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THIS  INDEX  IS  based  on  a  consolidation  of  contents  entries 
r  'DP  [anuary — December  issues  of  the 
REGISTER  together  with  broad  subject  Entries 

The  entries  are  arranged  first  under  the  name  of  Guide 
ah  ^  issued  the  document.  Under  each  agency,  Federa 
ir-      nn  listed  alphabetically  within  the 
•  R  .    >  Proposed  Rules,  and  Notices.  Executive 
1 T  i     ns,  and  other  documents  from  the 
i-     -  ^  :  under  Presidential  Documents.  The 
•^p  end  of  each  entry  gives  the  pages  in  the 
REGISTER  where  the  document  begins.  Use  the 
■dbit   j:  F.:ral  Register  Pages  and  Dates  at  the  back  of  this 
index  to  locate  the  issue  date  for  each  page  number.  This 
index  is  published  monthly  and  is  cumulated  for  12  months. 

A  gpnfe'ral  index  to  the  entire  Code  of  Federal  Regulations, 
is  found  in  the  CFR  Index  and  Finding  Aids  volume,  and  is 
'pvsed  as  of  January  1  each  year. 

Thp  LSA  (List  of  CFR  Sections  Affected),  a  cumulative 
n   -^.erical  finding  aid,  is  published  monthly  and  is 

;:-  .'a'ed  for  12  months,  keyed  to  the  revision  dates  of  the 
■,.i':      s  CFR  volumes. 

ALL  FEUEKAx.  REGIS lER  publications  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

Linda  L.  Jones  is  Chief  Editor  of  the  Federal  Register  Index, 
assisted  by  Melanie  Y.  Williams.  The  Index  is  prepared 
under  the  direction  of  Richard  L.  Claypoole,  assisted  by 
Lri  ;rice  A.  Clark. 
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Acquired  Tmmune  Deficient^ 

Syndronu',  Nutmnal  <  unimissiDn 

See  National  Commission  on  Acquired  Immune 
Deficiency  Syndrome 

\('1I{)N 

PROPOSED  RULES 

Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels.  46602 
Correction.  48424 
Regulatory  agenda.  24982,  56982    • 

NOTICES 

Agency  information  collection  activities  under 

0MB  review,  30141,  34408,  34558,  37903, 

42052,  44807.  58146 
Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels,  13735, 

40405 
Grants  and  cooperative  agreements;  availability. 

etc 
Special  volunteer  programs — 

Drug  alliance.  12019 
Senior  Executive  Service; 

Performance  Review  Board;  membership,  53705 
VISTA  program  guidelmes.  28853 

Xctuarifs.  Jouit  Buaid  for  Knrolinitnt 
See  Joint  Board  for  Enrollment  of  Actuaries 

\dmuiivtratiim  (JfTKi-.  ivvcium- 
OfTK-t'  <.f  thf  Frt-sident 

PROPOSED  RLLES 

Freedom  of  Information  Act;  implementation, 

51255 
Pnvarv  ^ct;  implementation,  51256 

.Administration  on  Acint: 

Sep  Aemg  A  d  mini  strati  0.-, 

\dniinis*rativp  Committtt  <!f  ihi 
I  t'dera!  Kegi!>ttr 

See  Federal  Register.  Administrative  Committee 

Administrativf  Conftrtncf  '.sf  tht 
I  nited  Statt'^ 

RULES 

Conflict  of  interests.  58935 
Recommendations: 
Administrative  practice  and  procedure.  4295. 
45409,  54271 

PROPOSFU  Rfl  f  S 

Discretionary  grants  award;  peer  review,  16375 
NOTICES 

Agency  adjudications,  model  procedure  and 

practice  regulations.  6382 
Meetings 

Adjudication  Comminee.  7878.  51608 

Administration  Committee,  7878 


Assembly  of  Administrative  Conference,  30012, 

63155 
Governmental  Processes  Committee,  12926. 

59445 
International  Assistance  in  Administrative  Law 

Special  Comminee.  15134 
Judicial  Review  Committee.  11829.  19232 
Regulation  Committee.  11829,  51608 
Regulation  Committee  et  al.,  46624 
Rulemaking  Committee.  7528.  12219.  17204. 

40405.  51608 

Ad  m !  ni  s  t  r  a  1 1  ••  t  ■  it  ff  j  t ,  of  United  States 

(  nurts 

NOTlCtS 

Court  interpreters;  Spanish/English  certification 

examination.  13736 
Fee  lithedule    mii,rfI]anf'oii^  .'tmf ndments,  51312 

Ad"iNor\   ',  ■■!:»*  I!  tjii  iiiiloric 
!*r*'s.tri-  ;n  ii  wi 

See  Historic  Preservation,  Advisory  Council 

\frK.iri  f It  vi-!i[inji:n;  f    i:n'i.iiion 

NOTICES 

Meetings;  Sunshine  Act.  11097  33300,  54645 

Agency  for  Health  Tare  Pnlicv  and 

Kfstarth 

NOTICES 

Advisory  committees;  annual  reports;  availability, 

11413 
Clinical  practice  guidelines  development: 

Selection  criteria;  comment  request.  49308 
Committees;  estabbshment.  renewal,  termination, 
etc.: 
Clinical  practice  guidelines  development 
panel — 
Cataract  in  adults;  functional  impairment 

maiiagement.  42326 
Chronic  pain;  headache.  68416 
Colorertal  cancer  screening;  43643 
Nosocomial  urinary  tract  infection,  43636 
Health  Care  Policy  and  Research  Special 
Emphasis  Panel,  47277 
Medical  technology  assessments; 
Health  care  technology  assessments;  coverage 

recommendations,  63988 
Peripheral  stem  cells  used  to  reconstitute  bone 
marrow  in  patients  treated  with  high-dose 
chemotherapy  safety  and  effectiveness, 
51827 
Meetings: 
Clinical  practice  guidehnes  development — 
Alzheimer's  and  related  dementias  screening, 

7565 
Cardiac  rehabilitation.  9564 
Chest  pain  due  to  unstable  angina;  diagnosis 

and  treatment.  7566 
Chronic  pain;  headache.  42556 
Mammography  quality  determinations.  7567 
Nosocomial  unnary  tract  infections.  42556 
Urinary  incontinence  in  adults;  update.  45108 


Health  Care  Policy,  Research,  and  Evaluation 
Nanonal  Advisory  Council.  28588.  44344. 
45340.  68418 
HIV-infected  persons;  provision  and  utilization 
of  health  and  related  suppon  services, 
study,  32536 
Meetings;  advisory  committees: 
Febrxiary,  5734 
Apnl.  19126 
May.  21310 
June,  26981.  31717 
August.  42327 
October.  47745 
Organization,  functions,  and  authority  delegabons. 

16534 
Privacy  Act 
Systems  of  records.  33098,  68992 

Agency  for  International  Development 

RULES  ^ 

Acquisition  regulations. 

Miscellaneous  amendments,  8701.  42254.  58596 
Countries  ineligible  for  foreign  assistance 

procurement,  list  changes.  48796 
Israel  loan  guarantee  standard  terms  and 

conditions.  14148 

PROPOSED  RULES  ^ 

Regulatory  agenda.  24988.  56988 
NOTICES 

Agency  information  collection  activities  under 
OMB  review.  3966.  181 10.  33462.  39232. 
44194.  54325.  60422 
CoiTunittees;  establishment,  renewal,  termination, 
etc.: 
International  Food  and  Agricuhural 

Development  and  Economic  Development 
and  Economic  Cooperation  Board,  16551 
Voluntary  Foreign  Aid  Advisory  Committee,    ^ 
7815 
FY  1994  Public  Law  480,  Title  II  voluntary 

agency  program  plan  and  section  202(e)  grant 
proposal  draft  guidance,  document 
availability.  3966 
Grants  and  cooperative  agreements,  availability, 
etc: 
Central  and  Eastern  Europe;  technical  training 
programs,  60423 
Housing  guaranty  program: 
Indonesia.  28992 
Jordan.  34818 
Morocco.  12050,  12051 
Panama,  58178 
Poland,  48632 
Tunisia,  30068,  60875 
Meetings: 

International  Food  and  Agncultural 

Development  and  Economic  Cooperation 
Board.  6131,  18416.  30182.  41486.  60209 
Malaria  Vaccine  Program  Advisory  Comminee, 

18109 
Voluntary  Foreign  Aid  Advisory  Committee, 
27266 
Senior  Executive  Service 
Performance  Review  Board;  membership.  65599 
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Agency  for  Toxic  SubsUnces  and 
Disease  Registry 


NOT1CE.S 

Commirtee^ 


^iiAT   N^ment,  renewal,  termination, 


Peer  re^!e'Aer>.  i^'"" 
Grants  and  cooperative  lirecTifnts.  availability. 

Chemical  jirn'sur?  m  humans,  carcinogenesis 
detemunauon.  single  large  dose  animal 
testing  prograins  acceptability  assessment, 
research  program,  42075 
Environmental  health  education  activities,  34806 
Exposure-dose  reconstruction  research  program. 

37487 
Genetic  toxicology  screens  utility  assessment  as 
predictors  of  long-term  health 
consequences,  research  program.  42077 
Great  Lakes  human  health  effects  research 

program.  40651 
Health  studies  initiative  of  priority  health 

conditions   34809 
NaDonal  Academy  of  Sciences,  Institute  of 

Medicine,  44680 
Site-specific  health  activities;  Sute  health 
departments  and  public  health  agencies, 
42327 
Waste  incineration  health  effects  study.  44681 
Hazardous  substances  releases  and  facilities, 
public  health  assessments  and  effects; 
Quanerly  listing.  12586,  33821,  50006,  68146 
Meetings 
ATSDR-Community  Pubhc  Health  Assessment 

Workshop.  8765,  33634 
Chemical  sensitivity  and  low  level  chemical 

exposure.  12040.  16196 
Public  health  implications  of  human  exposure 
to  wastes  contaminated  by  polychlonnated 
biphenyls  (PCBs);  evaluation;  workshop, 
44344 
Scientific  Counselors  Board.  28970,  51083 
Standardized  test  battery  for  birth  defects  and 
reproductive  disorders  for  use  in 
environmental  health  field  studies, 
workshop.  12244 
Pnvacy  Act: 

Systenvs  of  records.  69055 
Public  health  advisory  procedures;  availability, 

42732 
P-jbhc  health  assessments,  environmental  data; 

iiiiaace  document.  12306 
P-jr-;;.  "-ed-h  issessments  at  Defense  Department 
arc:  ii.'^c'g)  Department  facilioes,  pnoniies 
for  conducnng.  49517 
Reports,  availability,  etc.: 
Health  effects  studies.  29413 
Software  package,  63378 
Superfund  program: 
Hazardous  substances,  criteria  for  selecting 

lexicological  profiles,  27286 
Hazardous  substances  priority  list  (loxicological 
profiles).  16410.  19823.  46196,  51352, 
53739 

.\ging  Administration 

NOTICLS 

Grants  and  cooperative  agreeiTKnts;  availability, 
etc 
Discretionary  funds  program.  29256,  38409. 

AgriculturaJ  Marketing  Service 

See  Packers  or  J  ^'xrkvards  Administration 

RULES 

Agncultural  and  vegetable  seeds,  quality 
inspection  and  certification;  testing  fees, 
64101 


Almonds  grown  in  California,  33021,  34694. 

37636.  43500.  64105 
Avocados  grown  in  Florida,  7972,  8533,  33757, 

34683,  34684,  42187,  46759 
Beans,  canned  green  and  wax,  grade  siandardv 
4295 
Correction.  7607 
Beef  promotion  and  research: 
Canlemens  Beef  Promotion  and  Research 
(Board);  changes  in  cattle  inventories  and 
cattle  and  beef  imports,  12997 
Celery  grown  in  Flonda.  38276.  38277,  52402, 

62033 
Cherries,  sweet,  grown  in  designated  counties  in 

Washington,  30696,  43246 
Cotton: 
Classification,  testing,  and  standards — 
User  fees,  41991 
Cotton  research  and  promouon  order 
Supplemental  assessment  rates,  52215 
Correction.  58231 
Cranbemes  grown  in  Massachusetts  et  al..  42493 
Dairy  products,  grading,  inspection,  and  standards: 
Dairy  plants;  expanded  drug  residue  monitoring 
program.  269 1 1 
Dates  (domestic)  produced  or  packed  in  California, 

13695,  37638 
Egg  research  and  promotion  orders,  346% 
Eggs  and  egg  products: 

Inspection  and  grading;  fees  and  charges 
increase.  57537 
Filbens/hazelnuis  grown  in  Oregon  and 

Washington,  28770.  32595 
Fluid  milk  promouon  program.  46761 

Order.  62501 
Fruits;  import  regulations: 

Avocados,  grapefruit,  kiwifruit,  etc  .  69182 
Fruit,  vegetables,  and  other  products,  processed; 
inspection  and  certification;  fee  schedules, 
11185 
Grapefniit,  imported,  39428,  41 124,  59933 
Grapes  (Tokay)  grown  in  California,  33012.  60364 
Grapes  (Tokay),  imported,  60366 
Grapes  grown  in  California,  8893,  21535,  34688, 

44103 
Grapes,  imported,  21536,  44104 
Kiwifruit  grown  in  California,  3069.  28336. 

28337,  43243.  45232,  60363,  65101 
Lemons  grown  in  California  and  Arizona.  38271, 

52401 
Lime  research,  promotion,  and  consumer 

information  order,  3366 
Limes  grown  in  Florida.  8533,  33757.  42187 
Marketing  orders;  expenses  and  rates  of 
assessment,  4570,  33883,  38272,  43066. 
43241,  47025,  50507.  54926.  57957,  64103 
Meats,  prepared  meats,  and  meat  products: 
Meat  grading  and  certification  services,  fee 
increase.  48591,64669 
Melons  grown  in  Texas,  4572,  28768,  50510 
Milk  marketing  orders: 
Central  Arkansas.  36859 
Chicago  Regional.  40037,  48953 
Eastern  Colorado,  40729 
Eastern  Ohio-Western  Pennsylvania,  40724 
Georgia,  40723,  43067 
Great  Basin,  32434 
Greater  Louisiana,  63031 
Memphis,  TN,  35359 
Memphis,  TN,  et  al.,  6679 
Middle  AUantic,  45417.  52404,  52405 
NashviUe,  TN,  35361,  40726 
New  England  et  al ,  5255,  17946,  27774,  63283 

64110 
New  Mexico- West  Texas,  57961 
New  York-New  Jersey,  51982 


New  York-New  Jersey  et  al..  5051 1 
Ohio  Vallev  et  al .  43504 
Paducah,  KY.  35362.  43518 
Southwest  Plains.  8894,  14307,  60542 
Tennessee  Valley,  17947 
Texas,  40- r 
Mushroom  promotion,  research,  and  consumer 

information  order;  3446.  8194 
Nectannes  grown  in  California.  8534.  29099, 

45231 
Olives  grown  in  California,  8538,  28339.  33013, 

45234,  48592,  60363 
Olives,  imported.  48535 
Onions  (Vidalia)  grown  in  Georgia.  47023 
Onions  grown  in — 

Idaho  and  Oregon,  32594,  60367 
Texas.  28767.  50509 
Oranges  (navel)  grown  in  Arizona  and  California. 

7964,  33010,  33187.  53112.  53114.  57955 
Oranges  (Valencia)  grown  in  Anzona  and 
California.  7964,  33010,  33187,  53112, 
53114.57955 
Oanges  and  grapefruit  grown  in  Texas,  37635. 

52400.  53111.  54925 
Oranges,  grapefruit,  tangerines,  and  tangelos 

grown  in  Flonda.  31465.  33756.  40719.  * 

59931.65538 
Organization,  functions,  and  authonty  delegations: 
Analytical  testing  services,  agency 
reorganization.  42408 
Correction.  45946 
Papayas  grown  in  Hawaii,  4302,  33759,  43065, 

53117 
Peaches  grown  in — 
California.  45231 
Georgia.  8209 
Washington,  220 
Peanuts,  domestically  produced,  326(X),  34863, 

M865.  64109.  67304 
Pears  (Bartlett)  grown  in  Oregon  et  al,.  40720, 

53119 
Pears  (winter)  grown  in  Oregon  et  al.,  8536, 

34689.  42491 
Pears,  fresh,  and  peaches  grown  in — 

California.  32591.  43499 
Pecan  promotion  and  research  plan,  3362,  38278, 

41023.  51568 
Pork  promotion,  research,  and  consumer 

information.  47204 
Potatoes  (Insh)  grown  in — 
California.  33C18,  33760,  46760 
Colorado,  8539,  33019,  33762,  34691 
Idaho,  33014.  38274.  44605 
Oregon,  33014,  33018.  33760,  38274,  44605, 

46760 
Southeastern  States,  34692 
Washington.  32592,  33016,  45415 
Potatoes,  fresh  Irish  round  white  potato  diver^sion 

prognun,  29097 
Potato  research  and  promouon  plan.  3358 
Poultry  and  rabbit  products 

Inspection  and  grading;  fees  and  charges 
increase,  57537 
Prunes  (dned),  imported,  33320 
Prunes  (dned)  produced  in  California,  13697, 

32003,  40721 
Raisins  produced  from  grapes  grown  in  California, 

32598.  47028,  48274,  64106,  64107 
Restricted  use  pesticides,  recordkeeping  by 
certified  applicators;  surveys  and  reports, 
19014 
Sovbean  promotion,  re-e.j'ch.  and  ..insumer 
infomiaiion,  4073U,  47983.  60543,  64670 
Modifying  or  exempting  petitions,  rules  of 
practice.  32436 
Speaim.ini  oil  produced  in  Far  West.  28340.  32596 
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Tobacco  inspection: 

Inspection,  price  support  services,  and  sales. 
21343 
Toma^xs  grown  in  Florida.  57718.  57719 
Vegetables  and  specialty  crops;  import  regulations: 

Potatoes,  onions,  tomatoes,  etc  .69186 
Walnuts  grown  in  California,  57959 
Watermelon  research  and  promotion  plan,  3354 

PROPOSED  RULES 

Agncultural  and  vegetabl^eeds;  inspection  and 

certiTication  testing^^K92617 
Almonds  grown  in  C^i)0l^T.  43565,  64175 
Bluebemes;  grade  standards,  61033 
Cherries,  tart,  grown  m — 

Michigan  et  al..  63108.  68065 
Conon: 

Classification  services;  jiser  fees,  32454 
Cotton  research  and  promotion: 

Cotton  Board  rules  and  regulations;  imported 
cotton  value,  3206|6i 
Dairy  products;  ^ 

Promotion  and  research  order,  25785 
Dairy  products;  grading,  inspection,  and  standards: 

Colby  cheese,  34993 

Fee  increases,  57567 

Whipped  butter.  34937 
Egg  research  and  promotion  orders.  65939 
Eggs  and  egg  products;  inspection  and  grading: 

Fees  and  charges  increase.  37872.  38602 

Refngeration  and  labeling  requirements,  shell 
eggs.  3234 
Fluid  milk  promotion  program.  21512,  25900 

Order.  46877 
Frozen  cauliflower;  grade  standards.  3816,  29985 

Correction.  7296 
Grapes  tTokay)  grown  in  California.  40756 
Grapes  (Tokay),  imported.  40758 
Kiwifruit  grown  in  California.  33035.  34940 
Meats,  prepared  meats,  and  meat  products: 

Meat  grading  and  certification  services;  fee 
increase.  32616 
Milk  marketing  orders: 

Central  Arizona.  67703 

Chicago  Regional.  32464.  42258 

Eastern  Colorado.  32467 

Eastern  Ohio- Western  Pennsylvania.  33039 

Georgia,  33038.  34946.  65135 

Georgia  et  al..  47653 

Great  Basin.  7996 

Greater  Louisiana,  54530 

Louisville-Lexington-Evansville.  50526 

Memphis.  TN.  25576 

Middle  Atlantic,  34725,  42881,  43572 

Nashville,  TN.  25577.  34230 

New  England  et  al..  10993.  12634.  29133. 
33347.58112.67380 

New  Mexico- West  Texas.  45295 

Ohio  Valley  et  al..  33347 

Pacific  Northwest  et  al.,  53439 

Paducah.  KY.  25577 

Southern  Michigan.  6447,  64176 

Southwest  Plains,  8559,  53438,  63120 

Tc^.r■■.■^^o:  \  alley  et  al.,  57970 

Ttx.i-    :;4h5.  53436 
Olive-  I.'   .»     in  California,  8558 
Onions  grown  in — 

Idaho.  34944 

Idaho  et  al..  3234 

Oregon.  34944,  58105 

Washington.  58105 
Oranges  (navel)  grown  in  Arizona  and  California, 

8912 
Oranges  (Valencia)  grown  in  Anzona  and 

California.  8912 
Organization,  functions,  and  authority  delegations: 

Commoditv  la(>oraior\  testing  programs; 
'.■^•jbiishnient,  13130 


Pecan  promotion  .(pd  research: 
Referendum,  deterrtiination  of  representative 
period  for  voter  eligibility;  and  designation 
of  referendum  agent,  etc..  41203 
Pork  promotion,  research,  and  consumer 

information.  32468 
Potatoes  (Insh)  grown  in — 
Idaho,  33037,  42696 
Oregon.  33037.  42696 
Poultry  and  rabbit  products,  inspection  and 
grading: 
Fees  and  charges  increase.  37872.  38602 
Soybean  promotion,  research,  and  consumer 

information,  referendum  procedures.  26933 
Spearmint  oil  produced  in  Far  West.  67378 
Tobacco  inspection: 

Inspection,  price  support  services,  and  sales. 
3233 
Tomatoes  grown  in  Florida,  44780 
Tomato  sauce;  grade  standards.  47071.  14344 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal-State  marketing  improvement  program. 
3250. 
Meetings: 
Burley  Tobacco  Advisory  Committee.  6108. 

31939 
Conon  Marketing  National  Advisory 

Committee.  14376 
Rue-Cured  Tobacco  Advisory  Committee. 

21556.31939 
National  Organic  Standards  Board.  26734. 

31491.47112 
Organic  livestock  and  livestock  products,  69315 
Tobacco  auction  market  establishipent. 

Williamston  et  al,.  NC.  58535 
Tobacco  Inspection  Services  National  Advisory 
Conunittee.  15467  ' 

Milk;  inanufacturing.  production,  and  processing; 
recommended  State  requirements.  26950 

Agritnitural  ki-sv.iriti  Ni  rvice 

RULES 

Biotechnology  risk  assessment  research  grants 
program;  administrative  provisions.  65646 

PROPCXSED  RULES 

Bioit^tinology  risk  assessment  research  grants 
program;  administrative  provisions.  11910 

NOTICES 

Giants  and  cooperative  agreements;  availability, 
etc.: 
Biotechnology  risk  assessment  research 
program.  19528 
Inventions.  Government-owned;  availability  for 

licensing.  4147.  21138.  39523.  49%5 
Meetings: 
National  Arboretum  Advisory  Council,  26286 
National  Genetic  Resources  Advisory  Council, 
16649,  59445 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Berry  Holding  Corp .  28545 
British  Technology  Group  USA,  17826 
Dynic  Corp.,  4977 

E.I.  du  Pont  de  Nemours  &  Co.,  Inc.,  7063 
EcoScience  Corp..  58321 
Jack  M   Bern    Inc..  58321 
Monel!  rtx-mical  Senses  Center.  21701 
Neogeri    -    '^5637 
North  Star  Ie..nnologies.  45093 
Pcrtcn  Instruments  North  America,  Inc.,  16169 
Phytotechnologies,  Inc.,  58322 


Aj:r-!i  n,ltiir:il   "^l.i  hil  i/.jtn  ^n  and 
Conj*  r vat H  (1  '^t  rvice 

RULES 

Conservation  and  environmental  programs: 
Colorado  River  Basin  salinity  control  program, 
11783 
Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Peanuts.  11962.  57717 
Tobacco.  11959.  36853 
Special  programs: 
Agricultural  Foreign  Investment  Disclosure  Act. 
land  used  for  forestry  production.  48273 
PROPOSED  RULES 
Conservation  and  environmental  programs 
Non-emergency  haying  and  grazing  on 

conservation  reserve  program  grasslands. 
66308 
Farm  marketing  quotas,  acreage  allotments,  and 
production  adjusttiKnts: 
Peanuts.  63106 
Tobacco,  3869.  67376 
Federal  claims  collection,  33029 
Special  programs. 
Agncultural  Foreign  Investment  Disclosure  Act, 
land  used  for  forestry  production.  387 1 
Tobacco  inspection. 

Inspection,  price  support  services,  and  sales, 
3233 
Warehouses: 
Electronic  cotton  receipts  use,  43298 

NOTICES 

Conon  marketing  system,  electronic; 

Government's  role  and  regulatory  authority. 
64288 
Feed  grain  donations: 
Blackfeet  Tribe  of  Blackfeet  Indian  Reservation, 

MT.  6202 
Colville  Indian  Reservation.  WA.  13444 
Fort  Berthold  Indian  Reservation.  ND.  11207 
Spokane  Indian  Reservation.  WA.  13445 
Marketing  quotas  and  acreage  allotments: 

Tobacco.  36633 
Meetings 
National  Conservation  Review  Group,  3932. ' 
55037 
Warehouses,  licensed;  list  availability.  1 3444 
Warehouses,  user  fees  for  licensing  and 
examining,  44320 

Agricultural  Workers  Commission 

See  Commission  on  Agricultural  Workers 
Agriculture  Department 

See  Agncultural  Marketing  Service;  Agncultural 
Research  Service;  Agricultural  Stabilization 
and  Conservation  Service,  Animal  and  Plant 
Health  Inspection  Service.  Comtrwdity  Credit 
Corporation;  Cooperative  State  Research 
Service;  Economic  Research  Service; 
Extension  Service.  USDA;  Farrrwrs  Home 
Administration;  Federal  Crop  Insurance 
Corporation;  Federal  Grain  Inspection 
Service;  Food  and  Nutrition  Service;  Food 
Safety  and  Inspection  Service;  Foreign 
Agricultural  Service;  Forest  Service;  Human 
Nutrition  Information  Service;  National 
Agricuhural  Statistics  Service.  Packers  and 
Stockyards  Adnunistration.  Rural 
Electnfication  Administration.  Rural 
Telephone  Bank,  Soil  Conservation  Service 

rui.es 

Administrative  regulations: 

Formal  adjudicatory  proceedings,  post-hearing 
procedure;  CFR  correction.  30696 
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Agriculture 

Audits  of  instituiions  of  higher  education  and 

'other  nonprofit  institutions,  41410 
Meat  import  limitations: 

A'j^tnlia  and  New  Zealand.  18143 
Nor  :;--"nir"-»iior.  on  basis  of  handicap  in 

•ejeri.  ■  -  nJucted  programs  or  activities; 
_.   r_.-,^-     >7690  / 

OgdT    m:    ^   functions,  and  authority  delegations 
A,  ;"j     ;■  Agncultural  Research  and 
I     r  inercialization  Board.  26679 
Assistant  Secretary  for  Administration  et  al., 

11954.  11955 
Assistant  Secretary  for  Economics  et  al.,  4569 
Assistant  Secretary  for  Mariteting  and 
Inspection  Services  et  al .  42841 
Assistant  Secretary  for  Natural  Resources  and 

*  Environ rrK.";'  ■:'  i.    ''0541 
Assistant  Sc.r-.--,i,-   :  r  >.ience  and  Education 
etal.  35359.  51211 
Practice  and  procedure: 
Aicr-  ■  ;mployees  appearing  as  witnesses  in 
^  jcuial  or  administrative  proceedings, 
62495 
C-rrrection   M353 

PROPOSED  Rl  LES 

Milk,  excessive  manufactunng  (make)  allowances 

in  State  marketing  orders.  58299 
Regulatory  agenda.  24008.  56008 

SOTICES 

■\gency  infonnation  collection  activi'ies  under 
0MB  review.  4404.  6382.  7063.  7878.  9143. 
11393  12354.  13444.  14554.  16169.  18199, 
19646,  21437.  25964.  26734.  28387.  29384. 
30748,  31689,  32508,  33429.  34239.  35425. 
36633.  37903.  39192.  40787.  41457,  42937, 
44158.  45092.  46156.  47431,  48353,  49469. 
51046.  51608.  53185.  54325.  57984.  58835, 
59983.  60832.  62093.  63331.  64395.  65697. 
68114.68849 
AgnculturaJ  commodities,  overseas  donations; 

types  and  quantities.  343.  52258.  52946 
Committees,  establishment,  renewal,  termination. 
etc.. 
Agricultural  Advisory  Committee  for  Trade  et 

al..  647? 
Cotton  Marketing  National  Advisory 

Committee.  3249 
Dietary  Guidelines  Advisory  Comminec.  38576 
Environmerttal  statements,  availability,  etc.: 
Beltsville.  MD;  office  complex  construction. 
68628 
Grant  and  cooperative  agreeinent  awards: 
CARE  28853 
Coordination  in  Development  (CODED,  Inc  , 

12926 
Midwest  Universities  Consortium  for 

International  Affairs  (MUCIA),  12926 
World  Resources  Institute.  12926 
Grants  and  cooperative  agreeirvents.  avaitability. 
etc 
Alternative  agncultural  research  and 

commercialization  center  program,  32093 
Import  quotas  and  fees: 

Meat  import  limiutions.  quarterly  estimates. 

536.  17825,  38114.  52742 
Sugars,  syrups,  and  molasses.  28545 
Meetings 

Agncultural  Biotechnology  Research  Advisory 
Committee.  8034.  29384.  58146 
National  nutrition  monitoring  and  related  research 
program,  ten-year  comprehensive  plan; 
availability.  32752 
National  Wilderness  PrcservaUon  System: 

Water  nghf;  interpretation.  68629 
Privacy  Ac; 
Computer  mat-ning  programs,  33246,  62634 


Systems  of  recoris.  6105,  7179,  38738,  42279, 
47106,48633 
Program  payments,  income  tax  exclusion   pnrrurv 
purpose  dctemunations 
Montana  Department  of  Fish.  Wildlife  and 
Parks  upland  game  bird  habitat 
enhancement  program,  19801 
New  York  City  Environmental  Protection 
Department  watershed  agncuhural 
program.  19802 
Oregon  Oil  Heat  Commission  environnicmx 

protection  fund  program.  1980? 
South  Carobna  Hugo  incentives  progran     -MI.^ 
Wisconsin  Petroleum  and  Fire  Inspccnon 
Bureau.  32343 
Reporu.  availability,  etc 

World  Agncultural  Outlook  Board,  market 
sensitive  reports;  release  times.  51050 
Senior  Executive  Service: 

Performance  Review  Boards,  membership, 
53910 
United  States-Canada  Free-Trade  Agreement;  fresh 
fruit  and  vegetable  imports: 
Cauliflower  from  Canada,  48353 
Potatoes  from  Canada.  16394.  34558 
World  Declaration  and  Plan  of  Action  for 
Nutrition;  availability  and  comment 
solicitation,  35426 

Air  Forre  Department 

Special  investigation: 

Acquisition  of  information  concerning  persons 
and  organizations  not  affiliated  with 
Defense  Department;  CFR  Part  removed, 
4902 

Weather  modification;  CFR  Part  removed,  13007 

PROPOSED  RULES 

Acquisition  regulations 
Contract  management — 

Aircraft  accidents,  toxicological  testing; 
withdrawn,  6771 
Aircraft 
U.S.  Air  Force  airfields;  civil  aircraft  use; 
pohcics,  responsibilities,  and  procedures, 
49951 

NOTICES 

Acquisition  regulations: 

Factory  simulation;  policy  statement,  44808 
Active  military  service  and  discharge 
determinations: 
Civihan  female  employees  of  US  Army  Nurse 
Corps  while  serving  in  defense  of  Bataan 
and  Corregidor  (January  2,  1942 -June  12, 
1945),  32523 
Civihan  flight  crew  and  aviation  ground  support 
employees  of  Northwest  Airlines,  who 
served  as  result  of  contract  with  Air 
Transport  Command  (December  14,  1941- 
August  14,  1945),  32523 
Environmental  statements;  availability,  etc  : 
Alaska;  high-frequency  active  auroral  research 

program,  57991 
Alaska;  mihtary  operations  areas  improvements. 

36948 
Andersen  AFB,  GU;  solid  waste  management 

complex.  34572 
Base  realignment  and  closure — 
Gentile  Air  Force  Station.  OH.  et  al.,  57991 
George  AFB,  CA,  11400,  58543 
Homestead  AFB,  FL.  38751,  44173 
McGuire  AFB,  NJ,  52102 
Travis  AFB,  CA,  51621 
Bradley  International  Airport.  CT,  et  al    aircraft 
conversions,  etc.,  15329 


Bu^klev  Ar  Natiunai  Guard  Base.  CO;  140th 
Fighter  Wmg.  Colorado  Air  National 
Guard,  military  special  use  airspace 
modification.  '^6948 
Palmdale  Regional  Airpon.  CA.  commercial 

operations  increase,  1 5843 
Pope  Air  Force  Base.  NC.  32523 
Training  range.  Elmore  County.  ID.  65971 
Meetings 

Air  Force  Academ)  Board  of  Visitors.  44809 
Air  University  Board  of  Visitors.  9151 
Community  College  Board  of  Visitors,  12942. 

57991 
Reserve  Officer  Training  Corps  Advisory 

Committee,  11400 
Scientific  Advisory  Board.  3266.  4156.  4415, 
4416,  5717,  5718,  6481,  7550,  7551,  8588, 
8743,  8934,  11400,  11848,  12942.  13061, 
13453.  17210.  18207.  18208,  19237, 
19238,  19663,  27715,  28396,  29397, 
28565,  30153,  31696,  32523,  34785, 
36949.  41086.  44808,  48354,  48355, 
54333,  59452,  63158,  65585,  65972 
Patent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive- 
Beam  Tech  Corp,  9152 
Delta  Research  Corp  .  57991 
Sermconductor  Laser  International  Corp.,  63158 
Privacy  Act 
Systems  of  records.  12942.  13453.  29206. 
30029.61864,65973 
Senior  Executive  Service: 
Performance  Review  Boards,  membership, 
43868,  47433 

Alaska  Power  Administration 


NOTICES 

Wholesale  power  rates: 
Eklutna  Project.  47726.  59022 

Alcohol.  Tobacco  and  Firearms 
Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Mt  Veeder.  CA.  65123 
Oakviile,  CA.  35877 
Rutherford,  CA.  35865 
Spnng  Mountain  District,  CA,  28348 
Texas  High  Plains,  TX,  11964 
Yolo  County.  CA,  28351 
Alcoholic  beverages 

Beer,  brewer's  operation  reports,  filing 

frequency  change,  40355 
B.  Tide  J  w-ne  prertuses  operations  reports  and 
Aine  :\cise  tax  returns,  filing  frequency 
change.  19062 
Conection,  48424 
Bulk  process  sparkling  wines,  labeling,  5608, 

11886 
Malt  liquor,  labeling  and  advertising — 
Alcoholic  content  labeling,  21228 
Malt  beverage  labels,  disclosure  statement  for 
a.spartame.  44131 
\  MkJi.  identity  standard — 

C.>mpliance  date  deferral.  45251 
V.;ne,  prrnluction  materials  and  processes 

auihonzation  and  alcohol  tolerance  change 
on  labels  of  wme  under  7  percent  alcohol 
by  volume.  52::: 
Alcohol,  tobacco,  and  other  excise  taxes: 
Nommportable  firearms;  domestic  assembly, 
40587 
Distnbution  and  use  of  tax-free  alcohol: 

Special  (occupational)  tax  exemption  for  certain 
educational  institutions.  19060 
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Animal 


Fireanns: 
Arms,  ammunition,  and  implements  of  war; 
importation,  47831 
Miscellaneous  amendments,  40353 

PROPOSED  RULES 

Alcohol,  viticultural  area  designations: 
Hames  Valley.  CA,  57764 
Lake  Wisconsin,  WI,  49949 
Napa  County,  CA,  44152 
Spring  Mountain,  CA,  8726 
Correction,  11290 
Alcoholic  beverages: 
Distilled  spirits,  labeling  and  advertising — 

Vodka,  46141,  53682 
Malt  liquor,  labeling  and  advertising — 
Alcoholic  content  labeling,  21228,  21233, 

38543 
Identity  standards,  21126.  38542 
Malt  beverage  labels,  aspertame  disclosure 
statement,  21130 
Wine  and  distilled  spirits;  standards  of  fill, 

35908,  44629 
Wine,  distilled  spirits,  and  malt  beverages; 

nutrition  labeling,  42517,  57763 
Wine,  labeling  and  advertising — 
Multistats  appellations  of  origin  for 
contiguous  States,  65295 
Alcohol,  tobacco,  and  other  excise  taxes: 
Tobacco  products  and  cigarette  papers,  tubes; 
exportation  without  payment  of  tax  or  with 
drawback  of  tax,  3247 
Regulatory  agenda,  24783,  56795 

NOTICES 

Commerce  in  explosives: 

Explosive  materials  list,  4736 
Organization,  functions,  and  authority  delegations: 

Associate  Director  (Compliance  Operations), 
5058,  8090 

American  Indian.  Alaskan  Nativt  and 
Hawaiian  Native  Housing, 
National  Commission 

See  National  Commission  on  American  Indian. 
Alaskan  Native  and  Hawaiian  Native  Housing 

\nimal  and  Plant  Health  Inspection 
Service 

RULES 

Agricultural  quarantine  and  inspection  services; 
user  fees  (United  States),  14305,  32433, 
59354 
Animal  welfare: 
Dogs  and  cats — 

Pounds  and  shelters,  private  entities,  and 

research  facilities;  pre-sale  care  and 

treatment  r«)uirements,  etc.,  39124, 

45040 

Direct  final  rulemaking  policy;  establishment, 

47206 
Exportation  and  importation  of  animals  and  animal 
produas 
Animal  casings  from  countries  with  African 
swine  fever  or  bovine  spongiform 
encephalopathy.  47029 
Animal  semen  importation.  37642 
Bovine  spongiform  encephalopathy  (BSE); 
animal  products  and  byproducts 
prohibitions  and  restrictions — 
Denmark  removed  from  list,  4306,  36594 
Portugal  added  to  list,  65103 
Cattle  hom  Canada,  37641 
Cattle  from  Mexico:  identification  requirements, 
68508 


Garbage  thai  .an  intrixjuce  jiscjscs  or  pests 

of  bvestock.  ik)ultr>.  or  plants.  66247 
Gelatin.  50250 
Horses  from  Mexico;  quarantine  requirements. 

45236 
Fork  and  poric  products  from  Denmark,  36593 
Ports  designation — 
Baudctte,  MN,  38282  ' 
Louisville,  KY,  et  al.,  58098 
Port  Canaveral,  FL,  37642 
Ports  of  en^Mifcation  and  expon  inspection 
facilities — 
Tacoma,  WA,  37639 
Rinderpest  and  foot-and-mouth  disease;  disease 
status  change — 
France,  36594 
Netheriands,  28343 
New  Caledonia,  58751 
Spain,  11365.  13698 
Genetically  engineered  organisms: 
Introduction  of  certain  regulated  articles  and 
petitions  for  nonregulated  status,  1 7044 
Hawaiian  and  territorial  quarantine  notices. 

Sharwil  avocados  from  Hawaii,  57955 
Interstate  transportation  of  animals  and  animal 
products  (quarantme): 
Bnicellosis  in  cattle  and  bison — 

State  and  area  classifications,  4360,  36593 
Brucellosis  in  swine — 
State  and  area  classifications,  1 1364,  28342, 
34700,  43068.  68505 
Brucellosis  ring  test,  48445 
Official  pseudorabies  tests,  68506 
Tuberculosis  in  cattle  and  bison — 

State  and  area  classifications,  34699,  57962 
Livestock  and  poultry  disease  control: 
Animals  destroyed  because  of  brucellosis;  CFR 

correction,  47984 
Tuberculosis  reactor  canle  and  bison;  indemnity 
claims  for  herd  additions,  34697 
Overtime  services  relating  to  imports  and  exports: 
Commuted  traveltime  allowances,  219,  28345, 

60101 
Phytosanitary  certificates;  issuance;  State  fees, 
38269 
Plant  Protection  and  Quarantine  Treatment 

Manual;  incorporation  by  reference,  52399 
Plant-related  quarantine,  domestic: 
Black  stem  rust,  8820 
Fire  ant,  imported,  57952,  67627 
Fruits  and  vegetables  from  Hawaii  et  al.,  7953, 

40190 
Gypsy  moth,  39418 
Mediten^ean  fniit  fly,  6343,  39123,  42489, 

49186,  53105,  63027,  67627 
Mexican  fhiit  fly,  217,  28335,  64102 
Oriental  fruit  fly,  8517,  29028,  36589,  51982, 

57951 
Pine  shoot  beetle,  6346,  28333,  34681,  63024 
Pink  boUworm,  36591,  39417 
Witchweed,  215,  11099,  36590.  51979 
Plant-related  quarantine,  foreign: 
Com  seed  from  New  Zealand,  44743 
Fruit  and  vegetables,  importation.  43493,  69176 
Hass  avocados  from  Mexico.  40033 
Honeydew  melons  from  Brazil,  11363 
Monterey  pine  and  Douglas-fir  logs  from  New 

Zealand,  8524,  59348 
Monterey  pine  logs  from  Chile,  59348 
Postentry  quarantine  of  plants,  38263 

Correction.  41 124 
Potatoes  from  Canada,  1 1957 
Practice  and  procedure: 

Veterinary  diagnostic  services;  user  fees,  38954 
Veterinarian  accreditation;  correction,  8820 
Veterinary  services,  import-  and  export-related; 
user  fees.  67647 


Viruses,  serums,  toxins,  etc.: 

Hemadsori)ing  agents  test;  elimination  of  need 
to  use  human  type  "O"  red  blood  cells, 
50251 
Veterinary  biologies.  1 1 367,  29028 

PROPOSED  RULES 

Aninul  semen  importation.  266 
Animal  welfare: 

Licensing  and  records;  dealers,  exhibitors,  and 

auction  sales  operaton.  68559 
Marine  mammals — 
Humane  care  and  transportation  of  marine 
mammals  used  for  exhibition  and 
research,  39438 
Exportation  and  importation  of  animals  and  animal 
products: 
Animal  en)bryo  and  semen  importation,  36625 
Animal  semen  importation,  55026 
Cattle  ftxim  Mexico.  67709 

Identification  requirements.  47084.  59963 
Cooked  meat  from  countries  where  rinderpest 
or  foot-and-mouth  disease  exists,  38316 
Garbage  that  can  introduce  diseases  or  pests 

of  livestock,  poultry,  or  plants,  38308 
Gelatin.  38314 
Harry  S.  Trtunan  Animal  Import  Center 

(HSRAIC),  37878 
Hoof  importation,  37669 
Horses  finm  Portugal,  African  horse  sickness, 

58304 
Hoi^s,  ruminants,  and  swine;  quarantine  fee, 

48003 
Ports  designation — 
Baudette,  MN,  4361 
Dallas-Ft  Worth,  TX.  59962 
Louisville,  KY.  et  al.,  37667,  43301 
Port  Canaveral,  FL,  4362 
Ports  of  embarkation  and  export  inspection 
facilities — 
Tacoma,  WA,  262 
Quarantine  facilities  for  birds.  41204 
Rinderpest  and  foot-and-mouth  disease;  disease 
status  change — 
Belgium.  47834,  57971 
Chile,  et  al..  41643,  50527 
France,  14174,  15901,  17642 
Netheriands,  264 
New  Caledonia,  36624 
South  Korea,  63122 
Ruminants  and  horses  imported  from  Canada, 
importation  of  wild  ruminants  and  wild 
swine,  59414 
Swine  vesicular  disease;  pork  and  pork  products 
from  countries  where  disease  is  known  to 
exist,  60146 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
D-Tec  Brucella  A  test;  addition  to  official 
test  list,  50290 
Brucellosis  in  swme — 
States  seeking  brucellosis  free  validation; 
testing  requirements  standardization  and 
simplification,  39458,  47222 
Brucellosis  ring  test,  37665 
Cattle  from  Mexico;  certification  requirements, 

59959,  67708 
Chicken  disease  caused  by  salmonella 
enteritidis,  41048,  50527 
Hearing,  46569,  52240 
Official  pseudorabies  tests,  37666 
Scrapie  in  sheep  and  goats,  59955 
Tuberculosis  in  cattle  and  bison — 
Accredited-free  status  States;  definition, 
43086 
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Animal 

Livestock  and  poultry  disease  control: 
Animals  destroyed  because  of  bnicellosis, 
68561 
Overtime  services  relating  to  imports  and  exports: 
Phviosanitary  certificates,  issuance  by  States. 
260 
Plant-related  quarantine,  donwstic: 
Pink  bollwonn.  2111? 
Unshu  oranges  from  Japan.  66304 
Plant  rt!ai?d  quarantine,  foreign 

Arr  ;-   iprcots.  peaches,  persimmons. 
p-rntt-iTiies.  and  citrus  from  Sonora, 
44-"- 
Com  seed  from  .New  Zealand.  32456 
Fruits  and  vegetablet  importation.  11383. 

42504.  59953 
Nursery  stock,  plants,  roots,  bulbs,  etc  ,  57969 
Plants  established  in  growing  media. 

importation.  47074 
Potatoes  from  Canada,  66305 
Unshu  oranges  from  Japan,  66304 
Poultry  improvement 
National  Poultry  Improvement  Plan  and 
auxiliary  provisions — 
Administratiive  and  laboratory  procedures  for 
examining  and  testing  participating 
flocks  and  preventing  disease  outbreak. 
44782 
P^ctice  and  procedure; 

Vetennary  diagnostic  services;  user  fees,  15292 
Veterinary  services,  import-  and  export-related; 

user  fees.  39163 
Virases.  serums,  toxins,  etc.: 
Analogous  products — 
Packaging  and  labeling.  25786 
Restnaions  and  use.  15301 
Antibody  producu.  39462 
Dog  safety  tests,  standard  requirements,  39467 
Hemadsorbing  agents  test;  eliminauon  of  need 
to  use  human  type  "O "  red  blood  cells, 
21114 
Immunogenicity;  in  vitro  in  place  of  animal 
tests.  12187 
Withdrawn.  47222 
Pastereila  multocida  vaccine,  avian  isolate, 
37670 

.NOTICES 

Calgene.  Inc  .  genetically  engineered  cotton  lines; 

legulatory  status  determination,  petition 

receipt.  47249 
Committees;  establishment,  renewal,  temunalion. 

etc 
National  Poultry  Improvement  Plan  General 
Conference  Committee.  60592 
Environmental  statements;  availability,  etc.: 
Animal  damage  control  program.  4404,  8252, 

16520 
Genetically  engineered  organisms;  field  test 
permits — 
Bentgrass  plants,  etc  .  48031 
Cantaloupe,  etc  ,  28387,  40190,  43317 
Carrot  plants.  58146  . 
Cora.  7208 

Cora  plants,  etc  ,  28948 
Lettuce  plants.  49016 
Petunia  plants,  1 1582 
Potatoes,  etc.  3r939 
Potato  plants.  53185 
Pseudomonas  synngae.  etc..  34985 
Rapesecd  plants.  47250.  58320 
Rapeseed  plants,  etc.,  42280 
R;>e   etc  .  34986 
Soybean  plants,  etc.,  4405,  1 1099,  19232, 

26095 
Sugar  beet  plants,  37903,  58147 
Tobacco  plants,  etc.,  16646,  19804,  32642, 

39725 
Tomato  plants,  etc..  12354,  J  2927 


Intersute  movement  and  field  testing  of 
biological  control  agents — 
Aphthona  lacertosa,  etc..  47250 
Pythium  rostratum,  31689 
John  F  Kennedy  International  Airport,  NY. 
compiehensive  gull  hazard  management 
_    program;  meeting,  19234 
Logs,  lumber,  and  other  unmanufactured  wood 

articles;  importation.  39726 
Medfly  cooperative  eradication  program,  18366, 

31007,  62322 
Veterinary  services  program,  16520 
Vetennary  unlicensed  biological  product  for 
field  testing;  shipment.  64287 
Genetically  engineered  organisms  for  release  into 
environment;  permit  applications.  4406.  7208. 
7209,  11582.  12355.  12928,  16647.  17825, 
19233,  21701.  28388.  28950,  32643,  33145. 
-       33247.  36634.  38354.  39727.  42281,  43318, 

■*•   47251,  58148 
Harry  S  Truinan  Aniinal  Import  Center. 

importation  procedures,  application  period 
and  lottery,  36635 
Meetings: 
Animal  Welfare  Act;  farm  animal  issues,  47852 
Foreign  Animal  and  Poultry  Disease  Advisory 

Committee.  21138 
In  vitro  potency  testing.  47252 
National  Animal  Damage  Control  Advisory 

Comnuttee,  50540 
Veterinary  biological  pnxlucts;  manufacture, 
distribution,  and  use.  19234.  38354.  41239. 
67390 
Monsanto  Co  ;  genetically  engineered  soybean 
line;  nonregulated  sutus  determination. 
petition  receipt,  64287 
Upjohn  Co  ;  ZW-20  virus  resistant  squash 

regulatory  status  determination;  interpretive 
ruhng.  15323 
Veterinary  biological  products,  production  and 
establishment  licenses.  5353.  11829.  15466. 
25601.  30748.  34987.  38355.  45092.  48031, 
58321,  67390 

Anntni^t  Division 


NOiiCtA 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Airline  Tanff  Publishing  Co  et  al .  3971.  27338 
American  Machine  &  Foundry  Co  .  Inc  .  et  al . 

47478 
Canstar  Sports  USA.  Inc  .  16695.  46991 
Cookson  Group.  PLC,  et  al .  6298 
Hospital  Association  of  Greater  Des  Moines. 

Inc..  etal.  6013,  11422 
Primestar  Partners.  LP.,  et  al.,  33944.  60672 
Reno  Merchant  Plumbing  &  Heating 

Contractors.  Inc..  et  al..  13090 
Southern  Pine  Association  et  al..  16698 
Texas  Commerce  Bancshares.  Inc  .  et  al..  15361 
USAir  Grt)up.  Inc  .  16698,  36996 
Eastman  Kodak  Co  ;  final  antitrust  decree 

tepunation,  65398 
_yaliCH<al  cooperative  research  notifications 
ABB  Atom  AB  et  al ,  8429.  8977 
Advanced  Display  Manufacturers  of  America, 

14425 
Advanced  Lead-Acid  Battery  Consortium,  5758 

15882.  34590.  51382 
Air  Products  &.  Chemicals.  Inc  ,  51102 
Amrep  Inc.,  39040 
Appliance  Industry-Government  CFC 

Replacement  Consortium.  Inc  ,  43655 
ATM  Fonim,  31415.63586 
Bell  Communications  Research.  Inc  ,  6808- 
6809,  12371,  13091.  21596.  26158,  30814 


'■     38585.  39040,  43654,  51 102,  51103, 

57622,  60879 
Bellcore  Ventures.  Inc..  21597 
Biotechnology  Research  and  Development  Corp 

et  al..  43654.  63586 
Cable  Television  Laixiratones.  Inc  .  66022 
Cable  Television  Laboratories.  Inc  .  et  al .  4185. 

12371.33951.51103 
CAD  Framework  Initiative,  Inc..  3980.  13802. 

21597 
Center  for  Emissions  Control.  Inc.,  33952 
Center  for  Manufactunng  Competitiveness,  Inc., 

45531.  51651 
Chevron  Research  &  Technology  Co.,  68662 
Climatology  and  Simulation  of  Eddies  Joint 

Industry  Project,  59736 
Composite  Matenals  Characterization,  Inc., 

38585 
Conductus,  4185 

Consortium  for  Advanced  Manufacturing- 
International.  Inc  .  7580 
Corporation  for  National  Research  Initiatives, 

66022 
Corporation  for  Open  Systems  International. 

7158.43376.49527 
DowBrands.  Inc.  51103 
Financial  Services  Technology  Consortium.  Inc.. 

65399 
Frame  Relay  Fonim.  6986,  21597.  45532, 

61717 
Fuel  Cell  Commercialization  Group.  68662 
Gas  Utilization  Research  Forum.  52508 
General  Electnc  Co..  51 103 
General  Instrument  Corp  et  al..  8429,  8977 
General  Motors  Corp  .  14425.  33955 
Genosensor  Consortium.  49059 
Global  Industries.  Ltd  .  13091.  68663 
Great  Lakes  Composites  Consortium.  Inc..  5758. 

60060 
GTE  Mobile  Communications  Service  Corp  . 

26350 
H  B  Fuller  Co..  43654 

Halon  Alternatives  Research  Corp..  Inc.  26350 
Hewlett-Packard  Co.  et  al..  33952 
Horizontal  Well  Gravel  Pack  Program  (1993), 

60060 
Human  Genome  Sciences,  Inc..  et  al.,  51103 
Huntington  Laboratories,  Inc..  43376 
IBACoS.  Inc..  12371,  33284.  65399 
Industrial  Macromolecular  Crystallography 

Association.  16703 
Inter  Company  Collaboration  for  Aids  Drug 

Development.  36223 
International  Business  Machines.  3980 
International  Pharmaceutical  Aerosol  « 

Consortium  for  Toxicology  Testing  of 
HFA-227  (IPACTII).  25657 
Interoperable  System  Project  Foundation.  49529 
Kaleida  Labs.  Inc..  28899 
Lynn.  Sharon,  et  al..  49528 
Massachusetts  Institute  of  Technology.  33953, 

52327 
MCNC,  28899 
Michigan  .Matenals  and  Processing  Institute, 

43655.  62375 
.Microelectronics  &  Computer  Technology 
Corp..  6014.  6420.  16703,  28900,  45532, 
58019 
Minnesota  Mining  &  Manufactunng  Co.,  33469 
Mortgage  Loss  Prevention  Forum.  58180 
National  Center  for  Manufactunng  Sciences, 
Inc.,  8429,  8977.  13504,  33953,  49530. 
66022 
National  Information  Technology  Center  of 
Maryland,  Inc.,  21598,  38140,  52508, 

68663 
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Network  Ma  .jgci^icn!  f    run,    13091,  31416, 

59736 
OAS  Joint  Venture,  49059 
Ohio  Aerospace  Institute,  30814 
Open  Software  Foundation,  Inc.,  3980,  14591, 

30815.46652 
GSlNETCorp.  58019 
Pacific  Telesis  Group  et  al.,  28900 
PDES  Inc.,  41104 
Petroleum  Environmental  Research  Forum, 

3980.  13505,  18228.  21476,  21598,  30815, 

31416,  33488,  33953.  33954.  33955. 

49059,49530.  51104,  61717 
Petrotechnical  Open  Software  Corp.,  8062, 

28900.  43655.  60880 
Pixel  International  S  A  .  61717 
Portable  Power  Equipment  Manufacturers 

Association,  51 104 
Portland  Cement  Association.  19141.  33284, 

52120,60880 
PowerOpcn  Association,  Inc.,  33954,  43911, 

65399 
Reckin  &  Colman  H   u^ehold  Products  Inc., 

38586 
SaMed  Life  Svsiem,.  Inc.,  52508 
Semiconductor  Research  Corp.,  6529,  8430. 

8978.  21318.  26350,  40448.  69409 
Sman  House.  LP.,  7581 
Software  Productivity  Consortium,  60880 
Southwest  Research  Institute,  6015,  13283. 

21318.  21598.  25351.  33955,  68663.  69409 
Spectra  Diode  Laboratories.  Inc..  et  al..  4185 
Spray  Dnft  Task  Force,  7582,  43376.  66023 
SQL  Access  Group.  Inc  .  et  al..  37026.  59736 
Sumitomo  Light  Metal  Industries.  Ltd.,  et  al., 

3980 
Switched  Multi-Megahn  Data  .Scr-Ke  Interest 

Group.  28901,  ^S 'l-^ 
Thernvjplastic  Engineenng  Design  Venture, 

33284 
UNIX  International.  Inc..  16703.  31417 
Westinghouse  Electric  Coip  .  8430.  8978 
Witco  Corp  ,  38586 
X  Consortium,  Inc..  59737 
Pilot  business  review  program.  6132 

Appalachian  States  I.o\*-I  evel 

Radioactive  V\  aste  Commi.ssion 

noticf:,s 

Meeiings   .^1940 

.Architectural  and  Transportation 
Barriei^  Compliance  Board 

Rl  I.t>» 

Americans  «.iih  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Automated  teller  and  fare  vending  machines. 

PROPOSED  RULES 

Amencans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines- 
Buildings  and  facilities.  State  and  local 

government  facilities,  correction,  3069 
Children's  environments,  6924,  17175 
Detectable  svamings,  37052 
Regulatory  agenda.  :4Qor   ^^,992 

NOTICES 

Amencans  with  Disabilities  Act: 

Research  pnonties  1993  and  1994  FY.  37058 
Committees,  establishment,  renewal,  termination. 

Recreation  Access  .Advisory  Committee.  6949 
Meetings.  11207.  25603.  34781.  57582.  69328 


Recreation  Access^Advtsory  Comnuttee,  32511, 
49284,  6932* 

Arctic  Research  Commission 

RULES 

Nondiscnnunation  on  basis  of  handicap  in 
federally  conducted  programs  or  activities; 

enforcement.  57690 

Nonrt„s 

Meetings  12024.  26531.  42719.  59446 

Armed  Forces  Retirement  Home 

RULES 

Organization,  functions,  and  authority  delegations: 
United  States  Soldiers'  and  Airmen's  Home  and 

Umted  States  Naval  Home:  agencies 

incorporated.  68505 

NOTICES 

Privacy  Act: 
Systems  of  records.  68629  ^ 

.Arms  Control  and  Disarmament 
Agencv 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc  : 
Hubert  H  Humphrey  fellowship  competition. 

:^0328 
William  C  Foster  fellows  visiting  scholars 
program,  57583 
Meetings: 
ChemicaTXfapons  Convention  (CWC); 
chemical  and  related  industry,  seminars, 
3933 
Senior  Executive  Service: 
Performance  Re.ieu,  Boards;  membership, 
60177 

.Arm)  Department 

See  Engineers  Corps 

ki  i,i-:> 

Military  traffic  managemeiit; 
Freight  motor  earners,  exempt  surface  freight 
forwarders,  and  shipper  agents  qualification 
program,  44404 
Personnel 
Panama  Canal  Employment  System  (PCES); 
personnel  pohcy,  5615 
Privacy  Act;  implementation,  51011 

Correction,  61027 
Procurement: 
Supplies  and  services;  CFR  Subchapter 
removed,  6715 

PROPOSED  RULES 

Civil  authorities  and  public  relations: 

Civil  disturbances,  37770 
Law  enforcement  and  cnminal  investigations: 
Absentee  deserter  apprehension  program  and 
surrender  of  military  personnel  to  civilian 
law  enforcement  agencies.  31070 
Military  reservations  and  national  cemeteries: 
Fon  Jackson.  SC — 

Improper  associations  of  personnel.  37774 
Prohibited  personnel  practices,  4061 1 
Procurement 
Freight  and  personal  property  carriers;  new 
payment  system  affecting  invoicing 
procedures,  42518 

NOTICES 

Armaments,  munitions,  and  chemical  command 
AMCCOM).  contractor  performance 
certification  program,  5365 


Committees;  establishment,  renewal,  termination, 
etc 
Inland  Waterways  Users  Board.  42304 
DECCA  electronic  navigation  lattices,  removal  • 

from  new  chan  editions.  68879 
Environmental  statements,  availability,  etc.: 
Base  realignment  and  closure — 
Cape  St.  George  Military  Reservation.  FL, 

14204 
Detroit  Arsenal.  MI.  et  al ,  48041 
Fon  George  G  Meade,  MD,  66353 
Fon  Ord.  CA,  36949 
Hamilton  Army  Airfield.  CA.  4416 
Letterkenny  Army  Depot.  PA.  61894 
Redstone  Arsenal,  AL.  14205.  316% 
Rock  Island  Arsenal.  IL.  8045 
Fon  Belvoir  Engineer  Proving  Ground.  VA. 

development.  15487.  31511 
Fon  Bliss.  TX.  et  al..  Roving  Sands  joint 

training  exercise.  14204 
Fon  Lewis.  WA;  mechanized  or  armored 

combat  forces.  17578.  58542 
Fon  McCoy,  Wl.  master  plan  updaie.  64733 
Ground  based  radar  family  of  strategic  and 

theater  radars.  36187 
Hamilton  Army  Airfield.  CA.  18082 
Life  Sciences  'Test  Facility.  Dugway  Proving 

Ground,  LT,  25978 
Military  Ocean  Terminal.  NC.  deep-draft 

dredging.  7770 
Red  Bune  Dam,  UT;  disposition,  32107 
Red-cockaded  woodpecker;  management 

guidelines  development.  8588 
Theater  missile  defense  (TMD)  and  sensor 

programs,  test  range  areas.  18082 
Western  Army  National  Guard  Aviation 

Training  Site.  AZ.  13254 
White  Sands  Missile  Range.  NM.  future  testing 

projects,  21708 
Woodbndge  Research  Facility.  VA; 

electromagnetic  pulse  simulators  relocation. 
61895 
Meetings 
Armed  Forces  Epidemiological  Board,  4156. 

19805.  51325 
Coastal  Engineering  Research  Board.  29393 
Histoncal  Advisory  Committee.  54334 
Military  Personal  Property  Claims  Symposium. 

6780.  16653,  44809 
Rifle  Praaice  Promotion  Nanonal  Board,  54123, 

59019 
Science  Board.  92.  5960.  6780.  8045,  11221. 
12030,  13462.  15330.  16817.  21708. 
21974.  25975,  28397.  30153.  34428. 
34785,  39009,  43869.  45102.  49038, 
54334,  60427,  6061 1.  61074,  64298, 
68636.  69356 
US  Military  Academy,  Board  of  Visitors. 

3540.  17209.  52103 
Yakima  Training  Center  Cultural  and  Natural 
Resources  Committee,  52950,  54335 
Memorandums  of  agreement 
Environmental  Protection  Agency;  1987  Corps 
of  Engineers  wetlands  delineation  manual; 
wetlands  determinations.  4995 
Military  traffic  management 
Camer  liability  limitation  increase  in 

international  through  government  bill  of 
lading  program.  12361 
Camers  participating  in  one-iime-only 
household  goods  and  unaccompanied 
baggage  program,  change.  21562 
Defense  Transportation  Tracking  System 

(DTTS).  36188.  52951 
Division  \.\.X2.  and  1.3  ammunition  and 
explosives  shipuKnts;  transloading.  47717. 
65973 
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[X~)n  sponsored  'louwn.'id  giHxJs   4984 
Fmgri!  a,nJ  personal  Fr'-P^f'.  ..Amer-    -icw 

pavment  sysler.  i!'*tcting  :r->i^iving 

procedures.  y.)^2 
Freight  mct:r  ;arnep.,  exempt  >urface  freight 

•>->r\>. arders  and  ^hl^^'ng  ig^nts-  qualifying 

prcgram,  -UpJ 
Freight  -raffic  '^'-  iiotrr  .aner    -iies  and/ 

;narBe~i  "or  ■'vcr*.t.g''i  -ir:.:    'ver      / 


,;  valuaticm.  34785 
mpanied  baggage, 
vemmem  bill  of 


jiPTcnsiona;  ^hlprlt^••i 

Freight  traflc  vniprne-nt-    *u 

Housenoio  iVHL-.  dn^:  ^"j^l 

intemationaj  thr  ugn  C 

lading  pmgrar'    '-"-i  '^ 

Imrasuie  :>er.ona.  rr  pt-r  •  -.it;  rrogram; 

pr-x'jremcnt  .nange    5a-'43 
M  M:^r  earner  drvea-Aa;.  ind  towaway  service; 

rates,  : 23*^2 
Overdirnensionai  and     .erv-eight  hauling 

perT",;s    ^.«'>"''> 
Pervnij  r-opef.  >.nipp>ng  and  storage  program, 
inclusion  of  DOD  noo-appropriatcd  fund 
employees,  11401,40628 
Personal  propeny  traffic  maaagement 
regulanon,  household  goods  shipping 
containers,  rate  solicitation,  47433 
Procedures  governing  disqualification  and 

nonuse  of  camen  of  [XDD  traffic,  38258 
>ecunt>  seals  for  transportation  of  sensitive 

DOD  cargo,  38121 
Total  quality  assurance  program.  47717,  52950. 

67780 
Tnp  leasing  ptogram.  54123 
Patent  appUcations;  secrecy  orders,  3540 
Parent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive: 
\lpha  1  Biomedicals,  Inc  ,  30153.  43342 
\utomated  inspection  of  manufactured  products, 

u:o5 

Cannon  projecule  stabilizer,  31697 

Device  for  surface  heated  water  intake  trash 

rack.  19092 
Dry  soup  mix,  44174 

Elan  Pharmaceutical  Research  Corp  ,  3540 
Hiller  Technologies,  a  Limited  Partnership, 

59452 
Leakage  free  linearly  varying  axial  permanent 

-nagnet  field  source,  etc.,  17868 
Mjiarj  rinsites,  plasma-free  medium  for 

:.;■:. aiion.  11402 
Mercer  Scienufic  International  Cotp  .  30154 
Method  of  asscssmg  thermal  processing  of  food 
using  intrinsically-created  compounds,  etc.. 
6000' 
Se".:;  ig'jT  if  jotes  preparation,  11402 
P^j>e  ;r4t;  cr.:  .ontrast  microscope,  30154 
ReTi.-  "g  movement  of  objeas;  rapidly 
jepioyable  volume-displacement  system. 
19806 
Sartomer  Co  ,  Inc  ,  42305 
Self  heating  individual  meal  module,  etc  .  38121 
Spread  spectrvim  multiplexed  noise  codes  and 
methods  to  eliimnate  mterference  among 
■  he-    et,    49478,  52747 
Stem  f  i.    •iJi''* 

Typhoid  fever,  rapid  diagnosis,  11402 
Youden,  et  al .  grinding  apparatus,  36188 
Pnvacv  Aa 
Systems  of  records  3936.  25813.  29207,  40115, 
45488 
Procurement 
Freight  and  personal  property  carriers;  new 
payment  system  affecting  invoicing 
procedures,  52103 
Senior  Executive  Service 
Performance  Review  Boards;  membership. 
39198,  40409,  44402 


.Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  \ns  and  the 
Humanities 

Barr>  M.  Goldwater  Scholarship  and 
F.vcellence  m  Plducation 
Foundation 

NOTICES 

Meetings;  Sunshine  Act.  13126 

Blackstonf  Riser  Vallev  National 
Heritage  Corridor  Commission 

NOTICES 

Meetings;  Sunshine  Act.  25702,  58591 

Blind  or  Severely  Di.sabled, 

i  ommittee  for  Purchase  From 
PeopJe  VVho  Are 

See  Comminee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 
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ilie  Power  \dministration 


NOTICES 

Billing  credit  policy.  37918 
Billing  credits  contracts; 
Decision  to  sign.  11592,  32922 
Intent  to  sign,  8048 
Bilhng  credits  pilot  program: 

Seanle  City  Light;  South  Fork  Toll  River 
Hydroelectric  Project.  3941 
Billing  credits  solicitation: 

Proposed  conservation  projects.  8263 
Bonneville  purchasing  and  power  assistance 

instructions;  document  availability,  49039 
Environmental  statements,  availability,  etc  : 
Columbia  and  Snake  Rivers  flow  improvement 

measures  for  salmon,  40002 
Columbia  River  Treaty  between  Canada  and 
U.S.;  downstream  power  benefits 
entitlement  dehvery  to  Canada.  2981 1 
Coyote  Spnngs  Cogeneration  Project,  OR, 

36663 
Hermiston  Generating  Project,  OR.  59248 
Pacific  Northwest  commercial  services  and 

rates.  42306 
Resource  programs.  26740 
Satsop  Combustion  Turbine  Project.  W  A,  et  aJ 
48357 
Floodplain  and  wetlands  protection;  environmental 
review  determinations,  availability,  etc.: 
Eastern  Washington  Main  Grid  Support  Project. 

WA.  39801 
Hot  Springs-Gamson  tap  line  project,  MT. 

46953 
Taylor  Lakes  area  relocation  project.  OR.  21564 
Umatilla  County,  OR.  hatchery  support 
faciUties,  30044,  44333 
Pacific  Nofthwest  Electric  Power  Planning  and 
Conservation  Act: 
Policy  review,  35922 

Resource  contingency  program,  preconstruction 
and  investigation  expenses  payments  to 
selected  sponsors,  19238 
Tenaska  Washington  II  generation  project,  firm 
electric  energy  acquisition,  13256,  44666 
Transmission  rates 

Proposed  modification,  4416 
Wholesale  power  rates 

Proposed  modification,  4662 


Canada  and  United  States- 
International  Joint  Commission 

K>'e  Intemationai  Jomi  Corr!mi>M  "i-i  riited  States 
and  Canada 

V 

Census  Bureau 

RULES 

Age  search  and  citizenship  information;  fee 

strjcture.  cost  increase,  4077 
Foreign  trade  statistics,  vessels  in  foreign  and 
domestic  trades,  and  air  commerce 
regulations. 
Shipper's  export  declarations  and  outward  cargo 
manifests  for  shipments  to  Puerto  Rico; 
procedures  for  submittal,  41422 

NOTICES 

Design  alternatives.  2000  Census;  assessnKnt 

cntcna.  16171,  387^2 ' 
Meetings: 
Agnculture  Statistics  Advisory  Committee, 

28393,  60178 
Amencan  Economic  Association  Advisory 

Comminee  et  al..  16812 
Homeless  population  coverage  improvement  in  ^ 
2000  census;  research  issues.  Conference, 
48505 
Survevs.  determinations,  etc  : 

Manufactunng  area,  annual,  6386.  50541 
Motor  freight  transportation  and  warehousing, 

60423 
Multiestablishment  company  organization 

survey.  58536  > 

Post  enumeration  tursey  ba.se  adjustment  for 

inter;ensaJ  population  estimates,  69 
Retail  trade,  annual,  63334 
Sei^ice  industnes;  annual,  59447 
Vrholesale  trade,  annual.  58837 
Voting  age  pvipulation  for  1992;  estimates,  16649 

Centers  for  Disease  Control  and 
Prevention 

NOTICES 

Aerosol  samplers  sampling  efficiency;  NIOSH 

meeting,  8054 
Agricultural  workers;  efforts  to  prevent  injury  and 

disea.se,  NIOSH  meeting.  37744 
Airborne  particulate  lead,  analysis;  NIOSH 

meeting,  6125 
Anil -tuberculosis  aaivity;  new  and  experimental 

compounds  screening.  ."^3740 
.Asphalt  fume  fractionation  and  identification  of 

genotoxic  components;  NIOSH  meeting, 

33445 
Asphalt  products;  occupational  exposure,  » 

carcinogenic  potential,  scientific  review  of 

current  intelligence  bulletin.  NIOSH  meeting, 

60202 
Auditory  effects  of  exposure  to  noise  and 

industnal  chemicals.  NIOSH  meeting.  7787 
Childhood  leukemia  and  paternal  ionizing 

radiation  exposure,  epidemiology  study; 

NIOSH  meeting.  17894 
Commeraal  dry  cleaners;  control  of  chemical 

exposures  and  ergonomic  risk  factors;  NIOSH 

meeting.  60202 
Committees,  establishment,  renewal,  termination, 

etc  : 
Prevention  of  HIV  Infection  Advisory 
Committee  subcommittees.  19261 
Woriters'  Family  Protection  Task  Force,  4931 1 
Concentrations  of  air  contaminants  that  arc 
immediately  dangerous  to  life  and  health; 
comments  and  secondary  data  request,  63379 


FEDERAL  REGISTER  INDEX.  January  -December,   l"***.' 


("(■nlj-n- 


Control  of  air  contaminants  during  manual  dye 

weigh-out  oper^ons;  NIOSH  meeting,  54595 
Engineering  controls  for  preventing  airborne 
infections  in  workers  in  health  care  and 
related  facilities  workshop.  NIOSH  meeting. 
33445 
Environmental  protocol  for  methods  determination 
for  obtaining  respiratory  wood  dust  exposure 
levels  by  task  in  construction  industry; 
NIOSH  meetmg,  17894 
Glove  liners  puncture  resistance  study;  NIOSH 

meeting,  65355 
Grant  and  cooperative  agreement  awards: 
Albert  Einstein  College  of  Medicine.  39209 
Associatioii  of  Maternal  and  Child  Health 

Programs,  42733 
Association  of  State  and  Territorial  Health 

Officials.  41283 
Colorado  Department  of  Health,  43361 
Michigan  Public  Health  Department,  28970 
National  Association  of  County  Health 
Officials,  21463 
•  Pan  American  Health  Organization,  38428, 
48658 
Stale  and  Territorial  Health  Officials 

Association.  38578 
Worid  HealthlOrganization,  50928 
Grants  and  cooperative  agreements;  availability, 

etc.: 
,    Acquired  Immunodeficiency  Syndrome 
(AIDS)— 
AIDS  and  HIV  infection;  epidemiologic 

research  studies.  27734 
Education  programs;  written  matenals, 
pictorials,  audiovisuals,  etc.;  content 
requirements.  59726 
Antibactenal  peptide  constructed  of  amino  acids 
capable  of  killing  in  vitro  and  in  vivo 
broad  spectrum  of  bacterial  strains; 
development,  42556 
Bicycle  injuries.  State  and  community-based 
'  prevention  programs.  40654 

Brea,\t  and  cervical  cancer — 
Early  detection  and  control  program,  41281, 

'45494 
Early  detection  program,  .'^954 
County-based  medical  examiners  jurisdiction 
office  information  system;  establishment. 
19126 
Diarrheal  disease  in  children;  demonstration 
project  to  reduce  hospitalizations,  44345 
Elevated  blood-lead  (PbB)  levels  surveillance  in 

children,  37489   ' 
Farm  populations  cancer  control  project 

demonstration  program.  43362 
Hantavirus  surveillance  and  prevention,  50926 
Health  promotion  and  disease  prevention 

research  centers,  31718 
Hemophilia  complications  surveillance,  39210 
Human  immunodeficiency  virus  (HIV) — 
Infection  reporting  systems  evaluation,  47143 
Prevention  projects  for  minority  community- 
based  projects  program  16535,  21457, 
21727 
Public  health  conference  support  program  for 
prevention.  64328 
Injury  control  research  centers.  57830 
Lyme  disease,  research,  treatment,  and 

education  programs,  65721 
Model  TB  prevention  and  control  centers,  39213 
National/regional  minority  organizations  HIV/ 
STD  prevention,  immunization,  and  TB 
projects.  31719.  31721 
Nucleic  acid  and/or  recombinant  protein  ba.sed 
diagnostic  assays  for  detection  of  acute 
measles  virus  infection  and  determination 
of  antibody  seropresalence,  44682.  49051 


OccupMioiMl  lug^iease  prevention  research 
program,  390R 

Occupational  safety  and  health — 
Clinics;  research,  prevention  education,  and 

clinical  services,  26140 
Concurrent  engineering  systems  and 
technologies  research,  design,  and 
development.  42332 
EARTALK  system.  34466 
Education  programs,  29414 
Lead  poisoning  prevention;  States  in 
collaboration  with  local  health 
depamnents.  42330 
Occupational  health  nurses  in  agricultural 

communities.  42334 
Postdoaoral  research  associaieship  program 

28972 
Transportation  equipment  manufacturing  and 
related  indu-stries;  work-related 
musculoskeletal  disorders  and 
cardiovascular  diseases  reduction  among 
workers.  42336 
Tuberculosis  and  tuberculous  infection  in 
health-care  workers.  41482 
Penconceptional  folic  acid  supplements  use  to 
prevent  spina  bifida  and  anencephaly; 
evaluation  of  community  intervention  in 
China.  60038 
Preventive  health  and  health  services  block 
grants;  data  management  within 
Government  agencies  designated  as 
recipients,  55074 
Preventive  health  services — 
Sexually  transmitted  diseases  accelerated 
prevention  campaigns  project,  28973, 
63993 
Prostate  cancer  early  detection  programs,  47148 
Protease  inhibitors  in  natural  and 

biotechnological  products,  kits  for  use  in 
separation,  detection,  and  quantification, 
48524 
Public  health  conference  support  program, 

58008 
Radiation  studies  and  research,  28978 
Research  and  development — 
DNA  detection-based  diagnostic  tests  for 

fungal  septicemia,  5735 
Innovative  ways  for  collecting  urine  from 
infants  for  subsequent  analysis  for 
presence  of  viruses.  34057 
Resident  postdoctoral  research  program.  42557 
School  health  programs  and  youth  health 
problems  prevention.  46974.  48368 
Specific  youth  violence  interventions  evaluation. 

37491 
State  and  community-based  childhood  lead 
poisoning  prevention  program.  21310 
State-based  tobacco  control  programs,  36413 
State  health  promotion  and  chronic  disease 
prevention  databases/clearinghouses 
development  program,  41283 
State  level  fatality  surveillance  and  field 

investigations;  NIOSH;  fatality  assessment 
and  control  evaluation  model,  41791 
Unintentional  injury  prevention  and  control 
research,  21466.  27575 
Heat  stress  in  waste  abatement  workers;  NIOSH 

meeting,  19673 
Idaho  National  Engineering  Laboratory; 

epidemiologic  study  of  workers;  NIOSH 
meeting.  50929 
Impact  noise  effects  on  hearing;  NIOSH  meeting. 

13067 
Meetings 
Advisoo  Comminee  to  Direaor.  32709,  63995 
Childhood  blood  lead  surveillance  cooperative 
agreement  recipients,  7141 


Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  28981.  68916 
Childhood  lead  poisoning  prevention  program 

grantee  workshop,  7141 
Chronic  Disease  Prevention  and  Control 

National  Conference.  47903 
Chronic  fatigue  syndrome  research  case 

definition.  44188 
Clinical  Laboratory  Improvement  Advisory 

Committee.  4173,  6284.  19461,  31963, 

40431.62673 
Diabetes  Translation  and  Community  Control 

Programs  Technical  Advisory  Conunittee, 

37744,51353 
Energy-Related  Epidemiologic  Research 

Advisory  Committee,  14401.  60665 
Femald.  OH— 
CoiTununity  epidenuological  studies  near 
former  feed  matenals  processing  center, 
workshop,  26142 
Dosimetry  reconstruction  project  workshop. 
7142,  58172 
'petal  alcohol  syndrome  prevention  technical 

assistance  workshop  for  cooperative 

agreement  recipients,  7142 
Folic  acid  consumpuon.  possible  adverse  effects 

surveillance.  40149 
Hanford  Thyroid  Morbidity  Study  Advisory 

Committee.  7232.  50929 
HIV  counseluig  standards,  guidelines,  and 

options;  consultation,  16535 
HIV  prevention  community  planning  process, 

49053.  52314 
Hospital  Infection  Control  Praaices  Advisory 

Committee,  31215,  55075 
Idaho  Community  Forum  for  HHS  Energy- 
Related  Health  Research.  36416 
Idaho  National  Engineering  Laboratory.  42338 
Environmental  Dose  Reconstruction  Project. 
19824.61915 
Immuiuzation  Praaices  Advisory  Committee, 

5997.  28981.  47903 
Injury  Prevention  and  Control  Advisory 

Committee,  12587,  39557 
Injury  Research  Grant  Review  Committee. 

3330,  27287.  67794 
Mine  Health  Research  Advisory  Committee, 

21172,62128 
National  and  regional  minonly  organizations 

HIV/sexually  transmitted  disease 

prevention,  immunization,  and  tuberculosis 

projects,  cooperative  agreements 

preapplication  workshop.  29227 
National  Center  for  Environmental  Health, 

11238,46977,65355 
National  Center  for  Infectious  Diseases.  19461, 

60665 
National  Institute  for  Occupational  Safety  and 

Health;  Scientific  Counselors  Board,  7787. 

47146 
Poverty-associated  retardation  prevention 

technical  assistance  workshop.  1 1058, 

48524 
Prevention  Centers  Grant  Review  Comminee, 

33445.  42339 
Prevention  of  HIV  Infection  Advisory 

Committee.  19261,  19823,  21982,  25994. 

26142,  26325,  26982.  28981,  31406. 

31407,  32709.  33634.  37744.  41285. 

44346.  52314,  58553.  68916 
Records  and  Statistics  Public  Health 

Conference.  11058 
Savannah  River  Site  environmental  dose 

reconstruction  project.  3I%3,  67794 
Smoking  and  Health  Interagency  Committee. 

29227 
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Turiercuiosis  Elirmnaiion  Advisory  Counal, 

41.73.  17591,  53207 
Twemv-seventh  Nadonal  Immunization 

Conference.  21313 
Vessel  sanitation  program  (cruise  ship  industry. 

eic  ).  current  status.  69367 
%  ital  and  Health  Statistics  National  Comminee. 
3951.  3952.  5735.  6125.  7232.  9566. 
13783,  16536,  17894.  21314.  29228. 
31964,  39557,  44346,  44347.  45899. 
4->  ',    ^3936.  67795 
Occupationaj  :raumanc  injury  surveillance  of 
fanner,  project.  NIOSH  meeting,  37744 
Pis^r,zir  :rj  ^<  ships,  sanitation  inspection: 

F«  .  -i:c.-!-.n.  51964 
Po*er  lAPu  •  H  [.ergonomics  research  strategy; 
Je.  er     section,  installation,  and  use  within 
.1..!  r  '  .-  industry.  NIOSH  meeting,  61915 
P's.en-    n    •  HI\  Infection  Advisory  Committee. 
.   '"nenti  request 
[Je^eioplng  partnerships  for  HIV  prevention. 

39816 
Improving  public  unUersidnding  of  HIV 

epidemic,  39817 
Monitoring  HIV/AIDS  epidemic.  39817 
Preventing  risk  behaviors  among  school 

students.  39818 
Promoting  knowledge  of  serostaius  (counseling, 
testing,  IT  terra!    md  oarmer  notification). 
39818 
Prevention  of  transmission  of  HIV  through  human 
tissue  and  organs  transplantation  guidelines, 
availability,  14402 
Prevention  of  tuberculosis  transmission  in  health 
care  facilities,  guidelines  availability  and 
comment  request.  52810 
Privacy  Act 

Systems  of  records.  69048 
Re'ipirable  coal  mine  dust;  occupational  exposure; 

MOSH  meeting.  36691 
Rs<;pirator>  tract  deposition  variability  in  wotkers; 

NIOSH  meeting,  43897,  45377 
ssi!  contained  breathing  apparatus  in  hot 

snMronmeni.  wearing;  physiological  effects 
>tud:*'"'VIOSH  meeting,  52314 
Lranium  conversion  and  ennchxnent  workers; 
moitality  patterns  epidcnuologic  study; 
NIOSH  meeting.  35006 
Vaccines  for  children  pmgnm.  list  and  schedules 
of  pedianc  vaccines  to  be  purchased  and 
administered.  65725 
Virginia  convenience  stores;  violent  crime  study, 

NIOSH  meeting.  12040 
Woricers'  Family  Protection  Act;  implementation; 
existing  information  request,  60202,  36690 

Central  Intelligence  Agency  ^ 

NOTICES 

F-eedom  of  Information  Act;  reading  rooca 

availability.  65964 

Children  and  Families  Admini.stratiun 

RULES 

AJoption  and  foster  care  data  collection  under 
Titles  IV-B  and  IV-E  of  Soaal  Secunty  Act, 
67912 
Grants. 
Social  services  block  grant  program;  reporting 
and  recordkeepinz  -equiremcnts,  60118 
rieaii  Start  program 
Children  with  disabilines,  performance 

standards,  services  to  grantees,  current  and 
prospective  delegate  agencies.  5492 
Development  and  administrative  costs; 
Uinitation  to  IS  percent  of  total  costs; 
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reporting  and  recordkeeping  r^;,.^Ll!^rment^ 
26918 
Grantees  and  current  and  prospective  delegate 
agencies,  appeal  procedures;  correction. 
13019 
Public  assistance  programs 

Aid  to  famiUes  with  dependent  children 
(AFDO— 
Essential  persons;  eligibility  coverage  and 

conditions,  60134 
Omnibus  Budget  Reconciliation  Act, 

implementation  of  cenain  provisions; 
legal  guardian  term  elimination,  child 
abuse  and  neglect  reporting,  etc  ,  492 1 8 
State  plan  requirements: 
Automated  child  welfare  information  systems. 

67939 
Income  withholding,  immediate,  review  and 
adjustment  of  child  support  orders; 
assigned  support  collected,  correction.  7040 

PROPOSED  RULES 

Family  violence  prevention  and  services  programs; 

requirements.  64920 
State  plan  requirements: 
Child  support  enforcement  program  and  audit 
regulations;  revision.  47417 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4172.  4703.  5995,  5996.  5997. 
14213.  14577.  18217.  21310.  26328.  28407, 
28408.  28969.  28970,  29830.  31406.  32360, 
34056.  36966.  38409.  38576.  38577.  41098. 
42734,  46195,  47744.  51351.  51352.  54154. 
54155.54360.  54361.66002 
Aid  to  Families  with  Dependent  Children: 
State  plan  amendments,  reconsideration; 
hearings — 
Ohio,  42734 
Committees;  establishment,  renewal,  termination. 
etc.: 
Child  Abuse  and  Neglect  Advisory  Board. 

25652 
Head  Stan  Quality  and  Expansion  Advisory 
Committee.  33277 
Federal  financial  participation  in  State  assistance 
expenditures;  Federal  percentages  and  Federal 
medical  assistance  percenuges;  correcuon. 
46196 
Grants  and  cooperative  agreements;  availability, 
etc  : 
Adoption  opportunities  program.  28572 
Alaskan  Native  social  and  economic 

development  projects.  59130 
Child  abuse  and  neglect  prevention  and 

treatment.  28021 
Community  Services  Office  training  and 
technical  assistance  program,  38410 
Developmental  disabilities — 

Basic  support  and  protection  ana  adviKacy 

formula  grant  programs.  321  v^ 
Expenditures,  basic  support,  protecuon.  and 
advocacy  funds;  Stale  allotments,  11607, 
16685.  29254 
Projects  of  nanonal  significance.  34624 
Discretionary  programs.  38232,  40431 
Family  resource  and  support  programs,  34449 
Family  support  center  and  gateway 

•'demonstration  programs,  38886 
F^nily  violence  prevention  and  services 
program.  32137 
Discretionary  funds,  35740 
State  domesoc  violence  coalitions.  32137 
States.  Indian  tribes,  and  Tribal  organizations. 
30170 


V 


Head  Start  enrollment  expansion,  31304 

Head  Stan  public  and  Indian  housing  child  care 

demcnsiration  project.  66^6 !* 
Mitigation  of  environmental  impacts  to  Indian 

land^  due  to  Defense  Department  activities, 

b9\0f, 
Native  .Amencan  social  and  economic 

development  projects,  47590 
Parenf;'  fair  share  demonstration  program, 

S4M<' 

Runawav  and  homeless  youth  program.  29030, 

336?:^.  68419 
Social  service*;  block  grants.  State  allotments. 

58340 
Head  Start  prograrri 

.Smoke-free  environment  requirement  for 

program  participants.  68914 
Meetings 
Child  Abuse  and  Neglect  Advisory  Board.  5397. 

26981,  53517 
Developmental  Disabilities  Interagency 

Committee.  16687,  39555 
Head  Stan  Quality  and  Expansion  Advisory 

Committee.  33277,  46644.  54156,  58171 
President  s  Comminee  on  Mental  Retardation, 

8053,  11608 
Researchers  and  evaluators  for  family 

preservation   family  support,  and  child 

welfare.  527gl 
Organization,  functions,  and  aulhonty  delegations: 
Information  Systems  Management  Office.  40431 
Office  of  Assistant  Secretarv  for  Children  and 

Families  et  al  .  64^*4 
.      Regional  Administraior  et  al  .  44343 
Privacy  Act: 
Computer  matching  program.  39556 
Systems  of  records.  31715 

Children,  National  Commi.ssion 

See  National  Commission  on  Children 

Child  Support  Enforcement  Office 

RLXES 

Program  operauon  standards: 

Federal  claims  collection;  information 

safeguarding  procedures;  Federal  income 
tax  refund  offset.  41432 

PROPOSED  RULES 

Progran;  opcnitH :ns  standards: 
Chiid  >uppon  enforcement  program — 
Patemiis  e^;a^^!•.^hiT1ent.  62599 
State  plan  requirements 

Child  support  enforcement  program — 
Patemitv  establishment,  62599 

Christopher  Columbus  Quincentenary 
Jubilee  Commission 

NOTICES 

Meetings.  26534 

Civil  Rights  Commission 

RULES 

Federal  cJaims  collection,  salary  offset,  4350 

PROPOSED  RULES 

Regulatory  agenda,  24994,  56996 

NOTICES 

Meetings.  State  advisory  committees 
Alabama,  6112.  69328 
Alaska.  44159 
Anzona.  61673 
Arizona  et  al .  14556 
.Arkansas.  2''994 
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California.  52946.  61673.  62094 

Colorado.  8584 

Connecticut.  34782 

Delaware,  41709 

Distnct  of  Columbia.  12358 

Flonda,  13251,  15323.  47714.  68851 

Georgia.  25968.  53498 

Hawaii.  53498.68115 

Idaho.  27994 

Illinois.  14556.  47714 

Indiana.  28951,  59446 

Kansas.  21440 

Kentucky.  18200.  57807 

Louisiana.  14556.  41709     • 

Maine.  536.  43865,  57986 

Michigan.  30013.  59446 

Minnesota,  4410,  31496,  57986 

Mississippi,  46946,  60178 

Montana.  5955 

Nebraska,  18201,  57808 

Nevada.  21141 

New  Hampshire,  14376,  57986 

New  Jersey,  19648 

New  Mexico,  32512.61673 

New  York,  53499 

North  Carohna.  9144.  33795 

North  Dakota.  9144.  60427 

Ohio.  12359,  39195 

Oklahoma.  41709,  52946,  68115 

Oregon,  47714 

Rhode  Island,  8584 

South  Carolina,  14376.  44652 

South  Dakota.  13049.  44652.  49016 

Tennessee.  11207.  60841 

Texas.  61673 

Utah.  18201.60427 

Vermont,  32095 

Washington,  21142 

West  Vu-ginia,  7065.  19648.  69328 

Wisconsin.  16649 

Wyoming.  32095 
Meetings;  Sunshine  Act.  8818.  13524.  14624, 
21216,  28656.  32568,  38462.  47317.  53021. 
59785.  62413.  63624 
Racial  and  ethnic  tensions  in  American 
communities' 

Los  Angeles.  CA.  26958 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  48033 

Coast  Guard 

RULES 

.\nchorage  regulations: 
Flonda,  36356 

New  York,  12539.  21103,  21104,  40739 
Ohio,  65285 
Wisconsin.  9543 
Boating  safety: 
Equipment  requirements.  41602 
Correction.  51576 
Chemical  drug  and  alcohol  testing  of  commercial 
vessel  personnel,  information  collection  and 
reporting,  68274 
Class  II  civil  penalties,  17926 
Deepwaier  port*. 

Adnunistrative  rules.  1 1 193 
Drawbridge  operations: 
California.  33337,  33338.  39145 
Delaware.  16499 
District  of  Columbia,  47068 
Ronda.  6717.  15419,  15420.  15421,  ;556u, 
29536.  31473,  32292.  36357.  39145. 
60554.  60555.  65668 
Illinois,  27933.  33191.  42856.  54289.  62532 
Louisia.ia.  i  1 1^;,  12540,  29972,  43264 


Massachusetts.  38(^6.  47067 

Michigan.  52441 

New  Jersey.  40590 

New  Jersey  et  al..  39146 

New  York.  42858 

North  Carohna.  39146 

Operation  requirements;  temporary  deviations. 

46080 
Oregon.  44613 
Virginia.  16122 
Washington.  44612 
Waterbome  emergency  vessels,  19 
Equipment,  construction,  and  materials: 
Personal  flotation  device  components.  29488. 
32416 
Inland  navigation  rules: 
Implementing  rules — 
Gulf  Intracoastal -Coastal  Waterway  defined 
as  specified  waters.  27624 
International  navigation  rules: 

COLREGS  demarcation  hnes.  65667 
Merchant  manne  officers  and  seamen:.  15901 
Commercial  vessel  personnel;  chemical  drug 
and  alcohol  testing  programs,  pre- 
employmeni  and  periodic  testing 
exemption,  ''l  104 
Manning  requirements — 
Crewmembcr  citizenship  requirements  waiver, 
21 
Marine  licensing,  certification  of  registry,  and 
iTierchant  marine  documentation;  user  fees, 
15228 
Correction,  15901 
Navigation  aids: 
U.S.  Aids  to  Navigation  System;  nonconforming 
private  aids;  conformance  deadline,  64153 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Workplace  drug  testing  programs;  managemeni 
information  system,  68194 
Organization,  functions,  and  authority  delegations: 
Captain  of  the  Port  zone  boundaries.  51726 

Correction.  59364.  67909 
Houston  and  Galveston,  TX,  manne  in.spection 
and  Captain  of  the  Port  zones  realignment. 
6716 
Pollution: 
Ballast  water  management  for  vessels  entering 

Great  Lakes.  18330 
Facility  response  plans  and  required  pollution 

response  equipment.  7330.  13550 
Hazardous  matenals;  transfer  hoses  marking, 

39660 
Offshore  cargo  lightering  operations,  48434 
Oil  pollution  placard  language.  62261 
Vessel  response  plans.  7376.  13708 
Vessels  carrying  oil;  discharge  removal 
equipment.  67988 
Ports  and  waterways  safety: 
Boston  Inner  Harbor.  MA;  safety  zone.  33765. 

47990.  52442.  69233 
Braddock  Bay  et  al..  NY.  28354 
Cape  Fear  River.  NC.  M22%Jti(li2 
Chesapeake  Bay.  MD;  safety  zone.  Z5946 
Connecticut  River.  CT;  safety  zone.  40741 
East  River.  NY;  safety  zone.  51243.  53884. 

69232 
Gavioia  Marine  Terminal;  safety  zone.  40361 
Gunpowder  Falls  Staie  f'rsrk    MD;  safety  zone. 

33339 
Inland  watervnays  navigation  regulations — 
Ambrose  Channel    NY.  deletion.  69231 
Hiat:  A  aier  HnJce  area,  St.  Clair  River, 

xc^sei  cia.'.^  .T'tnctions.  59364 
Lake  Huron  !    Laice  Ene   ^peed  limits; 
establishment,  17526 


Kaskaskia  River.  MO;  safety  zone.  40359 
Kill  Van  Kull.  NJ  and  NY.  safety  zone.  15089. 

30987,  39150,  68307,  68308 
Kings  Bay.  GA.  regulated  navigation  area. 

38056 
Los  Angeles/Long  Beach.  CA;  safety  zone, 

68305 
Los  Angeles/Long  Beach  Hartwr,  CA;  safely 

zone,  39662 
Los  Angeles/Long  Beach  Pons.  CA;  security 

zone.  48967 
Lower  Hudson  River,  NY;  safety  zone,  47991 
Lower  Lake  Huron,  St  Clair  River,  and  Black 

River.  Ml;  safety  zone.  36357 
Lower  Mississippi  River;  safety  zone.  44614 
MA'  Empire  Knight.  Boon  Island.  ME.  47988 
Monongahela  River.  PA;  regulated  navigation 

area.  59951 
Monongahela  River.  PA.  safety  zone.  40360 
Mount  Hope  Bay.  Rl.  safety  zone.  40743 
New  Bedford  Harbor.  MA;  safety  zone.  68306 
New  London,  CT,  safety  zone,  36868 
New  London  Harbor.  CT.  security  zone.  36597 
New  York  Harbor.  NY;  Vessel  Traffic  Service 

New  York  (VTSNY)  boundary  expansion, 

46081 
Ohio  River.  PA;  safety  zone.  43264.  48967. 

58497 
Patapsco  River  Inner  Harbor.  MD;  safety  zone. 

66279 
Patapsco  River.  MD;  safety  zone.  32294 
Providence  River.  RI;  safety  zone.  14151,  65669 
Puget  Sound.  WA;  security/safety  zone.  60556. 

60557 
Route  450  Severn  River  Bridge.  MD;  safety 

zone.  47989 
Safety  and  security  zones,  etc.;  list  of  temporary 

rules.  8543.  29104.  46078.  59948 

San  Francisco  Bay.  CA,  safeiy"zOTit.  31474 
Santa  Cruz  Island.  CA.  secunty  zone.  17526. 

47987.59171 
Sister's  Creek.  FL;  safely  zone.  47069 
Tankers;  automatic  pilot  use.  unattended 

machinery  sfiaces.  and  second  officer  on 

bridge;  requirements.  27628 
Tankers;  autopilots  expanded  use  in  integrated 

navigation  systems,  suspension.  36141 
Upper  Mississippi  River;  safety  zone.  2988. 

9543.  15775.  30988.  32293.  32294,  38302, 

39151,  39663,  40740,  44615,  46083, 

51243.69234 
Westhampton  Beach.  NY;  safety  zone.  40742 
Woodlawn  Beach.  NY;  safety  zone.  40362 
Praaice  and  procedure 
Enforcement;  civil  pd  criminal  penalty 

proceedings,  65665 
Prince  William  Sound  pilotage,  13360 
Recreational  vessels;  fees.  8884 
Regattas  and  manne  parades: 

3rd  Annual  International  Submanne  Races. 

25558 
53d  Annual  National  Sweepstakes  Regatta, 

36355 
Annual  Safety-at-Sea  Seminar.  9118 
Augusta  Port  Authority  Invitational  Rowing 

Regatta.  13214 
Augusta  Southern  Nationals  Drag  Boat  Races, 

38299 
Bamegat  Bay  Classic,  38053 
Beaufort  Water  Festival,  38298 
Big  Sioux  Rubber  Duck  Race,  38299 
Blackbeard  Pirate  Jamboree,  38054 
Blessing  of  the  Fleet,  16121 
Blue  Angels  Airehow,  19351,  57740 
Budweiser  Sailfish  Regatta.  28353 
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Bui^K  ^  iitrrspons  Weekend.  28923 
Che^apeiJce  Bay  Offshore  Challenge,  17525 
Cock  IsUr.J  Ricf    '^  ^- 
Connecticj!  Ri^er  Rjr  Rice   29968 
Crawford  Bav  Cre*  Classic,  9118 
Downtown  Georgetown  Revitalizanon 
Association  s  Hartxjrwalk  Boat  Races, 
28922 
Fireworks  on  the  Mississippi.  33334 
First  Chattanooga  Head  Race,  52440 
Great  Chesapeake  Bay  Swim  Event,  7492 
Greater  Jacksonville  Kingfish  Tournament. 

38055 
Gieat  Kennebec  River  Whatever  Race,  33024 
Great  Lakes  annual  mannc  events.  40737 
Hampton  Bay  Days  Fesdval.  38053- 
Harvard-Yale  Regatta,  29968 
Head  of  the  Connecticut  Regana,  50260 
Hendersonville  Noon  Settoma  Drag  Boat  Races. 

30986 
Holidays  in  the  City  Boat  Parade  and  Fireworks 

Display.  62035 
international  Bay  City  River  Roar,  25559 
Key  West  Super  Boat  Race.  57741 
Lacrosse  Thundcrfest.  39144 
Lake  Wonh  Sunfest  '93.  18008 
Manne  events  within  Second  Coast  Guard 

Distnct.  annual.  26428 
Miami  Beach  Super  Boat  Race,  18009 
Miami  Offshore  Grand  Prix.  28922 
Miller  Genuine  Draft  Offshore  Challenge. 

29971 
Montauk  Grand  Prix.  29970 
Sewburyport  Grand  Prix,  33335 
.Sew  Jersey  Offshore  Powerboat  Race,  38301 
New  Year's  Eve  Celebration  Fireworks,  VA, 

66279 
Night  in  Venice  Boat  Parade,  38053 
Norfolk  Harborfest,  30985 
Oakmont  Yacht  Qub  Regatta.  38300 
Pinsburgh  Light-Up  Night,  59170 
Pon>  Penning  Swim,  16357 
Portland  Grand  Pnx.  40358 
River  Race  Augusta,  32292 
San  Francisco  Bay  Navy  Fleetweek  Parade  of 
Ships  and  Blue  Angels  Demonstration, 
50261.51242 
Sharptown  Outboard  Regatta.  29969 
Virginia  Beach  Offshore  Grand  Prix.  41428 
Welcome  America  Fireworks  Display.  34222 
Wheeling  Symphony  Regatta.  33336 
Worid's  Playground  Grand  Pnx.  30984 
Stability  design  and  operational  regulations  for 
inspected  vessels;  dotnesnc  passenger  vessel 
damage  stabihty  standards.  36601.  45264 
Correction,  47784 
Subdivision  and  stability: 

Dry  cargo  vessels,  17316 
Tank  vessels 
Vessels  that  carry  oil  cargoes;  longitudinal 
strength,  plate  thickness,  and  periodic 
gauging;  minimum  standards,  52598 
Uninspected  vessels 
Emergency  position  indicating  radio  beacons, 
13364,27658 
Vessel  documentation  and  measurement 
Vessel  documenution,  instruments  recording 
practices,  and  fees,  60256 
Correction,  65130,  65243 
Water  ballast  exemption;  policy  statement, 
57747 
Correction,  60731 
Vessel  traffic  management 
Pnncc  William  Sound  automated  dependent 
surveillance  system,  equipment  carriage 
requirement,  26066 
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Vocational  rehabilitation  and  education 
Veterans  education- 
Reservists  education  and  Montgomery  Gl 

Bill-Selected  Reserve,  51780 
Veterans'  Educational  Assistance 

Amendments;  implementation,  51781 
Veterans  Nurse  Pay  Act  of  1990  and 

Montgomery  Gl  Bill-Selected  Reserve; 
education  program  changes,  50845 

PROPOSED  RULES 

Anchorage  regulations; 
Florida,  38100,  38101 
Louisiana,  59425 
Maryland,  57769 
Wisconsin,  65140 
Dangerous  cargoes: 

Bulk  hazardous  materials,  29890 
C>rawbridge  operations: 
California,  7497,  7498,  53896 
Distnct  of  Columbia,  6766 
Florida,  6767,  26280,  59426,  68093 
Illinois,  67745 

Louisiana,  12568,  66321,  66322,  66323 
Michigan.  38102 
Minnesou  et  al.,  52466 
New  York.  27504 
Operation  requirements;  temporary  deviations 

47 

Oiegon,  18358,  62302 
Unnecessary  openings.  36629 
Virginia,  44155.  62303 
Washington,  58518,62302 
Lifesavmg  equipment 

Inflatable  personal  flotation  devices.  59428 
Marine  pollution  financial  responsibility  and 
compensation: 
Water  pollution  financial  responsibility; 
preliminary  regulatory  impact  analysis 
(vessels);  availability,  38993 
Merchant  marine  officers  and  seamen: 
Five-year  term  of  validity  for  certificates  of 

registry  and  merchant  mariner's  documents. 
48572.  51408 
Foreign  trade  vessels;  Federal  pilotage 

requirement,  36914,  40468 
Merchant  vessels,  U.S.;  proof  of  commitment 
of  employment,  64278 
Overfill  devices  for  tank  vessels  that  cany  oil 

as  their  pnmary  cargo;  meeting,  54315 
Passenger  vessels  (domestic)  damage  stability 

standards;  regulations  applicability,  36374 
Pollution: 
Existing  tank  vessels  without  double  hulls; 
structural  and  operational  measures  to 
reduce  oil  spills,  54870 
Conection,  61143,  65298 
Meeting,  65683 
Gulf  of  Mexico;  hghtering  zones,  63544,  65683, 

69313 
Hazardous  materials;  transfer  hoses  markir.g, 

8918 
Noxious  liquid  substances  list.  29940 
Offshore  cargo  lightering  operations,  452 
Overfill  devices;  minimum  standards 

establishment.  4040 
Refuse  discharges  from  ships;  reporting  and 
recordkeeping  requirements,  29482 
Ports  and  waterways  safety 

Annapolis,  MD;  safety  zone,  7500 
Boston  Inner  Harbor.  MA;  safety  zone,  28942 
Bristol  Harbor.  RI;  safety  zone.  29562 
California  coast  port  access  routes:  vessel  traffic 
regulations  for  offshore  national  manne 
sanctuaries;  study,  44634,  65686 
Cape  Fear  River,  NC;  safety  zone,  50303 
Fairfield,  CT;  safety  zone,  18189 


Hillsborough  Bay   FL.  regulated  navigation 

area.  59974 
Inland  waterways  navigation  regulations — 
Ambrose  Channel.  NY.  deletion,  46144 
Blue  Water  Bndge  area.  St.  Clair  River; 

vessel  class  resmctions,  42913 
Lake  Huron  to  Lake  Ene.  speed  limits; 
establishment,  -il  ¥• 
Lower  Hudson  River,  NJ  and  NY;  safety  zone, 

2^96'^.  ;"970 
Mount  Misery  Fireworks  Display,  32317 
Narragansett  Bay.  Rl.  safety  zone,  15821,  15822 
New  \  ork  Harbor.  NJ  and  NY;  safety  zone. 

New  York  Harbor.  NY,  safety  zone,  17567 
New  York  Harbor,  NY;  Vessel  Traffic  Service 
New  York  (VTSNY)  boundary  expansion, 
30098 
North  Hempstead  Memonal  Day  Fireworks, 

NY;  safety  lone.  19791 
Prince  William  Sound.  AK.  ct  al.;  escort  vessels 
for  oil  tankers.  16391 
Heanngs.  25959.  29157 
Providence  River.  Rl.  regulated  navigation  area, 

65684 
San  Pedro  Bay,  CA;  regulated  navigation  area. 

62300 
Stratford,  CT;  safety  zone,  19074 
Tampa  Bay,  FL,  regulated  navigation  area. 

59975 
Three  Mile  Harbor,  NY;  safety  zone,  29561 
United  States  navigable  waters,  escort 

requirements  for  vessels.  25766 
Upper  Hudson  River.  NY.  safety  zone.  27506 
Westport.  CT.  safety  zone.  21132 
Regattas  and  manne  parades 
Blue  Angels  Airshow.  41449 
Gateway  Powertx)at  Regatta.  25957 
New  Jersey  Offshore  Powerboat  Race,  25588 
Quake  on  the  Lake,  31488 
Virginia  Beach  Offshore  Grand  Prix,  47099 
Tank  vessels: 

Vessels  that  csury  oil  cargoes;  longitudinal 
strength,  plate  thickness,  and  periodic 
gauging,  minimum  standards.  15740 
Uninspected  vessels: 
Commercial  fishing  industry  regulations- 
Correction.  630 

Immersion  suits  for  vessels  operating  in 
coastal  waters  that  are  only  seasonally 
cold.  29502 
Vessel  documentation  and  measurement 
Controlling  interest,  withdrawn.  12352 
Vessel  rebuild  standards,  meeting,  51298 
Vessel  identification  system,  51920 

Correction,  53624 
Waterfront  facilities: 

Break-bulk  containerized,  and  dry  bulk 
hazardou>  matenals,  handling,  4127 
Liquefied  hazardous  gas  handling,  51906 

NOTICES 

Aquatic  resources  trust  fund,  boat  safety  account; 

financial  assistance  availability,  5795 
Badges 

[>;'.ine   IL.  Elgin.  Joliel  &  Eastern  Railroad 

bndge.  hearing,  11434 
Hilton  Head  Island,  NC;  construction;  heanng, 
8443 
Commercial  vessels;  regulatory  compliance 
options  fmantime  regulatory  reform); 
meeting.  44202 
Committees,  estabiishment.  renewal,  termination, 
etc  : 
Alternative  voluntary  advisory  group 

certification  in  lieu  of  Regional  Citizens' 
Advisory  Council,  36504 
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ChemicaJ  Transportation  Advisory  Committee, 

32411.  59509 
Coastal  zone  area  comminees,  381S6 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee.  26377 
Cook  Inlet  Regional  Citizens'  Advisory 

Council.  34295 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee,  15891,  33137 
Merchant  Marine  Personnel  Advisory 

Committee,  49080 
National  Boating  Safety  Advisory  Council. 

38158,  39092 
National  Offshore  Safety  Advisory  Committee, 

7291 
New  England  Commerical  Fishing  Enforcement 

Advisory  Group,  50385 
Pnnce  William  Sound  Regional  Citizens' 

Advisory  Council.  4193.  34296 
Towing  Safety  Advisory  Committee.  12058, 

64791 
Distress  and  safety  communications: 
Medium  frequency  (MF)  Morse  radiotelegraphy 

services;  discontinuance.  4194 
Environmental  statements,  availability,  etc.: 
Arthur  Kill,  NJ  and  NY,  62179 
Haiku  Valley,  Oahu.  HI;  housing  project,  69441 
Long  Beach.  CA.  28087 
Niagara  Falls.  NY.  16442 
International  Regulations  for  Preventing  Collisions 
at  Sea  (72  COLREGS) 
Certificates  of  alternative  compliance;  listing, 

50386 
.Marine  navigation  safety;  local  notice  to  mariners 

study.  36507 
Meetings: 
Chemical  Transportation  Advisory  Committee. 

371.  15396.  33851.  39846,  62180 
Coast  Guard  Academy  Advisory  Committee. 

6836 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee.  26377.  65756 
Houston/Galveston  Navigation  Safety  Advisory 

Committee,  15891.  15892,  44203,  44204, 

68457 
Johns  Island,  Charleston  County.  SC;  Atlantic 

Intracoastal  Water^vay  (AlWW);  hearing. 

38159 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee.  15892,  26582,  37046, 

68458 
Merchant  Manne  Personnel  Advisory 

Committee.  11286.  51398 
National  Boating  Safety  Advisory  Council. 

26582.  26583.  45369,  52524,  52525 
National  Offshore  Safety  Advisory  Committee, 

15892.  59293 
National  preparedness  for  response  exercise 

program;  exercise  evaluation  workshop, 

65421 
Navigation  Safety  Advisory  Council,  11286, 

15396,  53987 
New  York  Harbor  Traffic  Management 

Advisory  Committee,  9589,  12978,  16569, 

33851,  50386.  68189 
Oil  pollution  response  training;  workshop. 

38450 
Oil  spill  removal  organization  classification; 

workshop.  64791 
Response  exercise;  workshops,  12624,  33851, 

39272 
Second  Coast  Guard  District  Industry  Day 

Program,  4194 
Towing  Safety  Advisory  Committee,  33137, 

57892 
National  preparedness  for  response  exercise 
program,  guidelines  availability,  53990 


Navy  Western  Pacific  composite  fleet/general 
Morse  telegraph^  NAVAREX  XII  and 
meteorological  information  broadcast; 
discontinuance,  33851 
Northwest  Pacific  Loran-C;  transfer/closure,  7293 
Organization,  functions,  and  authority  delegations: 

Communication  Station  Guam;  closure,  44204 
Pollution: 
American  underpressure  oil  spill  prevention 

system  testing.  36508 
MARPOL  73/78  Annex  I;  pollution  prevention 
requirements,  amendment  of  oil  discharge 
cniena.  60080 
Oil  record  book  required  for  vessels; 
amendments.  59293 
Regattas  and  marine  parades: 

Manne  events  within  Second  Coast  Guard 
Distnct,  annual.  26432 
Regulatory  development  review  process;  meeting. 

44731.47013 
Tank  level  or  pressure  nranitoring  devices; 

technical  feasibility  study,  7292 
Tank  vessels  carrying  oil  in  bulk;  double  hull 
standards.  US  position  on  international 
standards  for  tank  vessel  design.  39087 
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See  Census  Bureau;  Economic  Analysis  Bureau; 
Economic  Development  Administration; 
Economics  and  Statistics  Administration; 
Export  Administration  Bureau;  Foreign-Trade 
Zones  Board.  International  Trade 
Administration.  Minority  Business 
Development  Agency.  National  Institute  of 
Standards  and  Technology.  National  Oceanic 
and  Atmospheric  Administration;  National 
Technical  Information  Service.  National 
Telecommunications  and  Information 
Administration.  Patent  and  Trademark  Office; 
Technology  Administration;  Travel  and 
Tourism  Administration 

RULES 

Federal  claims  collection;  Federal  tax  refund 
offset.  39652.  59946 

PROPOSED  RULES 

Regulatory  agenda,  24100.  56132 

NOTICES 

Advisory  committees;  reports  on  closed  meetings. 

availability,  21703 
Agency  information  collection  activities  under 
OMB  review.  3007.  3250.  4410,  5707,  5708, 
5956,  6473,  7767.  8735,  8929,  1 1832,  12930, 
13251,  13252,  13583,  15840,  16521,  1681 1, 
17379,  18078,  18367.  21142,  21440,  21560, 
25603,  26098.  26286.  26287,  27520,  27707. 
28548,  28951,  29808,  30013,  31009,  32644, 
33070,  33071,  33433,  34409,  34988,  36389. 
38360.  38742.  39196.  41082.  42287.  43322, 
43323,  45095,  45481,  46160,  48820,  49017, 
51609.  52261,  52743,  53187,  57808,  58682. 
59985,  59986,  60423,  62094,  63333.  63571. 
64293.64719.65576.68851 
Cominittees;  establishment,  renewal,  termination, 
etc.: 
Future  of  Worker-Management  Relations 
Commission.  27311 
Organization,  functions,  and  authority  delegations: 

Summary;  1992  CY,  11833 
Privacy  Act: 

System  of  records,  37460 
Senior  Executive  Service: 

Performance  Review  Boards,  membership, 
52261,60841,62094 


Commercial  Space  Transportation 
Office 

RULES 

Licensing: 
User  fees;  removal.  3826 

Commission  of  Fine  Arts 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc.: 
National  Capital  arts  and  cultural  affairs 
program.  9149.  65346 
Meetings.  6388^25972.  44173,  52261.  54551. 
64557         \ 

Commission  on  Agricultural  Workers 

NOTICES 

Repon  to  Congress.  7215 

Commission  on  Immigration  Reform 

NOTICES 

Meetings.  8972.  18081.  47260.  64395.  64969 

Commission  on  National  and 
Community  Service 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  29810.  37916 
Grants  and  cooperative  agreements,  availability, 
etc 
Defense  conversion  assistance  program.  36945 
Summer  of  Service  program.  1 2990 
Summer  of  Service  youth  corps  program,  12995 
Meeiinev   Sunshine  Act,  21331,  33487 

ComriuUt-t  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  52261 

Procurement  list,  additions  and  deletions.  89.  90. 
3262,  4656.  4657.  5959.  6476.  6477.  7215. 
8260.9150.9151,  11589,  11590.  12579, 
13586,  15136,  15137,  16401.  16402,  17385, 
17386,  18377.  18378.  18379.  19805.  21706. 
21707.  26124.  27271.  27272.  28562.  28563. 
28564.  29568,  29569,  29570,  31016.  31017, 
31694.  31695.  32654,  32655.  .32656,  33621. 
33622,  34424,  34425.  34426,  35915,  35916, 
36944,  38362.  38363.  39526.  39527.  39797. 
40797-40800,  42055,  43096,  43097,  44328, 
44329,  45316,  45317,  46946,  46947,  47716. 
48635.  48636,  48637,  49980,  49981,  51317, 
51319,  52478,  53501,  53502,  53503,  54.558. 
54559.  58155,  59015,  60180,  60181,  61072. 
61073,  62645,  62646,  62647,  63929,  64931, 
64932,  65970.  68397,  68398 

Committee  for  the  Implementation  of 
Textile  Agreements 

PROPOSED  RULES 

Appeal  Procedures  for  Violations  of  Special 
Access  and  Special  Regime  Program 
Requirements.  41215 

NOTICES 

Bilateral  agreement  negotiations  (1993).  89 

Cotton,  wool,  and  man-made  textiles- 
Argentina,  28858 
Bahrain,  11219,64395,64376 
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CITA 

Bar.gladcsh.  86.  5958.  6117.  6624.  16524. 
42949,  45098.  54554,  60607.  68634 
Brazil.  6248.  13744.  14381.  31189.  34568 
Buigana.  11220.  15485,  54555.  64557 
China,  13743.  26962.  33255.  33256.  34568, 
34990,  39795.  42300.  42949.  46162. 
49474.  51619.  55044.  58154.  58539. 
58844,  61677 
Colombia.  59452.  65579 
CostaRica.  31189,  34991,  52276 
Czech  Republic.  33256 

Dominican  Republic.  3539.  5716.  8036.  41244. 
54555.  58154.  59240.  61071.  67396.  67397 
Egvpi.  7126.43615.  55045 
El  Salvador.  6249.  61071 
Former  Czech  and  Slovak  Federal  Republic. 

:<936 
F  TT-ier  Yugoslav  Repubbc  of  Macedonia, 

31509 
Guam.  58540 
Guatemala.  42950.  45099.  54556.  61678.  61679 

65158 
Hong  Kong.  537 
Hungary.  42950 
India,  7548,  34569.  45100.  45882.  51063. 

60607.  66353 
Indonesia,  5360.  6952.  13585.  16525.  17208. 
18205.  27271.  29392.  31190.  33799. 
58540.  65579 
Jamaica,  7549.  53188.  61071.  62328.  63337 
Korea,  28395,  53500.  65347.  65967.  67398 
Laos.  8037,  17384.49037.57811 
Lebanon.  4656 
Lesotho,  61679 
Macau.  34569.  42951.  67398 
Malaysia.  34991,  54556.  58541,  65159,  65580 
Mauritius,  57812 
Mexico.  88.  31510.  34992.  41244.  47888. 

57813.  68877 
Myanmar.  13744.41737,41738 
Nepal.  58542 

Oman.  12029.  30027.  48039.  59994.  65160 
Pakistan.  21446.  33085.  33257.  33258.  47889. 

47890.  48039.  52277.  54332.  54557,  65581 
Panama,  14560 

Philippines,  28562.  39796.  40626.  51063.  60608 
Poland.  31191.  60608.  61680 
Qftai.  33933.  39797.  48040 
Romania.  15329,  65968 
Singapore',  59241,  65582 
Slovak  Republic.  33259 
Sri  Lanka,  12941.  17863.  18376.  21286.  34570. 

55046.  65161 
Taiwan.  34571.  36943,  51620.  58542.  65347. 

65583 
Thailand,  14382.  15328.  28396.  35434.  36655. 

53501.  59241.64397.67399 
United  Arab  Emirates.  344,  1306O,  26120, 

28858,  44506,  47126,  49474,  578]3,  65160 
Uruguay,  34427 
Vanous  countries.  34572 
Export  visa  requirements;  certification,  waivers, 
etc.: 
Bahrain.  9149 

China.  16653.  29393.  4947S.  62645 
Dominican  Republic.  61072.  683% 
Egypt.  5361 
Guatemala.  45100 
Hong  Kong.  87.  6677 
India.  41245 
Indonesia,  5717 
Korea.  67399 
Usotho,  26121.43616 
Mexico,  69350 
Oman.  49036 
Sn  Lanka,  32107 
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Illegal  trani.shipn«nis.  new  L  S  pohc\ .  34993 
Special  access  and  special  regime  program-, 
participation  denial: 
Bond  requirement  for  participants,  41245. 
48851.  58329 
Implementation  delay.  54332 
Fashion  Enterprises.  Inc..  52277 
I.  Appel  Corp  .  26121 
ToUgate  Garment  Co..  58686 
Special  regime  program;  textile  products  from 
Mexico;  ITA-370P  form  requirement 
lerminauon.  68878 
Textile  and  apparel  categories: 
Correlation  with  U.S.  Harmomzed  Tariff 
■      Schedule.  7126,  9150,  41248,  62645. 
64557 
Export  visa  and  quota  requirements  tor  .enjjn 
textile  products  re-imported  from  vanous 
countries  following  repairs  and  alterations. 
68122 
Part-categories  for  cotton  textile  producu 
produced  or  manufactured  in  vanous 
countries.  62329 
Textile  consultation;  review  of  trade: 
Argentina,  13057 
China.  14561.  60609 
Colombia,  13058 
Costa  Rica.  13059 
El  Salvador.  42951 
Guatemala,  32521 
Indonesia,  5362 
Korea,  54557 

Pakistan.  15486.  18081,  19656.  33258 
Sri  Lanka.  8586 
United  Arab  Emirates.  5363.  42952.  7125 

Commodity  Credit  Corporation 

RLLh-S 

Conservation  reserve  program,  amended.  4063 

Disaster  payment  and  tree  assistance  programs; 

amendments.  51757 
Export  programs: 
Emerging  democracies  facihties  guarantees. 
11786.  15901 
Correction.  13684.  21218 
Loan  and  purchase  programs: 

Agncultural  market  promotion  program.  60549 
Disaster  payment  program  (1990-1992).  9107. 

19767 
Emergency  livestock  assistance.  62510 
Extra  long  staple  cotton;  acreage  reduction 
percentage.  12332 
Correction.  18304 
Feed  grain  acreage  reduction,  paid  land 

diversion  program,  feed  grain  and  oilseed 
price  support  rates  (1993  crops).  iW^ 
Feed  grains,  rice,  upland  and  extra  long  staple 
cotton,  wheat,  and  related  programs  (1991- 
1995  crops).  12329 
Acreage  conservation  re-er.e  requirementv 
57721 
Grains  and  similarly  handled  commodities. 
14495 
Crop  wheat  as  collateral,  corecf.on.  28446 
Farmer-Owned  Reserve  Program  eligibility 
requirennents;  correction.  45039.  68016 
Feed  grains  farmer-owned  reserve  program, 

38509 
Oilseed  prevaihng  world  pnce  calculations. 
loan  ongination  fees,  and  loan  matunt> 
date;  and  farm  storage  facilities;  CFR 
Part  removed.  57722 
Pnce  support  loan  program;  farmer-owned 
reserve  program  eligibility  requirements, 
62509 


Milk  marketed  by  producers  for  commercial 

U'.e.  pnce  reduction.  61000 
Pnce  support  levels — 
Cotton,  15261 
Grains  and  similarlv  handled  commodities, 

58739 
Peanuts,  33884.  41625.  62509 
Rice.  15416 

Tobacco,  1 1960,  36857.  36861 
Sugar  and  crystalline  fructose;  marketing 

allotments  (1992-1996  FYs).  36120.  41996 
Tobacco;  importer  assessments.  68017 
Tree  a.ssistance  program.  9107 
Upland  and  extra  long  staple  cotton;  bale 

packaging  materials  specifications  (1993), 
51986.  65102 
Upland  cotton  program — 

Adjusted  world  price,  coarse  count 
adjustment.  41994.  57724 
User  marketing  certificate  program,  42841. 

57724 
Wheat  and  feed  grain  (1993-1995  crops).  38663 
Upland  cotton  user  marketing  certificate 

provisions.  15755 
PROPOSED  RULES 
Conservation  and  environmental  programs: 
Non-emergency  haying  and  grazing  on 

conservation  reserve  program  grasslands, 
66308 
Loan  and  purcha.se  programs: 

Extra  long  staple  cotton;  acreage  reduction 

percentage.  52928 
Feed  grams,  nee.  upland  and  extra  long  suple 
conon.  wheat,  and  related  programs  (1994 
crops).  46886.  519.U 
Grains  and  similarly  handled  commodities 
Oilseed  prevailing  world  pnce  calculations. 
38311 
Peanuts;  pnce  support  and  poundage  quota 

programs;  1994  crop.  63106 
Pnce  support  levels — 
Feed  grain  acreage  reduction;  1994  program. 

41641 
Peanuts.  3514.  42882 
Shorn  wool,  wool  on  unshorn  lambs,  and 
mohair.  37876 
Rice  (1994).  acreage  reduction  percentage. 

52686 
Sugar  and  crystalline  fructose,  marketing 
allotments  (1992-1996  FYs).  16126 
Wheat  acreage  reduction;  1994  program.  17807 
Wheat  and  feed  pram  (1993-1995  crops).  12338 

NOTICES 

Chicago  Board  of  Trade;  options  pilot  program, 

21876 
Feed  grain  donations 

Blackfeet  Tnbe  of  Blackfeet  Indian  Reservation. 

Ml.  6202 
Colville  Indian  Reservation.  WA,  13444 
Fort  Berthold  Indian  Reservation.  NO.  11207 
Spokane  Indian  RcNervation.  WA,  13445 
Sugar  and  crystalline  fructose,  marketing 

allotments.  ,^8?.'^.'^ 
Upland  cotton  user  marketing  certificate  program, 
44320,  48353 

Commodity  Futures  Trading 
Commission 

RULES 

Broker  associations;  registration  requirements, 

31167 
Commodity  customer  protection;  risk  disclosure  by 

futures  commission  merchants  and 

introducing  brokers;  bankruptcy  disclosure, 

17495 
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Conection.  22020 
Commodity  Exchange  Act 
Financial  reporting  by  introducing  brokers; 
customer  funds  investments  valuation  by 
futures  commission  merchants,  10949, 
12988 
Insider  trading  prohibition,  54966 

Correction,  58651,  58729 
Self-regulatory  organization  governing  boards 
and  major  disciplinary  committees, 
composition,  37644,  42361 
Commodity  options;  prohibited  trading,  68518 
Commodity  option  transactions;  futures 
commission  merchants;  discretionary 
accounts,  requirements,  30701 
Commodity  pool  operators  and  commodity  trading 
advisors: 
Computation  of  rate-of-retum  for  commodity 
trading  advisors  and  presentation  of  rate- 
of-retum  in  past  performance  tables,  8226 
Exclusion  of  regulated  persons  from  commodity 
pool  operator  definition,  6371,  43791 
Conflict  of  interests,  52637,  52656 

Correction,  58593 
Contract  market  designation;  application  fee 

schedule.  19769 
Contract  market  emergency  actions,  26229 
Domestic  exchange-traded  commodity  options; 

recordkeeping  requirements,  28500 
Federal  speculative  position  limits,  17973 
Foreign  futures  and  options  transactions: 
Option  contracts  permitted  to  be  offered  or  sold 

in  United  States,  10953 

Sydney  Futures  Exchange,  19209 

Futures  Trading  Practices  Act  of  1992; 

contemporaneous  wntten  records  of  orders 
placed  with  contract  market  members  by 
other  members  present  on  floor,  31 162 
Hybrid  instruments: 

Securities  or  depository  instruments  containing 
features  similar  to  commodity  futures  or 
commodity  option  contracts,  5580 
Organization,  functions,  and  authority  delegations: 
Eastern  regional  office;  address  change; 
correction,  7040 
Practice  and  procedure: 
Roor  traders,  registration,  mandatory  ethics 
training  for  registrants  and  suspension  of 
registrants  and  suspension  of  registrants 
charged  with  felonies,  19575 
Correction,  21776 
No-action,  interpretative  and  exemption  letters 
and  other  wntten  communications;  public 
availability:  correction,  6677 
Registered  futures  associations  and  exchange 
rule  enforcement  and  tmancial  reviews;  fee 
schedule,  42643 
Recordkeeping;  computer  generated  reports  on 
optical  disk  substituted  for  hard  copy  reports. 
27458.  27465 
Reporting  requirements: 
Commodity  pools,  commodity  trading  advisors, 
and  partnerships;  futures  positions; 
•  financial  interest  definition  and  controlled 

accounts  information,  33327 
Speculative  position  limits  exemption  for  positions 
with  common  owner  but  independentlv 
controlled;  correction,  6854 
Swap  agreements;  exemption,  5587 
Trading  standards: 
Dual  trading  by  floor  brokers;  prohibition, 
40335 

PROPOSED  RULES 

Bankrupic) .  futures  commission  merchant  in 
cross-margining  program,  property 
distribution,  68580 


Commodity  Exchanef  Act: 

Account  identification  for  orders  submitted  on 
behalf  of  multiple  customer  accounts, 
26270 
Domestic  exchange-traded  commodity  options; 

recordkeeping  requu^ments,  14348 
Insider  trading  prohibition.  44470 
Self-regulatory  organization  governing  boards 
and  major  disoplinary  committees; 
composition.  13565 
Commodity  options;  prohibited  trading.  43087 
Commodity  pool  operators  and  commodity  trading 
advisors: 
Exclusion  of  otherwise  regulated  persons  from 
commodity  pool  operator  definition.  32314 
Complaints  against  registered  persons,  class  action 

suits,  17369 
Contract  market  emergency  actions,  7056 
Domestic  exchange-traded  commodity  option 
transactions: 
Futures  commission  merchants;  disciplinary 
actions  notification  requirement,  4948 
Federal  speculative  position  limits,  18057 
Practice  and  procedure: 
Roor  traders,  registration;  mandatory  ethics 
training  for  registrants  and  suspension  of 
registi-ants  charged  with  felonies,  6748 
Registered  futures  associations  and  exchange 
rule  enforcement  and  financial  reviews;  fee 
schedule,  28365 
Regulatory  agenda,  25258,  57260 
Reparation  proceedings,  revisions,  44623 
Reporting  requirements: 
Commodity  pools,  conmiodity  trading  advisors, 
and  partnerships;  futures  positions, 
financial  interest  definition  and  controlled 
accounts  information.  13716 
Trading  standards. 

Dual  trading  by  floor  brokers;  prohibition. 
13025.  13684 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Advisory  Committee.  27998 
Financial  Produas  Advisory  Committee,  25812 
Contract  market  proposals: 
Chicago  Board  of  Trade — 
Catastrophe  insurance,  91 
Flexible  options  proposal,  52278 
International  edible  oils,  60851 
Non-member  officials  of  member  firms  and 
non-member  parent  firms;  registiation, 
91,  11591 
Structural  panel  index  futures  and  futures 
option  contraas,  45882 
Chicago  Mercantile  Exchange,  Inc.,  et  al. — 

Cross-margining  programs,  4412 
Chicago  Mercantile  Exchange,  Inc. — 
Australian  dollar;  rolling  spot,  34993 
Canadian  dollar,  etc.;  rolling  spot  futures  and 

options.  16177 
Clearing  firms  retention  of  profits  from  trades 

in  excess  of  prescribed  limits.  8741 
French  franc  and  rolling  spot  French  franc. 

39527 
Live  cattle,  etc..  19236 
Rolhng  spot  pound  sterling,  6952 
Standard  &  Poor's  500  Stock  Price  Index, 
19090 
Chicago  Mercantile  Exchange — 
Livecanle,  51320,  54122 
Major  market  index,  39798 
One-year  US  Tceasury  biU,  68879 
Standard  and  Poor's  500  Stock  Price  Index, 
etc  ,  26534 
Coffee,  Sugar  &  Cocoa  Exchange,  Inc. — 
Cheddar  cheese  and  nonfat  dry  milk,  5960 


Commodity  Exchange,  Inc. — 

Copper.  27544 
Minneapolis  Grain  Exchange — 
Frozen  shnmp.  8261.  48637 
New  York  Cotton  Exchange — 

CononNo  2,  3015.  18206 
New  York  Futures  Exchange — 

Utility  index.  31191 
New  York  Mercantile  Exchange — 

Electronic  trading  system  access.  21560 
New  York  Harbor  No  2  heating  oil.  52279 
Non-member  officials  of  member  firms  and 
non-member  parent  firms,  registration, 
6388 
Energy  products,  exemption  for  certain  contracts. 

6250.  21286 
Ethics  training  programs,  approval  appUcations. 

47890 
Exchange-traded  futures  and  options  contracts, 
exemptions,  43414,  44402.  52948.  67777, 
67778 
Meetings: 
Agricultural  Advisory  Committee.  25813.  53188 
Financial  Products  Advisory  Committee.  11220. 

34784.  39008.  60852 
Regulatory  Coordination  Advisory  Committee. 
27273 
Meetings.  Sunshine  Act.  375.  4201.  5059.  6676. 
7178.  9242.  11097,  11448,  12452.  12984. 
^  13682.  15178.  15521.  17304.  17641.  19150. 
21331.  26812.  28092.  29452.  32171.  33145, 
M855.  36250.  39090.  41323.  43676.  47317. 
50085.  52138,  54645.  58727.  64439.  663% 
National  Futures  Association: 

Registration  processing  functions  performance 
with  respect  to  floor  traders  and  brokers, 
19657 
Privacy  Act: 

Systems  of  records.  19659 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  34784 

Cornnti' ity  Services  OfTice 

NCnCES 

Grants  and  cooperative  agreements,  availability, 
etc.. 
Job  opportunities  for  low-income  individuals 
program,  28310 
Stale  median  income  estimates  for  four-person 
families  fl994  FY).  18220 

Conip»iiiiM  luss  Policy  Council 

NO-nCES 

Meetings,  36398.  63337 


Comptr'iHs 


the  Currency 


RULES 

Community  development  corporation  and  project 

investments,  68464 
Corporate  activities;  rules,  policies,  and 
procedures: 
Directors  and  senior  executive  officers;  changes, 
27443 
Intangible  assets,  capital  treatment.  16481 
Interpretive  rulings: 

Messenger  services,  4070 
Investment  securities,  27443 
National  bank  insiders;  credit  extensions,  27453 
Real  estate  appraisals: 

Real  estate  lending  standards;  correction,  4460 
Real  estate  lending  and  appraisals: 
Other  real  estate  owned  (OREO);  national  bank 

treatment,  46529 
Requirement  exceptions  in  major  disaster  ^reas, 
42640 
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Rules,  policies  and  procedures  for  corporate 
activities: 
National  banks,  mergers  or  consolidations  with 
Federal  savings  associations,  establishment, 

PROPOSED  RLLES 

Capital  adequacy,  national  banks,  deferred  tax 

assets,  68065 
Community  development  corporation  and  project 

investments.  38474 
Community  Reinvestment  Act.  implementation; 

hearings.  44138 
Community  Reinvestment  Act  regulations,  67466 
Fair  housing  home  loan  data  system.  27484 
Federal  Deposit  Insurance  Act; 

Safety  and  soundness  standards.  60802 
.National  bank  securities,  offers  and  sales; 

disclosure  requirements,  extension.  4600 
Organization,  functions,  and  authority  delegations: 
.Mmonty.  women  and  individuals  with 
disabilities-owned  business  contracting 
outreach  program;  office,  procedures,  and 
public  information  description.  59686 
Real  estate  lending  and  appraisals: 
Other  real  estate  owned  (OREO);  national  bank 

treatment.  26695 
Threshold  level.  31878,  59688 
Regulatory  agenda.  24791,  56803 
Risk-based  capital: 
Collateralized  transactions,  43822 
Interest  rate  nsk,  48206 
Correction.  52808 

NOTICES 

Federal  banking  and  thrift  agencies;  capital  and 

accounting  standards  differences;  report  to 

Congress.  13675 
Financial  institutions,  U.S.;  foreign  treatment, 

48088 
Insured  depository  institutions;  branch  closings; 

policy  statenjent,  49083 

Congressional  Budget  OfTicc 

.SOTICL.> 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
HoUings): 
Sequestration  final  repon  for  1994  FY 

transmittal  to  Congress  and  0MB.  64454 
Sequestration  preview  report  for  1994  FY 

transmittal  to  Congress  and  0MB.  17576 
Sequestration  update  report  for  1994  FY 

•ransmittal  to  Congress  and  OMB,  43476 

Conservation  and  Renewable  Energy 
Offict 

RILES 

Schools,  hospitals,  and  buildings  owned  by  local 

government  units  and  public  care  instlfotions; 

grant  programs.  9424 
Weatherization  assistance  program'  for  low-income 

persons.  12514 

NOTICES 

Consumer  products;  energy  conservation  program; 
Residential  energy  resources;  average  unit  costs, 
345 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Export  Council  for  Renewable  Energy.  13260 
National  industrial  competitiveness  through 
efficiency,  energy,  environment,  and 
economics  State  program.  15492 
Innovative  utility  communications  technology; 
congressional  repon  on  proposal  to 
demonstrate.  4987 
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Meetings: 

State  Energy  Advisory  Board.  16191 

Con^um*  r    Vffairv  OfTice 

NOTICES 

National  Information  Infrastructure;  privacy 
preservation,  heanngs.  69372 

ConMinuT  I'r'Kiuit  Safei\ 
Commission 

RULES 

Conflict  of  interests.  12335 
Consumer  Product  Safety  Act: 

Cigarette  lighter  safety  standard.  37557 

Correction.  67671 
Cigarette  lighters,  child  resistant.  37554 
Consumer  product  involved  in  death  or  gnevous 
bodily  injury,  reporting  requirements; 
inteipretative  rule,  16119 
Rammable  Fabncs  Act: 
Children's  sleepwear  (Sizes  0-6X  and  7-14) 
flammability  standards;  stay  enforcement. 
4078 
Hazardous  substances 
Electrically  operated  toys  or  other  electrically 
operated  articles  intended  for  use  by 
children,  video  game  exemption.  40330 
Organization,  functions,  and  authonty  delegations: 
Headquarters  and  Western  Regional  Center 
relocation,  address  changes.  641 19 
Poison  prevention  packaging 
Products  containing  loperamide;  child-resistant 
packaging  requirements.  38961 

PROPOSED  RULES 

Cigarette  lighters,  child-resistant.  8565 
Rammable  Fabrics  Act: 
Children's  sleepwear  (sizes  0-6X  and  7-14); 
flammability  standards  for  tight  fitting  and 
infant  garments.  4111 
Hazardous  substances: 
Choking  hazards — 

Balloons;  withdrawn.  8023 
Marbles;  withdrawn,  8020 
Small  balls;  withdrawn,  8016 
Toys  and  other  articles  for  children  over  3 
years;  small  parts  presenting  choking, 
aspiration,  or  ingestion  hazards; 
withdrawn,  8013 
Clacker  balls,  definition  and  maximum  ball- 
weight,  cord  length  and  minimum  safety 
factor  specifications.  34385 
Lead  in  paint;  regulatory  investigation  termination, 

63311 
Regulatory  agenda,  25268,  57268 
Regulatory  Rexibility  Act;  review  of  existing 
rules: 
Omnidirectional  citizens  band  base  station 
antennas.  15815  ' 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  6624.  7881.  13745,  31945 
Backyard  play  set  standards;  petition  requesting 

issuance,  54560 
Commission's  long  range  plan;  public  hearing. 

13746 
Rammability  standard  for  upholstered  furniture; 

petition,  42301 
Meetings: 

Cigarette  Fire  Safety  Technical  Advisory  Group. 
3263.  18082.  30776,  34038,  37470 
Meetings;  Sunshine  Act,  3990.  8653,  12631. 

13825,  17304.  17641,  19150.  21626,  26183. 

27619.  29025.  29855.  32002,  33143,  34125, 

34841.  37990.  38601,  43676.  48711.  49351. 

52138,  33623.  55113,  58591,  60901 


Senior  Ereculive  Service: 

Performance  Re^ie'A  BoaiJ.  membership,  29199 
Senlement  agreements, 

Bermaji  Mattress  Co..  Inc..  et  al .  59242.  62415 

Canbe  Marketing  &  Sales  Co.  Inc.,  17864 

Chattem.  Inc  .  58845 

Dial  Manufacturing.  Inc..  59707 

Ekielon.  Inc  .  17866 

Franco- Amencan  Novelty  Co  ,  Inc..  13747 

New^o.  Int  .  26125 

Polly  Uaz  International  Corp..  25972 

Regency  Merchandise.  Inc..  52280 

Unique  Industries.  Inc..  29200 

Winston  Toy  Corp..  59708 

York  International  Corp..  59016 

Yuchius  Morality.  Inc  ,  52282.  52283 

Cooperative  State  Research  Service 

RlLl->. 

Biotechnology  nsk  a.ssessment  research  grants 
program,  administrative  provisions.  65646 

Rangeland  research  grants  program; 
admini'^tration.  21852 

PROPOSED  Rl  LES 

Administrative  manual  for  Federal  excess  personal 
property  loaned  to  State  cooperative  research 
activities.  53153 

Biotechnology  risk  assessment  research  grants 
program;  administrative  procedures.  11910 

NOTICES 

Grants  and  cooperative  agreements;  availability,  i 
etc.: 
Beef  carcass  tnmming  versus  washing  study, 

33925 
Biotechnology  nsk  assessment  research 

program.  19528 
National  competitive  research  initiative 

program,  47184.  52570 
Rangeland  research  program.  13332.  68488 
Small  business  innovation  research  program. 

34239 
Special  research  programs — 
Aquaculture  research,  7182 
Wood  utilization  research,  11144 
Meetings: 
Agricultural  Research  and  Extension  Users 
National  Advisory  Board.  5705.  26529 
Agricultural  Science  and  Technology  Review 

Board,  13737.  33794.  59445 
Committee  of  Nine.  14376.  42527.  61859 
Food  and  Agncultural  Sciences  Joint  Council, 

43094 
National  Sustainable  Agriculture  Advisory 
Council.  31188 

Copyright  Ofrice.  Library  of  Congress 

RULES 

Cable  compulsory  license: 
Cable  system  definition.  45263 
Multichannel  Multipoint  Distribution  Services 
(MMDS)  status.  40363 
Claims  registration: 

Dailv  newspapers;  group  registration;  correction, 
'l7778 
Digital  audio  recording  devices  and  media; 

statements  of  account.  9544 
Organization,  functions,  and  authonty  delegations: 
Copyright  Royalty  Tribunal;  transfer  and 
adoption  of  regulations.  67690 
Practice  and  procedure  rules: 
Computer  shareware  and  donation  of  public 
domain  software,  registry  of  documents, 
2910*^ 
PROPOSED  RLLES 
I   Cable  and  satellite  carrier  royalty  refunds,  34544 
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Digital  audio  recording  Je>i^e-.  ariJ  nieUia 
statements  of  account;  auditing  and 
confidential  access,  27251 

NOTICES 

Cable  compulsory  license;  major  television  market 

list.  34594 
Computer  program  rental  by  libraries;  report 

37757 
Copyright  protection  duration;  public  hearing, 

40838,  54378 
Document  cover  sheet  availability.  3297 
Meetings: 

Audio  Home  Recording  Act;  implementation; 
statements  of  account,  29001,  31067 
Privacy  Act; 
Systems  of  records.  43377 

lOpvripht  R<)\alt>  Trihuna! 

RULES 

Digital  Audio  Recording  Technology  Act; 
implementation,  6441.  13413.  53822 
Correction,  8655,  5%58 
Noncommercial  broadcasting;  copyrighted  worics 
use;  royalty  fees,  7051,  8820 
Cost  of  living  adjustment,  63294 
Organization,  funaions,  and  authority  delegations, 

5616 
Phonorecords;  mechanical  royalty  adjustment, 
58282 
Correction,  60787 

NOTICES 

Audio  home  recording  royalty  fees: 
Distribution  proceedings.  29810,  52478,  60610, 
62330 
Cable  royalty  fees: 
Distribution  proceedings.  17387,  29571,  36656, 
49038 
Digital  Audio  Recording  Technology  Act; 
implementation 
Reconsideration  petition,  61681 
Meetings,  Sunshine  Act,  34497,  36514,  51902 
Satellite  carrier  royalty  fees: 
Distribution  proceedings.  7845,  17576 

Corporation  for  National  and 
Community  Service 

RULES 

State  Commissions  on  National  and  Community 

Service,  requirements  and  funding.  60978 

Council  on  Environmental  Qualitv 

NOTICES 

Endangered  Species  Act  exemption;  annual  report 

availability.  68635 
National  Environmental  Policy  Act;  pollution 

prevenaon,  6478 

Customs  Service 

RULES 

Admimstralive  rulings: 

Desktop  IV  computer  monitors;  country  of 

ongin  markings;  final  determination,  21538 
Air  commerce: 

Private  aircraft  designated  landing  locations,  list 
additions — 
Douglas  Municipal  Airport.  AZ.  44443 
Articles  conditionally  free,  subject  to  reduced  rate, 
etc 
Aircraft  reciprocal  privileges — 

Singapore,  18146 
Strategic  and  Critical  Materials  Stock  Piling 
Act;  certifications,  34527. 


Works  of  ar.  irnpvjrj^i:  tree  of  duty;  declarations 
requirements,  68741 
Centralized  examination  stations.  5596 

Correction,  6574 
Customs  bonds 

Duty-free  stores  designation  as  warehouses; 
effective  date  delay  rescinded,  29349 
Customs  inspectional  services;  pay  reform.  68520 
Designated  pubhc  international  organizations;  list 

changes,  35862,  38167 
Financial  and  accounting  procedures: 

Importer  record  number  freeze  program,  34366 
User  fees.  54271 
Correction,  59298 
Fingerprints  submission;  fees.  15770 
Foreign  trade  statistics,  vessels  in  foreign  and 
domestic  trades,  and  air  commerce 
regulations: 
Shipper's  expon  declarations  and  outward  cargo 
manifests  for  shipments  to  Puerto  Rico, 
procedures  for  submittal,  41422 
Merchandise  entry: 

Liquidated  damages  assessment  for  failure  to 
deposit  estimated  duties,  taxes  and  charges, 
or  to  remit  passenger  processing  fees  to 
Customs,  30979 
Special  summary  steel  invoice  elimination, 

16349 
Wool  and  hair  examination,  37853 
Merchandise,  special  classes: 
Import  sanctions — 

Bolivia;  antique  ceremonial  textiles.  29348 
Mali;  significant  archaeological  artifacts;  import 

restrictions,  49428 
Textiles  and  textile  prtxJucts  from  U.S.  insular 
possessions;  country  of  origin.  19347, 
29454 
Correction.  21334 
North  American  Free  Trade  Agreement  (NAFTA); 

implementation.  69460 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.; 
Uhigh  Valley.  PA,  49922 
Morgan  City,  LA.  21350 
Norfolk  and  Newport  News,  and  Richmond- 
Petersburg,  VA,  41633 
Poitland,  ME,  40352 

ReedviUe  and  Cape  Charles  City,  VA.  21349 
Vicksburg.  MS.  port  limits  extension,  25933, 

27336 
Washington  District  realignment,  21350 
Petitions  by  domestic  interested  parties: 
Frozen  produce  packages,  country  of  origin 
marking,  68743 
Technical  amendments,  44128 
Trademarks,  trade  names,  and  copyrights: 
Copynght  infnngement  actions;  exchange  of 
briefs.  57738 
Vessels  in  foreign  and  domestic  trades: 
Conforming  amendments,  13195,  50255 
Reciprocal  privileges — 

Brazil;  removal,  12538 
Vessel  repair  applications  for  relief  from  duty. 

39654 
Vessel  repair  duties:  remission  or  refund,  44127 
Vessels,  vehicles,  and  individuals;  reporting 
requirements.  67312 

PROPOSED  RULES 

Air  commerce; 
Private  aircraft  designated  landing  locations;  list 
additions — 
Douglas  Municipal  Airport.  AZ,  19366 
Articles  conditionally  free,  subject  to  reduced  rate, 
etc.: 
Special  tanff  treatment  provisions  and 
programs;  certain  documentation 
requirements  ehmination,  4615 
Correction.  6677 


Articles  imported  from  U.S.  insular  possessions; 
duty-free  treatment,  40095 
Correction,  52246 
Automated  Broker  Interface  entry  filers;  Customs 
Forms  28  and  29  electromc  transmission, 
withdrawn,  31487  ' 

Country  of  ongm  maiking: 

Frozen  produce.  4741 3 
Customs  bonds: 

Automated  surety  mterface,  5680.  16632 
Entry  process; 
Entry  documentation  prefiling,  65 1 35 
Filer  codes  and  identity  of  individuals,  brokers, 
or  importers  assigned  codes,  list 
publication.  41 15 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.; 
Lehigh  Valley,  PA,  28803 
Petitions  by  domestic  interested  parties: 
Down  comforters;  classification,  30726 
Rat  goods  with  outer  surface  of  reinforced  or 
laminated  plastics;  classification,  69301 
Protest  filers  identification;  permitted  methods, 

50300 
Regulatory  agenda,  24803,  56814 
Trademarks,  trade  names,  and  copyrights: 

Information  disclosure,  44476 
Trademarks,  trade  names,  copynghts,  mask  works, 
and  patents: 
Semiconductor  chip  products,  protection 
enforcement;  and  patent  surveys; 
withdrawn,  37884 
Vessels  in  foreign  and  domestic  trades: 
Vessel  repair  applications  for  relief  from  duty, 
4114 

NOTICES 

Camera  lenses  imported  in  same  shipment  with 
camera  bodies,  tanff  classification.  64423 
Commercial  gauger 
Approval — 
Inchcape  Testing  Services-Caleb  Brett.  Inc., 

50389 
Manne  Chemist  Service.  Inc..  52134 
Sanson  Manne.  Inc..  50082 
Saybolt,  Inc.,  '8539.  53023 
Unimar,  Inc..  International,  14612 
Revocation  of  approval — 
John  A.  Steer,  Inc..  65618 
Commercial  laboratory  accreditations: 
Marine  Chemist  Service.  Inc..  52134 
United  Chemical  Testing,  Inc.,  35506 
Copyright,  trademark,  and  trade  name 

recordations;  public  inspection,  21772 
Country  of  ongin  mariang: 
Czech  Republic  et  al .  15519 
Eritrea,  47527 
Customhouse  broker  license  cancellation, 
suspension,  etc.:  ' 
Anderson,  Kenneth  A  .  Jr.,  3586 
Arain.  Uurel  B.,  37988 
Hanebrink,  Richard,  60083 
Jacovina,  Joseph.  38809 
Wismann,  Ennque,  38810 
Wood.  Niebuhr  &  Co.,  38810 
Generalized  System  of  Preferences;  expiration 

procedures.  35506,  40464 
IRS  interest  rate  use  in  calculating  interest  on 

overdue  accounts  and  refunds,  21622,  33140 
Jewelry  from  US  Virgin  Islands;  duty-free 

treatment  eligibility,  36512 
Meetings; 
Electronic  data  interchange  for  global  trade; 
conference,  27056 
Merchandise,  special  classes: 
China;  importation  of  convict,  forced,  or 
indentured  labor  made  goods — 
Beijing  Qinghe  Hosiery  Factory,  65235 
Qmghai  Hide  &  Garment  Faaory,  32746 
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Customs 


Organization,  functions,  and  authority  delegations: 

Director,  Trade  Operations  Office.  39856 
FY?ssed  and  toughened  (specially  tempered) 
glassware;  testing;  comments  solicitation, 
31786,  52135 
Related  pany  transactions;  transfer  pricing.  5445 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
33140  ' 

Tanff  rate  quotas: 

Tuna  fish,  18301 
Trade  name  recordation  applications: 

California  Silk  Collection,  57894 

Dovex  Inc.,  18446.  46267 

Modular  Computer  Systems,  Inc  ;  rescission, 
15896 

NLC.  Inc  .  21772.  36005 

Redco  Sales  Co..  34298.  50082 

Supenor  Seedless  Grape  Co  .  57894 

U.S.  Rope  Co..  12629.  12630 

US  Rope  et  al..  32169 

Wemco.  Inc  .  15896 

Defense  Department 

See  Air  Force  Department.  Army  Department; 
Defense  Information  Systems  Agency; 
Defense  Intelligence  Agency;  Defense 
Logistics  Agency.  Defense  Mapping  Agency; 
Defense  Nuclear  Agency;  Engineers  Corps; 
Navy  Department.  Strategic  Environmental 
Research  on  J  Development  Program 
S^ienr.f:-  Ajvisory  Board;  Uniformed 
Services  University  of  the  Health  Sciences 

RULES 

Acquisition  regulations: 
Authority  citation  revision.  37868 
Incremental  funding  of  fued-pnce  contracts, 

46091 
Industrial  modemirauon  incentive  program, 

32062 
Miscellaneous  amendments,  28458.  32416. 

40387 
Ozone-depleting  substances;  elimination,  32061 
Program  termination  or  reduction;  contractor 

notificanon,  43285 
Progress  payment  rates  reduction;  large 
-  businesses.  62045 
Correction.  64353 
Recoupment  of  nonrecurring  costs  on  sales  or 
licensing  of  U.S.  items,  16782 
Conection,  18448 
Administrative  amendments 

Redesignation  of  CFR  Parts,  39360 
Civil  defense 

Military  support  to  civil  authorities  (MSCA), 
52667 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Mental  health  services;  partial  hospitalization, 

35400.  59364 
Reimbursennent  of  providers,  claims  filing,  and 
participating  provider  program.  51227 
Correction.  53411 
Specialized  treatment  services  program; 
nonavailability  statements;  peer  review 
organizauon  program;  supplemental  care, 
58955 
Conflict  of  interests,  47619.  51780 
Contracting: 
Contractors  receiving  contract  awards  ($10 

million  or  more).  239 
Recoupinent  of  nonrecurring  costs  on  sales  of 
US  Items.  16497 
DOD  cooperation  with  civilian  law  enforcement 
offiaals;  American  Forces  Radio  and 
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Television  Service  (AFRTS);  Armed  Forces 
Institute  of  Pathology  (AFIP);  CFR  Pan^ 
removed.  25776 
Federal  Acquisition  Regulation  (FAR): 
Federal  construction  contracts;  open  bidding. 

12140 
Nonmanufacturer  rule,  correction.  3850 
US  and  European  Economic  Community; 
memorandum  of  understanding; 
government  procurement  and  sanctions 
imposed  on  European  Community.  31 140 
Freedom  of  Information  Act;  implementation: 
Defense  Contract  Audit  Agency.  63084 
National  Reconnaissance  Office.  60382 
Gifts  from  foreign  governments,  minimum  value 

requirement  for  reporting.  63293 
Individuals  with  Disabilities  Education  Act 
(IDEA),  implementation: 
Infants  and  toddlers  with  disabiliues.  and 
Section  6  Schools,  early  intervention 
schools.  51996 
Military  service  obligation  fulfillment,  etc  ;  CFR 

Parts  removed.  27205 
Organization,  functions,  and  authonly  delegauons: 
Assistant  Secretary  of  Defense  for  Democracy 

and  Peacekeeping.  39366 
Assistant  Secretary  of  Defense  for  Nuclear 

Security  and  Counterproliferation.  39365 
Assistant  Secretary  of  Defense  for  Personnel 

and  Readiness.  48306 
Assistant  Secretary  of  Defense  for  Policy  and 

Plans,  39363 
Assistant  Secretarv  of  Defense  for  Regional 

Security  Affairs,  39362,  48308 
Assistant  Secretary  of  Defense  for  Strategy. 

Requirements,  and  Resources.  39361 
Assistant  to  Secretary  for  Public  Affairs.  69229 
Deputy  Secretary  of  Defense.  39368 
Director  of  Net  Assessitient.  39360 
Navy  Department;  Defense  Printing  Service. 

5293 
Principal  Deputy  Under  Secretary  of  Defense 

for  Policy.  39368 
Under  Secretary  of  Defense  for  Policy.  39368 
Personnel: 

Senior  Reserve  Officers  Training  Corps 
program;  CFR  Pan  removed.  13550 
Privacy  Act;  implemeniaiion,  59658 
Reserve  components,  nulitary  standby  air  travel 
and  industrial  preparedness  planning   CFR 
Parts  removed.  21927 
Sale  of  military  equipment  to  law  enforcement 
and  firefighting  agencies,  etc.;  CFR  Parts 
removed.  7865 
Security: 
Defense  child  care  services  personnel;  criminal 

history  background  checks.  52010 
Defense  industrial  personnel  secuniy  clearance 

program.  42855 
Personnel  security  program  regulation,  61024 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Disenrollment  from  Post-Vietnam  Era 
Veterans'  Educational  AsM^ance 
Program,  38057,  40468 
Educational  assistance  test  program,  rates 

payable  increase.  50844 
Post-Vietnam  Era  Veterans'  Educational 
Assistance  Program,  31910.  34526. 
46865 
Reservists  education  and  Montgomer>  Gl 

Bill-Selected  Reserve.  51780 
Veterans'  Educational  Assistance 

Amendments,  implementation.  34368, 
51781 
Veterans  Nurse  Pay  Act  of  1990  and 

Montgomery  GI  Bill-Selected  Reserve; 
education  program  changes,  50845 


PROPOSED  RULES 

Acquiiiition  piloi  program  policy,  63542 
Acquisition  regulation'; 
Conuactor  accounting  controls.  49958.  58315   . 

Correction.  60244 
Contractor  insurance/pension  review.  49960, 

58317 
Essential  contractor  services;  continuation 

during  cnses.  51033 
Food,  clothing,  fabncs.  specialty  metals,  and 
hand  or  measuring  tools,  restriction 
exceptions.  48484 
Machine  tools  and  powered  and  non-powered 
vaives.  restrictions.  47243 
Correction.  48545 
Organizational  conflict  of  interest,  58316 

Correction.  6<j244 
Pnce  competition  in  dual  source  acquisitions. 

47242 
Streamlined  research  and  development 

contracting  procedures.  58673 
Undefinuized  contractual  actions.  58317 
Civilian  health  and  medical  program  of  uniformed 
sep.ice>  (CHAMPUS) 
Hospice  care.  47692 

Improved  dependents'  denial  plan.  48473 
Specialized  treatment  services  program; 
nonavailability  statements,  peer  review 
organization  program,  supplemental  care. 
27692 
Federal  Acquisition  Regulation  (FAR): 
Debarment  and  suspension  offenses;  tax 

evasion.  6.'^494 
Defective  cost  or  pncing  data  in  postaward 

audits.  64824 
Electronic  contracting.  69588 
Food  products,  blanket  purcha.se  agreements 

invoicing.  59616 
Inconsistencies,  termination  for  convenience  of 
Government  (fixed  price);  clarification. 
64826 
Postponement  of  bid  openings  or  closing  dates, 

59618 
Regulatory  agenda.  25238.  57242 
Sealed  bid  qualification  requirements.  63492 
Freedom  of  Information  Act.  implementation: 

National  Reconnaissance  Office.  41679 
Personnel 
Science,  mathematics,  and  engineering 
education,  ^15956 
Regulator,  agenda.  24176.  56210 
Stars  and  Stnpes  newspaper  and  business 

operationv.  41^^! 
NOTICFIS 

Agency  information  collection  activities  under 
OMB  review.  92.  3017.  4415.  4658.  4659. 
7127.  8038.  9562.  13587.  14203.  15841. 
15842.  16815.  16816.  17577.  19090.21145. 
29201.  30028.  30029.  31946.  32346,  33086. 
33800.  34245,  34784.  35434.  35921.  36656. 
37470.  38119.  39009.  39198.  39528,  40114. 
4!2ftV  42302.  42721.  42722.  43868.  44329. 
^ii9<14.  51811.  52283.  52284.  5.3918.  53926. 
55047,  59995.  63157.  63930.  64932,  65584. 
65585.  68637.  69352 
Base  closurtt  and  realignments: 
List  additions.  21561.  31192 
Recommendationv.  14(Mi2.  31192 
Civilian  health  aiid  medical  program  of  uniformed 
services  iCHAMPUS): 
DRGba.sed  payment  system.  1994  FY.  55047. 

61143 
Mental  health  per  diem  rates.  1994  FY.  51064 
PaniaJ  hospitalization  per  diem  rates.  1994  FY. 

51811 
Rate  revision.  6254.  13253 
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Reform  initiative  demonstration  project.  26289 
Tidewater  managed  care  demonstration  project 
(TRICAREi,  '^:W4 
Committees,  establishmeni.  renewal,  termination, 
etc 
Armament  Retooling  and  Manufactunng 
Support  (ARMS)  Executive  Advisory 
Committee.  35434 
Cultural  and  Natural  Resources  Committee, 

35435 
Depot  Maintenance  Consolidation  Study  Group. 

5364 
DOD  Government-Industry  Technical  Data 

Committee.  26127 
Environmental  Response  Task  Force,  32522 
Government-Industry  Advisory  Committee  on 
Operation  and  Modernization  of  National 
Defense  Stockpile,  21296 
Government-Industry  Technical  Data 

Committee,  61864 
Investigative  Capability  of  DOD  Advisory 

Board,  60007 
Joint  Military  Intelligence  College.  Board  of 

Visitors.  65585 
Strategic  Environmental  Research  and 

Development  Program  Scientific  Advisory 
Board,  38120 
Cosmetic  surgery  reimbursement  rates,  14562 
Courts-Martial  Manual;  amendments.  19409 
Defense  Base  Closure  and  Realignment 

Commission,  13587,  15238,  16526.  21297, 
26%3,  30028,  33933 
Defense  Technology  Transfer  Working  Group; 

inputs,  42301 
DoD  du-ectives  system  annual  index;  availability. 

14563,  35435,  48354 
Environmental  statements;  availability,  etc  : 
Ballistic  Missile  Defense  Organization  balloon 

program,  39799 
Ballistic  Missile  Defense  Organization 

RAPTOR/TALON  program.  39798 
Manne  Corps  Base  Camp  Lejeune,  NC;  solid 

waste  alternatives,  hearing,  58330 
Theater  missile  defense  lethality  program, 

42953 
Theater  missile  defense  program.  21561 
Yuma  Training  Range  Complex.  CA  and  AZ; 
military  training  procedures,  facilities 
construction,  and  airspace  utilization 
reconfiguration.  28859 
Federal  Acquisition  Regulation  (FAR): 

1993  consolidated  reprint;  looseleaf  edition. 

54890 
Agency  information  collection  activities  under 
0MB  review,  539,  5962,  6389.  6481,  7549 
8046,  8588,  12945,  12946,  13252,  15489, 
15490.  15844,  16653.  19664.  32108, 
33435,  33436.  46948.  49477.  51621, 
57587,  57588,  65162.  68636 
Federal  telecommunications  standards: 
Federal  buildings  telecommunication 

infrastructure.  19663 
HF  radio  modems,  proof-of-concept  testing  of 
prototype  equipment,  21297 
Foreign  assistance  determinations: 
Ecuador,  4658 
Kuwait,  39009 
Foreign  military  financing  for  direct  commercial 
contracts  termination;  effeaive  date 
extension.  64932 
Foreign  operations. 

Excess  landing  craft,  transfer  to  Colombia, 

12941 
Excess  trucks  and  trailers,  transfer  to  Paraguay, 
34428 
Grants  and  cooperative  agreentKnts,  availabihty, 
etc 
Advanced  planning  grants  for  States  with 
communities  economically  dependent  on 
DOD  spending,  40626 


Defense  technology  conversion,  reinvestment, 
and  transition  issistance  program,  15&42, 
29202 
Local  educational  agencies  assistance.  35435 
National  Guard  youth  opportunities  pilot 

program.  31371 
Planning  grants  for  States  with  communities 
econormcally  dependent  on  DOD  spending. 
40627 
Technology  reinvestment  project;  regional 
briefings.  18379 
Medical  and  dental  reimbursement  rates;  1994  FY. 

53713 
Meetings. 
Ada  Board.  17209 

Armament  Retooling  and  Manufactunng 
Support  (ARMS)  Public/Private  Task 
Force.  42302,  54122 
Ballistic  Missile  Defense  Advisory  Committee. 

52102,63930 
Defense  Environmental  Response  task  force, 

47717 
Defense  Information  School  Board  of  Visitors, 

19664 
Defense  Intelligence  Agency  Scientific  Advisory 

Board,  29571,  38120,  40800,  48852 
Defense  Intelligence  College  Board  of  Visitors, 

31946,68122 
Defense  Systems  Management  College  Board 

of  Visitors,  27999 
Dependents'  Education  Advisory  Council, 

13060,  45101 
DIA  Advisory  Board,  7216 
DISA  Scientific  Advisory  Group.  46947 
DOD/IX)E  System  Safety  Red  Team  Advisory 

Committee.  6625.  42954,  59019 
DOD  Government-Industry  Technical  Data 

Committee,  52284 
Education  Benefits  Board  of  Actuaries,  34785 
Education  of  Dependents  with  Disabihties 

National  Advisory  Panel,  21561 
Electron  Devices  Advisory  Group,  6625,  12222, 
16526,  19091,  28565,  32522,  35920. 
44507.  50904,  50905.  57990,  62330, 
68122.68123 
Federal  Wireless  Users  Forum.  19663 
Government-Industry  Technical  Dau 

Committee,  6117,  11592,  26127,  29206. 
29393,  32523,  44507.  47892,  61864 
Investigative  Capability  Advisory  Board,  68635 
Military  Justice  Joint  Service  Comnuttee,  19410 
Military  Personnel  Testing  Advisory  Committee. 

13061.  34246.  58847 
National  Secunty  Education  Board  advisors. 

60181 
National  Secunty  Telecommunications  Advisory 

Comminee.  17576,  26739 
Nuclear  Weapons  Surety  Joint  Advisory 

Comminee.  15138,  25632,  47892.  65703 
Retirement  Board  of  Actuaries,  34785 
Science  Board,  7550,  31372,  58847 
Science  Board  task  forces,  4658,  5364,  7550, 
8742,  8743,  12942,  14205,  17868,  21146, 
21974,  26%3,  30028,  31371,  31946, 
36657,  37717,  46633,  52478,  57990, 
58847,  61073,  63930,  64733,  68635 
Scientific  Advisory  Board,  4415,  26739.  53503 
Scientific  Advisory  Group  on  Effects.  26127 
Service  Academy  Athletic  Programs  Defense 

Advisory  Committee,  65703 
Strategic  Command  Strategic  Advisory  Group, 

13588,  51324 
Telecommunications-Service  Pnonty  System 

Oversight  Comminee.  25976,  49287,  52285 
U.S.  Court  of  Military  Appeals  Code 
Committee.  25975 


Wage  Comminee,  92.  19091,  26963.  31511, 

37717,  41458.  47127,  51324,  61074,  65161 
Women  in  Services  Advisory  Comminee.  8742, 
34246,  17209 
Militanly  cntical  technologies  list,  availability, 

38120 
Organization,  functions,  and  authonty  delegabons; 
Army  Department  Secretary  et  al .  45317 
Defense  Finance  and  Accounung  Service; 
address  change,  65585 
Patent  hcenses,  non-exclusive,  exclusive,  or 
partially  exclusive: 
Jointed  conveyor,  etc  .  54122 
Pnvacy  Act: 
Systems  of  records.  10002,  21 146,  41248. 
42302,  45318,  49287.  52948,  54560 
Senior  Executive  Service. 
Performance  Review  Boards;  membership. 
33934,  34246.  34427,  40800 
Travel  per  diem  rails,  civilian  personnel,  changes. 
3263,  26964,  31946.  35917.  47260.  52285, 
60181 

Dfrcn^t  Itirrirmation  Systems  Agency 

Senior  Executive  Service 

Performance  Review  Board;  membership,  40628 

Defense  Intelligence  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Comminee;  membership, 

15438 


i  H-f  t-n^f 


'gi^tics  Agency 
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NOTICES 

Contract  administration  services,  improvement; 

agency  guidance,  62331 
Government  Bill  of  Lading  (GEL)  distnbution 

reduction  test  termination,  52283 
Meetings; 

Science  Board  task  forces,  316% 
Pnvacy  Act 
Computer  matching  programs,  29397,  47127, 

49288,  53718,  61074.  61076.  61077.  64442 
Systems  of  records.  3939.  13462.  25819.  31697, 
49290,  60428 
Senior  Executive  Service 
Performance  Review  Boards;  membership, 
38364,  48507 

Mefrn-,   \1.i!)[Mng  Agency 

NOTICES 

Senior  Executive  Service 

Performance  Revievl  Board,  membership,  43617 

Defense  Nuclear  Agency 

NOTICES 

Privacy  Act: 

Systems  of  records,  61896 
Senior  Executive  Service 

Performance  Review  Board;  membership,  44174 

1  h  U.  n  M.  \  1  n  I  ci  I  i  acilities  Safety 

H...,ifd 

RULES 

Conflict  of  interests;  organizational  and  consultant, 

correction,  13684 
Freedom  of  Information  Act:  implementation 
Fee  schedule,  21241 

NOTICES 

Conflict  of  interests,  64558 
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Contlict  of  in!eresi\  resolution; 
Pearlstein,  [>   Sol    -Wl  ■< 
Sojiford  Cohen  i  ^^.^xl4Ies,  Inc.,  52479 
Meetings    sunshine  Act.  375.  3990,  4201.  6335. 

v(s.v^   41)85^,  47782.  53758 
Pnvdc>  Ac! 

Svstems  of  records   "  :  -V 
Rccoramcndaiions 
Cnt'.caj  expenmeni  capabiiU>  need,  16654 
Defense  nuclear  facilities  complex;  maintaining 
access  to  nuclear  weapons  expertise,  68123 
EnergN  Departmeni  defense  nuclear  facilities; 
technical  ;apabi!it>  improvement,  6389, 

""2 ;  ,*^ 

Einvironniental  restoration  management 

contracts,  health  and  safety  factors,  34247 
Hanford  Site  w^- 
High  level  >«.a>te  storage  tanks  waste 
characienzation  program.  40409 
Secretary  of  Energy,  trip  reports  transmittal  and 
other  safety  information;  policy  statement. 
4f<0 

Delaware  River  Basin  (  ommission 

PROKJSED  RL  Lfc> 

Practice  and  procedure  rules: 
Administrative  manual — 
Nonpoint  sources  of  pollution;  special 

protection  waters   heanngs.  18352 

NOTICES 

Comprehensive  plan  and  water  code,  and 

administrative  manual,  amendments.  18380 

Hear.ngs.  3940.  7882,  14384.  21446.  29399. 
33260.  40411.  48356.  54335.  62332 

Drug  Enforcement  .Administration 

RULES 

Diversion  control  program;  registration  application 

tee  schedule,  adjustment.  15272 
Manufacturers,  distributors,  and  dispensers  of 
controlled  substances;  registration,  etc.: 
Mid-level  practitioners,  definition  and 
registration.  31171 
Correcuon.  31907 
Schedules  of  controlled  substances: 
Alpha-ethyltrypiamine.  13533 
Aminorex,  44611 
Ca<hinone  and  2.5-dimethoxy-4- 

;ih>  lamphetamine.  4316 
Exempt  anabolic  steroid  products.  16772. 

34707.  34708,  49923 
E.xempt  cherrjcal  preparations,  17106 
Levo-aiphacetvlmethadol,  43795 
Methcathinone,  25934.  53404 
Vetennarv  anabolic  steroid  implant  products. 

15088 
Zolpidem,  "IHe 

PROPOSED  RLLES 

Controlled  substance  prescnptiofis;  facsintDe 

transmission.  494.^3 
Manufacturers,  distributors,  and  dispensers  of 
controlled  substances,  registration,  etc.: 
Administrative  hearing  regulations.  52246 
Federal.  State,  or  local  government  operated 
hospital/clmics.  employees  fee  exemption. 
31180 
Psychotropic  substances  reporting.  53680 
Precursor  am)  essential  chemical  export/import 

declaration,  copy  3  disposition.  49455 
Precursor  and  essential  chemicals;  imports  and 

exports,  42894 
Schedules  of  controlled  substances: 
4-Bromo-2.5-dimethoxyphenethylamine; 
temporary  placement  into  Schedule  1. 
58819 


Alpto-ethyltryptamine.  4370 
Aminocex.  443 1 1 
Levo-aiphacetylmethadol.  25790 
Methcathinone.  25788 

NOTICES 

Schedules  of  controlled  substances;  production 
quotas: 
Noroxymorphone.  27751,  44381 
Schedule  I— 

1993  aggregate.  68157 

1993  proposed  aggregate  4ni«;g  47918. 
51382.  5232" 

1994  aggregate.  52508 

1994  proposed  aggregate,  40158,  52510 
Schedule  II— 

1993  aggregate.  68157 

1993  proposed  aggregate.  40159,  47918, 
51382,  52327 

1994  aggregate,  52508 

1994  proposed  aggregate.  40158.  52510 
Applications,  hearings,  determinations,  etc.: 
Abboct  Ubontohes,  39040,  50369 
Achalbu  Lakshini  N.,  Muity.  M  D  .  14426 
Adams.  Banon  J ,  DO..  68952 
Alford,  William  L.,  Jr .  M.D.,  7246 
Alpert,  Norman,  M.D  .  67420 
Ambadgis.  Theodore  T.,  M.D.,  5759 
Angiolicchio.  Ruggero.  M.D..  14426 
Anys,  Inc..  65734 

Applied  Science  Labs.  39040,  50369 
Arenol  Chemical  Corp..  37970.  47478 
Associated  Pharmaceutical  Group.  Inc.,  58181 
B&B  Medical  Supplies.  51383 
Balgobin,  Cariyle.  D  D.S..  46992 
Ben-Eliezer.  Carmel.  M.D  ,  65400 
Benke.  Gary  D  .  M  D  .  65734 
Bcukenkamp.  Cornelius  J..  Jr..  M.D..  28416 
Binding  Site.  Inc  .  14427,  26351,  68664 
Blakely.  Guy  Smith.  M  D  .  28993 
Bridgeway  Trading  Corp  ,  7817.  46656 
Brown,  Gary  L,  M  D  ,  26351 
Brown.  William  E  ,  DO  ,  64004 
Bunch.  John  Dallas,  111.  M  D  .  44381 
Cambridge  Isotope  Lab,  46216.  57623 
Celgene  Corp .  46656 
Chemical  Dependence  Associates  of  Houston. 

37505 
Chen.  Kuen  H..  M  D.,  65401 
Ciba-Geigy  Corp .  58878 
Constant,  Fred  G  .  M  D  .  28038 
Cullen,  Robert  H  .  M  D  .  46992 
Cuong.  Tran  Trong,  M  D.,  37506 
Doell,  William  E..  DO,  37506 
Dupont  Merck  Pharmaceutical  Co  ,  39041, 

50369 
DuPont  Pharmaceuticals,  7817,  14427 
Eli  Lilly  Industries,  Inc  .  57623.  68664 
GabcT,  Ahmed.  M.D  ,  15377 
Gamad,  Romulo  Robleda,  Jr..  M  D  .  7247 
Gandotra,  Suresh,  M  D  ,  64781 
Ganes  Chemical,  Inc..  15378.  26559 
Gillis,  David  H..  M.D  .  37507 
Grasso.  Louis,  D.V.M  ,  46993 
Harris,  Leonard  C,  M  D  ,  65402 
Hcadley.  David  M  ,  M  D  .  58183 
High  Standard  Products,  68663 
Hoffman-LaRoche  Inc..  58878 
Janssen.  Inc..  12974,  26352 
Johnson  Matthey,  Inc  .  3560.  17284,  25848. 

35466.  46216,  50956,  53561.  57624 
Kirk.  Lowell  O.,  M  D.,  15378 
Knight  Seed  Co..  Inc.,  5416 
Knoll  Pharmaceuticals.  12974.  26352 
Konstantin.  Karl,  M  D.  15379 
Kunkel.  Alan  B  ,  M  D..  58185 
Landry  Pharmaceutical,  Inc  .  44382 


Lonza  Riverside.  26352 

Mallinckrodi  Specialiv  Chemicals  Co.,  12053, 

12'374.  26352.  47479 
Mauskar,  Anant  N,  M.D.  51385 
MD  Pharmaceutical,  Inc  .  12053 
Med-Physics.  Inc  .  12053,  30184 
Miller.  Myiile  L  .  DO.,  64005 
Minn-Dak  Growers  Ltd  .  6313.  13505 
Monroe,  Elliott  F.  MD.  16704 
Moore,  Sam  F.  D  V  M.  14428 
Motamed,  Michael.  MD.  15882 
Noramco  of  Delaware   Inc  .  14429.  26352, 

26353 
Nonh  Pacific  Trading  Co  ,  583.  58878 
OMB  Pharmaceutical  Partners.  64338 
Orpharm.  Inc    1 1(:)63.  26353,  68664 
Osafo,  George  D..  M  D  ,  37508 
Penick  Corp  .  48898.  58565.  59070,  60061, 

68665 
Perzik,  John  David,  M.D.,  14429 
Pr^jst   James.  25848 
Radian  Corp  ,  26353.  26559,  32722,  35466, 

42987.  50370 
Rahmati,  Ben.  DDS,  21187 
Ramirez-Gonzalez.  Nelson.  M  D.,  52787 
Ramirez.  Rodngo  I.  MD.  15381 
Red  River  Foods.  Inc.,  5759 
Research  Biochenrucals  Inc..  583.  11424 
Ricci,  Dominick  A  .  M  D,  51104 
Riverside.  Lonza.  14430 
Roberts  Lahoratones  Inc.,  30184.  61097 
Roche  Diagnostic  Systems.  Inc.,  27310,  35466 
Rucker,  R    James.  Jr.  D  D.S..  28417 
Rvan.  Charles  HMD,  14430 
Ryan,  Paul  R  ,  M  D  ,  37970 
Sanofi  Winthrop  Pharmaceutical,  12975.  35467 
Schumacher,  Michael,  General  Television, 

60061 
Shah.  Arunkumar  J  ,  MD,.  7247 
Sigma  Chemical  Co,,  17285,  30184 
Smith.  Nelson  A  .  DDS,  65403 
Stanford,  Garv  E,.  MD  ,  14430 
Stanford  Seed  Co..  17285,  30185 
Stepan  Co.  46217,  57624 
Sterling  Organics.  1 1870.  32722.  57624,  68664 
Takos.  Robert,  M  D,.  53940 
Topel.  Steven  I,  MD.  37509 
Toxi-Lab,  Inc  .  584 
US  Drug  Testing,  Inc.  49320 
Upjohn  Co  ,  584.  64338 
Vogler.  Robert  L  ,  DDS,.  51385 
Vo.  Thuong,  M  D  .  46994 
Watson,  Llovd.  MD  ,  5759 
W:«ts,  Bobbv    M  D  .  46995 
Wildlife  Lahoratones,  Inc  .  39041.  50370 
Williamson,  Gary  A  ,  D  D  S,.  44383 
Womack.  James  C  ,  M  D,.  7248 
Zachary.  Floyd,  DDS.  16704 

Economic  .Analysis  Bureau 

RULES 

International  services  surveys: 

Foreign  direct  investments  in  US  — 

BE-15(LF).  long  form  filing  exemption  level; 

annual  survey,  53124 
BE -605.  transactions  with  foreign  parent 
quarterly  survey.  38289 

PROPOSED  Rl  LES 

Internationa!  services  vur.eys: 

Foreign  direct  investments  in  U.S. — 

BE-15(LF>,  long  fonn  filing  exemption  level; 

annual  survey.  38324 
BE-605,  transactions  with  foreign  p.ireni, 
quarterly  survey.  12912 

NOTICES 

Economic  area.s  boundaries;  revision.  13049 
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Economic  Development 
Administration 

RULES 

Organization,  functions,  and  authonty  delegations; 
and  reponing  and  recordkeeping 
requirenienis,  61804 

NOTICES 

Grants  and  cooperative  agreements;  availability, 

etc.; 

Economic  development  assistance  programs. 
3800.  27188.  54008.69102 
Project  specific  environmental  documents; 

availabUity.  18078 
Senior  Executive  Service 

Performance  Review  Board,  membership,  46161 
Trade  adjustment  assistance  eligibility 
determination  petitions: 

CTS  Corp  et  aJ .  12024 

Custom  Products  of  Litchfield,  Inc.,  et  al..  6776 

DVH  Corp  etal.  40111 

G&G  Umform  Co..  Inc.,  et  al.,  30014 

Geo  E  Keith  Co.,  Inc.,  et  al..  15840 

H  G  Weber.  Co  .  Inc.,  et  al.,  50328 

Hobart  Machined  Produas.  Inc.,  et  al.,  57584 

loline  Corp.  et  al.,  68852 

Neilsen  Manufactunng,  Inc.,  et  al..  45095 

Optenberg,  Inc  ,  et  al.,  63911 

Sandvik  Rock  Tools,  Inc.,  et  al ,  34988 

Sholdl  Jewelers,  Inc  .  et  al..  25604 

Economic  Regulator)  Administration 

NOTICES 

Consent  orders: 
Dane  Energy  Co.,  58157,  65705 
Dobyns,  Richard  E  .  32923,  40416 

Economic  Research  Service 

NOTICES 
Meetings 
National  Agricultural  Cost  of  Production 
Standards  Review  Board.  8252 

Economics  and  .Statistics 
.Administration 

NOTICES 

Economic  aspects  of  US  patent  system,  hearings 

and  comment  request.  68394 
Meetings: 
Designing  'he  >  e.sr  2000  Census  and  Census 
Related  Activities  for  2000-2009  Task 
Force  Advisory  Committee,  9144,  27707, 
46626.  62635 
Senior  Executive  Service: 
PerformariLt  Rc\  sew  Board;  membership,  46161 

Education  Department 

klLKS 

.Acquisition  regulations: 
Metric  system  use.  30088 

Effective  date.  .'il020 
Miscellaneous  amendments,  32614 
Age  Discnmination  Act,  implementation,  40194 
Conflict  of  interests,  329% 
Demands  for  testimony  or  records  in  legal 
proceedings;  reporting  and  recordkeeping 
requirements.  7860 
Educational  research  and  improvement: 
Library  education  and  human  resource 

development  program.  45210 
Library  research  and  demonstration,  improving 
acces",  to  nfsearch  library  resources,  and 
college  lihrar.  technology  and  cooperation 
grants  programs,  40246 


Library  Services  aoi)  Construction  Act;  Stale- 
administered  program,  "State  aid" 
definition,  II 166 
National  diffusion  network;  program 
effectiveness  panel,  35354 
Effective  date  announcement.  36869 
Elementary  and  secondary  education: 
Drug-free  schools  and  communities  counselor 

training  grants  program.  13176 
Drug-free  schools  and  communities  emergency 

grants  program,  46756 
Educational  agencies  affected  by  Federal 

activities  or  unable  to  provide  suitable  free 
public  education;  assistance.  CFR 
correction.  26524 
Schoolwide  projects;  fiscal  requirements.  1 1920 
Special  educational  programs  for  students  whose 
families  are  engaged  in  migrant  and  other 
seasonal  farmwoti;;  high  school 
equivalency  and  college  assistance  migrant 
programs;  correction.  11538 
Territories  and  freely  associated  states 
educational  grant  program.  5174 
Equal  Access  to  Justice  Aa;  implementation. 

47192 
Family  educatio>ial  rights  and  privacy: 
Postsecondary  education — 
Disclosure  of  results  of  disciplinary 

proceeding  against  alleged  perpetrator  to 
alleged  victim.  3188 
General  Education  Provisions  Act.  enforcement: 
Administrative  Law  Judges  Office  procedural 
regulations  and  operating  efficiency,  43472 
Correction,  51013 
Postsecondarv  education 
Campus  sexual  offenses  education  and 

prevention  program;  implementation,  43265 
College  facilities  loan  program,  42626 
Cooperative  education  program,  42651 
Drug  prevention  programs  in  higher  education; 

amendment,  27140 
Endowment  challenge  grant  program,  11162 
Family  education  loan  program,  9119 
Default  reduction  initiative,  3174,  19211 
Statutory  and  regulatory  provisions,  waivers 
and  modifications.  21860 
Federal  TRIO  programs.  Upward  Bound 
program,  and  student  support  services 
program,  training  program,  51518 
Fund  for  improvement  of  postsecondary 

education,  27144 
Graduate  assistance  m  areas  of  national  need. 

65838 
Historically  black  colleges  and  universities  and 
historically  black  graduate  institiitions 
programs,  38711 
Institutional  eligibility  under  Higher  Education 
Act  of  1965  and  student  assistance  general 
provisions — 
Emergency  sanctions,  13336,  15523 
International  education  programs,  32574 
Jacob  K  JaviLs  fellowship  program,  58084 
National  direct  student  loan  program.  36088 
Patricia  Roberts  Harris  fellowship  program, 
42860 
Correction,  47069 
Paul  Douglas  teacher  scholarship  program, 

42824 
Fell  grant  program — 
Statutory  and  regulatory  provisions,  waivers 
and  modifications.  21860 
Perkins  loan  program: — 
Statutory  and  regulatory  provisions,  waivers 
and  modifications,  21860 
Roben  C  Byrd  honors  scholarship  program, 
42665 


School,  college,  and  university  pannerships 

program.  50166 
Student  assistance  general  provisions — 
Abuse  elimination,  39618.  69594 
Federal  loan,  work-study,  and  grant  programs, 
regulatory  relief  for  institutions  and 
individuals  who  suffered  financial  harm 
from  1993  Midwest  flood.  52194 
Fine,  limitations,  suspensions,  and  termination 
proceedings  and  appeal  procedures  for 
audit  and  program  review' 
determinations;  amendments,  14152, 
21660 
Noncitizen  applicants  immigration  status; 

determination  system.  3180.  26674 
Technical  amendments,  correction.  32188 
Supplemental  educational  opportunity  grant 
program — 
Statutory  and  regulatory  provisions,  waivers 
and  modifications.  21860 
Talent  search  program.  59144 
Urban  community  service  program.  42662' 
Vanous  CFR  Parts  removed.  28504 
Work  study  program — 
Statutory  and  regulatory  provisions,  waivers 

and  modifications.  21860 
Opportunity  and  Pell  grants  programs; 
statutory  and  regulatory  provisions, 
waivers  and  modification 
Privacy  Act;  implementation,  44422 
Special  education  and  rehabilitative  services: 
Children  with  disabilities  education  program  and 
preschool  grants,  assistance  to  States; 
reporting  and  recordkeeping  requirements. 
13528 
Demonstration  projects  to  increase  client  choice 

program.  40706 
Individuals  with  disabilities,  projects  for 
initiating  special  recreational  programs. 
35762 
Individuals  with  Disabilities  Education  Act; 
implementation — 
Regional  resource  and  Federal  centers.  9462 
Infants  and  toddlers  with  disabilities,  early 

intervention  program.  40958 
National  InstitiJte  on  Disability  and 
Rehabihtation  Research — 
Technical  amendments.  49418 
Protection  and  advocacy  of  iitdividual  rights 

program,  43018 
Training  personnel  for  education  of  individuals 
with  disabilities  program,  27440 

PROPOSED  RULES 

Educational  research  and  improvement 
Library  education  and  human  resource 

development  program.  32828 
Library  research  and  demonstration,  improving 
access  to  research  library  resources,  and 
college  library  technology  and  cooperation 
grants  programs.  21052 
Elementary  and  secondary  education: 
Drug-free  schools  and  communities  emergency 
grants  program.  15748 
Family  educational  rights  and  pnvacy: 

Law  enforcement  unit  records.  42836.  65298 
Grants  and  cooperative  agreements  to  State  and 
local  governments: 
Uniform  adminisu^tive  requirements  (0MB  A- 
102) 
Liquidation  of  obligations  penod,  withdrawn, 
44736 
Postsecondary  education: 
Campus  sexual  offenses  education  and 

prevention  program;  implementation.  18307 
College  facilities  loan  program,  19298 
Cooperative  education  program.  29157.  38504 
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Education 

Educaiional  oppKirrunitv  ceniers  program,  57704 
Familv  fducanon  ioa:i  program.  ."•''56 
Graduate  assistance  m  aiTa.s  oi  national  need. 

Higher  EJucaiion  Amendments  of  1992 — 
Negotiated  rulemaking  meetings.  25590, 

Histoncaily  Black  jolkges  and  universities 

program  ind  Histoncailv  Black  graduate 

insiiiuiions  program — 
Higher  Education  Act  \rriendments. 
impiementaiion.  1 1  l^'* 
Jacob  K   Javiis  Fellowship  prograrr,,  37890 
NationaJ  direct  student  ioan  program.  17472 
Patncia  Robens  Hams  fellowship  program. 

!i>^;8,  i58;-i,  ^^308 
Paul  Douglas  teacher  scholarship  program, 

28530 
Perkins  loar  program.  13356 
Robcn  C   Bvnj  honors  scholarihip  program. 

RonaJd  E    Mc.Nair  Poslhaccalauxeaie 

Achievement  program.  6'<8"'n 
School   college,  and  university  partnerships 

program,  T'-U 
State  student  incentive  grant  program,  ■>6110 
Strengthening  institutions  prograni   ^(M'S 
Student  issistance  general  provisions — 
Coniurtier  mformaiion.  disclosure 

requirements.  54902 
Student  eligibilitv  under  1992  Higher 
Education  Amendments.  51712 
Taient  search  program.  .'2 "^8'' 
Urban  communitv  service  program.  29373 
Regulator,  agenda.  :-i2iS.  ^6246 
Special  education  and  rehabilitative  services: 
Centers  for  independent  living  program.  57942. 

Client  assistance  program.  52614 
Demonstration  proiect-s  to  incrca.se  client  choice 

program.  P^'Jft 
individuals  vntfi  disahimies.  projects  for 
mitiatmg  special  recrtationaJ  programs, 
28448 
Individuals  with  Disabilities  Education  Act; 
implementation — 
Senous  emotional  disturbance  definition, 
7938,  ir''6 
Somenclature  changes.  57938 
Protection  and  advocacy  of  individual  rights 

program.  26890 
Rehabilitation  Act  Amendments  of  1992; 

implementation,  meeting.  26281 
Rehabilitation  long-term  'mining.  52606 
State  .ocationaJ  rehaoihtauon  services  program. 
8688.  9458.  28530.  38482,  44638 
State-adnunisiered  programs  and  Federal.  State. 
and  local  partnership  for  educational 
improveiTvent.  State  plan  filing  deadlines  and 
pre-award  costs,  'i5s^^ 
U.S.  exchange  visitor  program,  waiver  of  2-year 

foreign  residence  requirement.  11924 
Vocational  and  adult  education 

Direct  Student  Loan  Regulations  and  Guaranty 
Agencv  Reser-es  Regulations,  negotiated 
rulemaJong  advisorv  committees. 
establishment,  686 N 
Sute-adnunistered  and  naoonal  workplace 
titeracv  programs.  30916 

NOTICES 

Adrrunistrative  dispute  resolution  in  connection 

with  agencs  actions,  policy  statement.  62486 
Administrative  Law  Judges  Office  hearings: 
Arizona  S'ate  Education  Department.  28565 
Claim  compromises — 

Anzona  Depanment  of  Library.  Archives  and 

P\iblic  Records.  8047 
South  Dakota  Education  Department.  31952 


Agency  information  collection  activities  under 

OMB  leview,  92.  3018.  4660.  5%2.  7132.        I 
8744.  12222.  13588,  1549<i,  16179.  17221. 
21563,  25978.  26127.  28566,  28954.  28955, 
29399,  29400.  30776.  30-77.  31372.31511.     | 
31698.  31952.  32111.  33261,  33623,  34249,     i 
34573,  36399,  37917,  39201.  40115,  41086, 
42530.  43098.  43618.  44809,  45102,  46633, 
47724,  47820,  49981.  51065,  51066.  53';04.     ' 
57589,  58848,  60429.  61682,  62336,  63158. 
63931,  649 -^T  6597S  6-781,68637 
Comminees,  establishment,  renewal,  termination, 
etc.: 
National  Assessment  Governing  Board,  53189 
Contncts,  grants,  and  cooperative  agreements; 
cash  expenditures  reponing  and  pavmeni 
requests  submission  for  expinng  Federal 
funds,  411.36 
Data  acquisition  activuies  involving  educational 

agencies  and  institutions,  list.  8261 
Disaetionar>  grants,  leguiaiorv  prtxess 

improvement,  comment  request,  40629 
Educational  research  and  improvement 
Educationally  atnsk  students,  comment 
solicitation,  6267 
Dementary  and  secondary  education 
Dt\ig-free  schools  and  communities,  annual 
conference.  59019 
Grantback  arrangements,  award  of  funds 
niinois.  21708 
Michigan.  34573 
Nev^  York.  12030 
Washington.  64084 
Grants  and  cooperative  agreements,  availability. 
etc,: 
Accounting  and  financial  management  service 
reporting  of  final  expenditures  for  expired 
discretionary  grants.  31876 
BiUngual  eaucaiion  and  minonty  languages 
affairs — 
Academic  excellence  program.  40554 
Bilingual  vocational  instructor  training 

program.  41918 
Developmental  bilingual  education  program. 

40554 
Discretionary  grant  programs   field  readers. 

32914 
Educational  personnel  training  program. 

40555 
Family  English  literacy  program,  40556 
Fellowship  program.  40556 
Short-term  training  program,  40557 
Special  alternative  instructional  program, 

4055'' 
Special  populations  program,  40559 
Transitional  bilingual  education  program, 
40559 
Braille  training  program.  27999 
Children  and  youth  with  senous  emotional 

disturbance  program,  53370 
Children  with  deaf-blindness  services  program, 

49039.  49160 
Children  with  disabilities  early  education 

program,  3417H,  48548,  48554 
Children  with  severe  disabilities,  34188 

Statewide  systems  change  awards,  2105^ 
Children  with  severe  disabilities  program.  49394 
Oient  choice  program  demonstration  projects, 

32523 
Comnfiunity  education  development  centers 

program.,  437^2 
Cooperative  demonstration  program — 
Conununity  education  employnwnt  centers, 
65430.  65434 
Cooperative  education  program.  38506 
Desegregation  of  public  education- 
Direct  grant  and  fellowship  programs,  21864 


Direct  grants  programs  and  fellowship 

programs.  501^8,  68638,  68880.  68881 
Disabled  individuals,  protection  and  advocacy 

of  nghts.  ■(4786 
Distance  learning  through  telecommunications 


program. 


280ai 


Drug-free  schools  and  communities 
discretionar.  programs,  62647 
Drug  prevention  programs  in  higher  education, 

5963 
Duight  D  Eisenhower  leadership  development 

program,  etc  ,  31080.  40412 
Dwight  D  Eisenhower  national  program  for 

mathematics  and  science  education.  60007 
Early  childhood  education  and  violence 
counseling,  recruitment  and  training 
programi.  26192 
Educational  media  research.  prodilE^ion. 

dismbution,  and  training  program,  34168. 
54434 
Educational  research  and  development  centers 

program,  51690 
Educational  research  and  improvement,  library 

programs.  40992 
Educational  research  program,  3540.  45883 
Education  of  individuals  with  disabilities — 

Personnel  training  program,  31512 
Emergency  immigrant  education  program,  8744 
Endowment  challenge  programs,  50220 
Federal  Perkins  loan  program,  52370 
Federal  Perkins  loan  program,  etc  — 
Fiscal  operations  report  and  application, 

46072 
Institutional  eligibility  and  certification 
application,  61682 
RRST— Schools  and  teachers  program,  58478 
Foreign  language  matenals  acquisition  program. 

65703 
Foreign  periodicals  program.  28956 
Fulbnght-Hays— 

Faculty  research  abroad  and  doctoral 

dissertation  research  abroad  progranis, 
42530 
Group  projects  abroad  program,  40412 
Fund  for  innovation  in  education — 
Comprehensive-  school  health  education 

program,  64933 
Computer-based  instruction  program.  4660 
Innovation  in  education  program,  6267, 

14274 
Technologv  education  program-teacher 
networking  project,  6';)009 
Graduate  assistance  in  areas  of  national  need 

program,  60010,  65838 
Independent  living  centers,  21630.  27716. 

34788,  35720.  42820 
Indian  education  program  — 
Even  Stan  program,  9152 
Formula  grants,  65349 
.ndian  vocational  education  training  program, 

15052 
Individuals  with  disabilities — 
Education  program,  etc.,  36576 
Education  research  program,  4864.  4866, 

9597,  40700,  60928 
Parent  information  and  training  programs, 

28001,  39202 
Personnel  training  program,  31102,  45884 
Projects  for  initiating  special  recreational 

programs,  35767 
Special  studies  program,  53366 
Technology,  educational  media,  and  materials 

program,  48041,  48246 
Transportation  services  demonstration 
projects,  5963 
Individuals  with  most  severe  disabilities; 
supported  employment  services  and 
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technical  assistance  projects  and 
demonstrations.  34194,  49982,  59453, 
62336 
Institutional  quality  assurance  program; 

participation  deadline  and  selection  criteria 
revision.  30922 
Integration  of  vocational  and  academic  learning 

program;  demonstration  projects,  32808 
International  education  programs.  40413 
International  research  and  studies  program. 

50542 
■Jacob  K.  Javits  fellpWship  program.  7771. 

58090 
Library  education  and  human  resource 

development  program,  47800 
Library  research  and  demonstration  program. 
onUne  and  dial-in  access  to  statewide 
multitype  librar>'  database  demonstration 
project,  12314 
Life  skills  for  State  and  local  prisoners  program, 

14278,  15381 
Magnet  schools  assistance  program.  7771 
Minority  students  teaching  programs.  31019 
National  assessment  of  educational  progress 
data  reporting  program.  21974.  32656. 
50134.50135.63008 
National  assessment  of  educational  progress  trial 
State  assessment;  independent  evaluation. 
59610 
National  Institute  on  Disabihty  and 
Rehabilitation  Research^ 
Knowledge  dissemination  and  utilization 

program.  46710,  64298.  64356 
Rehabilitation  research  and  training  centers, 
5524,  5535,  9422,  11940,  11941.  13302. 
13313.  34994,  41910.  54004.  54006, 
66218.  66228 
Rehabilitative  engineering  research  centers. 

41010,  60096.  60099 
Research  and  demonstration  projects,  etc., 
36554,46714,64642 
National  resource  centers  program  for  foreign 
language  and  area  studies,  etc..  26534. 
46948 
National  science  scholars  program,  40801 
Patricia  Roberts  Harris  fellowship  program, 

32657.  33312 
Paul  Douglas  teacher  scholarship  program, 

42834 
Pell  grant  program,  etc. — 
Need  analysis  methodology  (1994-95  award 
year).  30910 
Postsecondary  education  improvement  fund — 
Comprehensive  program.  61080 
Innovative  projects  for  community  service 

program.  25980 
Special  focus  competition  (invitational 

priority;  higher  education  collaboration 
and  exchange  between  United  States  and 
European  Community).  25821 
Postsecondary  education — 
Programs  for  individuals  with  disabilities, 
32570,  48042,  48250 
Rehabilitation  continuing  education  programs, 

40414 
Rehabilitation  short-term  training  program, 

47188,59606 
Robert  C.  Byrd  honors  scholarship  program. 

42055 
School  construction  in  areas  affected  by  Federal 

activities  program,  18381 
School-to-work  opportunities  systems,  53388 
Services  for  children  with  deaf-blindness 

program.  15138.  34174 
Special  studies  program.  29571 
Star  schools  program.  51960 


State  postsecondary  review  program.  38022. 

52951.65976^* 
State  student  incentive  program,  68398 
State  vocational  rehabilitation  services  program, 

etc.,  reporting  requirements,  68125 
State  vocational  rehabilitation  unit  in-service 

training  program,  14564 
Strengthening  institutions  programs,  13465, 

50220 
Student  financial  assistance  programs; 

application  forms.  58250 
Student  Literacy  Corps  and  Student  Mentoring 

Corps  program.  14206,  26535,  43618, 

50543 
Talent  search  program,  59153 
Technology,  educational  media,  and  materials 

for  individuals  with  disabilities  program, 

32206.43190 
Territories  and  freely  associated  states 

educational  program.  14565 
Urban  community  service  program.  37718 
Youth  with  disabilities  secondary  education  and 

transitional  services  program.  34184.  49152 
Meetings: 
Children  with  Disabilities  Federal  Interagency 

Coordinating  Council.  39594 
Educational  Research  and  Improvement 

National  Advisory  Council.  7216,  54125 
Education  Statistics  Advisory  Council,  6267, 

25979,  42056,  44536 
Federal  Interagency  Coordinating  Council, 

54125.  68638 
Fund  for  Improvement  and  Reform  of  Schools 

and  Teaching  Board.  4157,  26300 
Indian  Education  National  Advisory  Council, 

6481.  14205,  17874.  29811,  58330,  58854. 

61900,  68639 
National  Assessment  Governing  Board,  3540. 

5964,  7133,  9152,  13748,  15491.  16526, 

25979,  32525.  33437,  33438,  34039, 

34995,  38559,  40630,  45883,  46949, 

53719,  55061.  57992.  59245,  68639 
National  Education  Goals  Panel,  5718,  9153, 

16655,  30043.  36657.  39009.  43869.  58156 
Non-competing  continuation  grant  award 

process,  40630 
Postsecondary  Education  Improvement  Fund 

National  Board,  49478,  62106 
Student  Financial  Assistance  Advisory 

Committee,  3941,  12581,  34428,  46634 
Time  and  Learning  National  Education 

Commission.  12223.  13255.  19410.  25822. 

31372.47264.53720.67782 
National  Education  Goals  Panel;  report 

availability;  news  conference,  48509 
Nurse  and  public  postsecondary  vocational 

education;  recognition  of  accrediting  agencies 
and  State  agencies  for  approval,  64559 
Postsecondary  education: 
College  facilities  loan  program.  31616 
Cooperative  education  program;  technical 

assistance  workshops.  15491 
Federal  Perkins  loan.  Federal  work-study,  and 

Federal  supplemental  educational 

opportunity  programs — 
Fiscal  operations  report  and  participation 
application;  electronic  submission 
hardware  requirements.  40702 
National  defense  and  Perkins  (national  direct) 

student  loan  programs,  directory  of 

designated  low-income  schools;  revised 

directory.  34575 
National  direct  student  loan  program,  47816. 

68690 
Privacy  Act: 
Systems  of  records.  6482.  30777.  44330 


Senior  Executive  Service 

Performance  Review  Board,  membership.  4041 S 
Special  education  and  rehabilitative  services: 
Assistance  to  States  for  education  of  individuals 
with  disabilities — 
Written  findings  and  decisions  and 
compliance  agreements.  40252 
Blind  vending  facilities,  arbitration  panel 
decisions  under  Randolph-Sheppard  Act, 
41738.  41739.  41740.  41741.  41742.  41743 
Private  schools  servmg  publicly  placed  children 
with  disabilities;  personnel  standards 
requirements.  32994 
State  educational  agencies;  submission  of  data. 

8745 
Talent  search  and  educational  opportunity  centers 
programs;  technical  assistance  workshops. 
53926 

Lnii.il'i*  nit  rii  .ind  1  raining 
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RULES 

Ex-service  unemployment  compensation 
regulations;  miscellaneous  amendments, 
43782 
Job  Training  Partnership  Act: 
Job  Corps  program  under  Title  IV-B.  69098 
Miscellaneous  amendments.  31471 
North  Amencan  Free  Trade  Agreement  (NAFTA): 
Aliens  on  H-IB  visas  temporanly  employed  in 
specialty  occupations  and  as  fashion 
models;  labor  condition  applications  and 
requirements  for  employers.  69226 

PROPOSED  RULES 

Alien  permanent  employriKnt  labor  certification 
process: 
Labor  market  information  pilot  program.  15242. 
26077 
Aliens  on  H-IB  visas  tempwrarily  employed  in 
specialty  occupations,  labor  condition 
applicaDons  and  requirements  for  employers. 
52152.  58994 
Job  Training  Partnership  Act: 

Job  Corps  program  under  Title  IV-B.  33000 

NOTICES 

Adjustment  assistance: 
A&A  Materials.  54604 
ABB  Power  T&D  Co.,  Inc.,  et  al.,  38441 
Agrico  Chemical  Co  .  47762,  52789 
Airfoil  Forging  Textron,  39234 
Airfoil  Forging  Textron,  Inc.,  49062,  51882 
Airfoil  Textron,  32549 
Alcoa  Electronic  Packaging,  49062.  51885 
Allied  Signal,  8769 
Allied  Signal.  Inc..  43656 
Alphabet.  Inc.,  51882 
Altoona  Steel,  16417 

Aluminum  Co  of  America  et  al.,  43124,  49061 
Alyeska  Pipeline  Service  Co  .  45918 
American  International  Manufaduring  Co  et  al.. 

42577 
American  National  Can  Co  et  al,  21319 
American  National  Can  Co.,  30070 
Amencan  Optical  Corp  .  6987.  8062 
American  Welding  &  Manufacturing  Co.  et  al., 

16417 
Ametek  et  al ,  44698 
Anadrill,  25657 

Anchor  Woven  Label  Co.  et  al.,  43656 
Anchor  Woven  Label  Co.,  48677,  49062 
Anderson  Sportswear,  19276 
ARCO  Alaska,  Inc.,  et  al ,  6809 
Ardyne,  Inc.,  17430 
Ardyne,  Inc.,  et  al.,  13803 
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^rk.la  Exploration  Co..  11249.  17430 

Armor  Elevator  Co  .  6019 

\TiT  Technologies.  15381 

\iiidi(  AutortxMive.  54376  j 

BTF.  30071 

Baker  Hughes  Production  Tools,  Inc..  13092 

Rdxer  Oil  Tools  et  al..  34482 

^^:.^.irO\\  Tools.  19276 

■v.iKer-Hughes  Tubular  Services,  21320 

H  ifiid  Management  Co  .  30070 

He  ,-      •■ek  Operations,  Inc  .  et  al..  38786 

■V-.  ■'  !)am  Products.  19846.  25658 

He;;  HeUicopter.  12372 

RcihEnergy  Mines,  Inc  ,  6020,  6987 

Hcthlehem  Steel  Corp..  17430.  30070.  33120, 

hi-j-:-.  Mdr^Mcturing  Co..  Inc.,  60464 

Big  Three  Indusmes.  Inc..  58352 

Bird  Products  Corp.  et  al..  8063 

Black  Eagle  Petroleum.  13804 

Boeing  Co. 

BP  Exploration  &  Oil.  Inc..  6420 

Brazier  Forest  Industnes.  Inc..  et  al..  12372 

Bnggs  &  Straton  Corp  et  al .  53215 

Brown  Shoe  Co.  et  al.,  59489 

Bull  HN  Information  Systems.  54376 

Cable  Electric  Products.  Inc  .  32550 

Callaway  Safety  Equipment  Co.,  Inc.,  31417 

Cameo  Products  &  Services  et  al..  2731 1 

Carborundum  Co  ,  60464.  65196 

Cas  Refining,  Inc  ,  13283 

Charm  Corp  et  al ,  36421 

Chevron  Petroleum  Technology  Co..  26559 

Chevron  USA   Production  Co  et  al..  34592 

Chevron  USA  Production  Co..  33671.  50567 

Chuska  Energy  Co  et  al..  46996.  58879,  61099 

Ciba-Geigy  Corp.  36421 

Cleveland  Pneumatic  Co.  et  al..  62375 

Colonial  Corp  of  America,  59490 

Coltec  Industnes,  Inc..  13283 

Communications  Instruments.  Inc..  37027 

Complete  Auto  Transit.  Inc.,  43657 

Conemaugh  &  Black  Lick  Railroad  Co.,  33121 

Cowan  Sportswear  et  al .  45919 

Cox  Exploration  Co  .  25658 

Crawford  Home  Fashions.  64007 

Crucible  Specialty  Metals  Corp.,  38442 

Cyprus  Siemta  Corp..  67422 

Cyprus  Thompson  Creek  Mining  Co..  16848. 

19277 
D&H  Manufacturers,  Inc.,  8770 
Dahlstrom  Manufacturing  Co..  Inc..  et  al.. 

59490 
Dale  Electronics  Inc..  6020 
Digital  Equipment  Corp.  et  al..  40159 
Digital  Equipment  Corp..  43657.  48677 
Douglas  Aircraft  Co..  15381.  28040.  47762 
Dover  Electronics  Co  et  al..  17909 
Dow  Chemical  Corp..  68440 
Dowty  Aerospace  Yakima,  30071.  32550  , 
Dunbar  Slag  Co.,  Inc.,  58353 
Dunbar  Slag  Corp.  et  al..  53658 
Durametal  Corp  et  al .  47762 
Eastern  Associated  Coal  Corp.  et  al.,  31417 
Eastern  Associated  Coal  Corp.,  53216 
Eastern  Stainless  Corp  et  al.,  58187 
Eastman  Teleco.  1 1250 
Eddy  Potash  et  al..  33672 
Enron  Corp  et  al..  57624 
Enron  Liquid  Fuels  Co..  43125 
Enserch  Exploration.  Inc..  26167 
Eihicon.  Inc..  et  al..  65404 
Exxon  Corp..  30071 
Five  Sons  Coats.  17910 
Frost  Dress  Manufacturer.  59490 
G&L  Machine.  52789.  53942 


G.E.  Motors  et  al..  19277 

GEO..  Inc  .  37027 

Gainco.  Inc  .  et  al .  51882 

Gencorp  Automotive  et  al..  26353 

General  Atrontcs  Corp..  40160 

General  Dynamics.  47763.  65194 

General  Electric  Aerospace  Electronic  Systems. 

38443 
General  Electric  Co  ei  al .  17286 
General  Electric  Co  .  30186.  36421.  43658 
General  Elearo  Mechanical  Corp..  60464 
Geotrace  Technologies,  Inc  .  47763 
Gerber  Childrenswear,  Inc  .  et  al .  58349 
GLG  Energy.  LP.  19846 
Good  Quality  Sewing  Co  et  al .  62375 
Goulds  Pumps,  Inc  .  68668 
Grant  Tensor  Geophysical  Corp..  21320.  40160 
GRL  Production  Services.  Inc  .  59492 
GTI  Corp .  47763 
H&P  Garment.  12373 
H.F.S  Apparel  Manufacturing.  Inc.,  60464 
H  W  Jan  Enterpnses.  Inc  .  48677 
Harken  Energy  Corp  .  46996 
Hawkins  Oil  &  Gas.  Inc  .  13804 
Hayes  Wheels  International  el  al .  30071 
Henson  Kickemick.  15382 
Hermitage  Hospital  Products.  68952 
Hewlett-Packard  Co ,  28614 
Highland  Co  et  al .  36421 
Hill  Acme  Co  &  Loma  Machine,  30073 
Hiiti  Steel  Industry  Division  &  SISCO,  Inc., 

41293 
Hilti  Steel  Industry  Division  et  al.,  43659 
Holden  Manufacturing  Co,  et  al .  33121 
Homco  International.  Inc..  et  al.,  34482,  68440 
Horizon  Potash  Corp  .  52329 
Hurlock  Sportswear  et  al..  26560 
1  C  Rainbows  et  al..  41293 
IBM  Corp .  43659 
ICl  Americas.  Inc  .  39234 
IMC-Agnco  Co.,  48677 
Intel  Corp.  31418 
JC&Meetal.  65194 
Jockey  International.  46996 
Jones  &  Lamson  Waterbury  Farrell  Corp.. 

65195.  68668 
Julie  Fashion  I  et  al..  47763 
Kaiser  Aluminum  &  Chemical  Corp..  68440 
Koch  Gaihenng  Systems  et  al.,  25658 
Lake  Shore.  Inc  .  51885 
Lally  Manufacturing  Corp..  585 
Laurel  Metal  Processing.  Inc..  34593 
Leslie  Fay.  57625.  65195 
Leviton  Manufacturing.  53942 
Logic  Sciences.  Inc..  34593 
Lucas  Aerospace  Power  Transmission  Corp.. 

19278 
M-I  DriUing  Ruids,  13804 
Magnetek  Century  Electric.  Inc..  53216 
Manlyn  Fashions.  Inc  .  5421.  8770 
Manin  Marietta  -  Ocean,  Radar  &  Sensor 

Systems,  58350 
Maynard  Oil  Co.,  32550 
MCM  Co..  Inc..  19278 
Merrow  Machine  Co..  16418 
Middle  Atlantic  Warehouse  Distributor,  Inc., 

12373 
Midessa  Drilling  Co.  et  al..  6421 
Midwest  Ponland  Cement  Co.  et  al..  5421 
Miss  Alma,  Inc..  et  al .  50568 
Mobil  Mining  &  Mineral  Co.  et  al.,  54376 
Moench  Tanning  Co..  44699.  45918 
Monessen.  Inc  .  6988,  17430 
Morristown  Manufactunng  Co..  Inc  .  et  al.. 

16419 
Neles-Jaittesbury.  Inc..  62376 


Nerco  Coal  Corp  .  51883 

NERCO  Minerals  Co.  et  al..  46997 

Nerco  Oil  &  Gas.  Inc.,  17908.  43659.  52329 

NERCO,  Inc  .  47764 

Nesile  Beverage  Co  .  46997 

Nokia-Maillefer,  6421 

Northrup  Corp..  38787 

Oberdorfor  High  Tex.  53215 

Occidental  Chemical  Corp  .  62683,  67422 

Octagon  Corp  et  al ,  28995 

Optek  Technology,  21320 

Outokumpu  Copper  Kenosha.  Inc.,  et  al..  45357 

Parker  Hannifin.  62376 

Penetrators.  Inc  ,  68440 

Penn  Footwear  Co  .  54604 

Pennshire  Stores,  35979 

Pennzoil  Sulphur  Co..  7249 

Petroleum  Testing  Service.  Inc..  58879 

Philips  Consumer  et  al ,  585 

Phillips  Petroleum  Co  et  al.,  16849 

Pictsweet  Frozen  Foods,  52789 

Pierce  Corp  et  al ,  46997 

PPG  Industnes.  Inc  ,  et  al.,  67422 

Praxair,  Inc  .  ct  al .  6810 

Precision  Castpans  Corp.  et  al .  35980 

Pnnceton  Packaging.  Inc..  35982 

PS  Industnes.  Inc  ,  et  al..  38443 

Pyke  Manufacturing  Co..  33123 

Quiet  Valley  Forest  Products.  Inc  .  et  al..  62683 

Radiometer  Technology.  Inc  .  68668 

RAMCO  Oil  &  Gas.  Inc.,  32550 

Rogue  Valley  Pnnted  Circuits,  Inc..  38444 

Saha-Union  International  (GA).  Inc..  67423 

San  Patricio  Corp.,  60465 

Santa  Fe  Dnlling  Co..  64007 

SDl  Technologies  Inc..  31418 

Season-All  Industries.  Inc  .  et  al..  64007 

Shenango.  Inc..  et  al..  37027 

SIA  Amenca.  64008 

Simonds  Industries.  Inc..  et  al..  68668 

Smane  Cane.  Inc..  53217 

Smith  Energy  Services.  46998 

Sonny  Styles.  Inc  .  53942 

South  Texas  Dnlling  &  Exploration.  Inc..  19846 

Spaulding  Composites  Co.  Inc..  7249 

Speciality  Industnes  &  Sales,  34483 

Standard  Tool  &  Manufacturing  Co.  et  al., 

15382 
Stanley  Smith  Secunty,  Inc  .  35982 
Sundor  Brands.  Inc..  11250.  12373 
Sundstrand  Electncal  Power  Systems  et  al.. 

.54377 
Synergy  Consultants.  Inc..  et  al..  62684 
Syntron.  Inc  .  et  al .  26561 
Tanya  A  Mane.  Inc..  19278 
Tanya  A.  Marie,  Inc  ,  et  al..  12374 
Target  Sportswear.  Inc..  47765 
Tektronix.  Inc..  et  al..  12599 
Teledyne  Vasco  Colonial  Plant  et  al..  15383 
Tetley.  Inc  .  12600 
Texaco  Exploration  &  Production.  Inc..  12374. 

13092.  13283.  21599.  25659.  26561 
Texaco.  Inc  .  30073 
Texas  Instruments.  Inc..  et  al .  67423 
Thiokol  Corp.  et  al.  4185 
Thumb  Plastics-McAllen.  Inc..  et  al..  4186 
Timco  Services,  Inc..  et  al .  4187 
Transco  Energy  Corp.  et  al..  25660 
Tn-State  Optical  Co.,  Inc..  et  al..  28997 
Trimac  Transportation  Services  (Western).  Inc.. 

58350 
Triumph-Lor,  Inc  ,  et  al.,  40160 
Tubeco  Steel  Manufactunng,  Inc,  et  al.,  8063 
Tuckes  Dnlling  Co  ,  Inc  .  et  al  ,  19847 
U-Brand  Corp ,  19848 
United  Technologies  Corp.  et  al.,  48678 
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UNOCAL  Corp..  4187.  8064 

Upjohn  Co..  67424 

Valley  Dress  Manufacturing  Co.  ct  al..  11250 

Variety  Knit  et  al..  60465 

Vassar  Fibercoating  &  Metalizing  ct  al..  7818 

Villa  Fashions,  Inc..  47765,  48079 

Vought  Airc/tft  Co.,  57626 

Wang  Laboratories,  Inc..  61099 

Wang  Laboratones.  Inc.,  et  al..  34483 

Wayne  Corp  et  al.,  13506 

Wayne  H,  Mullin  Shoe  Patterns.  8064 

WCI  Steel  et  al.,  30073 

Welchem.  Inc.,  1 1250 

Western  Gas  Resources,  Inc.,  et  al.,  32726 

Weyerhaeuser,  68 1 1 

Willamette  Industries.  Inc  ,  et  al..  21320 

Wilson  Hydrocarbon.  Inc..  et  al..  51884 

Winters  Indu.stnes.  53943,  58353 

Wyman  Gordon  Co.,  Aerospace  Forging,  et  al.. 

68669 
X'll  Diskette  Products  et  al..  58351 
Yankee  Atomic  Electric  Co.,  26355 
Zebulon  Manufacturing  et  al.,  49321 
Alien  temporary  employment  labor  certification 
process; 
Agncultural  and  logging;  adverse  effect  wage 
rates  and  meal  charges,  6643 
Committees;  establishment,  renewal,  termination, 
etc.; 
Apprenticeship  Federal  Committee.  65405. 

65406 
Job  Training  Partnership  Act  Native  American 

Programs'  Advisory  Committee.  6645 
Native  American  Employment  and  Training 
Council.  15385.40836 
Emergency  unemployment  compensation  program: 
Benefit  penods  in  all  States.  28998 
Extended  benefit  periods;  changes.  15165. 

44385 
General  administration  letters — 

1991  amendments;  operating  instructions. 
34484 
Environmental  staiemen's;  availability,  etc.; 
Charleston  Job  Corps  Center,  WV,  13092 
Connecticut  Job  Corps  Center,  CT,  13093 
New  Orleans  Job  Corps  Center,  LA,  13093 
Federal-State  unemployment  compensation 
program; 
Benefits  quality  control  annual  report 

availability,  40836 
Federal  Unemployment  Tax  Act — 

Cenifications  relating  to  credits,  59071 
Slate  employment  services  program;  acquisition, 
use,  and  disposition  of  real  property  by 
States,  68158 
Unemployment  insurance  program  letters — 
Federal  unemployment  insurance  law 
interpretation,  52790 
Grant  and  cooperative  agreement  awards: 
Job  Training  Partnership  Act — 
Asso<fiatibn  for  Manufacturing  Technology, 

■'586 
Bay  State  Center  for  Applied  Technology  of 

Boston,  586 
Contact  Center,  Inc..  28998 
Manpower  Demonstration  Research  Corp., 

19278.  22020 
United  Auto  Workers  Labor  Employment  and 
Training  Co.  of  New  Yoric,  587 


Grants  and  cooperative  agreements;  availability, 
etc.  T» 

Job  Training  Partnership  Act — 

Defense  conversion  adjustment  program; 
retrainmg  and  readjustment  services  for 
dislocated  workers;  demonstration 
projects,  31540 
Defense  diversification  program,  38604 
Farmworker  housing  assistance  program. 

68441 
Migrant  and  seasonal  farmworker  programs, 

6988 
National  Center  for  the  Workplace,  17287, 

31219 
National  workforce  assistance  collaborative, 

17286,  31219 
Youth  fair  chance  demonstration  projects. 
67814 
Job  Training  Partnership  Act 
Allotments  and  preliminary  planning  estimates 

(1993  PY),  11063 
Dislocated  workers  employment  and  training 
assistance — 
Title  III  funds  reallotment,  63396 
Dislocated  worker  units;  State  designations;  list, 

60213 
Job  Corps  program;  centers  sites  selection. 

33988 
Migrant  and  seasonal  farmworker  programs — 
State  planning  estimates  and  allocation 
fo.mula,  19279 
Native  American  programs — 
Regular  and  summer  youth  employment  and 
training  programs,  allocat]C>ns,  etc.,  5021 
Service  delivery  areas,  guidance  letter.  18114 
Targeted  jobs  tax  credit  program — 
Lower  living  standard  income  level; 

economically  disadvantaged,  definition. 
15506 
Reauthorization.  47765 
Training  and  employment  guidance  letters — 
Governor's  coordination  and  special  services 
plans  and  statewide  job  training  plans; 
modifications,  16849 
Labor  surplus  areas  classifications; 
Annual  hst.  53943,  62141 
Additions.  31220.  36422.  43660.  62141 
Meetinp: 
Job  Training  Partnership  Act  Native  American 
Employment  and  Training  Council.  54173 
Job  Training  Partnership  Act  Native  American 

Programs'  Advisory  Committee.  29435 
Unemployment  Compensation  Advisory 
Council,  17908.  42109,  42110,  58188, 
64969,  65196 
Nonimmigrant  aliens  employed  as  registered 
nurses,  attestations  by  facilities;  list,  26355, 
28998,  32723,  40162,  48534,  52793,  60064 
Nonimmigrant  aliens  temporarily  employed  as 
registered  nurses,  attestations  by  facilities; 
list,  6645.  7819.  13284,43125 
Organization,  functions,  and  authority  delegations: 
Director.  Unemployment  Insurance  Service, 
64008 
Unemployment  compensation: 
Ex-servicemembers;  remuneration  schedules. 

6135.6136 
General  administration  letter — 
Extended  benefits  law;  1992  amendment. 
21477 
Wagner-Peyser  Act: 

Allotments  and  planning  estimates  (1993  PY). 
11063.30815 
Applications,  hearings,  detenninaiions.  etc.: 
Callaway  Safety  Equipment  Co.,  Inc.,  27312 
Kearney  &  Trecker  Corp.,  28041 


Oloffson  Corp.,  27312 
Pennsylvania  Optical  Co.,  28041 
Revnolds  Cable  Plant,  27313,  41293 


">  ;jU 


See  National  Comrrussion  for  Employment  Policy 

Em[il"\ ni-nt  Standards 

.Vdmmibiration 
See  Wage  and  Hour  Division 
RULES 

Federal  Employees'  Compensation  Act. 
Claims,  social  secunty  numbers  disclosure. 
68031 
Longshore  and  Harbor  Workers'  Compensation 
Act; 
Claims;  social  secunty  numbers  disclosure, 
68031 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions.  118.  3296.  4718.  5760.  7250,  8430. 
11631.  11641.  12600.  13648,  15166,  16421, 
I743I,  18418,  19844,  21754.  26167.  27313, 
28039,  29639.  31052,  31757.  32722.  33672. 
34488.  35978.  37028.  38440.  39568.  40835. 
42108.  43128.  44385.  45358.  46998.  47761. 
48676.  50052.  51386.  52510.  53562.  54604. 
58188.  59072.  60061.  61098.  62377.  64009. 
64970.  66028.  68444 


En« 


!'!« 


See  Alaska  Power  Ailmmisiration;  Bonneville 
Power  Administration;  Conservation  and 
Renewable  Energy  Office;  Economic 
Regulatory  Administration;  Energy  Efficiency 
and  Renewable  Energy  Office;  Energy 
Information  Administration;  Energy  Research 
Office;  Federal  Energy  Regulatory  ^ 

Commission;  Heanngs  and  Appeals  Office. 
Energy  Department,  Southeastern  Power 
Administration;  Southwestern  Power 
Administration,  Western  Area  Power 
Administration 

RULES 

Acquisition  regulations: 
Collective  bargaining  agreements,  arbitration  for 
protection  services  and  management  and 
operating  contracts,  36149 
Contractor  employee  protection  program, 

implementation,  39679 
Foreign  controlled  contractors,  awards 

restrictions,  59682  , 
Major  Fraud  Act  of  1988;  management  and 

operating  contracts;  implementation,  61625 
Management  and  operating  contracts — 
Facilities  management,  34924.  43287 
Miscellaneous  amendments.  32306 
Nuclear  hot  cell  services.  8909.  42688 

Correction,  39679 
Research  opportunity  announcement;  solicitation 

procedures,  37868 
Technical  amendments,  36363 
Energy  Department  property;  trespassing,  criminal 

fines,  47984 
Foreign  atomic  energy  activities;  assistance,  39635 
Nuclear  aaivities;  procedural  rules,  43680 
Patent  Compensation  Board  regulations.  North 
Amencan  Free  Trade  Agreement  (NAFTA) 
compliance.  68732 
I»rotective  force  personnel,  security  skills  training 
and  qualifications  standards,  45787 
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Correction.  60102 
Radiation  protection  for  occupational  worker?. 
65458 
Correction.  67442 
Uranium  enrichment  decontamination  and 
decommissioning  fund,  domestic  utilities 
ipctia!  x^^e^^^1enI  rr^cedures,  41160 

PROPOSED  RILLS 
Acquisition  regulations: 
Federal  information  processing  resources 

i^quisiQon  by  contracting,  63556 
Interagency  agreements.  36918 
Major  Fraud  Act  of  1988,  management  and 

operating  contracts:  implementation.  4141 
Organizational  conflicts  of  interest  regulations; 

alterauons,  38340 
L  pdated  coverage,  etc  .  63553 
Assistance  regulauon> 
Epidemiology  and  oi.*ier  health  studies  Tinancial 

assistance  program.  53671 
Seismic  safety  standards.  63123 
Classified  maner  or  special  nuclear  matenal; 
critena  and  procedures  for  determinmg 
eligibility  for  access.  64509 
Foreign  atomic  energy  activities;  assistance. 

13427,  15441 
Racianon  protection  of  public  and  environment. 

Regulator)  agenda,  24246,  56268 
Reimbun;emem  for  costs  of  remedial  action  at 
active  uranium  and  thonum  processing  sites, 
42450 
Uranium  enrichment  decontamination  and 
decommissioning  fund,  domestic  utilities 
special  assessment  procedures,  41 164 
Correction.  49445 
Hearing.  43573 

NOTICES 

Alternative  fuel  use;  feasibility  and  economic 
impaa.  analytical  methodology  availability, 

Atomic  energ>  agreement-s.  subsequent 

arrangements.  3266.  6632.  8590,  12363, 
15846.  19248.  26128,  28009.  28402,  30784. 
31961.  35441.  37475.  37720,  38121.  41087. 
42306.  43098.  47137.  50353.  50543,  53722, 
59460.  63162.  65352.  65976 
Civilian  Radioactive  Waste  Management  Office; 
altemauve  program  strategy;  task  force  report 
availability.  38364 
Coal  and  coal  technology  export  resources 

industry  directory;  international  distribution. 
13260 
Coal  combustion  byproducts  utilization  study; 

information  solicitation.  47725 
Committees;  establishment,  renewal,  termination. 
etc 
Environment.  Sal'etv  anJ  Health  Advisory 

Commirtee.  4416 
FuMon  Energy  Advisory  Committee.  49479 
National  Coal  Council.  64734 
National  Petroleum  Council.  64735 
Conflict  3t  interests 
Contract  awards,  potential  organizational 

conflict  of  interest.  33262 
Supep.isory  employees,  compensation 

prohibitions.  6627 
Supcrvisorv  employees;  divestiture  requirements 
vmvek.  1^238,  45326,  45327 
Domestic  uranium  exportation  promotion;  report 

to  Congress,  availability,  26740 
ElecTncirv  expon  and  import  authorizations. 
T^rmits   etc 
Central  Pov^er  i  Light  Co..  8262,  17880 
Citizens  Utiliues.  17881 


Detroit  Edison  Co  .  69356 
Detroit  Edison  Co  et  al..  6632 
Minnesota  Power  &  Light  Co  .  44507 
New  England  Power  Pool.  12364 
Northern  State*  Power  Co  ,  40415 
Portland  General  Electric  Co..  62342 
San  Dicgo  Gas  &  Electnc  Co  .  65163 
Washington  Water  Power  Co..  64735 
Energy  facility  siting;  report  availability.  65703 
Environmental  restoration  and  waste  management. 
4692.  38751 
Albany  Research  Center.  OR;  radiological 

conditions,  certification.  1 1041 
Hza  Gate  property.  TN;  radiological  and 
chemical  condition  certification; 
decontamination.  59020 
Interim  mixed  waste  inventory  report;  waste 
streams,  treatment  capacities,  and 
technologies;  availability.  25822 
Mixed  waste,  plans  for  treating,  submission 
schedules;  Federal  Facility  Compliance  Act 
implementation.  17875,  26185 
Environmental  statements;  availability,  etc  : 
Advanced  Neutron  Source.  TN.  31019 
Bangor  Hydro-Electric  Co  .  ME;  construction 
and  operation  of  new  electnc  energy 
transmission  facilities.  67400 
B-Factory  particle  accelerator  {asymmetric 

electron  positron  collider).  48874,  68881 
Foreign  research  reactor  spent  nuclear  fuel  of 

U.S.  ongin;  acceptance  policy.  54336 
Hanford  Site.  WA.  eight  surplus  production 
reactors  decommissioning,  4690.  48509 
Idaho  National  Engineenng  Laboratory,  ID; 
environmental  restoration  and  waste 
management  activities,  46951,  47725 
Knolls  Site  Low  Level  Radioactive  Material 
Processing  Facility,  NY;  construction  and 
operation.  60852 
Lawrence  Livermore  National  Laboratory/ 
Sandia  National  Laboratories.  Livermore. 
CA.  6268 
Nuclear  Weapons  Complex — 
Nonnuclear  component  consolidation.  36658. 

48043 
Reconfiguration.  39528,  43098 
Strategic  Petroleum  Reserve;  expansion.  6953. 

33801 
Uranium  mill  tailings  remedial  action  project. 

NM.  7551 
Weldon  Spring  Site  Remedial  Aaion  Project. 

MO,  5365,  59718 
York  County  Cogeneration  Facility,  PA. 

construction  and  operation.  40631.  48639 
Roodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
East  Fork  Poplar  Creek  pilot  treatability  study. 

TN.  59245 
Femald  Envinjnmental  Vldnagemeni  Project, 

OH.  29401.62647,  64561 
Marginulina  Sand  project,  TX,  42056 
Middlesex  Samplmg  Plant  et  al .  NJ.  36192 
Oak  Ridge.  TN.  11042.  29401.  31373.  32658. 

44810.  51624.  51813.  60011.  63572 
Paducah  Gaseous  Diffusion  Plant  KY.  51812 
Pantex  Plant.  TX.  65350 
Portsmouth  Gaseous  Diffusion  Plant.  OH,  51813 
Project  Chanot  Site.  AK.  37719 
Rocky  Flats  Plant.  CO,  6273.  13826 
Savannah  River  Site.  SC,  37719.  45327,  51066 
Tonawanda  Site.  NY,  59021 
Wabash  River  Generating  Station.  IN,  9153 
West  Hackbcn7  Tertiary  Pn)ject.  LA.  42058 
Grant  and  cooperative  agreement  awards 
7ih  International  Conference  on  CoaJ  Science, 
13755 


Advanced  Fuel  Research.  Inc..  33935 
Air  Products  &  Chemicals.  Inc..  26967 
Alaska.  40123 

Albers  Air  Conditioning  Corp..  43619 
Alliance  to  Save  Energy,  48640 
Aluminum  Co  of  Amenca.  49983 
American  Council  for  an  Energy-Efficient 

Economy.  39009 
Amencan  Foundi^men's  Society.  47129 
Amcncan  Iron  &  .Steel  Institute.  6484 
.American  Public  Power  Association.  67400 
Amencan  Solar  Network  Limited.  43619 
Associated  Western  Universities,  Inc.,  31953 
Baness  .Associates.  26967 
Benedict  College.  :6Q68 
Bleil.  Carl.  Dr    Energy  Materials  Research. 

42531 
BP  Research.  12946 
California  Environmental  Protection  Agency. 

49479 
California  Institute  of  Technology.  45328. 

47434 
CER  Corp  .  18085 
Clark  County  School  District.  49039 
Coastal  Zone  Foundation.  35922 
Colorado  State  University.  42533 
Columbia  Basin  College.  60443 
Community  College  Southern  Nevada.  35439 
Conference  of  Radiation  Control  Program 

Directors,  33086 
Consortium  for  Fossil  Fuel  Liquefaction 

Science.  13755 
Con-Tech  Industries.  Inc  .  43619 
Council  of  State  Governments.  Midwestern 

Office.  64937 
Durability.  Inc  .  47265 
East-West  Center,  32921 
East- West  Center.  Resource  Systems  Institute. 

19411 
Electric  Power  Research  Institute.  15330.  47725 
Energy  Concepts  Co  .  42306 
Enterpnse  Corp  of  Tampa  Bay.  55061 
EOP  Foundation.  Inc  ,  43343 
Fred  Hutchinson  Cancer  Center.  52292 
G2  Systems  Corporation,  43619 
Gas  Technology  Information.  Inc..  17387 
Georgia  Energy  Resources  Office,  30154 
Georgia  Institute  of  Technology.  49479 
Georgia  Tech  Research  Corp..  39010 
Gectechnical  Board,  15138 
Global  Outpost,  Inc  ,53189 
Golden  Technologies  Co.  Inc.,  40123 
Governors'  Ethanol  Coalition  (Nebraska),  29572 
Great  Lakes  Governors  Council,  43343 
Health  Physics  Society,  58854 
Hlavacek.  Vladimir,  33935 
Industra  Inc  .  47435 
Institute  for  Paper  Science  and  Technology. 

48053 
Jackson  State  Univen.it>  et  al  .  43100 
Jefferson  County  School  Distnci  R-1.  6628 
Kansa.s  City  Suppon  Office.  30154 
Kansas  State  University.  39010 
Kelasiic  Mine  Beam  Co  ,  45488 
Lake  County,  ID,  16526 
Lawrence  Livermore  National  Laboratory-Site, 

00.  7216 
Lof  Energy  Systems.  Inc..  43344 
Lower  Savannah  Council  of  Governments, 

43620 
Manufactunng  &  Technology  Conversion 

International.  Inc.  18208 
Marine  Safety  Systems.  Inc  .  40802 
Massachusens  Institute  of  Technology.  17222 
Michigan  State  University.  35439 
Minnesota  Department  of  Public  Service.  29572 
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Mississippi  State  University.  33934 
Montana  College  of  Mineral  Science  and 

Technology.  48640 
National  Academy  of  Sciences.  47129 
National  Association  of  Regulatory  Utility 

Commissioners,  40802 
National  Association  of  State  Energy  Officials. 

48640 
National  Conference  of  State  Legislatures, 

43344 
National  Council  on  Radiation  Protection  and 

Measurements.  11042 
National  Govenors'  Association,  36192 
National  Hispaiuc  University,  29402 
New  Mexico,  21564 
New  Mexico  Institute  of  Mining  and 

Technology.  61684 
New  Mexico  Mathematics.  Engineering,  Science 

Achievement  Inc.,  57590 
New  Mexico  Mines  and  Mineral  Resources 

Bureau.  30780 
Nez  Perce  Tribe.  51814 
North  Carolina  Agriculture  and  Technical  State 

University,  47726 
North  Carolina  Alternative  Eneigy  Corp.,  44664 
Northeast  Sustainable  Energy  Association, 

27718 
Ohio  State  University  Research  Foundation, 

36950 
Oklahoma  Geological  Survey,  44663 
Oregon  Energy  Department,  68128 
Oregon  Graduate  Institute  for  Science  and 

Technology,  40124 
Osmotek  Inc.,  17222 
Pacific  Gas  &  Electric,  36662 
Pacific  International  Center  for  High 

Technology  Research,  4481 1 
Pennsylvania  Energy  Office.  48641 
Petroleum  Engineering  Society,  31699 
Philadelphia  clean  cities  program,  48641 
Philadelphia  School  Distnct  48641 
Pittsburgh  Energy  Technology  Center,  26740 
Regulatory  Assistance  Project,  33936 
Research  Foundation  of  State  University  of  New 

York,  39010 
Research  Triangle  Institute,  6391 
Reservoir  Engineering  Research  Institute,  40125 
Sarkeys  Energy  Center,  University  of 

Oklahoma.  14385 
S-Cal  Corporation.  43620 
Shoshone-Bannock  Tribes.  6485 
Society  of  Automotive  Engineers.  48642 
Society  of  Petroleum  Engineers.  19807,  59021 
Solar  Energy  Industries  Association,  43344 
South  Carolina  Research  Authonty,  13255 
Southeastern  Conscruum  for  Minorities  in 

Engineenng.  47265 
Southern  Stale*.  Energy  Board,  27545,  44665 
SouthFace  Energy  Institute.  44664 
Southwest  Research  Institute,  47435,  49984 
SPARKTECH,  43620 
Stanford  Unuersity.  5%5 
Structural  Insulated  Panel  Association,  47436 
Sun  Refining  and  Marketing  (SUN),  Applied 

Research  and  Development,  5971 
Superkinetic,  Inc.,  38365 
Surface/Interface,  Inc  ,  43621 
Syracuse  University,  36662 
Texaco.  Inc  ,  12363 
Texas  A  &  M  University.  43621 
Thane-Coat.  Inc  ,  38365 
Thermally  Modified  Sand,  Inc.,  45489 
THERMECON.  33936 
Transcom  Co  .  45489 
Trutna.  William  R  .  44665 
Tufts  L'niversits.  14206 


US  -ASEAN  Council.  40803 
Ullraflo  Corp .  45489 

United  States  Associatioli  for  Renewable  Energy 
and  Energy  Efficiency  Development.  38365 
University  and  Community  College  System  of 

Nevada.  17223 
University  of — 

Alabama-Birmingham.  42305 

Anzona,  4432 

California,  11221 

Colorado,  34575 

norida.  26968 

Idaho.  48642 

Maryland,  26968 

Massachusetts,  14207 

Nevada.  30043,  35440,  40123 

North  Dakota.  Energy  and  Environmental 

Research  Center.  4984 
Oklahoma.  65976 
Rochester.  35440 
Texas  at  Austin,  16179 
Utah,  35441,  43621 
Wisconsin,  42533 
USA-ROC  Economic  Council.  16179 
User  Scale  Applications  Photovoltaics,  It»c., 

47730 
Virginia  Polytechnic  Institute  and  State 

University.  29573.  43869 
Washington,  47266 
Welch,  James,  33936 
Western  Governors'  Association,  30155 
Western  Interstate  Energy  Board,  28001 
Wisconsin  Center  for  Demand-Side  Research, 

39011 
Yakima  Indian  Nation,  11592 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Advanced  coal  research  program  at  US. 

colleges  and  universities,  51325 
Advanced  fossil  resource  utilization  research  at 
historically  black  colleges  and  universities, 
64934 
Basic  energy  sciences  et  al ,  53510 
Coke  oven  emission  control;  research, 

development  and  demonstration,  8047 
Competitive  research  stimulation;  experimental 

program,  61900 
Electric  power  or  heat  generated  from 
geothermal  energy  in  hot  dry  rock; 
prototype  production  and  marketing  facility 
development  project,  48052,  54125 
Energy-related  inventions  program.  62648 
Environmental  restoration  and  waste 

management  program,  1 3465 
Environmental  technology  community  college 

educational  bridge  program,  48053 
Heavy  duty  State/municipal  vehicle  alternative 

fuel  demonstration  program,  19411 
High  performance  parallel  pnx«ssor  computing, 
collaborative  research  and  development 
projects.  26129 
Industrial  waste  reduction  program,  47729 
Molten  carbonate  fuel  cells  (MCFC)  production 
design  improvement;  research  and 
development,  30043 
Museum  education  program,  65704 
Nuclear  power  and  propulsion  technologies  for 

use  in  space.  63931 
Oil  from  slope  and  basin  clastic  (Class  III) 
reservoirs,  economic  producibility 
maximization;  cost-shared  ptojects.  55061, 
59021 
Paitnership  for  global  competiveness,  42954 
Pulp  and  paper  industry;  r^earch,  development 
and  demonstration  advanced  technologies. 
31953 


Rural  education  enrichment  program.  7133 
University  research  in.strumentation  program. 

51327 
Utilization  of  advanced  coal  technology 
combustion/desulfunzation  solid  by- 
products. 27718 
Weathenzation  assistance  program,  26969 
Greenhouse  gas  emissions  and  reductions,  and 
carbon  sequestration;  voluntary  reporting 
guidelines.  40116.  43622,  53720,  62106 
Initiation  of  consultation  with  affected  industries 
and  interested  parties,  report  to  Congress, 
26302 
Inventions  available  for  bcense.  26535.  54126, 

60012 
Meetings 
Basic  Energy  Sciences  Advisory  Comminee, 

53931 
Carbon  sequestration — 

Voluntary  reporting  guidelines,  workshops. 
53720.  58156,64567 
Civilian  radioactive  waste  management,  public 

involvement  workshop,  39537 
Clean  coal  international  technology  transfer 

program,  65980 
Contracting  policies  and  practices,  44176 
Environmental  Restoration  and  Waste 

Management  Advisory  Committee,  9154, 
16817,  27273.  31514,  31954,  46167,  62107 
Environment,  Safety  and  Health  Advisory 

Conunittee,  14565 
Federal  Fleet  Conversion  Task  Force,  31373, 

38560.  52292 
Greenhouse  gas  emissions  and  reductions — 
Climate-wise  voluntary  greenhouse  gas 

enussions  reducuon  recognition  program, 
workshop.  63574 
Voluntary  reporting  guidelines;  workshops. 
53720.  58156.64567 
Human  health  risk  assessment  of  remediation 
and  waste  ntanagennent  activities, 
environmental  transport  computer  models 
workshop.  58165 
Hydrogen  Techmcal  Advisory  Panel,  11848, 

46168 
Inertial  Confinement  Fusion  Advisory 
Committee/Defense  Programs,  8746, 
39202.  67782 
International  Energy  Agency  Industry  Advisory 

Board,  8935,  12581,  32112,  54126 
Multi-purpose  canister  conceptual  design 

workshop,  33270 
National  advanced  manufactunng  technologies 
initiative;  5-year  program  plan;  workshop, 
31199 
National  Coal  Council.  26317.  48886.  51629. 

58547 
National  Electnc  and  Mastic  Fields  Advisory 

Comminee,  38752,  54126 
National  Petroleum  Council,  42309,  45329, 

52484 
Nuclear  waste  management  plan  report.  7217 
Pantex  Plant.  Amarillo,  TX;  plutonium 

components  interim  storage,  preapproval 
environmental  assessment  comments, 
61901 
Secretary  of  Energy  Advisory  Board.  68399 
Secretary  of  Energy  Advisory  Board  task  forces, 

33263 
Yucca  Mountain  waste  package  development 
workshop,  37720 
Mined  geologic  disposal  system  (MGDS)  license 
applications  preparation  annotated  outline; 
transmittal  to  NRC,  31699,  63572 
Monitored  retrievable  storage  (MRS)  facility, 
license  application  annotated  outline; 
transmittal  to  NRC,  39800 
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NasuraJ  ia.'.  sxptiration  and  imponauon. 
AGE  Marketing  Co  .  6279 
MG  Trading  Corp  ,  30161 
A!C  Trading  Cotpofstion,  Inc..  40810 
Alcan  Aluminum  Corp..  6487 
Altresco  Pittsfield.  LP.  59028 
Amerada  Hess  Corp  .  12583.  14570 
Amencan  Hunter  Exploration  Ltd..  12364. 

:il63.  35446 
Am<xo  Energy  Trading  Corp  .  40640,  51071 
Ar.adarko  Trading  Co.  11051 
A.NR  Gas  Supply  Co..  59028.  64753 
Aquila  Energy  Marketing  Corp  .  1 1051 
Aquila  Southwest  Marketing  Corp  .  6489.  13260 
Associated  Natural  Gas.  Inc  .  40641.  51071 
Bay  State  Gas  Co  .  41761 
Bonus  Gas  Processot^.  Inc.,  49297 
BndgeCas  U  S  A  .  Inc  .  28956.  64753 
Brytnore  Energy  Inc  .  38566 
CaJnStates  Petroleum  Marketing.  68902 
Canton-Potsdam  Hospital.  5726 
CanWest  Gas  Supply  USA,  Inc  .  549 
Cascade  Natural  Gas  Corp.,  3^791,  37476, 

64399 
Centra  Gas  Ontario  Inc  .  15846 
Chevron  Nalural  Gas  Services.  Inc.  6487. 

1722*) 
Cieio  Ga.s  Mariceting  Co..  6397 
CoEnergv  Ventures,  Inc  .  17229 
Conoco. 'inc.  39011.  41463.  46967 
Consumers  Gas  Co  Ltd  .  54131.  67784 
Ciestar  Energy  Marketing  Corp..  1 1848,  52959 
Danmouth  Power  Associates  L.P.,  27719 
DEKALB  Energy  Co  .  27273 
[Jcveiopmeni  Associates.  Inc..  42533 
E!  Pdso  Ga.s  Marketing  Co..  26317,  28956. 

Enron  Gas  Markeung  Canada  Inc..  8051,  19248 

Gas  Co  of  New  Mexico,  347 

Goet2  Energy  Corp.,  6398 

Grand  Valley  Gas  Co  ,  29216,  59028 

Granite  State  Gas  Transmission,  Inc.,  52960, 
5QO:9 

Gr«ai  West  Energy  Ltd..  35932 

Hesse  Gas  Co..  64403 

Husky  Gas  Marketing.  Inc..  32349.  64753 

IGI  Resources.  Inc  .  64403 

Indeck  Oswego.  LP,  et  al..  13589 

Indeck-Yerkes.  LP.  8051 

Inland  Natural  Gas  Marketing  Ltd.,  33628 

Iroquois  Enef^  Management.  Inc..  38566 

JMC  Fuel  Services,  Inc..  68902 

Jonan  Gas  Marketing  Inc..  41761 

Kamine/Besicorp  Natural  Dam  LP..  348 
KCS  Energy  Markeung.  Inc  .  17579 
Linape  Resources  Corp  .  13061 
\\C\  Gas  Acquisiuon  General  Paitnership, 

6121 
.Mendian  Marketing  &  Transmission  Corp.. 

25634,  35446 
Mexus  Trading  Co..  16656.  28956 
Midcon  Gas  Services  Corp.,  29817 
Midland  Cogeneration  Venture.  L.P.,  51071 
Midwest  Gas,  64403 

Mobil  Natural  Gas  Inc  .  42533,  44814,  51072 
Mock  Resources,  Inc  .  13061 
Montana  Power  Co..  3274.  59029 
.Murphy  Gas  Gathenng  Inc..  64403 
Natural  Gas  Clearinghouse.  42063.  42%1. 

Sc*  Y  rk  State  Electnc  and  Gas  Corp.,  13261 
S<^necn  Energ>  Corp ,  38567.  40641 
N  rr  Amencan  Resource  Co  .  58001 
S  nhem  California  Power  Agency.  54131 
.NoRhem  Natural  Gas  Co.  et  al .  59029 
Northern  Utilities,  Inc.,  41761 


:« 


Nonhridge  Gas  Marketing  Inc  .  67785 
Northstar  Energy  Corp  .  36682 
O&R  Energy.  Inc  .  64403 
Ocean  State  Power.  67785 
Pacific  Gas  &  Electnc  Co..  52959 
Pacific  Gas  Transnussion  Co  .  54131 
Pan-AIbcrta  Gas  (US).  Inc  .  26974 
Panhandle  Eastern  Pipe  Line  Co  .  59029 
Pawtucket  Power  Associates,  LP,  27563, 

68902 
Peoples  Natural  Gas  Co  .  43350 
Petro-Canada  Hydrocarbons  Inc  .  15492 
Philbro  Oil  &  Gas.  Inc  .  52959 
Phillips  Alaska  Natural  Gas  Corp  et  al .  6488 

16191 
Poco  Petroleum,  Inc  .  68902 
Portal  Municipal  Gas.  15341 
ProGas  USA.  Inc  .  59029 
Rochester  Gas  &  Electnc  Corp ,  93,  3275 
Rotterdam  Generating  Co.,  LP,  5727 
Salmon  Resources  Ltd..  68902 
SaskEnergy  Inc ,  67785 
Selkirk  Cogen  Partners,  LP,  93,  6121 
Sierra  Pacific  Power  Co.,  59030 
Sonat  Marketing  Co  .  31700.  38756.  43630 
Tennessee  Gas  Pipeline  Co..  34262.  41761. 

44814.  52959 
Tenngasco  Corp  ,  11051.  14570.  28863 
Texaco  Gas  Marketing  Inc..  30161.  36682 
Texas  International  Gas  &  Oil  Co  ,  34045. 

41762 
TM  Star  Fuel  Co.  11051 
TransCanada  PipcLincs  Ltd  .  13590 
TransCanada  Pipehnes  Ltd  et  al..  27563 
Transco  Energy  Markeung  Co  .  32665 
UMC  Petroleum  Corp..  68903 
Unigas  Energy.  Inc  .  14571 
Unlity-2000  Energy  Corp..  42962 
Valero  Industrial  Gas.  LP.,  42534.  52757 
Vector  Energy  (U.S.A.),  Inc.,  35933 
Vermont  Gas  Systems,  Inc.,  52960 
Vesta  Energy  Co.,  44335 
Victona  Gas  Corp  ,  15341,  15342.  29409 
Washington  Energy  Exploration,  Inc..  58001 
Washington  Energy  Exploration,  Inc  .  et  al., 

28956 
Washington  Natural  Gas  Co  ,  64753 
Washington  Water  Power  Co.,  40417 
Western  Gas  Resources,  Inc.,  21975,  27274, 

35933 
Western  Natural  Gas  &  Transmission  Corp., 

7889 
Wisconsin  Fuel  &  Light  Co  ,  52960 
Wisconsin  Gas  Co  .  52960 
Wisconsin  Natural  Gas  Co  ,  54132 
Wisconsin  Power  &  Light  Co  ,  58002 
Wisconsin  Public  Service  Corp  .  52960,  52484 
Natural  gas  sale;  naval  petroleum  reserves,  CA, 

6785 
Nuclear  waste  management 
Waste  isolation  pilot  plant — 

Test  phase  plan  and  waste  retrieval  plan; 

availability,  15845 
Transportation  of  transuranic  waste; 

emergency  response  training  and  and 
,  equipment  activities;  repon  availability, 

12946 
Withdrawal  area  management  plan. 
availabihty,  61902 
Nuclear  waste  management  plan  report 

preparation,  33802 
Office  of  Science  and  Technology,  integration  of 
research  and  development  programs,  request 
for  comments,  6632 
Organization,  fiinctions,  and  authcnt;.  ^JeiegaDon'^ 
Deputy  Secretary  of  Energ> .  power  marketing 
administration  pouer  and  transmission  rate 
approval,  59716 


Freedom  of  Information  program,  Chicago  Field 
Office,  public  document  reading  room 
relocation,  8746 
Patent  licenses,  non-exclusive,  exclusive,  or 
partiallv  exclusive: 
Media  &  Process  Technology.  Inc..  63933 
Powerpiam  and  mdustnal  fuel  use.  new  elecuic 
po«.erplant  coal  capability;  compliance 
certifications 
Aubumdale  Power  Partners.  LP .  16657 
Camden  Cogen,  LP,  19249 
Carson  Energy  Group,  I ''578 
Central  Florida  Power,  L  P  ,  42535 
Eagle  Point  Cogeneration  Partnership  et  al,. 
4-no 

Freehcid  Cogeneration  .Associates.  L.P..  19414 
Gordonsville  Energv,  LP..  7138 
Hamman  Energ\  Fanners.  Ltd..  15846 
Idaho  FalU  Cogeneration  Partners  et  al..  64753 
Kamine'Besicorp  Alleganv  L  P  ,  25981 
Las  Vegas  Cogeneration,  LP.  32665 
Orange  Cogeneration.  LP,,  et  al,.  63163 
Portland  General  Electnc  Co  ,  61081 
Sacramento  Power   Inc  ,  .■'8366 
Tenaska  Washington  Partners  II,  L.P..  39203 
Yuma  Cogeneration  Associates.  59722 
Presidential  permit  applications: 
Boise  Cascade  Corp  .  48648 
Detroit  Edison  Co  .  69.^56 
Minnesota  Power  &  Light  Co..  44508 
Minnkota  Power  Cooperative.  45490 
Nonhem  States  Power  Co..  31193 
Vermont  Electnc  Power  Co.,  Inc.  43346 
Washington  Water  Power  Co,,  14389 
Pnsacv  Act 

S\ stems  of  records,  34040.  39535.  45329. 
47436.  59246 
]   Public  road  work  funding  policy;  availability, 
33804 
Public  Uulity  Regulator.  Policies  Act; 
Gas  and  electnc  utilities  covered  in  1993;  list, 

94 
Gas  and  electnc  utilities  covered  in  1994;  list, 
65169 
Radiological  health  and  safety  policy  statement; 

availabihtv    ^?8M 
Recommendations  bv  fJefense  Nuclear  Facilities 
Sat'etv  Board 
Cntical  expenment  capability  need.  31699 
Defen.se  nuclear  facilities,  standards  uullMUon. 

27546 
Defense  nuclear  facilities;  upgrade  training 
programs  I'or  personnel  and  supervisors. 
63*  > 
Defense  nuclear  facilities  programs;  technical 

capabilitv  improvement,  42059 
Discipline  of  operations  in  changing  defense 

nuclear  facilities  complex,  3266.  7883 
Environmental  restoration  management 

contracts,  health  and  safety  factors,  42956 
Hanford  Site,  WA— 

High  level  storage  tanks  waste 

characienzation  program.  47438 
Secretary  of  Energy  Advisory  Board  task  force; 

report  availability,  3541 
Senior  Executive  Service: 

Pertonnance  Review  Board:  membership.  49293 
Small  businesses,  technology  transfer  guidelines. 

32914 
Technology  development,  exhibition.  38561 

Energy  Efficiency  and  Renewable 
Energy  Office 

PROPOSED  RILES 

Consumer  prixlucts.  energy  conservanon  program: 
s  ,        Central  air  conditioners  and  central  air 

conditioning  heat  pumps,  furnaces,  and 
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refngerators.  refngeralsT  free/iTs   and 

freezers,  47326,  59418 
Clothes  washers;  test  procedure,  67710 
Fumaccs/boilcrs,  vented  home  heating 

equipment,  and  pool  heaters;  test 

procedures.  44538,  48800.  59417 

NOTICES 

Consumer  products;  energy  conservation  program 
Consolidated  Technology  Corp  ;  single  package 

air  conditioning  systems,  42957 
Representative  average  unit  costs  of  energy, 
68901 
Consumer  product  test  procedures;  waiver 
petitions: 
Amana  Refrigeration,  Inc.,  50906,  68130 
ASKOInc,  47130 
Carrier  Corp.,  50908,  50910,  68131,  68133, . 

68400 
Consolidated  Industries,  34249 
Consolidated  Industries  Corp.,  44509 
Ducane  Co.  Inc  ,  46170.  68134 
Lennox  Industries  Inc.,  46172,  62107,  68136, 

68137 
New  Harmony  Systems  Corp..  33089 
TraneCo,  58163.68138 
York  International,  34043.  44511 
Electnc  and  magnetic  field  effects  research  and 
public  information  dissemination  program, 
solicitation  of  non-Federal  financial 
contributions.  59461.  64404 
Investor-owned  utilities,  net  inconie  neutrality 

certification  applications,  42308,  52952 
Meetings 
Quality  metncs.  61900 
State  Energy  Advisory  Board,  55063 
Renewable  energy  and  energy  efficiency 

technologies  program  (demonstration  and 
commercial  application)  management  plan; 
availability,  58856,  68462 
Residential  buildings,  new  non-Federal,  voluntary 
energy  conservation  performance  standards; 
withdrawn.  42959 

Energy  Information  Administration 

NOTICES 

.^ge^c>  mformation  collection  activities  under 
0MB  review.  539.  540.  4985.  7217,  15139. 
21147.  21298.  21447,  21710.  26535.  30155, 
35441.  37924.  40416.  40634.  40803.  42956, 
44333.  47438.  48054.  53504,  54127,  57590, 
64562.  64567.  65586.  68128,  68883 
Crude  oil  and  refined  petroleum  product 
information;  revision  and  comment 
solicitation,  68129 
Elearic  power  information  pubUcations; 

availability,  15139 
Energy  Policy  Act: 
Data  needs  and  user  requirements  examination, 
26536 
Forms;  availability,  etc.: 
Coordinated  regional  bulk  power  supply 

program  report.  16655 
Financial  repotting  systenu  26749 
Natural  gas  program  package,  17579 
Nuclear  and  uranium  data  program  package, 

64399 
Petroleum  marketing  survey,  16818 
Residential  transportation  energy  consumption 

survey.  2 17 II 
Standard  contract  for  disposal  of  spent  nuclear 
fuel  and/or  high-level  radioactive  waste, 
37721 
Meetings: 
Amencan  Statisucal  Association  Committee  on 
Energy  Statistics,  16180.  53189 


Reporting  and  recordkeeping  requirements.  68883 

Reports,  availability,  etc 
Cost,  safety,  and  enMronfrtenial  analysis  of 
effects  of  residential  heating  and  cooling 
by  heating  oil,  natural  gas.  and  electricity, 
57814 

Energy  Research  OfTice 

.SOTICtS 

Committees;  estabhshment,  renewal,  termination, 
etc.: 
Basic  Energy  Sciences  Advisory  Committee, 

4429 
Health  and  Environmental  Research  Advisory 

Committee,  62342 
High  Energy  Physics  Advisory  Panel.  5389 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Advanced  banery  technology  research  and 

development.  58544 
Atmosphcnc  ozone,  ultraviolet-B  (UV-B).  and 

aerosol  research.  40128 
Computer  hardware  advanced  mathematics  and 

climate  physics  program.  64937,  68462 
Energy  biosciences  program,  63162 
Experimental  program  to  stimulate  competitive 

research.  3266. 
Human  genome  program.  8746.  8747 
Mid-latitude  atmospheric  ozone/UV-B  survey, 
trends,  distributions,  and  chemical 
determinants;  evaluation.  3541 
National  Biomedical  Tracer  Facility;  project 

definition  study.  53197 
Radon,  health  effects  research,  40129 
Special  research  program — 
Atmospheric  radiation  measurement  program, 

17223 
Molecular  biological  techniques  in  ocean 

margins  system,  11221 
Pre-freshman  enrichment  program,  37475 
University  reactor  instrumentation  program, 

3267 
University  reanor  shanng  program,  3268 
Intemationail  Thermonuclear  Expenmental  Reactor 
project  US.  Home  Team;  task  area  leader 
apphcations.  30156 
Meetings: 
Fusion  Energy  Advisory  Committee.  805 1 , 

16821 
Health  and  EnMronmental  Research  Advisory 

Comminee,  1 1 849 
High  Energy  Physics  Advisory  Panel,  11849, 
50915 

Engineers  Cdrps 

RULES 

Danger  zones  and  restricted  areas: 
Back  River.  VA,  47788 
Behm  Canal  near  Ketchikan.  AK,  6718 
Chesapeake  Bay,  VA,  53427 
Definitions,  procedural  type  requirements,  etc., 

37606 
Gulf  Coast  Homeports  at  Ingleside.  TX,  6718 
Kuluk  Bay  near  Adak,  AK,  26046,  42237 
Pacific  Ocean,  HI,  53427 
Pacific  Ocean  offshore  Camp  Pendleton,  CA, 

53426 
San  Francisco  Bay,  CA,  64383 
San  Nicholas  Island,  CA,  21226,  42237 
San  Pedro  Bay,  CA,  42237 
Water  pollution  control: 
Clean  Water  Act — 
Regulatory  programs;  United  States  and 

navigable  waters  definition;  discharge  of 
dredged  or  fill  material;  and  pnor 
converted  croplands  policy,  45008, 
48424 


PROPOSED  RULES 

Danger  zones  and  restncted  areas: 
Atlantic  Ocean  south  of  Chesapeake  Bay 

entrance.  VA,  17373 
Back  River.  VA,  37889 
Cooper  River  and  tributaries,  SC,  47786 
Kuluk  Bay  near  Adak,  AK,  6768 
Norfolk  Naval  Shipyard.  VA.  17374 

NOTICES 

Committees,  establishment,  renewal,  tennination. 
etc. 
Abiquiu  Lake  Citizens  Advisory  Council.  2 1 562 
Contracting  officers,  role  of  District  Commander 

in  management  oversight.  50542 
Environmental  statements,  availability,  etc. 
Abiquiu  Reservoir  land  purchase,  NM,  21563 
Adam's  Rib  Recreation  Area.  CO;  wetlands, 

permit  to  fill,  33436 
Anacosna  River  and  tributaries.  DC  and  MD. 

fish  and  wildUfe  restoration  actions; 

feasibility  study.  47718 
Auburn.  WA;  thoroughbred  horse  racing 

facibty,  67779 
Baltimore  Harbor  anchorages  and  channels, 

MD;  feasibility  study.  69352 
Big  Sunflower  River  Basin  Project,  MS,  flood 

control  study,  36189,  44507 
Central  City  municipal  water  supply  project. 

CO.  5960 
Corpus  Chnsti.  TX.  dcepwater  port.  34038 
Humboldt  Harbor  and  Bay  deepening  project. 

CA.  65974 
Jefferson  Parish,  LA;  public  golf  course  and 

residenual  and  commercial  development. 

64397 
Livingston  Parish  flood  study,  LA,  6953 
Lower  Snake  River.  ID  and  WA;  juvenile 

salmon  biological  drawdown  test,  25976 
Mainstem  Passaic  River,  NJ;  flood  protection 

plan.  28954 
McQellan  Air  Force  Base  and  City  of 

Sacramento.  CA,  Magpie  Creek  diversion 

improvement  project.  16402 
McCook  Reservoir.  IL;  Chicagoland  underflow 

plan.  59019 
Missoun  River  Levee  System,  .MO,  constniction 

feasibiUty  reevaluation  study,  29394 
Portugues  Dam  and  Reservoir.  Rio  Portugues, 

PR,  16178 
Red  River  of  the  Notth.  MN.  impoundments 

cumulative  impaa  evaluation  study,  68635 
Richmond  Harbor.  CA.  deep-draft  navigation 

improvements.  18083 
Rio  Anton  Ruiz.  PR;  flood  control  study; 

withdrawn.  12361 
Rio  Fajardo.  PR;  flood  control  project.  69353 
San  Clemente  Creek,  Cotte  Madera.  CA;  Marin 

County  shoreline  stu(Jy.  44175.  44807 
San  Diego  emergency  storage  reservoir  project, 

CA,  14564 
Terrebonne  Pansh.  LA;  hurricane  and  wetland 

protection.  18084 
Water  Supply  Improvement  Project.  CA; 

terminated.  13254 
Westwego  to  Harvey  Canal.  LA;  hurricane 

protection  project  post  authonzation  change 

study.  29394 
White  River.  IN.  flood  control  project.  61894 
Willamette  River  Basin.  OR.  temperature 

control  facilities  installation.  1 1401 
Yazoo  Backwater  Area,  LA.  52103 
Grants  and  cooperative  agreeiTKnts,  availability. 
etc.: 
Construction  produaivity  advancement  research 

program,  69354 
Little  Goose  and  Lower  Granite  Projects,  Snake 
River,  WA;  reservou  drawdown,  damage 
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;laim.s  filing  3rd  pr'^asinf  procedures. 
1  ^} ' 
Meetings 

Coistal  Enpncenng  Re-icarch  Board.  11221, 

12580,  '•'Wi'' 
EnMronmental  i,dMsor-  Boaril,  6388 
inland  \».iicp*a.^  '  -crs  Board,  12580,  36189, 

Piieni  :i^;e^^e^    -rr-e. -...ive.  exclusive,  or 

'«»<eid  quijit'.  rTior.itor.  etc..  64398 
Recreationai  a^a  tees,  51325 
Regulator.  guiJiTLe  letters.  17209,  29395,  47719. 

Reports,  availabilit>,  etc 
Wetlands  in  Ne*  Jersey  s  Hackensack 
Vleadowlands   advanced  identification 

basis.  '''^'^^ 
Subcontractor  claims    Aircraft  Maintenance 

Management  Facilifv    Eioson  \ii  Force  Base 

\Viier  resource  development  projects,  recreational 

jser  fees,  "^r-i" 
V^etland  delineation  certification  program; 

'.--aining,  ! '^'<i>- 

Engraving  anti  Printing  Bureau 

PROPOSED  Rl  LLS 

Lniied  Slates  >urrenc>  and  .Jttier  securities, 

distinctive  paper.  5997!? 

EnvironmenUl  Protection  Agenc 

RLXES 

.Acquisition  regulations' 
Cost  proposals  submission  by  offerors,  45843, 

^;r  pollutants  hazardous,  national  emission 
standards 
\sbestus,  "^'^vi 

Benzene  *a.ste  operalions.  3072 
Coke  oven  banenes.  5''898 
Earlv  reductions  of  hazardous  air  pollutants, 

compliance  extensions.  26916,  62539 
Montana.  ;;94,  Ml^* 
Sorth  Daxoia.  '^;'*4 
Perchloroethvlene  emissions  from  dry  cleaning 

facilities,  4Q754.  66287 
South  Daitou,  "^294 
State  progxarns  approval  and  Federal  authonties 

delegation,  ^2262 
Wvoming,  5294 
\\r  pollution   standard^  of  performance  for  new 
stationarN  sources 
Calciners  and  dr^e^^  ti  tnineral  industries, 

correction,  ■^'■'■'i  ■ 
Nevnon  Po^Aer  Station.  Central  Illinois  Public 
Service   alternative  compliance  method, 
28"  81 
Volatile  organu  .ompound  (VOC)  emissipns — 
Synthetic  organic  chemical  manufacturing 
industry  reactor  prtxesses,  45948 
^ir  pollution  control,  nevk  motor  vehicles  and 
engines 
Clean  fuel  tleet  cird:'  pr  -JTams,  transportation 
control  mea,sure  exempnons.  and  related 
provisions.  1  '.  '<^'> 
Gasoline-  and  methanoi-tueied  light-duty 
vehicles  and  iru.i^s  and  neavy-duty 
vehicles,  evaporative  emission  regulations 
16002 
Correction,  34535 
Public  workshop.  19211 
Heavy  duty  engines,  retrofit/rebuild 

requirements  for  1993  and  earlier  urban 
buses;  and  nitrogen  oxides  emissions  and 
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on-highwav  diesel  fuel    sulphur  content, 
21359 
Heavy-duty  engines  and  vehicles  including 
heavy  light-duty  trucks,  nonconformance 
penalties,  65832 
Highway  diesel  fuel,  sulphur  content   and 

heavy-duty  diesel  engines,  nitrogen  oxides 
emissions,  etc  ,  meeung,  13413 
Light-duty  vehicles  and  tnicks — 

Durability  testing  procedures  and  allowable 
maintenance.  1994  and  later  moJei 
years,  3994 
Gaseous  and  paniculate  emissions,  33207 
Short  lest  emission  and  revised  performance 
warranty  regulMions;  1996  and  later 
model  years,  58382 
On-board  diagnostic  systems  on  1994  and  later 
model  year  light-duty  vehicles  and  trucks. 
9468 
On-highway  heavy-duty  diesel  engine  smoke 
standards,  certificanon  testing  and  selective 
enforcement  audit  testing  waivers,  66289 
Urt>an  buses,  particulate  emissions  standards; 
and  heavy-duty  engines;  nitrogen  oxides 
emissions  standards   15''H' 
Urban  bus  retrofit/rebuild  equipment 

certification;  1993  and  earlier  mtvdel  years; 
public  workshop.  36871 
Air  programs 

Acid  rain  program — 
Quarterly  electronic  and  magnetic  data 
reporting  for  continuous  emissions 
monitoring  (CEMi  i^ie,  meeting.  676'»2 
Ambient  air  quality  standards  for  sulphur 

oxides.  21351 
Ambient  air  quality  standards   national,  ozone, 

13008 
Qean  Air  Act- 
Special  exemptions;  Guarru  43042 
Outer  Continental  Shelf  regulanons.  14157, 
44616 
Consistency  update.  16625,  59172 
Cotiecuon.  47398 

Corresponding  onshore  area  designation. 
reconsideration  peution  denied.  61027 
Particulate  maner  (PM  lOi  prevention  of 
significant  detenoraiion.  maximum 
allowable  increases.  31622   M903 
Stratospheric  ozone  protection — 
Class  1  ozone-deplenng  substances. 

nonessential  products  ban.  4768.  8820. 
69672 
Class  II  ozone  depleting  substances; 

nonessential  products  ban.  6%^8 
Labeling  requirements,  8136 
Ozone-depleting  chemicals,  substitutes 

evaluation  and  regulation  and  significant 
new  alternatives  policy  program,  54892 
Ozone-depleting  substances,  accelerated 
phaseout  schedule,  baseline  production 
and  consumption  allowances.  40048, 
65018.  69235 
Refngerant  recycling.  28660,  36516 
Air  programs,  fuel  and  fuel  additives 
Emissions  control  system  pertomiance  warranty 
regulations  and  voluntary  aftermarket  part 
certification  program.  65552 
Gasohne  and  alcohol  blends.  Federal  Reid 

Vapor  Pressure  (RVP)  volatihtv  standard- 
Colorado.  26067,  46508 
Gasohne  and  alcohol  blends  volatihtv    14476 

Correction.  19152 
Guam;  diesel  fuel  sulfur  requirement,  exemption 
petition.  48968 
Air  programs;  State  authonty  delegations 
Georgia,  20 


Montana.  '^294 
North  Dakota,  5294 
South  Carolina,  33025 
South  Dakota,  5294 
Tennessee.  7)89 
Wyoming,  5294 
Air  quality  implementation  plans 
.Ambient  air  quality  surveillance   ozone  and 
nitrogen  oxides  and  volatile  organic 
compounds  (including  aldehydes i  and 
meteorological  parameters  monitoring, 
8452 
Preparation,  adoption,  and  submittal — 
\n  quality  models  guideline.  38816 
General  Federal  actions,  conformity  to 

Federal  or  State  implementation  plans; 
correction.  6'<214,  67442 
Sources  calegones  list  and  regulatory 

schedules  for  air  emissions  from  other 
solid  waste  incinerators,  availability, 
58498 
Vehicle  in.spection  and  maintenance  program 
requirements.  59366 
Transponaiion  plans,  programs,  and  projects. 
Federal  or  State  implementation  plan 
conformity,  62188 
Air  quality  implementation  plans,  approval  and 
promulgation,  various  States 
Alabama.  21542   25566.  :<3769.  45439,  50262 
Alaska,  43084 

California.  8545.  15282,  28354,  28356.  28357, 
28926,  33194,  33196,  .■*4904.  34906. 
37421,  43798,  45440,  45442,  45444, 
45445,  47831,  50850.  62532.  64157, 
66280,  66282,  66283,  66285,  66286 
Colorado,  49434.  50269,  68036 
Connecticut,  10957,  65930 
Delaware.  40065 
Flonda.  !527r  37658 
Georgia,  609  t 
Idaho.  39445 
Illinois.  3841,  3844.  12541,  17780.  31653, 

^14907.  45448,  47379.  48312,  54291 
Indiana.  6606,  18161,  33201.  33340.  43083, 

46M1.  62534 
Iowa.  6091.  27939.  50266 
Kansas.  384" 
Kentucky   ';4sl6 
Louisiana.  38058 
Maine.  15281,  15422,  33:'6- 
Maryland.  18010,  28926,  40060.  63085 
Man.  land  et  al  ,  50846 
Massachusetts.  3492.  10964.  14153.  34908, 

48315 
Michigan.  28359,  34227.  44456.  64678 
Minnesota,  15431.  34529 
Mis.soun,  45451,  57563 
Montana,  5294,  6056.  41430,  52237.  64158, 

67324 
Nebraska,  45452 
New  Hampshire,  4902.  29973 
New  Jersev.  29975 
New  Mexico,  10970,  10977,27937,47383, 

62535,  67326,  67330 
New  York,  40057.  40062,  50851 
North  Carolina,  47391 
North  Dakou,  5294,  54041 
Ohio.  11967,  15278.  32057.  33914.  42671, 

46867.  47211.  50516.  54513.  65286.  65933 
Correction,  61 14^ 
Oklahoma,  ^8(X)0 
Oregon.  \(y9''2.  31654,  4738";.  '!n848.  64161, 

659^4 
Pennsvlvania.  17778.  19066.  28362,  33192. 
33197.  33200.  33203,  34911,  50517, 
53885.  57561 
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Rhode  Island.  65930 

South  Dakota,  5294,  37423 

Tennessee.  10980,  18011.  25776,  25777,  50271 

Texas.  45454 

Virginia.  10982.  11374,  33205,  45457 

Washington,  4578,  37426,  40056,  40059 

West  Virginia.  28924.  34526.  48309 

Wisconsin,  28361.  29537.  29783,  29787.  34225, 

■     34226.34528,43080,64155 
Wyoming.  5294 
Air  quality  planning  purposes;  designation  of 
areas 
Alabama.  3848 
California,  62544 
Colorado,  68036 
Illinois,  25567,  47379 
Minnesota.  15776,  34532,  50275,  60495 
Moderate  PM-10  nonanainment  areas  in 

California  and  Nevada,  reclassification  to 
senous  areas,  3334 
Montana,  53886 
Montana  et  al..  53888 
New  Mexico,  47383 
New  York,  50851 
North  Carolina.  47391 
Oregon,  47385.  49931.64161 
PM-10  and  sulfur  dioxide  national  ambient  air 
quadity  standards;  redesignation  of  certain 
areas  as  nonattainment  areas.  67334 
Tennessee,  17783,  50271,  69235 
Washington.  64490 
Wyoming.  4348,  17892 
Clean  Air  Act: 
Acid  rain  program — 
,         Allocations  and  reserves,  15634,  33769 
Allowance  system,  continuous  emissions 
monitoring  and  excess  emissions,  3590, 
34126,40746 
Allowance  tracking  system;  manual 

recordation  of  allowance  transfers,  48318 
Clean  fuel  fleet  emission  standards,  64679 
Drinking  water 
National  primary  drinking  water  regulations— 
Anlytical  techniques;  tnhalomethanes.  41344 
Safe  Drinking  Water  Act;  underground  injection 
control  program;  wells  authonzed  by  rule, 
etc.,  63890 
Freedom  of  Information  Act;  implementation: 
Disclosure  of  confidential  information  to 
responsible  parties.  458 
Correction.  5061 
Hazardous  waste: 
Corrective  action  management  units  and 

temporary  units,  8658 
Identification  and  listing — 

Boilers  and  industrial  furnaces;  burning  of 

hazardous  wastes.  6607.  59598 
Exclusions.  40067,  42238 
Four  large-volume  wastes  from  electric  utility 

power  plants  coal  combustion.  42466 
Toxicity  characteristics;  correction,  6854 
Used  oil.  26420,  33341 
Land  disposal  restrictions — 
Ignitable  and  corrosive  characteristic  wastes 

treatment  standards  vacated,  29860 
Newly  identified  and  listed  wastes  and 

contaminated  debns,  28506 
Third  third  wastes;  cyanide  and  sulfide 
reactive  wastes,  14317 
Oil,  gas.  and  geothermal  energy  exploration, 
development,  and  production  waste 
determinations.  15284 
Solid  waste  disposal  facility  cnieria  (landfills), 
51536 
Correction.  53136 
State  underground  storage  tank  program 
approvals — 
New  Hampshire,  58624 
Rhode  Island.  6894 
Washington.  47217 


Testing  and  monitonng  aaivities,  46040 
Underground  storage  tanks — 
Financial  responsibihtyArequirements 
(petroleum).  9026 
Hazardous  waste  program  authorizations; 
Alabama.  14319,  49932 
Arizona,  57745 
Arkansas,  52674 
Flonda,  59367 

Georgia,  9120,  11539.  12174,  60388 
Guam,  15806 
Michigan.  51244 
Minnesota,  500,  14321 
Mississippi,  18162.  54044 
Missoun,  3497 
New  Jersey.  59370 
New  Mexico.  52677 
North  Carolina,  31474 
Oklahoma.  50854,  52679 
South  Carolina.  7865 
South  Dakota.  47216 
Utah,  8232.  26689 
Vermont,  26242,  31911 
Virginia,  32855 
Wisconsin,  31344.49199 
Indian  Environmental  General  Assistance  Program 
Act  (1992),  Indian  tribal  government 
environmental  protection  program  grants. 
63876 
Pesticide  programs: 
Pesticide  export  policy.  9062 
Pesticide  r»<;idue  removal  compliance  programs 
interim  adequacy  determination.  43994 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities 
l[[2-(2,4-Dichlorophenyl)-4-propyl-l.  3-dixolan- 
2-yl]methyl]-lH-1.2,  4-tn  azole,  etc.,  8697, 
29549.  42672 
2-(2-chlorophenyl)methyl-4.4-dimethyl-3- 

isoxazolidinone.  15803 
2-Butencdioic  acid(Z)-.  polymer  with  ethenol 
and  ethenyl  acetate,  sodium  salt,  50853 
2-Methyl-4-isothiazolin-3-one,  etc ,  59662 
2-[methyl[(perfluoralkyl)alkyl(C2- 

C8)sulfonyl]amino]alkyl(C2-C8)acrylate-alk 
yl(C2-C8)methacrylates-N- 
methyloacrylamids  copolynner,  64495 
4-(dichloroacetyl)- 1  -oxa-4-azaspiro[4.5]decane, 

32300 
Acetic  acid,  etc.,  47214 
Acrylic  acid-sodium  acrylate-sodium-2- 

methylpropanesulfonate  copolynKr,  25782 
Aldicarb,  34712 

Aluminum  tns(o-ethylphosphonate),  19352 
Amitraz,  14314 
Azadirachtin.  8695 
Benomyl.  etc.,  37862 

Reinstatement.  48456 
Beta-(4-chlorophenoxy  )-alpha-(  1.1- 

dimethylethyl)- 1 H-1 ,2,4-tnazole- 1  -cihanol, 
46084.  62038 
Bone  acid  and  its  salts,  etc.,  44282 
Bufencarb,  32303 
Captan.  41430 
Carbon  disulfide.  33770 
Chlorpynfos,  19354 
Clomazone,  8696 
Clopyralid,  54296 
Cross-linked  polyurea-type  encapsulating 

polymer,  38977 
Crufomate.  32302 
Cyromazine,  44766.  54043 
Dicamba.  62039 
Dichlorvos,  59663 
Dimethenamid,  14316 
Dimethoate,  63294 


Dinoscb,  47215 

Dry  bulb  onions.  64496 

Endnn,  322% 

EPN  (0-<thyl-0-p-nitrophenyl  bcnzeue 

thiophosphonate),  32297 
Ethoxylated  polyarylalkylphenols.  25780 
Ethylene  dibromide.  65554 
FD&C  Red  No  ,  0.  32295 
Fcnsulfothion,  60558 
Fempropathnn,  19357 
Rumetsulam,  57966 
Fluoride  compounds,  26687 

Corrccoon,  37867 
Fumaric  acid-isophihalic  acid  styrene-ethylene/ 

propylene  glycol  copolymer.  32301 
Glyphosaie,  36358.  62036 
Hexakis(2-inethyl-2-plienylpropyl)disiannoxane, 

48320 
Hexane,  etc .  54294 
Imazalil.  30120 
Imazethapyr,  64492 
Metalaxyl,  15804,  16776,  30122 
Metarhizium  anisopliae  strain  ESFl,  29119 
Methyl  methacrylate-2-sulfoethyl  methactylate-  ■ 
dimethylammoethyl  methacrylate-glycidyl 
methacr\laie-styrene-2-«thylhexyl  acrylaie 
graft  copolymer,  15802 
Nitrapynn,  32303 
N.n-dieihyl-2-<  1 -naphthalenyloxy  )propionamide 

34913 
Norflurazon,  36359 
Paraquat,  33554 
Pendimethalin.  11377.33772 
Pentyl  2-chloro-4-nuoro-5-(3.4.5.6- 

tetrahydrophthalimido)  phenoxyaceiate, 
48322 
Perfluidone,  32299 
Phorate.  62037 
Polyvinyl  acetate-polyvinyl  alcohol  copolymer, 

etc.,  40364 
Profiuralin.  32298 
Propionic  aad.  6893 

Puccinia  canaliculata  (ATCC  40199).  51013 
Semiochemical  dispensers.  64493 
Silvex.  33211 
Sodium  arsenite.  39153 
Sodium  bisulfate.  25779 
Spod-X  bioinsecticide.  25783 
Streptomyces  sp  strain  K61.  21402 
Terbufos.  29118,  30220 
Tetrapotassium  pyrophosphate.  8699 
Thiodicarb.  42673 
Titanium  dioxide,  34914 
Tolerance  processing  fees,  increase,  16094 
Tomato  pinworm  insect  pheromone.  34375 
Toxaphene.  46087 
Trimethylolpropane.  etc  ,  44764 
Urea-formaldehyde  copolymer.  34376 
Vinyl  aceiatealiyl  acetaie-monomcthyl  maleate 
copolymer,  etc..  37861 
Public  information: 

Senior  environmental  employment  program; 
confidentiality  of  business  information. 
7187 
Radiation  protection  programs 
Spent  nuclear  fuel,  high-level  and  transuranic 
radioactive  wastes  management  and 
disposal,  environmental  protection 
standards,  66398 
Uranium  and  thorium  mill  tailings,  health  and 
environmental  standards.  60340 
Reporting  and  recordkeeping  requireitKnts; 

technical  amendments.  18014,  27472.  34198, 
34369 
Solid  wastes 
Corrective  action  management  units  and 
temporary  units,  8658 
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EPA 

Sev^age  sludge,  use  and  disposal  standards. 

9248 
Superfund  program 
CERCLA  administrjt!^-  leinng  procedures  for 

.iaimv  is^ened  igairM  Superfund.  7704 
ridix'-Ji-Li^  ,jnsidn:(;-    :>i:^'a/Hs,  and 

contx".!nins   re^ponse  claims  procedures, 

HiL'arl;>'t.^  vjbv^dT.vev  -jlc-i^f^   -;:mbursement 
to  iocai  govemmenu  ior  emergency 
response.  4S16 
Uad  metal,  lead  compounds,  lead-containing 
hjizardous  wastes,  and  methyl  isocyanate; 
reportable  quannty  adjustments,  35314 
National  oil  and  hazardous  substances 
contingency  plan- 
National  pnonties  list  update.  7189.  7492. 
12142.  15287.  30989.  46087.  52018. 
54297.  59369.  61029.  63531.  69238 
Off-site  response  actions;  procedures  for 
planning  and  implementing,  49200 
Toxic  chemicaJ  release  reporting,  community 
nght-to-know— 
Acctophenone.  etc .  63500 
Di-n-octyl  phihalate,  51785 
Freon-113.  etc..  correction.  32304 
Ozone  depleting  chemicals.  634% 
Toxic  substances; 

\shestos;  manufacture,  importation,  processing, 
and  distribution,  commerce  prohibitions. 
58964 
Expon  notifications,  reporting  and 

recordkeeping  requirements.  40238 
Health  and  safety  data  reporting  rtik— 

List,  terminations.  42675 
Polychlonnaied  biphenyls  (PCBs) — 
.Asbestos,  nomenclature  change. 

15808 
Disposal  and  storage  of  waste,  notification 

requirements.  59372 
Waste  oil  use.  15435.  32060 
Prehminar.  assessment  mformanon  and  health 
and  safety  data  reporting  rules — 
List  additions.  13556.  28511.  47647,  68311. 
68317 
Significant  new  use  rule;  amendment,  29946 
Significant  new  uses — 

1-Butene.  polymer  with  2-butene  and  2- 

methyl-l-propene.  epoxidized,  26691 
2-Butencdioic  acid  (Z).  mono  (2-((l- 
oxopropenyloxy))cihyl)  ester,  etc.; 
correction.  7190 
Alkali  metal  nitntes.  27940 
Benzoic  acid,  etc  .  26690 
Coconut  oil;  reaction  products  with 

letrahydroxy  branched  alkane  esters  of 
tnsubstituted  benzenepropanoic  acid, 
27205 
Halogenated  phosphate  ester,  etc..  51694, 

68310 
Heterocyclic  aldehyde  imine.  27206 
Phenol.  4.4-(9H-fluoren-9-ylidene)bi«s 

27207 
Polymer  of  substituted  aryl  olefin;  withdrawn 

45842 
Silicone  ester  polyacrylate.  etc.,  51672 
Substituted  ethyl  alkenamide.  etc..  32228 
Testing  requirements — 
Chlorticthane.  etc  (drinking  water 

contaminants).  59667 
Neurotoxicity.  40262 
N-methylpyrrolidone,  61814 
Refractory  ceramic  fibers.  28517 
Test  rules  and  consent  orders;  test  standards 
and  schedules,  modifications.  30989 
Aatcr  polluuon.  effluent  guidelines  for  point 
source  caiegones 
Oil  and  gas  extraction,  offshore.  12454 


Organic  chemicals,  plasucs,  and  synthetic  fibers 
category.  36872 
Water  pollution  control 
Clean  Water  Act— 

Indian  tribes;  qualification  for  treatment  as 
States  under  Section  404  State  program 
regulations.  8172 
Regulatory  programs;  United  State^  and 

navigable  waters  definition,  discharge  oi 
dredged  or  fill  maienal,  and  prior 
converted  croplands  policy,  45008, 
48424 
Treatment  of  Indian  tnbes  as  States.  67966 
National  pollutant  discharge  flimmation 
system — 
State  sewage  sludge  management  program 
requirements.  9404 
Ocean  dumping,  site  designauons — 
Atlantic  Ocean  offshore  Fort  Pierce,  FL. 

46544 
Massachusetts  Bay.  42496 
Matagorda  Ship  Channel,  TX.  64497 
Norfolk.  VA,  35884 
Pesticide  chemical  manufactunng  category 
effluent  limitanons  guidehnes  pretreatment 
and  new  source  performance  standards. 
50637 
Water  quality  standards;  priority  toxic 
pollutants,  numeric  criteria;  State 
compliance.  31177,  34499.  36141 

PROPOSED  RULES 

Air  programs; 
Pulp,  paper,  and  paperboard  industries,  effluent 
linutations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards.  66078 
Air  pollutants,  hazardous;  national  emission 
standards; 
Benzene  waste  operations.  15457 
Chronuum  compounds;  industrial  process 

cooling  tower  emissions.  43028 
Chronuum  emissions  from  hard  and  decoranve 
chromium  electroplating  and  chromium 
anodizing  tanks.  65768 
Coke  oven  batteries 

Hearing.  328 
General  provisions,  etc.,  42760 
Halogenated  solvent  cleaning.  62566 
Halogenated  solvent  enussions  from  organic 

solvent  cleaners.  16808 
Hazardous  air  pollutants  list,  additions  and 

deletions.  45081 
Off  site  waste  operations,  66336 
Perchloroethylene  emissions  from  dry  cleaning 
facilities 
Meeting.  53900 
State  programs  approval  and  Federal  authontics 

delegation.  292%.  33242 
Synthetic  organic  chemical  manufactunng 

industry  and  seven  other  processes,  11201, 
11667.  53478 
Wood  furniture  manufactunng;  volatile  organic 
emissions,  proposed  rules  and/or  guidelines 
development;  meetings.  4391.  12352. 
13571.21276 
Air  polluuon;  standards  of  performance  for  new 
stationary  sources. 
Appendix  A;  test  methods  18.  26.  and  26A; 

correction.  11709 
Municipal  solid  waste  landfills,  new  sources 
control  and  emission  guidelines  for  existing 
sources.  33790 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Emission  defect  repotting  requirements 
Public  woricshop.  34970 


Emissions  of  oxides  of  nitrogen  and  smoke 
from  new  nonroad  compression-ignition 
engines  at  or  above  50  horsepower.  28809. 

51595 
Federal  emis.sion  test  procedure  re\iew.  public 

\iorkshop.  11202 
Heavy-duty  engines  and  vehicles,  including 
heavy  light-duty  trucks,  nonconformance 
penalties.  \^iW 
Light-duty  vehicles  and  trucks;  gaseous  and 
particulate  emission  and  revised 
performance  warrantv  regulations.  19^4 
and  later  model  ytars.  3380,  13730 
.Meihanol-fueled  motor  vehicles  and  engines  and 

petroleum-fueled  motor  vehicles.  11816 
On-board  diagnostic  systems  on  1994  and  later 
model  sear  light-dut>  vehicles  and  trucks; 
vkorkshop.  W013 
Refueling  emissions  for  light-duty  vehicles  and 
trucks  and  heavy-duty  vehicles.  30731. 
33417 
Small  Non-Road  Engines  Emissions  Control 
Negotiated  Rulemaking  Advisory 
Committee,  meetings.  4392.  33061.  34389. 
47414.  55033 
Air  programs; 
Accidental  release  prevention;  regulated 
substances  and  thresholds  list,  petition 
requirements.  5102,  13174 
Acid  rain  program — 
Continuous  Emission  Monitonng  (CEM)  Dau 
Acquisition  and  Handling  Systems 
(DAHS)  certification,  and  electronic  and 
magnetic  data  repotting;  meeting.  32318 
Sulfur  dioKide  combustion  sources;  allowance 
market  participation;  opt-in  rule,  50088, 
631.'<4 
Architectural  and  Industrial  Maintenance 

Coatings  Negotiated  Rulemaking  Advisory 
Committee,  meetings.  6200,  18062,  30007, 
33578.  37450.  60572 
Chemical  accidental  release  prevention;  risk 
management  programs.  54190.  60419 
Hearing.  65311 
Clean  Air  Act — 
Citizen  suits  brought  on  their  own  behalf. 

7870 
Clean  fuel  fleet  emission  standards,  32474, 
35420 
Federal  operating  permit  programs — 

Early  reductions  sources  permits.  68804 
Outer  Conunental  Shelf  regulations.  33589 
Consistency  update.  48619 
Corresponding  onshore  area  designations  for 
OCS  platforms.  61041 
Protection  of  stratosphenc  ozone.  19080 
Pulp,  paper,  and  paperboard  industry 

rulemaking,  meetings.  6609,  26946,  31685 
Stratosphenc  o^.one  protection — 
Cla.ss  !1  ozone-depletmg  substances; 

nonessential  products  ban.  50464 
Labeling  requirements.  69568 
Ozone-depleting  chemicals,  substitutes 

evaluation  and  regulation  and  significant 
new  alternatives  policy  program, 
correction.  28094.  33488 
Ozonc-depleting  substances,  accelerated 
phaseout  schedule,  baseline  produrtion 
and  consumption  allov^ances.  15014, 
25793.  5%?0 
Reporting  and  recordkeeping  requirements, 

38735 
Special  exemptions.  Guam.  13579 
Air  programs,  fuel  and  fuel  additives 

Alaska,  diesel  fuel  sulfur  requirement  e.xemption 
peution.  45307 
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California  pilot  test  program  and  clean-fuel 
standards  (CFVs)  for  light-duty  vehicles 
and  tnicks.  34727.  42266 
Deposit  control  additives  specifications,  consent 

decree,  54547 
Deposit  control  gasoline  additive  standards. 

64213 
Refonnulated  gasoline,  renewable  oxygenate 
requirenient,  68343 
Air  quality  implementation  plans; 
Clean  Air  Act  sanctions.  51270 
Preparation,  adoption,  and  subnuttal — 
Economic  incentive  program  rules.  11110 
Economic  incentive  program  rules;  etc., 

28542 
General  Federal  actions;  conformity  to 
Federal  or  State  implementation  plans. 
13836 
Sources  categories  list  and  regulatory 

schedule  for  air  emissions  from  other 
solid  waste  incinerators,  availability. 
31358 
Visible  emissions;  methods  for  measurement. 
61640 
Transportation  plans,  programs,  and  pro)ects; 
Federal  or  State  implementation  plan 
conformity.  3768 
Air  quality  implementation  plans,  approval  and 
promulgation,  vanous  States; 
Alaska.  13572,67754 
Anzona.  34547,  64530 
California,  322.  324.  8245.  12914.  27253. 
27971.  28944.  34553.  36905.  39717. 
45469.  45471,  45473,  45474.  47101. 
47705.  50884.  50886.  51591.  63545. 
65959.  66324 
Colorado.  49001.  62304.  66326.  68094 
Connecticut.  61040 

Connecticut  et  al.,  31928,  47707,  50304 
Delaware,  11555,62307 
Delaware  et  al.,  45874 
Florida.  65307 

Illinois,  5319.  12006.  12913.  15824,  16639, 
28376.  33578.  47414.  49254.  49258. 
51279,  57575,  62309,  63547,  65686. 
65688.  65691 
Indiana.  7762.  8247.  1 1200.  37450.  47415. 

47701.59427.62067.63549 
Louisiana.  49464 
Maine,  63316 

Maryland,  8565,  50307.  51028.  62065.  65309 
Massachusetts.  10998.  47103 
Michigan.  40759.  47239.  4881 1.  49463 
Minnesota.  34397.  47840.  49952.  49956 
Missouri.  30730 
Montana.  48339.  50530,  54081 
New  Hampshire.  5695 
New  Jersey.  38326 
New  Mexico.  18190.  48344 
New  York.  38108.  40107 
North  Dakota.  44799 
Ohio.  19075.  31929.  32081,  37453,  41218. 

48999.  49458.  49954.  59698,  66334 
Oregon,  13230,  34394.  54086 
Pennsylvania,  16639.  42914.  62560.  62563 
Texas.  50311.  52467,  53693.  54089 
Utah.  44802 

Virginia.  34392.  43609.  57573 
Washington.  13575.  14194.21133 
Wisconsin.  326.  41451.  48812.  51593 
Air  quality  planning  purposes;  designation  of 
areas 
Alaska,  13572,67754 
Arizona,  34547,  64530 
California.  322.  324.  8245.  12914.  27253. 
27971.  28944.  34553.  36905.  39717. 


45469,  45471.  45473.  45474.  47101. 
47705,  50884.  50886.  51591.  38331. 
63545,  65959.  66^4 
Colorado.  49001 .  62304.  66326.  68094 
Connecticut.  61040 

Connecticut  et  al.,  31928.  47707.  50304 
Delaware.  11555.62307 
Delaware  et  al..  45874 
Honda.  44641.  65307 
Illinois.  5319.  12006.  12913.  15824.  16639. 
28376.  33578.  47414,  49254,  49258. 
51279.  57575.  62309.  63547,  65686. 
65688.  65691 
Indiana.  7762.  8247.  11200.  37450.  47415. 

47701.  59427,  62067.  63549 
Iowa.  44639.  49467.  58999 
Louisiana.  49464 
Maine.  63316 

Maryland.  8565.  50307.  51028.  62065.  65309 
Massachusens.  10998.  47103 
Michigan^  40759.  47239.  48811.  49463 
Minnesota.  3439^.  47840.  49952.  49956 
Missoun.  30730 

Montana.  36908.  48339.  50530,  54081 
New  HampshuT.  5695 
New  Jersey.  38326 
New  Mexico.  18190.  48344 
New  Yoric.  38108,  40107 
North  Dakota.  44799 

Ohio.  19075.  31929.  32081.  37453,  41218. 
48999.  49458,  49954.  59698,  49954. 
59698,  66334 
Oregon.  13230.  34394.  34403.  54086 
Pennsylvania.  16639.  42914.  62560.  62563 
Tennessee.  16806 

Texas.  50311,  52467.  53693,  54089 
Utah,  44802 

Virginia.  34392.  43609.  57573 
Washington.  13575,  14194,  21133 
Wisconsin,  326,  41451.  48812.  51593 
Clean  .Air  Act; 

Acid  rain  program — 
Allowance  allocations  and  reserves.  44482 
Allowance  system;  substitution  and  reduced 

utilization  plans.  69314 
Nitrogen  oxides  emission  reduction  program. 

5950 
Permits  and  allowance  system;  substitution 
and  reduced  utilization  plans.  60950 
Enhanced  monitoring  program.  54648.  65573 
Fuel  and  fuel  addiuves;  reformulated  gasoline. 
11722 
Hearing.  17175 
Workshop.  28946 
Hazardous  air  pollution;  control  technology 
determinations  for  major  sources; 
requirements;  equivalent  emission 
limitations  by  permit,  37778.  45476 
Lead  nonattainment  areas;  State  implementation 

plans.  67748 
Small  business  stationary  source  technical  and 
environmental  compliance  assistance 
program  for  Region  2  States.  67383 
Drinkmg  water; 
Disinfection  By-Products  Negotiated 

Rulemaking  Advisory  Committee  meetings. 
3002.  8565.  12199.  18062.  21276,  32474 
National  primary  and  secondary  drinking  water 
regulations — 
Fluoride.  68826 

Regulated  dnnking  water  contaminants; 
analytical  methods.  65622 
Grants.  State  and  local  assistance; 

Ohio,  maintenance  of  effort  reduction.  40106 
Hazardous  waste; 
Hazardous  waste  management  system;  recycling 
regulatory  program.  8028,  18197 


Hazardous  Waste  Manifest  Rulemaking 

Committee,  mecung.  7501.  13730.  25591. 
30049.  37991.  44799,  60572 
Identification  and  listing- 
Exclusions,  6925,  58521,  67389 
Treatability  studies  sample  exclusion,  36367 
Wood  surface  protection  processes, 

identification,  lisnng.  treatment,  storage, 
and  disposal,  25706,  34977 
Land  disposal  restrictions — 

Newly  identified  and  listed  hazardous  wastes 

and  soil,  48092.  59976 
Third  third  wastes;  response  to  coun  decision. 
4972 
Petroleum-contaminated  media  and  debns  from 
underground  storage  tanks,  exemption. 
8504 
Reporuble  quantity  adjustments.  54836 
Solid  waste  and  hazardous  waste  recychng 
definition;  meeting,  16517.  32881.  4271 1. 
53688.58315 
Solid  waste  disposal  facility  cntena  (landfills). 

compliance  date  delay.  40568 
State  underground  storage  'ank  program 
approvals — 
Washington.  21135 
Tesnng  and  monitoring  activities.  46052 
Wood  Furniture  Manufacturing  Industry 
Negotiated  Rulemaking  Advisory 
Committee;  meeungs.  3401 1.  42518.  60419 
Pesticide  programs 
Federal  Insecticide.  Fungicide  and  Rodenticide 
Act  requurments.  natural  cedar  pesticides 
exemption.  42711 
Microbial  pesticides;  experimental  use  permits 

and  notifications.  5878.  16762 
Natural  cedar  pestiades  exemption;  noufication 

to  Agriculture  Secretary.  34404 
Pesticide  management  and  disposal.  26856 
Pesticides,  tolerances  in  food,  animal  feeds,  and 
raw  agncultural  commodities 
l-[(2-(2.4-dichlorophenyl)-4-propyl-I.3- 
dioxolan-2-yl J- 1 H- 1 ,2.4-tria2ole.  etc., 
32620 
2-Butenedioic  acid(Z)-.  polymer  with  ethcnol 
and  ethenyl  acetate,  sodium  salt.  40394 
2-Methyl[(perfluoroalkyl) 

sulfonyl]aminolalkyI(C2-C8)acTylate- 
alkyl(C2-C8)methacrylates-N-methylolacry 

lamid  copolymer,  etc..  13239 
4-(Dichloroacetyl )- 1 -oxa-4-azaspiro[4.5)decane. 

19387 
Acetyl  tnbutyl  citrate.  59700 
Acorn  squash,  etc  .  44990 
Acrylic  acid-sodium  acrylate-sodium-2- 

methylpropanesulfonate  copolymer.  12199 
Acrylonitnle-styrene-hydroxyporoyI 

methacrylaie  copolymer.  62069 
Arthropod  pheromones.  64538 
Bcu-(4-chlorophenoxy  )-alpha-(  I .  I  - 

dimeihylcthyl)- 1 H- 1 .2.4-triazolc- 1 -ethanol 

49265 
Boric  acid  and  its  salts,  etc  .  34972 
CI  pigment  violet  no  23.  etc..  34973 
Cartwphenothion.  54316 
Chlorpyrifos.  67759,  68621 
Clethodim.  62075 
Clopyralid,  41452 
Cross-linked  polyurea-type  encapsulating 

polymer,  25792 
Cypermcthrin,  54092 
Cyromazine,  34975 
Definitions  and  interpretations,  etc  — 

Sorghum,  62074 
Diallate,  51031 
Dimethoate,  46147 
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Dry  bulb  onions.  49263 

Ethoxylated  polyarylalkylphenols.  8728 

Eihyl  4,4' -dichlorobenzilate  (cKlorobenrilate), 

■  etc  ,  32320 
Eih\iene  dibromide,  32319 
FD&C  Red  So  ,  0.  12200 
Fensulfoihion,  37893 
F>x)d  cominodines,  poroon  to  be  analyzed  for 

pesticide  residues,  50888 
Fumanc  acid-isophthalic  acid  siyrene-ethylcne/ 

propylene  glycol  copolymer,  13238 
Glvphosaie,  26725.43828 
HcKakis  ;;rTiethyl-2-phenylpropyl] 

djstannoxane,  36366 
Hexane.  etc  .4131 
Metalaxyl.  13241 
.Metsulfuron  methyl.  64536 
N.N-Bis  2-romega-hydroxypolyoxyethylene/ 

polyoxypropylene)  ethyl  alkylamme.  59699 
S  S-diethyl-2-<l-naphthalenyloxy) 

propionamide.  19391 
I  Jrihoarsenic  acid.  49267 
Paraquat.  !.''234 
Pendimethalin.  19389 
Pentachloronitrobenzene.  49264 
Pentyl  2-chloro-4-nuoro-5-(3,4,5.6- 

tetrahydrophthalimidoiphenoxyacetate. 

39180 
Psrmethnn,  etc.,  54094 
Phoraie.  46149 
Polyethylene  glycol-polyisobutenyl  anhydnde- 

tall  oil  fatty  acid  copolymer,  68827 
Polyvinyl  acetate-polyvinyl  alcohol  copolymer. 

'  etc  .  30131 
Ronnel.  60573 

Semiochemical  dispensers,  43830 
Sodium  bisulfate.  8729 
Sodium  salt  of  acifluorfen,  40395 
Tertiufos.  13236 
Tnmethylolpropane.  62071 
Tnmet.h'v  :-, propane    ■J'^:     27974 
UrtJ  *'^r".a,jerAje  .   [H.ilymer.  21432 
\r;.;  ice:aie  ail.    j^rrtate-monomethyl  maleatc 

\  invi  acetate-ethvlene  copolymer,  62072 
Pnvacv  .Act,  implementation,  61638 
Radiation  protection  programs 
Compliance  certification  cntena.  8029 
Heanngs  and  dockets,  8028,  13731 
RaJi  ru.iiJes-contaminated  site  cleanup  level 

requirements,  54474 
Spent  nuclear  fuel,  high-level  and  transuranic 
radioactive  wastes  management  and 
disposal,  environmental  protection 
standards,  7924,  8029.  15320 
Uranium  and  thonum  mill  tailings;  health  and 
environmental  standards,  32174 
Regulatory  agenda.  Zi^'^^.  "^6998 
Solid  wastes 

Municipal  solid  waste  landfill  facilities;  tocal 
government  owners  and  operators;  financial 
assurance  mechanisms,  68353 
Paper  and  paper  products  containing  recovered 
maienals.  Federal  procurement  guidelines; 
public  forum,  9554 
Supcrfund  program 

.National  oil  and  hazardous  substances 
cootiogency  plan— 
Cooperative  agreements  and  State  contracts 
for  Superfund  response  actions,  53688 
National  pnonties  list  update.  18197,  27507, 
34018.  37693.  42519,  42916,  44804, 
45082,  50893,  60825.  63551.  64539 
Revisions,  54702 
Radionuclide  releases,  administrative  reporting 
exempuons,  6056.  128^6 


34 


Solid  waste  and  hazardous  waste  recycling, 
definioon — 
Meetings,  38546,  48012 
Toxic  chemical  release  reporting;  community 
nght-to-know— 
Banum  sulfate,  32622 
Chronuum.  etc.,  34738,  46596 
Di-n-octyl  phthalate,  4133 
Facilities  coverage.  19308 
Formic  acid,  etc  .  47709 
Glycol  ethers  category,  36180.  60574 
Sulfunc  acid  and  hydiirochlonc  acid 
Meeting.  11002 

Meeting  and  comment  extension.  6609 
Toxic  substances 

Asbestos-containing  materials  in  schools — 

State  waiver  requests.  8926 
Banery  recycling  deposit  requirement,  citizens' 

petition  denied,  46921 
Chemical  substances  manufactured  in  quantities 
of  1,000  kilograms  or  less  per  year; 
premanufacture  notification  exemption, 

7646 
Comprehensive  assessment  information  rule 

amendments,  63134 
Hexavalent  chromium-based  v»,ater  treatment 
chenucals  prohibition  in  comfon  cooling 
towers.  63148 
Pollution  prevention — 
Lead;  dangerous  levels  identification  rule. 
meetings.  31686 
Polychlorinated  biphenyls  (PCBs) — 
Disposal  and  storage  of  waste;  notification 

requirements.  6184,  12352,  13128 
Reclassification  of  PCB  and  PCB- 
contaminated  transformers.  60970 
Polymers,  premanufacture  notification,  7679 
Premanufacture  notification  regulations — 
Heanng,  17040 
Revision.  7661 
Significant  new  uses — 
2.3.5.6,-tetrachloro-2,5-cyclohexadiene  1  4- 

dionc,  27980 
2,5-Dimercapto- 1 .3,4-thiadiazole,  alkyl 

polycartwxylate,  48346 
Aery  late  esters,  61649 
Adipic  acid.  etc..  26727 
Aluminum  cross-linked  sodium 

catboxyinethylccllulose.  .^2628.  46921 
Amide  of  polyamme  and  organic  acid,  27255 
Benezcncpropanoic  acid,  etc  .  50896 
Dialkyldialkoxysilane.  \«.ithdrawn,  33792 
Ethane.  1.1-dichloro-l-fluoro-.  48347 
Expedited  process  for  issuing  significant  new 

use  rules,  7676 
Fluorene  substituted  aromatic  amine.  40397 
Hydrogenated  arylated  polydecene,  49271 
Methiuie.  bromodifluoro-.  48348 
Phosphorylated  oxoheteromonocvcle 

polyoxyethylene  alkyl  ether,  etc.,  50895 
Polymer  of  substituted  aryl  olefin,  45871 
Pyndines.  32222 

Sulfur  bridged  substituted  phenols,  49269 
Tetrafluoroalkenes,  etc..  30741 
Testing  requirements — 
Acetophenone,  etc.,  61654 
Waste  management,  solid: 
Degradable  plastic  ring  earners.  1 8062 
Underground  storage  tanks  containing 
petroleum,  financial  responsibility 
requirements.  43770 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Pesticides  chemicals  manufactunng.  19392 
Water  pollution  control 

Great  Lakes  System,  water  quality  guidance, 
20802,  42266 
Correction.  21046 
Meenng.  53168 
Report  availability.  47845 


National  pnllutani  discharge  elimination  system; 
State  program.s — 
South  Dakota.  46145.  47417 
Ocean  dumping,  site  designations — 
Atlantic  Ocean  offshore  Fort  Pierce,  FL. 
12569 

List  reorganization,  32322 
Lower  Chesapeake  Bay.  VA,  27976 
Massachusetts  Bay,  MA.  10999 
Matagorda  ship  channel,  TX,  43090 
Oil  pollution  prevention — 
Non-transportation-related  onshore  facilities. 
8824.  19030 
Water  programs 

Pulp,  paper  and  paperboard  industry 

rulemaking,  meetings.  6609.  26946.  31685 

Pulp  paper,  and  paperboard  industries,  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards.  66078 

NOTICES 

1987  Chesapeake  Bay  Agreement;  exotic  species; 

report  availability,  51345 
Aeencv  infomiation  collection  activities  under 
0MB  review,  549.  3948.  5971.  6633,  6786, 
6954.  7779.  8593.  8594.  11409.  11599. 
11600,  12033.  12034,  12227,  12964.  13591. 
14209.  14397.  15872.  16664.  17230.  17891. 
18216.  1924*^.  19419.  19666.  21453.  21978, 
21979.  25639.  25830.  25986.  26135.  26136, 
26541,  27279.  27280,  27281.  27729,  28014, 
28863,  28864,  29574.  29827.  30O48.  30049. 
30165.  31378.  31383,  31384,  31519.  31520, 
32530.  33093.  33271.  33628.  33629.  34046, 
34582.  35000.  35449.  36407.  37733,  38756, 
39203.  39541    40131.  40642.  41470.  42320. 
42726.  42962.  43106.  43350.  43889.  43890. 
44517.  44670.  45106.  45887,  46189.  46640. 
46967.  49507.  49994.  49995.  50546.  50547. 
50918.  51341.  52106.  52757,  58166,  58696. 
59260.  60625.  63344.  63940,  65181,  65182. 
65590.  65709.  68642.  69359 
Air  pollutants,  hazardous;  national  emission 
standards 
Asbestos;  authority  delegation  to  Virginia, 

54135 
Asbestos,  roof  removal  operations,  settlement 

agreement.  M)1M 
Diethylene  glycol  monobutyl  ether,  etc  ; 

deletion  from  list,  petition  denied.  4164 
Early  reductions  comphance  extensions;  list, 

11054,  47739 
Promulgauon  schedule,  63941 
Radon  emissions  from  phosphogypsum  stacks; 
proposed  settlement  agreement.  53198 

Air  pollution  control,  consent  judgments: 
Sulfur  oxides;  national  pnmary  ambient  air 

quality  standards.  31520 

Air  pollution  control,  new  motor  vehic|es  and 
engines 
California  pollution  control  standards:  Federal 
preemption  waiver,  4166 

Federal  test  procedure  modifications;  status 

report  availability.  9563 

Federal  test  procedure  review,  preliminary 
technical  report.  29826 
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Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
Advanced  Pollution  Instrumentation.  Inc; 
Model  300  Gas  Filter  Correlation  CO 
Analyzer,  47446,  58166 
.      Columbia  Scientific  Industnes  Corp  .  Model 
5700  Sulfur  Dioxide  Analyzer,  64766 
Control  techniques  guideline  document:  offset 

lithographic  pnnting,  59261 
Determination  of  lead  concentration  in 

ambient  particulate  matter  by  inductively 
coupled  plasma  optical  emission 
spectrometry.  61902 
Lear  Siegler  Measurement  Controls  Corp.; 
Monitor  Labs  Models  9810  Ozone 
Analyzer  and  9850  Sulfur  Dioxide 
Analyzer,  6964,  61909 
Citizen  suit  settlement.  350 
Clean  Air  Act — 

Marine  vessel  loading  operations:  listing. 

60021 
Reasonably  available  control  technology; 
guidelines.  54136 
Control  techniques  guidehnes  document — 
Batch  processes.  68905 
Industnal  wastewater.  68906 
Volatile  organic  compound  (VOC)  emissions, 
reactor  processes  and  distillation 
operations;  control  techniques  guidelines 
document  availability,  60197 
Air  programs;  fuel  and  fuel  additive  waivers: 

Ethyl  Corp  .  35950.  64761 
Air  quality;  prevention  of  significant  deterioration 
(PSD): 
Permit  determinations,  etc. — 
Region  II.  35450.46189 
Region  VI.  13594 
Alternative  fuels  research  strategy;  document 

availability.  4991.  17395 
Atmosphenc  programs: 
Halons;  firefighting  and  explosion  protection; 
essential  uses.  6786.  53722 
Clean  Air  Act: 

Acid  rain  provisions — 
National  Allowance  Data  Base  version  2.1, 

etc  .  availability.  15720 
Program  allowance  system;  conservation 

venfication  protocols;  availabihty.  14397 
Retired  unit  exemptions.  51072.  61688 
State  permits.  32667,  34582,  38370.  39542, 
39809,  40811,  40813.  42064.  42069, 
43106.  46968.  48649.  51072.  57825. 
58548,  61088 
Sulfur  dioxide  control  program;  transferable 
allowances  auctions  and  sales.  6962. 
14210.  27563 
Air  pollution  control;  motor  vehicle  emission 
factors;  model  (MOBILES)  availabihty, 
7780.  29409 
Citizens  suits;  proposed  settlements,  17230. 

33814.  35451.  38602.  41474.  69361 
Employee  commute  options  guidance;  document 

availability.  13596 
Hydrogen  fluoride  study;  preliminary  findings 

and  meeting.  33441 
Hydrogen  fluoride  study;  repon  to  Congress; 

availability,  58548 
Mobile  source  emission  reduction  credits 

generation;  guidance,  1 1 134 
Model  Title  V  operating  permits;  draft 

availability,  25639 
Montreal  Protocol,  CFCs.  methyl  chloroform. 
carbon  tetrachlonde.  and  HBFCs,  essential 
use  exemption  nominations,  29410 
Motor  vehicle  program;  final  agency  actions, 
42542 
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Oxygenated  gasoline  waiver  applications — 
California.  21719  ^* 
Utah.  32531 
Sulphur  oxides;  ambient  air  quality  standards; 

availability.  44339 
Urban  bus  testing  program,  advisory  circular 
availability,  32121 
Clean  Air  Act;  consent  decrees: 

Environmental  Defense  Fund,  Inc.,  13595 
Hydrochlorofluorocarbons  (HCFCs),  58167 
Methyl  bromide.  58168 
Natural  Resources  Defense  Council,  33813 
Nitrogen  dioxide.  11859 
Clean  Water  Act 
Coastal  nonpoint  source  pollution  State  program 

guidance  documents;  availability,  5182 
Section  404  permit  program;  dredged  or  fill 
matenal  discharge — 
New  Jersey,  36958,  46190 
Committees;  establishment,  renewal,  termination, 
etc.: 
Architectural  and  Industrial  Maintenance 

Coatings  Negotiated  Rulemaking  Advisory 
Committee  et  al.,  48887 
Gean  Air  Act  Advisory  Committee,  36407. 

43110 
Clean  Air  Scientific  Advisory  Committee  et  al , 

34263 
Environmental  Financial  Advisory  Board.  12227 
Environmental  Policy  and  Technology  National 

Advisory  Council,  40813 
FIFRA  Scientific  Advisory  Panel,  11229 
Hazardous  Waste  Identification  Committee, 

36200 
Mining  Wastes  Policy  Dialogue  Committee. 

29828 
National  Environmental  Justice  Advisory 
Council.  59723 
Confidential  business  information  and  data  transfer 
to  contractors.  4992,  4993,  7225,  7783, 
19250,  19423,  19667,  21722,  21980,  25641, 
25642,  25834,  26322,  26542,  26974,  29219, 
30050.  31026.  32943.  33272.  33629.  33814. 
33815.  34582.  35952,  38567,  38758,  43890, 
43892,  44518,  44519.  44816.  44817,  44818, 
44819,  46639,  47446.  50359,  50360.  51630. 
54145.  54347.  60198.  62121,  64307,  64575, 
65709,  65710 
Confidential  business  information  claims  policies 

and  regulations;  meeting.  31711 
Drinking  water: 
Michigan;  Class  II  injection  wells;  maximum 
allowable  liquid  pressure,  42543 


Public  water  supply  supervision  program — 
Arizona,  36960 
California.  31024.  36961 
Connecticut.  36685,  60855 
Georgia,  31200 
Hawaii.  33442.  45491 
Idaho.  34047 
Illinois.  26977 
Indiana.  40815 
Kansas.  64765 
Louisiana.  5729 
Maryland.  17395 
Massachusetts.  34583.  66359 
Michigan.  35451 
Minnesota.  53932 
Mississippi.  21170 
Nebraska.  36686 
Nevada.  21168.45491 
■  New  Hampshire.  21719.  31024.  34800 
New  Jersey.  40816,  42543 
New  Mexico,  5729 
New  York,  40816,  61088 
North  Carolina.  31201,  45888.  58336 
North  Dakota,  17891 
Northern  Manana  Islands,  49508 
Ohio,  37476,  39809 
Oregon.  21579,42320 
Pennsylvania,  8594,  54588 
Rhode  Island,  60855 
Tennessee.  31201 
Utah.  12583 
Virginia.  65980 
Virgin  Islands.  40817 
Washington.  41471 
Wisconsin.  31378 
Underground  injection  control  program — 
Michigan.  57598.  61909.  65711 
Environmental  leadership  program;  proposed 

establishment,  4802 
Environmental  statements,  availability,  etc.: 
Agencv  statements — 
Conimcnt  availability.  3279.  4697.  5727. 
5728,  6490.  7226.  8271.  9173.  II601. 
12584.  13596,  15144.  16406.  17396. 
18392.  19822.  21720,  26137,  27282, 
28567.  29576,  31027.  31710.  32670, 
33630.  34433.  35952.  36961.  38375, 
39545.  40814,  42069,  431 1 1.  44340, 
45337,  46968,  47741,  48649,  49995, 
51342,  52485.  53512,  54588,  58168, 
59032,  60022,  61089.  63955,  64945, 
65981.68142,69361 
Weekly  receipts,  3280,  4697.  5728.  6491, 
7226,  8273,  9172,  11600.  12583,  13597. 
15145,  16407,  17397,  18394,  19823, 
21721,  26137.  27282.  28568.  29578, 
31026,  31710,  32670,  33630,  34434, 
35953.  36962,  38376,  39545,  40814, 
42070,  431 1  h  44339,  45338,  46969, 
47741.  48650,  49996,  51342,  52485, 
53513.  54589.  58169.  59032,  60022, 
61090,  62345,  63954,  64945,  65982. 
68143.  69362 
Eagle  Pass  Mine.  TX,  64945 
San  Francisco  Bay/Sacramento-San  Joaquin 
Delta  Esturary,  CA;  dredging  and  dredged 
material  disposal.  39548 
Tampa  Electnc  Co  Polk  Power  Station.  FL, 

29577 
Texas  and  Louisiana  territorial  seas  oil  and  gas 
operations  (NPDES),  8273 
Federal  Facility  Compliance  Act;  enforcement 
authorities  implementation,  supplementary 
information.  49044 
Grants  and  cooperative  agreentKnts.  availability, 
etc. 
Environmental  justice  program,  community 
groups.  63955 
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Ex  pil  oratory  mencfa  grants  in  biology. 

chemisiry.  physks.  etc..  53199 
HaanciaJ  assistance  programs — 
Emergency  planmng  and  community  nght-to- 
Know;  States  and  Indian  tribes.  16668 
Gnnt>.  State  and  local  assistance: 

Er  ironmental  education  and  training  programs, 

27567.  40298 
Environmental  monitonng  and  assessment 

program.  6788 
ExoennKntal  program  to  stimulate  competitive 

research,  7781 
Grantee  performance  evaluation  reports — 
\labama  et  al..  26780 
Vlissounet  al.  31711 
Uad-based  paint  abatement  workers;  training 

grants,  19419 
Pollution  prevention  incentives  for  States 

program,  16664 
Siiie  water  pollution  control  revolving  fund 
program.  3552 
Gr?en  Page  listing  of  US  suppliers  of 

envutjnmental  products  and  services.  13597 
Hazardous  waste. 

Eie.tnc  utility  power  plants;  coal  combustion 

wastes,  report  to  Congress.  8273 
Identificauon  and  listmg— 

Guidance  document,  availability.  19250 
Land  dispoal  restrictions;  exemptions — 
\llied-Signal.  Inc.,  11601 
Amencan  Cyanamid,  40133 
BASF  Corp.,  64575 
BP  Chemicals,  Inc  .  30926.  50920 
Disposal  Systems.  Inc..  51631 
Exxon  Co,  U.S.A..  40134 
Gibraltar  Chemical  Resources.  Inc..  8944 
Monon  International,  Inc.,  68907 
Oxy  Petrochemicals.  Inc.,  54148 
Witco  Corp.,  8275 
Underground  (sti-P3)  storage  tanks,  extemal 
corrosion  potential  evaluation  and  cathodic 
protection  monitoring  review.  55066 
"A\)od  Furniture  Manufacturing  Industry 
Negotiated  Rulemaking  Advisory 
Committee;  n:veetings,  50361 
Hazardous  waste  generators;  waste  minimization 
program  elements,  guidance  availability. 
311U. -11:74 
Human  monitonng  specimens  archive;  disposition 
to  private  seaor  or  other  governmental  party; 
availability,  60625 
Indirect  exposure  assessment;  guidance  document 

availability,  61688 
Inventions.  Government-owned;  availability  for 

hcensmg.  21979 
Low-level  radioactive  mixed  waste;  national 

profile  availability  (NUREG/CR-5938),  7265 
.Meetings 
^ienchmark  dose  methodology;  workshop, 

49297 
Biological  and  health  effects  of  radiofrequency 

radiation,  conference,  18093 
Biotechnology  issues,  agency's  current  thinking 

discussion.  62346 
Biotechnology  Science  Advisory  Committee. 

34047 
Biotechnology  Science  Advisory  Committee  et 

al.  68144 
California  Air  Resources  Board.  35452 
Carpet  emissions,  animal  testing.  46969 
Clean  Air  Act  Advisory  Committee.  17892. 

21301,  46190,  50360,  54148,  64766 
Clean  Air  Scientific  Advisory  Comminee. 

60628.  63345 
Climate-wise  voluntary  greenhouse  gas 

emissions  reduction  recognition  program, 
workshop,  63574 
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DevelopnKntal  neurotoxic  ettects  associaiea 
with  PCBs  exposure;  workshop.  4127? 
Oioxin;  health  assessment  document  draft,  peer- 
review  workshop,  43112 
Ecological  nsk  assessment  issues  for  2,3.7.8- 
tetrachlorodibenzo-p-dioxin.  report; 
workshop,  46641 
Effluent  Guidelines  Task  Force,  4698,  25986, 

28569,  40426,  50361 
Emergency  Planmng  and  Communitv  Right-to- 
Know  Act;  Train-the-Trainers  workshops, 
9173 
Environmenial  Financial  Advisory  Board.  5390. 

53725 
Environmental  leadership  program.  16826 
Environmental  Policy  and  Technology  National 
Advisory  Counal.  6788.  11603.  14398. 
17231.  21169.  28960.  32671,  43891. 
46190.  47138,  47274,  48363.  48364. 
48521.  52961.  54590,  55069.  63963.  65982 
Environmental  Requirements  for  Local 

Governments  Policy  Dialogue  Advisory 
Committee,  59463.  63963 
Environmental  Statistics  Technical  Advisory 

Committee.  38567,  69362 
EPA  Border  Environmental  Plan  Public 

Advisory  Comminee.  29578 
Exposure  factors  handbook.  37735 
Federal  Facilities  Environmental  Restoration 

Dialogue  Committee.  47447 
FIFRA/Scientific  Advisory  Panel.  13598.  41472 
Grand  Canyon  Visibility  Transport  Commission. 

349.  13756.  32532.  42545.  64575 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee.  21721.53725 
Gulf  of  Mexico  Program  Management 
Committee.  21301.  21721.  60444 
Gulf  of  Mexico  Program  Policy  Review  Board. 

21722,69362 
Gulf  of  Mexico  Program  Technical  Advisory 

Committee.  59463 
Hazardous  Waste  Identification  Comminee, 

58696 
Hazardous  Waste  Identification  System.  6121. 

8275.  13757.  16408,  21979 
Health  and  Environmental  Assessment  Office; 

public  workshops.  35454 
Lawn  Care  Pesticide  Advisory  Committee,  "s^f 
Mining  Wastes  Policy  Dialogue  Committee. 

5972 
Municipal  solid  waste  flow  control,  37477 
National  Drinking  Water  Advisory  Council. 

19422.  60199 
New  source  review  simplification;  workshop. 

11602 
Office  of  Water;  strategic  plan  review.  12584 
Oil  and  grease  workshop.  32122 
Ozone  and  related  photochemical  oxidants;  air 

quality  criteria;  workshops.  48063 
Ozone  Transport  Conmussion,  349,  28960. 

53933.  60628 
PCBs  in  fish  tissues;  national  technical 

workshop.  14399 
Phosphonc  Acid  Production  Waste  Dialogue 
Committee.  3553.  12035,  41770.  54590 
Pollutants  analysis  in  environment;  annual 

conference.  21169 
Sale  of  1995  and  subsequent  model  year 
California  vehicles;  policy;  workshop. 
39204 
Science  Advisory  Board.  107.  4992,  6491. 
7561,9563.  13065.  13757.  16826.  17231. 
18393.  18395.  25831.  27567.  28960, 
32122,  32673,  33094,  33631.  34435, 
35454.  36686.  37479.  40646.  40818. 
43114.  45888.  45889.  45890.  48063. 


481)64,  49297,  57599,  57600.  59033. 
61689,  62346,  63963,  63964.  67407 
Science  Advisorv  Board  et  al  ,  3018,  59034 
State  and  Tnbal  Toxics  .Action  Forum 
Coordinating  Comironee  and  Projects. 
11603.  28959,  49046 
State  FIFRA  Issues  Research  and  Evaluation 
Group,  5390.  26138,  30785,  34799,  47742, 
53725.  62670 
Sugarcane  borer  control  in  Louisiana.  4433 
Technical  Bases  for  Yucca  Mountain  Standards 

Committee.  28016 
Technology  Innovation  and  Economics 

Committee,  6788 
Urban  soil  lead  abatement  demonstration  project 

integrated  report,  workshop,  41276 
Waste  minimization  and  combustion  strategy. 

5393? 
W  aste  Technologies  Inc.  incinerator  risk  issues; 
technical  workshop,  60628.  31201 
Memorandums  of  agreement 

Army  Department;  1987  Corps  of  Engineers 
wetlands  delineation  manual;  wetiands 
determinations,  4995 
Memorandums  of  understanding: 
Coast  Guard,  Clean  Water  Act;  enforcement. 

19420 
Food  and  Drug  Administration;  liquid  chemical 
germicides  for  use  on  medical  devices, 
regulation,  meeting,  33496 
National  lead  laboratory  accreditation  program; 
requirements,  availability,  38656 
Motor  vehicle-related  air  toxics  study;  availability. 

4165,  27283 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations: 
Alabama,  65982  / 

Arkansas,  44819,  47319,  59463 
Caiifomia,  34797,  52300 
Colorado,  39809,  51343 
Connecticut,  42071,65591 
Delaware,  60199 
Georgia.  41767,49046 
Idaho,  27.';68,  49048 
Illinois,  54145 
Indiana,  39546,  59261 
Kansas,  44833,  52302 
Kentucky.  26543.  35454,  38602 
Louisiana,  58860 
Michigan.  67786 
Minnesota.  31027,43350 
Mississippi,  42963,  52304 
Missouri,  61090 
Montana.  49509.  67408 
Nebraska.  51819.  65985 
Nevada,  69362 

North  Carolina.  41765.  52305 
North  Daliota.  4064?.  51821 
Oklahoma.  48516,  68643 
Oregon,  28960,  52308 
Pennsylvania,  58862 
SouthCarolina.  41274,  48518 
South  Dakota,  52486 
Tennessee,  41768,  48519 
Texas.  44821,  65986 
Utah,  42965,  52489 
Wyoming,  42967.  52491 
National  preparedness  for  response  exercise 

program,  guidelines  availability,  53990  . 
Neurotoxicity  nsk  assessment  guidelines  peer 

review  workshop  report,  availability,  8595 
Organization,  functions,  and  authonty  delegations: 
Air  and  Radiation  Docket  and  Information 

Center,  hours  of  operation,  64576 
,Air  and  Radiation  Office,  air  docket 
management,  45492,  47900 
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Headquarters  library  and  INFOTERRA;  new 

opening  hours,  349 
Resource  Conservation  and  Recovery  Act — 
Docket  information  center,  relocation,  28569 
Underground  Storage  Tanks  Docket  Office, 
relocation,  28569 
Toxic  Substances  Control  Act  confidential 
business  and  nonconfidential  information 
centers;  reduction  of  hours  and  mail  code 
change,  62122 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive 
Center  for  Environment  and  Developinent, 
48364 
Pesticide  applicator  certification;  Federal  and  State 
plans. 
Texas,  43115 
Pesticide,  food,  and  feed  additive  petitions: 
Biologic,  Inc  ,  et  al.,  41472 
Ciba-Geigy  Corp.,  13261.  36409,  43892 
DowElanco,  15873 

EI  du  Pont  de  Nemours  &  Co  .  63575 
El  du  Pont  de  Nemours  &  Co.  et  al ,  29318 
Hoechst  Celanese  Corp.  et  al.,  6958 
Monsanto  Co,  19425 
Monsanto  Co  et  al.,  64582 
Rhone  Poulenc  Ag  Co.,  33631 
Rohm  &  Haas  Co.,  40426 
Sandoz  Agro,  Inc.,  52757 
Uniroval  Chemical  Co.,  54350 
Valen'l  USA  Corp.  et  al.,  13262 
Zeneca  Ag  Products  et  al.,  62123 
Pesticide  programs: 
2.4,5-T  and  silvex;  Federal  disposal  program 

closure,  49301 
Agriculture  Department— 

Nonindigenous  microbial  pesticide;  field  test, 
59723 
AgriVirion  Inc  — 
Genetically  altered  microbial  pesticide;  field 
test,  34583 
American  Cyanamid  Co  — 
Genetically  altered  microbial  pesticide;  field 
test,  40423 
Boyce  Thompson  Institute  for  Plant  Research — 
Genetically  modified  microbial  pesticide; 
field  test,  14400 
Ciba-Geigy  Corp.— 
Genetically  modified  microbial  pesticide; 

field  test,  30165 
Nonindigenous  microbial  pesticides;  field  test. 
28018.  32354,43891 
Cornell  University— 
Genetically  modified  microbial  pesticide; 
field  test,  30166 
Crisis  exemptions;  annual  report,  57825,  67788 
Inert  ingredients  in  pesticide  products- 
Name  disclosure,  52106 
Inorganic  arsenicals,  special  review  conclusion, 

64579 
Pesticide  assessment  guidelines — 
Dermal  absorption  studies  (Section  85-3); 
humans  and  domestic  animals 
(Subdivision  F  hazard  evaluation),  54350 
Reduced-nsk  pesticides;  development  and 

registration  incentives,  5854 
Reregistraiion  eligibility  documents  availability, 

50924 
Residue  chemistry  guidelines;  availability,  5390, 

30785 
Sandoz  Agro,  Inc  — 
Genetically  engineered  microbial  pesticide; 
field  test,  34584 
Sodium  pentachlorophenate  non-wood  use; 

special  review  termination,  7848 
Stag's  Leap  Wine  Cellars— 
Nonindigenous  mibrobial  pesticide;  field  test, 
36409 

FFDFRXI    RFCISTVK   IMU  \,    i,):ui-in.   -i»t. 


State  pesticide  residue  removal  compliance 

programs,  65989,  ^145 
University  of  Minnesota — 

Nonindigenous  microbial  pesticide,  field  test, 
37479 
ZENECA  Ag  Products— 

Nonindigenous  microbial  pesticide;  field  test, 
37480 
Pesticide  registration,  cancellation,  etc  : 
10,10'-Oxybisphenoxarsine.  47275 
2,4-D,  Dimethylemine  salt,  etc  .  44828 
Abbon  Laboratories,  50921 
Air  Products  &  Chemicals  et  al ,  62347 
AKZO  Chemicals,  Inc.,  62121 
Alkyl  amine  hydrochlonde,  36408 
Amitrole,  5858 
Arsemc  acid.  26975.  39205 
BASF  Corp  et  al.,  47274 
Beacon  Herbicide,  etc..  64576 
Becker  Microbial  Products.  Inc.,  8945 
Bonide  Flower- Vegetable  4-in-l  Spray,  etc.. 

60633 
Bonide  Fruit  Tree  Spray,  etc  ,  65593 
Bonide  Products  inc.  et  al.,  41770 
Calo-Clor,  etc .  60629 
Cancer-causing  pesticides  in  processed  foods, 

7470.  19546 
Carbon  dioxide,  etc..  12229 
Ciba-Geigy  Corp  ,  25832,  50922 
Ciba-Geigy  Corp.  et  al.,  32533,  54351 
Destruxol  tender  leaf  plant  spray,  etc.,  54148 
Dexol  benomyl  systemic  fungicide,  etc..  29216 
DowElanco  et  al.,  21454 
Du  Pont  Benomyl  50W,  etc.,  18093 
Du  Pont  Tersan  1991  Turf  Fungicide,  etc., 

31387 
Ethion  4  miscible  insecticide/miticide,  etc.. 
44823 

Flair,  etc.,  12237,  16828 

Florel  Brand  Plant  Growth  Regulator,  etc.. 
64578 

Grace  Sien^  Chemical  Co.,  Inc.,  29579.  64579 

Health  Care  Products.  Inc.,  53934 

Hydroxytetracydine  monohydrochlonde,  etc., 
18217 

Iron  salts.  16831 

J.J.  Mauget  Co..  67790 

Kemira  Biotech.  35001 

Kill-KO  5%  Cythion  Dust,  etc  ,  6961 

Krenite  S  Brush  Control  Agent,  etc.,  31382 

Lindane  Crystals  Insecticide,  etc.,  60630 

Maun  Laboratories  et  al .  67791 

McUughlin  Gonnley  King  Co.  et  al..  8945 

Methazole.  4167.  30166 

Methyl  Parathion  5  Spray,  etc..  13261 

Milazzo  Brand  Animal  Chaser,  etc.,  6958 

Milban,  38567 

Miller's  Malathion  25W.  etc.,  44824 

Mite-a-Salt.  15873 

Monsanto  Co..  64583 

Nosema  locustae.  19425 

Plato  Industnes.  Inc.,  50923 

R.C.G  .  Inc  .  50923 

Rigo  benomyl  systematic  fungicide,  etc..  11234 

Sandoz  Agro,  Inc.,  25832 

Silver  and  Biobor,  46192 

Simazine  90  DF,  etc  ,  44825 

Sirlene  feed  grade  propylene  glycol,  etc.,  44826 

Sponcidin  Cold  Sterilizing  Solution,  37931 

Talstar  lOWP  Insecticide/Miticide,  etc.,  31384, 
49298 

Terrazole  4  Rowable  Fungicide,  etc.,  16832 

Tifton  Innovation  Corp.,  65594 

Union  Carbide  Chemicals  &  Plastics  Co.,  Inc.. 

41776 
Unocal  Corp.,  54352 


WipeOut  Cold  Sterilizing  Disinfecting  Solution. 

41779 
Zinc  phosphide  bait,  etc  ,  51345 
Pesticide  residues  information  system 

enhancement,  document  availability,  41471 
Pesticides,  emergency  exemptions,  etc 
Acephate,  12228 

Arizona  Department  of  Agnculture.  40424 
Benomyl.  11232.68144 
Bifenthnn.  etc  ,  42727,  54348,  60631 
CheckMate  MRS  (Z-l3-octadecenyl  acetatcZ- 
1 1-hexadecenyl  acetate  and  Z-13- 
octadecenal),  30168 
Dicamba.  etc.,  12235 
Difenoconazole,  48364 
Fenoxycarb.  4435,  68907 
Fenpropathnn,  12237 
Hydrogen  cyanamide.  etc.,  29218 
Hymexazol,  59724 
Imidaclopnd,  32534.  45890,  60636 
Lindane.  26781 
Mancozeb,  26782,  28017 
Permit,  19426 
Propazine.  68908 
Pseudomonas  fluorescens,  43893 
Pynthiobac -sodium,  68909 
Sethoxydim,  etc.,  50919 
Tebuconazole,  18095,  25833 
Tnclopyr,  etc  ,  35002 
Pesticides,  expenmental  use  permits,  etc. 
Amencan  Cyanamid  Co  et  al .  46191 
Ciba-Geigy  Corp.,  27284,  68409 
Ciba-Geigy  Corp  et  al ,  4434.  16827 
Consep  Membranes.  Inc  .  et  al..  26780 
Crop  Genetics  International,  12234 
Dow  Elanco  et  al.,  19424 
Monsanto  Co.,  8758,  8759,  33815.  37481 
Pesticides,  receipts  of  State  registration.  12239. 

31379,51073 
Pesticides,  temporary  tolerances: 
Acetochlor,  14399 

Consep  Membranes  Inc  ,  13263,  68909 
Deltamethnn,  62122 

EI  du  Pont  de  Nemours  &  Co  ,  Inc.,  30169 
Entomopathogen  beauvaria  bassiana.  15872. 

41473 
Fenbuconazole,  11233 
Fenoxaprop-cthyl.  29217 
Flumetsulam.  19427 
Iprodione.  4699.  57827 
Miles  Inc..  40425 
Miles.  Inc  .  et  al..  54353 
Mitsui  Petrochemicals  Ltd.,  15872,  30169 
Monsanto  Agncultural  Co  ,  32535,  49298 
NOR-AM  Chemical  Co.,  42728 
Pseudomonas  fluorescens.  40425 
Privacy  Act: 

Systems  of  records.  1 3599,  2982 1 
Pseudomonas  cepacia;  genetic  manipulation; 

research  assistance  request,  53934 
Pulp  and  paper  sludge  land  application 

environmental  stewardship  program;  public 
administration  record  establishment.  45891 
Reports;  availability,  etc  : 
Ecological  assessment  case  studies  review  from 

nsk  assessment  perspective,  41276 
Electric  and  magnetic  fields,  perspective  on 
research  needs  and  priorities  for  improving 
health  nsk  assessment,  11409 
Fuelon  power  gasoline  fuel  additive;  fuel 

economy  retrofit  device  evaluation,  48365 
Greenhouse  gas  emissions  and  sinks  estimation 

(1990).  33818 
High  capacity  fossil  fuel-fired  plants,  student 
handbook  and  statement  of  intent  to 
develop  training  and  certification  programs 
for  operators.  52106 
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EPA 

Iniegraied  Risk  Informauon  System  (IRIS), 

11490 
Neurwoxiciiy  nsk  assessment  pnnciples,  41556 
Ozone  precuisors  role  in  troposphenc  ozone 

formation  and  control.  1 1603 
Pi^ticides  in  ground  water  database.  31646 
Teirachlorodibenzo-p-Dioxin  (TCDD)  nsks  to 
aquauc  organisms  and  associated  wildlife. 
aisessment  dau  and  methods.  25987 
vveilands  in  New  Jersey's  Hackensack 
Meadow  lands,  advanced  identification 
basis.  3555 
Superfund.  response  and  remedial  actions, 
proposed  settlements,  etc. 
Heaunit  Circular  Knit  and  Dying  Plant  Site,  FL, 

57828.  62354 
HFI-Rockingham  Landfill  Site,  VT,  38376 
Border  Area  Drums  Site.  CA,  43353 
Calmet  Site.  CO.  5729 
Capitol  Assay  Laboratones  Site.  MD,  65182 
Carter  Industrials.  Inc  ,  Site.  MI,  8275 
Chadboum  Tire  Fire  Site,  NC.  43115 
Commercial  Oil  Services  Site,  OH.  67791 
Croydon  "TCE"  Site,  PA,  64584 
Duffield  Avenue  Trailer  Site,  NJ,  49049 
EKmore  Drum  Site,  CA,  47447 
Endicor  Wellfield  Site,  NY.  65183 
Enterpnse  Recovery  Systems  Site,  MS,  57828 
Fairchild  Semiconductor,  Inc  Site,  CA,  1 1055 
Gallup's  Quarry  Site.  CT.  69364 
Great  Lakes  Asphalt  Facility,  IN,  12585 
Greenback  Industries.  Inc.  Site,  TN,  60637 
Ha\ne^  V.  arehouse  Ftre  Site,  NU,  6633 
Hooper  Sands  Sue.  ME.  3554 
Industrial  Waste  Processing  Site.  CA.  50548 
Intel  Santa  Clara  3,  CA,  12585 
Intenwtional  Depository,  Inc  Site,  RI,  42969 
Imer;il.  InciSiemens  Components,  Inc.  Site, 

CA.  49511 
J.H  BaxterSite.CA,  62123 
L  E.  MacNair  Building  Site,  ME,  3554 
Lowry  Landfill.  CO.  42073 
VI  T  Richards  Site.  IL.  12241.  33272 
Mexam  Trucking  Removal  Site.  CA.  31712 
Vtid-Atlantic  Wood  Preservers  Site,  MD,  64766 
National  Smelting  &  Refining  Site  et  al.,  GA, 

62671 
National  Smelting  &  Refining  Site,  GA,  et  al., 

4992 
Old  City  of  York  Site,  PA,  25834 
Old  Springfield  Landfill  Site,  VT,  7227 
Operating  Industries,  Inc.  Site,  CA,  7784 
Pira  Chem  Southern  Inc.  Site,  SC,  52961 
Philmar  Elecuonics  Site,  NY,  57601 
Pompev  Site,  NY,  38761 
Reese  Air  Force  Base,  36201 
R-KK  Hill  Cheriucal  Co  Site,  SC,  62354 
Route  ■;:  Site.  WV.  3555.  8820 
Sapp  Banerv  Co  Site.  FL.  60637 
Schmidt  Hole  2.  Wl.  41276 
Shore  Realty  Site.  NY,  17231 
South  Ma^  ml^  D'x?<;sal  Authority  Sites  9  and 

9a.  .Mi,  44153.  51346 
Sunbelt  Sue.  TX.  34047 
Sunbelt  Sue.  TX.  et  al.,  26783 
Tonolli  Corp  Site.  PA.  52%  1.  66359 
Union  Scrap  Iron  &  Metal  Site,  MN,  8954 
United  Refrigerated  Services.  Inc.,  36202 
Valley  Plating  Site.  VA,  35456 
Walled  Lake  Mercury  Site,  Ml,  53935 
Western  Sand  &  Gravel  Site,  Rl,  13599 
Wilson  Coocepcs  of  Florida  Site,  FL.  40646 
Yttrium  Processing  Plant,  WY.  12585 
Zenith  Chemical  Co  Site.  GA.  50361 
Superfund  program 
Capacity  assurance  planning  guidance; 
availability.  38761 
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Early  de  minimis  waste  contnbutor  settlements. 

45492 
Federal  Agency  Hazardous  Waste  Compliance 
Docket;  Federal  facihties.  list  update,  7298, 
59790 
Groundwater  monitonng,  technical  guidance 

availability,  54151 
Removal  actions  and  removal  response 
activities;  model  administrative  orden; 
documents  availability,  21980 
Response  action  contractor  indemnification. 

5972 
Risk  assessment  evaluation  report;  availability, 

13757,  47275 
Toxic  chemical  release  reporting;  community 
right-to-know — 
Reporting  forms,  availability,  11056 
Toxic  and  hazardous  substances  control: 
Asbestos — 
National  Directory  of  AHERA  Accredited 
Courses;  availability,  11604,  31029. 
45892.  63163 
Chemical  substance  inventory — 
Removal  of  36  incorrectly  reported  chemical 

substances.  52493 
Removal  of  39  repotted  chemical  substances, 
19251 
Chemical  substances  releases  and  detection, 
environmental  media;  clarification  and 
comment,  37735.  46970 
Chemical  testing — 
Conditional  exemptions.  3949 
Dau  receipt.  350.  7784.  9174.  21302,  32122, 

35953,  40427,  48366,  57602,  65353 
Policy  statement,  28736 
Confidential  business  information  security 

manual,  revised;  availability.  19667 
Interagency  Testing  Conunittee — 

Report.  26898.  38490.  47900 
Polychlorinated  biphenyls  (PCBs);  applications 

for  disposal  approval.  17397 
Polychlorinated  biphenyls  (PCBs);  incinerator 
definition  amendment;  petition  denied, 
51816 
Premanufacture  exemption  applications.  8947. 

48653 
Premanufacture  exemption  approvals,  5988. 
6963,  12964,  15145,  16668,  16670,  16671, 
21454.  28864.  30788.  32123,  33094, 
36962.  43352.  53734,  57602,  57603. 
58864,  58865,  59465.  65990.  65995.  65996 
Premanufacture  notices,  monthly  status  reports. 
9092.  9096,  21070,  28486.  32586.  47616. 
48740.  53810.  54000 
Premanufacture  notices  receipts,  4993,  6280, 
8946,  8947,  8955,  15343,  15494.  19093. 
19094,  21723,  26544,  28865,  30786, 
30787,  32123,  32127.  47276.  47448. 
47453,  48650,  48651,  48652.  48653. 
51077.  53726.  53731.  53735.  65991. 
65994.68410.68415 
Radon  levels  in  new  buildings;  model 

construction  standards  and  techniques, 
19097 
Testing  consent  agreement  development — 
Listed  chemical  substances;  interested  panics 

solicitation,  43893 
Tier  1  chemical  substances,  meetings,  16669 
Tier  II  and  III  chemical  substances.  19253 
Toxic  Substances  Control  Act  Confidential  and 
Nonconfidential  Business  Information 
Centers;  temporary  closure.  15146 
Volatile  organic  liquid  storage  in  floating  and 
fixed  roof  taiAs;  control  technique',  guideline 
availability.  63577 
Water  pollution;  discharge  of  pollutants  ^  NPDES) 
Combined  sewer  overflow  control  policy, 
guidance  availability,  4994 


Concentrated  animal  feeding  operations;  general 

permit  and  reporting  requirements,  7610 
Gulf  of  Mexico  DCS  operations,  41474,  53200, 

63964 
Marine  sanitation  device  standard;  petitions — 

New  York.  59465 
Siorrn  water  discharges  from  industrial  activity, 
fact  sheets  for  multi-sector  general  permit. 
61146 
Storm  water  discharge  sources  conuols; 
meetings.  8595 
Water  pollution  control; 
Clean  Water  Act- 
Class  I  administrative  penalty  assessments, 

48366,  49512.  50924.  52962 
Class  1!  administrative  penalty  assessments. 

47454.  48366,  49512.  51824.  52963 
Stale  water  quality  standards;  approval  and 
disapproval  lists  and  individual  control 
strategies,  availability,  18395,  19254, 
21724.  28569,  28570,  44671,  50361, 
50548.  58548.  62124,  64584 
Total  maximum  daily  loads;  lists  of  waters, 
availability.  17892 
Ground  water  contamination;  pesticides  and 
ground  water  State  management  plans; 
guidance  availablity.  65593 
Marine  sanitation  device  standard;  petitions — 

Rhode  Island.  12964.  31202 
National  pollutant  discharge  elimination  system; 
State  programs- 
Louisiana  and  Texas,  6964,  49126 
Maryland,  59724 
New  York,  12035  ' 

Ohio.  7889 

Puerto  Rico,  19427.  49996 
Water  pollution  control;  sole  source  aquifer 
determinations: 
Massachusetts.  28402 
Water  quality  cntena' 

Ambient  water  quality  criteria — 
Protection  of  aquatic  life;  documents 

availability.  61910 
Protection  of  aquatic  life  from  metals.  32131 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

RLXES 

Employment  discrimination' 
Charges,  designation  of  State  and  local  fair 
employment  practices  agencies  (706 
agencies) — 
Youngstown  lOHi  Human  Relations 
Commission,  19210 
Records  and  reports  for  State  and  local 

governments.  29536 
Reports  and  records: 

Local  union  report  (EEO-3);  filing  deadline 
extended.  2^'* 

PROPOSED  RULES 

Discnm.mation  because  of  religion,  guidelines, 

49456 
Harassment  based    n  race,  color,  religion,  gender, 

national  ongm.  age,  ,>r  disability,  guidelines, 

"^1266 
Regulatory  agenda,  25092,  57098 

NOTICES 

Agencv  information  collection  activities  under 

0MB  review,  17398.  48064.  60023 
.    Alternative  dispute  resolution  and  negotiated 
I  rulemaking  procedures,  comment  request, 

I  39023 


FEDERAL  REGISTER  INDEX,  January-December.   19Q3 


Meetings.  Sunshine  Act,  126.  629.  4201.  14624. 

16444.  26183.  27771,  31066,  35074.  38462. 

46674.  48544.  52138.  54401.  59295,  60730. 

69456 
Senior  Execuuve  Service: 
Performance  Re\u-y.  Board,  membership.  54591 

Executive  Office  of  Ihe  President 

iee  Adminisiration  (Jtln.<:,  Extvui..!.  OUice  of  the 
President.  Central  Intelligence  Agency. 
Council  on  Environmental  Quality; 
Management  and  Budget  Office;  National 
Drug  Control  Policy  Office;  Office  of  Policy 
Development;  Presidential  Commission  on 
Assignment  of  Women  in  the  Armed  Forces; 
Presidential  Documents;  Trade 
Representative.  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Commerce  control  list 
Cominercial  communications  satellites.  47322 
Items  transfer  from  munitions  list  and  foreign 

pohcy  controls  imposition.  57549 
Navigation  and  avionics,  34211 
Revisions,  clarifications,  and  corrections; 
correction.  6574,  32003 
Enforcement  and  administrative  proceedings; 

editonal  clanfications  and  corrections,  65540 
Export  administration  regulations; 
Officials  deciding  appeals  from  administrative 
actions,  58483 
Export  licensing: 

Afghanistan  exports;  special  country  policies, 

485 
Commerce  control  list,  and  nuclear  non- 
proliferation — 
Computers,  52169 
Commerce  control  list — 
Biological  weapons  production  equipment, 

21925 
Digital  computers,  of  national  secunty-based 
validated  license  requirements  removed, 
64674 
National  secunty-controUed  entries;  revision, 
52166 
Oil  well  perforators;  foreign  availability 
detemunation  and  general  license  GFW 
eligibility.  61806 
Voice  band  modems;  general  license  GFW 
eligibility;  foreign  availability 
determmation,  .  27930,  48302 
Vscjpi  n^  delivery  systems;  commodities, 
software,  and  technology;  export  control 
commodity  numbers,  59163 
Editonal  clarifications  and  corrections,  68740 
Foreign  a\ailabilit\  detenninations — 
General  license  GFW  eligibility  for  voice 
band  modems,  etc,  27930 
Foreign  trade  statistics.  Shipper's  Export 

Declarations.  .^222 
Impon  and  end-user  certificates  and  statement 
by  ultimate  consignee  and  purchaser: 
uniform  validity  penod.  36353 
Metnc  system  conversion.  33509 
Miscellaneous  amendments,  47051 
Petroleum  and  petroleum  products  produced 
from  Naval  Petroleum  Reserves; 
clanfications  and  revisions,  47049 
Science-based  Industrial  Park,  Hsinchu.  Taiwan; 
impon  certificate/delivery  verification 
procedure  establishment.  25553 
Validated  license  requirements  based  on  missile 
or  chemical  and  biological  weapons  end- 
nies;  U  S   persons  activities;  guidance 
availabili!'.   ^^8029 


Vietnam  and  Czech  and  Slovak  Republics. 

miscellaneous  ame^i^Jments.  47052 
Western  red  cedar,  expon  provisions,  487 
Special  licensing  procedures: 
Computers,  52168 

PRtlPOSFD  Ml  ITS 

Foreign  policy-based  export  controls  effects, 

54074 


NOTICES 


f 


Export  privileges,  aciJonS"affcct»»g:___ 
Amin,  Re2a_Ea*iJtan.  et  al..  31361,  fHStO^ 
Ap(>ite^edical  Systems.  Inc..  26958 
ASB  Traders.  Inc  .  59986 
Baxter  International.  Inc..  16813 
Burger.  Peter,  et  al..  18368 
Danesh.  Mohammad,  58535 
Dyi.  Alex  Jiann.  et  al ,  19649 
Goh  Sian  Lake  et  al..  48821 
Haak,  Eddie,  et  al..  25968 
Hardimon.  William,  14556 
Holmquist.  Stephen  A  ,  50902 
Instnibel,  N  V  ,  et  al.,  59447 
Iran  Air,  49284 
Katsuta.  Keisuke.  42719 
Martin  Brothers  International.  64545 
Nachtrab.  Gunther  R..  17571 
OHara.  Daniel  J..  11024 
Oshima.  Yuro.  et  al.,  7767 
Pan  Aviation,  Inc.,  21703 
Pervez,  Arshad  Z,  21281  ' 
Pietkiewicz,  Andrew,  59985 
Rotler.  Doron.  et  al.,  62095 
Soghanalian,  Sarkis,  G.,  21704 
Sound  You  Co.,  Ltd,  et  al.,  60593 
Trzaskowski,  Roman,  et  al.,  5354 
Tsai,  Rudy  Yujen,  51052 
WcdelKGunnar,  47113 
Klaus  Westphal,  34240 
Yousefi,  Ali  Reza  Foyuzi.  60842 
Zandian,  Reza.  et  al.,  21%9,  25800 
Foreign  availability  assessments: 
Advanced  high  speed  modems,  3531 
Computers.  21440 
Digital  computers,  46160 
Oil  well  perforators,  40407 
Telecommunications  transmission  equipment. 
46625 
Meetings: 
Computer  Systems  Technical  Advisory 

Committee.  7528.  17379.  46626.  59986 
Electronics  Technical  Advisory  Comminec. 

9144.  31941,  48820 
Materials  Processing  Equipment  Technical 

Advisory  Committee.  19235,  44490 
Matenals  Technical  Advisory  Committee, 

12577.  19405.  45481 
President's  Export  Council.  343.  47857.  57584 
Regulations  and  Procedures  Technical  Advisory 
Committee.  3251,  11585,  26099,  37704. 
50328,  63334 
Sensors  Technical  Advisory  Committee,  5957, 

19089,  30014,  47857,  61673 
Telecommunications  Equipment  Technical 

Advisory  Committee,  5957.  18368,  40110, 
54327 
Transportation  and  Related  Equipment 
Technical  Advisory  Committee.  5957. 
26100,  37704,  52947 
National  Defense  Stockpile;  market  impact  of 
proposed  disposals  of  excess  comirxxlities, 
6775,  59450 
Nauonal  secunty  import  investigations; 

Ceramic  semiconductor  packages,  48033 
Timber,  unprocessed  from  Anzona.  etc  ,  general 
order  prohibinng  exports,  55038 


Exporl-Tmpnrt  B^nV 

NOllCti 

Agency  information  collection  aaivities  under 

OMB  review.  18095.  29828 
Meetings: 
Advisory  Conuninee.  17232.  29828,  49049, 
61911 
Meetings;  Sunshine  Act.  44733 
Privacy  Act: 
Systems  of  records,  48521 

Extcnvti!!!  '-^«  rvice,  USDA 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  technology  and  cooperative  development 

program.  27910 
Socially  disadvantaged  farmers  and  ranchers. 
11172 
Meetings 
National  Sustainable  Agnculture  Advisory 
CouncU.  31188 


Faitiili 


Nil  pi 


\  dm  in  i>.f  ration 


See  Child  Support  Entorccment  Office. 
Community  Services  Office.  Family 
Assistance  Office.  Refugee  Resettlement 

Farm  Crtdii  .vamuiistration 

RULES 

Conflict  of  interests.  5919,  12333 
Equal  Access  to  Justice  Act: 

Application  for  award  of  fees  and  other 
expenses;  implementation.  10945 
Farm  credit  system: 
Accounting  and  reporting  requirements,  problem 
loan  accounting,  etc  .  48780.  67664 
Correction.  52888 
Administrative  expenses;  assessments  and 

apportionment.  10939,  16104 
Chsclosure  to  shareholders — 

Quarteriy  reports  certification,  27922,  33189 
Funding  and  fiscal  affairs,  loan  policies  and 
operations,  and  funding  operations — 
Investment  activities,  investment 

management,  liquidity,  interest  rate  risk, 
and  eligible  investments.  63034 
Information  release  by  directors,  officers,  and 
employees.  51993 
Effective  date.  59161 
Loan  policies  and  operations — 
Bonxiwer  nghts  notices  for  distressed  loans; 

content.  62513 
Lending  authorities,  etc.  appraisal  standards, 
participations,  and  lending  limits.  11371. 
11792,40311,67665 
Organization — 

Director  compensation,  6604 
Personnel  adnunistration — 
Human  resources,  and  retirement  and  thnfi 
savings  plans;  regulations  removed.  6605 
Title  V  conservators  and  receivers.  10945 

PROPOSED  RULES 

Conflict  of  interests: 
Federal  Agncultural  Mortgage  Corporation. 
53161 
Farm  credit  system 

Accounting  and  repotting  requirements,  32071 
Disclosure  to  shareholders — 
Association  annual  meeting  information 
sutement  and  director  positions 
nominating  process.  47836 
Quarteriy  reports  certificauon,  3872 
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Funding  and  fiscal  affairs,  loan  policies  and 
fxraiionv  and  funding  operations — 
Ba;^k^  and  as'.ocianons,  permanent  capital 

components.  34004 
First  lien  existence,  documentation,  52701 
Loan  policies  and  opemions— 
Borrower  rights  notices  for  distressed  loans. 
;oment.  38091 
Organization,  general  provisions,  and  disclosure 
to  shareholders,  miscellaneous 
amendments.  68069 
Organization — 
System  institutions;  reorganization  authorities; 
correction.  15099.  39684,  64442 
Personnel  administration — 

Conflict  of  interests.  44139 
Regulatory  burden,  statement,  34003 
Federal  claims  collection,  58137 
Regulatory  agenda,  25278.  57276 

NOTICES 

^vleetmgs   ■.un>nir,e  \cu  4201,  6335,  7843.  8818. 
11289.  12984.  13127,  16739,  17469.  19294. 
26036,  32171.  34619,  37990.  43015.  44535. 
47782,  50085,  53021.  61142,  63440,  64352 
Orders  revocauon,  66360 
Organization,  functions,  and  authonty  delegations: 
Farm  Credit  System  Assistance  Board;  chaner 
cancellation.  8955 
National  Special  Asset  Council;  dissolution, 
8955 
Out-oftemiory  financially  related  services;  policy 

statettieni,  36410 
Privacy  Aa 

Systems  of  records.  62354 
Receiver  appointments 
REV.  Enterprises,  Inc  .  28963 
".Vilharp.  E   Harvey  &  Associates,  Inc..  28962 
Trinsaction  of  business  of  the  Farm  Credit 

Administration  Board;  policy  statement,  6633 

Farm  Credit  System  Insurance 
Corporation 

PROPOSED  Rl  Lf:S 

Federal  claixi  .ol  lection,  59215 

Freedom  of  Information  Act;  implementation. 

59210 

NOTICES 

Assistance  to  operating  insured  system  banks; 

policy  statements.  27285,  "''^Q'!'' 

Farmers  Home  Administration 

RLT-F>> 

Congregate  housing  services  program 
Correction,  14509 

Reporting  and  recordkeeping  requirements, 
14509 
Food,  Agriculture,  Conservation,  and  Trade  Act 
of  1990,  soil  and  vuater  loan  program;  revised 
instructions.  15071 
Organization,  functions,  and  authonty  delegations: 

State  Directors,  exception  authonty,  4066 
Program  regulations: 
Agency  assistance  to  employees,  relatives,  and 
associates,  processing  and  servicing,  222 
Agricultural  Credit  Improvement  Act  of  1992, 
guaranteed  loan  and  loan  mediation 
programs,  6587 1 
—(Associations — 

Community  facihty  loans.  30101 
Borrower  training,  69190 
Business  and  industnal  loan  program,  38951, 
41171 
\       Feasibility  studies,  40039 

)    Certified  'ender  proeram,  34302,  40190 


Community  facility  loans  and  grants,  5564, 

12632.  42637 
Debt  senlement,  2 1 344 
Direct  and  guaranteed  operating  and  larm 
ownership  loan  and  related  instructions, 
etc.,  48275 
Farm  operating,  farm  ownership,  and  soil  and 
water  loans,  direct  and  guaranteed,  five- 
year  eligibility  certification.  44745 
Farms  and  leasehold  interests  appraisal   •U"4S 
Federal  sutute  of  limitations— 
Real  estate  title  clearance  and  loan  closing, 
correction.  34868 
Housing  apphcation  packaging  grants.  58641 
Housing  preservation  grant  program;  repair  and 

rehabihtation  assistance.  21891.  30102 
Insured  farmer  program  loans;  real  estate 

appraisals,  etc..  26679 
IntemJd  processing  of  appeal's  cases,  reporting 

authonties.  4065 
Inventory  farm  property  runagenient  and 

disposal.  58647 
Loan  and  grant  program  funds  allocation, 

methodology  and  formulas,  54485 
Loan  applications;  receiving  and  processing 

loans,  68717 
Multiple  faimly  housing  borrowers  and  grant 
reapients,  management  and  supervision. 
40862 
Nonprofit  set  aside  funds,  38949 
NonProgram  loans,  uniform  handling,  52644 

Correction,  64455 
Personal  property — 
Chanel  security;  servicing  and  liquidation, 
46074 
Property  management — 
Inventory  property  disposal,  38948 
Lease  with  option  to  purchase  fanner 
program  farm  real  estate  properties; 
additional  notice  to  Indian  tribes  and 
tribal  members,  68722 
Rural  housing — 
Rural  rental  housing  assistance; 

preapplications  processing.  44255 
Section  502  loan  policies,  procedures,  and 
authonzations.  48300 
Rural  rental  housing  displacement  prevention 

and  labor  housing,  38913 
Servicing  and  collections — 
Borrowers  loan  servicing;  60-day  deadline 
extension;  State  Director  exception. 
15417 
Delinquent  farm  bonowers;  farmer  program 
account  servicing  policies,  30102 
Single  family  housing  security  servicing; 
correction,  4067 

PROPOSED  RULES 

Program  regulations: 
Debt  senlement — 
Community  Facility  hospital  or  health  care 
program  loans,  4095 
Housing — 
Farm  labor  housing  loan  and  grant  policies, 
procedures,  and  authorizations,  48330 
Loan  assessment,  market  placement,  and 

seasoned  direct  loan  bonowers  graduation 
to  loan  guarantee  program.  69274 
Property  management—  f 

Indian  trust  lands;  secunty  interests  transfer 
and  inventory  sales.  53891 
Rural  housing — 
Guaranteed  rural  housing  loans.  46889 
Section  502  loan  policies,  procedures,  and 
authorizations,  507 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  17827 


Environmental  statements:  availahility.  etc.: 

Spnnghill  suMivision  proiect.  WV,  34987 
Grants  and  cooperative  aereemenis   availability, 
etc 
Housing  preservation  program.  8582 
Muiti  and  single  family  housing  programs;  State 

allocations,  60165 
Rural  housing  targeting  set  aside  funds,  8732 
Rural  rental  housing  diversity  demonstration 

program.  ^\}\2 
Socially  disadvantaged  farmers  and  ranchers, 
35911 
Organization,  functions,  and  authontv  delegations: 

Director.  Large  Loan  Servicing  Group.  62093 
Seaion  515  loan  funds  recipients  (1992  FY),  3250 
Program  regulations 

Rural  rental  housing  displacement  prevention 
and  lahor  housing,  41 17] 

Federal  Aviation  Administration 

RLXES 

Air  earner  certification  and  operations 
CommercKil  passenger  or  cargo  operations, 
certification  and  operating  requirements 
fSFAR  No   -^8-:  I.  34514 
Ground  icing  conditions;  training  and  checking. 

69620 
Miscellaneous  operational  amendments 

(approved  child  restraint  systems  use,  etc); 
correction,  12158 
Protective  breathing  equipment  training,  46500 
.Ainnen  certification 

Recreational  pilots  and  noninstrument-rated 
pnvate  pilots  with  fewer  than  400  hours 
flight  time,  annual  and  biennial  flight 
review  requirements.  40562 
Airport  radai  service  areas.  7738,  11886,  12157 
Airspace  designations,  incorporation  by  reference, 

ybzn 

Airspace  modification.  50253 

Airspace  reclassification.  32838,  40736.  42643. 

43553,  44126.  48793.  50254 
Airspace  terminal  reconfiguration.  15252 
Air  traffic  operating  and  (light  rules: 

.Airplane  operator  secunly.  security  directives 

and  information  circulars.  36802 
Aupon  noise  control.  Stage  2  airplanes 

operating  in  48  contiguous  United  States 
and  District  of  Columbia,  phaseout  and 
nonaddition  (transition  to  all  Stage  3). 
18138 
Airspace  overlying  waters  between  3  and  12 
nautical  miles  from  L'  S  coast;  warning 
area,s  establishment,  69128 
High  density  traffic  airports,  air  carrier  and 
commuter  operator  slots,  allocation  and 
transfer  methods,  21095 
Policy  statement.  229 
Noise-restricted  aircraft  (SFAR  64),  31640. 
59360 
Correction.  .''3189.  62035 
O'Hare  International  Airport;  jet  aircraft 
operation  in  commuter  slots.  39610 
Prohibition  against  certain  flights  between 
L'nited  States  and  >'ugoslavia,  45220 
Special  vusual  flight  rules  (SVFR)  operations, 
51966 
Correction.  57549 
Airworthiness  directives: 

ACS  Products  Co  et  al  ,  16109 
.Aerospatiale,  18337,  21914.  42642,  43552. 

47033.  53853.  59936,  61611,  61613 
Aerostar  Aircraft,  4677 1 
Aerostar  Aircraft  Corp  ,  36131 
Aerostar  International   Inc    49917 
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Airbus  Industrie,  4.  16110,  16763,  18338. 

27457.  27923.  27924.  31159.  39440. 

41172,  47034,  47825,  54937.  59940, 

60771,64112,64876 
Allied-Signal  Aerospace  Co..  16113,  32835, 

40732 
Allied-Signal  Inc.,  32603,  34880,  44437 
Allison,  68025 
AMI  Industries.  Inc  .  18340 
Avco  Lycoming.  39442 
Avions  Mudry  &  Cie.  31342 
Ayres  Corp..  54031.  54032 
Beech,  4892.  5578,  5923,  5924,  6080,  6369, 

9113,  11188,  28917,  40389,  47826.  53636, 

63523,  66276 
Bell,  7479,  11523.  13700,  15757,  33892,  45833, 

65282 
Boeing,  480,  483,  5574,  5920.  6705.  6879, 

7481.  8693.  11190.  14513.  14515.  16107. 

16115.  16764.  19322.  19571.21243, 

27454,  27927,  29102,  31650,  36863, 

36865,  41177.  42190.  42192.  43547. 

43550.  45041,  45044.  45827.  45831. 

47035.  47827.  47986.  48946.  50839. 

53855.  54940.  54945,  57543.  69221 
British  Aerospace,  6081-6084.  8224,  9114. 

9115.  18341.  21920.  26913.  35860.  39435, 

42194.  46769.  46770.  46772.  47036. 

47828.  54939.  59937,  67310,  67665 
Canadair.  46766.  52889.  59161 
Cessna,  5580.  7862.  13406,  15758,  36130. 

66268  de  Havilland.  66270.  66271 
Corporate  Jets  Ltd..  32836.  61013,  62514. 

64487,  65888,  67306 
Dassault,  27456 

Dassault  Aviation.  26058.  38516 
de  Havilland.  6.  5256.  6077-6079.  6703.  6881. 

7861.  11186.  19049,  19328.  21923.  25546. 

25549,  28526.  30106.  33895.  33903. 

33904.  42196.  47209.  52220 
Dowty  Aerospace  Gloucester  Ltd..  50837 
Essex  PB&R  Corp..  41179 
Fairchild.  21242,  21922,  26682,  40584,  40734. 

51771 
Fokker.  5257.  6877.  7185.  7982.  16769.  18342. 

19326.  25551,  25552,  26059,  28920, 

33893,  38283,  38513,  53852.  57544. 

59941.  60369.  60370.  60373,  60774,  67311 
Garrett.  3491.  12152.  21917 
Genera]  Dynamics.  13701,  17972,  57546.  65890 
General  Electnc  Co.,  39437.  41175.  64874 
Gulfstream.  6878.  65662 
Gulfstream  Aerospace.  31160 
Hamilton  Standard.  44441 
Hamilton  Standard  et  al..  32606 
Haitzell,  16347.  39139.  50840 
Hartzell  Propeller  Inc..  67307 
Israel  Aircraft  Industries.  Ltd  .  59942,  66273 
Jetstream,  38285,  54944.  60372.  60772.  61619 
Learjet.  63060,  65894 
Lockheed,  54947,  60775,  64877 
McDonnell  Douglas,  5259,  5576.  6707,  7482, 
11525,  15760.  16105,  16770,  19327, 

21916,  26061,  26063,  29347,  32055, 
32278,  32281,  33896,  33898.  33905, 
38511.  41421.  53635.  53857.  54949. 
59939.61616.  64114.  68026 
McDonnell  Douglas  et  al..  60374 
Mitsubishi.  21346 
Nordskog.  61618 

Pacific  Scientific  Co..  21912.  27651 
Piper,  7737.  143J1,  16118.  21537.  29%5, 
63524.  65104.  65115,  66274,  68028 
Pratt  &  Whitney,  6191,  31649,  31902,  32602. 
39644,  39647,  40324,  50252,  51212. 
54034.  54935,  65895.  67666 


Precise  Flight.  Inc  .  34365 
Precision  Airmoove.  50843,  51215 
Puritan  Bennen.  85283 
Rigging  Innovations,  Inc.,  25548 
Rockwell,  12155 
Rolls-Royce  pic,  44439 
SAAB-SCANIA.  9117.  33906.  43789 
Schweizer  Aircraft  Corp.  et  al .  26055,  51770, 

59944 
Schweizcret  al.,  53120 
Short  Brothers.  39439 

Short  Brothers,  pic.  5261.  6083.  6085.  7983. 
27928.  38510.  42197.  46767.  46768. 
57547.  68291 
Teledyne  Continental  Motors.  31904.  33901. 

34521,40326.62515.62517 
Textron  Lycoming.  12153.  19768.  26056, 
31647.  32608.  34366.  41419.  47038 
Turbomeca.  63031.  46076 
Airworthiness  standards 
Au-craft  engines,  electncal  and  electronic  engine 

control  systems.  29088 
Airplanes,  small — 

Stall  speed  greater  than  61  knots,  38634 
Normal,  utility,  acrobatic,  and  commuter 
category  airplanes — 
Airframe-and  flight  standard  changes,  42136. 

51970 
Powerplant  and  equipment  standards.  1 8958. 
27060 
Special  conditions — 
Advanced  Aerodynamics  and  Structures.  Inc 

Jetcruzer  450  airplane.  28494 
Aerospatiale  model  SA-365N1  and  AS- 
365N2  Dauphin  helicopters,  57542 
Airbus  Industrie  model  A330  series  airplanes, 

58263 
Aiibus  Industrie  model  A340  series  airplanes, 

19553 
Bell  Helicopter  Textron,  Inc.  model  230 

helicopter,  38702,  38703 
Boeing  model  727,  727-100.  727C.  727- 
lOOC.  and  727-200  senes  airplanes, 
46536 
Boeing  model  777  series  airplane,  59646 
Cessna  500  series  airplane,  modified.  36352 
Cessna  model  650  airplanes.  36350 
Dassault-Aviation  Mystere-Falcon  model  50 

airplane,  modified.  12537 
Dassult-Aviation  Mystere-Falcon  models  50 

and  900  airplanes.  36345 
Domier  model  328-100  airplane.  47628 
Gulfstream  Aerospace  Corp.  G-1159 

airplanes.  16486 
Gulfstream  American  model  1159  series 

airplanes.  36348 
Hamilton  Standard  model  247F-1  propeller. 

3214 
Hartzell  Propeller.  Inc  model  HD-E6C-3(  )/ 
E13482K  dual  acting  propeller.  15262 
Light  Helicopter  Turbine  Engine  Co  model 

CTS800  turboshaft  engine.  39643 
Lockheed  model  1329  series  airplanes,  33325 
Piper  Model  PA-31T1  airplane.  8222 
■^  \  ^H  model  2000  airplane.  5571 
T  .rN  meca  model  Makila  1A2  turboshaft 
engine.  6875 
Transport  category  airplanes — 

Emergency  evacuation  demonstration 
procedures,  exit  handle  illuiiunation 
requirements,  and  public  address 
systems.  45224 
Nitrogen  or  other  inert  gas  use  for  tire 
inflation  in  lieu  of  air,  11778 
Class  B  airspace,  48722,  52140,  60552,  64444 
Class  C  airspace,  61621,  65897 


Qass  D  airspace,  45050,  47041,  47044,  47371, 
47372,  48792,  50513,  53123,  54952.  54953, 
60552.  63885.  641 16.  64879,  64880,  67669 

Qass  E  airspace.  41181.  45047.  47041.  47042. 
47043.  47044.  47045.  47044.  47371-47374. 
49424.  50514.  51773.  53123.  53394.  53395. 

53859,  54952,  54954.  57964.  58277.  58593. 
59357,  59358,  60552,  61729,  62034,  63063. 

■      63293.  63885.  63886.  64 1 1 7.  64488.  64879. 

65897,  65900,  67668,  67670,  68740 
Control  areas.  17494.  31652.  33907 
Control  zones.  3217.  4314.  6886.  7179.  11373, 

13006.  14517.  17322.  19573.  19574 
Control  zones  and  transition  areas.  11373.  45051 
\FR  alutudes,  6887.  16489.  30107.  34700.  45053. 

53860.  65901 

Jet  routes,  6371.  6884,  6886,  15763.  16488. 

18344.  44125.  47375.  47633.  48301.  59656. 
60552 
Jet  routes.  VOR  Federal  airways,  and  low  altitude 

reporting  points.  45049 
Navigational  facilities 

Airport  traffic  control  services  and  navigational 
facilities;  establishment  and  discontinuance 
critena — 
LORAN-C  nonpreasion  approach  procedures. 
42814 
Omnibus  Transportation  Employee  Testing  Act  of 
199J: 
Anti-drug  program  for  personnel  engaged  in 

specified  aviation  activities.  68198 
Workplace  drug  testing  programs,  management 
information  system.  68194 
Passenger  facility  charges,  enforcenveni  policy 

change.  64118 
Practice  and  procedure: 
Investigative  and  enforcement  procedures;  civil 
penalty  actions,  separation  of  functions. 
5024O 
Restricted  areas.  6884.  17323.  18345.  21249. 
26225,  27652.  29522.  38287.  39649.  45051. 
45052.  52890.  54486.  59359.  59945 
Special  use  airspace.  42001 
Standard  instrument  approach  procedures.  3218. 
3220.  4893.  4895.  6709.  6712.  7485.  7746. 
10945.  10947.  15265,  15266,  15268,  15270, 
17324,  17325,  26225,  26227,  27653.  27654. 
28496.  28498.  30976.  30978,  32840.  32842. 
34704,  34706.  38288,  38518,  40327,  40329, 
44274.  44275.  45056,  45057.  47046.  47048. 
48958.  51774.  51776.  53863.  54487.  58277. 
58279.  60376.  60377.  63063.  63065.  65904. 
65905.68515.68516 
Temunal  areas.  12128.  63274 
Terminal  control  areas.  16611 
Transition  areas.  3216.  4315.  6709.  8896.  11373. 
13703.  13704.  14517.  15264.  17494.  18344. 
19152,  19575.  36596.  43070 
VOR  Federal  airways.  7484.  19208.  45046.  47039. 
47040.  47631.  47635.  47829.  47830.  51010. 
52808.  53122.  58593.  59356.  59656.  60552. 
6.3211 
VOR  Federal  airways,  control  areas,  and  jet 

routes.  15762.  16488 
VOR  Federal  airways,  jet  routes,  and  reporting 

points,  46539 
VOR  Federal  airways,  reporting  points,  and  jet 
routes,  44273 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 

Age  60  rule.  21336.  33316 

Aging  airplane  safety,  51944 

Extended  overwater  operations  with  single  high 
frequency  communication  system  (Hl^  and 
single  long-range  navigation  system 
(LRNS),  51938 
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Right  aneadMl  dMy  pcnod  limitations  and  rest 
requiremnits.  1702* 

Gr^unJ  :.ine  .ondit;  <n-    'niining  and  checking. 

Mii>^r  frair  *au  Jtr-ei  T^TKni  (SFAR  No.  36- 


Correcnon,  58512 
Pi^senger  carrying  and  cargo  air  operations  for 

compensation  or  hire.  32248 
Pilot  operabng  anJ  e^ivpence  requirements. 

15730 
Protective  breathing  equipment,  16584 
Transport  category  airplanes;  rejeaed  takeoff 
and  larding  performance  standards,  36738 
Air  earner  certification  and  operations,  etc 
Transport  category  airplanes,  reduced  VI 
methodology  for  takeoff  on  wet  and 
contaminated  rrinways.  36116 
Airmen  certification 
Aircraft  flight  simulator  and  flight  training 
devices  use  in  pilot  training,  testing,  and 
checking  and  at  training  centers, 
.lanfication;  correction.  9514 
Right  instructor  certificates  renewal;  approved 

flight  instructor  refresher  course.  48748 
Niagara  Falls,  NY,  flight  rules  in  vicinity,  7950 
Airspace  establishment.  42037 
Airspace  reclassification,  21122.  21123,  36157, 

36158,  39479 
Air  traffic  operating  and  flight  rules 
OHare  International  Airport,  jet  aircraft 

operation  in  commuter  slots,  280 
Special  visual  flight  rules  (SVFR)  operations, 
32244 
Airuonhiness  directives; 

Aerospatiale.  15441.  18051.  21955.  21959, 

27954,  28939,  29800.  34009.  61038 
Airbus,  35899.  40077 

Airbus  Industrie.  515.  5947,  7196,  7759,  12190. 
18347.  19068.  19787.  25954,  28525, 
28938.  29802.  30721.  30722.  39475, 
44149.  46914.  47837,  48009,  51793, 
52041,  59%5,  61037,  64200,  68786 
Allied-Signal  Aerospace  Co.,  47405.  51587, 

64705 
Avions  Mudry  &  Cie,  4366 
Avres  Corp  ,  33920,  34383 
Beech.  8916,  11996,  12194,  16137.  19788. 
32877.  38731.  40389.  40398.  46135. 
47678.  47839.  57760.  58310.  59223.  63305 
Bell.  6056.  15444.  31916,  35902,  45858,  48989, 

59967 
Boeing,  6198,  6740,  8719,  8723,  9131,  11997. 
12195.  15305.  21692.  25956.  26074. 
27217.  28936.  29998,  31003,  31481, 
39688.  42032.  42034,  42513,  43301, 
44466.  44468,  45861,  45863,  47085, 
47224,  47225.  48616.  48617.  48983. 
51589.  52243.  53457.  53678.  60415. 
64198  64386.  64707.  65567.  65943.  68787 
British  Aerospace.  11999.  15114.  21957.  25.579. 
27955.  28801.  30000.  32469.  36627. 
38732.  42259.  42699.  46916.  52929.  54310 
Canadair.  12192.  26076.  52931.  68789 
Cessna.  7494.  19069,  44621.  49943 
Corporate  Jetv  Ltd  .  12002,  35904,  39689, 

.i;  »^^  -iriXI,  44795,62557 
Dassault  Aviation.  6742.  7495.  61636 
de  Havilland.  5671.  6746.  12349.  14182.  14187. 
14189.  28526.  30001,  31917,  43304, 
50868,  52714,  55031,  57758.  68575 
Dowty  Aerospace  Gloucester  Ltd.,  33783 
EROS.  41441 

Fairchild,  15309,  27957,  51583 
Fokker,  3873,  6743-6745.  8721,  8914,  13430, 
28527,  30725,  31681,  35413.  35905, 
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38984,  39474,  39691,  40078,  41210, 
42361,  43303,  46136,  46139,  54312, 
58307,  59418,  59968,  59970 
General  Dynamics,  31350,  31352 
General  Electnc  Co.,  9552.  49944,  53893. 

58667 
Glaser-Dirks  Rugreugbau  GmbH,  21546 
GROB  Luft  und  Raumfahrt,  13710 
Gulfstream,  12004,  18347,  57756 
Hamilton  Standard.  69298 
Honeywell.  47407 
International  Aero.  63307 
Israel  Aircraft  Industries  Ltd..  38985.  46137 
Jetstream.  58305.  61635.  64199.  65569 
Uarjet.  42262 

Lockheed.  6906.  14181.  48984,  50869 
Luscombc.  69299 

McDonnell  Douglas.  4367,  9133,  15813.  16505. 
30003.  31354,  32471.  33574.  38321. 
42261.  44150.  46917.  49946.  50871. 
52240.  52717.  52932.  57568,  58807, 
58808,  61853,  64708,  67723 
McDonnell  Douglas  et  al.,  15445 
Piper,  14184,  40391,  42702,  47227 
Pran  &  Whitney.  275.  19634.  31347.  31356. 
31920.  40079.  40083,  58669,  62296, 
68570,  68572 
Precise  Right,  Inc  ,  16377 
Precision  Airmotive,  19635,  67381 
PTC  Aerospace.  48986 
Puritan  Bennett.  34382 
Rigging  Innovations.  Inc.,  4600 
Rockwell  International,  47409 
Rockwell  International/Collins,  42705 
Rockwell  Intemational/Collins  Air  Transport 

Division.  5949 
Rolls-Royce  pic.  51585 
SAAB-SCANIA.  15116.  19071.  48010.  60413 
Schweizer  Airtrraft  Corp.  et  al.,  15448,  35900, 

41444 
Schweizer  et  al.,  26264 
Short  Brothers,  28529,  43306 
Short  BrtJthers,  pic,  15450,  16507.  18053, 

19073.  33576.  58992 
Sikorsky.  45859 
Sikorsky  Aircraft.  41442 
Societe  Narionale  Industrielle  Aerospatiale  et 

al .  31922 
Teledyne  Continental  Motors.  31348,  39476, 

39478.  41645,  48987,  54072 
Textron  Lycoming,  13711,  13713.  14185 
Twin  Commander  Aircraft  Corp  ,  34950,  34952, 

34955,  34957,  34959,  38540 
Wytwomia  Sprzetu  Komunikacyjnego.  278 
Airworthiness  standards: 
Commuter  category  airplanes;  accelerated  stalls, 

32034 
Commuter  category  airplanes;  occupant 
protection  standards,  38028 
Correction,  40389 
Manned  free  balloon  burner  testing.  64450 
Rotorcraft;  normal  and  transport  category — 
Turboshaft  engine  rotor  burst  protection,  4566 


Speciaj  conditions — 

Advanced  Aerodynamics  &  Structures,  Inc. 

Jetcnjzer  450  airplane,  10994 
Aerospatiale  models  AS-365NI  and  AS- 

.365N:  helicopters,  35411 
Agusta  model  A109C  helicopter,  60569 
Air*>us  Industrie  model  A-''30  senes 

airplanes,  44;41 
Bei;  Helicopier  Textron  model  230  helicopter, 

Sf,6^ 

Boeing  model  ^"'■'  ^e^e^  airplanes.  13216, 

2671(1 
Cessna  Aircraft  Co  model  550  Block  Point 
Change,  S  N   560-0260  and  on, 
airplanes.  62051 
Cessna  Aircraft  Co  model  750  (Citation  X) 

airplane   '^'JbHv 
Cessna  model  526  airplane.  52702 
Dassault-Aviation  Mysiere  Falcon  models  50 

and  'Joii  airplanes,  modified,  12563 
Eurocopter  GermanN  model  BO-108  (EC135) 

helicopter.  5^^^ 
European  Helicopter  Industries.  Ltd   model 

EH-101  helicopter.  3239 
General  Electric  models  GE90-75B/-85B/- 
^fiB  turbotan  engines.  57754,  63902 
Leanet,  Inc   model  45  airplane.  67716 
Light  Helicopter  Turbine  Engine  Co  model 

CTS8()0  turboshaft  engine,  26262 
Pratt  &  Whitnev  models  PW4073,  PW4084, 

and  PNV4(i88  lurbofan  engines,  68784 
SAAB  model  ;0(.K)  airplane.  64700 
Transport  categor\  airplanes,  damage -tolerant 
structure  fatigue  requirements,  38642 
Class  B  am:pace.  54073.  60082 
Cla.ss  C  airspace.  42623.  65950 
Class  D  airspace.  38734.  43412,  49451,  5831 1, 
62054,  62056,  62057.  63904.  64387.  65945. 
65946 
Class  E  airspace.  41211.  45079.  46586.  4741 1. 
49450.  50873,  51256,  51257,  53167,  55116, 
57570,  62054,  62055.  62058.  62059.  62061. 
62062.  62298.  63125.  63127.  63128.  63129. 
63130,  63308,  63309.  63903.  63905.  64710. 
65947.  65948.  65949.  67725.  67726.  67727. 
68328.  68329.  68577 
Control  areas.  29370 

Control  zones.  4946.  6911.  11801.  14190.  26266. 
26267,  31483,  31485,  31486,  33054.  43573. 
43575 
Control  zones  and  transition  areas,  39693.  39694 
Jet  routes.  34.  6375.  15117,  17541.  18349,  26265. 
32313.  42038.  47413.  47680.  48331.  53166. 
57571.  59422.  63211.  63906,  67728,  67909 
Offshore  airspace  area.  64525 
Omnibus  Transportation  Employee  Testing  Act  of 
1991 
Alcohol  use  by  transportation  workers, 

limitation.  7197 
Anti-drug  program  and  alcohol  misuse 
prevention  program  for  employees  of 
foreign  air  earners  engaged  in  specified 
aviation  activities,  8917 
Restncted  areas.  18351.  33223,  38323,  41214, 

S4^-(!.  fil 8.^4,  63908 
Rulemaking  petitions,  summary  and  disposition, 
"^947.  8244.  8719,  11391,  11554,  16798, 
1%34.  21274.  26709.  27953.  33783.  36626. 
42698.  46585.  47405.  47678.  57754,  58512, 
63125 
Terminal  control  areas,  33878 
Transition  areas.  3241.  3242.  3875.  8244.  8725. 
uss;    11802.  11803,  12197.  12566.  12567. 
1371S    16S08,  16914.  17543,  18054,  18055, 
19214,  19637,  21411.  26268.  26269.  27680, 
31484.  33054.  36628.  43576.  43826 
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VOR  Federal  airways.  5303,  9134.  15118,  18350, 

28941.  33053,  38322,  44469,  47087,  53164, 

53459,  58312 
VOR  Federal  airways,  control  areas,  and  jet 

routes,  5301 
VOR  Federal  airways,  reporting  points,  and  jet 

routes,  8724 

NOTICES 

Advisory  circulars;  availability,  etc 
Aircraft — 
Civil  turbojet  noise  abatement  departure 

profiles,  59510 
Composite  propeller  blade  fatigue 
substantiation,  29851,  50386 
Engine  type  certification  handbook,  38804 
Flightcrew  sleeping  quarters/facilities,  65002 
Global  positioning  system  navigation 
equipment;  airworthiness  approval. 
43398 
Ground  deieing  and  anti-icing  program, 

69631 
In-flighi  radiation  exposure;  crewmember 

training,  26808 
Noise  abatement  departure  profiles;  civil 

iurt)ojei  airplanes.  51665 
Normal  and  transport  category  rotorcraft. 

certification,  67893 
Pilot  compartment  view  design 

considerations.  18132 
Portable  elecuonic  devices  aboard  aircraft. 

8088 
Primary  category  aircraft;  certification 

procedures,' 68981 
Traffic  alert  and  collision  avoidance  systems, 
airworthiness  approval,  32986 
Airport  lighting  equipment  certification 

program.  58035 
Airports  without  control  towers;  traffic  patterns 

and  aeronautical  operations,  51398 
Airport  traffic  control  towers,  operating 

procedures.  40462 
Helicopter  simulator  qualification,  53015 
Navigation  or  flight  management  systems 
integrating  multiple  navigation  sensors; 
airworthiness  approval,  43398 
Part  21  gliders  (sailplanes)  and  Part  23 

airplanes,  67893 
Part  23  airplanes — 
Automobile  gasoline  for  airplanes  with 

reciprocating  engines;  type  certification, 
59092 
Commuter  category  airplanes;  accelerated 

stalls,  32037 
Convened  from  reciprocating  engine  to 
turbine  engine-powered;  type 
certification  basis,  34493 
Flight  in  icing  conditions,  etc.,  371 
Flight  test  guide  for  certification;  change. 
59510 
Transport  category  airplanes — 

Damage-tolerance  and  fatigue  evaluation  of 

structure,  53987 
Flightcrew  sleeping  quarters/facilities;  design 

and  installation  critena,  62402 
Minimum  flightcrew  determination; 

certification  requirements,  29022 
Takeoff  configuration  warning  systems, 
29022 
Aeronautical  mobile  satellite  services;  minimum 
operational  performance  standards;  document 
change.  58374 
Airplanes  and  rotorcraft;  non  halon  fire 
suppression  agents/systems;  halon 
replacement  perform,ince  testing,  33477 
Airport  noise  compatibility  program: 
Bismarck  Municipal  Airport.  ND.  31995 


Capital  Airport,  IL.  18132  j 

Chicago  Midway  Airport.  IL.  39848 
Cincinnati/Nortitm  Kentucky  International 

Airport.  KY.  60724 
Dane  County  Regional  Airport.  Wl.  8444 
Decatur  Airport.  IL.  21620 
Des  Moines  International  Airport.  lA.  26377. 

61940 
Detroit  Metropolitan  Wayne  County  Airpon. 

Ml.  39846 
Glynco  Jetport.  GA.  9230.  50068 
Gulfport-Biloxi  Regional  Airpon.  MS.  54631 
Hansfield  Atlanta  International  Airport,  GA, 

3986 
Indianapolis  Intemational  Airport.  IN.  31062 
Kent  County  International  Airport.  Ml.  60478 
Melbourne  Regional  Airport,  FL.  27764.  64020 
Midland  International  Airport,  TX,  31577 
Montgomery  County  Airpark,  MD.  45146 
Noise  exposure  map — 

Ann  Arbor  Municipal  Airport.  MI.  15394 
Bishop  International  Airport.  MI,  13814 
Capital  City  Airport.  MI.  39847.  42356 
Central  Honda  Regional  Airport.  FL.  50387 
Chico  Municipal  Airport,  CA.  26378 
Cincinnati/Northern  Kentucky  Intemational 

Airport,  KY.  27763 
Gulfpon-Biloxi  Regional  Airport,  MS,  31996 
Hawthorne  Municipal  Airport,  CA.  66061 
Hilo  International  Airport.  HI.  61941 
Kalamazoo/Battle  Creek  International  Airport, 

Ml  13815 
Kent  County  Intemational  Airport,  Ml,  15397 
Long  Island  MacArthur  Airport.  NY.  13816 
Modesto  City-County  Airport.  CA.  13815 
Norwood  Memonal  Airport.  MA.  48927 
Palm  Beach  Intemational  Airport.  FL.  8806 
Palo  Alto  Airport.  CA.  15518 
Savannah  Intemational  Airport.  GA.  47171 
Seanle-Tacoma  Intemational  Airport.  WA. 

25695 
Shreveport  Regional  Airport.  LA.  8807 
Smyrna  Airport.  TN.  61942 
St  Augustine/St.  Johns  County  Airport.  FL. 

6660 
Standiford  Field  Airport.  KY.  59092 
Winman  Regional  Airport.  WI.  47521 
Palo  Alto  Airport.  CA.  31578.  66062 
Pueblo  Memonal  Airport.  CO.  17466 
Reno  Cannon  Intemational  Airpon.  NV.  14464. 

50069 
Roanoke  Regional  Airport.  VA.  63201 
Seatile-Tacoma  Intemational  Airport.  WA. 

64022 
St.  Augustine/St.  Johns  County  Airport.  FL. 

41546 
Stockton  Metropolitan  Airport.  CA.  33138 
Airport  noise  effeas;  report  to  Congress,  16569 
Artisan  liens  on  aircraft;  recordability,  50387 
Civil  penalty  actions;  Administrator's  decisions 
and  orders,  index  availabihty,  5044.  21199. 
42119,  58218 
Committees;  establishment,  renewal,  termination, 
etc.; 
Aviation  Rulemaking  Advisory  Committee, 
9230.  13817.  13819.  16572.  16573.  16574. 
47172.61943.62403 
Civil  Tiltrotor  Development  Advisory 

Committee.  40462 
Pilot  and  Aviation  Maintenance  Technician ' 
Shortage— Blue  Ribbon  Panel  Advisory 
Committee.  49541 
System  Capacity  Advisory  Committee.  34493 
Detroit  Metro  Terminal  Airspace,  delegation 

modification.  52746 
Environmental  statements;  availability,  etc.: 
Dane  County  Regional  Airport,  WI,  34495 
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Greater  Rockford  Airport,  IL,  21622,  27765 
John  F.  Kennedy  International  Airport/ 

LaGuardia  Airport  access  program.  29682 
Kent  County  Intemational  Airport,  Ml,  15398 
LaGuardia  Airport,  NY;  Second  Grand  Central 

Parkway,  etc  ,  43669,  5t'jl9 
Newark  International  Airport.  NJ.  16576.  48928 
Newark  International  Airport.  NJ.  ground  access 
automated  people  mover- northeast  comdor 
connection  projea.  43979 
New  Jersev.  aircraft  flight  pattems.  effects  of 

changes,  14302,  33138,  42636,  52624 
Northwest  Arkansas  Regional  Airport.  AR, 

30839 
Plymouth  Muiiicipal  Airport,  MA.  runway 

extensions.  64422 
Provincetown  Municipal  Airport.  MA.  aiipon 

ma.stcr  plan  improvements.  50070 
Santa  Barbara  Municipal  Airport.  CA.  42751 
Tulsa  International  Auport.  OK,  runway  and 
associated  projects.  40462 
Exemption  petitions,  summary  and  disposition. 
376.  3325.  3326.  4450.  6321.  6428.  7030. 
7031.  8445.  8808.  11434.  11435.  11884. 
12625.  13818.  14465.  16576.  '7300.  17467. 
I%96.  21334.  21761.  21762.  26379.  26808. 
28088.  2%85.  30840.  31063.  31782.  32412. 
33852.  33853.  36000.  36731.  37047.  39272. 
39849.  41311.  41549.  42752.  44398.  46670. 
47522.  47776.  48929.  50625.  5301b.  53613. 
54632.  57893.  58587.  59513.  60478.  61943. 
63201.  65223.  67894 
Experimental  airworthiness  certificates,  issuance, 
exhibition  or  air  racing  and  special  flight 
authonzations.  68982 
Explosive  detection  systenns;  certification  cntena. 
3192.  33967.47804 
Management  plan;  availability.  58374 
General  aviation  activity  and  avionics  survey; 

impnsvements.  21329.  35000 
Grants  and  cooperative  agreements;  availability, 
etc 
Airway  science  program.  21763.  36243 
National  Airspace  System  (NAS)  long-term 
technical  needs.  11436 
Low  pcrfonnance  personal  aircraft  design 

standards;  acceptance  under  pnmary  category 
rale.  65422 
Meetings: 
Air  Traffic  Procedures  Advisory  Committee. 

14466.  32746.  48930,  64423 
Aviation  Rulemaking  Advisory  Committee, 
5057,  6322,  6661.  7032.  7601,  9230. 
12298.  12978.  15518.  16577.  21506. 
21768.  25696.  26380.  26809,  27614, 
28089,  28647,  2%85.  31579,  32165, 
38451,  39850,  39851.  42999.  45369. 
48414.  49542.  51399.  54633.  55108. 
57663.  57893.  58374.  58588.  60081. 
60480,  61944,  62404,  68458 
Aviation  Security  Advisory  Committee,  5795, 

1%97.  62404,  66063 
General  aviation  community  foram,  39851 
Grand  Canyon  National  Park,  airspace  carrying 

capacity  report,  31997 
Hawaii;  flight  safety,  aircraft  noise,  and  possible 

intrusive  flights  of  helicopters,  68983 
Informal  airspace  meetings — 
Arizona,  29022 
Flonda,  120,  16578 
Massachusetts,  43399 
Texas,  60081 
National  Aviation  Weather  Users'  Foram. 

57893 
Pilot  and  Aviation  Maintenance  Technician 
Shortage  Blue  Ribbon  Panel.  120.  7032. 
14240 
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FAA 

RfNearch.  Engineenng   .uM  [development 

AJvisorN  Commmee.  8811.  8812,  16907. 
ribS.  28089.  28090.  33481.  42128. 
■^0071.  52525 
RTC\.  Inc  .  4451.  32413.  42357,  42753,  45942, 
466^1.  50071,  50072.  52525.  52526, 
53988.  58375,  59510,  61944,  61945. 
61946,  64423.  66063 
\  srrica;  separation  minimum  between  flight 
levels  29-   and  •110;  injplcmentation  of 
1.000  foot  role,  39273 
Vlicrciite  class  aircraft;  design  standards.  26810 
Mihtar.  airfHon  program  panicipation;  designation 

.ntena.  ',^2'34 
OrganiMiion.  functions,  and  authonty  delegations: 
■\nchorage    AK.  '^'^^''■i 
Barr-w    a,K.  T^l-i 
Big  L>eita.  AK.  2i^^^0 
Crescent  Citv.  C\.  18134 
Cut  Banic.  MT.  12979 
Hopriiilu,  HI.  8809 
K;,nc  SaJTTi'^n    Aiv,  I-^'  I  ' 
Li'  A : si.- 'J.  n .  MT .  544t 
LiMn^si.-n.  MT.  5443 
Long  Beach.  CA,  26808 
VIcGraih.  AK,  16578 
Vtiles  City.  MT,  6046 
Sar.  Francisco.  CA,  26380 
Sania  Barbara.  CA.  18134 
Vounestown,  Oil.  21199 
Passenger  tac!lit>  charges,  applications,  etc.: 
Albany  County  Airpon.  NY.  51399 
Aspen- Pitkin  County  Airport/Sardy  Field,  CO. 

?8804 
Bartdey  Regional  Airpon.  KY.  45370 
Baton  Rouge  Metropolitan  Aiipon,  LA,  5058 
Bellingham  International  Airport,  WA,  7032 
Benedum  Airport.  WV.  62405 
BiUings-Logan  International  Airport  MT,  55109 
Binghamton  Regional  Airport,  NY,  33139 
Bishop  International  Airport,  Ml,  14469 
Blair  County  Airport  Authonty.  PA,  et  al.. 

14467 
Blue  Gras.s  Airpon.  KY.  30840 
Bradley  International  Airpon.  CT,  21506.  67895 
Bramcrd-Crov.  Wing  County  Regional  Airport/ 
Walter  F  Wieland  Field,  MN.  21209, 
2".'>?6 
Capital  Airport,  IL.  7602.  9245.  45942 
Capital  City  Airport  et  al..  MI.  29686 
Central  Wisconsin  Airport.  WI,  29686 
Charlonesville-Albermarle  Airport  VA,  47173 
Chautauqua  County/Jamestown  Airport,  NY, 

4451 
Ch.c:-enne  \>rp<'jr',  wy    27614 
Chicago  Mid'Aay  Airpon.  IL.  18439 
Chicago  O'Hare  Intemanonal  Airport.  IL.  18438 
Chico  Municipal  Airport  CA.  39852 
Cleveland  Hopkins  International  Airport,  OH, 

6''894 
Clinton  County  Airpon.  NY,  12626 
Columbia  Metropolitan  Airport  SC,  28648, 

30841 
Colunftus  Airpon  Commission,  GA,  et  al.. 

63202 
Columbus  Metropolitan  Airport  GA,  38805 
Corpus  Chnsti  International  Airport,  TX,  44399. 

55110 
Dallas-Fon  Worth  International  Airport,  TX, 

68458 
Dane  County  Regional  Airport.  Wl,  14470 
Daytona  Beach  International  Airport.  PL,  6568 
Des  Moines  international  Airport  lA,  45370 
Dubuque  Regional  Airport,  lA.  61945 
Eagle  County  Regional  Airport.  CO,  14240 
Ron  CoUins-Lcveiand  Vlunicipal  Airport,  CO, 
25696 
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Fort  Wayne-Allen  County  Airport  Authority, 

IN,  et  al.,  30841 
Friedman  Memorial  Airport  ID,  14241 
Gallatin  Field  Airport.  MT.  8812 
General  Edward  Lawrence  Logan  Internationa] 

Airport,  MA,  34493 
Gillette -Campbell  County  Aiipon,  WY,  17638 
Glacier  Park  Intemanonal  Airport,  MT,  34494 
Gogebic  County  Airport,  Ml.  14470 
Greater  Rockford  Airport  Authority.  IL,  et  al., 

54633 
Greater  Rockford  Airport,  IL,  31998 
Great  Falls  International  Airpon.  MT.  14241 
Guam  International  Air  Terminal  A  g  an  a  NAS. 

GU,  62405 
Gulfport-Biloxi  Regional  Airpon  Authonty.  .MS. 

et  al..  67896 
Gulfj»rt-Biloxi  Regional  Airport  MS,  39852 
Gunnison  County  Airport,  CO,  38806 
Helena  Regional  Airport.  MT,  et  al.,  8809 
Hilton  Head  Island  Airport,  SC,  45371.  51400 
Huntsville  Intemational-Carl  T  Jones  Field 

Airport,  AL,  13819 
HuntsviUe-Madison  County  Airport  Authority. 

AL,  et  al.,  38451 
Indianapolis  International  Airport,  IN,  18439 
Jackson  Hole  Airport,  WY,  11658 
Jacksonville  International  Airport,  FL.  60725 
Johnstown-Cambria  County  Airport,  PA,  39275 
Key  Field,  MS,  36732 
Laredo  International  Airport,  TX,  21507 
Lee  County  Port  Authonty.  FL.  et  al ,  36000 
Lewiston-Nez  Perce  County  Airport,  ID,  61946 
Long  Beach  Municipal  Airport,  CA.  53989 
Los  Angeles  Department  of  AiipotU.  CA.  et 

al,  21210 
Los  Angeles  International  Airport  CA,  4732, 

8446 
Lubbock  International  Airport,  TX,  17467. 

58375 
Luis  Munoz  Marin  International  Airpon.  PR. 

47777 
Mahlon  Sweet  Field,  OR.  30845 
McCarran  International  Airport,  NV,  14471 
McGhee  Tyson  Airport  TN,  36732 
Medford-Jackson  County  Airport,  OR,  6323 
Memphis  International  Airport  TN,  54638 
Metropolitan  Oakland  International  Airport,  CA. 

65225 
Minot  International  Airport.  ND.  52800 
Monterey  Peninsula  Airport.  CA,  43980 
Montrose  Regional  Airport  CO,  28648 
Muskegon  County  Airport,  MI,  66063 
Natrona  County  International  Airp>in.  WY, 

15173 
New  Hanover  International  Airpon.  NC.  42357 
New  Orleans  International  Airport.  LA.  42129 
North  Bend  Municipal  Airport,  OR,  47173 
Ontario  International  Airport  CA.  4733.  8446 
Orlando  International  Airpon.  FL.  36733 
Palm  Beach  International  Airpoa'Nonh  County 

General  Avianon  Airpon.  PL.  5?989 
Panama  City-Bay  County  International  Airpon. 

FL,  47776 
Pangbom  Memonal  Airport  W  A.  9231 
Philadelphia  International  Airpon.  PA,  16578 
Phoenix  Sky  Harbor  International  Airport   AZ 

7033.  11439 
Port  Columbus  International  Airpon  et  al    OH, 

47174 
Port  Columbus  International  Airport.  OH.  30212 
Portland  International  Jetport,  ME  47925 
Pueblo  Memonal  Airport  CO,  2o649 
Pullman-Moscow  Regional  Airpon.  WA.  68985 
Redmond  Municipal  Airport.  OR,  18440 
Redmond,  OR,  et  al ,  43000,  49081 


Reno  Cannon  International  Airport  et  al  .  NV, 

4^  ■'99 
Rhineiander-Oneida  County  Airport,  Wl,  29687 
Ruhmond  International  Airport.  VA.  65226 
Robert  Mueller  Municipal  Airport.  TX,  11084 
San  Jose  International  Aiipon.  CA.  18441 
Seanle-Iacoma  International  Airport.  WA, 

4L^1.^ 
Shrevepon  Regional  Airport,  LA,  42129 
Southwest  Flonda  Regional  .Airpon,  FL,  3327 
Spokane  International  Airpon,  W  .A.  121 
Spnngfield  Regional  Airpon.  MO,  31579 
IF  Green  State  Airpon,  Rl,  48930 
Tallahassee  Regional  Airpon,  FL.  51898 
Tampa  International  Airpon,  FL.  26380 
Toledo  E.xpress  Airpon.  OH.  21213 
Tn-Citie<.  Airpon,  WA,  29688 
Tulsa  International  Airpon,  OK.  42130 
Tweed-Ne'A  Haven  Airpiin.  CT.  35500 
Tvler  Pounds  Field.  TX.  50388 
v'lrgm  Island^  Pon  Authonty.  VI,  et  al..  6563 
Walla  Walla  Regional  Auport.  WA.  27765 
Walla  Walla  Regional  Airport.  WA.  et  al., 

^(MV2.  66064 
Washington  Dulles  International  Airport,  VA, 

4(.)849 
Washington  National  Airpon.  DC.  34495 
Waterloo  Municipal  Airpon.  I.A.  66064 
Wilkes-Barre-Scranton  International  Airport. 

PA,  44204 
William  R  Fairchild  International  Aupon.  WA, 

8812.  13122 
Yampa  Valley  Regional  Airport.  CO,  29688 
Youngstown- Warren  Regional  Airport,  OH. 

66064 
Yuma  County  Intemauonal  Airport.  AZ.  35501 
Sponplane  design  standards,  pnmary  category  rule 

acceptance  availability.  33297 
Technical  standard  orders 

,Anti-blocked  channel  devices  used  in  two-way 
radio  communications  due  to  simultaneous 
transmissions,  41550 
Personnel  garachute  a.ssemblies.  61946 
Povkerplant  fire  detection  instruments  (thermal 

and  flame  contact  types).  30213 
Safetv  belts.  46671 

Federal  Bureau  of  Investigation 

NOTICES 

Committees;  establishment,  renewal,  termination, 

etc 
National  Come  information  Center  Advisory 

Pohcv  Board,  12054 
Uniform  Cnme  Reporting  Data  Providers 

Advisory  Policv  Board,  16848 
Meetings 

National  Cnme  Information  Center  Advisory 

Pohcv  Board,  27752,  60212 
National  ,Stolen  Auto  Part  Information  System 

Federal  Advisory  Committee.  54173 
Uniform  Cnme  Reporting  Data  Providers 

Advisory  Pohcv  Board,  11424,  42349 

Federal  Communications  Commission 

RULES 

Commercial  radio  operator  licenses,  privatization 

of  examinations.  9123.  12632 
Common  earner  services 

2  1  and  2  5  GHz  bands  frequencies  use,  11795 
Access  charges- 
goo  service,  policy  statement.  16628 
General  support  facility  costs  allocation. 

,■^0994 
Local  exchange  carriers;  800  service  access, 

7867,  8908.  9550 
Local  exchange  earners  subject  to  rate  of 

return  rcjulation,  reform,  36145 
Transport  rate  structure  and  pncing,  41184, 
45266 
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ILL 


Antidrug  Abuse  Act.  1988— 
Certification  requirements.  Federal.  State,  or 
local  governmental  entities  exemptions, 
8701 
Depreciation  prescnption  process  simplification. 

58788 
Domestic  nondominant  common  carriers;  tariff 
filing  requirements,  44457 
Correction.  48323 
Domestic  satellite  service;  licensing  policies  and 

procedures.  68053 
Extension  of -lines  and  discontinuance, 
reduction,  outage  and  impairment  of 
service  by  common  carriers,  etc.,  44460 
Filing  and  review  of  open  network  architecture 

plans,  11195 
International  accounting  rates;  reporting  and 

recordkeeping  requirements.  4354 
Interstate  900  telecommunications  services, 

17167 
Interstate  interexchange  marketplace 
competition;  reconsideration  petition 
denied,  21407 
Interstate  pay-per-call  services — 

Separate  display  of  all  charges,  62044 
Telephone  subscribers'  protection,  44769 
Local  telephone  company  facilities;  expanded 

interconnection,  5936,  48752,  48756 
Multipoint  distribution  service,  multichannel 
multipoint  distnbution  service,  instructional 
television  fixed  service,  service,  private 
operational-microwave  fixed  service,  and 
cable  television  relay  service;  CFR 
correction.  13709 
Name  and  address  billing;  tariff  requirements. 

36143.  42253 
New  telecommunications  technologies  use; 
spectrum  redevelopment  to  encourage 
innovation,  49220 
Open  network  architecture  access  charge 
subelemnets  and  dominant  carriers  rates 
policy  and  rules,  17166,  38536 
Open  network  architecture  tariffing  policies, 

29791 
Of)erator  services  access  and  pay  telephone 

compensation,  21408,  57748 
Public  mobile  services — 
Cellular  geographic  service  areas;  boundary 

determination.  11799 
Cellular  radio  general  licensing  procedures 
and  application  filing  and  processing  in 
unserved  areas,  correction.  27213 
Cellular  radio  telecommunications  service; 
comparative  renewal  proceedings 
standards.  21928 
Rural  service  areas;  limited  transfers  and 
assignments  of  applications;  correction, 
34228 
Satellite  communications — 

Alien  carrier  interference,  reduction.  13417 
Service  disruptions  notification.  64167 
Tariffs— 
Bilhng  name  and  address;  tariffing 

requirements.  65669 
Dominant  carrier  rates;  policy  and  rules;  price 
caps,  promotional  rates  exclusion 
vacated,  31914 
Interstate  interexchange  marketplace 
competition;  AT&T's  800  services, 
29551 
Interstate  long-distance  marketplace 
competition,  42251 
Telecommunications  companies;  uniform  system 
of  accounts — 
Litigation;  accounting  for  judgments  and 
other  costs,  50287 


Telecommunications  relay  services,  39671 
Interstate  cost  recoveij^  program 

implementation,  53663 
Telecommunications  service  off  Puerto  Rico, 

14329 
Telecommunications  services  for  hearing  and 

speech  disabled,  amendments,  12175 
Telephones;  hesmng  aid  compatibility, 

suspension,  26692 
Uniform  systems  of  account  for  record  carriers, 

36142 
Universal  Service  Fund  for  local  exchange 
telephone  earners;  jurisdictional 
separations,  69239 
Communications  equipment: 
Radio  frequency  devices — 

Digital  device  standards  and  international 

standards,  harmonization.  51247 
Electromagnetic  emissions  measurement, 
intentional  and  unintentional  radiators.  , 
37429 
Global  Maritime  Distress  and  Safety  System 
bands;  low  power  non- licensed 
transmitter  operating  restnctions,  33774 
Radio  scanners  that  receive  cellular  telephone 
transmissions,  25574,  29454 
Frequency  allocations  and  radio  treaty  matters; 
Low-earth  orbit  satellites  below  1  GHz,  16360 
Mobile-satellite  services,  spectrum.  34920 
New  lelecommunicaiions  technologies; 

redevelopment  of  spectnim  to  encourage 
innovation,  46547 
Organization,  functions,  and  authonty  delegations: 
Chief  Field  Operations  Bureau,  68053 
Field  Operations  Bureau  and  Pnvate  Radio 

Bureau,  13019 
Mass  media  and  common  carrier  application 
processing  functions  transfer  to  Gettysburg, 
PA,  1977! 
Practice  and  procedure: 

Broadcast  licensing  proceedings — 
Forfeitures,  standards  for  assessing;  policy 
statement,  44767 
Complaints,  applications,  tariffs,  and  reports 
involving  common  earners;  copies  to  copy 
contractor,  51246 
Forfeiture  proceedings,  6895,  27472 
Formal  complaints  against  common  earners, 

25569 
Metric  conversion,  44892 

Correction,  52021 
New  services  allocation,  pioneer's  performance; 

procedures  establishment,  14328 
Oral  arguments  in  rulemaking  procedures; 

notice  of  proceedings,  66299 
Overseas  communications  facihties  between  or 
among  US  earners;  conveyances  of 
capital  interests;  petition  for 
reconsideration,  37867 
Pleadings  and  documents;  format  requu-ements, 

63087 
Ship  inspections;  collection  of  fees,  68540 
Specialized  mobile  radio  service  applicant  rules; 

waivers.  63086 
Tariff  filing  petiuons,  17528 
Telecommunication  Authorization  Act — 
Schedule  of  charges;  amendment.  9128 
Privacy  Act.  implementation.  11549 
Radio  and  television  broadcasting: 

Broadcast  services;  ediional  amendments,  34377 
Radio  broadcasting: 

AM  broadcast  stations — 

Technical  assistance  criteria,  27944 
Broadcast  indecency;  prohibitions  enforcement, 

5937 
Editorial  amendments,  51250 


FM  channel  and  class  modifications  by 
application.  38534 

FM  translator  sutions.  42020 

Personal  communications  services 
establishment.  59174 

Reporting  and  recordkeeping  requirements. 

48323 
Rulemaking  petitions  to  amend  FM  table  of 

allotments  and  applications  for  new  or 

modified  FM  facilities,  conflicts; 

procedural  changes.  38536 
Single  AM  stereophonic  transnutting  standard. 

establishment.  66300 

Radio  services,  special: 

Amateur  services — 

222-225  MHz  frequency  band  use.  64384 

Club  and  military  recreation  stations;  call  sign 
administrators,  establishment,  30716 

Permissible  communications  scope 

restnctions;  relaxation,  43071.  47218 

Station  location  on  application  form,  deletion. 
53138 

Transceivers  capable  of  reception  beyond 
amateur  service  frequency  allocations, 
federal  preemption  of  State  and  local 
laws;  declaratory  ruhng.  48459 

Volunteer-examiner  coordinator  examination 
system;  novice  class  operator  license 
examinations  inclusion.  29126 

Aviation  services — 

Aircraft  earth  services.  45946 

Emergency  locator  transnutters.  406  MHz 
frequency  use  authonzation,  30126 

Remote  communications  outlets  and 
radionavigation  land  test  stations, 
requirements,  67695 

Editorial  amendments.  51250 

Emergency  medical  radio  service,  12177 

Maritime  services — 

406.025  MHz  emergency  position  indicating 

radio  beacons,  requirements  waiver. 

58790 
Class  emergency  position  indicating  radio 

beacons.  33343 
Marine  VHF  Channel  77  use;  temporary 

waiver  of  rules  for  ship-to-coast 

operations,  299163 
Vessel  Traffic  Services  systems  list;  San 

Francisco,  CA.  addition.  16503 

Narrowband  personal  communications  services, 

42681 
Personal  radio  services — 
Interaaive  video  and  data  service;  declaratory 

niling,  14161 
Interactive  video  and  data  service 

apphcations,  petition  denied.  48459 

Interactive  video  and  data  service  fees  and 
application  process,  2S9S1 
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Pnvate  land  mobile  services — 
220-222  MHz  frequency  band  use.  36362 
450-470  MHz  band,  secondary  fixed 

operauons.  33212 
896-901/935-940  MHz  bands;  200  channels 

use.  12176,  31345 
Co-channel  protection  criteria  above  800 
MHz,  53431,  58729,  59298,  61843 
Construction,  licensing,  and  operation,  and 
finder's  preference  program,  51251, 
53245 
Fire  call  box  operations,  30128 
Frequencies  in  72-976  MHz  band;  low-power 

mobile  use.  correcuon,  376,  38537 
Motion  piaure  radio  service  eligibility,  31476 
Pnvate  earner  paging  service  to  individuals, 

40368 
Qualified  pnvate  earner  paging  systems  at 
900  MHz.  channel  exclusivity.  17787, 
21110 
Qualified  pnvate  earner  paging  systems  at 
929-930  MHz;  channel  exclusivity. 
62289 
Secondary  fixed  signaling  and  alarm 

operations,  30995 
Slow  growth  construction  requirements, 

34378 
Specialized  mobile  radio  license  applicants; 
800  MHz  general  category  channels 
frequency  coordination  opwons,  31477 
Station  ID  for  wireless  microphones.  39450 
Pnvate  operauonal-fixed  microwave  service- 
Federal  access  to  low  power  18  GHz  systems 

29792 
Multiple  address  station  frequencies; 

grandfathering  provisions  reinsutement 
licensees.  25950 
Pnvate  radio  application  signature  requirement 
modification 
Technical  assignment  criteria,  21405 
Pnsate  radio  services;  burdensome  regulations 
reexamination,  68061 
Radio  stations;  table  of  assignments; 
Alabama.  16779,  58506 
Alabama  et  al.,  16780,  38087 
Alaska.  62288.  65672 
Alaska  el  al.,  46090 
Anzona.  15289.  16781.  48614,  58506 
Arkansas,  16503,  17786.  19359.  41045.  51787 
Callfomia.  16781.  17786.  41638.  42020,  63295. 

63536.-65672 
California  ei  al..  15439 
Colorado.  41046.  58507 
Delaware.  35410 
Flonda.  4943.  7194.  17349.  17786.  21259. 

26252.  35409.  45267.  48324,  63296 
Florida  et  al..  16780 

Georgia.  21106.  21107.  26918.  45268.  65132 
Georgiaetal.  7194.  40365 
Hawaii.  33999.  46550.  46551.  59374 
Idaho.  31657.  34537 
Idaho  et  al..  53665.  54522 
Illinois.  4944.  16502.  33918.  34000,  53664 
Indiana.  11197 
Iowa,  5299.  7869.  16779 
Kansas.  15439.  53665 
Kentucky,  8233,  26524.  48325 
Kentucky  et  al .  16502 
Louisiana.  11196.  34538.  51787 
Maryland.  34000 
Mas.sachusens.  62555 
Michigan,  42502,  42878 
Minnesota,  4943,  11197,  25950.  26919.  31657. 

40366,  59375 
Mississippi.  4355.  31178,  40365,  45267,  65673 
Missoun.  4355.  4944.  31178,  38088,  51578. 
62289 
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Missoun  et  al.,  7195 

Montana.  12902.  50287,  51787 

Nebraska.  63296 

Nebraska  et  al..  33917 

New  Mexico.  8233.  8235.  15289.  42688 

New  York,  5300.  6193.  8234.  15288.  48325. 

65671 
New  Yorketal.  15289 
Nonh  Dakota.  31658 
Oklahoma,  16780.  25949.  26525,  27214,  31658 

65132 
Oregon.  5300,  21106.  27473,  33917.  35410. 

46090.  58507.  58790 
Pennsylvania,  37431 
South  Carolina.  65673 
Tennessee.  32306.  41638.  65133 
Texas.  11196.  12903.  13423.  13424,  15440, 

26525,  29792,  32449.  41046.  51579 
Vermont.  40365 
Virginia.  48326 

Washington.  8234.  15290.  27473.  53665 
Washington  et  al..  15440 
West  Virginia,  59375.  62289 
Wisconsin.  4944.  6193.  21106.  26069.  32305 
Wyoitung.  37431 
Reporting  and  recordkeeping  requirements.  55023 
Television  broadcasting; 
Cable  Television  Consumer  Protection  and 
Competition  Aa  of  1992 — 
Buy-through  prohibition.  19627 
Consumer  protection  and  customer  service 

standards.  21107 
Home  shopping  broadcast  stations.  39156 
Honzontal  and  vertical  ownership  limits, 
cross-ownership  limitations  and  anti- 
trafficking  provisions,  42013.  45064. 
50856.  60135 
Indecent  programming,  etc  .  or  cable  excess 

channels.  7990.  19623 
Must-carry  and  retransmission  consent 

provisions.  17350,  32449,  32452,  36604. 
40366.  53429 
Rate  regulation.  29553 
Video  sports  programming  migration  from 
broadcast  to  subscription  television; 
Section  26  implementation.  38088 
Cable  television  systems — 
Home  wiring,  1 1970 
Major  television  markets;  list.  30995.  64168, 

6:'694.  68322.  68541.68542 
National  television  networks;  common 
ownership  prohibition  elimination. 
1 1972.  27677 
Program  distribution  and  carnage  agreements; 
unfair  or  discriminatory  practices 
prohibition.  27658 
Rate  regulation;  basic  and  cable  programming 

services  tiers.  63087 
Regulated  cable  services,  operators. 

subscribers,  local  franchising  authorities 
and  Commission.  46718 
Regulated  cable  services;  rate  regulation  (rate 
freeze,  etc.).  17530.  19626.  21929. 
29736.  33560.  41042.  43816.  60141 
Equal  employment  opportunity  rules  and 

policies.  42247 
Financial  interest  and  syndication  regulations; 

evaluation.  28927.  45842 
Financial  interest  and  syndication  rules,  62547, 

65132 
Pn)gram  distribution  and  carnage  agreements; 

1992  Cable  Act,  60390 
Reporting  and  recordkeeping  requirements. 

48323 
Transmission  standards;  enhanced  elosed- 
captioning  service  and  ghost-cancelling 
reference  signal  transmission.  29981 


Television  stations;  table  of  assignments: 
Kansas.  51578 
Nebraska,  26525 
Virgin  Islands.  12903 

PROPOSED  Rn.E.S 

Conunon  earner  ^e^^Ke^ 
27.5 — 29  5  GHz  frequency  band,  redesignation; 
local  multipoint  distribution  service.  6376 
Access  charges — 
Interstate  access  tariff  and  revenue 
distnbution  processes.  1 1203 
Allowance  for  funds  used  during  construction; 
accounting  and  ratemaking  treatment. 
16163 
Depreciation  prescription  process  simplification. 

530.  62083 
Domestic  nondominant  common  earners;  tariff 

filing  requirements,  17813 
Domestic  radio  services;  revised  application  and 

reporting  requirements,  12202 
Domestic  satellite  service;  licensing  policies  and 

procedures.  14532 
Expanded  interconnection  with  local  telephone 
company  facilities,  transport  rate  structure 
and  pncmg.  13435 
GTE  Corp  .  enhanced  services;  open  network 
architecture  and  nondiscrimination 
safeguards  application,  9137 
International  accounting  rates  regulation,  3522 
International  circuit  status  reports;  filing 

requirements.  42922 
Interstate  common  earners,  tariff  filing 

requirements.  14369 
Interstate  pay-per-call  services;  telephone 

subscribers'  protection.  14371 
Local  exchange  carrier  expanded 

interconnection  costs  and  revenues, 
allocation  between  State  and  Federal 
jurisdictions;  joint  board  esublishment. 
52254 
Local  exchange  carriers;  intelligent  networks. 

48623 
Metnc  conversion  of  tanff  publications  and 

supporting  information.  26087 
MSS  Above  1  GHz  Negotiated  Rulemaking 
Committee,  meetings,  4139.  5319,  6937, 
7062.  8927.  8928.  12915,  13041,  15461 
Operator  services  access  and  pay  telephone 

compensation.  21434 
Pensions  and  benefits;  reporting  and  filing 

requirements.  7764 
Personal  communications  services; 

establishment.  31183 
Preemption  of  local  zoning  of  earth  stations. 

3118: 

Public  mobile  service — 

Paging  stations  operating  in  931  MHz  band; 
power  limits.  25962 
Rate  of  return  represcnption  and  enforcement 

processes,  reform,  correction,  4637 
Rede  elopment  of  spectrum  to  encourage 
innovation  in  use  of  new 
telecoinmunications  technologies.  31686 
Satellite  communications — 

Alien  earner  interference,  reduction,  13432 
International  reeeive-only  Earth  stations; 
filing  requu'cments,  13433 
Service  disruptions  notification,  64280 
Tanffs— 


AT&T  pnce  vjp, 


44157 


Dominant  earner  rates,  policy  and  rules;  price 
caps,  promotional  rates  exclusion,  31936 

Pnce  ^ap  regulation,  local  exchange  carriers; 
return  shanng  and  lower  formula 

adjustment  rate,  ?78Q4 
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Telecommunications  companies;  uniform  system 
of  accounts —  » 

Income  taxes;  liability  method  of  accountmg. 

14535 
Litigation;  accounting  for  judgments  and 
other  costs.  49276 
Telecommunications  services  for  hearing  and 

speech  disabled;  amendments.  12204 
Telephone  network,  heanng-aid  compatibility 

requirements.  14375 
Toll  fraud,  policies  and  rules.  65153 
Transactions  between  carriers  and  their 

nonregulated  affiliates.  62080 
Treatment  of  operator  services  under  price  cap 

regulation.  33061 
Universal  Service  Fund  for  local  exchange 
telephone  carriers;  jurisdictional 
separations,  48815 
Communications  equipment: 
Radio  frequency  devices — 
Radio  scanners  that  receive  cellular  telephone 
transmissions,  6769 
Conflict  of  interests,  34405 
Frequency  allocations  and  radio  treaty  matters: 
Wind  profiler  radar  systems  spectrum.  19644 
Frequency  allocations  table  amendments;  new 

emerging  technologies  spectrum.  4974 
International  Telecommunication  Union  World 
Radiocommunication  Conferences;  agendas 
preparation.  36630 
Maritime  mobile  and  maritime  mobile-satellite 
radio  services;  accounting  authonties 
administration.  68373 
Practice  and  procedure 
27.5 — 29.5  GHz  frequency  band,  redesignation; 
local  multipoint  distribution  service.  6376 
Electromagnetic  spectrum  auctions;  competitive 

bidding.  53489 
Pioneer's  preference  rule;  regulatory  review. 

57578 
Radiofrequency  radiation;  environmental  effects 

evaluation  guidelines,  43091,  60827 
Radiofrequency  radiation  exposure  guidelines, 
19393 
Radio  broadcasting: 
AM  directional  antennas;  proof-of-performance 
evaluation  policies  and  procedures.  36184. 
45311.68843 
Children's  television  programming,  14367, 

19216 
Comparative  broadcast  hearings  policy 

statement;  reexamination,  44484,  48349 
Distance  separation  calculations;  rounding 

restnctions.  49278 
Experimental,  auxiliary,  and  special  broadcast 
and  other  program  distributional  services — 
Aural  broadcast  auxiliary  stations,  33923 
Instructional  television  fixed  service;  purpose 
and  permissible  service.  42522 
Low  power  television  service;  application 
acceptance  standard;  major  changes 
definition,  four-letter  call  signs,  25794 
Modulation  levels;  AM.  FM  and  TV  aural. 

44483 
Reporting  and  recordkeeping  requirements.  3002 
Single  AM  stereophonic  transmitting  standard; 
establishment.  5320 
Radio  services,  special: 
Amateur  services — 
219-220  MHz;  use  allocation,  17180 
Message  forwarding  systems,  17375 
Temporary  operating  authority  for  new 
amateur  operators.  59701 
Aviation  services — 
406  MHz  radiobeacons;  registration 

requirements.  31185 
Amendments.  17568 

Instruments  landing  system  receivers  and 
VHP  Omnirange  Radio  receivers; 
technical  requirements,  39722 


Maritime  services — 
406  MHz  radiobeacons;  registration 

requirement,  31185 
Amendments,  17568 
Increase  in  efficiency,  6381 
Mobile  services,  regulatory  treatment.  53169 
Oceangoing  cargo  vessels  and  small  passenger 

vessels;  general  exemption,  29174 
Private  land  mobile  services — 

800  MHz  wide  area  operations,  33062 
896-901/935-940  MHz  bands,  200  channels 

use,  12205 
Automatic  vehicle  monitoring  systents, 

21276,  38549 
Cordless  telephones;  additional  operation 

frequencies,  51299,  59977 
Major  policy  changes  for  bands  below  512 

MHz,  8731,  39721 
Mobile  satellite  services  in  1525-1530  MHz 
frequency  band;  efficiency  enhancement 
and  WARC-92  implementation  changes, 
34404 
Private  carrier  paging  service  to  individuals, 

15131 
Qualified  private  carrier  paging  systems  at 
900  MHz;  channel  exclusivity,  17819 
Private  operational-fixed  microwave  service — 

Amendments,  17568 
Public  land  mobile  services — 
Co-channel  protection  criteria  above  800 
MHz.  19396 
Radio  stations;  table  of  assignments: 
Alabama,  37696,50313.63152 
Alabama  ei  al.,  65155 
Alaska,  32339,  42521 
Arizona.  17816,  17817,  17818,  19394,  26088, 

34025,  40399 
Arkansas,  13435,52735,63318 
California,  12916,  13436.  16809,  17816.  19395, 

39493,  39494,  45877,  46152,  65155 
California  et  al..  63553 

Colorado,  12916,  31183,  31687,  37696 

Delaware,  15321 

Florida,  4974,  19395,  26947,  32339.  32503, 

39494,  42713.  42923,  52734,  58834 
Georgia.  26089,  36375,  39494,  58671 
Hawaii,  15461,  26947,  32503,  52733 
Idaho,  4392,  8248,  15462,38111 

Idaho  et  al.,  34555,  38547 

Illinois,  34555,  52734 

Iowa,  58533 

Kansas,  35420 

Kentucky,  31687,  52733,  63319 

Louisiana,  15321,  32504,  41681,  63320,  63321 

Maine.  38547,  39722 

Maryland,  6201,  16644 

Massachusens,  40400 

Michigan,  25592,  31184.  42714 

Minnesota,  6201.  12916.  25592.  35421.  40400. 

42521.48819.62318 
Mississippi.  25592,  26089,  31688,  34025 
Mississippi  et  al.,  63320 
Missouri,  11204,  16643,  25593,  34555,  35421. 

38548.  40400.  42522.  42714,  58533 
Montana,  33922,  36376 
Nebraska.  32340 

Nevada,  61671.  62319,  62320,  63319,  63320 
New  Mexico.  5322.  7874,  16518 
New  York.  11204.  19396,  26089,  33923,  41680 

46152 
Noith  Carolina,  37455.  40401.  51799 
North  Dalcota.  5323 
Ohio.  34025.  51603 
Oklahoma,  32340,  51603 
Oregon.  11205,  21137,  26088,  26528,  40399 
Pennsylvania.  5323,  52735 
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South  Carolina,  16518,  34556 
South  Dakota  ei  al.,  42714 
Tennessee,  7874.  15462,  31184,  59431 
Texas.  4392.  13436.  17818,  25593,  27256, 

36374,  58672,  58833 
Vermont,  27699 
Virginia.  11205,  13437 
Washington.  7875.  34026,  36376.  37696.  42520. 

46605 
West  Virginia,  34026.  40398.  40402 
Wisconsin.  4974.  7875,  25594,  40401,  42715 
Wyoming,  11206 
Regulatory  agenda,  25286,  57286 
Rules  and  regulations,  plan  for  periodic  review, 

15120 
Television  broadcasting 

Advanced  television  (ATV)  systems 
Implementation,  correction.  6677 
Cable  Television  Consumer  Protection  and 
Competition  Aa  of  1992— 
Compatibility  between  cable  systems  and 

consumer  electronics  equipment,  64541 
Direct  broadcast  satellite  public  service  . 
obligations;  implementation,  12917, 
34980 
Home  shopping  broadcast  stations,  7205. 

7875 
Horizontal  and  vertical  ownership  limits, 
cross-ownership  limitations  and  anti- 
trafficking  provisions,  3523,  12921. 
42047 
Rate  legulation.  48 

Video  sports  programming  migration  from 
broadcast  to  subscription  television. 
Section  26  implementation.  .  8248 
Cable  television  systems — 
Cost-of-service  requirements.  40762 
Major  television  markeu.  list,  3005,  39184, 
42275,  45084,  45312.  53696,  62085, 
62320.  68844 
Program  distnbution  and  carriage  agreements. 

328 
Rate  regulation;  low  penetration  areas 

elimination.  29769 
Regulated  cable  services;  addition  or  deletion 

of  channels,  etc..  46737 
Regulated  cable  services,  rate  freeze;  limited, 
temporary  stay.  43853 
Commercial  programming  practices.  53902, 

63153 
Equal  employment  opportunity  rules  and 

policies,  3929 
Experimental,  auxiliary,  and  special  broadcast 
and  other  program  distribution  services, 
instructional  television  fixed  service, 
purpose  and  perrmssible  services,  12011, 
26728.  52256 
Financial  interest  aad  syndication  rules,  4139 
Reporting  and  recordkeeping  requirements,  3002 
Satellite  cable  programming;  encryption 

technology,  6471 
Transmission  standards,  enhanced  closed- 
captioning  service  and  ghost-cancelling 
reference  signal  transmission.  3004 
Television  stations;  table  of  assignments: 
California.  31686.  58833 
Colorado.  38548 
Flonda,  46152 
Kansas.  36374.  36375 
Washington.  58672 
Wisconsin.  4393 

NOTICES 

Agency  information  colleaion  aaivities  under 
0MB  review.  550.  4699.  5729.  5989.  6282. 
6399,  6636,  6965.  7139,  8276.  8760,  8955, 
8956.  12%5.  13264,  13492,  13600.  15498, 
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16191.  16533,  16833.  17399,  17893,  19434. 
19668.  21724.  21725.  25835.  25987.  26138. 
27285.  27569.  27729.  28018.  28404.  29220. 
29581.  31030.  31203.  31521.  31713.  32355. 
32674.  32944.  33095.  33937.  34263.  34584. 
35457.  36410.  36688.  36963.  38125.  38377. 
39025.  39205.  39811.  39812.  41787.  41788. 
42545.  43353.  44341.  44342.  45338.  45492. 
46641.  47138.  48367.  48658.  49301.  50362. 
50925.  51824.  5231 1.  53203.  53204.  54357. 
54591.  55069.  58552,  59034.  59265.  60023. 
60024.  60444.  60856.  63577.  64308.  64585. 
64767.  65595.  66360.  67410.  67793.  68644. 
68910 
Automated  Reporting  Management  Information 

Systems  (ARMIS).  revision.  17588 
Comnuttees;  establishment,  renewal,  termination. 
etc 
Advanced  Television  Service  Advisory 
Committee.  52495 
Common  earner  services: 
Enhanced  services — 
Nonstructural  safeguards:  further  cost 

allocation  uniformity;  implementation. 
38568 
Interstate  telecommunications  service  between 
Alaska  and  contiguous  States  and  Hawaii; 
market  structure  recommendation,  31204. 
63345 
Local  multipoint  distribution  service,  6399 
Personal  communications  services;  industry 

proposals,  36963 
Point-to-point  microwave  radio  service;  waiver 

applications  denied,  6400 
Postemploymem  benefits,  uniform  accounting; 

lener  of  availability.  34048 
Public  mobile  services — 
Cellular  radio  unserved  areas  applications; 

date  and  filing  requirements.  12364 
Phase  2  unserved  area  applications;  new 
transmittal  sheet.  39025 
Telecommunications  relay  services;  State 
certifications.  41277 
Interactive  video  and  data  service;  lottery.  40427 
Intemational  accounting  rates; 
Benchmark  senlement  rates  for  Europe,  Asia, 
and  other  regions,  6282 
Lottery  for  220-222  MHz  nationwide  commercial 
pnvate  radiO'land  mobile  channels,  9174, 
26322 
Meetings 
Advanced  Television  Service  Advisory 
Committee,  4700,  6412.  7139.  14571. 
16533.  21726.  58002 
Alaska  Federal-State  Joint  Board.  35457.  54924 
Federal-State  Joint  Board,  59725 
Network  Reliability  Council.  1 1605,  16672 
Meetings.  Sunshine  Act.  3990,  7605.  12984. 

16581,  27620.  33984.  34497.  37767.  41123. 
48944.  49545.  50390.  53996.  551 13.  59097. 
60242.  64795 
Mellon  Bank  stamp  and  receipt  procedures  for 

feeable  applications;  clarification.  6966 
Proposed  Emergency  Broadcast  System  (EBS) 

technology:  field  testing.  7890 
Public  safety  radio  communications  plans: 
Alaska.  16672.  34048 
Arkansas.  5730.  17399 
Buffalo  area.  11604 
El  Paso  area,  11605 
Florida.  40818.  51347 
Hawaii.  16408.  34049.  65712 
Idaho.  32133.  43354  I 

Iowa.  1 1605  ' 

Kentucky.  28018.  42545 
Louisiana.  40818 


Minnesota,  28019.  40429 
Missoun.  28019.  40429 
Montana.  6790 
Nevada,  6790.  32705 
New  Mexico.  17399.  33938 
North  Carolina.  43354 
North  Dakota.  16192,  33938 
Oregon.  6791 
Philadelphia  area,  40819 
Puerto  Rico.  16672,  34049 
South  Carolina,  16192,  34049 
South  Dakota,  14571.  31030 
Tennessee,  14571.  31030 
Virgin  Islands.  19669.  35002 
Wa.shington.  DC.  area,  65712 
Western  Pennsylvania  area,  8760 
West  Virginia,  16408.  34050 
Wisconsin.  34050 
Radio  broadcasting 

AM  broadcast  stations — 

Technical  assignment  cnteria,  21455 
Commercial  operator  license  examination 

manager  filing  window,  19669 
Emergency  alerting  systems;  test  results,  54358 
Personal  communication  service,  unlicensed 
broadband  devices,  58697 
Radio  services,  special: 
Aviation  services — 
Additional  VHF  channels  for  aircraft  use; 
waiver.  51080 
Digital  audio  radio  service  satellite  systems 
applications;  pioneer's  preference  requests. 
11605,27569 
Private  radio  application  signature  requirements, 
electronic  filing  tnal,  48522 
Rulemaking  proceedings,  petitions  filed,  granted, 
denied,  etc.,  4996.  6413.  12364.  12586. 
13758.  17894.  26323,  28404,  28865,  29582. 
31521.  33818.  34800.  36203.  37481.  39551. 
40647.  44835.  46193,  47454.  48368.  49303. 
50363.  50926.  51347.  52311,  52312,  52495, 
53204.  53624.  54591.  59265.  59266.  59725. 
6191 1.  62126.  64309.  64404.  65595.  66360. 
68649 
Telecommunications  between  United  States  and 

Cuba;  appHcant  criteria.  46193 
Television  broadcasting: 
Low  power  television  and  television  translator 
filing  window  (March  29— Apnl  2.  1993). 
8956 
Satellite  cable  programming;  encryption 
technology.  26978 
Travel  reimbursement  program;  summary  report, 

7227,  27570.  42546.  60444 
Applications,  hearings,  determinations,  etc.: 
Amencom.  19434 
Atkins  Broadcasting  et  al.,  7229 
Bott.  Richard  P .  II.  33819 
Bryan.  Darrell.  et  al .  47139.  54403 
C  Devine  Media.  Inc  et  al .  21726 
California  State  University  et  al..  59466 
Calvary  Educational  Broadcasting  Network. 

Inc..  7139 
Capitol  Radiotelephone  Inc..  51825 
Cavan  Communications  Corp  .  64309 
Clanton.  Raymond  W..  et  al..  19434 
Community  TV  of  Southern  California  et  al., 

19255 
Concord-Carlisle  Regional  School  District  et  al., 

25642 
David  Lee  Communications,  Inc.,  64309 
Delta  Radio.  Inc  .  54592 
DeSoto  Broadcasting  Corp  et  al.,  54592 
Dolgoff.  Howard  B  .  et  al ,  35457 
Double  W.  Inc.,  et  al..  40430 
DuRoss,  Frank  B  ,  et  al .  54592 


/ 
EZ  Communications,  Inc  ,  et  al.,  19106^ 

Farmer.  Charles  A.,  et  al ,  66360 

Flanders,  H.  Gibbs.  Jr..  25643 

Gaf  Broadcasting  Co.,  Inc  ,  et  al.,  14571 

Hilding.  Enc  R  .  et  al ,  19435 

Huber.  Martha  J ,  et  al..  14572 

KB  Broadca-sting.  Inc..  et  al .  50363 

KR  Partners  et  al  .  25643 

Land  Rush  Communications  et  al..  27730 

Lehigh  Valley  Community  Broadcasters  Board 

of  Directors  et  al..  13758 
Local  Television  .Associates.  Inc  .  et  al..  5391 
Meredith.  Stephen  O  .  ei  al..  66361 
Metrocomo.  Inc  .  35458 
Moenkopi  Communications.  Inc..  33819 
Ojeda  Broadcasting.  Inc..  13758 
Palmetto  Communications  Co..  63164 
Petroleum  V   Nasby  Corp..  34050 
Pike.  David,  et  al.  47139 
Pine  Tree  Media.  Inc..  58169 
Quadras.  Inc..  63164 
Quality  Communications.  Inc  .  54592 
Rex  Co  .  33819 
Richards,  Richard.  36411 
Ringer.  David  A  ,  et  al.,  21580 
Rivertown  Communications  Co..  Inc..  et  al . 

7890 
Rural  Initiatives  for  Shelter  and  Education  et 

al..  13759.  18304.  19435 
Sadlier-Gill.  Kay.  et  al.  6413 
Scantland.  Janice  M..  et  al.,  27731 
Scnpps  Howard  Broadcasting  Co.  et  al.,  19255 
Sham.  Honus.  25643 
Spectrum  Broadcasting  Co  et  al..  12037 
Sunkissed  Broadcasting.  Inc  .  et  al..  5391 
TMC  Long  Distance  et  al.,  37481 
Toccoa  Falls  College  et  a! ,  28405 
Trinity  Broadcasting  Network  et  al ,  37742 
Trinity  Broadcasting  of  Florida.  Inc..  et  al., 

19255 
Turner  County  Broadcasting,  Inc.,  63164 
Umcom  Slide  etal,  5392 
Union  Broadcasting.  Inc..  21580 
VORAD  Safety  Systems  Inc..  34585 
Yates.  Stephen  W  .  35458 

Federal  Contract  Compliance 
Programs  Office 

NOTICES 

Contracts;  eligible  bidders 

Layton  Construction  Co..  Inc.;  debarment. 
61922 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 
Crop  insurance  application;  1993  and 

succeeding  crop  years  regulations.  17943 
Disaster  Assistance  Act.  1988.  implementation. 

36592 
Food  Secunty  Act  of  1985;  implementation. 

17944 
Fraud,  misrepresentation,  false  claims,  etc.; 

sanctions.  53109 
Late  planting  agreement  option;  applicability  to 

crops  insured.  64872 
Mutual  con.sent  cancellation  cntena.  67303 
0MB  control  numbers.  13531 
Social  Security  account  numbers  and  employer 

identification  numbers  collection  and 

storage.  47203 
Crop  insurance;  various  commodities: 
Hybnd  seed.  67644 
Sugar  beets,  correction.  66249 
Crop  insurance  endorsements,  etc.: 
Corn.  21241 
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Com.  gram  sorghum,  and  soybeans,  3202 
Com,  grain  sorghum,  soybeans,  etc.,  late  and 

prevented  planting  provisions;  1994  and 

succeeding  crop  years.  67630 
Forage  production,  etc..  33507 
■  Rice,  33506 

Wheat,  barley,  rye,  and  oats.  53393 
Crop  insurance  regulations 
Certified  seed  potato  option.  ID.  1993  crop 

year;  exclusion.  1 
Common  crop  insurance.  58262 
Late  planting  agreement  option  and  prevented 

planting  endorsement.  64873 
Nursery  crop.  46073 

PROPOSED  RULES 

Administrative  regulations: 
Actual  production  history  coverage  insurance 

program,  53T5D 
Fraud,  misrepresentation,  false  claims,  etc.; 
sanctions.  37874 
Crop  insurance  regulations 
Small  grains  crop.  32458 

NOTICES 

Standard  reinsurance  agreement: 

Termination.  68628 

}  tderal  Dt'poMi  IriMJiaiRt 
■    Corporation  '' 

RULES 

.Apparent  cnmes  affecting  insured  noninember 

banks;  reports,  28772 
Assessments: 
Bank  Insurance  Fund  recapitalization.  31150 

Correction,  3069 
Risk-based  assessment  system.  34357 
Capital  maintenance: 
Purchased  mortgage  servicing  rights,  6363 
Risk-based  capital  guidelines,  multifamily 

housing  loans,  policy  statement.  12149 
Technical  amendments.  60102 
Conflict  of  interests.  39625 
Corporate  powers  extension: 

State  savings  banks,  restrictions,  64460 
Deposit  insurance  coverage;  rights  and  capacities 

review,  29952,  40688 
Insured  state  banks: 

Activities  and  investments,  59787,  64462 
Powers  inconsistent  with  purposes  of  Federal 
deposit  insurance  law;  CFR  Part  removed, 
64458 
Practice  and  procedure: 
Annual  independent  audits  and  reporting 

requirements,  31332 
Applications,  authonty  delegations,  capital 

maintenance,  and  prompt  corrective  action, 
8210 
Significant  risk  and  equity  security;  definitions. 

64455 
Unsafe  and  unsound  banking  practices — 
Brokered  deposits  acceptance,  definitions. 
54932 
Real  estate  lending  and  appraisals 
Real  estate  lending  standards;  correction,  4460 
Requirement  exceptions  in  major  disaster  areas, 
42640 
Receivership  rules 
Least-cost  resolution  of  failed  and  failing 

depository  institutions.  67662 
National  depositor  preference,  43069 
Troth  in  Savings  (Regulation  DD) 
Advertisements  soliciting  deposits  by  State 
nonmember  banks,  CFR  Section  removed. 
?'■'-'.■'' 

PROPOSLD  RLLES 

Apparent  cnmes  affecting  insured  nonmember 
banks,  reports.  3237 


Applications,  requests,  subminals.  authority 

delegations,  and  control  acquisition  notices: 
Merger  transaction  application  filing.  33050 
Assessments: 

Bank  Insurance  Fund  recapitalization.  17533 
Capital  maintenance: 

Deferred  tax  assets  limitation;  insured  state 

nonmember  banks,  26701 
Leverage  and  nsk-based  capital  standards. 
68781 
Community  Reinvestment  Act,  implementation; 

hearings.  44138 
Community  Reinvestment  Act  regulations.  67466 
Cost,  feasibility,  and  privacy  implications  of 

t.-acking  deposits.  6903.  16798 
Federal  Deposit  Insurance  Act. 

Safety  and  soundness  standards.  60802 
Foreign  banks 

Insured  State  branches  conducting  activities  not 
permissible  for  Federal  branches, 
applications.  11992 
General  policy. 

Deposit  insurance  coverage,  64521 
Powers  inconsistent  with  purposes  of  Federal 
deposit  insurance  law.  CFR  Pan  removed, 
6448 
Insured  State  banks: 
Activities  and  investments.  6452,  25953 
Restrictions  removed.  6450 
Practice  and  proceoUhtoiles 
Applications  and  publicSR»«,i^uirements. 

48979 
Significant  risk  and  equity  security;  defimtiSf 

26259 
Unsafe  and  unsound  banking  practices — 
Brokered  deposits  acceptance;  definitions. 
26705 
Real  estate  lending  and  appraisals: 

Threshold  level.  31878.  59688 
Receivership  rules: 

Least-cost  resolution  of  failed  and  failing 
depository  institutions,  55027 
Regulatory  agenda.  25304.  57302 
Risk-based  capital 

Interest  rate  nsk,  48206 
Correction.  52808 

NOTICES 

Agency  information  collection  activities  under 
0MB  review.  4168.  7562.  12242.  13066. 
13601,  14572,  19669,  21170.  27572.  32535, 
42728,  42970.  45107.  48065.  55070.  61092 
Coastal  Barrier  Improvement  Act;  proprrtj' 
availability: 
BEECAVE2.  TX.  13066 
Boot  Key,  FL.  29412 
Chambers  Tract.  TX,  4168 
Davis  Hill  Ranch.  TX,  21456 
Lakline  Property.  TX,  13066 
Lohman  Ford  Road  and  Austin  Boulevard  Tract. 

TX.  33273 
Pnnce  George  Joint  Venture  Tract.  SC.  6966 
Ruidoso.  NM.  32355 
Contracting  with  outside  firms;  policy  statement. 

28866 
Deposits;  advertising  of  interest  and  dividends; 

policy  statement  withdrawn.  28019 
Federal  banking  and  thrift  agencies;  capital  and 
accounting  standards  differences;  report  to 
Congress.  4996 
Foreclosure  consent  and  redemption  nghts: 
Liquidation  update  list.  6122,  14573.  29412, 
39026.  50549,65183 
Insured  depository  institutions;  branch  closings; 

policy  statement.  49083 
Meetings;  Sunshine  Act,  3067,  3328,  6052.  6435, 
7178,  7920.  9242.  11665.  12452.  14624. 


15178,  16265.  17469.  18302,  19873.  21 216, 
21774,26036,  26183.  27058.  28092.  28656. 
29692.  30086.  31066.  31790.  32748.  32989, 
33984,  34299,  36736.  38462,  39591.  40859. 
41848.  42360.  43154.  43676.  44210.  45153, 
48544,  48711.  50085.  51 129.  53243.  539%, 
54401.  58229.  58900.  60242.  61141.  62713, 
63624.  64639.  64795.  65238.  65766.  66073. 
66396.  67441 
Pilot  reinsurance  program.  6966.  25644 
Powers  of  anomey;  issuance.  42728.  49512 
Security  interests  in  assets  of  insured  depository 
institutions,  treatment  by  FDIC  as  conservator 
or  receiver,  policy  statement.  16833 

Federal  Election  Commission 

RULES 

Advisory  opinions: 
Comment  procedure  revision.  62259 
Policy  statement,  59642 
Contribution  and  expenditure  limitations  and 
prohibitions: 
Transfers  of  funds  from  State  to  Federal 

campaigns,  transminal  to  Congress,  3474. 
17967 
Implementation  plan  change,  14310 
Corporate  and  labor  organization  activity, 
membership  association  "member" 
definition,  45770 
Effective  date.  59641 
Ex  parte  communications,  59642 
Heanng.  6875.  14510 
ikicandidate  political  committees,  42172 
Effective  date,  59641 
Political  committees  recordkeeping  and  reporting; 
best  efforts.  57725 
Correction.  60244 
Regulations  and  forms  ratification,  59640 

PROPOSED  RLXES 

Contribution  and  expenditure  limitations  and 
prohibitions: 
Campaign  funds,  conversion  to  personal  use, 
45463.  52040.  64190 
Federal  Election  Campaign  Act  of  1971; 

compliance  procedures.  36764 
Multicandidate  political  committees.  12189 
Nauonal  Voter  Registration  Act. 
National  voter  mail  registration  form,  repoii  id 
Congress.  51132 
Political  committees  recordkeeping  and  reponing; 
best  efforts: 
Heanng.  4110,  14530 
Presidential  nominating  conventions,  publicly 
financed.  43046 
Heanng.  52700  , 

Rulemaking  petitions: 

Citizens  against  David  Duke.  12189 
Special  fundraising  projects  and  other  use  of 
candidate  name  by  unauthonzed  comrmnecs. 
65559 

NOTICES 

Committees,  establishment  renewal,  termination. 
etc.: 
Clearinghouse  Advisory  Panel.  34435 
Meetings 
Cleannghouse  Advisory  Panel.  12966 
Cleannghouse  on  Election  Administration. 
33442 
Meetings;  Sunshine  Act.  3067.  5798,  6435,  6573. 
9023.  11448.  12352.  12985.  14625.  16265. 
18302.  19700.  21626.  26036.  27059.  28445. 
29452.  31594.  32568,  33487.  34299.  38166. 
39591.  40687.  41848.  43015.  44210.  47530. 
48544.  49545,  51 129.  53243.  54401.  58038, 
58900,  59097.  60085.  62413.  63624.  64796. 
65619 
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Federal  Election 

Special  elections:  filing  dates 
California   8959 
Mi.hi^ir   46642 
MissisMppi.  8052 
Ohio,  7230 
Texas.  7785,  29413 
Wisconsin.  12966 

Federal  Emergency  Mana^ji  nunt 
Agency  i 

RULES 

Conflict  of  interests;  CFR  Part  removed.  47218 
Disaster  assistance 
Costs  eligibility,  47994 
Private  nonprofit  facilities  eligibibty,  47992 
Public  elementary  and  secondary  school 
facilities,  55021 
Federal  cnme  insurance  program: 

Availability.  Tennessee  jurisdiction  list,  34919 
Flood  elevation  determinations: 

Alabama  et  al .  8549.  15091,  30123,  32861 

Maska  et  al.,  19618 

Arizona  et  al .  11540,  11544,  14325,  43806, 

68046 
Arkansas  et  al..  8551,  29121.  32857.  38305, 

43805,  68039 
California  et  al..  8553,  11542.  14323.  19617, 

32859.  38083,  38303.  51016 
Colorado  et  al ,  43803 
Connecticut  et  al ,  19620,  68049 
Honda  et  al.  68041,  68043 
Georgia.  51015 
Indiana  et  al .  51018 
Kansas  et  al..  68044 
Pennsylvania  et  al..  29123 
Wisconsin.  30126 
Flood  insurance;  communities  eligible  for  sale: 
Connecticut  et  al ,  11193 
Flonda,  4084 

Illinois  et  al.,  16500.  52019 
Indiana  et  al .  4082 
Iowa  et  al..  33555 
Maine  et  al..  19612.  29977.  51576 
Minnesota.  25568 
Missoun  et  al .  19614,  30992 
Nebiaska  et  al.,  33556,  39667 
New  Hampshire  et  al..  43801 
New  York  et  al ,  33558,  39669,  45062 
N  r^  .irolina  et  al,  6096 
\  --     ix.^taetal,  58969 
p-"'-^.  .  miaet  al  .  11968 
R.n„J<:  Uiand  et  al.,  63899 
South  Dakota  et  al.,  14159,  58653 
Tennessee  et  al ,  29979 
Texas  et  al ,  9121 
Verawnt  et  al..  39671 
Virginia  et  al ,  501 
West  Virginia  et  al,,  58655 
Flood  insurance  program 
Communities  eligible  for  sale  of  flood 

insurance,  list,  67692 
GeneraJ  provisions  and  insurance  coverage. 
62420 
Organization,  functions,  and  authonty  delegations 

Financial  Man.i«T>ent  Office,  45061 
Preparedness 
Offsite  radiological  emergency  preparedness 
program,  service  fees,  35770 
Radiological  emergency  planning  preparedness; 
memorandum  of  understanding  with  NRC, 
47996 
PROPOSED  RULES 
Flood  elevation  determinations: 
Alabama  et  al..  11556 
Arizona.  31929,  32749 


5fl 


Arizona  et  al ,  14350,  19641 

Arkansas  et  al ,  51598 

Conncrticut,  30133 

Ronda  et  al .  68101 

Louisiana  et  al..  32881 

Maine  et  al.,  8568.  38333 

Maryland  et  al.,  43847 

Mississippi  et  al.,  29168 

New  York.  51032 

Texas,  68105 
Radiological  emergency  planning  and 

preparedness.  41 154 
Regulatory  agenda,  25096.  57102 

NOTICES 

Agency  information  collection  artivities  under 
OMB  review,  6122,  8277,  15874,  16533, 
19256.  19257,  26323,  29225,  32703.  32706, 
47742,  47743,  48887,  49303.  53204,  57828. 
57829,  59035.  59466,  59467.  61092 
Disaster  and  emergency  areas 
Alabama,  16673.  28405,  29582 
Anzona.  6798.  6969,  8277.  11235,  14210 
California.  8277.  11235.  12037,  13492.  26783. 

31031,  32706.  58697,  59035,  63578 
Connecticut,  16673 
Delaware,  6122.  16674 
District  of  Columbia.  16674 
Rorida.  550,  16674.  16675.  17400,  17589, 

19257 
Georgia,  14210.  16675,  17400.  25647,  25835, 

26783,  30050 
lUinois.  38761.  39206.  39812,  41088.  42970, 
44183,  44342,  44835,  46195,  46643. 
50004.  51081,  52496,  52964.  58697,  60638 
Indiana,  48887,  51081 
Iowa.  28405.  29225.  29582,  32706,  38762, 
39207,  40647,  41088,  42322.  43354. 
45107,  51080,  52496,  52964,  60638 
Kansas.  41088,  41278.  41788,  42322.  42323, 
42549,  42970.  42971,  431 15,  43355, 

44183,  44342,  46194,  47140,  48065, 
48888.  52108,  52963,  52964.  54593, 
57603,  59035,  60638 

Kentucky.  16676.  18096 

Louisiana,  8278,  11235 

Maine.  16676,  29583,  34051 

Maryland,  16676.  18096 

Massachusetts,  550,  5004.  5005,  6123.  16677 

Minnesota,  35957.  38126.  38762.  39813,  40647, 

44184.  44836,  46643.  47139,  52108,  52965 
Missoun,  29583.  31713.  32706,  32707.  38763. 

39207,  39813,  40647,  42549,  42971, 

44184,  44342,  44835,  46195,  48065, 

50004,  52109,  52496,  52%5,  53204, 

54593,  58698,  64946 
Nebraska,  19670,  25835.  40647,  41278,  42549. 

42971.  43115,  43355,  44343,  53205 
New  Hampshire,  16677 
New  Jersey,  550,  551,  5005,  6798,  16678, 

47140,49304 
New  Mexico.  34051 
New  York,  551,  6798,  6970,  16678.  19670, 

47140 
North  Carohna,  16679.  28020,  29225,  49304, 

51081 
North  Dakou,  41279,  42323,  42971,  -Ulgi 

46643,51081,52965,65996 
Oklahoma,  28020,  29226.  29583,  30050.  31713, 

32707,  34052,  35003,  39207 
Oregon,  28406,  34052,  57604 
Pennsylvania,  16679 
Rhode  Island,  16680 
South  Dakota,  40648,  41264,  41279.  42550, 

43632,  45107,  48066,  52966.  59467 
Tennessee.  16680,  18096.  25836,  28406,  29226 
Texas.  49304,  63578,  64946 


Vermont.  29584.  32707 
\irginia,  17400 
Washington,  14211 
We*,!  Virginia.  16681 

Wisconsin,  38126,  38763.  39813.  40648.  42323. 
42550,  43355,  45107.  46195,  48066,  52966 
Emergency  food  and  shelter  national  board 

program,  list  of  localities  funded,  13759 
Environmental  statements;  availability,  etc.: 
Oakland  City  Administration  Building.  CA. 
64586 
Rood  insurance  program: 
Rood  map  changes;  fee  charge  system,  41089 
Mortgage  portfolio  protection  program.  15874 
Write  your  own  program;  insurers   duties  and 
obligations,  30050 
Ronda;  Hunicanc  Andrew  survivors;  crisis 

counseling  assistance  and  training;  program 
extension,  64310 
Grants  and  cooperative  agreements;  availability, 
etc  : 
Anti-arson  strategy  program,  19671 
Individual  and  family  programs,  and  public 
assistance  program;  amounts  adjustments. 
52966 
Hotel  and  Motel  Fire  Safety  Act;  national  master 
list,  376,  6856,  11148,  17008.  26414,  31031, 
34678,  40020,  45742,  51000.  57604,  62718. 
68500 
State  contacts.  17020 
Meetings; 

Advisory  Board.  47900,  62126 
Emergency  Management  Institute  Board  of 

Visitors,  8053,  26783,  59467 
National  Fire  Academy  Board  of  Visitors, 

16534.  49305 
National  Urban  Search  and  Rescue  Response 
System  Advisory  Committee.  28406,  68416 
Offsite  radiological  emergency  preparedness 

program,  service  fees.  65274 
Privacy  Act, 

Systems  of  records,  8278,  63986 
Radiological  emergency  planning  and 

preparedness,  regional  implementation 
guidelines  availability,  7562 
Troian  Nuclear  Plant.  OR;  offsite  radiological 
emergencv  planning  and  preparedness 
discontinuation.  59468 

Federal  Energy  Regulatory 
Commission 

RLLES 

Disclosure  of  documents  and  information  obtained 
in  staff  audits,  interlocutor)'  app-.al  denial  and 
amending  policy  statement.  489,  38290 
Elecinc  utilities  (Federal  Power  Act): 

Annual  charges:  billing  procedure  revision. 

15765 
Annual  charges,  and  fuel  cost  and  purchased 
economic  pouer  adiusiment  clauses; 
technical  amendment.  42494 
Annual  charges  for  Government  lands  use;  fee 

schedule  update.  "^4035 
Approved  forms,  FERC-714,  etc,:,  52420 
New.  reponing  requirements  and  conforming 

amendments.  65542 
Special  assessments;  accounting  and  ratemaking 

treatment,  51217 
Transmission  services  applications.  1^7735 
Uniform  systems  of  accounts,  revisions  to 

account  for  Clean  Air  Act  allowances,  etc.. 
17982 
Filing  fees. 
Annual  update.  7488,  26522 
Elimination.  2968,  53654 
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Govemment  ethics: 

Ethical  conduct  principles.  7486 
Natural  gas  companies  (Natural  Gas  Act): 
Interstate  pipelines — 
Facilities  construction  and  replacement 
authorization;  amendments  withdrawn, 
15418 
Project  cost  limits  under  blanket  certiFicates, 

6893 
Uniform  systems  of  accounts;  revisions  to 

account  for  Clean  Air  Act  allowances,  etc., 
17982 
Natural  Gas  Policy  Act: 

Blanket  marketer  sales  certificates,  junsdictional 

gas  sales;  denial  of  rehearing,  1S087 
Ceiling  prices — 
Tight  formation  gas  qualifications  for  tax 
credit.  38528 
Facilities  construction  and  replacement,  57730 
Interstate  pipelines — 
Facilities  construction  and  replacement 
authorization;  amendments  withdrawn, 
15418 
"On  behalf  of  standard  and  blanket 
transportation  certificates.  5595 
Sales  and  transportation  services; 
restrijctunng.  38524,  47636 
Natural  gas  data  collection  system — 

Electronic  media,  expansion  of  listing.  7985 
Outer  Continental  Shelf  Lands  Act; 
implementation,  open  access, 
nondiscriminatory  transportation  of  natural 
gas  on  OCS.  52660 
Pipelines,  gas  supply  annual  report  (Form  15) 
and  gas  supply  and  requirements  report 
(Form  16),  26915 
Rate  schedule  and  tariff  filings;  form 

requirements;  revision.  25555 
Tight  formation  gas  qualification  for  tax  credit. 
19607 
Correction,  21509 
Oil  pipelines: 

Rates;  index  use  for  setting  rate  ceilings.  58753 
Organization,  functions,  and  authority  delegations: 
Director,  External  Affairs  Office.  Freedom  of 

Information  Act  requests.  62520 
Hydropower  Licensing  Office.  51222 
Practice  and  procedure: 
Good  faith  requests  for  transmission  services 
and  good  faith  responses  by  transmining 
utilities.  38964 
Public  Ltility  Holding  Company  ,^ct: 
Filing  requirements  and  ministenal  procedures 
for  persons  seeking  exempt  wholesale 
generator  status.  8897.  11886.  21250 
Conation,  25900 
Regional  transmission  groups;  policy  statement. 

41626 
Rulemaking  prtx^edings  and  petitions; 
termination.  51777 

PROPOSED  RLT.es 

Electnc  utilities  (Federal  Power  Act): 

Approved  forms.  FERC-714,  etc.,  17544,  30005 

Correction.  19876 
Company-owned  or  controlled  source  fuel 

purchases;  fuel  cost  adjustment  clause 

regulation  revision.  51259 
Electricity  sales-for-resale  and  transmission 

service,  519 
Special  assessments,  accounting  and  ratemaking 

tieatinent,  36172 
Transmission  services  applications,  41074 
Hydropower  projects 

Decommissioning  after  project  license  expires; 

inquirv.  48991.  59423 
Hydropower  licenses,  reserved  authority  use  to 

ameliorate  cumulative  impacts,  policy 

vtatemenl.  48994,  59423 


Natural  Gas  Polic^^ct: 
Electronic  Bulletin  Boards  Standards;  informal 
conference,  14530.  15311.  19365,  25583. 
27959,  32473,  41647,  48332.  58817, 
59972,  60572 
Fihngs.  37447.  53895 
Outer  Continental  Shelf  Lands  Act; 
implementation,  open  access, 
nondiscriminatory  transportation  of  natural 
gas  on  OCS,  ,  25583 
Correction,  27691 
Oil  pipelines: 
Cost-of-service  filing  and  reporting 

requirements,  58817,  66310 
Market-based  ratemaking.  58814.  66309 
Oil  pipeline  regulations  revisions;  staff  proposal, 
I58I6 
Informal  conference,  18185,  19215 
Rates;  index  use  for  setting  rate  ceilings,  37671 
Organization,  functions,  and  authority  delegations 

Office  of  Hydropower  Licensing,  35415 
Practice  and  procedure: 
Elearonic  and  hard  copy  filing  of  FERC  Form 
580  interrogatories;  treatment  of  responses. 
63312 
Electronic  filing  of  FERC  Form  No   I  and 
delegation  to  Chief  Accountant,  40606 
Regulatory  agenda,  25314,  57312 

NOTICES 

Agency  information  colleaion  activities  under 

0MB  review,  29813 
Conduit  exemption  surrender: 

Golden  West  Power,  26134 

Weber  Basin  Water  Conservancy  District,  6780 
Electnc  rate,  small  power  production,  and 
interlocking  directorate  filings,  etc.: 

Acme  POSDEF  Partners.  LP ,  5718 

AES  Northside.  Inc..  6485 

Alabama  Power  Co  et  al ,  14207.  52293,  58544 

Alcoa  Generation  Corp.  et  al..  33805 

Arizona  Public  Service  Co  et  al..  36399 

Aubumdale  Power  Partners.  LP.  8748 

Bayside  Cogeneration.  LP.,  58686 

BCH  Energy,  LP.,  38752,  53190 

Big  Three  Industries,  Inc  ,  16660 

Birchwood  Power  Partners,  LP..  37725.  49040 

Boston  Bdison  Co.  et  al.,  37471,  45330,  48513, 
49040 

Brush  Cogeneration  Partners,  29814 

Brush  Cogeneration  Partners  et  al..  35442 

Calciner  Industries.  Inc..  51067 

Calciner  Industries.  Inc.,  et  al.,  62337 

Cambria  CoGen  Co  .  13469 

Camden  Cogen  LP..  33267 

Carolina  Power  &  Light  Co.  et  al .  1 1849. 
13749,62109 

Catex  Vitol  Electric  Inc.  et  al.,  63338 

Odar  Bay  Generating  Co.,  LP..  33806.  53190 

Central  Florida  Power,  LP.,  5719 

Central  Illinois  Public  Service  Co  et  al .  60431 

Cincinnati  Gas  &  Electric  Co.  et  al ,  541 

Citizens  Utilities  Co  et  al ,  47728,  47892 

Cleveland  Electric  Illuminating  Co.  et  al., 
17580,  19876 

Commonwealth  Edison  Co.  et  al.,  39802,  41124 

Consolidated  Edison  Co.  of  .New  York,  Inc., 
et  al..  60434,  64938 

Coso  Energy  Developers,  35929 

Coso  Finance  Partners,  35929 

Coso  Finance  Partners  et  al.,  49041 

Coso  Power  Developers.  35929 

Detroit  Edison  Co:  et  al.,  26750 

Dixie  Valley,  LP,  et  al ,  62649 

Dixie  Valley  Ud  ,  LP..  47266 

Dutchess  County  Resource  Recovery  Agency, 
58332 


Eagle  Point  Cogeneration  Partnership.  1 3469 

Energy  Department  et  al .  64736 

Entergy  Services.  Inc  .  et.al.,  37722 

Honda  Power  &  Light  Co.  ct  al ,  19664,  21448, 

43869,  45946,  50353 
Ronda  Power  Corp  et  al.,  29402,  31374, 

33263.  48359.  57815.  57816 
Freehold  Cogeneration  Associates.  L.P..  31 194 
Georgia-Pacific  Corp..  41459 
Glen  Park  Assoaatcs,  LP.,  et  al.,  4157.  6167 
Gordonsville  Energy.  LP.  21148.  28402 
Great  Bay  Power  Cotp  et  al .  27719,  40417, 

58332 
Green  Mountain  Power  Corp.  et  al ,  1 1594 
Gulf  Power  Co  et  al .  14386 
Gulf  Sutes  Utilities  Co  et  al..  59453 
HMDC  Landfill  Gas  Energy  Recovery  Facility, 

35931 
Idaho  Power  Co  et  al ,  8264.  59455,  64299 
Intersute  Power  Co  et  al..  16657 
Johnson,  Wilham  W  .  et  al .  7772 
Kamine/Besicorp  Allegany.  LP.  19666 
Lakewood  Cogeneration.  LP.,  et  al ,  26303 
LG&E- Westmoreland  Rensselaer.  52103 
Lockhan  Power  Co  et  al .  7218 
Louis  Dreyfus  Electric  Power.  Inc  .  et  al ,  15847 
Massachusetts  Institute  of  Technology  et  al . 

61082 
Massachusetts  REFUSETECH,  Inc  ,  et  al ,  6274 
Midwest  Power  Systems  Inc  et  al.,  65976 
Montana-Dakota  Utilities  Co.  ct  al .  50912 
Montana  Power  Co  et  al .  28399.  32659. 

32927.  43100.  46163.  53927.  55062 
Montaup  Electnc  Co  et  al..  29814,  31955, 

34995 
New  England  Power  Co  «  al..  60013.  68402 
New  England  Power  Service  et  al..  68887 
New  York  State  Electnc  &  Gas  Corp.  et  al., 

65164 
Niagara  Mohawk  Power  Corp.  et  al..  38562. 

44177.47132 
Nissequoque  Cogen  Partners  et  al.,  13469 
Northampton  Generating  Co..  LP.  33806 
Northeast  Utilities  Service  Co  et  al ,  4693, 

49291 
Northern  Electnc  Power  Co  .  LP.  59720 
Northern  States  Power  Co.  et  al..  40635 
Ohio  Power  Co  et  al ,  15330 
Oklahoma  Gas  &  Electnc  Co.  et  al..  1 1042 
Onondaga  Cogeneration  Ltd.,  7553 
Orange  Cogeneration,  LP.,  49479 
Pacific  Gas  &  Electnc  Co  et  al.,  12224 
PacifiCorp  et  al.,  21 149.  25900,  31 194.  32346. 

34251.  36664.  5274«.  54340.  58729, 

61903.  64736.  66354 
Panther  Creek  PanncR,  26539,  38I2I 
Pennsylvania  Electric  Co.  et  al.,  47439,  48424 
Pennsylvania  Power  &  Light  Co  et  al.,  28002 
Pioneer  Energy  Partners.  LP  ,  62337 
Polk  Power  Partners.  L.P..  37474.  49041, 

51340,  52483 
Pomona  Cogeneration.  LP..  27546 
Portland  General  Hectric  Co.  et  al.,  41264, 

61084 
Potomac  Edison  Co.  ct  al ,  49292 
Potomac  Electric  Power  Co  ct  al.,  33624 
PSI  Energy.  Inc  .  et  al .  50913 
Puget  Sound  Power  &  Light  Co  et  al.,  4159. 

8266,  18209,  25824,  42537 
Rochester  Gas  &  Electric  Corp  et  al.,  7553 
Rye  Patch,  LP.  33812 
San  Diego  Gas  &  Electric  Co  et  al ,  21714 
Sho-Me  Power  Corp  et  al .  13062 
Southern  California  Edison  Co.  et  al .  26134, 

30781 
Southern  California  Gas  Co.,  33806,  46638 
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Southern  Electnc  Generating  Co.  «  al.,  65586 
South  Glens  Fail'.  Ltd     1^820 
Staten  Island  CogetKiauon  Corp.  6118.  16405 
Tampa  Bectnc  Co  et  al  .  1 1403.  28860.  38122, 

50354 
Tenaska  Washington  Partners.  L.P .  53721 
Thermo  Cogeneration  Partnership.  LP.  34790. 

48360 
TheriTO  PoJ.er  &.  Electric.  Inc..  16404 
Tiger  Bav,  LP.  51067 
Tucson  Electnc  Power  Co.  et  al..  38366 
LN1G.\.S  Corp    60611 
Union  Light  Heat  &  Power  Co  el  al..  59023 
Washington  Water  Power  Co.  et  al .  44512 
\^asie  Conversion  Systems  of  Georgia.  Inc.. 

31196 
Western  Resources.  Inc..  et  al.,  11223.  16527. 

18304.  19239.  48643 
Westmoreland-LG&E  Partners.  37925 
West  Texas  Utilities  Co  et  al..  18381 
Wisconsin  Electnc  Power  Co..  54128 
Wisconsin  Electnc  Power  Co.  et  al..  6391 
Wisconsin  Power  &  Light  Co.  et  al..  8935 
Wisconsin  Public  Service  Corp.  et  al..  68890 
Yuma  Cogeneration  Associates,  44812 
Electnc  utilities  (Federal  Power  Act): 
Pnor  notice  and  fihng  requirements.  8748 
Special  assessments,  accounting  and  ratemaking 

treatment.  36193.  51330 
Transmission  services,  pricing  policy,  technical 

conference.  36400.  42726.  61684 
Transmission  services  and  responses  by 

iransmitung  utilities;  good  faith  requests; 
policy  statement.  42725 
Environmental  compliance  training  courses.  61 17. 

19092 
Environmental  statements;  availability,  etc.: 
Alabama  Power  Co  .  47728.  49984,  52952 
Androscoggin  River.  NH.  45103 
Appalachian  Power  Co  .  59249.  67783 
Augusta  et  al .  KY.  3543 
B&C  Energy.  Inc  .  33438 
Bangor  Hydroelectric  Co..  19665.  33265.  36950 
Beaver  City  Corp..  543 
Black  Creek  Hydro.  Inc..  57817 
Blandin  Paper  Co..  6117.  12947 
Cascade  Power  Co  .  46954 
Central  Maine  Power  Co..  34429.  48642.  62649 
Central  Vermont  Public  Service  Corp  .  57992 
CH2M  Hill  et  al..  11404.42060 
Columbia  Gas  Transmission  Corp..  65706 
Columbia  LNG  Corp  ,  19411 
Commonwealth  Edison  Co  .  46954,  621 1 1 
Consumers  Power  Co  .  18086.  18087.  48058. 

59720,  64298 
Contractors  Power  Group.  Inc..  58854 
Duke  Power  Co.  64401 
Edwards  Manufactunng  Co..  21715,  27622 
Emerson  Falls  Hydro.  Inc..  45332 
Energv  Storage  Parners,  18210 
Fjiergs  Storage  Partners.  Inc..  11405 
Evans,  Daniel  ^eison,  Jr  .  32929 
Felts  Mills  Energv  Partners,  Ltd..  32525 
Honda  Gas  Transmission  Co.  et  al..  46635 
Georgia  Power  C-    15848.31022 
Grand  River  Dam  Authonty.  33265 
Great  Northern  Paper,  Inc..  21976,  43871 
Hotvman.  Thomas.  50914 
Idaho  Power  Co..  19239.  34429.  39805 
Indiana  Michigan  Power  Co..  1 1595 
J&T  Hydro  Co..  65351 
JDJ  Energv  Co.;  inceting,  35929 
Keck,  TA,  HI.  etal.,  53505,62111 
Kern  River  Gas  Transmission  Co..  21 148 
Ketchikan  Public  Utilities.  59250 
Lansing.  Michigin  Water  and  Light  Board. 
50544 


15333. 
17389. 
21716, 
29404, 
39013, 
51333, 


Uberty  Pipehne  Co.  et  al.,  6394,  39012,  68891 
Maine  Public  Service  Co..  27547.  36402 
Mayo  Project.  NC.  12947 
Michiana  Hydro-clectnc  Power  Corp.  53929 
Minnesota  Power  &  Light  Co  .  30157 
Minnesota  Power  &  Light  et  al.,  38367 
Minnesota  Power  Co  .  33936.  37474 
Montana  Power  Co..  66357 
Nevada  Irrigation  District.  CA,  42531 
New  State  Electnc  &  Gas  Corp  ,  30046 
Niagara  Mohawk  Power  Co.,  7884 
Niagara  Mohawk  Power  Corp..  48642 
Nisqually  Hydroelectric  Project,  WA,  58331 
Northern  States  Power  Co  .  28957 
Northwest  Pipeline  Corp  et  al..  60430 
Pacific  Gas  &  Electric  Co .  58160 
Pacific  Gas  Transnussion  Co  et  al..  61905 
PacifiCotp  Electnc  Operations.  34789,  47266 
Potlatch  Corp .  13063 
Potomac  Edison  Co..  19807.  32929 
Public  Service  Co.  of— 

New  Hampshire.  60014 
Public  Utility  Distnct  No   1.  WA.  7219 
Puget  Sound  Power  &  Light  Co  .  36951 
Rochester  Gas  &  Electnc  Corp  .  52293,  64402 
Rumford  Falls  Power  Co  .  21976 
Smith.  Lawrence  E.,  et  al.,  51067 
Snoqualmie  River  Hydro.  6?15Q 
South  Beloit  Water.  Gas.  &  Electnc  Co..  27547 
South  Carolina  Public  SeiMce  Authonty,  15142 
Southern  California  Edison  Co  ,  17583,  25632 
STS  Hydropower,  Ltd  .  el  al,  51068 
Tennessee  Gas  Pipeline  Co.,  54342.  67401 
Tumbndge  Mill  Corp..  12947 
Wallkill  Transport  Co  .  L  P.,  64737 
Washington  Water  Power,  19239 
Washington  Water  Power  Co..  33807 
Wells  Rural  Electnc  Co..  7134 
West  Penn  Power  Co  .  46635 
Wisconsin  Power  &  Light  Co.  11850 
Wisconsin  Valley  Improvement  Co  et  al . 

26969 
Wolverine  Power  Supply  Cooperative   Inc.. 

I94I3 
Yukon  Pacific  Co,  L.P..  29403.  31701 
Hydroelectric  applications.  4160.  4201.  4985. 
5059  5720.  5966.  6118.  7178,  8050.  8097, 
8750,  8751,  8818.  11224,  11225.  11851. 
12225.  12582.  13127.  13471.  13477,  14625. 
15400.  15900,  16180.  16405,  17388, 
17469.  18304.  18384.  21152,  21298. 
21976.  25981.  26307.  27548,  29209 
31701.  32626,  34253.  37925.  38753, 
42309.  44812.  46954.  46958.  48876, 
57993.  59720,  60187.  60611.  62337, 
65165,  68894 
Imeretate  natural  gas  pipehnes,  oil  pipelines,  and 
electric  utilities,  incentive  ratemaking.  25825 
Meetings: 

Federal  Power  Act;  notice  and  tilmg 

requirements,  technical  conference,  7135 
Fish  and  Wildhfe  Service  et  al  .  bnefing,  26751 
General  Agreement  on  Parallel  Paths  37723 
Hydropower  hcensing  program,  public  outreach, 

30047 
Natural  Gas  Council,  54562 
Natural  Gas  Pipeline  Competition  Task  Force, 

15142 
ReUcensing  of  St.  Louis  and  Cloquet 
hydroelectric  projects,  42060 
Meetings;  Sunshine  Act,  3587,  6053,  7038.  7604. 
9595   11448.  12985,  13682,  15898,  16913. 
19293.  21216.  22019,  26588,  27619,  28656. 
29855.  30855.  32989.  33984.  34619,  36006. 
37549.  40186.  47936,  50631.  51669,  52805. 
55113,  58380,  59295.  60242.  61140.  62413. 
65238.  66396 


Memorandums  of  understanding 

Natural  gas  transportation  facilities,  7884 
Reclamation  Bureau,  non-federal  hydroelectnc 
power  development,  earlv  resolution  of 
issues,  process  csiabhshment,  3269 
Nauonal  Register  of  Historic  Places,  programmatic 

agreement  for  managing  properties,  .^2347 
Natural  gas  certificate  filings 

ANR  Pipeline  Co  et  al  .  19243.  21716.  28005. 

f.<X)15 
Arkla  Energv  Resources  Co  et  al..  6276.  17583. 

461M.  62111,  64739 
Black  Marhn  Pipeline  Co.  et  al..  41266,  48514 
Blue  Ridge  Pipeline  Co  et  al  .  8936 
CNG  Transmission  Corp  et  al  .  33087.  43622. 

63?40 
Columbia  Gas  Transmission  Corp.  et  al„  45103, 

6516^ 
Columbia  LNG  Corp  et  al  .  14386.  60436 
El  Paso  Natural  Gas  Co.  et  al ,  18087,  31955 
Flonda  Gas  Transnussion  Co.  et  al..  8268. 

S4562.  68405 
Gatewav  Pipeline  Co  et  al..  26753 
High  Island  Offshore  System  et  al ,  5366.  7774 
Iroquois  Gas  Transmission  System.  Inc.,  et  al.. 

5718 
Kern  River  Gas  Transmission  Co.  et  al..  64569 
KN  W  aitenberg  Transmission  Ltd  Liability  Co. 

et  al  ,  M5'68 
Koch  Gatewav  Pipeline  Co,  et  al  ,  68896 
Mississippi  River  Transmission  Corp,  et  al.. 

65'^88 
Mojave  Pipeline  Co  et  al  .  17224.  61085 
Montana  Power  Co  et  al  ,  53190 
National  Fuel  Gas  Supply  Corp  et  al..  1 1405. 

62649.  64y3q.  65978 
Nation.al  Pipeline  Co  et  al..  48644 
Natural  Ga.s  Pipeline  Co.  of  America  et  al.. 

16529 
Nonhem  Natural  Gas  Co.  et  al..  13589.  15339. 

33807.  68407 
Nonhwest  Pipeline  Corp  et  al.,  5969.  37723 
Ozark  Gas  Transnussion  System  et  al.,  35443. 

57817 
Panhandle  Eastern  Pipe  Line  Co.  et  al..  40637 
Questar  Pipeline  Co  et  al,.  30045 
Southern  Natural  Gas  Co,  et  al..  15863 
Tennessee  Gis  Pipeline  Co  et  al.,  4694,  6486, 

48880 
Texas  Eastern  Transmission  Co.  et  al..  54343 
Texas  Eastern  Transmission  Corp.  et  al..  543, 

4160,  6167 
Texas  Gas  Transmission  Corp  el  al.,  11044. 

64301 
Trunkline  Gas  Co  et  al  ,  68897 
United  Gas  Pipe  Line  Co.  el  al..  25826,  44179 
Williams  Natural  Gas  Co  et  al,.  7220,  7554, 
11855.  26^55.  62668 
Natural  gas  companies  (Natural  Gas  Act): 
Natural  gas  data  collection  system — 
Certificate  applications,  instructions,  record 
formats,  software  and  user/operations 
manual.  21565 
Edit-checking  software  for  FERC  Form  No. 

2,  availability,  18390 
Interstate  pipelines  marketing  affiliates; 
record  formats  and  ha; :  ^py  filing 
requirements,  7773 
Natural  gas  rate  application  tilings;  software, 
filing  instructions  and  formats  and  user/ 
operations  manual,  availabilitv.  ,  8754 
Underground  gas  storage  report  iFERC  Form 
No   8),  filing  instructions,  revision.  8270 
Natural  gas  gathenng  services  performed  by 
interstate  pipelines  and  affiliates,  service 
rates,  terms,  and  conditions,  public 
conference   59250 
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Natural  Gas  Policy  Act; 

Natural  gas  data  collection  system — 
Certificate  applications;  instructions,  record 
formats,  software  and  user/operalions 
manual.  21565 
Edit-checking  software  for  FERC  Form  No, 

2,  availabibty.  18390 
Electronic  filing  record  formats  and  edit 
checks  for  FERC  Form  Nos  2  and  2 A; 
availabibty.  68897 
Interstate  pipelines  marketing  affiliates; 
record  formats  and  hardcopy  filing 
requirements,  7773 
Natural  gas  rate  application  filings;  software, 
filing  instructions  and  record  formats  and 
user/operations  manual;  availability. 
8754 
Software  for  the  FERC  Form  No.  2- A.  1 1595 
Natural  gas  industry;  electronic  bulletin  boards 

standards.  6485 
Self-implementing  transactions.  5367,  9155, 
15849.  19807.  32929.  36666,  43871, 
49480.  54564.62651 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Arkansas  Oil  &  Gas  Cominission,  58333 
California  Chi  and  Gas  Division.  6119.  37929 
California  Oil,  Gas  and  Geothermal 

Resources  Division,  59025 
Colorado  Oil  and  Gas  Conservation 

Commission,  6628,  6780,  52953 
Kansas  State  Corporation  Commission,  6628. 

7776,  31706,  63159 
Land  Management  Bureau,  6118,  12948, 
13752,  30046,  32660,  33266,  33809, 
35445.  38753,  39018,  40639,  40804, 
41269,  41744,  41745,  42318,  42961, 
44670,44814,  45884,  45885,  47441, 
48058,  48361,  48880,  49984,  53929, 
57819 
Louisiana  Natural  Resources  Department, 
4986,  8754,  17585,  18090,  19413. 
27555,29214,31196 
New  Mexico  Energy  Departntent  Oil 

Conservation  Division,  8589 
North  Dakota  Industrial  Commission,  14388, 

16406,  19820,  57820 
Oklahoma  CorporaDon  Commission,  4986, 
27274,  28957,  29215,  31376,  31957, 
39018,  39019,  39538,  39805,  41087, 
41124,  52955,  53505,  53929,  53930, 
64301 
Tennessee  Oil  &  Gas  Board,  58687 
Texas  Railroad  Commission,  3945,  4986, 
6119,  6278.  6629,  6781,  7135,  7219, 
7220.  7885.  7886,  8269,  11406,  11407, 
11596,  11597,  13256,  13483,  13484, 
13756,  14566,  14567,  15865.  16189, 
18090,  19413,  21449,  21567,  21717, 
25633,  27275.  28006.  28957,  31514. 
32112,  34040.  34041.  35444.  37728, 
37930,  38368,  38566,  43886.  43887. 
44670.  44670,  48516,  49495,  52104, 
53930,  60615.  60853,  61907,  63159 
Wyoming  Oil  and  Gas  Conservation 

Commission,  6278,  6486,  11597,  16406, 
25827,  26312,  37730,  39538,  53192 
Organization,  functions,  and  authority  delegations: 

Secretap.  et  al .  2197" 
Post-employment  benefits  other  than  pensions; 

policy  statement,  availability,  53505 
Preliminary  permits  surrender 

B   Everett  Jordan  Hydro  Associates,  45332 
Clinton  Pumped  Storage  Corp.,  28957 
Contractor's  Power  Group,  Inc.,  19820 
Co*ht7  Basin  3.  L  P    ^8123 


Cowlitz  Basin  6,  L.T*,  39806 

Cowlitz  Basm  8,  LP,  39806 

Cowlitz  Basin  9,  LP,  39806 

Farmers  Co-operative  Irrigation  Co.,  Ltd.,  26313 

H&G  Power  Co,  44181 

Hammond  Hydroelectnc  Co.,  19820,  65351 

Ida-West  Energy  Co  ,  65168 

Iowa  Hydropower  Development  Corp,,  31707, 
31708 

Keiser,  Michael  L.,  44181 

Lewis  Basin  2,  LP.,  49496 

Lewis  Basin  6,  LP.,  39806,  41124 

Ochoco  Irrigation  District,  61907 

Ohop  Mutual  Light  Co.,  Inc.,  60615 

Ru.ssell  Canyon  Corp.,  18391 

Savannah  Hydro  Associates,  45333 

Sunset  Falls,  LP.  49496 

Wayne  County  Water  Conservancy  District. 
11597 
Senior  Executive  Service; 

Performance  Review  Board;  membership,  37930 
Transmission  service  applications;  new  docket 

prefix,  6631 
Applications,  hearings,  determinations,  etc. 

Adirondack  hydro  Development  Corp.,  67401 

AES  San  Nicolas,  S.A..  28007 

Alabama  Power  Co..  58161 

Alabama-Tennessee  Natural  Gas  Co  ,  7135, 
12948,  13484,  16532,  17883,  18212, 
1 J244,  19820,  21299,  27275.  32112. 
32113.  38753.  42060.  49496,  51625,  59254 

Algonquin  Gas  Transmission  Co.,  545,  3543, 
6629,  7556,  8050,  8939,  27275,  27276, 
27555,  27556,  27721,  28567,  28958, 
': !  ! '  '2942,  33267.  36402.  41745, 
^w-',  47267,  47894.  48059.  50355, 
51339,  52749.  52750.  53193.  53721, 
57999.  59025.  59255.  59721.  60438, 
60615,  61684,  61729,  61907,  63159, 
64740.  64940.  65168,  65589 

Algonquin  Gas  Transmission  Co  et  al..  8938. 
8939 

Algonquin  LNG.  Inc..  25828.  58333 

Mgonquin  LNG.  Inc.  et  al..  8938 

AUeghens  Power  Service  Co..  41460 

Allegheny  Power  Service  Corp.,  61684 

Amencan  Electnc  Power  Service  Corp.,  38754 

Amencan  Municipal  Power-Ohio,  Inc.,  58161 

Amencan  REF-FL'EL  Co.,  8756,  17227 

ANR  PipeUne  Co.,  3543,  3945.  4164,  7136, 
8270,  8271.  16660,  18212,  25828,  26969, 
26970,  27556,  29404,  30157,  32114, 
33267,  34576,  37724,  37725.  41270. 
41271.  42061.  44514.  45886.  46165. 

52750.  52953.  53193.  59026.  59457. 
60854,  61907,  64741,  64940,  65979 

ANR  Pipeline  Co.  et  al.,  49985,  51340,  59025 
ANR  Storage  Co..  8756.  44814.  44815 
Aquila  Energy  Marketing  Corp  et  al.,  43887 
Arizona  Public  Service  Co.,  34430,  39806, 

44667,  45333 
Arkansas  Western  Pipeline  Co.,  28567 
Arkla  Energy  Resources,  49295 
Arkla  Energy  Resources  Co  ,  3945,  5387,  6629, 
7556,  8589,  8756,  12949,  13063,  13257, 
15493,  17585,  19245,  26970,  27276, 
•      27557,27721,29404,30047,30783, 
31196,  31376,  31514,  31515,  32527. 
33088,  33625,  34258,  36952,  37930, 
39538,  40125,  47267.  48059.  49985. 

52751.  52953.  59721.  60194.  60616. 
63160.  63343.  68140,  68898 

Arkla  Energy  Resources  Co.  et  al.,  25633, 

48882 
Arkla  Gathering  Services  Co.,  58333 
Bay  Gas  Storage  Co..  Ltd..  54579 


Bedford,  VA,  et  al ,  34576 

Belize  Electric  Co  ,  Ltd.,  25828 

Big  Sandy  Gas  Co  et  al ,  31376 

Birchwood  Development  Corp.  et  al ,  21451 

Black  Creek  Hydro,  Inc  ,  43626 

Black  Hills  Cotp  ,  52294 

Black  Marim  Pipeline  Co,  7556,  34041,  37475, 

43626,  47267.  47731.  64940 
Blue  Diamond  Power  Partners  LP.,  41745 
Blue  Lake  Gas  Storage  Co..  12582.  15142. 

44815.  58855 
Blue  Mountain  Power.  LP.  12949 
Bonners  Ferry.  ID.  31022 
Bonneville  Power  Administration,  42061, 

52294,  59255,  60194 
Boston  Edison  Co  .  4986.  19413.  27722,  39807, 

44667,  51068,  58546 
Boundary  Gas,  Inc  .  40125.  58687 
Bridgeline  Gas  Distribution  Co..  8589.  9P1 
Brooklyn  Energy  LP.  64402 
Burlington.  VT.  et  al..  30783 
Calciner  Industries.  Inc  .  54129 
Carabndge  Electric  Light  Co..  47268.  54129 
Canadian  Association  of  Petroleum  Producers 

et  al..  27276 
Canyon  Creek  Compression  Co..  47731 
Caprock  Pipeline  Co  .  26970.  48060 
Carnegie  Natural  Gas  Co..  546.  7557.  12949. 

18091,  26971,  27557.  27722.  31958. 

32527,  32660,  33809,  34259,  34996, 

35930,  36952,  37725,  40418,  40804. 

47441,  47731,  47732,  57821,  60439, 

61086,65351 
Camegie  Natural  Gas  Co  el  al.,  48060 
Central  Louisiana  Electric  Co.,  Inc.  15866, 

17394 
Central  Maine  Power  Co  ,  7136,  41745 
Central  Maine  Power  Co  et  al .  6278,  31022, 

31196 
Central  Tetmica  Alto  Valle  S  A  et  al ,  26314 
Central  Termica  San  Nicolas,  S  A  ,  28007 
Central  Vermont  Public  Services  Corp  ,  12950 
Century  Power  Corp  ,  12950,  16532.  16660. 

32347 
Chandeleur  Pipe  Line  Co.,  47732.  52481 
Chanute.  KS.  et  al .  46165 
Chapman,  Hugh  M..  45333 
Chevron  Pipe  Line  Co.,  31023 
Chevron  U.S.A.  Products  Co.,  42541 
Cincinnati  Gas  &  Electric  Co.  et  al,,  38368, 

40805,  50915 
Citizens  Power  &  Light  Corp.,  28007,  53721. 

67402 
Citizens  Utilities  Co  ,  32661,  33438,  39539. 

44514,  54579 
Clarke  Generating  Co ,  L.p  ,  et  al.,  27547 
Clayton  et  al ,  DE  31515 
Qearficld  Partners,  LP,  17881 
Cleveland,  OH,  et  al.,  36403 
CNG  Transmission  Corp.,  7557.  7558.  8939. 

11226.  12031.  12032.  13257.  14567. 

15493,  15866,  16660,  17585.  17586, 

18091,  19413,  26313,  27277.  29405. 

29573.  32527.  34259.  34577.  35445. 

35930.  44664,  47134,  47268,  47894, 

48060,  50544,  53930,  59256,  59457, 

64741,68140 
Colockum  Transmission  Co.,  Inc.,  48646 
Colorado  Interstate  Gas  Co..  6630.  12032, 

18211,  29405,  32348,  32943,  39807, 

40126,  42318.  47268.  51625.  52296. 

53194,  59256,  60854,  621 13,  64940,  69357 
Columbia  Energy  Services  Cotp.  39019 
Columbia  Gas  Transmission  Corp  .  3543.  6781- 

6782.  7558,  7776,  8939,  12950,  1325?, 

14567.  17884,  19820,  21299.  27557, 
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28861.  2>^215.  3U97.  31376.  32114. 
36403.  36678.  37726,  41271.  43345, 
43626.  44667.  47134.  47895.  48883. 
522%,  52481,  58334.  59026.  59457. 
s..  >  -  -1  60195.  60439.  64941.  65589 
Coljniria  i  iis  T-insmission  Corp  et  al..  3272. 

4i  ^-    M^->  60616.64570.64741 
Coi-m(~;a     uf  Trin^musion  Co..  6630.  31023. 

.,,,      ;-;.    _i-s45.  50544.64742 
ColumD.aLSrC   :t    29215.31197 
Connecticui  Li^n-  \  ^^  *er  Co..  41460 
Connecticut  Yankee  Atomic  Power  Co..  3018 
Consolidated  Edisdffi  Co  of  New  York.  Inc.. 

28007.  39539  , 
Consolidated  Wateji  Power  Co..  16189.  40805. 

43101  , 

Consumers  PoweiCo..  5388,  12951.  32661. 

58161  \ 

Corpus  Christi  Traiwmission  Co. 
Partnershipj>3573 
iwn  Energyrl  P  ■  13756 
CRSS  Capital  Cogeneralion.  Inc..  47135 
CSW  Nevada.  Inc.  47135 
Daggett  Leasing  Corp  et  al.  29816 
Dakota  Gasification  Co  .  19821 
DC  Tie.  Inc.  12032.30157 
Delano  Energy  Co  .  Inc..  65707 
Delhi  Ca.s  Pipeline  Corp  et  al..  26756 
I>lmar.a  Power  &  Light  Co..  3018.  45333 
Diamond  Energy  Inc  .  16819 
DLS  Energy.  Inc.,  46964 
Dominion  Management  Argentina  S.A.,  30158. 

41760 
Dow  Intrastate  Gas  Co  .  33625 
Duke  Power  Co..  27722 
East  Bench  Irrigation  District.  47132 
Ea-item  Shore  Natural  Gas  Co..  346.  7136, 
12951.  15866.  18212,  18213,26313, 
26971,  36404.  37727,  40126,  47135, 
47136.  47268,  49985,  59457,  64303,  64941 
East  Tennessee  Natural  Gas  Co.,  12951.  15866, 
18213.27722.  31197.32114,33810, 
34997.  47732,  47895,  49497,  52751, 
54130.  57821,  57822.  61685.  64941 
Edison  Electric  Institute  et  al..  57591 
Elecinc  Energy.  Inc.  52954.  53930.  61685 
Elm  Energy  &  Recycling  Ltd..  17227 
El  Paso  Electnc  Co  .  32528 
EI  Paso  Electnc  Co.  et  al..  60616 
Q  Paso  Natural  Gas  Co..  3272.  3544.  3945. 
6120.  6279,  7886.  8590.  11597.  13485, 
15867,  178f4.  19245,  26539,  27557, 
27558,  29574,  31198,  32661,  38754, 
47733,  49295,  52751,  52953,  58162, 
58334,  59256,  60617,  64742,  64743,  64744 
B  Paso  Natural  Gas  Co.  et  al ,  26314 
Energy  Alternatives  of  North  America,  16190 
Enron  Gas  Storage  Co ,  63573 
Enron  Milford  Operating  Corp  ,  12951  ' 
Enron  Power  Marketing,  Inc..  65707 
Entergy  Power,  Inc  ,  28958.  30158 
EPZ93-1  Trust.  60617 
Equitrans.  Inc  ,  3545,  7558.  1 1226,  13064, 
18213,  19245,  21452,  27277,  33810, 
36952,  36953,  39019,  43627,  44667, 
46636,  46963,  478%,  50356,  51626, 
53508,  59458  60018,  61086,  61087,  64742 
EUA  Power  Corp  Official  Bondholders" 

Committee,  31958 
RcW  Gas  Gathenng  Inc  ,  54580 
Flotida  Gas  Transmission  Co  ,  3545,  6120, 
9171,  13064.  13485,  16190,  19245,  27723, 
29405,  32114,  32115,  36679,  36953, 
39019,  39540.  41272.  42318,  45333, 
47733,  478%.  51626.  54130,  57822, 
57999,  60439.  64744,  67402,  68140 


38123 


Florida  Municipal  Power  Agency,  31515 
Florida  Municipal  Power  Authority  et  al 
Ronda  Power  &  Light  Co..  6631,  17884, 

53721,63160 
Florida  Power  Corp.,  12032,  58162 
Forsyth.  GA,  58687 
Four  Rent,  Inc  ,  60440 
Frontier  Gas  Storage  Co..  18214.  27723.  46964. 

60617 
Gas  Company  of  New  Mexico.  3547 
Gasdel  Pipeline  System,  Inc  ,  47269 
Gas  Research  Institute,  33626 
Gas  Transport,  Inc  ,  31376 
Gateway  Pipeline  Co  ,  47896,  51068 
Genesee  Power  Station.  LP.  66358.  67783 
Georgia  Power  Co..  43627 
Glen  Park  Associates  L.  P..  1 1047 
Granite  Sute  Gas  Transmission.  Inc.,  546,  3273, 
3545,  5719,  8940.  15142,  17227,  26315, 
27558.  29574.  31198.  33267.  33439. 
34997.  36404.  36679,  36680,  36954, 
48883,  49041,  67402,  67783.  68141 
Great  Bay  Power  Corp.,  17586.  344-(n.  U998 
Great  Lakes  Gas  Transmission  L  P    :4'^7, 
15867,  16820,  17586,  17885.  25633, 
29405,  34577,  42532,  47441,  47733,  64745 
Great  Northern  Paper,  Inc  ,  46636 
Gulf  States  Pipeline  Corp  .  47442 
Gulf  States  Transmission  Corp  ,  59721 
Gulf  States  Utilities  Co.,  47269 
Hamilton,  OH,  et  al ,  34577 
Haralson  Generating  Co  ,  LP.  47269 
Hardee  Power  Partners  Ltd ,  41460.  51068 
Heber  Light  &  Power  Co  ,  52954 
Hidroelectnca  Cerros  Colorados  S  A  .  38564 
Hidroelectnca  El  Chocon  S  A.,  42318 
High  Island  Offshore  System,  3546,  6120,  7887, 
14568,  29406,  31377.  33268,  35930, 
36954,  42532,  47442,  61908 
HNG  Sulphur  Mines  Co.,  49042 
Hope  Gas,  Inc.,  et  al.,  43887 
Humble  Gas  Pipeline  Co  ,  48361 
Idaho  Power  Co  .  7136.  28861.  34578.  52954. 

58546 
Illinois  Power  Co..  11047.  46964 
Indiana  Generating  Co.,  LP.,  46965 
Indiana  Michigan  Power  Co.  et  al.,  34431 
Indicated  Shippers  et  al ,  4696 
Inland  Gas  Co  ,  Inc  .  34042 
InterAmerican  Energy  Leasing  Co.,  7776,  29574 
Iowa  Electric  Light  &  Power  Co.,  34431.  54347 
lowa-lUinois  Gas  &  Qectric  Co  ,  51069 
Iowa  Southem  Utilities  Co ,  34431,  44668, 

51069,68141 
Iroquois  Gas  Transmission  System  LP..  33626. 
40419.  47734.  50915.  52954.  64572. 
64573.  64745 
Jersey  Generating  Co  .  LP.  et  al .  12226 
JMC  Ocean  State  Corp..  8050 
Jupiter  Energy  Corp.,  47734 
Kansas  Gas  &  Electnc  Co ,  59458 
Kansas  Gas  Electnc  Co  ,  30784 
KansOk  Partnership,  68899 
Kentucky  Utilities  Co  ,  5724,  41087 
Kentucky  West  Virginia  Gas  Co  ,  3946.  13064. 
13485.  16661,  19246.  27278.  37930, 
47734,  64745 
Kem  River  Gas  Transmi.ssion  Co  ,  5724,  13486, 

17586,  32348,  64941 
KN  Energy,  Inc.,  7559,  11598,  11858,  12226, 
17886,  19246,  27559,  29406,  30783, 
33439.  36404,  36955,  38124.  40126,  43345 
KN  Interstate  Gas  Transmission  Co,  49296, 

61685.  64942 
KN  Waitenberg  Transmission  Limited  Liability 
Co.,  28008,  31024 


Koch  Cdie^r,  Pipeline  Co..  47897.  48362. 
48884.  49497,  51626,  52482,  52752, 
58855,60618,63160 
Lakewood  Cogeneration.  LP,  42725 
U?  Vegas  Energy  Storage,  LP.,  36680,  38813 
Lew.es.  DE.  et  al .  44668 
LFC  Ga.s  Co  etal,  44514 
LGiitE  Power  20  Inc  ,  8940 
LG&E  Power  Generation.  LP..  46636 
Libert>  Pipeline  Co.  et  al..  6120 
Loui^  Dreyfus  Electnc  Power  Inc..  59722 
LouiMana  Natural  Gas  Pipeline  Inc..  15143 
LouisianaAevada  Transit  Co..  7887.  52955 
Louisiana  State  Gas  Corp  .  33626 
Louisville  Gas  &  Elecinc  Co..  12952 
Maine  Public  Service  Co.,  40805 
Malacha  Hydro  Ltd  .  6397.  21162 
Mas,sachusens  Electnc  Co  .  25985.  26540 
Massachusetts  REFl  SETECH.  Inc  ,  9171 
McComuck.  William  T  ,  Jr .  34998 
Mechanicville  Corp..  28(X)8 
Mendian  Oil  Inc  .  29406 
Metropolitan  Dade  County.  FL.  et  al..  32528 
MG  Electnc  Power  Inc  .  43627.  59458 
Michigan  Gas  Storage  Co  .  29407,  41460, 

43102 
MidCon  Texas  Pipeline  Corp  .  19246 
Mid  Louisiana  Gas  Co.,  7559.  11227.  27559. 

29816,  37727.  39020,  40126,  48060 
Midwestern  Gas  Transmission  Co.,  5725, 

13486,  32115,  47897,  57999,  64746,  64942 
Midwest  Gas  Storage  Co..  49497 
Midwest  Power  Systems.  Inc..  16820.  57594 
MIGC.  Inc  .  13257.  46637,  47734,  52482 
Milford  Power  L.  P.,  12952,  14568 
Minnesota  Municipal  Power  Agency,  58546, 

61087 
Mississippi  River  Transmission  Corp  ,  3546, 
4986,  7559.  12952,  17886.  18091,  18214, 
19247.  19666,  21300.  25828,  27560, 
28958,  30158,  32116,  33268.  36680, 
43346,  43347,  47442,  47735,  51627. 
52297.54130,59722,64746 
Missoun  Public  Service  Division  of  UntihCorp 

United  Inc  et  al ,  59026 
Mitex,  Inc.  26315 
.Mobile  Bav  Pipeline  Co  .  49498 
Mojave  Pipeline  Co  .  7887.  64942.  65979 
Montana  Power  Co.,  5388,  27560.  38565. 

67402 
Montaup  Electnc  Co  ,  46637 
Monienay  Montgomery.  LP.,  38565,  45334, 

61686.  66358 
Moraine  Pipeline  Co.,  52104 
Moraine  Pipeline  Co.  et  al.,  32116 
Mudd\  River.  LP..  47136 
Multitrade.  LP  .  31959 
Multitiade  of  Pittsylvania  County.  LP.,  15868 
Murphy  Exploration  &  Production  Co.,  52104 
Naheola  Power.  Inc  ,  47136 
National  Electnc  Associates  LP.,  30158 
National  Fuel  Gas  Supplv  Corp..  3946.  6121, 

12952.  1H0<^:.  1*^821.  25829.  26971, 
27724.  29216.  ?:il6. 
41272.  41760.  4.^627, 
48885.  52297,  53194, 
W?n"?.  6457 >.  68408 

Natural  Ga.s  Pipeline  Co   of  Amenca.  6487. 

12953.  17587.  19821.  27724.  27725. 
28861,  29216,  31708.  33268. 
35931,40127,40639,  4146;. 
47735.  52482,  57594,  60854. 
63161,64746.64747 

Natural  Gas  Pipeline  Co   of  Amenca  et  al 

49986 
Naiural  Gas  Processing  Co  et  al ,  11227 


?2662,  36955. 

,  44181,47736. 

59722.  60017, 


34042, 
.  47269. 
.63160, 
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Nebraska  Gas  Transport  Co  et  al..  42061. 

43103 
Nekoosa  Papers.  Inc.,  43102,  43103 
Nevada  Cogeneration  Associates  no..  47270 
Nevada  Power  Co..  58546 
New  England  Power  Co..  547.  17227,  32662, 

60618 
New  England  Power  Service  Co.,  27725,  34578 
New  York  State  Electric  &  Gas  Co.,  41461 
Niagara  Mohawk  Power  Corp.,  32662,  34431, 

34432,  39807.  52752 
Niagara  of  Wisconsin  Paper  Corp  .  40806 
Nora  Transmission  Co..  47271,  47736.  48885 
Nordic  Power  of  Southpoint  I.  LP..  47442 
North  Atlantic  Energy  Corp..  41273 
Northeast  Utilities  Service  Co..  17394,  34432. 

39808.41269,41461 
Northern  Border  Pipeline  Co.,  16820,  30158, 

32117,  54580.63573,68141 
Northern  Electric  Power  Co..  LP..  36194. 

64403 
Nonhem  Illinois  Gas  Co..  33627 
Northern  Mindanao  Power  Corp..  59459 
Northern  Natural  Gas  Co.,  548.  3547.  7137, 

7888,  8940,  12033,  12227.  16532.  17886. 

17887,  19247.  26540,  27725,  27726, 

30159,  30784.  31377.  31708.  34042. 

36405.  37727.  39807,  42319.  43628, 

44668.  44815.  47737.  48362,  48885. 

49042,  50356,  52298.  52753.  52754. 

53194.  53508,  57822,  59257,  60440, 

60441.  60619,  61686,  61908,  63574, 

64747,  65352,  67403 
Northern  Natural  Gas  Co  et  al..  57594 
Northern  States  Power  Co..  5388,  13486,  18391, 

26541.  28008,  40806,  46637 
Northern  States  Power  Co  et  al.,  25985,  34432 
North  Penn  Gas  Co.,  5725,  13486 
Northwest  Alaskan  Pipeline  Co.,  30159,  54580, 

57823.63161 
Northwestern  Wisconsin  Electric  Co.,  58163 
Northwest  Pipeline  Co.,  34043,  40639 
Northwest  Pipeline  Corp.,  346,  548.  3273,  3274, 

4987.  6279.  7223.  8941.  12953,  13487, 

16661,  21300,  27560,  27726,  28008, 

28959,  31198.  31199.  31515.  32117. 

33088.  3381 1.  35445.  36680,  36955, 

37475,  38566,  38813,  43347,  43888, 

46637,  46965,  47443,  47737,  49498, 

49986,  49988,  50356,  52297.  54581. 

57823,  59027,  64748,  64943,  301509 
NW  Energy  (Williams  Lake)  L.  P.,  8051, 

16406,  17394 
Ocean  State  Power  et  al.,  48647 
Odgen  Haverhill  Associates,  6279,  17587 
Ohio  Edison  Co  ,  45334 
OkTex  Pipeline  Co.,  43628,  51070 
Old  Dominion  Electric  Cooperative,  13487 
Olson  Electnc  Development  Co.,  Inc.,  34259 
Orange  &  Rockland  Utilities,  Inc.,  18391 
Oswego,  NY,  12227 
Ovenhrust  Pipeline  Co..  47443 
Ozark  Gas  Transmission  System.  16190,  34259, 

47737.  58000 
Pacific  Gas  &  Electric  Co.,  62669 
Pacific  Gas  Transmission  Co.,  3946,  16660, 

27727,  32529.  34998,  35932,  37728, 

38369.  45885,  45886.  47136.  47443, 

49990,  50545,  52483,  52755,  54581, 

57823,  64943 
Pacific  Interstate  Offshore  Co.,  21978,  47738 
Pacific  Offshore  Pipeline  Co  ,  21718 
PacifiCorp,  32663,  33269 
Paiute  Pipeline  Co..  12953.  15143.  16661, 

21718,  28862,  44668,  48061,  57595 
Pan-Alberta  Gas  (U  S  )  Inc  .  31377.  54581 


PanhaffiHe^Eastem^pe  Line  Co  ,  548,  3947, 
5725,6631.  7777.  11227.  11598.  13258, 
15868. 15869.  18092.  19414,  21300. 
26972.  27561.  30046.  32348,  36194, 
36956,  37930,  38755,  43347,  44515, 
45886,  47738,  47897,  49043,  50545, 
51815,  52105,  52755,  52955,  53509. 
58688,  58689.  61686,  62113,  64749 
Panhandle  Eastern  Pipe  Line  Co  et  al.,  33440 
Panhandle  Gathenng  Co.,  38369 
Pan  Pacific  Hydn).  Inc.,  11598 
Pembcrton  Power  LP.,  17228 
Pennsylvania  Electnc  Co  .  45334 
Pennsylvania  Power  &  Light  Co.,  27727.  44669 
Penn- York  Energy  Corp.,  44668 
Pepperell  Power  Associates.  L.P..  41462 
Petal  Gas  Storage  Co  .  63161 
Philadelphia  Electnc  Co..  33811.  46966 
Phillips  Gas  Pipeline  Co..  15869 
Phillips  Petroleum  Co  et  al..  42062 
PJM  Interconnection  Agreement.  51070 
Polk  Power  Partners.  LP..  52483 
Portland  General  Electric  Co.,  26315,  30160, 

34432,  54131 
Potomac  Edison  Co.,  45335 
Potomac  Electric  Power  Co.,  45335 
Potomac  Electnc  Power  Co.  et  al.,  28008 
Providence  Gas  Co.,  15143 
PSI  Energy.  Inc..  34433.  48647.  51070 
Pubiit  Service  Co  of — 
Colorado.  13065.  15869,  17394,  21162. 

46966 
New  Hampshire  et  al.,  51340 
New  Mexico,  33088,  51070 
Public  Service  Electric  &  Gas  Co.,  18391. 

21162,43628 
Public  Service  Electric  &  Gas  Co.  et  al.,  6782 
Public  Works  Board  of  Lewes,  DE,  et  al., 

34576 
Puget  Sound  Power  &  Light  Co.,  18391,  33089. 

33811,46966 
Questar  Pipeline  Co.,  7560,  8941,  11598, 
18214,  27278,  33627.  38369,  42319, 
45335,  47738,  50545,  52298,  59459, 
60195,  63574,  64573 
Raton  Gas  Transmission  Co.,  16662,  52298 
Raybum  Country  Electric  Cooperative,  Inc., 

13065,  13488 
Red  Lake  Energy  Partners,  46966 
Rhodes.  James  T.,  34578 
Richfield  Gas  Storage  System,  15144.  18392, 

46638,  59027 
Rochester  Gas  &  Electric  Corp.,  31709 
S.D.  Warren  Co.,  346 

Sabine  Pipe  Line  Co.,  19248,  47271,  52299 
Sacramento  Municipal  Utility  District  et  al., 

44669 
San  Diego  Gas  &  Electric  Co.,  3548 
San  Diego  Gas  &  Electric  Co.  et  al..  601% 
Seagull  Shoreline  System,  25829 
Sea  Robin  Pipeline  Co.,  3548,  13258,  25633, 

40127,  47898,  58000,  58689,  59459 
Shell  Western  E&P  Inc  et  al ,  62669 
.Sinclair  Oil  Corp.,  60441 
Sonat  Marketing  Co.,  36195 
.""^uth  Brunswick  CoGen,  LP.,  15493 
South  Carolina  Electric  &  Gas  Co.,  25829, 

27060,  32663 
South  Carolina  Generating  Co.,  Inc.,  9172 
Southeastern  Power  Admimstration,  41273 
Southern  Califomia  Edison  Co.,  27727,  52956, 

53509.  60619 
Southern  Califomia  Gas  Co.  et  al.,  3549 
Southern  Califomia  Utility  Power  Pool  et  al., 

49499 
Southem  Companies  Services,  Inc.,  50546 


Southern  Company  Services,  Inc..  16406.  509 1 5 
Southem  Electnc  Wholesale  Generators.  Inc., 

11858 
Southem  Illinois  Power  Co-operative,  50546 
Southem  Natural  Gas  Co.,  7888,  1I05I,  16662. 
18214.  19822.  21 162,  27561,  27727, 
28959,  29407,  31960,  34998,  47444. 
62114,64749,  65352 
Southem  Natural  Gas  Co.  et  al..  12954 
South  Georgia  Natural  Gas  Co  ,  26972,  27561, 

42063,  47271.  53194.  58001.  65352.  68899 
Southwestem  Electnc  Power  Co..  34432 
Southwestem  Electnc  Power  Co  et  al.,  48647 
Southwest  Gas  Corp.,  16662 
Steuben  Gas  Storage  Co.,  44815 
Sangray  Pipeline  Co  ,  38565,  44669,  45553. 

47738 
Sumas  International  PipeUne  Inc.,  32663.  50546. 

52299 
SunShine  Interstate  Transmission  Co..  321 18. 

67403 
Superior  Offshore  Pipeline  Co.,  7137,  2I7l8. 

25829,  45885,  54582 
Swift  Creek  Power  Co  ,  Inc  ,  40806 
System  Energy  Resources,  Inc.,  57824 
Tampa  Electnc  Co.,  4429,  16663,  27728,  45335 
Tarpon  Transmission  Co.,  26316,  26972,  26973, 

47272 
TCPL  Power  Ltd  ,  8941 
Tenaska  Wa.shington  Partners  II,  LP,  46%7 
Tenneco  Power  Generation  Co.,  46638 
Tennessee  Gas  Pipeline  Co  ,  6782,  7560,  8941, 
12954,  16532,  16821,  18304,  19152, 
25829,  26316,  26973,  28009,  30160, 
31960,  32118.  338 1 2,  34260,  34578, 
35932,  37728,  37729,  38124,  38755, 
40419,  43104,  43628,  43629,  43888, 
44515,  44816.  46166,  47898.  48647, 
49296,  49991,  50357,  51815,  51816, 
53195,  58855,  59257,  61908.  64750. 
64943.  65708.  68142,  68899 
Tennessee  Gas  Pipehne  Co  et  al.,  63933 
Tennessee  Natural  Gas  Co.,  1 1858 
Tenpeak  Corp.,  34433,  44334 
Texaco  Cortez  Energy  Co.,  47272 
Texas  Cogeneration.  LP..  58335 
Texas  Eastem  Transmission  Corp.,  3549,  3947. 
5388,  7137,  7223,  7777,  7888,  8942, 
11228,  13488,  14568,  14569,  16663, 
2 1 30 1.  25900.  26541.  27562.  29408. 
31377,  3I96I,  32119,  32120,  32349. 
36681,  36956,  37729,  42319,  43348, 
43629,  44181,  44334,  44516,  44816, 
47272,  47444,  47445,  48061,  48362, 
49991,  51071,  51627,  52105,  52483, 
52755,  52756,  53195,  53196,  54583, 
54584,  58335,  59257.  59258.  59460. 
60441.  60442.  60443.  60619.  60854, 
62670,  64574,  64750.  65590.  65708.  69358 
Texas  Eastem  Transmission  Corp.  et  al,.  69359 
Texas  Gas  Transmission  Corp.,  3274,  3550, 
5725,  1 1 228,  13488,  18092,  18215,26973, 
27278,  27279,  29816,  30047,  36405, 
36681,  37729,  37730,  38124.  38565, 
39540,  41462,  45885,  47445,  47898, 
48062.  50357,  52300,  53509,  59259,  64751 
Texas  Gas  Transmission  Corp  et  al.,  59027 
Texas-New  Mexico  Power  Co  ,  33089,  68408 
Tex-La  Electric  Cooperative  of  Texas,  Inc., 

6632,9172,  1 1 858 
Toledo  Edison  Co  ,  18392 
Tomahawk  Power  &  Pulp  Co.,  43104 
Trailblazer  Pipeline  Co.,  3550,  32529,  47738 
Trans  Alaska  Pipeline  System.  61686 
Transcontinental  Gas  Pipe  Line  Corp..  346,  549, 
3274,  4429,  5726,  7138,  11228,  12954, 
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J  2955.  12957,  13259,  13489,  14569. 
15493.  15494.  16190,  16663.  19092. 
21718.  26313.  26774.  28862.  29408, 
29816.  32348,  32663.  32664.  32943. 
33089,  33440,  33812,  34999,  36956, 
36957.  37730.  41273.  43630,  44516, 
45336.  45887.  46166,  47137,  48062. 
50357,  51341,  51628,  52956,  54584, 
58336,  60017.  60443,  60619.  61088, 
62114.  62342.  62670.  64304,  64751, 
64944,  67784,  68900 
Transcontinental  Gas  Pipe  Line  Coip  et  al., 

29408 
Transok,  Inc  .  59028,  67784 
Transwestem  Pipeline  Co..  3551.  5726.  7778. 
-      8942.  12955.  25830.  29216.  33627.  33813, 
34579.  40419.  44183.  44335.  47898. 
47899,  49992,  51627.  58689.  60620, 
64574.  69359 
Transwestem  Pipeline  Co  et  al..  39540 
Tninklinc  Gas  Co  ,  4429,  5387.  7560,  7778. 
8942,  8943,  11599,  17228.  17587,  18092, 
19248.  27562.  27728,  32529,  34790, 
44516.  47899.  50358,  51341,  52956. 
62114,62115.64752.68900 
Tninkline  Gas  Co  et  al.,  33440,  48886,  52756, 

61687 
Tulsa  Metropolitan  Utility  Authority,  11859 
Turiock  and  Modesto  Irrigation  Districts,  347 
Tuscarora  Gas  Transrrussion  Co  ,  49992 
UC  Operating  Services.  46638,  54131 
Union  Electric  Co  ,  12956,  30160 
Union  Pacific  Fuels.  Inc..  et  al.,  51628 
United  Gas  Pipe  Line,  52484 
United  Gas  Pipe  Line  Co..  5389.  8271,  8756, 
14208,  17887,  26974.  31024.  33441. 
33813.  36957,  38755.  39020.  46167 
United  Illuminating  Co..  41462,  61687 
UtiliCorp  United  Inc..  27728 
U-T  Offshore  System.  3551,  16821,  29408, 

36406.  46167.  47446.  61688 
Valero  Intentate  Transmission  Co..  6121.  7560 

18215.  31 199,  43104,  47739,  59259 
Vermont  Yankee  Nuclear  Power  Corp.  et  al., 

19666 
Viking  Gas  Transmission  Co.,  13259,  31378, 

36406,  48062,  52756,  64752,  68900 
Vista  Energy,  LP.,  13756 
Washington -Water  Power  Co..  30160.  33269 
WEL  Energy  Group  Limited.  8943 
Western  Area  Power  Administration.  12956. 

34999.  40127 
Western  Gas  Interstate  Co..  3947.  7889,  8943, 

31709.  32529.  34790,  48062 
Western  Gas  Resources  Storage,  Inc.,  67784 
Western  Resources,  49297 
Western  Resources,  Inc.,  7138,  44669.  48647. 

48648.  60620.  64305 
Western  Resources.  Inc.,  et  al.,  53510     , 
Western  Systems  Power  Pool.  34043.  47899 
Westmoreland-LG&E  Partners,  36957 
West  Texas  Gas.  Inc..  9172.  14569.  32530. 

33270.  43349.  64944 
West  Texas  Utilities  Co..  43630.  45336 
Weyerhaeuser  Paper  Co..  44335 
Wheeling.  John  J ,  et  al.,  48362 
Williams  Gas  Processing-Wamsuner  Co..  28863 
WUliams  Natural  Gas  Co.,  13259.  15869. 
21452.  25830.  26316.  26974.  28567. 
28828.  28862,  31378,  33270,  34043, 
34260,  35000,  36406,  37730,  38370, 
39808,  41462,  42063,  44335,  44517. 
45336,  47739.  48063.  48516.  49993. 
53197,  58001.  58690,  64944,  65590 
Williams  Natural  Gas  Co.  et  al.,  60620 
Willtston  Basin  Interstate  Pipeline  Co.,  3948, 
12227,  12364,  12956,  18216.  19092. 
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30048.  32120,  32121,  32530,  33628, 

35000,  36195.  36406.  39540.  42961, 

43349,  46639.  47137.  53931.  57825, 

60443,  60621,  62670.  63344,  64739. 

64752.  65352.  67403 
Wisconsin  Electric  Power  Co..  21567,  28009. 

39808.  40807 
Wisconsin  Power  &  Light  Co.,  32664,  34579. 

40807,  45337.  52300 
Wisconsin  Public  Service  Corp  .  40128 
Wisconsin  River  Power  Co  .  28009 
Wisconsin  Valley  Improvement  Co..  36682. 

43104 
Wisconsin  Valley  Improvement  Co.  et  al.. 

34261 
Wolverine  Hydroelectric  Corp.,  12225 
Wyoming  Interstate  Co..  Ltd.,  45886.  46639, 

61908.  68142 
Wyoming  Interstate  Gas  Co..  Ltd  .  17588 
Yankee  Atomic  Electric  Co..  58547 
Young  Gas  Storage  Co..  Ltd..  38755 

f  cdtrai  t-inaruial  institutions 
Examinati«)n  (  mincil 

PROPOSED  RULES 

Appraiser  regulation: 
Freedom  of  Information  Act;  implementation. 
55029 

NOTICES 

Agency  information  collection  activities  under 

0MB  review,  54153 
Community  Reinvestment  Act;  interagency 

questions  and  answers.  9176 
Insured  depository  institutions;  supplemental 

disclosure  of  estimated  fair  values.  19257 
Money  laundering;  large- value  funds  transfers  use; 

policy  statement.  14400 
Northern  Mariana  Islands;  State  appraiser 

certification  and  licensure  requirements; 

temporary  waiver,  551.  11235 
State  certified  or  licensed  appraisers;  guidelines 

withdrawn  X1S'<6 

Federal  Gram  Inspection  Service 

RULES 

Fees: 
Official  inspection  and  weighing  services;  fee 

increase,  3213 
Grain  standards: 

Additive -treated  grain  certification,  3211 
Official  inspection  and  weighing  services;  fee 

increase,  5255 
Rice,  68015 
Vomitoxin  testing  services;  availabihty  and  fee 

establishment,  49421 

PROPOSED  RULES 

Grain  inspection  equipment;  official  performance 
requirements: 
Wheat  and  soybean  protein  content;  chemical 
reference  method.  42257 
Grain  standards: 

Beans.  14174.  49248 

Flaxseed,  mixed  grain,  oats.  rye.  sunflower  seed. 

and  triticale.  65939 
Rice.  3511.45295 
Water  addition  prohibition,  41439 

NOTICES 

Agency  designation  actions: 
Alabama,  46156.  58148 
California.  51046 
Georgia  et  al..  6382 

Illinois.  5705.  25964.  47852,  51047,  58149 
Illinois  et  al..  6383.  34893.  40787.  46157. 
63331.  63332.  69316 


Indiana.  51047 

Indiana  et  al..  16810.  34983 

Iowa.  5705.  25965.  69316 

Iowa  et  al ,  12022.  16810,  31491,  41082,  46157 

Kentucky  et  al.,  12023,  31492 

Maine.  25965 

.Michigan,  52475,  63910 

Missouri.  12023 

Montana.  25965 

Nebraska.  25965.  34894.  51048.  58149,  69317 

New  York,  25965,  33066,  40788.  51048 

North  Dakota  et  al..  31492 

Ohio.  6384 

South  Dakota  et  al..  40788.  58150 

Tennessee  el  al .  63332 

Texas.  25966.  34894.  63333 

Texas  et  al ,  6384 

Washington,  51046 

Wyoming,  51047 
Committees,  establishment,  renewal,  termination. 
etc.: 
Advisory  Committee.  17204 
Meetings: 
Advisory  Committee,  7063,  9557 

Federal  Highway  Administration 

RILES 

Drug  otfender's  dnver's  license  suspension 

Correction.  62415 
Engineering  and  traffic  operations: 
Construction  and  maintenance — 

General  material  requirements,  38973 
Design  standards  for  highways— 
Geometiic  design  metric  values,  64895 
Geometric  design  policy,  25939 
Interstate  system,  25934 
Highway  design  standards — 

Roadside  bamers  and  safety  appurtenances; 
Federal-aid  projects,  38293 
National  bridge  inspection  standards;  frequency 

of  inspection  and  inventory,  52663 
Speed  limit  enforcement  certification,  54812 
Uniform  Traffic  Control  Devices  Manual- 
Work  zone  traffic  control  standards  revision, 
65084 
Freedom  of  Information  Act;  implementation. 

65824 
Intermodal  Surface  Transportation  Efficiency  Act; 
implementation: 
Safety  belts  and  motorcycle  helmets; 
compliance  and  transfer-of-fund 
procedures.  44754 
Motor  earner  safety  standards: 
Accident  notification  xnd  reporting 

requirements,  property  damage,  6726 
Commercial  motor  vehicles;  radar  detectors, 

67370 
Driver  qualifications — 

Insulin-using  diabetics;  waivers,  40690 
Medical  examinations,  59194 
Motor  earner  safety  assistance  program,  40599 
Regulator,  guidance,  questions  and  answers, 

607.^4 
Technical  amendment.  44463 
Technical  corrections,  33775 
Omnibus  Transportation  Employee  Testing  Act  of 
1991 
Qualifications  of  Jn\ers,  recordkeeping  and 
reporting  requirement-  tor  controlled 
substances  testing  data.  68220 
Workplace  drug  testing  programs,  management 
information  system.  6H194 
Payment  procedures 
Construction  engineering  costs;  reimbursement, 
39142 
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Reimbursement;  temporary  matching  fund 
waiver,  6713 
State  highway  safety  programs;  uniform 

procedures.  41025 
Transportation  infrastrticture  management: 
-  Management  and  monitoring  systems; 
impleinentation,  63442 
Correction.  64374 
Transportation  plans  and  programs: 
Metropolitan  areas  and  Statewide  planning 
regulations,  58040 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Construction  and  maintenance — 
Erosion  and  sediment  control  guidelines; 
Federal-aid  highway  projects.  11814 
Highway  design  standards — 
Roadside  barriers  and  safety  appurtenances; 
Federal -aid  projects.  6914 
Size  and  weight  enforcement  certification, 

65830 
Speed  limit  enforcement  certification,  186. 

54832 
Truck  size  and  weight — 
Longer  combination  vehicles  (LCV's)  and 
vehicles  with  2  or  more  cargo  carrying 
units;  restnctions,  11450,  19367 
National  Network  for  commercial  vehicles; 
route  additions  in  Georgia,  65677 
Uniform  Traffic  Control  Devices  Manual — 
Work  zone  traffic  control  standards  revision. 
288 
Intermodal  Surface  Transportation  Efficiency  Act; 
implementation: 
Forest  highway  program;  public  road  access  to 
National  Forest  System.  5 1 794 
Correction.  55033 
Safety  belts  and  motorcycle  helmets; 
compliance  and  transfer-of-fund 
procedures.  4622 
Management  systems;  implementation.  12096 
Metropolitan  planning.  Statewide  transportation 
planning,  and  management  systems;  meetings. 
15816 
Motor  earner  safety  standards: 
Commercial  motor  vehicle  dnvers  license 

program.  State  compliance.  34344 
Commercial  motor  vehicle  operators;  out-of- 
service  orders  violations,  penalties,  4640 
Driver  qualifications — 

Heanng  deficiencies.  65634 
Hazardous  materials  transportation;  motor 

carrier  safety  permits,  33418 
Hours  of  service  of  dnvers;  on-duty  time; 

vMthdrawn.  69?"^ 
Inspection,  repair,  and  rnam'.enance — 
Rockv».ell  disc  brake.  ;omniercia!  motor 

vehicles,  pennon  reconsideration,  64923 
Intermodal  transportation,  37895,  51800 
Longer  combination  vehicles  (LCVSI  operators; 
mandatory  minimum  training  rruuiR-meniv 
4638 
Parts  and  accessonc  nece^sar*  for  safe 
operation — 
Iniermixlal  cargo  container's   ■i~u^5 
Protection  against  shifting  :>r  tailing  cargo, 

48624 
Warning  devices  for  sK^pped  vehicles.  37900 
Training  for  all  entrv  level  dnvers  of 
commercial  motor  vehicles.  "'.'^H'-i 
Omnibus  Transportation  Employee  Testing  .>\ct  of 
1991: 
Alcohol  use  by  iransponation  workers, 
limitation.  7197 
Right-of-way  and  environment: 
Obsolete  and  redundant  nght-of-way 
requirements  removed,  38987 


State  planning  and  reseirch  program 

administration.  67510 
Transportation  plans  and  programs: 

Metropolitan  areas.  12064 

Statewide  regulations.  12084 

NOTICES 

Control  substances  and  alcohol  testing  pilot 
program,  documents  availability.  18441 
Emergency  vehicles  on  interstate  system  and  water 
well  drilling  ngs  transporters  on  public 
highways,  regulation;  studies  of  vehicle 
weight  laws,  7168 
Environmental  statements;  notice  of  intent: 

Alexandria.  VA.  et  al .  60480 

Allegany  County.  MD.  5443 

Allegheny  and  Washington  Counties,  PA,  6159, 
43005 

Allegheny  County,  PA,  6158,  35067 

Anderson  and  Greenville  Counties,  SC,  18443 

Asotin  County,  WA,  41832 

Baldwin  County,  AL.  38159 

Bay  and  Saginaw  Counties.  MI.  47777 

Beaufort  and  Pin  Counties.  NC.  3987 

Bradford  County.  PA.  16259 

Brunswick  Couftty.  NC.  62406 

Bucks  County,  PA,  et  al.,  16734 

Cabell  County,  WV.  30845 

Carroll  County.  MD,  12441 

Chesapeake,  VA,  42358 

Chittenoen  and  Washington  Counties,  VT, 
64638 

Clarit  County,  WA,  38806 

Commercial  motor  vehicles  maintenance  and 
inspection,  standardized  diagnostic  device 
feasibihty.  50081 

Crawford  and  Perry  Counties,  IN,  40849 

Cumberiand  County  et  al.,  NC,  6568 

Dade  County.  FL.  22014,  60895 

Dare  County,  NC,  60082 

Davis  and  Weber  Counties.  UT.  21768 

Decatur  County  et  al .  TN.  7169 

Dcnali  Borough,  AK,  28433 

Desha  County.  AR.  et  al..  59093 

Douglas  County.  KS.  59094 

Emmet  County.  MI.  47778 

ErieCounty.  NY.  II287 

Eric  County.  PA.  41551 

Fairfield  County.  CT.  51400 

Flathead  County,  MT,  6323 

Fond  du  Lac  County,  WI,  7168 

Forsyth  County,  NC,  15173 

Fort  Bend  County  et  al..  TX.  36004 

Gila  County,  AZ.  et  al.,  62406 

Grant  County  et  al,  WV,  43005 

Harris  County.  TX.  43006 

Honolulu.  HI.  33686 

Jasper  County,  MO,  64792 

Jo  Daviess  and  Stephenson  Counties.  IL.  45943 

Johnson  County,  KS,  33481 

Kane  County,  IL, 

Kern  County,  CA,  39853 

Kitsap  County,  WA.  3062.  16258 

Little  River,  AR,  et  al..  35501 

Logan  County  et  al..  WV,  44205 

Los  Angeles  County.  CA.  37047.  65756 

Lucas  County,  OH,  48415 

Marin  County,  CA,  14242 

Mason  County,  WV,  31783 

Maui  County,  HI,  63610 

McDowell  County  et  al.,  WV,  44206 

Mercer  and  Summers  Counties.  WV,  43006 

Monroe  County,  NY,  62407 

Monroe  County,  PA,  35502 

Morgan  County  et  al..  MO,  58036 

Noith  Kona,  HI,  13674 

Oconto  and  Marinette  Counties,  WI,  509% 


Okaloosa  County.  FL,  43007 

Orange  and  San  Diego  Counties,  CA,  65757 

Pierce  County.  WA,  64792 

Pointe  Coupee  and  West  Feliciana  Parishes.  LA. 

66065 
Prince  of  Wales  Island,  AK,  27055 
Riverside  County,  CA.  45147 
Rutland  County,  VT,  15398 
Salt  Lake  County,  UT,  29023 
San  Luis  Obispo  County,  CA,  37545 
Santa  Baitara  County,  CA.  13295 
Sauk  and  Columbia  Counties.  WI,  49088 
Schenectady  County,  NY,  6046 
Selby  County  et  al.,  TN.  36244 
Snohomish  County,  WA.  31783 
Somei^t  County.  PA,  67902 
Southcentral  Alaska.  68683 
Stanislaus  County.  CA.  40686 
Stillwater  County.  MT.  3063 
Sutter  and  Yuba  Counties.  CA.  1 1439 
UtahCounty.UT.  43981 
Westmoreland  County.  PA.  6047,  7827,  17300 
Windham  County,  VT.  65008 
Ferryboat  equipment  and  machinery.  Buy  Amenca 

requirements  waiver,  33295 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Congestion  pricing  pilot  program.  33293 
Dwight  David  Eisenhower  transportanon 

fellowship  program.  66394 
InteUigent  vehicle  highway  system  program. 
Federal  and  State  privacy  laws  analysis  and 
privacy  safeguards  development.  29444 
Work  zone  labor  injury  evaluation  study.  37986 
Intelligent  vehicle-highway  system  (FVHS): 
Eariy  deployment  program.  13122 
Field  operational  test  program;  participation. 

47310.  58227 
National  program  plan  development,  public 
participation.  65814 
Intermodal  Surface  Transportation  Efficiency  Act: 
Implementation  guidance,  128 
Interstate  Highway  System;  public  uansii  buses; 

axle  weights  study,  60481 
Overweight  internxxlal  containers;  study.  65818 
Interstate  maintenance  program;  transfer  of  funds, 

12299 
Meetings: 
Intelligent  Vehicle-Highway  Society  of 
America.  11885,  17301,  332%,  34611. 
46264.  57671.  65758 
National  Motor  Carrier  Advisory  Committee, 

18297.43152.60483 
National  Recreational  Trails  Advisory 

Committee.  9589.  60483 
Scenic  Byways  Advisory  Committee,  121, 
11658,26028 
Meuic  conversion  of  traffic  control  signs,  46036 
Motor  carrier  safety  standards: 
Driver  qualifications;  hearing  deficiencies; 

waivers,  65638 
Motor  carrier  safety  enforcentent  cases;  orders. 

16916.  62450 
Private  carnage,  for-hire  carriers  of  passengers; 
interpretation.  27328 
Motor  carrier  safety  standards,  waiver  petitions: 

Domino's  Pizza  Distribution  Corp..  372 
Preservation  of  transportation  corridors.  1 8297 
Radioactive  matenals  highway  routing;  preemption 
determinations: 
Oregon,  31580 

Federal  ffou^inc  Finanrr  Board 

RLLL6 

Affordable  housing  program;  maximum  subsidy 
limitations,  I7%8 
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Federal  Housing 


^;Jeral  home  loan  bank  system 
Advance  to  nonmember  mongages.  29474 
Directors;  eligibility  and  financial  disclosure, 
and  conflict  of  interest  requirements.  3487. 
31899 
Item  processing  services;  pricing.  59935 
Membership  procedures.  43522 
Correction.  47181,  53023,  58231 
Reporting  and  recordkeeping  requirements, 
50836,  52808 
Secured  loans  (advances).  29456,  40190 
Freedom  of  Information  Act;  implementation, 

19197 
Government  in  Sunshine  Act;  implementation, 

19202 
( >perat)ons  procedures;  establishment.  19195 
Pnvacy  Act;  implementation.  19204 

PROPOSED  RULES 

Affordable  housing  program  and  community 

support  requirements,  definitions  of  very-low 
income  household,  etc.,  58988 
Federal  home  loan  bank  system 
Advances  to  capital  deficient  members,  49446 
Bank  or  trust  company  deposits,  definition 

modification,  50867 
Community  support  requirements  for  insurance 
company  and  credit  union  members,  46569, 
58305 
Correction.  48946 
Study  of  role;  hearing.  8563,  13565 
Regulatory  agenda,  25324,  57322 

NOTICES 

Federal  home  loan  bank  system: 
Community  support  review — 
Selection  of  members.  8281.  28868.  43355. 
60448 
Item  processing  services;  pricing;  methodology. 

59468.  60731 
Meetings;  Sunshine  Act.  21331.  27059.  29693, 
31790.  33855.  34299.  35074.  39591.  43676. 
44401.  45153,  46674.  4871 1.  50998,  54401, 
58727,  59516.62413.65619 
Organization,  functions,  and  authonty  delegations: 
Local  public  document  room  establishment. 
Washington.  DC.  63366 

Federal  Labor  Relations  Authority 

RLLES 

Organization,  functions,  and  authority  delegations: 
Headquarters  and  regional  offices  relocation. 
13695 
New  address,  phone  number,  and  hours  of 
operation.  53105 

NOTICES 

Senior  Executive  Service: 

Performance  Rev^fw  R"ard  -nembership/ 48522 

Federal  Law  Enforcement  Training 
Center 

NOTICES 

Commitiee'.   establishment,  renewal,  temiinalion. 

Nj:i  na:  (enter  for  State  and  Local  Law 
£r.:-r.ement  Training  Advisory 
Committee.  60083 

Federal  Maritime  Commission 

Manne  terminal  services  agreements;  exemption. 

5627 
Mantime  earners  in  domestic  offshore  commerce: 
Financial  reports,  earners  earning  S25  million 
or  less;  complete  report  waiver  eligibility 
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expansion  and  waiver  trade  percentage 
requirement  deletion.  13414 
Mantime  carriers  in  foreign  commerce: 
Conditions  unfavorable  to  shipping,  actions  to 
adjust  or  meet — 
United  States/foreign  trade.  64909 
United  States/Korea  trade.  7988.  44286 
United  States/Korea  trade;  removal.  50521 
Free  time  and  demurrage  charges  on  import 
property  and  truck  detention  at  Port  of 
New  York;  CFR  Pans  removed.  10983 
Non-vessel-operating  common  earners;  financial 

responsibility.  5618 
Tariffs  and  service  contracts,  25 
Unpaid  freight  charges;  adjudication 
jurisdiction.  7190 
Ocean  freight  forwarders,  marine  terminal 
operations,  and  passenger  vessels: 
Free  time  and  demurrage  charges  on  import 
property  and  truck  detention  at  Port  of 
New  York..  10983 
Military  rates,  electronic  filing,  exemption. 

28787 
Tariffs  and  service  contracts;  electronic  filing, 
30709 
Practice  and  procedure 
Alternative  dispute  resolution,  38648 
Domestic  offshore  trades;  rate  proceedings. 

58970 
Miscellaneous  amendments.  27208 

PROPOSED  RULES 

Mantime  carriers  in  domestic  offshore  commerce: 
Hectronic  filing  of  tariffs  and  service  contracts. 
7501 
MaritiiiK  carriers  in  foreign  commerce; 
Anticompetitive  agreements;  injunction 

authorization,  62616 
Coloading  practices  by  non-vessel-operating 
common  earners;  shipper  affiliate  access 
to  service  contracts.  62077 
Conditions  unfavorable  to  shipping,  actions  to 
adjust  or  meet — 
United  States/foreign  trade.  52248 
Ocean  freight  forwarders,  manne  terminal 
operations,  and  passenger  vessels: 
Military  rates;  electronic  filing;  exemption,  4137 
Correction,  6167 
Practice  and  procedure: 

Alternative  dispute  resolution,  16641 
Domestic  offshore  trades;  rate  proceedings, 

28379 
Miscellaneous  amendments,  7199.  42273 
Private  complaint  actions,  68841 
Regulatory  agenda,  25330,  57328 

NOTICES 

Agency  information  collection  activities  under 
0MB  review.  46643,  47900.  47901 

Agreements  filed,  etc..  350,  3280,  3949,  3950, 
4168,  4169,  4700,  5392,  6283,  6493,  6636, 
6970,  7563,  7785.  7891,  8596,  8761,  9182. 
11237.  11238.  11410.  11607.  11859,  12037. 
12242,  12586.  12967,  13067,  13492,  13780, 
14401,  15875,  17589,  19106,  19260.  19435. 
21302.  21581.  21726,  25647,  26545.  26784. 
27286,  27572,  27731,  27732.  28021.  28571. 
28876,  28963,  29584.  29829,  30055,  30170. 
31389.  31521,  31961.  32133,  32536.  32707. 
33442,  33631,  33820,  33938,  34052.  34435. 
34436.  34800,  36203,  364!  1,  .^6964,  37482. 
38126,  38568,  39813,  40468.  40819.  '.1279, 
41480.  41481.  42729.  43360.  44672.  44836. 
47743,  48888.  49513.  51347.  51826.  52967, 
53514.  54153.  57610.  58698.  59266.  59726, 
60453.  62126,  63165,  64404.  65184.  66361, 
68145.  68910 


Anti-rebate  ceitifications.  failure  to  file;  tanff . 

cancellations  and  license  suspensions.  8960 
Casualty  and  nonperformance  certificates: 
Alaska  Sightseeing/Cniise  West.  4701.  28876 
Alaska  Sightseeing/Cruise  West  et  al..  28876 
Amencan  Hawaii  Cruises  et  al .  42550 
Bunnys  Adventure  &  Cruise  Shipping  Co.  Ltd 

et  al .  48522 
Carnival  Cruise  Lines,  Inc..  19436.  58170 
Celebntv  Cniises  Ine  et  al ,  15349 
Club  Med  Sales,  Inc.,  el  al..  26979.  33820. 

46970 
Commodore  Cruise  Line  Ltd..  4701 
Costa  Cniise  Lines  N  V   et  al .  19107.  26138. 

58170.  64767 
Crown  Cruise  Line.  13601 
Crown  Cruise  Line  et  al  .  13601 
Delphin  Seereisen  GmbH,  15875 
Delphin  Seereisen  GmbH  et  al.,  15875 
Discovery  Cruise  Line  Partnership  et  al..  12243 
Dolphin  Cniises.  Inc  .  et  al..  41090.  45108 
Epirotiki  Lines,  Inc  ,  et  al..  39208 
Gold  Star  Cniises  of  Galveston.  L C.  59726 
Gold  Star  Cruises  of  Galveston.  L.C  .  et  al., 

59726 
Hanseatic  Tours  Reisedienst  GmbH.,  48522 
Holland  Amenca  Line  et  al ,  58170 
Maritz  Inc  et  al ,  6798,  11860 
Mitsui  O  S.K  Passenger  Line,  Ltd.,  65997 
Mitsui  O.S.K  Passenger  Line,  Ltd  ,  et  al , 

65996 
Neckemiann  Und  Reisen,  3281 
Neckermann  Und  Reisen  et  al.,  3280 
Norwegian  Cruise  Line  et  al.,  4701,  29226 
Palm  Beach  Cruise  Line  Inc.  et  al.,  4701 
Pnncess  Cruises,  Inc  ,  et  al.,  32707,  33632 
Regal  Cruises  et  al.,  32708,  45108 
Regal  Causes,  Inc  .  et  al.,  45108 
Regal  Cruises  Ltd  .  et  al ,  29226 
Regal  Cruises  Ltd,  11056 
Regency  Mantime  Corp.  et  al.,  6493 
Royal  Canbbean  Cru.ses  Ltd.,  58170,  59266 
Royal  Cruise  Line  Ltd.,  62671 
Roval  Viking  Line.  64767 
SeaEscape  Cruises  Ltd  ,  17894 
SeaEscape  Cruises  Ltd  et  al..  21456 
Seafest  Cruises,  Inc  ,  et  al ,  4701 
Silversea  Cruises,  Ltd.,  47743 
Sun  Fiesta  Cniises,  Inc  ,  et  al..  34436 
Sun  Line  Cruises  Inc  et  al..  9183 
Unicom  Management  Services  (Cypnis)  Ltd.  et 
al..  1611: 
Complaints  filed 

Alaskan.  Gold  Seafood,  Inc..  et  al..  50549 

Best  Homeware.  inc  .  et  al..  9183 

[Vppe  Linic  GmbH  &  Co..  41789 

Hecht.  Stanley,  ei  al..  53205 

New  York  Expon  Co..  Inc..  19436 

Pans-Tires-lmports.  Inc..  40148 

Sun  Lee,  Inc  .  et  al .  19436 

Tropical  Shipping  &  Construction  Co..  Ltd..  et 

al  .  1 1 860 
Waterman  Steamship  Corp.  et  al..  40649 
Worldlmk  Logistics,  Inc  ,  el  al..  35003 
Freight  forwarder  licenses. 

1959  Enterprise  Inc  et  al  .  55070 
A  PC   International,  Inc..  11056 
Aero  Expediting  Inc  et  al ,  18096 
AmcargP  Line,  Inc  ,  et  al  ,  28571,  30220 
.Amencan  Cargo  &  Steamship  .Agency,  Inc.  et 

al  .  }\(m 
.Ask  International.  Inc  ,  et  al..  16192 
Associated  International  Consultants.  Inc.  Texas, 

et  al  .  69?64 
Aviation  ImportExpon  Inc  et  al..  5989 
Bernard  J   McHale  Co  et  al .  8761 
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Bok  Kun  Chung  et  al..  37483 
Cargo  Express  Inc  et  ai ,  21170 
Cargonauts.  Inc  .  et  al .  33632.  49305 
Central  Flonda  Freight  Forwarders,  Inc..  et  al., 

38127 
Eagle  Freight  Services.  Inc..  et  al..  39814 
Flamingo  International.  Inc..  51631 
Fontana  International.  Inc  .  62355 
Frama  International  of  Flonda.  Inc.,  et  al., 

49305 
G.C.  International  Forwarding  Co.  et  al.,  524% 
Geo  S.  Bush  &  Co..  Inc.,  et  al.,  62355 
Hidalgo  Inc  et  al..  51826 
J  B  Daman  (US. A.)  Ud..  68649 
John  R.  Soares  &  Co.  et  al.,  41480 
John  V  Can-  &  Son.  Ltd..  et  al.,  3556 
Kogel  Overseas,  Inc.,  et  al.,  43895 
MDR  Emerpnses,  Inc.,  3556 
Natural  Freight  Ltd  et  al.,  40649 
Ocean  Freight  Express  et  al.,  64946 
Olympic  International  Freight  Forwarders,  Inc., 

ei  al .  6637 
Panatrex  Corp  et  al.,  11410 
Pellkirk  Services.  Inc..  et  al..  36411 
Posada  Internationa]  Cargo  et  al.,  68649 
Ranvar  Corp.  et  al ,  14573 
Safa  Shipping  Co  et  al..  6637 
SCAC  California  Inc  et  al..  25836 
Sea  Cargo  International.  Inc..  38127 
Seaway  Forwarding  Corp  et  al.,  25837 
Seiwa  America,  Inc  .  et  al .  68416 
Shipping  Connection  International,  Inc.,  et  al., 

49514,51631 
Suntrans  International.  Inc  et  aJ..  43361.  60454 
TC  Intemational  Marketing  Network.  Inc.,  et 

al.  45108 
Trans-Global  Enterpnse.  Ltd  ,  et  aJ .  50549 
U.S.  Atlantic  and  Gulf/Hispaiuola  Steamship 

Freight  Association  et  al .  52758 
U.S.  Intemational  Transport.  Inc.,  et  al.,  25837 
United  World  International.  Inc..  et  al .  54358 
Van  Esch  Trading  &  Shipping  et  al..  29226 
W.  L.  Richeson  &  Sons,  Inc.,  et  al.,  33820 
Worldwide  Cargo  Specialties  et  al.,  53514 
Zerda  Forv,arding  et  al  ,  8053 
Investigations,  hearings,  petitions,  etc.: 
AEl  Ocean  Services  Corp  et  al.,  33096 
Australia/Eastern  USA  Shipping  Conference  et 

al,  28876,  315;; 
Bordelon  Brothers  Towing  Co.,  44519 
Caribe  Basin  Services  Inc.,  33939 
Container  Development  Group  Corp.  et  al., 

46643 
Distribution-Publications,  Inc..  34801 
Distribution-Publications.  Inc..  et  al..  42730 
Distribution  Services,  Ltd..  et  al..  47743 
European  &  General  Shipping,  Inc.,  48888 
Evergreen  America  Corp  et  al..  64310 
Fmn  Container  Cir^o  Services,  Inc.,  et  al., 

33443 
Gateway  Maniime  Tranvport  Corp.  et  al.,  44837 
Hoegh  Lines  et  al  ,  64947 
ISS  Express  Lines  et  al ,  40148 
Lalandia,  Inc,  et  al ,  50550 
MAPCARGO  International,  45493 
Nippon  Yusen  Kai^ha  Line,  31525 
Ocean  Tariff  Bureau.  37483,  52497 
Pacific  Coast  Tanff  Bureau.  52497 
Pacific  Coa.M  Tariff  Bureau  et  al.,  33096.  47140 
Paramount  Tariff  Service  Ltd..  33632 
Polar  Bear  Container  Line  et  al..  36688 
Seaboard  Marine  Ltd  et  al  ,  60638 
Seth  Shipping  Corp  et  al..  47744 
Sumner  Tariff  Service.  Inc  .  et  al..  33096 
Trans  Amencan  Steamship  Agency  et  al..  6741 1 
Tran^- Atlantic  Trades,  42730 


Transax  Data,  43895,  47744,  50550.  54358 
Tropical  Shipping  &  Constniction  Co..  Ltd..  et 

al..  53935 
Turkey/U  S.  Atlantic  and  Gulf  Rate  Agreement 

etal.  40148 
Union  Transport  Corp  et  al ,  31%1 
Venezuelan  American  Mantime  Association  et 

al.,  54358 
West  Coast  of  South  Amenca  Agreement, 

58865 
Worid  Tanff  Services,  Inc.  «  al,.  35003, 

41279,  48889,  61092 
Worid  Transport  et  al.,  42074 
Yangnung  Marine  Transport  Corp.,  61912 
Zim  Israel  Navigation  Co  et  al.,  57611 
Meetings,  Sunshine  Aa  3067.  7295.  7843,  13299. 

14473.  27335.  39090.  54402.  64029 
Non-vessel  operating  common  carriers  complying 
with  bonding  requirements;  list  availabiUty, 
59726 
Ocean  fieight  forwarders,  manne  terminal 
operations,  and  passengef  vessels: 
Automated  Tariff  Filing  and  Information  System 
(ATFI)— 
Firms  certified  for  batch  filing  capability;  list. 
36964.64405 
,  Tanff  cancellations.  50550.  69365 
Organization,  functions,  and  authority  delegations: 
Administrauon  Bureau,  Director.  47901 
Tariffs  Certification,  and  Licensing  Bureau, 
L-irector.  36204,  41481 
Practice  and  procedure: 
Alternative  dispute  resolution;  policy  statement, 
16681.  38651 
Semor  Executive  Service: 

Performance  Review  Board;  membership.  39814 
Shipping  Act  of  1984: 
Controlled  carriers  listing;  update,  34264 

Federal  \Tediation  aud  Cont  iliafinn 
Service 

Agency  ethics  regulations;  amendments,  18007, 

35377 

NOTICES 

Agency  infoimation  collection  activities  under 

0MB  review,  53735,  54593 
Grants  and  cooperative  agreements;  availability, 

etc.: 
Labor-management  cooperation  program,  5005, 

Federal  Mine  ,>afet>  ;ind  Mralih 
Review  Commi.S!«i()n 

RULES 

Procedural  niles,  12158 
NOTICES 

Meetings;  Sunshme  Act,  124,  3991,  7605,  8653, 
15521,  16444,  17641,  19874.  25898,  26812. 
27771,  33857.  34841.  36736.  39090.  42134, 
43676,  47530,  48944,  52531,  53996.  54187. 
58380,  58727,  60085,  64029.  66396 

Federal  Prison  Industries 

PROPOSED  RIXES 

Inmate  accident  compensation.  39098 

Federal  Procurement  Policv  OfTin 

RLLfcS 

Acquisition  regulations:  - 
Cost  Accounting  Standards  Board — 
Cost  accounting  standards  coverage; 
applicability  and  threshold,  58798, 
61844.  65556 


PROPOSED  RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Composition,  measurement,  adjustment,  and 

allocation  of  pension  costs,  58999 
Cost  accounting  standards  coverage; 

applicability  and  thresholds,  18363 
Cost  accounting  standards  pension  costs, 
changes,  6103 

NOTICES 

Acquisition  regulations 
Cost  Accounting  Standards  Board — 
Capitalization  of  tangible  capital  assets,  and 
depreciation  of  tangible  capital  assets, 
58882 
Organizational  and  cost  accountmg  practices 
changes,  18428 
Contract  Disputes  Act;  claims  certification  for 
individuals  within  contractor's  organization; 
policy  letter,  5039 
Government  contractor  selection: 

Past  performance  review,  policy  letter,  3573 
Use  of  past  performance  information  in  source 
selection  process,  66039 
Management  oversight  of  service  contracting, 

policy  letter,  63593 
Procurement  regulatory  activity  report;  availability, 

15516 
Procurement  systems  management;  draft  policy 

lener,  34489 
Snudl  business  competitiveness  demonstration 
program: 
Policy  directive,  13513 
Subcontract  reporting  system  test  plan  and 
reporting  form,  13514,  19856,  54176, 
57869,  65407 
Value  engineering  (0MB  Circular  A- 131),  32964 
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RULES 

Hazardous  materials 
Tank  cars,  materials  poisonous  by  inhalation. 
Federal  requirements,  enforcement  policy 
sutement,  47650 
Hours  of  Service  Act,  agency  interpretation;  Ninth 
Circuit  Court  of  Appeals  decision,  nationwide 
applicability;  miscellaneous  issues,  18163 
Omnibus  Transportation  Employees  Testing  Aa 
of  1991: 
Control  of  alcohol  and  drug  misuse  In  railroad 
operations;  reporting  requirements,  68232 
Workplace  drug  testing  programs,  management 
information  system,  68194 
Railroad  locomotive  safety  standards: 
Event  recorders,  36665,  40468 
Locomotive  conspicuity;  auxiliary  extemal 
lights  minimum  standards,  6899 
Railroad  operating  rules: 
Locomotive  engineers,  qualifications,  18982 
Utility  employee  safety  standards.  43287 

PROPOSED  RULES 

Ommbus  Transportation  Employee  Testing  Act  of 
1991 
Alcohol  use  by  transportation  workers, 
limiutions.  7197 
Railroad  operating  rules: 
Grade  crossing  signal  system  malfunctions; 
timely  response.  4400 
Railroad  police  officers.  33593 
Railroad  safety  enforcement  procedures: 

Remedial  actions  reporting.  33595 
Track  safety  standards;  rmscellaneous 
amendments 
PubUc  woricshops,  338.  4975.  8928 


59 


Federal  Railroad 

NOTICES 

Emergeri'vV  order   railrr^ac*  -in*,     ii  owners.  8647 
Emergencv  jrders    pa^^c^>:e,-  ^^■;.  i.c  prohibition. 

Ronda  E-i.>t  Coam  Railway  Co..  48415 
En\ironmeniai  ^^aIemenIs,  availability,  etc  : 
Nevk  Haven.  CT  to  Boston,  MA.  Northeast 
Condor  electnfication.  65422 
Exemption  petmonv  et: 

Burlington  Northern  Railroad.  59094.  60239 
Buriington  Northern  Railroad  Co..  17921 
Burlington  Northern  Railroad  Co  et  al,.  52133 
Canadian  Pacific  Lid  ,  28434 
CSX  Transportation.  626.  21213 
Cuyahoga  Valley  Railway  Co  et  al..  45147 
Duluth   Mugabe  &  Iron  Range  Railway  Co., 

A  lis; 
hasiem  Alabama  Railway.  51bt>i 
<ir^±-  City  Southerr  Railway  Co.,  45547 
Ma-a.-i..  eis  Bay  Transportation  Corp.,  9231 
M  .1  pr  ^nore  Railroad  et  al .  4452 
Mir.ne>ota  Commercial  Railway  Co.  et  al.. 

28649 
Monticello  Railway  Museum  et  al..  30082 
National  Railroad  Passenger  Corp  (Amtrak). 

374.  25696.  30846.  32561.  60239 
New  Jersey  Transit  Railroad  Operation  et  al . 

41313 
Nimishillen  &  Tuscarawas  Railway  Co.  et  al , 

9590 
Parr  Terminal  Railroad  et  al ,  4453 
Southeastern  Pennsylvania  Transportation 

Authonty  et  al..  60240 
Tennessee  Valley  Railroad  et  al .  21214 
Texas  Ltd  et  al .  57663 
Tn  County  Commuter  Rail  Authority.  9232 
Union  Pacific  Railroad  Co  .  627.  6569,  9233. 

46264 
Wheeling  &  Lake  Ene  Railway  Co..  4454. 
18299 
Meetings 
Northeast  Comdor  Safety  Comminee,  19698 
Private  highway-rail  grade  crossings  safety 

guidelines.  33139 
Railroad  locor.iotive  design  features.  29689 
Railroad  user  fees,  41832 
Random  drug  testing  rate  evaluation;  extension  of 

experimental  program.  33481 
Traffic  control  systertis;  discontinuance  and 
removal 
Burlington  Northern  Railroad  Co..  9233 
Buriington  Northern  Railroad  Co.  et  al..  35503 
Chicago  &  North  Western  Transportation  Co. 

et  al .  25697.  57664 
Duluth  Missabe  &  Iron  Range  Railway  Co.  et 

al .  9233 
Kansas  City  Terminal  Railway  Co.  et  al .  58375 
River  Terminal  Railway  Co.  et  al.,  45547 
Southern  Pacific  Transportation  Co  et  al.,  7169 

Federal  Register.  Vdministrative 
Committee 

See  Federal  Register  Office 

RILES 

"rVkrii  Re^ister  publications  price  changes,  64871 


Federal  Register  OfTicc 

NOTICED 

\:T«ncan  Institute  in  Taiwan  and  Coordinating 

Council  for  North  American  Affairs. 

agreements.  32355.  37535 
Guide  to  Record  Retention  Requirements  in  CFR. 

supplement.  26450 

Federal  Reserve  System 

RLLES 

Agency  regulations;  heading  revisions.  50512 


M 


Availability  of  funds  and  collection  of  checks 
(Regulation  CC); 
Technical  corrections.  2 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y) 
Bank  holding  company  applications,  review 
criteria,  471 
Correction,  4073 
Capital  adequacy  guidelines.  7973.  28491, 

68735 
Criminal  activity  reporting  rcqui.'ements. 
uniform  multi-agency  cnminaJ  referral 
fonn,  47206 
Foreign  Bank  Supervision  Enhancement  Act; 

implementation,  6348 
Real  estate  appraisals.  15076 
Depository  institutions;  reserve  requirements 
(Regulation  D) 
Transaction  accounts;  reserve  requirement  ratios 
61801 
Correction,  64112 
Equal  credit  opportunity  (Regulation  B): 
Appraisals  and  enforcement,  65657 
Correction.  68735 
Equal  opportunity  rules;  complaint  processing, 

9517 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A) 
Extension  of  credit  limitations,  68509 
Foreign  gifts  and  decorations: 
CFR  correction,  38702 
Mininial  value;  technical  amendtnent,  57729 
Home  mortgage  disclosure  (Regulation  C); 
Exemption  terminations,  1 
Loan  application  data,  availability.  13403 
Metropolitan  statistical  area  designations  use  for 

1993  data  collection.  6601 
Metropolitan  statistical  area  designations  use  for 

1994  data  collection.  50512 
International  banking  operations  (Regulation  K); 

Cnminal  activity  reporting  requirements; 
uniform  multi-agency  cnminal  referral 
form.  47206 
Foreign  Bank  Supervision  Enhancement  Act; 
implemenution.  6343.  46076 
Loans  to  executive  officers,  directors,  and 
principal  shareholders  of  member  banks 
(Regulation  O): 
Loans  to  holding  companies  and  affiliates, 
26507,  28492.  61803 
Membership  of  State  banking  institutions 
(Regulation  H) 
Capital  adequacy  guidelines.  7973.  28491, 

68735 
Cnminal  activity  reporting  requirements: 
uniform  multi-agency  cnminal  refenal 
form,  47206 
Organization,  functions,  and  authority  delegations 
Board  of  Governors  General  Counsel.  53393 
Director,  Consumer  and  Communit>  Affairs 

Division,  65539 
Secretary,  Board  of  Governors  et  al.,  26508 
Procedure  rules: 
Applications  for  merger,  consolidation,  or 
acquisition  of  assets  or  assumption  of 
liabilities;  notice  publication  requirements, 
47985 
Prohibition  against  interest  payment  on  demand 

deposits  (Regulation  Q).  15076 
Real  estate  lending  and  appraisals: 

Real  estate  lending  standards,  correction.  4460 
Requirement  exceptions  in  major  disaster  areas 
42640 
Securities  credit  transactions.  OTC  margin  stocks 
list  (Regulations  G.  T.  U.  and  X).  6602. 
25543.  39639,  54929 


Truth  in  lending  (Regulation  Z): 

Home-secured  loans,  rescission  by  consumers. 
waivers,  prepnnied  form  use  by  creditors, 
prohibiuon.  exceptions  due  to  flood 
emergencv.  -W582 
Official  staff  commeniary  update.  17083 
Truth  in  Savings  (Regulation  DD).  15077 

PROPOSED  Rl  I,F-S 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Capital  adequacy  guidelines.  8007,  68563 
Cnmina!  activitv  reporting  requirements, 
uniform  multi-agency  criminal  referral 
form.  ^2?,'^ 
Bank  Secrecy  Act,  implementation: 

Funds  transfers  and  transmittals  (wire  transfers); 
recordkeeping  by  financial  institutions, 
45S«1,  46(,)14.  46021 
Collection  ot  checks  and  other  items  from  Federal 
Reserve  banks  and  Fedwire  tunds  transfers 
(Regulation  Ji 
Warranties,  etc  ,  68566 
Community  Reinvestment  Act;  implementation; 

heanngs,  44138 
Community  Reinvestment  Act  regulations,  67466 
Consumer  leasing  i  Regulation  M): 

Review  and  comments  solicitation,  61035 
Electronic  fund  transfers  (Regulation  E).  8714 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A) 
Extension  of  credit  limitations,  45851 
Federal  Deposit  Insurance  Act: 

Safety  and  soundness  standards.  60802 
Financial  institutions,  netting  eligibility 

(Regulation  EE).  29149 
Home  mortgage  disclosure  (Regulation  C): 

Loan  application  data,  availability,  31 
International  banking  operations  (Regulation  K): 
Cnminal  activity  reporting  requirements; 
uniform  multi-agency  cnminal  referral 
fonn.  3235 
Foreign  banks,  charges  for  examinations  of 
branches,  agencies,  and  representative 
offices  in  the  United  States.  65560 
State  licensed  branches  and  agencies  of  foreign 
banks,  permissible  activities.  513 
Loans  to  executive  officers,  directors,  and 
principal  shareholders  of  member  banks 
(Regulation  O) 
Loans  to  holding  companies  and  affiliates, 
47400 
Membership  of  State  banking  institutions 
(Regulation  H): 
Capital  adequacy  guidelines,  8007,  68563 
Cnminal  activity  reporting  requirements; 
uniform  multi-agency  cnminal  referral 
form,  '2.^5 
Real  estate  lending  and  appraisals: 

Thieshold  level.  31878.  59688 
Regulatory  agenda.  25338.  57334 
Reimbursement  for  providing  financial  records 
(Regulation  S) 
Recordkeepirg  requirements  for  certain  financial 
records,  46024 
Risk-based  capital: 

Interest  rate  nsk.  48206 
Correction,  52808 
Truth  in  Savings  (Regulation  DD): 

Annual  percentage  yields  calculation,  64190 
Miscellaneous  amendments,  271 
Preemption  determinations — 
Wisconsin.  65293 

NOTirF„S 

Agencv  information  collection  activities  under 
OMB  review.  7786.  54594.  55071.  59036. 

6(1638.  62671.  65999 
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Bank  holding  companies  engaged  in  underwriting 
and  dealing  in  secunties,  ten  percent  revenue 
limit,  28963 
Bank  holding  company  reporting  requirements, 

65997 
Committees,  establishment,  renewal,  termination, 
etc.; 
Consumer  Advisor.'  Council.  34264 
Consolidated  financial  <itatements.  reporting 

requirement'.,  changes.  6637,  13781 
Electronic  fund  transfers 
Payments  system  nsk  reduction  program — 
Bankers'  banks.  Edge  corporations,  and 

limited-purp'^se  trust  companies.  44672. 
50551 
Self-assessment  procedures,  caps  for  U.S. 
branciics  and  agencies  of  foreign  banks. 
44677.  50551 
Federal  banking  and  thnfi  agencies;  capital  and 
accounting  standards  differences,  report  to 
congressional  committees,  3019 
Federal  Open  Market  Cortunittee; 
Domestic  policy  direaives.  5008,  6413,  9564. 

26546,  34801.  38568,  47454,  52967,  64947 
Foreign  currency  operations — 
Federal  Reserve  Bank  of  New  York; 

authorization.  26546 
Procedural  instructions.  26546 
Secunties  procedures;  allocation,  26548 
Federal  Reserve  bank  services: 
Fedwire  funds  transfer  service — 
Format  expansion,  63366,  65355 
Opening  time;  changes.  40430 
Private  sector  adjustment  factor,  etc.,  60639 
Volume-based  cash  letter  and  envelope  fees  for 
noncash  collection  service  use,  etc  . 
approval,  60649,  64405 
Federal  Reserve  Bank  services;  fee  schedules  and 
pncing  pnnciples: 
Check  collection — 

Funds  transfer  service  enhancements,  31525 
Insured  depository  institutions,  branch  closings; 

policy  statement,  49083 
Meetings 
Consumer  Advisory  Council,  13264.  28965, 
49.306 
Meetings,  Sunshine  Act..  124.  375.  629.  3328, 
4201,  4459,  5798.  6054,  6335,  6676,  7038, 
7295.  7920,  8448,  8818,  9243,  9596.  11098, 
11448.  12061.  12631,  13126.  13299.  13524. 
14244.  14473.  15178.  15521.  16444,  17304, 
17924.  18302,  19294,  19295,  19700,  19874, 
21332.  21774,  25898,  26183,  26184,  26588, 
27335,  27771,  28445,  28912.  29025.  29452. 
29693.  30219,  31066.  31438.  31594,  31791. 
32171.  32568.  33143.  33688,  33984,  34498, 
34621,  36250,  36514.  37050.  37767.  38462, 
39090,  39591,  40186,  40859,  40860,  41323, 
42134.  42757.  43154.  43677.  44888.  45375, 
46674,  47317,  47782,  48090,  48711,  49545. 
50998.  51129,  52139,  52343,  53021,  53623, 
53996.  54645,  57895.  58229,  58728.  59785, 
60085.  60242,  60243,  60493,  60901,  61 142, 
62186,  62413.  63210,  64439,  64440,  65016, 
65241.  65426.  66073.  67908.  68460,  68685, 
69456 
Organization,  functions,  and  authonty  delegations: 
Commodiiv  Future-  Trading  Commission, 
26979 
Pnced  secondary  market  purchases  and  sales  of 
securities  service,  consolidation,  proposal, 
36412,  51348 
Telecommunications  service  priority;  national 
secunty  and  emergency  preparedness 
functions.  38569 
Applications,  hearings,  deiermmalions,  etc.: 
ABC  Employee  Stock  Ownc'-ship  Plan  et  al,. 


Algemene  Maatschaji^ij  Voor  Nijverheidskrediet 

N  V  et  al ,  3281 
Aliant  National  Corp.,  12365 
Alliance  Financial  Corp  et  al  .  17590 
Allied  Bank  Capital,  Inc  ,  et  al ,  54359 
Allied  Irish  Banks  Limited  pic,  6123 
Alpha-Omega  Holding  Co  ,  6283 
AMBANCCorp.  13A92 
Amboy-Madison  National  Bank  Employee 

Stock  Ownership  Plan.  33097.  41280 
AMCORE  Financial.  Inc  .  13493 
AmSouth  Bancorporation.  32708 
AmSouth  Bancorporation  et  al.,  21581,  30788, 

44837 
Anchor  Financial  Corp.  et  al.,  43116 
Aspen  Bancshares,  Inc  ,  27573,  29829 
Associated  Banc-Corp  et  al.,  59036 
Atlantic  Community  Bancorp,  Inc.,  et  al.,  52758 
B.H  Cox  Trust  et  al,  11056 
Baer,  John  W  .  et  al..  66000 
Bailey  Financial  Corp  et  al..  40649 
Ballinger.  T  Brent,  et  al..  53205 
Banc  One  Corp  ,  39026 
Banc  One  Corp  et  al..  33443,  41090,  46971, 

49306 
Banco  Santander,  S  A.,  et  al.,  12038.  51081 
BankAmenca  Corp..  44838 
Bank  Corp  of  Georgia  et  al..  16193 
Bankers  Trust  New  York  Corp..  33444 
Bankerr  Trust  New  York  Corp  et  al..  6639, 

6970 
Bank  Holding  Co  et  al.,  3458S 
Bank  of— 
Boston  Corp  et  al ,  6640,  13265 
Montreal  et  al.,  3950 
New  York.  19107 
New  York  Co  .  Inc..  62672 
New  York  Co  ,  Inc..  et  al ,  19107 
Bank  South  Corp.,  6798,  39027 
Bank  South  Corp  et  al ,  63578 
BanPonce  Corp.  et  al.,  60024 
Bamiore.  Eldcn  G  .  50551 
Bamett  Banks.  Inc..  17401 
Bamene,  Beverly  Alton,  et  al..  43895 
Bamett  Merger  Corp  et  al.,  553 
Batheke,  Warren  E.,  et  al ,  47455 
BB&T  Financial  Corp  et  al..  6284,  36204. 

44184,61912 
Beaman  Bancshares.  Inc..  et  al..  3281 
Beaty.  Charles  Hill,  et  al.,  30055,  34585 
Bergen  North  Financial,  M.H.C.,  et  al..  47455 
Bluestem  Financial  Corp.  et  al..  39814 
Boyd.  Daniel  Marcus,  III.  et  al..  44185 
Breeden.  Douglas  T  ,  36964 
Bnnon  &  Koontz  Capital  Corp..  25647 
Brunner.  John  A..  Jr.  31713 
BT  Financial  Corp  et  al..  44839 
Bullock,  William  R  ,  Sr,  42323 
Buquet,  James  Joseph,  Jr ,  et  al.,  12365 
Burgason,  Jo  Ann.  et  al.,  64770 
Burgason,  Verle,  et  al..  28965,  58339 
C.L.C  Enterprises,  16684 
Caisse  Nationale  de  Credit  Agricole,  5990 
Caisse  Nationale  de  Credit  Agricole  S.A.,  26548 
Cameron,  Lee  D  .  et  al .  57611 
Canfield.  Bruce  N..  et  al..  31714 
Cardinal  Bancshares,  Inc.,  et  al..  16409,  42324, 

64405 
Cardwell,  James  Aubrey  "Jack",  et  al..  26784 
Cass  Commercial  Corp.  et  al.,  33939 
CB  Bancshares,  Inc  ,  et  al..  62672 
CCB  Financial  Corp  et.al .  36964,  39815 
Central  Bancompany,  Inc.,  et  al..  3282 
Central  Bancshares.  Inc..  et  al..  50363 
Central  Bancshares  of  the  South.  Inc..  41280, 

50004,  53514 


Central  National  Bank  Corp  ei  al.,  63579 
Centura  Banks,  Inc  ,  25648 
Centura  Banks,  Inc  ,  et  al ,  18396.  49514.  52109 
Century  South  Banks,  Inc.,  et  al.,  58002 
Chemical  Banking  Corp  ,  16834,  52759.  64771 
Chemical  Banking  Corp  et  al ,  59470 
China  Trust  Holdings  Corp  et  al .  19671 
Citizens  Bancorp  Investment,  Inc.,  18097 
Ciozens  Bancshares  Co  ,  5392 
Citizens  Bancshares,  Inc  .  et  al .  58865 
Citizens  Union  Bancorp  of  Shelbyville,  Inc..  et 

al,  53515 
City  Bancshares,  Inc.  Employee  Stock 

Ownership  Plan  et  al..  6123 
City  Holding  Co  .  52109 
City  Holding  Co  et  al..  27573,  38574 
Gampitt.  Ronald  Edward,  et  al ,  39027 
CNB  Bancshares.  Inc  .  et  al .  35957.  44185 
CNB  Bankshares.  Inc  .  8596 
CNB  Preferred  Partnership  et  al .  36689 
Collins,  Jason  Leon,  et  al ,  61690,  63579 
Colonial  BancGroup,  Inc  .  et  al .  48066 
Columbia  Banking  System.  Inc..  21 171 
Columbus  Bancorp.  Inc..  et  al..  41090 
Comerica  Inc  .  15146.  16835.  62673 
Comerica  Inc  et  al ,  18097 
Comm  Bancorp,  Inc..  et  al ,  16683 
Commerce  Bancshares,  Inc.,  9183 
CommFirst  Bancorporation,  Inc  .  et  al..  7564 
Community  Banc-Cotp.  of  Sheboygan.  Inc..  et 

al..  38574 
Community  Bank -Corp  of  Sheboygan,  Inc  ,  et 

al,  4169 
Community  Bankers,  Inc.,  32133 
Community  Bankshares,  Inc  Employee  Stock 

Ownership  Trust,  54359 
Community  Independent  Bancorp,  Inc  ,  et  al , 

9184 
Compagnie  de  Suez  ci  al ,  16836 
Continental  Bank  Corp..  34436 
Copperman,  Harold.  42074 
CoreStates  Financial  Corp  et  al ,  34052,  64771 
Corporacion  Bancana  de  Espana  et  al.,  46971 
Corporacion  Bancana  de  Espana.  S  A,  et  al., 

31532 
Covington.  James  Willis,  et  al .  25988 
Creditanstalt-Bankverein  et  al..  4170,  16193, 

57611 
Credit  Suisse  et  al..  32708 
Crestar  Financial  Corp  ,  7564,  39815 
Crestar  Financial  Corp  et  al ,  13782,  52110 
CSB  Bancorp,  Inc  ,  et  al ,  39028 
Cullman  Bancshares  Employee  Stock 

Ownenihip  Plan  et  al.,  58552 
Dai-lchi  Kangyo  Bank,  65596 
Dai-Ichi  Kangyo  Bank,  Ltd  ,  52760.  58339 
Dakota  Bancorp,  Inc  .  28877 
Dauphin  Deposit  Corp.  et  al..  61912 
Davison,  James  C,  et  al.,  29584 
Decatur  Bancshares,  Inc.,  et  al.,  62127 
Delmar  Bancorp.  13602 
Deposit  Guaranty  Corp.  et  al..  6640 
DFC  Acquisition  Corp  II,  52760 
Dickinson  Financial  Corp.,  36689 
DIMECO,  Inc,  eial,  11410 
Dresdner  Bank  AG  et  al .  26784 
Dnimmond  Banking  Co  et  al.,  35958 
Duft,  Thelma  Holmes,  et  al.,  31533 
East  Dubuque  Bancshares.  Inc  .  et  al..  32709 
Eastman.  Whitman  T.,  et  al ,  60857 
Edgemark  Financial  Corp.,  27732.  60025 
Edgemark  Financial  Corp  et  al.,  42324 
Estnn,  Melvyn  J  ,  et  al ,  46973 
Evans  Bancshares,  Inc.,  34437 
F&A  Financial  Co.  et  al ,  34437 
F&M  Bancorporation,  Inc.,  et  al.,  33097 
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Federal  Reserve 

FiSI  National  v  orp  ci  ii  .  30055 

F  S  3  Corp  tri  ai  .  34053 

Fairbank  Banc^hares.  Inc  ,  et  al .  53206 

Farrners  Si.  Traders  Bancshares,  Inc..  et  al., 

FB&T  Financiai  Corp   et  il  ,  31389 

FBOPCirp     '0-84   ^«.■'?' 

Fea.ster  George  Edward  et  al..  18396 

Fedenck,  John  W    ei  al  .  34437 

FT  Bancorp   Inc  ,  et  aJ  ,  66000 

F.delu%  Southern  Corp..  25988.  36965.  42730 

Fifth  Third  Bancorp  et  al..  48523 

Finn  Cathenne,  et  al ,  52312.  65597 

Firs!  Mabama  Banc^hanrs.  Inc.,  et  al..  12365, 

First  Mahama  Bankshares,  Inc.,  34053 
First  -Vmencan  Corp  et  al..  66000 
Firstar  Corp  el  al.,  6971.  28965.  67412 
First  Baird  Bancshares.  Inc  ,  et  al..  cotrection. 

First  Bancorporation  oi'  Ohio  et  al.,  68911 

Firstbank  of  Illinois  Co..  57612 

First  Bank  System.  Inc  .  61690 

First  Bank  System.  Inc  .  et  al..  4436.  48523 

First  Chicago  Corp  .  6891 1 

First  Ciuzens  BancShares.  Inc..  et  al..  67411 

First  Commerce  Corp  et  al .  47456 

Fust  Communits  Financial  Group.  Inc.,  et  al.. 

7231 
First  Fidelity  Bancorp<iraiion.  49050 
Fust  Fidehtv  Bancorporation  et  al..  4171- 
Fust  Financial  Bancorp,  59266 
First  Hawaiian.  Inc  .  25989 
First  interstate  Bancorp.  51082 
First  Lucedale  Bancorp,  Inc  .  et  al.,  59036 
Fust  Midwest  Bancorp.  Inc  .  60454 
First  Mutual  Bancorp,  M  H  C  .  et  al .  17590 
FiRt  National  Bank  Shares,  Ltd..  48067 
First  National  Bank  Shares,  Ltd.,  et  al.,  38575 
First  Secunty  Bancorp.  Inc.,  et  al.,  29829 
First  Southern  Bancorp,  44839 
First  Star  Bancorp.  Inc..  et  al.,  42074 
First  State  Bancorp.  Inc.  et  al..  42731 
First  State  BancShares.  Inc  .  4437 
First  State  Bancshares  of  DeKalb  County.  Inc., 

21171 
First  Union  Corp ,  26324,  41091,  59037.  63988 
Fust  Virginia  Banks,  Inc  ,  27732 
First  Virginia  Banks,  Inc  .  et  al..  21981 
Five  FIag%  Banks.  Inc..  63165 

Ranagan  James  M..  8597 

Flanagan.  Thomas  D  .  et  al .  7564 

Fleet  Financial  Group,  Inc  ,  et  al ,  35003 

Flertung.  David  W  .  et  al.,  62127 

FNISB  Bancorp,  19672 

Fon.  Bancorp.  Inc  .  et  al..  21981 

Fourth  Financial  Corp.,  15147 

Fuji  Bank.  Ltd  .  et  al ,  49307 

GarAood.  Robert  H  ,  et  al..  553 

Gatlm.  James  Richard,  et  al..  18098 

George  Mason  Bankshares,  Inc.,  38127 

GFn'^Corp  et  u     13602 

Gloucester  County  Bankshares,  Inc.,  et  al.. 

Golden  Isles  Financial  Holdings,  Inc.,  et  al., 

438V6 
Gordon  Family  Investment.  L.P  .  40430 
Gore  Bronson  Bancorp,  Inc  .  et  al..  58552 
Graham.  William  T  .  6641 
Green  Point  Savings  Bank  Employee  Stock 

Ov.ner.hip  Trust  et  al  .  47456 
Gnggsvtlie  Bancshares.  Inc.  41481 
Gnmaidi,  John  Andre*  Rainier,  et  al.,  33939 
Grupo  Financiero  Pnme  Iniemacional  S.A.  de 

C  V    iZ^ZJ 
Guarintv  Financia;    M  H,C.,  16194 
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Guaranty  State  Bancorp  et  al..  32134 
Gulf  Coast  Bank  Holding  Co..  Inc  .  et  al  , 

15350 
Gunn,  Allen  D.,  et  al .  48067 
Hallmaik  Capital  Corp  .  41481 
HalL  Ralph  M..  40431 
Harris  Financial.  Inc  ,  et  al ,  32358 
Haftman.  Dennis  P  .  et  al ,  59471 
Haddn.  Jeiry  Richard,  et  al..  31389.  34054 
Hanen  Bancshares,  59267 
Haugo  Bancshares.  Inc  ,  16409 
Hawkeye  Bancorporation  et  al 
Heafy.  Paul  Gerard,  32134 
Henry.  Juanita  B  .  et  al  ,  40650 
Herren.  Anita,  et  al .  8761 
Hibemia  Corp  et  al .  64772 
HNB  Financial  Group.  51082 
HNB  Holding  Co  .  Inc  .  et  al..  18098 
Hocking  Valley  Bancshares.  Inc..  48523 
HoUandale  Capital  Corp  el  al ,  25648 
Horton,  Earl  Delbert.  et  al.,  59038 
Hubco.  inc  .  et  al ,  65597 
Huntington  Bancshares  Inc.  et  al.,  3282,  18098, 

31962,  42075,  48067 
Huxley  Bancotp,  29830 
lUing,  Amy  Blossman,  et  al ,  36689 
InterBank,  Inc  ,  et  al .  51349 
Intercounty  Bancshares.  Inc  .  et  al ,  37743 
Internationale  Nederlanden  Group  N  V..  19107. 

37743 
Iowa  Nauonal  Bancshares  Corp  .  8762 
Iowa  Nauonal  Bankshares  Corp  .  64406 
Irwin  Financial  Corp..  41091 
J.P  Morgan  &  Co.,  Inc..  34054.  51349 
JAM  Family  Partnership  I.  LP    et  al    M083 
Jay.  John  W,  41280 
Jennings,  Paul,  et  al..  49307 
John  R.  Adams  1991  S  Trust  et  J    ^I'^^S 
Jones  Bancshares.  LP.  52968 
Josephine  Bancshares,  Inc  .  et  ai  ,  6535.1 
Kempton  and  Grace  Spooner  Revocable  Trust, 

7231 
Kentucky  Bancshares,  In.    et  al    37743 
KeyCorp  et  al..  1 1056,  36%5 
Keystone  Financiai.  inc    et  al    26785,  52761. 

53206 
Kootenai  Bancorp,  inc  ,  Employee  Stock 

Ownership  Trust,  et  al ,  288"' 
Krumme,  George  W..  et  al ,  12038 
KSB  Bancorp,  Inc.,  et  al.,  16685 
Kuchl,  Donald  £.,  et  al.,  50005 
Laddie  CimpI  Revocable  Trust/Dons  Cimpi 

Revooibie  Trust,  36205 
Laramie  Bankshares,  13783 
Lee  County  Bancshares,  Inc  ,  et  al.,  53935 
Lett,  Bobbie  Saxon,  et  al,  21582 
Lincoln  Trail  Bancshares,  inc..  et  al.,  8762 
Long-Term  Credit  Bank  of  Japan.  Ltd  .  et  a! , 

29585 
Luecke.  Jimmie  Michael,  41092 
Lyon,  Stephen  J ,  et  al ,  15350 
M,E.  Black  Dunklin  et  al ,  5393 
Maddox,  Samuel  Guy,  et  al ,  15147 
Magnolia  State  Corp..  41482,  43896 
Magnolia  State  Corp  et  al  ,  57612 
Mahaska  Investment  Co  et  al,  68912 
Mainline  Bancorp,  Inc  ,  et  al ,  6124 
Markwell,  James,  et  al ,  65354 
MaishaU  &  Hsiey  Corp  .68912 
Marshall  &  Dsley  Corp  et  al .  ■*?9?'5 
Marti.  George  W  ,  25648 
Matewan  Bancshares,  Inc  .  et  al ,  49514 
MBNA  Corp.,  5991,53935 
McKinley,  Hal  B  .  et  al  ,  64406 
McKinstrv,  Inc  ,  et  al  ,  49515 
MegaBank  Financiai  Corp    60857 


Mellon  Bank  Corp  et  al .  42731 
Mercantile  Bancorporation,  inc  ,  61691 
Merchants  New  York  Bancorp,  Inc.,  et  al„  553 
Meridian  Bancorp,  Inc.,  28878 
Meridian  Bancorp,  Inc.,  et  al.,  9184.  37932 
Merle  Coile,  78*^1 
Michigan  National  Corp..  7891 
Mid  Am,  Inc  ,  et  al  .  539? 
Middietown  Savings  Bank  Employee  Slock 
Ownep,hip  Trust  et  al  .  16195.  16409 
Mixon,  Margaret  Ann  Speight,  et  al ,  13493 
Mobile  National  Corp  et  al  .  25649 
Monnig.  Robert  Timothy,  el  al  .  39815 
Montfort  Bancorporation,  inc  ,  et  al  ,  18397 
Montgomery.  Dudley  K.,  6284 
Moore.  Ronald  L.et  al,  52313 
Morgan.  Bruce  B  ,  25649 
MSB  Bancorp,  inc  ,  40050 
Murphy.  Dennis  F  ,  Jr ,  et  al..  16837 
Mvlander  George  A  .  et  al  .  60025 
National  Bank  of  Commerce  of  El  Dorado 
Employee  Stwk  Ownership  Plan  et  al,. 
?7P?2 
National  City  Corp    :>1940,  60857 
National  City  Corp  et  al ,  66001 
National  Commerce  Bancorporation.  30789 
National  Penn  Bancshares,  Inc..  et  al..  42325, 

63165 
NationsBank  Corp  ,  25649,  30790,  33273. 

41092 
NationsBank  Corp  et  ai  ,  28878,  47457.  54359 
NBD  Bancorp,  inc  .  44840 
Northern  Illinois  Financial  Corp  et  al,.  49308 
Nonhem  Plains  Investment,  Inc  ,  50364 
Northern  Trust  Corp  .  13602,  63579 
Nonh  Milwaukee  Bancshares.  Inc.,  et  al..  31533 
Northview  Financial  Corp  et  al..  8597 
Nonhwest  Equitv  Corp  et  al.,  65597 
Noruest  Corp  .  16195.  21172.  38763,  50552, 

51149.  53207,60025 
Noruest  Corp  et  al..  7231.  38764,  49051, 

52110 
Norwest  Financial.  49050 
OBANKCORP.  Inc  ,  38128 
O'Halloran,  Robert  J  .  33444 
Ohlhausen.  George  M  ,  et  al  ,  38764 
Olmsted  Bancorporation,  Inc.,  15350 
Omega  Financial  Corp  .  59038 
OnBancorp.  Inc  .  et  al.,  29585 
One  Valley  Bancorp  of  West  Virginia,  Inc., 

62671 
Oostburg  Bancorp,  Inc  ,  et  al..  7891 
Onon  Bancorporation,  inc  ,  et  al..  41280 
Oswald.  Norman  Dean,  et  al..  30790 
Ono  Bremer  Foundation  et  al..  1 1057 
Panhandle  Bancshares.  Inc..  13493 
Penn.  Alice  Barbara,  et  al..  12038 
Peoples  Holding  Co  ,  50005 
Peoples  Savings  Financial  Corp.  et  al,.  57613 
Peoples  State  Bancshares,  Inc  ,  et  al.,  31533, 

33098 
PHSB  Mutual  Holding  Co  et  al.,  38575 
Pikeville  National  Corp  et  al,.  59038,  59787 
PNC  Banc  Corp  el  al  ,  46973 
PNC  Bank  Corp,  31962 
PNC  Bank  Corp  et  al  ,  31714,  47457 
Poca  Valley  Bankshares,  inc  ,  et  al ,  43897 
Popular  International  Bank,  inc  ,  et  al ,  62128 
Powhatan  Point  Community  Bancshares,  Inc, 

et  al  .  61691 
Prestige  Financial  Corp  et  al  .  14211 
Public  Finance  SerMce.  Inc  ,  43897 
Queens  County  Bancorp,  inc  ,  et  al  ,  42732 
Queens  County  Savings  Bank  Employee  Stock 
Ownership  Trust  and  Queens  County 
Savings  Bank  Incentive  Savings  Trust  ci 
al  ,  43116 
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Republic  Bancorp  Co.,  65354 

Republic  Bancorp,  Inc    et  al .  12038 

Republic  Neu  York  Corp  et  a)  .  26785 

Resource  Bancshares  Corp  ,  ^^9}b 

Rhon,  Carlos  Hank.  58866 

Riverside  Banking  Co  .  28879,  28966 

RNYC  Holdings.  1.^494 

Robinson,  Theodore  G  .  ei  al    27573 

Rogers.  Thomas  and  Melinda,  43117 

Rogers,  Thomas  R  .  et  al .  51350 

Royal  Bank  of  Scotland  Grour.  pic  et  al  , 

15147.  32359 
Roval  Bank  of  Scotland,  pic.  correction,  35004 
Sabar.  S  .a,  .  15?5! 
Sahan.  S  -^  .  et  al  .  5393.  39028 
Sakura  Bank.  Ltd  ,  3283 
SBl  Voting  Trust  et  al  .  49515 
Scarborough.  Rodney  Barrett,  et  al  .  68913 
Scharpf.  George  E  .  et  al  .  27574 
Secunty  Capital  Corp  .  52313 
Shawmut  National  Corp  et  al .  33940 
Sher«.ood.  U)well  T  .  Jr ,  et  al  .  49051 
Shierson.  Fern  R   et  aJ  ,  19108 
Shulman.  Jeffrey,  et  al  .  51083 
Signal  Bancshares.  Inc  .  5C»05 
Signet  Banking  Corp  .  27574 
Signet  Banking  Corp  et  al  .  11411 
Simmons.  James  G  ,  et  ai  ,  44840 
Snyder  Randall  N  .  et  al.,  21172.  21982 
Societe  Generale  et  aJ ,  32135 
Society  Corp  .  35958 
Society  Corp  et  al  .  29586.  61691 
Southern  National  Corp  et  al  .  50005 
Southern  Utah  BanCorporation,  58340 
Stanh  Capital  Corp  et  ai  .  16684 
Stamer.  Ray  J  .  et  al  .  35004 
Slate  Financial  Services  Corp  .  3793 ' 
Steinberg,  Dr  William,  el  al  .  52761 
Stichting  Pnonteit  .ABN  ,AMRO  Holding  et  .il 

40650 
Sfuan.  Jon  R  .  ei  al  ,  7892,  9184 
Sturm.  Donald  L  ,  65712 
Sumitomo  Bank.  Ltd  .  61913 
Summit  Bank  Corp  ,  58866 
SUN  Bancorp,  Inc  .  et  al  .  14212 
SunTmst  Banks.  Inc  ,  et  al  .  58003 
Susquehanna  Bancshares.  Inc.,  27574 
Su,squehajina  Bancshares,  Inc.  et  al,,  25989 
Switzer  Deason.  38576 
Teo.  .Alfred,  et  al  .  63580 
Tidwell,  Randy  G  .  16684 
Toronto- Dominion  Bank.  47458 
TR  Financial  Corp  .  1 3266 
TR  Financial  Corp  Employee  Sttxk  Ownership 

Trust  et  al  .  63166 
TR  Financial  Corp  et  al.,  12039 
Trustmark  Corp  .  16837 
U  S  Trust  Corp  et  al .  554.  31390 
UJB  Financial  Corp  et  al,.  4436 
Union  Bancorp.  Inc  .  et  al,.  33444 
Umon  Planters  Corp,  11412,  52313 
United  Bancshares,  Inc  .  et  al.,  60455 
UNITEDCORP  et  al .  65354 
Van  Buren  Bancorporation.  36690 
Van  Buren  Bancorporation  Emplovee  Slock 

O'Anership  Plan  ei  a]  .  41'1 
Vermont  Financial  Services  Corp   ei  al     60858 
Walthall.  David.  6972 
Walton.  S   Robson,  et  ai,  52111 
Waikins,  James  Edward,  et  al.,  29830 
Westbanco.  Inc  .  et  al,,  59267 
West  Coa-st  Bancorp.  Inc  .  et  al ,  28879 
West  Tennessee  Bancshares.  Inc  ,  27733 
Whitaker  Bank  Corp  of  Kentucky,  31963 
White  Eagle  Financial  Group.  Inc.,  52497 
Whitlock,  Gap.  D    et  al.,  13783 


Wilmington  TruM  (^.,  35005 
Wortman  G  E  ei  al  M914 
Wnghisvilie  Bancharev  Inc.  et  al.,  50552 

Voh,  Harold  Lione;,  ).•    ft  al  ,  17591,  46195 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Conflict  of  interests   31331 
Nondiscnmination  or,  basis  of  handicap  in 

federally  conducted  programs  or  activities; 

entorcement   57690 
Thnft  savings  plan,  funds  withdrawal  methods: 
.Separation  due  i  ^  reduction  in  force.  45380 

NOTICES 

Meetings 
Employee  Thnft  Advisory  Council,  53207, 

^50'': 

Meetings.  Sunshine  Act.  3991,  7295,  12631. 

18302,  26812,  27335,  33143,  36736,  41849. 
47530.  52806.  58727.  647% 

Federal  Trade  Commission 

RULES 

Appliances,  consumer   energv  ^,w;s  and 

consumption  mformatior  ir  iat->e,ing  and 
advertising 
Comparability  ranges — 
Clothes  u,ashers,  26684 
Dishwashers,  1^086 
Furnaces,  ^'fi^' 
Plumbing  products   54955 
Retngerators  refngeraior-freczers,  and 

freezers,  3224 
Room  air  conditioners,  59166 
V^ater  heaters,  .^9168 
Residential  energv  sources   a-,  erage  unit  energy 
^osts,  5925  ' 
Comprehensive  SirKikcles^  Tobacco  Health 
Education  Ac! 
Health  warnings  on  pomt-of-sale  and  non  point- 
of-sale  promori.ina.  -narenals.  rotation. 
48"-; 
Conflict  of  interests.  15763.  30695 
Fallout  shelters  and  radiation  monitoring 

instruments,  advertising  guides;  CFR  Parts 
removed.  682«: 
Octane  certification  and  posting: 

Alternative  liquid  automotive  fuels  (including 
diesel  fuel  oil),  41356 
Pay-per-call  set^iccs;  advertising,  operation, 

billing,  and  collection  procedures,  42364 
Practice  and  procedure  rules: 

Miscellaneous  rules  public  disclosure,  40736 
Privacy  Act.  implementation,  7047 
Tire  advertising  and  labeling  guides:  retreaded 

tires.  64881 
Trade  regulation  ruiev 

Franchising  and  business  opportunity  ventures; 
disclosure  requirements  and  prohibitions — 
Earnings  claim  and  preemption  requirements, 

withdrawn.  69223 
Uniform  franchise  offenng  circular 

guidelines;  disclosures  authorization, 
69224 
Mail  or  telephone-  .nie;  merchandise,  49096 
Sleeping  bags,  advertising  and  labeling  for  size, 

:i(;)95 

PROF'OSED  Rl  LE.S 

Alternative  fuels  and  alternative  fueled  vehicles; 

labeling  requiremenis.  64Cii4 
Appliances,  consumer,  energy  costs  and 

consumption  information  in  labeling  and 

advertising    12818,  18056 
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Cofflparability  ranges — 
General  service  fluorescent  lamps,  etc.,  60147 
Plumbing  products.  26715 
Pool  heaters,  etc  .  7852 
Comprehensive  Smokeless  Tobacco  Health 
Education  Act: 
Health  warnings  in  advernsmg  on  sponsored 
raang  vehicles  and  other  event-related 
objects.  ,  58810.  64388 
Rotation  of  health  warnings  for  promotional 
materials  for  smokeless  totecco  products. 
4875.  10997 
Fair  Packaging  and  Labeling  Aa 
Consumer  commodities  net  quantity  statement; 
customary  inch/pound  and  metnc 
measurement  systems  use,  43726 
lndu.stry  guides: 
Greeting  card  mdustry.  discriminatory  practices, 
35414 
Nursery  industry  guides,  revisions,  16139.  29153 
Octane  certification  and  posting: 
Ahemative  liquid  automotive  fuels  (including 
diesel  fuel  oil).  16464.  25582 
Pay-per-call  services,  advertising,  operation. 

bilhng.  and  collection  procedures.  1 3370 
Regulatory  agenda.  25356,  57350 
Rules  and  guides;  notice  of  intent  to  request 

comments,  11554 
Trade  regulation  rules 
Extension  ladders  length,  deceptive  advertising 

and  labclmg.  21125 
Men's  and  boys'  tailored  clothing  industry, 

discnminalory  practices.  35907 
Sleeping  bags,  advertising  and  labeling  for  size. 

Correction.  25703 
Tablecloths  and  related  products  size,  deceptive 

advertising  and  labeling.  21 124 
Television  receiving  seu.  deceptive  advertising, 
viewable  pictures  shown  sizes.  21125 

NOTICES 

Agency  information  colleaion  activities  under 
0MB  review.  4877.  16479.  26786.  60652. 
64948 
Cigarenes.  domestic;  tar.  nicotine,  and  carbon 

monojiide  content,  report  availability.  45892 
[)evices  that  dispense  automotive  fuel  to 
consumers;  uniform  national  label,  study 
availability.  34438 
Interlocking  direaorates: 
Clayton  Act  Seaion  8  junsdictional  thresholds, 
11057 
Meetings;  Sunshine  Aa  15900.  55115.  65242 
Octane  certification  and  posting,  grant  of  panial 

exemption.  64406 
Premerger  notification  waiting  penods;  early 

terminations.  4701,5396.  6791.  8284.  1 1412, 
13266,  15875.  18099.  25650.  27733.  30056. 
31390.  32946.  35458.  37933.  42550.  43632. 
45893.  49516.  50552.  54153,  58866,  59268, 
63166,  63376.  67412 
Prohibited  trade  practices: 
Abbon  Laboratories.  18397,  41093,  59471 
AE  Clevite.  Inc.,  17405.  35459 
Alliant  Techsy stems  Inc  .  554.  26139 
Alvey  Holdings.  Inc..  et  al..  65712 
American  Family  Publishers.  8762 
American  Industrial  Real  Estate  Association  et 

al .  42552 
American  Psychological  Association,  557 
Archer  Daniels  Midland  Co  .  5394 
ASFE,  Association  of  Engineenng  Firms 

Practicing  in  Geosciences.  17401,  37483 
Audio-Logics.  19108.  37484 
Audio  RX  Hearing  Aids.  19111.  37484 
B&J  School  Bus  Service.  Inc..  et  al.,  6792.  ' 
26787 
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FTC 

Baltimore  Metropolitan  Pharmaceutical 

Association.  Inc  ,  et  al .  65718 
Bay  Colony  Audiology  Center  et  al .  19113, 

37484 
BPI  Environmental.  Inc..  19442 
Brooklvn  Audiology  Assocs  .  PC.  «  al., 

19115.  37485 
Brown-Poner  Heanng  Aid  Center.  19118,  37485 
CC  Pollen  Co  et  al .  557,  26139 
CDB  Infotex  et  al .  26787 
Center  for  Improved  Communications  et  al . 

19120,  37485 
Citicorp  Credit  Services.  Inc.,  8763 
Omique  Laboratories,  Inc..  11413 
Clorox  Co .  32947 

Collins  Buick.  Inc..  et  al .  11860,  31391 
Columbia  Hospital  Corp.  et  al.,  47458.  65721 
Conair  Corp  .  18400,  37486 
Consol.  Inc  .  37934,  59039 
Cooper  Industries,  Inc.,  37939,  64950 
Del  Dotto  Enterprises.  Inc.,  et  al ,  59473 
DeMen  &  Dougherty.  Inc..  19436,  47140 
Dentsply  International  Inc.,  6796 
Diet  Center.  Inc  .  52761 
Dollar  Rent-A-Car  Systems,  Inc  ,  26139 
Dominican  Santa  Cru2  Hospital  et  al .  14573 
Fleetwood  Manufacturing,  Inc.,  et  al.,  13267, 

32947 
Flick.  Gisela  £..31395,59039 
Fone  Telecommunications,  Inc..  17408,  37486 
G  C   Electronics,  Inc  .  41093.  59039 
General  Electnc  Co  ,  8763 
General  Motors  Corp.  et  al..  64950 
Gracewood  Fruit  Co  .  21302,  64955 
Gnffm  Bacal.  Inc  .  25989,  41789 
Harcoun  Companies,  559.  19460 
Hasbro.  Inc  .  25992.  41789 
Health  Management  Resources  Corp..  18402. 

47141 
Heanng  Care  Associates-Arcadia  et  al.,  19122. 

37486 
Homecare  Oxygen  &  Medical  Equipment  Co. 

et  al..  60653 
Homclunan.  Harold  A  .  et  al..  14212 
I  R  S  C  .  Inc  .  et  al .  26788 
Imperial  Chemical  Industries  PLC  et  al.,  37944 
Inter-Fact.  Inc..  et  al .  26788 
lon-Svstems.  Inc  .  28966.  43633 
Isaly  Klondike  Co.  8763 
Keds  Corp.,  52767 
KKR  Associates,  LP.  et  al.,  31392 
Uvey.  Michael  S.,  et  al.,  38764,  59040 
Umas  Mortgage  U.S.A..  Inc..  37951,  59040 
Marshall  Field  &  Co..  30057,  43633 
McCormick  &  Co  ,  Inc  ,  42552,  60664 
McElhaney.  James  L..  M  D..  31399.  59040 
Medical  Marketing  Services,  Inc.,  et  al.,  5991 
Mobil  Oil  Corp  ,  11413 
Monsanto  Co.,  30060,  50554 
Mr  Coffee.  Inc..  19439 
National  Association  of  Social  Workers.  17411 
National  Media  Corp  et  al..  19446.  41095 
National  Society  of  Professional  Engineers. 

31392.44841 
Nationwide  Industries.  Inc..  33274.  50554 
Natures  Cleanser.  Inc..  et  al.,  26549,  43634 
North  American  Pla.stics  Corp  et  al ,  19451 
Numex  Corp  .  31402.  59041 
Nutn/System.  Inc .  52769 
Occidental  Petroleum  Corp  et  al..  26788 
Orkm  Exterminating  Co  .  Inc  .  19444 
Osram  Sylvania  Inc..  47141.  65721 
PerfectDaia  Corp..  8285.  43634 
Phone  Programs.  Inc..  562 
Physicians  Weight  Loss  Centers  of  Amenca. 
Inc.  et  al .  52775 
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Presto  Food  Produas.  Inc..  64955 

Promodes.  S  A  .  et  al .  33276 

Redmond  Products,  Inc  ,  et  al ,  60035 

Revlon.  Inc  .  et  al .  47463.  68913 

Right  Stan.  Inc  .  et  al..  21305.  41789 

S.C  Johnson  &  Son.  Inc  .  562.  26140.  64957 

Service  Corporation  International.  41096.  59041 

Sharper  Image  Corp  et  al .  21307.  42552 

Site  for  Sore  Eyes.  Inc  .  6796 

Southeast  Colorado  Pharmacal  Association, 

6796 
Synchronal  Corp  et  al..  32947.  59041 
Tele-Communications.  Inc  .  et  al..  63167 
Textron  Inc  .  60026 
Texwipe  Co  .  41096.  59042 
Trans  Umon  Corp  .  47466.  68914 

United  Real  Estate  Brokers  of  Rockland,  Ltd  , 
39551.59042 

United  States  Golf  Association,  5991 

United  Weight  Control  Corp.,  18406,  41790 

Valspar  Corp  et  al.,  59479 

Value  Rent-A-Car,  Inc.,  26140 

White  Castle  System.  Inc.,  55072 

YKK  (USA.)  Inc.,  19454.  41790 
Trade  regulation  rules,  franchising  and  business 
opportunity  ventures;  disclosure  requirements 
and  prohibitions 

Porsche  Cars  of  North  America,  Inc.,  6797 
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RULES 

Bus  tesung  facility  program,  2989,  10989.  58732 

Meeung.  1 1 549 
Charter  services 

Government,  civic,  charitable,  and  other 
community  activities;  transit  needs, 
demonstration  program.  36894 
Cotreciion,  52684 
Heavy-duty  buses;  eligibility  for  funding  of 

warranties,  policy  stateinent.  6446 
Temporary  local  match  waiver  for  Sections  9  and 

18.  42690 
Transportation  infrastructure  management 
Management  and  monitonng  systems; 
implementation.  63442 
Correction.  64374 
Transportation  plans  and  programs: 

Metropolitan  areas  and  Statewide  planning 
regulations.  58040 
Uniform  system  of  accounts  and  records  and 

reporting  system.  4880 
PROPOSED  RULES 
Major  capital  investment  projects,  eligibility  for 

funding;  withdrawn.  6948 
Management  systems,  implementation.  12096 
Metropolitan  planning.  Statewide  transportation        ' 
planmng.  and  management  systems,  meetings.  | 
15816 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Alcohol  use  by  transportation  workers, 
limitation.  7197 
Rail  fixed  guideway  systems;  State  safety 

oversight.  64856 
Transportation  plans  and  programs: 
Metropolitan  areas.  12064 
Statewide  regulations.  12084 

NOTICES 

Amencans  with  Disabilities  Act: 
Equivalent  facilitation  for  accessibility  of 
transportation  vehicles  and  facilities; 
determinations  summary.  54864 
Bus  testing  program;  guidelines  availability.  30213 
Environmental  statements,  availability,  etc  : 
Clackamas  and  .Multnomah  Counties.  OR.  and 
Clark  County.  WA.  52800 


Gnffin  Line  Corridor.  CT.  60896 

Mission  Valley  East  Light  Rail  Project.  CA. 

26029 
Newark-Elizabeth  Rail  Link  Project.  NJ.  60484 
New  Eugene  Transit  Station.  OR.  18299 
San  Juan  Metropolitan  Area,  PR,  7170 
St  Charles  Comdor.  MO.  58723 
Vasona  Corridor  Light  Rail  Transit  Project,  CA, 
48085 
Grants.  FTA  sections  3  and  9  obligations.  4194, 
8813.  16442.  27615.  32166.  34611.  38597. 
43673.  48420 
Grants:  FTA  sections  3.  9.  18.  and  16  obligations: 
Formula  grant  apportionment.s  and  allocations; 
1994  FY.  59300 
Intermodal  Surface  Transportation  Efficiency  Act 
Interstate  Highway  System;  public  transit  buses; 
axle  weights  study.  60481 
Meetings: 
Transit  Technology  Program  Advisory 
C.i-Timittee.  36244.  42621 
Private  enterprise  participation  guidance; 

rescission,  62407 
Transfer  of  federally  assisted  land  or  facility: 
Lane  Transit  Distnct.  OR,  37987 
Ma-ssachusens  Bay  Transportation  Authority, 

MA,  37987 
Niagara  Frontier  Transportation  Authority,  NY, 

38458 
Santa  Clara  County  Distnct.  CA,  52801 
Transit  bus  and  van  matenals  selection;  fire  safety 
practices,  54250 


Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Coinmission 

See  Comnussion  of  Fine  Arts 

Fiscal  Service 

RULES 

Bonds  and  notes.  US.  Treasury: 

Series  E.  EE.  H.  HH.  and  US  savings  bonds 
and  noie^  (Freedom  Shares),  60936 
Federal  funds  transfers.  Cash  Management 

lmproven-«m  Act  of  1990  implementation, 
correction,  4460 
Federal  payments  made  through  financial 
institutions  by  automated  clearing  house 
method;  clanfication.  21634 
Financial  management 

Foreign  Claims  Senlemenl  Commission  of  the 
United  States,  awards,  payment,  4578 
Freedom  of  Infomiation  Act.  implementation, 

25943 
Marketable  book-entrv  Treasury  bills,  notes,  and 

bonds,  sale  and  issue,  412 
Payment  of  unclaimed  interest  on  certain  awards 
of  Mixed  Claims  Commission.  US,  and 
Germany.  CFR  Part  removed,  25774 
Payment  on  amount  of  awards  and  appraisals  in 
favor  of  US   Nationals  on  claims  against 
Mexico.  CFR  Part  removed.  25775 
Payment  under  Act  ot  Congress  approved  August 
30.  196:.  on  unpaid  balances  of  awards  of 
Philippme  War  Damage  Commission;  CFR 
Par!  removed.  25774 
Refugee  Relief  Act  of  1953;  loans  to  public  or 

pnvaie  agencies;  CFR  Part  removed,  25775 
Savings  bonds 

Qualified  issuing  agents  presorting  savings 
bonds  delivered  by  mail,  authonzed 
payment  of  bonus.  63529 
Treasury  certificates  of  indebtedness,  notes,  and 
bonds.  State  and  local  government  series, 
31908 
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Trei^up.  taA  and  loan  depositaries.  35395 

PROPOSED  RILES 

Book-entr>  Treasun  bends.  ^Kne^,  and  bills  held 

in  Treasup.  Reserve  Automated  Etebt  Entry 

System  i TRADES).  9134 
Withdrawn.  59972 
Federal  agency  receipts  rndiu^'iaient. 

disbunemems.  and  cash  rru:  ai^criitnt 

improvements  fund  operation,  -ilvOZ 
Payment  to  financial  institutions  for  credit  to 

accounts  of  employees  and  beneficiaries; 

miscellaneous  amendments.  41449 
Regulatory  agenda.  24779,  56791 

NOTICES 

Bonds  and  notes,  U.S.  Treasury;  guaranteed 

minimum  investment  yields.  12059 
Book-entrv  Treasup.  securities  held  at  Federal 
Reserve  banks.  1994  fee  schedule  for  transfer. 
59782 
Coupons  under  bouk-entry  safekeeping  (CUBES) 

program.  16910 
Federal  debt  collection  and  discount  evaluation; 
Treasury  current  value  of  funds  rate,  58037 
Interest  rates; 
Renegotiation  Board  and  prompt  payment  rates, 
?6511 
Savings  bonds 
Qualified  issuing  agents  presorting  savings 
bonds  delivered  by  mail;  basis  for 
authonzed  payment  of  bonus,  63617 
Senior  Executive  Service 

Performance  Review  Board   membervhir,  22018 
Surety  companies  acceptable  on  Federal  bonds: 
Acceleration  National  Insurance  Co.,  33141 
ACSTAR  Insurance  Co  .  4-?,'!27 
American  Manufacturers  Mutual  Insurance  Co., 

6434 
Amencan  Resources  Insurance  Co.,  Inc.,  1 1663 
Century  Surety  Co.  71-4  Sin; 
Contractors  Bonding  &.  Insurance  Co..  7174 
Covenant  Mutual  Insurance  Co.  15896,  28090 
Credit  General  Insurance  Co  .  57671 
Evanston  Insurance  Co  .  41841 
Kentucky  Central  Insurance  Co.,  28654 
.VIC.A  Insurance  Co  .  6662 
Michigan  Mutual  Insurance  Co..  26810 
Midv^esiem  Indemnity  Co  .  52802 
Millers  National  Insurance  Co..  58037 
N.^C  Reinsurance  Corp  .  ^175 
National  .Automobile  &  Casualty  Insurance  Co., 

3816.^ 
Navigators  Insurance  Co.,  15897 
Nobel  Insurance  Co.,  31232 
Pacific  Stales  Casualty  Co.,  22018 
Pennsylvania  General  Insurance  Co.,  51406 
Pinnacle  Insurance  Co  .  33141 
Ranger  In'-urance  Co..  7602.  41841 
Regency  insurance  Co.,  6434 
Star  Insurance  Co  .  8092 
Titan  Indemnity  Co  .  11885 
UndepAnters  Reinsurance  Co..  15897 
Inited  Pacific  Insurance  Co  .  48088 
Lnited  Surety  &  Indemnity  Co  .  17922 
Western  Atlantic  Reinsurance  Corp.,  68988 
Surety  companies  acceptable  on  Federal  bonds; 

annual  list,  35778 
Surety  company  application  and  Tnewal  ?et> 
64.t4 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conacrvation  Act; 
Title  Mil  implementation  (sobriilence 
pnontv),  17776,31175,31252 

Correction.  61810 


Oean  Vevse,  .\,t  grant^rogram;  request  for 

commenus.  .^6619 
Emergency  closures: 
Swan  Lake  Zone,  MO;  Canadian  geese  hunting, 

65656 
Endangered  and  threatened  species 

Adiantum  vivesii.  etc  (four  Puerto  Rican  ferns), 

32308 
Apalachicota  rosemary,  etc.  (five  Flonda 

plants),  37432 
Applegate's  milk-vetch,  40547 
Aristida  chaseae,  etc  (three  Puerto  Rican 

plants),  25755 
Beach  jacquemontia, 
Bruneau  Hot  Springsnail,  5938 
Captive-bred  wildlife.  68323 
Carolina  heelspliner.  34926 
Cave  crayfish.  25742 

Coastal  California  gnatcatcher.  16742,  65088 
Coffin  Cave  nwld  beetle  et  al,  43818 
Delhi  Sands  flower-loving  fly.  49881 
Delta  smelt.  12854 
Duskytail  darter,  etc..  25758 
Florida  perforate  cladonia.  etc.  (seven  Central 

Florida  plants).  25746 
Giant  gaiter  snake.  54053 
Homerus.  Corsican.  and  Luzon  peacock 

swallowtail  butterflies,  4356 
Ka'u  silversword,  18029 
Kodachrome  biadderpod,  52027 
Leptocereus  grantianus  (cactus  from  Culebra 

Island,  PR).  11550 
Louisiana  pearishell,  49935 
Manatees — 
Protection  areas;  Lake  Woodruff  National 

WUdlife  Refiige,  FL,  28381 
Sanctuaries  in  Kings  Bay.  FL,  5643,  31660 
Marsh  sandwort,  etc  .  41378 
McKittrick  pennyroyal,  49244 
Mexican  spotted  owl.  14248 
Nelson's  checker-mallow.  8235 
Nile  crocodile.  49870 

Northern  nffleshcll  and  club  shell  mussels,  5638 
Oregon  chub,  53800 
Otay  Mesa  mint,  etc.,  41384 
Penland  alpine  fen  mustard,  40539 

Correction,  44734 
Pima  pineapple  cactus.  49875 
Red  wolves;  CFR  correction.  52031 
Relict  and  bluetnask  (=jewel)  daners,  68480 
Saimaa  seal.  40538 
Seabeach  anuranth,  18035 
Siler  pincushion  caaus.  68476 
Silver  rice  rat;  critical  habitat,  46030 
Snake  River  chinook  salmon,  49880 
Spectacled  eider.  27474 
Spineless  hedgehog  cactus.  49242 
Star  cactus.  53804 
Thelyptens  inabonensis,  etc.  (three  Pueno  Rican 

fems>,  35887 
Tumamoc  globeberry,  33562 
Upland  combshell,  etc.  (11  freshwater  mussels), 

14330 
Western  snouy  plover,  12864 
Whooping  cranes.  5647.  62046 
Hunting  and  fishing 
Open  area.s  list  additsons,  and  refuge-specific 

regulations,  24080 
Refuge-specific  hunting  and  fishing;  Sabine 

National  Wildlife  Refuge,  42879 
Refuge-specific  regulations,  5064,  29072 
Importation,  exportation,  and  transportation  of 
wildlife 
Designated  p<irl  status — 

Orlando.  FL,  b^.M; 
Fish  or  fish  eggs.  mjunou>  wildlife,  58976 


Manne  mammals: 
Polar  bears  and  walruses;  incidental  take  during 
oil  and  gas  exploration  aaivities  in 
Beaufon  Sea  and  adjacent  northern  coast 
of  Alaska.  60402 
Migratory  bird  hunting: 

Federal  Indian  reservations  and  ceded  lands, 

46058,50211 
National  migratory  bird  harvest  information 

program;  establishment,  15093 
Seasons,  limits,  and  shooting  hours, 

establishment,  etc  .  44576.  45392,  50188, 
50702 
Collection,  50211 
Wild  Bu-d  Conservation  Act  of  1992; 
impleinentaiion.  60524 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  Vlll  implementation  (subsistence 
priority),  46678 
Meeting,  14350,  40393 
Alaska  National  Wildlife  Refuges,  free  ranging 
wolf  and  wolvenne  hunting,  aiibome  trappei 
or  hunter  prohibition,  68012 
Endangered  and  threatened  species: 

Alabama  sturgeon.  33148,  40109.  44643,  47851, 

55036 
Amaranthus  brownii,  etc  (three  plants  from 

Nihoa.  HI).  15828 
Appalachian  elktoe.  46940 
Arctic  peregrine  falcon.  51035 
Argali  (wild  sheep  m  Kyrgyzsian  et  al).  25595 
Arizona  willow.  8249 
Arroyo  southwestern  toad,  41231,  47428 
Asplenium  fragile,  etc.  (four  ferns  from 

Hawaiian  Islands).  34231 
Auerodendron  pauciflorvm  (plant).  14541 
Beach  jacquemontia.  14537 
Black-footed  ferrets — 
North-central  Montana;  experimental 
population.  19220.  26949.  29805 
Cactus  ferruginous  pygmy  owl.  1 3045 
Califorma  candidate  plant  species  (category  1), 

58534 
Captive-bred  wildlife.  32632.  68383 
Cherokee  darter.  53696 
Coastal  California  gnatcatcher.  8032.  16758. 

38736 
Special  rule;  environiTKntal  statement 
availabihty.  65097 
Colorado  River  endangered  fishes;  razoiback 

sucker,  etc.;  critical  habitat,  6578,  12573, 

13732.48351.  59979 
Cuneate  bidens  (Hawaiian  plant),  36387 
Del  Mar  manzanita.  etc  (six  plants  from 

California  and  M9xico).  51302 
Delta  smelt,  14199 
Desen  toitoise  (Mojave  population);  critical 

habitat  determination.  45748 
Dugong.  41688 
Etowah  darter,  etc  .  65696 
Findings  on  petitions,  etc  ,  4975,  5341,  5701. 

8250,  14169,  15901,  19216,  19401.  19402, 

19795.  25594,  27260,  27986.  28543. 

28849,  33606,  36184,  36924,  37699, 

38549,  38552,  38553,  42717.  43856. 

43857.  49467.  62623.  63328,  64828, 

64927,  65325 
Flat-tailed  horned  hzard,  62624 
Haitweg's  golden  sunburst,  etc..  17376 
Hawaiian  hawk.  41684 
Hines  emerald  dragonfly,  51604,  64927 
Holy  Ghost  ipomopsis.  hearing.  4144 
Hungerford's  crawling  water  beetle,  12013 
Kodachrome  pepper-grass,  52058 
Kootenai  River  whiie  sturgeon.  41237 
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UUe  F.ne  ^ater  snake.  43857 
Lmie  Manana  fniit  bat.  etc.  (six  endangered 
forest  spcaes  from  Guam);  critical  habitat, 
11821 
Loch  Lomond  coyote-thistle,  62629 
Louisiana  black  bear;  critical  habitat,  63560 
Louisiana  pearlshell.  11579 
MacFiridiie's  four-o'clock.  45085 
Manatcf-  - 

p'  rf.::  T  .u-ea^    Kln^^  Bay.  FL.  28381 
Mr. '-ore.    -   ^l^,;^  Ba;.,  FL.  34556 
Ma-n  -  ^.ftrx^.      '^^  "" 
Me  ;.  D^     rr-'r;  ;-,.ir;.    -  >'ti  Hawaii),  27699 
M'.'.: J  raiin,     -".      '  ''• 
N.n.he.T  ;  ppervi  .-  a aier  snake.  43860 
Northern  coppcrbelly  water  snake,  etc.,  52740 
"Olulu,  etc  (23  plants  from  Kauai.  Hawaii); 

hearing.  4145 
Onegon,  etc.  (Puerto  Rican  trees),  49960 
Pahrump  poolfish.  49279 
Pamakani.  16164 
Pendant  kihi  fern,  etc  (12  Hawaiian  plants). 

48012 
Plant  taxa.  51144 
Red  wolves  in  North  Carolina  and  Tennessee; 

expenmental  populauons.  62086 
Relict  darter.  12353 
Relict  dart^,  etc  ;  correction,  4400 
Rio  Grande  silvery  minnow,  11821.  19220 
Rock  gnome  lichen,  68623 
Royal  snail,  etc  .  41690 
San  Joaquin  Valley  Orcun  grass,  etc.  (eight 
plants  from  California),  41700,  52063 
Siler  pincushion  caaus.  1 3244 
Small  whoried  pogonia,  53904 
Southwestern  willow  flycatcher.  39495.  53702 
Spineless  hedgehog  cactus.  4401 
Star  cactus,  8249 
Texas  ayenia.  etc  ,  41696 
Virginia  round-leaf  birch,  64281 
White  sturgeon,  36379,  54549 
Wmlcler  cactus,  52059 
Endangered  Species  Convention: 

Appendices  and  amendments,  38112 
Hunung  and  tlshing 
Open  areas  list  additions  and  refuge-specific 

regulanons,  48732,  53703 
Refuge-specific  regulations,  49382 
Importation,  exportation,  and  transportation  of 
wildlif* 
Designated  port  status — 
Boston,  MA,  59978 
Mobile.  AL.  et  al..  39003 
Orlando.  FL.  36925 
Migrator)  bird  hunung: 
Federal  Indian  reservations  and  ceded  lands. 

30138.43192 
Seasons,  limits,  and  shooting  hours; 

establishment,  etc..  19008.  31244.  37828. 
44590 
Shotshells;  length,  size,  and  coating  restncuons, 

3533: 
Supplemental  notice  of  review,  63488 
Migratory  bird  permits 
Captive-reared  mallartls;  release,  31247 

Correction.  33160 
Supplemental  notice  of  review,  63488 
Wild  Bird  Conservation  Act  of  1992; 

implementation,  meeting.  16644.  42926 

NOTICES 

Agency  information  collection  aCTivities  under 

0MB  review.  3%3.  16844,  16845,  42343, 

45914,  47755.  53938.  62371 
Alaskan  manne  mammals,  management  plans. 

28608 
Aiaski  public  lands,  fish  and  wildlife,  subsistence 

taxes.  5955.  13737.  48635 


Gean  Vessel  Act: 

Waste  treatment  facilities  and  pumpout  stations; 
technical  gtudclines,  33447 
Coastal  Barrier  Resource  System 

Boundary  nxKlification  process,  60288 
Pacific  study  and  maps  availability,  66016 
Dantage  assessment  plans: 
Cocur  D'Alene  Basin  natural  resource;  injury 
determination  phase;  availability.  58562 
Southern  Lakes  Trap  and  Skeet  Club,  Lake 
Geneva.  Wl.  39229 
Endangered  and  threatened  species: 
Candidate  categones  relative  to  petition 

findings,  policy.  28034 
Recovery  plans — 
American  peregrine  falcon.  33457 
Atlantic  salt  marsh  snake.  35462 
Bradshaw's  lomatium.  18225 
Bn)neau  hot  spnngsnail.  40155 
Caesalpima  kavaiensis,  etc  (Kona  Dryland 

forest  plants),  41802 
Carter's  panicgrass,  64774 
Chamaecnsta  glandulosa,  42343 
Chamaesyce  skottsbergii  var  skonsbergii.  etc 
(two  plants  from  Barber's  Point.  HI), 
51842 
Chisos  Mountain  hedgehog  cactus,  26155 
Clay  reed-mustard,  etc  (three  reed-mustards 

m  Utah).  49522 
Clubshell  and  northern  nffleshell  mussels. 

50366 
Cochise  pincushion  cactus.  32959 
Colorado  squawfish.  etc..  44188,  46990 
Cooleys  meadowrue.  42741 
Desert  pupfish,  6526 
Desert  tortoise  (Mojave  population).  16691. 

28894 
Duskytail  darter.  51098 
Florida  panther.  9220.  42344 
Greenback  cutthroat  trout,  26003 
Gnzzly  bear,  43373.  60208 
Hibiscadelphus  distans.  39228 
Houghton's  goldenrod.  48670 
Karst  invertebrates  (Bee  Creek  Cave 
harvestman.  etc  ).  3016.  39031 
Ka'u  silversword.  44846 
Lahontan  cutthroat  trout,  1 1061 
Lana'i  plant  cluster  (Abutilon 

eremitopetalum,  etc.),  51843 
Large-flowered  fiddleneck,  64963 
Leedy's  roseroot,  48671 
Leopard  darter.  26343 
Lipochaeta  venosa,  etc  ,  36693 
Little  Aguja  pondweed,  67808 
Lost  River  sucker,  etc  .  5017 
Magazine  Mountain  shagreen,  34268 
Marsilea  villosa  (Hawaiian  plant),  64593 
Moapadace.  51844.  68949 
Morefield's  leather  flower.  64774 
Northeasteni  beach  tiger  beetle.  38782 
Ozark  big-eared  bat.  49056 
Palo  de  rosa  tree.  49057 
Pelos  de  diablo  grass.  49057 
Plymouth  redbelly  turtle.  40675 
Pohakuloa  plants.  48896 
Puritan  tiger  beetle,  38781 
Roan  Mountain  bluet.  41801 
Sand  skink.  etc..  27307 
Schiedea  adamantis.  38133 
Schweinitz's  sunflower,  51380 
Sentry  milk-vetch,  32960 
Senanthes  nelsonii.  37963 
Terlingua  Creek  cats-eye.  44691 
Uncompahgre  fritillary  butterfly,  13795 
Wahiawa  plant  cluster  (Cyanea  undulata, 

etc),  41291 
Walker's  Manioc.  32959 
Whooping  crane.  34269 


Endangered  aiid  threatened  speciCN  permit 

applications.  115.  M9i.  -1439.  WKM,  7153. 
7895.  11243,  12250.  1344''.  14585,  16692. 
18226.  26003,  26795,  28414,  31534.  32362. 
33458.  34062,  35462,  36219.  36992.  37963. 
39032.  39228,  41485,  42984,  44190.  44846. 
46212".  47754.  48533,  49523.  51098,  52118, 
53558.  54371.  58017.  58877,  60050.  60874. 
63585.  64775.  68658 
Endangered  Species  Convention; 

Afncan  elephant  sport-hunted  trophy  permits; 

guidelines.  7813 
.Appendices,  listing  cntena,  60873 
Appendices  and  amendments,  33103 
Environmental  statements,  availability,  etc.: 

Aquatic  nuisance  ^p<:cle^  program  and  meetings. 

Ba\ou  Sau%3ge  National  Wildlife  Refuge.  LA; 

meeting.  ?M1 "" 
Black-footed  ferrets 
Conata  BasiaBadlands  area.  SD; 
remtroduction.  32719 
Brazona  National  Wildlife  Refuge.  TX.  18226 
California  condor  release.  Lion  Canyon.  CA. 

31050 
Coastal  Sage  Scnib  Ecosystem  et  al.,  CA. 

34270.  34271 
Conata  Basin/Badlands  Area.  SD;  reintroduction 

of  black-footed  feaets.  'i707 
Desert  National  Wildlife  Range.  OR;  mineral 

withdrawal.  36992 
Flonda  panther,  potential  genetic  management 

options,  43651 
Han  Mountain  Natumal  Antelope  Reiuge.  OR. 

43118 
Incidental  take  permits — 

Beard  Famils  Partnership.  Austin,  TX; 

golden-cheeked  warbler,  21990 
Canyon  Ridge  Subdivision.  TX.  golden- 

'  cheeked  j,arWer.  44524 
Coyote  Hills  East  Project  Site,  CA;  coastal 

California  gnatcatcher,  39834 
Hell  Canyon  Quan^.  L'T.  peregrine  falcon. 

61094 
Highlands  County.  FL;  Flonda  scrub  jay.  etc.. 

5412 
International  Paper  Timberlands  Operating 
Co  .  Inc  .  (ionecuh  and  Monroe 
Counties,  AL    Red  Hills  salamander. 

4i:<)i 

Lake  Pointe  development.  Austin,  TX. 

goiden-cheeked  warbler.  45353 
Landfill  near  Pahrump,  NV;  Mojave  desert 

(onoise,  28414 
Munav  Pacific  Corp  ,  Lewis  County.  WA; 

northern  spotted  owl,  32720 
Nevada  Division  of  State  Parks.  NV;  desert 

tortoise,  53558 
Riverside.  CA,  Stephens'  kangaroo  rat.  6526. 

12049 
Sea  Mist.  Inc  .  Baldwin  County.  AL; 

Alabama  beach  moL.;e.  597.30 
Sunland  Communities.  Inc.;  Victorville.  CA; 

desert  tortoise,  21750 
Valley  Community  Chapel  et  al..  'Yucca 

Valley.  CA.  desert  tortoise.  21991 
Western  Riverside  County,  CA;  Stephens' 
kangaroo  rat.  f^i^iH 
Lower  Flonda  Keys  backcountp,.  FL; 

management  plan,  8633 
Migrators  bird  >ubsistence  hunting  in  Alaska. 

43119,  45915 
National  Wildlife  Refuge  System  management, 

!;6.U    17426 
New  .Madnd  National  Vvildlite  Refuge.  MO, 
8634 
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Northern  spotted  owl.  pmiectivc  measures  in 

California.  Oregon,  and  Washington,  60P; 
Silvio  Come  National  Fish  and  Wildhje  Refuge 

CT.  et  al  ,  441W 
Sport  fish  and  wildlife  restoration  programs; 
■     Federal  aid,  58.^4"' 
"     Stephens    kangaroo  rat.  incidental  taking; 
Riverside,  C,A.  6526,  i;')40 
Tijuana  Slough  National  Wildlife  Refuge,  CA. 

381.^4 
Tijuana  Slough  National  Wildlife  Refuge  et  al.. 

CA,  7154 
Upper  Colorado  River  Basin,  nonnative  fish 
sjxcies  st(x:king  procedures,  documen! 
availability.  45914 
Yellowstone  National  Park  and  vtritral  Idaho, 
reintroduction  of  gray  wolves.  38134, 
42741.  58018 
Grants  and  cooperative  agrecrrienis,  availability, 
etc 
North  Amencan  Wetlands  Conservation 

Council,  document  availability,  13645 
Sport  fish  and  wildlife  restoration  projects; 
policv  and  procedures  for  selecting  and 
funding.  ?66'>4 
Lead  I'lshmg  Mnker  use  prohibitmn  on  National 
Wildlife  Refuges  and  National  Parks,  petition 
consideration,  31740 
Marine  mamnnal  permit  applications.  '155.  ^895. 
1.3452.  30803.  31534,  32543.  39229.  41485. 
51098 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  26558. 
33280,  37503.  44524,  48533.  53212. 
60051,  63181.  67417 
Crystal  River  National  Wildlife  Refuge   FL. 

management,  4 1802 
Federal  Subsistence  Regional  .Advisory 

Councils.  48634 
Great  Lakes  Nonindigenous  Aquatic  Nuisance 

Species  Panel.  7155 
Klamath  Fishery  Management  Council,  116, 

11418.  16202,  451  14 
Klamath  River  Basin  Fishenes  Task  Force. 

14585,  30804.  4791: 
Pt>lar  bear  habitat  protection  strategy ,  68659 
Sp<.)r!  Fishing  and  Boa'ing  Partnership  Council, 

"='836 
Zebra  Mussel  Coordination  Comminee,  1349' 
Migratory  bird  hunting  and  conservation  stamp 

(Duck  Stamp)  contest,  6974 
National  Wildlife  Refuge  System  units,  public 
entrance  and  recreation  user  fees,  51512 
Nonindigenous  aqu.ilic  species,  intentional 
introductions  policy  review,  findings, 
conclusion,  and  recommendations,  report 
availability.  45354 
Privacy  .Act 

Systems  of  records.  41803 
Wild  Bird  Conservation  .Act.  prohibition  on  impon 
of  exotic  birds 
Afncan  grey  parrots.  44847 
Agapomis  nigngenis.  etc  ,  42573 
Agapomis  puUana,  etc  ,  19840 
Indonesia,  59061 
Senegal,  59063 

Food  and  Drug  Administration 

RLLES 

Administrative  practice  and  procedure. 
Advisory  committees — 
List  update,  41635 
Name  change.  62521 
Procedural  regulations,  list  update,  49190 
Animal  drugs,  feeds,  and  related  products: 
Antibiotic  drugs,  etc  ,  17515 


Bambermycms,  542^ 

Butonate  liquid,  etc  ,  41024 

Chlonetracychne  soluble  powkder,  61014 

r>iazepam  injecDon.  49Q 

Droncii  i  Praziquantel    feline  ^estode  tablets, 

■"8^4 

Fenbendazoie,  etc  .  17346 

Follicle  stimulating  hormone.  47376 

Formalin  volution,  59168 

Gallimycin  leryihromyan)  injection.  43794 

Gentamicin  intrauienne  solution,  14314 

Hcanng  procedure     hsolete  regulation  removed, 

51011 
Isoflurane.  P346 
Ivermectin.  58652 

Ivermectin  and  pyrantel  la':  pamoate  salt).  8541 
Miblbemvcin  oxirne.  56(.* 
Monensin,  17516.53882 
Neomycin  sulfate  solution,  38971 
New  dnig  applications — 
Lasalocid  liquid,  43560 
Otomax  oinimeni    gentamicin  sulfate,  etc.), 

38972 
Oxfendazole  paste    '944"'' 
Oxyietracycline  hydrcKhlonde  soluble,  43793 
Penicillin  G  benzathine  and  penicillin  G 
procaine  sterile  suspension,  65285 
Penicillin  G  procaine  aqueous  suspension. 

11964 
Penicillin  G  procaine  in  oil.  500 
Penicillin  with  streptomycin  or 

d  hydrostreptomycm.  30118 
PhenylDutazone  paste.  29777 
Pichia  pastons  dned  yeast,  59169 
Pirlimycm,  5848^ 

Polyoiic  I  tetracycline)  soluble  powder.  33330 
Praziquantel/pyrantel  pamoate  tablets,  58651 
Praziquantel  lahicts  and  injectable  solution. 

42852 
Removal  of  obsolete  regulation'  .md 
recodification,  correction    i^l:ki 
Roxarsone  tablets  and  liquid,  65664 
Seleniurrvvitamn  E  injection.  57556 
Serum  gonadotropin,  etc  ,  52222 
Sponsor  name  and  address  changes — 
A  L   Laboraioncs,  Inc  .  63890 
Agn  Bio  Corp  ,  47056 
Anaquest,  Inc  .  38971 
Elanco  Animal  Health.  4316 
Eon  Labs  Manufacturing,  Inc..  30118 
Farnam  Companies,  Inc.  44611 
Fuusawa  L'SA,  Inc  .  >7g55 
Mid-Coniineni  Agnmarketing.  Inc..  5607 
Norbrook  Ijiboraiones.  Ltd.,  61015 
PM  Ag  Products.  Inc..  26523 
Stenle  sometnbove  zinc  suspeitsion,  59946 
Streptomycin  oral  solution,  47210 
Sulfadimelhoxine  injectable,  38972 
Suiladimeihoxine  oral  solution  and  soluble 

pt>wdcr   6042 
Terramvcin  ioxytetracvciine  hydrochloride) 

soluble  powder  42853 
Tiamulin  liquid  concentrate.  14313 
Tnmethopnn  and  sulfadiazine  oral  powder. 

'*6 1 .34 
Yohimbme  injectable   8542 
Biological  products 

New  drug,  antibiotic,  and  biological  drug 

products,  accelerated  approval  procedures; 
correction,  40~8 
Poliovirus  vaccine  live  onil    additional 
standards,  l^fviv 
Chlorofluorocarbon  propel lants  in  self-pressurized 
containers   addition  to  list  of  essential  uses, 
f>086 
Color  additives 

l,4-Bis[4-(2rnethacryloxyethyl)  phenylamino] 
anthraquineone  copolymers:  contact  lens 
coionng,  17506  41182 
Correction    36 n4 


C.I.  Reactive  Red  180  copolymer.  9539.  33909, 

41024 
D&C  Green  No  6,  intraocular  lens  haptics 

coionng.  21538.  45841 
D&C  Violet  No  2.  60106 
FD&C  Blue  No  1.  17510.  41183 
Vinyl  alcohol/methyl  methacrylaie-C.l  reactive 
fed  180  reaction  product;  contact  lens 
coionng.  3225,  41183 
Vinyl  alcohol/methyl  methacry  late -dye  reaaion 
products,  17508 
Drug  labeling. 
Water-soluble  gums  as  active  ingredients  in 
OTC  drugs,  warning  statements,  45194 
Drug  labeling  controls;  manufacturing,  processing, 
packing,  or  holding;  current  good 
manufactunng  practices,  41348 
Federal  Food,  Drug,  and  Cosmeuc  Aa; 
misbranding  secDons.  adequate 
implementation,  lists.  2470 
Correction.  17085 
Food  additives: 
Adhesive  coatings  and  components — 
l-Hexene.  39655 
5-Sulfo-1.3-benzenedicarboxylic  acid,  etc . 

21256 
Disodium  4-isodecyl  sulfosuccmate.  21257 
Adjuvants,  production  aids,  and  sanitizers — 
1,1  difluoroethane.  64894 
2-(2H-benzotnazoI-2-yl)-4.6-bi$(l-methyl-l- 

phenylethyDphenoL  17514 
Iodine,  etc  .  57554 

N-methacryloyloxyethyl-N,  etc..  57555 
Oxidalively  refined  montan  wax  acids; 

polyhydric  alcohol  esters,  17512 
Phosphoric  acid.  etc..  17512 
Phosphorous  acid,  cyclic  neopentanetetrayl 
bis<2,4-di-ten-butylphenyl)ester.  37854 
Sulfosuccinic  acid  4-e$ter  with  polyethylene 
glycol  dodecyl  ether,  etc  ,  26684 
Calcium  disodium  EDTA,  52221 
Dimethyl  dicarbonate.  6088 
Feed  and  dnnking  water  of  animals — 

Selenium,  47962 
Irradiation  in  production,  processing,  and 
handUng  of  animal  feed  and  pet  feed, 
ionizing  radiation  for  treatment  of 
laboratory  animal  diets.  18147 
Modified  food  starch  treated  with  beta-amyla.se 

enzyme.  21099 
Paqier  and  paperboard  components — 
2-Aiiuno-2-methyl-l-propanoI.  21100 
Dimethylamine-epichlorohydnn  coploymer, 

correction.  65284 
Dimcthylamine-epichlorohydrin  copolymer. 

51994 
Polyamide-ethyleneiitune-epichlorohydnn 
resin.  60109 
Polymers — 
2.2' -( U.-ethanediylbis(oxy-2. 1 - 

phenyleneazo)]bis[N-<2.3-dihydro-2-oxo- 
IH-b  enzimidazol-5-yl))-3-oxo- 
butanamide.  17513 
Colorants.  67318 

Dipentamethylenethiuram  hexasulfide.  60553 
Nylon  12.  coriection.  2976.  8820 
Nylon  6/1.  32609 
Olefin  polymers.  21258 
Styiene  block  pwlymers  with  1.3-butadiene. 

hydrogenaied,  65546 
Zirconium  oxide  membrane,  48598 
Food  and  color  additives,  substances  generally 
recognized  as  safe,  and  prohibited  substances; 
technical  amendments  and  corrections,  17098 
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Food 

Food  for  hunnan  consumption: 
Aspartame  as  i*eetencr— 
Baxed  go<-xls,  21098 
Frosnng>    oppmgs,  fillings,  etc..  48598 
Hard  and  <cn  candv.  19770 
Mail  beverages.  21097 
Nonaiconoiic  beverages.  21096 
Bonled  jvaier,  quaiit>  standards,  378 
Cacao  prfxluct^,  identuv  standards.  29523 
Federal  preemption.  State  peuuons  requesting 

exemption,  2-i^2 
Food  la&ehng— 

Antioxidant  v^^am:n^  ar.d  .an^er    -:ealth 

claim.s  and  laPe!  statements.  2622 
Application  date  estabhshricnt.  2070.  44033 
Butter  nutnent  content  claims  use.  2448. 

Cai^'.um  jnd  nteopor-si^   health  claims. 

2665,  ,"1'» 
Dair.  products  and  maple  sinjp.  ingredients 

declaration.  2888.  17105 
Dietarv  tlber  and  cancer,  health  claims  and 

label  sralements,  2537 
Dietary  fiber  and  cardiovascular  disease: 

health  claims  and  iabel  statements.  2552. 
17100 
Dietary  lipids  and  cancer;  health  claims  and 

label  statements,  2787.  17343 
Dietary  saturated  fat  and  cholesterol  and 

£oronar>  hean  disease;  health  claims  and 
label  statements.  2739.  17102 
Diluted  juice  beverages,  ingredients 

declaration.  289^.  17102.  44059.  49190 
Folic  acid  and  neural  tube  defecu;  health 

claim.s  and  label  statements.  2606.  17099 
Foods  named  by  nutnent  content  claim  and 
standardized  term,  requirements.  2431. 
17(J96 
General  pnnciples.  petitions,  and  definition 

of  terms.  2302.  17341 
Health  claims,  general  t^quirements.  2478, 

17097 
Health  claims,  general  requirements,  etc., 

44036.  59657 
Ingredients  declaration.  2850.  17103 
Misleading  containers,  nonfunctional  slack- 
fill.  27932.  64123 
Nutnent  content  claims,  44020.  60105 
Nutripon  Labeling  and  Education  Act  of 

1990;  implementation;  comments.  2066 
Nutrition  labeUng.  mandatory  status;  and 
nutrient  content  revision  nutrition  label 
format.  2079.  17328.  44063.  59363 
Omega- 3  fatty  acids  and  coronary  heart 
disease;  health  claims  and  label 
statements.  2682.  17101 
Reference  daily  intakes  and  daily  reference 

values.  2206.  17085 
Regulatory  impact  analysis  statenifnt.  2927. 

17096 
Serving  sizes  2229   17085.  19876.  44039, 

60109 
Sodium  and  hypertension;  health  claims  and 

label  statements.  2820.  17099 
Special  dietary  use  foods.  2427.  17104 
State  enforcement  provisions.  2457.  17097 
2Linc  and  immune  function  in  elderly;  health 
claims.  2661 
Margarine;  identity  standard.  21648 
Tomato  concentrates,  catsup,  and  tomato  juice 
identity  standards  and  quality  and  fill  of 
container.  16771 
GRAS  or  pnor-sanctioned  ingredients: 

Chymosin  enz\me  preparation.  27197.  30220 
Human  drugs 

Anorectal  drug  products  (OTC);  final 
monograph,  -16746 


Antacid  drug  products  (OTC);  final  monograph. 

45204 
Antibiotic  dr«gs — 
Azithromycin,  etc..  26655 
Cefprozil.  etc ,  26658 
Clarithromycin,  etc .  26652 
Idanibicin  hydrochloride.  26662 
Loracaibef.  etc..  26665 
Sterile  imipeoem  monohydrate-cilastatin 

sodium,  26669 
Tobramycin-fluorometholone  acetate 
ophthalmic  suspension.  266"  1 
Antifiingal  products,  topical  (OTC),  final 

roooograph.  49890 
Bioavaili^ility  and  bioequivaience  testing 

samples  retenuon.  259 1 8 
Boil  treatment  producu  (OTC);  safety  concerns 

60332 
Category  II  and  III  (OTC).  active  ingredients 

status  list,  27636 
Cold,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  products  (OTC) — 
Antitussive  drug  products;  final  nwnograph. 

54232 
Bronchodilator  drug  products,  final 
monograph.  54238 
Digestive  aid  drug  products  (OTCi,  final 

monograph.  54450 
Drugs  for  narcotic  addiction  treatment— 

Levo-alpha-acctyl-methadol.  38704 
Hormone-containing  drug  produas.  topically 

applied  (OTC).  47608,  476! ! 
Ingrown  toenail  relief  drug  products  (OTC), 

47602 
Methadone;  conditions  for  use  in— 
Maintenance  treatment  of  narcotic  addicts  and 
human  immunodeficiency  virus  disease 
counseling.  495 
Nailbiting  and  thumbsuckmg  deterrent  dr\jg 

produas  (OTC);  final  monograph.  46749 
New  drug  applications.  preapprovaJ  inspection 

requirements.  47340 
Oral  solid  dosage  form  drug  products: 

imprinting.  47948 
Orphan  dnigs;  collection.  6167 
Pediculicide  products  (OTC);  final  monograph. 

65452 
Skin  protectant  products  (OTC) — 

Astringent  products.  54458 
Smoking  deterrent  products  (OTC),  final 

monograph.  31236 
Topical  antifungal  drug  products  (OTC); 
labeling  claims.  46744 
Human  tissue  intended  for  transplantation.  65514 
Medical  devices: 

Automated  hepann  analyzer  reclassification  to 

class  11.  51570 
Device  tracking.  43442 

Correction,  52440 
Device  tracking;  illustrative  and  designated  lists 

43451.48599 
Device  user  facilities  and  distributors,  death, 
illness,  and  serious  injury  reporting 
requirements.  46514 
Comment  opponunity,  46514 
Hip  joint  metaVpolymer/metaJ  semi -constrained 
porpus-coaied  uncemented  prosthesis; 
reclassification  and  codification.  3227 
Mammography  facilities,  quality  standards  and 

certification  requirements.  67565 
Mammography  facilities,  requirements  for 

accrediting  bodies,  67558 
Microsurgical  argon  laser  for  rhinology  and 

laryngology;  reclassification.  29533 
Natural  nonabsortable  silk  surgical  suture, 
reclassification  and  codification.  57557 


Physical  medicine  devices — 
Mechanical  automobile  hand  and  foot  driving 
control,  classification  revocation,  29535 
Tracking  requirements.  43442 
Nutntion  labeling,  industry  information  exchange; 

meeting.  4g5'V" 
Organization,  functions,  ai.d  authonty  delegations; 
Agency  organizational  structure,  headquarters 
and  field  offices  addresses.  17091,  17105 
Center  Directors.  39141 
Center  for  Biologies  Evaluation  and  Research, 

18146 
Center  for  Drug  Evaluation  and  Research. 

416.34 
Change  in  organizational  structure,  evidentiary 

heanngs.  and  division  name.  17095 
Commissioner  of  Food  and  Drugs.  17094. 

f>4489 
Cnmmal  investigators,  counterfeit  drugs 
enforcement  activities.  494.  42495 
Deputy  Commissioner  for  Operations,  17098 
Deputv  Commissioner  for  Operations  et  al., 

34212 
Deputy  Director  (Medical  and  Scientific 

Affairs  I,  Center  for  Drug  Evaluation  and 
Research.  17093 
Public  information 

Agreements  and  understandings,  exemption 
from  full-text  publication  requirements. 
48^94 

Cnminal  Investigations  Office  agreements  and 

understandings,  availability.  48793 
Nev>.  product  approval,  confidential  commercial 

information,  disclosure  to  foreign 
governments.  61598 
Radiological  health 

Diagnostic  .X-ray  systems  and  major 

components,  performance  standard.  26386, 
31067 
Tea  Importation  Act 

Tea  standards,  estabhshment.  64137 

PROPOSED  RULES 

Biological  products 

Blood  and  blood  components,  consignee 
notification  of  increased  HIV  infection 
transmission  nsk.  34^62 
Civil  money  penalties,  hearing  procedures,  30680. 

40103 
Cosmetics: 

Products  containing  cenain  hormone 
ingredients.  47611 
Food  additives 
Folic  acid  (Folacin),  53312 
Irradiation  in  production,  processing,  and 
handling  of  food- 
Frozen,  packaged  beefsteak  for  use  in  NASA 
space  flight  programs.  64526 
Substances  used  in  food-contact  articles; 
regulation  threshold.  52719,  65139 
Food  for  human  consumption: 
Bottled  water — 

Identity  standards,  393,  13041.  34010 
Quality  standards.  382,  389,  41612.  52042 
Dietary  supplement  regulation,  33690.  43579 

Correction.  34389,  40393 
Ennched  grain  product  idenuty  standards;  fohc 
acid  addition.  53305.  65276 
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Food  labeling — 
Dietary  supplements:  health  claims 

requirements;  correction.  33700,  53296. 
54539,  68791 
Dietary  supplements  of  vitamins,  minerals, 
herbs,  etc.,  nutrition  labeling,  3371S, 
33731,  40104.  40190 
Diluted  juice  beverages,  ingredients 

declaration,  18057 
Folate  and  neural  tube  defects;  health  claims 

and  label  statements,  53254 
Food  packages;  nutrition  labeling  placement, 

44091 
.Metric  labeling  requirenwnts,  29716 
Misleading  containers;  nonfunaional  slack- 
fill,  2957.  17171,64208 
Nutrient  content  claims,  "healthy"  definition, 

2944,  17171 
Protein  hydrolysates  and  vegetable  broth  in 
canned  tuna;  and  "and/or"  labeling  for 
soft  drinks,  ingredients  declaration,  2950, 
17171,29557 
Restaurant  foods;  nutrient  content  and  health 
claims,  33055 
'    Frozen  desserts;  ice  milk,  goat's  milk  ice  milk, 
ice  cream,  frozen  custard,  and  goat's  milk 
ice  cream;  identity  standards,  520 
Lead  in  evaporated  milk  and  evaporated  skim 

milk,  withdrawn,  33871 
Lead-soldered  food  cans.  33860 

Correction.  -10759 
Marganne.  identity  standards,  use  of  manne  oil, 
43580 
Correction.  50301 
GRAS  or  pnor-sancuoned  ingredients: 

Gelatin.  :7959.  59697 
Human  drugs 
Antacid  dnjg  products  (OTC);  final  monograph, 

49826 
Anticane'i  drug  product  products  (OTC); 
tentative  finai  monograph;  comment 
extension.  6102 
Antiemetic  drug  products  iOTC>   monograph. 

45216 
Antiperspirant  drug  products  (OTC).  request  for 

commenLs.  15452.  'g541 
Current  good  manufacturing  practices — 

Aseptic  processing  and  terminal  stenlization: 
ineeting,  47088 
Dandruff,  seborrheic  dermatitis,  and  psonasis 
drug  products  (OTCi.  monograph 
amendment.  17554 
Drug  products  (OTC)  containing  a.spinn. 

buffered  aspinn  or  aspinn  in  combination 
with  antacid,  labeling,  54224 
Labeling  of  drug  products  (OTC) — 
Application  or  abbreviated  application 

approval,  59622 
Interchangeable  words,  mon^'graph 

requirement.  1755,^ 
Technical  amendments,  59626 
Laxative  drug  products  (OTC);  tentative  final 

monograph.  46589 
Nighttime  sleep-aid  drug  products,  fmai 

monograph.  452P 
Ora,l  and  rectal  drug  products  (OTC)  containing 

a,spinn  and  nonaspinn  salicylates,  54228 
Orally  administered  drug  products,  symptoms 
associated  with  overindulgence  in  f(x>d  and 
dnnk,  relief  iQTCi.  !ma)  tnonograph. 
26886 
Orally  ingested  (OTCr  drug  products  .nntaining 
alcohol  as  an  inactive  ingrediens    maximum 
concentration  limit,  ^4466 
Sunscreen  drug  products  (OTCi.  leniaiive  tinal 
monograph,  28194.  53460 


Medical  devices: 
Cardiovascular  devices;  nonroller-type 
cardiopulmonary  bypass  blood  pump; 
premarket  approval,  36290,  46919 
Clinical  invesugaiors  disqualification.  52144, 
64209 
Correction,  53245 
Cunent  good  manufacturing  praaice 
regulabons,  61952 
Correction.  64353 
Gastroemerology-urology  devices — 
Penile  inflatable  implant,  premarket  approval 

requirement.  25902.  35416 
Testicular  prosthesis.  4116,  15119 
Heanng  aid  requirements,  59695 

Hearing,  5%97 
Intraocular  lenses;  investigational  exemptions, 

52142,  64209 
Mammography  quality  standards;  public 

conference,  45080 
Neurological  devices;  cranial  electrotherapy 
stimulators;  premarket  approval 
requirement.  45865 
Premarket  approval  applications;  temporary 

suspension  of  approval,  52729 
Silicone  inflatable  breast  prosthesis;  premarket 
approval  requirements,  3436,  13230 
Meoic  labeUng.  quantity  of  contents  labeling 
requirements  for  foods,  human  and  animal 
drugs,  animal  foods,  cosmetics,  and  medical 
devices,  67444 
Proposed  rules  (10);  intent  to  withdraw,  4953 
Radiological  health: 
Diagnostic  X-ray  systems  and  major 

components;  performance  standard,  26407. 
31067 
Light-emitting  products;  performance  standards, 
27495 
Registration  of  producers  of  drugs  and  listing  of 
drugs  in  commercial  distiibution;  drug  listing 
compliance  verification  reports,  46587 

NOTICES 

Advisory  committees,  annual  reports;  availability, 

7787 
Animal  drugs,  feeds,  and  related  products: 
.■\nimal  drug  user  fee  study,  25994 
Anti-infective  bovine  mastitis  products;  target 
ammal  and  human  food  safety,  drug 
efficacy,  environmental  and  manufacturing 
studies;  guideline  availability,  7893 
Dairy  and  beef  cattle;  uniform  labeling  of  drugs: 

guideline  availability.  8054 
Export  applications — 
Adequan  Canine.  61712 
Bacitracin  zinc  Type  A  medicated  article  for 
chicken,  nirkey.  and  swinc  feeds,  17895 
Estradiol  benzoate  iniecuon.  33636 
Furazolidone  aerosol  powders,  12366,  16687 
Interceptor  (milbemycin  oxime)  dye-free 

tablets  for  dogs  6284 
Interceptor  ChewahSf^  (milbemycin  oxime), 

3284 
MOXIDEC  (moxidectin)  tablets.  38770 
La.salocid-conta;ning  feed,  data  availability. 

39031 
Neomycin  sulfate,  regulatory  status,  11058 
New  drug  applications — 
Boehnger  Ingelheim  Animal  Health,  Inc.; 

approval  withdrawn,  566 
Daco  Laboratories,  Ltd  ;  proposal  to  withdraw 

approval;  hearing,  43638 
.Manna  Pro  Corp.;  approval  withdrawn,  7789, 
21582 


Shulcon  Industries,  Inc;  approval  withdrawn. 
33445 
Stevan  M  Rogers  Farm;  approval  withdrawn. 

17412,  33941 
TPC  Products,  Inc.,  proposal  to  withdraw 

approval,  2S6S3 
Zoecon  Corp  ,  approval  withdrawn,  41099 
Patent  extension,  regulatory  review  period 
deterrm  nations — 
Producil,  7787 
Therapeutic  use  antimicrobial  new  animal  drugs, 
flexible  dose  labeling.  Center  for 
Veterinary  Medicine  points  to  consider: 
document  availability,  58010 
Toxaphene,  residues  action  levels;  revocation, 

60859 
Tracers  in  animal  feed,  compliance  policy 

guide:  availability,  21731 
Veterinary  Medicine  Center  list  of  guidelines; 
availability.  17413 
Biological  product  licenses 
Alpha  Plasma  Center.  566 
Hema  Systems,  Ltd  ,  28589 
Houston  Apheresis,  Inc  ,  28982 
Nashville  Biologicals,  Inc  ,  66381 
Plasmatek  of  Victona.  Inc  .  1 1609 
Sclavo,  S.p  A.,  66380 
Westmar  Oceanside,  Inc.,  26982 
Woridwide  Biologicals,  Inc.,  I53S1 
Biological  products: 
Cell  lines  used  to  produce  biologicals,  points 
to  consider  in  charactenzation,  document 
availability,  42974 
Clinical  Laboratory  Improvement  Amendments; 
in  vitro  analytical  test  systems 
manufacturers:  premarket  submissions 
preparanon.  .  3952.  12588 
Export  applications — 
CHIRON  RIBA  HCV  3.0  SIA,  41484 
Hepatitis  C  Virus-Encoded  Antigen 

(Recombinant  c  100-3.  HC-23,  HC-29, 
and  HC-34)  Abbot  MATRIX  HCV, 
17593 
Mictotrak  II  HIV-1/HIV.2  EL(^,  21468 
Ortho  Antibody  to  HBsAg  ELISA  Test 

System,  50554 
Ortho  Blood  Grouping  Reagents  Ami -A, 
Anti-B,  Anti-D:  (Monoclonal),  Control. 
Reverse  Diluent,  Ortho  BioVue  System. 
17592.  17593 
Ortho  Blood  Grouping  Reagents  Anti-C, 
Anti-E,  Anti-c.  Anti-e,  Anti-K 
(Monoclonal);  Control,  Ortho  BioVuc 
System,  17895 
Ortho  Blood  Grouping  Reagents  Anti-D, 
Anti-C,  Anti-E,  Ami-c,  Anti-e, 
(Monoclonal);  Control,  Ortho  BioVue 
System,  17592 
Pulmozyme  (domase  alfa),  42339 
Human  somatic  cell  therapy  products  and  gene 
therapy  products:  application  of  current 
statutory  authonties,  53248 
Suspea  adverse  events  and  product  problems 
with  medications  and  devices,  reporting 
form  availabihty,  1 1768,  31596,  64001 
Blood  establishments,  quality  assurance  guideline; 

availability,  35959 
Chloral  hydrate,  comprehensive  toxicological 

assessment,  39558 
Chlorofluorocarbons  and  other  ozone  depleting 
substances;  warning  statements  for  medical 
and  food  products;  alternative  language, 
34812,40656 
Color  additive  petitions:  «* 

BASF  Corp.,  42975 
Bausch  &  Lomb,  Inc  ,  58699 
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.•Mjpii-nrritni.  renewal,  termination. 
-li  jnd  Promouonal  Labeling  Staff, 


^"■!    ra.  ;  "  t~  A  J  vis<xy  Committee,  13067 
Onier  :  r  B  m  g:cs  EvaliuuJon  and  Research 

public  advisoPr  committees.  51084 
Center  for  Devices  and  Radiological  Health, 

21728,  21730 
Center  for  Drug  Evajuaiion  and  Resci'ch  public 

ad\isor>  comminee<.  4?j  »v 
Center  ;cr  Drug  Evaluation  and  Research 

>t^ding  committee  to  review  use  of  refusal 
10  file  procedure.  28983 
National  Vlammography  Quality  Assurance 

Aj.  ,  -.  C  mminee,  41793 
Sonprs>..npLi  1  Drugs  Advisory  Committee, 

51084 
Tea  Experts  Board.  7788 
Technical  Hectronic  Produa  Radiation  Safety 

Standards  Committee,  7789 
.  eiennar,  Medicine  Advisory  Comminee, 
35960 
i^f^arment  orders: 

Azeem.  Mohammed.  21982.  26814 
Bae    Kun  Chae.  69368 
BansaJ,  Pidam  C  .  62674 
Chang.  Charles  Y  .  12967.  21983 
Colton.  Steven  F  ,  33446 
Dcsai.  Kanubhai  C.  52111 
Dicola.  Charles  C,  59044 


^►^69 1 
^~*'  fid 
K>u,  21470 


rvnnelK    Mar. 
Fmelii,  C}ena  ? 
F-gar    R  '•<-<"  A 
H'■'^^al^,  Liatjuj! 
Kjji^'--^:    -'j'.a 
L....ng,  suv.i;i  "-I     -'^   -" 
Manna;!    Muhainiriaj  Z.,  178% 
Mjixar    Raj.  54156 
Pi;   Daphne.  59048  I 

PerkaJ,  Mark  B  ,  62676 
Pra.Nad,  Kumar.  35006 
R:.en,,  Jacob  H..  19128 
Rodnguez.  Juan  Manuel.  39819 
Schetlick.  Glona  H  ,  21983 
Shah,  Dthp,  45899  ' 

Shulman,  Robert,  45340 
Sturm.  Jan  T.  33941.36252 
Vegesna,  Raju,  19129 
EnMfonmenta]  statements;  availability,  etc.: 
Se*  drug  applications — 
Taxol,  3954 
Federal  preemption  of  State  and  local  blood,  blood 
.omponem,  and  blood  derivative  standards, 
;ili«n  petition   45341 
Fiie  Interchange  S^^te'-.   FI.Si  Program  User 
Reference  Guide  xnC  Installation  ManOal; 
avaiiabii)t> ,  I''-'*'" 
Food  additive  pet;n:'n> 
Ailied^SignaJ,  Inc    26325 
.Asah.i  Denka  Kog>:    K  K    40656 
BASF  Corp  ,  ■»''^-<« 
Buckman  LarH)ratones,  Inc..  14577 
Cilgene,  In^  .  3S429 
CdFChimie  SA.  38128 
Ciba-Geigy  Corp  .  8289,  14402,  21173.  45895. 

■^ !  ^  M 
Compagnia  itaiiana  .1;  Riccrca  e  Sviluppo.  srl, 

Cviec  Industnes,  ^"bi  ' 

Denki  Kagaicu  Kogyo  Kabushiki  Kaisha,  21583 

DeTsr  Co  ,  Inc  ,  5736 

Dcv.  Coming  Corp..  8290 

DSM  Engineering  Plastics.  33447 

E  '   Jj  P^nt  je  Nemours  &  Co..  13603,  26552 


70 


Ecolab.  Inc .  28882 

Enzyme  Bio-Systems.  Ltd..  63381 

Exxon  Chemical  Co.,  42976,  63381 

Finegold,  Leonard  S..  66382 

Food  Techniques.  Inc  .  52971 

General  Electnc  Co  .  21583 

Hanover  Foods  Corp  .  14403 

Henkel  Corp.,  58172 

Hercules.  Inc  .  15148 

Hoechst  Aktiengesellschaft,  3027,  53517 

Hoechst  Celanese  Corp  .  8290.  47746.  48659, 

58172.  61093 
Huls  America,  Inc  .  63995 
International  Flour  Sales  Corp..  4703 
Kalscc.  Inc..  1 1609 

Lonza.  Inc..  28882.  42977,  44682.  60665 
M.  &  G  Ricerche  S.p  A..  42975 
Milliken  Chemical.  21583 
Mitsubishi  Gas  Chemical  Co  .  Inc  .  29230 
Mitsubishi  Petrochemical  Co  .  13603 
Morton  International,  Inc..  21583 
National  Aeronautics  and  Space  Administration. 

61093.  64442 
National  Starch  &  Chemical  Co .  42977 
Parexel  International  Corp  .  21584 
Petrohte  Corp .  48659 
Quantum  Chemical  Corp  .  39031 
R  T  VandeitUt  Co  .  Inc  ,  34058 
Regutech  Associates.  1 3604 
Sandoz  AG.  52315 

Science  Applications  International  Corp..  60860 
SCM  Chemicals.  7789 
Sequa  Chemicals.  Inc..  53518 
Shell  Oil  Co  .  29231 
Showa  Denko  K.K .  8290 
Sumitomo  Chemical  America,  Inc..  13604. 

34058 
Takeda  Chemical  Industnes.  Ltd  .  1 3604 
Victorian  Chenucal  Co..  Pty  Ltd.,  3027 
Witco  Corp.,  29231 
Zcon  Chemicals,  Inc..  51632 
Food  for  human  consumption 

Food  Chemicals  Codex.  Mh  Edition,  monograph 

changes.  38129 
Food  labeling — 

Foods  derived  from  ne*  plara  vaneticN. 

policy  statement.  25837 
Questions  and  answers;  availability,  i4Wb 
Identity  standards  deviation,  market  testing 
permits — 
White  chocolate.  59050 
Lead  in  food  packed  in  lead-soldered  cans; 

emergency  action  levels,  17233 
National  Shellfish  Sanitation  Program  Manual 
of  Operations — 
Sanitation  of  shellfish  groAing  area.s. 
1  harvesting,  processing  and  distribution. 

availability,  4174 
Toxaphene;  residues  action  le^ei^,  revcKation. 
60859 
Food  laN-ling  regulations,  regulaior>  flexibility 

analysis;  availability,  36205 
Gender  differences  in  chnical  evaluation  of  drugs; 
study  and  evaluation  guideline  availability. 
39406 
Grant  and  cooperative  agree  men;  av^ai^ 

Shellfish  and  seafood  safet,  a^si'-tance  project, 
8054 
Grants  and  cooperative  agreements  availability, 

etc.: 
Adverse  effects  of  marketed  dnigs  studies. 

42735 
Orphan  drug  products;  saletv  and  ettectiveness 
in  rare  diseases  and  conditions,  clinica) 
studies,  43898,  50555,  50558 
GRAS  or  pnor-sanctioned  ingredients; 
ALKO  Ltd.  Biotechnology,  55076 


Amaranth  Institute.  28883 
ConAgra.  Inc,  21173 
DonathKeltere!    ■j.-ih.jraw.n.  36206 
Enr. me  Technical  Association.  48889 
Foreign  Domestic  Chemicals  Corp.,  63382 
Market  Ba,sket,  :h^H^ 
Monoscximrn  elutamate  (MSG),  adverse 
reactions  analysis,  study,  13495 

Olin  Chemicals  Corp.,  8764 
Pura^  Amenca,  Inc.,  68437 
Purac  Biochcm  b  v.,  47746 
Quad  Corp.  8291 
Scienco/FAST,  6126 
Teepak,  Inc..  63996 

N  ar.diila  Mustard  Oil  Enterprise  Pty.  Ltd.,  5736 
Human  and  vetennary  drug  products 

Stenlization  process  validation  in  applications, 
subtTutting  documentation,  guidelines. 
639% 
Human  drugs 

Albuquerque  Substance  Abuse  Chnic;  narcotic 
addiction  treaimeni  program;  revocation  of 
application  tor  approval.  49519 
Clmuai  evaluation  ot  analgesic  drugs,  guidehne 

availability.  ^*<9: 
Export  applications  — 

Alpha  Therapeutic  Corp  .  54158 
Botulinum  Toxm  Tvpe  A,  26983 
C02  Angiographic  Iniection  System,  9566 
Elmirbn  (sodium  pentosan  polysulfite)  100 

mg  capsules.  9567 
Gabapentin  i bulk).  9567.  15877 
Nitro-Dur  (nitroglycerin)  0.8  mg/hr  (40  cm2) 

Patch.  59051 
Novantronc,  48660 
Prolixin  I>;canoate  (fluphenazine  decanoate) 

25  mg/ml  Injection.  9'^66 
(>estran  tablets  (cholestvramine  rtsin)  Ig.. 

Tnludan  (terlenadine)  60-milhgram  '  small" 
tablets,  58867 


FEDERAL  REGISTER  LNDEX,  January  -t>ecember,   19<»3 


Food 


Ne\v  drug  applications — 
^(l^a  Laboratones.  7893 
Ban  Laboratones.  Inc.,  31035 
Bel-Mar  Laboratones,  Inc  ;  approval 

withdrawn.  67415 
Bel-Mar  Laboratones.  Inc.;  proposal  to 

withdraw.  34814 
Caner-Wallace,  Inc.;  approval  withdrawn, 

50929 
Clay-Park  Labs.  Inc..  62676 
Computer-assisted  new  drug  applications, 
guidance  manual  availability;  procedures 
for  revisions.  18218 
Danbury  Pharmacal.  Inc.,  et  al.;  approval 

withdrawn,  4704 
Forest  Pharmaceuticals,  Inc.;  approval 

withdrawn,  27737,  58553 
Forest  Phannaccuticals,  Inc.,  et  al.;  approval 

withdrawn,  39819 
Fujisawa  USA.  Inc.,  et  al.,  approval 

withdrawn,  27575 
Guidance  document  on  refusal  to  file; 

availabtbty,  38770 
Heather  Drug  Co  et  al.;  approval  withd.'awn, 

!:244.  21314 
Lilly  Research  Laboratones  et  al..  approval 

withdrawn,  37960 
Lyphomcd;  approval  withdrawn,  12041, 

42562 
Lyphoroed.  Division  of  Fujisawa  USA,  Inc.; 

approval  withdrawn,  61713,  65598 
Lyphomed  et  al .  approval  withdrawn,  567, 

3027,  7789 
Miles  Inc.;  approval  withdrawn,  41099 
Parke-Davis;  approval  withdrawn,  12042 
Parke-Davis  et  al.,  approval  withdrawn, 

34466 
Par  Pharmaceutical,  Inc  ,  et  al ,  44841 
Pharmaderm  et  al  .  approval  viithdrawn. 

27736 
Pioneer  Pharmaceuticals,  Inc.;  approval 

withdrawn.  37960 
Quad  Pharmaceuncals.  Inc.,  ^pioval 

withdrawn.  27736 
UpJohn  Co  et  al .  9568 
Warner  Chilcon  Laboratones  et  al.,  approval 
withdrawn.  956*^ 
Nitroglycenn  transdermal  system,  drug  efficacy 
study  implementation;  final  evaluation, 
38129 
Orphan  drug  and  biological  products — 

Designauons.  cumulative  listuig.  12041 
Patent  extension   regulatory  review  penod 
determinations — 
Accupnl.  etc  .  6285 
.Actinex  cream,  14403 
AMBEN.  26142 
Antihemophilic  Faaor  Concentrate 

(Recombinant),  44520 
Clannn,  45894 
DAYPRO,  17416 
Desogen,  14404 
Irratrcx  injection,  42558 
Lamisi!  cream,  28984 
Lovenox,  62356 
MANOPLAX,  44521 
NORVASC.  789? 
Omniscan  injection.  42559 
Paxil  44522 
PCD  tachyarrythmia  control  device  model 

721716,42560 
Pravachol,  568 
Suprane,  7790 
Tilade,  4:<61 
ZEBETA.  ~^89 
Suspect  adverse  events  and  product  proUenis 
witn  medications  and  devices,  repofting 
form  availability,  11768,  31596,  64001 


Industry-supported  scientific  and  educational 

activities;  policy  statement,  6126 
Intemabonal  harnwnisation  conference,  21086 
Clinical  safety  data  management,  definitions  and 
standards  for  expedited  reporting, 
guidelines  availability,  37408 
Dose-response  information  to  support  drug 
registration,  guideline  availability,  37402 
FDA  task  force  report;  availability,  7791 

Human  drug  stji)ility  documentation  submitting; 

guidelines  availability.  21086 
Medicinal  produrts;  reproduction  toxicity 

detection;  guidelines  availability,  21074 
Support  of  special  population  studies;  geriatrics; 
guidelines  availability.  21082 
Lead  in  shellfish;  guidance  availability,  48368 
Licensed  biological  produas  alternatives  to  lot 

releases,  guidance  availability.  38771 
Medical  device/radiological  health  policy 

statements  and  operating  procedure  guides; 
public  docket  establishment.  40150 
Medical  devices; 

Patent  extension;  regulatory  review  period 
determinations — 
Ventritex  Cadence  Model  V-100  Tiered 
Therapy  Defibrillator  System,  65356 
Reference  list.  57614 

Suspect  adverse  events  and  produa  problems 
with  medications  and  devices,  reporting 
form  availability,  11768,  31596.  64001 
Medical  devices;  premaiket  approval: 

3M  Kennedy  LAD  Ligament  Augmentation 

Device.  26327 
ABIOMED  BVS  5000  bi-ventricular  support 

system,  35%1 
AlA-PACK  AFP,  35460 
AIA-PACK  CEA,  1 946 1 
AL^-PACK  PA,  42562 
Cadence  Tiered  Therapy  Defibrillator  System, 

39216 
CaiboMedicas  prosthetic  heart  valve,  59487 
Ciba  2000  Spherical  (atlafilcon  A)  Soft 

(hydrophilic)  Contact  Lenses  (clear),  26326 
Ciba  Vision  Disinfecting  Solution,  26552 
Collagraft  Bone  Graft  Matrix,  39216 
Contigen  Bard  Collagen  Implant.  64331 
DePuy  Unicompartmental  Device  Configuration 
of  New  Jersey  LCS  Total  Knee  System. 
21984 
Falope-Ring  Band  and  Apphcator  Systems, 

59727 
Gelscal.  26326 
Gianturco-Roubin  Flex-Stent  Coronary  Stent. 

39217 
ISPAN  Perfluoropropane  (C3F8)  Gas.  19463 
ISPAN  Sulfur  Hexafluoride  (SF6)  Gas,  19462 
rVT  Coronary  Atherectomy  System.  40149 
Meditronic  PCD  Tachyarrhythmia  Control 

System.  17594 
MFL5000  Lithotripter.  36206 
PD  1343  Disinfecting  Tablet  with  Unisol  Saline 

59728 
PRO  OSTEON  Implant  500  Coralline 

Hydroxyapatite  Bone  Void  Filler.  21 173 
Reality  Female  Condom.  46197 
Rotablator  Rotational  Angioplasty  System, 

38430 
Spectranetics  CVX-300  Excimer  Laser  System. 

15877 
Wesley-Jessen  HS-16  Cleaning  Solution.  46197 
Meetings: 
Advisory  committees,  panels,  etc..  568.  3954. 
5398,  5400.  7232.  8291.  8598.  11058. 
11238.  13068.  13270.  15149.  15353, 
15466,  15499.  19824.  21314.  21584. 
21586,  26553,  26554,  26555.  27288. 


28590.  28883.  29231.  30791.  33634, 
34468,  38773.  39559.  44683.  44842, 
49052,  49312.  50007.  53624.  54158. 
54362.  58173.  60455.  60456.  60666. 
66382,  68916 
Antioxidant  vitamins  and  cancer  and 
cardiovascular  disease  nsk.  public 
conference.  54595 
Blood  establishment  computer  systems 

validation;  workshop,  59488.  63382 
Carcinogenicity  of  butylated  hydroxyanisole 
(BHA);  request  for  scientific  dau  and 
information,  14405 
Cardiovascular  devices  evaluation;  clinical  trials 

design  and  conduct;  workshop.  30179 
Center  for  Drug  Evaluation  and  Research. 

51354.  52497.  58231 
Chemical  contaminants  in  seafood,  conference. 

9185 
Combined  vaccines  and  simultaneous 
administration:  international  science- 
workshop.  34469 
Compressed  medical  gas  industry  workshops. 

38132.43640 
Consumer  information  exchange.  4704 
Food  Chemicals  Codex  Committee;  analytical 

methods  for  food  ingredients,  36416 
Harmonisation  of  vaccmation  adverse  events 

reporting;  workshop,  42976 
Hemodialyzers  for  reuse,  premarket  testing  and 
labeling  issues;  guidance  availability  and 
workshop.  62677 
Industry  information  exchange.  18218,  26555 
Investigational  new  drugs,  clinical  hold  process, 
monitonng  procedure;  review  committee, 
32537 
Medical  device  problem  reporting.  34469 
MEDWaich,  medical  products  reporung 

program,  21587,  25995 
Topical  wound  healing  biologies,  clinical  tnal 

issues;  scientific  workshop.  18219 
User  fee  implementation;  pharmaceutical 
industry.  43640 
Memorandums  of  understanding: 
Agreements  between  FDA  and  State  or  local 
government  agencies;  list  availability. 
48889.  59269 
Association  of  Official  Analytical  Chemists 
Research  Institute;  animal  drug  residues  in 
raw  milk;  tests  screening,  3955 
Fish  and  Wildlife  Service,  chemicals  used  in 

aquaculture,  registration,  28408 
University  of  Auburn,  pharmacokinetics  and 
drugs  m  food-producing  and  other  animals, 
63382 
Organization,  functions,  and  authority  delegations 
Center  Directors  Offices.  14214 
Center  for  Biologies  Evaluation  and  Research. 
Document  Contit)!  Center  relocation; 
biologies  submissions;  temporary 
deferment,  4173 
Financial  Management  Office,  36692 
Human  Resources  Management  Office,  36692 
International  Policy  Staff,  Office  of  Policy, 

58699 
National  Center  for  Toxicological  Research, 

53208 
Surveillance  and  Biometrics  Office,  35959 
Pesticide  registration,  cancellation,  etc.: 
Endnn  residues  m  food  and  feed;  EPA  action 
levels  revocation,  40432 
Position  emission  tomographic  (PET) 

radiopharmaceuticals;  heanng.  6126 
Prescnpuon  Drug  User  Fee  Act: 
Prescrouon  drug  user  fee  revenues  and  rates. 
..M  FY;  establishment.  65184 
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P-^-ce-iN  viiiJjiii'n  -fi^uirements  for  drug  produas 
-u(^!e.'  •    rr;   r.urvf  approval  (for  human 
md  ininuij  ax:i,  .ompliance  policy  guide; 
.r.aiiahilifv,  47277 
Prr  per  jrug  use  and  residue  avoidance  by 

nonveternanans;  guidance  avulability.  39218 
Reports,  avajlabiliiv    tic 

Numtion  labeling  intormaiion  ror  raw  fruit  and 
vezelahles  and  raw  f'lsh,  voluntary 
compliance  b>  food  retailers.  28985 
Shellfish,  arsenic,  etc  ,  guidance  documents.  11609 
Silicone  devices  affected  by  withdrawal  of  Dow 
Coming  sila.stic  matenaJs.  alternative  review 
procedure  guidance  availability.  36207.  47277 
Stratosphenc  ozone  protection 
Ozone-depleting  substances,  essential  use 
exemption  petitions.  68650 
Target  animal  and  human  food  safety,  drug 
etficacv   environmental  and  manufactunng 
studies  for  teat  antiseptic  products:  draft 
guidelines   availabilitv,  7893 
ToxicologicaJ  principles  for  safety  assessrttent  of 
direct  food  additives  and  color  additives  used 
•n  food   availability.  16536.  40151 

Food  and  Nutrition  Service 

RILES 

Child  nutrition  programs: 
Child  and  adult  care  food  programs — 

Adult  meal  pattern.  37847 
NaiionaJ  school  lunch  program — 

,Meai  vupplements.  42483 
Women,  infants   and  children,  special 
suppiemcniai  food  program — 
Drug  and  other  harmful  substance  abuse 

information  and  referrals.  11497 
Emergencv  funding  Pule.  37633 
Fifteen  percent  capping  provision  rule.  51566 
Infant  forrrula  cost  containment  contracts; 
national  bid  solicitation  and  selection, 
-I'^Ol'^ 
Food  distribution  pwgnirr.s 
Food  donations— 

L'se  m  United  States,  temtores.  and 

possessions  and  areas  under  jurisdiction. 
^Q  111     . 
F'Xid  stamp  prf.-gran" 
FarTTi  BUI  ( 1990).  food  stamp  application  and 

income  exclusion  provisions.  213 
Foster  care  individuals  mi  pavments.  treatment. 
■^844; 

Homeless  individuals  eiigibiiity  and  benefits 
(Stewart  B   .McKinne>  Homeless 
Assistance  Acti.  and  thirdpany  payments 
treatment   Food  Secunty  Act  of  1985), 

5*444 

Public  assistance/supplemental  security  income 
households,  resource  exemption.  58455 

PROPOSED  RLLES 

Child  nutntion  programs" 

\V  innen,  infants,  and  children,  special 
supplemental  food  program — 
Fifteen  percent  capping  provision  rule.  40755 
F  h;o  jistnbudon  program; 
Donation  of  foods  for  use  in  US.,  temtories 
and  possessions,  and  areas  under 
jurisdiction   and  national  commodity 
processing  prograjn.  umformity.  29985 
Food  stamp  program 
F'xxl.  Agriculture  Conservaion   and  Trade  Act: 
miscellaneous  provisions,  and  earned 
income  tax  credit  provisions.  58458 
Propenv  nghis  forfeiture  and  denial.  64172 


Quality  control  claims.  State  agency  challenges, 
administrative  review  process.  5188 
Correction.  7296 
Student  eligibility  and  treatment  of  education 
assistance.  58463 
NOTICES 

Child  nutrition  progratns 
Child  and  adult  care  food  programs — 

Donated  food  value  (July  1,  1993- June  30. 

1994).  36635 
National  average  payment  rates,  day  care 
hoiTK  food  service  payment  rates,  etc  . 
36636 
Sununer  food  service  program; 
reimbursement  rates.  69 
Meals  and  milk,  free  and  reduced  price;  income 

eligibility  guidelines.  1 1 393 
National  school  lunch  and  school  breakfast 
programs — 
Nutrition  objeaives  for  school  meals; 
hearings.  47853 
National  school  lunch,  special  milk,  and  school 
breakfast  programs — 
National  average  payments/maximum 
reimbursement  rates.  36637 
Nutrient  standard  menu  planning  demonstration 

project.  17378 
Women,  infants,  and  children;  special 
supplemental  food  program;  poverty 
income  guidelines.  15836 
Food  distnbunon  programs: 

Conunodity  supplemental  food  program,  elderly 

poverty  income  guidelines.  15838 
Erttergency  food  assistance  program. 

commodities  donated  to  households,  soup 
kitchens,  and  food  banks  (1994  FY); 
availability.  57807 
Nutrition  program  for  elderly;  adjusted 
assistance  level.  52075 
Food  stamp  program: 
Recipient  claims  colleaion;  Federal  income  tax 

refund  offset  test,  expansion,  42<??7 
Vehicle  exclusion  limii  demonstrations.  66340 
Grants  and  cooperative  agreements,  availability, 
etc 
Food  stamp  program;  food  stamp  participation 
improvement,  21138 
Meetings: 
Commodity  Distribution  National  Advisory 

Council.  6202 
Matemal.  Infant,  and  Fetal  Nutrition  National 

Advisory  Council.  52260 
Welfare  Simplification  and  Coordination 
Advisory  Committee.  1 183'^ 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  mspection 
Accreditation  fees,  standards,  and  procedures  for 

FSIS  accredited  laboratones.  65254 
Chicken,  mechanically  deboned.  tncalcium 

phosphate  use.  63033 
Cured  pork  products — 
Citric  acid  as  color  preserver,  45238 
Soititol  use.  63521 
Fee  increases.  33322 
Meat  patties,  uncured;  heat -processing 
procedures,  cooking  instructions,  and 
cooling,  handling,  and  storage 
requirements,  41138 
Minor  ingredients  listing  in  other  than 

descending  order  of  predominance   .''8046. 
40468 
Nutrition  labeling — 
.Meat  and  poultry  products,  632,  43787, 
47624,  66075 


Ravs  meat  and  poultry  products  labeling; 

mandator,  safe  handling  statements.  43478. 

Smoke  flavorings  and  artificial  smoke 

flavonngs.  approval.  42188 
Sodium  and  potassium  lactate  as  flavor 

enhancers  and  flavoring  agents.  4067 
Sodium  citrate  as  anticoagulant  in  fresh  blood 

of  livestock;  increased  level.  59934 
Tocopherols  and  citnc  acid  in  various  meat 

products.  4S240 

PROPOSED  RULES 

Meat  and  poultry  inspection 

Accreditation  fees,  standards,  and  procedures  for 

FSIS  accredited  laboratones.  44236 
Beef,  lamb  and  pork  cuts,  use  of  ascorbic  acid, 

etc  .  51581 
Bird  amenability  determination.  38090 
Calves  and  adult  cattle:  differentiating  policy, 

4.'^;Q6 

Carbon  dio.xide  use  in  humane  swine  slaughter, 

47673 
Cured  pork  products — 

Citric  acid  as  color  preserver,  269 
Export  cenification  process  centralization  and 

automation,  54012 
Fee  increa.ses.  14177 
Labeling  system:  pnor  approval.  62014 
Mechanically  separated  (species),  labeling; 

vnthdravkn.  1Q781 
Nutniion  labeling — 
Use  of    "healthy"  and  similar  terms.  688. 
8560 
Poultry  product  produced  by  mechanical 

deboning  and  products  in  which  same  is 

used,  labehng,  33040 
Raw  meat  and  poultry  products  labeling; 

mandatory  safe  handling  statements.  58922 

NOTICES 

Meat  and  poultry  inspection: 

Food  Labeling  Division  policy  memoranda; 

semiannual  listing,  61064 
Rapid  microbiological  testing  methods; 

evaluation  cntena,  54325.  58231 
Retail  store  exemptions,  dollar  limitations 
ad)ustment.  44158 
Meetings 

Meat  and  Poultry  Inspection  National  Advisory 

Committee.  151. ''4 
Meat  and  poultry  regulators  program.  53705 
Microbiological  Cntena  for  Foods  National 
Advisory  Committee,  5353,  15134,  28389. 
31007 
RulemaJcing  petitions,  submissions  and  review 

procedures.  63570 
Strategic  plan,  development.  28389.  29254.  29695 

Foreign  .Agricultural  Service 

RULES 

Penshable  products  from  Andean  countries,  duty- 
free imports,  emergency  relief.  16103 
PROPOSED  Rl  LF^S 

Tobacco  exports,  reporting  and  recordiceeping 
requirements.  65941 

NOTICES 

Agncultural  Advisory  Committee  for  Trade: 

Appointment  nominations.  51802 
Committees,  establishment,  renewal,  termination, 
etc 
Agncultural  Policy  and  Technical  Advisory 
Committees  for  Trade.  51802 
Import  quotas  and  fees. 
Chocolate  crumb  from  Austraha.  country  of 
ongin  quota  adjusttnenl,  52260 
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Dairy  import  licenses.  43318 
Meetings: 
Emerging  Democracies  Advisory  Committee. 

Foreign   \ssets  I  ontrol  DfTict 

RULES 

Cuba.  Libya,  Iraq.  Haiti.  Serbia  and  Montenegro 
assets  control  or  sanctions  regulations; 
amendments.  47643 
Cuban  assets  control  regulations; 
AmendmenLs.  34709 

Telecommunications  services  between  Cuba  and 
United  States.  45060 
Federal  Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  sanctions  regulations.  13199, 
35828 
Foreign  assets  control  regulations; 
Training  and  orientation  services  provided  by 
U.S.  entities  to  Vietnamese  nationals. 
63083 
Vietnam;  international  institutions'  development 
projects;  participation.  68529 
Haitian  transactions  regulations.  3228.  4080. 

40043.  46540.  54024 
Libyan  sanctions  regulations 
Services  exportation  prohibition;  interpretation, 
13198 
Transaction  control  regulations.  13197 
UNITA  (Angola)  sanctions  regulations; 
National  Emergency  declaration  and  sanctions 
against  National  Union  for  Total 
Independence  of  Angola  (UNITA).  64904 

NOTICES 

Haiti;  blocked  individuals;  list  availability.  58480 

Forticn  Claims  Scltiement 
( ommis.siim 

NOTICtA 
Claims  against — 
Iran;  current  addresses  of  claimants  requested. 
26158 
Meetings;  Sunshine  Act.  6165.  7920.  12986. 
17641.  28092,  33143,  40687,  50633,  58900, 
64639 

Foreign-Tradt   Zom^^  Fii>;ird 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alaska.  48826.  51613 
Rowline  Alaska;  energy  pipeline  insulation 
plant.  50329 
.Anzona,  37907.  51614 

Intel  Corp  ;  integrated  circuits  and  computer 

products  plant.  62635 
Wal-Mart  Stores.  Inc.;  distribution/processing 
facility.  28393 
California.  6614,  44490.  44491.  47116,  65329 
Alps  Manufactunng  (USA).  Inc  ;  computer/ 
telecommunication/video  equipment  and 
auto  parts  plants.  46627 
Apple  Computer.  Inc..  electronic  data 
processing  and  communications 
equipment  manufacturing  plant.  5355 
Connecticut.  536,  50330.  65157 
Florida,  3532.  8930.  1 1 833,  31362,  36932, 
68115 
General  Electric  Co.;  simulation,  testing,  and 

control  systems  plant.  16395 
Group  Technologies  Corp.;  electronic/ 
computer/communication  equipment 
plant.  41709 
Reilly  Dairy  &  Food  Company  dairy  products 
plant.  4332? 


Hawaii.  5355    '^ 
Idaho.  11834 
Illinois 
Chrysler  Corp  ;  automobile  plant,  59236 
Maytag  Corp.;  re fngerat or/freezer 

manufactunng  plant.  33609 
Sanofi  Winthrop  L.P.,  warehouse/distribution 
facihty.  36933 
Indiana.  37908.  50330 
Amoco  Oil  Co  .  refinery/MTBE  facility, 

39006 
Fairmont  Homes,  Inc^Gulf  Stream,  Inc.. 
manufactured  housing  and  recreational 
vehicle  numufactunng  facilities.  2560S 
Mead  Johnson  &  Co  .  pharmaceutical  and 
nutritional  products  manufacrtunng 
facihties.  78 
Onkyo  Amenca.  Inc  .  electronic  audio  and 
acoustical  products  manufaaunng 
facility.  32512 
Toyota  Industrial  Equipment  Manufactunng. 
Inc.;  forklift  truck  manufactunng  facility. 
4147 
Kansas,  6112 
Sanofi  Winthrop  L.P.;  pharmaceutical  plant, 
33609 
Kentucky 
General  Electnc  Co  ;  home  appliance 
manufacturing  plant.  3532.  6614 
Toyota  Motor  Manufactunng.  USA  .  Inc.; 
automobile  manufactunng  plant.  39006 
Louisiana 
Equitable  Shipyards,  shipbuilding  facility, 

7528 
Trinity  Marine  Group/Equitable  Shipyard: 
shipbuilding  facility.  25606 
Massachusetts.  33254,  36516 
Michigan.  6614,  42288 
BASF  Corp.;  chemical  manufacturing 
facilities.  55040 
Minnesota,  16650 

Amencan  Feeds  &  Livestock  Co.,  Inc.; 

animal  feed  manufacturing  plant,  42288 
Davisco  International.  Inc  .  intermediate  dairy 

products  manufacturing  facilities,  5355 
Wirsbo  Co.;  polyethylene  tubing 
manufacturing  plant.  30143 
Wisconsin  Dairies  Cooperative;  infant 
formula/dairy  products  manufacturing 
plant.  11834 
Mississippi.  46628 
Chevron  USA.  Products  Co  ;  oil  refinery. 

41709 
Corteico  USA.  Inc.;  telephone  and  computer 
equipment  manufactunng  facihty,  31362 
Peavey  Electronics  Corp.;  electronic  audio/ 
acoustical  products  facilities.  46628 
Missoun 
Florsheim  Shoe  Co.;  manufacturing  and 

distribution  facilities.  44652 
Genera]  Motors  Corp..  automobile 

manufactunng  plant.  13583.  18304 
Montana.  6615 
Nebraska,  36389 
Kawasaki  Motors  Manufacturing  Corp  . 
USA;  motorcycles,  jet  skis,  and  all 
terrain  vehicles  manufactunng  plant, 
63335.  67909 
Nevada,  26959 
New  Jersey.  19405 
International  Ravors  &  Fragances,  Inc  ; 
flavor  and  fragrance  products  plant.  78 
New  Mexico.  39006,  64546 

Lukens  Medical  Corp.;  medical  sutures, 
65329 
New  York.  36390.'  59236 
Bally.  Inc  .  shoe  and  accessory  distribution/ 

processing  facility.  52743 
Sanofl  Winthrop  LP.  pharmaceutical  plant. 
?3254 


North  Carobna 
Carolmet.  Inc  .  germanium  lens  blank 

manufactunng  operaaon.  40627 
Merck  &  Co  .  Inc  .  phaimaceuucal  plant. 

44492 
Ohio.  537.  30143.  35427 
Consolidated  Biscuit  Co  .  food  products 

manufactunng  plant,  62636 
Ford  Motor  Co  .  passenger  and  cargo  vehicle 

manufaaunng  plant.  39007 
Lincoln  Electnc  Co  .  aK  welding  equipment 

and  supplies  manufactunng  plants. 

5I6I4 
Mr  Coffee.  Inc  ;  appliance/coffeemaker 

manufaauring  facilities.  47858.  48946 
Picker  Iniemaiional.  Inc  .  medical  diagnostic 

equipment  processing/distnbution 

facility,  .  42287 
Oklahoma.  50330 
Oregon.  61064 
Colby  Plastics  Processors.  Inc  ;  plastic  pipe 

manufactunng  plant.  21441 
Tofle  U.S.A..  Inc  .  stainless  steel  tubing  plant. 

537 
Pennsylvania.  35428 
Merck  &  Co..  Inc  ;  pharmaceutical 

manufactunng  facility.  38749 
Puerto  Rico 
Merck  Sharp  &  Dohme  Qui  mica  de  Puerto 

Rico.  Inc  .  pharmaceutical  plant.  44492. 

47013.47858 
SmithKline  Beecham  Co.,  pharmaceutical 

manufactunng  facilities.  7529 
Sterling  Pharmaceuticals  Inc  .  pharmaceutical 

manufactunng  facility.  29192.  36933 
South  Carolina.  50330.  59236.  62636 
BMW  Manufactunng  Corp  .  automobile 

numufactunng  plant.  40623 
Tennessee 
Global  Power  Co.;  nuclear  equipment  storage 

facilities.  58682 
Nissan  Motor  Manufaauring  Corp  USA  . 

automobile  and  pickup  truck 

manufaaunng  plant.  16650.  21334 
Sharp  Manufactunng  Co  of  America; 

portable  personal  computers 

manufaaunng  plant.  47859 
SmithKline  Beecham  Corp  .  pharmaceutical 

plant,  61065 
Tennessee  et  al ,  68 1 1 5 
Texas.  3533.  16173,  48826 

Amoco  Oil  Co  .  refinery,  petrochemical  and 

MTBE  complex.  16396 
BASF  Corp..  chemical  manufactunng 

faciliucs,  8929 
Dril-Quip.  Inc  ;  oil  field  equipment 

manufacturing  facilities.  28952 
Mid  States  Pipe  Fabncating.  Inc  ;  steel  pipe 

fabrication  facilities.  6391 1 
Oiltanking  of  Houston.  Inc.;  liquid  bulk 

storage  facilities.  3532 
Sanden  International  (USA).  Inc  .  auto  air 

conditioner  components  manufactunng 

plant.  78 
Shell  Oil  Co  ;  crude  oil  refinery  and 

petrochemical  complex,  681 16 
Virginia 

ABB  Power  Generation.  Inc  .  large  turbine 

electric  power  generator  facility.  16650 
Amoco  Oil  Co  ;  rrfiner)/MTBE  facility. 

31009 
Merck  &.  Co..  pharmaceutical  manufaauring 

facility,  68116 
Newport  News  Shipbuilding  &  Drydock  Co  . 

36390 
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Washjngion,  5356 
Sharp  Microelectronics  Technologv,  Inc.; 
bquid  crvwaJ  displav  manufaaunng 
plarn.  ,391%,  5033!',  5859 ^ 
Toray  Composites  ■  Amenca),  !nc    Cdrtvm 
fiber  composiie  matenals  manufacturing 
plant,  n:o8 
Wisconsin.  414",  26959,  30144,  32512 

Forest  Service 

RLXES 

\iaska  National  Interest  Lands  Con.ser^  ation  Act; 

Title  VIII  implementation  i  subsistence 

pnomy).  P^6.  31175.  31:?: 
Correction.  61810 
Nanonal  Forest  System  projeas  and  activities; 

notice,  comment,  and  appeal  procedurts;  and 

National  Forest  plans  and  project  decisions, 

review  request,  589«>J 

PROPOSED  RLXES 

Alaska  National  Interest  Lands  Consei^ation  Act; 
Title  Vlll  implementation  'Subsistence 
pnontyi.  466"'h 
Meeting.  I435(/.  4(ng,^ 
Land  uses  and  prohibitions 

NoncorrmierciaJ  group  uses.  26940 
National  Forest  System  projects  and  activities; 
notice   comment,  and  appeal  procedures;  and 
National  Forest  plans  and  proiect  decisions; 
review  request,  19369,  25959 
National  recreation  area^ 
Hells  Canyon  National  Recreaimn  Area,  OR  and 
ID  pnvate  lands  maintenance,  65300 
Range  management 
Graang  and  livestock  use  and  grazing  fees, 
43202.  48808 

NOTICES 

Alaska  public  lands,  fish  and  wildlife,  subsistence 

takes.  5955.  ITV.  48635 
Appealable  decisions,  legal  nobce: 
Ea.stem  region.  28546 
Intemnouniain  region,  17570,  57944 
Northern  region.  26530,  68114 
Pacific  Northwest  region.  26735.  62322 
Southern  Region,  2^''9',  '8322 
Southwestern  region,  3cr'0 
Appeal  exemp<ions,  timber  sales 
Angelina  National  Forest,  TX,  '3066 
Black  Hills  NaoonaJ  Forest,  SD  and  WY,  39192 
Boise  National  Forest,  ID,  151,34,  21437, 

21438,  31008,  36639,  44489,47712 
Chattahoochee -Oconee  National  Forest.  GA, 

19404 
Cherokee  National  Forest.  GA.  21 1^9 
Cherokee  National  Forest.  TN,  2^991 
Clearwater  National  Forest.  ID,  39193,  43319, 

454^9.  57531 
Clearwater  National  Forest.  VfT  43864 
Colville  National  Forest,  WA.  30749,  43319. 

53912 
Coronado  National  Forest,  AZ  49469 
Daniel  Boone  National  Forest,  KY,  45479, 

48634 
Dixie  National  Forest,  LT,  43320,  47713, 

50899.  520^5 
Eldorado  National  Forest.  CA.  31690 
Fishiake  National  Forest,  LT,  21439 
Flathead  National  Forest.  MT,  36927 
Fremont  Nanonal  Forest.  OR,  30749.  34781 
Gallatm  Nauonal  Forest.  MT  33429 
George  Washington  National  Forest.  VA,  60421 
Gila  National  Forest.  NM,  53186 
Helena  National  Forest,  MT,  2596" 
Idaho  Panhandle  Nanonal  Forests,  ID,  4407. 

12358,  27264,  28392.  32508.  32509, 


32510,  33430,  36927.  43614,  45093. 
45480,  47857 
Jefferson  National  Forest  VA,  26529,  27264, 
46157,60421 

Kai^ib  National  Potest,  AZ,  52946 
Klamath  .Nauonal  Forest.  CA,  31691.  34408. 

39523 
Kootenai  National  Forest.  MT.  26955.  29384. 

33431.  36928,  36929,  36930,  37702. 

37703,  39193.  43321,  43864,  44651, 

45094,  45480,  46946,  4"431.  50539, 

51048.  51049 
Lincoln  National  Forest,  NM,  42282 
Malheur  National  Forest,  OR.  27265.  33794. 

40789.43321 
Manb-La  Sal  National  Forest.  LT.  44489 
Medicine  Bow  National  Forest,  WY,  50539 
Modoc  National  Forest.  CA.  51608 
Nantahala  National  Forest.  NC.  30012 
Ne;  Pfax  Nauonal  Forest.  ID.  381 14,  48032 
Ocala  National  Forest,  GA,  18199 
Ochoco  National  Forest,  OR,  611)9,  13346 
Okanogan  Nauonal  Forest,  WA.  4407,  4408, 

30750.  44321 
Ouachiu  National  Forest.  AR.  47252 
Payene  National  Forest  ID.  9557,  11022.  26955 
Plumas  Nauonal  Forest.  CA.  34559 
Sabine  Nauonal  Forest  TX.  28548,  29807 
Salmon  National  Forest,  ID,  26956,  26957 
Sawtooth  Nanonal  Forest.  ID.  30142.  50900 
Sequoia  Nanonal  Forest.  CA.  8034.  12219. 

12575.  59009 
Stanislaus  Nauonal  Forest,  CA.  11022 
Tahoe  National  Forest.  CA.  39194 
Targhee  Nanonal  Forest  ID.  46158.  46159 
Toiyabe  Nanonal  Forest  NV.  50900 
Uinta  National  Forest  LT.  17858 
Umadlla  National  Forest  OR.  6109-6111. 

13445,  26737,  41457 
Wallowa- Whionan  National  Forest,  OR,  7064, 

47432 
Willamette  National  Forest  OR,  4409,  7064, 

7065,  8253,  13446.  33794 
Boundary  establishment,  descnptions.  etc  : 
Apalachicola  National  Forest.  FL,  27992 
Bagley  Valley  Purchase  Unit  CA.  1  1395 
Bayou  Bcouf  Purcha.se  Lnit  LA,  42938 
Bogachiel  Purchase  I  nit,  WA,  42524 
Coeur  D'Alene  Purchase  Unit  ID,  53912 
Gory  Hole  Cave  Purchase  I  nit,  LN,  ^9524 
Liale  Missouri  and  Cossatot  Nanonal  Wild  and 

Scenic  Rivers,  AR,  59445 
Nckoosa  Purcha.se  Unit.  FL,  39524 
Ouachita  Purchase  Unit  AR.  51313 
Ozark  Purchase  Unit,  AR,  42524.  45946 
Quachita  Purcha,se  Unit,  AR,  41239 
Skagit  Purchase  Unit  WA,  35426,  50540 
Sur  Sur  Purchase  Unit,  CA.  35427 
Committees;  estabhshment  renewal,  termination, 
etc 
Polyoxometalatc  Ble-aching  Consortium.  42282 
Environmental  statements,  availability,  etc 
Angeles  National  Forest,  CA,  6108 
Ashley  National  Forest,  UT,  21556 
Beaverhead  National  Forest  et  al  ,  MT,  37457 
Bigbom  Nanonal  Forest,  WY.  11830 
BittemxH  National  Forest  MT.  30751 
Boiac  National  Forest.  ID.  16169,  17859,  40789 
Bridger-Teton  National  Forest  WY.  43094 
Canbou  National  Forest,  ID,  64543 
Cherokee  Nanonal  Forest  TN,  et  al  ,  34560 
Chugach  National  Forest,  AK,  6385 
Clearwater  National  Forest  ID,  5706.  8582, 

8^33,  32643,  32903,  44159,  59704,  60833 
CoiuiDbia  River  Gorge  National  Scenic  Area. 

OR,  11023,62325 


Conata  BasiiVBadlands  Area.  SD:  reintroduciion 

of  black-footed  ferrets,  570'' 
Custer  National  Forest,  MT.  59983 
Deerlodge  National  Forest,  MT,  1 1  395 
Dixie  Nanonal  Forest  LT,  21702,  28951,  31360 
Eldorado  Nauonal  Forest  et  al  ,  CA,  5353 
Erambert  and  Black  Creek  Seed  Orchards.  MS, 

52743 
Flathead  Nauonal  Forest  MT,  7210,  260% 
Gallatin  National  Forest,  MT,  8035,  27992 
Gila  National  Forest  NM.  21140 
Grand  Mesa.  Uncompahgre.  and  Gunnison 

Nanonal  Forests,  CO,  31493,  33608 
Helena  National  Forest  et  al  ,  MT.  44159 
Helena  National  Forest  MT.  38740,  43322, 

60834 
Homochino  Nanonal  Forest  MS.  13738 
Humboldt  Nauonal  Forest  NV.  11583,  12575 
Idaho  Panhandle  Nauonal  Forest  ID.  29807, 

31493,  33431,  33432,  .34240,  36930. 

45879.  48503.  52742,  53913 
Inyo  Nanonal  Forest  CA.  9143,  9557.  29566, 

53185,  ,54109 
Jefferson  Nanonal  Forest  et  al  ,  VA,  33248 
Jefferson  Nanonal  Forest,  KY,  et  al  ,  34561 
Kisatchie  National  Forest.  LA,  41455 
Kootenai  Nanonal  Forest,  MT,  6385.  6772- 

6773,  19646,  27266,  30753.  30763 
Lewis  and  Clark  Nanonal  Forest.  MT,  40621 
Los  Padres  National  Forest,  CA.  55037 
Malheur  National  Forest,  OR,  11831 
Medicine  Bow  National  Forest,  WY  et  al.. 

13250 
Modoc  and  La.s.sen  Counties,  CA;  noxious  weed 

control,  52258 
Monongahela  National  Forest,  WV,  60836 
Mt  Baker- Snoqualmie  Nanonal  Forest.  WA. 

38358 
Ne?  Perce  Nanonal  Forest.  ID  45880 
Northern  spotted  owl,  habitat  management, 

40444 
Northern  spotted  owl  management  plan;  national 

forests.  CA,  OR,  and  WA,  32343.  44651 
Okanogan  National  Forest,  W.A.  19646 
Pacific  Northwest  Region,  nursery  pest 

management,  65963 
Pacific  Southwest  Region,  California  spotted 

owl.  Sierran  province  management  14554. 

26531 
Payette  Nanonal  Forest  ID,  16394,  27994, 

30764,  30765,  33432,  69318 
Plumas  Nanonal  Forest,  CA,  4655,  68849 
Red-cockaded  woodpecker  and  habitat 

management.  Southern  Region.  60838 
Rocky  Mountain  Region,  nursery  pest 

management.  49965 
Roosevelt  Nanonal  Forest,  CO,  49469.  50901, 

51313 
Routt  Nanonal  Forest  CO,  37904 
Salitxin  National  Forest,  ID.  38556 
Salmon  National  Forests,  et  al  ,  ID,  21557 
San  Bernardino  National  Forest,  CA,  11583 
Santa  Fe  National  Forest,  NM.  16170 
Sawtooth  Nauonal  Forest.  ID.  42524 
Sequoia  Nauonal  Forest,  CA.  52259.  60832, 

60840 
Siuslaw  Nauonal  Forest  OR.  4410 
Six  Rivers  National  Forest,  CA,  25601 
Tahoe  Nauonal  Forest.  CA.  25601.  25799. 

31360,  65697 
Targhee  Nauonal  Forest  ID  and  WY,  29567 
Targhee  National  Forest  WY.  60840 
Tongass  National  Forest  AK,  21559.  32904, 

37458,  38557,  52076 
Wallowa- Whitman  National  Forest,  OR.  30766, 

33932.  53913,  54326 
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Wasalch-Cache  National  Forest,  UT.  64719 
Weoatchee  National  Forest,  WA,  12929 
Willamette  National  Forest.  OR.  6111,  12577 
Forest  five-year  noxious  weed  control  program, 
amendments. 
Lewis  and  Clark  Nauonal  Forest.  MT.  21560 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Recycled  fibers  enzymatic  deinking.  38115, 

42283,  45095 
Timber  bridge  research  joint  venture 
agreements,  42283 
Jurisdiction  transfer 

Georgia,  40406 
Lostine  Wild  and  Scenic  River;  management  plan, 

52077 
Meetings: 
Allegheny  Wild  and  Scenic  River  Southem  and 
Northern  Advisory  Councils,  3932,  7212, 
12023,  17860,  26098,  31495.  36389, 
41082,  47432,  54551 
Federal  Subsistence  Regional  Advisory 

Councils,  48364 
Forest  legacy  program;  implementation,  60841 
Grand  Island  Advisory  Commission,  37907, 

41458,  52077 
Hawaii  Tropical  Forest  Recovery  Task  Force. 

37703.  62094 
National  Urban  and  Community  Forestry 

Advisory  Council.  15135,  52077,  68629 
Newberry  National  Volcanic  Monument 
Advisory  Council,  7212,  17204,  31008, 
40407,  53498 
Memorandums  of  understanding: 

Animal  damage  management,  37704 
National  Forest  System  lands: 
Electronic  communication  sites,  rental  fee 

schedule.  37840 
Noxious  weed  management.  64289 
Western  livestock  grazing  fees,  4655 
Northern  goshawk  in  Southwestern  Region; 

management  guidelines.  63910 
North  Fork  John  Day  Wild  and  Scenic  River; 

management  plan,  53498 
Organic  Administration  Act: 

Forest  lieu  selection  lands;  title,  69319 
Organization,  functions,  and  authority  delegations: 
Forest  Supervisors,  Pacific  Northwest  Region, 
30766 
Rocky  Mountain  region;  sensitive  species  interim 
directive;  availability.  19648 

General  Accounting  Office 

RII.HS 

Practice  and  procedure: 
Personnel  Appeals  Board,  61988 

PROPOSED  RULES 
Practice  and  procedure: 
Personnel  Appeals  Board,  25785 

NOTICES 

Accounting  (Title  2);  policy  and  procedures 
manual  for  guidance  of  Federal  agencies; 
status  letter  availability.  64587 

Committees;  establishment,  renewal,  termination, 
etc.: 
Federal  Accounting  Standards  Advisory  Board, 

Governmeni  Auditing  Siandards  ("yellow  book"); 

exposure  draft  availability,  40149 
Meetings: 
Federal  Accounting  Standards  Advisory  Board, 
4703,  7232,  13269.  17232,  26980,  31035, 
36205,  45493,  52968,  59269.  60202.  63378 
Government  Auditing  Standards  Advisory 
Council.  3284 


General  Services  Administration 

RLLE.S 

Acquisition  .regulations 
Amendments.  52442 

Board  of  Contract  Appeals;  rules  of  procedure, 
procurement  protests,  and  contract  disputes, 
69246 
Contracbng  officer  warrant  program.  58283 
Contractor  inspection  systems,  international 

standards  for  quality  management.  64693 
Debarment  and  suspension,  administrative 
records.  26919 
Correction.  29254 
Multiple  award  schedule  contractors"  submission 
and  distribution  of  authorized  pricelists. 
54523 
North  American  Free  Trade  Agreement 
(NAFTA)— 
U.S.  and  European  Economic  Community, 
ntemorandum  of  understanding  on 
govemnient  procurement  and  NAFTA, 
69243 
Service  contracts;  price  adjustment  clause. 
47398. 
CFR  correction,  8235 
Federal  Acquisition  Regulation  (FAR): 

Federal  construction  contracts;  open  bidding, 

12140 
Nonmanufacturer  rule,  correction,  3850 
U.S.  and  European  Economic  Community; 
memorandum  of  understanding, 
government  procurement  and  sanctions 
imposed  on  European  Community.  31140 
Federal  property  manageinent: 
Aviation,  transportation,  and  motor  vehicles — 
Centralized  household  goods  traffic 

management  program,  48972.  53889 
Fuel  economy  standards,  motor  vehicle 
acquisition  procedures,  and  motor 
vehicle  accident  reporting  form,  65288 
Government  aircraft  documentation,  approval, 

and  use.  53660 
Interagency  fleet  management  system 

vehicles;  use  and  care,  63531 
Official  uavel  cash  use.  39664 
Donation  of  personal  property — 
Federal  surplus  personal  property  donation  to 
providers  of  assistance  to  homeless 
individuals.  39666 
Public  buildings  and  space — 
Real  property  acquisition;  leasing  policy, 

40592 
Space  utilization  and  assignment.  52917 
State  and  local  government  grants  and 
cooperative  agreements;  uniform 
administrative  requirements.  43270 
Supply  and  procurement — 

Supply  sources  use  pnorities.  41637 
Utilization,  donation,  and  disposal  of  foreign 
gifts  and  decorations — 
"Minimal  value"  definition,  46088 
Federal  travel: 
Commercial  carrier  accommodations,  conference 
planning,  actual  subsistence  expense 
reimbursement,  indirect  travel,  new 
appointee  relocation  allowances,  etc., 
58234 
Correction,  60390 
Federal  and  State  relocation  income  tax 
allowance  tables,  8547 
Puerto  Rico  et  aj..,  15436 
Per  diem  localities;  maximum  lodging  and  meal 

allowances.  12890.  58501.  67950 
Real  estate  sale  and  purchase  expenses;  increase 
in  maximum  reimbursement  limitations, 
53177 


PROPOSED  RULES 

Acquisition  regulations 
E)ebarment  and  suspension  factfinding.  26948 
Mulaple  award  schedule  pnce  reductions  clause, 

32890 
Mulaple  award  schedules  program;  cancellation. 

32085 
Proprietary  infonnation;  disclosure  and  use, 
42715 
Federal  Acquisition  Regulation  (FAR) 
Debarment  and  suspension  offenses;  tax 

evasion.  63494 
Defective  cost  or  pncing  data  in  postaward 

audits.  64824 
Electronic  contracting,  69588 
Food  products,  blanket  purchase  agreements 

invoicing.  59616 
Inconsistencies,  termination  for  convenience  of 
Government  (fixed  price);  clarification. 
64826 
Postponement  of  bid  openings  or  closing  dates. 

5%18 
Regulatory  agenda.  25238.  57242 
Sealed  bid  qualification  requirements.  63492 
Federal  claims  colleaion.  tax  refund  offset.  46596 
Federal  Information  Resources  Management 
Regulation: 
Delegations  of  procurement  authonty  and 
justifications  for  other  than  full  and  open 
competition  when  using  nonmandatory 
schedule  contracts,  49005 
Miscellaneous  amendments.  64389 
Federal  property  management 
Supply  and  procurement — 
Office  copying  machines  seleaion.  39720 
Regulatory  agenda.  25106,  57112 

NOTICES 

Acquisition  regulations: 
Medical  record-contributor's  list  of  pathological 

material  (SF  543);  stocking  change,  28407 
Small  business  competitiveness  demonstration 

program;  sohcitation  procedures  change, 

69366 
Agency  information  collection  activities  under 
0MB  review,  5730.  7786.  14212.  14213. 
19260,  30170.  31714,  31715.  32135,  33821, 
36205 
Child  care  and  development  programs 

Child  care  providers  in  GSA-controlled  space, 

special  conditions  to  hcensing  agreements, 

34801 
Environmental  statements,  availability,  etc.: 
Atlanta,  GA;  Atlanu  Federal  Center,  42971 
Boulder,  CO,  National  Institute  of  Standards 

and  Technology  Advanced  Technology 

Laboratory,  67794 
Boulder,  CO;  National  Oceanic  and 

Atmosphenc  Administration  Federal 

Building,  16195 
Bowie,  MD:  Census  Bureau  data  processing 

center.  44186 
Calexico.  CA;  border  station  construction, 

12243 
Imperial  County,  CA;  border  station,  41791 
Imperial  County,  CA;  port  of  entry,  63580 
Naval  Station,  Anacostia.  DC;  remote  delivery 

site/vehicle  maintenance  facility,  44186 
Sacramento,  CA;  U.S.  Courthouse  and  Federal 

Building.  34586 
San  Francisco,  CA;  Federal  building 

construction,  28969 
Santa  Ana.  CA.  Ronald  Reagan  Federal 

Building-U.S  Courthouse.  19672,  45493 
Seattle.  WA;  Federal  Courthouse  Building. 

34055 
Suitland.  MD;  Suitland  Federal  Center.  69366 
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WKtungton,  DC;  Southex^.!  Fedfrui  Lenus. 
5992 

Federa]  ^cqui<;Uii-'n  RegUiac.r    •^■\R,i 

1W>  consolidated  reprnt    -h-^ leaf  edition. 

■\genc\  inlorniation  .oilectiun  atiiviiie^  inJe: 
OMB  review,  539,  5962,  6389,  6481.  7549, 
S046,  8588.  12945.  12946.  13252;  15489, 
15490,  15844,  16653,  19664,  32108, 
33435,  33436,  46948,  49477.  51621. 
57587,65162.68636 
Federal  Supply  Service,  multiple  award  schedule 

program.  31215 
Fedenl  Suppiv  SerMce  orders 

Paper  purcha.se  and  delivery  orders. 
Jiscontinuance.  5731.  51350 
Federaj  telecommunicaiions  standard"; 
Telecommunications — 

HF  Radio  Automatic  Link  Esutashment, 

HF  Radio  Automauc  Networking,  etc  ,  53737 
HF  radio  auioinabc  operation  in  stressed 

environments.  Section  1 :  linking 

protection,  39816 

Federtil  erase! 

Speciaj  actual  subsistence  expense 
-eimt^ursemeni  >eiling — 
Augusu  I  Richmond  County),  GA.  and 
Oshkosh  (Winnebago  County),  Wl, 
19!2« 
Flonda  disaster  irti-''   5730,  25651 
T-peka    Shawnee  Counryl,  KS.  52968 
Grants  and  cwperair-e  agjeements:  availability, 
etc 
Small  busines.  compt!lU^cnes^  de iTionstradon 
program.  8764,  35005 
interagency  Conunittee  for  Medical  Records 

I  fCMR).  inedical  standard  forms  cancellation. 
16195 
Intercity  telecommunications  services,  28880, 

47902 
Medical  record-radiation  therapy  (SF  525);  form 

cancellation,  46974 
Meetings: 

\fncan  Bunal  Ground  Steering  Committee. 

16534.  21582,  38128.  59042.  65184 
Business  Advisory  Board,  52314 
Post-FTS2000  concept  development  conference, 
45339 
Multiple  Award  Federal  Supply  Schedule: 
Erosion  control  fabnc,  32135 
Facsimile  paper.  161% 
Self-adhesive  labels  for  dry  and  wet  toners. 
31534 
Organization,  functions,  and  authority  delegations: 
Interior  Secretary.  19673 
Transportation  Secretary.  26325,  42732 
Presidential  appointees'  offices;  expenditures 

■imnation  guidelines,  3026 
Pr.'^acv  A,ct 

S>stem,s  of  records,  6124.  39208.  53515,  64587 
Propens  transfers: 
Border  station,  Del  Rio.  TX.  6493 
Ford  Peck  Lake  Project,  MT.  64589 
Louisiana  Arms  Ammunition  Plant  (portion), 
V-ebster  Parsh,  LA,  I'^^JJ 
Senior  Executive  Service 
Performance  Revie*  B-ara   iienibership, 
26980.  64<si'i 
Small  business  competitiveness  demonstration 
program,  solicitation  procedures  change, 
17233.  53738 

Geological  Survey 

Rll.ES 

State  Aaier  :esear..n  institute  program,  27203 
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.NOTICES 

Agency  information  collection  activities  under 
OMB  leview,  7156.  18107.  18108.  48672, 
67805 
Digital  Line  Gfapti.  Elevabon  Model,  and 

Otthophoioquad  daa  from  topographic  maps 
for  entry  into  National  Digital  Canographic 
Dau  Base,  49523 
Freedom  of  Information  Act,  impleincntation. 

8767 
Grant  and  cooperative  agreement  awards: 
Agriculture  Department  et  al,  36219 
CHIM  Evaluation  Consortium,  48372 
Environmental  Systems  Research  Institute. 

41103 
Etak.  Inc.,  52320 
Unisys  Corp..  52321 
Grants  and  cooperative  agreements;  availability, 
etc 
National  earthquake  hazards  reduction  program. 

7240 
Snow  Gulch  and  Galena  Creek,  NV;  mapping, 
42984 
Meetings: 
Earth  Observing  System  Land  Processes 

Distributed  Active  Archive  Center  Science 
Advisory  Panel,  17623,  53213 
Federal  Geographic  Data  Committee.  34272, 

51099 
Monitoring  Water  (Juality  Iniergovemmental 

Task  Force.  26003 
National  Earthquake  Prediction  Evaluation 

Council,  29633 
National  Water-Quality  Assessment  Advisory 

Council,  60051 
Water  Data  for  Public  Use  Advisory  Committee, 
34589 
National  Environmental  Policy  Act; 
implementation,  15355.  47473 
Nauonal  Mineral  Resources  Assessinent  Program; 

volunteers,  contribution  acceptance.  21186 
Privacy  Act: 

Systems  of  records.  30804.  39230.  43120 
Survey  plat  fihngs: 
Idaho.  42983 

Government  Fthics  Office 

RULES 

Conflict  of  interests,  33755 

Miscellaneous  amendments,  69176 
Executive  Branch  employees;  financial  disclosure, 

qualified  trusts,  and  divestiture  certificates, 

38911,63023 
Organization,  functions,  and  authority  delegations; 

miscellaneous  amendments  69176 

PROPOSED  RULES 

Executive  Branch  employees,  financial  disclosure. 

quahfied  trusts,  and  divestiture  certificates. 

46096 
Regulatory  agenda,  25146,  57152 

NOTICES 

Agency  information  colleaion  activities  under 

OMB  review.  26790.  32359 
International  Conference  on  Government  Ethics; 

request  for  support.  53994 
Part-time  career  employment  pohcy  duxctive. 

34283 
Senior  Executive  Service: 

Performance  Review  Board   membership.  14225 

Governinent  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council,  21727,  50006 


GPO  Electronic  Intormation  .Access 

Enhancement  Act  (1993)  implementation. 

52969 

Harr\  S.  Truman  Scholarship 
Foundation 

NOTICES 

Meetings,  Sunshine  .Act,  8097 

Nominations  from  eligible  two-year  institutions  of 

higher  learning,  4172,  58003 

Health  and  Human  Services 
Department 

See  Agency  for  Health  Care  Policy  and  Research; 

Agencv  tor  Toxic  Substances  and  Disease 
Registrv,  Aging  Administration.  Centers  for 
Disease  Control  and  Prevention;  Children  and 
Families  Administration.  Child  Support 
Enforcement  Office,  Communitv  Services 
Office.  Food  and  Drug  Administration. 
Health  Care  Financing  Administration.  Health 
Resources  and  Ser%ices  .Administration. 
Indian  Health  Service,  Inspector  General 
Office   Health  and  Human  Services 
Opanment    National  Institutes  of  Health; 
Public  He;ilth  SerMcc  Refugee  Resettlement 
Office,  Social  Secuntv  Administration, 
Substance  Abuse  and  Mental  Health  Services 
•Administration 

RILES 

Block  grants 

Social  services  program,  reporting  and 

recordkeeping  requirements,  ^il  :s 
Substance  abuse  prevention  and  treatment, 
17062 
Correction.  21218 

PROPOSED  RULES 

Block  grants 

Low-income  horm-  energy  assistance  program, 

etc..  60498 
Substance  abuse  prevention  and  treatment,  sale 
or  distnbution  of  tobacco  products  to 
individuals  under  18  years,  45156 
Regulatory  agenda.  24272.  56294 

NOTICES 

A2enc\  information  collection  activities  under 
OMB  review.  8287,  11607,  21727,  36966. 
429-'4.  51350.  53517,66362 
Commmees;  establishment,  renewal,  termination. 
etc 
Acquired  Immune  Deficiency  Syndrome  (AIDS) 
Drug  Development  National  Task  Force, 
63582.  6358? 
Dietary  Guidelines  Advisory  Committee,  38576 
Family  planning  service  projects  ("gag  rule"), 
human  fetal  tissue  transplantation,  and  RU- 
486  (Mifepristinei  importation.  Secretary's 
actions  in  accordance  with  President's 
directives,  ''468 
Federal  claims,  interest  rates  on  overdue  debts. 

5009,  P591,  :<8408.  "^Mir 
Grants  and  cooperative  agreements,  availability, 
etc 
Emergency  medical  services  for  children; 
demonstration  program.  16196 
Meetings 

Health  Promotion  and  Disease  Prevenuon 
Council.  11863 
National  Nutrition  .Monitoring  and  Related 

Research  Program,  ten-year  comprehensive 
plan,  availability.  32''52 
Nondiscnminaiion  on  basis  of  handicap  in 

federally -conducted  programs  and  activities, 
self-evaluanon  report  availabihty,  21456 
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Organization,  functions,  and  authority  delegations: 
Agency  for  Toxic  Substances  and  Disease 

Registry.  7568 
Aging  Administration.  12040 
Assistant  Secretary  for  Health.  7565,  35460 
Assistant  Secretary  for  Health  and  Scientific 

Affairs.  35460 
Assistant  Secretary  for  Planning  and  Evaluation. 

68649 
Centers  for  Disease  Control.  3963.  6167 
Centers  for  Disease  Control  and  Prevention. 
45339 
National  immunization  program.  59052 
Depanmental  Appeals  Board  administrative  law 

judges.  58170 
Depanmental  Appeals  Board  Chair  and 

members,  58171 
Food  and  Drug  Administration.  45111 
Health  Care  Financing  Administration,  42079 
Indian  Health  Service,  36693 
Inspector  General  Office,  12039,  44685 
National  Institutes  of  Health.  5731 
Public  Affairs  Office,  52969 
Poveny  income  guidelines;  annual  revision,  8287 
Privacy  Act; 

Systems  of  records,  28880,  29228 
Scientific  misconduct  findings;  administrative 
actions: 
Freisheim,  James  H.,  Ph.D.,  et  al..  33830 
Sugata.  Fumihiko.  M.D  .  47143 
Senior  Executive  Service 
Performance  Review  Boards,  membership. 
5S170.  60858 
Social  security  benefits: 
Cost  of  living  increase,  SSI  monthly  benefit 
amounts  increase,  average  of  total  wages, 
contribution  and  benefit  base,  etc.,  19152. 
58004 
State  assistance  expenditures;  Federal  financial 
participation.  66362 

Health  t  ari'  Fmananu 
Administration 

See  Inspector  General  Office.  Health  and  Human 
Services  Department 

RULES 

Clinical  laboratories  improvenient: 
Laboratories  regulations.  5215,  48323 
Correction,  5212,  39154 
Medicaid: 
Alien  eligibility — 
Eligibility  and  coverage  requirements.  4908, 

9120,  26185.44457 
Correction.  39092.  50635,  51408 
Laboratories  regulations,  5215.  48323 

Correction.  5212.  39154 
Nursing  facilities;  individuals  with  mental 

illness  and  mental  retardation;  preadmission 
screening  and  annual  resident  review; 
correction.  25784 
Paternity  establishment  and  medical  support  and 
payments;  exemption  of  poverty  level 
pregnant  women  from  cooperation 
requirement.  4904 
Provider-related  donations  and  health  care- 
related  taxes,  and  disproportionate  share 
hospitals  payments;  limitations,  6095, 
43156 
Correction.  44.536,  51130 
Qualified  family  members;  eligibihty  and 

definition,  48611 
Revaluation  of  assets;  correction,  17527 
Medicare: 
Customized  wheelchairs;  payment,  34916 
Durable  medical  equipment,  prosthetics, 

orthotics,  and  supplies  (DMEPOS);  carrier 
claims  jurisdiction,  60879 


Essential  access  cortimunity  and  rural  primary 

care  hospitals,  30630 
Correction,  49934 
Health  maintenance  organizations  (HMO); 

technical  amendments,  38062 
Hospital  inpatient  prospective  payment  systems 

and  1994  FY  rates,  46270 
Correction,  67350 
Hospitals;  uniform  cost  reporting  system 

demonstration  project,  54045 
Intermediary  and  earner  checks  that  are  lost. 

stolen,  defaced,  mutilated,  destroyed  or 

paid  on  forged  endorsements,  65 1 26 
Laboratones  regulations,  5215,  48323. 

Correction.  5212,  39154 
National  accreditation  organizations,  deeming 

authonty  granting  and  withdrawal,  61816 
Nursing  facilities,  individuals  with  mental 

illness  and  mental  retardation,  preadmission 

screening  and  annual  resident  review, 

correction,  25784 
Physician  fee  schedule  (1994  CY);  payment 

policies  and  relative  value  unit  adjustments, 

63626 
Revaluation  of  assets,  correction. 

17527 
Rural  health  clinics;  required  laboratory 

procedures.  63533 
Self-implementing  coverage  and  payments 

provisions.  58502 

PROPOSED  RULES 

Medicaid: 
Case  management  services;  optional  coverage. 

53481 
Child  support  enforcement  agency  referrals, 

medicaid  agency  requirements,  49272 
Clinical  diagnostic  laboratory  tests;  fee 

schedules  and  payment  policy,  43832 
Early  and  periodic  screening,  diagnosis,  and 

treatment  (EPSDT)  services  defined,  51288 
Extended  medical  assistance  for  certain  families 

who  lose  AFDC  eligibility,  etc.,  65312 
Minimum  physiaan  qualifications  for  services 

to  children  under  age  21  and  pregnant 

women,  42041 
Prepaid  health  care  organizations;  physician 

incentive  plans  requirements,  8568 
Medicare: 
Cervical  cancer,  early  detection;  screening  pap 

smears  coverage,  62312 
Clinical  diagnostic  laboratory  tests;  fee 

schedules  and  payment  policy,  43832 
Clinical  psychologist,  other  psychologist,  and 

clinical  social  worker  services;  coverage 

and  payment.  68829 
Health  maintenance  orgamzations  (HMO); 

organizational  structure  and  services,  38170 
Correction.  46925 
HIV  infectious  blood  and  blood  products; 

hospital  standard.  34977 
Hospital  inpatient  prospeaive  payment  systems 

and  1994  FV  rates.  30222,  34742 
Interest  expense  and  income  from  zero  coupon 

bonds;  reporting  by  providers,  65150 
Physician  fee  schedule,  revisions  to  payment 

policies,  37994 
Prepaid  health  care  organizations;  physician 

incentive  plans  requirements,  8568 
Risk  health  maintenance  organizations  and 

competitive  medical  plans;  retroactive 
nroUment  and  discnrollnient,  68366 

Agency  information  collection  activities  under 
0MB  review,  7142,  7143,  21174,  29416, 
38579,  46198,  47904.  54159.  59270,  60204, 
62357.  67795 


Ginical  laboratones  improvement: 
Laboratones  exemption;  Washington  State, 
52112 
Cofiunission  on  Office  Laboratory  Accreditation; 

approval,  68148 
Federal  financial  participation  in  State  assistance 
expenditures.  Federal  percentages  and  Federal 
medical  assistance  percentages,  correction, 
46196 
Health  maintenance  organizations  (HMO) 

qualification  determinations  and  compliance 
actions,  5402,  39820,  51632,  31407,  51833 
Medicaid : 
Disproportionate  share  hospitals,  1993  FY 
aggregate  payments  limitations,  43184 
Joint  Commission  on  Accreditation  of  Health 
Care,  honte  care  organization  standards 
recognition,  35007 
Management  information  systems,  functional 

requirements,  61692 
Program  issuances  and  coverage  deasions; 
quarterly  listing,  3028,  9244,  16837,  * 
36967,  46200,  677% 
State  plan  amendments,  reconsideration; 
heanngs — 
Arkansas,  14577 
New  York,  47905 
Pennsylvania.  60039 
Medicare 

Ambulatory  surgical  centers;  covered  surgical 
procedures;  list  additions  and  deletions, 
implementation  stay,  51355,  62128,  65357 
Fiscal  intermedianes  and  earners- 
Budgets;  data,  standards,  and  methodology. 

33822 
Critena  and  standards  for  evaluating 

performance  dunng  1994  FY,  51085 
Data,  standards,  and  methodology,  51827 
Home  health  agency  costs  per  visit;  schedule 

of  limits.  36748 
Inpatient  hospital  deductible  and  hospital  and 
extended  care  services  coinsurance 
amounts;  1993  CY,  630.  58553 
Joint  Commission  on  Accreditation  of  Health 
Care;  horiK  care  organization  standards 
recognition,  35007 
Monthly  actuarial  rates  and  supplementary 
medical  insurance  premium  rates  (1994 
CY),  59271 
Monthly  hospital  insurance  premium  (Part  A 

premium)  for  uninsured  aged,  etc  .  58555 
Peer  review  organizations — 
Contract  obliganon  perfonnance  evaluation 

general  critena  and  standards.  65 1 86 
Contracts,  in-State  organizations  statements  of 

interest,  17417 
Utilization  and  quality  control;  scopes  of 
work,  12042 
Physician  fee  schedule  (1994  CY)  and  physician 
performance  standard  rates  of  increase 
(1994  FY).  63856 
Physician  fee  schedule;  final  relative  value 

units.  31964 
Program  issuances  and  coverage  decisions; 
quarteriy  listing.  3028.  9244.  16837. 
36967.  46200.  67796 
Provider  Reimbursement  Review  Board  Heanng 

Manual;  withdrawn.  60458 
SELECT  insurance  policies;  revised  designation 

of  States.  35017 
Uniform  hospital  billing  and  payment 
mechanisms.  4705 
Meetings 
Practicing  Physicians  Advisory  Council.  8291. 
29831.45343.  62357 
Organization,  functions,  and  authonty  delegations. 
14579.  40434.  64772 
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Health 

FYivac>  Act 
Computer  matching  program 
Systems  of  records 


6687.  69370 
45.  33826.42341. 


Health  Resources  and  Services 
Administration 

iff  Piiblic  HeaJin  Ser-ice 

NOTICES 

Advisors  comminees,  annuaJ  reports,  availability. 

^56«.  !:%8.  IM'.l.  26?28,  32958.  34815. 
59^29.  6O205.  62358.  631"i,  6*437 
Commitiees.  establishment,  renewai   lerminaiion. 
etc 
Childhood  Vjccinev  •>>dvisorv  Commission. 
1.9261 
Grant  and  cooperative  agreement  awards' 

HIV  :are  program.  State  and  temiones,  40434 
HIV  emergencv  relief  program,  ei-.gible 

metropolitan  area.^,  4ikii< 
Philadelphia  metropolitan  area.  37744 
Grants  and  >iX)perative  agreements   availability. 
etc 
Acquired  Immune  L>efi.;iency  Syndrome 
MDS^ 
Dental  rcimbursemeni  program.  38775 
Snnacute  care  intermediate  and  long-term 

care  facilities  renovation.  .'^4816 
Outpatient  earl>  inter-ention  services,  52315 
RegionaJ  education  and  ■jaining  centers 
program.  60860.  iS6'j"''^ 
Advanced  nurse  education  program.  19262, 

:<2'io,  ^(j94,' 

■Mlied  health  proiect.  27288,  60863 
Alzheimer  s  disea.se  Dt  related  disorders  State 

demonstration  proiecis.  19463 
.Area  health  education  .enters  program,  12245 
Communit>  and  migrir.'  health  centers.  19130. 

26328.  2802" 
Dentistry  general  practice    residence  training 

and  advanced  education.  26"-^! 
Disadvantaged  health  professions  faculty  loan 

repavment  program.  19264 
Disadvantaged  students  wholarship  program. 

294 1 " 
Emergencv  Tiedical  services  and  ;r-iiiria  care 

in  rural  areas.  '214" 
Emergencv  rredicaJ  cervices  for  children; 

demonstration  program.  14406.  16196 
E.Kceptional  financial  need  and  financial 

assistance  for  disadvantaged  health 

professions  students  programs.  15501. 

T494 
Familv  medicine  — 
Depanments  estahlishment.  21175.  35019 
Facuitv  development.  5736.  50945 
Graduate  'jaining.  25842.  51834 
Predoctorai  training,  5739.  51836 
General  internal  medicine  and  pediatrics — 
Facultv  development.  5737.  51090 
Residents  training.  25841.  51838 
Genatnc  education  centers.  19825.  58700 
Genam^  medicine  and  denastry  faculty  training 

projects.  38'"'6 
Health  administration  traineeships  and  special 

projects  program.  N269.  32711,  36516 
Health  careers  opportunitv  program.  4707. 

"^9822 
Health  education  and  training  centers.  14411. 

Health  professions  and  nu.'Sing  programs — 

Lo*  income  levels.  8"^4 
Health  services  in  Pacific  Ba.sin,  1*2148 
Healths  start  communications  campaign.  38581 
Homeless  individuals  and  children,  pnmary 
health  and  substance  abuse  services.  17599 
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Human  immunodeficiencv  virus  'HIV) — 
Dental  reimbursement  program.  38775 
Outpatient  early  intervention  services.  14216. 
17236,  19825.44347   52315 
Maienial  and  child  health  community  integrated 
service  systems  set  a.sidc  program    144fig, 
17418.  18100.  19828.  60040 
Migrant  health  centers;  environmental  and 
OCCUpMional  health  services  for  migrant 
and  seasonal  farTnviorker^,  5"38 
Minority  health  professions  education  centers  of 

excellence   14414 
Model  State  supported  area  health  educauon 

centers  program.  32150.  48068 
National  Hesilth  Service  Corps  loan  repaynnent 
program  and  State  loan  repayment 
program.  39218 
Nurse  anesthetists — 
Education  programs.  21 177.  40657 
Faculty  traineeship  program.  21986.  40658 
Traineeship  program.  21985.  42079.  5870! 
Nurse  ptacblioner  and  midwifery  programs. 

5009.  51092 
Nursing  educanon  loan  repavrieni  agreements 
for  services  in  certain  health  facilities. 
21470 
Nursing  education  opportunities  for  individuals 
from  disadvantaged  backgrounds  program. 
48892 
Nursing  special  projects,  19270.  35020,  38778, 

58342 
Organ  donation  increase.  19673 
Pediatric  Acquired  Immune  Deficiency 
Syndrome  (AIDS)  health  care 
demonstration  projects.  17595 
Primary  Health  Care  Bureau  selected  programs 

19827 
Professional  nurse  traineeships  program.  19134. 

32712.  58703 
Public  health  traineeships  to  public  health 
schools  and  other  public  and  nonprofit 
pnvate  institutions.  19272.  26792.  32711 
Public  housing  primary  care  program.  ^2151 
Rural  areas  health  care;  interdisciplinarv 

training.  5741 
Rural  health  medical  education  demonstration 

projects.  43641 
Rural  health  outreach  demonstration  program. 

3959.  63173 
Selected  grant  programs  informaiion  submission 

requirements.  43642 
Selected  grant  programs  under  Public  Health 
Service  Act.  Titles  VII  and  VIII.  statutory 
genera]  funding  preference  implementation 
methodology.  3284.  5061.  9570.  40659 
Special  projects  of  national  significance 
program.  32958 
Adolescents  with  HlV/AlDS  or  at  high  risk 
for  infection,  health  and  suppon 
services,  38430 
State  offices  of  rural  health  program.  i44P 
Trade  association  representing  health 

maintenance  organizations   model  minonty 
education  demonstration  program.  40152 
Health  education  assistance  loan  iHE.AL)  program 
Defaulted  borrov^ers.  list.  45654 
Quarteriy  interest  rates.  6799.  21987 
Health  professions  student  loan  (HPSL)  program: 
Pnnwry  care  loan  program;  "residency  warning 
program  in  primary  health  care'    definition 
11610.  29420 
Meetings; 

AIDS  Advisory  Committee.  62358 
Rural  Health  Advisory  Committee.  39824 
Meetings,  advisory  conunittees: 
Febniary.  4707.  5742 


March.  5743.  7233 
April.  15353.  16688 
Mav.  16411.  16689 
June.  21732.  26143.  27289.  30180 
September.  431  P.  44522 
October.  49316.  50008 
November.  51094.  52116,  53937 
December.  53518 
January  (1994)  62358.  6841K 
National  vaccine  injury  compen  ation  program 
Health  insurance  policv    average  cost  revision, 

52782 
Petitions  received.  3284.  14579.  37497.  61915 
Privacy  Act 

Systems  of  records.  36972,  69052 
United  Network  for  Organ  Shanng  allocation 

pnnciples.  heanng  63383 
Veterans  Health  Care  Act 
Drug  purchases — 
Covered  entities,  pnce  limitation,  27289 
Duplicate  discounts  and  rebates,  27293, 
34058 

Hearings  and  .\ppeals  OfTice.  Energy 
Department 

NOTICES 

Ca-ses  filed.  3275.  4164.  4989,  6783,  7223-7224, 
8591.  11052.  11407,  12957.  15869.  17229, 
19414,  21568.  21712.  21713.  26775.  29817, 
29818.  31516.  31517.  32665.  34791.  36195, 
36958.  39021.  39022.  40419.  43343.  46169, 
46174.  46175,  48042.  49499.  51629,  52484, 
52957.  52958,  54132.  54585.  58856.  58857, 
63934.  64754,  64755,  6'''^85 

Decisions  and  orders,  3276,  4990,  6784,  8756. 
8943.  114('i8.  12958.  13489.  13752.  13754. 
17882.  19416.  194r,  21164.  21167,  21713. 
26300,  26''76,  26^-8,  29819.  31517,  33624, 
34792.  .■<6197.  36199.  40420.  44336.  44338, 
46170,  46174.  46177.  46180.  49500.  53510, 
5.3931.  54133.  54586.  55064.  58002,  58858, 
60621.  60623.  62  1 15.  621 17,  621 18.  63935. 
64756 

Petroleum  violation  escrow  funds,  excess 
determination.  600! X 

Special  refund  procedures,  implementation.  3276. 
4430.  8591.  8758.  11052.  12961.  14392. 
16822,  17887.  21569,  21572,  25635.  26318. 
26319,  28009.  29821.  31701.  32349,  32666. 
39022.  46181.  46186,  57595,  59030,  59461, 
59462.  60196.  60197.  63935,  63937,  64758. 
67403.  67405.  68639.  68903 

Hearings  and  Appeals  Office.  Interior 
Department 

RILES 

Field  offices,  list  update.  48973 

Historic  Preservation,  Advisory 
Council 

PROPOSED  RULES 

Regulatory  agenda.  24986.  56986 

NOTICES 

Meetings.  31360 
Senior  Executive  Service- 
Performance  Review  Board,  membership.  64331 

Housing  and  Urban  Development 
Department 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments.  49436 
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Agency  personnel  lobbying  requirements 

State  and  local  govemmeni  exclusion,  47056 
Building  product  standards  and  certification 

program,  use  of  maienaK  huiiesinv,  67671 
Community  facilities 

Poverty-lesel  population,  undue  concentration 

determination.  CFR  correaion,  61024 
Shelter  plus  care  program,  13884 
Supportive  housing  demonstration  program; 
services  for  homeless,  13870 
Comprehensive  Housing  Affordability  Strategies 
(CHAS),  1.^686 
State  and  local  gosemment  requirements  to 
>uhmjt  housing  strategy;  five-year-penod 
waiver.  ■19156 
Congregate  housing  services  program,  14509 
Fair  housing 
Fair  Housing  Act.  discriminatory  conduct; 
residential  real  property,  unlawful 
practices,  CFR  correction,  2988 
Funding  decisions,  advance  disclosure  prohibition. 

61016 
Grant  programs 

Nehemiah  housing  opportunity,  38530 
Homeowner  incentive,  58280 
Low  income  housing 

Elderly  or  handicapped  housing- 
Elderly;  supportive  housing,  26836 
Persons  with  disabilities,  supportive  housing, 
26816 
HO.ME  investment  partnerships  program.  34130 
HOPE  program  guidelines — 
Single  family  units,  36518 
Housing  assistance  pasments  (Section  8) — 
Contract  rent  annual  adjustment  factors,  4262. 

11526 
Fair  market  rent  schedules  for  rental 
certificate,  loan  management  and 
propcny  disposition,  moderate 
rehabilitation  and  rental  voucher 
programs,  51410.  57964 
Poveny-level  population;  undue  concentration 
areas  determination,  withdrawn,  4272, 
8 1 8fc 
Project  ba.sed  accounting.  4.'<18 
Single  room  occupancy  program  for  homeless 
individuals.  1.^828 
Housing  opportunities  for  persons  with  AIDS 
programs  iHOPW.Ai  eniiilemeni  and 
competitivelv  awarded  grants,  correction. 
17164 
Rental  rehabilitation  program  doseout 
requirements,  52566 
Manufactured  home  construction  and  safety 
standards 
Energy  conservation  requirements,  54975 
Encrg)  conservation  standards,  availability, 
544H4 
Matenals  relea.se  exienor  finish  and  insulation 
systems  product  standards  and  certification 
program.  ."^4  502 
Minimum  property  standards,  miscellaneous 

amendments,  60246 
Mortgage  and  loan  insurance  programs: 
Qii  percent-ofvalue  cnienon  in  Section  223 

refinancing,  deletion,  57558 
Annual  income  definition.  Holocaust 
reparations.  15''73 
Correction.  17164.  21657 
Federal  claims  collection.  47377 
Flexible  subsidy  program,  amendments,  64138 
HL  Downed  multifamily  projects  and  certain 
muiiifamilv  proiecis  subject  to  HUD-held 
mortgages,  management  and  disposition, 
4.<708 
Insured  affordable  muititamily  project  loans; 
housing  finance  agency  nsk-shanng 
program,  wni; 


Insured  mortgages  in'llefault.  technical 

amendment   32057 
Low-incitme  housing  mortgages,  prepayment. 

13(Xr7 
Maximum  loan  arK;  m  ngage  limits  for  high- 
cost  areas,  revision.  13950,  44760 
Correcoon,  47319 
Mortgagee  approval  reform  and  direct 

endorsement  expansion,  correction,  13534 
Mortgages  or  property  formerly  held  by 

Secretary,  title  waivers,  35369 
Multifamily  low  income  housing  projects 

preservanon,  4870,  37802 
Multifamily  mortgage  limits;  increase,  16773 
Multifamily  mortgages,  nonjudicial  foreclosure. 

34882 
Multifamily  projects,  operating  loss  loan 

program  expansion,  43072 
Multifamily  subsidized  projects;  cenification 
and  recertification  and  subsidy  billing; 
electronic  transmission  of  required  data. 
61017 
Correction,  62415 
Resolution  Trust  Corporation  multifamily 
properties.,  expedited  processing 
procedures.  9541.  63067 
Single  family  and  manufactured  home  FHA 
insurance;  miscellaneous  amendments. 
40996 
Single  /amily  housing  in  subdivisions,  41328 

Correcuon,  45553 
Single  family  mortgage  assumability  and  release 

requirements.  42645 
Single  ;arnii>  property  disposition  program, 

54244 
Title  insurance  policy;  effect  of  acquisition  of 

title  by  mortgagee  or  Secretary,  34213 
Up-front  premiums;  electronic  payment,  12901 
Public  and  assisted  housing;  single  person 

occupancy  restnctions,  elinunation,  39658 
Public  and  Indian  housing: 
Comprehensive  improvement  assistance 

program,  13916 
Drug  elimination  program,  3160 
Family  self-sufficiency  program  guidelines. 

30858.  30906 
Housing  assistance,  budget  authority  allocation, 

41426 
Housing  authority-owned  insurance  entities; 

financial  standards,  51952 
Indian  housing;  lease  provisions  and  grievance 

procedures,  19349 
Public  and  Indian  housing  projects;  demolition 

or  disposition.  58784.  64141 
Section  5(h)  homeownership  program.  6092 
Total  developn)ent  cost  calculation;  donations. 
62522 
Real  Estate  Settlement  Procedures  Act; 

implementation,  correction.  13705.  17165 
Escrow  accounting  methods  statement; 
interpretive  rule.  5520 

PROPOSED  Rl  LES 

Building  product  standards  and  certification 

program:  use  of  matenals  bulletin.  26212 
Community  development  block  grants: 
Joint  conwiunity  developnwnt  program.  68795 
Special  purpose  grants;  community  adjustment 
and  economic  diversification  planning 
program.  43764 
Community  facilities 

Community  development  block  grant  sanctions. 

60088 
John  Heinz  neighborhood  development  program. 

32210 
Youthbuild  program;  development  and 
imrlementation.  49830 
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Employment  and  business  opportunity 
Economic  opportunities  for  low  and  very  low- 
income  persons.  52534,  52560.  59423 
Fair  housing 

Housing  and  Community  Development  Act — 
Fair  housing  initiatives  program 
implementation.  17172 
Government  National  Mortgage  Association; 
mortgage-backed  secunties  program,  issuer 
eligibility  and  integnty  reforms,  64713 
HUD-owned  properties 

Single  family  property  disposition,  lease  and 
sale  for  homeless,  42707 
Low  income  housing 

HOME  investment  partnership  programs,  26048 
Housing  assistance  payments  (Section  8) — 
Assisted  housing,  preferences  for  admission. 

44968 
Contract  rent  annual  adjustment  factors. 

68615 
Fair  market  rent  schedules  for  rental 
certificate,  loan  management  and 
property  disposition,  moderate 
rehabilitation  and  housing  voucher 
programs.  27062.  36175 
Poverty-level  population;  undue  concentration 

areas  determination.  8187 
Tenancy  in  new  construction  units;  income 
ehgibility.  35416 
Tenant  assistant  designation.  53461 
Manufactured  home  construction  and  safety 
standards: 
Wind  standards,  19536.  32316 
Mortgage  and  loan  insurance  programs: 

FHA  multifamily  processing,  revision.  35724 
Flexible  subsidy  program,  amendments,  34506 
HUD-owned  multifamily  projects  and 

multifamily  projects  subject  to  HUD-held 
mortgages,  management  and  disposition, 
prelinunaiy  regulatory  impact  analysis. 
21960 
Minimum  property  standards  changes;  seismic 
design  for  housing  and  swimimng  pools. 
41445 
Real  estate  appraisals  and  property  valuation; 

minimum  standards.  48556 
Single  family  mortgage  insurance; 

reimbursement  limitation  for  preservation 
and  protection  expenditures,  60823 
Tiered  pricing,  37885 
Pnvacy  Act,  implementation,  37598 
Public  and  Indian  housing: 
Cenificate  and  voucher  programs,  conforming 

rules,  1 1292 
Choice  in  public  housing  management  program. 

27964 
Emergency  shelter  grants  program — 
Indian  tribes  and  Alaskan  native  villages, 
17764 
Lead-based  paint:  liability  insurance  coverage 

for  housing  authorities,  58513 
Low-income  housing,  performance  funding 

system;  cooling  degree  days,  51261 
Police  officers  and  security  personnel;  eligibility 

requirements  waiver.  32006 
Vacancy  reduction  program.  29728 
Real  Estate  Senlcmcnt  Procedures  Act; 
implementation: 
Agency  review  and  hearing.  36176 
Escrow  accounting  procedures.  64066 
Lending  coverage,  refinancing  transactions, 
subordinate  loans,  etc..  28478 
Regulatory  agenda.  24382.  56402 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4708,  5405,  6496,  6517,  6972, 
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7793  7807.7808.8057.  13081-13085.  13271. 
13784.  13785.  14583.  15152.  17236.  17241. 
17242,  17243.  18221.  18222.  18223.  21743. 
21744  21745.  29425.  29426,  29427.  29428, 
29429.  34266.  37500.  40443,  42563.  46644. 
46648.  48369,  51841.  54163.  54165.  60045. 
64590.  65373.  68008 
Committees,  fstabh^hmtfnt   'ene*i!.  lermination. 

etc 
Occupancv  Standards  in  P'jblic  and  Assisted 
Housing  Task  Force,  ?0?9.  53937 
[v.rectives  in  catalog  format.  curTent  listing. 

jvailabihty,  59100 
tr,\iron-nenial  Niaiemcnts,  availability,  etc.: 

()ak!ar,J   C\.  ^639.  42570 
Fair  h>-us;n£ 
Su^-i-i^.:l-li..  •-■^-'■-"■^-  uencies  certification; 

FeJtfrAi  A   TiarJaieJ  exclusions  from  income. 


Grant  and  ..-iperaii'-e  jgrecnent  awards: 
Community  developmcni  block  grant  program- 
Indian  tribes  and  Alaskan  native  villages. 
48661 
Community  development  technical  assistance 

program.  5408 
Congregate  housing  services  program,  51639 
Disaster  relief  housing  counseling,  65376 
Faciliues  to  assist  homeless — 

Supplemental  assistance  program,  1 3786 
Fair  housing  initiatives  program,  13068 
Rewble  subsidy  program,  operating  assistance 
and  capital  improvement;  competition 
winners.  21746 
Rexible  subsidy  program — 
Operating  assistance  and  capital 

improvement;  competition  winners. 
68943 
Historically  bUck  colleges  and  u  'ivetsidcs 

program.  32428 
HOPE  homeownetship  program— 

Multifamily  umts  program  (HOPE  2).  60866 
Housing  counseling  program.  65376 
Housing  for  elderly  and  people  with 
disabilities — 
Service  coordinators,  regional  hiring  loneries. 
40667 
Housing  opportunities  for  persons  with  AIDS 

program.  6127 
Indian  HOME  program.  58873 
Lead-based  paint  nsk  assessments,  43647. 

64773 
Low  and  moderate-income  private  housing; 

lead-based  paint  abatement.  46209 
Low  income  housing- 
Allen  Park  Tenants  Association  et  al.,  53522 
Drug  ebmination  program.  65382 
Lead-based  paint  abatement.  65373 
Public  and  Indian  housing — 
Drug  ehmination  program.  42572.  68929. 

68936,  68945 
Family  self-sufficiency  program,  8611.  13790 
Family  unification  demonstration  program. 

8606 
HOPE  for  elderly  independence  program. 

8609 
Urban  revitalization  demonstration  program. 
63180 
Rent  supplement  and  rental  assistance  program. 

52500 
Single  room  occupancy  dwellings  for  homeless 
individuals  nwderate  rehabilitation 
program,  65388 
State  community  development  block  grant 

technical  assistance  awards  program,  49054 
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Suppoftive  housing  programs— 
aderiy.  53523 

Elderiy  and  persons  with  disabilities.  69373 
Handicapped  homeless  persons;  permanent 

housing.  13786 
Persons  disabled  by  human  acquired 

immunodeficiency  virus  (HIV),  set-aside. 

58874 
Persons  with  disabihtics.  5352? 
Shelter  plus  care  and  section  8  moderate 

rehabilitation  for  single  room  occupancy 

dwellings  for  homele<i<;  individuals, 

65390 
Transitional  housing  program,  1  '7!<8 
Grants  and  cooperative  agreements,  availability. 

etc  ; 
Community  development  block  grant  program- 
Disaster  relief  housing  coun^eng   "^556. 

15158 
Indian  tribes  and  Alaskan  n*ive  villages. 

45176 
Small  cities  program.  31440.  32003 
Community  development  work  studv  program. 

43645.68925 
Congregate  housing  services  program.  47 1 3 
Elder  cottage  housing  opportunity  (ECHO) 

demonstration  program.  45384 
Emergency  shelter  granu  program- 
Indian  tribes  and  Alaskan  native  villages, 
17766 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  3293. 
4713.  5750.  6518.  7235.  8292.  9185. 
11612.  12589.  13606,  15155,  16412. 
17422.  18411.  19836.  21748.  26145. 
27294.  28597.  29594.  31045.  31731, 
32715.  33640.  34475.  35965.  36981. 
38434.  39564.  40821.  42085.  43117. 
44353.  45345.  46979.  47748.  48665. 
50010.  51366.  52501.  53522.  54598, 
58175.  59054.  60043.  61094.  62360. 
64002.  64960.  66010.  68152.  69400 
Lead-based  paint  hazard  reduction  in  priority 
housing,  42739 
Fair  housing  initiatives  program,  68000 
Flexible  subsidy  program — 
Capital  improvement  loan  component.  32424 
Operating  assistance  and  capital  improvement 
loan  components,  32022.  36217 
Histoncally  black  colleges  and  universities 

program.  48716.  51647 
HOME  investment  partnerships  program- 
Formula  allocations  (1993  FY).  6289,  6641 
Indian  applicants.  11102 
HOPE  homeownetship  program — 
Multifamily  units  program  (HOPE  2),  38466. 

47278 
Public  and  Indian  housing,  multifamily  units, 
and  single  family  honies  programs 
(HOPE  l.2&3),4620<* 
Single  family  homes  program.  ''^^4^  -i;-^l 
Housing  assistance  payments  (Section  8h- 
Contract  rent  annual  adjustment  factors, 

retroactive  payments;  claims  procedures, 
19137 
Loan  management  set-aside  program.  35965 
Housing  counseling.  21064 
Housing  opportunities  for  persons  with  AIDS 

program;  correction,  5410 
Innovative  homeless  initiatives  demonstration 

program;  project  funding  (1994  FY).  67616 
Insured  multifamily  housing;  housing  finance 

agency  nsk-sharing  program,  64054 
John  Heinz  ncighbortiood  development  program. 

32215 
Lead-based  paint  hazard  reduction  in  pnonty 
housing,  31848,  32958 


U-ad  ha,sed  pami  nsk  assessments.  31842 
Low  income  housing-- 

Preservation  technical  assistance,  outreach 
and  training,  and  other  preservation 
activitv.  funding  methodology.  37819 
Resident  groups,  community  groups, 
cammunitv -based  nonprofit 
organizati..>ns.  and  resident  councils; 
technical  assistance  planning  program. 

Neighborhood  developnieni  demonstration 

program,  ■i'^•i^ 
Pitsidcniially-declared  disaster  areas, 

modification  of  environmental  comment 
penod.  5*559 
Public  and  Indian  housing — 
Comprehensise  improvement  assistance 

program,  l,'''^:"^,  50562 
Dnjg  elimination  program.  5150.  31870 
Faxnil)  unification  demonstration  program. 

Homeless  \cterans  with  severe  psychiauic  or 
substance  abuse  disorders.  Section  8 
rental  voucher  set-aside,  51192.  55077 
Homeownership  program  (HOPE  1).  41126 
HOPE  for  elderly  independence  multifamily 

project  demonstration.  50768.  63181 
HOPE  for  elderiy  independence  nationwide 

demonstration  program.  39372 
Major  reconstruction  of  obsolete  public 

housing  'MROPi  development  program. 
47940 
Moving  to  opportunity  for  fair  housing 

demonstration  program.  43458.  49522 
Public  housing  development.  34670.  40830 
Public  housing  resident  management  program. 

32254.  4:7?9 
Rental  voucher  and  certificate  programs. 

36808.  3881? 
Traditional  Indian  housing  development 

program.  16546 
Urban  revitali/ation  demonstration  program. 

436,  1659(1,  26': 56,  31217 
Youth  sports  program,  36254 
Supportive  housing  for  elderly.  26843,  43901 
Supportive  housing  for  persons  with  disabilities. 

26824,  439(.)1 
Supportive  housing  programs- 
Shelter  plus  care  and  section  8  moderate 
rehabilitation  for  single  room  occupancy 
dwellings  for  homeless  individuals. 
i;\404.  t?10? 
Youthbuiid  program,  development  and 
implementation,  49849 
HUD-approved  housing  counseling  agencies;  list, 

13071 
HUD-owned  single  family  properties  leasing  to 
State  and  local  governments  for  law 
enforcement  use.  46526 
Interstate  land  sales,  registration  procedure 

changes.  5012 
Lobbying  of  HUD  personnel,  reports,  17644 
Low  income  housing 

Qualified  census  tracts  and  difficult 

development  areas,  statutorily  mandated 
designation  under  1986  Internal  Revenue 
Code  secuon  42  for  tax  credit.  19704. 
63179 
Meetings 

Lead  Based  Pami  Hazard  Reduction  and 

Fmancing  Task  Force,  52973 
National  Manufactured  Home  Advisory  Council. 

34586 
Occupancv  Standards  in  Public  and  Assisted 
Housing  Task  Force.  3041.  6642.  11415. 
16690,  19838.  26984.  31739.  37501, 
48371,68153 
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Metric  policy  and  metncation  program.  47280 
Mortgage  and  loan  insurance  programs. 
Debenture  mterest  rates,  6128.  42740 
Debenture  recall.  I4.'i84.  21186.  50563 
Exception  to  new  6-year  limitation  on  eligibility 

for  distributive  shares.  19139 
Federal  Home  Loan  Mortgage  Corporation; 

intenm  housing  goals,  53072.  60867 
Federal  National  Mortgage  Association;  inienm 

housing  goals,  53048,  60867 
Interest  rates.  52499 
Section  235(r)  interest  rates,  18105 
Mortgagee  Review  Board;  administrative  actions, 

6803.26556.43901,  58343 
Occupancy  Standards  m  Public  and  Assisted 
Housing  Task  Force,  report  availability, 
45905.49317 
Organization,  functions,  and  authonty  delegations: 
Acting  Assistant  Secretary  for  Community 
Planning  and  Development;  order  of 
succession.  28596 
Acting  Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity;  order  of  succession. 
7809 
Acting  Field  Office  Manager;  order  of 

succession.  14583 
Acting  Regional  Administrator.  Region  IV; 

order  of  succession.  45909 
Agency  ethics  officials;  designation.  8057 
Assistant  General  Counsel  for  Fair  Housing  et 

al.  49055 
Assistant  Secretary  for  Administration; 

'procurement  authonty.  13496 
Assistant  Secretary  for  Community  Planning 
and  Development;  Youthbuild  program. 
45910 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  et  al.;  Section  8 
reniil  housing  projects,  45910,  45911, 
53521.63384 
Associate  General  Counsel  for  Equal 

Opportunity  and  Administrative  Law  et  al., 
63385 
Deputy  Assistant  Secretary  for  Operations. 
Community  Planning  and  Development 
Office,  et  al..  65373 
Deputy  Secretary.  45911 
Field  Office  Managers  et  al.,  58560 
Housing  counseling  program;  toll-free  telephone 

number  change.  65390 
Lender  Activities  and  Land  Sales  Registration 

Office.  Director.  34060 
Office  of  Housing- Federal  Housing 

.Administration  Comptroller  et  al.;  Section 
8  rental  housing  projects.  53553 
Program  Training  and  Technical  A'!<:istance 

Office.  Director.  49055 
Regional  Administrators-Regional  Housing 

Commissioners.  63386 
Regional  employees,  48667 
Regional  Housing  Directors,  63386 
Regional  offices,  etc.;  order  of  succession — 
Albany,  8632 
Atlanta,  14584 
Chicago,  21988 
Cleveland.  45912 
Fort  Worth,  60047 
Las  \egas.  8632 
Milwaukee.  49054 
Oklahoma  City,  45912 
Pittsburgh.  7809 
Richmond.  64592 
St  Louis.  45912 
Tulsa.  64'=93 
P:i\ac',   Act 

S\s!em^  of  records   2IQ88.  37600 


I  Public  and  Indian  houlftig 

Housing  assistance  payments  (Section  8) — 
Moderate  rehabilitation  projects.  Section  801 
retroactive  payment  procedures.  45114 
Lead-ba.sed  paint,  hazard  identification  and 
abatement,  intenm  guidelines.  4175 
Regulatory  waiver  requests,  quarterly  listing, 

17263.  454% 
Senior  Executive  Service: 

Performance  Review  Board,  membership,  60043 
State  housing  finance  agency  demonstration 
program;  multifamily  property  disposition, 
48528 

Human  Nutntin?)  infurmaiiisn  Ntr-tise 

NOilCL^i 
Meetings: 
National  Nutrition  Monitoring  Advisory 
CounciL  25603.  51840 

Imniisration  ami  S.ttur.di/.jtion 
Strv  ict 


RULES 

Freedom  of  Infoimation  Act:  implementation, 

31147 
Immigration: 

Administrative  naturalization.  49905 
Aliens  who  have  served  honorably  (or  are 
enlisted  to  serve)  in  Armed  Forces  of 
United  States;  special  immigrant  status. 
50835 
Aliens — 
Alien  registration  receipt  card  (Form  I-55I); 
establishment  as  exclusive  registration 
form  for  lawful  permanent  residence. 
48775 
Immigrant  investor  pilot  program.  44606 
Legalization  benefits;  public  charge 

determination.  45235 
Temporary  protected  status,  registration 
deadline  exception;  persons  in  valid 
immigrant  or  nonimmigrant  status  during 
initial  registration  period,  58935 
Asylee  and  refugee-related  applications; 

processing  fees,  12146,  14145 
Chinese  Student  Protection  Act.  implementation, 

25832 
Citizens  of  former  Yugoslavia;  visa 

requirement.  43438 
Guam  visa  waiver  program;  Taiwan.  38045 
Immigrant  petitions — 
Scientists  of  Commonwealth  of  Independent 
States  of  Former  Soviet  Union  and 
Baltic  States;  classification  as 
employment-based  immigrants,  30699 
Nonimmigrants  bearing  Iraqi  and  Kuwaiti  travel 
documents,  registration  and  fingerprinting 
requirements  removal.  68024 
Philippine  natives  naturalization;  fee  schedule, 

30698 
Ports  of  entry  for  aliens  arriving  by  aircraft. 

38045 
Special  immigrant  status,  certain  aliens  declared 

dependent  on  juvenile  court,  etc.,  42843 
Visa  waiver  pilot  program;  Brunei,  40581 
Nationality: 
Special  classes  of  persons  who  may  be 

naturalized  based  upon  active  duty  service 
in  L  S  Armed  Forces  during  specific 
periods  of  hostilities — 
Philippines  natives' during  World  War  II, 

N'Tiiriirnigran!  viassc- 

Xnendancf  ot  minimrDgrant  students;  approval 
prcKcs^  tor  schools,  58097 


Deportability  grounds  and  procedures.  CFR 

conection.  49905 
U.S.  transit  without  visas,  prohibition  of 

nationals  from  former  Republic  of 

Yugoslavia.  4891 
North  Amencan  Free  Trade  Agreement  (NAFTA) 
Temporary  entry  of  business  persons, 

facilitation.  69205 
Organization,  funaions.  and  authority  delegations 
Border  patrol  sector  number  3,  name  change 

from  Mayaguez.  PR.  to  Ramey,  PR,  3487 
Border  patrol  stations.  New  York,  et  al..  name 

changes.  471 

PROPOSED  RULES 

Immigration 
Agricultural  worker  replenishment  program. 

expiration,  64695 
Aliens — 

Alien  registration  receipt  card  (Form  1-551); 
establishment  as  exclusive  registration 
fonn  for  lawful  permanent  residence. 
31000 
Employment  control.  61846 
Asylum  and  withholding  of  deportation 
procedures;  convictions  for  aggravated 
felonies,  38312 
Immigrant  petitions — 
Adoption  of  forcign-bom  orphans  by  US 
citizens,  59200 
Inspection  services;  reimbursement  for  certain 
salary  costs  and  administrative  overhead 
charges;  correction.  6056 
Nonimmigrant  classes 
B-1  visitor  for  business  or  B-2  visitor  for 
pleasure  classifications,  58982 

NOTICES 

Alien  registration  receipt  card;  Form  I-I51; 

rescission  withdrawn.  28418 
Asylum  and  asylum-related  applications;  mailing 

addresses.  13505 
Asylum  in  United  Sutes.  request  (Form  1-589). 

39838 
Dedicated  commuter  lanes  potential  usage;  public 

opinion  survey,  43375 
El  Salvador  nationals;  enforced  departure  defeiral, 

32157 
Environmental  statements;  availability,  etc.: 
Defense  Department  Joint  Task  Force  Six 
operations,  38140 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Immigrant  investor  pilot  program.  44698 
Immigration: 
Nonimmigrants  beanng  Iraqi  and  Sudanese 
travel  documents,  registration  and 
fingerprinting  requirements.  68157 
Immigration  user  fee  increase.  64969 
Master  exhibits  for  asydum  applications; 

production  guidelines  availability,  26165 
Meetings 

Immigration  and  Naturalization  Service  User 
Fee  Advisory  Committee,  19844 
Naturalization  apphcations.  English  language. 
American  history,  and  civics,  standardized 
test,  11248 
Organization,  functions,  and  authority  delegations: 
Los  Angeles.  CA;  temporary  asylum  interview 
office  closure.  48675 
Strategic  plan;  stakeholders'  workshop,  60212 
Temporary  protected  status  program  designations: 
Bosnia-Hercegovma.  40676 
Ubanon.  7582 
Liberia,  7898 
Somalia.  48898 

Indian   \ffnin;  Ftiirrat! 

KLLhi 

Heritage  preservation: 

Archaeological  resources;  protection,  65246 
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Indian 


Lavk  ^nU    rJer  on  Indian  reservation: 
Couns  of  Indian  Offenses,  junsdiction,  54406 
Correction.  58729 

PROPOSED  Rl  l.ES 
Encfgy  and  minerals 

Min  laiidv  Federal  programs,  15404 

Osage  reservation  lands;  leasing  for  oil  and  gas 
mining.  59142 
Fav.'! lines  management  programs 

F^ucaiion  facilities  construction.  53026 
Human  services 

Indian  Child  Welfare  Act;  discreuonary  grant 
process,  changes.  4046 

NOTICES 

Agency  information  collection  activities  under 

0MB  review.  17275.  65391.  67805 
Contracts 
Non-procurement  contracts;  awarding  official; 
definition.  44574 
Education  facilities  construction  priority  list  (1993 

FY'   '^'"* 
F.rTT''"^"!*'^'   '-"■u'"in^   -ind  related  services 

:r  ,  jeJ  ^.  inl  jr  tnbes.  integration.  41022 
Fn^;:'.n'T)fr:[i,  ,uicnk.---,:^.  availability,  etc.: 
E;  Ran^ni   n  jhvianon  Project,  Sanu  Fe  County. 

\\1     ;->•>'■- 
Fish  ^J^>i  A'i.Ji;!; 

InCidi)  n.snsng,  Y  ur 'k  Iniiidn  Reservation; 
subsistence  gil,  ".et  ■•sfung,  41342 
Grants  and  cooperative  agreements,  availability, 
etc 
Contract  support  funds,  68694 
Indian  child  welfare  program,  21236,  33158 
Small  tnbes  program.  686% 
Special  tnbal  court  discretionary  funds  program, 

53374 
Traffic  safety  projects  on  Indian  reservations. 

Training  and  technical  a-ssi-itaiice  and  planning 

pr  grams.  68702 
Tnbai  >eit  governance  demonstration  projea. 


Indian  ChiiJ  V-t 

f.>r  Ncr.!^-tr 


In>: 


InJ; 


;tire  \ct 
'  n'"i;ce 
T^,  gni/ec 
!r  B  i  A 


designated  tribal  agents 

list.  16450,  21776 
i.nd  eligible  to  receive 
1,    54364 
Jgment  of  existence 


C";.   a  N  -..dr  :r,.::n  •'-pie,  16338 
Chuncftaro,  t.ltiou.^  T.-.Se.  46708 
Colorado  Wmebagoes.  18328 
Mohegan  T-V  ^Lr.i  Nation.  CT.  5458 
OhloncAIov-  ir  j    F^selen  Nation,  CA.  6060 
Ramapough  Mounijan  Indians,  Inc.,  64662 
Snoqualmie  Indian  Tribe.  27162 
Swan  Creek  Black  River  Confederated  Ojibwa 

Tribes  of  Michigan.  Inc  .  44190 
Wintu  Tnbe  of  Northern  California,  62012 
Irrigation  projects,  operation  and  maintenance 
charges 
Blackfeet  Irrigation  Project.  MT,  7944 
Colorado  River  Indian  Imgation  Project,  AZ, 

43986 
Flathead  Indian  Imganon  Project  MT,  32040. 

Fori  Pecu  Imgitu  n  Project,  MT,  5454 

Salt  River  Indian  Imgation  Project,  AZ,  43992 

Sin  Carlos  Indian  Irrigation  Project,  AZ,  7942, 

•i399<) 
Wind  River  Imgauon  Project,  WY,  7940,  31644 
Judgment  funds,  plans  for  use  and  distribution: 
Ogiala  Sioux  Tnbe,  to:-U 
Soboba  Band  of  Mission  Indians.  40714 
Juvenile  detention  facilities  construction  and 
p.annmg  of  new  institutions  (PONl)  study 
apDlications.  69586 


Liquor  and  tobacco  sale  or  distribution  ordin.ince 
Chitimacha  Tnbe  of  Louisiana,  58474 
Flandreau  Saniee  Sioux  Tnbe.  SD.  16330 
Mississippi  Band  of  Choctaw  Indians.  MS, 

31618 
Morongo  Band  of  Mission  Indians.  CA.  66418 
Omaha  Tnbe  of  Nebraska,  8888 
Seneca  Nation  of  Indians,  NY.  6874 
Upper  Sioux  Community.  MN,  59138 
Yankton  Sioux  Tnbe,  SD.  19520 
Meetings: 
Tnbal  consultation  on  Indian  education  topics, 
25740.  48746 
Metlakatla  Indian  Community.  AK.  child  custody. 

junsdiction  reassumption.  11766.  16448 
Near-reservation  designations;  list,  8882 
Power  rate  adjustments 

Mission  Valley  Power  Utihty,  MT.  5456. 
31110.48426.48432 
Rejected  statute  of  limitations  claims;  list; 

correction.  17042 
Tribal-State  Compacts  approval.  Class  III  (casino) 
gambling 
AK-Chin  Indian  Conununity,  AZ  17006.  44004 
Assmiboine  and  Sioux  Tnbes  of  Fon  Peck 

Reservation,  MT,  19526 
Chehalis  Reservation,  12534 
Cheyenne  River  Sioux  Tnbe  SD,  64082 
Chippewa  Cree  Tribe.  MT   ^-illl 
Chitimacha  Tnbe,  LA.  36264 
Cocopah  Indian  Tribe.  AZ,  44006 
Coeur  d'Alene  Tnbe.  ID,  8478 
Crow  Creek  Sioux  Tnbe,  SD.  18326 
Crow  Indian  Tribe.  MT,  37604,  50766.  62990 
Devils  Lake  Sioux  Tnbe,  ND.  43998 
Fon  McDowell  Mohave-Apache  Indian 

Community.  AZ,  44008 
Fon  Mojave  Indian  Tribe,  AZ.  59922 
Gila  River  Indian  Coininunit>    ^Z.  44018 
Grand  Traverse  Band  of  Ottav«.a  and  Chippewa 

Indians  et  al .  Ml.  63262 
Jamestown  S'KJallam  Tnbe.  WA.  26440 
Kootenai  Tnbe.  ID  5^926 
Lower  Qwha  Klallam  Tnbe.  WA.  9212 
Mescalero  Apache  Tribe  of  New  Mexico.  5166 
Mississippi  Band  of  Choctaw  Indians.  6600 
Mucklcshoot  Indian  Tribe,  27 1 86 
Northern  Cheyenne  Tribe,  MT,  31535,  68492 
Nonhem  Cheyenne  Tribe,  WA,  26438 
Ogiala  Sioux  Tnbe,  SD.  58082 
Oneida  Indian  Nation  of  New  Yoric,  33160 
Pascua  Yaqui  Tnbe.  AZ.  44010 
Rosebud  Sioux  Tnbe.  SD.  19518 
San  Carlos  Apache  Tribe,  AZ  59924 
Sisseton-Wahpeton  Sioux  Tribe,  ND.  6973 
Sisseton-Wahpeton  Sioux  Tribe,  SD,  52384 
Squaxin  Island  Tnbe  WA,  52382 
St.  Regis  Mohawk  Tnbe.  NY.  65272 
Swmomish  Indian  Tnbal  Commumtv   WA 

9466 
Tohono  O'odham  Nauon.  AZ.  44000 
Tonto  Apache  Tribe,  AZ  44012 
Tulalip  Tribes  of  Washington.  66424 
Turtle  Mountain  Band  of  Chippewa  Indians 

ND.  40716 
Upper  Skagit  Indian  Tnbe.  12536 
White  Mountain  Apache  Tnbe.  AZ  44002 
Yavapai-Apache  Nation.  .\Z.  44014 
Yavapai  Prescon  Indian  Tnbe.  ,\Z.  44016 
Absentee  Shawnee  Tnbe.  OK.  14298 

Indian  Health  Service 

NOTICES 

Grant  and  cooperative  agreenx:nt  awards 
Indian  health  scholarship  program,  recipienis 
list,  7144 


Grants  and  cooperative  agreements:  availability, 
etc 
Amencan  Indian/Alaska  Native  tnbal 
organizaiions — 
Tnbal  management  program,  42738 
Amencan  Indianv .Alaska  Natives — 

Adolescent  health  centers,  29831,  39824 
Mental  health  services  tnbal  demonstration 

projects.  26^!'2 
Tnbal  management  program.  13605 
Tnbal  recruitment  and  retention  of  health 
professionals  into  Indian  health 
programs.  18100 
Health  professions  preparatory,  pregraduate.  and 
Indian  health  professions  scholarship 
program.  21471 
Indian  health  service  research  program,  26334, 

35021 
Nursing  recruitment  program  for  Indians,  30791, 
35025 
National  Environmental  Policy  Act;  categorical 

exclusions,  list,  569 
Pnvacy  Act: 
Systems  of  records,  36208 

Information  Security  Ovei^ight  OfTice 

NOTICES 

Meetings 
National  Industrie  Security  Program  Policy 
Advisorv  Coiiunittee,  48372 
National  secunty  classification  system  changes; 

heanng.  29480 

Inspector  General  Office.  Health  and 
Human  Services  Department 

RILES 

Medicaid  programs 
Fraud  anu  ahuse- 

Sanction  and  civil  monev  penalty  provisions; 
implementation.  5617.  40752 
Medicare  programs 
Fraud  and  abuse- 
Health  care  plan  protection,  safe  harbors; 

establishment    2^89 
Sanction  and  civil  money  penalty  provisions; 
implementation,  '>617.  40752 

PROPOSED  RLLES 

Medicaid  programs 
Civil  money  penalties  for  prohibited  referrals 
to  entities  providing  clinical  laboratory 
jefvices  and  prohibited  arrangements  and 
schemes.  54096 
Fraud  and  abuse — 

.Anti -kickback  statute;  safe  hartior  provisions, 

49(HJi< 

Prepaid  health  ,;are  organizauons;  physician 
incentive  plans  requirements,  8568 

Medicare  programs 
Civil  money  penalties  for  prohibited  refeirals 
to  entities  providing  clinical  laboratory 
services  and  prohibited  anangennents  and 
schemes.  540% 
Fraud  and  abuse- - 
Anti-kickback  statute,  safe  harbor  provisions, 

i9(m 

Prepaid  health  care  organizations,  physician 
incentive  plans  requirements.  8568 

NOTICES 

Program  exclusions,  list.  41794.  44685,  44686, 

4807  3,  ."^iSH   60205,  66007 

Interagency  Environmental 
Technology  Export  Group 

NOTICF^ 

Meetings 

Environmental  technology  developmeni  and 
export  stakeholder  meetings.  42!i:ti 


FEDERAL  REGISTER  INDEX,  January -December.  19« 


TRS 


Inter-American  Foundation 

NOTICES 

Meetings   Sunshine  Act,  17304,  36006.  58229. 

^Q2%.  68685 

Interior  Department 

See  Fish  and  Wildlife  Service,  GeologicaJ  Sune% 
Heanngs  and  Appeals  Office    imenor 
r>partment.  Indian  Affain  Bureau,  L^no 
Management  Bureau,  Vlmerals  Managcmen! 
Service,  Mines  Bureau.  National  Park 
Service.  Reclamation  Bureau.  Surface  Mining 
Reclamation  and  ELntorcemeni  Office 

RULES 

Confliri  of  interests    ^;446 
Hearings  and  appeal  procedurev   4939 
Recreation  management 
Cave  resources  management.  51550 

PROPOSED  Rl  lES 

.Assistance  program.s,  administrative  and  audit 
requirements  and  cost  principles 
Bus   Amen;an  requirements.  42918 
Freedom  of  Information  Act 
Employee",  as  witnesses,  and  production  of 
dtxumenis  for  judicial  or  administratnc 
proceedings.  46.^5 
Native  American  Graves  Protection  and 

Repair.ation  Act.  impiementaiion,  31122 
NaturaJ  pe<.ource  damage  assessments,  39328, 

45H''" 
Regulators  agenda.  2444;,  sm56 
Watch-duty  exemption  program 
Duty-exemption  entulerrient  ailocation*  m 
Virgin  Islands,  Guam.  Amencan  Samoa, 
and  Northern  Manana  islands   f^'Z'^-i 

NOTICES 

Air  pollution,  adverse  impact  determinations 
[>nali  National  Park  and  Preserve    AK,  S058 
Theodore  Roosevelt  National  Park  el  al  ,  1  .^6"»v 
Central  Utah  Water  Conservancs  Distnct 
Environmental  statements,  availability,  etc. — 
Colorado  Riser  Storage  Projei^t,  meetings, 
47468 
Committees,  establishmeni,  nenev^al  tenTimation. 
etc 
Exxon  Valdez  Oil  Spiil  PuhlK   Advisory  Group. 

25WS 
National  Cooperative  Geologic  Mapping 
Program  Advisory  Committee,  ^'^^? 
Sport  Fishing  and  Boating  Partnership  Ci-'unciL 
6128 
Grazing  admiiustration;  1993  grazing  fee.  5014 
Meetings 
Central  Utah  imgation  and  drainage  system, 
scope  and  content  nf  envircnmentai 
statement,  45528 
Exxon  Valdez  Oil  Spill  Public  .Advisorv  Group. 
4713,  14418,  25843.  33277.  43118.  53553. 
59489.  64%2 
Indian  Affairs  Bureau  Reorganization  Joint 
Tnbai.-'BIA.'DOI  Advisors  Task  Force, 
75''().  26.^40.  53(.W6 
National  EnsironmentaJ  Policy  Act; 
implementation.  1.''348,  ,MHi6 
National  Wild  and  Scenic  Rivers  system. 

Westfield  River  .MA,  and  tnbutanes,  60459 
National  Wilderness  Preservation  System 

Water  nghts  interpretation.  68629 
Organization,  functions,  and  authority  delegations 

National  Biological  Survey.  6338'' 
Pnvacy  Act 

Systems  of  records.  431 18 
Senior  Executive  Service 

Performance  Revieu  Board,  riembership   39564 


Take  Pnde  m  Amenca  prt>git«; 

voliciiatior^  policv  guid^BM:  fMMihman. 

-^o  «■ 

Transactions  tKrtwcen  nonpn  fir  i Tg, in i rations  and 
Intenor  Depanment,  guide iinev  v*ithclrawn. 
6<.Xi3 

Watches  and  watch  rrii  venicp;-,   allocation  of  duty 

exemptions 
'virgin  Islands.  26119 

Internal  Revenue  Service 

RILES 

Employment  taxes  and  collection  of  income  taxes 
at  source 

Tax  habihties   xp-^rtrg  and  deposit,  68033 
Excise  taxes 
Form  720  procedures,  6575 
Fuel  floor  stocks  taxes.  62526 
Fuel  floor  slocks  taxes  and  diesel  fuel  excise 

tax  regulations.  68304 
Cuisoime  and  diesel  fuel  registration 

requiremenLs.  6306^ 
Ozone  layer  depleting  cbfmii.a.^  jnd  products 

containing  ^rtemicals,  correaion,  14517 
\  acane  flcwr  ^lock  tax.  62524 
Federal  reguiatorv  rr>.  lew    25556 

Correction,  Zt'^Z-i 
Income  taxes 
Accounting  n-icihodv   ca.s,^  receipts  and 

disbursementv  accounting  method,  use 
J    limitation   ^82^^" 
Active  serMct  ,r  j  r-il^ai  zone;  compensation, 

4763'- 
Affiliated  group   defm-non.  7041.  16349,  29028 
Arbitrage  and  related  restrictions — 
Tax-exempt  bonds.  33510.  44451 
Bad  debt  reserves  of  banks.  68753 
Banks,  tax  accounting  for  bad  debts,  conclusive 

presumption.  53656 
Branch  profits  tax.  17166 
Capitalization  and  inclusion  in  inventory  of 

certain  costs.  42198 
Correction.  47784 

Method  changes   hearing.  58101.  5%57, 
6226i"i 
Casualty  and  ihefi  lo\sc^  ;in.:  loss 

reimburvrienis    ''"^i^ 
Consolidated  returr^  reguiaticns — 

LVfemed  gain  or  loss.  13409 
Corporate  net  operating  loss  carryforwards  and 

corporate  net  operating  loss;  limitations. 

51571 
Dual  consolidaifd  lossev  treatment,  13412 
Election,  revocation,  termination,  and  tax  effect 

of  Subchapter  S  status    :onT..-tion,  3330, 

15274 
Employer  social  sccunty  taxes  paid  on 

employee  tips,  credit.  68033 
Enhanced  oil  recovery  credit.  6678.  7987 
Equitv  base  computation.  47060 
Federal  financial  assistance  received  by 

financially  troubled  bank  or  thrift 

institution,  or  in  connection  with 

acquisition.  18148 
Foreign  corporations,  corporate  distributions. 

5927 
Correction,  :  :'>^ 
Foreign  earned  income  and  housing  cost 

amounts,  valid  election  exclusion; 

extension.  ,^4885 
Fringe  benefit^  taxation  and  exclusions  from 

gross  income  1  use  of  company  cars,  etc.) 
Correction,  ^2^ 
Hedging  transactions,  54037 
Indebte  'ness  discharge^    information  reporting, 

68^01 


Intercompany  transfer  pricing  regulations.  5263. 

17775.28921 
Interest  reimbursements  on  qualified  mortgages, 

information  repomng.  68751 
Leased  passenger  automobiles  and  other  listed 

property;  inclusions  in  mcome.  19060 
Lobbying  expense  deductions,  dues.  68294 
Low-income  housing  credit  requirements — 
Monitofing  compliance  procedure,  7747 
Minimum  fuixling  requirenvnts,  plan 

restorabon,  54489 
Mortgage  credit  certificate  reissuance,  67689 
Mutual  Life  Insurance  Company,  differential 

earnings  rate,  etc  .  64897 
Notional  principal  contraa  income  and 

deductions,  53125 
Nuclear  decommissioning  fimd  qualification 

requiremenu,  7988 
Oil  and  gas  wells,  percentage  depletion 

limitabons,  6678 
Omnibus  Budget  Reconciliation  Aa.  elections. 

68300 
Passive  activity  losses  and  credits  limitation, 
11537 
Developer  rule,  58787 
Technical  amendments,  29535,  45059 
Passive  foreign  investment  companies; 

shareholders  (election  under  1291).  13413 
Policy  acquisition  expenses,  capitalization. 

7987.  9245 
Property  contributed  to  partnership,  allocations 
reflecting  buih-in  gain  or  loss.  67676. 
67684 
Qualified  business  unit  functional  currency 
definition.  231 
Correction.  10997 
Qualified  retirement  plans,  etc. — 
Cash  or  deferred  arrangements.  1 8448 
Compensation,  definition.  47061 
Minimum  coverage  requirements.  46835 
Miscellaneous  amendments.  14150 
Nondiscrimination  requirements.  14150. 

46773 
Permitted  disparity  with  respect  to  benefits 
and  contributions.  46828 
Real  estate  mortgage  investment  conduits.  8098. 

15089 
Regulated  investment  companies  and  real  estate 
investment  trusts;  earnings  and  profits. 
43797 
Correction.  49352 
Related  foreign  persons;  owed  amounts 
deduaions.  235 
Correction.  8098 
Resident  alien;  definition.  17516 
Retums  relating  to  cash  in  excess  of  SI 0,000 

received  in  trade  or  business,  16496,  33763 
Secunties  dealers,  mark  to  market,  68747 
Settlement  funds,  etc  ;  tax  treatment,  7865 
TelePile  voice  signature  test;  implementation, 
4079,  68295 
Correction,  15089 
Procedure  and  administration: 
Bank  accounts  subject  to  levy;  21 -day  holding 

period,  16 
Elections  and  relief  applications;  extension. 

34886 
Levy,  effect  of  honoring;  and  authority  to 
release  levy  and  return  property.  3827 
Limited  partnerships,  continuity  of  life.  28501, 

31343 
Time  and  place  of  examination,  17SI7 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Debt  obligations,  registration  requirements, 
sanctions  on  issuers,  etc.,  5316 
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IRS 

Railroad  Retirement  In  \a  regulations — 
Supplemental  arinuitv  txx,  28371,  34519 
Lpdate.  :S166,  ^^-H-^ 

RailroaJ  jnemploymem  repayment  tax. 

quarterlv  pavments  requirements,  28374, 

■w6;s 

Taj.  liabilities,  rcporong  and  deposit,  58820 
Lnderpa>memi.  interest-free  •djustmciws,  8726 
E^ta^e  and  gill  ta\es 

Generation-Skipping  iran-,fer  tax,  7497 
Correction,  6854.  15314 
Hearing.  4372,  6470 
Mantaj  deduction  provisions;  changes,  305 
Correction,  15313 
Heanng.  322,  4125 
Excise  taxes 
Diesel  fuel.  45081 

Fuel  floor  stocks  taxes.  &2526.  62559 
Fuel  floor  stocks  ta.xes  and  diesel  fuel  excise 

tax  regulations.  68304.  68338 
Gasoline  and  diesel  fuel  registration 

requirenients.  63069.  63131 
Mantal  deduction  provisions;  changes,  305 

Hearing,  322,  4125 
Ozone  layer  depleting  chemicals;  exports.  4625, 
25791 
Correction,  8(W 
Petroleum  tax  on  natural  gasoline,  21963 
Tax-free  expotu  of  vaccines,  48801 
Vaccine  floor  stock  tax,  62524.  62558 
Federal  regulator%  review    withdrawn.  25587 
Income  taxes 
Capitai!z.ation  and  inclusion  in  inventory  of 
cenain  costs.  42263 
Correcuon.  47013 
Heanng.  58145,  59698.62299 
Consolidated  return  regulations — 

Alternative  minimum  tax,  7845,  8027 
Corporate  net  operaung  loss  carryforwards; 
linutations,  7179,  10997,  27498 
Correction,  7179.  10997 
Heanng,  27503 
Credit  for  qualified  electric  vehicles  and 
deduction  for  clean- fuel  vehicles  and 
refuehng  property.  32317.  33986 
Debt  instruments  with  original  issue  discount; 
imputed  interest  on  deferred  payment  sales 
or  exchanges  of  property,  8098,  21692 
Debt  obligations;  registration  requirements, 

sanaions  on  issuers,  etc..  5316 
Chschafge  of  indebtedness;  hearing  cancellation. 

3522 
Dividends  received  deduction  holding  period 
reduced  for  periods  where  nsk  of  loss 
jiminished,  30727 
Heanng.  45080,  48801 
Employee  remuneration  in  excess  of  one  million 
dollars,  disallowance  of  deductions,  66310 
Employer  social  secunty  taxes  paid  on 

employee  tips;  credit,  68033,  68091 
Equity  base  computation;  cross  reference,  47089 
Foreign  corporations;  taxable  year  changes.  290 
Foreign  deferred  compensation  plans; 

deductions  and  reductions  in  earnings  and 
profits  (or  accumulated  profits),  27219, 
34842 
Correction,  34970 
Heanng.  27250 
Hedging  transactions 
Heanng.  54075 
Income  reflection,  54077 
Income  and  loss  allocations;  periods  before  and 
after  date  of  loss  corporation  ownership 
change 
Hearing  cancellation.  9553 
Indebtedness  discharges;  information  reporting. 
68301.68337 
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Intercompany  transfer  priang  regulations,  5310. 
29028,  32473 
Hearing,  27503 
Life  insurance,  qualified  accelerated  death 

benefits,  685^ 
LIPO  bcnefiu  recapture.  43827 

Hearing,  43828,  53682 
Lobbying  activities;  costs  allocauon.  68330 
Lobbying  expense  reductions,  dues.  68294. 

68334 
Low-income  housing  credit — 
Administrative  errors  and  omissions,  etc.; 

hearing,  44,  47 
Carryover  allocations,  7497 
State  housing  credit  ceiling,  68799 
Marital  deduction  provisions;  changes,  305 
Correction,  15313 
Hearing,  322,  4125 
Mortgage  credit  certificate  reissuance.  67689, 

67744 
Notional  principal  contract  income  and 

deductions,  mark-to-marke!  dealer  and 

trader  election  in  denvative  financial 

instruments;  withdrawn   '^^l^S 

Nuclear  power  plant  interest  disposition,  15312 

Omnibus  Budget  Reconciliation  Act;  elections, 

68300.  68?'"; 
Partnerships;  treaimem  a.s  qualified  tax  exempt 
organization   hearing  cancellation,  8027. 
15818 
Passive  foreign  investment  companies, 

shareholders  treatment.  i45M.  25703 
Points  paid  on  residential  mortgages;  recipient 

reporting  requirements,  7845.  8027 
Preparer  penalties;  manual  signature 
requirement.  21548 
Correction,  29560 
Property  contributed  to  partnership;  allocations 

reflecting  buih-in  gain  or  loss,  6854,  67744 
Qualified  business  unit,  change  to  dollar 
approximate  separate  'jansactions 
accounting  method.  300.  15313 
Correction.  11290 
Qualified  retirement  plans,  etc  — 
Annual  compensation,  limitation,  69302 
Cash  or  deferred  arrangements,  43,  8098, 

15313.  25703 
Compensation;  definition,  21412,  21426 
Minimum  coverage  requirements.  21417, 

21426 
Nondiscnmination  requirements.  3876.  6103 
Permitted  dispanty  with  respect  to  benefits 
and  contnbutions.  21426 
Qualified  separate  lines  of  business.  47090 
Research  or  experimental  expenditures.  15819 

Hearing.  15818 
Scholarships  and  fellowship  grants    Jeiermining 

source  special  rules,  33060 
Securities  dealers;  mark  to  market,  68747, 

68798 
Tax-exempt  organizations'  income  from 
corporate  sponsorship;  taxation.  5687 
Correction,  6923,  9597 
Hearing.  5691 
TeleFile  voice  signature  test;  implementation, 

4079.  4125.  68295.  68335 
Valuation  misstatements,  imposition  of 

accuracy-related  penalty.  5304 
Valuation  ubles.  6922.  17557 
Procedure  and  administration: 
Civil  actions  by  persons  other  than  ta.xpayers. 

68092 
Passport  and  permanent  residence  applicants; 

information  reporting,  6854 
Place  for  fihng  lien  on  personal  property,  21550 
Conection,  29560 


Taxable  mortgage  pools,  heanng,  18185 

Tax  collection  by  levv  and  distraint,  3331,  7761 

Tax  liability  payment  in  installments; 

agreements,  6.^54 1 
Taxpayers  involved  in  admmistrati'.e 

proceedings,  rea.sonable  administrative 
costs  recover.,  <)5'J^,  15?14 
Regulatory  agenda.  2481 1,  56820 
Statement  of  pnKedural  rules,  appeals  functions, 
48802 

NOTICES 

An  Advisory  Panel;  closed  meetings,  report 

availability.  1M2.^ 
Capital  construction  fund,  nonqualified 
withdrawals,  interest  rates.  4018? 
Committees,  establishment,  renewal,  termination, 
etc.: 
Commissioner  of  Internal  Revenue  Advisory 

Group.  58725 
Information  Reporting  Program  Advisory 
Committee.  21772,  64794 
Debt  Collection  Act  of  1982;  delinquent  Federal 
indebtedness  disclosure  to  credit  bureaus, 
30217 
Elderly  tax  counseling  program,  application 

packages,  availability.  44732 
Electronic/magnetic  filing 

Forms  940.  941.  and  94 IE,  29024 
Information  return  of  L'  S  persons  with  respect 
to  foreign  corporations  (Form  5471).  17640 
Employee  benefit  plans;  prohibited  transaction 
exemptions 
Apollo  Fund.  LP,  28614,  51111 
Exported  taxable  substances,  protective  claims  for 
refund  of  tax  paid  under  section,  661.  31437 
Facilities,  programs,  policies  and  practices; 
accommodation  of  individuals  with 
disabilities,  evaluation.  46267 
Inflation  adjustment  factor  and  reference  price: 
Fuel  credit,  nonconventional  sources.  17302 
Renewable  eiectncitv  production  credit,  16737 
Meetings 

.Art  Advisory  Panel,  1^4-l,V  49089 
Commissioner's  Advisory  Group.  32413.  44400 
Information  Reporting  Program  Advisory 

Committee.  26382.  58227 
Public  electronic  communications  consortium, 
4^^444 
Nationwide  Txx  Forum  (1993);  conferences  and 

exhibitions,  36248 
Organization,  functions,  and  authority  delegations: 
Acting  Commissioner.  6159 
Assistant  Commissioner  (Employee  Plans  and 
1  Exempt  Organizations),  13522 

Claims  Manager.  National  Office,  et  al..  51667 
Commissioner  of  Internal  Revenue.  33141 
Dtstnct  Directors  et  al..  32567 
Regional  Commissioner.  Southwest  Region, 

"  27770 
Technical  Assistant.  13824 
Pnvacy  .^ct 
Computer  matching  programs.  31587,  53991 
Systems  of  records.  40464.  64350 
Public  electronic  communications  consortium. 

feasibility,  30218 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  6572 
Taxable  substances,  imported 

2.2,4-tnmethyl-l,3-pentanediol  diisobulyrate, 

etc  ,  66072 
Acetic  acid,  etc  .  67439 
Acetylene  black,  43406 
Adipic  acid,  45149.66068 
Benzoic  acid,  etc..  45149 
Butanol,  4^406 
Butanol.  etc  .  66069 
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Dipiinjtanine   etc    4<;iS0 
Hexameihylenediamine,  45150 
Nylon  6/6  polymer.  45151 
Pentaerythritol,  etc.,  43407,  66069 
Perchloroethylene,  etc.;  correction,  27617 
Poly  (69/31  ethylene/cyclohexylencdimethylene 

tetephthalate).  etc  ,  66070 
Propanol,  43408 
Terephthalic  acid,  etc  .  43406.  66071 

International  Boundar>  and  Water 
Commi.ssion,  1  nited  State"»  and 
.Mexico 

NOTICES 

Environmental  statements,  availability,  etc.: 
International  Bndge  of  the  Americas,  El  Paso. 
TX,  and  Ciudad  Juarez,  Chihuahua, 
Mexico,  replacement  agreement,  37965 
Rio  Grande  Amencan  Canal  extension  project. 
El  Paso.  TX.  12250.  58377 

International  Broadcasting  Board 

NOTICES 

Mwings.  SunsKine  Act,  6435,  50390,  68990 

International  Development 
CfKjperation  Agenc> 

See  Agency  for  International  Development. 
Overseas  Pn%a!e  ln\estment  Corporation 

International  Joint  Commission- 
Lnited  States  and  (  anada 

NOTICE.S 

Great  Lakes-St  Lawrence  River  Basin  fluctuating 
water  level'-  alleviation  method''-  heannc, 
42747 

International  Trade  Administration 

RULES 

Watch-duty  exemption  program: 
Duty-exemption  entitlement  allocations  in 
Virgin  Islands,  Guam.  American  Samoa, 
and  Northern  Mariana  Islands,  21347 

PROPOSED  RIUS 

Watch-duty  exemption  program: 
Duty -exemption  entitlement  allocations  in 
Virgin  Islands.  Guam,  American  Samoa, 
and  Northern  Mariana  Islands,  4947,  65294 

NOTICES 

Antidumping 
3  5-inch  microdisks  and  coated  media  from — 

Japan,  5358,  5838.  28549,  69339 
64K  dynamic  random  access  memory 
components  from — 
Japan,  33619,  54552 
Acetylsalicylic  acid  from — 

Turkey.  11208 
Acrylic  sheet  from — 

Japan,  41710.  51614 
Acrylic  yam  (spun)  from — 

Japan.  30766 
Active  matrix  liquid  crystal  high  information 
content  flat  panel  displays  and  display 
glass  from — 
Japan,  4979.  34409 
Alloy  and  carbon  hot-rolled  bars.  rods,  and 

semifinished  products  of  special  bar  quality 
enpiietTf,:  --teel  from — 
Bra/h    '^^<-    -;254.  31496 
Aluminum  rod  from — 
Venezuela.  4171 1.64S.17 


Anhydrous  sodium  metasilicate  from — 

France.  41^1.  51615 
Animal  glue  from — 

Germany.  68390 
Antifriction  beanngs  (other  than  tapered  roller 
beanngs)  and  parts  from — 

France.  25606.  65576 

France  et  al..  34563.  39729,  42288.  51055 

Germany,  25610 

Italy,  25613,  53914.  65576 

Japan,  25616,  58838 

Singapore.  25620 

Sweden,  25622.  35428 

Thailand.  25625 

United  Kingdom.  25627 
Antifnction  beanngs  from — 

Japan.  60424 

Thailand,  60179 

United  Kingdom.  60179.  60424 
Aramid  fiber  formed  of  poly  para-phenylene 
terephthalamide  from — 

Netherlands.  40623.  65699.  69329 
Ball  bearings  and  parts  from — 

Italy  et  al..  12932 

Romania.  25630 
Barbed  wire  and  barbless  fencing  wire  from — 

Argenuna.  5356,  64547 
Barium  carbonate  from — 

Germany.  33610.  44654 
Bicycle  speedometers  from — 

Japan,  27707.  42289.  54328 
Brass  sheet  and  stnp  from — 

Canada,  6615.  33610 

France.  11585 

Japan.  41712.  51054 
Brazing  copper  wire  and  rod  from — 

New  Zealand.  69329 
Butt-weld  pipe  fittings  from — 

Brazil.  68391 
Cadmium  from — 

Japan,  41713 
Calcium  aluminate  cement  and  cement  clinker, 
etc..  from — 

France.  58683 
Calcium  aluminate  cement  and  cement  clinker 
from — 

France,  44493 
Calcium  aluminate  cement,  cement  clinker,  and 
calcium  aluminate  flux  from — 

France.  60843 
Calcium  aluminate  cement  clinker  firom — 

France.  21971 
Candles  from — 

China,  41713.64547 
Canned  bartlett  pears  from — 

Australia.  11586 
Carbon  and  alloy  steel  wire  rod  from — 

Brazil.  62636    ~ 

Canada,  62639 

Japan.  62638 
Carbon  steel  butt-weld  pipe  fittings  from — 

China.  47859 

Japan.  8736,  17380 
Cartwn  steel  plate  from — 

Taiwan,  33618,44654 
Carton  closing  staples  and  stapling  machines 
from — 

Sweden,  12931 
Cast  iron  pipe  fittings  from — 

Japan,  36933,  51054 
Chloropicrin  from — 

China,  11586,44655 
Circular  pipes  and  tubes  from — 

Taiwan,  3379^,51055 
Class  150  stainless  steel  threaded  pipe  fittings 
from — 

Taiwan,  45482,  65577 


Clear  plate  and  float  glass  from — 

Japan,  8736 
Cold-rolled  cartx>n  steel  flat  products,  etc., 
from — 

Italy,  37152 

Korea.  44159 

Spain.  3721 1 
Cold-rolled  carbon  steel  flat  products  from — 

Argentina.  7066,  8736,  37062 

Austna,  7073,  37082 

Belgium.  13056 

Canada.  14557.  37099 

Italy.  7100.  8254 

Japan.  9559.  29385 

Spain,  7120 
Color  negative  photographic  paper  and  chemical 
components  from — 

Japan,  50331 

Netheriands,  50331 
Color  television  receivers,  except  for  video 
monitors,  from — 

Korea,  52262 

Taiwan,  4148.  34415,  42291 
Commercial  grade  amorphous  silica  filament 
fabric  from — 

Japan,  14200 
Compact  ductile  iron  waterworks  fittings  and 
accesones  from — 

China,  8930,  12220.  26960,  37908 
Compact  ductile  uon  waterworks  fittings  and 
glands  from — 

China.  471 17 
Corrosion-resistant  carbon  steel  flat  products 
from — 

Australia,  26287,  28550,  37079,  44161 

Canada.  44162.  48037 

Japan.  9559,  44163 

Mexico,  7071.  7111,  9559,  37192 
Corrosion-resistant  carbon  steel  products  from — 

Canada,  37099 

Mexico,  11835 
Cut-to-length  carbon  steel  plate  from — 

Belgium,  44164 

Brazil,  44164 

Canada,  37099 

Finland,  7090,  37122.  44165 

Italy.  7100.  8254 

Mexico.  14200,  44165 

Poland,  71 16,  21 143,  37205.  44166.  65964 

Romania,  7118,  12025,  28550.  37209.  44167 

Spain,  7120.  44167 

Sweden,  7122,  37213,44168 

United  Kingdom.  7124.  37215.  44168 
Defrost  timers  from — 

Japan.  8255.  42938,  44655 
Dry  film  photoresist  from — 

Japan,  13739 
Dynamic  random  access  memory 

semicondbaors  of  one  megabit  and  above 
firom — 

Korea,  15467,27520 
Electrical  conductor  aluminum  redraw  rod 
from — 

Venezuela,  52743 
Electrolytic  manganese  dioxide  from — 

Japan,  28551 
Fabric  expanded  neophrene  laminate  from — 

Japan.  36934 
Ferrosilicon  from — 

Argentina.  27534 

Brazil,  31363,43323 

Brazil  et  al.,  7529 

China,  5356.  13448 

Egypt.  34564.  48037 

Kazakhstan  et  al ,  79.  13050.  18079 

Russian  Federation,  29192 

Venezuela,  27522 

Venezuela  et  al..  1 1586,  34243 
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Rlamem  fabnc  from— 

Japan.  47119 
Fishnemng  of  man-made  fiber  fro 

Japan.  4:29! 
Forged  «ajnlevs  steel  flanges  from — 
India.  :Q19V  4l"i:V  6S8V 
India  and  Tajwan.  44493 
Taiwan.  M)144.  4ri6,  68859 
Forged  «eel  crankshafts  from — 

United  Kingdom.  4i:41.  41719 
Fresh  and  chilled  Atlantic  salmon  from — 

NofMkav,  ri8€.  ■'^91;,  65333 
Fresh  cut  flowers  from — 
Canada.  11  ."18",  33616 
Colombia.  31010.  653:9 
Eiuador,  :M-H)\  446.*^' 
Grain-onented  eiecincai  steei  from — 
Italy,  49CiP 

Italy  and  Japan  st  aJ     58838 
Japan.  49<3r 
Granular  polyietrafluor)eth;.;enc  rrsin  from — 
ItaJy.  :61'Xi 
Japan.  4449' 
Gra\  Portland  cemem  ind  chrjcrr  from — 
Japan,  :i44;,  48826,53705 
Mexico  4980  6113.  25803,  33071.47233. 
494' ; 
Helical  spnng  lock  *asrier^  fr-'ai — 
China.  6619,  :61  i:    '6391  48833,  53914, 

61859 
Taiwan.  11 02"   1"'^^.  US67 
High-capacity  pagers  from-- 

Japan,  466:9 
Hot-rolled  carbon  «eei  flat  products,  etc., 
frcm — 
Belgium.  ^<r'',  3^08' 
Brazil.  7Q80.  18201,  28391,  37091 
Canada.  ■'085,  12220.  VCm 
France,  7091.  12932    ^125,4416^ 
Gcmiany,  7095.  '''1  '^.  44170 
Japan.  7103,  21444   i-;M 
Korea.  7106.  37  r^.   4  1  :>< 
Netherlands,  "1  '^    '':'^   441": 
Ho'-rolled  carbon  steel  ilai  products  from — 
Japan.  9«^9 
Korea.  14558 
Hot-rolled,  cold-rolled,  and  corrosion  resistant 
carbon  steel  rTat  products  from — 
Japan.  31503 
Hot-roiled  lead  and  bismuth  :arN'r.  steel 
products  from— 
Brazil.  6202 
Brazil  et  ai  ,  15  324 
France,  6203 
France  et  ai  ,  4981 
Germany   6205 
Lniied  Kingdom.  620'' 
Impression  fabnc  of  man-made  fiber  from — 

Japan.  13"96,  ^10S6 
Industnai  belts  and  components  i.tJ  partsr cured 
and  uncured.  from— 
Japan.  6""'.  vxu^,  444%.  53706,  58839 
Singapore,  53^0" 
Indu-smal  nitrocellulose  fr'm — 

Brazil.  27537.  38^*5',: 
Industnai  phosphonc  aciC  from^ — 
Belgium,  80,  4i":;    M':^6 
Israel.  '9<)10 
Large  eleanc  motors  from — 

Japan,  14ssg,  68391 
Large  power  transformers  from — 
France  4449",  ^9987 
Italy,  I36r   .M0<- 
Japan.  44498 
Light-scanenng  lnstrument^  ,ir,u  :'afLs  from — 
Japan,  4229!',  '^''^rr- 
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Low  lurrung  brazing  copper  wire  and  rtsd 
from — 
South  Afnca,  80.  1 1 .397 
Magnesium,  pure,  from — 

Canada.  6264^ 
Malleable  cast  iron  pipe  fmings  trorrv- 

Brazil,  "79^   S1057 

Taiwan,  2  1444 
M.iileabie  ca.st  iron  pipe  finings,  other  than 
£r'x-ived   froiTt — 

■v  l,ir:  K,>rfa,  ^'^96,  ^05" 
.Me-n,d,mi.  aj  transfer  presses  from — 

Japan    a'k^.     *hi843.  68117 
MelaiTuflc  from — 

Japan.  8737,  17382 
New  steel  rail,  except  light  rail,  from — 

[  nited  Kingdom.  914* 
Nfu  sieei  rail  from — ■ 

;  an<Mla.  :9'18s 
Nitnle  rubber  from — 

Japan.  "618.  44657 
Nitrocellulose  from — 

France,  60845 
Nitromethane  from — 

China,  33617.  59237,  62644 
Oil  country  tubular  goods  from — 

Taiwan,  33616,  44658 
Oscillating  and  ceiling  fanv  trr  m — 

China,  6474 
Oscillating  fans  from — 

China.  30026 
Pads  for  woodu-md  mstrumeni  kevs  from — 

ItaJy.  14558,  17382,  30015.  4229^ 
Pagers  from — 

Japan,  41720 
Paperclips  from — 

China,  59239 
Pencils,  cased,  from — 

China  and  Thailand.  64548 
Photo  albums  and  filler  pages  from— 

Korea,  42298 
Photo  albimis  from — 

Hoog  Kong.  68391 
Phthalic  anhydride  from — 

Brazil  et  al..  60847 
Pipe  fittings  from — 

Taiwan,  33797,  51058 

Thailand,  41721,  51616 
Pistachio  nuis  from — 

Iran,  3^'^'-5 
Pistac:hio  nuts,  ui-shell  from — 

Iran,  51056 
Polychlorror^^f  Puihber  frum — 

Japan.  6^  1  ■ 
Porcelain-on- steel  c;>ikjne  *are  from— 

Mexico,  32095,  4332"  ~ 

Taiwan,  8737 
Portable  electric  typewnter^  from — 

Japan,  32513 

Singapore.  7534,  12025,  39786,  43334 
Portland  cement  from — 

Dominican  Republic.  33797,  44658 
Potassium  chloride  from — 

Canada,  12220 
Potassium  permanganate  f  cm— 

China,  69330 
Pressure  sensitive  plastic  tape  from — 

Italy,  40111,  430 16  51616 
PnrfiBnional  electnc  cutting  and  sanding/ 
grinding  tools  from — 

Japan,  81,  4981,  30144 
Professional  electric  cunmg  tools  fronv- 

iiPdn    »~4^; 
Racing  pidies  laimmum  tiotscshoesj  from — 

Canada,   '"'• 
Rayon  suple  fiber  troni — 
Finland,  31504 


Red  raspbemes  from — 
Canada,  58840.  65577 
Roller  chain,  other  than  bicycle,  from — 
Japan,  1 1397,  30769,  52264.  52267.  52268, 
63912 
Saccharin  from — 
China.  65335 
Korea.  65335 
Sebacic  acid  from — 

China.  43339 
Self-propelled  bituminous  paving  equipment, 
replacement  pans,  from — 
Canada.  15481.  19405 
Silicomanganese  from — 

Brazil  et  al  .  64553 
Silicon  carteide  from — 
China.  38361,  64549 
Silicon  metal  from — 

Argentina.  38361.  44499.  65336 
Brazil.  41721 
China.  68119 
Small  business  telephone  systems  and 
subassemblies  from-- 
Korea.  8738,  4450! 
Taiwan,  662() 
Small  electnc  motors  of  5  to  150  horsepower 
from — 
Japan.  58536 
Sodium  ihiosulfate  from — 

China.  12934 
Solid  urea  from — 
.Armenia.  36938 
Armenia  et  al..  51058 
Azertiaijan,  36939 
Belanis,  36940 
Georgia.  36940 
Kazakhstan,  36938 
Kyrgyzstan,  36935 
Moldova.  36935 
Romania.  36935 
RuiJSia.  36938 
Tajikistan.  3693" 
Turkmenistan.  36937 
Ukraine.  36936 
Uzbekistan.  36936 
Sorbitol  from — 

France.  19-106.  44658 
Sparklers  from — 

China.  40624.  48849 
Spun  acrylic  yam  from — 

Japan,  19407 
Stainless  steel  bun-weld  pipe  fittings  from— 
Korea.  11029 
Taiwan.  4982.  28556 
Stainless  steel  cooking  ware  from — 

Taiwan,  80,  1  ^SdA 
Stainless  steel  flanges  from — 
India.  6619 
Taiwan.  6619 
Stainless  steel  hollow  products  from — - 

Sweden.  69332 
Stainless  steel  plate  from-- 

Sweden.  33619.  44659 
Stainless  steel  welded  pipe  from — 

.Malaysia.  13742 
Stainless  steel  wire  rods  from — 
Brazil.  41723.  68862 
Brazil  et  al.  6115.  26531,  44660 
France.  41726.  68865 
India.  41729.  54110,  63335,  67909 
Standard  carnations  from — 

Kenya.  19407.  44659 
Staples  and  staple  machines  from— 

Sweden,  68392 
Steel  jacks  from — 
Canada.  18201,  44659,47119 
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Steel  products  from — 

Argentina  et  al.,  13056 

Korea.  29568 

Mexico,  29568 
Steel  wire  rod  from — 

Braziletal,  29195,  40112 
Steel  wire  rope  from  — 

Korea,  11029.  16397 

Mexico,  7531.  16173 
Steel  wire  strand  from — 

Japan,  68392 
Sugar  and  syrups  from — 

Canada.  19407,  44660 
Sugar  from — 

Belgium,  33620 

Belgium  et  al .  44660 

France.  33620 

Germany.  33620 
Sulfanilic  acid  from — 

Hungary.  8256 

India.  3251.  12025 
Sulfur  dyes,  including  sulfur  vat  dyes,  fitim — 

China.  7537 

India.  6212.  11835.26532 

United  Kingdom,  3253 
Sweaters  wholly  or  in  chief  weight  of  man- 
made  fiber  from — 

Hong  Kong,  63917 

Korea,  63920 

Korea  et  al ,  59987 

Taiwan,  32644,  63913 
Synthetic  methionine  from — 

Japan,  36939,  51061 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 

Hungary.  47861.61861 

Japan.  5\r"^^^  M720 
Tapered  r '  ier  ^xanngs.  four  inches  or  less  in 
outside  iian>eier  and  components,  from — 

Japan.  '^''>''  *'' 
Tapered  rn.;er  s^'arings  from — 

Yugovlavia   4:  "32 
Television  receivers,  momochrome  and  color, 
from — 

Japan,  11211.  39788 
Titanium  sponge  from — 

Armenia  et  al..  60848 

Japan,  18202,  63155 
Tuners  from — 

Japan,  68393 
Uranium  from — 

Kazakhstan  et  al..  19650,  S2744 

Tajikistan.  29197 

Ukraine.  21144.45483 

Ukraine  et  al ,  36640 
Welded  carbon  steel  small  diameter  and  light- 
walled  rectangular  pipes  and  tubes  from — 

Singapore.  18203.  64555 
Welded  stainless  steel  bun-weld  pipe  fittings 
from — 

Taiwan.  33250 
Welded  stainless  stee.  pif:>e  irora — 

Malaysia.  37462.  47120.  48849 

Japan,  58536 
Antidumping  and  countervailing  duties; 
Administrative  protective  orders;  violations 

sanaions,  25631,  34415,  41083,  48849,      . 
55040 
Administrative  reiew  requests.  4148.  8739, 
11026.  12931,  13583,  16397,  18374. 
25802,  26960,  30767,  31941,  34414, 
36391,  39007,  41239,  44653,  47116. 
51053.  53710,  58682,  60600,  62326.  65964 
Certified  Trade  Missions  program;  support  of 

overseas  trade  missions  organized  by  States. 

industry  associations,  and  Federal  agencies. 

58151 


Cheese  quota;  foreign  government  subsidies: 
Annual  list,  69^1 

Quarterly  update,  17205,  35914.  52268 
Committees,  establishment,  renewal,  termination. 

etc.: 
Autonrotive  Parts  Advisory  Committee.  42528 
United  States-Canada  Free-Trade  Agreement, 
binational  review  paiKis  and  extraordinary 
challenge  comminees.  11210.  59705, 
60601 
Countervailing  duties: 
Acetylsalicylic  acid  (aspirin)  from — 

Turkey,  6213 
Antifriction  beanngs  (other  than  tapered  roller 
bearings)  and  parts  from — 

Singapore,  33251,47122 
Apparel  from — 

Thailand,  39789 
Ball  bearings  and  parts  from — 

Thailand,  16174,  36392 
Brass  sheet  and  strip  from — 

France,  11842.  29386 
Carbon  steel  flat  produas  from — 

South  Africa.  32515.  39790 
Carbon  steel  products  from — 

Sweden.  61065 
Carbon  steel  wire  rod  from — 

Saudi  Arabia.  58537 

Zimbabwe,  41243,  49472 
Castor  oil  products  from — 

Brazil,  11843,29386 
Ceramic  tile  from — 

Mexico,  6778,  31505 
Cold-rolled  steel  flat  products  from — 

Korea,  45096 
Corrosion-resistant  carbon  steel  flat  products 
from — 

New  Zealand.  18203,  37366 
Cotton  sheeting  and  sateen  from — 

Pern,  6474,  6622,  29386 
Cotton  shop  towels  from — 

Pakistan,  32104,  48037 
Cotton  yam  from — 

Brazil,  6779 

Peru.  6475,  6623.  29386 
Deformed  steel  concrete  reinforcing  bar  from — 

Peru,  84.  61069 
Electrical  conductor  aluminum  redraw  rod 
from — 

Venezuela,  52743 
Extruded  rubber  thread  from — 

Malaysia.  41084 
Ferrochrome  from — 

South  Africa.  59988 
Ferrosilicon  from — 

Venezuela.  27539.  36394 
Fresh  cut  flowers  from — 

Peru.  32518 
Grain-oriented  electrical  steel  from — 

Italy,  49018,  58838,59990 
Heavy-walled  rectangular  tubing  from — 

Argentina,  51617,  64553 
Hot  rolled  lead  and  bismuth  carbon  steel 
products  from — 

Brazil,  85,  6213,  15324 

France,  6221,  15326 

France  et  al.,  4981 

Germany,  6233.  15325 

United  Kingdom.  6237,  15327 
Industrial  phosphoric  acid  from — 

Israel.  57986 
Lamb  meat  from — 

.New  Zealand.  36395.  45097 
Light-walled  rectangular  tubing  from — 

Argentina.  51617.  64553 
Live  swine  from — 

Canada.  26115.47123.  54112 


Low  funung  brazing  copper  rtxJ  and  wire 
from — 

New  Zealand.  41243,  49021 
Miniature  carnations  from — 

Colombia.  52269 
Non-rubber  footwear  from — 

Argentina.  69342 
Oil  country  tubular  goods  from — 

Israel.  11843.  29387 
Phthalic  anhydride  from — 

Israel  et  al..  60845 
Pig  UDn  froin — 

Brazil.  6246.  16398 
Pistachios,  in-shell.  from — 

Iran.  11844.  29387 
Roses  and  other  cut  flowers  from — 

Colombia.  52272 
Roses  from — 

Israel.  46629.  61673 
Stainless  steel  cooking  ware  from — 

Korea.  85.  18375.69342 

Taiwan.  85.  17206.  69343 
Stainless  steel  wire  rod  from — 

Spam.  39197,  69343 
Standard  carnations  from — 

Canada.  11844 

Chile.  11844.  29387 
Steel  products  from — 

Austria.  37217 

Austnaet  al..  12935 

Belgium.  37273.  43749 

Brazil.  37295.  43751 

France.  37304.  43759 

Germany.  19876.  37315.  43756,  44322 

Italy,  37327,  45098 

Korea,  14200,  27995,  37338,  43752 

Mexico,  37352,  43755 

South  Africa.  47865.  62100 

Spain,  37374,  43761 

Sweden,  37385,  43758 

United  Kingdom,  37393.  43748 
Steel  wire  from — 

New  Zealand.  46629.  61674 
Sulfanilic  acid  from — 

India.  3259.  12025.  12026 
Textile  mill  products  and  apparel  from — 

Argentina.  4151 

Mexico.  4151 

Thailand.  4151 
Textile  mill  products  from — 

Argentina  et  al.  4150 

Colombia  et  al..  S4SS2 
Textiles  and  textile  products  (men's  and  boys' 
woolen  garments)  from — 

Argentina.  86.  61069 
Welded  carbon  steel  pipe  and  tube  products 
from —      , 

Turkey.  11845.  29388.  17206 
Export  trade  certificates  of  review.  3007,  4410, 

6950,  7212,  8584,  13447,  15841,  17572. 

19652.  27268.  29388.  31942.  33073.  34989. 

34990.  37463.  39727.  41084,  42528,  43340, 

44504,  46161,  47868,  51061,  52275,  53711, 

57585,  58325,  59448,  61674,  66344,  66347, 

68874 
Foreign  buyer  program;  domestic  trade  shows 

suppon,  30092 
Grant  and  cooperative  agreement  awards: 

Market  development  cooperator  program,  49472 
Grants  and  cooperative  agreements,  availability, 

etc 
American  business  centers  in  newly  independent 
states  of  former  Soviet  Union; 
establishment  and  operation,  36941 
Consortia  of  American  businesses  in  newly 
independent  states  program.  62105 
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Md/Kci  Jtf  ei  prrient  cooperaior  program,  4153 
Special  Amencan  business  internship  training 

program.  37463 
Trade  fair  certification  program,  34518 
Meetings 
Automotive  Pans  Advisory  Comminee.  6779. 

19089.  42529 
Exponers'  Textile  Advisory  Committee.  12937. 

15323 
Presidents  Expon  Council.  3261 
Scope  rulings,  list.  11209.  27542.  59991 
Senior  Execuove  Service: 
Performance  Review  Boards,  membership. 
42939 
Special  export  permit  determinations; 
Machining  center  frames  and  machining  centers. 
3536 
Trade  fair  certification  program,  support  for 
pnvaiely  organized  international  trade  fairs. 
26116 
United  States-Canada  free-trade  agreement, 
binational  panel  reviews: 
Cold-rolled  carbon  steel  flat  products  from — 

Canada,  4173? 
Cold-rolled  steel  sheet  from — 
United  States,  45484.  48850 
Corrosion-resistant  carbon  steel  flat  products 
from — 
Canada.  41733.  51062 
Cut-to-length  cartxin  steel  products  from — 

Canada,  41734 
Rat  hoirolled  carbon  steel  sheet  products 
from — 
United  Slates.  34421 
Gypsum  board  from — 

United  States.  6951.  14377.  63336.  65345 
Hot  rolled  carbon  steel  flat  prtxlucts  from — 

Canada,  41734 
Hot-rolled  carbon  steel  plate  and  high-strength 
low-alloy  plate  from — 
United  States.  34420 
Li'.e  swme  from — 

Canada.  7768.  21445.  21972.  34422.  45485 
MjLhine  tufted  carpeting  from — 

United  States.  33255,  53711.  59449 
Viagnesium  from — 

Cinaila.  -I'Z.^v 
Ma^nesiuT,.  Dure  in..;  alloy,  from — 

Canada.  45485,  59706.  69344 
Magnesijm.  pure,  from — 

Cuia-la.  ~'  ■■■^ '  ^ 
Pre;  rTiej:  'it^; .'glass  pipe  insulation  with  vapor 
lamer  trom — 
Lnited  Slates,  67392 
Self-propelled  bituminous  paving  equipment 
from —  , 

Canada.  14377         I 
Softwood  lumber  products  from — 

Canada.  29809.  42939,  69344 
Solder  joint  pipe  fittings  from — 

United  States.  59451 
Solder  joint  pressure  pipe  fittings,  etc.,  from — 

United  Slates.  67393 
Tomato  paste  in  containerv  'artcr  than  100  fluid 
ounces  from — 
United  Suies.  21445.  34423 
Watthes  and  watch  movements;  allocation  of 
Jut> -exemptions 
Virgin  Islands.  26119 
Appiicaiions   neanni(s.  determinations,  etc.: 
■\gnculture  Department  et  al.,  34028.  61675, 

Arrxrri.ari  RsJ  Cross  et  al..  31012 
Ames  Larvraii  r.    Energy  Department,  55041 
A,mes  Lar>irai.!r,,  Energy  Department,  Iowa 
State  L  niversi!>,  et  al.,  44653 
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Bowhng  Green  State  University  et  al.,  49022 
Brandeis  University  et  al ,  55041.  59012 
Brooklyn  College  of  City  University  of  New 

Yorketal,  11587 
CanKgie  Mellon  University.  49021 
Centers  for  Disease  Control  et  al.,  31508 
Chicago  etal,  11588 
Children's  Medical  Center.  44661 
Children's  Medical  Center  et  al  .  34029 
Colorado  State  University  el  al .  12938 
Columbia  University  et  al ,  47887 
East  Carolina  University  et  al .  55042 
Energy  Department  et  al  .  68120 
Federal  Highway  Administration.  1 1 588 
Geological  Survey,  31013.  63924 
Geological  Survey  et  al.,  4977,  68875 
Georgia  Institute  of  Technology  et  al ,  49022 
Good  Samantan  Hospital  and  Medical  Center 

et  al.,  34030 
Illinois  Institute  of  Technology  et  al..  55042 
Iowa  State  University  et  al.,  39790 
Kansas  State  University  et  al ,  13449 
Lehigh  University  et  al .  60603 
Loyola  University  Medical  Center  et  al .  21972 
Massachusetts  Institute  of  Technology.  39791 
Massachusetts  Institute  of  Technology  et  al , 

7545,  14559,  31363,41085 
Mayo  Chnic  et  al .  31013 
Michigan  State  University  et  al.,  27266 
National  Insntute  of  Standards  and  Technology. 

53712 
National  Oceanic  and  Atnrosphenc 

Administration  et  al..  4978,  27267.  42940 
Naval  Hospital  Oakland  et  al.,  17861 
North  Carolina  State  University  et  al .  49021 
Oklahoma  State  University  et  al ,  49023 
Pennington  Biomedical  Research  Center, 

Louisiana  State  University,  et  al.,  55042 
Pennsylvania  State  University.  21282 
Pennsylvania  State  University  et  al ,  12938 
Purdue  University  el  al ,  28953 
Research  &  Education  Institute.  Inc.,  59012 
Research  Foundation  of  SUNY  at  Albany  et 

al..  31013 
Rutgers  University,  16176,  21282.  68120 
Southwest  Missouri  State  University  et  al., 

34566 
St.  Jude  Children's  Research  Hospital,  et  al , 

53712 
State  University  of  New  York  et  al  .  1 3449. 

46630 
Texas  A&M  Research  Foundation,  21282 
Texas  A&M  Research  Foundation  et  al.,  42939 
Texas  A&M  University,  34244 
Texas  A&M  University  et  al  .  63924 
Transjjortation  Departnieni  et  al  .  17861 
University  of — 
Alaska  et  al ,  55043 
Arkansas  et  al..  60603 
California,  21282,  21283.  55043.  60603 
California  at  Los  Angeles,  44661 
California  et  al .  11588,  31363.  36396.  55042 

68875 
California,  Irvine,  et  al ,  42299 
Colorado,  21283 

Colorado  at  Boulder  et  al.,  53712 
Connecticut,  26533 
Florida  et  al ,  63925 
Georgia  et  al .  34030 

Georgia  Research  Foundation  et  ai  ,  P862 
Hawaii  et  al ,  63924 
Illinois,  46630 
Kansas.  55044 
Minnesota.  39791 
Minnesota  et  al .  51618,  68120 
Nebraska  et  al..  59012 
Nevada,  401 13 
New  Mexico  et  al.,  47887 


Vanderbilt  University,  7546 
Washington  University.  68121 
Wavhington  University  et  al.,  7546,  21973, 

44661 
W  ilford  Hall  Medical  Center.  44662 
Wilford  Hall  Medical  Center  et  al .  31508 
Woods  Hole  Oceanographic  Institution  et  al., 

39791 
Yale  University  et  al ,  21283 
Yale  University  School  of  Medicine,  47888. 

<<ru4 

International  Trade  (  ommis.sion 

RILLS 

Practice  and  procedure 
Sunshine  Act  meetings;  minimum  notice  period 
change.  64120 

PROPOSFn  RULES 

Practice  and  proLcJure: 

Imports  sold  al  less  than  fair  value  or  subsidized 
exports  10  U.S.;  injury  to  domestic 
industries;  investigations.  19638 
Investigations  and  related  proceedings  on  unfair 
practices  in  import  trade — 
Access  to  confidential  business  information. 
64711 
Sunshine  Act  meelings.  minimum  notice  penod 
change.  49452 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  30809.  42743 
■Mtemative  dispute  resolution  procedures  and 

negotiated  rulemaking  procedures  use,  58707 
Inipon  investigations 
Administrative  protective  orders — 

Breaches  investigation  summary,  21991 
Violations  sanctions,  21752 
.Anisotropically  etched  one  megabit  and  greater 
DRA.MS,  components,  and  products 
coniaining  DRA.MS.  8110.  42743,  47283, 
47284.  493  P.  52976,  57836 
Anti-theft  deactivatable  resonant  tags  and 

components.  13277.  16202,  18110.31538, 
52323,  63391 
Arab  League  boycott  of  Israel;  effects  on  US 

businesses,  64594 
Aramid  fiber  formed  of  poly  para-phenylene 
terephthalamide  from — 
Netherlands.  37503.  44849 
Bulk  bags  and  process  for  making  same,  6011. 

6974.  8061.  12252 
Calcium  aluminate  cement  and  cement  clinker 
from  — 
France,  31051,67809 
Calcium  aluminate  cement  chnkcr  from — 

France.  1  >^22  " 
Canbbean  Basin  Exonomic  Recovery  Act 

impact  on  L'  S   industnes  and  consumers; 
annuoJ  repon.  .''1539 
Circuit  board  testers.  7246.  14223.  16202, 

21994.  294.U.  35041.  5416^ 
Class  150  stainless  steel  threaded  pnie  fittmgs 
from — 
Taiwan.  42105.  4952" 
Color  negative  photographic  paper  .ind  chemical 
components  from  - 
Japan.  .'^7H.'<'' 
Japan  et  al  .  47475 
Netherlands.  578.^7 
Commercial  food  portioners.  components. 
including  software,  and  process.  12253, 
16846.  ^MWl 
Compact  ductile  iron  vcateruorks  fittings  and 
accessones  froin-- 
China,  1  '278   44H.'iO 
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Condensers,  parts  thereof,  and  products 

containing  same,  including  air  conditioners 
for  automobiles,  4717,  31978,  36701, 
40833,  47284 
Cordage  products  from — 

Costa  Rica  et  al ,  3556,  41804,  44850 
Cutting  tools  for  flexible  plastic  conduit  and 
components,  4180.  12253,  16203.  21994. 
28446,  42744.  44850.  57837,  65730 
Daily  products,  13279 
Defrost  timers  from — 

Japan,  6296,  14422,  48373 
Devices  for  connecting  computers  via  telephone 

lines,  60671 
Dielectric  miniature  microwave  filters  and 
multiplexers  containmg  same,  60876 
Diltiazem  hydrochloride  and  dihiazem 

preparations,  16846,  34063,  40834.  48374. 
62372 
Dry  film  photoresist  from — 

Japan,  4443,  26795 
Dynamic  random  access  memories  of  one 
megabit  and  above  from — 
Korea,  28036 
Effects  of  antidumping  and  countervaihng  duty 
orders  and  suspension  agreements,  37966 
Enterpnse  for  the  Americas  Initiative;  regional 
economic  trends  and  summary  of  likely 
effects  of  hemispheric  free  trade  zone, 
5414 
Erasable  programmable  read  only  memories, 
components,  products  containing  memories, 
and  processes  for  making  memories.  16203 
Ethyl  alcohol  for  fuel  use,  67810 
Extruded  rubber  thread,  4717 
Ferrosilicon  from — 
Brazil.  5413,  45120 
Brazil  et  al.,  12973 
China,  13503 

Egypt,  5413.  39566.  58709 
Kazakhstan  and  LToaine,  16847 
Russia  et  al.,  34064 
Flat-rolled  carbon  steel  products,  35465,  36702 
Flat-rolled  carbon  steel  products  from — 
Argentina  et  al.,  8974,  14590.  43905 
Generalized  System  of  Preferences — 
Eligible  articles  list,  etc.,  57710,  58231, 
58347,  60495 
Grain-oriented  silicon  electrical  steel  from — 
Italy,  46650 
Italy  et  a],  54168 
Japan,  46650 
Gray  portland  cement  and  cement  clinker 
from — 
Japan,  32547 
Greater  economic  integration  within  European 
Community;  effects  on  United  States, 
39567 
Harmonized  Tariff  Schedule — 
Modifications;  investigation  and  hearing, 
29433 
Helical  spnng  lockwashers  from — 
China,  26347,  53747 
Taiwan,  13280,  34590 
High-information  content  flat  panel  displays  and 
subassemblies  from — 
Japan,  7245 
Honey  from — 
China,  54169 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 
Brazil  etal,  4181,  14422 
In-line  roller  skates  with  ventilated  boots  and 
with  axle  aperture  plugs  and  component 
parts,  16204.  26796,  28036.  29434.  31539, 
33281,  42744,  43907,  45355,  46651, 


47285^7286,  47475.  52321,  52322. 
52323.  53214,  59734 
Integrated  circuit  devices,  processes  for  making 
same,  components,  and  products  containing 
same,  46213.62136,67810 
Integrated  circuit  telecommunication  chips  and 
produas  containmg  same,  including  dialing 
apparatus,  4181.  U244.  16205,  21994, 
33280,  35042 
Internal  mixing  devices  and  components,  5756. 

8973 
Lens  panels  for  lighting  fixtures,  kits  containing 
same,  and  fixtures  containing  same,  36992, 
59735 
Magnetic  switches  for  coaxial  transmission  lines 
and  products  containing  same,  5414, 
35043,41805.  50953 
Mechanical  gear  couplings  and  components, 

30810.  36702.  42106.  45355.  47476 
Metallurgical  coke;  baseline  analysis  of  U.S. 

industry  and  imports.  31540 
Methods  of  assembling  plastic  ball  valves  and 

components.  65731 
Microcomputer  memory  controllers, 

components,  and  produas  containing  same. 
47286 
Multifiber  agreement;  US  textiles  and  apparel 

imports;  annual  report,  34064 
New  steel  rails  from — 

United  Kingdom,  18110 
Nitromethane  from — 

China,  3 141 5,  39036,63392 
Pads  for  woodwind  instniment  keys  from — 

Italy,  33282,  50954 
Paper  clips  from — 

China,  54169,  64337 
Pencils,  cased,  from — 
China,  60670 
Thailand,  60670 
Personal  computers  with  memory  management 
information  stored  in  external  memory  and 
related  materials.  33283.  41486,  44851, 
58709 
Phthalic  anhydnde  fix)m — 

Brazil  et  al ,  58347.  65732 
Plastic  encapsulated  integrated  circuits.  6643, 

36702 
Portable  electric  typewriters  from — 
Singapore,  16205,  35043,  53748 
Portable  on-car  disc  brake  lathes  and 

components,  63393 
Professional  electric  cutting  and  sanding/ 
gnnding  tools  from — 
Japan,  6975,  37967 
Recombinantly  produced  human  growth 
hormones,  26796,  50954,  57838.  60672. 
62136 
Removable  hard  disk  cartridges  and  products 
containing  same.  30810,  58019,  66019, 
68950 
Saccharin  from — 

China  and  Korea,  62682 
Sebacic  acid  frotn — 

China,  39835,  47476 
Silicomanganese  from — 

Brazil  ei  al.,  61919,  68950 
Silicon  carbide  from — 
China.  35044,  42744 
Softwood  lumber  from — 

Canada.  50051 
Sparklers  from — 

China.  48374.  54170 
Special  quality  carbon  and  alloy  hot-rolled  steel 
bars  and  semifinished  products  from — 
Brazil.  6976.  38138 
Specimen  container  systems  and  components 
including  alignment  indicator  labels,  and 
method  of  use,  12973.  18111 


Sports  sandals  and  components.  47476.  58019, 

62137.66020.67811 
Sputtered  carbon  coated  computer  disks  and 

products  containing  same,  including  disk 

drives.  26797,  36703.  36704,  38138. 

39836,  41487.  41488.  43908,  44851. 

44852,  48375,  52323,  58709,  58710, 
63394,67811,68950 

Stainless  steel  butt-weld  pipe  fittings  from — 
Korea.  11245 
Taiwan,  32363 
Stainless  steel  flanges  from — 
India.  11245 
India  etal.,  3%7,  46212 
Taiwan,  3%7,  11245 
Stainless  steel  plate  from — 

Sweden,  35044,  44852 
Stainless  steel  wire  rod  from — 
Brazil  et  al ,  3966.  11245.  43908,  4837S 
India.  63394 
Static  random  access  memories,  components, 
and  produas  containing  same.  .41 81.  62%. 
6977,  47287,  52321 
Steel  wire  rod  from — 

Brazil  et  al .  33280,  65732 
Steel  wire  rope  from —  ^ 

Korea  et  al ,  16206 
Sulfanilic  acid  from — 
Hungary,  353.  11246 
India,  11246 
Sulfur  dyes  from — 
India.  4444.  13281,  I984I 
United  Kingdom.  4444,  11246 
Synthetic  organic  chemical  report.  54171 
Tape  dispensers.  39036.  49317.  59735 
U.S.  environmental  technology  industries,  global 
compeutivencss.  municipal  and  industrial 
water  and  wastewater,  62 1 37  , 

U.S.  international  trade  relief  laws; 

reorganization.  42745 
U.S.  trade  shifts  in  selected  commodity  areas. 

annual  reports,  47287 
United  States-Canada  Free-Trade  Agreement — 
Immediate  elimination  of  US.  tariffs  on 
Canadian  anicles.  probable  economic 
effect  on  US  industries  and  consumers. 
64337 
Uranium  from — 
Tajikistan.  29635 
Tajikistan  et  al .  44853 
Ukraine.  26798 
Vehicle  secunty  systems  and  components, 

44853.  57839 

Welded  stainless  steel  pipe  from — 

Malaysia.  11247,49317 
Woodworking  accessones,  4718,  3081 1 
Meetings;  Sunshine  Act.  7038,  7843,  8818,  1 1098. 
12061,  13126,  15521,  16581,  16913,  18303, 
19700,  21332,  27059,  29025,  30086,  31594, 
32171.  33300.  34498.  39277,  40467,  40687, 
41323,  44888.  47180.  47783.  48423.  50086. 
50633.  51902.  52138,  52806,  57895.  60493. 
62414,  64440,  66073.  68685 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
35046 
U.S.  international  trade  relief  laws;  proposed 
reorganization  study,  12253 

IntfTsfafc  ("ommerce  Commission 

RLLi^^ 

Bills  of  lading,  60797 

Conflia  of  interests,  41989,  42026 

Contracts  and  exemptions: 

Rail  general  exemption  authority — 

Commodity  groups,  53433 

Scrap  paper.  53667 

Transportation  equipment.  4355 

Used  motor  vehicles,  43817 


FEDER.'VI.  REGISTER   !M)F\,    laniian  ^  iVrimbtr     I'W 


89 


Interstate 


Motor  earners 

Interpretation^,  ind  rr>uiing  'eguiaiions; 

incidentaJ  for  hirr  tran^{>inalion.  1 1549. 

!fti:4 

Single  State  in^urancs  xgl^IraI!lln.  26693, 

Drganiiafion,  functions,  and  juihurity  delegations: 

Proceedings  Office  ei  ii  .  29355 
Practice  and  procedure 

Environmeniai  rjles   iccnnica!  amendments. 
44619 

Fee  billing  and  debt  coilectuin    "~48.  17788. 

Interest  rate  calculation    prixedures  revision, 

l>i?51 
Licensing  and  related  services,  user  fees,  43294 
Railroad  consolidauon  procedures — 
Significant  transactions;  definition  and 
requirements  ^''ir'T 
Recvclable  .(^mm^>Jl:le^   "iuroad  rates, 
exemptions.  27951.  3%79 
Pnvac-  Ac!   implementation.  15290.  28520 
Rail  earner; 

Car  hire  cortipensaiio",   el^     27678.  60144 
Tirr'*s  im:  .cheduic> 

Niinciperating  .iiocir  •.JirxT\    jnder^.'idjgex 
collection   CFK  Par  -emoved.  40601 
PROPOSED  Rl  LES 
Bills  of  lading.  M^'S.  39723 

Correction.  4 '""'^2 
Contracts  and  exemptions 

Rail  general  exemption  authority — 
Carbon  dioxide    ^4i;' 
Commtxjits  groups.  '<>'<''■•• 
Crea.sc  or  inedible  ;a;i)^   etc..  54321 
Hydraulic  cement    '4'!' 
Paints.  enamciN.  ;acquer>,  Nneilacs,  etc., 

RuKk  >dJi  and  sal;.  '^4320 
Scrap  paper    !  •i'Vl 
Lsed  motor  vehicle  rail  transpurtation,  6104 
Motor  cameri 
Household  goods  shippers,  performance  reports, 

6912.  12573 
Interciry  motor  common  earner  passenger 
service  adequacy   51603,  57978 
Practice  and  procedure 
Jurisdiction  over  motor  "^.nance  '.'ansactions, 

6569  < 
.Nonrail  licensing  procedures — 
Licensing  forms  and  corresponding 
Tgulations.  revision.  48628 
Railroad  consolidation  procedures — 
Class  exemption  for  transactions  within 
corporate  family.  6612 
Single  State  insurance  registration,  5951 
Pnvacy  .Act.  implemeniation.  .'^31 
Regulaton  agenda.  25364,  57358 
Rulemaicing  petitions; 
Railroad  abandonments;  protection  of  surveying 
benchmarks   ?  1800.  60164.  68383 
Tariffs  and  schedules 

Electronic  tanff  n.hng    19795,  31490 
Motor  tariff  regulations   review.  14198 
Payment  .'f  discounts  -'v  motor  earners  of 
property  to  nonpaver    f  freight  charges. 
3234(j.  41684,  44^  iS 
Range  tariffs,  fax  t'llin^   42  276 
Special  tariff  authonties  authorizing  customer 
account  codes  publication  in  tariffs; 
reconsideration.  47104 
Withdrawn.  68108 
Tanff  adoption  publications  filing,  64717 
Tanff  indexes.  ■<?29.  42277 

NOTICES 

Agency  information  .oliection  activities  under 
0MB  review,  5415.  15356,  15505,  29238, 
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AgreementN  ijnder  sections  ^a  and  ^b.  applications 
for  approval,  etc 
EC-MAC  Motor  Camer%  S..-rMce  Association. 

Inc.  et  al.  45121 
Household  Goods  Carriers    Bureau   Inc  .  1641H 
MiiJdIe'Aest  Motor  Freighi  Bureau    Inc     el  aJ 
i  h4  I "' 
Eavironmentai  staiemenis   availability,  etc.. 
Boflon  &  .Vlaine  Corp  et  ai  .  37504,  64779 
Burlington  Northern  Railroad  Co  .  12370, 
13503.  28415.   ^4064.  4747'' 

Burlington  Nonhem  Railroad  Co  et  al  .  ''SPV 
Camp  Laieune  Railroad  Co  et  al  ,  53559 
Consolidated  Rail  Corp  .  26799.  35046 
Consolidated  Rail  Corp  et  al  ,  66020 
CSX  TfWMponaiion.  Inc  .  26006.  V'^lOe.  42746 
CSX  Transportation.  Inc    et  al  .  21595.  44854 
Dakota,  Minnesota  &  Eastern  Railroad  Corp  . 

et  al.,  43909 
IDelta  Southern  Railroad  Co  et  al    ^0812 
Duluth.  Missabe  &  Iron  Range  RaiUay  Co. 

et  al .  41805 
Gateway  Western  Railway  Co..  16415 
Georgia  Northern  Railway  Co  et  al .  19467 
Golden  Cat  Railroad  Corp  .  54373 
Missouri  Pacific  Railroad  Co  el  al .  68439 
Norfolk  &  Western  Railway  Co  et  al .  17282. 

51099 
Southern  Pacific  Transponaiion  Co  .  58877 
Southern  Pacific  Transportation  Co  et  al., 

52324,  60053.  62372 
Tongue  River  Railroad  Co  ,  64338 
Union  Pacific  Railroad  Co  et  ai .  46990 
Vermont  Railway,  Inc    et  al  ,  ^9232 
West  Virginia  Northern  Railroad.  Ltd  ,  29238 
General  purpose  costing  svsiem,  review,  21475 
Household  goods  transportation  in  interstate  or 
foreign  commerce,  publication  availability. 
35047 
Meetings.  Sunshine  Act.  8653.  14244  213^2, 
29025.  33144,  38166,  42622,  471K0,  S2807, 
60243 
Motor  carriers: 

Adequacy  of  interdqrhlBierMce,  13282,  15506 
Agricultural  coopenitfve  truisportaiion  filing 
notices.  27310,  29638,  32721.  47756, 
54603 
Compensated  intercorporate  hauling  operations, 
3557,  6297.  7575,  8975,  1 1624.  13646, 
15506,  17428,  19841,  26156.  29636, 
31051.  31753,  36993,  38437,  40835, 
43120,  47756,  48672,  50051.  52507. 
54603.  59065.  62682.  64967 
Customer  account  codes  in  tariffs  publication. 
special  tariff  authorities   reconsideration. 
3558 
Declaratory  order  petitions — 
American  Trucking  Associations,  48673 
Georgia-Pacific  Corp  ,  17428 
Hanson  Natural  Resourves  Co  ,  21595 
New  Jersey.  12052 
Oneida  Motor  Freight.  Inc  .  26348 
Towing  &  Recovery  Association  of  Amenca 

et  al.  13089 
Yellow  Freight  System,  Inc  of  Indiana. 
35977,41806 
Finance  applications.  3294.  26158.  28036 
Household  Goods  Carriers'  Bureau.  Inc..  tariffs 
filed  by  non-participaimg  earners, 
cancellation.  1I4I9 
Insurance  cancellation  process    procedural 

change.  61095 
Non-coal  proceedings;  raie  guidelines    18461. 

19876 
Range  tariffs;  show  cause  prxeedings,  3559, 
42348 


Relea.sed  rates  authontv,  household  goods, 

18111 
Tanff  filings,  monilonng.  14223 
Practice  and  procedure 

Fee  billing  and  debt  collection,  11099 
Privacy  Act 

Systems  of  records    580.  15357 
Rail  earners 

Cost  of  capital,  railroad  industry  \  annual  rate 

proceeding.  27310,  65598' 
Cost  ratio  for  recyclables.  determmalii'n   etc.. 

53560,  621.^8 
Cost  recovers  percentage    12254,  15881,  43374, 

58564 
Cost  recovery  procedures  — 

Adjustment  factor,  15506.  34065.49318. 
59276,  61920,  64596.  66020 
Declaratory  order  petitions — 
Dalla.s,  TX,  et  al  ,  62138 
Durango  &  Silverton  Narrovs  Gauge  Railroad 

Co  ,  60877 
Hanson  Natural  Resources  Co .  12052,  18227, 
25848.  2698''.  '8438 
Direct  service  orders - 

[>:caiur  Junction  Railw.iy  Co  .  64967 
Delaware-Lackawannj  R.iilroad  Co,,  Inc., 

M649.  6^18'^ 
Plan  Valley  Railway,  4444.  13646 
National  grain  car  supply:  interested  parties 

conference.  61W6 
Non-coai  proceedings,  rate  guidelines.  3295, 

8428.  12254.  1846!     148"6 
Passenger  train  operation-- 
Chicago  &  North  Western  Transportation  Co., 
45917,  59277 

Railroad  revenue  adequacy  determinations, 

42349 
State  intrastate  rail  rale  authonfy — 

.New  Mexico.  17626 
Waybill  data,  release  for  use,  35466,  40447. 

48078.  5278''.  54373.  5508^ 
Railroad  operation,  acquisition,  construction,  etc: 
Alabama  Great  Southern  Railroad  Co..  38437, 

39567.  61095 
Albany  Bndge  Co  ,  Inc  .  4182 
Atchison,  Topeka  &  Santa  Fe  Railway  Co,, 

4182 
Atlantic  &  Gulf  Railroad.  7816 
Belt  Railway  Co  of  Chicago.  14423.  62372 
Blue  .Mountain  Railroad,  Inc  .  59277 
Bradford  Industrial  Rail.  Inc  ,  12254 
Broe  Companies.  Inc  .  582 
Broe  Companies.  Inc    ct  al  .  57839 
Broe.  Patnck  U  .  63394 
Burlington  Northern  Railroad  Co  .  .3968.  6527. 

13503,  16416 
California  Nonhem  Railroad  Co  ,  LP.  51845 
Carey  Short  Line  Corp  ,  7896 
Central  Kansas  Railway.  Inc  ,  3295 
Central  Michigan  Railway  Co  .  65396 
Central  Vermont  Railway,  Inc  .  4444 
Chicago  &  North  Western  Transportation  Co., 

55083 
Chicago  &  North  Western  Transportation  Co, 

et  al  ,  5757 
Chicago  Central  &  Pacific  Railroad  Co.,  26799 
Chicago  SouthShore  &  South  Bend  Railroad. 

60211 
Claussen,  H   Peter,  et  al  .  6419 
Colorado  &  Wyoming  Railway  Co..  16207 
Columbus  &  Ohio  River  Rail  Road  Co.  et  al.. 

54603 
Connecticut  Central  Railroad  Co..  37504.  41103 
Connecticut  Rail  Systems   Inc  .  16552,  17625 
Conrail  Inc  ,  42985 
Consolidated  Gram  &  Barge  Co.,  8428 
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I  lUa  Gofp,  78%.  27747 
Comun.  RidHBd  J..  44379 

CSX  Corp.  et  al.,  16848.  26157 

CSX  Tra/isportation,  Inc  .  13504,  15163.  51846 

Cundiff.  Gregory  B.,  14423 
Decatur  Junction  Railway  Co.,  53748 
Decatur  Terminal  Railway  Co.,  39233 
Delaware-Lackawanna  Railroad  Co..  Inc..  48077 
Dennis  Washington  &  Washington 

Corporations.  46652 
Denver  Terminal  Railroad  Co.,  50955 
Depew,  Lancaste'  .t  Ue.terr,  Railroad  Co.,  Inc., 

44195 
Dubois  County  Railroad  Corp.,  39837 
Durden,  K  Earl.  66021 
Eastern  Idaho  Railroad,  Inc.,  62372 
EASX  Railroad  Corp  .  47760 
Fox  River  Valley  Railroad  Corp.,  1 1625.  12255 

14423 
Fnck.  Daniel  R.  18112 
Garden  City.  Gulf  &  Northern  Railroad  Co., 

ct  al..  69407 
Gateway  Eastern  Railway  Co  .  35977 
Gateway  Western  Railway  Co..  34481 
Genesee  &  Wyoming  Industries.  Inc.,  11625, 

16207 
Genesee  Valley  Tran.sportation  Co..  Inc.,  48078 
Georgia  Northea-Stem  Railroad  Co.,  Inc..  57620 
Georgia  Southern  &  Flonda  Railway  Co..  59067 
Golden  Tnangle  Railroad.  60878 
Grand  Rapid'^  E^siem  Railroad.  Inc..  39837 
Grand  Trunk  Corp  .4182 
Grand  Trunk  Western  Railroad.  Inc.,  4183 
Great  V^esiem  Railway  of  Oregon.  Inc..  57839 
Growth  Resources  of  Wellsboro  Foundation  et 

al  .  541 -^ 
Hanson  Natural  Resources  Co.,  16692 
Haidm  .Southern  Railroad.  53560 
Hardin  Souihem  Railroad.  Inc.,  54603 
Honev  Creek  Railroads.  Inc.  50052 
Housatonic  Transp<?natinn  Co  .  52325 
Idaho  Northern  &  Pacific  Railroad  Co  ,  64412 
Illinois  Central  Railroad  Co  .  31753 
Indiana  &  Ohio  Railroad  Co.,  Inc.,  60053 
Indiana  Harbor  Beit  Railroad  Co..  19468 
Indiana  Harbor  Belt  Railroad  Co.  et  al.,  52507 
Indiana  Hi-Rail  Corp  ,  17282 
Indiana  Southern  Railroad,  Inc  .  52977 
Jackson.  Gordonville  &  Delta  Railroad  Co.. 

42986.  621.^9 
Kansas  City  Southern  Railway  Co.,  21752. 

.■<90?7,  48079 
Kansas  Southwestern  Railway  Co..  55084 
Kokomo  Rail  Co.,  Inc  .  et  al .  19843 
Kulmer.  Morris  H  .  et  al .  4184 
Lakeside  Transportation  Co  .  66021 
Louisiana  &  Delta  Railroad.  Inc.,  3044 
LWR.  Inc  .  61920 

.Maine  Coa.si  Railroad  Corp  ,  21753,  33944 
Mohawk.  Adirondack  &  Northern  Railroad 

Corp  .  44195 
.MolaJla  Western  Railway,  13647 
Nebraska  Central  Railroad  Co  .  38438 
New  Hampshire  &  Vermont  Railroad  Co  , 

17627 
New  Hampshire  Ceniral  Railroad,  Inc.,  38139 
New  Hampshire  Northcoast  Corp.,  47760 
Nichols.  K.R  .  66021 
Nobles  Rock  Railroad  Co .  58348 
Norfolk  &  Western  Railroad  Co.,  65598 
Norfolk  &  Western  Railway  Co.,  21475,  26158 

29638 
Norfolk  Southern  Railway  Co,  et  al.,  42176 
North  Carolina  Ports  Railway  Commission. 
60878 

Oklahoma  Transportation  Depanment  et  al., 

57^7 


Onondaga  Cpunty  Industrial  Development 

Agency.  29435 
Orange  County  Transportation  Authority  ct  al., 
Ozaric  Mountain  Railroad.  8061 
Panhandle  Northern  Railroad  Co.,  63395 
Parkinson,  David,  et  al.  51846 
Peninsula  Comdor  Joint  Powers  Boanl,  32721 

52977,  54403 
Pioneer  Railcorp,  39233.  53748 
Pioneer  Valley  Railroad  Co.,  Inc  ,  28037,  43I2I 
PL&W  Railroad,  Inc  ,  19468 
Providence  &  Worcester  Railroad  Co.,  29638 

48078 
Public  Service  Co.  of  Colorado,  61921 
R  J  Corman  Railroad  CoyWestcm  Ohio  Line 

44379 
RailTsx,  Inc ,  21753 
Rail-West,  Inc.,  12599 
Rio  Grande  Pacific  Corp  ,  39567.  64413 
Rio  Valley  Railroad.  Inc.,  14424 
Robey,  Richard  D  .  5416 
Salt  Lake  City  Soinhem  Railroad  Co ,  Inc 

21753 
San  Joaquin  Valley  Railroad  Co  .  521 19 
Soo  Line  Railroad  Co..  353.  60879,  61716. 

62373 
Southern  Central  Rail  Group,  29239 
Southern  Electric  Railroad  Co .  3970.  26799 
Southern  Gulf  Railway  Co..  47760 
Southern  Pacific  Transportation  Co  .  32364, 

53560 
South  Plains  Lamesa  Railroad,  Ltd.,  58878 
SPCSLCorp..  32156.  45918 
St  Louis  Southwestern  Railway  Co  .  34819 
Steuben  County  Industrial  Development  Agency 

et  al  .  9574 
Sunshine  Mills,  Inc.,  45125.  52325 
Texas  Northeastern  Division,  Mid-Michigan 

Railroad   Inc..  13089 
Three  Risers  Railway  Co.,  62373 
Transiar  Holdings.  LP.,  68951 
TTX  Co,  et  al  .  30182 
Tulare  Valley  Railroad  Co.,  4184 
Union  Pacific  Corp.  et  al..  1 1626.  58178 
Union  Pacific  Railroad  Co .  33106 
Union  Railroad  of  Oregon,  28415 
Vaughan  Railroad  Co.,  59068 
Walkersville  Southern  Railroad,  Inc.,  51100 
Wallkill  Valley  Railroad,  Inc..  64002 
Webb,  Charies  R..  62374 
Wheeling  &  Lake  Erie  Railway  Co.,  9220 
Willamene  &  Pacific  Railroad,  Inc.,  11629 
Willamette  Valley  Railway  Co.,  12599 
Wmamac  Southern  Railway  Co.,  18113 
Wisconsin  &  Southern  Railroad  Co.,  60210 
Wood,  Donald  R.,  Jr.,  et  al..  59277,  117 
Railroads  and  property  and  passenger  motor 
carriers;  annual  operating  revenues  index, 
44698 
Railroad  services  abandonment: 
Aroostook  Valley  Railroad  Co.,  13797 
Austin  &  Northwestern  Railroad  Co.,  Inc  . 

18112 
Bessemer  &  Lake  Erie  Railroad  Co..  47759 
Boston  &  Maine  Cotp  .  62139 
Boston  &  Maine  Corp  et  al..  30069.  36221. 

36222.  62373.  64595 
Buffalo  &  Pittsburgh  Railroad.  Inc..  60672 
Burlington  Northern  Railroad  Co..  6527.  6977, 
17625,  26157,  28037,  30184.  36419. 
37746.  38139.  45122,  45123,  45124, 
45125.  45355 
Camp  Lejeune  Railroad  Co..  52324 
Carrollton  Railroad  Co  et  al .  48897 
Chicago  &  North  Western  Transportation  Co., 
3968,  15356.  26348.  29838.  37505 


.Indicia  I 

Chicago  Central  &  Pacific  Railroad  Co.,  6781 1 
Consolidated  Rail  Corp .  6528.  7576,  8975 

19140,  21595,  32721,  42575,  43375. 

54171.  58179,  60877,  62374,  64595, 

65733,  67418,  69408 
CSX  Transport^on,  Inc.,  3969,  6807,  8428 

8635,  15357,  16416,  18112,  19468.  19842 

19843,  215%.  30069.  32364.  36419 

37968,  39232,  41488,  42746,  43120. 

47288,  49319,  53560,  610% 
Curtis  Milbutn  &  Eastern  Railroad  Co..  5018 
Dakota,  Minnesou  &  Eastern  Railroad  Corp 

5018.41806 

Delta  Southern  Railroad  Co.,  38786 

Denver  &  Rio  Grande  Western  Railroad  Co 
48674 

Duluth.  Missabe  &  Iron  Range  Railway  Co 
43121 

Durham  &  South  Carolina  Railroad  Co .  645% 

Elgin.  Joliet  &  Eastem  Railway  Co  .  7816 

Flonda  Central  Railroad  Co  .  Inc  .  32%1 

Georgia  Northern  Railway  Co  .  17626.  21994  ' 

Golden  Cat  Railroad  Corp  .  61920 

Illinois  Central  Railroad  Co .  6528.  53561 

Missouri  Pacific  Railroad  Co .  582.  8769.  8975. 

11626,  51382.64412.64968 
Norfolk  &  Western  Railway  Co .  3560.  3970. 

11419.15162.48674.60211.610% 
Norfolk  Southern  Railway  Co..  26349  34481 

47915.68951 
Northwestern  Oklahoma  Railroad  Co.  18113 
Oregon  Pacific  &  Eastern  Railway  Co..  61921 
Red  River  Valley  &  Western  Railroad  Co . 

42576 

Southern  Pacific  Transportation  Co..  582,  8636, 
13647,  19843,  48675.  50566.  57840. 
58349.  60210  60463 

St.  Louis  Southwestern  Railway  Co .  59278 

T&P  Railway,  Inc  .  25656 

Union  Pacific  Railroad  Co.,  27583,  44380. 
52976.59735.64413.67418 

Upper  Merion  &  Plymouth  Railroad.  59279 

Vermont  et  al .  36993 

Visalia  Electric  Railroad  Co.,  6297 

West  Virginia  Northern  Railroad,  Ltd.,  27748 

Wheeling  &  Lake  Ene  Railway  Co..  17627 

Wisconsin  Central.  Ltd.,  21317 

Wisconsin  Department  of  Transportation  et  al 
37748 
Water  earners: 
Finance  applications,  3294.  26158,  28036 

,ianus   ^ladl^<l|!   Vltrnona!   h,  ii- ''v*  ship 
F  ciindatinni 

RULt:» 

Nondiscrimination  on  basis  of  handicap  in 

federally  conducted  programs  or  activities; 
enforcement,  57690 


Join!   B.idrtl  for    I  Droiinn  nt  of 
Ac'itiur  N"' 

NOTICES 

Meetings: 
Aauarial  Examinations  Advisory  Committee. 


12974.  31754,  45126,  64414 
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Judicial 

Judicial  Conference  of  the  I  nited 
Sutes 

NOTICES  I 

Meeungs 
Judicial  Conference  Advisoiy  Comminee  on — 
Appellate  Procedure  Rules,  5758.  7246. 

44854.  67419 
Banknjpicy  Procedure  Rules.  354,  11629. 

44854,  67419 
Civil  Procedure  Rules.  11630.  44854.  67419 
Criminal  Procedure  Rules.  1 1629.  44855. 

67420 
Evidence  Procedure  Rules.  1 1630.  44855. 

67420 
Pracnce  and  Procedure  Rules.  11630.  67420 

Justice  Assistance  Bureau 

NOTICES 

Grants  and  cooperative  agreements,  availability, 

Di>creiiondr.  piograms  (1993  FY) 
Police  hinng  supplement  program,  46653 

Justice  Department 

See  Antitr\isi  Division.  Drug  Enforcement 
Administraiion;  Federal  Bureau  of 
Invesaganon,  Federal  Pnson  Industnes; 
Foreign  Qaims  Settlement  Commission; 
Immigration  and  Naturalization  Service; 
Justice  Assistance  Bureau.  Justice  Programs 
Office;  Justice  Statistics  Bureau.  Juvenile 
Justice  and  Delinquency  Prevenoon  Office; 
Natioaal  Institute  of  CorreCTions;  National 
Institute  of  Justice.  Parole  Commission; 
Prisons  Bureau.  Victims  of  Cnme  Office 

RULES 

Acquisition  regulations: 
Contracting  authority  and  responsibilities, 
definitions,  competition  advocates,  and 
acquisition  planning.  68774 
Ar'e"_dns  with  Disabilities  Act.  implementation: 
Ncndiscnnunation  on  basis  of  disability — 
Public  accommodations  and  commercial 

facilities.  17521 
State  and  local  government  services.  17520 
Cnrmnal  convictions 

Documentary  evidence  and  records  admissable 
in  prcfceedings  before  Immigration  Judge. 
38952 
Criminal  intelligence  systems  operating  policies; 

revisions,  48448 
Earthquake  Hazards  Reduction  Act 
Seismic  safety  program  in  Federal  and  federally 
assisted  or  regulated  new  building 
construction.  42875 
fAccutive  clemency;  r\iles  governing  petitions, 

53658 
Federal  claims  collection;  tax  refund  offsrf.  51223 
Foreign  Agents  Registration  Act: 
Covered  activities  statement;  guidance  to  senior 

officials  signing  ethics  pledges.  .  39444 
Fee  assessment  and  collection.  37417 
Inunigration: 
Unfair  imnugration-related  employment 
practices,  technical  amendments.  59947 
Organization,  functions,  and  authority  delegations: 
Administrator.  Drug  Enforcement 

Administration,  personal  injury  or  property 
damage  claim  settlement.  35371 
Civil  Rights  Division's  Voting  Section; 

relocation,  51225 
Investigative  Agency  Policies  Office.  62260 
Veteran  Affairs  Secretary  et  al.;  adnunistrative 
claims.  36867 


•j: 


Practice  and  procedure: 

Death  sentences  in  Federal  cases; 
implementation.  4898 
Privacy  Act;  implementation.  41038 
Voting  Rights  Act;  implementanon 

Minority  language  groups.  35371,  36516 

PROPOSED  RULES 

Americans  with  Disabilities  Act.  implementation: 
Accessibility  guidelines- 
Detectable  warnings.  37052 
Nondiscrimination  on  basis  of  disability — 
Transportation  facilities  and  accessible 
automated  teller  machines  (ATMs). 
17558 
Earthquake  Hazards  Reduction  Act: 

Seismic  safety  program  in  Federal  and  federally 
assisted  or  regulated  new  building 
construction.  18360 
Immigration 
Deponation  proceedings,  alien  entrepieaeais; 
conditional  permanent  residence,  59953 
Emergency  Federal  law  enforcement  assistance, 
reimbursement  to  States  and  localities. 
58994 
Incarceration  fee  costs.  34541 
Practice  and  procedure 
Communications  with  represented  persons. 
39976 
Privacy  Act;  implementation.  21963 
Regulatory  agenda.  24526.  56542 
T'v  tee  panels  membership  and  standing  trustee 
appointments,  qualifications.  48472 

NOTICES 

Agency  information  collection  activities  under 
0MB  review,  5019,  11248,  12255,  13089, 
14590,  14591,  16552,  16693.  21994.  26986. 
27748.  28894,  32962,  33462,  34277,  36705, 
39837,  41103,  42576,  46214.  50052,  50956, 
52119,  55084,61716.64003 
Civil  and  administrative  litigation  reforms 
(Executive  Order  No.  12778). 
implementation,  guidance  memorandum.  6015 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Americans  with  Disabilities  Act;  technical 

assistance  program.  13797,  15523 
Immigration  related  employment  discrimination 
public  education  program.  21187 
Pollution  control;  consent  judgments: 
Accra  Pac.  Inc  .  et  al..  46652 
Acme  Solvents  Reclaiming,  Inc.,  et  al ,  16694. 

37968,  37%9 
Acme  Tag  Co  et  al ,  28416 
Acushnet  Co  et  al.,  7577 
AFG  Industries,  Inc.,  49528 
Alaquaet  al,  3971 
Alaska  Pulp  Corp.,  43653 
Alcan  Aluminum  Corp.,  6012 
Alderman  Dow  Iron  &  Metal  Co .  Inc.,  et  al , 

60054 
Algoma  City,  WI,  et  al ,  32364 
Allen-Bradley  Co  et  al .  39037 
AlhedSignal  Inc.  et  al.,  39037 
Alloyd  Asbestos  Abatement  Co.  et  al .  43653. 

47915 
Alpha  Cellulose  Corp..  15359 
Alumax  Fabricated  Products.  Inc..  et  al..  3296 
Amelia  Associates  and  Joey's  Excavating.  Inc  . 

42986 
American  Felt  &  Filter  Co..  Inc  ,  31754 
American  National  Can  Co.  et  al..  47915 
American  Steel  Dnim  Services  et  al..  7576 
Anchor  Motor  Freight  et  al ,  11419,  49059 
Apache  Energy  &  Mineral  Co.  et  al..  11420, 
36705,  40447,  51652 


\r:her  Rubber  Co.,  46215 

Arctic  Fwhenes.  Inc..  62139 

■\n/nna  Elecmc  Power  Cooperative,  6978 

Mia-.  Minerah  &  Chemicals.  Inc  .  et  al .  21596 

Automation  Components.  Inc..  et  al..  11420 

AVX  Corp   et  al  .  7577 

B&B  Wrecking  &  Excavating.  Inc  .  et  al..  6132 

B&G  Associalev  et  j1     '''"^'' 

Bankert,  Jonathan  W  ,  Jr .  et  al..  7578 

Bank  of  Canton  et  al  ,  64780 

Beanv  s  Mufflerland.  Inc..  64339 

Bedford.  NY.  et  al  .  7577 

Belanger.  Arthur,  et  al ,  40447,  48533 

Berks  Associates.  Inc  .  et  al  .  50369 

Bethlehem  Steel  T^-rp  et  al,,  40157 

Bethlehem  Village  [^iistrict,  45356 

Bliss.  Russel  Martin,  et  al  ,  52325 

Blue  Eanh  Equipment  Co  et  al..  54374 

Board  of  Education.  N'T.  et  al..  7897 

Bohden  interuade  AG  et  al..  36994 

Boliden  Metech.  Inc..  16552 

Bond  Corp  North  Amenca  et  al ,  41807 

Browning-Fems  Industnes  et  al..  54374 

Brown.  Robert  L.  63186 

Buchs.  Donald  E..  et  al..  40157 

Butte  Water  Co  ,  47916.  54172 

California  State  University  et  al..  68661 

Case  Corp.  11421 

Charles  George  Trucking  Co..  Inc..  6419,  41807 

Charpiot.  Arnold  B.,  47157 

Charter  Interr.ational  Oil  Co.,  65397 

Chateaugas  Corp.  (LTV),  11421 

Chicago.  IL,  118 

Chrvsler  Corp  et  al ,  7578 

Ciba-Geig>  Corp  .  27749,  59068 

Cimmino.  Peter  R.,  65397 

Clanon  Muffler  Center,  Inc.,  44526 

Coated  Sales.  Inc  .  28895 

Colbert,  Jack,  et  al.,  44526 

Coleman  Trucking  Co.  et  al.,  17283 

Cole  Muffler.  Inc..  49528 

Columbia  .Aluminum  Corp..  62140 

Concept  West  et  al .  47917 

Connolly  Development.  47916 

Consolidated  Edison  Co..  6012 

Consolidated  Papers.  Inc..  47917 

Cooper  Industnes.  Inc  .  et  al..  6297 

Coors  Brewing  Co.,  Inc.,  65398 

Core  Craft.  Inc  ,  et  al..  53214 

Cressona  Aluminum  Co.,  Inc.,  32547 

Cross,  James  D  ,  et  al ,  44855 

Crown  Cork  &  Seal  Co.,  Inc.  et  al.,  60054 

CS.X  Transportation,  Inc..  54375 

Dana  Corp  .  Perfect  Circle  Division.  8062 

Danto  Environmental  Corp  et  al..  7897 

Davis.  'vVilliam.  et  al.,  60212,  63211 

Denver.  CO,  et  al .  41 104 

DeSoto,  Inc  ,  et  al  , 

DiBiase  Salem  Realt>  Trust  et  al,.  44526 

D'Impeno  et  al.,  67812 

Dover  City,  NH,  et  al,.  27749 

El  du  Pont  de  Nemours  &  Co  et  al,.  47917 
Eastern  Environmental  Services  of  the 

Southeast.  Inc..  17284 
Easton  Area  Joint  Sewer  Authority  et  al..  18114 
Eba.sco  Constructors.  Inc  .  9221 
Electro-Voice.  Inc  .  52507 
Elf  Atochem  Nonh  Amenca,  Inc.,  28038 
Elliot  Drywall  &  Asbestos.  Inc.  38584 
El  Paso  Natural  Gas  Co  .  30812 
Endicott  Johnson  Corp  et  al .  62140 
Energy  Cooperative.  Inc..  59068 
Environmental  Wa.ste  Control,  Inc.,  44526 
Evcon  Industnes,  Inc.,  et  al..  67812 
Farber  et  aj  .  60212 
Fina  Oil  &  Chemical  Co  .  15359,  49060 
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Fiano.  Lore,  et  al ,  17429 

Flonda  Steel  Corp  .  27749 

Honda  Tile  Indusmes.  Inc..  42747 

Foodland  Supermarket.  Inc  .  et  al ,  64780 

Ford  Motor  Co  et  al .  42986 

Garabedian,  Martin,  et  al.,  7579 

Gar\  Steel  Products  Corp.  et  al.,  59069 

GEC  Industnes,  Inc.,  31754 

General  Chemical  Corp  el  al.,  28895.  43909 

General  Foods  Corp.  et  al.,  53749 

Georgia-Pacific  Corp..  49319 

Gershon,  Jerald.  et  al..  41807 

Giles  Armature  &  Electric  Works,  Inc  .  et  al . 

67813 
Global.  Inc  .  et  al..  38585 
Gloucester.  MA.  13283 
GNB  Inc  ,  9221 
Group  t)ekko.  Inc.,  30813 
Group  Eight  Technology,  Inc  ,  et  al..  30812 
Grumman  St.  Augustine  Corp..  30813 
GTE  North  Inc.  et  al.,  7579 
Hagadone  Hospitality  Co.,  5II0I 
Hanlin  Group,  Inc..  60879 
Hams  Corp .  25657 
Hastings,  FL.  32548 
Hastings  Imgaiion  Pipe  Co  .  49060 
Hercules.  Inc.  51100 
Hobucken  Gun  Club.  Inc  .  et  al .  57621 
Hranica.  William,  estate,  et  al .  29435 
I.  Jones  Partnership  et  al..  36995 
IMC  Fertilizer.  Inc  .  28896 
Industnal  Resources,  Inc  .  et  al.,  6978 
Inland  Steel  Corp  ,  15360 
In-Tek  Constructors  et  al .  19469 
International  Crane  Co  .  16694 
JFD  Electronics  Corp.  et  al.,  59069 
Johnson,  Donald  A  .  53215 
KDD  Realty  Corp..  58179 
Kenner,  LA.  et  al..  54373 
Kerr-McGee  Chemical  Co..  11422 
Klamut.  Nicholas  P.  51100 
Laclede  Steel  Co..  54375 
LaRoche  Industnes,  Inc.,  15360 
Leith  Jeep-Eagle.  Inc  ,  26986 
Lemovne  Borough,  PA.  et  al..  28895 
Leslie  Salt  Co  .  1 1422 
Lore  Fianoet  al.  7579.  17429 
Louisiana-Pacific,  Inc.,  et  al.,  34591 
Lowe,  54373 
Lowell,  IN,  6979 
Lucas  Western,  Inc..  63395 
Marathon  Banery  Co.  et  al .  6298 
Manech  USA.  Inc.,  69408 
Masco  Corp..  31755 
Meadow  Gold  Daines,  Inc.,  45530 
Metropolitan  Dade  County  et  al .  49320 
Michael  Co.  et  al.,  6808 
Middletown,  OH,  68661 
Midwest  Solvent  Recovery,  Inc.,  27750 
Miller,  Nancv,  et  al  .  33469 
Modine  Manufactunng  Co..  33283 
Monitor  Sugar  Co..  42987 
Morrison-Quirk  Grain  Corp..  13090 
Motorola  et  al..  6013 
MSA  Manufacturing,  Inc  ,  31755 
MTD  Products,  Inc  .  et  al .  36995 
Muir,  Jennie,  et  al.,  7580 
Nabisco,  Inc.,  el  al.,  68661 
National  Presto  Industries  et  al .  49529 
Nautilus  Motor  Tanker  Co ,  Ltd.,  46216 
Nelson.  Richard.  32548 
New  Albany,  IN.  7816 
New  Boston  Coke  Corp..  14424 
New  York  City  Board  of  Education  et  al.. 

58179 
\f ..   York  City,  NY.  et  al..  67813 


New  York.  NY.  9221 

Niagara  FaBt.  NY.  14424 

Niagara  Transformer  Corp..  7580 

NX  Industnes.  Ine  ,  et  al .  17284 

Oak  Grove  Sanitary  Landfill  Trust  et  al .  57621 

Oconomowoc  Electroplating  Co,  Inc..  36222 

O'Donnell-L'sen  Fishenes  Corp  .  45356 

Ohio  Utilities  Co.  7817 

Oklahoma  Ordnance  Works  Authonty  et  al.. 

62140 
Onental  Republic  of  Uruguay.  53215 
Ottati  &  Goss.  Inc  .  et  al .  49529 
Ono  Skipper  et  al .  41104 
Pacific  Coast  Producers.  Inc  .  36995 
Pacific  Hide  &  Fur  Depot.  Inc  .  et  al ,  45531. 

51651 
Pagano.  Mary,  et  al.,  49320 
Pellazar.  36706 
Pesses,  Marvin,  et  al..  5531 
Petersen  Sand  &  Gravel  Inc..  8976 
Pctro  Power  Insulation.  Inc.,  et  al.  54172. 

64339 
Philadelphia.  PA.  63395 
Phihpp  Brtjthers.  Inc  .  et  al..  57621 
Phillips  Industnes,  Inc  ,  et  al.,  6808 
Phoemx  Union  High  School  Distnct  et  al.. 

21476 
Pilot  Industnes  of  Texas,  Inc.,  et  al..  33842 
Pit  Stop.  58180 
Port  of  Portland.  13802 

Puerto  Rico  Industnal  Development  Co..  28037 
Purolator  Products  Co .  26986 
Reilly  Industnes.  Inc  .  44527 
Reliable  Equipment  Corp  ,  6132 
Residual  Technologies.  Inc  .  44527 
Re-Solve.  Inc  .  et  al ,  65398 
Ridge  Developers.  Inc  .  21318 
Rihr  and  Anzona  Board  of  Regents.  633% 
Roanoke  County.  VA,  et  al..  27750 
Rohm  &  Haas  et  al .  6529 
Rubicon  Vista  Associates.  LP.,  et  al..  67813 
ST  Taylor  Corp.  et  al..  5020 
Sanders  Uad  Co  et  al..  30813 
Schmalz.  Gregory  A  .  et  al..  35047 
Seanle.  WA,  6298 
Selmer  Co  .  LP.  et  al .  43653 
Shenango.  Inc..  26349 
Sherwood  Medical  Co.  et  al..  57622 
Skipper.  Otto,  et  al ,  19469 
Smith.  Stanley,  et  al.,  37969 
Smuggler-Durant  Mining  Corp.  et  al.,  7897 
Stoeco  Development,  Ltd  .  et  al ,  39038 
Stnngfellow.  J  B  ,  Jr..  et  al..  32548 
Sunshine  Biscuits.  Inc..  et  al .  62141 
Superior  Toy  &  Manufactunng  Co..  54374 
Takoma.  WA.  44855 
Tellunde  Co  et  al..  59070 
Tempcon  Corp  tt  al..  69409 
Texaco.  Inc  .  31755 
Texas  Eastern  Gas  Pipeline  Co  .  33843 
Texas  Tank  Car.  19276 
Thomas  et  al .  8976 
Twin  County  Recycling  Corp.,  6979 
U.S.  Oil  Co  et  al .  9222 
U.T.  Alexander  et  al..  14425 
Union  Tank  Car  Co..  38140 
United  Technologies  Corp.,  46215 
USX  Corp.  11870 

Walerko  Tool  &  Engineering  Corp..  52326 
Washington  Transportauon  Department  et  al.. 

51101.60879 
Waste  Management  of  Ilhnois.  Inc.,  et  al.. 

43655    ' 
Welter-  M-^hile  New  Mexico,  Inc..  60055 
*>>  :>;  -J*    -M'  Bayside  Communities,  Inc.,  6529 
Wheaton  industnes.  68662 


Windward  Properties.  Inc  .  16694 

Young.  Solomon,  el  al..  59070.  31219 
Pnvacy  Act 

Systems  of  records.  6979.  21995.  288%.  39038. 
51846.60055 
Senior  Executive  Service 

Performance  Review  Boards,  membership, 
37969 
Voting  Rights  Act  certification 

Scon  County.  MS.  29435 


JliAtii. !    I'ti'i'r. 
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NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc  . 
Discretionary  programs.  7582 

Justice  St;^t!^M^     Bureau 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc 

Slati'iiii^al  nroeram^.  7818 

Juveriih    iuM, K<  .tiid  Delinquency 


;■(,  1 1  :i tji  n 


ice 


NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc 
Competitive  discreaonary  programs,  etc.,  27166. 

33162 
Comprehensive  program  plan.  5860 
Missing  Children's  Assistance  Act — 
Discretionan  grant  programs,  etc  .  21058 
Final  program  pnonlies,  1 1944 
Meetings: 
Coalition  for  Juvenile  Justice,  16462 


Labr 


!»t 


.'.rt  n>t 


5**  Employ  mem  and  1  raining  Administration; 
Employment  Standards  Administration, 
Federal  Contract  Compliance  Programs 
Office.  Labor- Management  Standards  Office. 
Labor  Stauslics  Bureau.  Mine  Safety  and 
Health  Administration.  Occupational  Safety 
and  Health  Administration;  Pension  and 
Welfare  Benefits  Administration.  Veterans 
Employment  and  Training.  Office  of  Assistant 
Secretary;  Wage  and  Hour  Division. 
Workers'  Compensation  Programs  Office 

RULES 

Administrative  Law  Judges  Office  proceedings; 

settlement  judges  appomiment.  38498 
Federal  service  contracts,  labor  standards 
Prevailing  wages  and  fnnge  benefits, 
determinations.  49192 
Job  Training  Partnership  Act: 
Nondiscrimination  and  equal  opportunity 
requirements;  implementation,  4742 
Wage  rates  predetermination  procedures,  and 
construction  and  nonconstruction  contracts, 
labor  standards  provisions 
Davis-Bacon  helper  regulations  suspended; 
former  regulation  reinstated.  58954 

PROPOSED  RULES 

Administrative  Law  Judges  Office  proceedings. 

settlement  judges  appointment.  3822 
Conflict  of  interests.  34542 
Farm  labor  proteaive  statutes;  coordinated 

enforcement.  5168 
Labor  organizations;  annual  financial  reports, 

49672 
Regulatory  agenda.  24562.  56580 
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Labor 


NOTICES 

Agen^v  information  collecnon  activities  under 
OMB  review.  5420.  6134,  6987.  8978,  11249, 
12371.  15163,  16417,  28611.  28994.  30185. 
31052,  31756,  32157.  33107.  33111.  33120, 
33956,  34591,  35978,  36420,  36706,  38438, 
39233.  41105.  42106,  43122.  44384,  46217. 
48899,  50567,  51881.  53941.  58186.  58565. 
60063.  63399  68665 
s  aFTA  transitional  adjustment  assistance 
program.  65194 
Committees;  establi<;hmep'   renewal,  termination, 
etc 
Business  Research  Advisory  Council.  21 190 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council.  38440,  47479 
Future  of  Worker-Management  Relations 

Commission.  27311 
Immigration  Nursing  Relief  Advisory 

Committee.  16553 
Labor  Research  Advisory  Council,  21318 
Work-Based  Learning  National  Advisory 
Commission.  6134 
Consumer  pnce  index;  U.S.  city  average.  6135. 

6420.64006 
Foreign  industnes  utilizing  child  labor  in  industry 
or  mining  manufactured  produa  export  to 
U.S  ,  review  and  idenufication;  request  for 
information.  59279 
Grants  and  cooperative  agreenKnts.  availability, 
etc  . 
Nontradiiional  Employment  for  Women  Act 

demonstrauon  programs.  28454 
School-to-work  opportunities  systems.  53388 
vieetmgs 
Future  of  Worker-Management  Relations 

Commission.  27310.  31756,  37748.  46995. 
54173.  62683.  64597 
Glass  Ceiling  Comnussion.  584,  5421,  32549. 

37748,  58351 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  3561.  8769.  13802. 
18418.21599 
National  Award  for  Diversity  and  Excellence  in 
American  Executive  Management;  critena 
and  application  process.  63186 
Organization,  functions,  and  authonty  delegations 
Amencan  Workplace  Office.  42578 
Assistant  .Secretary  for  Employment  Standards. 

21190 
North  Amencan  Agreement  on  Labor 

Cooperation;  International  Labor  Affairs 
Bureau.  National  Administrative  Office. 
69410 
Pnvacy  Aa 

Systems  of  records.  49548 
Railroad  or  airline  industries  worker-n»nagement 

relations;  hearing.  35048.  40677.  49060 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
53942.  64006.  64969 

Labor-Management  Standards  OfTii  t 

RLLES 

Employee  nghts  notification;  payment  of  union 

dues  or  fees.  Execuuve  Order  12800 

implementation;  CFR  Part  renwval.  15402 
Labor  organizaaon  annual  financial  reports,  28304, 

67594 
Small  labor  organizations,  abbreviated  financial 

report;.  2H!'''"4 

PROPOSED  RLLES 

Labi^r  orgarization  annual  financial  reports,  9418 
Small  labor  organization  abbreviated  annual 
financial  repotu.  9418 


94 


1  abor  Statistics  Bureau 

NUllLh^ 
Meetings: 
Business  Research  Advisory  Council.  17429, 

47158,61922 
Labor  Research  Advisory  Council.  19845. 
61097 

I  and  Management  Bureau 

RULES 

Land  resource  management 

Exchange  and  appraisal  procedures.  60904 
Minerals  management 
Onshore  oil  and  gas  operations;  Federal  and 
Indian  oil  and  gas  leases — 
Order  No  7;  produced  water  disposal,  47354, 
58505 
Rental  fees,  mining  claim  recordation,  and 
assessment  work.  38186.  41325 
Oil  and  gas  leasing 

Federal  onshore  oil  and  gas  competitive  leasing. 

40753 
Onshore  oil  and  gas  unit  agreemenu,  unproven 
areas,  58630 
Public  land  orders: 

Alaska.  14323.  19212.  19612,  25948,  26251, 
26252,  27060,  31475,  31655,  32857, 
38083,  42246,  48458.  48545,  52683, 
57566.  59098.  62041.  64166.  65130. 
66299,  68462 
Anzona.  53428,  64498,  65936 
California,  25947,  52238.  58969 
Colorado.  31475,  33999 
Idaho.  4081.  6719,  18018,  26251,  31656, 

64499.  64692,  64693,  69239 
Montana,  11968,  33773,  50518.  53429,  58593. 

58902,  64499 
Nevada,  31655,  54049 
New  Mexico,  26917,  33773,  43800,  52238, 

52682,  58968 
North  Dakota,  31656 
Oregon.  19212.  25948.  25949.  26251.  33772, 

35408.  38602.  42245.  43801,  44536,  48458 
Utah,  7867.  35409,  52684 
Washington,  3229,  18163,  64165 
Wyoming.  16628.  32856,  33025.  61843.  62042. 
64498 
PROPOSED  RULES 
Coal  management: 

Federal  coal  management  program — 
Decisions  remaining  effective  pending  appeal 
to  Land  Appeals  Board.  5697.  18362 
Logical  mining  units;  application  procedurev 
approval  criteria,  diligence,  and 
administration  of  operations.  64919 
Forest  management: 
Forest  products;  sales- 
Default  risk  on  timber  sale  contracts; 

reduction.  47241 
Forest  product  contracts  administration  and 
free  use  permits  and  law  enforcement, 
prohibited  acts,  47847 
Land  resource  management: 
Disposition,  sales — 
Federally-owned  mineral  interests 

conveyance;  procedures  streamlining  and 
clanfication,  50536 
Minerals  management: 

Rental  fees,  mining  claim  recordauon.  and 
assessment  work.  12878 
Range  management. 

Grazing  adnunistration,  43208.  48814 
Wild  free-roaming  horses  and  burros 
management — 
Foals  bom  to  wild  horses  and  ^u^■os  afier 
approval  of  pnvate  maintenance  and  care 
agreement;  exclusion  from  definition, 
51297 


Recreation  management 

Ukiah  Distnct,  CA,  occupancy  and  camping 
stay  limits,  46151 
NOTICE.S 

Agency  information  collection  activities  under 
OMB  reviev^,  7156,  7241,  17275.  17276, 
17277,  17278,  18105.  26795,  27580,  31976, 
39033,  39222.  47155.  47156.  50563,  50564. 
67805 
Alaska;  Paxson  Campground  fees,  7571 
Alaska  Native  claims  selection: 
Akhiok-Kaguyak.  Inc  ,  35037 
Aleut  Corp  .  4.^649 
Arctic  Slope  Regional  Corp  .  35037 
Benng  Straits  Native  Corp  .  47913 
Council  Native  Corp  ,  47913 
Eyak  Corp,  41101,42573 
Far  West.  Inc  ,  36983 
Golovin  Native  Corp  .  31535 
Koniag.  Inc  .  4714,  48893.  50951 
Kootznoowoo  Inc  .  14419 
Kuugpik  Corp  ,  Inc..  36417 
NANA  Regional  Corp..  Inc..  34817 
Natives  of  Kodiak.  Inc..  45528 
Ouzmkie  Native  Corp  .  48894 
Seaiaska  Corp..  12367.  17423 
Shaan  Seet  Inc.  48894 
Tanadgusix  Corp .  21989 
Tatitlek  Corp  .  68652 
Unalakleet  Native  Corp..  16550.  38434 
Arkansas  Headwaters  Recreation  Area.  CO;  draft 

ranoning  plan  for  .Arkansas  River,  7156 
Base  land  parcels  relinquished  to  United  States, 

initial  list,  69402 
Boundary  establishment,  descnptions,  etc.. 
Dickirison  Distnct.  ND.  et  al ,  60867 
Uwer  Crooked  River,  OR.  36983 
Middle  Deschutes  and  Lower  Crooked  Rivers. 

OR,  36983 
North  Fork  Crooked  River.  OR,  32361,  45913 
Quartzville  Creek.  OR.  12973 
Singer  Geoglyphs  Area.  CA,  59058 
Classification  of  public  lands: 
California.  29430 
Nevada,  51375.  53553.62367 
Oregon.  9212 
Closure  of  public  lands: 

Anzona.  4175.  12367.  18412.  68652 
California.  4440.  6414.  6523.  30798.  32544. 

41799.  48667.  63388.  68653 
Colorado.  16197,26151,  58011 
Rorida,  8424 
Idaho.  48668 
Montana.  32544.  58012 
Nevada.  8424.  9573.  18412.  38134.  39034. 

39565.  40831.  42742.  51375.  64332 
New  Mexico,  8424,  29430.  48668,  52786, 

60048 
North  Dakota,  58176 
Oregon,  6003,  1 1242,  32718,  39222,  41800, 

4^:gl,  57833 
\S  yoming,  40444.  44844 
Coalbed  methane  ownership;  affected  States;  list, 

5410,21589 
Coal  leases,  exploration  licenses,  etc.; 
Alabama.  15878 
Colorado.  6129,  13497,  19682,  19683,  29622, 

38434.  39034.  46649.  50046,  63389 
Kentucky.  31412.41100 
Minnesota.  31413.  34842.  51130.  60495 
Montana,  9213 
North  Dakota.  Ill,  19838 
Oklahoma.  44524,  51095 
Utah.  42.^44,  62129 

Wyoming.  8425.  27738.  37502,  57618.  60459 
Committees,  establishment  renewal  termination, 
etc 
Farmington  Distnct  Advisory  Council,  4176 
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Gila  Box  Riparian  National  Conservation  Area 

Advisor.  Committee.  3597? 
San  Pedro  Ripanan  National  Conservation  Area 

Advisory  Committee,  58345 
Vale  Distnct  Multiple-Use  Advisory  Council. 
6973 
Desert  Tortoise  Natural  Area.  CA.  reptiles  and 
amphibians  collecting  restrictions.  69405 
Disclaimer  of  interest  applications: 

Alaska.  37961 
Environmenial  statements,  availability,  etc.: 
500kV  transmission  line  in  Arizona  and 

Califomia,  6414 
Animal  damage  control  activities  authorization 

m  Utah.  27739.  57833 
Arizona  rivers,  national  wild  and  scenic  river 

systems;  recommendations.  9213 
Beaverhead  National  Forest.  MT.  et  al..  37457 
Bedell  Flat  pipelines  nghts-of-way,  NV.  29622, 

38135,52116 
Big  Dry  Resource  Arn.  ^'T.  7571 
Bolo  Station  Landfill.  CA.  68948 
Book  Cliffs  Resource  Area,  UT,  69405 
Broward  County.  FL;  exploratory  well,  14419. 

33458 
Burley  District;  Southwest  intenie  project. 

37961 
Burley  Field.  Pinedale  Resource  Area.  WY, 

38583 
Butte  District.  MT;  predator  management, 

62679 
Cajon  Pipeline  Project.  CA,  50046 
Califomia  Desert  Conservation  Area,  CA,  112, 

42573,  51375 
California  Desert  Distnct.  CA.  36983,  38780 
Cham  of  Craters  Wildeniess  Study  Unit.  NM. 

54369 
Coal  preference  right  lea<«,  Rio  Blanco,  CO. 

11415 
Conez  Gold  M:nes,  NV,  42742,  44191 
Creston/Blue  Gap  Area.  WY;  infill 

development,  52319 
Cyprus  Casa  Grande  Mine,  AZ.  65191.  66010 
Dark  Canyon.  NM.  66010 
Diamond  Mountain  Resource  Area,  UT,  43371 
Eagle  Mountain  Landfill  Project.  CA.  57617 
Elmore  Coum\    ID  training  range.  60048, 

65971. 
Ehrenberg-Cibola  Recreation  Area,  AZ,  25999 
Fort  Cady  Minerals  Corp.  borate  solution 

mining  project.  CA.  31745.  68154 
Gila  Resource  Area.  AZ.  18223 
Grazing  administration,  rar.gf-anti  nunagement. 

43234.  48894 
Greater  Wamsutter  Area,  WY.  68438 
Green  River  Resource  Area.  WY.  13498.  60460 
Hardisiv.  Alberta,  Canada,  to  Casper.  WY; 

crude  oil  pipeline,  47156 
Henry  Mountain  Resource  Area.  UT.  12248 
Hidden  Vallev  Resources  Residuals  Repository. 

CA.  4714 
Huh  Bune  Saniiar%  Landfill  Project.  ID,  13640. 

27622 
Inyo  and  Keni  C  •unties,  CA;  soda  ash 

processing  facility,  33102 
Jackpvot  Uranium  Mine,  WY,  64775 
Kanab  Resource  Area.  UT.  47750 
Kettle  River  Ke\  Project.  WA.  25844 
Kiamath  Fails  Resource  Area,  OR.  57833 
Lake  County  communities  to  Geysers 

Geothemul  Field.  CA,  effluent  pipciine. 
1  -,4t>9.  47469 
Leslie  Gulch  Area.  OR,  64%; 
U'wis  and  Clark  National  Forest   MT   TJ; 
Lewistown  Distnct.  Mi.  precai^.T  inanagei'XT:' 
62680 


Manti-La  Sal  National  Forest  oil  and  gas 

leasing,  f^.  15159 
MetFuel  Hanna  Basin  Coalbcd  Methane  Project. 

WY,  7242 
Miles  City  District,  MT;  predator  management. 

62681 
Montana;  animal  damage  control.  39223 
National  Training  Center.  Fort  Irwin.  CA,  6523 
Newcastle  Resource  Area.  WY.  68653 
Newmont  Gold  Company's  South  Operations 

Area  Project.  NV.  29431.  64002 
Northern  spotted  owl  habitat  management  plan; 
National  Forests.  CA,  OR.  and  WA.  32343. 
40444.44651 
North  Umpqua  Resource  Area.  OR,  et  al., 

46210 
Oklahoma  Resource  Area,  OK,  17423 
Papago  Indian  Reservation.  AZ.  60048.  62130 
Parker  Stnp  Special  Recreation  Management 

Area.CA,  58012 
Phoenix  Resource  Area  et  al.,  AZ.  15879 
Pony  Express  Resource  Area,  UT.  12249 
Rand  Project.  CA.  17905.  26984 
Rangeland  management  reform  and  proposed 

rulemaking,  37745 
Robinson  Mine  Project,  NV.  35974 
Royal  East  Joint  Venture  Exploration  Project. 

MT,  9214 
Safford  Distnct.  AZ.  16197 
San  Bernardino  County.  CA.  indemnity 

selection  and  low-level  radioaaive  waste 
facility,  50047 
San  Bernardino  County  et  al.,  CA;  heated  crude 

oil  pipeline,  52974 
San  Juan  Resource  Management  Area.  UT. 

33101 
Smoky  Valley  Common  Operation,  NV;  mining 

plan  of  operations,  45913 
South  Coast  Resource  Area,  CA,  12249 
Squirrel  River,  AK.  68948 
Stateline  Resource  Area,  NV.  35974 
Training  range.  Elmore  County.  ID.  65971. 
60048 
Genera]  Land  Office,  automated  records  project; 

patent  data  availability.  65191 
Geothermal  resource  areas: 
California,  48669 
Idaho.  52786.  52787 
Oregon.  48073 
Utah.  17280 
Goshute  Indian  Reservation,  UT;  public  lands  and 

interest.  48074,  53937 
Juri&diaion  transfers; 

Utah,  34272 
Land  and  resource  management  planning 

schedules.  5014 
Managentent  framework  plans,  etc.: 
Nevada.  39826.  44846 
Oregon,  34273.  48895.  60049.  67806 
Oregon  et  al ,  29623,  65391 
Utah.  12597,  15160.  18413,  29837.  34273, 
34817,  39565 
Meetings: 
Albuquerque  District  Advisory  Council.  33102. 

50367 
Arizona  Strip  District  Grazing  Advisory  Board. 

4440.  29431,44688 
Bakersfield  District  Advisory  Council.  6415 
Banle  Mountain  Distria  Advisory  Council. 

25656 
Boise  District  Grazing  Advisory  Board.  5752. 

13499 
Burley  Distnct  Graiing  .■\dvisory  Board,  8059 
Bune  District  Advisory  Council.  19683 
Bune  Grazing  Advisory  Board,  19683 
Califomia  Desert  Distria  Advisory  Council, 
12368,  15160.  28893.  53209 


California  Desert  Distnct  Grazing  Advisory 

Board,  6294.  34273 
Canon  City  District  Advisory  Council.  8973 
Canon  City  Distnct  Grazing  Advisory  Board. 

12368,  45354 
Carson  City  District  Grazing  Advisory  Board, 

38135 
Casper  Distnct  Grazing  Advisory  Board,  38135 
Cedar  City  Distnct  Advisory  Council.  4176, 

19839 
Cedar  City  Distnct  Grazing  Advisory  Board. 

8059,  39826 
Craig  Colorado  Advisory  Council,  19683 
Craig  Distnct  Advisory  Council,  9214,  36984. 

45913 
Craig  District  Grazing  Advisory  Board,  6524 
ako  Distnct  Advisory  Council,  30799 
Bko  Distnct  Grazing  Advisory  Board,  43903 
Grand  Junction  District  Advisory  Council. 

13499.  33459 
Grand  Junction  District  Grazing  Advisory 

Board.  8973.  44191 
Helicopters  and  motorized  vehicles  use  for 

gathcnng  wild  horses  and  bunos,  8632, 

2%23.  44376,  53211 

Idaho  Falls  Distnct  Grazing  Advisory  Board. 

5015.  27308 
Kingman  Resource  Area  Grazing  Advisory 

Board.  11416 
Lakeview  Distnct  Grazing  Advisory  Board. 

15879.  33102 
Las  Cruses  Distnct  Grazing  Advisory  Board. 

9214 
Las  Vegas  District  Advisory  Council.  32545 
Lewistown  District  Advisory  Council.  16690. 

48768 
Lewistown  District  Grazing  Advisory  Board, 

42982 
Miles  City  Distnct  Advisory  Council,  21590 
Miles  City  District  Grazing  Advisory  Board, 

21749 
Miles  City  District  Office,  MT,  9574 
Montrose  Distnct  Grazing  Advisory  Board. 

11242.45115 
Northern  Alaska  Advisory  Council,  8059.  33840 
Phoenix  District  Advisory  Council.  12047. 

44192 
Powder  River  Regional  Coal  Team.  27739 
Prineville  Distnct  Grazing  Advisory  Board. 

15879 
Rawhns  District  Advisory  Council.  38136 
Rawlins  District  Grazing  Advisory  Board. 

41485 
Richfield  District  Advisory  Council.  6004 
Richfield  Distnct  Grazing  Advisory  Board. 

45115 
Rock  Spnngs  pistnct  Advisory  Council,  7573 
Rock  Spnngs  Distnct  Grazing  Advisory  Board. 

42095 
Roswell  District  Grazing  Advisory  Board. 

38583 
Safford  Distnct  Advisory  Council.  13641 
Safford  District  Grazing  Advisory  Board.  1 1 3. 

19684,  40832 
Salmon  District  Advisory  Council,  14586. 

34061 
Salt  Lake  District  Grazing  Advisory  Board. 

39565 
San  Juan  River  Regional  Coal  Team.  52975 
San  Pedro  Ripanan  National  Conservation  Area 

Advisory  Committee,  16198 
Shoshone  District  Acfvisory  Council.  13641 
Shoshone  District  Grazing  Advisory  Board. 

7895 
Southeast  New  Mexico  Playa  Lakes 

Coordinating  Committee.  32545.  42981. 

62130 
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Susanville  Distnct  Advisory  Council.  30180. 

47750 
Susanville  Distnct  Grazing  Advisory  Board. 

446S8 
Uinta  Southwestern  Ltah  Regional  Coal  Team. 

25844 

Ukiah  Distnct  Advisory  Council.  8632.  31217 
Vale  Distnct  Mulnple-Use  Advisory  Council. 

5016.  17623 
Winnemucca  Distnct  Grazing  Advisory  Board. 

6004.  44192 
Winnemucca  Distnct  Multiple  Use  Advisory 

Council.  37502 
Worland  Distnct  Grazing  Advisory  Board. 

15355 
Yuma  Distnct  Advisory  Council.  51376 
Motor  vehicle  use  restnctions: 
Bishop  Canyon  to  Pine  Forest  Mountain  Range, 

NY,  62130 
California.  21474.  36984.  48669.  53554 
Colorado.  13792.  17623,  31745,  38781.  44845, 

46211.46985.54166 

Idaho.  16198 

Montana.  40145.  47469.  50951.  51376 
Nevada,  42981.  53554 

Oregon.  13500.  21590.  39223.  41800.  48530 
Wyoming.  51095 
Oil  and  gas  leases 
Califoniia.  39224.  41800.  46985 
Colorado,  12368.  16198,  17278.42345,  53555. 

67415 
Michigan.  27581 
Montana.  46211 

New  Mexico,  6415.  12048.  12597.  32961. 
36984,  42743.  53555.  64002.  64776 
Ohio.  36985 
South  Dakota.  52504 
Utah.  48531,58877 

Wyoming,  31747,  34274,  49524,  51095,  51376 
52320,  52504,  53937,  58562,  59058. 
60869.  64776 
Opening  of  public  lands: 

Alaska,  21590,  30800,  37961,  44525,  47913 
California.  13500,  46985,  48669.  49524.  53744 
Colorado.  64776 
Idaho.  3042.  6167.  6574,  7573,  12368.  19684. 

33459,  36985,  58012.  69406 
Montana.  14586,  16413,  21334 
Nevada,  5016,  11622,  13501,  13642,  25999, 

2r409,  39827,  60206.  63584 
New  Mexico,  14420,  21334.  29431.  38435. 

59058 
Oregon.  6336.  17424.  33840.  34274,  39035, 
39224,  40153,  43903,  43904,  45115, 
45116,  46986,  47319,  47470,  47471. 
47750,48713,64776 
South  Dakota,  3042 

Washington,  6336,  26001.  44192.  47471 
Wyoming,  31748.  47751 
Organization,  functions,  and  authonty  tJelegations: 
Carlsbad  Resource  Area  Office;  address  change 

31217 
Eastern  States,  public  room  hours  of  operation 
change.  60207 
Pipeline  nght-of-way  applications: 

New  Mexico,  46987 
Realty  aaions,  sales,  leases,  etc.: 
Alaska.  6129.  6416.  26000.  44376,  58345 
Arizona.  7179,  8655,  11242,  11243,  13501, 
14421,  16550.16551,  18224,21315. 
25656,  26340.  27308.  28410.  28990. 
29772.  31976.  32545.  32749,  33278, 
33460,  36985,  38136,  38435,  38583, 
39035.  40671,  42096.  42346,  44193. 
47751,  50367,  51096,  53209,  54166. 
60207.  60731.  62368.  67909.  68654, 
68655,  69406 
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California.  113.  4177.  4714.  5752.  7812.  8059. 
8060  9214.  12048.  16198.  16413.  16843. 
28609.  28893.  31748.  32961.  35463. 
38435  39224,  40671,  42346,  42982. 
43649,  44689.  451 16.  47155.  47472, 
48531.  48532.  50952.  54599,  54600, 
58013,  60050,  60460,  60731,  64333, 
64962.  65727.  6601 1 
Colorado.  1 14.  6416,  17906.  18106.  196^*. 
19685.  36218.  36698.  41101.  44845. 
50047.  50564.  59059.  59729.  60461.  60870 
Flonda,  21749 

Idaho.  4177.  5411.  5755.  6294,  7040,  9215, 
9597   11416,  11622.  12369.  14587.  15879. 
25845.  29623.  31535.  31536.  34274. 
36986.  39827.  40673.  41102,  48532, 
54370.  59059.  64353 
Michigan.  351.  32361 
Minnesota.  30800 

Montana,  3330.  4715.  7156,  7607,  13642, 
1%85,  33278.  34479.  35463.  36991, 
42758.  47752.  53555.  60870,  68154 
Nevada.  6524.  6525,  6677,  6973,  7157.  7812, 
8425.  9215.  9574.  11417,  13502.  16199. 
16414.  17278.  17279.  18413,  18414. 
19839,  19840,  26152,  26341,  27740, 
28032,  28412.  30181.  30220.  30800. 
31751.  32546.  34275.  35037.  35038. 
35039.  36986.  38136.  38137,  40673, 
42623,  42983.  44193,  44845,  45914, 
46988,  47472.  50952.  51647.  52504. 
53210.  53745.  53938.  54371.  54403. 
54600.  58561.  58705,  59059,  59729, 
61715,  62131,  63389,  63390,  66012,  68655 
Nevadaetal,  61715 

New  Mexico.  5016.  8449.  14587.  17906.  18415, 
21509,  21990,  28410,  28412,  28609, 
29454,  29624.  30801.  31750.  32719. 
33460,  48075,  51096,  52505,  58014, 
58176.  58729.  64777,  67415 
North  Dakota.  15880.26000 
Oregon.  9216.  13275.  14588.  14589.  15160.        | 
16200.  19876.  26342.  28990,  32416, 
34061,  35039,  36986,  39225,  40673, 
42981,  45117,  48532,  52116,  54602, 
57835,  59730,  68656 
Utah.  13086.  25845.  26001.  26152.  28033. 
28412.28990,30802,33103.33278. 
33460.  35975.  36989.  40154.  43372. 
43373.  47282.  48076.  48670.  50048. 
51647,  52117.  64334.  68155.  68656 
Washington.  26001 
Wisconsin.  34275.  53556,  60495 
Wyoming.  6130.  7573.  13643,  15504,  17279, 
21591,  26814.  27740.  28752.  29431, 
29625.  31536.  33669.  37962.  42983. 
47913.  48074.  50048.  54371,  60049.  65392 
Recreation  management  restrictions,  etc  : 
Arkansas  Headwaters  Recreation  Area.  CO; 
commercial  boating  use  decision  record 
and  rationing  plan.  36990 
Big  Dry  Resource  Area.  MT;  seasonal  hunting 

access  restrictions.  46988 
Boise  District.  ID.  6525 
Caliente  Resource  Area,  CA — 

Camping  and  occupancy  stay  limits.  35464 
Rock  outcrops  visitation.  18106 
El  Mirage  Cooperative  Management  Area.  CA. 
prohibition  of  glass  beverage  containers 
and  discharge  of  firearms.  33461 
Glennallen  District.  AK;  camping  stay  limits. 

7574 
Headwaters  Resource  Area  MT   recreation  site 

fees.  28032 
Hot  Well  Dunes  Recreation  Area.  AZ;  livestock 
grazing,  camping,  etc..  45354 


Imperial  Sand  Dunes  Recreation  Area.  CA. 

33841 
Keyesville/Kem  River  Special  Recreation 

Management  Area.  CA.  13793 
Moab  District.  UT.  alcoholic  beverage 

restrictions.  31751 
Palm  Spnngs  Resource  Area,  CA;  camping 

prohibition.  33841 
Public  lands  managed  by  BLM.  NV  and  CA. 

occupancy  stay  limits,  51841 
Red  Rock  Canyon  National  Conservation  Area, 

NV,  fund  solicitation,  26153 
South  Bear  Trap  Road  and  Bear  Trap  Canyon 
Wilderness,  MT.  firearms  discharge 
prohibition.  67416 
Ukiah  District.  CA.  occupancy  and  camping 

stay  limits.  60461 
Wild  Horse  Corral  Facility.  OR.  29432 
Yuma  Distnct.  AZ.  et  al .  long-tenn  visitor  area 
program.  34586.  47013 
Recreation  use  permit  system: 
Colorado  River,  etc  .  CO.  17424 
East  Mojave  National  Scenic  Area.  CA; 
campsite  fee  adjustment.  39226 
Resource  nrianagement  plans,  etc. 

Anzona  Stnp  Distnct.  AZ.  5016.  52505 
Big  Dry  Resource  Area.  MT.  62368 
Box  Elder  Resource  Area.  UT.  17907 
Cascade  Resource  Area.  ID.  40832 
Cedar/Beaver/Garfield/ Antimony  (CBGA)  plan. 

UT.  13087.  33279 
Cody  Resource  Area.  WY.  14421 
Elkhoms  Cooperative  Management  Area.  MT, 

31976 
Escalante  and  Kanab  Resource  Areas,  UT, 

48895 
Garnet  Resource  Area.  MT.  39227 
Grand  Junction  Resource  Area.  CO.  18414. 

68657 
Grand  Resource  Area.  UT.  115 
Grants  Pass  Resource  Area,  OR,  51377 
Great  Falls  Resource  Area,  MT,  29432,  451 17, 

48670 
Gunnison  Resource  Area,  CO,  9217 
Hollister  Resource  Area,  CA,  62369,  63585 
House  Range  Resource  Area  et  al..  UT.  19686 
House  Range  Resource  Area.  UT.  48896 
Jefferson  County.  ID.  64594 
Lahontan  Resource  Area.  NV,  3964 
Las  Vegas  Distnct.  NV,  53557 
Mimbres  Resource  Area,  NM,  33842 
Oklahoma  Resource  Area.  OK,  59276 
Red  Rock  Canyon  National  Conservation  Area, 

NV,  29625 
Royal  Gorge  Resource  Area.  CO.  51378 
Safford  Distnct  Resource  Area.  AZ,  64778 
Salt  L?ke  Mendian.  UT.  29433 
Sevier  River  Resource  Area.  UT,  13087 
South  Coast  Resource  Area,  CA.  14418 
Spokane  Re>ource  Area,  WA.  13793 
Tonopah  Resource  Area.  NV.  34275 
Uncompahgre  Basin  Resource  Area.  CO.  18224 
Wells  Resource  Area.  NV,  28610 
West  HiLine  Resource  Area,  MT,  19686 
Yuma  Distnct.  AZ.  9218 
Road  nghts-of-way  claims;  report  to  Congress; 

meetings.  14220 
Sodium  leases,  exploration  licenses,  etc.: 

Wyoming.  53.'i56 
Supplementary  rule  establishment,  persons  under 
21  possessing  alcoholic  beverages  on  public 
land,  prohibition,  17425 
Survev  plat  tllmes 

Anzona.  6416.  26001,  32416.  40445.  58014 
Arkansas.  40154.  40832,  43650.  43904 
California.  11623,  27309.  44377.  46989.  67806 
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Colorado,  4178,  8060.  21749,  28991.  34276, 

38436,44193,  58015,69407 
[>istnct  of  Columbia,  68657,  68949 
Flonda.  8633,  40674,  41288,  43650,  43904 
Idaho,  6130,  7242.  9219,  11623,  16844,  21592 
26985,  28611,  29633,  30802.  35975. 
36990,  41485,  42983,  45118,  46650, 
49317,  49525,  53557.  57836.  59060. 
60461,62130.62369.64778 
Louisiana.  32546 
Minnesota.  40154 
Missoun.  43905 
Montana.  4440,  46989 
Nevada,  16412,  46989 
New  Mexico,  6525,  19274,  40446.  52320. 

59060.  68155 
Oregon.  6806.  12048.  17426.  28413.  60870 
Oregon  and  Washington.  33670.  42984.  49526, 

51097,  68658 
Rhode  Island,  21315 
Utah,  38584 

Washington,  12048,  17426,  28413,  60870 
Wisconsin,  8633,  40675 
Wyoming,  13794,  41800.  48372.  68156 
Utah  Land  Management  Bureau;  boundary  maps 

availability.  64334.  67807 
Vernal  District  Advisory  Council;  tour  of  acquired 

land,  35975 
Washington  public  lands;  supplementary  r^les 

establishment,  36699 
Wilderness  study  areas;  characteristics,  inventones, 
etc.: 
Utah.  45528 
Withdrawal  and  reservation  of  lands: 

Alaska,  6417,  9244,  1 1417,  16690,  33842 
Arizona.  14221.  16201.  21592.  47752.  47754, 

58346,  60871,  62369,  65392.  66012.  68156 
California.  7812,  9219,  13502,  26002,  30181, 
31752,  36991,  38137,  40688.  50367, 
53211,  58015,  60731,  60872,  64353 
Colorado,  3294,  8060,  9244,  1 1290,  15504. 
27581.  34277.  41289.  50952.  51647. 
53557.  54646.  58176.  60495,  67807 
Idaho.  4177,  4178,  4715,  16201,  16414,  19686, 

19687,  35040,45118,66015 
Montana,  21474.  41289.  48424 
Nevada.  7040.  13794,  21592.  31977,  35464, 

.    40154,  53745,  58729,  59060,  68949,  69407 
New  Mexico,  4715,  6677,  8426,  11418,  14589, 
30181,31752,31753.  33461.42097. 
45118.  60208.  62131.  63389.  64778. 
64779.66015 
Oregon.  17280.  26153,  27582,  29254,  31537, 
33145,  34277,  38138.  41801,  44378. 
47473.  50635.  51379.  52320.  59276 
Utah.  18106,62132 

Washington,  6418,  34062,  51379,  58346 
Wyoming,  6418,  12370,  31538,  34499,  68438 
Yuma  Distnct"s  concession  review  program 
manual;  availability.  33279 

Legal  Services  Corporation 

RULES 

Aliens,  legal  assistance  restrictions,  6608 
Freedom  of  Information  Act;  implementation 

Disclosure  procedures.  52918,  65291 
Legal  assistance  eligibility;  income  levels.  12335 
Lobbying  and  other  activiues;  restrictions,  21403 

PROPOSED  RULES 

Fee-generating  cases,  anomey's  fees,  etc.; 

withdrawn.  6612 
Freedom  of  information  Act.  implementation 

Disclosure  procedures.  36910 
Recipient  governing  bodies,  withdrawn.  661 1 
Use  of  funds  from  sources  other  than  Corporation; 

eligibility;  withdrawn.  21434 


NOIICI-S 

Grant  and  coopeilftive  agreement  awards: 
Centra)  Honda  Legal  Services  ei  al..  45135 
Famiworiter  Legal  Services  of  New  York  et 

al..  34593 
Indian  Law  Support  Center.  45533 
Kisatchie  Legal  Services.  60466 
Legal  Aid  Foundation  of  Los  Angeles  et  al.. 

45135 
Legal  Aid  Society  of  Hawaii.  Inc  .  9223 
Legal  Aid  Society  of  Hawaii.  Inc  .  et  al.,  60466 
New  York  Public  Utility  Law,  11073 
Pennsylvania  Legal  Services.  45136 
Texas  Legal  Services  Center,  6530 
University  of  Califomia/Berlceley  et  al.,  34593 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Kentucky  migrant  farmworkers;  civil  legal 

services,  31432 
Law  school  civil  clinical  programs,  11425 
Migrant  alternative  dispute  resolution  projects, 
13109 
Meetings;  Sunshine  Act,  4740,  5059.  5450.  8819. 
13682.  21216.  21217.  29025.  29452,  29693, 
33856,  33857,  45375.  45376,  48944,  50390, 
58591,  62713,  62714,  65242,  65619.  66073. 
68460.  68685.  68686.  68687.  69456 

I  ihrarifN  .nul  Inffirm.itn-n  Science, 
Natiunal  Lommissiun 

See  National  Commission  on  Libranes  and 
Information  Science 


Tibran   i.f  Cnntirrs- 

See  Copyright  Office,  Library  of  Congress 

RULES 

National  Film  Registry,  film  selection  criteria  and 
public  participation  procedures.  30708 

NOTICES 

Meetings: 
American  Folklife  Center  Board  of  Tnistees. 

7158.  21320 
National  Film  Preservation  Board.  30818 

Managenitn!  and  tiudm!  ofHce 
See  Federal  Procurement  Pohcy  Office 
PROPOSED  RULES 
Regulatory  agenda.  25152.  57158 

NOTICES 

Advisory  and  assistance  services  use  guidelines 

(Circular  A- 120);  rescission.  63593 
Agency  information  collection  activities  under 

OMB  review.  16248,  60471 
Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramn.-Rudman- 
Hollings) 
Sequestration  update  repon;  transmittal  to 
President  and  Congress.  44529.  65201 
Budget  rescissions  and  defends.  3368,  16324, 
17298,  27192.  33164,  54256.  59517.  63264 
Cumulative  reports.  4840.  11156.  14226,  21220 
29015.  33490.  38628.  43391.  48948. 
64848.  67548 
Circulars,  etc.: 
A-21.  39996 
A-25,  38142 
A-45.  57678 
A-76.  18120 
A-87,  44212  - 
A-1 10,  62992 
A- 11 9.  57643 
A- 120.  63593 


FEDERAL  KKl.LSJKK   l^r^^\ 


A-I27.  5776.  41014 
A- 129.  5765 
A- 130.  36068.  47790 
A-131.  31056 
A- 134.  30830 
Cost  pnnaples  for  educational  institutions 

(Circulai  A-21).  399% 
Cost  pnnaples  for  State  and  local  governments 

(Circular  A-87),  44212 
Designated  Federal  entities  and  Federal  entiues, 

list.  42749 
Econonuc  classification  system,  issues  papers. 

16990 
Executive  branch  financial  management  systems 

(Circular  A- 127),  41014 
Federal  credit  programs  and  non-tax  receivables. 

policies  (Circular  A- 129).  5765 
Federal  financial  accounting  standards  for  national 
direct  loans  and  loan  guarantees  document 
availability,  66039 
Federal  financial  repotting  concepts  sutement; 

objectives,  document  availability,  50059 
Federal  information  resources  management 
(Circular  A- 130),  36068,  47790 
Government  Information  Locator  Service 
(GILS),  establishment,  61 109 
Federal  participation  in  development  and  use  of 
voluntary  standards  (Circular  A- 119).  57643 
Financial  accounting  pnnciples  and  standards 

(Circular  A- 134),  5440.  30830 
Financial  management  systems  (Circular  A- 127), 

5776 
Higher  educanon  institutions,  hospitals,  and 
nonprofit  organizations,  uniform 
administrative  requirements  for  grants  and 
agreements  (Circular  A-1 10).  62992 
Hospital,  medical  care  and  treatment  furnished 
by  United  States,  costs;  rates  recovery  from 
tortiously  liable  third  persons.  57638 
Inventory  and  related  property;  accounting 

standards,  availability.  62696 
Procurement: 
Comitiercial  activities,  performance  (Circular  A- 
76).  18120 
Regulatory  review.  6074 
Rental  and  construction  of  Government  quarters 

(Circular  A-45).  57678 
Selected  assets  and  liabilities;  accounting 

standards;  availability.  32553 
User  charges  (Circular  A-25).  38142 
Value  engineering  (Circular  A-131),  31056 

M.triiK,  \i.inini.<;  Commission 

NOTICES 

Meetinev  Sun'-hine  Act.  29694,  54187 


MantiniiL    Xiirnmistration 

RITES  r 

Maniime  earners  and  related  activities 

Uniform  financial  reporting  requirements,  62043 
Correction,  64798 
National  shipping  authority 
Agency  agreements  and  appointments  of  agents, 

44283 
National  defense  operations,  shipping  services, 
containers,  and  port  facilities  and  services, 
pnonty  use  and  allocations.  29351 
Practice  and  procedure 

Claims  against  Mantime  Adnunistration,  29350 
Subsidized  vessels  and  operators 
Bulk  cargo  vessels,  operating-differential 
subsidy;  maintenance  and  repair  subsidy 
rates;  calculation.  17346 
PROPOSED  RULES 
National  Shipping  Authority 

Agency  agreements  and  appointment  of  agents. 

9135 
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Maritime 


NOTICES 

Capi-il  constniction  fund,  nonqualified 
'X'-:^rr*.i.-   interest  rates.  40183 
M  nijgee-  ir  .  rj>tee'!;  applicants  approval. 
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Texas  \  A     ^4615 


Bank  One,  Texas.  Naaonal  Association,  31784 
Chase  Lincoln  First  Bank.  National  Association. 

8649 
First  Bank.  National  Association.  8649 
Sha*mut  Bank  Connecticut.  National 

Association.  12626 
Society  National  Bank,  34615 
T'ustmark  National  Bank  Corporate  Trust. 
29023 
SubMdized  operators,  circular  leners  status,  15174 
Voluntary  Tanker  Agreement;  status.  42754, 

45946 
Applications,  hearings,  determinations,  etc.: 
American  President  Lines,  Ltd..  4734,  1 1659, 

27617.  36509,  45371 
First  Amencan  Bulk  Carrier  Corp.,  41833 
Lykes  Bros.  Steamship  Co.,  Inc..  21329.  35067 
Lykes  Bros  Steamship  Co  ,  Ltd..  38600 

Martin  Luther  King.  Jr   Fed*  rai 
Holida\  Commis.sion 


NOTICES 

Meetings.  13806,25849.40448 

Merit  Systems  Protection  Board 

RLLES 

Organization,  funaions,  and  authority  delegations: 
Regional  Offices,  relocation,  etc.,  28917,  31234 
Practice  and  procedure: 
Commercial  overnight  delivery.  36345 
National  security  informaiion  procedures;  CFR 
Part  removed.  61611 
Whistleblowing: 
Commercial  overnight  delivery  added  as  filing 
method  for  appeals  and  stay  requests. 
36345 
PROPOSED  RULES 
Regulatory  agenda.  57124 
NOTICES 

.Meetings.  Sunshine  Act.  45153 
Questions  and  answers;  publication  availability; 
call  for  nders 
"A  Question  of  Equity  Women  and  the  Glass 
Ceiling  m  the  Federal  Government",  3044 
Whistleblower  appeals,  47479 
Senior  Executive  Service: 

Performance  Reviev,  Board;  membership.  46662 

Mexico  and  I  nited  States. 

International  Bounda^^  anci 
Water  Commission 

V?  Intemaiionai  Boundary  and  Water 

Commission.  United  States  and  Mexico 

Minerals  .Management  Service 

RlXES 

I  luter  Continental  Shelf;  minerals  and  rights-of- 
*a>  management: 
Surety  bond  coverage  for  suifiir  or  oil  and  gas 
leasing.  45255 
Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations 
Dnlling  and  production — 
Date  and  information  availability  to  public. 

44762 
Reporting  and  recordkeeping  requirements. 
49924 


n 


Oil  spill  prevention  and  response;  offshore 

facilities  including  State  submerged  lands 

and  pipelines.  7489 
Royalty  management 
Collection  of  royalties,  rentals,  bonuses,  and 

other  monies  due  Federal  Government; 

payment  method;  CFR  correction.  8907 
Failure  to  submit  payment  of  proper  amount 

with  report  or  bill  or  to  provide  adequate 

information;  assessment  against  payors. 

45434 
Oil  surety  requirements,  reportmg  and 

recordkeeping  requuements.  and  addresses. 

64899 
Oklahoma;  oil  and  gas  product  valuation.  37420 
Onshore  Federal  and  Indian  oil  and  gas  leases; 

production  accounting  responsibility 

transfer  from  Land  Management  Bureau  to 

MMS.  45252 

PROPOSED  RULES 

Federal  claims  collection;  administrative  offset. 

43583.  50301 
Outer  Continental  Shelf;  oil.  gas,  and  sulfphur 
operations: 
Blowout  preventer  testing  and  maintenance 

requirements;  workshop,  33921 
Oil  spill  financial  responsibility,  offshore 

facilities  including  State  submerged  lands 
and  pipelines.  44797.  52050.  66320 
Meeting.  58517.  66320 
Royalty  management 

Collection  of  royalties,  rentals,  bonuses.  anJ 
other  monies  due  the  Federal  GovemrTieni. 
53470 
Federal  and  Indian  mineral  leases,  credit 

adjustments  subnutted  by  lessees  and  other 
royalty  payors;  limitations,  43588 
Incorrect  reports,  assessment.  43582 
Solid  minerals  and  geothermal  leases,  late 
payment  or  underpayment  of  monies  due, 
interest  rate.  33414 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  5413.  6005.  15881.  17280, 
17281.  17282.  18108,  19687,  28035.  41804. 
42347.  42348.  42743.  45119.  50953.  51380. 
51381.67808 

Comfnittees;  establishment,  renewal,  termination. 

etc.: 
Royalty  Management  Advisory  Committee, 

37746 
Environmental  statements;  availability,  etc.: 
Alaska  OCS— 
Lease  sales.  64964 
Oil  and  gas  operations.  58563 
Gulf  of  Mexico  OCS— 

Uase  sales.  21593.  26188,  60461 
Oil  and  gas  operations,  30804 
Outer  Continental  Shelf  natural  gas  and  oil 
resource  management  program,  30804 

Outer  Continental  Shelf  Advisory  Board,  14590 

48672.  49526.  53559,  60462 
Royalty  Management  Advisory  Committee. 

44849,  58705 
Royalty  obligations  on  contract  settlement 

proceeds.  26004 
Seismic  reassessment  of  offshore  platforms; 
workshop.  53938 
National  preparedness  for  response  exercise 
program;  guidelines  availability.  53990 
Organization,  functions,  and  authonty  delegations 
Royalty  management  activities — 
New  Mexico.  37502 
Outer  Continental  Shelf  operations: 
Alaska  OCS— 
Lease  sales.  64964 


Central  and  Western  Gulf  of  Mexico — 

Lea.sing  policies,  64409 
Gulf  of  Mexico — 

Lease  sales.  9490,  26004.  26188 
Leasing  systems.  9512 
Official  protraction  diagrams;  availability.  4716. 

21594 
Oil  and  ga.s  information  program,  report 

availability.  352,  4441 
Oil  and  gas  lease  sales;  restncted  joint  bidders 

list.  18416,  52505 
Western  Gulf  of  Mexico — 
Lea.se  sales.  42098,  44734 
Leasing  systems,  42097 
Royalty  management: 

Assessment  rates,  incorrect  or  late  reports  and 

failure  to  report.  21594.  6005 
Archaeological  resource  surveys  and  reports  on 
Outer  Continental  Shelf  lea.se  tracts,  52731 

Mine  Safety  and  Health 
Administration 

RULES 

Coal  mine  safety  and  health 

Refuse  piles  and  waste  impoundment  dams, 

CFR  correction,  8543 
Respirable  dust  samples;  transmission  by 

operator,  mailing  address  change,  63528 
Underground  coal  mine  ventilation,  safety 
standards.  21103.  31908.33996 
Metal  mine  safetv  and  health: 

Explosives.  31908.69596 
Mine  accidents,  notification,  investigation, 
preservation  of  evidence,  immediate 
notification  by  mine  operators,  telephone 
number  change,  63528 
Nonmetal  mine  safety  and  health: 
Explosives.  69596 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Rame-resistant  conveyor  belts;  requirements  for 
approval.  8028 

Underground  coal  mines 

Ventilation,  safety  standards.  69312 
Underground  coal  mines— 
Machinery  and  equipment  operation  and 
maintenance.  9554.  16517 
Metal  mine  safety  and  health 

Explosives.  14492 
Nonmetal  mine  safety  and  health 
Explosives.  14492 

NOTICES 

Hazardous  conditions  reporting  by  miners; 

telephone  number  change.  63586 
Mining  products;  tesung.  evaluauon.  and  approval 

fees.  5026.  6056.  68953 
Petitions  for  safety  standard  modifications, 

summary  of  affirmative  decisions,  28041 
Safetv  standard  petitions 
B&B  Coal  Co  et  al.,  29640 
Baylor  Ru.sh.  Inc  .  et  al.,  18419,  46218 
BHP  Mineral  International,  Inc.,  et  al..  39234 
Chnchfield  Coal  Co  et  al .  41294 
Coal  Miners.  Inc  .  et  al..  26166 
Consolidation  Coal  Co  et  al..  13804,  16553 
Costam  Coal.  Inc  .  et  al  .  32727 
Dominion  Coal  Corp  et  al  .  59073 
Double  "B"  Mining.  Inc  .  et  al,,  64971 
Eastern  Associated  Coal  Corp  et  al,,  44700 
Enlow  Fork  Mining  Co  et  al,,  5760,  68670 
G&G  Coal  Co  ,  Int  .  et  al ,  59076 
Headache  Coal  Co.,  Inc.,  et  al.,  8065 
Helen  Mining  Co  et  al  .  9575 
Interstate  Thermal  Energy  Conversion  Corp.  et 
al..  61100 
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i&l  Mining,  Inc  .  et  ai  ,  4203 
Jim  Waller  Resources.  Inc.,  51388 
Mountain  Coal  Co  et  al  ,  58565 
Neumeister  Coal  Co  et  al.,  47766 
PeaboJy  Coal  Co.  et  al ,  62378 
Philippi  Development,  Inc.,  et  al.,  50054 
S&T  Coal  Co  et  al ,  57626 
U.S   Steei  Mining  Cf.  ,  inc  ,  et  al.,  39569 

Mine  Safety  and  Health  Federal 
Review  CommLssion 

Sef  Federal  Mine  Sdiets  and  Heaj'h  Re'-se'^ 
Commission 

Mines  Bureau 

NOTICES 

Agencv  mlormation  collection  activities  under 
OMB  review.  18225.  19466,  32155,  47756. 
54167,  60872 

Meetings 

Mining  and  .Mineral  Resour,.es  Research 
Advisory  Committee,  26155,  51842 

Minority  Business  Development 
Agency 

NOTICES 

Business  developmeni  teniei  pr.'-grani  applicatiotr; 
Alabama,  65965 
■SLriansa.s.  42";o,  5'»"'l«.  fy.Xjm 
California.  9\i~.  \2^6Q.  64293 
California  et  al.,  38115.  39197,  57989,  58325 
Colorado.  6475 
Georgia.  1 8203 
Idaho.  52(J92 
Indiana.  40790 
Kentucky.  42941 

Louisiana,  12221,  37705,  59707,  60605 
Michigan.  54329 
Mississippi.  42943 
Missouri.  54330 
Missouri  et  al.,  45486 
New  Jersey,  42052 
New  York,  48505 
North  Carolina,  42944,  ^.r^42 
Ohio.  29388,  43095 
Ohio  et  al  .  61b75 
Oregon.  ^2f>92 
.South  Carolina,  13450 
Texas,  11845,  14559,  26969.  37706.  47714 
Virginia,  14378,  30774 
Virgin  Islands.  3261,  4411,  8584,  16814 
Washington.  52092 

Mississippi  River  Commission 

NOTICFJ> 

.Meetings,  Sunshine  Aci,  10265,  44888 

National  .\cid  Precipitation 
Assessment  Program 

NOTICES 

Meetings,  29009 

National  .Advisory  Council  on  the 
Public  Service 

NOTICES 

Federal  Gosemment  as  empioser    hearing,  3570, 
16422,  28418 

Meetings,  9221  ;!42'^.  IWIS 


National  Aeronautics  and  Space 
AdminTstrafion 

RULES 

Acquisition  regulations: 

Acquisition  planning;  procurement  plan 
preparation ,  dollar  thresholds  increase. 
48974 
Acquisition  planning  and  competitive  source 
selection  processes,  streamlining 
technique<:   '^l'^?" 
Contraci  Appcai^  B  ,i.'d  discontinuance  and 
rrx-Tfc:  'Ail^-  AniK'd  Services  Contract 
^.ppiMN  Bii<irii  44462,  53138 
Cor'riKi  *'irian,:r!j£    'ill lestone  billing 

.liTdngfiTO'--    i"^b 
Contract  finan.,r;k:  p.r. ments,  48614 
Contractors   pnntmt  dnd  duplication 

restrictions.  41219 
Cost-plus-award-fee  contracts  coverage,  52446 
Discussions  and  negotiation  with  multiple 
offerors;  approval  authorities  for 
conducting  multiple  rounds,  54299 
Federal  inforTnani»n  processing  resources 
contracts;  delivery  to  all  NASA 
installations,  59188 
Correction,  62556 
Liability  clauses  cross-waiver  in  NASA 

contracts.  54050 
Major  system  acquisition  process;  streamlining. 
58791 
Correctioo,  68687 
MidRange  procurement  procedures;  test 

notification,  54300 
Miscellaneous  amendments,  5 1 1 36 
North  Amencan  Free  Trade  Agreement 
(NAFTA)  expedited  implementation; 
synopsizing  requirements,  69245 
Pension  portabihty,  44463 
Total  set-aside  subcontracts,  minority 

educational  institutions  eligibility,  42878 
Unclassified  contraas;  security  requirements, 
51019 
administrative  authonty  and  policy; 

Small  business  policy,  43554 
Federal  Acquisition  Regulation  (FAR): 
Federal  construction  contracts,  open  bidding. 

12140 
Noiuuanufacturei  rule,  correction,  3850 
US,  and  European  Economic  Community; 
memorandum  of  understanding; 
government  pnxurement  and  sanctions 
impM- i    n  European  Community,  31140 
Grants  ar  '  .  >.  ;h  rative  agreements;  revision  of 

jA.i' ;  ,tn  1  .idmimstration  requirements,  53638 
NASx  --tai  an:    *ner  devices,  and  Congressional 

Space  Mcjai     !  H,-,nor,  58944 
Secunt\  pmgrajTv-    .~r\i  authority  and  use  of 
t   r  f  ^.  N^SA  security  force  personnel, 
526.' 
Tracking  anJ  aata  relay  satellite  system;  use  and 
reimbursement  policy  for  non-U. S. 
Government  users;  service  rates,  50515 

PROK)SED  RlXFi. 

Acquisition  reguiatiuns 
Contractor  and  subcontractor  compensation; 

reasonableness  review,  47244 
Contractor  employees;  drug  and  alcohol  testing. 

37697 
Cost-plus-award-fee  contracts.  19398 
Civil  Space  Employee  Te-sting  Act  of  1991; 
implementation 
Alcohol  and  drug  testing  programs.  36159 
Federal  Acquisition  Regulation  (FAR): 
Debarment  and  suspension  offenses,  tax 
evasion   6^404 


Defective  cost  or  pricing  data  in  posiaward 

audits.  64824 
Bectronic  contracting,  69588 
Federal  information  processing  resources 

contracts,  delivery  to  all  NASA 

installations,  43854 
Food  products,  blanket  purchase  agreements 

invoicing,  59616 
Inconsistencies,  termination  for  convenience  of 

Government  (fixed  pnce);  clarification. 

64826 
Postponement  of  bid  openings  or  closing  dales, 

5%18 
Regulatory  agenda.  25238.  57242 
Sealed  bid  qualification  leqmremenis.  63492 
Regulatory  agenda.  25120,  57126 

NOTICES 

Advisory  committees;  report  on  closed  meetings, 

availability,  60467 
Agency  information  collection  activities  under 
OMB  review,  7821,  28631,  44702,  45136. 
45533.  47480.  51888.  52977.  54174.  54605 
Committees;  establishment,  renewal,  termination, 
etc 
Advisory  Council  el  al,,  4S921 
NASA-NIH  Advisory  Committee  on  Biomedical 

and  Behavioral  Research.  6020 
Redesign  of  Space  Station  Advisory  Committee, 
21321 
Federal  Acquisition  Regulation  (FAR) 

1993  consolidated  repnnt,  looseleaf  edition, 

54890 
Agency  information  collection  activities  under 
OMB  review.  539.  5962.  6389,  6481,  7549. 
8046.  8588.  12945.  12946,  13252,  15489, 
15490,  15844,  16653,  19664,  32108. 
33435,  33436,  46948,  49477,  51621. 
57587.  65162,  68636 
Inventions,  Government-owned;  availability  for 

licensing,  63400,  63401 
Landsat  program  management,  advisory  process, 

587 
Meetings: 
Advisory  Council,  27752,  39571,  42349.  44386 
Advisory  Council  task  forces.  5034.  7822, 
11073.  12375.  16715.  27752.  32%3, 
35984.  41299,  47480,  60467 
Aeronautics  Advisory  Committee,  6812,  16422, 
17432.  26168.  29436.  36423.  40448. 
43389,  58020.  60222.  63401,  68968 
Aerospace  Mediane  Advisory  Committee,  843 1 , 

38444 
Aerospa«x  Safety  Advisory  Panel.  7263.  13806 
History  Advisory  Comminee,  12374 
Minonty  Business  Resource  Advisory 

Committee,  15385,  28901,  44387,  50057 
NASA-NIK  Advisory  Committee  on  Biomedical 

and  BeHavioral  Research.  32159 
NASA-NIH  Advisory  Panel  on  Biomedical  and 

Behavioral  Research,  66384 
National  facilities  study,  space  operations  and 
space  research  and  development  facilities. 
31759 
Redesign  of  Space  Station  Advisory  Committee, 

21321 
Space  Science  Advisory  Committee,  51 1 13. 

68671,68968.69411 
Space  Science  and  Applications  Advisory 

Committee,  5762.  6020.  6812.  7158.  7822. 
9223,  11870,  17432.  26800.  27584.  27732. 
28901.33123,34278 
Space  Station  Advisory  Committee,  19470. 

32963 
Space  Station  Redesign  Advisory  Committee. 

25849.  28632 
Space  Systems  and  Technology  Advisory 
Committee.  8770 
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Wige  Comminee,  5034,  21321.  33673 
Hateni  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive 
Advanced  High  Temperature  Strain  Sensors. 

30074 
ITAC  Systems  Inc  .  8431 
JP  Technologies.  Inc  .  30074 
Magnetic  Power.  Inc  .  29239 
Pinnacle  Imaging.  Inc  .  46662 
Qvinta,  Inc..  47481 
ShinkoBoekiCo.  Ltd.  6313 
Synihecon.  Inc  .  30074 
Umpqua  Research  Co  .  49063 
University  of  Maryland,  11871 
Vector  Research.  Inc..  30075 
Volinsky.  Fred.  58020 
Research  and  development  contracts;  increased 

contractor  liability.  16715 
Self-evaluation  and  transition  plan  draft  document, 
comment  procedures,  33123 

National  Agricultural  StatiNtics 
Service 

NOTICES 

Cattle  on  feed;  report  changes.  59446 
Wool  procedures  monthly  estimates, 
discontinuance,  38359 

National  Archive*,  and  Recrrdv 
AdminiMtration 

'>-  Pedcra,  kcg;^!c.'  Office 

Kl  l.ES 

Audiovisual  records  management.  28506 
Records  management; 
Micrographic  records  management.  49193 

PROKISFI)  Kl!  K,S 
Pubhc  jvailaDUit)  and  use: 
SARA  research  facihties;  locanons  and  hours. 

49251.63133 
Records  and  donated  histoncal  maienals;  public 
use.  54540 
Records  maijagemenf 
Agency  program  evaluations.  64915 
Micrographic  records  management;  correction, 
376 
Regulatory  agenda,  25130,  57134 

NOTICES 

\;ency  information  collection  activities  under 

0MB  review,  15513.  37758 
Agency  records  schedules;  availability.  3044, 
7263  8065.  12054.  13649,  17432.  15)41. 
25674  29009.  31221.  33124.  38586.  43660. 
47766.  51652.  58200.  62147.  65599.  68967 
Committees;  establishment,  renewal,  termination. 
etc.; 
Preservation  Advisory  Committee.  42110 
M,ir>land  Environment  Depanment;  boilers 
mstallauon 
Tentative  determination.  39041.  48900.  50956 
Meetings 

Preservation  Advisory  Comiruttee,  345% 
Presidential  Libranes  Advisory  Committee. 

60467 
Records  of  Congress  Advisory  Committee. 
19690.  62685 
Nixon  Presidential  historical  matenals;  opening  of 
matenals,  17433.  31548.  35983.  52121 

IfK) 


Organization,  ftinctions.  and  authonty  delegations: 
Move  to  Archives  II.  College  Park.  MEX— 
Nontextual  Archives  Division.  Cartographic 

and  Architectural  Branch,  49330 
Nontextual  Archives  Division.  Motion 
Picture.  Sound,  and  Video  Branch. 
50957 
Nontextual  Archives  Division.  Still  Picture 

Branch.  50957 
Presidential  Libranes  Office.  Nixon 
Presidential  Matenals  Staff.  49331 
Privacy  Act; 
Records  transfer.  28632 
Systems  of  records,  44856,  57631.  59076. 
59098 
Reference  service  on  certain  textual  records; 

temporary  closure.  65735 
Senior  Executive  Service 

Performance  Review  Board;  membership.  500^  / 
Applications,  hearings,  determinations,  etc. 
Maryland  Environment  Depanment.  40165 

Nath.nal  (  apilal  Planning 
(  rinmii^Mfin 


NOTICES 

Senior  Executive  Service: 
Perfomiance  Review  Board;  membership.  4622Z 

N  (tinuil  (  i  mmission  for  Employment 
TolKV 

NOTICES 

Meetings.  14224.  26800.  47295,  48536 

N.iti  iial  ("iimniission  on  .\cquired 
InuTiurH   Di-rtciencv  Syndrome 

NOTlCLi 

Meetings.  7264.  8636.  19470 

Nifi.  nal  (  iimmission  on  American 
Indian,  Ma.skan  Native  and 
Naiivt  Hav^aiian  Housing 

NOTICES 

Meetings.  3570.  13508.  26987.  38587 

National  Conimi'.'«ion  on  Children 

NOTICES 

Commission  terminated.  12375 

\a!i  nal  Commission  on  Financial 
histitutinn  Refiirm,  Recovery, 
and  Enf'irtt-mt'nt 

NOTICES 

Meetings,  38796 

National  •    immission  on  Judicial 
Disuplin*   and  Removal 

NOTICED 

Hearings,  5422 

Meetings,  5422.  8770.  13650.  27753.  33125. 
36224.  38444.  39243 

Natl'. nal  (  onimis^ion  on  Libraries 
anil  Infurmation  Science 

NOTICES 

Meetings;  Sunshine  Act.  19515,  25898,  38462, 
39090.  51669.  61727 

Nati'inal  (  nmmission  on 

Ma n u fa c t u red  Housing 

NOTIChN 

Meetings.  3571.  6314.  11642.  16208,  30186, 
35472.  42580,  48679,  63187,  64339 


National  Commission  To  P^nsure 
Strong  Competitive  Airline 
Industry 

NOTICES 

Meetings.  ;8754,  32551 

Policy  statement  deadline,  38444 

National  Council  on  Disability 

RULES 

Nondiscnmination  on  basis  of  handicap  in 

federalK  conducted  programs  or  activities; 
enforcement,  57690 

NOTICES 

Meetings.  Sunshine  Act.  16581.  36250,  50998. 

64440 

National  Credit  I  nion  Administration 

RULES 

Agency  office  descriptions  and  agency  action 

request  procedures.  45430 
Credit  unions 

Community  development  revolving  loan 

program.  21642 
Corporate  credit  unions;  fidelity  bond  coverage 
purcha.se  options,  higher  deductibles,  and 
higher  limits.  57539 
IXflnitions.  organization  and  operation,  and 
appraisals,  miscellaneous  amendments. 

40040 
Insurance  requirements,  call  report  requirement. 

5570 
Investment  and  deposit  authority.  34868 

Correction.  41419 
Investments  and  deposits;  prohibitions; 
correction.  16763 
1       Loan  interest  rates.  6075 

Management  official  interlocks.  39434 
I  Correction.  58263 

\       Organization  and  operations — 

Supervisory  comminee  audits  and 
venfications.  39430 
Report  of  crime  or  cata.strophic  act  and  Bank 
Secrecy  Act  compliance,  uniform  multi- 
agency  cntninal  referral  form.  17491 
Share,  share  draft,  and  share  certificate 

accounts:  dividends  clanfication;  and  Truth 
in  Savings  Act;  implementation,  50394 
Voluntary  liquidation,  35363 
Employee  responsibility  and  conduct:  CFR  Part 

removed.  6605 
Items  heard  at  closed  Board  meetings  withheld 
from  public  or  made  available  after  meetings; 
determination  procedure.  17492 
Real  estate  lending  and  appraisals. 
Requirement  exceptions  in  major  disaster  areas. 
42640 
PROPOSED  Rl  LES 
Credit  unions 
Chartering  and  membership  policy  field; 
interpretive  ruling  and  policy  statement. 
40470 
Definitions,  organization  and  operation,  and 
appraisals;  miscellaneous  amendments. 
21953 
Field  of  membership  and  chartering  policy; 
inteipretive  ruling  and  policy  statement, 
42698 
Investment  and  deposit  authority.  5664 
Management  official  interlocks.  12910 
Organization  and  operations — 
Corporate  credit  unions,  fidelity  bond 
coverage  purchase  options,  higher 
deductibles,  and  higher  limits.  30719. 
33783 
Supervisorv  comminee  audits  and 
venfications,  17808 
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Report  of  crime  or  catastrophic  act  and  Bank 
Secrecy  Act  compliance;  uniform  multi- 
agency  cnminal  referral  form.  5663 

Share,  share  draft,  and  share  certificate 
accounts,  dividends  clarification; 
withdrawn;  and  Truth  in  Savings  Act; 
implementation,  11801 
Regulatory  agenda,  25370,  57366 

NOTICES 

Agency  information  collection  activities  under 

0MB  review,  4187,  30075 
Meetings;  Sunshine  Act,  3328,  9023.  14473, 

15900,  19150,  28092,  29453,  32415,  36006. 

37550,  39091,  39592,  47012,  51669,  53758, 

59516.  64796,  654:6 

National  Drug  Control  Policy  Offite 

RULES 

Grants  and  cooperative  agreements;  uniform 
administrative  requirements;  correction, 
26185 

National  Foundation  on  the  Arts  and 
the  Humanities 

PROK)SED  RULES 

Museum  Services  Institute; 
Technical  assistance  grants.  48622 

Regulatory  agenda 
National  Endowment  for  the  Arts.  25136,  57140 
National  Endowment  for  the  Humanities,  25140, 
57144 

NOTICES 

Agenc\  information  collection  aaivities  under 
OMB  review,  3045,  5034.  6136,  6422,  6530, 
6531,  6989,  7159,  14592,  15385,  17910, 
19280,  26168,  26800,  27753,  31055,  32159, 
33957,  34278.  37759,  37971,  39042,  41107, 
44527,  45922,  49530,  50571,  58879.  60467. 
64340.  66384 
Committees;  establishinem.  renewal,  termination, 
etc.; 
Arts  in  Education  Advisory  Panel,  7583 
Challenge/Advancement  Advisory  Panel,  7583 
Dance  Advisory  Panel.  7583 
Design  Arts  Advisory  Panel.  7583 
Expansion  Arts  Advisory  Panel,  7584 
Folk  Arts  Advisory  Panel,  7584 
Literature  Advisory  Panel,  7584 
Media  Arts  Advisory  Panel,  7584 
Museum  Advisory  Panel,  7585 
Music  Advisory  Panel,  7585 
Opera-Musical  Theater  Advisory  Panel,  7585 
Presenting  and  Commissioning  Advisory  Panel, 

7585 
Public  Partnership  Office  Advisory  Panel,  7585 
Theater  Advisory  Panel,  7586 
Visual  Arts  Advisory  Panel,  7586 
Declined  general  applications  for  Federal 

assistance;  reconsideration;  correction,  3330 
Grants  and  cooperative  agreements;  availability, 
etc 
Arts  and  education  meetings,  etc.,  32729 
Arts  in  education  newsletter,  52977 
Arts  plus  initiative.  48376 
Arts  teachers  fellowship  program,  59076 
Chamber  music  rural  residencies,  27584 
Expansion  arts  program;  on-site  evaluations  and 

technical  assistance,  12375 
General  operating  support  program,  etc.,  60066 
Literature  field  overview  study,  34279 
Vlavor>.'  institute  on  city  design,  19281 
Mjveum  leadership  initiatives  program,  9223 
Visual  arts  program,  payments  to  readers  of 
visual  an  p>enodicals,  31432 


Meetings: 

Arts  and  Arlffacts  Indemnity  Panel.  27754. 

58711 
Arts  in  Education  Advisory  Council,  47296 
Arts  in  Education  Advisory  Panel,  6990,  33125 
Arts  National  Council,  5423.  26562.  39042. 

54378 
Challenge/Advanceinent  Advisory  Panel,  5763, 
6647,  13109,  33125.  33126,  36708,  38587, 
39043.  42110,  43137,  44528,  45922, 
472%,  49331,  60880.  60881.  68169 
Dance  Advisory  Panel.  26562.  34596.  43137, 

47297 
Dance  Program  Dance  Heritage  Study  Group. 

46222 
Design  advancement  and  Federal  design 
improvement.  Federal  Government  and 
pnvate  sector  representatives,  ad  hoc 
group,  28419 
Design  Arts  Advisory  Panel,  7159,  12255, 

33126,  45923,  58569 
Expansion  Arts  Advisory  Panel.  5423,  6990, 
17288.  26169,  28419,  30818,  52978, 
60881.67425 
Folk  Arts  Advisory  Panel,  7586,  26563,  60881 
Humanities  National  Council,  5762,  18228, 

39839,  55085,  55086 
Humanities  Panel,  4719,  6314,  8637,  13806, 
16716,  18228,  19690,  19691,  21479, 
27754,  29009,  32963,  33285,  34279, 
38588,  45136,  47297,  48536,  50572, 
52978.  53749,  55086.  61105,  65196,  68672 
International  Advisory  Panel,  5762,  30075, 

30818,  58.569 
International  Exhibitions  Federal  Advisory 

Committee,  47297 
Literature  Advisory  Panel,  6020,  11073,  28419, 

50057.  50058,  60882 
Local  Arts  Agencies  Advisory  Panel,  21755 
Local  Arts  Agency  Advisory  Panel,  60882 
Media  Arts  Advisory  Panel,  6136,  6422.  7159. 

8997.  13109,  40165,  63188,  67426 
Museum  Advisory  Panel,  6990,  7264,  17288, 

21479,  21480,  40166,  50058,  50059 
Music  Advisory  Panel,  6422,  11074,  11871, 
13110,  15386,  17289.  19470,  30076, 
48079,  53956,  60882 
National  Museum  Services  Board,  18229 
Opera-Musical  Theater  Advisory  Panel,  40166, 

40167,60883,63188 
Presenting  and  Commissioning  Advisory  Panel, 
6648,  11074,  15386.  17434,  29840.  32551, 
34597,  36708,  39043,  42111,  45923.  58570 
Public  Partnership  Advisory  Panel.  29436. 

30818 
Public  Partnership  Office  Advisory  Panel, 

11074,  12375.  12975,63188 
Theater  Advisory  Panel.  11075,  13110.  28420. 

28901,  28902,  32551 
Theater  Program  Task  Force,  43137,  48080 
Visual  Arts  Advisory  Panel,  8771,  15883, 
21322,  28902,  33127,  45921,  54379 
Meetings;  Sunshine  Act,  18229,  2I2I7.  36514, 

58901 
Senior  Executive  Service: 

Performance  Review  Board:  membership,  29641 

National  HighMa>  TrafTir  "Safety 
.Admini.stration 

RULES 

Anthropomorphic  test  dummies: 
Newborn  infant;  design  and  performance 
specifications,  3229 

Drug  offender's  driver's  license  suspension 
Correction,  62415 
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Drunk  driving  prevention  programs,  incentive 

grant  cntena.  21649 
Engineering  and  traffic  operations 

Speed  limit  enforcement  certification,  54812 
Fuel  economy  standards 

Light  tnicks;  1995  model  year.  18019 
Passenger  automobiles.  1995  and  1996  model 
years.  62294 
Insurance  cost  information  regulation,  1 2545 
Intermodal  Surface  Transportation  Efficiency  Act; 
implementation: 
Safety  belts  and  motorcycle  helmets; 
compliance  and  transfer-of-fund 
procedures.  44754 
Motor  vehicle  safety  standards 
Air  and  hydraulic  brake  systems — 
Heavy  duty  vehicles,  burnish  procedures. 
45459 
Air  brake  systems — 

Burnish  procedures  and  recovery 
requirements.  36615 
Child  restraint  systems — 

Add-on  (portable)  child  restraint  system; 

k.behng  flexibihty,  36152 
Built-in  child  restraint  system.  19776,  25900 
Owner  registration  program,  petition  denied 
31658 
Convex  cross  view  minors  on  school  buses, 

53666 
Fuel  system  integrity — 

Alcohol  fuels,  5633.  51788 
Glazing  matenals — 

Rigid  plastic.  17787 
Lamps,  reflective  devices,  and  associated 
equipment — 
Daytime  running  lamps.  3500,  65673 
Motorcycle  turn  signals  and  stop  or  taillamps, 

13023 
Reflective  material  use  on  large  tnicks  and 
trailers  for  conspicuity  increase,  1 1974, 
52021 
Replaceable  light  source  dimensional 

information;  lower  beam  headlighting 
requircnjents;  correction,  38.56.  64168 
Round  sealed  beam  headlamps.  12183 
Type  HB2  standardized  replaceable  light  bulb 

nng  for  headlamps.  3853 
Windshield  wiping  and  washing  systems. 
13021 
Nonconforming  vehicles  importation — 
Registered  importers,  prepaid  mandatory 
service  insurance  policy,  30996 
Occupant  crash  protection — 

Air  bag  requirements,  implementation,  46551 
Hybnd  III  test  dummy,  compliance  testing, 

59189 
Lap  or  lap/shoulder  belts;  requirements  for 

child  safety  seals,  52922 
Light  tr\iAs,  buses,  and  muhipurpose 
passenger  vehicles;  side  impact 
protection;  petition  denied,  19628 
Manual  safety  belts,  tnicks  and  multipurpose 
vehicles  driven  by  persons  with 
disabilities,  11975 
Power-operated  window,  partition,  and  roof 

panel  systems.  16782 
Rearview  mirrors — 
School  bus  pedestrian  safety  devices,  convex 
cross  view  mirrors,  60399 
Roof  crush  resistance,  5632 
School  bus  emergency  exits,  45065 
School  bus  passenger  seating  and  crash 

protection;  students  in  wheelchairs,  4586, 
46873 
Side  impact  protection — 
Test  procedures  and  performance 

requirements,  quasi-static  door  strength, 
14162 
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National  Highway 

s'crcr;:ii  ^^  t:  T.bly  control  system,  impact 

prcKection  for  dnver.  26526.  63302 
Theft  prevention  standard  compliance. 

teropoiwy  exemptions,  58103 
Tire  selection  and  rims  for  vehicles  other  than 

passenger  cars.  1 3424 
Tires,  new  pneumatic.  18  and  19-inch  tires 
testing.  41638  .lant. 

Vehicle  and  equipment  importation.  12905, 

32614 
WVcl  nuts,  wheel  discs,  and  hub  caps,  winged 
projections,  4582 
\<  nor  vehicle  theft  prevention  standard; 
High  theft  hnes  for  1993  model  year,  listing. 
3850 
Collection.  44775 
H)e:h  theft  lines  for  1994  model  year,  listing. 

63296 
Insurer  reporting  requirements;  list  of 

companies.  63299 
Vehicle  and  equipment  imponation,  12905, 
32614  ,       ^ 

National  Traffic  and  Motor  Vehicle  Safety  Act; 

fee  ^chedule.  51021 
Orginuaiion.  functions,  and  authority  delegations; 

Managing  Director.  12545 
State  highway  safety  programs,  uniform 
procedures.  41025 

PR()K)SK1)  RLXES 

Automobile  Fuel  Effiaency  Act;  relief  petitions 
and  plans,  corporate  average  fuel  economy 
program.  29378 
Defect  and  noncompliance  responsibility; 

rulemaking  terminated.  40402 
Engincenng  and  traffic  operations; 
Speed  limit  enforcement  certification,  186. 
54832 
Fuel  economy  standards: 
Pa.ssenger  automobiles — 

1 990  model  year;  withdrawn.  6939 

1995  and  19%  model  years.  41228 

Insurer  reporting  requirements,  list  of  insurers 

required  to  file  reports,  21277 
Intermodal  Surface  Transportation  Efficiency  Act; 
implementation: 
Safety  belts  and  motorcycle  helmets; 

compliance  and  transfer-of-funds,  4622 
Motor  vehicle  content  labeling,  domestic  and 
foreign  equipment,  61042 
Correction.  62415.  63327 
Motor  vehicte  safety  standards: 
Air  and  hydraulic  brake  systems- 
Heavy  duty  vehicles;  burnish  procedures, 

45476 
Stability  and  control  of  medium  and  heavy 
vehicles  dunng  braking.  50738,  65156 
Stopping  distance  performance  requirements; 
reinstatement.  30746 
Air  brake  svstems — 
Air  applied,  mechanically  held  brake  systems. 

13437 
Anulock  malfunction  indicator.  50732 
Long-stroke  brake  chambers.  41078 
Stopping  distance  performance  requirements; 

reinstatement.  11009 
Trailer  supply  line  pressure  requirement; 
petition  denied.  41077 
Automatic  crash  protection  requirements;  altered 
light  trucks  or  vans  exclusion,  petition 
denied.  32630 
Brake  hoses;  oil  resistance  requirements; 

exclusion,  38346 
Child  resuaint  systems- 
Booster  seat  safety.  46928 
Rear-facing  child  restraint  system,  dynamic 

compliance  testing.  30134 
Rearfacing  child  restraint  systems; 

interactions  between  child  restraints  and 
air  bags;  warning  labels.  19792 


lo: 


Compressed  natural  gas  fuel  containers.  68846 
Designated  seaung  position,  definition.  57975 
Electric  vehicles — 
Controls,  displays,  and  windshield  defrosting 

and  defogging  systems.  4644 
Passenger  car  brake  systems, 
4649 
Fuel  system  integrity.  7206 

Compressed  natural  gas,  5323.  15463 
Fuel  tank  integnty,  15463 

Compressed  natural  gas,  5323 
Glazing  matenals— 

Plastic,  glass,  and  glass  plastic  used  in  areas 
not  requisite  for  dnving  visibility.  28847 
Hydraulic  brake  systems- 
Stopping  distance  performance  requirements, 
estabhshmem.  11003.  21435.  21436 
Lamps,  reflective  devices,  and  associated 
equipment — 
Dashboard  indicator  for  center  high-mounted 

stop  lamps;  petition  denied,  51034 
Plastic  materials  used  in  lenses,  haze 

limitation,  13042 
Reflective  material  use  on  large  trucks  and 
trailers  for  conspicuity  increase,  5699, 
21553 
Replaceable  bulb  headlamp  systems,  13243, 

15132 
Replaceable  lens  in  replaceable  bulb 
headlamp,  42924 
Lift  systems  for  accessible  transportation.  1156_ 
Manufacturers'  obligations  to  provide 

notificaton  and  remedy  without  charge  to 
owners  of  vehicles  or  items  not  complying 
with  safety  standards.  50314.  60419 
Motor  vehicle  brake  fluids,  petition  denied. 

45312 
Occupant  crash  protection — 

Automatic  safety  belts;  rulemaking 

terminated.  47426 
Seat  bell  assemblies.  27517 
Warning  light  for  unfastened  automatic  safety 
belts;  petition  denied.  47427 
Occupant  protection  in  interior  impact- 
Head  impact  protection.  7506.  54099 
School  bus  emergency  exits  and  window 
retention  and  release.  63321 
Correction.  67909 
Seating  systems;  pedestal  seats.  12921 
Side  impact  protection — 

Anthropomorphic  test  dummies;  rulemaking 
terminated.  48350 
Temporary  exemptions;  theft  prevention 

standard  compliance.  32091 
Thermal  locking  safety  radiator  caps,  32504 
Tire  selection  and  nms  for  vehicles  other  than 

passenger  cars,  46938 
Tires,  new  pneumatic,  59226 
Trailer  hitches;  installation  to  unit  body 

vehicles;  petition  denied,  57579 
Warning  devices,  27514 
Motor  vehicle  theft  prevention  standard; 
High  theft  lines  exemption.  35422 
Light-duty-trucks;  designation  as  high  theft 

lines.  36376 
Lines  subject  to  theft  prevention  standard; 
selection  procedures.  38999 
National  Traffic  and  Motor  Vehicle  Safety  Act; 

fee  schedule.  41681 
Negotiated  rulemaking,  future  rulemaking 
proposals  as  suitable  candidates.  60828 

NOTICES 

Alternate  odometer  disclosure  requirements; 

approval  petitions.  15893 
Committees;  establishment,  renewal,  termination. 

etc 
Motor  Vehicle  Titling.  Registration,  and  Salvage 

Committee.  28651 


Emergency  medical  services 

■Star  of  Life'symbol.  use  by  State  and  Federal 
agencies,  cntena.  41316 
Fuel  economy  program,  automotive,  annual  repon 

to  Congress,  6837 
Grants  and  cooperative  agreements,  availability, 

etc.; 
Anti-collision  devices  using  IVHS  technologies; 
potential  health  hazards  from  wide-spread 
usage.  40183 
Collision  avoidance  systems;  development. 

evaluation,  and  deployment.  27766 
Highwa)  traffic  safety  intern  program.  34612 
Traffic  safety  for  young  adults  at  job  training 

sues.  38160 
Traffic  safety  matenals  development  for  State/ 
local  officials.  34615 
Highway  safety  program;  breath  alcohol  testing 
devices 
Model  specifications  and  conforming  products 
list- 
Calibrating  units,  26030 
Evidential  devices.  26030 
Insurance  cost  information  booklet;  availability, 

16098 
Meetings 

International  Harmonization  of  Safety 

Standards,  17301 
Motor  Vehicle  Safety  Research  Advisory 

Committee.  5444.  41833 
Motor  Vehicle  Titling.  Registration,  and  Salvage 
Advisory  Committee.  34121.  45549.  53237. 
61947 
Research  and  development  programs.  28909, 

31998,49089,  51900.  52341.61138 
Rulemaking,  research,  and  enforcement 

programs.  11287.  12441.  29852.  44206, 
60726 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
AM-Safe,  Inc  .  26032 
Gnm.  Fredenck  E  .  34123 
McCullough,  Elaine.  9018 
Meng,  Eugene  W  ,  et  al.,  30214 
Ralph  Hoar  &  Associates,  27768 
Skelton.  Darlene  E  ,  45372 
Splayt,  Linda  J  ,  6569 
Motor  vehicle  safety  standards 

Motorcycle  helmets  manufactured  by  Chico  of 
Ft  Lauderdale,  Inc  .  failure  to  comply, 
meeting,  43981,  45943 
Motorcycle  helmets  manufactured  by  Fla's 
Choice  Lite  Lids  Inc  .  failure  to  comply; 
meeting  47174 
Motorcycle  helmet  standard  compliance  test 

demonstration,  13520 
Nonconforming  vehicles — 
Importation  eligibility,  determinations,  4196, 
4734,  5796,  6047.  6661,  11085-11088, 
12301,  12979,  12980.  12981.  14242. 
17639.  19147.  22014.  22016.  22017, 
26179,  26180.  26583,  26584,  26586, 
30216,  32561,  34121.  34122.  35068. 
35069.  35070.  36246.  39855.  47175. 
47176.  47177.  47524.  47525.  48086. 
48704.  49542.  51125.  53017.  57666- 
57669.  60485.  60486.  60487.  60488. 
60897.  65009.  65010.  65011.  67903, 
67904.  67905.  69441 
I   Motor  vehicle  safety  standards;  exemption 
petitions,  etc 
Amencan  Honda  Motor  Co..  Inc  .  29689 
BAT.  Inc.  30214.45549 
Babvhaod  Manufactunng.  Inc..  58895 
Blue  Bird  Body  Co  .  9235 
Bugatti  Automobili.  S  p  A  .  65008 
Century  Products  Co    68985 
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Chrysler  Corp.,  41315,  51400 

Cosco.  Inc  .  36510 

Diamond  Coach  Corp  .  32987,  51666 

Fisher-Pnce,  Inc.  59511 

Ford  Motor  Co  ,  3063,  16907,  25699,  44207. 

44532,  58895 
Freighihner  Corp..  28653.  51899 
General  Motors.  9236.  16735.  18134,  32167, 

332% 
General  Motors  Corp  ,  31784.  48421 
General  Tire.  Inc..  13296.  32564.  64793 
Goodyear  Tire  &  Rubber  Co  .  31999,  43008 
Hackney  &  Sons,  Inc  .  36244 
Kewet  Industn.  7905 
Mazda  (North  America).  Inc..  8650 
Nissan  Motor  Co  ,  Ltd  .  8651 
Panoz  Auto  Development  Co  .  32168.  43007 
Porsche  Cars  North  America.  Inc  .  41321. 

65617 
Rover  Group  Ltd  ,  59780 
Sekunt-Glas  Union  GmbH.  51126 
Solectna  Corp..  68189 
Subaru  of  America.  Inc..  7033.  16736 
Suzuki  Motor  Corp  ,  16259 
Suzuki  Motor  Corp..  Inc  .  32564 
Thomas  Built  Buses,  Inc  .  60240 
Toyota  Motor  Corp  .  28910 
Toyota  Motor  Corporate  Services  of  North 

America.  Inc..  51900 
Tradewinds  Conversions,  Inc  ,  51667 
Transportation  Manufacturing  Corp  ,  4197 
TRW  Inc  .  7171 

Volkswagen  of  America.  Inc..  12442,  32565 
Motor  vehicle  theft  prevention  standard: 

Passenger  motor  vehicle  theft  data  (1990-1991 
CYs).  41834 
Motor  vehicle  theft  prevention  standard, 
exemption  petitions,  etc. 
General  Motors  Corp.,  11659,  44872 
Saab  Cars  USA.  Inc..  39853 
Volkswagen  of  .America.  Inc..  28434 
National  Award  for  Advancement  of  Motor 
Vehicle  Research  and  Development; 
eligibility  requirements  and  request  for 
nominations.  62180 
Older  persons,  traffic  safety  plan;  and  younger 
and  older  dnvers.  safety  issues,  report  to 
Congress;  publications  availability,  3(X)84 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Devices  to  measure  breath  alcohol;  model 
specifications.  48705 
Safety  standards,  etc  ,  cost  estimating  marketing 

report;  availability,  33482 
Truck  splash  and  spray  reduction,  report  to 

Congress,  58589 
Uniform  Eniergency  Medical  Services  (EMS);  pre- 
hospital data  conference.  6048 
Speed  limit  enforcement  certification.  186 

National  Indian  (.aming  Commission 
Rii  f:s 

Freedom  of  Information  Act;  implementation. 

4444  <; 

Indian  Gaming  Regulatory  Act: 
Class  II  and  Class  III  gaming  ordinances; 
approval,  and  background  investigations 
and  gaming  licenses.  5802 
Correction.  844Q 
Compliance  and  enlLirwemcn:  prjtedu.'cs.  5833 

Correction,  8449 
Ediional  amendments,  16493 
Management  conlraci  reiitiirenient'.  jiij 
procedures.  58 is 
Correction,  8449 


Reporting  and  recordkeeping  requirements, 
16495     '* 
Privacy  Aa;  implementation.  5814 
Correction,  8449 

PROPOSED  RULES 

National  Environmental  Policy  Act; 
implementation,  18353,  27967 
Regulatory  agenda,  25380,  57374 

NOTICES 

Annual  fees  payable  by  Class  II  ganung 

operations,  fee  rates,  12601,  59492,  65406 
Indian  Gaming  Regulatory  Act 
Class  III  tribal  gaming  ordinances,  approval, 
48900,  65406 

Nationai  invtituti  fnr  !.!ltr.icy 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  31759,36709 
Grants  and  cooperative  agreements;  availability, 
etc.; 
National  Center  for  Adult  Literacy  and  Learning 

Disabilities;  establishment.  36782,  38589 
State  literacy  resource  centers — 
Adult  literacy  staff  development,  41%2 
Interagency  performance  measurement  and 
reponing  systems,  41940 
Meetings,  6991.  8431.  16208.  21192.  30186. 
40167 
Advisory  Board.  15167.  54174 

Nalinnal  Institute  i)f  t  urrttticiis 

NO  [It  iS 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Jail  and  mental  health  service  linkages  resource 

center,  33843 
Program  plan  (1994  FY),  41808 
Meetings: 
Advisory  Board.  6530.  31756.  52510 

Nationai  Institutt.  of  .lu^inf 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc  : 
Program  plan  (1993  FY),  16416 

Natitmal  Institute  of  Nt;)nd:jrd^  :itid 
Technoirrj;} 

rK(»l'i,)>Kr>  Kl  i  i-:s 

Advanced  technology  program;  implementation, 

46919 
National  Voluntary  Conformity  Assessment 

System  Evaluation  (NVCASE)  program; 

establishment,  39486 
National  Voluntary  Laboratory  Accreditation 

Program.  40087 

\(i\U  IS 

Grants  and  cooperative  agreemenis;  availability, 
etc.: 
Fire  research  program.  14379 
Interoperability  testing  on  BACnet 

communication  protocol  implementations, 

cooperative  research  and  development 

consortium,  41735 
Liposome  immunoanalysis,  17206 
Materiak  Science  and  Engineenng  Laboratory, 

ceramics,  metallurgy,  etc.,  69346 
Precision  measurement  program.  64295 
Secure  software  encryption  development 

consonium;  integrated  cryptographic  key 

escrowing  techniques.  44662 


Standard  reference  data  program.  60849 
Information  processing  standards.  Federal 
Advanced  data  communication  control 

procedures;  proposed  withdrawal.  60425 
Applications  portability  profile;  user  interface 

component.  52475 
Automated  password  generator.  51802 
Computer  graphics  metafile;  revision,  27710 
Computer  programs  and  automated  dau  systems 
software  summary,  descnption,  and 
computer  magnetic  tape  file  properties, 
descnption.  forms  withdrawn.  67396 
Database  language  SQL.  31364.  33986 
Data  encryption  standard.  69347 
Escrowed  encryption  standard.  40791 
Input/output  interface  standards,  proposed 

withdrawal.  27712 
Integrated  services  digital  network  (ISDN), 

51804 
Integration  definitions  for  function  modeling 
(IDEFO)  and  information  modeling 
(IDEFIX),  67393 
Massachusetts  General  Hospital  Utility  Multi- 
Programming  System  (MUMPS).  32518 
POSIX;  portable  operating  system  interface  for, 
computer  environments;  revision,  27995, 
29254 
Raster  graphics  validation  test  service;  one-year 

trial  period,  60426 
Secure  hash  standard.  27712 
Spatial  data  transfer  standard.  39792 
Inventions.  Government-owned,  availability  for 
licensing.  14201,  28854,  39793,  41736, 
43614 
Laboratory  Accreditation  Program,  National 
Voluntary: 
Calibration  laboratories — 
Program  handbook  development  workshop, 

21145 
Technical  guide  workshop,  52947 
Energy  efficient  lighting  products  program, 

46624 
Fasteners  and  metals  testing  and  inspection 

laboratories;  workshop,  8586 
NVLAP  commercial  products  testing  program, 
43865 
Meetings: 

Advanced  technology  program,  50903 
Advanced  Technology  Visiting  Committee, 

8258,25631,44663,60425 
Computer  System  Security  and  Privacy 
Advisory  Board,  11210,  14202,  28855. 
37465.  43095.  44734.  58685 
Fastener  Quality  Act  Advisory  Committee,  8258 
In  situ  burning  oil  spill  workshop.  67396 
Lead-containing  reference  maienals  production, 

guidelines,  68631 
Malcolm  Baldhge  National  Quality  Awards — 
Board  of  Overseers,  3933,  53916 
Panel  of  Judges,  3933,  28858,  39525,  49472 
Open  System  Environments  computer  standards; 

implementors'  workshops,  61863 
Organic  coating  systems  service  life  prediction 
improvement,  cooperative  research  and 
development  consortium,  68876 
Weights  and  Measures  Nationai  Conference, 
34423,  68631 
National  Fire  Codes 
Fue  safety  standards,  40794,  63925 
Technical  comminee  reports,  40795,  63927 
Patent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive: 
Public  Key  Partners,  32105 
Techtrol  Cyclonetics,  Inc.,  26533 
University  of  Maryland,  65346 
Petroleum  storage  tanks,  safe  entry  and  cleaning 
standards;  revision,  3934 


FEDERAL   REGISTER   INDKX.  January     l>><tmb«r     !*«' 


M9 


National  Institute 

Senior  Exs.utivtf  SerMce 

Perfomian.e  Revie*  Board;  membership,  31014 
\  ^iuntan  product  standards, 

Ainencan  softwood  lumber  standard.  40797 

National  Institutes  of  Health 

RILF-S  I 

Grxii-i 
National  Heart.  Lung,  and  Blood  Institute, 
prevention  and  control  projects.  54297 

NOTICES 

AIDS  and  HIV  related  disease;  investigational  new 
drugs  expanded  availability  through  parallel 
track  mechanism;  d4T  (trade  name  Stavudinc) 
IRB  review  waiver,  8600 

Cognitive  function  and  hypoglycemia  in  children 
with  IDDM,  protocol  study.  40819 

Committees,  establishment,  renewal,  termination. 

etc  . 

Mtemative  Medicine  Program  Advisory 

Committee.  8969 
Altemauve  Medicine  Program  Advisory 

Council.  65727 
Multidisaplmary  Speaal  Emphasis  Panel. 

11059 
National  Insutute  on  Deafness  and  Other 
Communication  Disorders  Special 
Emphasis  Panel,  3962  ^^ 

Sickle  Cell  Disease  Advisory  Committee.  60667 
Sleep  Disorders  Re^edrch  Advisory  Board. 
57833 
Grant  and  cooperative  agreement  awards; 

Reckm  &  Colman  Pharmaceuticals,  Inc.,  28U31 
Grants  and  coop-at;  -.  igreements,  availability. 

etc 
Adenosine  derivatives  biomedical  use.  48069 
Conocurvonc;  preclinical,  clinical,  and 

commercial  development  as  antiviral  agent 
m  treatment  of  AIDS;  license  availabUity. 

45901 
Hormone  mteracnon  with  novel  hepatic  orphan 

nuclear  receptor;  idenufication,  54362 
Human  respiratory  syncytial  virus;  live 

attenuated  vacane  viruses  development. 

47468  . 

Novel  hepann-bmding  peptides,  scientific  and 

commercial  development.  32154 
Recombinant  toxin  to  treat  cancer;  scientific  and 

corrimercial  development.  19465.  52318 
Scientific  and  commercial  development  of 

vaccine  to  prevent  human  genital  tract 

infection  by  human  papillomaviruses, 
18103  ^.    , 

Stabilized  nitnc  oxide  complexes;  biomedical 

use.  5743  .,  ^  ,.     , 

Invenuons,  Government-owned;  availability  tor 
hcensmg,  7792.  8600,  11863,  19135,  19674, 
25654  31728,  38579.  39825,  43898,  45494. 
48070,  54160,  58556,  68917 

Meetings;  ^     ^  n.       ^ 

Acquired  Immunodeficiency  Syndrome  Program 

Advisory  Committee,  14582 
Advisory  Committee  to  Director,  27737.  28886, 

33277,  44687,  60865 
Altemanve  Medicine  Ad  Hoc  Panel.  16537 
Altemanve  Medicine  Office,  34470 
Bionutrition  Group.  26793 
Disease  prevention  research  al  NIH:  an  agenda 

for  all,  conference.  49053 
Early  identification  of  hearing  impairment  in 

infants  and  young  children;  consensus 

development  conference,  8601 
Fogarty  International  Center  Advisory  Board, 

572,  19826,  43364,  68920 
Genome  Research  Review  Committee.  1 1059, 

32713,  64589 


IW 


Human  Genome  Research  NatiMUi  Advisory 

Council,  572,  21732.  42978,  64959 
National  Cancer  Institute,  572,  3037.  3288, 
5010  5997.  5998.  6287.  7151,  7793,  8969- 
8971   13605,  13783,  15503,  16689,  17419, 
17420,  21587,  21734,  26339,  28590. 
28591,  28592,  30793,  33277,  35%2, 
42080,  42980.  43364.  43365,  47150, 
48071  48072.  48893,  51634,  53742. 
54161.  54162,  58174.  58868,  58869, 
62359.65189.68920 
National  Center  for  Nursing  Research,  5 /J, 

29234,31043 
National  Center  for  Research  Resources,  5745, 
5746  6801,  29837,  40820,  42080.  51634 
National  Eye  Institute.  573.  11240.  31216. 

42979.  54363 
National  Heart.  Lung,  and  Blood  Institute.  573. 
574  5745  6641.6801-6803.8601,8602, 
11060,11413,11414,  12047,17421. 
18219,  18220.  1%75,  21735,  21736, 
26144,  28986,  29237,  29836.  31216, 
31412,  34471.  35024,  36416,  39826. 
42979.  46208,  51094,  51364,  51635, 
53741,  54162,  545%,  58341.  60667. 
61713.61714.68921 
National  Institute  of  Allergy  and  Infectious 
Diseases.  3289.  3962.  5011.  21733,  27576, 
29234,  29834,  44688.  45903,  48071. 
61714.  66005 
National  Insbtute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases,  6800, 
8602   16196,  29235,  32714.  35961,  58558 
National  Institute  of  Child  Health  and  Human 
Development,  6800,  18410,  25655.  27576, 
43365,  50946.  58341.  61715 
National  Institute  of  Dental  Research.  3291, 
5011,  5998.  13496.  29236.  29835.  43365, 
50364,58870.68921 
National  Institute  of  Diabetes  and  Digevtise  and 
Kidney  Diseases,  3289,  3963.  7151.  8600, 
11059,  16197.  18219,  19136,  19137. 
19826,  25996,  27577.  29236.  32539. 

35023,  37961.  42081,  42980,  42981, 
50947,  50948,  58559,  58871 

National  Institute  of  Environmental  Health 
Sciences,  574.  13784.  18220.  27577. 

35024.  42978,  50949,  54363 
National  Institute  of  General  Medical  Sciences. 

574.  5010,  5011.  17421.  29237,  38132, 

47151,  66005 
National  Institute  of  Mental  Health.  575,  5011, 

5999  6287,  8971,  17897.  21736,  21737. 

28592.  28593.  29422.  32360.  32539. 

33828.  45905.  47152.  50364,  50949. 

53519.  66006 
National  Institute  of  Neurological  Disorders  and 

Stn)ke,  576,  21588,  25655,  35024.  47153, 

66006  „  .    ^„-. 

National  Institute  of  Nursmg  Research.  429/9, 

National  Institute  on  Aging.  3288,  11239, 
12246  19826,  21733,  29834,  32538. 
35023  42978.  42980.  44687.  46208, 
50009.  51365.  58559.  62678 
National  Insutute  on  Alcohol  Abuse  and 
Alcoholism,  3288.  5744.  8969,  28594, 
28595,  30793,  45902,  45903.  58174 
National  Institute  on  Deafness  and  Other 
Communication  Disorders.  577.  3290. 
5745  7152,  11059,  U060,  13496,  14218, 
15504,17421.  19136,  19826,21734, 
21735.  29235.  29835,  31043,  31(>44. 
32538,32539.35023.38132.39825, 
43366  45904,  48072,  48660,  50561, 
50947,  51635,  53519.  55076,  58870. 
64959,  66007.  68921 


National  Institute  on  Drug  Abuse,  3290,  8971. 
U-^gl   21735,  30794.  35023,  47154. 
50948.  54162.  55076,  68922 
National  Library  of  Medicine.  577.  7152. 
18220   19827,  29238,  42082,  44347, 
45904,  45905.  47154.  50365,  50949, 
60865",  66005 
Office  of  Research  on  Women  ^  Health,  12366, 

34471 
PieMdenfs  Cancer  Panel,  8602,  14583,  16689, 

34471.  36416.  44688,  58175,  68920 
Recombinant  DNA  Advisory  Committee,  8500, 

26676,  31045,  44098,  59612 
Research  Grants  Division  Advisory  Committee, 

11414,  50950 
Research  Grants  Division  Behavioral  and 
Neurosciences  Special  Emphasis  Panel, 
8292   11240,  14416,  15354,  19273.  32714. 
33829,  35025,  36417.  38580,  39221. 
39826,  40661,  43366,  43644,  50365, 
52319,  53208,  57617,  58705.  62129. 
62359,  64408,  64960,  67803 
Research  Grants  Division  study  sections,  3291, 
7153,  27577,  31044,  43367,  47154,  66002 
Spiwwred  Research  Agreements  Forum.  69369 
Warren  Grant  Magnuson  Clinical  Center, 
Scientific  Counselors  Board,  51636 
Women's  Health  Initiative  Program  Advisory 
Committee,  19676,52319 
National  Center  for  Research  Resources  strategic 

plan,  27294 
Patent  licenses,  non-exclusive,  exclusive,  or 
paniaily  exclusive: 
Advanced  Peptides,  Inc  ,  et  al ,  8603 
Alpha  platelet-denved  growth  factor  (PDGF) 

receptor  gene.  6287 
Antigenspecit-ic  T-cell  death  for  treatment  of 
autoimmune  disorders  and  gfafi  rejection. 
6<X)67 
Anti-viral  agent,  42082 
Biocine  Co  .  39222 
Conocurvone  as  antiviral  agent  useful  in 

treatment  of  acquired  immunodeficiency 
syndrome  I  AIDS).  64960 
Endotracheal  tubing,  apparatus  and  method  of 

making,  etc  ,  48072 
Fort  DcHJge  Laboratories,  578 
H\\  DNA  mtegranon;  assay  system  for 

identiiying  potential  anu-reuoviral  (anti- 
HIV )  drugs,  43900 
Kowa  Co    Ltd  ,  62677 

Modified  adeno-associated  virus  vector,  42081 
Recombinant  pseudomonas  exotoxin 

immunoconiugate  specifically  directed 
against  the  Lewis  Y  antigen.  38580.  38581 
Sanyo-Kokusaku  Pulp  Co  .  Ltd.,  8603 

^"systems  of  records.  4206.  31967.  45111.  69003 
Public  Health  Service  398,  etc  ,  research  grant 

application  kits,  committee  to  revise,  17897 
Recombinant  DNA  molecules  research: 

Actions  under  guidelines.  9102,  21737.  47906. 
47907,  53814 

Proposed,  85OT.  26676,  31045,  44098,  59612 
Therapeutic  human  fetal  tissue  transplantauon 

rese^ch.  support  and  conduct;  guidelines 

withdrawn.  45495 

National  Labor  Relations  Board 

RULES 

Pnvacy  Act;  implementation.  42234 

PROPOSED  RULES 

Coun  decisions,  union  tees  and  dues;  exaction 

I  hmitations.-l^q,  1W7.  15314 

I    Pnvacv  Act.  implementation.  57572 
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NOTICES 

Meetings,  Sunshine  Act,  36006 

Organization,  functions,  and  authority  delegations: 

Genera]  Counsel  et  al.,  64340 
Pnvacy  Act: 

Systems  of  records.  50957.  57633 
Senior  Executive  Service; 

Performance  Review  Boards:  membership.  4447 

National  Mediation  Board 

NOTICES 

Senior  Executive  Service; 

Performance  Revipw  B^arri   rn<-rTiNT<;hip   30819 

National  Oceanic  and   xtniosph*  ric 
Administration 

RULES 

Antarctic  living  marine  resources  catches; 

harvesting  and  reporting,  conservation  and 
management  measures,  39451 
Civil  procedures: 

Civil  penalties;  ability  to  pay,  58484 
Endangered  and  threatened  species: 
Sacramento  River  vnnter-run  chinook  salmon, 

33212 
Saitnaa  seal,  26920 
Sea  turtle  conservation;  approved  turtle  excluder 

devices,  54066 
Sea  turtle  conservation;  shark  gill  net 
fisheries — 
Observer  requirement,  33220 
Sea  turtle  conservation;  shrimp  trawhng 
requirements,  2990.  43820 
Leatherback  sea  turtles;  fishery  activities 

restrictions.  28790 
Tow-time  limits.  48975 
Turtle  excluder  device  exemption,  19631, 

28793,  33219,  38537 
Turtle  excluder  devices;  list  additions,  28795 
Sea  turtle  conservation,  summer  flounder 
trawling  requirements — 
Temporary  turtle  excluder  device 
requirements.  4088.  8554.  48797 
Sea  turtle  conservation  requirements,  gill  net 

fisheries,  17364 
Snake  River  sockeye  salmon,  etc. — 
Critical  habitat  designation.  68543 
Sieller  sea  lion- 
Buffer  zone  exemptions.  5642 
Cntical  habitat  designation.  45269,  53138, 

58594 
Navigational  transit  through  rookery  buffer 
zones,  16369 
Fishery  conservation  and  management; 
Alaska  high  seas  salmon;  CFR  correction, 

12336 
Amencan  lobster,  34001,  68555 
Atlantic  mackerel,  squid,  and  butterfish.  38980 
Atlantic  sea  scallop,  4944.  7040 
Atlantic  shark,  21931,  27336.  27482.  40075. 

40076,  68556 
Atlantic  surf  clam  and  ocean  quahog,  1 1 198, 

14340,  59197 
AUantic  swordfish,  32311.  33568,  37443, 

42880.  58507 
Atlantic  tuna,  48464 

Bering  Sea  and  Aleutian  Islands  groundfish. 
504.  5660,  5662.  7040,  8703-8712.  9129. 
11199.  11381.  11986.  12336.  13561. 
13826.  14172,  14524,  15291.  16374. 
16446,  16797,  171%.  17366.  17367. 
19213,  21627.  21951,  25952.  26072. 
27216.  28522,  28799,  29362,  29793. 
30130,  30997,  32003,  32615,  32874, 


34380,  34381,  34724.  34932.  35897. 
37660.  3*162.  39680.  41325.  42031. 
42695,  42758,  43297.  43412.  44136. 
44465.  45076.  45377.  45849.  47221, 
47833.  50289,  50856.  50857.  51253, 
52033.  52451.  53148.  54529.  57752. 
58297.  58593,  58802,  59413,  60145, 
61031.65292,65556.69273 
Bering  Sea  and  Aleutian  Islands  king  and  tanner 

crab.  36900.  38727 
Foreign  fishing — 
Western  Pacific  Region  pelagic,  longhne 
fishing.  49438 
Gulf  of  Alaska  groundfish,  503,  504.  5660. 
11985.  11986.  13214.  13561.  16372. 
16373.  16786.  16787.  16797.  171%, 
17806,  21218,  21545,  28520.  28799, 
30129.  31679.  31680.  32003.  32064. 
33345,  33778.  34002.  34380.  34723, 
35897,  37660,  37870,  37871,  38167, 
39456,  39457,  3%80,  40075,  40601, 
41191,  41438.  41640,  42255,  42256, 
42503,  42694.  42758,  43412,  44287, 
44889.  45849.  46095.  51791.  52032, 
53148,  53668,  57752,  60801,  65556 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  3330,  4093, 
4599,  10990,  11198,  16785.  45847.  51579, 
51789.  58509.  68327.  69273 
Gulf  of  Mexico  and  South  Atlantic  coral  and 

coral  reefs,  etc.,  295.54 
Gulf  of  Mexico  and  South  Atlantic  spiny 

lobster.  38978.  61845 
Gulf  of  Mexico  reef  fish.  13560,  16371,  29556, 

33025.  68325 
Gulf  of  Mexico  shrimp,  17169,  35897 
Northeast  multispecies,  32062,  33028,  33344. 

49940.  55116 
Northern  anchovy.  38726,  45847 
Ocean  salmon  off  coasts  of  Washington. 
Oregon,  and  California,  26922.  31664, 
39161.  42030.  43562.  44776.  46093. 
48001.  50524.  53143,  59197,  68063 
Pacific  Coast  groundfish.  2990,  3330,  11984. 
16124,  16629.  21261.  21263.  21265, 
21949,  27480,  31179,  31345,  46094, 
47651,49941,  52031.64169 
Pacific  halibut,  17791,  51253 
Pacific  halibut,  and  Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian  Islands  groundfish; 
limited  access  management  of  fisheries  of 
Alaska,  59375 
Puerto  Rico  and  US  Virgin  Islands  reef  fish, 

53145 
Regional  fishery  management  councils; 
consecutive  terms  served  by  voting 
members.  29553 
South  Atlantic  shrimp.  57750 
South  Atlantic  snapper-grouper.  11979.  21 II I, 

35895.  36155.  41438 
South  Atlantic  snapper-grouper;  correction. 

38813 
Summer  flounder,  5658.  8557.  11381,  13560. 
21261.  27214,  27215,  31234,  35891, 
39680,  40072,  41 191,  45075.  49937, 
52685,  59196,  61844,  62050,  62556, 
65134,  65936,  68555 
Western  Pacific  bottomfish  and  seamount 

groundfish,  26255,  29454 
Western  Pacific  cmslaccan,  21409 
Western  Pacific  Region  pelagic.  14170.  17642 
67699,  26255 
Manne  mammals: 
Bottlenose  dolphins  in  US  Mid-Atlantic 
coastal-migratory  stock  depletion;  taking 
and  importation  restnctions.  17789 


Commercial  fishing  operations — 

Tuna  (yellowfin)  caught  with  purse  seines  in 
eaitem  tropical  Pacific  Ocean,  incidental 
taking  and  importation.  29127.  42030, 
63536 
Eastern  spinner  dolphins,  listing  as  depleted, 

45066 
Incidental  taking- 
Legislative  environmental  impact  statement 

and  regmte  to  govern  interactions.  51788 
On-ice  seismic  activity,  nnged  seals,  4091 
Northem  offshore  spotted  dolphin,  listing  as 

depleted,  58285 
North  Pacific  fur  seals — 
Subsistence  taking,  Pnbilof  Islands,  AK. 
42027.  58297 
Sieller  sea  lion — 
Buffer  zone  exemptions.  5642 
Critical  habitat  designation.  45269.  53138 
Navigational  transit  through  rookery  buffer 

zones.  16369 
Protection  areas.  53138 
Taking  and  importing,  moratorium  waiver, 
65133 
Manne  sanctuanes 
Rower  Garden  Banks  National  Marine 

Sanctuary.  LA  and  TX.  65664 
Monterey  Bay  National  Marine  Sanctuary  CA. 

15271 
Stellwagen  Bank  National  Manne  Sanctuary. 
MA.  53865 
National  estuarine  research  reserve  system 

program  regulations,  38214 
National  Manne  Sanctuary  program  regulations, 

60778 
National  Weather  Service  modernization,  64088 
Pacific  Salmon  Comttussion: 

Eraser  River  sockeye  and  pink  salitKHi,  54307 
Regional  fishery  nwnagement  council  guidelines; 
meetings  conduct;  voting  procedures.  50288. 
57%8 
Tuna.  Atlantic  bluefin  fishenes,  26921.  32872. 
36154.  44776,  45074,  45286.  49437.  50523, 
53434,53668.63104 
Tuna.  South  Pacific  fishenes.  33565 

PROPOSED  RULES 

Atlantic  shark,  tuna,  and  swordfish  fisheries; 
issues,  meetings.  45878.  46153,  59008 
Endangered  and  threatened  species 
Central  California  coho  saliiwn.  sutus  review, 

33605 
Deer  Creek  summer  steelhead;  critical  habitat 

designation,  68108 
Findings  on  petitions,  etc.,  34779 
HartKir  porpoise;  Gulf  of  Maine  population, 
3108,  17569,  59230 
Hearing,  3»490 
Johnson's  seagrass,  48326 

Con«ction,  49352 
Mid-Columbia  River  summer  chinook  salmon; 

critical  habitat  designation,  46944 
North  and  South  Umpqua  River  sea-run 

cunhroat  trout,  38554,  65%1 
Northern  nght  whale — 
Critical  habitat  designation.  29186,  38553, 
41454 
Oregon  coho  salinon;  critical  habitat 

designation.  57770 
Sacramento  River  winter-run  chinook  salmon. 

31688.  47710.  53703 
Sea  turtle  conservation;  shnmp  trawling 
requirements — 
Tow  time  limits,  permanent  compliance, 
30007 
Snake  River  sockeye  salmon,  etc. — 
Critical  habitat  designation.  7206' 
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Steller  sea  lion — 
Cmical  habitat  designation,  17181,  21218. 

34238 
Status  review  and  request  for  information. 
58318 
Fishery  conservation  and  management: 
Atlantic  sea  scallop,  42522.  46606.  63329 
Atlantic  surf  clam  and  ocean  quahog.  31938. 

58681 
Atlantic  swordfish,  68109 
Benng  Sea  and  Aleutian  Islands  groundfish. 
17196.  17200.  17821.  19087.  21695. 
29564.  40617,  44643.  45878,  53497. 
57803.  57979.  59980,  60584.  65574. 
68386.  68848 
Gulf  of  Alaska  groundfish.  532.  6574.  6677, 
17193,  17196.  17821.  29381.  29564. 
40617.  44643.  57979.  59980.  60575. 
64798.  68848 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources.  36632.  40613. 
47428.  54108 
Gulf  of  Mexico  and  South  Atlantic  coral  and 

coral  reefs.  65327 
Gulf  of  Mexico  and  South  Atlantic  spiny 

lobster.  32639 
Gulf  of  Mexico  reef  fish.  12018,  15132.  19152. 
29805.  48502.  52063.  52073,  52474. 
57771.59230.68385 
Correction.  55116 
Incidental  taking- 
Dolphin  safe  research  program.  31 186 
Gulf  of  Mexico;  bottlenose  and  spotted 

dolphins.  33425 
Underwater  detonation  of  conventional 
explosives;  pinnipeds  and  cetaceans; 
meetings.  53491 
Nonheast  multispecies,  26091,  52073.  57774, 

59232,61671 
Northeast  Region  general  fisheries  permit  and 

reporting  procedures,  53172 
Ocean  salmon  off  coasts  of  Washington, 

Oregon,  and  California.  57978 
Pacific  Coast  groundfish.  126.  4146.  7525. 

14543.  14549 
Pacifichalibut.  9138.  67762 
Puerto  Rico  and  US  Virgin  Islands  reef  fish, 

34982.  39186 
South  Atlantic  shrimp.  37456.  40614 
South  Atlantic  snapper- grouper,  13732,  31005, 

53183  . 
Summer  fiounder.  12017,  15463.  16519.  18365. 
27987.  28386.  30140.  33243.  44318. 
47245.  64393 
Western  Pacific  Region  pelagic.  26090 
Manne  mammals: 
North  Pacific  fur  seals — 
Subsistence  taking;  Pribilof  Islands.  AK. 
32892 
Protected  species  special  exception  permits. 
53320.  64285.  68848 
Meetings.  58680 
Taking  and  importing;  fisheries  certificate  of 
ongin.  reporting  and  recordkeeping 
requirements.  60829 
Whales,  dolphins,  porpoises,  seals,  and  sea 
lions;  guidelines  for  approach  by  people, 
vessels,  and  aircraft;  withdrawn,  16519 
Yellowfin  tuna;  import  definition,  59007 
Marine  sanctuaries: 
Vessel  traffic  regulations  for  offshore  California 
national  marine  sanctuaries;  port  of  access 
routes;  study.  44634.  65686 
National  Weather  Service  modernization,  18316 

Cntena,  64202 
Oil  Pollution  Act: 
Natural  resource  damage  assessments;  status 
report,  4601 
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Rulemaking  petitions: 
Center  for  Marine  Conservation.  21967.  34981 
National  Fishing  Association;  Atlantic  highly 
nugratory  species,  67761 
Tuna,  Atlantic  bluefin  fisheries,  32894,  33793, 

34981 
NOTICES 

Capital  construction  fund,  nonqualified 
withdrawals;  interest  rates.  40183 
Chesapeake  Bay  National  Estuarine  Research 
Reserve,  VA;  component  sites  consideration. 
310'I4 
Coastal  nonpoint  source  pollution  State  program 

guidance  documents;  availability.  5182 
Coastal  Zone  Management  Act; 
Public  participation;  policy  guidance  issuance, 
58840 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Boundary  recommendation  information; 

availability.  18079 
Consistency  appeals — 
Barceloneu  Municipality,  5958 
Chevron  U.S.A.,  Inc..  12027 
Colon,  Carlos  A.  Cruz.  59013 
Crosby.  Henry.  5958 
Guerrero-Calderon.  Jorge  L.,  25970 
Harris.  Robert  E..  86 
Mobil  Exploration  &  Production  U.S.  Inc  . 

12028 
Pappas.  Claire,  3934 
Union  Exploration  Partners,  Ltd..  ct  al., 

12028 
Virginia  Electric  &  Power  Co.,  6247 
State  prop^ms— 
Evaluation  findings  availability,  4982.  42054. 

46630 
Intent  to  evaluate  performance.  4982.  12361, 
21705.  50349.  68390 
Committees,  establishment,  renewal,  termination, 
etc.: 
Modernization  Transition  Committee,  38117 
Sea  Grant  Review  Panel,  52275 
White  House  Science  and  Technology  Policy 
Office  Environmental  Technology  Working 
Group,  68393 
Deep  seabed  mining;  exploration  licenses,  33933 

Application  receipt.  34782 
Endangered  and  threatened  species: 
Gray  whale.  3121 
Illinois  River  winter  steelhead  in  Oregon;  status 

review.  29390 
Northern  offshore  spotted  dolphin,  3 1 36 
Northern  right  whale;  critical  habitat 

designation.  63157 
Pacific  salmon;  artificial  propagation  policy. 

17573 
Recovery  plans — 

Steller  (northern)  sea  lion.  3008 
Snake  River  sockeye  salmon.  8258 
Steller  sea  lion — 

Rookeries;  buffer  zone.  4156.  31943 
Environmental  statements;  availability,  etc.; 
American  lobster  fishery.  64929 
Atlantic  bluefin  tuna  fishery.  343 
Atlantic  mackerel,  etc..  3012 
Electromagnetic  radiation  effects,  38117 
Ohio  coastal  management  program,  58842 
Tilefish  fishery,  11217 
Weakfish  under  U.S.  jurisdiction,  57808 
Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  39794,  42758, 

54553 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  35914 
Highly  migratory  species,  management  process, 
49966 


Pacific  Coast  groundfish.  36397 
Pacific  halibut,  etc..  33798.  38167 
Tilefish  fishery  entry  control  date.  33081 
Western  Pacific  bottomfish  and  seamount 
groundfish.  68631 
Fishery  management  councils;  hearings: 
Gulf  of  Mexico — 
Coastal  migratory  pelagic  resources.  60606, 
60851 
Mid-Atlantic— 

Summer  flounder.  3935.  54554 
New  England  and  Mid-Atlantic — 

Goosefish.  7879 
New  England — 
Amencan  lobster.  58327 
Atlantic  sea  scallop.  11846 
Nonheast  multispecies,  61070 
South  Atlantic — 
Coastal  migratory  pelagic  resources.  60606 
Fishery  product  inspection  and  certification; 
fees  and  charges.  16399 
Western  Pacific — 
Bottomfish.  7881 
Galveston  Bay  oil  spill;  State/Federal  natural 
resource  damage  assessment  plan,  document 
availability.  12938 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Antarctic  marine  ecosystem,  projects  to  provide 

information  on.  37465.  38558 
Climate  and  global  change  program.  35428 
Fishing  industry  research  and  development 
projects — 
Gulf  of  Mexico  and  South  Atlantic  (North 
Carolina  to  Flonda);  fishery  resources 
use.  5708.  33082.  67768 
Saltonstall-Kennedy  grant  program,  37707 
John  A.  Knauss  Manne  Policy  fellowship. 

43341 
National  estuarine  research  reserve  system. 

34031 
Nondiscretionary  financial  assistance  guidelines. 

45487 
Oyster  disease  research.  51806 
Manne  mammals: 
Commercial  fishing  operations;  incidental  taking 
and  importing — 
Fisheries  associated  with  exemption 

procedures,  list,  32905 
Yellowfin  tuna.  3013.  3014 
Incidental  taking,  authorization  letters,  etc. — 
ARCO  Alaska.  Inc..  27998.  51315 
Western  Geophysical  et  al..  1 1399 
Meetings: 
Alaska  groundfish  fisheries — 
Catch  measurement.  63571 
National  Manne  Fisheries  Service  observer 
program,  "^0350 
Canbbean  Fishery  Management  Council,  6476. 

16176.  30151.  41085.  51619,  57810 
Climate  and  global  change  program;  conference, 

50904 
Crab  Interim  .Action  Committee,  32654 
Delaware  National  Estuanne  Research  Reserve; 

management  plan,  26738 
Honda  Keys  National  Marine  Sanctuary 
Advisory  Council,  8259.  26738.  31188, 
38118 
Gulf  of  Mexico  Fishery  Management  Council. 
537,  8933.  9148.  11399.  21283.  21284. 
26287.  32106.  34424.  34783.  36653. 
41243.  45314.  46631.  53499.  53916, 
54331.  58327,  58328,  58842.  65966, 
67776,  68632 
Hawaiian  Islands  Humpback  Whale  National 
M.in'ie  Sanctuary,  HI,  12359 
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Hudson  River  National  Estuarine  Research 

Reserve.  NY;  final  management  plan.  6623 
International  Whaling  Commission.  6951 
Marine  Fishenes  Advisory  Committee.  3015, 

47888 
Mid-Atlantic  Fishery  Management  Council. 
8934.  16176.  19653,  29198.  32345.  33085. 
34783.  42721.  44172.  49473.  57810, 
60180.  62105 
National  Weather  Service.  Modernization 
Transition  Committee,  60851.  68631 
New  England  Fishery  Management  Council. 
'       3015,  9149,  16401,  27715,  34037,  41085. 

49473,52746,  57811,63928 
North  Pacific  Fishery  Management  Council, 
3015,  13451.  16401.  17207.  18375.  19235. 
31509,  33253,  33434,  41086.  44173, 
45098,  46631,  50904,  58328,  58843, 
62327,  64556.  68632.  68633 
Pacific  Fishery  Management  Council,  4411. 
4984,  6476,  7547,  8259,  12029.  12939. 
16176.  17207.  27544.  31015.  33085, 
33799.  38751,  42946,  45314,  46632, 
50350,  52746,  53916,  57811,  57989, 
58843,  63336,  68876 
Sea  Grant  Review  Panel,  59013 
South  Atlantic  Fishery  Management  Council. 
4412,  18080,  29198.  32345,  40113,  42300. 
45315.  58329.  65967.  68877 
Striped  bass  emergency  research  study  progress. 

54332 
Western  Pacific  Fishery  Management  Council. 
4983,  12939,  13743,  14*60,  19235,  21974. 
31015,  33434,  42946,  43342,  44505. 
47126.  48506.  58328.  60180.  61070.  63336 
National  Marine  Mammal  Tissue  Bank;  protocol 

and  access  policy;  availability.  19653 
National  Weather  Service,  modernization;  report. 

344 
Organization,  functions,  and  authority  delegations: 
Mid-Atlantic  Fishery  Management  Council. 
58844 
Permits: 
Endangered  and  threatened  species.  3935.  61 16. 
7213.  7547.  7769.  8740.  8741.  11039, 
11040.  12578.  14202.  16522.  16523. 
16524.  16650,  17383,  18205.  19089. 
19654.  21284.  21285.  25810.  2581 1. 
25971.  26288,  26739,  28394,  28561, 
29392,  30775,  31188,  31368,  31369. 
31370.  31944.  32913,  33434.  34037. 
34244.  36187.  36653,  37715.  40113, 
401 14,  41736,  41737,  43867.  45881, 
47433.  48354,  52477,  54121,  57989. 
59014,  61864.  62328.  64556.  65346.  65702 
Expenmental  fishing.  5716.  11399.  15484. 

42947.  64296 
Foreign  fishing.  32345.  37470.  49473 
Marine  mammals.  3261.  4983.  5360,  61 16, 

6247,  6248.  6387.  7214.  7548,  7770.  8934, 
11040,  11847,  12579,  13451,  14202, 
14203,  14560,  16651,  16652,  16815, 
17208,  17383,  17384,  18081,  18375. 
19408,  21285,  25632,  25812,  26288, 
27269,  27270,  28395,  28953,  29199, 
29568,  29810,  31370,  31693,  31944, 
31945,  32520,  32543,  32913,  33085, 
33434,  33435,  33621,  33799,  34038. 
34424.  34783.  35433.  36398.  36654, 
36655,  37715,  37716,  38118,  38558. 
39197,  39525,  39795,  40114,  40408, 
41458.  42054.  42300,  42721,  42946, 
42947,  43867,  44173,  44323,  44505, 
45315,  45881,  47126,  47259.  48039, 
48507,  48851,  49024,  52746,  53499, 
S-^7n.  54554.  57587.  57811.  58686. 


59014.  60426,  60850,  61676,  62105, 
64297,  645^6,  65158,  65702,  67776,  68633 
Rookery  Bay  NatJonal  Estuarine  Research 
Reserve,  FL.  management  plan,  32521 
Satellite-based  fishing  vessel  monitoring  systems; 

standards.  49285 
Seafood  inspection  program;  hazard  analysis 

critical  control  point-based  service.  30151 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
46632 
Surveying  and  mapping  activities;  North  Amcncan 

Vertical  Datum  of  1988  affirmation.  34245 
Whaling  Commission.  International: 
Bowhead  whale,  strike  quota,  12940 
Catch  limit  algorithm;  independent  scientific 
peer  review.  381 18 
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Concession  contracts  and  permits: 

Competitive  renewal;  address  change,  36598 
Special  regulations: 

Golden  Gate  National  Recreation  Area,  CA; 
bicycle  routes;  correction.  28505 

PROPOSED  RULES 

National  parks;  recreational  rock  climbing 

regulations,  32878 
National  Park  System;  solid  waste  disposal  sites; 

restriction  on  new  sites,  65141 
Spei-ial  regulations; 
Yellowstone  National  Park,  WY;  commercial 
traffic  on  U.S.  Highway,  91,  48336 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Appalachian  National  Scenic  Trail,  VT;  right- 
of-way,  44692.  58706 
Big  Thicket  National  Preserve.  TX.  63182 
Buffalo  National  River  wildemess  plan,  AR. 

53746 
Carl  Sandburg  Home  National  Histonc  Site, 

NC.  63182 
Everglades  National  Park.  FL.  63182 
Fort  Frederica  National  Monument.  GA,  38783 
Great  Smoky  Mountains  National  Park,  TN. 

59731 
Harpers  Ferry  National  Historic  Parte,  WV,  116 
Indiana  Dunes  National  Lakeshore,  IN,  117 
Keweenaw  National  Historical  Park,  Ml,  62133 
Little  River  Canyon  National  Preserve,  AL, 

31217 
New  Jersey  Coastal  Heritage  Trail  Route,  NJ. 

50049 
Committees;  establishment,  renewal,  termination. 
etc.: 
Little  Bighorn  National  Monument  Advisory 

Committee.  4180 
Manzanar  National  Historic  Site  Advisory 

Commission.  444525 
Preservation  Technology  and  Training  Board. 

34589 
Concession  contract  negotiations: 
Acadia  National  Parte.  ME.  52506 
Bandelier  National  Monument.  NM,  35976 
Buffalo  National  River,  AR,  64967 
Cape  Cod  National  Seashore.  MA.  11244 
Chesapeake  and  Ohio  Canal  National  Historic 

Park.  MD;  Swain's  Lock.  57618 
Denali  National  Park  and  Preserve.  AK.  34587 
Gateway  National  Recreation  Area.  NJ  and  NY. 

60052 
Grand  Canyon  National  Park.  AZ;  Colorado 

River  running  services.  4180 
Independence  National  Historical  Park.  PA. 

29634 


Indiana  Dunes  National  Lakeshore.  IN.  (>3i&3 
Lake  Chelan  National  Recreation  Area.  WA. 
59064 
Concessions  rate  administration  program,  staff 

manual  chapter  availabihty.  64800 
Cuyahoga  Valley  National  Recreation  Area.  OH: 
Lease  of  lands.  34480 
Sale  of  lands.  6294.  16415 
Delaware  Water  Gap  National  Recreation  Area; 

Camp  Mohican  use  proposals,  19274 
Environmental  statements,  availability,  etc.: 
Ala  Kahakai  (Ancient  Shoreline  Trail),  HI, 

65395 
Allegany  County,  MD,  5443 
Anacostia  Park,  Washington,  DC;  stadium 

construction  and  operation,  1 3796.  26985 
Appalachian  National  Scenic  Trail.  VT.  44695 
Bents  Old  Fon  National  Histonc  Site.  CO. 

63390 
Big  and  Little  Darby  Creeks.  OH.  37964 
Cabrillo  National  Monument.  CA.  46650 
California  National  Historic  Trail  and  Pony 

Express  National  Historic  Trail.  OA.  27746 
Cape  Cod  National  Seashore.  MA.  17427 
Capitol  Reef  National  Park  et  al .  UT;  road 

improvement  alternatives.  28611 
Capitol  Reef  National  Parte.  UT.  8634 
City  of  Rocks  National  Reserve.  ID.  63183 
Conata  Basin/Badlands  Area.  SD;  reintroduction 

of  black-footed  ferrets.  5707 
Crater  Lake  National  Parte.  OR.  60052.  6441 1 
Creve  Coeur  Lake  Memonal  Park.  MO.  34480 
Denali  National  Parte  and  Preserve.  AK.  36699. 

53746 
Edison  National  Historic  Site.  NJ;  site 

development  plan.  8426 
Foothills  Parieway.  TN.  52975 
Fon  Clatsop  National  Memorial.  OR.  58706 
Fon  Laramie  National  Historic  Site.  WY.  60668 
Gettysburg  National  Military  Park/Eisenhower 

National  Histonc  Site,  PA.  59731 
Grant-Kohrs  Ranch  National  Historic  Site.  MT. 

33944 
Great  Basin  National  Parte.  NV.  3042.  13503 
Great  Kills  Parte.  NY.  4716 
Hagerman  Fossil  Beds  National  Monument.  ID. 

29634 
Hamilton  Grange  National  Mertwnal.  NY. 

48672 
Hamilton  Grange  National  Memorial,  NY; 

meeting.  32155 
Independence  National  Histoncal  Park.  PA. 

62371 
Jewel  Cave  National  Monument,  SD.  38436 
Katmai  National  Parle  and  Preserve.  AK.  31977 
Lake  Mead  National  Recreation  Area.  AZ  and 

NV.  26344,  59065 
Lake  Mead  National  Recreation  Area.  NV, 

7244,  21751 
Lake  Meredith  National  Recitation  Area.  TX, 

36700 
Lava  Beds  National  Monument,  CA,  53746 
Manzanar  National  Historic  Site,  ZA.  21751 
Mississippi  National  River  and  Recreation  Area, 

32546 
Palo  Alto  Banlefield  National  Historic  Site,  TX, 

65729 
Petrified  Forest  National  Parte,  AZ,  13645, 

26344 
Presidio  of  San  Francisco,  Golden  Gale  National 

Recreation  Area,  CA,  54372 
Pnnce  William  Forest  Parte,  VA;  meeting.  7157 
Rock  Creek  Park  Tennis  Center.  Washington. 

DC.  7574 
Saguaro  National  Monument.  AZ.  65395 
Shenandoah  National  Parte.  VA.  4S529 
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Staiue  of  Liberty  National  Monument,  NY; 

bndge  to  Ellis  Island.  57618 
Timpaiiogos  Cave  National  Monument,  UT, 

17427.63391 
Tumacacon  NaDonal  Historical  Park,  AZ,  47282 
Washington.  DC.  stadium  construction  and 

operation.  58706 
Westfield  River.  MA.  8427 
White  House  and  President's  Park; 

comprehensive  design  plan,  15161 
Wind  Cave  National  Park,  SD.  38437 
Wolf  Trap  Farm  Park.  VA,  62134 
Yosemite  National  Park,  CA,  53213,  65395 
Grants  and  cooperative  agreements;  availability, 
etc 
Urban  park  and  recreation  recovery 

rehabilitation  and  innovation  program, 

65191 
Lead  fishing  sinker  use  prohibition  on  National 
Wildlife  Refuges  and  National  Parks:  petition 
consideration.  31740 
Management  and  land  protection  plans; 
availability,  etc 
Roodplain  management  guideline,  45119 
Manassas  Banlefield  Park.  VA,  18226 
\jtchez  National  Historical  Park.  MS,  26345 
Trail  of  Tears  National  Historic  Trail,  11623 
Meetings 
Acadia  National  Park  Advisory  Commission, 

19274,  42103,  60668 
Cape  Cod  National  Seashore  Advisory 

Commission,  352.  8972.  12598,  26345, 

45529,  60669 
Cape  Knisenstem  National  Monument  and 

Kobuk  Valley  National  Park  Subsistence 

Resource  Commissions.  36700 
Chesapeake  and  Ohio  Canal  National  Historical 

Park  Commission,  3043,  17428,  44696, 

64411 
Civil  War  Sites  Advisory  Commission,  1 1869. 

19140,  33280 
Delaware  and  Lehigh  Navigation  Canal  National 

Heritage  Comdor  Commission.  16692, 

2%35,  36700,  50050.  60875 
Delaware  Water  Cap  National  Recreation  Area 

Citizens  Advisory  Commission,  19687, 

21751,  58707 
Delta  Region  Preservation  Commission,  7244, 

29634.  44378,  62371 
[Jenali  National  Park  Subsistence  Resource 

Commission.  31978,  60669 
Elwha  River  ecosystem  and  native  anadromous 

fishenes  restoration,  availability  and 

workshop.  52119 
Farmington  River  Study  Committee,  19275 
Federal  Subsistence  Board;  sheep  season,  38783 
Gates  of  Arctic  .National  Park  Subsistence 

Resource  Commission,  15505,  38784. 

53939 
Gauley  River  National  Recreation  Area 

Advisory  Committee,  7896,  11869,  13087 
Gettysburg  National  Military  Park/Eisenhower 

National  Historic  Site.  PA,  white-tailed 

deer  management  program,  6419,  59731 
Gettysburg  National  Military  Park  Advisory 

Commission,  3043.  17907.  51381,  65730 
Golden  Gate  National  Recreation  Area  and 

Point  Reyes  National  Seashore  Advisory 

Commission,  26345,  30067,  34589,  40446. 

53747 
Gulf  Islands  National  Seashore  Advisory 

Commission,  42985 
Jimmy  Carter  National  Historic  Sue  Advisory 

Comnussion,  15162.  54372 
Lake  Clark  National  Park  Subsistence  Resource 

Commission,  217S1 , 


Maine  Acadian  Cuhure  Preservation 

Commission.  12598,  26346,  45530,  57620 
Mississippi  River  Coordinating  Conunission. 

6295,  11062,  25846,  43651,  50050.  58018, 

68439 
Mississippi  River  Corridoi:  Study  Commission, 

15355,  33842.  51381 
Missouri  National  Recreational  River  Advisory 

Group,  11061,  31218.  42574.  60209 
Natchez  National  Historical  Park  Advisory 

Comnussion,  28413 
National  Capital  Memonal  Conunission,  11418, 

44194.63184 
National  Capital  Region;  1993  Christmas 

Pageant  of  Peace,  53747 
National  Park  System  Advisory  Board,  34062, 

39571.65193.65730 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee,  4441. 

42103 
Niobrara  Scenic  River  Advisory  Commission. 

21186,35976,48373 
Petroglyph  National  Monument  Advisory 

Commission,  12598.  47756.  60209 
Preservation  of  the  White  House  Committee, 

57620 
Salt  River  Bay  National  Historical  Park  and 

Ecological  Preserve  at  St  Croix,  VI 

Commission,  43652,  58018 
San  Francisco  Maritime  National  Historical  Park 

Advisory  Commission,,  7244,  59731 
Santa  Fe  National  Historic  trail  Advisory 

Council,  51381 
Sleeping  Bear  Dunes  National  Lakeshore 

Advisory  Commission,  32362,  68439 
Sudbury,  Assabct  and  Concord  Rivers  Study 

Committee,  12598.  26346,  34063,  42103, 

60669 
Trail  of  Tears  National  Histonc  Trail  Advisory 

Council.  21752 
U.S.S.  Cairo;  preservation  measures.  28415 
Underground  Railroad  Advisory  Committee. 

13645,  36700,  50051 
Upper  Delaware  Citizens  Advisory  Council. 

36701,  47914 
Vancouver  Historical  Study  Commission,  6974 
Wrangell-St  Elias  National  Park  Subsistence 

Resource  Commission,  15162,  41486 
Mining  plans  of  operation;  availability,  etc.: 
Bering  Land  Bridge  National  Preserve,  AK, 

6005 
Lake  Meredith  National  Recreation  Area.  TX, 

16845 
Wrangell-St.  Elias  National  Park  and  Preserve, 

AK,  7245 
Minute  Man  National  Historical  Park,  MA; 

compatibility  guidelines  availability,  45530 
National  Register  of  Historic  Places: 
Eligibility  determinations,  33105 
National  Histonc  Landmarks;  boundaries 

establishment,  4180,  43905 
Pending  nominations,  352,  3964,  5018,  6130, 

6807.  7815,  8634,  11062.  12049.  13088, 
14221,  15505,  16845,  17907,  19275. 

21 315,  25846.  26558,  27746,  28992, 

30067,  31218,  32155,  33106,  33943, 

34588,  36220,  37%5.  38784,  40155, 

41292,  42574.  43652.  44697.  45916. 

47157.  48077.  49058,  50565.  51844, 
52976.  53939,  57619,  58564,  59732, 

60463,  62135,  63184,  64411.  65396. 

67417,  68659 
Native  American  human  remains  and  associated 
funerary  objects: 
Chugach  region,  AK,  19688 
Field  Museum  of  Natural  History,  IL;  Sun 
Dance  wheel,  446% 


Gunther  Island.  CA;  inventory,  6295 

Hauaiian  Mandv  19688 

Heard  Museum.  AZ.  .34818 

Navajo  County,  AZ;  inventory,  7574 

Oahu.  HI;  inventory.  7575 

Peabods  and  Essex  Museum.  MA;  Hawaiian 

inventory.  579,  44697 
Peabody  Museum  of  Archaeology  and 

Ethnology;  inventory.  27309.  51845 
Peabodv  Museum  of  Archaeology  and 

Ethnology.  Zuni  war  god  figunne,  13796 
Portland  An  Museum.  OR.  34818 
Sand  Creek,  CO.  inventory.  58177 
Waimanalo.  Oahu,  HI;  Phoebe  Hearst  Museum 
of  Anthropology,  inventory,  19689.  31414 
New  Bedford.  MA,  special  resource  study; 

document  availability,  60670 
Organization,  functions,  and  authority  delegations: 
Land  Resources  Office,  Chief,  et  al .  48077 
Southwest  Region,  Supennienuents  et  al,.  45119 
Standard  concession  contract  language,  revision. 

3140 
Systemwide  archeological  inventory  program; 

publication  availability.  3965 
World  hentage  properties  list: 
I'  S   nomination  process,  1968*^ 

National  Science  Foundation 
rllf:s 

.Antarctic  animals  and  plants,  conservation;  waste 
management  and  disposal  regulations; 
enforcemeni  and  heanng  procedures,  34713 
Conection.  ^4.S2Z 
Federal  claim.s  collection: 
Administrative  offset.  68772 
Salary  offset.  68769 

PROPOSED  RULES 

Federal  claims  collection: 

Administrative  offset.  46600 

Salary  offset.  46597 
Regulatory  agenda.  25144.  57148 

NOTICES 

Agencv  information  collection  activities  under 
OMB  review.  21996.  34829.  39043.  39572. 
41499.  42580.43138.43911.47481.  51888 
Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc..  1 19.  365,  5424,  7586.  8432, 
25674.  28902.  29010.  30187.  33958.  35472. 
37030,  37031,  39572.  41499.  42580,  42747, 
43138,  43918.  45533.  45534.  47767.  48679, 
49063,  50370.  51389.  51390.  51653.  53585, 
53957,  54606.  59076.  59077,  59280,  59493, 
60703,  62383,  63402.  64340,  64986,  64987. 
68968.  69412 
Committees;  establishment,  renewal,  termination, 
etc.: 
Astronomical  Sciences  Advisory  Committee  et 

al .  34280 
Biological  Sciences  Advisory  Committee  et  al.. 

47158 
Ecological  Studies  Advisory  Panel  et  al.,  47158 
Federal  Networking  Council  Advisory 

Committee.  21599 
High  Performance  Computing  Blue  Ribbon 
Panel.  119 
Environmental  statements;  availability,  etc.: 
Antarctic  program's  food  wastes  management 

at  McMurdo  Station.  Antarctica.  5763 
Associated  L'niversuies.  Inc  .  12601 
Hanford  site,  Richland,  WA;  La.ser 
Interferometer  Gravitational-Wave 
Observatory.  52979 
Grant  policy  manual:  changes.  51113 
Grants  and  cooperative  agreements;  availability, 
etc 
Advanced  Technological  Education.  44857 
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Graduate  research  traineeships  program.  172889 
Human  Resource  Development  Division 

minonty-focused  programs,  45137 
Undergraduate  chemistry  cumculum;  systemic 

changes.  .32729 
Undergraduate  education  and  human  resources 

directorate.  68169 
Meetings: 

Advanced  Scientific  Computing  Special 

Emphasis  Panel.  46663 
Alan  T  Waterman  Award  Committee.  1 1426 
Antarctic  lour  operators.  33845 
Anthropological  and  Geographic  Sciences 

Advisory  Panel.  53217 
Archaeology  Advisory  Panel,  17290 
Archaeometry  and  Systematic  Anthropological 

Collections  Advisory  Panel.  18229 
Arctic  Research  Plan,  third  biennial  revision. 

16423 
Arctic  system  science.  44195) 
Astronomical  Sciences  Advisory  Committee, 

17290 
Astronomical  Sciences  Special  Emphasis  Panel. 

16208.  46663.  54379 
Atmospheric  Sciences  Advisory  Committee. 

18229 
Atmosphenc  Sciences  Special  Emphasis  Panel. 

19874 
Biochemistry  and  Molecular  Structure  and 

Function  Advisory  Panel.  16208.  17291. 

51113.52330 
Biological  and  Critical  Systems  Special 

Empha.sis  Panel.  13508,  14592.  16209. 

16212.  17291.  31978,  33469.  35473. 

36709.45137.46663 
Biological  Instrumentation  and  Resources 

Special  Empha.sis  Panel.  8066,  8997. 

11426,  12256.  12376 
Biological  Sciences  Advisory  Committee. 

26563.  29840.  35473.  38141.  60068 
Biological  Sciences  Special  Emphasis  Panel, 

60069.  63402 
Cell  Biology  Advisory  Panel.  16209.  21599. 

52330,  54379 
Chemical  and  Thermal  Systems  Special 

Emphasis  Panel.  16209,  16210.  17291. 

17434.  44196 
Chemistry  Advisory  Committee,  13508,  14592 
Chemistry  Special  Emphasis  Panel.  3302. 

18230.44196 
Cognitive,  Psychological  and  Language 

Sciences  Advisory  Panel.  51114 
Computer  and  Computation  Research  Division 

Special  Emphasis  Panel.  47298 
Computer  and  Computation  Research  Special 

Emphasis  Panel.  12376 
Computer  and  Information  Science  and 

Engineering  Advisory  Committee,  7264, 

26801,  52330,60703,63189 
Critical  issues  in  advanced  science  and 

engineering  technician  education. 

workshop,  21600 
Cross-Disciplinary  Activities  Special  Emphasis 

Panel.  16210,  17292.  19470.  21600.  51114. 

60069.  65737 
Cultural  Anthropology  Advisory  Panel.  16210 
Decision.  Risk,  and  Management  Science 

Advisory  Panel.  18230 
Design  and  Manufacturing  Systems  Advisory 

Committee.  28420 
Design  and  Manufactunng  Systems  Special 

Emphasis  Panel.  12376.  16851.  28420, 

28421.  45138.  46663,  60069.  60070 
Developmental  Mechanisms  Advisory  Panel. 

51114 
IX)E/NSF  Nuclear  Science  Advisory 

Committee.  7160.  16210,  51114 


Eanh  Sciences  Advisory  Committee.  7160. 

34280     ,» 
Earth  Sciences  Proposal  Review  Board.  45138 
Eanh  Sciences  Proposal  Review  Panel.  49063 
Earth  Sciences  Special  Emphasis  Panel,  5763. 

8997.  8998.  12602,  44196,  44197.  45138 
Ecological  Studies  Advisory  Panel  et  al.,  48903 
Ecology  Advisory  Panel,  12376 
Econortucs  Advisory  Panel.  13508.  14224 
Economics.  Decision.  Risk  and  Management 

Sciences  Advisory  Panel.  54380 
Education  and  Human  Resources  Advisory 

Committee.  28421.  28637,  30819.  33469. 

34281.  54380.61105 
Education  and  Human  Resources  Directorate: 

diversity  in  scientific  and  technological 

workforce;  conference.  51115 
Electncal  and  Communications  Systems 

Advisory  Committee.  8998 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel.  18230.  19471.  19692. 

21600,  26007,  27314,  30819.  34281. 

34597.  35474.  46663.  47918.  60068 
Elementary.  Secondary,  and  Informal  Education 

Division  Special  Emphasis  Panel,  et  al., 

44197 
Elementary.  Secondary,  and  Infomtal  Education 

Special  Emphasis  Panel.  16423.  19692. 

35474 
Engineering  Advisory  Committee,  16717.  48537 
Engineenng  Education  and  Centers  Special 

Emphasis  Panel.  13508.  16210,  19692. 

31548.  54380.65737 
Environmental  Biology  Special  Emphasis  Panel. 

12376.  12377.  14592.  21600.  44197 
Equal  Opportunities  in  Science  and  Engineenng 

Committee.  5764.  31549.  53217 
Experimental  Programs  to  Stimulate 

Competitive  Research  Special  Emphasis 

Panel.  19692.  26007.  32552 
Federal  Network  Council  Advisory  Committee. 

16211 
Federal  Networking  Council  Advisory 

Committee.  51115 
Genetics  Advisory  Panel.  511 15 
Genetics  and  Nucleic  Acids  Advisory  Panel. 

18230.  19692.  26007.  52331 
Geography  and  Regional  Science  Advisory 

Panel.  11873.  17292 
Geosciences  Special  Emphasis  Panel.  54380. 

57842.  60070,  60071.  60704.  68170 
Graduate  Education  and  Research  Developinent 

Special  Emphasis  Panel.  42111 
High  Perforinance  Computing  Blue  Ribbon 

Panel.  365.  11075.  16717 
History  and  Philosophy  of  Science  Advisory 

Panel.  19693 
Human  Cognition  and  Perception  Advisory 

Panel.  18230 
Human  Resource  Development  Special 

Emphasis  Panel.  5764.  7160,  8066,  13509. 

17292,  18231,  26007,  36710,  58880 
Industrial  Innovation  Interface  Special  Emphasis 

Panel,  28421,  31549.42111.  51115 
Information.  Robotics,  and  Intelligent  Systems 

Special  Emphasis  Panel.  8067.  1621 1. 

17292 
Instrumentation  and  Instrument  Development 

Advisory  Panel,  59078 
Integrative  Biology  and  Neuroscience  Special 

Emphasis  Panel,  8067 
Interagency  Arctic  Research  Policy  Committee, 

16423,  32730 
International  Programs  Special  Emphasis  Panel, 

26563.  68170 
Law  and  Social  Science  Advisory  Panel.  18232. 

21601 


Linguistics  Advisory  Panel.  18232 

Materials  Research  Advisory  Committee,  31549 

Materials  Research  Special  Emphasis  Panel. 

3302.  4447.  7160.  13509.  16211.  17292. 

18231.  26008.  28421.  32552.  33470. 

44197.48537.  54380.62148 
Mathematical  and  Physical  Sciences  Advisory 

Committee.  14593.  48903.  62148 
Mathematical  Sciences  Advisory  Committee, 

21601 
Mathematical  Sciences  Special  Emphasis  Panel. 

3045,  5764,  12377.  17293.  48080.  48537. 

51115.62148 
Mechanical  and  Structural  Systems  Special 

Emphasis  Panel.  12055.  14593.  27315. 

33470.  68170 
Mechanical  Systems  Special  Emphasis  Panel. 

45138 
Microelectronic  Information  Processing  Systems 

Special  Emphasis  Panel.  12377.  42112 
Molecular  and  Cellular  Bioscienccs  Special 

Emphasis  Panel.  8998.  16211.  44197 
Networking  and  Communications  Research  and 

Infrastruaure  Special  Emphasis  Panel. 

3981.  4447.  11873.  16212.  17293.  29436. 

34597.  35474.  40677.  48904.  51116.  63189 
Neuroscience  Advisory  Panel.  16212.  18232, 

21996.  54381.  55086.  60068.  60071 
Ocean  Sciences  Advisory  Committee.  26008 
Ocean  Sciences  Review  Panel.  18233.  36710. 

38141 
Physical  Anthropology  Advisory  Panel.  16212 
Physics  Advisory  Committee.  21601 
Physics  Special  Emphasis  Panel.  3302,  13509, 

26008.  29437.  57842 
Physiology  and  Behavior  Advisory  Panel, 

13509.  16212.  48903.  51 116.' 52512 
Polar  Programs  Office  Affairs  Emphasis  Panel. 

44198 
Polar  Programs  Office  Committee  of  Visitors. 

13509 
Polar  Programs  Office  Special  Emphasis  Panel. 

45138 
Polar  Programs  Special  Emphasis  Panel,  35474, 

42112.46664.60071 
Political  Science  Advisory  Panel.  19693 
Presidential  Faculty  Fellows  Advisory  Panel. 

3302 
President's  Committee  on  National  Medal  of 

Science.  54381 
Research.  Evaluation,  and  Dissemination  Special 

Emphasis  Panel.  7160.  18233.  29641. 

65737.  68968 
Research  on  digital  libraries  initiative.  59078 
Science  and  Technology  Infrastructure  Special 

Emphasis  Panel.  32552.  35474 
Science.  Engineenng.  and  Technology  Federal 

Coordinating  Council  and  Education  and 

Human  Resources  Advisory  Committee 

Expen  Panel.  4448.  1 107* 
Science  Resources  Studies  Special  Emphasis 

Panel.  8067.  44198.  57842.  68968 
Small  Business  Innovation  Research  Speaal 

Emphasis  Panel.  44198 
Social  and  Economic  Sciences  Special  Emphasis 

Panel.  16213.  21322.28637 
Social  and  Political  Sciences  Advisory  Panel. 

54381 
Social.  Behavioral  and  Economic  Sciences 

Advisory  Committee.  21601.  60071 
Social  Psychology  Advisory  Panel,  14593 
Sociology  Advisory  Panel.  16213 
Systematic  Biology  Advisory  Panel.  16213 
Systemic  Reform  Special  Emphasis  Panel. 

65737 
Undergraduate  Education  Special  Emphasis 

Panel,  38141,  48537,  48905,  6006?,  60072 
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Meetings    Sunshine  A.i.  3067.  6573,  7843,  12987. 

Ih'^^i   ^;ri.41554.  52343.  60085 
Organizaiior    functions,  and  authonty  delegations, 

Granis  ind  •Vgreements  Division  et  al.,  30819 
Mvac>  Act 

Systems  of  records.  _v*6''? 
Senior  Executive  Science 
Peiformance  Revievk  Board    iiemhership. 

National  Technical  Information 
Service 

PROPOSED  RlLtlS 

Scientif'c.  techri^di,  and  jngmeenng  information, 
transfer  b\  Fcdera.  jgencies  to  ^^^S,  27681 

NOTICES 

Inventions,  Government-owned,  availability  for 

licensing.  19655.  39795 
Meetings 

Advisory  Bond,  7214.  25971.  39525,  62644 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive 
Custom  Industrial  Analysis  Laboratories,  52094, 

68634 
Del  Vlar  En\iroRmer:ai  Technologies,  Inc., 

fyi^  - 
K>o*a  Pharmaceutical.  Inc.,  16177 
Landon  Resources  Group,  Inc.,  59015 
Magainm  Pharmaceutical,  Inc.,  30152 
^ORAMCT)  Engineering  Corp.,  21285 
(Jrganon  internanonal  B  V  et  al  .  1%55 

National  Telecommunications  and 
Infomiation  Administration 

Rl-XES 

Federal  Radio  Frequency  Management  Regulations 
and  Procedures  Manual;  incorporation  by 
reference.  44134 

NOTICES 

Committees  -stahiishment.  rtnevval,  termination, 
etc 
Spectrum  Planning  Advisory  Comtiuttee,  37717 
Grants  and  cooperative  agreements;  availability, 
^ti_ 
Sat!  nai  Endfvk'iient  for  Children's  Educational 

Television,  15222 
Public  leicgommunicaiioas  facilities  planning 
and  construction  program,  16072 
International  telecommunications  services 

regulauon.  comprehensive  examination.  4846 
Meetings 
Children  V  Educational  Television  Advisory 

Council.  .^5?8 
Spectrum  Planning  Advisory  Comrrunee.  6388, 

Spectnim  Planning  and  Policy  Advisory 
Committee.  ■U.i*^!''  ,, 

Sationai  information  infrasiructure 
Agenda.  iVC^' 

I  m verbal  serMte,  heanng.  ^395 
Senior  Executive  Sei^ice 

Performance  Reviev^  BuarJ.  membership,  46162 
Telecommunicati..ins  role  in  hate  crime  study; 
^ep<.n    .^U. 

National  Transportation  Safety  Board 

RILES 

Equal  Access  to  Justice,  implementation: 

Attorney  fees  tap  adjustment,  21543 
Praaice  rules 

Civil  penaJtv  proceedings,  11379,  17531 

PROPOSED  Rl  LES 

Air  ^afetv  prrxeedings   praaice  rules,  54102 


NOTICES 

Aircraft  accidents;  hearings,  etc 

GuanUuiamo  Bay  NS.  Cuba,  ,Am<:ncan 

IntenuuiofiaJ  Airways,  Inc  accident,  62148 
Highway  accidents,  hcanngs.  etc 
New  Orleans,  LA,  collision  between  towboat- 
pushed  hopper  t>arge  and  bndge.  51 121 
Meetings;  Sunshine  Act,  6165,  784J.  1 1097, 
15521,  17924,  21332,  26812.  29026,  31438. 
33144,  37767,  47180.  49351.  51902.  53997, 
59516,  63210 
Railroad  accidents;  hearings,  etc  : 

Mobile,  AL,  AMTRAK  Sunset  Limited 
derailment,  53959 

National  Women'.s  Bu.siness  Council 

NOTICES 

Meetings;  Sunshine  Aa  13825,  26184,  50390 

Nak\  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 

USS  Ardent,  58102 

USS  Barry,  51241 

USS  Columbus.  44132 

USS  Curtis  Wilbur,  25945 

USS  Cyclone,  8694 

USS  Dextrous,  58103 

USS  Gladiator,  28504 

USS  Haitfordetal,  61808 

USS  Humcanc,  44133 

USS  John  Paul  Jones,  4333 

USS  John  S  McCain,  50259 

USS  Kearsarge,  4334 

USS  Kidd,  64678 

USS  Mississippi,  11191 

USS  Monsoon,  60383 

USS  Oldendorf,  36867 

USS  Osprey,  50259 

USS  Port  Royal.  61809 

USS  Rhode  Island  et  al.,  25944 

USS  Santa  Fe,  61809 

USS  Tempest,  44455 

USS  Typhoon,  60383 

USS  VeUa  Gulf,  28503 
Release  of  official  information  for  litigation. 
53883 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 

Dahlgren  Division,  Naval  Surface  Warfare 

Center.  VA,  17873.  47?;: 
Marine  Corps  Air  Station  Cherr\  Point,  NC. 

60187 
Naval  Air  Station  Lemtx:.re  CA.  6*^162 
Naval  Air  Station,  Pensacola,  FL,  .54123 
Naval  Training  Center  Great  Lakes,  IL, 
52748 
Corpus  Christi/lngleside  Naval  Complex.  TX. 
Navy  Mine  Warfare  Center  of  Excellence 
establishment,  61079 
Davisville.  Rl,  Naval  Construction  BatiaJion 

Center;  disposal  and  reuse   4772^ 
Element  II,  breakwater  pier  construction.  Naval 

Station  Everett.  WA.  17873 
Guam  from  Phihppines,  facilities  development 
and  relocation  of  activities,  17874,  47434 
Long  Beach  Naval  Hospital.  CA   disposal  and 

reuse,  27999 
Marine  Corps  rraming  in  urban  environment, 

28397 
Manne  Coips  BaK,  Camp  U)eunc.  NC 
wastewater  treatment  system  upgrade. 
33622 


Manne  Corps  Base  Quantico,  VA;  solid  waste 

management  alternatives.  59716 
Naval  Air  Station  Alameda  et  al..  CA.  15488 
Naval  Air  Station  Chase  Field.  TX;  disposal 

and  reuse  decisions.  34994 
Naval  Air  Station  North  Island,  CA;  aircraft 

earner  construction  facilities,  40409 
Naval  Air  Station  Whidbev  Island,  WA;  air 

operations  management,  47724.  54124 
Naval  Air  Warfare  Center  Aircraft  Division, 

Patuxeni  River.  MD.  ^(XMl 
Naval  Station,  Mayport.  FL.  aircraft  carrier 

facilities  development.  52291 
Naval  Station  Pugct  Sound.  WA,  disposal  and 

reuse.  61079,  62331 
Naval  Weapons  Station  Earle,  Colts  Neck.  NJ, 

fast  combat  support  ships  (AOE-6  Class) 

hcmeponing  and  support  facilities 

construction,  f)626 
San  Diego,  CA.  dredged  matenal  disposal.  6627 
Inventions,  Govemment-ov^ned.  availability  for 
licensing.  712^.  8934,  25974,  26966.  35438. 
36189,  36191,  42725.  50351.  50353 
.Meetings 
Chief  of  Naval  Operations  Executive  Panel. 

^017.  4984,  5961,  48355 
Chief  of  Naval  Operations  Executive  Panel  task 

forces,  5961,  9152,  11402,  13254,  13464, 

14384,  18208,  25632,  25977.  26967. 

27545.  28399.  30043.  31018.  33437. 

14039.  34786.  40801,  43342.  48355. 

48507.  49038,  52748 
Naval  Academy,  Board  of  Visitors,  15843, 

48356,  64558 
Naval  History  Advisory  Committee,  6780 
Naval  Postgraduate  School,  Board  of  Advisors 

to  Supenntendant,  21563,  26300 
Naval  Research  Advisory  Committee,  17578. 

21146.  21297.  26967.27715,  29571, 

31019,  33437.  35922.  45882,  48639, 

52291,  52479,  63337.  63930,  68880 
.Naval  War  College.  Board  of  Advisors  to 

President,  25977 
Navy  Exchange  System  Advisory  Committee. 

15844,  32109.  62331 
Planning  and  Sieenng  Advisory  Conunittee, 

62106,  68880 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive 
Brantner  &  .Associates,  33934 
Etrenia  Products,  Inc  ,  35439 
Extrema  Products,  Inc.,  50353 
JohnCo  Rental.  Inc..  64734 
MarketPath  Corp  ,  42725 
Medi-Train.  Inc  ,  42305 
PMI  Industries,  Inc..  64734 
SanDoil  Co,  36191 
SBS  Engineenng.  Inc  ,  45102 
L  S   Alcohol  Testing  of  Amenca.  Inc.,  64734 
Wyle  Laboratones.  58543 
Pnvacy  Act, 

Systems  of  records,  48852.  59710 
Senior  Executive  Service 

Performance  Review  Boards,  memberxhip. 

48508 

Neighborhood  Reinvestment 
Corporation 

NOTICES 

Meetings,  Sunshine  Act,  8653.  28912.  47012, 

68686 

Nuclear  Regulatory  Commission 

RULES 

Acquisition  regulations,  26253 
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Miscellaneous  amendments,  47220 
Acquisition  regulations,  correction,  8449.  12988 
Byproduct  material;  domestic  licensing: 
Radiophannaceutical  reagent  kits  and  eluie 
radiopharmaceutical  generators;  use  of 
radio  pharmaceuticals  for  therapy.  39130 
Combined  construction  permits  and  operating 

licenses,  amendments,  69220 
Conflict  of  interests,  3825,  29951 
Criminal  enforcement  provisions;  clarification; 

correction,  11886 
Duplication  fees.  38665 
Export  and  import  of  nuclear  equipment  and 
matenals 
High-ennched  uranium  used  as  fuel  or  target 
in  nuclear  research  or  test  reactor.  57962 
Fee  schedules;  revision.  44435 
Fee  schedules,  revision,  and  U.S.  Court  of 
Appeals  decision.  38666 
Correction.  45553 
Financial  protection  requirements  and  indemnity 
agreements;  maximum  standard  deferred 
premium  adjustment.  42851 
Fitness-for-duty  programs: 
Strategic  special  nuclear  matenal  (Category  I 
material)  unirradiated  formula  quantities; 
licensees  who  possess,  use,  or  transport, 
31467 
Licensed  facilities  decommissioning: 
Recordkeeping  and  license  termination, 
documentation  requirements,  39628 
Self-guarantee  as  additional  Tinancial  assurance 
mechanism,  68726 
Nuclear  equipment  and  material;  import  and 
export: 
Clarifying  amendments,  12999 
Operator  licenses: 

Nuclear  power  plants — 
Personnel  training  and  qualification,  21904, 
39092 
Organization,  functions,  and  authority  delegations: 
Region  111  office.  IL;  telephone  number  and 
address  change.  641 10 
Plants  and  matenals;  physical  protection: 
Facilities  possessing  strategic  special  nuclear 
material  in  unirradiated  form,  unannounced 
safeguards  inspections  to  licensee  and 
contractor  personnel.  29521 
Fixed  sites  and  nonpower  reactors;  radiological 

sabotage  protection  clarification.  13699 
Security  personnel  at  Category  1  licensee  fuel 
cycle  facilities;  day  firing  qualification 
courses.  45781 
Correction.  48424 
Practice  rules: 
Domestic  licencing  proceedings — 
Policy  statement,  14308,  17321 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plants — 
Final  safety  analysis  report  update  submittals, 

45243 
Maintenance  effectiveness  monitoring,  33993 
Nuclear  power  reactors;  technical  specifications 
improvements,  policy  statement,  39132 
Radiation  protection  standards: 

Irradiators,  large,  licensed  radioactive  material 
use,  radiation  safety  and  licensing 
requirements.  7715 
Operations  Center  telephone  namber.  69219 
Protection  of  indi-- uluaN  t>;»ived  to  ionizing 
radiation  from  routine  activities  licensed  by 
NRC.  removal  of  expired  matenal,  67657 
Radioactive  waste  below  regulatory  concern; 
policy  statements  withdrawn,  44610 
Correction,  50635 


Wajte  oil  disposal  by  incineration,  correaion, 
11290  '* 

Radioactive  wastes;  land  disposal  licensing 
requirements: 
Above  ground  disposal  facilines,  quality 
assurance  program,  etc  ,  33886 
Spent  fuel  storage  casks,  approved;  list  additions, 

17948,  51762 
Whistleblower  protection  provision,  52406 
Correction,  54646 

PROPOSED  RULES 

Byproduct  matenal,  domestic  licensing: 
Radiopharmaceutical  reagent  kits  and  elute 
radiopharmaceutical  generators,  use  of 
radiopharmaceuticals  for  therapy,  26938 
Byproduct  matenal,  ntedical  use 

Preparation,  transfer  for  commercial  distnbution, 
and  use  of  byproduct  material  for  medical 
use,  33396 
Emergency  planning  hcensing  requirements  for 
independent  spent  fuel  storage  facilities 
(ISFSI)  and  monitored  retnevable  storage 
facilities,  29795.  45463 
Equal  Access  to  Justice  Act;  implementation, 

41061 
Export  and  import  of  nuclear  equipment  and 
materials: 
Specific  licensing  of  alpha-emitting 

radionuclides  and  byproduct  material. 
14344 
Fee  pohcy,  changes,  21116,  39174 
Fee  schedules:  revision;  and  U.S.  Court  of 
Appeals  decision,  21662,  28801,  29454 
Nonprofit  educational  institutions;  generic 
exemption  from  annual  fees,  restoration, 
50859 
Fitness-for-duty  program  requirements; 

modifications,  15810 
High-level  radioactive  wastes  disposal,  geologic 
repositories: 
Investigation  and  evaluation  of  puicntially 
adverse  conditions.  36902 
Licensed  facihties  decommissioning: 

Self-guarantee  as  additional  financial  assurance 
mechanism.  3515 
Licensee  data  submissal  in  computer  readable 

fonn,  6098 
License  revocation,  modification,  or  suspension. 

proceedings;  workshop,  34726 
Light  water  reactor  designs,  evolutionary;  standard 

certification  procedures.  58664 
Operator  licenses 
Comprehensive  requaiification  wnnen 

examination  and  operating  tests,  29366 
Plants  and  matenals;  physical  protection: 
Malevolent  use  of  vehicles  at  nuclear  power 
plants,  58804 
Con-ection,  59965 
Radiological  sabotage;  design  basis  threat 

review,  ineeting.  21546 
Security  personnel  at  Category  I  licensee  fuel 
cycle  facilities;  annual  physical  fitiKss 
performance  testing,  52035 
Practice  rules: 

Domestic  licensing  proceedings — 
Materials  licensing  adjudications;  informal 
hearing  procedures.  50858 
Radiological  critena  for  decommissioning  of 
NRC-licensed  utilities;  workshops,  8560. 
19784.  29998 
Production  and  utilization  facilities;  domestic 
licensing: 
Alternating  current  power,  loss;  withdrawn. 

37884 
Emergency  planning  and  preparedness;  exercise 
requirements.  34539 


Event  reporting  systems.  NRC  systems  and 
guidelines  clanfication.  meeting.  18167 
Matenals  facilities  decontamination  and 
decommissioning  timeliness.  4099 
Nuclear  power  plants,  final  safety  analysis 

repon  update  subnunals,  28523 
Nuclear  power  plants,  maintenance  effectiveness 

monitonng,  15303 
Prematurely  shut  down  power  reaaors  licensees, 
spent  fuel  management  and  funding  plans. 
34947 
Public  and  radiation  worker  safety  proteaion; 

workshop.  54531 
Radiation  protection  standards: 
Low-level  waste  shipment  manifest  information 

and  reporting,  meeting.  25578 
NRC-licensed  facilities,  radiological  cniena  for 
decommissioning — 
Genenc  environmental  impact  statement. 
4363.  11839.  14178.  18049.  33570. 
42882 
Workshop.  4363.  1 1389.  14178.  18049. 
26257 
Radioactive  waste  below  regulatory  concern; 
withdrawn.  44620 
Radioactive  waste,  procedures  and  cntena  for  on- 
site  storage  of  low-level  waste.  6730 
Radioactive  wastes,  hcensing  requirements 
Independent  spent  fuel  storage  installations  and 
monitored  retnevable  storage  installation, 
notification  of  events.  48004 
Reactor  site  cntena: 
Nuclear  power  plants,  seismic  and  geologic 
siting  cntena.  Appendix  A  revision, 
meeting,  4946 
Seismic  and  earthquake  engineenng  cntena  for 
nuclear  power  plants,  271,  16377 
Regulatory  agenda,  25384,  28523,  57378 
Quarterly  repoit,  11389,  42032.  60413 
Requirements  marginal  to  safety;  elimination 

Public  workshop.  6196 
Rulemaking  petitions 

Amersham  Corp  ,  withdrawn,  44466 

Envirocarc  of  Utah,  Inc..  9552 

Gnll,  Richard  P  ,  7757 

Maryland  Safe  Energy  Coalition,  47222 

Mb-microtec  (USA),  53670 

Northeast  Ohio  Regional  Sewer  District.  54071 

Nuclear  Management  and  Resources  Council. 

53159 
Schiager.  Keith  J  .  PhD  .  *t  al..  47676 
University  of  Utah.  39173 
Virginia  Electnc  &  Power  Co..  12339 
Washington  and  Oregon,  high-level  radioactive 
waste,  definition  revision;  petition  denied. 
12342 
Safety  regulauons.  amendments,  meeting.  27953 
Source  material,  domestic  licensing 
Uranium  mill  tailings  disposal,  conforming 
requirements  to  Environmental  Protection 
Agency  standards.  58657 
Spent  fuel  storage  casks,  approved,  list  additions. 

5301.  19786 
Spent  nuclear  fuel  and  high-level  radioactive 
waste,  independent  storage  licensing 
requu^ments 
Interim  storage  in  independent  installation,  siie- 
specific  license  to  qualified  applicant, 
31478.48004 
Whistleblower  protection  provisions.  33042 

NOTICES 

Abnormal  occurrence  reports: 
Penodic  reports  to  Congress.  6314.  26563. 

38445.54381 
Quarterly  reports  to  Congress,  3571,  21997. 

37031.  52512 
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Agency  information  collcaion  activities  under 
0MB  review.  366.  367.  3046.  3573.  3981, 
5424.  5764.  6021.  6137.  6314.  6423.  6812, 
6991.  6992,  12275,  12377.  13650,  15884, 
16214,  18427.  19848,  25675.  26008,  26359, 
26987.  28421,  29840,  29841.  31056,  32730, 
49064,  50960,  51391.  52331.  54174.  54175. 
59078.  59743.  64597.  64987.  67426 
Comminees;  establishment,  renewal,  termination, 
etc 

Licensing  Support  System  Advisory  Review 
Panel,  68672 

Medical  Uses  of  Isotopes  Advisory  Comminee, 
66384 

Reactor  Safeguards  Advisory  Committee,  51118 

Three  Mile  Island.  Unit  2  Decontamination 
Advisory  Panel,  13288 
Environmental  statements,  availability,  etc 

Army  Materials  Technology  Laboratory.  51654 

AUasCorp.  52516 

Atlas  Minerals  Corp  .  38796 

Babcock  &.  Wilcox  Co  ,  5871 1 

Bingham  Engineenng.  33675 

Boston  Edison  Co  .  26169.  68672 

Carolina  Power  &  Light  Co.  et  al.,  6813,  45535 

CifiMTTon  Corp .  8432 

Cintichem.  Inc  ,  66037 

Cleveland  Electnc  Illuminating  Co.  et  al., 
65197.  65737 

Combu.stion  Engineenng.  Inc.,  6813 

Commonwealth  Edison  Co.,  6814,  9576,  16717, 
16880.  45923.  47001.  57635.  69412 

Connecticut  Yankee  Atomic  Power  Co  .  31760. 
43661 

Consolidated  Edison  Co  of  New  York.  Inc  , 
67871 

Dairyland  Power  Cooperative.  61928 

Detroit  Edison  Co..  61928 

DowElanco.  28638 

Duke  Power  Co.,  587.  588 

Duke  Power  Co  et  al .  588 

Duquesne  Light  Co  et  al .  58201 

Entergy  Operations.  Inc  .  34829 

Envirocare  of  Utah.  Inc  .  1 1642.  47767 

Ferret  Exploration  Co  of  Nebraska,  Inc  ,  13651 

Flonda  Power  &  Light  Co  .  27584.  62685 

Flonda  Power  Corp  ,  60468.  64987.  66385 

General  Electnc  Co  ,  61929.  62383 

General  Public  Utilities  Nuclear  Corp..  60704 

Georgia  Power  Co  et  al .  13806.  54606 

GPU  Nuclear  Corp..  6814.  12975.  68673 

GPU  Nuclear  Corp  et  al .  47768 
Gulf  States  Utilities  Co  .  58201.  68%9 
Hardened  wetwell  venting  installation,  12276 
Hecla  .Mining  Co.,  29641 
Homestake  Mining  Co  ,  32734,  39584 
Houston  Lighting  &  Power  Co.,  42112 
Houston  Lighting  &  Power  Co.  et  al.,  68445 
Illinois  Power  Co  et  aJ  .  16555.  31549.  35475 
Indiana  Michigan  Power  Co.,  16555.  35984 
Iowa  Electnc  Light  &  Power  Co  ,  68179 
Iowa  Electnc  Light  &  Power  Co.  et  al.,  28422 
Kerr-McGee  Corp ,  16718 
Long  Island  Power  Authority.  49332,  60469, 

61930.  68675 
Louisiana  Energy  Services,  LP,  62148,  68969 
Nebraska  Public  Power  District,  33286 
Niagara  Mohawk  Power  Corp.,  37759 
North  Atlantic  Energy  Service  Corp  et  al., 

41525 
Noitheast  Nuclear  Energy  Co.,  589,  5035, 

17627.  29^: 
Noithem  States  Power  Co..  45536 
Nuclear  Fuel  Services.  Inc  ,  41809,  41810 
Omaha  Public  Power  District,  5765,  21480, 
41811 


Pacific  Gas  &  Electnc  Co  .  7899 
Petrotomics  Co  .  120,  12378.  27315 
Philadelphia  Electric  Co..  29010,  61930 
Philadelphia  Electric  Co  et  al ,  45536 
Portland  General  Electric  Co  .  16556,  19142 
Portland  General  Electric  Co  et  al .  33958, 

51116,51117,60705.61106 
Power  Authority  of  State  of  New  York,  5424, 

37972.  41812 
Public  Service  Co  of— 

Colorado.  19693.  61931 
Public  Service  Electnc  &  Gas  Co .  48904 
Public  Service  Electric  &  Gas  Co  et  al .  62686 
Quivira  Mining  Co..  4720 
Rio  Algom  Mining  Corp  ,  45139 
RMI  Titanium  Co  .  59079 
Sacramento  Municipal  Utility  District.  34065, 

47481,60883 
Shieldalloy  Metallurgical  Corp  ,  62384,  62387 
Southern  California  Edison  Co  .  61 106 
Tennessee  Valley  Authonty,  6423.  19281, 

21602,  33676,  60470,  65423 
Texas  Utilities  Hectnc  Co  .  34065 
Toledo  Edison  Co  et  al..  8068.  59080 
TU  Electric  Utilities  Co.,  5035,  5036 
Union  Electric  Co  .  36482 
University  of — 
Califomia.  68445 
Kansas,  51655 
Texas,  53001 
Virginia  Electric  &  Power  Co.,  6424,  1 1873, 

11874,  14224.  28423.  40840,  52331 
Western  Nuclear  Inc.,  33285 
Wolf  Creek  Nuclear  Operating  Corp.,  55086 
Yankee  Atomic  Electnc  Co  .  61 107.  61 108 
Export  and  import  license  applications  for  nuclear 
facilities  or  materials,  7014,  12603,  15884, 
30187,  65407 
Generic  letters: 

Acceptable  inservice  testing  programs 

development,  guidance,  65738 
Augmented  inservice  inspection  requirements 
for  Mark  I  and  .Mark  II  steel  containments, 
refueling  cavities   and  ass(Kiated  drainage. 
3302 
Design  bases  information;  availahiliiv  and 

adequacy.  15885.  64414 
Emergency  diesel  generators;  accelerated  testing 
and  special  reporting  requirements  removal 
from  plant  technical  specifications,  44^87 
Fire  barrier  systems  used  to  separate  redundant 
safe  shutdown  trains  within  same  fire  area. 
fire  endurance  acceptance  critena.     ^9V2 
Inaccuracy  of  motor-operated  valve  diagnostic 

equipment,  35476 
Instrument  response  time  limits  technical 
specification  relocation  tables,  18118 
Line-item  technical  specitlcaiion  improvements 
to  reduce  surveillance  requirements  for 
testing  dunn^  pf'y.er  iperation,  16881. 
58712 
Safety-related  motor-operated  valve  testing  and 

surveillance,  meeting,  f-.ltyf,^ 
Schedule  and  grouping  information,  and  staff 

responses  to  public  questions,  ?424.^ 
Standards  for  protection  against  radiation.  68170 
Technical  specification  administrative  control 
requirements  for  emergency  and  secunty 
plans,  17293 
Thermal-hydraulic  instabilities  in  boiling  water 
reactors;  long-term  solutions  and  upgrade 
of  interim  corrective  acuons.  ^9(W4.  44861 
Geologic  repository  operauons  area  underground 
facility,  thermal  loads,  staff  technical  position 
availability.  4448 
High-level  waste  pre-licensing  program.  bi-weekl\ 
notification  of  meetings,  7595 


Lev*  level  radioactive  mixed  waste;  national 

profile  availabihts  (Nl'REG/CR-5938),  7265 
Lovi. -level  radioactive  v^aste  disposal  facilities; 
revisions  to  the  license  application  review 
plan,  37529 
Meetings 

•\Jvanced  light  water  reactors;  use  of 

expenence  data,  29012,  39580 
Amencan  Nuclear  Insurers  policy;  coverage  for 
nuclear  power  plant  emergency  conditions. 

^8"!: 

Commerciai  grade  procurement  and  dedication; 

v^orkshop    15167 
Compatibility  ol  agreement  State  regulatory 

programs,  public  workshop.  35050 
CONTAIN  Peer  Review  Committee.  26564. 

42748 
Digital  systems  reliability  and  nuclear  safety 

v^orkshop,  37034.  47298 
Environmental  qualification  of  electnc 

equipment,  vvorkshop.  51891 
Evolutionarv  light  v^ater  reactor  designs 

certification,  workshop.  53002 
Former  Defense  Logistics  Agency  property  in 

Gums  Bay.  MD;  remediation.  27754 
Intergranular  stress  corrosion  cracking;  inspector 
training  and  qualification  requirements. 
576.^6 
International  Nuclear  Event  Scale  (INES) 

reponing  system,  NRC  participation.  17911 
Licensing  Support  System  .Advisory  Review 

Panel,  49064 
Medical  Uses  of  Isotopes  Advisory  Comminee. 

7823.  21322.  34830.  53957 
Nuclear  fuel  cycle  facilities  integrated  safety 

analysis,  workshop.  40167 
Nuclear  Management  and  Resources  Council. 

607(J6 
Nuclear  Safety  Research  Review  Committee, 
15514.  30820.  34066,  34831.  47482, 
52515,  59280,61109.  67872 
Nuclear  Utility  Management  and  Resources 

Committee.  6815 
Nuclear  Waste  .Advisorv  Committee,  3982, 
6315.  7899,  13286,  13287,  28903,  33470, 
34281,  37529.  40448.  44702.  47919. 
53958.  62165.  63189,  63402.  63403.  66037 
Proposed  schedule,  5426.  11258.  16124. 
25849 
Plant  components,  aging  and  degradation 

research  studies,  8998 
Power  plant  license  renewal,  workshop.  42987 
Reactor  pressure  vessel  tluencc  evaluation; 

technical  issues.  8949 
Reactor  pressure  vessel  integnty  issues; 

presentations  on  regulatory  guides.  60471 
Reactor  Safeguards  Advisory  Committee.  5425, 
6021.  6022.  6315.  8999,  11258,  11874, 
12279,  13110.  13287.  17295,  17434, 
26170,  26171.  26359,  30188.  30820. 
30821,  31221,  33846,  33959,  33960, 
34831,  36483.  37034.  38797.  38798, 
40168.  41112,  44704,  44861.  46248. 
49064,  49332.  49531,  51391,  53001. 
53749.  54384,  58020.  5871?.  60223. 
62149.  62165,  62391,  63189.  63190.  65600 
Proposed  schedule,  5426.  11258.  16124. 
25849,  34067,  39251,  43918,  54382, 
68180 
Regulatory  information  conference,  14593 
Regulator.  Review  Group.  17911 
Seismic  hazard  estimates  for  eastern  I    S   p<iwer 

plants.  1187"; 
State  Liaison  Officers.  46664 
Three  Mile  Island,  Unit  2  Decontamination 
Advisorv  Panel.  47768 
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Water  reactor  safety  information,  48537 
Westinghouse  Owners  Group  plans  to  re- 
evaluate fluence  values  for  surveillance 
capsules,  42748 
Whistleblower  protection  activities,  47299 
Meetings;  Sunshine  Act.  124.  3328.  3330,  5450, 
6165,  6853,  7038.  7295.  7844.  9023.  11097, 
11665.  12304,  13126,  13682,  14244,  15521, 
16739,  17305,  17924,  19295,  21332,  26036, 
26813,  28912,  29027,  29253,  30086,  31233, 
31438,  32172,  33144,  33985,  34841,  36514, 
37768.  38463,  38811,  40186,  41323,  42360, 
43410,  44733,  45376,  45552,  45945,  47317, 
48090,  49092,  50390,  51902,  53021,  53997, 
57675,  58592.  59296.  60730.  61727.  62414, 
63210,  64352,  64440.  65426,  67441,  68686 
Memorandums  of  understanding; 
Food  and  Drug  Administration;  medical  devices, 
drugs,  and  biological  products  utilizing 
byproduct,  source,  or  special  nuclear 
material,  regulatory  programs,  47300 
NRC  emergency  response  data  system 
utilisation — 
Anzona,  26801 
Arkansas.  65198 
Maryland.  13510 
Massachusetts.  36710,  37761 
New  Jersey,  21603 
New  York,  21605 
Tennessee,  43920 
Non-power  reactors;  licensing  applications  format 
and  content,  and  safety  analysis  report  review 
plan  and  acceptance  criteria;  chapters 
availability,  42581 
NRC-licensed  facilities  decomissioning 

radiological  criteria;  enhanced  participatory 
rulemaking  electronic  bulletin  board  and  800 
number;  availability,  37760 
Nuclear  power  plant  operating  licenses  renewal 
requirements;  workshop  results  and  staff 
proposals;  paper  availability,  67873 
Nuclear  waste  and  spent  fuel  shipments: 
Governors'  designees  receiving  advance 
notification;  list,  35050 
Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices,  590, 
5427,  6992.  8771.  12256.  14433.  15886. 
16215.  16851.  19471.  25851,  26987.  28050, 
30189,  31222.  32376.  34069.  36423.  39046. 
41499,  43922.  46222,  48376,  50960,  52333, 
52979,  57843,  59743.  62149.  64598.  67840 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Combustion  Engineering,  Inc.;  Hematite,  MO, 

17435 
La  Crosse  Boiling  Water  Reactor,  WL  25676 
Rancho  Seco  Nuclear  Generating  Station; 

Central  Library.  Sacramento,  CA,  36484 
Three  Rivers  Community-Technical  College, 

CT,  67427 
Uranium  Recovery  Field  Office,  CO;  closure, 
62688 
Petitions;  Director's  decisions: 
Advanced  Medical  Systems,  Inc.,  19282,  64341 
All  boiling  water  reactors.  60884 
Anzona  Public  Service  Co.  et  al..  367.  38445 
Baltimore  Gas  &  Electric  Co..  12378.  44863 
Boston  Edison  Co..  35053.  63192.  67427 
Carolina  Power  &  Light  Co..  67873 
Cleveland  Electric  Illuminating  Co.  et  al.,  50371 
Detroit  Edison  Co  ,  18233 
Energy  Department,  64783 
Florida  Power  &  Light  Co.,  16558,  33286, 

47919 
Georgia  Power  Co  et  al.,  26360 


Gundersen.  Arnold.  62688 
Houston  Llghtlnf^S:  Power  Co  .  38446 
Interstate  Nuclear  Services.  Inc.  28423 
Northeast  Utilities.  44529,  46249.  47769. 

48679,  63192 
Nuclear  Information  and  Resource  Service, 

8637,  31223 
Nuclear  Information  and  Resource  Service  et 

al.,  7595 
Philadelphia  Electnc  Co.  et  al.,  58203 
Rosemount,  Inc..  8796 
Sequoyah  Fuels  Corp..  21481 
Texas  Utilities  Electric  Co.,  6137,  6138,  35476 
Vermont  'Yankee  Nuclear  Power  Corp.,  34832, 

67428 
Vermont  Yankee  Nuclear  Power  Station,  53958 
Privacy  Act: 

Systems  of  records,  36455 
Radiation  exposure  monitonng  and  information 
transmittal  system,  software  package 
availability,  41526 
Regulatory  guides;  issuance,  availability,  and 
withdrawal.  6022.  8796.  17628,  21606, 
29239,  33675,  35985,  40169.  41299,  41526, 
41813,  42748,  47159,  51392,  61932,  64598 
Regulatory  Review  Group;  draft  material; 

comnt>ents  request.  13808 
Reports;  availability,  etc.: 
Fault  displacement  and  seismic  hazards  at 
geologic  repository,  investigations  to 
identify,  staff  technical  position,  14594 
Livermore  seismic  hazard  estimates  for  nuclear 
power  plant  sites  east  of  Rocky  Mountains, 
57842 
Radioactive  waste  classification;  concentration 
averaging  and  encapsulation;  staff  technical 
position.  49333 
Reactor  vessel  water  level  instrumentation  in 

BWRs;  issues  resolution.  36712 
Reference  pressurized  water  reactor  power 
station  decommissioning,  revised  analyses, 
etc..  54385,  66386 
Regulatory  Review  Group;  report,  29012, 

33285,45139 
Site  investigation  and  characterization  of  sites 
for  geologic  repositories;  procedural 
agreement  with  DOE.  33470 
Voltage-based  interim  plugging  criteria  for 
steam  generator  tubes.  35985 
Safety  analysis  and  evaluation  reports;  availabihty. 
etc.: 
Tennessee  Valley  Authority.  22003.  66039 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
29437 
Staff  meetings  open  to  public;  policy  stateiucnt, 

48080 
Uranium  mill  tailing  sites,  reclamation  plans; 
license  amendment  requests. 
Pathfinder  Mines  Corp.,  42990 
Whistleblower  protection;  comment  request,  41108 
Applications,  hearings,  deiermmaiions.  etc.: 
ABC  Testing,  30821 
Advanced  Medical  Systems.  Inc..  59493 
Agriculture  Depanment,  17436,  35053 
Amax,  Inc..  15886 

American  Testing  &  Inspection.  Inc.,  19500 
Anchor/Darling  Valve  Co.,  30822 
Anzona  Public  Service  Co.,  60223,  62166 
Army  Department,  6815,  62167 
Army  Matenals  Technology  Laboratory.  52798 
Babcock  &  Wilcox,  46252 
Baker  Testing  Services,  Inc.,  30823 
Ball  Memonal  Hospital,  57636 
Baltimore  Gas  &  Electric  Co.,  14594,  39253 
Baysiaie  Medical  Center,  Inc.,  5037 


Boston  Edison  Co.,  26171,  32552 
Cameo  Diagnostic  Centre,  Inc.,  64341 
Capital  Matenals  Testing.  Inc  ,  7903,  26564 
Carolina  Power  &  Light  Co..  7904,  53218. 

58021 
Carolina  Power  &  Light  Co  ct  al .  8068 
Ca.stle  Medical  Center.  37530 
Chemetron  Corp .  58570 
Chevron  USA..  Inc  .  et  al .  38446 
Cleveland  Electnc  Illuminating  Co.  et  al., 

13511,  17628 
Cobin,  Rhoda  H  ,  M.D..  32731 
Columbus,  OH,  38798 

Commonwealth  Edison  Co.,  606,  17914,  36485. 
47769.  47920.  58571.  59493.  59495, 
63403,  67873 
Community  Hospital  South.  43947 
Connecticut  Yankee  Atomic  Power  Co..  12379. 
12976.  29012.  31979.  41814,  46249.  63405 
Consolidated  Edison  Co  of  New  York.  Inc., 

32734 
Consumers  Power  Co.,  8638 
Cooper  Nuclear  Station.  26988 
Cramer  &  Lindell  Engineenng,  Inc.,  30824 
Dairyland  Power  Cooperative,  63587 
Detroit  Edison  Co..  46664.  49065.  57869. 

-  63588 
Duke  Power  Co  .  11260.  29642.  39581.  53219. 

62689 
Duquesne  Light  Co  .  17912.  25676 
Duquesne  Light  Co  et  al..  7161.  47303 
Eastern  Testing  &  Inspection.  Inc  .  6819.  38800 
Edwards  Pipeline  Testing.  Inc..  65601 
Energy  Fuels  Nuclear.  Inc  .  43138 
Entergy  Operations.  Inc  .  44863.  51655.  54607 
Envirocare  of  Utah.  Inc  .  62690 
Flonda  Power  &  Light  Co  .  25678.  25874, 

29013.64344 
Florida  Power  Corp  .  64989.  68969,  69413 
Gardecki.  Richard  J..  27755 
General  Hectric  Co  .  63588 
General  Public  Utilities  Nuclear  Corp..  62168 
GE  Nuclear  Energy,  31761 
Georgia  Power  Co  ,  37534,  52796 
Georgia  Power  Co  et  al .  6820,  8434.  8999, 

42350,  47001,  58572,  59081,  60072,  60706 
GPU  Nuclear  Coip.,  19282.  42352.  48680. 

60885 
GPU  Nuclear  Corp  et  al .  13809 
Gulf  States  Utilities.  16246 
Gulf  States  Utilities  Co  .  39255.  45139 
Gulf  Sutes  Utilities  Co  et  al..  47002.  54175, 

65200 
Gulf  States  Utilities  Entergy  Corp  et  al..  68182 
Houston  Lighting  &  Power  Co.  el  al.,  34832 
Illinois  Power  Co..  48396 
Illinois  Power  Co  et  al .  11264.  39259.  50572 
Indiana  Michigan  Power  Co..  13111,  18119. 

39583.42115 
Indiana  Regional  Cancer  Center.  61932.  67427 
Innovative  Weapono.  Inc  .  34598.  38589 
Iowa  Electnc  Light  &  Power  Co..  32735.  40841 
Long  Island  Power  Authonty.  63589.  63590 
Maine  Yankee  Atomic  Power  Co  ,  16423, 

37972 
Mallinckrodt  Medical,  Inc..  66386 
Mayo  Foundation.  45924 
Minnesota  Valley  Engineenng,  30825 
N.V   Enterpnses,  61718 
Nebraska  Public  Power  Distnct.  26174.  35056. 

35477 
Niagara  Mohawk  Power  Corp..  368.  28904. 

43952,47771 
North  Atlantic  Energy  Service  Co.  ct  al ,  47773 
North  Atlantic  Energy  Service  Corp.,  46256 
Northeast  Nuclear  Energy  Co..  .5038.  6023. 
7265-7267.  19142.  26988.  31761.  42581. 
49333,  51657.  59497,  60072.  65200 
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Nonnem  Siate<.  Po*er  Co  ,  57638 

Omaha  Public  Po^er  l>stnct,  6822.  19144, 

Oncolog\  SerMces  Corp    6825,  9224,  31056 
PacitK  Gi-  &  Elecmc  Co  ,  6827.  26177,  37974 
Piio  Verde  Nucleai  Generating  Station.  (Unit 

i   ,  '^?58^ 
P^Jladelphla  F.iean.  Co  .  63591 
Phiiadeiphia  Electnc  Co  et  al ,  17296,  47160 
P'lce  Community  Hospital.  31551 
Portland  General  Electnc  Co.,  7824,  16891, 

:iH.v  46665. 52.^:':> 

Ponland  General  Electnc  Co.,  et  al.,  368, 
l-'629,  35058.  52334.  62169.  62691 
Power  Authonty  of  State  of  New  York.  7596. 

11871,47162.48082.53959 
Public  Service  Co  of  Colorado.  26361.  63592 
Public  Service  Electnc  &  Ga>  Co..  34833, 

46250 
Radiation  Oncoiog'.  Center,  13810 
Rhode  Island  Momic  Energ>  Cotimussion, 

]'''']■>■ 
Sacramen'o  .MunicipaJ  Lti!n>  Distnct.  34103, 

4^306.  51119.  51657.  62391 
Safety  Light  Corp  et  al    ^:^H.  12602 
Sam-Son  Inspection  i.  Tech   services.  Inc., 

Sequoyaii  Fuels  Corp    ^H;'<   H638,  50572. 

5508",  «).W> 
Shepherd.  George  D  ,  58880 
South  Carolina  Electnc  &  Gas  Co.,  11643 
South  Carolina  Electnc  &  Gas  Co.  et  al.,  37975 
Southern  Caiitomia  Edison  Co..  62692 
Southern  Califotnia  Edison  Co  et  al.,  35986, 

Southern  Nuclear  Operating  Co.,  Inc.,  51889 
Tennessee  Valley  Authonty,  17296,  18233. 

:]iH],:'•f^m  34281,40677,51120. 

Texa.s  Lti.ities  Electnc  Co.,  7822,  21323,  37976 

Texa-s  Utilities  Electnc  Co.  et  al.,  19282 

Toledo  Edison  Cc  et  al  .  14225 

Transnuciear   Inc    4294 i 

Trutcm  LTD  ,  30826 

TU  Electnc  Co  .  30827 

Tulsa  Gamma  Ray.  Inc  .  64345 

Twin  Citv  Testing  Corp  .  30829 

Twin  Falls  Clinic  &  Hospital,  ID,  43390,  47002 

Union  Electnc  Co  .  12602.  16247.  38448 

University  of  Missoun  Curators.  34103 

University  of — 

Kansas.  52798 

Missoun.  32736 

Texas  at  Austin,  54176 

Virginia.  26989 
Velasquez.  Guillermo.  M.D,  41112 
Venega.s  Industnal  Testing  Laboratory,  30830 
Verrrkini  I'ankee  Sa^iear  P  *er  Corp.,  13651. 

i6«4; 

V  eterans  Affairs  Depannient  Medical  Center, 

Virginia  Electnc  &  Power  Co.,  70K.  13652, 

:9's4i.  37535,  38449,43662 
\Vahuwa  General  Hospital,  32400 
V>cs!em  Technologies.  Inc..  16558 
V^estinghouse  Electnc  Corp..  3982 
Wisconsin  Public  Service  Corp.  et  al..  9224, 

=^^882.  65739 
Woif  Creek  Nuclear  Operating  Corp.,  26565, 

^xjH8^ 
YaJeNew  Haven  Hospital,  26566 
Yankee  Atomic  Electnc  Co.,  19501,  62694, 

6269' 

Nuclear  Wa.ste  Technical  Review 
Board 

NOTICI':^ 

.Meetings.  14452,  32376,  47775.  62695 
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Yucca  Mountain  site,  NV;  rX)E  s  ensironmental 
activities.  53003 
Yucca  Mountain  site   NV,  Environmental  and 
Public  Health  Panels  tour    144';2 

Occupational  Safety  and  Health 
.Administration 

RULES 

Agriculture  occupatnmaJ  safety  and  healihi 
standards. 
Cadmium;  occupational  exposure,  correction. 
21778 
Constiuctioa  safety  and  health  standards 
General  industry  safety  and  health  standards 
applicable  to  constniction  work, 
incorporation,  35076.  4i3468 
Lead;  occupational  exposure   26590 

Reporting  and  recordkeepmg  requirements 

Ge'va,  ;ndu^'r%  and  .;onstr^ict]on  safety  standards, 

.i'TK-ndrT>ent,s,    '"''i:^ 
Salety  and  health  standards 

Air  contaminants,  ■<5"''8   4i)191 

Cadnuum,  occupational  exp<")sure,  correction. 

21778 
Confined  spaces,  permit  requited,  4462,  WK44 
Explosives  and  blasting  agents   CFR  correction. 

16496 
Hazardous  energy  sources  control  ^  lockout/ 

tagout),  16612  ! 

Liquefied  petroleum  ga.ses.  storage  and 
handling;  CFR  correction.  1 5089 
Shipyard  employment  construction  safe's  and 
health  standards 
Cadmium;  occupational  exposure,  comsction. 
21778 
Shipyard  employment  safety  and  health  standards 
Threshold  limit  values  and  toxic  substance 
standards,  ''55 12 
PROF><)SFn  Rl  LE.S 
Cwniii-ci^tion  safety  and  health  standards. 
Fall  protection.  16515 
Scaffolds.  16509,  30131 
Safety  and  health  standards: 
2-meihoxyethanol.  2-ethoxyethanoI  and  their 
acetates  (glycol  ethers),  15526,  31923 
Safety  and  health  standards  etc 
Hazardous  materials,  markings,  placards,  and 
labels  retention,  47690 

NOTICES 

Committees,  establishment   renewal   lenninalion. 
etc. 
Construction  Safety  and  Health  •\dvisor>' 

Committee.  60702 
Occupational  Safety  and  Health  National 
Advisory  Commitiee.  31220.  36423 
Grants  and  cooperative  agreements  availability, 
etc  ; 
OSHA  Training  Institute  education  centers,  pilot 

program,  62378 
Targeted  training  program,  29838.  35048 
Meetings 
Construction  Safety  and  Health  Advisory 
Committee.  6989.  25660.  35982.  41808. 
48375.  66029 
Shipyard  Employment  Standards  Advisory 
Committee,  4446.  P288.  32158 
Nationally  recognized  testing  laboratones,  etc 
Amencan  Gas  Association  Laboratones,  47000 
Canadian  Standards  Association,  64973 
ETL  Testing  laboratones,  Inc  ,  37749,  47001 
GTE  TestMark  Uboratones,  377.50.  52795 
MET  Laboratones.  Inc  .  37752,  61 100 
Southwest  Research  Institute,  37752 


TLV  Rheinland  of  North  .Atncn^a.  Inc..  61101 

Lnden»nters  Laboratones  Inc  et  al  .  37030 

Lnited  States  Testing  Co  ,  Inc.,  15509 
State  plans,  standards  approval,  etc.; 

Connecticut.  51^88 

Iowa,  51885 

Maryland.  34488.  45920 

Michigan,  52120 

New  Mexico,  58189 

Oregon,  57628 

Ltah.  37755 

Vermont.  '58568 

Wyoming.  3"'756 
Vanance  applications,  etc 

Envirosafe  Services,  inc  ,  50568 

Occupational  Safety  ard  Health 
Review  Commission 

RULES 

Organization,  functions,  and  authonty  delegations 

.Address  and  phone  number  changes.  26065 

NOTICES 

Meetings.  Sunshine  Act,  9243,  52531,  53997, 

60243 

OfTice  of  Management  and  Budget 

See  Management  -ind  Budget  Office 

OfTice  of  Policy  Development 

NOTICES 

Meetings 

President  s  Council  on  Sustainable 
Development.  36249,  50373 

Office  of  the  Special  Counsel 

NOTICES 

Agency  information  collection  activities  under 

0MB  review,  609 
Pnvacy  Act 

Systems  of  records,  62394 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative.  Office  of  United  States 

Ovei^eas  Private  Investment 
Corporation 

RULES 

Conflict  of  interests,  33319 

NOTICES 

Agencv  information  collection  activities  under 
OMB  review.  32362,  32363,  47283.  53559 

Heanngs,  62171 

Meetings.  Sunshine  Act,  124.  19515,  36006, 

47783,  62715 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Policy  statement,  amendments,  19694 
Power  plan  amendments 
Cotumbia  River  Basm  fish  and  wildlife 

program,  30832,  64017 

Packets  and  Stockyards 
Administration 

RULES 

Packers  and  Stockyards  Act 
Trade  practices,  scale  test  instructions,  and 
advertising  allowance  guidelines,  52884 
Correction,  58902 


f-EDER.AL  REGISTER  INDEX,  .lanuary-December,  1993 


I' 


NOTICES 

Central  filing  system.  State  certifications 
Minnesota,  36389 
Oklahoma,  9558,  19404 

Stockyards;  posting  and  deposting: 
Alamosa  Auction.  CO.  et  al..  42527 
Barstow  Sales  Yard.  CA.  et  al.,  34028 
Capital  Stockyard.  Inc  .  AL.  18367 
Cash  and  Carry  Livestock  Sale.  CA.  et  al.. 

51314 
Clay  County  Livestock.  Inc..  AL,  et  al..  31495 
Dairyman's  &  Cattleman's  Beef  Auction.  CA. 

et  al .  34028 
Dills  Auction  Service.  DE.  et  al..  34028 
Granger  Trading  Bam.  MS.  18367 
H  Bar  M  Horse  Auction.  TN.  et  al.,  54551 
Kinder  Livestock  Auction,  LA,  et  al,.  9558 
London  Auction  Bam.  AR.  et  a) .  18367.  42528 
Osbom  Livestock  Auction.  MO.  9558 
Sand  Mountain  Feeder  Pig  Association,  Inc.. 

AL.  et  al..  31495 
Southwind  Horse  Auction.  SC.  35427 
Tn  County  Marketing.  NC.  et  al..  54551 

Panama  Canal  rnmmis<;ion 

I'KOl'UIsLU  KLLL^ 

Privacy  Act;  implementation.  53897 

Regulatory  agenda.  25186.  57186 

NOTICES 

Privacy  Act: 

Svstem>;  of  record";.  53966 

S'.inik  i  iinimisMun 

Kl  LES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Pnsoners  transferred  to  US.  under  prisoner- 
exchange  treaties.  30703.  65547 
Recorded  audio  and  visual  material 

consideration  at  parole  hearings.  16612 
Regional  office  file,  disclosure.  51779 

PROPOSED  RULES 

Federal  pnsoners;  paroling  and  releasing,  etc  : 
Parole-eligible  pnsoners  convicted  of  first- 
degree  murder,  65572 
Pnsoners  transferred  to  U.S.  under  prisoner- 
exchange  treaties.  4126 
Unlawful  possession  and  distribution  of 

ammunition  by  a  prohibited  person;  offense 
behavior  severity  ratings.  6557 1 

NOTICES 

Meetings;  Sunshine  Act.  6165.  6676.  7606.  7843. 
1 1665.  19515.  19700.  25898.  3881 1.  41554. 
51669.  53243 

F'atint  and    I  radtmark  Off'Kt 

RULES 

Patent  cases 
Abandoned  patent  applications  revival  and 

reinstatement  of  patents.  44277 
Burden  of  proof  49432 

Correspondence  practice  changes;  signature  and 
filing  requirements.  54494 
Correction.  64154 
Patent  Cooperation  Treaty  provisions.  4335 
Patent  drawing  standards.  38719.  45841 
Practice  and  procedure ,  miscellaneous 
amendments.  54504 
Correction.  64155 
Trademark  cases: 
Correspondence  practice  changes;  signature  and 
filing  requirements,  54494 
Correction.  64154 

PROPOSED  RULES 

Patent  cases 
Burden  of  proof,  528 


Cross-appeals  in  disciplinary  proceedings. 

38994       ,, 
Patent  interference  praaice.  separate  claims 

patentability,  39704 
Trademark  cases: 
Cross-appeals  m  disciplinary  proceedings. 

38994 
Fee  revisions,  39102 

NOTICES 

Economic  aspects  of  US  patent  system,  heanngs 

and  comiricnt  request.  68394 
Fa.stener  Quality  Act;  recordation  requirements 

implementation;  information  request.  42948 
Meetings: 
Trademark  Affairs  Public  Advisory  Committee. 
6624.  47259 
National  information  infrastructure  initiative; 

intellectual  property  issues,  hearing  and 

comment  request.  53917 
Omnibus  Trade  and  Competitiveness  Act;  process 

patent  amendments;  adverse  effects  on 

domestic  industnes;  information  request. 

61677 
Patent  law  harmonization;  hearings  and  comment 

requests,  44323 
Secrecy  order  inventions  foreign  filing;  designated 

countries;  Korea.  43615 
Senior  Executive  Service 

Performance  Review  Board;  membership.  50350 
Software-related  inventions,  patent  protection; 

hearings,  66347 

Peace  Corps 

RULES 

Federal  claim  collection;  administrative  offset, 

2977 
Pnvacy  Act;  implementation,  39656 

PROPOSED  RULES 

Privacy  Act.  implementation.  31181 
Regulatory  agenda.  25190.  57190 

NOTICES 

Agency  information  collection  activities  under 
0MB  review.  13515.  21324.  33471,  33960. 
40844.  42991.  42992.  65201 

Privacy  Act: 
Systems  of  records,  31223,  39839 

Ptnn^vlvania    \\t,^ntu   i  m  m  ici'Tnent 
Corpuratinn 

PROPOStU  KLLt^ 

Regulatory  agenda,  25194,  57194 

NOTICES 

Agency  information  collection  activities  under 

0MB  review,  44705 
Meetings;  Sunshine  Act,  12631,  32568,  47783, 

62186 
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!'K(  il'ONh!!  KULES 
binplu^cc  hciiremem  Income  Secunty  Act: 
Qualified  domestic  relations  orders;  information 
request,  54444 
Plan  information  disclosure  to  participants  and 
beneficianes,  information  request,  68339 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Individual  retirement  accounts  (IRAs)  or 
retirement  plans  for  self-employed 
individuals  (Keogh  Plans).  3561-3567. 
31053.61103 
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Employee  benefit  plans;  prohibited  transaction 
exemptions 
Ackman.  Marek.  Boyd  &  Simutis  Profit  Shanng 

Plan  el  al ,  64010 
Amencan  Express  Co.  et  al..  38787 
Apollo  Fund.  LP  .  28614.  51111 
Atlanta  Beverage  Co.  5110S 
Bentley  Nevada  Corp  et  al..  34820 
Boor.  John  William.  M  D  .  et  al .  34824 
Building  Services  32B-J  Health  Fund  et  al . 

8979 
Chicago  Corp  (TCC)  et  al .  31419 
Chicago  Corp  et  al .  49322 
Clow  Stamping  Co  et  al .  5026 
Day  Runner.  Inc  .  et  al .  25660 
Digital  Wizards.  Inc  .  et  al..  5028 
Dime  Savings  Bank  of  New  York.  FSB.  59737 
Donohoe  Restated  Profit  Sharing  Plan  &  Trust 

et  al .  62142 
ELK  Promotions.  Inc  .  et  al ,  7251 
Federal  Paper  Board  Co  .  Inc  .  et  al .  47288 
Fletcher  Pnnting  Co  et  al.,  31430 
Fred  Hervey  Interests  et  al  ,  18420 
G.  Robert  Taylor  Individual  Retirement  Account 

et  al.,  68957 
Gary  Tax  Advantaged  Savings  Program  & 

Profit  Shanng  Plan.  62146 
Goldman  Sachs  Group,  LP,  59740 
Goodman-Gable-Gould  Co  et  al .  59737 
Hazlehurst  &  Associates,  Inc  ,  et  al ,  46656 
IDS  Financial  Corp  et  al .  53563 
Junaluska  Animal  Hospital.  PA.  et  al .  28619 
Kimball  Intemational.  Inc..  et  al..  37510 
Massachusetts  Mutual  Life  InsuraflCe  Co  et  al . 

13094 
Metropolitan  Life  Insurance  Co..  354 
Metropolitan  Life  Insurance  Co  et  al .  16709. 

32365.  41489 
Mid-Hudson  Medical  Group  PC  Profit  Shanng 

Tnistetal.  11251 
NationsBank  Corp  et  al .  8981 
Navistar  International  Transportation  Corp.  et 

al.  35467.  51105 
Nomura  Secunties  Intemational,  Inc.,  et  al . 

13098 
Northem  Tnist  Co  et  al..  64973 
Operating  Engineers  Pension  Trust  et  al .  58190 
Penn  Central  Corp  Master  Trust  et  al .  28043 
Peoples  National  Bank  of  Lebanon.  41489 
Peoples  National  Bank  of  Lebanon  et  al .  28626 
Pro  Golf  Discount/Distributors  of  Atlanta,  Inc  . 

et  al .  46660 
Prudential  Insurance  co.  of  America.  53565 
Robert  W  McCurdy  Medical  Corp  et  al . 

60215 
Scios  Nova  Inc  et  al  ,  66029 
Society  National  Bank  et  al .  16705.  38793 
Southwest-Tex Rasing  Co  .  Inc  .  et  al .  37512 
Standard  Bank  Employees  ei  al .  41492 
Tenneco.  Inc..  ct  al..  60216 
Texas  Instrument  Employees  Pension  Plan  et 

al..  53578 
Texas  Instruments  et  al .  68964 
UIU  Health  Welfare  Plan  et  al .  49326 
Union  Labor  Life  Insurance  Co  et  al .  7255 
United  Co  et  al .  25672 
Welbom  Clinic  et  al .  18426 
Western  Asset  Management  Co.  et  al..  43130 
Zero  Corp.  el  al  .  57840 
Employee  Retirement  Income  Security  Act: 
Welfare  plans  with  participant  contributions; 
enforcement  policy.  45359 
Form  5500  Schedule  G  filing  requirement. 

defenal,  50571 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 
Advisory  Council.  32158.  36707,  39838, 

US 


Pension 


^164.  40165.  4553;.  45920.  45921, 
51887.  51888.  53955,  53956,  67425 

Pension  Benefit  Guaranty 
Corporation 

RILLS 

Eiecfinn    t  ;ingle-employer  plan  status,  CFR  Pan 

removed.  N'>49 
Vlultiemplover  plans' 
Laie  preminum  pavments  and  employer  liability 
underpa". merits  ind  overpavments.  interest 
rjte<.    l^ri^ 
Valuation  of  plan  benefits  and  plan  assets 
following  mass  withdrawal — 
Interest  rates.  4576,  8231.  13707,  1%11, 
28502,  33023,  38052.  43079,  48306, 
60116 
Mortality  assumptions   irtere-t  i3te  structure, 
et:    50812 
'Aithdrawal  liability;  notice  and  coUection; 
;merest  rates.  4577.  19610.  38051.  53410 
Organi/-ation.  functions,  and  authority  delegations: 
■\genc>  relocation,  address  and  telephone 
number  ;hangcs.  63080 
Resp<  n^iibiluv  and  ethical  conduct  of  employees: 

Appearances  m  cerrain  proceedings,  4318 
S'.ngie-emplover  plans 

A>dmini<irdti\e  review  of  agency  decisions  and 
standard  terminations  of  single-employer 
plans,  excepoons  due  to  Midwestern  flood 
disaster,  44738 
Correction.  48600 
Distress  and  standard  ternunations,  6605,  34709 

Correction.  420? 
Guaranteed  benefits  limitaDon.  65551 
Late  premium  payments  and  employer  liability 
underpayments  and  overpayments;  interest 
rates,  4574.  38049.  53406.  196109 
Miscellaneous  amendments,  35377 

Correction.  37991 
Valuation  of  plan  benefits — 
Expected  retirement  age.  66277 
Interest  rates  and  factors.  4575,  8230.  13706. 

38050,  48305,  53407,  60116,  65548 
Mortality  assumptions,  interest  rate  structure. 
etc'.  50812 

PROPOSED  RILES 

Regulators  agenda.  25196.  57196 
.Single  emploser  plans 
\  iiuaticn  of  plan  benefits — 
Mortalits  a.ssumptions,  interest  rate  stnicture. 

etc,  5128 
Valuation  following  ir.ass  withdrawal.  7921, 
15315 

NOTICES 

Agency  information  collection  activities  under 

OVtB  reviey..  34835.  40844 
E.T,plo>ee  Retirement  Income  Security  Act: 
Premium  refunds  paid  for  non-covered  plans; 
time  limitations.  63406 
Midvkestem  flood  disaster  relief;  waivers  of 

penalties  for  late  payments  of  premiums,  etc.. 
44^41.  48680 
Minimum  vesting  standards,  guarantee  of  benefits; 

interpretation.  5781 
Muitiemplover  plans 

BonJ/escro*  requirement,  exemption  requests — 
Detroit  Tigers.  Inc  .  26363.  64783 
Plaid  Holdings  Corp  .  28646.  60707 
Negotiated  rulemaking  use;  policy  development, 

38146 
Organization,  functions,  and  authority  delegations: 
Agency  relocation;  address  and  telephone 
number  changes,  63192 
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Personnel  Management  Office 

RULES 

Acquisition  regulations: 

Federal  Enaployees'  Group  Life  Insurance 
program;  policies  idenufication.  40369 
Allowances  and  differentials 
Cost-of-living  aUowances  and  post  differentials 

(nonforeign  areas).  33501 
Separate  maintenance  allowance  for  duty  at 
Johnston  Island.  ^1565 
Basic  life  insurance.  Federal  employees: 
Iraq.  Kuwait,  and  Lebanon   benefits  for 
hosuges.  18142 
Child  support  and/or  alimony,  garnishment  orders; 

processing.  35845 
Conversion  to  metric  system.  '22''3 
Debarment  and  suspension  (nonprocuremenij, 

28759 
Employment: 

Promotion  and  internal  placement — 
Full  consideration  of  displaced  Defense 

employees;  job  listings.  lSi39 
Time-limited  promotion  authonty  59.345 
Recruitment,  selection,  and  placement- 
Full  consideration  of  displaced  [defense 
employees,  job  listings,  HnQ 
Reduction  in  force — 
60  days  specific  notice  exception.  32046 
Permissive  temporan  exceptions.  5561 
Excepted  service: 
Performance  based  reduaion  in  grade,  removal 
actions,  and  adverse  actions.  Civil  SerMce 
Due  Process  Amendments  implementation. 
13191 
Family  and  medical  leave.  39596 
Federal  claims  collection 
Administrative  offset.  6099 1 
Salary  offset,  60993 
Freedom  of  Information  Act.  implementation 
Confidential  commercial  infonnation,  disclosure 
procedures.  32043.  52877 
Group  life  insurance.  Federal  employees; 
Election  of  optional  coverage  upon  divorce  or 

death  of  spouse,  45415 
Premium  rate  reduction  and    -pen  enrollment 
penod.  1 1953,  47823 
Health  benefits.  Federal  employees 

Family  enrollment  change  oppcrtunitv    '^'^'f)^ 
Inpatient  hospital  charges  and  program  benefit 

payments;  limitaiions,  4569,  38661 
Temporary  employees  coverage,  47823 
Correction.  48946 
Pay  administration: 
Aggregate  limitation  on  pay,  50247 
Airborne  fibers  hazards.  General  Schedule 

employees  exposed  to;  eight  percent  hazard 
pay  differential.  32048 
Pay  advances  to  newly  appointed  employees. 

41623 
Payments  dunng  evacuations  caused  by  natural 

disasters,  3350] 
Performance  manageaient  and  recognition 

system;  correction.  6056 
Recruitment  and  relocation  bonuses,  retention 
allowances;  supervisory  differentials,  CFR 
correction,  2977'' 
Pay  rates  and  systems 

Law  enforcement  officers,  special  pay 
entitlements,  3199 
Pay  under  General  Schedule: 
Locality-based  comparability  payments,  69169 
Metropolitan  area  definition,  changes,  33497 
Pay  under  General  Schedule.  CFK  correction, 

29777 
Performance  management  and  recognition  system; 
termination,  65531 


Personnel  actions,  agency  authonty,  36119 
Prevailing  rale  systems,  12146.  13193,  13194, 

154r5.  3.M99.  38263.  45413.  51211.  59639, 
64365,  68716 
Privacy  .Act.  implementation;  correction.  16446 
Retirement 
Civil  SerMce  Retirement  System — 

Children's  survivor  annuities  during  school 

attendance.  32051 
Court  order  affecting  retirement  benefits; 

correction,  3201 
Disability  retirement.  49177 
Law  enforcement  officers  and  firefighters. 

64366.  6524? 
.Survivor  deposits  payment  by  actuarial 
reduction.  52877 
Federal  Employees  Retirement  System — 
Children's  survivor  annuities  during  school 

attendance,  32051 
Court  order  affecting  retirement  benefits; 

correction.  ^201 
Deemed  elections  of  coverage.  47821 
Reemployment  of  annuitants,  effect  on  future 
CSRS  and  FERS  benefits.  48265 
Miscellaneous  amendments.  43491 
Senior  Executive  Service 

Senior  Executive  Ser\ice  Improvements  Act; 
implementation.  5825^ 
Veterans  readjustment  appointments 

Vietnam-era  veterans,  restoration  of  eligibility 
for  Federal  employment,  12145.  44743 
Voting  nghts  program: 
Mississippi.  29791 

PROPOSED  RLLE.S 

Acquisition  regulations 

Health  benefits.  Federal  employees — 
Miscellaneous  changes,  34769 
Allowances  and  differentials 

Cost-of-living  allowances  and  post  differentials 

(nonforeign  areas  1,  45556 
L'niform  allowance  rate.  26694 
Debarment  and  suspension  inonprocurement), 

7052 
Employment: 

Executive,  management,  and  supervisory 

development.  11988 
Reduction  in  force- 
Assignment  nghts.  44778 
Pay  under  General  Schedule 

Locality-based  comparability  payments,  46064 
Regulatory  agenda,  25164,  57168 
Retirement 
Civil  Service  Retirement  System — 

Recomputed  annuities  of  former  membcri  of 
Congress  who  perform  additional  service 
after  retirement,  cosi-of-living 
adjustments  and  cap  method.  59685 
Training  of  Federal  employees,  ?508,  8912 

NOTICES 

Agencv  information  collection  activities  under 
0MB  review.  3303.  6828.  8796.  9576.  12604. 
I422T.  16559.  26362.  26363.  28645.  28646. 
29645,  31432,  31980,  32402.  33287.  34599, 
35059.  35478,  40449,  40679,  41299.  43139, 
44704.  44705,  4553".  45538.  500.59.  53587. 
54178.  58573,  59498.  65602,  68676 
.Allowances  and  differentials 
Cost-of-living  allov^ances  and  ptist  differentials 
(nonforeign  areas  and  Wa.shington,  D,C.); 
1992;  1993  surveys  repon  availability. 
45558 
Excepted  service 

Schedules  A,  B,  and  C.  positions  placed  or 
revoked — 
Consolidated  list.  50573 
Update.  3303.  8434.  12055.  19144,  26802, 
31554.  36224.  41114,  45539,  50599, 
58353 


FEDERAL  REGISTER  INDEX.  January-December.   1993 


Pre'^idrntial 


HeaUi  benefits,  Federal  employees: 

Medically  underserved  areas,  42750 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee. 
11076,  26363,  32737,  42114,  43139, 
47920,  51392,  58882,60707 
Federal  Salary  Council,  9581,  26363,  33287, 

40844,  45541,  50601.  52799,  58356,  68676 
Hispanic  Federal  Employment  Advisory  Group, 

26804 
Histoncally  Black  Colleges  and  Universities 
Federal  Employment  Advisory  Group. 
3307.  60472 
National  Partnership  Council.  59082,  60707, 
64347 
Privacy  Act: 
Computer  tnatching  programs,  6025,  19145. 

68676 
Systems  of  records,  19154,  41300,  47002, 
60226 
Retirement: 
Federal  Employees  Retirement  System — 
Normal  cost  percentages,  49066 
Senior  Executive  Service: 
Career  reserved  positions;  list,  12380 
Performance  Review  Board;  membership, 
28904.  36712.  47163 

Physician  Payment  Rtvitv^ 
Commission 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc.: 
Changes  in  health  care  system;  telephone 

interview  survey  of  physicians,  31980 
Medicare  program  and  fee  schedule;  telephone 

interview  suivey  of  physicians.  27315 
National  data  programming  services.  27317 
Research  and  analysis  to  support  Commission's 
advice  to  Congress  in  specific  policy  areas, 
26568 
Meetings.  7165.  25874.  31435.  37977.  47004. 
51393.  52121.61110 

Postal  Rate  Commission 

KLLLS 

Conflict  of  interests.  42873 
Practice  and  procedure  rules: 

Domestic  mail  classification  and  rate  schedules. 

pre-barcoded  flats  discounts.  33996 
Domestic  mail  classification  schedule,  pre- 
barcoded  mail  definition.  5451 1 
Miscellaneous  amendments,  38975 

PROPOSED  RULES 

Practice  and  procedure  rules: 
Domestic  mail  revenues,  forecast  data  and 

procedures,  description.  58519 
Postal  rates  and  fees  changes;  four-year  strategic 

rate  cycle,  implementation;  withdrawn;  and 

potential  improvements.  16392 
Rate  and  classification  schedules;  complexity  in 

rates  inquiry.  6769.  12198 

NOTICES 

Complaints  filed 

United  Parcel  Service  (UPS),  630 
Meetings 

Direct  mariceting  economic  study;  briefing  on 
results,  50602 
Meetings;  Sunshine  Act,  33144.  33688,  38601, 

53243,  61728.  64639 
Post  office  closings,  petitions  for  appeal: 

Beaverlett.  V A,  9001 

Boone,  NE.  68446 

Cataract,  W!,  51893 


Colfax.  NO.  12604 
Extension.  LA.\*4607 
Gray.  lA.  49534 
Inavale.  NE  64018 
Ithaca,  NY,  16559 
Lille,  ME.  29437 
Lodi,  TX,  25681 
Mc Adams,  MS.  13111 
Morrison.  lA.  49533 
Waka.  TX.  54179 
Wmchester.  TX.  16720 
Visits  to  facilities.  26365.  29645.  30076.  48397, 
54608,  59082,  59499,  62394,  63193 

Postal  Service 

RLLL6 

Domestic  Mail  Manual: 
Neighborhood  delivery  and  collection  box  units 
(NDCBUs)  and  parcel  lockers, 
procurement.  31177 
Pre-barcoding  of  letter-size  n»ail,  13551,  42012 
Restructuring  and  revision,  34887 
Inspection  Service,  mail  cover  law  enforcement 

technique,  36598 
Intemational  Mail  Manual: 
International  surface  air  lift  service;  small 

packets,  57742 
Mexico  direct  service;  implementation,  60787 
International  postal  rates  and  fees: 

Irtemational  customized  mail  service,  29778 
Preferred  postage  rates;  second-,  third-,  and  fourth- 
class  mail,  changes.  60386 
Privacy  Act;  implementation,  62036 

PROPOSED  RLTLES 

Domestic  Mail  Manual: 

Letter-size  ZIP+4  and  barcoded  rate  mailings; 

preparation  requirements.  49402 
Neighborhood  delivery  and  collection  box  units 
(NDCBUs)  and  parcel  lockers; 
procurement.  18190 
Postcards,  maximum  thickness.  19075 
Pre-barcoding  of  letter-size  mail.  8921 
Prescription  medicines  containing  narcotic  drugs 

and  other  controlled  substances.  67747 
Special  bulk  third-class  eligibihty  restrictions. 
M918.  65959 
International  Mail  Manual: 
Items  mailed  by  or  on  behalf  of  senders  in 
US,  and  other  countnes.  25959 
Organization  and  administration: 

Information  release;  address  disclosure.  48808 
Privacy  Aa;  implementation.  16806 

NOTICES 

Domestic  rates,  fees,  and  mail  classifications: 
Letter-size  mail;  pre-barcoding.  42114 
Pre-barcoded  letter-size  mail.  12605 
Intemational  postal  rates  and  fees: 

Money  orders,  fee  change.  50982 
Meetings.  Sunshine  Act,  5798,  9243,  15522, 
21775,  30219,  33985,  36514,  39858,  44401. 
45153.  47318,  50633,  57675.  62414.  65426. 
68460 
Privacy  Aa: 
Computer  matching  programs,  30207,  40170, 

50982,  63598 
Systems  of  records,  31556,  51659,  61718, 
62171 

Presidential  (  ommission    .n 

Assignment  of  Wunuti  m  tlu 
\rmed  Forces 

NOTICES 

Meetings,  5441 


Pn.'sidi-ntiiil  !>(M  inricntv 

5<>f  Managemeni  and  Budget  Office 

PROCLAMATIONS 

Canada-US  trade  agreement  implementation. 

acceleration  (Proc  6579).  36839 
Generalized  System  of  Preferences;  amendments 
(Procs  6544,  6575),  19547.  34855.  36516. 
51561 
Haiti,  return  to  constitutional  rule,  suspension  of 
entry  of  persons  who  formulate  policies  that 
seek  to  impede  progress  of  negotiations  (Proc 
6569).  31897 
Hurricanes  Andrew  and  Iniki-ravaged  areas. 

revocation  of  suspension  of  Davis-Bacon  Act 
provisions  for  clean-up  (Proc.  6534),  13189 
Imports  and  exports: 
Canada — 
Plywood  tariff  modifications  (Prt)c,  6519), 

13189 
Textile  articles,  woven  or  knitted;  rules  of 
origin  extension,  (Proc  6543),  19319 
Dairy  products  importation  modification  (Proc. 

6640),  65867 
NAFTA,  tariff  schedule  implementation  (Proc.    , 
6641).  66867 
Correction.  68191 
Kyrgyzstan;  designation  as  a  beneficiary 

developing  country  for  purposes  of  the  GSP 
(Proc.  6635).  65279 
Nigena,  suspension  of  entry  into  US  of  persons 
formulating  policies  that  impede  transition  to 
democracy  (Proc  6636).  65525 
Peru;  designation  as  a  beneficiary  developing 

country  (Proc  6585).  43239 
Romania;  trade  agreement  with  U.S.  (Proc.  6577), 

36301 
Zaire;  suspension  of  entry  of  persons  who 
formulate  policies  that  are  impeding  the 
transition  to  democracy  (Proc  6574).  34209 
Special  observances: 

Adopuon  Week.  National,  1993  and  1994  (Proc 

6629).  63021 
Agriculture  Day.  National  (Proc.  6538),  15753 
American  Red  Cross  Month  (Proc  6535),  15411 
Amcncan  Wine  Appreciation  Week  (Proc. 

6530).  11361 
Aitoor  Day.  National  (Proc  6554).  26501 
Asian/Pacific  Amencan  Heritage  Month  (Proc. 

6557),  26909 
Be  Kind  to  Animals  and  National  Pet  Week 

(Proc.  6560),  27919 
Biomedical  Research  Day,  National  (Proc 

6616),  54909 
Black  Colleges  and  Universities  Week.  National 

(Proc  6594).  49901 
Braille  LiteracyfWeek  (Proc  6522).  3193 
Breast  Cancer  Awareness  Month,  National 

(Ptoc.  6600),  51721 
Cancer  Control  Month  (Proc.  6549),  25541 
Captive  Nations  Week  (Proc  6580),  38659 
Chavez.  Cesar,  death  of  (Proc.  6552).  26223 
Child  Health  Day  (Proc.  6602),  52205 
Children's  Day,  Nauonai  (Pnx  6626),  61797 
Citizenship  Day  and  Constitution  Week  (Proc. 

6593),  49173 
Columbus  Day  (Proc  6608),  53099 
Commodore  John  Bariy  Day  (Proc.  6589), 

48585 
Consumers  Week,  National  (Proc,  6617),  57535 
Country  Music  Month  (Proc,  6606),  52875 
Credit  Education  Week.  National  (Proc,  6547). 

25537 
Crime  Victims'  Rights  Week.  Nauonai  (Proc, 

6551),  26221 
Day  of  Prayer.  National  (Proc,  6553).  ■26499 
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Presidential 


Delenrf  Transponanon  Da>  srni  Week,  National 

(Proc  6562),  29519 
Disability  Employment  Awareness  Month. 

National  (Proc  6605 1.  52627 
Domestic  Violence  Awareness  Month.  National 

-Proc  6619),  58255 
Dochnle.  General  Jame^  H    Jcath  of  (Proc. 

6598).  51559 
I>i^n  Svndrome  Awareness  Month,  National 

Proc   661!  I,  53831 
Drug  Abuse  Resistance  Education  Day, 

National,  !v<i^  and  !4*^4  .Proc-  6588), 

47(^*1 

Drunk  and  Drugged  Dnving  Prevention  Month, 

National  I  Proc  6633),  64363 
Education  and  Shanng  Day.  U.S.A.  (Proc. 

6540).  17773 
Emersien^v  Medical  Services  Week,  1993  and 

iQ^J    Prx  6567).  31893 
EnergN  ^j.areness  Month  (Proc  6597).  50245 
Familv  Week..  National.  1993  and  1994  (Proc 

66281.  6225" 
Farm-Citv  Week,  National  (Proc  6624),  61607 
Fanr,  Safef>  and  Health  Week.  National  (Proc. 

^sgs,   4^W)3 
Father  s  Dav    Proc  6573).  33753 
Fellowship  and  Hope.  National  Day  of  (Proc. 

6525-,  SQP 
Fifth  Anniversary  Dav  (>f  Remembrance  for  the 

Victims  ol  the  Bombing  of  Pan  Am  Flight 

103  (Proc  6642),  67625 
Firefighters  Day.  National  (Proc.  6639),  65865 
Fire  Prevention  Week  (Proc  6601),  51723 
Rag  Day  and  National  Flag  Week  'Proc.  6572). 

33185 
Forest  ProduLis  N>.eek.  National  (Proc.  6614), 

5-i'i;" 
Former  Pnsoner  of  War  Recognition  Day, 

National  'Proc   6541).  19315 
Future  Farmers  of  America  Organization 

Awareness  Week   National  (Proc.  6531), 
IIQ*!! 
General  Puiasks  Menionai  Day  (Proc.  6610), 

Geography  Awareness  Week    1993  and  1994 

I  Proc   66;?  I.  M  "h^y 
German- American  Day  (Proc  6604),  52389 
Gold  Star  Mother  s  Day  (Proc  6590).  48587 
Good  T^n  Day.  National  (Proc  6520).  467 
Creek  Independence  Day    A  National  Day  of 
Celebration  of  Greek  and  American 
Dem«rac>    Proc   65'*9i,  166OT 
Health  Information  Management  N^^eek 

Nauondi    Pr''>.    ^^l'      '-^157 
Heart  Month    Amencin    Pr  x    6528),  8691 
Helsinki  Human,  Rights  Day  (Proc.  6584), 

41621 
Hipanic  Heritage  Month.  National  (Proc. 

6'92/,487-'l 
Hoine  Care  Week.  National,  1993  and  1994 

I  Proc   66311,  632^9 
Hospice  Month.  National.  1993  and  1994  (Proc. 

66301.  632'''' 
Human  Rights  Day,  Bill  of  Rights  Day.  and 

Human  Rights  Week  (Proc.  6637).  65527 
International  Year  of  the  Family,  1994  (Proc. 

6634),  6466" 
lnshAn:iencan  Heniage  Month  (Proc.  6533), 

1318" 
Jewish  Heritage  Week  i  Prtx  6550),  26219 
Korean  Armistice  *iMt\  anniversary  (Proc.  6582) 

40717 

Law  Day.  USA   (Proc  6555).  26503 
Law  Enforcen«nt  Training  Week    Ndtiotid,! 

iProc  6523),  3195,68289 
Leif  Enkson  Day  (Proc  6607).  53097 

lit 


Literacy  Day,  National,  1993  and  1994  (Proc 

6578).  36585 
Loyalty  Day  (Proc  6556).  26505 
Lyme  Disease  Awareness  Week.  1993  and  1994 

(Proc  6571).  32267 
Mamnwgraphy  Day.  National  (Proc  6615), 

54269 
Maritime  Day.  National  (Proc  6564).  29949 
Marshall,  Thurgood;  death  of  (Procs.  6525. 

6526).  6187,  6436 
Martin  Luther  King,  Jr    Federal  Holiday  fProc 

6524),  4293 
Mental  Illness  Awareness  W  eek    Proc   6603), 

52387 
Military  Families  Recognition  Day.  National 

(Proc.  6627),  61799 
Minority  Enterprise  Development  W  eek  i  Prw 

6591),  48589 
Mothers  Day  (Proc  6559),  27917 
Nancy  Thurmond  Moore  National  Organ  and 

Tissue  Donor  Awareness  Week  (Proc 

6548).  25539 
Older  Americans  Month  'Pr(x  6565).  30935 
Pan  American  Day  and  Pan  American  Week 

(Proc  6545),  2109^ 
Poison  Prevention  Week   National    Proc  6536). 

15413 
POW/MIA  Recognition  Day.  National  (Proc 

6587).  47199 
Prayer  for  Peace.  Memonal  Day  (Proc  6566). 

31325 
Preschool  Immunization  Week.  National  (PrcK 

6542).  19317 
Rehabihtation  Week.  National.  1993  and  1994 

(Proc  6596),  50243 
Ridgway,  Matthew  B..  death  of   Proc.  6583), 

41169 
Safe  Boating  Week  National    Proc  6570), 

32041 
Sanctity  of  Huiruin  Life  Dav    National  (Proc 

6521),  469 
Save  Your  Vision  Week  ( Proc  65321,  13185 
School  Lunch  Week.  National  iProc  6609). 

53101 
Small  Business  Week  iProt  6561),  28915 
Thanksgiving  Day  (Proc  6625).  61609 
United  Nations  Day  (Prtx;  6618).  57715 
Veterans  Day  (Proc  6621).  59637 
Veterans  Golden  Age  Games  Week.  National 

(Proc.  6581).  40031 
Visiting  Nurse  Associations  Week.  National 

(Proc  6529).  109^7 
Volunteer  Week.  National  iProc  6546).  21341 
Walking  Week.  National  (Proc  6558).  27649 
White  Cane  Safety  Day  iProc  6612).  53833 
Women  and  Girls  in  Sports  Day,  National 

(Pioc.  6527).  7477 
Women  Veterans  Recognition  Week.  National 

(Proc.  6622),  60359 
Women's  Equality  Day  (Proc  6586),  44433 
Women's  History  Month  (Proc  6537).  15751 
World  AIDS  Day  (Proc  6632),  63883 
Worid  Food  Day,  1993  and  1994  (Proc  6613). 

54025 
World  Trade  Week  iProc  6563).  29775 
World  War  II  fiftieth  anniversary  national 

observance  iProc  6568),  31895 
Wright  Brotherv  Day  iProc  6638),  65529 
Youth  Sports  Program  Day.  National  (Proc 
6576).  3611" 
EXECLT1\T;  ORDERS 
Angola,  prohibiting  certain  transactions  involving 

UNITA  (EC  12865),  51005 
Armed  Forces 
Military  Outstanding  Volunteer  Service  Medal. 
I  esublishment  (EO  12830),  4061 


Budget  control  (EO  12857),  42181 
China.  People's  Republic  of,  renewal  of  most- 
favored-nation  trade  status  in  1994. 
conditions  (EG  12850),  M327 
Committees,  establishment,  renewal,  terminations, 
etc 
Continuance  of  cenain  Federal  advisory 

committees  lEO  12869),  51751 
Council  on  Sustainable  Development. 

President's  (EO  12852),  35841 
Don^stic  Policy  Council,  establishment  (EO 

12859),  44101 
Economic  Council.  National,  establishment  (EO 

12835),  6189 
Emergency  board  to  investigate  dispute  between 
the  Long  Island  Rail  Road  and  certain  of 
Its  employees  lEO  12874).  54921 
Entitlement  Reform.  Bipartisan  Commission  on; 

amendment  (EO  12887).  68713 
Entitlement  Reform.  Bipanisan  Commission  on; 

establishment  (EO  12878).  59343 
Federal  advisor,  committees,  termination  and 

limitation  i'eO  12838).  82()7 
Foreign  Intelligence  Advisory  Board. 

President's,  establishment  lEf)  12863), 
48441 
Foreign  Investment  m  the  L  niied  Stales. 
Committee  on.  member  addition  (EO 
128601.  47201 
Historically  Black  Colleges  and  Universities. 
President's  Board  of  Advisors  (EO  12876), 
58735 
Information  Infrastructure,  L  S    Advisory 
Council  on.  National,  establishment  (EO 
12864).  48773 
Research  Council.  National,  amendments  (EO 

12832).  5905 
Science  and  Technolog)  Council.  National; 

establishment  (EO  12881).  62491 
Science  and  Technology.  President's  Committee 
of  Advisors  on.  establishment  (EO  12882). 
62493 
Sustainable  Development,  President's  Council 

on.  membership  change  (EO  12855),  39107 
Trade  Promotion  Coordinating  Comminee; 

establishment  (EO  128^0).  51753 
Urban  Families.  National  Commission  on 

America's,  reporting  penod  extension  (EO 
12827).  211 
Compact  of  Free  Association  with  (he  Marshall 
Islands.  .Micronesia,  and  Palau.  management; 
amendment  (EO  12877),  591.S9 
Construction  projects.  Federal,  revocation  of 

project  agreements  prohibition  and  mandatory 
posting  of  notice  staling  that  workers  are  not 
required  to  join  union  (EO  12836),  7045 
Courts-Martial  Manual,  United  States.  1984. 

amendinents  (EO  12888).  69153 
Cuban  Democracy  Act  implementaxion  lEO 

12854).  36587 
Defense  Department: 

Uniformed  services,  pay  and  allowances; 
adjustinems  (EO  12886).  68709 
Deficit  reduction  fund,  establishment  (EO  12858), 

42185 
Drug  Control  Program.  National  (EO  12880). 

60989 
EURATOM;  U  S  nuclear  cooperation  (EO 

12840),  13401 
European  Community-U  S   agreement  on 
reciprocal  Government  procurement  (EO 
12849),  30931 
Export  controls,  termination  of  emergency 

authonty  for  certain  items  (EO  12867).  51747 
Facilities  construction  and  maintenance  on  U.S. 
boixlers;  amendment  (EO  12847).  295!  1 
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Foreign  assistance:  delegations  of  authority  (EO 

12884).  64099 
Government  agencies  and  employees 

Alternative-fueled  vehicles.  Federal  Government 

use(EO  12844),  21885 
Energy-efficient  computer  equipment  purchase 

requirement  (EO  12845),  21887 
Executive  branch  appointees  ethics 

commitments  (EO  12834),  5911 
Executive  branch  internal  regulations; 

ehmination  of  one-half  (EO  12861),  48255 
Executive  Schedule  (Levels  IV  and  V); 

adjustments  (EG  12841).  13529 
Executive  Schedule  (Level  V);  addition  (EO 

12833).  5907 
Federal  acquisition,  recycling,  and  waste 

prevention  (EO  12873),  54911 
Federal  agency  procurement  requirements  for 
ozone-depleting  substances  (EO  12843). 
21881 
Federal  Government  productivity  improvement 

and  deficit  control  (EO  12837),  8205 
Federal  pay  administration  authontv:  delegation 

(EO  12883),  63281 
Intergovernmental  enhancement  partnership  (EO 

12875),  58093 
Personnel  management  authorities;  delegation 

(EO  12828),  2%5 
Reduction  of  100,000  Federal  positions  (EO 

12839),  8515 
Setting  customer  service  standards  (EO  12862), 
48257 
Haiti: 
Blockage  of  government  property  in  U.S.  and 
prohibition  of  transactions  (EO  12853), 
35843 
Blockage  of  property  in  U.S.  of  persons 
obstructing  democracy  in  Haiti  (EO 
12872).  54029 
Homelessness:  Federal  plan  to  break  its  cycle  (EO 

12848).  29517 
Industnal  Security  Program,  National  (EO  12829). 
3479 
Amendments  (EO  12885),  65863 
International  Development  Law  Institute; 
designation  as  public  international 
organization  (EO  12842),  17081 
Labor-management  partnerships  (EO  12871), 

52201 
Navy  Department;  succession  of  authority  to  act 

as  Secretary  of  the  Navy  (EO  12879),  59929 
North  American  Free  Trade  Agreement  (NAFTA); 

implementation  (EO  12889).  69681 
Pollution  prevention  requirements  and  nght-to- 
know  laws;  Federal  compliance  (EO  12856), 
41981 
Regulatory  planning  and  review  (EO  12866), 

51735 
Weapons 
CheiTucal  and  biological,  proliferation  and  use; 
sanctions  and  export  control  (EO  12851), 
33181 
Nuclear,  biological  and  chemical,  proliferation 
activities;  measures  to  restrict  participation 
by  United  States  persons  (EO  12868). 
51749 
Yugoslavia,  Federal  Republic  of  (Serbia  and 
Montenegro): 
Economic  sanctions  (EO  12846),  25771 
Foreign  assets  control  (EO  12831),  5253 

ADMINISTRATI\  E  ORDERS 

Abortion 
(Privately  funded)  at  military  hospitals; 

authonzation  (Memorandum  of  January  22, 

1993).  6439 
Counseling  in  family-planning  clinics 

(suspension  of  "gag  rule")  (Memorandum 

of  January  22,  1993),  7455 


RU-486  (Mifepristine)  drug;  personal  use 
importation 'ftito  US  (Memorandum  of 
January  22,  1993).  7459 
Africa;  refugee  assistance  (Presidential 

Determination  No.  94-5  of  December  3, 
1993),  45777.  65277 
Albania,  Armenia.  Azerbaijan.  Belarus.  Georgia, 
Kazakhstan.  Kyrgyzstan.  Moldova.  Mongolia. 
Romania.  Russia.  Tajikistan.  Turkmenistan. 
Ukraine,  Uzbekistan;  continuation  of  waiver 
of  Trade  Act  of  1974  restnctions  (Presidential 
Determination  No.  93-25  of  June  2,  1993). 
33005 
Angola;  certification  of  free.  fair,  and  democratic 
elections  (Presidential  Determination  No.  93- 
32  of  July  19,  1993),  40309 
Arms  Control  and  Disarmament  Agency  1992 
annual  activity  report;  authority  delegation 
(Memorandum  of  January  15.  1993),  6339 
Assault  pistol  importation  (Memorandum  of 

August  11,  1993).  50831 
Bosnia  and  Croatia  refugees  and  conflict  victims; 
assistance  (Presidential  Determination  No.  93- 
22  of  May  19,  1993),  31463 
Bulgaria;  certification  of  compliance  m\h 
emigration  standards  (Presidential 
Determination  No  93-26  of  June  3,  1993), 
33007 
Bulgaria-US.  nuclear  energy  cooperation 

agreement  (Presidential  Determination  No. 
93-37  of  September  2.  1993),  48263 
(Zanada-U.S.  international  railway  tunnel; 
construction  authorization  to  Canadian 
National  Railway  Co  and  Grand  Trunk  Coip. 
and  their  subsidianes  (Permit  of  May  17, 
1993),  29513 
Chemical  and  biological  weapons;  continuation  of 
export  control  regulations  (Notice  of 
November  12.  1993).  60361 
China: 
Export-Import  Bank  loan  extension  (Presidential 
Determination  No.  93-19  of  April  15. 
1993),  21889 
Most-favored-nation  trade  starjs  renewal 

(Presidential  Determination  No.  93-23  of 
May  28,  1993).  31329 
Cook  Islands;  eligibility  to  receive  defense  articles 
and  services  (Presidential  Determination  No. 
93-10  of  January  6.  1993).  5245 
Ecuador,  drawdown  of  DOD  articles  and  supphes 
for  intemational  disaster  assistance 
(Presidential  Determination  No.  93-27  of  June 
24.  1993).  49175 
EPA;  authority  delegation  to  Administrator  to 
review  emergency  release  authonties  and 
transmit  message  to  Congress  (Memorandum 
of  August  19.  1993),  52397 
Federal  energy  conservation  annual  report. 

authonty  delegation  to  Secretary  of  Energy 
(Memorandum  of  June  23.  1993),  34519 
Fetal  tissue  transplantation  research;  Federal 

funding  (Memorandum  of  January  22,  1993). 
7457 
Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropnations  Aa: 
Funds  expenditure  (Presidential  Determination 

No.  93-7  of  January  5,  1993),  4059 
Funds  withholding  (Presidential  Determination 
No  94-4  of  November  19,  1993),  63519 
Generalized  System  of  Preferences;  amendments 

(Memorandum  of  June  25,  1993),  34861 
Government  agencies  and  employees: 
Executi\e  branch  nianagement  reform 

(Memorandum  of  October  1,  1993),  52393 
General  Schedule  employees;  comparability 
pavment  rate  schedule  and  localities 


(Memorandum  of  December  1,  1993). 
64097 
Negotiated  rulemaking  (Memorandum  of 

September  .30.  1993).  52391 
Procurement  through  electronic  commerce, 
streamlining  initiative  (Memorandum  of 
October  26,  1993),  58095 
Public  Health  Service  commissioned  officers; 
award  of  rmlitary  nbbons,  medals,  and 
decorations  ( Memorandum  of  December 
30,  1992),  3485 
Streamlining  the  bureaucracy  (Memorandum  of 
September  11,  1993),  48583 
Gun  dealer  Ucensing  (Memorandum  of  August  1 1. 

1993),  50833 
Guyana;  eligibility  to  receive  defense  articles  and 
services  (Presidential  Determination  93-35  of 
August  30,  1993),  48259 
Haiti 
Continuation  of  Haiuan  emergency  (Notice  of 

September  30.  1993).  51563 
Reconstruction  and  reconciliation  (Presidential 
Determmation  No.  93-28  of  June  25, 
1993).  37631 
Refugee  assistance  (Presidential  Determination 
No.  93-15  of  February  27,  1993).  13183 
Horn  of  Africa  assistance;  authonty  delegation  of 
reporting  requirement  to  Administrator  of 
Agency  for  Intemational  Development 
(Memorandum  of  July  19.  1993),  39109 
Iran  emergency,  continuation  (Notice  of  November 

I.  1993).  58639 
Iraqi  emergency;  continuatioa  (Notice  of  July  20. 

1993),  39111 
Ireland  and  Northern  Ireland;  contributions  lo 
international  fund  (Presidential  Determination 
No.  93-42  of  September  30,  1993).  52629 
Israel: 
Loan  guarantees  (Presidential  Determination  No. 

93-44  of  September  30,  1993).  52209 
Military  assistance  (Presidential  Determination 
No.  93-17  of  March  30).  19193 
Japan: 
Certification  of  nondiscrimination  in 
procurement  of  US  produas  for 
govemment  use;  authority  delegation  to 
U.S.  Trade  Representative  (Presidential 
Determination  No.  93-29  of  June  29. 
1993).  35357 
Trade  restrictions,  delegation  of  authonty 
(Presidential  Determination  No.  94-3  of 
October  29.  1993),  58637 
Jordan;  assistance  (Presidential  Determination  No. 

93-39  of  September  17.  1993).  51973 
Laos,  military  drawdown  to  locate  and  repatnate 
POWs  and  MlAs  (Presidential  Determination 
No  93-45  of  Sifptember  30.  1993),  5221 1 
Liberia;  economic  support  for  regional 

peacekeeping  (Presidential  Determination  No. 
93-41  of  September  29,  1993),  51977 
Libya;  continuation  of  state  of  emergency  with 
U.S.  (Notice  of  December  2,  1993),  64361 
Lithuania.  Latvia  and  Estonia,  certification  of 
substantial  withdrawal  of  Russian  armed 
forces  (Presidential  Determination  No  93-24 
of  May  31,  1993).  32269 
Marshall  Islands;  eligibihty  to  receive  defense 
articles  and  services  (Presidential 
Detennination  No  93-9  of  January  6.  1993). 
5243 
Mexico: 
Assistance  (Presidential  Determination  No.  93- 

40  of  September  28.  1993).  51975 
Motor  earner  licenses  issued  to  nationals. 

modification  of  moratorium  (Memorandum 
of  May  6.  1993).  27647 
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Micronc'.ia,  •.■lieihhif.  :o  recer.e  defense  articles 
and«:r.  !^e^  Presiderta.  Determination  No. 
93-8  of  JanuiT.  ^,.  i'^3..  5:41 

Morocco,  cenification  of  cooperation  with  U.N. 
in  Western  Sahara  self-determination 
^enlemen!  plan    Prtsidemia!  Determination 
\r    -y':!  of  Mav   12.  1993),  31461 

Moiamhique   refugee  assistance  (Presidential 

Deiermi nation  No.  93-34  of  August  9,  1993), 

4S"- 

Narcoii:^   -^.d^--  :<T"^ij-.  n^  i:\'.  transit  countries; 
certiri»;aiion,^    Pre,MJen::jj  Dctennination  No. 
93-18  of  March  31,  1993),  19033 
Nuclear  reactor  safety  initiatives  report  to 

Congress,  authonty  delegation  to  Secretary  of 
State  iVfetnorandurr     f  March  4,  1993), 
14303 
Refugees  admissions  numbers  (Presidential 

Deierminauon  No  94-1  of  October  1,  1993), 
52213 
Romania 

I  Jesemination  and  waiver  under  Atomic  Energy 
Act  of  1954  to  receive  nuclear  exports 
(Presidential  Determination  No  93-36  of 
August  30.  1993).  48261 
Trade  agreement  ( Presidential  Determination 
No.  93-30  of  July  2,  1993),  43785 
Russia  and  Emerging  Eurasian  Democracies 
disarmament  programs  facilitation;  authority 
delegation  (Meiiwrandum  of  December  30, 
1992),  3193 
Russian  military  exports  reports,  authonty 
delegation  (Meinorandum  of  February  3. 
1993),  8203 
Solomon  Islands;  eligibility  to  receive  defense 
articles  and  services  (Presidential 
Determinauon  No.  93-11  of  January  6,  1993), 
5247 
Somalia,  drawdown  of  commodities  and  services 
from  DOD  to  support  establishment  of  a 
police  force  (Presidential  Determination  No. 
93-43  of  September  30,  1993).  52207 
Soviet  Union,  former.  Independent  States  of, 
assistance  program  (Presidential 
Determinatioo  No.  94-6  of  December  6, 
1993),  65099 
Soviet  Union,  former.  Independent  States  of, 
report  assessing  effectiveness  of  U.S. 
assistance;  authority  delegation 
■Memorandum  of  January  29,  1993),  8201 
S  ^eden   sale  of  depleted  uranium  antitank 

ammunition  (Presidential  Dctennination  No. 
93-31  of  July  14,  1993).  40307 
Tajikistan,  refugee  assistance  (Presidential 
Determinauon  No  93-14  of  January  19, 
1993),  6341 
Trade: 

European  Community  discnminatory  trade 
policy  against  certain  US.  goods 
determination  of  existence  and  subsequent 
application  or  suspension  of  retaliatory 
measures,  authonty  delegation  to  U.S.  trade 
representative  (Presidential  Determination 
No.  93-16  of  March  20,  1993),  16345 
Trading  With  the  Enemy  Act;  extension  of  the 
exercise  of  certain  authoribes  (Presidential 
Determination  No  93-38  of  September  13, 
1993),  51209 
Uruguay  Round  of  Multilateral  Trade 

Negotiations;  Executive  summary  of  benefits 
to  U.S.  (Memofandum  of  December  IS, 
1993),  67263 
Correction,  68191 
Vanuatu;  eligibility  to  receive  defense  articles  and 
services  (Presidential  Determination  No.  93- 
12  of  January  6,  1993),  5249 
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Western  Samoa.  eligihih!>  to  receive  defense 
articles  and  services  (Presidential 
Determination  No  93-13  of  January  6.  1993), 
5251 
Yugoslavia,  FedcraJ  Republic  of  (Serbia  and 
Montenegro): 
Continuation  of  emergency  status  (Nonce  of 

May  25,  199 .'^i.  3069? 
Sanctions  enforcement  operation'-  account, 
transfer  of  $5  million  >  Presidential 
Detennination  No  93-20  of  Viav  \  199?). 
287  ST 

President  s  C  ommission  on  Model 
State  Dnig  Laws 

NOTICES 

Heanngs,  16249 
Meetings.  15386 

President's  Commission  on  White 
House  Fellowships 

NOTICES 

Meetings.  13811.  50982 

President's  C  ouncil  on  Sustainable 
Development 

NOTICES 

Meetings,  6844^ 

President's  Task  Force  on  National 
Health  Care  Reform 

NOTICES 

Hearings,  16264 

Meetings.  IS  177  21330.28655,29854 

Prisons  Bureau 

KlU.s 

Inmate  control,  custody,  care,  etc  : 
Administrative  remedy  procedures;  coverage 

extension  to  inmates  designated  to  contract 

Community  Corrections  Centers.  58246 
Donations  acceptance.  60768 
Education,  recreation,  and  librarv  programs 

annual  survey,  regulations  removed.  58247 
Education,  training,  and  leisure  time  program 

standards.  65851 
Inmate  recreation  programs.  65850 
Marriages,  Community  Corrections  Manager 

authonty,  58247 
Offenders  transfer  to  or  fr  m  foreign  countnes. 

47976 
Production  or  disclosure  of  Federal  Bureau  of 

Investigations/National  Cnme  Information 

Center  information.  68765 
Visiting  regulations,  39094 
Volunteer  community  service  projects,  5210 
Work/study  release;  regulations  removed.  58248 
Youth  Corrections  Act  institution:^  and 
programs.  50808 
Organization,  functions,  and  authority  delegations: 
Central  Office  et  al ,  44428 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Telephone  regulations  and  inmate  financial 
responsibility,  39096 

NOTICES 

Environmental  statements;  availability,  etc.: 
King  County.  WA,  9222 
Oahu  Island,  HI,  11630 
Philadelphia,  PA.  13647 
Worcester  County,  MA,  36223 


Pnson  institutions;  list  modification,  44429 

Prospective  Payment  Assessment 
Commission 

NOTICES 

Amencan  health  .;are  svstem.  .Medicare,  and 
prospective  payment  system  for  hospitals, 
proposal  request.  40170 

Meetings.  .■'69,  13652,  16721,31557,52799, 
64347 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research; 
Agency  for  Toxic  Substances  and  Disea.se 
Registry.  Centers  for  Disease  Control  and 
Prevention.  Food  and  Drug  Administration; 
Health  Resources  and  Services 
Administration.  Indian  Health  Service; 
National  Institutes  of  Health.  Substance 
Abuse  and  Mental  Health  Services 
Administration 

RULES 

Grants 

Family  planning  service  projects,  abortion- 
related  services;  compliance  standards; 

■gag  rule"  suspension,  7462 
Health  education  assistance  loan  program; 

bankruptcies.  67346 
Minonty  biomedical  research  support  program, 

61029 
Sienlization  of  persons  in  federally  assisted 

family  planning  projects,  33342 
Teaching  facilities  construction,  educational 

improvements,  scholarships,  and  student 

loans.  66297 
National  vaccine  program: 

Information  and  education;  vaccine  information 

materials,  30123 

PROPOSED  RULES 

Fellowships,  internships,  training: 

Agency  for  Health  Care  Policy  and  Research 
grants  and  contracts,  60510 
Correction,  63909 
National  Institutes  of  Health  research 
traineeships,  42039 
Grants 

Family  planning  service  projects;  abortion- 
related  services;  compliance  standards; 
gag  rule"  revocation,  7464.  34024 
Maternal  and  child  health  project  grants,  38995 
National  Institute  of  Environrt^ntal  Health 

Sciences  ha/jrdpu^  ujstc  worker  training, 
5(.)89" 
Medical  facility  construction  and  modernization; 
requirements  for  provision  of  services  to 
persons  unable  to  pay.  58828 
National  Institutes  of  Health,  special  volunteer 
serMces.  42270 

NOTICFJi 

Agencv  infonnaiion  collection  activities  under 

OMB  review.  3292.  4708.  6495.  8056.  12588. 
16411.  18411,  21741,  26144.  28595.  31728. 
32714,  36974,  38433,  40820.  42083,  44347, 
45344.  46977.  47747.  48661,  51365,  52498. 
54597.  58175.  60041.  62360,  66009,  68151 
Clinical  Laboratories  Improvement  A;t: 
Laboratory  test  systems,  assays,  and 

examinations,  specific  list;  categorization 
by  complexity,  .?9860 
Committees,  establishment,  renewal,  termination, 
etc 
Health  Promotion  and  Disease  Prevention 
Council,  7140 
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National  Vaccine  Advisory  Committee.  50009 
Research  Integnty  Commission.  66009 
Exceptional  Achievement  in  Orphan  Product 
Development  Award;  nominations 
solicitation.  63583 
Grant  and  cooperative  agreement  awards: 
Howard  University.  50009 
National  Academy  of  Sciences.  47747 
Grants  and  cooperative  agreements;  availability, 
etc  : 
Bllingual^icultural  service  demonstration 

projects  in  minority  health.  31298 
Family  planning  services.  33832.  59126 
Healthy  People  2000.  national  health  promotion 
and  disea.se  prevention  objectives  and 
related  prevention  policy  initiatives; 
implementation,  3037 
National  prevention  education  program,  33637 
Indian  Health  Service  facilities;  inpatient  and 
outpatient  medical  care 
1993  CY  reimbursement  rales.  17422 
Medical  care: 

Indian  Health  Service — 
Contract  health  service  delivery  area 

redesignation.  17602 
Contract  health  services;  reimbursement  rates, 
evaluation,  and  establishment;  Portland 
Pilot  Project;  termination  date  extended. 
11864 
Meetings 
Chronic  Fatigue  Syndrome  Interagency 

Coordinating  Committee.  44188.  59052 
Health  Promotion  and  Disease  Prevention 

Council.  6127 
1CD-9-CM  Coordination  and  Maintenance 

Committee.  15878.  34472.  57617 
National  Nutrition  Monitoring  Advisory 

Council.  25603,  51840 
National  Toxicology  Program;  Scientific 
Counselors  Board.  19466.  30794,  32539. 
51636.  53742 
National  Vaccine  Advisory  Committee,  6496. 

11241.  33639.  42738.  64590,  67414 
Orphan  Products  Board.  5999 
Research  Integrity  Advisory  Committee.  8597 
National  practitioner  data  bank: 

User  fees.  31215 
National  toxicology  program: 
Toxicology  and  carcinogenesis  studies — 
4,4'-Diamino-2.2-stilbenedisulfonic  acid. 

disodium  salt.  14219 
Allyl  acetate,  etc..  51637 
C.I,  Direct  Blue.  5.  14219 
C.I.  Pigment  Red,  3,  63384 
HC  Yellow.  14219 
Quercetin.  14220 
Resorcinol.  14220 
Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention. 

7568.  21743.  59043.  59052.  59054.  63584 
Commissioner  of  Food  and  Drugs.  32543 
Director,  Centers  for  Disease  Control  and 

Prevention.  578.  7791 
Emergency  Preparedness  Office.  58871 
Federal  Occupational  Health  Division.  30066 
Health  Resources  and  Services  Administration. 
6803.9573.  11612 
Pnmary  Health  Care  Bureau.  19137,  34265 
Indian  Health  Service.  17236.  38582 
Minority  Health  Office.  7140 
National  Institutes  of  Health.  4438.  6288.  8603 

8606.  19466.  33942.  36214,  64408 
Research  Integrity  Office  et  al ,  7140 
Substance  Abuse  and  Mental  Health  Services 

Administration,  Administrator.  7792 
Women\  Health  Office,  107.  4460 


President's  Council  on  Physical  Fitness  and 
Sports;  lAemofindum  of  agreement; 
termination.  36215 
Privacy  Act: 
Systems  of  records.  12589.  12968.  16537. 
68992 
Scientific  misconduct  findings;  policies  and 

procedures.  5012.  38409 
Vaccine  information  materials: 
Diphtheria,  tetanus,  and  penussis  (DTP) 

pamphlet,  addendum  availability.  17603, 
27622 
Veterans  Health  Care  Act: 
Limitation  on  prices  of  drugs  purchased  by 
cohered  entities.  68922 

Railroad  Reliremtnl  Board 

RULES 

Conflict  of  interests;  CFR  Part  removed.  48597 

Federal  claims  collection;  tax  refund  offset,  31343 

Railroad  Retirement  Act: 
Compensation  reporting  methods.  45249 
Social  security  overall  minimum  guarantee. 
53396 

Railroad  Unemployment  Insurance  Act; 
Benefits  registration.  45840 

PROPOSED  RULES 

Railroad  Retirement  Act: 

Compensation  reporting  methods,  11811 

Selection,  payment,  responsibilities,  and 

monitoring  representative  payees.  1 3225 

Social  security  overall  minimum  guarantee. 
16155 

Survivor  annuities  computation.  51024 
Railroad  Unemployment  Insurance  Act: 

Benefits  registration.  12005 

Normal  and  extended  benefits;  duration.  43577 
Regulatory  agenda.  25206.  57206 

NOTICES 

Agency  information  colleaion  activities  under 
0MB  review.  612.  3307.  6046.  7272,  8072, 
14597.  16721.  17630.  19503.  19861.  31557. 
31762.  34103,  35059.  45140.  47004.  49335. 
51122,  52335.  52516.  53587.  54385.  60075. 
63600,  68677 
Meetings;  Sunshine  Act.  5798.  6676.  17305. 

53244 
Privacy  Act: 

Computer  matching  programs.  13288.  32402 
Railroad  Unemployment  Insurance  Act: 
Employer  contnbution  rates.  5441.  65409 
Loan  repayment  from  railroad  unemployment 
insurance  account  to  railroad  retirement 
account.  41814 
Monthly  compensation  base  and  other 
determinations—  1994  CY.  64785 
Regional  Rail  Reorganization  Act.  benefit 

program;  termination.  35987 
Supplemental  annuity  program;  determination  of 
quarteriy  rate  of  excise  tax.  13111.  32553. 
4-'005.  6941? 

Ktc  laination  lUirtau 

PROPOSED  RULES 

Acreage  limitation;  landholder  requirements  for 

eligibility  to  receive  irrigation  water  from 

reclamation  projects.  59437 
Arid  lands;  reclamation  by  United  States. 

rescission.  65692 
Emergency  Drought  Act  policies,  procedures,  and 

authorizations,  rescission.  65694 
Exchange  or  amendment  of  farm  units  on  Federal 

reclamation  projects;  rescission.  65693 
Public  Works  ,Appropriation  Act  for  Teton  Dam; 

administrative  claims,  rescission.  65693 


Reclamation  Reform  Act  of  1982.  implenKnt^jon 
in  Western  States.  64277 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  60053.  65394 
Colorado  River  reservoirs;  coordinated  long-range 

operation.  1 1 864 
Contract  negotiations: 
Quarteriy  status  tabulation  of  water  service  and 
repayment.  6006.  27740.  39828.  55077 
Environmental  statements,  availability,  etc, 
Arrowwood  National  Wildlife  Refuge.  ND. 
water  management  capabilities,  64335 
Cachuma  Project,  CA,  52118 
Central  Valley  Project.  CA.  7242.  13276. 

25846.  25847 
Central  Valley  Project.  CA.  water  service 
contracts  to  El  Dorado  County  Water 
Agency.  28034 
Columbia  Basin  Project.  WA.  50048 
Elephant  Butte  and  Caballo  Reservoirs  et  al.. 

NM.  66383 
Glenn-Colusa  Imgation  District  fish  screening 

facilities  improvements.  CA.  52506 
Los  Vaqueros  Project.  CA.  62132 
Reclamation  Reform  Act  of  1982; 

implementation  in  Western  Slates.  64336 
Rio  Grande  floodway  projects.  NM,  7243 
Rio  Grande  River  maintenance  program.  NM. 

4179.  11869.  39227 
Rogue  River  Basin  Project  OR.  39834 
Salinas  Valley  Seawater  Intrusion  Program.  CA. 

17624 
Tongue  River  Dam  Projea.  MT.  66016 
Westside  Imgation  Projea.  WY.  33943 
Yellowtail  Afterbay  Dam  water  quality  study. 
MT.  30181.  30803 
Meetings: 
Colorado  River  Basin  Salinity  Control  Advisory 

Council.  52504 
Stillwater  Area  remediation  plan.  NV,  64779 
Trinity  River  Basin  Fish  and  Wildlife  Task 
Force.  38436 
Motor  vehicle  use  restnctions: 

Amencan  Falls  Dam.  ID.  68658 
Realty  actions,  sales,  leases,  etc.: 

Arizona.  40832.  44194 
Water  resources  planning,  discount  rale  change. 
5411 
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RULES 

Refugee  resettlement  program 
Cash  and  medical  assistance.  11793.  16777. 
29981.46089.64499 
Withdrawn.  1^77.  40754 
State  legalization  impact  assistance  grants.  31912 

PROPOSED  RULES 

Refugee  resettlement  program 
Ca-sh  and  medical  assistance.  39181 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc 
Refugee  resettlement  program.  40437 
Social  services  for  refugees;  State  allocations. 
29586 

K«.^ulatur\  itiiurniation  Service 
Center 

PROPOSED  RULES 

Unified  agenda  of  Federal  regulations.  24002. 
56002 
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Research 


Research  and  Special  Programs 
Administration 

RLLES 

Hazardous  materials 
Cargo  lank  motor  vehicle'^   frequently  asked 

questions  concerning  requirements.  53626 
Cargo  tanks,  manufacture,  operation,  etc.; 

requirements,  compliance  date  extension. 

Cargo  tanits   registered  inspectors  and  design 
;ertif>ing  engineers  registration. 
grandfather  provision.  46872 
Editonal  corrections  and  clarifications,  51524 
EJevated  temperature  raatenais,  ■''^44 
Hazardous  maienais  transportation- 
Bulk  packagings  containing  oil,  oil  spill 
prevention  and  response  plans, 
correction,  6864,  88:u,  yy^Qfl,  33918 
VliscelUneous  amendments.  504% 
RegistraQon  and  fee  a.ssessmcnt  program, 
technical  revision.  I^M" 
IntemationaJ  Civil  ,A\iaiion  Organization's 
Technical  instructions  for  Safe 
Transportation  of  Dangemus  Cioods  by  Air; 
implementation.  ?i>t9: 
Penormance-onented  packaging  standards — 
Infectious  substances,  including  regulated 

medical  *a.slc,  i:!«:.  66302 
Miscellaneous  amendments.  50224 
Registration  and  fee  assessment  program.  10985 
Safe  transportaoon  training.  ^85C 
Omnibus  Tr^sponaticn  Emplovee  Testing  Act  of 

Workplace  drug  testing  prograni>   management 
information  system.  ftS'-J-i 
Pipeline  saferv 

Incorporation  bv  reference,  standards  update, 
145N 
Correction.  45268 
Leakage  surveys  on  distribution  lines  located 

.ouLside  business  districts,  54524 
Natural  gas  transportation,  etc, — 

Compressor  station  buildings;  gas  detection 
and  monitor.ng,  4,84^< 
Omiubus  Transporution  Emplo'.ee  Testing  Act 
of  ]99[  — 
Drjg  and  alcohol  testing  data,  information 
collection  and  reporting,  68258 
Onshore  oil  pipelines   response  plans,  244, 

21260 
State  .grants   iHixation  fonnula.  10985 

PROPOSED  RULES 

Food  safety  regulations 

Safeguarding  food  from  contamination  during 
iransponation,  29698 
Hazardous  raatenais 
Cargo  tanks   manufaaure,  qualification,  and 

maintenance,  12316 
Container-on -flatcar  and  trailer-on-flatcar 
services,  hazardous  materials 
transportation.  27257 
Intrastate  shippers  and  earners,  regulations 

compliance,  36920.  38111 
Performance  oriented  packaging  standards— 
Infeaious  substances,  indixling  regulated 

medical  *aste,  12207 
Miscellaneous  amendments.  37612 
Poisonous  materials  labeling  reauirements. 

59224 
Tank  cars,  crash* orthiness  protection 

requirements,  525"4 
Tank  car  tanks   cracks  pits,  corrosion,  lining 
flaws  thermal  protection  flaws,  and  other 
defects,  detection  and  repair.  48485 
Omnibus  Transponation  Employee  Testing  Act  of 
1991 
Alcohol  use  by  transportation  workers, 
limitation,  7197 
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Pipeline  safety 
Gas  pipeline  safety  standards;  NAPSR  report 
on  recommendations  for  revision, 
regulatory  review.  59431,  68382 
Hazardous  liquid  transportation,  pipelines 

operating  at  20  percent  or  less  of  specified 
minimum  vield  strength,  12213 
Natural  gas  transportation,  etc  — 

Service  lines,  excess  flow  valve  installation. 
21524,  33064 
Property  and  passenger  tariffs,  electronic  filing, 
287.  12350 

NOTICES 

Composite  cvlinders  used  in  self-contained 

breathing  apparatus  or  other  services,  service 
life,  safetv  advisory,  6()i99 
Federal  Radionaviganon  Plan  1 1992  edition), 

availability,  '9856 
Fonn4!  financial  schedules,  voluntary  automated 
reporting  on  diskette  or  magnetic  tape 
cartridge.  16260 
Gas  disinbution  and  gas  transmission  facilities 
owners  and  operators,  advisory  bulletin, 
18443 
Hazardous  liquid  and  natural  gas  pipeline  facilities 
m  flo<,xl  areas,  advisory  bulletin  to  owners 
and  operators,  41  ?2!,  61  PS 
Hazardous  materials 
Applications,  exemptions,  renewals,  etc  .  4735, 
6170,  6r6,  ''906,  8814,  8815.  13820, 
13821,  19869,  19870,  29250,  29251, 
33483.  33484,  33968,  36248,  38458. 
38460.  43400,  43401,  48931,  53237. 
60726,  60728.  657  58,  65759 
Bulk  tank  earners  transporting  flammable 
maienal,  audible  back-up  alarm, 
.Massachusetts  requirement,  preemption 
determinauon.  62707 
Cargo  tanks  transporting  flammable  and 
combustible  liquids,  California 
requirements,  4893? 
International  standards  on  transport  of 
dangerous  goods — 
Competent  authority  ruling.  69447 
Registration  and  fee  assesment  program,  26040 
Tank  cars,  excepted  thermal  protection  systems 
list.  28436 
Hazardous  materials  transponation,  preemption 

determinanons,  32418 
High  pressure  aluminum  SCUBA  cylinder  rupture, 

safety  advisory,  42620 
High  pressure  composite  hoop  wrapped  cylinders, 

safety  advi.sory,  15895 
Meeangs; 

Aviation.  Manne  and  Land  Radionavigation 

Uscrv  Conferences,  48942 
International  standards  on  transpon  of 

dangerous  goods,  13521,  32168,  34840, 
48087,58376,61139,69448 
f>ipeline  Safety  Advisory  Committees.  38807 
Pipeline  Safety  Office,  nsk  based  pnontization 
planning.  398^ 
Memorandums  of  understanding 

Natural  gas  transportation  facilities,  7884 
Metric  system  conversion  policy,  4197 
National  preparedness  for  response  exercise 
program,  guidebnes  availability,  53990 
Pipeline  safety 

Dnig  testing  information,  advisory  bulletin  to 
pipeline  operators  and  contractors,  6501 1 
Risk  assessment  pnontization,  51402 
Snow  accumulation  on  pipeline  facili'ies.  7034 
User  fees,  43982 
Pipeline  saferv,  waiver  peutions 

ARCO  Oil'*  Gas  Co  ,  26381,  65423 
Panhandle  Eastern  Corp  .  13823 


Reports,  availability,  etc 

High-level  radioactive  waste  and  spent  nuclear 

fuel,  shipping,  identification  of  factors  for 

selecting  modes  and  routes,  69450 
Applications,  hearings,  determinanons.  etc.: 
Chemical  Waste  Transportation  Institute,  53614, 

65226 
Chemical  Waste  Transportation  Institute  et  al„ 

29322 
HASA.  Inc  ,  et  al .  53239 
National  Solid  Wastes  Management  Association. 

11176 
New  York,  NY,  9237.  19148 
Swimming  Pool  Chemical  Manufacturers 

Association,  8480,  8488,  8494 

Resolution  Trust  Corporation 

RLXES 

Government  ethical  conduct  standards,  8220 
Investigation  procedures,  58938 
Pnvacy  Act,  implementation,  476 
Program  Fraud  Civil  Remedies  Act; 

implementation.  34870 
Service  of  process,  18144 
Correction,  21627 

PROPOSED  RULES 

Regulatory  agenda.  25412.  57406 

NOTICES 

Coastal  Barrier  Improvement  Act;  property 
availability 
Arlington  Timberiakes,  TX,  29841 
Blackstone  Open  Space  Parcel,  CA.  42750 
Brookside  Meadows,  CA.  12606 
Campobello  Island  Estates.  Canada,  34835 
Camp  Verde  Property.  AZ,  and  Vallejo 

Property.  CA.  58022 
Carmel  Valley  Ranch/Open  Space,  CA.  14597 
Carmel  Valley  Ranch/Residential,  CA.  14598 
Denton  County -Lake  view  property,  TX,  19862 
Dominion,  TX,  29842 
FM  1382/Cedar  Hill.  TX,  12606 
Forest  Lakes  Village,  CO,  11875 
Forges  Field  Development,  MA,  17438 
Giannim  Land,  CA,  14598 
Green  Valley,  AZ,  19863 
Hunter's  Glen  at  Jefferson,  NJ,  19862 
Inland  Pacific,  CA,  et  al  .  52335 
Joe  Pool/ 108,  TX,  19863 
Kiawah  Island  Resort/Ocean  Course,  SC.  14599 
Kiawah  Island  Resort/Seabrook,  SC,  14599 
Lake  Ridge/330.  TX,  12607 
Moon  River,  FL,  33677 
Mountain  Creek,  TX,  11876 
Mountain  Lakes  Estates,  NJ,  33678 
Northern  Parcels  of  Tuscany  Hills.  CA,  29843 
Oak  Summit,  CA,  17439 
Oak  Tree  West,  CA,  14600 
Onnda  Oaks.  CA,  14600 
Panso  Cumbres,  CA,  34836 
Rams  Hill  Country  Club,  CA,  29843 
Rancho  La  Quinta  Partners.  CA.  14601 
South  Dade  Agro  property,  FL.  30832 
Stallion  Spnngs  and  Sky  Mountain  Resort.  CA, 

58023 
Sumter  County  Land,  FL,  43663 
Sunset  Hammock,  FL,  30833 
Tract  17413-4  and  Parcel  14  of  PM  23910, 

Riverside  County,  CA.  33678 
Wyemoor/Hait)or  Point  and  Buckeystown/ 
Dudrow,  MD.  60075 
Contracting  with  firms  pany  to  lawsuits  with  RTC, 

FDIC,  and  FSLIC,  policy  statement,  61933 
Contracting  with  firms  with  related  enuty  defaults 
on  financial  obligations,  policy  statement, 
three-patt  list,  18234,  21776,  27318 
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Rural  Development  Administration 

RILES 

Rurai  deveiopmeni 
Communitv  facility  loans  and  grants,  5564, 

!:^62.  ■1263'' 

Rural  Electrification  Administration 

RULES 

Electric  loans; 

Borrower  accounting  requirements,  59822 
Borrower  investments,  52639 
Federal  Financing  Bank  loans;  refinancing  and 
prepayment  guidelines,  51007 
Correction,  58729 
Lien  accommodations  and  subordinations. 

53835 
Pre-loan  policies  and  pnxeJure^.  66260 
Electric  standards  and  specifications 
Electnc  and  telephone  systems,  umbe:  products 
acceptable  for  use,  41394 
Federal  statutes,  regulations  and  executive  orders; 
compliance: 
New  building  construction,  seismic  safety, 
32438 
Rural  development 
Distance  learning  and  medical  link  grant 

program.  11507.  13194.  67306 
Loan  payments  for  rural  development  projects; 
deferments.  21637 
Telecommunications  standards  and  specifications: 
Digital,  stored  program  controlled  central  office 
equipment  iForm  522 1  general 
specification,  3W?" 
Correction.  36252 
Filled  telephone  cables.  29327.  29336.  32749 
Matenals.  equipment  and  construction, 

specifications  for  filled  buned  v'.ires,  61002 
Telephone  loans 

Borrower  investmenis,  '^Z^'^ 
Federal  Financing  Bank  loans,  refinancmg  una 
prepayment  guidclmfs.  51007 
Correction.  58724 
Policies,  procedures,  and  requirements,  tiered  or 
multi-level  system  and  telecommunications 
modemizat'on  plan  establishment.  66250 

PROK)SED  RIT,F.S 

Electnc  loans 

Borrower  fidelir\  dnc\  ir.Mjrance  -equircments, 

25786 
Discounted  prepavrneniv,  4!s465 
General  and  pre-loan  fxilicie^  and  procedures 
common  lo  insured  and  guaranteed  electnc 
loans,  long-range  financiai  forecasts   -U>^ 
Correction.  48800 
Lien  accommodations  and  subordinations, 

12552 
REA  borrowers;  audit  policy,  censficd  piiblic 

accountant  rexjuirement,  49442 
Title  evidence  policies  and  procedures,  21661 
Local  account  computauons.  prcvedurcs  ^nJ 

policies.  18043 
Rural  development 

Rural  economic  deveiopmeni  loan  and  grant 
program.  52688 
Telecommunications 

Software  license  agreement,  29363 
Telecommunications  standards  and  specifications. 
Filled  fiber  optic  cables,  specification,  46097 
Outside  plant  housings  and  serving  area 

interface  systenxs,  specification,  46110 
Terminating  cables  specification.  60560 
Telephone  loans 

Borrower  fidelity  .inJ  insurance  requireiTicnis 
25786 


Loan  secuntv  documents:  adljmed  net  worth 
10  as>,et  jgquirements  in  momafc  between 

RE.A  and  iis  b<irTowers.  68780 
Title  evidence  policies  and  procedures,  21661 

NOTICES 

Environmental  statements:  availability,  etc.: 
,Anzona  Electnc  Pov>.er  Cooperative,  Inc..  8253 
Associated  Electnc  Cooperative.  Inc  .  17860 
Butler  Rural  Electric  Cooperative,  Inc.  21969 
Cape  Haiteras  Electric  Membership  Caq>., 

67768 
Central  Virginia  Electric  Cooperative.  6775 
Golden  Valley  Bectnc  Association.  Inc..  57582. 

64353 
Joe  Wheeler  Electric  Membership  Corp.,  30013 
Palmetto  Electric  Cooperative.  Inc.,  16170 
Seminole  Electnc  Cooperative.  Inc.  60592 
Western  Farmers  Electnc  Cooperative,  68850 
Wright-Hennepin  Cooperative  Electric 
Association,  59704 
Grants  and  cot^ierative  agreements;  availability, 
etc: 
Distance  learning  and  medical  link  program, 
33067,  67391 

Rural  Telephone  B.Tink 

RULES 

Telephone  loans: 

Policies,  procedures,  and  requirements,  tiered  or 
multi-level  system  and  telecommunications 
modernization  plan  estabhshmcnt.  66250 

NOTICES 

Loan  policies: 

Interest  rates.  58835,  61673 
Meetings;  Sunshine  Act,  14624,  26181,  27058, 
40188,  55109 

Saint  Lawrence  Seawa>  IK  \(  lopnuni 
Corporation 

PROPOSED  Rl  1  K^ 

Tanff  of  tolls    :-  =  ": 
Meetings,  fsSMg 

Secret  Service 

NOTICES 

Senior  Execuuve  Service: 
Performance  Review  Boards;  membership, 
28911 

Securities  and  Exchanet  r(immi"ssion 

RllJS 

Accounting  bulletins,  staff: 
Accounting  and  disclosures  related  to  loss 

contingencies,  32843 
Accounting  and  disclosures  relating  to 
discontinued  operations,  59361 
Federal  claims  collection: 
Administrative  offset,  tax  refund  offset  and 
collection  services,  credit  bureau  reporting, 

«36Q 
.Salary  offset   38519 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EIX3AR) 
Filing  fees  instructions,  15009 
Operauonal  pha.se  implementation — 
Corporation  Finance  and  Investment 
Management  Divisions;  correction, 
1462S   !^— 1.  21348,  21509,  26383. 
27467. 
Investment  and  business  development 

companies  and  institutional  investnwnt 
managers,  14848.  17327 
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Investment  companies: 
Acquisitions  of  securioes  issued  by  persons 
engaged  in  sccuntics-related  businesses; 
exemption.  49425 
Boards  of  directors,  annual  review  requirements 

revision.  49919 
Gosed-end  raanagement  investment  companies 
periodic  repurchases;  and  open-end 
management  investment  companies  and 
registered  separate  accounts,  redemption, 
and  staff  guidelines.  19330 
Correction,  29695 
Finanaal  statements;  safe  haitxar  rule.  7984 
"Interested"  and  "affiliated"  persons 
definitions,  exemptions  of  general  and 
limited  partners,  45834 
Correction,  64353 
Mutual  fund  performance  and  portfoUo 
managers;  disclosure.  I9OS0 
Coirection,  21927 
Multijurisdictional  disclosure  and  modifications  to 
the  current  registration  and  reporting  system 
for  Canadian  issuers.  CFR  correction.  58651 
Organization,  functions,  and  authonty  delegations: 
Director,  Market  Regulation  Division,  11792. 

25773.  68520 
General  Counsel  Office.  8541 
Regional  Administrators;  CFR  correction.  60380 
Photocopying  services,  pnce  increase,  64120 
Public  utility  holding  companies.  14999 
Exempt  wholesale  generators  and  foreign  utility 
companies,  acquisitions  financing.  51488 
Sectirities: 
Access  to  nonpubhc  information.  52416 
Blank  check  rule;  penny  stock  definition.  58099 
Broker-dealer  compliance  with  self-regulatory 

organization  qualification  standards.  27656 
Broker-dealer  registration  and  reporting; 

uniform  form.  1 1 
Broker-dealers  and  investment  advisers, 
registration  of  successors,  7 
Correction.  21334 
Broker-dealer  transactions  settlement  timeframe. 

11806.  52891 
Brokers  and  dealers;  net  capital  requirements. 

43555 
Canadian  issuers,  multijurisdictional  disclosure 

system,  forms;  amendments,  35367 
Distribution  of  foreign  secunties  to  qualified 

institutional  buyers,  60324 
Employee  benefit  plan  exemptive  niles;  phase- 
in  period  extension,  36866 
Executive  compensation  disclosure; 

securityholder  Ust  and  mailing  requests, 
63010 
Foreign  government  issuers — 

Financial  statements;  age  rule  and  form 
requirements.  60304 
Foreign  issuers,  trading  pracuces  exemptions 
dunng  distnbutions  in  United  States,  policy 
statement,  60326 
Multijurisdictional  disclosure,  Bnush  Columbia 
trustees  eligibility  and  trust  indentures 
exemption  from  specific  provisions  of 
Tnist  Indenture  Aa  33189 
Multijurisdictional  disclosure  system  for 

Canadian  issuers;  amendments,  62028 
Mutual  fund  performance  and  portfolio 
numagers;  disclosure.  19050 
Coirection.  21927 
Net  capital  declines;  early  warning.  37655 
Passive  market  making,  19598 
Penny  stock  sales  piacUce  and  disclosure  rules. 

37413 
Preliminary  proxy  materials;  elimination  of 
filing  requirements.  69225 
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Recx^nmg  reqiiiremcn^  for  brokers  or  deaJers. 

time  extension^,  -t^'^?'" 
Restricted  >ecunties   resale   .orrection,  67312 
Seconties  reentrants,  appropnaie  filing  places.    . 

'"orm  revisions.  65541 
SrTidJi  business  miUdtives;  financing  facilitation 

and  reporting  requirements  compliance. 

Solicitation  ot  purcna>>es  on  exchange  to 
facilitate  distribution  of  secunties.  Rule 
lOb-2  rescission,  18145 

PROPOSED  RLXES 

Accounting  bulletins,  staff 

Accounting  and  disclosures  related  to  loss 
contingencies,  _UH42 
Investment  companies 
Acquisition  of  secunties  issued  by  penons 
engaged  in  secunties-related  business; 
eKemption.  324? 
Boards  of  directors,  revision  of  requirements. 

2999 
Exemptive  orders  and  expanded  delegated 
authority;  expedited  procedure,  16799 
Correction,  18352 
Investment  company  proxy  statements; 

information  requirements,  67729 
Open-end  management;  off-the-page 

prospectuses,  16141 
Open-end  numagemcnt  companies  issuing 
multiple  classes  of  shares,  exemption, 
multiple  class  and  master-feeder  funds 
disclosure.  68074 
Registration  statements;  post -effective 

amendments.  50291 
Reseaj-ch  and  development  companies,  safe 

turtxjr  exclusion  from  investment  company 
status,  38095 
Risk-limiting  conditions  imposed  on  tax  exempt 
money  market  funds.  68585 
Practice  and  procedure: 

administrative  prtx«edings;  evidentiary  hearings 
before  administrative  law  judges,  etc, 
61732 
Pjbhc  utilitv  holding  companies 
Exempt  wholesale  generators  and  foreign  utility 

companies,  acquisitions  financing.  13719 
Intrasystem  service,  sales,  and  construction 
contraas  involving  exempt  wholesale 
generators  and  foreign  utility  companies, 
^  1  VIS 
Regulatory  agenda,  25416,  57410 
Regulatory  Flexibility  Act;  rules  scheduled  for 

review;  list,  68578 
Securities: 
Blank  check  rule;  penny  stock  definition.  37445 
Broker-dealer  compliance  with  self-regulatory 

organization  qualification  standards.  16151 
Broker-dealer  transactions  settlement  timeframe, 

11806 
Brokers  and  dealers,  reporting  requirements; 
empiovmcnt  of  optical  storage  technology. 
38092 
Closed-end  managennent  investment  companies, 
continuous  or  delayed  offenngs; 
registration  statements  and  post-effective 
amendments,  automatic  effectiveness, 
19361 
Customer  confirmations,  annual  account 
statements,  and  new  accounts;  enhanced 
order  flow  payment  disclosure,  52934 
Oistribution  of  foreign  securities  to  qualified 

insuiutional  buyers,  27686 
Executive  compensation  disclosure; 

secuntyholder  list  and  mailing  requests, 
42882 
Foreign  company  registration  and  reporting 
requirements  simplificaQon.  etc.,  60307 
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MultijunsdicQonal  disclosure  svstem  fur 
Canadian  issuers;  amendments.  ,  26442 
Correction,  27486 
Net  capital  rule — 
BrtAer-dealer  panicipaiion  in  Jen-,  aiive 

products  markets.  2748^,  4^4'52 
Foreign  equity  securities  treatment.  44310 
PreUminary  proxy  materials;  elimination  of 

filing  requirements,  63017 
Reporting  requirements  for  brokers  or  dealers; 

atvc  extensions,  1 1 804 
Spain;  securities  exemption  for  trading  futures 
contracts,  27684 

NOTICES 

Agency  information  collection  activities  under 
0MB  review,  369,  613.  8638,  8639,  11876, 
13112,  18429.  18430.  19503.  21756,  27756. 
31226.  32403,  36485,  38147,  421 16.  42992. 
43664,  44864,  49336,  53969.  53970,  54608, 
60226,  60887.  61 1 10.  62172,  68447 
Alternative  dispute  resolution  policy,  6531,  18430 
Consolidated  tape  association  plan  and 

consolidated  quotation  plan,  amendments. 
50984.  66040 
Electronic  Data  Gathenng,  Analysis,  and  Retrieval 
System  (EDGAR): 
Corporation  Finance  Division;  phase-in  changes 

and  corrections,  35987.  57877 
Filer  Manual  availability.  18638 
Financial  data  schedules  deferral,  51659 
Phase-in  changes  and  corrections,  37036 
Joint  industry  plan: 
Intermarket  trading  system  plan;  amendments, 
14227 
Meetings: 

Market  Transactions  Advisoo  Committee  4720, 
7824,  14601.48905 
Meetings;  Sunshme  Act,  629,  3991.  6166,  6573. 
7920.  8653,  9596.  11665,  13524.  15400. 
16266.  16445.  17469.  19150,  21333.  21775, 
25899.  26184,  26813,  27335,  28656,  29694, 
30219,  32415,  33144.  34497.  34498.  35074. 
36515.  38601.  40467.  40860,  41554,  42360, 
44535,  46674.  47783.  49092.  51670,  54402. 
58229.  58901.  60086.  60493,  61727,  63440, 
64029,  647%,  66073 
Options  price  reporting  authority,  21481,  25874, 

44865,  59499 
Privacy  Act: 

Systems  of  records,  64414 
Securities: 
Foreign  issuers;  registration  and  reporting 
requirements  exemptions;  list,  4395? 
Foreign  securities;  cooling-off  periods  under 

ttile  lOb-6,  exemption,  13288 
German  issuers;  trading  rule  exemptions;  list, 
53220 
Securities  uniformity  law;  annual  conference, 

17915 
Self  regulatory  organizations 
Clearing  agency  registration  applications — 
Clearing  Corp.  for  Options  and  Securities, 

34105 
Delta  Government  Options  Corp.,  9005 
Government  Secunties  Clearing  Corp.,  28075, 

32405 
Intermarket  Cleanng  Corp  ,  18277 
International  Securiues  Cleanng  Corp 

48368,63195 
MBS  Clearing  Corp.,  6424,  64989,  68183 
Paiticipanu  Trust  Co.,  8642 
Options  disclosure  documents — 
Opnons  Cleanng  Coip ,  12286 
Self-regulatory  organizations;  proposed  rule 
changes: 
Amencan  Stock  Exchange,  Inc.,  4720,  6138, 
6542,  6653.  7272.  7273,  8434.  87%,  9004, 


11078,  11265,  12607.  16892,  17918, 
18120,  18431,  18432,  19516.  21327, 
25681,  26009,  26992,  28071,  28073, 
3W78,  30833,  31558.  32159.  32967. 
33960,  35060,  36227,  36228.  36485. 
37041,  37980,  38148,  40171,  43394. 
44705.  45360.  45553.  45926.  48680 
48906,  49066.  49336.  52122.  53588. 
53592.  53750.  57648.  58357.  60888. 
6II11.  61114.  61719.  62696.63193, 
64347,  64622,  65201,  65409.  65603, 
65605,  65607,  65740,  65742,  66041 
Amencan  Stock  Exchange.  Inc.  et  al,.  16893, 

19516,  33679,  59503,  62173,  64416 
Boston  Stock  E.tchange  Clearing  Corp  ,  14602. 

37982 
Boston  Stock  Exchange.  Inc  .  6026.  1 1267, 
1164"',  17462,  18121.  18433,  21482. 
21492.  21607.  26011.  29646.  30076. 
30079,  31560,  36229,  36712,  36714, 
36716,  41538,  44707,  44709,  49337, 
49534.  51393.  53595.  58205.  60708, 
60'709,  62174.  64625.  67875.  69413 
Chicago  Board  Options  Exchange.  Inc..  3307, 
}vy).  4448  4722,  6140.  7165.  7274.  8639, 
9002,  11269.  12280.  14228.  14453,  14602, 
15886,  18122.  18288,  19864.26013. 
26014,  26996.  27000.  27005,  27008, 
27012,  27016,  27020,  27024.  27596, 
32404,  32553,  32737.  32%9.  33471. 
33850.  34104,  35060.  35990,  36487, 
36720.  38149,  38449,  39067,  41300, 
41528.  41814.  41817,  48398,  48912, 
49068.  49339.  50061,  50602.  50603. 
50984,  51660,  51893.  53003.  53005. 
53006.  53598,  53599.  55093,  58208, 
58356.  58358,  59282.  59500.  59763, 
60226,  60710.  60889.  61115.  61117, 
61934,  62175.  63600.  65204.  65207, 
65744,  69415,  69417 
Chicago  Board  Options  Exchange,  Inc.,  et  al., 

12056,  57651 
Chicago  Stock  Exchange,  Inc.  43664,  48914. 
49341,  51394,  54386,  54387,  54388, 
54608,  '54610.  63407.  65744.  66042.  69416 
Cincinnati  Stock  Exchange.  Inc  .  11268,  17919, 
18123,  22006.  26804,  28424.  36231.  39841 
Delta  Government  Options  Corp..  6648.  26366, 

28076.  31057,  35990 
Depository  Tnist  Co  ,  3046.  13291,  13652- 
13654.  15887.  19283.  22003.  22005. 
26366,  32162.  35991.  39585.  44865, 
48915,  51395,  53007.  59283.  64626. 
66043,  67878.  68971 
Depositor.  Trust  Co  et  al  .  59766 
Government  Secunties  Cleanng  Corp..  8072. 
13659,  14229.  14603.  14605.  15387, 
18289.  26367.  31981.  31983.  31985, 
39842.  42584.  42993.  43966,  63408, 
63410.  63412,  63414 
Intermarket  Cleanng  Corp  .  15389.  31986. 

37983,  42585.  43666 
International  Secunties  Clearing  Corp  .  17920. 

33846,  36722,  44712 
MBS  Cleanng  Corp  ,  3310.  3312,  II08I, 

33288.  33289,  38814,43967.  48915.  64990 
Midwest  Cleanng  Corp  ,9581,  26371.  44529. 

4"  163,  54620,  6(X)76,  68971 
.Vlidwesi  Secunties  Tnist  Co  ,  3049-3051.  6318. 
7276.  11076.  11079.  14453.  14455.  27605. 
29240.  29243.  29438.  36232.  40451. 
43668.44198.  65209 
Midwest  Stock  Exchange.  Inc  .  6543,  9227, 
11271.  14230.  15888.  18124.21325. 
21483,  28077,  31563.  32554.  33681, 
341 12,  34284,  34285,  39069,  40449, 
49072,  68972 
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MSB  Cleanng  Corp  .  35994 
Municipal  Secunties  Rulemaking  Board.  11272, 
1 127?.  18290.  22006.  27599,  27757. 
31987.  34113.  34115,  37984.  39260, 
45365,  45931,  47306.  64992.  67882 
National  Associalion  of  Securities  Dealers,  Inc., 
370,  3052,  3314,  3317,  3576.  4189.  4725. 
5788.  5791.  5988.  35995.  6029.  6030-6033, 
6829,  7016-7019.  7598,  8640,  8799.  9244, 
9584,  11275,  12286,  12608,  14232,  14234. 
16249.  16428.  16436,  16560.  16562, 
16721,  18125,  18126.  18277,  18279. 
18291,  19505.  21484.  21494.  21609, 
21613,  22009,  22010.  25684.  26805, 
27598,  27601,  27603,  27760,  28079. 
28905,  29017,  29442,  29647,  29655, 
29672.  30208,  30836,  31766.  31768. 
31770,  31773,  32971,  33127,  33^2, 
33963,  33965.  34836,  36489,  36723. 
36725,  36726,  38150,  39070,  39072. 
39262.  42590,  43667,  43968,  44714, 
44868,  45541.  45932,  47921,  48684. 
48685.  48686.  50373,  50604,  50608, 
50609.  52124,  53600,  53752,  54389, 
54616,  54617.  54621.  57881.  58363. 
58573.  58576.  58883.  59083.  59084, 
59504.  59773.  60472.  60712.  60890. 
63195.  64990,  64994,  65210,  65214, 
65746,  66388,  67884,  68448,  68974,  69419 
National  Securities  Clearing  Corp.,  v-.O,  6319, 
6649,  9582,  11082,  12609.  13656,  14456. 
26570.  36727.  43395.  44530.  44713. 
4748.\  495?5.  59772.  60077.  63602 
National  Secunties  Clearing  Corp.  et  al..  36491 
New  York  Stock  Exchange.  Inc..  613.  3579. 
4726.  6034.  6036.  6543.  6650,  7277,  7281, 
7282,  8075,  8436,  9244.  11276.  11277. 
16563,  16895.  16896.  17630,  17634, 
18128,  18295,  19284,  19516,  21616, 
21617.  28905.  29019.  30209.  31565, 
31568,  32972.  32973.  33128,  33131, 
33290,  34116,  34837,  34838,  39586, 
41539,  41819,  44715,  44716,  45140, 
45366.  46260.  47164.  47484.  47485, 
48687,  48916.  49073,  49537,  50985, 
51123.  52126.  54179,  57654,  58883, 
59085,  59285,  60078,  60227.  61 1 19. 
65215,  66045.  68975,  69430 
Options  Gearing  Corp.,  5041.  7027,  8077, 
11878,  11879,  14457.  14459.  14606, 
15889,  16438,  31435,  31989,  33472, 
33848,  36232,  38590,  38800,  39264. 
41302.  42586,  43412,  60229,  63195, 
63419.  66046 
Options  Cleanng  Corp  et  al .  3318,  35992, 

36234,  36238,  39587,  53231,  64997,  67885 
Pacific  Cleanng  Corp.,  26372 
Pacific  Stock  Exchange  Inc.,  5042,  6651,  7283, 
8078,  8801,  11279,  12611,  13661,  16566, 
18296,  25685.  29246,  29675,  31570, 
32975.  34118.  35491.  35496,  36489. 
36492,  36493,  40679,  41305.  42117, 
42588.  45368,  45542,  47169,  48920. 
49076,  49343.  51661.  57655.  58210. 
58365.  58368,  60714,  60892,  65218, 
67887,67888,68184,68185 
Panicipants  Trust  Co.,  6319,  7284.  7824.  12295, 
16253.  2^373,  26573,  31990,  44869, 
59501,69433 
Philadelphia  Depository  Tnist  Co.,  27028, 

31058,  37977 
Philadelphia  Depository  Tmst  Co.,  Inc.,  13658 
Philadelphia  Stock  Exchange,  Inc.,  3054,  5043, 
11280,  13662,  14238,  15168,  15516, 
17633,  18129,  22011.  25686.  25687. 
25689.  25876.  27029,  28908,  29653, 


31573,  31574,  31765,  32976,  33473, 
36239.  3^40,  36495,  36496,  37978, 
38153,  38803,  41305,  41527,  41529, 
41532,  41535,  41821,  42591,  46263. 
48921,  49078,  49345,  50062.  50380, 
51662,  52337,  52339,  52517.  52518, 
53009,  53010,  53602,  53604,  54619, 
55097,  57658.  58584.  58593.  59286, 
59502,  59769,  59770,  60715,  62176, 
63421,  63604.  64628,  65221,  65609. 
65610.65611,65613 
Stock  Qearing  Corp.  of  Philadelphia,  27031, 
37979,  54181 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Boston  Stock  Exchange,  Inc.,  4722.  6026,  7014, 
8642.  11076.  16427.  26012.  27606,  31991, 
32737,  33287,  38154,  41536,  45543, 
48682,  53970,  54182,  58211.  61935,  64419 
Chicago  Board  Options  Exchange.  Inc.,  48083 
Chicago  Stock  Exchange,  Inc.,  38589,  39259. 
4 1 536.  42 1 1 6,  42 1 1 7,  447 1 0,  45928, 
46667.  47308.  47775.  48683,  51122, 
52336,  53970,  54182,  58211,  59507, 
59766,  61723,  61935,  64419,  64998, 
65609,  66047.  67428.  67878.  68447 
Cincinnati  Stock  Exchange.  Inc.,  4723,  6028, 
7015,  8802,  12285,  14607,  16427,  18285, 
21492,  21757,  26365,  27595,  30837, 

32405,  32408,  32738,  33288.  38154, 
4471 1,  45543,  45928,  47489,  48683, 
51122,  52336,  53971,  54182,  62394, 
64415,  64786,  67429,  67878 

Midwest  Stock  Exchange,  Inc.,  3580,  3581, 
4724,  6029,  7015,  7285.  8643,  12289. 
12608,  13515,  14608,  16428,  17634. 
18287,  18434,  19148,  21484,  21757, 
26015,  26371,  27757,  29677,  31992. 

32406,  32407.  33290.  33684,  33962, 
35061,35994,38154 

Pacific  Stock  Exchange,  Inc.,  4727,  6038,  7277 
7285,  8643,  11078,  12295,  16439,  21491, 
25875,  26015,  30837,  32407,  32739. 
33292.  34490.  38589.  39268.  44718, 
51124,53971,54183,58212 
Philadelphia  Stock  Exchange,  Inc.,  4728,  6038, 
6142,  7028,  7166,  7285,  8080,  8644. 
11078.  12297,  15390,  16439,  18284, 
21491,  25823,  26015,  26374,  27605, 
29677,  30838,  31992,  32407,  32739, 
33292,  33966,  35997,  38155,  38591, 
39268,  41537,  44718,  45544.  45933. 
47306,  48690,  51124,  52336,  53971, 
54183,  58212,  59769,  61123,  61936, 
64416,  64992,  67429,  67890,  17635 
Applications,  hearings,  determinations,  etc.: 

A.T.  Ohio  Tax-Free  Money  Fund  et  al.,  51894 

ABC  Investment  Co.,  11082 

Acacia  National  Variable  Annuity  Account  A, 
13811 

Acacia  National  Vanable  Life  Insurance 
Account  B,  12612 

Advisors  Fund  LP  et  al.,  27606 

AEGON  NV  et  al.,  63422 

Affibated  Fund,  Inc.,  et  al.,  341 19 

AIM  Convertible  Securties,  Inc.,  8644 

AIM  Funds  Group  et  al.,  34490,  36497 

Air  Methods  Corp.,  48083 

Alaska  Air  Group,  Inc.,  29020 

Alex.  Brown  Cash  Reserve  Fund,  Inc.,  et  al.. 
48924 

Alliance  Fund.  Inc  .  ct  al.,  3320,  14459 

Allied  Capital  Coip  et  al .  58023 

Allnterica  Funds  et  al ,  6652 

Alpine  Meadows  of  Tahoe.  Inc..  37045 

Amencan  Capital  Comstock  Fund,  Inc.,  et  al., 
9006,  46256,  46257 
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Amencan  Capital  Government  Target  Series  et 

al..  614,  16898 
American  Express  Vanable  Annuity  Fund,  Inc.. 

47922 
American  General  Equity  Accumulation  Fund. 

Inc.,  26574 
American  General  Fixed- Income  Accumulation 

Fund.  Inc .  4192 
Amencan  Healthcare  Management,  Inc  ,  29844 
American  Investors  Growth  Fund.  Inc..  28081 
American  Investors  Income  Fund,  Inc..  28082 
Amencan  Investors  Money  Fund.  Inc..  28081 
Amencan  Life  Insurance  Co  of  New  York  et 

al.,  57884 
American  Medical  Holding,  Inc.,  26374 
American  National  Insurance  Co.  et  al.,  64420 
Amencan  National  Money  Market  Fund,  Inc.. 

16723 
Amencan  Pacific  Corp  .  14608 
An^rican  Skandia  Life  Assurance  Corp.  et  al., 

53972,  53973 
AmSouth  Mutual  Funds  ct  al.,  61 123 
Apollonius  Institutional  Investment  Fluid,  Inc., 

34600 
Ark  Funds  et  al.,  58025 

Associated  Planners  Stock  Fund,  Inc  .  27761     - 
ATC  Environmental,  Inc  ,  32408 
Axe -Houghton  Funds,  Inc  .  14461 
Bando  McGlocklin  Capital  Corp  et  al .  40452 
Bayfield  Low  Income  Housing,  LP,  et  al., 

37763 
Benchmark  Funds  et  al ,  26575 
Benton  Oil  &  Gas  Co  .  53605 
Beriiner  Handels-  und  Frankfurter  Bank  et  al., 

41541 
Beverage  Group  Acquisition  Corp.  et  al.,  33685 
BioSafety  Systems,  Inc  .  48084 
Bison  Money  Market  Fund.  26177  ' 

Bombay  Co..  Inc..  37045 
Boston  Capital  Tax  Credit  Fund  IV  LP  et  al.. 

62698 
Boston  Financial  Tax  Credit  Fund  VIII.  a 

Limited  Partnership,  et  al .  52519 
Brazilian  Equity  Fund.  Inc  .  et  al.,  41533 
Brazilian  Investment  Fund,  Inc.,  12613 
Bull  &  Bear  Capital  Growth  Fund.  Inc .  8083 
Bull  &  Bear  Equity-Income  Fund.  Inc  .  8084 
Bull  &  Bear  Financial  News  Composite  Fund. 

Inc..  ei  al..  65410 
Bumham  Fund  Inc.  et  al .  43139 
California  Energy  Co  .  Inc..  44389 
Calvert  First  Government  Money  Market  Fund 

etal,  33132 
Calvert  Fund  et  al.,  69434 
Canada  Life  Insurance  Co.  of  America  et  al., 

8081 
Canada  Life  Insurance  Co  of  New  York  et 

al..  38595 
Capital  Corp.  of  Amenca.  14462 
Capital  InvestttKnts,  Inc.,  33134 
Capital  Value  Fund.  Inc  .  et  al .  26019 
Cash  Reserve  Management.  Inc  .  40680 
CBC  Cornerstone  Funds.  14608 
Centennial  Connecticut  Tax  Exempt  Trust, 

40456 
Chancellor  Funds.  Inc  ,  14463 
Charter  National  Life  Insurance  Co.  ct  al., 

32740 
China  Growih  Fund,  Inc., 
Citizens  Acquisition  Fund.  LP.  40457 
Collective  Investment  Trust  for  Citibank  IRA's, 

60230 
College  Retirement  Equities  Fund  et  al .  40681 
Colonial  Advanced  Strategies  Gold  Trust.  46260 
Colonial  California  Tax-Exempt  Trost,  44719 
Colonial  Corporate  Cash  Trust  I,  21495 
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Colonial  Fund,  21496 

Colonial  Government  Secunties  Plus  Trust, 

21497 
Colonial  Government  Trost,  47490 
Cotonial  Income  Tnist,  44719 
Colonial  Michigan  Tax-Exempt  Trost.  44720 
Colonial  Minnesou  Tax-Exempt  Trust,  44721 
Colonial  Ne*  York  Tax-Exempt  Trust,  54183 
Colonial  Ohio  Tax-Exempt  Trust,  54184 
Colonial  Strategic  Income  Trust,  21497 
ColoniaJ  Tax-Exempt  Money  Market  Trust, 

21498 
Colonial  Trust  I  et  al.,  12287 
Cdoaial  US  Government  Trust.  44721 
Comerica  Bank  et  al ,  68449 
Comstock  Partners  Strategy  Fund,  Inc  ,  et  al., 

53753 
Connecticut  Mutual  Investment  Accounts,  Inc., 

etal.  18130 
Co-opcranve  Bank  Investment  Fund,  63425 
Crown  America  Separate  Account  A,  64629 
Crown  Amenca  Separate  Account  D.  64629 
CSS  Industnes,  Inc  .  38592 
Customedix  Corp .  17636 
Daily  Money  Fund  et  al ,  41116,  62395 
Dean  Wmer  Amencan  Value  Fund  et  al ,  28083 
Dean  Wmer  Select  Equity  Trust,  Selected 

Opportuniues  Series.  63196 
Defined  Asset  Funds— Equity  Income  Fund, 
Select  Ten  Portfolio  (1993  Winter  Series), 
19285 
Delaware  Croup  Trend  Fund.  Inc.,  et  al..  17636 
Digitran  Systems.  Inc  .30212 
Dreyfus  Anzona  Municipal  Bond  Fund.  31226 
Dreyfus  Liquid  Re'ier\e  Fund,  Inc  .  19511 
Dieyfus  Long-Term  Government  Fund,  19512 
Dreyfus  Special  Government  Money  Market 

Fund.  19512 
Dreyfus  Strategic  World  Income.  19513 
Dreyfus  US  Goveniment  Income  Fund.  4729 
Earlv.  John  Harvey,  58212 
EBl  Series  Trust.  59089 
Emerald  Funds  et  al..  59774 
Empire  Fidelity  Investments  Life  Insurance  Co 

et  al..  19287 
Enrotek  Properties  Inc  ,  7905 
Environment  One  Corp  .  21 194 
Equitable  Capital  Partners.  LP.  et  al..  25877 
Equitable  Funds  et  al .  15390 
Equitable  Life  Assurance  Society  of  United 

States  et  al..  39075.  48691 
Farm  Bureau  Life  Insurance  Co  et  al .  54623 
Federated  Vanable  Rate  Mortgage  Securities 

Trust.  7167 
FFB  Funds  Trust  et  al .  34601 
Fidelity  Investments  Life  Insurance  Co.  et  al., 

6654 
Fidelity  Systematic  Investment  Plans  et  al . 

58885 
Financial  Tax-Free  Money  Fund.  Ij>e..  48693 
Fust  Boston  Investment  Funds.  Inc  .  et  al . 

58576 
First  Connecucut  Capital  Corp..  32164 
First  Investors  Corp.  et  al.,  68451 
First  Investors  Corp.,  Inc.,  et  al ,  13664 
First  Praine  Cash  Manageinent  et  al.,  37535 
First  Praine  Money  Market  Fund  et  al.  616 
First  Transamenca  Life  Insurance  Co  et  al . 

7286.  7287 
Fust  Tnist  Special  Situations  Trust.  Senes,  9. 

61127 
Fixed  Income  Secunties.  Inc..  et  al..  27761 
Fortis  Advantage  Portfolios,  Inc  ,  et  al..  9009 
Franklin  Corp  SBIC.  47308 
Frozen  Food  Express  Industries.  Inc  .  42597 
Fruit  of  the  Loom.  Inc  .  65614 


Future  Communications.  Inc  ,  50063 

Galaxy  VIP  Fund  et  al .  9012 

GE  Funds  et  al .  50988 

Gintel  Capital  Appreciation  Fund.  8084 

Glenbrook  Life  &  Annuity  Co  et  al ,  28425 

GMO  Investment  Tnisi.  48399 

GNA  Investors  Tnist  et  al .  44389 

Goidinan.  Sachs  &  Co  .  48925 

Goldman  Sachs  Equity  Portfolios.  Inc..  et  al.. 

6830.  8438 
Govemment  Secunties  Equity  Trust  et  al., 

42597 
Great  American  Reserve  Insurance  Co.  et  al , 

13112 
Great  Hall  Investment  Funds,  Inc..  et  al.,  28085 
Gieat  Hall  Value  Ten  Tnist.  Senes  I .  et  al  . 

41307 
Great  Hall  Value  Trust-Series.  61 128 
Greece  Fund.  Inc  .  49347 
Ground  Round  Restaurants.  Inc  .  34839 
Gnintal  &  Co  .  Inc..  54625 
Guardian  Cash  Management  Trust.  47490 
Guardian  Insurance  &  Annuity  Co  ,  Inc  .  35061 
Guardian  Park  Ave.  Fund,  52128 
Hanover  Funds.  Inc..  et  al .  53977 
Hartford  Life  &  Accident  Insurance  Co  et  al.. 

55100 
Hartford  Life  Insurance  Co.  «  al..  48694 
Harvest  Funds.  Inc  .  13515 
Health  Care  REIT.  Inc  .  16440 
Hecla  Mining  Co..  21194 
High  Plains  Corp  ,  17637 
High  Rollers  Gaming  Sector  Fund.  Inc..  68678 
Hubco.  Inc..  14609 
Hudson  Fund.  Inc  .  35064 
Huntington  Investment  Trust.  34608 
IBM  International  Finance,  N.V.,  et  al..  36502 
ICOSCorp..  11426.  15392 
Idcntix  Inc..  29844 
IDEX  II  Senes  Fund  et  al .  47491 
IDS  Nuvecn  Income  Tnist.  Series.  59507 
Insteel  Industries.  Inc  .  16440 
Instrument  Systems  Corp  ,  16440 
Insurance  Management  Series  et  al .  64786 
Integnty  Portfolios.  Inc  .  65412 
International  Fund  for  Institutions.  29248 
International  Life  Investors  Insurance  Co.  et  al . 

39077 
Intervisual  Books.  Inc.,  12057 
Invesco  Variable  Investment  Funds.  Inc..  et  al.. 

64630 
Investors  Life  Insurance  Co  of  Nebraska  et  al , 

48695 
ITT  Life  Insurance  Corp  et  al..  15169.  27032 
Ivy  Fund  et  al .  13116 
J  W  Gant  Fund.  Inc  et  al.,  25690 
Jackson  Fund,  Inc..  4729 
Janus  Income  Series.  16899 
Janus  Twenty  Fund.  Inc.  16901 
Janus  Venture  Fund,  Inc  .  16900 
Jennifer  Convertibles.  Inc..  37045 
John  Hancock  Asset  Allocation  Fund.  67430 
John  Hancock  Asset  Allocation  Fund  et  al . 

48697 
John  Hancock  Mutual  Vanable  Life  Insurance 

Account  UV  et  al ,  47495.  47501 
John  Hancock  Vanable  Life  Insurance  Co.  et 

al.,  58580 
key  Energy  Group.  Inc..  12977 
Keyport  Life  Insurance  Co  .  44722 
Keyport  Life  Insurance  Co  et  al .  21499 
Keystone  Custodian  Fund.  Sent  v  K  !   et  al.. 

59287 
Kidder  Peabody  California  Tax  Exempt  Money 

Fund  et  al .  6545 
Kidder.  Peabody  Exchange  Money  Fund,  65747 


Kidder,  Peai-M-xH  Markc^'ui.-ird  Appreciation 

Fund,  1329^ 
Kleinwon  Benson  In\esiment  Strategies.  58030 
Kotro/a  Mutual  Fund  Group,  Inc..  47923 
Kroger  Co    12057 
Lan.-avhire  Trust.  29249 
Latin   Xnien  :a  Investment  Fund.  Inc  ,  et  al . 

Lehman  Brothers  Inc  .  50063 
Levi  Strauss  Associates  Inc  ,  28426 
Lexington  Technical  Strategy  Fund.  Inc  ,  31059 
Liberty  All-Star  Equity  Fund  et  al .  26579 
Libenv  Financial  Trust  et  al .  61936 
l.incoin  Benefit  Life  Co  et  al .  47504 
Lincoln  National  Convertible  Secunties  Fund. 

Inc.  et  al  ,  602.M 
Liquid  Green  Govemment  Trust.  45929 
Liquid  Green  Tax-Free  Trust,  45930 
Liquid  Green  Tnist,  45929 
LMS  Money  Fund.  11882 
LTV  Aerospace  Creditors  Liquidating  Trust, 

41308 
Lutheran  Brotherhood  et  al..  53606 
M  s  [>  &  T  Funds,  Inc  et  al .  58887 
Marcene  Fund.  Inc..  40457 
MAS  Pooled  Tnist  Fund  et  al..  18285 
Massachusetts  Investors  Trust  et  al..  34287, 

57889 
Maxim  Series  Fund.  Inc  .  et  al .  43142 
May  Department  Stores  Co..  26375 
McLaughlin.  Piven.  Vogel  Secunties,  Inc..  8440 
Medchem  Products,  Inc.,  6425 
Memll  Lvnch  Equi-Bond  1  Fund.  Inc..  26375 
Memll  Lvnch  Life  Insurance  Co.  et  al..  29844 
Memll  Lynch  Senes  Fund.  Inc..  et  al..  11650 
MeiLife-Staie  Street  Equity  Tnist  et  al .  6550 
MPS  Calilomia  Municipal  Bond  Fund.  54629 
MPS  Emerging  Growth  Fund,  60722 
MPS  High  Yield  Municipal  Bond  Fund,  62178 
MPS  Lifetime  Capital  Growth  Fund,  60722 
MPS  Lifetime  Gold  &  Natural  Resources  Fund, 

54628 
MPS  Lifetime  Gold  &  Natural  Resources  Fund 

et  al.,  11282 
.MFS  Lifetime  Govemmcni  Mortgage  Fund. 

60721 
MFS  Lifetime  Govemmeni  Securities  Fund. 

60  •'2.'' 
MFS  Lifetime  High  Income  Fund,  60717 
MPS  Lifetime  Intermediate  Fund,  63197 
MFS  Lifetime  Money  M:tfket  Fund.  60717 
MPS  Lifetime  Municipal  Bond  Fund.  60718 
MPS  Lifetime  Total  Returr,  Fund.  60719 
MPS  Lifetime  Worldwide  Equity  Fund.  60719 
MFS  Managed  Municipal  Bond  Trust,  60720 
MPS  Managed  Sectors  Fund.  54627 
MFS  Municipal  Bond  Trust.  63198 
MFS  Research  Fund.  6.^199 
MFS  Special  Fund,  54628 
MFS  Utilities  Fund,  54626 
Michigan  National  Bank  et  al  .  68453 
Midland  National  Life  Insurance  Co.  et  al., 

44724 
Midwest  Strategic  Trust  ei  al  .  .U605 
Monmouth  Capital  Corp  ,  34609 
.Montgomery  Funds  et  al,,  31774 
Munder  Funds.  Inc.,  et  al .  3055.  31776 
Mutual  Fund  Group,  et  al ,  34292.  53607 
Mutual  of  Amenca  Life  Insurance  Co.  et  al., 

57660 
National  Multi-Sector  Fixed  Income  Fund  et  al , 

43%'J 
Nations  Fund.  Inc  ,  et  al .  48400 
Nations  Fund  Trust  et  al  .  12290 
Nationwide  Life  Insurance  Co.  et  al  .  51663 
Nautilus  Fund,  Inc.,  42600 
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Seu^irth  Fund.  In^     :  12^^ 

New  Century  Funo  In^   c!  ai..  6554 

Nevk  England  Funds  et  al..  43973 

New  England  Mutual  Life  Insurance  Co  et  al . 

6038,  50613,66047 
New  Germany  Fund.  Inc..  et  al.,  16723 
New  Street  Capital  Corp.  et  al ,  30081 
Newton  Growth  Fund.  Inc  .  31780 
Newton  Income  Fund.  Inc.,  31781 
New  York  Life  Insurance  &  Annuity  Corp.  et 

al.,  58714 
New  York  Life  VLl  Senes  Fund.  Inc..  13293 
Niagara  Share  Corp  ,  67891 
Nicholas-Applegate  Capita]  Mjna^cru  n;  ei  al.. 

44726 
Nicholas-Appiegate  Mutual  Funds  et  al.,  13516 
Noddings  Investment  Trust.  7167 
North  American  Security  Life  Insurance  Co  et 

al ,  8085 
North  Coast  Energy.  Inc  .  22012 
Northwestern  Mutual  Capital  Appreciation 

Stock  Fund.  Inc..  et  al .  12614 
Northwestern  National  Life  Insurance  Co  et  al . 

58371 
Nuveen  Income  Fund.  40458 
OFFITBANK  Investntent  Fund.  Inc..  et  al.. 

69438 
Ohio  National  Life  Assurance  Corp.  et  al.,  6425 
Olympus  Investmeni  Trust.  67892 
One  Group  etal.  21502.  53981 
Oneita  Industnes.  Inc  .  16441 
Oppenheimer  Blue  Chip  Fund.  40459 
Oppenheimer  Management  Corp  et  al..  58717 
Oppenheimer  Value  Stock  Fund  et  al .  12294 
Overland  Express  Funds.  Inc  .  et  al..  25879 
Pacific  Mutual  Life  Insurance  Co  et  al..  48702 
PaineWebber  Life  Insurance  Co.  et  al..  42600, 

4260? 
Park  Avenue  Pontoiu  .  619 
Parker  &  Par\le\  Peiroleum  Co.,  14610 
Participanl^  TruM  Co  .  Ib9{)2 
Pasadena  Investment  Trust  et  al ,  61130 
PB  SB  Investment  Partnei^hip  I  el  al..  39079 
PEC  Israel  Economic  Corp..  6427 
PFL  Life  Insurance  Co.  et  al.,  11283,  11653, 

4397-' 
Pine  Street  Fund.  Inc.,  33475 
Pioneer  Fund  et  al  .  63427 
Piper  Funds  Inc  el  al  .  48402 
PMC  Capital.  Inc  .  et  al..  58891,  59289 
PMI  Fund.  Inc.  32978 
Poland  Fund.  Inc..  27763 
Pollution  Research  &  Control  Corp  .  27608 
Preferred  Group  of  Mutual  Funds,  26581 
Preferred  Health  Care.  Ltd  ,  16902 
Prime  Value  Funds,  Inc  ,  et  al.,  13664.  13666 
Protective  Life  Insurance  Co  et  al..  68678 
Prt)videntmutua!  Life  &  Annuity  Co,  of 

Amenca  et  al  .  47S(t6 
Provident  Mutual  Lite  Insurance  Co  of 

Philadelphia  et  al  ,  31992,  .1274; 
Prudential  Adjustable  Rate  Sccunties  Fund.  Inc.. 

etal.  21194 
Prudential  Insurance  Co  o!  Amenca  et  al., 

59290 
Public  utility  holding  company  filings.  620. 
4728,  4730,  6044,  8442,  9586.  11655, 
12614.  12617.  13670.  15170.  16254, 
16255.  17463,  18435,  19866,  19867, 
21758,  22012.  26178.  27608.  28427, 
29678,  31060,  31762,  32555.  33475, 
34293,  35997.  37538,  37985,  39268, 
41822,  43145.  44393,  44728.  45142, 
47005.  47508.  48690,  50065,  51396, 
51397,  52521,  54630.  58031.  58214. 


59089,  60235.  61134.  62699.  63607. 
64999>*66053.  68680 
Putnam  Adjustable  Rae  US  Government  Fund 

et  al.,  65614 
Putnam  Capital  Manager  Trust  et  al..  64633 
Putnam  Equity  Income  Fund.  65413 
Quest  for  Value  Accumulation  Trust  et  al., 

47509 
Quest  for  Value  Fund.  Inc..  et  al..  41826 
Ranson  Equity  &  Treasury  Securities  Tr\ist, 
Senes  1  and  Subsequent  Senes,  ct  al., 
36729 

RBB  Fund.  Inc  .  et  al .  66055 
Reserve  Equity  Trust.  16568 
Resurgens  Communications  Group.  Inc.,  50619 
Robinson.  Donald  J .  et  al .  27610 
Sagamore  Funds  Trust  et  al..  18436 
Salomon  Brothers  Investment  Funds  Inc.,  42605 
Scuddcr  Variable  Life  Investment  Fund  et  al , 

6655 
Security  Action  Fund,  47512 
Security  Benefit  Life  Insurance  Co  et  al .  32408 
Secunty  Equity  Fund  et  al..  50993 
Security  First  Life  Insurance  Co.  et  al.,  6143. 

7599.  54391 
SEl  Liquid  Asset  Trust  et  al..  48403 
Seligman  Capital  Fund.  Inc.,  et  al..  16903 
Separate  Account  ANA  of  National  Integrity 

Life  Insurance  Co  .  16726 
Shearson  Daily  Dividend  Inc  et  al..  25691 
Shearson  Lehman  Brothers  Multiple 

Opportunities  Portfolio  LP..  53755 
Shearson  Lehman  Daily  Dividend  Inc.  et  al.. 

47513.47515 
Shearson  VIP  Separate  Account  of  First  Capital 
Life  Insurance  Co  -In  Conservation,  31226 
Siebel  Capital  Partners,  Inc.,  11285 
SLH  High  Yield  Fund  Inc  ,  63432 
Smith  Barney.  Harris  I'pham  &  Co.,  Inc., 

29848,  37539 
Smith  Barney  Shearson  Fundamental  Value 

Fund  Inc  et  al ,  62400 
Society  Funds  et  al.,  48408 
Southwestern  Property  Tnist,  Inc.,  43397 
Special  Situations  Fund,  LP.,  et  al.,  58721 
Spectrum  Signal  Processing  Inc.,  34839 
Sport  Supply  Group,  Inc.  32411 
St.  Clair  Equity  Fund.  Inc..  19290 
St.  Clair  Tax-Free  Fund.  Inc  .  19289 
Stagecoach  Funds.  Inc  .  et  al..  26015 
Standard  Chartered  Bank.  68681 
State  Mutual  Life  Assurance  Co  of  An>erica 

et  al..  65748.  65750 
State  Street  Bank  &  Tnist  Co .  53983 
Steadman  Financial  Fund.  6656 
Stone  Street  Fund  1984  et  al .  63432 
SunAmenca  Capital  Appreciation  Fund.  Inc., 

f-4-il 

SunAr-K -.a  Capital  Appreciation  Fund,  Inc.,  ct 

Sun  Ann  !. J  Mil!:    A  vet  Portfolios,  Inc..  68979 

SunAnKT.d  ^fnc^  Trust  et  al..  32557 

Sunnsc  ]citv\-  i>  tics.  Inc..  7601 

SwissKe^  KnJ    ■::  al..  53011 

TCW  High  Giadt  Fixed  Income.  LP.,  ct  al., 

657 
Technigen  Corp..  28428 
Technology  Funding  Medical  Partners  I,  L.P., 

et  al.,  620,  43148 
Tee-Comm  Electronics,  Inc.,  67431 
Templeton  Variable  Products  Series  Fund  ct  al . 

55 '.03 
Texas  Employees  Tax  Exempt  Money  Market 

Mutual  Fund.  41830 
Thomson  Fund  Group  et  al..  17464 
Thoroughbred  Group.  40683 
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Time  Warner  Entertainment  Co..  L.P.,  et  al.. 

58894 
Titan  Institutional  Investmcnu.  Inc..  3056 
Total  Growth  Trust.  Tieasuncs  and  Growth 

Stock  Senes  I.  50068 
Transamenca  Occidental  Life  Insurance  Co  et 

al.  47516 
Transportation  Capital  Corp..  65616 
Travelers  Growth  and  Income  Stock  Account 
for  Vanable  Annuities  et  al..  623.  8087 
Triarc  Companies.  Inc..  65615 
Trinity  Assets  Tnist.  5301 3 
Turkish  Growth  Fund.  Inc.,  49348 
Tyler  Cabot  Mortgage  Secunues  Fund.  Inc., 

47309 
Unified  Funds.  45933 

Union  Central  Life  Insurance  Co  et  al.  47168 
United  Financial  Group.  Inc.,  60237 
United  International  Holdings.  Iiic  .  1 1429 
United  States  Banknote  Corp  .  14610 
United  States  Filter  Corp..  54630 
USF&G  Money  Market  Funds.  Inc..  6658 
USF&G  Tax-Exempt  Money  Marlet  Funds. 

Inc  .  14464 
Vanguard  Group.  Inc.,  et  al..  2I6I8 
Van  Kampen  Memtt  Insured  Tax  Free  Income 

Fund.  Inc..  11656 
Van  Kampen  Memtt  Tax  Free  High  Income 

Fund.  Inc.  11657 
Van  Kampen  Mctrin  Trust  et  al..  37541 
Vanable  Annunity  Life  Insurance  Co.  ct  al.. 

25881 
Voyageur  Tax  Free  Funds,  Inc.,  et  al.,  65752 
Washington  Square  Cash  Fund,  Inc.,  44395 
Waierhouse  Investor  Services,  Inc  ,  6428 
Weitz  Partner.,  Inc  ,  et  al..  59778 
Werconn.  LP  .  et  al .  39080 
Westcore  Tnist  et  al.  31229 
Westcoip.  42605 
Western -Southern  Life  Assurance  Co  et  al . 

16727 
White  River  Corp  .  60473 
Wilson  Fund.  35064 
WNC  Housing  Tax  Credit  Fund  IV,  LP.,  et 

al.,  41830 
Zapata  Corp ,  44395 

Sfi«.'i:ti>  (;  ^'tT"*  K, «    *"'*  -^ti  in 

PROPOSED  RULES 

Regulatory  agenda.  25212.  57212 

NOTICES 

Agency  information  collection  activifies  under 

OMB  review.  1 1432.  21504.  32559 
Health  care  personnel  delivery  system; 

development.  17439 
Privacy  Aa:^ 
Computer  matching  programs  ,  42^"^ 

Sentencing  Commission,  Uniitd  i>u;es 

<<;<•  \ntteA  '\\Mfy  Si-ntcncint'  Commission 

Nni.ill  Husinuii  .Vdmuiistralion 

Hi  I  r^ 

Business  loan  policy 
Guaranteed  lending  programs;  late  payment 
fees,  preferred  lenders,  interest  rates,  etc.; 
and  microloan  demonstration  program. 
49422 
Loan  making  policy,  45247 
Business  loans 
Guaranteed  lending  programs   late  payment 
fees,  preferred  lenders,  interest  rates,  etc.; 
and  microloan  demonstration  program. 
49422 
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t)isa.sier-physicaJ  Ji'.i'Nier  -ind  economic  injury 
loans 
Homeowners  ^r  5u<incs«s  wishing  to 

voiuntanK  reUxaie  outside  disaster  area; 
direct  loans  prohibuion.  32053 
Major  source  of  employment  redefinition  and 
higher  disaster  loan  bmit,  64672 
L.^ans  '.:  State  and  KxaJ  Jevelorf^nt  companies. 

Organization.  functKins.  and  authority  delegations: 

Claims  review  committees,  2967 

Feld  officers,  loan  approval  authority.  44436 

Correcuon.  53120 
Regional  Administrators  et  li  .  other  financial 
and  guaranty  programs,  19321 
Pn,acy  Act.  implementation,  14145,  14147 
Small  business  investment  companies: 

Auditing  standards.  4703 1 
Small  busineu  size  standard ^ 

Business  loan  program,  aitemative  size  standard 

rtenon.  12334 
Enwronmental  services.  4074.  52415 
Nonmanufacturer  rule,  waivers — 

Computer  disk  dnves.  termination,  11372 
Mainframe  computers  and  associated 

peripheral  ecjuipment.  9112,  29346 
Photographic  film  and  video  cassette 

recorders,  7479 
Xerographic  printing  paper.  9113 
Nonmanufacturer  rule  waiver  procedures,  48954 
Procurement  autonMted  source  system; 

information  reliability.  47371,  58650 
Size  Policv  Board,  membership,  etc  ,  65281 
S;ie  standards  table  and  size  standards  under 
Section  8<d)  subcontractini  program, 
25929 

PROPOSED  RULES 

Business  and  disaster  loans: 
Federal  claims  coUection.  291S2 

Business  loans 

Defense  economic  issistar.e.  45078 
Disaster-phvsicaJ  Jisisie:  and  economic  injury 
:  oar,  s 
Maior  ^o^ir:i:  of  employment  redefinition  and 
higher  disaster  loan  linui,  45855 
Regulator,  agenda.  25214.  57214 
Small  business  investment  companies: 
Definitions,  limited  partnerships,  fees  and 

interest  charges,  etc..  41882.  57568 
Le.eraie  ra.iicipaiing  securities,  and  conditions 
affecting  ioi:>d  standing  of  licensees. 

41  s5;.  r56¥ 

Small  business  size  standards 

Business  loan  program,  alternate  size  standard 

-ntenon.  44793 
Env ironmentaj  services.  52452 
Fixed  size  standard  levels.  9131.46573 
Ni,nmanjfac'u.'^r  "jle  waiver  procedures.  48981 
.Sumen^di  M.'e  standard  for  determining -small 

enf.t'.    -uj^:      "":''2'- 
Small  husiriess   -.es-ment  .ompanies;  size 

standarJ    n cease  of  small  business 

concerns  eiig;'  •■  "or  issistance.  40603 
Surety  bond  guara.- oce  f  -  cram.  45300 
Correction.  47181 

NOTICES 

Aeencv  information  colleaion  aaivities  under 
0MB  review.  4193.  4732,  5795,  6659,  11286 
11432,  11882,  13518,  13674,  13812,  16441, 
18297,  19291.  21327.  21504.  27327,  31436, 
31436.  45369.  47518.  47519.  48084.  48703, 
50381,  53014,  53984,  53985,  54393,  54631, 
55108,  57662,  57890,  59292,  59508,  64018, 
64636.  64789 

Disaster  business  loan  limit;  mcreasc,  44871 
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Disaster  loan  areas: 
Alabama.  19291,29850 
Arizona,  8803,  12621,  15517 
Arizona  et  al,  7289 
Arkansas  et  al ,  64019 
California.  12621,  13518.  15517,  28086.  J14J6. 

32978.  60079 
California  et  al .  8803 
Connecticut  et  al..  3983 
Florida,  3983.  7289,  8804.  13518.  29249, 

29850.  63199 
Flonda  et  al..  17921,  19513 
Georgia.  3983 
Georgia  etal.  3983.  15517 
Guam,  3984.  44730 
Hawaii,  7289 
Illinois,  40179,  40460,  42354.  44871,  45544, 

47519,  50382,  53756,  59091 
aiinois  et  al.,  29850,  34295,  64019,  68186 
Indiana,  49539,  53756 
Iowa,  29249.  40180.  48084.  59091 
lowaet  al.  30212 

Kansas,  41543.  42606.  42996.  43397,  44730, 
45544,  48085,  49539,  54394,  57662, 
59091.64019 
Louisiana,  8804 
Louisiana  et  al ,  12621,  38155 
Marshall  Islands.  3984 
Massachusetts,  8804.  58031 
Massachusetts  et  al .  7290 
Mmnesota.  40181.  42606,  45544,  47519,  48085 

54394 
Mississippi,  50382 
Mississippi  et  al ,  3984,  42606 
Missouri.  29850.  31436.  32978,  40180.  42355. 
429%.  44871.  45545.  48085.  52799, 
54394.  57662.  59091.  64637.  66056 
Nebraska,  40460.  42606,  43397,  44871,  45545, 

48085 
New  Jersey,  3984,  7290,  12622 
New  Yoik,  3985,  8804,  12622,  26023.  28086. 

29020 
New  York  et  al ,  13519,  34295 
North  Carolina,  49540 
North  Carohna  et  al.,  6557,  29851 
North  Dakota,  42607.  42996.  44872,  45545, 

47519,  52799 
Northern  Mariana  Islands,  45545 
Ohio  et  al..  35999,  40180 
Oklahoma.  28908.  30838.  33685.  35999 
Oklahoma  et  al..  54394 
Oregon.  19868.  53756.  58215.  66057.  68980 
Oregon  et  al..  28087 
Pennsylvania,  8804.  26807 
Pennsylvania  et  al..  12622.  19291.  26024, 

47520 
South  Carolina  et  al.,  44730 
South  Dakota,  13812.  40460,  42607.  43397, 

44872,  47520,  49540,  64637 
Tennessee,  12622 
Texas,  3985,  33685,  47520,  53756 
Virginia,  48926 
Washington,  26807,  44730 
Wisconsin.  40181,  42607,  42996.  44872,  47520, 

50382 
Wisconsin  et  al ,  39844 
Guaranty  loans;  Region  VI  pilot  to  streamline  loan 

application  process,  62401 
Interest  rate  policy  change,  68682 
Interest  rates;  quarteriy  determinations.  6557. 
11432.  17921.  26179.  34295.  38156,  52799, 
68980 
Intergovernmental  review  of  agency  programs  and 

activities,  35065,  41543 
License  surrenders: 
Alpha  Capital  Venture  Partners,  LP..  11432 


AMF  Financial,  Inc  .  65414 

,\mistad  [X)T  Venture  Capital.  Inc.,  33476 

BNP  Venture  Capital  Corp  .  58723 

Brentwood  Capital  Corp  ,  45546 

Bridget  Capital  Corp  ,  57662 

Citv  Ventures.  Inc  .  12622 

DiKie  Business  Investment  Co.,  35498 

Eijuitahle  Capital  Corp  .  47011 

FC.A  Investment  Co  .  5.''0l4 

Financial  Resources.  Inc  .  29020 

First  Maryland  Capital.  Inc  .  8805 

First  of  Nebraska  Investment  Corp.,  35498 

First  United  Small  Business  Investment  Co., 

Inc  .  8805 
Rentage  Capital  Corp  .  59091 
interstate  Capital  Co  ,  Inc  ,  27327 
Ivanhoe  Venture  Capital  Limited,  33476 
James  River  CapitaJ  ,'\ssociates,  LP.,  47520 
Kitty  Hawk  Capital.  L  P .  27327 
Manner  Venture  Capital  Corp..  6557 
Monmouth  Capital  Corp..  12622 
Old  Stone  Capital  Corp..  17921 
PCF  Venture  Capital  Corp..  21760 
Rubber  City  Capital  Corp.,  64637 
Shared  V  entures.  Inc..  5442 
Southeast  SBIC.  Inc  .  7290 
Valley  National  Investors,  Inc..  26807 
Walnut  Street  Capital  Co..  33685 
Westamco  Investment  Co..  7290 
Yuzary  Capital  Funding,  Inc..  12623 
Meetings 

Investment  Advisory  Council.  14610,  44872 
National  Small  Business  De\elopment  Center 
.Advisorv  Bo;ird,  12623.  15890.29020, 
41^98 
Meetings,  district  and  regional  advisory  councils: 
Arizona.  176.18 
Arkansas.  184.^^ 
California.  5442.  12623.  13813.  14610.  29851. 

-■<.■' 292 
Connecticut.  6558.  1351«  4S';46.  65617 
Georgia.  15172.  5398."^ 
Hawaii.  11433.  21620,  4299^   ^^^^-i 
Idaho.  16906 
Illinois,  13674.42997 
Indiana.  11433.  58585 
Iowa.  7291,  8805 
Kentucky.  58032 
Louisiana,  8805 
Maine,  18437 
Ma.ssachusens.  49540 
.Michigan,  16906 
Minnesota,  P638.  49080 
Mississippi.  16907 
Missoun,  15P2,  33477 
Montana.  7291 
New  Hampshire.  7291 
New  Jersey,  5442.  47521 
New  Mexico,  7290 
New  York,  13519,  53014 
Ohio,  54395 
Oklahoma.  33477 
Oregon,  22013.  60894 
Rhode  Island,  6558.  62402 
South  Carolina.  7291 
Texas.  .5442.  7291.  11433.  13674,  21620, 

45546.  53014 
Vermont.  5442.6558,  21504 
Virginia.  22013 
West  Virginia.  18438,  53985 
Wyoming.  26376.  53015 
Organization,  functions,  and  authority  delegations: 
.Assistant  Administrator  for  Disaster  Assistance, 

57891.  64019 
.Assistant  .Administrator  for  Financial  Assistance 
et  al  .  8805 
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AssiKiate  L>eput>  Adrtunislrator  for  Business 

[H-\elopmem  et  al .  35067 
Branch  ciaims  review  comrrunees.  31576 
Branch  offices,  branch  claims  review 
commitiee,  establishment,  3057 
Counselor  to  Administrator  et  al.,  6144 
Field  officers,  loan  approval  authority,  11883 
Pnvacy  Act: 

Systems  of  records,  13519,  58585 
Senior  Executive  Service: 

Performance  Reweu  BnardA   membership, 
63200 
Small  business  competi:    ere  '.  Jemonstrabon 
programs:,  13513 
Policy  letter.  19840 
Sinall  business  innovation  research  program  policy 

directive.  6144.  25883,  42607 
Small  business  investment  companies: 

4%  preferred  stock,  financial  reporting,  6558 
Small  Business  Size  Standards 

Environmental  services.  42355 
ApplicaiionF  hearings,  determinations,  etc.: 
Anker  Capital  Corp  .  59508 
BancFirst  Invesinwnt  Corp..  49080 
Byrd  Business  Investments,  L.P  ,  29020,  63200 
Capital  Fund.  Inc  .  50996 
Center  Cd\  Mesbic.  Inc.,  16256 
CFB  Venture  Fund  11.  L.  P.,  16907 
CI  Capital  Group.  Inc.,  59509 
CIP/QED  Capital  L  P  .  4209"' 
Cordova  Capitals  Partners   i   p   Enhanced 

Appreciation.  6S414 
Exeter  Venture  Lenders,  L.P.,  64637 
First  Legacy  Fund.  Inc  .  12623 
First  Nesi.  England  Capital,  L  P  .  12623 
First  Secuntv  Business  ln\es!nien!  C'orr 

35498,  595^ 
Green  Mountain  Capital.  LP  .  27327 
KOKO  Capital  Co.  L  P  .  48704 
Lxgacv  Fund   L  P  .  42998 
(Jpportunitv  Capital  Panners  11.  L.P..  31577 
Paafic  Me7JM\ne  Fund.  L  P  .  39845,  67432 
Ph^xnix  Capital  Partners,  I,  P    SSi'V- 
Folans  Cupilaj  Corp  ,  li4Vi 
Stratford  Capital  Group,  Inc  .  647i^,l 
Transponation  Capital  Corp  .  6320(3 
Triad  Capital  Corp  of  New  York,  62402 
United  Financial  Resources  Corp.,  11433, 

38594.  42355 
WestVen.  LP,  13813.64020 
Zenia  Capital  Corp  .  22014 

Social  Security  Administration 

RLLES 

Social  secuntv  benefit'- 
Ciaimants  for  benefits,  representation,  64883 
Coal  Industn  Retiree  Health  Benefit  Act, 

administrative  review  procedures.  52914 
L>:pendents.  suspension  of  benefits  when 

worker  is  in  extended  penod  of  eligibility, 
64882 
DisabihtN  and  blindness  determmations^- 
Cardiovascular  system  listing   expiration  date 

extension,  36133 
Endocnne  and  multiple  txjdv  sv stems 

immune  system.  36008 
Mental  disorders  in  adults,  listing,  4444-: 
Respirators  svstem  listings,  expiration  dme 

extension,  31906,  52,^46, 
Various  body  system  impairment  listings, 
expiration  date  extension,  correction, 
64121,  6524? 
Railroad  Retirement  Aa  applications  considered 
as  social  secuntv  benefits  applicauons, 
60381 


Spouse  deer-ied  aiiO  icgal;  continued  entitlement 
to  beneftts,  treatnrients  of  divorce  in  invalid 
marriage  and  multiple  entitlements  under 
family  maximum.  64890 
Suspension  of  bcnefiu  if  individual  is  deported; 
exemption  from  social  secuntv  because  of 
religious  beliefs.  64886 
Supplemental  security  income: 
Benefits  due  deceased  recipients;  payment  to 

suTMvors,  52909 
Children  of  overseas  armed  forces  personnel; 
benefits  eligibility,  4896 
Correction,  9597 
Children  under  age  18;  disability 
determinations,  47532 
Correction,  49431 
Claimants  for  benefits;  representation,  64883 
Commercial  transportaooh  tickets,  gifts; 

exclusion  from  income,  63887 
Disability  and  blindness  determinations — 
Respiratory  system  listings,  expiration  date 
extension.  52346 
Disposition  of  resources,  time  limits,  60103 
Earned  income  tax  credits  exclusion  from 

income  and  resources;  exclusion,  63888 
Eligibility  redeterminations.  64892 
Institutional  care  maximum  payment  limit. 

6489? 
Presumptive  disability  and  blindness;  human 
immunodeficiency  virus  (HIV)  infertion, 
36059 
Residence  and  citizenship;  temporary  protected 
status,  41181 


PROPOSED  RIXES 

Social  sectnitv  benefits: 

Deemed  apfdicatioa  date  based  on 

mismforroatiofi.  5687 
Disability  and  blindness  determinations— 
Musculoskeletal  system  bsting,  67574 
Disability  determination  procedures,  testing 

modifications.  54532,  64207 
Travel  expenses  liiratations  for  representation  of 
claimants  ai  administrative  proceedings, 
4950 
Supplemental  secuntv  income: 
Aged,  blind,  and  disabled — 
Benefit  continuation  and  special  eligibility  for 
severely  impaired  recipients  who  work, 
52458 
Currently  available  reliable  information  for 
determining  benefit  amounts.  14191 
Correction,  26383 
Deemed  application  date  based  on 

misinformation,  5687 
Disability  determination  procedures;  testing 

modifications.  54532,  64207 
Mass  change  resulting  in  reduction,  suspension, 
or  termination  of  State  supplementary 
payments;  appeal  nghts,  42514 
Patent-to-child  deeming  for  certain  disabled 

children;  waiver,  49249 
Promissory  notes  in  home  replacement 

situations,  treatment  52943 
Royalties  and  honorana  treatment.  52464 
Travel  expenses  limitations  for  icprescniation  of 
claimants  at  administrative  proceedings, 
4950 
NOTICF.S 

Agencs  intormation  coUeaion  acuviues  under 
(1MB  review,  5747,  7234,  11241,  15150, 
19835.  26339.  28596.  33636.  42084,  46644, 
53521,66041,63991,68651 
Automated  services  availability  in  State  offices 
making  disability  determinations  for  SSA; 
questionnaire,  16537 


Grants  and  cooperative  agreements,  availability, 
etc  : 
Aged,  blind,  and  disabled  outreach 
demonstration  program.  34154 
Federal  old-age.  survivors,  and  disability 
insurance;  research  grants.  34472 
Organization,  functions,  and  authonty  delegations. 
107.  26144.  28032.  44348.  50950 
Deputy  Commissioner  for  Fuuuice  et  al .  47748 
Privacy  Act: 
Computer  matching  programs,  60042 
Systems  of  records.  28886,  35025,  45895, 
48525.  52782 
Social  security,  foreign  msurance  or  pension 
system: 
Estonia,  11612 
Ireland,  46978 
Latvia.  40821 
Social  secunty  acquiescence  rulings 

Akers  v  Secretary  of  Health  and  Human 
Services;  benefiu  paid  to  social  secunty 
claimants,  anomey's  fees.  40662 
Branham  v  Heckler;  Flowers  v  HHS; 

addiuonal  and  significant  work-related 
limitation  of  function.  25996 
Brewster  on  Behalf  of  Keller  v  Sullivan, 
presumption  of  death  regulation 
interpretation.  43369 
Condon  and  Brodner  v.  Bowen;  continued 
benefits  paid  to  social  security  claimants, 
attorney's  fees,  40663 
Conley  v  Bowen;  individual  with  disabling 
impairment;  substantial  gainful  activity 
determination,  28887 
Schisler  v  Sullivan;  medical  evidence  provided 

by  treating  sources,  rescission,  60042 
Shoemaker  v  Bowen,  continued  benefits  paid 
to  social  security  claimants;  attorneys  fees, 
40665 
Social  security  acquiescence  rulings;  list,  67803 
Social  security  benefits 
Cost  of  living  increase,  SSI  monthly  benefit 
amounu  increase,  average  of  total  wages, 
contribution  and  benefit  base,  etc.,  19152, 
58004 
Social  security  rulings 
Child  beneficiary  disappearance;  restnction 
against  payment  to  missing  beneficiary, 
65190 
Disabihty  insurance  benefits — 

Florida,  workers'  compensation  offset;  offset 

of  wage  loss  benefits.  45344 
Human  immunodefiaency  virus  (HIV) 
infection  evaluation,  52973 
Human  immunodeficiency  vims  (HIV)  infection 

evaluation;  rescission,  36065 
Mental  deftciency-intelligence  tesnng; 

rescission.  16545 
Representative  payee;  exercise  of  discretionary 
authority  to  sclea  payee;  legal  guardian 
as  oavee.  rescission.  15151 


Soil  tonstTvaliiin  >trvite 

RULES 

Water  resources: 
Emergency  wetlands  reserve  program.  62495 

NOTICES 

Environmental  statements;  availability,  etc.: 
Allison  Draw  Watershed,  WY,  42052 
Argyle  Lake  Watershed,  IL,  26098 
Belfield  Watershed.  ND.  67768 
Cedar  Run  Watershed.. VA,  46159 
Colorado  River  Salinity  Control  program,  NV, 

11584 
Five  Points  Area  Watershed,  GA<  34240 
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Gooding  Constnjcted  Wetland,  ID.  42286 
Gould  Portion  of  Grady-Gould  Watershed,  AR, 

59010 
Indian  Creek-V  ar  Bdren  Aa;crshed,  lA,  30143 
Indian  Creek  V.  atersne;  Ca    '7460 
Kagman  V\dier\nco    ^J,^L^J:    Norxhem  Mariana 

Islands,  40110,  59704 
Lorgo-Agua  Fna  Watershed,  NM,  49470 
Lick  Creek  Watershed,  TN.  62325 
Lsnle  Kentucky  River  Watershed,  KY,  49966 
Lolo/Ford's  Creek  Agricultural  Pollution 

Abatement  Plan,  ID,  16395 
Lower  Paveae  Ri.er  Water  Quality  Planning 

Project,  ID.  16.^'?'; 
Main  Branch  Meduxnekeag  River  Watershed, 

ME,  >;!« 

VlirNmanU  ^  iier-ned  Project,  WA,  62326 
Mosher-AnJersi  n  Creeks  Watershed,  WI,  64544 
Mud  Creek  V.  atershed,  MI,  3932 
Muddy  Fork  of  Silver  Creek  Watershed,  IN, 

16170 
Nichols  Watershed,  SC.  15136 
North  East  Middle  Swannee  River  Area 

Watershed.  PL,  1 1024 
North  Fork  Hughes  River  Watershed,  WV, 

32510 
Sonh  West  Middle  Suwannee  River  Area 

Watershed,  FL,  11584 
Oven  Run  Project  Area,  PA.  31692 
South  East  Middle  Suwannee  River  Area 

Aitcrsned.  FL.  9143 
South  'A;^:  Middle  Suwannee  River  Area 

■Aar-jrxhej   FL.  11396 
Ta\l  r  Atiohed.  ND,  65698 
Tenn :::e  Cr.tfn  Watershed.  WA.  36640 
Toby  Tubby  Creek  Watershed.  MS,  17204 
T  or  C-William^burg  Arroyos  Watershed,  NM, 

51049 
Town  Fork  Creek  A  nershed,  NC,  9558 
L'pCountrv  Maui  Watershed.  HI.  28853 
Upper  Buffalo  Creek  Watershed,  WV.  31692 
Upper  Delaware  and  Tributaries  Watershed,  KS, 

2596'' 
Upper  Killbuck  Cree^  Watershed,  OR,  36932 
Upper  Piscataquis  Rr.er  Watershed,  ME.  59705 
Hvdnc  soils  of  United  States;  list  availability, 

52078  I 

Meetings 
Shaping  the  Third  RCA  Appraisal  and  National 
Consecvation  Program,  59705 
A  atershed  projects;  deauthorizanon  of  funds. 
Ej^st  Wenatchee  Watershed.  WA,  48504 
Li'v.er  Caney  Bayou  Watershed.  AR.  39195, 

Southeastern  Power  Administration 

NOTICES 

Cumberland  System  of  Projects;  power  marketing 

policy,  41762 
Po'Aer  rates: 
Honda  Power  Co.,  48887 
Flonda  Power  Corp.,  47272 
Georgia- Alabama-South  CaioUna  System  of 
Projects.  18392,  40807.  47273.  50916 

Southwestern  Power  .-Vdministration 

NOTICES 

Power  rates 

Robert  D  Willis  Project,  TX.  34794 
Sam  Raybum  Dam  Project.  TX.  34796 

Special  Counsel  Office 

See  Office  ot'  the  Special  Counsel 
PROPOSED  RULES 

Regulator)  agenda,  1^\'^ 
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State  Department 

RLLL6 

Angola;  domestic  arrns  embargo;  removal.  35864 

International  Traffic  in  Arms  regulations; 

amendments,  39280,  47636,  601 12.  60115 
Longshore  work  by  US  nationals,  foreign 

prohibitions.  65118 
Visas;  imrrjgrant  documentation 

Armed  Forces  members,  special  immigrant 

status.  48446 
EmployrtKnt-based  imrmgranis  subject  m 

numerical  limitations,  48446 
immigrants  subject  and  not  subject  to  numencal 

limitations,  48446 
biuiugrant  visa  classificauon  svmb.U  tabic  et: 
48447 
Visas;  nonimnugrant  documentation: 
Citizens  of  former  Yugoslavia:  visa 

requirement.  43438 
North  Amencan  Free  Trade  .Agreement 

(NAFTA);  professional  classification,  treaty 
traders,  investors,  intracompany  transferees, 
etc ,  68526 
Visa  waiver  pilot  program    Brunei.  40585 

PROPOSED  RULES 

Privacy  Act;  implementation,  57974 
Regulatory  agenda.  24612.  56626 
Visas;  immigrant  documentation: 
Diversity  immigrants;  annual  numerical 
limitation.  68791 
Visas;  nonimmigrant  documentation: 
Temporary  visitors  for  business  or  pleasure, 
40024,  49456,  61856 

NOTICES 

A  A- 1  immigrant  visa  program;  registration,  6559 
Agency  information  collection  activities  under         I 
0MB  review.  12297,  16729,  19146.  19696,      I 
26025,  37046,  39845,  53613 
Antarctic  fishing;  conservation  measures,  3057. 

65414 
Arms  Export  Control  Act:  determinations,  40685. 

65001 
Bridge  permit  applications: 

BrtJwnsviUe,  TX.  58372,  69440 
Progreso,  TX,  69441 
Cattle  crossing,  international.  Douglas.  AZ,  64790 
Climate  change  action  plan;  US  initiative  on  joint 
implementation;  groundrules  availabihty, 
66057 
Committees;  estabhshment.  rencAal   termination, 
etc. 
Secretary  of  Stale's  Panel  on  El  Salvador, 
26808 
Environmental  statements;  availability,  etc 
International  Falls,  MN;  Boise  Cascade  Corp 

water  pipeline.  68682 
Los  Tomates/Matamoros  International  Bndge  111 

and  U.S.  77/83,  TX,  54395 
Port  Huron,  Ml  and  Samia.  Ontario.  Canada; 
cross-border  railroad  tunnel.  ^0081 
Explorer's  declaration  and  government 
certification  requirement 
Shnmp,  26025 
Export  Administration  Act,  determination,  addition 

of  Sudan  to  list,  52523 
Foreign  assistance  determinations: 

Cambodia,  53612 
Gifts  to  Federal  employees  from  foreign 

govcmments;  listing,  69058 
Grant  and  cooperative  agreement  awards 
American  Council  of  Teachers  of  Russian, 
American  Council  for  Collaboration  in 
Education  and  Language  Studv  et  al  , 
12057 


Grants  and  cooperative  agreements;  availability, 
etc.: 
Centra]  and  Eastern  Europe:  telecommunications 

reguiation  training.  60895 
Discretionary  grant  programs:  Russian, 

Eurasian,  and  Eiast  European  research  and 
training  program.  38594 
Man  and  biosphere  program.  625,  41310 
RuNsian-Amencan  Enterpn^e  Fund  et  al..  69441 
International  conferences 

Pnvate-sector  representatives  on  U.S. 
delegations.  27034 
International  contractual  arrangements  law. 

Organization  of  Amencan  Slates  convention, 
4"1''0 
International  Covenant  on  Civil  and  Political 

Rights,  U  S   ratification,  45934 
Intemational  shipment  of  household  effects; 

transportation  procurement  procedures,  33967 
International  Traffic  in  Arms  regulations,  statutory 
debarment,  6S35,  12440.  13519,  26028, 
50382,  58586 
Meetings 

Defense  Trade  Advisory  Group.  45144 
Fine  Arts  Committee,  19146.  45546 
Histoncal  Diplomatic  Documentation  Advisory 

Committee.  6045.  25896.  37046,  52523 
Inter-Amencan  Tropical  Tuna  Commission. 

United  States  Section  Advisory  Committee. 
16256.  19695 
International  Commission  for  Conservation  of 
Atlantic  Tunas.  United  States  Section 
.Advisory  Committee,  48927 
International  Communications  and  Information 
Pohcv  Advisory  Committee.  3582.  17299 
Internationa!  Law  .Advisory  Committee.  62707 
International  Radio  Consultative  Committee, 
6559.  7291.  15890,  21620,  28428,  32559, 
37046.45145,60239,61724 
International  Radio  Consultative  Comminee  et 

al  .  26024 
International  Telecommunication  Union  World 
Telecommunication  Development 
Conference,  -10845 
International  Telegraph  and  Telephone 
Consultative  Committee,  4732,  9228, 
21 199,  26024.  27054,  30838.  30839, 
34120,  40684,  53612,  54185.  57663, 
58373,  60239 
Overseas  Schools  Advisory  Council,  28908, 

66059 
Overseas  Secunty  Advisory  Council,  6045, 

30839.  54185 
Pnvate  International  Law  Advisory  Committee, 

?1577,  J5546.  47171 
Russian.  Eura.sian,  and  East  European  Studies 

Advisory  Committee.  5L'^97 
Secretary  of  State's  Panel  on  El  Salvador. 

27()54.  27327,  29021.  31436 
Shipping  CcKirdinating  Committee.  3325,  9228, 
12441,  13520,  13814,  16257,  25694, 
27054,  27055.  28908 
:VS499.  40181,  40685 
47521,  48538.  51398 
58373.  61724.  63437 
Working  Groups  on  U  S 


32165,  33850, 
42998,  45145, 
53236,  53237, 
66059.  68980 
Input  to  Intemational 


Telecommunication  Union  Regional 
Development  Conference  for  Asia  and  the 
Pacific  (AS-RDCi,  6ra5 
Missile  technology  proliferation,  sanctions 

Chinese  and  Pakistani  entities.  45408 
Munitions  export  licenses  suspension 

Armour  of  Amenca.  Inc  ,  et  al  ,  4450 

Burma.  33293 

Cohen,  Eliyahu,  et  aj  ,  53015 

Guatemala,  38597 
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Induvmas  Cardoen  Limiiaiia  a  ai  .  49540 

Nigena,  4U»45 

Zaire,  26024 
North  Amencan  Free  Trade  Agreemeat  (NAFTA); 
notices  and  other  arbitration  docaments 
delivery.  68457 
Organization,  functions,  and  authonty  delegations: 

Deputy  legal  advisers,  49541 

Deputy  Secretary.  18132.  64790 

Deputy  Secretary  et  al  .  49541 

Foreign  Missions  Office.  Director.  64790 

Senior  IRM  Manager  K64^S 
Passport  travel  restrictions;  U.S.; 

Iraq,  11883 

Lebanon.  11286 

Libya.  61137 
Privacy  Act: 

Systems  of  records.  32560,  44398.  58032 
Property  claims: 

Albania.  40461 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  46264 
Shrimp  trawl  fishing;  turtle  protection  guidelines; 

certifications,  9015,  28428.  30082,  40685 
Sovereign  immunity;  convention  (multilateral 
international  agreement),  16729 

State  .Justice  Institute 

NOTICES 

Grants,  cooperative  agreements,  and  contracts; 

guidelines.  45976.  53762 
Meetings;  Sunshine  Act,  11097.  19701,  36736. 

47012,59297 

Statistical  Reporting  Service 
See  National  Agricultural  Statistics  Service 

Strategic  Environmental  Research 
and  Development  Program 
Scientific  Advisory  Board 

NOTICES 

Meetings: 

Scientific  Advisory  Board,  19237 

Substance  Abuse  and  Mental  Health 
Services  Administration 

RILES 

Human  drugs: 
Methadone;  conditions  for  use  in — 

Maintenance  treatment  of  narcotic  addicts  and 
human  immunodeficiency  virus  disease 
counseling.  495 

NOTICFJ; 

Children  v»iih  ^e^ou■  emotional  disturbance,  and 

adults  with  senous  menial  illness,  definitions, 

29422 
Federal  agency  unne  drug  letting,  certitieii 

laboratories  meeting  minimum  standards,  list, 

no.  7569,  12246.  i^HU-,  2679.^.  31729. 

36215,  41285,  47146   ^16:^7.  58871,  63991 
Suspensions,  198.^5 
Federal  workplace  drug  testing  programs; 

mandatory  guidelines,  M)62.  )  1886 
Grant  and  cooperative  agreement  applications  and 

contract  proposals,  peer  review  and  advisoo' 

council  review  policy  and  procedures,  5747, 

34059,  35962 
Grant  and  cooperative  agreement  awards: 
Metropolitan  Washington  Council  of 
Gdvemments.  3546! 
Grants  and  cooperative  agreements   av.iilability, 

etc 
Addiction  training  centers,   '('"■■J' 


Henetlcianes  disabled  due  to  alcohol  and  other 
drug  albictions.  managed  care 
demonstranon  models,  31970 
Center  for  Substance  Abuse  treatment  programs 
1994  FY  application  receipt  dates,  5801 1, 
66009 
Child  and  adolescent  service  system  program 
iniinatnicture  development  demonstration 
grants.  33835 
Community-based  primary  care,  substance 
abuse,  HIV/AIDS,  and  mental  health 
treatment  services,  linkage  demonstration 
program,  28986 
Community  care  and  effective  services  and 

suppfn^    access!  for  homeless  persons  with 
se^trt    iitntal  illness,  demonstration 
projects.  17899 
Commumty  pannership  demonstration  program. 

33835 
Comprehensive  community  health  services  for 
children  and  adolescents  with  serious 
emotional  disturtances,  19676 
Correctional  populations;  model  comprehensive 
substance  abuse  treatment  program,  21178 
Critical  populations  demonstration  grant 

program.  17606 
Honveless  individuals  demonstration  program, 

36975 
Mental  health  services  for  Cuban  entrants, 

44349 
Mental  health  systems  change  evaluation; 

technical  assistance  centers,  29591 
Non-incarcerated  cnminal  and  juvenile  justice 
populations;  model  comprehensive 
substance  abuse  treatment  programs,  21182 
Residential  treatment  for  pregnant  and 
postpartum  women  services  program, 
17610 
Residential  treatment  for  women  and  children; 

demonstration  program.  17614 
SSI  beneficiaries  disabled  due  to  alcohol  and 
other  drug  addictions;  managed  care 
demonstration  models.  36413 
Statewide  family  networks;  demonstration 

grants,  28889 
Substance  abuse  treatment  and  recovery 
systems,  rural  and  culturally  distinct 
populations.  31972 
Target  cities  cooperative  agreement 
demonstration  program,  17618 
Meetings: 

Drug  Testing  Advisory  Board.  6972 
Substance  Abuse  Prevention  Center.  27580. 
43117.65727 
Meetings;  advisory  committees: 

January.  4439 
Privacy  Act: 
Systems  of  records,  68993 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
State  standards  adoption  and  State  enforcement 

activities;  CFR  Parts  removed,  41936 
Surface  coal  mining  and  reclamation 
operations — 
FYeviously  mined  area  definition;  and  off-site 
coal  preparation  plans,  performance 
standards,  correction,  3466,  8655 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Alabama,  3830,  54287 
Arkansas.  38532 
Illinois,  4320.  46845.  48961 
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Indiana,  4322,  28775.  34218.  41039.  43248. 

46857.  48963.  60783 
Kansas.  32847.  33986,  34126.  45438 
Kentucky.  3833.  16350.  32283.  42001.  51225 
Maryland,  15275.  28778.  33331.  33910.  36135 
Missouri,  64142 
Montana,  33553 
New  Mexico.  65907 
Noith  Dakota.  50257 
Ohio,  3838.  4324.  4326.  21658.  32611,  33912. 

43261,46861 
CWahoma.  64374 

Pennsylvania.  4331.  18149.  36139.  64151 
Utah.  16623.  48600 
Virginia,  49928,  52666 
West  Virginia,  16353 
Wyoming.  44453.  52232,  58487 

PROPOSED  RULES 

Abandoned  mine  land  reclamation: 
Coal  formation  fire  control,  68494 
Grant  procedures;  nuscellaiteous  amendments, 

59334 
Reclantation  fund  fee  collection  and  coal 
production  reporting,  electronic  transfer 
payment  requirements,  7761,  8655,  12913, 
45736 
Bond  and  insurance  requirements: 
Alternative  bonding  system;  provisions  and 
requirements,  47598 
Definitions;  anthracite,  etc.,  52374.  63316 

Hearings.  61856 
Initial  and  permanent  regulatory  programs 
Definitions,  pentuts  information  requirements, 
applicant/violator  system,  and  civil 
penalties  for  owners,  etc  ,  45303,  49457 
Surface  coal  mining  and  reclamation 

operations —  i 

Abandoned  sites;  minimum  inspeaion 

frequency;  changes,  3248 
Definitions;  requirements  for  permits  for 
special  categories  of  mining;  coal 
preparation  plants;  performance 
standards;  withdrawn.  1 1 555 
Definitions,  permits  information  requirements, 
applicant/violator  system,  and  civil 
penalties  for  owners,  etc..  34652 
Federal  inspection  and  enforcement  authonty, 

43594.  48332 
Indian  lands;  Federal  programs,  1 5404 
Land  use  information,  3458 
Underground  mining  activities — 
Permit  application  requirements  and 

performance  standards.  19215.  50174. 
57766,  58518,59424,61638 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Alaban^  40104,  54313 
Arkansas.  21552.  26078,  44477.  58313 
Colorado.  19367,  27%7,  38989,  45467,  64210 
Illinois.  28804.  32003,  38543,  47237 
Illinois  a  al.,  48333 

Indiana,  3928,  4372.  4374,  16379,  16381, 
21693,  28806,  38545,  41669,  48996. 
64212.  65679 
Iowa.  4376.  16632,  38991,  58997 
Kansas,  4381,  37447,  50302 
Kentucky,  4384,  4386,  32618,  57767.  58997 
Maryland.  16383.  16384,  16386,  29560,  33578, 

48998 
Mississippi,  4387 
Missouri,  53683.  53686 
Montana.  44479,  45303 
North  Dakota,  29153.  29155.  37449.  61857, 

64528,  68617 
Ohio,  4388.  15315.  16388.  17173.  17372. 

18185.  21274,  33416.  36177,  36178,  58824 
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'iklahomj  42900 

P-nn>M.inia.  15456.  16389.  21965.  31925, 

' !  -'^^ 
Ttxis.  16634.  33785.  42901.  43308 
L  !ah.  4390.  18187.  40608,  45305.  64529 
V  irsnnia.  30005.  58827 
We^l  \  irginia,  42903.  46676 
v.voiTung.  15318.  15319.  16636.  16637,  17811. 

26079.  44480.  54540,  65681 
Permits  and  coal  exploration  systems: 
Surface  effeas  area  in  Indiana;  pennit 

application  re^ie*  process,  public 

participation,  nght-of-entry.  and  proposed 

land  uses.  44630 

NOTICES 

Aiencv  int'ormation  colleaion  activities  under 
OMB  review,  3069.  4442.  4443.  5756.  8427, 
18108.  18109.  21316.  21317.  33671.  45120, 
45917.  49526,  54167,58564 
Environmental  staiements;  availability,  etc.: 
Surface  Mining  Control  and  Reclamation  Act; 
Slate  jnJ  mbal  proerarr,  grants.  13277 

Systems  of  records,  28413 
Valid  exisbng  rights  determinations: 

Kelly,  Charles  et  al  ;  Monongahela  National 
Forest.  WV,  40156 

Technolog>  Administration 

PROPOSED  Rl  LES 

AJanced  technology  program;  implementation. 
41069 

NOTlCt:S 

Committees:  establishment,  renewal,  termination. 

etc 
^jiional  Medal  of  Technology  Normnation 
Evaluation  Committee,  51063 
Economic  aspeas  of  U.S  patent  system;  hcanngs 

and  comment  request,  68394 
Meetings 
Cooperation  be; v-eer  1  A  and  Industrial  Science 

and  TechnoLigN  Agency  of  Japan.  68877 
Govemmeni-CAned  inventions,  licensing.  51062 
National  Medal  of  Technology  Nomination 

Evaluation  Committee.  16171 
Nonprofit  organizations  and  small  business 
firms,  nghts  to  inventions.  44505.  49474 

Tennessee  Valley  Authority 

RLLES 

Contract  documents  or  actions,  general  conditions 

and  certifications  for  incorporation.  25930 
Freedom  of  Information  Act.  implementation, 

PROPOSED  RULES 

Freedom  of  Information  Act;  implennentation, 

17553 
Pnvacy  Act;  implementation,  57972 
Regulatory  agenda.  25232.  57234 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  9229.  16257 
Environmental  staiements.  availability,  etc.: 
Aquatic  plant  management  program,  46667 
Tinnessee  River,  chip  mill  terminals.  28429 
Meetings.  Sunshine  Act,  5059.  12987,  19151. 

27620.  43410,  50633.  53758,  60494 
Pnvacy  Act: 

Sv\tems  of  records,  58033 

Textile  Agreement^.  Implementatiun 
Committee 

See  Committee  for  the  Implementation  of  Textile 

Agreements 


T  hnft  Depositor  Protection  Oversight 
Board 

PROPOSED  RULES 

Regulatory  agenda,  25442,  57436 
NOTICES 
Meetings: 
National  Advisory  Board,  9018.  27612.  50383, 

61725 
National  Housing  Advisory  Board,  9018,  27612, 
50384.  61725 
Meetings;  regional  advisory  boards: 
Regions  1  through  VI.  3582.  16441,  43150, 
53985,  60895 

1  h rift  Nupervision  Office 

RULES 

Federal  regulatory  review.  4308 

Correction.  11186 
Practice  and  procedure 
Minority,  women,  and  disabled  business 
outreach  program,  contracting  for  goods 
and  services.  33323 
Real  estate  lending  and  appraisals: 
Real  estate  lending  standards,  correction,  4460 
Requirement  exceptions  in  major  disaster  areas. 
42640 
Savings  associations: 
Capital — 

Interest  rale  risk  component,  45799 
Troubled,  collateral-dependent  loans  and 
foreclosed  assets,  474 
Directors  and  senior  executive  officers;  agency 
disapproval  authority,  45421 
Correction,  52140 
Federal  Home  Loan  Bank  System,  membership 

requirements,  14510 
Mutual  holding  companies,  44105 
Operations — 
Small  and  medium-sized  business  and  farm 
loan  documentation;  qualifying 
association  exemption,  28346 
Qualified  thnft  lender  test,  15082 
Risk-based  capital — 
Equity  investments,  15085 

PROPOSED  RULES 

Community  Reinvestment  Act;  implementation; 

hearings,  44138 
Community  Reinvestment  Act  regulations,  67466 
Educational,  scientific  and  cuhural  material; 

worldwide  free  flow  (export-import)  of  audio- 
visual materials,  428% 
Federal  Deposit  Insurance  Act: 

Safety  and  soundness  standards,  60802 
Practice  and  procedure: 

Release  of  unpublished  information.  64695 
Real  estate  lending  and  appraisals: 

Threshold  level,  31878,  59688 
Regulatory  agenda,  24937,  56940 
Savings  associations: 
Control  acquisition;  applications,  approval 
standards  and  procedural  requirements, 
61850 
Operations — 
Special  mention  assets,  38730 

NOTICES 

Capital  and  accounting  standards;  repon 

availability.  41841 
Conservator  appointments: 

Guardian  Bank,  a  Federal  Savings  Bank.  1691 1 
Westem  Federal  Savings  Bank,  33141 
Insured  depository  institutions;  branch  closings; 

policy  statement,  49083 
Receiver  appointments: 
Alpha  Indian  Rock  Federal  Savings  &  Loan 
Association.  39087 


Birmingham  Federal  Savings  Bank.  445?? 
Crestline  Federal  Savings  &  L.oan  Association. 

45374 
First  .Amencan  Federal  Savings  Bank.  53992 
First  Federal  Savings  &.  Li'an  A^soclatlon  of — 

Russell  Counts    445?? 
First  Federal  Savings  Bank  of  Georgia.  F,A., 

62711 
First  Home  Federal  Savings  Association.  28654 
First  South  Savings  Bank.  FSB,  57671 
Irvington  Federal  Savings  Bank,  45374 
Palm  Beach  Federal  Savings  Association.  53992 
Standard  Federal  Savmgv  &  Loan  Association, 

57671 
Surety  Federal  Savings  &  Loan  Association, 

53992 
Vista  Federal  Savings  Association,  33141 
Western  Federal  Savings  &  Loan  Association, 
33141 
Applications,  hearings,  determinations,  etc 
Albion  Federal  Savings  &  Loan  Association, 

29691 
Astona  Federal  Savings  &  Loan  Association, 

5399? 
Avondale  Federal  Savings  Bank,  43408 
Blue  River  Federal  Savings  Bank,  16911 
Brevard  Federal  Savings  &  Loan  Association, 

11288 
Capital  Savings  Bank.  FSB,  59782 
Carolina  Savings  Bank  et  al.,  29691 
Chase  Federal  Bank,  a  Federal  Savings  Bank, 

5399? 
Columbia  Federal  Savings  Bank.  29691 
Co-operative  Savings  Bank,  37048 
Coral  Gables  Federal  Savings  &  Loan 

.Association,  7175 
Crossland  Federal  Savings  Bank.  53993 
Delta  Federal  Savings,  FSB.,  7175 
Equitable  Federal  Savings  Bank,  53993 
Federal  Savings  Bank.  57672 
Fideliiv  Federal  Savings  Bank,  57672 
Fidelity  New  York.  FSB..  16912 
Financial  Federal  Savings  &  Loan  Association. 

53993 
First  Federal  Bank  for  Savings,  44533 
First  Federal  Bank  for  Savings — 

Columbus,  MS.  28655 
First  Federal  Savings  &  Loan  Association  of — 
Anderson,  43409 
Belvidere.  43408 
Englewood.  39087 
Independence.  43008 
Kane,  59783 
Lake  County,  59783 
New  Castle.  7175 
Peru,  62711 
Storm  Lake.  43408 
Thibodaux,  45374 
West  Palm  Beaches,  44533 
Wood  County,  39087 
First  Federal  Savings  Bank  of — 
Manon,  7175 
Marv'ville,  3586 
Wabash,  8816 
Youngstown,  28655 
First  Home  Savings  Bank,  59782 
Fox  Cities  Bank,  F  S  B.,  37049 
Glenway  Loan  &  Deposit  Co.,  37049 
Greater  Boston  Bank,  A  Co-operative  Bank, 

5399? 
Gnnnell  Federal  Savings  Bank,  57672 
Guemsev  Bank,  a  Federal  Savings  Bank,  11288 
Hamilton  Federal  Savings,  FA.,  8816 
Jefferson  Savings  &  Loan  Association,  8817 
Kentucky  Enterpnse  Bank,  FSB.  57672 
Leader  Federal  Bank  for  Savings,  33142 
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Macon  Building  &  Loan  Association.  21773 
Mutual  Federal  Savings  Bank.  43409 
Natchez  First  Federal  Savings  Bank,  28655 
New  Jersey  Savings  &  Loan  Association.  43008 
Nonh  Federal  Savings  Bank.  59783 
Northwestern  Savings  Bank.  F.S.B.,  59783 
Peoples  Federal  Savings  &  Loan  Association 

of  Chicago.  29691 
Peoples  Savings  Bank.  62711 
Plaistow  Co-Operative  Bank.  19699 
Potters  Savings  &  Loan  Co  of  East  Liverpool, 

62711 
Quaker  City  Federal  Savings  &  Loan 

Association.  59783 
Sentinel  Federal  Savings  &  Loan  Association 

of  Kansas  City.  59784 
Seven  Hills  Savings  Association,  59784 
St  Francis  Bank.  FSB..  21773 
St  Francois  County  Savings  &  Loan 

Association.  59783 
State  Federal  Savings  &  Loan  Association  of 

Des  Moines.  57672 
Stillwater  Federal  Savings  Bank,  28655 
Suburban  Federal  Savings  Bank.  43009 
Third  Savings  &  Loan  Co..  8817     - 
Tn-County  Federal  Savings  &  Loan 

Association.  44534 
Washington  Savings  Bank.  59784 
Washington  Savings  Bank.  FSB.  62711 
Western  Federal  Savings  Bank  of  Montana, 

62711 
Williamsburg  Building  &  Loan  Co.,  6271 1 

Toxic  Substances  and  Distant 
Registr>  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Iradi  and  ni\elnpmcnt    \gtrn\ 

NOTICES 

Agency  infonnation  collection  activities  under 

0MB  review,  66060 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
58723.  62178 

Trade  Representative.  Office  nf 
Inited  States 

NOIU  h> 

Caribbean  Basin  Economic  Recovery  Act 
(CBERA).  report  to  Congress,  21505 
Committees;  establishment,  renewal,  termination, 
etc.; 
U.S.  automobile  taxes  and  corporate  average 
fuel  economy  (CAFE)  requirements; 
dispute  settlement  panel.  31788 
Ultra-high  temperature  (UHT)  milk  import 

restnctions.  dispute  settlement  panel,  6316 
European  Community 

Products  and  services  from  Member  States; 
contract  award  prohibition.  7163,  17299, 
25695.  31136 
Foreign  trade  barriers;  national  trade  estimate 

report,  53219 
General  Agreement  on  Tariffs  and  Trade  (GATT); 
accession: 
Poland.  6662 
Generalized  System  of  Preferences; 
Annual  review  (1992) — 
Country  practice  reviews;  hearings.  50060 
Withdrawal  of  petitions,  7905 
Annual  review  (1993) — 
Petitions  accepted,  53959 
Withdrawal  of  petitions.  58254 


Articles  eligible  for  duty-free  treatment,  etc., 

6026,  2'^5.  37034 
Cyprus,  beneficiary  developing  country 
designation  criteria,  49090,  50981 
Imports  information  dunng  first  10  months 

(1992).  6664 
Kyrgyzstan.  beneficiary  developing  country 

designation  criteria,  50627 
Romania  and  Kazakhstan;  beneficiary 

developing  country  designation  criteria. 
60471 
Russian  Federation,  beneficiary  developing 

country  designation  critena.  21755 
Ukraine;  beneficiary  developing  country 
designation  cnteria,  47482 
Government-funded  construction  projects, 

countries  denying  market  opportunities,  list. 
29239 
Indonesia: 

Pencil  slats  exportation;  policies  and  practices 
investigation.  610 
Intellectual  property  rights  protection,  countnes 
denying;  policies  and  practices: 
Brazil.  31788,  64351 

Priority  foreign  countries  identification,  612 
Japan: 

Omnibut  Trade  and  Competitiveness  Act  of 
1988;  contract  awards  by  Federal  agencies 
for  products  and  services;  prohibition, 
36227,  58379 
Supercomputer  agreement,  41552,  58898 
Meetings: 
Trade  Policy  and  Negotiations  Advisory 
Committee.  35073 
North  American  Free  Trade  Agreement  (NAFTA): 
Accelerated  tariff  elimination  provision 
implementation.  68186 
Priority  foreign  countnes.  identification: 

Brazil  et  al..  26991 
Procurement;  foreign  government  discrimination 
against  US.  products  and  services,  annual 
report  compilation.  9593 
Russia,  Ukraine.  Azerbaijan,  and  Tajikistan: 

Primary  aluminum  production  activities,  5(X)61 
Senior  Executive  Service: 

Performance  Review  Board,  membership,  52516 
Tariff-rate  quota  amount  determinations: 
Imported  sugars,  syrups,  and  molasses  for  other 
specified  countnes  and  areas,  34610 
Thailand: 
Priority  foreign  country  designation  revocation, 
49090 
Trade  relations  agreements: 
Belarus,  11096 
Georgia,  44389 
Kazakhstan,  11647 
Romania.  60226 
Tajikistan.  65424 
Turkmenistan.  58713 
Unfair  trade  practices,  petitions,  etc.: 
Canada;  beer  and  malt  beverage  importation, 

43674 
Extruded  rubber  thread  imports;  Presidential 

decision,  6317 
Japan;  construction,  architectural,  and 

engineering  services  procurement.  36226 
Russia  et  al  ;  potassium  chlonde  exports,  34284 
United  States-Canada  Free-Trade  Agreement: 
Accelerated  tanff  elimination  provision 

implementation,  27586.  59498 
Non-wool  fabncs  and  made-up  goods;  tariff  rale 

quotas  extension,  6317 
Petition  receipts — 
Vista  Chemical  Co.,  45359,  16249 

Transpoi^tinn  Depart  mm! 

See  Coast  Guard.  Commercial  Space 

Transportation  Office,  Federal  Aviation 


Administration;  Federal  Highway 
Administration.  Federal  Railroad 
Administration.  Federal  Transit 
Administration.  Mantime  Administration. 
National  Highway  Traffic  Safety 
Administration.  Research  and  Special 
Programs  Adimnistration.  Saint  Lawrence 
Seaway  Development  Corporation 
RULES 

Americans  with  Disabilities  Act;  implementation: 
AccessibiUty  guidehnes — 
Automated  teller  and  fare  vending  machines. 
38204 
Transportation  for  individuals  with  disabilities, 
63092 
Conflict  of  interests,  executive  branch  employees, 

7993 
Legal  proceedings;  testimony  of  employees  and 

production  of  records,  6719 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Workplace  drug  testing  programs,  management 
information  system,  68194 
Organization,  funaions.  and  authonly  delegations. 
Administrators.  6898 
Administrators  and  Assistant  Secretary  for 

Administration.  6897 
Associate  Deputy  Secretary.  6897 
Coast  Guard.  Commandant.  12543 
Commandant,  Coast  Guard,  et  al.,  6193 
Commercial  Space  Transportation  Office, 

Director,  18018 
Federal  Highway  Administrator.  502 
Research  and  Special  Programs  Administration, 

Administrator,  5631,  16914 
Secretary.  6896 
Practice  and  procedure: 
Scheduled  airline  operations  applications;  DOT 
decisionmaker.  34882 
Privacy  Act;  implementation.  676% 
Seismic  safety;  Federal  and  federally  assisted  or 
regulated  new  building  construction.  32867 
Uniform  relocation  assistance  and  real  property 
acquisition  for  Federal  and  federally  assisted 
programs.  26070 

PROPOSED  RULES 

Airtine  service  quality  performance  standards: 
On-time  disclosure  rule;  amendments, 
correction.  4370 
Alaska;  unfair  competition  by  commonly  owned 

carriers,  withdrawn.  7053 
Amencans  with  Disabilities  Act,  implementation. 
Accessibility  guidelines — 

Detectable  warnings.  37052 
Transportation  for  individuals  with  disabilities, 
6471 
Over-the-rorfd  buses;  accessibility.  52735 
Computer  reservations  systems.  41068 
Conflict  of  interests;  department  proceedings.  516 

Correction.  7040 
Disadvantaged  business  enterprise  participation  in 

agency  programs,  12207,  52050.  63153 
Nondiscrimination  on  basis  of  handicap  in 

federally  assisted  programs  and  activities  and 
in  air  travel.  47681.  63154 
Omnibus  Transportation  Employee  Testing  Aa  of 
1991 
Alcohol  use  by  transportation  workers, 

limitation.  7197 
Workplace  drug  and  alcohol  testing  programs, 
procedures.  7506 
Procedural  regulations 
Aviation  Form  41  Schedules  B-7  and  B-43; 
confidential  treatment;  withdrawn.  35 
Property  and  passenger  tanffs.  electronic  filing, 
withdrawn,  12350 
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Reg'jiali'T-  jgt;nUa.  ;4618.  56632 
se)>ni.  ^jre-.    Federal  and  federally  assisted  or 
c-ijij^e;  nc*  building  construction;  CFR 
Part  added,  4393 

NOTICES 

Att;nc>  informaiion  colleaion  activities  under 
OV1B  XMC*   6561,  32978,  40846,  52128, 

^vianrn  pr!>.eedings 
Agreements  filed,  weekly  receipts,  625,  3985, 
5442,  6158.  6563,  7825,  8646,  11083, 
11884,  12624,  14239,  15395,  16568, 
17466.  21328,  26376,  28909,  29851, 
31232,  31994,  33135,  33686.  35499, 
36242,  39271.  39590,  40182,  41120. 
42355,  43151,  45145,  49082,  50384, 
51665.  52524.  53986,  58034,  58587, 
59091,  60477,  62179.  62707.  64421, 
65001.67432,68980 
Certificates  of  public  convenience  and  necessity 
and  foreign  air  earner  permits,  weekly 
applicatioos.  625.  3986.  7826.  8647,  1 1083, 
11884,  12624,  14239,  15396,  16568, 
17465.  19147.  21328,  21761,  26376, 
28087.  28909.  29851.  31232,  31994, 
33136,  33686.  35499.  36242.  39272, 
39589.  40182.  41120,  42356,  43151, 
45146,  47011,  48411,  49082,  50384, 
51665,  53986,  58034,  58587,  59092, 
60477.  62179.  62707.  64421.  65002, 
*^"i-;  68981 
Hednng>.  ;'.:, — 
Air  Honda  Express,  Inc  .  16733 
Air  Wisconsin  Airlines  Corp..  65423 
American  Flight  Group.  Inc..  29021 
Atlantic  North  Airlines,  14240 
.Atlantic  Southeast  Airlines,  Inc.,  6836 
Aviation  Sales,  Inc.,  16258 
Capitol  Air  Express,  Inc.,  50384 
CaribAir,  60477 

Chicago  Express  Airlines,  Inc.,  36243 
Chicago-Greece  combination  air  services. 

21328 
Columbia  Pacific  Airlines,  16734 
Eagle  Airlines.  27614 
Eastwind  Capital  Partners,  Inc.,  60477 
Fine  Airlines,  Inc  .  33967 
Four  Star  .Aviation.  Inc.,  16734 
Friendship  Airlines,  Inc.,  27055 
Gorda  Aero  Service,  Inc  ,  47925 
Grant  Aviation.  Inc..  64422 
Guam/Saipan-Osaka  combination  air  service. 

34121 
Kmy  Hawk  Aircargo,  Inc.,  32745 
Leisure  Air.  51665 
Northwest  Seaplanes.  Inc..  36731 
Omni  Air  Express.  12298 
Pennsylvania  Commuter  Airlines,  Iik..  44202 
Polar  Air  Cargo,  32745 
Protnech.  Inc..  19868 
Ram  Aviation,  64422  .„, 

Renown  Aviation,  Inc.,  45145 
Salair,  Inc..  33293 
Sky-Jet  Airlines.  29444 
Sky  King,  Inc.,  60478 
Sun  Jet  International,  Inc.,  42999 
UFS,  Inc.,  36243 
ValuJet  Airlines,  Inc.,  51125 
Washington,  DC  ( Dulles )-Ottawa  service 

case,  16734 
^  rangier  Aviation,  Inc.,  39845 
Intelligent  vehicle-highway  systems  (IVHS) 
implementation,  potential  nontechnical 
constraints,  7029 
International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level — 
Index  adjustment  faaors,  9229,  18438, 
31995,  41315,  52524,  66060 


International  tounst  trade  development    markets 

selection,  51316,  57587 
Meetings; 
Aircraft  Accessibility  Federal  Advisory 

Committee,  12977 
Aviation  Security  Advisory  Committee,  43151 
Commercial  Space  Transportation  Advisory 

Committee,  18438,  47521 
Travel  and  Tourism  Advisory  Board.  52276 
Senior  Executive  Service; 
Performance  Review  Boards;  membership. 
29021.48412 
Small  business  competitiveness  demonstrabon 
program;  implementation.  2761? 

Travel  and  Tourism  Administration 

PROPOSED  RULES 

International  tounsm  trade  development; 
Cooperative  tounsm  marketing  programs; 
financial  assistance.  5672.  8564 

NOTICES 

Meetings: 
Travel  and  Tourism  Advisory  Board,  8741. 
58539 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau. 
Comptroller  of  the  Currency,  Customs 
Service;  Engraving  and  Printing  Bureau; 
Federal  Law  Enforcement  Training  Center; 
Fiscal  Service;  Foreign  Asscsts  Control 
Office;  Foreign  Assets  Control  Office; 
Internal  Revenue  Service;  Secret  Service; 
Thrift  Supervision  Office.  United  States  Mint 

RULES 

Bank  Secrecy  Act: 

Adrmnistrative  rulings.  7047 
Benchmark  survey  of  US  ownership  of  foreign 

long-term  securities;  reporting  requirements 

and  survey  forms  and  instructions  availability. 

68528 
Currency  and  foreign  transactions,  financial 

reporting  and  recordkeeping  requirements; 
Bank  Secrecy  Act;  implementation^ 

Casinos,  13538,  45263 
International  capital  and  foreign  currency 

transactions  and  positions;  reporting  and 

recordkeeping  requirements,  58494 
Portfolio  investment  survey  reporting,  30707 
Vending  facilities  operated  by  blind  on  Federal 

property  under  Treasury  Department  control, 

57560 

PROPOSED  RULES 

Conflict  of  interests,  41 193 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Funds  transfers  and  transmittals  (wire 

transfers);  transmittal  orders  by  financial 
mstitutions,  46014,  46021,  46024,  51269 
Privacy  Act;  implementation,  43312.  44481 
Regulatory  agenda,  24776,  56788 

NOTICES 

Agency  information  collection  activities  under 
0MB  review.  122,  627,  3585,  3988,  4198, 
4199,  4455.  4456,  5444,  5445,  6051,  6571, 
6572,  6851,  7035,  7036.  7173,  7293,  7294, 
7841,  8089,  8447,  9019,  9020,  9590,  1 1089, 
11662,  12443,  12444.  12627,  12628,  13296, 
13297,  14611,  15174.  15895.  16263,  16579, 
16737,  17577,  17639,  18134,  18135.  18136. 
18300.  18301,  18444,  19149,  19291,  19513, 
1%98,  19871,  21769.  21770.  217''1.  258%, 


25897,  26033.  26034,  26181.  26586.  26587. 
27330.  27331.  27617.  27770.  28654.  29447. 
29690.  29691.  30085.  30216.  30848.  31064. 
32000.  32169.  32566,  32987,  33298,  33299. 
33686,  33982,  34296,  34297,  34618,  35071, 
35504,  36248,  ?6511.  36734,  37048,  37546, 
37988,  38163,  38807,  38808,  39275,  40463, 
40850.  41551.  41552.  41840.  41841.  42358. 
42754.  44207,  44208.  44731.  45149.  45374. 
46265.  46266.  46671.  46672.  47178,  47179, 
47779,  47780.  48538.  48942.  50081.  50082, 
50997.  51127.  51405.  51406.  52133.  52134. 
52526,  52527.  53018.  53019,  53020,  53757, 
54639.  54642.  58036.  58377.  58724.  58725. 
59095.  59514,  59781.  59782.  60082.  60083. 
61947,  62181,  62410.62411,  63611,63612, 
65228.  65232,  65233,  65234,  65761,  66065, 
66066.  67905.  67906.  68683.  68684.  69450 
Bonds.  Treasury: 

2023  senes,  7827,  9593 
Redemption  calls,  7  percent  bonds  of  1993- 
1998,  4736 
Boycotts,  international: 
Countries  requiring  cooperation;  list,  28090, 
37546,53621.68987 
Committees;  establishment,  renewal,  termination, 
etc.: 
Bank  Secrecy  Act  Advisory  Group  on  Reporting 

Requirements,  31785 
Data  Integnt\  Board,  65761 
Public  Secuniies  Association  Borrowing 

Acivisorv  Comminee,  38808 
Public  Securities  Association  Treasury 
Borrowing  Committee,  35072 
Meetings: 
Customs  Service  Commercial  Operations 

Advisory  Committee,  12981,  19699,  32567. 
36512,  48421,  61948 
Debt  Management  Advisory  Committee,  3989. 

13521.  17640.  30849.  36734,  52802 
National  Center  for  State  and  Local  Law 
Enforcement  Training  Advisory 
Committee.  48538 
Notes.  Treasury; 

A -2003  series.  7832,  9593 
AH- 1994  senes,  3066 
E-2000  senes,  3582 
J- 1998  series,  6328 
K-1998  senes.  11089.  13298 
S-1995  senes.  6331 
T-1995  senes.  11093.  13298 
U-1997  senes.  3066 
X- 1996  senes.  7837.9593 
Organization,  functions,  and  authonty  delegations: 
Assistant  Secretary  (Enforcement).  33297 
Assistant  Secretary  (Enforcement)  et  al.,  6324 
Assistant  Secretary  i Fiscal),  order  of  succession. 

13125 
Assistant  Secretarv  iManagement)/Chief 

Financial  Officer  et  al  ,  6?:6,  6327,  6429 
Commissioner,  Financial  Management  Service, 

6056 
Commissioner  of  Public  Debt.  16264 
Deputy  Assistant  Secretary  (Information 

Systems)  et  al  .  26181 
Deputy  .Assistant  Secretary  (Regulatory.  Tariff 

and  Trade  Enforcement)  et  al  .  36005 
Financial  Management  Service.  Commissioner. 

2.S7(:X) 
Fiscal  Assistant  Secretary.  12445 
Foreign  Assets  Control  Office.  Director.  19871, 

43403.  50626 
(jeneral  Counsel.  5797 
Reporting  relationships  and  supervision  of 

officials,  etc  .  63615 
Secret  SerMce.  Director.  8090.  48539 
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Privacy  Act: 

Systems  of  recofds,  43404 
Reimbimable  services  of  customs  in  Virgin 

Islands:  authorization,  19871 
Senior  Exccubve  Service: 
Combined  Performance  Review  Board; 

membership,  17302 
Departmental  Performance  Review  Board; 

membership.  47925 
Legal  Division  Performance  Review  Board; 

membership    iSftOC  47780 
Performance  Rt  .  cj.  H  ..rd   membership,  43403 

Truman,  Harrv  S.,  Scholarship 
Foundation 

See  Harry  S   Tui-T;ar  Scholarship  Foundation 

U.S.  Commission  on  Improving 

Effectiveness  of  I  nited  Nations 

NOTICES 

Heanngs,  17303 

Meetings,  4738,  11439.  26125,  37049,  41552 

Uniformed  Services  University  of  th«' 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  28656,  41849,  48090, 

S4A4S 

United  States  Enrichment 
Corporation 

NOTICES 

Conflict  of  interests.  58896.  69451 
National  Environmental  Policy  Act; 
implementation,  44875.  64425 

United  States  Information  Autnt y 

RULES 

Exchange  visitor  program,  regulatory  and 
management  practice  reform,  15180 
Correction,  18304.48447 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 
60416 
Correction,  61729 
Regulatory  agenda,  25236,  57238 

NOTICES 

Agency  information  collection  activities  under 
0MB  review,  16738,  17922,  29448.  39088. 
49348 
Art  objects;  importation  for  exhibition: 
Age  of  Baroque  in  Portugal,  48089 
Ageof  Rubens,  43152 

Art  of  Medieval  Spain:  AD.  00-1200.  50997 
Birth  of  Athenian  Democrat  .    1'^-^  '8 
Currency  of  Fame:  Portrait  .Medaii  of  the 

Renaissance,  65235 
Daumier  Drawings.  7036 
Eighteenth  Centur.  Dutch  Watercolors  from  the 

Rijksmu^fuir  Pnntri'H.ni    Amvterdam, 

408.'^ ! 
From  Elizabeth  1  to  Elizabeth  11   Ma.ster 

Drawings  from  the  National  Portrait 

GallerN.  London.  42754 
Goldof  Meroe.  .VMll 
Gieat  Age  of  Bntish  Watercolors:  1750-1880. 

14612.  18446 
Great  French  Paintings  fror-i  :hf  B,imes 

Foundation   Impressuiii-:    f    m- 

Impressionist.  and  E-irls  M.Ocm,  14472 
Joan  Miro,  33687,  36249 


Ir  int  I;  mpie  of  Solomon  and  the  Tomb  of 

Caiaphas,  60241 
Korean  Aits  of  the  Eighteenth  Century  Splendor 

and  Simplicity,  42130 
Lucian  Freud:  Recent  Wotk.  60241 
Ludovico  Camcci,  64794 
Painters  of  the  Great  Ming:  The  Imperial  Court 

and  the  Zhe  School.  8817 
Sacred  banner  of  Greek  Revolution  of  1821. 

16443 
Scrolls  from  the  Dead  Sea:  The  Ancient  Library 
of  Qumran  and  Modem  Scholarship.  6852. 
12303 
Splendid  Legacy:  The  Havemeyer  Collection, 

11663 
St.  John  the  Baptist,  65765 
Teotihuacan:  City  of  the  Gods,  14472 
Vatican  Treasures:  2000  Years  of  An  and 

Culture  in  the  Vatican  and  Italy.  33983 
\  errocchio's  Chnst  and  Saint  Thomas:  A 

Masterpiece  of  Sculpture  from  Renaissance 
Florence.  21214 
Cultural  property: 
Bolivia;  emergency  import  restriction  extension 

on  antique  ceremonial  textiles.  2681 1 
Mali;  emergency  import  restnction  on 

archaeological  material  fjx)m  Niger  River 
Valley  and  Bandiagara  Escarpment  (GifO. 
49543 
Exchange  visitor  program: 

Spain;  deletion  from  skills  list.  40466 
Grants  and  cooperative  agreements;  availability. 
etc  : 
American  civilization  workshop/seminar  and 

research  grants  in  China.  42131 
Armenia  et  al.;  local  government  and  pubhc 
administration  training  programs.  48539 
Baltic  countries,  newly  independent  states,  and 
Central  and  Eastern  Europe;  student 
exchange  programs,  31589 
Central  and  Eastern  European  citizens  network 

initiative.  11440 
Countries  of  former  Yugoslavia;  leaders  in 
democratic  transition  program,  21622 
Democracy  in  Afnca  program,  29449 
Donated  book  projects,  14612 
Eastern  European  English  as  a  foreign  language 

(EFL)  fellows  program.  4456 
Edmund  S.  Muskie  fellowship  program.  64023 

Washington  workshop.  33485 
Fulbright  teacher  exchange  program.  13522 
Hubert  H  Humphrey  fellowship  program. 

43009 
Indonesia — 
Alternative  dispute  resolution  project,  43012 
Human  rights  project.  4301 1 
International  creative  arts  exchanges  for  public 

and  private  non-profit  organizations.  64026 
International  educational  and  cultural  activities. 
30849 
Discretionary  program,  65012 
International  visitor  grantees;  group  projects, 

47926 
Internship  capacity  building;  Central  and 

Eastern  Europe.  Russia,  and  Central  Asia 
Republics.  62182 
National/provincial  legislatures  development  in 

Yemen  and  Nepal,  11443 
Newly  Independent  States  (NIS)  university 

partnerships  program,  5447 
Non-profit  organization  in  support  of  quarterly 
journal  publication  for  overseas  educational 
advisers..  7175 
Public  and  private  non-profit  organizations  in 
support  of  international  educational  and 
cultural  activities.  8094.  9021.  12445. 
14614.30852.  53621.63618 


Regional  scholar  exchange  program  in 

humanities  and  social  sciences  in  Armenia 

et  al .  28441 
Rule  of  law  for  Afncan  audiences;  public 

education  exchange  program,  14616 
Russian  Federation,  college  and  university 

partnerships  program,  69452 
Russia,  Ukraine,  and  Kyrgyzstan;  local  and 

regional  self-govemmeni  training  programs. 

14619 
Samantha  Smith  memorial  exchange  program, 

28439 
Secondary  school  exchange  initiative.  47933 
Secondary  school  initiative  for  school  linkages, 

63621,  65765 
Secondary  school  initiative  for  short  term 

exchange  projects,  47527 
Summer  institute  for  English-as-foreign 

language  educators  from  Albania  el  al.. 

8092 
Summer  institute  in  history  of  United  States 

for  foreign  university  teachers.  54396 
Summer  institute  in  US  economy  and  public 

policy  for  foreign  university  teachers. 

54398 
U.S. -NIS  secondary  school  two-way  academic 

exchange  iniative.  50083 
U.S.-NIS  summer  language  teacher  exchange 

program.  35507 
University  affihations  program.  27331 
University  development  program  in  business 

management  for  selected  regions  in  Eastern 

and  Central  Europe.  9238 
International  Conference  on  Government  Ethics; 

request  for  support.  53994 
Meetings:  , 

Cuba  Broadcasting  Advisory  Board.  38164, 

60900 
English  Teaching  Advisory  Panel.  51128 
Public  Diplomacy.  U.S.  Advisory  Commission. 

7602.  15177,  19149,  28090,  32414,  38164, 

48542,59515,65235 
Privacy  Act: 

Systems  of  records,  42755,  60729 
Senior  Executive  Service: 
Performance  Review  Board:  membership,  52802 

UiuUd  huici  iustitiiii  i.f  Peace 

RULES 

Nondiscrimination  on  basis  of  handicap  in 
federally  conducted  prt>grams  or  activities; 
enforcement.  57690 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc: 
Solicited  grants.  993.  42755 
Meetings.  Sunshine  Act,  6055,  14625,  27771. 
34841.48090.59785 


I  nitccl   "'.(alt 


On 


NOTICES 

Committees;  establishment,  renewal,  termination, 
etc. 
Citizens  Commemorative  Coin  Advisory 
Committee  45550 


I   nitffl   ^r.ili 


nh  III  H'l^  Commission 


Nunc  Li 

Sentencing  guidelines  and  policy  statements  for 

Federal  courts,  27148,  52527,  65764,  67522 
Sentencing  guidelines  and  priority  areas  for  study, 

37988 
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Veterans 


Veterans  Affairs  Department 

RILES 

•\vquisilion  rcgulalions: 
Pnxessing  interagency  agreements,  procedure 

guidance,  clanficabon,  31914 
Soiicitabon  provisions,  contract  clauses,  and 

prescriptions;  changes,  48973 
Correction,  58730 
Adiudication,  pensions,  compensation. 
dependency,  etc 
Benet'u  eligibiiuv   reinuaiement  of  benefits  for 

remamed  »ur.:'.;ng  spouses,  service- 

j^rsnecied  disahilitv  evaiuations  of  certain 

■-eteran^.  et.     .■':-u:    ■!:44> 
Qvtl  Liberies  ■»,j:  \'~>92  imendmentv   japanesc- 

•Xmencan  \^orld  Vkar  1!  iniemec  .xstitution 

pj.rnenu   income  exclusion,  33766 
nerH;nJen>\  ird  incrr-,f  .iimputation; 

.orreciion,     Z    '-i     ■  '  -"'-•' 
LV[x-nJer>.  irn:    njemnity  compensation  for 

-Lir.'.  >r.   :^^61,  27622 
Vi'si±-.e^  .ivs.,vijif.:  Auh  service  in  Vietnam, 

EiiJen.e  requirements,  37856 

C.irrettion    -i:^:3 
Ex-hange  M  s'-idence;  Social  Sectirity 
^dninistraiion  and  Veterans  Affairs 
Depanrner,!.  2^'^'^ 2 
Improved  pension  prograiri.  exclusions  from 

income.  2556? 
!r.competents  51.500  estate  cases;  resumption 
and  payment  of  withheld  benefits,  34224 
Ionizing  radiation  exposure  claims;  ovarian 

cancer  and  parathyroid  adenoma,  16358 
Post-craumatic  stress  disorder;  service 

connection,  29109 
Presumptive  service  connection  for  diseases 
resulting  from  exposure  to  ionizing 
radiation,  25563 
Prtxedurai  due  prtKess  and  appellate  nghts, 

16359,  59365 
Radiation  Exposure  Compensation  Act  of  1990; 

implementation,  25564 
Social  secunty  benefits;  special  allowance  to 

restore,  34524 
Niahihzation  of  disability  evaluations; 

amendments.  5365') 
*  eierans    Benefits  Program.s  Improvement  Act 
of  199  \  — 
Disability  ratings  and  failure  to  report  for 
\  A  eiumination.  46865 
Zero  percent  disability  evaluations,  52017 
Board  ol  Veterans  .-Vppedls 

Appeals  regulations  and  rules  of  practice.  27934 
Conflict  of  interests.  61811 
Disabilities  rating  schedule: 
Total  disability  ratings  for  compensation, 
correction.  39664 
Federal  claims  collection 

>*<  aiver  of  benefit  and  home  loan  program  debts 
collection.  384n 
Correction.  ^2% 
Heaith  care  practitioners,  reporting  to  State 

hcensing  boards,  policy,  48455 
Incompetency  cktenrunations.  37856 
Legal  Services,  General  Counsel: 
Claims  for  cost  of  medical  care  and  services; 
increase  in  settlement  and  waiver  authority, 
39152 
Loan  guaranty: 
Direct  housing  loans  to  qualified  Native 

Amencan  veterans  on  trust  lands,  59658 
Guaranteed  manufactured  home  loans,  honne  and 
condominium  loans,  and  home 
improvement  loans — 
Veterans'  Home  Loan  Program  Improvements 
and  Propeny  Rehabilitauon  Act, 
compharce.  37857 
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Limited  denial  of  participation  in  loan  guaranty 

program.  60384 
Servicing  procedures.  291 1 1 
Medical  benefits: 
Home  improvement  and  structural  alterations; 

increase  in  limit.  25565 
Hospital  care  and  medical  services  m  non-VA 

facilities,  32445 

Presumptive  service  connection  for  diseases 

resulting  from  exposure  to  ionizing 

radiation,  41635 

Organization,  functions,  and  authoniy  delegations: 

Director,  Office  of  Budget  and  Finance  ei  a! 

32442 
General  Counsel  et  al..  Federal  tort  claims 
settlements.  40745 
Vocational  rehabilitation  and  education 
Rehabilitation  criteria  update.  68766 
Training  and  rehabilitation  programs;  extension, 

41636 
Veterans  education — 
Dependents'  education;  enrollment 

verification  by  telephone,  26239 
Disenrollment  from  post-Vietnam  era 

veterans'  educational  assistance  program. 
38057,  40468 
Educational  assistance  requirements  under 
VEAP.  monthly  venfication  of 
enrollment,  effective  date  delayed.  25565 
Educational  assistance  test  program;  rates 

payable  increase.  50844 
Flight  training,  49196 
Montgomery  Gl  Bill-Active  Duty; 

nonduphcation  of  benefits.  46866 
Post-Vietnam  Era  Veterans'  Educational 
Assistance  Program,  31910,  34526. 
46865 
Programs  standardization,  63529 
Reservists  education;  procedural  due  process 
and  Montgomery  GI  Bill-Selected 
Reserve.  51780.  65930 
Veterans'  Educational  Assistance 

Amendments;  implementation.  26239. 
34368.  51781 
Veterans  Job  Training  Act;  regulations 

removed.  67691 
Veterans  Nurse  Pay  Act  of  1990  and 

Montgomery  GI  Bill-Selected  Reserve, 
education  program  changes,  50845 

PROPOSED  RULES 

Acquisition  regulations: 
Service  contracting — 
Indemnification  and  medical  liability 

insurance,  and  nonpersonal  health  care. 
deviations,  54548 
Solicitation  provisions,  contract  clauses,  and 
prescriptions,  changes,  31937 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Disability  due  to  impaired  hearing,  48483 
Diseases  associated  with  exposure  to  herbicide 

agents,  50528 
Life  insurance  policy  cash  surrender  value 
which  represents  premiums  return; 
exclusion  from  income,  65958 
Presumptive  service  connection  for  diseases 
resulting  from  exposure  to  ionizing 
radiation.  51798 
Procedural  due  process  and  appellate  nghis 

38103,  38104,  38106 
Returned  and  cancelled  checks.  46919 
Zero  percent  disability  evaluations,  28808 
Board  of  Veterans  Appeals: 

Anomey  and  agent  fees,  47100 
E>isabilities  rating  schedule: 
Cardiovascular  system,  4954 


Dental  and  oral  conditions,  4961 
Endocnne  system.  5691 

Correction.  11099 
Hemic  and  lymphatic  systems.  26080 
Muscle  injunes.  33235 
Respirator*  system.  4962 
Skin.  4969 

Systemic  conditions,  26083 
Zero  percent  disability  evaluations,  28808 
Legal  Services.  General  Counsel: 
Testimony  of  Department  personnel  and 

pr<xJuction  of  Depart-nent  records  in  legal 
proceedings,  "^sj]  ~4 
L.ian  guaranty 

Artomey  fees  increase,  -•'^l''^ 

Guaranteed  loan  processing,  credit  underwriting 

standards  and  procedures.  50875 
Limited  denial  of  panivip;jtion  in  loan  guaranty 

program,  26282 
Net  value  definition  and  pre-foreclosure  debt 
waivers  criteria;  revisions,  49251 
Medical  benefits 

,Alcohol  and  drug  dependence  disorders. 

ctMitract  program.  51799 
Heulihcare  quality  assurance  reviews; 
confidentiality,  44313 
Medical  records  confidentiality;  drug  abuse, 
alcoholism  or  alcohol  abuse.  HIV  infection, 
and  sickle  cell  anemia,  39706 
Regulatory  agenda.  24946.  56948 
Vocational  rehabilitation  and  education: 
V  eterans  education — 

Montgomery  GI  Bill-Active  Duty;  eligibility 

cntena.  '948S,  41125 
Montgomerv  GI  B.ll-A.tive  Duty;  eligibility 

requirements:  clanfication.  50873 
Programs  standardization,  38106 

NOTICES 

Advisory  committees,  annual  reports;  availability. 

15519.  198^2.  27057 
Agency  infonnation  collection  activities  under 
0MB  review.  122.  3066,  4199,  6160,  7036, 
7841.  7842.  8096.  12448,  12981.  12982. 
14472,  19699,  21215,  29024,  29852,  32000. 
37546,  37547.  39856,  41121,  43152,  43675, 
43982,  44534.  45551,  45944,  50627,  52803. 
52804 
.Accidental  injury  in  support  of  claim  for 

compensation  or  pension  report,  61949 
Adjacent  gravesite  set-aside  survey  (1  year). 

60489 
Annual  clothing  allowance;  application,  60489 
Automatic  manufactured  home  and/or  lot  loan 

repon.  61949 
Automobile  or  other  conveyance  and  adaptive 

equipment;  application,  60489 
Daily  report  of  workman  and  inatcrial — daily 

log-fonnal  contract.  65237 
Disinterment  request,  53622 
Educational  assistance  test  program  benefits 

application.  61948 
Employment  venfication  request.  61949 
Home  loan,  relea.se  from  personal  liability  to 

Government,  application.  61950 
Inquiry  concerning  applicant  for  employment. 

65235 
Loan  account  status,  request  to  lender,  61950 
Loan  anaivsis,  6^906 
Management  broker  designation;  application, 

6i  1490 
Manufactured  home  unit;  loan  amount 

computation.  652.^6 
Marital  relationship,  statement.  60490 
Notice  for  election  to  convey  and/or  invoice 

for  transfer  of  property.  65236 
Pension  claim  questionnaire  for  farm  income, 
60490 
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Request  for  determination  of  eligibility  and 

available  loan  guaranty  entitlement.  60491 
Suiement  of  accredited  represeniauve  in 

appealed  case,  53621 
Student  beneficiary  report,  60491 
Survivors'  and  dependents'  educational 

assistance;  application.  60491 
Witness  to  accident,  statement.  60492 
Work  study  time  record  (veterans-student 
services),  60492 
Committees,  establishment,  renewal,  termination. 
etc  : 
Cemetenes  and  Memorials  Advisory 

Committee.  58898 
Former  Prisoners  of  War  Advisory  Committee. 

61139 
Persian  Gulf  Expert  Scientific  Committee, 

63437 
Wage  Comminee,  31064 
Women  Veterans  Advisory  Comminee,  58898 
Cost-of-living  adjustments  and  headstone  or 

marker  allowance  rate.  63437 
Disciplinary  Appeals  Board  Panel;  roster  of 

employees,  availability,  49349 
Environmental  statements,  availability,  etc.: 
Miami,  FL;  national  cemetery  site,  49349 
Pittsburgh,  PA;  national  cemetery  site.  49349 
Legal  interpretations;  General  Counsel-precedent 
opinions: 
Veterans'  benefits  under  VA  administered  laws; 
summaries.  1 2449.  42755 
Medical  care  reimbursement  rates,  1994  FY, 

63439 
Meetings: 
Career  Development  Coruninee,  17923 
Cemeteries  and  Memonals  Advisory 

Committee.  57672 
Cooperative  Studies  Evaluation  Committee, 

14622.  48422 
Cooperative  Studies,  Health  Services,  and 
Rehabilitative  Research  and  Development 
Advisory  Committee,  67906 
Education  Advisory  Conunittee,  57673 
Environmental  Hazards  Advisory  Comminet 

628.  15520.  34618,53242 
Former  Prisoners  of  War  Advisory  Committee. 

15520.  53995 
Geriatrics  and  Gerontology  Advisory 

Committee,  21215 
Health  Services  Research  and  Development 
Scientific  Review  and  Evaluation  Board, 
28443 
Medical  Research  Service  Merit  Review  Boards, 

12059,45151 
Prosthetics  and  Special-Disabilities  Program 

Advisory  Committee,  31064 
Rehabilitation  Advisory  Comminee,  39857 
Rehabilitation  Research  and  Development 
Scientific  Review  and  Evaluation  Board, 
15520,  67907 
Secretary's  Educational  Assistance  Advisory 

Committee.  40851 
Special  Medical  Advisory  Group,  12060,  62184 
Vietnam  and  Other  War  Veterans  Readjustment 

Advisory  Comminee,  17303,  62184 
Voluntary  Service  National  Advisory 

Committee,  14622.  43675 
Wage  Committee.  18446.  32567,  48422.  65765 
Women  \eierans  Advisory  Comminee,  21215, 
5464? 
Organization,  functions,  and  authority  delegations: 
National  Center  for  Veteran  Analysis  and 
Statistics;  establishment.  33299 
Privacy  Act: 
Computer  matching  programs,  36249,  4085 1 , 
68988 


Systems  of  rjcords,  21508,  29853,  38164. 
39088,  40852,  50628.  50629.  52136, 
54643,  57673,  57674 
Procurement : 
Veterans  Health  Administration,  commercial 
activities,  performance;  cost  comparison 
schedules  (0MB  A-76  implementation), 
25701 
Real  property,  enhanced-use  leases: 
West  Palm  Beach  VA  Medical  Center 
development,  52137 
Reports,  availability,  etc.: 

Rural  health  care  for  elderiy  veterans  in 
Western    "Frontier"  Stales,  45152 
Senior  Executive  Service 

Performance  Review  Boards,  membership, 
54644 
State  home  per  diem  rates  for  domiciliary,  nursing 
home,  and  hospital  care;  1993  FY.  7037 

Veterans  Fmplo\ment  and  Traininc 
t>frKt  of  AsMstanl  Nttrttdrv 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc  : 
Stewan  B  McKinney  Homeless  Assistance 

Act- 
Homeless  veterans  reintegration  project, 

18116.  21599.  39242 

Victims  of  Crime  OfTice 

NOiK  Ks 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Discretionary  programs  (1993  FY),  3561.  5416 
Native  American  discretionary  programs — 
Victims  of  Federal  crime  in  Indian  country; 
assistance,  584,  7582 
Victims  of  Cnme  Act  victim  assistance 

program;  guidehnes,  45126 
Victims  of  Crime  Act  victim  compensation 
program,  guidelines.  66023 

Wage  and  Hour  Division 

KILLS 

Amencan  Samoa,  special  industry  comminees;  per 

diem  allowance,  34523 
Family  and  Medical  Leave  Act;  implementation, 

31794,  32611,  45433 
Industries  in  American  Samoa;  special  industry 

comminees,  new  minimum  wage  rates.  43561 
North  Amencan  Free  Trade  Agreement  (NAFTA): 
Aliens  on  H-IB  visas  temporanly  employed  in 
specialty  occupations  and  as  fashion 
models;  labor  condition  applications  and 
requiren>ents  for  employers,  69226 
Wage  rates  predetermination  procedures;  and 
construction  and  nonconstruction  contracts; 
labor  standards  provisions: 
Davis-Bacon  helper  regulations  suspended; 
former  regulation  reinstated,  58954 

PROPOSED  RULES 

Aliens  on  H- 1 B  visas  temporarily  employed  in 
specialty  occupations,  labor  condition 
applications  and  requirements  for  employers. 
52152,  58944 

Fair  Labor  Standards  Act;  domestic  service 

employees;  minimum  wage  and  overtime    . 
compensation  exemptions,  69310 

Family  and  Medical  Leave  Act,  implementation. 
13394 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc. 
Special  Industry  Committee  for  All  Industries 
in  American  Samoa.  26006 


Meetings: 
Special  Industry  Committee  for  All  IiMlustries 
in  Amencan  Samoa.  26006 

^^  esttra  .Vrta  i'uwtt  .\dministration 

NOTICES 

Central  Valley  Project,  restoration  fund  payments, 
assessment  and  collection  procedures,  62343 
Environmental  statements,  availability,  etc 
Flatiron-Ene  Transmission  Line  Project.  CO. 

59462 
Navajo  Transmission  Line  Project.  AZ,  30162, 

32666,  37730 
Sacramento  2004  power  marketing  program, 
42536.  43105 
Floodplain  and  wetlands  protection,  environmental 
review  detenninaiions.  availability,  etc.: 
Big  George-Carter  Mountain  Transmission  Line 

Rebuild  Project,  WY,  7139 
Fort  Morgan  North  1  IS-Kilovoll  TapUne 

Projea,  CO,  51624 
Fort  Morgan  Substation  Rebuild  Projea,  CO. 

45887 
Sterimg  SubstaDon  transformer  and  fuse 
replacement  project.  Logan  County.  CO. 
14395 
Summit- Watertown  I  IS-kilovolt  transmission 
line,  SD.  7778 
Grants  and  cooperative  agreements,  availability, 
etc 
Integrated  resource  planning  mutual  assistance 
program,  49993 
Power  rate  adjustments: 
Amistad  and  Falcon  Projects,  TX,  el  al ,  35446 
Boulder  Canyon  Project,  AZ  and  NV,  43631, 

50916,  57598 
Central  Valley  Project,  CA,  35933 
Loveland  Area  Projea,  CO.  36682 
Loveland  Area  Projects,  CO,  et  al ,  58690 
Parker-Davis  Project,  AZ,  37731,  43 '05,  50917 
Pick-Sloan  Missoun  Basin  Program,  MT,  36684 
Salt  Lake  City  Area/Integrated  Projcas,  UT.  « 
al ,  35449 
Salt  Lake  City  Area/Integiated  Projects,  Prove 

River  Project  inclusion,  65180 
Transition  from  guidelines  and  acceptance  criteria 

to  integrated  resource  planning.  3552 
Transmission  rate  adjustments: 
Loveland  Area  Projea,  CO,  36682 
Pacific  Northwest-Pacific  Southwest  Intertie 

Projea,  41463 
Parker-Davis  Project,  AZ.  37731 

Vi\]]tA   h. •■<!.->.   h  II owships,  President's 

See  President  s  Commission  on  White  House 
Fellowships 

Worktr*;'  rompf nsatinn  Programs 
I  HTk  ., 

RULES 

Federal  Employees'  Compensation  Aa: 
Claims;  social  security  numbers  disclosure, 
68031 
Longshore  and  Hartwr  Workers'  Compensation 
Act: 
Claims,  social  security  numbers  disclosure. 
68031 

PROPOSED  RULES 

Federal  Employees'  Compensation  Act; 
Compensation  claims — 
Medical  benefits.  62063 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  \ote  The  FreecioiT:  of  Intrrmatior:  As  •  '^  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  inspection  and  ropyint  arrei;!  rnexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  or  promulgated  after  July  4,  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
information  submitted  by  agencies  in  order  to  notify  the  pubUc  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact: 

Linda  L.  Jones,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC  20408 
(202)  523-5227  or  (202)  523-5229. 


^.gency  and  subagency 
name 


ndex  title:  period  :,:;:v6*6o 
scription  c'  cc'e^t 


trom;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department    of     Defense. 
Office  of  the  Secretarv 


Department  of  Defense, 
Department  of  the  Air 
Force 


Depa^-^en'  of  Defense, 
Department  o'  tne  Army, 
Information  Systems 
Command,  Army  Pubii- 
cations  Command  and 
Printing  Command 

Department  of  Education 
(ED),  Office  0*  trie  As- 
sistant Secretary  fo' 
Legislation  and  Public 
Affairs 


.jepartrrier'  2'  c 
Bonneville  ^cws' 
ministration 


Art- 


Fish  and  Wildlife  Service 


DoD  Directives  System  Quarterly 
index  Lists  DoD  Directives  and 
DoD  'nstnjctions  numencaliy  and 
by  subject  matter,  and  mciudes 
final  opinions  statements  o*  pol- 
icy and  adm:inistrative  staff  manu- 
als tna'  attec  the  p^Dhc 


Numerical  inoex  o*  standard  ojDi:ca^ 
tions  (AFIND2'  ,..uiy  2  ^  993  Lists 
regulations  manjais,  and  pam- 
phlets together  under  eacr  supiect 
senes'  nst  visua^  aids  ana  recur- 
nng  periodicals  separately 

Numerical  ndex  of  departmental 
forms  iAFINDQ)  July  :  '993, 
Lists  forms  numencaliy  wthn 
each  category,  inciudmg  accouri- 
abie  forms,  forms  regyinng  stor- 
age safeguards  and  obsolete 
forms 


DA   pamphlet 


25-3C 


Dnsoiidated 


Index    ot    Amny 
Bian*      Forms 
1990    Printeo  in 


Publications    and 
September     30, 
microficne  only 


ED  Index  contains  those  records  re- 
quired by  Public  Law  9i:^23  (Free- 
dom of  Information  Act).  The  index 
IS  a  guide  to  ED  policies,  instiiic- 
tion  memoranda,  organization 
function  statements  guidelines, 
decisions  and  procedures  not  pub- 
lishec  ir  the  Federa!  Pegiste,' 
Contains  records  onginatea  smce 
May  "J   ^980,  updated  quaneriv 

3PA    Manual    index    dated    1-25-89 

'2    pages,,      Po^icv,     preyed  jrai 

ana  directives  m.ate   ai  -npexea  oy 

suP|9ct  anc  3PA  K,   '.nua:  cnapter 

num^bei 


J  S    f^ish  and  WIdlife  Service  Man- 

ja 
'aDie  c*  Cc'-'erts  Checklist 


Subscription  service  is  $13  00  annu- 
ally Mail  certified  bank  check  or 
postal  money  order  to  the  Direc- 
tor, ^aval  Publications  ar>d  Print- 
ing Service,  Eastem  Division, 
Building  4,  Section  D,  700  Rob- 
bms    '■  .-enue,    Philadelphia,    PA 

1 9  ^  •  ■■ 


National  Technical  Information  Sen/- 
ice,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 


National  Technical  Information  Serv- 
ice Order  Preprocessing  Section, 
5285  Port  Royal  Road,  SpringfieW, 
VA  22161 


Freedom  of  Infomiation  Officer,  De- 
partment of  Education,  Office  of 
Legislation  and  Public  Affairs,  400 
Maryland  Ave.,  SW.,  Wastilngton, 
DC  20202 


The  public  may  review  the  index,  ob- 
tain a  copy  of  the  index,  without 
charge,  or  secure  further  infomia- 
tion concerning  the  contents  of  the 
records  listed  by  contacting  Bon- 
neville Power  Administration's  Of- 
fice of  Media  Relations.  905  NE. 
11th  Avenue,  Portland,  OR  97232, 
or  the  Washington,  DC,  Office, 
Forrestal  Bulking,  Room  8G-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585 


PDM/FWS,  4401  N.  Fairfax  Dr.,  MS- 
224,  USFWS,  Arlington,  VA  22203 
No  charge 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA), 
Washington,  DC  20301 

Telephone  202-697-1 1 71 

For  additional  intormatioa  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Serv- 
ices, Washington,  DC  20301 

Telephone  202-697-41 1 1 

Chief,  Base  Information  Manage- 
ment at  nearest  Air  Force  installa- 
tion 


Chief,  Base  information  Manage- 
ment at  nearest  Air  Force  installa- 
tion 


Director.     Army     Publications    and 
Printing  Command,  Hoffman  BIdg 
Alexandria.  VA  22331-0302 


Office  of  Legislation  and  Public  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW.,  Wash- 
ington, DC  20202 

Telephone  245-8907  or  472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
towing:  1500  NE.  Irving.  Portland, 
OR  97208;  201  Queen  Anne  Ave., 
N.,  Seattie.  WA  98109;  US. 
Cthse,  West  920  Riverside  Ave., 
Spokane.  WA  99201;  West  101 
Poplar  St.,  Walla  Walla,  WA 
99362;  U.S.  Federal  BIdg.,  211  E. 
7th  Ave  ,  Eugene,  OR  97401;  800 
Kensington,  Missoula.  MT  59801; 
U.S.  Federal  BIdg.,  301  Yakima 
St.,  Wenatchee,  WA  98807;  1650 
Holliparic  Dr.,  Idaho  Falls,  ID 
83401 ;  and  550  West  Fort  Sti-eet, 
Boise,  ID  83724 

PDM 

No  cost 
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Agency  and  subagencv 
lane 


'ndex  !itta  penod  cov9r9<i  brt«f  de- 
scnptJOr  0*  cootents 


Oder  trcKT\:  price;  rrake  checks  pay- 
aCle  to — 


Department  of  Heattn  arK3 
Human  Services,  Public 
HeaWi  Seo<ice  Centers 
tor  Disease  Contro* 
IMHS/PHS/CDC; 


Department  d*  Heaitf.  and 
Human  Servces.  ^uDlic 
Heattr  Service,  Food 
and  Drug  Administrator 

fHHS'PHS/'FDA.i 


CDC    freedom    of    mtormatior'    Act 
,:POiA'      'Hde,*      •;ontains      !Tiose 
'ecords  required   nv  fie   '^raedor^ 
of    'nformaflor^    Aci     P  ^     "Ki-ZS 
This  index  provides  tdenafying  ir, 
^ormatio^     Dv    o^ograr-'    ,and    sub 
lect,  for  tl^e  public  as  *r,  arv  "^at■ 
ter    issued     adopted     z"    promul- 
gated afsf  jijtv  >*    ■=»€"    arxJ  not 
puDiisnec   '■  '^e  ^Merai  Register. 
naex  IS  jpdated  'i\.jar'.Br^\ 

Analyst  Ooerations  Manual  ""^aining 
infomanor  nsfucticns  and  pro- 
cedures for  new  laDoratofy  per- 
sonnel 


B^o-'■asearc^  Monitonng  Manual  for 
Supervison^'  investigators  NC^P 
Nonclinical  Ono-weeK  'xx./se  cor^- 
ducted  Dv  fie  National  Zerrs'  fof 
Toxicoiogicai  Pesearcr- 

Center  tor  Drugs  and  Bioiogics  Staf^ 
Manual    Pnmaniv   .concerned   witfi 
t^le  preparatior  arxl  review  ot  oo<: 
jments     ^vlt^in     ttie     Center     tor 
Drugs  and  Bioiogics 

Cante'  ^c  "ood  Safety  and  Applied 
Nut.ntior  Daii',  Operating  Guide 
Pnmaniv  concerr-ed  with  the  prep 
aration  and  review  of  documents 
witfiir  the  Center  'cr  =^ooo  Saf8^ 
and  Appned  Nutrition 

Center  tor  Vetennary  Medicme  =^01^ 
■cy  and  Procedures  Manual  °"" 
manly  concfl"-'Sd  wit*-  "-«  p'spara 
tion  ano  '9view  c  'Kx;:umepts 
withi'~  'ne  Cen'e'  'c  veter^nar,- 
Medicine 

Compliance  Pqi'C,  Gu'des  Staie^ 
ments  of  f^DA  compliance  poncy, 
ncluding  those  statements  whicri 
contar^  'eguiatonv  acion  guidance 
intormatiof' 


Compliance  =-og'ar'-  juidance 
Manual  p-ograms,  piarw  and  in- 
structions Tirected  to  FOAMdop- 

a^ations  'o'  p'-jgrar  Management 
Syster-'  PMS  p'oiec!  ,,Tipiarrien- 
tatior 

Dn,jg  Ajtoanaivsis  Manua^  -■  -lan 
jai  c'  automated  ^ett-'cxjs  «vn-cr' 
ccvoes  content  dri^-'j^'^-ti  'as' 
specifications  m  ..JS^  xc,'  .a^-c  NP 
XI  Provides  assu'-a,'-i:e  -'  "■•jr'-io 
geneity  withm  a  s^rigie  ---t  -or  a 
sate  and  eftect've  -:^,i'^  supply. 
Specifications  a'9  '■::•  an  tabis 
monograpns  whe^e  'hfl  active  in- 
gredien*  s  veser-  '■■■  cw  ouan- 
nties   usually  5l  -^g   cr  ^ess 

EDRO    Data   Ccydes    Ma,cuai     Cor-,, 

Cute'  code    ntor'^iatiOr  tr,f  -y-xjra'^' 

"canagemer*  system  „ro|ec's 
used  tor  reporting  project  (rrfomia- 
tion    ntc    the    Program  Oriented 

Da'a  Svs'am  (PODS) 


Public  inquines,  Communications 
arx3  Management  Analysis  Office, 
Centers  tor  Disease  Control,  At- 
lanta, GA  30333. 


National  ^ectimcal  information  Send- 
ee U  S  Department  of  Com- 
merce, 5285  Port  Royal  Rd,, 
Spnngfield,  VA  22161  Accession 
«PB85-2 11639  $46.50  for  paper 
copy,  $6  50  for  microfiche 

p'X)d  and  Doig  Administration,  Free- 
dom ,Df  information  Staff,  HFi-35, 
560C  Fishers  lane,  Rockville,  MD 
20857  Cost:  $41  00  Payable  to 
the  Food  and  Drug  Administration 

Pood  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35. 
560C  Pishers  Lane,  Rockville,  MD 
20857  Cost:  $96  00,  Payable  to 
the  Pood  and  Dnjg  Administration 

-ood  and  Drug  Administration,  Free- 
aom  of  Information  Staff,  HFI-35, 
5600  Fisfiers  Lane,  Rockville,  MD 
20857  Cost  $3300,  Payable  to 
the  Pood  and  Drug  Administration 

Pood  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5500  Pishers  Lane,  Rockville,  MD 
20857  Cost:  $42,70  Payable  to 
'he  Pood  and  Drug  Administration 

National  Technical  Information  Serv- 
ice J  S  Department  of  Com- 
-^erce,  5285  Port  Royal  Rd  , 
Spnngfield,  VA  22161  Manual  ac- 
cession #PB8&-915499,  $109,95: 
subscnption  accession  «PB88- 
915400,  $135  00 

National  Technical  Information  Serv- 
ice 'J  S  Department  of  Com- 
merce, 5285  Port  Royal  Rd 
Spnngfield.  VA  22161  Entire  man- 
ual accession  #PB89-920499, 
$157  95  subscnption  accession 
»PB89-920-400,  $425  00 

f^cxx)  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
560C  Pishers  Lane,  Rockville,  MD 
20857  Cost  $56  00  Payable  to 
the  Pood  and  Dnug  Administration 


For  inspection,  copying,  or  additional 
information  contact 


Publk:  Inquiries,  Commiunications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 


^cx'x;  and  Drug  Administration,  Free- 
lorr  of  Information  Staff,  HFI-35, 
S60G  f^ishers  Lane  Rockville,  MD 
20857  Cost  $100  00  Payable  to 
the  Pood  and  Drug  Administraton 


Food  and  D-^ug  Administration  Pree^ 
dom  of  information  Staft  H^"i-35 
5600  Fishers  lane  RocKville,  WD 
20857  (FDA/'FOIS/HFI-35) 
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Agericv  and  subagencv 

name 


Index  ^■tte   pencxl  coverec   tme'  de^ 
sc'iDtton  of  contents 


'de'  ''om;  price;  make  cns'-'-s  oay- 
ab)e  to— 


Fieid  Manage'^sn*  Directives  "D* 
field  oolicv  ■'■  r^>e  areas  o'  '>c>e- 
aticr-s  "-'anagemen'  o-anni'-ig  an-: 
D.jdge!   ;:;':>q'a'^"  ''"sanapenie'-' 

Inspection       Oceratior-s       Va^-^.a 
Standar::     :i::pra'-;      -^t^pecvora 
a:"-c       '■■-■esrigetica      :;:-:y;ea'^'es 
and  instaictions  usee  bv  -'DA  In- 
vestgational  personnel 


i ;:►':■■.'  ;■■     " 'a'"  '"■:. 

'/an,,  a 

::rasic 

.,,g,,„,„,  „,_,,„ g. 

..■'  *:>  '-:  a-' 

:  drug 

inspec*"''s     i-- 

"srec".:"~ 

*ech- 

niques 

Inspector's  Manual  fof  '^'•»'c  ^^ood 
and  Dnjg  Officrals  Tv.  .  ■>-  -an- 
jal— Pa  •  .-•'■-• 

conta  . "  ■       ■  .  bs 

tigat)o^  -  -      <-^        ■       2) 

program  sactiun  uutunes  triu  spe- 
cific recommended  Inspectkxuil 
procedures  applicable  to  a  particu- 
lar problem  area,  comnxxlity  or 
-egjiated  industry.  Similar  in  con- 
•b^'  !c  the  inspecton  Ooerations 
Ma"ua  except  *o'  "DA  acr'-inis- 
•'at've  p'-ocedu'es  >n''\c''  are  not 
reievan!  'c  State  P'»n  and  Drug 
Officials 

Inspectors  "ecrnica.  Guiae  'ech- 
nical  information  for  FDA  inspec- 
tors, not  previously  available  on  a 
dread  scale 

Pesticide  A(  a^vtica'  *-«a"'j3  =n>:e- 
du'es  ano  -^etf^cxjs  ,jsec  '"  '-'J'i 
latioratones  'O''  s-^'ve^i-ance  ::'  *ne 
extent  ana  significance  of  ;c'-ta" 
nation  of  f^ar  ana  f'l'S  environ^ier". 
::;  r'e-f^:ices  anc  'f^e  -  ■^•etabolites 


C^lJant:^  V'  v^cnte-^ts  •iJnmpendium: 
Contains  r-for-nation  .jsen  to 
■■"^easu-G  acceptance  -eveis  of 
s"-"''nkage  •■■  f.o<x:  containers.  Di- 
.:ded  •'-':■  ^vvc  parts — il)  proce- 
)u'6s  to  I  "-measuring  fill-of-con- 
■aine'  stat;sticai  evaluation  ac- 
.ectaoie  ::ommon  or  'jsual  dec- 
.aratiof  :'  s^antt^  of  co^te^'s,  (2) 
informatc)'".  "'•  sa-Tipii--*;;  Aoere 
special  ■e::-""'Cues  a'e  'eqjned 

Reguiaton,  ■'-■n.xecjres  Manua; 
Guidance  :;•'"  -eguatc",  O'Cc:.  arxl 
support  pr:o<:essir.g  pr&ceo-jres 


Sia"  Ma'ja  G...'d6s-^;'gan,za'on 
dctd  Deiegat'ons  D'-'ectives  :ss,.ec 
by  P^DA  tc  sstaDnsh  poncv   organi 

zation      prx'eajres    or    ^eSDOnsiD>.- 

.ties  ■■•  the  ad-^ii^ist'arve  area 
Super'k'ssor*      ''"vestigaic's      Guide 
Guidelines    n:    assist    sopervisory 
inspectors  in  managing  investiga- 
tional groups 


f^ood  and  Drug  Administration,  Free- 

T-  of  Infonnation  Staff,  HFl-35, 

f       Rshers  Lane,  Rodcville,  MD 

2  8:  '    Cost:  $35.00.  Payable  to 

*6  Food  and  Dmg  Administration 

'•ational  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Sprlngfie--:  .^22161  Manual  ac- 
cession si  3re-913399.  $55.95; 
subscription  accession  #PB88- 
913300,  $65.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFl-35, 
56O0  Fishers  Lane,  Rocltville,  MD 
20857.  Cost  $24.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  MFI-35, 
5600  Fishers  Lane,  Rodcville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Dmg  Administration 


Food  and  Daig  Administration.  Free- 
dom of  Infomiation  Staff,  HFl-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administration 

'national  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161  Volume  I— 
Accession  #PB88-911799,  $62.95. 
Vc  ,'-c  A: cession      #PB88- 

9"'<j-  i  '  ^^  Entire  Manual — 
.;     ,...  -OB86-911799. 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFl-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.60.  Payable  to 
tt>e  Food  and  Doig  Administration 


For  inspection  copying,  or  additional 
information  contact 


Po-DO  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFl-35, 
5600  Fishers  Lane,  Rodcville,  MD 
20857.  Cost:  $142.80.  Payable  to 
the  Focxj  and  Dmg  Administration 

^  :»c  and  Dmg  Administtation,  Free- 
oom  of  Information  Staff,  HFl-35, 
5600  Fishers  Lane,  Rockville,  MD 
i:6E-  Cost:  $259.00.  Payable  to 
•re  -ood  and  Dmg  Administration 

Food  and  Dmg  Administration,  Free- 
dom of  Information  Staff,  HFl-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to 
the  Focxl  and  Dmg  Administration 


FFDERAI    RFGISTFR  !NDFX.  Januart !>ecrr»ih<T    10<}.i 
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Agency  ana  subagency 
name 


ndex  title  pencxj  covered  Dne»  de- 
scDptior  o<  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  Inspection,  copying,  or  additional 
information  contact 


Department  o'  Health  and 
Human  Services,  ^'uDiic 
Hearth  Service  Heaitt^ 
Sen/ices  Adm.mistratior 
(HHS/PHSHSA 


Oepartm-er^t  o'  Te    ^'9'icr 
C>*^!C8  0*  tre  Seceta'-v 


142 


IndSK  to  Administrative  Siat<  Manu- 
als Currsr'  .iisting  ,3!  af  sla^ 
manuals  *itr  nde,«es  dndor  table 
0*  contents 

HSA    f^reedom    of    'nformatior     Ad 

FOiA:  :r>dex  March  '9^5  tc  jone 
30  "982  ^he  HSA  -O'A  index  .s 
a  comoilattor  of  i<jpDiements  tc 
the  departmental  manuai  system 
program  ^evei  .operations  manuals 
Circulars  memoranda  notices  and 
guides  ^sec  Dv  tne  components  ot 
hSa  Mi  'nformatior  'nciuded  :'- 
tr^is  ,ndex  s  :i.f'9n'  as  ':■♦  jjne  30 
1382  '^^d  'esoective  Oo^aau  leve* 
indexes  are  •isiso  as  'oiiows 
CA-— O^t-ct       jf       'WE       Ac  Ml  N,  5- 

'RA-jR  OCPA-— PuCii^'  Atlairs 
Managem,er'  S/ste''-  Mar^ai, 
QpEl-hSA    'orw/ard   oian     'iscal 

year      i9'^9-8.3       OM'OCG "SA 

procuiemem      ijoeratmg       nsmjc- 

tions,    OM.OMo hS,a  Tansmittal 

notices  'O'  supplements  'c  '^HS 
m.anuais  -iSA  Circijiars  OM/ 
OFS — POIICV        36ClSiOns         prCHCe- 

dures   and  opinion    3MS    -auREAU 

OP  MeDiCA,,  SE^viCeS  Division  of 
Hospitals  and  C'tnics  Operations 
Manual,  BMS  suppie'^ients  to 
HHS  manuals  Manuai  o*  Oper- 
ations 'or  °^S  -leaitr  „,ri»,  ofeh, 
3MS  BMS  osrouia's  Contract 
Pnysician  s     Guide      '►-'S -'SC^an 

HEA^'--     SE^v  CES       "S     Circulars; 

IHS  suppiemer~ts  "c  -■'HS  'na^u- 
ais  '^S  Operatiof's  Manua,'  Gen- 
arai  CounsB'  opinions  poiiov  and 
p^xedurai  ma^uai  ar-'d  circulars. 
BC'^S — B'..  »EA,,  ;,,c  Community 
HEA^"'-^  Se°v'CES  3C>'S  adminis- 
trative guide  syster^  8ChS  Oper- 
ations Manual  Emergency  Medi- 
cal Se^'/'ce  Systems  ^'ogram 
Guidelines  3Chs  Regional 
Memora,r^dij'"-'     Se^es     3^-^=08— 

Bt'SEAu  'Jf  i-iEA., '^  °EPSONNEL 
DevELOPWEN"  ANC  SERVICE: 

BHPDS  supplements  tc  the  hhS 
manuals  9i-*'^C5  operations 
manuals  ^'^Kf  nciuoe  '-^■enxy- 
randa  guiden'-.as  "a,'idt>c<:-t<s  and 
procedu'es 

Decartm-er'tai  Manual  '"atue  :::*  Co'--. 
^ents  CnecK,!!S!  and  Sutiec*  ndex 
dated  May  3"  "989  '^den  0*  li- 
rectives  contamirg  .lescnptions  of 
central  and  'leid  organizations  of 
the  Department,  delegations  of  au^ 
thor"v  ntemai  cot'cies  guide- 
lines orocedures  a^o  otner  ad- 
ministrative matters 

Checklist  and  Subwct  ode*  ?'  De- 
partmental ManuBi  AcWitiOns  '0 
tt-,e  =^PM  'M'eo  .■u^-<;  '<  '986 
lndfl»  -,'  .Departmeniai  oersonnei 
management  directives  A^irr^  5,_,p, 

Ma"'..a 


Food  and  Drug  Administration,  Free- 
dom of  information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  Cost:  $29  00  Payable  to 
the  Food  and  Drug  Administration 

Office  of  Communications  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane. 
Pockvilie,  MD  20857  Checks  pay- 
able tc  HHS/Public  Health  Serv- 
ice Mail  to  HSA  Collection  Officer 
HH&'PHS/'HSA,  Room  16-36, 
5600  Fishers  Lane,  Rockville,  MD 
20857  Fees  charged  for  research 
and  reproduction  of  information 
are  t)ased  upon  the  current  de- 
partmental fee  schedule  for  infor- 
mation under  the  Foi  regulations 
1,45  CFR  part  5  subpart  Ej 


0*fice  of  'nform,ation  Resources 
Management,  J  S  Department  of 
tha      'ntenor      Washington,      DC 

20240 
One  copy  only   no  Charge 


Cnief  Division  of  Program  Manage- 
men*  and  Evaluation,  Office  of 
Personnel,  U  S  Department  of  the 
tntenor,  Washington,  DC  20240 

One  copy  only,  no  charge 


Office  ot  Communications  and  Public 
Affairs,  HHS/PHS.'HSA,  Room 
14A-39,  5600  Fishers  ..ane, 
Rockville   MD  20857 


Office  0*  =nformatior"  Resou'ces 
Management,  j  S  Department  of 
the  tntenor,  Washington,  DC 
20240 


Chief,  Division  of  ^rograrr^  Manage- 
ment and  Evaluation,  Office  c* 
Personnel,  U  S  Department  of  the 
Intenor  Washington,  DC  20240 
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Agency  and  subagency 
name 


ncjex  title   penod  covered.  bPt#f  ae-       Order  from; 
scription  of  contents 


DepaniTiern 


"6  .n;6-'i0r 


Office  of  ttie  Secretary, 
Office  of  Acquisition  and 
Property  Management 


Department  of  the  Interior, 
Office  of  the  Secretary, 
Office  of  Aircraft  Sen/- 
ices 


Department  of  the  Interior, 
Bureau  of  Indian  Affairs 


De;.a  :'-ent  of  the  Interior, 
Bureau  of  Land  Man- 
agement 


Depart  r-« 
Burea.. 


rue.'iof , 


Mines 


Department  ot  me  interior, 
Bureau  of  Reclamation 


U.S    GeciOQica   Su'vev 


Department  of  the  Interior, 
Minerals      Management 

Se^v-ice 


St'r  Q 
St  f  " 


Seceta",  ^  Orders  which 

^SrOe'ec:    '    pfe-"'  witr  re- 

^"o'-'   -.pft'a'^-.ns  of  the 


..la'ec 


,  a-.jary    28. 


...■6pa'*"-e 
'  986 
Departrrierta.    Manual    Aaditions    to 
the  f^ede'a.  Acauisitiori  Regulation 
^FAR) 


400  DM  DepaaTier^.ta.  Manual  Ad- 
dition to  tfie  Interior  Property  Man- 
agement Regulations  "pvo"  Part 
114-52 


GAS  Operational  Procedures  Memo- 
randum No.  93-1,  dated  January 
1,  1993.  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Memc-anda  ir^forTiatior^ 


B... 


"06'*  a-' a  'apifc 
June  23,  1983 


■'.^    Maiaal 
'.lenis  aated 


Co      f        ^^     '^    fltm's  dated  - 
1  :     ^      c  t-  '  -     4/30/90, 

5/3    -*     -  ^    -<  -f     8/31/90, 

9/31/90,    10/31/90,    11/30/90,    12/ 

31/90 
^a-  :   Ma- .Kjement  Instructions  and 

Ma".„,a    "cexes 


Jas::".  E5,..r6a..  ;■  s^r-es  Manual  Gen- 
6-3'  'a;>e  :*  :--tents  and  Check- 
iiSt-July  6    1976 


NumeriL  a'lG  suDject  ust'ng  of  inter- 
nal policies  and  pixxiedures  by  se- 
ries pari,  chapter,  paragraph,  arxl 

subordinate  paragraph 

Recia"".a*'C'~  '"s:',j:'  :)'~s   ""■■.jei  da'ed 


aD'6  ■.  i„,c-"*6'"'&  .-^"fi.ri'is'  !i."<c 
S..ji:ie.::*  ''=oe:«  'elating  ic  •'-f  ^'jeo 
iog^:a  S..'vev  Ma'-jai 

'atie  ,;•  C:;f'!e"'s  A- c.  "^ecWist  to 
3as.-  Mir-.e'a!s  Manage^'<ent  Serv- 
ce  Wari'.,^a  ^.iS'ec  nuiT-^e^'::-a!'v  t)y 
pa'i  se'ies  -.-iaci'e'  'e^ease  -lua)- 
t>er,  date  a^c  cages 

Index  of  D  'ecc  ■  s  acrea'  decisions 


price;  n^ke  checks  pay- 
at>le  to— 


Office  of  Infomiation  Resources 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

Ore  copy  only,  no  charge 

Division  of  Acquisition  and  Assist- 
ance, Office  of  Acquisttwn  and 
Property  Management,  Depart- 
nwnt  of  the  Interior,  I8th  &  C  Sts., 
NW.,  Room  5512,  Washington, 
DC  20240 

No  charge 

Division  of  Property  Management, 
Office  of  Acquisition  and  Property 
Maruigement,  Department  of  the 
Interior,  18th  &  C  Sts.,  NW.,  Room 
5512,  Washington,  DC  20240 

No  charge 

Office  of  Aircraft  Services,  3905 
Vista  Avenue,  P.O.  Box  15428, 
Boise,  ID  83715-5428. 


No  charge 

Division  of  Management  Support, 
Bureau  of  Indian  Affairs,  18th  arxj 
C  Streets,  NW.,  Washington,  DC 
20245 

No  charge 

Department  of  the  interior,  Bureau  of 
Land  Management,  1 849  C  Street, 
N.W.,  MIB  2454.  Washington.  DC 
20240 

Department  of  the  Interior,  Bureau  of 
Ijind  Management,  1549  C  Street, 
N.  W.,  MIB  2454.  Washington,  DC 
20240 

Duplicate  copies  at  13  cents  per 
page. 

In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


Bureau  of  Mines 


Supply   and   Services 
7923,     Bureau     of 
P.O.    Box    25007, 
80225  No  charge 


Division,  D- 
Reciamation. 
Denver,    CO 


Papei'worx  Management  Officer, 
U.S.  Geological  Survey,  208  Na- 
tiona'  Center.  Reston,  VA  22092 

Noc-  r-H 

In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


For  Ir^spection,  copying,  or  additKXial 
information  contact 


Division  of  Acquisition  and  Assist- 
ance, Office  of  Acquisition  and 
Property  Management,  Depart- 
ment of  the  Intenor,  I8th  &  C  Sts., 
NW.,  Room  5512,  Washington, 
DC  20240 

Telephone:  (202)  343-6431 

Division  of  Property  Management. 
Offtee  of  Acquisition  and  Property 
Management,  Department  of  the 
Intenor  I8th  &  C  Sts  ,  NW.,  Room 
5512.  Washington.  DC  20240 

Telephone  (202)  343-3336 

Office  of  Aircraft  Services,  3905 
Vista  Avenue,  PO.  Box  15428. 
Boise,  ID  83715-5428 


Division  of  Management  Support, 
Bureau  of  lr>dian  Affairs,  Room 
334-lnterior  South,  1951  Constrtu- 
tkxi  Ave.,  NW..  Washington,  DC 
20240 

Teleohone:  A.C.(202)  343-3577 

Department  of  the  Interior,  Bureau  of 
Land  Management.  1 849  C  StreM, 
N.  W.,  MIB  2454,  Washington,  DC 
20240 

Telephone:  (202)  208-6152 

Sectkyi  for  Directives  and  Records 
Operations  (W0873) 

Room  2454,  MIB 

Telephone:  (202)  208-6152 


Elizatjeth  Knorr,  Chief,  Branch  of 
Management  Analysis,  810  7th 
Street,  NW.,  MS-2193.  Washing- 
ton, DC  20241 

Telephone  202-501-9248 


Records  Management  Polcy  Staff. 
Ekireau  of  Reclamatkxi,  D-7924, 
PO  Box  25007.  Denver,  CO 
80225-0007 

Telephone:  (303)  236-6494 

Paperwort<  Management  Officer 
U.S.  Geological  Survey;  208  Na- 
ttonal  Center,  Reston,  VA  22092 

Teiephone  703-648-7309 

Chief,  Records  and  Mail  Manage- 
ment Section,  381  Ekjen  Street, 
MS  2050,  Hemdon,  VA  22070 

Telephone  703-787-1239 

Chief.  Appeals  Division,  Minerals 
Management  Service,  Office  of 
Policy  and  Management  improve- 
ment, 381  EWen  Street,  MS  9110, 
Hemdon,  VA  22070.  Telephone 
703-787-1275 


FT:DKRA1    RKC,ISTl-,K  1M)^\    .lanuarA i:.cocml-KT,  i'^^ 


MS 


Agency  and  subagency 
oame 


noex  title  D«rlod  coversd  brief  de 
scription  of  conterfs 


Ordef  trom  pnce:  make  checks  pay- 
able to— 


Department  of  the  interior 
National  Park  Sen,nce 


Department  of  the  interior 
Office  of  Heanngs  and 
Appeals 


Deparment  of  'ne  "ter'o^ 
Office  of  inspector  Gen- 
eral 


Department  o*  the  interior 
Office  ot  Surface  Mmmg 


Department  of  .aoor 


Department    of    "i"ranspor- 
tat;on    federal   Highway 

Administration    f^'-'WA 
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:hecKlist  of  the  NPS  Guidelines  and 

Directives  Datsc  januanv  •    '993 


ndex-D'gest  ■-   naex  -?  sv^iooses  for 
aii     decisions     decidec     oy     OHA 

Boards  of   Appeal   anc   oubusned 
Solicitor's  decisions  jncs'  specific 

tO'Picai    neadings     sb*\j    ^r-    'e- 

searching  ega;  'loidmgs  :'  De 
oartment  of  "^e  n-e-cf  ■^■jbiisnec 
quaneny  annuaiiv  and  on  5-yea' 
oasis 


Mtan  CiMor  —  Index  -^f  ai.mcnties 
dM  In  dsdstons  c*  *-e    -itenor 
Board  of  Indian  Appeais     BCa 
Inital  publication  coves   volumes 

1-15  of  B  ^  '"ftcisi'.V'r-s   Annually. 


Administrative  Wanuai-  noex  'elat- 
ed to  administrative  policies,  pro- 
cedures and  standards  as  con- 

tamec    '■  •'■^   Aari.'-is'-afivft  Man- 
.^ai 


nspectof  Genera!  Manual  Index,  De- 
cember 17,  1992 

Numeric  and  subject  listing  of  inter- 
nal policies  and  procedures  by 
volume,  chap'9'  section  and  sub- 
section 

pjnctional  Index  (OSMRE  Directives 
-sted  by  Functions)  dated  Octo- 
ber 22,  1986 


Departm.ent  of  ^aoor  --eeaom  of  in- 
'ormation  Act  inoex  Oven/iew  and 
Guide  'c  DO^  agencies  and 
Subagencies  <vtn  rformaticn  on 
how  x;  Obtain  more  letaiied  in- 
dexes 'c  'ecords  maintained  by 
eacn  suoagency  ncmdes  cross- 
reference  •:,■  agencies  dv  sta'ijte 
or  executive  order   28  pages 

Crossfleference  index  of  current  di- 
rectives. The  Index  Is  alphabetical 
by  sut>iect  and  within  each  sub- 
ject, applicable  directives  are  iden- 
tified. The  index  also  includes  a 
three-part  cross-reference  for  the 
FHPM,  23  U.S.C.  and  23  CFR. 
The  index  Is  updated  semi-annu- 
ally (March  and  September) 


For  Inspection,  copying,  or  additional 
Information  contact 


U  S.  Dept  of  the  Intenor,  National 
Park  Sen/ice,  PO  Box  37127. 
Washington  DC  20013-7127  Attn: 
Management  Services  Division 

No  charge 

Editorial  Branch.  Office  of  Heanngs 
&  Appeals.  Room  1103.  4015  Wil- 
son Blvd  Arlington,  VA 
22203  Telephone  703-235-3791 

p'lCB  $475  00  annually  for  quarlerty 
ssues  and  bound  cumulative 
ssue  at  end  of  calendar  year 
Checks  made  payable  to  "Depart- 

"■lent  of  the  Intenor " 

Price  for  photocopies  as  prescnbed 
in  Department  fee  schadule  for 
FOiA  information  (43  CFR  Part  2, 
Appendix  A;  Checks  made  pay- 
aoie  to     Department  of  the  Inte- 


Prlce  on  Quinquennial  issue  is  set 
by  Government  Pnnting  Office  and 
available  from  that  agency 

Editonai  Branch,  Office  of  Heanngs 
&  Appeals,  Room  1103.  4015  Wil- 
son Blvd    Arlington  VA  22203. 

Telephone  703-235-3791 

Price  S3C  00  ■  initial  cost  Checks 
made  payable  to  "Department  of 
the  Intenor  $15.00  -  annual  up- 
date 

Editorial  Branch  Office  of  Hearings 
&  Appeals  Room  1103,  4015  Wil- 
son Blvd    Arlington,  VA  22203 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
FOlA  infonnation  (43  CFR  Part  2, 
Appendix  A)  Checks  payable  to 
Department  of  the  Interior 

In  accordance  with  fee  schedule  m 
43  CFR  Part  2,  Appendix  A  -  Fees 

Office  of  inspector  General 


Office  of  Surface  Mining,  Division  of 
Maragement  Sen/ices,  i95i  Con- 
stitution Ave .  NW  Washington. 
DC  2024C 

No  charge 

Mail  $4,20  check  payable  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request.  Counsel  for  Ad- 
ministrative Law,  Division  of  Legis- 
lation and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
20C  Constitution  Avenue,  NW , 
«oom  N2428.  Washington,  DC 
20210 

FOIA  Program  Officer,  FHWA.  400 
Seventh  Street.  SW  .  Washington, 
DC  20590  No  charge 


US  Dept.  of  the  intenor.  National 
Park  Sen/ice,  PO  Box  37127, 
Washington  DC  20013-7127  Attn: 
Management  Sen/ices  Division 

Telephone  202-523-5043 


Editorial  Branch  Office  of  Hearings 
&  Appeals.  Room  1103,  4015  Wil- 
son Blvd  Arlington,  VA  22203. 
Telephone  703-235-3791 

Telephone  (7031  235-3791 


Editonai  Branch,  OHA.  4015  Wilson 
Blvd  Arlington,  V>^  22203  Tele- 
phone. i703)  235-3791 


Betty  Foyes,  Information  Officer,  De- 
partment of  the  Intenor,  Office  of 
Inspector  General,  I8th  and  C 
Streets.  NW  ,  Washington  DC 
20240 

Telephone:  202-208-1356 

Office  of  Surface  Mining,  Division  of 
Management  Services.  1951  Con- 
stitution Ave  ,  NW  Washington, 
DC  20240 

Telephone:  AC   (202i  343-2210 

Administrator  FOIA/PA.  Counsel  for 
Administrative  Law.  Division  of 
Legislation  and  Legal  Counsel,  Of- 
fice of  the  Solicitor,  Department  of 
Labor.  200  Constitution  Avenue, 
NW,,  Room  N2428.  Washington, 
DC  20210 

Phone  (202)  523-9277 

FOIA  Program  Officer  FHWA.  400 
Seventh  Street,  SW  ,  Washington, 
DC  20590 
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Agency  and  suDagency 
"■ame 


Depar- 

,g,,,    ^. 

tT't; 

eas- 

ury. 

Depa- 

'Tiental 

Of- 

fices 

Architectj^a  a-:::  Trans- 
portatior  3ar'"6's  Co"^- 
pliance  Boara 


■ndex  t'tie  penoo  covered,  one'  3e 
scnpttor.  3*  contents 


'de- 


Cease  and  Desist  and  Dnve-  Di?- 
guaiificasor^'  '^ma'  O'de^s  t:v  t^^e 
Federal  Highway  Adniimstrato' 
'969-198-i  ^isttng  ot  cease  anc 
desist  and  dnver  disqualification 
final  orders  o1  t^e  Federal  High- 
way Administrator'  >terns  listed  are 
'dentified  by  case  docket  number, 
'-'■a-^'K  j'  earner  ana  date  notice  of 
'^vestigat^on  was  'nailed 

Opinions  ano  '^''nai  O'de's  a'  "ho 
FHWA  ,n  Regard  'c  '^e  Seguia^^. 
tion  of  Toll  B-idges  '^66  "984 
listing  of  opinions  anc  '  ns  'de  s 
regarding  regulatjo-^  •  o  cicces 
issued  bv  '^-e  ^ede-a  -^:;'-'way 
Adminlstra'c  w^,':*-  •de'-'*:*'es  the 
:as6  a'^c  r"'6  date  ss^ec 

;coe>  ::'  Se.ec'eo  f^eccos  July 
"96"'  *c  Marc^  3"  *993  ncex  ei- 
tne'  conta.ns  tt-^e  *oi!Owif"-g  '-tor- 
rnatior  o'  indicates  whe-e  :ce  pjb- 
lic  may  cDtai^'  '-'or^.abon.  deci- 
sions staternents  c*  'ne  general 
course  a'^^c  '^-ettioc  Cy  wnic-  ^.jnc- 
tions  are  cnanne>ea  a"d  deter- 
mined: a  descnpTior  o'  tne  central 
a"d  *ieid  offices,  r^ies  ot  proce- 
d<jr6  descnptions  cf  forms;  sub- 
sta-'tiv6  'oies  a-^d  stateme'^'s  of 
ge^e'a  pohcy  anc  f~terpretat-ons 
adopted  cv  'ne  agen-,  a-^c  each 
amenomer"!  -evisior-  o*  'epea:  of 
t^e   *c'egoing    fina;   aduoications 


0'  cases,  stater^ients  c'  poi-: 
nterpretattons    /vhic*-    cave 
adopted   by   the  ager^Cv   a^ 
not  puDiisheo  in  th.e  Feoe'a 
ister,     and     ad'ni.niSt'at:v6 
manuals   anc    nstrijctior^s   *: 
that  affect  a  mempe'  ct  T& 
for  the  Deparcmenta  0' 
nai      Revenue      Se-vic 
States    Customs    Se^'i 
States  Secet  ,3e%':c6 


and 

ceen 

are 

seg- 

staff 

staff 

,.DliC 

'~*er- 

,  '-cec 
6,  ,.„^ceG 
Bj^eai^  of 


:e: 


^oDaccc    and    Firearms, 


Alcono 

bu'eau  c*  Engraving  and  Printing, 
Financial  Manage'^^'en*  Se'.'ce, 
United  States  Mr'  Bu-ea  :  the 
Public  Debt,  O^^ce  c  "  e  Cc  c 
troller  of  the  Cj--ercv  ,-'ec 
States  Savings  3o'-c  D^sc-- 
Federal  Law  Enfccemen;  Traihir.g 
Cente-  Office  c'  '"hrlft  Super- 
viSiOr 
A^BCB  ■-^eeoo^'  of  'ntormation 
index,  June  1978  through  Novem- 
be'  '982  Final  decisions  niade  in 
ad)ud!cation  of  cases  concerning 
alleged  noncompliance  to  the  Ar- 
cdtectu'ai  Bamers  Act  of  1968; 
and  a  record  o'  t*^e  'ina'  votes  of 
each  membe-  c'  T.e  Board  in 
ever»  Boa^d  p'o.ceeding  ATBCB 
annua'  'epchs  pampniets  describ- 
ing the  ATBCB  ccvN  'z  '  le  com- 
plaints ana  '-esou'ce  g.-ides  to  lit- 
eratu'e  r-  pe  a'ea  c*  :'eat,'a  an 
access'D'e  environmeni 


,:'";e   "'".akp 
apie  tC' 


Day- 


3  A  Program  Officer,  FHWA.  400 
Seventh  Street,  SW.,  Washington, 

DC  20590  Nc  ~ha-Qo 


FOIA  Program  Officer,  i^-a-  400 
Seventh  Street.  SW.,  Wasniogion, 
DC  20590.  No  charge 


Library,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  In 
accordance  w  f-c  <-edule  at 
31  CFR  1.7  »«<a«6  -»  ■  oayable 
to  Treasury  of  ttie  Unite-  ='a'f-s 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checl<s  payable  to  the  Department 
of  Education 

Public  Information  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


For  insco'  c  '    coDving,  or  additional 
ritormatJon  contact 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW  ,  Washington, 
DC  20590 


FOIA  Program  Officer,  FHWA.  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  Bidg.,  15th 
arxl  Pennsylvania  Ave..  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC 

Phone:  202-245-1591 

Public  Infonnation  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.,  Wash- 
ington, DC  20202 

Telephone:  202-245-1591 
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Agency  and  suDagencv 


rxlex  title  penod  covered.  One*  de- 
scnpton  of  contents 


Order  from;  pnce,  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Committee  'or  Purchase 
From  the  Blind  and 
Other  Severely  Hand'- 
capoed 


CommodiTV'   ^jtures 
^ng  Commission 


'30- 


Ger^era'  Se^-'ces  Aarrmis- 
'^a'lor  ''GSA) 


ntemationai  Boundary  a.^^c 
Water  Commissior^ 

united  States  and  Mgx- 
00   w  S   Section 


144$ 


:ndex  o*  Addrtioos  anc  Deletions  to 
the  Procurement  i..ist  a,:  ^'cxor©' 
rr^rt  ^iSt  '990  mcorDorates  all  a.l- 
dition.s  and  aeietions  th-rough  No- 

vemoer  3    '989    c    Cu-'ent  nc)e» 
Novemoef  "9890e<:8mbef  ''W 


noex   a*  ^•r.a'.    Cor'-irri(SSiC>'"'    oomions 
including    i-oncur^ng   and   dissent 
'ng  oomions   anc  oraers  ^  ihe  ao 
ludicatior  ;*  cases    Apr-i  i'    "9'^^ 
to   aate     "'^'ts    ^'Oe)    :cnsists  of 
separate    :*"r':,ncioqica'    istings  of 
final  Cof^r^issic-  -iC'^-of's  and  or- 
ders   ''    sr-*rrzB'~'Br'    cases   and 
reparations     -rcceeoi^-gs     before 
the  Commissior 

Index  of  statemer^ts  :;*  Dcni,:,  and  irv 
terpretations  adoctao  o\  t^e  Com- 
mission and  f^ot  DuDiisnec  r  T'.q 
Pederai  Register  Apn.  2"  *  9^5  to 
3ate 

Index  of  Commission  administrative 
manuals  a^c  nstPjctions  to  staff 
that  affec  a  "^em.per  of  the  public. 
Apr  21,  1975  to  bate.  (CorrifTiis- 
sic-   nstructtone  no  longer  in  use 

GSA   ^^BdO^r-    ■■;•    "'cf'^at':;'"'   "-ae' 
,^iy    i      ''96""    "^'Oug'     ...■.j"e    3C 
'984       Categc^',      ^^      "'or'^atio'"' 
wnicr     s    ''r^ai    jQ<rior-s      ^'O'jti'r-g 
zor-c^i'-nq  arc  lisse^ni^g  0C"'^tons 
a"d  oriels    made  ^r  me  adiuO'ca 
ion  -:'  :.ases    Categor-v  9  ■'"tor'^ia 
;ior    (V-'^'cr    s  *-.<jse  sta*ef^-erts   ::' 
DOiicy    arc     '-'e-T'statio'  ^    -v-'ic^ 
nave  Deer   acoot*:'   Dv   GSA   a,nc 
are  "■€■'  iS'UDiis^ec   "  ""s  "EDE '•-'*,_ 
PEG'S'S^!     Catego'-,    "     -c^--.a 
•lor    An.ct-    s   ,3(:;'"if'ist'a''»«    sta" 
•^ia.'"',.aiS   arc    "slrucDons  io  staff 
t^a;  a"*ec'  ~f;~oers  of  the  public 


Order  from  Executive  Director, 
Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Crystal  Square  Building 
Nc  5  1755  Jefferson  Davis  High- 
way Suite  1107  Arlington,  VA 
22202-3509,  Pnce:  Ten  cents  per 
page  per  copy  Make  checks  pay- 
able to  Treasurer  of  the  United 
Otales 

Office  of  the  Secretanat,  Commodity 
Futures  Trading  Commission, 
2033  K  Street.  NW  ,  Washington, 
DC  2058' 

Price;  10  cents  per  page 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Attention  freedom  of  In- 
formation Officer 


Office  of  the  Secretanat,  Comm^odiTv 
Futures  Trading  Commissic^ 
2033  K  Street  NW  Washinqtor- 
DC  20581 

Telephone  202  254-63^4 


SA    -'eedomi  of  infom-iation  Officer 

A -SAP     Washington    DC  20405 

3r,ce     SA  75     Make   cnecks   pay- 

aoie  'c   General  Senvices  Adminis- 

■-ation 


GSA  Centrsi  Qfice  ^.Drary 


sen.-ce  centers  located 
'egional    office    listed 


Brocri^'s    Amistad   Dam  and   Bes 

ervoi' 


Broc'^i-'o     -a':,c,r    jam   and    Po'tver 

o'a-* 


^'oiect  Engineer,  US  Section, 
iBWC,  Route  2,  Box  37.  Highway 
9C  West.  Del  Rio.  TX  78840  No 
charge 

Peservoirs  Manager,  US,  Section. 
BWC  P  0  Box  1,  Falcon  Village, 
TX  78545  No  charge 


business 
in  eacr 
below 

Central  Office  Library,  iStn  &  ==  Sts 
NW  .  Rm.   1033,  Washington    DC 
20405 

Business  Senvice  Centers 

National  Capital  Region 

7th  &  D  Sts  ,  SW  Wasnmgtor  DC 
20407 

Region  '  John  W  McCormack  Post 
Office  and  Courth&use  Boston, 
Mass  02109 

Region  2  26  Federal  ^laza  Ne.v 
Yon<,  NY  10278 

Region  3  9th  &  Market  Sts  p'-:ia- 
delphia,  PA.  19107 

Region  4  Richard  B  Russell  BIdg., 
75  Spring  St  ,  Atlanta  GA  30303 

Region  5  230  So  Dearborn  St., 
Chicago,  IL,  60604 

Region  6:  1500  East  Bannister  Rd  , 
Kansas  City,  MO  64131 

Region  7;  819  Taylor  St.,  Ft  Worth, 
TX  76102 

Region  8;  Building  41 ,  Denver  Fed- 
eral Center.  Denver,  CO  80225 

Region  9;  525  Market  St .  San  Fran- 
cisco, CA  94105 

Region  10:  GSA  Center,  Auburn, 
WA  98002 

Project  Engineer.  US  Section, 
IBWC,  Route  2,  Box  37,  Hignway 
90  West.  Del  Rio,  TX  78840 

Reservoirs  Manager,  US  Section, 
IBWC,  PO  Box  1.  Falcon  Village, 
TX  78545 
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Agency  and  suDagency 

name 


index  title  penod  covered,  bne*  de- 
scnpbop  of  contents 


Nationa. 
Records 
(NARA) 


Ao- 


.'65      anc 

TnisfatiOr 


^ationai   Scie'- 
t!on  iNSFj 


vVaie'  Bulletins  Containing  nata  *0' 
1  year  coven  ng  flow  o*  '^.:C 
Grande  ana  -eiated  data  fror^  Ej6- 
phant  Butte  NM  ic  GjI'  ;■'  Mex- 
ico, re  storage  i^-  '-^lajor  'ese'vos^s 
diversions  suspended  sii!  cnemi- 
ca  analyses,  sanitary  aspects  of 
*ate'  QLialit-y  r^ieteoroiogic  data. 
ana  ■rngatec  areas-*or  years  '93' 
through  198C 

Water  Bulletins  Containing  data  •:■-' 
1  year  covenng  flow  .:•'  CoiO'aoc 
River  and  othe'  Wests"'  Bcu'-oa'-v 
Streams,  ana  'eiated  data  •'-k'-jo- 
ing  Tijuarw,  Sa^^ta  C-lz  and  San 
Pedro  Rive-s  a"::  vVnitewater 
Draw)  'o'  ,6a-s  '96C  tt^'ojqn 
1980 

Color  print  mac:  •  ..owe-  ^'C  G'a-ioe 
Valley  United  Sta'e?  a^-o  Mexmc 


Annual    Repoa.    Gpe-at  :-    -f    Rio 
Grande    Dams    and    ^^ese^^olrs. 
This  report  provides  daa    o'   e-^ 
ing   the   operation     •     'e       e 

national  dams  and  rese".:  s 

structed  by  the  Govem'-e'  -s  t 
the  United  States  and  Mexco  on 
the  reach  of  tne  Ric  G'ande  which 

forms  tne  tx)unoaS'   Detweer   ••■■e 
two  countries 
Color  print  mac   £   =aso  ""'C  G'a'ioe 
Projects     Cana^za'ir^    a-^c    ~e:- 
tificabon  Projects 


Brochure:  Joint  Projects  of  the  Unit- 
ed States  and  Mexico  through  the 
IntemationaJ  Boundary  and  Water 
Commission 


,ARA  ^-OiA  maex  Hsts  the  following 
maienais  wnicn  nave  been  adopt* 
ed  Dy  NARA  since  April  '■  1985, 
and  wmcn  are  not  puDiisnec  m  the 
Federal  Register  NA^^A  fmai  opin- 
ions a^'G  orders  statemer^ts  "' 
policy  and  interpretations  anc  ac- 
ministrative  staf^  n-,anuals  anc    n- 


struction; 

membe- 


tc    sta« 
tne  ojdi 


Heviewei   pa-^eiist    ai 
ing  contains  name 


::riaPeticai 
State    ai. 


list- 


stirution  ot  individuals  wnc  nave 
reviewed  proposals  'or  *n6  Na- 
tional Science  Founoatsor,  *?•  f-^e 
previously  completed  *'sca:  yea- 


Order  t 

-•om  pnce;  make  checks 
aPle  to — 

pay- 

D-v'ISiCr 

£'-igir-,6e- 

-.':r-.,-;3'apnic  Di- 

v'S'j' 

...   a      "::>(* 

rt:  ;v      b»'vr 

4.-r, 

K  ,  '-.  r^t- 

Mesa   S,.. 

'fc  C--  ?'  '"    E 

"  2  s. ": 

"">: 

9?0£     --■ 

(^     Sy-  SC    .ve 

'.'.  J'  - 

■  et:-- 

cata  '::--  ' 

.ea-     -'avar 

e  *  "- 

'-'9'-- 

iat^oria    5"" 

\j'"f(ja^\     i'""''!"'     * 

Vate' 

Gorn 

r.iS&iOr,    ,., 

3     ,5eC!iOr 

For  inspecton,  copying 

information  c: 


add'tional 


Division  Engineer,  nyorograpnic  Di- 
vision, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso, 
TX  79902.  Price:  $5.50  per  bul- 
letin (data  for  1  year).  Payable  to: 
International  Boundary  and  Water 
Commtsskx),  U.S.  Section 

Division  Engmef^  -  e  ts  Division, 
U.S.  Secton,  iBWC  ;•'-  North 
Mesa,  Suite  C-310  l  -.so,  TX 
79902.  Prices:  14^x36^  $4.00  per 
map;  10^x282  $3.00  per  map. 
Payable  to:  International  Boundary 
and  Water  Commlsskxi,  U.S.  Sec- 
tion 

Division  Engineer,  Hydrographic  Di- 
vision, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  No  charge 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payable  to  Intematiorud  Boundary 
and  Water  Commisswn,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  Intematwnal 
Boundary  and  Water  Commission, 
U.S.  Section 

Program  Policy  and  Evaluation  Divi- 
sion. National  Archives  (NAA), 
Washington,  DC  20408 


Division  Engineer,  Hydrographk:  Di- 
vision, US  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


DivMon  Engineer,  Hydrographic  Di- 
vision, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso. 
TX  79902 


Division  Engineer,  Projects  Diviskxi. 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Diviskxi  Er>gineer,  Hydrographic  Di- 
viskxi, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division. 
US  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Section  Secretary,  U.S.  Section, 
IBWC,  4171  North  Mesa,  Suite  C- 
310,  El  Paso,  TX  79902 


Program  Policy  and  Evaluation  Divi- 
skxi, Room  409,  National  Archives 
Building,  8th  and  Pennsylvania 
Ave.,  NW.,  Washington,  DC  Mail- 
ing address:  National  Archives 
(NAA),  Washington,  DC  20408. 
202/523-3214 


NSF  Library,  Room  245,  1800  G  St.. 
NW..  Washington,  DC  20550 
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Agency  and  suDagencv 
nane 


'rxJex  titia  p«noc  joverad  brief  de- 

scr;pt)0'"  ::)t  sof-tents 


O'der  f'orr-  pnce,  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
intorrnation  contact 


Sumencai  ndex  o*  tt'e  tollowmg 
NSF  agency-wide  'ssuances  anti 
^mportart  Notices  n  affect  as  ')» 
.anuarv  24  1 986  '  Office  c'  -^-e 
Dirw^-tcr  Staff  MerrxDrarKla  CDs 
:2:  NSF  BuHetins  3  NS"^  Manu 
ai&Circuiars  4  NS^  Handtxx)KS 
and  '5'  NSF  mportar'  Notices  C 
D  s  are  ,jS9<i  c*  "^e  NS^^  D'recto- 
and  DepL-ty  Oirectc  "c  zomrr^i,- 
nicate  .rtorr^.ation  tc  'ne  staf  O 
D's  aisc  '"ay  be  jsed  'c  :or-v9, 
sncrt-ier^  poiicv  stater^ents  :>'  'Pti 

■nrtiai    Staternent    jt    'Ong-te'''^    oc- 

cv  NSF  Buiietjr^s  •rans"^!*  ap 
crcved  cnanges  "o  Doiicv  srxi  -jc- 
v'Sy  adr^mistrattve  O'  '^ouse- 
seeping'  ntorr-.atior-  Sigrificant 
NSF  poiicy  and  prrxed'^rs  are  lo- 
cated ;r  NS^  ManoaiS  NS^^"  CirC',,,' 
lars  ■^istoncaMv  jsed  'C  -cr^rr^i,, 
cicate  Doiiaes  anc  orcK:.e<3ures  of 
a  ::ontinuing  "atijre  are  tjemg 
tor-verted  tc  Man-jais  and  wiii  oe 
iiscontin.jed  ^arxitx^'OKs  ^ess  '^>" 
"^ai  '^'•a'-  Maci^ais  c '':;vide  ,:or'- 
cendia  ■;*  '■^tor^-iattor  toncer-'fr'g 
NSF  cr^xgrar^s  e  "^ev  dc  "^ct 
astaDiis^  NS-  coiicv  ^■pcdar' 
Nctices  3'9  Te  j'rectors  c^m^-, 
■^eans  ;*  cor^inur-icat-'-g  *>-"-  3'- 
gacizatiors  'eceivirg  cf  engiD'e  for 
NSF  Si-DP-Cf*  '^c^^rtac*  Notices 
are  ssuM  0V9'  Te  rf"9<:tcrs  stg- 
"■atu'9  ana  ?orvev  ^for^atior"  c""' 
NSF  cc»"~'9s  and  crcice<dij'9s  '■■■ 
otror  sbDiects  de!er^tir-.e<'^  tr  oe  -t 
interest  'c  '^e  acaae"^ic  ^or-.nu- 
nrt>  ar^d  t  ot^A'  ?eie-::te<;  audi- 
ences 

index  0*  ''^S^  -eg'-^ianons  o'or-'u: 
gated  •'■  '^e  Z-mb  r  ^9de^a^  fleg- 
ulatiQr'iS  ;''de'  "-"e  i?  -'•...c-c 
Contracts  ar.d  ^'oper^.  Manage- 
ment, aoc  '""iT'e  i5  PjC"1'  A'a'fa'e 
A  iisCng  cy  suCtec  'itte  c'  :ur'e-t 
Foundatton  'eguiations  A-^tr  a  t;r'e' 
(Ascription  c*  tre  con-art  :;•  sac- 

Publications  of  the  Na'icoa-  Science 
Foundation  An  •^dei  Cv  'opica 
ciassi^'cation    as  :t  Ac-i   '  986    c' 


'ications 


ML."-' 

'.er^er' 
'9SCi„,,' 

:a        St' 


ssuehC 
-,.  sti'-g 
,Gec:*'< 


Currer'     Ns^     : 

arc  avaiiaC'6  'c 

include     a'-'fi^a 

progra.'^'  a^^C',,.,! 

Ch'j^es    Sicer-ce  '9SCi„,/"es  ^t'.,jdies 

par^cniG's     sce';:a    ■;t',iOies    CuDii- 

catjons    a'"'C   N5-    cfl"-'x;-':ais.   In 

adOitiOfi   fo    iities,   provKies   NSF 

publication    numbers    and    copy 

prices   'NSF  Publication  86-18) 


Office     01     tt^G     General 
Room    5Ct      'BOC    G 
Washington    DC  20550 


sr  p,orT-is  and  Publications  Sec- 
tion Poem  232,  1800  G  St.,  NW, 
/vasnington.  DC  20550  One  copy 
oniv   ''eaj 


For  inspection  or  copvmg  NSF  Li- 
bran/.  Room  245.  -^800  G  St., 
NW  ,  Washington.  DC  20550,  For 
additional  information:  Public  Af- 
fairs Group,  room  527,  180C  G 
St  ,  NW    Washington   DC  20550 


MH 
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Agency  ana  subagenc* 

r-.ame 


Office  of  Personnel  Man- 
agement 


Pennsylva^ 


'ndex  t!t1e  period  coverea,  Dne'  de- 
scription of  contents 


Pension   Bene' 


''''  Gjaranty 

egai    De- 


ensicn  ae'^etii  o^a'anrv 
Corpo'ation  Corporals 
Ad'^iinist'ative  '^'lanning 
Depart  n^ent 


ae-  from;  price;  make  checks  pay- 
ab\eXo— 


NSF  Guide  to  Programs  A  compos- 
ite listlrig  of  summary  inton-nation 
about  NSF  support  p-^ograms,  as 
of  October  1 985  =='c."des  general 
guidancB  anc  ^'^•o-riation  descib- 
ing  the  i^'^ncipa  ::r,a-actenstics 
and  basr.:  pi^rposes  :'  ea;,n  a;tv- 
ity;  elig-p^..%  -eaji'en-ients  ciosi-ig 
da'e5  A'f-'f  apr-'caD^e  a""  "ne 
aoo'ess  A'^-'B'e  '"■•-.•e  aeta^e":  n. 
formation  or  appiications  may  be 
obtained  iHSf^  ^  ^    ?' on  85-40) 

NSF   Ga  '--     a     A  com- 

pendium Ot  DdSl     N^n   ^  a"' 
des  and  proceajfe<;  f- 
the  grsintee  cc- 
Staff.    The    M^     ^       -    - 
0MB  Circular  N      -  -.         - 

directed  toward 
simplifying 

ability  arte    --r  "        ^.  ^ 

amoung    ^^-f. 
cies.  (NSF  - 

HarKJbook  r  nodi- 

cals,  a         - '  " 

AG-PS 
1991 

period  >.       1 
arranger       -r-aoef  a 

title   Wllhir       a    -     jPM    iS&umy    ur- 

ganizatton  'n  s  Handbook  con- 
tains some  information  fomrierty 
published  In  the  Index  to  Informa- 
tion (no  longer  published 

PADC  Freedom  o*  inforniatC''  "ct 
(FOIA)  Index  *n!s  naex.  contains 
numeric  anc  sjtijec!  listings  of 
PADC  policy  statements;  public 
improvement  policies;  develop- 
ment guidelines;  final  opinions  and 
cases  interpreting  PADC  enabling 
legislation;  and  internal  policies, 
guidelines  and  administrative  pro- 
cedures Contains  records  origi- 
nated Since  OctcPe'  2~  '^"2.  to 
date.  The  index  s  ..Doatec  semi- 
annually (March  a^-c  Septeroer). 

Index  to  Pension  Benef'  Gv;aranty 
Corp.  Opinion  Manja;  Seof  2, 
1974  to  presef-t  '^te^p'et'vf-  e% 
ters  addressing  t*-!e  previsions  cf 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  iERlSA) 
plan  ter"-' nation  insurance  pro- 
gram 


ndex    V.    ^-ensior'    Bene^'t    3>ja"a'^*v 
Corp.    Operating    Pohcv    Ma^cai 
Oct.  1,  1984,  to  present,  contains 
basic  policy  statements   used   Py  I 
the   PBGC    staf    "^    adr^imstemq 
Title  IV  of  me   Employee   Ret  re 
ment  Irxxime  Secjn'v  Act   ER  Sa 
plan    terminatioi"    ."sjrance    ;-^ 
gram  I 


NSF  Fonns  and  Publk^tions  Sec- 
tion, Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Government  Printing 
Otftee,  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Superindendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  Stock  No. 
038-000-81001-4.  Unit  Price 
$13.00 


Publishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  B464,  1900  E  St.  NW, 
Washington,  DC  20415-0001. 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW,  Washing- 
ton, DC  20004-1703.  Fees 
charged  for  research  and  repro- 
duction of  information  are  based 
upon  the  current  Corporation  fee 
schedule  for  information  under 
FOI  regulations  (36  CFR  Part  902, 
Subpart  I). 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Perwkxi  Benefit  Guaranty  Corp., 
Room  7104,  2020  K  St.,  NW., 
Washington,  DC  20006;  Charge 
$0.10  per  page;  payable  to  Pen- 
sion Benefit  Guaranty  Corp.;  or 
contact  Disclosure  Officer  for  infor- 
mation regarding  a  subscnption  to 
the  Opinion  Manual 

Disclosure  Officer,  Communications 
and  p.r  Affairs  Department, 
Pension  .benefit  Guaranty  Corp., 
Room  7104,  2020  K  St.,  NW., 
Washinaton,  DC  20006.  Charge 
?  ■  .  •-•  Dage.  Payable  to  Pension 
■-t-  ^'-  ijaranty  Corp.  or  contact 
.  >-  .6  Officer  tor  price  of  en- 
tire Operating  Policy  Manual 


For  inspection,  copying,  or  additional 
informatkxi  contact 


NSF  Divjskxi  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St. 
NW.,  Washington,  DC  20550 


0PM  Ubrary  or  any  OPM  Office,  in- 
cluding regk>nal  and  area  offrces 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW,  Washing- 
ton, DC  20004-1703. 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
202-254-5527  (202-254-8010  for 
TTY  and  TDD),  2020  K  St.,  NW., 
Washington,  DC  20006 
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Agency  and  subagency 

name 


ndax  tile  penod  ?x)yBrBG  bne*  Je- 
scnption  o(  contents 


Order  from:  pnce;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
infonnation  contact 


Pension  Benefit  Guaranty 
Corporatior.  insurance 
Operations  Departmert 


Pension  Benefit  Guaranty 
Corporation  Participant 
and  Employer  Appeals 
Department 


Veterans  Acr^misfaticr-' 


Veterans  Aam,inistratjcr-; 


^ndex  to  Pension  Benefit  Guaranty 
Corp  OPO  Operations  Manual 
Par!  '  from  Sept  2  '974  to  Oct 
'  1984  and  additional  !=ans  as 
aaopted  contains  basic  policies 
and  procedures  jsed  Dv  'nsurance 
Operations  Cepartmeot  stat*  ir  ad- 
ministering '  tte  ';  :;»  tne  Em- 
ployee ^etirgmen*  ^^come  Secj" 
rty  Act  EPiiSA  piar  •er^maDor 
nsurance  program 

^ndex  tc  ognsior  Benefit  Guaranty 
Corc^  Appeals  Boaro  decisions 
'rom  =8b  28  "980  !C  present 
contains  dosec  appeal  Mse  deci- 
sion letters  tnat  are  *inai  decisions 
Df  T.B  Appeals  Boara  made  pursu- 
ant to  PBGC  -eguiaaor  29  CFP 
Part  2606,  ^uies  tor  Aammistra- 
t)ve  Peview  o*  Agency  Decisions 

Boara  oi  Veterans  Appeals  :noex  - 
;■-'  a"  '^dex  *c  appellate  cleci" 
sicns  Amua  .r.fjexes  a^s  avan" 
apio  •'Or'-  „\jh,  '9^"  "c:  ""'e 
preser*  "'^i?  '"de»  s  ;;:iit:i'sr'ed 
on  microficne  oniy 


vaterars  Ac-'-ir^ist-aticr  '^'^Diicatior 
Inoex,  -0.>-'  A/,  '-fcrmatior.  s 
cur-en- as  of  Oc  3'  '  9&4  Clas- 
sification suC'ioc^  anc  -^umenc  list- 
ing 0*  manuals  '.'A  Peguiations 
circulars  -tenr^  'Ssues  "ana- 
books  :"j''G*i'-s  careen, e-s  a'lO 
guides  :onv9v"r-'g  aqer-cv  pO'^C'es 
regulations  a'-'C  cccedu'es  '■;■'  a 
continuing  -at.'e 


Disclosure  Officer,  Communications 
and  Publk:  Affairs  Department. 
Pension  Benefit  Guaranty  Corp  , 
Room  7104,  2020  K  St,,  NW  . 
Washington,  DC  20006  Charge 
S  1 0  per  page,  payable  to  Pension 
Benefit  Guaranty  Corp  or  contact 
Oisciosure  Officer  for  price  of  en- 
tire Operations  Manual 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp, 
Room  '104,  2020  K  St.,  NW., 
Washington  DC  20006  Charge 
$  10  per  page,  payable  to  Pension 
Benefit  Guaranty  Corp 


ndexes  trom  July  1977  ttirough  De- 
cemper  1983  may  be  obtained 
•rom  the  Chairman,  Board  of  Vet- 
erans Appeals  (Old).  810  Ver- 
mont Avenue.  NW  ,  Washington 
DC  20420  Indexes  since  January 
1984  may  be  purchased  for  $7  00 
per  quarter  or  for  the  annual  cu- 
mulative from  Promisel  &  Kom, 
Inc ,  4720  Montgomery  Lane, 
Suite  1009,  Bethesda.  Man/land 
20814 

^ne  public  may  obtain  a  copy  of  the 
ndex  without  charge  from  the  Vet- 
erans Administration  Forms  and 
Publications  Depot,  6307  Gravel 
Ave  Alexandna,  VA  22310, 
A^N   Depot  Officer  (036B) 


Board  of  Veterans  Appeais  =iccm 
824,  Lafayette  Building,  8i'  Ver- 
mont Avenge.  NW  Wasnmgton, 
DC  20420  0'  contact  your  nearest 
VA  regional  office 


For  inspection  VA  Central  Office, 
Editonal  Section,  Room  0-4.  810 
Vermont  Ave  ,  NW  Wasnmgton, 
DC  20420  Phone  (202;  389- 
3966  -OR-  Administrative  Officer 
at  nearest  VA  facility  Check  your 
local  Telephone  Directony  under 
United  States  Government,  Veter- 
ans Administration,  or  ask  your  Di- 
rectory Assistance  Operator  for 
the  number  in  your  area 
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Federal  Register  without  read'ng  :ne 
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(List  of  CFR  Sections  AffecteOi   the 
Federal  Register  Index,  or  both 
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Federal  Regulations  to  amendatory 
actions  published  m  the  federal  Register 
The  LSA  IS  issued  monthly  m  cumulative  'orm 
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Charge  your  order 
It's  easy! 

To  fax  vour  orders  (202)  512-2233 


m 


LSA  ♦  I  i<>f  of  (  RF  Sections  Affected  ( I  CS )  at  $24  each 


Federal  kegister  Index  i  f" RSI  ^  lat  S22  each 


The  total  co^t  >,.>!  nv.  ijrder  is  $ 


Price  includes 


regular  J*  meMi^  pnsLige  and  hamiling  and  is  subject  to 
change,  internaiiunai  customers  please  add  25%. 


iCompanv  jr  personal  name) 

(Please  type  or  print) 

(Addniunj    iJJr'j--s  i-'cniion  line) 

Siree'  3Jll^:.■^^ 

(Citv,  State.  Zip  code 

I  Da\!irr.e  pr.'nt  including  area  code) 

For  privac)^  ckcck  bot  b«low! 

QDonot  make  tns  name  available  toother  mailers 
Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  D(Kuments 

□  GPO  Deposit  Account 
^  MSA  J  MasterCard   F 


^-u 


(expiration  I 

T — ' — ' — r~ 


I  Purchase  order  no. 


(Auihorvrng  siendturel  '"* 

Thank  you  for  your  order.' 

Mai!  to:     Superintendent  of  Dcxuments 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


VOL 


1993 


UMI 


THIS  PERIODICAL  MIGHT  BE  COPYRIGHTED.  IN 
WHICH  CASE  THE  CONTENTS  REMAIN  THE  PROPERTY 
OF  THE  COPYRIGHT  OWNER.   THE  MICROFORM 
EDITION  IS  REPRODUCED  BY  AGREEMENT  WITH 
THE  PUBLISHER,   DUPLICATION  OR  RESALE  WITHOUT 
PERMISSION  IS  PROHIBITED. 

UNiVERSIlY  MICROFILf.S  INTERNATIONAL 
ANN  ARBOR.  MICHIGAN 


VOL 

5  8 

ISS 

■ 

1 
2 
5 

J  L 
1 

1993 

U  A II 

Ti  ic    n  A  r»t~  •  \     i\\\x\     I  Mb'     1  i  o  r  n     i  m     t  i  i  r     n,n  \  ''  i  m  a  i 

UMI 

IHt  rArt^';    AINU    INK   UShU    IN    1  Ht   uKlclNAL 
MAiERIAL   AfhLCI    THE  QUALITY  OF   THE 
MICRO-ED  11  ION.      THIS  REPRODUCTION    IS 

MADF  F^QN^   THE:   BEST  COPY  AVAILABLE. 

United  State 
Governmeni 
Printing  Offi 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  204 


OFFICIAL  BUSINESS 
Penalty  for  private  u: 


1  „  a ' 


/Ci     DO 


No.  125 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Vashington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-63261 


*  •  .  .  r  *  ^  *  -♦^-*  *  ;*  ,  .  , ,  *  5 -DIGI T      48i  06 

'\;';       t  ^-...^  .Qs    NOV      93      R 


VOL 

5  8 


ISS 


1993 


UMI 


7-1-9: 
Vol,  5 
Pages 


7-1- 
Vol, 


■S3 
58 


No^   125 


Pages  35357.-3584( 


Thursday 
July   1;    1^ 


Brieiings  on  iiow  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


II 


Federal  Register  /  Vol.  58,  No.  125 


I  rmr- 


av,  )Ui' 


1,   1993 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday. 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  rhe  Federal  Register,  National  Archives  and  Records 
Adrr.inisT V  f  r.   Washington.  DC  20408,  under  the  Federal  Register 
Act   49  S'H!   500,  as  amended;  44  U.SC.  Ch.  15)  and  the 
^>Kuirt•!o^^  of  the  Administrative  Committee  of  the  Federal  Register 
).  Distribution  is  made  only  by  the  Superintendent  of 
US.  Ckjvemment  Printing  Office,  Washington.  EX: 


Cl  CFK  Ch 
!>:<  urr.tT,  ■^. 

20402 

T":''  Federa 

a' 
F 


a.  a^.' 


Reetsler  provides  a  uniform  system  for  making 
"••  public  regulations  and  legal  notices  issued  by 
_.."s.  These  include  Presidential  proclamations  and 
ExorutivH  Orders  and  Federal  agency  documents  having  general 
app  ,'  i!  Ity  and  legal  effect,  documents  required  to  be  published 
t  .  df   if  /^nngress  and  other  Federal  agency  documents  of  public 
i.ttrest  Documents  are  on  file  for  public  inspection  in  the  Office 
(if  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 
The  seal  of  the  National  Arch.v'^'  i"-^  H'-'-irds  Administration 
authenticates  this  issue  of  the  I-cderdi  Rf-aister  as  the  official  serial 
publication  established  under  tne  Fear-  ,    -    .\'cr  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  l>iU:Td.  Register  shall  be 
ludicially  noticed. 

Thf>  Federal  Register  is  published  in  paper.  24x  microfiche  format 
•  r  d  rr.ci,;:.'Mc  tape.  The  annual  subscription  price  for  the  Federal 
R«;ister  ;iaper  edition  is  $375,  or  $415  for  a  combined  Federal 
Rei?u.ter   Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription,  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
M;>e  ,s  S   '500  Six  month  subscriptions  are  available  for  one-half 
;r. '  rir.r.  ;d,  rate  The  charge  for  individual  copies  in  paper  form  is 
S4  50  f  ir  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
or  SI  50  for  each  issue  in  microfiche  form;  or  $175.00  per 
if  '.fr.('   All  prices  include  regular  domestic  postage  and 
■vi  1   •■^national  customers  please  add  25%  for  foreign 
nsi  k'Tt  check  or  money  order,  made  payable  to  the 
",'  r  >■   •    f  Documents,  or  charge  to  your  GPO  Deposit 
•    VSA     r  MasterCard.  Mail  to:  New  Orders,  Superintendent 
."•■:  N   ?'  f ;   B   X  371954,  Pittsburgh.  PA  15250-7954. 
■irf  n    r«s'r    •      s  on  the  republication  of  material  appearing 
in  she  Federa!  Rei^is-tT 
How  To  Cite  Thus  PublKation:  Use  the  volume  number  and  the 


tKiu:vl 

in  u^" 

har.':,: 
hand;. 

Ther»^ 


T-ige 


5o  PR  12?4S 


SUBSCRIPTIONS  AM)  COPIES 


PUBLIC 

Subscnpljon.'i: 

Pa;i''r  or  fiche 

S1  it^f.etic  tapes 

r'r  ,:   •>:;;■.  'a  -^  ^   i  i-  -ibscriptions 

Single  copit^bat  k  copies; 
VHy*'T  or  fiche 
M.i^netic  tapes 
P-  M   ems  with  public  single  copies 

FmER.\L  AGFN(:iF,.s  I 

Subscriptions:  \ 

Pdpe'  '<:  fiche 
Magnetic  tapes 


dritions 


202-783-3238 
512-1530 
512-2303 

783-3238 
512-1530 
512-2457 


523-5243 
512-1530 
523-5243 


For  lUhfr  teipphcn*  numo»r<   %rr  trie  Ri-a.ler  Aid»  MCtion 
>l  th«  »nd  [jf  !hi«  MHuf 


® 


THE   FEDERAL  REGISTER 

WHAT  IT  IS   .VND  HOW  TO  USE   IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

.-> !«):       The  Office  of  the  Federal  Register. 

•\  HAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

•>•>  HY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  disc""..rn  of  specific  agency  regulations. 


\VASHi\(,T()\.    DC 

(twij   tirirfijit;'.! 

\\M!  \  luly  15  at  900  am  and  1:30  pm 

VUILRL.  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room.  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
t-i  ^FRVATIONS:    202-523-4538 


Printed  on  rcc>';.s-  p<i 


ig  100%  post  consumer  waste 


TT' 


Contents 


}  <  t  hI  Register 
Vol.  58,  No.  125 
Thursday.  July  1,  1993 


AgricuStura;  Marketing  Service 

5^ '  ?  ;  Miii  ai.Cj  i>ijt.KyQias>  Auministration 

BUttS 

N'  ^  '.rketing  orders: 
Kt  ::  i  his,  TN,  35359 
Nashville,  TN,  35361 
Paducah,  KY,  35362 

Agricultu'-e  Department 

Sf-'-  Af;r  I  .i";:,rBi  MaiKfi.iig  Service 

See  Forest  Service 

Spp  Pnrkers  and  Stockyards  Administration 

RULFS 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Science  and  Education  et  al 
35359 
NOTICES 
Agency  infoi-mation  collection  activities  under  0MB 

review,  35425 
Program  payments;  income  tax  exclusion;  preliminary 
purpose  determinations: 
South  Carolina  Hugo  incentives  program.  35427 
World  Declaration  and  Plan  of  Action  for  Nutrition; 
availability  and  comment  solicitation,  35426 

Child'-cn  and  Families  Aammiitraticn 

NOTICES 

c.r  -r  is  d;-d  cooperative  agreements;  availability,  etc.: 
Family  violence  prevention  and  services;  discretionary 
funds  program  (1993  FY),  35740 

Commerce  Departrrtent 

5(rt  rcirt'.gri  Tiadfc  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commitlee  'or  the  tmpiernentatiO'P  of  Textile  A^ref-fir's 

it'    Aool,  and  man-made  textiles: 
Thailand,  35434 

Customs  Ser.-ce 

NOTICES  , 

Commercial  laboratory  accreditations: 

United  Chemical  Testing,  Inc.,  35506 
Generalized  System  of  Preferences;  procedures,  35506 

Defcns©  Departrrent 

"::^t  Deib;i:,e  ..:u,..;p,ence  Agency 

See  Navy  Department 

flULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Mpntnl  health  services,  35400 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  35434 
Committees;  establishment,  renewal,  termination,  etc.: 
Armament  Retooling  and  Manufacturing  Support  (ARMS) 

Executive  Advisory  Committee,  35434 
Cultural  and  Natural  Resources  Committee,  35435 
DOD  directives  system  annual  index;  availability,  35435 


Grants  and  cooperative  agreements;  availability,  etc.: 
Local  educational  agencies  assistance,  35435 

Defense  Intelligence  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Committee;  membership,  35438 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Johnson  Matthey,  Inc.,  35466 

Radian  Corp.,  35466 

Roche  Diagnostic  Systems,  Inc.,  35466 

Sanofi  Winthrop  Pharmaceutical.  35467 

Education  Department 

RULES 

Special  education  and  rehabilitation  services: 
Individuals  with  disabilities;  projects  for  initiating 
special  recreational  programs,  35762 

NOTICES 

Grants  and  cooperative  agreement.^:  availability,  etc.: 
Independent  living  centers,  35720 
Individuals  with  disabilities;  projects  for  initiating 
special  recreational  programs,  35767 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements.  35441 
Grant  and  cooperative  agreement  awards: 
Community  College  Southern  Nevada.  35439 
Michigan  State  University,  35439 
University  of — 
Nevada.  35440 
Rochester,  35440 
Utah, 35441 
Natural  gas  exportation  and  importation: 
American  Hunter  Exploration  Ltd.,  35446 
El  Paso  Gas  Marketing  Co.,  35446 
Meridian  Marketing  &  Transmission  Corp..  35446 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  35441 

Environmental  Protection  Agency 

PROPOSED  RULES 
Air  pollution  control: 
Clean  fuel  fleet  emission  standards,  35420 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  35449 
Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  II,  35450 
Clean  Air  Act: 
Citizens  suits;  proposed  settlements,  35451 


iV 


Federal  Register  /  Vol.  58.  No.  125  /  Th.rs.iav.  luiv  1.  19^3  /  Contents 


UMI 


Public  vsit-T  sjpp  V  supervision  program— 
Mlchl^:ln    354-1 
Meetings 
California  Air  Resources  Board.  35452 
Health  anri  Env  rnr.rrifntal  Assessment  Office;  public 

workshops.  3'4t4 
Snt'r.ie  A,!visorv  Board.  35454 
Municipai  solid  waste  landfill  permit  programs: 

Kentu(  kv    .r!4'4  ^ 

Superfund    rvsponsi'  and  ren.edial  actions,  proposed 
settiemen's,  e' 
Valley  PlatoK  Superfund  Site,  VA.  35456 

Executive  Office  of  the  President 

See  Presidt-ri';  \':  D<h  i.irien'-. 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworth.ness  ;:;rectives: 

Fokker  T-413  , 

A;rwi;rtl    :  ''^s  standards:  I 

Spe<  lal  :     "ditions — 

Aern.p  ,'  ale  models  AS-365N1  and  AS-365N2 
helicopters,  35411 
NOTICES 
Crt':ieral  aviation  activity  and  avionics  survey; 

improvements;  meeting,  35000 
Passenger  facility  charges;  applications,  etc.: 
Tweed  N'vN  \u\-r  .Mrport.  CT.  35500 
Yuma  Cluunly  International  Airport.  AZ.  35501 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Delaware.  35410 
Florida,  35409 
Ore^  ■■■    ^'41'  I 

PROPOSED  RULES  ' 

Radio  stations;  table  of  assignments: 

Kansas,  3=^420 

Minnesota,  354;  1 

Missouri    3-4ZI 
^o^c^s  ... 

Agency  information  collection  activities  under  UMB 

review,  35457 

Meetings: 

Alaska  F'deral-State  Joint  Board.  35457 
App'irnt!   '".  hearings,  determinations,  etc.: 

Doiri';'"!'  iiiward  B.,  et  al..  35457 

Metrocomo,  Inc..  35458 

Yates,  Stephen  W  ,  35458 

Federal  Emergency  Management  Agency 

RULEs 

Preparedness: 
Offsite  radiological  emergency  preparedness  program; 
st'P.  1  e  fees.  35770 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Orua:  17 '.;   :    t  .actions,  and  authority  delegations: 
Of:':!  e  O)!  iiydropower  Licensing,  35415 

NOTICES 

Fleet n    rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Brush  Cogeneration  Partners  et  al..  35442 
.Na!ura!  gas  certificate  filings: 

Ozark  Gas  Transmission  System  et  al.,  35443 


Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings- 
Land  Management  Bureau,  3  544  5 
Texas  Railroad  Commission,  35444 
Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp..  35445 
Northwest  Pipeline  Corp  ,  35445 

Federal  Highway  Administration 

NOTKES 

Environmental  statements;  notice  of  intent: 
Little  River.  AR.  et  al..  35501 
Monroe  County.  PA,  35502 

Federal  Mediation  and  Conciliation  Service 

RULES 

Agency  ettucs  regulations:  amendments 
Correction,  35377 

Federal  Railroad  Administration 

NOTICES  , 

Traffic  control  systems,  discontinuance  and  removal: 
Burlington  Northern  Railroad  Co.  et  al..  35503 

Federal  Trade  Commission 

PROPOSED  RULES 
Industry  guides: 
Greeting  card  industry,  discriminatory  practices.  35414 

NOTICES  ,  ,     ,         •      .•      „ 

Premerger  notification  waiting  periods;  early  terminations. 

35458 
Prohibited  trade  practices: 
AE  Clevite,  Inc..  35459 

Financial  Management  Service 
See  i  i,i..u.  bcTx li.e 

Fiscal  Service 

.h:j..eS 

Treasury  tax  and  loan  depositaries.  35395 

NOTICES  ,       , ,        J  1  I-  , 

Surety  companies  acceptable  on  Federal  bonds;  annual  list. 

35778 

F:S^  and  Wiidiife  Service 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Atlantic  salt  marsh  snake.  35462 
Endangered  and  threatened  species  permit  applications. 

35462 

food  and  Drug  Administration 

PH':C'C5E3  RULES 

Gastroenterology-urology  devices- 
Penile  inflatable  implant;  premarket  approval 
requirement,  35416 
NOTICES 

Medical  devices;  premarket  approval: 
AIA-PACK  AFP.  35460 

Foreign  Assets  Controi  Office 

RULES  ,  jw       .  1 

Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro] 
sanctions  regulations.  3'3:h 


Federal  Register      Vol    5H 


hurbday,  July  1,  1993  /  Cov.tprl' 


Foreign-Trade  Zones  Board 

NOTICES 

Ai'phi-nunns.  hearings,  determinations,  etc.: 

Oli-.u.  3S427 

f'enr. s\'i','finia,  3 '14 28 

Forest  Service 

NOTICES 

Boundan-  t'staiiishrn.'ri!.  cft'^(  riptions,  etc: 

Skagit  Purrhas<J  Tr:;!    \\ :\    t"426 
Siir  Sar  f'urvh/t',*'  I'-iit,  i.A,    •'-■477 

Healih  ar>d  Human  Services  Department 

:>•■•«' C};i  1(1  rcn  nnd  F;i!nih.-s  Ail:- ,  ■  n  i-':n',.  ,n 

Sf'P  Food  ;!n:i  Dr-^  A.lriUfii'-'r.'Ur :; 

Sfp  '^wh. .:..,, .,  ^^^\,^,^,,  ;,,,,j  M,.,,,^;  li-alth  Services 

A(ini;:i:st',,t:,_,;; 
NOTICES 
C)ri^;i!uz;i!i!:n    lu:.(  t.. siis.  .iiid  authority  delegations: 

Assistant  Sw  nMnrv  f  ir  H*  slth,  35460 

Assistant  Sw  n'tary  for  ileulth  and  Scientific  Affairs. 

'V)4t>i,l 

Housing  and  Urt)an  Developmeni  Department 

RULES 

Mortgagf's   ,r  pnr.rv  formerly  held  by  Secretary;  title 

WTIVtTS,    151f>''> 
PROPOSED  RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Tenancy  in  new  construction  units;  income  eligibilitv. 
35416 
Mortgage  and  loan  insurance  programs: 
FHA  multifamily  processing;  revision,  35724 

Imrr.igratJon  and  Naturalization  Service 

RJLES 

Cluni'so  Student  Protection  Act;  implementation.  35832 

Interior  Department 

'■)'■*■  Fish  ftnfi  VVildiiie  Service 
Sff  i^ind  M.jnnyjement  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

I  1  ployinerii  taxes  and  collection  of  income  (axes  at  source: 
Kdilroad  Retirement  Tax  Act  regulations;  update 

Correction,  35419 
Supplemental  annuity  tax;  railroad  retirement 
Correction.  35419 

Internet. onal  Trade  Administration 

NOTICES 
Aniiduaiping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Sweden,  35428 

International  Trade  Commission 

NOTICES 

Import  investigations; 
Flat-rolled  carbon  steel  prodiirts.  35465 

Interstate  Commerce  Commission 

NOTICES 

Kad  rnrrie-c 

Wa_,t)ill  data,  rtit-dse  fur  ust*.  35466 


Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Administrator,  Drug  Enforcement  Administration; 

personal  injury  or  property  damage  claim  settlement 
35371 
Voting  Rights  Act;  implementation: 
Minority  language  groups,  35371 

Lat>cf  Departm-r,; 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Maraqt'rr-.pnT  Bureau 

Public  land  orders: 

Oregon,  35408 

Utah.  35409 
NOTICES 
Realty  actions;  sales,  leases,  etc.: 

California,  35463 

Montana,  35463 
Recreation  management  restrictions,  etc.: 

Caliente  Resource  Area.  CA;  camping  and  occupancy  stay 
limits,  35464 
Withdrawal  and  reservation  of  lands: 

Nevada,  35464 

National  Commission  on  Manufactured  Housing 

NOTICES 

Meetings,  35472 

National  Credit  Union  Aoministration 

RULES 

Credit  unions: 
Voluntary  liquidation,  35363 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  theft  prevention  standards. 
High  theft  lines  exemption,  35422 

N  r    ral  Oceanic  and  Atmospheric  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Clin.ate  and  global  change  program.  35428 
Permits: 

Marine  mammals.  35433 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications 

etc..  35472 
Meetings: 
Biological  and  Critical  Systems  Special  Emphasis  Panel, 

35473 
Biological  Sciences  Advisory  Committee,  35473 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  35474 
Elementary,  Secondary,  and  Informal  Education  Special 

Emphasis  Panel,  35474 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel,  35474 
Polar  Programs  Special  Emphasis  Panel,  35474 
Science  and  Technology  Infrastructure  Special  Emphasis 
Panel,  35474 


\'I 


Federal  Register      Vol    5b    N 


Thursday.  July  1.  1993  /  Contents 


UMI 


Navy  Department 

NOTICES 

Inventions   Cr.jvemmt*r,t -owned,  availabth'v  fr-  licensing. 

Paten!  lic:«nsHS.  non-+jx(  lusive   ex(  :us;v-<   ';r  j'-irilaliy 
exclusive 
Etrema  Products.  Inc.  .  15*19 

Nuclear  Regulatory  Commission 

NOTICES 

Environmentjl  statemeti's   a\ai lability,  etc.: 

Illinois  Power  Co   el  a!  .  15475 
Generic  letters- 

Inacrurarv  of  moto'  op^ravd  valve  diaRnostic  equipment, 

Petitions.  Dire*. tor's  cit^cisifiiv^ 

Texas  L't;lities  Elei  *r;'  Co  .  35476 
Applicntinn^.  bpfi.nn'^^    i^-t^'^minations,  etc.: 

Nehraskd  Pohlir  Pmw.t  !)r^•r:■  v  1"4"7 

Occupational  Safety  and  Health  Administration 

HULES 

Shipyard  empioyment  safety  and  health  standards: 
Threshold  limit  values  and  toxic  substance  standards, 

35512 

Packers  and  Stockyards  Administratioo 

NOTICES 

Sto<:icvards;  posting  and  deposting; 

Soothwmd  Horse  .^orf.on    SC   1547'' 

Pension  and  Welfare  Benefits  Admimstr^itio-^ 

NOTICES 

EmployetJ  benufit  plans,  prohioiied  t.ra:isa:.-tion  exemptions: 
Navistar  International  Transportation  Corp.  et  al.,  35647 

PePiion  Benefit  Guaranty  Corporation 

RULES 

Single  employer  plans: 
Miscellaneous  amendments,  35377 

Personnel  Management  Office 

NOTICES 

A^enr    iriforni  Uion  collection  activities  under  0MB 

review    J5478 

Presidential  Documents 

AOMINtSTBATlVE  ORDERS 

lapan   cerl;';(  vnn  {f  nondiscrimination  in  procurement  of 
U  S   pi' (tu  ts  f  '  government  use;  authority  delegation 

to  U  S  Tnde  Kt-;  'v<.entative  (Presidential 
Determination  No   93-2'i  of  liior  2^,  1993),  35357 

Public  Health  Service 

See  Food  and  Drot?  Administration 

See  Substance  .Abusr  am-i  Mental  Health  Services 

Ad.'Tiimstntion 

Securities  and  Exchange  Commission 
RULES 
Se<:'jnties 
Canad.ar.  i   ,o -r.  n.o!ti jurisdictional  disclosure  system; 

fi'jrni'^,  arr.e:' iliTie  :'.-.,  ~i5367 

NOTICES 

S'.'if-r«^ii!rii''rv  orKini7r*:r;os;  p' .posed  rule  changes: 

Pacif.u  S\iHK  Ex;:han,;e.  hii    ,  a'^A'^'\    1^496 


Small  Business  Administration 

NO  ICES 

License  surrenders; 

Dixie  Business  Investnifiit  Co  .  ;ri49H 

First  of  Nebraska  Investment  C^irp  .  35498 
Applications,  hearings,  di-U'rwinnt.ons.  etc.: 

First  Security  Business  hn>sf[!T'!-t  Corp.,  35498 

Sta*°  Department 

NOTICES 

Meelings: 

Shipping  Coordinating  C.inirraitce.  3'.4'-:)9 

Substance  Abuse  and  Mental  Heattti  Serv:ces 

Administration 

NOTICES 

Grant  and  cooperative  agrcni-rt  awards: 

Metropolitan  \Vash;:it:,*un  Cnuo;  :1  of  GovHrrHTients.  1'4Al 

Textile  Agreements  Implementation  Committee 

SeeO'iinrMttee  for  toe  lrT'p!.-o;"nt,i!ion  of  T^'xtile' 

Transportation  Department 

Sgg  r.' o-'^-.i  A\]  I'iuo  .-Xdministration 

See  Federal  Higiiway  Administration 

See  Federal  Railrond  Administration 

See  National  Hmhwav  Tra^Hc  Saf.-tv  Ai^nlnis'rfifion 

NOTICES 

Aviation  prmeecli.o^s 
Agreements  filad.  weekly  receipts.  35499 
Certificotion  of  public  convenience  and  necessitv  a::.! 
foreign  air  c/i.-ritir  |)tirii;i;s,  wt^ekly  ap-'piXAatiocis, 
35499 

Treasury  Department 
:>vi:  LcxS!o:ns  Service 
See  Fiscal  Service 
See  For-;^:n  A>sets  Coi.troi  Office 
Srp  i:  ■•■!,.  0  Kr"v-'n:ie  S.t.ocm 
Notices 

Agei^-y  Information  collection  activities  under  OMB 
review,  35504 

United  States  Information  Agency 

NOTICES 

r.r;oits  Hiui  cooperative  agreenients;  availability,  etc  ■ 
;    S   r,iS  summer  language  teacher  exchange  program. 
35507 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Amistad  and  Falcon  Projects.  TX,  et  a!  .  35 ",46 
Salt  Lake  City  Area  Integrated  Projects,  UT,  et  a!  .  15449 


Separate  Parts  In  This  Issue 


Pan 


i^i-OLinnvot  of  Labor,  Occupational  Safety  and  Health 
Administration,  35512 

Part  111 

Department  of  Education.  35720 

Pan  IV 

Depanmect  of  Housing  and  Urban  Devennijiiont,  35724 


Federal  Register  /  Vol    5B,  No    125      Thursday.  Julv   :     :  '  -      Contents 


VII 


Part  V 

IX  p.iriment  of  HeaUii  ami  Human  Services,  Administration 
'  ir  Children  and  Families,  35740 

Pan  VI 

D»;.irl;T . :  t    [Education,  35762 

Part  Vll 

Federal  Emergency  Management  Agency,  35770 

Part  Vlll 

[)»  payment  of  the  Treasury,  Fiscal  Service.  35778 

Part  (X 

Drpartnient  of  the  Treasury,  Foreign  Assets  Control  Officb 
35828 


Pail  X 

Department  of  Justice,  Immigration  and  Naturalization 
Service,  35832 


Reader  Aica 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Free  Electronic  Bulletin  Board  service  for  Public 
Law  numbers.  Federal  Register  finding  aids,  and  a  list 
of  Clinton  Administration  officials  is  available 
on  202-275-1538  or  275-0920. 


VIII 


Federal  Register  /  V 


■'ru 


irsday.  Jiily  1.  1993  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  ajTTHjlatjvo  I.St  0*  tre  parts  a"ec'tK.'  t 
Reader  Aids  sezxi'jr  at  tb  arxi  'f  tfiis 


can  ba  (ound  in  the 


UIVII 


3  CFR 

Admlrdtlratlv*  OrOtm 

93-29  of  Jure  29, 

1993 3S35T 

7  CFR 

2   j535:? 

1D97     34.3£i' 

1098   3S3c* 

1099  ...._ 34362 

8  CFR 

245 35832 

12  CFR 

710   35.3€3 

14  CFR 

29 3541 1 

39 ^..35413 

15  CFR 
Proposad  Ru>«« 

244 35414 

17  CFR 

239 35367 

249 35367 

18  CFR 
Proposed  nu>««; 

375 35415 

21  CFR 

Proposed  Rule* 

676  3S415 

24  CFR 

203 3S.365 

Proposed  Pules: 

2C7  35'7i 

213   „ L 35  ^li 

220  35  "2  i 

22 1 35  '2 1 

232    35^24 

234 „ 35  724 

241 _ ^ 35  724 

244 „ 35724 

580 354 1 6 

88 1 354 1 6 

883 35416 

884 ^ 354 1 6 

836 „ ~ 354  •  5 

26  CFR 

Proposed  Ru4«s 

31  (2  documents) 354' 3 

28  CFR 

0 353' s 

55 35371 

29C.-R 

1400  35V^-7 

iQi  <;  3S=-<i  .•' 

2  606 „ 353  ^  " 

26 1 2 ^ 353  ' ' 

2615 352'"^ 

26 1 6  353  ^  ^ 

2522 > 3>^3  "^ 

2623 353^7 

31  CFR 

203 3539S 

585 35828 

32  CFR 

199 _ 354>..0 

34  CFR 

378 _ „ „ 35-52 


4C  CFR 
Proposed  3u-&« 

6c  35420 

43  CFB 

Pjblic  ^a'Xi   ':•  >  n: 

^  ^^  35408 

to-      „.. 35409 

44  cpq 

aw         ..„ „_ 35770 

47  CFR 

■^3    3  *-,-,.,.- ^--i.;, 35409. 

35410 
P'ooosec*  >^uie«. 
^3    3  k.  .-ents) 35420, 

35421 

49  CFf^ 

S4J 35422 


Fpfipral  Rpiji*tpr 
Thursday,  July  1,  1993 


Title  3— 

The  President 


Presidential  Documents 


Pn 


.il    1/.  •f'TXlM 


Vo.  93-29  of  June  29,  1993 

I);-:lpt:,dfio!i    of   Authorit'.     U>    Wmiitv   or   Tptu, 
Trade  AlIk)!!  lakfn  A^ciUist  j.,,pu[i 


'■*'r    \T 


Mt 


'  u  f)  kl  li  I'Tl     I ! 


United  States  Trade  Representative 


By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  3  U.S.C.  section  301.  I  hereby  delegate  to  the  United 
States  Trade  Representative  the  powers  granted  the  President: 

(1)  in  section  305(g)(1)(A)  of  the  Trade  Agreements  Act  of  1979.  as  amended 
(19  U.S.C.  2515(g)(1)(A)  (the  Act)),  to  formally  identify  Japan  as  a  country 
that  discriminates  against  U.S.  products  or  services  in  government  procure- 
ment  of  construction,  architectural,  and  engineering  services;  and 

(2)  in  section  305(g)(2)  of  the  Act  to  impose,  modify,  or  restrict  sanctions 
m  response  to  the  discrimination  so  identified. 

This  delegation  of  authority  is  effective  until  July  2,  1993.  You  are  authorized 
and  directed  to  publish  this  determination  in  the  Frr!,,,,!  Ki  Jsfer. 


t\riA.,)sAJM.M '  J  xJ.j^jdk'Xikj^-, 


[FR  Doc.  93-15789 
Filed  f-29-93;  3:52  pm) 
Billing  code  3190-01-P 
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This  sectior  of  the  FEDLRAL  REGISTER 
contains  reguiatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 

are  keyed  tc  and  codif>6d  in  the  Code  of 

F  ede'ai  ^Gguiat.ons,  which  is  published  undar 

50  titles  c>.'S-.ar!  !c  44  U  S.C.  1510. 

'he  Coae  y:  -  eJerai  Regulations  is  sold  by 
the  Sjce'irio'..c!G",t  of  Documents,  Prices  of 
new  b(.x>t^s  a.e  listed  in  the  first  FEDERAL 

RlG'STEP  is5,;6  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  2 

Revisions  of  Delegations  of  Authcrity 

AGE^CY:  Department  of  Agriculture. 

ACTION:  Final  rule. 


summary:  This  document  cancels 
delegations  of  authority  to  the  Assistant 
S.  I  ,'eh.rv  for  Science  and  Education  and 
t:  e  .'Xirinistrator,  Extension  Service  to 
provide  education  and  outreach 
programs  for  socially  disadvantaged 
farmers  and  ranchers  under  7  U,S,C, 
2279  The  document  delegates  that 
authority  to  the  Under  Secretary  for 
Small  Community  and  Rural 
Development  and'  to  the  Administrator, 
Fanners  Home  Administration,  This 
action  is  being  taken  to  provide 
outreach  and  technical  assistance  to 
socially  disadvantaged  farmers  and 
ranchers  to  own  and  operate  farms  and 
ranches.  The  intended  effect  of  this 
action  is  to  encourage  these  farmers  and 
ranchers  to  participate  in  agricultural 
programs. 

EFFECTIVE  DATE:  July  1,  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
lAon  Pickinpaugh,  Director,  Special 
Programs,  Office  of  Deputy 
.■Administrator  for  Program  Operations, 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  room  4923, 
South  Agriculture  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington.  DC  20250,  telephone  202- 
720-0358. 

SUPPLEMENTARY  INFORMATION:  This  rule 
relates  to  infernal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553,  it 
is  exerript  from  the  notice  and  comment 
procedures  of  the  Administrative 
Procedure  ,-\ct,  and  this  rule  may  be 
effective  less  than  30  days  after 
publication  in  the  Federal  Register, 
Fuaher.  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 


Order  Nos.  12291  and  12778.  This 
action  is  not  a  rule  as  defined  by  5 
U.S.C.  601  et  seq.  and  thus  is  exempt 
from  its  provisions.  This  rule  also  is 
exempt  from  the  requirements  of  the 
National  Environmental  Policy  Act,  as 
amended  (42  U.S.C.  chapter  35), 
List  of  SuhfiHis  in  :  rfR  Pa;T  2 

Authority  aelegations  ILKjvemment 
agencies). 

Accordingly,  part  2,  title  7.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2--DELEGATiONS  OF 
AUTHORrrY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEFAR'^MENT 

1.  The  auuionty  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301  and  Reorganization 

Plan  N'r:   2  "f  '"I'^l 

Subparl  C— Delegations  of  Au:ho"fy  to 
the  Deputy  Secretary,  thf  Under 
Secretary  for  jnternationai  Affairs  a^d 
Commodity  Prograrr^s,  tne  Under 
Secretary  (or  Smad  Community  aid 
Rv.rai  Deveiopnent,  and  Assistfinf 
Secretaries 

2.  Section  2.23  is  amended  by  revising 
the  section  heading  and  by  adding 

par=i0roph  ''r'"'^)  'p  'r>nd  ps  follows: 


§2, 23 
Ccnrn 


Ij-Tder  Secretary  <->f  Small 
^■iTy  and  Rurai  L>^ve,iopmt>i- 


(a) 


(5)  Make  grants  and  enter  into 
contracts  and  other  agreements  to 
provide  outreach  and  technical 
assistance  to  socially  disadvantaged 
farmers  and  ranchers  under  7  U.S.C. 
2279. 


§.",'0     ;'Ame'-'1»dj 

u.  i)t:v,i,ui,  t.ju  IS  amended  by 
removing  and  reserving  paragraph 
(a)(34). 

S:^bp3n  f— Deiegatic-'-'S  c-'  ,6. jt '-■-;,,!■■  ■■,■  "■■/ 
t'"e  sender  Secretarj*  for  S-'ne'i 
Cc'Tmunily  and  Rufs!  Dcveioprnpnt 

4.  Section  2.70  is  amended  by  adding 
paragraph  (a)(15)  to  read  as  follows: 

§2.70     Admlniatrator,  Parmsrt  Ho'--« 
Administration 

(a)*  •  • 

(15)  Make  grants  and  enter  into 
contracts  and  other  agreements  to 


provide  outreach  and  technical 
assistance  to  socially  disadvantaged 
farmers  and  ranchers  under  7  U.S.C. 
2279. 


S  _  k  I, a  I '  K    ;:;  1 1 egatlon  of  A . :  ■  ^  c  >■ '  \ \  t  ,< 
•■^■c  Assistant  Secretary  for  S':'er>re 

|i..":jE     iA:T:tr.i€d] 

5.  Section  2.108  is  amended  by 

removing  and  reserving  paragraph  (a)(6). 

For  Subpart  C.  Mike  Espy.  Secretary  of 
Agriculture. 

Dated:  June  22.  1993. 
For  Subpart  I.  Bob  J.  Nash.  Under  Secretary 
for  Small  Comn\unity  and  Rural 
Development. 

Dated:May  17,  1993,  * 

For  Subpart  N,  R.D.  Plowman,  Acting 
Assistant  Secretary  for  Science  and 
Education. 

Dated:  May  11. 1993. 
[FR  Doc.  93-15476  Filed  6-30-93;  8:45  am) 
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'  CFP  n,--  1097 
[ct  ^:> C5] 

Milk  In  the  '■ 
Market! rg  ,&■*■;>    ' 
Order 


AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Termination  order. 

SUMMARY:  This  document  terminates  all 
but  certain  administrative  provisions  of 
the  Memphis,  Tennessee,  marketing 
order,  effective  midnight,  July  31,  1993. 
The  remaining  administrative 
provisions  will  be  terminated  at  a  later 
date. 

On  the  basis  of  a  public  hearing  on 
proposed  amendments  to  all  Federal 
milk  orders,  the  Department  concluded 
that  the  order  should  be  amended  in 
several  respects.  In  a  referendum,  the 
issuance  of  the  proposed  amended  order 
was  not  approved  by  the  required 
producer  vote.  Since  the  Department 
had  determined  from  the  hearing 
evidence  that  the  order  must  be 
amended  to  carry  out  the  purpose  of  the 
Act,  and  in  view  of  insufficient 
producer  support  for  the  proposed 
amended  order,  the  Department  notified 
the  public  that  termination  of  the 
present  order  was  being  considered. 
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Comments  on  the  proposed  termination 
were  invited. 

After  reviewing  the  comments  filed, 
and  on  the  basis  of  the  record  of  the 
public  hearing  and  the  results  of  the 
producer  referendum,  the  Department 
has  concluded  that  the  present  order 
should  be  terminated. 
EFFECTIVE  DATE;  Midnight,  July  31,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Riihard  A  Glar.::t.  Marketing  Specialist, 
I'SDA  AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968.  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456, (202)  720-9368. 
SUPP1.EMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding.  Advance 
Notice  of  Proposed  Rulemaking:  Issued 
March  29, 1990;  published  April  3.  1990 
(55  FR  12369). 

Notice  of  Hearing:  Issued  July  11. 
1990;  published  July  17. 1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Re^ly  Briefs:  Issued  March  28. 
1991;  published  April  3.  1991  (56  FR 

Recommended  Decision;  Issued 
November  6,  1991;  published  November 
::.  1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions;  Issued  December  24,  1991; 
published  January  6. 1992  (57  FR  383). 

Final  Decision;  Issued  February  5. 
1993:  published  March  5, 1993  (58  FR 
12634). 

Proposed  Termination  of  order:  Issued 
April  20,  1993,  published  April  27,  1993 
(58  FR  25576). 

The  Regulatory  Flexibility  Act  (5 
I'  S  C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  is  expected  to  result  in  the 
dairy  farmers  and  regulated  handlers 
now  subject  to  the  Memphis  order 
becoming  subject  to  comparable 
regulatory  provisions  of  orders 
regulating  the  handling  of  milk  in 
adjacent  marketing  areas. 

This  action  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
'non-major"  rule. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
i.nl9ss  they  present  an  irreconcilable 
coif.ict  with  the  rule. 


The  Agricultural  Marketing 
Agreement  Act.  as  amended  (7  U.S.C. 
601-674)  ("the  Act"),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 

f)rovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  applicable  provisions 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601.  et  seq),  hereinafter  referred 
to  as  the  "Act."  and  of  the  current  order 
regulating  the  handling  of  the  milk  in 
the  Memphis,  Tennessee,  marketing 
area  (7  CFR  part  1097),  it  is  hereby 
found  and  determined  that: 

(a)  The  terms  and  provisions  of  the 
current  order  do  not  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  public  hearing  on  proposed 
amendments  to  all  Federal  milk  orders 
was  held  in  September,  October,  and 
November  1990.  pursuant  to  notice 
thereof  issued  July  11. 1990  (55  FR 
29034).  Following  the  issuance  of  a 
recommended  decision  and  the 
opportunity  for  filing  exceptions,  the 
Acting  Assistant  Secretary  for  Marketing 
and  Inspection  Services  issued  on 
February  5. 1993  (58  FR  12364).  a  final 
decision  on  the  issues  considered  at  the 
hearing.  The  Department  concluded  that 
all  of  the  orders.  Including  the 
Memphis.  Tennessee,  order,  should  be 
amended  in  several  respects  and  that 
the  provisions  of  the  proposed  amended 
orders  are  necessary  to  effectuate  the 
declared  policy  of  Ithe  Act.  The  changes 
adopted  provided  for: 

(1)  Three  uniform  classes  of  milk  use 
in  all  orders; 

(2)  Defining  liquid  concentrated  milk 
(up  to  50%  solids)  as  a  fluid  milk 
product;  and 

(3)  Reducing  somewhat  the  payment 
required  when  nonfat  dry  milk  (a  Class 
III  use)  is  reconstituted  for  disposition 
as  Class  I  milk. 

Having  found  on  the  basis  of  hearing 
evidence  that  certain  provisions  of  the 


current  order  should  be  amended,  it  is 
found  that  the  current  provisions  in 
question  are  not  effectuating  the 
declared  policy  of  the  Act  and  should  be 
terminated  pursuant  to  section  8c(16)(A) 
of  the  Act^ 

(b)  The  required  number  of  producers 
do  not  favor  the  issuance  of  the 
proposed  amended  order  as  set  forth  in 
the  February  5,  1993,  decision. 

A  referendum  was  ordered  in 
conjunction  with  the  Final  Decision 
issued  on  Februan,'  5,  1993,  to 
determine  whether  producers  approved 
the  issuance  of  the  order  as  proposed  to 
be  amended  bv  the  decision  issued  on 
February  5,  1993.  Less  than  50%  of  the 
producers  who  participated  in  the 
referendum  favored  the  issuance  of  the 
proposed  amended  order.  This  is 
substantialy  less  than  required  before  an 
amended  order  mav  be  issued. 

(c)  The  comments  filed  in  response  to 
the  notice  of  the  proposed  termination 
(58  FR  25576]  do  not  provide  sufficient 
basis  for  not  proceeding  with  the 
termination. 

Numerous  comments  were  received. 
A  form  letter  was  filed  by  many  people 
stating  opposition  to  termination  of  the 
Memphis.  Tennessee,  order. 

Two  otiier  comments  were  received, 
one  on  behalf  of  a  proprietary  handler, 
a  cooperative  association  and  other 
dair>'  farmers,  and  the  other  one  on 
behalf  of  two  other  cooperative 
associations.  The  latter  comment 
supported  termination  of  the  Memphis, 
Tennessee,  order  and  maintained  that 
the  Secretary  must  terminate  an  order 
whenever  the  requisite  percentage  of 
producers  have  not  approved  issuance 
of  an  amended  order.  This  comment 
was  filed  jointly  on  behalf  of  Associated 
Milk  Producers.  Inc.  (AMP!)  and 
Dair\'men,  Inc. 

The  other  comment,  filed  jointly  on 
behalf  of  Turner  Dairies.  Inc..  Arkansas 
Dairy  Cooperative  Association.  Inc.,  and 
other  dairy  farmers  (Turner,  et  al.). 
opposed  termination  of  the  order.  This 
comment  maintains  that  the  order 
should  not  be  terminated  because  the 
representative  period  determined  by  the 
Secretary  for  the  purpose  of  determining 
whether  producers  favor  issuance  of  the 
amended  order  was  fiawed.  The 
comment  contends  that  the  market  share 
of  AMPI  is  declining  and  therefore  the 
cooperative  may  not  represent  a 
majority  of  producers  currently  on  the 
m.arket.  The  comment  contends  that  the 
producers  supplying  the  market  "*   *   * 
have  changed  quite  dramatically  since 
April  1992." 

The  comment  on  behalf  of  Turner,  et 
al.  is  in  error  regarding  the  composition 
of  the  Memphis.  Tennessee,  market's 
producers,  From  April  1992  to  April 
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lf)'13  AMPl  continuously  rf*presen»ed  a 
substantial  nnajonty  of  the  market  s 
producers  and  producer  milk.  Since 
AMPI  is  entitled  to  vote  on  behalf  of  its 
member  producers,  there  is  no  way  the 
order  could  be  approved  currently 
unless  AMPI  chose  to  vote  in  favor  of 
the  amended  order.  Because  the  order 
no  longer  effectuates  the  purposes  of  the 
Act  and  is  not  supported  by  the 
requisite  producer  vote,  we  must 
proceed  to  terminate  the  order 

List  of  Subjects  in  7  OR  Part  1097 

Milk  marketing  orders. 

Order 

It  is  therefore  ordered.  That  the  terms 
and  provisions  of  the  order,  as 
amended,  regulating  the  handling  of 
milk  in  the  Memphis,  Tennessee, 
marketing  area  (7  CFR  part  1097),  except 
§  1097.1,  which  incorporates  the 
General  Provisions  in  part  1000,  are 
hereby  terminated  effective  at  midnight, 
July  31.  1993. 

PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE,  MARKETING  AREA 

1  Th.H  autiionty  citatjon  for  7  CFR 
part  10'i7  I  ontmues  to  read  as  follows: 

Authority.  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§§  1 097.2  through  1097.95    [Removed] 

2  SHCtions  1097.2  through  1097.95 
are  removed. 

EFFECTIVE  DATE:  Midnight.  July  31, 1993. 

Dalffi   !-.:^rt  25,  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-15544  Filed  6-30-93;  8:45  ami 
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7  CFR  Part  1098 

[DA-93-10] 

Milk  in  the  Nashville,  Tennessee, 
Marketing  Area;  Termination  of  the 
Order 

AGENCY:  .'Agricultural  Marketing  Service, 

USD.^ 

ACTION:  Termination  order. 

SUMMARY:  This  document  terminates  all 
but  certain  administrative  provisions  of 
the  Nashville,  Tennessee,  marketing 
order,  effective  midnight.  July  31,  1993. 

The  remaining  administrative 
provisions  will  be  termir.afed  at  a  later 
date 

On  the  basis  of  a  pubhc  hearing  on 
proposed  amendments  to  all  Fede-f-al 
milk  orders,  the  Department  concluded 
that  the  order  should  be  amended  in 


several  respects.  In  a  referendum,  the 
issuance  of  the  proposed  amended  order 
was  not  approved  by  the  required  two- 
thirds  producer  vote.  Since  the 
Department  had  determined  from  the 
hearing  evidence  that  the  order  must  be 
amended  to  carry  out  the  applicable 
statutory  authority,  and  in  view  of 
insufficient  producer  support  for  the 
proposed  amended  order,  the 
Department  notified  the  public  that 
termination  of  the  present  order  was 
being  considered.  Comments  on  the 
proposed  termination  were  invited. 

After  reviewing  the  comments  filed, 
and  on  the  basis  of  the  record  of  the 
public  hearing  and  the  results  of  the 
producer  referendum,  the  Department 
has  concluded  that  the  present  order 
should  be  terminated. 
EFFECTIVE  DATE:  Midnight,  July  31,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ridiard  A.  Gianut,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATKW:  Prior 
documents  in  this  proceeding. 

Advance  Notice  of  Proposed 
Rulemaking:  Issued  March  29. 1990; 
published  April  3.  1990  (55  FR  12369). 

Notice  of  Hearing:  Issued  July  11. 
1990;  pubhshed  July  17. 1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs:  Issued  March  28, 
1991;  pubhshed  April  3, 1991  (56  FR 
13603). 

Recommended  Decision:  Issued 
November  6,  1991;  published  November 
22,  1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  December  24, 1991; 
published  January  6, 1992  (57  FR  383). 

Final  Decision:  Issued  February  5, 
1993;  pubhshed  March  5,  1993  (58  FR 
12634). 

Extension  of  time  for  Conducting 
Referendum  on  Proposed  Amended 
Order:  Issued  March  11,  1993; 
published  March  17, 1993  (58  FR 
14344). 

Proposed  Termination  of  order:  Issued 
April  20,  1993;  published  April  27.  1993 
(58  FR  25577). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  is  expected  to  result  in  the 
dairy  farmers  and  regulated  handlers 
now  subject  to  the  Nashville  order 


becoming  subject  to  comparable 
regulatory  provisions  of  orders 
regulating  the  handling  of  milk  in 
adjacent  marketing  areas. 

This  action  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  wdth  the  rule. 

The  Agricultural  Marketing 
Agreement  Act,  as  amended  (7  U.S.C 
601-674)  ("the  Act"),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
■  file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  applicable  provisions 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601,  et  seq.),  hereinafter  referred 
to  as  the  "Act."  and  of  the  current  order, 
regulating  the  handling  of  the  milk  in 
the  Nashville.  Tennessee,  marketing 
area  (7  CFR  part  1098),  it  is  hereby 
found  and  determined  that: 

(a)  The  terms  and  provisions  of  the 
current  order  do  not  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  public  hearing  on  proposed 
amendments  to  all  Federal  milk  orders 
was  held  in  September,  October,  and 
November  1990,  pursuant  to  notice 
thereof  issued  July  11, 1990  (55  FR 
29034).  Following  the  issuance  of  a 
recommended  decision  and  the 
opportunity  for  filing  exceptions,  the 
Acting  Assistant  Secretary  for  Marketing 
and  Inspection  Services  issued  on 
February  5. 1993  (58  FR  12364),  a  final 
decision  on  the  issues  considered  at  the 
hearing.  It  was  concluded  *hat  all  the 
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orders,  including  the  Nashville, 
Tennessee,  order,  should  be  amended  m 
several  respects  and  that  the  provisions 
of  the  prcDosed  amended  orders  iire 
necessary  to  effectuate  the  de':lir?d 
policy  of  the  Act  The  changes  adopted 
provided  for 

(1)  Three  uniform  classes  cf  milk  use 
in  all  the  orders 

(2)  Defining  liq'^id  concentrated  niilk 
(up  to  50  percent  sohds)  as  a  Huid  milk 
produc*  and, 

(3)  Reducing  somewhat  the  payment 
required  when  nonfat  dry  milk  (a  Class 
III  use)  IS  reconstituted  for  disposition 
as  Class  I  miilc. 

Having  found  on  the  basis  of  the  hearing 
evidence  that  certain  provisions  of  the 
current  order  should  be  amended,  it  is 
found  Lh2t  the  current  provisions  in 
question  are  not  effectuating  the 
declared  policy  of  the  Act  and  should  be 
terminatwi  pursuant  to  section  8c(16)(A) 
of  the  Ai  • 

(b)  In  a  ret'f^r'jndura  concluded  on 
March  25,  1493  the  requin^d  producer 
approval  was  no'  obtained  to  enable  the 
De'partmen'  to  issue  the  prooosed  order 
as  set  forth  m  tr.e  Ffbruaiy  5.  1993, 
Final  decision.  The  referendum  was 
i.".!tiaHy  crdere-i  m  coniunction  with  the 
Final  DtK-ision  The  Acting  Assistant 
Secretary  issued  an  order  on  April  20, 
1993,  extencmg  until  March  25,  1993. 
the  time  for  conducting  a  referendum  to 
determiJie  whether  producers  approved 
the  issuance  of  tiie  order.  Less  than  the 
required  two-thirds  approval  by 
producers  who  participated  in  the 
referwndum  was  obtained  in  favor  of  the 
proposed  amended  order.  The  Act 
requires  approval  by  at  least  two-thirds 
of  the  produce-s  vo'.ng  in  the 
referendum  or  by  producers  of  at  l"ns' 
two-thirds  of  Lhe  volume  of  milk 
represented  by  those  voting  in  the 
referendum,  before  an  amended  order 
mav  be  issued 

(")  The  comments  filed  in  response  to 
the  notice  of  the  proposed  termination 
(58  FR  25577)  do  not  provide  a 
sufficient  has:,s  for  not  proceeding  with 
the  termination. 

Only  one  comment  was  received  A 
proprietary  handler  filed  a  comment 
stating  that  the  Nashville  order  had 
sen-ed  Lhe  m.arket  well  and  that  the 
term.ination  order  will  create  chaotic 
marketing  conditions  in  the  area.  The 
handier  proposed  delaying  the 
termination  cf  the  order  until  proposals 
now  being  received  by  the  Department 
to  merse  the  Nashville  order  with 
several  oth»r  southeastern  orders  have 
been  considered  and  a  merger  of  orders 
has  become  effective.  In  the  alternative, 
thp  handler  u.-ged  that  if  the  Nashville 
crdfT  is  term.mated  the  O.^parlment 


s:.  "i.d  expedite  tne  merv;er  hearing 
p:':K:ess. 

The  handler  did  not  provide  sufficient 
support  for  delaying  termination  of  the 
order.  However,  if  a  hearing  on  mender 
proposals  is  ca'lad.  the  qu,%tion  of 
expeditious  action  may  bt;  considered  at 
that  time 

I  1st  of  Subjects  in  7  CI  R  Part  1098 

Milk  marketing  orders. 

Order 

//  IS  therefore  ordered,  That  the  terms 
and  provisions  of  the  order,  as 
amended,  regulating  the  handling  of 
milk  in  the  Nashville,  Tennessee, 
marketing  area,  (  7  CFR  part  1098) 
except  §  1098.1,  which  incorporates  the 
General  Provisions  in  part  1000.  are 
hereby  terminated  effective  at  midnight, 
July  31. 1993. 

PART  ia9&-MILK  IN  THE  NASHVILLE, 
TENNESSEE,  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1098  continues  to  read  as  follows; 

Authority:  Sees.  1-19,  48  Stat.  31,  as 

amended,  7  U,S  C  601-674 

§§  1 098J  ttwoogh  1 098.94    (Removed] 

2.  Sections  1098.2  through  1098.94 
are  removed. 

Effective  date.  Midnight.  July  31. 
1993. 

Dated:  June  25, 1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
(FR  Doc.  93-15545  Filed  6-30-93;  845  am) 
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7  CFR  Pan  1099 

[Docket  No.  AO-ia3-A45,  DA-90-017] 

RIN  05ai-AA37 

Milk  in  the  Paducah,  Kentucky, 
Marketing  A'ea,  Referendum  Order. 
Determinfli'on  of  Representative 
Period  and  Designation  of  Referendum 
Agent 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referendum  order. 

summary:  This  document  orders  that  a 
li'-.v  rt  .nrendum  be  conducted  to 
determine  whether  producers  favor 
Issuance  of  the  amended  order 
regulating  the  handling  of  milk  in  the 
Paducah,  Kentucky,  marketing  area,  as 
proposed  in  the  final  decision  issued  by 
the  Acting  Assistant  Secretary  on 
February  5, 1993. 


DATES:  The  referendum  is  to  be 
completed  on  or  before  15  days  after  th*> 
issuance  of  this  order. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rich-.rd  A.  Glandt,  Marketing  Specialist. 
USDA/.\MS/DAIRY  DmSlON,  Order 
Form.ulation  Branch,  Room  2968,  South 
Building,  P.O  Box  96456,  Washington. 
DC  20090-6456, 202/720-4829, 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 
Advance  Notice  of  Proposed 
Rulemaking  Issued  March  29,  1990; 
published  April  3,  1990  (55  FR  12369). 

Notice  of  Hearing;  Issued  July  11, 
1990;  pubhshed  July  17.  1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs.  Issued  March  28. 
1991;  pubhshed  April  3.  1991  (56  FR 
13603). 

Recommended  Decision;  Issued 
NoveT/ner  6,  1991,  published  November 
22.  rrSl  (56  FR  58972), 

Extension  cf  Time  for  Filing 
Exceptions-  Issued  Decem.ber  24,  1991; 
published  January  6,  1992  (57  FR  383). 

Final  Decision  Issued  Februarv  5, 
1993,  published  March  6,  1993  (58  FR 
12634). 

Proposed  Termination  of  Order; 
Issued  April  20,  1993;  published  April 
27,  19')3  (58  FR  25577), 

On  February  5,  1993,  the  Acting 
Assistant  Secretar>',  Marketing  and 
Inspection  Services,  issued  a  final 
decision  on  proposed  amendm.ents  to  all 
Federal  milk  orders,  including  the 
Paducah,  Kentucky,  order,  A 
referendum  was  then  held  to  determine 
if  affected  producers  favored  the 
issuance  of  the  proposed  amended  order 
for  the  Paducah  market.  April  1992  was 
tlie  representative  period.  The  proposed 
amended  order  failed  to  receive  the 
required  producer  approval 

A  notice  of  proposed  termination  of 
the  order  was  then  issued,  inviting 
comments  on  why  the  ordor  should  not 
be  terminated.  On  the  basis  of  the 
comments  received,  it  appears  that  there 
is  v.'idesprcad  support  by  current 
producers  on  the  m.arket  for  the 
proposed  amended  order  Therefore,  it 
is  concluded  that  a  new  referendum 
should  be  conducted  using  May  1993  as 
a  representative  period 
It  is  hereby  directed  that  a  referendum 
■    be  conducted  to  determine  whether  the 
issuance  of  the  amended  order 
regi-ilating  the  handling  of  milk  in  the 
Paducah,  Kentucky,  marketing  area, 
which  was  attached  to  the  decision  of 
the  Acting  Assistant  Secretary  issued 
Fet)ruar\'  5,  1993,  is  approved  by  at  least 
the  required  two-thirds  of  the 
producers,  or  by  producers  who 
produced  at  least  two-thirds  of  the  total 
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milk  produced  during  the  representative 
period. 

The  month  of  May  1993  is  hereby 
determined  to  be  the  representative 
period  for  the  conduct  of  such 
referendum. 

Donald  R.  Nicholson  is  hereby 
designated  agent  of  the  Secretary  to 
conduct  such  referendum  in  accordance 
with  the  procedure  for  the  conduct  of 
referenda  {7  CFR  900.300  et  seq.). 

Such  referendum  shall  be  completed 
on  or  before  15  days  from  the  issuance 
of  this  referendum  order. 

list  of  Subjects  in  7  CFR  Fart  1099 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1099  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  US.C.  601-674. 

DateH  June  25,1993. 

Eugene  Branstool, 

Assistant  secretary,  Marketing  and  Inspection 
Services. 

fFRDoc,  93-15546  Filed  6-30-93;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  710 

Voluntary  Liquidation 

AGENCY:  National  Credit  Union 
Administration  (NCL'A). 
ACTION:  Final  pjle. 

SUMMARY:  The  NCUA  Board  is  revising 
part  710  of  Us  Rules  and  Regulations  to 
update  and  streamline  minimal 
procedures  for  voluntary  liquidations  of 
federal  credit  unions.  This  final  rule  is 
designed  to  assist  a  federal  credit 
union's  officials  in  the  orderly 
dissolution  of  the  institution  and 
payment  to  members  and  provide 
NCUA  with  sufficient  information  to 
monitor  the  process  and  avoid  losses  'o 
the  National  Credit  Union  Share 
Insurance  Fund.  It  rt^quires  the 
development  of  a  written  liquidation 
plan,  with  a  one  year  period  for 
completing  the  liquidation;  expands  the 
notification  to  creditors  requirement  for 
federal  credit  unions  with  more  than 
S500.00U  in  assets;  eliminates  certain 
reporting  requirements;  and  expands  the 
record  retention  period  from  three  to 
five  years  to  coincide  with  the  Federal 
Credit  Union  Act's  provision  regarding 
desLiiction  of  records.  For^federally 
insured  state  credit  unions,  this  rule 
only  requires  notification,  with  minimal 
reporting,  to  NCUA  -..'hen  the  decision 
to  voluntarily  liquidate  is  made. 
EFFECTIVE  DATE:  August  2.  1993 


ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  L.  Courson,  Speciai  Assistant  to 
the  President,  Asset  Liquidation 
Management  Center,  National  Credit 
Union  Administration,  4807  Spicewood 
Springs  Road,  suite  5100,  Austin,  Texas 
78759-8490,  telephone  (512)  795-0999; 
or  James  J.  Engel,  Deputy  General 
Counsel,  Office  of  General  Counsel, 
National  Credit  Union  Administration, 
1776  G  Street,  Northwest,  Washington, 
DC  20456,  telephone  (202)  682-9630. 

SUPPLEMENTARY  INFORMA-^iON' 

Background 

The  procedures  for  voluntary 
liquidations  have  not  been  updated 
since  June  of  1972.  Most  voluntary 
hquidations  involve  small  credit 
unions,  and  in  many  cases  the  credit 
unions  are  marginally  solvent.  A  more 
efficient  hquidation  process  will  help 
maintain  the  solvency  and  avoid  the 
necessity  of  involuntary  liquidation  and 
the  resulting  losses  to  the  National 
Credit  Union  Share  Insurance  Fund 
(NCUSIF).  Also,  since  members  do  not 
have  access  to  their  shares  during  the 
liquidation  process,  it  is  in  the  best 
interest  of  the  members  to  effect 
liquidation  within  a  short  period  of 
time. 

On  October  13, 1992,  the  NCUA 
Board  requested  comments  on  proposed 
changes  to  the  voluntary  liquidation 
regulation.  57  FR  47999,  October  21, 
1992.  The  comment  period  ended  on 
December  21, 1992.  The  proposal  added 
a  definition  of  "voluntary  liquidation", 
reduced  the  time  for  notification  to 
NCU.'K  in  several  provisions,  required 
prompt  action  in  obtaining  the 
membership  vote,  added  a  provision 
that  once  the  liquidation  was  approved 
by  the  members,  it  could  only  be 
rescinded  with  regional  director 
approval,  provided  for  resubmission  to 
the  membership  if  the  original  proposal 
to  liquidate  was  rejected,  expandecj  the 
provision  on  notification  to  creditors, 
expanded  the  record  retention  period 
from  three  to  five  years,  and 
consolidated  and  streamlined  several 
provisions.  It  also  eliminated  the 
requirement  for  regional  director 
approval  for  partial  distribution, 
verification  of  account  balances,  reports 
at  commencement  an4  during  the 
liquidation  and  final  reports. 

Comiments  were  requested  on  all 
aspects  of  the  proposed  rule,  as  well  as 
other  issues  involving  voluntary 
liquidations.  Comments  were 
specifically  requested  on  the  need  for  a 
hquidation  plan,  a  possible  time  limit 


for  completing  the  liquidation,  and 
whether  the  rule  or  portions  of  it  should 
apply  to  state  chartered  credit  unions 
entering  voluntary  liquidation. 

Six  comment  letters  were  rece'Ved: 
two  comments  from  Federal  credit 
unions,  two  from  state  credit  union 
leagues,  and  two  from  national  credit 
union  trade  associations.  All  the 
comments  expressed  general  support  of 
the  proposed  regulation  and  the  effort  to 
make  the  liquidation  process  more 
efficient. 

The  NCUA  Board  is  adopting  the 
regulation  as  proposed  with  two 
substantial  amendments  and  several 
minor  changes.  First,  §  710.2(e)  is  added 
to  require  the  board  of  directors  or  the 
liquidating  agent  to  develop  a  written 
liquidation  plan  that  will  provide  for 
the  hquidation  of  the  credit  union 
wdthin  one  year.  Second,  §  710.0  is 
amended  and  §  710.9  is  added  to 
address  the  voluntary  liquidation  of 
federally  insured  state  credit  unions. 
Federally  insured  state  credit  unions 
should  be  liquidated  under  the 
provisions  of  state  law  and  this  is 
reflected  in  §  710.0.  Section  710.9 
requires  the  regional  director  be  notified 
when  a  federally  insured  state  credit 
imion  enters  liquidation.  The  regional 
director  is  to  be  provided  with  copies  of 
financial  statements  and  any  liquidation 
plan.  This  information  is  needed  since 
credit  unions  entering  voluntary 
liquidation  are  fi-equently  marginally 
solvent  and  could  become  insolvent 
during  the  Hquidation  process. 

The  final  rule  also  eliminates  the 
proposed  requirement  to  pubUsh  a 
notice  of  liquidation  for  federal  credit 
unions  with  assets  under  $500,000,  and 
reduces  the  requirement  to  one 
pubUcation  for  federal  credit  unions 
vfith  assets  from  $500,000  to  $5  million. 
Other  minor  changes  have  been  made 
to  clarify  that  a  non-natural  person  can 
be  appointed  as  liquidating  agent,  to 
indicate  when  the  liquidating  agent  can 
be  appointed,  to  require  an  extended 
bond  coverage  period,  to  address  share 
draft  and  credit  card  accounts,  to 
reinstate  regional  director  approval  of 
partial  distributions,  to  correct  a 
paragraph  numbering  error,  to  eUminate 
a  reference  to  even  share  dollars,  and  to 
change  the  title  by  eliminating  "Federal 
Credit  Union". 

Ci-rnirit'iits 

Plan  for  Liquidation  of  Assets  and 
Payment  of  Shares  (Liquidation  Plan) 

Five  of  the  commenters  supported  a 
requirement  to  develop  a  liquidation 
plan — one  of  those  stating  that  such  a 
plan  is  critical  to  an  orderly  process — 
and  one  commenter  stated  that  a 
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liquidation  plan  is  not  necessary  due  to 
the  small  size  of  most  credit  unions 
entering  voluntary  liquidation.  The 
Board  agrees  that  a  plan  is  necessary, 
particularly  in  light  of  the  fact  that 
member  access  to  accounts  is  limited 
during  the  liquidation  process. 
Therefore,  §  710.2(e)  has  been  added 
rt:'quiring  federal  credit  unions  entering 
voluntary  liquidation  to  develop  a 
liquidation  plan  and  provide  a  copy  of 
the  plan  to  the  regional  director  within 
30  days  of  the  decision  to  present  the 
question  of  liquidation  to  the  members. 
The  revised  manual  on  voluntary 
liquidations  will  provide  guidance  on 
the  development  of  a  liquidation  plan. 
It  should  be  kept  in  mind  that  the  30 
day  period,  as  a  deadline,  only  applies 
to  submission  of  the  plan  to  the  regional 
director.  Considering  the  fact  that  the 
transaction  of  business  is  suspended 
when  the  board  decides  to  submit  the 
question  of  hquidation  to  the  members 
under  §710  4.  it  is  in  the  interest  of  the 
members  to  complete  the  plan  as 
quickly  as  possible.  This  will  also 
provide  information  for  responding  to 
members'  questions  when  seeking  their 
approval. 

F^'derally  Insured  State  Chartered  Credit 

Umons 

Three  commenters  suggest  that  the 
reculation  apply  to  federally  insured 
state  credit  unions  and  two  commenters 
indicate  the  regulation  should  exclude 
state  credit  unions.  Section  710.0  was 
expanded  and  §  710.9  was  added  to  deal 
with  this  issue.' 

The  NCUA  Board  has  decided  not  to 
extend  the  rule  to  cover  federally 
insured  state  chartered  credit  unions, 
but  to  only  require  notiBcalion  to  the 
regional  director.  Due  to  the  fact  that 
voluntary  hquidations  apply  to  solvent 
credit  unions,  NCUA  should  not 
normally  be  involved  frcm  an  insurance 
standpoint.  However,  since  some  credit 
unions  recently  entering  voluntary 
liquidation  were  only  marginally 
solvent,  the  financial  condition  must  be 
caref^uliy  monitored  during  the 
liquidation  process  Accordingly. 
§  710.9  has  been  added  to  require 
federally  insured  state  credit  unions 
entering  voluntary  liquidation  to 
provide  the  regional  director  current 
financial  statements  and,  if  available  or 
required  by  state  law  or  directive,  a 
copy  of  any  liquidation  plan.  These 
documents  will  serve  as  a  basis  for  the 
regional  director  to  establish  a  plan  to 
monitor  solvency  during  the  voluntary 
liquidation.  Section  710. 2fe)  contains  a 
similar  requirement  for  federal  credit 
unions  to  submit  financial  statements  to 
enable  Lhe  agency  to  access  solvency. 
While  this  rule  does  not  require  state 


chartered  credit  unions  to  prepare  a 
liquidation  plan,  the  Board  strongly 
suggests  that  they  do  so. 

Section  710.0.  Scope,  has  been 
amended  to  specifically  recognize  that 
voluntary  liquidations  of  state  credit 
unions  are  conducted  in  accordance 
with  state  law  or  procedures  established 
by  the  state  regulator.  In  addition, 
because  the  rule  contains  the  notice 
requirement  for  federally  insured  state 
credit  unions,  the  reference  to  federal 
credit  unions  was  removed  from  the 
title  of  this  part. 

Time  Limit  for  Completing  Voluntary 
Liquidation 

Five  commenters  agreed  that 
voluntary  liquidations  should  be 
completed  within  a  period  of  time  to  be 
specified  in  the  regulation.  One 
commenter  suggested  a  one  year  period 
be  specified  and  another  suggested  one 
year  as  a  flexible  guideline.  The  NCUA 
Board  agrees  that  a  time  period  should 
be  specified  and  that  one  year  is 
reasonable.  Members'  shares  are  not 
available  during  the  liquidation  period 
and  the  liquidation  should  be 
conducted  as  quickly  as  possible.  Also, 
since  income  is  reduced  during  the 
liquidation  process  funds  available  for  a 
liquidating  dividend  could  be  reduced, 
and  continued  solvency  is  a  risk. 
Accordingly,  §  710.2(e)  requires  that  the 
liquidation  plan  provide  for  the 
liquidation  of  assets  and  payment  of 
shareholders  in  one  year.  If  the 
liquidation  is  projected  to  require  more 
than  one  year,  an  explanation  must  be 
included  in  the  liquidation  plan. 

Published  Notice  of  Liquidation 

Three  comments  expressed  concern 
on  the  requirement  to  publish  a  notice 
of  liquidation.  The  comments  indicate 
the  costs  of  publication  in  larger 
metropoUtan  areas  can  be  excessive,  and 
since  many  vendors  are  regional  or 
national,  the  publication  may  not  reach 
the  intended  audience.  These  comments 
have  merit,  but  a  reasonable  effort  must 
be  made  to  notify  creditors  when  a 
Federal  credit  union  is  closing.  A 
newspaper's  Legal  Notices  section  is  a 
common  source  for  such  notifications. 
Notifications  published  in  local 
newspapers  during  involuntary 
liquidations  do  generate  some  response. 

Since  creditor  claims  are  more  likely 
to  be  filed  against  credit  unions  with 
more  complex  operations,  the  regulation 
was  modified  to  require  three 
publications  only  when  the  assets  of  a 
liquidating  credit  union  exceed  $5 
million.  Credit  unions  with  assets 
between  $500,000  and  $5  million  will 
be  required  to  pubUsh  only  one  notice, 
and  credit  unions  with  assets  under 


$500,000  will  not  be  required  to  publish 
any  notice.  Also,  in  response  to 
comments  received,  time  frames  were 
established  for  the  publication. 
Publication  is  required  within  seven 
days  of  the  liquidation  date.  Mailing  of 
the  liquidation  notice  has  been  changed 
to  within  10  days  of  the  liquidation 
date.  Creditors  have  30  days  from  the 
liquidation  date  to  submit  claims  rather 
than  the  30  days  from  the  date  of 
publication  as  originally  proposed. 

Other  Comments;  Amendments 

Several  other  changes  were  made 
based  on  comments  received,  questions 
posed  or  staff  recommendations.  The 
following  is  a  summary  of  the  changes 
made  and  responses  to  comments. 
In  response  to  one  comment,  the 
definition  of  "liquidating  agent"  in 
§  710.1(c)  was  changed  to  clarify  that 
the  party  appointed  need  not  be  an 
individual. 

Section  710  2(b)  was  changed  by 
deleting  "NCU.\  or  another  person". 
That  phrase  is  deemed  unnecessary 
since  NCU.^  is  covered  by  the  definition 
of  "hquidating  agent".  In  response  to 
one  commenter's  question,  NCUA  is  not 
required  to  accept  appointment  as 
liquidating  agent  but  generally  would 
do  so.  This  provision  was  also  changed 
to  provide  that  the  agent  can  be 
appointed  as  soon  as  the  board  votes  to 
present  the  questioti  of  liquidation  to 
the  members. 

Section  710.2(c)  was  changed  to 
require  that  either  bond  coverage 
continue  or  the  discov*»ry  period  be 
extended  for  at  least  four  months  after 
the  final  distribution  of  assets.  This  is  to 
provide  a  reasonable  period  for  the 
discovery  of  actionable  claims  Due  to 
the  fact  that  the  liquidating  cn^iit  union 
is  solvent,  any  recoveries  would  benefit 
the  members. 

Section  710.2(d)  as  proposed  has  been 
changed.  The  regional  director  is 
responsible  for  monitoring  the  progress 
in  completing  the  voluntary  liquidation. 
Financial  statements  are  u.sed  to 
determine  the  current  financial 
condition  and  determine  hjture  follow- 
up  plans.  However,  rather  than  continue 
the  current  requirement  that  quarterly 
reports  must  be  filed,  this  subsec-ticn  is 
amended  to  provide  that  reports  only 
need  to  be  provided  upon  n^quest. 

Section  710.3ic)  is  amended  to 
eliminate  the  requirement  that  the  board 
rescind  us  decision  to  liquidate  if  ttie 
members  fail  to  vote  favorably.  As  one 
commenter  pointed  out.  this 
ruquirement  is  unnecessary.  This 
subsection  is  also  changed  to  allow  the 
liquidating  agent  as  well  as  the  board  of 
directors  to  resubmit  the  question  of 
liquid.nion  'o  the  members. 
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Proposed  §  710.3(d)  is  not  changed. 
Once  the  board  and  the  membership 
vote  to  liquidate  the  credit  union, 
normal  operation  cannot  be  resumed 
until  the  regional  director  agrees  that 
the  financial  condition  and  management 
is  adequate  to  provide  a  sound  basis  for 
operations.  The  regional  director  needs 
to  evaluate  continued  operation  in  light 
of  factors  giving  rise  to  the  initial 
determination  to  seek  member  approval. 

Section  710.4  has  been  changea  to 
specifically  reference  share  draft 
accounts  and  credit  cards. 

As  proposed,  §  710.6(a)  Would  have 
eliminated  the  current  requirement  of 
§  710.9  to  obtain  regional  director 
approval  for  partial  distributions.  In 
final  form,  §  710.6(a)  will  continue  the 
regional  director  approval  requirement. 
This  will  aid  the  regional  director  in 
monitoring  the  liquidation,  assist  the 
credit  union  in  adhering  to  its 
liquidation  plan  and  assure  protection 
of  the  members'  interests.  It  is  also 
amended  to  provide  that  any  partial 
distribution  mus*  be  on  a  pro  rata  basis 
but  allows  for  the  exclusion  of  accounts 
less  than  $25.00.  Payment  on  those 
accounts  may  \wi  withheld  until  final 
distribution.  This  will  allow  a  credit 
union  to  avoid  the  expense  of  issuing 
more  than  one  payment  on  small 
accounts.  However,  upon  conrJ.usior:  o! 
the  liquidation,  the  total  payout  of  ail 
distributions  must  resuh  in  a  pro  rata 
distribution  to  all  members 

Section  710.6(d)  is  expanded  to 
reference  state  law  for  prcK;edur8s  to 
escheat  or  trustee  unclaimed  funds.  The 
subsection  is  necessary  to  provide  a 
clear  understandir.e  that  slate 
procedures  apply  to  disbursing 
unclaimed  ^Jnds 

Section  710,7,  as  proposHii,  ha.'-  not 
been  changed.  One  commerJter 
suggested  that  the  current  rw;ords 
retention  period  of  thre^  vear.s  l>e 
maintained  instead  of  trie  proposers  hve 
year  period  as  this  would  impose  en 
undue  burden  on  the  eppomtyd 
custodian.  The  three  year  period  v  a> 
used  in  the  r  urrent  reguiati-.n  (*?  710  13) 
because,  in  accoradnct.  wuT;  secUu!! 
120(bK5)  of  the  Federal  Credit  Union 
Act  (12  U.S.C.  1765tb)(5i].  the  corporate 
existence  of  a  feder-il  credit  union 
continues  for  that  pericxi  from  the  dale 
of  cancellation  of  ils  chaxter  fiowever, 
section  120(c)  of  the  Act  (12  U.S.C 
1766(c))  provides  that  the  NCUA  Board 
can  only  destroy  records  after  five  veari 
from  the  date  of  canceliahcn  of  the 
charter  The  Board  believt-s  tiit-  .same 
requirement  should  appiv  m  aii  federal 
credit  union  liquidations,  even  for 
records  not  m  Us  possession,  and 
th- refore  the  five  year  period  is  retainw.1 
;n  this  final  rale.  Storage  of  reciards  is 


not  believed  to  be  an  unreasonable  or 
burdensome  requirement 

Resrulatnrv  Procpdure.*. 

j'u  guiuiury  i  it-xiuiuiy  /\ct 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  impact  any  final 
regulation  may  have  on  a  substantial 
number  of  small  credit  unions 
(primarily  those  under  $1  million  in 
assets).  As-this  rule  deals  with  the 
voluntary  liquidation  of  all  federal 
credit  unions,  it  has  no  significant 
economic  impact  on  small  credit  unions 
as  ongoing,  continuing  concerns. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that  the  final 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantia! 
numbers  of  small  credit  unions. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  final  rule  reduces  reporting 
requirements  by  eliminating:  The  notice 
of  intent  to  resume  operations;  the  filing 
of  specified  reports  within  20  days  of 
the  liquidation  date;  the  filing  of 
quarterly  reports  (now  on  an  as 
requested  basis);  and  the  filing  of 
schedules  end  final  reports  after  final 
distribution. -It  continues  the  current 
requirements  regarding:  notice  to  the 
regior\al  director  of  decision  to 
liquidate;  notice  to  members  for 
approval;  notice  to  regional  director  of 
membership  vote;  the  request  for 
approval  of  partial  distributions;  request 
for  regional  director  approval  to  sell 
assets  at  value  insufficient  to  pay 
members  at  par;  notice  to  creditor*; 
notice  to  regional  director  of 
commencement  of  final  distribution; 
and  submission  of  dissolution 
certificate. 

The  final  rule  does  add  the  new 
requirement  that  a  federal  credit  union 
prepare  and  submit  a  liquidation  plan  to 
the  regional  director.  It  also  requires  a 
federally  insured  credit  union  to  notify 
the  regional  director  of  its  dedsioo  to 
liquidate.  These  paperwork 
requirements  will  be  submitted  to  the 
Office  of  Nianagement  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  Written  comments  on 
these  requirements  should  be  forwarded 
to  the  OMB  Desk  Officer  at  the 
following  address;  OMB  Reports 
Management  Brandi,  New  Executive 
Office  Building,  room  3208. 
Washmglon.  DC  20530.  ATTN:  Gary 
Waxnian  A  notice  of  OMB  spprnval 
u  ill  be  published  in  the  Federal 
Register  once  it  is  receivea 


Executive  Order  126 J 2 

Executive  Order  12612  .requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The 
"procedures"  part  of  this  final  rule 
applies  only  to  federal  credit  unions. 
The  regulation  provides  that  voluntary 
liquidations  be  conducted  in  accordance 
with  state  law  or  the  requirements  of  the 
state  regulator.  The  only  requirement  is 
that  the  regional  director  be  notified  of 
any  decision  to  liquidate  a  solvent 
federally  insured  state  credit  union,  and 
that  the  regional  director  be  provided 
copies  of  financial  statements  as  of  the 
month  end  before  the  decision  to 
liquidate  and  a  copy  of  any  liquidation 
plan.  The  notification,  financial 
statements,  and  hquidation  plan  are 
needed  due  to  NCUA's  insurance 
responsibilities  and  risL  If  it  appears 
the  credit  union  may  become  insolvent 
during  the  liquidation  process.  NCUA 
could  become  involved,  and  if  the 
liquidation  progresses  in  a  normal 
manner.  NCUA  must  refund  the 
insurance  deposit.  Therefore  the 
regulation  does  not  affect  state  interests. 

Administrative  practice  and 
procedure.  Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  (Joion 
Administration  Board  or  June  17. 1M3. 
AIUb  H.  MdlMT. 
Acting  Secretary  of  the  Board. 

Accordingly.  NCUA  revises  12  CFR 
part  710  to  read  as  follows: 

PART  71 0-- VOL  ytrr  A  F?Y ;.,  to :,  ,'!n  £  Tin  f-,- 

Sec. 

710.0  Scope. 

710.1  Definitions. 

710.2  Responsibility  for  txinducting 
voluntary  liquidation. 

710.3  Approval  of  the  liquidation  proposal 
by  members. 

710.4  Transaction  of  business  during 
liquidation. 

710.5  Notice  of  liquidation  to  credltoi*. 
710.£    Distribution  of  assets. 

710.7  Retention  of  records. 

710.8  Certificate  of  dissolution  and 
liquidation. 

710.9  FederaUy  insured  state  credit  unkms. 
Authority:  12  U.S.C.  1766(a),  1786,  and 

1787. 

§710.0    Scop«. 

This  part  describes  the  requirements 
that  must  be  followed  to  accomplish  the 
voluntary  liquidation  of  a  Federal  credit 
union.  Federally  insiu«d  stale  credit 
unions  are  only  subject  to  the 
notification  requirement  provided  in 
§  710.9;  voluntary  liquidation  is  to  be 
accomplished  in  accordance  with  state 


35366         Federal  Register  /  Vol.  58,  No.  125  /  Thursday,  July  1,  1993  /  Rules  and  Regulations 


UMI 


law  or  procedures  established  by  the 
state  regulatory  authority. 

§710.1     Definitions. 

For  the  purpose  of  this  part,  the 
foUowins  definitions  apply: 

(a)  Voluntary  liquidation  means  the 
dissolution  of  a  solvent  Federal  credit 
union  with  the  assets  being  sold  or 
collected,  liabilities  paid,  and  shares 
distributed  under  the  direction  of  the 
board  of  directors  or  its  duly  appointed 
liquidating  agent. 

(b)  Liquidation  date  means  the  date 
the  members  vote  to  approve 
liquidation. 

(c)  Liquidating  agent  means  the 
person  or  persons,  including  any  legally 
recognized  entity,  appointed  by  the 
board  of  directors  to  liquidate  the 
Federal  credit  union. 

§710.2     Responsibility  for  conducting 
voluntary  liquidation. 

(a)  The  board  of  directors  shall  be 
responsible  for  conserving  the  assets,  for 
expediting  the  liquidation,  and  for 
equitable  distribution  of  the  assets  to  the 
members. 

(b)  After  voting  to  present  the 
question  of  hquidation  to  the  members, 
the  board  of  directors  may  appoint  a 
liquidating  agent  and  delegate  all  or  part 
of  the  board's  responsibility  to  such 
agent  and  authorize  reasonable 
compensation  for  the  services  provided. 

(c)  The  board  of  directors  shall 
determine  that  the  liquidating  agent  and 
all  persons  who  handle  or  have  access 
to  funds  of  the  Federal  credit  union  are 
adequately  covered  by  surety  bond  and 
that  either  such  coverage  remains  in 
effect,  or  the  discovery  period  is 
extended,  for  at  least  four  months  after 
final  distribution  of  assets. 

(d)  Within  three  days  after  the 
decision  of  the  board  of  directors  to 
submit  the  question  of  Hquidation  to  the 
members,  the  Regional  Director  will  be 
notified  in  writing,  setting  forth  in  detail 
the  reasons  for  the  proposed  action.  A 
balance  sheet  and  income  statement  as 
of  the  previous  month-end  will  be 
included  with  the  notification.  During 
the  liqxiidation  process,  financial 
statements  will  be  submitted  to  the 
Regional  Director  as  requested. 

(e)  Promptly  after  the  decision  to 
present  the  question  of  liquidation  to 
the  members,  the  board  of  directors  or 
liquidating  agency  shall  develop  a 
written  plan  for  the  Hquidation  of  the 
assets  and  payment  of  shares 
(Hquidation  plan).  The  plan  should 
provide  for  the  liquidation  of  assets  and 
payment  of  creditors  and  shareholders 
within  one  year  of  the  liquidation  date. 
If  the  liquidation  period  is  projected  to 
exceed  one  year,  an  explanation  must  be 


provided  in  the  liquidation  plan.  A  copy 
of  the  Hquidation  plan  will  be  mailed  to 
the  Regional  Director  within  30  days  of 
the  date  the  board  of  directors  votes  to 
present  the  question  of  liquidation  to 
the  members. 

§710.3    Approvalof  the  liquidation 
proposal  by  members. 

(a)  When  the  board  of  directors 
decides  to  present  the  question  of 
liquidation  to  the  members,  it  shall  act 
promptly  to  obtain  the  members' 
approval.  The  members  shall  be  given 
advance  notice  of  the  membership 
meeting  at  which  the  Hquidation 
proposal  is  to  be  submitted,  in 
accordance  with  the  provisions  of 
Article  V  of  the  Federal  Credit  Union 
Bylaws.  The  notice  shall: 

(1)  Inform  members  that  they  have  the 
right  to  vote  on  the  liquidation  proposal 
in  person  at  the  membership  meeting 
called  for  that  purpose  or  by  written 
ballot  to  be  received  no  later  than  the 
time  and  date  indicated  on  the  notice. 

(2)  Include  or  be  accompanied  by  a 
ballot  for  the  Hquidation  proposal. 

(b)  The  Hquidation  proposal  must  be 
approved  by  ine  affirmative  vote  of  a 
majority  of  the  Federal  credit  union 
members  who  vote  on  the  proposal. 

(c)  If  the  members  do  not  approve  the 
liquidation,  the  board  of  directors,  or  if 
delegated  the  authority,  the  liquidating 
agent,  must  decide  within  seven  days 
whether  the  Federal  credit  union  should 
resume  operations  or,  if  good  cause 
exists,  to  resubmit  the  question  of 
liquidation  to  the  members. 

(d)  If  the  members  approve  the 
liquidation,  neither  the  members  nor  the 
board  of  directors  may  rescind  the 
decision  to  Hquidate  unless  the  Regional 
Director  concurs  in  the  recision. 

(e)  The  Regional  Director  will  be 
notified  in  writing  of  the  results  of  the 
membership  vote  on  the  voluntary 
liquidation  proposal  within  three  days 
of  the  date  of  the  vote. 

§  71 0  4    Transaction  of  business  during 
liquidation. 

(a)  Immediately  upon  decision  by  the 
board  of  directors  to  present  the 
question  of  liquidation  to  the  members, 
payments  on  shares,  withdrawal  of 
shares  (except  for  transfer  of  shares  to 
loans  and  interest),  transfer  of  shares  to 
another  share  account,  granting  of  loans 
and  making  of  investments  other  than 
short-term  investments  shall  be 
suspended  pending  action  by  the 
members  on  the  proposal  to  liquidate. 
Collection  of  loans  and  interest. 
payment  of  necessary  expenses,  clearing 
of  share  drafts  and  credit  card  charges 
will  continue. 

(b)  Upon  approval  of  the  members, 
payments  on  shares,  withdrawal  of 


shares  (except  for  transfer  of  shares  to 
loans  and  interest),  transfer  of  shares  to 
another  share  account,  granting  of  loans, 
and  making  of  investments  other  than 
short-term  investments  shall  he 
discontinued  permanently.  Collection  of 
loans  and  interest  and  payment  of 
necessary  expenses  will  continue  during 
the  penod  of  liquidation.  Members  will 
be  notified  to  discontinue  the  use  of 
share  drafts  and  credit  cards,  and  items 
will  not  be  cleared  15  days  from  the 
liquidation  date. 

(c)  Approval  of  the  Regional  Director 
must  be  obtained  prior  to  consummating 
any  sale  of  assets  which  would  not 
provide  sufficient  funds  to  pay 
shareholders  at  par, 

§710.5  Notice  of  liquidation  to  creditors, 
(a)  When  approval  for  liquidation  is 
obtained  from  the  members,  the  board  of 
directors  or  the  liquidating  agent  shall 
cause  notice  to  be  given  to  creditors  to 
present  their  claims. 

(1)  Federal  credit  unions  with  assets 
in  excess  of  $5  million  as  of  the  month 
end  prior  to  the  Hquidation  date  shall 
publish  the  notice  once  a  week  in  each 
of  three  successive  weeks,  in  a 
newspaper  of  general  circulation,  in 
each  county  in  which  the  F&'deral  credit 
union  maintains  an  office  or  branch  for 
the  transaction  of  business  on  the 
liquidation  date.  The  first  notice  shall 
be  published  within  seven  days  of  the 
liquidation  date. 

(2)  Federal  credit  unions  with  assets 
in  excess  of  ,S500,000  but  less  than  $5 
million  as  of  the  month  end  prior  to  the 
Hquidation  date  shall  publish  the  notice 
once,  in  a  newspaper  of  general 
circulation,  in  each  co'.nty  in  which  the 
Federal  credit  union  nr.amtams  an  office 
or  branch  for  the  transaction  of  business 
on  the  liquidation  date.  The  notice  shall 
be  published  within  seven  days  of  the 
Hquidation  date, 

(,3)  Federal  credit  unions  with  assets 
less  than  $500,000  as  of  the  month  end 
prior  to  the  liquidation  date  shall  not  be 
required  to  publish  the  notice, 

(b)  Within  10  days  of  the  liquidation 
date,  a  copy  of  the  notice  of  liquidation 
shall  be  mailed  to  all  creditors  reflected 
on  the  records  of  the  Federal  credit 
union, 

(c)  Creditors  shall  be  provided  30 
days  from  the  liquidation  date  to  submit 
their  claims. 

§710.6    Distribution  of  assets. 

(a)  With  the  approval  of  the  regional 
director,  a  partial  pro  rata  distribution  of 
I     the  Federal  credit  union's  assets  may  be 
made  to  its  members  from  cash  f".-  nds 
available  on  authorization  by  th'j  board 
of  directors  or  liquidating  agent. 
Payment  of  a  partial  distribution  may 
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(b)  After  all  assets  of  the  Federal 
credit  union  have  been  converted  to 
cash  or  found  to  be  worthless  and  all 
loans  and  debts  owing  to  it  have  been 
collected  or  found  to  be  uncollectible 
and  all  obligations  of  the  Federal  credit 
union  have  been  paid,  with  the 
exception  of  shares  due  its  members,  the 
books  shall  be  closed  and  the  pro  rata 
distribution  to  the  members  shall  be 
computed.  The  computation  shall  be 
based  on  the  total  amount  in  each  share 
account. 

(c)  Promptly  after  the  pro  rata 
distribution  to  members  has  been 
computed,  checks  shall  be  drawn  for  the 
amounts  to  be  distributed  to  each 
member.  The  checks  shall  be  mailed  to 
the  members  at  their  last  known  address 
or  handed  to  them  in  person. 

(d)  Unclaimed  share  accounts,  unpaid 
claims,  and  unpaid  claims  of  members 
or  creditors  who  failed  to  cash  their 
final  distribution  checks  shall  be 
•rusteed  or  escheated  in  accordance 
with  the  laws  of  the  state  in  which  the 
member  or  creditor  resides. 

(e)  The  Regional  Director  will  be 
notified  in  writing  within  three  days 
when  the  final  distribution  of  assets  to 
the  members  is  started. 

§710.7     Retention  of  recwd*. 

(a)  The  board  of  directors  or 
liquidating  agent  shall  appoint  a 
custodian  for  the  Federal  credit  union's 

records  which  are  to  be  retained  nf*.-r 
the  f:nal  distribution  of  assets. 

i')i  Aii  records  cf 


t.le 


i;dateu 


reaeral  crec:;;  union  necessary  to 
establish  that  creditors  were  paid  and 
that  assets  were  equitably  distributed  to 
the  members  shall  be  retained  by  the 
custodian  for  a  period  of  five  years 
following  the  date  of  charter 
cancellation 

§  /1 0.8    Certificate  of  dtasolution  •od 

liquidation. 

Within  120  days  after  the  f::ia: 
distribution  of  assets  to  members  is 
started,  a  duly  executed  Certificate  of 
Dissolution  and  Liquidation  shall  be 
filed  with  the  Regional  D:rhr*oT. 

§710.9 
unions 


Federally  Insured  stale  credU 


A  federal  insured  state  credit  union 
will  notify  the  Regional  Director  in 
writing  within  three  days  after  the  board 
of  directors'  decision  to  hquidate  is 
made.  A  balance  sheet  and  income 
statement  as  of  the  previous  month-end 
and  a  copy  of  any  Hquidation  plan  will 


be  included  with  the  notification  to  the 
Regional  Director. 

f"R  D-  '51  - 15518  FUed  6-30-93;  8:45  am] 
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SECURfTiES  AND  EXCHANGE 
COMMISSION 

17CFn  Parts  759  and  2=19 

[Reiea«ie  Nos,.  3'--"';v<4    34 32S31J 

[r--e  No   S 7.-.  16, -9 3 J 

Inte'Tiationai  Senes  Rs'iease  N-    556; 
Amendme-fts  tc  the  MunHj'Ts sectional 

Di5c?3sure  System  for  Ca'~3;-<ir>-! 

ISSJ-^'i'S 

aCjEncy:  Securities  and  Exchange 

Commission. 

ACTION:  Final  Amendments  to  Forms. 


SUMMARY:  The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
adopting  amendments  to  Form  F-10 
under  the  Securities  Act  of  1933  and 
Form  40-F  under  the  Securities 
Exchange  Act  of  1934  in  order  to 
continue  the  requirement  that  financial 
statements  presented  in  filings  on  such 
forms  Include  a  reconciliation  to  U.S. 
generally  accepted  accounting 
principles  ("GAAP").  These 
amendments  are  being  adopted  in  light 
of  the  Commission's  experience  with 
the  multijurisdictional  disclosiu^ 
system  and  should  continue  to  facilitate 
transnational  capital  formation. 
EFrtc^iVE  DATE:  July  1, 1993. 

FOR  PJR'XEP  INFORMATION  COWTACT:  Paul 
'-^   L)„..:eK,  ;:■_,  2-2-3.46.  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549. 


SuPOLEMEN'"^A=!y  lN«=ORWfi^lO*v 


-Arnendmci'.ts  to  .h.inns  r'. 


I- 


■fi  4a- 


:  opted 


A.  Discussion  of  Amendments 

Fonms  F-10  '  and  40-F^  v*  u^ 
on  June  21,  1991  as  part  of  the 
multijurisdictional  disclosure  system 
("MJDS")  for  Canadian  issuers.^On 
April  28, 1993,  the  Commission 
proposed  for  comment  certain 
amendments  to  the  MJDS,*  including 
amendments  to  Forms  F-10  and  40-F 
which  would  continue  the  requirement 


'  17  CFR  239.40. 
'  17  CFR  243.240f. 

'S«(niritie»  Act  Release  No  8902  Quae  21. 1991) 
56  FR  30036. 

'  Securities  Act  Release  No  6997  (April  2t.  199S) 
58  FR  26442. 


that  financial  statements  presented  in 
filings  on  such  forms  include  a 
reconciliation  to  U.S.  GAAP.  These 
amendments  to  Forms  F-10  and  40-F 
are  being  adopted  today  as  proposed. 
The  Commission  is  rescinding  the 
provisions  of  Forms  F-10  and  40-F  that 
would  eliminate  the  requirement  for 
reconciliation  of  the  financial 
statements  to  U.S.  GAAP  in  filings  made 
on  and  after  July  1, 1993. 

B.  Discussion  of  Comments  and  Other 
Matters 

The  Commission  received  six 
comment  letters  on  the  proposed 
amendments.'  In  addition,  since  the 
amendments  were  proposed,  the 
Commission  released  a  staff  report 
regarding  reconciliation  of  financial 
statements,*  This  report  indicates  that, 
based  on  the  frequency,  sire  and  general 
nature  of  reconciling  items  reported  by  • 
Canadian  issuers  in  fiUngs  with  the 
Commission,  there  continue  to  be 
significant  differences  in  accounting 
principles  and  practices  at  this  time 
between  Canadian  GAAP  and  U.S. 
GAAP. 

Comments  received  recommended 
that,  at  least  to  stmie  extent,  the 
Commission  should  not  retain  the 
current  reconciliation  requirements 
under  Form  F-10  and  Form  ^0-F.  The 
Commission  has  considered  these 
commonts  and  continues  to  believe  that 
there  are  qualitative  and  quantitative 
differences  between  Canadian  GAAP 
and  U.S.  GAAP  that  materially  affect 
reported  financial  position  and  results 
of  operations  and  related  trend 
information  which  warrant  retention  of 
the  currently  existing  reconciliation 
requirements  under  Forms  F-10  and 
40-F. 

T\*o  commenters  suggested  that  Form 
F-10  should  require  reconciliation  in 
accordance  with  Item  17  of  Form  20-F 
rather  then  Item  18  of  Form  20-F,''  and 
that  such  reconciliation  should  apply 
only  to  annual  financial  statements  and 


'  See  Gle  no.  S7-16-93.  A  report  by  the  st»ff  of 
the  Ontario  Securities  Commiswon,  •'Study  of 
Differences  between  Canadian  and  United  Slflej 
Generally  Accepted  Accounting  Principles"  dated 
May  1993  hec  dso  been  iDcluded  in  the  pubik 
comment  file. 

*  "Survey  of  Financial  Statement  Reconciliations 
by  Foreign  Registrants"  dated  May  1. 1993  prepared 
by  the  Commiscioo'i  Division  of  Corporation 
Finance.  This  report  has  also  been  included  in  the 
public  com  man  I  file. 

'  Item  17  of  Fonn  20-F  (17  CFR  249.2?0f)  penniu 
an  Issuer  to  use  its  financial  statements  that  are 
prepared  on  a  comprehensive  basis  other  than  US. 
CAAP,  but  requires  quantification  of  the  material 
difference*  in  the  principles,  practices  and  method* 
of  actx)unUng.  An  issuer  complying  with  Item  18  of 
Form  20-F  must  satisfy  the  requirements  of  Item  17 
and  aiso  must  provide  all  other  informatioa 
requirwl  by  U.S.  GAAP  md  Regulatioo  S-X  {\7  CFX 
210  et  set}.] 
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lai  slatements  for  interim 


pf?r 


(k  a^-r  'he  end  of  the  most  recent 
hsrai  ve.ir  Trie  additional  disclosures 
required  under  Item  18  of  Form  20-F 
ar»^  warrin'ed  where  a  foreign  issuer  is 
offt-nr.^  cc.T.mon  equity  and  non- 
mvestrrier.t  ^rade  securities  to  the 
Dubiic.  Furthnr.  if  F.nancial  information 
for  the  most  recent  fiscal  period  were 
not  required  'n  h^  :"(  onciled,  investors 
ma<'  not  bt«  arle  t  >  Sa'ie  investment 
decisions  upon  the  most  recently 
available  Hnaiidal  information 
presented  in  a  '  omparable  basis  to  the 
annual  reconciled  financial  >nformation. 

II.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
f  05],  at  the  time  the  Commission  issued 
Its  release  proposing  the  amendments  to 
Forms  F-10  and  40-F  being  adopted 
h^'^ebv,  the  Chairman  of  the 
Commission  certified  that  such 
amendments  will  not  have  a  significant 
iri'.pacl  on  a  substantial  number  of  small 
er.tities  That  certification,  including  the 
reasons  th  jrefor,  was  attached  as  an 
appendix  to  such  release  and  was 
pubhshed  in  the  Federal  Register. 

III.  Cost-Bentifit  Analysis 

No  specific  data  were  provided  in 
response  to  the  Commission's  request 
regarding  the  costs  and  benefits  of  the 
an-iendmenfs  to  Forms  F-10  and  40-F. 
However,  three  commenters  indicated 
that  Canadian  issuers  incur  additional 
costs  or  additional  burdens  in 
complying  with  the  reconciliation 
n^quirement  under  these  forms.  It 
appears  that  the  amendments  will 
provide  benefits,  including  continued 
investor  access  to  financial  information 
relating  to  Canadian  companies  which 
is  comparable  to  financial  information 
relating  to  U.S.  companies.  The 
Commission  believes  that  any  costs 
relating  to  the  reconciliation 
requirements  under  Forms  F-10  and 
43-F  are  outweiRhed  by  these  benefits. 

IV,  E;T.»ctivs  D 


which  this  requirement  would  not 
apply.  The  resulting  discontinuity  in  the 
applicable  regulatory  requirements 
would  be  likely  to  cause  confusion  and 
would  raise  concerns  about  investor 
protection. 

Because  issuers  using  Forms  F-10  and 
40-F  are  currently  required  to  reconcile 
to  U.S.  GAAP,  the  Commission  does  not 
believe  that  extending  the  reconciliation 
requirement,  effective  July  1.  1^'93,  will 
cause  hardship  to  affected  issuers  or 
require  any  period  of  adjustment 
Further,  issuers  and  other  interested 
parties  have  been  on  notice  since  the 
Commission's  issuance  of  the  proposing 
release  on  April  28.  1993.  of  the 
possible  extension  of  the  reconciliation 
requirement  beyond  July  1. 

V.  Statutiiry  Bas<>3 

Forms  F-10  and  40-F  are  t)eing 
amended  by  the  Commission  pursuant 
to  sections  6,  7.  8. 10  and  19(a)  of  the 
Securities  Act  of  1933,  and  sections 
3(b).  4A.  12. 13.  14. 15, 16  and  23  of  the 
Securities  Exchange  Act  of  1<^34 


The  e: 


ite 


ective  date  of  these 


Financial  Statements. 

Any  financial  statements  included  in 
the  home  jurisdiction  document  must  be 
reconciled  to  US.  GAAP  as  required  by 
Item.  18  of  Form  2Q-F  iiTi.ier  the 
Exchange  Act. 
.         •         •         •         • 

PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority;  tS  U.S.C  78a.  et  seq..  unless 
otherwise  noted. 
•         •         •  •  • 

4.  By  amending  Form  40-F 
(§249  240fl  by  revising  paragraph  2 
under  General  Instruction  C.  to  read  as 
follows: 

Note:  The  text  of  Form  40-F  does  not  and 
the  amendments  will  not  app)€ar  in  the  Code 
of  Federal  Regulations. 

Form  4r»-F 


List  of  Subjects  in  1 
249 


OR  Parts  239  and 


UMI 


amendments  shall  be  July  1.  1993. 
Pursu.mt  to  5  U  S.C.  553(d).  the 
Commissi  .'H  finds  that  good  cause  exists 
for  making  the  revisions  effective  less 
than  30  days  after  publication  in  the 
Federal  Register  The  current 
requiremeni  that  f.nancial  statements 
presented  m  fhngs  on  Forms  F-10  and 
40-F  include  a  reconciliation  to  U.S. 
GA.\P  will  terminate  on  July  1.  1993.  If 
the  revisions  adopted  today  continuing 
the  reconciliation  requirement  were 
made  effective  later  than  July  1. 1993, 
there  would  be  a  brief  period  of  time  in 


Reporting  and  recordkeeping 
requiremen»<;-  "^eoinHes 

Text  of  Proposed  .Amendments 

In  accordance  with  the  foregoing,  title 
17,  chapter  Oof  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  23<^— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

1.  The  authority  citation  for  Part  239 
continues  to  read  in  part  as  follows; 

Authority:  15  U.S.C.  77f,  77g.  77h,  77j,  77s, 
77SSS,  78c,  781,  78m.  78n.  78o(d).  78w(a), 
7811(d),  79e.  79f.  79g.  79)  79l,  79m.  79n,  79q, 
79t.  80a-8,  80a-29.  80a-30  and  80a-37  unless 
otherwise  noted. 
•         •         •         •         • 

2.  By  amending  Form  F-10  (§  239.40) 
by  revising  Item  2  under  Part  I  to  read 
as  follows: 

Note:  The  text  of  Form  F-10  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-10 


PART  (—INFORMATION  TO  BE 
DELIVERED  TO  OFFEREES  OR 

PURCHASERS 


Item  2.  Additional  Information 
The  following  information  also  shall 

be  provided  to  offerees  as  part  of  the 

prospectus. 


General  Instructions 

C  Compliance  \Mth  Auditor 

Independence  and  Reconciliation 

Hequirements 

•         *         •         •         • 

(2)  A.ny  financial  statements,  other 
than  interim  financial  statements, 
included  in  this  Form  by  registrants 

registering  securities  pursuant  to  section 
1 2  of  the  Exchange  Act  or  reporting 
pursuant  to  the  provisions  of  section 
13(a)  or  l,S(d)  of  the  Exchange  Act  must 
be  re<:onciled  to  US.  GA/\P  as  required 
by  Item  17  of  Form  20-F  under  the 
Exchange  Act,  unless  this  Form  is  filed 
with  respect  to  securities  that  would  be 
eligible  for  registration  under  the 
Securities  Act  on  Form  F-9,  in  which 
c^se  no  such  reconciliation  is  required. 
or  unless  this  Form  is  filed  with  respect 
to  a  reporting  obligation  under  Section 
1 5i'd)  that  arose  solely  as  a  result  of  a 
fil.ng  made  on  Form  F-7,  F-fl.  F-9  or 
F-80,  in  which  case  no  such 
reconciliation  is  required. 
•         •         •         •         * 

Uatod  June  28.  1993. 
By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  D<x.  93-1 5687  Filed  6-30-93,  8.45  am] 

BMJJNO  C00€  MIO-Ot-M 


Federal  Register  /  Vol.  58,  No.  125  /  Thursday.  July  1,  1993  /  Rules  and  Regulations  35369 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  203 

[Docket  No.  R-93-1590   t^R-a'CS-F-OI] 
RlNNo  2502-AP61 

Waiver  of  T'tle— Mortgages  or  Properly 
Formerly  Held  by  Secretary 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  HUD's 
regulation  relating  to  the  waiver  of  title 
wTequirements  by  the  Secretary  in  cases 
where  a  single  family  mortgage  or 
property  was  formerly  held  by  the 
Secretary.  The  regulation  is  amended  so 
that  HUD  is  not  required  to  accept  title 
to  properties  that  are  encumbered  by 
prior  judgment  liens  emanating  from  its 
purchasers, 

EFFECTIVE  DATE:  .Aiig\:<;t  2    I^Qt 
FOR  FURTHER  INFORMATION  CONTACT:  John 

Coonts,  Director.  Single  Family 
Development  Division,  room  9272. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S\V., 
Washington,  DC  20410,  telephone  (202) 
708-2700.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-4594.  (These  are  not  toll-free 
telephone  numbers  ) 

SUPPLEMENTARY  INFORMATION;  Paragraph 
(b)  of  24  CFR  203.390  deals  with 
mortgages  which  finance  the  sales  of 
Secretary-held  properties.  Paragraph 
(b)(1)  currently  provides  that  if  a 
property  held  by  the  Secretary  is  sold 
and  the  Secretary  insures  a  mortgage 
financing  the  sale,  and  the  mortgage  is 
later  conveyed  to  the  Secretary,  he  or 
she  will  not  object  to  title  by  reason  of 
any  lien  or  other  adverse  interest  that 
was  senior  to  the  mortgage  on  the  date 
the  mortgage  was  filed  for  record. 
Paragraph  {b)(2)  provides  that  the 
Secretary  will  accept  an  assignment  of 
a  mortgage  executed  in  connection  with 
the  sale  of  property  by  HUD,  where  the 
mortgagee  is  unable  to  complete 
foreclosure  because  of  a  defect  in  the 
mortgage  instrument,  a  defect  in  the 
mortgage  transaction,  or  a  defect  in  title 
which  existed  at  or  before  the  time  the 
mortgage  was  filed  for  record.  In  such 
instances,  the  Secretary  will  not  object 
♦n  title  by  reason  of  any  such  defect. 

Section  203.390  concerns  purchase 
money  mortgages  financing  Oie  sale  of 
Secretary-held  properties.  The  titles  to 


these  properties  are  in  a  special  category 
because  of  the  operation  of  that  section. 
The  section  assures  mortgagees  that  if 
the  property  that  secures  an  insured 
mortgage  is  one  previously  purchased 
from  the  Secretary  and  later  conveyed  to 
HUD  in  connection  with  a  claim,  then 
the  Secretary  will  not  object  to  the  title 
"by  reason  of  any  lien  or  other  adverse 
interest  that  was  senior  to  the  mortgage 
on  the  date  such  mortgage  was  filed  for 
record." 

Section  203.390  was  made  a  part  of 
HUD's  regulations  to  facilitate  the  sales 
of  Secretar>'-held  properties  financed  by 
FHA-insured  mortgages.  The  reason  the 
regulation  is  able  to  give  mortgagees  this 
assurance  as  to  title  is  the  fact  that  when 
HUD  acquires  a  property  in  connection 
with  a  mortgage  insurance  claim,  the 
mortgagee  must  furnish  title  evidence  to 
show  that  HUD  is  receiving  good, 
marketable  title  to  the  conveyed 
property.  This  is  required  by  24  CFR 
203.366.  HUD  creates  no  title  defects 
during  its  tenure  in  title.  Consequently, 
it  may  be  safely  assumed  that  the  title 
that  is  conveyed  by  HUD  to  its 
purchaser  is  good  and  marketable. 
Additionally,  a  mortgage  given  by 
HUD's  purchaser  to  finance  the  property 
sale  would  normally  be  a  first  lien  of 
record  because  of  the  operation  of  state 
laws  giving  priority  to  purchase  money 
mortgages. 

This  purchase  money  mortgage 
priority  is  of  vital  importance  because  of 
the  effect  of  recorded  judgment  liens.  A 
judgment  lien  properly  recorded  in  a 
jurisdiction  attaches  immediately  to  all 
property  owned  of  record  in  that 
jurisdiction  by  the  judgment  debtor. 
Consequently,  whenever  a  prospective 
mortgagee  is  about  to  make  a  mortgage 
loan,  it  must  first  search  the  judgment 
records  in  the  jurisdiction,  to  make  sure 
that  there  are  no  recorded  judgments 
against  the  mortgagor  that  are  or  will  be 
attached  to  the  property  that  is  to  be 
mortgaged  and  that  will  come  ahead  of 
the  mortgage  when  it  is  recorded. 

In  part  as  a  means  of  facilitating  the 
financing  of  property  sales,  jursidictions 
have  adopted  laws  known  as  the 
purchase  money  mortgage  priority, 
hereinafter  referred  to  as  the  "pump." 
The  "pump"  operates  in  the  following 
manner:  A  mortgage  or  deed  of  trust 
which  is  given  to  secure  the  purchase  of 
land  and  executed  simultaneously  with 
the  conveyance  to  the  mortgagor  will 
have  priority  over  any  judgments  which 
have  been  taken  and  are  of  record 
against  the  mortgagor  before  the 
conveyance — whether  the  mortgage  is 
given  by  the  vendee  to  the  vendor 
himself  or  to  a  lender  who  advances  the 
purchase  money  to  the  vendee. 


It  can  easily  be  deduced  that 
§  203.390  was  adopted  as  a  regulation 
only  on  the  assumption  that  all 
jurisdictions  had  some  form  of  a 
"pump"  which  would  protect  the 
priority  of  the  purchase  money 
mortgage,  and  indirectly  proptect  HUD. 
Standard  authorities  in  real  estate  law 
seem  to  state  that  in  all  jurisdictions,  a 
purchase  money  mortgage  has  priority 
(by  virtue  of  statute  or  judicial  decision) 
over  all  other  private  liens  against  the 
vendee.  HUD  knows  that  the  titles  to 
properties  that  it  sells  are  good  and 
marketable  because  it  has  been  provided 
with  title  evidence  showing  this  in  the 
prior  claim.  HUD  also  knows  that  it 
does  nothing  to  create  title  defects 
during  the  time  that  it  is  in  title.  What 
HUD  cannot  know,  and  what  HUD  has 
no  control  over,  is  whether  it  purchasers 
have  any  outstanding  judgment  lien 
recorded  against  them  at  the  time  these 
purchasers  are  taking  title  and  giving 
back  purchase  money  mortgages.  This  is 
why  a  "pump"  is  so  essential  for  the 
proper  operation  of  §  203.390.  If  the 
jurisdiction  has  a  "pump."  the  purchase 
money  mortgage  that  finances  the  sale  of 
the  Secretary-held  property  must  be  a 
first  lien,  even  though  the  purchaser 
may  have  outstanding  thousands  of 
dollars  worth  of  recorded  judgment 
liens. 

However,  the  Department  recently 
learned  that  there  are  at  least  two 
Western  states  that  have  no  "pump" 
laws.  Furthermore,  there  are  a  few  states 
that  have  only  modified  forms  of 
"pump"  laws  that  allow  certain  types  of 
liens  recorded  against  vendees  to  prime 
purchase  money  mortgages.  In  these 
states,  HUD  could  be  conveying 
marketable  titles,  but  if  the  purchasers 
have  judgment  hens  of  record  against 
them,  these  liens  would  be  considered 
superior  to  the  insured  purchase  money 
mortgages  given  to  finance  the  sales.  In 
effect,  the  FHA-insured  mortgages 
would  be  second  liens.  The  current 
§  203.390  would  prevent  HUD  ft-om 
objecting  to  the  existence  of  the  prior 
lien,  and  HUD  would  be  required  to  pay 
mortgage  insurance  claims  in  full,  even 
though  it  would  not  be  receiving  good 
title  to  the  property  being  conveyed  to 
it  in  the  claim.  If  the  prior  judgment  lien 
were  large  enough,  the  insured  mortgage 
could  be  completely  wiped  out.  Section 
203.390(b)(2)  would  probably  require 
HUD  to  accept  an  assignment  of  the 
mortgage  if  tne  prior  judgment  lien 
prevented  the  mortgagee  from 
foreclosing  on  the  mortgage. 

The  lack  of  "pump"  protection  in 
these  few  states  makes  it  necessary  to 
revise  §  203.390(b),  as  is  done  in  this 

rule,  to  exclude  firom  covera).*  :»     •< 

waiver  provisions  liens  wh  ch  have 
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alr>MJv  he»'n  recorded  j^amst  the 
mortgagor,  in  these  states,  HUD  cannot 
effectively  prevent  these  liens  from 
priming  purchase  money  mortgages,  and 
consequently  cannot  be  expected  to 
waive  their  effect. 

This  revision  should  not  adversely 
affect  the  interests  of  any  mortgagee  or 
lender.  Nor  is  it  likely  to  cause 
mortgagees  to  make  any  changes  in  their 
existing  loan  closing  and  settlement 
procedures.  Mortgagees  in  states  Uke 
Arizona  and  Colorado  that  lack  "pump" 
laws  must  be  acutely  aware  that  their 
jurisdictions  lack  "pump"  protection, 
and  of  the  title  problems  this  can  cause. 
Consequently,  in  order  to  be  able  to 
make  the  "first  hen"  certifications  that 
are  required  for  all  FHA-insured  loans, 
and  in  order  to  protect  their  purchase 
money  mortgages,  lenders  in  these 
states,  when  closing  loans,  must 
routinely  check  on  the  judgment  lien 
status  of  all  of  the  purchasers.  If  a 
prospective  purchaser  is  found  to  have 
outstanding  judgment  Uens  recorded 
against  him  that  would  be  superior  to 
purchase  money  mortgage,  the 
r'M:ordation  of  the  deed  and  mortgage 
would  be  postponed  until  the  matter 
could  be  resolved. 

This  routine  examination  of  the 
judgment  lien  status  of  purchasers 
probably  explains  why  the  Department 
has  never  experienced  any  losses  in 
connection  with  the  waiver  provisions 
of  §  203.390(b)  as  it  is  currently  written. 
Nevertheless,  the  revision  needs  to  be 
made  to  preclude  any  such  losses  in  the 
future.  If  a  mortgagee  were  to  record  a 
mortgage  which  in  fact  is  in  second 
position  to  judgment  liens  against  a 
purchaser,  (lie  only  ground  HUD  might 
have  to  disallow  the  mortgage  insurance 
ciaim  would  be  on  the  basis  of  the 
mortgagee's  having  committed  fraud  or 
material  misrepresentation  in  having  the 
lean  insured.  Disallowance  of  the 
insurance  claim  would  be  dependent  on 
HUD'S  showing  that  the  mortgagee  knew 
about  the  prior  liens,  originated  the 
mortgage,  and  made  the  certification  to 
HUD  in  spite  of  them.  This  possible 
recourse  clearly  does  not  proi-ide  HUD 
with  much  protection. 

To  provide  this  protection  it  is 
necessary  to  revise  §  203.390(b),  as  is 
done  in  this  n.:!e,  to  exclude  from 
coverage  under  its  waiver  provisions 
liens  that  have  already  been  recorded 
again";*  'he  -mr*2''sor 

Nature  of  Rule  .Making 

It  is  the  policy  of  the  Department  to 
publish  rules  for  public  comment  before 
developing  a  rule  for  effect.  However,  in 
a  particular  case  where  notice  and 
public  con^.ment  are  not  required  by 
statute,  the  procedure  lor  advance 


public  comment  may  be  omitted  if  the 
Department  determines  it  is 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  In  this  case,  the 
Department  finds  that  the  sohcitation  of 
public  comment  before  issuing  this  rule 
for  effect  is  unnecessary  and  would 
serve  no  public  purpose.  The  rule  will 
not  adversely  affect  the  interests  of  any 
mortgagee,  mortgagor  or  lender,  nor 
should  it  require  any  changes  in  existing 
loan  closing  and  settlement  procedures. 
The  rule  essentially  provides  HUD  with 
protection  against  a  negligent 
examination  of  the  judgment  lien  status 
of  purchasers  in  those  states  where  such 
examinations  are  necessary. 

Procedural  Matters 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  .States-based 
enterprises  to  compete  with  foreign- 
baseci  enterprises  in  domestic  or  export 

markets. 

In  accordance  with  5  U.S.C.  605fb) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
would  apply  only  in  very  specific  and 
limited  situations  and  any  entities  that 
may  be  affected  by  the  rule  will  have 
had  a  more  than  adequate  opportunity 
to  protect  themselves. 

This  rule  was  listed  as  item  number 
1459  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  26.  1993  (58  FR  24382.  24413).  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  nor  affeci  the 
physical  conditions  of  project  areas  or 
building  sites,  and.  therefore,  are 
categorically  excluded  from. the 
requirements  of  the  National 
Environmental  Policy  Act. 


Executive  Order  12612.  Federalism 

The  General  Council,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  Federalism 
implications  and.  thus,  are  not  subject 
to  review  under  the  Order.  The  rule 
does  not  change  in  any  way  existing 
relationships  between  HUD.  the  states 
and  local  governments. 

Executive  Order  1260r,.  The  Family 

The  General  Council,  as  tne 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  is  technical  in  nature.  It  relates 
solely  to  the  acceptance  by  the  Secretary 
of  mortgages  on  property  formerly  held 
by  the  Secretary. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.117. 

List  of  Subjects  in  24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Indians — lands,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  24  CFR  part  203  is 
amended  as  follows: 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  203  is  revised  to  read  as  follows; 

Authority:  12  U.S.C.  1709. 1710. 1715b;  in 
addition,  subpart  C  is  also  issued  under  12 
U.S.C.  1715U. 

2.  Paragraphs  (b)  of  §  203,390  is 
revised  to  read  as  follows: 

§  2C3.390     Waiver  of  title— n^or^gages  or 
P'operty  formerly  heiO  by  -.he  Secretary. 

...»  * 

(b)  Property  sold  by  the  Secretary.  (1) 
If  a  property  held  by  the  Secretary  is 
sold  by  the  Secretary  who  also  insures 
a  mortgage  financing  the  sale,  and  the 
mortgage  is  later  reassigned  to  the 
Secretary  or  the  property  covered  by  the 
mortgage  is  later  conveyed  to  the 
Secretan,-,  ihe  Secretary  will  not  object 
to  title  by  reason  of  any  lien  or  other 
adverse  interest  arose  from  a  lien  or 
interest  that  had  already  been  recorded 
against  the  mortgagor. 

(2)  The  Secretar>'  will  accept  an 
assignment  of  a  mortgage  executed  in 
connection  with  the  sale  of  property  by 
the  Secretary,  where  the  mortgagee  is 
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unable  to  compiete  fort-cir.sure  because 
of  a  defect  in  the  mor'tinse  .nstmment. 
a  defect  in  the  U;:"*=;af>'  transaction,  or 
a  defect  in  tit!-  w;,    ;;  ,-v,.-,;,^d  at  or  prior 
to  the  time  tl>-  ::■   r-^M^f  v.  as  filed  for 
record,  except  wn^  ^  *•.,.  defect  arose 
from  a  Hen  or  interest  tnal  had  already 
been  recorded  against  the  mortgagor  on 
the  date  that  the  mortgage  was  filed  for 
record.  Except  for  the  case  of  a  lien  or 
interest  that  had  already  been  recorded 
against  the  mortgagor,  the  Secretary  will 
not  object  to  title  by  reason  of  any  of  the 
above  defects. 

Dated:  June  17,  1993. 

Nicholas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 

[FR  Doc.  93-15541  Filed  6-30-93;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28CFR  Pano 


^Attorney  Genera!  O'-oer  No 
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Delegation  of  Author:ty  to  Settle 
Certain  Claims  Against  the  Drug 
Enforcement  Administration 

AGENCY:  Department  of  Justice. 
ACTiON:  Final  rule. 


SUMMARY:  This  rule  delegates  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  the  authority  to 
settle  certain  personal  injury  or  property 
damage  claims  arising  out  of  the 
activities  of  DEA  investigative  and  law 
enforcement  personnel.  This  rule  is 
enacted  to  improve  the  efficiency  of  the 
^■■partment  of  Justice. 
EFFECTIVE  DATE:  July  1,  IQ^l 
FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  F.  Hoffman.  Chief  Counsel.  Drug 
Enforcement  Administration. 
Washington.  DC  20537  (202)  307-8085. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  31  U.S.C.  3  724,  the  Attorney  General 
is  authorized  to  settle  claims,  for  not 
more  than  $50,000.00  in  any  one  case, 
for  personal  injury  or  property  damage 
"caused  by  an  investigative  or  law 
enforcement  officer  •  *  •  who  is 
employed  by  the  Department  of  Justice 
acting  within  the  scope  of 
employment,"  which  cannot  be  paid 
under  the  Federal  Tort  Claims  Act,  28 
U.S.C.  2401(b),  2671-2680.  In  order  to 
facilitate  the  settlement  of  such  claims 
arising  out  of  the  actions  of  DEA 
personnel,  the  authority  to  settle  such 
claims  is  being  delegated  to  the 
Administrator  of  the  DEA. 


This  rule  relates  to  the  internal 

nianaaennent  of  the  Department  of 
Justicf",  Ther^^fore.  pursuant  to  5  U.S.C. 
553,  It  IS  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  and  may 
be  effect.ve  less  than  30  davs  af'>" 
publication  in  the  Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291  As  required  bv  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  mie  will  not  have  a 
significant  impact  on  small  business 
entities.  With  respect  to  Executive  Order 
12612,  it  is  certified  that  this  rule  will 
have  no  Federalism  impact.  The 
delegation  of  claims  settlement 
authority  directly  to  DEA  will  facilitate 
the  resolution  of  claims  presented  by 
the  public. 

List  of  Subjects  in  28  (  i  R  r  art  0 

Authority  delegation  tuovemment 
agencies).  Government  employees. 
Organization  and  functions 
(Government  agencies),  Whistleblowing. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  R  of  28  CFR  part  0  is 
amended  as  follows: 

PART  &— ORGANIZATION  QF  T^F 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows; 

\  ut.'.ority:  5  U.S.C.  301;  28  USC.  509. 
510,515-519. 

2.  Section  0.103a  is  added  to  read  as 

fnllnw";- 

§0,1C3a     Delegations  fesoeciing  ciaims 
aga.nst  the  D^ug  Enforcement 
Administration. 

(a)  The  Administrator  of  DEA  is 
authorized  to  exercise  the  power  and 
authority  vested  in  the  Attorney  General 
under  the  Act  of  December  7. 1989. 
Pubhc  Law  101-203, 103  Stat.  1805  (31 
U.S.C.  3724)  with  regard  to  claims 
thereunder  arising  out  of  the  lawful 
activities  of  DEA  personnel  in  an 
amount  not  to  exceed  $50,000.00  in  any 
one  case. 

(b)  Notwithstanding  the  provisions  of 
28  CFR  0.104.  the  Administrator  of  DEA 
is  authorized  to  redelegate  the  power 
and  authority  vested  in  him  in 
paragraph  (a)  of  this  section  to  the  Chief 
Counsel  of  DEA  and  the  Chief  Counsel's 
designee  within  the  Office  of  Chief 
Counsel.  This  authority  shall  not  be 
further  redelegated  below  the  Associate 
Chief  Counsel  level. 


Dated:  June  18. 1993. 
Janet  Reno. 

Attorney  General. 

{FR  Doc.  93-15059  Filed  6-30-93;  8:45  am) 
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Amendn-ie'-t  tc  'ne  A;'o'npy  Ge--iera!'f 
Mlncrtty  Language  Gu-aennes   New 
Coverage  Deterr»-i, nations  Under  tne 
Vcting  Rights  Liinguage  Assistance 
Ac*  ct  ^992 


ft:.E 


ncy:  Department  of  Jurtic*. 


action:  Final  mle 


suMMAffr;  Thii  n,ik  upd«tM  th» 
Appendix  to  iht  Attomwy  G«sMrt!  • 
interpretiv*  guicl»hiiM  uo6m  ti» 
minonty  knguagt  provtuooj  of  Iht 
'Noting  Rigbti  Act  to  rwflecJ  ihn 
enactment  of  the  Voting  Rjg.h!j 
Language  Assistance  Act  of  i&S2  and 
the  coverage  de*f  r       -tions  of  the 
Director  of  the  Census  pursuant  to  that 
act.  It  also  makes  minor  changes  in  the 
text  of  the  guidelines  to  conform  them 
to  the  new  enactment  and 
determinations.  It  does  not  reflect  any 
change  in  the  Attorney  General's 
interpretation  of  the  substantive 
requirements  of  the  minority  language 
provisions  of  the  Voting  Rights  Act. 

EFFECTIVE  DATE-  Tnlv  1    IQQI 

c.;ip  ti_i(jT,,£p  :i»,C9r4MA"'10N  CCN""ACT: 

David  H.  Hunter.  Attorney,  Voting 
Section,  Civil  Rights  Division, 
Department  of  Justice,  P.O.  Box  66128, 
Washington.  DC  22035-6128,  202-307- 
2898. 

SUPF EME  'vTARY  INFORMATION:  Pursuant 

to  the  Voung  Rights  Language 
Assistance  Act  of  1992  (the  "1992 
amendments"),  Public  Law  102-344. 
106  Stat.  921,  the  Director  of  the  Census 
published  in  the  Federal  Register  on 
September  18. 1992.  new 
determinations  of  coverage  under 
section  203(b)  of  the  Voting  Rights  Act 
of  1965,  as  amended.  42  U.S.C.  1973aa- 
la(b),  57  FR  43213.  This  amendment 
conforms  the  Attorney  General's 
minority  language  interpretive 
guidelines.  28  CFR  part  55,  to  the  new 
determinations  of  coverage  and  to  the 
changes  made  in  the  Voting  Rights  Act 
by  the  1992  amendments. 

Section  203  of  the  Voting  Rights  Act. 
which  requires  covered  jurisdictions  to 
use  minority  languages  in  the  electoral 
process,  was  added  to  the  Voting  Rights 
Act  in  1975  and  extended  in  1982.  The 
1992  amendments  extend  section  203 
until  August  6.  2007.  and  expand  the 
section's  coverage  formula. 
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Section  55.6  of  these  guidelines  has 
been  re^Titten  to  reflect  the  altered 
coverage  formula.  The  Appendix,  which 
hsts  jurisdictions  covered  under  the 
Voting  Rights  Act's  minority  language 
req'^irements,  has  been  revised  to  reflect 
the  determmati.ons  of  the  Director  of  the 
Census  under  the  new  formula,  and 
minor  changes  have  been  made  in  other 
sections  of  these  guidelines. 

Coverage 

As  enacted  in  1975.  section  203 
mandated  the  coverage  of  jurisdictions 
in  which  more  than  5  perr:ent  of  the 
citizen  voting  a«e  population  were 
members  of  a  single  language  minority 
group  and  in  which  the  illiteracy  rate  of 
the  language  minority  group  members 
was  higher  than  the  national  illiteracy 
rate,  This  formula  was  retained  m  1982, 
but  the  determinations  made  pursuant 
to  the  1982  amendments  were  to 
include  as  mjembers  of  a  language 
minority  group  only  those  persons  "who 
do  not  speak  or  understand  English 
adequately  enough  to  participate  in  the 
electoral  process  •   •   •  ."  Under  the 
1992  amendments,  this  limitation  is 
now  part  of  section  203.  The 
explanation  of  the  5  percent  criterion 
(which  includes  two  alternative 
approaches)  hasbe^n  simpUfied  in 
§  55, 6(a)  and  now  is  described  as 
follows: 

(1)  PoiiUcal  subdivision  approach  A 
political  subdivision  is  cox-vr^d  if— 

(i)  Mor«  thar.  5  portent  of  it.s  voT;r.^  ^,it5 
citizens  are  member?  of  a  single  language 
minonty  gn)up  and  are  Urnited-English 
prtDficitTit,  and 

(u)  The  illiteracy  rate  of  such  language 
minority  citizens  in  the  political  jubdivision 
is  higher  than  the  national  illiteracy  rate. 

(2)  State  approach  A  political  subdivision 
it  covered  if— 

(i)  it  18  located  m  a  state  in  which  rriore 
than  5  pwrcen'  of  :he  voting  age  citizens  are 
members  of  a  single  language  minority  and 
axe  Iimited-Er.gl.sh  proficient: 

(ii)  The  illiteracy  rate  of  such  language 
rnmonry  citizens  in  the  state  is  h,gher  than 
the  national  illiteracy  rete;  and 

(ill)  Five  percent  or  more  of  the  voting  age 
citizens  of  the  political  subdivision  are 
member*  of  sucn  language  raiaonty  group 
and  are  limited-English  proficient. 

The  1992  amendments  added  two 
bases  for  coverage,  one  bav»d  on  the 
number  rather  than  the  percentage  of 
language  minonty  group  members,  and 
the  other  based  on  the  presence  of 
Indian  reservations  satisfying  certain 
criteria.  The  new  bases  are  described  as 
followrsin  §  55.6(a); 

(3)  Sumencal  approach  A  polit^ra! 
lubdivision  is  covered  if — 

(i)  Mor«  than  lOJMO  of  its  voting  age 
citizens  are  members  of  ■  single  language 
minonty  group  «nd  are  limited-English 
proficient,  and 


(li)  The  Illiteracy  rate  of  such  language 
minority  citizens  In  the  political  subdiviiion 
if  higher  than  the  national  illiteracy  rate. 

(4)  Indian  reservation  approach  A 
political  subdivision  Is  covered  if  there  is 
located  within  its  borders  all  or  any  part  of 
an  Indian  reservation — 

(i)  In  which  more  than  5  percent  of  the 
voting  age  American  Indian  or  Alaska  Native 
citizensaremembersof  a  single  language 
minority  group  and  are  limited-English 
proHcient,  and 

(ii)  The  illiteracy  rate  of  such  language 
minority  citizens  is  higher  than  the  national 
illiteracy  rate. 

Additional  definitions  used  in 
coverage  determinations  provided  by 
the  1992  amendments  have  been  added 
to  §  55.6(b). 

(.)th(;r  Gianges 

The  changes  made  in  §§  55.1,  55.7, 
55.17,  and  55.20  are  self-explanatory 
The  change  in  S  55.13(b)  eliminates  a 
misleading  reference. 

Absence  of  Comment  Period 

Because  this  revision  of  the  Attorney 
General's  minority  language  guidelines 
only  conforms  the  guidelines  to  the 
changes  effected  by  the  1992 
amendments  and  to  the  determinations 
of  the  Director  of  the  Census  of  coverage 
under  section  203(b).  which  under  the 
terms  of  that  section  are  not  subject  to 
judicial  review,  and  makes  other  minor 
technical  changes,  it  is  an  interpretive 
rule,  and  therefore  is  published  without 
notice.  Under  S  55.24,  comments  and 
suggestions  on  these  guidelines  are 
welcome  at  any  time 


Rulemaking  Requirements 

Under  the  definition  of  section  1(b)  of 
E.0. 12291,  this  amendment  does  not 
constitute  a  major  rule  .Accordingly,  a 
regulatory  impact  analysis  has  not  been 
prepared.  Because  this  amendment  is 
excepted  under  5  U  S  C.  553(b),  a  final 
regulatory  flexibihtv  analysis  is  not 
required  under  5  US  C,  604.  This  rule 
does  not  have  federaUsm  implications 
warranting  the  preparation  of  a 
Federalism  .Assessment  in  accordance 
with  section  6  of  E.O,  12612. 

List  of  Subiects  in  28  CFR  Part  55 

Administrative  practice  and 
procedure,  Qvil  rights,  Elections, 
Voting  rights. 

Dated  June  18,  1993 
Unel  Reno, 
*>  ttomey  General. 

Accordingly,  part  55  of  title  28  of  the 
Code  of  Federal  Rftgulations  is  amended 

as  set  fortli  below 


PART  55— IMPLEMENTATION  OF  THE 
PROVISIONS  OF  THE  VOTING  RIGHTS 
ACT  REGARDING  LANGUAGE 
MINORITY  GROUPS 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows. 

Authority:  5  U.S.C.  301;  28  U.S.C  509, 
510.  42  L'.S  C.  1973b.  1973)(d),  1973aa-U, 
1973aa-2, 

555.1    [Amended] 

2  Section  55  1  is  amended  in  the 
definition  of  "Act"  by  removing, 
following  the  words  "fl9  Stat.  400,",  the 
word  "and"  and  by  adding,  following 
the  words  "96  Stat,  131.",  the  words 
"and  the  Voting  Rights  Language 
Assistance  Act  of  1992,  Public  Law  102- 
344,  106  Stat.  921.". 

3.  Section  55,6  is  revised  to  read  as 
follows; 
%  55.6    Coverage  under  section  203(c). 

(a)  Covcragp  formula.  There  are  four 
ways  in  which  a  political  subdivision 
can  become  subject  to  section  203(c),' 

(1)  Political  subdivision  approach.  A 
political  subdivision  is  covered  if — 

(i)  More  than  5  percent  of  its  vo'ing 
age  citizens  are  members  of  a  single 
language  minority  group  and  are 
limited-English  proficient,  and 

(ii)  The  illiteracy  rate  of  such 
language  minority  citizens  in  the 
political  subdivision  is  higher  than  the 
national  illiteracy  rate, 

(2)  State  approach.  A  political 
subdivision  is  covered  if— 

(i)  It  is  located  in  a  state  in  which 
more  than  5  percent  of  the  voting  age 
citizens  are  members  of  a  single 
language  minority  and  are  limited- 
English  proficient; 

(li)  The  illiteracy  rate  of  such 
language  minority  citizens  in  the  state  is 
higher  than  the  national  illiteracy  rate; 

and 

(iii)  Five  percent  or  more  of  the  voting 
age  citizens  of  the  political  subdivision 
are  members  of  such  language  minority 
group  and  are  limited-English 
proficient. 

(3)  Numerical  approach  A  political 
subdivision  is  covered  if — 

(i)  More  than  10,000  of  its  voting  age 
citizens  are  members  of  a  single 
language  minority  group  and  are 
Umited-English  proficient;  and 

(ii)  The  illiteracy  rate  of  such 
language  minority  citizens  '"  tbe 
pohtical  subdivision  is  higher  than  the 
national  illiteracy  rate, 

(4)  Indian  reservation  approach.  A 
political  subdivision  is  covered  if  there 
is  located  within  its  borders  all  or  any 
part  of  an  Indian  reservation — 

(i)  In  which  more  than  5  percent  of 
the  voting  age  American  Indian  or 


»The  critarlt  for  coverage  are  coataised  la 

section  203(b). 
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Alaska  Native  citizens  are  n-bu.btrs  of  a 
single  language  minority  group  and  are 
limited-English  proficient;  and 

(ii)  The  illiteracy  rate  of  such 
language  minority  citizens  is  higher 
than  the  national  illiteracy  rate. 

(b)  Definitions.  For  the  purpose  of 
determinations  of  coverage  under 
section  203(cl,  limited-English 
proficient  means  unable  to  speak  or 
understand  English  adequately  enough 
to  participate  in  the  electoral  process; 
Indian  reservation  means  any  area  that 
Is  an  American  Indian  or  Alaska  Native 
area,  as  defined  by  the  Census  Bureau 
for  the  purposes  of  the  1990  decennial 


census;  and  iinieracy  means  the  failure 
to  complete  the  fifth  primary  grade. 

(c)  Determinations.  Determinations  of 
coverage  under  section  203(c)  are  made 
with  regard  to  specific  language  groups 
of  the  language  minorities  listed  in 
section  203fe). 

§55.7    [Ar-enoedl 

4.  Section  55.7  is  amended  by 
removing,  in  paragraph  [c],  the  word 
"1992"  and  adding,  in  its  place,  the 
word  "2007". 

§55.13     ia--6-3ed] 

5.  iicLiiu;,  jj,i3  is  amended  by 
removing,  in  paragraph  Cb),  the  words 
"pursuant  to  section  4(f)(4)". 


§55.17 


led] 


6.  Section  55.17  is  amended  by 
removing,  following  the  words  "are 
provided  to",  the  words  "less  than"  and 
adding,  in  their  place,  the  words  "fewer 
than". 

§55.20    [Amended] 

7.  Section  55.20  is  amended  by 
removing,  in  paragraph  (c)  following  the 
words  "by  a  person  of,  the  word  "his" 
and  adding,  in  its  place,  the  words  "his 
or  her". 

8.  The  Appendix  to  part  55  is  revised 
to  read  as  follows: 


Ai'ipp 


mux 


•■ifl  'iS- lunsdic  t'l 


!  n  k  t  i  1 1  ( ■  r  = 


i<  r  SecUons  4(f)(4)  and  203(c)  of  the  Voting  Rights  Act  of  1965 
Amended  ' 

[Acplicabte  language  nmority  group{s)l 


Jurisdiction 


AJaska: 

Aleutians  East  Borough  

Aleutians  West  Census  Area 
BetheJ  Census  Area 


B 


B,3v  Bc'ough , 

Dillingham  Census  Area 

Kenai  Peninsula  Borough  

Kodiak  Island  Bcrojgh  „. 

^ake  and  Pemnsuia  Bcough 


SK,aG;wav•>aH^•a'•A^g:,x^^ 
5c!jt"-east  ^3rDa^'"<,s  Census  A 
Va.'Jez-Cc'dca  Census  Area  , 
Waao  Ma"iDton  Census  Area  ^. 

*',.:«:rt'V,,;. ,~^KjK  Ce^.sus  A-«a 


Coverage  under  sec.  4(f)(4) ' 


Alaskan  Natives  (statewide) 


V.5  Area 


M/izona. 

Apache  County ._ 

Coconino  County 

Gila  County 

Graham  County  

Greenlee  County 

MancGoa  County 


Coverage  under  sec.  203(c)' 


'■•a.a;; 
Pima  C 
Pinai  C 
Santa 


Yuma  County 


-■cunty  

un!y  

J"'^V  

County 


junty 
^ty  ... 
liy  ... 
jnty  .. 


hfornjg; 

Coiusa  C.;-. 
Fresnc  Ck 
'•^■uer.a'  Co. 

'-^yo  Coun\  

Kern  Count>' 

Kings  CounTy  „.... 

LaKe  County 

Los  Angeles  Count/ 

Merced  C^3unf>'   , 

Monterey  County  

Orange  Counr^   


Spanish  heritage  (statewide) 

American  Indian  

American  Indian  , 


American  Indian 
American  Indian 


Spanish  heritaae 


Spa'- 


^!e^taQ(5 


Alaskan  Natives  (Eskimo). 

Alaskan  Natives  (Aleut). 

American  Indian  (Athapascan.  Tanaina).  Alas- 
kan Natives  (Eskimo). 

Alaskan  Natives  (Eskirrw). 

Alaskan  Natives  (Eskimo). 

Alaskan  Natives  (Eskimo). 

Alaskan  Natives  (Aleut,  Eskimo). 

American  Indian  (Athapascan).  Alaskan  Na- 
tives (Aleut,  EskirTK)). 

Alaskan  Natives  (Eskimo). 

Alaskan  Natives  (Eskimo). 

Alaskan  Natives  (Eskinw). 

American  Indian  (Tlinglit). 

American  Indian  (Athapascan). 

American  Indian  (Athapascan). 

Alaskan  Natives  (Eskimo). 

American  Indian  (Athapascan,  Kuchin).  Alas- 
kan Natives  (Eskimo). 

American  Indian  (Apache.  Navajo.  ZunI). 

American  Indian  (Havasupai.  Hopi.  Navi^). 

American  Indian  (Apache). 

American  Indian  (Apache). 

Spanish  heritage. 

An>erican   Indian   (Pima,    Yavapat).  Spanish 

heritage. 
American  Indian  (Apache.  HopI,  Nav^o). 
American  Indian  (Pinrw),  Spanish  hentage. 
American  Indian  (Apache,  Pima). 
Spanish  heritage. 
American  Indian  (Delta  River  Yuma,  Yuma), 

Spanish  heritage. 

Asian  American  (Chinese).  Spanish  heritage. 
Amencan  IrxJian  (Wintun). 
Spanish  heritage. 
Spanish  heritage. 
American  indian  (Spanish). 
Spanish  heritage. 
Spanish  heritage. 
American  »od»an  (Spanish). 
Asian  American  (Chif>ese,  Ripino,  Japanese, 
Vietnamese),  Spanish  heritage. 

Spanish  heritage. 

Asian  American  (Vietnamese).  Spanish  herit- 
age. 


UMI 
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Jurictfdion 


ur-y 


Sar^  3e"^'c  Co 

5a"  D'«gc  C :■-'"•"<    

Sar  '^'a"c  s:o  C^ijnty 
Santa  C!a-a  County  ... 

Tulare  Cc^.'-V  

'vantb'a  County 

v.ca  Ccu-V 

Coi;'a':!c 

A.a'^csa  County  

A-::'.^.e'a  C.o<jnry  


Cc^-?  :s  C:-.-nty  « 

C:^-^  a  C;„' ty 

^a  ^"a'a  C-~uf^ty  

Las  Anip-as  Co<..nty  

Mortezijf^a  Coonty 

Otero  Co'^^%'        

Rio  Grarce  Coonty » 

Saguac^e  C.x^-/  « ■ 

CcnnectiCLt 

Pair^ieid  Cour'-y   a.-iogeport  Town  . 

Martford  Cotirrv 

HarTlcrd  Town    

New  3ntain  Town  

Wn<j^an  County  Windham  Town 
Fic^'Ca 

S'Owa^o  Cc'unty  


Coverage  under  sec.  4(f)(4) ' 


Spanish  heritage 


^nty 


a'sh 


Co'tier  Cci-nty  .. 
Daae  Cc<^nfy  .... 
G  aoes  Cc^nty  , 
^a'Oee  C'::-nty 
■-e'-O'"*  Cci..^".' 

'  •-  -    -  -  a 

C'a^;e  County  .. 
V  jrro^  County  .. 

-aAa 

-o^otu  '^  County 

*.a>..ai  Cci-"ty  

Maui  County 

Idaho 

Bannock  County 
Bingnam  County 
0w\*^99  County  , 
PiDwer  County    ... 

Illinois  Coc"  CO'^r"/ 

Iowa  '3""a  Ccu'"'» 

LO'UiS  a-a   A,cv9  'as  = 

Massac  ^se"s 

Essex  Cou"-,   -.a-v-e^cf 
Ha'^Dden  Ccu^ty: 

'^ciyOKe  Ci"/ 

Sc^'-g'^S'-d  City , 

S..**OiK  County, 
Boston  City  

Chesea  dty     . 

M:cn^  gar 

A;iega.n  Counry-  C'voe  ' 

Oceana  Courry   Cc^'a* 

Sagmav.'  Ccun% 

Buena  '/'is'a  'ow^srip  . 

Z:'wa'uK69  "ow^snio   .... 
MiSSiSSiOPi 

Jones  Counr/   

Kemper  Coun'^/  

^eaKe  Ccunry    , 

Nesnoca  County  , 

Newton  Cc^rt-^  , 

'/vmston  Cour"y   

Nevada 

E  ko  Cour"/      


Spanish  heritage 


Spanish  heritage 

Spanish  heritage 
Spanish  heritage 


Spanish  heritage 


Dity 


^"ip  . 
-  snip 


Spanish  heritage 
Spanish  heritage 


Coverage  under  sec  203! 


Spanish  hentago. 
Spanish  hertaga 
Spanish  hentage. 
Spanish  he-^tage 
Asian  American  i Chinese). 
Spanish  hentage. 
Spanish  hentage. 
Spanish  hentage 


Spanish  hentago 
Spanish  nentage 
Spanish  heriage 
Spanish  hentage 
Spanish  hentage, 
Anencan  Indian  (Ute). 
Spanish  heritage 
American  Indian  Ute). 
Spanish  hentage 
Spanish  heritage 
Spanish  neritage 

Soanish  heritage 

Spanish  heritage 
Spanish  heritage 
Spanish  hentage 


bQ<: 


Amencan  Indian  'At.kasuxi.  Muskogee'' 

ish  hentage 
American  Indian  iMtkasuki). 
Amencan  Indian  (Mikasijk'^   Span'sh  heritage 
Amencan  Indian  (Muskogeei 
Spanish  heritage 

American  Indian  (Mikas-jki,  MuSKogee^ 
Spanish  hertage 
Spanish  heritage 


Asian  Amencan  (Filipmc,  Japanese). 
Asian  American  .^li  pmo). 
Asian  Amencan   f^.iipi^c). 

Amencan  Indian  iShcshoni). 
Amencan  Indian  iShoshoni). 
Amencan  Indian  iShoshoni). 
Amencan  Indian  (Shoshoni). 
Spanish  hentage. 
Amencan  Indian  (Fcxi 
Amencan  Indian  (f^rench). 

Spanish  hentage 

Span-sh  hentage 

Spanish  hentage  ^ 

Spanish  heritage 

Spanish  heritage,  -^^ 

Spanish  hentage, 
Spanish  hentage 


Spanish  hentage 

Amencan  Indian 
Amencan  Indian 
Amencan  Indian 
Amencan  Indian 
Amencan  Indian 
Amencan  Indian 


(Choctaw,. 
(Choctaw) 
(Choctaw), 
(Choctaw), 
(Choctaw) 
(Choctaw), 


Amencan  Indian  (Shoshonij. 


Federal  Regi.ster  /  Vol 


)R.    \; 


Thufiii-n. 


jA«i"'«.-'*  Ufij  mo*  '^•"..- 


■y-^JoiiH 


■Ju'iSOlCtKXI 


'^   ■"VS'i  '  ,'  ',      ... 

Benoaliik)  County  .. 


a.es  County 
i'c.a  County  .. 


Dcya  An^iri  Cojnty 
r.driv  C:-.jnty 

Grant  County  

Guadalupe  County 

Harding  County 

f^idalgo  County  ..... 

-oa  County  

Luna  County 

McKinley  County  ... 

Mora  County  , 

O'jay  Counry      , 

RiO  A'nDa  -County  ., 


'»e:t  OOunfy   ... 
iS"  COLi"fy  ..., 

Sa-^  M.gjfi,  Coijnty  , 
S a '■.■:;'■  ■'.■3 ■  CL);jnty   .... 


^"ta  -e  County 
5':xo'-'o  County  .. 

'''acs  C^jr-ty  

'or'a'-<e  County 

.  f^Kxi  County  

alencia  County  . 

.  ^ork: 


0-^'*-v:is  i. ->.!«'  «,»c.  4<fH4)' 


-■^  ™- 


B'onx  County  

^rankNn  County 

K  ngs  County  

New  York  County 

Qjeens  County  

SuftoJk  County 
Westcheste'  County  .... 
No^  Ca'-oJina   ja'^sc"  C-"j. 
Nort*^  Dakota 

Bsn&.'^n  Coun%    

Ed<t/  Counry        . 

Ramsey  Courrv  

Cx!a"ion-ia    A,la:.r  County  „ 

Ore-gon  Maineur  Counrv    

Pennsy'vgnia   Pn/'ajA.pnia  County 
^'noOe  !s:ana 

Providence  COijnt-;  Ce- ;:a:  'd 
Soutt^  Dakota 

Dewey  County    

Gregory  County  

Lyman  County 

Mei!eHe  County ^ 

Stiannor  County ^._ 

Todd  C'Ounry 

Tnpp  Counfy  

Z:e&a-^  County 

"^exas  

Andrews  Coun'y    

Atascosa  County 

Baiie-)  County ^_™._. 

Bee  County  „-„...^ 

&exaf  County 


Spanish  heritage 
Spanish  heritage 


..ty 


American  Indian 


American  Indian 

Anierican  Indian 

America" 


an 


Spanish  heritage  (statewide) 


Coverage  under  sec.  203<c)* 


American  (rvlian  (Paiute). 


Sparush  heritage 
Spanish  heritage 
Spanish  heritage 
Spanish  heritage 
Sparvsh  heritage 


Span- 


(Jicanlla.  I^avajo).  Spanish 


American  Indian  (Keres.  Nav:^.  TJwa). 
Ish  heritage. 

Sparush  hentage. 

American  Jndian  (Keres,  Navajo.  ZunJ).  Span- 
ish heritage. 

Spanish  heritage. 

Spanish  hentage. 

Spanish  hentage. 

Sparush  hentage. 

Spariish  hentage. 

Spanish  hentage. 

Spariish  heritage. 

Spanish  hentage. 

Spanish  heritage. 

Arr>ertcan  Indian  (Navajo,  Zuni). 

Spanish  hentage 

Spanish  hentage. 

Amencan  irxJian 
heritage. 

Spanish  hentage. 

Amencan  Indian  (Navaio). 

Spanish  heritage. 

American    Indian    (jicarilla.    Keres.    Navajo. 
Towa). 

Spanish  hentage. 

Amencan  Indian  (Navajo),  Spanish  hernaga. 

American  Indian  (Tiwa).  Spanish  hentage 

Spanish  heritage. 

Spanish  heritage. 

Anierican  Indian  (Keres.  Tiwa).  Spanish  herit- 
age. 

Spanish  hentage. 

American  Indian  (Mohawk) 

Asiein  Amencan  (Chinese),  Spanish  herrtage. 

Asian  American  (Chinese),  Sparxsh  heritage. 

Asian  American  (Chinese),  Spanish  heritage. 

Spanish  heritage. 

Spanish  heritage. 


An>erican  Indian  (Dakota). 
American  Indian  (Dakota). 
American  lr>dian  (Dai<ota). 
American  Indian  (Cherokee). 
American  Indian  (Palute). 
Speinlsh  heritage. 


Spanish  heritage. 

American  Indian  (Dakota). 
American  Indian  (Dakota). 
American  Indian  (Dakota). 


American  Indian  (Dakota). 
American  Indian  (Dakota). 
American  Indian  (Dakota). 


Spanish  heritage 
Spanish  heritage 
Spanish  heritage 
Spanish  heritage 
Spanish  heritage 
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|Acp*eaW*  linBu«0«  "'w^  91^.0015 


JunsdiCJOn 


Brooks  C 
Cahour 


Coonry 


Camefcx^  Courtv  

Castrc  Ccixry       

Coc^ran  C'".-unry  

Gonial  CooPty  _ 

CofKhc  Cc\.-Pty  

CrccKet  Cci^'"'"/     

Croscy  Goc"^/ 

Cuibersofi  Ccur-v  

Dallas  Cc'^r-y      

Dawsc^  Ccurtf  

Deaf  Sr^Nt^  'Ccunty  

Dew'tt  C'Cu^*'/      

Dickens  Coorry   

Dtmmt  County  

Duval  Courry  

Eciof  Coo^^/  

Eawarcls  County  

E'  Paso  Cour-y    

Fioyd  County  

Fno  County  

Gaines  County  » 

Garza  Court/ „ 

GiasscocK  County  ....... 

Gonad  Coun-y 

Gon^ates  Coun*y  

Gaudaiupe  County 

Haia  County  

Harns  County 

Hays  County  

HicJaigo  County  » 

Hockiey  Coun-^y 

Howard  County  

Hudspetn  County  

;non  Counry       

J9«  Dav:s  County  

Jim  Hogg  County  

^in^  Weiis  County  

Kar^i9S  GOurry   , 

Kenrsi-y  County  , 

Kent  Ccunry  , 

Kinney  County   

Kleoerg  County  

La  Sai'e  Coun^  

Lar"'D  COun'-y       

Live  Gai'  Counry  

L-EDccK  County 

L/nn  County  

Mar*in  Counry  

Maver'CK  County  

M:C-":o^  County 

McMuiien  County  

Medina  County , 

Menard  County  , 

Miotand  County 

Mttcneil  County  

Moore  County  

Solan  County  

Nueces  Gounty  

Parr^ef  County 

Pecos  County  

Poik  C'Dunry      

P'esidio  County  

Reagan  County 

Peeves  County  , 

Petugio  County  , 

Punneis  County  

San  Patncto  Gounty 

Sct^ieicher  County   .. 


Coverage  under  sec  4(D{4i 


Coverage  under  sec 


Spanish  nentage 
Spanish  hentage. 
Spanish  heritage, 
Spanish  hentage 
Spanish  heritage 
Spanish  heritage 
Spanish  hentage, 
Spanish  heritage. 
Spanish  herrtage 
Spanish  heritage 
Spaiish  heritage 
Spanish  hentage 
Spanish  heritage 
Spanish  heritage, 
Spanish  heritage, 
Spanish  hentage 
Spanish  hentage 
Spanish  heritage, 
Spanish  hentage. 
Spanish  hentage 
Spanish  hentage, 
Amencan  Indian  (Spamsn; 
Spanish  hentage, 
Spanish  hentage 
Spanish  hentage, 
Spanish  hentage, 
Spanish  hentage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  hentage. 
Spanish  hentage. 
Spanish  heritage, 
Spanish  heritage 
Spanish  hentage 
Spanish  heritage- 
Spanish  hentage 
Spanish  heritage 
Spanish  hentage 
Sparnsh  hentage, 
Spanish  hentage 
Spanish  hentage 
Spanish  heritage 
Spanish  heritage, 
Spanish  hentage 
Spanish  hentage 
Spanisn  heritage 
Spanish  hentage, 
Spanish  heritage 
Spanish  hentage, 
Spanish  hentage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  hentage. 
Spanish  heritage. 
Spanish  hentage. 
Spanish  hentage, 
Spanish  hentage. 
Spanish  heritage. 
Spanish  hentage. 
Spanish  hentage. 
Spanish  hentage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  hentage. 
Spanish  hentage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  hentage. 
Spanish  herttage. 


Spanish  hentage 


IFR  Doc.  93-1 

BILUNG  CODE  ♦■ 


FEDERAL W 
CONCILIATI 

29CFRPart 


AGENCY:  Fed 
Conciliation 
ACTION:  Fina 


Federal 
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'i'lA 


(AppOeabl*  Itnguagc  mmof:!,  group(s)) 


Jurisdiction 


Scurry  County  

Starr  County 

Sutton  County 

Swisher  County 

Tarrant  County 

Terrell  County  

Terry  County 

Tom  Green  County 

Travis  County 

Upton  County 

Uvalde  County  

Vai  Verde  County  .. 

Victoria  County  

Ward  County 

Webb  County 

Wharton  County 

Willacy  County 

Wilson  County 

Winkler  County  

Yoakurn  County  

Zapata  County  , 

7a,'aa  County 

"   Sa'^  J., an  County  . 


Coverage  uncer  sec.  4(f)(4) ' 


Giark  County:  Curtiss  Village 


Coverage  under  sec.  203(c) ' 


Spanish  heritage 
Spanish  heniaqe. 
Spanish  heritage 
Spanish  hentage, 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  heritage. 
Spanish  hentage. 
American  Indian  (Navajo,  Ute). 

Spanish  heritage. 


baHed  out  pursuant  to  section  4  a    See  §  55.7(a)  of  this  part   '^       '  ^^  ^°^'^  ^°"""*'  '"  ^°'^'^°'  ^«*  ^^''*~'  ^'^^  ^^^^^ 

Coverage  detemiinations  were  r-o  sned  at  57  FR  43213  (Sept.  18.  1992). 


5,  1976) 
Oklahoma  have 


IFR  Doc.  93-15462  Filed  6-30-93;  8:45  am) 

BILUNG  CODE  WIO-OI-M 


FEDERAL  MEDIATION  AND 
CONCILiATION  SERVICE 

29CFR  Part  14Q0 

Repeal  c!  Agency  Promulgated  Ethics 
Regulations;  Correction 

AGENCY:  Federal  Mediation  and 

C  cnciliation  Service. 
ACTION:  Final  rule;  correction. 


summary:  The  Federal  Mediation  and 
Conciliation  Service  is  correcting  an 
error  in  amendments  to  the  agency's 

ethics  regulations.  The  amendments 
were  published  in  the  Federal  Register 

nn  .Apr:!  7.  1993  (58  FR  18007). 

EFFECTIVE  DATE:  June  28.  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 

M.  Chasicelson.  Acting  General  Counsel, 
Federal  Mediation  and  Conciliation 
Ser\-ice,  2100  K  Street,  NW., 
Washington!  DC  20427.  Telephone: 
202-653-5270 

SUPPLEMENTARY  INFORMATION:  An  agency 
fwiai  rule  to  repeal  certain  regulations 
on  the  ethical  conduct  of  Federal 
N'ediation  and  ConciHation  Service 
(FMCSl  employees  was  published  in  the 
Federal  Register  on  April  7,  1993  (58  FR 
18007).  The  reason  for  the  rule  was  that 
the  provisions  were  superseded  by 


Office  of  Government  Ethics  (OGE)  rules 
estabUshing  uniform  standards  of 
conduct  and  financial  disclosure 
requirements  for  executive  branch 
employees.  This  document  adds  one 
technical  change;  i.e.,  to  delete  a 
reference  in  29  CFR  1400.735-12  which 
refers  to  §  1400.735-11,  as  that  section 
will  no  longer  exist.  This  change  will 
have  no  substantive  effect. 

Correction 

The  following  correction  is  made  to 
"Repeal  of  Agency  Promulgated  Ethics 
Regulations"  published  in  the  Federal 
Kt  Sister  on  April  7,  1993  (58  FR  18007). 
Tiie  change  reflects  the  deletion  of  a 
reference  to  a  section  (29  CFR  1400.735- 
11)  that  the  agency  has  repealed. 

On  page  18008  in  the  third  column, 
instructional  paragraph  7,  is  added  as 
follows: 

7.  The  introductory  text  to  29  CFR 
1400.735-12(a)(2)  is  revised  to  read  as 
follows: 


OV'ent, 

ts    c^  d  or 


§1-::)C '3S-12  Oufsdee-r;^ 
bvjsfness  acttvt'os  c  ■r'e'e? 
unpaid!. 

(a)  *   •   • 

(2)  Outside  employment  limitations  in 
paragraph  (a)(1)  of  this  section  do  not 
preclude  an  employee  from: 


Dated:  June  28, 1993. 
Ted  M.  ChaskeUon. 
Acting  General  Counsel 
[FR  Doc.  93-15556  Filed  6-30-93;  8:45  am) 

BILUNG  CODE  e733-01-M 


.SiON  BENEE^'  '  G i-AN^Y 

-  o  Q  q  ^  ■'■ ,  Q »,, 

:pp  Pa.-:s  26Q&,  2612,  2615,  2616, 


[RIN12' 


I 


Miscel  ;i  •  '^ : .,  s  A  - endments 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  Statutes  amending  the 
Employee  Retirement  Income  Security 
Act  of  1974  have  made  changes  in 
procedures  and  other  rules,  including 
timing  and  definitional  provisions,  that 
affect  and,  in  some  cases,  override 
several  portions  of  the  Pension  Benefit 
Guaranty  Corporation's  regulations. 
This  rule  amend  parts  2606,  2612,  2615. 
2622,  and  2623  of  the  regulations  to 
conform  them  to  current  law.  It  also 
includes  other,  organizational  and 
procedural  amendments  and  clarifying 
and  technical  changes. 
EFFECTIVE  DATE:  August  2,  1993. 
FOR  FURTHER   ^t    -mATION  CONTACT: 
Judith  Neibrici,  Aiiomey,  Office  of  *Jie 
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General  Counsel  (Code  22500).  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  EX:  20006, 
202-778-8850  (202-778-1958  for  TTY 
and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  tNFORMATTON: 


UMI 


Background 

The  Pension  Benefit  Guaranty 
Corporation  ("PfltC")  administers  the 
pension  plan  termination  insurance 
program  under  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  29  U.S.C.  1001 
et  seq.  In  1986  and  1987,  respectively. 
Congress  enacted  the  Single-Employer 
Pension  Plan  Amendments  Act  of  1986 
("SEPPAA")  (Pub.  L.  99-272)  and  the 
Pension  Protection  Act  ("PPA")  (which 
was  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  ("OBRA 
•87")  (Pub.  L.  10O-203))  with  the  aim  of 
better  protecting  promised  pension 
benefits  and  better  controlling  the  costs 
of  the  termination  insurance  program 
for  single-employer  plans.  Among  other 
things.  SEPPAA  and  the  PPA  amended 
various  title  IV  procedures  and  other 
rules,  including  timing  and  definitional 
provisions,  in  ways  that  affect  and.  in 
some  cases,  override  several  portions  of 
the  PBGC's  regulations  (29  CFR  chapter 
XXVI).  Certain  title  I  amendments  in  the 
Retirement  Equity  Act  of  1984  ("REA") 
(Pub.  L.  98-397)  and  the  Tax  Reform 
Act  of  1986  ("TRA  '86")  (Pub.  L.  99- 
514)  also  affect  provisions  of  these 
portions  of  the  regulations,  and 
Congress  subsequently  clarified  a 
number  of  previous  title  IV  amendments 
in  the  technical  corrections  enacted  as 
subtitle  H  of  title  VII  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
("OBRA  •89")  (Pub,  L.  101-239). 

Of  particular  relevance  here  are  the 
substantial  changes  in  the  rules  for 
voluntary  plan  termination  under 
ERISA  section  4041  (29  U.S.C.  1341) 
and  the  liability  incurred  upon 
termination  under  ERISA  sections  4062 
and  4064  (29  U.S.C.  1362  and  1364). 
Implementation  of  those  rules 
necessitated  the  complete  revision  of 
parts  2616  and  2617  of  the  PBGC's 
regulations  (57  FR  59206.  December  14, 
1992).  (References  to  part  2616  or  2617 
regulations  are  to  the  new  provisions.) 

Prior  to  SEPPAA.  a  plan  administrator 
was  free  to  terminate  a  plan  under 
section  4041  at  any  time,  subject  to 
certain  procedural  requirements,  and 
upon  termination  of  an  underfunded 
plan,  title  IV  protected  only  benefits 
guaranteed  by  the  PBGC.  Moreover,  plan 
termination  enabled  plan  sponsors  to 
shift  liability  for  guaranteed  benefits  to 
the  insurance  program  because  section 


4062  included  a  net  worth  limitalion  on 
liability  for  plan  underfunding. 

SEPPAA  restricted  the  right  to 
terminate  a  "single-employer  plan'"  [i.e.. 
any  defined  benefit  plan  that  is  not  a 
multiemployer  plan  (subsection  (a)(15) 
of  ERISA  section  4001  (29  U.S.C.  1301)) 
and  expanded  liability  upon 
termination,  essentially  transferring 
back  to  plan  sponsors  liability  for 
funding  promised  pension  benefits 
when  they  are  financially  able  to  bear 
these  costs.  If  a  plan  is  underfunded,  the 
"contributing  sponsor"  (i.e.,  the  person 
entitled  under  subsection  (a)  of  section 
404  of  the  Internal  Revenue  Code  of 
1986  ("Code")  (26  U.S.C.  404),  or  that 
would  be  so  entitled  except  for  the 
limitations  in  section  404(a),  to  receive 
a  deduction  for  required  contributions) 
and  other  members  of  the  contributing 
sponsor's  •'controlled  group^'  [i.e.,  a 
contributing  sponsor  and  all  other 
persons  under  common  control  with 
that  contributing  sponsor)  now  must 
demonstrate  that  they  are  in  such  poor 
financial  condition,  or  that  their  single- 
employer  plan  costs  have  become  so 
burdensome,  that  they  cannot 
realistically  continue  to  maintain  the 
plan  for  which  termination  is  sought.' 
In  other  words,  "standard  termination" 
under  section  4041(b)  (for  sufficient 
plans)  and  "distress  termination"  under 
section  4041(c)  are  the  exclusive  means 
of  voluntary  plan  termination  (section 
4041(a)(1)).  (See  ERISA  section  4042  (29 
U.S.C.  1342)  for  the  PBGC's  authority  to 
institute  involuntary  termination 
proceedings.)  SEPPAA  also  revised  a 
number  of  the  procedural  requirements 
for  termination  under  section  4041. 
including  timing  and  notification 
requirements. 

The  PPA  further  amended  title  IV 
requirements  by,  among  other  things, 
increasing  the  benefits  that,  in  a 
standard  termination,  a  plan  must  be 
able  to  satisfy  to  all  "benefit  liabilities" 
(i.e.,  the  benefits  of  participants  and 
beneficiaries  under  the  plan,  within  the 
meaning  of  subsection  {a)(2)  of  Code 
section  401  (26  U.S.C.  401)).  The  PPA 
also  modified  the  distress  termination 
rules  so  that  (consistent  with  the  change 
for  standard  terminations)  a 


'  SEPPAA  substituted  "contributing  sponsor"  and 
"controlled  group"  for  "employer"  terminology  in 
the  title  IV  provisions  that  delineate  termination 
requirements  and  liability.  These  provisions  apply 
whether  or  not  a  single-employer  plan  is 
maintained  by  contributing  sponsors  that  are 
members  of  more  than  one  controlled  group. 
(Although  this  distinction  still  is  relevant  for 
certain  purposes,  the  PBGC  no  longer  uses  the  term 
"single  employer  plan"  to  distinguish  single- 
employer  plans  that  are  maintained  by  one  or  mora 
trades  or  businesses  under  common  control  from 
single-employer  plans  maintained  by  trades  or 
businesses  not  under  common  control.) 


contributing  sponsor  is  liable,  along 
with  every  member  of  its  controlled 
group,  for  all  unfunded  benefit 
liabilities.  In  addition,  the  PPA  further 
restricted  the  role  of  the  net  worth 
limitation  (ERISA  section  4062(b)(2)(B] 
and  subsection  (a)  of  section  4068  (29 
U.S.C.  1368)). 

Upon  termination  of  a  single- 
employer  plan  under  ER1S.\  section 
4041(c)  or  4042,  the  above  liability  now 
runs  solely  to  the  PBGC  (ERISA  section 
4062(b)(1)).  Under  subsection  (c)  of 
ERISA  section  4022  (29  U.S.C.  1322), 
the  PBGC  is  to  pay  participants  and 
beneficiaries  a  portion  of  their 
outstanding  benefit  liabilities  [i.e., 
unfunded  benefit  liabilities  that  are  not 
guaranteed  benefits;  see  ERISA  section 
4001(a)(19))  based  on  the  values  of  its 
employer  liability  recoveries.  The 
amounts  paid  are  allocated  in 
accordance  with  subsection  (a)  of  ERISA 
section  4044  (29  U.S.C.  1344). 

The  PPA  also  enhanced  the  PBGC's 
enforcement  authority  by  adding  section 
4071  (29  use,  1371)  to'ERISA.  As 
clarified  by  OBRA  '89,  section  4071 
authorizes  the  PBGC  to  assess  a  penalty 
when  a  person  fails  to  provide  any 
notice  or  other  material  information 
required  under  subtitle  A,  B,  C,  or  D  of 
title  rV  or  section  302(f)(4)  or  307(e)  of 
Title  I  (29  use.  10a2(n(4l  or  1085b{e)), 
or  any  regulations  prescribed 
thereunder,  within  the  applicable  time 
limit  specified  therein.  (The  penalty  is 
payable  to  the  PBGC  and  may  not 
exceed  $1,000  for  each  day  that  the 
failure  continues.)  section  4071  applies 
to  requirements  in  provisions  of  ERISA 
and  PBGC  regulations  discussed  below. 

Proposed  Rule 

On  Def  en.ber  14,  1992  (57  FR  59003), 
the  PBGC  proposed  to  amend  parts  2606 
(Rules  for  Administrative  Review  of 
Agency  Decisions).  2G12  (Trades  or 
Businesses  Under  Common  Control), 
2615  (Certain  Reporting  and 
Notification  Requirements),  2622 
(Employer  Liability  for  Withdrawals 
from  and  Terminations  of  Single- 
Employer  Plans),  and  2623  (Benefit 
Reductions  in  Terminated  Single- 
Employer  Pension  Plans  and 
Recoupment  of  Benefit  Overpayments)^ 
of  the  regulations  to  conform  their 
provisions  to  current  law.  The  proposed 
amendments  also  include  minor 
clarifying  and  technical  changes  and 
modifications  in  rules  of  agency 
procedure  or  practice. 

Although  these  objectives  are  limited, 
their  attainment  necessitates 


'  The  proposed  updating  of  part  2623  terminology 
also  would  make  a  transition  sentence  in  S  2616.4(c) 
unnecessary. 
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amendments  to  a  hrgo  number  of 
rpgulalorv'  provisions.  Therefore,  to 
assure  that,  as  amended,  the  regulations 
reflect  current  provisions  of  Title  IV  and 
are  internally  consistent,  the  PBGC 
published  a  notice  of  proposed 
rulemalcing  and  specifically  invited 
members  of  the  public  to  express  their 
views  on  the  adequacy  and 
appropriateness  of  the  proposed 
amendments  (57  FR  59005). 

Final  Rule 

The  PBGC  received  no  comments 
during  the  comment  period.  This  final 
rule  amends  the  regulations  as 
proposed,  except  for  corrections  and 

editorial  changes. 

Part  2606 — Rules  for  Administrative 
Review  of  Agency  Decisions 

For  the  matters  specified  in 
^  2606  1  a/),  part  2606  of  the  PBGC's 
regulations  sets  forth  procedural  rules 
for  issuing  initial  determinations 
(subpart  B)  and  for  administrative 
review  of  those  determinations 
(reconsideration  or  appeal  under 
subpart  C  or  D,  respectively).  Regulatory 
changes  since  the  adoption  of  these 
procedural  Riles  (formerly  part  2613;  44 
FR  42181,  July  19,  1979)  necessitate 
technical  and  clanh  ;ng  changes. 

In  §  2606.1,  the  PfeGC  is  amending 
paragraph  fb),  which  describes  the 
scope  of  part  2606,  as  set  forth  in 
paragraph  (b),  to  provide  for  the  types 
of  determinations  that  the  agency 
decided  to  subject  to  the  initial 
determination  and  administrative 
review  procedures  in  subparts  B 
through  D.  The  PBGC  also  is  removing 
an  unnecessary  sentence  in  paragraph 
(a)  and  clarifying  paragraph  (c)  to  state 
that  nothing  in  part  2606  of  the 
regulations  limits  the  PBGC's  authority 
to  review  a  determination  to  which  this 
part  does  not  apply,  either  upon  request 
or  on  its  ov\m  initiative  (e.g.,  to  correct 
an  error),  or  the  procedure  utilized  in 
such  a  review. 

The  amendments  to  paragraph  (b) 
include  updating  the  statutory 
provisions  that  pertain  to  various 
determinations.  In  paragraphs  (b)(1)  and 
(b)(5),  the  PBGC  is  deleting  the  reference 
to  ERISA  section  4082(b)  (a  transitional 
rule  for  plans  terminating  before 
September  2,  1974)  as  no  longer 
necessary.  In  paragraphs  (b)(6)  and 
(b)(7),  the  PBGC  is  referencing 
additional  ERISA  provisions  because 
title  IV  now  addresses  guaranteed 
benefits  under  multiemployer  plans  in 
section  4022A  (29  U.S.C.  1322a)  and 
includes  the  aggregate  guaranteed 
benefit  limit  in  section  4022B  (29  U.S.C. 
1322b),  The  PBCtC  also  is  amending 
those  paragraphs  to  reflect  the  fact  that 
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i!.s  benefit  entitlement  decisions 
(paragraph  rDifR))  now  include 
determinations  (as  the  trustee  of 
terminated  plans)  that  a  domestic 
relations  order  is  or  is  not  a  "qualified 
domestic  relations  order"  (see 
subsection  (d)(3)  of  ERISA  section  206 
(29  use.  1056)  and  subsection  (p)  of 
Code  section  4i4  (26  U.S.C.  414)),  and 
its  benefit  entitlement  and  benefit 
amount  decisions  (paragraphs  (b)(6)  and 
(b)(7))  now  include  determinations, 
under  ERISA  section  4022(c),  with 
respect  to  outstanding  benefit  liabilities. 

In  addition,  the  PBGC  is  amending 
paragraph  (b)(3)  and  paragraphs  (b)(9) 
through  (b)(ll)  to  reflect  current 
statutory  provisions.  Revised  paragraph 
{b)(3)  includes  the  determinations  that 
the  PBGC  may  make  in  a  standard  or 
distress  termination  proceeding  under 
subsection  (b)  or  (c),  respectively,  of 
ERISA  section  4041  (see  parts  2616  and 
2617  of  the  regulations).  All  such 
determinations  are  subject  to 
reconsideration  under  subpart  C. 
However,  the  PBGC  has  concluded  that- 
administrative  review,  upon 
contributing  sponsor  or  controlled 
group  member  request,  of 
determinations  that  the  distress  criteria 
in  section  4041(c)(2)(B)  are  not  met 
should  be  by  the  Executive  Director  (or 
his  or  her  designee)  rather  than  by  an 
official  of  the  Insurance  Operations 
Department  (the  department  that  issues 
initial  determinations  in  this  area),  and 
it  is  amending  §§  2606.34  and  2606.36 
accordingly. 

New  paragraph  (b)(9)  combines 
previous  paragraphs  (b)(9)  through 
(b)(ll)  to  avoid  unnecessary  repetition 
in  describing  determinations  as  to  the 
amount  of  liability  under  current  law.  It 
includes  determinations  under  ERISA 
sections  4062(b)(1)  and  4064  upon 
termination  of  a  single-employer  plan 
and  under  ERISA  section  4063  (29 
U.S.C.  1363)  upon  withdrawal  of  a 
substantial  employer  from  a  single- 
employer  plan  under  multiple 
controlled  groups.  The  regulation  cites 
subsection  (b)(1)  of  section  4062  as  the 
provision  that  now  defines  the  amount 
of  liability  to  the  PBGC  upon 
termination.  (Since  persons  are  liable 
for  the  total  "amount  of  unfunded 
benefit  liabilities"  (as  defined  in  ERISA 
section  4001(a)(18)),  agency 
determinations  of  the  amount  of  liability 
under  section  4062(b)(1)  do  not  include 
net  worth  decisions  (see  amendments  to 
part  2622  of  the  regulations)  As 
indicated  above,  an  aggrieved  person 
still  may  request  that  the  PBGC  review 
such  a  decision.) 

The  amendments  to  several 
definitions  in  §  2606.2  are  essentially 
technical.  They  reflect  changes  in  the 


termmology  that  title  IV  uses  to  describe 
certain  "aggrieved  persons"  {i.e., 
persons  that  may  be  adversely  affected 
by  PBGC  determinations),  including,  as 
a  "beneficiary",  an  alternate  payee 
(withm  the  meaning  of  ERISA  section 
206(d)(3)(K))  under  a  qualified  domestic 
relations  order  (as  required  by  section 
206(d)(3)(J)),  a  single-employer  plan's 
"contributing  sponsor",  and  members  of 
the  same  "controlled  group"  as  a 
contributing  sponsor  (see  §§  2612.2  and 
2617.2).  These  amendments,  and 
amendments  to  several  other  part  2606 
provisions,  also  reflect  changes  in 
agency  terminology,  in  particular,  the 
PBGC's  use  of  "department"  (rather 
than  "office")  to  describe  its  primary 
organizational  units. 

Other  amendments  clarify  the 
intended  scope  of  Part  2606  provisions. 
Thus,  the  PBGC  is  amending  §  2606.3  to 
state  that  this  section  applies  only  to 
agency  assistance  in  obtaining 
information  (including  data)  or 
documents  in  the  possession  of  a  party 
other  than  the  PBGC.  (Access  to  PBGC 
records  may  be  requested  under  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  or  the  Privacy  Act  (5  U.S  C.  552a) 
in  accordance  with  part  2603  or  2607. 
respectively,  of  the  regulations.) 
Similarly,  the  PBGC  is  amending 
§  2606.22  to  reflect  the  exception  in 
§  2606.23(b):  When  the  PBGC  orders 
that  an  initial  determination  is  effective 
on  the  date  of  issuance,  the 
determination  is  to  state  that  there  is  no 
obligation  to  exhaust  administrative 
remedies  by  seeking  PBGC  review. 
(Aggrieved  persons  still  may  request 
that  the  agency  review  the 
determinations  in  such  cases;  however, 
the  provisions  of  subparts  C  and  D  do 
not  apply.) 

Part  2612— Trades  or  Businesses  Under 
Common  Control 

The  PBGC  promulgated  part  2612  of 
the  regulations  to  implement  the  title  IV 
requirement  that,  under  regulations 
consistent  and  coextensive  with 
regulations  prescribed  under  the  Code 
by  the  Secretary  of  the  Treasury, 
employees  of  trades  or  businesses 
(whether  or  not  incorporated)  which  are 
under  common  control  be  treated  as 
employed  by  a  single  employer  and  all 
such  trades  and  businesses  by  treated  as 
a  single  employer  (currently  ERISA 
section  4001(b)(1);  previously  section 
4001(b)  and  erroneously  cited  in 
§  2612.1(a)  as  section  4001d(b)).  After 
the  PBGC  adopted  part  2612  (41  FR 
12302.  March  25, 1976.  Congress 
redesignated  this  requirement  and 
added  a  requirement  that,  for  single- 
employer  plans,  the  PBGC's  common 
control  determinations  for  'controlled 


35380         Federal  Register  /  Vol.  58.  No.  125  /  Thursday.  July  1.  1993  /  Rules  and  Regiilations 


UMI 


group"  purposes  be  made  under 
resrulations  consistent  and  coextensive 
with  regulauons  prescribed  under  the 
Code  by  the  Secretar,^  of  the  Treasury 
(section  4001ia)(14j| 

The  PBGC  is  amendnig  part  2612  to 
address  the  range  of  common  control 
determinations  that  the  agency  must 
make  (see  revised  paragraph  (a)  of 
§2612  1)  The  amendments  conform  the 
regulations  to  accord  with  the  current 
statutory  provisions,  replace  the 
§2612  2  definition  of  ■  trades  or 
businesses  iwhelher  or  not 
incorporated)  vvh.ch  are  under  common 
control"  with  an  expanded  §  2612.3. 
remove  unnecessar>'  language  from 
§  2612.1(b),  and  update,  correct,  and 
conform  other  definitions  in  §  2612.2. 

Part  2615 — Certain  Reporting  and 
Notification  Requirements 
The  PBGC  promulgated  part  2615  of 

the  reg'^lations  to  implement  ERISA 
section  4043  (29  USC.  1343)  (formerly 
part  2617,  45  FR  55636,  August  20, 
1980,  now  designated  as  subpart  A  of 
part  2615)  Except  to  the  extent  that  the 
PBGC  exercises  its  waiver  authority, 
section  4043  requires  uhe  .'■eporting  of 
vanous  specified  events  and  any  other 
event  that  the  PBGC  determines  may  be 
indicative  of  a  need  to  terminate  the 
plan  Statutory  changes  since  the 
PBGC's  last  rulemaking  on  these 
requirements  (49  FR  22472,  May  30. 
1984]  necessitate  technicei  and 
clarifying  changes.  In  particular,  for 
consistency  with  current  regulatory 
requirements  and  to  avoid  confusion 
about  the  applicability  of  a  number  of 
the  reportable  event  requirements,  the 
PBGC  is  making  changes  in  terminology. 
(See.  eg  .  amiendments  to  §  §  2615.3  (b) 
and  'O,  2615  5,  and  2615  23(3),  In  the 
proposed  amendments  to  §  2615  3(c)(6), 
the  PBGC  inadvertently  failed  to  remove 
".  as  applicable"  the  second  time  it 
appears  )  In  addition,  the  PBGC  is 
clanfynng  the  purpose  of  subpart.  .\  bv 
noUng  (in  paragraph  (a)  of  §  2615  1)  the 
agency's  decision,  in  a  pnor  rulemaking, 
to  waive  section  4043  requirements  with 
respect  to  multiemployer  plans  in  view 
of  the  requirements  of  the 
Multiem.plover  Pension  Plan 
Amendments  Act  of  1980  (49  FR  22472). 

Based  on  pre-SEPPA.\  vol'-mtaiy 
termination  rules,  the  PBGC  (in 
§  2615  1(h))  limited  application  of  the 
reportable  event  requirements  to  plans 
"for  which  a  Notice  of  Intent  to 
Terminate  under  section  4041  •   •   •  has 
not  been  filed  with  the  PBGC."  Under 
current  law,  however,  the  PBGC  does 
not  receive  a  notice  of  intent  to 
terminate  in  a  standard  termination,  and 
the  notice  of  intent  to  terminate  in  a 
distress  termination  contains  little  of  the 


information  previously  required. 
Moreover,  under  pnor  law,  a  plan 
administrator  could  file  the  Notice  of 
Intent  to  terminate  as  little  as  10  days 
before  the  proposed  date  of  plan 
termination,  whereas  notices  of  intent  to 
terminate  now  must  be  issued  at  least  60 
days  before  the  proposed  termination 
date  specified  therein  and  the  PBGC's 
regulations  permit  a  plan  administrator 
to  extend  that  period  (to  up  to  90  days) 
in  the  standard  or  distress  termination 
notice  subsequently  filed  with  the 
PBGC.  (See  ERISA  section  4041(a)(2)) 
and  §§  2616.2.  2616.22,  2616  26,  2617  2, 
2617.22,  and  2617.25.)  Also  because 
section  4041(a)(3)  now  provides  that  the 
PBGC  may  not  proceed  with  a  plan 
termination  that  would  violate  the  terms 
of  an  existing  collective  bargaining 
agreement,  the  PBGC  will  suspend  a 
termination  proceeding  if  timely 
advised  that  a  formal  challenge  to  plan 
termination  has  been  initiated  and, 
depending  upon  the  final  resolution  of 
the  challenge,  either  dismiss  the 
proceeding  or,  should  the  plan 
administrator  wish  to  do  so,  reactivate 
it  (see  IS 2616  5  and  2617,5.) 

In  view  of  these  developments,  the 
PBGC  is  amending  paragraph  (b)  of 
§  2615. 1  to  provide  that  subpart  A 
appUes  to  single-employer  plans  for 
which  no  notice  of  intent  to  terminate 
has  been  issued  or,  if  such  a  notice  has 
been  issued,  until  the  proposed 
termination  date  specified  in 
accordance  with  regulatory 
requirements.  Also,  if  a  termination 
proceeding  is  suspended  pursuant  to  the 
regulations,  subpart  A  will  continue  to 
apply  unless  and  until  the  PBGC 
reactivates  the  proceeding,  thereby 
accounting  ft^r  the  Dossibiiity  that  a 
significant  period  of  time  may  pass 
before  resolution  of  the  challenge  and  a 
decision  as  to  whether  or  not  the 
proposed  termination  will  go  forward. 

T^e  PBGC's  amendments  to  the 
definitions  m  §  2615.2  include  changes 
that  update  statutory  references  (e.g.,  the 
"Code"  definition),  assure  consistency 
with  other  regulations  (eg  ,  the 
"participant",  "controlled  g.'oup". 
"irrevocable  comm.itment".  and  "notice 
of  intent  to  terminate"  definitions],  and 
delete  unnecessary  terms  (Certain  of  the 
deleted  terms  ar«  not  used  in  the 
regulations,  either  as  now  codified  (eg  , 
"Social  Security  benefits")  or  as 
amended  (eg,  "single  employer  plan"]; 
others  are  unneccessary  because  the 
amended  regulations  adequately  address 
terminology  questions  elsewhere  [e.g.. 
the  meaning  of  "bankruptcy  case",  in 
amended  §§  2615.3(c)(5)  and 

2615.21faKl))-) 

The  PBGCs  judgment  about  whether 
an  event  may  be  indicative  of  the  need 


to  terminate  a  single-employer  plan  can 
differ  depending  on  whether  the  plan  is 
maintained  by  multiple  "contributing 
sponsors"  that  are  not  members  of  the 
same  "controlled  group".  Therefore, 
certain  reportable  event  requirements 
distinguish  plans  which  are  not 
"maintained  by  two  or  more 
contributing  sponsors  that  are  members 
of  more  than  one  controlled  group" 
from  those  v.-hich  aro  so  maintained.  (As 
indicated  above,  the  PBC^  previously 
described  the  former  category  as  "single 
employer  plans")  The  PBGC  is 
retaining  this  distinction,  describing 
plans  in  the  form.er  category  as 
"maintained  by  one  contributing 
sponsor  or  by  two  or  more  contributing 
sponsors  that  are  members  of  the  same 
controlled  group  ',  in  am.ended 
^§  2615.3(c)(2),  2615.14(b)(2), 
2615, 21(a],  2615,22(,31,  and  2615.23(a), 
as  well  as  in  paragraph  fc)(2]  of 
§  2615.14,  which  replaces  the  definition 
of  "active  participant  '. 

The  PBGC  has  decided  that  the 
special  usage  of  the  term  "active 
participant"  should  be  in  §  2615.14.  the 
section  that  addresses  the  pertinent 
reportable  event,  rather  than  in  §  2615,2, 
With  respect  to  plans  maintained  by  one 
contributing  sponsor  or  by  two  or  more 
contributing  sponsors  that  are  members 
of  the  same  controlled  group,  paragraph 
(c)(2)  of  amended  §  2615.14  includes  the 
same  individuals  as  those  who  until 
now  have  been  described  in  the  (a) 
portion  of  the  §  2615,2  definition.  With 
respect  to  plans  maintained  by  two  or 
more  contributing  sponsors  that  are 
members  of  more  than  one  controlled 
group,  the  PBGC  has  concluded  that  a 
special  provision  no  longer  is  needed 
because  the  (b)  portion  of  the  §2615.2 
definition  covers  the  same  individuals 
as  those  who  generally  are  categorized 
as  "active"  participants  (see  §  2610.2, 
which  is  referenced  in  amended 
§2615,2). 

Other  technical  changes  include 
updating  amendments  (eg,  replacement 
of  the  statutory  citation  in  §  2615.22(c) 
and  the  "Plan  Number",  PBGC 
organization,  and  form  references  in 
§§  2615.3(b)(4),  2615.3(e),  and 
2615.14(b)  and  2615.16(b),  in  that  order) 
and  clarifying  the  date  of  distribution  of 
an  irrevocable  commitment 
(§  2615.18(d)).  (For  consistency  with 
other  filing  requirements,  the  final  uses 
Code  45  300  in  the  Case  Operations  and 
Compliance  Department's  address  ) 
They  also  include  changes  for 
consistency  with  the  wording  and 
structure  of  this  subpart  [e.g.,  moving 
the  waiver  criterion  from  paragraph  (a) 
to  paragraph  (b)  of  §  2615.14). 
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Pert  2622— Employer  UabilJty  for 
W}thdrawa!s  from  and  Terminations  of 

Smglp-Emphiyer  Plans 

The  PBGC  adopted  part  2622  of  Uxe 
rfig-j!atior:9  priraanly  to  preacnbe  rules 
for  "employer  hability"  d»>terminaGons 
and  rorove."v  undur  ERISA  seaicm  4062 
ar.d  section  4067  (29  U  SXl  1367) 
(formerly  part  2613,  46  FR  9520.  )anuary 
28,  19ai ),  Portions  of  this  pert  also 
apply  to  dwtermmations  under  the 
special  rules  of  ERISA  st^elons  4063 
and  4064  for  withdrawal  of  a 


'substantial  employer"  from  or 
termination  of  a  plan  (otht  r  tbau  a 
multiemployer  plan)  under  which  mor« 
than  one  "employer"  mado 
contributions. 

Significant  changes  n  p  irt  2622 
provisions  are  necessary  to  reflect 
subsequent  statutory  a.merdments.  In 
particular.  vvhen«ver  a  si.^;;le-employer 
plan  is  terminated,  "any  p  jrson  who  is. 
on  the  term. nation  date,  a  contributing' 
sponsor  •   •   •  or  a  member  of   •   'a 
contributmjj  sponsor's  controlled 
group"  !s  iiablb  to  tiie  PBGC  for  the  tola! 
amount  of  unfunded  benefit  liabilities. 
together  v,ith  interest  (s*?ction  4062  (a) 
end  fbl).  Moreover,  the  coiiective  net 
worth  of  the.^e  persons  is  relevant  only 
to  wheLher  the  enure  !iabi:ity  is  payable 
as  of  the  termination  date  :section  4062 
rb)i2)[B))  and  to  the  amourt  of  the  lien 
that  ERISA  section  406a(a!  imposes  for 
nonpayment.  Other  changes  are  being 
made  in  view  of  the  curreKt  timing 
requirements  for  distress  t«rmlnat)or>s 
under  ERISA  section  4041'c)  and  new 
fa.rt  2616  of  the  regulations  and  to 
update  the  terminology  us.id  in  this  p<ir1 
of  il^e  regulations. 

Revised  §  2622.1  sumrneriies  rurrtfiil 
statutory  provisions  (paragraph  ta}). 
fnrjsi.ig  on  liability  to  the  PBGC  under 
ERISA  5Pcticn  4062(b)  upon  singie- 
emplov-:  plan  termination  and  also 
describing  the  supplement  iry  ruies  m 
ERISA  sections  4063  and  4  064  upon 
"substantial  employer"  wtihdrawal  arid 
termination  for  pl&ns  with  two  or  mori? 
contributing  sponsors  at  le  is?  two  of 
vshom  are  not  under  comrr  on  control 
Tht=  PBGC  uses  the  term  "i.niJtipie 
employer  plan    to  desc-ribt  this  cstet-iry 
of  single  einployer  plans  wid  r->  longer' 
i;^es  the  term  "single  empl.jyei  plan'  to 
r,ev::it.e  othe-  Singie-empl.iyer  plans 
('•ee  amendments  to  §  262:. 22;  see 
ERISA  section  4001  if:i(2)  a.id  §  2616.2  of 
the  regulations). 

The  statutory  rules  on  th'3  am  'un:  fjf 
hahility  to  the  PBGC  that  a  e  ref  et  twi 
in  this  portion  of  l}-e  rule  aoply  with 
r-spect  to  plans  for  wh:ch  voluBtarv  cr 

.vciLii'ary  termination  is  initiated  after 
December  17.  1987  Iparagrnph  Ibi).  (For 
f-  "'rmination  initiated  befcre  that  date 


but  on  or  aftej  Janaary  1. 1986,  see  the 
discussion  of  liability  under  Title  IV  as 
amended  by  SEPPAA  (for  unfunded 
"benefit  CQmmitine.-its"  in  excess  of 
guaranteed  benefits;  m  the  PBGC's 
proposed  rule  on  voluntary  terminations 
(52  FR  33318.  33320,  and  33327, 
September  2,  1987)  1 

In  §  2622.2.  the  PUU   is  adding  the 
term  "section  4062ih)  liability"  to 
de  cribe  the  habiht\  to  the  PBGC  now 
Imposed  by  ERISA  section  4062  (see 
subsections  (a )  and  fo  ;  The  new  terra 
"collective  net  wonh  .:<*  persons  subject 
to  liability  in  conne  i;on  with  a  plan 
termination  ■  and  ti:e  revised  definitions 
of  the  terms  "net  wortii'  and  "net  worth 
record  date"  reflec~l  the  provisions  of 
section  4062;d)(l).  as  implemented  in 
amended  §  §  2622  4  and  2622.5.  Other 
amendments  to  §2P22.2  add  terms  now 
used  m  subtitle  D  o'  Mtfe  IV  and/or  part 
2616  leg,  "proposed  termination 
date"),  delete  terms  that  are  not  needed 
m  this  pari  of  the  n»gulations  (e.g., 
employer"  and  'Tit'p  FV"),  and  maJce 
minor  technical  and  editorial  changes 
fe  g  .  to  the  definition  of  "Act"). 

RevLsed  §  2622.3  states,  in  paragraphs 
(a)  and  ;h),  rQspecti\  efy.  the  statutory 
rules  on  the  amount  of  section  4062fb) 
liability  and  the  pe}  ment  of  Lhat 
liability.  Including ';h<-  PBGC's  authority 
to  maJce  alternative  Br-:5::gem6nts  for  the 
satisfaction  of  liabiI:-\  '.see  ERISA 
sections  4062(b)[3}  o.'.d  4067).  Since  net 
worth  does  not  afTec '  •:.(-  amount  of 
liability,  the  revised  set-tion  does  not 
addrflss  net  worth  notification  or 
determinations.  (Similarly,  the  PBGC  is 
rif'ieting  the  last  sentence  of  §  2622.6(c).) 

The  exception  in  paragraph  (b) 
reflects  the  hmitaticn  on  the  general 
r.^!e  that  sertion  40620)]  Uability  is  due 
a:;d  pa v able  as  of  the  termination  date: 
unoer  section  4062(b)(2)(B),  pavment  of 
so  much  of  the  liability  as  exceeds  30 
percent  of  the  cr;llective  net  worth  of  all 
persons  described  u.  section  4062(a)  is 
to  be  made  under  commercially 
rt'asonabln  terms  pr»  scribed  by  the 
PBGC.  Tl:ie  statuiorj  .-ules  for  such  cases 
«r«  set  forth  m  p-^ragraph  (c)  of  §2622.8. 
The  statutory  definition  of  "collective 
net  worth  of  person?  subject  to  Uability 
in  -  cnr^ectinn  with  e  plan  termination" 
(.s'-cnion  40i  2(d)(1))  incorporates  pre- 
SEPPAA  ruies.  including  the 
n?qi;:rement  that  net  worth 
deterTi:net!ons  be  computed  without 
regard  'c  any  liabibtv  under  section 
4(;r^  [subsection  (d)!l){C)).  These 
ftatutory  niies  now  are  applied  to  each 

person    that  is  subject  to  such  liability. 
The  FBCX  is  amending  §§  2622.4 
through  2622  6  accordingV  (See  also 
amendments  to  §§  2622.7  Oirough 
2622.9,  whuii  include  changes  for 


consisteiKry  with  other  statutory 
phrasing  as  well.) 
y  The  collective  net  worth  of  such 
persons  is  the  sum  of  the  individual  net 
worths  of  those  with  individual  net 
worths  that  are  greater  than  zero 
(subsecUon  (d)(1)(A)).  Revised 
paragraph  (a)  of  §  2622.4  provides  that 
the  PBGC  will  determine  individual  net 
worths  and  collective  net  worth  when 
liable  persons  notify  the  agency  and 
submit  net  worth  informstion  (as  it  has 
until  now).  (See  §  2622.6(c)  regarding 
incomplete  submissions.) 

The  statutory  definition  now  also 
provides  for  the  timing  of  net  worth 
determinations  (subsection  (d)(1)(C)). 
Because  the  net  worth  record  date 
requirements  of  §  2622.5  are  consistent 
with  the  statutory  rule  lhat 
"determinations*  *   'be  made  as  of  a 
day  chosen  by  the  IPBGC)  (during  the 
120-day  period  ending  with  the 
termination  date),"  the  PBGC  is  maiing 
only  technics  and  editorial 
amendments  to  this  section. 

The  PBGC  is  expanding  S  2622.6  to 
include  in  paragraph  (a)  net  worth 
notification  requirements  (until  now 
addressed  in  §  2622.3(b)),  and  it  is 
moving  the  net  worth  information 
specifications  (subparagraphs  (1) 
through  (7)>from  paragraph  (a)  to 
paragraph  (b)  and  making  several 
editorial  changes.  The  notification  and 
information  subnaission  requirements 
apply  to  any  contributing  sponsor  or 
member  of  the  contributing  sponsor's 
controlled  group  that  belie^-es  section 
4062(b)  liabiUty  exceeds  30  percent  of 
the  collective  net  worth  of  persons 
subject  to  liability  in  connection  with  a 
plan  termination  (j  e..  that  the  UabiUty 
under  section  4062(b)  is  subject  to  the 
exception  to  the  general  rule  on 
payment)  (paragraph  (a)(1)).  However,  if 
a  contributing  sponsor  or  member  of  the 
contributing  sponsor's  controlled  group 
complies,  the  PBGC  will  consider  these 
requirements  to  be  satisfied  by  all 
members  of  that  controlled  group,  while 
reserving  the  authority  to  require  any 
person  subject  to  liability  to  submit 
information  (paragraphs'(a)(2)  and 
(a)(3)). 

As  discussed  above,  the  statutory 
requirements  for  voluntary  lermination 
of  an  insufficient  plan,  as  now 
implemented  in  part  2616,  are 
significantly  different  from  those  that 
applied  when  the  PBGC  promulgated 
this  part  of  the  regulations.  A  plan  can 
terminate  under  ERISA  section  4041(c) 
only  if  finencial  hardship  is 
demonstrated  and  other  requirements 
are  met  Among  other  things,  the  notice 
of  intent  to  terminate  that  is  filed  with 
the  PBGC  (PBGC  Form  600)  must 
identify  the  distress  criterion  that  eacn 
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cop.tr:butir.g  ?.pop.sor  and  member  of  a 
contributing  sponsor's  controlled  group 
expects  to  meet  and  must  provide 
documentation  regarding  any  relevant 
liquidation  or  reorganization 
proceedings,  and  the  distress 
!-'rmination  notice  (PBGC  Form  601). 
wnich  is  due  by  the  120th  day  after  the 
proposed  termination  date  (see 
§  2616.24(a)).  must  include  the 
information  required  to  prove  each  such 
person  satisfies  one  of  the  distress 
criteria.  Thus,  substantial  analysis  of  the 
financial  condition  of  liable  persons 
should  have  occurred  by  the  time 
notices  of  intent  to  terminate  are  issued, 
either  in  planning  for  distress 
termination  or  as  part  of  another 
proceeding,  and  further  financial  and 
other  business  information  must  be 
compiled  within  the  next  few  months. 
In  view  of  the  above,  the  PBGC  has 
concluded  that  the  time  limits 
established  in  1981  should  be  amended 
to  reflect  subsequent  changes  in  the 
regulatory  scheme  and  coordinate  part 
2622  with  the  requirements  in  part  2616 
in  future  distress  terminations. 
.\mended  §2622. 6(a)(1)  requires 
contributing  sponsors  and  controlled 
group  members  that  believe  section 
4062(b)  liability  exceeds  30  percent  of 
the  collective  net  worth  of  persons 
subject  to  liability  in  connection  with  a 
plan  termination  to  so  notify  the  agency 
by  the  90th  day  after  filing  of  the  notice 
of  intent  to  terminate  with  the  PBGC 
and  to  submit  net  worth  information  by 
the  120th  day  after  the  proposed 
termination  date  (i.e..  by  the  deadline 
for  filing  the  distress  termination  notice) 
(subparagraphs  (l)(i)  and  (l){ii)(A)).  (As 
explained  in  the  proposed  rule  (57  FR 
59008).  these  periods  will  provide 
comparable  time  with  respect  to  plans 
being  terminated  in  distress 
terminations,  and  they  are  consistent 
with  the  agency's  1981  rationale  for  this 
part  of  the  regulations. 

The  time  limits  estabUshed  in  1981 
continue  to  apply  with  respect  to  plans 
for  which  termination  is  initiated  by  the 
PBGC  instituting  proceedings  under 
ERISA  section  4042  (subparagraphs 
(l)(i)  and  (l)(ii)(B)).  (Because,  in  the 
PBGC's  judgment,  the  regulations  no 
,    longer  need  to  emphasize  when  a  plan's 
termination  date  is  established, 
amended  §  2622.6(a)(1)  does  not  include 
the  last  sentence  of  ciirrent  §  2622. 3fb)) 
Amended  paragraph  (a)(3)  of  §  2622.6 
addresses  when  tie  net  worth 
information  specified  m  this  section 
must  be  submitted  within  a  shorter 
penod  and  when  additional  information 
must  be  submitted.  It  consolidates  and 
streamhnes  existing  regulatory 
provisions.  (For  example,  the  agency 
has  concluded  that  the  regulations  need 


no  longer  state  that  one  situation  in 
which  it  may  need  additional 
information  is  when  the  PBGC 
establishes  an  earlier  net  worth  record 
date  after  submission  of  the  information 
specified  in  this  section.)  In  addition, 
amended  §  2622.6(a)(3)  provides  that 
the  PBGC  will  specify  the  time  within 
which  a  person  subject  to  liability  is 
required  to  submit  information. 

The  distress  termination  requirements 
also  increase  the  possibility  that 
information  required  to  be  submitted 
pursuant  to  §  2622.6  already  has  been 
submitted  to  the  PBGC.  Therefore,  to 
avoid  duplicative  efforts,  paragraph 
(a)(4)  provides  that  a  person  may 
respond  to  such  a  requirement  by 
identifying  a  previous  submission. 

ERISA  section  4062(b)  now  provides 
that  liability  to  the  PBGC  includes 
"interest  (at  a  reasonable  rate) 
calculated  from  the  termination  date  in 
accordance  with  regulations  prescribed 
by  the  (PBGC]."  Because  paragraphs  (a) 
and  (c)  of  §  2622.7  currently  impose 
interest  on  the  unpaid  portion  of  the 
liability  (if  any)  at  the  rate  prescribed  in 
Code  section  6601(a).  the  PBGC  is 
making  only  technical  and  editorial 
changes  in  these  paragraphs.  Other 
amendments  update  §  2622.7  by 
modifying  the  terminology  and  deleting 
pro\'ision  for  the  calculation  of  pre-1983 
interest  (see  also  amended  §  2622.8(d)). 

As  noted  above,  the  PBGC  is 
expanding  §  2622.8  to  address  payment, 
under  commercially  reasonable  terms, 
of  the  portion  of  section  4062(b)  liability 
that  exceeds  30  percent  of  the  collective 
net  worth  of  persons  subject  to  liability 
in  cormection  with  a  plan  termination 
(see  section  4062(b)(2)(B)).  as  well  as  the 
exercise  of  its  discretion  to  defer 
payonent  of  liability  upon  request. 
Revised  paragraph  (c)  sets  forth  the 
rules  for  cases  in  which  the  PBGC 
determines  that  section  4062(b)  liability 
exceeds  30  percent  of  the  collective  net 
worth  of  all  liable  persons.  The  PBGC's 
standards  and  factors  for  determining 
what,  if  any,  deferred  payment  or  other 
terms  for  the  satisfaction  of  liability  to 
grant  and  the  procedure  for  requesting 
such  action  are  included  in  revised 
paragraph  (b).  The  amended  rules  apply 
to  persons  that  are  or  mav  become  liable 
under  ERISA  section  4062.  4063.  or 
4064  and  provide  for  updating 
information  when  a  request  is  made  one 
year  or  more  after  the  net  worth  record 

date. 

The  PBGC  also  is  amending 
paragraphs  (a)  and  (b)  of  §  2622.9  to 
provide  that  its  requests  and  demands 
for  liability  indicate  that  the  agency  will 
prescribe  commercially  reasonable 
terms  for  payment  of  so  much  of  the 
liability  that  exceeds  30  percent  of  the 


collective  net  worth  of  persons  sul))ect 
to  liability  in  connection  with  a  plan 
termination.  The  amendments  to  this 
section  and  §  2622  10  include  other 
updating  and  editorial  changes.  In 
particular,  amended  §  2622.10(b) 
requires  that  liability  payments  be  sent 
to  the  address  specified  in  the 
notification  or  demaiid  for  liability 
issued  under  §  2622  9  or,  if  not  specified 
therein,  to  the  add'-ess  provided  (upon 
request)  by  the  PBCX:'s  Investment 
Management  nivision 

Part  2623— Benefit  Reductions  in 
Terminated  Si  r.gle-Employer  Pension 
Plans  and  Recoupment  of  Benefit 
Ch'erpayments 

The  PBGC  promulgated  part  2623  of 
the  regulations  to  minimize  benefit 
overpayments  by  the  administrators  of 
plans  that  ultimately  will  be  trusteed  by 
the  PBGC  under  ERISA  section  4042 
because  they  are  insufficient  for 
guaranteed  benefits  (subpart  B)  and  to 
provide  rules  for  the  recoupment  of 
benefit  overpayments  and 
reimbursement  of  benefit 
underpayments  when  the  PBGC  is 
appointed  trustee  (subpart  C).  As 
discussed  above,  when  the  agency 
adopted  these  regulations  (50  FR  3892, 
January  29.  1985).  the  statutory 
requirements  for  voluntary  termination 
were  significantly  different  than  they 
are  today.  Among  other  things,  ERISA 
section  4041  did  not  address  the 
payment  of  plan  benefits  after 
termination  is  initiated,  and  the 
proposed  date  of  termination  specified 
by  a  plan  administrator  might  be  only 
lb  days  after  the  filing  of  a  Notice  of 
Intent  to  Terminate. 

Section  4041(c)(3)(D)  now  includes 
specific  requirements  for  plan 
administration  during  the  pendency  of  a 
distress  termination  under  ERISA 
section  4041(c),  and  the  PBGC  has 
implemented  these  requirements,  as 
well  as  notice  and  information 
requirem.ents.  in  part  2616  of  the 
regulations.  Therefore,  this  rule  limits 
the  fiinctions  of  subpart  B  of  part  2623 
and  coordinates  its  provisions  with  the 
requirements  of  section  4041(c)  and  part 
2616.  Among  the  amendments  are 
changes  to  reflect  current  timing 
requirements  and  to  update  the 
terminology  used  in  both  subparts  B  and 

C. 

In  addition,  as  indicated  in  its  Agenda 
of  Regulations  Under  Development,  the 
PBGC  plans  to  propose  a  new  part  of  the 
regulations  on  the  payment  of  benefits 
in  PBGC-lrusteed  plans  (57  FR  52240). 
Because  the  PBGC  believes  that  benefit 
payment  regulations  should  address 
recoupment  and  reimbursement,  it 
plans  to  transfer  subpart  C  of  part  2623 
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to  that  part  of  the  regulations,  and  Jt 
expects  to  consider  fijrther  amendments 
to  subpart  C  provisions  during  the 
development  of  benefit  payment 
r?gulations. 

The  PBGC  is  amending  the  title  of 
part  2623  and  §  2623  1  to  reflect,  in 
current  terminology  [see  amendments  to 
§  2623.2),  the  subjects  addressed  by  this 
pajl  of  the  regulations  and  to  eliminate 
unnecessary  language.  As  indicated  by 
revised  paragraph  (a)  cf  §  2623.1,  the 
procedures  in  subpart  B  apply  to  plans 
that  are  terminating  in  a  "distress 
termination"  and.  hence,  generally  are 
not  expected  to  be  "sufficient  for 
guaranteed  benefits";  those  in  subpart  C 
apply  to  recoupment  and 
rsirabu.'-sement  of  benefit  payments 
under  any  "PBGC-trusteed  plan". 

The  amendments  to  §  2623.2  add 
seve.-al  terms  (e.g.,  "guaranteed 
benefit")  and  replace  terms  no  longer 
used.  The  PBGC  is  substituting 
"proposed  termination  date'*  for 
■  section  4041(a)  date  of  termination" 
and  "termination  date"  for  "section 
4048  date  of  termination"  (see 
amendments  to  §§  2623.5.  2623.6, 
2623.7,  2623  1 1 ,  a:  d  2623.12).  (Since 
substituting    p:  .y>;.,^  termination 
date"  for"sp  tin;:  4  -;i (a)  date  of 
termination"  makes  the  last  sentence  of 
§  2616.4(c)  unnecessary,  the  PBGC  is 
deleting  it.) 

Because  paragraphs  fb),  (c).  and  (e)  of 
§2616.4  include  the  actions  prohibited 
during  distress  termination  proceedings 
and  the  rules  for  when  "benefit 
payments"  must  be  reduced,  the  PBGC 
is  amending  §2623.5  by  deleting 
paragraphs  (e)  and  (f)(1)  (and 
redesignating  the  remainder  of 
pfiragraph  (f)  as  paragraph  (e))  and  the 
ti.Tiing  and  applicability  conditions  in 
paragraph  (a).  Revised  §  2623.5(a) 
describes  the  restricted  role  that  this 
subpart  now  plays:  providing  the 
methodology  for  determining  benefits 
that  plan  administrators  may  not  pay 
{§  2623.5  (b)  and  (c)  and  must  pay 
(§§2623.f;(d).  2623.6.  and  2623.7)  when 
§  2616.4  rtqui-es  that  benefit  payments 
be  hmited. 

The  PBGC  is  deleting  references  to 
when  benefit  payment  limitations  apply 
.from  paragraphs  (b)  through  (d)  of 
§  2623.5  as  well.  In  addition,  the  rule 
includes  updated  examples  in 
paragraph  (g)  (redesignated  as  paragraph 
(f))  of  §  2623  r.  and  §§  2623.6(p)  end 
2623.7(e). 

Amended  §  lb2.3  5(d)  continues  to 
require  that  plan  adn-':;us;r  :u:s-  ;.^,v 
the  montrily  benefit  •    *    *  ce*"rr:,':;i^d 
under  §2623.6  or  §2^23  7,  wh»t.l!t-ver 
produces  the  h.giier  ben(4it.'   Then-fare, 
the  PBGC  IS  removin;^  thfl  last  sf  r-.tence 
of  peiagraph  (a)  of  §2(_-2-  f^  itbe 


procedures  for  computing  estimated 
guaranteed  benefits)  and  the  last 
sentence  of  paragraph  (a)  of  §  2623.7 
(the  procedures  for  computing  estimated 
title  IV  benefits)  as  redundant.  Also,  the 
PBGC  is  removing  §  2623.8  because,  in 
implementing  the  requirements  of 
ERISA  section  4041(a)(2)  and  (c)  (1)  and 
(2).  the  agency  has  addressed  the 
information  needs  of  both  participants 
and  the  agency  elsewhere  (see  pert 
2616). 

Finally,  the  amendments  to  subpart  C 
include,  in  addition  to  conforming 
terminology  and  timing  changes,  the 
.substitution  of  "PBGC-trusteed  plan"  for 
"terminated  insufficient  plan"  in 
§  2623.11  (a)  and  (b).  The  PBGC 
generally  is  appointed  trustee  when  a 
plan  is  not  sufficient  for  guaranteed 
benefits.  However,  the  PBGC  may  be 
appointed  trustee  of  a  plan  that  is 
sufficient  for  guaranteed  benefits,  and 
the  subpart  C  procedures  are  intended 
to  apply  in  such  situations. 

E.O. 12291 

The  PBGC  has  determined  that  this 
final  rule  is  not  a  "major  rule"  for  the 
purposes  of  Executive  Order  12291 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  create  a  major  increase  in  co.sts  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
primary  purpose  of  these  amendments 
is  to  conform  the  regulations  to  existing 
statutory  requirements.  The  rule  also 
includes  other,  minor  modifications  of 

Pxi<;fmg  rnguIationS. 

I  I  Si  oi  :>ubjects 
29  CFH  Part  2606 

Administrative  practice  and 
procedures.  Organization  and  functions 
(Government  agendes),  Pension 
insurance.  Pensions. 

29  CFR  Part  2612 

Business  and  industry.  Pension 
insurance,  Pensions.  Small  businesses. 

29  CFR  Part  2615 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting 
requirements. 

29  CFR  Part  2616 

Employee  benefit  plans.  Pension 
Insurance.  Pensions.  Reporting 

requirements. 


29  CFR  Part  2  o^x 

Business  and  industry.  Employee 
benefit  plans,  Pension  insurance. 
Pensions,  Raporting  requirements. 
Small  businesse?. 

29  CFH  Part  2623 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  23  CFR  Parts.  2606, 
2fSl2.  2615.  2616.  2622,  and  2623  as 
follows: 

PART  2606— RULES  FOR 
ADMINISTRATIVE  REVIEW  OF 
AGENCY  DECISIONS 

1.  Tlie  authority  citation  for  part  2606 
is  revised  to  read  as  follows: 

Aulfaority:  29  U.S.C  1 302(b)(3) 

2.  Paragraph  (a)  of  §  2606.1  is 
amended  by  removing  the  last  sentence. 

3.  Paragraphs  (b)  and  (c)  of  §  2606.1 
are  amended  by  removing  "or  section 
4082ib)"  in  paragraph  (b;(l)  and 
paragraph  (b)(5);  by  adding  "or  (c)  or 
section  4022A(a)"  after  "section 
4022fa)"  and  by  adding  "and 
determinations  that  a  domestic  relations 
order  is  or  is  not  a  qualified  domestic 
relations  order  under  section  206(d)(3) 
of  the  Act  and  section  414(p)  of  the 
Code"  after  "covered  plans"  and  before 
the  semicolon  in  paragraph  (b)(6),  by 
adding  "or  (c),  section  4022A  (b) 
through  (e),  or  section  4022B"  after 
"section  4022(b)"  and  by  removing 
"guaranteed  benefits  of  and  adding,  in 
its  place,  "benefits  payable  to"  in 
paragraph  (b)(7);  by  adding  "and"  at  the 
end  in  paragraph  (b)(8);  by  removing 
paragraph  (b)(10)  and  paragraph  fb)(ll); 
and  by  revising  paragraph  (b)(3).  (b)(9). 
and  (c)  to  read  as  follows: 

§  2606. 1     Purpose  and  scop*. 
•         •         •         •         • 

fb)  Scope.  •  *  • 

(3)  Detenninations  with  respect  to 
voluntary  terminations  under 
subsection  (b)  (standard  terminations)  or 
subsection  (c)  (distress  terrainatiorw)  of 
section  4041  of  the  Act,  including— 

(i)  A  determination  that  a  notice 
requirement  under  section  4041(b)(1) 

(A)  and  (B)  or  section  4041(c)(1)  (A)  or 

(B)  or  a  certification  requirement  under 
section  404lfb)(3)(B)  or  section 
4041(c)(3)(B)  of  the  Act  has  not  been 
met, 

(ii)  A  determination  that  a 
contributing  sponsor  or  a  member  of  a 
contributing  sponsor's  controlled  group 
does  not  meet  the  requirements  for 
demonstrating  distress  under  swrtion 
4041(c)(2)(B)  ofthe  Act.  and 
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(iii)  A  determination  under  section 
404l(b)(21  or  section  4041(c)(3)  of  the 
Act  with  respect  to  the  sufficiency  of 
plan  assets  for  benefit  liabilities  or  for 
guaranteed  benefits; 
*         •         *         •         « 

(91  Dt^tdrr^iinations  of  the  amount  of 
Habiiity  under  section  4062(b)(1). 
section  4063.  or  section  section  4064  of 
the  Act 

(c)  Matters  not  covered  by  this  part. 
Nothing  in  this  part  limits — 

(1)  The  authority  of  the  PBGC  to 
review,  either  upon  request  or  on  its 
own  initiative,  a  determination  to  which 
this  part  does  not  apply  when,  in  its 
discretion,  the  PBGC  determines  that  it 
would  be  appropriate  to  do  so.  or 

(2)  The  procedure  that  the  PBGC  may 
utihre  in  reviewing  any  determination 
to  which  this  part  does  not  apply. 

4.  In  S  2606.2.  the  definition  of  Act  is 
amended  by  adding  ",  as  amended"  at 
the  end  before  the  period;  the  definition 
of  Director  or  Office  Director  is 
amended  by  removing  "Office"  and 
adding,  in  its  place.  "Department"  and 
by  removing  "office"  and  adding,  in  its 
place  "department";  and  the  definition 
of  aggrieved  person  is  revised  and  a 
definition  of  Code  is  added  to  read  as 
follows: 

§  2S'X  2     Definition*. 
.         •         •         •         • 

Aggrieved  person  means  any 
participant,  beneficiary,  plan 
administrator,  contributing  sponsor  of  a 
single-employer  plan  or  member  of  such 
a  contributing  sponsor's  controlled 
group,  plan  sponsor  of  a  multiemployer 
plan,  or  employer  that  is  adversely 
affected  by  an  initial  determination  of 
the  PBGC  with  respect  to  a  pension  plan 
in  which  such  participant,  beneficiary, 
plan  administrator,  contributing 
sponsor,  controlled  group  member,  plan 
sponsor,  or  employer  has  an  interest. 
The  :  ■ 

alt^r;: 


■hr 


ficiary"  includes  an 
avee  (within  the  meaning  of 
sec*.  •  2  n('d)(3)(K)  of  the  Act)  under  a 
r,  .  i.,f  e  1  domestic  relations  order 
.\ . •..'.  n  the  meaning  of  section 
206(d)(3)(B)  of  the  Act).  The  term 
"contributing  sponsor"  includes  only  a 
person  entitled  to  receive  a  deduction 
und^r  se<:tior,  404(a)  of  die  Code  (or  that 
wouia  be  entitled  to  receive  a  deduction 
except  for  the  limitations  in  section 
404(a))  for  contributions  required  to  be 
made  to  a  single-employer  plan  under 
section  302  of  the  Act  and  section  412 
of  the  Code.  The  term  "controlled 
group"  includes  all  persons  under 
common  control  with  a  contributing 
sponsor  and  the  term  "employer" 
includes  all  trades  or  businesses  under 
common  control,  as  provided  in 
subsections  (a)(14)  and  (b)(1)  of  section 


4001  of  the  Act  and  part  2612  of  this 
chapter. 

•        •        •        •        • 

Code  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

*  •  *  •  * 

§2603.3     [Amended] 

5.  Section  2606.3  is  amended  by 
removing  "data"  each  time  it  appears 
and  adding,  in  its  place,  "documents"; 
by  removing  "the  information"  at  the 
end  of  the  first  sentence  before  the 
period  and  adding,  in  its  place, 
"information  or  documents  in  the 
possession  of  a  party  other  than  the 
PBGC";  and  by  adding  "or  documents" 
at  the  end  of  the  second  sentence  before 
the  period 

$2606.7    [Amended] 

6.  Section  2606.7  is  amended  by 
removing  "an  Office"  and  adding,  in  its 
place,  "a  Department"  and  by  removing 
"by  the  PBGC"  at  the  end  before  the 
period. 

S  2606.9    [Arnended] 

7.  Section  2606.9(b)  is  amended  by 
removing  "Office"  and  adding,  in  its 
place,  "department". 

§2606^    [Amended] 

8.  Section  2606.22  is  amended  by 
adding  ".  except  when  effective  on  the 
date  of  issuance  as  provided  in 
§  2606.23(b)."  before  "shall  contain". 

§2606.34     ;A'n«oc«»d; 

9.  Section  2606.34  is  amended  by 
removing  "office"  and  adding,  in  its 
place,  "department"  and  by  adding,  at 
the  end  before  the  period,  ",  except  that 
a  request  for  reconsideration  of  a 
determination  described  in 

§  2606.l(b)(3)(ii)  shall  be  submitted  to 
the  Executive  Director". 

§2606.36     [ATMSficJedi 

10.  Paragraph  (a)  of  §  2606.36  is 
amended  by  removing  "office"  both 
times  it  appears  and  adding,  in  its  place, 
"department";  by  removing  "an  Office" 
and  adding,  in  its  place,  "a 
Department";  by  removing  "the  Office" 
both  times  it  appears  and  adding,  in  its 
place,  "the  Department";  and  by  adding, 
at  the  end  of  the  second  sentence  before 
the  period,  "of  a  determination  other 
than  one  described  in  §  2606.1(b)(3)(ii), 
and  the  Executive  Director  (or  an  official 
designated  by  the  Executive  Director) 
will  issue  the  final  decision  on  a  request 
for  reconsideration  of  a  determination 
described  in  ^  2606.1(b)(3)(ii)". 

§2606.51     [ArrMir.aedl 

11.  Section  2606.51  is  amended  by 
removing  "(11)"  and  adding,  in  its 
place.  "(9)". 


PART  261 2— TRADES  OR 
BUSINESSES  UNDER  COMMON 
CONTROL;  CONTROLLED  GROUPS 

12.  The  authority  citation  for  part 
2612  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a){14), 
1301(b)(1).  and  1302(b)(3). 

13.  The  title  of  part  2612  is  revised  as 
set  forth  above. 

14.  Paragraph  (a)  of  §  2612.1  is  revised 
to  read  as  follows: 

§2612.1     Purpose  and  scope. 

(a)  Purpose.  This  part  includes  the 
regulations  under  which,  for  purposes 
of  title  IV  of  the  Act.  the  PBGC 
determines  the  trades  or  businesses 
(whether  or  not  incorporated)  that  are 
under  common  control  and,  hence, 
treated  as  a  single  employer  and 
whether,  in  the  case  of  a  single- 
employer  plan,  two  or  more  persons  are 
under  common  control  and.  hence, 
members  of  the  same  controlled  group. 
Section  4001  of  the  Act  requires,  in 
subsections  (b)(1)  and  (a)(14), 
respectively,  that  the  former  and  the 
latter  determinations  be  made  under 
PBGC  regulations  which  are  consistent 
and  coextensive  with  regulations 
prescribed  by  the  Secretary  of  the 
Treasury  under  section  414(c)  and 
section  414  (b)  and  (c).  respectively,  of 
the  Code. 


§2612.1     [Amended] 

15.  Paragraph  (b)  of  §2612.1  is 
amended  by  adding  "Scope."  at  the 
beginning  after  the  paragraph  (b) 
designation;  by  removing  "(88  Stat. 
1014)";  and  by  removing  everything 
after  "applies"  and  before  the  period. 

16.  In  §2612.2,  the  definition  of  Act 
is  amended  by  removing  "Means"  and 
adding,  in  its  place,  "means"  and  by 
removing  "(88  Stat.  829  ef  seq.)"  and 
adding,  in  its  place,  ".  as  amended";  the 
definition  of  trades  or  businesses 
(whether  or  not  incorporated)  which  are 
under  common  control  is  removed;  and 
definitions  of  Code  and  single-employer 
plan  are  added,  in  alphabetical  order,  to 
read  as  follows: 

§2612.2     Definitions. 
•  •         •  •         • 

Code  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

Single-employer  plan  means  any 
defined  benefit  plan  (as  defined  in 
section  3(35)  of  the  Act)  that  is  not  a 
multiemployer  plan  (as  defined  in 
section  4001(a)(3)  of  the  Act). 

17.  Section  2612.3  is  amended  by 
adding  ";  controlled  groups"  after 
"control"  in  the  title;  by  removing  the 
comma  after  "Act",  adding  a  colon  in  its 
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place,  and  designating  the  remainder  of 
the  current  text  as  paragraph  (a)(2);  and 
by  adding  new  paragraphs  (a)(1),  (a)(3), 
and  (b).  As  so  revised.  §  2612.3  reads  as 
follows: 

§2fi,3     '-ades  or  Dus^nessps  u oer 

comrc  control;  contro!!e'"  g-)up8. 
For  purposes  of  title  IV  of  the  Act: 
(a)(1)  The  PBCX:  will  determine  that 
trades  and  businesses  (whether  or  not 
incorporated)  are  under  common 
control  if  they  are  "two  or  more  trades 
or  businesses  under  common  control", 
as  defined  in  regulations  prescribed 
under  section  414(c)  of  the  Code. 

(2)  All  employees  of  trades  or 
businesses  (whether  or  not 
incorporated)  which  are  under  common 
control  shall  be  treated  as  employed  by 
a  single  employer,  and  all  such  trades 
and  businesses  shall  be  treated  as  a 
single  employer. 

(3)  An  individual  who  owns  the  entire 
interest  in  an  unincorporated  trade  or 
business  is  treated  as  his  own  employer, 
and  a  partnership  is  treated  as  the 
employer  of  each  partner  who  is  an 
employee  within  the  meaning  of  section 
401(c)(1)  of  the  Code. 

(b)  In  the  case  of  a  single-employer 
plan: 

(1)  In  cormection  with  any  person,  a 
controlled  group  consists  of  that  person 
and  all  other  persons  under  common 
control  with  that  person. 

(2)  The  PBGC  will  determine  that 
persons  are  luider  common  control  if 
they  are  members  of  a  "controlled  group 
of  corporations",  as  defined  in 
regulations  prescribed  under  section 
414(b)  of  the  Code,  or  if  they  are  "two 
or  more  trades  or  businesses  under 
common  control",  as  defined  in 
regulations  prescribed  under  section 
414(c)  of  the  Code. 

PART  26'' 5— CERTAIN  REPOPTiNG 
A.\D  NOTiFiCATiON  REQUIREMENTS 

18.  The  authority  citation  for  part 
2615  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1082(f),  1302(b)(3), 
1343,  and  1365. 

19.  In  §  2615.1.  paragraph  (a)  and  the 
first  sentence  of  paragraph  (b)  are 

revised  to  r^ad  as  fo!io\','<;- 

§2615.1     Purpose  ard  scope. 

(a)  Purpjosv^  TL;.^  su*;;  ...n  prescribes 
specific  requirements  for  notification  of 
t-ie  reportable  events  in  section  4043  of 
•he  Act,  including  the  reportable  events 
specified  in  section  4043(b)(1)  through 
bit 81  and  other  events  that  the  PBGC 
has  determined,  under  section 
4043rD)(9),  may  be  indicative  of  a  need 
to  terminate  the  plan.  It  also  implements 
*.'ie  PBGC's  Guthority  to  waive  the 


requirement  that  plan  administrators 
notify  the  PBGC  with  respect  to  certain 
reportable  events  and  with  respect  to 
certain  plans.  (The  PBGC  has  waived 
the  requirements  of  section  4043  with 
respect  to  multiemployer  plans.) 

(b)  Scope.  This  subpart  applies  with 
respect  to  any  single-employer  plan 
(within  the  meaning  of  section 
4001(a)(15)  of  the  Act)  which  is  covered 
by  section  4021  of  the  Act  and  for  which 
either  no  notice  of  intent  to  terminate 
has  been  issued  or.  if  such  a  notice  has 
been  issued,  until  the  proposed 
termination  date  specified  under  section 
4041  (b)  or  (c)  of  the  Act  and  part  2616 
or  2617  of  this  subchapter;  provided, 
that,  if  a  termination  proceeding  is 
suspended  pursuant  to  §  2616.5  or 
§  2617.5  of  this  subchapter,  this  subpart 
continues  to  apply  unless  and  until  the 
PBGC  reactivates  the  termination 
proceeding.  *  •  • 

§2615.2    [Amended] 

20.  In  §  2615.2,  the  definition  of  Act 
is  amended  by  removing  "(29  U.S.C. 
1001  etseq.  (1976))"  and  adding,  in  its 
place,  ".  as  amended";  the  definition  of 
active  participant  is  redesignated  as 
paragraph  (c)(2)  of  §  2615.14(c);  the 
definition  of  Code  is  amended  by 
removing  "1954"  and  adding,  in  its 
place.  "1986";  the  definition  of 
irrevocable  commitment  is  amended  by 
removing  "which"  the  first  time  it 
appears  and  adding,  in  its  place,  "if  the 
obligation",  by  removing  "which"  the 
second  time  it  appears,  and  by  removing 
"against  the  insurer";  the  definition  of 
nonforfeitable  benefits  which  are  not 
funded  is  amended  by  adding  "section 
4001(a)(8)  of  the  Act  and  as  provided 
in"  after  "as  defined  in";  the  definition 
oiplan  is  amended  by  removing  "be  a 
single  employer,  multiemployer,  or 
multiple  employer  plan"  and  adding,  in 
its  place,  "is  maintained  by  one  or  more 
contributing  sponsors";  the  definition  of 
plan  year  is  amended  by  removing  ", 
poUcy";  the  definitions  ol  substantial 
owner  is  amended  by  removing 
"4022(b)(6)(A)"  and  adding,  in  its  place. 
"4022(b)(5)(A)";  the  definitions  of 
bankruptcy  case,  break  in  semce, 
employer,  money  purchase  plan,  normal 
retirement  benefit,  plan  sponsor, 
Railroad  Retirement  benefits,  single 
employer  plan.  Social  Security  benefits, 
and  Title  IV  are  removed;  and  the 
definitions  of  contributing  sponsor, 
controlled  group,  and  participant  are 
revised  and  definitions  of  notice  of 
intent  to  terminate  and  proposed 
termination  date  are  added,  in 
alphabetical  order,  to  read  as  follows: 

§2615,2     D«tiTitic'i8. 


Contributing  sponsor  means  the 
person  entitled  to  receive  a  deduction 
under  section  4G4(a)  of  the  Code  (or  that 
would  be  entitled  to  receive  a  deduction 
except  for  the  limitations  in  section 
404(a))  for  contributions  required  to  be 
made  to  the  plan  xmder  section  302  of 
the  Act  and  section  412  of  the  Code. 

Controlled  group  means,  in 
connection  with  any  person,  a  group 
consisting  of  such  person  and  all  other 
persons  under  common  control  with 
such  person,  determined  under  part 
2612  of  this  chapter. 

•  *        •        •        • 

Notice  of  intent  to  terminate  means 
the  notice  to  affected  parties  advising 
each  of  a  proposed  plan  termination,  as 
required  by  section  4041(a)(2)  of  the  Act 
and  §  2616.22  or  §  2617.22  of  this 
subchapter. 

•  •        •        •        • 

Participant  has  the  same  meaning  as 
in  §  2610.2  of  this  chapter. 

•  •        •        *        • 

Proposed  termination  date  means  the 
date  specified  as  such  by  the  plan 
administrator  in  a  notice  of  intent  to 
terminate  or,  if  later,  in  the  distress 
termination  notice  or  the  standard 
termination  notice,  in  accordance  with 
section  4041  of  the  Act  and  part  2616  or 
part  2617  of  this  subchapter. 


§2615.3    [Amended] 

21.  Paragraph  (b)(2)  of  §  2615.3  is 
amended  by  removing  the  word  "plan" 
and  adding,  in  its  place,  "contributing". 

22.  Paragraph  (b)(4)  of  §2615.3  is 
amended  by  removing  "plan  sponsor" 
both  times  it  appears  and  adding,  in  its 
place,  "contributing  sponsor";  by 
removing  "Plan  Identification  Number 
(PIN)"  and  adding,  in  its  place,  "Plan 
Number  (PN)";  and  by  removing  "EIN- 
PIN"  both  times  it  appears  and  adding, 
in  its  place,  "EIN-PN". 

23.  Paragraph  (c)(2)  of  §2615.3  is 
amended  by  removing  "single  employer 
plan,"  and  adding,  in  its  place,  "plan 
maintained  by  one  contributing  sponsor 
or  by  two  or  more  contributing  sponsors 
that  are  members  of  the  same  controlled 
group.". 

24.  Paragraph  (c)(5)  of  §  2615.3  is 
amended  by  removing  "baakruptcj'  or 
liquidation"  and  adding,  in  its  place, 
"bankruptcy,  insolvency,  or  similar 
settlement". 

25.  Paragraph  {c)(6)  of  §  2615.3  is 
amended  by  removing  "of  employer" 
and  adding,  in  its  place,  "in  the  same 
controlled  group  as  a  contributing 
sponsor";  by  removing  ",  or  of  the  trade 
or  business  no  longer  controlled  by  the 
contributing  sponsor,  or  of  the  new 
trade  or  business  controlling"  and 


35:86 


Fed«ra]  Re«^!stsr       Vol.  58.  N 


or? day,  ': 


I'-iQ^   '   Rules  and  Rep.i  Iritiors 


a;-     ;    ■■. /s  pia:e,  "or  of  iLe  person  no 
^   ::;^:     ~.:ier  common  control  *vi'.h*'; 
dr.d  -  •    '  ".oving  ".  and  of  the  tiBde  or 
bu-iinesa  r^o  longer  controlled  by  the 
contributing  sponsor,  or  the  new  trade 
cr  business  controlling  the  contnbuling 
sponsor,  as  applicable"  and  adding,  in 
Its  phcs.  "and  of  the  person  no  longer 
under  common  control  witii  ttie 
contributing  sponsor".  As  so  revised, 
paragraph  (c)(6)  reads  as  folIcMrs: 

•  -  •  •  • 

(c)  Additional  information.  *   *   * 

(6)  For  an  event  described  in 
%  26 Ifj. 23(a)  (relating  to  a  transaction 
involving  a  change  in  the  same 
controlled  group  as  a  contributing 
sponsor): 

The  name,  addiess,  and  telephone 
number  of  the  new  contributing  sponsor 
or  of  the  person  no  longer  vuider 
common  control  with  the  contributing 
sponsor,  as  applicable;  a  copy  of  the 
most  recent  audited  (or  if  not  available, 
unaudited)  financial  statements,  and  the 
most  recent  inteniu  financial 
statements,  of  the  contributing  sponsor 
before  and  after  the  transaction  and  of 
the  person  no  longer  under  common 
control  with  the  contributing  sponsor 
(individually  or  where  financial 
statements  are  only  available  on  a 
consolidated  basis  v/ith  other  members 
of  Uie  same  controlled  group,  on  a 
consolidated  basis],  includmg  balance 
sheets  income  statements,  statements  of 
changes  in  financial  position  and 
annual  reports. 


§25'!  5.-     [Arren.)€d] 

26.  Piragraph  [e]  of  §  2615.3  is 
amended  by  removing  "Office  of 
Program  Operations"  and  adding,  in  its 
place,    Case  Operations  and 
Compliance  Department"  and  by 
removing  "Room  530OA"  and  adding,  in 
its  place,  "room  55G0  (Cede  45000)". 

6  26 1 5.5    [Amendad] 

.. ~.  S-rjction  2615.5  is am.onded  by 
remcvLr.g  "employer"  and  adding,  in  its 
place,  ■■  contributing  sponsor"  in  the 
title  and  by  removing  "an  employer 
making  contributions"  and  adding,  in 
its  place,  "a  contributing  sponsor"  in 
the  text. 

§§2615. ■'2.  2615.15and  2615.16 
[Amendsd] 

28.  Sections  2615.12(a).  2615.15(a), 
and  2615.16(a)  ere  amendnd  by 
removir.g  "the  plan"  and  adding,  in  its 
place,  "a  plan". 

§2e'';,'t    rAfwii-".] 

29.  Paragraph  (a)  of  §2615. 14  is 
amended  by  removing  everything  after 


"previous  plan  year"  and  before  the 
period. 

30.  Paragraph  (b)  of  §  2615.14  is 
amended  by  removing  in  the 
introductory  text  "either  paragraph 
(b)(1)  or  (b)(2)"  and  adding,  in  its  place, 
"paragraph  (b)(1).  (b)(2).  or  {b)(3)"  and 
by  adding  a  new  paragraph  (b)(3)  to  read 
as  follows: 


§2615.14     Ac? 


-ar^t  '9C. 


(b)-  "  • 

(3)  The  present  value  of  unfunded 
vested  benefits  imder  the  plan  (as 
reported  on  the  most  recently  filed  IRS/ 
DOL/PBGC  Form  5500  or  Form  5500-C/ 
R)  is  less  than  $250,000. 
•        •        •        •        • 

31.  Paragraph  (b)(2)  of  §  2615.14  is 
amended  by  removing  "single  employer 
plan,  as"  and  adding,  in  its  place,  "plan 
maintained  by  one  contributing  sponsor 
or  by  two  or  more  contributing  sponsors 
that  are  members  of  the  same  controlled 
group,  as"  and  by  removing  "the  single 
employer  plans  covered  by  section  4021 
that  are  maintained  by  the  employer" 
and  adding,  in  its  place,  "the  plans 
covered  by  this  part  that  are  maintained 
by  a  contributing  sponsor  and  all 
members  of  the  same  controlled  group, 
if  any,  either";  and  by  removing  "or 
not"  and  adding,  in  its  place  "or  is  not". 
As  so  revised,  paragraph  fb)(2)  reads  as 
follows: 
*        •        •        *        • 

{!>)••• 

(2)  With  respect  to  a  plan  maintained 
by  one  contributing  sponsor  or  by  two 
or  more  contributing  sponsors  that  are 
members  of  the  same  controlled  group, 
as  of  the  date  of  the  event,  the  total 
number  of  active  participants  covered 
by  all  the  plans  covered  by  this  part  that 
are  maintained  by  a  contributing 
sponsor  and  ail  members  of  the  same 
controlled  group,  if  any.  either  is  not 
less  than  80  percent  of  the  total  number 
of  active  participants  in  all  such  plans 
determined  as  of  the  beginning  of  each 
such  plan's  current  plan  year,  or  is  not 
less  than  75  percent  of  tha  total  number 
of  active  participants  in  ail  such  plans 
determined  as  of  the  beginning  of  each 
such  plan's  previous  plan  year. 
»        »        •        *        * 

32.  Paragraph  (c)  of  §  2615.14  is 
amended  by  designating  the  sentence 
after  the  heading  as  paragraph  (1)  end 
by  re-/ising  the  definition  of  active 
participant,  redesignated  as  paragraph 
(2),  to  read  as  follows: 
•        •        *        •        » 

(c)  Determination  of  the  number  of 
active  participants. 


(2)  For  purposes  of  this  section  and 
information  submitted  pursuant  to 
§  2615.3(c)(1),  writh  respect  to  a  plan 
maintained  by  one  contributing  sponsor 
or  by  two  or  more  contributing  sponsors 
that  are  members  of  the  same  controlled 
group,  include  as  "active"  only  a 
participant  who — 

(i)  Is  receiving  compensation  for  work 
performed; 

(ii)  Is  on  paid  or  unpaid  leave  granted 
for  a  reason  other  than  a  layoff; 

(iii)  Is  laid  off  ft-om  work  for  a  period 
of  time  that  has  lasted  less  than  30  days; 
or 

(iv)  Is  absent  from  work  due  to  a 
recurring  reduction  in  employment  that 
occurs  at  least  annually. 

33.  The  first  sentence  of  paragraph  (b) 
of  §2615.76  is  amended  by  removing 
"Forms  5500,  5500-C.  5500-K  or  5500- 
R"  and  adding,  in  its  place,  "Form  5500 
orForm5500-C/R". 

§261518    [Amended) 

34.  Paragraph  (d)  of  §2615.18  is 
amended  by  removing  "effective  date  of 
the  irrevocable  commitment"  in  the  first 
sentence  and  adding,  in  its  place,  "date 
on  which  the  obligation  to  provide 
benefits  passes  from  the  plan  to  the 
insurer". 

35.  In  paragraph  (f)  of  §  2615.18,  the 
heading  is  revised  to  read  "Valuation  of 
assets  and  benefits". 

§26' 5.21     [A:rer>ded] 

36.  Paragraph  (aj  of  §  2615,21  is 
amended  by  removing  in  the 
introductory  text  "single  employe: 
plan."  and  adding,  in  its  pla'",e,  "plan 
maintained  by  one  contributing  sponsor 
or  by  two  ov  mere  contributing  sponsors 
that  are  members  of  the  same  controlled 
group"  and  by  adding  "(under  Title  11. 
U.S.C.)"  before  ",  or"  in  paragraph 
fa^fll. 

§26  5i.i2     ;Am«»nciecl] 

37.  In  paragraph  (a)  of  §  2615.22.  the 
introductorj'  text  is  amended  by 
removing  "single  employer  plan."  and 
adding,  in  its  place,  "plan  maintained 
by  one  contributing  sponsor  or  by  two 
or  more  contributing  sponsors  that  are  ^ 
me-nbers  of  the  same  controlled  group". 

38.  Paragraph  (c)  of  §  2615.22  is 
amended  by  removing  "section  4062(d)" 
in  the  heading  and  adding,  in  its  place, 
"section  4069(b)"  and  by  removing 
"section  4062(d)"  in  the  text  and 
adding,  in  its  place,  "section  4069(b)". 

§2615.23    [Amended] 

39.  The  title  of  §  2615.23  is  amended 
by  removing  "of  employer"  and  adding, 
in  its  place,  "in  contributing  sponsor  or 
controlled  group". 

40.  Paragraph  (a)  of  §  2615.23  is 
amended  by  removing  "a  single 
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employer  plan  of  a  contributing 
sponsor"  and  adding,  in  its  place,  "a 
plan  maintained  by  one  contributing 
sponsor  or  by  two  or  more  contributing 
sponsors  that  are  members  of  the  same 
controlled  group";  by  removing  "trade 
or  business"  each  time  it  appears  in 
paragraph  {a){l)(iii)  and  paragraph  (a)(2) 
and  adding,  in  its  place,  "person";  and 
by  removing  "the  sponsor"  in  paragraph 
(a)(2)  and  adding,  in  its  place,  "the 
contributing  sponsor".  As  so  revised. 
paragraph  fal  rpjif!";  a<:  frillr.wi;' 


§2t1' 

if^  CO' 


13     ■'■•a-isa.  tion  inwor.,p.g  a  cr.ange 
DL.r  '  2  iccisor  or  controlled  group. 

(a)  Reportable  event.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  a  reportable  event  with  respect 
to  a  plan  maintained  by  one 
contributing  sponsor  or  by  two  or  more 
contributing  sponsors  that  are  members 
of  the  same  controlled  group  with 
nonforfeitable  benefits  which  are  not 
funded  of  $1  million  or  more  when — 

(1)  As  a  result  of  a  transaction 
involving  a  transfer  of  assets  of  or  an 
ownership  interest  in  a  contributing 
sponsor — 

(i)  There  is  or  will  be  a  new 
contributing  sponsor  that  is  not  a 
member  of  the  controlled  group  of  the 
previous  contributing  sponsor; 

(ii)  The  contributing  sponsor  leaves  or 
will  leave  the  controlled  group;  or 

(iii)  The  contributing  sponsor 
becomes  or  will  become  a  member  of  a 
different  controlled  group,  except  where 
the  new  controlled  group  is  or  will  be 
the  same,  but  for  the  addition  of  another 
person,  as  the  contributing  sponsor's 
controlled  group  before  the  transaction; 
or 

(2)  As  a  result  of  a  transaction 
involving  a  transfer  by  a  contributing 
sponsor  of  assets  of  or  an  ownership 
interest  in  another  person,  the 
contributing  sponsor  and  that  person  are 
or  will  be  no  longer  part  of  the  same 
controlled  group. 

•         •         •         *         • 

41.  In  paragraph  (e)  of  §26 15. 23.  the 
heading  is  revised  to  read  "Valuation  of 

assets  and  benefits". 

PART  261 6— DISTRESS 

TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

42.  The  authority  citation  for  part 
2R1 6  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1341,  and 
1344 

43  Paragraph  (c)  of  §  2616.4  is 
amended  by  removing  the  last  sentence. 


PART  2622— LIABILITY  ON 
TERMINATION  OF  OR  WiTHORAWAL 
f^ROM  A  SINGLE-EMPLOYER  PLAN 

44.  The  authority  citation  for  part 
2622  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1362- 
1364,  and  1367-1368. 

45.  The  title  of  part  2622  is  revised  as 
set  forth  above. 

46.  Section  2622.1  is  revised  to  read 
as  follows: 


§  it  72 


Pu'P'C^de  i' 


(a)  Purpose.  The  purpose  of  this  part 
is  to  set  forth  rules  for  determination 
and  payment  of  the  liability  incurred, 
under  section  4062(b)  of  the  Act.  upon 
termination  of  any  single-employer  plan 
and,  to  the  extent  appropriate, 
determination  of  the  liability  incurred 
with  respect  to  multiple  employer  plans 
under  sections  4063  and  4064  of  the 
Act.  This  part  also  includes  related  rules 
regarding  payment  arrangements  under 
section  4067  of  the  Act  and  the  PBGC's 
lien  under  section  4068  of  the  Act  with 
respect  to  liability  arising  under  section 
4062,  4063,  or  4064. 
When  a  single-employer  plan  is 
terminated  under  section  4041(c)  or 
4042  of  the  Act.  section  4062  imposes 
joint  and  several  liability,  to  the  PBGC 
and  the  trustee  appointed  under  section 
4042  (b)  or  (c).  on  any  person  that,  on 
the  termination  date,  is  a  contributing 
sponsor  or  a  member  of  a  contributing 
sponsor's  controlled  group.  Sections 
4063  and  4064,  in  conjunction  with 
section  4062.  apply  to  liability 
determinations  with  respect  to  multiple 
employer  plans.  Under  section  4063,  the 
PBGC  determines  the  conditional 
liability  for  withdrawal  of  a  substantial 
employer;  under  section  4064.  the  PBGC 
determines  the  liability  upon 
termination  of  persons  that,  within  the 
5  preceding  plan  years,  contributed  to 
the  plan.  Both  sections  provide  for 
prorating  or  allocating  liability  among 
controlled  groups  after  calculating  the 
amount  for  the  entire  plan  under  section 
4062(b),  and  section  4062(e)  makes 
sections  4063  and  4064  applicable  when 
there  are  certain  cessations  of  operations 
at  a  facility.  (See  section  4069  of  the  Act 
regarding  transactions  to  evade  liability 
and  certain  corporate  reorganizations.) 
(b)  Scope.  The  provisions  of  this  part 
regarding  the  amount  of  liability  to  the 
PBGC  that  is  incurred  upon  termination 
of  a  single-employer  plan  apply  with 
respect  to  a  plan  for  which  a  notice  of 
intent  to  terminate  under  section 
4041(c)  of  the  Act  is  issued  or 
proceedings  to  terminate  under  section 
4042  of  the  Act  are  instituted  after 
December  17. 1987.  Those  provisions 


also  apply,  to  the  extent  described  in 
paragraph  (a)  of  this  section,  to  the 
amount  of  liability  for  withdrawal  from 
a  multiple  employer  plan  after  that  date. 

f  2622.2    [Amended] 

47.  In  §  2622.2.  the  definition  of  Act 
is  amended  by  removing  "is"  and 
adding,  in  its  place,  "means"  and  by 
removing  everything  after  "1974,"  and 
before  the  period  and  adding,  in  its 
place,  "as  amended";  the  definition  of 
PBGC  is  amended  by  removing  "is"  and 
adding,  in  its  place,  "means";  the 
definitions  of  date  of  plan  termination, 
employer,  plan  asset  insufficiency. 
single  employer  plan,  and  Title  IV  &n 
removed;  and  the  definitions  of  net 
worth  and  net  worth  record  date  are 
revised  and  definitions  of  Code, 
collective  net  worth  of  persons  subject  to 
liability  in  connection  with  a  plan 
termination,  contributing  sponsor, 
controlled  group,  multiple  employer 
plan,  notice  of  intent  to  terminate, 
proposed  termination  date,  section 
4062(b)  liability,  single-employer  plan, 
and  termination  date  are  added,  in 
alphabetical  order,  to  read  as  follows: 

§2622.2    Definitions. 

•         •         •         •         • 

Code  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

Collective  net  worth  of  persons  subject 
to  liability  in  connection  with  a  plan 
termination  means  the  sum  of  the 
individual  net  worths  of  all  persons  that 
have  individual  net  worths  which  are 
greater  than  zero  and  that  (as  of  the 
termination  date)  are  contributing 
sponsors  of  the  terminated  plan  or 
members  of  their  collection  groups,  as 
determined  in  accordance  with  section 
4062(d)(1)  of  the  Act  and  §  2622.4  of 
this  part. 

Contributing  sponsor  means  the 
person  entitled  to  receive  a  deduction 
under  section  404(a)  of  the  Code  (or  that 
would  be  entitled  to  receive  a  deduction 
except  for  the  limitations  in  section 
404(a))  for  rnnfrihiitions  required  tn  be 
made  to  the  plan  under  section  302  of 
the  Act  and  section  412  of  the  Code. 

Controlled  group  means,  in 
connection  with  any  person,  a  group 
consisting  of  such  person  and  all  other 
persons  under  common  control  with 
such  person,  determined  under  part 
2612  of  this  subchapter. 

Multiple  employer  plan  means  a 
single-employer  plan  maintained  by  two 
or  more  contributing  sponsors  that  are 
not  members  of  the  same  controlled 
group,  under  which  all  plan  assets  are 
available  to  pay  benefits  to  all  plan 
participants  and  beneficiaries. 

Net  worth  means  the  fair  market  value 
of  a  person  liable  under  section  4062  of 
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the  AcA.  as  determined  in  accordance 
with  section  4062(dKl)  of  the  Act  and 
§2622  4  of  this  part. 

Net  worth  record  date  means  the  day. 
chosen  by  the  PBGC  in  accordance  with 
section  4062(d)(1)  of  the  Act  and 
§2622.5  of  this  part,  as  of  which  the 
PBGC  makes  net  worth  determinations. 

Notice  of  intent  to  terminate  means 
the  notice  to  affected  parties  advising 
each  of  a  proposed  plan  termination,  as 
required  by  section  4a41(a)(2)  of  the  Act 
and  §  2616.22  of  this  subchapter. 
.        •        •        •        • 

Proposed  termination  date  means  the 
date  specified  as  such  by  the  plan 
adminislralor  in  a  notice  of  intent  to 
urminate  or,  if  later,  in  the  distress 
termination  notice,  in  accordance  with 
section  4041  of  the  Act  and  part  2616  of 
this  subchapter. 

Section  4062(b)  liability  means,  with 
respect  to  a  single-employer  plan 
terminated  under  section  4041(c)  or 
section  4042  of  the  Act.  the  joint  and 
several  liability  to  the  PBGC  which  is 
incurred  by  any  person  that,  on  the 
termination  date,  is  a  contributing 
sponsor  of  the  plan  or  a  member  of  a 
contributing  sponsor's  controlled  group; 
the  amount  of  this  liability  is 
determined  in  accordance  with  section 
4062(b)(1)  of  the  Act  and  §  2622.3(a)  of 
this  part. 

Single-employer  plan  means  any 
defined  benefit  plan  (as  defined  in 
section  3(35)  of  the  Act)  that  is  not  a 
multiemployer  plan  (as  defined  in 
section  4001(a)(3)  of  the  Act). 

Termination  date  means  the  date 
established  pursuant  to  section  4048(a) 
of  the  Act. 

§2:22  3     ;ir^er;decn 

4.4  5ocuon  2622.3  is  revised  to  read 
2S  follows: 

§  2522  3     A.r.o^nt  a"  J  payment  cf  •action 
4G62(b)  liaOUity. 

(a)  Amount  of  liability.  (1)  General 
rule.  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  amount  of 
section  4062(b)  liability  is  the  total 
amount  (as  of  the  termination  date)  of 
the  unfunded  benefit  habilities  (within 
the  meaning  of  section  4001(a)(18)  of 
the  Act)  to  all  participants  and 
beneficiaries  under  the  plan,  together 
with  interest  calculated  from  the 
termination  date  in  accordance  with 
§2622.7. 

(2)  Special  rule  in  case  of  subsequent 
finding  of  inability  to  pay  guaranteed 
benefits.  In  any  distress  termination 
proceeding  under  section  4041(c)  of  the 
.Act  and  part  2616  of  this  subchapter  in 
which  (as  described  in  section 
4041(c)(3)(C)(ii)  of  the  Act),  after  a 
determination  that  the  plan  is  sufficient 


for  benefit  liabilities  or  for  guaranteed 
benefits  (as  defined  in  §  2616.2  of  this 
subchapter),  the  plan  administrator 
finds  that  the  plan  is  or  will  be 
insufficient  for  guaranteed  benefits  and 
the  PBGC  concurs  with  that  finding,  or 
the  PBGC  makes  such  a  finding  on  its 
own  initiative,  actuarial  presant  values 
shall  be  determined  as  of  the  date  of  the 
notice  to.  or  the  finding  by,  the  PBGC 
of  insufficiency  for  guaranteed  benefits. 

(b)  Payment  of  liahility.  Section 
4062(b)  liability  is  due  and  payable  as 
of  the  termination  date,  in  cash  or 
securities  acceptable  to  the  PBGC, 
except  that,  as  provided  in  §  2622.8(c), 
the  PBGC  shall  prescribe  commercially 
reasonable  terms  for  payment  of  so 
much  of  such  liability  as  exceeds  30 
percent  of  the  collective  net  worth  of 
persons  subject  to  liability  in 
connection  with  a  plan  termination,  and 
the  PBGC  may  make  alternative 
arrangements,  as  provided  in 
§  2622.8(b). 

49.  The  title  and  paragraph  (a)  of 
§  2622  4  are  revised  to  read  as  follows: 

§2622.''     r>«.'<irrr, (nation*  of  n«t  wo^h  sod 
collective  net  worth. 

(a)  General  rules.  When  a  contributing 
sponsor,  or  member(s)  of  a  contributing 
sponsor's  controlled  group,  notifies  and 
submits  information  to  the  PBC-C  in 
accordance  with  §  2622.6,  the  PBGC 
shall  determine  the  net  worth,  as  of  the 
net  worth  record  date,  of  that 
contributing  sponsor  and  any  members 
of  its  controlled  group  based  on  the 
factors  set  forth  in  paragraph  (c)  of  this 
section  and  shall  include  the  value  of 
any  assets  that  it  determines,  pursuant 
to  paragraph  (d)  of  this  section,  have 
been  improperly  transferred.  In  making 
such  determinations,  the  PBGC  will 
consider  information  submitted 
pursuant  to  §  2622.6.  The  PBGC  shall 
then  determine  the  collective  net  worth 
of  persons  subject  to  liability  in 
connection  with  a  plan  termination. 
•        •        •        •        • 

50.  Paragraphs  (b)  through  (d)  of 
§  2622.4  are  amended  by  removing  "an 
employer"  each  time  it  appears  and 
adding,  in  its  place,  "a  person";  by 
removing  "An  employer's"  in  the 
introductory  text  of  paragraph  (c)  and 
the  first  sentence  of  paragraph  (d)  and 
adding,  in  its  place,  "A  person's";  by 
removing  "the  employer's"  each  time  it 
appears  and  adding,  in  its  place,  "the 
person's  ";  by  removing  "the  employer" 
each  time  it  appears  and  adding,  in  its 
place,  "the  person";  by  removing  "net 
record"  in  paragraph  (c)(3)  and  adding, 
in  its  place,  "net  worth  record";  by 
removing  "The  employer's"  in 
paragraph  {c)(5)  and  adding,  in  its  place 
"The  person's";  by  removing 


"proceeding  under  chapter  11  of  the 
Bankruptcy  Code  of  1978  (or  under 
chapter  XI  of  the  prior  Eanki^ptcy  Act)" 
in  paragraph  (.':)(8)  and  adding,  in  its 
place,  "case  under  title  11,  United 
States  Coda,  or  any  similar  law  of  a  state 
or  political  subdivision  thereof";  and  by 
removing  "employer  liability"  in  the 
first  sentence  of  paragraph  (d)  and 
adding,  in  its  place,  "Hability".  As  so 
revised,  paragraphs  (b)  and  (c)  and  the 
first  sentence  of  paragraph  (d)  read  as 
follows: 

§2622  4     De-3mi'^ati.3r'»  o'  r^*t  wc'l»--  ^rd 

c&*!9Ct:v»  net  «yoftn. 

•         •         •         •         * 

(b)  Partnerships  and  sole 
proprietorships.  In  the  case  of  a  person 
that  is  a  partnership  or  a  sole 
proprietorship,  net  worth  does  not 
include  the  personal  assets  and 
liabilities  of  the  partners  or  sole 
proprietor,  except  for  tha  assets 
included  pursuant  to  paragraph  (d)  of 
this  section.  As  used  in  this  paragraph, 
"personal  assets"  are  those  assets  which 
do  not  produce  income  for  the  business 
being  valued  or  are  not  used  in  the 
business. 

(c)  Factors  for  determining  net  worth. 
A  person's  net  worJi  is  equal  to  its  fair 
market  value  and  fsir  market  value  shall 
be  determined  on  the  basis  of  the  factors 
set  forth  below,  to  the  extent  relevant; 
different  factors  may  be  considered  with 
respect  to  different  portions  of  the 
person's  operations. 

(1)  A  bona  fide  sale  of,  agreement  to 
sell,  or  offer  to  purchase  or  sell  the 
business  of  the  person  made  on  or  about 
the  net  worth  record  date. 

(2)  A  bona  fide  sale  of,  agreement  to 
sell,  or  offer  to  purchase  or  sell  stock  or 
a  partnership  intere.st  in  the  person, 
made  on  or  about  the  net  worth  record 
date. 

(3)  If  stock  in  the  person  is  publicly- 
traded,  the  price  cf  such  stock  on  or 
about  the  net  worth  record  date. 

(4)  the  price/earnings  ratios  and 
prices  of  stocks  of  similar  trades  or 
businesses  on  or  about  the  net  worth 
record  date. 

(5)  The  person's  economic  outlook,  as 
reflected  by  its  earnings  and  dividend 
projections,  current  financial  condition, 
and  business  history. 

(6)  The  economic  outlook  for  the 
person's  industry  and  the  market  it 
serves. 

(7)  The  appraised  value,  including  the 
liquidating  value,  cf  the  person's 
tangible  and  intangible  assets. 

(8)  The  value  of  the  equity  assumed 
in  a  plan  of  reorganization  of  a  person 
in  a  case  under  title  11,  United  States 
Code,  or  any  similar  law  of  a  state  or 
political  subdivision  thereof. 
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(9)  Any  other  factor  relevant  in 
determining  the  person's  net  worth. 

Id)  Improper  transfers.  A  person's  net 
worth  shall  ini  Ijde  the  value  of  any 
assets  transferred  by  the  person  which 
the  PBGC  determines  were  improperly 
transferred  for  the  purpose,  as  inferred 
from  all  the  facts  and  circum.stances, 
and  with  the  effect  of  avoiding  liability 

i:nd("r  thi«;  part    •    •    • 

§2622.5     [Amendedj 

51.  Paragraph  (a)  of  §2b22.5  is" 
amended  by  removing  "date  of  plan 
termination  established  pursuant  to 
.section  4048  of  the  Act"  and  adding,  in 
its  place,  •"plans  termination  date". 

52.  Paragraph  (b)  of  §  2622.5  is 
amended  by  removing  ever\lhing  in  the 
first  sentence  after  "establish"  and 
before  the  period  and  adding,  in  its 
place,  "as  the  net  worth  record  date  an 
earlier  date  during  the  120-day  period 
ending  with  the  termination  date." 

53.  Paragraph  (c)  of  §2622.5  is 
amended  by  removing  "to  the 
employer"  in  the  heading;  by  removing 
"the  employer"  in  the  first  sentence  and 
adding,  in  its  place,  "liable  person(s)"; 
and  by  removing  "more  information 
pursuant  to  §2622  6(b)'  in  the  second 
.sentence  and  adding,  in  its  place, 
"additional  information,  as  provided  in 
«» 2622.6(a)(3). 

§2622,6     [Arneided] 

54.  In  §  2622.6.  paragraphs  (6)(1) 
through  (a)(7)  are  redesignated  as 
paragraphs  (b)(1)  through  (b)(7).  in  that- 
order;  the  introductory  text  of  paragraph 
(a)  is  designated  as  paragraphs  (a)(1) 
through  (a)(4)  and  revised  and  the 
introductory  text  of  paragraph  (b)  i.s 
revised;  redesignated  paragraphs  (b)(1) 
through  (b)(7)  are  amended  by  removing 
"The  employer's"  and  adding,  in  its 
place,  "An"  and  by  removing  "its  '  and 
addiiig.  in  its  place,  "the  person's"  in 
paragraph  (h)(1);  by  removing  "five  (5)" 
and  adding  in  its  place.  "5"  and  by 
removing  ",  and  be"  and  adding,  in  its 
place,  "and  must  be"  in  paragraph 
(b)(2);  by  removing  "employers"  and 
adding,  in  its  place  "persori's"  in 
paragraphs  (b)(2),  (b)(4).  (b)|5).  and 
tbj(6);  removing  "employer"  both  times 
it  appears  and  adding,  in  its  place,  "the 
person's"  in  paragraph  (b)(3);  and  by 
removing  "proceeding  under  chapter  11 
of  the  BanJcruptcy  Code  of  1978  (or 
under  chapter  XI  of  the  prior 
Bankruptcy  Act)"  and  adding,  m  its 
place,  "case  under  title  11,  United 
States  Code,  or  any  similar  law  of  a  state 
or  political  subdivision  thereof.",  by 
removing  "employer"  and  adding,  in  its 
place,  "person",  and  by  removing  "five. 
(5)"  and  adding,  in  its  place,  "5"  in 
r»aragraph  (b)(7);  and  paragraph  (c)  is 


revised.  As  so  revised.  §  2622.6  reads  as 
follows: 

§2622  6     Net  worni  Potrftcat'on  en? 
inforrr.Btlon. 

(a)  General.  (1)  A  contribution 
sponsor  or  member  of  the  contributing 
sponsor's  controlled  group  that  believes 
section  4062(b)  liability  exceeds  30 
percent  of  the  collective  net  worth  of 
persons  subject  to  liability  in 
connection  with  a  plan  termination 
shall— 

(i)  So  notify  the  PBGC  by  the  90th  day 
after  the  notice  of  intent  to  terminate  is 
filed  with  the  PBGC  or,  if  no  notice  of 
intent  to  terminate  is  filed  with  the 
PBGC  and  the  PBGC  institutes 
proceedings  under  section  4042  of  the 
Act,  within  30  days  after  the 
establishment  of  the  plan's  termination 
date  in  such  proc  »edings;  and 
(ii)  Submit  to  the  PBGC  the 
information  specified  in  paragraph  (b)  of 
this  section  with  respect  to  the 
contributing  sponsor  and  each  member 
of  the  contributing  sponsor's  controlled 
group  (if  any)— 

(A)  By  the  120th  day  after  the 
proposed  termination  date,  or 

(B)  If  no  notice  of  intent  to  terminate 
is  filed  with  the  PBGC  and  the  PBGC 
institutes  proceedings  under  section 
4042  of  the  Act,  within  120  days  after 
the  establishment  of  the  plan's 
termination  date  in  such  proceedings. 

(2)  If  a  contributing  sponsor  or  a 
member  of  the  contributing  sponsor's 
controlled  group  complies  with  the 
requirements  of  paragraph  {a){l)  of  this 
section,  the  PBGC  will  consider  the 
requirements  to  be  satisfied  by  all 
members)  of  that  controlled  group. 

(3)  The  PBGC  may  require  any  person 
subject  to  liability — 

(i)  To  submit  the  information 
specified  in  paragraph  (b)  of  this  section 
within  a  shorter  period  whenever  the 
PBGC  believes  that  its  ability  to  obtain 
information  or  pavTnent  of  liability  is  in 
jeopardy,  and 

(ii)  To  .submit  additional  information 
within  30  days,  or  a  different  .specified 
time,  after  the  PBGCs  WTitten 
notification  that  it  needs  such 
information  to  make  net  worth 
determinations. 

(4)  If  a  provision  of  paragraph  (b)  of 
this  section  or  a  PBGC  notice  specifies 
information  previously  submitted  to  the 
PBGC,  a  person  may  respond  by 
identifjing  the  previous  submission  in 
which  the  response  was  provided. 

(b)  Net  worth  information.  The 
following  information  specifications 
apply,  individually,  with  respect  to  each 
person  subject  to  liabihty: 

(1)  An  estimate,  made  in  accordance 
with  §  2622  4.  of  the  person's  net  worth 


on  the  net  worth  record  date  and  a 
statement,  with  supporting  evideiH-e,  of 
the  basis  for  the  estimate. 

(2)  A  copy  of  the  person's  audited  (or 
if  not  available,  unaudited)  financial 
statements  for  the  5  full  fiscal  years  plus 
any  partial  fiscal  year  preceding  the  net 
worth  record  date.  The  statements  must 
include  balance  sheets,  income 
statements,  and  statements  of  chai>ges  in 
financial  position  and  must  be 
acrompanied  by  the  annual  reports,  if 
available. 

(3)  A  statement  of  all  sales  and  copies 
of  all  offers  or  agreements  to  buy  or  sell 
at  least  25  percent  of  the  person's  assets 
or  at  least  5  percent  of  the  person's  stock 
or  partnership  interest,  made  on  or 
about  the  net  worth  record  date. 

(4)  A  statement  of  the  person's  currHni 
financial  condition  and  business 
history. 

(5)  A  statement  of  the  person's 
bu.siness  plans,  including  projected 
earnings  and,  if  available,  dividend 
projections. 

(6)  Any  appraisal  of  the  person's  fixed 
and  intangible  assets  made  on  or  about 
the  net  worth  record  date. 

(7)  A  r^py  of  any  plan  of 
reorganization,  whether  or  not 
confirmed,  with  respect  to  a  case  under 
title  11.  United  States  Code,  or  any 
similar  law  of  a  state  or  political 
subdivision  thereof,  involving  the 
person  and  occurring  within  5  calender 
years  prior  to  or  any  time  after  the  net 
worth  record  date. 

(c)  Incomplete  submission.  If  a 
contributing  sponsor  and/or  members  of 
the  contributing  sponsor's  controlled 
group  do  not  submit  all  of  the 
information  required  pursuant  to 
paragraph  (a)  of  this  section  (other  than 
the  estimate  described  in  paragraph 
(b)(1)  of  this  section)  with  respect  to 
each  person  subject  to  liability,  the 
PBGC  may  base  determinations  of  net 
worth  and  the  collective  net  worth  of 
persons  subject  to  liability  in 
connection  with  a  plan  termination  on 
any  such  information  that  such 
person(s)  did  submit,  as  well  as  any 
other  pertinent  information  that  the 
PBGC  may  have.  In  general,  the  PBGC 
will  view  information  as  of  a  date 
further  remove  from  the  net  worth 
record  date  as  having  less  probative 
value  than  information  as  of  a  date 
nearer  to  the  net  worth  record  date. 

55.  In  §  2622.7,  paragraph  (d)  is 
removed  and  the  title  and  paragraphs  (a) 
end  (b)  are  revised  to  read  as  follows: 

52622  7    C»»cyi»r*n9  Interns?  on  tiabtiily 

anr;  •«■:  -.rjt  :■.'    ■■,  /■•■;. 3,  •■  ,t.r  :,j, 

Uj  interest.  VVhtliier  or  not  the  PBGC 
has  granted  deferred  payment  terms 
pursuant  to  §  2622.8.  the  amount  of 
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liability  under  this  part  includes 
interest,  from  the  termination  date,  on 
any  unpaid  portion  of  the  liability.  Such 
interest  accrues  at  the  rate  set  forth  in 
paragraph  (c)  of  this  section  until  the 
liability  is  paid  in  full  and  is 
compounded  daily.  When  liability 
under  this  part  is  paid  in  more  than  one 
payment,  the  PBGC  will  apply  each 
payment  to  the  satisfaction  of  accrued 
interest  and  then  to  the  reduction  of 
princioal. 

(b)  Refunds.  If  a  contributing  sponsor 
or  member(s)  of  a  contributing  sponsor's 
controlled  group  pays  the  PBGC  an 
amount  that  exceeds  the  full  amount  of 
liability  under  this  part,  the  PBGC  shall 
refund  the  excess  amount,  with  interest 
at  the  rate  set  forth  in  paragraph  (c)  of 
this  section.  Interest  on  an  overpayment 
accrues  from  the  later  of  the  date  of  the 
overpayment  or  10  days  prior  to  the 
termination  date  until  the  date  of  the 
refund  and  is  compounded  daily. 
.        •         •        •        * 

56.  In  paragraph  (c)  of  §  2622.7.  the 
first  sentence  is  amended  by  removing 
"employer  liability  and  refunds  of 
employer  liability"  and  adding,  in  its 
place,  "liability  under  this  part  and 
rehinds  thereof  and  by  removing 
"Internal  Revenue  Code  of  1954,  as 
amended,"  and  adding  in  its  place, 
"Code". 

57.  The  title  and  paragraphs  (a),  (b). 
(c),  and  (d)  of  §  2622.8  are  revised  to 
read  as  follows: 

§2622.8     ATangemonts 'or  ^ars^ing 
liability. 

(a)  General.  The  PBGC  will  defer 
payment,  or  agree  to  other  arrangements 
for  the  satisfaction,  of  any  portion  of 
liability  to  the  PBGC  only  when— 

(1)  As  provided  in  paragraph  (b)  of 
this  section,  the  PBGC  determines  that 
such  action  is  necessary  to  avoid  the 
imposition  of  a  severe  hardship  and  that 
there  is  a  reasonable  possibility  that  the 
terms  so  prescribed  will  be  met  and  the 
entire  liability  paid;  or 

(2)  As  prov'idfed  in  paragraph  (c)  of 
this  section,  the  PBGC  determines  that 
section  4062(b)  Uability  exceeds  30 
percent  of  the  collective  net  worth  of 
persons  subject  to  liability  in 
connection  with  a  plan  termination. 

(b)  Upon  request.  If  the  PBGC 
determines  that  such  action  is  necessary 
to  avoid  the  imposition  of  a  severe 
hardship  on  persons  that  are  or  may 
become  liable  under  section  4062,  4063, 
or  4064  of  the  Act  and  that  there  is  a 
reasonable  possibility  that  persons  so- 
liable  will  be  able  to  meet  tie  terms 
prescribed  and  pay  the  entire  liability, 
the  PBGC  may.  in  its  discretion  and 
when  so  requested  in  accordance  with 
paragraph  (b)(2)  of  this  section,  grant 


deferred  payment  or  other  terms  for  the 
satisfaction  of  such  liability. 

(1)  In  determining  what,  if  any,  terms 
to  grant,  the  PBGC  shall  examine  the 
following  factors: 

(i)  The  ratio  of  the  liability  to  the  net 
worth  of  the  person  making  the  request 
and  (if  different)  to  the  collective  net 
worth  of  persons  subject  to  liability  in 
connection  with  a  plan  termination. 

(ii)  The  overall  financial  condition  of 
persons  that  are  or  may  become  liable, 
including,  with  respect  to  each  such 
person — 

(A)  The  amounts  and  terms  of  existing 

debts; 

(B)  The  amount  and  availability  of 

liquid  assets; 
lO  Current  and  past  cash  flow;  and 
(D)  Projected  cash  flow,  including  a 
projection  of  the  impact  on  operations 
that  would  be  caused  by  the  immediate 
full  payment  of  the  liability. 

(iii)  The  availability  of  credit  from 
private  sector  sources  to  the  person 
making  the  request  and  to  other  liable 
persons. 

(2)  A  contributing  sponsor  or  member 
of  a  contributing  sponsor's  controlled 
group  may  request  deferred  payment  or 
other  terms  for  the  satisfaction  of  any 
portion  of  the  liability  under  section 
4062.  4063.  or  4064  of  the  Act  at  any 
time  by  filing  a  written  request.  The 
request  must  include  the  information 
specified  in  §  2622.6(b).  except  that— 
(i)  If  the  request  is  filed  one  year  or 
more  after  the  net  worth  record  date, 
references  to  "the  net  worth  record 
date"  in  §  2622.6(b)  shall  be  replaced  by 
"the  most  recent  annual  anniversary  of 
the  net  worth  record  date";  and 

(ii)  Information  that  already  has  been 
submitted  to  the  PBGC  need  not  be 
submitted  again. 

(c)  Liability  exceeding  30  percent  of 
collective  net  worth.  If  the  PBGC 
determines  that  section  4062(b)  liability 
exceeds  30  percent  of  the  collective  net 
worth  of  persons  subject  to  liability  in 
connection  with  a  plan  termination,  the 
PBGC  will,  after  making  a  reasonable 
effort  to  reach  agreement  with  juch 
persons,  prescribe  commercially 
reasonable  terms  for  payment  of  so 
much  of  the  liabilit>  as  exceeds  30 
percent  of  the  collective  net  worth  of 
persons  subject  to  liability  in 
connection  with  a  plan  termination.  The 
terms  prescribed  by  the  PBGC  for 
payment  of  that  portion  of  the  liability 
(including  interest)  will  provide  for 
deferral  of  50  percent  of  any  amount 
otherwise  payable  for  any  year  if  a 
person  subject  to  such  liability 
demonstrates  to  the  satisfaction  of  the 
PBGC  that  no  person  subject  to  such 
liabihty  has  any  individual  pre-tax 
profits  (within  the  meaning  of  section 


4062(d)(2)  of  the  Act)  for  such  person's 
last  full  fiscal  year  ending  during  that 
year. 

(d)  Interest.  Interest  on  unpaid 
liability  is  calculated  in  accordance 
with  §2622. 7(a). 
*        <         •         •        * 

58.  Paragraph  (e)  of  §  2622.8  is 
amended  by  removing  "an  employer" 
and  adding,  in  its  place,  "the  liable 

personf*:'" 

§2622.9    [Amended] 

59.  The  title  of  §  2622.9  is  amended 
by  removing  "lien  for  employer 
liability"  and  adding,  in  its  place, 
"demand  for  liability;  lien". 

60.  In  paragraph  (a)  of  §  2622.9,  the 
first  sentence  is  amended  by  removing 
"an  employer's  liability"  and  adding,  in 
its  place,  "the  hability".  by  removing 
"PBGC  shair'and  adding,  in  its  place, 
"the  PBGC  shall",  and  by  removing  "the 
employer"  and  adding,  in  its  place, 
"liable  person(s)";  the  second  sentence 
is  amended  by  adding  "and  will 
indicate  that,  as  provided  in  §  2622.8, 
the  PBGC  will  prescribe  commercially 
reasonable  terms  for  payment  of  so 
much  of  the  liability  as  it  determines 
exceeds  30  percent  of  the  collective  net 
worth  or  persons  subject  to  liability  in 
connection  with  a  plan  termination"  at 
the  end  before  the  period;  and  the  last 
sentence  is  amended  by  removing 
"employer's.  As  so  revised,  paragraph 
fa1  reads  as  follows- 

§2622.9     Notification  o?  and  aemand  for 
liability;  lien. 

(a)  Notification  of  liability.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  when  the  PBGC  has  determined 
the  amount  of  the  liability  under  this 
part  and  whether  or  not  the  liability  has 
already  been  paid,  the  PBGC  shall  notify 
liable  person{s)  in  writing  of  the  amount 
of  the  liability.  If  the  full  liability  has 
not  yet  been  paid,  the  notification  will 
include  a  request  for  payment  of  the  full 
liability  and  wall  indicate  that,  as 
provided  in  §  2622.8,  the  PBGC  will 
prescribe  commercially  reasonable 
terms  for  payment  of  so  much  of  the 
liability  as  it  determines  exceeds  30 
percent  of  the  collective  net  worth  of 
persons  subject  to  liability  in 
connection  with  a  plan  termination.  In 
all  cases,  the  notification  will  include  a 
statement  of  the  right  to  appeal  the 
assessment  of  liability  pursuant  to  Part 
2606  of  this  chapter. 
«        •        •        •        • 

61.  Paragraph  (b)  of  §  2622.9  is 
amended  by  removing  "If  the  employer 
fails  to  pay  its"  and  adding,  in  its  place, 
"Except  as  provided  in  paragraph  (c)  of 
this  section,  if  person(s)  liable  to  the 
PBGC  fail  to  pay  the"  and  by  adding  as 
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concluding  text  of  paragraph  fb):  "The 
demand  letter  will  indicate  that,  as 
provided  in  §  2622.8.  the  PBGC  will 
prescribe  commercially  reasonable 
terms  for  payment  of  so  much  of  the 
liability  as  it  determines  exceeds  30 
percent  of  the  collective  net  worth  of 
persons  subject  to  liability  Ln 
connection  with  8  plan  termination."  As 
so  revised,  the  introductory  text  of 
paragraph  fb)  reads  as  follows; 
*        •        •        •        • 

fb)  Dem.and  for  liability.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  if  person{s)  liable  to  the  PBGC 
fail  to  pay  the  full  liability  and  no 
appeal  is  filed  or  an  appeal  is  filed  arid 
the  decision  on  appeal  finds  liability, 
the  PBGC  will  issue  a  demand  letter  for 
the  liability 

62.  In  paragraph  (c)  of  §  2622.9.  the 
first  sentence  is  amended  by  removing 
"an  employer's  after  "payment  of  and 
by  removing  "for  an  employer's 
liability"  and  adding,  in  its  place,  "for 
the  liability";  and  the  last  sentence  is 
amended  by  removing  "to  appeal  of  the 
assessment  of  liability'end  adding,  in 
its  place,  "to  an  aopeal". 

63.  Paragraph  (5)  of  §  2622.9  is 
emended  by  removing  "If  the  emplover" 
end  adding,  in  its  place,  "If  any  person 
liable  to  the  PBGC  under  section  4062, 
4083,  or  4064  of  the  Act";  by  removing 
"its  liability"  and  adding,  iii  its  place, 
"such  liabihty":  and  by  removing 
everything  after  "arising  as  of  the"  and 
before  the  period  and  adding,  in  its 
place,  "plan's  termination  date,  upon  all 
property  and  rights  to  property,  whether 
real  or  personal,  belonging  to  that 
person,  except  that  such  lien  may  not  be 
in  an  amount  in  excess  of  30  percent  of 
the  collective  net  worth  of  all  persons 
described  in  section  4062(a)  of  the  Act". 
As  so  revised,  paragraph  (D)  reads  as 
follows: 
*        •        •         •        « 

(d)  Lien.  If  any  person  liable  to  the 
PBGC  under  section  4062,  4063,  or  4064 
of  the  /ct  fails  or  refuses  to  pay  the  hill 
amount  of  such  liability  within  the  time 
specified  in  the  demand  letter,  the 
PBGC  shall  have  a  lien  in  the  amount 
of  the  liabihty,  including  interest, 
arising  as  of  the  plan's  termination  date, 
upon  all  property  and  rights  to  property, 
whether  real  or  personal,  belonging  to 
that  person,  except  that  such  lien  may 
not  be  in  an  amount  in  excess  of  30 
percent  of  the  collective  net  worth  of  all 
persons  described  in  section  4062(a)  of 
the  Art. 

§2622.10    [Amended) 

M.  Paragraph  (a:  of  i;  ifi21.10is 
urnended  by  adu:ng  "(i.t  :ading 


information)"  after  "document"  in  the 
introductory  text. 

65.  In  paragraph  (b)  of  §  2622.10,  the 
first  sentence  is  amended  by  removing 
"employer";  by  removing",  and  shall  be 
sent  to  the  Division  of  the  Treasurer, 
Office  of  Financial  Operations"  and 
ad-iing,  in  its  place,".  Such  pa\-ments 
shall  be  sent  to  the  address  specified  in 
the  notification  or  demand  for  liabihty 
issued  by  the  PBGC  under  §  2622.9  or, 
if  not  so  specified,  to  the  address 
pro\aded.  upon  request,  by  Lhe 
Investment  Management  Division  (Code 
33500)";  and  by  adding  "(202-778- 
8802)"  at  the  end  before  the  period;  and 
the  second  sentence  is  amended  by 
adding  "(including  information)"  after 
"docaraent"  and  by  removing  "Office  of 
Program  Operations"  and  adding,  in  its 
place,  "Insurance  Operations 
Department  (Code  41000)".  As  so 
revised,  the  first  two  sentences  of 
paragraph  (b)  read  as  follows: 

S262Z10    Rllng  of  documenia. 
•         *         •         •         » 

(b)  Where  to  file.  Payments  of  liability 
shall  be  clearly  designated  as  such  and 
include  the  name  of  the  plan.  Such 
payments  shall  be  sent  to  the  address 
specified  in  the  notification  or  demand 
for  liability  issued  by  the  PBGC  under 
§  2622.9  or,  if  not  so  specified,  to  the 
address  provided,  upon  request,  by  the 
Investment  Management  Division  (Code 
33500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  N.W., 
Washington.  DC  20006  (202-778-8802). 
Any  document  (including  information) 
required  or  permitted  to  be  filed  under 
this  part:  except  for  documents  relating 
to  appeals,  shall  be  submitted  to  the 
Insurance  Operations  Department  (Code 
41000),  Pension  Benefit  Guaranty 
Corporation,  at  th<»  abox'e  address  "  •  • 

PART  2o23--BE^Er:T  REDUCT'ONS  .:, 

AND  PEa'BIjPSEVENT 

ui...  ii.c  aijU..ji,iy  utation  for  Part 
2623  is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3},  1322. 
1322b.  1341(c)i3](D),  and  1344. 

67.  The  title  of  part  2623  is  revised  as 
set  forth  above. 

68.  Section  2623.1  is  revised  to  read 
as  follows: 

(a)  Purpose.  The  purpose  of  this  part 
is  to  prescribe  procedures  that  minimize 
the  overpayment  of  benefits  by  plan 
adminisLif,'n:;  vr.t;;  terminating  single- 
employer  p:a;.s  8  7»=    ot  expected  to  be 
sufficient  for  g  ;3rr.  -f-ed  benefits  and 
procedures  for  me  recoupment  of 
benefit  overpayments  from  participants 
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and  beneficiaries  entitlea  iq  lj.;;^:.ls 
and  the  reimbursem.ent  of  bene.fit 
underpajTments  to  participants  and 
beneficiaries  in  PBGC-tnisteed  plans. 

(b)  Scope.  Subpart  B  of  this  part  sets 
forth  the  rules  for  reducing  benefit 
payments  after  initiating  a  distress 
termination  subpart  C  of  this  part  sets 
forth  the  method  of  recoupment  of 
benefit  payments  in  excess  of  the 
amoimts  permitted  under  sections  4022. 
4022B,  and  4044  of  the  Act  and 
provides  for  reimbursement  of  benefit 
underpayments. 

§2623.2    [Amended] 

69.  Section  2623.2  is  amended  by 
removing  the  definitions  of  insufficient 
plan.  Title  IV  Benefit,  section  4041(a) 
date  of  termination,  and  section  4048 
date  of  termination  and  by  adding,  in 
alphabetical  order,  definitions  of 
distress  termination,  guaranteed  benefit. 
notice  of  intent  to  terminate.  PBGC- 
trusteed  plan,  proposed  termination 
date,  single-employer  plan,  sufficient  for 
guaranteed  benefits,  termination  date, 
and  title  IV  benefit  to  read  as  follows: 

§2623.2    DeflnWona. 


Distress  termination  means  the 
voluntary  termination,  in  accordance 
uith  section  4041(c)  of  the  Act  and  part 
2616  of  this  subchapter,  of  a  single- 
employer  plan. 

Guaranteed  benefit  means  a  benefit 
that  is  guaranteed  by  the  PBGC  under 
section  4022(a)  and  (b)  of  the  Act  and 
Parts  2613  and  2621  of  this  chapter. 

Notice  of  intent  to  terminate  means 
tae  notice  to  affected  parties  advising 
each  of  a  proposed  plan  terminstion,  as 
required  by  section  4041(a)(2)  of  the  Act 
and  §  2616.22  or  §  2617.22  of  this 
subchapter. 
•        •        «        •        • 

PBGC-trustetid  plan  means  a 
terminated  plan  for  which  the  PBGC  is 
appointed  trustee  under  section  4042  of 
the  Act. 

Proposed  termination  date  means  the 
date  specified  as  such  by  the  plan 
administrator  in  a  notice  of  intent  to 
terminate  or,  if  later,  in  the  distress 
termination  notice  or  the  standard 
termination  notice,  in  accordance  with 
section  4041  of  the  Act  and  part  2616  or 
part  2617  of  this  subchapter. 

Single-employer  plan  means  any 
defined  benefit  plan  (as  defined  in 
section  3(35)  of  the  Act)  that  is  not  a 
multiemployer  plan  (as  defined  in 
section  400i(a)(3)  of  the  Act). 
*        •        •        •        « 

Sufficient  for  guaranteed  benefits 
means  that  there  is  no  amount  of 
unfunded  guaranteed  benefits  (within 
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the  meaning  of  section  4001(a)(17)  of 
the  Act). 

Tennination  dflte  means  the  date 
established  pursuant  to  section  4048(a) 
of  the  Art. 

Title  rv  benefit  means  the  guaranteed 
benefit  plus  any  additional  benefits  to 
which  plan  assets  are  allocated  pursuant 
to  section  4044  of  the  Act  and  part  2618 
of  this  subchapter. 

§2623.5    [Amended] 

70.  The  utle  c!  9  2623.5  is  amended 
by  removing  "benefits  payable"  and 
adding.  In  its  place,  "benefit  payments". 

71.  Paragraph  (a)  of  §  2623.5  is  revised 
to  n?ad  as  follows 


UMI 


§2623.5     Ui.-^'tauons  or  oe"a'''  pay-a.^ts 
by  plan  administrs'or. 

(aj  General   \v  nea.  during  the 
pendency  of  a  distress  termination 
proceeding.  §  2616.4  of  this  subchapter 
requires  a  plan  administrator  to  reduce 
benefits,  the  plan  admiiustrator  shall 
limit  benefit  payments  in  accordance 
uith  this  section. 
•        •        •        •        • 

72.  Paragraph  (b)  of  §  2623.5  is 
amended  by  removing  "beginning  on 
the  section  4041(a)  date  of  termination" 
in  the  first  sentence  and  by  adding  "or 
her"  after  "his"  in  the  second  sentence. 

73.  Paragraph  (c)  of  §  2623.5  is 
amended  by  removing  "beginning  on 
the  section  4041(a)  date  of  termination"; 
by  removing  "chapter"  and  adding,  in 
its  place  "subchapter";  and  by  adding  ". 
for  the  year  of  the  proposed  termination 
date"  at  the  end  before  the  period. 

74.  Paragraph  (d)  of  §  2623.5  is 
amended  by  adding  "payments"  after 
"benefit"  in  the  heading  and  by 
removing  "Beginning  on  the  thirtieth 
day  after  the  section  4041(a)  date  of 
termination,  or  on  the  section  4041(a) 
date  of  termination  if  the  Notice  of 
Intent  to  Terminate  proposes  a  date  of 
termination  that  is  more  than  thirty  days 
after  the  Notice  of  Intent  to  Terminate 
was  filed,  a"  and  adding,  in  its  place. 
"A". 

75.  Paragraph  (3)  of  §  2623.5  is 
removed. 

76.  Paragraph  (f)  of  §  2623.5  is 
amended  by  removing  "deadlines  and" 
in  the  heading;  by  removing 
subparagraph  (1),  by  removing  the  colon 
after  "may"  in  the  introductory  text;  by 
removing  the  designation  of  paragraph 
(f)(2)  and  the  word  "Authorize"  and 
adding,  in  its  place,  "authorize"  and,  as 
so  amended,  paragraph  (f)  is 
redesignated  as  paragraph  (e). 

77.  Paragraph  (g)  of  §  2623.5  is 
redesignated  as  paragraph  (f)  and  the 
examples  following  the  introductory 


text  are  revised  in  their  entirety  to  read 
as  follows: 

•        •        «        *        •    . 

(f)*  *  • 
Example  1 

Facts.  On  October  10. 1992.  a  plan 
administrator  files  with  the  PBGC  a  notice  of 
intent  to  terminate  in  a  distress  tennination 
that  includes  December  31. 1992,  as  the 
proposed  termination  date.  A  participant 
who  is  in  pay  status  on  December  31, 1992, 
has  been  receiving  his  accrued  benefit  of 
$2,500  per  month  under  the  plan.  The  benefit 
is  in  the  form  of  a  joint  and  survivor  anpuity 
(contingent  basis)  that  will  pay  50  percent  of 
the  participant's  benefit  amount  [i.e.,  $1,250 
per  month)  to  his  surviving  spouse  following 
the  death  of  the  participant.  On  December  31 , 
1992.  the  participant  is  age  66.  and  his  wife 
is  age  56. 

Benefit  reductions.  Paragxaph  (b)  of  this 
section  requires  the  plan  administrator  to 
cease  paying  benefits  in  excess  of  the  accrued 
benefit  payable  at  normal  retirement  age. 
Because  the  participant  is  receiving  only  his 
accrued  benefit,  no  reduction  is  required 
under  paragraph  (b). 

Paragraph  (c)  of  this  section  requires  the 
plan  administrator  to  cease  paying  benefits  in 
excess  of  the  maximum  guaranteeable 
benefit,  adjusted  for  age  and  benefit  form  in 
accordance  with  the  provisions  of  Part  2621 
of  this  subchapter.  The  maximum 
guaranteeable  benefit  for  plans  terminating  in 
1992.  the  year  of  the  proposed  termination 
date,  is  $2,352.27  per  month,  payable  in  the 
form  of  a  single  life  annuity  at  age  65. 
Because  the  participant  is  older  than  age  65. 
no  adjustment  is  required  under  §  2621.4(c) 
based  on  the  annuitant's  age  factor.  The 
benefit  form  is  a  joint  and  survivor  annuity 
(contingent  basis),  as  defined  In  §  2621.2.  The 
required  benefit  reduction  for  this  benefit 
form  under  §  2621.4(d)  is  10  percent  The 
corresponding  adjustment  factor  is  0.90 
(1.00-0  10).  "Hie  benefit  reduction  factor  to 
adjust  for  the  age  difference  between  the 
participant  and  the  beneficiary  is  computed 
under  §  2621.4(e).  In  computing  the 
difference  in  ages,  years  over  65  years  of  age 
are  not  taken  into  account.  Therefore,  the  age 
difference  is  9  years  (65-56).  The  required 
percentage  reduction  when  the  beneficiary  is 
9  years  younger  than  the  participant  is  9 
percent.  The  corresponding  adjustment  factor 
is  0  91  (100-0.09) 

The  maximum  guaranteeable  benefit 
adjusted  tor  age  and  benefit  form  is  $1,926.51 
($2,352.27x0  90x0.91)  per  month.  Therefore, 
the  plan  administrator  must  reduce  the 
participant's  benefit  payment  from  $2,500  to 
$1,926.51.  If  the  participant  dies  after 
December  31, 1992,  the  plan  administrator 
will  pay  his  spouse  $963.26  (0.50x$l,926.51) 
per  month. 

Example  2 

Facts.  The  benefit  of  a  participant  who 
retired  under  a  plan  at  age  60  is  a  reduced 
single  life  annuity  of  $400  per  month  plus  a 
temporary  supplement  of  $400  per  month 
payable  until  age  62  [i.e.,  a  step-down 
benefit).  The  participant's  accrued  benefit 
under  the  plan  is  $450  per  month,  payable 
from  the  plan's  normal  retirement  age.  On  the 


proposed  termination  date,  June  30. 1992.  the 
participant  is  61  years  old. 

The  maximum  guaranteeable  benefit 
adjusted  for  age  under  §  2621.4(c)  of  this 
subchapter  is  $1,693.63 
($2,352.27x0.72)  per  montli.  Since  the 
benefit  is  payable  as  a  single  life 
annuity,  no  adjustment  is  required 
under  §  2621.4(d)  for  benefit  form. 

Benefit  reductions.  The  plan  benefit 
of  $800  per  month  payable  until  age  62 
exceeds  the  participant's  accrued 
benefit  at  normal  requirement  age  of 
$450  per  month.  Paragraph  (b)  of  this 
section  requires  that,  except  to  the 
extent  permitted  by  paragraph  (d).  the 
plan  benefit  must  be  reduced  to  $450 
per  month.  Since  the  levelized  benefit  o^ 
$404.10  ((0.082x50)-t-$400)  per  month, 
determined  unde--  §  2621.4(f),  is  less 
than  the  adjusted  maximum 
guaranteeable  benefit  of  $1,693.63  per 
month,  no  further  reduction  in  the  $450 
per  month  benefit  payment  is  required 
under  paragraph  (c)  of  this  section.  The 
plan  administrator  next  would 
determine  tlie  amount  of  the 
participant's  estimated  benefit  under 
paragraph  (d). 

Example  3 

Facts.  A  retired  participant  is 
receiving  a  reduced  early  retirement 
benafit  of  $1,100  per  month  plus  a 
temporary  supplement  of  $700  per 
month  payable  until  age  62.  The  benefit 
is  in  the  form  of  a  single  life  annuity. 
On  the  proposed  termination  date. 
November  30.  1992.  the  participant  is  56 
years  old. 

The  participant's  accrued  benefit  at 
normal  retirement  age  under  the  plan  is 
$1,200  per  month.  The  maximum 
guaranteeable  benefit  adjusted  for  age  is 
$1,152.61  ($2,333.27x0.49)  per  month. 
A  form  adjustment  is  not  required. 

Benefit  reductions.  The  plan  benefit 
of  $1,800  per  month  payable  from  age 
56  to  age  62  exceeds  the  participant's 
accrued  benefit  at  normal  retirement  age 
of  $1 ,200  per  month.  Therefore,  under 
paragraph  (b)  of  this  section,  the  plan 
administrator  must  reduce  the 
temporary  supplement  to  $100  per 
month. 

For  the  purpose  of  determining 
whether  the  reduced  benefit,  i.e..  a 
level-life  annuity  of  $1,100  per  month 
and  a  temporary  annuity  supplement  of 
$100  per  month  to  age  62,  exceeds  the 
maximum  guaranteeable  benefit 
adjusted  for  age,  the  temporary  annuity 
supplement  of  $100  per  month  is 
converted  to  a  level-life  annuity 
equivalent  in  accordance  with 
§2621.4(0  of  tliis  subchapter.  The  level- 
life  annuity  equivalent  is  $38.70 
($100x0.387).  This,  added  to  the  life 
annuity  of  $1,100  per  month,  equals 
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$1,138.70.  Since  the  maximum 
guaranteeablebenefit  of  $1,152.61  per 
month  exceeds  $1,138.70  per  month,  no 
further  reduction  is  required  under 
paragraph  (c)  of  this  section. 

The  plan  administrator  next  would 
determine  the  participant's  estimated 
benefit  under  paragraph  (d).  Assume 
that  the  estimated  benefit  under 
paragraph  (d)  is  $780  per  month  until 
age  62  and  $715  per  month  thereafter. 
The  plan  administrator  would  pay  the 
participant  $780  per  month,  reduced  to 
$715  per  month  at  age  62,  subject  to  the 
Cnal  benefit  determination  made  under 

title  rv. 

« 

Example  4  ~ 

Facts.  A  retired  participant  is 
receiving  a  reduced  early  retirement 
benefit  of  $2,650  per  month  plus  a 
temporary  supplement  of  $800  per 
month  payable  until  age  62.  The  benefit 
is  in  the  form  of  a  joint  and  survivor 
annuity  (contingent  basis)  that  will  pay 
50  percent  of  the  participant's  benefit 
amount  to  his  surviving  spouse 
following  the  death  of  the  participant. 
On  the  proposed  termination  date, 
December  20,  1992,  the  participant  and 
his  spouse  are  each  56  years  old. 

The  participant's  accrued  benefit  at 
normal  retirement  age  under  the  plan  is 
$3,000  per  month.  The  maximum 
guaranteeable  benefit  adjusted  for  age 
and  the  joint  and  survivor  annuity 
(contingent  basis)  annuity  form  is 
$1,037.35  per  month.  An  adjustment  for 
age  difference  is  not  required  because 
the  participant  and  his  spouse  are  the 
same  age. 

Benefit  reductions.  The  plan  benefit 
of  $3,450  per  month  payable  from  age 
56  to  age  62  exceeds  the  participant's 
accrued  benefit  at  normal  retirement 
age,  which  is  $3,000  per  month. 
Therefore,  under  paragraph  (b)  of  this 
section,  the  plan  administrator  must 
reduce  the  participant's  benefit  so  that 
it  does  not  exceed  $3,000  per  month. 

The  level-life  equivalent  of  the 
participant's  reduced  benefit, 
determined  using  the  §  2621.4(f) 
adjustment  factor,  is  $2,785.45 
(($350x0.387)+$2,650)  per  month.  Since 
this  benefit  exceeds  the  participant's 
maximum  guaranteeable  benefit  of 
$1,037.35  per  month,  the  plan 
administrator  must  reduce  the 
participant's  benefit  payment  so  that  it 
does  not  exceed  the  maximum 
cuaranteeabie  benefit. 

The  ratio  of  (i)  the  participants 
maximum  guaranteeable  benefit  to  (ii) 
the  level-life  equivalent  of  the 
participant's  reduced  benefit  (computed 
under  the  "accrued  for  normal 
retirement  age"  limitation)  is  used  in 
converting  the  level-life  maximum 


guaranteeable  benefit  to  the  step-uuwn 
benefit  form.  The  level-life  equivalent  of 
the  reduced  benefit  computed  under  the 
"accrued  for  normal  retirement  age" 
limitation  is  37.24  percent  ($1,037.35/ 
$2,785.45).  Thus,  the  plan  administrator 
must  reduce  the  participant's  level-life 
benefit  of  $2,650  per  month  to  $986.86 
($2,650x0.3724)  and  must  further 
reduce  the  reduced  temporary  benefit  of 
$350  per  month  to  $130.34 
($350x0.3724).  Under  paragraph  (c)  of 
this  section,  therefore,  the  participant's 
maximum  guaranteeable  benefit  is 
$1,117.20  ($986.86+$130.34)  per  month 
to  age  62  and  $986.86  per  month 
thereafter,  subject  to  any  adjustment 
under  paragraph  (d)  of  this  section. 
Assume  that  the  estimated  benefit 
under  paragraph  (d)  is  $1,005.48  per 
month  to  age  62  and  $888.17  per  month 
thereafter.  The  plan  administrator 
would  reduce  the  participant's  benefit 
from  $3,450  per  month  to  $1,005.48  per 
month  and  pay  this  amount  until  age  62. 
at  which  time  the  benefit  payment 
would  be  reduced  to  $888.17  per  month, 
subject  to  the  final  benefit 
determination  made  under  title  IV. 

§2623.6    [Am*nd«d] 

78.  Paragraph  (a)  of  §  2623.6  is 
amended  by  removing  the  last  sentence. 

79.  Paragraph  (b)  of  §  2623.6  is 
amended  by  removing  "section  4041(a) 
date  of  termination"  each  time  it 
appears  (in  the  heading  or  the  text)  and 
adding,  in  its  place,  "proposed 
termination  date";  by  removing  "was" 
and  adding,  in  its  place,  "is"  in 
paragraph  (b)(1);  and  by  adding  "or  her" 
after  "his"  in  paragraph  (b)(2). 

80.  Paragraph  (c)  of  §2623.6  is 
amended  by  adding  "or  her"  after  "his" 
both  tim.es  it  appears  in  paragraph  (c)(1); 
by  adding  "or  she"after  "he"  each  time 
it  appears;  and  by  removing  "section 
4041(a)  date  of  termination"  each  time 
it  appears  in  paragraph  (c)(2)  and 
para^aph  (c)(3)  and  adding,  in  its  place, 
"proposed  termination  date". 

81.  Paragraph  (d)  of  §2623.6  is 
amended  by  removing  "section  4041(a) 
date  of  termination"  each  time  it 
appears  and  adding,  in  its  place, 
"proposed  termination  date"  and  by 
adding  "or  she  "  after  "he"  and  "or  her" 
after  "his"  in  paragraph  (d)(2)(ii). 

82.  The  examples  in  paragraph  (e)  of 
§  2623.6  are  revised  to  read  as  follows: 


§1623,6    Estimated  guersr-'Md  be-eflt 

le)    •    "    • 
Example  1 

Facts.  A  participant  who  is  not  a 
substantial  owner  retired  on  December  31, 
1991,  at  age  60  and  began  receiving  a  benefit 
of  $600  per  month.  On  January  1, 1989.  the 


yidu  naa  Doen  dme.nUed  to  aiiow  pin,(.ip«nls 
to  retire  with  unreduced  benefits  at  age  60. 
Previously,  a  participant  who  retired  before 
age  65  was  subject  to  a  reduction  of  Vi»ih  for 
each  year  by  which  his  or  her  actual 
retirement  age  preceded  age  65.  On  January 
1, 1992,  the  plans  benefit  formula  was 
amended  to  increase  benefits  for  participants 
who  retired  before  January  l,  1992.  As  a 
result,  the  participant's  benefit  was  increased 
to  $750  per  month.  There  have  been  no  other 
pertinent  amendments.  The  proposed 
termination  date  is  December  IS,  1992. 

Estimated  guaranteed  benefit.  No  reduction 
is  required  under  §  2623.5  fb)  or  (c)  because 
the  participant's  benefit  does  not  exceed 
either  the  participant's  accrued  benefit  at 
normal  retirement  age  or  the  maximum 
guaranteeable  benefit.  (Post-retirement 
benefit  increases  are  not  considered  as 
increasing  accrued  benefits  payable  at  norma) 
retirement  age.) 

The  amendment  as  of  January  1. 1989, 
resulted  in  a  "new  benefit"  because  the 
reduction  in  the  age  at  which  the  participant 
could  receive  unreduced  benefits  increased 
the  participant's  benefit  entitlement  at  actual 
retirement  age  by  Vi»,  which  is  more  than  a 
20  percent  increase.  The  amendment  of 
January  1, 1992.  which  increased  the 
participant's  benefit  to  $750  per  month,  is  a 
"benefit  improvement"  because  it  is  an 
increase  in  the  amount  of  benefit  for  persons 
in  pay  status.  (No  percentage  test  applies  in 
determining  whether  such  an  increase  is  a 
benefit  improvement.) 

The  multiplier  for  computing  the  amount 
of  the  estimated  guaranteed  benefit  is  taken 
from  the  third  row  of  Table  I  (because  the  last 
new  benefit  had  been  in  effect  for  3  full  years 
as  of  the  proposed  termination  date)  and 
column  (c)  (because  there  was  a  benefit 
improvement  within  the  1-year  period 
preceding  the  proposed  termination  date). 
This  multiplier  is  0.55.  Therefore,  the 
amount  of  the  participant's  estimated 
guaranteed  benefit  is  $412.50  (0.55  x  $750) 
per  month. 

Example  2 

Facts.  A  participant  who  is  not  a 
substantial  owner  terminated  employment  on 
December  31. 1990.  On  January  1, 1992,  she 
reached  age  65  and  began  receiving  a  benefit 
or  $250  per  month.  She  had  completed  3 
years  of  service  at  her  termination  of 
employment  and  was  fully  vested  m  her 
accrued  benefit.  The  plan's  vesting  schedule 
had  been  amended  on  July  1.  1988.  Under  the 
schedule  in  effect  before  the  amendment,  ■ 
participant  with  5  years  of  service  was  100 
percent  ve;  ted.  There  have  been  no  other 
pertinent  emendments.  The  proposed 
termination  date  is  December  31, 1992. 

Estimated  guaranteed  benefit.  No  reduction 
is  required  under  §  2623.5  (b)  or  (c)  because 
the  participant's  benefit  does  not  exceed 
either  her  accrued  benefit  at  normal 
retirement  age  or  the  maximum 
guaranteeable  benefit.  The  plan's  change  of 
vesting  schedule  created  a  new  benefit  for  the 
participant.  Because  the  amendment  was  in 
effect  for  4  full  years  before  the  proposed 
termination  date,  the  second  row  of  Table  I 
is  used  to  determine  the  applicable 
multiplier  for  estimating  the  amount  of  the 
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..)  5  (b)  or  (c). 


par'.i.,;par.!'s  ei^ars.-.ttH.f:  r»«n*<f/    Bf  n use  the 
;Mrt.r;par.t  d.d  not  rt».-f'.-^  a'-\  wr.-^ts' 
nnrfveraen"  dvinac  **':»'  ".^•nioiTn  peiiod 
►T.fi.i'YS  "ifi  "■■.»  prnp'^wr;  'prT.maiinri  date, 
colurr-.n   '■>   n-  -.tp  \a:ii^  's  -isec'.    Irip-»'*nre,  Ibe 
mu):ip.ifr  i<  iJ  f^^J  and  '.::►■  nn'.iiin'  .r  the 
participant  s  HstunatBC.  aua'Hn'rted  benefit  is 
S200  (0.80  ►  $2  50:  per  moi-Ui. 

Example  i 

Par's  .*.  part.f'.pan*  wr-..    ;s  d  substantial 
••..ntT  retired  prior  tc.  the  proposed 
'prTr..r.a;inn  dnt^  after  S'/j  years  of  active 
rdrru.-ria'.-ir,  :r  -np  r'-:  ir   "nf  w<nf'^'  :i,r-.!''r 
"r.e  'erms   ,♦  '.Tt*  ;  Mr  w::t:::   '.»•  firs'  rvga: 
active  par::  irta'i.m  was  ShiX   per  month  On 
the  proposec;  tp-n.-.nftt/'t. 
1992.  he  was  e."-;'.K':  :;  r 
S2000  per  mon't   ^<   '»o 
benefit  IS -flauiT"'-- time- 

E«tim8t«n  (^ua'wn •«*•<;  renetit.  Paragraph 
(d)(2)  of '..-  -  -.►"•    '    ■■    >'     ft)  compute  the 
amount  of  '.'.p  estimated  ?'..arHri?of«c  oenefit 
of  substar.'.id.  own<;:j  w't-  =  'r  "icr"  yaors 
o' active  participation  prio:  '."  tr,"  p-'.)po«ed 
•ermmatior.  date  Cnasec-.sr*  .    tnr  amount 
of  this  participant's  estirr.-itc-   ^Maranteed 
benefit  is  the  lesser  of— 

(i)  the  amount  calculated  as  if  he  had  been 
an  active  participan*  ;r.  thp  plan  for  fewer 
than  5  ful   v^ar^  0:1  ttie  -jrjposed  termination 
date,  or  $...!  i    .;  ;S20(X'  -  ■'"lo)  per  month,  or 

(ill  th#  arr.  "jr.'  tr  w?,i  r  ne  would  have 
^^■o;  e--'. •,..';  as  ')•  tnt'  r"iposed  termination 
date  -ader  u.e  terms  1:  tae  plan  when  he 
first  began  participation,  as  limited  by 
§  2623,5  (b)  and  (c).  multiplied  by  2  times  the 
number  of  years  of  active  participation  and 
divided  by  30,  or  $266.67  ($600  x  2  x  Vio) 
per  month.  Therefore,  the  amount  of  the 
participants  estimated  guaranteed  benefit  is 
5266  6"  per  month 

§2623.7    [An>end«d] 

83  The  title  of  §  2623.7  is  amendBd 
by  removing  "Title  I\'  Benefit"  and 
adding,  in  its  place,  "title  IV  benefit". 

84.  Paragraph  (a)  of  §  2623.7  is 
amended  by  removing  "Benefit"  each 
time  it  appears  and  adding,  in  its  place, 

benefit '  and  by  removing  the  last 

85.  Paragraph  (b)  of  S  2623.7  is 
amended  by  renovins  "Benefits"  both 
times  it  appears  ;r;  'ii-  introductory  text 
and  adding,  in  its  :   =:  ^    "benefits"  and 
by  removing  "sec:::r.  4041{a]  date  of 
termination"  each  time  it  appears  and 
adding,  in  its  place,  "proposed 
termination  date". 

86.  Paragraph  (c)  of  §  2C23.7  is 
amended  by  removing  "Benefit"  in  the 
heading  and  adding,  in  its  place, 
"benefit",  by  removing  "Benefit"  in  the 
first  sentence  of  the  introductory  text 
and  adding,  in  its  place,  "benefit";  and 
by  removing  "section  4041(a)  date  of 
termination"  each  time  it  appears  and 
adding,  in  its  place,  "proposed 
termination  date". 

87.  Paragraph  (d)  of  §  2623.7  is 
amended  by  removing  "Benefit"  in  the 
heeding  and  adding,  in  its  place, 


"benefit"  and  by  adding  "or  she"  after 
"he"  in  paragraph  (d)(1). 

88.  The  examples  in  paragraph  (e)  of 
§  2623.7  arp  r^n-isfid  to  read  as  follows 

§2623.7     £«!;ma;»d  Tiua  IV  t>«nettta. 
•         •         •         •         • 

(e)*   *   * 

Example  J 

Facts.  A  participant  who  is  not  a 
substantial  owner  was  eligible  to  retire  3Vj 
years  before  the  proposed  termination  date 
The  participant  retired  2  years  tjefore  the 
proposed  termination  date  with  20  years  of 
service.  Her  final  5  years'  average  salary  was 
S45,000,  and  she  was  entitled  to  an 
unreduced  early  retirement  benefit  of  $1,500 
per  month  payable  as  a  single  life  armuity. 
This  retirement  benefit  does  not  exceed  the 
limitation  in  §  2623.5(b)  or  (c). 
On  the  participant's  benefit 
commencement  date,  the  plan  provided  for  a 
normal  retirement  benefit  of  2  percent  of  the 
final  5  years'  salary  times  the  number  of 
years  of  service.  Five  years  before  the 
proposed  termination  date,  the  percentage 
was  1V2  percent.  The  amendments  improving 
benefits  were  put  into  effect  3'/^  years  prior 
to  the  proposed  termination  date.  There  were 
no  other  amendments  during  the  5-year 
period. 

The  participant's  estimated  guaranteed 
benefit  computed  under  §  2623.e(c)  is  $1,500 
per  month  times  0.90  (the  factor  from  column 
(b)  of  Table  I  in  §  2623.6(c)(2)).  or  $1,350  per 
month.  It  is  assumed  that  the  plan  meets  the 
conditions  set  forth  in  paragraph  (b)  of  this 
section,  and  the  plan  administrator  is 
therefore  required  to  estimate  the  title  IV 
benefit. 

Estimated  title  IV  benefit.  For  a  participant 
who  is  not  a  substantial  owner,  the  amount 
of  the  estimated  title  IV  benefit  is  the 
estimated  priority  category  3  benefit 
computed  under  paragraph  (c)  of  this  section 
This  amount  is  computed  by  multiplying  the 
participant's  benefit  under  the  plan  as  of  the 
later  of  the  proposed  termination  date  or  the 
benefit  commencement  date  by  the  ratio  of  (i) 
the  normal  retirement  benafit  under  the    , 
provisions  of  the  plan  in  effect  5  years  before 
the  proposed  termination  date  and  (ii)  the 
normal  retirement  benefit  under  the  plan 
provisions  in  effect  on  the  proposed 
termination  date. 

Thus,  the  numerator  of  the  ratio  is  the 
benefit  that  would  be  payable  to  the 
participant  under  the  normal  retirement 
provisions  of  the  plan  5  years  before  the 
proposed  termination  date,  based  on  her  age. 
service,  and  compensation  on  her  benefit 
commencement  date.  The  denominator  of  the 
ratio  is  the  benefit  that  would  be  payable  to 
the  participant  under  the  normal  retirement 
provisions  of  the  plan  in  effect  on  the 
proposed  termination  date,  based  on  her  age, 
service,  and  compensat'on  as  of  the  earlier  of 
her  benefit  commencem<jnt  date  or  the 
proposed  terminaliot:  date.  Since  the  only 
different  factor  in  the  numerator  and 
denominator  is  the  salary  percentage,  the 
amount  of  the  estimated  title  IV  benefit  is 
$1,125  (O.015/0.020x$l,500)  per  month.  This 
amount  is  less  than  the  estimated  guaranteed 
benefit  of  $1,350  per  month.  Therefore,  in 


accordance  with  §  2623.5(d),  the  benefit 
payable  to  the  participant  is  SI  .350  per 

month. 

Example  2 

Facts.  A  participant  who  is  a  substantial 
owner  retires  at  the  plans  normal  retirement 
age,  having  completed  5  years  of  active 
participation  in  the  plan,  on  October  31. 
1992.  which  is  the  proposed  termination 
date  I'nder  provisions  of  the  plan  in  effect 
5  years  prior  to  the  proposed  termination 
date,  the  participant  is  entitled  to  a  single  life 
annuity  of  $500  per  month.  Under  the  most 
recent  plan  amendments,  which  were  put 
into  effect  IVj  years  prior  to  the  proposed 
termination  date,  the  participant  is  entitled  to 
a  single  life  annuity  of  $1,000  per  month.  The 
participant's  estimated  guaranteed  benefit 
computed  under  §  2623.6(d)(2)  is  S166.67  per 
month. 

It  is  assumed  that  all  of  the  conditions  in 
paragraph  (b)  of  this  section  have  been  met 
Plan  assets  equal  $2  million.  The  present 
value  of  all  benefits  in  pay  status  is  $1.5 
million  based  on  applicable  PBGC  interest 
rates.  There  are  no  employee  contributions 
and  the  present  value  of  all  vested  benefits 
that  are  not  in  pay  status  is  $0.75  million 
based  on  applicable  PB(X  interest  rates. 

Estimated  title  IV  benefit.  Paragraph  (d)  of 
this  section  provides  that  the  amount  of  the 
estimated  title  IV  benefit  payable  with 
respect  to  a  partiapant  who  is  a  substanUal 
owner  is  the  higher  of  the  estimated  priority 
categor\  3  benefit  computed  under  paragraph 

(c)  of  this  section  or  the  estimated  priority 
category  4  benefit  ctnnputed  under  paragraph 

(d)  of  this  section. 

Under  paragraph  (c),  the  participant's 
estimated  priority  category  3  benefit  is  $500 
($1.00Ox$50O/$lbO0)  per  month. 

Under  paragraph  (d),  the  participant's 
estimated  priority  category  4  benefit  is  the 
estimated  guaranteed  benefit  computed 
under  §  2623.6(c)  (i.e.,  as  if  the  participant 
were  not  a  substantial  owner)  multiplied  by 
the  priority  category  4  funding  ratio.  Since 
the  plan  has  priority  categorj-  3  benefits,  the 
ratio  is  determined  under  paragraph  (d)(2)(i). 
The  numerator  of  the  ratio  is  plan  assets 
minus  the  present  value  of  bensfits  in  pay 
status.  The  denominator  of  the  ratio  is  the 
present  value  of  all  vested  benefits  that  are 
not  in  pay  sUtus.  The  participant's  estimated 
guaranteed  benefit  under  §  2623.6(c)  is 
$1,000  per  month  times  0.90  (the  factor  from 
column  (b)  of  Table  1  in  §  26:3,6;c),21),  or 
$900  per  month.  Multiplying  S900  by  the 
category  4  funding  ratio  of  2  '3  (;S2  million — 
SI. 5  million)/S0.75  million)  produces  an 
estimated  category  4  benefit  of  S600  per 
month. 

Because  the  estimated  category  4  benefit  so 
computed  is  greater  than  the  estimated 
category  3  benefit  so  computed,  the  estimated 
category  4  benefit  is  the  estimated  title  IV 
benefit.  Because  the  estimated  categor>'  4 
benefit  so  computed  is  greater  than  the 
estimated  guaranteed  benefit  of  $166  67  per 
month,  in  accordance  with  §  2623.5(d),  the 
benefit  payable  to  the  participant  is  the 
estimated  category  4  benefit  of  S600  per 
month 

§2623.8    [Removed] 

89.  Section  2623.8  is  removed. 
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§2623,11     [Amended] 

90.  Paragraph  (a)  of  §  2623.11  is 
amended  by  removing  "terminated 
insufficient  plan"  in  the  first  sentence 
and  adding,  in  its  place,  "PBGC-trusteed 
plan";  by  removing  "he  or  his"  the  first 
time  it  appears  in  the  first  sentence  and 
adding,  in  its  place,  "the  participant  or 
his  or  her";  by  removing  "he  or  his"  the 
second  time  it  appears  in  the  first 
sentence  and  adding,  in  its  place,  "the 
participant  or  beneficiary";  by  removing 
"recoupment  under"  and  adding,  in  its 
place,  "recouping  in  accordance  with 
the  rules  in"  in  the  second  sentence; 
and  by  removing  "section  4048  date  of 
termination  '  and  adding,  in  its  place, 
"termination  date"  in  the  last  sentence. 

91.  Paragraph  (b)  of  §2623.11  is 
amended  by  removing  "terminated 
insufficient  plan"  and  adding,  in  its 
place,  "PBGC-trusteed  plan"  and  by 
removing  "he  or  his"  and  adding,  in  its 
place,  "the  participant  or  his  or  her". 

92.  Paragraph  (c)  of  §2623.11  is 
amended  by  removing  everything  after 
"on  or  after  the  latest  of  arid  before 
"the  date  on  which"  and  adding,  in  its 
place,  "the  proposed  termination  date, 
the  termination  date,  or,  if  no  notice  of 
intent  to  terminate  was  issued,". 

2623.12    [Amended) 

93.  Paragraph  (a)  of  §  2623.12  is 
amended  by  removing  "section  4048 
date  of  termination"  in  paragraph  (a)(1) 
and  adding,  in  its  place,  "termination 
date"  and  by  adding  "or  her"  after 
"him"  in  paragraph  (a)(3). 

Issued  in  Washington,  DC.  this  25th  day  of 
June,  1993. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  20J 
RtN  1510-AA22 

Treasury  Tax  and  Loan  Depositaries. 
Depositaries  for  Federal  Taxes 

AGENCY:  financial  Management  Service, 

'■  ;^f  al  Service.  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  document  revises  the 
regulations  found  at  31  CFR  part  203. 
Treasun,'  tax  and  loan  depositaries,  to 

more  accurately  reflect  current 
practices,  expand  certain  sections  to 
I  larifv-  their  intent,  incorporate  related 
regulations  that  currently  appear  in  part 


214,  and  correct  a  number  of  editorial 
errors  in  the  text. 

EPFECTivE  DATE    August  2,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Galligan,  Director  of  the  Cash 
Management  PoHcy  and  Planning 
Division,  401  14th  Street,  SW., 
Washington,  DC  20227,.  (202)  874-6590. 
SUPPLEMENTARY  INFORMATION:  The  intent 
of  uus  ra.e  .s  to  amend  by  revising  the 
regulations  to  more  acciu-ately  reflect 
current  practices.  The  Notice  of 
Proposed  Rulemaking  was  published  on 
October  27,  1992.  There  are  no 
substantive  differences  between  the 
proposed  rule  and  the  final  rule.  No 
comments  on  the  proposed  rule  were 
received.  The  changes  being  made  and 
the  reasons  for  them  are: 

1.  Amend  §§  203.1  and  214.7(a)(2)  by 
removing  references  to  certain  U.S. 
obligations.  Remove  §§  203.5(a). 
203.9(c)(1)  and  203.9(c)(3).  In  a  news 
release  dated  August  29,  1989,  Treasury 
announced  depositaries  no  longer  are 
allowed  to  credit  payment  for  public 
debt  securities  and  U.S.  Savings  Bonds 
to  the  note  account. 

2.  Add  three  new  definitions  for 
clarification:  §  203.2(c)  Delivery  of 
advices  of  credit.  §  203.2(d)  Depositary. 
and  §  203.2(1)  Procedural  Instructions 
for  Treasury  Tax  and  Loan  Depositaries. 
Redesignate  the  remaining  subsections 
accordingly.  Correct  the  name  of  the 
Federal  Reserve  publication  referenced 
at  §  203.2(f)  [formerly  §  203.2(d)]. 

3.  Revise  §  203. 2(k)  (formerly 
§  203.2(1)1  and  §  203.14(a)(2)  [formerly 
§  203.15(a)(2)]  relating  to  collateral  for 
special  direct  investmentsJSDIs).  The 
types  of  collateral  eligible  for  SDIs  have 
been  expanded. 

4.  Remove  reference  to  the  Federal 
Savings  and  Loan  Insurance  Corporation 
at  §  203.2(m)  [fonnerly  §  203.2(j)]  and 
§  203. 3(b)(l)(ii)  [formerly 
§  203.3(b)(l)(i)(B)].  Federal  insurance  for 
savings  and  loans  now  is  provided  by 
the  Federal  Deposit  Insurance 
Corporation. 

5.  Revise  §  203.3  referring  to 
designation  of  Treasury  tax  and  loan 
depositaries  to  make  it  more  readable. 

6.  Remove  §  203.5(b)  and  redesignate 
the  regulations  governing  the  processing 
of  Federal  tax  deposits  (FTDs)  by 
depositaries  and  Federal  Reserve  Banks 
at  §§  214.6(a)  and  214.7.  respectively,  as 
§  203,5.  Remove  part  214  fi-om  title  31. 
Regulations  implemented  in  November 
1978  require  depositaries  for  Federal 
taxes  to  credit  all  Federal  tax  deposits 
to  a  Treasury  tax  and  loan  account.  This 
regulatory  change  made  a  separate  part 
in  the  CFR  for  depositaries  for  Federal 
taxes  unnecessary 


7.  Revise  §  203.9  (Note  Option)  to 
make  it  consistent  with  §  203.10 
(Remittance  Option),  which  also  is 
bemg  revised. 

8.  Revise  §§  203.9(g)  [formerly 

§  203.9(f)]  and  203.14(a)(1)  [fonnerly 
§  203.15(a)(1)]  relating  to  maximum 
balances  and  the  collateral  requirements 
for  note  option  depositaries.  Effective 
October  3.  1991.  note  option 
depositaries  are  required  to  establish  a 
maximum  balance  and,  except  for 
depositaries  participating  in  direct 
investments,  note  option  depositaries 
must  fully  collateralize  their  maximum 
balance  at  all  times.  This  action  was 
taken  to  reduce  the  number  of  potential 
collateral  deficiencies,  and  thereby 
reduce  Treasury's  exposure  to  risk, 

9.  Remove  §203.10(b)(2)(ii)  (analysis 
credits)  and  §  203.10(b)(2)(iii)  (excessive 
flow).  All  Remittance  Option 
depositaries  now  are  treated  the  same 
with  regard  to  the  assessment  of  late 
fees. 

10.  Remove  §  203.11.  Redesignate  the 
remaining  sections  accordingly.  All 
special  depositaries  have  been 
redesignated  as  Treasury  tax  and  loan 
depositaries.  Thus,  a  depositary  which, 
as  of  the  close  of  business  in  November 
1,  1978.  was  authorized  to  maintain  a 
tax  and  loan  account,  may  elect  to 
administer  this  account  under  the  Note 
Option  or  the  Remittance  Option.  If  no 
election  is  made,  the  depositary  will  be 
presumed  to  be  administering  the 
account  under  the  Remittance  Option. 

11.  Remove  specific  collateral  values 
at  §  203.14(d)  [fonnerly  §  203.15(d)J.  to 
provide  Treasury  and  the  Federal 
Reserve  more  flexibility  in  valuing 
certain  securities. 

12.  Remove  the  reference  to  the  time 
to  matiuity  of  collateral  covered  at 

§  203.14(d)(9)  [fonnerly  §203. 15(d)(9)j. 
to  expand  the  pool  of  eUgible  collateral 

13.  Make  various  corrections  to 
grammar,  punctuation,  and  lettering. 

Treasury  tax  and  loan  depositaries 
have  been  advised  of  the  changes 
referred  to  in  numbers  1,  3,  8.  9,  and  12 
above  directly  by  the  Federal  Reserve 
Banks.  The  corresponding  sections  of 
the  Procedural  Instructions  for  Treasury 
Tax  and  Loan  Depositaries,  issued  by 
the  Financial  Management  Service,  have 
been  updated. 

This  rule  is  not  a  major  rule  for  the 
purpose  of  Executive  Order  12291  of 
February  17.  1981.  and  a  regulatory 
impact  analysis  is  not  required.  As 
explained  above,  this  revision  merely 
updates  and  clarifies  existing  practices. 
As  required  by  the  Regulatory 
Flexibihty  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
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List  of  Subjects  in  31  CFR  Part  203 

Banks,  Banking,  Ta.xes. 

For  the  reasons  set  out  in  the 
preamble,  title  31,  part  203  of  the  Code 
of  Federal  Regulations,  is  revised  as  set 
fcrth  below. 

PART  2C3— TREASURY  TAX  AND 
LOAN  OEPOSrr ARIES 

S^jbpart  A— G«f>«rB;  intormelson 

Sec 

203.1  Scope. 

203.2  DefiEitions. 
:03.3  Designation  of  financial  institutions 

as  Treasury  tax  and  loan  depositaries. 
203  4    Sources  of  deposits. 
:  <"■  3  5    Deposits  of  FedK^  taxes. 
203  6    Parties  to  the  contract. 
203  "     Obligations  of  the  depos-.tary. 

Subpart  B — Opttorts 

203  3     General  T'^c'.  ■.rement. 
203.9    Note  opt: :•" 
203  10    Rem'ttanc"  opvon. 
203  1 1     Cnar.ge  of  np'ions. 

Subpart  C — Intarost  and  Corr.psnsation 

203.12    Rate  of  interest 

203  1 3    Compensation  for  services. 

Subpart  D — Cotlatwal  S^ccniy 

203  U    Collateral  secxirity  requirements. 

Subpart  E— Ml»C5«l!a.'".«ou3  Proviaion* 

2C3  15    Tarm^Mticn  cf  CG---:dc;. 
203  15    Imp  lem  anting  instructions . 
203  17    Effective  date. 

Authority;  31  U.S.C.  3122,  31  U.S.C.  323, 
12  U.S.C.  265  and  12  U.S.C.  391. 

Subpart  A — Geneva'  infc-T^s^'o'-i 


§2C2  '     Soope. 

.  ..s  .e^^.ations  in  this  part  govern  the 
designation  of  Treasury  tax  and  loan 
depositaries  and  their  contract  with  the 
Treasury  Department  to  process 
deposits  of  Federal  taxes  and  to      * 
maintain  and  administer  separate 
accouiits  to  be  known  as  Treasury  tax 
and  loan  accoimts. 

§  203.2    Definition*. 

As  used  in  this  part: 

(a)  Adiices  of  credit  means  those 
Treasury  forms  which  are  supplied  to 
depositaries  to  be  xised  in  supporting 
credits  to  Treasury  tax  and  loan 
accounts. 

(b)  Business  day  means  any  day  on 
which  the  Fedsral  Reserve  Bank  of  the 
district  is  open  to  the  public. 

(c)  Delivery  of  advices  of  credit  to  the 
Federal  Reserve  Bank  means  deliver}'  of 
the  paper  advice  of  credit  form  or 


electronic  deHvery  by  Fedline  or  Voice 
Response  of  the  information  on  the 
advice  of  credit  form. 

(d)  Depositary  means  a  Treasury  tax 
and  loan  depositary. 

(e)  Electjon  of  option  form  means  a 
document  supplied  by  the  Federal 
Reserve  Bank  of  each  district,  on  which 
a  depositary  indicates  the  option  under 
which  it  will  administer  its  Treasury  tax 
and  loan  account. 

(f)  Federal  funds  rate  means  the 
weekly  Federal  funds  rate  as  published 
in  the  Federal  Reserve  Statistical 
Release,  "H  15  Selected  Interest  Rates," 
which  is  published  weekly  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System. 

(g)  Federal  Resen'e  Bank  of  the 
district  means  the  Federal  Reserve  Bank 
which  services  the  geographical  area  in 
which  the  depositary  is  located. 
Depositaries  located  in  Puerto  Rico,  the 
Virgin  Islands,  and  the  Panama  Canal 
Zone  are  included  in  the  Second 
Federal  Reserve  District. 

(h)  Federal  tax  deposit  form  means  a 
preinscribed  form  supplied  to  a 
taxpayer  by  the  Treasury  Department  to 
accompany  deposits  of  Federal  taxes. 

(i)  Federal  taxes  means  those  Federal 
taxes  specified  by  the  Secretary  of  the 
Treasury  or  the  Secretary's  delegate  as 
eligible  for  payment  through  the 
procedures  prescribed  in  this  part. 

(j)  Note  Option  means  that  choice 
available  to  a  depositary  under  which 
funds  debited  from  its  Treasury  tax  and 
loan  account  are  added  by  the  Treasury 
to  its  investments  in  obHgations  of  the 
depositar>'.  The  amount  of  such 
investments  will  be  evidenced  by  an 
open-ended  interest-bearing  note 
maintained  at  the  Federal  Reserve  Bank 
of  the  district. 

(k)  Off  premises  collateral 
arrangement  means  a  collateral  custody 
arrangement  established  pursuant  to 
§  203.14(c)(2)  of  this  part  wherein  a 
depositary  is  permitted  to  hold  in  its 
possession  for  the  Federal  Reserve  Bank 
collateral  security  for  funds  invtjted 
with  the  depositary  as  special  direct 
investments. 

(1)  Procedural  Instructions  for 
Treasurv  Tax  and  Loan  Depositaries 
means  Volume  IV  of  the  Treasury 
Financial  Manual,  published  by  the 
Financial  Management  Senice. 

(m)  Recognized  insurance  coverage 
means  the  insurance  provided  by  the 
Federal  Deposit  Insurance  Corporation, 
the  National  Credit  Union  Share 
Insurance  Fxmd  and  insurance  provided 
by  insurance  organizations  specifically 
qualified  by  the  Secretary  of  the 
Treasury  pursuant  to  31  CFR  part  226. 

(n)  Remittance  Option  means  that 
choice  available  to  a  depositary  under 


which  hinds  equivalent  to  the  amount 
of  deposits  credited  by  the  depositary'  to 
its  Treasury  tax  and  loan  account  will 
be  withdrawn  by  the  Federal  Reserve 
Bank  immediately  upon  receipt  by  the 
Federal  Reserve  Bank  of  the  advices  of 
credit  supporting  such  deposits. 

(o)  Reporting  cycle  means  the  time 
period  established  for  reporting  and 
computation  purposes.  A  reporting 
cycle  begins  on  the  first  Thursday  of 
each  month  and  ends  on  the  Wednesday 
preceding  the  first  Thursday  of  the 
following  month 

(p)  Reserve  account  means  that 
account  every  member  of  the  Federal 
Reserve  System  maintains  at  the  Federal 
Reserve  Bank  of  its  district  for  reserve 
purposes  pursuant  to  12  CFR  part  204. 

(q)  Special  depositary  means  a 
depositary  that  had  been  designated 
under  the  provisions  of  31  CFR  part  203 
prior  to  November  2.  1978.  A  depositary' 
thereafter  designated  under  this  part 
shall  be  knovra  as  a  Treasury'  tax  and 
loan  depositary-. 

(r)  Special  direct  investment  means   . 
the  type  of  addition  to  a  depositary's 
note  account  referred  to  in  §  203.9(d)  of 
Lhis  part,  where  the  addition  specifically 
is  identified  as  a  "special  direct 
investment"  and  is  secured  by  collateral 
retained  in  the  possession  of  the 
depositary  pursuant  to  the  terms  of 
§  203.14(c)(2)  of  this  part. 

§  203.3    Oflsignation  of  financial 
institutions  as  Treasj^,  tax  ard  icsn 
depositaries. 

(a)  Previously  authonzed  depositaries. 
A  special  depositary  which,  at  the  close 
of  business  on  November  1,  1978,  was 
authorized  to  maintain  a  Treasury  tax 
and  loan  account  is  hereby  redesignated 
as  a  Treasury  tax  and  loan  depositary 
and  subject  to  the  provisions  of  the 
current  part  203. 

(b)  New  designations.  In  order  to  be 
designated  as  a  Treasury  tax  and  loan 
depositary,  a  financial  institution  is 
required  to  possess  under  its  charter 
either  general  or  specific  authority 
permitting  the  maintenance  of  the 
Treasury  tax  and  loan  account,  the 
balance  of  which  is  payable  on  demand 
without  previous  notice  of  intended 
withdrawal.  A  financial  institution  also 
is  required  to  possess  the  authority  to 
pledge  collateral  to  secure  Treasury  tax 
and  loan  balances. 

(1)  Eligible  institutions. 

(i)  Every  incorporated  bank  and  trust 
company  in  the  United  States,  Ihierto 
Rico,  the  Virgin  Islands,  every  United 
States  branch  of  a  foreign  banking 
corporation  authorized  by  the  State  in 
which  it  is  located  to  tian.«act 
commercial  banking  business,  and  every 
Federal  branch  of  a  foreign  banking 
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corporation,  the  establishment  of  which 
has  been  approved  by  the  Comptroller 
of  the  Currency. 

(ii)  Every  financial  institution  insured 
by  the  Federal  Deposit  Insurance 
Corporation. 

(iii)  Every  credit  union  insured  by  the 
Administrator  of  the  National  Credit 
Union  Administration. 

(iv)  Every  savings  and  loan,  building 
and  loan,  homestead  association  and 
credit  union,  created  \inder  the  laws  of 
any  State,  the  deposits  or  accounts  of 
which  are  insured  by  a  State  or  agency 
thereof,  or  by  a  corporation  chartered  by 
a  State  for  the  sole  purpose  of  insuring 
deposits  or  accounts  of  such  financial 
institutions. 

(2)  Application  Procedures.  An 
eligible  financial  institution  seeking 
designation  as  a  depositary  and. 
thereby,  the  autliority  to  maintain  a 
Treasury  tax  and  loan  account  shall  file 
with  the  Federal  Reserve  Bank  of  the 
district  Financial  Management  Service 
Form  458  "Financial  kistitution  Offer  to 
Contract  and  Application  for 
Designation  as  a  Treasury  Tax  and  Loan 
Depositary"  and  Financial  Management 
Service  Form  459  "Resolutions 
Authorizing  the  Financial  Institution 
Offer  to  Contract  and  AppUcation  for 
Designation  as  a  Treasury  Tax  and  Loan 
Depositary"  certified  by  its  board  of 
directors.  Financial  Management 
Service  Forms  458  and  459  are  available 
upon  request  from  the  Federal  Reserve 
Bank  of  the  district. 

(3)  Designation.  Each  financial 
institution  satisfying  the  eligibility 
requirements  and  the  application 
procedures  will  receive  from  the  Federal 
Reserve  Bank  of  the  district  notification 
of  its  specific  designation  as  a  Treasury 
tax  and  loan  depositary.  A  financial 
institution  is  not  authorized  to  maintain 
a  Treasury  tax  and  loan  account  until  it 
has  been  designated  as  a  Treasury  tax 
and  loan  depositary  by  the  Federal 
Reserve  Bank  of  the  district. 

A  depositary  shall  credit  to  its 
TreasuT}'  tax  and  loan  accoimt  deposits 
of  Federal  taxes  and  any  public  funds 
due  to  Treasury  from  the  depositary  and 
authorized  by  the  Secretary  of  the 
Treasury  by  regulation  to  be  paid  by 
Ci-editing  the  tax  and  loan  account. 

§  203.5    Deposits  of  Fedsral  taxes. 

(a)  Deposits  with  depositaries.  A 
depositary  shall,  through  ar.y  of  its 
offices  that  accept  deposits: 

(1)  Acceptfrom  s  taxpayer  cash,  a 
postal  money  order  draATi  to  t?.2  order 
cf  the  depositary,  or  a  check  or  draft 
dra.wn  on  and  to  the  order  of  the 
depositary,  covering  an  amo'ont  to  be 


deposited  as  Federal  taxes  when 
accompanied  by  a  Federal  tax  deposit 
form  on  which  the  amount  of  the 
deposit  has  been  properly  entered  in  the 
space  provided.  A  depositar>-  may 
accept,  at  its  discretion,  a  check  drawn 
on  another  financial  institution,  but  it 
does  so  purely  on  a  voluntary  basis  and 
absorbs  for  its  own  account  any  float 
involved. 

(2)  Issue  a  counter  receipt  when 
requested  to  do  so  by  a  taxpayer  who 
makes  a  deposit  of  Federal  taxes  in  cash 
over  the  counter. 

(3)  Place  a  stamp  impression  on  the 
face  of  each  Federal  tax  deposit  form  in 
the  space  provided,  regardless  of  the 
form  of  payment.  The  stamp  shall  reflect 
the  date  on  which  the  tax  deposit  was 
recei\-ed  and  the  name  and  location  of 
the  depositary.  The  timeliness  of  the  tax 
payment  will  be  determined  by 
reference  to  the  date  stamp  on  the 
Federal  tax  deposit  form. 

(4)  Credit  on  the  date  of  receipt  all 
deposits  of  Federal  taxes  to  the  Treasury 
tax  and  loan  account  and  administer 
that  account  pursuant  to  the  provisions 
of  this  part. 

(5)  Forward  each  day  to  the  Internal 
Revenue  Ser\ice  Center  servicing  the 
geographical  area  in  w^hich  the 
depositary  is  located  the  Federal  tax 
deposit  forms  for  all  tax  deposits 
received  that  day.  Each  submission  of 
deposit  information  shall  be  on  the 
prescribed  Treasury  form  and  in  the 
aggregate  amount  of  the  Federal  tax 
deposit  forms. 

(6)  Establish  an  adequate  record  of  all 
deposits  of  Federal  taxes  prior  to 
transmittal  to  the  Internal  Revenue 
Service  Center  so  the  depositarj'  will  be 
able  to  identify  deposits  in  the  event  tax 
deposit  forms  are  lost  in  shipment 
between  it  and  the  Internal  Revenue 
Service  Center.  For  tracking  purposes,  a 
record  shall  be  made  of  each  deposit 
showing  as  a  minimum  the  date  of 
deposit,  the  taxpayer's  identify-ing 
number  and  the  amount  of  the  deposit. 
The  depositar\-'s  copies  of  transmittal 
letters  may  be  used  to  provide  the 
necessary  information  if  individual 
deposits  are  fisted  separately  showing 
date,  taxpayer's  identify'ing  number  and 
amount. 

(7)  Not  accept  compensation  from 
taxpayers  for  accepting  deposits  of 
Federal  taxes  and  handling  them  as 
required  by  this  section. 

(0)  Deposits  with  Federal  Resen'e 
Banks.  A  Federal  Reserve  Bank  shall, 
through  any  of  its  offices: 

(1 )  Accept  a  tax  dapo.-i?  directly  from 
a  taxpayer  when  si:ch  '?\  deposit  is: 

(i)  Mailed  or  delivered  by  a  taxpayer 
located  within  that  Bank's  territorial 
boundaries;  and 


(ii)  In  the  form  of  cash,  a  check  drawn 
to  the  order  of  that  Bank  and  considered 
to  be  an  immediate  credit  item  by  that 
Bank,  a  postal  money  order  drawn  to  the 
order  of  the  Bank,  and. 

(iii)  Accompanied  by  a  Federal  tax 
deposit  form  on  which  the  amount  o{ 
the  tax  deposit  has  been  properly 
entered  in  the  space  provided. 

(2)  When  requested  to  do  so  by  a 
taxpayer  who  makes  a  deposit  of 
Federal  taxes  in  cash  over  the  counter 
issue  a  counter  receipt. 

(3)  When  a  deposit  of  Federal  taxes  is 
made  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this 
section,  a  Bank  shall  place  in  the  space 
provided  on  the  face  of  each  Federal  tax 
deposit  form  accepted  directly  from  a 
taxpayer,  a  stamp  impression  reflecting 
the  name  of  the  Bank  and  the  date  on 
which  the  tax  deposit  was  received  by 
the  Bank  so  that  the  timeliness  of  the 
Federal  tax  payment  can  be  determined. 
However,  if  such  a  deposit  is  mailed  to 

a  Bank,  it  shall  be  subject  to  the  "Timely 
Mailing  treated  as  timely  filing  and 
paying"  clause  of  section  7502  of  the 
Internal  Revenue  Code  (26  U.SC.  7502). 

(4)  When  a  deposit  of  Federal  taxes  is 
not  in  accordance  with  the  requirements 
governing  form  of  payment  set  forth  in 
paragraph  (a)  of  this  section,  a  Bank 
shall  place  in  the  space  provided  on  the 
face  of  each  Federal  tax  deposit  form  a 
stamp  impression  reflecting  the  name  of 
the  Bank  and  the  date  on  which  the 
proceeds  of  the  accompanying  payment 
instrument  are  collected  by  the  Bank. 
This  date  shall  be  used  for  the  purpose 
of  determining  the  timeliness  of  the 
Federal  tax  payment. 

§  203.6    Parties  to  the  contract. 

A  financial  institution  which  is 
designated  as  a  Treasu7\-  Tax  and  Loan 
depositarj-  enters  into  a  depositary 
contract  with  the  Department  of  the 
Treasurj'.  The  parties  to  this  contract  are 
the  Treasur>',  acting  through  the  Federal 
Resen'e  Banks  as  fiscal  agents  of  the 
United  States,  and  each  financial 
institution  designated  under  §  203.3. 
The  terms  of  the  contract  include  all  of 
the  provisions  of  this  part. 

§  203.7    Obligations  of  the  deposltaiy. 

A  depositary  shall: 

(a)  Administer  a  Treasury  tax  and 
loan  account  in  accordance  with  this 
part  and  any  amendments  or 
supplements  thereto,  and  instructions 
issued  pursuant  thereto,  including  the 
Procedural  Instructions  fcr  Treasury  Tax 
and  Loan  Depositaries. 

(b)  Comply  with  the  req-oirements  of 
section  202  of  Executive  Order  11246, 
entitled  "Equal  Employment 
Opportunity"  (3  CFR,  1964-1965  Comp. 
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p  339),  as  amended  by  Executive  Order 
12086  (3  CFR,  1978  Comp.  p. 230).  and 
•he  regulations  issued  thereunder  at  41 
CFR  chapter  60,  as  amended.  The 
Secretary  of  the  Treasury  may  terminate 
the  contract  with  a  depositary  for  failure 
to  comply  with  the  terms  of  the  contract 
set  forth  in  this  section  relating  to  equal 
employment  opportunity. 

(c)  Comply  with  the  requirements  of 
section  503  of  the  Rehabilitation  Act  of 
1973.  as  amended,  29  U.S.C.  793,  and 
the  regulations  issued  thereunder  at  41 
CFR  parts  60-741.  requiring 
Govemm.ent  contractors  to  take 
affirmative  action  to  employ  qualified 
handicapped  individuals,  and 

(d)  Comply  with  the  requirements  of 
section  503  of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1972.  as 
amended.  33  U.S.C.  4212,  Executive 
Order  11701,  and  the  regulations  issued 
thereunder  at  41  CFR  parts  60-250,  for 
the  promotion  of  em.ployment  of 
disabled  and  Vietnam  era  veterans. 

Sjbpart  B—  Options 

§203,3     Geoe^-si -oc: .  '9f^«nt. 

A  Treasury  tax  and  loan  depositary 
shall  administer  its  Treasury  tax  and 
loan  account  under  either  the  Note 
Option  or  the  Remittance  Option. 

§  203.9    Note  Option. 

.3;  Classes.  Depositaries  electing  this 
option  will  be  subdivided  into  Note 
Option  Class  A,  B.  or  C  depending  upon 
the  volume  of  deposits  credited  to  their 
tax  and  loan  accounts  during  the 
previous  calendar  year,  as  specified  in 
the  Procedural  Instructions  for  Treasury 
Tax  and  Loan  Depositaries. 

(b)  Additions.  The  Treasury  will 
invest  funds  in  obUgations  of 
depositaries  selecting  the  Note  Option. 
Such  obligations  shall  be  in  the  form  of 
open-ended  notes  and  additions  and 
reductions  will  be  reflected  on  the 
books  of  the  Federal  Reserve  Bank  of  the 
district.  A  depositary  electing  the  Note 
Option  shall  debit,  as  of  the  first 
business  day  after  crediting  deposits  to 
its  tax  and  loan  account,  its  tax  and  loan 
account  in  the  amount  of  such  deposits 
and  simultaneously  credit  the  note 
thereby  reflecting  an  increase  in  like 
amount  in  Treasury's  investment  in 
obligations  of  the  depositary. 

[(^Delivery.  A  depositary 
administering  its  tax  and  loan  account 
under  the  Note  Option  shall  forward  at 
the  close  of  business  each  day  its 
advices  of  credit  for  that  day  to  the 
Federal  Reserve  Bank  of  the  district  via 
the  most  expeditious  means  reasonably 
available.  This  may  include  the  U.S. 
Postal  Service,  in  instances  where  the 
depositary  does  not  use  a  faster  method 


for  other  documents  (e.g.,  checks)  being 
remitted  to  the  Federal  Reserve  Bank  or 
Branch  citv- 

(d)  Other  Additions.  Other  funds  from 
the  Treasury's  operating  cash  may  be 
offered  from  time  to  time  to  certain  Note 
Option  depositaries.  Each  such  Note 
Option  depositary  shall  have  the 
opportunity  to  decide  whether  to 
receive  from  the  Treasury  such 
additional  investments  in  its  notes. 

(e!  Withdrawals.  The  amoimt  ofti^e 
note  shall  be  payable  on  demand 
without  previous  notice.  Calls  for 
payment  on  the  note  will  be  by 
direction  of  the  Secretary  of  the 
Treasury  through  the  Federal  Resen.e 
Banks.  A  depositary  shall  arrange  for  the 
payment  of  calls  on  the  payment  date 
specified  in  the  calls  by  a  charge  to  the 
reserve  account  of  the  depositary  or  the 
reserve  account  of  a  member  bank 
correspondent. 

(0  Interest.  A  note  shall  bear  interest 
at  the  rate  specified  in  §203.12.  Such 
interest  is  payable  monthly  by  a  charge 
to  the  reserve  account  of  the  depositary 
or  through  the  reserve  account  of  a 
member  bank  correspondent.  Specific 
details  about  the  computations  of  the 
amount  of  interest  due,  the  means  of 
payment,  payment  dates.  Federal 
Reserve  Bank  responsibilities,  and  other 
related  details  are  described  in  the 
Procedural  Instructions  for  Treasury  Tax 
and  Loan  Depositaries. 

(g)  Maximum  balance.  A  depositary 
selecting  the  Note  Option  shall  establish 
a  maximum  balance  for  its  note  account 
by  providing  notice  to  that  effect  in 
writing  to  the  Federal  Reserve  Bank  of 
the  district.  That  portion  of  any  advice 
of  credit  which,  when  posted  at  the 
Federal  Reserve  Bank,  would  cause  the 
note  balance  to  exceed  the  amount 
specified  by  the  depositary  will  be 
wilhdravm  automatically  by  the  Federal 
Reserve  Bank.  The  maximum  balance 
applies  to  that  portion  of  the  note 
account  balance  which  is  secured  by 
collateral  deposited  in  accordance  with 
§  203.14(c)(1)  with  either  Federal 
Reserve  Banks  or  authorized  third  party 
custodians.  Special  direct  investments, 
which  are  secured  by  collateral  held  by 
the  depositary  in  accordance  with 
§  203.14(c)(2)  under  off  premises 
custody  arrangements,  shall  not  be 
considered  in  determining  the  amounts 
to  be  withdrawn  automatically  where  a 
depositary's  maximum  balance  is 
exceeded. 

f  203.10    Remittance  Option 

(a)  Remittance  Option  classes. 
Depositaries  electing  this  option  will  be 
subdivided  into  Remittance  Option 
Class  1  or  2  depending  upon  the  volume 
of  deposits  credited  to  their  tax  and  loan 


accounts  during  the  previous  calendar 
year,  as  specified  in  the  Procedural 
Instructions  for  Treasury  Tax  and  Loan 
Depositaries. 

(b)  Delivery.  A  Remittance  Option 
depositary  shall  establish  and  rr.aintain 
procedures  to  ensure  timely  delivery  of 
its  advices  of  credit  at  the  Federal 
Reserve  Bank  of  the  district  prior  to  the 
Federal  Reserve  Bank's  cutoff  time  for 
processing  such  credits  the  next 
business  day  after  the  date  of  credit. 

(c)  Late  fee.  If  an  advice  of  credit  does 
not  arrive  at  the  Federal  Reserve  Bank 
before  the  designated  cutoff  hour  for 
receipt  of  such  advices,  a  late  fee  in  the 
form  of  interest  at  the  rate  specified  at 
§  203.12  will  be  assessed  for  each  day  s 
delay  in  receipt  of  such  advice.  Such 
late  fee  assessments  will  be  effected  on 
a  monthly  basis  through  a  depositary's 
reserve  account  or  the  reserve  account 
of  a  member  bank  correspondent. 
Specific  details  and  procedures  are 
included  in  the  Procedural  Instructions 
for  Treasury  Tax  and  Loan  Depositaries. 

(d)  Withdrawals.  For  a  depositary 
selecting  the  Remittance  Option,  funds 
equivalent  to  the  amount  of  deposits 
credited  by  a  depositary  to  its  Treasury 
tax  and  loan  account  will  be  withdrawn 
by  the  Federal  Reserve  Bank  upon 
receipt  by  the  Federal  Reserve  Bank  of 
the  advices  of  credit  supporting  such 
deposits.  A  depositary  shall  arrange  for 
the  payment  of  withdrawals  by  an 
immediate  charge  to  its  reserve  account 
or  the  reserve  account  of  a  member  bank 
correspondent 

§203.11     Change  of  options. 

A  depositary  is  subject  to  the 
provisions  of  the  option  it  has  selected 
until  such  time  as  it  provides  notice  to 
the  Federal  Reserve  Bank  requesting  a 
change  of  option  and  receives  formal 
notification  from  the  Federal  Reserve 
Bank  of  the  effective  date  of  the  change 
of  option.  Specific  details  regarding 
changes  of  option  are  included  in  the 
Procedural  Instructions  for  Treasury  Tax 
and  Loan  Depc^itarips 

Subpart  C — Interest  and  Conpensaticn 

§203.12     Rate  of  interest. 

The  rate  of  interest  to  be  used  in 
connection  with  the  Note  Option  and 
the  Remittance  Option  will  be  equal  to 
the  Federal  funds  rate  less  twenty-five 
basis  points  (i.e.,  '/♦  of  1  percent). 
Details  about  the  computation  are 
included  in  the  Procedural  Instructions 
for  Treasury  Tax  and  Loan  Depositaries. 

§  203.1 3    Compensation  for  services. 

Except  as  provided  in  the  Procedural 
Instructions  for  Treasury  Tax  and  Loan 
Depositaries,  depositaries  will  not  be 


R"i:'»tn; 


■n.  No.  125  /  Thursday 


compensated  for  servicing  the  tax  and 
loan  account  or  for  the  bookkeeping 

c.i:'^'.s  of  tTiqintaini'ng  that  account. 


.•-«t  c 


9!  S»curtty 

§203.14     Codater.;)!    ^"^-.j-lrv- -^r-Ji'<frr.-v-:.; 

(a)  Note  Opt: 

(1)  Before  crediting  deposits  to  its 
Treasury  tax  and  loan  account,  a  Note 
Option  depositary  shall  pledge 
collateral  security  in  accordance  with 
the  requirements  of  paragraphs  (c)(1), 
(d)  and  (e)  of  this  section  in  an  amount 
that  is  sufficient  to  cover  the  sum  of  100 
percent  of  the  pre-established  maximum 
balance  for  the  note  account  (see 

§  203.9(g)  of  this  part],  and  the  closing 
balance  in  its  Treasury  tax  and  loan 
account  which  exceeds  recognized 
insurance  coverage,  minus  the  amount 
of  the  note  balance  attributable  to 
special  direct  investments. 

(2)  Before  special  direct  investments 
are  credited  to  a  depositary's  note 
account,  a  Note  Option  depositary  shall 
pledge  collateral  security  in  accordance 
virith  the  requirements  of  paragraphs 
(c)(2)  and  (e)  of  this  section,  and  in 
accordance  with  the  instructions 
provided  in  the  Procedural  Instructions 
for  Treasury  Tax  and  Loan  Depositaries, 
to  cover  100  percent  of  the  amount  of 
the  special  direct  investments  to  be 
received. 

(b)  Remittance  Option.  Prior  to 
crediting  deposits  to  its  Treasury  tax 
and  loan  account,  a  Remittance  Option 
depositar)'  shall  pledge  collateral 
security  in  accordance  with  the 
requirenents  of  paragraph  (c)(1).  (d). 
and  (e)  of  this  section  in  an  amount 
which  is  sufficient  to  cover  the 
maximum  balance  in  the  tax  and  loan 
account  at  the  close  of  business  each 
day.  less  recognized  insurance  coverage. 

fc)  Deoosits  of  securities. 

(1)  Collateral  security  required  under 
paragraphs  (a)(1)  and  (b)  of  this  section 
shall  be  deposited  with  the  Federal 
Reserve  Bank  of  the  district,  or  with  a 
custodian  or  custodians  within  the 
United  States  designated  by  the  Federal 
Rsserv'B  Bank,  under  terms  and 
conditions  prescribed  by  the  Federal 
Reserve  Bank. 

(2)(i)  Collateral  security  required 
under  paragraph  [a]{2)  oTthi?  section 
shall  be  pledged  under  a  written 
security  agreement  on  a  form  provided 
by  the  Federal  Reserve  Bank  of  the 
district.  The  collateral  security  pledged 
to  satisfy  the  requirements  of  paragraph 
(a)(2)  of  this  section  mcy  remain  in  the 
pledging  depositar}  's  possession  and 
t.^e  fact  ttiat  it  has  been  pledged  shall  be 
evidenced  by  advices  of  custody  to  be 
Incorporated  by  reference  in  the  written 
.-.c.-urity  agreement.  The  v.TJtten  security 


agreement  and  all  advices  of  custody 
covering  collateral  security  pledged 
under  that  agreement  shall  be  provided 
by  the  depositary  to  the  Federal  Reserve 
Bank  of  the  district.  Collateral  security 
pledged  under  the  agreement  shall  not 
be  substituted  for  or  released  without 
the  advance  wTitten  approval  of  the 
Federal  Reserve  Bank  of  the  district,  and 
any  collateral  security  subject  to  the 
security  agreement  shall  remain  so 
subject  until  an  approved  substitution  is 
made.  No  substitution  or  release  shall  be 
approved  until  an  advice  of  cistody 
containing  the  description  required  by 
the  written  security  agreement  is 
received  by  the  Federal  Resene  Bank  of 
the  district. 

(ii)  Treasury's  security  interest  in 
collateral  security  pledged  by  a 
depository  in  accordance  with 
paragraph  (c)(2)(i)  of  this  section  to 
secure  special  direct  investments  is 
perfected  without  the  Treasury's  taking 
possession  of  the  collateral  security  for 
a  period  of  not  to  exceed  2 1  days  from 
the  day  of  receipt  of  the  special  direct 
investment. 

(d)  Acceptable  securities.  Unless 
otherwise  specified  by  the  Secretary  of 
the  Treasury,  collateral  security  pledged 
under  this  section  may  be  transferable 
securities  of  any  of  the  classes  listed 
below.  Collateral  will  be  accepted  at 
values  assigned  by  the  Federal  Reserve 
Bank  of  the  district. 

(1)  Obligations  issued  or  fully  insured 
or  guaranteed  by  the  United  States  or 
any  U.S.  Government  agenc)'.  and 
obhgations  of  Government-sponsored 
corporations  which  under  sf>ecific 
statute  may  be  accepted  as  security  for 
public  funds. 

(2)  Obligations  issued  or  fully 
guaranteed  by  the  International  Bank  for 
Reconstruction  and  De\'elopment.  the 
Inter-American  Development  Bank  or 
tlie  Asian  Development  Bank. 

(3)  Obligations  partially  insured  or 
guaranteed  by  any  U.S.  Government 
agency. 

(4)  Notes  representing  loans  to 
students  in  colleges  or  vocational 
schools  whicb  are  insured  either  by 
Federal  insurance  or  by  a  State  agency 
or  private  nonprofit  institution  or 
organization  administering  a  student 
loan  insurance  program  in  accordance 
with  a  formal  agreement  with  the 
Commissioner  of  Education  under  the 
provisions  of  die  Higher  Education  Act 
of  1965.  as  amended.  20  U.S.C.  1001.  or 
the  National  Vocational  Student  Loan 
Insurance  Act  of  1965.  as  amended.  20 
use.  981. 

(5)  Obhgations  issued  by  States  of  the 
United  States. 

(6)  Obligations  of  Puerto  Rico. 


(7)  Obligations  of  counties,  cities,  and 
other  govemm.ental  authorities  and 
instrumentalities  which  are  not  in 
default  as  to  payments  on  principal  or 
interest. 

(8)  Obligations  of  domestic 
corporations  which  may  be  purchased 
by  banks  as  investment  securities  under 
the  hmitations  established  by  Federal 
bank  regulatory  agencies. 

(9)  Commercial  and  agncultural  paper 
and  bankers'  acceptances  approved  by 
the  Federal  Reserve  Bank  of  the  district 

(10)  Zero-coupon  obhgations  of  the 
U.S.  Treasury  and  the  Resolution 
Funding  Corporation. 

(e)  Assignment  of  securities.  A  tax  and 
loan  depositary  that  pledges  securities 
which  are  not  negotiable  without  its 
endorsement  or  assignment  may 
furnish,  in  lieu  of  placing  its 
unqualified  endorsement  on  each 
security,  an  appropriate  resolution  and 
irrevocable  power  of  attorney 
authorizing  the  Federal  Resen-e  Bank  to 
assign  the  securities.  The  resolution  and 
power  of  attorney  shall  conform  to  such 
terms  and  conditions  as  the  Federal 
Reserve  Bank  shall  prescribe. 

(f)  Effecting  payments  of  principal 
and  interest  on  securities  pledged  as 
collateral  subsequent  to  the  insolvency 
of  a  depositary. 

(1)  ueneral  In  the  event  of  the 
depositary's  insolvency  or  closure,  or  in 
the  event  of  tb"  appointment  of  a 
receiver,  conservator,  hquidator  or  other 
similar  officer  to  terminate  its  business, 
the  depositary-  ag:«es  that  all  principal 
and  interest  pfiymenls  on  any  security 
pledged  to  protect  the  note  account  (if 
epphcable)  and  the  Treasury-  tax  and 
loan  account,  due  as  of  the  date  of  the 
insolvency  or  closxire,  or  thereafter 
becoming  due,  shall  be  held  separate 
and  apart  from  any  other  assets  and 
shall  constitute  a  part  of  the  pledged 
security  available  to  satisfv  any  claim  of 
the  United  States. 

(2)  Payment  procedures. 

(i)  Subject  to  the  waiver  in  paragraph 
(f)(2)(iii)  of  this  section,  each  depositary 
(including,  with  respect  to  such 
depositary,  an  assignae  for  the  benefit  of 
creditors,  a  trustee  in  bankruptcy,  or  a 
receiver  in  equity)  shall  immediately 
remit  each  payment  of  principal  and/or 
interest  received  by  it  with  respect  to 
collateral  pledged  pursuant  to  this 
section  to  the  Federal  Reserve  Bank  of 
the  district,  as  fiscal  agent  of  the  United 
States,  and  in  any  event  shall  so  remit 
no  later  than  10  days  after  receipt  of 
such  a  payment. 

(ii)  Subject  to  the  waiver  in  paragraph 
(fj(2)(iii)  of  this  section,  each  obhgor  on 
a  security  pledged  by  a  depositary 
pursuant  to  this  section  shall  make  each 
payment  of  principal  and/or  interest 
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due  with  respect  to  such  security 
clirectly  to  the  Federal  Reserve  Bank  of 
the  district,  as  fiscal  agent  of  the  United 
States. 

(iii)  The  requirements  of  paragraphs 
(f)(2)  (i)  and  (ii)  of  this  section  are 
hereby  waived  for  only  so  long  as  a 
pledging  depositary  remains  solvent. 
The  foregoing  waiver  is  terminated 
without  further  action  immediately 
upon  insolvency  of  a  pledging 
depositary  or,  if  earlier,  upon  notice  by 
the  Treasury  or  the  Federal  Reserve 
Bank  of  the  district  of  such  termination. 
For  purposes  of  this  paragraph,  a 
depositary  is  insolvent  when, 
voluntarily  or  by  action  of  competent 
authority,  it  is  closed  because  of  present 
or  prospective  inability  to  meet  the 
demands  of  its  depositors  or 
shareholders. 

Subpart  E— M  sce^  a^eo^s  P'c  3  --& 

§203-' 5     ■'"'•'^"^.at  c-  o*  cc'-act. 

(a)  Termination  by  the  Treasury:  The 
Secretary'  of  the  Treasiuy-  may  terminate 
the  contract  of  a  depositary  at  any  time 
upon  notice  to  that  effect  to  that 
depositary  effective  on  the  date  set  forth 
in  the  notice. 

(b)  Termination  by  the  depositary.  A 
depositary'  may  terminate  its  depositary 
contract  by  submitting  notice  to  that 
effect  in  writing  to  the  Federal  Reserve 
Bank  of  the  district  effective  at  a 
prospective  date  set  forth  in  the  notice. 

§  203.1  S    Implementing  Instruction*. 

A  Federal  Reser\'e  Bank  is  authorized 
to  issue  instructions  consistent  with 
these  regulations  for  carrying  out  the 
requirements  of  this  part  that  shall  be 
binding  upon  depositaries  located  in  its 

§203.17    EtfBcuve  3ato. 

This  revision  of  this  part  is  proposed 
'J  be  effective  on  August  2, 1993. 
Russell  D.  Morris, 
Commissioner. 
[FR  Doc.  93-14802  Filed  6-30-93;  8:45  am] 
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32  CFR  Part  199 

HiN072C-AA'7 
[JoD6010  3-«l 

Civilian  Health  and  Me-^cai  Prcg-a-^ 
the  Uniformed  Services  iCHAMPUS 
Partial  Hospitalization 

AGENCY;  OiTice  of  the  Secretary',  DoD. 
action:  Final  rule. 


SUMMARY:  Tais  rinal  rule  estabUshes  a 
CHAMPUS  benefit  for  partial 
hospitalization  and  malces  corrections 
and  clarifications  on  other  mental 
health  issues  resulting  from 
implementation  of  recent  legislative 
changes.  The  partial  hospitalization 
benefit  is  being  added  at  the  request  of 
Congress  to  improve  the  availability  of 
mental  health  services  under 
CHAMPUS.  The  intent  is  to  provide  a 
needed  service  at  a  lower  cost  than  the 
full  hospitalization  rate,  and  allow  more 
efficient  use  of  resources  for  needed 
mental  health  care.  Facilities  must  be 
certified  and  enter  into  a  participation 
agreement  with  CHAMPUS  and  obtain 
the  required  preauthorization  prior  to 
admitting  CHAMPUS  patients. 
AppUcations  for  facility  approval  may 
be  obtained  from  the  Director. 
OCHAMPUS.  or  a  designee. 
EFFECTIVE  DATE:  September  29,  1993. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Development  Branch.  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
M.  Sabo.  M.P.A.,  B.S.,  Health  Care 
Policy  Analyst,  Program  Development 
Branch,  OCH.\MPUS,  telephone  (303) 
361-1178. 

SUPPLEMENTARY  INFO^va  '.ON:  On  July  8, 
1991,  CHAMPUS  pubUshed  a  proposed 
rule  regarding  a  number  of  mental 
health  program  changes,  including 
estabhshment  of  a  partial 
hospitalization  benefit  (Federal  Register 
Vol.  56,  No.  130).  A  partial 
hospitalization  benefit  has  been  the 
subject  of  study  by  OCHAMPUS  for  a 
number  of  years.  The  Department  of 
Defense  is  committed  to  providing 
CHAMPUS  beneficiaries  vrith  the  most 
clinically  appropriate  and  cost-effective 
mental  health  services  available.  We 
believe  that  partial  hospitalization  is  a 
clinically  appropriate  treatment 
modality  that  will  be  an  important 
enhancement  to  the  avaihble 
continuum  of  care  in  the  CR.*  ^iPUS 
-    mental  health  program.  We  also  believe 
that  utilization  management  protocols 
now  in  place  can  effectively  ensure  the 
cost-effectiveness  of  this  new  benefit. 

Included  with  this  final  rule  are  some 
modifications  to  the  mental  health 
policy  resulting  from  publication  of 
prior  amendments  and  several  technical 
revisions.  They  are  as  follows: 
•  Making  a  conforming  amendment  to 
f     increase  the  time  allotted  for 

development  of  a  master  treatment  plan 
for  acute  care  admissions  from  72  hours 
to  5  days,  as  agreed  upon  in  the  final 
rule  on  mental  health  care  published 
_    October  18, 1991  (Federal  Register  Vol. 


55,  No.  202).  The  number  of  days  was 
changed  in  the  final  rule  as  a  result  of 
public  comment,  but  the  change  was  not 
reflected  in  a  subsequent  issuance  on 
medical  documentation  published 
November  26,  1991  (Federal  Register 
Vol.  56.  No.  228).  This  rule  revises  the 
medical  documentation  provision 
§  199.7(b)(3){iv)(B)(5).  to  conform  to  the 
current  Program  benefits  provision 
(§199.4(b)(6)(iii)). 

•  Adding  a  series  of  technical 
revisions  to  §  199.6(b)(4){x)  to  change 
the  terminology  referring  to  certain 
limited  scope  institutional  providers  as 
"specialized  treatment  facihties."  The 
revision  adopts  the  new  term  "special 
institutional  providers"  for  these 
facilities  in  order  to  avoid  confusion 
with  a  new  DoD  program  called  the 
Specialized  Treatment  Services 
Program,  which  involves  the 
designation  of  certain  military  or 
civilian  hospitals  for  concentration  on 
organ  transplants  and  certain  other 
highly  specialized  medical  or  surgical 
procedures. 

Following  is  a  discussion  of  the 
comments  we  received  regarding  partial 
hospitalization,  and  the  action  we  are 
taking  in  response. 

1.  Hospital-Raspd  P'-ograms  Versus 
Freestanding 

Proposed  rule.  The  proposed  rule 
established  partial  hospitaUzation 
programs  as  Specialized  Treatment 
Facilities.  It  also  limited  partial 
hospitalization  programs  to  those  which 
are  hospital-based.  The  following 
comments  were  received  on  this  issue: 

Comment  lA.  One  professional 
association  provided  information 
concerning  section  4162,  Omnibus 
Budget  Reconcihation  Act  of  1990  (Pub. 
L.  101-508),  November  5. 1990, 
amending  the  Social  Security  Act  to 
estabUsh  partial  hospitalization  in 
community  mental  health  centers  as  a 
Medicare  benefit  and  provider  category 
effective  October  1, 1991.  Prior  to 
passage  of  the  law,  partial 
hospiialization  services  were  covered 
only  if  the  program  was  hospital-based 
or  hospital  affiliated. 

Comment  IB.  One  nationally 
recognized  association  strongly  objected 
to  the  e.xclusion  of  the  appropriately 
accredited  free-standing  partial 
hospitalization  program  in  this  benefit. 
The  commenter  felt  such  an  approach 
would  impede  development  of  new 
facilities  by  restricting  the  benefit  to 
hospital-owmed  programs  and  be  anti- 
competitive. The  commenter  indicated 
that  no  data  is  available  which  would 
indicate  that  quality  of  care  or  treatment 
effectiveness  is  less  in  the  freestanding 
facility  than  in  the  hospital-based 


F>d»'rai  Rt'usU'T      Vol.  58,  No.  125  /  Thursday.  July  1,  1993   '^ 


— 1 


p.— 


program.  Free-stcnding  facilities  are 
accredited  under  the  Consolidated 
Standards  Manual  by  JCAHO  (now 
rt'fprred  to  as  the  Mental  Health 
Manual);  because  the  accreditation 
process  surveys  the  freestanding  facility 
as  a  single  service  unit,  the  survey  is 
typically  more  detailed  and  intensive 
than  the  accreditation  of  a  partial 
hospital  component  of  a  hospital 
system,  which  is  sun'eyed  as  only  one 
component  among  many  in  the  hospital 
system. 

Cnmmsnt  IC.  A  national  professional 
association  supported  expanding  the 
benefit  to  include  freestanding 
community  mental  health  procrams. 

Comment  ID.  A  professional  who  has 
worked  in  day  programs  com.mented 
that  limiting  coverage  to  hospital-based 
programs  limits  access  to  the  treatment 
which  has  proven  cost-effective.  She 
relayed  that  there  are  many  freestanding 
providers  who  offer  comparable 
services. 

Comment  IE.  One  organization  that 
operates  several  day  care  programs 
protested  the  exclusion  of  frr-e-standing 
independent  providers  from 
reimbursement.  The  ccmmenter 
objected  stating  that  to  exclude  from 
CHAMPUS  reim.bursement  all  programs 
which  are  not  hospital-basad  deprives 
patients  from  access  to  some  of  the  most 
cost-effective,  quality  programs  in  the 
field.  The  comnienter  stated  that 
determination  of  reim.bursement 
eligibility  should  depend  upon 
compliance  with  CHAMPUS  criteria,  in 
add.'tion  to  state  licensing  and 
accreditation. 

Comment  IF.  One  commenter  wrote 
objecting  to  the  fact  that  tlie  proposal 
limited  coverage  to  hospital-based 
partial  programs.  He  indicated  this 
would  ensure  that  partial  day  programs 
would  be  used  only  as  a  last  resort  after 
more  costly  inpatient  facilities  and 
benefits  have  been  exhausted.  The 
commenter  felt  that  inpatient  providers 
have  an  obvious  conflict  of  interest  that 
is  clearly  to  the  detriment  of  partial  day 
programs.  The  commenter  indicated  he 
appreciated  the  many  quality  concerns, 
but  felt  they  could  be  easily  addressed 
through  regulations  and  accreditation 
guidelines. 

Comment  IG.  One  partial  hospital  day 
program  wrote  objecting  to  the 
exclusion  of  free-standing  providers 
from  reimbursement,  slating  that  JCAHO 
accreditation  process  takes  3  days  to 
complete  in  a  freestanding  facility 
(Mental  Health  Manual  standards) 
versus  a  walk  through  of  partial 
facilities  which  are  attached  to  a 
hospital  (general  hospital  standards). 
The  commenter  pointed  out  that 
CHAMPUS  ciirrently  provides  coverage 


for  alcohol  rehabilitation  in  a 
freestanding,  independent  setting.  The 
commenter  requested  that  all  programs 
meet  demanding  standards  in  terms  of 
state  licensure  and  accreditation  to 
ensure  efficient  and  cost-effective 
delivery  of  high  auahty  day  treatment. 

Comment  IH.  A  residential  treatment 
center  (RTC)  commented  that  RTC  based 
partial  programs  can  be  utilized  both  as 
an  alternative  to  residential  treatment 
and  as  a  means  of  shortening  lengths  of 
stays  in  RTCs.  The  commenter  opined 
that  keeping  children  in  their  homes 
with  their  families  and  out  of  hospitals 
is  worthy  of  inclusion  in  the  partial 
benefit  and  would  result  in  savings  from 
the  reduced  daily  rate. 

Comment  IJ.  Several  comments 
recommended  CHAMPUS  recognize 
freestanding  facilities  as  a  primary 
method  of  hospital  treatment,  rather 
than  a  "step-down,"  to  have  success  in 
cost  containment  efforts. 

Comment  Ij.  One  commenter  stated 
by  restricting  coverage  to  only  those 
programs  that  ere  hospital-based,  well 
qualified  programs  that  are  possibly 
even  more  cost-effective  are  being 
excluded 

Comment  IK.  Two  commenters 
supporting  free-standing  programs 
recommended  quality  be  controlled  by 
state  certification  and  JCAHO  standards. 

Comment  IL  One  commenter  said 
that  freestanding  partial  programs 
provided  a  unique  perspective  on  the 
provision  of  services  as  en  alternative  to 
inpatient  treatment  ratlier  than  a 
transitional  modality.  Hospital-based 
programs,  by  design,  may  be  structured 
without  such  intensity  so  as  not  to 
compete  with  their  more  lucrative 
inpatient  programs.  Tte  commenter 
urged  CHAMPUS  to  include 
freestanding  programs  for  coverage  and 
use  regulatory  requirements  such  as 
licensure  and  accreditation  to  monitor 
quality. 

Response:  Based  on  the  above 
comments,  CHAMPUS  is  allowing 
freestanding  facilities  to  become 
authorized  as  CHAlvIPUS  providers  of 
partial  hospitaUzation  services  and 
requiring  that  all  partial  hospitalization 
programs,  whether  freestanding  or 
hospital-based,  be  accredited  under  the 
JC\HO  Mental  Health  Manual  (formerly 
Consolidated  Standards).  Rather  than 
exclude  hospital-based  or  freestanding 
providf-rs  from  the  CHAMPUS  partial 
hospitalization  program,  we  feel  the 
quality  of  each  program  seeking 
CHAMPUS  authorization  should  be 
evaluated  on  the  quality  of  its  program 
and  not  its  organizational  form. 
Extending  provider  eligibility  will  help 
promote  beneficiary  accessibility  to 
partial  hospitalization  programs. 


Recognizing  freestanding  providers  is 
consistent  with  the  philosophy  that 
partial  hospitalization  programs  are  a 
more  appropriate  treatment  alternative 
to  inpatient  care  for  many  patients, 
other  than  just  as  a  step-down  option 
following  an  inpatient  stay. 

2.  Limit  of  60  Days  per  Fiscal  Year  of 
Partial  Hospitalization 

Proposed  rule.  The  proposed  rule 
established  a  60-day  limit  for  partial 
hospitn'ization  ser\'ices.  without  waiver. 

Comment  2 A.  One  nationally 
recognized  professional  organization 
strongly  recommended  that  partial 
hospitalization  benefits  should  be 
linked  to  inpatient  limits  at  a  ratio  of 
two  days  of  partial  hospitalization  per 
one  day  of  inpttient  care.  Use  of  partial 
hospitalization  days  would  be  applied 
against  the  inpatient  yearly  limits.  The 
commenter  stated  this  ratio  has  been 
used  in  both  commercial  benefit  plans, 
as  well  as  in  a  number  of  state- 
mandated  benefits  for  partial 
hospitalization.  This  model  for  benefit 
design  has  the  advantage  of  encouraging 
the  flexible  and  clinically  appropriate 
use  of  the  continuum  of  care  without 
offering  incentives  for  overuse  of 
hospitalization  aj  might  a  benefit  which 
supplies  separate  yearly  limits  for 
partial  hospitalization  and  inpatient 
care.  The  commenter  is  concerned  with 
the  risk  of  encouraging  overutilization 
through  sequential  use  of  benefits,  such 
as  the  referral  to  partial  hospitalization 
only  after  inpatient  benefits  had  been 
exhausted  or  after  utilization  review  has 
forced  transfer  to  a  less  restrictive  level 
of  care.  In  essence,  the  commenter 
recommends  that  for  the  purpose  of 
determining  yearly  limits  for  partial 
hospitaUzation  that  two  days  of  partial 
hospitalization  be  provided  for  each  one 
day  of  inpatient  hospitalization.  Partial 
hospitalization  days  would  be  applied 
against  the  yearly  limits  for 
hospitalization. 

Comment  2B:  Two  professional 
groups  asked  that  the  partial 
hospitalization  benefit  be  structured  in 
a  manner  analogous  to  the  available 
inpatient  days  designated,  so  that  60 
days  of  partial  hospitalization  be 
available  for  adults  (inpatient  days 
legislatively  limited  to  30  days)  and  90 
days  for  children  and  adolescents 
(inpatient  days  legislatively  limited  to 
45  days). 

Comment  2C:  One  commenter  said  it 
is  critical  that,  from  the  outset,  the  new 
benefit  for  partial  hospitalization  be 
viewed  and  used  as  an  alternative  to 
inpatient  cere.  To  achieve  the  goal  of 
using  partial  programs  to  avoid  or 
shorten  psychiatric  hospital  stays,  the 
partial  program  benefit  cannot  be 
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merely  a  L-ansitional  coverage  from 
hospital  can*  v,  -  -.     he  inpatient  day 
limit  is  reached,  i^ie  commenter 
recommended  CHAMPUS  use  a  trade- 
off between  partial  hospital  coverage 
and  existing  mental  health  benefits  at 
the  rate  of  2  to  1  (two  partial  days  for 
one  inpatient  day).  The  commenter 
suggested  the  trade-off  allow  90  days  for 
adolescents  and  children. 

Response:  We  agree  with  the 
commenters  and  are  aware  that  partial 
hospitalization  is  frequently  added  as  a 
"trade-off'  benefit  counted  against  the 
authorized  limit  for  inpatient  mental 
health  care  (eg  .  a  "2-for-l"  approach). 
Although  we  favor  a  trade-off 
mechanism,  we  aje  precluded  from 
structuring  the  benefit  scheme  in  this 
manner  because  of  the  provisions  of  10 
U.S.C  1079  (a)(6)  and  (iKl).  Instead, 
therefore,  we  will  impose  a  limit  of  60 
days  of  care  in  a  partial  hospitalization 
program  and  use  our  utiUzation 
management  program  to  control 
overutilization  through  preauthorization 
and  concurrent  review. 


?    Maximum  Rate  uf  Re. 


ir\f;:nenl 


UMI 


F-'-::<r  r  :  H  .;e.  The  proposed  rule 
s^f^bsidd  tr.a  reimbursement  rate  for 
full-day  partial  hospitalizAtion  be  set  at 
one-third  of  the  average  per  diem  rate 
that  CHAMPUS  pays  for  acute  inpatient 
"  '^rtai  health  care  (low  and  high 
vuiame  hospitfi!<;!i  adjusted  for  region  of 
thecountr,   .\  ^>arial  hospitalization 
program  of  .h^s  'v  ir;  six  hours  (but  more 
man  •hrt»*t  ho  i.-^   per  treatment  day 
would  r^f  PI.  H  a  per  diem  rate  of  75 
percent  the  rate  for  a  full  day  program. . 
The  basis  of  reimbursement  was 
proposed  to  be  an  all-inclusive  per  diem 
rate  encompassing  institutional,  as  well 
as  professional  services.  The  term  all- 
:  r  •  J s;  ve  H r.    . m  ;.<:  «:ses  the  charges  of 
•   -^ra^i-srs  w  n  )  3:t^  not  employed  by  or 
L3r.:racled  wrJ3  it.^:  ;  ."ial 
hcspitalizaUon  program. 

usmment  3 A  One  tommenter 
recommended  that  parfiel 
hc«pit8!:)5ation  he-  .'einibursed  at  •  rate 
of  totv  parrert  of  thu  rate  of  the  80th 
percentile  of  hj«>.  voiume  hospital- 
spec  ific  rhtes  aiic  "hat  professional 
serMces  bf  reimbursed  separately  from 
;r.e  fai  litv  p«r  diem.  Otherwise. 
p-ofessicnals  .vould  be  given  an 
economic  mcentive  to  continue 
hospitalization  in  order  to  be 
reir.biiised  :t.  a  fee- for-servicfe  basis. 

Ccmment  3B  One  profer.s-cr.al 
organization  commented  thai   t  wq* 
essential  to  havo  an  aii-int  ias;\** 
reimbursement,  encompas.sin^    harse*- 
for  psychotherapy  by  ther8p:s*«;  not 
employed  by  or  contractKJ  *  ith  '.he 
partial  hospitalization  pro^rai-i   Fee-fur 
ser.  :f  e  bilhngs  for  some  scr-'fvs  '.kc 


psychotherapy  would  drive  up  the  costs 
of  partial  hospitalization  and  not  lead  to 
better  care.  The  commenter  stated  that 
partial  hospitaUzation  programs  were 
more  like  residential  treatment  center 
cara  than  acute  care,  in  that  the  patient 
is  stable  but  needs  continuing 
interdisciplineuy  care  at  a  lower 
intensity  than  the  acute  or  RTC  setting. 
From  that  perspecti\'e  the  per  diem  rate, 
when  set  at  an  appropriate  level,  is  a 
better  alternative.  The  net  effect  of 
paying  separately  for  professional 
services  is  likely  to  result  in  the  gradual 
evolvement  of  partial  hospitalization 
programs  to  provide  only  ancillary  staff 
services  for  the  per  diem  rate,  while 
therapy  will  be  provided  by  outside  stall 
for  separate  reimbursement.  The 
commenter  suggested  that  the 
reimbursement  be  all-inclusive 
(including  nonaffiliated  therapists), 
wrilh  the  per  diem  set  at  50  percent  of 
the  prevailing.  To  reimburse  separately 
for  any  services  would  increase  the  cost 
of  partial  programs,  without  improving 
the  access  or  quality  of  covered  care. 
Comment  3C.  Several  commenters 
objected  to  the  reimbursement  rate  of 
one-third  the  rate  of  inpatient  care  and 
suggested  an  all-inclusive 
reimbursement  rate  (including 
psychotherapy  by  nonaffiliated 
therapists)  of  at  least  50  percent  of  the 
rate  payable  for  full  hospitalization 
services  in  the  same  locality. 

Comment  3D.  A  residential  treatment 
center  (RTC)  commented  that  savings 
from  partial  programs  comes  not  only 
from  the  reduced  daily  rate,  but  also  the 
reduced  number  of  days  per  week.  The 
RTC  can  do  partial  services  for  about 
40%  of  its  RTC  rate  when  the  difference 
in  days  per  week  is  factored  in.  If  the 
rate  is  all-inclusive  (including 
nonaffiliated  therapists)  and  set  at  one- 
third  of  the  acute  care  daily  rate,  it 
would  create  a  fiscal  disincentive  to 
partial  programs. 

Comment  3E.  Several  commenters 
endorsed  the  concept  of  separate  billing 
for  individua)  professional  services  to 
meet  all  of  the  program  requirements  of 
the  CHAMPUS  medical  model. 

Comment  3F.  One  commenter,  in 
support  of  the  all-inclusive  rate 
encompassing  psychotherapy  and  other 

Program  services,  recommended  the  rate 
8  set  at  55%  of  the  daily  rate  for  RTC 
care. 

Response:  Many  partial 
hosp>te!iz»t<on  settings  bill  on  an  all 
inclus'  ■  H  tMMS  incIuiUng  psychotherapy 
f-fifforrnwd  hv  therapists  not  emp':n'i^<^ 
tv   OT  (ontraclbd  with  the  partial 
hospitalization  program,  however,  in 
response  to  sornt*  of  the  public 
',  f:rr.nients  separate  billing  will  be 
Ft! lowed  for  individual  or  family 


psychotherapy  rendered  by  an 
attending,  CHAMPUS-authoriz«'d 
mental  health  professional  who  is  not 
an  employee  or  contracted  with  the 
partial  hospitalization  program.  Also, 
separate  billing  will  be  allowed  for 
otherwise  covered  non-mental  health 
medical  services.  No  furthsr  unbundling 
will  be  permitted.  In  addition,  we  are 
raising  the  program  rate  to  40  percent  cf 
the  blendea  per  diem  rate,  instead  of  the 
proposed  one-third.  Some  managed  csre 
organizations  pay  partial  hospitalization 
program  providers  as  much  as  50 
percent  of  what  they  pay  inpatient 
psychiatric  facilities;  however,  these 
organizations  typically  receive 
substantial  discounts  for  inpatient 
services.  This  maximum  reimbursement 
rate  should  be  sufficient  to  induce 
partial  hospitalization  program 
providers  to  participate  in  CHAMPUS, 
while  at  the  same  time  serve  DOD's 
need  to  control  health  care  cost 
inflation.  The  maximum  reimbursement 
rate  for  full-day  (minimum  of  6  hourr) 
partial  hospitalization  will  be  at  40 
percent  of  the  average  per  diem  amount 
weighted  by  the  number  of  days  at  each 
rate  paid  to  both  high  and  lo;v  volume 
psychiatric  hospitals  and  units  by 
Federal  census  region  (as  defined  in 
§  199.14(a)(2))  during  fiscal  year  1990. 
For  each  region  a  blended  allowed 
amount  per  day  will  be  calculated  using 
high  volume  end  regional  low  volume 
data.  The  blended  allowed  amount  per 
day  will  be  weighted  by  the  covered 
patient  days.  The  average  will  be  based 
upon  CHAMPUS  claims  processed  to 
completion  during  fiscal  year  1990  and 
updated  to  the  current  year  using  the 
same  factors  as  used  under  the 
CHAMPUS  mental  health  per  diem 
reimbursement  system  (as  described  in 
§  199.14(a)(2).  A  partial  hospitalizatior. 
program  of  less  than  6  hours  (with  a 
minimum  of  three  hours)  will  be  paid  a 
per  diem  rate  of  75  percent  of  the  rale 
for  a  full-day  program. 

Following  is  a  table  of  maximum  rates 
based  on  these  calculations  representing 
40  percent  of  the  F\'93  blended  per 
diem  rate  by  census  region. 

Table  of  fy  93  Max:mum  Rates 
FOR  Parti A>_  Hcs-;TA_iZA".or4  Pro- 

GRAf/S 


United  b'a:p.i  Census  Region 


Northeast; 

New   Er,gia-.cJ    iV.E     ^-H,    '/T     VA, 

R!   CT)  

V.d-Aflantic  (NY,  NJ.  PA)  „ 

Midwest 
East  North  Central  (OH,  !N.  >L.  MI, 

V/"     „ 


Rate 
(dol- 
lars) 


194 
211 


188 
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'ABLE     OF     Fr      93     MAXIMUM     RATES 

FOR  Partial  hospitalization  Pro- 
grams— Continued 


United  States  Census  Region 


West  North  CentraJ  (MN,  lA.  MO. 

ND,  SD,  NE.  KS)  

South: 
South  Atlantic  (DE,  MD,  DC,  VA, 

WV.  NC.  SC,  GA,  FL)  

East  South  Central  (KY.  TN.  AL 

MS)  

West  South  Central  (AR.  LA.  TX. 

OK)  

West: 
Mountain  (MT,  ID,  WY,  CO,  NM. 

AZ,  UT,  NV)   

Pacific  (WA,  OR.  CA,  AK,  HI)  


Rate 
(dol- 
lars) 


186 

201 
218 
215 


224 
220 


4.  Accreditation  Standards 

Proposed  rule.  The  proposed  rule 
requires  that  partial  hospitalization 
programs  be  specifically  accredited  by 
and  remain  in  compliance  with 
standards  issued  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  and  be 
licensed  to  provide  partial 
hospitahzation  program  services  in  the 
jurisdiction  in  which  they  operate.  It 
also  requires  the  program  to  comply 
with  CH.\MPUS  Standards  for  Partial 
Hospitalization  Programs  and  Facilities, 
as  promulgated  by  the  Director, 
OCHAMPUS. 

Comment  4A.  The  proposed  rule 
would  require  participating  partial 
hospitahzation  programs  to  comply 
with  standards  promulgated  by 
OCH.\MPUS.  The  commenter  hopes 
that  OCHAMPUS  will  consult  with 
members  of  the  provider  and 
practitioner  community  familiar  with 
partial  hospitahzation  programs  in 
developing  these  standards.  The 
commenter  is  requesting  the  standards 
be  published  for  public  review  and 
comment. 

Comment  4B.  Several  comments 
supported  the  partial  hospitalization 
program  standards  of  practice  embraced 
by  CHAMPUS  and  JCAHO  as 
comprehensive  and  sufficient  in 
addressing  the  boundaries  of  the 
ser\'ice.  the  quality  of  the  service  and  in 
defining  appropriate  access. 

Comment  4U.  Two  organizations 
suggested  that  language  be  included  in 
the  regulation  that  CHAMPUS  require 
JCAHO  accreditation  under  the 
c:onsolidated  standards  or  "other 
accreditation  approved  by  the  Director, 
OCHAMPUS"'  in  order  to  leave  open  the 
option,  at  CHAMPUS  discretion,  for  an 
alternative  to  JC^HO  accreditation. 

Comment  4D.  One  commenter  also 
pointed  out  that  specific  licensure  for 


partial  hospitahzation  is  not  available  in 
all  of  the  50  states  and  recommended 
that  the  language  of  the  regulation 
reflect  that  fact  and  require  that 
licensure,  where  available,  be  obtained. 
The  recommended  accreditation  by  an 
external  accrediting  body,  as  well  as  by 
compHance  with  the  internal 
CHAMPUS  Standards  for  Partial 
Hospitalization  represents  an  additional 
layer  of  scrutiny  for  quality  of  service  in 
both  hospital-based  and  freestanding 
programs.  The  commenter  submits  that 
this  extensive  accreditation  process  will 
screen  out  poor  quality  programs  and 
furnish  the  degree  oiaccountability  and 
quality  control  necessary  for  the 
introduction  of  a  new  benefit.  The 
restriction  of  the  benefit  to  programs 
that  have  been  in  full  operation  for  six 
months  is  generally  reasonable  but  in 
special  circumstances  would  inhibit  the 
development  of  needed  services.  For 
example,  a  partial  hospitalization 
program  might  be  developed  in 
conjunction  with  a  mihtary  hospital, 
serving  only  CHAMPUS  or  DOD 
beneficiaries.  Without  an  approved 
waiver  to  this  requirement,  such  a 
program  would  by  regulation  be  unable 
to  obtain  eligibility  fi-om  CHAMPUS. 

Comment  4E.  One  commenter 
recommended  that  fully  operational  for 
at  least  6  months  be  defined  to  mean 
operating  for  6  months  with  at  least  25 
percent  capacity. 

Response:  The  CHAMPUS-specific 
standards  will  encompass  existing 
program  requirements  and  guidelines. 
Additionally,  we  will  require 
accreditation  under  JCAHO  Mental 
Health  Manual  (formerly  knovra  as 
Consolidated  Standards)  as  covered  in 
the  discussion  on  freestanding  versus 
hospital-based  programs.  The  language 
of  the  regulation  is  being  revised,  as 
suggested  in  public  comment,  to  require 
that  hcensure,  where  available,  be 
obtained.  We  will  continue  to  require 
that  the  partial  hospital  program  be  fully 
operational  and  treating  patients  for  at 
least  six  months  with  a  minimum 
patient  census  of  at  least  30  percent 
capacity  prior  to  submission  of  an 
application  for  certification.  This 
requirement  will  help  ensure  that 
providers  have  a  demonstrated  record  of 
service  in  the  area  of  partial 
hospitahzation  before  CHAMPUS 
authorization  can  be  obtained.  We  do 
not  feel  the  six-month  period  is 
unreasonable.  It  is  considered  more 
important  to  ensure  that  only  fully 
qualified  programs  be  approved,  rather 
than  consider  waivers  which  might 
result  in  having  to  decertify  those  same 
facihties  at  a  later  date.  Establishment  of 
a  partial  hospitalization  program  at  a 
military  treatment  facility  (MTF)  falls 


vdthin  the  purview  of  the  mihtary 
services  and  under  a  program  which  is 
permitted  to  deviate  from  CHAMPUS 
requirements. 

5.  Cost-Sharing  by  Beneficiaries 

Proposed  rule.  The  proposed  rule 
classified  partial  hospitalization  as  an 
inpatient  level  of  care  for  the  purposes 
of  cost-sharing  by  beneficiaries. 

Comment  5A.  One  national        \ 
organization  commented  that  partial 
hospitalization  is  most  appropriately 
linked  to  inpatient  benefits  as  cost- 
sharing  is  concerned,  so  the  benefit  plan 
does  not  introduce  economic  incentive 
or  bias  on  the  part  of  the  beneficiary  to 
choose  a  more  expensive  level  of  care 
(i.e.,  hospitahzation)  in  order  to  reduce 
out  of  pocket  responsibilities. 

Response:  Clearly,  partial 
hospitahzation  is  neither  purely 
inpatient  nor  purely  outpatient  care.  As 
operationally  defined,  the  benefit  lies 
somewhere  between.  Currently,  several 
CHAMPUS  demonstration  projects 
which  offer  a  partial  hospitalization 
benefit  (eg..  Contracted  Provider 
Arrangement  and  some  of  the 
Catchment  Area  Management 
Demonstrations)  cost-share  services  on 
an  inpatient  basis.  Central  to  the 
concern  over  which  cost-sharing 
approach  is  adopted  is  the  higher  cost- 
share  associated  with  outpatient  care  for 
CHAMPUS  beneficiaries  If  partial 
hospitalization  is  cost-shared  on  an 
outpatient  basis,  out-of-pocket  expenses 
could  be  substantially  higher.  Thus,  a 
financial  incentive  would  exist  for 
beneficiaries  to  seek  a  higher  level  of 
care  (i.e..  acute  or  residential)  than  may 
be  necessary.  While  utilization 
management  procedures  will  help 
ensure  certification  of  the  appropriate 
level  of  care,  the  Department  sees  some 
added  advantage  in  cost-sharing  the 
benefit  as  inpatient  care.  Therefore,  we 
will  employ  the  authority  granted  to  the 
Secretary  to  estabUsh  different  cost- 
shares  for  mental  health  care  (10  U.S.C. 
1079  (i){2))  and  cost-share  partial 
hospitalization  services  on  an  inpatient 
basis. 

6.  Waiver  of  the  Partial  Hospitalization 
Day  Limit 

In  the  proposed  rule,  no  exceptions 
were  proposed  to  the  60-day  Umit. 
Pubhc  comments  were  invited  on 
whether  a  waiver  should  be  allowed 
and,  if  so,  the  types  of  cases  for  which 
a  waiver  might  be  needed  and  the 
suggested  criteria  we  might  use  to 
evaluate  waiver  requests. 

Comment  6A.  Several  commenters 
stated  that  the  60-day  benefit  period  is 
generally  adequate  for  adult  partial 
hospitahzation,  but  that  the  proposed 
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limit  was  not  adequate  for  the  care  of 
children  and  adolescents.  With  no 
waiver  allowed,  the  more  severely 

disti:rb6d  patjen'.s  would  ultimately 
move  on  to  Lnpatient  care.  It  seems  taom 
paident  to  place  the  most  str.ngt^r.t 
restnctions  on  length  of  stav  on  \hf* 
n-.ost  restrictive  and  expensive 
components  of  the  contir.iiiim  of  rare 

Comment  6B  One  national 
association  commented  that  pd.tiai 
hospitalization  should  he  subrect  to  the 
same  waiver  of  the  60-day  benefit  'imit 
as  is  available  for  acute  rare  aiul 
residential  treatmfint.  as  long  ss 
continued  treatment  is  medirjil.v 
necessary  If  a  patient  needs  -ontnued 
care  but  is  unaole  to  reiy  exriu^ivHiy  on 
outpatient  therapy  arid  is  ru*  eligible  for 
inpatient  care,  ronUnaation  of  partial 
hospitalization  may  be  medically  or 
psjcJio logically  necessary.  Because  the 
waiver  is,  by  def  nition,  an  exceptions 
pror»?ss,  such  decisions  should  be  made 
oniv  on  a  case-by-'~ase  basis  The 
association  recommends  rh,=!'. 
OCfLAMPUS  use  Lhe  sa:ne  waiver 
criter.a  as  apply  to  ?^-.te  inpatient 
psvchiatnc  care 

'Comment  6C  A  program  coordinator 
for  partial  hospitalization  prov~sms 
stated  that  the  60-day  treatment  iimit 
should  be  adequate  for  most  patients, 
b'j»  ?  waiver  for  additional  t.me  should 
be  included.  The  coordinator  repon^d 
experience  that  patients  w^.th  certain 
diagnoses  (e.g..  borderline  personai;tv 
disorders)  expenenc-e  mcst  lasting 
therapeutic  gains  with  more  time  :r,  a 
panial  program.  The  partial  program 
can  decrease  the  use  or  shorten  the  stay 
for  inpatient  treatment  for  these  patients 
who  often  become  seif-dest.'"jLt..ve. 

Ccmmer.!  6D  \n  RTC  commented 
that  the  60-day  hmit  was  not  a 
refinement,  but  a  blunt  instrunier.t  and 
that  dec:isiuns  on  lencth  of  Mre  should 
be  made  rhnicaliy.  not  •,emp':)raiiy 

Commenl  6E.  Several  com.menters 
recommended  maintaining  some 
r.exibility  ii  determining  1 1  the  length  of 
stay  in  treatment  is  suf.Tcit'nt  Even 
though  It  was  adciowiedged  that  a  sixty 
dav  limit  .may  be  appropriate  for  many 
pa'ients,  there  will  be  a  need  for 
exceptions  :n  individual  cases. 

n-^^pnasi-  As  a  result  of  public 
con-.ment.  the  60-day  limit  will  be 
accompanied  by  a  waiver  The 
avdiiaD.ldv  of  a  wH.ver  is  consistent 
with  the  overflli  QiAMPUS  health  care 
benefi;  policy  for  cither  leieis  of  care, 
Althoiign  the  expectatir^n  :s  that  the  60- 
day  bmit  wili  be  adequate  to  meet  the 
needs  of  m.ost  patients  enrolled  in 
partial  hospitahzat^on  pn-)gnims,a 
waiver  wiii  t)e  consiaerxi  for  catas  in 
which  a  patient  exhibits  well- 
documented  new  symptoms  or 


maladaptive  behavior  which  have 
appeared  in  the  partial  hospitalization 
setting  requinng  additional  davs  to 
complete  neo'ssflPr'  elements  of  the 

treatment  plan  prior  to  d'srharge. 

7   Requirement  for  Preauthorization 
and  Concurrent  Revievi 

Proposed  rule.  The  proposed  rule 
required  preauthorization  and 
concurrent  nyv-ew  tor  all  admissions  to 
a  partial  hospitalization  program.  The 
proposed  rule  .ftipuiated  that  no 
emergency  arimt'^si'c^s  woi.  Id  t)e 
reccKHized 

CommerU  "A    I  wi>.i,uinmenfers 
recommended  ttitre  should  be 
exceptions  wtinn  «:■  rtdmission  to  a 
partial  hospitai  pr-  ^r-nn  woultl  met-' 
emergency  enters    Ihe  :  ornmen'-v 
stated  that  such  m»tdii(.»*s  couid  mean 
the  difference  between  placing  a  patient 
in  an  inpatient  hospital  program  nr  a 
less  intensivepartial  program. 

Response,  the  CHAMPUS  deEnition 
of  a  psychiatric  emergency  is  quoted  in 
part,  "the  patient  is  at  immediate  isk  of 
serious  harm  to  self  or  others  as  a  result 
of  a  mental  disorder  and  ruquixes 
immediate  continuous  skilled 
observation  at  the  acute  level  of  care."' 
Such  observation  would  not  be  available 
in  a  partial  hospitalization  setting  Crisis 
stabiUiation  is  an  appropriate  role  for 
partial  hospitalization  programs,  and 
this  role  is  included  in  the  range  of 
benefits  available. 

8.  Benefit  Design 

Proposed  rule.  Psychiatric  partial 
hospitalization  services  wiil  b>e 
considered  necessary  when  (Ij  The 
patient  Is  unable  to  remain  m  the 
community  at  a  sufficient  level  of 
functioning  to  permit  an  adequate 
course  of  therapy  on  an  outpatient  basis; 
(2)  the  patient  is  in  need  of  crisis 
stabilization;  or  (3)  the  patient  needs 
treatment  of  an  acute  mei.ta!  health 
disorder  or  services  as  a  transiiiori  from 
an  inpatient  hospital  program.  An 
interdisciplinary  program  is  required 
which  addresses  assessment  of  the 
patient,  social  services  evaluation, 
educational  history  and  assessment,  etc. 

Comment  8A.  One  comment  was 
received  objecting  to  the  requirement  for 
the  social  services  component  as  a  part 
of  the  partial  hospitahzation  program 
and  objecting  to  paying  for  living 
exrangaments  for  the  patient. 

Response.  CHAMPuS  will  approve 
only  the  acute  clinical  model  of  partial 
hospitahzation  that  is  multi -disciplinary 
in  nature.  The  program  is  expected  to 
either  provide  or  make  arrangements  for 
the  provision  of  educational  services,  as 
well  as  community  based  support 
services.  The  hours  devoted  to 


education  will  not  count,  however, 
toward  the  therapeutic  half  or  full  day 
program.  The  physical,  social,  cultural, 
recreational,  health  maintenance  and 
rehabilitation  needs  of  the  patients  must 
be  addressed. 

Comment  BB.  The  coinmenter  agreed 
with  providing  transportation  to  a 
hospital  if  hospitalization  was  required; 
however,  the  comment^'r  did  not  '■^'^'l  the 
transportation  needed  to  be  in  an 
ambulance,  unless  separate 
reimbursement  was  allowed 

Response  A  partial  program  is 
Hxpe(,-tBd  to  have  a  standard  operating 
procedure  for  handling  emergency 
services.  Ainbuiance  sendees  for  a  boi.'a 
fide  e.morgency  will  be  cost-shared 
separhteiy. 

Cnmment  8C.  One  national 
(ir>;tinization  suggested  that  the  criteria 
for  admission  to  a  partial  hospitalization 
program  allow  transition  from  an 
inpatient  hospitnl  pri->gram  outpatient 
program  or  residential  treatment  center. 
Respnr.sp  The  par'ial  hor-pitalization 
benefit  is  generally  viewed  and 
designed  as  a  trade-off  to  acute  inpatient 
hospitai  { ;-ini  but  is  Lonsidered  a 
separate  ar.d  distinct  level  of  menthl 
health  care.  Transition  from  another 
level  of  care  is  neither  required  nor 
prohibited. 

Comment  8D  One  co.mmer.ter 
iibjeded  to  occupational  therapy 
services  falling  within  an  ancillary 
therapv  category  and  requested  they  be 
covered  as  a  tore  ser.'n  e  ;n  partial 
hospitalization. 

Response.  We  appreciate  the 
important  role  occupational  therapy 
plays  in  m.ental  health  settings. 
ho\"ever.  separating  our  services  which 
are  considered  an  integral  part  of  the 
partial  hospitahzation  program  is 
inappropriate,  in  e.ssence,  \:i  covering 
partial  hospitalization  programs, 
ChL^MPUS  IS  purchasing  a  package  of 
ser\-ices.  CHAMPl'S  has  found  it  more 
economically  and  programmatically 
feasible  to  purchase  a  packaee  of 
services,  as  t  ompartd  to  cost-sharing 
such  ser.  ices  on  a  fr.igir.ented  basis. 

Co.mmf^nr  8E  One  t  ommenter 
suggested  that  a  com.prehensive 
functional  assessment  which  addresses 
all  aspec  ts  of  human  performance  such 
as  cognitive,  birjlogical  and 
psychosocial  components  be 
incorporated. 

Response  We  agree  sr.d  hsve  added 
this  requirement  to  the  assessments. 

Comment  8F  One  organization 
suggested  that  all  ser^fices  be  provided 
under  the  general  direclion  of  a 
psydiiatrist  to  ensure  mediiaticn  and 
phy.^ical  needs  of  al!  patients  are  taken 
into  account  since  the  program  is 
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aesigned  as  an  acute  medical  model  of 
a  partial  hospitalization  program. 

Response.  We  agree  and  have  made 
the  recommended  change,  vesting 
medication  and  physical  needs  of  the 
patient  under  the  general  oversight  of  a 
licensed  psychiatrist  employed  by  the 
partial  hospitalization  center.  The 
primary  therapist  actually  rendering  the 
mental  health  services  may  be  any  one 
of  the  CHAMPUS  qualified  mental 
health  providers  operating  within  the 
scope  of  his  or  her  license. 

Comment  8G.  One  organization 
suggested  there  be  7  calendar  days  for 
eittier  full-day  or  half-day  programs  to 
devise  a  master  treatment  plan. 

Response.  The  limits  were  recently 
established  through  publication  of  a 
separate  amendment  on  medical 
documentation  (November  26,  1991  Vol. 
567,  No.  228)  based  on  time  frames  that 
liad  been  found  appropriate.  Grace 
Period  for  Accreditation  under  JCAHO 
Mental  Health  Manual  (formerly 
consolidated  Standards). 

The  partial  hospitalization  program 
shall  be  required  to  meet  several 
certification  requirements:  (1)  Be 
specifically  accredited  by  and  remain  in 
substantial  compliance  with  standards 
issued  by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  luider  the  Mental  Health 
Manual  (formerly  the  Consolidated 
Standards  Manual);  (2)  be  licensed  as  a 
partial  hospitalization  program  to 
provide  PHP  services  in  the  jurisdiction 
in  which  they  operate;  (3)  be  fully 
operational  for  a  period  of  at  least  six 
months  (with  30  percent  capacity) 
before  an  apphcation  for  CHAMPUS 
authorization  can  be  submitted;  (4)  enter 
into  a  participation  agreement  with  the 
Director,  OCHAMPUS;  and  (5)  have  a 
written  transfer  agreement  with  at  least 
one  CHAMPUS-approved  hospital  for 
emergency  situations.  Providers  who  are 
already  certified  under  the  JCAHO 
hospital  standards  can  be  certified  and 
phased  into  the  program  if  they  are  not 
covered  initially  under  the  JCAHO 
Mental  Health  NIanual  (formerly  known 
as  Consolidated  Standards),  but  meet  all 
other  CHAMPUS  requirements. 
CHAMPUS  is  granting  a  one-time  grace 
period  not  to  exceed  April  1, 1994.  only 
for  the  consolidated  standard 
requirement  if  the  provider  is  akeady 
accredited  under  tiie  JCAHO  hospital 
standards.  The  provider  must  agree  net 
to  accept  any  new  admissions  for 
CHAMPUS  patients  for  care  beyond 
April  1,  1994.  if  accreditation  and 
substantial  compliance  under  the 
JCAHO  Mental  Health  Manual  have  not 
been  obtained  by  that  date. 


Rulemaking  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  miUion  or  more  or  have  other 
substantial  impacts. 

Section  605ib)  of  the  Regulatory 
Flexibility  Act  (RFA)  requires  that  each 
federal  agency  prepare,  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  when  the 
agency  issues  a  regulation  which  would 
have  a  significant  impact  on  a 
substantial  nim-.ber  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  small 
entities  to  include  all  hospitals  and 
third-party  payers. 

This  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Also,  we 
certify  that  this  rule  will  not 
significantly  affect  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act.  For  the 
most  part,  this  final  rule  would  broaden 
the  range  of  benefits  available  under 
CHAMPUS  by  adding  coverage  for  a 
new  provider  category,  enhancing  the 
available  continuum  of  care  in  the 
CHAMPUS  m.ental  health  program. 
Beneficiaries  and  pro\iders  would  be 
afforded  an  option  to 
institutionalization.  Preauthorization, 
continued  stay  reviews  and  other 
existing  utilization  management  criteria 
will  be  extended  for  care  under  the 
partial  hospitaUzation  program. 

This  rule  does  impose  minimal 
information  collection  requirements  in 
the  form  of  a  provider  application  form 
for  those  partial  hospitalization 
programs  that  choose  to  apply. 
Therefore,  it  does  need  to  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511).  This  process  is 
currently  underway. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped.  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  19&— {AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301, 10  U.S.C  1079. 
1086. 

2.  Section  199.2(b)  is  amended  by 
removing  the  definition  for  "Day  or 
night  care;"  by  revising  the  term  "Other 
specialized  treatment  facilities"  to  read 
"other  special  institutional  providers," 
and  placing  it  in  appropriate 


alphabetical  order  and  by  adding 
definition  "Partial  hospitalization"  and 
placing  it  in  alphabetical  order,  as 
follows: 

f  199.2    Oflfinitlona. 


(b)*   *   • 

Partial  hospitalization.  A  treatment 
setting  capable  of  providing  an 
interdisciplinary  program  of  medical 
therapeutic  services  at  least  3  hours  per 
day,  5  days  per  week,  which  may 
embrace  day,  evening,  night  and 
weekend  treatment  programs  which 
employ  an  integrated,  comprehensive 
and  complementary  schedule  of 
recognized  treatment  approaches. 
Partial  hospitalization  is  a  time-limited, 
ambulatory,  active  treatment  program 
that  offers  therapeutically  intensive, 
coordinated,  and  structured  clinical 
services  within  a  stable  therapeutic 
environment.  Partial  hospitalization  is 
an  appropriate  setting  for  crisis 
stabilization,  treatment  of  partially 
stabilized  mental  health  disorders,  and 
a  transition  from  an  inpatient  program 
when  medically  necessarj-.  Such 
programs  must  enter  into  a  participation 
agreement  with  CHAMPUS.  and  be 
accredited  and  in  substantial 
compliance  with  the  standards  of  the 
Mental  Health  Manual  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO) 
(formerly  knowTi  as  the  Consolidated 
Standards). 

•  *        •        •        • 

3.  Section  199.4  is  amended  by 
revising  the  heading  of  paragraph 
(a)(12);  in  paragraph  (a)(12)(i)  by 
revising  the  words  "outpatient  care"  to 
read  "partial  hospitalization;"  by  adding 
a  new  first  sentence  to  paragraph 
(a)(12)(ii)(A);  in  paragraph  (b)(6) 
introductory  text  by  revising  the  words 
"specialized  treatment  facility"  to  read 
"special  institutional  provider;"  by 
adding  new  paragraphs  (b)(10).  (f)(2)(v) 
and  (f)(3)(iv)  to  read  as  follows: 

S 1 93.4    Basic  program  t>enef H*. 

(a)  General. 

(12)  Utilization  review,  quality 
assurance  and  reauthorization  for 
inpatient  mental  health  senices  and 
partial  hospitalization. 

•  •        •        •        • 

(ii)  Preadmission  authorization. 

(A)  This  section  generally  requires 
peradmission  authorization  for  all 
nonemergency  inpatient  mental  health 
services  and  prompt  continued  stay 
authorization  after  emergency 
admissions.  It  also  requires 
preadmission  authorization  for  all 
admissions  to  a  partial  hospitalization 
program,  without  exception,  as  the 


33406  Federal  Register  /  Vol.  58,  No.  125  /  Thursday,  July  1.   1993  /  Ruies  and  Regulations 


UMI 


concept  of  an  emergency  admission 
does  not  pertain  to  a  partial 
hospitalization  level  of  care.  *  *  * 

•  •        •        •        •      I 

(b)  Institutional  Benefits. 

•  •        •        •        • 

(10)  Psychiatric  partial 
hospitalization  services. 

(i)  In  general.  Partial  hospitalization 
services  are  those  siervices  furnished  by 
a  CHAMPUS-authorized  partial 
hospitalization  program  and  authorized 
mental  health  providers  for  the  active 
treatment  of  a  mental  disorder.  All 
services  must  follow  a  medical  model 
and  vest  patient  care  under  the  general 
direction  of  a  licensed  psychiatrist 
employed  by  the  partial  hospitalization 
center  to  ensure  medication  and 
physical  needs  of  all  the  patients  are 
considered.  The  primary  or  attending 
provider  must  be  a  CHAMPUS 
authorized  mental  health  provider, 
operating  within  the  scope  of  his/her 
license.  These  categories  include 
physicians,  clinical  psychologists, 
certified  psychiatric  nurse  specialists, 
clinical  social  workers,  marriage  and 
family  counselors,  pastoral  counselors 
and  mental  health  counselors.  Partial 
hospitalization  services  are  covered  as  a 
basic  program  benefit  only  if  they  are 
provided  in  accordance  with  paragraph 
(b)(10)  of  this  section. 

(ii)  Criteria  for  determining  medical  or 
psychological  necessity  of  psychiatric 
partial  hospitalization  services. 
Psychiatric  partial  hospitalization 
services  will  be  considered  necessary 
only  if  all  of  the  following  conditions 
are  present: 

(A)  The  patient  is  suffering  significant 
impairment  from  a  mental  disorder  (as 
defined  in  §  199.2)  which  interferes 
with  age  appropriate  functioning. 

(B)  The  patient  is  unable  to  maintain 
himself  or  herself  in  the  community, 
with  appropriate  support,  at  a  sufficient 
level  of  functioning  to  permit  an 
adequate  course  of  therapy  exclusively 
on  an  outpatient  basis  (but  is  able,  with 
appropriate  support,  to  maintain  a  basic 
level  of  functioning  to  permit  partial 
hospitalization  services  and  presents  no 
substantial  imminent  risk  of  harm  to  self 
or  others). 

(C)  The  patient  is  in  need  of  crisis 
stabilization,  treatment  of  partially 
stabilized  mental  health  disorders,  or 
ser\  ices  as  a  transition  from  an  inpatient 
program. 

(D)  The  admission  into  the  partial 
hospitalization  program  is  based  on  the 
development  of  an  individualized 
diagnosis  and  treatment  plan  expected 
to  be  effective  for  that  patient  and 
permit  treatment  at  a  less  intensive 
level.  , 


(iii)  Preauthorization  and  concurrent 
review  requirements.  All  preadmission 
authorization  and  concurrent  review 
requirements  and  procedures  applicable 
to  acute  mental  health  inpatient  hospital 
care  in  paragraphs  (a)(12)  and  (b)  of  this 
section  are  applicable  to  the  partial 
hospitalization  program,  except  that  the 
criteria  for  considering  medical  or 
psychological  necessity  shall  be  those 
set  forth  in  paragraph  (b)(10)(ii)  of  this 
section,  and  no  emergency  admissions 
will  be  recognized. 

(iv)  Institutional  benefits  limited  to  60 
days.  Benefits  for  institutional  services 
for  partial  hospitalization  are  limited  to 
60  treatment  days  (whether  a  full  day  or 
partial  day  program)  in  a  fiscal  year  or 
in  an  admission.  This  limit  may  be 
extended  by  waiver. 

(v)  Waiver  of  the  60-day  partial 
hospitalization  program  limit.  The 
Director,  OCHAMPUS  (or  designee) 
may,  in  special  cases,  waive  the  60-day 
partial  hospitalization  benefit  and 
authorize  payment  for  care  beyond  the 
60-day  limit. 

(A)  the  criteria  for  waiver  are  set  forth 
in  paragraph  (b)(10){ii)  of  this  section.  In 
applying  these  criteria  in  the  context  of 
waiver  request  review,  special  emphasis 
is  placed  on  determining  whether 
additional  days  of  partial 
hospitalization  are  medically/ 
psychologically  necessary  to  complete 
essential  elements  of  the  treatment  plan 
prior  to  discharge.  Consideration  is  also 
given  in  cases  in  which  a  patient 
exhibits  well-documented  new 
symptoms  or  maladaptive  behaviors 
which  have  appeared  in  the  partial 
hospitalization  setting  requiring 
significant  revisions  to  the  treatment 
plan. 

(B)  The  clinician  responsible  for  the 
patient's  care  is  responsible  for 
documenting  the  need  for  additional 
days  and  must  establish  an  estimated 
length  of  stay  beyond  the  date  of  the  60- 
day  limit.  There  must  be  evidenceof  a 
coherent  and  specific  plan  for 
assessment,  intervention  and 
reassessment  that  reasonably  can  be 
accomplished  within  the  time  frame  of 
the  additional  days  of  coverage 
requested  under  Uie  waiver  provisions. 

fC)  For  patients  in  care  at  the  time  the 
partial  hospitaUzation  program  hmit  is 
reached,  a  waiver  must  be  requested 
prior  to  the  limit.  For  patients  being 
preadmitted  after  having  received  60 
days  in  the  fiscal  year,  the  waiver 
review  wall  be  conducted  at  the  time  of 
the  preadmission  authorization. 

(vi)  Services  and  supplies.  The 
following  services  and  supplies  are 
included  in  the  per  diem  rate  approved 
for  an  authorized  partial  hospitaUzation 
program: 


(A)  Board.  Includes  use  of  the  partial 
hospital  facilities  such  as  food  service, 
supervised  therapeutically  constructed 
recreational  and  social  activities,  and 
other  general  services  as  considered 
appropriate  by  the  Director, 
OCHAMPUS,  or  a  designee. 

(B)  Patient  assessment.  Includes  the 
assessment  of  each  individual  accepted 
by  the  facility,  and  must,  at  a  minimum, 
consist  of  a  physical  examination; 
psychiatric  examination;  psychological 
assessment;  assessment  of  physiological, 
biological  and  cognitive  processes; 
developmental  assessment:  family 
history'  and  assessment;  social  history 
and  assessment;  educational  or 
vocational  history  and  assessment; 
environmental  assessment;  and 
recreational/activities  assessment. 
Assessments  conducted  within  30  days 
prior  to  admission  to  a  partial  program 
may  be  used  if  approved  and  deemed 
adequate  to  permit  treatment  planning 
by  the  partial  hospital  program. 

(C)  Psychological  testing. 

(D)  Treatment  ser/ices.  All  services, 
supplies,  equipment  and  space 
necessary  to  fulfill  the  requirements  of 
each  patient's  individualized  diagnosis 
and  treatment  plan  (with  the  exception 
of  the  five  psychotherapy  sessions  per 
week  which  may  be  allowed  separately 
for  individual  or  family  psychotherapy 
based  upon  the  provisions  of  paragraph 
(b){10)(vii)  of  this  section).  All  mental 
health  services  must  be  provided  by  a 
CHAMPUS  authorized  individual 
professional  provider  of  mental  health 
services.  [Exception:  PHPs  that  employ 
individuals  with  master's  or  doctoral 
level  degrees  in  a  mental  health 
discipline  who  do  not  meet  the 
licensure,  certification  and  experience 
requirements  for  a  qualified  mental 
health  provider  but  al-e  actively  working 
toward  licensure  or  certification,  may 
provide  services  within  the  all-inclusive 
per  diem  rate  but  the  individual  must 
work  under  the  clinical  supervision  of 

a  fully  qualified  mental  health  provider 
employed  by  the  PHP.] 

(vii)  Social  ser\ices  required.  The 
facility  must  provide  an  active  social 
services  component  which  assures  the 
patient  appropriate  living  arrangements 
after  treatment  hours,  transportation  to 
and  from  the  facility,  arrangement  of 
community  based  support  ser^Tces, 
referral  of  suspected  child  abuse  to  the 
appropriate  state  agencies,  and  effective 
after  care  arrangements,  at  a  minimum. 

(viii)  Educational  serxices  required. 
Programs  treating  children  and 
adolescents  must  ensure  the  provision 
of  a  state  certified  educational 
component  v.hich  assures  that  patients 
do  not  fall  behind  in  educational 
placement  while  receiving  partial 


ser\-ices. 
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hospital  treatmert.  CHAMPUS  will  not 
fund  the  cost  of  educational  services 
separately  from  the  per  diem  rate.  The 
hours  devoted  to  education  do  not  count 
toward  the  therapeutic  half  or  full  day 
program. 

(ix)  Family  therapy  required.  The 
faciUty  must  ensure  the  promion  of  an 
active  family  therapy  treatment 
component  which  assures  that  each 
patient  and  family  participate  at  least 
weekly  in  family  therapy  provided  by 
the  institution  and  rendered  by  a 
CHAMPUS  authorized  individual 
professional  provider  of  mental  health 
services.  There  is  no  acceptable 
substitute  for  family  therapy.  An 
exception  to  this  requirement  may  be 
granted  on  a  case-by-case  basis  by  the 
Director.  OCR^KIPUS.  or  designee,  only 
if  family  therapy  is  cUnicaliy 
contraindicated. 

(x)  Professional  mental  health  benefits 
limited.  Professional  mental  health 
benefits  are  limited  to  a  maximum  of 
one  session  (60  minutes  individual.  90 
minutes  family)  per  authorized 
treatment  day  not  to  exceed  five 
sessions  in  any  calendar  week.  These 
may  be  billed  separately  from  the  partial 
hospitalization  per  diem  rate  only  when 
rendered  by  an  attending,  CHAMPUS- 
authorized  mental  health  professional 
who  is  not  an  employee  of,  or  under 
contract  with,  the  partial  hospitalization 
program  for  purposes  of  providing 
clinical  patient  care. 

(xi)  Non-mental  health  related 
medical  services.  Separate  bilhng  will 
be  allowed  for  otherwise  covered,  ncn- 
mental  health  related  medical  services. 


(b)(4)(x)(B)  introductory  text. 
(b)(4)(x)(B)(2)  and  by  adding  new 

paragraph  fblf4}fxii1.  as  follows: 

§199.6    Ajthc'ueo  p-c 


■3. 


(f)   *    •    * 

(2)  •    *    • 

(v)  Psychiatric  partial  hospitalization 
services.  Institutional  and  professional 
services  provided  under  the  psychiatric 
partial  hospitalization  program 
authorized  by  paragraph  (bKlO)  of  this 
section  shall  be  cost  shared  as  inpatient 
ser\uces. 

(3)  •  •  • 

(iv)  Psychiatric  partial  hospitalization 
senices.  Institutional  and  professional 
services  provided  under  the  psychiatric 
partial  hcspitaUzation  program 
authorized  by  paragraph  (b)(10)  of  this 
section  shall  be  cost  shared  as  inpatient 
ser\ices. 
•        •        *        *        • 

4.  Saction  199.6  is  amended  by 
revising  the  heading  of  paragraph 
(b)(4)(x),  paragraph  (b)(4)(x)(A)(l) 
introductory  text,  paragraph 
Cb)(4)(x)(A)(2)  introductory  text. 
paragraphs  (b)(4)(x)(A)(2)(j)  and  [ii). 
paragraph  (b}(4)(x)(A)(2)(vT).  paragraph 
(b)(4)(x)(A){5)  introductory  text. 


(b)  *  •  • 
(4)  •  •  • 

(x)  Other  special  institutional 
providers. 
(A)  General. 

[1)  Care  provided  by  certain  special 
institutional  providers  (on  either  an 
inpatient  or  outpatient  basis)  may  be 
cost-shared  by  CHAMPUS  under 
specified  circumstances  and  only  if  the 
provider  is  specifically  identified  in 
paragraph  ro)(4)(x)  of  this  section. 

•        •        •        •        • 

(2)  To  ensure  that  CHAMPUS 
beneficiaries  are  provided  quahty  care 
at  a  reasonable  cost  when  treated  by  a 
special  institutional  provider,  the 
Director.  OCHAMPUS  may: 

(i)  Require  prior  approval  of  all 
admissions  to  special  institutional 
providers. 

[ii]  Set  appropriate  standards  for 
special  institutional  providers  in 
addition  to  or  in  the  absence  of  JCAHO 
accreditation. 


(vil  Declare  a  special  institutional 
provider  not  eUgible  for  CHAMPUS 
payment  if  that  facility  has  been  found 
to  have  engaged  in  fraudulent  or 
deceptive  practices. 

[3]  In  general,  the  following 
disclaimers  apply  to  treatment  by 
special  institutional  providers: 

•  •        •        *        • 

(E)  Types  of  providers.  The  following 
is  a  list  of  facilities  that  have  been 
designated  specifically  as  special 
institutional  providers. 

[2)  PFTH  facilities.  Special 
institutional  providers  also  include 
facilities  that  seek  approval  to  provide 
care  authorized  under  the  PFTH  (see 

S  t.3a.o). 

•  •  •  •  • 

(xii)  Psychiatric  partial 
hospitalization  programs.  Psychiatric 
partial  hospitaUzation  programs  must  be 
either  a  distinct  part  of  an  otherwise 
authorized  institutional  provider  or  a 
freestanding  program.  The  treatment 
program  must  be  under  the  general 
direction  of  a  psychiatrist  employed  by 
the  partial  hospitalization  program  to 
ensure  medication  and  physical  needs 
of  all  the  patients  are  considered.  The 
primary  or  attending  provider  must  be 
a  CHAMPUS  authorized  mental  health 
provider,  operating  within  the  scope  of 
his/her  hcense.  These  categories  include 
physicians,  clinical  psychologists. 


certified  psychiatric  nurse  specialists, 
clinical  social  workers,  marriage  and 
family  counselors,  pastoral  counselors 
and  mental  health  counselors. 
CHAMPUS  reimbursement  is  hmited  to 
programs  complying  with  all 
requirements  of  §  199.4(b)(10).  In 
addition,  in  order  for  a  partial 
hospitaUzation  program  (PHP)  to  be 
authorized,  the  PHP  shall  comply  with 
the  following  requirements: 

(A)  The  PHP  shall  comply  with  the 
CHAMPUS  Standards  for  Partial 
Hospitalization  Programs  and  Facilities, 
as  promulgated  by  the  Director. 
CX3iAMPUS 

(B)  The  PHP  shaU  be  specifically 
accredited  by  and  remain  in  substantial 
compliance  with  standards  issued  by 
the  Joint  Commission  on  Accreditation 
of  Healthcare  Organizations  under  the 
Mental  Health  Manual  (formerly  the 
Consohdated  Standards). 

Note  A  one-time  grace  period  is  being 
allowed  not  to  exceed  April  1, 1994.  for  this 
provision  only  if  the  provider  is  already 
accredited  under  the  JCAHO  hospital 
standards.  The  provider  must  agree  not  to 
accept  any  new  admissions  for  CHAMPUS 
patients  for  care  beyond  April  1. 1994.  if 
accreditation  and  substantial  compliance 
with  the  Mental  Health  Manual  have  not 
been  obtained  by  that  date. 

(C)  The  PHP  shall  be  Ucensed  as  a 
partial  hospitalization  program  to 
provide  PHP  services  within  the 
apphcable  jurisdiction  in  which  it 
operates. 

(D)  The  PHP  shall  accept  the 
CHAMPUS-allowable  partial 
hospitaUzation  program  rate,  as 
provided  in  §  199.14(a)(2)(ix)  as 
payment  in  full  for  services  provided. 

(E)  The  PHP  shall  comply  with  aU 
requirements  of  this  section  apphcable 
to  institutional  providers  generally 
concerning  preauthorization.  concurrent 
care  review,  claim.s  processing, 
beneficiary  liability,  double  coverage, 
utilization  and  quality  review  and  other 
matters. 

(F)  The  PHP  must  be  fully  operational 
and  treating  patients  for  a  period  of  at 
least  six  months  (with  at  least  30 
percent  minimum  patient  census)  before 
an  application  for  approval  may  be 
submitted.  The  PHP  shall  not  be 
considered  a  CHAMPUS-euthorized 
provider  nor  may  any  CHAMPUS 
benefits  be  paid  to  the  facility  for  any 
services  provided  prior  to  the  date  the 
facility  is  approved  by  the  Director. 
OCHAMPUS.  or  designee. 

(G)  All  mental  health  services  must  be 
provided  by  a  CHAMPUS-authorized 
m.ental  health  provider.  [Exception: 
PHPs  that  employ  individuals  with 
master's  or  doctoral  level  degrees  in  a 
mental  health  discipline  who  do  not 
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rreet  the  licensure,  certification  and 
experience  requirements  for  a  qualified 
mental  health  provider  but  are  actively 
working  toward  licensure  or 
certification,  may  provide  services 
within  the  all-inclusive  per  diem  rate 
but  the  individual  must  work  under  the 
clinical  supervision  of  a  fully  quahfied 
rr.ental  health  provider  employed  by  the 
PHP.j  All  other  program  services  shall 
be  provided  by  trained,  licensed  staff. 

(H)  rye  PHP  shall  ensure  the 
provision  of  an  active  family  therapy 
treatment  component  which  assures  that 
each  patient  and  family  participate  at 
least  weekly  in  family  therapy  provided 
by  the  institution  and  rendered  by  a 
CHAMPUS  authorized  mental  health 
provider. 

(I)  The  PHP  must  have  a  written 
agreement  with  at  least  one  backup 
CHAMPUS-authorized  hospital  which 
specifies  that  the  hospital  will  accept 
ar;y  and  a!l  CHAMPUS  beneficiaries 
transferred  for  emergency  mental  health 
or  medical/surgical  care.  The  PHP  must 
have  a  written  emergency  transport 
agreement  with  at  least  one  ambulance 
company  which  specifies  the  estimated 
transport  time  to  each  backup  hospital. 

n  The  PHP  shall  enter  into  a 
par';r;pation  agreement  with  the 
Director,  CXIHANIPUS.  which  shall 
include  but  which  shall  not  be  limited 
to  the  following  provisions: 

(1)  The  PHP  agrees  not  to  bill  the 
beneficiary  for  services  in  excess  of  the 
cost-share  or  services  for  which 
payment  is  disallowed  for  failure  to 
comply  with  requirements  for 
preauthorization  or  concurrent  care 
review. 

(2)  The  PHP  agrees  not  to  bill  the 
beneficiary  for  services  excluded  on  the 
basis  of  S  199.4,  paragraphs  (g)(1)  (not 
medically  necessar>),  (g)(3) 
(inappropriate  level  of  care)  or  (g)(7) 
(custodial  care),  unless  the  beneficiary 
has  agreed  in  writing  to  pay  for  the  care, 
knowing  the  specific  care  in  question 
had  been  determined  noncovered  by 
CPL^SfPUS.  (A  general  statement  signed 
at  admission  as  to  financial  liability 
does  not  fulfill  this  requirement.) 

5  Section  199.7  is  amended  by 
revising  paragraph  (b)(3)(iv)(B)(5)  to 
read  as  [uIItas 

§199.7     Claim*  tutjmissiors,  ^e.iew.  arc: 

payment 

•  •  •  •  • 

(b)  •   *   •  I 

(3)  •    •    • 

(iv)    •    •    • 

(B)   •    •    • 

(5)  Master  treatment  plan  within  5 
calendar  days  of  admission  for  acute 

care.  10  davs  fo:  RTC  ca.-e.  5  days  for 


full-day  partial  programs  and  within  7 
days  for  half-day  partial  programs. 

***** 

6.  Section  199.14  is  amended  by 
adding  a  new  paragraph  (a)(2)(ix),  to 
read  as  follows: 

§  199.14  Provider  reimbursement 
methods. 

(a)  •   •  • 

(2)  *   •   • 

(ix)  Per  diem  payment  for  psychiatric 
partial  hospitalization  services. 

(A)  In  general.  Psychiatric  partial 
hospitalization  services  authorized  by 
§  199.4(b)(10)  and  provided  by 
institutional  providers  authorized  under 
§  199.6(b)(4)(xii),  are  reimbursed  on  the 
basis  of  prospectively  determined,  all- 
inclusive  per  diem  rates.  The  per  diem 
payment  amount  must  be  accepted  as 
payment  in  full  for  all  institutional 
services  provided,  including  board, 
routine  nursing  services,  ancillary 
services  (includes  art,  music,  dance, 
occupational  and  other  such  therapies), 
psychological  testing  and  assessments, 
overhead  and  any  other  services  for 
which  the  customary  practice  among 
similar  providers  is  included  as  part  of 
the  institutional  charges. 

(B)  Services  which  may  be  billed 
separately.  The  following  services  are 
not  considered  as  included  within  the 
per  diem  payment  amount  and  may  be 
separately  billed  when  provided  by  an 
authorized  independent  professional 
provider: 

(1)  Psychotherapy  sessions  not 
included.  Professional  services  provided 
by  an  authorized  professional  provider 
(who  is  not  employed  by  or  under 
contract  with  the  partial  hospitalization 
program)  for  purposes  of  providing 
clinical  patient  care  to  a  patient  in  the 
partial  hospitaUzation  program  are  not 
included  in  the  per  diem  rate.  They  may 
be  separately  billed.  Professional  mental 
health  benefits  are  Umited  to  a 
maximum  of  one  session  (60  minutes 
individual,  90  minutes  family,  etc.)  per 
authorized  treatment  day  not  to  exceed 
five  sessions  in  any  calendar  week. 

(2)  Non-mental  health  related  medical 
services.  Those  services  not  normally 
included  in  the  evaluation  and 
assessment  of  a  partial  hospitalization 
program,  non-mental  health  related 
medical  services,  may  be  separately 
billed  when  provided  by  an  authorized 
independent  professional  provider.  This 
includes  ambulance  services  when 
medically  necessary  for  emergency 
transport. 

(C)  Per  diem  rate.  For  any  full  day 
partial  hospitahzation  program 
(minimum  of  6  hours),  the  maximu.m 
per  diem  payment  amount  is  40  percent 
of  the  average  inpatient  per  diem 


amount  per  case  paid  to  both  high  and 
low  volume  psychiatric  hospitals  and 
units  (as  defined  in  §  199.14(a)(2))  by 
Federal  census  region  during  fiscal  year 
1990.  The  average  will  be  based  upon 
CHAMPUS  claims  processed  to 
completion  during  the  above  period  and 
updated  to  the  current  year  using  the 
same  factors  as  used  under  the 
QIAMPUS  mental  health  per  diem 
reimbursement  system  (as  described  in 
§  199  14(a)(2)).  A  partial  hospitalization 
program  of  less  than  6  hours  (with  a 
minimum  of  three  hours)  will  be  paid  a 
per  diem  rate  of  75  percent  of  the  rate 
for  full-day  program. 

(D)  Other  requirements.  No  payment 
is  due  for  leave  days,  for  days  in  which 
treatment  is  not  provided,  or  for  days  in 
which  the  duration  of  the  program 
services  was  loss  than  three  hours. 
***** 

Dated:  June  28, 1993. 
L.M.  Bynum, 

Alternate  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  93-15540  Filed  6-30-93;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Wanage.-nent 

43  CFR  Public  La-d  Order  6986 
[OR-943-42 10-^6;  GP3-:i9.  OR-47417] 

Withdrawal  of  National  Forest  System 
Lands  To  Protect  the  Scenic  Segment 
of  the  ininois  <Vi!d  a.nd  Scenic  River; 
Oregon 

AGENCY;  Bureau  of  Land  Management, 

Inferior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
4,239.95  acres  of  National  Forest  System 
lands  in  the  Siskiyou  National  Forest 
from  mining  for  a  period  of  20  years  for 
the  Department  of  Agriculture,  Forest 
Service,  to  protect  the  scenic, 
recreati-onal,  and  fish/wildlife  habitat 
values  in  the  scenic  segment  of  the 
Illinois  Wild  and  Scenic  River  near  Cave 
Junction,  Oregon.  The  lands  have  been 
and  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  July  1,  1993. 
FOR  FUCITHER  INFORMATION  CONTACT: 
Donna  Kauffman.  BLM  Oregon  State 
Office.  P  O.  Box  2965.  Portland,  Oregon 
97208-296.-).  503-2S'J-7162. 

By  '» irtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  15^6,  43  US.C. 
1714  (1988)),  it  is  nrderftd  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
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System  lands  are  hereby  withdrawTi 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  ch. 
2  (1988),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
scenic,  recreational,  and  fish/wildlife 
habitat  values  in  the  scenic  section  of 
the  Illinois  Wild  and  Scenic  River 
between  the  mouth  of  Deer  Creek  and 
the  mo'jth  o'  P:'!>;?<;  Creek: 

Wiilamette  Mendiiii 

Siskiyou  National  Forest 

T  38  S  .  R.  8  W., 
Sec.  7,  SWV4N'EV«.  SV;,NWV4,  NV2SWV,. 

and  SEV4SWV4.  WV2SEV«: 
Sec.  18.  NV2NWV«NEV4  and 

N'/^NEV4NWV«. 
T  38S..  R9W.. 
Sec.  1.  lot  9.  SEV4SWV«,  and 

SV2SWV4SEV4; 
Sec.  2,  lots  2.  3.  4.  and  7,  SW'ANE'/.. 

SV2NWV4,  SWV4.  and  WV2SEV4; 
Sec.  3,  lots  1,  2.  3,  and  4.  SV2NV2,  and 

NV2NV2SV2; 
Sec.  4.  lots  1,  2,  3.  and  4.  NEV4SWV4NEV4. 

SEV«NEV4,  and  NEv«NEV4SEV4: 
Sec.  5,  lots  I  and  2; 
Sec.  11.  lot  1,  NWV4NE'/4,  N'ANE'AJ^W'/.. 

and  N«/^SEV4NEV4; 
Sec  12.  lots  1  and  2.  NWV4NEV4, 

NEV4NWV4.  NV2SV2NWV4, 

NV2SWV4NEV«.  SEV«SWV4NEV4. 

SEv,.VEV4,  and  NEV4NEV4SEV4. 
T.  37S..R.  9W.. 
Sec.  6.  SWV«SEV4  and  SEV4SWV4; 
Sec.  7,  lots  2  and  5.  SWV4NEV4,  EVzNW/.. 

NE'ASWV*.  and  NV2SEV4: 
Sec.  8,  lot  5  and  lots  7  to  11,  inclusive; 
Sec.  16.  SWV«NWV4SWV4, 

WV2SVVV4SWV4.  and  SEV4SWV4SWV4; 
Sec.  17.  loU  1  and  2,  EV2NEV4.  SWV4NEV4, 

and  SEV4; 
Sec.  20.  NV2NEV4NEV«.  SEV4NEV4NEV4. 

EV2SEV4NEV«.  EV2SEV4,  SEV4N\V'/4SEV«, 

and  E'/iSWV4SEV4; 
Sec.  21.  WV2EV2NWV«.  VVV2NVVV4. 

W'/2NEV4SWV4.  NWV«SWV4, 

NV2SWV4SWv«.  and  SWV4SWV4SWV4; 
Sec.  28.  WV2WV2NWv«  and 

WV2NWV4SWV«; 

Sec.  29.  EViNEV4,  EV2WV2NEV4.  and  SEV«; 
Sec.  32.  lots  1  to  6,  inclusive,  and 

NV2NEV4; 
Sec.  33,  SWV4NWV4NWV4,  SVV'ANW'A. 

SV2SEV4NWV4.  S\VV4.  NWV4NWV«SEV«. 

S"2NWV4SEv«.  and  SVjSE'A. 

The  areas  described  aggregate  4.239.95 
acres  in  Josephine  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  hcense,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 


1976,  43  use.  1714(0  (1988).  the 

Secretary  determines  that  the 

withdrawal  shall  be  extended. 

Hi.  A  .--Tintrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Do:  93-14594  Filed  fr-3(>-93;  8:45  ami 


43  CFP  Pub.-c  Lane  O'Om  f988 
[\jr  5i:  ■4.  •  4..-X  u"'  *c>*-6  =  ' 

Wi'^^'C-ewa    of  Pub.ir  Lsnc  *::■  *'^*' 
f-'avc'i!  5,j;:e  ^^ea,  Uta.h 

ACENCr:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  930 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  Pavant  Butte  area,  near 
Fillmore.  Utah.  The  withdrawal  will 
protect  the  crucial  raptor  nesting  habitat 
for  the  peregrine  falcon,  golden  eagle, 
and  the  prairie  falcon.  It  will  also 
protect  the  unique  geologic  features  of 
Pavant  Butte  for  scientific  and  geologic 
studies.  An  additional  640  acres  of  non- 
Federal  land,  if  acquired  by  the  United 
States,  would  also  be  withdrawn  by  this 
order.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  r*"?" ':'■.•  1    ■:oo-> 
FOR  FUR'-^iS  >H^rO^^**AnCh  CO^W'ACT: 
Randy  Massey.  BLM  Utah  State  Office. 
P.O.  Box  45155,  Salt  Uke  City,  Utah 
84145-0155.  801-539-4119. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  ch.  2  (1988)),  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Pavant  Butte 
area; 

Salt  Lake  Meridian 

T,  19S..R.  6VV, 
Sec.  28.  NWv,,N'WV4SWV4, 

SV2NWV4SWV4.  SWV.SWV4,  and 

WV2SEV4SWV4; 
Sec.  29.  SWV«NEV4,  WV2SEV4NEV4. 

SEV4SEV4NEV4,  SV2^4WV4,  and  SVi; 
Sec.  30.  EV2SEV4NEV4  and  E'/^SE'/i; 
Sec.  31,  EV2NEV4,  EV2VV'/iNEV4, 

NEV4SEV4.  NTV4NWV4SEV4.  and 

NEV4SEV4SEV4; 
Sec.  33,  WVit'iEV^NWV*,  NWV4NfWV4, 

NV2SWV,NWV4,  and  SW'ASW'/iNW'/.. 

The  area  described  contains  930  acres  in 
Millard  County. 


2.  The  following  described  non- 
Federal  land,  if  subsequently  acquired 
by  the  United  States,  will  be  subject  to 
the  terms  and  conditions  of  this 
withdrawal: 

Salt  Lake  Meridian 

T.  19S..R  6W.. 
Sec.  32. 

The  area  described  contains  640  acre*  in 
Millard  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

4.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated  June  18.  1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior 
[PR  Doc  93-15466  Filed  6-30-93:  845  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-60;  RM-7916] 

Radio  Broadcasting  Services; 
Yankeetown,  PL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
242A  to  Yankeetown,  Florida,  as  that 
community's  first  local  FM  service,  at 
the  request  of  William  R.  Lacy.  See  57 
FR  11459.  April  30,  1992.  Channel  242A 
can  be  allotted  to  YankeetouTi  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  242A  at  Yankeetown  are  North 
Latitude  29-01-47  and  West  Longitude 
82-42-58.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  9,  1993.  The 
window  period  for  filing  applications 
for  Channel  242A  at  Yankeetown, 
Florida,  will  open  on  August  10,  1993, 
and  close  on  September  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 
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SJPPLEUENTA«V  rNFORMA'tON:  VhiS  Is  8 

^,nop";is  of  ■"**  C,c:r".T:ss.nn's  Report 
ar.d  Grc^:.  >-.LM  Dco.-'_  No.  92-€0. 
adopted  June  7, 1993.  and  released  June 
25.  1993.  The  full  text  cf  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street.  NW.. 
Washington.  IX).  The  complete  text  of 
!.Tis  decision  may  also  be  purchased 
frcm  th«  Commission's  copy 
contractors,  Intema'acr.el  Transcription 
Service.  Inc..  (202)  857-3800.  1919 M 
^-"••.NVV.room  245.  of  21 OOM  Street, 
.'.■.     suite  140.  Washirigtor;.  DC  20037. 

List  of  Subjects  ia  47  CFR  Part  73 

Radio  broadcastir?,. 

PART7J— iAMcr.EtD} 

i.  The  authcM-ity  citation  for  part  73 
continues  to  reed  as  follows: 


jr 


t>:  47  U.S.C  154,  303 


2.  ot»*  .,j..  7.v^j2(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Yankeetown.  Channel  242A. 

F'dpral  Comnnuncatiwi* C«Timiss.Hjn. 

Michael  C.  Ruger. 

{ .-  if '..  AlUxotioas  Bmitch,  Policy  cul  Rules 

L/i^iSion,  Mass  Media  Bureau. 

(FR  Doc.  93-15531  Filed  6-30-93  8  45  am) 

47  CFR  Part  73 

;MM  Doch*;  Uo   93-'-    '^'A-^-iS] 

Radio  Broeacasti";5  Se^.'^aB    3e"^a-v 
Beach.  DE 

AGE.sct  Federal  Communications 

Commission. 

ACTTO*4-  Final  rule. 


SUMMARY':  T^is  document  substitutes 
! ..-  i;,r.e.  ^4i  31  for  Channel  240A  at 
De.r.any  Boach,  Delaware,  at  the  request 
nf  Roger  A.  Akin  and  Backing  Services 
Corp  ,  Co-Receivers  of  IC^T 
Broadcasting  Corporation.  See  58  FR 
15321  Mar^.h  22,  1993.  Channel  240B1 
can  b'^  6,;of.t;a  '.o  Bethany  Beach, 
De'd'A  irt   :r,  ,o.nplianc8  with  the 
Corrui:;s.'i-i:.";  s  :T:.nimu.«n distance 
separation  rec,  j:re:.rnts  with  a  site 
restriction  cf  0  1  mkimetera  (0.1  miles) 
northwest  of  tfce  community.  The 


coordinates  are  North  Latitude  38-32- 
24  and  West  Longitude  75-03-23.  With 
this  action,  this  proceeding  is 
terminated. 

Cits    ^"      "■     -    *    .<  .■''.  "^    tl'^" 

f-OH  Fyf^^r-ER  ^KfOfi'^A'nCrl  CCS4TACT: 

Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPt£MENTAnV  INFORMATION:  This  JS  a 
synopsis  of  the  Commission's  Report 
and  Order.  fvIM  Docket  No.  9^14, 
adopted  June  8. 1993.  and  released  June 
25.  1933.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  ncknnal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street.  NW.. 
Washington.  EXl  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc..  (202)  857-3800, 1919  M 
Street.  NW.,  room  245,  or  2100  M  Street. 
NW  ,  >^r;*»»  1 40.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadrastina. 

PART  ?i— ^AMENDED, 

1.  The  authority  citation  for  part  73 
continues  to  read  ts  follows: 

•  Authority:  47  U.S.C  154.  303. 

$73,202    [Afn«R<tod) 

2.  Section  73.20-'f^}  ih*  T?h'«  t,;  •-  M 
Allotments  under  IVfc  va:>-    s  8n^«*r.rr>d 
by  removing Chd-nnel  240.-  iro  t '  ^:.r<z 
Channel  240B1  at  Bethany  Lieach- 

Federal  CommuDications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Bmnch,  Policy  and  Rales 

Division.  Mass  Media  Bureau. 

(FR  Doc.  93-15532  Filed  6-30-93;  8;45  ami 
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PsC  ";  B.  .z-ucas"'',^  S«r.  ces,  Coos 
Bay,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Kenton  Sturdevant,  aUots 
Channel  22aA  to  Coos  Bay,  Ot^eor;  ss 
the  community's  third  local  PI  -er-  ■ 


See  ■>.-  fS  1120.=.   rf'^ir. 

■,^  !■»;;'  .:e  of 


.  24.  1993. 
Althoug.')  *.'">'  N;;'  .:e  of  p-i/vosed  Rtjle 
Making  p:  p.-seti  *  ;  a..  '  t     =3nel  271A 
f o  Coos  Bay,  the  Commissioa  is  instead 
allotting  Ciiaiuiel  22aA  to  avoi-^  ?» 
conflict  with  the  pending  a ;  .        -on 
(BPH-930222IG)  of  Station  KuftL-FM. 
Brownsville,  Oregon. effectjating  the 
upgradine  o;'  .;s  facility  from  Chanjiel 
272A  to  Ciiai-nei  272C1.  Channel  22eA 
can  be  allotted  to  Coos  Bay  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  North 
Latitude  43-22-00  and  West  Longimde 
124-12-54.  With  this  action,  this 
proceeding  is  terminated. 

DATE:  Effective  August  9,  1993.  The 

window  period  for  filing  apphcations 

will  open  on  August  10, 1993,  and  close 

on  September  9.  1993. 

FOR  rjR^FB  [NFORMATJON  COWTACT: 

Leslie  K   S.^arnr^-.  Mass  Media  B;;reai», 

(202) 634-f  5  iO 

SUP'LEMEH'ARf  INFORMATION:  This  iS  8 

synopsis  of  the  Cor^,s;;i^sion's  Report 
and  Order.  NLM  Docket  Na  93-18, 
adopted  Juj.e  17,  1592.  and  released 
June  25,  1993  The  fuii  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in.  the  FCC  Reference 
Center  (roo-rs  239},  1919  M  Street.  NW.. 
Washington,  DC  The  complete  '.ext  of 
this  decision  may  also  be  p  ^rr:,  .'-ed 
from  theCorr.m'ssien  s  ct'^-';  roritrsctor, 
Internationa;  Tra.'--i-  r. p'  .  n  Service, 
hic,  (202)  857-38Q0,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  P»rt  73 

RfedKi  breodcastir.-i 

PART  ^3— [AMENDED] 

i.  The  aii'Jior/:y  ti'at.  :.ri  ^or  part  73 
continues  to  read  as  fcl.c*  -. 

Authority:  47  U.S.C  154,  303. 

§  73  2C'2     [AnendecJ] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Channel  228A  at  Coos  Bay. 

Federal  Coirununications  Commission. 
Michael  C  Roger, 

Chief,  Allocations  Brunch,  Policy  cad  P.uies 

Division,  Mass  Media  Bureau. 
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This  section  of  tne  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  0^  TP  ANSPOR'rATiO' 


^ede-'a!  Av:at'cr  Ad' 


siration 


'4  CFR  --fi 
■'DocK.e*  No 


^'.  29 

&3-ASW-4;  Notice  No   SC-93- 


Specia!  Condition:  Ae^osDaiiaip  Wodel 
AS-365N1  end  AS-355N2  '  Daup^un'" 
Helicopters,  Eiect'c-'iC  ^.-q'-* 
instrument  Syste-s 

AGENCY;  teaerai  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  special 

condition. 

SUMMARY:  This  notice  proposes  a  special 
condition  for  the  Aerospatiale  Model 
AS-365N1  and  AS-365N2  "Dauphin" 
helicopters  modified  by  American 
Eurocopter  Corporation.  These 
helicopters  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
Electronic  Flight  Instrument  System. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  critical  function 
systems  from  the  effects  of  external  high 
intensity  radiated  fields  (HIRE).  This 
notice  contains  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  estabUsh  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  for 
transport  category  rotorcraft  of  the 
Federal  Aviation  Regulations. 
DATES:  Comments  must  be  received  on 
'?.'■  before  August  2.  1993. 
ADDRESSES:  Comments  on  this  proposal 
iuay  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration  (FAA),  Office 
of  the  Assistant  Chief  Counsel,  Attn: 
Rules  Docket  No.  93-AS\V-4.  Fort 
Worth.  Texas  76193-0007,  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel,  Building  SB, 
room  158,  4400  Blue  Mound  Road.  Fort 
Worth,  Texas.  Comments  must  be 
marked  Docket  No.  93-ASW-4. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  9  a.m.  and  3  p.m. 


FOR  FURTHER  INFOR  v ;.  ■  ON  C  ;  N "  A f  T: 
Mr.  Robert  McCaliisier,  rAA.  koiorcraft 
Directorate.  Policy  and  Procedures 
Group.  Forth  Worth.  Texas  76193-0112; 

te!ep>^'^"°  ffl17)  624-5121. 

SUPPLtMEN' ARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  condition  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  special  condition 
proposed  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  93-ASW-4." 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
commenter. 

Background 

On  April  26. 1993.  American 
Eurocopter  Corporation,  Grand  Prairie, 
Texas,  notified  the  FAA  that  they 
intended  to  modify  and  issue  a 
Supplemental  Type  Certificate  under 
their  Designated  Alteration  Station 
authorization  for  installation  of  an 
Electronic  Flight  Instrument  System  in 
Aerospatiale  AS-365N1  and  AS-365N2 
"Dauphin"  helicopters.  Each  one  of 
these  models  is  a  13  passenger,  two 
engine,  9,370  pound  transport  category 
helicopter. 

Type  Certification  Basis 

The  certification  basis  established  for 
the  Aerospatiale  Model  AS-365N1  and 
AS-365N2  "Dauphin"  heHcopters 
includes:  Federal  Aviation  Regulation 
(FAR)  §  21.29  and  part  29  effective 


February  1, 1965    »  ;  f  idments  29-1 
through  29-1 1 ;  A  -  » ■■'•  n mess  Criteria 
for  Helicopter  Iris::    :   t  a  Flight,  dated 
December  15, 1978,  for  Instrument 
Flight  Rule  (IFR)  certification;  and 
Longitudinal  Static  Stability  §  29.173. 
Aerospatiale  has  elected  to  comply  with 
part  29  Amendments  29-12  through  29- 
16  except  for  §  29.397  relating  to  rotor 
brakes. 

If  the  Administrator  finds  that  the 
applicable  airuorthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  helicopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

The  Aerospatiale  Model  AS-365N1 
and  AS-365N2  "Dauphin"  helicopters, 
at  the  time  of  the  application  for 
modification  by  American  Eurocopter 
Corporation,  were  identified  as 
incorporating  one  and  possibly  more 
electrical,  electronic,  or  combination  of 
electrical  and  electronic  (electrical/ 
electronic)  systems  that  will  perform 
functions  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters. 
The  electronic  flight  instrument  system 
performs  the  attitude  display  function. 
The  display  of  attitude,  altitude,  and 
airspeed  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters  for 
IFR  operations  in  instrument 
meteorological  conditions.  After  the 
design  is  finalized,  American 
Eurocopter  Corporation  will  provide  the 
FAA  with  a  preliminary  hazard  analysis 
that  will  identify  any  other  critical 
functions  performed  by  the  electrical/ 
electronic  systems  that  are  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopters. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  high 
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n:i  !he  external  surfa(  h  of  ihe 
helicopters  These  indi!(,pd  rrnnsient 
( iirrents  and  voltaj^es  can  degrade  tht* 
performance  of  the  8le<  tncal/eiei.lronic 
<;ysfems  bv  damaging  the  components  or 
h\  upsetting  the  systems  fuxictions. 

y  unhermorfl,  tKe  pSecrronaagnflfir 
environmeat  has  undei^one  a 
transfoimarion  nca  envisior-«ii  by  th« 
rurrent  application  of  FAR  §  29  13CQUU 
Higher  enerf^j  favets  radi.i'B  frorr^ 
operationa!  transmitters  turen'lv  us^-d 
tor  radar,  radio,  and  te^^v  ,^:  i;.   r.^t^ 
r;  jrr.ber  of  trar.sm;rTk!rs  h.is  increased 
';;KMif.i.:antlv 

Existuig  aircraft  certification 
rwquirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
add.'; on.  the  F.\,^  has  received  reports 
of  some  significant  safety  incidents  and 
a.  cidenrs  mvoNmg  military  aircraft 
equipped  with  advanced  electrical/ 
eiMctronic  systems  when  they  were 
exDQSfd  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
aCv  ,in>'  es  m  helicopter  design  and  the 
r  han^.ig  environment  have  resulted  in 
iic,  :r.crvised  ie'.ei  of  vulnerability  of  the 
*'>'-'r.':^\  and  electronic  systems 
requ.rvd  far  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effects  of  exposure 
to  HIRF  w.i;  b«!  provided  by  the  design 
3rd  inslaliation  of  these  systems.  The 
following  priniary  factors  contributed  to 
the  current  conditions;  (l)  Increased  use 
of  sensitive  electronics  that  perftHin 
critical  functions,  (2^  reduced 
electromagnetic  shielding  afforded 
helicopter  s>ste:r.sby  advanced 
technoiog;,  t^i.-*rair.e  naterials,  (3) 
adverse  s«r..c«  t.xp«irience  of  military 
aircraft  oSir.g  these  technologies,  and  (4) 
aci  '^ic.-t-  sr"  .r.  ■r,^i  r.  .^.Tiber  and  porwer  of 
radio  fre(j  .^:)  y  ^<(r.  ' '  f»rs  and  the 
expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment  and,  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define 
electromagnetic  energy  levels,  (2) 
develop  guidance  material  for  design, 
lest,  and  analysis;  and  (3)  prescribe  and 
promulgate  regulatory  standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  intemationally 
recognized  standards  for  certificatieMi. 

The  FAA  and  airworLhiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRF 
requirements  are  being  finahzed,  the 
r.\.\  IS  rtfiopt  ng  ^  sp*H:ial  coiKiitioH  for 


the  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  Installations  must 
withstand  for  safe  operation  are  based 
on  surveys  and  analysis  nfexisting  radio 
frequency  emitter';  Thi.s  sD«c-ai 
condition  will  req'ure  ihelieixopters' 
electricaUelectronc  sysitems  ar.d 
associated  wiring  to  be  protected  frosr. 
these  energy  le\p!s  Thpse  exten;.il 
threat  levels  are  believed  to  r»-pres»?r;r 
the  worst-case  exposure  for  a  helicopter 
operating  under  IFR. 

The  HlBF  environment  specified  In 
this  proposed  special  condition  is  based 
on  many  critical  assumptions.  With  the 
exception  of  takeoff  and  landing  at  an 
airport,  one  of  these  assumptions  is  the 
aircraft  would  be  not  Jess  than  500  feet 
above  ground  level  (AGL).  HeHcopTer^ 
operating  under  visual  flight  rales  (VFR; 
routinely  operate  at  less  than  500  fbet 
AGL  and  perform  takeoffs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  if  would  be 
expected  that  the  HTKF  environment 
experimced  by  a  heliropter  operotinp 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critif  3?  hnctions, 
as  installed  in  the  aircraft,  'o  ir >»*>t 
certain  standards  based  on  either  a 
defined  HIRF  environment  or  a  fi\eii 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  ih.*: 
the  operation  and  operationai  capaOi.ity 
of  the  installed  electrical/electronic 
systems  that  perform  critical  fimctions 
are  not  adversely  affected  when  the 
aircraft  is  exposed  to  the  defined  HIRF 
envirooment.  The  FAA  has  determined 
that  the  environment  defined  in  Table  1 
is  acceptable  for  critical  functions  in 
helicopters  operating  at  or  above  500 
feet  ACL.  For  critical  functions  of 
helicopters  operating  et  less  than  500 
feet  AGL,  additional  factors  must  be 
considered. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KH^  to  18  GH».  If 
a  laboratorj  test  is  used  to  show 
compliance  with  the  defi.ned  HIRF 
environment,  no  credit  will  be  gi\'en  for 
signal  attenuation  due  to  installation.  A 
level  of  100  v/m  and  other 
considerations,  surJi  as  an  alternate 
technology  backup  that  is  immune  to 
HIRF,  are  appropriate  for  critical 
functions  during  IFR  operations.  A  level 
of  200  vha  and  further  considerations, 
such  as  an  alternate  technology  backup 
that  is  immune  to  HIRF,  are  mors 
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appropriate  ''or  critical  f;intt:cr,s  d 
\TR  operetions. 

AppiicHnts  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrir.al'electronic  systems  that 
perform  cnticiu  functions.  The  term 
"rj-itical"  means  those  fundtons  w.^.os** 
failure  would  contribute  to  or  cttusp  a 
failure  condition  that  would  present  tt»^ 
continued  safe  flight  and  lar.dirit  of  (.•'►^ 
helicopters.  The  svstnms  id»'ntifi^»i^  hv 
the  hazard  anafvs?s  as  pf'rfonming 
criti!,.il  fvK'Ctioiis  are  required  to  have 
HIRF  protection. 

A  system  may  perform  Ixiih  critical 
and  nnr.critii ,»:  functions  Primary 
electronic  fi.ght  dispUy  systems ajtd 
their  associated  components  perform 
rjitical  functions  su(  h  as  attitude, 
altitude,  and  airspeed  indications.  KIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  fundions. 

Comp!iani:e  with  HIRF  requirements 
will  bii  demonstrated  by  tests,  <-f..-.rvsis, 
models,  similarity  with  exist; i..; 
systems,  or  a  combination  of  thei>e 
methods.  The  two  basic  options  of 
either  testing  the  rotocrsift  to  fh»>  dpf)ned 
environment  or  lahoratorv'  testi.'t;  may 
not  be  combined.  The  laboratory  test 
allows  some  fref;iiency  areas  to  tie  und«r 
tested  and  requires  other  areas  (o  have 
some  safety  margin  w  hen  compared  to 
the  defined  environmpnt.  The  areas 
required  to  have  some  safety  margin  are 
those  that  have  been,  by  past  testing, 
shown  to  exhibit  greater  susceptibility 
to  adverse  efetTts  from  HIRF;  and 
laboratory  tests,  in  general,  da  not 
accurately  represent  the  aircraft 
installation.  Service  experience  alone 
v\dll  not  be  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  KIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancj',  as  a 
means  of  protection  against  the  effects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  likely  to  be 
concurrently  exposed  to  the  radiarnd 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  cm  its  design  characteristirs, 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H^  square  wave  modulatioa  while  the 
video  signals  for  electronic  display 
systerris  may  be  susceptible  to  490  H, 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Sugs;ested  default  values  are  al 
KHi  sint-  -.vgve  with  80  pen  enl  der^th  of 
modulation  m  the  freqner.cv  rainie  from 
10  KK,  to  400  MH,  and  1  KH,  .-^qtifirt* 
wa\  e  with  greater  'han  W  p»»n  er,«  depth 
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of  modulation  from  400  MH^  lo  18  GH^. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  wixh  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonsfralinj;  that 
the  critical  function  components  of  the 
system  under  consideration  continue  fo 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
sy.stem  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FA,^  on  a  case-by-case  basis. 

Table  1  .—Field  STREr^cTH  Volts/ 
Meter 


Systems  From  High  Intensity  Radiated 
Fields. 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  hmctions  are  not  adversely 
affected  when  the  helicopters  are 
exposed  to  high  intensity  radiated  fields 
external  to  the  helicopters. 

Issued  in  Forth  Worth,  Texas,  on  lune  23, 
1993 

Eric  O.  Bries. 

Acting  Manager,  Aircraft  Cerlificctton 

Service,  Rotorcraft  Directorate. 

jFR  Doc.  93-15562  Filed  &-30-93;  8:45  amj 
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Frequency 


Peak 


10-100  KH, 


100-500  ... 
500-2000  , 
2-30MH,  .. 

30-100  

100-200  ... 
200-400  .. 
400-700  ... 
700-1000  . 
1-2  GH,  ... 

2-4  

4-6  

6-«  

8-12  

12-18  

18-40  


Ave'age     [Docket  No.  92-NM-194-AD] 


50 

60 

70 

200 

30 

150 

70 

4020 

1700 

5000 

6680 

6850 

3600 

3500 

3500 

2100 


50 

60 

70 

200 

30 

33 

70 

935 

170 

990 

640 
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A!^i,vort*^ine5S  D'rec''veE    fr/nitef 
Moaei  f'-27  Sf'-'es  Airp,3"f?s, 
Exciudirg  '/.v  ,  350  Series  Airplarws 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 


Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  "features  on  two 
models  of  helicopters.  It  is  not  a  rule  cf 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affected  helicopters. 

List  of  Subjects  in  14  CFR  Part  29 

Aircraft,  Air  transportation.  Aviation 
Safety.  Rotorcraft,  Safety.- 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  L'.S.C.  1344,  1348(c),  1352, 
1354;a),  1355,  1421  through  1431,  1502. 
16.Si;b);2);  42  U.S.C.  1857f-10.  4321  et  seq  ; 
E.O.  11514;  49  U.S.C.  106fg), 

The  Proposed  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  (F.\A)  proposes  the 
follovvir.g  special  condition  as  a  part  of 
the  type  certification  basis  for  the 
Aerospatiale  Model  AS-365N1  and  AS- 
3b5N2  "Dauphin"  helicopters. 
Protection  for  Electrical  and  Electronic 


SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Fokker  Model  F-27  series  airplanes. 
That  action  would  have  required 
repetitive  borescope  inspections  to 
detect  fatigue-related  cracks  of  the  lower 
flange  of  the  wing  outer  flap  rib, 
repetitive  high  frequency  eddy  current 
(HFEC)  inspeaions  to  detect  fatigue- 
related  cracks  of  the  lower  skin  of  the 
wing  outer  flaps,  repair  of  cracked  parts, 
and  submission  of  an  inspection  report. 
Since  the  issuance  of  the  NPR.M,  the 
Federal  Aviation  Administration  (FAA) 
has  received  new  data  that  the  proposed 
inspections  are  unnecessary  to  provide 
an  acceptable  level  of  safety,  and  that 
the  procedures  currently  required  by  a 
separate  existing  AD  will  preclude  " 
structural  failure  of  the  wing  outer  P.aps. 
Accordingly,  the  proposed  rule  is 
wilhdravrm. 

FOR  FURTHER  INFORWATtON  CONTACT:  Tim 
Dulin,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  S\V.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATJON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Fokker  Model  F-27  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  18,  1993  (58  FR 


8914).  The  proposed  rule  would  have 
required  repetitive  borescope 
inspections  to  detect  fatigue-related 
cracks  of  the  lower  flange  of  the  wing 
outer  flap  rib,  repetitive  high  frequency 
eddy  current  (HFEC)  inspections  lo 
defect  fatigue-related  rjacks  of  the  lower 
skin  of  the  wing  outer  flaps,  repair  of 
crarled  parts,  and  submission  of  an 
inspection  report.  That  action  was 
prompted  by  reports  of  fatigue-related 
cracks  found  in  the  lower  skin  and  rib 
of  the  wing  outer  flaps.  The  proposed 
actions  were  intended  to  prevent 
structural  failure  of  the  wing  outer  flaps. 

Since  issuance  of  that  proposal,  the 
FAA  has  reconsidered  its  position  on 
the  action,  based  on  comments 
submitted  to  the  notice: 

One  commenter  requests  that  the  FAA 
withdraw  the  proposal,  since  it 
proposes  to  require  the  accompKshment 
of  certain  inspections  that  currently  are 
required  by  a  separate  existing  AD.' This 
commenter  points  out  that  the  proposed 
inspections  are  defined  in  the  revised 
Fokker  F-27  Structural  Integrity 
Program  (SIP)  Document,  and  that  the 
implementation  of  this  document 
currently  is  required  by  AD  92-19-07. 
Amendment  39-8365  (57  FR  42693. 
September  16.  1992).  The  commenter 
also  states  that  the  November  1,  1991. 
revision  to  the  F-27  SIP  Document  No. 
27438,  Part  I,  incorporates  the 
inspection  requirements  of  Fokker 
Service  Bulletin  F27/57-67.  dated 
October  11. 1991,  wrhich  was  referenced 
in  and  would  have  been  required  by  the 
proposal.  The  commenter  asserts  that 
since  these  inspections  already  are 
required  by  AD  92-19-07.  the  proposal 
would  not  provide  a  higher  level  of 
safety,  but  would  cause  an  unnecessary 
administrative  burden  for  operators. 

Another  commenter  requests  that  the 
FAA  withdraw  the  proposal,  since  the 
inspection  and  repair  requirements  of 
Netherlands  Airworthiness  Directive 
BLA  91-122,  dated  October  13.  1991. 
have  been  canceled  because  they  are 
redundant  to  the  inspections  specified 
in  the  revised  Fokker  F-27  SIP 
Document. 

Upon  further  consideration,  the  FAA 
concurs  that  the  inspections  that  would 
have  been  required  by  Lhe  proposal  have 
been  incorporated  into  a  revision  of  the 
Fokker  F-27  SIP  Document,  the 
implementation  of  which  is  currently 
required  by  AD  92-19-07.  The  FAA  has 
determined  that  these  inspections 
currently  provide  an  acceptable  level  of 
safety  to  preclude  structural  failure  of 
the  wing  outer  flaps.  Accordingly,  the 
proposed  mle  is  considered 
unnecessary  and  is  hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
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and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
cf  action  in  the  future 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act.  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979). 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .\ircraft.  Aviation 
safety.  Safety. 

The  \\  itbdrawal  I 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  92-NM-194-AD. 
published  in  the  Federal  Register  on 
February  18.  1993  (58  FR  8914).  is 
withdrawn. 

Issued  in  Renton.  Washington,  on  June  25, 
1993. 

James  V.  Dcvany. 

Acting  Kfanager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
|FR  Doc.  93-15506  Filed  6-30-93:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  244 

Industry  Guide.  Gu  des  'or  t.he 
Greeting  Card  Industry  Relating  to 
Discriminatory  Practices 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comment  on 
proposed  repeal  of  guides. 

SUMMARY:  The  Federal  Trade 
Commission  announces  its  intention  to 
review  the  guides  concerning 
discriminatory  promotional  allowances 
in  the  greeting  card  industry  (the 
"Greeting  Card  Guides"  or  "Guides"). 
Since  the  Commission  has  recently 
published  revised  general  guidelines  on 
promotional  allowances,  it  believes  that 
the  industry-specific  guidelines  no 
longer  serve  a  useful  purpose.  The 
Commission  invites  public  comment  on 
how  the  Greeting  Card  Guides  currently 
affect  manufacturers,  retailers, 
consumers,  and  others,  and  whether  the 
Guides  should  remain  in  effect  without 
changes  or  should  be  repealed. 
DATES:  Written  comments  will  be 
arrented  until  August  2.  1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Secretary,  Federal 
Trade  Commission.  Sixth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington  "X!  20580.  All  comments 


should  be  captitned  "Comment — 
Greeting  Card  G-iides." 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Aventt.  Esq..  Office  of  Policy  and 
Evaluation.  Bureau  of  Competition. 
Federal  Trade  Commission. 
Washington.  DC  20580  (202)  326-2885. 

SUPPLEMENTARY  INFORMATION: 

Part  A— Backgrbund  Information 

This  notice  is  published  pursuant  to 
the  Federal  Trade  Commission  Act,  15 
U.S  C.  41  et  seq  .  the  Robinson-Patman 
Act.  15  use.  13;  and  the  provisions  of 
part  1.  subpart  A  of  the  Commission's 
Rules  of  Practice.  16  CFR  1.6.  This 
authority  permits  the  Commission  to 
promulgate,  modify  and  repeal  industry 
guides  that  v.ill  help  members  of  the 
public  identify  and  avoid  methods  of 
competition  that  are  unfair  within  the 
meaning  of  section  5(a)(1)  of  the  FTC 
Act,  including  methods  of  competition 
that  would  also  violate  the  Robinson- 
Patman  Act. 

The  Greeting  Card  Guides  state  that 
suppliers  should  not  directly  or 
indirectly  discriminate  in  price  between 
competing  purchasers  of  greeting  cards, 
except  insofar  as  price  differences  may 
be  justified  by  different  costs  of  service 
or  by  the  need  to  meet  competitors' 
prices.  The  Guides  also  state  that 
promotional  assistance  should  be  made 
available  on  proportionately  equal  terms 
to  all  competing  customers.  The 
Greeting  Card  Guides  were  adopted  on 
October  18. 1968.  and  became  effective 
on  November  15.  1968. 

Part  B — Objectives  and  Analysis 

The  objective  of  this  review  is  to 
determine  whether  the  Commission's 
Greeting  Card  Guides  should  be 
repealed.  In  this  connection  the 
Commission  seeks  evidence  on  whether 
industr>'-specific  guidelines  such  as  the 
Greeting  Card  Guides  are  the  most 
useful  and  efficient  means  of 
communicating  enforcement  policies. 
The  Commission  notes  that  the  Greeting 
Card  Guides  consist  largely  of^eneral 
statements  of  the  law  of  price 
discrimination  and  relatively  little 
industry-specific  guidance.  The 
Commission  also  notes  that  the  section 
dealing  with  discriminatory 
promotional  allowances  may  have  been 
made  less  necessary  by  the  subsequent 
publication  of  more  general  guidelines 
on  that  subject.  See  Guides  for 
Advertising  Allowances  and  Other 
Merchandising  Payments  and  Services 
(the  "Fred  Meyer  Guides"),  16  CFR  part 
240. 

The  Commission  seeks  evidence  as  to 
whether  there  are  still  benefits  from  the 
Guides,  and.  if  so.  whether  those 


benefits  are  greater  than  their  costs,  in 
order  to  assist  in  reaching  a 
determination  on  this  matter. 

The  Commission  is  undertaking  this 
review  as  part  of  its  or.going  program  of 
evaluating  industry  guides  to  determine 
their  current  effectiveness  and  impact. 
Based  on  the^nformation  currently  in 
its  possession,  the  Commission  believes 
that  the  Guides  no  longer  serve  the 
public  interest  and  should  be  repealed. 

Part  C — Alternative  Actions 

The  Commission  does  not  plan  to 
consider  alternatives  to  repealing  the 
Greeting  Card  Guides  or  leaving  them  in 
effect  in  their  present  form. 

Part  D — Requests  for  Comment 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  review  of  the  Greeting 
Card  Guides.  A  comment  that  includes 
the  reasoning  or  basis  for  a  proposition 
is  likely  to  be  more  persuasive  than  a 
comment  without  supporting 
information.  The  Commission  requests 
that  factual  data  upon  which  the 
comments  are  based  be  submitted  with 
the  comments.  The  list  of  issues  below 
is  designed  to  assist  the  public  in 
commenting  on  relevant  matters  and 
should  not  be  construed  as  a  limitation 
on  the  issues  jor  on  the  scope  of  public 
comment. 

Questions 

(1)  Do  members  of  the  greeting  card 
industry  currently  make  use  of  the 
Guides  for  information  about  the 
standards  applicable  to  price 
discrimination  or  discriminatory 
promotional  allowances? 

(2)  Do  the  Guides  contain  information 
about  price  discrimination  that  is 
usefully  tailored  to  the  specific 
circumstances  of  the  industry,  or  could 
equally  helpful  guidance  be  obtained 
from  more  general  sources? 

(3)  Do  the  Guides  contain  information 
about  promotional  allowances  that  is 
usefully  tailored  to  the  specific 
circumstances  of  the  industry,  or  could 
equally  helpful  guidance  be  obtained 
from  the  more  general  Fred  Meyer 
Guides? 

(4)  What  are  the  costs  and  benefits  of 
the  Greeting  Card  Guides? 

(5)  Should  the  Guides  be  kept  in  effect 
or  should  they  be  repealed? 

Part  E — Proposed  Rpppal  of  Industry 
Guide 

Notice  is  hereby  given  that  the 
Federal  Trade  Commission,  pursuant  to 
the  Federal  Trade  Commission  Act.  as 
amended,  15  U.S.C.  41  et  seq.;  the 
Robinson-Patman  Act.  15  U.S.C.  13;  and 
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the  provisions  i.f  pan  i.  subpart  A  of  the 
Commission's  Pr'x-.'dures  and  Rules  of 
Practice,  16  CFR  l  >-,   '.:■.'.  nitiated  a 
proceeding  f  r  ■r.t  rvp"  il  cf  the  industry 
guide  concr-T  i]  ■  riiscriminatory 
pmrt:'-<-c;   n  -ne  greeting  card  industry. 

List  of  Subjects  in  16  CFR  Part  244 

Greeting  card  industr)-.  Trade 
practices,  Price  discrimination. 
Promotional  allowances,  Unfair 
methods  of  competition. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

IFR  Doc.  93-15547  Piled  6-30-93;  8;45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Cornm!ss!on 

^8  CFR  Part  375 

;Doc>>-et  No,,  RMS3-'7-^>30] 

L'cerse  Te''mJn8tior> 

Nsued  June  24,  1993. 
AGENCY:  Federal  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMVARY:  The  Federal  Energy 
Regaiatorj-  Commission  (Commission)  is 
proposing  to  revise  its  regulations  to 
authorize  the  Director  of  the 
Commission's  Office  of  Hydropower 
Licensing  to  terminate  a  license  for 
failure  to  commence  construction  after 
first  giving  the  licensee  30  days'  WTitten 
notice.  The  current  regulation  requires 
<^0  days'  notice. 

DATES;  Comments  are  due  on  or  before 
August  2.  1993. 

ADDRESSES:  An  original  and  14  copies  of 
.  '  -ten  comments  must  be  filed.  All 
'  i::ics  should  refer  to  Docket  No. 
f.^  193-1 7-000  and  should  be  addressed 
to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  COKJtkC: 
Ba.Ty  Smoier,  Office  of  the  (^nerai 
Counsel,  Federal  Energy  Rpgiilatory 
Commission.  825  North  Capitol  Street, 
NE..  Was.hington,  DC  20426.  (202)  208- 
1269. 

SUPPLfUENTARY  INFORMATION:  hi 

addition  to  publish;-;g  the  f  . , .  \t  ,-  ti 
this  document  in  the  Federal  Register. 
the  Commission  also  prtfvid>-s  h\] 
interested  persons  an  opporturiity  to 
inspect  or  copy  the  conteiit-s  oi  this 
document  dvinng  normal  business  hours 


ui  room  3104.  941  North  Capitol  Street, 
NE..  Washington,  DC  Z0426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  dociunents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  firom  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  room  3104.  941 
North  Capitol  Street.  NE..  Washington, 
DC  20426. 


The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  revise  §  375.314(f)(1)  of  its  regulations 
so  as  to  authorize  the  Director  of  the 
Commission's  Office  of  Hydropower 
Licensing  (Director)  to  teiininate  a 
license  for  failure  to  commence 
construction  after  first  giving  the 
licensee  30  days'  written  notice.  The 
current  regulation  requires  90  days' 
notice. 

n.  Background  and  Discussion 

Part  I  of  the  Federal  Power  Act  (FPA)' 
authorizes  the  Commission  to  issue 
licenses  for  the  construction, 
maintenance,  and  operation  of 
hydropower  projects.  Section  13  of  the 
FPA(2)  requires  the  licensee  to 
commence  construction  of  the  project 
works  within  the  time  fixed  in  the 
license,  which  shall  not  be  more  than 
two  }-ears  after  issuance  of  the  hcense. 
Section  13  also  authorizes  the 
Commission  to  grant  one  extension  of 
that  deadHne,  the  extension  to  be  for  no 
more  than  two  additional  years.  Section 
13  further  provides  that  if  the  licensee 
does  not  commence  construction  within 
the  time  prescribed  in  the  hcense  as  it 
may  have  been  extended  by  the 
Commission,  then  "after  due  noUce 
given,  the  license  shall,  as  to  such 
project  works  or  part  thereof,  be 
terminated  upon  written  order  of  the 
Commission." 

Section  375.314;f)  of  the 
Commission's  regulations  authorizes  the 
Director  or  thp  Director's  designee  to: 


(f)  Issue  an  order  pursuant  to  section  13  of 
the  Federal  Power  Act  to  terminate  a  licen*8 
granted  under  Part  I  of  the  Federal  Power  Act 
if  the  licensee  fiails  to  commence  actual 
construction  of  the  project  works  within  the 
time  prescribed  in  the  license,  provided: 

(1)  The  Director  gives  notice  by  certified 
mail  to  the  licensee  of  probable  tennination 
no  less  than  90  days  prior  to  the  issuance  of 
the  termination  order,  and 

(2)  The  licensee  does  not  oppose  the 
issuance  of  the  tennination  order. 

The  Commission  proposes  to  re\'ise 
paragraph  (Fjd)  so  that  the  notice 
requirement  would  be  30  days  rather 
than  90  davs. 

Most  of  the  Commission's  hcense 
termination  proceeds  are  initiated  for 
failure  to  commence  construction  after 
having  received  a  one-time  extension  of 
two  years  In  addition  to  the  two-year 
period  prescribed  in  the  license.  Thus, 
the  notices  are  usually  issued  after  a 
four-year  period  in  which  to  commence 
construction  has  expired  and  no 
construction  has  ocoirred.  By  that  time, 
the  hcensee's  unwiUingness  or  inability 
to  commence  construction  has  in 
\irtually  every  case  become  common 
knowledge  to  both  the  hcensee  and  the 
Commission's  staff  such  that  the  notice 
becomes  a  procedural  formahty  that 
confirms  the  obvious.  Reducing  the 
waiting  period  would  expedite  the 
processing  of  the  Commission's  license 
termination  workload. 

in.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibifity  Act  ^ 
generally  requires  a  description  and 
analysis  of  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  proposed  herein  is  purely 
procedural  in  nature.  The  Commission 
certifies  that  this  rule  would  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

rV'.  Environmental  Statement 

The  Commission  concludes  that 
promulgating  the  proposed  rule  would 
not  represent  a  major  federal  action 
having  a  significant  adverse  effect  on 
the  human  environment  under  the 
Commission's  regulations  implementing 
the  National  Environmental  Policy  Act.* 
The  proposed  rule  is  procedural  in 
nature  and  therefore  falls  within  the 
categorical  exemptions  provided  in  the 
Commission's  regulations. 
Consequently,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required.' 


'  16  use.  792-«23(b). 
*16  U.SC.  806. 


'8  U.S.C  601-612. 

♦52  FR  47,897  Pec  17,  1987),  FEFC  Suts.  * 
Regs.  1  30,783  (1987)  (codiBed  a<  18  CTR  part  380). 
•See  18  CFR  380.4(a)(1). 
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V.  Ci<"-.n!*'n' Procfdurp 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  notice.  An 
original  and  14  copies  of  the  wTitten 
comments  must  be  filed  with  the 
Commission  no  later  than  August  2. 
1993.  Comments  should  be  submitted  to 
the  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  and  should  refer  to  Docket 
No.  RM93-1 7-000 

Written  comments  will  be  placed  in 
the  public  files  of  the  Commission  and 
will  be  available  for  inspection  at  the 
Commission's  Public  Reference  Room, 
at  825  North  Capitol  St..  NE.. 
Washington.  DC  20426,  during  regular 
business  hours. 


List  ofSabicct'i 


CFR  Part  375 


Authority  delegations  (Government 
agencies].  Seals  and  insignia.  Sunshine 
Act. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
375,  chapter  I,  title  18  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

Bv  direcUon  of  the  Commission. 
Lois  D.  Cashell, 
Secretary'  ' 

PART  375— THE  COMMISSION 

1.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

A  j!hority:  5  U.S.C  551-557: 15  U.S.C. 
717-717W,  3301-3432;  16  U.S.C  791-828r. 
791a  note,  2601-2645;  42  U.S.C  7107-7532. 

2.  In  §  375.314.  paragraph  (f)(1)  is 
revised  to  read  as  follows: 

§375,3M     Delegations  to  ?^9  D-ectorof 
t^^e  O^^ice  of  Hydropower  L':ers'-g. 

*  «  •  •  » 

(1)  The  Director  gives  notice  by 
certified  mail  to  the  licensee  of  probable 
termination  no  less  than  30  days  prior 
to  the  issuance  of  the  termination  order. 

•        «        •        •        • 

(FR  '^'^c.  93-15484  Filed  6-30-93;  8:45  am) 
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Food  and  Drug  Administration 

21  CFR  Part  876 
[Docket  No.  92N-0445] 

Gastroenterology-Urolcgv  De    ccs. 
Effective  Date  of  the  Req  j  '.-->: -t  'or 
Premarket  Approval  of  tf^e  ►  =r    ■> 
Inflatable  Implant;  Extenson  c 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HliS 

ACTION:  Proposed  rule;  opportunity  to 

request  a  change  in  classification; 

extension  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
comment  period  on  the  proposed  rule  to 
require  the  filing  of  a  premarket 
approval  application  (PNIA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  the  penile  inflatable 
implant,  a  medical  device.  FDA  is 
taking  this  action  in  response  to 
requests  for  an  extension  of  the 
comment  period. 

DATES:  Written  comments  must  be 
submitted  by  August  27. 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  O.  Kramer.  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville.  MD  20850.  301-427- 
1194. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  28.  1993  (58 
FR  25902).  FDA  issued  a  proposed  rule 
to  require  the  filing  of  a  PMA  or  a  notice 
of  completion  of  a  PDP  for  the  penile 
inflatable  implant.  Interested  persons 
were  given  until  June  28. 1993,  to 
submit  written  comments  on  the 
proposed  rule. 

FDA  received  two  requests  for  an 
extension  of  the  comment  period  for  120 
days.  The  requests  stated  that  additional 
time  was  needed  to  enable  industry, 
consumer  groups,  physicians,  patient 
groups,  and  professional  associations  to 
respond  with  meaningful  comments  in 
hght  of  the  complexity  of  the  issues 
involved. 

FDA  agrees  ir.  part  with  the  requests 
for  an  extension  and  is  granting  an 
additional  60  days  for  the  preparation  of 
comments.  Considering  the  public 
health  significance  of  the  regulation, 
FDA  believes  that  an  extension  of  120 
days  would  not  be  justified. 


Interested  persons  may,  on  or  before 
August  27, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.- 

Dated:  June  24. 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-15641  Filed  6-28-93;  4:57  pm] 

B.UUNG  CODE  416<M)1-F 


DEPART^'ENT  OF  HOUS'NG  AND 
URBAN  DEVELOPMENT 

O^ice  of  the  Assistart  Secre:a^>  fo.'- 
Housing  Federal  Housing 
Comm'ssioner 

24  CFR  Parts  880,  S81 ,  8S3,  634,  and 
886 

[DccKet  No   R-93-1S64.  FR-3-1- 3-P-^:i] 
R!N  2502-AF41 

Income  Eligibility  for  Tenancy  in  New 
Construction  Units 

AGENCY:  Office  of  the  Assistant 

S^'.  'etarv'  for  Housing,  HUD. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  section  8  Housing  Assistance 
Payments  program  regulations  for  new 
construction  and  substantial 
rehabilitation  to  comply  with  section 
151  of  the  Housing  and  Community 
Development  Act  of  1992.  Section  151 
requires  that  the  Secretary  promulgate 
regulations  to  implement  section  555  of 
the  National  Affordable  Housing  Act  of 
1990.  which  requires  that  section  8 
newly  constructed  and  substantially 
rehabilitated  projects  assisted  under 
section  8(b)(2)  as  it  existed  before 
October  1, 1983,  and  with  a  contract  for 
assistance  under  such  section,  be 
reserved  for  occupancy  by  low-income 
and  very  low-income  families. 
DATES:  Comment  due  date:  August  2, 
1993 

ADDRESSES:  Interested  persons  are 
invited  to  si;bmit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk,  room 
10276,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
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docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
above  address.  Facsimile  (FAX) 
comments  are  not  acceptable 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  J.  Tahash,  Director,  Planning  and 
Procedures  Division.  Office  of 
Multifamily  Housing  Management, 
room  6182,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV.,  Washington.  DC  20410.  telephone 
(202)  708-3944.  Hearing  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-4594.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  151  of  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  approved  October 
28.  1992.  requires  that  the  Secretary 
promulgate  regulations  implementing 
section  555  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990.  Public  Law  101-625,  approved 
November  28,  1990  (NAHA).  Section 
555  of  NAHA  provides  that  any 
dwelling  unit  in  any  housing 
constructed  or  substantially 
rehabilitated  pursuant  to  assistance 
provided  under  section  8(b)(2)  of  the 
U.S.  Housing  Act  of  1937,  as  that 
section  existed  before  October  1,  1983, 
and  with  a  contract  for  assistance  under 
that  section,  shall  be  reserved  for 
occupancy  by  low-income  and  very  low- 
income  families. 

The  Department  administers  six 
section  8  programs  that  involve  newly 
constructed  or  substantially 
rehabilitated  housing,  and  which,  are 
therefore,  affected  by  section  555  of 
NAHA.  They  are:  (1)  The  section  8  New- 
Construction  Program,  24  CFR  part  880; 
(2)  the  Section  8  Substantial 
Rehabilitation  Program,  24  CFR  part 
881;  (3)  the  State  Housing  Agencies 
program  (insofar  as  it  involves  new 
construction  and  substantial 
rehabilitation).  24  CFR  part  883;  (4)  the 
New  Construction  Set-Aside  for  Section 
515  Rural  Rental  Housing  Projects 
Program,  24  CFR  part  884;  (5)  the 
Section  202  Loans  for  Housing  for  the 
Elderly  or  Handicapped  Program,  24 
CFR  part  885  (except  for  projects  for  the 
nonelderly  handicapped  receiving   . 
rental  assistance  payments  pursuant  to 
section  162  of  the  Housing  and 
Community  Development  Act  of  1987); 
and  (6)  the  Section  8  Housing 
Assistance  Program  for  the  Disposition 
of  HUD-Owned  Projects  (insofar  as  it 
;nvolves  substantial  rehabilitation),  24 
CFR  part  886. 


Before  1981,  owners  could  rent  up  to 
10  percent  (20  percent  in  the  Set-Aside 
Program  for  Rural  Rental  Housing 
Projects)  of  assisted  units  to  ineligible 
families.  Moreover,  before  1984,  the 
Department's  regulations  did  not  require 
a  reduction  in  assisted  units  under  the 
contract  until  rental  to  ineligibles 
exceeded  10  percent  (20  percent  in  the 
Set- A  side  Program  for  Rural  Rental 
Housing  Projects). 

Section  325(1)  of  the  Housing  and 
Community  Development  Amendments 
of  1981  amended  section  8(b)(2)  of  the 
U.S.  Housing  Act  of  1937  by  adding  the 
following  provision: 

Each  contract  to  make  assistance  payments 
for  newly  constructed  or  substantially 
rehabilitated  housmg  assisted  under  this 
section  entered  into  after  the  date  of 
enactment  of  the  Housing  and  Community 
Development  Amendments  of  1981  shall ' 
provide  that  during  the  term  of  the  contract 
the  owner  shall  make  available  for  occupancy 
by  families  which  are  eligible  for  assistance 
under  this  section,  at  the  time  of  their  initial 
occupancy,  the  number  of  units  for  which 
assistance  is  committed  under  the  contract. 

As  a  result  of  the  Housing  and 
Community  Development  Amendments 
of  1981.  the  Department  implemented 
the  existing  regulations  governing 
section  8  substantial  rehabiUtation  or 
new  construction  which  require  that 
owners  make  available  all  assisted  units 
for  eligible  families  for  Housing 
Assistance  Payment  (HAP)  Contracts 
entered  into  pursuant  to  an  Agreement 
to  enter  into  a  HAP  Contract  (AHAP) 
executed  on  or  after  October  1. 1981. 
The  existing  regulations,  however, 
exempt  owners  who  entered  into  an 
AHAP  prior  to  October  1, 1981,  from  the 
statutory  requirement  that  owners  make 
all  assisted  units  available  for  leasing  by 
eligible  families. 

The  Department  believes  that  the 
purpose  of  section  555  of  NAH.\  was  to 
remove  the  exemption  for  owners  who 
entered  into  an  AHAP  prior  to  October 
1.  1981.  Accordingly,  this  change  would 
require  that  owners  make  available  for 
eligible  families  all  vacant  units  which 
are  assisted  with  a  HAP  Contract, 
regardless  of  when  the  Owner  entered 
into  the  AHAP.  The  Department  wants 
to  emphasize  that  this  change  would 
only  apply  to  future  vacancies.  Under 
this  rule,  an  owner  who  had  leased  an 
assisted  unit  to  an  ineligible  family 
consistent  with  the  regulations  in  effect 
at  the  time,  would  continue  to  lease  the 
unit  to  that  family.  However,  when  the 
ineligible  family  vacates  the  unit,  this 
rule  would  require  that  the  owner  make 
the  unit  available  for  occupancy  by  an 
eligible  family. 

Another  important  aspect  of  this  rule 
is  that  it  only  applies  to  those  units  in 


newly  constructed  and  substantially 
rehabilitated  projects  with  a  contract  for 
assistance.  Some  newly  constructed  or 
substantially  rehabilitated  projects  have 
unassisted  units  and  assisted  units. 
(These  projects  are  oflen  referred  to  as 
partially  assisted  projects.)  This  rule 
would  not  apply  to  those  unassisted 
units. 

The  Section  8  Housing  Assistance 
Program  for  the  Disposition  of  HUD- 
owned  Projects  (24  CFR  part  886, 
subpart  C)  involves  existing  housing  in 
addition  to  substantially  rehabilitated 
housing.  The  Additional  Assistance 
Program  for  Projects  with  HUD-Insured 
and  HUD-Held  Mortgages  (24  CFR  part 
886,  subpart  A)  involves  only  existing 
housing.  Under  both  subparts,  the 
assistance  is  project  based. 

In  implementing  the  existing 
regulations,  the  Department  previously 
determined  administratively  that 
project-based  assistance  should  be 
treated  similarly  to  new  construction 
and  substantial  rehabilitation  for  the 
purposes  of  this  rule.  As  such,  any 
contracts  entered  into  after  October  3. 
1984  (the  effective  date  of  the  current 
regulations)  already  are  subject  to  the 
requirement  that  Owners  make  available 
all  assisted  units  for  eligible  families. 
Since  application  of  this  proposed  rule 
to  an  owner  of  existing  housing  is  not 
mandated  by  section  555  of  NAHA,  this 
rule  would  not  affect  the  obligation  of 
a  section  8  project  ov^rner  of  existing 
housing  assisted  under  part  886  who 
executed  a  Contract  before  October  3, 
1984. 

Although  this  proposed  rule  does  not 
change  the  section  202  program 
regulations,  the  Department  is  soliciting 
public  comment  on  the  section  202 
elderly  housing  program.  The  changes 
proposed  in  this  rule  are  consistent  with 
the  current  regulations  for  the  section 
202  handicapped  housing  program,  and 
so  no  changes  are  necessary  for  that 
program.  However,  when  the 
Department  publishes  the  management 
regulations  for  elderly  housing  projects 
as  a  final  rule  in  the  near  future  (the 
proposed  rule  was  published  on 
December  9, 1987  at  52  FR  46614).  part 
885  will  contain  a  provision  which  is 
substantially  similar  to  §§  880.504  and 
881.504  as  those  sections  exist  today. 
Because  the  final  rule  for  this  proposed 
rule  will  add  the  proposed  changes  to 
the  elderly  housing  management 
regulations  at  that  time,  the  Department 
believes  that  it  is  appropriate  to  solicit 
public  comment  at  this  time. 

Finally,  it  is  the  general  practice  of 
the  Department  to  provide  a  60-day 
public  comment  period  on  all  proposed 
rules.  However,  because  of  the  statutory 
180-day  time  limit  for  the  production  of 


•(!-■• 


i!    '«    \'n    125  /  Thi^rs-i'dv,  Julv  1.  1993  /  Proposed  Rules 


UMI 


a  proposed  and  final  rule,  ihe 
Department  is  shortening  its  usual  60- 
day  p'iblic  comment  period  to  30  days. 

Other  Matters 

A.  Regulatory  Iinpact 

This  rule  does  not  constitute  a  "major 
rule"  gs  that  term  is  defined  in  section 
Kb)  of  the  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not:  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  indusLries. 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
B  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  resp)ect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2HC)  of  the 
National  En\'ircnTiental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
the  Rules  Docket  Clerk,  room  10276.  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 
C.  Executive  Order  126J2.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determjr.ed  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  .states  or  their  politicr.1 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  rule  is  directed  to 
owners  of  multifamily  housing  projects, 
and  will  not  impinge  upon  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments.  As  a  result,  the  mle  is  noi 
subject  to  review  under  the  order. 

D  Exrcutive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Desigr.i'ed  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
poten^ja!  for  significant  impact  on 
family  formation,  maintenance,  and 
gerer-1  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 


significant  change  in  evttuig  HLiD 

policies  or  programs  v.  ill  resuh  from 

promulgation  of  this  niie,  as  those 

policies  and  programs  relate  to  family 

concerns. 

E.  Beg.Jatory  Fleiibili'y  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  sij^nificant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
reflects  a  statutory  requirement  which 
applies  to  all  section  8  newly 
constructed  or  substantially 
rehabilitated  housing  without  regard  to 
the  size  of  entities  involved. 


F.  Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  r  umber  1442  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382,  24409)  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

C.  The  Catalog  of  Federal  Domestic 
Assistance  program  numbeds)  are 
14.156. 

List  of  Subjects 

24  CFR  Fart  880 

Grant  programs— housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

CFR  Part  884 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements,  Rural  areas. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  24  CFR  parts  880.  881. 
883,  884,  and  886  would  be  amended  as 
follows: 


PAP"  br"-  SJCTlON  B  HO:.-t-'NG 
Ai;:  5TA    CE  PAYV.ENTo  PROGRAM 
FOa  NEW  CONSTRUCTION 

1.  The  authority  citation  for  24  CFR 
part  880  would  be  revised  to  read  as 
follows: 

Authority':  42  U.S.C  1437a,  1137c,  1437f. 
and  t437f  note;  42  U.S.C.  3535(d). 

2.  Section  880.504(d)  would  be 
revised  to  read  as  follows: 

§  830.504    Leasing  to  eligible  fa.iiilies. 

*••*•■ 

(d)  Applicability.  In  accordance  with 
section  555  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990,  paragraphs  (a)  and  (b)  cf  this 
section  apply  to  all  Contracts.  An  owner 
who  had  leased  an  assisted  unit  to  an 
ineligible  family  consistent  with  the 
regulations  in  effect  at  the  time  shall 
continue  to  lease  the  unit  to  that  family. 
However,  the  owner  must  make  the  unit 
available  for  occupancy  by  an  eligible 
family  when  the  ineligible  family 
vacates  the  unit. 

A'~;5>r;"^*NC£  r5,Y».'t'n':S  PPO'lPi"' 
FOR  S  J'lSTAf/'^iAi.  P,EHAa!!JTATiO:i 

J.  ine  autnu'-iiy  citation  for  24  CFR 
part  881  would  be  revised  to  read  as 
follows: 

Authoritj-:  42  U.S.C.  1437a.  1437r,  1437f. 
and  1437f  note;  42  U.S.C.  3535(d). 

4.  Section  881.504(d)  would  be 
revised  to  read  as  follotli: 

S  ^?*  '2i     Lesr"'g  :i  eligible  families. 

(d)  Applicability.  In  accordance  with 
section  555  of  the  Cranston-Gonzales 
National  Affordable  Housing  Act  of 
1990,  paragraphs  (a)  and  (b)  apply  to  all 
contracts.  An  owner  who  had  leased  an 
assisted  unit  to  an  ineligible  family 
consistent  with  the  regulations  in  effect 
at  the  time  shall  continue  to  lease  the 
unit  to  that  family.  However,  the  owner 
must  make  the  unit  available  for 
occupancy  by  an  eligible  family  wh^n 
the  ineligible  family  vacates  the  unit 

PAf^T  003-  SECTION  8  HGuSiN:.. 
AS3, GLANCE  ;'AYf.'rr4TS 
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IRA'i— STATE  H.OUb-iNj 
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5.  The  authority  citation  for  24  CFR 
part  883  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f 
and  1437f  note;  42  U.S.C.  3535(d). 

6.  Section  883.605(d)  would  be 
revised  to  read  as  follows: 
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(d)  Applicabiiity.  in  accordance  with 
section  555  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990.  paragraphs  (a)  and  (b)  apply  to  all 
contracts.  An  owner  who  had  leaised  an 
assisted  unit  to  an  ineligible  family 
consistent  with  the  regulations  in  effect 
at  the  time  shall  continue  to  lease  the 
unit  to  that  family.  However,  the  owner 
must  make  the  unit  available  for 
occupancy  by  an  eligible  family  when 
the  ineligible  family  vacates  the  unit. 

PART  B3'i-SECT'C?J  3  ^'-Ov/S''- ~ 
ASS^S'ANCE  PAr'ME'.^S 
p'^OGaAM--^^FW  CCS-PUCTION 

SE'^-^?iDP  POR  Si  ::ti,:;',  5--;  --cal 

RENTAL  HOuS^NG  prq_^:£qts 

7.  The  authority  citation  for  24  CFR 
part  884  would  be  revised  to  read  as 
follows: 

Authority:  42  U  S.C.  1437a.  1437c.  1437f, 
and  1437f  note;  42  U.S.C.  3535(d). 

8.  Section  884.223(d)  would  be 

fPvisRd  to  read  as  follows: 


i&ii. 


Leasirg  to  eligible  families. 


(d)  Applicability.  In  accordance  with 
section  555  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990,  paragraph  (a)  and  (b)  apply  to  all 
contracts.  An  owmer  who  had  leased  an 
assisted  unit  to  an  ineligible  family 
consistent  with  the  regulations  in  effect 
at  the  time  shall  continue  to  lease  the 
unit  to  that  family.  However,  the  owner 
must  make  the  unit  available  for 
occupancy  by  an  eligible  family  when 
the  ineligible  family  vacates  the  unit. 

PART  PFo— SECTION  S  HOUSING 
ASSiSTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOC  A"  dS 

9.  The  authority  citation  for  24  CFR 
part  886  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S  C  1437a,  1437c.  1437f. 
and  1437f  note;  42  U.S.C.  3535(d). 

10.  Section  886.329(d)  would  be 
revised  to  read  as  follows: 
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(d)  Applicability.  In  accordance  with 
section  555  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990,  paragraphs  (a)  and  (b)  of  this 
section  apply  to  all  contracts  involving 
substantial  rehabilitation.  These 
paragraphs  apply  to  all  other  Contracts 
executed  on  or  after  October  3,  1984.  An 
owner  who  had  leased  an  assisted  unit 
to  an  ineligible  family  consistent  with 
the  regulations  in  effect  at  the  time  .shall 


continue  to  lease  the  unit  to  that  family. 
However,  the  owmer  must  make  the  unit 
available  for  occupancy  by  an  eligible 
family  when  the  ineligible  family 
vacates  the  unit. 

Dated:  June  22. 1993. 
Nicolu  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  93-15491  Filed  6-30-93;  8  45  am) 
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Internal  Revenue  Service 

26  CFR  Pan  31 

[EE-9-92] 

RIN1545-AR07 

Supplemental  Annuity  Tax— Railroad 
Retirement;  Correction 

AGENCY:  Infernal  Revenue  Service, 
Treasury. 

ACnON:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (EE-9-92),  which  was 
published  in  the  Federal  Register  for 
Thursday,  May  13,  1993  (58  FR  28371). 
The  proposed  regulations  relate  to 
supplemental  annuity  tax  under  the 
Railroad  Retirement  Tax  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Lovenid.  (202)  622-6060  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
ihat  is  the  subject  of  these  corrections 
contain  proposed  amendments  to  the 
Employment  Tax  Regulations  (26  CFR 
part  31)  under  sections  321  ifb)  and 
3221(c)  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (EE-9-92),  which 
was  the  subject  of  FR  Doc.  93-10746,  is 
corrected  as  follows: 

1.  On  page  28374,  column  1. 
§  31.3221-3(d)(3),  the  language  in  the 
last  3  lines  that  read  "However,  for 
calendar  year  1993.  the  election  is  made 
on  the  return  filed  for  1993."  is 
removed. 


2.  On  page  28374,  column  1. 
§  31.3221-3(e).  is  corrected  to  read  as 
follows: 

§31.3221-3    Supplemental  tax 

•         •         •         •         • 

(e)  Effective  dates.  This  §  31.3221-3  is 
generally  effective  for  calendar  years 
beginning  after  December  31.  1992. 
Taxpayers  may  apply  the  rules  in 
paragraphs  (a)',  (b),  and  (c)  of  this 
section  before  that  date.  Paragraph  (d)  is 
effective  for  calendar  years  beginning 
after  December  31.  1993. 
Cynthia  E.  Grigsby, 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate). 
IFR  Doc.  93-15032  Filed  6-30-93;  8:45  am) 
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26  CFR  Pan  31 

[EE-63-92] 

RIN1545-AR08 

Update  of  Railroad  Retirement  Tax  Act 
Regulations;  Correction 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (EE-63-92).  which  was 
published  in  the  Federal  Register  for 
Thursday.  May  13,  1993  (58  FR  28366). 
The  proposed  regulations  relate  to  the 
Railroad  Retirement  Tax  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  VVhalen,  (202)  622-6040  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
contain  proposed  amendments  to  the 
Employment  Tax  Regulations  (26  CFR 
part  31)  under  sections  3201  through 
3231  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (EE-63-92),  whicti 
was  the  subject  of  FP  Doc.  93-10744,  is 
corrected  as  follows: 

1.  On  page  28367,  column  3.  in  the 
preamble  under  the  heading 
"Background",  third  full  paragraph, 
fourth  line  from  the  bottom  of  the 
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,  :.-  i-::aph.  the  language  "organization  is 
below  a  certain  statutory"  is  corrected  t 
read  "organization  employer  is  below  a 
certain  statutor)'". 

2.  On  page  28369,  column  1,  the 
example  in  §  31.3201-2(b)(2).  top  of 
colurr.n,  :■;  corrected  to  read  as  follows 

§3'  3Jj'    2     f5a'23  die  computation  of 


(2j'   *   • 

Example.  In  1990,  employee  A  received 
51,000  as  remuneration  for  services 
performed  for  employer  /?  in  1989.  The 
employee  tax  is  payable  at  the  rate  of  12.55 
percent  (7  65  percent  plus  4.90  percent)  in 
effect  for  1990  (the  year  the  compensation 
was  received),  and  not  the  12.41  percent  rate 
(7.51  percent  plus  4  90  percent)  in  effect  for 
1989  (thfi  year  the  services  were  performed) 
•         •         *         •         • 

3.  On  page  28370,  column  1. 

§  31.3221-2(a)(3),  last  line  of  that 
paragraph,  the  reference  "§31.3211-3. " 
is  corrected  to  read  *'§  31.3221-3.". 

4.  On  page  28370,  bottom  of  column 
1  and  the  top  of  column  2.  the  example 
in  §  31.3221-2(b)(2).  is  corrected  to  read 
fis  follows 

§  3"  r22'  -2     Kate;  ir.i  computation  o1 


(2)  •  •  '  ' 

Example.  In  1990,  fls  employee  A  received 
SI. 000  as  remuneration  for  services 
performed  for  R  in  1989.  The  employer  tax 
is  payable  at  the  rate  of  23.75  percent  (7  65 
percent  plus  16.10  percent)  in  effect  for  1990 
(the  year  the  compersation  was  received)  and 
not  the  23.61  percent  rate  (7.51  pe'-cent  plus 
16.10  percent)  in  effect  for  1989  (the  year  the 
services  were  performed). 
■         •         *         *         * 

5.  On  page  38371,  column  I,  the 
section  heading.  "§  31.3231(eH2) 
Contribution  base."  is  corrected  to  read 
"§  31.3231(e)-2  Contribution  base.". 
Cynthia  E.  Grigsby. 

Alternate  Federal  Register  Liaison  Officer, 
AssistGrtt  Chief  Counsel  (Corporate). 
'^R  D  .c.  93-15033  Filed  6-30-93;  8:45  am! 
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Clean  Fuel  Fleet  Emiss-  S 
Conversions,  and  Ge--  '^ 
and  Amendeo  Heavy'j  .'y  * 
Banking,  and  Tiading  Credit 
Accounting  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  clarification  of 
comment  period  and  opportunity  to 
request  public  hearing. 


SUMMARY:  This  action  transmits  a 
clarification  to  the  preamble  of  the 
Notice  of  Proposed  Rulemaking  (NPR>.1) 
published  in  the  Federal  Register  at  (58 
FR  32474)  on  June  10.  1993.  Although 
a  public  hearing  is  scheduled  to  be  held 
on  July  15.  1993  on  other  provisions  in 
that  NPRM,  EPA  is  not  at  this  time 
planning  to  hold  a  public  hearing  for  the 
proposed  Averaging,  Banking,  and 
Trading  (ABT)  provisions  in  that 
document. 

As  such,  the  written  comments  on  the 
proposed  ABT  provisions  must  be 
submitted  on  or  before  August  2, 1993, 
and  not  on  or  before  30  days  from  the 
conclusion  of  the  public  hearing  on  the 
other  pro\isions  in  that  NPRM. 
However,  at  this  time  EPA  is 
providing  interested  persons  with  the 
opportunity  to  request  a  public  hearing 
on  the  proposed  ABT  provisions.  If  such 
a  hearing  is  requested,  it  wdll  be  held  on 
July  15,  1993  at  the  address  noted 
below,  and  the  comment  period  will  be 
extended  as  noted  below. 
DATES:  All  requests  for  a  hearing  on  the 
ABT  provisions  should  be  made  to  the 
contact  below  en  or  before  July  8.  1993. 
If  a  hearing  on  the  ABT  provisions  is 
requested,  it  will  be  held  on  July  15. 
1993  at  the  address  noted  below. 

Written  comments  on  the  proposed 
ABT  provisions  must  be  submitted  on  or 
before  August  2. 1993,  if  no  hearing  is 
held  on  these  provisions,  or  on  or  before 
30  days  from  the  conclusion  of  the 
hearing,  if  a  hearing  is  held  on  these 
provisions. 

ADDRESSES:  As  indicated  in  the  original 
notice,  interested  parties  may  submit 
written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-92-30 
at  the  following  address;  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SVV..  Washington.  DC  20460. 
The  docket  is  available  for  public 
inspection  from  8:30  a.m.  until  12  noon 
and  from  1;30  p.m.  until  3;30  p.m. 
Monday  through  Friday.  A  reasonable 


fee  may  be  charged  for  copj-ing  docket 
materials. 

If  a  public  hearing  is  requested,  it  will 
be  held  in  conjunction  with  the  hearing 
on  the  other  provisions  of  the  NPRJ4  at 
Domino's  Farms.  24  Frank  Lloyd  Wright 
Drive.  Ann  Arbor.  MI  48105  (Telephone; 
(313)  930-4258)  in  the  Ulrich  Room  at 
9;00  a.m.  on  July  15, 1993.  The  contact 
listed  below  may  be  contacted  to 
determine  whether  a  public  hearing  has 
been  requested  and  will  be  held  on  the 
ABT  provisions. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Paulina  Chen.  U.S.  EPA  (5405J]. 
Manufacturers  Operations  Division,  401 
M  Street.  SW.,  Washington,  DC.  20460, 
Telephone:  (202)  233-9249. 

Dated;  June  28,  1993. 
Carol  M.  Browaer, 

Administratar. 

[FR  Dor.  93-15692  Filed  6-30-93;  8:45  am] 
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Radio  Br„c::cas!  '5  S;'-'.  c^;s 
Lmdf.bOiy  and  Steciing,  KS 

AGENC/;  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  en  a  petition  filed  by  E.  Jerry 
Davies  and  Diane  Davies  dA)/a  JD 
Communications  proposing  the 
substitution  of  Channel  238C3  for 
Channel  240A  at  Lindsborg,  Kansas,  and 
modification  of  the  license  for  Station 
KQNS-FM  to  specify  operation  on 
Channel  238C3.  The  coordinates  for 
Channel  238C3  are  38-40-00  and  97- 
41-30.  To  accommodate  Channel  238C3 
at  Lindsborg  we  shall  propose 
substituting  Channel  234A  for  vacant 
Channel  239A  at  Sterling,  Kansas,  at 
coordinates  38-12^2  and  98-12-12.  If 
no  applications  for  Channel  23QA  at 
Sterling  are  filed  during  the  comment 
period,  we  shail  delete  the  channel  and 
no  substitute  allotment  will  be  made  to 
Sterling.  We  shall  propose  to  modify  the 
license  for  Station  KQ^:S-FM  in 
accordance  with  §  1.420(g)  of  the 
Commission's  Rules  and  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  the  channel  or  require  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
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DA  fES  Comnients  must  bo  filf d  on  oj 
before  August  16,  1993,  and  reply 
romments  on  or  before  Augiist  31,  1993. 
ADDRESSES:  Federal  Communications 
Ci.mmi.=;sion,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  E.  Jerry  Davies 
and  Ehane  Davie.s.  d/bfa  JD 
Communications.  P.O.  Box  1069, 
NfcPherson,  Kansas  67460. 
FOR  FURTHER  WFORMATKW  CONTACT: 
Kathleen  Scheurle.  Nf,^ss  Nkdia  Bureau. 
(202)  634-6530 

SUPPLEMENTARY  JNrORMATlON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Prop.nsed  Rule  Making.  MM  Docket  No. 
93-172.  adopted  June  9,  1993,  end 
released  June  25,  1993.  The  full  text  of 
this  Commission  decision  is  available 
for  in.spection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239).  1991  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purriiased  from  the 
Cnramission's  copy  contractors, 
l.itemational  Transcription  Services, 
Inc.,  2100  M  Street,  KW..  suite  140. 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
tliis  proceeding. 

Members  of  ihe  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  aliotm.ents. 
S^e  47  CFR  1.1204rb)  for  rules 
Sn\  erriing  permissible  ex  parte  contact. 

For  information  regarding  proper 
hling  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Li«:t  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commuaications  Commission 

Michael  C.  Ruger, 

C  "?.?/,  Allocations  Bmnch,  Policy  and  Bules 

Division,  Mass  Media  Bureau. 

[■"R  Doc.  93-15534  Filod  6-30-93  8:45  am] 


[MM  Docket  No.  93-170,  RM-«250I 

^---:  :•  B-:  :i~.:  isting  Services;  Bemidil, 

Au£NCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


s  '."MARY:  This  document  requests 

1  orr.raents  on  a  petition  filed  by  Thomas 


J.  Lijewski  proposing  the  allotment  of 
Channel  238C1  to  Bemidji,  Minnesota, 
as  that  community's  third  FM  broadcast 
ser\ice.  Channel  238C1  can  be  allotted 
to  Bemidji  without  a  site  ppstriction  at 
coordinates  47-23-49  and  94-52-49. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Com  men  is  must  be  filed  en  or 
before  August  16,  1993.  and  reply 
comments  on  or  before  Augu.st  31,  1993 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows- 
Timothy  E.  Welch.  Dean  George  Hill  & 
Welch,  1330  New  Hampshire  Avenue. 
NW.,  suite  113,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPt^E.'t •-'*;:,  •*^'':.K-,'ATiON:Thisisa 
summar,  ot  Vr.e  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-170  adopted  June  8, 1993.  and 
released  June  25,  1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239),  1919  M  Street,  MV.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington.  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204fb)  for  rales 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1,420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Coinn::unications  Cor3n;b.sion. 
Michael  C.  Ruger, 

Chief,  Allocations  Bmnch.  Policy  end  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  93-15533  Filed  6-30-93.  8  45  e.TiI 
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47  CFR  Part  73 

[MM  Docket  No.  93-174,  RM-8263] 

Radio  Broadcasting  Services; 
Owensville  arvd  Versailles,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  mle. 


SUMMARY:  This  document  requests 
comm.ents  on  a  petition  filed  by  Twin 
Lakes  Communications,  Inc.,  proposing 
the  substitution  of  Channel  236C3  for 
Channel  236A  at  Versailles,  Missouri, 
and  modification  of  the  license  for 
Station  KLGS  (FM)  to  specify  operation 
on  the  higher  class  channel.  The 
coordinates  for  Channel  236C3  at 
Versailles  are  38-23-27  and  92-38-06. 
We  shall  propose  to  modifj-  the  license 
for  Station  KLGS  (FM)  in  accordance 
with  §  1.420(g)  of  the  Commission's 
Rules  and  will  not  accept  competing 
expressions  of  interest  for  the  use  of  the 
channel  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties.  To  accommodate 
the  upgrade  at  Versailles,  we  shall 
propose  to  substitute  Channel  237A  for 
Channel  237C2  at  Owensnlle.  Missouri, 
at  coordinates  38-15-22  and  91-32-04. 
DATES:  Comments  must  be  filed  on  or 
before  August  16, 1993,  and  reply 
comments  on  or  before  August  31,  1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Frank  R. 
Jazzo,  Fletcher.  Heald  &  Hildreth,  1300 
North  17th  Street,  llth  Floor.  Ross1\ti. 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-174.  adopted  June  10,  1993,  and 
released  June  25, 1993.  The  full  text  of 
this  Commission  decision  is  avsiJable 
for  inspection  and  copying  during 
norma)  business  hours  in  the 
Commission's  Reference  Center  (roori 
239),  1919  M  Street.  NW.,  Washiifgton, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20036.  (202)  857-3800 

Provisions  of  the  Regulatory     - 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
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Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  415  and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fedi-ral  Cnmiminications  Ci)mmission. 
Michael  C.  Roger. 

Cbirf.  Allocations  Brrtnch.  Policy  and  Rules 
Division.  Mass  Medio  Bureau 
IFR  Doc  93-155J0  Filed  6-30-93;  8:45  am) 
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Docket  No.  S3-16;  Notice  1] 
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Exe'^pfiO'^  F-om  Vehicle  Theft 
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iGENCY:  National  Highway  Traffic 

fety  Administration  (NHTSA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPR.M). 

SUMMARY:  This  notice  proposes  to 
amend  the  agency  regulation  on 
e.xempting  high  theft  lines  to  conform  to 
the  amendments  made  by  the  "Anti  Car 
Theft  Act  of  1992"  to  Title  VI  ("Theft 
Prevention")  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  As 
amended.  Title  VI  limits  the  number  of 
high  theft  motor  vehicle  lines  that  may 
be  exempted  from  the  parts  marking 
requirements  of  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard.  For 
each  model  year  through  model  year 
1996,  a  manufacturer  may  petition  for 
exemptions  for  up  to  two  additional 
lines  of  its  passenger  motor  vehicles. 
For  the  four  year  period  beginning  with 
model  year  1997  and  ending  with  model 
year  2000.  a  manufactuier  may  petition 
for  an  exemption  for  only  one  additional 
line  of  its  passenger  motor  vehicles  for 
each  year. 

DATES:  Comments  must  be  received  on 
or  before  August  16,  1993. 
;,:::  =  HS?£S:  All  comments  should  refer 
to  t.:e  uucket  number  and  notice 
number  cited  in  the  heading  of  this 
notice  and  be  submitted,  preferably  in 


10  copies,  to:  Docket  Section,  room 
5109,  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Docket 
hours  are  from  9:30  a.m.  to  4  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  A.  Gray.  Office  of  Market 
Incentives.  NHTSA,  400  Seventh  Street. 
SW..  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740 

SUPPLEMENTARY  INFORMATION: 

Motor  Vehicle  Thef^  Law  Enforcement 
Act  of  1984 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Pub.  L.  98- 
547)  (Theft  Act),  added  Title  VI  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (Cost  Savings  Act). 
Pursuant  to  Title  VI.  NHTSA 
promulgated  49  CFR  part  541.  titled 
"Federal  Motor  Vehicle  Theft 
Prevention  Standard."  Part  541 
establishes  performance  requirements 
for  inscribing  or  affixing  identification 
numbers  onto  certain  major  original 
equipment  and  replacement  parts  of 
high  theft  lines  of  passenger  motor 
vehicles. 

Section  605  of  Title  VI  permits 
manufacturers  to  petition  NHTSA  to 
exempt  high  tlieft  vehicle  lines  from  the 
Theft  Prevention  Standard.  To  be 
exempted,  a  high  theft  line  must  satisfy 
two  conditions.  First,  a  line  must  be 
equipped  with  an  antitheft  device  as 
standard  equipment  on  the  entire  line 
for  which  its  m.anufacturer  seeks  an 
exemption.  Second.  NHTSA  must 
determine  that  such  antitheft  device  is 
likely  to  be  as  effective  as  parts  marking 
in  reducing  and  deterring  motor  vehicle 
theft  As  originally  enacted,  section  605 
allowed  the  agency  to  grant  an 
exemption  for  not  more  than  two  lines 
of  any  manufacturer  for  the  initial 
model  year  (model  year  IGS/)  t"  which 
the  vehicle  theft  prevention  standard 
applies,  and  two  additional  lines  of  any 
manufacturer  for  each  subsequent 
model  year. 

Regulations  governing  the  granting  of 
exemptions  are  set  forth  in  49  CFR  part 
543,  "Exemption  from  Vehicle  Theft 
Prevention  Standard."  Part  543  sets  out 
procedures  for  manufacturers  to  follow- 
in  preparing  and  submitting  petitions 
for  exemption  from  the  parts  marking 
requirements  of  part  541.  It  also  sets 
forth  procedures  for  NHTSA  to  follow  in 
processing  those  petitions  and 
determining  whether  they  should  be 
granted. 

Anti  Car  Theft  Act  of  1992 

The  "Anti  Csr  Theft  Act  of  1992" 
(ACTA),  which  became  law  on  October 


25,  1992.  amended  Title  VI  of  the  Cost 
Savings  Act.  Title  VI  was  amended  to 
redefine  "passenger  motor  vehicle"  to 
include  "any  multipurpose  passenger 
vehicle  and  light-duty  truck  that  is  rated 
at  6,000  pounds  gross  vehicle  weight  or 
less  "  (See  section  601(1)  of  Title  VI.) 
Before  the  amendment  of  Title  VI, 
"passenger  m.otor  vehicle"  was  defined 
for  the  purposes  of  Title  VI  to  include 
passenger  cars  only.  The  effect  of  the 
redefinition  is  that  certain  light-duty 
truck  lines  and  muUipurpose  passenger 
vehicle  lines  may  be  determined  to  be 
likely  high  theft  vehicles,  and  thus,  may 
be  subject  to  the  parts  marking 
requirements  of  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard  (49 
CFR  part  541).  If  the  lines  are  designated 
as  high  theft  lines,  manufacturers  of 
certain  light-duty  trucks  and 
multipurpose  passenger  vehicle  lines 
may.  under  the  procedures  in  part  543, 
petition  for  exemption  of  these  lines 
from  the  parts  marking  requirements  of 
part  541. 

The  Title  VI  amendment  giving  rise  to 
this  proposal  restricts  the  number  of 
exemptions  from  parts  marking  that  may 
be  granted  to  any  manufacturer  of  high 
theft  passenger  motor  vehicle  linos.  As 
a  result  of  the  amendments  to  section 
605(a)(2J  of  Title  VI.  the  agency  may 
continue  to  grant  exemptions  for  two 
high  theft  lines  per  manufacturer  per 
year,  from  the  present  through  MY  1996. 

For  each  subsequent  modol  year  through 
model  year  1996,  the  Secretary  may  grant 
exemption  for  not  more  than  2  additional 
lines  of  any  manufacturer  *  *  * 

However,  for  the  next  four  years.  Title 
VI  states  that: 

For  MY  1997  through  MY  2000.  [NHTSA] 
may  grant  such  an  exemption  for  not  more 
than  1  additional  line  of  any  manufacturer 

*       *       • 

Amended  Title  \1  also  states  that, 
after  MY  2000.  the  grantinp.  of  any 
further  e.xemptions  would  be  contingent 
on  a  determination  by  the  U.S.  Attorney 
General  whether  the  antitheft  devices 
are  an  effective  substitute  for  parts 
marking  in  substantially  inhibiting 
vehicle  theft.  If  the  Attorney  General 
determines  that  the  devices  are  not 
effective,  no  more  expmptions  from  the 
parts  marking  requirements  could  bo 
issued.  If  the  Attorney  General 
determ.ines  that  the  devices  are 
effective,  the  determination  is  to  be 
accompanied  with  a  recommendation  as 
to  the  number  of  exemptions  which  may 
be  granted  from  the  parts  marking 
requirements.  The  Attorney  General's 
determination  must  be  made  by 
December  1999.  See  section  602(f)(5)  of 
Title  VI. 
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In  response  to  the  amGndments  to 
section  605.  NHTSA  proposes  to  amend 
part  543  to  conform  it  to  the  new 
statutory  restrictions  on  the  number  of 
exemptions  from  the  parts  marking 
requirements  of  part  541.  NHTSA 
proposes  to  amend  part  543  to  state  the 
number  of  vehicle  lines  for  which  a 
manufacturer  may  petition  for 
exemption  for  each  model  year  through 
MY  2000.  More  specifically,  NHTSA 
proposes  that  for  each  model  year  , 
through  model  year  1996,  a 
manufacturer  may  petition  for 
exemptions  for  up  to  hvo  additional 
lines  of  its  pa-j.^^enger  motor  vehicles. 

For  each  mouel  year  from  model  year 
1997  through  model  year  2000,  the 
agency  proposes  that  a  manufacturer 
may  petition  for  exemptions  for  only 
one  additional  line  of  its  passenger 
motor  vehicles.  NHTSA  recognizes  that 
section  G05  is  less  clear  about  the 
number  of  exemptions  that  may  be 
granted  for  model  years  1997  through 
2000  than  for  the  years  preceding  that 
period.  While  the  sentence  in  the  statute 
regarding  exemptions  for  model  years 
through  model  year  1906  explicitly 
states  that  two  lines  may  be  exempted 
'|f)or  each  subsequent  model  year,"  the 
sentence  regarding  the  model  years  1996 
through  2000  period  dees  not  contain 
iny  similar  language. 

For  guidance  in  resolving  this 
ambiguity,  the  agency  corsulted  the 
'►^gislative  history  of  the  "Anti  Car  Theft 
Act  of  1992."  The  following  comments 
from  Representative  John  Dingell. 
Chairman  of  the  House  Committee  on 
F nergy  and  Commerce  expressly 
iddress  the  issue  of  how  many 
•'xemplions  from  parts  marking  each 
nanufacturer  may  petition  for  model 
.  ears  1997  through  2000: 

*   *   *  the  It'gislation  continues  the  present 
■exemptions  under  Section  605(a)  for  antitheft 
devices  and  a  manufacturer  may  add  two 
care  lines  annually  for  3  model  years  and 
^en  one  additional  car  line  annually  for  4 
;:5ore  model  years.  (Emphasis  added.)  (See 
Congressional  Record— House  of 
representatives  October  5, 1992,  af  pace  H 

nso.) 

This  legislative  history  is  strong 
I '.  idence  that  Congress  intended  to 
permit  each  manufacturer  to  petition 
NHTSA  to  grant  an  exemptictn  for  only 
ne  additional  line  of  its  passenger 
notor  vehicles  from  parts  marking  for 
'  jch  of  model  years  1997  through  2000. 
Accordingly,  in  this  notice,  NHTSA 
proposes  to  amend  49  CFR  part  543  to 
permit  a  manufacturer  to  petition 
NHTSA  to  grant  an  exemption  for  only 
one  additional  hne  of  its  pa.ssenger 
'iiotor  vehicles  for  each  of  model  years 
l'^97  through  2000. 


NHTSA  is  not  proposing  t  j  aaurK;ss 
exemptions  for  model  years  after  MY 
2000,  since,  as  discussed  above,  any 
such  exemptions  are  contingent  upon 
the  Attorney  General's  determination  to 
be  made  in  1999. 

Finally,  NHTSA  proposes  that  a 
minor  amendment  be  made  to  reflect  the 
fact  that  petitions  could  be  submitted 
under  part  543  for  light-duty  trucks  and 
multipurpose  passenger  vehicles,  as 
well  as  passenger  cars. 

This  proposed  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  tl5  U.S.C.  2020),  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  m»y  file  suit 
in  court. 

Regulatory  Impacts 

J.  Executive  Order  J 2291 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither 
"major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department 
of  Transportation  regulatory  policies 
and  procedures.  This  proposal  simply 
sets  forth  amendments  conforming  part 
543  to  the  amendments  to  Title  VI.  The 
proposal  itself  would  have  no  impacts 
on  the  manufacturers  of  passenger 
motor  vehicles. 

Accordingly,  NHTSA  does  not  believe 
that  this  proposed  rulemaking  would 
affect  the  impacts  described  in  the 
regulator>-  evaluation  prepared  for  the 
proposal  leading  to  the  establishment  of 
part  541.  Therefore,  a  separate 
regulatory  evaluation  has  not  been 
prepared  for  this  proposed  rule. 
Interested  persons  may  wish  to  examine 
the  reguIator>'  evaluation  for  part  541  as 
originally  proposed.  Copies  of  that 
evaluation  have  been  placed  in  Docket 
No.  T-84-01;  Notice  4,  and  may  be 
obtained  by  writing  to:  National 
Highway  Traffic  Safety  Administration, 
Docket  Section,  room  5109,  400  Seventh 
Street,  S'.V..  Washington,  DC  20590. 

2.  Small  Business  Impacts 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that"  this  proposed 
rule  would  not,  if  promulgated  as  a  final 
rule,  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  already  noted,  this  proposal 
simply  sets  forth  amendments 


Lcjnluniui.g  Tcirt  543  to  ll»«  amfcutiineiUs 
to  Title  VI.  The  proposal  itself  would 
have  no  impact  on  the  manufacturers  of 
passenger  motor  vehicles  or  on  small 
organizations  or  governmental  units  thai 
purchase  passenger  motor  vehicles. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that,  if  adopted  as 
a  final  rule,  it  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

4.  Papenvork  Reduction  Act 

The  procedures  in  this  proposed  rule 
for  manufacturers  to  submit  petitions  for 
exemption  from  parts  marking  to 
NHTSA  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  part  543 
have  been  submitted  to  and  approved  by 
the  OMB,  puisuant  to  the  requirements 
of  the  Paperworfc  Reduction  Act  (44 
U.S.C.  3501  et  seq).  This  collection  of 
information  has  been  assigned  0M3 
Control  No.  2127-0342  ("Petitions  for 
exemption  from  the  vehicle  theft 
prevention  standard")  and  has  been 
approved  for  use  through  July  31,  1995. 

5.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Ebcecutive  Order 
12612,  and  it  has  been  determined  thai 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (See  49  CFR  553.21.) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidenti.il 
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information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  (See  49  CFR  part 
512.) 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  materials. 


Those  persons  desi'ing  to  be  notilied 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 
List  of  Subjects  in  49  CFR  Part  543 

Administrative  practice  and 
procedure.  National  Highway  Traffic 
Safety  Administration,  reporting 
requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  543  be 
amended  as  follows; 

PART  543— {AMENDED] 

1.  The  authority  citation  for  part  543 
would  continue  to  read  as  follows; 

Authority:  15  U.S  C.  2025;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  543.5(a)  would  be  revised 
to  read  as  follows; 

§543.5     Petition;  Ge   »--'   -^i- •e'~e"'s, 

(a)  For  each  model  year  through 
model  year  1996.  a  manufacturer  may 


petition  NHl  ;3A  to  ^rant  exemptions  for 
up  to  two  additional  lines  of  its 
passenger  motor  vehicles  from  the 
requirements  of  Part  541.  For  each  of 
model  years  1997  through  2000,  a 
manufacturer  may  petition  NHTSA  to 
grant  an  exemption  for  one  additional 
line  of  its  passenger  motor  vehicles  from 
the  requirements  of  part  541. 

•  *        «        •        * 

3.  Section  543.6(a)  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  paragraph  (a)(1)  would  be 
revised  to  read  as  follows; 

rr.3~     Da- t     ■    specific  content 
,'eq-..'e:r.er;t3. 

(a)  Each  petition  for  exemption  filed 
under  this  part  must  include; 

(1)  A  statement  that  an  antitheft 
device  will  be  installed  as  standard 
equipment  on  all  vehicles  in  the  line  for 
which  an  exemption  is  sought; 

•  •        •        •        • 
Issued  on:  June  28.  1993. 

Barrj'  Felrice, 

Associate  Administrator  for  Rulemaking 

(FR  Dec.  93-15536  Filed  6-30-93;  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agerx:y  decisjoos  and 
Oilings.  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
e'atements  of  organi2at)on  and  functions  are 
e»amples  of  documents  appearing  in  t^^is 


DEPAPTMENT  OF  AGRICULTl'RB 

¥  o '  ■"'■■  e  I j  r,  :^ '  fi  s  v !  e  •>  b  y  O  ^  ■  ■-  e  :■  i 
tAanayoTQnt  and  Budy^t 

June  25, 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  oflen  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Nd.:-e  a;id  telephone  number  of  the 
ve  !  ;,      n'act  person. 

i^u'^st '( j;.s  auout  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
■  uppnrting  documents  may  be  obtained 
'    rn  Department  Clearance  Officer, 
rsDA.  OIRM,  room  404-\V  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Reinstatement 

•  Fi'-e-s  Sfcr.ice 

•  rorest  i;.du«t.-y  Survey  of  California 
a,nd  Oraerin 

•  One  {i'r:p  or.lv 

•  Busmessos  or  other  for-profit;  small 
businesses  or  organizations;  500 
responses,  250  hours 

•  George  R  Sampson  (907)  474-3303 
DonaJd  E.  Hulcher, 

Depur/  Department  Citarjncf  Qf^ic^r. 

iFR  Doc.  93-15477  Filed  6-30-93   6  45  ami 
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p'ogrsm,  Cetern-.ir:A:,on  ot  Primary 
Pi-rpcse  of  Pfogran  Payments  for 

Z:"Z-6B'B^\or.  as  E-ci  \,.::^t'8  ^■•.■n 
:r.cD;i!e  under  SeC',:./-.  '.'.o  c'  "-t' 

*    =   CY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination. 

"> '>'  »A^Y:  The  Secretary  of  Agriculture 

i;as  determined  that  all  State  cost-share 
payments  made  to  individuals  by  the 
State  of  South  Carolina  under  the  South 
Carolina  Hugo  Incentives  Program  are 
made  primarily  for  the  purpose  of 
restoring  the  environment,  improving 
forests,  and  providing  Hildlife  habitat  in 
South  Carolina.  This  determination  is 
made  pursuant  to  section  126  of  the 
Internal  Revenue  Code  and  subject  to  a 
subsequent  determination  by  the 
Secretary  of  the  Treasury,  will  permit 
recipients  of  these  cost-share  payments 
to  exclude  them  from  gross  income  for 
Federal  income  tax  purposes  to  the 
extent  allowed  by  the  Internal  Revenue 


FOh  FUKThER  iNFORWATjOSi 


N'ACT: 


F.A.  Dorrell,  Director,  Cooperative 
Forestry  Staff,  Forest  Service,  USDA, 
P.O.  Box  96090.  Washington,  DC  20090- 
6090,  (202)  205-1389. 

SUPPLEMENTAflY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  the  Revenue  Act 
of  1978,  and  the  Technical  Corrections 
Act  of  1979.  26  U.S.C.  126.  provides  that 
certain  payments  made  to  persons  under 
State  cost-share  conservation  programs 
may  be  excluded  from  the  recipient's 
gross  income  for  Federal  income  tax 
purposes  if  the  Secretary  of  Agriculture 
determines  that  payments  are  made 
"primarily  for  the  purpose  of  soil  and 
water  conservation,  protecting  or 
restoring  the  environment,  improving 
forests,  or  providing  a  habitat  for 
wildlife."  To  make  a  "primary  purpose" 
determination,  the  Secretary  evaluates  a 
cost-share  conservation  program  based 
on  criteria  set  forth  at  7  CFR  part  14. 
Following  a  dethrn-  r.r.'ion  by  the 
Secretarv  ..f  A^r    Litu.e,  the  Secretary 
of  the  Treasurv'  must  then  determine 
that  payments  made  under  these 
conservation  programs  do  not 
substantially  inrjrease  the  annual 
income  denved  from  the  property 
benefited  by  the  payrripnts. 


The  South  Carolina  Hugo  Incentives 
Program  is  a  cost-share  conservation 
program  operated  under  the  authority  of 
South  Carolina  Code  48-23-90.  It  is 
funded  through  grants  from  the  Forest 
Service.  U.S.  Department  of  Agriculture, 
under  the  authority  of  section  3  of  the 
Cooperative  Forestry  Assistance  Act  of 
1978.  as  amended  by  the  Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (16  U.S.C.  1201).  Authority 
for  funding  of  the  program  is  from 
Public  Law  101-512.  Department  of  the 
Interior  and  Related  Agencies 
Appropriation  Act  of  1990.  The  program 
provides  financial  assistance  to 
nonindustrial  private  landowners  to 
reforest  timber  stands  damaged  by 
Hurricane  Hugo,  primarily  for  the 
purpose  of  restoring  the  environment, 
improving  forests,  enhancing  growth  of 
forest  products,  and  providing  wildUfe 
habitat.  The  program  is  administered  by 
the  State  Forester  under  the  auspices  of 
the  South  Carolina  Forestry 
Commission. 

Program  objectives  are  achieved 
through  the  development  and 
implementation  of  forest  management 
plan  approved  by  a  Commission  forefter 
for  an  eligible  landowner.  To  obtain 
approval,  the  plan  must  include  forest 
management  practices  that  ensure  both 
forest  productivity  and  environmental 
protection  of  the  lands  to  be  treated 
under  the  management  plan.  Program 
objectives  are  further  achieved  through 
the  installation  of  silvicultural  practices, 
approved  by  the  State  Forester,  aimed  at 
regenerating  and  restoring  commercial 
timber  stands  significantly  damaged  by 
Hurricane  Hugo.  Approved  practices 
must  include  site  preparation,  natural 
and  artificial  reforestation,  and  control 
of  undesirable  vegetation  for 
reforestation  purposes. 

Having  carefully  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  for  tlie  South 
Carolina  Hugo  Incentives  Program  using 
the  criteria  set  forth  in  7  CFR  part  14, 
the  Secretary  of  Agriculture  has 
concluded  that  the  cost-share  payments 
for  implementing  approved  reforestation 
practices  under  this  program  are  made 
to  eligible  persons  primarily  for  the 
purposes  of  protecting  or  restoring  the 
environment,  improving  forests,  and 
providing  wildlife  habitat. 

A  copy  of  the  primary  purpose 
determination  as  signed  by  the  Assistant 
Secretary  for  Not  .rn!  Resources  and 
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Er.vironment  on  June  14. 1993.  is  set  out 

ai  tJne  end  of  this  notice. 

D^i^rniination 

As  required  by  section  126(b)  of  the 
Internal  Revenue  Cede  of  1954.  as 
amended,  the  authorizing  legislation, 
regulations,  and  operating  procedures 
regarding  the  South  Carolina  Hugo 
Incentives  Program  have  been  examined 
in  accordance  with  the  criteria  set  out 
in  7  CFR  part  14.  Based  on  this 
examination,  I  hereby  determine  that 
those  cost-share  payments  made  for 
planning  and  installirg  reforestation 
practices  under  this  program  are 
primarily  for  the  purpose  of  protecting 
or  restoring  the  environment,  improving 
forests,  and  providing  wildlife  habitat. 
Subject  to  fuf.ner  determination  by  the 
Secretary  of  the  Treasury,  that  payments 
made  under  these  conservation 
programs  do  not  substantially  increase 
the  anr.ual  income  derived  from  the 
property  benefited  by  these  payments, 
this  deterrr.ina'jor.  perrp.'.'s  p^ivTient 
recipip.-;ls  to  excluae  tT:;:T:  i^rcss  income. 
for  Federal  income  tax  purposes,  all  or 
part  of  the  cost-«iharp  payments  made 
under  said  pro^rarri  to  ine  extent 
allowed  by  the  Interna!  Revenue 
Service. 

Dated:  June  14.  1993. 
lamec  R.  Lyona, 
A , s  41  j.n t.  ^ificr^taryfor  Natural  Fesources  & 

[FR  Dc)f-  93- -,5503  Filed  6-30-93;  8:45  am] 
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Office  of  th«  A»»l8tent  Secretary  for 
Food  srxj  Consumer  Service* 

Deve<op<n«nt  of  th«  United  States  Plan 
of  Action  for  Nutrition  !n  Reeponse  to 
the  Intamatlonal  Conference  on 
Nutrition  (!CN):  Opportunity  To  ProvSde 
Written  Comment*,  Meeting 


AGewCY:  Office 

StK;r«tary  for  Fc 
St'r\':rp3-  I'Sn.-*. 

ACnow:  Notice 


:  the  As'.is't;:' 
rJ  and  Ctinsumer 


SUMI4ARY:  The  Department  of 
.^sr.i-'jUura  fUSD.^),  the  [Itepartmerit  of 
Healtn  and  Human  Ser/;cas  (DHHS). 
ar.d  the  .Agency  fur  international 
D'jveiopm.ent  (USAJD!  ia;  announce  the 
tivaiiftbility  of  the  World  Declaration 
and  Plan  of  .ActMjn  'or  N  I'r'ion 
nssuitiiig  fiom  *h;?  lr!;er;a:ional 
Conference  on  Nutrition:  (b)  announce  a 
pub.ic  meeting  to  scaat  input  for  the 
development  i)f  the  U.S,  Plan  of  Action 
for  Nutrition  and  (r)  invite  w.-;tten 
public  proposals  and  comments  by 
September  7.  1993 


DATES:  To  be  assured  of  consideration, 
written  proposals  for  the  U.S.  Plan  on 
Action  for  Nutrition  should  be 
postmarked  no  later  than  September  7. 
1993.  The  public  meeting  will  be  held 
at  the  Department  of  Agriculture.  14th 
and  Independence  Ave.,  SW., 
Administration  Bldg..  room  107A,  on 
August  4, 1993  from  9:30  am  to  4  p.m. 
ADDRESSES:  Written  proposals  and 
comments  on  the  U.S.  Plan  of  Action  fcr 
Nutrition  should  be  sent  to  Frances 
Zom,  Food  and  Nutrition  Service 
(USDA).  room  206,  3101  Park  Center 
Drive.  Alexandria.  VA  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
(1)  For  a  copy  of  the  ICN  World 
Declaration  and  Plan  of  Action  for 
Nutrition,  write  to  Floyd  Miles.  Food 
and  Nutrition  Service  (USDA),  room 
206,  3101  Park  Center  Drive. 
Alexandria,  VA  22302  or  phone  (703) 
305-2115.  (2)  For  additional 
information  regarding  the  U.S.  Plan  of 
Action  for  Nutrition  contact  Jill  Randell, 
Food  and  Nutrition  Service  (USDA). 
room  206.  3101  Park  Center  Drive, 
Alexandria,  VA  22302  or  phone  (703) 
305-1112;  Neil  Gallagher.  Office  of 
International  Cooperation  and 
Development.  Department  of 
Agriculture,  room  3005  South  Building, 
14th  and  Independence  Ave.,  SW., 
Washington,  DC  20250-4300;  (202)  fiPf- 
1817,  Linda  Meyers,  Office  of  Disease 
Prevention  and  Health  Promotion,  U.S 
Public  Health  Service,  DHHS.  330  C 
Street,  SW.,  room  2132  Swilzer  Bldg  . 
Washington,  DC  20201,  (202)  205-9007. 
or  Eunyong  Chung,  Office  of  Nutrition . 
USAID,  SA#18,  room  411,  Washington, 
DC  20523-1808,  (703)  875-40 '4 
StJPPLEMENTARY  INFORMATION;  The 
International  Conference  on  Nutrition 
(ICN)  was  held  in  Rome,  Italy,  in 
December  1992.  It  was  jointly  sponsored 
by  the  Food  and  Agricultxire 
Ch^anization  of  the  United  Nations 
(FAO)  and  the  World  Health 
Organization  (WHO). 

The  World  Declaration  and  Plan  of 
Action  for  Nutrition  were  submitted  to 
the  ICN  and  their  contents  were 
discussed,  revised  and  unanimously 
approved  by  delegates  from  159 
countries  and  the  European  Economic 
Community.  Nongovernment 
organizations  and  private  business 
groups  also  participated  in  the 
discussions.  The  nine  subject  e:^as 
identified  in  the  approved  Plan  of 
Action  were:  (1)  Incorporating 
nutritional  objectives,  considerations, 
and  components  into  development 
policies  and  programs;  (2)  Improving 
household  food  security;  (3)  Protecting 
consumers  through  improved  food 
quality  and  safety;  (4)  Preventing  and 


managing  infectious  diseases;  (5) 
Promoting  breastfeeding;  (5)  Caring  for 
the  socio-economically  deprived  and 
nutritionally  vulnerable;  (7)  Preventing 
ard  controlling  specific  micronutritient 
deficiencies:  (8)  Promoting  appropriate 
diets  and  healthy  hfestyles;  and  (9) 
Assessing,  analyzing  and  monitoring 
nutritional  situations.  All  govomraents 
have  been  asked  to  prepaj^e  or  improve 
national  plans  of  action  and  policies 
based  on  the  principles  and  strategies  in 
the  Worid  Declaration  and  Plan  of 
Action  for  Nutrition  by  the  end  of  1994. 

Public  input,  on  topics  such  as 
programs,  policies  and  research 
activities,  is  requested  for  consideration 
in  developing  the  U.S.  Plan  of  Action 
for  Nutrition.  All  written  proposals, 
comments,  and/or  oral  remarks  should 
note  specifically  v/hich  of  the  above 
topics  are  being  addressed.  This  notice 
is  not  published  pursuant  to  the 
Adm.inistrative  Procedures  Act. 

Dated:  June  25, 1993. 
Ellen  Haas. 

Assistun:  Secre'.ury  for  Food  and  Consumer 
Services,  U.S,  Department  of  Agriculture. 
[FR  Doc.  93-15434  Filed  6-30-93:  8.45  am] 
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Forest  Service 

Establishment  of  Skagit  Purchase  Unit 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  cf  establishment  of 

Skagit  Purchase  Unit. 

SUMMARY:  On  May  21,  1993,  the 
Secretary  of  Agriculture  created  the 
Skagit  Purchase  Unit,  This  purchase 
unit  comprises  820  acres,  more  or  less, 
within  Skagit  County.  Washington.  A 
copy  of  the  Secretary's  estebiishment 
document  which  includes  the  legal 
description  of  the  lands  within  the 
purchase  unit  appears  at  the  end  of  this 
notice. 

E.^FECTIVE  DATE:  The  effective  date  of 
this  purchase  unit  was  May  21,  1993. 

ADDRESSES:  A  copy  of  the  m«p  showing 
tiie  purchase  unit  is  on  n'e  and 
available  for  public  inspection  m  the 
Ot'fice  of  the  Chief  of  the  Forest  Service, 
AL-ditor's  Building,  201  14th  Street. 
SW  ,  Washington,' DC  2n090-^-'?90 

FOR  PJRTMEfl  iNFORMATJON  CONTACT: 
Ralph  Bauman,  '.Ainds  Staff,  Forest 
Service,  USDA,  P  O  Box  96090, 
Washington.  DC  2009O-6C90  (202)  205- 
1248 
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'i'lA. 


Dated:  June  22. 1993. 
)eff  M.  Sirmon, 

Artins  Chiff 


Piji'  hist;  Lmt, 


Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  section 
17.  Public  Law  94-588  (90  Stat.  2949)  a 
purchase  unit  is  being  established  and 
is  described  as  follows: 

Skagit  County,  Washington  Willainette 
Meridian 

T.  35N..R.  lOE. 
Sec.  19:E"2 
Sec.  20;  NW'A 

Sec.  30:  Those  lands  lying  north  of  State 
Highway  20 

The  area  described  aggregate  820 
acres,  more  or  less,  and  is  adjacent  to 
the  Mt.  Baker  National  Forest  boundary. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1, 
1911,  as  amended. 

Dafofi:  May  21,1993. 

^  i :  »  ^   Fj.  t ;  V , 

Setretary-  of  Agriculture. 

irR  Doc  93-15504  Filed  6-30-93;  8;45  anil 
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AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  establishment  of  Sur 
Sur  Purchase  Unit. 

SUMMARY:  On  May  21,  1993,  the 

r-tary  of  Agriculture  created  the  Sur 
Sur  Purchase  Unit.  This  purchase  unit 
comprises  1,714  acres,  more  or  less, 
within  Monterey  and  San  Luis  Obispo 
Counties,  California.  A  copy  of  the 
Secretary's  establishment  document 
which  includes  the  legal  description  of 
the  lands  within  the  purchase  unit 
.ipppflri;  ,-,f  t}>e  end  of  this  notice. 

eFFECTiVt  DATE:  The  effective  date  of 
this  purchase  unit  was  May  21,  1993. 

A.-jOwt^ijcS:  A  copy  of  the  map  showing 
Uie  parcjiiase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service, 
Auditor's  Building,  201  14th  Street, 
S\V.,  Washington,  DC  20090-6090. 

FOR  P'J=^THE.R  iNFCPM*"^i3N  CC"--"'  *.  :t. 

Rdiph  Bauman,  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090  (202)  205- 

i:4F 


Dated:  June  22,  1993. 
Jeff  M.  SirTTji'iri 

Acting  r.' 


Sur  Sur  Pu-(  n «'-*•■ 


<  rill  siunterey  and 
>  unties,  California 


Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  section 
17,  Public  Law  94-588  (90  Stat.  2949)  a 
purchase  unit  is  being  established  and 
is  described  as  follows: 

Monterey  County,  California,  Mount  Diablo 
Base  and  Meridian 

T.24S.,  R.  6E. 
Section  32:  SEV4NEV4,  EV^SEv*.  SWV«SEv« 
Section  33:  WV2SEV4.  W'/i 

San  Lui«  O-iupo  County,  California.  Mount 

DiabU    ".:.n^^'  A  ii'  "•*eridian 

T.25S,.  R.6E. 
Section  3:  hAV'A,  NViSWV«,  SEv«, 

S'/iNEV* 
Section  4:  NVj,  NVzS'/i 
Section  5;  Lots  1  and  5 
Section  9:  Pt.  W'/i  as  described  in  official 

plat  thereof  as  granted  to  Haake  Lands  by 

deed  recorded  April  7, 1976,  Book  1890, 

page  218 

The  area  described  aggregate  1,714 
acres,  more  or  less,  and  are  adjacent  to 
the  Los  Padres  National  Forest, 
California. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1. 
1911,  as  amended. 

Dated:  May  21,  1993. 
Mike  Efipy, 

Secretary  of  Agriculture. 

[FR  Doc.  93-15505  Filed  6-30-93;  8:45  ami 
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Soulhwind  Horse  Auction, 
Westminister,  South  Carolina; 
Correction 

On  June  3, 1993,  a  notice  was 
published  in  the  Federal  Register  (47 
FR  32177)  giving  notice  of  the  deposting 
for  certain  stockyards  listing  their 
facility  number,  name  and  location. 

This  notice  is  to  correct  the  date  of 
posting  assigned  to  Southwind  Horse 
Auction,  Westminister,  South  Carolina. 

SC-149 — Southwind  Horse  Auction, 
Westminister,  South  Carolina,  April  1. 
1991. 

Done  at  Washington,  DC,  this  25th  day  of 
June.  1993 

Harold  W.  Davia,  Dimctor, 

Livestock  Marketing  Division. 

(FR  Doc.  93-15475  Filed  6-30-93;  8:45  am) 
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DEPARTMENT"  OF  COMMERCE 

'■- .;'e'gr-T-Bd«  Zc-net  Boa  id 
:x-"  K  •!  27-93] 

i-G'eigr,  "'■  BOe  Zone  ■  jS-  ••<■. 
O'-'.c    Af:,p.,:;it-„„,^  'or  E.ipans,;„.ri 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Rickenbacker  Port 
Authority  (RPA),  grantee  of  FTZ  138, 
requesting  authority  to  expand  its  zone 
in  Franklin  County.  Ohio,  adjacent  to 
the  Columbus  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  24,  1993. 

FTZ  138  was  approved  on  March  13. 
1987  (Board  Order  351.  52  FR  9319;  3/ 
24/87).  and  it  currently  consists  of  the 
Rickenbacker  Air  Industrial  Park  (1,642 
acres),  located  at  the  Rickenbacker 
International  Airport  on  Route  317  in 
Franklin  County,  Ohio,  some  10  miles 
southeast  of  downtown  Columbus. 
The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  a  tract  (286  acres) 
adjacent  to  the  existing  zone  site,  north 
of  Route  317.  RPA  will  operate  the 
proposed  expansion  site  as  part  of  its 
Rickenbacker  Air  Industrial  Park  and 
zone  project.  A  portion  of  the  tract  is 
owned  by  Spiegel  Properties.  Inc., 
which  plans  to  construct  a  mail  order 
distribution  facility  to  be  operated  by 
one  of  its  affiliates.  Its  initial  use  of  zone 
procedures  would  be  limited  to 
warehousing/distribution  activity. 
In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808,  10-8-91 ),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  (original  and  3 
copies)  is  invited  from  interested  parties 
(see  FTZ  Board  address  below).  The 
closing  date  for  llieir  receipt  is  August 
30,  1993.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  to 
September  14,  1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Port  Director's  Office,  U.S.  Customs 
Service,  Port  Columbus  International 
Airport,  4600  17lh  Avenue,  room  221. 
Columbus,  Ohio  43219. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716. 
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li'h  k  Pennsylvania  .'Vvrtnue   N'-V 

VVishington.  DC  20230. 

::d'.-,:    I  .r."  24.  1993. 
|ohn  I   D«  Pont*.  Jr..  ' 

£x»ct:(/ir  St^retary. 
rv  Dfx   qi  -.^'Hi  Filed  &- 30-93:  8:45  am) 

B(LiJHQ  coot   SB'0-O»-» 


UMI 


[DockBt  No  26-93] 

Fore^gfv-Tr«!>  Zoo«  35— Philadelphia, 
Pennsylvania;  Applicatkxi  fof 
Exp«n»k»o  and  Application  tc-f 
Proceaaing  Meat  Product*  for  Eiport 

A:,  d;  plication  has  been  submitted  to 
ti.e  .^.^.^eign-Trade  Zones  Board  (the 
Board)  by  the  Philadelphia  Regional 
Port  Authority,  grantee  of  FTZ  35. 
requesting  authority  to  expand  its  zone 
in  the  Philadelphia.  Pennsylvania,  area, 
within  the  Philadelphia  Customs  port  of 
entry,  and  requesting  authority  on 
behalf  of  Anoerican  Foodservice 
Corporation  to  process  meat  products 
for  export  under  zone  procedures.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zon-'N  At  as  amended  (19  U.S.C.  81a- 
Ehu,.  a::d  :ae  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  hied 
on  June  21.  1993. 

FTZ  35  was  approved  on  March  24. 
1978  (Board  Order  128.  43  FR  14531;  4/ 
6/78),  and  expanded  on  August  21.  1980 
(Board  Order  162,  45  FR  58388;  9/3/80). 
The  zone  project  currently  consists  of 
three  sites  in  the  Philadelphia. 
Pennsylvania,  area:  Site  J  (39  acres) — 
four  facilities  within  Philadelphia  port 
complex  (M— Pier  78  So.;  JB— Pier  98 
So.  Annex;  JC— Piers  38  &  40;  JD— One 
Brown  St.  Warehouse);  Site  2  (22.36 
acres) — Trans  Freight  Systems 
warehouse,  8415  Envoy  .\venue;  and 
Site  3  (67  acres) — Byberry  site. 
Townsend  and  McNulty  Roads. 

The  applicant  is  now  requesting 
authority  to  expand  its  zone  to  include 
a  cold  storage/food  processing  facility 
(2.7  acres)  located  at  400  Drew  Court. 
King  of  Prussia,  Pennsylvania,  some  20 
miles  west  of  Philadelphia.  The  facility, 
which  is  owTied  and  operated  by 
American  Foodservice  Corporation 
(AFSC).  includes  a  public  cold  storage 
area. 

The  application  also  requests 
authority  on  behalf  of  AFSC  to  process 
bocf  for  export.  The  processing  activity 
involves  producing  hamburger  patties 
for  restaurants.  AFSC  sources  some  50 
pe.'x:8nt  of  its  beef  from  abroad.  All  of 
the  hamburger  processed  under  zone 
procedures  would  be  exported. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808.  lQ-8-91).  a  member  of  the  FTZ 


Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  U.S.  Department  of 
Agriculture  officials  will  be  consulted  as 
part  of  the  review. 

Public  comment  (original  and  3 
copies)  is  invited  from  interested  parties 
(see  FTZ  Board  address  below).  The 
closing  date  for  their  receipt  is  August 
30.  1993.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  to 
September  14.  1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  Regional 

Office.  475  Allendale  Road,  suite  £02. 

King  of  Prussia.  Pennsylvania  19406. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  room  716, 

14lh  4  Pennsylvania  Avenue  NW., 

Washington.  DC  20230 

Dated:  June  24,  1993. 
John  J.  Da  Ponle,  |r^ 
Executive  Secretary. 

IFR  Doc.  93-15582  Filed  6-30-93;  8-45  am) 
atLUNO  cooe  asio-oa-PM 


r  !e  -ational  Trade  Administration 


[A-401-801] 

Antifriction  Bearings  (C;-  er  Tnar 
Tapered  Roller  Bearings i  and  '  ;^f  a 
Thereof  From  Sweden;  Pafiai 
Termination  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  partial  termination  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  initialed  reviews  for  two 
manufacturers/exporters  on  July  6. 1992 
for  the  period  May  1.  1991  through 
April  30. 1992,  (the  POR).  One  of  the 
firms  we  initiated  reviews  for  was  ITT 
Jabsco  covering  sales  of  ball  bearings 
and  parts  thereof  and  cylindrical  roller 
bearings  and  parts  thereof.  We  received 
a  timely  request  for  withdrawal  of  these 
reviews  for  ITT  Jabsco.  Because  there 
were  no  other  requests  for  review  of  this 
company  from  any  other  interested 
parties,  we  are  terminating  these 
reviews  with  respect  to  ITT  Jabsco. 
EFFECTIVE  DATE:  July  1.  1993. 
FOP  FURTHEO  .i.cocjma'iO^.  CCNT*CT- 


Joseph  A.  Fargo,  Michael  Diminich.  or 
Richard  Rim  linger;  Office  of 
Antidumping  Compliance.  U.S. 
Dep)artment  of  Commerce.  Wash  ngton. 
DC  2^230:  telephone:  (2021  482-4733. 
SUPPLEMENTARY  IHfOPMATiCH: 

Background 

On  May  15. 1989.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (54  FR  20900) 
the  antidumping  duty  orders  on  ball 
bearings  (BBs)  and  cylindrical  roller 
bearings  (CRBs)  and  parts  tliereof  from 
Sweden.  On  July  6, 1992.  in  accordance 
with  19  CFR  353.22(c).  we  i.".itiated 
administrative  reviews  of  those  orders 
for  the  period  May  1. 1991  i.'irough 
April  30,  1992  (57  FR  29791). 

We  had  initiated  reviews  for  ITT 
Jabsco  covering  sales  of  ball  bearings 
and  parts  thereof  and  cylindrical  roller 
bearings  and  parts  thereof  during  tae 
period  of  review.  We  received  a  timely 
request  for  withdrawal  of  these  reviews 
for  ITT  Jabsco.  Because  there  were  no 
other  requests  for  review  of  this 
company  from  any  other  interested 
parties,  we  are  terminating  these 
reviews  with  respect  to  ITT  Jabsco.  in 
accordance  with  19  CFR  353 .22(a)(5). 

This  partial  termination  notice  is  in 
accordance  with  section  353.22(a)(5)  of 
the  Department's  Regulations. 

Dated:  June  23, 1993. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  93-15583  Filed  6-30-93;  8:45  air.J 

aiLUNG  CODE  X10-0S-M 


N?.iOnp.i  -Dce^j^'c  an<i  AtT.ospheric 

(Docket  No.  93049-3-3093] 

hOAA  Climate  snd  Global  Changs 
Pre  5  am — Program  Announcement 

AGfeNCV:  ;Niational  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce. 
ACTION:  Notice^ 

summary:  The  Climate  and  Global 
Change  Program  represents  a  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  contribution  to 
evolving  national  and  international 
programs  designed  to  improve  our 
ability  to  observe,  understand,  predict, 
and  respond  to  changes  in  the  global 
environment.  This  program  builds  on 
NO.\As  mission  requirements  and 
longstanding  capabilities  in  global 
change  research  and  prediction.  The 
NOAA  Program  is  a  key  contributing 
element  of  the  U.S.  Global  Change 
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Kesearcii  Program  (USGGRP).  which  is 
coordinated  by  the  interagency 
Committee  on  Earth  and  Environmental 
Sciences.  NOAA's  program  is  designed 
to  complement  other  agency 
contributions  to  that  national  effort. 

NOAA  believes  that  the  Climate  and 
Global  Change  Program  will  benefit 
significantly  from  a  strong  partnership 
with  outside  investigators.  Current 
Program  plans  assume  that  30-35%  of 
the  total  resources  available  {$63.9 
Million  was  requested  in  the  Presidents 
FY94  budget)  will  support  extramural 
efforts,  particularly  those  involving  the 
broad  academic  community. 
Approximately  35%  will  be  applied 
toward  extramural  grants  and 
cooperative  agreements  already  in 
progress  and  those  proposals  submitted 
in  FY93  that  were  recommended  for 
funding  in  FY94.  Remaining  funds, 
approximately.  $20  million  will  be 
available  for  new  grants  an  cooperative 
agreements.  This  Program 
Announcement  is  for  projects  to  be 
conducted  by  investigators  both  inside 
and  outside  of  NO.AA,  primarily  over  a 
one  to  two  year  period.  Three  year 
proposals  will  be  considered  for  mature 
projects.  Award  decisions  are  made 
based  upon  independent  peer  review  of 
each  proposal.  There  is  no  established 
upper  or  lower  Limit  on  the  awards;  the 
range  of  grants  and  cooperative 
agreements  may  vary  depending  on 
many  factors,  including  the  actual 
budget  and  the  types  of  proposals 
received  relative  to  the  priorities  in  the 
program.  (In  the  past,  grants  and 
cooperative  agreements  ranging  from 
below  $10,000  to  over  $1  million  have 
been  funded.)  Actual  funding  levels 
may  be  subject  to  change  depending  on 
the  final  ri'94  budget  appropriation. 
Funding  for  non-U. S.  institutions  is  not 
available  under  this  announcement. 

DATES:  Schedule  for  Submissions  and 
Funding.  The  deadlines  for  submission 
to  the  FY  1994  process  are:  Letters  of 
intent  received  at  OOP  on  or  before  July 
9, 1993.  Full  proposals  received  at  OGP 
on  or  before  August  9,  1993. 

The  time  from  target  date  to  grant 
award  varies  with  program  area.  We 
anticipate  that  review  will  occur  during 
the  fall  cf  1993  and  funding  should 
begin  during  the  early  spring  of  1994  for 
most  approved  projects.  March  1, 1994 
should  be  used  as  the  proposed  start 
date  on  proposals,  unless  otherwise 
directed  by  the  appropriate  Program 
Officer.  Applicants  should  be  notified  of 
thei'  ->*at;  <;  within  3  to  6  months. 

A00fiE!>ScS;  Propcsals  may  be  submitted 
»o:  Office  of  Global  programs,  National 
Oceanic  and  Atmospheric 


Administration.  1100  Wayne  Avenue. 

suitfi  122=5    .«;ilvpr  .<;r.rin^   MD  20910. 
FC «  f ;  „  «T H  t.  ■•  ■;  '  %  e  0  p  V  t  -  ■  ,:.f .  COMTACT: 
Irma  auPree.  I  he  Uthce  o!  Global 
Programs,  National  Oceanic  and 
Atmospheric  Administration,  at  the 
address  given  above.  (jOI)  427-2089; 
OMNET:  I.DUPREE. 

SUPPLEMENTARY  INFORMATJON: 

Program  Authority 

49  U.S.C.  1463;  15  U.S.C.  Section  313; 
15  U.S.C.  2901;  and  15  U.S.C.  2921. 

(CFDA  No.  11.431— aimate  and  Global 
Change) 

Program  Obiectives 

The  Icn^  torm  objective  of  the  Climate 
and  Global  Change  Program  is  to 
provide  reliable  predictions  of  climate 
change  and  associated  regional 
implications  on  time  scales  ranging 
from  seasons  to  a  century  or  more. 
NOAA  believes  that  these  time  scales 
can  be  studied  with  an  acceptable 
probability  of  success  and  are  the  most 
relevant  for  fundamental  social 
concerns.  Predicting  the  behavior  of  the 
coupled  ocean-atmosphere-land  surface 
system  will  characterize  NOAA's  role  in 
a  successful  national  effort  to  deal  with 
observed  or  anticipated  changes  in  the 
global  environment. 

Program  Priorities 

In  FY  1994.  NOAA  will  give  priority 
attention  to  individual  proposals  in  the 
areas  described  below.  Investigators  are 
asked  fo  specify  clearly  whicii  of  these 
areas  is  being  pursued. 

Atmospheric  Chemistry 

The  Atmospheric  Chemistry  Project 
focuses  on  global  monitoring,  process- 
oriented  laboratory  and  held  studies. 
and  theoretical  modeling  to  improve  the 
predictive  understanding  of 
atmospheric  trace  gases  that  influence 
the  Earth's  chemical  and  radiative 
balance.  FY  1994  grants  in  Atmospheric 
Chemistry  will  focus  on  studies 
associated  with  the  International  Global 
Atmospheric  Chemistry  (ICAC)  program 
of  the  IGBP.  Proposals  are  solicited  for 
the  following:  (ij  (Highest  priority)  the 
Northern  Atlantic  Regional  Study 
(NARE),  with  emphasis  on  intensive 
Reld  studies  and  modeling;  (ii)  the 
International  Support  Activity: 
intercalibrations/intercomparisons.  with 
emphasis  on  the  Nonmethane 
Hydrocarbon  Intercomparison 
Experiment;  (iii)  the  East  Asian/North 
Pacific  Regional  Experiment  (APARE). 
with  emphasis  on  coordination  of 
ground-based  chemical  measurements 
and  diagnostic  analyses  and  modeling  of 
regional  chemical  processes;  and  (iv)  the 


Northern  Wetlands  Study  (NOWES)  and 
associated  programs,  with  emphasis  on 
atmospheric  chemical  processes  In 
addition,  proposals  are  solicited  for 
polar  stratospheric  ozone  research,  with 
an  emphasis  on  airborne  studies.  For  an 
information  sheet  containing  further 
details,  contact:  Joel  Lev7.  NOAA/ 
Global  Programs.  301-427-2089  ext. 
756,  OMNET:  J.  Levy,  or  Fred  C. 
Fehsenfeld,  NOAA/Aeronomy 
Laboratory,  Boulder,  CO;  303-497-5819 

Long  Term  Ocean  Observations 

The  Long-Term  Ocean  Observations 
(L-TOO)  program  has  been  created  by 
merging  and  restructuring  the  previous 
program  elements:  Global  Sea  level 
program  and  Surface  and  Upper  Ocean 
Observations  program  (SUOOP).  The 
long  range  goal  of  L-TOO  is  to  develop 
and  demonstrate  methodologies  for 
long-term  ocean  observations,  analyses 
and  interpretations  as  a  continuing 
contribution  to  the  climate  module  of 
the  Global  Ocean  Observing  system 
(GOOS);  long-term  observations 
currently  part  of  L-TOO  may  ultimately 
become  part  of  GOOS.  GOOS  will 
consist  of  regular  global  coverage 
provided  by  satellites  and  in  situ 
measurements  to  monitor  and  document 
climatic  variability  and  enable  its 
prediction.  In  FY  1994,  L-TOO  priority 
will  be  given  to  sampling  strategy, 
tradeoff,  and  sensitivity  studies  tor  the 
design  and  implementation  of  a  l(mg- 
term  ocean  observing  system  that  will 
efficiently  and  affordaliiy  satisfy  the 
observational  needs  for  climate  research 
and  prediction,  especially  for 
international  processes  such  as  ENSO. 
The  following  parameters  have  been 
selected  as  the  first  priority  for  L-TOO 
observations:  Relative  sea  level  and 
related  vertical  land  movement  sea 
surface  temperature,  upper  ocean 
temperature,  surface  winds,  sea  surface 
salinity,  upper  ocean  .salinity,  sur&ce 
temperature  of  the  ice  cover,  sea  ice 
thickness  and  change  in  land  ice  mass 
As  a  lesser  priority.  L-TOO  also  seeks 
proposals  for  studies  of  interannual  to 
decadal  sea  level  variability,  its 
meteorological  and  oceanographic 
causes  and  its  effective  removal  from 
multi-decadal  sea  level  recorcls.  For 
further  information  contact:  William 
Woodward.  NOAA/National  Ocean 
Service.  Rockville,  MD,  301-443-8110. 
OMNET:  W.  Woodward,  or  Michele 
Bullock.  NOAA/Global  Programs.  Silver 
Spring.  MD.  301-^27-2089  ext  716. 
OMNET:  M.  Bullock. 

Atlantic  Climate  Change 

The  goal  of  this  project  is  to 
determine  the  nature  and  influence  of 
interactions  between  the  meridional 
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circulation  of  the  Atlantic  Ocean,  sea 
surface  temperature  and  salinity,  and 
'.h'^  ijlobal  atmosphere.  Proposals  are 
>G  .^^t  in  the  following  areas:  (i)  Studies 
ui-.r.i,  models  or  historical  data  to 
ex3-ri;ne  variability  in  the  climate 
5vs^rim  resulting  from  interactions 
Ketween  the  global  atmosphere  and  the 
A:.anMcOcean;  (ii)  modeling  and  field 
v,oik,  including  satellite-derived 
analvses,  that  enhance  our  knowledge  of 
the  maintenance  and  variabiUty  of  the 
relatively  warm  upper  layer  water  in  the 
Grant  Banks  region,  and  what  role  this 
-ay  play  in  the  larger  scale  atmospheric 
and  oceanic  climate  system;  (iii)  use  of 
conceptual  and  numerical  models  to 
s^-nlhesize  near  surface  data  (e  g.  surface 
drifters.  XBTs  and  sea  level)  and  data 
from  the  full  water  column  (e.g. 
hvdrographic,  tracer  and  other  data 
;ets);  (iv)  documentation  of  the  general 
characteristics  of  decadal/centur)' 
modes  of  Atlantic  variability  for  model 
validation  through  synthesis  of 
information  from  both  instrumental  and 
proxy  sources. 

For  further  information  contact:  David 
Goodrich.  NOAA/Office  of  Global 
Programs.  Silver  Spring.  MD;  301-427- 
2089  ext.  38.  OMNET:  D.  Goodrich. 

Tracers  and  WOCE  Hydrography 

As  part  of  NO.\.\'s  contribution  to  the 
Worla  Ocean  Circulation  Experiment 
ivVOCE),  proposals  are  sought  for  tracer 
observations  on  WOCE  hydrographic 
rr  iises  Of  particular  interest  are  studies 
employing  tracers  operating  on  decadal 
to  centennial  lime  scales,  including 
chlorofluorocarbons.  hel)um-3/tritium, 
and  carbon  isotopes  WGCE-related 
•  :  posa.s  will  be  jointly  reviewed  by 
NQAA  and  the  National  Science 
Foundation  (Tn'SF)  as  part  of  the 
interagency  WOCE  Program 
.-Vnnouncemenl.  Proposals  for  this 
element  should  be  submitted  directly  to 
the  NSF  Ocean  Sciences  Division,  using 
NSF  format.  For  further  information 
contact:  David  Goodrich.  NOAA/Global 
Proijams.  Silver  Spring,  MD.  301-427- 
.:0b9  ext.  38.  OMNET:  D.  Goodrich. 

Ocean- Atmosphere  Carbon  Fluxes 

As  part  of  NOAA's  contribution  to  the 
joint  Global  Ocean  F!ux  Study  (JGOFS) 
and  as  a  continuing  effort  aimed  at 
iuiproving  our  understanding  of  the  role 
of  the  ocean  in  sequestering  the 
i.ncreasing  burden  of  antropogenically 
derived  carbon  dioxide  in  the 
a'mosphere.  proposals  are  sought  for  the 
rii.ined  FY  1994  NOAA  research  cruise 
ding  1 1 J  '-'grees  West  longitude  in  the 
S.j'j'n  P=i  .-:    Ocean.  Proposals 
aiarvssr  .;  \::e  measurement  of  specific 
:hem;  a;  variables  including  alkalinity, 
J.  :i  .n..tri8r.ts,  dissolved  organic  carbon. 


dissolved  organic  nitrogen,  primary 
productivity  and  carbon  isotopes  are 
encouraged.  For  an  information  sheet 
containing  further  details,  contact: 
James  F.  Todd.  NOAA/Global  Programs, 
Silver  Spring,  MD;  301-427-2089  ext. 
32.  OMNET:  J.  Todd. 

Tropical  Oceans  and  Global 
Atmosphere  (TOGA) 

The  goal  of  the  TOGA  Program  is  to 
understand  and  model  the  coupled 
variations  of  the  global  atmospheric 
circulation  and  tropical  ocean 
circulation  for  the  purpose  of  predicting 
the  interannual  variability  of  the 
atmospheric  regime.  TOGA  supports 
research  in  the  areas  of  monitoring  and 
data  management,  empirical  studies, 
modeling  and  prediction  as  well  as  the 
computer  infrastructure  necessar)'  to 
support  this  research.  Proposals  for 
TOBA  COARE  will  be  solicited  under  a 
separate  announcement  to  be  issued 
jointly  by  NOAA  and  NSF.  For  further 
information  contact:  Kenneth  Mooney, 
NOAA/Office  of  Global  Programs,  Silver 
Spring.  MD;  301^27-2089  ext.  14. 
OMNET:  K.  Mooney. 

Operational  Measurements 

The  overall  goal  of  tliis  program  is  to 
develop  and  generate  continuing 
climate  and  global  change  information 
products  from  NOAA  operational 
measurement  systems  including 
environmental  satellite  and  in-situ 
observing  systems.  Emphasis  will  be 
placed  on  satellite-based  or  combined 
satellite/in-situ  products  representing 
the  following  variable  suites:  (i)  Oceanic 
variables;  (ii)  land  surface  variables;  (iii) 
earth  radiation  budget,  atmospheric 
water  vapor,  clouds  and  aerosols;  (iv) 
temperature,  moisture  and  wind 
soimdings;  (v)  stratospheric  variables; 
and  (vi)  precipitation  (see  also 
Atmospheric  and  Land  Surface 
Processes  program).  Supported  activities 
are  broad  and  include:  instrument 
calibration;  monitoring  to  meet  climate 
and  global  change  requirements; 
development  and  testing  of  remote 
sensing  product  algorithms;  operational 
generation  of  data  and  infonriation 
products;  and  product  evaluation, 
application,  and  analysis.  Priority  for 
this  year  will  be  given  to  proposals  that 
utilize  satellite  or  combined  satellite 
and  in-situ  operational  data  sets  in 
numerical  climate  models,  model 
validation,  cloud/radiation  problems, 
climate  diagnostic  studies,  and  time 
series  analysis  of  climate  variables.  For 
further  information,  contact:  Arnold 
Gruber,  NOAA/NESDIS.  Washington, 
DC  20233;  301-763-8127;  OMNET:  A. 
Gruber.  or  Bill  Murray.  NOAA/Global 


Prcgrams,  Silver  Spring.  MD;  301-427- 
2089  ext.  26,  ONCvCT:  W.  Murray. 

Information  Management 

The  goals  of  this  project  are:  (i)  To 
provide  the  organization  and  focus 
through  which  data  producers,  data 
managers  and  data  users  actively 
participate  in  the  design, 
implementation  and  review  of  the 
NOAA  Climate  and  Global  Change 
(C&GC)  information  management 
system,  (ii)  to  assist  in  construction  of 
data  and  information  (metadata)  sets 
required  by  CAGC  researchers,  (iii)  to 
provide  users  with  easy  access  to  C&GC 
data  and  information  and  (iv)  to  manage 
long-term  CaGC  data  and  information 
archives.  Proposals  are  sought  which 
support  the  data  and  information 
management  goals  of  the  NOAA  C&GC 
Program.  Priorities  include  construction 
of  long-term  climate  and  global  change 
data  sets  and  information  products 
involving  data  assembly,  digitization, 
quality  control  and  data  rescue,  and 
support  of  information  management 
applicable  to  national  and  international 
research  programs.  In  particular,  there 
will  be  continued  and  increased  support 
for  proposals  that  address  the 
information  management  requirements 
of  the  C&GC  Program  science  elements. 
Proposals  to  enhance  system  and 
infrastracture  responsibilities  without 
firm  science  driven  objectives  will  not 
be  considered.  For  further  information 
contact:  Christopher  Miller.  NOAA/ 
NESDIS,  Washington.  DC  20235,  202- 
606-5012,  OMNET:  C.Miller.NOAA,  or 
Bill  Murry,  NOAA/Global  Programs. 
Silver  Spring.  MD;  301-427-2089  ext. 
26,  OMNET:  W.Murray. 

Atmospheric  and  Land  Surface 
Processes 

This  program  supports  research  into 
the  wide  range  of  problems  that  Umit 
our  understanding  of  those  atmospheric 
and  land  surface  processes  throu^ 
which  the  overall  energj'  and  water 
balance  of  the  Earth's  climate  system  is 
maintained.  Priority  is  given  to 
proposals  directed  at  understanding  and 
modeling  processes  associated  with:  (i) 
Clouds,  aerosols  and  water  vapor,  (ii) 
precipitation,  and  (iii)  land  surface 
hydrology.  Proposals  are  encouraged 
which  support  the  objectives  of  the 
Global  Energy  and  Water  Cycle 
Experiment  (GEWEX).  including  \he 
GEWEX  Continental-Scale  International 
Project  (GCIP)  which  has  the 
Mississippi  Basin  as  its  primary  study 
area.  Detailed  science  plans  ^ave  been 
prepared  for  GEWEX  end  GC!?.  In  view 
of  the  strong  interest  in  conducting  afid 
supporting  research  directed  at 
programs  in  these  areas,  close 
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coordinetion  in  reviewing  and  funding 
proposals  will  be  maintained  between 
NOAA  and  other  USGCRP  Warding 
agencies  such  as  NASA  and  NSF.  For 
hirther  information  contact:  Michael 
Coughlan,  NOAA/Global  Programs, 
Silver  Spring,  MD:  301-427-2089  ext. 
40,  OMNET:  M.Coughhn. 

Marine  Ecosystem  Response 

The  principal  objective  of  the  Marine 
Ecosystem  Response  Program  is  to 
determine  the  relationship  between 
ecosystem  dynamics  and  the  climatic 
variability  associated  with  global 
change.  The  majority  of  the  resources  of 
this  program  will  be  devoted  to  the 
USGCRP  Global  Ocean  Ecosystem 
Dynamics  (U.S.  GLOBEC)  program.  A 
solicitation  for  proposals,  separate  from 
this  announcement,  will  be  issued  by 
the  jointly  supported  (NSF/NO.\A)  U.S. 
GLOBEC  program,  and  will  be  directed 
primarily  at  the  U.S.  GLOBEC 
Northwest  Atlantic  Field  Study.  In 
addition  to  U.S.  GLOBEC  activities, 
some  resources  will  be  devoted  to  the 
early  detection  of  climate  change.  Under 
this  activity,  modest  proposals  are 
sought  for  the  development  of 
coordinated,  scientifically  based 
monitoring  of  coral  reef  ecosystems  and 
innovative  pilot  projects.  For  further 
information  and  to  be  added  to  a 
mailing  list  for  the  joint  NSF/NOAA 
announcement,  contact  Bill  Peterson. 
NOAA/National  M^r  ne  Fisheries 
Service.  Si've:  .S;  -     ^  NiD;  301-713- 
2055,  OMNirr   W  ]  -ier  >on,  or  Mark 
Eakin,NOA.\  (h-  ;>i;  Programs.  Silver 
Spring,  N^    i;-4.<:  7-2089  ext.  710. 
OMNET:  >.<  La.^in. 

Paleoclimatolcgy 

The  Paleoclimatology  Program  solicits 
proposals  that  will  m.ake  significant 
advances  in  our  understanding  of 
decade-to  century-scale  variability  in 
the  climate  system.  This  includes  use  of 
new,  high-resolution  time  series  from 
climatically-sensitive  areas  presently 
without  adequate  data  coverage  (e.g.,  the 
tropics  and  Southern  Hemisphere),  and 
large  datasets  that  can  be  used  to 
reconstruct  large-scale  historical 
patterns  of  climatic  change.  FY  1994 
funds  will  also  be  available  for  the 
development  of  databases  used  to  verify 
climate  and  ocean  models.  For  further 
information  contact  Jonathan  Overpeck 
of  NOA-\/National  Geophysical  Data 
Center.  Boulder,  CO;  303-497-6172. 
OMNET:  f  Cvf^pxk,  orMp'^k  ^  kin. 
•NOAA/'Globhi  Programs.  Suvtir  .Spring, 
MD;  301-427-2089  ext.  710,  OMNET: 
M  Eakin. 


Economics 

NOAA  is  supporting  applied 
economics  research  on  climate  and 
global  change  that  increases  our 
understanding  of  (a)  information  and 
deci.^ion  making  under  uncertainty  and 
(b)  impacts  end  adaptation.  For  FY 
1994,  proposals  on  the  following  topics 
are  solicited;  (1)  Value  of  scientific  and 
economic  information  for  decision:; 
relating  to  seasonal,  annual,  or  decadal 
climate  phenomenon,  and  f2)  economic 
consequences  of  chmale  and  global 
change,  particularly  on  coastal  areas 
including  the  Great  Lakes  Basin.  For 
example,  analyses  of  the  value  of 
reducing  uncertainty  in  ENSO  forecasts 
for  improved  regional  decision-making 
are  needed.  In  general,  studies  are 
encouraged  that  show  a  clear 
contribution  to  natural  resource 
m.infagement.  Interdisciplinary  teams  of 
researchers  tiiat  include  both  physical 
and  social  scientists  are  strongly 
recommended.  For  an  information  sheet 
containing  additional  details  contact: 
Sally  Kane,  NOAA's  Economics  Group, 
1825  Connecticut  Avenue,  NW..  suite 
625,  Washington.  DC  20235,  202-606- 
4360;  OMNET:  S.Kane,  Or  Daphne 
Gemmill.  NO.\A/Office  of  Global 
Programs,  Silver  Spring,  MD;  301-427- 
2089  ext.  20.  OMNET:  D  Gemmill. 

Human  Dimensions 

This  program  complements  the 
Economics  program  by  focusing  on 
understanding  human  dimensions  of 
global  change  using  the  non-economic 
social  sciences.  The  program  encourages 
activities  related  to  NOAA's  mission 
that  utilize  the  theories  and  methods  of 
sociology,  anthropology,  geography,  and 
the  policy  sciences  to  understand  both 
the  human  forcing  functions  of 
environmental  change  and  the  impacts 
of  global  change  on  human  society. 
Multidisciplinary  approaches  to 
understanding  these  issues  are 
encouraged.  In  FY  1994  proposals  are 
solicited  to:  (1)  Understand  the  impact 
of  global  change  along  coastal  margins 
and  on  climate  sensitive  ocean 
industries,  and  (2)  contribute  to  our 
knowledge  of  past  climate  change  and 
human  adaptation  via  historical 
(including  archaeological)  disciplines. 
Funding  for  Fi'  1994  has  been  requested 
but  has  not  yet  been  authorized.  For 
further  information  contact:  Shirley 
Fiske,  NOAA/SEA  Grant.  Silver  Spring, 
MD;  301-713-2431,  OMNET:  S.Fiske. 
BITNET:  Fiske  ®  UMDD,  or  Daphne 
Gemmill,  NOAA/Office  of  Global 
Programs.  Silver  Spring.  MD;  301-427- 
2089  ext.  20.  OMNTT:  D.Gemmill. 


Education 

The  principal  objective  of  the  Climal.- 
and  Globcl  Change  Education  Program 
is  to  develop  innovative  and  creative 
methods  for  educating  community 
leaders  and  the  general  public 
concerning  o-rrent  knowledge  on 
climate  and  global  change  issues,  such 
as  natural  climate  variability,  ozone 
depletion,  greenhousj  warming,  marine 
and  terrestrial  response,  and  sea  level 
rise.  In  FY  1994  we  will  entertain  , 
proposals  for  development  of  a  program 
to  provide  regional  "training  the 
trainer"  programs  for  people  such  as 
library,  aquarium,  and  museum  staffs, 
NOAA  employees,  local  extension 
educators,  teachers  and  community 
leaders  who  can  communicate  complex 
climate  and  global  change  issues  to 
audiences  of  other  educators  (both 
formal  and  informal),  decision-makers 
and  ultimately  the  general  public.  A 
secondary  thrust  is  to  fund  a  limited 
number  of  small,  low-budget  innovative 
projects  usually  involving  state-of-the- 
art  communication  methods  that  have 
the  ability  to  reach  large  audiences, 
either  a  high  percentage  of  community 
leaders  or  the  general  public. 
Cooperative,  leveraged  programs  with 
goal  evaluative  techniques  are 
emphasized.  Funding  for  FY  1994  has 
been  requested  but  has  not  yet  been 
authorized.  For  further  information 
contact:  Bernard  Griswold.  NOAA/ 
National  Sea  Grant  College  Programs, 
Silver  Spring.  MD;  301-713-2431. 
OMNET:  B.Griswold,  or  Daphne 
Gemmill,  NOAA/Global  Programs, 
Silver  Spring,  MD;  301-427-2089  ext. 
20,  OMNET:  D.Gemmill. 

Solar  Influences 

The  goals  of  this  project  are  to 
quantify  the  physical  and  chemical 
responses  of  the  mesosphere  and  upper 
stratosphere  to  the  influx  of  energetic 
charged  particles  and  short  wavelength 
solar  radiation  and  to  assess  the 
importance  of  those  responses  to  the 
short  and  long-term  behavior  of  Earth's 
atmosphere.  The  major  resource 
available  for  this  effort  is  15  years  of 
observations  by  NOAA  satellite 
instrumentation  of  these  forms  of  eneiigy 
inputs  to  the  atmosphere.  The  current 
emphasis  in  the  program  is  the 
utilization  of  these  observations  as 
starting  points  for  the  quantitative 
modeling  of  their  effects  upon  the  upper 
atmosphere.  An  increase  in  funding  for 
FY  1994  has  been  requested,  in  large 
part  to  support  the  modeling  activities 
by  means  of  a  competitive  grants 
program.  However,  such  a  funding 
increase  has  not  yet  been  authorized. 
For  further  information  contact:  David 
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Evans,  Space  En\:ron:r-'r.t  Laboratory. 
Boulder.  CO,  303-*'^7-3269.  ir  Daphne 
GemmiU,  NO.\.\/Globa!  Programs. 
S:!ver  Spnns?.  MD.  301-427-2089  ext. 
20.  OMNET  D  f'^nrimill.  , 

LfttPrs  of  !nt^"Tt 

L8'«9rs  of  intent  are  being 
irrplemented  as  part  of  this 
ar.noanrement.  Letters  should  be  no 
Ciore  ihan  two  pages  in  length  and 
ir  lude  the  name  and  institution  of 
p,in(  :pa!  investigators),  a  statement  of 
trie  problem,  brief  summary  of  work  to 
b'^  completed,  approximate  cost  of 
p ;  oitjct  and  program  element(s)  to  which 
t"ie  proposal  should  be  directed.  These 

V  ! !  be  evaluated  by  program 
rrar.agement.  according  to  the  selection 
cii'.eria  below,  and  applicants  will  be 
notinad  :n  v.Titing  in  July  1993.  whether 
ir.ey  have  be-en  selected  to  submit  a  full 
proposal  or  not.  It  is  in  the  best  interest 
of  applicants  and  their  institutions  to 
submit  letters  of  intent.  Projects  deemed 
uisui'dhle  during  program  review 
?;.culd  TO'  be  submitted  as  full 
proposals  Full  proposals  submitted 
without  pnor  submission  in  letter  form 

V  ;li  be  5 ubiected  to  program  review 
before  en;enr;g  into  the  mail  review 
p.-o<.es,s,  'h..s  delaying  their  review. 

S«-lection  Q  ileria 

CrUena  for  Evaluation  and  Selection: 
L.al'jation    riteria  (with  approximate 
weights)  are  as  follows- 

•  Scientific  Mer;t   40%);  Intrinsic 
sf  lentific  val.;f'  "'  the  study;  importance 
and  relevance  'o  'r."  ^oal  of  the  Climate 
an.d  Giobai  C.har..,;'^  Program  and  to  the 
"?sean.,h  ar'iH.s  listed  above. 

•  M'ithodoiogy  (20%);  Focused 
s  /lentiTi::  ob  >:Ttive  and  strategy. 
including  rr.ea'i  .remenf  strategies  and 
data  minager'^p.t  considerations; 
prowct  milestones,  and  final  products. 

•  Readiness  (20%):  Nature  of  the 
problem;  relevant  history  and  status  of 
existing  work;  level  of  planning, 
including  existence  of  supporting 
documents;  strength  of  proposed 
scientific  and  management  team;  past 
nerformance  record  of  proposers. 

•  Linkages  (10%):  Connections  to 
existing  or  planned  national  and 
international  programs;  partnerships 
with  other  agency  or  NOAA 
partir;pants  where  appropriate. 

•  Costs  (10%)  Adequacy  of  proposed 
resources,  appropriate  share  of  total 
available  resources,  prospects  for  joint 
binding,  identification  of  long-term 
commitments  Matching  funding  is 
ancouraced.  but  is  not  required 

Award  decisions  are  made  basod 
upon  independent  peer  review  a:;  5 
programmatic  review  of  each  pre  po>al. 
Unsatisfactory  performance  by  a 


recipient  under  prior  federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Eligibility 

Extramural  eligibility  is  not  limited 
and  is  encouraged  with  the  objective  of 
developing  a  strong  partnership  with 
the  academic  community.  Non- 
academic  proposers  are  urged  to  seek 
collaboration  with  academic 
institutions.  Universities,  non-profit 
organizations,  for  profit  organizations. 
State  and  local  governments,  and  Indian 
Tribes,  are  included  among  entities 
eligible  for  funding  under  this 
announcement.  While  not  a  prerequisite 
for  funding,  applicants  are  encouraged 
to  consider  conducting  their  research  in 
one  or  more  of  the  National  Marine 
Estuarine  Research  Reserve  System  or 
National  Marine  Sanctuary  sites.  For 
further  information  on  these  field 
laboratory  sites,  contact  Dr.  Michael 
Crosby.  NOAA/NOS,  202-606-4126. 

PropoAal  Submission 

The  guidelines  for  proposal 
preparation  provided  below  are 
mandatory.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

Proposals  submitted  to  the  NOAA 
Climate  and  Global  Change  Program 
must  include  the  original  and  two 
copies  of  the  proposal.  Proposals  must 
be  limited  to  30  pages  (numbered), 
including  budget,  investigators  vitee, 
and  all  appendices,  and  should  be 
limited  to  funding  requests  for  one  to 
three  year  duration.  Proposals  should  be 
sent  to  the  NOAA  Office  of  Global 
Programs  at  the  above  address. 
Facsimile  transmissions  of  full 
proposals  will  not  be  accepted.  All 
proposals  should  include  the  following 
elements: 

1.  Signed  title  page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  (PI)  and  the  institutional 
representative  and  should  clearly 
indicate  which  project  area  is  being 
addressed.  The  PI  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organization,  telephone 
number  and  address. 

2.  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution(s) 
investigator(s).  total  proposed  cost  and 
budget  period. 

3.  Statement  of  work:  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem 
scientific  objectives,  proposed 


methodology,  relevance  t?  the  ^r^\  of 
the  Climate  and  Global  Change  Progr^im. 
and  the  program  priorities  listed  abo'.e. 
BenefiN  of  proposed  pro)ect  to  the 
general  public  and  the  scientific 
community  should  be  discussed. 
Results  from  related  projects  supported 
by  NOAi\  and  other  agencies  should  be 
included.  The  statement  of  work, 
excluding  figures  and  other  visual 
materials,  must  not  exceed  15  pages  of 
text.  Appended  information  may  not  be 
used  to  circumvent  the  page  length 
bmit.  Investigators  wishing  to  submit 
group  proposals  that  may  exceed  the  15 
page  limit  should  discuss  this 
possibility  with  the  appropriate  Program 
Officer  prior  to  submission.  In  general, 
proposals  ft-om  3  or  more  investigators 
may  include  a  statement  of  work 
containing  up  to  10  pages  of  overall 
project  description  plus  up  to  5  pages 
per  person  of  individual  project 
descriptions. 

4.  Budget:  A  detailed  budget  is 
required.  Personnel  costs,  including 
salaries  and  fringe  benefits,  permanent 
equipment,  expendable  equipment, 
travel,  publication  costs,  indirect  costs 
and  other  costs  such  as  those  for 
supplies,  printing,  computer  time  or 
utilities  must  be  included.  The  target 
start  date  for  proposal  submission  is 
published  in  announce.ments  describing 
program  priorities  and  timetables.  This 
date  should  be  used  in  all  submissions. 
A  sample  budget  sheet  is  available  upon 
request. 

5.  Vitae:  Abbreviated  curriculum  vitae 
are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  'hree  years  with 
up  to  five  other  relevant  papers. 

6.  Current  and  pending  support:  For 
each  investigator,  submit  a  list  that 
includes  project  title,  supporting  agency 
with  grant  number,  investigator  months, 
dollar  value  and  duration.  Requested 
values  should  be  listed  for  pending 
support. 

7.  List  of  suggested  reviewers:  The 
cover  letter  may  include  a  list  of 
individuals  qualified  and  suggested  to 
review  the  proposal.  It  also  may  include 
a  list  of  individuals  that  applicants 
would  prefer  to  not  review  the  proposal. 
Such  lists  may  be  considered  at  the 
discretion  of  the  Program  Officer. 

8.  Other  requirfcments 

(a)  Application  for  Federal  assistance 
must  be  submitted  on  Standard  Form 
424(Rev  4-«8),  Standard  Form  424A  (4- 
88).  and  Standard  Form  424B(R8V  4-88). 

(b)  All  primary  applicants  must 
submit  the  form'CD-Sll  "Certifications 
regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying". 
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(i)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26.  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debannent  and 
Suspension,"  and  the  related  section  of 
FormCD-Sll. 

(ii)  Drug  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  Form  CD-511. 
(iii)  Anti-Lobbynng.  Persons  (as 
defined  at  15  CFR  part  28.  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions",  and  the  lobbying  section 
of  Form  CD-511  apply  to  applications/ 
bids  for  grants,  cooperative  agreements, 
and  contracts  for  more  than  $100,000, 
and  loans  and  loan  guarantees  for  more 
than  $150,000,  or  the  single  family 
maximum  mortgage  limit  for  affected 
program.s,  whichever  is  greater. 

(iv)  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  vk^ill  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(c)  Recipients  shall  require 
applicants/bidders  for  subgrants. 
contracts,  subcontracts,  or  lower  tier 
covered  transactions  at  any  tier  under 
the  award  to  submit,  if  applicable,  a 
completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Fxclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL  Form  CD-512 
is  intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NOAA. 
SF-LLL  submitted  by  any  tier  recipient 
or  subrecipient  should  be  submittod  to 
NOAA  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(d)  Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Comrr,prr;e  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

(e)  Applicants  that  incur  costs  prior  to 
an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  may  have 
been  received,  there  is  no  obligation  to 
the  applicant  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

(f)  This  program  is  subject  to  the 
requirements  of  OMB  Circular  No.  A- 
110.  "Uniform  Administrative 


Requirerae-iis  for  Grants  and  Ulher 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organization",  and  15  CFR  part 
24,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Government",  as  applicable.  This 
program  is  excluded  from  coverage 
under  Executive  Order  12372. 

(g)  All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of.  or  is  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity. 

(h)  Applicants  are  reminded  that 
inclusion  of  false  information  on  an 
application  can  provide  grounds  for 
denying  or  terminating  funds.  In 
addition,  appHcants  who  have 
outstanding  debts  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been 
paid  or  arrangement  satisfactory  to  the 
Department  of  Commerce  are  made. 

(i)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  quent  Federal 
debt  until  either: 

(i)  The  delinquent  account  is  paid  in 
full, 

(ii)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received;  or 

(iii)  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  fiiture  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

In  accordance  with  Federal  statutes 
and  regulations,  no  person  on  grounds 
of  race,  color,  age,  sex,  national  origin 
or  disability  shall  be  excluded  ft-om 
participation  in.  denied  benefits  of,  or 
be  subject  to  discrimination  under  any 
program  or  activity  receiving  financial 
assistance  fi-om  the  NOAA  Climate  and 
Global  Change  Program.  The  NOAA 
Climate  and  Global  Change  Program 
does  not  have  direct  TDD  (Telephonic 
Device  for  the  Deaf)  capabilities,  but  can 
be  reached  through  the  State  of 
Maryland  supplied  TDD  contact 
number,  800-735-2258,  between  the 
hours  of  8  a.m.-4:30  p.m. 


bale   MoV  20.  iJ93. 


|.  Michael  HmU, 

Director,  Office  of  Global  Programs.  National 
Oceanic  Atmospheric  Administration. 
[PR  Doc  93-15525  Filed  6-30-93;  8:45  ami 
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Marine  M«-  -sis;  P»rmlt«. 

AGENCY:  .Na'.onal  Marine  Fisheries 
Service,  (NTwfFS),  NOAA.  Commerce. 
ACDON:  Issuance  of  Permit  No.  841 
(P129J). 


SUMMARY:  On  February  9,  1993.  notice 
was  published  in  the  Federal  Register 
(58  FR  7770)  that  Dr.  Bruce  R.  Mate. 
Oregon  State  University,  Newport, 
Oregon  97365-5296  and  had  filed  an 
application  for  a  Permit  to  harass  up  to 
200  each  of  blue  whales  [Balaenoptera 
musculus),  fin  whales  (B.  physalus). 
humpback  whales  Wegaptera 
novaeangliae),  and  gray  whales 
[Eschrichtius  robustus)  of  which  50 
would  be  tagged  with  an  Argos  satellite- 
monitored  radio  transmitter  and  biopsy 
sampled  over  a  5-year  period.  No  more 
than  15  whales  of  each  species  will  be 
tagged  in  a  single  year. 

Notice  is  hereby  given  that  on  June 
24.  1G93.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA)  (16 
U.S.C.  1361  et  seq.)  and  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531  ef  seq.).  the  NMFS  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  ESA  of  1973.  is  based  on  a  finding 
that  the  Permit:  (1)  Was  applied  for  in 
good  faith;  (2)  does  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  Permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
of  1973.  This  Permit  was  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR.  the  NMFS 
regulations  governing  endangered 
species  permits. 

ADDRESSES:  Documents  submitted  in 
connection  with  this  permit  are 
available  for  review  by  writing  to  or  by 
appointment  in  the  Permits  Division. 
Office  of  Protected  Resources.  NMFS. 
NOAA.  1335  East- West  Hwy.,  room 
7324,  Silver  Spring.  MD  20910  (301/ 
713-2289);  Director,  Northwest  Region, 
NTvlFS.  NOAA.  7600  Sand  Point  Way. 
NE  BIN  C15700.  SeatUo.  WA  98115 
(206/526-6150);  Director,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200.  Long  Beach.  CA 
90802-4213  (310/980-4015);  and 
Director,  Alaska  Region.  NMFS.  Federal 
Annex.  9109  Mendenhall  Mall  Rd.. 
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Suite  6  Juneau,  .\K  99802  {9C7'5m- 
7221). 

Dated:  luaa  24.  ;9y3 
WilhaaW.  Fox,  (r.. 
Dinaor.  Office  ofProteaed  Remi.rces, 
SaUonal  Marine  Fishenes  Servre 
IFR  Doc.  93-15507  Fi'ed  6-30-93   .H  45  aiT, 

BMJJNQ  COOC  3B10~tl-M 


UMI 


COMKirmE  FOP  THE 
IMPLEMEffTATtON  OF  TEXTILE 
AGREEMENTS  | 

Adjustmarrf  of  Import  UmlU  lof  Certain 
Cotton  and  Man-Mad«  FitMr  Taxtite 
Product*  Produced  of  Manufactured  in 
Thattand  | 

Agewcy;  Commifee  for  the 
Irr.plementation  of  Textile  AgrBeinenis 
(OTA). 

ACTION:  Issuing  a  direN:lii.e  to  ".he 
Commissioner  of  Cu.storr:?  inr-oasing 
limits. 

EFFECTIVE  DATE;  Jiily  8.  \j92 

FOR  FURTHER  INFORKMTXX  CC+TTACT   Ross 
ArTioid,  bitematicna!  Tnid«  Spe<  iaiist. 
Office  of  Textiles  and  .fppar'!.  V  S. 
Departmant  of  Com:T:er;:e.   20;   4«2- 
4212.  For  information  cr  the  q-.-ir  i 
status  of  lhes«  limits,  refer  t-i  th^  CJuota 
Status  Reports  posted  on  th?  bwHetin 
boards  of  each  Customs  pert  or  call 
(202)  927-6717,  For  information  on 
embargoes  end  quota  rf^open  :;j,.s,  call 
(202)432-3715 

SUPPt-OKKTAPV  WFORIAATWN 

Authority-  Executive  Oc*:t  ',  tnol  of  March 
3,  1972,  as  amended,  section  204  of  the 
Agriculraral  Act  of  1956.  a  amended  (7 
use  1854) 

The  current  limits  for  certain 
cotegonea  are  being  increased  for 
carryover.  | 

A  description  cf  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  L'aite<i  States  (,see 
Federal  Ragister  nolxe  57  FR  54976, 
published  on  November  23,  1992)  Also 
se«  57  FR  53475,  published  on 
November  10,  1992. 

The  letter  to  the  Commissioner  of 
Customs  and  tha  actions  taken  pursuan; 
to  it  are  not  designed  to  implement  all 
of  tba  praviaioos  of  tha  bilateral 
agreement,  but  are  deeigrMd  to  assi'it 


i;filv  in  the  :!npffm*>r'a'!oR  of  rsrtfiir.  of 

its  pmv'.s.ofis, 

RiU  D  H«y«M, 

Chairman.  Comw  trtee  for  the  fnt piemen  taiiop 

(^imnittee  for  the  LmpktmttaJaUua  o<  I«AUie 
AgraemAnU 
junn  ?«.  I'^SJ. 
Osmmissioner  of  Cii'i'oir.a, 

I'fpiirtr'fn;  ■/;.'•'■  Tr^uaury,  Washington,  DC 

[w-ar  '■  Vimmissloner  This  directive 

d-,^nds  riut  f!f«^  nof  rnnrje].  the  directive 
.<»i«d  'n  vf.'ij  on  So\fTT\twr  4,  tM2,  by  the 

C^imHU.  (-crnrr.iflM)  fi:T  the  !nipr«iwn«afin7i 

cf  'T"Hx'.i.e  Ajc-w-i-wn's   That  rfiiff-tivB 
i"r.!,fmj  irr-,;)'irt«  oi  I'l"-*".!!!  -rjt'nti.  wool, 

wi;f:,aolK  fiber  ttj^-.its  r,::  t  u-i:.'.t^  prexiucts, 
produced  or  manufatturwu  lU  Thailand  and 
exported  during  the  fwelve-month  period 
which  began  on  January  1. 19«3  and  extends 
through  December  31. 1993. 

Effective  on  July  6, 1993.  you  are  directed 
to  amend  the  November  4, 1992  directive  to 
increase  the  limits  for  the  following 
categories,  as  provided  under  the  tarms  jf  tne 
current  bilateral  textile  agreement  berwwn 
the  Governments  of  the  United  States  and  the 
Thallard- 


C^'egcry 

TweJva-owotri  iimrt ' 

Sutslevdis  In  Group  U 

334/634  

475,834  dozen. 

335/636«36  ._ 

382  655  !Jo^e^. 

336/636  „.„. 

2d  9  439  3oien. 

342/642  _ 

4€'  41x3  aozfto 

345 

2'ioi'^C  cxiien. 

640  

398,207  dozen. 

'Tha  lifni»s  have  nol  bee*i  adHiSted  to 
account  tor  ary  Imports  e«-i.cfte<i  atte; 
Decafnber3l.  1992. 

The  Committee  for  the  Implementation  oi 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 

Sincerelv, 

Rita  D  hjivf^s, 

r.^  jjrT  .,!      inwnitlee forthe Imptfirtcntaticn 

tt'  r> X t : , »j . ■' ^^rrflemen ts. 

[FR  Doc.  93-155«0  Piled  fr-30-93:  8  45  srr  I 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Coltection 
Requirement  Suomitteo  to  0MB  foe 
Review 

AGENCY:  DoD. 
ACTWX:  Notice. 

The  Depart-Titint  of  [>ft*ns6  has 
.submirtfid  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  pmvisions  of  the 
Paperwork  Redwtion  A<,1  (44  U  S  C. 
chapter  35). 


Ti'Je.  Applicabie  Form,  and 
Appliccible  0MB  Control  Number. 
Guidelines  for  Major  Contractor 

Submis-sion  Independert  Research  a->d 
Development  and  Bid  and  Proposal 
Financial  arid  Technical  Information. 

Typp  of  Ffqupst:  New  collection. 

Avprngp  Bxirden  Houn;.''Mjr,ute<:  P^r 
Fifspor.se:  100  hours. 

Hesponsf-s  Per  Pespondent.  2. 

Number  of  Respondents:  300 

Annuo/  Burden  Hours:  60.000 

Anntiui  Responses-  600. 

Needs  and  uses  The  guidelines  will 
be  used  to  furnish  the  eontracto-s 
g'jidance  on  financial  information 
netided  'o  si.'-pport  Independent 
Rrts&artJi  and  Development  and  B  d  .ind 
Pro:>G,=ie!  costs  and  on  tecJinical 
infcrmr.tion.  The  information  collec'ion 
will  be  used  to  support  Independent 
Researcii  and  Development  and  Bid  and 
Proposal  from  ;riajor  contractors, 

Aff^^-ted  Public  Businesses  or  other 
fi;:  profit  and  P'ederal  agencies  or 
err:p!cyoe? 

Frequency  On  occasion. 

Respondent's  Obligction:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  (Officer:  Mr  Peter  N  Weiss, 
VV'-.tten  comments  and 
recommendations  on  the  propo.>cd 
infcrniation  collection  should  h^  sent  to 
Mr.  Weiss  at  the  Office  of  Manager^.ent 
and  Budget,  De.sk  OfTicer  cf  DoD,  room 
3235.  New  Executive  Ofnre  Building. 
Washington.  DC  20,503. 

DoD  Clearance  Officer.  Mr  William  P 
Pearce,  Wiitten  requests  for  copies  cf 
ihe  infcrmslicn  collection  proposal 
'ihoiild  be  sent  t3  Mr  Pearce.  WHS/ 
DIOR,  1215  Jv  fferson  Davis  Highway, 
suite  1204,  .f  r'ington,  VA  22202-^ '!C2 

Dv>*i^-J.  lur.p  25.  I'^'^a. 
L..VI  Bynaum. 

Ahernate  OSD  Fede:-Qj  Register  Uaison 
Officer,  Department  of  Deftrtse. 
fFR  Doc.  9  1-1S470  Filed  6-30-93,  &  45  wii) 
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Office  of  tha  Secretary 

EstabU&hmant  of  tha  Armamant 
Retooling  and  Manufacturing  Support 
(ARMS)  Executlva  Adwlaory  Comntttte« 

AGENCY:  DoD 
ACTION:  Notice. 

SUMMARY:  I'nder  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  the  ARMS  Executive 
Advisory  Committee  fhereinafter 
referred  to  as  ARMS  EAC)  is  being 
established  within  the  Department  of 
Defense  (DoD).  The  ARMS  EAC  is 
authorized  to  be  established  In  the 


FederaJ   RetiiNtrr       \'< 


Thursdav.  Tu!v  1.  IQp:?  /  Nnfirp* 


:i'i43'5 


Conference  Report  accompanying  Public 
Law  102-484.  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993. 
Section  193  of  the  Authorization  Act 
directs  the  Secretary  of  the  Army  to 
carry  out  an  ARMS  initative  which 
encourages  commercial  firms  to  use 
government-owned -contractor-operated 
(GOCO)  manufacturing  facilities  of  the 
DoD  for  commercial  purposes. 

The  ARMS  EAC  will  provide  a 
communications  forum  whereby  a 
distinguished  group  of  both  industry 
and  government  experts  will  advise  the 
Secretary  of  the  Army  concerning 
changing  roles  for  GOCO  Army 
amm.unition  plants.  In  studying  the 
objectives  of  the  ARMS  initiative,  the 
ARMS  EAC  will  review  and  make 
recommendations  regarding  the  Army 
plan  for  implementation.  Specific  tasks 
will  include:  Assessing  government  and 
industry  expectations  for  the  ARMS 
initiative;  evaluating  the  incentives,  eg., 
marketing,  use  of  facilities  and 
equipment,  loan  guarantees,  planning 
grants,  environmental  concerns,  free 
trade  zones,  for  utilizing  the  idle 
capacity  at  industrial  facilities  for  the 
manufacturing  of  government  and 
commercial  products;  reviewing 
existing  laws,  regulations,  and  policies 
as  to  adequacy  and  possible  need  for 
revision  or  expansion;  and.  gauging  the 
Army's  plans  for  plant  utilization, 
disposal  of  excess  plant  equipment,  and 
allowance  for  contingencies. 

The  ARMS  EAC  will  be  comprised  of 
approximately  sixteen  members,  eight 
from  the  private  sector  and  eight  from 
government,  who  will  be  acknowledged 
experts  and  leaders  in  the  diverse 
disciplines  associated  with  industrial 
plant  operations  and  processes.  The 
common  characteristic  of  the  issues  they 
will  study  is  the  management  of  change 
in  the  Anny's  ammunition  industrial 
base.  Consequently,  the  individuals 
selected  to  serve  on  the  Committee  must 
be  accomplished  in  their  ability  to 
understand  and  manage  change  at  the 
manufacturing  level  and  have 
considerable  experience  in  tooling 
processes  to  retain  a  viable  ammunition 
production  base  alongside  commercial 
ventures/products.  Efforts  will  be  made 
to  ensure  that  the  membership  is  well- 
balanced  in  terms  of  the  functions  to  be 
performed  and  the  interest  groups 
represented. 

For  additional  information  regarding 
the  ARMS  EAC.  please  contact  Mr.  Dick 
Auger,  telephone:  703-274-9573. 


Dated.  |une  25,  1993 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Departrnent  of  Defense. 
(FR  Doc  93-]  54-1  Filed  6-30-93:  8:45  am] 
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*^-r'*CY:  DoD. 

AC-nx:  Notice. 

SUMfclAflY:  Under  the  provisions  of 
Public  Law  92-i63.  the  "Federal 
Advisory  Committee  Act."  notice  is 
hereby  given  that  the  Cultural  and 
Natural  Resources  Committee  for  the 
Yakima  Training  Center  and  Expansion 
Area  (hereinafter  referred  to  as  the 
Yakima  Committee)  is  being  established 
within  the  Department  of  Defense 
(DoD).  The  Yakima  Committee  is 
authorized  to  be  established  in 
Conference  Report  102-236  of  the  Fiscal 
Year  1992  Military  Construction 
Appropriations  Bill.  In  the  Conference 
Report,  the  Secretary  of  the  Army  is 
directed  to  establish  the  Committee 
consisting  of  representatives  from  the 
Yakima  Indian  Nation,  the  Wanapum 
people,  appropriate  Federal  agencies, 
and  appropriate  State  agencies  and  local 
elected  officials  from  the  affected  area 
appointed  by  the  Governor  of  the  State 
of  Washington. 

The  Yakima  Committee  will  provide 
advice  to  the  Secretary  of  the  Army  and 
other  senior  Army  officials  concerning 
the  proper  management  of  all  training 
center  lands  and  provide  a  process  to 
identify  land  management  issues  and 
appropriate  mitigation,  reclamation  and 
resolution  steps.  Principally,  the 
Yakima  Committee  will  assist  the  Army 
in  developing  a  comprehensive, 
integrated  training  strategy  that 
addresses  all  factors  affecting  training 
and  land  use.  This  will  include: 
Identifying  cultural  and  resource 
conflicts  and  the  means  to  overcome 
them;  devising  strategies  to  promote 
land  management  flexibility;  developing 
work  plans,  time  frames,  and  cost 
estimates  for  the  completion  of  each 
event;  and.  reviewing  and  revising  as 
necessary  work  plans  annually,  as  well 
as  surfacing  additional  issues  related  to 
the  training  and  land  reclamation 
efforts. 

The  Yakima  Committee  will  be 
comprised  of  approximately  24 
members  with  expertise  in  the  fields  of 
military  training,  wildlife,  fish,  water 
quality,  range  and  vegetation, 
recreation,  cultural  resources,  and 


information  management.  Members  will 
be  selected  from  both  private  and 
governmental  agencies,  as  indicated  in 
the  opening  paragraph  above.  Efforts 
will  be  made  to  ensure  that  the 
membership  is  well-balanced  in  teems 
of  the  functions  to  be  performed  and  the 
interest  groups  represented. 

For  additional  information  regarding 
the  ARMS  EAC,  please  contact  Ms. 
Sandra  Riley,  telephone:  703-697-6900. 

Dated:  )unn  25.  1993. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

|FR  Doc.  93-15472  Filed  6-30-93;  845  am) 
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AvaHablllty  o'  c   «   .«  1  to  DoD 
5025.1-1,  "DoC  ui.iiv,tives  System 
Annual  Index" 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Notice 

SUMMARY:  This  document  is  to  inform 
the  public  and  Government  Agencies  of 
the  availability  of  Change  1  to  DoD 
5025.1-1.  "DoD  Directives  System 
Annual  Index."  dated  January  1993.  It  is 
available,  at  cost,  from  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  telephone  (703)  487-4650.  The 
NTIS  accession  number  for  Change  1  to 
the  Index  is  PB93-959521. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
P.  Toppings.  Directives  Division. 
Correspondence  and  Directives 
Directorate.  Washington  Headquarters 
Services.  Washington.  DC  20301-1155, 
telephone  (202)  697-4111. 

Dated:  June  25.  1993. 
L.M.  B)^iuii, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  93-15469  Filed  6-30-93;  8  45  am] 

BILUNG  CODC  5000-04-M 


Assistance  to  Locaf  Educational 
Agencies  (LEA& 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Notice  of  a  program  for 
providing  financial  assistance  to  LEAs. 

SUMMARY:  Pursuant  to  title  II  of  Public 
Law  102-368  and  to  implement  section 
386  of  Public  Law  102-484.  notice  is 
hereby  given  of  a  program  to  provide 
financial  assistance  to  eligible  LEAs. 
Section  386fb)  of  Public  Law  102-484 
requires  DoD  to  assist  an  LEA  that 
cannot,  without  such  aid.  "provide  [its] 
students  •   •   •  with  a  level  of  education 
that  is  equivalent  to  the  minimum  level 
of  education  available  in  schools  of  the 
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other  local  educational  a>^n. jes  if  'i^s 
same  State,  "  providBd  that  the  li  A 
meets  one  of  lh«  two  rxitena  e^iahf.shed 
by  section  3>vn;(  j,  T:tie  II  of  Pi;--!.!'  l^w 
102-368,  as  imendad.  requtr^';  DuD  to 
a-s;5t  oUgibie  LF-.*i.s  'where  th»»r«  are 
significari!  :n'  -«fises  .n  'be  number  of 
niil'tary  d^-i-r^iitirt  ?tU'JeriU  as  the 
result  of  reio  J"  tor.  or  reahjjnment  of 
.^rmi^d  For^f.s  p«?rso;:nt»!   '  For  the 
purpose  of  th:s  n:)f  '^  'ne 'erm 
"mili'.Ar/  a"p-'"':ie'  '  stu.:e:  '?"  has  the 
same  mear, .na  as  .n  <.»(:' -.on  }86(e)  of 
P\jb!K  Law  li2-ta4.  In  maJdng  the 
necessary  d^^'errrination  under  section 
386(b)  [hb  S*»-:  retar/  of  Defense  must 
consu!'  \t.f  Secretary  of  Education. 

DATES:  ;-'.  1.  1993. 

AOOHESSfS:  Deputy  Assistant  Secretary 
of  Defense  (Personnel  Support.  Families 
k  EducationV  rwm  JE'"B4.  The 

Pentagon,  We,s.f,;r.^-.on,  DC.  20301-WOO. 

F0«  FURTHER  \HfOfmAVOH  CO*CrKCV. 

Dr  Hector  0.  N«'. a.'vz.  ar  \i:   \ot\rt  B. 
Shaver.  Section  6  S'.hoois,  1225 
ieffer»on  D«vis  Hijihwav  Crystal 
Gateway  »2,  siiite  1500.  Arlmgton.  VA 
22202.  telephone  (703)  74^-7874  or 
7875:  facsimile  nurrber  !"()!)  746-ai03. 
SUPPlXiiENTAHY  WF0RMATlO»<:  During 
fiscal  year  (FYl  ngi   "he  Department  of 
Dwfense  sh.?II  pn-.  .dw  50  million  dollars 
to  assist  '-E.^s  that  n-vet-t  criteria  in  title 
11  of  Public  Law  102-368  and  section 
386  of  Pub;>  Law  102-484.  (For  the 
purposes  of  th.s  prc^ram.  DoD  shall  rely 
on  data  from  the  Department  of 
Edjcaticn) 

Pursuant  to  subsection  386(c)(1)  of 
Public  Uw  !02-<84   an  IE.K  is  eligible 
for  ass:s*3r,ce  jr.der  this  program  if  it 
ss'isn-is  'subsection  386'>))  and  "at  least 
30  p^rrp:  •  las  rounded  to  the  nearest 
■Ahoie  p«ir,  e-j')  of  the  students  in 
a\  erase  ds-iy  a " 'an d*^. ""ire  in  the  schools 
of  that  &ir-n-  -    n  Uiat  fiscal  year  are 
"T. .'..[r.r\  depcTident  students  counted 
under  subsection  (a)  or  (b)  of  section  3 
of  the  Act  of  September  30,  1950  (Public 
Law  874,  Eighty-first  Congress:  20 
U.S.C.  238)." 

An  alternate  way  of  achieving 
eligibility  for  assistance  is  prescribed 
under  subsection  386(c)(2)  of  Public 
Lfiw  102-484.  To  quaUfy.  the  LEA  must 
satisfy  subsection  386(b)  ar.d  "by  reason 
of  consohdation  or  reorganization  of 
local  educational  agencies  be  a 
successor  of  [an  LEA)  that  for  fiscal  year 
1992."  was  ehgible  to  receive  payments 
u-^der  DoD  Instruction  1342.18.  dated 
June  3,  1991  (32  CFR  part  240.  56  FR 
28821),  and  at  least  30  percent  (as 
ro;:  if  i   c  t.i*  nearest  whole  percent)  of 
I'j  St  jdar.ts  i3  average  daily  attendance 
T.St  be  military  dependent  students  as 
counted  luider  subsection  (a)  or  (b)  of 


section  3  of  Public  Law  81-«74.  as 
amended,  20  U.S.C.  238. 

Additionally,  an  LEA  is  eligible  for 
assistance  if  its  avwage  daily  sitendanf^ 
(ADA)  of  military  depetMlent  st.id"r)l9 
increased  by  15  percent  or  more  from 
FY  1991  to  FY  1993  as  a  result  of  the 
relocation  or  realignment  of  Armed 
Forces  personnel  and  "at  leest  30 
percent  (as  rounded  to  the  nearest 
whole  percent)  of  the  students  in 
average  daily  attendance  in  the  schools 
of  that  agency  in  that  fiscal  year  are 
military  dependent  students  counted 
under  subsection  (a)  or  (b)  of  section  3 
of  the  Act  of  September  30. 1 950  (Public 
Law  874.  Eighty- first  Congress;  20 
U.S.C.  238)." 

For  the  purposes  of  this  program,  the 
following  definitions  are  applicable: 

(a)  Applicant.  Any  LEA  requesting 
assistance  under  this  notice. 

(b)  Current  Expenditures. 
"lElxpenditures  for  free  public 
education,  including  expenditures  for 
administration,  instruction,  attendance 
and  health  servicM,  pupil  transportation 
services,  operation  and  maintenance  of 
plant,  fixed  charges,  and  expenditures 
to  cover  deficits  for  food  services  and 
student  body  activities.  The  term  does 
not  include  expenditures  for  community 
services,  capita!  outlay,  debt  service,  or 
any  expenditures  made  from  bjnd^ 
granted  for  the  purpose  of  chapter  l  ap  1 
2  of  title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C  2701-2976).  An  expenditure  for 
the  replacement  of  equipment  is 
considered  to  be  either  a  current 
expenditure  or  capital  outlay, 
whichever  is  in  accordance  with  State 
accounting  guidelines,  law,  or  practice." 
34  CFR  222.3. 

(c)  DoD  Contribution.  The  amount  of 
financial  assistance  an  applicant  shall 
receive  under  this  notice. 

(d)  Federal  Property.  Real  property 
that  because  of  Federal  law,  agreement, 
or  policy  is  exempt  from  taxation  by  a 
State  or  political  subdivision  of  a  Slate 
and  that  the  United  States  owns  in  fee 
simple  or  leases  from  another  party. 

(e)  Local  Education  Agency  IL£A }.  A 
public  board  of  education  or  other 
public  authority  legally  constituted 
within  a  State  for  either  administrative 
control  or  direction  of,  or  to  perform  a 
service  function  for,  public  elementary 
or  secondary  schools  in  a  city,  county, 
township,  sri)ool  district,  or  other 
political  subdivision  of  a  State,  or  such 
combination  of  school  districts  or 
counties  as  are  recognized  in  a  State  as 
an  administrative  agency  for  its  public 
elementary  or  secondary  schools.  Such 
term  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  direction  of 


a  public  e!ern«ntary  or  s«:ondan.' 
school. 

in  Military  Dependent  Student  A 
studHft  that  is  8  dependent  t  hild  >!  s 
menib«r  of  \he  Ar^ned  Forf  *is  t,:  a 
dep»3:)d«nl  rhild  or  a  civiijen  employee 
of  the  Department  of  Defense. 

(gj  Mihtar,-  Personnel.  Members  of  the 
.^rnied  Forces  serving  on  active  duty. 

!h)  Military  3fal  Student.  A  child  who 
attends  the  sf-hoo!!s)  .-'fa  LEA  'hat 
provides  frf*  pubLc  educsiion  and  who. 
while  attending  such  9f.hooi!s)  of  the 
LEA    resides  on  Federal  vjroperty  and 
hds  a  parent  who  is  on  actrvo  duty  ;n  the 
Armed  l-orrj»s  (es  def.ned  m  section 
101(4)  of  10  U.S.C). 

(i)  Military  3th)  Student.  A  child  who 
attends  the  schools  of  a  LEA  provides  a 
free  public  education  and  who.  while 
attending  such  school(s).  has  a  parent 
who  is  on  active  duty  in  the  Armed 
Forces  (as  defined  in  10  U.S.C.  101(4) 
but  such  child  does  not  reside  on 
Federal  property. 

(j)  Parent.  The  biological  father  or 
mother  of  a  child:  a  person  who.  by 
order  of  a  court  of  n^mpetent 
jurisdiction,  has  been  declared  the 
father  or  mother  of  a  child  by  adoption; 
the  legal  guardian  of  a  child;  or  2  person 
in  who.se  hosisehold  a  (-.hild  resides, 
provided  th^if  such  persor>  staiids  in  loco 
parentis  to  that  f  Jiild  and  r^^ntribu'es  at 
least  one-half  of  the  child  s  svicport. 

(k)  Per-Pupii  Ex^u-ndnure  (PP'ti  The 
average  (.u'-rer^?  expenditure  fur  sn 
individual  student. 

The  IJHparlmenl  of  Deiense  shall 
pro\id9  50  million  duildrs  to  assist  the 
LEAs  the!  s*»isfy  the  requirements  of 
this  notice  This  mo.nay  shall  be  used 
only  to  supplement  fii.nding  for  the 
eligible  LEAs  operating  schools  that 
provide  free  public  education  to 
military  dependent  students  for  whom: 
(1)  For  the  prior  and  current  F>'s,  the 
LEA  has  applied  for  and  received,  or 
shall  receive,  financial  assis'.a.Tce  from 
all  regular  Federal  and  State  educational 
aid  programs  available  to  it,  including 
the  Impact  Aid  Program  (Pub.  L  No.  81- 
874.  section  3,  as  amended);  (2)  the 
eligibility  of  the  LEA  under  State  law  for 
State  aid  fo'  free  public  education  and 
the  amount  of  that  aid  are  no  different 
than  the  eligibility  and  amounts 
received  by  LEAs  in  that  State  without 
military  dependent  students;  and  (3)  the 
VEA  files  with  the  Assistant  Secretary  of 
Defense  for  Force  Management  and 
Personnel  (ASD  fFM&P))  a  letter  of 
application  (see  Sample  Letter  at  the 
end  of  this  notice)  and  a  copy  of  an 
independently  audited  financial  report 
of  the  applicant  II.A  for  the  second 
preceding  FY. 

The  eligible  LEAs  under  this  notice 
in.sofar  as  it  implements  subsection 
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386(c)(1)  shall  receive  financial 
assistance  for  military  dependent 
students.  The  eligible  LEAs  under  this 
notice  insofar  as  it  implements 
subsection  386(c)(2)  shall  receive 
financial  assistance  only  for  military 
section  3(a)  students.  The  eligible  LEAs 
under  this  notice,  insofar  as  it  applies  to 
those  LEAs  whose  ADA  of  military 
dependent  students  increased  by  15 
percent  or  more  from  FY  1991  to  FY 
1993  as  a  result  of  the  relocation  or 
realignment  of  Armed  Forces  personnel, 
shall  receive  financial  assistance  for 
military  dependent  students. 
Applications  for  financial  assistance 
must  be  received  no  later  than  July  30. 
1993. 

The  amount  of  assistance  (the  DoD 
contribution)  for  the  eligible  LEAs 
under  this  notice  may  not  exceed  the 
amount  derived  from  the  following 
formula. 

(1)  Of  the  50  million  dollars  available: 
(i)  Amounts  of  30,115.385  dollars 

shall  be  obligated  for  military  section 
3(a)  students  to  those  eligible  LEAs 
whose  per-pupil  expenditure  (PPE)  for 
the  second  preceding  FY  was  less  than 
the  average  PPE  in  the  State  for  the 
second  preceding  FY. 

(ii)  Amounts  of  2,509,615  dollars  shall 
bo  obligated  for  military  section  3(b) 
students  and  for  those  students  who  are 
the  dependent  children  of  civilian 
employees  of  the  Department  of  Defense 
to  those  eligible  LEAs,  whose  PPE  for 
the  second  preceding  FY  was  less  than 
the  average  PPE  in  the  State  for  the 
second  preceding  FY. 

(iii)  Amounts  of  10,038.462  dollars 
shall  be  obligated  for  military  section 
3(a)  students  to  those  eligible  LEAs 
whose  PPE  for  the  second  preceding  FY 
year  was  equal  to,  or  greater  than  the 
average  PPE  ir  the  State  for  the  second 
preceding  F''/ 

(iv)  Amounts  of  836,538  dollars  shall 
be  obligated  for  military  section  3(b) 
students  and  for  those  students  who  are 
tlie  dependent  cliildrsn  of  civilian 
employees  of  the  Department  of  Defense 
to  iLose  eligible  LEAs  whose  PPE  for  the 
second  preceding  FY  was  equal  to,  or 
greater  than  the  average  PPE  in  the  State 
for  the  second  preceding  FY. 

(v)  Amounts  of  6,500,000  dollars  shall 
be  obligated  to  those  eligible  LEAs 
whose  ADA  of  military  dependent 
students  increased  by  15  percent  or 
more  from  FY  1991  to  FY  1993  as  a 
result  of  the  relocation  or  realignment  of 
Armed  Forces  personnel. 

(2)  For  miUtary  section  3(a)  students 
in  those  eligible  LEAs,  whose  average 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
he  second  preceding  FY,  the  LEA  shall 

receive  ?.v.  amoun*  es  follows: 


(i)  Equal  to  the  LEA's  military  section 
3(a)  ADA  for  SY  1992-1993. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs,  whose 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY  (30.115,385 
dollars). 

(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1992-1993  of  military  section 
3(a)  students  of  those  same  eligible 
LEAs. 

(3)  For  military  section  3(b)  students 
and  for  those  students  who  are  the 
dependent  children  of  civilian 
employees  of  the  Department  of  Defense 
in  those  eligible  LEAs  whose  average 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY,  the  LEA  shall 
receive  an  amount,  as  follows: 

(i)  Equal  to  the  LEA's  military  section 
3(b)  and  dependent  children  of  a 
civilian  employee  of  the  Department  of 
Defense  ADA  for  SY  1992-1993. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs  whose 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY  (2,509,615 
dollars). 

(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1992-1993  of  military  section 
3(b)  and  dependent  children  of  civilian 
employees  of  the  Department  of  Defense 
students  of  those  same  eligible  LE.\8. 

(4)  For  military  section  3(a)  students 
in  those  eligible  LEAs  whose  PPE  for  the 
second  preceding  FY  year  was  equal  to, 
or  greater  than  the  average  PPE  in  the 
State  for  the  second  preceding  FY,  the 
LEA  shall  receive  an  amount,  as  follows: 

(i)  Equal  to  the  LEA's  militarv  section 
3(a)  ADA  for  SY  1992—1993. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs  whose 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY  (10,038,462 
dollars). 

(iii)  Divided  by  the  sura  of  the  ADAs 
for  SY  1992—1993  of  military  section 
3(b)  students  of  those  same  eligible 
LEAs. 

(5)  For  military  section  3(b)  students 
and  for  those  students  who  are  the 
dependent  children  of  civilian 
employees  of  the  Department  of  Defense 
in  those  eligible  LEAs  whose  PPE  for  the 
second  preceding  FY  year  was  equal  to, 
or  greater  than  the  average  PPE  in  the 
State  for  the  second  preceding  FY.  the 
LEA  shall  receive  an  amount,  as  follows: 

(i)  Equal  to  the  LEA's  military  section 
3(b)  and  dependent  children  of  a 
civilian  employee  of  the  Department  of 
Defense  ADA  for  SY  1992—1993. 

(ii)  Multiplied  b>  the  quotient  of  the 
funds  available  to  those  LEAs  whose 


PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY  (836,538 
dollars). 

(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1992—1993  of  military  section 
3(b)  students  and  dependent  children  of 
civilian  employees  of  the  Department  of 
Defense  of  those  same  eligible  LEAs. 

(6)  For  those  military  dependent 
students  in  those  eligible  LEAs  whose 
ADA  of  military  dependent  students 
increased  by  15  percent  or  more  from 
FY  1991  to  FY  1993  as  a  result  of 
relocation  or  realignment  of  Armed 
Forces  personnel,  the  LEA  shall  receive 
an  amount,  as  follows: 

(i)  Equal  to  the  LEA's  military 
dependent  student  ADA  for  SY  1992— 
1993. 

(ii)  Multiplied  by  the  quotient  of  the 
fundis  available  to  those  LEAs  (6.500,000 
dollars). 

(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1992—1993  of  miUtary 
dependent  students  of  those  same  LEAi. 

The  LEAs  that  have  quahfied  for 
assistance  under  (iMv)  above  shall  not 
be  eligible  for  additional  assistance 
under  (1)  (i)  through  (iv)  above. 

The  ASD  (FM4P)  shall  calculate  the 
proposed  contribution.  The  contribution 
may  be  used  for  all  students  in  the  LEA, 
at  the  discretion  of  the  appropriate 
officials  in  the  LEA.  The  ASD  (FM&P) 
shall  ensure  the  implementation  of 
these  policies  and  procedures  and 
provide  assistance,  as  required,  to  the 
potentially  eligible  LEAs.  The  General 
Counsel  of  the  Department  of  Defense 
shall  provide  legal  advice  for  the 
implementation  of  this  program. 

An  applicant  requesting  assistance 
under  this  notice  shall  submit  a  letter  of 
application  (see  sample  letter  at  end  of 
this  notice)  and  a  copy  of  an 
independently  audited  financial  report 
of  the  applicant  LEA  for  the  second 
preceding  FY.  requesting  a  DoD 
contribution  and  assuring  the  ASD 
(FMAP)  that  the  LEA  has  applied  for. 
has  received  or  shall  receive  all 
financial  assistance  from  other  sources 
for  which  it  is  qualified.  Letters  of 
application  must  be  addressed  as 
follows: 
Assistant  Secretary  of  Defense,  (Force 

h>lanagement  and  Personnel). 

Washington,  DC  20301-4000. 

The  applicant  shall  also  file  a  copy  of 
the  letter  of  application  for  financial 
assistance  and  required  supportive 
information  with  the  State  educational 
agency  (SEA).  The  SEA  may  submit 
comments  on  the  LEA's  application  to 
the  Department  of  Defense  (at  the  above 
address)  by  August  20,  1993.  Such 
comments  shall  be  considered  when 
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applications  are  reviewed  by  the  OSD. 
The  LEA'S  appiicaUon  and  all  required 
supportme  information  must  reach  the 
ASD  (FN<AP)  no  later  than  luly  30. 1993. 

Sample  Lefter  of  Application  for  F;n<jn,  ial 
AMiattAce 

Ass;';tar.!  '^^-'■~'-"  ir,   )f  I,*:j".se  (Force 
Manaspn-.^n'  =!r  1  Personnel),  Washington, 

Dea:  Mr  Ms   *:sistanl  Secretary: 

J^-rsuar'  '     r.  >    Notice  of  a  Program  for 

P-rvid;rig  Frsari   rj  A-isistance  to  LEAs," 
.Federal  ReyintBr { , 

;  ^93;  "he  'r.arr.p  '" 
aijrinrv  LEA ''  re<-, 
for  •!".«>  LEA  for  s<.' 


We  ->>- 


■ne  s- 


local  educational 
:os's  financial  assistance 

.^M  ,'"^-  1992—1993. 
n"  Lr.A  "as  applied  for 
e  fr-  rr;  a    sources, 
■'  '>:-.rr.  nwealth  of 


c'  funds  available 
id  on  a  per-pupil 

1  a)  and  military 

'i.r  those  students 
Iren  of  civilian 

;. -.;  of  Defense,  as 
r.hf 


*f;r  '.Kat  p'jrpcsp  i'r.r./  > 
basis  for  T.i;:t3T^,-  s?-  ■::-r: 

empl^vees  of  !S«!  D^pd.": 
these  tPTns  ire  'f'^il.T'd  .a  the  "Notice  of  a 
PTMRrara  for  pTt)vM.ng  Financial  Assistance 
!o  LEAs     E.'-..!  'icd  ''-.p.d  a  copy  of  our 
.■r.ieDemT.'  3..n.'    'T-.tle)"  prepared  by 

::i.Te  if  :\m    r  =is'>.:  v     »Ve  have  submitted 
i  crr.p  ""(e  rin  :  •.t:-'  v  -irr.i cation  for  section 
T  .:rpa  •  i.i  as-;.i;dnce  to  the  Secretary  of 
Ed'-cat:  ..n  A  -   pv  of  this  letter,  with  the 
above  supp-or  .."^  r.fr  rmation,  is  being 
submitted  to  tr,e  State  educational  agency. 
Sincerely, 

A^ithonzed  LEA  Official) 

Dated:  June  28, 1993. 
L.M.  Bynam. 

Alternate  OSD  Feaerai  Register  Liaison 
Officer.  Department  of  Defense. 
;FR  Doc  93-15539  Filed  6-30-93;  8:45  am] 
BtcijNa  cooe  sooo-o4-m 


DetenM  Intelligenca  Agency 

M«mbef»hip  of  the  DIA  Performance 
R«vt«w  Committee 

AGENCY.  !>t'-r.>e  Intelligence  Agency 

IDoCj 

ACTiow;  Notice  of  membership  of  the 

DL^  P^rfor—  \n  e  Review  Committee 

IPRC) 


UMI 


SUMlflARY:  This  notice  announces  the 
appointment  of  the  PRC  of  the  Defense 
Intelligence  Agency.  The  PRC's 
jurisdiction  includes  the  entire  Defense 

Intelligence  .Senior  ExfK:utive  Service 
^DISES!  Pur,:.  at:-n  of  the  PRC 
niemtwrsh.p  .-  :^-f4..!red  by  10  U.S.C. 
1601(a)(4). 

The  PRC  provides  fair  and  impartial 
re\  ;ew  of  Defense  Intelligence  Senior 
Executive  S€P.'ice  'DISKS)  performance 
appraisals  and  maies  recommendations 
regarding  performance,  p<-,'r*ormance 
awirds,  and  as  app'icabie, 
recertificaii'jn  lo  the  Director,  Defense 
Litplligenre  Aa^r-jy. 


EPFcCTiVE  OATE:  1  July  19<5  1 
f:,>fl  njHTMER  INPORUATIOW  CONTACT:  Mr 
M,   ::.,.'.  ;■      ,.:'.■:- I   H  ....af.  Re'.-.un/es 
Manager.Policy  Division.  Office  for 
Human  Resources,  Defense  Intelligence 
Agency  (DAH-1).  3100  Clarendon 
Boulevard.  Arlington,  VA  22201-5322. 
(703)284-1341. 

Prixr.arv  M»^fiit.i*!i»i 

Mr.  Dennis  M.  Nagy.  Deputy  Director 

(Chairman) 
Mr.  A.  Denis  Clift.  Chief  of  Staff 
Ms.  Dolores  D.  Greene,  Associate 

Director  for  Estimates 
Mr.  John  T.  Berbrich.  Director,  National 

Military  Intelligence  Production 

Center 
Mr.  Jerry  M.  Magoulas.  Deputy  Director. 

National  Military  Intelligence 

Collection  r»nfor 

Alternate  Memoers 

Mr.  William  J.  Allard.  General  Counsel 
Mr.  John  J.  Sloan.  Director  for  Policy 

Support 
Mr.  Martin  Hurwitz,  Director  for 

Information  Services 
Ms.  Margaret  R.  Munson.  Director  for 

Administration 

Dated:  June  28, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  93-15538  Filed  6-30-93;  8:45  am] 

mjjNO  cooe  sooo-o«-m 


Depa.'';m<?'it  cf  the  Navy 

Titanfi.:m  MetaJs  Co'p  ,  !nte'"!t  To  Grant 
Eiciusive  Patent  License 

*G£Ncy:  Department  of  me  Navy,  DoD. 
AC TiON:  Intent  to  grant  exclusive  patent 
license;  Titanium  Metals  Corporation. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Titanium  Metals  Corporation  a 
revocable,  nonassignable,  exclusive 
license  in  the  United  States  and  certain 
foreign  countries  to  practice  the 
invention  described  in  U.S.  Patent 
Application  Serial  No.  08/018,394 
entitled  Titanium  Alloy  For  Plate 
Applications,  filed  February  17. 1993  in 
which  the  Government  owns  an 
undivided  interest. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  v^th  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Chief  of  Naval  Research  (Code 
1230).  Ballston  Tower  Chie,  Arlington, 
Virginia  22217-5660. 
DA-ES:  July  1, 1993. 


FOR  FURTHER  INFOROATIOK  CONTACT:  Mr. 

R  I  E.-(  kson,  S'aff  Patent  Attorney. 
Chief  of  Naval  Research  (Code  1230), 
Ba!;!,:  .n  Tcwe:  One,  800  North  Qmncy 
Street   A'iington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated  June  22,  1993. 
Michael  P.  Rummel, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer 
IFR  Doc.  93-15457  Filed  6-30-93;  8:45  am) 

ftLUMG  COD€  M-iO-AE-M 


Government-Owned  Inventions; 
Afaiiabliiiy  for  Licensing 

AGc.NCv:  Depigment  of  the  Navy,  DOD. 
AcriON:  Notice  of  availability  of 
mventions  for  licensing. 

summary:  The  inventions  hsted  below 

are  assi^t'ed  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  the  patents  cited  are 
available  from  Commissioner  of  Patents 
and  Trademarks.  Washington,  DC  20231 
for  $3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 
DATES:  July  1,  1993 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R  J.  Erickson,  Staff  Patent  AWorr^"-.. 
Office  of  Naval  Research  (Cudo  liJO), 
800  Nnnh  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696^001. 

Patent  4.923,402:  Marksmanship 
Expert  Trainer,  filed  25  Nvivnmber  1988, 
patented  8  Mav  1990; 

Patent  5,215,463:  Disappea-.ng  Ta.'^et. 

filed  5  Novemlwr  1991,  pclented  1  lune 

1993; 
Patent  5,215.465,  Infrared  Spot 

Tracktr,  h.ed  5  Nvovember  'i'-'^9l: 

patented  1  lune  1993;  and 

Patent  5,213.503:  Team  Trainer,  filed 

5  November  1991,  patented  25  May 

1993. 
Dated:  lune  19,  1993. 

Michael  P.  Rummel, 

LCDR,  JAGC.  USS,  Federal  Register  Liaison 

Officer. 

[FR  Doc.  93-15458  Filed  6-30-93;  8:45  am] 

WLiJNG  COOE  3»tS-AE-*l 


Gove.'nment-Owned  Inventions; 
Avaliability  for  Licensing 

AGENCY:  Department  of  the  Navy\  DOD, 
ACTION;  Notice  of  availability  of 
inventions  for  licensing, 

SUMMARY;  The  inventions  listed  below 
axe  assigned  to  the  United  States 
Goveniment  as  represented  by  the 
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SecretuF)  of  Uia  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  the  patents  cited  are 
available  from  Commissioner  of  Patents 
and  Trademarks.  Washington.  E)C  20231 
for  $3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

DATES:  July  1, 1993. 

FOR  rjRTHEfl  INFORMATICW  CONTACT:  Mr. 
R.J.  Ericlson.  Staff  Patent  Attorney, 
Office  of  Naval  Research  {Code  1230). 
800  North  Quincy  Street.  Arlington. 
Virginia  22217-5660.  telephone  (703) 
696-4001. 

Patent  5.130.251:  Stress-Resistant 
Bioluminescent  Dinofiagellates.  filed  3 
September  1991:  patented  14  July  1992. 
and 

Patent  5,192,667:  Method  for 
Evaluating  Anti-Fouling  Paints;  field  15 
August  1989;  patented  9  March  1993. 

De'oH   h<r°  7?   1993. 

LCDR,  fAGC.  USN.  Federal  Fegister  Uaison 
Officer. 

|FR  Doc.  93-15463  Filed  6-30-93;  8:45  am] 

BtLUNO  CODC  M1C-AE-M 


Etrema  Products,  Inc.;  Intent  To  G'sr,* 

Exclusive  Patent  L'cense 

Acewv   rvfsiinent  of  the  Nav) ,  IK  )!  > 

AC^ON  ;   'PIT  tcj  grant  exclusive  patent 
license;  Etrema  Products.  Inc.,  a  wholly 
owned  subsidiary  of  Edge  Technologies, 
Inc. 


SUMMARV:  The  C^partintint  of  the  Nav7 
hereby  gives  notice  of  its  intent  to  grant 
to  Etrema  Products.  Inc.  a  wholly 
owned  subsidiary  of  Edge  Technologies. 
Inc.,  a  revocable,  nonassignable, 
exclusive  license  in  the  United  States  to 
practice  tlie  Govfn; rrun; -:  .vned 
invention  dps---;hrt*   ■;  r  S.  Patent  No. 
4.378,25.)  e::ti!i«d    R,-,;-r  Earth-Iron 
MagnetosLncJive  Mni^nais  and  Device 
Using  Tliese  M.:,;f:.ais' 

Anyone  wi;4-;ri^  m  osnf --  to  the  grant 
of  this  licen.^e  has  Hi,    ie.s   rora  the  date 

of  thi«  nc-tice  tc  f;i"  written  obie^linrt?; 
alorc  With  siipponuu  *:Mai^::ce,  :f  a::\ 
Written  oo>ec;!ons  an?  t  j  t>^  :'. :;^ ;  ;•.■•'?, 
the  Chief  of  Na\'a'  RHS«an  h  ',(^>de 
1230),  Be!j«nn  "I  A^r  i  Jne.  Arlington. 
Viri^inia  222::'-5o*v';_ 

DATIS:  11.-    1,  IQ-" 

F0«  RJPTHEH  »iFOHiAATHjH  C-.NlACT. 
Mr  R  :  Enckso:-..  Staff  Patent  Attorney. 
Chief  of  Naval  Research  (Code  1230). 
Ballston  Tower  One.  800  North  Quincy 
Sti^et,  Arlington.  Virginia  :: :  l  "-5660. 
telephone  (703)  696-4001. 


Dated,  jluue  U.  1&93. 

Michael  P.  Rununel, 

LCDR.JACC,  VSN.  Federal  Register  Uaison 
Officer 

[FR  Doc.  93-15459  Filed  6-30-93:  8:45  am) 
BHJJMO  cooc  *eio-AE-y 


DEPARTMENT  OF  ENERGY 

Nevada  Oper8*io"f  Office; 
implementatior  -t  '.^tcompetitlve 
Financial  A&sisunca 

AGENCY:  Department  of  Ener;gy.  Nevada 
Operations  Office  (DOE/NV) 

ACTION:  Notice  of  noncompetitive 
financial  assistance. 


SUMASARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules. 
10  CFR  600.7ro}(2).  it  is  awarding  a 
noncompe'aiive  financial  assistance 
grant  to  Community  College  Southern 
Nevada.  Las  Vegas  for  the 
Environmental  Restoration 
Technologies  Pmi^rpm 

FOR  FURTHER  iKf^G'^JJIA' ;■>•  :  v*.  "ACT: 
U.S.  Department  of  Energy,  Nevada 
Operations  Office,  ATTN:  Rudy  Cruz, 
P.O.  Box  98518,  Las  Vegas,  N\'  89193- 
8518. 

SUP''lEMEN'TARv  ihirORUATtOH:  This 

^s.^  mTiI  w.:.  p'.   ,    ,>'■;•;„,.      a i  support  to 

the  Environmental  Restoration 
Technologies  Program,  Community 
College  of  Southern  Nevada,  Las  Vegas. 

The  Environmental  Restoration 
Technologies  Program  has  quickly 
grown  from  zero  students  2  years  ago  to 
over  200  in  the  current  semester.  The 
financial  assistance  will  allow  the 
program  to  hire  another  full-time  faculty 
member,  provide  environmental 
technologies  training,  and  the  necessar}' 
budget  to  support  degree  granting  status 
for  the  program.  Students  enrolled  in 
this  program  will  become  the  first  part 
of  a  planned  2+2  environmental  studies 
transfer  program.  2  years  at  the 
Community  College  and  2  years  at  the 
University  of  Nevada,  Las  Vegas. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  Community 
College  of  Southern  Nevada,  Las  Vegas 
because  of  the  unique  program  to 
further  help  develop  an  academic 
program  that  will  train  technicians,  and 
also  prepare  environmental  science 
majors  for  the  environmental  restoration 
and  waste  management  missions  at  the 
Nevada  Test  Site. 

The  project  period  of  this  grant  is  for 
two  years  and  will  commence  on  July  1. 
1993,  through  June  30. 1995.  The  total 
estimated  cost  of  this  award  is  5130.482. 


Issued  in  L.as  Vegat.  Nevada,  on  June  15, 
1993. 

Nick  C.  Aquilina, 

Manager.  DOE  Nevada  Operations  Office 
IFR  Doc  93-15587  Filed  6-30-93:  8:45  m| 
■uxMa  cooc  Mso-m-M 


Pineburgh  Energy  Technology  Center; 
Noncompetitive  Financial  Asaiatance 
Award 

AGENCY:  Metairie  Site  Office  and 
Pittsburgh  Energy  Technology  Centw. 
Department  of  Energy. 
ACTION:  Determination  of 
noncompetitive  financial  assistance 
(Grant)  award  with  Michigan  State 
University. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Metairie  Site  Office 
(MSO).  announces  that  pursuant  to  10 
CFR  600  7  (b)(2)(i)  criteria  (B),  it  intends 
to  award  a  Grant  through  the  Pittsburgh 
Energy  Technology  Center  (PETC)  to 
Michigan  State  University  for  the 
participation  in  a  Hydrocyclone 
Development  Consortium. 
ADDRESSES:  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
Acquisition  and  Assistance  DivisioD. 
P.O.  Box  10940,  MS  921-118, 
Pittsburgh.  PA  15236 
5^ OP  RJRTHER  INfOf^MA  •  sQ*,  TOh"' «..: '' 
kalcii  S.  Olean,  l.>uiiLiat,t  optn,i8ll5t. 
(412) 892-6202 

brant  No. 

DE-FG22-93MT93002 

Title  of  Research  Eflfort 

"Participation  in  a  Hydrocyclone 
Development  Consortium" 

»  "  .H  -dee 

Iviichigan  State  University 
Term  of  Assistance  E£fort 

Twelve  (12)  months 

Cost  of  Assistance  Effort 

The  total  estimated  value  is 
$75,000.00. 

Objective 

The  objective  of  this  research, 
development,  and  technology  transfer 
project  is  to  enable  [X)E  participation 
via  Michigan  State  University  in  a 
multiple  team  of  University,  Industrial, 
and  Gk)vemment  Researchers,  organized 
as  the  Hydrocyclone  Development 
Consortium  (HDC).  This  grant  award  not 
only  provides  a  timely  mechanism  to 
transfer  the  results  of  basic  research  into 
useful  commercial  products,  but  it  also 
allows  the  user  of  the  technology  to 
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guide  the  development  in  order  to  meet 
the  specific  needs  of  oil/water  cleaniip. 

Michigan  State  L^niversity  has 
initiated  a  protect  designed  to  further 
develop  a  new  class  of  hydrocyclones 
designed  to  remove  a   light'  dispersed 
phase  from  a  heavy'  contir.uoMs  pnase 
in  the  removal  of  dispersed  o;i  f:  >:■ 
water  A  com.mercial  prototype  of  "he 
new  concept  descnbed  in  U  S  Patent 
4.855,066  IS  being  developed  a:id  tested 
for  cleaning  oily  water  under  conditions 
si.milar  to  actual  field  conditions. 

This  improved  teriinology  for  de- 
oiling  water  on  offshore  platforms  and 
elsewhere,  provides  a  design  to  remove 
small  amounts  of  dispersed  oil  (<3.000 
wppra)  from  water  This  compact 
hydrocyclone  niT water  separator  should 
be  capable  of  meet.ng  current  and  future 
environmental  standards  for  discharge 
of  production  water  into  the  ocean. 
Potential  app.. cations  include  cleaning 
oiiv  water  on  offshore  platforms,  bilge 
and  ballast  water  on  ocean  vessels,  and 
other  waste  streams- 

Cu.Tent  members  of  iho  .hydrocyclone 
Development  Consortium  have  funded 
approximately  $675,000  to  date  for  this 
research  pro)e<;t  over  the  last  two  years. 
This  DOE  grant  award  would  provide 
Michigan  State  University  with 
assistance  for  performance  of  the  last 
year  of  ihis  pro|e<„t 

In  accordance  with  10  CKR  600.7 
rb;(2)(i)  criteria  (B).  a  noncompetitive 
Financial  Assistance  Award  (Grant)  to 
Michigan  State  University  has  been 
justified.  This  effort  would  be 
conducted  by  Michigan  State  University 
using  their  own  resources  and  those  of 
the  HydrcKTyc  lone  Consortium,  however. 
DOE  support  of  the  activity  would 
enhance  public  benefits  to  be  derived  by 
allowing  this  research  to  be  completed 
and  the  results  tra.'^.sferred  to  the  public. 
DOE  knows  of  no  other  entity  which  is 
conducting  or  planning  to  conduct  such 
an  effort  This  effort  is  considered 
suitable  for  r.on-Qrrpetitive  financial 
assistance  and  v\ouid  not  be  eUgible  for 
financial  assistance  under  a  solicitation, 
ar,d  a  competitive  solicitation  would  be 
inappropriate. 

Dated  June  2,  1993. 
Dkia  A.  Skiliaco. 
Contracting  Officer 
iFR  Doc  93-15589  Filed  6-30-93;  8:45  ami 
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N6va<la  Oparations  Offlc«; 
lmp4«m«ntation  of  Noncompetitive 
Financial  Aaalatanca 

AGENCY:  Nevada  Operations  0^0*. 
Department  of  Energy  (DOE/NV). 


ACTKX:  Notice  of  noncompetitive 
financial  assistance. 


SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistan(  e  Rules, 
10  CFR  600.7fb)(2),  it  is  swarding  a 
noncompetitive  financial  assistance 
grant  for  the  establishment  of  an 
Environmental  Studies  Cooperative 
Education  Center  at  University  of 
Nevada.  Las  Veges. 

FOR  FU«T>^ER  INF0«MA-nO«  CONTACT: 

US.  DepdTliiieiit  uf  Ki.ergy,  Nevada 

Operations  Office.  ATTN;  Rudy  Cruz. 

P.O.  Box  98518.  Las  Vegas.  NV  89193- 

851R 

SUPPUMENTARt  INFORMATION:  ThlS 

award  will  provide  financial  support  to 
the  Environmental  Studies  Cooperative 
Education  Center,  at  University  of 
Nevada.  Las  Vegas  in  order  to  establish 
an  Environmental  Studies  Cooperative 
Education  Center.  The  Center  is  an 
extension  of  a  very  successful 
Environmental  Studies  Program  that 
started  2  years  ago  with  financial 
assistance  from  DOE/NV.  This  center 
will  build  upon  the  success  of  the 
students  enrolled  in  the  University  and 
will  help  estabUsh  the  first  linkage  in  a 
planned  2+2  transfer  program  (2  years  at 
the  Community  College  of  Southern 
Nevada  and  2  years  at  University  of 
Nevada,  Las  Vegas)  with  the 
Environmental  Restoration  Technology 
Program  at  the  Community  College  of 
Southern  Nevada. 

This  financial  assistance  award  is  a 
unique  opportunity  to  further  develop 
an  academic  program  that  will 
contribute  to  the  environmental 
restoration  and  a  waste  management 
mission  at  the  Nevada  Test  Site. 
Furthermore,  the  articulation  agreement 
and  work  the  University  of  Nevada,  Las 
Vegas  has  undertaken  with  the 
Community  College  of  Southern  Nevada 
will  help  ensure  that  the  Department 
has  sufficient  numbers  of  environmental 
scientists  and  technicians  to  restore  the 
contaminated  areas  of  Nevada  Test  Site. 

Eligibihty  for  the  award  of  this  grant 
is  being  limited  to  the  University  of 
Nevada.  Las  Vegas  because  of  the 
uniqueness  of  the  Environmental 
Studies  Program  at  the  University. 

The  project  period  of  this  grant  is  for 
2  years  and  will  commence  on  July  1 , 
1993,  through  June  30,  1995  The  total 
estimated  cost  of  this  award  is  $  1 96,000 

Issued  in  Las  Vegas,  Nevada,  on  June  15, 
1993. 

Nkk  C.  Aqiulm« 

Manager,  DOE  Nevada  Operations  Office. 
(FR  Doc  93-15588  Filed  &-30-93;  8  45  am] 


San  Francisco  Oparatlona  Office; 
Laser  Fusion  Research;  Financial 
Assistance  Award  (Grant) 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Grant  solicitation 
announcement  for  laser  fusion  research 

applications, 

SUMMARY:  The  b  S  Dep'-irtmont  of 
Energy  (DOE)  Sari  Francisco  Operations 
Office  (SF)  announces  its  plan  to 
conduct  a  lech-nically  competitive 
solicitation  for  basic  res«an;h 
experiments  in  high  energy  density 
studies  at  the  National  Laser  User's 
Facility  (NLUF)  l.T<:ated  at  the 
University  of  Ro'.:hester/ laboratory  for 
Laser  Energetics  (UR'LLF!  Universities 
or  other  higher  education  institutions, 
private  sector  non-for-profit 
organizations,  or  other  entities  are 
invited  to  submit  grant  applicetions. 
The  total  sinount  of  funding  expected  to 
be  available  fur  the  Fiscal  Year  1993 
(FY93)  cycle  of  this  program  is 
$700,000.  It  is  anticipated  that  multiple 
grants  will  be  awarded  within  the 
available  ^indi;':g. 

GRANT  SOLiCITATlON  NUMBCH:  DE-PS03- 
9:?SF  19241, 

The  actual  work  to  be  accomplished 
will  be  determined  by  the  experiments 
and  diagnostic  techniques  that  are 
selected  for  award  Propo.?ed 
experiments  and  diagnostic  techniques 
will  be  evaluated  through  scientific  peer 
review  against  predetermined, 
published  an^i  available  criteria.  Final 
selection  will  be  made  by  the  DOE. 

The  unique  resources  of  the  NLUF  are 
available  to  scientists  for  s'ate-of-lhe-art 
experiments  primarily  in  the  area  of 
inertia!  fusion  and  related  plasma 
physics.  Other  areas  such  as 
spectroscopy  cf  high  ionized  atoms, 
laboratory  astrophysics,  fundamental 
physics,  materials  science  and  biology 
and  chemistry  will  be  considered  on  a 
seconder',-  ba^.is. 

The  LLE  was  established  in  1970  to 
investigate  the  interaction  of  high  power 
lasers  with  matter  Currently  available  at 
the  LLE  for  NLUF  researchers  is  the 
Glass  Development  Laser  (GDL).  a  250 
billion  watt,  single  beam  prototype  for 
the  OMEGA  laser.  The  system  is 
suitable  for  a  variety  of  experiments 
including  laser-plasma  interactions  and 
atomic  spectroscopy  The  NLUF 
Program  for  FY93  is  to  concentrate  on 
experiments  that  can  be  done  with  the 
GDL  laser  at  the  University  of  Rochester 
and  development  of  diagnostic 
techniques  suitable  for  the  OMEGA 
Upgrade  system.  The  upgrade  of  the 
OMEGA  laser  is  scheduled  for 
completion  in  March  of  1995.  (The 
OMEGA  laser  is  currently  off-line  while 
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construction  is  underway.)  The  OMEGA 
Upgrade  laser  system  will  be  a  30  kj  UV 
laser  system  suitable  for  direct-drive  ICF 
implosions.  Measurements  of  the  laser 
coupling,  laser-plasma  interaction,  core 
temperature  and  core  density  are 
needed  to  determine  the  characteristics 
of  the  target  implosion.  Diagnostic 
techniques  could  include  either  new 
instrumentation  development  of 
analysis  tools,  or  development  of  targets 
that  are  applicable  for  30  kJ  direct-drive 
implosions. 

More  technical  information  about  the 
facilities  and  potential  collaboration  at 
NLUF  can  be  obtained  from:  Dr.  James 
Knauer,  Manager.  National  Laser  User's 
Facihty,  University  of  Rochester/LLE 
250  East  River  Road.  Rochester,  NY 
14623. 

The  solicitation  document  contains 
all  the  information  relative  to  this 
acquisition  for  prospective  applicants  to 
this  acquisition  for  prospective 
applicants.  The  solicitation  is  targeted 
for  release  in  late  June.  1993.  Recipients 
of  the  M.UF  solicitation  during  the  last 
IFY92]  NXIT  soUcitation  will 
automatically  receive  a  copy  of  the 
FY93  solicitation.  New  interested 
parties  can  obtain  copies  of  the 
solicitation  documents  by  submitting  a 
wTitten  request  to:  Lee  Renna,  U.S. 
Department  of  Energy,  San  Francisco 
Operations  Office.  1301  Clay  Street, 
room  700N,  Oakland,  CA  94612-5208. 
(510)637-1887. 

Issued  in  Oakland,  CA.  June  9, 1993. 
jo*n  Macxusky, 

Branch  Cb:r*'.  Efl ■.';/■'  £'%,' 

[FR  Doc  93-1 55W3  Filea  6-30-93;  8:45  am) 
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Nevada  Operation*  Office; 
Implementation  of  Noncompetitive 
Financial  Assistance 

AGENCr:  Nevada  Operations  Office. 
Department  of  Energy,  (DOE/NV). 
ACTK>N;  Notice  of  noncompetitive 
r::;H.Tcial  assistance. 

SUMMARY:  DOE  'NV  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.7(b)(2).  it 
IS  swarding  a  noncompetitive  financial 
assistance  cocpprqtive  agreement  for  a 
research  program  to  be  conducted  at  the 
Thermcluminescence  (TL)  Laboratory  of 
the  (Jn;  versify  of  Utah  on  the 
development  of  optically  stimulated 
luminescence,  imaging  TL  spectrometry, 
and  elodron  spin  resonance  techniques 
for  accident  ai:d  environmental 
dosimetT)'. 

FOR  FURTHER  JNFORMATKX  CONTACT: 

U  S.  Department  of  Energy,  Nevada 


Operations  Office,  ATTN:  David  L. 
Wheeler,  P.O.  Box  98518,  Las  Vegas,  NV 
89193-8518. 

SUPPLEMENTARY  INFORMATION:  This 
award  is  a  renewal  of  an  existing  award 
to  support  the  operations  of  the  TL 
Laboratory  and  the  development  of  new 
techniques  for  analysis  of 
environmental  materials  which  will 
expand  the  capability  for  rapid,  accurate 
measurement  of  radiation  dose 
delivered  in  accident  situations.  The 
optically  Stimulated  Luminescence 
technique  is  similar  to  TL  spectrometry 
but  uses  photo  rather  than  thermal 
stimulation.  Recent  results  from  the 
research  laboratory  indicated  that,  in 
fired  quartz,  doses  as  low  as  one  rad  can 
be  measured.  Development  of  this 
technique  will  enable  the  University  to 
analyze  ceramics  and  bricks  containing 
feldspar  crystals  that  cannot  be  analyzed 
using  the  TL  technique.  It  will  also  be 
used  in  evaluating  biological  samples. 
Imaging  TL  Spectrometry  addresses  the 
problems  of  grain  heterogeneity  by 
providing  single-grain  imaging  of  TL 
samples.  This  technique  provides  a 
method  by  which  grains  of  similar 
properties  may  be  sorted  using 
computer  images  to  improve  the  signal 
output  and  speed  up  sample 
preparation.  Development  of  this 
capability  has  facilitated  the  laboratory's 
capability  for  emergency  response  to  a 
radiological  accident. 

The  electron  spin  resonance 
technique  will  be  used  to  examine  dose 
measuring  capabilities  of  biological 
materials  such  as  bone  and  tooth 
enamel.  Additional  techniques  will  be 
investigated  using  low  temperature 
traps  ir^  non-fired  materials  such  as 
asi  r.fii'  ^and.  and  concrete,  This  will 
pt*  ::   :  Hariy-time  dosimetry  following 
an  a  L.atint  in  almost  any  location. 
i)::u'r  applications  are  also  possible  to 
pr'  v;(if  a  greater  public  benefit. 

F   V  ;   1 ;  ty  for  the  a  ward  of  this 
co(;<ra*.ve  agreement  is  beinahmited 
to  the  University  of  Utah  because  the  TI 
Laboratory  at  the  University  is  the  only 
laboratory  in  the  United  States  that  is 
capable  of  doing  this  kind  of  work. 

The  renewal  of  this  cooperative 
agreement  is  for  3  years  and  will 
commence  on  July  1. 1993.  and  end  on 
June  30. 1996.  The  total  estimated  cost 
of  this  award  is  $1.15  million. 

Issued  in  Las  Vegas,  Nevada,  on  June  11, 
1993. 

Nick  C.  Aquiim*, 

Manager.  DOE  Nevada  Operations  Office. 
[FR  Doc.  93-15591  Filed  6-30-93;  8:45  am) 
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Prop«jb«a  Suc»*?<;ue".i  A_rrangen"!eni 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Sweden  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  Oie  Additional 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  European  Atomic 
Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/SW(FU)-156. 
for  the  transfer  of  48  fuel  assemblies 
from  France  to  Sweden  containing 
21.815  676  kilograms  of  uranium 
containing  735.866  kilograms  of 
uranium-235  (3.60  percent  enrichment) 
for  use  as  fuel  in  the  Ringhals  4  power 
reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  June  24. 
1993. 

Edward  T.  Fei, 

Acting  Director,  Office  ofNonproliferation 
Policy 

(FR  Doc.  93-15586  Filed  6-30-93;  8:45  am) 
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Renew  b  y  t  'le  0 '■' ;  c  t  c'  k^  n .a  o i -■  o r- ; 

ana  Bu';'9«:i 

AGENCt;  energy  Information 

Administration.  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511.  44  U.S.C.  3501  et seq).  The  listing 
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does  not  include  collections  of 
information  contai.ned  in  new  cr  revised 
regulations  which  are  to  be  subrr.  ;fed 
under  wctioa  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  nna.aagement  and 
procurement  assis'ance  rwquireT.en'.s 
collected  by  the  D«par*:Tier)f  of  Ej:<^rgy 
;DOE). 

Each  entry  contains  the  foliowing 
information;  (1)  The  sponsor  of  the 
collection;  (2]  Collection  nurab«r{s);  (3) 
Current  0MB  docket  number  (if 
applicable),  (4)  Collection  t:t!e.  [5]  Typ« 
of  request,  eg.,  new.  revision,  extension, 
or  reinstatement,  i61  Frefquency  of 
collection,  (7)  Response  obligation,  I.e., 
mandatory,  voluiitary  or  required  to 
obtain  or  retain  benefit  (3)  ,^ffected 
pubhc,  (9)  An  estiT.ate  of  Jie  run:ber  of 
respondents  per  report  period .  [10]  An 
estimate  of  the  number  of  responses  per 
respondent  annually.  (11)  An  esticiata 
of  tiie  averaj^e  hours  per  respc.se.  (12) 
The  estimated  total  anirjai  :espo'^c'r<nt 
burden,  and  (13)  A  bnef  abstia^  t 
descnbing  the  proposed  coiie<  ■•!   i  sr.J 
the  respondents. 

DATES:  Comments  must  be  nie<l  -viuun 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  ycu  will  be 
submitting  comments  t)ui  find  it 
ditficull  to  do  so  withi".  ir.a  time 
allowed  by  this  notice  vou  snould 
advise  the  0MB  DOE  Desit  Officer  listed 
b>elow  of  your  intention  to  ao  so,  as  soon 
as  possible  The  Desk  O.T:c*».-  may  be 
telephoned  et  (202)  395-3084.  {Also, 
please  notify  the  EL*,  con'.ti;"?  listed 
below  ) 

AOCWESSeS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  bi formation  and  Regulatory 
.Affairs.  Of  He  of  Management  and 
Budget.  726  ^ckson  Place,  N\V.. 
Washington,  DC  20503  fCx)mments 
should  also  be  addres-ied  tc  the  OfBca 
of  Statistical  Standards  at  Cie  address 
below.)  j 

FOfl  FURTHER  INFORMATKX  AND  COPIES  Oe 
RELEVAMT  MATERUL8  CONTACT: 

Jay  Casselberry,  Off;ce  of  Statistical 
Standards,  fEI-73],  Forrestal  Building, 
U  S.  Depertment  of  Ener^^/  Washington, 
IDC  20585.  Mr.  Casselberry  mav  bf 
te.ephoned  at  (2G2j  254-534o. 
SUPPtEMEMTARY  INf  0RMAT1OM;  T>:e 
energy  infonnaton  coubctif  n  submitted 
to  0MB  for  review  was 

1  Federal  Energy  Regulatory 
Commission. 

2.  FERC-567  I 

3.  1902-0005 

4.  Gas  Pipeline  Certificates  ,\r,r.uai 
Reports  of  System  Flow  Diagrams  and 
System  Cspacity 

5.  Extension 

6.  Annually 
7  Msodatory 


8  Busin«sse«  or  n»h«r  for-pmfit 
9.  101  re«;pondents 

10  1  I^H  resp'.ii'^.ses 

11  8.".  12  !]''.{_,:<:.  per  response 

12  11747  ho;jrs 

13,  The  Qjmmisjiiip.  uses  FERv>5f.7 
to  pr'ji^ess  rate  and  certificate 
applications,  to  analvze  transportation 
and  deprw  ii!; on  of  prop€r*v  costs;  to 
analyze  ii.n parts  of  market  expansions  of 
facilities  to  review  and  establish  rates 
of  d«pret,ialion  for  the  facilities  used  in 
the  production  and  tran-iportation  of 
natur«i  jas  and  to  estabu^  and  enforce 
curtailnient  ruies 

5i<«ri;larv  A,vitbontv  5s»M:*!r)n  2fa)  of  rh« 
Pap*'-w<^:i.  HHCLCtxir.  Kif  r.f  1980,  (P-ab   L 
No,  96-511),  w.irh  d.-rHr.f'H  Cimptpr  3S  vA 
Tlll«  44  United  States  Uxle  iS«e  44  U.S.C. 
3506  (a)  and  (c)(1)). 

Is.*und  in  W^ihington.  DC.  Jun«  24, 1993 
Yvaatu)  M.  Btahup, 

Director,  Statistical  Standards.  Energy 
Information  Admutistiution. 

[FR  Doc  9J-1 5595  Piled  6-30-93;  8:45  ami 


Pederal  Energy  Regulatory 

Corrmla&ion 

■3ocK*l  Set-  QFW-  7-«J2,  •(  a*.] 

Brush  Cogeneratlon  Partnert,  et  aU 
Electric  Rate.  SmiC  Povtrer  Production, 
and  Intedccning  Defect -^cate  Filings 

June  Zb,  id»j. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 

1.  Brush  Cogeneration  Partners 

IDocket  No.  QF8  9-7-002) 

Od  June  22, 1993,  Brush  Cogeneretion 
Partners  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

The  supplement  pertains  to  the 
ownership  structure  and  toch'ical 
aspects  of  its  co^neration  fuility  No 
determination  has  bmn  made  ir.at  the 
submittal  constitutes  a  complete  filuig. 

Comment  date.  July  13. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  Iow»-IiliivoJ«  Gas  and  Herlnc 

Copipany 

(Docket  No.  ES93-42-O001 

Take  notice  that  on  tvine  la   1993. 
Iowa-Illinois  Gas  and  Elec:tr.r.  Comoany 
filed  an  application  under  §  204  of  th« 
Federal  Power  AlI  r*»qu«»sting 
authorization  to  issu«  not  more  thin 
$100  million  of  unswcurwd  short-term 
debt  on  or  before  June  30,  1995.  nith  a 
final  maturity  date  no  later  than  June  30, 
1996 

Commenf  dote- July  16,  1993,  m 
acf  ordanr*  with  Standanl  Paragranh  E 
at  the  end  of  this  notice. 


3.  Georgia-Pacific  Corp. 

(Docket  No.  QF93-1 15-000) 

On  June  21,  1993,  Georgia-PaciSc 
Corporation  of  133  Peachtree  Street, 
NT  ,  Atlanta.  Georgia  30303.  submitted 
for  filing  an  application  for  cartitlcation 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292  207fb)  of  the  Commission's 
R^ulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
cximplete  filing. 

According  to  the  applicant,  the  25 
fvfW  small  power  production  facility  is 
loc>ated  at  Mill  Street,  Woodland.  Maine. 
The  facility  consists  of  the  «3  recovery 
hoilor.  and  the  #10  and  ill  steam 
turbine  generators.  The  primary  energy 
source  of  the  facility  is  biomass  m  the 
form  of  black  liquor.  The  S3  reccvury 
boiler  was  placed  into  service  m  July 
1989.  Installation  of  the  steam  turbine 
gene.-ators  were  completed  Id  1966  and 
191*0  respectively. 

C<Tmme.if  date:  August  2,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

4.  Georgia-Pacific  Corp. 

iax  k.f;  No  QF93-tl 3-00^31 

On  June  21.  1993,  Gec.-gia-Pacific 
Corporation  of  133  Peachtree  Straet, 
NT.  A'.Ianta,  Georgia  30303,  submitted 
for  filing  an  application  for  certifi'caiioa 
of  a  facility  as  a  qualifying  small  po'Aer 
production  fariiitv  pursuant  to  section 
292.207(b1  of  the  Commissions 
Regiilation?  No  determination  h?"!  be<in 
made  that  the  submittal  constit-jtes  e 
complete  filing. 

.According  to  the  applicant,  tho  13 
MW  snr.all  power  production  fadnty  is 
ioc-ated  at  .Vlarket  Street.  Nekoosa, 
W.sconsin.  The  facility  consists  of  the 
ffl4  recovery  boiler  and  the  assc-ciated 
stej'T!  turhme  generator.  The  pnn^.ary 
eneq^'  source  of  the  facility  is  biomass 
in  the  form  of  black  liquor.  Constniction 
of  the  facility  was  completed  in  1991 

Comment  date:  August  2,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thiis  notice, 

5.  Georgis-Pacific  Corp. 

[DtHikcf  No.  QF93- 114-000', 

On  June  21,  1993,  Georgia-PacifiC 
Corporation  of  133  Peachtree  Stieet. 
NT.,  Atlanta,  Georgia  30303,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  Soctina 
292.207fb)  of  the  Commission's 
Regulations.  No  determination  has  bee.^ 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  53 
MW  small  pxjwer  production  facility  is 
located  at  Georgia  Highway  273  W.. 
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Cedar  Springs,  Georgia.  The  facility 
consists  of  the  »1.  »2  and  #3  recovery 
boilers,  and  the  No.  1  and  No.  2  steam 
turbine  generators.  The  primary  energy 
source  of  the  facility  is  biomass  in  the 
form  of  black  liquor.  Installation  of  the 
#1.  #2  and  #3  recovery  boilers  were 
completed  in  1936.  and  1974 
respectively. 

Comment  date:  August  2,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Geoi^a-Pacific  Corp. 

(Docket  No.  QF93-n6-000l 

On  June  21,  1993.  Georgia-Pacific 
Corporation  of  133  Peachtree  Street, 
NE.,  Atlanta,  Georgia  30303,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  60 
M VV  smeli  pcw«*r  production  facility  is 
located  et  B..(  k  C  :>h1c  Road,  New 
Augusta,  Mississippi.  The  facility 
consists  of  a  recovery  boiler,  a  power 
boiler  and  two  steam  turbine  generators. 
The  primary  energy  source  of  the 
facility  is  biomass  in  the  form  of  black 
liquor  and  tree  bark.  Operation  of  the 
facility  began  in  1984. 

Comment  date:  August  2,  1993,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishmg  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ^i'^'  available  for  public 
inspection. 
Loui  D  Caafaeli. 
Secretory-. 
IFR  Doc  93-15482  Fil«d  6-30-93;  8:45  am] 
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Ozark  Gat  Trangi-nigetc 
'^.8*.i''al  Gas  V«'l't;caie  ''■ 


■•■vKte?^    "jt  al., 


June  25.  1993. 

Take  notice  that  the  following  filings 
have  been  madp  wjth  the  Commission: 

1.  Ozark  Gas  i  rsnsmission  System 

[Docket  No.  CP-93-493-000  a>93-»9'»-0011 

Take  notice  that  on  June  14. 1993, 
Ozark  Gas  Transmission  System 
(Ozark),  1700  Pacific  Avenue,  Dallas, 
Texas  75201,  filed  in  Docket  No.  CP93- 
493-000  an  application,  as  amended  on 
June  24.  1993.  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  authorization 
to  construct  and  operate  a  new 
compressor  station,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Ozark  proposes  to  install  the  Del  Soto 
Compressor  Station  on  its  main  line 
near  Altus,  in  Franklin  County. 
Arkansas,  to  receive  natural  gas  from 
Arkansas  Western  Gas  Company  (AV*'G). 
Ozark  states  that  the  new  station  would 
be  located  adjacent  to  its  existing  4-inch 
receipt  meter  station  and  also  adjacent 
to  AWG's  Noah  Davis  Compressor 
Station.  Ozark  requests  authorization  to 
relocate  a  compressor  from  the  Walker 
Compressor  Station  (Walker)  to  the 
proposed  station,  stating  that  the 
compressor  would  be  abandoned  at 
Walker  under  its  blanket  authorization. 
Ozark  states  that  the  station  would 
contain  the  single  relocated  300- 
horsepower  reciprocating  compressor 
that  has  a  throughput  capacity  of  5 
MMcf  per  day.  based  on  350  psig 
suction  and  900  psig  discharge 
pressures. 

Ozark  explains  that  these  facilities 
would  provide  Ozark's  shippers  with  an 
additional  gas  supply  from  which  to 
market  and/or  transport  natural  gas. 
Ozark  estimates  that  it  would  cost 
$69,600  to  construct  the  proposed 
facilities,  to  be  financed  with  equity 
funds. 

Comment  date:  ]aly  16,  1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Z  Pill  haiidif  ^ astern  Pipe  Line  Co. 
(Docket  No.  CP93-505-0001 

Take  notice  that  on  June  22. 1993, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP93-505-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
natural  gas  transmission  pipeline 
segment  and  other  facilities  by  transfer 
to  Panhandle  Gathering  Company 


(PGCi,  Hii  Hb  (iuj,-e  U^ay  set  lorai  in  me 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  proposes  to  abandon 
certain  facilities  by  transfer  to  PGC,  as 
a  contribution  to  the  capital  of  PGC.  It 
is  stated  that  Panhandle  is  the  sole 
shareholder  of  PGC.  Panhandle  states 
that  PGC  and  Western  Ges  Resources. 
Inc.  (WGR).  have  entered  into  an 
agreement  to  form  a  PGC-WGR  Joint 
Venture  (PGC-WGR)  which,  upon  the 
Commission's  approval  of  the  proposed 
abandonment,  would  operate  the 
facilities  "behind-the-plant"  as  part  of  a 
non-regulated  gathering  and  processing 
system.'  Panhandle  states  that  the 
original  cost  of  the  facilities  is  $38.5 
million,  and  after  allowances  for 
depreciation,  the  net  book  value  is  $8.2 
million. 

More  specifically.  Panhandle 
proposes  to  abandon  the  following 
facilities. 

•  A  19.4  mile  segment  of  Panhandle's 
Elk  City  24-inch  transmission  pipeline. 
Panhandle  states  that  the  line  segment 
extends  from  its  Alva  compressor 
station  to  its  2  Gate  south  of  the 
Cimarron  River,  located  in  Major  and 
Woods  Counties,  Oklahoma.  Panhandle 
further  states  that  the  segment  parallels 
a  remaining  30-inch  line  loop  which  is 
capable  of  handling  current  and 
anticipated  gas  flow  on  the  Elk  City  line. 
Panhandle  advises  that  PGC-WGR 
would  use  the  line  segment  to  move  gas 
to  WGRs  Chaney  Dell  Plant  for 
processing. 

•  The  Canton/N.E.  Selling  Gathering 
System.  Panhandle  states  that  the 
system  is  comprised  of  approximately 
90  miles  of  4  to  10  inch  gathering  lines 
and  two  booster  stations  totaling  4,350 
horsepower  (six  low  suction  pressure 
compressors),  and  is  located  in  Blaine, 
Dewey,  Woodward  and  Major  Counties. 
Oklahoma.  Panhandle  advises  that  the 
N.E.  Seiling  booster  station  (two 
compressors)  would  be  retired  from 
service  upon  abandonment  since  the 
gathering  lines  to  which  it  is  connected 
would  be  rerouted  to  deliver  gas  to  the 
Chester  Processing  Plant. 

•  The  Waynoka  Gathering  System. 
Panhandle  states  that  the  system  is 
comprised  of  approximately  270  miles 
of  gathering  lines  (4  to  12  inches  in  size) 
and  five  booster  stations  (6,437 
horsepower  of  small,  low  suction 
pressure  compression),  and  is  located  m 
Woods.  Woodward  and  Alfalfa 
Counties.  Oklahoma.  Panhandle  advises 
that  the  booster  station  and  the  lines 
connected  to  it  would  be  reconfigured  to 


'  PGC  filed  in  Docket  No.  CP-03-506-000  • 
petition  for  declaratory  order  dlscUiming 
jurisdiction  over  the  facilittet  it  would  •cqulie. 
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Hi.dble  Uie  galher-.rs;  of  gas  for  delivery 

•  .  the  Chaney  Dell  Pr-x^essing  Plant. 

•  The  AvaH  Gathering  System. 
F'-.nhandle  sia'*^  ;h-i'  'he  svstem  is 
■  .  •.Tiprisad  ■:.^  jpp-ox  ma'eiy  80  miles  of 
tfd'.henng  linvs  [horr.  4  to  S  inches  in 
5iZH)  arid  two  boo'/^r  s^dtions  |1,016 
.'".jr'vepower  jf  5"';ii:!,  !ow  suction 
P't-Bssure  corr  p^»S'^l  ^r;  i  sr.d  is  located  in 
'.•-  ocMis  and  Alfalfa  (  ounties.  Oklahoma. 
ar  d  Birber  Coun'v.  Kansas  Panhandle 
a  J'.  ises  that  the  boa'"'  stations  would 
pirfom  a  hehind-'nf^p.an'  gathering 
r.Mf.tion  r,orrparB^.:e  t :.-  'T.^t  of  the 
'»'<'3\nok»  ho'^'^ter  station. 
Far:ha.^f'.:t  ,tate8lhat.  with  the  advent 

•■  ne  rvs'-i. (..luring  mandated  by  the 
Cum.T.iss  on  ::;  Order  No.  636,  -*  ^eq  . 
it  no  loi  »t"  rt'Tjuires  the  facilities. 
Pi.nha.nd.i?  fi-her  states  that  divesting 

sef  of  these  facilities  would  facilitate 
;he  continued  flow  of  natural  gas  into 
Fi-nhand-e's  Tiain  lines  due  to  their 
.'"•  onfig'^.'a'  on  as  part  of  a  non- 
-"ii.'atHd.  low  pressure  system  for  gas  to 
!:*'  processed.  Panhandle  also  states  thai 

•  -«  divestiture  would  mitigate  the 
'.<o'en?ia!  'or  stranded  investment  and 

■.•f  resulting  Order  No.  63R  transition 

•'  OstS. 


Comment  drAe 


16,  1993.  in 


UMI 


a  ,  ordanca  with  Standard  Paragraph  F 

«'  the  erd  of  this  notice, 

3.  El  Paao  Natural  Ga.s  Co 

Take  notice  that  on  June  22,  1993,  El 
Pdso  Natural  Gas  Company  (El  Paso), 
.;-  s;  Office  Box  1432.  El  Paso,  Texas 
-")973.  f.led  in  Do  ket  No,  CP93-508- 

-]  an  application  pursuant  to  section 

J,  of  the  Natural  Gas  Act  for 
.'  /.horization  to  abandon  five 
certificated  gas  transportation  services, 
sil  as  more  hdly  sat  forth  in  the 
application  w  hich  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  requests  authorization  to 
r^andon  the  following  certificated 
':»nsportaticn  services;  (1)  Rate 
St,hedule  T-37  with  Caprock  Pipehne 
Cd.mpany;  (2)  Rate  Schedule  T-38  with 
Mountain  Lndustrial  Gas  Company  on 
bahalf  of  Cominco  American 
incorpora'ed,  (3)  Rate  Schedule  T-8 
with  Southwest  Gas  Corporation 
I  Southwest);  (4)  Rate  Schedule  T-15 
with  Southwest;  and  (5)  Rate  Schedule 
T-22  with  Texas  Gas  Transmission 
Corporation.  El  Paso  states  that  all  of  the 
above-men  tinned  rate  schedules  are  on 
F  le  as  part  of  El  Pesos  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  2.  El  Paso 
requests  an  effective  date  on  March  1. 
1993.  for  the  first  four  listed  services 
and  an  efectjve  date  of  April  1,  1993. 
f  jf  the  sarvi' o  'or  T-^xas  Gas. 


El  Paso  reports  that  its  transition  fr«)"i 
a  gas  merchant  to  an  open-access 
transporter  of  natural  gas  has  prompted 
El  Paso  and  its  customers  to  addre«.s 
among  other  things,  gas  pun  hase 
relationships  with  producer**  and  tne 
need  Jo  continue  traditional  5«<jtion  7(c) 
certificated  transportation  and  exchange 
services.  As  a  result,  El  Paso  and  the 
parties  to  the  services  proposed  to  be 
abandoned  have  signed  letter 
agreements  providing  that  these  case- 
specific,  certificated  transportation 
services  should  be  terminated.  El  Peso 
indicates  that,  if  requested,  it  would 
continue  transportation  services  for 
these  parties  under  subpart  G  of  part 
284  of  the  Regulations. 

El  Paso  avers  that  it  would  continue 
to  operate  all  of  the  related  facilities  to 
the  extent  necessary  to  provide  part  284. 
subpart  G  transportation  services.  El 
Paso  also  indicates  that  all  of  the 
services  to  be  abandoned  are  free  of  any 
imbalances. 

Commenf  date:  July  16, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standijrd  Fara^rrfphu 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commissions'  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  ov^-n  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  th^  r^^blic 
convenience  and  necessity  'f  a  .^ution 
for  leave  to  intervene  is  timely  fl  led,  or 
if  the  Commission  on  its  own  motion 


U^lieves  that  a  formal  hearing  is 
required,  hjrther  notice  of  sihJ)  hearing 

'*;'!  bf  dulv  given. 

Under  the  pro*  edvire  herein  provided 
for,  unlnss  otherwise  advised,  it  will  be 
unneces.sdry  for  !ho  applicant  to  appear 
or  be  reprHsentpd  at  the  ht-qring 
Uu  D.  Caaheli. 

Secretary. 

;F8  D.<    qil-:54r>3  Filed  6-30-93;  8:45  ami 
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:Dock«t  No  JD93-115tOTT«xa«-142) 

State  of  Texas;  NGPA  Notic«  of 
Determination  by  Juritdlctlonat 
Agency  Designating  Tight  Formaticn 

)une25.  1993 

Take  notice  that  on  }une  2i    1993,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to  se<~:tion 

271.703(c)(3)  of  the  r,Grnmis.s»or.  s 
regulations,  thai  the  Wilt  ox  Formation, 
East  76  (Wilcox  8,900  Sand),  underlying 
Duval  County,  Texas,  quaUfies  as  a  light 
formation  under  section  107iL)  of  the 
Natural  Ga.s  Pohry  Art  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  4  and  consists 
of  approximately  3,680  acres  in  ell  or 
ponions  of  the  following  sur^'eys. 


Survey 

.'Vhstrai-i 
r*c. 

Ac'ss 

J  Pcxtevent  

A-433 
Ar-2039 

/Wise- 

A-4.31 
A-t30 
A-4C5 

&40 

J  PoTsvent  

V  R   Gjf\            

320 

E   PM^'guei     

160 

J   Pvartav©*^'        

640 

J   PottevSTit       

&«0 

J.  PortevenJ  

640 

The  notice  of  deferminaiion  a;so 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wilcox 
Formation  meets  the  require.ments  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persons  objerting  to  the 
determination  mcy  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  da\s  after  the  date 
this  notice  is  issued  by  Lhe  Commission. 
Lois  D.  CAsheli. 
Secretary. 
!FP  rw  q:^--i  54S7  F;>d  <V-3{)-93;  8;45  am) 
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[D.>ct(et  No.  JO^y  1 1I09T  S«w  M«xlco-42] 

U'-'itad  Stat»«  D«partme  A  of  th« 
InterJo'-,  B'jreau  o(  Land  ManagoneRt; 
NGPA  hotic*  of  Determination  by 
J'jrisdiclional  Agency  Oaslgnating 
Tight  Formation 

June  25, 1993. 

Take  notice  that  on  June  21, 1993,  the 
United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above- referenced 
notice  of  determination  pursuant  to 
section  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Gaiiup  and  Dakota  Formations  in  a 
portior.  of  the  Northeast  Ojito  Galluf)- 
Daitota  Pool  underlying  a  portion  of  Rio 
Arriba  County,  New  Mexico,  qualify  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
srea  of  appHcation  covers 
approximately  4,000  acres,  ail  of  whicii 
are  Jicarilla  Apache  Indian  Reservation 
Lands.  The  recommended  area  is 
described  as  follows: 

Township  26  North,  range  3  West 

Section  22  SE;4 
Sections  23-24:  S/2 
Sections  2S-26:  .^il 
Sections  27  and  34:  E/2 
Sections  35-36:  All 

The  notice  of  detenninaticn  also 
contains  BLM's  findings  that  the 
referenced  portion  of  the  Gallup  and 
Dakota  Formations  meets,  the 
requirements  of  the  Commissions 
reeulations  set  forth  m  18  CFR  part  271 

The  application  for  determination  is 
availabie  for  insptctur,  except  for 
material  which  is  confidential  under  18 
CFR  275  206.  at  the  Federal  Energy 
Reg-.jlatcrv  Commission.  825  North 
Capitol  Street,  NE,.  Washington.  DC 
204  25,  Persons  objecting  to  the 
det'^rrrii.iauon  mpv  file  a  protest,  in 
accord  a.ce  w.^h  ;8  CFR  275,203  and 
275,204,  H'llhir.  ;'u  days  after  the  dale 
this  notice  is  issued  by  the  Commission. 
Lois  D.  (]£8hijU, 
Secretary- 
iFRDoc.  93-154aa  F:!f<.i  6-30-93,  8.45  am) 

B»LUNO  COOC  071^-01  -M 

[Docket  No.  CP93-51 1-000) 

CNG  TransmiMion  Coip.;  Notice  of 
Request  Under  Blanket  Authorization 

Iune25,  1993 

Talce  notice  that  on  June  22,  1993. 
CNG  Transmission  Corporation,  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  a  request  for 
authorization  pursuant  to  sertions 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 


Natural  G«s  Act  (18  CFk  157.205  and 
157.212),  to  add  an  additional  deUvery 
point  to  an  existing,  certificated 
transportation  service  that  CNG 
provides  to  two  cogenerator  customers. 
Northeast  Energy  Associates  (Northeast) 
and  Nonh  Jersey  Energy  Associates 
(North  Jersey),  as  more  fully  described 
herein. 

CNG  states  that  pursuant  to  a 
certificate  of  public  convenience  and 
necessity  issued  by  Commission  Order 
on  September  13, 1990,  Docket  No. 
CP83-195-G00  et  al  (52  FERC  1 61.257). 
O^G  is  authorized  to  transport  up  to 
50,000  Dt  of  natural  gas  per  day  tor 
Northeast  and  22,000  Dt  of  natural  gas 
per  day  for  North  Jersey,  pursuant  to 
transportation  agreements  dated  March 
1. 1991.  According  to  CNG.  under  the 
firm  transportation  agreements,  CNG 
receives  Northeast's  and  North  Jersey's 
gas  at  an  interconnection  with 
TransCanada  at  Niagara  Falls,  Erie 
County.  New  York  and  then  delivers 
such  at  one  of  the  following  existing 
delivorv  points: 

(1)  The  interconnection  between  the 
facilities  of  CNG  and  the  facilities  of 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Clinton  County, 
Pennsylvania,  at  a  point  known  as 
Leidy. 

(2)  The  interconnection  between  the 
facilities  of  CNG  and  Texas  Eastern 
Transmission  Corporation  in 
Westmo.njland  County.  Pennsylvania,  at 
a  point  known  as  Oakford. 

By  this  request,  CNG  seeks 
authorization  to  add  one  additional 
delivery  point  for  Northeast  and  North 
Jersey  at  an  existing  interconnection 
between  the  facihties  of  CNG  and  Texas 
Eastern,  in  Franklin  County. 
PennsvKa.nia.  at  a  /-oint  known  as 
Oakford. 

CNG  further  staes  that  this  proposed 
additional  delivery  point  gives  CNG  a 
third  option  in  delivering  these 
volumes,  thereby  increasing  CNG's 
operating  fle-xibiHty  and  that  no  new 
facilities  are  needed  to  effectuate  the 
deliveries  at  Chambersburg. 

Finally,  CNG  verifies  that  the 
following  are  true  (1)  The  !.,:,:-.:  volumes 
to  be  delivered  to  a  custGnicr  nfu-r  thf> 
request  do  not  exceed  the  total  vuiumts 
authorized  prior  to  the  request;  (2)  The 
change  is  not  prohibited  by  an  existing 
tariff  of  the  certifirate  holder;  and  (3) 
CNG  will  accomplish  the  deliveries  to 
Northeast  and  North  Jersev  without 
detriment  or  disadvantaE^  *i;  :;s  ''ther 
customers,'  The  proposed  additional 
delivery  point  will  have  a  beneficial 


impact  on  CNG's  system-wide  peak  day 
and  annual  deliveries  by  increasing 
CtiG's  operating  flexibility.  CNG  verifies 
that  the  proposed  facilities  comply  with 
the  requirements  of  Subpart  F  of  Part 
157  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  Instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Corflmission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piusuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  afier  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  93-15485  Filed  6-30-93;  8:45  am] 

B4UJN0  COOC  •n7-01-M 


[I3ock»t  No  RP9*-S-000] 

Norir«est  Pipeli'^e  C-'  z    *-■"■  :f  -f 
Informal  !>ettiement  CO'f.vp^-ci 

June  25. 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  July  7. 1993  at  9 
a.m.  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street.  NE..  Washington.  DC.  20426.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Kathleen  M.  Dies  (202)  208-0524. 


u 


'.heU. 


'  C7>i(,  wil!  deliver  the  Northeast  and  North  Jersey 
volume*  at  (iiain bwsbiirs  only  on  days  when 

jufSaent  capdciH'  i«  avaiiatlf 


i>ccretary. 

[FR  Doc.  93-15486  Filed  6-30-93;  8:45  am] 


33446 


Federal  Register      Vol    58,  No.  125  /  Thursday.  luly  1,  1993  /  NoUces 


Offic«  of  FoMll  Energy 
[FE  Dodwt  No.  93-1^4401 


AiTMdcan  Hunter  Exploration  Ltd.; 
Blanket  Authorization  To  Export 
Natural  Qaa  to  Mexico 

AGENCY:  Office  of  Fossil  E.n'^rjr, ,  DOE 
ACTX)N:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  American 
Hunter  Exploration  Ltd.  to  export  i:p  to 
150  Bcf  of  natural  gas  to  Mexico  over  a 
two-year  period  beginning  on  the  date  of 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building.  1000  Independent  p 
Avenue,  SW  ,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a  m  and 
4  30  p.m.,  Monday  through  Fnday, 
except  Federal  holidays. 

Issued  in  Washington.  DC  on  lune  24, 
1993 
QifFortl  P.  Tom««zew«ki, 

Director.  Office  of  SaturaJ  Gcs  Office  of  Fuels 

Programs.  Office  ofFoisil  Energy 

[FK  Doc.  93-15592  Filed  6-30-93;  8:45  am] 

BiUJNQ  COOC  MSO-01-M 


(FE  DockM  No.  M-35-NGJ 

Meridian  Marlteting  &  Tranamisaion 
Corp.;  Blanitet  Authorization  To  Export 
Natural  Gat  to  Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
kCVGH:  Notice  of  order 

SUUMAHY:  The  Office  of  Fossil  Energy  of 
tne  Department  of  Fjie.-gy  gives  notice 
that  It  has  issued  an  order  granting 
bL^nktrt  authorization  to  Meridian 
Marketing  4  Transmission  Corp,  to 
export  up  to  72  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SVV  ,  Washin^-ton.  DC  20585, 
(202)  586-9478.  The  ducket  room  is 
open  between  the  hours  of  8  am.  and 
4:30  p.m.,  Monday  through  Fnday, 
except  Federal  holidays. 

Issued  In  Washington,  DC  on  June  24, 
1993. 

CliffDrti  P.  TomMuwsiu, 
Director,  Office  ofSatural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(PR  Doc.  93-15594  Filed  6-30-93;  8:45  ami 

MLLMQ  COOC  MSO-OI-M 


UMI 


[FE  Dock*t  No.  93-39-NG] 

El  Paso  Gaa  Marketing  Co.;  Order 
Granting  Bianttet  Authorization  To 
Export  Natural  Gaa  to  Mexico 

AGENCY:  Office  cf  Fossil  Energy,  DOE. 
ACTXX:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  El 
Paso  Gas  Marketing  Company 
authorization  to  export  up  to  75  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
term,  beginning  on  the  date  of  first 
delivery 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building.  1000  Independence 
.Avenue.  SW  ,  Washington.  DC  20585, 
(202)  586-9478,  The  docket  room  is 
open  between  the  ho'ors  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  IX,  lune  24, 1993. 
ClifFord  P.  Tomaurmld, 
Director.  Office  ofSatvrrJ  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
!FR  Doc  93-15593  Filed  6-30-93;  8:45  am) 

BIUJNO  COOC  MaO-41-« 


Western  Area  Power  Administration 
[Rate  Ordw  No  WAPA-62) 

Amistad  and  Falcon  Projects  Notice  of 
a  Rate  Order  No.  WAPA-62 

AGENCY:  Western  Area  Power 
Aamimstration,  DOE. 
ACTION:  Notice  of  a  Rate  Order— 
Amistad  and  Falcon  Projects 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  of  the  Department  of  Energy 
(DOE)  of  Rate  Order  No.  W  APA-«2 
placing  a  rate  extension  into  effB<:t  on  an 
interim  basis  beginning  on  June  8,  1993, 
for  power  marketed  by  the  Western  Area 
Power  Administration  {Westem)  from 
the  Amistad  and  Falcon  Projet  ts  under 
contract  No.  7-G7-50-P0890.  The  rate 
forniula  will  remain  in  effect  on  an 
interim  basis  until  the  Federal  Energ)' 
Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  it  in 
effect  on  a  final  basis  or  until  it  is 
replaced  by  another  rate. 

The  Amistad  and  Falcon  Dams  are 
international  storage  projects  located  on 
the  Rio  Grande  River  between  Texas  and 
Mexico.  The  power  f^om  these  dams  is 
marketed  bv  Western  under  the  terms  of 


contract  No.  7-07-5O-P0890  dated 
August  9, 1977,  and  amended  on  April 
10,  1986,  The  rate  formula  of  that 
contract  was  approved  by  the  Federal 
Power  Commission,  predecessor  to  the 
FERC,  for  a  5-year  period  begirming 
June  8,  1983,  in  Docket  No.  E-9566  on 
August  12,  1977. 

A  5-yBar  rate  extension  approving  this 
same  methodology  through  June  7, 
1993,  was  ordered  by  FERC  on  July  20, 
1988,  in  44  FERC1  62.058. 

According  to  article  9(a)  of  that 
contract.  Western  calculates  trie  annual 
installment  to  be  paid  by  the  South 
Texas  Electric  Cooperative,  Inc.,  and  the 
Medina  Electric  Cooperative,  Inc. 
(STEC/MEC),  for  the  power  generated  at 
the  Amistad  and  Falcon  Powerplants  on 
or  before  August  31  of  the  year 
preceding  the  fiscal  year  to  which  it 
pertains. 

Each  annual  installment  pays  the 
annual  amortized  portion  of  the  United 
States  investment  in  the  Falcon  and 
Amistad  hydroelectric  facilities  with 
interest,  and  the  associated  opcre'ion, 
maintenance,  and  administrative  costs 

This  repayment  schedule  is  not 
dependent  upon  the  power  and  energy 
made  available  for  sale  or  the  rate  of 
generation  each  year. 

Western  will  continue  to  provide 
STEO'MEC  with  a  revised  exhibit  A  by 
August  3 1  of  each  year  using  the  same 
methodology. 

DATES:  The  rate  extension  v>-ill  become 
effective  on  an  interim  basis,  June  8, 
1993;  and  will  remain  effective  until 
FERC  confirms,  approves,  and  places 
the  rate  in  effect  on  a  final  year  basis  for 
a  5-year  period,  or  until  this  rate 
schedule  is  superseded. 
FOR  FURTHER  INFORMATION  CONTACT; 
Mr.  John  Harrington.  I>puty  Area 
Manager.  Salt  Lake  City  .^rfia  Office, 
Western  Area  Power  Administration. 
P  0.  Box  11606,  Salt  Uke  City.  UT 
84147-0606. (801)  524-5493. 
Ms,  Deborah  Linke  Director,  Division  of 
Marketing  and  Rates,  Western  Area 
Power  Administration,  P.O  Box  3402, 
Golden,  CO  80401-3398,  (303)  231- 
1535. 
Mr  Joel  Bladow,  Assistant 
Ari.Tiinistrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  8G061, 
Forrestal  Building,  1000 
Independence  Avenue  SW,, 
Washington,  DC  20585-0001.  (202) 
586-5581. 
SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  2  to  Delegation  Order 
No,  0204-108.  published  August  23, 
1991  (56  FR  41835),  the  Secjetary  of 
Energy  delegated:  (1)  the  authority  to 
develop  long-term  power  and 
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transmission  rates  on  a  nonexclusive 
tiesis  to  the  Administrator  of  Western: 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  in  effect  on  an 
interim  basis  to  the  Assistant  Secretary: 
and  fl)  the  authority  to  confirTn, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  Part  903)  became 
effective  on  September  18.  1985  (50  FR 
3:"635).  This  rate  extension  is  issued 
pursuant  to  the  Delegation  Order  and 
the  rate  extension  procedures  in  10  CFR 
Fart  903. 

Rate  Order  No.  WAPA-62  confirming 
and  approving  a  rate  extension  on  an 
interim  basis  is  hereby  issued,  and  the 
rate  will  be  promptly  submitted  to  the 
FTJiC  for  confirmation  and  approval  on 
a  final  basis. 

I-isip  1  a!  Wr-<;hington,  DC,  June  9. 1993. 
Rfbsrt  L.  San  Martin, 

Acting  Assistant  Secretary.  Energy  Efficiency 
and  Benewable  Energy. 
June  9. 1993. 

These  power  rates  are  established 
pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7152(a), 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
iReclamation)  under  the  Reclamation 
At  of  1902,  43  U.SC.  371  et  seq.,  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c]  of  the  Reclamation  Act  of 
19.19.  43  U.S  C.  485h{c!,  and  acts 
specifically  applicable  to  the  Falcon 
Project  and  the  Amistad  Project,  were 
transferrod  to  and  vested  in  the 
Secretary  of  Energy  (Secretary). 

By  .Amendment  No  2  to  Delegation 
Order  No.  0204-108,  published  August 
2  3.  1991  (56  FR  41835),  the  Secretary 
delegated  il)  the  authority  to  develop 
long-term  power  and  transmission  rates 
to  the  .administrator  of  the  Western 
Area  Power  .administration  (Western); 
(2)  the  authority  to  confirm,  approve, 
and  place  into  effetrt  such  lates  on  an 
mtenm  basis  to  the  -Assistant  Secretan,- 
for  Con.servetion  and  Renewable  Energy 
(.Assistant  Secetarv),  and  (3)  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove  those  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
This  rate  extension  is  issued  pursuant  t  ) 
the  delegation  to  the  .A.dministrator  of 
Western  and  the  Assistant  Secretary  and 
the  rate  adjustment  procedures  in  10 
CFR  part  903,  published  m  the  Federal 
Register  at  50  FR  37835  on  September 
18,  1985. 


.Acron}Tn*  and  Definitior>« 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

CPL:  Central  Power  and  Light  Company. 

DOE:  Department  of  Energy. 

DOE  Order  RA  6120.2:  An  order  dealing 

with  power  marketing  administration 

financial  reporting. 

FERC:  Federal  Energy  Regulatory 

Commission. 
FPC:  Federal  Power  Commission. 
FY:  Fiscal  year. 
kWh:  Kilowatthour. 
MEC:  Medina  Electric  Cooperative,  Inc. 
mills/kWh:  Mills  per  kilowatthour. 
NEPA:  National  Environmental  PoUcy 

Act  of  1969. 
O&M:  Operations  and  maintenance. 
PRS:  Power  repayment  study. 
Reclamation:  Bureau  of  Reclamation. 

U.S.  Department  of  the  Interior. 

S TEC:  South  Texas  Electric  Cooperative, 
Inc. 

U.S.  Section:  U.S.  Section  of  the 

International  Boundary  and  Water 

Commission. 
Western:  Western  Area  Power 

Administration,  U.S.  Department  of 

Energy. 

Effective  Date 

This  extension  will  become  effective 
on  an  interim  basis  on  June  8. 1993,  and 
will  be  in  effect  pending  FERC's 
approval  of  them  or  substitute  rates  on 
a  final  basis  for  a  5-year  period,  or  until 
superseded. 

Public  Notice  and  Com:n(  f  I 

Paragraph  903.23(a)  of  10  CFR  part 
903,  for  rate  extensions,  does  not  require 
a  consultation  and  comment  period,  nor 
public  information  or  comment  forums. 
On  March  11.  1993,  Western  notified 
the  aistomers — Medina  Electric 
Cooperation,  Inc.  (MEC).  in  Hondo, 
Texas,  and  South  Texas  Electric 
Cooperative.  Inc.  (STEC),  in  Nursery, 
Texas,  of  Western's  intent  to  extend  the 
rate.  Western  also  discussed  the  rate 
e.xtension,  answered  questions,  and 
received  comments  and  suggestions.  No 
significant  issues  were  raised.  The 
customers  expressed  comfort  with  the 
methodology  presently  used  and 
s  ippcrt  for  the  rate  extension. 

Project  History 

On  AugiiSt  12,  1577,  in  Docket  No.  E- 
95Gfi.  the  FPC  approved  for  a  5-year 
period  t;.e  rate  formula  contained  in 
run  tract  No.  7-07-5O-P0890,  between 

Reclamation  and  two  electric 
conperat.  ves,  to  become  effective  on  the 


date  of  initial  operation  of  Amistad 
Powerplant  (June  8, 1983).  STEC  end 
MEC  agreed  to  purchase  the  output  of 
the  Amistad  and  Falcon  Fowerplants  for 
a  5Q;^ear  period,  beginning  when  Initial 
electric  service  became  available  from 
Amistad.  The  cooperatives  agreed  to 
take  all  Amistad  and  Falcon  power  and 
to  pay  the  United  States  the  following: 

The  amount  of  each  annual 
installment  shall  be  the  sum  of: 

( 1 )  A  fixed  annual  payment  of  $3 1 3 ,1 78  «• 
a  contribution  to  the  amortization  of  the 
United  State*  investment  in  the  Falcon 
hydroelectric  facilities  and  in  the  penstocks 
at  Amistad  Dam.  The  annual  payment  shown 
above  will  he  adjusted  at  the  time  this 
contract  becomes  effective;  plus 

(2)  An  amount  necessary  to  repay  in  equal 
annual  installments  amortized  over  a  50-year 
period,  the  United  States  actual  total 
Investment  costs,  with  interest,  for 
hydroelectric  power  installation  at  Amistad 
Dam,  not  including  penstocks,  to  be  under 
the  jurisdiction  of  the  Section,  including  the 
costs  of  engineering  plans,  supervision, 
administration  of  construction,  and  interest 
during  construction  *  •  'iplus 

(3)  The  annual  operation,  maintenance, 
replacement,  administration  costs  of  the 
Section  and  the  administration  costs  of  the 
Bureau  related  directly  or  indirectly  to  the 
United  States  power  facilities  at  Amistad 
Dam  and  at  Falcon  Dam,  provided  that  such 
costs  shall  be  based  on  prudent  and 
businesslike  management  practices  and  in 
accordance  with  established  electric  Industry 
op)eration  and  maintenance  practices. 

The  power  marketing  functions  of 
Reclamation  were  transferred  to 
Western  on  October  1. 1977,  and 
Western  became  responsible  for  the 
administration  of  both  of  the  above 
contracts. 

Western.  STEC,  and  MEC  executed 
supplement  No.  1  to  contract  No.  7-70- 
50-P0890  on  April  10.  1986.  to  clarify 
the  method  for  determining  the  annual 
installment  consistent  with  DOE  Order 
No.  RA  6120.2.  Those  clarifications 
address  repayment  of  Falcon 
hydroelectric  faciUties  within  the 
remaining  period,  establish  interest 
during  construction  at  7  percent, 
capitalize  major  replacements  and 
additions  at  current  interest  rates,  and 
specify  the  actual  date  of  initial  service 
as  June  8, 1983. 

Supplement  No.  1  requires  that  the 
amount  of  each  aruiual  installment  be 
established  in  advance  by  the 
contracting  officer  in  consuhation  with 
the  U.S.  Section  and  submitted  to  the 
cooperatives  as  exhibit  A  on  or  before 
August  31  of  the  year  preceding  the 
appropriate  fiscal  year  in  accordance 
with  the  following: 

The  amount  of  each  annual 
installment  shall  be  the  sum  of: 

(1)  Aa  annual  installment  including 
interest,  to  amortize  within  the  remaining 
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period,  the  unpaid  United  States  investmer.' 
in  the  Falcon  hydroelectric  facilitirs  and  m 
the  pensttxkj  at  Amistad  Dam;  plus 

(2)  An  annual  installrr.ent  to  amor-izw  ov«r 
a  50-year  period,  the  I'nited  States  artudi 
total  inveftment  co«ti  with  interest,  for 
hydroelectric  power  facilitie*.  not  including 
penstock!,  at  Araistad  Dam  to  be  undfr  the 
jurisdiction  of  the  U  S  Section.  includinR  the 
costs  of  engineering  plans.  rupflr>i.sion. 
administration  of  construction,  and  mfHrost 
d'jnng  construction  •   *    '.ar.d 

(3)  The  annual  operation,  maintenance, 
rpplacmnent.  administration  rx>»t»  of  the  U.S. 
Section  and  the  administration  costs  nf 
Western  related  directly  or  indirect Iv  to  thu 
I'nited  State*  power  facilities  at  Amistad 
Dam  and  at  Falcon  Dam.  provided  that  such 
costs  shall  be  based  on  prudent  and 
businesslike  management  pract.cas  and  ;n 

a(  cordance  with  established  9le<:;tnc  mdustn,' 
operation  and  maintenance  prart ires  •   *    V 

The  billing  procedures  containfld  in 
supplement  No  1  require  Western  to 
submit  bills  to  the  cooperntives  for  each 
monthly  payment  on  ine  annual 
installment  on  or  before  the  tenth  day  of 
the  month  for  which  such  payment  is 
due  Payments  are  due  and  payable  by 
the  cooperatives  on  the  first  day  of  the 
following  month  Western  divides  the 
calculated  annual  installment  by  12  and 
bills  the  customer  monthly  for  this 
amount. 

In  Rate  Oder  No  W,\PA-37,  Western 
requested  FERC  approval  of  a  5-year 
extension  of  the  rate  terms  of  the 
contract  FERC  approved  the  rate 
extension  through  June  7 .  19^3,  in 
Docket  No  EF88-5 101-000  on  July  20. 
1988,  at  44  FERC  \  62.058.  The  rate 
terms  remain  the  same  as  those 
approved  on  )uly  20,  1988,  FERC 
approval  is  now  souk^.t  for  another  5- 
year  extension  ihrou^h  June  7,  1988,  of 
those  same  rate  terms  

Paragraph  903  23(a)  of  10  CFR  part 
903,  for  rate  extensions,  do+rts  not  require 
a  consultation  and  comment  period,  nor 
public  information  or  comment  forums 
On  March  11,  1993.  Western  notified 
the  customers — Medina  Electric 
Cooperative.  Inc.  (MEC).  m  Hondo, 
Texas,  and  South  Texas  Electric 
Cooperative,  Inc.  (STEC).  in  Nursery. 
Texas,  of  Western's  intent  to  extend  the 
rate  formula.  Western  also  discussed  the 
rate  extension,  answered  quest-ons,  and 
received  comments  and  suggestions.  No 
significant  issues  were  raised  The 
customers  expressed  comfort  with  the 
methodology  presently  used  and 
support  for  the  rate  extension. 

Power  Repayment  Studies 

Electric  service  contract  No  7-07-50- 
P0890,  dated  August  9,  1977,  and 
supplements  thereto  (in  article  6(a)) 
require  that  Western  calculate  the 
annual  installment  to  be  paid  by  STEC/ 
MEC  for  the  power  generated  at  the 


Falcon  and  .Annstad  Powerplants,  by 
consultation  with  the  L'  S,  Section,  and 
submit  it  to  STEC/MEC  in  the  form  of 
a  contract  exhibit  on  or  before  August 
31  of  the  year  pre<:edinK  the  FY  to 
which  It  pertains 

Because  of  the  August  31  due  date  of 
the  exhibit  A  and  the  contract 
requirements,  it  is  necessary  to  cover  3 
years  in  the  annual  installment.  The 
previous  FY  reflects  aciual  figures,  the 
current  year  in  whuii  the  annual 
installment  is  being  calculated  refle<:ts 
updated  estimates;  and  the  first  future 
year  for  which  the  annual  installment  is 
being  calculated  reflects  proiected 
estimates.  The  previous  FY  with  actual 
data  is  a  final  calculation  for  that  year 
and  normally  does  not  change  on  future 
calculations.  Annual  installments  have 
been  prepared  each  year  and  the  same 
methodology  has  been  followed  since 
the  contract  became  effective  in  1983. 

Statement  of  Revenue  and  Related 
Expense* 

The  following  tables  provide  a 
summary  of  revenues  and  expense  data 
for  the  previous  5  years  and  the  hjture 
5-year  proposed  rate  approval  period: 

Amistad/Falcon  Comparison  of  5- 
Year  Revenues  and  Expenses 

($1,000] 


Amistad/Falcon  6-year  Projections 
Revenues  and  Expenses — Continued 

[$1,000] 


FY 
1993-98 
pro- 
tected 

PrVx-Year  Adlustmont  .... 

Total    

20.445 

FY 

1988-92 
actual 

FY 
1988-92 
pro- 
jected 

D<1- 
fererKe 

Total  reve- 

nues   

17,543 

18.878 

<1.355> 

Revenue 

distribu- 

tion; 

04M  

3.766 

4996 

<1.230> 

Interest  ... 

11>I1 

12.149 

<i2oa> 

Invest- 

ment re- 

pay- 

ment .... 

1,842 

2,025 

<ie3> 

Prior-year 

adiust- 

ment  .... 

6 

0 

<6> 

Total  

17,543 

19,170 

<1.627> 

Amistad/Falcon  6-year  Projectioris 

Revenues  and  Expenses 

($1,000] 


FY 

1  993-98 
pro- 
iected 


TotaJ  revenues 

Revenue  Distribution: 

O&M 

Interest  

Investment  Repayment 


Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969.  42 
U  S  C  4321  et  seq  ,  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1 5081; 'and  DOE  NEPA 
Regulations  (10  CFR  part  1021).  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement 

Executive  Order  12291 

DOE  has  determined  that  thiis  action 
is  not  a  major  rule  within  the  meaning 
of  the  criteria  of  section  Ifb)  of 
Executive  Order  12291,  In  addition. 
Western  has  an  exemption  from  sections 
3.  4,  and  7  of  that  order  and.  therefore, 
will  not  prepare  a  regulatory  impact 
.statement. 

Availability  of  Information 

Information  regarding  this  rale 

extension  is  available  for  public  review 
in  the  Salt  Lake  City  Area  Office, 
Western  Area  Power  Administration, 
257  East  200  South,  Suite  475.  Salt  Lake 
City,  Utah  84111;  in  the  OiTice  of  the 
Director,  Division  of  Marketing  and 
Rdtes,  Western  Area  Power 
Administration,  1627  Cole  Boulevard. 
CK)lden,  Colorado  80401;  and  in  the 
Office  of  the  Assistant  Administrator  for 
Washington  Liaison,  room  8G-061, 
Fonestai  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 

Submission  to  FERC 

The  rate  extension  herein  confirmed, 
approved,  and  placed  into  effect  on  an 
interim  basis,  together  with  supporting 
documents,  will  be  submitted  to  Uio 
FERC  for  confirmation  and  approval  on 
a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  and  place  in  effect  on  an 
interim  basis  an  extension  of  the  rate 
4.972     provisions  contained  in  contract  No.  7- 
13.893    07-50-P0890  and  supplement  No.  1  to 
1.580    that  contract  effective  on  June  8,  1988. 
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Tl--'  rate  provis.ons  shall  rerna:n  rr. 
efft'Ct  on  an  interim  basis  p>:nnjng 
^"ederal  Energy  Regulatory  Commission 
confirmation  and  approval  of  this  or  a 
substitute  rate  on  a  final  basis  or  until 
superseded  through  June  7, 1998. 

Issued  in  Aashington,  DC.,  June 9, 1993. 
Robert  L.  Saa  Martin, 
Actirg  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy. 
(FR  Doc.  93-15598  Filed  6-30-93;  8:45  am) 

SILLSNG  CODC  »4«>-0<  .p 


Intant  to  Adjust  the  Salt  Lake  City  Ares 
^itegrsted  Projects  Firm  Power  Rate 
and  Coforsdo  PIver  Storage  P'clect 
f-irm  Transmissiop  Rate,  and  Invitation 
tor  Public  Participation 

AGESCY:  Western  Area  Power 
Ad.rnwUSt'nt:on,  DOE. 
ACTTOf*:  Notjte  of  intent  to  adjust  the 
Salt  Lake  City  Area  Integrated  Projects 
(Integrated  Pr;  ih  ts)  firm  power  rate  and 
Colorado  Puver  Slcrace  Project  (CRSP) 
firm  transmission  rate  and  invitation 
for  p'-ibhc  particiipatioR 

SUMMARY:  Western  Aj^h  Power 
Administration  (We.stem!  plans  to  hold 
a  senes  of  public  meetings  in 
preparation  for  a  public  pr(x:ess  to 
adjust  the  Integrated  Projects  firm  power 
ra;e  and  CRSP  firm  trans.mission  rate. 
Those  who  wish  to  be  notified  about  the 
meetings,  receive  mailings,  and/or  be 
included  in  the  public  process  may  send 
a  wTitten  request  to  be  placed  on  the 
mailing  list  now  bt'ing  compiled  for  the 
rate  adjustments. 

Farm  Power  Pate:  The  implementatiofi 
of  Title  n — Centra!  Utah  Project 
Completion  Act  and  Title  XVIU— Grand 
Canyon  Protection  Act  of  the 
Reclamation  Projects  Authorization  and 
Adjustniont  Act  of  1992.  is  expected  to 
require  an  adjustment  in  the  In'egratei 
Projects  firm  power  rate, 

Firm  Transmission  Pate:  Review  of 
the  curren'  CRSP  rate  is  being 
considered  and  may  be  revised  as 
necessary. 

FOfl  FURTHER  INFORMATION  COWTACT: 
Those  persons  or  parties  wishing  to  tte 
notified  of  meetings,  mailings,  and/or 
the  progress  of  the  anticipated  rate 
adjustment  process  should  send  a 
written  request  to; 

Mr.  Lloyd  Greiner,  Area  Manager,  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  P  O  Box 
11606,  Salt  Lake  City,  UT  84147- 
0606.  (801)  524-6372 
8UPP1.EMENTARY  INFORMATION:  Power 
rates  for  the  Integrated  Projects, 
transmission  rates  for  the  CRSP,  and 
related  activities  are  established 


pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7152(a), 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  43  U.S.C.  371  et  seq..  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c).  and 
other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary). 

By  Amendment  No,  2  to  Delegation 
Order  No.  0204-108.  pubUshed  August 
23.  1991  (56  FR  41835),  the  Secretary 
delegated  (1)  the  authority  to  develop 
long-term  power  end  transmission  rates 
on  a  nonexclusive  basis  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Assistant  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  aajustments 
(10  CFR  part  903)  became  effective  on 
September  18, 1985  (50  FR  37835). 

Availability  of  InformatKin 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  in 
addition  to  the  .sections  of  the 
legislation  specified  in  this  notice  for 
the  purpose  of  developing  the  proposed 
rates  for  firm  power  and  firm 
transmission  service  are  and  will  be 
available  for  inspection  and  copying  at 
Western's  Salt  l.ake  City  Area  Office, 
257  East  200  Souti.  suite  475,  Salt  Lake 
City,  Utah  84111-2048. 

Issued  at  C-<jiden,  Colorado,  May  27. 1993. 
WiUJtni  H,  a«ge«. 

Administrator. 

[FR  Doc.  93-15597  Filed  &-30-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4672-9] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmenttii  Prott+ction 
Agency  (EPA). 
ACTX>N:  Notice 


U.S.C.  3501  ei  seq),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 

'.  v;.      V  r^  ^    learance  requests. 
»-Ofl  rgRTHER  tNFORMATION  COKTACT. 
Sandy  Fanner  (202)  260-2740. 

">L-PPirUFK,TAnv  tNCORMATTON: 


Clciirijii 


Agency  FRA 


ii^aesi.s 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Ad  (F^R.A;   44 


OMB  Approvals 

EPA  ICR  No.  0597.05;  Tolerance 
Petitions  for  Pesticides  on  Food/Feed 
and  New  Inert  Ingredients;  OMB  No. 
2070-0024;  was  approved  05/21/93; 
expires  05/31/96. 

EPA  ICR  No,  0328.03;  Spill 
Prevention,  Control,  and 
Countermeasure  Plans,  OMB  No.  2050- 
0021;  was  approved  05/21/93;  expires 
06/30/94. 

EPA  ICR  No.  1420.03:  Prohibition  of 
Hexavalent  Chromium  Chem.icals  in 
Comfort  Cooling  Towers,  Information 
Requirements;  OMB  No.  2060-0193; 
expires  05/31/96. 

EPA  ICR  No.  1635.01;  1990  Baseline 
and  Current  Reduced  Use  of  Methyl 
Chloroform  and  CFC-113  in  the 
Manufacture  Process  of  Products  and 
24-Hour  Accessibility  to  Records  by 
EPA;  OMB  No.  2060-0259;  was 
approved  05/24/93;  expires  05/31/96. 

EPA  ICR  No.  0662.04;  NSPS  for 
Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (Subpart  W); 
OMB  No.  2060-0012;  was  approved  05/ 
28/93;  expires  05/31/96. 

EPA  ICR  No.  1506.04;  NSPS  for 
Municipal  Waste  Combustors 
Information  Requirements — (Subpart 
EA);  OMB  No.  2060-0210;  was 
approved  05/20/93;  expires  05/31/96. 

EPA  ICR  No.  1011.03;  Partial 
Updating  of  TSCA  Inventory  Data  Base. 
Production  and  Site  Reports;  OMB  No. 
2070-0070;  was  approved  05/27/93; 
OMB  No.  2070-0070;  expires  05/31/95. 

EPA  ICR  No.  1547.02;  The  Pesticides 
Enforcement  and  Applicator 
Certification  Cooperative  Agreements 
Output,  Projections/Quarterly 
Accomphshments  Reporting  Form; 
OMB  No.  2070-0113;  was  approved  05/ 
31/93;  expires  08/31/93. 

EPA  ICR  No  1636.01;  Information 
Collectior  H-h-  jest  for  the  Notice  of 
Rulemaking  for  Allowance  Allocations, 
Reserves,  and  Related  Issues;  OMB  No. 
2060-0261;  was  approved  06/04/93; 
expires  01/31/96. 

DA  ICR  No.  0938.05;  General 
A . :  :      ^ !  • .  1 1  ve  Requirements  for 
Assistari  e  Programs;  OMB  No.  2030- 
0020;  was  approved  06/04/93;  expires 
0R^30.'96 

tJ  A  ICK  .\-.j   14  32  13,  Recordkeeping 
and  Periodic  Reporting  of  the 
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Production  Import,  and  Export  and 
Feedstock  Use  of  Ozone-Depletmg 
Substances:  Aniendment  to  Establish 
Baselines  for  Newly  Listed  Ozone,  OMB 
No  2060-0170,  was  approved  06  08  9}. 
expires  10/31;  a."!  | 

OMB  Disapprovals 

EPA  ICR  No   1591  C2.  Reformulated 
Gasoline  and  Anti-D-amping  Regulations 
was  disapproved  05, 11/93. 

OMB  ExteriS:or.s  cf  Expiration  Date^ 

EPA  ICR  No.  0111  06,  National 
Emission  Standard  for  Asbestos  0,VfH 
No.  2060-0101,  expiration  datf>  v.<\% 
extended  to  11 '30,  93, 

OSiB  Amendment 

EPA  ICR  No  1602  Ql,  Maximum 
.Achievable  Control  Technology 
Standards  Development  Under  Title  lU 
(Section  112)  of  the  Clean  Air  A::t 
Regulatory  Development  Program,  was 
approved  03/20/92:  O.ViB  No.  206O- 
0239:  expires  03  31 '95.  On  06/16/93. 
OMB  amended  the  approval  of  this  ICR 


t-   edd  h-iirden  hours  for  Asbestos 
Pr'.M.e^sirig  Area  SouT(.e  Category, 

Dated:  June  25, 1993. 
Jane  StewMl, 

A.  ttrg  Prfctor,  Regulatory  Mana^rment 
Division. 
!Fl?Dor  9?   -S^;-"!  Filed  6-30-93;  8,45  am) 

BiLUNQ  COOC  (MO  4C'-F 


[FRL-46T:^-4] 

Prevention  oJ  Significant  Deterioration 
of  Air  Quality  (PSDS  Fsnal 
Determinaticnt 

AG£f*CY  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  actions 

summary:  The  purpose  of  thiS  notice  is 
;.  announce  that  between  August  31 , 
1992  and  January  31, 1993,  the  United 
States  Environmental  Protection  Agency 
(EPA)  Region  n  Office,  issued  3  final 
determinations,  the  New  York  State 
Department  of  Environmental 


Conservation  (NYSDEC)  issued  9  final 
determinations,  and  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE)  issued  4  final 
determinations  pursuant  to  the 
Prevention  of  Signifu-ant  Deterioration   ■ 
of  Air  Quality  (PSD)  regulations 
codified  at  40  CFR  52.21. 

DATES:  The  effective  dates  for  the  abovo 
determindtions  are  delineated  in  the 
following  chart  (See  SUPPLEMENTARY 
INFORMATION) 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  N.  Stanro  of  tiie  Permitting  and 
Toxics  Support  Section.  Air  CompHanre 
Brarcii,  Division  of  Air  and  Waste 
M.anagem.ent.  U,S,  Environmental 
Protei-tion  Agency  Region  II  Of^.ce,  26 
Federal  Pla7.a,  room  50,S.  New  York, 
New  York  10278,  (212)  264-4726. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II,  the  NYSDEC.  and  the  N[DEPE  have 
made  final  determinations  relative  to 
the  sources  listed  beiow 


Name 


Location 


HoftsyU*«/CofT>b»oe<3 
Cycle  Ptant 

Lakewood  Cogeneratlor 

LP. 


United  Americar,  Er.argv 


RottefcJam  Generaoog 
Coropany  L  P. 


Kam«na/B«s»co<T)  Ow- 
ning L  P 

NYC  Department  at 
Sanitaflon,  Sout^west 
Inanerator  Faciifty 

Kamine/BesKxxp  Beavar 
Fails  LP 

0  Snante<  Resources 
inc  ,  LaKeview  Cogei"- 
erat)on, 

Nissequogue  Cogenera- 
•on. 

S(tr«  Independence 
Power  Partners 


»-toet:hst-Ceian«se 
Oba  Getgy  


UMI 


Vlrgm  laiands  Water  and 
Power  Authortty  Units 
16,  17 

EH  'iJtf  Induetnes.  inc 


Ho^tsvilie,  New 
YofV 

;  ..aX8woc:<j 
New  Jersey. 


Fort  tJwar:3, 
New  VorV 

RottercSaj^, 
New  YofV 


Coming.  New 
Yont 

BrooUyn,  New 

YtxV. 

Beaver  Falls, 

New  York. 

Laxeview   New 

YorV 

Nissequogue 
New  vofK. 

Oswego  New 
Yortt 


Br.dgewater, 
New  Jersey 

Summt,  New 
Jersey 

St.  Crotx.  Virgin 
Islands 

CaroUna.  P-jer 
to  Rtco 


Project 


Agency 


150  MW  oocnbJned  cyde  gas  turtwne  cogen- 
eration  project  fr^g  ^at^j'aJ  gas  ^--tr  «2  oii 
as  backup  tue* 

2—1  "90  MMB"^..^f  cor^OuSlicr^  ti^rtiines,  ^31 
WMb'.j'^^r  a..iitary  txxler  a.'«j  cooJing 
tower  M'n-v.f  I'-iariCjes  ir  P*/  ftf^iisS"in  cal- 
cuiation,  re/'sdC  s;.'(X;!'ticatic:-ns  ■,x>o<ing  tower 
and  change  m  sta;-»i  Hjcatic^ 

100  MW  combtned  cycle  gas  turbire  cogen- 
eratJon  project  Urtng  r\avjras  jas  wiin  s?  Ofi 
as  barkuC  hjel 

2,'«v  M'A'  a^'T'sO'-^oC,  lycie  gas  turt.ne  cogen- 
e'atiOT"  Drc>»ect  tiring  '^.ar^rdj  gas  \r.  addftKjr 
'cnjf  er-iergenc/  engiri«  ger-efators  •■nng  »2 
CXI  wii"  t>e  ■jtiiiiwd 

79  M-'<  r,.onb(ned  :>'Cte  gas  fj'ttre  cogenera- 
tiofi  pr')tect  ^'^%  '^aru'ai  gas  witTi  #2  o<l  as 
tiaoup  tuet, 

■  e.  vii.ement  ot  air  pollution  control  equipment 
ar-G  exitng  stack 

79  MW  combined  cyde  gas  t'..rt>*ne  cogenera- 
tjon  project  firing  r«tural  gas  wtti  t2  o<\  as 
tMCiajp  fuel. 

5500  KW  Two  3890  md  rj-jai  tijei  engines  sup- 
plying •tectricrty  ar<3  s!ear-  to  t^e  LaKev^ew 
Cor'-ectional  FaciHty 

AC  M/v  c^xntxreo  cycle  gas  turt^ne  cogenera- 
t>on  project  firing  riatural  gas  witn  e2  o<i  as 
t>ackup  fuel. 

'"'2  MW  cof"D<ned  cyde  gas  turtjtoe  cogen- 
eratKxi  project  tiring  natural  gas  ir  addition 
two  250  fc^BTU  auxiliary  tx>iers  finng  natu- 
ral gas  witfi  *2  oil  as  t>acKue  fuel. 

3.8  MW  Cogertera^cr  Plant        

96  MMB'^U/hf  Package  B.>ler  


2 Ou  S-ed  gas  turt,»Tes  iUnit  16-23  MW,  Unit 

•  ■'   ?C  MW). 

i'"<»r;>orate  39  ton  NO>  emtssjon  limit  Increase 
a.-xl  iirriiaticn  on  tu*  use  Ic  75%  of  capacity. 


NYSDEC 
NJDEPE 

NV'SDEC 
N-SDEC 

NY50EC 
NYSDEC 
NVSDEC 
NYSDEC 
NYSDEC 
NYSDEC 

NJDEPE 
NJDEPE 
EPA 

EPA 


Final  actKxi 


Da:e 


PSD  Permit 


PSD  Pemtit 
Modification 


NDnapp'icebility 


Nonapplicabtlity 


PSD  Permit 


Nonappiicability 
PSD  Permit 
Nonappltcability 
Nonapplicabiiity 
PSD  Permit 

Nonapplicatwiity 
htonapplicabillty 
PSD  Permit  


PSD  Permit 
Modification. 


Sept.  1,  1992. 

Sept  4.  1992. 

Sept   30,  1992. 
Oct.  19.  1992. 

Nov.  5.  1992. 
Nov.  6,  1992. 
Nov  9   1992. 
Nov   11,  1992. 
Nov    12,  1992 
Nov  24,  1992 

Dec:  16,  1992. 
Dec  23,  1992 
Dec.  28,  1992. 

Jan  22,  1993 
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Niame 

Lc-catKjo 

Projact 

A^isrk-v 

Final  action 

CM* 

i.'e  Co 

Hes5  O'i  v'^-gm  IsJanas 
Corpora  Don. 

;  Logan  "^D*r. 
■      snip.  New 

jersey 
S!  C,tx«.  V^rgir. 

'stands 

AJlow  for  use  o«  either  SNCR  or  SCR  to  con- 
trol NOx  emwsions. 

25  MA  gas  turtine  firing  t>oth  gas  and  Hquid 
fuel. 

NJDEPE 
EPA 

PSO  Admirve- 

trative 

Amendnrtent. 
PSO  Pennit 

Mar  1.  1903. 
Mar.  22.  1993 

This  notice  lists  only  the  sources  that 
have  rerpived  final  PSD  determinations. 
Any.ir.f  "ho  wislie?  to  review  these 
determin  ':   ns  r  -  i  related  materials 
should  conla  .L  t];«  following  offices: 

EPA  Actions 

United  States  Environmental  Protection 
Agency.  Region  II  Office,  Air 
Compliance  Branch — room  505.  26 
Federfi!  Fiaz^,  New  York.  New  York 
10278. 

NYSDECArti-ns 

New  Yorii  Sta'.e  LVpartrnenl  of 
Environmental  Conservation,  Division 
of  Air  Resources,  Source  Review  and 

Regional  Support  Section.  50  Wolf 
Road.  Albany.  New  York  1  ,?2  13  -<!001. 

NJDEPE  Actions 

New  Jersey  Department  of 
Environmental  Frnle".:!!',-!  ;iiid  tnnrgv, 
Division  of  Environmental  Quality, 
Bureau  of  En.jineenng  and 
TftLhnoiogv,  401  East  State  Strw!. 
Trenton,  New  I'>rsf  v  i'8^^.i. 
If  available  purstiant  :o  tu^:, 
Consolidated  Permit  Regulations  (40 
CFR  part  124).  judicial  review  of  these 
determinations  under  secfon  307(b)  (1) 
of  tlie  i"lean  A;r  .^ct  ithe  .^i  1 1  niav  be 
sought  only  by  the  hiing  of  ,•-;  -H-t;'inn  for 
review  in  Ihe  United  Statt*<i  Tnun  ,:,'' 
Appeals  for  tne  nr  ?rnr;r"i!t-'  i  ::■  ,•;' 
within  60  days  frum  the  uatt'  on  wtiiLh 
these  determinations  are  pu'>lished  in 
the  Fader*]  Register,  Lind«r  sef  tion 
307(b)  (2)  of  th^  At.  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 
William  f,  MuszyiL'iki. 
Acting  Regional  Administrutor. 
[FR  Doc.  93-15523  Piled  ft-30-93;  8:45  am) 

EtLUHO  CODE  •MO-flO-? 


[FRL-4673-7] 

Proposed  Settlement.  Clean  Air  Act 
Citiaien  Suit 

AGENCY:  Environmental  Pro!w:tion 
Agency  (EPA) 

ACTTON:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 

1 1 3(g)  of  the  Clean  Air  Act,  as  amended 
i  Act"),  notice  is  hereby  given  of  a 


proposed  partial  consent  order  in  the 
following  three  c  -«-'; 

Sierra  Club  v.  CeiL>.  .M  fa.-x-^ner,  No.  93- 
0124  (D.C.D.C).  Sierra  Club  v.  Carol  M. 
Browner,  No.  93-0197  (D.C.D.C),  and  Sierra 
Qub  V.  Carol  M.  Browner  and  Pederico  M. 
Pena,  No.  93-0564  (D.C.D.C).  These  citizen 
suits  were  filed  under  section  304(a)  of  the 
CJean  Air  Act.  42  U.S.C.  7604,  and  allege  that 
EPA  (ailed  to  meet  a  variety  of  mandatory 
deadlines  under  Titles  1. 11.  FV.  and  VI  of  the 
Act,  as  well  as  various  deadlines  under  the 
Clean  Air  Act  Amendments  of  1990. 

For  a  period  of  thirty  (30)  days 
foJlowing  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  order  from  persons  who  were 
not  named  as  parties  or  intervenors  to 
the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed  order 
if  the  comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act. 

A  copy  of  the  proposed  order  has 
been  lodged  with  the  clerk  of  the  United 
States  District  Court  for  the  District  of 
Columbia.  Copies  are  also  available 
from  Diane  Weeks,  Air  and  Radiation 
Division  (LE-132A),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington, 
DC  20460,  (202)  260-7606.  Written 
comments  should  be  sent  to  John  T. 
Hannon,  Esq.  at  the  above  address  and 
must  be  submitted  on  or  before  August 
21,  1993. 

Dated:  June  18. 1993. 
Gerald  H.  Yamada, 
Acting  General  Counsel. 
[FR  Doc.  93-15521  Filed  6-30-93;  8:45  am] 

BltUNC  CODE  ISSO-SO-M 


P^jthc  Water  System  Supe'rvis-on 
Pro'jmm  Hev'i,;::,  n  for  the  State  nf 

k^EHC'f.  Environmental  Protection 

Agency. 

ACTION;  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C.  300f  et  seq.. 


and  40  CFR  part  142.  subpart  B.  the 
National  Primarv  Drinking  Water 
Regulations  (NPDWR).  that  the  SUte  of 
Michigan  is  revising  its  Public  Water 
System  Supervision  (PWSS)  primacy 
prosram.  The  Michigan  Department  of 
Public  Health  (MDPH)  has  adopted:  (1) 
Drinking  water  regulations  for  total 
colifonn  that  correspond  to  the  NPDWR 
for  total  coliform  promulgated  by  the 
U.S.  Environmental  Protection  Agency 
(U.S.  EPA)  on  June  29, 1989  (54  FR 
27544-27568)  and  (2)  drinking  water 
regulations  for  the  treatment  of  surface 
water  that  correspond  to  the  NPDWR  for 
surface  water  treatment  promulgated  by 
the  U.S.  EPA  on  June  29. 1989  (54  FR 
27486-27541).  The  U.S.  EPA  has 
completed  its  review  of  Michigan's 
PWSS  primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
current  version  of  the  Michigan  Total 
Coliform  rule  revision  substantially 
meets  the  requirements  of  the  Federal 
rule.  However,  there  are  several  changes 
that  need  to  be  made  before  the  U.S. 
EPA  can  grant  approval.  The  necessary 
changes  have  beiiBn  documented  in  a 
Memorandum  of  Agreement  (MOA) 
between  the  U.S.  EPA  and  the  MDPH 
(available  at  the  State  and  the  U.S.  EPA 
oilices  listed  at  the  end  of  this  notice), 
and  Michigan  is  incorporating  them  into 
its  Total  Coliform  rule.  Michigan's 
revised  Total  Coliform  rule  revision  is 
scheduled  to  become  effective  no  later 
than  December  31, 1993.  Upon 
notification  that  Michigan's  revised 
regulations  containing  the  agreed  upon 
changes  have  become  effective,  the  U.S. 
EPA  will  grant  approval  of  the  Michigan 
Total  Coliform  rule  revision  without 
further  solicitation  of  public  input. 

The  U.S.  EPA  has  determined  that  the 
Michigan  Surface  Water  Treatment  rule 
revision  meets  the  requirements  of  the 
Federal  rule.  Therefore,  the  U.S.  EPA  is 
proposing  to  approve  the  Surface  Water 
Treatment  rule  revision. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  add  may 
request  a  public  hearing  on  or  before 
August  2,  1993.  If  a  public  hearing  is 
requested  and  granted,  the 
corresponding  determiaaticn  shall  not 
become  effective  until  such  time, 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 
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UMI 


Requests  for  a  public  hearing  should 
be  addressed  to  Jennifer  Kurtz  Crooks 
(WD-17I),  US  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 

60604. 

If  no  timely  and  appropnate  reqv;*  'i' 
for  a  hearing  is  received,  and  the 
RecionaJ  Administrator  does  not  ei«<  ?  ;rj 
hold  a  hearing  on  his  own  mo'iori,  ihHse 
determinations  shall  become  effective 
30  days  from  this  Notice  date 

Any  request  for  a  public  hearing  shall 
include  the  following,  (1)  The  name. 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  heanng,  (2)  A  bnef 
statement  of  the  requesting  per<;un  s 
interest  in  the  Regional  AdministrntD:  s 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  heanng  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

N'otice  of  any  heanng  snail  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Rf^ister 
and  in  newspapers  of  gennrai 
circulation  in  tVie  State  of  Michigan.  A 
notice  will  also  be  sent  to  the  person(s) 
requesting  the  hean.Tg  as  well  as  to  the 
State  of  Michigan  The  hearing  notice 
Will  include  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  hirther  information  The  Regional 
Administrator  will  issue  an  order 
aff.rming  or  rescinding  hi,s 
determination  upon  review  of  the 
heanng  record  Should  the 
determination  be  affirmed,  it  will 
become  effe-ctive  as  of  the  date  of  the 
order 

Should  nc  tirnely  and  appropriate 
request  for  a  heanng  be  received,  and 
should  the  Regional  Administratornot 
elect  to  hold  a  heanng  on  his  own 
mo' ion.  these  determinations  shall 
becon-.e  effef:t:ve  on  August  2,  1993. 
Please  bnng  this  notice  to  the  attention 
of  any  persons  known  by  you  to  have  an 
interest  m  these  determinations. 

Ail  documents  relating  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a  m  and  4  30  p  m  ,  Monday  through 
Fnday,  at  Lhe  foilowng  offices: 
Michigan  Departmen*  of  Public  Health, 
Division  of  Water  Supply,  3423  North 
Logan/Martin  L  King  Jr.,  Blvd.,  P.O. 
Box  1019.5   Lansing,  Michigan  48909, 
State  Docket  Officer  Mr  James  K. 
Clel3nd.(517)  335-9216 


Safe  Dnnking  Water  Branch.  Drinking 
Water  Section,  US.  Environmental 
Protection  Agency.  Region  5.  77  West 
lackson  Boulevard.  Chicago.  Illinois 
60604 
FO«  FURTHER  INFORlyUTXJN  COMTACT: 
Jennifer  Kurtz  Crooks,  Region  5, 
Drinking  Water  Section  et  the  Chicago 
address  giv^n  above,  telephone  312/ 
886-0244. 

Authority:  Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (19861  and  40  CFR 
142.10  of  the  National  Pnmary  Dnnking 
Water  Regulations. 

Si^nw)  this  18th  dav  of  lune.  1993 

Regional Administiator,  US  EPA.  Renion  5 
FK  rw*-   q-i-TiSCO  Filed  6-30-93;  8  45  ami 

BMJJNO  COOC  MMO-Oft-^ 


[FRL-4674-6] 

Calltornie  State  Motof  Vehicle 
Pollution  Control  Standards; 
Opportunity  fof  Public  Hearing 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  opportunity  for  public 
hearing  and  public  comment 

SUMMARY:  The  California  Air  Resources 
Board  (GARB)  has  notified  EPA  that  it 
has  approved  amendments  to  its 
evaporative  emission  standards, 
durability  requirements,  and  testing 
procedures  for  passenger  cars,  light-duty 
trucks,  medium-duty  vehicles,  and 
heavy-duty  engines  and  vehicles,  except 
petroleum-fueled  diesel  vehicles,  for  Lhe 
1995  model  year.  By  letter  dated  May  5, 
1993,  California  has  requested  EPA  to 
grant  a  waiver  of  Federal  preemption  for 
these  amendments  pursuarit  to  section 
209(b)  of  the  Clean  Air  Act  (Act).  42 
U.S.C.  7543fb).  This  notice  announces 
that  EPA  has  tentatively  scheduled  a 
public  hearing  for  July  19. 1993,  to 
consider  CARB's  request  and  to  hear 
comments  from  the  general  public 
concerning  CARB's  request.  In  addition, 
EPA  is  requesting  that  interested  parties 
submit  written  comments.  Any  party 
desiring  to  present  oral  testimony  for 
the  record  at  the  public  hearing,  instead 
of  or  in  addition  to  submitting  written 
comments,  must  notify  EPA  by  July  7. 
1993.  If  no  party  notifies  EPA  that  it 
wishes  to  testify,  then  no  hearing  will  be 
held  and  EPA  will  consider  C\RB  s 
request  based  on  written  submissions  to 
the  record. 

It  should  be  noted  that  these 
amendments  are  limited  to  California',' 
evaporative  emission  test  standards. 
durability  requirements,  and  testing 
procedures  for  the  1995  model  year 
EPA  anticipates  a  separate  waiver 


request  and  proceeding  regarding 
CARB's  evaporative  emission  test 
procedures  and  standards  for  the  1996 
model  year  and  thereafter  Therefore, 
parties  wishing  to  comment  should 
confine  the  scope  of  their  comments  to 
issues  pertaining  to  the  1995  model 
year. 

DATES:  EPA  has  tentatively  8c;hedu!ed  a 
public  hearing  for  July  19.  1993, 
beginning  at  10  am.,  if  any  party 
noUfies  EPA  by  July  7,  1993,  that  it 
wishes  to  present  oral  testimony 
regarding  CARB's  requests.  By  July  9, 
1993,  any  person  who  plans  to  attend 
the  hearing  should  call  David  Dickinson 
of  EPA's  Manufacturers  Operations 
Division  at  (202)  233-9256  to  determine 
if  a  hearing  will  be  held  Any  party  may 
submit  written  comments  regarding 
CARB's  request  by  August  23.  1993, 
ADDRESSES:  If  EPA  receives  a  request  for 
a  public  hearing,  EPA  will  hold  the 
public  hearing  announced  in  this  notice 
in  the  first  floor  conference  room  at  501 
3rd  Street,  NW.,  Washington.  DC. 
Parties  wishing  to  present  oral 
testimony  at  the  public  hearing  should 
provide  written  notice  to:  Cliarles  N, 
Freed.  Director,  Manufacturers 
Operations  Division  6405),  US. 
Environmental  Protection  Agency,  401 
M  Street.  S  W'.,  Washington,  D.C  20460. 
In  addition,  written  comments  regarding 
the  waiver  request,  should  be  sent,  in 
duplicate,  to  Mr  Freed  at  the  same 
address.  Copses  of  material  relevant  to 
the  waiver  request  (Dcx:ket  No.  A-92- 
05J  will  be  available  for  public 
inspection  during  the  working  hours  of 
8:30  am.  to  1200  p  m  and  130  p  m.  to 
3:30  p.m.,  Monday  through  Friday,  at 
the  U  S.  Environmental  Protection 
Agency.  .Mr  Docket  (LE-131).  Room 
Ml50d.  First  Floor  Waterside  Mall,  401 
M  Street,  S W  ,  Washington,  D  C  20460. 
Telephone:  (202)  260-7548 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J,  Dickinson,  Attorney/Advisor. 
Manufacturers  Operations  Division 
64051,  US.  Environmental  Protedion 
Agency.  401  M  Street.  SW.  Washington. 
DC  20460,  Telephone:  (202)  233-9256. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Discussion 

Section  209(a)  of  the  Act  as  amenaed. 
42  U.S.C,  7543(a),  provides  in  part:  "No 
State  or  any  political  subdivision 
thereof  shall  adopt  or  attempt  to  enforce 
any  standard  relating  to  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  vehicle  engines  subject  to 
this  part  *  •  *  [or]  require  certification, 
inspection,  or  any  other  approval 
relating  to  the  control  of  emissions 
•   •   *  as  condition  precedent  to  the 
initial  retail  sale,  titling  (if  any),  or 
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motor  vehicle, 
)H  or  equipment. 


registration  of  ss  -  h 
motor  vehicle  h^^!; 

The  State  o'  '  .  ^f ornia  may  be 
exempted  from  tiie  prohibitions  of 
section  209(a)  of  the  Act.  Section  209(b) 
of  the  Act  provides  in  part  that  the 
Administrator  shall,  after  notice  and 
opportunity  for  public  hearing,  waive 
application  of  the  prohibitions  of 
section  209(a)  for  California  "if  the  State 
determines  that  the  State  standards  will 
be,  in  the  aggregate,  at  least  as  protective 
of  public  health  and  welfare  as 
applicable  Federal  standards.  No  such 
waiver  shall  be  granted  if  the 
Administrator  finds  that — (A)  the 
determination  of  the  State  is  arbitrary 
and  capricious,  (B)  (Califomial  does  not 
need  such  *  •  *  standards  to  meet 
compelling  and  extraordinary 
conditions,  or  (C)  (its)  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  202(a)  of 
[the  Act].'* 

Once  California  has  been  granted  a 
waiver  of  the  application  of  the 
prohibitions  of  section  209(a)  for  its 
standards  and  accompanying 
enforcement  procedures  for  a  class  of 
vehicles,  it  may  adopt  other  conditions 
precedent  to  initial  retail  sale,  titling  or 
registration  of  the  subject  class  of 
vehicles  without  the  necessity  of 
receiving  further  waiver  of  Federal 
preemption. 

Bv  letter  dated  January  31,  1992, 
f  ARB  submitted  to  EPA  a  request  for 
waiver  of  Federal  preemption  for 
amendments  to  its  evaporative  emission 
?*ipdards.  durability  requirements,  and 
teit  procedures.  By  letter  dated  May  5, 
1993,  CARB  submitted  a  revised  request 
for  waiver  of  Federal  preemption 
limiting  the  applicability  of  these 
amendments  to  the  1995  model  year. 
These  amendments  which  apply  to  all 
classes  of  passenger  cars,  light-duty 
trucks,  medium-duty  vehicles,  and 
hf-avy-duty  vehicles  and  engines,  except 
petroleum-fueled  diesel  vehicles: 

a.  Establisii  a  test  to  quantify  running 
loss  evaporative  emissions; 

b.  Establish  a  running  loss  standard  of 
0.05  grams  per  mile; 

c.  Expand  the  temperature  range 
under  which  the  running  loss,  diurnal 
heat  build,  and  hot  soak  portions  of  the 
t,-st  a.-e  conducted: 

d  E.xtend  the  duration  of  the  diurnal 
test  from  1  hoijr  to  72  hours; 

e.  Set  fortii  specific  requirements  for 
purging  and  loaning  the  canister  prior  to 
•.L'stin^:  and, 

f.  Extend  the  "useful  life"  for 
passenger  cars  and  light-duty  trucks. 
medium-duty  vehicles  and  heavy-duty 
vehicles  from  50,000  miles  to  100,000 
miles,  and  from  50.000  to  12n  000  miles, 
respectively. 


Subsequent  to  CARB's  adoption  of  its 
new  evaporative  standards  and  test 
procedures,  EPA  finaliztd  its  new 
evaporative  standards  and  test 
procedures,  which  were  published  on 
March  24,  1993  (see  58  FR  16002). 
EPA's  new  standards  and  test 
procedures  will  be  phased-in 
commencing  1996,  with  full  compliance 
by  1999.  EPA's  present  waiver 
consideration  will  only  consider 
CARB's  request  for  model  year  1995. 
Therefore,  in  the  context  of  the  waiver 
criteria  set  forth  in  section  209(b). 
CARB's  adopted  1995  standards  and  test 
procedures  will  be  compared  to  EPA's 
current  (pre- 1996)  standards  and  test 
procedures. 

California  states  in  its  May  5,  1993 
letter  that  it  has  determined  that  its 
amended  standards  are,  in  the  aggregate, 
at  least  as  protective  of  the  public  health 
and  welfare  as  the  applicable  Federal 
standards.  Further,  California, 
referencing  its  January  31. 1992  waiver 
request  letter,  states  that  it  continues  to 
need  separate  standards  to  meet 
compelling  and  extraordinary 
conditions.  Finally.  California  states 
that  these  amendments  are  consistent 
with  section  202(a)  of  the  Act.  Section 
202(8)  requires  that  the  procedures 
provide  sufficient  lead  time  to  permit 
the  development  and  application  of 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  such  period.  In  addition,  EPA 
has  held  that  section  202(a)  prohibits 
the  procedures  from  imposing 
inconsistent  certification  requirements 
such  that  manufacturers  would  be 
unable  to  demonstrate  compliance  with 
both  the  California  and  Federal 
requirements  with  the  same  test  vehicle 
and  using  a  single  test  sequence. 
California's  request  will  he  considered 
according  to  the  procedures  for  a  waiver 
determination,  thus  an  opportunity  for  a 
public  hearing  is  being  provided.  Any 
party  wishing  to  present  testimony  at 
the  hearing  should  address  the 
following  issues: 

(1)  Whether  California's 
determination  that  its  standards  are  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal  standards 
is  arbitrary  and  capricious; 

(2)  Whether  California  needs  separate 
standards  to  meet  compelling  and 
extraordinary  conditions;  and. 

(3)  Whether  California's  standards 
and  accompanying  enforcement 
procedures  are  consistent  with  section 
202(a)  of  the  Ac! 

II.  Procedures  for  Public  Fartn^ipalion 

Any  parly  desiring  to  make  an  oral 
statement  on  the  record  should  file  ten 
(10)  copies  of  its  proposed  testimony 


and  other  relevant  material  with  the 
Director  of  EPA's  Manufacturers 
Operations  Division  at  the  Director's 
address  listed  above  not  later  than  July 
9, 1993.  In  addition,  the  party  should 
submit  25  copies,  if  feasible,  of  the 
planned  statement  to  the  presiding 
officer  at  the  time  of  the  hearing. 

In  recognition  that  a  public  hearing  is 
designed  to  give  interested  parties  an 
opportunity  to  participate  in  this 
proceeding,  there  are  no  adverse  parties 
as  such.  Statements  by  participants  will 
not  be  subject  to  cross-examination  by 
other  participants  without  special 
approval  by  the  presiding  officer.  The 
presiding  officer  is  authorized  to  strike 
from  the  record  statements  which  he  or 
she  deems  irrelevant  or  repetitious  and 
to  impose  reasonable  limits  on  the 
duration  of  the  statement  of  any 
participant. 

If  a  hearing  is  held,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  parties  may 
arrange  with  the  reporter  at  the  hearing 
to  obtain  a  copy  of  the  transcript  at  their 
own  expense.  Regardless  of  whether  a 
public  hearing  is  held.  EPA  will  keep 
the  record  open  until  August  23. 1993. 
Upon  expiration  of  the  comment  period, 
the  Administrator  will  render  a  decision 
on  CARB's  request  based  on  the  record 
of  the  public  hearing,  if  any.  relevant 
written  submissions,  and  other 
information  which  she  deems  pertinent. 
All  information  will  be  available  for 
inspection  at  the  EPA  Air  I>ocket. 
(Docket  No.  A-92-05). 

Persons  with  comments  containing 
proprietary  information  must 
distinguish  surii  information  from  other 
comments  to  the  greatest  possible  extent 
and  label  it  as  "Confidential  Business 
Information"  (CBI).  If  a  person  making 
comments  wants  EPA  to  base  its  waiver 
decision  in  part  on  a  submission  labeled 
as  CBI.  then  a  nonconfidential  version 
of  the  document  which  summarizes  the 
key  data  or  information  should  be 
submitted  for  the  public  docket.  To 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket, 
submissions  containing  such 
information  should  be  sent  directly  to 
the  contact  person  listed  above  and  not 
to  the  public  docket.  Information 
covered  by  a  claim  of  confidentiality 
will  be  disclosed  by  EPA  only  to  the 
extent  allowed  and  by  the  procedures 
set  forth  in  40  CFR  part  2.  If  no  claim 
of  confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA. 
it  may  be  made  available  to  the  public 
without  further  notice  to  the  person 
making  comments. 
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MkhMl  H.  ShApiTxt. 

Acting  AssiBtant  AHn'  inntralr.r  for  Air  and 

Radiation 
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[FRL-4674-4;  ECAO-RTP-07461 

PMr-A«vi«w  Woffcshop*  on  the  Health 
EtfecU  of  Ozone  and  Reiate<] 
PhotochMnic«i  Oxidants 

AQ£NCV:  Environmental  Protection 

.\gency 

ACTXM:  Notice  of  public  meeting. 

SUMMARY:  Two  peer  review  work.shops 
will  be  held  by  the  Environmeiita! 
Critena  and  Assessment  Office  (LCAO) 
of  EPA'»  Office  of  Health  and 
Environmental  Assessment  to  facilitate 
preparation  of  the  health  chapters  for  an 
external  review  draft  of  the  revised  Air 
Quality  Critena  for  Ozone  and  Related 
Photochemical  Oxidants, 
DATES:  The  Brst  peer-n)view  workshop 
addresses  toxicologirai  effects  and  will 
be  held  on  July  7-9,  1993,  from  9  a.m. 
to  5  p  m.  at  the  North  Ralt^i^h  Hilton 
and  Convention  Center,  3415  Old  Wake 
Forest  Road.  Raleigh.  NC.  telephone:  1- 
800-872-1982.  The  second  peer-review 
workshop  deals  with  human  health 
effects  and  will  be  held  on  luly  14-16, 
1993,  from  9  a  m  to  5  p  m.  at  the  same 
location  Members  of  the  public  are 
invited  to  attend 

K>«  FUmXER  INFORMATION  CONTACT: 
Dr  Judith  A,  Graham,  coordinator  for 
the  toxicology  and  extrapolation 
chapters,  U.S.  Environmental  Protection 
Agency,  ECAO,  MD-52,  Rosea rth 
Tnangle  Park.  NC  27711.  telephone: 
919-541-0349;  or  James  A.  Raub 
coordinator  for  the  human  health  effects 
chapters,  same  add.'yss.  telephone:  919- 
541-4157. 

SUPPLEMENTARY  INFORMATION:  As 
discussed  in  a  previous  ail;  for 
information  (57  PR  38832,  August  27, 
1992),  EPA  is  undert-akmR  to  review 
and,  where  appropriate,  update  and 
revise  the  Air  Quality  Cjitena  for  Ozone 
and  Related  Photo<":hemical  Oxidants. 
.\s  part  of  this  review,  the  Prst 
workshop  will  cover  a  draft  chapter  on 
the  toxicoiogical  effects  of  ozone  as  well 
as  a  related  draft  chapter  on  the 
extrapolation  of  animal  toxicoiogical 
data  to  humans  The  second  workshop 
will  cover  a  draft  chapter  on  the  human 
health  effects  of  ozone  Copies  of  the 
draft  chapters  will  be  made  available  to 
•he  public  at  the  work.shops,  and 
members  of  the  public  will  have  an 
opportunity  to  make  bnef  oral 
statements  Inter«!Sted  parties  also  are 


invited  to  assist  the  U  S  EPA  in 
developing  and  refining  the  scientific 
information  base  for  further  updating  of 
the  air  quality  criteria  for  ozone  by 
identifying  and  submi'ting  new 
information  on  potential  health  and 
environmental  effects  of  ozone.  To  be 
considered  for  inclusion  in  the  critena 
document,  submitted  information 
should  be  published  or  be  accepted  for 
publication  in  a  peer-reviewed  scientific 
journal. 

The  draft  health  chapters 
subsequently  will  be  revised  and 
released  as  part  of  an  external  review 
draf^.  Eh-aft  chapters  on  ozone  air 
chemistry  and  the  environmental  effects 
of  ozone  will  be  reviewed  at  separate 
workshops  to  be  announced  later  this 
year.  Ample  opportunity  will  be 
provided  for  public  review  and 
submission  of  written  comments  upon 
release  of  the  entire  external  review 
draft. 

Deted:  June  24. 1993. 
Cmrj  |.  Foley. 

Acting  Assistant  Administrator  for  Besearch 
and  Development. 
|FR  Doc.  93-15574  Filed  fr-30-93;  8:45  ami 
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Science  Advisory  Board,  Executivt 
Comm.itee  Meeting;  July  20-21.  1993 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92^63. 
notice  is  hereby  given  tliat  the  Science 
Advisory  Board's  (SAB)  Executive 
Committee,  will  conduct  a  meeting  on 
Tuesday  and  Wednesday.  July  20-21. 
1993.  the  meeting  will  be  he'd  in  the 
Administrator's  Conference  Room  1103 
West  Tower  at  the  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  It  will  begin  at 
8:30  a.m.  and  adjourn  not  later  than  5 
p.m.  on  each  day. 

At  this  meeting,  the  Executive 
Committee  plans  to  review  reports  from 
its  Committees,  including  the  following: 
Drinking  Water  Committee  [radon  cost 
engineering  portion  of  Chafee- 
Lautenburg  study;  review  of  ambient 
water  quality  criteria);  Ecological 
Processes  and  Effects  Committee 
(commentary  on  coastal  programs; 
review  of  biotechnology  research; 
review  of  biocriterial;  Radiation 
Advisory  Committee  (commentary  on 
uncertainty  analysis). 

The  Executive  Committee  also  plans 
to  consider  a  subcommittee  draft  of  a 
joint  SAB/Environmental  Financial 
Advisory  Board  report  on  Principles  to 
Consider  in  Environmental  Decision- 
making. 

Administrator  Carol  Browner  is 
scheduled  to  meet  with  the  Executive 


Committee  for  an  hour  during  the 
meeting.  Other  now  political  appointees 
may  also  meet  with  the  Board 

The  Executive  Committee  will  hear  a 
description  of  the  Agency's  Futures 
Projec;t  and  discuss  whether,  and  how 
the  SAB  might  assist  the  effort. 

As  time  permits,  other  issues  may  be 
raised  by  Executive  Committee 
members 

The  meeting  is  open  to  the  public. 
Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit 
comments  should  contact  Dr  Donald  G 
Barnes,  Designated  Federal  Official  for 
the  Executive  Committee  (A-101),  US 
Environmental  Protection  Agency,  401 
M  Street,  SVV.,  Washington,  DC  20460, 
and  at  202-260-4126;  FAX  202-260- 
9232;  and  INTERNTT 
BARNES  Don@EPAMAIL. EPA  GOVeiN 
Lim.ited  unreserved  seating  will  be 
available  at  the  meeting. 

D^tp   June  24,  1993, 
Donald  G.  BamM, 
Staff  Director,  Science  Advisory  Board 

IFK  D^vr  93-1  t576  Filed  6-30-93;  8;45  ami 
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[FRL-4673-e] 

Kentucky:  Final  Determination  of 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency, 

ACTION:  Notice  of  final  determination  of 

adequacy  to  fully  approve  the 

Commonwealth  of  Kentucky's 

Municipal  Solid  Waste  Landfill  Permit 

Program. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 

Resource  Conservation  and  Recovery- 
Act  (RCR.*.),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  wh:-  h  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCR.\  section  4005(c)(lJ(Cl  requires  the 
Environmental  Protection  Agency  (ETA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  progrcms. 
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The  Agency  intf>r-;ds  to  appr<"A-ti 
adequate  State/1  nbal  MS'.VLF  pf^rmit 
programs  as  appiications  are  submitted. 
Thus,  these  apprnvals  are  not  dependent 
on  final  promulgation  cf  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners-'operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
Kentucky  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  Region  IV  reviewed 
Kentucky's  MSWLF  application  and 
proposed  a  determination  that 
KentiK  ky  s  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  After 
consideration  of  all  comments  received 
regarding  the  determination  of 
adequacy,  EPA  is  today  issuing  a  final 
determination  that  Kentucky's  program 
is  adequale^ 

EFFECTTVE  DATE;  The  cetermination  of 
adequa(,"y  for  the  Commonwealth  of 
Kentuckv  shall  i:>e  effe<;t;ve  on  July  9, 
1993 

FOR  F'ORTHER  INFORMATION  COMPACT:  EPA 

Region  iV,  345  Courtland  St.  NE., 
Atlanta,  G**orgia  30365,  Attn:  Ms. 
Patricia  S,  Zweig,  mail  code  4VVE>- 
RCR,\,  teiephune  404-347-2091. 
SUPPLEMENTARY  rNFORMATtON: 

A,  Background 

On  a  tobe:  9,  1991,  EPA  promulgated 

revised  Criteria  for  MSWLFs  (40  CFR 

part  258),  Subtitle  D  of  RCR.\.  as 
amended  by  the  Hazardous  a,',d  Soh.i 
Waste  Amendmer.ts  of  1984  iHSWAj, 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
ccmply  With  the  Federal  Criteria  under 
part  258  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
laiidfil!  pennit  programs  to  ensure  that 
facilitias  comply  with  the  revised 
Federal  Cnteria,  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  propos.iig  a 
State/Tribal  Implementation  Rule 
(STIR),  The  rule  will  specify  the 
requirements  which  State/friba! 
programs  must  satisfv-  to  be  determined 
adequate. 


EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  70C4(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

B  Stdle  of  Kentucky 

On  February  14,  1992,  the 
Commonwealth  of  Kentucky  submitted 
a  final  application  for  adequacy 
determination  for  their  MSWLF  permit 
program.  On  May  4,  1993.  EPA 
published  a  tentative  determination  of 
adequacy  for  all  portions  of  Kentucky's 
program.  Further  background  on  the 
tentative  determination  of  adequacy 
appears  at  Volume  58  No.  84  FR  26543, 
May  4. 1993. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  the  public 
hearing  on  the  application.  The  EPA 
Region  IV  and  the  Commonwealth  of 
Kentucky  held  a  public  hearing  at  7:30 
p.m.  on  June  24,  1993,  in  Frankfort. 
Kentucky. 

The  Commonwealth  of  Kentucky  has 
the  authority  to  issue  permits  that 
incorporate  the  requirements  of  the 
Revised  Federal  MSWLF  Criteria  to  all 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands.  In  addition,  Kentucky  Revised 
Statute  allows  the  Cabinet  to  implement 
conditions  upon  any  MSWLF  permit 
issued  by  the  State  in  order  to  provide 
protection  of  human  health  and  the 
environment. 

The  EPA  has  determined  that  the 
Commonwealth  of  Kentucky's  statutes 
and  administrative  regulations  provide 
for  a  state-wide  comprehensive  program 
cf  solid  waste  management  including 
specific  provisions  for  public 
participation,  compliance  monitoring 
and  enforcement. 


("   Public  ( .I'lnimtTil 

rhe  fcPA  received  the  following 
public  comments  on  the  tentative 
determination  of  adequacy  for 
Kentucky's  MSWLF  permit  program. 
One  commenter  asserted  tnat  it  is 
unclear  whether  Kentucky  prohibits 
field  filtering  of  groundwater  samples 
prior  to  laboratory  analysis.  The  State 
requires  the  permit  application  to 
include  a  sampling  and  analytical  plan. 
The  State  requires  the  issuance  of  a 
notice  of  deficiency  on  any  application 
proposing  field  filtering  as  a  part  of  the 
plan.  EPA  believes  that  this  permit 
review  process  is  equally  effective  as 
specific  regulatory  requirements. 
One  commenter  supported  the 
approval  of  the  Kentudty  MSWLF 
program  as  meeting  or  exceeding  the 
Federal  Criteria,  however,  expressed 
concern  that  the  state  should 
incorporate  into  its  regulatory  program 
certain  permit  requirements  that  will  be 
covered  by  the  state  through  permit 
conditions.  Kentucky  has  demonstrated 
to  EPA  that  they  have  authority  through 
their  statutes  and  regulations  to 
establish  and  enforce  the 
aforementioned  permit  conditions  at 
MSWLFs.  Also,  the  commenter  was 
concerned  that  the  state  needed 
procedures  in  place  to  ensure  full 
implementation  of  the  National  Historic 
Preservation  Act  Amendments  and  the 
Endangered  Species  Act  in  state 
permitting  actions.  40  CFR  258.3 
requires  owners/operators  of  MSWLFs 
to  comply  with  any  other  applicable 
Federal  rules.  laws  or  other 
requirements.  Kentucky  demonstrated 
this  capability  to  EPA's  satisfaction 
through  statutes  and  regulations  cited  in 
their  application.  Further,  the 
commenter  requested  that  the  state 
develop  a  staffing  analysis  and  budget 
in  order  to  determine  program  staff 
adequacy.  Kentucky  adequately 
addressed  staff  resources  in  the  Program 
Description  of  the  MSWLF  permit 
application.  Furthermore.  EPA  has  no 
requirement  that  states/tribes  provide  an 
analysis  of  workload  and  budget  as  a 
part  of  their  MSWLF  permit  program 
application. 

The  commenter  requested  that  the 
state  be  required  to  modify  the  existing 
enforcement  program  to  provide  parties 
with  the  right  to  participate  in  the 
administrative  enforcement  process 
prior  to  the  entry  of  administrative 
orders  negotiated  by  the  Cabinet  and 
owners/operators.  Under  the  draft  State/ 
Tribal  Implementation  Rule,  states/ 
tribes  are  required  to  ensure  adequate 
opportunity  for  public  participation 
through  any  one  of  three  options.  TTie 
third  option,  which  is  met  by  Kentucky, 
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requires  assurances  that  the  statu  wiU 
provide  notice  nnd  opportunity  for 
puhhc  comment  in  ail  proposed 
settlements  of  civil  enforcement  actions 
EPA  is  satisfied  that  Kentucky  meets 
this  requirement  through  the  statuto.-> 
authorities  provided  m  its  Program. 
Description. 

D.  Dwiwon  I 

After  reviewing  the  public  comiB8BtS 
submitted  In  response  to  the  tentative 
decision,  I  conclude  that  Kentucky's 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCR.\ 
Accordingly,  Kentucky  is  granted 
approval  for  all  portions  of  its  MSVVLF 
permit  program 

Kentucky  will  be  using  alternative. 
but  equally  effective  methods,  to  ensure 
that  provisions  which  are  technically 
comparable  to  the  revised  federal 
criteria  are  being  applied  in  Kentucky. 
To  ensure  complmnce  with  all  of  the 
revised  Federal  Criteria.  Kentucky  will 
implement  tiie  following  areas  of  its 
MSWLF  permit  program  through 
enforceable  perm.it  conditions 

1  Kentucky  will  require  as  a  permit 
condition  that  the  owner/operator  of  all 
new  units  or  lateral  expansions  of 
MSWLFs  will  notif>'  the  Federal 
Aviation  Administration  fF.^A)  as 
specified  in  40  CFR  258.10(b).  Kentucky 
will  add  al!  state  airports  and  the  FAA 
to  their  public  notice  mailing  list  to 
ens^ure  compliance  w.th  40  CFR  258.10 
by  October  9.  1993,  In  Kentucky,  all 
new  units  and  lateral  expansions  of 
MSWLFs  are  required  by  regulation  to 
be  public  noticed  before  a  permit  will  b« 
issued. 

2  Kentucky  will  require  as  a  permit 
condition  that  the  o'wner.'op*irator  of  all 
MSVVLFs  will  include  m  its  detection 
monitonng  program,  the  full  list  of 
.\ppendix  I  constituents  as  specified  in 
40  CFR  258  54(9].  This  permit  condition 
will  be  enforced  pnor  to  CK  tobcr  9. 
1993   Kentucky  will  also  enforce 
through  permit  conditions,  the  criteria 
as  speafied  in  40  CFR  258.53(g)  for 
determining  the  adequacy  of  statistical 
methods,  Kentucky  will  include  the 
statistical  methods  criteria  in  the  permit 
application  for  ail  MSVVLFs  prior  to 
October  9,  1993 

3.  Kentucky  will  include  as  a  permit 
condition  prior  to  October  9.  1993,  the 
requirement  that  all  MSVVLFs  meet  the 
performance  standard  for  the  final  cover 
critena  in  40  CFR  258  BOfaji'T) 

4.  Kentucky  will  include  as  a  permit 
condition  pnor  to  October  9.  1993.  the 
requirements  of  40  CFR  258  73.  that  all 
MSVVLFs  required  to  implement  a 
corrective  action  program  will  provide 
finanaal  assurance  for  any  necessarv 


corrective  a<rtion,  I'nder  the  authority  of 
Kentucky  House  Bill  839,  the  state  has 
the  ability  to  utilize  and  enforce  any  of 
the  financial  assurance  mechanisms 
promulgated  pursuant  to  40  CFR  258.73 
Section  4D05(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCK\  to 
enforce  the  Federal  MSVVLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  axpeils  that 
any  owner  or  of>erator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9. 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  StaterTribal  law. 
EIPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  federal  law 
Consequently.  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  with  Executive  Order 
I229I.  The  Office  of  Management  and 
Budget  has  exempted  this  ruh  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulator)' 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Authority.  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946 

Datefdi  June  25. 1993. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  93-15519  Filed  6-30-93;  8i45  ami 
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Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehenslvs 
Environmental  Response, 
Compensation  and  Liability  Act  of 
1980,  as  Amended  by  the  Superfund 
Amendments  and  Reauthodzatlon  Act 

AGENCY;  US.  Environmental  Protection 

.Agency 

ACTION:  Notice;  request  for  public 

comment 


SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superf'.md  Amendments  and 
Reauthorization  Act  of  1986 
(•  CERCLA"),  42  U  S  C  9622(i),  notice  is 
hereby  given  that  a  proposed 
administrative  cost  recovery  settlement 
concerning  the  Valley  Plating 
Superfund  Site,  Henrico  County.  VA 
was  issued  by  the  Agency  on  March  31, 
1993  and  was  approved  by  the  Assistant 
Attorney  General  of  the  United  States  on 
April  29.  1993,  pursuant  to  section 
122(h)(1)  of  CERCLA.  42  U  S.C. 
9fi22(h){l),  The  settlement  resolves  an 
EPA  claim  under  section  107  of 
CERCI^,  42  use.  9607.  against  the 
Valley  Bumper  Sales  Inc.,  Valley 
Bumper  Re<vcling,  Inc,  and  the  E.state 
of  Robert  Cli'fton,  ("Settlors").  The 
settlement  requires  the  Settlors  to  pay 
$283,000  to  the  Hazardous  Substances 
Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  Settlement,  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspeciton  at  the 
U.S,  Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107, 
DATES:  Comments  must  be  submitted  on 
or  before  thirty  (30)  days  after  the  date 
of  publication  of  this  notice. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  US, 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Suzanne  Canning,  US. 
Environmental  Protection  Agency. 
Regional  Docket  Clerk  (3RCO0).  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
"Vallev  Plating  Superfund  Site"  and 
"EPA  Docket  No.  m-93-07-DC"  and 
should  be  forwarded  to  Suzanne 
Canning  at  the  above  address. 
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FOR  FURTH£fl  WFORUAiTON  CONTACT: 

Aiidrew  M.  Duchovnav,  Assistant 
Rt;-.Gr.fil  Counsel,  L'  S  Eiivironmental 
r:ulec.t,xn  Agency,  841  Chestnut 
Buiidint,  Phihdelphia,  PA  19107.  (215) 
5a7-e252 

WiUiam  T  Wisciewski, 

Acting  Regional  Administrator.  U.S. 
Environmenta]  Protection  Agency,  Region  III 
IFR  Doc.  9S-15522  Filed  &-30-93:  8:45  am] 
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FEDERAL  COMMUNICA"nONS 
COMMISSION 

Public  information  Coi.ect>on 
Requl'^mtnt  SubfritlR-d  to  Office  of 
Management  and  Bud;^t  for  Rev.ew 

June  28.  1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
n  q  arenient  to  0MB  for  review  and 
'  iearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW..  suite 
140.  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Mdiiagement  and  Budget,  room  3235 
NF.OB,  Washington.  DC  20503.  (202) 
3f',T-4814, 

0MB  Sumber  3060-0130 

Title:  Private  Fixed,  Mobile  and 
Radiolocation  .Services 
Supplementarv  Information  to  FCC 
Form  574 

Form  Number.  FCC  Form  574-B 

.■\~ti(irr  Extension  of  a  currently 
aj)proved  collection 

Hc^spondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions 
a.id  businoisfjs  or  other  for-profit 
(including  small  businesses) 

Frpquer.cy  of  Response:  On  occasion 
rt^porting  requireinent 

Estimated  Annual  Burdf^n.  300 
r^f.ponses;  1  hour  average  burden  per 
response,  300  hours  tnt,^!  annual 
burden 

Seeds  and  Uses  FCC  Rules  Tvui.r\'  !!;■> 
applicants  operating  on  fiw^utiiicius 
below  27  5  MH?  file  the  FCC  Form 
.S74~B  in  conjunction  with  the  FCC 
Form  574  This  additional  data  will 
enable  the  FCC  to  comply  with  tr**a' v 
agreements  TKf  FCC  Lii.ensinw; 


Division  wui  coiioct  and  maintain  the 
data.  Treaty  personnel  will  report  the 
data  as  required. 

F"  >-^;  C  r munications Commission. 

V>  lilsani  F,  Caton, 

Acting  Secretary. 

IFR  Doc  93-15601  Filed  6-30-93;  8:45  am) 
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AlaWcB  FecJ©f«(-Stste  joir!  Boaro  tc 
Convan*  a  Ne5,r;->g  in  Anchc>faa« 
A.i?.8n.a  on  T^Lj;-3Cfty   Juiy  ',  1'/j,3 

June  2J,  19a3. 

The  Alaska  Federal-State  Joint  Board 
in  CC  Docket  83-1376  will  convene  a 
hearing  on  Thursday.  July  1, 1993.  at 
9:30  a.m.  in  Anchorage,  Alaska  (1:30 
p.m.  e.d.t.).  The  hearing  will  be  held  to 
receive  testimony  from  the  citizens  of 
Alaska  and  other  interested  persons  on 
the  following; 

(1)  The  Tentative  Recommendation 
and  Order  Inviting  Comments.  FCC  93J- 
1,  released  by  the  Federal-State  Joint 
Board  on  May  17, 1993; 

(2)  The  implementation  plan  filed  by 
Alascom,  Inc.  on  June  7. 1993; 

(3)  The  American  Telephone  and 
Telegraph  Company  (AT&T)  response 
filed  on  June  7,  1993;  and 

(4)  The  AT&T  Petition  to  Terminate 
the  Joint  Services  Agreement  (AT&T 
Customer  Benefit  Plan)  filed  March  31, 
1993. 

FCC  Chairman  Quello  and  FCC 
Commissioners  Duggan  and  Barrett  will 
participate  by  means  of  videoconference 
facilities  in  Washington,  DC.  State 
Commissioners  Susan  Knowles 
(Alaska),  Dean  J.  "Joe"  Miller  (Idaho). 
Bruce  Hagen  (North  Dakota),  and  David 
Rolka  (Pennsylvania)  will  also 
participate  in  the  hearing. 

The  hearing  will  convene  at  the  video 
conferencing  facilities  at  1049  W.  5th 
Ave.,  Anchorage,  Alaska.  Persons 
wishing  to  testify  either  in  person  or  via 
audio  links  within  the  Slate  of  Alaska 
should  contact  Lorraine  Kenyon,  Alaska 
Public  Utilities  Commission,  at  (907) 
276-6222.  Space  at  the  Anchorage 
videoconference  facilities  is  limited. 
Members  of  the  public  interested  in 
listening  to  the  meeting  may  do  so  at  the 
Alaska  Public  Utilities  Commission, 
Public  Hearing  Room,  Third  Floor.  1016 
W.  6th  Avenue,  Anchorage,  Alaska.  In 
Washington,  DC,  the  public  may  listen 
to  the  meeting  at  the  FCC.  room  856, 
1919  M  Street,  NW.  Additional 
information  concerning  this  hearing 
may  be  obtained  from  Lorraine  Kenyon, 
Alaska  Public  Utilities  Commission,  at 
(907)  275-6222  or  from  Rose  Crellin, 


Common  Carrier  Bureau.  FCC.  at  (202) 
632-1292. 

Interested  persons  may  also  provide 
written  testimony  or  other  comments 
until  July  12, 1993.  An  original  and  five 
copies  should  be  filed  with  the 
Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554.  Additional 
copies  should  be  sent  to  the  follovtring: 
three  copies  to  Peggy  Reitzel,  Common 
Carrier  Bureau.  Federal 
Communications  Commission.  1919  M 
Street,  NW..  Washington,  DC  20554;  and 
one  copy  to  ITS.  Inc.  the  Commission's 
contractor  for  public  records 
dupUcation.  2100  M  Street.  NW.,  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  Comments  will  be  available  for 
inspection  and  photoduplication  in 
room  239. 1919  M  Street.  NW.. 
Washington.  DC  20554.  9  a.m.  to  4:30 
p.m.  Monday-Friday.  Copies  may 
additionally  be  obtained  from  ITS,  Inc. 

Parties  should  also  send  copies  of 
filings  to  the  following  Alaska  Joint 
Board  Members  and  their  staffs:  Hon. 
Bruce  Hagen.  North  Dakota  Public 
Service  Commission,  State  Capitol 
Building,  Bismarck.  North  Dakota 
58505;  Hon.  Susan  M.  Knowles.  Alaska 
Public  Utilities  Commission.  1016  Wast 
6th  Avenue.  Suite  400.  Anchorage. 
Alaska  99501;  Hon.  Dean  J.  "Joe"  Miller. 
Idaho  Public  UtiUties  Commission,  472 
West  Washington.  Boise.  Idaho  83702; 
Hon.  David  Rolka.  Pennsylvania  Public 
Utilities  Commission.  P.O.  Box  3265, 
Harrisburg,  Pennsylvania  17105; 
Lorraine  Kenyon.  Alaska  Public  Utilities 
Commission,  1016  West  6th  Avenue. 
Suite  400.  Anchorage,  Alaska  99501; 
Eileen  Benner,  Idaho  Public  Utilities 
Commission.  472  West  Washington. 
Boise.  Idaho,  83702;  Debra  Kriete, 
Pennsylvania  Public  Utilities 
Commission,  P.O.  Box  3265,  Harrisburg, 
Pennsylvania  17105;  Ronald  G.  Choure, 
c/o  Michigan  Public  Service 
Commission,  6545  Mercantile  Way.  P.O. 
Box  30221.  Lansing.  Michigan.  48910; 
and  Rowland  Curry.  Texas  Public 
Service  Commission,  7800  Shoal  Creek 
Blvd  Suite  400N,  Austin,  Texas  78757. 

Federa     -r-municatlons  Commission. 

H'.:3i»m  f  C-iton, 

(FR:>'k:    9.v-iS'20  Fsmk;  *.•  .'v   -j    «  t'  wal 
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Applicatlont  for  Conn-Jfdi!*^ 
Proceeding 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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Appitcant.  at/ 
and  stats 

Rie  ^o 

MM 

30CK6t 
NtO. 

A  Howard  3 

Miramar 

B«ac^   R. 
B   Uarx  ar/j 

3PH- 

91-.223ME 

BPH- 

9^'224Wj 

93-179 

R«ne«  Carte' 
MiraTiaf 

Beacfi.  Fl 

2  P^arsuari!  to  «i<?ct!on  309(a)  of  the 
Communications  Act  of  1934,  as 
amended,  the  abo. e  applications  have 
been  des!icr.".*f  i  C-jt  hearing  in  a 
cr'nsolsiated  proceeding  upon  the 
issues  whose  nsci'ir.i^s  are  set  forth 
beiow  Tha  taxt  of  each  of  these  issues 
h-is  be^n  standardized  and  is  set  forth  in 
ts  en'iretv  under  the  corresponding 
headings  at  51  Fed.  Reg.  19347,  May  29. 
1986  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  sigr.ifv  whether  ir»e  issue  in  question 
applies  ti  'hat  particular  applicant. 


;^s<ie  ■^©aoirg 

A(>p<tcant(s) 

1   A/r  Hazard     

A 

2  Comoarative  — 

3  LfttirTate             

A.B 

A,  B 

3.  If  there  is  ar.y  non-standardized 
issue{s)  in  this  proceeding,  the  full  text 

of  the  issue  a'l.l  'h--  apD".icant(s)  to 
which  it  ippi:>^s  are  set  forth  in  an 
Appendix  to  tnis  Notice.  A  copy  of  the 
complete  HDO  m  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Brancn  ;room  230),  1919  M 
Street.  NW  .  Washmsfton.  EX:.  The 
complete  text  may  aiso  be  purchased 
from  the  Com.m.ission's  duplicating 
contractor,  !n'emal;onal  Transcription 
Serviiie  Inc.  2100  M  St-eet,  NW.,  suite 
140,  'vVisr.iiigton  LK,  2.,h"'  1"  telephone 
(202j  357-i80O. 
Uiry  D  E«<lii, 
Chiefs  AuJjD  iemces  Division.  Mass  Media 

FR  Lkx:  5>-t552'  Filed  &-30-93.  3  43  ami 
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Renewal  Appllcetion  D«tign«t»d  for 
Hearing 

1,  The  Comm.ssioii  has  bt-.fore  it  itie 
following  application  for  renewal  of 
license; 


(Seeking  a  renewal  of  the  license  of  S'aiion 
WBRUAM)) 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
proceeding  upon  whose  issues  are  set 
forth  below: 

1.  To  determine  whether  Metrocomco, 
Inc.  has  the  capability  and  intent  to 
expeditiously  resume  broadcast 
operations  of  WBRL(AM]  consistent 
with  the  Commission  3  Rules 

2.  To  determine  whether  Metrocomco, 
Inc.  has  violated  §S  73.1740  and/or 
73.1750  of  the  Commission's  Rules; 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
preceding  issues,  whether  or  not  grant 
of  the  subject  renewal  of  license 
application  would  serve  the  public 
interest,  convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  In  the  FCC  Dockets  Branch  (Room 
320),  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service,  2100  M  Street, 
NW.,  suite  140.  Washington,  DC  20037 
(telephone  202-«5  7-3800). 

Federal  Communications  Commission. 

Lury  D.  Eads, 

Chief,  Audio  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc  93-15528  Filed  6-30-93;  8:45  am] 


Penewai  Appiication  Designated  for 
Hearing 

1.  The  Commission  has  before  it  the 
following  application  for  renewal  of 
license: 


AjjpOcant.  aty 
and  stats 


Ri«  ^io 


A.  Matrooomoc,     !  BR-«0n3CXE 
Inc.,  BarUn.  NH  I 


c)c«;ket 
No. 


93- 1  90 


AppUcant.  City 
and  state 

File  No. 

MM 

ckxKet 

Ho. 

A.  Stop*  e.- 5  H. 
Yataa,  Lufkln, 
Texaa. 

BR-&004C2E6 

93-^89 

(Seeking  a  renewal  of  the  license  of  Station 
KSRK(AM)) 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  heannt;  in  a 
proceeding  upKin  whose  issues  are  set 
forth  below: 

1.  To  determine  whether  Stephen  VV 
rates  has  the  capability  and  intent  to 
expeditiously  resume  broadcast 


operations  of  KSRK(A\fl  consistent 
With  the  Commission's  Rules. 

2,  To  determine  whether  Stephen  \V 
Yates  has  violated  Sections  73.1740 
and/or  73.1750  of  the  Com.mission's 

Ru'es. 

3,  To  determine,  in  lif^.t  of  the 
evidence  adduced  pursuant  to  the 
preceding  issues,  whether  or  not  grant 
of  the  subject  renev.al  of  license 
application  would  serve  the  public 
interest,  convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  t>iis 
proceeding  is  available  fur  in.spection 
and  copying  dunnj-;  normai  business 
hours  in  the  FCC  DtK.kols  Branch  (room 
320),  1919  M  Street,  NW,,  Washington, 
DC.  The  complete  text  may  also  't>e 
purchased  from  the  Commission's 
duplicating  contractor,  Intemetional 
Transcription  Service.  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037 
(telephone  202-857-3800). 

Federal  Communications  Commission 

Liury  D,  Eads 

Chief,  Audio  Services  Division.  Mass  Media 
Bureau. 

[FRDoc  93-- 3529  Filed  6-30-93,  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Requeat  for  Early 
Termination  of  the  Waiting  Period 
Under  The  Premerger  Notification 
Rulea 

Section  7A  of  the  Clayton  Art,  5 
U,SC.  IRa,  as  added  by^Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
hnprovements  .'\ct  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Com.mission  and  the  Assistant  Attorney 
Genera!  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7Arb}(2)  of  the  Act  permits  the  agencies, 
m  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  rw^uires  that  notice  of  tiiis  action  ba 
published  in  the  Federal  Register, 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  gi.ints 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


UMI 
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Transactions  Granted  Early  Termnation  Between:  060793  and  061893 


Name  of  acquiring  offsr^   '--a'^^  o'  aajutred  p«'<Ky   na-^e  of  acQi.i.rt*:] 


e-'t'*v 


SoLTtnwestem  Beli  Cortx>rat)on,  Gustave  M.  Hausef  Montgomery  Calwevision  Ufrtted  PartnersNp 

SoLTthwesterr-  Beli  Corporaftor.  Jcjhn  D   Evans,  tva.-vno   IrK  „ „ "..... 1 

George  Soros,  Faicon  Drilling  Company   Inc    Fatcor  D'^iing  Cofnoany.  Inc  ...». !!™!.'"™!Z!Z!!"' 

B<jnington  Resources,  Inc    Fetrofvna  S  A    f"ir^  Ou  arxj  Cnormcai  Qxnpany  ..,„ ~.«'.!!!."*!"!!"™!~!"*"*" 

Heywood  Wllkams  Grojp  PLC,  B«ek.rriari  .Settter-.eni   LaSaile-Deitch  Go    Inc          *     ""!""""""""""""""""'" 
Protectv*  Life  Corpofacon.  lnterr«tKxiale  Nerteia.rOen  Groec  N  V    W.sco'»-  Na3onal"'u(e"insufan(i'cofTV 
pany     __^^ 

Shamrock  Hoidings.  Inc  ,  Miltor  MaJU.  Malnte  Gc^mariications  Group   Inc  !"""!".*"""!""!.' 

Trefoil  Gaprtai  Investors,  L  P  ,  Roy  E   Disney  and  Patnaa  A.  Dtsney   Snamror.v  ^x»'iing«7inc'""!"""!!.'""!!!!!!r.! 
Roy  E   Disney  and  Pafncia  A  Dis.'^ey,  Roy  E   Disney  and  Patnaa  *  Disney,  Exg  Country  TV  of  Awieni"'lnc"" 

Dort  A  Cameron  Hi,  JWP  inc  ,  JWP  intor-tdt>or,  Services  lEas")   irtc  „ [_ '.' 

Ibrahim  Mofaies.  The  Times  Mirror  Company,  KDPtiV-TV,  inc   and  KTBO-TV,  Inc'™"!!!!"!!!™."!!!"!!!"!!."™'* 

Anthony  H  Reeves  The  CXsten  Corporation'  The  Olsten  Corporation  .'. !!!!!!!!!!!!!!!!!!!!!!."!" 

First  Bank  System.  Inc  Jo^.n  j  Fauth.  Pepubk  Accepunce  Corporation '!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

GATX  Ckxporatjon.  Wastinghouse  Eioctnc  Co-.::.o.'ati'>-   'Aest;r:3h.:H.s8  Electric  Cofpofation"!!!!!!!!!!!!!!!!."!!!!!!!! 

D  D  '   Inc  ,  First  Mississippi  Corporation,  f^rst  Ene'gy  Corporath->r'  !!.!!!!!!!!!!!!!!!!!!!!! 

'^irst  Amar»can  Capital   C  V  ,  Commerce  Ciea-mg  House   'nc    Ca.,:'s  o*"  ^iie   Inc  !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!" 

Zi-oos  BarxxKporat)or,  Discount  Gorpc>rarior  ot  New  vork,  Disc:fx.'nt  rjyxK>ra'-->r-  y  ^^yy  Yofii"!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Acadia  Partners.  L.P  ,  Maror  League  Marketi-g   inc  ,  Ma^or  League  Ma.'Xeting,  ,r^  !.!!!!!"!'! 

international  Semi-Tec.h  M,croeiectron,cs    mc     Semt-Tech  (Global)  Company  Limited,  The  sii^w  Company 

Newell  Co ,  PI  Industries,  Inc .  PI  industnes,  Inc „_ -....!!!.!!!"!!!!!!!!.!!!!!!!!!!!!."!!!!!!!!!!!!!!!!!!!!!!!!!!!!!"! 

"he  Morgan  Stanley  ReaJ  Estate  Fund  L  p..  BankAmeric^  Cofpo'8t3on  BankAfiwrkM  Coirwra^^^ 

Wart)urg,  Ptnajs  investors  L  P    The  News  CofporatJo^  .  tmitec   Eienson  Music  Group.  Inc  !.!!!!!!!!! 

"he  PnjdenbaJ  insurance  Co  oi  Arrwnca,  B'aeLoci-  Hi:>ifi;ng3,  irx;  ,  BraeLoch  Holdings,  Inc  

Devon  Energy  CorporaDon,  Pet.rofina  S  A  ,  Fma  Oii  a.nd  Chemicai  Company  '. !!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

P'eming  Companies,  Inc  ,  Jofin  A  Catsirrtatidis,  Pionda  Si;pemia'kets,  i-ic     !.!!!!!!!!!!!!!!!!!!!!!!!!!!! 

^avanr«^^  Foods  &  industnes,  Inc  .  Ed  Newt>err^.  King  PacKaj'ng  Company.  Inc !!!!!!!!1"!!!!!!!!!!!!!!!!"! 

Safeguard  Scienfifics,  inc  ,  JWP  Inc  ,  Mans  Equipment  Compaf^y     ! !!!!!!!!!!!!!!!!!!!!."!!!!!!!!!!!!!!!!!!!!!!! 

PepsiCo,  Inc..  AJpac  investn^nls,  Inc  ,  Aipac  'nvest/i^nts  inc  _ „ !...!!!!!!!'! 

Cargili,  incorporated.  Exxon  Corporation   Exxon  Corporation   „ !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!"'!" 

Whoie  Foods  MarVet,  Inc    Mrs  Gooch  s  Na!.jrai  Fc»od  MarVets  Inc.,  Mrs.  Goo<^"rNahJ'rarFoo^ 

Sandra  V  Gooch  Whoie  Foods  Market,  inc    Wh-^ie  Foods  MarVet.  Inc  '. 

Pechiney,  S.A..  The  Stro^  Companies,  Inc  ,  The  Stron  Brewery  Company !!!.!!!!!!!!!!!!!'! 

Danny  0.  Volland  Who*e  Foods  Market   inc    VVhcxe  Foods  Ma-ket  inc      ".!!!!!!!!!!.!!!!!!!.!!!!.!.!!.!!!!!!!!!!!!!!!!!!!!!!! 

intemab-xaJ  Muiltifoods  CofporaOori.  Joseph  A   An-wcone  j  Armcone  C<>rnpany.  Inc  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Geo  A  Hormel  &  Company  d  b  a,  HcKmei  Foods  Cot    Reckitt  4  iZotr-^ar.  pic,  Reckitt  &  Coiman  Inc  !..!!!!!!!!!! 

Banc  Of>e  Corporation,  Denrns  Lochmandy   Pnn-*  EianK  c-o  Prem^ef  Financial  Corp  !!!!!!!!!!!!! 

United  HealfliCarB  CorporatKXi,  HMO  Amenca.  lr»c  ,  HMO  America   tnc  !!.'!!!!!!!!!!!!!!!!!!!!!!!!!."!!!! 

Union  Pacific  Corporation,  Parker  &  Parsley  Pei'oJ6i.''T-  C-ompa-^y  DorchestH'  Master  Umited  Partnership"'!!"!! 

Warburg.  Pircus  Capital  Company  L  P  ,  A^trescco  Fmancia',  in.:    A;trev,:':  f    ,a'>cal.  Inc 

Leslie  L  Dan,  Hoechst  Aict>engesellschatt.  Granulec  inc  .'. !!!!!!!!!!!!!!!!!!."!!!!!!!!!!!! 

Behr  GmbH  &  Co.,  Behr  Amenca  Holding,  Inc  ,  Behr  Amenr^  voiding,  Inc !..!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

AST  Researcf:  Inc  .  Tandy  Corporation,  Tandy  Ccn-pc'ratron   ,,  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!."" 

General  Electric  Company,  GFc  Financiai  cx>rpc.iatJon,  v&rex  cor;.,>ra;«n ...!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

George  D  Behrakts,  Glaxo  Holdings  p  i  c,  Glaxo,  Inc  and  Glaxo  Group  Ltd  ..!.!!!!!! 

vEBA  AG,  josep*!  H  Collie,  Southchem.  inc !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!."!!!!! 

Unton  Titanium  Sponge  Corporation  Tremont  Corpvxation,  Titanium  Metals  Corporation"!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 


PMNNo. 


93-1073 
93-1074 
93-1094 
93-1087 
93-1106 

93-1111 
93-1119 
93-1120 
9»-1121 
93-1131 
93-1139 
93-1144 
93-1132 
93-1149 
93-1138 
93-1103 
93-1123 
93-1134 

93-1145 

93-1153 

93-1078 

93-1150 

93-1152 

83-1155 

93-1156 

93-1164 

93-1181 

83-1063 

93-1069 

93-1066 

93-1067 

93-1095 

93-1112 

93-1136 

93-1159 

93-1167 

93-1173 

93-1174 

93-1116 

93-1133 

93-1083 

93-1151 

93-1158 

93-1160 

93-1161 

93-1172 


*.'"   '  *Sl '} 

06^C  '  Vi 

0M)7/93 
06A)7/93 
06^7/93 
06/07/93 
06A}7/93 
06A)7/93 
06/07/93 
06A)e/93 
06A)e/93 
06A)9im 
06/10/93 
06/1  a«3 
06/10/93 

06/10/93 
06/10/93 
06/11/93 
06/11/83 
06/11/93 
06^11/93 
06/11/93 
0&'11/93 
0&'11/93 
06/14/93 
06/14/93 
06/1 5/B3 
06/15/93 
06/15/83 
06/15/93 
06/15/93 
06/15/93 
06/15/93 
06/15/93 
06/15/93 
06/16/93 
06/16/93 
06/17/93 
06/17/93 
06^17/93 
06/17/93 
06/17/93 
0^17/93 


FOfl  FURTHER  INFORMATION  CONTACT: 
.Sandra  M,  Peay,  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Cornmission.  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580.  (202)  326- 
3100 

By  Direction  of  !he  Qimmission. 
Donald  S.  a*rk, 
Secretary: 
:FR  D(x:  93-15549  Filed  6-30-93;  8:45  ami 
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fDkl  0-3429) 

AE  Cievlts.  Inc.;  Prohibited  T^tide 
Practices,  end  Affirmation  Cor'eciive 
Actions 

agency:  Federal  Trade  Commission. 

ACTION:  Consent  Order, 

SUMMARY:  in  f;»>;iement  of  alleged 
vioiaiions  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prob.ibits,  among  other  things,  a 
Mich !  b,ti ;  n I anufacturer  of  locomotive 
p  ,t:rH>  h  arings  and  its  parent  company. 
T&N  i  LC.  from  fixing  prices  or  from 
inviting  its  competitors  to  fix  or  raise 
prices  for  locomotive  engine  bearings  in 


the  future.  The  consent  order  requires 
AE  Qevite  and  TIN  to  provide  copies 
of  the  FTC  complaint  and  consent  order 
to  the  directors  and  officers  of  the 
company,  subsidiaries,  and  divisions 
engaged  in  the  design,  manufacture, 
marketing  or  sale  of  locomotive  engine 
bearings  in  the  United  States. 

DATES:  Complaint  and  Order  issued  June 

8. 1993  ' 

FOR  FUFITHm  IN(-GMUATK>,  tawiACI 

Ronald  Rowe,  FTC/H-380.  Washington. 
DC  20580.  (202)  326-2610. 


'  Copies  of  the  CompUiDt.  the  Oedf  Ion  and 
Order,  and  CommiMioaar  Ow«n's  (tatemenl  ar* 
available  from  the  CommiMion't  Public  Reference 
Branch.  H-130.  6th  Street  ft  Pennsylvania  Avenue, 
INfW..  Washington.  DC  20S80. 
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SUPPtEMEKTARY  WFORUATXJN:  Chi  Fndflv 
April  2.  1993  there  was  published  ;". 
the  Federal  Register.  58  FR  17405,  a 
proposed  consent  agrfennent  with 
analysis  In  the  Matter  of  AE  Clevite. 
Inc.,  for  the  purpose  of  soliciting  public 
romment  Interested  parties  were  given 
sixty  (60)  days  m  which  to  submit 
comments,  su^esticns  or  objections 
rsRardinji  the  p-.'ipcsed  form  of  the 
order 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issi^ance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
:n  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

;5ec.  6,  3d  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5,  38  Stat  719,  as  amended; 

DonaJd  S.  Clark,  ' 

.sVrrefjry. 
FR  Doc.  9J-1 5550  Filed  &-30-93;  8.45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


PubUc  Health  Service 

Recommendations  for  Anabolic 
Steroid*  Under  Section  1 903  of  the 
Anabolic  Steroids  Control  Act  of  1990: 
Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 

Health,  wi*.h  a athority  to  redelegate,  the 
authority  vested  m  the  Secretary  of 
Health  and  Humian  Services  under 
section  1903(a)  of  the  .Vnabolic  Steroids 
Control  Act  of  1990.  Utle  XIX  of  Public 
Law  101-647,  as  amended  hereafter. 
This  delegation  excludes  the  authority 
to  submit  reports  'o  Congress. 

This  delegation  became  effective  upon 
the  date  of  signature  In  addition,  I  have 
affirmed  and  ratified  any  actions  taken 
by  the  .\ssista:",t  Secretary  for  Health  or 
his  subordinates  which,  m  effect, 
involved  the  exercise  of  the  authorities 
delegated  herein  prior  to  the  effective 
date  of  the  delegation. 

Dated  j'une  22,  1993. 
Ooona  E.  Shalala,  | 

Secrvt^ry 
[FK  Doc  9 Vl  5604  Filed  6-30-93;  8;45  am) 

8IUJMQ  COOe  4i«0-0i-tl 


Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970, 
Public  Law  91-513,  As  Amended; 
Oelegstion  of  Authority 

Notice  is  hereby  given  that  !  have 
delegated  to  the  Assistant  Se<:ratary  for 
Health,  with  authority  to  redelegate.  the 
authority  to  perform  \he  functions  for 
which  the  Secretary  of  Health  and 
Human  Services  is  responsible  under 
the  Comprehensive  Dnig  Abuse 
Prevention  and  Control  Act  of  1970, 
Public  Law  91-513,  as  amended 
hereafter.  This  delegation  excludes  the 
authority  to  submit  reports  to  Congress. 

This  delegation  supersedes  the 
November  28, 1972  delegation  from  the 
Secretary  to  the  Assistant  Secretary  for 
Health  and  Scientific  Affairs  for  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970,  Public  Law  91- 
513,  as  amended.  This  delegation 
became  effective  upon  the  date  of 
signature.  In  addition,  I  have  affirmed 
and  ratified  any  actions  taken  by  the 
Assistant  Secretary  for  Health  or  his 
subordinates  which,  in  effect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 

Dated:  June  22, 1993. 
Donna  E.  Shalala. 
Secretary. 
[FR  Doc.  93-15603  Filed  6-30-93;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  No  93M--0OC4) 

Toaoh  Medics,  Inc  :  PremarRet 
Approval  of  AIA-PACK  AFP 

AGE»4CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Tosoh 
Medics,  Inc.,  South  San  Francisco,  CA, 
for  premarket  approval,  under  section 
515  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  AIA-PACK 
AFP.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  Decemt>er  1 8, 
1992,  of  the  approval  of  the  apphcation 
DATES:  Petitions  for  administrative 
rH\  i^'w  by  August  2,  1993. 
ADOHESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dcxrlcets 
Management  Branch  (HF.^-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr  .  Rockville,  MD 
20«57. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  E.  Maxim,  Cen'er  for  Devices  and 
Rddioiogical  Health  (HFZ-440),  Food 
and  DniK  Administration,  1390  Ficcard 
Dr  ,  RcK-kville,  MD  208.57,  301-427- 
1034. 

SUPPLEMENTARY  INFORMATION:  On 
September  27,  1991,  Tosoh  Medics,  Inc.. 
South  San  Francisco,  CA  94080, 
submitted  to  CDRH  an  application  for 
premarket  approv.al  of  ALA-F.^CK  .^FP. 
The  de\  ice  is  a  im.munoenzym.ometnc 
assay  and  is  indicated  for  the 
quantitative  measurement  of  alpha- 
fetoprotein  (,\FP)  in  serum  to  aid  in  the 
managemient  of  patients  with 
nonseminomatous  t»^stiruiar  carcinoma. 

In  accordance  with  the  provisions  of 
section  515(c)(2]  of  the  act  (21  U  S.C. 
360e(c)(2))  as  amended  by  thb  Safe 
M'^dica!  Devices  Act  cf  1990.  this  PM.\ 
was  not  referred  to  the  lm.m>uiiology 
Devices  Panel,  an  YDA  advisory  panel. 
for  review  and  recomm»nda'ian  because 
the  information  in  the  PM.^ 
substantially  duplicates  information 
previously  reviewed  by  this  panel.  Chi 
December  18,  1992,  CDRH  approved  the 
application  by  a  letter  to  t.'ie  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH. 

A  sumimar}'  of  the  safety  and 
effetiiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  tht3 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  wnt'en  request.  Requests  should 
be  id«ntified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.SC. 

360e(d)(3)]  authorizes  any  interested 
oerson  to  petition,  under  section  51 5(^) 
of  the  act  (21  U.S.C,  360elg)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application   A 
petitioner  may  request  either  a  forma! 
hearing  under  part  12  (21  CFR  part  12) 
of  FD.A's  administrative  practices  and 
procediu'^es  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts  A  petition  is  to  be  m  the  form 
oi  a  petition  for  re<':onsideration  under 
UO  33(b)  (21  CFR  10.33  fbl)  A 
petitioner  shall  identify  the  fonn  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
rev  lew.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
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notice  of  its  decision  in  the  Federal 
Register  If  FDA  grants  tiie  petition  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  t,?  be 
used,  the  persons  wiio  may  panu  ipatc 
in  the  review,  the  time  and  piai  e  where 
the  review  will  rxcur.  and  o»he.'-  details- 
Petitioners  may.  at  any  tim**  on  or 
before  August  2.  1993.  file  with  tt.p 
Dockets  Management  Bram  ti  iti:i  f'-^". 
above)  two  copies  o[  each  pe'sMDn  and 
supporting  data  and  in  format  en, 
identified  with  the  name  of  ih?'  device 
and  the  docket  number  fend  in 
brackets  in  the  heading  of  ttus 
document.  Received  pt'titions  maybe 
seen  in  the  office  above  between  9  a.m. 
and  4  p,m  ,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Com.missioner  of  Food  and  Drugs 
(21  CFR  5  10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  21. 1993. 
)owph  A.  Lsvitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[PR  Doc.  93-15555  Filed  6-30-93;  8:45  am) 
BiujHG  cooe  *^»(^~oi-^ 


Sub8tar>c«  Abuse  and  Mental  Health 
Services  Administration 

Cooperative  Agreement  With  the 
Metropolitan  Washington  Councii  of 
Governments  (COG) 

AGENCY:  Sub.star.;  e  Abuse  and  Mental 
Ht-alth  ServKBS  ,'\;iir.;nislration 
(S.VMHSAl.  HJiS 

ACDON.  Notice  of  intent  to  award  a  sole 
source,  cost  shared,  demonstration 
cooperative  agreement  to  support 
aeveiopmsnt  of  a  model  comprehensive 
substance  abuse  treatment  program  for 
the  National  Capital  area. 

SUMMARY:  The  Center  for  Substance 
Abuse  Treatment  (CSAT).  SAMHSA.  is 
publishing  this  notice  to  provide 
information  to  the  public  regarding  a 
planned  sole  source,  cost  shared. 
cooperative  agreement  award  to  the 
Metropolitan  Washington  Council  of 
Cro\  emments  (COG)  for  the 
development  and  implementation  of  a 
model  substance  abuse  treatment 
demonstration  program.  The  project 
period  is  presently  anticipated  to  be 
three  years  long  the  first  year  will  be 
funded  with  approximately  $2,700,000 
m  Federal  ^ands  and  approximately 
51,350,000  in  non-Federal  cost  sharing. 
This  is  not  a  request  for  applications. 
The  cooperative  agreement  will  only  be 


made  to  the  Metropolitan  Washington 
Council  of  Cr«\'emments 
AUTHOftfTY    ii.e  Bward  will  be  made 
under  the  authority  of  section  571  of  the 
Public  Health  Service  (PHS)  Act.  That 
section  requires  the  Secretary  of  Health 
and  Hum.an  Services  (HHS)  to  fund  the 
establishment  of  a  model 

mprehensive  substance  abuse 
treatment  demonstration  program  in  the 
National  Capital  Area.  The  National 
Capital  .Area  as  defined  in  the 
legislatum   ;n.  i.ijes  the  District  of 
Columbia;  the  counties  of  Arlington  and 
Fairfax  in  Virginia;  the  cities  of 
Alexandria.  Falls  Church,  and  Fairfax  in 
Virginia;  and  (d)  the  counties  of 
Montgomery  and  Prince  George's  in 
Maryland  (and  the  political 
subdivisions  located  in  those  counties). 
The  authority  to  administer  this 
program  has  been  delegated  to  the 
Director.  CSAT. 

It  is  CSAT's  best  judgement  that  the 
award  should  be  made  on  a  sole  source 
basis  to  COG  since  only  COG  is  capable 
of  fully  satisfying  the  eligibility  and 
performance  requirements  included  in 
section  571  of  the  PHS  Act.  The  statute 
limits  eligibility  to  "an  organization  of 
the  general-purpose  local  governments 
within  the  national  capital  area,  or 
another  public  or  nonprofit  private 
entity,  and  the  applicant  submits  to  the 
Secretary  assurances  satisfactorj'  to  the 
Secretary  that,  with  respect  to  the 
communities  in  which  services  will  be 
offered,  the  local  governments  of  the 
communities  will  participate  in  the 
program."  The  COG  is  both  the  only 
organization  of  general-purpose  local 
governments  for  Metropolitan 
Washington  (as  defined  in  the  law)  and 
the  only  organization  that  can  provide 
reasonable  assurance  of  the 
participation  of  all  the  affected  local 
governments.  The  statute  requires  a 
substantial  level  of  non-Federal 
contributions:  the  applicant  for  the  grant 
must  agree,  with  respect  to  the  costs  to 
be  incurred  by  the  applicant  in 
implementing  the  project,  to  make 
available  (directly  or  through  donations 
from  public  or  private  entities)  non- 
Federal  contributions  toward  such  costs 
in  an  amount  equal  to  not  less  than  $1 
for  each  $2  of  Federal  funds  provided. 
Accordingly,  the  recipient  must  be  able 
to  document  the  ability  to  contribute 
approximately  $1,350,000  in  cash  or  in 
kind  in  the  first  year  alone. 

CSAT  believes  it  is  implicit  that  the 
recipient  of  the  funds  must  be  an 
organization  currently  accepted  as 
capable  of  truly  representing  the 
governmental  interests  of  all  the  local 
jurisdictions  in  the  Washington 
metropolitan  area.  Further,  it  is  CSAT's 


best  judgement  that  to  succeed,  the  new 
program  must  receive  wide  support 
from  government  agencies  dealing  with 
addiction  treatment.  Again.  COG  is  the 
only  existing  entity  that  satisfies  the 
above  requirements. 
BACKGROUND:  COG  is  the  recognized 
regional  planning  organization  for  the 
Metropolitan  Washington  area.  The 
organization  has  a  long  history  of 
administering  and  coordinating 
complex  projects  supported  by  Federal 
funds,  including  several  prior  DHHS 
demonstration  grants.  COG  serves  as  the 
Title  X  Family  planning  grant  recipient 
for  the  District  of  Columbia  (the  only 
"State"  that  is  a  member)  administering 
and  coordinating  services  delivered  by 
six  delegate  agencies.  COG  is  the 
Federally  designated  Metropolitan 
Planning  Organization  for  developing 
and  implementing  an  area-wide  regional 
transportation  planning  program.  COG 
serves  as  the  convener  of  committees  in 
human  services  areas  in  addition  to 
substance  abuse  that  deal  with  inter- 
jurisdictional concerns  (e.g.,  juvenile 
justice). 

COG  has  a  Drug  Intervention. 
Treatment  and  Rehabilitation 
Committee  that  is  comprised  of  the  local 
government  substance  abuse 
administrators  in  the  COG  member 
jurisdictions.  This  committee  has  been 
very  active  in  discussing  inter- 
jurisdictional cooperation  and  has 
engaged  in  preliminary  planning  for 
joint  programs.  Their  deliberations  have 
been  brought  to  the  attention  of  the 
Congress  and  considered  in  the 
development  of  the  authorizing  statute. 
None  of  the  units  of  State  or  local 
government  are  seen  as  appropriate, 
because  of  their  limited  geopolitical 
responsibilities  and  connections  to  a 
specific,  sometimes  limited  systems  of 
care  and  reimbursement.  Nor  is  there  a 
non-governmental  treatment  provider  or 
any  other  planning  or  umbrella  agency 
with  authority,  experience,  or 
acceptability  comparable  to  COG. 

Each  jurisdiction  contains  a  variety  of 
alcohol  and  drug  abuse  treatment 
programs.  However,  each  jurisdiction 
does  not  necessarily  include  each  type 
of  treatment  program.  There  is  little 
existing  inter-State  planning  of  the 
extensive  nature  contemplated  in  the 
law,  although  a  few  of  the  jurisdictions 
do  purchase  specific  services  (for 
example,  medical  detoxification)  from 
providers  in  neighboring  jurisdictions, 
and  several  providers  operate  programs 
in  more  than  one  (but  not  all)  of  the 
affected  jurisdictions. 

We  also  note  that  during  the  recent 
period  of  cutbacks  in  funds  available  for 
substance  abuse  treatment  in  the  three 
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States,  which  at'*^  t'^d  servif.e 
avaiiabi!:*v,  thfre  was  inc.-»ase>;  ;<■!*' 
planning  because  of  the  T/ii.T'ition  of 
pntion's  acTOiS  the  ;  rvur.tv  ar.ii  State 
1  nes  (8,,;  ,  hryv.  IK;  !-  Pr'.ncp  (ktorge's 
lounty;  from  DC  a;.d  Pr.n.-e  Ckjorge's 
Coualy  to  Alexandria  and  Fairfax 
County)  The  vehirla  fnr  ^h^sa  planning 
discussicns  was  Lir;")ar.'v  '''.f  COG 
om.Ti/JM 

One  of  the  potential  ht'r,"f''5 
hr.iiripated  by  the  Ini^islation  wis  'hat 
t:;is  proi>H:t  would  prove  to  be  a  general 
rnjdul  for  the  United  States.  Councils  of 
Covammenls  are  located  throughout  the 
L'nited  States  The  susceptibility  to 
ri'plicaticn  of  a  program  coordinated 
Li.rough  a  Council  of  Governments, 
especially  when  one  of  the  major  issues 
\j  be  addressed  is  multi-jurisdictional 
coordination  is  thus  greatly  enhanced. 

A^?.m,  ir.  8''i  irdanrw  with  all  the 
above  (.onsid'intion.s,  CS.M  has 
c,.T.{:iudr*d  tnai  tne  Matrt.'p.uiHn 
Wdshir.Rtcjn  Crun;  •■'.  cf  Lxr, -mments.  a 
private,  nonprofi*  c-x«niMtion  whose 
rnembtrship  is  comprised  of  the  local 
i^tnii'ral  p'jrpo,<;e  governments  in  the 


.Metr- 


itan  Washington  ar«e,  is 


UMI 


uniquely  qualified  to  carry  out  the 
}  roiet.t  as  proposed. 

USE  Of  COOP€RATtVE  AGRiEMENT:  As 
meTi'ioned  titx;vy.  oiie  Hjo'.  ^t  Vie 
lt»v;,sialion  li  t-  at:nonstraie  a  new 
sfcfMce  delivery  model  that  can  be  used 
h  V  other  me'rop(yI:tan  communities  in 
t!.e  United  States  to  f\md  quality 
addiction  treatment  arjoss  jurisdictional 
i.nes.  The  ccxjp'^rative  agrt^mer' 
mechanism  has  be«n  chosen  la  di.   w 
F-deral  participation  m  the  planning 
a.'-.d  execution  of  the  project,  to  better 
allow  for  transfer  of  the  benefits  of  this 
e\p€h9nc8  to  other  metropolitan  areas 
ind  to  permit  coordination  of  this 
prr,)ect  with  other  CSAT  efforts  to 
improve  delivery  systems  in 
metropolitan  areas.  Accordingly, 
Federal  staff  will  participate  in  the 
policy  development  and  program 
planning  sessions  to  assure  the  interests 
vA  replication  are  adequately 
represented,  to  advi.se  of  the  need  for. 
a.iQ  participate  in,  the  provision  of 
mandatory  technical  assistance  to 
participating  third  parties,  and  to  better 
control  the  provision  of  data  determined 
neces'^ary  to  conduct  the  program 
evaluation  mandated  by  the  aulhorizing 
legisia'iai; 

F0«'  FUfiTViER  l»irCP«*"nC*l  CO*iTKCJ: 
Ca  ro  1  Rd 5 1  - M . :      -  -.' ,  C^  ,-\T>  SA  MiiS A. 
Puckwai!  li,  r-oiTi  r.ni;    -!e,00  Fishers 
L^ne,  RocJtvi.ie  WlJ   ^.J-^a'  Telephone 
! iOll  44i-38i0. 


Dated:  )ud«  25.  1993. 
loMph  R.  Leone. 

Acting  Deputy  Adminittraior,  Substmi  e 
Abute  and  Mental  Health  Services 
Administration. 

(FR  Doc.  9J-15554  Filed  6-30-93;  8  45  an)] 
atujNO  cooc  «i«>-»-i» 


DEPARTMENT  OF  THE  INTERJOR 
r.ir  and  Witdtife  S«rvic« 

«,v8i;aDiU*^/  of  a  Dral  Reco-^erv  Pian 

fof  !*>•  Atlantic  Sf"!!  Mtif&h  Srake  for 

Flewieui'  «ir,a  T-ori'.nerit 

AGENCY;  Fish  and  Wildlife  Servic*. 

i.r-jrior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  Atlantic  Salt  Marsh  Snake.  This 
species  occurs  in  Volusia,  Brevard,  and 
Indian  River  Counties,  Florida  in 
brackish  coastal  marshes  where 
glasswort  and  saU  gra.ss  predominates. 
The  Service  solicits  review  and 
comment  from  the  public  on  thi"  drn*^ 
plan. 

DATES:  Comments  on  the  drafl  Recovery 
Plan  must  be  received  on  or  before 
August  30,  1993.  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor. 
U.S.  Fish  and  WildUfe  Service.  6620 
Soulhpoint  Dr.  South.  Suite  310, 
Jacksonville.  FL  32216.  or  calling  904/ 
232-2580.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  Field  Supervisor  at  the 
same  address.  Comments  and  materials 
received  are  available  fur  public 
inspection,  by  appointment,  during 
normal  business  hours  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Finger  at  the  above  address  (904/ 
232-2580). 

SUiVi  cMEMTARV  WFOMMAi-Of.: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  puir.t 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservaiion  o 
the  species,  establish  criteria  for  tne 


roroverv  'evols  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  impienienting  the  recovery 
H'-Hasures  nwxieii, 

The  Ejidan^ered  Species  Act  of  1^73 
(Act),  as  QHiended  lib  U.S  C  1531  et 
jeq.)  reu'iires  the  development  of 
Reroverv  Fl.ms  for  listed  species  unless 
siicn  a  P'an  wO'ild  not  promote  Lhe 
conservat.rn  o!  a  psrtit.uiai  species.. 
Section  4(0  of  the  Art.  as  amended  in 
1-^88,  requires  that  public  notice  aiid  an 
opportunity  f.^r  pu'tjiic  rwview  end 
comrriont  &e  provided  during  F.e<.cv'»ry 
Plan  development.  The  Service  will 
consider  ail  info.'rnation  pre.>ented 
darini^a  pub'ic  comment  poriod  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Servic^e  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  cours*  of 
implementing  approved  Rocovery  Fians. 

The  speciws  considered  in  tins  draft 
plan  is  tiie  Atlantic  salt  marsh  snake 
{Nerodin  clarkii  taeniatc).  This  snake, 
listed  as  a  thrt»atened  species,  may  be 
restricted  to  the  brackish,  coastal 
marshes  of  Volusia  County.  Florida,  but 
probably  ranges  iiitc  Bre%'ard  and  Indian 
River  Counties.  The  major  threats  to  this 
species  are  habitat  loss  ana  the 
accompanying  disruption  of 
reproductive  isolating  machanisms, 
which  could  lead  to  hybridization  with 
freshwater  broad-banded  water  snakes. 
Major  objectives  of  this  Recovery  Plan 
include  determininj?  the  taxonomic 
status  and  extent  of  hybridization, 
mapping  the  species'  distribution  find 
relative  abundance  in  occupied  habitats, 
determining  the  extent  of  current  and 
historic  habitat,  identifying  habitat 
protection  measures,  conducting  basic 
ecological  research,  and  educating  the 
public  and  landovraers  about  Atia.ntic 
salt  marsh  snakes. 

Public  Comments  Solicited 

The  Service  solicits  v/ritten  comments 
on  the  Recovery  Plan  described.  All 
comments  received  b>  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan, 

Authority 

The  authrc  It .  for  this  action  is 
Section  4(0  of  the  Endangered  Species 
Act,  16  use.  1533(f). 

Dated;  lune  23,  1993. 
David  J.  Wesley. 
Field  Sup€r.-!Sor 
lFRD<x-..  93-1351^2  Fiied  6-30-93,  8.45  am) 

BILUNG  coot  *3^0-46-W 


Receipt  of  Applications  for  Permit 

f        The  following  applicants  have 

applied  for  a  permit  to  conduct  certain 
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activities  wth  endarpored  species.  Tins 
notice  is  provided  pursuant  to  Section 
I  Oi>:  ]  of  the  Endanjsered  Spw.ies  Act  of 
1973.  as  amended  [16  U.S.C.  1531,  ef 

■;,-q  ): 

rHT-6675T2 

Applicant  Howard  S  Shellhammer,  San  Jose 
State  University,  San  fosf,  CA. 

The  applif,ari;  r^qut^sts  a  pttrrnit  to 
live  trap,  ear-tap,  ar,d  release  of  giar-t 
k-iiigaroo  rat  {Dipodomys  ingfnsj, 
F-T-^sno  kaigeroo  rat  {Dipodnmys 
mtratoides  exilis).  tipton  kangaroo  rat 
[Dipodomys  mtratoides  riitmtr:des),  and 
San  Joaquin  kit  fox  [Vulpes  mncrotis 
r\!!!ca]  in  the  San  Joaquin  Valley  to  the 
east  of  San  Jose,  California,  for  the 
purpose  of  scientific  research. 

PRT-779984 

Applicant:  Kenneth  Glander,  Duke 
University  Primate  Center,  Durham,  NC. 

The  appi<c:ant  requests  a  permit  to 
in^port  22  skeletons  and  27  fetuses  and 
infant  cadavers  of  wild  Mantled 
hr.whng  monkey  lAlouatto  pclliata)  that 
'  f  i  of  natural  causes  in  Costa  Rica  for 
scientific  research  aimed  at  the 
enhancement  of  survival  of  the  species. 

PRT-7 77425 

Applicant:  International  Animal  Exchange, 
Femdale,  MI. 

The  applicant  requests  a  permit  to 
purchase  and  ship  in  foreign  commerce 
one  male  and  one  female  Lion-tailed 
macaque  {Macaco  stlenus]  from  the 
Assiniboine  Park  Zoo  in  Canada  to  the 
Seoul  Grand  Park  Zoo  in  Korea  for  the 
p'jrpose  of  enhancement  of  survival 
through  conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Dh'-ector,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Autfionty,  4401  North  Fairfax  Drive, 
room  432.  .Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  infonmation 

«-;bmitt«d  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  <  ripv  of  such 

d:>c:uments  to  the  following  office  w.thin  30 
davs  of  ths  date  of  pubbcatior,  of  this  notn  t> 
r  .S  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North  Fairfax 
Dnve,  room  432.  Arlington,  Virginia  22201 
f'hone:  (703/358-21M1,  FAX   f-fH  "ISH- 
2281), 

Dated:  June  25. 1993. 
Marjjarel  Tiejjer, 

Acting  Chief.  Bninjh  -'Permits.  Office  of 

Management  Authontv 

i  r  R  Doc  93-15501  Filed  6-30-93;  8:45  am] 
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Bureau  of  Land  Managerrvent 

[CA-01 0-421 0-04,  CACA  321 2B] 

Realty  Action,  Exchange  of  Public 
Land  In  Calavera*  County.  CA 

AGENCY:  Bureeu  of  Uini  Management, 

Depertmer".t  of  interior 
ACTTON;  NoU.,e 

SUMMARY:  The  foliowmg  described 
pub  Ik  land  (surface  and  mineral  estate) 

If  \n']r,ii  [-onsidered  for  exchange  under' 

snc'.on  2':.;h  of  ?:,e  Fedt^ral  l^nd  Policy 

&:ia  Mir-,ayerr;r::t  A.-t  f,,f  I'V-h  \4'\  U.S.C. 

171bj: 

SelnrtftH  Pijblir  Land 

C<»iav»r«i»  Qiuaty 

T.  5N.,R,  12E..M.D.M. 

Sec.  1:  lot  4,  W'/«iNEV4SEV4  (Including  MS 
3981} 

Sec.  2:  lot  2,  MS  2726,  and  SWV4  NEV4 

Sec.  12;  NE'ANE'A 

Sec.  24:  lot  2 
T.  5N..  R.  13E.,  M.D.M. 

Sec.  6:  lot  4 
T.6N..R.13E.,  M.D.M. 

Sec  30:  SWV4,  All  that  portion  of  SWV4 
lying  Southerly  of  State  Highway  26  and 
all  public  land  within  S'/iSE'/4 

Sec.  31:  all  public  lands 

Sea  32:  SWV4NWV4  (including  lot  2) 
Containing  900  acres,  more  or  less. 

The  selected  public  land  described 
above  is  hereby  segregated  from 
settlement,  location  and  entry  under  the 

fiublic  land  laws  and  from  the  mining 
aws  for  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  In  the 
Federal  Register. 

The  above  land  is  being  considered 
for  possible  transfer  into  private 
ownership  through  a  nonprofit 
conservation  organization.  In  exchange, 
the  public  would  receive  private  land 
located  on  rivers  such  as  the  North  Fork 
and  South  Fork  of  the  American  River, 
and  the  Merced  River,  or  marshlands 
and  waterfowl  habitat  located  in  the 
CaUfomia  Central  Valley.  This  proposal 
is  considered  to  be  in  the  public  interest 
and  is  consistent  with  current  land  use 
plans 

SUPPLEMENTARY  INFORMATION:  The  above 
di'Si.'.bf'ci  j-'f-ohrai  ;n!:d  would  be 
transferred  sut ntK,!  t  j  a  reservation  to 
the  United  States  for  ditches  and  canals; 
also  any  rights-of-way  of  record  would 
be  identified  as  prior  existing  rights. 
Ail  necessary  clearances  including 
clearances  for  archaeology,  and  rare 
plants  and  animuis  would  be  completed 
prior  to  ar.v  convevance  of  title  by  the 
U.S. 

FOR  ADDmoNAi  INFORMATION  Contact 
Mike  Kelley  at  {916j  i"ffi5-^4'4  or  at  the 
Rddress  listed  h*'Sow 
ACDBESSES:  For  a  ptr;  >.i     f  45  days  from 
piithK.ation  of  this  ooti;  e  ir,  t[;c  Federal 


Register,  interested  ptics  ■  .<;    ."^ubmit 

comments  to  the  Distn  :  ^U-.^hjct.  do 

Area  Manager,  Folsom  Resour  f  \'»&. 

63  Natoma  Street,  Folsom.  CA  i*5bjO. 

DXSwkkard, 

Area  Manager. 

IFR  r^  K    Q-  l  =:  565  Filed  6-30-93;  8.45  am) 
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'MT„<i^c-''03-4;ta-04  Uf^ft^.  *  MeiMi) 

fieelty  Aciion   Exchange  of  PuWk: 
Lands  tr  Missouie  snd  Granita 
Counties,  MT 

AGiNCv:  Butte  District  Office,  bi.rt'iiju  0! 
Land  Management,  Interior. 
ACTION:  Designation  of  public  lands  in 
Missoula  and  Cranite  Counties, 
Montana,  for  transfer  out  of  F**  ir-Fr 
ownership  via  exchange. 

SUMMARY:  In  two  prior  Notices  zi  Realty 
Action  (19/9/92  and  12/14/92),  BLM 
included  isolated  public  land  tracts  to 
be  considered  in  a  direct  exchange  with 
Champion  International  and  in  a 
pooling  exchange  with  Clearwater 
Investments,  Inc.  as  the  proponent.  The 
goal  of  the  proposed  exchanges  is  more 
efficient  management  of  the  public  land 
through  consolidation  of  ownership  and 
acquisition  of  lands  with  high  natural 
resource  values. 

The  following  additional  public  land 
is  being  considered  for  these  exchanges 
pursuant  to  section  206  of  the  Federd 
Land  Policy  and  Management  Act  of 
October  21, 1976,  as  amended  by  the 
Federal  Land  Exchange  Facilitation  Act 
of  January  24. 1988,  43  U.S.C.  1716. 

Print  ipal  Meridian,,  Manfuni 
T.  1  i  s  .  ^.    :a  \\  , 

Sec.  26,  EV4NEV4,  SWV4^fEV4,  NWV4,  SV» 

Sec.  28.  Lou  1-4,  SWV4h4EV4,  SViNWV., 
SWV4.  WV»SEV4 

Sec  33.  E»/4MEV4 
T.  12N.,  R.  15W., 

Sec  34,  WViWVi 
T.  13  N..  R.  20  W.. 

Sec.  25,  Lot  9 

These  lands  are  segregated  from  entry 
under  the  mining  laws,  except  the 
mineral  leasing  laws,  effective  upon 

T".^' ration  of  this  notice  in  thp  Federal 
Rf'Rus!it;r.  The  segregative  e^U^r*  -^ ;  : 
terminate  upon  is<  ,;:    t     ■  ;  «  tnt,  upon 
publication  in  the  Federal  Register  of 
termination  of  the  segregation,  or  5 
years  from  the  date  of  this  publication, 
whichever  comes  first. 

Final  determination  of  disposal  will 
await  completion  of  an  Environmental 
Assessment.  Upon  completion  of  an 
Environmental  Assessment,  a  Notice  of 
Realty  Action  shall  be  published 
specifying  the  lands  to  be  exchanged 
and  the  lands  to  be  acquired. 
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0ATE8;  On  or  before  August  16,  l^*^!, 
interested  parties  may  submit  commfn's 
to  the  Butte  District  Manager,  P  0  B  :  x 
3388,  Butte.  MT  59702. 

Dated,  lune  22,  1993. 
JunM  R.  Owinj^, 

DistTid  Monaster 

iFRDoc.  93-154f^7  f.'.y-d  ^  30-93,  8.45  am] 
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[CA-010-C3--4332-03; 

Temporary  Camping  and  Occupancy 
Raatrlctlon  Order  for  the  Cailent* 
Reaoiirca  Area 

AGENCY:  Bureau  of  I^nd  Management. 
Interior 

ACTXJN:  Estabh'^hment  of  ternporary 
camping  and  occupancy  stay  limit 
restriction  order  for  de-.  eloped 
campgrounds  and  undeveloped  lands 
within  the  Caliente  Rasource  Area, 
Bakersfield  Distnct,  Cahforn.a 

SUMMARY:  Persons  may  c^mp  within 
designated  campgrounds  or  on 
undeveloped  public  lands  not  closed  to 
camping  with  the  Caliente  Resource 
Area  for  a  total  period  of  not  more  than 
twenty-eight  days  dunng  the  calendar 
vear,  The  previous  restriction  of 
fourteen  days  occupation  during  a  one 
month  period  will  still  apply  The 
twenty-eight  day  limit  may  be  reached 
through  a  number  of  separate  visits  or 
through  two  separate  periods  of 
continuous  occupa'ion  consisting  of 
fourteen  days  each.  Camping  or 
occupancy  longer  than  the  fourteen  days 
during  a  one  month  penod  or  longer 
than  twenty-eight  days  during  the 
calendar  year  is  now  allowed  unless 
authorized  by  law.  Under  special 
circumstances  and  upon  request,  the 
authonzed  officer  may  give  written 
permission  for  extension  to  the  limits. 
Camping  is  defined  as  iivir.g  in  tents, 
vehicles  or  shelters  such  as  cabins,  huts, 
shacks,  or  lean-tos  Occupancy  is 
defined  as  the  taking  or  holding 
possession  of  a  camp  cr  residence  on 
public  land. 

FOfl  FURTHER  INFORMATION  CONTACT: 
lames  Wesley  Abbott.  Caliente  Resource 
Area  Manager.  Caliente  Resource  Office, 
4301  Rosedale  Highway,  Bakersfield, 
CaUfomia  93308. 

DATES:  This  order  is  in  effe<:t  on  .August 
1,  1993. 

SUPPtadCNTARY  INFORMATION:  This 
camping  and  occupancy  stay  limit 
resiriction  order  is  established  to  allow 
orderly  use  and  administration  of  public 
lands  and  to  discourage  unauthorized 
occupancy.  This  order  will  expi.^e  up"n 
completion  and  publication  of  the 


Record  of  DtKisicn  for  the  Caliente 
Resoune  Management  Plan,  Authority 
for  this  restnction  order  is  contained  in 
rj-'R  title  41,  chapter  U,  part  8360, 
subparts  e.lt'4  1  and  Q16'  l-2(fl).  Any 
person  who  fails  to  ccmply  with  this 
restriction  order  may  be  subject  to  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  1 2  months 
Penalties  are  contained  in  CFR  title  43, 
chapter  0,  part  8360.  subpart  8"u,0  0-7. 

Dated:  June  22, 1993. 
Patricia  Gradek, 

Caliente  Besourve  Area  Manager.  Acting. 
[FR  Doc.  93-15219  Filed  6-30-93;  8:45  am] 
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Land  Policy  and  Management  Act  of 
1976,  90  StQt.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows; 


Mount  Diablo  Meridian 


[U\-i2(y-*'2^!y-0€   Nev-«28^9  and  N«v- 
069796] 

Proposed  Contl-iuatlon  of  Withdrswal: 
Nevada 

June  21, 1993. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SiJMMAHY:  The  Bureau  of  Re<::arriation 
proposes  that  148,223  acres  of  the 
Stillwater  and  Carson  Lake  Pasture  areas 
of  the  Newlands  Project  withdrawal  be 
continued  for  an  additional  50  years  and 
9,967  acres  of  the  Robert  B  Griffith 
Water  Project  be  continued  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  surface  entry  and 
mining. 

DATiS:  Comments  should  be  received  by 
SepteTil)er  29. 1993. 
ADDRESSES:  Comments  should  be  sent 
to:  Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management,  P.O.  Box  12000,  Reno. 
Nevada  89520. 

ro«  FURTHER  ^FORMATION  CONTACT: 
Vienna  Wolder.  Nevada  State  Office. 
702-785-6526 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Managpment  proposes 
that  a  portion  of  the  existing  land 
withdrawals  made  by  Secretarial  Orders 
July  2, 1902:  June  8,  1904  August  4, 
1904;  February  7,  1905;  April  28,  1905, 
February  6,  1906;  April  20.  19G7;  May 
10.  1907;  September  30.  1907. 
November  29.  1907,  December  2,  1907; 
January  3, 1908;  March  6,  1908;  April 
21.  1908;  November  4.  1909;  March  20, 
1915;  January  14.  1921;  January  16, 
1924;  November  6. 1925;  August  26. 
1926;  January  3.  1947;  February  25, 
1952,  be  continued  for  a  period  of  50 
years  and  a  portion  of  Public  Land 
Order  3512  of  December  7,  1964,  be 
continued  for  a  period  of  20  years 
pursuant  to  .Section  204  of  the  Federal 


-r  Area  'Sev- 


T 


iVen'/ojid.!  Pro 
0428:91 

T.  19  N.,  R.  29  E,, 

Sec.  1.  Id's  1-3,  SVjNEV«,  SEV«N\VV«,  SMi; 

,S«iC.  3,  SW'/«; 

Sec.  4.  SEV4. 

Sec.  5,  lots  3  and  4,  SV^NV/V*.  SWV.; 

Sec.  6.  !ot.s  1-7,  S'/iNEV4.  SE'ANWVi. 

Ev':,SW'h,SEV«; 
Sec.  7,  lots  1-4,  NEV«,  E'/^NWV«.  E'ASWV*, 

W'/zSE'V,; 

Sec.  9,  EvzEVi; 

Sec.  10; 

S^c.  1 1 ,  NWV«.  S'/i; 

Sec.  12,  NEV«,  SVz; 

Sec.  13,NV2,  N'/^SVa; 

Sec.  14; 

Sec.  l5,E''j.EViWV2: 

Sec  16,  SE''«SWV4,  SViSEV., 

Sec.  21.  NWv.NEV*,  S'lNEv,,  NEV«NWV4, 

S'/2NWv«,  S'/V; 
Sec.  22,  NEV4.  NEv«NW'/*.  S'/iNWV*. 

SWv,,  N',iSE'/4.  W'VjNWv.SWV.SEv*; 
Sec.  23,  N"iNEv,,  SVW^NEVv  NWV4, 

N ViSW ',', ,  SE V*SE'/4SE '/« ; 
Stic.  25,  EVzSEV«SE"«NEV«; 
S*>c.  27.  WV^NEV^.NWV*.  NWV4NWy4, 

S'.-.VWV*; 
S*»c   28,  NE'^4,NV2MVV«, 

NW  V4SW  i/4N-kVV4  .N  v-iSW  V4SWV4NWV4, 

E''2SVVV'4N'WV4,SEV4NWV4; 
Sec.  36,  S"jSEv«. 
19  N,,  R,  30  E,, 
Sec.  2,  lot  2,  SWV«NWV«; 
Sfic.  5.  iots  1^,  SV2N"-^,  SV2; 
Sec.  6,  lots  1-7,  S'  iNEV4,  SEV4NWV4, 

EV2S\V''4,SEV4; 

Sec.  7,  lots  1  and  2,  NE' 

Sec  18,  lot  l,NEV4NW'-4; 

Sec,  25; 

S«c.  26.  SEv«SEV4; 

Sec.  27,  Ni/2NWV4NWV«SWV4; 

Sec.  28.  NWV4; 

Sec.  29,  NEV4,  SViNW'A; 

Sec.  31,  lots  3  and  4,  Er'iSWA,  SEV4; 

Sec.  32; 

Sec.  33,  N'EV4.  WV2NWV4,  EV2SWV4.  SE'A; 

Sec.  34,  ?'/2NEV4,  N\VV«,  S'/z; 

Sec.  35,  \E'/4,  SV2NWV4.  SVi; 

Sec.  36. 

20N.R.  29E  , 

Sees.  4,  6  and  8; 

Sec.  10.  SE"4NEV«,  i^'hSVJv*.  SWV4NWV4. 

N'EV4SWV4.  SViSW'.-.,  SEV4; 
Sec.  12; 

Sec.  13,  NEV4,  NEV«NWV4,  SWANWA. 
S'/2; 

Sec.  14,  EV2,  NWV4NrW''/4.  SEV4NWV4. 
NEV4SWV4,  S'/2SWV4; 

Sec.  15,  NEV4,  EV2NWV4,  NWV4NWV4. 
NEV4SWV4,  NWV4SEV4,  SEV4SEV4; 

Sec,  16,  WV2; 

Sees.  18  and  20; 

Sec.  21,  W'.'i; 

Sec.  22,  N'^NE'A,  NEV4NWV4: 

Sees.  23  to  26,  inclusive; 

Sec.  27,  EVaE'/i.  SW'ANEV,,  S'/^NW'A, 
N'/2S\VV4; 

Sec  28,  WV2; 

Sees.  29,  30  and  31; 


E"2MWV4; 


T. 
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Sec, 

32, 

NM..  SWV 

..  NViSE'« 

Sec 

33, 

WViNE',4 

NW'« 

N" 

iSWV4, 

N 

•/jSVjSWv..  N 

>.^i,SEv« 

.S\V 

-.NEV«; 

.Sec. 

34. 

NEv.NT'  . 

Sec 

35, 

NViN'-zN'/z; 

Sec 

36 

21  N    > 

.   29  E 

.4    16.  lb,  20,  2i. 
and  36. 


Iusivb; 
NWV4. 


S'/iNWV4. 


Sees   1  and  2 

Sec  3,  Ev,  (portion  in  Lake); 

Sec  s.  4  6.  8.  ar.d  10; 

Sec  11,  N'/^  (portion); 

Sees  12,  14,  16.  18  and  20: 

Sec  22,E'^E^/3  W  .SWV. 

Sec  26.  S^'>i.  SW'-,,  \'V,SE' .,  .'^VVv.SEV,; 

Sees  28,30,  32,  and  34 

.Spc  36,  KEV4.  NE'.S'W'-,   S'  .\VVV«. 
SW-,..E'^SE'.. 
T  22  N.,R,  29  E.. 

S<«cs   2,4.6,  8.  10   12 
24,  26,  28,  30,  32,  34 
T    23  N.,  R   29  E 

Sees,  24,  26.  32.  ,j4.  and  J6 
T  20  N,  R,  30E  , 

Sees.  1  to  5  inc 

St.c.  6,  EVj,  NW 
Si.*iSWV4, 

.Secj   7  to  25,  inclusive. 

Sec.  26,  NVVV4,  SE'/., 

Sees,  27  to  32  inciusive. 

Sec,  33.  N'/2, 

Sec  34.  NWv,; 

Sec  35,  KWV,,  E'  iSE'/i; 

Sec.  36,  NWVi,  N-iSEV4, 
1  21  N  ,  R,  30  E, 

.Sees,  1  tD  10.  inclusivp 

Sec.  11,  a!!  except  lots  1-4; 

Sees  12  and  14, 

Sec  15,  all  except  Wits  1-5.  SEv«NfEV4, 

EVjSEV,; 

Sec.  16, 

Sec  17,  all  except  lots  1-6; 

-Sec.  18,  all  except  lots  1  and  2, 

Sees   20,  22.  24,  25.  26,  and  28; 

See.  30,  lot  4,  N'/j  SEv*. 

Sees.  32,  34,  35,  and  36 
T  22N.  R  30  E 

Sees  2,  4.  6,  8,  10,  12.  H,  Ui   18 
24,  26,  28.30,  32.  .34   and  .16 

The  area  desmbed  aggregates  103 
n  res  in  Churchill  County. 

S^wlcnds  ProifKl — Cr.r^nn  Ijike  Pasture  Area 
■  Sev-042819: 

T.  16N.,R.  29E 

Sees,  1  to  6,  mcliisivp 

Sec  7,  Lots  1  and  2  NE''*,  E'/jNW'A; 

Sees  8,9,  10,  11,  ard  12  (fxirtion  Iving 
within  1  mile  of  Carson  Lakej. 
T  17  N,  R,  29  E., 

■Sees.  1  and  2; 

Sec,  3.  all,  except  lots  1-3; 

Sec,  9,  all,  except  lots  1-4; 

Sees,  10  tD  16,  inclusive; 

Sec,  17.  all.  except  lots  1-5; 

Sec.  19.  all.  except  iOts  1-4; 

Sees.  20  to  36,  inclusive. 
T   18  N,  R.  29  E, 

Sec  2,  lot  1.  SEV4.NrEV«,  N'/^SEV4; 

Sec,  6.  MEV.SEV4, 

Sec.  12,  lot  1,  NE'''«; 

Sec  18,  SEv«SE>/.,SE',; 

Sec,  35,  N'Ev.N-Ev.SEV4>m'V4. 
SEV4SEv,SEv,SEv4N-W'/4,  S'/^SEV«.  T 
16  N..  R  30  E,, 

Sees.  5  and  6. 
T.  17N..R.  30E.. 


20,  22. 
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Sees.  5  to  B,  inclusive. 

,Secs    1"  to  20,  mciusive; 

Sec'S   29  t(j  32,  incii.i.sive, 
T.  18  ,\  ,  K   30  E  , 

Sec*.  1  to  10,  inclusive; 

Sea.  16  and  17: 

Sec.  18.  lots  2  -4  SEV«NWV4,  E'ASWV.. 
SEV.; 

Sec,  19,  lot  1    E'.^   EViWVi: 

Sec.  20.  NVi,  NV,»SWV«; 

Sec.  29,  S'/i; 

Sec.  30.  lote  3  and  4,  E'/*i,  E'/iWVi; 

Sec.  31,  loU  1.  3  and  4.  NEV4,  NEV4NWV4, 
F"iSW-,   «:EV4; 

S*».'    3  2 

Thi»  arwa  0 esi n. tx'ii  hiijir^nA^t** 
s;.'prt;xiinateiy  44.829  acret  in  Churchill 
!  bunty. 

F?hert  B  C.n'iith  V^'o-  '^■■->f','i  (Sev-059798) 
T   2:  S  ,  R  62E.. 

'^H^c   23.  N'EV4NEV4,  E'/iSEV4; 

.Sec:.  24, 

Sec  25,  ,N  -AEv«.  SEV,NEV4.  NBV4NWV4. 
T,  21  S.,R.63  E, 

Sec.  19.  lots  3  a.-- i  4,  EViSWv«; 

Sec.  26,  lots  1  and  2,  and  two  250-fbot- 
wide  land  corridors  paralleling  and 
contiguous  to  both  sides  of  Lake  Mead 
Drive  road  right-of-way; 

Sec.  27,  S'-^SE'/i; 

Sec.  28,  SEV4.\EV4,  U-^ANWV*.  SEV4SWV4, 
SEV4; 

Sec,  29,  NV.iNEv«.  NWV4,  S'/iSW'A; 

S*.(    ,30   lots  1    2   4   NEV4.  EV1NWV4, 
SE''4SWi.4,  SV'.SE'A; 

Sec  34.  lots  1  to  6,  inclusive.  SWV4NEV4. 
SE'/4SEV4NWv.,  S:SW^'\Sy/v*. 
SVjSV\".-4SEV4.\W'.,,  E-'  .,sWV«. 
E'/jNW  .S'.V  ;  4   S  ■  .,\  WV4NWV«SWV4. 
SW  4V\V   .SW  '  4  ai:d  one  250-foot-wide 
Ir-ii  !  (ir-:dor  paralleling  and  contiguous 
t(  'hp  northerly  side  of  the  Lake  Mead 
Drive  road  right-of-way; 

Sec.  35,  lots  1,  2.  3,  6.  7.  SEV4SEV4: 

Sec.  36.  S'/i. 
T.  22  S..  R  63  E,, 

Sec.  1.  lots  5,  6,  7.  8.  S'ANVi.  SVi; 

Sec.  2.  lots  5,  6.  7,  8,  S'/iNVi.  S'/i; 

Sec.  3.  lots  5.  6,  7.  8.  S'/iNV.,  S'A; 

Sec  10; 

Sec.  14; 

Sec  15; 

Sec  23.  WVj; 

Sec  26.  WV2; 

Sec.  35. 
T.  23  S.,  R.  63  E., 

Sec.  2.  lots  3.  5.  6.  7.  11  to  15,  inclusive. 
S'/^SWV«; 

Sec.  11,  lot  1,  that  portion  lying  west  of 
land  deeded  to  the  City  of  Boulder  City, 
Nevada,  by  quitclaim  deed  dated  January 
4. 1960;  lot  2. 
T.  22S.,R.  63ViE., 

Sec.  1,  lots  1  to  6,  inclusive,  S'-^NE'A, 
SEV4. 

Tr.f  arpfi  dpscribed  aggregates 
approxunately  9,967  acres  in  Clark  County. 

The  Newlands  Project  was  established 
to  provide  irrigation  water  from  the 
Tn>  Jcee  and  Carson  Rivers  for  the  lower 
Carson  Valley  near  Fallon.  The  lands  are 
used  for  the  collection  and  ponding  of 
drainaEe  water  from  thp  Project.  The 


Ro'H^rt  B  (.,r;ffit.h  VVftt#»r  V'r'nuci 
(fon:u--;v  iiiiiw--;  an  tiit-  S..,\i^:,i'r\ 
Ne\ft.iR  \S  aU".  F'Tr,iK":i'  w6.(»  estft.!,i,sr:ii*.l 
toprov:(i»'  <*<.ii,:,:i(>rT:  Nevh.ifl  ■if^•'•:  VKftt^' 
from  thf'  ;.-!!. s™::..    k,  vf"  .,•  ■.■:  ,■-  sr..,r.t'\ 
formun.,  :;..a:  a:;if:  i;'ii;,.s':  :■;,  ,,i\t'r%   T\j- 
withdrawals  segr«ga;b  :::••    n:\  :  iroOi 
operation  of  the  public  if.  Id  .i  ws 
generally,  inclumng  the  -        .  inw^. 
but  not  \he  mineral  leeii: ,.;  n- w^  i  ji  a 
period  of  90  days  from  the  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  prof  r<w«i 
continuation  of  the  %irilhdrav%h,>    .ay 
present  their  views  in  wntm^:  ;;  ::i» 
Chief,  Branch  of  Lands  and  Mini  ra  t. 
Operations,  in  the  Nevada  State  i  Kf  l* 

The  authori/»ii fficer  of  tlu-  ti  ..-tfiu  of 

Land  Mane),^'!;  ( :  •  willunderakt  such 
investigatic  ,t  hs  a.-^necessan  : 
determine  the  existing  and  j     . 
demand  for  the  land  and  its  rusouii^fc 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  F*resident.  and  Congress, 
who  will  determine  v.  rieiJisr  or  not  the 
withdrewnls  will  U-  :  .i;.-  :,  ;.-.ri  dvid  if  &<-;. 
forhow  i..!:.^    The  r,:.ci.  i:>';. --i. .;,.„' i;,!: 
on  the  continuation    '   :  >   .*    ,  i : .' ,  v.  h  • 
will  be  published  in  u.i;  >  euerai 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made 
t\iA)fri  (f   .S.te«l«'. 

Oeputy  Slate  Director,  Operations. 
(FR  Doc  93-15468  Filed  6-30-93;  8:45  am) 
a — >ti;;  ;;.:.> 0*  «3m:.  ,mc  * 
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nnvestigatiw  So   'C't  ''"A  .,3-i»''  3.22,  3.^*4, 

336- 3-:  2   34 ?  -3  5.3   »n.d  ■';< '  -  f  A e '  > -'■  '"S, 

581   ''.''2    5-4,.-.69'    59S..-^Ek3<(    »nr)«)'2  *-:9] 

N;;;:'f:C8  O^  Com  mis  St  or  DeiermiriBtior 
^c  Cc'TC)u.c!  8  P orison  0^  tri«  M«anng  tr 

111  ttiH  Mutter  of  Certain  Flat-Rolled  Carb(» 
Steel  ProductJ 

•  ,f  *  y;  U.S.  International  Trade 

Loinmission, 

ACnoN:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  publiu 

SUMMARY:  Upon  motion  of  a  group  of 
respondents  in  the  above-captioned 
final  investigations,  the  Commission  hab 
unanimously  determined  to  conduct  • 
portion  of  its  hearing  scheduled  for  June 
29  and  30,  1993,  in  camera.  See 
Commission  rules  201,13  and 
201.35(b)(3)  (19  C.F.R.  §  201,13  and 
201.35(b)(3)).  The  remainder  of  the 
hearing  will  be  open  to  the  public. 
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FOR  FURTHER  WFORMATTON  COHT ACT. 

CvTithia  P.  Johnson,  Esq.,  Office  of  tha 
General  Counsel.  US,  International 
Trade  Commission,  telephone  202-205- 
3098.  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission  s  TDD  terminal  on  (202) 
205-1810 

SUPPUMEMTARY  INFORMATION:  The 
Commission  believes  that  unu.sual 
circumstances  are  present  m  these 
investigations  so  as  to  make  it 
fippropnate  to  hold  a  portion  of  the 
hearing  m  camera.  In  bght  of  the 
desirability  of  affording  a  full  discussion 
at  the  heanng  of  business  propr-et-ar,' 
information  (BPlj  concerning  (1) 
allegations  made  by  certain  respondents 
'.n  this  investigation  in  a  letter  dated 
June  14.  1993,  (2)  confidential  pricing 
data,  (3)  confidential  data  regarding 
niciie  products,  the  Commission  has 
determined  to  reser. «  one  hour  of  the 
'.;me  allotted  for  respondents 
presentation  to  the  discussion  of  these 
matters.  In  maicing  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possiDle,  its 
business  should  be  conducted  in  public. 

Authority:  The  (>enfirai  Counsel  has 
certified,  pursuant  to  CommiMion  Rule 
2Q1  39  'IQ  CFR  201  39)  that,  in  her  opinion, 
a  podion  of  the  Commission's  hearing  in  the 
above-captioned  investigation  be  closed  to 
the  public  to  prevent  the  disclosure  of 
business  propne'arv-  infor^.ation. 

Issued,  lune  25.  1993. 

Bv  order  of  the  Commission. 
Ptul  R.  Bardoa, 
Acting  Secretary- 
!FR  Doc  93-154^5  Filed  6-30-93;  8;45  am) 

BIUJMO  COOe  TQa«~(S~P 


INTERSTATE  COMMERCE 
COMMISSION 

RaldSM  of  Waybill  Data 

The  Commission  has  received  a 
request  from  the  DRI/McGraw-Hill  for 
permission  to  use  certain  data  from  the 
1991  ICC  Waybill  Sample. 

A  copy  of  the  request  (WB420— 5/29/ 
93)  may  be  obtained  from  the  ICC  Office 
of  Economics 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Com.mission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parle  38S 
(Sub-No.  2)]  are  codi.fied  at  49  CTK 
1244.8. 


Contact:  James  .•H  Nash  (202)  927-6196. 

Sklnsy  L  Stricki«nd.  Jr., 

Secretary. 

(PR  Doc.  93-15553  Filed  &-30-93:  8:45  am] 

BAXIMQ  COOe  T«3S-91-M 


DEPARTMENT  OF  JUSTICE 

Drug  Entcrcement  Adrr.inistratlon 

Manufacturer  of  Controiied 
Subatancea;  Registration 

By  Notice  dated  April  15. 1993,  and 
published  in  the  Federal  Regisler  on 
April  28,  1993.  (58  FK  .',^.c4S),  Johnson 
Matthey  Inc..  Custom  Pharmaceuticals 
Department,  2002  Nolte  Drive,  West 
Deptford.  New  Jersey  08066,  made 
application  to  the  Drug  Enforcement 
Aclministration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

ScheduJa 

Hydromotphone  (9150)  

MoTDhJne  (9300)     

II 

II 

A  registered  manufacturer  did  file  a 
written  request  for  a  heanng  with 
respect  to  Hydromorphone,  Therefore, 
pursuant  to  section  303  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  and  title  21. 
Code  of  Federal  Regulations. 
§  1301.54(e),  the  Director  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted  with  the  exception  of 
Hydromorphone. 

Dated:  June  22, 1993 
Gvaei  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 

[PR  Doc.  93-15480  Filed  &-30-93;  8:45  am] 


Manufacturer  of  Controlled 
Substances,  Registration 

By  Notice  dated  April  23. 1993,  and 
published  in  the  Federal  Rpgister  on 
May  3. 1993.  (58  FR  26353),  Radian 
Corporation.  P.O.  Box  201088.  8501 
Mopac  Blvd.,  Austin,  Texas  78759, 
made  appUcation  to  the  Drug 
Enforcement  Administration  to  txj 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


MethcatNnone  (1237) 
Amnrrex  (1585)  


,Sc^edule 


Drug 

4-MetMamino.'8x     (os     t5or-,er) 

(1590) 

MethaquaJone  (2565)  

Lysergic       acid       diethyla/nide 

(73t5), 
TetrafiydrocannatMoois  (7370)  ... 

Mescaline  (7381)  

3  4-Met^y1en©dtoxY-        a-T-ip^et- 

amtne  (7400). 
3,4-Methy*ene<Jloxy-  m6f*>- 

amphetamine  (7405). 

NofTTKxpnine  (9313)  

Ampnetamtr^e  (1100)    

Methamphetamtoe  (1105)  

Met^ylpnen^date  (1724) 

AmobartMtai  (2125)  ™ 

Pento6arb.lal  (2270)  

Secobartrtai  (2315)  

Ptiencycitclir>e  (7471)  

Hydromorphone  (9150)  

Benzoyiecgontne  (9i80) 

Hydrocodine  (9193)  

Mependioe  (9230)  

Metnador*  (9250)  ~ 

Fenlary<  (9801)  


Scheduie 


Registered  manufacturers  did  file  an 
objection  to  the  registration  of  Radian 
Corporation  with  respect  to 
hvdromorphone  and  Methylphenidate, 
The  tlnns  subsequently  withdrew  their 
objection  after  Radian  Corporation 
stated  that  it  would  only  manufacture  a 
small  quantity  of  the  deuterated  form  of 
hydromorphone  and  methylphenidate 
which  will  be  sold  as  ananalytical 
reference  standard  Therefore,  pursuant 
to  section  303  of  the  Comprehensive 
Drug  .'\buse  Prevention  and  Control  Act 
of  1970  and  title  21,  Code  of  Federal 
Regulations,  §  1301.54(e),  the  Director 
hereby  orders  that  the  application 
submitted  by  the  above  firm  fcr 
registration  as  a  bulk  manufacturer  of 
the  basic  clas,ses  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  22, 1993. 
Gene  R.  Haislip, 

Director.  Office  of  Diversion  Control,  Drag 

Enforcement  ,*idministrrstion. 

!FRDo(,  9.3-15481  Fijpd  6-30-93;  8:45  am] 

BILUNO  CODC  441(M>»-M 


Manufacturer  of  Controlled 
Substances;  registration 

By  Notice  dated  April  23,  1993,  and 
published  in  the  Federal  Register  on 
May  7,  1993.  (58  FR  27310).  Roche 
Diagnostic  Systems,  Inc.,  1080  U.S. 
Highway  202,  Branchburg,  New  Jersey 
08876,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below; 


Federal  Register 
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Drjg 


L/sergtc       aod       dierfty<amtd« 

(7315) 
TetrahyOrocannabtrots  (7370)  ... 

P^hncycMtne  (7471)  

Wetnaoooe  (9250)  


Sdr.Bd'Je      DEPARTMENT  OF  LABOR 


No  comments  or  ob)»cliui'iS  have  initir. 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Director  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Datdd  June  22   1993. 
G*ne  R   H«i«lip 

Director,  Office  of  Diversion  Control,  Drug 

Enforcement  Administration. 

[FR  Doc.  93-15479  Filed  6-30-93;  8:45  am) 

BILUNC  COOe  «4tO-<»-M 


Importer  of  Conlroiied  Substances; 
Registration 

By  Notice  dated  February  24.  1993, 
and  published  in  the  Fedfiral  Rpgister 
on  March  8.  1993,  (58  VR  1  .*-:,„  Sanofi 

Winthrop  LP,  DBA  Sar.>  ■   V\  mthrop 
Pharmaceutiral.  200  East  Oakton  Street, 
I>js  Plaincs,  Illinois  60018,  made 
application  to  the  Drag  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Codeine  (9050) 

Mydrof'^XpfXXie  (9150)  

Mepervjioe  (9230)  

Morphirw  (9300)  

-eitanv'  (9801)  

A  registered  manufacturer  did  file  a 
request  for  a  hearing  with  respect  to  the 
centre! led  substances  listed  above.  The 
firm  subsequently  withdrew  its  request 
after  representatives  of  the  firms  signed 
a  Stipulation.  Therefore,  pursuant  to 
section  1008(a)  of  the  Controlled 
Substances  Import  and  Export  Act  and 
in  accordance  with  title  21,  Code  of 
Federal  Regulations  §  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
contrQiled  substances  listed  above. 

Dated  June  22, 1993. 
Gene  R.  Haiaiip, 

Pir^cior^  Office  of  Diversion  Control,  Drug 
Er/onrement  Administration. 
'FR  Doc  93-1  sra  Filed  6-30-93:  8:45  am) 
BJLLma  cooe  «4i!>~oft"W 


Pension  and  Welfare  Benefit  Programs 
[Application  No«.  L-9333  »nd  D-«3M] 

Navistar  International  TfansportaUon 
■    Corporation  (Navistar)  Locsted  in 
Chicago,  IL  end  International  Ur.ion. 
United  Automobile,  Aerospace  and 
Agricultural  Implement  Workers  o* 
America  (UAWi  Located  In  De'rcft,  Mi 

AGENCY:  Department  of  Labor 
ACTION:  Notice  of  Proposed  Exemption 

SUMMAi^Y:  This  document  contains  a 
!  itire  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act). 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  July  1.  1993. 
DATFS;  Written  comments  and  requests 
tor  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before  the 
expiration  otAugust  16,  1993. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  room 
N-5649,  U.S.  E)epartment  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Attention:  Application  Nos. 
L-9393  and  D-9394.  The  application  for 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room  of  the 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue.  N.W.,  Washington,  DC  20210. 
FOR  FURTHER  INFORM*-^  ON  CONTACT: 
Lyssa  E.  Hall  of  ti;<  L'j;,2rtment  of 
Labor,  telephone  (202)  21^-8971.  (This 
i?  net  2  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)(1),  406(b)(2)  and 
407(a)  of  the  Act.  The  proposed 
exemption  was  requested  in  an 
application  filed  by  Navistar  and  the 
UAW,  pursuant  to  section  408(a)  of  the 
Act  and  in  accordance  with  procedures 
set  forth  in  29  CFR  part  2570.  subpart 
B  (55  FR  32836,  32847.  August  10. 
1990), 

Proposed  Expmption 

The  Dopartiufaiil  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 


set  forth  in  29  CFR  part  2570.  subpart 
B  (55  FR  32836.  32847.  August  10. 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1). 
406(b)(2)  and  407(a)  of  the  Act  shall  not 
apply  to  (1)  the  acquisition  and  holding 
by  the  Navistar  International 
Transportation  Corporation  Retiree 
Health  Benefit  and  Life  Insurance  Plan 
(the  New  Plan)  of  shares  of  Class  B 
Common  Stock  and  Series  A  Preference 
Stock  of  Navistar  International 
Corporation  (NIC);  (2)  the  holding  by  the 
New  Plan  of  shares  of  NIC  Common 
Stock  resulting  from  the  conversion  of 
NIC  Class  B  Common  Stock  into  such 
shares.  (3)  the  extension  of  credit 
between  Navistar  and  the  New  Plan, 
which  may  occur  in  conjunction  with 
Navistar's  annual  obligation  to  advance 
funds  to  the  Supplemental  Benefit 
Program  Trust;  and  (4)  the  sale  of  shares 
of  NIC  Class  B  Common  Stock  by  the 
New  Plan  to  Navistar,  provided  that: 

(a)  All  decisions  regarding  the 
management  of  the  Supplemental 
Benefit  Program  Trust,  including 
determinations  affecting  NIC  stock  held 
by  such  trust,  are  made  by  the 
Suoplemental  Program  Committee; 

(b)  The  Supplemental  Program 
Committee  will  take  whatever  action  is 
necessary  to  protect  the  New  Plan's 
rights  with  respect  to  the  proposed 
transaction; 

(c)  With  respect  to  the  sale  of  NIC 
Class  B  Common  Stock  by  the  New  Plan 
to  Navistar,  each  Class  B  share  will  be 
valued  at  the  average  closing  price  per 
share  of  NIC  Common  Stock  cfuring  the 
30  day  trading  period  immediately  prior 
to  the  date  Navistar  acquires  the  Class 

B  Shares,  but  in  no  case  will  the  price 
be  less  than  adequate  consideration  as 
defined  in  section  3(18)  of  the  Act; 

(d)  Navistar  or  NIC  shall  maintain,  for 
a  period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (e)  below  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  except 
that  (a)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
NIC  and/or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period,  and  (b)  no  party  in 
interest  other  than  NIC  or  Navistar  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  if  the  records  are  nf>t  maintained,  or 
are  not  available  for  examination  as 
reouired  by  paragraph  (e)  below;  and 

(e)(1)  Except  as  provided  in  section 
(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (d)  above  shall  be 
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unronditionallv  available  at  tn"'r 
customary  locati-in  dunnR  .-lormal 
bus.ness  hours  bs 

{.\)  .*Lnv  diJ'v  suthorzj'd  employee  or 
rayresantative  of 'he  Ltepartment; 

(B)  Tha  'JAW  or  any  (i  ily  aulhorizBd 
n> present T;vo  :■  the  UAW: 

(C)  Anv  participant  or  beneficiary  of 
li.9  New  Plan,  or  anv  duly  authorized 
f'prc'sentatr'y  cf  siK.h  participant  or 
Ltjneficiary-. 

i'2)  .'.'or.e  of  irc  twr<;'jns  described 
ftbova  in  subpara,i79pr.s  (B)  and  (C)  of 
:n;s  paratirsTjh  'f»j  shall  be  authorized  to 
exainme  the  travie  sw-ims  of  NIC  or 
N  ivistar  or  commercial  or  financial 
ic.f jrrr.atior.  wh.s  h  ,s  pnv.'esfr!  or 
■:  on f. dent; a! 

For  purposes  ot  this  exs-mption 

(1)  The  maicri'v  at  the  members  of  the 
Supplemental  PT-Jtrum  G.mmitteewiH 
be  mdividuais  who 

[S.)  Are  not  afh inte*?  of  Na.istar.  NIC 
cr  the  UAW; 

(b)  Do  not  have  any  o^A-nership 
interest  in  Navistar  or  NIC. 

(c)  .\re  not  officers,  d. rectors,  or  5 
percent  or  more  shareholders  or 
partners  of  a  person  m  which  NIC  has 
any  ownership  interest. 

(d;  Have  acknnwledijed  in  writing 
a(xeptance  of  fiduciarv  rHspr.risihihty; 

(e)  Do  not  re<e;ve  more  nan  S  percent 
of  their  annual  gross  income  (excluding 
retirtment  income)  for  any  taxable  year 
in  the  ajy^revate  from  Navistar.  UAW, 
anv  afFiliateo  thnreof,  and 

(f)  Will  not  acquire  ar.y  p.'-op'irty  from, 
sell  any  property  to  or  borrow  any  funds 
from  NIC.  UAW,  or  any  affihate  thereof, 
during  the  p«nr,d  that  such  individual 
s*^rves  as  a  member  of  the  Supplemental 
Program  Committee  and  continuing  for 

a  period  of  6  months  after  such 
n  Jiv'dual  ceases  to  be  a  member  of  the 
Supplemental  Program  Committee  or 
negotiate  any  such  transaction  during 
the  period  that  such  individual  serves  as 
a  member  of  the  Supplemental  Program 
Comnr.ittee 

(2!  .\n  .\ffiliate  of  another  person 
means 

'ai  .->  n  V  person  directly  or  indirectly. 
li.rousn  ,31. ri  or  more  intermediaries, 

Titrolimg.  controlled  by,  or  under 
i  mmon  contrrl  with  such  other 
f   rsori. 

■;i  Aav  offic-T.  d.rettcr.  pextner 
y:iip,cv'?e,  .'viaiive  (as  defined  in  scciion 
3(15)  of  the  Act),  k  brother,  a  sister,  or 
a  spouse  of  a  brother  or  si&ter  of  su^h 
other  person;  and 

(ci  .\ny  corporation  or  partnership  of 
which  sucn  other  person  is  an  officer, 
director  or  partner. 

(3)  Control  rr.-^'>n3  'ho  power  to 
exercise  a  control. ir;y  :i  fiaence  over  the 
management  or  p'>;u  las  of  a  person 
other  than  sr:  ic.fliv.dual. 


Summary  of  Facta  and  R»pre«s!ntatia:is 

The  application  couUins 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  \it9  complete 
representations  of  the  applicant. 

1.  International  Harvester,  the  first 
large  scale  inventor  of  agricultural 
equipment  and  machinery,  was  founded 
in  1831  and  is  one  of  the  oldest 
companies  in  America.  In  1986, 
International  Harvester  sold  its 
agricultural  machinery  business  and 
was  renamed  Navistar.  Navistar,  a 
Delaware  Corporation  headquartered  in 
Chicago,  Illinois,  is  the  largest  Nortli 
American  manufacturer  of  large  and 
medium  size  trucks  and  mid-range 
diesel  engines. 

2.  Navistar  International  Corporation 
(NIC)  is  a  publicly-traded  corporation 
which  wholly  owns  Navistar.  In 
addition  to  Navistar.  NIC  wholly  owns 
Navistar  Financial  Corporation,  which 
provides  both  wholesale  and  retail 
financing  for  purchasers  of  Navistar 
products,  and  several  small  foreign 
finance  and  property  insurance 
subsidiaries. 

3.  The  International  Union.  United 
Automobile,  Aerospace  and 
Agricultural  Implement  Workers  of 
America  (UAW]  is  an  ur  incorporated 
labor  association  headquartered  in 
Detroit.  Michigan.  The  UAW  is 
currently  the  lead  negotif^tor  with 
respect  to  a  class  action  filed  against 
Navistar  on  behalf  of  the  retirees  in  the 
Navistar  retiree  welfare  benefits  plan. 
Navistar  currently  provides  health  and 
life  insurance  benefits  to  approximately 
63,000  retirees,  surviving  spouses  and 
dependents.' 

The  subject  of  the  class  action, 
described  further  in  paragraph  11.  is 
Navistar's  proposed  termination  of  its 
current  retiree  health  and  life  insurance 
beneSt  program  and  the  substitution  of 
a  new  plan  with  a  reduced  schedule  of 
benefits.  The  New  Plan  was  negotiated 
between  Navistar  and  the  UAW  in 
settlement  of  the  class  action  filed 
against  Navistar  by  the  Navistar  retirees. 

4.  During  its  early  years.  International 
Harvester,  now  Navistar,  offered  its 
employees  a  comprehensive  retiree 
health  benefits  program  as  a  reward  for 
their  dedication  and  years  of  ser\ice  to 
the  company.  Navistar's  current  retiree 
population  has  accrued  and  earned 


those  benefits  whii.h  they  believed  were 
to  ha  provided  for  their  lives  and  the 
lives  of  'liHir  spo-jses  However,  the 
Applicants  n^prescf.t  ihat  Navistar  is  on 
the  brink  of  insolvency  due  to  the 
burden  of  its  current  health  benefits 
program.  As  a  result  of  significant 
downsizing  in  the  1980's,  Navistar  is  no 
longer  large  enough  to  generate 
sufficient  income  to  pay  for  the  benefits 
provided  for  under  their  current  health 
b*-nefits  program.  Navistar  currently  hes 
a  far  greater  number  of  retirees  rolative 
to  its  sales,  asset  base  and  the  number 
of  active  employees  than  any  of  its 
competitors  or  suppliers  because,  as 
Navistar  sold  or  closed  its  facilities,  it 
retained  its  obligation  to  pay  for  health 
and  life  insurance  benefits  for  retirees  at 
those  facilities.  Navistar  currently 
employs  about  14  000  employees  (down 
from  98.0C0  in  1979),  but  as  noted 
above,  provides  health  care  benefits  lo 
approximately  63.000  retirees,  surviving 
spouses  and  dependents  The  ratio  of 
Navistar  active  employees  to  retirees 
(excluding  spouses  and  dependents)  is 
3.3  to  1  The  current  monthly  outlay  for 
the  health  and  welfare  benefits  program 
is  S13  million 

5.  NavLstar  has  hisioricaliy  accounted 
for  its  retiree  health  obligations  on  a  pey 
as  you  go  basis  and  has  not  pre-fiir.ded 
its  rtiliree  heal'h  i.ahiiiues.  independent 
actuarial  consultants  have  calculated 
Navistar's  Accurnuiated  Post-Retirement 
Benefit  Obligation  (APIiO)  under 
statemej.i  of  Fin^ncisl  .Accounting 
Standards  No.  106.— Linpioysrs' 
Accounting  for  Post-Rc-tiremer.t  Benefits 
(SFAS  106)  at  S2.6  billion,  an  amount 
greater  than  750  percent  of  Navistar's 
net  worth. ^  By  contrast,  the  APBO 
liability  of  most  of  Navistar's 
competitors  ranges  from  1  to  130 
percent  of  their  net  worth. 

6.  The  Applicants  represent  that  in 
1991  Navistar's  EBRIT^  profits  were  $59 
million,  and  $138  million  was  spent  on 
retiree  health  care  In  1992  E3RIT  was 
$52  million,  and  $146  million  was  spent 
on  THtiree  health  care  Over  the  last 
thr^'e  yea.'s,  Navistar's  r^iree  health 
coisjj  ha\e  exceeded  EBi^TT  by  $548 
million. 

7.  The  applicants  represent  that  at  the 
end  of  October  1=^89,  Navistar  had  a 
cash  balance  of  $33(3  million.  By 
October  31.  1-^2,  this  halr.r.rs 
deteriorated  to  $250  million.  As  of 
Idnuary  31,  1993,  Navistar's  cash 
balance  had  declined  to  $150  million.  If 


'  Approximaleiy  3C.000  of  the  63.000  -Btirws 
(including  ihaiT  suirrring  ipouMS  md  dependent.^) 
were  previously  represented  by  the  t.^W  20  noo 
ware  not  repretenlad  by  any  union  at  the  ume  if 
their  retirement  and  7.0OO  were  previousiy 
icpiwonliirj  by  approxinateiy  25  other  iinions. 


'  iT.  its  annual  report  for  fiscal  ysar  1992.  Navuta/- 
showed  a  bdlance  sheet  net  wor'h  of  $338  million. 

"  EBRIT,  as  ii3<»d  here,  means  aamingj  before 
rPt:r«mpnl  cosls.  interest  and  taxBS,  where 
ret..-eBM)nt  costs  equal  the  sum  of  pension  costs  per 
ac'.v?  and  retired  employees  and  heaUh  care  costs 
for  rutirees  only. 
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Navistar  is  unable  to  reduce  its  retiree 
costs,  the  company  will  be  insolvent 
prior  to  the  end  of  1993.  If  this  occurs, 
the  63,000  Navistar  retirees,  surviving 
spou.ses  and  depf  ndents  will  likely  lose 
all  company  paid  weifan)  benefits. 
8.  The  applicants  represent  that 
Ncvistar's  ©ccnoniic  proble.Tis  are  not 
the  result  ct  iss  prcJucts  or  its 
mark  j',ii;g  ar.d  service  system.  Navistar's 
finannal  perfi-marce  during  each  of 
the  last  tiiree  fiscal  yaars  compares 
favorably  to  its  competitors  when 
measured  by  the  results  of  operations 
exclusive  of  retiree  costs.  Navistar's 
EBFJT  as  a  percentage  of  sales  was  5  6 
pbrcent,  which  is  comparable  to  the  5.8 
percent  figure  shown  by  PACCAR  (the 
only  ether  track  company  that  reports 
operating  income  from  truck 
manufacturing  exclusively),  and  more 
favorable  than  the  weighted  average 
figure  of  5.2  percent  for  the  "Big  Three" 
automobile  manufacturers.  Navistar's 
market  position  remains  strong  in  ell 
1  usmess  segments,  and  it  is  particularly 
well -positioned  ;n  medium  trucks  and 
d.esel  engines  In  1991.  Navistar 
captured  a  38  3  percent  sha'e  of  th^* 
North  Amencan  combined  medium 
truck  and  bus  market,  the  largest  of  any 
track  manufnrtarer,  foreign  or  domestic. 
In  1992.  It  remained  the  North 
Arr.erican  Market  leader  with  36.9 
percent.  By  com.panscn,  its  nearest 
com.petitor,  General  Motors,  retained 
only  26.fi  percent  of  the  market.  Among 
medium-sized  dies^^l  tricks,  which  now 
command  ^8  9  perr,ent  of  the  medium 
truck  m.arket  (up  from  60.7  percent  in 
1985),  Navistar's  market  share  totalled 
approximately  46.0  percent.  Among 
heavy  tr^ck  manufacturers  Navistar  is 
also  a  North  American  Market  leader, 
with  23,0  percent  of  the  market  in  1991. 
and  21  3  percent  in  1992.  In  addition, 
Ne\i.<.tar  leads  the  world  in  production 
of  mid-range  diesel  engines,  producing 
lf>0.000  units  in  1990. 

9  Faced  with  the  impending  financial 
crisis  described  above,  on  July  28. 1992, 
Navistar  announced  the  termination  of 
its  retiree  health  benefits  program  and 
the  adoption  of  a  new  less  costly  plan. 
That  seme  day,  Navistar  commenced  a 
class  action  in  federal  district  court  in 
Chicago  {S'avjstar  International 
Corporation  v  Fr.stfr,  No.  92C4913 
iN'.D  111.  |cly  28,  1992))  [Foster]  seeking 
a  declaratory  judgment  that  Navistar 
was  not  obligated  to  continue  to  provide 
-  'i->-e  health  benefits  and  that  its 
decision  to  tenninflle  the  existing 
program  did  not  violate  section  301  of 
tho  Labor  Management  Relations  Atrt 
■..MflA)  or  section  502  of  ERISA. 

:0.  On  August  23,  19<:)2,  the  I 'AW,  ef. 
al.  filed  a  competing  class  acti,  n  against 
Navistar  in  federal  district  court  m  Ohio 
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IShyv.  Savistar  Inttr-nntionil 
Corporation,  No,  C-3-92- i3  fS.D.  Ohio 
August  23.  1992)  Shv]  ser-iiin,:  a 
declaratory  judgment  that  Navistar's 
attempt  to  modify  its  retiree  benefits 
packai^e  -violatod  both  section  301  of  the 
LMR\  ari  "  u  of  ERISA  and  that 
Navi.'^tar  s  ^f^tirees  were  entitled  to 
contir.ua  t  ,  receive  the  existing  health 
benefits  package  for  life. 

11.  On  October  18, 1992.  Navistar  and 
the  UAW  announced  a  protocol 
designed  to  lead  to  a  negotiated 
settlement  of  all  retiree  health  issues.  It 
was  also  agreed  that  the  UAW  would  act 
as  the  lead  negotiator  for  all  Navistar 
retirees,  including  the  non-represented 
retirees  and  those  formerly  represented 
by  other  unions.  In  addition,  Navistar 
agreed  to  a  voluntary  dismissal  of 
Foster. 

12.  After  several  months  of  arm's 
length  negotiations,  in  January  1993, 
Navistar  and  the  UAW  announced  the 
design  of  a  new  uniform  health  benefits 
plan  that  would  cover  all  current 
retirees  as  well  as  all  currently  active 
employees  upon  their  retirement.  The 
New  Plan  will  constitute  settlement  of 
the  Shy  litigation.  However,  before  the 
New  Plan  can  be  implemented,  it  must 
be  approved  by  the  Shy  court  as  fair  and 
reasonable  and  in  the  best  interests  of 
class  members.'*  In  addition,  because 
implementation  of  the  New  Plan  will 
result  in  violations  of  the  prohibited 
transaction  provisions  of  tiie  Act. 
Navistar  and  the  UAW  have  expressly 
conditioned  implementation  of  the  Shy 
settlement  upon  the  Department's  grant 
of  the  exemption  described  herein.* 


*  On  April  5. 1393.  the  Court  certified  a  clau 
action  consisting  of  all  current  and  future  Navistar 
retirees  ai>d  all  current  non-repre&aoted  Navistar 
employee*.  Pursuant  to  Fed.  R.  CXv.  P.  23(a),  each 
class  membar  who  is  a  party  to  a  class  action  is 
entitled  to  a  notice  that  fully  describes  the  tenns  of 
the  proposed  tettlement  and  an  opportunity  to 
appear  at  a  fairness  hearing  to  discuss  the  merits  of 
the  proposed  settlemenL  Navistar  mailed  the  notice 
package  to  all  daii  mamlMn  on  April  7. 1993.  The 
package  litcluded  (a)  a  memorandum  from  class 
counsel  explaining  Uie  pioceas  that  led  to  the 
settlement  and  its  basic  structure.  (2)  the  notice 
from  the  Court  discussing  the  nature  of  the  lawsuit, 
the  taniu  of  the  Settlement  Agreemeot,  and  the 
right  to  appear  at  the  May  7, 1993  himrJng  and 
object  to  any  portion  of  the  settlement.  (3)  the 
Settlement  Agreeaent  Itself,  (4)  the  E3USA-requiied 
summary  plan  descriptions  outliniikg  the  terms  and 
conditioai  of  the  new  retiree  health  plan,  and  (S) 
a  separate  document  that  defines  certain  of  the  key 
terms  used  in  the  Settlement  Agreement  and  New 
Plan.  The  applicants  state  that  the  class-counMl 
memorandum,  the  Court  notice,  and  the  SPDs — 
each  drafted  in  a  manner  "calculated  to  be 
understood  l>y  the  average  plan  participant."  see 
ERISA  section  102(a)(l>— will  ensure  that  class 
Diembers  comprehend  the  terms  and  conditions  of 
tJie  New  i'lsn  arid  car  make  an  informed  judgment 
as  to  wheth«r  '.t  is  a  i&\r  arid  equitable  arrangement 
in  h.'.^il  of  all  the  facts  and  arcumslancM. 

'  I  nder  ;he  terms  of  the  SeltleoMDt  Agmnmintt. 
!hH  New  VUn  will  become  effective  after  (1)  the  Shy 


On  May  27. 1993,  the  Shy  Court 
issued  a  comprehensive  opinion  in 
which  it  approved  the  terms  of  the 
settlement.  The  Court  determined  that 
the  New  Plan  is  fair  and  reasonable, 
and,  as  a  whole,  in  the  best  interest  of 
class  members.  The  Court  specifically 
concluded  that  the  settlement  agreement 
is  less  burdensome  to  Navistar's  retirees 
than  any  other  realistic  alternative.* 

14.  Pursuant  to  the  New  Plan,  the 
applicants  represent  that  Navistar's 
SFAS 106  APBO  v«ll  be  reduced  bom 
$2.6  billion  to  $1.0  billion.  Navistar 
believes  that  if  it  can  maintain  its  SFAS 
106  liabihty  at  an  amount  below  $1.0 
billion,  short  and  long  term  capital  will 
become  available.  Also,  the  pre- funding 
which  is  required  imder  the  terms  of  the 
New  Plan  will  reduce  the  amotmt  of  the 
monthly  contnbutions  that  Navistar  is 
required  to  pay  for  annual  benefits. 
Navistar's  investment  bankers  believe 
that  when  the  New  Plan  is  implemented 
the  market  place  will  react  favorably, 
viewing  the  comi>any  as  wedding  a 
strong  product  base  to  a  new  employee 
cost  structure  proportionate  to  its  sales 
and  asset  size. 

16.  The  New  Plan  will  consist  of  two 
parts,  a  Base  Benefits  Program  and  the 
Supplemental  Program,  each  of  which 
will  be  funded  through  a  separate  trust 
designed  to  meet  the  requirements  in 
section  501(c)(9)  of  the  Code  for 
voluntary  employees'  beneficiary 
associations  (VEBAs).' 

Under  the  Base  Benefits  Progrem. 
participants  will  receive  health  care 
benefits  and  life  insiuance  coverage,  but 
with  more  limited  coverage  than 
Navistar  currently  provides.  Such 
benefits  will  be  paid  fi-om  the  Base  Trust 
which  will  be  funded,  in  part,  by 
Navistar's  monthly  payments  for  the  full 


Court  enters  e  final  ^udgmeot  approvii^  the 
SetUemanii  (2)  the  exemptions  requeetad  by  Ihla 
Application  have  been  granted;  (3)  Nanristar  hm 
received  IRS  private  letter  rulings  or  opinions  of  tax 
counsel  that  the  Base  Trust  will  receive  (avorable 
tax  treatment;  (4)  collective  baigaiiUD))  »(~M«r>7T,ts 
are  ratified  which  prtmde  that  cuften:  v.     nd 

employees  will  be  eligible  to  partidpain  m  ia«  Sew 
Plan;  and  (5)  the  shareholder*  of  N1C  have  approved 
ameadmenis  to  its  Articles  of  Inoorporatioa  that  wt^ 
TMcmatarf  to  ImpienMnt  certain  Nnas  of  the 
settlement.  If  an  appeal  is  takae  froin  the  Shy 
Court's  decision,  and  such  a;^>aal  cazutot  be  heard 
on  an  expedited  basis,  the  New  Plan  may 
nonetheiesc  t>e  Implemented  unless  s  material 
aspect  of  the  plan  is  enjoioed  or  counsel  opiaaa  thai 
it  is  probable  that  such  appeal  will  be  succaasfuL 

*  The  ongoing  operation  of  the  N«w  Plan, 
including  the  holding  of  NIC  Class  B  Caumoa 
Stock.  NIC  Common  Stock  a^  (t  ^j^,..  a  Prelwenc* 
Stock,  daacnbed  in  paragra;  t     ^  -». ,,  n.  wiU  b* 
subject  to  the  contmuing  junsoicjoo  of  the  Diatrict 
Court  for  the  Southern  District  of  Ohio. 

'OnMay  31, 1993,  the  IRS  issued  s  pw ■" 

ruling  to  Navistar  concluding  that  the  t>>.w 
and  Supptaaenla)  Trust  will  tw  aaumpt  troa 
federal  incooM  tax  under  aacttOD  S0i(cM9)  of  the 
Code. 
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cost  of  the  premiums  for  the  life 
insurance  benefit,  NavMstar's  monthly 
payments  fc  premiums  for  its  share  of 
the  health  ii.surnnre  benefit  and  New 
Plan  participants'  payments  for  their 
share  of  the  premiums  on  the  health 
insurance  beneP.ts  portion  of  the  Base 
Program  The  Base  Trust  wil!  be  pre- 
funded  by  NIC  with  $100  million  within 
s:x  m.onths  after  implementation  of  the 
New  Plan*  In  addition,  within  five 
years  after  implementation  of  the  New 
Plan,  NIC  will  use  its  best  efforts  to  pre- 
fund  the  Base  Trust  with  $500  million 
from  sales  of  Common  Stock,  and,  if 
such  best  efforts  fa.l,  NIC  will  contribute 
to  the  Base  Trust  the  total  net  proceeds 
from  all  such  stock  sales.' 

17  Notwithstanding  the  existence  of 
the  Base  Trust,  Navistar  and  NIC  have 
irrevocably  guaranteed  the  benefits  to  be 
provided  under  tne  Base  Program.  As 
i^u:irantor,  each  of  them  is  to  act  as  a 
pnmary  obliijor  In  addition,  all  current 
retirees,  and  all  current  active 
employees  upon  their  retirement,  as 
well  as  their  dependents  and  surviving 
spouses,  will  receive  the  Ba<*  Program 
benefits  for  their  lifetime  (unless  they 
lose  their  eligibility  by,  for  example, 
terminating  their  dependent  status  or 
failing  to  meet  their  premium  sharing 
obligations) 

18.  The  Supplemental  Program  is 
designed  to  enable  New  Plan 
participants  to  reduce  the  costs  shifted 
to  them  under  the  Base  Benefits 
Program,  The  Supplemental  Program 
grants  retirees  a  sufficiently  large  equity 
stake  in  the  Company  so  that  they  can 
benefit  from  the  company's  ^Jtu^e 
profitability  Amounts  in  the 
Supplemental  Trust  may  be  used  in  the 
future  to  reduce  premiums,  deductibles, 
or  co-payment  obligations  under  the 
Base  Benefit  Program,  or  to  provide 
additional  benefit  coverage 

19,  Navistar  and  the  L'AW  prcjpuse 
that  the  Supplemental  Trust  will  be 
^unded  as  follows 

Upon  implementation  of  the  New 
Plan,  Navistar  will  transfer  to  the 
Supplemental  Trust  approximately  255 
million  shares  of  a  new  cla.ss  of  NIC 
stock  (100%  of  the  outstanding  shares  of 
this  class),  known  as  NIC  Class  B 
Common.  This  will  give  the 
Supplemental  Trust  a  50  percent 
interest  in  NIC  on  a  fully  diluted  basis. 


For  a  limited  period  of  time  (the  Lock- 
up Period),  the  NIC  Class  B  Common 
generally  will  be  restricted  and  will 
have  no  voting  or  transfer  rights  '"  The 
NIC  Class  B  Common  stock  cer'ifiiiates 
will  bear  a  legend  indicating  that  the 
stock  has  not  been  registered  under  the 
Seouities  Act  of  1933  and  may  not  be 
sold  or  transferred." 

Upon  the  earlier  of  five  years 
following  implementation  of  the  New 
Plan,  or  uuree  years  following  the  date 
upon  which  Navistar  has  pre- funded  the 
Base  Trust  (on  an  aggregate  basis)  for 
$500  million,  the  NIC  Class  B  Common 
will  automatically  convert  into  shares  of 
NIC  Common  Stock,  with  full  voting 
rights  and  traded  on  the  New  York 
Stock  Exchange.  Following  conversion, 
the  Supplemental  Program  Committee 
may  transfer  and  dispose  of  the  shares 
of  NIC  Common  Stock  as  they  deem 
prudent. 

In  addition  to  the  initial  contribution 
of  NIC  Class  B  Common.  Navistar  also 
will  be  obligated  to  make  annual  cash 
contributions  to  the  Supplemental  Trust 
based  upon  net  profits  above  a  certain 
threshold  (Profit  Sharing  Contributions). 
The  threshold  level,  and  the  limits  on 
the  amount  of  the  contribution  if  profits 
exceed  that  level,  will  be  calculated 
pursuant  to  a  specific  formula  described 
in  the  Supplemental  Program.  The 
formula  employs  a  progressive  rate 
structure  to  determine  the  particular 
percentage  of  the  excess  that  must  be 
contributed  to  the  Supplemental 
Program  Trust,  with  the  highest  rate 
capped  at  16  percent  above  Navistars 
net  profits  above  the  threshold  amount 


UMI 


•Suds  pr»-fundmg  will  occur  wishin  iix  monttu 
of  plan  unplamartauon  unie«i  the  NIC  Board  of 
Dirflctort  nuoaaJDiy  conclude*  th«t  complying  with 
luch  ltm«  limil  would  cau»«  either  NIC  or  Navistar 
to  be  unabla  to  pay  itj  obliKatjont  truing  in  the 
ordjvary  coutm  of  buiines*  wh«n  due 

'  AJl  pre- funded  amounu  wlU  be  Lnv»s!»d  on  a 
diverjtfled  basis  (excluding  any  lnve.itm»nt  in 
Navistar  Mcunoe*  and  reaJ  esute  of  anv  kind;  and 
will  be  uaad  to  »*cure  Sav.slar  »  Base  f^rogram 
ot>hgatloaa. 


'•"There  are  severml  exceptions  to  the  restrirtions 
against  transfer  or  voting.  The  Suppletnenul  Trust 
may  vote  on  any  amendment  to  MC's  corn R  ate  of 
incorporation  or  any  other  action  thai  would  nave 
the  effect  of  eliminating  or  ainfiidinR  the  r.jihts  of 
MIC  Claaa  B  Mockholder*.  The  fnijl  also  will  have 
Iba  right,  as  a  NIC  Claas  B  strMikholder  to  vote  on 
any  transaction  that  under  the  •btou  of  SIC  i 
csrtlficate  of  Incorporalion  rxjuir**  the  vole  of  85 
porcent  of  all  share*  of  any  class  of  SIC  cnmmon 
stock,  such  as  a  meryjw,  consolulation,  or  sale  of 
substantially  ail  SIC  assets  The  SIC  Class  B 
Common  may  be  Cransferrnd  pursuant  to  a 
transaction  approved  by  the  SiC  B<iard  of  D'.rwitors 
or  vrithoui  NIC  Board  of  Dvmrtor  approval  mav  be 
transferred  pursuant  to  a  tender  or  axcharge  offer 
or  pledged  to  a  financial  institution  as  secunt-y  for 
an  obligalioo  of  the  Supplemeniai  Trust 

"The applicants  represent  that  the  Loci  up 
Period  Is  absolutely  ns(;flssarv  to  enable  Savislar  to 
satisfy  its  Base  Trust  pre-fiindini?  commitment 
through  stock  equir>-  offerings  Without  such 
restrictions,  potentiai  invasion  would  f«er  that  the 
Supplemental  Trust  i  shares  mij^t  be  sold  in 
massive  blocks  shortly  thereafter  thereby  causing 
Nav'.star's  stock  price  to  be  discounted  below  the 
price  they  have  )uil  p«id  The  applicants  stale  that 
the  altamative.  that  the  Tnsi  i  shares  mifiht  be 
drit>bled  out  to  the  ma/iet  in  small  increments  over 
a  longer  period  of  ume,  therebv  '.jeaimg  a  low 
ceiling  on  the  stock  i  appreciation  over  the  price 
paid  by  new  Investors,  would  al.so  fnghten  the 
equity  market 


Because  of  the  restrictive  nature  of  the 
NIC  Class  B  Common,  it  cannot  be  used 
to  offset  retiree  premium  obligations,  or 
other  benefit  payment  obligaticns  which 
retirees  will  be  required  to  make  under 
the  New  Plan,  Therefore,  during  the 
Lock-up  Period  and  prior  to  the  effective 
regisL'-ation  of  tlie  Supplement?!  Trust's 
converted  NIC  Commcn  Stock,  the 
Supplemental  Program  Committee 
(described  ^J^lher  in  paragraph  20)  will 
be  authorized  to  make  advanced 
funding  req'iests  to  Navistar  for  up  to 
SIO  million  annually.  The 
Supplemental  Piogrem  Committee  will 
direct  Navistar  as  to  how  the  advanced 
funds  may  be  used  and  will  require 
Navistar  to  satisfy  the  cash  contribution 
requirement  in  one  of  two  ways. 
NdvCstdj-  will  either  }>e  d-.rected  to  (1)     -  ■> 
purchase  from  the  Supp'-^mental  Trust 
an  equivalent  amount  of  NIC  Class  B 
Common  or  (2]  credit  the  cash 
contribution  against  current  or  future 
Profit  Sharing  Contributions,  If  NIC 
Class  B  Common  Stock  is  purchased  by 
Navistar  from  the  Supplemental  Trjst. 
the  purchase  price  of  the  NIC  Class  B 
Common  will  be  aqual  to  thie  average 
New  Vork  Stock  Exchange  closing  price, 
per  share,  of  NIC  Common  Stock  on 
each  of  the  30  trading  days  prior  to  the 
date  that  the  cash  contribution  is  due, 
but  in  no  event  will  such  price  be  less 
than  adequate  consideration  as  defined 
in  section  3(18)  of  the  Act  at  the  time 
of  the  sale. 

Upon  implementation  of  the  New 
Flan,  Navistar  will  also  contribute  to  the 
Supplemental  Trust  the  sole 
outstanding  share  of  Series  A  Preference 
Stock.  The  Series  A  Preference  Stock 
will  entitle  the  Supplemental  Trust  to 
elect  two  members  of  the  NIC  Board  of 
Di.-«ctors  (if  the  Trust's  ownership 
interest  in  NIC  is  at  least  20  percent, 
taking  into  account  both  NIC  Common 
Stock  and  NIC  Class  B  Common)  or  one 
Board  member  (if  such  ownership 
interest  is  between  10  and  20  percent). 
The  Series  A  Stock  wil!  carrv'  no  other 
rights. 

20,  The  right  to  manage  the  assets  of 
the  Supplemental  Trust,  will  rest  with 
a  committee  composed  of  five 
individuals,  the  Supplemental  Program 
Comm.ittee.'^  All  actions  and  decisions 
concerning  the  management  of  the 
assets  of  the  Supplemental  Trust  will  be 
subject  to  agreement  by  a  majority  of  the 


'-During  the  l>ock-up  Period.  Navistar  will 
compensate  ail  Supplemental  Program  Committee 
members  not  employed  by  the  UAW.  as  well  as  all 
Supplemental  Committee  Appointment  Group 
members,  for  time  spent  on  Committee  matters,  and 
reimburse  the  Committee  for  reasonable  out-of- 
pocket  expenses,  including  the  expenses  of  outside 
professional  advisors.  These  obligalifins  are  capped 
at  SlCW.OOO  annually. 


".«if!er  the 
SupplameniaJ 
approved  bv  '„ 
v*'ill  tie  ajipoir 
I  ommittee  acc 
Stif  piemen lai 
thai  subj*<quBi 
'0  the  Court  fo 

"In  additic; 
acquire  any  pr 
borrow  any  fui 
thereof,  dunnf 
severs  a*  a  mei 
Commillee  anc 
after  surh  indi 
Committee  or  i 
during  the  per 
member  of  sue 


Federal  Register  /  Vo!.  58,  No    125   '  Thiusdav 


Kilv   ],   1993    ■•    NotK^Bs 


35471 


Committee  members.  The  Supplemental 
Program  Committee's  mana^enieni 
rn'.por.sibiiities  mcluiie  the  right  to 
fi,.-":  ;  :)ni  vote  of  NK]  f'.ommun  Stix.k 
and  to  dispose  of  or  trtirisfer  those 
shares.  Tho  Supplemental  Program 
Committee  will  also,  in  conjurn  tion 
with  its  advisors,  determine  the  arnfui.t 
of  Supplemental  Trast  assets  to  be 
transferred  to  the  Base  Trust,  and  what 
percentage  of  •^•Aih  transferryd  assets 
should  be  used  to  reduce  premiums. 
copayments  or  deduct  tiles,  Medicare 
premium  pa\iTien;s  or  be  ust>d  to 
provide  additional  benefits.  In  addition, 
the  Supplemental  Pro^-ram  Committee 
will  be  solely  responsible  for  the  making 
of  advance  funding  requests  to  Navistar 
during  the  Lock-up  Period,  and  for 
determining  the  manner  in  which  that 
contnbution  requirement  will  be 
satisfied  Also,  the  Supplemental 
Program  Cx^mniittee  is  expressly 
authorized  to  engage  consultants, 
investment  advisors,  actuaries  and  otner 
professionals  to  assist  it  in  managing  the 
assets  of  the  Trust  This  authorization 
includes  the  afipointment  of  an 
independent  ip, vestment  banker  or 
(  orporate  valuator  to  value  the  NIC 
CIrtss  B  Common  S'ock. 

Two  of  the  memlH'rs  of  the 
Supplemental  Program  Committee  will 
be  appointed  by  the  UAW.  The 
reriiaining  three  non-UAW  members 
wii!  be  independent  of  Navistar,  the 
UAW  and  eai  n  of  their  affiliates." 
Specifically,  the  applicants  represent 
that  none  of  the  three  non-lJAW 
Committee  members,  will  be  current 
employees  of  the  UAW  or  retirees  who 
were  represented  by  the  UAW  at  the 
time  of  their  retirement.  In  addition,  the 
applicants  represent  that  none  of  the 
non-UAW  meinr>ers:  (1)  Will  have  any 
ov,Tiership  interest  in  Navistar  or  NIC  '*; 
(2)  are  officers,  directors  or  5  percent  or 
more  shareholders  or  partners  of  any 
psrsonfs)  in  which  NIC  has  anv 
ouTiership  iriierest;  and  (3)  will  rec;eivp 
more  than  5  percent  of  their  annual 
gross  income  (excluding  retirement 
mccme)  for  any  taxable  year  in  the 


■•.ftor  '.-.e  in'ridJ  appcintmenl  of  the 
■SupplamenlaJ  Prv-grani  Commillee.  v»hicii  was 
n  ,>ri,v>d  bv  [he  Shy  Court.  Commitlee  members 
■v.;;  De  appointed  and  replaced  by  a  special 
.  ommittw  accordinit  tr  proceduras  specified  in  the 
Siir  plemenlAi  Program  The  applicants  represent 
thai  subiieqiiflnl  appointrrients  will  alio  b*-  brought 
!c  the  Cxurt  for  its  approval. 

"In  addition,  the  non-UAW  members  will  not 
acquire  any  property  from,  sell  any  property  to  or 
borrow  aiiv  hinds  from  NIC,  V.\W.  or  anv  affiliate 
tiiereof.  during  ihp  neri.^d  that  such  individual 
severs  as  a  memtior  of  ine  Supplemental  Program 
f;ommi!!i»e  and  ( (intLiuing  for  a  period  of  6  months 
aflar  surh  individual  cwases  to  t*  a  me.iiber  of  the 
Committee  or  nejioliated  any  such  transaction 
during  the  perod  that  such  mdiwdu<il  iprvns  ai  a 
member  of  such  (>3mrriittee. 


aggregate  from  Navistar,  UAW  .t  arv 
affiliates  thereof 

2 1  Ln  order  to  easure  {he 
Supplemental  Program  Conunittee's 
flexibility  in  liquidating  sizeable  blod^s 
of  NIC  Common  Slock  after  the  Lock-up 
Period,  the  Supplemental  Program 
restricts  Navistar  or  NIC  in  the  absence 
of  approval  from  the  Supplemental 
Program  Committee,  from  transferring  or 
disposing  of  stock  if  to  do  so  would 
limit  the  amount  of  securities  the 
Supplemental  Trust  can  thereafter  sell 
to  an  amount  less  than  S500  million. 
minus  all  previous  liquidations  by  that 
Trust  (except  that  Navistar  and  NIC  are 
free  to  transfer  or  dispose  of  up  to  $100 
million  of  stock  if  required  for  working 
capital). 

22.  During  the  period  beginning  with 
the  expiration  of  the  Lock-up  Period  and 
concluding  at  the  earlier  of  either  (1)  a 
period  of  equal  duration  or  (2)  when  the 
Supplemental  Trust  has  sold  $500 
million  of  NIC  Common  Stock  (known 
as  the  "Window  Period"),  neither 
Navistar  nor  NIC  has  the  ability  to 
register  or  sell  any  NIC  equity  without 
the  prior  consent  of  the  Supplemental 
Program  Committee.  There  are 
exceptions  to  this  Window  Period 
prohibition,  such  as  equity  sales 
necessary  to  effect  acquisitions  or  spin- 
offs of  subsidiaries.  The  Window  Period 
IS  intended  to  enable  the  Supplemental 
Program  Commitlee  to  liquidate  a  large 
block  of  NIC  Common  Stock  upon  the 
conclusion  of  the  Lock-up  Period 
without  interference  from  NIC  or 
Navistar,  Furthermore,  if  after  the 
Window  Period  any  NIC  Common  Stock 
remains  in  the  Supplemental  Trust,  the 
Supplemental  Trust  will  be  entitled  to 
participate  in  public  offerings  by 
Navistar  or  .NIC  up  to  50  percent  of  the 
shares  sold  (this  equal  participation 
right  is  known  as  a  "Piggy-Back  Right"). 
This  Piggy-Back  Right  will  terminate 
when  the  Supplemental  Trust  is  free  to 
sell  Its  shares  of  NIC  Common  Stock  to 
the  public  without  quantity  limitations 
under  applicable  securities  laws 
(estimated  to  be  when  the  Supplemental 
Trust  holds  5  percent  or  less  of  the 
outstanding  NIC  Common  Stock). 

23.  In  summary,  the  applicants  state 
that  the  proposed  transaction  satisfies 
the  statutory  criteria  of  section  408(a) 
because  (a)  the  District  Court  for  the 
Southern  District  of  Ohio  determined  in 
a  written  opinion  after  a  full  hearing 
that  the  terms  of  the  .New  Plan  are  fair. 
reasonable  and  adequate  for  New  Plan 
participants;  fb)  the  ongoing  operation 
of  the  New  Plan  will  be  subject  to  the 
continuing  jurisdiction  and  guidance  of 
the  District  Court  for  the  Southern 
District  of  Ohio;  (c)  the  implementation 
of  the  New  Plan,  as  proposed,  provides 
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the  only  reelistir  s^.i.  i    n  v  enable 
Navistar  to  retun,  so  t^cm'-nic  health  so 
that  '1,  '  Bti  <  I'D  ,i:,,  i,,H  to  provide 
meanu-igtu,  iHvi.tn  ttenefitsto  The  r:?,ano 
Navistar  rvi.rMs,  surviving  sf     .-.♦.»  f)i,i; 
their  def 'i:   1.     s,  (d)  the  :»  r:   -.    /      .. 
New  Piaii  v» !.!(  n  require  pn*  i 
benefits  provide  for  greater  pr 
the  retirees'  benefits  thar.  [>><, 
the  Act;  and  (e)  itie  rss-  ts    )  • 
Supplemen'fti  Tr.st  'v^  ,.  '^,  ':,f:,,'iu'«"i  by 
a  five-merutx;r  ^uppito.vitii.ia.  i  ro^jThm 
Committee,  the  majority  of  whom  will 
be  Independent  of  Navi St iir  fin  j   hf 
UAW  and  their  affilieie* 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
proposed  exemption. 


Nufii  »•  it)  IntfTf-^lfii  Pfr-'ioiu 

i  i.oMj  j^HJisoiis  wiiu  may  be  interested 
in  the  pendency  of  the  requested 
exemption  include  all  Shy  class 
representatives,  all  current  retiree*  of 
Navistar,  their  surviving  spouses  or 
dependents,  as  well  as  all  current 
employees  of  Navistar,  whether 
represented  or  non  ni  rusented 
(coUectivelv.  InteresitKi  Persons). 

The  Applicants  represent  that  notice 
v»rill  be  provided  to  the  Interested 
Persons  by  mail,  posting,  and 
publication  in  daily  newspapers. 
Navistar  will  mail  a  copy  of  the  Notice, 
by  first-class  mail,  to  each  Interested 
Person  at  his  or  her  last  known  mailing 
address.  The  Notice  will  contain  a 
photocopy  of  the  formal  Notice  of 
Proposed  Exemption  published  in  the 
Federal  Register,  and  will  inform  such 
Interested  Persons  of  their  right  within 
a  time  specified  in  the  Notice  to 
comment  or  request  a  bearing. 

In  light  of  the  experience  provided  by 
the  recently  undertaken  Shy  class  action 
mailing,  the  Applicants  beUeve  that 
Navistar  will  he  prepared  to  provide  the 
Notice  to  Interested  Persons  within 
three  business  days  after  publication  in 
the  Federal  Register  of  the  Notice  of 
Proposed  Exemption. 

General  Information 

The  attention  of  interested  p>ersons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  does  not  relieve  a 
fiduciary  or  other  party  in  interest  from 
certain  other  provisions  of  the  Act, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduaary 
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responsibility  provisions  of  5«k  tion  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  acrordanre  with 
section  404(a)(1)(B)  of  the  A(r 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 

Act 

(3)  Before  an  extrnption  may  be 
granted  under  section  40Hi  0  of  'hp  ,^t:t. 
the  Department  must  find  tnat  t.he 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  benencianes  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act,  including 
statuton,'  or  administrative  exemptions. 
Funhermore.  the  fact  that  transaction  is 
subiect  to  an  administrative  or  statutory 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction. 

Written  Comments  and  Hearing 
Requests 

Ml  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above. 

All  comments  will  be  made  a  party  of 
the  re<  ord  Comments  received  will  be 
available  for  public  inspection  with  the 
application  for  exemption  at  the  address 
set  forth  above 

Signed  at  Washington.  DC.  this  28th  day  of 

|une. 

Ivan  L.  Su-a^feid 

D, rector  of  Eixemptinr.  Dutenninations, 
Pension  and  Welftirr  Benefits  Administration. 
VS  Department  of  Labor. 
IFRDoc  93-15606  Filed  &-30-93;  8:45  ami 

MLUNO  C00€  «5f0-»-* 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting 

AGENCY:  National  Commission  on 

Manufactured  Housing 
ACTION;  Notice  of  Meeting 

SUMMARY;  In  announces  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcoming  meeting  of  the 
Commission 
DATES: 


luly  14.  1Q<^.1,  8  30  a  m  —5  p  m.. 
Public  Hearing 

July  15,  1993.  830  am,— 5  p  m  ,  Full 
Commission  Meeting 

July  16,  I'^'H,  8  30  a  m  — 3  p  m,.  Full 
Commission  Meeting 
AOOAESSES;  Holiday  Lnn  (Old  Town 
Alexandra )  480  King  Street  Old  Town 
.Mexandna,  VA  22314 
FOfl  FURTHER  INFO«l4ATK3«  CONTACT; 
Orneii'a  Pratt,  .^dm;nlstrative  Officer, 
The  National  Commission  on 
Manufactured  Housing,  301  N  Fairfax 
Street,  suite  110.  Alexandria,  VA  22314 
(7031  Fi03-O440- 
TYP?  Of  MEETING:  Open. 

CarmeiiU  R..  PraR, 
Administrative  Officer. 

IFK  Doc  93-1  SS^q  Filed  6-30-93,  8  45  ami 
•U.UMO  cooe  Mafr£A-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

June  25,  1993. 

AGENCY:  National  Science  Foundation 

ACTION:  Notice  of  permit  application 

received  under  the  Antarctic 

Conservation  Act  of  1978,  Public  Law 

95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF]  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  197R, 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations,  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  July  25,  1993  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Offu.e  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
205S0 

FOR  FURTHER  INFORMATION  CONTACT; 
Thomas  F.  Forhan  at  the  above  address 
or (202) 357-7817 
SUPPl£MENTAHY  INFORMATKSN:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L,  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 


Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specifically 
Protected  Areas  and  Sites  of  Special 
Scientific  Interest, 
The  application  received  is  as  follows: 

1   Applicant 

Dr,  William  R.  Fraser,  MSU  Central 
States  Office,  830  Hunt  Farm  Rd  , 
LongUke.MN  55356, 

Activity  for  Which  Permit  Requested 

Enter  Specially  Protected  Area 
The  applicant  is  a  participant  in  the 
long  term  ecological  research  (LTER) 
program  on  the  Antarctic  peninsula 
during  the  August  and  Sepleml^r 
penod  of  1993,  and  will  t>e  in  the 
vicinity  of  Dion  Island,  where  bird 
populations  have  not  been  censused  in 
approximately  20  years.  The  applicant 
is  therefore  seeking  permission  to  land 
on  Dion  Island  as  opportunity  arises  to 
census  the  adult  and  chick  population. 
No  other  work  will  be  conducted  on  the 
island  other  than  that  described  herein. 
The  data  obtained  will  be  used  to 
update  the  status  of  this  population  for 
the  Antarctic  Peninsula  area 

Location 

Dion  Islands,  Antarctic  Peninsula, 
Access  via  Zodiac 

From  RV  Polar  Duke. 

Dates 

08/01/93-10/01/93 
2  Dr  William  R,  Fraser.  MSU  Central 
States  Office,  830  Hunt  Farm  Road, 
Long  Lake,  MN  55356, 

Activity  for  Which  Permit  Requested 

Taking,  Importation  into  USA, 
The  applicant,  as  a  participant  in  this 
long-term  ecological  research  (LTER) 
program  on  the  Antarctic  Peninsula,  is 
studying  the  relationships  of  variability 
in  seabird  reproductive  success, 
survival  and  recruitment  to  fluctuations 
in  certain  biotic  and  abiotic  features  in 
their  environment,  especially  the  effects 
of  sea  ice  on  prey  availability  and/ or 
abundance. 

The  specific  action  for  which  this 
permit  is  being  sought  is  the  taking 
limited  numbers  of  penguins  and  flying 
birds  for  diet  analysis.  As  has  been  true 
of  the  applicant's  procedures  in  the  past 
during  other  research  projects,  all 
penguins  will  be  released  unharmed 
after  sampling,  while  flying  birds  will 
be  imported  to  the  US,  and  given  to  a 
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number  of  agencies  (museums  and 
idboratories)  after  we  finish  gut  content 
analysis,  measure  body  condUion  and 
assess  reproductive  status. 

Lj>cation 

LTER  study  site,  including  offshore 

areas  near  Palmer  Station  and  the 
Btiihngshausen  Sea. 

Dates 

08/01/93-10/01/93. 
3.  Dr.  William  R.  Fraser,  MSU  Central 
States  Office,  830  Hunt  Farm  Rnad, 
Long  Lake,  Mn  55356. 

Activity  for  Which  Permit  Requested 

Enter  Specially  Protected  Area 

The  applicant  is  a  panicipant  in  this 
t>pe-tt;rm  egological  research  (LTER) 
program  on  the  Antarctic  Peninsula,  the 
applicant  is  studying  the  relationships 
between  variability  in  seabird 
reproductive  success,  survival  and 
recruitment  to  fluctuations  in  certain 
biotic  and  abiotic  features  in  their 
environment,  especially  the  effects  nf 
sea  ice  prey  availabilitv  and/or 
abundance. 

The  applicant  would  like  to  visit 
Litchfield  Island  on  foot  2  times  per 
week  (via  Zodiac  from  Palmer  Station] 
for  1-2  hours  per  visit  to  census 
penguins  and  other  seabirds  breeding  on 
the  island.  The  applu^ant's  studies  rely 
heavily  on  the  ability  to  document 
weekly  changes  in  penguin  populations 
and  breeding  effort  The  island  has  thus 
become  a  reliable  sourtje  of  long-term 
comparative  data  on  penguin 
demography  important  to  the 
hypotlieses  being  tested  by  the  LTER,  .As 
m  past  years,  all  visits  will  be  restricted 
to  the  unvegetafed  parts  of  tbe  island 

The  applicant  would  like  to  visit 
Bhscoe  Point  on  foot  (via  Zodiac  from 
Palmer  Station)  on  3  separate  occasions 
to  census  penguins  and  other  seabirds 
breeding  on  the  island.  Some  of  the 
penguins  banded  as  chicks  near  Palmer 
Station  are  not  returning  fo  their  natfli 
colonies,  but  are  instead  moving  to 
colonies  on  islands  quite  distant  from 
Palmer.  The  applicant  needs  to 
document  how  pervasive  trend  is  by 
finding  previously  banded  birds  so  as  to 
adequately  incorporate  them  into  our 
d-jta  en  birds  so  as  to  adequately 
incorporate  them  into  our  data  on 
survival  and  recruitment.  Not  doing  so 
will  potentially  bias  by  underestimating 
annual  survival  and  recruitment,  which 
will  then  affect  the  interpretation  and 
validity  of  demographic  models  being 
developed  for  the  LTER. 

Location 

Litchfield  Island,  Art,hur  Harbor 


Dates 

10,' 01  ■■':■"}  3-^34, '01,. '04. 

4   r>   VVUiiam  Eraser.  MSU  Central 
Slates  Office.  830  Hunt  Fa-m  Road. 
Long  Lake,  Mn  55T")H 

Activity  for  Which  PvmiU  Requested 

Taking. 

The  applicant  and  participants  are  in 
tins  iong-term  egoiog-cai  research 
(LTER)  program  on  the  Antarctic 
Peninsula,  the  applicant  is  interested  in 
relating  vanabihty  in  seabird 
reproductive  success,  survival  and 
retTuitment  to  fluctuations  in  certain 
biotic  and  abiotic  features  in  their 
en\ironment,  especially  the  effects  of 
,sea  ice  prey  availabilitv  and/or 
abundance. 

This  will  require  taking  by  capture 
and  rt'lease  of  penguins  and  flying 
seabirds  for  censusing.  binding,  stomach 
lavage,  weighing,  measuring,  examining. 
and  attaching  and  removing  radio 
transmitters. 

The  location  proposed  is  Palmer 
Stall  on  and  other  nearby  islands  and 
sites,  A  separate  permit  has  been 
requested  to  enter  specially  protected 
areas  m  the  vicinity.  Not  doing  so  will 
potentially  bias  bv  underestimating 
annual  survival  and  recruitment,  which 
will  then  affeci  the  interpretation  and 
V  aiidity  of  demographic  models  being 
developed  for  the  LTER. 

U}ration 

Palmer  Station  and  nearly  islands. 

Dates 

10/01/93-04/01/94. 
ThoniM  F  Forlian, 

Penmt  Office.  (HUce  of  Polar  Programs. 
iFR  Dck:  93   15S.¥  Filed  6-30-93;  8:45  am] 
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Special  Emphasis  Panel  In  Bioiogicat 
and  Critical  Systems;  Meeting 

In  accordance  with  the  Federal 
A  ivisorv  Committee  Act  (Pub.  L.  92- 
4h/t,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

.Va.'T7e  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems. 
Date  and  Time:  July  19-20. 1993;  8:30 

a.m. -5  p.m. 

Phfe  N',it;,,r.a]  ,S'  lence  Foundation 
„*.nn.>i!,  n  10  VpnT-;.nif  Avenue.  N\V..  room 
,5rx;A.  Washing!')!!,  ix: 

T\'pe  of  Meeting  (''.iiis^d. 

Contact  Person  Karpn  Mudry.  National 
Science  Foundation.  Program  Director, 
Bioenginwnng  and  Aiding  the  Disabled 
Program,  1800  G  St.  NW.,  room  1132, 
Washington,  DC  20550.  Telephone:  (202) 
357-795.V 


T—  n:T.n;..:,, In', ()::<. 

submitted  to  NSF  for  financial  support 

Agenda:  To  review  snd  evaluate 
Biosystems  Analysis  s;  i  !  .ontrol  pnqiOMls 
as  part  of  the  select:      :  -^  ess  for  awnds. 
Beason  for  Qosinti  r ;. <  jiroposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  na^crp  including 
technical  information;  finan<  «   orJu  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Govenim««t 
in  the  Sunshine  Act. 

Dated:  June  28. 1993. 
M.  Rebeif  i  Winkler, 
Cowt:  .:>;  \'      i^fment Officer. 
IFR  Doc.  93-15508  Filed  6-30-93;  8:45  ami 

MLUNO  CODf   TSM  «^-4l 


AdvibOf>  Cornm,itte>e  tor  Bioiogica) 
Sciences:  Con-:rr\tne«  of  Visitors, 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Committee  of  Visitors  Review  of  the 
Division  of  Molecular  and  Cellular 
Biosciences  of  the  Biochemistry  and 
Molecular  Structure  and  Function  Program. 

Date  and  time:  Monday.  July  19,  and 
Tuesday,  July  20, 1993;  8:30  a.m.  to  5  p.m. 

Place:  The  National  Science  Foundadon. 
room  1242, 1800  G  Street.  J^W  .  Washington, 
DC  20550. 

Type  of  meeting:  Qosed. 

Contact  Person:  Maryanna  Henkarl,  Acting 
Deputy  Division  Director  for  Molecular  and 
Cellular  Biosciences.  National  Science 
Foundation,  1800  G  St.  NW.,  Washington,  DC 
20550.  Telephone:  (202)  357-9400. 

Purpose  of  meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Biochemistry  and  Molecular  Structure  and 
Function  Program  in  the  Division  of 
Molecular  k  Cellular  Biosciences. 

Reason  for  dosing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  persona) 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c)  «)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 
M.  Rebecca  Hmklcr, 
Committee  M^n^gtment  Officer 
(FR  Doc.  93-15509  Filed  fr-30-93;  8:45  am) 

■•UJ»*G  COOf    '%W  i     t 
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Sp«ciai  Emphasis  P•rm^  tn  Elsctricai 
and  Communications  Systsms; 

Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L,  92- 
463,  as  amended),  the  National  Suence 
Foundation  announces  the  following 
meeting: 

Same  Special  Emphasis  Panel  in 
Eloctj-ical  and  Communication*  Systems 

Date  and  Time  )u!y  21.  1993,  9  a  m  to  5 
p  m. 

P/oce Hoomins,  NSF,  1800  G  Street. 
N\V  ,  Washington.  DC  20550, 

Type  of  Meeting  Closed. 

Contact  Person  Dr  Lawronce  Goldberg 
Program  Director,  Q\jantum  Electronics, 
Waves  and  Beams.  ECS  Division,  Naiiondi 
Science  Foundation,  1800  G  Street,  NW., 
n-H;m  1151,  Washington,  DC  20550, 
Telephone  (2021  357-9618, 

Purpose  of  Meeting  To  provide  advice  and 
rpTommendations  cnnrnming  proposals 
submitted  to  NSF  for  financial  jupporl. 

A;;finda  To  review  and  evaluate  research 
proposals  submitted  to  the  Quantum 
E.e(.tronir.s,  WavRS  and  Beams  ProRram 

Reason  for  Cosing  The  proposals  being 
rwiewed  include  information  of  a 
prt-prietary  or  confiden'ial  nature,  including 
t«»chnical  information,  financial  data,  such  as 
saLiru'S,  and  personal  information 
concerning  individuals  associated  with  the 
p.-oposals.  Thes«  matters  are  within 
oxeii'.ptions  A  and  6  of  5  US  C  552b(c)  (4) 
and  (6)  the  Government  in  the  Sunshine  Act 

Dated:  lune  28.  1993. 
M.  Rebecc*  WinkJer. 
Committee  Management  Officer. 
[PR  Doc.  93-15510  Filed  &-30-93;  8:45  am] 

BJLUNG  CODE  7SS5-01-M 


Special  Emphasis  Pan«<  In  Elementary, 
Secondary,  and  Informal  Education; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Art  (Pub  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  follnwine 
met'ting, 

.Vume  Special  Emphasis  Panel  in  Young 
Scholars, 

Date  and  Time  July  21   from  5pm  to  3 
p  m  and  luly  22  and  23,  from  <)  a  m  to  5 
p,m.. 

Place  St,  lames  Hotel,  990  24th  Street, 
N  W.,  Washington,  DC  20037 

Type  of  Meeting  Clo«ed, 

Contact  of  Penon  Dr  )uha  V  Clark. 
Proji.'ani  Director,  Younjg  Scholars  Pn>grBm 
180O  G  Street,  N  W  ,  Washington,  DC  20550 
Telephone:  (202)  357-7538. 

Purpose  of  Meeting.  To  provide  advice  an(i 
rvcommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda  To  review  and  evaluate  Young 
S<:hulars  proposals  as  part  of  selection 
prricess  for  awards 

Pt^aion  for  Oosmg  The  proposals  being 
reviewed  include  information  of  s 


propne'.^rv  or  confidential  nature,  including 
techr.u.al  information,  financial  data,  such  as 
saidTies.  and  personal  information 
concerning  individuals  associated  with  the 
proposals  These  matters  are  exempt  under  5 
U  S.C.  552W(  1  t4)  and  '6)  uf  the  Government 
in  the  Sunshine  Act 

Dated   lune  28.  1993. 
M  Reb«cc«  Winkler, 
Coi7im;ftee  Mar.agement  Officer. 
FR  DcK-   9  VI  5511  Filed  6-30-93:  8  45  ami 
BtUJNa  cooc  7%U-<n-M 

Special  Emphasis  Psnsi  in  Elementary, 
S«condary,  and  Informal  Education; 
Meeting 

In  arrordance  with  tne  Federal 
.\dvi,';orv  Committer  Art  (Pub.  L.  92- 
463,  as  amended),  liie  National  Science 
Foundation  announces  the  following 

meeting 

Name:  Special  Emphasis  Pane!  in 
Instnictional  Materials  Development 

Dofes  and  Times:  July  30. 1993  from  8  30 
a.m.  to  5  30  p.m.  and  July  31, 1993  from  8  30 
a.m.  to  3:30  p  m 

P/oce;  Grand  Hotel,  2350  M  Street,  NW,. 
Washington,  DC  2003  7 
T\'pe  of  Meeting  Ciosed. 
Confracf  of  Person  Ms  Alice  B,  Moses, 
Program  Director,  Instructional  Materials 
Development  Program,  1800  G  Street,  NW,. 
rooin635A,  Washinston.  DC  20550 
Telephone  (202!  257-7538 

Purpose  of  Meeting  To  provide  a<lvice  and 
recommendations  ccnceming  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate 
Instructional  Materials  Development 
proposals  as  part  of  the  selection  process  for 
•mrarda. 

Beason  for  Oosing:  The  proposals  being 
r«Mewed  include  information  of  a 
proprietary  of  confidential  nature  including 
technical  Information  financial  data,  such  as 
salaries,  and  personal  infonnation 
concerning  individuals  asscx-.iated  with  the 
proposals.  Those  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Govem.ment 
in  the  Sunshine  Act 

Dated:  June  28,  1993. 
M  Rebecca  Winkler. 
f>,'7i;7i ittee  Management  Officer. 
IP^K  r).K;  93-15512  Filed  6-30-93:  8:45aml 

WLUNQ  COOC  TMS-41-H 

Special  Emphasis  Panei  in  Networking 
and  Communications  Research  and 

Infrastructurs;  Meeting 

In  accordance  with  the  Federal 
Advisor,'  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 

Date  and  time  July  20-21,  1993:  8.30  a.m. 
to  5  p.m. 


Place  Room  500-B,  National  Science 
Foundation,  1110  Vermont  Avenue, 
Washington.  DC  20550. 

Type  of  meeting:  Closed 

Contact  Person:  Dr  Darleen  Fisher. 
.Networlting  and  Communications  Research 
Program,  National  Science  Foundation,  room 
416,  Washington,  DC  20550  (202  357-9717) 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  All-Optical  Network  and 
Communication,  NSF  93-60, 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  f>ersonal  information 
concerning  individuals  associated  with  the 
pro  f)o  sals. 

These  matters  are  exempt  under  5 
U,S,C,  552b, (c)  (4)  and  (R)  of  the 
Goverriment  in  the  Sunshine  Act. 
M,  Rebecca  Winkler. 
Commiffee  Management  Officer. 
IFR  Doc.  93-15513  Filed  6-30-93;  8:45  am] 

WLUNG  cooc  7$S»-01-« 


Special  Emphasis  Pane4  In  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Polar 
Programs. 

Date  and  tjme:  July  23,  1993 

Place  Rm  609,  National  Science 
Foundation.  1800  G  St,,  NW.,  Washington, 
DC 

T\-pe  of  Meeting:  Qosed. 

Contact  Person:  Guy  G.  Guthridge, 
Manager,  Polar  Information  F>rogram, 
Njtional  Science  Foundation,  1800  G  St, 
NW,,  Washington,  DC  20550  Telephone: 
(202)  357-9422, 

Purpose  of  Meeting:  To  manage  requests 
from  scholars  in  the  humanities  for  access  to 
Antarctica,  NSF  administers  the  Antarctic 
Artists  and  Writers  Program,  The  panel  will 
provide  advice  and  recommendations 
concerning  proposals  submitted  to  NSF  for 
access  to  Antarctica, 

Agenda:  To  review  and  evaluate  Antarctic 
Artists  and  Writers  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  Information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use,  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Art. 


Dated:  fun 
M.  Rebecca 

Committee  \ 
IFR  Dec.  93- 

Blt-UNG  cooc 


Dated-  fune  2S.  1993. 
M   Robefxa  Winkler, 

(Committee  Management  Officer 

[FR  lVk   9.V15514  Filpd  6-30-93;  8:45  am) 
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Special  Emphasis  Par>sl  In  Science 
and  Technology  Infrastructure, 
Meetings 

In  8(.(,ordan(--e  with  the  Federal 
Advisor,  CoTiniittw  Ai'f    !f*ub.  L  92- 


463.  as  amended),  the  National  Science 
Foundation  announces  the  foMowinj^ 
'TitH'tings. 

Name:  Site  Visits  for  Substantive 
Review  of  Twelve  Science  Ik  TechnoloKV 
Centers. 


Date 


Place 


7/2i-22'93 Kent  State  Unrvesity,  Kent.  OH   

aS-B/'Sa^ Universfty  o(  Virginia  Cnariottesville,  VA 

'  Un/vefsrty  of  Pennsylvania,  Pfwladelphta,  PA  

Unlversify  of  Michigan.  Ann  Artxy,  Ml  „ 

Uruversrty  of  Texas.  Austin.  TX  „ 

State  University  of  New  York,  Stony  Bfoc*.  NY 

University  of  Minnesota.  Minneapolis,  MN   

Carnegie  Melioo  Univeraty.  Pittsourgh,  PA 

Un(versrty  of  California,  Davis,  CA 

University  of  Chicago,  Chicago.  IL  

Uruversrty  of  Southern  Caitfomia.  Los  Angeies,  CA 
Un«versrty  o(  Utah,  Sad  Lake  Ctty.  UT  


a  9- 10. 93 
a  9- 10/93  . 

ai2-ia'93 

ai7-18.'93 
a26-27/93 
a-30-31  "93 
9/1-a'93  ... 
9/1-2  93  ... 
9'2-a93  ... 
9.' 13- 14, 93 


Tkne 


30-'5  0C 


:X 
OC 


30-5  00' 

3<>--6  OC 

.3(:>  ^::  "a 
3>:>  ':;  iX. 
30-5:00. 


Type  of  Meetings: 

Contact:  Dr,  Sonja  Sperlich,  Associate 
Director,  Science  and  Technology 
Centers,  National  Science  Foundation. 
IHOO  G  Street,  NW  .  room  533. 
Washington.  DC  20.550,  202-357-9808. 

Purpose  of  Meetings:  To  determine 
future  funding  for  the  Centers. 

Agenda^  Review  and  evaluation  of  the 
Si  lence  and  Technology  Centers, 

Reason  for  Closing  The  awards  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
iritiuding  tet:hnical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  rr.atfers  are  within 
e.xemptions  (4)  and  (6)  of  5  U.S  C, 
552b(c).  Government  in  the  Sunshine 
.■\ct. 

Dated:  June  28.  1993. 
M.  Rebecca  Winkler, 

Comnuttee  Management  Officer. 

IFR  Doc.  93-15515  F.'iod  6-30-9-!   a  45  am! 
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NUCLEAR  REGULATORY 

COMMISSION 

Illinois  Power  Co.,  et  al.,  Clinton  Power 
Station,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 

Significant  impact 

The  U.S.  Nu(.lear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  \TF- 
62,  issued  to  the  Illmcis  Powt  r 
Company,  and  the  Soyland  Power 
Cooperative,  Inc.  (the  licenseel.  for 
o()eration  of  the  Clinton  Power  Station 
(CPS),  Unit  1,  located  in  D^wit?  Countv 
Illinois. 


Environmental  As-sessintnl 
Identification  of  Prnposvd  Action 

The  proposed  changes  would  simplify 
the  QL^NNTL  Fin^CnON.AI,  IT  ST 
requirements  for  the  Low  and  hiigh 
Power  S«tpoint  (turbine  first-stage 
pressure  channels)  associated  with  the 
Rod  Pattern  Control  System  (RPCS)  in 
Table  4.3.6-1  of  the  CPS  Technical 
Specifications  (TS)  and  are  consistent 
with  the  staffs  Improved  Standard 
Technical  Specifications  for  fVA'R'B 
facilities. 

Specifically,  the  proposed  changes 
are: 

(1)  Note  ibj  is  associdted  with  startup 
testing  requirements  and  currently 
states  that  the  channel  functional  tests 
shall  be  performed  "Within  24  hours 
pnor  to  startup,  if  not  performed  within 
the  previous  7  days."  Note  fb)  is  being 
clarified  to  read,  "Within  7  days  prior 
to  startup." 

(2)  The  daily  channel  functional  test 
requirements  and  its  associated  Note  (c) 
are  being  eliminated  The  rod  pattern 
controller  would  be  adequately  tested  in 
accordance  with  CPS  Technical 
Specification  4.1,4.2. 

(3)  Note  (d)  is  associated  with 
monthly  testing  requirements  and 
currently  states,  "At  least  once  per  31 
days  while  operation  continues  within  a 
given  power  range  above  the  RPCS  low 
power  setpomt     Note  (d)  is  being 
eliminated  to  simplify  monthly  testing 
requirements. 

(4)  .Note  (e)  is  associated  with  both 
monthly  and  startup  testing 
requirements  and  currently  states, 
"Includes  reactor  manual  control 
multiplexing  system  input."  Note  (e)  is 
being  elim.inated  because  it  is  a  carry- 
over from  earlier  versions  of  the  BWR 
standard  technical  specifications  and  it 


will  simplify  monthly  and  startup 
testing.  TheRPCS  for  CPS  automatically 
performs  testing  that  satisfies  the  intent 
of  note  (e). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  30. 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  clarify  the  existing  TS  and  to 
make  the  CPS  Technical  Specifications 
consistent  with  the  stafTs  Improved 
Standard  TS  for  BWR/6  facilities. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision  changes  the 
surveillance  requirements  of  the 
CHANNEL  FUNCTIONAL  TESTS  and 
will  not  increase  the  types  or  amounts 
of  effluents  that  may  be  released  offsite. 
nor  increase  individual  or  cumulative 
occupational  radiation  exposures. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Commission  has  previously  had 
published  in  the  Federal  Rps^istcr  t. 
Notice  of  Consideration  of  isiuance  uf 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing  (53  FR  4477).  The  Commission 
did  not  receive  any  requests  for  a 
hearing. 
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Mternative  to  the  Proposed  Action 
As  an  alternative  to  the  proposed 
action,  the  staff  rnnsid«red  dniiin!  of  tht' 
proposed  action  I3enialofthe 
application  would  result  in  no  chanKP 
in  current  environmental  impacts.  The 
environmental  ;mpar1s  of  the  proposed 
action  and  the  alternative  action  are 
similar.  | 

Alternative  Use  ofPesources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  connection  with  the 
Nuclear  Regulatory  Commission's  Pina; 
Environmental  Statement,  dated  May 
ic»82.  related  to  the  operation  of  the 
Clinton  Power  Stdtion,  Unit  1. 

Agencies  and  Persons  Consulted 
The  staff  consulted  with  the  State  of 

Illinois  regarding  the  environmental 
impad  of  the  proposed  action. 

Finding  of  No  Signifirnnt  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  changes  to 
the  GPS  TS.  Based  upon  the  fo.'t^oing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effuct  on  the  quali'v  of  the 
human  environment. 

For  further  dtHails  with  respect  to  this 
action,  see  the  applu  ation  for 
amendment  dated  Otober  30.  1987, 
which  is  available  for  public  inspection 
at  the  Commissiuii  s  Puhhc  Do(  ument 
room,  2120  L  Street,  NW.,  Washington, 
DC  and  at  the  Vespasian  Warner  Public 
Library.  120  West  Jiihnson  Street. 
Clinton,  Illinois  61727. 

Dated  at  Rixk'.  il.-  Mar>'and.  this  23rd  day 
uf  lune  1993 

For  the  Nuclear  Regulatory  Commission. 
Byron  L  Siegel, 

Acting  Director  Pr'j/ecf  Directorate  III-2. 
Division  ofBeactor  P-oiects  HI/IV/V.  Office 
ofSuclear  Reactor  Regulation 
|FK  Doc  93-15565  Filed  6-30-93;  R:45  am) 
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Generic  Letter  89-10,  Supplement  5, 
"Inaccuracy  of  Motor -Operated  Valve 
Diagnostic  Equipment,"  Issued 

AGENCY:  Nuclear  R9i<!u!atorv 

Commission. 

ACTION:  Notjce  of  issuance 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Ck>neric 
Letter  89-10,  Supplement  5. 
"Inaccuracy  of  Mutor-Operated  Valve 
Diagnostic  Equipment  "  This  genenc 
letter  supplement  is  available  in  the 
Public  Document  Rooms  under 
accession  number  930623009  The 


resolution  of  public  comments  received 
on  this  generic  letter  supplement  is 
discussed  in  two  memoranda  to  the 
Chairman  of  the  Committee  to  Review 
Generic  Requirements  whicii  are  also 
available  in  the  Public  Document  Rooms 
under  accession  numlwrs  4211060041 
and  9302220364.  This  genenc  letter 
supplement  is  also  discussed  in 
Commission  information  paper  SECY- 
93-168  which  is  also  available  in  the 
PubHc  Document  Rooms  under 
arxession  number  9306210065. 
DATtS:  The  generic  letter  supplement 
w'cs  is.s  led  on  June  28,  1993. 
ADDRESSES:  Not  applicable. 

FO«  FURTHER  iKFORUATlON  CONTACT: 

Thori:aS  C.  Scarbrougn  at  i301J  504- 

2794 

SUPPtEMENTARY  INFORMATION:  None. 

Dated  at  Rocxvilie.  Mar>-iand,  this  25lh  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marau, 

Chief,  Generic  (Communications  Branch. 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  93-15567  Filed  6-30-93;  845  am] 
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[Docket  Not,  50-445  Bnd  50-446] 

Texas  Utilities  Electric  Co.,  Comanche 
Peak  Steam  Electric  Station,  Units  1 
snd  2;  Issuance  of  Director's  Decision 
Under  10CFR  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation  (NRR).  has  issued  a 
"Director's  Decision  Pursuant  to  10  CFR 
§  2.206"  (Director  s  Decision) 
concerning  a  Petition  filed  with  the  US 
Nuclear  Regulatory  Commission  (NRC) 
by  Messrs.  Macktal  and  Hasan 
(Petitioners)  on  June  11.  1992.  The 
Petition  presented  concerns  regarding 
the  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2  (CPSES)  of  the 
Texas  Utihties  Electric  Company  (TU 
Electric  or  Licensee).  Petitioners 
submitted  additional  documents,  which 
are  considered  supplements  to  the 
Petition,  on  October  6  and  November 
19.  1992. 

The  Petition  alleged  the  discovery'  of 
new  evidence  of  a  continuing  practice 
by  the  Licensee  to  pay  "hush  money"  to 
keep  significant  information  about 
CPSES  from  Petitioners  and  the  NRC. 
Specifically,  the  Petition  referred  to  a 
January  30, 1990,  settlement  agreement 
between  the  Licensee  and  the  Tex-l^ 
Electric  Cooperative  of  Texas,  Inc.  (Tex- 
La),  a  former  co-owner  of  CPSES,  that 
allegedly  contains  restrictive  language 
in  violation  of  section  211  of  the  Energy 


Reorganization  Act  (ERA)  and  10  CFR 
.SO  7.  Petitioners  further  alleged  that  the 
settlement  agreements  have  resulted  in 
the  suppression  of  information 
associated  with  the  safe  operation  of 
CPSES  and  that  the  TU  Electric 
response  of  0<;tob«r  16,  1992,  to  the 
Petition  contained  incorrect  and 
misleading  information  to  the  point  of 
being  materially  false. 

On  the  basis  of  this  information. 
Petitioners  asked  the  NRC  to  suspend 
the  TU  Electric  license  to  operate  CPSES 
Unit  1  and  its  permit  to  construct 
CPSES  Unit  2,  and  not  to  extend  the 
expiration  date  of  the  permit  to 
construct  CPSES  Unit  2  Petitioners  also 
asked  the  NRC  to  take  immediate 
actions,  specifically  that:  (1)  A  lu.ensing 
board  be  established  to  allow  public 
scrutiny  into  TU  Electric's  alleged 
practice  of  paying  "hush  money";  (2) 
the  NRC  notify  TU  Elecinc  and  former 
co-owners  that  no  settlement  agreement 
can  preclude  employees,  attorneys. 
agents,  consultants,  or  others  from 
providing  information  to  persons 
involved  in  proceedings  before  the  NKC, 
(3)  copies  of  the  TU  Electric-former  co- 
owner  settlement  agreements  be  made 
public  and  provided  to  Petitioners' 
counsel;  and  (4)  the  NRC  notify  the 
counsel  to  Tex-La  that  he  and  others  are 
free  to  disclose  safety-related 
information  about  CPSES  to  others. 
In  an  acknowledgement  letter  of 
August  26,  1992,  the  Director  of  NRR 
informed  Petitioners  that  the  Petition 
was  being  considered  pursuant  to  10 
CFR  2  206  The  Director  declined  at  that 
time  to  take  any  of  the  immediate 
actions  requested  in  the  Petition  and 
stated  that  the  NRC  would  take 
appropriate  adion  on  the  specific  issues 
raised  in  the  Petition  within  a 
reasonable  time. 

The  Petition  has  been  considered 
under  the  provisions  of  10  CFR  2.206. 
Notice  of  receipt  of  the  Petition  was 
published  in  the  Federal  Register  on 
September  2,  1992  (57  FR  40231). 

As  stated  in  the  Director's  Decision. 
the  Director  has  granted  in  part  and 
denied  in  part  Petitioners'  requests. 
Petitioners  sought  that  the  NRC  notif>' 
TU  Electric  and  the  former  co-owners 
that  no  settlement  agreement  can 
preclude  individuals  and  organizations 
from  bringing  safety  Information  to  the 
NRC.  This  was  done.  Petitioners  also 
sought  that  copies  of  the  settlement 
agreements  be  made  public.  This  was 
done.  Finally,  Petitioners  requested  that 
the  counsel  for  Tex-La  be  notified  that 
he  is  free  to  disclose  safety  information 
to  the  NRC.  The  NRC  has  caused  this  to 
happen.  The  other  relief  sought  by 
Petitioners  has  been  denied. 
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The  Director's  Decision  is  eva liable 
for  inspedion  and  copying  in  the 
Conimission's  Public  Documeni  Rnorr:, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  for  the  Comanche  Peak  Steam 
Electric  Station,  at  the  University  of 
Texas  at  Arlington  Libran,',  Government 
Publications/Maps,  701  South  Cooper, 
P  O.  Bex  19497,  Arlington,  Texas  76019. 
A  copy  of  the  Director  s  Decision  will  be 
filed  vrith  the  Secretary  of  the 
Commission  for  review  by  the 
Commission  in  accordance  with  10  CFR 
2.206(c).  The  Director's  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
cwn  motion,  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  a!  Rockville,  Maryland  this  4th  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 

Direcior,  Office  of  Nuclear  Reactor 
Regulation. 

IFRDoc.  93-15568  Filed  6-30-93;  8:45  am) 
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exeTiptir.r.  hfim  appendix  ]  to  10  CFR 
par;  50  to  a  now  Type  C  (local  leak-rate) 
1 0  containment  isolation 


[i^ockot  No.  50-235] 

Exemption 

In  the  Matter  of  Nebraska  Public  Power 
District  (Cooper  Nuclear  Station) 

I 

Nebraska  Public  Power  District  (the 
licensee)  is  the  holder  of  Operating 
License  No.  DPR-46,  which  authorizes 
operation  of  Cooper  Nuclear  Station 
(0^.'S).  The  operating  license  provides, 
among  other  things,  that  CNS  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  boiling  water 
reactor  at  the  licensee's  site  in  Nemaha 
County,  Nebraska. 

II 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 

is  that  the  primary  containment  shall 
meet  the  ieakage-test  requirements  set 
<  -Ih  in  10  CFR  part  50,  appendix  J, 
paragraph  III.C.l:  "Type  C  tests  shall  be 
pe.'tornied  by  local  pressurization.  The 
pressure  shall  be  applied  in  the  same 
diriK;tion  es  that  when  the  valve  would 
be  required  to  perform  its  safety 
function,  unless  it  can  be  determined 
that  the  results  from  the  tests  for  a 
pressure  applied  in  a  different  direction 
will  provide  equivalent  or  more 
consen'Biive  results." 

By  letter  dated  June  7,  1993,  the 
licensee  requested  a  one-time  schedular 


t  e>"  tin 

valves  in  the  reverse  direction.  As  stated 
above,  paragraph  m.C.l  of  appendix  J 
requires  that  for  Type  C  testing  the  test 
pressure  must  generally  be  applied  to 
the  valve  fi^m  the  same  side  as  that 
when  the  valve  would  be  required  to 
perform  its  safety  function  (i.e.,  the 
inside-containment  side,  also  called  the 
accident  direction  or  the  forward 
direction).  However,  the  regulation 
allows  an  exception  if  it  can  be 
determined  that  testing  with  the 
pressure  applied  in  the  reverse  direction 
provides  equivalent  or  more 
conservative  results.  In  its  latter  dated 
June  7,  19^:3  the  Ucensee  staled  that  10 
containment  isolation  valves  cannot 
now  be  shown  to  satisfy  the  equivalent- 
or-more-conservative  requirement  that 
permits  reverse-direction  testing.  The 
licensee  is  taking  steps  to  comply  with 
appendix  J  either  by  showing  that  the  10 
valves  meet  the  equiva!ent-or-more- 
conservative  requirement  or  by 
modifying  the  plant  to  enable  future 
Tj'pe  C  tests  to  be  conducted  by 
pressurization  in  the  forward  direction. 
To  allow  time  for  completion  of  these 
activities,  the  licensee  has  requested 
that  these  10  valves  be  exempted  from 
the  forward-testing  requirement  until 
the  next  refueling  outage,  currently 
scheduled  to  begin  in  the  fall  of  1994. 
The  licensee  will  then  tost  them  in  the 
forward  direction  if  it  cannot  show  that 
reverse-direction  testing  is  equivalent  or 
more  conservative. 

ITT 

The  subject  valves  are  PC-MOV- 
305MV,  PC-MOV-1304MV,  PC-MOV- 
1306MV,  RCIC-MOV-M015,  RHR- 
MO V-MO 1 6  A   i^  :■ ;  rv-MO V-MOl  6B . 
RHR-MOV-M021A,  RHR-MOV- 
M021B,  RHR-MOV-M031A,  and  RHR- 
MOV-M031B.  The  licensee  has 
committed  to  comply  with  appendix  J 
by  making  the  plant  modifications 
necessary  to  test  these  valves  in  the 
forward  direction  if  the  licensee  cannot 
demonstrate  that  testing  in  the  reverse 
direction  is  equivalent  to  or  more 
conservative  than  testing  in  the  forward 
direction.  However,  because  there  is 
insufficient  time  available  to  design, 
proctue,  and  install  these  modifications 
prior  to  completion  of  the  current 
refueling  outage  (currently  scheduled  to 
end  in  June  1993),  the  plant 
modifications  will  be  made  at  the  next 
refueling  outage.  Since  the  subject 
valves  were  tested  in  the  reverse 
direction  during  the  current  outage,  the 
exemption  will  allow  testing  in  the 
forward  direction  to  be  deferred  until 
the  next  refueling  outage.  The  NRC  staff 


has  performed  an  evaluation  of  the 
exemption  request  and  has  determined 
that  the  licensee  has  provided  adequate 
justification  of  the  requested  exemption. 

IV 

According  to  10  CFR  50.12(a)(2).  the 
Commission  will  not  consider  granting 
the  exemption  unless  special 
circumstances  are  present.  Pursuant  to 
10  CFR  50.12(a)(2)(v),  special 
circumstances  are  present  whenever  the 
exemption  would  provide  only 
temporary  relief  from  tho  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation.  The  exemption  would 
provide  only  temporary  relief  by 
permitting  the  licensee  to  delay 
compliance  with  the  leakage  test 
requirements  set  forth  in  10  CFR  part 
50,  appendix  J,  paragraph  m.C.l,  until 
the  next  refueling  outage,  currently 
scheduled  to  begin  in  thf  fall  of  1994. 
The  NRC  staff  believes  that  the  licensee 
has  taken  prudent  steps  to  improve  the 
containment  integrity  and  that,  if 
compliance  did  not  require  extending 
the  refueling  outage,  the  licensee  would 
comply  with  appendix  J.  The  licensee 
has  only  recently  found  that  its  earlier 
determination,  that  reverse  direction 
testing  is  equivalent  or  conservative, 
may  not  be  correct.  The  licensee  has  not 
had  enough  time  to  make  the 
modifications  necessary  to  allow 
forward-direction  testing  without 
extending  the  current  refueling  outage. 

Based  on  our  evaluation,  the  NRC 
staff  has  concluded  that  the  Ucensee  has 
made  a  good-faith  effort  to  comply  with 
the  requirements  of  appendix  J  and  that 
special  circumstances  as  described  in  10 
CFR  50.12(a)(2)(v)  exist. 

Therefore,  the  Commission  has 
determined  that  the  requested  schedular 
exemption  from  the  appendix  J  forward- 
direction  testing  requirements  for  the 
subject  valves  should  be  granted. 

V 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
50.12(a),  that  this  exemption  is 
authorized  by  law  and  will  not  present 
an  undue  risk  to  the  pubUc  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 
Therefore,  the  Commission  hereby 
approves  the  following  exemption 
request. 

A  schedular  exemption  is  granted  from  the 
requirements  of  Paragraph  lII.Cl  that  a  local 
leak-rate  test  be  conducted  in  the  forward 
direction  for  containment  isolation  valves 
PG-MOV-305MV.  PC-MOV-1304MV.  PG- 
MOV-1306MV.  RaC-MOV-M015.  RHK- 
MOV-M016A.  RHR-MOV-M016B.  RHR- 
MOV-M021A,  RHR-MOV-MOOIB,  RHR- 
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MOV-M03:A,  dr.;1  RHH-MOV  ^  MO  ■  ;  i^    :    : 
good  cause  shcwr,,  *r.:*  exprnpf.".-:  will  allow 
testing  of  the  s  .r^'f»<.' '  vaivns  :n  'rt'  frirward 
d  rection  to  't«  dp-'i'~*"'  --"';'  '^■"  ■'''■d  of  the 
next  •^^•^er.v.n  ■:'■.;,,■;■:»;'-"' 

Pursuaiit  h)  1'  CFK  51  ::2.the 
Commiss'.in  has  de'-'"v.ru>d  that  the 


gTar.ting  of 


:S  ?  \i-",V.  V' . 


vv:l  have  no 


sigiuficar.t  ir^prs 
human  en v ;"■".:- 


•|^e  q  .a^.tv  of  the 
^:?  FR  y  :S6). 


Th.s  ex"r-;:';on  bf<  omes  effective 
upon  issuar'  e. 

Da'ed  at  J-  -  t  >.'  ^r^land  this  23rd  day 

(jf  June  V-5'H.V 

For  tne  Nuclear  Regulatory  Commission, 
lack  W  Roe, 

r.r».  ror,  Djvjjion  of  Reactor  Projects— W/IV/ 
V  Cffice  of  Suclear  Reactor  Regulation. 
FR  CkK   c,  j- .  ?-r,r  riled  6-30-93:  8:45  am) 


CFFiCE  OF  PERSONNEL 
MANAGEMLNT 

Information  Coileciion  For  Expedited 

QMS  Review 

*aENCY.  u:f.v.t)  of  Personnel 
v.  ',  igement. 
*lt«>*:  N'otice. 

s  iUM*3 '   In  accordance  with  the 
:    :  .-wuik  Reduction  Act  of  1980  (Title 
4  4     S.C.  chapter  35).  this  notice 
announces  collection  of  information 
from  the  public  that  has  been  submitted 
to  0MB  for  expedited  clearance.  It  will 
be  a  blanket  clearance  to  cover 
Information  collected  from  applicants, 
deans,  and  references  in  the  selection  "f 
Presidential  Management  Interns  to 
comply  with  Executive  Order  12364 
signed  by  President  Reagan  on  May  24, 
1982.  We  estimate  3300  respondents 
will  expend  2216  burden  hours 
annually  to  file  these  forms.  Copies  of 
the  proposed  forms  are  appended  to  this 
notice. 


DATE.S:  Comments  on  this  proposdi 

should  be  '■&:eived  within  7  calendar 

days  from  the  date  of  this  pubhcatior. 

OMB  has  hf-en  requesied  to  lake  !\clujn 

w!th;n  10  da\'<;  from  the  date  of  this 

pubhratior; 

AOO«ESSES:  Send  or  dnl-vfir  rr-rn.en's 

C  Pr^nsld  Trueworthv,  A>;t^nc> 
C:ipar»pc«  Officer,  V  S  Off^f  e  of 
i-.>rsonrHd  Mana,iemen*.  1900  E  Street, 
K,V,_^tJp-5()n,  Wtishington  DC 
20415. 

or 

jnSHph  L^:  K-V.  (3PM  IwA  UffH  -r 
0:di:e  t.f  iid'.  :r;niiti(.n  and  Reguiatory 
A-iiirs,  OdiLe  of  Man,^k;Hnientand 
b  ,  j,:et,  room  3002,  Washington,  DC 

FOR  PUPTH£a  INFCRMATION  CC.NTACT: 

[  ■  s  (;•::,  H  1  f  "■'->. )f;r,'':  Mmagement. 
Patruia  W.  Latliinore. 
Acting  Deputy  Director. 

BluUNG  COtD€  S325-01-M 
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APPLICATION  FORM  The  Prpsidpnuai  Management  irtc'"'^  P'cgram 

ir'-.pc'iai';!  Nc;s   Complete  this  form  only  after  reading  instfuctons  on  previous  page. 


Foim  Approved 
0MB  No.  3206-0082 


A.  Fr:~SONAL 

If.FORf/ATION 

1,Li'^'  •.,:■■■  ^ 

i 

I    

I     .l,.i       1 

i 
1 

i      i      ! 

"■? r — 

5                 :! 

i          ! 

1 2.  First  Name 


-i 1 i_ 


~D 


3.  M.I. 


4.  Tile 

IL 


15.  Social  Securrtv  Number 

iTTTTTrTl 


16.  Legal 
Residence 


7.  Geographic 

AvailabilitY 


8.  Are  you  a  US.  Citizen? 

(Check  one)      ^__^ 

I  YES      I       I  NO 


9.  Veterans' 
Preference 


10.  Birthday  (MM.  DO.  YY) 


11.  Completion  Date  of    |  |l2a.  Present  Telephone-//)c/ude4/-ea  Code 


1        1      M       i       i       i       i       1       M       i 


12b  Overseas 
Country 

City 

_ 

13.  Permanent  Telephone-/nc/ude/(/^ea  Code 


14.  Mailing  Address  {Hems  14-18)-Street  Number  and  Name.  Apartment  Number 


1    1    1    i    1    i    1    1    1    i    i    i    i    I    I    i 


Lii  !  i  rrrn 


16.  State 


17.  ZIP  Code 


~T f f 

_i L_ 


-1 1 1_ 


18.  Foreign  Country 


,18a.  Overseas  Pcstal  Code  !l9  Permn.npnt  AHrir^c  it^m.  fa,7?i-c-.p,  Nj^ber  ar\d  Name.  Apartment  Number 


Mil 


J_i 


[20.  City 

a: 


J21  State  1 22  ZIP  Code 


1 ! 


lLXJLi  i 


I  i 


!  iTT  i  n 


23.  Unf.srs.T/ 
School  


Department    - 
City   


S'r.e  0'  County 
'university 


Depart  rrent 


24.  Graduate 
Degree 


25.  Other 
Grad  Degree 


;rad. 

27a.  If  you  will  require  special 
physical  arrangements  or 
assistance  at  the  regional 

screening  panel,  please 
Check  this  box.  You  will  be 
contacted  and  preparations 
will  be  made  in  advance 


.^  ^esi^ed  t^eg.c-a;  Sceeriirg  Pane!  LxjUon  (See  Instructions  "vz<e  check  only  one  regional  location.) 

C^  :3oa  Pt,  en 


flfianta  Region 

-J  ^I«3''  -.3,  a/^ 

G  Orarac,  ^1. 

San  Francisco  flegion 

-J  ..OS  .Apgeies,  CA 

J  San  F'-anciscc  GA 
3Seari#.WA 


Phiiadeipriia  Regie 

3  Phibd*:iDhi3,  PA 

GPts:.r-,,PA 


•H 


i^  Ml 


u: 

J    -.     .   IS.  IN 

-. '     V'    7,  MO 
QSL  Louis.  MO 
Q  Twin  Cities.  MN 
a  Wichita.  KS 


Dallas  Region 

Q  Albuquerque.  NM 
Q  Dallas.  TX 
Q  Denver.  CO 
a  Houston.  TX 
Q  New  Orleans.  LA 
Q  Oklahoma  City,  OK 
Q  Phoenix,  AZ 
Q  San  Antonio,  TX 


Washington,  DC 

Q  Washington,  DC 

Europt 

Q  Federal  Republic  of  Germany 


OPMFomitaao 

RMMJMIfin 


if  1^  4  " 
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Nu-e  ,.J£'    ^  'S-    Mil 


Social  Secwr:*y  N^r^Der 

jIIIEIIi 


B.  KNOWLEDGE  AND  EXPERIENCE 

.0  :  ^.  ^  V-  -  V-     -y    r.  .-  .el  courses.  You  may  list  courses  you  anticipate  taking  d.- ng  '^e  -exi  ^cacar  c  -.e-:^. 

CORE  CURRICULUM  COURSES 


EMPHASIS  OR  SPECIALTY  COURSES 


— — - - 

.^ -- --   - —  "" 

1 

,   ,-     -..-    — 

— 

,^.„.^.„^, 

^. 

20  ^  3-  •"-  -.~^^,-  :•  graduate  level  courses  taken  or  projected  by  graduation  in  eicr  sjo,ec-  area 

1  p.  Ki,.  nr  '^-.'e^rimfnt  Administratiofi/Managernent 

1.  Governre-;  ?'0Cu'er-:eni'Contrads-Gra^'s 
m.  International  AHairs/Admi.mstrat.c' 
n.  EduCJtion 
0  Internationa!  Economics 

H    ^    "-^   ^  '^  ' ..  3 

q.  Cfinnina:  v-s'jce 

'  Cc-DC-aVv-e  Pontics 

s.  Public  Heaffi  or  Heattti  Admmistratior 

t  Urc-r.,  C**'  ar^a'or  Regional  Admmistratioa/Managennent 

u.  Humanities 

,  Cr'.er  Subject  Areas  nc:  i.steo 

K    r_„_,^_^      2--^    j-H/nr  noginnal  Planning 

r  3  c  -ac^-,  •,'--Tg---^ent/Aomirii$tfaiKjn 

H  ».T  --.  s.::-  --a=,rr|vJrQnmental  Sciences  and  Policy 

e  informatic-  3*s*e-5  Va'.agement 

f  Cc^;:.'-;'  5.;  e-:=.  Application 

^  „.  -T-  3..5-^--pc^*  :: or  Relations 

h  TeC'c ::7,  :";  "oenng/ArchJtecture 

,  t.r^^~aZ   "-.-' A",;ountinQ 

S,--<;pT-'-  ',',-'^'-H$ 

_ 

p(    .conon.,C3 

3:  .«3s  3  c.r 


-a-3hip  part  of  your  graduate  degree  requirements'      VE3 


NO 


/B  "4  3C-  1    c  -': 


>d  subject  of  your  thesis,  dissertation,  or  rra c  acace--  c  resea-ch  work. 


■— '—  — ■ 
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1Il_1 


52,  PROFESSIONAL  EXPERiENCE 


■^.>-:^ons) 


a  Federal  ;Non-Mi:;ta'V; 

il'^c:uc;es  federai  Gcve:"-e.'-' 
Congress  o"a'  EfT-pioyr-e-t 


D 


&  Private  Sector 

(Indices  Sei:  E"  Dloymerrl) 


D 


c.  state  Q[  LQcal 
(Includes  State  > 

Goverrme^is  An. 
Public  Aje^'Ces) 


■■'e'.-;::vemmental 


j       I    d.  Educational  [       I 


^tol-for^f^rolU 
C  ga;  rations  or  Associations) 


D 


f  A,''Tied  Serv'cei 


;-^ca  c  .a. 


•nislration) 


:;3.  If  yoj  have  ;ved  overseas  for  more  !han  3  ^c-t'-.s,  c-ecx  3ppr3;)r.a:a  box: 

L.    S-.S'T'onihs  : 6-'M  .-G-ths  Q    1-3 years 


D 


rro'w  [•'"■&!"  3  ybars 


34^ 

.osCen-'C  > 

(.low 

edge 

S£«Ken, 

E-xceiiP'-t     Good         Fair 


J  P  R 

■■■ri  Immm^  !■■■[( 

i  i:                  I  >                  i 

I ]  [   J  [_^j 


r; 


>6  -:.:;.'€:  *. 'lowsp'r'ge  Ettwience 


Written: 


38.  Please  check  your  proficier.cy  Wftri  the  Soiiowir.g  r>pes  of  computer  scttwais  and  programming  languages: 


Fair 


bcc;:er;:       u. 

xi          Fair 

f.  BASIC 

Q  PASCAL 

LCOBa 

j-"c- 

Excelient      Good         Fair 

a.  Word  p'occssing 

QM_ 

..■..J 

■     ■ 

b  Database 

Jl.. 

[ :■:. 

■ 
■ 

■     ■ 

c.  Spreadsheet 

■     ■ 

d,  Graphics 

■     ■ 

e.  Operating  Syste.Ts  (DCf .  UNIX) 

■     ■ 
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C.  ACADEMIC  BACKGROUND 


40  Same  and  location  iCty,  S:ate,  ra  2  ^  Z^x^  ^ 
known)  of  al!  colleges  or  u-^ers;-.:es  are-.le'l  be- 
ginning with  /our  Cjr'gnt  scooi  a^-^d  ^o'«  "■;  '■-3^'< 


Dates  Attended 


From 


To 


i5e-^es:er= 


Maior 
Field  of 
Study 


GPA      Degree  T;!:e  and 
and       Year  Received,  or 
Scale     Month  and  Year 
Expene'^ced 


D.  WOflK  EXPERIENCE  I 

i^    Inbtocksa-^  desc'oe^nda.a    yc.f  ^c- 9.^:«- ^-ce   P  ease  acoD.n;  (or  AuL  time  over  the  past  tC  years,  or  s.nce 
4..  inDWCKS  a-8,  ^es.c,  w«    .  j«  :■    r—  ,..,-,.,<.,, -..^. -.^  ahmi  nroa'-ession  in  your  work  assignments,  t: 

^'  ^In'c^;^.;  ";J!^a;'  e.a:-.^'s  -ne  sec.,  a^c  ,a.e:  c,  your  ^es;xr.s.b.,ity  and  your  relator^ship  to 

;^^:S«?^eip  descrL  yc.r  ^  Please  '  s-  ,c ■  .0-.  e.::.-  e^ce  ^  c^rono^g-ca!  order,  begmr^.r^  w.h  yo.r  .est 

pb.  Do  f^ot  submit  agency  or  cc-pa-^v  :«s-o'^  ...r-:ptions.  Devr-  oe  -e  exoone'^ce  m  you  own  words. 


"8 

Other 


May  itx^uiry  be  mace  of  your  prese-:  e- 
your  character.  q-a!if,ca'icns,  and  -aco 


;arding 

;,~9nt? 


YES 


NO -_ 


n 


a  Name  and  Compiete  Aadress  -J  En^D'oyer 


Dates  Employed 
From  To 


Salai7  or  Earnings 

;  Beg.nnmgS 


Avg  Hrs  Per  Wk 


Per 


If  Federal  Ser\-!ce,  Civuar 
c  Mtiita^  Series  2oce 
R2,p.K  iP.c  Caie  ci  -is: 
Promotion 


'loc!  "^itie  of  Your  Position 


Name  and  Phone  Number  of  .rr^n-.ecjta  Supenrisor 


Nurr.Dtf  3"!C  '<,.rid  of  E-nplcyees     ,  K.nd  of  Business  or  Ofgamzati 

You  S..,pe'V'se<: 


Reason  for  Leaving 


Description  of  Duties. 
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Social  Security  Number 

1 

1 

D^  WORK  EXPERIENCE  Continued 

::  \2~-e  a-d  C;^;;:e!e  Aa.ress  j'  E''^p:.:,u! 

Jutes  Employed 
From            To 

Salary  or  Earnings 
Beginning  $                  Per 

Ending      i                  Per 

Avg  Hrs  Per  Wk 

or  WiMiui'y  Series,  Gfade,  or 
Rank,  and  Date  of  Last 
Promotion 

Exact  Title  of  Your  Position 

'^a-e  r:  -~':  e  »vumberof  Immediate  Supervisor 

Number  and  Kind  of  Employees 
You  Supervised 

Kind  of  Business  or  Organization 

PC-''   r  " 


c.  Name  and  Complete  Address  of  Employer 

Dates  Employed 
From           To 

Salary  or  Earnings 
Beginning  $ 

Fnriinn        % 

Per 

Por 

Avg  Hrs  Per  Wk 

If  Federal  Service.  Civilian, 
or  Military  Series,  Grade,  or 
Rank,  and  Date  of  Last 
Promotion 

Exact  Title  of  Your  Position 

Name ;-.:  ?rc:-e  'y^-t;-  oi  Immediate  Supervisor 

Number  and  Kind  of  Employees 
You  Supervised 

Kind  of  Business  or  Organization 

=  eason  for  Leaving: 


Description  of  Duties: 
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Sec  a:  SBC-^'ty  N^.TDer 


"J 


D.  WORK  EXPERIENCE  Continued 


d  ^iame  and  Complete  Access 


A.-tr^r-^C      -4 


/ef 


Dales  Employed 
From  To 


ff  -ede-!'  Sf--ice.  Civilian. 
o(  Mitarv  Sees.  Grade,  or 
Rank,  and  Date  of  Last 
Promotion 


Nane  and  Phone  Nurroer  c*  ^~r,e<;.;te  S.-p*"visor 


Beg.r.M„ig  $  Per 

["c,-;      $  Per 


A. 3  Mrs  Per  Wk 


Lac!  Tilie  of  t'olt  Pos:t.c" 


Number  and  Kind  of  Emp:C,^^es    I  k,  -d  of  Busmess  or  Crsamzation 
You  Supervised 


I 


Reason  for  Leaving 


n(«:^not!on  cf  DLi:.es 


e.  Name  and  Complete  Aodress  of  c-";  c 


from 


io 


Sjiar/  0.'  tarr.ings 
Beflinning  $  Per 


Ending     $  Per 

If  Federal  Service.  Civilia'^ 

Of  Military  Series.  Grade,  of     L«act  ntie  of  four  Posuion 
'U;  «   id  Date  of  Last 
Promotion 


Avg  Hfs  Per  Wit 


Name  and  Phone  Number  of  im^me-date  Sup<?'Vis:r 


N^-^bef  and  K^rvi  o^  [Tiptoyees      Kind  of  Business  or  Organization 

Yiu  Super/is ed 


Reason  for  Leaving 


Oescnption  o1  Duties; 
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Name  (Last,  First.  Ml) 


Social  Security  Number 


m 


E.  ACTlvmES  AND  ACHIEVEMENTS 

42.  List  the  ~  ap  :;  >  ;,e  -  D.siness,  and  professional  activities  in  which  you  have  participated  during  the  past  five  yeare. 
Describe  tne  extent,  auration,  ana  level  of  your  involvemertt.  Also,  list  any  awards  or  special  recognition  you  h  f.  .-  ©ived  for 
these  activities.  Do  not  list  any  information  that  you  included  under  hem  41 -Work  Experience. 


4o  L  s;  any  cjtsa-d -g  accc^p''^'  e-  flnts.  suc^  a-  a  *  a  rds  or  publications,  not  nfientioned  above.  (Maximum  10) 


ISS 


19  93 
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Nara  .Las',  F  'st.  Mi 


Sec-'Ty  N-jT-bv! 


UJ 


J 


F.  Thefciow-rg  q.est.c^s  a^e  desg-ed  to  g  .e  "e  se'edion commiree  a  serse  of  C)  your  profess-orai  interest  :n  tre 
Fecerai  serves  ard  yo^r  ^or  vatc-  'cr  a  P-e-iCe'    i  Management  I'-e^'-s'-p:  ar-d  .;2)  the  quality  of  yourthink.ng  and  wr:-,-g 
abc'.t  ^ss-es  of  pubic  pc^c/  a-d  p'og-a--  -a- .jq«-€r  ;  The  answers  to  these  questions  must  bo  typed  in  the  biank 
spac«  provldad  after  each  question  ;no  additlcna!  sheets  win  be  accepted). 


Item  44:  Exptain  w'^y  yOu  a^e  see*  "g  «"""/  'c  '~ 
wch  vou  nte^d  to  ccf^'b-'a  'c  z..t^c  'jervica. 


eral  service 


'^jb  v".--'  career  r-e^ests.  a"d  explain  t^.e  ways 
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Name  (Last.  First,  Ml) 


Social  Security  Number 


I    I    I    I    i    I  1 


45;  Selec*  a-;:  n  ^aiyze  an  issue  of  public  policy  or  program  management  which  is  particular  concern  to  you.  Your  discussion 
shoL  d  be  '-  '^  e  form  of  a  policy  recommendation  and  should  include  a  factual  descnption  of  the  matter  at  issue,  your  ooinio-^ 
'^n  it.  youf  recommendations  for  changes,  if  anv.  and  the  reasons  supoortina  vour  opinion  and  recommend''*''^'"'- 
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Social  Security  Number 


A.-iswe*  te-^s  igr  SC  y^  :;^2rK;  a.^  '»'  "  "^s  ofoper column 

4£    veterars  P-^wrence  _  ^  ,  -       ^ 

A.  Mav«  fxj  served  or  act)-*  ol^  ji  »«  United  Suies  M-Oitary  Servtoe?  «  yoor oniy  acave dury  *ai  r^  .r^  ,n  r«  ri»)sefv«s  oi  .ajor.aJ  '^a^^ 

»is*«r  •*^"   t  "NO"  go  ID  leoi  47 

B  Aer^  ^oo  vaxxat-y  iscr.ar;»x3  T:^  t^e  military  service''  If  yoor  tisrfiarge  was  changed  to  nxjoorabte-  or  •^one'aJ-  by  a  D-v^a'^e  acN^ew 
Beard  ars««r  -vES"  "l!  /ou  recsfved  a  demerxry  disctiarge,  answer  -NO"  It  "NO-,  explain  i\  Item  49be!G«      -incae  ffie  3ax  arc  -,;«  af  as- 
srar^  fo^i  "Bcetv^d    » 

Nole;  A  a>r>.vrbc*i  oi  a  '.-^f^g  ao«^  ^;;t  -+<>=', %.i-  *  Tiean  you  cannot  be  appointed. 

i'  Xrr^  T«  asi  'C  i«an  •er'?  /<x  v>x)  -:'•'  .a."  .•    t  -y     -y  reason,  did /oo qtut after l)etng toW I^at  y'-.  *o^idbe  Sred  or dd]^ IMM byrnutial 

ajreement  ftecat^sa  3<sc»aficofot»r-5'   '-•:,.    «r  4.  ,n  Item49  beiow  kx  eacftiob  (a)  *w  name  i-".- access  C  ?ie  em(>toyi«r(b)  •wappiwo- 
-naB  aaiB  fxi  efl  T«  cc  and  :   ti«  rea-^r:  ijwtiy  jfoo  left 

4d  Wh«n  •n«»«r(r>g  qu^tkjn*  A.  B,  C.  D  tnd  E.  include  cxx^^icdon*  rw«.ji1lnfl  from  •  pi«a  of  rtoJo  conlendr*  (no  contMS).  You  may  orT-.:t 

raftc  f»»«  o»  $^00  X  Of  «ss    2;  ar>  -r>-j!x:T  .-j!  .,*  -:..■-•■  i,:  ■.-t.yi  , ■  ..r  16m  binhday.  (3   ,)-/  ^:.^y'.r  o'  -aw  :::>.^ -nltid  »'lcr«  ,oor  -.etr- 
tir^jyay  iCirarty  aecxjed  r  u.*»o,b  -x»-^  o'  ^rxm  a  YouihOttender  law.  (4)  any  conviction  set  as-oe  urof"  ?■*«  -*>--ii  '; 
sif^iar  3ia»  aw    5 ,  ary  ^cx^/icrtjor  *'ovt  ■"■  ixa  *as  eipunged  under  Federal  or  StaB  iaw 


Yes  No 


CDr9f:to^s  Act  'X 


A  "a.«  (oo  »»«  !»?r,  xirvciw  }'   y 'orx«;ed  collatefal  tof  any  tetany  violadon' 

Gt-ne'-^  ,   a  'etcry  s  oe'-r^'C  as  ary  Axison  o»  law  punisf«t>le  by  impnsonmeni  of  longer  tJTal  one  yea- 
T«arcrs  .^r>de<  Sa»  aw  «'-icr  ,ir<»  .---.i'^oe  by  impnsonmenl  ol  two  years  or  less. 


i.:i-C'  to'  •i:'  .;)E 


ec  ~'.s<.» 


3  -vi.«  <cu  »v«r  De*^  ocr.ct.-' :-;f  jf 'd'-v.  ted  collaBraltor  ar ,  '^•ea-- »  jf  explosive*  violations?.. 
C  A/0  (Ou  now  ^noef  :^a/5e5  'o*  t-y  .noaoon  of  law? 


C  Zi^rrMj  te  as;  10  y«a'«  "ja»  yoo  forfeited  collateral,  been  convicted,  been  impnsoned.  been  on  probaticr,  c  Dt* 
rtDtanof^s  "^OcxteO  r,  k.B.o/  C  act:  «     


3r>  ^.arc-*:) '  _»3  ^«;!  .nciu3e 


E  i-ia«  ro<^  svw  Deen  so^  vt  »c  : »  a  •^itta'y  oourl-marllal?  If  no  military  service,  answer  "HO" 


F  Are  fcxj  d«*lnqu«ot  3/>  a'-y  'notysi  >  t/  '    >ol<ip  rlphnquenoes  ansing  from  Federal  ii/-:  -^''s   -Ht^-M>~ienr  o(  oe^eii^s  a/->a  oiref  aec:s  to 
rm  J  S  Gc'.emrnert  pivM  apSo/.!  :"•  -"-v"  i.  ,..r  j    -yi  or  rsured  loans  such  as  irvder.;  ax,^  -jo-ie  ^cv^.jgti  fears,     

r  YOUANJSWEPED-YES- TO  A,NY  PA?' 'Jf  :'t:M  13(A-€),GIVEDeTiULS  •••«   "  M  43  BElOW  ^  ar  eacn  ^cat.c- wrte  tie   ;':d2te  ;2) 
d-AT^e,   3,>ace   ,-»   c»>rT  anc   5   act>or.  a^.^^    -or  qs^sOon  48  (F).  ptoeseexpia/' r« -.pw   *r^^  anci  ar^urt  ot  1-«  OeHinqueocy  Of  default, 
*x3  Steps  rxj  a/^  a>i.n<3  "c  ac-'xr!  •i?"or  or  repay  l^e  debt  Give  any  identification  number  as!^:xia-«;  *'9-  ?«  cSew  a.'x!  !he  address  ot  a-«  Fedefal 
ageocy  :rvot>.w3 


»9  Aoo::'  aj  space  'ex  arswc^  'A-r.  ro  lumber  to  whK*!  eac*i  answer  appSes.  If  you  n««d  mors  »pacB  '.ndudB  your  r.nne  ar4  SSN  Dn  anac^od  sreo" 


UMI 


liC  S^rjture  Ceofic3t)<x<  arxJ  Retc.ise  ot  r'-:/~al)on 

YOU  MUST  SIGN  "THIS  APCJCA  iCN  -'esd  ~e  (olowing  carefuOy  before  you  sign. 

A  'aiS8  s'jtemer;  or  ary  sa."  :•  •  :;ij  ict«t,i50fi  .-nay  be  gnounds  tor  not  hiring  you.  or  (or  finng  yc"-  i'f'  ,'x  >-^.r'  -v^r.   A.v;:   .01.  -ay  be  Durisf-«i  Oy  f.ne  Of 
r-p"so<'i^ie<ii ''^  J   ~,o(»  'ne  '?   '■^jc-S':,'    'XI). 

1  yoo  are  a  rraie  oorr.  ane*  DecEf  oef  31.  1959.  you  must  be  registered  with  »ie  Selec«ve  Secrtca  ;  ,'::t:t^  ot  .ave  ^  ysifc'  etf^psc  r  oftef  tc-  3e  'j-ig  *:*;  'o' 
Federal  ■w^ijcy'^iert  v^,^  »,,i  ^f,  -orx;rtxJ  to  oerBfy  as  ic  yoor  status  at  the  nme  of  appo.-''tr"e^t 

I  under Jttnd  twal  ary  .rtor-^atxx'     ;:  .v  -,.;i/  be  invesOcatBd  as  allowed  by  Saw  or  Prei.-»jf  z.u  xt>  -  t-.,:,  tm  pfo«x»:"  t  aj'-'^cses  o(  tie  FoOeoi 
Gci^frTTefi!.  arc  "•■ay  be  .s*<  ,r  s...;X''^  :i  tie  PMI  selectKxi  process 

I  conMot  B  t«  '(mass>  oi  rto<— at;;)r  iCCK,t  my  ability  and  fitness  tor  Federal  employment  by  employers  scfioo'?  la*  e-nloroeo^^'^t  a^ences  ar^  ctf-<y  ,nc5- 
vO-ais  or  -yganiiaacyi ,  Tv<»5-j-;.-it:y  >Kv;>rp«>J  '.atfing  specialists,  and  other  authonzed  employee*  of  t«  Federai  Ocv^r^prerl 

I  coritart  !o  J^e  -^«as«  ;i  r';,f"--i -■,■<-  ^^c-I  T>«j  satus  of  my  application  to  university  otfkia;' 

I  c»ft)ty  JxaL  «>  tw  se^t  0!  -^y  «/x3v<ie<^e  and  belief,  all  ol  my  stalBments  are  true,  correct  corr.ptbB.  arO  .-^ade  .r,  gooc  "aTi 


b^natLra  S^''  3*^  dpp'cjuon  in  da'*  in*^ 


B(l.U»«3  COO€  02S-<31  -C 


OaB  S.gr«c; ;  vt3.'lt^,  Day,  Yaw; 
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Form  Approved:  OMB  No.  3206-0(M2 

Institutional  Nomination  Form 

The  Presidential  Management  Intern  Program 

Important  Note:  This  form  must  be 
completed  for  each  nominee  and  attached  to 
the  student's  Application  Form. 

1.  Name  of  Nominee 

Social  Security  Number 

I  certify  that  the  above-named  student,  an 
applicant  for  the  Presidential  Management 
Intern  Program,  is  a  student  in  good  standing 
of  this  university,  that  this  person  has  shown 
a  clear  interest  in  and  a  commitment  to  a 
career  in  the  public  service,  is  currently 
enrolled  and  is  expected  to  receive  an 
advanced  degree  during  the  current  academic 
year.  Furthermore,  I  certify  that  this  student 
has  been  selected  using  competitive 
nomination  procedures  and  has 
demonstrated  academic  excellence,  sound 
judgment,  capacity  for  leadership,  and 
potential  for  future  professional  growth  and 
development.  Finally,  I  certify  that  this 
individual  is  one  of  the  very  best  students  in 
this  university  program  and  upon  completion 
of  this  program,  vkill  fully  meet  all  the 
criteria  to  be  a  nominee  for  the  Presidential 
Management  Intern  Program. 

2.  Full  Name  of  Dean  or  Department 

Chairperson  Md»,ing  This  Nomination 

3.  Name  and  Address  of  Academic  Institution 

4.  Title 

5  Name  of  Graduate  School  or  Program 

6.  Signature  of  Nominating  Official 

7  Date  [month,  day.  year) 

8.  Officp  Phonf  \umber  [including  area 
code] 

9  V\  nv  was  this  individual  selected  as  a  PMI 
nominee'  What  criteria  were  used  for 
nominee  selection  and  how  dews  this 
candidate  meet  them? 

10  What  do  yo'.;  see  a.s  this  student  s  greatest 
g.Tjwth  or  imprdvpment  during  the  period  of 
hi.*  her  graduate  education'  What,  if  any,  are 
the  student's  weakjiesses' 

11.  Please  supply  a  brief  narrative  citing 

s  pen  fir  examples  of  the  student's  strengths 


in  the  an»as  of  intellectual  ability;  judgment; 
ieadership  and  wiUingneM  to  assume 
resfwn? ibii'.tv   ability  to  work  effectively 
v*i!h  others,  commitment  to  .oublic  service; 
and  personal  mitiative,  such  as  that 
demonstrated  in  overcoming  social/economic 
barriers  in  achieving  education. 

Form  Approved:  OMB  No.  3206-0082 

Independent  Evaluation 

f'  e  F'residential  Management  Intern  Program 
Name  of  Applicant:    

The  Presidential  Management  Intern  (PMI) 
Program  seeks  to  attract  to  the  Federal  service 
outstanding  men  and  women  from  a  variety 
of  academic  disciplines  who  have  a  clear 
interest  in,  and  commitment  to,  a  career  in 
public  service. 

The  above-named  individual  has  been 
nominated  for  the  PMI  Program.  A  limited 
number  of  finalists  (approximately  400  in 
recent  years)  are  selected  each  year.  To  assist 
in  the  selection  of  interns,  the  Office  of 
Personnel  Management  and  the  PMI  Review 
Committee  would  like  your  evaluation  of  the 
nominee's  personal  characteristics  and 
potential  for  public  service.  On  what  criteria 
do  your  judgments  rest?  How  does  this 
candidate  meet  them?  We  urge  you  to  be  as 
candid  as  possible,  citing  any  particular 
incidents  that  illustrate  the  nominee's 
maturity,  initiative,  and  (wtential.  Your 
prompt  submission  of  this  form  will  be  most 
helpful,  as  the  nominee  can  neither  complete 
his  or  her  application  nor  be  considered 
without  your  remarks.  You  should  be  aware, 
however,  that  this  form,  including  your 
identity,  is  subject  to  release  under  the 
Privacy  Act  and  the  Freedom  of  Information 
.^ct,  and  upon  request  will  be  shown  to  the 
applicant. 

Your  evaluation  will  become  part  of  the 
nominee's  confidential  file,  intended  for  use 
by  the  PMI  Review  Committee.  Please  return 
this  form,  plus  any  additional  sheets,  in  a 
sealed  envelope  to  the  nominee,  who  will 
submit  the  sealed  envelope  as  part  of  the 
completed  application  package. 

Thank  you  for  your  cooperation. 


Name 

fFirst  Ust,  Middle) 

Addrv 

ss;  Street  City,  State  and  ZIP  Code) 

Title 

Bus.n 

*ss  or  Occupation 

Howl 

ung  have  you  known  the  nominee? 

In  what  capacity  have  you  known  the 
nominee? 

Signature 

Date  Signed 

Please  continue  on  reverse  tide  of  this  page 
and  use  additional  sheets  if  necessary. 
PMI  Survey  Form 

The  Presidential  Management  Intern  Program 
Name  (Last,  First,  Middle  Initial) 

Social  Security  Number  (SSN) 
Important  Information 

You  are  requested  to  complete  this  form. 
The  data  you  supply  will  be  used  for 
statistical  analysis  only.  Submission  of  this 
information  is  voluntary.  Your  failure  to  do 
so  will  have  no  effect  on  the  processing  of 
your  application.  This  form  is  authorized  for 
use  by  the  Office  of  Personnel  Management 
ONL'Y.  This  form  will  be  separated  from  all 
other  application  materials  at  Educational 
Testing  Service  prior  to  any  screening  or 
evaluation  of  individual  nominees.  This 
information  will  not  be  transmitted  to  OPM 
until  after  the  screening  and  selection  phases 
of  the  PMI  process  have  been  completed 

Your  Social  Security  Number  (SSN)  is 
requested  under  the  authority  of  Executive 
Order  9397  (November  22, 1943)  for  the 
orderly  administration  of  personnel  records. 

Public  burden  reporting  for  this  collection 
of  information  is  estimated  to  take 
approximately  two  minutes  per  response, 
including  time  for  reviewing  instructions, 
searching  existing  data  sources,  and 
completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  U.S. 
Office  of  Personnel  Management,  Reports  and 
Forms  Officer,  Rm.  500,  Court  House  Square. 
2300  Clarendon  Blvd.,  Arlington.  VA  22201. 
Race  and/or  National  Origin 

The  categories  below  provide  descriptions 
of  race  and  national  origins.  Read  the 
Definition  of  Category  descriptions  and  then 
check  the  box  next  to  the  category  with 
which  you  identify  yourself.  If  you  are  of 
mixed  race  and/or  national  origin,  select  the 
category  with  which  you  most  closely 
identify  yourself.  NOTE:  Please  mark  only 
ONE  box! 


Name  of  caie90<y 


Definition  of  category 


G  A,  American   odian  or  Alaskan  I  A  person  hav\ng  ongins  m  a^iy  o*  tn«  ,3rigir«,'  peoples  of  North  America  arid  wN:  -A^Ui'-ji  rof./a'  :%'  •: 

NaDve  :      fication  ttiroogh  comn^iuniry  rftcogn.tton  of  tnto  affiliation. 

n  B  Asian  Of  Pacif-.c  isianoef         '  A  person  r-iaving  ongms  ir  a^  of  tn«  wigina,  ;>€H3pt«s  o«  lh«  Far  East.  Southeast  As,^,   -^.e    'KLa-    ^  ,.:•  ,. -  - 

^ent.  Of  the  Paahc  isiarcs    ^or  exampie   tniS  a-ea  includes  China.  India.  Jaoar.  •,  ,^*te    r>«  i-'u.^^r*  .5 

iarxjs  and  Sanrioa 
□  C   Black,  not  Ot  Hispanic  ongin     A  person  raving  ongins  in  any  of  tne  &aci>  -a..,.*  j-rKn-s   -.'  A*-;,;i    •>-,:<.    >,.,<.  ->::.'  ■, .,:-,>:>f  :-e-;<-v-.5  r^  M<sr' 

can   Puerto  Rtcan,  Cutian   C^ntrat  ex  Souv-  K^'-'e-'Z.Ar     ■■    .•♦■>«■  '■•.(■a --'S-  ^■.j^-./h^   ,v    ,"ji'",s 
D  D  H.spank; A  person  of  Mexican,  Fijeic  Ricar   Cubar   r  e-'itrdi  or  SckjOi  Amencan,  or  other  Sparush  cuJtures  Of  ongtns. 
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Hane  of  category 


DefinttJon  cA  category 


D  E  WNtt  not  ot  Htspartc  ortg<r  i  A  pervxi  ^avtn^j  c^.ns  r  ary  of  9^  odginaJ  peopte*  o«  Europe.  North  America,  w  the  MkWIe  East   This 

ooee  riot  irciijcJe  pefs->r«  ;>(  Me*x:ar  Puerto  Rtcan.  Cuban,  Central  or  Sooth  An-^ncar.,  or  otTier  Sparash 
curtufM  'Of  ::x'-gins 

C  F  Other  *  person  not  loduded  r;  aiX/ff>w  category. 


St-if-:deni;rK:at:i'in 


fdnrhi-ap 


(5>ee  instructions  a.'id  Pr.vacy  .*>l! 
informaiion  or.  reverse) 


Last  Name,  First  Name,  Middle  Initial 


Birth  Date  (Mo  /Yr 


Social  Seruntv  Number 
Enter  Code  Hcr^ 


UMI 


Definition  of  a  Handirap:  A  person  is 
handicapped  if  he  or  she  has  a  physical  or 
mental  impairment  whuh  substantially 
limits  one  or  more  maior  life  afr'ivities  has 
a  recx)rd  of  sui  h  impairmon;  or  is  r<»garded 
as  having  such  impai.'-ment.  Thme  handicaps 
that  are  to  be  r^'ported  ans  listed  twlow  ((o<ies 
in  numbers  1  J  througi",  ^i   In  trie  case  of 
multiple  impairments,  choos*  'he  code 
which  describes  the  irr.pairTnent  that  would 
result  in  the  most  subsianiial  limitation. 

To  the  Empioveo  Seif-identification  of 
handicap  status  .s  ess*n'ial  for  effective  data 
collection  and  analysis  The  information  you 
provide  will  t)e  us*»d  for  statistical  purposes 
only  and  will  r.ft  i,i  anv  way  affect  you 
individually  Whue  self  identification  is 
voluntary'  your  ( (Hip*?ration  in  providing 
accurate  mfornwtiD.T  is  critical. 
01     I  do  not  w!s.^.  'o  identify  my  handicap 
status  fPlease  rmd  the  empiovf^  note 
above  and  thf-  revfrse  side  of  '.his  f'-r-n 
before  using  this  code  i  fNofe:  Your 
personnel  officer  may  use  this  code  if,  in 
his  or  her  ludgmfnt  viu  ustKi  an  incorrect 
cfxie  ) 

05  I  do  not  have  a  handirap 

06  I  have  s  handicap  Du'  .t  is  not  listed 
bpiow 

Speech  Impairments 

U     Sever*  speech  malfunction  or  inabilitv 

to  speak,  heanni?  is  normal  iExr.mpi''s 
defects  of  articulation  funciear  language 
soundsl.  stuttering,  aphasia  limpaired 
languas(e  function!,  laryngectomy  Iremoval 
of  the    voice  box  jj 
Heanr.g  impairments 

1 5  Hard  of  hfanng  'Tito!  dfv.fness  in  one 
ear  or  inabi:,tv  tr<  heKir  ordiniiry 
eonversation,  correctable  with  a  hearing 
aid) 

16  Total  deafness  in  both  ears,  with 
uaderstanddbie  speech 

17  Total  deafness  in  both  ears,  and  unable 
to  spea»  clearly 

Vision  impairments 

22  Ability  to  road  ordinary  size  print  with 
glasses,  but  with  loss  of  peripheral  (side) 
vision  'Festnrtion  of  L^e  visual  field  to  the 
extent  that  mnbihty  :s  affected —  Tunn,''! 
vision"  i 

23  Inability  to  read  ordmarv'  sire  p'ln'    -lot 
correctable  bv  glasses  iCan  read  oversized 


print  or  use  assisting  devices  such  as  glass 
or  projector  modifier) 

24  Blind  In  one  eye 

25  Blind  in  both  eyes  (Not  usable  us;  m 
but  may  have  some  ligh  >  pf^fpuon) 

Missing  Extremities 

27  One  hand 

28  One  arm 

29  One  foot 

32  One  leg 

33  Both  hands  or  arms 

34  Both  feet  or  legs 

35  One  hand  or  arm  and  one  foot  or  leg 

36  One  hand  or  arm  and  both  feet  or  legs 

37  Both  hands  or  arms  and  one  foot  or  leg 

38  Both  hands  or  arms  and  both  feet  or  legs 

Nonparalytic  Orthopedic  Impairments 

(Because  of  chronic  pain,  stiffness,  or 
weakness  in  bones  or  joints,  there  is  some 
loss  of  ability  to  move  or  use  a  part  or  parts 
of  the  body  I 

44  One  or  both  hands 

45  One  or  both  feet 

46  One  or  both  arms 

47  One  or  both  legs 

48  Hip  or  pelvis 

49  Back 

57    Any  combination  of  two  or  more  pars  of 
the  body 

Partial  Paralysis 

(Because  of  a  brain,  nerve,  or  muscle 
problem,  including  palsy  and  cerebral  palsy, 
there  is  some  loss  of  ability  to  move  or  use 
a  part  of  the  body,  including  legs,  arms  and/ 
or  truck) 

61  One  Hand 

62  One  arm,  any  part 

63  One  leg,  any  part 

64  Both  hands 

65  Both  legs,  any  part 

66  Both  arms,  any  part 

67  One  side  of  body,  including  one  arm  and 
one  leg 

68  Three  or  more  major  parts  of  the  body 
(arms  and  legs) 

Complete  Paralysis 

(Because  of  a  brain,  nerve,  or  muscle 
problem,  including  palsy  and  cerebral  palsy, 
there  is  a  complete  loss  of  ability  to  move  or 
use  a  part  of  the  body,  including  legs,  arms, 
and /or  trunk.) 

70  One  hand 

71  Both  hands 

72  One  arm 

73  Both  arms 

74  One  leg 

75  Both  legs 

76  Lower  half  of  body,  including  legs 

77  One  side  of  body,  including  cne  arm  and 
one  leg 

78  Three  or  more  major  parts  of  the  body 
(anns  and  legs) 


(>ther  irr.pairments 

80  Heart  disease  with  no  restriction  or 
limitation  of  activity  I  history  of  heart 
problems  with  complete  recovery) 

81  Heart  disease  with  restnction  or 
limitation  of  attiviry 

82  Convulsive  disorder  fe  g.,  epilepsy) 

83  Blood  d.sease  le  g  ,  sickJe  cell  anetnia. 
leukoma,  hemophilia) 

84  DidL-etos 

86  Pulmonary  or  respiratory  di-sarders  'e  g  , 
tuberculosis,  emphysema,  asthmaj 

87  Kidney  dysfunctioning  le  g  ,  if  dialysis 
(Use  of  an  artificial  kidney  n->cc  h:nel  is 
required/ 

88  CauiGT—B  history  of  cancer  with 
complete  recovery 

89  Cancer— undergoing  surgical  and/or 
medical  treatment 

90  Mental  retardation  M  chron.c  and 
lifelong  condition  involving  a  limited 
ability  to  le<irn,  to  be  educated  and  to  lie 
trained  for  useful  productive  employment 
as  certified  by  a  State  Vocational 
Hehabilitation  agency  under  section 

211  3102'tl  of  Schedule  A) 
9)     Mer.trtl  or  emotional  lilness  M  history  of 
treatment  for  mental  or  emotional 
prriblems! 

92  Sevf  rt'  distortion  of  limbs  and/or  spine 
fe  X  ,  dwarfism,  kyphosis  [severe  distortion 
ofbackll 

93  Disfigurement  of  facp  hands,  or  feet 
(eg  .  distortion  of  features  on  skm.  such  as 
those  caused  by  burns,  gunshot  injuries, 
and  birth  defects  Igross  facial  birth-marks, 
club  feet,  etc  1 1 

'44     Learning  disability  (A  disorder  :n  one  or 
mnre  of  the  proce^,ses  involved  in 
understanding,  perceiving,  or  using 
language  or  concepts  (spoken  or  ^Titten); 
e  g  .  dyslexia  j 

The  Rehabilitation  Act  of  1973  iP  L.  93- 
112)  requires  each  agency  in  the  Executive 
branch  of  the  Federal  Govemmpnl  to 
establish  detinue  prtjgrams  that  will  facili'ate 
the  hiring,  placement  and  advancement  of 
handicapped  individuals  The  b«st  means  of 
determining  agency  progress  m  this  respec:t 
m  through  the  production  of  reports  at  certain 
intervals  showing  such  things  as  the  number 
of  handicapped  employees  hired,  promoted, 
trained,  or  reassigned  over  a  given  time 
period,  the  percentage  of  handicapped 
employees  in  the  work  force  and  in  various 
grades  and  fx.cupations  etc.  Such  reports 
bring  to  the  attention  of  agency  top 
management,  the  Office  of  Personnel 
Managenient  (OPM).  and  the  Qjngress 
deficiencies  within  specific  agencies  or  the 
Federal  Government  as  o  whole  in  the  hiring, 
placement,  and  advancement  of  handicapped 
individuals  and  therefore,  are  the  essential 
first  step  in  improving  these  conditions  and 
consequentlv  meeting  the  requirements  of  the 
Rehabilitation  Act. 

The  handicap  data  collected  on  employees 
will  be  used  only  in  the  production  of  reports 
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such  as  those  previously  mentioned  and  not 
for  any  purpose  that  will  affect  them 
individually.  The  only  exception  to  this  rule 
is  that  the  records  may  be  used  for  selective 
placement  purposes  and  selecting  special 
populations  for  mailing  of  voluntary 
personnel  research  surveys.  In  addition, 
every  precaution  will  be  taken  to  ensure  that 
the  information  provided  by  each  employee 
is  kept  in  the  strictest  confidence  and  is 
known  only  to  the  one  or  two  individuals  in 
the  agency  Personnel  Office  who  obtain  and 
record  the  information  for  entry  into  the 
agency's  and  OPM's  personnel  systems.  You 
should  also  be  aware  that  participation  in  the 
handicap  reporting  system  is  entirely 
voluntary,  with  the  exception  of  employees 
appointed  under  Schedule  A.  section 
213.3103(t)  (Mental  Retardation);  Schedule 
A.  section  213.3102(u)  (Severely  Physically 
Handicapped),  and  Schedule  B.  section 
213.3202(k)  (Mentally  Restored).  These 
employees  will  be  requested  to  identify  their 
handicap  status  and  if  they  decline  to  do  so. 
their  correct  handicap  code  will  be  obtained 
from  medical  documentation  used  to  support 
their  apf>ointment.  No  other  employees  will 
be  required  to  identify  their  handicap  status 
if  they  feel  for  any  reason  it  is  not  in  their 
best  interest  to  have  this  information 
officially  recorded  outside  of  medical 
records.  We  request  only  that  anyone  not 
wishing  to  have  this  information  entered  in 
the  agency's  and  OPM's  personnel  systems 
indicate  this  to  their  Personnel  Office,  rather 
than  intentionally  miscoding  themselves, 
since  false  responses  will  seriously  damage 
the  statistical  value  of  the  reporting  system. 

[In  those  instances  where  the  employee  is 
or  was  hired  under  Schedule  A,  section  213. 
3102(t)  (mental  Retardation),  the  Personnel 
Director  or  his/her  designee  (a  Vocational 
Rehabilitation  Counselor  may  also  be 
helpful)  will  assist  the  individual  in 
I  onipieting  this  form  and  ensure  that  the 
employee  fully  understands  the  meaning  of 
•J'.e  form  and  the  options  available  to  him/ 
her  AS  noted  above.) 

Employees  will  be  given  every  opportunity 
!'  f  r.sure  that  the  handicap  code  carried  in 
th'^i:  agency  s  and  OPM's  personnel  systems 
>s  a^  i'^rate  and  is  kept  current.  They  may 
pxert  ise  this  opportunity  by  asking  their 
Personnel  Officer  to  see  a  printout  of  the 
c:ode  and  definition  from  their  record,  by 
notifying  Personnel  and  any  time  their 
handicap  status  rhanges.  and  by  initiating 
ac'inn  m  either  of  tht>se  r;aEes  to  have  the 
necessary  changes  made  to  their  rernrds  The 
codt;  carried  on  employees  in  their  agency  s 
system  will  be  identical  to  that  carried  in 
Oi\Ms  system,  and  any  change  to  the  agency 
records  will  result  in  the  same  change  being 
made  to  OPM's  records 

Your  cooperation  and  assistance  in 
establishing  and  rr.aintaining  an  accurate  and 
up-to-date  handicap  report  system  is 
sincerely  appreciated 

Privacy  Act  Statement 

Collection  of  the  requested  information  is 
authoriied  by  the  Rehabilitation  Act  of  1973 
[P.L,  93-112)  The  information  you  furnish 
will  be  used  for  the  purpose  of  producing 
statistical  reports  to  show  agency  progress  in 
hiring,  placement,  and  advancement  of 
handicapped  indi\'idiia!s  to  locHte 


iridi  .■■:.:;,..;:.!.  f,)r  \';jiun!ary  participation  in 
si..r%'p\s  T,->p  reports  will  be  used  to  inform 
agency  top  management  the  Office  of 
Personnel  Management  (0PM),  the  Congress. 
and  the  public  of  the  status  or  programs  for 
employment  of  the  handicapp>ed.  All  such 
reports  will  be  in  the  form  of  aggregate  totals 
and  will  not  identify  you  in  any  way  as  an 
individual. 

Solicitation  of  your  Social  Security 
Number  (SSN)  is  authorized  by  Executive 
Order  9397,  which  requires  agencies  to  use 
the  SSN  as  the  means  for  identifying 
individuals  in  personnel  information 
systems.  Your  SSN  will  only  be  used  to 
ensure  that  your  correct  handicap  code  is 
recorded  along  with  the  other  employee 
information  that  your  agency  and  0PM 
maintain  on  you.  Furnishing  your  SSN  or  any 
other  of  the  requested  data  for  this  collection 
effort  is  voluntary  and  failure  to  do  so  will 
have  no  effect  on  you.  It  should  be  noted, 
however,  that  where  individuals  decline  to 
furnish  their  SSN,  the  SSN  will  be  obtained 
from  other  records  in  order  to  ensure 
accurate  and  complete  data. 

Employees  appointed  under  Schedule  A, 
section  213.3102{t}  (Mental  Retardation), 
Schedule  A,  section  213.  3102(u)  (Severely 
Physically  Handicapped,  or  Schedule  B, 
section  213,3202(k)  (Mentally  Restored)  are 
requested  to  furnish  an  accurate  handicap 
code,  but  failure  to  do  so  will  have  no  effect 
on  them.  Where  employees  hired  under  one 
of  these  appointments  hi\  to  disclose  their 
handicap,  however,  the  appropriate  code  will 
be  determined  from  the  employee's  existing 
records  or  medical  documentation  submitted 
to  justify  the  appointment. 
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SECURniES  AND  EXCHANGE 

COMMISSION 

[Releate  No.  34-32510,  File  ho.  S.R-PSE- 
92-1 5j 

SeH-Regulatory  Organlzat.ons,  F,;.'ng 
and  Orber  Granting  Acceieiotea 
Approval  to  Amendments  and  Order 
Approving  Proposed  Rule  Cha  ige  by 
the  Pacific  Stock  Exchange  !nc 
Reiating  to  th«  Adjudication  cf  Mir.or 
Rule  Plan  Violatloni 

June  24,  1993. 

I  Intro<luclion 

On  Apni  17. 1992,  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act') '  and  Rule  19b-4  thereunder.* 
filed  with  the  Securities  and  Exchange 
Commission  (SEC"  or  "Commission") 
a  proposed  rule  charige  which  adds 
detailed  prrn-edurps  tc'  *he  Exchange's 


Minor  Rule  Plan  ("MRP")  »  ana 
modifies  the  Exchange's  summary 
sanction  procedure.*  The  proposal  also 
amends  the  following  Exchange  rules: 
(1)  Exchange  Rule  10.4  and  other  rules 
governing  hearings  and  appeals;  (2) 
Exchange  Rule  6.2,  governing  admission 
to  and  conduct  on  the  options  trading 
floor;  and  (3)  Exchange  Rule  2.12,  which 
establishes  fines  for  the  late  filing  of 
Financial  and  Operational  Combined 
Uniform  Single  ("FOCUS")  reports.  The 
proposal  also  includes  the  late  filing  of 
Securities  Investor  Protection 
Corporation  ("SIPC")  reports  in  the 
Exchange's  MRP, 

The  proposal  was  noticed  for 
comment  in  Securities  Exchange  Act 
Release  No.  31226  (September  23,  1992), 
57  FR  45105.'  No  comments  were 
received  on  the  proposal. 

Rule  19d-l(c)t2)  under  the  Act 
authorizes  national  securities  exchanges 
to  adopt  minor  violation  plans  for  the 
summary  discipline  and  abbreviated 


•15U.S.C.  788(b)(1)  (1«82). 

»17CFR  24C  19b-4  (1992). 


'  The  Exchange's  MRP  wm  approved  by  tb« 
Commission  in  198S  See  Secunties  Exchange  Act 
Release  No  22654  (November  21,  1B8S).  SO  FR 
48853  (order  approving  File  No  SR-PSE-«5-24) 
("MRP  Approval  Order"). 

*The  Commission  approved  the  PSE't  summary 
sanction  procedures  in  August  1989  See  Sacuritlei 
Exchange  Act  Release  No  27162  (August  30.  1989). 
54  FR  35969  (order  approving  File  No  SR-PSE-e9- 
08)  ("Summary  Sanction  Approval  Oder"). 

'On  September  30,  1992.  the  Exchange  amended 
its  proposal  to  (1)  include  a  provision  noting  that 
changes  in  the  Plan's  Recommended  Fine  Schedule 
must  be  approved  by  the  Commission;  (2)  delete 
from  the  MRP  a  rule  prohibiting  dual  trading 
(violations  of  PSE  Rule  6.38(a)  will  continue  to  be 
sul]ject  to  hill  disciplinary  proceedings),  and  (3) 
amend  the  MRP's  Recommended  Fine  Schedule  (or 
position  limit  violations  to  conform  the  PSE's 
Recommended  Fine  Schedule  to  the  schedule 
adopted  by  the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE")  for  position  limit  violations  See 
Letter  from  Michael  D.  Pierson.  Staff  Attorney,  PSE, 
to  Thomas  R.  Gira.  Branch  Chief.  Options 
Regulation,  Division  of  Market  Regulation 
("Division")  Commiision.  dated  Sieplember  30. 
1992  ("Amendment  No  1").  Subeequentiy,  the  PSE 
submitted  an  additional  technical  ammdment  See 
Letter  from  Michael  D  Plereon,  Staff  Attorney.  PSE, 
to  Thomas  R  Gira.  Branch  Chief,  Options 
Regulation.  Division,  Commission,  dated  October  1. 
1992  ("Amendment  No.  2").  On  November  1,  1992, 
the  PSE  submitted  a  third  amendment,  which 
modifies  proposed  Exchange  Rule  10  13(jX3)  to 
include  In  the  MRP  only  SIPC  reports  filed  no  later 
than  five  business  days  after  the  receipt  of  SIPCi 
final  delinquency  notice  ("Amendroeni  No.  3").  On 
May  21.  1993.  the  PSE  submitted  a  fourth 
amendment  to  clarify  that  SIPC  reports  filed  five 
days  after  a  member's  receipt  of  SIPC's  final  notice 
will  result  in  formal  disciplinary  action.  See  Letter 
from  Michael  D.  Pierson.  Senior  Attorney.  Market 
Regulation,  PSE.  to  Yvonne  Fraticelli.  Staff 
Attorney,  Options  Branch.  Division.  Commission, 
dated  May  21, 1993  ("Amendmani  Nc.  4")  Finally, 
the  Exchange  modified  its  pr>posal  by  deletlDg  a 
provision  which  would  have  included  late  FOCUS 
Reports  in  the  MRP  Late  FOCUS  reports  will 
continue  to  be  governed  t>y  PSE  Rule  2  12rb).  S«e 
Letter  from  Michael  D.  Pierson.  Senior  Attorney. 
Market  Regulation.  PSE.  to  Yvonne  Fratic*Ui,  Staff 
Attorney.  Options  Branch.  Division,  Commluion, 
dated  June  U.  1993  ("Amendment  No.  5"). 
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^Jport;nf?  of  minor  rale  violations  by 
oxuhdT.ge  members  and  member 
orv{an:7^Lion3.*  As  noted  above,  the 
Comni;S«ion  approved  the  Fxr.hancp^ 
MRP  'n  1^85  '  and  apprtived  I's 
sun.ma.-^.  s.-u.ction  procedure  in  1989.' 

II.  Dowcriptiui.  i>f  the  Proposa! 

.'   AmtrJmenls  to  the  MRP 

The  PSE's  proposal  is  designed  to 
s*  Well,    .le  the  Ejcohange's  disciplinary 
p  '-.  e<;s  ly  allowing  caaes  decided 
uuuur  Uie  MRP  to  be  resolved  without 
the  i-ssaance  of  a  formal  complaint  and 
without  a  formal  hearing.  Specifically, 
proposed  PSE  Rule  10.13,  entitled 
Minor  Rule  Flan,"  authorizes  the  PSE's 
Executive  Committee.  Ethics  and 
Business  Conduct  Committee,  Options 
Floor  1  fading  Committee,  and  Equity 
f-  ioor  Trading  Committee  to  impose  a 
fine  of  up  to  $5,000  for  violations  of 
Exchange  Rules  included  in  the  MRP.* 
Under  the  MRP.  the  PSE  will  serve  a 
person  or  organization  accused  of  a 
rnmcr  ra!e  violation  with  a  written 
statem.ent  setting  forth:  (1)  The 
Exchange  Rule(s)  alleged  to  have  been 
violated;  (2)  the  act  or  omission 
constituting  each  violation;  and  (3) 
notice  that  the  accused  person  or 
cr^anization  may  submit  a  written 


UMI 


''See  St)i.ur,;ie«  Exchange  Act  Release  No.  21013 
(June  1.  1964),  49  FR  23828  (order  approving 
ameodmeots  to  paragraph  (cX2)  of  Rule  19d-1 
under  the  Act).  I  'nder  paragraph  (c)(2)  of  Rule  \9'i- 
1  as  ameDded,  any  disciplioary  action  taken  hy  a 
»<>lf-reguUtory  organiza'ion  ("SRO")  for  violation  of 
the  SRO's  rule*  that  has  been  designated  a  minor 
rule  violation  pursuant  to  the  plan  shall  not  be 
coiuiderad  "final"  for  purposes  of  section  19(d)(1) 
of  the  Act  if  the  sanction  imposed  consists  of  a  fine 
not  exceeding  S2,500  and  the  sanctioned  person  has 
Qfit  sought  an  adjudication,  including  a  hearing,  or 
otherwise  exhausted  his  or  her  administrative 
remedie*.  By  deeming  unadjudicaied,  minor 
violations  as  not  fiaal.  the  Commission  permits 
SROs  to  report  violations  on  a  periodic  basis  rather 
than  an  immediate  basis. 

"  See  VfXP  Approval  Order,  supra  note  3. 

•  See  Summary  Sanctioo  Approval  Order,  supra 
nolo  4 

'.\s  noted  in  propos«>d  PSE  Rule  10.13(a), 
p'lrsuant  to  Securities  Exchange  .\ct  Release  No. 
309S9,  any  person  or  oryonitation  found  in 
violation  of  a  minor  rule  under  the  MRP  is  not 
reqxiirad  to  report  such  violation  on  SEC  Form  BD, 
provided  that  the  sanction  imposed  consists  of  a 
fine  not  exceeding  S2.500  and  the  sanctioned 
person  or  organization  has  not  sought  an 
adiudicatica.  including  a  hearing,  or  otherwise 
exhi^usted  the  admini.<itrative  remedies  avail^le 
with  respect  to  the  matter.  Accordingly,  any  Rne 
impoeed  in  excess  of  Si.bOO  will  be  subject  to 
.-"porting  on  SEC  Finn  BD  in  addition  to  the 
immediate,  rather  than  p«nodic,  reporting 
requir<9in3nl  of  section  19idKl)  of  the  Act  See  note 
8,  lupra  See  also  Securities  Exchange  Act  Release 
No   30ieO  January  22,  \*»i).  57  FR  59311  (noting 
thai  fiiios  in  excess  of  $2,500.  assessed  under  New 
York  Si'xk  Eschange,  Inc.  (NYSE")  Rule  476A,  are 
not  considered  pursuant  to  the  NYSE's  minor  rule 
violation  plan  and  ar?  thus  subiect  to  the  current 
reporting  roqu;.'^iri«cts  of  sectioa  19{dXl)  of  the 
Act). 


statement  to  a  designated  committee  for 
its  consideration.*" 

The  payment  of  a  fine  imposed  under 
the  MRP  is  deemed  to  be  a  waiver  of  any 
right  to  a  disciplinary  proceeding  under 
Exchange  Rule  10.11  and  of  any  r.ght  to 
a  review  of  the  matter  by  the  Exchangee's 
Board  of  Governors.  However,  proposed 
PSE  Rule  10.13(e)  allows  a  ptjrson  or 
organization  fined  under  the  MRP  to 
contest  the  fine  by  filing  a  wriiten 
apphcation  with  the  PSE  s  Complianc  e 
Department  within  five  business  days 
after  receipt  of  written  notification  of 
the  fine.  A  determination  con'.risted 
pursuant  to  paragraph  (e)  becomes  a 
formal  disciplinary  action  and  penalties 
imposed  by  a  hearing  panel  will  be 
reported  publicly  to  the  Exchaiige 
membership  after  the  decision  nas 
become  "final"  pursuant  to  Exchange 
Rule  10.7.  Although  the  MRP  provides 
recommended  fines  for  each  type  of  rule 
violation,  the  Exchange  is  not  n>q  iirvd 
to  impose  a  fine  according  to  the  MRP. 
In  addition,  the  proposal  gives  the 
Exchange  discretion  to  determine  that  a 
violation  is  not  minor  in  nature  and 
commence  a  disciplinary  proceeding 
under  PSE  Rule  10.3.  rather  than  under 
the  MRP. 

The  PSE  proposes  to  add  violations  of 
the  following  Exchange  rules  to  the 
MRP:  (1)  Failure  to  remain  for  a 
specified  amount  of  time  after  tr&de 
processing  (Exchange  Rule  6.17);  (2) 
failure  to  honor  a  ten-up  market 
(Exchange  Rule  6.86);  (3)  failure  to 
identify  an  order  as  for  a  broker-dealer 
under  the  ten-up  rule  (Exchange  Rule 
6.86(a));  (4)  improper  vocalization  of  a 
trade  (Exchange  Rules  6.69.  6.73.  an 


'"As  discvissed  more  fully  below,  paragraph  ig) 
of  proposed  PSE  Rule  10.13  will  allow  a  floor 
official  and/or  an  options  Order  Book  Official 
( "OBO")  to  issue  a  floor  citation  for  violations  of 
proposed  paragraph  (h).  "Minor  Rule  Plan:  Options 
Floor  Decorum  and  Miner  Trading  Rule 
Violations,"  and  proposed  paragraph  (i),  "Minor 
Rule  Plan:  Equity  Floor  Decorum  and  Minor 
Trading  Rule  Violations."  Under  the  proposal. 
citations  issued  pursuant  to  proposed  paragraph  (g) 
are  reviewed  by  a  das'gnaled  commitiee  which 
determines  whether  there  is  sufficient  evidence  to 
find  a  violation  of  the  Exchange's  rules.  Proposed 
PSE  Rule  10.14.  "Summary  Sanction  Procedure." 
allows  two  floor  officials  to  is<iue  a  citation  and  to 
impose  a  fine  for  violations  of  the  rules  specified 
in  paragraphs  (b)  and  (c)  of  proposed  rule  10.14. 
Although  several  of  the  same  rule  violations  are 
Included  in  both  proposed  PSE  Rule  10.13  and  in 
proposed  PSE  Rule  10.14,  proposed  PSE  Rule 
10.13(g)  provides  that  designated  committees  will 
review  floor  dtations  "Except  as  provi  Jed  in  PSE 
Rule  10.14*   *   *."  Thus,  although  several  of  the 
same  violations  are  included  in  both  proposed 
rule*,  proposed  PSE  Rule  10.13(g)  prevents  a 
memlier  from  being  sanctioned  under  both 
proposed  PSE  Rule  10  13  and  proposed  PSE  Rule 
10.14  for  the  same  offense.  Telephone  conversation 
between  Michael  D.  Pierson,  Senior  Attornpy 
Market  Regulation.  PSE,  and  Yvonne  Fraticelli, 
Staff  Attorney.  Options  Branch,  Division. 
Commission,  on  June  23. 1993. 


Options  Floor  Procedure  Advice 

("OFP.^'  )  G-IQ);  (5)  disniptive  action 
involving  physical  contact  while  on  the 
trading  floor  (Exchange  Rule  6  2);  (6) 
use  o»  atmsive  language  on  the  trading 
floor  :Hxci->ange  Rale  6.2);  {')  minor 
posi'.icn  hmit  violations  (E.xcha.ige  Rule 
5  Hy,  [Hi  minor  exercise  limit  violations 
(Exchange  Rule  6  9);  (9)  failiu-e  to 
submit  trade  data  to  the  Exchange  in  a 
timely  manner  (Exchange  Rule  13, 2(c)); 
and  (10)  failure  to  Pie  a  SLPC  Form 
SIPC-6  or  Form  S!PC-7  in  a  timely 
manner  (Exchange  Rule  2.12(a)). 

Ai  noted  bbove,  under  proposed 
Exchange  Rule  10.13ig).  a  floor  offifjo! 
and/or  an  options  OBO  *'  may  issue  a 
floor  citation  for  violations  of  thg  floor 
decorum  and  miner  trading  n:!es  listed 
under  the  MRP  iu  proposed  Exchange 
Rule  10  13(h)  and  (;).>^  Fara^iraph  (g) 
states  that  the  circumstances  underlying 
the  issuance  of  each  f.oor  citation  under 
the  MRP  sh-;l!  be  reviewed  by  a 
designated  conimittee  to  determine  the 
sufficiency  of  the  evidence  supporting 
the  violation. 

2  Becommend  Fine  Schedule  for  MRP 

\  iolations 

The  Recommended  Fine  Schedule  for 
MRP  violations  was  approved  by  the 
Commission  in  1985  ''  and  amended  in 
1989.'''  The  Exchange  proposes  to 
establish  or  increase  the  amount  of  the 
recommended  fines  for  a  number  of 
MRP  violations.  For  example,  the 
Recommended  Fine  Schedule  provides 
a  maximum  fine  of  $1,000  for  disruptive 
action  involving  physical  contact  on  the 
trading  floor,  and  a  maximum  fine  of 
$750  for  failure  to  honor  a  ten-up 


"Currently,  on  the  options  trading  floor,  a  floor 
citation  may  only  be  issued  by  two  floor  officials. 
See  PSE  Rule  6.2,  Commentary  .05. 

"Paragraph  (h)  lists  22  MRP  violations, 
including,  among  other  things,  a  floor  bicker's 
failure  to  um  due  dilit;ence  in  llie  handling  or 
execution  of  an  order:  a  floor  broker's  feilure  to 
record  a  change  in  the  lunit  or  size  of  an  order,  a 
floor  broker's  improper  execution  of  a  cross 
transaction:  3  market  maker's  failure  to  respond  to 
an  lOBO's  call  for  market  makers  or  to  respond  to 
demands  for  bids  and/or  offers:  a  member's 
inadvertent  pUcement  of  a  non-publ.c  orrler  with 
an  OBO;  a  member's  failure  to  honor  a  ten-op 
market  or  to  identify  a  broker-daaler  order  uiiiier 
the  ten-up  rule;  improper  communication  en  the 
floor  by  u.«e  of  hand  signals;  improper  vooaliiatiou 
of  a  trade;  violations  of  standards  of  .-xjoduct  or 
dmis  or  disruptive  action  on  the  trading  flcor:  and 
minor  position  and  axfirclse  limit  violatioos.  Uuder 
Exchange  Rule  10. 13(0.  equity  floor  deconim 
violations  involving,  among  other  things,  memt>er 
conduct  on  the  equity  floor,  use  of  badges  on  the 
equity  floor  propor  time  stamping  of  trade  tickets, 
and  proper  report  in;;  of  transactions  executed  at  the 
Exchange,  are  also  included  in  the  MRP  See 
discussion,  supra,  on  proix'sed  adaitions  to  the 
MRP. 

' '  See  MRP  Approval  Order,  supra  note  3. 

'*  See  Securities  Exchange  Act  Rslaa.ie  No  27182 
(August  30,  19«9),  54  FK  3'i969  iGrder  appronng 
FilpNo  SR-PSE-8*-0,'fi 
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market  and  for  improper 
communication  on  the  trading  floor.  In 
addition,  the  Recommended  Fine 
Schedule  imposes  the  following 
sanctions  for  positions  or  exercise  limit 
violations,  each  with  a  minimum  letter 
of  $1  (X>  { 1 )  For  one  to  three  violations, 
an  informal  letter  of  caution  plus  $1  per 
contrnrt  over  5%  of  the  applicable  limit; 
(2)  for  four  to  six  violations,  $1  per 
contract  over  the  limit;  and  (3)  for  seven 
or  more  violations.  $5  per  contract  over 
the  limit.  While  the  Exchange  does  not 
intend  to  publish  the  Fine  Schedule 
itself  in  the  Rules  of  the  Board  of 
Governors,  the  PSE  represents  that  the 
schedule  will  be  circulated  to  the 
Exchange  membership  periodically. 

3.  Summary  Sanction  Procedure 

Proposed  Exchange  rule  10.14. 
entitkni    Summary  Sanction 
Procedure."  which  applies  to  both  the 

equity  and  the  options  floors,  allows 
two  floor  officials  to  issue  a  floor 
citation  for  infrartions  involving,  among 
other  things,  violations  of  a  standard  of 
conduct  or  dress  on  the  trading  floor, 
disruptive  actions  on  the  trading  floor. 
failurw  to  act  in  a  professional  manner, 
failure  to  time  stamp  an  order  ticket, 
and  failure  to  report  a  transaction 
properly.  When  issuing  a  summar> 
sanction,  two  floor  officials  must  issue 
a  floor  citation  and  apprise  the  person 
cited  of  the  alleged  violation,  notif>'  the 
PSE's  Comphonre  Dt^partment  of  the 
alleged  violation,  arid  indicate  on  the 
citation  the  amount  of  the  fine.  The 
violations  subject  to  the  Summarj' 
Sanction  Procedure  are  also  included  in 
the  MRP,  Accordingly,  the  violations 
sub)tH:t  to  the  Summary  Sanction 
Procedure  may  be  adjudicated  either 
through  the  sum.mary  procedures  or 
through  the  MRi'  "  Sanctions  imposed 
under  proposed  Exchange  Rule  10.14 
may  be  appealed  pursuant  to  Exchange 
Rule  10.11. 

4.  Amendments  to  Rules  Governing 

Heanngs  and  Appeals 

The  PSE  proposes  to  ani'^nil  F.xi  hange 
Rule  10.11,  to  be  entitled    Appeal  of 
Floor  Citations  and  .Minor  Rule  i'lfi.n 
Sanctions."  to  make  E.nchange  Rule 
10.1 1  applicable  to  MRP  violations. 
Exchange  Rule  10  11  allows  an 
aggrieved  person  to  apply  to  the 
Exchange's  Compliance  Department  for 
review  of  a  contested  sanction  A  person 
seeking  review  under  Exchange  Rule 
10  11  may  request  permission  to  make 
an  oral  presentation  or  may  request  that 


the  matter  be  reviewed  solely  on  the 
basis  of  written  doriimenlation. 

In  addition,  the  PSE  proposes  to 
amend  Exchange  Rule  10.4.  entitled 
"Hearing."  to  provide  for:  (1)  15 
calendar  days  notice  of  the  bearing  date 
and  statement  of  the  matters  to  be 
considered;  (2)  an  opportunity  to  object 
to  the  composition  of  the  hearing  panel; 
and  (3)  the  furnishing  to  the  parties  of 
witness  lists  and  documentary  evidence. 

5.  Amendments  to  Rules  Governing 
Admission  to  and  Conduct  on  the 
Options  Trading  Floor 

The  PSE  proposes  to  amend  Exchange 
Rule  6.2.  entitled  "Admission  to  and 
Conduct  on  the  Options  Trading  Floor." 
in  order  to  make  Exchange  Rule  6.2 
consistent  with  a  similar  rule  (EFPA  1- 
B)  govenime  conduct  on  the  equity 
trading  U'.xn  In  a  idition.  the  PSE 
proposes  to  ;.  ►^e  OFPA  F-4  from  its 
rules  and  to  iiiuorporate  its  provisions, 
with  minor  revisions,  into  Exchange 
Rule  6.2. 

The  proposi^u  a.nendments  to 
Exchange  Rule  6.2  make  more  specific 
the  types  of  conduct  prohibited  in 
connection  with  the  Exchange's 
standards  of  dress  and  conduct.  In 
general.  Exchange  Rule  6.2  requires  that 
all  persons  on  the  options  trading  floor 
be  dressed  in  a  manner  appropriate  for 
business  purposes  and  that  all  persons 
on  the  options  trading  floor  conduct 
themselves  in  a  seemly  and  professional 
manner. 

6.  Fines  and  Charges  for  Late  FOCUS 
and  SIPC  Reports 

The  Exchange  proposes  to  amend 
Exchange  Rule  2.12,  entitled  "Financial 
Reports,"  to  double  the  charge  imposed 
for  a  member  organization's  late  filing  of 
a  Report  of  Financial  Condition  on  SEC 
Form  X-17A-5.  Specifically,  for  reports 
1-30  days  late,  the  charge  will  increase 
from  $100  to  $200;  for  reports  31-60 
days  late,  the  charge  will  increase  from 
$200  to  $400;  for  reports  61-90  days 
late,  the  charge  will  increase  from  $400 
to$800."» 

Thfc  PSE  profKtses  to  include  cases 
involvng  later  filings  of  SIPC  reports  in 
the  MRP.'^  Currently,  those  cases  must 
be  resolved  by  a  bearing  panel  of  the 
Ethics  aid  Business  Conduct 
Committee,  unless  tl.c  matter  is  resolved 


"As  noted  above,  a  m*>mb«r  will  not  be 
pro&ecut(»d  under  bc'h  '.'le  MRP  and  the  Summary 
Sanction  Procwlure  fir  !hf  wime  offnnv"  So?  nr>!f 
10,  supro 


'•The  filing  of  later  FOCl.'S  reporli  will  not  be 
included  in  the  PSr«  MRP   ^>*  *.men(lm«il  No.  5. 
supro  note  5 

' '  As  noted  above,  the  PSE  utendcd  its  propoMl 
Jo  provide  trial  only  SIPC  reports  Bled  no  later  lh«n 
five  businnis  dan  after  the  raceipt  of  SIPC'i  final 
notice  will  be  inciuded  id  the  MRP,  and  to  clarify 
that  SIPC  report!  filed  later  than  five  buslneu  days 
after  the  receipt  of  SIPCs  final  notice  will  result  in 
formal  disciplinary  proceedings.  See  l^^lendment 
So5  3  and  4.  supra  note  5. 


by  offer  of  settlement  or  default 
judgment.  The  MRP's  Recommended 
Fine  Schedule  imposes  the  following 
fines  for  late  filings  of  Form  SIPC-6  and 
Form  SIPC-7  reports:  first  violation. 
$1,200;  second  violation  $1,800;  and 
third  violation.  $2,400. 

ill    I.'ifK.  uh.i!.ujr! 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and. 
in  particular,  with  the  requirements  of 
Sections  6(b)(5).  6(b)(6).  and  6(b)(7)  of 
the  Act.»» 

Section  6(b)(5)  of  the  Act  requires  that 
the  rules  of  an  exchange  protect 
investors  and  the  public  interest. 
Section  6(b)(6)  of  the  Act  requires  that 
the  rules  of  the  Exchange  provide  that 
its  members  be  appropriately 
disciphned  for  violations  of  the  Act.  the 
rules  and  regulations  thereunder,  and 
the  Exchange's  rules.  The  Commission 
believes  that  amended  MRP  and  the 
Summary  Sanction  Procedure  should 
provide  fair  procedures  for 
appropriately  disciplining  members  and 
member  organizations  for  minor  rule 
violations  that  warrant  a  sanction  more 
severe  than  a  warning  or  cautionary 
letter,  but  for  which  a  full  disciplinary 
proceeding  would  be  unsuitable  because 
such  a  proceeding  would  be  costly  and 
timeKTonsuming  in  view  of  the  minor 
nature  of  the  violation.'*  In  this  :.'W  .-  i 
the  Commission  believes  that  tw*  eu** 
the  rule  violations  contained  in  the  MRP 
and  the  Summary  Sanction  Procedure 
are  either  objective  or  technical  in 
nature,  and  are  easily  verifiable,  they 
lend  themselves  to  the  use  of  expedited 
proceedings.  For  example, 
noncompliance  with  the  Exchange's 
position  and  exercise  limits,  or  the  late 
filing  of  SIPC  reports,  are  matters  which 
may  be  determined  objectively  and 
adjudicated  quickly  without  the 
complicated  factual  and  interpretive 
inquiries  associated  with  more 
sophisticated  Exchange  disciplinary 
proceedings. 

The  Commission  notes  that  the  fine 
scheduies  j  ■  posed  by  the  PSE  are 
graduated  ic  account  for  repeat 
offenders  and  that  the  Exchange  may 
comment  p  a  frirrr'n]  disaplinary 
proceed  ;;g  un  jl.-  Exchange  Rule  10.3  if 
it  determines  that  a  violation  otherwise 


'•IS  U.S.C  7S«[b)  (5).  (61.  and  (7)  (19861. 

'*Th«CoiBinia*ior  n  tm  ' >^t  un<l«  both  lib* 
MRP  and  th*  Sumizui- V  %ai,  i  mn  Procadora.  the 
Exchange  r«Uin*  the  discretion  to  bring  full 
disciplinary  procsedlngs  The  CommissloD  expects 
the  PSE  to  bring  full  disciplinary  proc— dings 
where  appropnats.  for  nample.  in  casas  of 
egregious  or  repealed  vioUtions  of  rules  subtecl  lo 
the  MRP  or  the  Summary  Sanction  f^ocedura. 
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cover«d  by  ihe  MRP  or  the  Summan,' 
Sanction  Procedure  is  not  minor  m 
nature.  Accordingly,  the  Commission 
believes  that  the  proposed  fine 
schedules  will  result  In  appropriate 
discipline,  which  should  further  ens\jre 
the  protection  of  investors  and  the 
public  interest.  In  addition,  the  FSE  has 
represented  that  the  Recommended  Fine 
Schedule  will  be  arculated  penodi rally 
to  members  of  the  Exchange.  The 
Commission  believes  that  the 
publicizing  of  the  fine  schedule 
eniiances  the  fairness  of  the  MRP  and 
the  Summary  Sanction  Procedure 

Section  6(b)(7)  of  the  Act  requires  the 
rules  of  the  Exchange  to  "provide  a  fair 
procedure  for  the  disciplining  of 
members  and  persons  as60<:iated  with 
members*   *    V"  The  Commission 
believes  that  the  PSE's  amended  KtRP 
and  Summary  Sanction  Procedure 
should  allow  the  Exchange  to  impns« 
prompt,  effective  and  appropriate 
discipline  without  compromising 
respondents'  nghts  to  "fair  procedures" 
in  PSE  disciplinary  proceedings  As 
noted  above,  the  rule  violations 
included  in  the  amended  MRP  and  the 
Summary  Sanction  Procedure  are  easily 
verifiable,  which  reduces  the  risk  that  3 
fine  would  be  imposed  enoneousiy 
under  the  MRP  or  under  the  Summary 
Sanction  Procedure.  In  addition,  floor 
citations  imposed  pursuant  to  Exchange 
Rule  10  13(gJ  will  be  suhiect  to 
committee  review. 

Further,  the  Commission  notes  that 
the  MRP  and  the  Summary  Sanction 
Procedure  provide  procedural  rights  to 
persons  who  are  fined  (;  e  .  notification 
of  the  rules  allegedly  violated,  the  act  or 
omission  constituting  the  violation  and 
the  fine  imposed)  and  permits  them  to 
contest  the  imposition  of  the  fine 
Specifically,  a  person  or  organization 
fined  under  the  MRP  may  contest  the 
fine  by  filing  a  complaint  with  the  PSE's 
Compliance  [Apartment  pursuant  to 
Exchange  Rule  10  13(e)  or  by  appealing 
the  sanction  in  accordance  with  the 
procedures  under  Exchange  Rule  10.11. 
A  person  or  organization  fined  under 
the  Summary  Sanction  Procedure  may 
appeal  the  sanction  under  Exchange 
Rule  10.11   The  Co.mmission  believes 
that  the  right  to  appeal  sanctions 
imposed  under  both  the  MRP.  including 
floor  citations,  and  the  Summary 
Sanction  Procedure,  will  help  to 
safeguard  the  procedural  nghts  of 
sanctioned  persons  while  preserving  the 
Exchange's  ability  to  ad)udicate  minor 
rule  violations  in  a  timely  and  efficient 
manner  through  the  MRP  and  the 
Summary  Sanction  Procedure 

In  addition,  with  regard  to  the 
Summary  Sanction  Procedure,  the 
Commission  continues  to  believe,  as  it 


did  in  approving  the  PSE's  onginal 
summary  sanction  procedure  proposal, 
that  the  safeguards  built  into  the 
Exchange's  summary  sanctions  (j  e  .  the 
issuance  of  citations  by  two  floor 
officials,  the  nght  to  appeal  summary 
sancrtions.  and  the  adherence  to  a 
Recommended  Fine  S<.iiedule) 
adequitely  ensure  that  the  due  process 
rights  of  PSE  members  are  not 
diminished  '°  The  Commi.ssion  notes, 
in  addition,  that  the  PSE's  Summary 
5>anction  PTOf:edure  is  similar  to 
pnxedures  approved  previously  by  the 
Commission  '' 

In  summary,  the  Commission  believes 
that  the  MRi'  and  the  Summary 
.Sanction  PrtK.edure  will  provide 
effective  deterrence  and  fair  procedures 
for  sanc:tioning  memtwrs  for  minor  rule 
violations.  Sperific;a!ly.  the  Commission 
believes  that  the  amended  MRP  and  the 
Summary  Sanction  Procedure  will 
enhance  the  Exchange's  enforcement 
capabilities  by  providing  streamlined 
procedures  for  the  adjudication  of  minor 
n.ile  violations  consistent  with  adequate 
due  process.  Moreover,  by  allowing 
minor  rule  violations  to  be  proces,sed  in 
an  expedited  manner,  the  MRP  and  the 
Summary  Sanction  Procedure  will 
permit  more  Exchange  resources  to  be 
allocated  to  more  complex  and  serious 
alleged  violations  of  the  Exchange's 
rules  and  the  federal  sei:urities  laws, 
and.  therefore,  will  help  to  ensure  that 
appropriate  and  fair  dis(  ipline  is 
imposed  in  those  cases. 

The  Commission  also  believes  that  the 
amendments  to  Exchange  Rule  10.4, 
which  concern  hearings  in  the  course  of 
formal  disciplinary  proceedings. 
providing  for  (1)  15  calendar  days  notice 
of  the  hearing  date  and  statem.ent  of  the 
matters  to  be  considered,  (2)  and 
opportunity  to  ob)ect  to  the  composition 
of  the  hearing  panel,  and  (3)  the 
furnishing  to  the  parties  of  witness  lists 
and  documentary  evidence,  will  help  to 
ensure  the  procedural  fairness  of  the 
Exchange's  hearings.  In  particular,  15- 
day  calendar  notice  of  the  matters  to  be 
considered,  and  the  availability  of 
witness  lists  and  documentary  evident  e, 
should  help  to  provide  the  parties  with 
sufficient  time  to  prepare  their  cases  In 
addition,  providing  parties  with  the 
opportunity  to  object  to  the  composition 
of  the  hearing  panel  should  help  to 
ensure  the  integrity  of  the  disciplinary 
process  and  that  such  hearings  take 
place  before  qualified  and  impartial 
judges. 


Finally,  the  Commission  believes  that 
the  amendments  to  Exchange  Rule  6.2, 
which  make  the  rules  governing 
conduct  on  the  Exchange's  options  floor 
consistent  with  the  rules  governing 
conduct  on  the  Exchange's  equity  floor, 
help  to  clarify  and  simplify  the 
Exchange's  rules  by  providing  a  uniform 
standard  of  conduct.  The  Commission 
also  notes  that  standards  of  dress  and 
conduct  provided  in  the  revised 
Exchange  Rule  6.2  are  similar  to  rules 
approved  previously  by  the 
Commission."  The  Commission 
believes  that  Exchange  Rule  6.2.  as 
amended,  defines  prohibited  conduct 
with  sufficient  specificity  to  provide 
members  with  adequate  notice  of 
impermissible  conduct.  In  addition,  the 
Commission  finds  that  the  deletion  of 
OFPA  F-4,  and  its  incorporation  into 
Exchange  Rule  6.2,  helps  to  clarify  the 
Exchange's  rules  and  is  consistent  with 
the  Exchange's  plan  to  incorporate  the 
OFTAs  into  the  rules  of  the  Exchange  " 
Based  on  the  above,  the  Commission 
has  found  that  the  rule  changes  are 
consistent  with  sections  69b)(,5),  (6),  and 
(7)  of  the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1.  2.  3,  4, 
and  5  to  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  First.  Amendment 
Nos.  1  and  5  remove  several  rules  from 
the  .MRP  and  conform  the  PSE's 
Recommended  Fine  Schedule  to  the 
schedule  adopted  previously  by  the 
CBOE.  The  Commission  believes  that 
these  amendments  strengthen  the  PSE's 
proposal  and  do  not  raise  new 
regulatory  issues.  Second.  Amendment 
Nos.  3  and  4  clarify  the  proposal  by 
providing  that  only  SIPC  reports  filed 
later  than  five  business  days  after  the 
receipt  of  SIPC's  final  notice  are 
included  in  the  MRP,  and  that  SIPC 
reports  filed  later  than  five  days  after 
the  receipt  of  SIPC's  final  notice  will  be 
subject  to  formal  disciplinary 
proceedings  Finally,  Amendment  No.  2 
is  a  technical  correction  and  raises  no 
new  regulatory  issues.  Therefore,  the 
Commission  believes  it  is  consistent 
with  sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  Amendments  Nos.  1.  2. 
3.  4,  and  5  to  the  proposal  on  an 
accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 


"■  S«a  Sumnury  Sanction  Approval  Order,  supra 
note  4. 

"  S«e  Securities  Exchange  Ad  ReleaM  No.  21918 
(April  J.  1985).  50  FR  J406«  (order  approving 
American  Slock  Exchange  File  No.  ♦-260). 


"See  CBOE  Rule  8  20(b) 

»'See  Securities  Exchange  Act  Release  No.  27903 
(April  13,  1990).  55  FR  15075  (order  approving  Pile 
No.  SR-PSE-89-24). 
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1,  2,  3,  4,  and  5,  Persons  making  wnttcn 
submissions  should  file  six  copies 
thereof  with  the  Secretary*,  Serimties 
and  Elxchange  Commission,  450  Fifth 
Street,  NW  ,  Washmgion,  IX:  2054^1 
Copies  of  the  siihmission,  ai!  subseqiip"' 
amendments,  a!!  vvTitten  statprr,pnts 
\vi?h  respect  to  the  proposed  niie 
change  that  are  f,!pd  with  the 
Commission,  and  ai!  wntten 
communications  relating  to  the 
proposed  rule  chanjje  between  the 
Commission  and  any  person,  other  tJian 
tho.se  that  may  be  withheld  fmm  the 
pubijc  in  accordajice  witli  the 
prousions  of  5  U  S  C,  552,  will  be 
available  for  inspertion  and  copying  a* 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V.. 
Washington,  DC  Copies  of  such  filing 
v«  ill  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self- regulatory 
organization.  All  submissions  should 
refer  to  tlie  file  number  in  the  caption 
above  and  should  ^>e  submitted  by  July 
22. 1993. 

It  is  therefore  ordered,  pursuant  to 
section  ]9(b)(2i  of  the  Ad,'^'  l.hat  the 
proposed  rule  change  (File  No  SR-PSE- 
92-15)  be,  and  hereby  is  approved 

For  the  Corrixr.issjon,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
HLithonty,^' 

Marfan*  H  McFariand. 

Deputy  Secretary 

IKRDoc.  93-15496  F.l.-d  ^-aO-QS,  8.45  air.) 


[ReleaM  No.  34-32509;  Fii«  No.  SR-PSE- 
93-05) 

Self-Regulatory  Organlzatk>n«;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to 
Reduced  Automated  System  Access 
Privilege  ("ASAP")  Memt>ershlp  Fees 

)une24,  1993. 

Pursuant  to  section  19(l:))(l!  of  the 
Secunties  Exchange  Ad  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  Apnl  16.  1993.  the 
Pacific  Stock  Exchange,  Inc  ("P,SE"  or 
"E.xchange")  filed  with  the  Securities 
and  Exchange  Commission 
(Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  li! 
!)e!ow,  which  Items  have  been  prepanKi 
by  the  self-regulatory  organiMtion  The 
Commission  is  publishing  this  notic*  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons 


I  Self-RegulatorjT  Organization's 
Statement  of  the  Terma  of  Substanrp  of 
the  Proposed  Rule  Change 

The  PSE  is  proposirii^  to  amend  its 
r*neral  Memltership  Fees  published  In 

its  Schedule  of  Exchange  Rett's  h\ 
lowering  its  fee  for  Autr,imflted  Sv  <;:em 
.Access  Privilege  ("ASAP"!' 
Membership  '  The  Excha,ngp  ;■■'■'  r-'isev 
(o  amend  its  ft*e  sche'.iij.p  as  ''   ,,.'W,s  • 

A,  PSE  GENTIRAL  MLMiiEKSiii]-  .FEES 

AS.AP  MEMBERSHIP  lAuIorrietiHi 
.'System  Across  Privilege):  ($6,000  per 
vear  (nonrefundable  >'  $4  ^00  per  year 

(nonrefundable) 

II  Seif-Regulatory  Orgamzatton  » 
Statement  of  the  Purpose  of  and 
Statutory  Basu  for,  the  PropowK)  Rui* 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1  Purpose 

The  Exchange  is  proposing  to  lower 
Its  ASAP  Membership  fee  from  $6000 
per  vear  to  $4,000  per  vear  '  The 


.'■  ASAP 

•s  -iw  v-inic 
rui-.i(tii.t!  ( >r(ler 
tyy-X  land  lb 
>ii!i    f")ptions 


"15  U.S.C.  rs»(bK2)  ::9t>i) 

"17CFR  200  30-3(3)112)  (15«j:! 


rr:  .Aujjl.s:  13, 1090,  the CommiMion  approvad 

a  r'^f.  j7Tr;tviMid  ml*  chan^  whldi  creared  an 
Hif»..trcicic  ac:x*»»  m«nb«rih:p   mew-  ar  \SAP,  (or 

fjiir,  r«>{iiiar  metmhBT  broi«7-!l(wifr.   ": 
system  aiiows  cwtdir:  qiiai, ,•".«*  br.tw 
("AS-AP  M«ml*rs'  '  arcx**  •■..  -r.f  tx  >. 
auiomatfHl  trsdinj  nvMems   in^isjilini.: 
eiH(-.;tir>n  svilem.  S«curili«»  (./>n.jTn,r 
Routing  and  Execution  '^vsmiT      S< 
automated  optuxij  tiad.nfi  jvitsr,-;    ! 
fcj<rh«nf?p  Trading  ^-.s'eiii      >'!  Jfe'TS 
anv  other  ••lertmnir  svstnn,«  ap;"'i-'n 
HiiATd  ,of  Ckwmriora  W'hiif  an  ,AN.M  mifmt'-r  n  nr- 
e  r«^i«r  maonbw  of  the  £x(,han(fs,  an  \>  «,." 
i-nem!x»i  muM  b*  a  broUw-dsajBi  rH(ii»tnr«*:;  aiiilft- 
,S««ctioc  15  of  the  \t:t,  and  ohm'.  «)yw  .    «.■    if  t,>v 
ttic  (>)ajtil'utian    Rul»«   anr!  Prrx-p'lu.'nj    il  :,h»< 
Lxchanj}*,  and  conaani  to  !h#  riiiw  ipiina'i  mvi 
artdCration  )un»<l»ctior,  of  ihf  Exc  Saa^*   '•■'  'h* 
extfinl  thai  susih  uin.iiiictiivr  w.'ju,  :  rwiarf  to  lh» 
dealings  of  the  \S.\P  M«ir;t»:  :.r.  ihf  Lx!.hang«  S«e 
;>«cruntie8  Exchai^f  Act  RsImmi  No   28535  (August 
n    l»90i.  55  FU  3410*;.Au(fii»t  21.  19«()  ((Wtlw 
approvTHg  File  No  SR-f"^t"-'»-09) 

'  Cndftrhniiiji  indir.alR«  rria:pr;ai  t.    i«p  d-lded; 
biscketj  indicate  matenal  tc  t><>  d«i»»twl 

'  Ir.  ordw  to  rwcoivp  rt»ct7nn;r  »r  r-«5»   •»  i   •  -,  a,; 
MMnt«>T  mu't  p»T  a  nonrwfindfltiti'   n    -  "'B:'"'H-«b'.e 
annual  tw   wtiid;  th»<  Exrhar„i«  «  >Via- - 
GoveiTinri  Ij  «nr>owBr»d  to  am^n.;  rmd   vtHi:. 
Howpvpr   i!  Hn  ASAP  r.-nmber  bi«com«a  •  regular 


Exchange  is  proposing  this  rule  i  heiK*' 
in  order  to  make  its  ASAP  Mph  ;  <  -ship 
Program  more  attractive  to  p    h:    a! 
members  and  to  make  the  Exchft   «  m  i 
more  competitive  marketplace  !g;  XLb 
execution  of  securities  transactions. 

2.  Statutory  Basis 

The  proposed  filing  is  consistent  with 
section  6(b)(4)  of  the  Act  In  that  it 
provides  for  the  equitable  allocation  of 
reasonable  charges  among  Its  members 
and  persons  using  its  facilities,* 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  belies  p  'Hp' 
the  proposed  rule  change  will  in.pc«e 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  sohdted  nor 
received. 

Ill    !)«tr  of  }'ffp<-tivpnn**  of  th* 

Pr"j'>., .se^i  Rui*  (lienf;(>  and  TiiTiin,s:  for 

Ccirisiti  ixv  ;on  \il  ■(„in 

Tlie  foregoing  rule  change  estabhshes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)  (3)  (A)  of  the  Act  and 
subparagraph  (e)  of  Rule  igb-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  suounarily 
abrogate  such  rule  change  if  if  firr>«fif^ 
to  the  Commission  that  such,  a  'i>  ;;  i*. 
necessary  or  ftf  fiMpriate  in  the  public 
interest,  for  Li.t  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

T\'  Solif  jtaf  ion  f)f  rj->mm*>nts 

iiitef'-.^!*''':  ','""\'  :  h  (-,:>-  ,■  ■,  ;'pd  to 
submit  w:, •:!':.  ,„;.:■, a,  '-.eut  ai.c 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resjx*  •  t;  the  pr  posed  rule 
change  tna*  art  fi.ed  w  ith  the 
Commission,  and  all  written 
communications  relating  to  the 


cur-«i 


..■«!«■■  •    :^^  date 
i«t  i'li.  .s^Uc» 


to  Memben  Nutnbere  NCU-B9-es.  attacbad  at 
Exhibit  "A"  to  Fil«  No.  SR-PSG-WMie. 
M5U.S.C7af(bN4)(l»a6). 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US  C.  552,  wiil  be 
available  for  inspection  and  copying  a* 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N\V  , 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No,  SR-PSE-93-05 
and  should  be  submitted  by  July  22. 
1993. 

For  the  Comxnission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

VUrgarvt  H.  McFarlAnd. 
Deputy  Secretary- 
iFR  Doc.  93-1  5497  Filed  &-30-93i  8:45  am] 

■UJNO  COOC  t010-01-« 


(R«4eM«  14a  34-32514;  File  No.  SR-PSE- 
92-42] 

Self-Reguiatory  Organlzatlont;  Filing 
oi  Proposed  Rul«  Change  and 
Amandment  No.  1  by  Pacific  Stock 
Exchange,  Inc.  Adopting  Listing 
Requirements  for  Common  Stock  that 
Qualifies  Under  the  Small  Corporate 
Offering  Registration  Classification 

June  25,  1993. 

Pursuant  to  section  19rb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U  S  C.  78s{b)(l),  notice  is 
hereby  given  that  on  November  9,  1992, 
the  Pacific  Stock  Exchange,  In  c  (PSE" 
or  "E-xchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"!  the  proposed  rule 
change  as  desrnbed  in  Items  I.  11  and  !II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  orvjanization  On 
Apnl  23,  1993  the  PSE  submitted  to  the 
Commission  Amendment  No.  1  which 
includes  new  provisions  and  seeks  to 
clarify  the  language  of  the  proposed  rule 
change.'  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  submitting  this  rule  filing 
in  order  to  f>errr.:t  the  Exchange  listing 


UMI 


^  See  letler  from  Michael  D   Plerson.  Senior 
Attorney.  PSE  to  Eiiabe'h  M  r.o»sTcv9  Lvquire. 
CominiMion,  lialed  .fpnl  20,  IWa,  which  nn-ionn 
other  thingi.  «ddi  listing  naainteoanco  cntoria. 
cartain  listing  requiremenu  relating  (o  cor^xjnle 
govercAnce,  and  «  Umit  for  luuer^  to  nnn  riais  of 
voting  itocJL  Amen drr. net  No   1  aJio  mitka*  a 
Dumtier  of  tninor  changes  for  styUsUc  md 
cianGcatloD  purpo.««s 


and  trading  of  common  stock  that 
qualifies  under  the  Small  Corporate 
Offering  Registration  ("SCOR") 
designation.  The  complete  text  of  the 
proposed  r.ile  amendments  was 
attacJied  to  this  rule  filing  as  Exhibit  A, 

U.  Seli^Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basia  for  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
self-regulator>'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change  The  te.xt 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  or^^anization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self- Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  proposing  to  list  and 
trade  common  stock  that,  at  the  time  of 
the  offering,  qualifies  under  the  SCOR 
designation.  Under  the  proposal,  these 
securities  will  include  all  common  stock 
of  a  class  that  has  been  li)  issued 
pursuant  to  Regulation  A  under  the 
Securities  Act  of  1933  (".Securities 
Act"),  or  (ii)  issued  pursuant  to  Form  U- 
7  of  the  North  Amenran  Securities 
Administrative  .Association 
("NSSAA") '  (or  a  state  variation  of  such 
form  with  substantially  similar 
requirements)  and  Lssued  pursuant  to 
Rule  504  under  the  Securities  Act.  Since 
such  securities  are  not  currently  listed 
or  traded  on  anv  national  setninties 
exchange,  the  PSE  believes  that  the 
implementation  of  the  Exchange's 
proposal  will  facilitate  the  capi'al 
formation  process  for  small  companies 
and  will  supply  much  needed  liquidity 
to  public  investors  within  a  regulated 
marketplace.  In  addition,  under  the 
proposal,  companies  wiil  be  afforded  all 
of  the  benefits  of  an  Exchange  listing, 
wth  the  exception  of  the  Blue  Sky 
exemption  from  state  securities 
registration  requirements  and  automatic 
marginability. 

In  August  1992,  the  Commission 
adopted  certain  rules  as  part  of  its  Small 


Business  Initiatives  program.'  The 
program  includes,  in  part,  substantive 
changes  to  the  "small  issues"  exemption 
from  registration  requirements  under 
the  Securities  Act  (Regulation  A),  as 
well  as  changes  to  the  "seed  capital" 
registration  exemption  pursuant  to  Rule 
504  under  the  Securities  Act.  These 
revisions  are  designed  to  facilitate  the 
access  of  small  companies  to  capital 
markets  and  to  reduce  the  costs  of 
compliance  with  the  federal  securities 
laws. 

Rule  504.  The  Commission's 
modifications  to  Rule  504  include  the 
elimination  of  several  restrictions  and 
other  changes  that  would  allow  small 
companies  to  conduct  public  offerings 
of  up  to  $1  million  in  unrestricted 
securities  during  a  twelve-month 
period.  These  changes  are  designed  to 
allow  small  companies  to  market 
offerings  directly  to  prospective 
investors  by  bypassing  both  the  venture 
capital  and  small  underwriting  houses. 
At  the  state  level,  offerings  may  be 
registered  using  the  SCOR  registration 
form.  Form  U-7;  however,  such  limited 
offering  must  also  qualify  under  state 
Blue  Sky  laws  that  require  delivery  of  a 
prospectus,  offering  circulai-,  or 
disclosure  document  to  all  purchasers 
prior  to  sale.  The  Form  U-7  has  been 
supported  by  the  American  Bar 
Association  as  well  as  NASAA. 

As  of  Febraary  1993,  the  following 
thirty-one  states  have  adopted 
regulations  governing  the  registration  of 
small  corporate  offerings  using  the  Form 
U-7:  Alaska,  Arizona,  California. 
Colorado,  Connecticut,  Idaho,  Indiana, 
Iowa.  Kansas,  Kentucky,  Maine, 
Massachusetts,  Mississippi,  Missouri, 
Montana,  Nevada,  New  Hampshire. 
New  Jersey,  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  Vermont. 
Washington.  Wisconsin,  and  Wyoming. 
In  addition,  six  states,  Arkansas, 
Georgia,  Louisiana,  South  Dakota. 
Virginia,  and  West  Virginia,  unofficially 
recognize  the  filing  of  Form  U-7  to 
register  small  corporate  offerings  by 
qualification  or  bv  exemption.* 

Regulation  A.  The  Commission 
recently  revised  Regulation  A  to  exempt 
from  registration  public  offerings  of  up 
to  $5  million  in  a  twelve-month  period. 
The  disclosure  requirements  are 
embodied  in  the  offering  statement  (SEC 
Form  1-A),  and  consists  of  three  parts. 
The  offering  circular  is  contained  in  Part 


'  In  formulating  the  listing  requirements  set  forth 
in  this  pTopoMl,  the  Exchange  consulted 
extensively  with  the  Saull  Business  Capita] 
Formation  Committee  of  NASAA.  and  many  of  their 
suggestions  have  been  tncorporalec  into  the 
proposed  program. 


'  See  Securities  and  Exchange  Commission 
R-siaase  Nos  33-6949,  3+-3096fl,  39-2287  (July  30, 
1992).  57  FR  36442  (August  13.  1992). 

*  See  Small  Corporate  Offering  Registration 
Program  and  Form  U-7,  1  Blue  Sky  Law  Reporter 
(CCH)  6461  (February  1993). 
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11  and  may  b«  prepared  in  three 
alternative  formats,  one  of  which 
permits  the  use  of  the  same  simplified 
di.«:losure  statement  (Form  Ll-7)  that  is 
prescribed  in  SCOR  offerings 

These  changes  to  Regulations  A  and 
D.  in  coniunction  with  the  efforts  of 
several  states  that  are  in  the  forefront  of 
the  small  business  movement,  will 
clearly  benefit  both  the  investing  public 
as  well  as  small  companies  sef»kin^ 
access  to  capital  markets  The  expanded 
use  of  the  Form  U-7  in  Regulation  A 
offerings  will  encourage  a  more  effective 
and  simplified  svstem  of  raising  capital. 
The  collective  efforts  of  federal  and  state 
agencies  to  streamline  the  registration 
process  for  small  corporate  offerings  are 
especia'iiy  important  because  the 
institutional  venture  capital  industry 
has  substantially  abandoned  the 
financing  of  small  start-up  companies, 
leaving  them  the  private  offering  market 
as  the  only  remaining  source  of  capital. 
Therefore,  the  development  of  the  SCOR 
program  has  made  corporate  offerings 
more  flexible  and  less  costly  to  small 
companies,  without  compromising 
investor  protection 

imt'.al  and  Cnntinued  lj>t;n^ 
Requirements  The  Exchange  has  in 
place  a  regulator>-  program  that  wM 
ensure  close  .scrutiny  of  any  company 
applying  to  list  its  common  stock  under 
the  SCOR  program  The  listing 
qualification  process  for  SCOR 
applicants  will  be  ttie  same  as  the 
process  in  place  for  other  PSElisted 
equity  issuers.  The  merit  review  process 
IS  coordinated  by  the  Exchange's  Listing 
Department,  which  works  directly  with 
the  Equity  Listing  Committee.  This 
Committee,  which  is  com.prised  of  floor 
members,  "upstairs"  members  and 
member  firm  representatives,  has 
substantial  colledive  experience  m  the 
evaluation  of  companies  for  possible 
listing  on  the  Exchange 

The  Exchange  has  developed  spw.ii-.i 
listing  requirements  that  are  designed  to 
ensure  a  minimum  level  of  financial 
performance  by  issuers  under  the  SCOR 
program.  First,  at  the  time  of  application 
and  formal  request  for  listing,  the  initial 
offering  must  constitute  at  least  200.000 
publicly  held  shares  with  an  aggregate 
market  value  of  at  least  $1  million. 
Second,  the  offering  price  per  share 
must  be  at  least  $5  00  and  have  a 
minimum  public  distribution  of  250 
beneficial  holders.  Third,  the  company 
must  have  total  net  tangible  assets  of  at 
least  $500,000  or  shareholders'  equity  of 
at  least  $1  million.  Fourth,  the  issuer 
must  have  specific  corporate  governance 
policies  which  the  PSE  intends  to 


propose  m  the  future  '  Fifth,  a  company 
listing  Its  common  slock  under  the 
SCOR  designation  is  limited  to  one  class 
of  voting  common  stock,  so  that  the 
number  of  shares  for  which  the 
company  applies  is  equal  to  the  total 
number  of  shares  n^rrently  issued  and 
outstanding,  plus  ttie  number  of  shares 
authorized  for  future  issuance  (for 
specific  purposes)  Finally,  the  issuer 
must  either  register  the  common  stock 
with  a  state  securities  agency  that  has 
adopted  the  Form  U-7  format  or  register 
It  with  the  Comm.ission  pursuant  to  a 
Form  1-A  offering  statement  (or 
substantially  equivalent  registration 
form). 

In  addition,  under  the  proposal,  once 
an  issuer's  common  stock  has  been 
approved  for  listing  under  the  SCOR 
program,  the  following  requirements 
must  also  be  met:  First,  the  issuer's 
common  stock  must  be  registered  under 
section  12(b)  of  the  Act  (before  it  may 
be  traded  on  the  Exchange).  Second,  the 
issuer  must  comply  with  the  Exchange's 
listing  policies  and  agreements,  as  well 
as  the  reporting  and  disclosure 
requirements  of  the  Act.  Third,  in 
connection  with  any  listing  on  the 
Exchange  of  additional  shares  of  the 
company's  common  stock,  the  issuer 
must  meet  the  applicable  registration 
requirements  of  the  Securities  Act. 
Fourth,  any  sale  of  the  company's 
common  stock  by  an  "affiliate"  of  the 
issuer,  and  any  sale  by  any  person  of 
"restricted  securities."  must  comply 
with  the  resale  limitations  of  Rule  144 
under  the  Seciirities  Act.  Fiflh.  an  issuer 
listed  under  the  SCCfR  program  must 
comply  with  the  Exchange's  Usting 
maintenance  requirements  set  forth  in 
Rule  3.5(h)."  Finally,  an  issuer  would 
have  to  meet  either  the  Tier  I  or  Tier  11 
listing  requirements  for  common  stock 
under  PSE  Rule  3.2(c)'  within  36 
months  after  the  effective  date  of  the 


'  AJ though  the  Exchange  ciurenlly  doei  not  have 
corporate  governance  standards,  the  Exchange 
int>>nd>  tb  .tuhmit  corporals govamance  standards 
to  the  Oimmission  f  jr  approval.  The  PSE  states  that 
It  plans  to  lunnntl  File  No.  SR-PSE-e2-41. 
concommg  equity  listing  and  mainleDanca 
jtanciarrts,  lo  inciurtf  corporate  governance 
rwjurenienn  rslating  to  conflicts  of  interest. 
quorums   s!ui.'»h.,)i  j«r  approval  policies. 
sharehd^iie;  aii.'  anniui.  mB«tmgs.  solicitations  of 
prtixiM  ar.d  connentj  and  jh.arBhiilm  voting  rights. 
Te!ephon«  converMticin  twiv*(*«n  Mn  fiuel  D. 
Pierson.  .Senior  ,\ttomev   PSL   ana  Elizabeth 
Cosgrove,  ,\norne\   Cc.miDnjii.tr.   .^n  May  4.  1993 

•  Se*  supra  note  1   The  j'Sf  .n.:  ...  1>..:  m 
,\roendm8ni  No   !  Rule  3  ^^!■:,  wh,   .':  firoposed 
maintenance  rBtjuiremonu  for  .S;  i  )K  m».  urities  that 
include,  amon^  other  things   riunit«r.  «.  criteria  for: 
publiciy  held  shares   markH!  va^up   inT.KBcial 
holders,  and  bid  pnrs 

'SwFiieNo  .SR-PSE-«2-41.0nNoveoiber9. 
1992.  the  PSE  .jubmiitpd  tc  the  Commission  a 
propi3s«d  njle  rhangf  t  amnnd.  among  other 
things.  Rule  3  2UJ 


section  12(b)  registration  statement  filed 
pursuant  to  the  Act.  The  Exchange 
believes  that  such  time  frame  is 
reasonable  because  the  Tier  I  and  Tier 
n  hsting  criteria  would  require  the 
issuer  to  have  an  operating  history  of  at 
least  three  continuous  years.  (Once  the 
company  has  been  elevated  to  either 
Tier  I  or  Tier  n  listing  status,  it  would 
then  be  required  to  meet  the  applicable 
maintenance  requirements  set  forth  in 
PSE  Rule  3.5(b).)" 

Trading  Environment  and 
Transaction  Reporting.  The  Exchange 
intends  to  allocate  common  stock  listed 
under  the  SCOR  program  to  a  specialist 
for  auction  market  trading.  Any 
transactions  in  such  securities  would  be 
reported  on  a  real-time  basis 
Transactions  in  SCOR  securities  would 
be  identified  by  a  special  suRix  to  the 
ticker  symbol  so  that  members,  public 
investors  and  others  can  distinguish 
these  securities  from  other  securities 
traded  on  the  Exchange.  Finally,  all  of 
the  Exchange's  rules  and  equity 
surveillance  procedures  would  be 
applicable  to  transactions  in  SCOR 
securities. 

2.  Statutory  Basis 

The  Exchange  states  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  in  section  6(b)(5).  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  free  and  open  market, 
and  to  protect  investors  and  the  pubUc 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ITI   Datf  (if  FfTt><  ^ivcnf-^  fifthe 
PriijiovtHi  Kiiic  t;ha;:i,'<'  and  Timing  for 

i  „^ I ;ti ri h ss H Hi   \i  tiiifi 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 


*Id.  File  No.  SR-PSE-92-41  also  would  amend 
PSE  Rule  3.5(b). 
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days  of  such  date  if  it  finds  such  longer 
pencxl  to  be  appropnate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will 

(A)  By  order  appmve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV'.  Solicitation  of  Ck>mraents 

Interested  persons  are  invited  fo 
submit  written  dala,  views  and 
arguments  concerning  the  for*tiinin« 
Persons  maimg  written  submissions 
should  file  six  copies  thereof  wuh  the 
Secretan.-,  Securities  and  Exchanee 
Commission.  4t0  Fifth  Str«<at,  N\V  , 
Washington.  DC  20549  Copses  -f  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  i:>*>twe«n  the 
Commission  and  any  person,  nth'-rthan 
those  that  may  be  withheld  from  rhw 
public  in  accordance  with  the 
provisions  of  5  U  S,C.  552.  wili  De 
available  for  inspetnion  and  copying  at 
the  Commission  s  Public  Reference 
Section,  450  Fifth  Street,  NW  , 
WashinRton.  DC^  20549  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  tJie  PSE  All  submissions 
should  refer  to  File  .No.  SR-PSE-92-42 
and  should  be  submitted  by  July  22, 
1993.  I 


for  the  Commissiun.  Dy  the  Division  of 
Markat  Regulation.  pur«uant  to  delegated 
authoriry 

Marjarat  H.  MLfarland. 
Deputy  Secretary 

[FS  Doc  9V1  SS69  Filed  6-30-93,  8.45  ami 
mLUHQ  cooe  ioid-ei-ii 


SMALL  BUSINESS  ADMINISTRATION 
lL*c«n»«  No  06.^)6-C1T3] 


Dixsa  Bo»4oesa  Investment  Co., 
Lic«n»«  Surrender 

NoUce  IS  hereby  givan  mat  D!x:e 
Business  Investment  Company 
("DBIC").  a  Louisiana  corporation,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  com  pa;,  y 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  Act  '). 
DBIC  was  licensed  by  the  Small 
business  Administration  on  August  21, 
1974. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  May  19, 
1993,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.011.  Small  Business 
Investment  Companies) 
Dated:  June  23. 1993. 
Wayna  S.  Foren, 

Associate  Administrator  for  Investmf:  n  t 
(PR  Doc.  93-15517  Filed  6-30-93   8  4Sami 
BIUJNOCOOC  n2S-01-M 

[L.C«A««  No   QT-QT^yil] 

First  of  Nebraska  InvestmenI 
Corporation    License  Surrender 

Notice  is  hereby  given  that  First  of 
Nebraska  Investment  Corporation,  One 


First  National  Center,  Suite  701,  Omah  i. 
Nebraska.  68102-1596  has  surrendered 
its  license  to  operate  as  a  Small 
Business  Investment  Company  under 
the  Small  Business  Investment  Ad  of 
1958,  as  amended  (the  Ad)  First  of 
Nebraska  Investment  Corporation  was 
licensed  by  the  Small  Business 
Administration  on  November  25,  1988. 
Under  the  authority  vested  by  the  Ad 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  June  1 1 . 
1993  and  accordingly,  ail  rights, 
privileges  and  franchises  denved 
Lherefrcm  have  been  terminated 

fr2atalf)g  of  Federal  Domestic  ,\ssistance 
Program  No  59  Oil,  Small  Business 
Investment  GimpaniBs) 
Dated   !un«>  17,  1993. 
Wayne  S.  Foren, 

/^sso«  lafp /^rfm/nisfrafor/or/nvesfiTienf. 
[PR  DcK  93-1 S537  Filed  6-30-93;  8:45  am] 

BU.UMC  COOC  MZS-OI-M 


[Application  No.  990000S4] 

First  Security  Business  Investment 
Corp.;  Application  for  a  Small 
Business  Investment  Company 
License 

An  application  for  a  licen,se  tc  operate 
a  small  business  investment  company 
(SBICl  under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.SC,  661  e(  seq  ), 
ha."^  been  filed  by  First  Security  Business 
Investment  Corporation  (the  .*.pp!icant). 
79  South  Mam  Street,  suite  800,  Salt 
Lake  City,  Utah  84111,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  13  CFR  107,102  (1993). 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  will  be  as 
follows: 


Name 

T.tle  Of  position 

Percent  o<  owner- 
snip 

First  Security  Ccrj>orat;oo,  79  Sou-tn  Main  Sfeet.  Sail  Lake  City.  UT  84111  ... 
L/nn  Scoft  Nelson    79  So'JT^  Mair  Street    ^..ar     aKS  Citv   UT  84111  

Sh.arqhc4der  

Cfai  mnarVOif  octor ~ 

President/Director  

Executrve  Vice  Pres./'Secretary/Dirsctor  

/>ce  Presfdent/Gen  Manager     

100 
Hots 

Marx  Douglas  Howeil   ^9  So«J1^  Main  Street   'vi.t  :  ana  Dty,  UT  84111  

None 

Sarnu©!  Paul  Jeppson    79  Soutr  Mam  Street    -wtf'  ..aKa  Crty,  UT  64111  

None. 

Locks  Onn  Awer   79  Skxith  Mairi  Street  Sati  Lane  City,  UT  84111  

None, 

ClarV  Rtch  Bort)idge    79  Scujtt  Ma;n  Street   Sail  Lake  City,  UT  84111  

Vire  PresKJenv  Advisory  Board  Member  

None 

UMI 


The  Appiican',,  a  L'tah  Corporation,  is 
expeded  to  begin  operations  with 
$2,500,000  of  pnvate  capital  and  will  be 
a  source  of  equity  capital  and  long-term 
loan  funds  for  qualified  small  business 
concerns.  The  Applicant  intends  to 
conduct  its  business  activities  iii  the 


states  of  Utah,  Idaho,  Wyoming,  Nevada, 
Oregon,  and  New  Mexico. 

Matters  involved  in  SBA's 
consideration  of  the  Application 
include  the  general  business  reputation 
and  character  of  the  proposed  owners 
and  management,  and  the  probability  of 
successful  operatipns  of  the  existing 


company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 

may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
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5.ib;n;t  »^'Titten  comments  on  tiie 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  Third 
Street,  SW.,  Washington,  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Salt  Lake  Qty,  Utah. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  Tune  21. 1993. 
\\  iv:,e  S.  "orpn 

Associate  Administrator  for  Investment. 
IFR  n.-^  ^^~^ rsir  Filed  6-30-93;  8:45am) 


DEPAPTMENT  CF  STATE 
fPubbc  No'tc*  1325] 

ShiDping  Coordinating  Cor'mi^ee 
Subcor-:mittee  on  Safety  c?  Life  at  Sea 
and  Associated  Oud'es  e\  al  ,  Meeting 

The  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  on  July  16, 1993,  at  9  a.m. 
in  Room  4315  at  Coast  Guard 
Headquarters,  2100  Second  Street.  SW., 
Washington,  IX. 

The  purpose  of  this  Working  Group 
meeting  is  to  discuss  the  preparations 
f:!r  the  38th  Session  of  the  International 
.Maritime  Organization  (IMO} 
Subcommittee  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety 
(SLF),  which  is  scheduled  for  February 
14  to  18,  1994. 

Items  of  discussion  will  include  the 
foiiowing:  subdivision  and  damage 
stability  standards  of  passenger  ships; 
harmonization  of  probabilistic  damage 
stability  provisions  for  all  ship  types; 
the  new  Code  of  Intact  Stability; 
tet;hnical  revisions  to  the  1966  Load 
Line  Convention;  stability  aspects  of 
open  top  container  ships;  and 
probabilistic  oil  outflow. 

Members  of  the  public  may  attend 
tins  meeting  up  to  the  seating  capacity 
of  the  room 

For  further  inf. i.-rnation  on  this  SLF 
Working  Group  meeting,  contact  Mr 
U  P.  Co|»en  or  Mr  W  M,  flavden  al 
(202)  267-298fl.  U  S,  Coast  Guard 
Headquarters  (G-MTH!,  2100  Second 
Street,  SW.,  Washinston,  DC  205^3- 
0001 

Ddted  lune  23. 1993. 

Bruce  Carter, 

E.vet  Li  .*u-e  Secretary;  Shipping  Coordinating 
Committee. 

iFR  D<x   93-1 5S43  Filed  6-30-93;  8:45  am) 

UUJMQ  COOe  471 0-07 -H 


DEPARTMENT  OF  TRANSPCRTATiON 


Aviatiori  ProceecJ-nyS: 


Agraer 


Fiiod  DuMr,g  the  W&ek  E.nce-:^  Jwj.-.e  '■b- 
1Sr{J3 

The  following  Agreements  were  filed 
with  the  Department  of  Transportaticr. 
under  the  pro\dsions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  48864. 
Date  filed:  Jane  14.  1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Comp  Telex  Reso  024f — 

Sweden. 
Proposed  Effective  Date:  June  22, 1993 
Docket  Number:  48868. 
Date  filed :]u.ne  16, 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  PAC/Reso/378  dated  May  26, 

1993. 

Expedited  Resolutions  r-l  to  r-9. 
Proposed  Effective  Date:  Expedited  July 

1,  1993. 
Docket  Number:  48869. 
Date  filed:  June  16. 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC3  Reso/P  0542  dated  June  4. 

1993. 

Japan-Korea  Expedited  Reso  002d. 
Proposed  Effective  Date:  Expedited 

November  1.  1993. 
Docket  Number:  48870. 
Date  filed:  June  16. 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

TC3  Reso/T  0543  dated  June  4, 1993. 

Japan/Korea-South  Asian 
subcontinent — rl-4. 

TC3  Reso/P  0544  dated  June  4, 1993. 

Japan/Korea-Southeast  Asia — r5-6. 

TC3  Reso/P  0545  dated  June  4. 1993. 

Japan/Korea-Southeast  Asia — r7-ll. 

TC3  Reso/P  0546  dated  June  4, 1993. 

Japan/Korea-Southwest  Pacific — rl2- 
14. 

TC3  Reso/P  0547  dated  June  4,  1993. 

Japan/Korea-Southwest  Pacific — rl5- 
23. 

Proposed  Effective  Date:  Expedited  July 

1/August  l/October  16/November  1, 

1993. 
Docket  Number:  48878. 
Date  filed:  June  18, 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  TCl  2  Reso/C  0918  dated  May 

18, 19SJ 

Areawide  (except  USA/UST)  Resos— 
r-l- OlSaa  A  1^2-501. 
Proposed  Effective  Date:  October  1, 

1993. 
DocJtef  Number:  48879. 


Date  filed:  fune  18,  1993. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

TC12  Reso/C  0920  dated  May  18, 

1993, 
North  Atlantic  (except  USA/UST) 

Resos. 
Rates— TCl  2  Rates  0486  dated  May 
29,  1993,  Minutes— TCl  2  Meet/C 
0302  dated  June  11.  1993.  r-1- 
OOlaa,  R-2-002,  r-3-554«.  r-4- 
584b.  r-5-584cc.  r-6-590. 
Proposed  Effective  Date:  October  1, 

1993. 
Docket  Number:  48880. 
Date  filed:  June  18, 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC23  Telex  Mail  Vote  635— 

Australia-Europe  fares. 
Proposed  Effective  Date;  July  15. 1993 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Senrices  Division. 
(FR  Doc.  93-15473  Filed  &-30-93;  8:45  am) 

MLUNO  COOC  4«10-4»-P 


Applications  for  Certifier'-  :;  ; '  Public 
Convenience  and  ^4ece&&!ty  a.ad 
Foreign  Air  Carr  c   p,  nits  Filed  Under 
Subpart  Q  Durir  :  '   e  vvM-k  E--ie-'.     ■ 
June  18, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scopw  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  48873. 
Date  filed:  June  17, 1993. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  July  15, 1993. 
Description:  Application  of  Federal 
Express  Corporation,  pursuant  to 
section  401  ot  the  Act,  and  subpart  Q 
of  the  Act.  for  a  certificate  of  public 
convenience  and  necessity 
authorizing  it  to  operate  scheduled 
all-cargo  foreign  air  transportation 
between  the  United  States  and  Chile. 
Docket  Number:  48877. 
Date  filed:  June  18. 1993. 
Due  Date  for  Ansv^rs,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  16, 1993. 
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Description  Application  of  S().;ir>'ast 
Express  Airlines,  Inc.,  pursu-ti:;  m 
section  40lfdi(l!  of  the  Act  and 
subpart  Q  of  the  Retjulitions.  requests 
a  fiuiess  dot«rminat;on  and  issuance 
of  a  Certificate  of  Public  Convenience 
and  Necessity  to  engage  in  Scheduled 
interstate  and  overseas  air 
transportation  of  persons,  property 
and  mail 

Docket  S'umber'  487;g 

Dx:te  filed  ]une  I'i,  199  3 

Due  Date  for  Answers.  Conforming 
Applications,  nr  Mot:on  to  Modify 
Scope  July  14.  l^*'^^ 

Description  Amendnnen!  No.  1  and 
Supplement  To  Application  of 
Nations  Air  Express,  Inc.  (formerly 
M,W  McDonald,  Inc  )  d/l'/a  Miami 
Air  Charter  (Nations  Air],  (1)  to 
request  issuance  of  a  certifirr.te  of 
public  convenience  and  necessity  to 
engage  in  scheduled,  instead  of 
charter  onlv,  interstate  and  oversods 
air  transportation,  and  [2]  to  reflect 
the  chaniie  of  name  of  the  applicant 
from  M.W  M(I3onaid,  Inc.  d/b/a 
Miami  Air  Ci.irter  to  Nations  Air 
Express,  Iiic.  d'b/a  Miami  Air  Charter. 

Doci>.et  Sumter  44^92. 

Dote  filed  June  17   1993. 

Due  Date  for  Ansi^^ers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  ]uiy  15,  1993. 

Description  Application  of  Compania 
De  Aviacion  "Faucett",  S.A..  pursuant 
to  section  402  of  the  Act  and  subpart 
Q  of  the  Regulations,  applies  to 
amend  its  foreign  air  carrier  permit  to 
the  extent  necessary  to  authorize 
Faucett  to  provide  once-per-week 
scheduled  foreign  air  transportation  of 
property  and  mail  between  the 
terminal  point  Lima,  Peru,  on  the  one 
hand,  and  the  terminal  point,  Miami. 
F'.crida,  on  the  other  hand. 
Phyliu  T  kayior, 

Chief.  LkKumentary  Services  Division. 
FR  !>x   93-t  5474  Filed  &-30-93;  8:45  am] 
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Federal  Aviation  Adminigtrat.on 

Impfovements  to  the  Genera!  Aviation 
Activity  and  Avionics  Survey 


AOENCY:  F"ederal  Aviation 

A.:lTiini-.tr9tion,DOT. 
AC^KDN:  Notice. 


UMI 


summary:  Notice  is  hereby  given  that 
the  FA.\  mtenis  to  hold  a  public 
meeting  to  present  and  discuss 
proposed  plans  to  improve  the  General 
Aviation  .Activity  and  Avionics  Survey. 
The  FA.A  plans  to  redesign  this  survey 
in  response  to  suggestions  for 
improvements  in  the  amount  and  typo 


of  data  collected,  the  frequency  of 
collection,  and  actions  to  increase  the 
statistical  validity  of  the  data 

DATES:  Public  meeting  will  be  held  at  2 
p,m,  on  July  20, 1993,  at  the  General 
Aviation  Manufacturers  Association, 
suite  801,  1400  K  Street  NVJ.. 
Washington,  DC  20005.  The  proposal 
will  be  sent  to  those  who  submitted 
written  comments  about  the  survey  at 
least  one  week  prior  to  the  |uly  20 
meeting.  Any  others  wishing  to  receive 
the  package  should  call  or  send  a 
request  to  the  address  below. 

ADDRESSES:  Federal  Aviation 
Administration,  Office  of  Aviation 
Pohcy,  Plans,  and  Management 
Analysis,  (APO-llO).  800  Independence 
Avenue  SW.,  Washington.  DC  20591. 

FOR  FURTHER  WFOBMATKJN  CONTACT: 
Patricia  Beardsley.  hA.\.  Statistics  and 
Forecast  Branch.  APO-llO,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  telephone  (202) 
267-8032. 

SUPPLEMEMTAflY  INF0RMATK5N:  The  F.A.^ 
is  evaluating  the  net:d  for  chant^s  and 
improvements  to  the  General  .Aviation 
Activity  and  Avionics  Survey  for  survey 
data  year  1993.  FAA  held  a  public 
meeting  at  3  p.m.  on  May  3, 1993,  at  the 
General  Aviation  Manufacturers 
Association  to  provide  information  as 
to:  the  timetable  for  the  1993  sxirvey,  the 
FAA  evaluation  process,  changes 
suggested  to  date,  and  preliminary 
criteria  under  consideration  to  evaluate 
change  suggestions.  All  interested 
persons  were  invited  to  attend  this 
meeting  and  submit  written  suggestions 
for  changes  and/or  improvements  to  the 
survey  design,  the  statistical  analysis  of 
the  data,  the  frequency  of  collection, 
and  any  ether  related  elements. 

The  FAA  has  evaluated  these 
suggestions  and  has  formulated  a 
proposal  for  an  improved  survey.  The 
purpose  of  the  second  meeting  is  to 
present  and  discuss  the  proposal  with 
interested  parties.  Copies  of  the 
proposal  will  be  sent  to  those  who 
submitted  written  comments  for  their 
prior  review.  Other  interested  parties 
may  request  copies  of  this  proposal  from 
the  FAA. 
Peimy  L.  Mefford, 

Manager,  Planning  Analysis  Division,  (APO- 
100). 
(FR  Doc.  93-15560  Filed  6-30-93;  8:45  am] 
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Appi's  on  To  ImpoM  and  Use  t  ->« 
Rav  - .. »  -rem  ■  PasMnger  Faciiiiy 
CUnifi-a   ;  FC);  Tweed-New  Haven 
Alrpc--    :t 

AGENCY:  Federal  Aviation 
AdmlnisU-ation  (FAA).  DOT. 
ACTION:  Notice  of  L'.tent  to  n^le  on 
applicaicn. 

SJMVAPV:  The  FAA  propose*?  to  n;le  and 
inviies  public  comment  on  the 
appl'cation  to  impose  and  use  the 
revcii.'.ie  from  a  Passenger  Facility 
Ch8ij:,e  at  Tweed-New  ilaven  Airport 
under  the  provisions  of  the  Aviation 
Safetv  and  Capacity  Expansion  Act  of 
1990  (Title  LX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part,  156  of  the  Federal 
.-Aviation  Ragulations  (14  CFR  part  158). 
DA-'ES:  Com.-nents  m-jst  be  received  on 
or  before  August  2,  1993. 
ADOfltSSES:  Comments  on  this 
application  mav  be  mailed  or  delivered 
in  triplicate  to  the  F.\A  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachu.sotts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  F.\A  mu.st 
be  mailed  or  delivered  to  Mr.  Bnjce  H. 
Lawscn,  Airport  Manay-^ar  of  the  Tweed- 
New  Haven  Ai.-port  at  ifie  following 
address:  Tweed-New  Havsn  Airport, 
Terminal  Building,  155  Burr  Street,  New 
Haven,  Ccnnecticut  06512. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comment.s 
previously  provided  to  the  City  ct  .New 
Haven  unjer  §  158  23  of  part  158  of  the 
Federal  .Aviation  Rogula'ions, 
FOR  FURTHER  INFORMATION  CONTACT: 
PrisciPa  A,  Soidan,  Airports  Program 
Specialist,  Federal  Aviation 
Administration,  Airport=;  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614,  The  application  may  be 
reviewed  in  pf'r^on  at  this  same 
location. 

SUPPLEMENTARY  l|JFORMATK>N:  The  FA.^ 
propostrs  to  ru!>3  and  invites  public 
coin.ment  on  the  appHcation  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Cliarge  (PFC)  at  Tweed-New 
H.3ven  Airport  under  the  provisions  of 
the  Aviation  Safety  and  C-apacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  paii  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  June  14,  1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  New  Haven 
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Wis  sv;bs'aiitirtliv  fo-rif'irtte  within  'Ht' 
rHq',irf»mertt5;  nf  *»  1  SH  25  of  fiarl  1  SS  of 
"5*^  FwJprai  A\ia!:nn  R-^'u'at'ot.s   Tl'i- 


AA  vt-iil  a 


H 


^i 


'.er 


H,'p'ir:a!inri.  ii)  u  •;■  ■;.■•    ,r 
than  S«»ptembf>r  1 1    19':^3, 

The  following  i-;  a  brief  over.'u^w  oi 
the  application 

!  He;  of  !hp  proposed  PFC:  $3.00 
t'rnposed  rhflrge  effective  date:  January 

FupivstKl  I  harge  expiration  date:  July 

T\)'.a!  estimated  FTC  rt»v!»riup 

$2.490,4S0 
Bi  lef  description  cf  propos*^.;  project: 

Land  A(X]uisition 

Class  or  classe*;  of  air  i  as-icr"?  ■>%  hu.r. 
;ht'  puhlu"  agemv  htis  requested  net  be 
T'-'-juired  to  co!!t>ct  PFC^;  On  IVnaiicl 
Air  Taxi/Charter  Operator?  t  ATS  ,Ot 

Anv  p>€r«5on  may  inspect  'tie 
aipiu-ation  in  p*^rson  at  Itie  FAA  olfuf 
iisted  above  under  FOR  FURT>iEH 
INFO«¥ATK>N  COWTACT. 

In  addition,  anv  person  may,  upon 
rt-qnest,  inspeil  the  applii,atiuii    iiMt;'  e 
a:id  other  dix  uments  iiormane  ;.  tfu' 
application  m  person  at  the  Tweed-New 
Hdven  Airport,  Terminal  Building,  155 
Birr  Street,  N'ew  Haven.  Connecticut 

Issuwj  in  B'jrhi'gtiin    Ma-isarhusptts  on 
Iune22.  1993. 
Vincent  A.  Scarano, 

Manaifer,  Airports  Diviaon.  .Ve**  EauJand 
We?jo/i. 

IrKlkK  9?-l  5 '^ft  Filed  6-30-93;  8:45  am) 
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Intent  to  Rule  on  Apptication  to  Impose 
and  Us*  th«  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Yuma  County  International  Airport, 
Yuma,  AZ 

AGENCY:  Foderai  Aviation 

Administration  (FAA)  DOT. 
ACTION:  Notice  of  Intent  to  rule  on 
aiiplication 

SUMUAnv:  The  F.\A  proposes  to  rule  and 

liivites  public  comment  on  the 
ftoplication  to  unpo.se  and  i.:se  the 
revenue  from  a  PFC  at  Yuma 
International  Airport,  under  the 
provisions  of  the  .Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
LX  of  the  Omnibus  Budget 
R■^v  onaliation  Art  of  1990)  (Pub,  L, 
l')l-508)  and  part  l.SB  of  the  Federal 
.■\viaUon  Regulations  (14  CTR  par!  ^5b] 
DATES:  Comments  must  be  received  on 
or  before  August  2.  19Q3 
ADDRESSES:  Comrr,*>r.fs  on  ;):,s 
application  may  be  mailed  or  dehvered 
m  triplicate  to  the  FA7^  a'  the  following 
ft  'dress; 


Federal  Aviation  Adininis'ra'icr 

Airports  Division,  Stardar  i.^  Station, 
^WP— 621,  P.O.  Box  9:1'    vv\vPC 
Los  Ange!e<  CA  Vin'i'< 

Li  addition   ci;  '■      -  ^     ^ 
comments  si,;)n! 


■'ed  tt; 


inust 


be  mailed 


,r  'it-'i.vered  ',',  .M.r    i.    M 
Thurmomj,  ,^,A  E  A^r^^r^n  Kiay.d^tj.i  <_.! 
the  Yuma  International  Airport  at  the 
follov^ir.;  .i.idre«;s 

Yuma  ( .( •u  c, ;  >,'  *  . r),."irl,  A  u,  t : >  n r:  t  \    2191 
East  32:1(1  ,StrtH>t,  Y.jmu.  Ar.zc,    ■» 
851RS 

Air  earners  and  foreign  Eir  carriers 
may  submit  copies  of  written  comments 

previous! V  pmvi.ied  to  thp  Yuma 

l,.i;.;,tv  ,*t:r;'i)r!  ■KiUnii-;* v  binder 
§15a  .;1  nf'jmn  158. 

FOR  FURTHER  INFORMATION^  CONTACT: 


N!- 


M,,:uari 


'-.t/indards  Section   A  VV»'_621,  Federal 
Aviation  Adminislralion,  P.O.  Box 
92007.  WWPC.  Los  Angeles.  CA  90009, 
(310) 297-1029. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  JNFORMATION:  The  FAA 
propo.ses  to  ruie  and  invite  public 
comment  on  the  a;;  iu  a:ion  to  impose 
and  use  the  revenue  fro  n  a  PFC  at 
Yuma  International  Airport  under  the 
pr(rv^<,](!;:,»,  (if  ;htr'  Aviation  Safety  and 
Ctpfif  itv  r\i  ai;sior,  Act  of  1990  (Title 
IX  oi  tne  Oinnitins  Budget 
Reconciliation  A>1  of  1490)  (Pub.  L 
101-508)  and  part  : "  H    f  the  Federal 
Aviation  Regulations  [14  CFRpart  158), 

On  June  10,  1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Yuma  Cx-untv  Airrnirt 
Authority  was  substantidiiv  con.^.lete 
within  tiie  requirements  i.'i  <!  158.25  of 
part  158   The  F.\A  \^':'.\  aj-prove  or 
disapprove  ti.e  af.piA:^tion.  in  v..',*,!*-  :.,r 
in  part,  ni.  ioti-r  d;an  S^'i't^^ri.!*-;  ''■^.  1993. 
The  following  ;s  a  Unef  overview  of  the 
application. 

Level  of  the  proposed  PFC-  $3.00 
Proposed  charge  effective  date: 

September!   iwm3 
Proposed  char«.v  «j if  ji ration  date:  August 

31. 2003 
Total  estimated  PFC  revenue: 

$1,678,064.00 
Brief  description  of  proposed  project(s): 

Kxfi,i.::d  Lftrve  Ancnr  Farting  Apron; 
Construct  a  N»^w  A'.  f"*'<s  Road;  Install 
PAPls  on  Eac:ii  Fnn  of  Runway  8/26; 
Construtr!  two  Heliports  install  PAPI  on 
Railway  3  5;  Erosion  Protection/Soil 
Stabilization;  Land  Acquisition; 
Terminal  Study;  Te.'TTiinal  Design; 
Const.Tu  t  new  Terminal  Building; 
Remove  Administration  building; 
Construil  Tprmir\ql  .Apron. 


Class  or  Classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PPCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FA.^  office 
listed  above  undx;'  i^or  r.W'th[.r 
iNroRMATKiw  CONTACT  and  at  the  FAA 
"■"^.  ,...■    .*..', ■'',-:s  ..ffice  located  at: 
Federal  Aviation  Administration, 

Western-Pacific  Region,  Airports 

Division,  room  3024.  Hawthorne, 

CaUforoia  90261. 

In  addition  any  penson  may,  upon 
request,  lnsp»*  1  o  »  n,  ,  ocaticm,  notice 
and  other  d 1. 1     :  "     *  i.>"rmane  to  the 
application  i;j  ^irvcn  at  the  Yuma 
County  Airport  Authority. 

Issued  ID  HawthoTTM,  California  on  )un« 

16.1993 

K;;ww<..tn.f.  i    ■'  h»n. 

Acting  Manoget.  Airports  Division,  Western 
Pacific  Region. 

(FR  Doc  93-15563  Filed  fr- 30-93.  845  tra] 
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!"  ■■■'  V t r  c>n me  nta i  (m pac  t  S i alem er.i    i... .r !  le 
Pivef,  MlUef   end  Se\if'r  CcunUe*   A.H. 
flod  B'Owie  County    TX 

A  1..J  t  >*C  ¥  ■   }■  f, : I •  -.h  .   }•.:  K  .'  V,  HV 

.-■■.  ■■■^o.,^•,rtt;■"n  tFli V\ .^;,  DOT. 
A.:  ruM  Notice  of  Intent. 

SUMUAry:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  highway  project  in  Little 
River,  Miller,  and  Sevier  Counties, 
Arkansas,  and  Bowie  County,  Texas. 
K;>R  FUBThLR  »IFOR«i*^''KX  ccwtact: 
VVenaaii  L.  .'v1^•■vt^r.  t.y  '    -•  :  ;;,er,irt!  Borl 
Design  Speciftto.t.  F'p  :•■•■!•■.    \'  ►oasv 
Administratmo   '(!,.:>•.  \  -<,t*.r(i.j  '' )""ice 
Building,  Littie  RocA,  Ar».»ir<ws   "2201- 
3298,  Telephone:  (501)  314  -f  ^     )  or 
Raid  Beckel,  Cons   'o-s  •  •      ■  tr 

Chief  Engineer,  Ana  Mt.jb  I'ai*'  ii.j^ue) 
and  Transportation  Department,  P.O. 
Box  2261,  Little  Rock.  Arkansas  72203, 
Telephone:  (501)  569-2163 
SUPPt i M E *-!'"•  4  i •?  y  ihf  0 R M A  "■  KfH :  The 
FHWA,  in  cooperation  wiin  the 
Arkansas  State  Highway  and 
Transportation  Department,  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  construct  a  four- 
lane,  divided,  fully  controlled  access 
facility  located  on  new  alignment.  The 
project  will  serve  southwest  Arkansas 
and  northeast  Texas,  including  Little 
River,  Miller,  and  Sevier  Counties, 
Arkansas,  and  Bowie  County,  Texas. 
The  proposed  project  along  U.S.  71, 
from  north  of  DeQueen,  Arkansas,  to 
Texarkana,  Arkansas- Texas,  includes 
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several  alternatives  based  on  new 
location  comdors  and  var\ing  termini 
The  approximate  length  of  the  prn)e(^  is 
50  miles. 

The  proposed  improvements  would 
improve  the  capacity  of  the  existing 
route  and  increase  regional  mobility 
along  a  proposed  ultimate  route 
extending  from  Kansas  Citv,  Missouri 
to  Shreveport,  Louisiana.  This  proiH<  t  is 
one  of  several  protects  identifind  as 
■'high  priority  comdors"  on  the 
National  Highway  System  that  would 
provide  a  transportation  corridor  of 
national  significance  from  Kansas  City 
to  Shreveport.  This  proposed 
improvement  will  draw  new  traffic 
through  southwest  Arkansas  and  servo 
as  both  a  short-term  and  long-term 
economic  stimulus,  promoting 
development  in  this  currently  rxiral  area 
Major  metropolitan  areas  lying  alon^ 
this  "high  pnonty  corridor"  include 
Kansas  City,  Kansas-Missouri,  Joplin, 
Missouri;  Fayetteville,  Arkan.sas;  Fort 
Smith,  Arkansas,  Texarkansas-Texas; 
and  Shreveport,  Louisiana 

The  northern  terminus  of  the 
proposed  improvements  will  connect  to 
existing  tow-lane  US.  71  )ust  north  of 
DeQueen,  Arkansas.  US,  71,  north  from 
this  point,  is  scheduled  for  replacement 
with  a  similar  four-lane  improvement 
soon  after  this  50-mile  section.  The 
southern  terminus  of  this  project  will 
connect  with  either  US.  59  or  Loop  245 
at  1-30  on  either  the  Texas  or  Arkansas 
side  of  Texarkana  Loop  151/245  in 
Texas/Arkansas  is  currently  being 
designed  from  1-30  around  the  south 
side  of  Texarkana.  South  of  this  prf^wct, 
a  four-lane  improvement  from 
Texarkana,  south  to  the  Louisiana  State 
Line,  is  under  study  for  US  71  in 
parallel  with  this  project 

Alternatives  to  be  considered  are;  (1) 
the  "Do-Nothing"  Alternative,  wherB 
roads  are  constructed  according  to  the 
regional  plan  with  the  exception  of  the 
profKJsed  faculity:  (2)  the 
"Reconstruction"  Alternative,  where 
existing  U.S.  71  and  roads  on  the 
regional  plan  are  upgraded  to  handle 
traffic  forecast  for  the  proposed  facility, 
but  with  less  than  full  control  of  access 
and  (3)  the  "New  Location"  Alternative, 
considenng  several  different  alignments 
and  full  control  of  access. 

Letters  describing  the  proposed  action 
and  sohciting  comments  will  be  sent  to 
appropriate  Federal,  state,  and  local 
agencies  and  to  private  organizations. 
including  conservation  groups  and 
groups  of  individuals  who  have 
expressed  interest  in  the  project  in  the 
past,  and  to  major  Arkansas  and 
northeast  Texas  newspapers.  A  s«nes  of 
public  involvement  sessions  will  be 
held  in  tJie  areas  to  be  affected  In 


addition,  a  formal  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  plar^e  of  the  public 
involvement  sessions  and  the  public 
hearing  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  pnor  to  the  public  hearing.  A 
formal  sfioping  meeting  will  be  held. 
Date  and  l(K:ation  for  the  scoping 
meeting  will  be  determined  as  the 
project  progres,ses. 

To  ensurf?  that  the  full  range  of  issues 
related  to  tms  proposed  action  are 
addres.sed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHVV.A  a\  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20  205,  Highway  Planning 
and  Construction.  The  reguialions 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on.  )une  21.  1993. 
Wmdall  L.  Meyer, 

Environmfntal  and  Design  SpeciaUst,  FH\^'A, 
Utile  Rock.  Arkansas. 

(FR  Doc  9.')-  5  5480  Filed  &- 30-93;  8:45  am] 
•tujNo  cooe  *»^^-a-tt 


Environmentai  Impact  Statement: 
Monroe  County,  PA 

AGENCY:  Federal  Hikjhwav 
Administration  (P1-1WA1,'D0T. 
ACTION:  Notice  of  Intent. 

SUMfclARY:  The  FHVVA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmentai  Impad  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Mi,inroe  County 
F0«  FURTHER  INFORMATION  CONTACT: 
Mr,  Phil  Ouellet.  District  Engineer. 
Federal  Highway  Administration.  228 
Walnut  Street,  P  O  Box  1088, 
Harrisburg,  Pennsylvania  17108-1088, 
Telephone  (717)  782-4422  or  Robert  ]. 
Keller.  Project  Manager,  Pennsylvania 
Department  of  Transportation.  2460 
Parkwood  Dnve.  AUentown. 
Pennsylvania.  18103.  Telephone:  (215) 
791~fi019 

SUP*>t.EI(IEWTARY  INFORMATION:  The 
FHVVA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT).  will  prepare 
an  Environmental  Impact  Statement  for 
a  section  of  US  Route  209  in  Monroe 
County.  Pennsylvania,  The  area  of  study 
for  this  project  encompasses  an  area  that 
is  bounded  on  tlie  north  by  the 
developed  limits  of  the  Marshalls  Creek 
Urbanized  area  and  on  the  south  by  I- 


80.  The  western  boundary  is 
approximately  one  mile  west  of  the 
Business  Route  209  and  US  Route  209 
intersection.  The  eastern  boundary  for 
this  study  might  extend  to  the  Monroe/ 
Pike  County  line.  This  boundary  will  be 
more  precisely  defined  as  this 
environmental  study  progresses.  The 
primary  purpose  of  this  project  is  to 
relieve  congestion  along  U.S  Route  209. 
Business  Route  209,  PA  Route  402,  and 
Creek  Road  in  the  vicinity  of  Marshalls 
Creek,  and  eliminate  back-ups  onto  1-80 
from  US  Route  209.  The  improved 
access  should  be  consistent  with  the 
deficiencies  that  exist  in  capacity,  safety 
and  access  as  described  in  the 
Comprehensive  Transportation  Needs 
Analysis  Report  and  will  support  the 
Monroe  County  and  Local  Towmship 
Comprehensive  Plans. 

PennDOT  has  recently  completed  a 
Comprehensive  Needs  Analysis  for  this 
project.  The  results  of  this  study  were 
published  in  a  report  titled:  "Marshalls 
Creek  Access  Study,  Statement  of 
Project  Need".  Dated  March  31.  1992. 
This  study  concluded  that 
improvements  to  the  U.S.  Route  209  in 
the  Marshalls  Creek  vicinity  are  needed 
to: 

•  Relieve  congestion  along  US  Route 
209.  Business  Route  209.  PA  Route  402 
and  Creek  Road  in  the  vicinity  of 
Marshalls  Creek,  and  eliminate  back-ups 
onto  1-80  from  U.S.  Route  209. 

•  Improve  air  quality  by  reducing  fuel 
consumption  and  vehicle  emissions. 

•  Facilitate  travel  through  Marshalls 
Creek  for  local  and  through  traffic. 

•  Provide  reduced  response  time  for 
emergency  vehicles, 

•  Improve  the  quality  of  life  for  local 
residents  of  Monroe  County. 

•  Provide  traffic  capacity 
improvements  which  will  be  compatible 
with  planned  local  development.  State 
and  Federal  transportation  plans,  and 
which  consider  county  and  local 
government  goals  and  objectives. 

A  wide  range  of  alternatives  will  be 
developed  and  investigated  during  this 
study.  The  array  of  alternatives  to  be 
addressed  include: 

•  Transportation  Systems 
Management  (TSM) 

•  Capital  Intensive  Transit 
Alternative 

•  Reconstruction  on  Existing 
Roadway 

•  New  location/new  alignments 

•  No-Build 

PennDOT's  goal  in  developing  these 
alternatives  will  be  to  ensure  that  all 
reasonable  project  alternatives  will  be 
considered  in  the  Preliminary 
Alternative  Study,  and  that  the  selection 
of  alternatives  to  study  in  detail  will 
have  considered  all  reasonable 
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transportation  proposals.  A  preliminary 
Alfemative  Analysis  will  evaluate  a!) 
suggested  alternatives  against  the  need 
and  environmental  and  engineering 
'.  onstraints.  A  Plan  of  Study  for  the 
Environmental  Impact  Statement  will  ite 
prepared  and  circulated  to  State  and 
Federal  agencies  for  these  alternatives 
recommended  as  feasible  by  the 
Preliminary  Alternative  Analysis. 

The  second  phase  of  the  study  procass 
will  consist  of  analysing  the  altemaiivtis 
stlected  for  detailed  study  These 
alternatives  will  be  the  basis  for  the 
detailed  environmentai  studies  and  the 
Environmental  impact  Statement.  From 
this  analysis  a  preferred  alternative  will 
be  identified  which  best  meets  the  need 
of  the  traffic  demand,  and  sati-sfies  the 
environmental,  socioeconomic,  and 
engineering  evaluations  and  pi.blir 
comments.  An  active  public 
participation  program  will  be  pursued 
during  the  project.  At  the  beginning  of 
the  study,  an  advertisement  will  be 
placed  m  local  newspapers  and  the 
Pennsylvania  Bulletin  informing  the 
public  and  public  agencies  of  the  .study 
(tnd  soliciting  names  of  individuals, 
organizations  and  agencies  interested  m 
participating  in  the  Study  A  Citizens' 
Advisory  Committee  will  meet  regularly 
to  provide  liaison  between  the 
Commonwealth  of  Pennsylvania  and 
loc^l  citizens,  and  participate  in  ail 
aspects  of  the  study. 

Public  Meetings  will  be  held 
throughout  the  study  to  gather  input  to 
be  used  in  the  study  and  distribute 
information  of  the  study  A  Piibiir 
Hearing  will  be  held  at  the  conclusion 
of  the  study  to  solicit  comm.ents  from 
the  public  on  alt<-:m8fives  presented 
The  Draft  Environmentai  Impart 
Statement  will  be  available  for  public 
and  agency  review  and  coiriment  pnc: 
to  the  public  .""learing. 

To  «nr>ure  that  the  full  range  of  issues 
reiated  to  this  prop>osed  artion  am 
addr«issed  and  ail  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  PennDOT  or  the  FHWA  at 
the  address  provided  above 

(Catalog  of  Federal  Domestic  Assistancp 
y^)gram  Number  20  205,  Highway  RHsear-  h 
Planning  and  C/sn  struct  ion.  The  regulations 
implementing  Exeaitive  Oder  12372 
r^arding  intergo\-»mm«r!  consultation  on 
Fedfiral  programs  and  activiiie.s  apply  to  this 
prognun.) 


ls.<iu*d  on  }\xnt)  15   1993. 

(Worfi  L.  Hanmw, 

Assislani  Dn'isinn  Administrator  Federal 
Highway  Administratton  Hornshurg, 
Pennsvtvnnto 

[FR  Doc  93-n461  Filed  5  'ja  93.  S  4S  ani| 
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Federal  Railroad  Admlnlalratlon 

AppltcsUon  fof  Approval  o( 
Discontinuance  or  Mo<llflc«tk>n  al  a 
Railroad  Signal  System  or  Relief  From 
the  Requirementa  o*  49  CFR  Part  236 

Pursuant  to  49  CFR  part  23,S  and  49 
U,S,C.  App.  26,  the  following  rtiil'oads 
have  petitioned  the  Federal  Railrofld 
Administration  (FRA)  seeking  epprovsi 
for  the  discontinuance  or  modifu  aiion 
of  the  signal  svsiem  or  rtctief  hn^i  'h*» 
requirements  of  49  CFT^  part  2-'ih  s«> 
detailed  below. 

Blof.k  Signal  Application  (BS-AP)— No. 
3239 

Apphcant<: 

Burlington  .Nor'hem  Ra'/iniad  Company, 
Mr.  William  G.  Peterson,  Dinictor, 
Control  System  Engineering,  [4401 
Indian  Creek  Parkway,  F  O  box 
2':il3fi.  0\crland  Pa,-*!.  Khusas  66201- 
9136 
Chicago  and  Q^ntral  P8<:i  fu  Ra  iroad, 
Mr.  John  A.  Adair,  Chief  Engineer, 
10(.'6  East  Fourth  Street.  P.O.  Box 
1800,  Waterloo,  Iowa  50704 
Burlington  Northern  Railroad 
Company  (BNJ  and  Chicago  and  Central 
Pacific  Railroad  (CQ')  jointly  seek 
approval  of  the  proposed  signal 
modifications  and  rearrangement, 
between  Portage,  milepost  172.30,  and 
fiast  Dubuque,  Illinois,  milejxwt  185.5, 
on  the  LaCrosse  Division,  Aurora 
Subdivision.  assooQied  w;;h  the 
in.stallation  of  fclectrorc    ,  i.ded  track 
circxuts  and  conversion  to  centralized 
traffic  control  operation. 

The  reason  given  for  the  proposed 
changes  is  BN  s  -ef:ent  purcha.se  of 
portions  of  the  trackage  from  the  CQ* 
with  the  acquisition  of  all  signals  and 
ccintrols,  tiie  interlocking  equipment  is 
obsoiete  and  in  need  of  replacement, 
and  to  conform  with  the  BN  standards 
for  installation  of  electronic  coded  track 
circ.its 

BS-AP--NO,  ,1240 

Applicant 

CSX  Transportation,  Mr.  W.J.  Scheerer. 
Chief  Engineer — Train  Control,  500 

Water  Street.  lacksoriviHe,  Florida 
3220^ 

CSX  Transportation  seeks  approval  of 
the  proposed  discontinuance  of  the 


a-utornBtK  t'!<,K,k  giKna!  Fvstf^n:  o,n  "'"nw  k 
No    in    (■>••'•  wHfn  milepoRl  Cl._Sft'',  7  ft,nd 
mi,H}:>o<i1  (?i.,Sfv4  fi,  near  P»er:h  Crfwk, 
Wfmt  V;rg!nia,  Hunt]  riK'ton  Divisirvn, 
Logan  Subdivision,  <  tinjustins  of  ih»> 

diSCOntinua'ii  e  ai'rl  r>"':,  ,;i'v«;  i-f'.vr, 

dwarf  sigTUi,ls 

TYie  npiasiif:,  i;;v(m  for  the  proposed 
changes  is  ';  h;  \hf'  automatic  block 
signal  svstHrn  is  nc  l(„ing«r  aiH>rt«l  ''■): 
present  day  oparaUun. 

BS-AP— No.  3241 


A.^:fjiira!it 

!.SX  Transport£t;r:;    \'.:   \\  I   S- 
Chief  Engineer — Train  Coi  t,- 
Water  Street.  Jacksonville.  VL 
32202 


;da 


cjsx 


ar. '^port.ation  s»^i,i„i,  b 


r.{ 


'die  p'ti;„n,>st-*i  ;'ni.,><lj,fn „u; ,,:,,.[!  t,t(  t;,*"  i.:Kii«>i 
system  H!     '^\hA  'iii-*h     nuifpiiSii 

SG577.3,  in  At.ri:.tfi   :,,♦-.  '^.h    *;,',>,i,tfe 

Division.  Abbe\  Lie  SuiM.i .  ki.  • 
consisting  of  the  d  i  w  c < i :. : ;  n  uarn  *  «;,!,'! 
removal  of  one  ;  ciitiooed  si^;r!hj 

The  n  ii'-   :.  ,k,'.hii  for  the  prn(ji,>!>*'d 
changes  is  that  the  cont'"  IJHC.  ^^  .,,  ^ 
no  longer  needed  for  present  day 
operation. 

BS-AP— No.  3242 

Applicant 

Norfolk  Southe  rr  (  , '    1 1   N '     ;  \V 

Smith,  Chief  i^.g^iewr — LAS. 
Communication  and  Signal 

I>',"M^Tif.c{.  ^y  Sp"[;);  ,S!-i-H';,  SW., 
ACirtiita.  C-eo.'gia  ,ju„juJ 

The  Norfolk  Southern  Corporation 

seeks  8pprf,iv-<i!  -if  the  pr;  f>os*-'T 
modificatiuu  ot    ijaiinou    Uileriocking, 
milepost  N-698.5,  near  Columbus. 
Ohio.  Lake  Dii  ision,  C  himhuf'  n,i«.trict. 
Nortbem  Re>^iun    rues.,-,;  r,'g,  ui  U'lf 

conversion  of  power-cfH^ryie'i  ■■wuch 
279  to  hand  operatinr  nnc  ifp 
relocation  of  contronf<i  M^iib^s  278L 
and  278Rtomiiep(  «.i  '.  -*  ^8  7 

The  reason  given  to;  Jie  proposed 
change  is  to  improve  operations  and 
increase  efficiency. 

BS-AP— No.  3243 

App/jcan( 

Three  Rivers  Railway  Company,  Mr. 
John  M.  Gibson.  Jr.,  President.  Suite 
780  Commerce  Court.  Four  Station 
Square,  Pittsburgh.  Pennsylvania 
152W-1199 

The  Three  Rivers  Railway  Comp)any 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  and  automatic  block 
signal  systems  on  the  single  and  double 
main  tracks,  between  McKeesport. 
Pennsylvania,  milepost  15.3M-Yand 
Newell,  Pennsylvania,  milepost  51. 5M, 
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on  the  Mon  Subdivision,  a  distance  of 
approximately  36  miles. 

The  reason  given  for  the  proposed 
changes  is  that  the  traffic  density  does 
not  warrant  the  retention  of  the  signal 
system. 

BS-AP— No.  3244 

Applicant 

CSX  Transportation,  \{t.  W.  J.  Scheerer. 

Chief  Engineer— Train  Contjol,  500 

Water  Street,  Jacksonviile,  Florida 

32202. 

CSX  Transportation  seeks  approval  of 
the  proposed  modification  of  the  signal 
system  on  the  single  main  track  b^twsen 
milepost  CLS3  6,  near  Barboursville. 
West  Vir^nia  and  milepost  Cl,S33  7. 
near  Ranger,  West  Virginia,  Huntington 
Division,  Logan  Subdivision,  consisting 
of  the  relocation  of  six  automatic 
signals,  numbers  78,  79,  144.  149,  280. 
and  281. 

The  reason  given  for  the  proposed 
changes  is  the  installation  of  electronic 
coded  track  circuits  associated  with 
pole  Une  elimination. 

BS-AP— No   3245 

Applicant 

New  Orleans  Pubiic  Belt  Railroad,  Mr. 

A.  C.  Mannello.  Ir  ,  Manager 

Engineering  and  Maintenance,  P.  O. 

Box  51658.  New  Orleans.  Louisiana 

70151-1658 

The  New  Orlean,5  Public  Eieit  Railroad 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system  on  the 
two  main  tracks  between  Lambert 
Junction,  milepost  JO  2  and  Louisiana 
Avenue,  milepost  5.5,  near  New 
Orleans.  Louisiana,  consisting  of  the 
discontinuance  and  removal  of  19  block 
signals  (55,  54.  51,  50,  45.  44.  41,  40.  33. 
30,  23.  22,  15,  14,  13,  12.  5,  4,  and  2) 

The  reason  given  for  the  proposed 
changes  is  that  traffic  patterns  have 
changed,  with  traffic  significantly 
reduced  and  reduction  to  a  single  main 
line  operation  with  no  longer  having 
tenant  lines  between  milepost  5.5  and 
milepost  3  5 

BS-AP— No.  3246  I 

Applicant 

Norfolk  Southern  Corporation,  Mr.  J.  W. 

Smith.  Chief  Engineer — CAS, 

Communication  and  Signal 

Department.  99  Spnng  Street,  SW  , 

Atlanta.  Georgia  30303 

The  Norfolk  Southern  Corporation 
seeks  approval  of  'he  proposed 
modification  of  the  traffic  control 
system,  near  Williamson.  West  Virginia. 


milepost  468  8  Pocahontas  District, 
Po<,ahontas  Division.  Eastern  Region; 
consisting  of  the  dis<;ontinuance  and 
removal  of  signal  W-4 

The  reason  given  for  the  proposed 
change  is  to  improve  operations  and 
increase  efficiency. 

BS-AP-No.  3247 

Applicant 

Burlington  Northern  Railroad  Company, 
Mr  William.  G.  Peterson,  Director 
Control  System  Engineering,  9401 
Indian  Creek  Parkway,  P  O  Box 
29136,  Overland  Park,  Kansas  66201- 
9136 

The  Burlington  Northern  Railroad 
C-i)mpany  seeks  appn:)val  of  the 
proposed  di.srontmuance  and  removal 
of  the  manual  inter!cx:king  and  signals 
on  the  single  rr.ain  track  between 
Whitmarsh,  Washington,  milepost  6  4 
and  Whitney,  Washington,  milepost  9,6, 
on  the  Cascade  Division,  Bellingham 
Subdivision,  associated  wiLh  the 
installation  of  one  mile  draw  span  signs, 
stop  signs,  and  split  point  derails. 

The  reason  given  for  the  proposed 
changes  is  that  the  interlocking 
equipment  is  obsolete,  and  the  cost  to 
rehabilitate  the  interlocking  is  not 
warranted  by  its  limited  use. 

Rules  Standards  &  Instructions 
Application  (RSAI-AP)  No.  1088 

Applicant: 

The  Atchison  Topeka  and  Santa  Fe 
Railway  Company,  Mr  M  W  Franke, 
Vice  President-Maintenance,  1700 
East  Golf  Road.  Schaumburg,  Illinois 
60173-5860 

The  Atchison  Topeka  and  Santa  Fe 
Railway  Company  (ATSFl  seeks  relief 
from  the  requirements  of  49  CJK  part 
236,  Section  236.110  of  the  Rules. 
Standard  and  Instructions  to  the  extent 
that  ATSF  be  permitted  to  file  elec:tronic 
report*  of  test  results  instead  of 
recording  the  test  results  on  preprinted 
or  computerized  paper  forms  signed  by 
the  employee  making  the  test. 

Applicant's  justification  for  relief: 
Implementation  of  an  E-Mail  reporting 
system  would  both  reduce  costs  and 
provide  an  immediate  increase  in 
efficiency. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  spe<:ificaliy  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FK\  400  Seventh  Street.  SW, 


Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  hsted  above, 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing, 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing, 

Issued  m  Washington.  DC  on  June  25. 
1993. 

PhU  Olekjzyk 

Deputy  Associate  Administrator  for  Safety 
[FR  Doc.  93-15564  Filed  6-30-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  25,  1993 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury-  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
mforniation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury-  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220, 

Internal  Revenue  Service 

OMB  Suwber:  1545-0074 
Form  S'umber  IRS  Form  1040  and 
Schedules  A  B,  C.  C-EZ,  D  E,  EIC. 
F,  R.  and  SE 
Type  of  Review:  Revision 
Title  U.S.  Individual  Income  Tax 

Return 
Description  This  form  is  used  by 
individuals  to  report  their  income  tax 
and  compute  their  correct  tax 
liability.  The  data  is  used  to  verify 
that  the  items  reported  on  the  form 
are  correct  and  are  also  for  general 
statistical  use. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents/ 

Recordkeepers:  68,786,268 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  • 
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Reco'-d^*»epi^»g 

Learriing  atxxii  tt>e  mw  or 

PrepartrvQ  •+-■«>  •  -"i 

1040  

3  hr.,  8  min  

2  hr.,  45  mm  „ 

3hr   45  mm  „ 

53  mm. 
27  rr^n 

Sch.  A 

2hr     :?  '~~tn  

1  hr.  9  mm  

17  mm „ 

2  hr,  4  mm  

17  mm _.. 

1  hr.,  13  nm 

1  hr.,  16  mm  

48  min            ..„_ 

Sch.  B 

33  mm          

6  ■^^\r.        

20  mm. 
35  n^ 

Sch.  C  

6  hr.,  26  m«n  „ 

46  min  

1  hr..  10  mm  

Sch  c-ez 

A  min 

Sch  0    

"i  1   rr.m 

43  min _ 

1  hr     6  Tiiri   _.^ ... 

19  -  r. 

34  mm  „ 

25  mm  „ 

15  mm „ 

13  mm  „ 

22  mm  

48rr«n. 
36  n^. 
55  mln 

Sch  E 

2  ^ii    S2  min  

Sch  EIC  

40    -Tl!'         

Sch   F 

C-as/i  fT^tfvK)  

4  hr..  2  mln  

1  hr..  14  mm  ...„ 

1  hr.,  19  mm  

22  min         

20  mm. 
20  mln. 
35  mm 

Aa.Tjdi  f^ief~nxJ 

4  hr,  22  min  

SH:.h   R                     

20  min  

20  min  

S:r   SE 

snort  

10  mm   

14  mm 

Long  

26  min  

38  mm  

20  mm 

Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  1.117.862.200 

hours 
0MB  .Vuinn^-   1  '45-0099 
Form  Siirnbtr  IKS  Form  1065.  Schedule 

D  'F^^rni  K'^-'-  and  Schedule  K-1 

,,rur:ri  lO^^i 
Type  of  Review  Revision 
Title:  U.S.  Partnership  Return  of  Income 

(Form  1065)  Capital  Cains  and  Losses 


(Schedule  D)  Partner's  Share  of 
Income.  Credits.  Deductions,  etc. 
(Schedule  K-1) 
Description:  Internal  Revenue  Code 
(IRC)  section  6031  requires 
partnerships  to  file  returns  that  show 
gross  income  items,  allowable 
deductions,  partners'  names, 
addresses,  and  distribution  shares, 
and  other  information.  This 
information  is  used  to  verify  correct 


reporting  of  partnership  items  and  for 
general  statistics. 

Respondents:  Individuals  or 
households,  farms,  businesses  or 
other  for-profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,610.000 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper 


Form  1065 


Schedule  D  (Form  1065) 


Schedule  K-1  (Form  1065) 


HecQ'-dkeeoinc  

Lsanrig  afex.-!  ri«  a*  3f  the  tomi  

P'spanr.g  the  'r-r^i  

Gc;Cv"'g  assembling,  anc  aenoir.g  L^e  fomi  to  the  IRS 


38  hr.,  53  min 
17  hr.,  36  min 
30  hr.,  19  mm 
3  hr..  13  mm. 


5  hr..  30  mln 
1  hr..  12  min 
1  hr.,  20  min 


24  hr..  38  rr^. 
8  hr..  9  mm. 
8  hr..  55  mm. 


Frequency  of  Response  Annually 
Estimated  Total  Reporting/Recording 
Burden:  835,843,952  hours 

0MB  Number:  1545-0193 

Form  Number:  IRS  Form  4972 

Type  of  Review:  Revision 

Title:  Tax  on  Lump-Sum  Distributions 

Description:  Internal  Revenue  Code 
(IRC)  section  402(e)  allows  taxpayers 
to  compute  a  separate  tax  on  lump- 
si  m  distribution  from  a  qualified 
rpt;rement  plan.  Form  4972  is  used  to 
I  orrwctly  figure  that  tax.  The  data  is 
ised  to  verify  the  correctness  of  the 
separate  tajc  Form  4972  is  also  used 
to  make  the  special  20%  capital  gain 
elei- lion  at'r;'r>u;able  to  pre-1974 
pa.licipation  from  the  lump-sum 
distribulion 

Rf'Spdndents  Individuals  nr  households 

Estimated  S'uniber  nt  Pf^ pi::) dents/ 
Recordkeepers   1 4ii  iXJO 

Estimated  Burden  l{t,::r<i  P-  r 
Re:-pondent'  Rf'CnrdKet  jit'r 

Recordkeeping:  33  minutes 

Lemming  abo;;t  &,e  law  or  the  form:  27 
rrnnutes 

Prt>pdnngthe  form.  1  .hour,  46  minutes 


Copying,  assembling,  and  sending  the 
form  to  the  IRS  35  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/Recording 
Burden:  467,600  hours 

OMB  Number:  1545-0988 

Form  Number:  IRS  Form  8069  and 
Schedule  A  (Form  8609) 

Type  of  Review:  Revision 

Title:  Low-Income  Housing  Credit 
Allocation  Certification  (8069) 
Annual  Statement  (Schedule  A) 

Description:  Owners  of  residential  low- 
income  rental  buildings  may  claim  a 
low-income  housing  credit  for  each 
qualified  building  over  a  10-year 
credit  period.  Form  8609  is  used  to 
«et  a  credit  allocation  from  the 
housing  credit  agency.  The  form, 
along  with  Schedule  A,  is  used  by  the 
owners  to  certify  necessary 
information  required  by  the  law. 

Respondents:  Individuals  or 
households,  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Non  profit  institutions,  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents/ 
Pfrnrdk-'>^l';ers    24!), 000 


Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Form  8069 

Schedule  A 

Record- 

8 hr.  22  mm  .. 

6  rv..  41  mm. 

keeping. 

Learmg 

2  hr.,  35  min  .. 

1  hr..  29  mm. 

about 

thclaw 

or  the 

form. 

Preparing 

2  hr.,  50  min  .. 

1  hr..  38  min. 

the  kxm 

to  the 

IRS. 

F.-^uency  of  Response:  Annually 

Estimated  Total  Reporting/Recording 
Burden:  2.663.400  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
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Office  Building,  Washington.  DC 

20503.  , 

Uis  K  HoUud.  ' 

Departmental  Reports  Manage ment  Officer 
IFR  Doc.  93-15.SS1  Fi!«d  &-?.(>-^l,  8:45  ami 

BtUJNQ  COOC  ««30-ai'M 


Customs  Sarvlc« 

[T.D.  93-4«]  I 

Accreditation  of  United  Chemical 
Testing.  Inc.  To  Perform  Certain 
Laboratory  Analysis  tor  Customs 
Purposes 

agency:  Customs  Service.  Department 
of  Lhe  Traasun.' 

ACTION:  NoUce  of  acrreditation  of 
United  Chemical  Testing.  Inc.  to 
perforrr  certain  iaixiratorv'  anilvsisfor 
Customs  purposes. 

SUMMARY:  United  Chenr.ica!  Testing,  Inc. 
of  Baytown.  Texas  has  been  given 
Customs  actnaditatinn  under  ^  151.13  of 
the  Customs  Regulations  '\9  CFR 
151  13)  to  perform  the  following 
laboratory  analyses  APi  Gravity. 
Sediment  and  Water,  Water  by 
Distillation,  Sediment  by  Extraction. 
Reid  Vapor  Pressure,  Saybolt  Universal 
Viscosity,  Percent  by  Weight  Sulfur. 
Percent  by  Weight  l.ead.  Isomer 
Com.position.  Distillation 
Characteristics,  Identity  and 
Composit.cn  by  Weight  of  Benzene. 
Toluene  and  Xylene. 

Therefore,  in  accordance  with 
^  151  13(f)  of  the  Customs  Regulations. 
United  Chemical  Testing.  Inc..  7503 
Ba\-wav  Drive.  Ba\iown.  Texas  77520  is 
accredited  to  perform  the  laboratory 
analyses  named  above  and  report  the 
resi^its  to  all  Customs  districts. 
EFFECTIVE  DATE:  June  21.  1993. 
FO«  FURTHER  KF0SMAT1OW  CONTACT:  Ira 
S.  Reese.  Special  .*ssiitant  For 
Commercial  and  Tariff  Affairs.  Office  of 
L^horatones  and  Scientific  Services. 
US  Customs  Service,  1301  Constitution 
Ave  NW.  Washington.  DC.  20229  (202- 
927-1060). 

DatBd:  lune  2S.  1993. 
lohii  B.  O'l^ughlia, 

director.  Office  of  Laboratories  and  Scientific 
.Services 

'FR  Dcx:  93-155'9  Filed  6-30-93;  8:45  ami 
BiujNO  COOC  tn(y-(xi-* 


Procedures  It  Generalized  System  of 
Preferences  Program  Expiree 

agency:  U  S  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice 


UMI 


SUMMARY:  The  Generalized  System  of 
Preferenf.es  (C^Pl  is  a  preferential  trade 
proKram  that  allows  the  products  of 
rr^iinv  d^^veioping  rountnes  to  enter  the 
Inifrtd  ->tatH*  duty-free  The  GSP  is 
currently  sche<iuled  to  expire  at 
midnight  on  |uiy  4,  \99'i.  unless 
extended  by  law.  This  document  is 
notice  to  impnrtHrs  that  claims  for  duty- 
free treatment  under  GSP  .-nay  not  be 
made  for  merchandise  entered  or 
withdrawn  from  a  warehouse  on  or  after 
July  5,  1993.  if  the  program  is  not 
extended  before  tliat  dale  The 
document  also  sets  forth  Cu.stoms 
mechanism  to  facilitate  rehinds.  if  GSP 
IS  fflnewwd  retroadive'V 
DATES;  The  plan  set  forth  in  this 
document  will  become  effective  as  of 
July  5, 1993,  if  Congress  does  not  extend 
the  GSP  projjram  before  that  date 
fOH  FURTHER  INFORMATION  CONTACT:  For 
general  operatioaai  aspects.  Lisa  Crosby, 
Office  of  Trade  Operations,  202-927- 
0163;  For  specific  questions  relating  to 
the  Automated  Commercial  Systems:  Iry 
Fisher,  Office  of  Automated  Commercial 
System.  202-927-1220. 

SUPPtEUFMTARY  INFORMATION: 

Background 

Title  V  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2461-2465)  (the 
Act)  authorizes  the  President  to 
establish  a  Generalized  System  of 
Preferences  (GSP)  to  provide  dutyfree 
treatment  for  eligible  articles  imported 
directly  from  designated  beneficiary 
countries.  Beneficiary  developing 
countries  and  articles  eligible  for  duty- 
free treatment  are  designated  by  the 
President  by  Executive  Order  in 
accordance  with  sections  502(a)(1)  and 
503(a)  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2462(a)(1),  2463(a)). 
Pursuant  to  19  U.S.C.  2465.  no  duty-free 
treatment  under  GSP  shall  remain  in 
effect  after  July  4,  1993. 

Congress  is  currently  considering 
whether  to  extend  the  GSP  program.  A 
provision  to  extend  the  GSP  through 
September  30,  1994,  was  included  in 
the  1993  Budget  Reconciliation  Act. 
This  act  was  recently  approved  by  the 
House  of  Representatives  and  is 
awaiting  action  by  the  Senate  The 
provision  to  extend  GSP  that  was  pass^'d 
by  the  House  would  permit  the  refund 
of  duties  paid  while  the  program  was 
lapsed,  upon  the  request  of  the 
importer. 

If  Congress  does  not  pass  legislation 
renewing  GSP  before  midnight,  July  4. 
1993.  no  claims  for  duty-free  treatment 
under  the  program  may  be  made  after 
that  time.  If  Congress  passes  legislation 
after  that  date  renewing  the  GSP 
retroactively.  Customs  will  need  to 


reliquidate  numerous  entries  to  make 
refunds. 

Recognizing  the  impact  that 
retroactive  renewal  and  numerous 
reliquidations  would  have  on  both 
importers  and  Customs.  Customs 
Headquarters  consulted  with  regional 
offices,  importers  and  Customs  broken 
to  develop  a  mechanism  to  facilitate 
refunds,  should  GSP  be  renewed 
retroactively.  Set  forth  below  is  Customs 
plan  that  will  be  implemented  July  5, 
1993,  if  the  GSP  has  not  been  extended 


Claims  Duties  Must  Be  Deposited 

No  claims  for  duty-free  treatment 
under  the  GSP  may  be  made  for 
men;handise  entered  or  withdravim  from 
warehouse  or  withdrawn  from 
warehouse  on  or  after  July  5,  1993. 
Duties  at  the  most-favorednation  rate 
must  be  deposited,  or  a  claim  may  be 
made  under  another  preferential 
program  for  which  the  mierr:handise 
qualifitis  (e  g  ,  Andean  Trade  Preference 
Act,  Caribbean  Basin  Initiative,  U.S.- 
Israel  Frwe  Trade  Area  Agreement). 

While  duty  must  he  paid,  all  filers, 
other  than  those  using  the  .Automated 
Broker  Interface  (ABl)  who  file 
paperless  entry  summaries,  may 
continue  to  file  using  the  Special 
Program  Indicator  (SPIj  for  the  GSP  (the 
letter  "A")  as  a  prefix  to  the  tariff 
number  for  all  entries  that  would  have 
qualified  for  GSP  if  GSP  were  still  in 
effect.  Customs  Automated  Commercial 
System  (.^CS)  will  be  reprogrammed  to 
accept  the  SPI  "A"  with  the  payment  of 
duty. 

Filers  using  the  ABI  may  reprogram 
their  software  .so  that  the  SPI  "A"  cj\n 
still  be  used  as  a  prefix  to  the  tariff 
number.  While  roprogramming  is 
strictly  voluntary,  continued  use  of  the 
SPI  "A"  has  some  benefits 

The  benefits  of  continued  use  of  the 
SPI  "A"  include  that,  if  the  filer  also 
flags  the  entry  summary  with  a  blue 
cover  sheet  as  discus.sed  l>elow,  the  filer 
will  not  have  to  write  a  letter  to 
Customs  requesting  a  refund  if  GSP  is 
renewed  retroactively.  In  other  words, 
after  July  4.  i9«3,  the  SPi  "A",  along 
with  the  blue  cover  sheet  discussed 
below,  will  constitute  an  importer's 
request  for  a  refund  of  duties  paid  for 
GSP  line  items,  should  the  GSP  be 
renewed  retroactively.  Other  benefits 
are  that  ACS  will  perform  its  usual  edits 
on  the  information  transmitted  by  the 
filer,  thereby  ensuring  GSP  claims  are 
for  acceptable  country/tariff 
combinations  and  the  need  for 
numerous  s'ati.stical  corrections  will  be 
eliminated. 

Details  on  the  programming  changes 
required  have  been  issued  as  an 
admicistratiye  mes,sage  to  all  .^BI  filers. 
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Filers  who  do  not  wish  to  rf  pntgr^im 
have  two  options.  They  can  continue  to 
use  ABI,  but  not  use  the  prefix  "A"  or 
thev  can  file  summaries  off- i me  (non- 
ABi). 

Filers  continuing  to  use  the  SPI  "A" 
may  use  it  as  they  do  now  (e.g..  for 
warehouse  entries,  for  formal 
consumption  entries,  for  both  A3I  and 
non-ABl  entries). 

A  claim  for  a  preferentihl  -nte  una'^r 
another  trade  program  however,  w;;; 
preclude  use  of  the  SPI  "A"  fo  req-iest 
a  refund.  Thus,  an  importer  entering 
merchandise  using  a  nsduced  rete  under 
the  U.S.  Israel  Free  Trade  Area 
.Agreement  will  be  precluded  from  using 
the  "A"  to  request  that  the  U.S. -Israel 
FTA  claim  be  converted  to  a  GSF  claim, 
should  the  GSF  be  renewed 
retroactively.  Importers,  however,  may 
make  such  a  request  m  wTiting  if  and 
when  the  CSP  is  renewed  retroactively. 

Customs  stresses  that  to  continue 
using  the  SPI  "A",  fliers,  as  well  as 
filing  paper  entry  summaries,  must  flag 
the  summary  with  a  blue  cover  sheet 
indicating  Uiat  the  importer  is 
requesting  any  GSP  refund  authorized 
by  law.  This  blue  cover  sheet  aids 
tracking  of  these  summaries  and  serves 
as  an  audit  trail  to  explain  a  later  refund 
of  duties.  Suggested  wording  for  the 
cover  sheet  is: 

TO  L'S.  Customs  Service, District 

The  ertached  entry  sun-.marv'  rovers 
merchandise  whsch  meets  the  requirfln^.ents 
of  the  Generalized  System  of  Preferences 
•  GSP),  Please  refund  duties  paid  for  line 
items  identified  with  the  p.'efix  "A"  if  such 
refund  IS  author.zad  by  the  ■1993  Budget 
Reconciliation  Arx  or  other  provision  of  law. 

Customs  emphasizes  that  those 
wishing  to  file  paperless  entry 
summaries  may  not  use  the  SPI  "A"  and 
must  request  a  refund  in  writing  if  and 
when  the  GSP  !s  renewed  retroactively. 

Statistics 

For  statistical  purposes,  ACS  will 
internally  convert  any  "A"  transmitted 
via  ABI  after  July  4  into  a  "Q";  for  non- 
.*iBl  summanes,  the  Bureau  of  the 
Census  will  convert  the  "A"  to  a  "Q". 
If  the  GSP  IS  renewed  retroactively, 
Census  will  convert  ail '  Q"  statistics 
into  "A"  statistics,  thereby  ensuring  that 
next  year's  competitive  need  limitations 
under  the  GSP  are  accurate.  This  will 
also  vastly  reduce  the  number  of 
statistical  corrw.tions  that  must  be  done 
by  import  specialists. 

Acceptance  of  Entry  Summaries 

Upon  acceptance,  entry  summaries 
will  be  reviewed  a^'cording  to  existing 
summarv  selectivitv 

Liquidated  summanes  will  be 
rebatched  using  a  spwnal  function  that 


w:  U  flag  tr.e  batch  at  the  entry  level  with 
the  letter  '  G  '  for  "GSP"  (e.g..  930706- 
I17E-001-G01). 

If  tiie  entry  summary  cannot  be 
liquidated  because  of  some  outstanding 
Issue  (e.g.,  antidumping  duties],  the 
summary  will  be  placed  in  the 
appropriate  holding  code,  according  to 
the  standard  operating  procedure. 

If  merchendist?  for  which  a  GSP  claim 
nas  been  made  is  Ineligible  for  GSP 
treatment,  the  import  specialist  shall 
issue  a  CF  29  ("Notice  of  Action")  to  the 
importer  indicating  that  the  claim  has 
been  denied.  Because  duties  will  have 
been  deposited,  it  will  be  unnecessarv 
'o  liquida'e  the  summary  with  a  change 
—the  CF  2q  will  be  the  importer's  only 
notification  that  the  GSP  claim  has  been 
denied  As  always,  importers  may 
protest  denied  GSP  claims  under  19 
use  1514  and  19  CFR  part  174. 

Informal  Entries 

informal  entnes  filed  via  ABI  on  a 
Customs  Form  7501  will  be  rebatched 
using  the  DOCG  function  and  stored 
with  the  GSP  duty-paid  summaries. 
Separate  procedures  will  be  used  for 
other  kinds  of  informal  entries. 

Refunds 

If  the  GSP  is  renewed  retroactively. 
Customs  Headquarters  will  issue 
instructions  to  reliquidate  summaries  in 
the  GSP  duty-paid  batches  with  a  refund 
for  the  GSP  line  items,  and  to  provide 
administrative  refunds  for  summaries 
that  cannot  be  liquidated.  Field 
locations  shall  not  issue  GSP  refunds 
until  instructed  to  do  so  by  Customs 
Headquarters. 

If  a  filer  submitted  an  entry  summary 
with  both  the  SPI    A"  and  the  blue 
cover  sheet,  no  further  action  would 
need  to  be  taken  by  the  filer  to  request 
a  refund;  filing  with  the  SPI  "A"  and  the 
blue  cover  sheet  constitutes  a  valid 
claim  for  a  refund. 

Refunds  for  summaries  filed  without 
the  SPI  "A"  and  the  blue  cover  sheet 
must  be  requested  in  writing. 
Instructions  on  how  to  request  a  refund 
in  writing  will  be  issued  if  and  when 
the  GSP  is  renewed  retroactively. 

The  GSP  provision  as  currently 
wTitten  requires  that  importers  request 
refunds  within  180  days  of  the  date  of 
enactment  of  the  Act.  Customs  will  also 
process  claims  according  to  the 
requiremnnts  of  19  U.S.C.  1520(c).  Of 
course,  entry  summaries  filed  using  the 
SPI  "A"  and  the  cover  sheet  will  receive 
refunds  without  further  action,  since  the 
SPI  and  cover  sheet  constitute  the 
imporier's  advance  request  for  a  refund. 


Dated:  June  28, 1993. 

'■>»niuf!  H   B»,,nk*, 

.'.iiiiii.T:  „„.... Tiisijoner.  Commercial 
Operations. 
ft;  Tk  .  .  Filed  6-35-93;  8:45  ami 


U  Nil  ED  S'^'^A'^E 
AGENCY 


3  INFOfiMA'"^tON 


'J,S.~N1E>  Sj.Tim^r  LB'^'g.,.,8g«  Tea:' tar 

Eichangc  Program 

AGENCY;  L...;t!fl  Mates  Information 

Agency. 

fcC^f^ON:  Notice — request  for  proposals. 

suuMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.-based  international  exchange 
organizations,  accredited  U.S. 
institutions,  or  consortia  of  accredited 
U.S.  institutions,  for  the  development  of 
a  summer  language  teacher  exchange 
program  between  the  United  States  and 
selected  countries  in  the  Newly 
Independent  States  (NIS).  The  goal  of 
this  program  is  to  improve  the  teaching 
of  American  English  and  culture  in  the 
NIS  and  the  teadiing  of  the  languages 
and  cultures  of  tlft  countries  within  the 
NIS  to  the  citizens  of  the  U.S.  The 
purpose  of  the  program  is  to  conduct  an 
intensive  summer  language 
enhancement  program  through 
academic  coursework,  seminars, 
practice,  and/ or  panel  discussions,  for 
up  to  40  participants  in  each  direction. 
Preference  will  oe  given  to  proposals 
that  exchange  participants,  to  the  extent 
feasible,  from  all  eligible  countries  in 
the  NIS.  These  exchanges  are  subject  to 
the  availability  of  funding  for  Fiscal 
Year  1994. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Wednesday, 
September  8, 1993.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  on  September  8, 
1993  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  its  proposal  is  received  by 
the  above  deadline. 

Duration:  The  exchange  of 
participants  for  the  U.S. -NIS  Summer 
Language  Teacher  Exchange  Program 
should  be  a  minimum  of  five  weeks  in 
duration,  but  should  not  exceed  a 
maximum  of  fourteen  weeks.  It  is 
expected  that  the  program  will  take 
place  during  the  summer  of  1994. 
fiOORESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  to: 
U.S.  Information  Agency,  Reference: 
U.S.-NIS  Summer,  Language  Teacher 
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Exchange  Progra.-n,  Grants  Management 
IDivision,  EXE.  room  336.  301  4th 
Street.  S  W  ,  Washington,  DC  2054^ 
F0«  FWTMER  INFOR»«ATK)N  CONTACT: 
Interested  U  S  organizations  should 
wTite  or  call  Mary  .\nn  Garlic  or  Ted 
Kniker,  L'  S.  Information  Agency,  301 
4th  Street,  S  W  .  European  Branch, 
Academic  Exch^.'^ges  Division.  E/AEE 
room  208,  Washington.  DC  20547; 
telephone  (2021  6r3-5341,  to  requsst 
detailed  application  packets.  v«.hi^h 
include  award  criteria  additional  to  this 
announcement,  all  nacBMAn  forms,  and 
guidelines  for  prppanng  proposals. 
including  spocific  nuclget  preparation 
information 

SUP9tlMEWTAflV  INFORMATION:  CKerall 
authonty  for  this  program  is  contained 
in  the  Mutual  Eduratiunal  and  Cultural 
Exchange  Act  of  1961.  as  amended. 
Public  Law  87-256  'Fulbright-Hays 
Act)  The  purpose  of  the  ACl  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries  by  means 
of  educational  and  cultural  exchange;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  bv  demqpstrating  the 
educational  and  cultural  interests. 
developments  and  achievements  of  the 
people  of  the  Un:»ed  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic. 
and  peicefu!  relations  between  the 
I'nited  States  and  other  countries  of  the 
world  '■  Pursuant  to  the  Bureau  of 
Educational  and  Cultural  Affairs 
authorizing  legislation,  programs  must 
maintain  a  non-politir^l  ch'iracter  and 
should  be  balanced  and  rvpnisentative 
of  the  diversity  of  .American  political, 
social  and  cultural  life.  Programs  shall 
also  "maintain  their  scholarly  integrity 
and  shall  meet  the  highest  standards  of 
academic  excellence  or  artistic 
achievement." 

Program  RequiremenlB 

Support  is  offered  for  programs  which 
bnng  citizens  from  the  N'lS  who  are 
English  language  educators  to  the  U.S.. 
and  U  S  citizens  who  are  language 
educators  in  one  or  more  of  the 
languages  and  cultures  of  the  following 
eligible  countries-  Armenia. 
Azerbaijan*,  Belarus.  Georgia, 
Kazakhstan.  Kyr^yzstan,  Russia. 
Ukraine  and  Uzbekistan,  for  advanced 
language  instruction  Grantees  should 
make  an  effort  to  recruit  from  all  eligible 
countnes  as  feasible 

Programs  must  be  two-way  While  it 
IS  desirable  to  place  American 
participants  in  as  many  rx»untries  a.s 
p  issible.  strict  rtKiiprocity  of  pla<;ements 
IS  not  required  Parti'  ipants  are 


expected  to  be  placed  as  a  group  or  in 
subgroups  at  one  or  more  locations.  The 
study  program  should  focus  on  U.S.  and 
NIS  languages  such  as  Slavic,  Uralic. 
Altaic,  Russian  and  other  related 
languages. 

Tne  goal  of  this  program  is  to  improve 
the  teaching  of  American  English  and 
culture  in  the  NIS  and  the  teaching  of 
the  various  languages  and  cultures  of 
the  countries  of  the  NIS  to  Americans 
The  type  of  language  instruction  should 
be  described  in  detail  in  the  proposal 
The  course  work  should  enhance  the 
knowledge  of  the  MS  and  U'  S 
participants.  Course  offered  may 
include,  but  are  not  Hmited  to.  language 
teaching  methodologies,  gramm.ar, 
phonetics,  and  conversation  The 
program  should  provide  for  an  area 
studies  component,  details  of  which 
should  be  provided  by  the  applicant  in 
the  proposal.  The  program  sliould  also 
provide  professional  development  to  the 
Americem  and  NIS  language  instructors. 

It  is  expected  that  when  each 
participant  returns  to  his  or  her  home 
country  he  or  she  will  share  his  or  her 
newly  gained  knowledge  of  the  language 
and  culture  with  students,  coUedgudS, 
and  future  language  teachers  Programs 
for  study  in  fields  other  than  language 
studies  will  not  be  considered.  Programs 
in  the  U.S.  are  expected  to  be  conducted 
in  English.  Programs  in  the  NIS  are 
expected  to  be  conducted  in  the  native 
or  instructional  language  of  the  host 
coimtry.  Participants  are  expected  to 
study  and  travel  as  a  group  or  in 
subgroups. 

•please  Note:  Programs  with 
Azerbaijan  are  subject  to  restrictions  of 
Section  907  of  the  Freedom  Support 
Act:  Employees  of  the  Government  of 
Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation  and  no  U.S.  participant 
overseas  may  work  for  the  Government 
of  Azerbaijan  or  any  of  its 
instrumentalities. 

In  addition,  the  Government  of 
Azerbaijan  and/ or  its  instrumentalities 
will  have  no  control  in  the  actual 
selection  of  participants. 

Participant  Selection 

The  proposal  must  include  detailed 
descriptions  of  the  selection  processes 
for  participants,  both  foreign  and 
American.  Participants  must  be  ( itizens 
of  the  U.S.  or  one  of  the  countries  of  the 
NIS  and  must  be  high  school  teachers  or 
college  faculty  currently  involved  in  the 
instruction  of  the  language  to  l)e 
studied.  U.S.  and  foreign  participants 
must  be  recruited  nationally  Priority 
will  be  given  to  projects  that 
demonstrate  the  widest  geographic 
representation  of  participant 


recruitment.  A  goal  for  this  program  is 
to  select  teachers  and  faculty  from 
geographically  diverse  areas  in  the 
home  country  Preference  will  be  given 
to  projects  in  which  participants  are 
recxuited  through  open,  ment-based 
competition. 

Guidelines 

Languagp  qualifications:  Participants 
should  have  sufficient  fluency  in  the 
native  or  instructional  language  of  the 
host  cour.trv  to  be  able  to  pursue 
university  level  study  ajid  \ye  able  to 
converse  with  citizens  of  the  country 
wTthout  the  aid  of  interpreters. 

Institutional  Commitmant;  Proposals 
must  include  documentation  of 
institutional  support  for  the  proposed 
program  in  the  form  of  signed  letters  of 
endorsement  from  llie  U.S.  and  foreign 
pnrtner  institutions  presidents, 
chancellors,  or  directors,  or  in  the  form 
of  a  signed  agreement  by  the  same 
persons.  Letters  of  endorsement  must 
describe  each  institution's  or 
organization's  commitment  and  make 
specific  reference  to  the  proposed 
program  and  each  institution  s  activities 
in  support  of  that  program 
Documentaiinn  of  support  from 
govprnmenlal  ministries  or  academies 
will  be  accepted  when  appropriate, 
r»'placing  individual  documentation 
from  each  foreign  educational 
institution  involved 

Applicants  must  Siibmit  this 
documentation  as  part  of  the  completed 
application.  Applying  institution?  are 
expected  to  make  their  own 
arrangements  with  the  appropriate 
foreign  institutions. 

Orientation  Programs 

Participants  should  be  provided  with 
a  substantive  and  comprehensive 
orit^ntation  to  the  cxiuntry  of  thair  visit, 
and  proposals  should  describe  the.se 
orientation  programs,  including  costs,  in 
detail. 


General  Requirements 

Programs  must  comply  with  ]  visa 
regulations  and  should  reference  this 
adherence  in  the  proposal  narrative. 
Proposals  must  comply  with  reporting 
and  witholding  regulations  for  federal, 
state  and  local  taxes  as  applicable. 
Applicants  should  demonstrate  tax 
regulation  adherence  in  the  proposal 
narrative  and  budget  notes. 

Proposal  Narrative 

The  proposal  narrative  describing  the 
program  must  conform  to  the 
aforementioned  Guidelines  dated  Apnl 
1993  and  must  include  any  subgrantsto 
be  issued.  The  narrative  must  also 
describe  in  detail  the  abilities  of  the 
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pdrticipfltir.g  orj^an.zaiions  to  aJapi  1.) 
the  chandpng  exc.hanjj"  environments  in 
the  counlnes  ehniMh  fur  partu  pation  in 
this  program  The  prnposa!  shi;ukl  h.so 
detail  the  prcif^rH-r.  <■.  -,v;tips  .r.  p:v  n 
country,  inchiOiPf,  I'ie  !;,()i,;p>f>   -!'♦'-•',•' 
who  will  teach  the  roursos.  wti-.i  !h*^ 
courses  will  cover,  and  how  thn  c.iirvs 
relate  to  the  enhanc  emunt  of 
participants  'arau  j^h  or  tpeching  skills. 

Prtip'ised  Buduet 

One  or  two  project  awards  to  U.S. 
organizations  will  be  made  in  a  wide 
range  of  amounts,  but  combined  awards 
will  not  exceed  $240,000,  which 
includes  program  and  administrative 
costs. 

The  Agency  reserves  the  right  to 
reduce,  revise  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program.  For  organizations  with  less 
tlian  four  years  of  experience  in 
international  exchange  activities,  grants 
will  be  limited  to  a  maximum  of 
$60,000,  and  proposed  budgets  should 
not  exceed  this  amount 

All  organizations  m-st  •va'i.-nit  a 
comprehensive  line  ite^i  b..dget,  the 
details  and  format  of  wr.;;  ti  are 
contained  in  the  appiu  ation  packet.  The 
budget  should  list  »]'.  snunes  of  support 
for  the  program  in  fiscal  year  1994, 
including  both  rasn  and  m-kii.d 
contributions 

Allowable  (.osts 

Grant-funded  items  of  expenditure 
may  include,  but  are  not  limited  to,  the 
following  categories: 

Program  Costs 

— International  Travel  (via  American 

firtg  carrier); 
— Domestic  travel; 
— Excursionarv-  travel  and  lodging  for 

cultural  ennch-ment  (not  to  exceed 

$200.00  per  participant); 
—Maintenance  and  per  diem; 
— Academic  program  costs  (e.g.  tuition, 

book  alluvkance); 
— Travel  and  partial  ma!ntenfe;ice  costs 

for  supervisors  or  resident  c, rectors, 

for  nc  mare  than  one  progrbm 

supervisor  p»»r  twenty  oarlicipants; 
— Orientation  costs  (speaVer  honoraria 

are  not  to  exceed  SI.SO  per  dav  per 

spuajceri, 
— Cultural  en'-ichrnpnt  expenses 

(adm.is.SiGr,s.  ticKets,  etc.;  limited  to 

$150  per  participant); 
— Medical  insurance  for  participants 

(participants  are  covered  by  the 

Agency's  self-insuran^:e  policy  when 

USIA  is  funding  over  fifty  percent  of 

the  total  cost  of  the  project);  and 
—Taxes  and  visa  fees. 

Administrative  costs — Not  to  exceed 
20%  of  the  requested  budget. 


Sa'.dr.et,  and  h'jriefils, 

— Gsmmunications  (eg  fax.  telephone, 

postage), 
— Office  Supplies; 
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— Indirect  Costs. 

Please  Note:  It  is  required  that 
requested  administrative  funds, 
including  indirect  costs  and 
administrative  expenses  for  orientation, 
not  exceed  20  percent  of  the  total 
amount  requested  from  USIA; 
administrative  expenses  should  be  cost- 
shared. 

Reviev*  Pnw  eh.8 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility. 

Ineligible  Proposals:  Proposals  may  be 
deemed  ineligible  if  ihey  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Package, 
including  the  Guidelines  dated  April. 
1993. 

Eligible  Prcposais:  Eligible  proposals 
will  be  forwarded  to  panels  of  USIA 
officers  for  advisory  review.  All  eligible 
proposals  will  also  be  reviewed  by  the 
appropriate  geographic  area  office,  and 
the  budget  and  contracts  offices. 
Funding  decisions  are  at  the  discretion 
of  the  Associated  Director  for 
Educational  and  Cultural  affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USlA's  contracting  officer. 

d.  Multipher  effect/impact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
development  of  continuing  ties,  as  well 
3s  thu  (  ortnbution  of  the  proposed 
activity  :n  promoting  mutual 
understanding. 

e.  Value  of  U.S.-partner  country 
relations — the  assessment  by  USIA's 
geographic  area  office  of  the  need, 
potential  impact,  and  significance  of  the 
project  with  tiie  partner  country. 

f.  Cost-effectiveness — greatest  return 
on  each  grant  dollar.  A  key  measure  of 
cost-effectiveness  is  the  unit  cost  to  the 
Agency.  This  is  the  total  request  of 
USIA  monies  divided  by  the  number  of 
exchanges  (people  moved).  The  Agency 
also  reviews  the  ratio  of  cost-sharing 
exhibited.  Cost-sharing  through  other 
financial  support  as  well  as  institutional 
direct  and  in-kind  funding  contributions 
is  strongly  encouraged. 

Review  flriiena 

Technically  eligible  appHcations  will 
be  competitively  reviewed  according  to 
the  following  criteria: 


a.  Quality  of  program  plan,  including 
academic  rigor,  thorough  conception  of 
project,  demonstration  of  meeting 
student  needs,  contributions  to 
understanding  the  partner  country, 
proposed  follow-up.  and  qualifications 
of  program  staff  and  participants. 

b.  FeasibiUty  of  the  program  plan  and 
the  capacity  of  the  organization  to 
conduct  the  exchange.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

c.  Track  record — relevant  Agency  and 
outside  assessments  of  the 
organization's  experience  with 
international  exchanges;  for 
organizations  that  have  not  worked  with 
USIA  before,  the  demonstrated  potential 
to  achieve  program  goals  will  be 
evaluated. 

g.  Diversity  and  pluralism — 
preference  will  be  given  to  proposals 
that  demonstrate  efforts  to  provide  for 
the  participation  of  teachers  who  will 
impact  students  from  diverse  regions, 
and  of  different  socio-economic  and 
ethnic  backgrounds,  to  the  extent 
feasible  for  the  applicant  institutions. 

h.  Adherence  of  proposed  activities  to 
the  criteria  and  conditions  described 
above. 

i.  Institutional  commitment  as 
demonstrated  by  financial  and  other 
support  to  the  program,  including  the 
provision  for  adequate  and  appropriate 
personnel  and  institutional  resources  to 
achieve  the  program  goals. 

j.  Follow-on  Activities — proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA- 
supported  programs  are  not  isolated 
events. 

k.  Evaluation  plan — proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution  to  determine  the 
success  of  the  project. 

1.  Geographic  diversity — the  Agency 
will  seek  to  achieve  maximum 
geographic  diversity  in  selection  and 
placement  of  participants  through  its 
award  of  grants. 

Preference  Factor 

Preference  will  be  given  to  proposals 
that: 

1.  Demonstrate  the  widest  geographic 
representation  through  participant 
recruitment; 

2.  Include  an  area  studies  component; 

3.  Include  a  thorough  orientation 
component  for  all  participants; 

4.  Provide  for  an  approximately  equal 
number  of  American  and  NIS 
participants;  and 

5.  Recruit  participants  through  open, 
merit-based  competition. 
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The  terms  and  conditions  puh!] 
in  this  RFP  ar«  bindinK  and  mav  r 
modified  by  any  USIA  repr«senta 
Explanatory  information  provuiet 
the  Agency  that  contradictg  pubii 
language  will  not  be  binding  Iss'i 
of  this  request  for  proposals  does 
constitute  an  award  commitment 
part  of  the  govsmmen!  Final  av,  .^ 
cannot  be  made  until  f^inds  have 
fully  appropna'ed  by  Con^'-ttss. 
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Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Pari  1915 

Incorporation  of  General  Industry  S.nff'tv 

and  Health  Standards  AppHcatoie  to 
Shipyard   ErnploynTent.   Final    Fiuie 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parti  91 5  j 

Occupational  Safety  and  l^ealth 
Standards  for  Shipyard  Employment 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Departrnent  of  Labor 
ACTION:  Final  rule,  technical 
amendments  and  redesignation. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
standards  for  shipyards  are  located 
principally  m  29  CFR  part  1915. 
Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment. 
However,  most  standards  for  toxic 
substances  protecting  shipyard 
employees  are  printed  in  either  29  CFR 
part  1910  or  in  the  1970  Threshold 
Limit  Values  of  the  American 
Conference  of  Governmental  Industrial 
Hygienists  and  cover  shipyard 
employees  by  cross  reference. 

The'Shipyard  Employment  Standards 
Advisory  Cnmmittee  has  recommended 
generally  that  OSHA  incorporate  all 
toxic  substance  standards  covering 
shipyards  into  29  CFR  part  1915.  OSHA 
believes  that  direct  incorporation  of  the 
existing  toxic  substaire  standards 
covering  shipyard  vs'orkere  into  29  CFR 
part  1915  will  be  more  convenient  for 
and  accessible  to  shipyard  employers 
and  therefore  more  protective  of 
workers.  There  will  be  better  knowledge 
of  existing  regulations  and  a  higher  level 
of  compliance  since  almost  all  OSHA 
regulations  covering  the  industry  will  be 
located  in  one.  easily  accessible  place. 
Accordingly,  OSHA  is  by  this  technical 
amendment  incorporating  into  29  CFR 
part  1915,  a  comprehensive  subpart  Z 
which  includes  the  toxic  substance 
standards  and  certain  related  standards 
applicable  to  shipyards. 
EFFECTIVE  DATE:  )uiy  1.  1^9.3 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
)ames  F  Foster.  OSHA  Office  of  Public 
Affairs.  United  States  Department  of 
Labor,  Room  N-3641,  200  Constitution 
Avenue,  NVV.,  Washington,  DC  20210, 
telephone  1202)  219-8151 

SUPPtEMENTARY  INFORMATION: 

BACKGROUND  AND  RATIONALE 

Most  OSHA  standards  governing 
occupational  safety  for  shipyards  are 
pnnted  in  29  CFR  Part  1915', 
Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment. 
However,  part  1915  generally  does  not 
include  the  text  of  the  health  standards 
which  cover  shipyard  employment. 


Rather,  it  incorporates  those  health 
standards  by  cross  reference  in  other 
d'scuments 

Spe<.ini::allv,  part  1915  has 
inc;orpora'ea  by  cross-reference  health 
standards  from  two  sources  The  first, 
incorporated  in  §§  1915.5.  1915, 12(a)(3) 
and  (b)(3),  and  1915.32(b),  consist  of 
approximately  400  exposure  limits  for 
toxic  substances  whicn  are  listed  in  the 
1970  Threshold  Limit  Values  (TLV's)  of 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH). 

The  second  set  of  health  standards 
incorporated  into  part  1915  by  cross 
reference  are  the  single  substance 
standards  and  certain  other  health 
related  standards  located  in  29  CFR  part 
1910,  Occupational  Safety  and  Health 
Standards  for  General  Industry  The 
single  substance  standards  are  located 
in  subpart  Z  of  part  1910,  Toxic  and 
Hazardous  Substances,  at  29  CFR 
1910.1001  to  1910.1048,  These 
standards  appear  in  a  separate  CFR 
volume,  which  contains  most  of  the 
Shipyard  Safety  standards. 

Tne  Shipyard  Employment  Standards 
Advisory  Committee  (SESAC)  was 
organized  by  OSHA  pursuant  to  the 
Federal  Advisory  Committee  Act  and 
section  7(b)  of  the  OSH  Act.  to 
recommend  one  comprehensive  set  of 
standards  and  accompanying  rationale 
for  the  shipbuilding,  ship  repair,  and 
shipbreaking  industries  by  combining 
part  1910  and  1915  standards,  and  by 
updating,  reorganizing,  clarifying  and 
simplifying  those  standards.  The 
committee  includes  representatives 
from  labor,  management,  government, 
and  health  and  safety  professionals  It 
holds  public  meetings  which  are 
announced  in  advance  in  the  Federal 
Register.  The  general  public  may  attend 
and  address  the  committee. 

At  its  May  13.  1991.  meeting.  SESAC 
recommended  that  OSHA  directly 
incorporate  in  part  1915  a  subpart  Z 
which  would  include  the  full  text  of  the 
health  and  related  standards  applicable 
to  shipyards  (see  transcript  pp.  149- 
156).  By  printing  the  health  standards 
applicable  to  shipyards  in  part  1915. 
knowledge  of  their  requirements  would 
increase  and  this  would  lead  to  better 
protection  for  employees  and  greater 
convenience  and  clarity  for  shipyard 
employers. 

OSHA  concurs  with  the 
recommendations  of  SESAC  *.  It 


'  SESAC  made  several  recommended  reviiions  lo 
the  AcxsM  to  employee  exposure  and  medicaJ 
records  standard  (§  1910.20).  notably  with  rwRard  lo 
the  disposition  of  these  records  after  an  employer 
ceased  doing  business.  While  lhe.se  revisions  may 
tw  valid  and  worthwhile.  Ihey  nevanheinsj  could 
have  resulted  in  induced  access  by  employees  lo 


believes  that  direct  incorporation  of  the 
health  standards,  already  applicable  to 
shipyards  by  cross-reference,  into  part 
1915,  has  important  benefits. 

First,  shipyard  employees  will  have 
better  and  more  consistent  health 
protection  because  all  the  health 
standards  applicable  to  them  will  be 
readily  accessible  and  easy  to  reference. 
There  will  be  better  knowledge  of 
reqviirements  necessary  to  protect 
health. 

Second,  the  shipyard  industry  and  its 
managers  will  have  a  much  more 
convenient  source  for  all  the  health 
requirements  applicable  to  the  indu.stry. 
There  will  be  less  confusion  over  what 
regulations  are  applicable  This 
clarification  also  will  result  in  a  greater 
degree  of  voluntary  compliance. 

Third,  OSHA's  proposal  to  update  the 
air  contaminants  levels  for  shipyards 
(i7  FR  2fi002,  June  12,  1992)  will  be 
delayed  because  of  the  Eleventh  Circuit 
Court  of  Appeals  decision  to  vacate 
similar  standards  for  general  industry  in 
the  case  of  AFL-CIO  v.  OSHA.  965  F  2d 
962  (1992),  Consequently,  convenient 
acce.ss  to  the  1970  TLV's  for  the 
shipyard  industry  will  be  necessary  for 
a  longer  period  and  these  technical 
amendments  will  be  helpful  for  a  longer 
period. 

As  stated,  OSH.^'s  standards  for  toxic 
and  hazardous  substances  are  contained 
in  29  CFR  part  1910.  subpart  Z.  The  29 
CFR  part  1910  substance-specific 
standards  apply  to  shipyard 
employment  by  virtue  of  two 
provisions.  First,  for  some  standards,  29 
CFR  1910  19  directly  makes  the 
standard  applicable  to  shipyard 
employment.  For  example.  29  CFR 
1910.19(c)  states  that  the  acrylonitrile 
standard  set  forth  in  §  1910  1045  applies 
to  every  employment  and  place  of 
employment  specified  in  §§  1910.13, 
1910.14  and  1910.15.  Those  sections 
refer  to  ship  repairing,  shipbuilding  and 
shipbreaking,  the  activities  now  covered 
by  part  1915,  the  shipyard  employment 
standards. 

Application  of  the  remainder  of  the 
substance-specific  standards  lo 
shipyards  is  accomplished  by  virtue  of 
29  CFR  1910.5(c)(2).  That  paragraph 
provides  that  any  standard  will  apply  to 
any  employment  and  place  of 
employment  in  any  industry,  even 
though  particular  standards  are  also 
prescribed  for  that  industry,  to  the 
extent  that  none  of  such  particular 
standards  applies.  Thus,  for  example, 
because  none  of  the  particular  standards 


these  records  As  these  revisions  are  siibslaniive. 
they  could  not  be  included  in  this  technical 
amendment  OSHA  will  carefully  review  these 
recommended  revisions  and  delermine  whether 
they  should  t>e  considered  for  fiilurn  r\ilemakuig. 
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applicable  to  the  shipyard  industry 
regulates  exposure  to  beta- 
Naphthylamine,  the  beta 
Naphthylamine  standard,  et  29  CFR 
1910.1009,  applies  to  shipyard 
employment. 

In  addition  to  the  substance-specifir: 
standards,  part  1915  also  mrorporates 
the  1970  TLVs  of  the  Amencan 
Conference  of  Governmental  Industnai 
Hygienists.  Part  1915  refers  to  the  Tl A  s 
in  several  locations.  For  example, 
^§  1915  12,  1915  32,  and  1915  3.1  wUtr 
to  the  threshold  limit  values.  Section 
1915.5  then  identifies  these  "threshoi'J 
limit  values"  as  the  Thrsshoid  Limit 
Values,  1970.  of  the  ACGIH 

As  the  first  step  in  directly 
incorporating  into  29  CFR  part  1915  itf 
health  standards  appliriable  to 
shipyards,  OSHA  created  a  new  subpart 
Z  of  part  1915  when  it  issued  the 
cadmium  standard  on  September  14, 
1992.  at  57  FR  42102.  4238B-42.189. 
OSHA  incorporated  the  cedmium 
standard  into  that  new  subpart  Z  of  part 
1915  as  §1915.1027. 

Elements  of  This  Technical  Amendment 

1.  This  tet.hnical  amendment  creates 
a  complete  subpart  Z,  Toxic  and 
Hazardous  Substances,  for  part  1915 
Shipyards,  It  incorporates  into  this 
subpart  Z  the  health  standards  already 
applicable  to  shipyards.  These  include 
the  single  substance  standards  at  29  CFR 
1910  1001-1048,  which  will  be  given 
the  corresponding  sect;Qn  numbers  of 
29  CFR  1915  1001-1915.1048 
respectively.  No  substantive  changes 
have  been  made  to  the  requirements,  but 
certain  formal  changes  have  been  made 
to  reflect  the  new  lo<,ation  and 
appropriate  cross  referenres. 
Consequently,  this  incorporation  is  a 
technical  amendment 

Excluded  from  this  incorporation  are 
the  coke  oven  .standard.  29  CFR 
1910  1029,  and  the  cotton  dust 
standard,  29  CFR  1910  1043,  because 
the  operations  covered  by  these 
standards  would  not  be  done  in 
shipyards. 

2.  OSHA  is  placing  the  a^r 
contaminants  levels  for  shipyards  in  a 
new  29  CFR  1915.1000,  Table  Z- 
Shipyards.  This  will  follow  the 
numeration  and  style  used  for  general 
industry  in  part  1910.  This  format  will 
make  the  table  easier  to  use  because  it 
will  follow  the  same  pattern  used  for 
most  industry.  Section  1915  1000  and 
Table  Z-Shipyards  merely  reprint  in 
convenient  form  the  1970  TLVs  which 
are  already  applicable  to  most 
operations  in  shipyards  No  substantive 
changes  are  made.  Con.sequently,  th,s  .s 
also  b  technical  amendment. 


As  noted,  most  areas  m  shipyards  are 
presently  covere<i  by  the  1970  TIA"8. 
However,  since  the  shipyard  regulations 
are  an  amalgam  of  three  separate  bodies 
of  regulations  for  shipbuilding,  <;.>,,  p 
repair,  and  shipbreakmg.  a  few 
operations  have  been  te<.hnicji!iy 
covered  by  the  1971  OSHA  permissible 
exposure  iim.its  (FELs),  See  47  FK  16984 
(April  20,  19821, 

Sp«:ificaliy,  the  s}:i;pt:reaking  and 
ship  repairing  subs«-iors.  and  the 
exposure  to  toxic  solvents  and  removers 
m  the  shipbuilding  and  ship  repair 
subsedors,  are  covered  by  the  1970 
HA's  of  ACGIH   See  «>§  1915.5. 1915.11. 
1915  12.  1915,32,  and  1915.33.  The 
1971  OSHA  PELS,  whu  h  ere  contained 
m  §  1910,1000.  Will  rorstinuetoapply  to 
shipbuilding  operai :(■;•[!';  not  involving 
toxic  solvent-s  ar.d  rfrniners.  See  29  CFR 
1910. 5(cl. 

3  ACGIH  made  clear  that  the  1970 
TLV    Nuisance  Particulate"  standard 
covered  both  organic  and  inorganic 
particulates.  Appendix  D  of  the  1970 
TLV  booklet  listed  as  examples  of 
typical  nuisance  particulates,  various 
organic  particulates  such  as  cellulose, 
vegetable  oil  mists,  starch,  and  sucrose. 
Some  confusion  was  created  because 
.ACGIH  printed  the  nuisance  particulate 
limit  as  part  of  a  table  which  was 
headed    Mineral  Dusts."  To  resolve  this 
confusion  and  to  make  it  clear  that  the 
"nuisance  particulate"  exposure  Hmit 

overs  both  inorganic  and  organic 
liui.sance  particulates,  OSH.A  ,s 
including  a  fcxjtnote  to  this  effect  after 
the  "Inert  or  Nuisance  Particulate" 
entry  OSIIA  is  also  including  a 
duplicate  h.sting  titled  "Particulates  not 
otherwise  n^gulated  (PNOR)"  with  the 
"^ame  exposure  Umit.  The  purpose  of 
■h;s  duplicate  listing  is  to  make  the  hmit 
easier  to  find  by  using  current 
terminology. 

4  The  hazard  communication 
standard  is  currently  included  in  part 
1915  as  29  CFR  1915.99.  As  this  is 
primarily  a  health-related  standard,  it  is 
more  convenient  to  redesignate  it  as 
§1915.120010  refiect  the  same 
numeration  as  general  industry  and  to 
include  it  with  the  other  health 
standards  in  subpart  Z  of  part  1915. 

5  Two  other  health-related  standards 
already  applicable  to  shipyards  by  cross 
re.^'erence  are  being  incorporated  in  full 
text  into  subpart  Z  as  recommended  by 
SESAC.  These  standards  are  §  1910.20, 
Access  to  employee  exposure  and 
medical  records,  which  will  be 
incorporated  as  §  1915.1120,  and 
^19101450  Occupational  exposure  to 
haz.ardous  chemicals  in  laboratories, 
which  will  be  incorpomted  as 
§1915.1450. 


Necessary  consequential  changes  are 
made  to  S§  1915.5,  1915  12,  and  1915.32 
to  reference  subpart  Z  {which  now 
includes  the  1970  TLVs)  rather  than 
referencing  the  ACGIH  publication. 

6.  The  general  industry  asbestos 
standard  at  29  CFR  1910.1001  now 
si>ecifically  applies  to  shipyards.  It  is 
being  directly  incorporated  into  part 
1915  as  §1915.1001.  Shipyard 
representatives  have  recommended  to 
OSHA  in  the  asbestos  remand 
rulemaking  that  an  asbestos  standard 
tailored  to  shipyards  be  developed. 
OSHA  is  presently  considering  this 
issue,  but  has  not  made  a  Tinal  decision. 
If  OSHA  concludes  that  changes  in  the 
asbestos  standard  for  shipyards  are 
appropriate.  OSHA  will  amend 
§  1915.1001  to  reflect  any  such  changes 
when  the  final  rule  on  the  asbestos 
remand  is  published  in  the  Federal 
Rrpister. 

Gunclusion 

As  this  is  a  technical  amendment,  it 
is  adopted  for  the  convenience  of  the 
shipyard  employers  and  employees,  it 
effects  no  significant  substantive 
changes,  and  it  has  also  been  supported 
by  SESAC.  OSHA  concludes  that  it  is 
unnecessary  to  provide  for  notice  and 
comment,  as  permitted  by  section  4  of 
the  Administrative  Procedure  Act,  5 
U.S.C  553(b)  and  §  1911.5. 

As  this  is  not  a  substantive  rule,  it 
may  take  effect  upon  publication  in  the 
F('iipr,ii  Register.  OSHA  finds  good 
i^use  fur  this  rule  to  take  effect  June  30. 
1993.  so  that  these  technical 
amendments  will  be  incorporated  in  the 
1993  edition  of  the  CFR  and  thereby 
increase  the  convenience  to  the  public 
as  soon  as  possible.  See  5  U.S.C.  553(d). 

For  the  same  reasons,  it  is  certified 
that  no  substantive  changes  are  being 
made  which  would  require  analysis 
under  the  Regulatory  Flexibility  Act  or 
under  Executive  Order  12291. 

List  of  Subjects  in  29  CFR  Part  1915 

Shipyards,  Shipbuilding,  Ship 
repairing,  Shipbreaking,  Toxic 
chemicals.  Air  contaminants.  Coal  tar 
pitch  volatile.  4=Nitrobiphenyl.  alpha- 
Naphthylamine.  Methyl  chloromethyl 
either.  3,3'-Dichlorobenzidine  (and  its 
salts),  bis-Chloromethyl  either,  beta- 
Naphthyiamine,  Benzidine,  4- 
Aminodiphenyl,  Ethyleneimine.  beta- 
Propiolactone.  Z-Actylaminofluorene,  4- 
Dimethylaminoazobenzene.  N- 
Nitrosodimethylamine,  Vinyl  chloride. 
Inorganic  arsenic.  Lead,  Benzene, 
Acrylonitrile,  Ethylene  oxide. 
Formaldehyde,  Asbestos,  Hazard 
Communication,  Laboratories,  Medical 
records,  Monitoring  records. 
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Attt^ority  and  Stgnaturt 

This  document  wh»  prepared  under 
the  direction  of  David  C.  Zeigler  .^rtlng 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  US 
Department  of  Labor  200  Constitution 
Avenue,  NW.  Washington.  DC  20210 

Accordingly,  pursuant  to  sections  6 
and  8  of  the  Occupational  Safety  and 
Health  Art  (29  U  S  C.  655,  657):  section 
41.  Longshore  and  Harbor  Workers 
Compensation  Act  (33  U  S  C.  t*41): 
section  4  of  the  Administrative 
Procedure  Act  (5  U  S  C.  553):  and 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033),  OSHA  is  issuing  these  P,nnl 
technical  amendments 

S.gned  at  Washington.  DC  this  24th  day  of 
June,  1993 
D«vid  C.  ZM%i»r. 

Acting  Msisicnt  Sscr^tary  of  Labor 

29  CFR  part  1915  is  amended  as 
follows  , 


UMI 


PART  191 5— {AMENDED] 

1  The  authority  citation  of  part  1915 
is  revised  to  read  as  follows: 

Autbont>:  Sec  41.  Longshore  inri  Hartior 
Work«tn  Gompen»8tior  Act  (33  U  S  C  tM  : 
S6CJ  4,  6,  8.  Occupational  Safet-.  s.iJ  f-'«<)i'r; 
.^(.1of  19'0  129  U  S.C.  633.655   65^    wh,   * 
of  the  Adm.r.LStra";ve  Procedure  Act  15  L  S  C, 
553).  Secretary  cf  Labor's  Order  So.  12-71 
!36  FR875*j,  9-76  (41  FK  25059).  »-83  (48 
FR  357361  or  1-90  i55  FR  9033..  a« 
apphcabie-  29  CFR  par*  1911 

2  Section  1915,5  is  amende<j  by 
adding  a  sentence  to  the  paragraph 
incorporating  the  Threshold  Limit 
Values  (the  seventh  paragraph  that  ii.sts 
organizations  that  are  not  .agencies  of 
the  US  gcvemmentl  As  amended,  this 
paragraph  reads  as  follows 

iinSJ    R«f«ranoa  apecificatton*, 
standards,  and  codaa.  i 

•  •         •         •         • 

Threshold  Limit  Values,  1970, 
.American  Cx)nfarenc8  of  Governmental 
Industrial  Hygienists.  1C14  Broadwav, 
Cincinnati,  Ohio  45202.  subpart  B. 
§  1915  12(a)(3):  subpart  C,  <»  1915  12fb). 
These  threshold  Limit  values  are 
contained  in  %  1915  1000.  Table  Z 

•  *        *         *         • 

3.  Paragraphs  (a)(3)  and  (b)(3)  of 
§  1915  12  are  revised  to  read  as  foliows 

f  1915.12    PracMJliona  b«<ora  antaring 

(a)  Flammable  atmospheres  and 
residues 

•  •        *         •         • 

(3)  If  the  atmosphere  m  the  sr>ac:s  to 
be  entered  is  found  to  contain  a 
concentration  of  flammable  vapor  or  «as 
below  the  level  immediately  dangerous 
to  life  as  defined  in  §  1915  i52(b)(l).  but 


above  the  permissible  exposure  limits 
specified  m  29  CFR  part  1815.  labia  Z, 
employee*  shall  be  protected  in 
Bfxordance  with  the  requirements  of 

*»  1915  152  (a),  and  (c).  (d).  or  (e). 
whichever  is  applicable. 
(b)  Toxic  atmospheres  and  residues 

{ 3 !  If  the  atmosphere  in  the  space  to 
\:)e  entered  is  found  to  contain  a 
roncentration  of  toxic  contaminants 
t>e;ow  the  level  immediately  dangerous 
to  life  as  defined  m  §  1915.152  fbj(l), 
bu;  above  the  permissible  exposure 
limits  specified  m  29  CfR  part  1915, 
table  Z.  ttrnployees  shall  be  protected  in 
accordance  with  the  requirements  of 
S  1915.152  (al,  and  (rj.  (d),  or  (e), 
whichever  is  nppii cable 


1 1  a  1 5  »«     [  Radasigr^atad  aa  1 1 9 1 5. 1 200] 

4.  Section  1915.99  Hazard 
communication,  is  redesignated  as 
S  1915.1200. 

5.  Subparts  M-Y  are  reserved  and 
subp>art  Z  is  revised  to  read  as  follows 
•        •        •         •         • 

Subpart  Z~ Toitc  4o<!  Hazardous 

Substancea 

1915.1000  Air  contaminants. 

1915.1001  Asbestos. 

1915.1002  Coal  tar  pitch  volatiles; 
Interpretation  of  torm. 

1915.1003  4-Nitrobiphenyl. 

1915.1004  aipna  KHphthy'amine 

1915.1005  IReservadj 

1915.1006  Meinvl  chloromethv!  eth«T 

1915.1007  34'-Dichlor'>hRnr  diere  (and  its 
■alU). 

1915  1008  bis-Chloromftthyl  ether. 

1915.1009  beta-Naphttiylamioe. 

1915.1010  Benzidine. 

1915.1011  4-Aminodiphenyl. 

1915.1012  Ethyleneiirme 

1915.1013  beta-Propiolactone 

1915.1014  2-Ai:»rylaiiimofluorene. 
1915  in;  5  4Dimethvlam.inoazobenMne, 
1915  IGin  S  .\itT>*i4>,:limetCylamine. 

1915.1017  V'.rvi  (.nMmle. 

1915.1018  Iror^ru  arsanic. 
1915.1025     Lea-l 

1915.1027  CadmiuiTi 

1915.1028  Bflozene 

1915  1030     Bioodtxime  fwthogBn 

1915  1044     1.2  dibmmo-3-rhioroprr>pane 

19'  S  IWS      A.r:ryinr,.tTite 

\9">  IfW     Ettiviena  i>xid« 

1915  t(>4fi     Fnrmai'iflh-'de 

1915  U)Sf'     M«thvl«n«'iianiiit>e 

1915  '.  1  20     Ai,«&«  to  employee  exposure 

snd  rT>«:^irii'  rmmrii 
191SU'i»      Haiard  ctunmunication. 
t9'.5  145*1     (yx-df>atii;na!  exposure  to 
r.aiar'lirji  rhenniriili  m  iaborstorie* 
.^utho^ity  S**    41   Lfinjishore  and  Harbor 
VN.iflters  Compensation  Act  (33  U  S.C  941): 
»t«s  4.  6,  8,  Occupational  Safety  and  Health 


Act  of  1970  (29  U.S.C  653.  655.  657);  sec  4 
of  the  Administrative  Procedure  Act  (5  U.SC 
553);  Secretary  of  Labor's  Order  No.  12-71 
(36  FR  8754.  8-76  (41  FR  25059),  9-B3  (48 
FR  35736)  or  1-90  (55  FR  9033),  as 
eppiicable;  29  CFR  part  1911 


Subpart*  M-Y    [nm—rwd] 

Subpart  Z— Toxic  and  Hazardoui 
Subatancaa 

§  1915.1000    Air  contaminant*. 

Wherever  this  section  applies,  an 
amployees's  exposure  to  any  substance 
listed  in  Table  Z — Shipyards  of  this 
section  shall  be  limited  in  accordance 
with  the  requirements  of  the  following 
paragraphs  of  this  section 

(a)  [\]  Substances  with  hmits 
preceded  by  "C"— Ceiling  Values  An 
employee's  exposure  to  any  substance 
in  Table  Z — Shipyards,  the  exposure 
limit  of  which  is  preceded  by  a  '  C." 
shall  at  no  time  exceed  the  exposure 
liiTiit  given  for  that  substance  if 
instantaneous  monitoring  is  not  feasible, 
then  the  ceiling  shall  be  assessed  as  a 
15-minute  lime  weighted  average 
exposure  which  shall  not  be  exceeded  at 
any  time  over  a  working  day. 

(2)  Other  Substances— 8-hour  Time 
Weighted  Averages  An  employees 
exposure  to  any  substance  in  Table  Z — 
Shipyards  ,  the  exposure  limit  of  which 
is  not  preceded  by  a  "C,"  shall  not 
exceed  the  R-hour  Time  Weighted 
Average  given  for  that  substance  in  anv 
8-hour  work  shift  of  a  40-hour  work 

(b)— (c)  (Reservedi 

(d)  Computation  formulae.  The 
computation  formula  which  shall  apply 
to  employee  exposure  to  more  than  one 
substance  for  which  8-hour  time 
weighted  averages  are  listed  in  subpart 
Z  of  29  CFR  part  1915  in  order  to 
determine  whether  an  employee  is 
exposed  over  the  regulatory  limit  is  as 
follows: 

(l)(i)  The  cumulative  exposure  for  an 
8-hour  work  shift  shall  be  computed  as 
follows: 
E=(CT.+aTh4....C.TjHK8 

Where: 
E  is  the  equivalent  exposure  for  the 

working  shift. 
C  is  the  concentration  during  any 

period  of  time  T  where  the 

concentration  remains  constant. 
T  is  the  duration  in  hours  of  the 

exposure  at  the  concentration  C. 

The  value  of  E  shall  not  exceed  the  8- 
hour  time  weighted  average  specified  in 
subpart  Z  of  29  CFR  Part  1915  for  the 
material  involved. 

(ii)  To  illustrate  the  formula 
prescribed  in  paragraph  (d)(l)(i)  of  this 


Fedi"ra!  Rtn^ister      Vr 
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section,  assume  that  Substance  A  has  an 

8-hour  time  weighted  average  limit  of 

100  ppm  noted  in  Table  2i— Shipyards. 

Assume  that  an  employee  is  subject  to 

the  following  exposure: 
Two  hours  exposure  at  150  p/m 
Two  hours  exposure  at  75  p/m 
Four  hours  exposure  at  50  p/m 
Substituting  this  information  in  the 

formula,  we  have 

(2xl50+2x75-t-4x50K8=81.25  p/m 
Since  81.25  ppm  is  less  than  100 

p. p.m.,  the  8-hour  time  weighted 

average  limit,  the  exposure  is 

acceptable. 
{2)(i)  in  case  of  a  mixture  of  air 

contaminants  an  employer  shall 


compute  the  equivalent  exposure  as 
follows: 

Em=(Ci-<-Li+C2*L:)-t-...(C„+L„) 
Where: 
Em  is  the  equivalent  exposure  for  the 

mixture. 
C  is  the  concentration  of  a  particular 

contaminant. 
L  is  the  exposure  limit  for  that 
substance  specified  in  Subpart  Z  of 
29CFRPart  1915. 
The  value  of  Em  .shall  not  exceed  unity 

(1). 
(ii)  To  illustrate  the  formula 
prescribed  in  paragraph  (d)(2)(i)  of  this 
section,  consider  the  following 
exposures: 


Actual  coo- 
Substance      centration  ot  8         8  ^r  TWA 
hour  exposure        PEL  (ppm) 
(ppm) 

B  500  1000 

C  45  200 

D  40 200 

Substituting  tn  the  tonnula.  we  have 
Em=  500*  1 . 000-^45*  200+40*  200 
Em=0.500*0  225+0.200 
Em=0  925 

Since  Em  is  less  than  unity  (1),  the 
exposure  combination  is  within 
acceptable  limits. 


Table  Z— Shipyards 


Substance 


CAS  ^4o.'' 


ppm" 


mg/m^ 


Skin  Oestgna- 
tion 


Abate;  see  Temephos. 

Acetaldehyde  75-07-0 

Acetic  acid  64-19-7 

AcetJC  anhydride  108-24-7 

Acetone -. 67-64-1 

Acetonrtrile  75-05-8 

2-Acetylaminofluorine;  see  §1915.1014 53-96-3 

Acetylene  74-86-2 

Acetyier>e  dichionde;  see  1,2-Dichloroethylene. 

Acetylene  tetrabromide  79-27-6 

Acrolein  107-02-8 

Acrylamide  79-06-1 

Acrylonitnle;  see  §1915.1045 107-13-1 

Aldrin  309-00-2 

Allyt  alcoho* 107-18-6 

Allyl  chloride 107-05-1 

AUyl  glycidyt  ether  (AGE)  106-92-3 

Allyl  propyl  disulfide  2179-59-1 

alpha-ZUumina  1344-28-1 

Total  dust 

RespiraWe  fraction 

Aluminum,  (as  Al)  Metal 7429-90-5 

Total  dust  

Respirable  fraction 

Alundum;  see  alpha-Alumina 

4-AminodiDhenyt;  see  §1915.1011   92-67-1 

2  Af  .'-„,e''^<v  ol;  see  Ethanolamine. 

2  Af-       ;  y.iCine  504-29-0 

A^ir-   r  a  7664-41-7 

Ammonium  sutfamafe  7773-06-0 

Total  dust 

Respirable  fraction 

n-/Vmyl  acetate  628-63-7 

sec-Ainyl  acetate 626-38-0 

Aniline  af^d  homoioos       62-53-3 

^'  .       "             -      -    29191-52-4 

A   •         ,  ^             .         "«;  'as  Sb)  7440-36-0 

fi\'          .     -  ■.   .     '.-        sa) 86-88-4 

Argon                                      7440-37-1 

Arsenic,  inorganic  compounds  (as  As);  see  §  1915.1018  7440-38-2 

A'spr-c  o-ga'--:  '-on-i>:.unds  (as  As) 7440-38-2 

As -6                                7784-42-1 

Asbestos;  see  1915.1001. 

Azinphos-methyl 86-50-0 

BanjfT   s    ,L-e  compounds  (as  Ba)  7440-39-3 

&a  j!^  SL.i'3e  7727-43-7 

" c:ai   :.  4  

Respirable  fraction 

Benomyl  17804-35-2 

Total  dust 


200 

360 

— 

10 

25 

— 

5 

20 

— 

1000 

2400 

— 

40 

70 

— 

E 

1 

14 

... 

0.1 

0.25 

— 

— 

0.3 

X 



0.2S 

X 

2 

5 

X 

1 

3 

— 

{C)10 

(CH5 

— 

2 

12 

— 

— . 

15 

..• 

— 

5 

— 

i-M 

15 

— 

^^ 

5 

" 

05 

2 

50 

.  35 

— 

^ 

15 

_ 

— 

5 

— 

100 

525 

— 

125 

650 

— 

5 

19 

X 

— 

0.5 

X 

— 

0.5 

— 

— 

0.3 

— 

E 

^ 

0.5 



0.05 

0.2 

— 

^_ 

0.2 

X 

— 

0.5 

— 

^.. 

15 

.». 

— 

S 

— 

15 
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i  aoie  Z — inipyards — Continued 


Substance 


CAS  Uo.^ 


UMI 


n^spirgb'o  ffactKXi 

B^^^ene-    ^*>«  'i  1915.1028  71-43-2 

3en;,a,ne   i«e  t '^''^ '0^0  92-67-5 

D-EteruoQuiroor    s«*a    -  ..'-'.'ne. 
a^rxzoid'Of'BOfi   ',he  .  .a:  "ar  pitch  votetiles. 

►•unzry"  MTin'ffe                     •" 94-36-0 

B^^v.    :r.c-  je  10O-I4-7 

3«v     -^  a'-d  beryllium  compounds  (as  Be)  - 7440-41-7 

Biprpr,'   i8<=  "  c'-enyl. 

B.^.'-^i.T  'Ji  .'    "   Dndoped  1304-82-1 

'fa;  5:s'  — » 

-6  >Ln'ac>>«  "r  KtiOn 

D  str  «<!<>  A    ,M.)  Diglycidyl  ether. 

Boron  oxiae  1303-86-2 

Total  dust 

Boron  tribromide  ~ 10294-33-4 

Boron  trifluoride  7637-07-2 

Bromine 7726-9S-6 

Brorrwne  pentaflttoride 7769-30-2 

BrorTK)(orm  75-25-2 

Butafiiene  fl. 3- Butadiene)  106-99-0 

Buta;  eriO'   see  Butyl  mercaptan. 

?  5</ar><  r>>    Metnyl  ethyl  ketone) 78-93-3 

2B.:.-<ye-arx)(  111-7^2 

r  ,.,..,  acetate  12S-86-4 

s*   :-jt>l  acetate 105-46-4 

'e*  -v.'/l  acetate 540-88-5 

'  -v.*,i  alcohol  71-36-3 

sr.c  -  71  alcohol 78-92-2 

te^  ^utyi  alcohol  75-65-0 

Butylarr^ne  109-73-9 

tert-Butyl  chromate  (as  CrO,)  1 189-85-1 

n-Butyl  glycidyl  ether  (BGE)  2426-08-6 

Butyl  mer-aptan  109-79-5 

p-te-^  tu.%  'jiuene 98-51-1 

Ca  ^'>i  -  -  J^st  fume  (as  Cd);  see  t915.1027  7440-43-9 

Ca      jf^  :<!  txinate  1317-65-3 

"   ta  -Ljst  

"t- .:    jDle  fraction 

Ca     jr-  -,'jroxide  1305-62-0 

Ca/Ci^j.'.  r;,droxide. 

Total  dust  ; 

■^spiralJle  fraction 

:.a' ijm  oxide  1305-78-8 

Calcium  silicate  1344-95-2 

Total  dust 

Resptrable  fraction 

Calcium  sulfate  7778-18-9 

Total  dust 

Bespirable  fraction ~ 

Caf^prx)r,  synthetic  76-22-2 

CA^.a-/   Savin)  63-25-2 

Cacx  ;    ,ck  „ 1333-86-4 

Ccitc    ;    «ide - 124-38-9 

CaV'-  :  Sulfide 75-15-0 

Ca-ror  --.noxKJe  630-08-0 

Ca  r  ;f  vachloride  56-23-5 

Ce..,Kse    9004-34-6 

Total  dust 

Resptrable  traction 

Chlordane  57-74-9 

Chlorinated  camphene 8001-35-2 

ChkDrinated  diphenyl  oxide  55720-99-5 

Chtonne  7782-50-5 

Chlorine  tnfluonde , 7790-91-2 

Chloroacetaldehyde  107-2O-0 

a  C>joroa:f' c^enorie  (Phenacyl  chloride)  532-27-4 

:/  «v  ,ce-.'e-e           108-90-7 

;  C^i:^ :oe   .:,'  le' e  malorronitrile   2698-41-1 

C^n'yjcr ':'^".'"'ie*'  I'S  74-97-'5 

:  C".  ro  '3  ;,uM  :  one;  see  beta-Chloroprene. 


ppm^ 


1 
(C)0,1 
(C)1 

0.05 

200 


mg/m' 


— 

5 

1 

5 

— 

0.002 

15 

— 

5 

15 

1 

10 

(C)1 

(C)3 

0.1 

0.7 

0.1 

0.7 

0.5 

5 

1000 

2200 

200 

590 

50 

240 

150 

710 

200 

950 

200 

950 

100 

300 

150 

450 

100 

300 

(C)5 

(C)15 

— 

(C)0  1 

50 

270 

05 

1.5 

10 

60 

15 

— 

5 

15 



5 

— 

5 



15 

— 

5 

_ 

15 

_ 

5 



2 



5 

— 

3.5 

5000 

dOOO 

20 

60 

50 

55 

10 

65 

15 


0.5 

3 
(C)0.4 
(C)3 

n  T 


1C50 


Skin  Designa- 
tion 


X 
X 


X 
X 


X 
X 
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TaDie  Z— Snipyaras — Continued 


Substance 


CAS  No.' 


Chlorodiphenyl  (42%  Chlorine)  (PCB) 53469-21-9 

CMorodiphenyl  (54%  Chlorine)  (PCB) iio97-69-1 

1-Chloro,2,3-epoxypropane;  see  Eptchlorohydrin. 
2-Chk>roethanol;  see  Ethylene  chlorohydrin. 
Chloroelhytene:  see  Vinyl  chloride. 

Chloroform  (Trichloromethane) 67-6&-3 

bis{Chloromethyl)  ether;  see  §  1915.1008  542-66-1 

Chloromethy)  methyl  ether;  see  §1915.1006  107-30-2 

1-Ch)oro-1-nitropropane 600-25-9 

Chloropicrln  76_05_2 

beta-Chloroprene  126-99-6 

2-Chioro-6-(trichlofomethyt)  pyridine  1929-62-4 

Total  dust 

Respirable  fraction 

Chromic  acid  and  chromates. 

(as  CrO,) Varies  with 

compound 
Chromium  (II)  compourxJs. 

(as  Cr)  7440-47-3 

Chromium  (III)  compounds. 

(as  Cr)  7440-47-3 

Chromium  metal  and  insol.  salts  (as  Cr) 7440-47-3 

Chrysene;  see  Coal  tar  pitch  voJatiles. 

Clopidol  2971-90-6 

Total  dust 

Respirable  fraction 

Coal  tar  pitch  vo)atiles  (benzene  soluble  fraction),  anthra- 
cene. BaP,  phenanthrerve.  acridlne,  chrysene,  pyrene 65966-93-2 

Cobalt  metal,  dust,  and  fume  (as  Co)  7440-48-4 

Copper  7440-50-6 

Fume  (as  Cu)  

Dusts  ar>d  mists  (as  Cu) 

Corundum;  see  Emery 

Cotton  dust  (raw)  

Crag  herbicide  (Sesone) 136-76-7 

Total  dust 

Respirable  fraction 

Cresol,  all  isomers  1319-77-3 

Crotonaldehyde 123-73-9; 

4170-30-3 

Cumene  98-82-8 

Cyanides  (as  CN)  varies  with 

Compound 

Cyanogen 450-19-5 

Cyciohexane  1  io-82-7 

Cyctohexanol 106-93-0 

Cyck>hexanor>e  ioe-94_i 

Cyclohexene 1 10-63-6 

Cydonite  121-82-4 

Cyclopentadiene  542-92-7 

2,4-D  (DichlorophanoxyacetJc  acid) 94-75-7 

Decaborane  1 7702-41-9 

Demeton  (Systox)  6065-46-3 

Diacetone  a    :n  i    4  ''.  r   xy-4-methyl-2-pentanone)  123-42-2 

1,2-Diaminoer.ane,  see  Li'iylenediamine. 

Diazomettiane 334-88-3 

DIborane  19267-45-7 

1 ,2-Dibromo-3-chloropropane  (CBCP);  see  §  1915.1044 96-12-6 

1,2-D)bron->oethar»e  see  F^v'ene  dibromide. 

Dibutyl  phosphate i07-66-4 

Dibutyl  phthaiate  e4_74_2 

Dichloroacetylene  7572-29-4 

0-Dichlorobenzene 95-50-1 

p-Dichlorot>en2ene 106-46-7 

3.3-Dichlorobenzidine;  see  §  1915.1007 91-94-1 

Dtchlorodifluoromet^.an6                75-71  _fl 

1,3-DichlofO-5,5-dim€!'v  '  y  la  toin  1t8-52-5 

Dichlorodiphenyftrichi ;  ce^'ane  (DDT) 50-29-3 

1,1-Dichloroethane             75-34-3 

1^-Dtchloroethane;  see  Ethylene  dichloride. 


ppm» 


50 


mg/m^ 


1 
0.5 


240 


20 

100 

0.1 

0.7 

25 

90 



15 

— 

5 

0.1 


OJS 


— 

1 

_ 

IS 

— 

s 



0.2 

— 

01 



0.1 

— 

1 

— 

1 

— 

15 

— 

5 

5 

22 

2 

6 

50 

245 

— 

5 

10 

^ 

300 

1050 

50 

200 

50 

200 

300 

1015 

— 

1.5 

75 

200 

— 

10 

0.05 

0.3 

— 

0.1 

50 

240 

0.2 

0.4 

0.1 

0.1 

1 

5 

— 

5 

(C)0.1 

(C)0.4 

(C)50 

(C)300 

75 

450 

1000 

4950 

— 

0.2 

1 
400 

100 

Skin  Designa- 
tion 


X 

X 


X 
X 
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laoie  Z— Shipyards— Continued 


CAS  No- 


ppr 


;)pylene  dichlorid«. 


:e  e    k-.  §1915.1015 

Mctflyiai. 

>e6  Xyltdtne. 


r  2■D"-^k)roe?^y■e'G  

D>cnkDfoetry<  emer    

Dicr.iofometrare   see  Met^•,■'en«  chloflde. 
Dtcriiororrxxictuo'an-.titra:  e      

1    '  •OlC^iOfO-  '  -r::rO«!T'a'"*> 

'  2-DicnlOfop.'0{;are    >«e 

Otcniorotefra'-iJOfM'^a'-e  

Oc.'^'oi^os    DDvP  

D>.-ycioc«f^tad.e' • -■<   '~r~      

'otai  dust  

wesp'raoe  ''rt'  tion 

DiftiC^n        

Dteryiamin*  

2-0iethyiarr.ino«0".anoi  

Olet^y1ene  tnanme  „ , 

^let^y^  etner  s«e  t'rv*  '*''"'" 

Oifluxociibronc'^etra'-'e         ■ 

DigiycKT,''  6t^■ef   C-GE         

DinydroryDeriene  see  HytJroquinone. 

DtisoCufyi  tieto'"e     

D»soproc'/<ar^»r'e 
4- Otmet^  jiarnjrK>a.' oc  er 
Dmethoiry^erar.e   se-? 
Dimetf'/t  a<;etar^'Ce 
DimetTytar^ne 
Dlr^et^y■.aml  rxjter,;  ene 

Dimethytamisne   N  N  Oirnethylaniline)  

Dirnetrytbenzene,  see  Xyieoe. 

^^met^y(-1  2-ditrcx'x:-  ?  2-dtchlOfoettiy1  phosphate 

D>fneffi¥t1ofr!-\anK38  

2  6-Oimetryt-4  repiar,  '  *<    .ee  Diisobutyl  ketone. 

1 , 1  -Cir^etry'nydfa2iri«  

Dlmet^y'p^t^^late  

Dirr^tn,*  %u-'Wb  

DinitroOen^ene   a:  iOf^ers)  

(oftho)  

(meta)  - 

para      

Dint'O-CHCresol  ...„ 

Dinitrofofuersfl  

Dtoxane   Dtet^v19ne  dioxide) 

Dtp^eryi  .Bip've^y'  

D1p^e^y^a(T»ne         

CipnenyinTet'^a' "s    'jiisocyanate;   see   Methylene   bisphenyf 
isocvaria'e 

Dipfocy^ene  giyccjj  '^*"  y^  «"'e'     

D'-sec  :x%i  pi-ta  ate   CH-(2-ethy1hexyl)  phthalate) 

£"«'>  

'  ;lal  3vjSt 

^esp'faca  'action 

E'xJosoi'an  

EnOrn  „ 

Eptcn  orof^Ydr-n  

EPN  

^  2  Ep<jr/p-ocar6  sea  Propylene  oxide. 
2,3-Ep'3ry-i -o'^'tano);  see  Gtycido*. 

E*^ane  • 

EtfianetTiiCM   see  ''"■"■>'  ''»r:aptan. 

Et^ano^aiTl^e  

2-EtnoxYetnatx>  Ct.ioso^ve) 

2  Etnoxyeu^yi  aceuo   CeilosoJve  acetate)  

Etryi  acetate  

Etny<  acrytata         

E9^yi  aicono*  v£3ianol) 

Ethyiamine    

Eriy  amyi  <etore  (5-Methy»-3-heptanone) 

Emyl  Derjrere       

EttV  t>ro*ntc5e  

Estiyi  boty  latofie  ,3-Hepunone) 

Etry  crionde  

E9^y'  etner     


540-59-0 

200 

790 

1 1  1  44-4 

■■-^  :  '  C 

(C)90 

75-^3-^ 

1000 

4200 

594-72-9 

(C)10 

(C)60 

76-14-2 

1000 

7000 

62-73-7 

— 

1 

102-54-5 

1  :^ 

60-57-1 

1 

0.,5 

109-89-7 

25 

'  ~l 

10O-37-8 

10 

50 

1 1  I  „4  \..n 

" ' '  0 

(C)42 

75-61-6 

100 

860 

2:3.tv"7-5 

iC)0  5 

(C)2.8 

v:^  83-6 

50 

290 

1G&-18-3 

5 

20 

60-11-7 

127-19-5 

10 

35 

124-40-3 

10 

18 

12^-«9-7 

5 

25 

300-76-5 



3 

68-12-2 

10 

30 

57-14-7 

0.5 

1 

131-11-3 

— 

5 

77-7&-3 

1 

5 

1 

528-2*-^ 

99-6&-0 

100-25-4 

534-52-1 

— 

0.2 

25321---1  6 

— 

15 

123-9^-1 

'  00 

360 

92-52-4 

'v   i" 

1 

122-39-4 

™" 

10 

■^svc^-s-v-s 

J  J 

600 

117-81-7 

— 

5 

12415-34-8 

— 

15 

— 

5 

115-2'^7 

— 

0.1 

72-20-8 

...^ 

0.1 

106-89-8 

5 

19 

2104-6-1-5 

— 

0.5 

Skin  Designa- 
tion 


X 

X 


X 

X 

X 

X 

X 

X 
X 


X 
X 
X 


i4(— 13--5 

3 

6 

— 

110-80-6 

^00 

7  4' J 

X 

111-15- ?> 

'00 

540 

X 

141-78-€- 

400 

UOO 

1  -ity  88-  5 

25 

100 

X 

64-17-5 

'OOC 

1900 

7S-04-7 

10 

18 

541-85^-5 

25 

130 

100- -t- -4 

100 

435 

74-96-4 

200 

890 

106-3S-4 

50 

230 

7, 5-- 00- 3 

1000 

2600 

60-23-7 

400 

'200 

FedtTdl   Rpijistpr    '  Vf  ]    ^,R    N'. 


lay.  Jul\ 


31'i 


; '  i:  V  d  rds — Continued 


Substance 


CAS  No.'' 


ppm*' 


Ethyl  tormats 109  94  4 

Ethyl  mercaptan 75-08-1 

Ethyl  silicate 7g_io_4 

Ethylene  74-85-1 

Ethylene  chlofohydrin  107-07-3 

Ethylenediamtne  107-15-3 

Ethylene  dibromide  106-93-4 

EthylOTie  dichlonde  (1.2-Dichloroettwne) 107-06-2 

Ethylene  glycol  dinitrate 628-96-6 

Ethylene  glycol  methyl  acetate;  see  Methyl  cellosolve  ace- 
tate 

Ethylenetmine;  see  §1915.1012 151-56-4 

Ethylene  oxide;  see  §1915.1047  75-21-8 

Ethylldene  chloride;  see  1.1-Dichloroethane. 

N-Ethylmorpholine  100-74-3 

Ferbam 14484-64-1 

Total  dust 

Ferrovanadium  dust 12604-58-9 

Fibrous  Glass. 

Total  dust 

Respirable  fraction 

Fluorides  (as  F) varies  wrth 

cornpound 

Fluorine  7782-41-4 

Fluorotrichloromethane  (Trichlorofluoromettiane) 75-69-4 

Formaktohyde:  see  §1915.1048  50-00-O 

Fonnic acid  64_i8-6 

Furfural 98-01-1 

Furfuryl  alcohol  98-00-0 

Gasoline  8006-61-9 

Glycerin  (mist) 56-81-5 

Total  dust 

Respirable  fraction 

Glycidol  556-52-5 

Glycol  monoethyl  ether  see  2-EthoKyethanol. 

Graphrte,  natural,  respirable  dust  7782-42-5 

Graphite,  synthetic 

Total  dust 

Respirable  fraction 

Guthion;  see  Azinphos  methyl. 

Gypsum 13397-24-5 

Total  dust 

Respirable  fraction 

Hafnium 7440-58-6 

Helium 7440-59-7 

Heptachlor 76_44_8 

Heptane  (n-Heptane)  142-82-5 

Hexachloroethane  67-72-1 

Hexachloronaphthalene  1335-87-1 

n-Hexane 110-54-3 

2-Hexar'(X'e  'Methyl  rhbutyl  ketone)  591-78  0 

Hexo-^ie   Vt;- yi  jsobutyl  ketone)  108-10-1 

sec-l-iexyt  acetate  108  84  0 

Hydrazine  •. 302-01-2 

Hydrogen  1333-74-0 

Hydrogen  bromide  10035-10-6 

HydroQO'^    •-     ide  7647-01-0 

Hydroge-     ,;i'  Oe  74-90-8 

Hydroje-  ♦!.    ■  ;e    as  F) 7664-39-3 

Hydroge^  pe  :»  '.b   7722-84-1 

Hydroge-  se  f>     le  (as  Se) 7783-07-5 

Hydrc  :er  s.  ■  je  7783-06-4 

Hydrooj        e  123-31-9 

Indfj-e      95-13-6 

Ir  ;3 1.,'^  and  compounds  (as  In) 7440-74-6 

lal'-e         7553-56-2 

Ujn  ox  ce  fume 1309-37-1 

Iron  salts  (soluble)  (as  Fe) Varies  with 

compound 

Isoamyl  acetate 123-92-2 

Isoar^v'  aicohol  (primarv  a^l  secondary) 123-51-3 


100 

o.s 

100 

E 

s 

10 

(C)25 
SO 
(C)0.2 


20 


mg/m^ 


300 
1 

850 

16 
25 

(C)190 
200 
(C)1 


94 


— 

15 

— 

1 

15 

— 

5 

— 

2.S 

0.1 

02 

1000 

5600 

5 

9 

5 

20 

50 

200 

A^ 



15 

— 

5 

SO 

150 

C) 

(') 

^ 

15 

<■» 

5 

^^ 

15 

— 

5 

— 

0.5 

E 

— 

0.5 

500 

2000 

1 

10 

— 

0.2 

500 

1800 

100 

410 

100 

410 

50 

300 

1 

1.3 

E 

3 

10 

(C)5 

(C)7 

10 

11 

3 

2 

1 

1.4 

0.05 

10 

15 

— 

2 

10 

45 

— 

0.1 

(C)0.1 

(C)1 

— 

10 

— 

1 

100 

525 

100 

360 

Skin  Designa- 
t»on 


X 
X 
X 


o 


X 
X 
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Substance 


isoCuryi  acetate    

isocoty  aico'^oi     

iSO0fW«Xi«  

isopfocyt  ac6'a'9  - 

isop-opy*  aicohol  _ 

i  soc' otVani  ne     

isocopyi  ett^ef 

isopropyi  givcicsv'  e?^■6r  (IGE) 

Kaolin  

Total  dust 

Pesp<rat3'e  iraznon , 

Ketene 

Lead,  inorganc 

Limestone    

Total  cJusi    

Respifatjie  (faction 

Lindane  

Lithium  "Tydriae      ~ 

L  P  G   'Liqije''ea  De"'>t 


as  Ptj.  see  §1915.1025 


m  gas) 


Total  dust  

Bespirabie  fracion ■ 

MagresJufTi  ox;d6  tuf^e       • 

Total  particu^ta  

MaatTtx"    

Total  ]L:st    

Md  eic  arryd'ue 

Manganese  con-ip<^v>n<js  'as  Mn)  

Manganese  h^r^i,  :as  M    ,  

Mart)ie  

Total  Ou't  

f^est-ratte  ''3r\,  r.        

Marc^w  ^ary  ar-l  .•iO'gar,.c)(as  Hg) 

Wefc^-y  iO'jarc    a  *■ ,»  ::-  '^pounds  (as  Hg)  

Mefcor^  ,vapc/)  laS  hjj;  

Mes.*">'i  c«  de       

MetTa'e  

MetTanett-i^  see  Methyl  mercaptan. 

MethcxyC  wr       

Tctai  db^at      •• 

2Meth<jxvef*-a-,.i    '.'►;•".!  cellosolve)  

2  Metncxyatry'  jcea'e   Methyl  cellosolve  acetate) 

Mer  .^  acetate   

Metryi  acefytene  (Propyne)  

Me-^y  acerylene-propadiene  mixture  (MAPP) 

Me*  yi  acry'a'e   

Matt  ,iaf   D  r^fitnoxy-methane) 

M^>T  yl 
Me'Tvi.. 
MetTvl 
MeTy! 
Mef/ 
MeTyt 

M6tn,'t 


,-3m  Methyl  isobutyl  carbind. 


a  :o'-C'    ...., 

<r^ire      .    ... 

ar^y'  a,c:" 

nar^y'  ke'   '  e         

tromide  

DuT/t  ke'one   sf»e  2-*-'exanone. 
ceiicsoive   see  2  '.*-;'v-oxyettiano<. 


<;ee  2-Methcxyethy1  acetate. 


UMI 


Metr  >■•  cG(ics»>v6  acs 

Metryi  cnicce  

Mer.-t  cr;iof;torn--  ^t  1,1-TrtchJoroethane) 

MetTyicycfo'-'exar'e      ■ 

Mett-yKycioi^exanci 

'>Metnytcyc!cne«ap<''>f'e     , 

Metfrytene  cmonde  

Met^■y1  eryi  natone  vMLK);  see  2-Butanone. 

MetTyi  fofmata  

Met^y^  f^ydrar  re   Monomethyl  hydrazine)  .... 

Methyl  tCKlifle  ,  

Meihyt  isoam/t  ketor.e     ~ 

MetT'/l  iScOuryl  cart'ifx-,*    

Methyl  isoOuT.t  ketone  soe  '■■'exone. 

MetT/i  tsocYan-a'e 

Methyl  mercaptan    

Metr^yl  r^e"acrv'a.e  


CAS  No.' 


ppm*  * 


110-19-0 

150 

78-83-1 

too 

78-59- ' 

?5 

ioa-2i  4 

2  so 

67-63-0 

iVj 

75-31^0 

t 

108-20  3 

'.U'J 

4016-14-2 

SO 

1332-58-7 

. 

463-51-4 

05 

743&-92-1 

— 

1317-65-3 

_ 

58-83-9 

I 

7580-67-8 

— 

58476-85-7 

1000 

546-93-0 

^_ 

1309-48-4 

■^ 

15 

121-75-5 

108-31-6 

0.25 

7439-96-5 

— 

7439-96-5 

— 

1317-65-3 

_ 

7439-97-6 

— 

7439-97-6 

— 

7439-97-6 

— 

141-79-7 

25 

74-82-8 

E 

72^3-5 

109-86-4 

25 

110-49-6 

25 

79-20-9 

200 

74-99-7 

1000 

1000 

96-33-3 

10 

109-87-5 

1000 

67-56-1 

200 

74-89-5 

10 

110-43-0 

100 

74-83-9 

(C)20 

74-87-3 

100 

71-55-6 

350 

108-87-2 

500 

25639-42-3 

100 

583-60-8 

100 

75-09-2 

500 

107-31-3 

100 

60-34-4 

(C)02 

74-88-4 

5 

110-12-3 

100 

10&-11-2 

25 

fc2i.-8'V9 

V.    ■J 

74-93-1 

0  5 

ec^-€2-6 

io: 

mg/m' 


700 

300 

140 

950 

98(^ 

12 

2100 

24j 

15 
5 

0.9 


15 

5 

0.5 
0.025 
1800 


15 
5 


15 

{C)5 

(C)5 

15 

5 

0.1 
0.01 
0.1 
100 


15 

80 

120 

610 

1650 

1800 

35 

3100 

260 

1? 

465 

(C)80 


210 
1900 
2000 

470 

460 

1740 

250 
(C]0  35 


>05 

1 
410 
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X 
X 


X 
X 

X 

X 
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Substance 


Met 


pfop>^  ke!C''~'e    ?~e 


■-e'-ta^KXie. 


Metft/1  si'icate 

Mica.  see  Ss.icates 

'Otai  C!l5!  ...„ 

f^espirat)'e  dust 

Mc-tvt>derium  [as  Mo)  .... 
SoijD.e  to'^.poo'xis 


yanate  iMOl) 


r.as. 


sefi  Mf 


'915.1004 
i  15.1009  .. 


3sNi) 


•cvjoos  .dS  Ni) 


•e 


Sod  §1915.1003 


'  Dtas  dust 
Monomet^y'■  a  r:  I  line 
Monomet^y'  f''yn'a:- 
MoT)fx;"i"e 
Naphtna  f.Coa.^  ;a';  . 
Naphtt\aiene 
aip^la■  Napnthvia^T-iine 
Seta-Napf  tT",  nj.'^iif'.e 
Neon 

NrC».ei  ra.'^vDnyi  .as  ^' 
NiCKoi  -^etai  a"a  '?^s 

'■■■iiC»:9i    SC>i'..,t."e  COi^T- 
N.COtirto 

N'f'c  acrd  

N:tnc  oxide       

P'^Nit'oantisne     

N'trooenzene      

p-\t-DcniorofcG- 
'i-N.tr.:>3ipher"' 

Ni!roG*r.a.'ie  

N't;  ogen  

N'irogen  dioxide  

Nitrogen  tnfiix>fide   

Nit'Ogly;e.-if-       

N'*'.:>riet'-ia''ie   

1  ■  Nitropfop :iri9  

/  Nit'op'opane  

N-NitrDsodi^set^v'ta'^i'-c   see  §1915.1016 
NitfotoiL.er>e  .'ai  isome'-^.'    

0- isomer    

fi-isome'    

p  isxne'      

N.t-ciricr-.ioror-seftiane-  see  Chloropicrin. 

N'.'trOuS  OXide  

&ctacr,i..::.ro<^iap'^:r.a!e''ie     

(>:,taoe  

Oii  nist  mine'a:        

Os-^ium  tetroxide  .as  Os) 

Oxaiic  acid  

Oxygen  difluofkJe „ 

Oione  

F'araquat,  respi-aWG  dust  ., 


i^'afaTiiOo  

Pad'Cuiate-s  no!  ot*^e^-iso  regu^iated 

Totai  dust  organic  and  inorganic  , 

PCB  see  Chlorodiphenyl  (42%  and  54%  chlorine). 

PeniatxDrane   „ , 

Pentachioronaphthalene  , 

PentacnJcoD^^erx))  , 

Pentaerythnioi    

Totai  dust    & 

Respifacie  f'-action 

Pentane 

2-Pentaror,e  .K'i^T'V.  p.-opv'  Ket:.'-fl>      

PerchlonDet^v•e■-le  ^'^etrachioro*? •'■■■, 'lo-if^j  

PerchioroTietfiv  rr>er;artan  

Perchloryl  fluoride  _ 


-Continued 


CAS  No." 


ppm'* 


681-84-5 

98-83-9 

101-68-8 


7439-98-7 


5 

(C)100 
(C)0.02 


100-61-8 

2 

110-91-8 

20 

8O30-3O-6 

100 

91-20-3 

10 

134-32-7 

91-59-8 

7440-01-9 

E 

13463-39-3 

0.001 

7440-02-0 

^ 

7440-02-0 

— 

54-11-5 

— 

7697-37-2 

2 

10102-43-9 

25 

100-01-6 

1 

98-95-3 

1 

10O-O0-5 

~- 

92-93-3 

79-24-3 

100 

7727-37-9 

E 

10102-44-0 

(C)5 

7783-54-2 

10 

55-63-0 

(C)0.2 

75-52-5 

100 

108-03-2 

25 

79-^6-9 

25 

62-79-9 

5 

88-72-2; 

99-08-1; 

99-99-0 

10024-97-2 

E 

2234-13-1 



111-65-9 

400 

8012-95-1 

__ 

20816-12-0 

— 

144-62-7 



7783-41-7 

0.05 

10028-15-6 

0.1 

4685-14-7; 

— 

1910-42-5; 

2074-50-2 

56-3ft-2 

— 

19624-22-7 

0.005 

1321-64-8 

.1— 

87-86-5 

— 

115-77-5 

^^ 

109-66-0 

500 

107-87-9 

200 

127-18-4 

100 

594-42-3 

0.1 

7616-94-6 

3 

mg/m- 


30 
(C)480 
(C)0.2 


15 
5 


15 
9 

70 

400 

50 


0.007 
1 
1 

0.5 
5 
30 
6 
5 
1 

310- 

(C)9 

29 
(C)2 
250 

90 

90 

30 


0.1 
1900 
5 

0.002 
1 

0.1 
0.2 
0.5 


0.1 

15 

0.01 

0.5 

0.5 

IS 
5 

•500 
700 
670 
0.8 
13.5 


Skin  Oesigna- 

tKXI 


X 
X 


X 
X 
X 


X 
X 


55522  FMferal  Register  /  Vol.  Sa,  No-   125  .    Thursday.  |  iK   1.  1993  /  Rules  and  Regulations 


TabJe  Z— Shtpyards — Continued 


Sjdslancs 


UMI 


Totw  dus?  . ~- 

n»6g»«fc*«  fraCtlOl* 

Petro»««im  distillate*  fN«p*itha"'(Rtjbb*r  Siivent)  

pn«oo<  

p-Ptieny>«n«  dian«n«  * . ._.. ... — ~... 

Pt>eoy*  etfier  vapor  •••■ 

Phenyt  •m«f-tHpri«ny(  mixTufB    -at>of „ ~ 

Pneryiemy(«o«;  s««  StY^Bo*. 

Pr^ny*  gfyctdy  eth«f  !PGE) _ „ 

Ptiaryltiydrazine      — 

Ptosdwn  (Mevtnphos) ..— ~ — .. .. ~. 

Pnosg»n«  (CaftKxiyf  cWoode)  _ »-- ~.. ~.~_... 

Plxaofitna  .~ — 

Ptioso**"c  aoO      — . ~— — ~-. — . 

Pr\osphorja  ly^itom)  .„ „... — ..„- ~. 

PtXMptwoa  peniacf^Dficie  ... « 

Pt>osp<X)fus  pertasurtKM  „ _ 

Ptwso<xinjs  tncMonde       — 

Phtt^ltc  ar^ydnoe  

PicJoram    _». — 

Total  dust  

R«spirabie  f^actKDO — 

Picnc  actd 

P'D«fazine  dihytirocfiKxioe  ..._ 

Pindorw  !2-P'vaiy»-'  3-tnCArxiic^^'    .._ „ 

Plaster  o<  Pans  — 

To<ai  dust    

R«sptraD<e  fraction ...— 

Piatjfxjn  (as  ^1'         „ _. — 

So(utMe  salts  . 

Poiylattal'uoroet^'yiene  d«ror^po<'f»r-'--  v^'^-'ticXa 

Pcxtiand  cer^ent  — 

Tola*  dust  

R«sp*raDie  '  act) or     _ _ ~... 

Propa*^  itcof<j<  « ~ -. 

beta-Proo^o^aclce   see  §1915.1013 

ProoKXKc  acid  „....-_» 

rv  Pf opt»  acetate „... ~..- 

rv-  Prcr  yi  alco'xX  _ . 

'vProO'/i  rjtrare  . 

Prcpytene  dic'vc -ice  

P'Otytene  ir-^ne  — 

Propyier*  oxide  « _..~ - 

Pfopv^e.  see  WeTy!  a^f; %•■"'••«. 

Pyretfvv/rr!  .„ „.._ .__....„.._ _....._ 

PyrxJioe ~... 

Qutnooe  — _ — 

PDX,  tee  Cyclcx  "e 

PhoOHjfT'  'as  Pr'   -neta!  •..'■■3  ax:  '-^f^rt^-  -  ^"~T'^^'v,nds 

RrxxJiwn  as  Rri/.  soluble  zor-^ounas  .^~ 

Ronr«( „._._ _ 

Potenone   _ 

Pc^ge        .._ „ .. . — 

Tota/  dLSt _„.. — «.»„.... 

Pesp^race  taction ~. 

Seienujm  cof^po^ncs  :as  Sa;  

Seierium  hexafk'^f-de  ;ds  Se)  

Siiica,  amorp'hous,  p^eciC'ia'*:)  a--<3  :;ei   

S'iica,  a.-^fpfioc'-.   ciiatr)rr,ac80us  eartfi,  containing  ^ess  tna". 

1%  crystalline  siiica     

S'lica.  crystalline  crstvjfjaiite  resoi'atie  dust 

Silica,  crysta'line  ^'.larv   'eso-raii-s  3i„st  

Slice  crystaiime  tnpci   as  q^-a  ".:    respirable  dust ~ 

Silica.  Cf>staiiine  T'Ovrmfe   -^sc-w^ioie  dust 

Silica  fused  resptrabie  (Sus'  

Silicates  '.'ess  !f.an  '%  cfysiaiiirie  s.Mica). 

M4ca   '9SC  •  iDie  d«jst)  

Soapstooe  :^tai  dust      

Scaps'oce   -espfa^'f^-  "ust 


■,.AS  Nc 


93^63-70-3 


':j6- 95^-2 
•06-bO-3 


7  786-34-7 

7803-5^-2 
7664-38-2 
7723-14-0 

• -01)26- '3-8 

1 3 ' 4-80-3 

77 19- '2-2 

85-44-9 

'S'8-C2-i 


•42-64-3 

a3-26-t 

20499—65-0 


'jty-4 


6599 ;  - 1 5-  - 1 


PPfT>* 


10 
5 

o^ 

03 


05 
2 


5 

W7-19-7 

t 

57-5T-« 

79-09-4 

— 

109-60-4 

200 

71-23-8 

200 

62'-l3-4 

25 

7&-67-5 

75 

75^55-8 

2 

7S-5C-9 

TOO 

800  3- .34- 7 



110-86-1 

5 

106-51-^ 

0  1 

?44(>--f-..6 



7440-1 1>-6 



299-64-3 



83-73-4 

_ 

z 

7782-4^-2 

__ 

7783-79-1 

l".  f 

•  2<:-:-^..r.r.-8 

'■■) 

g,l7;i:— 5>-2 

p) 

-.4464— 4  c^l 

p) 

i4*:'6-6->7 

•;-) 

<;.,•,  7-95-9 

(') 

■  S46&-  32-3 

e> 

60'67t-Be--0 

;-') 

12001-26-2 

e) 

— 

P> 

— 

O 

ig,'r 


fS 

& 
/*» 

>9 

0  1 
7 

7 


0  *. 

04 
04 
T 
0.1 

t 

t 

3 
%2 

t5 

5 

O.T 

0  1 

t5 

5 


0  002 


840 
500 
110 
350 
5 

240 

5 
15 
04 

01 
0001 
10 

5 

15 
5 

92 
0.4 

(=^ 


I') 


'oK'.n  Oesigna- 


X 
X 


X 
X 


10 
X 


n 
n 
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SubstarKe 


CAS  No."* 


Talc  (containing  asbestos)  

Talc  (containing  no  asbestos).  respiraWe  dust  14807-96-€ 

Tremolite,  asbesfiform  

Silicon  7440-21-3 

Total  dust 

RespiratJie  fraction 

Silicon  caibide  40^21-'* 

Total  dust !..""!."""! 

Respirable  fraction 

Silver,  metal  and  soluble  compounds  'as  Ag) 7440-22-4 

Soapstone  see  Silicates 

Sodium  fl  jor.  .a  etate 62-74-8 

Sm.-  •  ,3-   xde  ;  1310-73-2 

S'^'-'^  9005-?S-fl 

' :ta  a.;st  

"esp:-3rne  ''arior^  

S^c  e       7803-52-3 

Stoodard  solvent 8052-41-3 

StrvC-n  le  "  57-24-9 

S^'6^e  10O-42-5 

Sjaose  57-50-1 

T  ctai  dust 

Resp  rab^e  fraction 

Suifjr  dioxide  7446-09-5 

Sulfur  hexafiucr  de  „ 2551-62-4 

Sulfur  c  acid            7664-9:^9 

Sulfur  m'^ncx  f.ionoe  10025-67-9 

Sui'ur  perSafj  >r  JO  5714-22-7 

S^'^r/  fljorje       2699-79-8 

Sys;c«   see  Dea-ieton 

24  5'  .2  4  S-tnchiorophenoxyacettc  acid)  93-76-5 

Tai:    .see  Silicates— 

Tantaiu!-.   n^etai  a'~-d  r«i::e  :-!us!  7440-25-7 

TFDP    S.,iioter                      3689-24-5 

"^e'ion  aecomposiiior  pf;x3.,»cts  

To  ur'jrr  and  : o'-cK'.jras   as  Te) : i3494_8o_9 

Te  i^-uf"  hexatlLiOf-as  vas  Te) 7783-60-4 

Te-Gc  nos  3383-96-6 

'ctai  dust 

*<t:'spi-ari£-  t'aciicrf"'    ■ 

TtPP   "'etrae'*"y''  pvio^osphate)  107-49-3 

TeTnenyis                       26140-60-3 

1  '  "  2  "e*'3r,rworr.^2.2-dif!uor;:«"-.3'ie    75-1 1-9 

1  ■'  2  2  "''et'acr-!ora,i,2-di*!aoroe:nane  .„. 75-12-0 

'  "!  2,2-Tetrachioroemane      79_34_5 

^et'achioroetfiyiene  see  Perchloroettiytene.  J^ 

Te"achloromethane  see  Carbon  tetrachloride 

'Tetrachloronaphtnaiene  1335-88-2 

'etraeth/t  lead   as  Pd;  78-00-2 

Tetrahyd'ctuar^        109-99-9 

^etranethyi  iead    as  P&)  75-74-1 

*e!rafnet^vi  succinonitrile  3333-52-6 

Tetra'iitrO'-netriane             509-14-6 

Tetryt  <2  4,6-Tr.n!tropr-.e!-yi!-^etfiy)nltramine)  479_45_8 

Thailium,  soluble  compounds  las  Tl) 7440-28-0 

4  4  Thiobis  (6-terl,  BuV-r^  c-6s:  ) 96-69-5 

Total  dust  

RespiraDie  fraction 

Thiram                                               137-26-6 

Tir^   inorganic  cc-^itKHjnds    except  OXideS)  (as  Sn)  7440-31-5 

Tm   organic  cc>r^p<cunas   as  Sn)  7440-31-5 

In  oxide    as  Sr.)  21651-19-4 

Total  dust  

p*espi'abie  fraction 

'  taniun  dioxide       13463-67-7 

Total  dust 

'^'^e"^'®    108-88-3 

"oicene  2  4  d  sc^vana'e  (TDI)  584-84-9 

o  'oiuidme          95-53-4 

Toxaphene  see  Chlorinated  camphene. 
Tremoiiie,  see  Silicates 
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ihipyards— Continued 


S  jhst^ir>cft 


1  ■  1 -TncNofoetr  iP.e  «*fi  Mstri))!  iTJofeloBn 
1  '  2-Tnctiiofjetfa.-%«  

Tncriofoett'v'^'"'^  — 

T  ncriororapMtfialbn«  . — „ 

1  '  ,2^Tncfilcro- 1 .2  2-!r(lu--- 
TnfiuofOfcror-K:n^*''^">«  „... 


-ane  , 


'   see  P>  "c  acid. 
'rrwjtrtytnitfatTMnfr- 

6   TNT)  

,prat«     

!8  


jrvls 


O,) 


2,4  6-^noitrocfi«'' 

2  4  6  '!"nnitrop^8r 
2.4  6-'nnitrot:)<u€ 
Tnothocfesyl  piv 
Tnp^env^  pfTCfph- 
TjngsJen  ias  Wi 
'nsoiuote  cof 

Sok^biS  COr-h 

^j.^penar-* „... 

-^.rarj'jn  'aS  U)   

SjfcjWe  comc-ounds 

;nsofut>ie  cor'po.jrvis 
Vanacmrn 

WesprtaD'e  o^si   as  '• 

PjT-e   asV:0^)  

Vege'ate  ?tl  mist  

Total  dust    

Resci'acie  fractioo 

Vinyl  benzene   see  Sfyrene. 
Vinyt  cTiioride   see  §  ^9^5  1017  _ 
Viryt  cyair-ice   see  A.',':.:-f  >!nle. 

Vi-^v"  !oKjene  — 

Wan'ano       — 

Xylenes  i<>-   '^    f-iscxners)  

X  -^Kitr-e   

vnnjm  „ 

Z.rtc  Chloride  Hjrre  

Zi-ic  oxtde  ••„f":e   

Znc  oxide     

''ota!  Oust  

Resptrac  e  fraction 

Znc  stearaie        „ 

Tcnai  *.s'      

Resp'^r.  e  f-jctioo _ 

Z  '-..---r-j!'  :on-tx:i  ^■..•s  (as  Zr) 


•"otrvl. 
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Subs'^i':« 


Cr/s'ai'  "6 
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C'Stobaliie 
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Soapstoce  
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Ir^i?     ,  


MINERAL  DUSTS — Continued 
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Graphite  fnatural) 


mppct"* 


Inert    or 

lates:  ""> 


Nuisance     Particu- 


50  (Of  1 5 
mg/m^ 

re  srna  'e^i 
o(  total  dust 

<1%   SiO; 


.Conversion  factors, 
mppcix  35.3  z  million     particles 
per    cubic     meter  =  partdes 
per  ex. 
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'  ;f Reserved] 

'  See  MioeraJ  Ousts  Tace 

■■  Jse  Asbestos  Ltfrjt  §  ^  9  ^  5  "0 

*bee  '9'5  1001- 

•     The    PELS    are    8-r^our    T 
cTfr^ise  noted,  a  (C)  designaf 
ce'.;ng  limit.  They  a/a  to  be  Oe'e 
t'ea;^.ir>g-zorie  air  samptes 

"Paas  ol  vaDor  or  gas  por  rr.{. 
contammaJed  air  t;y  volur^e  a'  2^ 
ton- 

■■  M'tiig'ar-;  o*  substance  per  cl 
a:'    VJ^en   erfy  is   in   tTiis   coi-jn 
v?..oe  is  exact:  w^eo  listed  wi"i  a 
•■R  apL'Tci-Tiata 
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"The  CAS  ri^^'rib«r  is  lof  irforr-.atiDTi  (xi'v 
Enlofcemen!  is  fcased  an  tl"ie  SLitsiance  narie 
For  an  ef^try-  covenng  ncre  t^a^  cioe  metal 
cofTipouTxJ,  .-neasjred  as  T^e  mr-tdi,  tne  C/*S 
number  for  ^.e  metai  '.&  giver,-  noi  CAS 
numbe''s  fc  'ne  indivicJuai  ccTipoc-nCs 

'•'[Beservert; 

•For  sectors' exciuded  from  §1915.1028  the 
limrt  ts  10  pDT!  TWA, 

'Where  OSHA  nas  CLiWished  a  p'Otxssa'  fof 
a  suosicnce  tut  i\as  riot  issuoi:3  a  final  rule. 
the  pr&po.sai  iS  reteren.csd  a^-.d  '^6  e*.  sii'ig 
limit  IS  pjCiiS^ie':! 

'iPeservey; 

JMiiiior.s  o!  Pc:.';i.:les  pef  cuCic  tro!  o(  air, 
based  on  impinger  sa'^pi^.-s  czx.^'teo  Dv  i-y*'!- 
field  tecnniques 

'The  percentage  o'  c^-stai-'-.e  s.'^ca  in  the 
fo"^ula  ts  trie  arrwv'-t  de'e'-nimed  from 
a^'toni«  Sdnpies  except  m  rrius«  instances  in 
which  ether  meir^xis  'avs  cee.-  s^cw^  to  be 
applicaCie 

"'Covers  ai!  organic  and  inorganic 
partcuiates  ^c  oC^erAise  reguia'ed  Sarr.e  as 
Partkxiiases  Net  (7ttT€r^«.ise  Reguiatecf 

The  Is/C  TlV  uses  lener  aes'g'-^aUons 
instead  of  a  nur.s-'ca'  value  as  '.  :i"v.b^ 

A '  [Reserved] 

A  -  Poiyietrafiuoroet*"  yiene  decomposition 
products  Because  th.ess  products  decompose 
in  part  by  hydroiysts  <n  aiKaiir-e  sotutton,  they 
can  be  qoanntativeiy  doterTwned  in  air  as 
fluoride  to  provide  an  index  of  exrxDSjre.  No 
TLV  iS  rerorirner^ed  perxjing  determination 
of  the  toxicity  of  tt  e  pro^-x;ts  but  air 
cortcontrat)o-ns  s.->ould  be  m.»nimal. 

A  Case v^e  and/or  PetroJeum  Distillates. 
The  composrt'on  of  these  m,ater1als  varies 
greatty  and  th(.is  a  single  Tlv  for  aH  tyr^es  of 
these  maienals  is  no  Longer  applicable  The 
content  oi  benzene  othcif  aromatjcs  and 
aoditivGS  shcuid  be  ot'Hm-iined  tc  arr-.e  at  the 
appropriate  T^-V 

E  Sample  aspr>yxiants  The  ii"Tt,nq  factor  is 
the  available  oxygeri  which  sh.jil  be  at  ieast 
18%  and  be  *'thin  tne  raQu.remen?  ar)Ofe<;.sing 
explosion  m  siibpal  B  c'  (an  ':-i"S 

§1915.1001     Asbestos. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposures  to  asbestos  in  all  industries 
covered  by  the  Occupational  Safety  and 
Health  Act.  except  as  provided  in 
paragraph  (a)(2)  of  this  section. 

(2)  This  section  does  not  apply  to 
construction  work  as  defined  in  29  CFR 
1910.12(b).  [Exposure  to  asbestos  in 
construction  work  is  covered  by  29  CFR 
1926.58.1 

(b)  Df'finilions.  Action  level  means  an 
airborne  concentration  of  asbestos,  of 

n  1  fiber  per  cubic  centimeter  (f/cc)  of 
air  calculated  as  an  eight  (8) — hour 
time-weighted  average. 

Asbestos  includes  chrysotile.  amosite, 
(.rocidolite,  tremolile  asbestos, 
{inthnphyllite  asbestos,  actinolite 
asbestos,  and  any  of  these  minerals  that 
have  been  chemir^!^,y  tr,>ated  and/or 
altered. 

Assistant  Secretary  me.ins  the 
.Assistant  Se<.retary  of  Labor  for 
Oct  upatioiva!  .Safety  and  Health.  U.S. 
1  /►■uanment  of  Labor,  or  designee. 

Auihonzed  person  means  any  person 
authorized  by  the  employer  and 


required  by  work  duties  to  be  present  in 
regulated  areas. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Employee  exposure  means  that 
exposure  to  airborne  asbestos  that 
would  occTjr  if  the  employee  were  not 
using  respiratory  protective  equipment. 

Fiber  means  a  particulate  form  of 
asbestos,  5  micrometers  or  longer,  with 
a  length-to-diameter  ratio  of  at  least  3  to 
1. 

High-efficiency  particulate  air  (HEPA) 
filter  means  a  filter  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
0.3  micrometer  diameter  mono-disperse 
pcrticles. 

Regulated  area  means  an  area 
established  by  the  employer  to 
demarcate  areas  where  airborne 
concentrations  of  asbestos  exceed,  or 
can  reasonably  be  expected  to  exceed, 
the  permissible  exposure  limit. 

(cj  Permissible  exposure  limits 
iPELS\ — (1)  Time-weighted  average  limit 
CnVAj.  The  employer  shall  en.sure  that 
no  employee  is  exposed  to  an  airborne 
concentration  of  asbestos  in  excess  of 
0.2  fiber  per  cubic  centimeter  of  air  as 
an  eight  {8)-hour  time- weighted  average 
(TWA)  as  determined  by  the  method 
prescribed  in  Appendix  A  of  this 
section,  or  by  an  equivalent  method. 

(2)  Excursion  limit.  The  employer 
shall  ensure  that  no  employee  is 
expo.sed  to  an  airborne  concentration  of 
asbestos  in  excess  of  1.0  fiber  per  cubic 
centimeter  of  air  (1  f/cc)  as  averaged 
over  a  sampling  period  of  thirty  (30) 
minutes. 

(d)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  employee  exposure 
shall  be  made  from  breathing  zone  air 
samples  that  are  representative  of  the  8- 
hour  TWA  and  30-minute  short-term 
exposures  of  each  employee. 

(ii)  Representative  8-hour  TWA 
employee  exposures  shall  be 
determined  on  the  basis  of  one  or  more 
samples  representing  full-shift 
exposures  for  each  shift  for  each 
employee  in  each  job  cla.ssification  in 
each  work  area.  Representative  30- 
minute  short-term  employee  exposures 
shall  be  determined  on  the  basis  of  one 
or  more  samples  representing  30  minute 
exposures  associated  with  of>erafions 
that  are  most  likely  to  produce 
exposures  above  the  excursion  limit  for 
each  shift  for  each  job  classification  in 
each  work  area. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  workplace  or  work 
operation  covered  by  this  standard, 
except  as  provided  for  in  paragraphs 
(d)(2)(ii)  and  (d)(2)(iii)  of  this  section. 


shall  perform  initial  monitoring  of 
employees  who  are.  or  may  reasonably 
be  expected  to  be  exposed  to  airborne 
concentrations  at  or  above  the  action 
level  and/or  excursion  limit. 

(ii)  Where  the  employer  has 
monitored  after  December  20, 1985.  few 
the  TWA  and  after  March  14,  1988,  for 
the  excursion  limit,  and  the  monitoring 
satisfies  all  other  requirements  of  this 
section,  the  employer  may  rely  on  such 
earlier  monitoring  results  to  satisfy  the 
requirements  of  paragraph  (d)(2)(i)  of 
this  section. 

(iii)  Where  tl>e  employer  has  relied 
upon  objective  data  that  demonstrates 
that  asbestos  is  not  capable  of  being 
released  in  airborne  concentrations  at  or 
above  the  action  level  and/or  excursion 
limit  under  the  expected  conditions  of 
processing,  use,  or  handling,  then  no 
initial  monitoring  is  required. 

(3)  Monitoring  frequency  (periodic 
monitoring)  and  patterns.  After  the 
initial  determinations  required  by 
paragraph  (d)(2)(i)  of  this  section, 
samples  shall  be  of  such  frequency  and 
pattern  as  to  represent  with  reasonable 
accuracy  the  levels  of  exposure  of  the 
employees.  In  no  case  shall  sampling  be 
at  intervals  greater  than  six  months  for 
employees  whose  exposures  may 
reasonably  be  foreseen  to  exceed  the 
action  level  and/or  excursion  limit. 

(4)  Changes  in  monitoring  frequency 
If  either  the  initial  or  the  periodic 
monitoring  required  by  paragraphs 
(d)(2)  and  (d)(3)  of  this  section 
statistirally  indicates  that  employee 
exposures  are  below  the  action  level 
and/or  excursion  limit,  the  employer 
may  discontinue  the  monitoring  for 
those  employees  whose  exposures  are 
represented  by  such  monitoring. 

(5)  Additional  monitoring. 
Notwithstanding  the  provisions  of 
paragraphs  (dH2)(ii)  and  {d)(4)  of  this 
section,  the  employer  shall  institute  the 
exposure  monitoring  required  under 
paragraphs  (d)(2)(i)  and  (d)(3)  of  this 
section  whenever  there  has  been  a 
change  in  the  production,  proc-ess, 
control  equipment,  personnel  or  work 
practices  that  may  result  in  new  or 
additional  exposures  above  the  action 
level  and/or  excursion  limit  or  when  the 
employer  has  any  reason  to  suspect  that 
a  change  may  result  in  new  or 
additional  exposures  above  the  action 
level  and/or  excursion  limit. 

(G)  Method  of  monitoring,  (i)  All 
samples  taken  to  satisfy  the  monitoring 
requirements  of  paragraph  (d)  shall  be 
personal  samples  collected  following 
the  procedures  specified  in  Appendix 
A. 

(ii)  All  samples  taken  to  satisfy  the 
monitoring  requirements  of  paragraph 
(d)  shall  be  evaluated  using  the  OSHA 


35526  Federal  Register  /  Vol    5fl.  No    125  /  Thursday,  July  1,  1993  /  Rules  and  Regulations 


Reference  Method  (ORNl)  specified  n 
Appendix  A  of  this  section,  or  an 
equivalent  counting  method. 

(iii)  If  an  equivalent  method  to  the 
OR}A  is  used,  the  employer  shall  ensure 
that  the  method  meets  the  following 
rnteria: 

(A)  Rephcate  exposure  data  used  to 
establish  equivalency  are  collected  in 
side-by-side  field  and  laboratory 
comparisons;  and 

(B)  The  comparison  indicar*)*  that 
90%  of  the  samples  collected  in  the 
range  0  5  to  2  0  times  the  permissible 
limit  have  an  accuracy  range  of  plus  or 
minus  25  percent  of  the  ORM  resul's 
with  a  95%  confidence  level  as 
demonstrated  by  a  statistically  valid 
protocol;  and 

!C)  The  equivalent  method  is 
documented  and  the  results  of  the 
comparison  testing  are  maintained. 

(iv)  To  satisfy  the  monitoring 
requirements  of  paragraph  (d)  of  this 
section,  employers  must  use  the  results 
of  monitonnR  analysis  performed  by 
laboratories  which  have  instituted 
quality  assurance  programs  that  include 
the  elements  as  prescribed  in  Appendix 
A. 

(7)  Employee  notification  of 
monitonng  rfsults.  (i)  The  employer 
shall,  within  15  working  dnys  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  the  standard,  notify 
the  affected  employees  of  these  results 
in  writing  either  either  individually  or 
by  posting  of  results  in  an  appropriate 
location  that  is  accessible  to  affected 
employees. 

(u)  The  written  notification  required 
by  paragraph  !d)(7)(il  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  to  reduce 
employee  exposure  to  or  below  the 
TWA  and-or  excursion  limit,  wherever 
monitonng  results  indicated  that  the 
TVVA  and/or  excursion  limit  had  been 
exceeded 

(e)  Pegulatpd  Arvns — (1) 
Establishment.  The  employer  shall 
establish  regulated  areas  v^herever 
airborne  concentrations  of  asbestos  are 
in  excess  of  the  TvV.^  and/or  excursion 
limit  prescribed  in  paragraph  (c)  of  this 
section. 

(2)  Demarcation.  Regulated  areas  shall 
be  demarcated  from  the  rest  of  the 
workplace  in  any  manner  that 
m.inimizes  the  number  of  persons  who 
will  be  exposed  to  asbestos. 

(3)  Accfi'^.  Arxess  to  regulated  areas 
shall  be  limited  to  authorized  persons  or 
to  persons  authorized  by  the  Act  or 
regulations  issued  pursuant  thereto. 

(4)  Provision  of  rpspimtom  Each 
person  entering  a  regulated  area  shall  be 
supplied  with  and  required  to  use  a 


respirator,  selected  in  accordance  with 
paragraph  (g)(2)  of  this  section 

(5)  Prohibited  activities.  The  employer 
shall  ensure  that  employees  do  not  eat, 
drink,  smoke,  chew  tobacco  or  gum.  or 
apply  cosmetics  in  the  regulated  areas 

(f)  Methods  of  compliance — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit,  prescribed 
in  paragraph  (c)  of  this  section,  except 
to  the  extent  that  such  controls  are  not 
feasible. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit  prescribed 
in  paragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
achievable  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(iii)  For  the  following  operations, 
wherever  feasible  engineering  controls 
and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
the  employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit,  prescribed 
in  paragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  or  below  0.5  fiber 
per  cubic  centimeter  of  air  (as  an  eight- 
hour  time-weighted  average)  or  2.5 
fibers/cc  for  30  minutes  (short-term 
exposure)  and  shall  supplement  them 
by  the  use  of  any  combination  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section,  work  practices  and 
feasible  engineering  controls  that  will 
reduce  employee  exposure  to  or  below 
the  TWA  and  to  or  below  the  excursion 
limit  prescribed  in  paragraph  (c)  of  this 
section:  Coupling  cutoff  in  primary 
asbestos  cement  pipe  manufacturing; 
sanding  in  primary  and  secondary 
asbestos  cement  sheet  manufacturing; 
grinding  in  primary  and  secondary 
friction  product  manufacturing;  carding 
and  spinning  in  dry  textile  processes; 
and  grinding  and  sanding  in  primary 
plastics  manufacturing. 

(iv)  Local  exhaust  ventilation.  Lxical 
exhaust  ventilation  and  dust  collection 
systems  shall  be  designed,  constructed, 
installed,  and  maintained  in  accordance 
with  good  practices  such  as  those  found 
in  the  American  National  Standard 
Fundamentals  Governing  the  Design 
and  Operation  of  Local  Exhaust 
Systems.  ANSI  Z9.2-1979. 


(v)  Particular  tools.  All  hand-operated 
and  power-operated  tools  with  would 
produce  or  release  fibers  of  asbestos  so 
as  to  expose  employees  to  levels  in 
excess  of  the  TWA  and/or  excursion 
limit  prescribed  in  paragraph  (c)  of  this 
section,  such  as,  but  not  limited  to  saws, 
scorers,  abrasive  wheels,  and  drills, 
shall  be  provided  with  local  exhaust 
ventilation  systems  which  comply  with 
paragraph  (fKDiiv)  of  this  section. 

(vi)  Wet  methods.  Insofar  as 
practicable,  asbestos  shall  be  handled, 
mixed,  applied,  removed,  cut.  scored,  or 
otherwise  worked  in  a  wet  state 
sufficient  to  prevent  the  emission  of 
airborne  fibers  so  as  to  expose 
emplovt'tis  to  levels  in  excess  of  the 
TWA  and.'or  excursion  limit,  prescribed 
in  paragraph  (c)  of  this  section,  unless 
the  usefulness  of  the  product  would  be 
diminished  thereby. 
(vii)  [Reserved] 
(viii)  Particular  products  and 
operations.  No  asbestos  cement,  mortar, 
coating,  grout,  plaster,  or  similar 
material  containing  asbestos  shall  be 
removed  from  bags,  cartons,  or  other 
containers  in  which  they  are  shipped, 
without  being  either  wetted,  or 
enclosed,  or  ventilated  so  ns  to  prevent 
effectively  the  release  of  airborne  fibers 
of  asbestos  so  as  to  expose  employees  to 
levels  in  excess  of  the  TWA  and/or 
excursion  limit  prescribed  in  paragraph 
(c)  of  this  section. 

(ix)  Compressed  air  Compressed  air 
shall  not  be  used  to  remove  asbestos  or 
materials  containing  asbestos,  unless  the 
compressed  air  is  used  in  conjunction 
with  a  ventilation  system  designed  to 
capture  the  dust  cloud  created  by  the 
compressed  air. 

(2)  Compliance  program,  (i)  Where 
the  T\V.^  and/or  excursion  limit  is 
exceeded,  the  employer  shall  establish 
and  implement  a  written  program  to 
reduce  employee  exposure  to  or  below 
the  TWA  and  to  or  below  the  excursion 
limit  by  means  of  engineering  and  work 
practice  controls  as  required  by 
paragraph  (0(1)  of  this  sedion.  and  by 
the  use  of  respiratory  protection  where 
required  or  permitted  under  this 
section. 

(ii)  Such  programs  shall  on  reviewed 
and  updated  as  necessary  to  refiect 
siguificnnt  changes  in  the  status  of  the 
employers  compliance  program. 
(iii)  Written  programs  shall  be 
submitted  upon  request  for  examination 
and  copying  to  the  Assistant  Secretary, 
the  Director,  affected  employees  and 
designated  employee  representatives. 

(iv)  The  employer  shall  not  use 
employee  rotation  as  a  means  of 
compliance  with  the  TWA  and/or 
excursion  limit. 
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(gj  Bcspimtory  prntc-ctmn — (1  j 
Genfiml  TTie  employer  shall  provide 
respirators,  and  ensure  that  th;>y  a.-p 
used,  where  required  by  this  SBCtion 
Respirators  shall  he  used  in  the 
following  (::rrum stances: 

(ij  During  the  mtcrvtil  necessary  to 
install  or  irnplcrnenl  feasible 
engineering  and  work  practice  controls; 

(til  In  work  operations,  such  as 
maintenance  and  nepair  activities,  or 
other  activities  for  which  engineering 
and  work  practice  controls  are  not 
feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  lu  reduce  exposure 
to  or  below  the  TWA  and/or  excursion 
limit;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 
section,  the  employer  shall  select  and 
provide,  at  no  cost  to  the  employee,  the 
appropriate  respirator  as  speciGed  in 
Table  1,  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  as  being  acceptable  for 
protection  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  by 
the  National  Institute  for  Occupational 
Safety  and  Health  [NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(ii)  The  employer  shall  provide  s 
powered,  air- purifying  respirator  in  lieu 
of  any  negative  pressure  respirat   r 
specified  in  Table  1  whenever. 

(A)  An  employee  chooses  to  use  this 
type  of  respirator;  and 

(B)  This  respirator  will  provide 
adequate  protection  to  the  employee. 

Table  "i— RESPiPa^ORv  Ppo^ectjon 

FOm  asbestos  F'BEBS 


Table  i— Resp'Ra'opy  Protection 
FOR  ASBESTOS  Fibers— Continued 


Airbo.Tie  con- 
centration of 
asbestos 


Not  in  excess 
ot  2  l.'cc  ( 1 0 
X  PEL). 


Not  in  excess 
of  1 0  1/cc 

(5C  X  PEL' 
Not  in  excess 
of  20  f/cc 
1.100  X  PEL). 


Not  in  e»cfiss 
of  ?C0  f/cc 
(10X  X 
PEL). 


'^eq'jirect  fesprai 


Hatf-mask     atr-purifying 

rasptratof  ot^■er  ttian  a  dls- 
posabie  respirator 

equipped     y^'lt^     high-ef 
cienc/  filters 

Ftrfi  faceptecs  alr-pufi^/lng 
resC'rafor  eqijipped  y^1tt! 
f^igi-eHioarKTv  filters 

Any  c>owerBC)  air-punfy-rig 
respirator  eqiiippeO  witf. 
htgfv-tstficiency  tillers 
.  Any  suDpiied- ai.'  respua'c 
operatec!  \r  continLjous 
flow  'node 

"^ull  tacep<6c8  sappUed-air 
rtspiratof  operated  In  pres- 
sure der^«ir.d  mode 


A,,rt>om«  con- 

:::eritrarK->r  of 

asoest.  )S 

Required  respirator 

G'eater  tTian 

1    Fijfi  faceptece  ».Jt'r  ■•fy'  a<' 

2CX)  tec  (> 

resp<;a!!>  C)i>o'a'ttij  if  r'»s. 

'  OvC  X 

sure        der^ia'x;        r-.-oe 

y-'r  _  ,   .y    j'-, 

enJipped  wi*!-  ar   ajx'iia'y 

nriev.ri  CO""'- 

positve  pressure  self-con- 

centratia-i. 

tained    prsathing    appara- 
tus. 

NOTE:  a.  Rasptrators  assigned  lor  higher 
environfT>ental  osncenfratlons  may  be  used  at 

lower  cxvxert'st'ont 

Li.  a  high-efciGr-cv  filler  means  a  filter  thaft 
is  at  least  9'- 9"  percent  etficiefTt  against 
mono-dispersed  part.cies  ot  0.3  micrometers 
or  larger. 

(3)  EespiratOT  program,  (i)  Where 
respiratory  protection  is  required,  the 
employer  shall  institute  a  respirator 
program  in  accordance  with  29  CFR 
1910.134(b),  (d).  (e),  and  (0. 

(ii)  The  employer  shall  permit  eacli 
employee  who  uses  a  filter  respirator  to 
change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shall  maintain  an  adequate 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shall,  be  permitted  to  leave  the 
regulated  area  to  wash  their  faces  and 
respirator  facepieces  whenever 
necessary  to  prevent  skin  irritation 
associated  with  respirator  use. 

(iv)  No  employee  shall  be  assigned  to 
tasks  requiring  the  use  of  respirators  if. 
based  upon  his  or  her  most  recent 
examination,  an  examining  physician 
determines  that  the  employee  will  be 
unable  to  function  normally  wearing  a 
respirator,  or  that  the  safety  or  health  of 
the  employee  or  other  employees  will  be 
impaired  by  the  use  of  a  respirator.  Such 
employee  shall  be  assigned  to  another 
job  or  given  the  opportunity  to  transfer 
to  a  different  position  whose  duties  he 
or  she  is  able  to  perform  with  the  same 
employer,  in  the  same  geographical  area 
and  with  the  same  seniority,  status,  and 
rate  of  pay  the  employee  had  just  prior 
to  such  transfer,  if  such  a  different 
position  is  available. 

(4)  Bespirator  fit  testing,  (i)  The 
employer  shall  ensure  that  the  respirator 
issued  to  the  employee  exhibits  the  least 
possible  facepiece  leakage  and  that  the 
respirator  is  fitted  properly. 

(ii)  For  each  employee  wearing 
negative  pressure  respirators,  employers 
shall  perform  either  quantitative  or 
f.  Ds'ita'ive  fa(  p  fit  tests  at  the  time  of 
initial  fitting  and  at  least  every  six 
months  thereafter.  The  qualitative  fit 
te<ts  may  be  used  only  for  testing  the  fit 
of  half-mask  respirators  where  they  are 


permitted  to  be  worn,  and  shall  be 
conducted  in  accordance  with 
Appendix  C  The  tests  shall  be  used  to 
select  facepieces  that  provide  the 
required  protection  as  presrj-ibed  in 
Table  I. 

(h)  Protective  tvork  dothing  and 
equipment — (1)  Provision  and  use.  If  an 
employee  is  exposed  to  asbestos  above 
the  TWA  and/ or  excursion  limit,  or 
where  the  possibility  of  eye  irritation 
exists,  the  employer  shall  provide  at  no 
cost  to  the  employee  and  ensure  that  the 
employee  uses  appropriate  work 
clothing  and  equipment  such  as,  but  not 
limited  to: 

(i)  Coveralls  or  similar  full-body  work 
clothing; 

(ii)  Gloves,  head  coverings,  and  foot 
coverings;  and 

(iii)  Face  shields,  vented  goggles,  or 
other  appropriate  protective  equipment 
which  complies  with  §  1910.133  of  this 
title. 

(2)  Eemoval  and  storage,  (i)  The 
employer  shall  ensure  that  employees 
remove  work  clothing  contaminated 
with  asbestos  only  in  change  rooms 
provided  in  accordance  with  paragraph 
(i)(l)  of  this  section. 

(ii)  The  employer  shall  ensure  that  no 
employee  takes  contaminated  work 
clothing  out  of  the  change  room,  except 
those  employees  authorized  to  do  so  for 
the  purpose  of  laundering,  maintenance, 
or  disposal. 

(iii)  Contaminated  work  clothing  shall 
be  placed  and  stored  in  closed 
containers  which  prevent  dispersion  of 
the  asbestos  outside  the  container. 

(iv)  Containers  of  contaminated 
protective  devices  or  work  clothing 
which  are  to  be  taken  out  of  change 
rooms  or  the  workplace  for  cleaning, 
maintenance  or  disposal,  shall  bear 
labels  in  accordance  with  paragraph 
(j)(2)  of  this  section. 

(3)  Cleaning  and  replacement,  (i)  The 
employer  shall  clean,  launder,  repair,  or 
replace  protective  clothing  and 
equipment  required  by  this  paragraph  to 
maintain  their  effectiveness.  The 
employer  shall  provide  clean  protective 
clothing  and  equipment  at  least  weekly 
to  each  affected  employee. 

(ii)  The  employer  shall  prohibit  the 
removal  of  asbestos  from  protective 
clothing  and  equipment  by  blowing  or 
shaking. 

(iii)  Laundering  of  contaminated 
clothing  shall  be  done  so  as  to  prevent 
the  release  of  airborne  fibers  of  asbestos 
in  excess  of  the  permissible  exposure 
limits  prescribed  in  paragraph  (c)  of  this 
section. 

(iv)  Any  employer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  requirement  in  paragraph 
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(h)(3)(iii)  of  this  section  to  effectively 
prevent  the  release  of  asbestos  in  excess 
of  the  permissible  exposure  limits. 

(v)  The  employer  snail  inform  any 
person  who  launders  or  cleans 
protective  clothing  or  equipment 
contaminated  with  asbestos  of  the 
potentially  harmful  effects  of  exposure 
to  asbestos. 

(vi)  Contaminated  ciothing  shall  be 
transported  in  sealed  impermeable  bags, 
or  other  closed,  impermeable 
containers,  and  labeled  in  accordari'  e 
with  paragraph  (j)  of  this  sedton. 

(i)  Hygiene  facilities  and  practices — 
(1)  Change  moms,  (i)  The  employer 
shall  provide  clean  change  rooms  for 
employees  who  work  in  areas  where 
their  airborne  exposure  to  asbestos  is 
above  the  TWA  and/or  excursion  limi' 

(ii)  The  employer  shall  ensure  that 
change  rooms  are  in  acxordance  with 
§1910.141(8)  of  this  title,  and  are 
equipped  with  two  separate  lockers  or 
storage  facilities,  so  separated  as  to 
prevent  contamination  of  the 
employee's  street  clothes  from  his 
protective  work  clothing  and 
equipment 

(2)  Showers,  (i)  The  employer  shall 
ensure  that  employees  who  work  in 
areas  where  their  airborne  exposure  is 
above  the  TVVA  and/or  excursion  limit 
shower  at  the  end  of  the  work  shift. 

(ii)  The  employer  shall  provide 
shower  facilities  which  romplv  with 
§1910  141(d)(3)  of  this  title 

(iii)  The  employer  shall  ensure  thfit 
employees  who  are  required  to  shower 
pursuant  to  paragraph  !i)(2){i)  of  this 
section  do  not  leave  the  workplace 
wearing  any  clothing  or  equipment 
worn  dunng  the  work  shift 

("))  Lunchrooms  ii)  The  err.ployer 
shall  provide  lunchroom  facilities  for 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the 
TWA  and/or  excursion  limit. 

(ii)  The  employer  shall  ensure  that 
lunchroom  facilities  have  a  positive 
pressure,  filtered  air  supply,  and  are 
readily  accessible  to  employees. 

(iii)  The  employer  shall  ensure  that 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the 
TWA  and/or  excursion  limit  wash  their 
hands  and  faces  prior  to  eating,  drinking 
or  smoking. 

(iv)  The  employer  shall  ensure  that 
employees  do  not  enter  lunchroom 
facilities  with  protective  work  clothing 
or  equipment  unless  surface  asbestos 
fibers  have  been  removed  from  the 
clothing  or  equipment  by  vacuuming  or 
other  method  that  removes  dust  without 
causing  the  asbestos  to  become  airborne 

(4)  Smoking  in  work  areas  The 
employer  shall  ensure  that  employees 
do  not  smoke  in  work  areas  where  thev 


are  occupational ly  exposed  to  asbestos 
b«<;aus«  of  activities  in  that  work  area. 

(j)  Communication  of  hazards  to 
employees — (1)  Warning  s/gns.  (i) 
Postin|<  Warning  signs  shall  be 
provided  and  displayed  at  each 
regulated  area  In  addition,  warning 
signs  shall  be  posted  at  all  approaches 
to  regulated  areas  so  that  an  employee 
may  read  the  signs  and  take  necessary 
prot«:tive  steps  before  entering  the  area. 

(ii)  Sign  spe<:.irications.  The  warning 
signs  required  by  paragraph  (j){l)(i)  of 
this  se<  tion  shall  bear  the  following 
information: 
DANGER 
ASBESTOS 

CANQ.R  ANT)  LTJNG  DISEASE 
HAZARD 

AimiORIZi-ID  PERSONNEL  ONLY 
RESP!?w\TORS  AND  PROTT.Cm'E 
CLOTHING 
ARE  Rf:Ql  TRED  IN  THIS  AREA 

(uij  IRestirvedj 

(iv)  The  employer  shall  ensure  that 
employees  working  in  and  contiguous  to 
regulated  areas  comprehend  the 
warning  signs  required  to  be  posted  by 
paragraph  (j)(l)(i)  of  this  section  Means 
to  ensure  employee  romprehension  may 
include  the  ii>:e  of  fnrel^n  languages, 
pictographs  and  graphics. 

(2)  Warning  labels,  (i)  Labeling. 
Warning  labels  shall  be  affixed  to  all 
raw  materials,  mixtures,  scrap,  vaste, 
debris,  and  other  products  containing 
asbestos  fibers,  or  to  their  containers 

(ii)  Label  specifications.  The  labels 
shall  comply  with  the  requirements  of 
29  CFR  1915.1200(f)  of  OSHA  s  Hazard 
Communication  standard,  and  shall 
include  the  following  information: 
DANGER 

CONTAINS  ASBESTOS  FIBERS 
AVOID  CREATING  DUST 
CANCER  AND  LUNG  DISEASE 
HAZARD 

(3)  Material  safety  data  sheets. 
Employers  who  are  manufacturers  or 
importers  of  asbestos  or  asbe'^tos 
products  shall  comply  with  the 
requirements  regarding  development  of 
material  safety  data  sheets  as  specified 
in  29  CFR  1915.1200(g)  of  OSHAs 
Hazard  Communication  standard, 
except  as  provided  by  paragraph  (])(4)  of 
this  section. 

(4)  The  provisions  for  labels  required 
by  paragraph  (j)(2)  or  for  material  safety 
data  sheets  required  by  paragraph  (j)(3) 
do  not  apply  where: 

(!)  Asbestos  fibers  have  been  modified 
by  a  bonding  agent,  coating,  binder,  or 
other  material  provided  that  the 
manufacturer  can  demonstrate  that 
during  any  reasonably  foreseeable  use, 
handling,  storage,  disposal,  processing, 
or  transportation,  no  airborne 


concentrations  of  fibers  of  asbestos  in 
excess  of  the  action  level  and/or 
excursion  limit  will  be  released  or 

(ii)  Asbestos  is  present  in  a  product  in 
concentrations  less  than  0.1%. 

(5)  Employee  information  and 
training.  |i)  The  employer  shall  institute 
a  training  program  for  all  employees 
who  are  exposed  to  airborne 
concentrations  of  asbestos  at  or  above 
the  action  level  and/or  excursion  limit 
and  ensure  their  participation  in  the 
program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  and 
at  least  annually  thereafter 

(iii)  The  training  program  shall  be 
conducted  in  a  manner  which  the 
employee  is  able  to  understand.  The 
employer  shall  ensure  that  each 
employee  is  informed  of  the  following: 

(A)  The  health  effects  associated  with 
asbestos  exposure; 

(B)  The  relationship  between  smoking 
and  exposure  to  asbestos  in  producing 
lung  cjncer: 

(C)  The  quantity,  location,  manner  of 
use,  release,  and  storage  of  asbestos,  and 
the  specfic  nature  of  operations  which 
could  result  in  exposure  to  asbestos; 

(D)  The  engineering  controls  and 
work  practices  associated  with  the 
employee's  job  assignment; 

(E)  The  specific  procedures 
implemented  to  p-otect  employees  from 
exposure  to  asbestos,  such  as 
appropriate  work  practices,  emergency 
and  clean-up  procedures,  and  personal 
protective  equipment  to  be  used; 

(F)  The  purpose,  proper  use,  and 
limitations  of  respirators  and  protective 
clothing; 

(G)  The  purpose  and  a  descriptc:'!  of 
the  medical  surveillance  program 
required  by  paragraph  (1)  of  this  section; 

(H)  The  content  of  this  standard, 
including  appendices. 

(I)  The  names,  addresses  and  photie 
numbers  of  public  health  organizations 
which  provide  information,  materials, 
and/or  conduct  programs  concerning 
smoking  cessation.  The  employer  may 
distribute  the  list  of  such  organizations 
contained  in  Appendix  I,  to  comply 
with  this  requirement. 

(])  The  requirements  for  posting  signs 
and  affixing  labels  and  the  meaning  of 
the  required  legends  for  such  signs  and 
labels. 

(iv)  Access  to  information  and 
training  materials. 

[A)  The  employer  shall  make  a  copy 
of  this  standard  and  its  appendices 
readily  available  without  cost  to  all 
affected  employees. 

(B)  The  employer  shall  provide,  upon 
request,  all  materials  relating  to  the 
employee  information  and  training 
program  to  the  Assistant  Secretary  and 
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the  training  program  to  the  Assistant 
Secretary  and  the  Director 

(C)  The  employer  shall  inform  all 
employees  concerning  the  a"a:!abi!itv  of 
self-help  smoking  cessation  program 
material   Upon  employee  request,  the 
employer  shall  distribute  such  materia! 
consisting  of  NIH  Publication  No  P,'>- 
1647,  or  equivalent  self-help  matt^nal, 
which  is  approved  or  published  by  a 
public  health  organization  listed  in 
appendix  1. 

fkl  Housekeeping  ill  All  surfaces 
shall  be  maintained  as  free  as 
practicable  of  accumulations  of  dusts 
and  waste  containing  asbestos. 

(2)  All  spills  and  sudden  releases  of 
material  containing  asbestos  shall  be 
cleaned  up  as  soon  as  possible. 

(3)  Surfaces  contaminated  with 
asbestos  may  not  be  cleaned  by  the  use 
of  compressed  air 

(4)  Vacuuming  HEPA-filtered 
vacuuming  equipmient  shall  be  used  for 
vacuuming  The  equipment  shall  be 
used  and  emptied  in  a  manner  which 
minimizes  the  reentry  of  asbestos  into 
the  workplace 

(5)  Shoveling,  drv  sweeping  an-i  riry 
clean-up  of  asbestos  may  be  used  only 
where  vacuuming  and/or  wet  cleaning 
are  not  feasible. 

(6)  Waste  disposal.  Waste,  scrap, 
debris,  bags,  containers,  equipment,  and 


clothing  contaminntH'd  Wi!hi  asbestos 
{  onsigned  for  disposal,  shall  be 
f  njlected  and  disposed  of  in  sealed 
impermeable  bags,  or  other  closed, 
impermeable  containers. 

(11  Medical  stinfillance — (1)  General. 
ii'i  The  employer  shall  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed 
to  airborne  concentrations  of  asbestos  at 
or  above  the  action  level  and/or 
excursion  limit. 

(ii)  Examination  by  a  physician.  (A) 
The  employer  shall  ensure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician,  and 
shall  be  provided  without  cost  to  the 
t  inplr  yee  and  at  a  reasonable  time  and 
place 

(B)  Persons  other  than  licensed 
physicians,  who  administer  the 
pulmonary  function  testing  required  by 
this  section,  shall  complete  a  training 
course  in  spirometry  sponsored  by  an 
appropriate  academic  or  professional 
institution. 

(2)  Preplacement  examinations,  (i) 
Before  an  employee  is  assigned  to  an 
occupation  exposed  to  airborne 
concentrations  of  asbestos  fibers,  a 
preplacement  medical  examination 
shall  be  provided  or  made  available  by 
the  employer. 


(ii)  Such  examination  shall  include, 
as  a  minimum,  a  medical  and  work 
history;  a  complete  physical 
examination  of  all  systems  with 
emphasis  on  the  respiratory  system,  the 
cardiovascular  system  and  digestive 
tract;  completion  of  the  respiratory 
disease  standardized  questionnaire  in 
Appendix  D.  Part  1;  a  chest 
roentgenogram  (posterior-anterior  14x17 
inches);  pulmonary  function  tests  to 
include  forced  vital  capacity  (FVC)  and 
forced  expiratory  volume  at  1  second 
(FEV,  „);  and  any  additional  tests 
deemed  appropriate  by  the  examining 
physician.  Interpretation  and 
classification  of  chest  roentgenograms 
shall  be  conducted  in  accordance  with 
Appendix  E. 

(3)  Periodic  examinations,  (i)  Periodic 
medical  examinations  shall  be  made 
available  annually. 

(ii)  The  scope  of  the  medical 
examination  shall  be  in  conformance 
with  the  protocol  established  in 
paragraph  (l){2)(ii)  of  this  section, 
except  that  the  frequency  of  chest 
roentgenograms  shall  be  conducted  in 
accordance  with  Table  2.  and  the   . 
abbreviated  standardized  questionnaire 
contained  in  Appendix  D.  Part  2,  shall 
be  administered  to  the  employee. 


Table  2~Frequency  of  Chest  Roentgenograms 


vh3''j  5!.-i,:e  f,-s'  exposure 


Oto  10 
lOf  


Age  o*  employee 


15  to  35 


Every  5  years 
Every  5  years 


35>»o45 


Every  5  years 
Every  2  years 


45+ 


Every  5 
years. 
Every  1  year 


(4)  Termination  of  employment 
examinations,  (i)  The  employer  shall 

provide,  or  make  available,  a 
termination  of  employment  medical 
examination  for  any  employee  who  has 
been  exposed  to  airborne  concentrations 
of  fibers  of  asbestos  at  or  above  the 
action  level  and/or  excursion  limit 

(ii)  The  medical  examination  shall  be 
in  accordance  with  the  requirements  of 
the  periodic  examinations  stipulated  in 
paragraph  (l)(3)  of  this  section,  and  shall 
be  given  within  30  calendar  days  before 
or  after  the  date  of  termination  of 
employment. 

(5)  Recent  examinations  No  medical 
examination  is  required  of  any 
employee,  if  adequate  records  show  t,t;at 
the  employee  has  been  examined  m 
accordance  with  any  of  the  preceding 
paragraphs  [(1){2)-(!1(4!:  within  the  past 
1  year  period. 


(6)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and 
Appendices  D  and  E. 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure. 

(iii)  The  employee's  representative 
exposure  level  or  anticipated  exposure 
level, 

(iv)  A  description  of  any  personal 
protective  and  respiratory  equipment 
used  or  to  be  used. 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
that  is  not  otherwise  available  to  the 
examining  physician. 

(7)  Physician's  written  opinion,  (i)  The 
employer  shall  obtain  a  written  signed 
opinion  from  the  examining  physician. 
This  written  opinion  shall  contain  the 


results  of  the  medical  examination  and 
shall  include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  risk  of 
material  health  impairment  from 
exposure  to  asbestos; 

(B)  Any  recommended  limitations  on 
the  employee  or  upon  the  use  of 
personal  protective  equipment  such  as 
clothing  or  respirators;  and 

(C)  A  statement  that  the  employee  has 
been  informed  by  the  physiqian  of  the 
results  of  the  medical  examination  and 
of  any  medical  conditions  resulting 
from  asbestos  exposure  that  require 
further  explanation  or  treatment. 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
increased  risk  of  lung  cancer 
attributable  to  the  combined  effect  of 
smoking  and  asbestos  exposure. 
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(ii)  The  employer  shall  instruci  ihe 
physician  no<  to  reveal  in  the  written 
opinion  given  to  the  employer  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  asbestos. 

(iii)  The  employer  shall  provide  a 
copy  of  the  physiaan  »  written  opinion 
to  the  affected  employee  within  30  days 
from  its  receipt. 

(m)  flecordieepjn^ — (1)  Expoi.un; 
measurements,  [i]  The  emplov«r  shall 
keep  an  accurate  record  of  all 
measurement*  taken  to  monitor 
employee  exposure  to  asb«st(>s  as 
prescribed  in  paragraph  (dl  of  th;s 
section. 

(ii)  This  record  shall  ini:lude  at  least 
the  following  information: 

(A)  The  date  of  measurement; 

(B)  The  operation  involving  exposur*! 
to  asbestos  which  is  beinj?  monitored 

(C)  Sampling  and  analytical  methocis 
used  and  evidence  of  their  accurarv: 

(D)  Number,  diirution.  and  w-Liits  of 
samples  taken, 

IE)  Type  of  respiratory  prute^uve 
devices  worn,  if  any;  and 

(F)  Name,  social  security  number  and 
exposure  of  the  employees  whose 
exposure  are  rvpresented 

(ui)  The  employer  shall  maintain  this 
record  for  at  least  fhirtv  (30)  years,  in 
accordance  with  29  CFR  1915.1120. 

(2)  Objeciivf  data  for  exempted 
operations,  (i)  Where  the  prtK:essing, 
use.  or  handling  of  prodiicfs  mnde  from 
or  containing  asbestos  is  exempted  fnim 
other  requirements  of  this  se<  tion  under 
paragraph  (dt(2)(ii!)  of  this  section,  the 
employer  shall  establish  and  maintain 
an  accurate  r«  ord  of  objective  data 
reasonably  i^lied  upon  m  support  of  the 
exemption. 

(ill  The  record  sh,ilt  include  at  least 
the  following 

(A)  The  product  qualifying  for 
exemption. 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  'he  n.,iterial 
for  the  rflease  of  asbestos 

(D)  A  des«::r!ption  of  the  operation 
exempted  and  how  the  data  support  the 
exemption,  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(ill)  The  employer  shall  maintain  this 
record  for  t.ha  duration  of  the  employer's 
ichance  upon  such  ob|ective  dota. 

Note:  ThB  uinployer  may  ut.lize  thp  sfir.,1 1'S 
of  competent  organizations  svith  as  miiustry 
trade  usociations  and  empioye*  associations 
to  maintain  tiie  r^conis  r««"-,uir«d  bv  ;his 
section, 

(3)  Medicol  surveillance,  (i)  The 
employer  shall  establis.T  and  maintain 


an  aixurate  record  for  each  employee 
suh|e<  t  to  medir;al  surveillance  hv 
paragraph  (l)(l)(i)  of  this  sec;tion,  in 
accordance  with  29  CVR  1915  1120, 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  name  and  social  security 
number  of  the  empinyee, 

(B)  Physician's  written  opinions; 

(C)  Any  employee  medical  complaints 
re!ate<i  to  exposu-e  to  asbestos;  and 

(D)  A  copy  of  !he  information 
provided  to  the  physician  as  required  by 
paragraph  0)(6)  of  this  section. 

(iii)  TTie  employer  shall  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1915.1120. 

(4)  Training.  The  einp.ioye;  sh.ill 
maintain  all  employee  training  records 
for  one  (1)  year  beyond  the  last  date  of 
employment  of  that  employee. 

(5)  Availability,  (i)  The  employer. 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Se<:retary  and  the  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request  shall 
make  any  exposure  records  required  liy 
paragraph  (m)(l)  of  this  section 
available  for  examination  and  copying 
to  affected  employees,  former 
employees,  designated  representatives 
and  the  Assistant  Secretary,  in 
8(  cordance  with  29  CFR  1915.1120  (a)- 
(e)  and  (gHD. 

(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
required  by  paragraph  (m)(2)  of  this 
section  available  for  examination  and 
copying  to  the  subject  employee,  to 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  the 
Assistant  Secretary,  in  accordance  with 
29  CFR  1915.1120. 

(6)  Transfer  of  records,  (i)  The 
employer  shall  comply  with  the 
requirements  concerning  transfer  of 
records  set  forth  in  29  CFR 
1915.1120(h). 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director  at 
least  90  days  prior  to  disposal  of  records 
and.  upon  request,  transmit  them  to  the 
Director. 

(n)  Observation  of  monitoring — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  asbestos 
conducted  in  accordance  with 
paragraph  (d)  of  this  section. 


(2)  Observation  procedures.  When 
observation  of  the  monitoring  of 
employee  exposure  to  asbestos  requires 
entry  into  an  area  where  the  use  of 
protective  clothing  or  equipment  is 
required,  the  observer  shall  be  providwi 
with  and  be  required  lo  use  su<;h 
clothing  and  equipment  and  shall 
comply  with  all  other  applicable  safety 
and  health  procedures. 

(o)  Dates— {\]  Effective  date.  This 
stiindard  shall  become  effective  luly  21, 
1986  The  requirements  in  the  amended 
parngrnphs  in  this  section  whi(,h  pertain 
only  to  or  are  triggered  by  the  excursion 
limit  shiill  become  effective  Olober  14, 
19HH, 

(2)  Startup  dates  All  obligations  of 
this  standard  commence  on  the  effective 
dnte  except  as  follows: 

(i)  E-^posure  monitoring.  Initial 
monitoring  required  by  parngrnph  (•1)(2) 
of  this  settion  shall  be  f  ompleted  as 
soon  as  possible  but  no  later  than 
Octohf;r20,  1986. 

(ii)  Hemilated  areas.  Regulated  areas 
required  lo  be  established  by  p.iragrhph 
(e)  of  this  se(  tion  ns  a  result  of  uiitiai 
monitoring  shall  be  set  up  as  .soon  as 
pos,sible  .ifter  the  results  of  that 
monitoring  are  known  and  not  later  than 
November  17.  19Hf), 

(ill)  Respiratory  proteciinn. 
Respirator)'  protection  required  by 
paragraph  (g)  of  this  sei  tion  shall  be 
provided  as  soon  as  possible  but  no  later 
than  the  following  schedule: 

(A)  Employees  whose  8-hour  TWA 
exposure  exceeds  2  fibers/cc — July  21, 
1986. 

(B)  Employees  whose  8-hour  TWA 
exposure  exceeds  the  PEL  hut  is  less 
than  2  filiers/cc — November  17,  1986. 

(C)  Powered  air-purifying  respirators 
provided  under  paragraph  (g)(2Kii) — 
Janunry  16,  1987. 

(ivj  Uygiene  and  lunrbroom  fncilities. 
Construction  plans  for  changerooms. 
showers,  lavatories,  and  lunchroom 
fncilities  .shall  be  completed  no  later 
than  January  16.  1987;  and  these 
facilities  shall  be  constructed  and  in  use 
no  later  than  July  20,  19R7.  However,  if 
as  part  of  the  compliance  plan  it  is 
predicted  by  an  independent 
engineeri;ig  firm  that  engineering 
controls  and  work  practices  will  reduce 
expasurus  below  the  permissible 
exposure  limit  by  July  20.  1988,  for 
affected  employees,  then  such  fac, lilies 
need  not  be  completed  until  1  year  after 
the  engineering  c:ontrols  ore  completed, 
if  such  controls  have  not  in  fact 
succeeded  in  reducing  exposure  to 
below  the  permissible  exposure  limit. 

(v)  Employee  information  and 
training.  Employee  information  and 
training  required  by  paragraph  {]]{5)  of 
this  section  shall  be  provided  as  soon  as 
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possible  but  no  later  than  October  20. 
1986. 

(vi)  Medical  sun-t-illnnce  Medical 
examinations  required  by  paragraph  (!) 
of  this  section  shall  be  provided  as  soon 
as  possible  but  no  later  than  November 
17,  1986 

(vii)  Compliance  program.  Written 
compliance  programs  required  by 
paragraph  {f)(2)  of  this  section  as  a 
result  of  initial  monitoring  shall  be 
completed  and  available  for  inspection 
and  copying  as  soon  as  possible  but  no 
later  than  July  20,  1987. 

(viii)  Mfthods  of  compliance.  The 
engineering  and  work  practice  controls 
as  required  by  paragraph  (f)(1)  shall  be 
•mplemented  as  soon  as  possible  but  no 
later  than  luly  20,  1988. 

(3)  Start-up  dates  for  excursion  limit. 
Compliance  with  the  excursion  limit 
requirements  in  this  section  shall  be  as 
follows; 

(i)  Paragraphs  (c),  (d),  (e).  (g).  (h).  (j). 
(k),  (Ij,  (m)  of  this  section,  shall  be 
complied  with  by  December  13,  1988. 

(ii)  Paragraph  (f)  of  this  section,  shall 
be  complied  with  by  March  13,  1989. 

(iii)  Paragraph  (i)  of  this  section,  shall 
be  complied  with  by  September  14 
1989. 

(4)  Compliance  date.  The 
requirements  of  paragraphs  (i)(4). 
(l)(l)(iv).  (i)(5)(iii)(I),  (j)(5)(iii)(J). 
(!)(5)(iv)(C),  and  (l)(7)(i)(D)  shall  be 
complied  with  by  May  7,  1990. 

(pi  Appedices.  (1)  Appendices  A,  C, 
D.  and  E  to  this  section  are  incorporated 
as  pari  of  this  section  and  the  contents 
of  these  Appendices  are  mandatory 

(2)  Appendices  B,  F,  G.  H,  and  I  to 
this  section  are  informational  and  are 
not  intended  to  f:reate  any  additional 
obligation  not  otherwise  imposed  or  to 
detract  from  any  existing  obligation. 

Appendix  A  lo  §  19)5.1001— OSHA 
Reference  Method — Mandatory 

This  mandatory  appendix  specifies  the 

procedure  for  analyzing  air  samples  for 
asbestos  and  specifies  quality  control 
procedures  that  must  be  imiilementcd  by 
laboratories  performing  the  analysis  The 
sam.pling  and  analylical  methods  described 
below  represent  the  elements  of  the  available 
monitoring  methods  (such  as  the  NIOSH 
"400  method)  which  OSHA  considers  to  be 
essential  to  achieve  adequate  employee 
exposure  monitoring  while  allnwing 
employers  to  use  methods  that  are  already 
established  within  their  organizations.  All 
employers  who  are  required  to  conduct  air 
monitoring  under  paragraph  (d)  of  the 
standard  are  required  to  utilize  analytical 
laboratories  that  use  this  procedure,  or  an 
equivalent  method,  for  collecting  and 
analyzing  samples. 

Sampling  and  Analytical  Procedure 

1  The  sampling  medium  for  air  samples 
shall  be  mixed  cellulose  ester  filter 


membranes  These  shall  be  designated  by  the 
manufacturer  as  suitable  for  asbestos 
counting.  See  below  for  rejection  of  blanks. 
2  The  preferred  collection  device  shall  be 
the  25-min  diameter  cassette  with  an  open- 
faced  50-rmn  electrically  conductive 
extension  cowl.  The  37-iimi  cassette  may  be 
used  if  necessary  but  only  if  written 
justification  for  the  need  to  use  the  37-inm 
filter  cassette  accompanies  the  sample  results 
in  the  employee's  exposure  monitoring 
record. 

3.  An  air  flow  rate  between  0.5  liter/min 
and  2.5  liters/min  shall  be  selected  for  the 
25-mm  cassette.  If  the  37-min  cassette  is 
used,  an  air  flow  rate  between  1  liter/min  and 
2.5  liters/min  shall  be  selected. 

4.  Where  possible,  a  sufficient  air  volume 
for  each  air  sample  shall  be  collected  to  yield 
between  100  and  1,300  fibers  per  square 
millimeter  on  the  membrane  filter.  If  a  filter 
darkens  in  appearance  or  if  loose  dust  is  seen 
on  the  filter,  a  second  sample  shall  be  started. 

5.  Ship  the  samples  in  a  rigid  container 
with  sufficient  packing  material  to  prevent 
dislodging  the  collected  fibers.  Packing 
material  that  has  a  high  electrostatic  charge 
on  Its  surface  (e.g.,  expanded  polystyrene) 
cannot  be  used  because  such  material  can 
cause  loss  of  fibers  to  the  sides  of  the 
cassette. 

6.  Calibrate  each  personal  sampling  pump 
before  and  after  use  with  a  representative 
filter  cassette  installed  between  the  pump 
and  the  calibration  devices. 

7.  Personal  samples  shall  be  taken  in  the 
"breathing  zone"  of  the  employee  (i.e., 
attached  to  or  near  the  collar  or  lapel  near  the 
worker's  face). 

8.  Fiber  counts  shall  be  made  by  positive 
phase  contrast  using  a  microscope  with  an  8 
to  10  X  eyepiece  and  a  40  to  45  X  objective 
for  a  total  magnification  of  approximately 
400  X  and  a  numerical  aperture  of  0.65  to 

0  75  The  microscope  shall  also  be  fitted  with 
a  green  or  blue  filter. 

9.  The  microscope  shall  be  fitted  with  a 
Walton-Beckett  eyepiece  graticule  calibrated 
for  a  field  diameter  of  100  micrometers  {+/ 

-  2  micrometers). 

10.  The  phase-shift  detection  limit  of  the 
microscope  shall  be  about  3  degrees 
measured  using  the  HSE  phase  shift  test  slide 
as  outlined  below. 

a.  Place  the  test  slide  on  the  microscope 
stage  and  center  it  under  the  phase  objective. 

b  Bring  the  blocks  of  grooved  lines  into 
focus. 

Note:  The  slide  consists  of  seven  sets  of 
grooved  lines  (ca.  20  grooves  to  each  block) 
in  descending  order  of  visibility  finm  sets  1 
to  7,  seven  being  the  least  visible.  The 
requirements  for  asbestos  counting  are  that 
the  micmscope  optics  must  resolve  the 
grooved  lines  in  set  3  completely,  although 
they  may  appear  somewhat  faint,  and  that  the 
grooved  lines  in  sets  6  and  7  must  be 
invisible.  Sets  4  and  5  must  be  at  least 
partially  visible  but  may  vary  slightly  in 
visibility  between  microscopes.  A 
microscope  that  fails  to  meet  these 
requirements  has  either  too  low  or  too  high 
a  resolution  to  be  used  for  asbestos  counting. 

c.  If  the  image  deteriorates,  clean  and 
adjust  the  microscope  optics.  If  the  problem 
persists,  consult  the  microscope 
manufacturer. 


11.  Each  set  of  samples  taken  will  include 
10  percent  blanks  or  a  minimum  of  2  blanks. 
The  blank  results  shall  be  averaged  and 
subtracted  from  the  analytical  results  before 
reporting.  Any  samples  represented  by  a 
blank  having  a  fiber  count  in  excess  of  7 
fibers/100  fields  shall  be  rejected. 

12.  The  samples  shall  be  mounted  by  the 
acetone/triacetin  method  or  a  method  with 
an  equivalent  index  of  refraction  and  similar 
clarity. 

13.  Observe  the  following  counting  rules. 

a.  Count  only  fibers  equal  to  or  longer  than 
5  micrometers.  Measure  the  length  of  curved 
fibers  along  the  curve. 

b.  In  the  absence  of  other  information, 
count  all  particles  as  asbesto  that  have  a 
length-to-width  ratio  (aspect  ratio)  of  3:1  or 
greater. 

c.  Fibers  lying  entirely  within  the 
boundary  of  the  Walton-Beckett  graticule 
field  shall  receive  a  count  of  1.  Fibers 
crossing  the  boundary  once,  having  one  end 
within  the  circle,  shall  receive  the  count  of 
one  half  [v^].  Do  not  count  any  fiber  that 
crosses  the  graticule  boundary  more  than 
once.  Reject  and  do  not  count  any  other 
fibers  even  though  they  may  be  visible 
outside  the  graticule  area. 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  identified  by 
observing  both  ends  of  an  individual  fiber. 

e.  Count  enough  graticule  fields  to  yield 
100  fibers.  Count  a  minimum  of  20  fields; 
stop  counting  at  100  fields  regardless  of  fiber 
count. 

14.  Blind  recounts  shall  be  conducted  at 
the  rate  of  10  percent. 

Quality  Control  Procedures 

1.  Intralaboratory  program.  Each  laboratory 
and/ or  each  company  with  more  than  one 
microscopist  counting  slides  shall  establish  a 
statistically  designed  quality  assurance 
program  involving  blind  recounts  and 
comparisons  between  microscopists  to 
monitor  the  variability  of  counting  by  each 
microscopist  and  between  microscopists.  In  a 
company  with  more  than  one  laboratory,  the 
program  shall  include  all  laboratories  and 
shall  also  evaluate  the  laboratory-to- 
laboratory  variability. 

2.  Interlaboratory  program.  Each  laboratory 
analyzing  asbestos  samples  for  compliance 
determination  shall  implement  an 
interlaboratory  quality  assurance  program 
that  as  a  minimum  includes  participation  of 
at  least  two  other  independent  laboratories. 
Each  laboratory  shall  participate  in  round 
robin  testing  at  least  once  every  6  months 
with  at  least  all  the  other  laboratories  in  its 
interlaboratory  quality  assurance  group  Each 
laboratory  shall  submit  slides  typical  of  its 
own  work  load  for  use  in  this  program.  The 
round  robin  shall  be  designed  and  results 
analyzed  using  appropriate  statistical 
methodology. 

3.  All  individuals  performing  asbestos 
analysis  must  have  taken  the  NIOSH  course 
for  sampling  and  evaluating  airborne  asbestos 
dust  or  an  equalivalent  course. 

4.  When  the  use  of  different  microscopes 
contributes  to  differences  between  counters 
and  laboratories,  the  effect  of  the  different 
microscope  shall  he  evaluated  and  the 
microscope  shall  be  replaced,  as  lecessary 
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5.  Current  results  of  these  quality 
a&siiranc«  proi^rams  shall  be  postsd  in  nacb 
laboratory  to  keep  the  microscopists 

1  n  formed - 

Appendix  B  lo  $  1915.1001— DrtaiJ-'d 
Proc«dur«  for  Asbestoa  Sampling  tnd 
Analyst* — Non-Mandatory 

This  apptfndiJt  contains  a  detdiied 
procedure  far  sampling  and  analvsis  ar.d 
includes  those  cntuiai  eiom^r's  spe^  ifi-'d  in 
Appendix  A.  Elrr.players  are  r..:)t  required  to 
use  this  proced;jr«,  but  they  are  reqiared  to 
US6  Appendix  A.  The  purpose  of  Appendix 
B  IS  to  pmv!(ie  a  detailed  step-by-step 
sampling  ar.d  analysis  procedure  that 
conforms  to  the  elements  spet.ified  :n 
Appendix  A„  Sint.e  this  pnxiedurs  may  also 
s*^r:(iard\zf  !^,»  araV^s  a.nd  reduce 
vanabii  "v  OSH.A  en(  ui; rages  employers  to 
use  this  appen  iix. 

Asbestos  Sampiing  and  AnaJv^i^  Method 

Technique:  MiiTOScopy,  Phase  Contrast 
Analyte:  Fibers  {manual  count) 
Sample  Preparation  .^retnne.  triacetin 

method 
Calibration.  Phase-^h.fl  detection  limit 

aboiit  3  degrees 
Range:  100  to  1300  nb«r<.;'^im  ■"  rli'er 

area 
E-stimated  hrr.i*  of  detection:  7  Pbers/ 

mm  *  filter  arwa 
Sampler:  Filter  (0  8-1,2  um  mixed 

cellulose  ester  mertibrane.  25-mm 

diameter) 
Flow  rate  0  5  L'tnin  to  2,5  Lm.n  (25- 
mm  ca.ssette)  1.0  L/min  to  2.5  L/min 

(37-mm  cassette) 
Stimple  volume  Adiust  to  obtai.n  100  to 

1300  fibersymm' 
Shipment:  Routine 
Sample  stability:  IndHfinite 
Blanks:  10%  of  samples  (minimum  2) 
Standard  analjlical  error-  0.25. 

Applicabh.ty:  The  working  range  is  0.02  f/ 
r.c  ()y20-L  air  sampiol  to  V2.S  f/cc  UOO-L  air 
san-iple).  The  methtxi  gives  an  index  of 
a'rbome  asb»!stns  fibers  but  may  be  used  for 
other  rna'Hn.iis  5u(:h  as  fibrous  gia.ss  by 
inserting  suitable  parameters  into  the 
counting  r.ies.  Th«  methftd  does  not 
d.fTeren'i.'tf"  bftweyn  asbestos  ar.d  other 
fi'wrs.  Asbe't'js  fioers  less  t.naa  ca.  0.25  um 
a,.ime!er  w.il  not  be  detected  by  this  method. 

Interferer.cRS  Arv  nther  airborne  fiber  may 
ir''"-^ere  sicv^e  all  pd."..  ics  meeting  the 
a.ur.':ng  rxitena  are  '.tiur.ted  Chaii.like 
parlicies  may  app^irir  t'nr'^us   Hiiih  levels  of 
ri.nfibrous  dust  particles  may  obscure  fibers 
in  'he  field  of  vieiiv  and  raise  the  detection 

ll.Tllt, 

Reagents  1  .Acetone  2.  Triacetin  (glycerol 
triacetate),  reagent  grade 

Special  precautions:  Acetone  is  an 
t'jttremely  flammable  liquid  and  precautions 

mist  w  trtken  not  to  ignite  it.  Heating  of 
ai  •^ton--'  must  be  done  in  a  ventilated 
Irt'xir'Ht  ,ry  fume  hood  using  a  flameless, 
«prtrk-tree  heat  source. 

Equipment:  1   Collection  devioei  2S-mm 
rass«jt*e  with  50-mm  electrically  conductive 
Fx'ensirn  cowl  with  cellulose  ester  filter,  0.8 
til  1  2  mm  p<ire  size  and  backup  pad. 


Note:  .Anaivze  representative  filters  for 
fii»»r  twf  Kground  twfore  u.se  and  discard  the 
filter  lot  if  more  than  5  fibers/ 100  fields  are 
found. 

2.  Personal  sampling  pump,  greater  than  or 
equal  to  0.5  L/mln.  with  flexible  connecting 
tubing. 

3.  Microscope,  phase  contrast  wih  green 
or  blue  filter,  8  to  lOX  eyepiere.  and  40  to 

4  5X  phase  objective  (total  magnification  ca 
400X;  numerical  aperture  =  0.65  to  0.75. 

4.  Slides,  glass,  single-frosted,  pre-cleaned. 
25  X  75  mm. 

5.  Cover  slips.  25  x  25  mm.  no.  1'/^  unless 
otherwise  specified  by  microscope 
manufacturer. 

6.  Knife,  No.  1  surgical  steel,  curved  blade. 

7.  Tweezers. 

8.  Flask,  Guth-type,  insulated  neck.  250  to 
500  mL  (with  single-holed  rubber  stopper 
and  elbow-jointed  glass  tubing,  16  to  22  cm 
long). 

9.  Hotplate,  spark-free,  stirring  type; 
heating  mantle;  or  infrared  lamp  and 
magnetic  stirrer. 

10.  Syringe,  hypodermic,  with  22-gauge 
needle. 

11.  Graticule,  Walton-Beckett  type  with 
100  um  diameter  circular  field  at  the 
specimen  plane  (area  =  0.00785  mm  ^).  (Type 
G-22). 

Note:  the  graticule  is  custom-made  for  each 
microscope. 

12.  HSE/NPL  phase  contrast  test  slide, 
Mark  II. 

13.  Telescope,  ocular  phase-ring  centering. 

14.  Stage  micrometer  (0.01  mm  divisions). 

Sampling 

1.  Calibrate  each  personal  sampling  pump 
with  a  representative  sampler  in  line. 

2.  Fasten  the  sampler  to  the  worker's  lapel 
as  close  as  possible  to  the  worker's  mouth. 
Remove  the  top  cover  from  the  end  of  the 
cowl  extension  (open  face)  and  orient  face 
down.  Wrap  the  joint  l)etween  the  extender 
and  the  monitor's  body  with  shrink  tape  to 
prevent  air  leaks. 

3.  Submit  at  least  two  blanks  (or  10%  of 
the  total  samples,  whichever  is  greater)  for 
each  set  of  samples.  Remove  the  caps  from 
the  field  blank  cassettes  and  stura  the  caps 
and  cassettes  in  a  clean  area  (bag  or  box) 
during  the  sampling  p>eriod.  Replace  the  caps 
in  the  cassettes  when  sampling  is  completed. 

4.  Sample  at  0.5  L/min  or  greater.  Do  not 
exceed  1  mg  total  dust  loading  on  the  filter. 
Adjust  sampling  fiow  rate,  Q  (L/min),  and 
time  to  produce  a  fiber  density,  E  (fibers/ 
mra^),  of  100  to  1300  fibers/m^  (3. 85x10*  to 
5x10*  fibers  per  25-mm  filter  with  effective 
collection  area  (A<=385  mm^)l  for  optimum 
counting  precision  (see  step  21  below). 
Calculate  the  minimum  sampling  time, 
tmMitma  (min)  at  the  action  level  (one-half  of 
the  current  standard),  L  (f/cc)  of  the  fibrous 
aerosol  being  sampled: 

(Ac)(E) 


'fTurumuni 


imi-no^ 


5.  Remove  the  field  monitor  at  the  end  of 
sampling,  replace  the  plastic  top  cover  and 
small  end  caps,  and  store  the  monitor. 


6  Ship  the  samples  in  a  rigid  rnntainer 
with  suffinent  packing  materiai  lo  prevent 
jostling  or  damage. 

Niote:  Do  not  use  pilystyrene  foam  in  the 
shijiping  contdiner  oecause  of  elcc'mstatic 
fortes  which  mny  cause  hlxr  ioss  from  the 
sample  filter. 

Sample  Preparation 

Note:  The  obiect  is  to  produi.e  samples 
with  a  smooth  (non-grainv)  background  ir.  a 
medium  with  a  refrac  tive  irnifx  equdl  to  or 
less  than  1  46  The  method  bclc-v  cnlliipses 
the  fil'e:  for  easier  focusing  H:id  produces 
permanent  mounts  which  are  useful  for 
quality  control  and  inter'atMird'ory 
compnrison.  Other  mount. ng  techniques 
meeting  the  above  criteria  mav  also  be  used, 
eg,  the  nonpermanent  field  mounting 
technio'iP  used  in  P  »  CA.M  219. 

7.  Ensure  that  the  glass  slides  and  cover 
slips  are  free  of  dust  and  fib*^rs. 

8  Place  40  to  60  nil  of  acetone  into  a  Guth- 
t\  po  flask  .'^topper  the  flask  with  a  single- 
hole  rubber  stopper  through  which  a  glass 
tube  extends  5  to  8  cm  into  the  flask.  The 
portion  of  the  glass  tut>e  that  i^xits  the  top  of 
the  stopper  (8  to  10  cm)  is  LHMit  downward 
In  an  eltxjw  that  makes  an  angle  of  20  to  30 
degrees  with  the  horizontal. 

9.  Place  the  flask  in  a  stirring  hotplate  or 
wrap  in  a  heating  mantle  Heat  the  acetone 
gradudllv  to  its  bailing  temperature  (ca.  58 
■=0. 

Caution. — The  acetone  vapor  must  be 
generated  in  a  \entilatt'd  fum.tr  nood  away 
from  all  open  flames  and  spark  sources. 
Alternate  heating  methods  can  be  used, 
providing  no  op«;n  flame  or  sparks  are 
present. 

10.  Mount  either  the  whole  sample  filter  or 
a  wedge  cut  from  the  ssimple  filter  on  a  clean 
glass  slide. 

a.  Cut  wedges  of  ca  25  percent  of  the  filter 
area  with  a  curved-blade  stm*!  surgical  knife 
using  a  rcxking  motion  to  prevent  tearing. 

b.  Place  the  filter  or  wedge,  dust  side  up. 
on  the  slide.  Static  electricity  wilt  usually 
keep  the  fitter  on  the  slide  until  it  is  cleared. 

c.  Hold  the  glass  slide  supporting  the  filter 
approximately  1  to  2  cm  from  the  glass  tube 
port  where  the  acetone  vapor  is  rts<  aping 
from  the  heated  flask.  The  a<  ntone  vapor 
stream  should  cause  a  condensation  spot  on 
the  glass  slide  ca.  2  to  3  cm  in  diameter. 
Move  the  glass  slide  gently  in  the  vapOT 
stream.  The  filter  should  clear  in  2  to  5  sec. 
If  the  filter  curls,  distorts,  or  is  otherwise 
rendered  unusable,  the  vapor  stream  is 
prolwbly  not  strong  enough.  Periodically 
wipe  the  outlet  port  with  tissue  to  prevent 
liquid  acetone  dripping  onto  the  filter. 

d.  Using  the  hypodermic  svringe  with  a  22- 
gaugc  needle,  place  1  to  2  drr^p^  of  triacetin 
on  the  filter.  Gently  lower  a  (lean  25-mm 
square  cover  slip  dov.  n  onto  the  filter  at  a 
slight  angle  to  reduce  the  possibility  of 
forming  buhble.s  If  too  many  bubbles  form  or 
the  amount  of  triacetin  is  insufficient,  the 
cover  slip  may  become  detached  within  a  few 
hours. 

e.  Glue  the  edges  of  the  cover  slip  to  the 
glass  slide  using  a  lacquer  or  nail  pfilish. 

Note:  If  clearing  is  slow,  the  slide 
preparation  may  be  heated  on  a  hotplate 
(surface  temperature  50  °C)  for  15  min  to 
hasten  clearing  Counting  may  proceed 
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i.Timpdiately  efter  clearing  and  nii-'unting  are 

Oilibration  and  Quality  Control 

11.  Calibration  of  the  Walton-Beckett 
graticule.  The  diameter,  d<:(nim),  of  the 
( imilar  counting  area  and  the  disc  diameter 
must  be  spwcified  when  ordering  the 

graticule. 

a.  Insprt  any  available  graticule  into  the 
eyepiece  and  focus  so  that  the  graticule  lines 
are  sharp  and  clear. 

b  Set  the  appropriate  interpupillary 
distance  and,  if  applicable,  reset  the 
binocuiar  head  adjustment  so  that  the 
magnificfliicn  remains  constant. 

c.  Install  the  40  to  45X  phase  objective. 

d.  Place  a  stage  micrometer  on  the 
microscope  object  stage  and  focus  the 
microscope  on  the  graduated  lines. 

e.  Measure  the  magnified  grid  length, 
I,  (mm),  using  the  stage  micrometer. 

f.  Remove  the  graticule  from  the 
microscope  and  measure  its  actual  grid 
length,  L,(mm).  This  can  best  be 
accomplished  by  using  a  stage  fitted  with 
verniers. 

g.  Calculate  the  circle  diameter,  dc(mm),  for 
the  Walton-Beckett  graticule: 


-^        rr 


Example — If  L<, «  108  um,  L.  ■  2.93  mm 

i-;.i  D  «  100  um,  then  dt  =  2.71  mm. 

h  Checii  the  field  diameter,  D(acceptable 
range  100  mm  ±2  mm)  with  a  stage 
micrometer  upon  receipt  of  the  graticule  from 
the  manufacturer.  Determine  field  area 
(m-m-^) 

12.  Microscope  adjustments.  Follow  the 
manufacturer's  instructions  and  also  the 
following; 

a.  Adjust  the  light  source  f(ir  even 
illumination  across  the  Held  of  view  at  the 
condenser  iris. 

Note;  Kohler  illumination  is  preferred, 
where  available. 

b.  Focus  on  the  particulate  material  to  bo 
examineti 

c-  Make  sure  that  the  field  ins  is  m  dxrcs. 
centered  on  the  sample,  and  ofx'n  only 
enough  to  fully  ilium' nate  the  field  of  view. 

d.  Use  the  telescope  orular  supi.iied  by  the 
manufacturer  to  ensure  that  the  phase  rings 
(annular  diaphragm  and  phase-shifting 
elem.ents)  are  concentric 

13  Check  the  phase-shif^  deter'i  ti  iimit  of 
the  microscope  peri(x1icallv 


a  Renjove  the  H.SE-  NFL  pha<e-'-ontrast  test 
s'..de  from  its  shipping  cnrNimfr  r>nd  center 
It  under  the  phase  objective. 

b.  Bring  the  blocks  of  grooved  lines  into 
focus. 

Note:  The  slide  consists  of  seven  sets  of 
grooves  (ca.  20  grooves  to  each  block)  in 
descending  order  of  visibility  from  sets  1  to 
7.  The  requirements  for  counting  are  that  the 
microscope  optics  must  resolve  the  grooved 
lines  in  set  3  completely,  although  they  may 
appear  somewhat  faint,  and  that  the  grooved 
lines  in  sets  6  to  7  must  be  invisible.  Sets  4 
and  5  must  be  at  least  partially  visible  but 
may  vary  slightly  in  visibility  between 
microscopes.  A  microscope  which  fails  to 
meet  these  requirements  has  either  too  low 
or  too  high  a  resolution  to  be  used  fat 
asbestos  counting. 

c.  If  the  image  quality  deteriorates,  clean 
the  microscope  optics  and,  if  the  problem 
I>ersists,  consult  the  microscope 
manufacturer. 

14.  Quality  control  of  fiber  counts. 

a.  Prepare  and  count  field  blanks  along 
with  the  field  samples.  Report  the  counts  on 
each  blank.  Calculate  the  mean  of  the  field 
blank  counts  and  subtract  this  value  from 
each  sample  count  before  reporting  the 
results. 

Note  1:  The  identity  of  the  blank  filters 
should  be  unknown  to  the  counter  until  all 
counts  have  been  completed. 

Note  2:  If  a  field  blank  yields  fiber  counts 
greater  than  7  fibers/100  fields,  report 
possible  contamination  of  the  samples. 

b.  Perform  blind  recounts  by  the  same 
counter  on  10  percent  of  filters  counted 
(slides  relabeled  by  a  person  other  than  the 
counter). 

15.  Use  the  following  test  to  determine 
whether  a  pair  of  counts  on  the  same  filter 
should  be  rejected  because  of  possible  bias. 
This  statistic  estimates  the  counting 
repeatability  at  the  95%  confidence  level. 
Discard  the  sample  if  the  difference  between 
the  two  counts  exceeds  2.77(F)s„  where 
F=average  of  the  two  fiber  counts  and 
Sr=relative  standard  deviation,  which  should 
be  derived  by  each  laboratory  based  on 
historical  in-house  data. 

Note:  If  a  pair  of  counts  is  rejected  as  a 
result  of  this  test,  recount  the  remaining 
samples  in  the  set  and  test  the  new  counts 
against  the  first  counts.  Discard  all  rejected 
paired  counts. 

16.  Enroll  each  new  counter  in  a  training 
course  that  compares  p)erformance  of 
counters  on  a  variety  of  samples  using  this 
procedure. 

Note:  To  ensure  good  reproducibility,  all 
laboratories  engaged  in  asbestos  counting  are 


required  to  participate  in  the  Proficiency 
Analytical  Testing  (PAT)  Program  and  should 
routinely  participate  with  other  asbestos  fiber 
counting  laboratories  in  the  exchange  of  field 
samples  to  compare  performance  of  counters. 

Measurement 

17.  Place  the  slide  on  the  mechanical  stage 
of  the  calibrated  microscope  with  the  center 
of  the  filter  under  the  objective  lens.  Focus 
the  microscope  on  the  plane  of  the  filter. 

18.  Regularly  check  phase-ring  alignment 
and  Kohler  illumination. 

19.  The  following  are  the  counting  rules: 

a.  Count  only  fibers  longer  than  S  um. 
Measure  the  length  of  curved  fibers  along  the 
curve. 

b.  Count  only  fibers  with  a  lengtb-to-width 
ratio  equal  to  or  greater  than  3:1. 

c.  For  fibers  that  cross  the  boundary  of  the 
graticule  field,  do  the  following: 

1.  Count  any  fiber  longer  tha  S  um  that  lies 
entirely  within  the  graticule  area. 

2.  Count  as  */i  fiber  any  fiber  with  only  one 
end  lying  within  the  graticule  area. 

3.  Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once. 

4.  Reject  and  do  not  count  all  other  fibers, 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  identified  by 
observing  both  ends  of  a  fiber. 

e.  Count  enough  graticule  fields  to  yield 
100  fibers.  Count  a  minimum  of  20  fields. 
Stop  at  100  fields  regardless  of  fiber  count. 

20.  Start  counting  from  one  end  of  the  filter 
and  progress  along  a  radial  line  to  the  other 
end,  shift  either  up  or  down  on  the  filter,  and 
continue  in  the  reverse  direction.  Select 
fields  randomly  by  looking  away  from  the 
eyepiece  briefly  while  advancing  the 
mechanical  stage.  When  an  agglomerate 
covers  ca.  %  or  more  of  the  field  of  view, 
reject  the  field  and  select  another.  Do  not 
report  rejected  fields  in  the  number  of  total 
fields  counted. 

Note:  When  counting  a  field,  continuously 
scan  a  range  of  focal  planes  by  moving  the 
fine  focus  knob  to  detect  very  fine  fibers 
which  have  become  embedded  in  the  filter. 
The  small-diameter  fibers  will  be  very  faint 
but  are  an  important  contribution  to  the  total 
count. 

Calculations 

21.  Calculate  and  report  fiber  density  on 
the  fiher.  E  (fibers/mm^);  by  dividing  the 
total  fiber  count,  F;  minus  the  mean  field 
blank  count,  B,  by  the  number  of  fields,  n; 
and  the  field  area,  At  (0.00785  mm'  for  a 
properly  calibrated  Walton-Beckett  graticule): 


fF'nr 


1r1 


A, 


fibers/mra* 


where: 

n(=number  of  fields  in  submission  sii.mpio 
nh^niimtjer  of  fields  in  blank  sample 

22  Calculate  the  concentratum,  C  (f/cc),  of 
fibers  in  the  au  volume  sampl'^d,  V  (L),  using 


the  eflisctive  collection  area  of  the  filter,  Ac 
(385  mm*  for  •  25-mm  filter): 


(E)(Ac) 


VllO*) 
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No«e:  Periodically  check  and  ad|ust  the 
value  of  A<,  if  necessary 

Appnidix  C  lo  $  191S.1001— Qu«litativ«  and 
Quantitative  Fit  Testing  Procedure* — 
Mandatory 

Qualitative  Fit  Test  Protocols 

/  Isoamyl  Acetate  Protocol 
A,  Odor  Threshold  Scrwning 

1  Three  1-liter  glass  lars  with  metal  lids 
(eg.  Mason  or  Bell  larsj  are  required. 

2  Odor-free  water  (e  g  distilled  or  spring 
waterl  at  approximately  25'  C  shall  be  used 
for  the  solutions 

3  The  Isoamyl  acetate  (lAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
cc  of  odor  free  water  in  a  1 -liter  jar  and 
shaking  for  30  seconds  This  solution  shall  be 
prepared  new  at  least  weekly 

4  The  screening  test  shall  be  conducted  in 
8  room  separate  from  the  room  used  for 
actual  fit  tpstmg  The  rwo  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

5  The  odor  test  solution  is  prepared  in  a 
second  ]ar  by  placing  0  4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using 
8  clean  dropper  or  pi  pt'tte  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  !.\A  concentration  above 
the  liquid  may  rt;ach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor  free  water. 

7  The  odor  test  and  test  blank  jars  shall 
be  labelled  1  and  2  for  jar  identification.  If 
the  latels  are  put  on  the  lids  they  can  be 
periodically  p<7elpd,  dried  off  and  switched  to 
maintain  the  in'egn'y  of  the  lest. 

8.  The  follow;ng  instructions  shall  be 
typied  on  a  card  and  placed  on  the  table  in 
front  of  the  two  test  jars  (i  e.  1  and  2):  "The 
purpose  of  this  test  is  to  determine  if  you  can 
smell  banana  oil  at  a  low  concentration.  The 
two  bottles  in  front  of  you  contain  water.  One 
of  these  b<;tt!es  also  rontains  a  small  amount 
of  banana  oil  Be  sure  the  covers  are  on  tight. 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  b<jttle,  one  at  a  time. 
and  jniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

9  The  mixtures  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prrvent  olfactory  fatigue  in  the 
subject 

10  If  the  t"st  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  may  not 
be  used. 

11.  If  the  test  subject  corTe<:tly  identifies 
the  jar  containing  the  odor  test  solution,  the 
test  subject  mav  proceed  to  respirator 
selection  and  tl:  testing. 

B  Respirator  Selection 

1  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  including  respirators  of  various 
sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  five  sizes  of 
elastomeric  half  facepieces,  from  at  least  two 
manufacturers. 


UMI 


2  The  selection  process  shall  be  conducted 
in  a  nx)m  separate  from  the  fit-test  chamber 
to  prevent  o<ior  fatigue  Prior  to  the  selection 
prof:ess,  the  test  «ub|e<-l  shall  be  shown  how 
to  put  on  a  respira'nr,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tonsion  and  how  to  determine  a 
"comfortable"  respirator  A  mirror  shall  be 
available  to  assist  the  subiect  in  evaluating 
the  fit  and  positioning  of  the  respirator  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  as  it  is  only 
a  review. 

3.  The  test  subject  should  understand  that 
the  employee  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit.  Each  respirator  represents  a 
different  size  and  shape  and.  if  Rt  properly 
and  used  properly  will  provide  adt-quate 
protection. 

4.  The  test  subject  holds  each  facepiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  good  fit  cannot  be  found,  the 
subject  will  he  asked  to  test  the  full  facepiece 
respirators.  (A  small  p>ercentage  of  users  will 
not  be  able  to  wear  any  half-mask.) 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  All  donning  and  adjustments  of  the 
facepiece  shall  be  performed  by  the  test 
subject  without  assistance  from  the  test 
conductor  or  other  person.  Assistance  in 
assessing  comfort  can  be  given  by  discussing 
the  points  in  #6  l)elow.  If  the  test  subject  is 
not  familiar  with  using  a  particular 
respirator,  the  test  subject  shall  be  directed 
to  don  the  mask  several  times  and  to  adjust 
the  straps  each  time  to  become  adept  at 
setting  proper  tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator: 

•  Positioning  of  mask  on  nose. 

•  Room  for  eye  protection. 

•  Room  to  talk. 

•  Positioning  mask  on  face  and  checks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

•  Chin  properly  placed. 
Strap  tension. 
Fit  across  nose  bridge. 
Distance  from  nose  to  chin. 
Tendency  to  slip. 
Self-observation  in  mirror. 

8.  The  test  subject  shall  conduct  the 
conventional  negative  and  positive-pressure 
fit  checks  (e.g.  see  ANSI  Z88.2-1980).  Before 
conducting  the  negative-  or  positive-pressure 
test  the  subject  shall  be  told  to  "seat"  the 
mask  by  rapidly  moving  the  head  from  side- 
to-side  and  up  and  down,  while  taking  a  few 
deep  breaths. 

9.  The  test  subject  is  now  ready  for  fit 
testing. 

10.  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator.  If  it  has  Income 
uncomfortable,  another  model  of  respirator 
shall  be  tried. 

11.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 


and  be  rctcsted  if  the  chosen  facepiece 
becomes  increasingly  uncomfortable  at  any 
time, 

C.  Fit  Test 

1.  The  fit  test  chamber  shall  be  similar  to 
a  clear  55  gal  drum  liner  suspended  inverted 
over  a  2  foot  diameter  frame,  so  that  the  top 
of  the  chamber  is  about  6  inchos  above  the 
test  subjects  head.  The  inside  top  center  of 
the  chamber  shall  have  a  small  hook 
attached 

2  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  nr  masks  shall 
be  changed  at  least  weekly 

3.  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection. 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination, 

4.  A  copy  of  the  following  test  exercises 
and  rainbow  passage  shall  be  taped  to  the 
inside  of  the  test  chamber: 

Tesf  Exercises 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 

deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking 
toward  ceiling)  Bo  certain  motions  are 
complete  and  made  about  every  second.  Do 
not  bump  the  respirator  on  the  chest. 

v.  Talking  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

vi.  Jogging  in  place. 

vii.  Breathe  normally. 

Painbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look 
but  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

5.  Each  test  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  5  inch 
piece  of  paper  towel  or  other  porous 
absorbent  single  ply  material,  folded  in  half 
and  wetted  with  three-quarters  of  one  cc  of 
pure  lAA.  The  test  subiect  shall  hang  the  wet 
towel  on  the  hook  at  the  top  of  the  chamber. 

7.  Allow  two  minutes  for  the  lAA  test 
concentration  to  be  reached  before  starting 
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the  fit-test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject, 
to  explain  the  fit  test,  the  impxjrtance  of 
coof)eration,  the  purpose  for  the  head 
exercises,  or  to  demonstrate  some  of  the 
exercises. 

8.  Each  exercise  described  in  #4  above 
shall  be  performed  for  at  least  one  minute. 

9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  lAA,  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

10.  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test, 
select  and  put  on  another  respirator,  return 
to  the  test  chamber,  and  again  begin  the 
procedure  described  in  the  c(4)  through  c(8) 
above.  The  process  continues  until  a 
respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half-mask 
respirator  from  the  available  selection,  full 
faccpioce  models  must  be  used. 

12.  When  a  respirator  is  found  that  passes 
the  test,  the  subject  breaks  the  faceseal  and 
takes  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  lAA  is  the  good 
fit  of  the  respirator  facepiece  seal  and  not 
olfactory  fatigue. 

13.  When  the  test  subject  leaves  the 
(  hamber.  the  subject  shall  remove  the 
SHtunted  towel  and  return  it  to  the  person 
t  onducti?,g  the  test.  To  keep  the  area  from 
becnming  contaminated,  the  used  towels 
shall  be  kppt  in  a  self-sealing  bag  so  there  is 
no  significant  lAA  concentration  buildup  in 
the  lest  chamber  during  subsequent  tests. 

14.  At  jpast  two  facepieces  shall  be  selected 
for  the  lAA  test  protocol.  The  test  subject 
shall  be  given  the  oppwrtunity  to  wear  them 
for  one  week  to  choose  the  one  which  is  more 
comfortable  to  wear. 

15  Persons  who  have  successfully  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  in 
atmospheres  with  up  to  10  times  the  PEL  of 
airborne  asbestos. 

16.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  the 
facepiece  sealing  surface. 

17.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit.  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

18.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
vvhother  the  test  subject  can  wear  a  respirator 
v^h.le  perfonuing  her  or  his  duties. 

T)  Qualitative  fit  testing  shall  be  repeated 
■it  If'Hst  every  six  months. 

20  in  addition,  because  the  sealing  of  the 
r-"-;i;r:jtor  may  be  affected,  qualitative  fit 


testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes;  i.e., 
multiple  extractions  without  prothesis,  or 
acquiring  dentures, 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  in  each  office  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

//.  Saccharin  Solution  Aerosol  Protocol 

A.  Respirator  Selection 

Respirators  shall  be  selected  as  described 
in  section  IB  (respirator  selection)  above, 
except  that  each  respirator  shall  be  equipped 
with  a  particulate  filter. 

B.  Taste  Threshold  Screening 

1.  An  enclosure  about  head  and  shoulders 
shall  be  used  for  threshold  screening  (to 
determine  if  the  individual  can  taste 
saccharin)  and  for  fit  testing.  The  enclosure 
shall  be  approximately  12  Inches  in  diameter 
by  14  inches  tall  with  at  least  the  front  clear 
to  allow  free  movement  of  the  head  when  a 
respirator  is  worn. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  conducting  the  screening  test. 

4.  During  the  threshold  screening  test,  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended. 

5.  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinguish  it  from 
the  fit  test  solution  nebulizer. 

6.  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin,  USP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (see  C  7  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fully  expand. 

8.  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  saccharin  can  be  tasted. 

9.  If  the  first  respxjnse  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  saccharin  can  be  tasted. 

10.  If  the  second  response  is  negative  fen 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  can  be  tasted. 


11.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
response. 

12.  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  10).  the  saccharin  fit  test 
cannot  be  periformed  on  the  test  subject. 

13.  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry.  and  refilled  at 
least  every  four  hours. 

C  Fit  Test 

1.  The  test  subject  shall  don  and  adjust  the 
respirator  without  the  assistance  from  any 
person. 

2.  The  fit  test  uses  the  same  enclosure 
described  in  IIB  above. 

3.  Each  test  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

4.  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  IB  above.  This  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
pariiculate  filter. 

5.  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  IS 
minutes  before  the  test. 

6.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer, 

7.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

8.  As  before,  the  test  subject  shall  breathe 
with  mouth  open  and  tongue  extended. 

9.  The  nebulizer  is  inserted  into  the  hole  " 
in  the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  technique  as  for  the  taste  threshold 
screening  and  the  same  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening.  (See  B8  through  BlO  above). 

10.  After  generation  of  the  aerosol  read  the 
following  instructions  to  the  test  subject.  The 
test  subject  shall  perform  the  exercises  for 
one  minute  each. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  is 
in  the  full  up  position  (when  looking  toward 
the  ceiling).  Do  not  bump  the  respirator  on 
the  chest. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  p»aragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

vi.  Jogging  in  place. 

vii.  Breathe  normally. 
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Painbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
8 if.  they  act  like  a  prism  and  form  a  rainbow. 
The  rBinbow  ij  a  division  of  white  light  info 
many  beautiful  colors  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  r\ndi  it  When  a  man  looks 
for  something  beyond  hiS  reach,  his  friends 
say  he  is  lofjking  for  thp  pot  of  gold  at  the 
end  of  the  rainbow 

U  A!  the  beginning  of  each  exercise,  the 
aerosol  concentration  shall  be  replenished 
using  one-half  the  number  of  squeezes  as 
initially  described  In  C9. 

1 2  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  anv  time  during  the  fit 
test  the  taste  of  saccharin  is  detected. 

13  If  the  saccharin  is  detected  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried 

14  At  least  two  facepieces  shall  be  selected 
by  the  saccharin  solution  aerosol  test 
protocol  The  test  subject  shall  be  given  the 
opportunity  to  wear  them  for  one  week  to 

f  hoose  the  or.f  which  is  mora  comfortable  to 
wear 

13.  Successful  completion  of  the  test 
protocol  shall  allow  the  use  of  the  half  mask 
t"sted  respirator  in  contaminated 
atmospheres  up  to  10  times  the  PEL  of 
asbestos  In  other  words  this  protocol  may  be 
used  to  assign  protection  factors  no  higher 
than  ten 

16  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

1 7  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  altered  or 
rt'moved  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purif>  ing  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

18  If  a  test  subject  exhibits  difficulty  in 
br«athing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

19  Qualitative  fit  testing  shall  be  repeated 
at  leas?  every  six  months. 

20  In  addition,  because  the  sealing  of  the 
respirator  m.ay  be  affected,  qualitative  fit 
testing  shall  be  repealed  immediately  when 
the  test  subiect  has  a, 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal 

(3)  Sigrulcant  dental  changes;  i.e.; 
multiple  extractions  without  prothesis,  or 
acquiring  dentures, 

(4)  Rpconst.-uctive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  scaling. 

D  Recordkeeping 

A  summary  of  all  tost  results  shall  be 
maintained  in  each  office  for  3  years.  The 

sum.mary  shall  include: 

(1)  .Name  of  test  subject. 

(2)  Dale  of  testing. 


(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

///.  Irritant  Fuwe  Protocol 

A.  Respirator  selection 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
respirator  shall  be  equipped  with  a  high- 
efficiency  cartridge. 

B.  Fit  test 

1.  The  test  subject  shall  be  allowed  to  smell 
a  weak  concentration  of  the  irritant  smoke  to 
familiarize  the  subject  with  the  characteristic 
odor. 

2.  The  test  subject  shall  properly  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks  (see  ANSI  Z88.2  1980). 
Failure  of  either  check  shall  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  #5645,  or  equivalent.  Attach  a 
short  length  of  tubing  to  one  end  of  the 
smoke  tube.  Attach  the  other  end  of  the 
smoke  tube  to  a  low  pressure  air  pump  set 
to  deliver  200  milliliters  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  the  eyes  closed  while  the  test 
is  performed. 

7.  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  tube 
towards  the  faceseal  area  of  the  test  subject. 
The  person  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  be  performed  for  one  minute. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling).  Do  not 
bump  the  respirator  against  the  chest. 

v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Repeating  it  after 
the  test  conductor  (keeping  eyes  closed)  will 
result  in  a  wide  range  of  facial  movements. 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 


many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon  There  is.  according  to  legend,  a 
t)oiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the 
end  of  the  rainbow 

vi.  Jogging  :n  Place. 

vii.  Breathe  normally. 

9.  The  test  subject  shall  indicate  to  the  test 
conductor  if  the  irritant  smoke  is  detected.  If 
smoke  is  detected,  the  test  conductor  shall 
stop  the  test.  In  this  case,  the  tested  respirator 
is  rejected  and  another  respirator  shall  be 
selected. 

10.  Each  test  subject  passing  the  smoke  test 
(i.e.  without  detecting  the  smoke)  shall  be 
given  a  sensitivity  che<:k  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke  Failure  to  evoke  a 
response  shall  void  the  fit  test. 

n.  Steps  B4  B9,  BIO  of  this  fit  test 
protocol  shall  be  performed  in  a  location 
with  exhaust  ventilation  sufficient  to  prevent 
general  contamination  of  the  testing  area  by 
the  test  agents. 

12.  At  least  two  facepieces  shall  be  selected 
by  the  irritant  fume  test  protocol.  The  test 
subject  shall  be  given  the  opportunity  to  wear 
them  for  one  week  to  choose  the  one  which 

is  more  comfortable  to  wear. 

13.  Respirators  successfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  of 
asbestos. 

14.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

15.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit.  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

16.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

17.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

18.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subje<;t  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  frfcppiece  seal. 

(H)  Significant  dental  changes;  i.e.; 
multiple  extractions  without  prothesis,  or 
acquiring  dentures. 

(4)  Reconstructive  or  cosmestic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

C.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  in  each  office  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 
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(3)  Name  of  lest  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
tiumber). 

(5)  Testing  agent 

Quantitative  Fit  Test  Procedures 

1.  General. 

a.  The  method  applies  to  the  negative- 
pressure  nonpowered  air-purifying 
respirators  only. 

b.  The  employer  shall  assign  one 
individual  who  shall  assume  the  full 
responsibility  for  implementing  the 
respirator  quantitative  fit  test  program. 

2   Definition. 

a.  QLontilative  Fit  Test  means  the 
measurement  of  the  effectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifying 
element. 

b.  Challenge  Agent  means  the  air 
contaminant  introduced  into  a  test  chamber 
so  that  its  concentration  inside  and  outside 
the  respirator  may  be  compared. 

c.  Test  Subject  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

d.  Normal  Standing  Position  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

e.  Fit  Factor  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 

3.  Apparatus. 

a.  Instrumentation.  Com  oil,  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test. 

b.  Test  chamber.  The  test  chamber  shall  be 
lapge  enough  to  permit  all  test  subjects  to 
freely  perform  all  required  exercises  without 
distributing  the  challenge  agent 
concentration  or  the  measurement  apparatus. 
The  test  chamber  shall  be  equipped  and 
constructed  so  that  the  challenge  agent  is 
effectively  isolated  from  the  ambient  air  yet 
uniform  in  concentration  throughout  the 
chamber. 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000. 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge  agent, 
and  challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process. 

f.  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  there  is  no  detectable  leak  around  the 
port,  8  free  air  flow  is  allowed  into  the 
sampling  line  at  all  times  and  so  there  is  no 


Interference  with  the  fit  or  performance  of 
the  respirator. 

g.  The  test  chamber  and  test  set-up  shall 
permit  the  person  administering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test. 

h.  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  constant  within  a  10 
percent  variation  for  the  duration  of  the  test. 

I.  The  time  lag  (interval  between  an  event 
and  its  being  recorded  on  the  strip  chart)  of 
the  instrumentation  may  not  exceed  2 
seconds. 

j.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter,  length  and 
material.  It  shall  be  kept  as  short  as  possible. 
The  smallest  diameter  tubing  recommended 
by  the  manufacturer  shall  be  used. 

k.  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-efficiency  filter 
before  release  to  the  room. 

I.  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  lest  chamber 
shall  not  exceed  50  percent. 

4.  Procedural  Requirements. 

a.  The  fitting  of  half-mask  respirators 
should  be  started  with  those  having  multiple 
sizes  and  a  variety  of  interchangeable 
cartridges  and  canisters  such  as  the  MSA 
Comfo  II-M.  North  M.  Survivair  M,  A-O  M. 
or  Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiece  is  properly 
adjusted. 

(1)  Positive  pressure  test.  With  the  exhaust 
port(s)  blocked,  the  negative  pressure  of 
slight  inhalation  should  remain  constant  for 
several  seconds. 

(2)  Negative  pressure  test.  With  the  intake 
I)ort(s)  blocked,  the  negative  pressure  slight 
inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least 
5  minutes  before  conducting  a  qualitive  test 
by  using  either  of  the  methods  described 
below  and  using  the  exercise  regime 
described  in  5. a.,  b.,  c,  d,  and  e. 

(1)  Isoamyl  acetate  test.  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smoll  the  odor  should  be  unable  to  detect 
the  odor  of  isoamyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period.  A  combination 
cartridge  or  canister  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  pwrticular  mask  being  tested. 
The  test  subject  shall  be  given  an  opportunity 
to  smell  the  odor  of  isoamyl  acetate  before 
the  test  is  conducted. 

(2)  Irritant  fume  test.  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  The  test  subject  sImU  be 
instructed  to  close  her/his  eyes  during  the 
test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  as  stated  in  4.b. 
of  this  Appendix. 


d.  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  af^er  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  p>eak  penetration 
does  not  exceed  5  percent  for  a  half-mask  and 
1  percent  for  a  full  facepiece. 

f.  A  stable  challenge  agent  concentration 
shall  be  obtained  prior  to  the  actual  start  of 
testing. 

(1)  Respirator  restraining  straps  may  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use. 

5.  Exercise  Regime.  f*rior  to  entering  the 
test  chamber,  the  test  subject  shall  be  given 
complete  instructions  as  to  her/his  part  In  the 
test  procedures.  The  test  subject  shall 
pterform  the  following  exercises,  in  the  order 
given,  for  each  independent  test. 

a.  Normal  Breathing  (NB).  In  the  normal 
standing  position,  without  talking,  the 
subject  shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c.  Turning  head  side  to  side  (SS).  Standing 
in  place  the  subject  shall  slowly  turn  his/her 
head  from  side  between  the  extreme 
positions  to  each  side.  The  head  shall  be  held 
at  each  extreme  position  for  at  least  S 
seconds.  Perform  for  at  least  three  complete 
cycles. 

d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his/her  head  up  and  down  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  three  complete 
cycles. 

e.  Reading  (R).  The  test  subject  (keeping 
eyes  closed)  shall  repeat  after  the  test 
conductor  the  'rainbow  passage'  at  the  end  of 
this  section.  The  subject  shall  talk  slowly  and 
aloud  so  as  to  be  heard  clearly  by  the  test 
conductor  or  monitor. 

f.  Grimace  (G).  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds. 

g.  Bend  over  and  touch  toes  (Bf  The  tost 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeat  for  at 
least  30  seconds. 

h.  fogging  in  place  If).  The  test  subject  shall 
perform  jog  in  place  for  at  least  30  seconds. 

i.  Normal  Breathing  (NB).  Same  as  exercise 
a. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
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hp  IS  i(K>ki:m  for  the  pot  of  ijoid  at  fie  «-uj 
of  tne  raintxiw 

6  Th"  test  shaii  be  terTitr-AXi  wn.-;;<''.-Hr 
H". '.  >;'r^.>'  f>4v«.  :H'n«>rr'd'.    v  -'X' '•*•-'•*  S 
[•^T'^fnt  tor  tiaif  mii'ii.s  dnt.!  1  ;)«r.'r!  *    -  full 
f.icrfiif<  PS   Th«  t'»i>t  »!-')|t-^  '  mav  !.»■■  rvV-tMi 
anrt  rfes'jKi   if  two  oi  -r."  'ni-M»>  '>'<i!i:'n<l  tests 

in.-!df>ir.ia!e 

«    Tr,fl  fit  tdi  ^  >r  Jut'!—'  .nn-:;  K.v  '    .' 

( •■■'.  >•u':,^•,■,r.  ;".s„.!"  •■  ■■  -f^spirator. 
0   T:ie  dvfra<f  !i'5f  t  r..i::  ')»«r  :..  ini  entration 

(ur.i-  r,t:3!;.  ..  .;•  ■-.;  ixtj^.nmii^  and  of  the  end 

i    '  ne  average  peak  concentration  of  th« 

<  hrf  -ir:;4a  agent  inside  tho  respirator  shall  be 

in«  a'-'hn(  :■    ./.■■'•i^-  jr-Mj.  ■,  iincentratioiu 
for  t>H(  h  01  Tie  ;  ,.:•■  ex.-'     •.-■s  jf  the  test 
whiv  n  aj^  ■,  orv;-  -■■•■'.  ,is  *,.'  arithmetic 
av.T  i,e"  of  ,T,'  p«:ai  ! .  OL.«ntrations  found  for 
'M.  r,  :i-<M'.i  {]'..'  n,i;  't;f!  exercise. 

(1  The  d'  "r  ■;;'•  ;,if..ii  cotlcentration  for  an 
vX'T  :s<'.'r  ■/  ;«  •■■'•'rmined  graphically  if 
•^  ■' ■  i,  r  i!  H  i—at  variation  in  the  peak 

■  rr-rr    r-s  :  j ring  a  single  exercise. 

a  r"'-r:jr>>'.,-    r^ -^f  Test  Pesults.  The  Tit 
f  -r  -r  '  'T  '-ds,,"'  '.  ^  ,•  •':;,'  QMantitative  fit  testing 
shdi    '1*1  the  lowes'  ',:'  ••  i  three  pnifection 
fu:t  rs  r»sii!t:ng  f- r";  t>..-!!e  independent 

tt>S*S 

9   ^  ■■•  ■'.'T  fiei, !j imments. 

i  The  test  subject  shall  n  jt  be  permitted 
'1  w.  ,i'  a  half-mask  or  full  facepiece  mask  if 
'•  «^  r:    Timum  fit  factor  of  100  or  1.000. 

r<-=:  >*-iv..  V     mot  be  obtained.  If  hair 
Kr-iM."-,  (IT  rt,  :  •(-•■i  interfere  with  a  satisfactory 

fi;  th>-i  'hi'v  shii''  V  ri  '.  -vii'   ir  remove<i  so 
ai  to  e.:n:ina!e  .."ter^e.'ence  ar.d  allow  a 


satisfactory  fit.  If  a  satisfaf  tor,  fi'  is  s'lil  nf)< 
attained,  the  test  subi«*(t  rr  .s'  um'  h  '.jus  -ivf* 

or  self-contained  breathing  apparatus. 

b.  The  test  shall  not  be  conducted  if  there 
is  any  hair  g-  w"-  'w-tween  the  skin  and  the 
facepiece  seining  surface. 

c.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  lest  subject  can  wear  a  respirator 
while  perfonning  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned  respirator 
for  one  week.  If  the  respirator  does  not 
provide  a  satisfactory  fit  during  actual  use, 
the  test  subject  may  request  another  QNFT 
which  shall  be  fierformed  immediately. 

e.  A  respirator  fit  factor  card  shall  be 
issued  to  the  test  subioct  with  the  following 
information: 

(1)  Name. 

(2)  Date  of  fit  test. 

(3)  Protection  factors  obtained  through 
each  manufacturer,  model  and  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person  that 
conducted  the  test. 

t  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  or  sooner  if  there  Is  any 
indication  of  breakthrough  by  the  test  agent. 

10.  In  addition,  because  the  sealing  of  tho 
respirator  may  be  affected,  quantitative  fit 


U'','::}H  ^h.r:  be  n'^wattnl  irnin>:!:  \'"\\  when 
'r.f  't's'  s!i*i|iH-t  has  a 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Slgnifii:iint  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes;  i.e.. 
multiple  extractions  without  prothesis.  or 
acquiring  dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiiece  sealing. 

11.  Recordkeeping. 

A  summary  of  all  test  results  shall  be 
maintained  for  3  years.  The  summary  shall 
include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Fit  factors  obtained  from  every 
respirator  tested  (indicate  manufacturer, 
model,  size  and  approval  number). 

App«>nfln  n  to  *!  I'nS.IOOl— Mmk  n' 
Quf-sMorirrtirt;*;,  .Siandatory 

This  mandatory  appendix  contains  the 
mediealquostionnaires  that  must  be 
administered  to  all  employees  who  are 
exposed  to  asbestos  above  the  action  level, 
and  who  will  therefore  be  included  in  their 
employer's  medical  surveillance  program. 
Part  1  of  the  appendix  contains  the  Initial 
Medical  Questionnaire,  which  must  bo 
obtained  for  all  new  hires  who  will  be 
covered  by  the  medical  surveillance 
requirements.  Part  2  includes  the  abbreviated 
Periodical  Medical  Questionnaire,  which 
must  be  administered  to  all  employees  who 
are  provided  periodic  medical  examinations 
under  the  medical  surveillance  provisions  of 
the  standard. 
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Part  1 

INiTiAL  MEDICAL  QU  K  l,  T  .  v>N  N  A  i  H  E 


NAM£ 


S<X~!AL  SECl.'f<!TY  « 


:lo<:k  Ni/WHPR 


PRESLNT  :a: 


PLANT 


■N 


addhe: 


U    12    13    14    >S 


I".';:]'* 


8  ,   TELEPHONF  Nl'MBE.R 


INTERV!EWrR 


DATE 


11.  Da  t  e  0 1  B 1 r  t  n 


12.  r 1 d  c  e  o  t  B I 


Men  in 


(7\v   Code ) 


;ay 


13..  S  e  I 


14,  What  is  /  0'  u  r  ■  a  r  u:  a  1  e  t  a  t 


Year 


16    17    18    19    20    21 


23    24    2S    2^^    27 


Ms  .  p 
F  €^  m 


em  a  I  e 


b  i  n  q  i  «:" 


d.       Ma  r  r  ;  ed 
J .  Widowed 


Divorced 


iS.  Race 


i  ..  White 
2  B  1  a  c  I. 
J   Asian 


6.  Ot'-»-; 


16,  What  16  the  hignest  grade  completed  in  s c .r: '.:,■...•.  ?  

(For  example  12  years  is  coiepi  et  }  c^rs  ol  Mgh  b '■'^.  ool) 

OCCUPATIONAL  HISTORY 


17A,  Have  you  ever  worRed  full  lime  i  .'i  c  hours 
per  week  or  liore)  for  6  Bonths  or  more? 

IP  YES  TO  17A! 

B.  Have  you  ever  worked  for  a  yeai  :: :  «crt-  ;n 
any  dusty  job? 


1.  Yes 


2.  No 


1 .  Y  i'  I  ..:  s  o 

3.  Doeb  No  I  .ft;  ;.  .  y 
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Specify  10  b  /  i  n  '1  u  i.  *  r 


Toidl  Yeart,  Worked 


Wa...  du: 


exp'.s 


re:  1.  Mild 


2  -  M  '■ .  d  e  r  a  t  e 


J  .  S  e  V  e  1 


C   Have  y  c  u  eve  n  b  • 
cnemicai  t  umt  o 
Specify  1  0  b / 1 n  d ; 


xposed  to  gas  oc 

.;  worK? 


1   Ye; 


No 


Total  Year:.  Worked 


Was  exposure 


1.  Mild 


!  e  r  a  t  e 


J  .  Sever< 


n.  Wh,3t  nas  been  your  iit.udi  o'^cupation  or  job --the  one  you  have 


worked  at  th* 


ongest? 


i  .  J  .  j  b  o  c  c  u  p  a  t  1 


2.  Number  of  years  employed  in  t  h  i  <=.  occupatio 


J  .  P  o  s  1  t  1  o  ri  /  1  (J  ti  f 


EJ  u  3  1  n  e  b  s  ,  fie 


or 


1 ndus  t  r y 


H e c 0  r  d  on  lines  the  y  e  j 


industries 


e  .  y 


^U. 


^> 


/•..iu  lidve  woiRed  in  any  of  thece 


Have  you  ever  worKed 


YES 


NO 


In  a  mine/ 


In  a  quarry? 


I  r,  a  tounirv 


l_^ 


In  a  p  o  t  t.  e  ! 


t,,_^J 


1  .  ! 


In  a  c  0 1 1 


t  i  d  X 


T ;  mill? 


L_J 


With  as  be St 


18 .   PAST  MEDICAL  H 


/HV 


YES 
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A      Do    you 


jder    your: 


•No- 


lo   be    in    q< 


r.  e  d  1  t  fi 


3  I 


a  son 


B ,     Have    you    any    d  e  f 


ion? 


l_i 


t    "Yf': 


t  a 


nature    of 


d  p  f  e '-  ■ 


C.     Have    you    any    h< 


detect? 


If    "Yt: 


s  t  a 


of    dele 
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Are    you    suffering    t  r  o  m    o  t    h  a  v  e    y  c  'j    e  v  e  r 


s  ;„;       *-  :  *• 


a  ,       K  p  1  !  e  -  ■„.  y 


ns)?        (_]  l_J 


fc  .       F  f.euma  t  1  r     t 


t;  V  p  : 


l_l  l_l 


r         V  :  line y    d 


e  J  s  e 


[_1  [_1 


d.      B 


l_l  l_l 


e  .       D  ;  a  b  e  '  i^-  s  ? 


t_J  l_l 


f .      J 


l_l  l_l 


)EST    COLDS    AND   CHEST     ii  ..NESSES 


let  3 


:f'  S 


J  .  :  y 


e~  it  usually  go  lo  your    1.  Yes  2.  No  

m  r^  than  1  /  the  time)     3.  Don't  get  colds  __ 


q  tre  pd 


■  e  V 


i  i  1  p.  e  r.  t  e 
home ,  o  r 


^  i  :]  t3 


h  .^  t   ^' 


a  V  e  ».  t' 


'    dfiy  cnest   1.  Yes  2 .  No  

K.    indoors  at 


bPd 


B   Did  you  p  r  j  J 
1  1  1  n  e  s  s  e  s  ? 


'  e  p  n  i  e  4  m 


rhest   1.  Yes 


2.  No 


3.  Does  Net  Arr-v 


in  the  last  3  year 


i  0  w  ffi  d  [1  y  &  u  :::  fi 


with  (increased)  p  h  1  e  q  m 
lasted  a  weeK  or  more? 


:  a  V  e  w 


f-  h  s  e 


h K 


N'„„ijDf-i  of  il 


Did  you  have  any  lunq  trouble  before  the  <^  ^e  c^f   1.  Yes  


K( 


22.       \^ave   you  ever  had  any  of  the 


i  ,.  owi  ng 


. A .  A 1 1 a c n 5  of  bronchitis 


1.  Yes 


IK  YES  TO  lA' 

B.  Was  it  contirmed  by  a 


C   At  what  age  was 


y  0  u  r 


a  *,.  t  a  r  R 


1.  Yes 


2.  No 


(J  c;   KJ  ■:  »    A 


r^ ',;€■::,   Ni.  !   A 


2A .  Pneumonia  ■(  include  b 


r  orchopneuiicnia 


1.  Yes 


2.  No 


IF  YES  TO  2A: 
B^  Was  it  coniiraed  by  a  doctor? 


1.  Yes 


2.  No 


N;  *     *, 


C   At  what  age  did  you  firtt  have 


Do  e  r:  ">' .:  •  A ;  ;..  ^  y   
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3A.  Hay  Fever? 


IF  YES  TO  3 A 

B  .  Wa  5  It  c  0  n  f  1  r  m€'  d  b  y  .j  'i 


C  ,  At  what  age  did  it  r;  ♦  a  r  ^  ? 


23A.  Have  you  ever  had  chro:. 

IF  YES  TO  2  3A: 
B  .  Do  you  6t  1 1 1  have  i '  .• 


C.  Was  It  confirmed  by  d  doctor? 


D-  At  what  age  did  it  e'drt? 


24A.  Have  you  ever  had  e-npr.ys-' 

IF  YES  TO  2  4A- 

B.  Do  you  still  havf^    it? 


C.  Was  It  confirmed  by  i  doctor? 

D.  At  what  age  did  ii     ;-'.srt7 


2^ A      Have  you  ever  hdd  a',,*':T,j' 

IF  YES  TO  2SA: 
B.  Do  you  still  have  it? 


C.  Was  it  cr:nfir!ned  t  \-    -t    doctor? 


1  5? 


D.  At  what  aqe    did 


E  ,  If  you  n J 
stop? 


irt? 


r.jve  it.  at  what  ag' 


1 1 


2  6.   Have  you  eve:  had: 

A   Any  o  t  n  e  r  c  r,  e ;,  t  illness? 

It  yie,, ,  p.^j;.>e  specify 


1.  Yes 


2  .  No 


1.  Yes  2.  No 

3 .  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 


1.  Yes 


.  No 


1.  Yes  2.  No 

3 .  Does  Not  Apply 

1 .  Yes  2 .  No 

3 ,  Does  Not  Apply 

Age  in  Years 

Does  Not  Apply 


1   Yps 


N.: 


1,  Yes  2,  No 

3 .  Does  Not  Apply 

1.  Yes  2 .  No 

3   Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 


1   Ye; 


2  ,  No 


1 ,  Yes  2-  Nc 

3 ,  Does  Not  App ly 

i   Yes  _     2,  No 

3   Does  Not  Apply 

Age  m  Years 
Does  Not  Apply 

Age  stopped 

Does  Not  A  p  p 1 y 


r  es 
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B      Any    chest    cperations? 


I.  Yes 


2.  No 


11  y 


ea 


C  ,  A  ;■ :  V  c  h  e  s  I 


i  e  s  { 


1.  Yes 


2.    No 


If  yes.  please  specify 


2  '7  A   Has  a 


€  V  t. 


<■]    V 


•art 


1.  Yes 


2.  No 


B   Have 


I  P  Y  E.  S  ■ 


e  a  t  "Ti  e  n  t  f  r  ^  r 


eart  trouble    1.  Yes 


t  h  o   r 


e  past  iU  yea, 


2.  No 


3.  Does  Not  Apply   


ZeA  H6^    a  doct 


0  r  <■-•  V  e 


d  V- 


t  '-'i  a  f  V ' 


,5  »■ 


igh 


r  ^,.   c  r 


1.  Yes 


2.  No 


B,  Hjve  ^/i 


\Y    Yt3  TO  2  8A: 

h  d  d  any  t  r'  e  a  i  in  e 


ood 


ressLire  'hyperten: 


1.    Yes 


2.    No 


3.    Does  Not  Apply     


Wfien    d 


i  a  v  e    y  w  J 


(Year)      _ 


2S         26         27         28 


30 


wnere    did    you    last    hsyfi    y 


A  :  a  y  t 


m)? 


wn at  was  the 


)  me 


FAMILY  HISTORY 


31,   Were  either  of  your  natural  parents  ev^ 
chronic  lunq  condition  such  as: 


A.  Chronic 
Bronchi 


t  if,? 


1       Yes 


FATHER 

No 


K'n. 


'■y        ^ 


iE? 


f-  r.  c  * 


B.    E«physeiia 


Aslh»a  ? 


L  u  n  g    c  a  r,  c  t  r  ? 


E      C .-  r.  e  r    chest 


c  c  n  d  1 


i  i  U  ! !  b 


P .     Is    parent    currently    alive 


Please    S  p ;  e  c  i  f  y 


Age     if     Li  v 
A  ^  p    a  t     D  fe  a ' 


rf   Living 


L/uii     i.      KijOlit 
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H.  Please  specify  cause  ;f  ded?r 


COUGH 


3  2  A .  Do  you  usually  t.a' 


a    c 


o  u  g  h   w  1 1  n    f 


qoi  nq 

of    thi 
3  2C     ] 


of 


a    cough?    (Count 

, iTJDKe    '■,.  r    ',  ';    firs' 

E  X  -:  ..  u  d  e    c  i  e  a  r  i ! 

biti^    to  questiOi 


1   Yes 


B^  Do  yoi 


;  s  u  a 


6  times  a  day  4 
the  weeK? 


i   4  to 

out  of 


Yes 


No 


Do  yoi 


u  3  u  a  1  1  y  c ' 
firs  t  t  n 1 n ; 


all  on 


r.q 


1   Ye; 


Nc 


D.  Do  yc'> 


usua 


rest  of  the  day 


it  all  during  the 
nlqht? 


1  ,  Yes 


N- 


IF  YES  TO  ANY  OF  ABOVE  ;  3, 
TO  ALL.  CHECK  DOES  NOT  APi 


B.  C.  o 


ANSWER  THE  FOLLOWING    IF  NO 


AND  ^KIP  T'J  NEXT  PAGE 


E .  Do  you  usual  ly  c;,.. 
days  for  i  c  o  n  s  e  c 
during  the  year? 


1  ;  K  M  \tixs    on  most 

' t-  -T- ;j n t h s  or  m c r  e 


1  .  Yes 


No 


3   Does  not  apply 


how  many  years  h-tve  you  ^•H  rhf  cough? 


Number  of  years 
Does  not  apply 


33A.  Do  you  usually  bring  up  ;;f:l^-' 
chest  7 

(Count  pnieqm  witn  tr.e"  rirs" 
on  first  qoinq  ou'  cf  doors 
phlegm  from  tne  n:,;'. ^    Count 


(»?»  frow  your 


,  m  o  %  e  0  r 

E  X  c  1  u  d  e 
,  w  d  1  1  0  tf  e  i 


phlegm 


f  n 


X ip  to  33C 


1   Yes 


2.  No 


B .  Do  you  usually  br  i 


*■■'  ;m 


«;  e 


n  1  6 


as  much  as 


:wi  r e  j 


\a'f     4 


lay 


o'lt  of  the  week 


I  -  Ye: 


C   Do  you  usually 
getting  up  or 


;  T  at  a  1  i  on 
'  r:  e  m  o  r  n  1  n  q 


1  .  Yes 


No 


D .  Do  you  usually 
during  the  res' 


kv  ^  i  .  J  V.^ 


im  a 


Yes 


2.  No 


IF  YES  TO  ANY  OK  THE  ABuV£  i 3  (A 


D),  ANSWER  THE  FOLLOWING: 


IF  NO  TO  ALI 


:heck  does  not  apply  ans 


.KIP 


34A 


E.  Do  you  bring  up  phlegm  .  ik<c    if;  is  on  most 
days  for  3  conseru'ive  months  or  more 
during  the  year? 


Yes 


2.  No 


3 .  Does  not  apply 


Federal   Rj'giMer 


Tiri.r-dav    Tnlv  1     i^^^^    '  Rn\p<;  nr-i  Pf-e-:'"* 


'".-J' 


V      For    how    maFiY    yeait    t-.a^e    y  o  u    Tiod    I  rouble 
w )  t  h    p  n  i  e  -.^  m  7 


S...WJ.  er    ot    years 
Doe'-    not    a  >  >lv 


EPISODES    CF    COUGH    A!^:;    rMi,Er;M 


34A      Have    /,.;.]    ^jd    peri, ••is    -; r    episodes    of     (in- 
c  t  eased  •}     c-ugfi    ar,o     pr;.r,;T    lasting    tor    3 


weeit  s    b  r    me  r »-    Pd< 
•  I  P  o  r     1^''  e  r  i.  ■->  n  :,„    w  h 
p  •-.  1  e .':;  ■  s 


r  t-  d  r 


ave   couqh   and/or 


1.  Yes 


2.  No 


If  YES  T.;  UA 
B   For  r, ow  ;-r::Q  i.j.'e  you  had  at  least  1  such 

e  p  1  s  0  6  e  f  *?  f  '»'  *'  •■^  ''  '? 


Number  of  years 
Does  not  apply 


)A   Does  your  rhes'  »-v<-*r  sound  wheezy  or 

w  fi  i  s  I  1  i  ri  g 

1.   w'^  t  :,  you  havf  J   old? 

2  ^•  i"  c  ah  i  ■:■  na  \   i  y  i  p  -i  r  '  *  r  •  r  '^  o  1  d  S  ? 

J.   Mo -I  days  u:  r.  .gr.iL- 


1.  Yes 
1.  Yes 
1.  Yes 


2.  No 
2.  No 
2.  No 


t  y     Y  p  ■--  TO  ] 
B  .  F 0  r  h o w  ma  n y  y  ♦-  a  r 


or  ]  in  3SA 

d  s  ^  ^  i  s  been  present? 


3  6  A..  Have  you  ever  had    an    a:   ;arn  c!  w'.pei.:. 
that  nas  »ade  ycu  feel  i.r:-.'rt  ,:  uie^tr. 


Number  of  years 
Does  not  apply 


1.  Yes 


2.  No 


IP  YES  TO  3f,.A 
B   How  old  were  you  wnt-: 
&  u  c  h  a  t  L  a  c  fc  ? 


r:  a . 


r  sl 


Age  in  years 
Does  not  apply 


C.  Have  ycu  had  2  or  m^.^ie  sucn  epiSudt'S 


1.  Yes  2.  No 

3.  Does  not  apply 


D .  Have  y  c  u  e v  e  r 
treatment  f  c  r 


r  e  q  L.  i  r  e d  m »■■  •  j  ;,  :  ,.  r  t?  or 
"...  r.  e  i  c  <^  •  li  *  ;  a  ■:'  k    ',  )7 


1.    Yes  2.  No 

3.  Does  not  apply 


BREATHLESLNESS 


If  disabled  froa  walkinq  by  any  condition 

other  lilan  r:eart  or  Ijng  ■:!iseast,  please 
describe  and  ft  r  O'  -  e  e  d  t,  -)  .4 :..:  e  s  t  i  .:■  0  ■;  9  A 
Na  t ur e  of  cond 1 i 1  on  i  s  ) 


IBA,  Are  you  troubled  by    short  nei.s 
h u r  r  y  5  n g  on  me  level  c  r  ya  \  K  i 
slight  mil? 


p  d 


when 


1.  Yes 


2.  No 
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UMI 


IF  Yh3  TO  ,T>A 

B   Do  you  nave  T  <  w  i  .  x.  slower  than  people  ot 
your  a  ;e  o   fr-  level  because  ot  breath" 

1  e  L.  s  n  <- :  :, .' 

c   uo  y  u  t.fr  h  1  /'•  to  stop  tor  breath  when 
wa  i  K  1  rK<  ar  >   :  own  pace  on  the  level? 

D   Lu  y  i  ^yi-:     rave  to  stop  for  breath 
att^r  wilKi  ^  about  100  yards  (or 
affM!  J  r^-w  i"inutes)  on  the  level? 

E   Are  y  ;u  t:   breiif.less  to  leave  the 
houaP  or  br-  ihiess  on  dressinq  or 
r  iimrir  g  one  t light  ot  stairs? 


I   Yes  2 .  No 

J  .   Does  noT  di-.f'  !y 


t  Ye.         7   No 

i  Do*- J  fiul  tipp  i  y 

1.  Yes  2   No 

3.  Does  nor  at^piy 


2       N  () 


TOBACCO  CHOKING   I 


J9A   Have  you  ev*  r  r  m,J^ed  cigarettes?   (No 
means  le  s    in  20  packs  ot  cigarettes 
or  1.  o2    f  toDdCco  in  a  lifetime  or  less 
than  1   ig*    tea  day  for  1  year.) 


1.  Yes 


i  .      fvtj 


t    Yh: 


lA 


L o  you  n  jw  air.oKe  cigarettes  (as  of 

one  iront  r.  .3  -^o  ) 


C  .     How  old  Wf  r  '^  r 

regular  c  :  ■■;  a  r  '- 


(.-len  you  first  sta: 
smoking? 


ir  you  have  btof.- p»'!  smoking  r  i  ■:,•(;■  f  *' e- 
compleceiy.  how  o.  :  w'  -  •  v  ,  wen  you 

stopped?    , 

How  many  cigarert^s  do  you  smoke  per 

day  now .' 

On  the  average  of  ri-.e  entire  tin."  y.-u 
smoKed.  how  many  -.gire'-tes  did  you 
smoke  per  day / 

Do  or  did  you  ir.r.ale  the  cigarette  smoKe? 


i   Veo 2       No 

i   Do  t  s  rtu  t  >j  p  p  1  y 

Age  in  years 

Dues  v.ul    apj-ly 

Aqe  stopped 

ChecK,  1  {•  ,,t  i  1  1  smok  inq 

DueL.  r;ot  apply 

Cigdreltes  per  day 

Does  r;0T  apply 

Ciqaret  teo  pet  day 

I'ljes  not  apply 


1  -  Does  not  apply 

2 ,  Not  at  all 

3 .  SI iqhtly 

4 ,  Moderattiy 

5 .  Deeply 


40A   Have  you  ever  smoked  a  pipe  regularly? 

(Yes  means  iDore  Lnaii  12  OZ.  of  lor.w,i.  cu 
in  a  1 1 1  el ime  ) 


1.  Yes 


No 
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JF  YES  TO  40A: 

FOR  PERSONS  WHO ^HAV E E VJE R SMOK ED  A  PI  PE 

8.  i.  How  old  were  you  wften  you  started  t,  ■■;. 
smoke  a  pi pe  regularly? 

2.  It    you  have  stopped  smoRinq  a    pip'j 

completely,  how  Cid  were  you  when  y  :■■} 
stopped? 


A  :■ ,  I-  h 

Do  c  i. 


y  P  e  (■; 


111 


■  T  a  L 


554: 


C.  On  the  average  over  trie  entire  'iree  you 
s mo Red  a  pipe,  how  much  pipe  lobaccu  d, 
you  smoKe  per  ween? 


per  w  f-  f  K  ■■  i 


^  K.   <;■  k 


r;  d  <»  t  d 
:': '.  a  1  r;  & 


How  much  pipe  tobacco  are  you  smoRing  n-w 


E.  Do  you  01  did  you  inhale  toe  pipe  .moie? 


4iA.  Have  you  ever  smoked  cigar  6  regularly? 

(Yes  means  mote    than    i  cigar  a  weeR  for  a 
year  ) 

IE  YES  TO  4  1A 
FOR  PERSONS  WHO  HAVE EVER  SMOKED  C I  GAR  S 


•1 

EH  •  . 


1  .   ^  p  V  e  r  b  » ■:,,  *, »-  j 

2  .    h  ■    [       ,,i  T   4  ,„  1 

3  .   :-:'  1  ;  g  n  i,  ,  y 

<    *^  -::  d  f-  r  a  \  e  1  y 
S  ,   Ttfepiy 

1  Yes         2       * 


B.  i.   How  old  were  you  when  you  started 
SBoRinq  cigars  regularly? 

2.   It  you  have    stopped  eaoking  cigars 
completely,  how  old  were  you  when 
you  stopped. 


C.  On  the  average  over  the  entire  tme  you 
smoked  cigars,  how  many  cigars  did  you 
smoke  per  week? 

D.  How  many  cigars  are  you  smoking  per  week 
now? 


E.  Do  or  did  you  inhale  the  cigar  smok* 


Age  


Age  8  t  C'pped 
Ched  :..  f  st  i  i  1 

smoking  ( igars 

Does  n c  r  t p y ] y 

C  i  Qa  r  fc  pe i  wee n 

Do  e  R  0  ■;,:  t   iJ  p  p  i  y 


Cigars  per  week 

'.■■  heck  if  00 1 
smell ng  cigars 
c  u  r  rent  1 y 

Never  g ■ o  k  f  d 
w o I    it    d  ;  1 
SI  1 g h t  i  y 
M Oder  a  t  e  i  y 
De  e  p  1  y 


Signature 


Da  t  e 
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Fan  2 
PKRIODIC  MEDICAL  QUESTIOHNAIRK 


NAME 

SOCIAL  SECURITY  t      _ 

1     2     J 

4     &      6 

7   I 

« 

CLOCK  NUMBEE 

10    i I     12 

13  14 

15 

PRESENT  OCCUPATION 

PLANT 

ADDRESS 

( Zip  Code  > 

rWA.W.PHiME    NUMBEfJ 

INTEBVieWER 

10. 

DATE 

16    i7     18 

19  20 

21 

11. 

What  is  your  ■acital  sutus? 

1  Single 

2  Married 
3 .  Widowed 

4. 

Separated/ 
Divorced 

12.   OCCUPATIONAL  HISTORY 

12A.  In  the  past  year,  did  you  worfc 
full  ti«e  (30  hours  per  weefc 
or  Bore)  for  6  ■onins  or  ■ort? 


12B 


IF   YES  TO  12A: 

In  the  past  year,  did  ycu  wori 
Id  a  dusty  job? 


12C.  Was  dust  exposure: 

12D.  In  the  past  year,  were  you 
exposed  to  gas  or  cbeaicai 
fuaes  in  your  work? 


M  i  i  a 


12E.  Wat  exposure: 

12P.  Id  the  past  year, 
what  was  your: 


i   Mild 


1  .  Yes 


2.  No 


Yes 


2.  No 


Does  Not  Apply  

2.  Moderate  

Yes  2.  No 

2.  Moderate  


3.  Severe 


3.  Severe 


i   Job/occupation?  

2   Position/ )ob  title? 


UMI 
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1 3 B  :  In  the  past  year,  r^ave    y 
developed ; 


Ye&   No 


R  h  *■  u  m  a  t 

K  1  d  n  €■■  y 

B  1  d  d  d  e  r 

D  1  a  b  e  t  e 


;•,.  *•  ri.   s  «-' 


a  u  fi  d 


c  t- 


■fc  t 


14 


CHEST 


AND  CHEST  I 


NF 


14A.  It  y 


u  U 


!  Lua 


(Usually  means  m  u  c  e  t  h  a  n  1 


tit 


me 


1.  Yes  _ 
3.  Don't 


No 


ISA.  During  the  past  ytar.  have  y  c  .j    tiai 
any  chest  illnesses  that  have  x  e  p i 


off  worR,  indoors  at  home 


b  t : 


1.  Yes 

3.  Dr.p< 


M,- 


NO 


IK  YES  TO  ISA 


ISB,  Did  you  produce  phlegm  with  any 
of  these  chest  illnesses? 


1.  Yes 


ISC.  In  the  past  year 


)w  many 


Illnesses  with  On  creased)  phleg! 
did  you  have  which  lasted  a  ween 
or  nore? 


H-in.i'.t , 


es 


16 


RESPIRATORY    SYSTEM 


In    the    past    year    hs\ie    you    hd« 


As t  hma 


Bronchitis 


Hay    Fever 


Ye! 


!■■  u  1 1  r.  e , 


L.  vj  m  m  e 


on    Poi 


.wers 


Other    A  i  1  e  r  Q  i  e 
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Pneumonia 
Txjberculosis 
Chest  Surgery 
Other  Lung  Problems 
Heart  Disease 


Further  Cowient  on  Positive 
Answers 


Do  you  have: 

Frequent  colds 

Chronic  cough 

Shortness  of  breath 

when  walking  or 

cliBbing  one  flight 
or  stairs 

Do  you ; 

Wheeze         ' 

Cough  up  phlegm 
S«o>ie  cigarettes 


Yes or _No 


Further  Cowent  on  Positive 
Answers 


Packs  per  day 


How  aany  yeais 


19  93 


Date 


i  q  n  a  t„  u  r  e 


UMI 


Ft'deral  Rpf^ister 


5H,   Ni 


Tcuu.^ 


Mjaw 


") 
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Appt-ndiX  E  to  §  19:r>,lC»01  — !:iUTprp;a'ion 

and  Classifit  ation  of  Chf  s( 

Rr.cntEPno^ams — Mandatory 
,.;,  Chi,jt  ruci.lgenugrams  shall  be 

interpreted  and  classified  in  accordance  with 
a  professionally  accepted  Classification 
system  and  recorded  on  an  interpretation 
form  following  the  format  of  the  CX>G/NIOSH 
|M)  2.8  form.  As  a  minimum,  the  content 
within  the  bold  lines  of  this  form  (items  I 
though  4)  shall  be  included.  This  form  is  not 
to  be  submitted  to  NIOSH. 

(b)  Rix^ntgenograras  shall  be  interpreted 
and  classified  only  by  a  B-reader.  a  board 
eligible/certified  radiologist,  or  an 
experienced  physician  with  known  expertise 
in  pneumoconioses. 

(c)  All  interpreters,  whenever  interpreting 
chest  roentgenograms  made  under  this 
section,  shall  have  immediately  available  for 
reference  a  complete  set  of  the  ILO-IVC 
International  Qassification  of  Radiographs 
for  Pneumoconioses.  1980. 

Appendi't  F  to  §  1915.1001-  Work  PraTin-s 

and  Enfejnernng  Controls  for  Aiit'iir.of,  ve 
Brflke  Repair  Operations — Non  ManriatoT 

Tiiis  appendix  is  intended  as  guidance  tor 
employers  in  the  automotive  braie  and 
clutch  repair  industry  who  wish  to  reduce 
their  employees'  asbestos  exposures  during 
repair  operations  to  iRvels  below  the  new 
standard's  action  level  (0.1  f/cc).  OSHA 
believes  that  employers  in  this  industry 
sector  are  likely  to  be  able  to  reduce  their 
employees'  exposures  to  asbestos  by 
employing  the  engineering  and  work  practice 
controls  described  in  Sections  A  and  B  of  this 
appendix.  Those  employers  who  choose  to 
use  these  controls  and  who  achieve 
exposures  below  the  action  levrl  will  thus  be 
able  to  avoid  any  burden  that  might  be 
imposed  by  complying  with  such 
requirements  as  medical  surveillance, 
recordkeeping,  training,  respiratory 
protection,  and  regulated  areas,  which  are 
triggered  when  employee  exposures  exceed 
the  action  level  or  PEL 

AsbesTos  exposure  in  the  automotive  brake 
and  clutch  repair  industrv  occu-'s  primarily 
during  the  repiaceme.nt  of  cliiich  \-\a\cs  and 
brake  pads,  shops,  ar,d  '.;n;rgs.  Asbestos 
fibers  may  become  airborne  when  an 
automotive  mechanic  removes  the  a.sbestos- 
containing  .-csidue  ir,at  has  boen  deposi'.^d  as 
brakes  and  clutrhes  wear  Emp.ovee 
exposures  to  asbestos  oo:ur  dun.ag  the 
cleaning  of  '.he  braLe  drj^in  or  dutch  houhi'-^g. 

Based  on  evidence  in  tne  ralemaung 
record  (Exs  84-74.  84-263,  90-148),  OSHA 
believes  that  employers  engaged  in  brake 
repair  operaiiorLS  who  iir.pinmer.t  a.Tv  of  tne 
work  p.'-actices  and  engmeenng  ronfrols 
described  m  Sections  A  and  B  of  this 
appendix  may  be  ab;e  'o  re{iuce  trieir 
employe€?s'  exposures  u>  levels  below  the 
action  level  (0,1  f'ner'c;,,)  These  c-:;tru. 
methods  and  the  relevant  reaird  evidence  an 
these  and  other  methods  are  descril:>ed  m  the 
follow  mg  sections. 

A.  Enclosed  Cylinder'HEPA  V'j -nu.-.T  S\-7;tem 
Method 

Tb>e  enclosed  cylinder-vacuum  system 
used  in  one  of  the  facilities  visited  by 
representatives  of  the  National  Institute  for 


Ocxupational  Safety  and  Health  (NIOSH) 
during  a  health  hazard  evaluation  of  brake 
repair  facilities  (Ex.  84-263)  consisU  of  three 
components: 

(1)  A  wheel-shaped  cylinder  designed  to 
cover  and  enclose  the  wheel  assembly; 

(2)  A  compressed-air  hose  and  nozzle  that 
fits  into  a  port  in  the  cylinder,  and 

(3)  A  HEPA-filtered  vacuum  used  to 
evacuate  airborne  dust  generated  within  the 
cylinder  by  llie  compressed  air. 

To  operate  the  system,  the  brake  assembly 
is  enclosed  in  a  cylinder  that  has  viewing 
ports  to  provide  visibility  and  cotton  sleeves 
through  which  the  mechanic  can  handle  the 
brake  assembly  parts.  The  cylinder 
effectively  isolates  asbestos  dust  in  the  drum 
from  the  mechanic's  breathing  rone.  One 
company  manufactures  the  brake  assembly 
isolation  cylinder  in  two  sizes  to  fit  brake 
drums  in  the  7-to-12-lnch  size  range  common 
to  automobiles  and  light  trucks  and  the  12- 
to-1 9-inch  size  range  common  to  large 
commercial  vehicles.  The  cylinder  is 
equipped  with  built-in  compressed-air  guns 
and  a  connection  for  a  vacuum  cleaner 
equipped  with  a  High  Efficiency  Particulate 
Air  (HEPA)  filter  This  type  of  filter  is 
capable  of  removing  all  particles  greater  than 
0.3  microns  from  the  air  When  the  vacuum 
cleaner's  filter  is  full,  it  must  be  replaced 
according  to  the  manufacturer's  instruction, 
and  appropriate  HEPA-filtered  dual  cartridge 
respirators  should  be  worn  during  the 
process.  The  filter  of  the  vacuum  cleaner  is 
assumed  to  be  contaminated  with  asbestos 
fibers  and  should  be  handled  carefully, 
wetted  with  a  fine  mist  of  water,  placed 
immediately  in  a  labelled  plastic  bag.  and 
disposed  of  properly.  When  the  cylinder  is  in 
place  around  the  brake  assembly  and  the 
HEPA  vacuum  is  connected,  compressed  air 
is  blown  into  the  cylinder  to  loosen  the 
residue  from  the  brake  assembly  parts.  The 
vacuum  then  evacuates  the  loosened  material 
from  within  the  cylinder,  capturing  the 
airborne  material  on  the  HEPA  filter. 

The  HEPA  vacuum  system  can  be 
disconnected  from  the  brake  assembly 
isolation  cylinder  when  the  cylmder  it  not 
being  used.  The  HEPA  vacuum  can  then  be 
used  for  clutch  facing  work,  grinding,  or 
other  routine  cleaning. 

B.  Compressed  Am  Solvent  Systt:r,  MeUhod 

A  compressed-air  hose  fitted  at  the  end 
with  a  bottle  of  solvent  can  be  used  to  loosen 
the  asbestos-containing  residue  and  to 
capture  the  resulting  airtwme  particle*  in  the 
solvent  mist.  The  mechanic  should  begin 
spraying  the  asbestos-contaminated  parts 
with  the  solvent  at  a  sufficient  distance  to 
ensure  that  the  asbestos  particles  are  not 
disiixiged  by  the  velocity  of  the  solvent 
sprp.y  After  ths  asbestos  particles  are 
thoroughly  wetted,  the  spray  may  be  brought 
closer  to  the  parts  and  the  parts  may  be 
Sjirayed  as  necessary  to  remove  greow'  mi-i 
other  material  The  automotive  parts  sprayud 
with  the  mist  are  then  wiped  with  a  rsg. 
which  must  then  be  disposed  of 
appropriately  Rags  shouid  be  p.aced  lu  a 
labo'.ied  plastic  bag  or  other  container  while 
t.hey  are  stil!  w  et.  This  ensures  that  the 
asbestos  fibers  will  not  become  airborne  after 
the  brake  and  clutch  parts  have  been  cleaited. 


(if  cleanup  rags  are  laundered  rather  than 
disposed  of.  they  must  be  washed  using 
methods  appropriate  for  the  laundering  of 
asbestos-contaminated  materials.) 

OSHA  believes  that  a  variant  of  this 
compressed-air/solvent  mist  process  offers 
advantages  over  the  cnmpressed-air/solvent 
mist  technique  discussed  above,  both  in 
terms  of  costs  and  employee  protection  The 
variant  involves  the  use  of  spray  cans  filled 
with  any  of  several  solvent  cleaners 
commercially  available  from  auto  supply 
stores.  Spray  cans  of  solvent  are  inexpensive, 
readily  available,  and  easy  to  use.  These  cans 
will  also  save  time,  because  no  solvent 
delivery  system  has  to  be  asembled,  i.e.,  do 
compressed-air  hose/mister  ensemble.  OSHA 
believes  that  a  spray  can  will  deliver  solvent 
to  the  parts  to  be  cleaned  with  considerably 
less  force  than  the  alternative  compressed-air 
delivery  system  described  above,  and  will 
thus  generate  fewer  airborne  asbestos  fibers 
than  the  compressed-air  method.  The  Agency 
therefore  believes  that  the  exposure  levels  of 
automotive  repair  mechanics  using  the  spray 
can/solvent  mist  process  will  be  even  lower 
than  the  exposures  reported  by  NIOSH  fEx. 
84-263)  for  the  compressed-air/solvent  mist 
system  (0.08  !/cc). 

C.  Information  on  the  Effectiveness  of 
Various  Control  Measures 

The  amount  of  airborne  asbestos  generated 
during  brake  and  clutch  repair  operations 
depends  on  the  work  practices  and 
engineering  controls  used  during  the  repair 
or  removal  activity.  Data  In  the  rulemaking 
record  document  the  B-hour  time- weigh  ted 
average  (TWA«)  asbestos  exposure  levels 
associated  with  various  methods  of  brake  and 
clutch  repair  and  removal. 

NIOSH  submitted  a  report  to  the  record 
entitled  "Health  Hazard  Evaluation  for 
Automotive  Brake  Repair"  (Ex.  84-263).  In 
addition,  Exhibiu  84-74  and  90-148 
provided  exposxire  data  for  comparing  the 
airborne  concentrations  of  asbestos  generated 
by  the  use  of  various  work  practices  during 
brake  repair  operations.  These  reports 
present  exposure  data  for  brake  repair 
operations  Involving  a  variety  of  controls  and 
work  practices,  including: 

•  Use  of  compressed  air  to  blow  out  the 
brake  drums; 

•  Use  of  a  brash,  without  a  wetting  agent, 
to  remcx  '>  f  i>^besto^-containing  residue: 

•  Use  of  ti  brash  dipped  in  water  or  • 
solvent  to  remove  the  asbestos-containing 
residue: 

•  U»«  f  '-Tclosed  vacuum  cleaning 
system  to  capture  the  asbestos-containing 
resldur,  and 

•  Use  of  •  solvent  mixture  applied  with 
compressed  air  to  remove  the  residue. 

Prohibited  Methods 

The  use  of  compressed  air  to  blow  the 

asbestos-conta:nire  residue  off  the  surface  of 
the  brake  dni::-  rem  >ve8  the  residue 

effectively  but  ■vir-^.iitarpous'v  nroiuces  an 
airborne  clou  I  i  "t  as,  h\s'is  t.'n's  .Ar, cording 

to  NIOSH  'Ex    84'  .»',!     •-:,.  ;■-■:.»  !.),;>.  ,<,.'v» 
of  mech<!;;i  "S  u-t./i,  s.'';.s  ii*  ;■;■:■    ;■:(-  vn--'-  aj 
highas  15  fitxri.        and  d-hour  TWA 
exposures  rang!-;  trum  0.03  to  0.19  f/cc 
Dr.  William ).  NicholKn  x>f  the  Mount 
Sinai  School  of  Medicine  (Ex.  84-74)  citad 
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da-a  from  Knight  and  Hickish  (1970)  that 
indicated  that  the  concentration  of  asbestos 
ranged  from  0  84  to  5.35  f/cc  over  a  60- 
rr.;r!u'e  sampling  period  when  compressed 
asr  was  being  used  to  blow  out  the  asbesfos- 
cnn'aining  residue  from  the  brake  drum.  In 
the  same  study,  a  peak  concentration  of  87 
f  1  c  was  measured  for  a  few  seconds  during 
b.-ake  cleaning  performed  with  compressed 
a.:  Rchl  et  al.  (1976)  (Ex.  90-148)  measured 
area  concentrations  (of  unspecified  duration) 
within  3-5  feet  of  operations  involving  the 
cleaning  of  brakes  with  compressed  air  and 
obtained  readings  ranging  from  6.6  to  29.8  il 
cc.  Because  of  the  high  exposure  levels  that 
result  from  cleaning  brake  and  clutch  parts 
using  compressed  air,  OSHA  has  prohibited 
this  practice  in  the  revised  standard. 

Ireffectjve  Methods 

When  dry  brushing  was  used  to  remove  the 
asbestos-containing  residue  from  the  brake 
dnuns  and  wheel  assemblies,  peak  exposures 
measured  by  NIOSH  ranged  from  0.61  to  0.81 
f/cc,  while  8-hour  TWA  levels  were  at  the 
r.pw  standard's  permissible  exjwsure  limit 
(PEL)  of  0.2  f/cc  (Ex.  84-263).  Rohl  and  his 
colleagues  (Ex.  90-148)  collected  area 
samples  1-3  feet  from  a  brake  cleaning 
operation  being  performed  with  a  dry  brush, 
a. id  measured  concentrations  ranging  from 
13  to  3.6  f/cc;  however,  sampling  times  and 
TWA  concentrations  were  not  presented  in 
the  Rohl  et  al.  study. 

When  a  brush  wetted  with  water,  gasoline, 
or  Stoddart  solvent  was  used  to  clean  the 
asbestos-containing  residue  from  the  affected 
parts,  exposure  levels  (8-hour  TWAs) 
measured  by  NIOSH  also  exceeded  the  new 
0.2  f/cc  PEL,  and  peak  exposures  ranged  as 
high  as  2.62  f/cc  (Ex.  84-263). 

Preferred  Methods 

Use  of  an  engineering  control  system 
involving  a  cylinder  that  completely  encloses 
the  brake  shoe  assembly  and  a  High 
Eff.ciency  Particulate  Air  (KEPA)  filter- 
equipped  vacuum  produced  8-hour  TWA 
employee  exposures  of  0.01  f/cc  and  peak 
exposures  ranging  from  nondetectable  to  0.07 
£/cc  (Ex.  84-263).  (Because  this  system 
achieved  exposure  levels  below  the 
5'andard's  action  level,  it  is  described  in 
detail  above.)  Data  collected  by  the  Mount 
Sinai  Medical  Center  (Ex.  90-148)  for  Nilfisk 
of  America,  Inc.,  the  manufacturer  of  the 
brake  assembly  enclosure  system,  showed 
that  for  two  of  three  operations  sampled,  the 
exposure  of  mechanics  to  airborne  asbestos 
fibers  was  nondetectable.  For  the  third 
operator  sampled  by  Mt.  Sinai  researchers, 
t.'^e  exposure  was  0  5  f/cc.  which  the  authors 
attributed  to  asbestos  that  had  contaminated 
the  operator's  clothing  in  the  course  of 
previous  brake  repair  operations  performed 
without  the  enclosed  cylinder/vacuum 
system. 

Some  automotive  repair  facilities  use  a 
compressed-air  hose  to  apply  a  solvent  mist 
to  remove  the  asbestos-containing  residue 
from  the  brake  drums  before  repair.  The 
NIOSH  data  (Ex.  84-263)  indicated  that 
mechanics  employing  this  method 
experienced  exposures  (8-hour  TWAs)  of  0.8 
tec,  with  peaks  of  0.25  to  0  68  txc.  This 
technique,  and  a  varian*  of  it  that  OSHA 


believes  is  both  less  costly  and  more  effective 
in  reducing  employee  exposures,  is  described 
in  greater  detail  above  in  Sections  A  and  B. 

D.  Summary 

In  conclusion.  OSHA  believes  that  it  is 
likely  that  employers  in  the  brake  and  clutch 
repair  industry  will  be  able  to  avail 
themselves  of  the  action  level  trigger  built 
into  the  revised  standard  if  they 
conscientiously  employ  one  of  the  three 
control  methods  described  above:  the 
enclosed  cylinder/HEPA  vacuum  system,  the 
compressed  air/solvent  method,  or  the  spray 
can/solvent  mist  system. 

Appendix  G  to  51915  1001 — Substance 
Technical  Information  for  Astnistos — Son- 
Mandatory 

/.  Substance  Identipcation 

A.  Substance:  "Asbestos"  is  the  name  of  a 
class  of  magnesium-silicate  minerals  that 
occur  in  fibrous  form.  Minerals  that  are 
included  in  this  group  are  chrysotile, 
crocidolite,  amosite,  tremolite  asbestos, 
anthophyllite  asbestos,  and  actinolite 
asbestos. 

B.  Asbestos  is  used  in  the  manufacture  of 
heat-resistant  clothing,  automatlve  brake  and 
clutch  linings,  and  a  variety  of  building 
materials  including  floor  tiles,  roofing  felts, 
ceiling  tiles,  asbestos-cement  pipe  and  sheet, 
and  fire-resistant  drywall.  Asbestos  is  also 
present  in  pipe  and  boiler  insulation 
materials,  and  in  sprayed-on  materials 
located  on  beams,  in  crawlspaces,  and 
between  walls. 

C  The  potential  for  a  product  containing 
asbestos  to  release  breatheable  fibers  depends 
on  its  degree  of  friability.  Friable  means  that 
the  material  can  be  crumbled  with  hand 
pressure  and  is  therefore  likely  to  emit  fibers. 
The  fibrous  or  fluffy  sprayed-on  materials 
used  for  fireproofing,  insulation,  or  sound 
proofing  are  considered  to  be  friable,  and 
they  readily  release  airtxjme  fibers  if 
disturbed.  Materials  such  as  vinyl-asbestos 
floor  tile  or  roofing  felts  are  considered 
nonfriable  and  generally  do  not  emit  airborne 
fibers  unless  subjected  to  sanding  or  sawing 
operations.  Asbestos-cement  pipe  or  sheet 
can  emit  airborne  fibers  if  the  materials  are 
cut  or  sawed,  or  if  they  are  broken  during 
demolition  operations. 

D.  Permissible  exposure:  Exposure  to 
airborne  asbestos  fibers  may  not  exceed  0.2 
fibers  per  cubic  centimeter  of  air  (0.2  £/cc) 
averaged  over  the  8-hour  workday. 

/;.  Health  Hazard  Data 

A.  Asbestos  can  cause  disabling  respiratory 
disease  and  various  types  of  cancers  if  the 
fibers  are  inhaled.  Inhaling  or  ingesting  fibers 
from  contaminated  clothing  or  skin  can  also 
result  in  these  diseases.  The  symptoms  of 
these  diseases  generally  do  not  appear  for  20 
or  more  years  after  initial  exposure. 

B.  Exposure  to  asbestos  has  been  shown  to 
cause  lung  cancer,  mesothelioma,  and  cancer 
of  the  stomach  and  colon.  Mesothelioma  is  a 
rare  cancer  of  the  thin  membrane  lining  of 
the  chest  and  abdomen.  Symptoms  of 
mesothelioma  include  shortness  of  breath. 
pain  in  the  walls  of  the  chest,  and/or 
abdominal  pain. 


///.  Respirators  and  Protective  Qothing 

A  Respirators  You  are  required  to  wear  a 
respirator  when  performing  tasks  that  result 
in  asbestos  exposure  that  exceeds  the 
pemiissible  exposure  limit  (PEL)  of  0.2  f/cc 
These  conditions  can  occur  while  your 
employer  is  in  the  process  of  installing 
engineering  controls  to  reduce  asbestos 
exposure,  or  where  engineering  controls  are 
not  feasible  to  reduce  asbestos  exposure.  Air- 
purifying  respirators  equipped  with  a  high- 
efficiency  particulate  air  (HEP.^)  filter  can  be 
used  where  ai."borne  asbestos  fiber 
concentrations  do  not  exceed  2  f/cc; 
otherwise,  air-supplied,  positive-pressure, 
full  facepiece  respirators  must  be  used. 
Disposable  respirators  or  dust  masks  are  not 
permitted  to  be  used  for  asbestos  work.  For 
effective  protection,  respirators  must  fit  your 
face  and  head  snugly.  Your  employer  is 
required  to  conduct  fit  tests  when  you  are 
first  assigned  a  respirator  and  every  6  months 
thereafter.  Respirators  should  not  be 
loosened  or  removed  in  work  situations 
where  their  use  is  required. 

B  Protective  Clothing:  You  are  required  to 
wear  protective  clothing  in  work  areas  where 
asbestos  fiber  concentrations  exceed  the 
permissible  exposure  limit  (PEL)  of  0.2  £/cc 
to  prevent  contamination  of  the  skin.  Where 
protective  clothing  is  required,  your 
employer  must  provide  you  with  clean 
garments.  Unless  you  are  working  on  a  large 
asbestos  removal  or  demolition  project,  your 
employer  must  also  provide  a  change  room 
and  separate  lockers  for  your  street  clothes 
and  contaminated  work  clothes.  If  you  are 
working  on  a  large  asbestos  removal  or 
demolition  project,  and  where  it  is  feasible  to 
do  so,  your  employer  must  provide  a  clean 
room,  shower,  and  decontamination  room 
contiguous  to  the  work  area.  When  leaving 
the  work  area,  you  must  remove 
contaminated  clothing  before  proceeding  to 
the  shower.  If  the  shower  is  not  adjacent  to 
the  work  area,  you  must  vacuum  your 
clothing  before  proceeding  to  the  change 
room  and  shower.  To  prevent  inhaling  fibers 
in  contaminated  change  rooms  and  showers, 
leave  your  respirator  on  until  you  leave  the 
shower  and  enter  the  clean  change  room. 

IV.  Disposal  Procedures  and  Cleanup 

A  Wastes  that  are  generated  by  processes 

where  asbestos  is  present  include: 

1  E.Tipty  asbestos  shipping  containers. 

2  Process  wastes  such  as  cuttings, 
trimmings,  or  reject  material. 

3.  Housekeeping  waste  from  sweeping  or    ■ 
vacuuming. 

4  Asi^stos  fireproofing  or  insulating 
material  that  is  removed  from  buildings. 

5-  Building  products  that  contain  asbestos 
removed  during  building  renovation  or 
demolition. 

6.  Contaminated  disposable  protective 
clothing. 

B.  Empty  shipping  bags  can  be  flattened 
under  exhaust  hoods  and  packed  into  airtight 
containers  for  disposal  Empty  shipping 
dr^ms  are  difficult  to  clean  and  should  be 
sealed. 

C  Vacuum  bags  or  disposable  paper  filters 
should  not  be  cleaned,  but  should  be  sprayed 
with  a  fine  wafer  mist  and  placed  into  a 
labeled  waste  container. 
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D.  Process  waste  and  housekeeping  waste 
should  be  wetted  with  water  or  a  mixture  of 
water  and  surfactant  prior  to  packaging  in 
disposable  containers. 

E.  Material  containing  asbestos  that  is 
removed  from  buildings  must  be  disposed  of 
in  leak-tight  6-mil  thick  plastic  bags,  plastic- 
lined  cardboard  containers,  or  plastic-lined 
metal  containers.  These  wastes,  which  are 
removed  while  wet,  should  be  sealed  in 
containers  before  they  dry  out  to  minimize 
the  release  of  asbestos  fibers  during  handling. 

V.  Access  to  Information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  standard  and  appendices  for  asbestos.  In 
addition,  your  employer  must  instruct  you  in 
the  proper  work  practices  for  handling 
materials  containing  asbestos,  and  the  correct 
use  of  protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  asbestos. 
You  or  your  representative  has  the  right  to 
observe  employee  measurements  and  to 
record  the  results  obtained.  Your  employer  is 
required  to  inform  you  of  your  exposure,  and, 
if  you  are  exposed  above  the  permissible 
limit,  he  or  she  is  required  to  inform  you  of 
the  actions  that  are  being  taken  to  reduce 
your  exposure  to  within  the  permissible 
limit. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medicaJ 
examinations.  These  exposure  records  must 
be  kept  for  at  least  thirty  (30)  years.  Medical 
records  must  be  kept  for  the  period  of  your 
employment  plus  thirty  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  your 
physician  or  designated  representative  upon 
your  written  request. 

AppendiA  H  to  §  1915  1001— Medical 
Surveillance  Gujdelinp<i  for  .Asbestos  Non- 
Mandatory 

/.  Route  of  Entry  Inhalation,  Ingestion 
II.  Toxicology 

Clinical  evidence  of  the  adverse  effects 
associated  with  exposure  to  asbestos  is 
present  in  the  form  of  several  well-conducted 
epidemiological  studies  of  occupationally 
exposed  workers,  family  contacts  of  workers, 
and  persons  living  near  asbestos  mines. 
These  studies  have  shown  a  definite 
association  between  exposure  to  asbestos  and 
an  increased  incidence  of  lung  cancer, 
pleural  and  peritoneal  mesothelioma, 
gastrointestinal  cancer,  and  asbestosis.  The 
latter  IS  a  disabling  fibrotic  lung  disease  that 
is  caused  only  by  exposure  to  asbestos. 
E,Kposure  to  asbestos  has  also  been  associated 
with  an  increased  incidence  of  esophageal, 
kidney,  larj-ngeal.  phan,-ngeal,  and  buccal 
cavity  cancers.  As  with  other  known  chronic 
occupational  diseases,  disease  associated 
with  asbestos  generally  appears  about  20 
years  following  the  first  occurrence  of 
e.xposure:  There  are  no  known  acute  effects 
associated  with  exposure  to  asbestos. 

Epidemiological  studies  indicate  that  the 
risk  of  lung  cancer  among  exposed  workers 
who  smoke  cigarettes  is  greatly  increased 
over  the  risk  of  lung  cancer  among  non- 
exposed  smackers  or  exposed  ncnsmokers. 


These  studies  suggest  that  cessation  of 
smoking  will  reduce  the  risk  of  lung  cancer 
for  a  person  exposed  to  asbestos  but  will  not 
reduce  it  to  the  same  level  of  risk  as  that 
existing  for  an  exposed  worker  who  has 
never  smoked. 

m.  Signs  and  Symptoms  of  Exposure-Related 
Disease 

The  signs  and  symptoms  of  lung  cancer  or 
gastrointestinal  cancer  induced  by  exposure 
to  asbestos  are  not  unique,  except  that  a  chest 
X-ray  of  an  exposed  patient  with  lung  cancer 
may  show  pleural  plaques,  pleural 
calcification,  or  pleural  fibrosis.  Symptoms 
characteristic  of  mesothelioma  include 
shortness  of  breath,  pain  in  the  walls  of  the 
chest,  or  abdominal  pain.  Mesothelioma  has 
a  much  longer  latency  period  compared  with 
lung  cancer  (40  years  versus  15-20  years), 
and  mesothelioma  is  therefore  more  likely  to 
be  found  among  workere  who  were  first 
exposed  to  asbestos  at  an  early  age. 
Mesothelioma  is  always  fatal. 

Asbestosis  is  pulmonary  fibrosis  caused  by 
the  accumulation  of  asbestos  fibers  in  the 
lungs.  Symptoms  include  shortness  of  breath, 
coughing,  fatigue,  and  vague  feelings  of 
sickness.  When  the  fibrosis  worsens, 
shortness  of  breath  occurs  even  at  rest.  The 
diagnosis  of  asbestosis  is  based  on  a  history 
of  exposure  to  asbestos,  the  presence  of 
characteristic  radiologic  changes,  end- 
inspiratory  crackles  (rales),  and  other  clinical 
features  of  fibrosing  limg  disease.  Pleural 
plaques  and  thickening  are  observed  on  X- 
rays  taken  during  the  early  stages  of  the 
disease.  Asbestosis  is  often  a  progressive 
disease  even  in  the  absence  of  continued 
exposure,  although  this  appears  to  be  a 
highly  individualized  characteristic.  In 
severe  cases,  death  may  be  caused  by 
respiratory  or  cardiac  failure. 

IV.  Surveillance  and  Preventive 
Considerations 

As  noted  above,  exposure  to  asbestos  has 
been  linked  to  an  increased  risk  of  lung 
cancer,  mesothelioma,  gastrointestinal 
cancer,  and  asbestosis  among  occupationally 
exposed  workers.  Adequate  screening  tests  to 
determine  an  employee's  potential  for 
developing  serious  chronic  diseases,  such  as 
cancer,  from  exposure  to  asbestos  do  not 
presently  exist  However,  some  tests, 
particularly  chest  X-rays  and  pulmonary 
function  tests,  may  indicate  that  an  employee 
has  been  overexposed  to  asbestos  increasing 
his  or  her  risk  of  developing  exposure-related 
chronic  diseases.  It  is  important  for  the 
physician  to  become  familiar  with  the 
operating  conditions  in  which  occupational 
exposure  to  asbestos  is  likely  to  occur.  This 
is  particularly  im.portant  m  evaluating 
medical  and  work  histories  er.d  in 
conducting  physical  examinations.  When  an 
active  employee  has  been  identified  as 
having  been  overexposed  to  asbestos. 
measures  taken  by  the  employer  to  eliminate 
or  mitigate  hirther  exprnsure  should  also 
lower  the  risk  of  serious  long-term 
consequences 

The  em.ployer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed  to 
asbestos  at  or  above  the  action  level  (0.1  fiber 


per  cubic  centimeter  of  auj  An  examinations 
and  procedures  must  be  performed  by  or 
under  the  supervision  of  a  licensed 
physician,  at  a  reasonable  time  and  place, 
and  at  no  cost  to  the  employee. 

Although  broad  latitude  is  given  to  the 
physician  in  prescribing  specific  tests  to  be 
included  in  the  medical  surveillance 
program,  OSHA  requires  inclusion  of  the 
following  elements  in  the  routine 
examination: 

(i)  Medical  and  work  histories  with  special 
emphasis  directed  to  symptoms  of  the 
respiratory  system,  cardiovascular  system, 
and  digestive  tract. 

(ii)  Completion  of  the  respiratory  disease 
questionnaire  contained  in  Appendix  D. 

(iii)  A  physical  examination  including  a 
chest  roentgenogram  and  pulmonary  function 
test  that  includes  measurement  of  the 
employee's  forced  vital  capacity  (FVC)  and 
forced  expiratory  volume  at  one  second 
(FEV,). 

(iv)  Any  laboratory  or  other  test  that  the 
examining  physician  deems  by  sound 
medical  practice  to  be  necessary. 

The  employer  is  required  to  make  the 
prescribed  tests  available  at  least  annually  to 
those  employees  covered;  more  often  than 
specified  if  recommended  by  the  examining 
physician;  and  upon  termination  of 
employment 

"The  employer  is  required  to  provide  the 
physician  with  the  following  information:  A 
copy  of  this  standard  and  appendices:  • 
description  of  the  mployee's  duties  as  they 
relate  to  asbestos  exposure;  the  employee's 
representative  level  of  exposure  to  asbestos; 
a  description  of  any  personal  protective  and 
respiratory  equipment  used;  and  information 
from  previous  medical  examinations  of  the 
affected  employee  that  is  not  otherwise 
available  to  the  physician.  Making  this 
information  available  to  the  physician  will 
aid  in  the  evaluation  of  the  employee's  health 
in  relation  to  assigned  duties  and  fitness  to 
wear  personal  protective  equipment,  if 
required. 

The  employer  is  required  to  obtain  a 
written  opinion  bom  the  examining 
physician  containing  the  results  of  the 
medical  examination;  the  physician's 
opinion  as  to  whether  the  employee  has  any 
detected  medical  conditions  that  would  place 
the  employee  at  an  increased  risk  of 
exposure-related  disease;  any  recommended 
limitations  on  the  employee  or  on  the  use  of 
personal  protective  equipment:  and  a 
statement  that  the  employee  has  been 
informed  by  the  physician  of  the  results  of 
the  medical  examination  and  of  any  medical 
conditions  related  to  asbestos  exposure  that 
require  further  explanation  or  treatment.  This 
written  opinion  must  not  reveal  specific 
findings  or  diagnoses  unrelated  to  expKisura 
to  asbestos,  and  a  copy  of  the  opinion  must 
be  provided  to  the  affected  employee. 

Append u  1  u>  §  l9Ti  ifKii- Smoldng 

f  ^'Asa'if.n  Prtifira.Ti  InfurrT-.s!  ii,;n  For 
.^sr^p<.Ios — ,\ijri  Maiiaatorj 

The  following  organizations  provide 
smoking  cessation  information  and  program 
material. 

1.  The  National  Cancer  Institute  operates  a 
toll-free  Cancer  Information  Service  [CIS] 
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with  crair.ed  pfrsonnel  tn  ho'ip  you  r^il  1- 
BOO-t-CANCEX*  to  reach  the  CIS  office 
ser.';rrg  v~>j  ar-ea,  or  vvrite'  Office  of  Cancer 
Con-jr.uri-arions,  Saf:or..3l  Cancer  Institute, 
Nat:  n,  :--■'  'j-e*  cf  Hea.th.  Bunding  31, 
Ro':m  10A24.  Be'.rif^da.  M,ir>'iand  20892. 

2  A.T.ar'.ca.'j  Cancer  Sociery.  3340 

Peach '.r"^  Roa.j.  NE.,  Atiar^fa,  G«orgia  30062. 
(-1041  320-33,.U. 

The  Amencan  Cancer  Society  (ACS)  is  a 
voluntary  organization  composed  of  58 
divisions  and  3.100  local  units.  Through 
"The  Grpa!  A.-nerican  Smokeout"  in 
November,  the  annual  Cancer  Crusade  in 
April,  and  numerous  educational  materials, 
ACS  faeips  pecp.e  learn  about  the  health 
hazards  of  sc:..ii.ing  and  become  successhil 
ex-5n'.okprs. 

3  .A.-nerican  Heart  Association,  7320 
Cr»env;;ie  .Avenue,  Dallas,  Texas  73231, 
(2:4    750-5300. 

The  Arr.erican  Heart  Association  (AHA)  is 
a  voi'dntary  organization  with  130.000 
iT-.embers  (physicians,  scientists,  and 
i-v.-personsl  in  55  sta'e  and  regional  groups. 
AHA  produces  a  variety  of  publications  and 
audiovisuai  materials  about  the  effects  ::f 
s.Tioiting  en  'he  heart.  AH.,A  aiso  has 
developed  a  g-uidebock  for  incorporating  a 
weight-ccr.trol  component  into  smoking 
cessation  programs. 

4,  A.nier'.can  Lung  Association,  1740 
Broadway.  New  York,  New  York  10019,  (212) 
245-8000 

A  voluntary  organization  of  7,500  members 
(physicians,  nurses,  and  laypersons),  the 
Amencan  Lung  .Association  (AL-M  conducts 
numerous  public  information  programs  about 
the  health  effect  of  smoking  ALA  has  59 
state  and  85  local  uni's  The  organiza'-.on 
actively  rupports  legislation  and  information 
campaigns  for  non-sm.okers'  ngh's  and 
provides  help  for  smokers  who  want  to  qtiit, 
for  example,  through  "Freedom  From 
Sm.okmg,"  a  self-help  smoking  cessation 
program. 

5.  Office  on  Smoking  and  Health,  U.S. 
Department  of  Health  and.  H'uman  Services, 
5600  Fishers  Line.  Park  Building,  Room  110. 
Rockville.  Marvland  20857. 

The  Office  on  Smoking  and  Health  (OSH) 
is  the  Department  of  Health  and  Human 
Ser.-;ces  lead  agency  m  smoiting  control. 
OSH  has  sponsored  distribution  of 
publications  on  smcking-realted  topics,  such 
as  free  f.vors  on  relapse  after  i.iitial  quitting, 
helping  a  fnend  or  famaiy  member  quit 
smoking,  the  heai'n  hazards  of  smcung.  and 
the  efff-^'s  of  parental  smoiung  on  teenagers. 

•In  H  '.whi.,  on  Oahu  call  524-1234  (call 
collect  tT'im  neighboring  islands). 

Spanish-speaJtmg  staff  memiwrs  a."? 
available  during  daytime  hours  to  callers 
from  the  fdlowmg  areas.  Califcrcia.  Florida, 
Geo.-gia.  Illinois.  .New  jersey  (area  code  210), 
New  York,  and  Taxas.  Consult  your  local 
telephone  directory  for  listings  of  local 
chap'ers. 

(Reporting  and  recordkeeping  requirements 
in  paragraphs  (d)(2),  (3),  (5),  and  (7),  (f)(2) 
and  (3)(i),  (j)(5),  (!).  and  fm.l  as  they  apply  to 
the  excursion  limit  have  been  approved  by 
the  Office  of  Management  and  Budget  under 
control  numbers  221B-0133  and  1218-0134. 
The  0MB  clearance  expires  or.  February  29, 
1992  J 


(Reporting  and  recordkeeping  requirements 
in  paragraph  (j)(5Kiv)(C)  have  received  0MB 
paperwork  clearance  under  0MB  clearance 
number  1218-0133.  The  0MB  clearance 
expires  on  April  30, 1993.) 
(Approved  by  the  Office  of  Management  and 
Bucket  under  control  number  1218-0133) 

§1915.1002     Coal  tar  p'tch  volatlles; 
InteTsretstion  of  term. 

.\5  used  in  §  1915.1000  (Table  Z-1), 
coal  tar  pitch  volatiles  include  the  fused 
polycyclic  hydrocarbons  which 
volatilize  from  the  distillation  residues 
of  coal,  petroleum  (excluding  asphalt), 
wood,  and  other  organic  matter.  Asphalt 
(CAS  8052-42-4,  and  CAS  64742-93-}) 
is  not  covered  imder  the  "coal  tar  pitch 
volatiles"  standard. 

§  1 9 1 5. 1 0C3     4-Ntlrobfpheny  I. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  any  area  in  whii  h  4- 
Nitrobiphenyl,  Chemical  Abstracts 
Service  Registry  Number  92933  is 
manufactured,  processed,  repackaged, 
released,  handled,  or  stored,  but  shall 
not  apply  to  trans-shipment  in  sealed 
containers,  except  for  the  labeling 
requirements  imder  paragraphs  (e)  (2), 
(3),  and  (4)  of  this  section. 

(2)  This  section  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 
than  0.1  percent  by  weight  or  voiunr.e  of 
4-Nitrobiphenyl. 

(b)  Definitions.  For  the  purposes  of 
this  section:  (1)  Absolute  filter  is  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0  3  [im 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  by  the 
employer. 

(3)  Clean  change  room  means  a  room 
where  employees  put  on  clean  clothing 
and/ or  protective  equipment  m  an 
environment  free  of  4-Nitrobiphenyl. 
The  clean  change  room  shall  be 
contiguous  to  and  have  an  entry  from  a 
shower  room,  when  the  shower  room 
faciUties  are  otherwise  required  in  this 
section. 

(4)  Closed  system  means  an  operation 
involving  4-Nitrobiphenyl  where 
containment  prevents  the  release  of  4- 
Nitrobiphenyl  into  regulated  areas,  non- 
regulated  areas,  or  the  external 
environment. 

(5)  Decontamination  means  the 
inactivation  of  4-Nitrobiphenyl  or  its 
safe  disposal. 

(6)  Director  means  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Health  and  Human  Services  to  art  for 
the  Director, 


(7)  Disposal  means  the  safe  removal  of 
4-.N'itTobiphenyl  from  the  work 
environment. 

(8)  Emergency  means  an  unforeseen 
circumstance  or  set  of  circumstances 
resulting  in  the  release  of  4- 
Nitrobiphenyl  which  may  result  in 
exposure  to  or  contact  with  4- 
Nitrobiphenyl. 

['^]  Exiem'al  environment  means  any 
environment  external  to  regulated  and 
nonregulated  areas. 

(10)  Isolated  system  nneans  a  fully 
enclosed  structure  other  than  the  vessel 
of  containment  of  4-Nitrobiphenyl, 
which  is  impervious  to  the  passage  of  4- 
Nitrobiphenyl,  and  which  would 
prevent  the  entry  of  4-Nitrobiphenyl 
into  regulated  a.''eas.  nonregulated  areas, 
or  the  external  environment,  should 
leakage  or  spillage  from  the  vessel  of 
containment  occur 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
face  velocity  of  150  feet  per  minute  with 
a  minimum  of  125  feet  per  minute; 
designed,  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  4-Nitrobiphenyl  within  the 
hood  does  not  require  the  insertion  of 
any  portion  of  any  employee's  body 
other  than  his  hands  and  arms. 

(12)  Nonregulated  area  m.eans  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(IS)  Open-vessel  system  means  an 
operation  involving  4-Nitrobiphenyl  m 
an  open  vessel,  which  is  not  in  an 
isolated  system,  a  laboratory  type  hood, 
nor  in  any  other  system  affording 
equivalent  protection  against  the  entry 
of  4-Nitrobiphenyl  into  regulated  areas, 
non-regulated  areas,  or  Lhe  external 
environment. 

(14)  Protective  clothing  means 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  4-Nitrobiphenyl. 

(15)  Regulated  area  means  an  area 
where  entry  and  exit  is  restricted  and 
controlled. 

(c)  "Requirements  for  areas  containing 
4-Nitrobiphenyl."  A  regulated  area  shall 
be  established  by  an  employer  where  4- 
Nitrobiphenyl  is  manufactured, 
processed,  used,  repackaged,  released, 
handled  or  stored.  All  such  areas  shall 
be  controlled  in  accordance  with  the 
requirements  for  the  following  category 
or  categories  describing  the  operation 
involved: 

(1)  Isolated  systems.  Employees 
working  with  4'-Nitrobiphenyi  wi±in  an 
isolated  system  such  as  a  "glove  box" 
shall  wash  their  hands  and  arms  upon 
completion  of  the  assigned  task  and 
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before  engaging  in  other  ac\:\i'u-<.  not 
associated  with  the  isolated  system. 

(2)  Closed  system  operation.  Within 
regulated  areas  where  4-Nitrobiphenyl 
IS  stored  in  sealed  containers,  or 
contained  in  a  closed  system,  including 
piping  systems,  with  any  sample  ports 
or  openings  closed  while  4- 
Nitrobiphenyl  is  contained  within;  (i) 
Access  shall  be  restricted  to  authorized 
employees  only; 

(li)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck 
upon  each  exit  from  the  regulated  areas, 
close  to  the  point  of  exit  and  before 
engaging  in  other  activities. 

13)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  (b)(13)  of  this 
section  are  prohibited. 

(4)  Transfer  from  a  closed  system, 
charging  or  discharging  point 
operations,  or  otherwise  opening  a 
closed  system.  In  operations  involving 
"laboratory  type  hoods,"  or  in  locations 
where  4-Nitrobiphenyl  is  contained  in 
an  otherwise  "closed  system,"  but  is 
transferred,  charged,  or  discharged  into 
other  normally  closed  containers,  the 
provisions  of  this  subparagraph  shall 
apply. 

(i)  Access  shall  be  restricted  to 
authorized  employees  only; 

(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas, 
nonregulated  areas  or  the  external 
environment  unless  decontaminated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  local  exhaust 
system. 

(iii)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  protective  clothing  (smocks, 
coveralls,  or  long-sleeved  shirt  and 
pants),  shoe  covers  and  gloves  prior  to 
entering  the  regulated  area. 

(iv)  Employees  engaged  in  4- 
Nitrobiphenyl  handling  operations  shall 
be  provided  with  and  required  to  wear 
and  use  a  half-face,  filter-type  respirator 
for  dusts,  mists,  and  fumes,  in 
accordance  with  §  1910.134.  A 
respirator  affording  higher  levels  of 
protection  may  be  substituted. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  equipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 


identified,  as  required  under  paragraphs 
(e)  (2),  (3),  and  (4)  of  this  section. 

(vi)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck  on 
each  exit  from  the  regulated  area,  close 
to  the  point  of  exit,  and  before  engaging 
in  other  activities. 

(vii)  Employees  shall  be  required  to 
shower  after  the  last  exit  of  the  day. 

(viii)  Drinking  fountains  are 
prohibited  in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment,  or 
any  operations  involving  work  in  an 
area  where  direct  contact  with  4- 
Nitrobiphenyl  could  result,  each 
authorized  employee  entering  that  area 
shall: 

(i)  Be  provided  with  and  required  to 
wear  clean,  impervious  garments, 
including  gloves,  boots  and  continuous- 
air  supplied  hood  in  accordance  with 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(lii)  Be  required  to  shower  upon 
removing  the  protective  garments  and 
hood. 

(d)  General  regulated  area 
requirements. 

(1)  [Reserved] 

(2)  Emergencies.  In  an  emergency, 
immediate  measures  including,  but  not 
limited  to,  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii),  (iii).  (iv),  and 
(v)  of  this  section  shall  be  implemented. 

(i)  The  potentially  affected  area  shall 
be  evacuated  as  soon  as  the  emergency 
has  been  determined. 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumption 
of  normal  operations. 

(iii)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affected  area  at  the  time  of 
the  emergency.  A  report  of  the  medical 
surveillance  and  any  treatment  shall  be 
included  in  the  incident  report,  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(iv)  Where  an  employee  has  a  known 
contact  with  4-Nitrobiphenyl  such 
employee  shall  be  required  to  shower  as 
soon  as  possible,  unless  contraindicated 
by  physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (f)(2)  of  this  section. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 


products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas. 

(ii)  Where  employees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(iii)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
§  1910.141(d)(3). 

(iv)  Where  employees  wear  protective 
clothing  and  equipment,  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §  1910.141(e),  for  the  number  of 
such  employees  required  to  change 
clothes. 

(v)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Contamination  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  under 
pressure  negative  with  respect  to 
nonregulated  areas.  Local  exhaust 
ventilation  may  be  used  to  satisfy  this 
requirement.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulated  areas  or 
the  elhemal  environment. 

(iii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  4-Nitrobiphenyl  from  the 
surfaces  of  materials,  equipment  and  the 
decontamination  facility. 

(iv)  Dry  sweeping  and  dry  mopping 
are  prohibited. 

(e)  Signs,  information  and  training— 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend: 

CANCER-SUSPECT  AGENT 
AUTHORIZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend: 

CANCER-SUSPECT  AGENT  EXPOSED  IN  THIS 
AREA 

IMPERVIOUS  SUIT  INCLUDING  GLOVES.  BOOTS, 
AND  AIR-SUPPLIED  HOOD  REQUIRED  AT  ALi 
TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to.  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  4-Nitrobiphenyl  and 
containers  required  under  paragraphs 
(c)(4)(v)  and  (c)(6)(vii)(B),  and 
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(c)(6)(vui)iB)  of  this  section  which  are 
accessible  only  to,  and  handled  or.iv  by, 
authorized  empioyees,  or  bv  other 
employees  trained  m  accordance  vv;th 
paragraph  lei(5)  of  th.s  section,  may 
have  contents  identification  Umited  to  a 
generic  or  proprietary  name,  or  other 
proprietarv  identification,  of  the 
carcinogen  and  percent 

(i\]  Containers  of  4-NiL'obiphenyl  and 
containers  required  under  paragraphs 
(c;'4!''vj.  (c!f6]!vn;!B],  and  (c)(6)(viii)(B) 
of  this  section  which  are  accessible  to, 
or  handled  bv  employees  other  than 
authorized  employees  or  employees 
trained  in  accordance  with  paragraph 
(e;('5l  of  this  sectiOn  shall  have  contents 
identification  whi;  h  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Service  Registry  number  as  listed  in 
paragraph  (a)(1)  of  this  section. 

(ill)  Containers  shall  have  the  warning 
words  'CANCER-SUSPECT  AGENT" 
displayed  im.mediateiy  under  or 
ad;acent  to  the  contents  identification. 

(iv)  Containers  which  have  4- 
Nitrobiphenyl  contents  wi'h  corrosive 
or  irritating  properties  shall  have  label 
statements  warning  of  such  hazards, 
noting,  if  appropriate,  particularly 
sensitive  or  affected  portions  of  the 
body 

(]')  Lett^nng  Lettering  on  signs  and 
instractions  required  by  paragraph  (e)(1) 
shall  be  a  m^inimium  letter  height  of  t 
inches  (5.08  cm)  Labels  on  contai.'iers 
required  under  this  section  shall  not  be 
less  than  Vj  the  size  of  the  largest 
lettenng  on  the  package,  and  not  less 
than  8  point  type  in  any  instance. 
Provided,  That  no  such  required 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  s,gn,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction 

(5)  Training  and  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  iimi'ed 

to  (A)  The  nature  of  the  carcinogenic 
hazards  of  4-Nitrobiphenyl,  including 
local  and  system,ic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  4-.\itrobiphenyl 
which  could  result  in  exposure; 

(C)  The  purpose  for  and  application  of 
the  medical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-examination, 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes. 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 


;Fl  The  employees  specific  role  in 
emergency  procedures, 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  4-Nitrobiphenyl; 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(i)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  famiUarized  with 
their  terms,  and  rehearsed  in  their 
application. 

(ill)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director. 

(f)  Reports — (1)  Operations.  Not  later 
than  March  1, 1974,  the  information 
required  in  paragraphs  (f)(1)  (i),  (ii),  (iii), 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director.  Any  changes  in  such 
information  shall  be  similarly  reported 
in  writing  within  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  in-plant 
location  of  the  area(s)  regulated  and  the 
address  of  each  regulated  area. 

(ii)  The  name(s)  and  other  identifying 
information  as  to  the  presence  of  4- 
Nitrobiphenyl  in  each  regulated  area. 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  4- 
Nitrobiphenyl  is  present  in  each 
regulated  area;  e.g.  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled. 

(2)  Incidents.  Incidents  which  result 
in  the  release  of  4-Nitrobiphenyl  into 
any  area  where  employees  may  be 
potentially  exposed  shall  be  reported  m 
accordance  with  this  paragraph  (i)  A 
report  of  the  occurrence  of  the  incident 
and  the  facts  obtainable  at  that  time 
including  a  report  on  any  medical 
treatment  of  affected  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director. 

(ii)  A  written  report  shall  be  filed  with 
the  nearest  OS'ti.A  Area  Director  within 
15  calendar  days  thereafter  and  shall 
include:  (A)  \  specification  of  the 
amount  of  material  released,  the  amount 
of  time  involved,  and  an  explanation  of 
the  procedure  used  m  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 


employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  implemented;  and 

(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medical  sur\-eil!ance.  At  no  cast  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemiented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Exammatmns  (i)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors, 

(ii)  Authorized  em.ployees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  tlian 
annually,  following  the  preassignment 
examination. 

(iii)  In  all  physical  examinations,  the 
examining  physician  shall  consider 
wliether  there  exist  conditions  of 
increased  risk,  including  reduced 
immunological  competence,  those 
undergoing  treatment  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking. 

(2)  Records,  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such"  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  employment.  Upon 
termination  of  tiie  employee's 
employment,  including  retirement  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  successor, 
records,  or  notarized  true  copies  thereof, 
shjll  be  forwarded  by  registered  mail  to 
the  Director. 

(ii)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  the  .Assistant 
Secretary  in  accordance  with  29  CFR 
1915.1120  (a)-(e)  and  (gWO-  These 
records  shall  also  be  provided  upon 
request  to  the  Director. 

(iii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statement  of  the  employee's  suitability 
for  employment  in  the  specific 
exposure. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0085) 
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§1915.1004    alphfl-Naphthylamine. 

(a)  Scope  and  application  (1]  This 
section  applies  to  any  area  in  which 
alpha-Naphthylamine.  Chemical 
Abstracts  Service  Registry  Number 
134327  is  manufact-iired,  processed. 
repackaged,  released,  handled,  or 
stored,  b-jt  shall  not  apply  tn  trans- 
shipment m  sealed  containers,  except 
for  the  labeling  requirements  under 
paragraphs  (e)  (2),  (3),  and  [4]  cf  this 
se-^tion, 

(2)  This  s9<:tion  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 
than  1  0  percent  by  weight  or  volume  of 
alpha-Naphthylamme 

(1)  This  section  w:ii  not  apply  to 
operations  involving  the  destructive 
distillation  of  carbonacj^ous  matenals 
such  as  occurs  in  coke  ovens 

fb)  Definitions  For  the  purposes  of 
this  section:  il)  Absolute  filter  is  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0.3n.na 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  bv  the 
em.ployer. 

(3)  Clean  change  rc'om  means  a  room 
where  em.ployees  put  on  clean  clothing 
and/or  protective  equipment  in  an 
environment  free  of  alpha- 
Naphthylamine  The  Clean  change  room 
shall  be  contiguous  to  and  have  an  entry 
from  a  shower  room,  when  the  shower 
room  facihties  are  otherwise  required  in 
this  section, 

(4)  Closed  syytem  means  an  operation 
involving  alpha-Naphthyiamine  where 
containment  prevents  the  release  of 
alpha-Naphthylamme  into  regulated 
areas,  nonregulated  areas,  or  the 
external  environment. 

(5)  Decontamination  means  the 
inactivation  of  alpha-Naphthvlamine  or 
its  safe  disposal 

(6)  Director  means  the  Director 
National  Institute  for  Ocxnjpational 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretar>'  of 
Health  and  Human  Services  to  aci  for 
the  Director. 

(7)  Disposal  means  the  safe  removal  of 
alpha-Naphthylamine  from  the  work 
environment. 

(8)  Emergency  means  an  unforeseen 
circumstance  or  set  of  circumstances 
resulting  in  the  release  of  alpha- 
Naphthyiamine  which  may  result  in 
exposure  to  or  contact  with  alpha- 
Naphthylamine 

(9)  External  environment  means  any 
environment  externa!  to  regulated  and 
nonregulated  areas 

(10)  Isolated  system  means  a  fully 
enclosed  structure  other  than  the  vessel 
of  containment  of  alpha- 


Naphlhyiamine.  which  is  impervious  to 
the  passage  of  alpha-Naphthylamine, 

and  which  would  prevent  the  entry  of 
alpha-NaphtJiylamine  into  regulated 
areas,  nonregulated  areas,  or  the 
external  environment,  should  leakage  or 
spi  Jage  from  the  vessel  of  containment 
occur. 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  Unear 
face  velocity  of  150  feet  per  minute  with 
a  rr  inimum  of  125  feet  per  minute: 
nr^,k;ned  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  alpha-Naphthylamme  within 
the  h(X>d  dr^s  not  require  the  insertion 
of  any  portion  of  any  employee  s  body 
other  than  his  hands  and  a.'-ms. 

(12)  Nonregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entr\  and  exit  is  neither 
restricted  nor  controlled. 

113]  Opfn-vessel  system  means  an 
operation  involving  alpha- 
Naphthylamme  m  an  open  vessel. 
which  is  not  m  an  isolated  system,  a 
laboratorv-  t\-pe  hood,  nor  in  any  other 
systen.  affording  equivalent  protection 
against  the  entr}'  of  alpha- 
Naphinylamme  into  regulated  areas. 
nonregulated  areas,  or  the  external 
environment 

(14)  Protective  clothing  means 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  alpha-Naphthylamine. 

(15)  Regulated  area  means  an  area 
where  entry  and  e'<Jt  is  nsstnded  fmd 
controlled. 

_(c)  Requirements  for  areas  cnnt::!ning 
alpha-Naphthylaminp.  A  regulated  ar>;i 
shall  be  established  by  an  employer 
where  alpha-Naphthylamine  is 
manufactured,  processed,  used, 
repackaged  n-ieased,  handled  or  stored. 
Ail  such  areas  shall  be  controlled  in 
accordance  with  the  requirements  for 
the  following  category  or  categories 
describing  the  operation  involved: 

(1)  Isolated  systems.  Employees 
working  with  alpha-Naphthylamine 
w:thin  an  isolated  system,  such  as  a 
"glove  box"  shall  wash  their  hands  and 
arms  upon  completion  of  the  assigned 
task  and  hiefore  engaging  in  other 
activities  not  associated  with  the 
isolated  system 

f2]  Closed  system  operation.  Within 
regulated  areas  where  alpha- 
Naphthyiamine  is  stored  in  sealed 
containers,  or  contained  in  a  closed 
system,  including  piping  systems,  with 
any  sample  ports  or  openings  closed 
while  alpha-Naphthylamine  is 
contained  withm  (i)  Access  shall  be 
restricted  to  authorized  employees  only; 


(ii)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck 
upon  each  exit  from  the  regulated  areas, 
close  to  the  point  of  exit  and  before 
engaging  in  other  activities. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  (b){l3)  of  this 
section  are  prohibited. 

(4)  Transfer  from  a  closed  system, 
charging  or  discharging  point 
operations,  or  otherwise  opening  a 
closed  system.  In  operations  involving 
"laboratory  t>'pe  hoods,"  or  in  locations 
where  alpha-Naphthylamine  is 
contained  in  an  otherwise  "closed 
system,"  but  is  transferred,  charged,  or 
discharged  into  other  normally  closed 
containers,  the  provisions  of  tnis 
subparagraph  shall  apply. 

(i)  Access  shall  be  restricted  to 
authorized  employees  only; 

(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas, 
nonregulated  areas  or  the  external 
environment  unless  decontaminated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  local  exhaust 
system. 

(iii)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  protective  clothing  (smocks, 
coveralls,  or  !ong-sleevwl  shirt  and 
pants),  and  sho^  rovers  and  gloves  prior 
to  enterina  h  ^'n'       .d  area. 

(iv)  Empn  }  w-s  e:  ^:>tged  in  alpha- 
Naphthylamine  handling  operations 
shall  be  provided  with  and  required  to 
v.  ear  and  use  a  half-face,  filter-type 
respirator  for  dusts,  mists,  and  fumes,  in 
accordance  with  §  1910.134.  A 
respirator  affording  hi^er  levels  of 
protection  may  be  substituted. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  eouipment  at  the  point  of  exit  and 
at  the  last  exist  of  the  day.  to  place  used 
clothing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)  (2).  (3).  and  (4)  of  this  section. 

(vi)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck  on 
each  exit  from  the  regulfl'i*t  H;»a.  close 
to  the  point  of  exit,  and  bwiore  engaging 
in  other  activities. 

(vii)  Employees  shall  be  required  to 
shower  after  the  last  exit  of  the  day. 

(viii)  Drinking  fountains  are 
prohibited  in  the  regulated  area. 
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(5)  Maintenance  and  decontamination 
act/'v7tjes  In  cleanup  of  leaits  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment,  or 
any  operations  involving  work  m  an 
area  where  direct  contact  with  alpha- 
Naphthylamine  could  result,  each 
aulhonzed  employee  entenn^  that  area 
shall: 

(i)  Be  provided  with  and  required  to 
wear  clean,  impervious  garments, 
including  gloves,  boots  and  continuous- 
air  supplied  hood  in  accordance  with 
§1910,134, 

(li)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(ill)  Be  required  to  shower  upon 
rem^oving  the  protective  garments  and 
hood. 

(d)  General  regulated  area 
requirements^ 

(1)  [Reserved] 

(2)  Emergencies  In  an  emergency. 
immediate  measures  including,  but  not 
limited  to,  the  requirements  of 
paragraphs  {d)(2)  (i),  (iij,  (iii).  (iv).  and 
(v)  of  this  section  shall  be  implemented 

(i)  The  potentially  affected  area  shall 
be  evacuated  as  soon  as  the  emergency 
has  been  determined. 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  ehmmated  and 
the  potentially  affected  areas  shall  be 
decontaminated  prior  to  the  resum.ption 
of  normal  operations. 

(ill)  Special  medical  surveillance  by  a 
physiaan  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affected  area  at  the  time  of 
the  emergency.  A  report  of  the  medical 
surveillance  and  any  treatment  shall  be 
included  in  the  incident  report,  m 
accordance  with  paragraph  lf)(2)  of  this 
section. 

(iv)  Where  an  employee  has  a  known 
contact  with  alpha-N'aphthylamme, 
such  employee  shall  be  required  to 
shower  as  soon  as  possible,  unless 
contraindicated  by  physical  injunes. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (fl(2)  of  tnis  section 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing. 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas 

(ii)  Where  employees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910  141(d)  (1)  and  (2)  (li)  through 
(vii). 

(iii)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 


shall  be  provided  m  accordance  with 
§1910  141(d)(3). 

(iv)  Where  employees  wear  protective 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  m  accordance 
with  §  1910  1411^1.  for  the  number  of 
such  employees  required  to  change 
clothes. 

(v)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Contamination  control  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  under 
pressure  negative  with  respect  to 
nonregulated  areas.  Local  exhaust 
ventilation  may  be  used  to  satisfy  this 
requirement  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

liij  Any  equipment,  material,  or  other 
item  taken  into  or  removed,from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulated  areas  or 
the  external  environment. 

(luj  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  alpha-Naphthylamine  from  the 
surfaces  of  materials,  equipment  and  the 
decontamination  facilitv- 

(iv)  Dry  sweeping  and  dry  mopping 
are  prohibited. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
'  shall  be  posted  with  signs  beanng  the 
legend; 

CASCER-SUSPECT  AGE.ST 
Ao'^HORiZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend; 

CANCER-SUSPECT  AGENT  EXPOSED  IN  THIS 

AREA 

MPEP'/IOUS  SUIT  INCLUDING  GLOVES,  BOOTS. 

AND  AlR. SUPPLIED  MOOD  REQUIRED  AT  AU. 

TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entenng  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  alpha-Naphthylamine 
and  containers  required  under 
paragraphs  (c)(4){v)  and  (c)(6){vii)(B), 
and  (c)(6)(viu)(B)  of  this  section  which 
are  accessible  only  to.  and  handled  only 
by.  authorized  employees,  or  by  other 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section,  may 
have  contents  identification  limited  to  a 
generic  or  proprietary  name,  or  other 
proprietary  identification,  of  the 
carcinogen  and  percent. 

(ii)  Containers  of  alpha- 
Naphthylamine  and  containers  required 


under  paragraphs  (c)(4)(v),  (c)(6)(vii)(B), 
and  (c)(6)(viii)(B)  of  this  section  which 
are  accessible  to,  or  handled  by, 
employees  other  than  authorized 
employees  or  employees  trained  in 
accordance  with  paragraph  (e)(5)  of  this 
section  shall  have  contents 
identification  which  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Service  Registry  number  as  listed  in 
paragraph  (a)(1)  of  this  section. 

(iii)  Containers  shall  have  the  warning 
words  "CANCER-SUSPECT  AGENT" 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  alpha- 
Naphthylamine  contents  with  corrosive 
or  irritating  properties  shall  have  label 
statements  warning  of  such  hazards, 
noting,  if  appropriate,  particularly 
sensitive  or  affected  portions  of  the 
body. 

(3)  Lettering.  Lettering  on  signs  and 
instructions  required  by  paragraph  (e)(1) 
of  this  section  shall  be  a  minimum  letter 
height  of  2  inches  (5.08  cm).  Labels  on 
containers  required  under  tliis  secrtion 
shall  not  be  less  than  Vz  the  size  of  the 
largest  lettering  on  the  package,  and  not 
less  than  8  point  type  in  any  instance: 
Provided,  That  no  such  required 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height. 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction. 

(5)  Training  and  indoctrination  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to;  (A)  The  nature  of  the  carcinogenic 
hazards  of  alpha-Naphthylamine. 
including  local  and  systemic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  alpha- 
Naphthylamine  which  could  result  in 
exposure; 

(C)  The  purpose  for  and  application  of 
the  medical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specific  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  alpha- 
Naphthylamine; 
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(H)  The  purpose  for  and  application 
of  specific  first  aid  procedurt-s  and 
practices; 

(I)  A  review  of  this  section  at  the 
emploj'ee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehearsed  in  their 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director. 

(f)  Reports— {I)  Operations.  Not  later 
than  March  1. 1974,  the  information 
required  in  paragraphs  (f)(1)  (i).  (ii),  (ui). 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director.  Any  changes  in  such 
information  shall  be  similarly  reported 
in  WTJting  within  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  in-plant 
location  of  the  area(s)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  The  name(s)  and  other  identify-ing 
information  as  to  the  presence  of  alpha- 
Naphthylamine  in  each  regulated  area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities,  and 

(iv)  The  rriaiiner  in  which  alpha^ 
Naphthyiamsne  is  present  in  e<'ich 
regulated  area,  eg  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled. 

(2)  Incidents.  Incidents  which  result 
m  the  relea.se  of  a!pha-Naphthviani:ne 
into  any  area  w  here  employees  may  be 
potentially  exposed  shall  be  reported  m 
accordance  with  this  subparav;raph 

(i)  A  report  of  the  occurrence  of  the 
incident  and  the  facts  obtainable  at  t>.at 
t;me  including  a  report  o.i  any  medical 
treatment  of  affected  employees  shall  ht' 
made  within  24  hours  to  the  nearest 
OSHA  Area  Dir«;tor 

(ii)  A  WTitten  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  withm 
15  calendar  days  thereafter  and  shai! 
include: 

(A)  A  specification  of  the  amount  of 
material  released,  the  amount  of  time 
involved,  and  an  explanation  of  the 
procedure  used  in  detemuning  this 
figure: 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  Implemented,  and 


(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medical  surveillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations,  (i)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  ocaipational 
background,  including  genetic  and 
environmental  factors. 

(ii)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  following  the  preassignment 
examination. 

(iii)  In  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  including  reduced 
immunological  competence,  those 
undergoing  treatment  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking, 

(2)  Records,  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  employment.  Upon 
tern". i.'ifit.on  r,'  th»''  errjtioyee's 


em  p. 


:iie;it,  iisi: 


ii.it;  retirement  or 


death,  or  in  the  event  t;.a!  ;;ia  employer 
ceases  business  w  it.n    i!  a  <; uccessor, 
records,  or  notan/eu  ;rje  i  jpies  thereof, 
shall  be  forwarded  by  registered  mail  to 
the  Director. 

(ii)  Records  requi.-tr'l  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  the  Assistant 
Secreiarv  in  accordance  with  29  CFR 
1915.1120  (a)-{e)  and  (g)-(i).  These 
records  shall  also  be  provided  upon 
re(juest  to  the  Director. 

(iii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statement  of  the  employee's  suitability 
for  employment  m  the  specific 
ejq)osure 

(Approved  by  the  Office  of  ManagBment  and 

Budget  u.'^.der  rcp.fml  number  121B-0084) 

§1915.1005    [Reservedl 

§1915.1006    Methyl  ctilCKomethy  etner. 
(a)  Scope  and  apphmtinn  { 1  :  This 
section  applies  to  anv  area  .n  v,  hich 
methyl  chloromethyi  ether.  Liiemical 


Abstracts  Service  Registry  Number 
107302  is  manufactured,  processed, 
repackaged,  released,  handled,  or 
stored,  but  shall  not  apply  to  trans- 
shipment in  sealed  containers,  except 
for  the  labeling  requirements  under 
paragraphs  (e)  (2),  (3),  and  (4)  of  this 
section. 

(2)  This  section  shall  not  apply  to 
solid  or  liqiiid  mixtures  containing  less 
than  0.1  percent  by  weight  or  volume  of 
methyl  chloromethyi  ether. 

(b)  Definitions.  For  the  purposes  of 
this  section;  (1)  Absolute  filter  is  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0.3  \LTa 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  by  the 
employer. 

(3)  Clean  change  room  means  a  room 
where  employees  put  on  clean  clothing 
andJot  protective  equipment  in  an 
environment  free  of  methyl 
chloromethyi  ether.  The  clean  change 
room  shall  be  contiguous  to  and  have  an 
entry  from  a  shower  room,  when  the 
shower  room  facilities  are  otherwise 
reouired  in  this  section. 

(4)  Closed  system  means  an  operation 
involving  methyl  chloromethyi  ether 
where  containment  prevents  the  release 
of  methyl  chloromethyi  ether  into 
regulated  areas,  nonregulated  areas,  or 
the  external  environment. 

(5)  Decontamination  means  the 
inactivation  of  methyl  chloromethyi 
ether  or  its  safe  disposal. 

(6)  D/recfor  means  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Health  and  Human  Services  to  act  for 
the  Director. 

(7)  Disposal  means  the  safe  removal  of 
methyl  chloromethyi  ether  from  the 
work  environment. 

(8)  Emergency  means  an  unforeseen 
circumstance  or  set  of  circumstances 
resulting  in  the  release  of  methyl 
chloromethyi  ether  which  may  result  in 
exposure  to  or  contact  with  methyl 
chloromethyi  ether. 

(9)  External  environment  means  any 
environment  external  to  regulated  and 
nonregulated  areas. 

(10)  Isolated  system  means  a  fully 
enclosed  structure  other  than  the  vessel 
of  contaiiunent  of  methyl  chloromethyi 
ether,  which  is  impervious  to  the 
passage  of  methyl  chloromethyi  ether, 
and  which  would  prevent  the  entry  of 
methyl  chloromethyi  ether  into 
regulated  areas,  nonregulated  areas,  or 
the  external  environment,  should 
leakage  or  spillage  from  the  vessel  of 
containment  occur. 
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(11)  Libarfitory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
fare  velocity  of  150  feet  per  minute  with 
a  minimum  of  125  feet  per  minute; 
designed,  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  methyl  chloromethyl  ether 
withm  the  hood  does  not  require  the 
insertion  of  any  portion  of  any 
employee's  body  other  than  his  hands 
and  arms. 

(12)  S'nnregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  means  an 
operation  involving  methyl 
chloromethyl  ether  in  an  open  vessel. 
which  is  not  in  an  isolated  system,  a 
laboratory  type  hood,  nor  in  any  other 
system  affording  equivalent  protection 
against  the  entry  of  methyl 
chloromethyl  ether  into  regulated  areas, 
nonregulated  areas,  or  the  external 
environment. 

(14)  Protective  clothing  means 
clothing  designed  to  proteci  an 
employee  against  contact  with  or 
exposure  to  methyl  chloromethyl  ether. 

(15)  Regulated  area  means  an  area 
where  entry  and  exit  is  restricted  and 
controlled. 

(c)  Requirements  for  areas  containing 
methyl  chloromethyl  ether.  A  regulated 
area  shall  be  established  by  an  employer 
where  methyl  chloromethyl  ether  is 
manufactured,  processed,  used, 
repackaged,  released,  handled  or  stored. 
All  such  areas  shall  be  controlled  in 
accordance  with  the  requirements  for 
the  following  category  or  categories 
describing  the  operation  involved: 

(1)  Isolated  systems.  Employees 
working  with  methyl  chloromethyl 
ether  within  an  isolated  system,  such  as 
a    glove  box"  shall  wash  their  hands 
and  arms  upon  completion  of  the 
assigned  task  and  before  engaging  in 
other  activities  not  associated  with  the 
isolated  system. 

(2)  Closed  system  operation.  Within 
regulated  areas  where  methyl 
chloromethyl  ether  is  stored  in  sealed 
containers,  or  contained  in  a  closed 
system,  including  piping  systems,  with 
any  sample  ports  or  openings  closed 
while  methyl  chloromethyl  ether  is 
contained  within.  Access  shall  be 
restricted  to  authorized  employees  only. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  {b)(13)  of  this 
section  are  prohibited 

(4)  Transfer  from  a  closed  system, 
charging  or  discharging  point 
operations,  or  otherwise  opening  a 
closed  system.  In  operations  involving 


"laboratory  type  hoods,"  or  in  locations 
where  methyl  chloromethyl  ether  is 
contained  in  an  otherwise  "closed 
system."  but  is  transferred,  charged,  or 
discharged  into  other  normally  closed 
containers,  the  provisions  of  this 
subparagraph  shall  apply. 

(i)  Access  shall  be  restricted  to 
authorized  employees  only; 

(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas, 
nonregulated  areas  or  the  external 
environment  unless  decontaminated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  local  exhaust 
system. 

(iii)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  protective  clothing  (smocks, 
coveralls,  or  long-sleeved  shirt  and 
pants),  and  gloves  prior  to  entering  the 
regulated  area. 

(iv)  Employees  engaged  in  methyl 
chloromethyl  ether  handling  operations 
shall  be  provided  with  and  required  to 
wear  and  use  a  full-face,  supplied  air 
respirator,  of  the  continuous  flow  or 
pressure-demand  type,  in  accordance 
with  §1910.134. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  equipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day.  to  place  used 
clothing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)  (2).  (3).  and  (4)  of  this  section. 

(vi)  Ehnnking  fountains  are  prohibited 
in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment,  or 
any  operations  involving  work  in  an 
area  where  direct  contact  with  methyl 
chloromethyl  ether  could  result,  each 
authorized  employee  entering  that  area 
shall: 

(i)  Be  provided  with  and  required  to 
wear  clean,  impervious  garments, 
including  gloves,  boots  and  continuous- 
air  supplied  hood  in  accordance  with 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood: 

(iii)  Be  required  to  shower  upon 
removing  the  protective  garments  and 
hood. 


(d)  General  reguhtpd  area 
rpouirements. 
fl)  IReservedi 

(2)  Emergencies.  In  an  emergency, 
immediate  measures  including,  but  not 
limited  to,  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii),  (iii),  (iv),  and 
(v)  of  this  section  shall  be  implemented, 
(i)  The  potentially  affected  area  shall 
be  evacuated  as  soon  as  the  emergency 
has  been  determined. 

(ii)  Hazardous  conditions  created  by 
the  em.erxency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumption 
of  normal  operations. 

(ill)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affected  area  at  the  time  of 
the  emergency.  A  report  of  the  medical 
surveillance  and  any  treatment  shall  be 
included  in  the  incident  report,  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(iv)  Where  an  em.ployee  has  a  known 
contact  with  methyl  chloromethyl  ether, 
such  employee  shall  be  required  to 
shower  as  soon  as  possible,  unless 
contraindicated  by  physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (f!(2)  of  this  section. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas. 

(ii)  Where  employees  wear  protective 
clothing  and  equipment,  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §  1910.141(e),  for  the  number  of 
such  employees  required  to  change 
clothes. 

(iii)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(iv)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
§  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(v)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
§1910  141(d)(3). 

(4)  Contamination  control  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  under 
pressure  negative  with  respect  to 
nonregulated  areas.  Local  exhaust 
ventilation  may  be  used  to  satisfv'  this 
requirement.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed 

(ii)  Any  equipment,  material,  or  other 
Item  taken  into  or  removed  from  a 
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regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulsted  areas  or 
the  external  en%ironment, 

(iii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  methyl  chiorometjiyl  ether  from 
the  surfaces  of  materials,  equipment  and 
the  decontamination  faciUty. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend 

CANCEL  SjSPECT  agent 
AU"HOn:ZEC  PERSONNEL  ONLY 


(ii)  Entrances  to  regulated  areas 

containing  operations  covered  in 

paragraph  (c){5)  of  this  section  shall  be 

posted  with  signs  bearing  the  legend: 

CANCEB-SJSPEC"^  AGEN"^  EXPOSED  IN  THIS 
APEA 

iMPERViOuS  SUIT  INCLUDING  GLOVES,  BOOTS, 
AND  A, q  SUPPLIED  HOOD  REQUIRED  AT  ALL 
TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  m.ust  be  fo!lowed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  m.ethyl  chloromethyl 
ether  and  containers  required  under 
paragraphs  [c)(4}{v)  and  (c)(6)(vii)(B), 
and  (c)(6)(vui)lB)  of  this  section  which 
are  accessible  only  to,  and  handled  only 
by,  authorized  employees,  or  bv  other 
em.ployees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section  may  have 
contents  identification  limited  to  a 
generic  or  proprietary  name,  or  other 
proprietary  identification,  of  the 
carcinogen  and  percent. 

(ii)  Containers  of  methyl  chloromethyl 
ether  and  containers  required  under 
paragraphs  (c)(4l(v).  (c)(6){vii)(B).  and 
ic)(6)(viii)  (B)  of  this  section  which  are 
accessible  to.  or  handled  by.  employees 
other  than  authorized  e.mployees  or 
employees  trained  m  accordance  with 
paragraph  (e)(5)  of  this  section  shall 
have  contents  identification  which 
includes  the  full  chemical  name  and 
Chemical  Abstracts  Service  Registrv 
number  as  Usted  in  paragraph  {a](l)  of 
this  section 

(iii)  Containers  shall  have  the  warning 
words  "CANCER-SUSPECT  AGENT  ■ 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  methyl 
chloromethyl  ether  contents  with 
corrosive  or  irritating  properties  shall 
have  label  statements  warning  of  such 
hazards,  noting,  if  appropriate, 
particularly  sensitive  or  affected 
portions  of  the  body. 


(3)  Lettering  Lettering  on  signs  and 
instructions  required  by  paragraph  (e)(1) 
of  tnis  section  shai!  be  a  minimum  letter 
heighi  of  2  inches  i5.08  cm).  Labels  on 
containers  required  under  this  section 
shall  not  be  less  than  V2  the  size  of  the 
largest  lettering  on  the  package,  and  not 
less  than  8  point  type  in  any  instance: 
Provided.  That  no  such  required 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction. 

(5)  Training  and  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to:  (A)  The  nature  of  the  carcinogenic 
hazards  of  methyl  chloromethyl  ether, 
including  local  and  systemic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  methyl 
chloromethyl  ether  which  could  result 
in  exposure; 

(C)  The  purpose  for  and  application  of 
the  medical  surveillance  program. 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specific  role  in 
emergency  procedures. 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  methyl 
chloromethyl  ether; 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(I)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
tliereafter 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  famiharized  with 
their  terms,  and  rehearsed  in  their 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director. 

(fl  Reports — (1)  Operations.  Not  later 
than  March  1,  1974.  the  information 
required  in  paragraphs  (0(1)  (i),  (ii),  (iii), 
and  (iv)  of  this  section  shall  be  reported 
m  writing  to  the  nearest  OSHA  Area 
Director  Any  changes  m  such 
information  shall  be  simiiariy  reported 


in  wnting  withm  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  in-plant 
location  of  the  area(s)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  The  name(s)  and  other  identifying 
information  as  to  the  presence  of  methyl 
chloromethyl  ether  in  each  regulated 
area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  methyl 
chloromethyl  ether  is  present  in  each 
regulated  area;  e.g.  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled. 

(2)  Incidents  Incidents  which  result 
in  the  release  of  methyl  chloromethyl 
ether  into  any  area  where  employees 
may  be  potentially  exposed  shall  be 
reported  in  accordance  with  this 
subparagraph. 

(i  J  A  report  of  the  occurrence  of  the 
incident  and  the  facts  obtainable  at  that 
time  including  a  report  on  any  medical 
treatment  of  affected  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director. 

(ii)  A  written  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  within 
15  calendar  days  thereafter  and  shall 
include:  (A)  A  specification  of  the 
amount  of  material  released,  the  amount 
of  time  involved,  and  an  explanation  of 
the  procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  implemented;  and 

(D)  An  analysis  of  the  circumstances 
be  taken,  with  specific  completion 
dates,  of  the  incident,  and  measures 
taken  or  to  avoid  further  similar 
releases. 

(g)  Medical  surveillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations  (i)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors. 

(ii)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
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annually,  following  the  preassignrr.prit 
examination. 

(iii)  In  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  nsk,  including  reduced 
immunological  competence,  those 
undergoing  treatm.ent  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking. 

(2)  Records,  (i)  Employers  of 
employees  exdm.ined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  miedicai  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  emp!..;. rr.ent.  Upon 
termination  of  the  eny^.:,ye«'s 
employment,  including  retirement  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  successor, 
records,  or  notarized  true  copies  thereof, 
shall  be  forwarded  by  registered  mail  to 
the  Director, 

(li)  Re<:ords  required  by  this 
paragraph  shall  'oe  provided  upon 
request  to  employees,  designated 
representatives,  and  the  Assistant 
Secretary  in  accordance  with  29  CFR 
1915,1120  (aHe!  and  (gHO  These 
records  shall  also  be  provided  upon 
request  to  the  Director. 

(ui)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statement  of  the  employee  s  suitability 
for  employment  m  the  specific 
exposure 

(Approv»d  by  :.ie  OffiLc  n'  Management  and 
Budget  under  contr-^i  ni;inr>«r  1218-0086) 

§1915.1007    3,3 -OtchlofoGefuWIn*  ttfxJ  it« 
uMs). 

(a)  Scope  0T)d  applicaUon.  (l)This 
section  applies  to  any  area  in  which 
3..3'-Dichlorobenz;dine  for  iu  salts), 
Chemical  Abstracts  Ser.-u,e  Registry 
Num.ber  91941  is  m.anufactured, 
processed,  repackaged,  released, 
handled  or  stored,  but  shall  not  apply 
to  trans-shipment  m  sealed  containers 
except  for  tne  labeling  requirements 
under  psragraphs  (e)(2).  (3).  and  (4)  of 
this  set-tion 

(2)  This  section  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 
than  1  percent  by  weight  or  volume  of 
3 .3 -Dichlorobenzidine  (or  its  salts). 

fb)  Definitions  For  the  purposes  of 
this  section:  (1)  Absolute  filter  is  one 
capable  of  retaining  99  97  percent  of  a 
mono  disperse  aerosol  of  0.3  jrni 
particles 

(2)  Authorized  err.ployee  means  an 
employee  whose  duties  require  him  to 
be  in  the  reg-jlated  area  and  who  has 
been  specifically  assigned  by  the 
employer. 


(3)  Clean  change  room  means  a  room 
where  employees  put  on  clean  clothing 
and/or  protective  equipment  in  an 
environment  free  of  3,3'- 
Dichlorobenzidine  (or  its  salts).  The 
clean  change  room  shall  be  contiguous 
to  and  have  an  entry  from  a  shower 
room,  when  the  shower  room  facilities 
are  otherwise  required  in  this  section 

(4)  Closed  system  means  an  operation 
involving  3,3'-Dichloroben2idine  (or  its 
salts)  where  containment  prevents  the 
release  of  3,3'-Dichlorobenzidine  (or  its 
salts)  into  regulated  areas,  nonregulated 
areas,  or  the  external  environment. 

(5)  Decontamination  means  the 
inactivation  of  3,3'-Dichlorobenzidine 
or  its  safe  disposal. 

(6)  Director  means  the  EHrector, 
National  Institute  for  Occupational 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Health  and  Human  Services  to  act  for 
the  Director. 

(7)  Disposal  means  the  safe  removal  of 
3,3'-Dichlorobenzidine  (or  its  salts)  from 
the  work  environment. 

(8)  £ine/;gency  means  an  unforeseen 
circumstance  or  set  of  circumstances 
resulting  in  the  release  of  3,3'- 
Dichlorobenzidine  (or  its  salts)  which 
may  result  in  exposure  to  or  contact 
with  3,3'-Dichlorobenzidine  (or  its 

salts). 

(9)  External  environment  means  any 
environment  external  to  regulated  and 
nonregulated  areas. 

(10)  Isolated  system  means  a  fully 
enclosed  structure  other  than  the  vessel 
of  containment,  of  3,3'- 
Dichlorobenzidine  (or  its  salts),  which  is 
impervious  to  the  passage  of  3,3'- 
Dichlorobenzidine  (or  its  salts]  and 
which  would  prevent  the  entry  of  3,3'- 
Dichlorobenzidine  (or  its  salts)  into 
regulated  areas,  nonregulated  areas,  or 
the  external  environment,  should 
leakage  or  spillage  from  the  vessel  of 
containment  occur. 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
face  velocity  of  150  feet  per  minute  wiuh 
a  minimum  of  125  feet  per  minute; 
designed,  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  3,3'-Dichlorobenzidine  (or  its 
salts)  within  the  hood  does  not  require 
the  insertion  of  any  portion  of  any 
employee's  body  other  than  his  hands 
and  arms. 

(12)  Nonregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  means  an 
operation  involving  3,3'- 
Dichlorobenzidine  (or  its  salts)  in  an 


open  vessel,  which  is  not  in  an  isolated 
system,  a  laboratory  type  hood,  nor  in 
any  other  system  affording  equivalent 
protection  against  the  entry  of  3,3'- 
Dichlorobenzidine  (or  its  salts)  into 
regulated  a'eas,  nonreg^aiated  areas,  or 
the  external  environment 

(14)  Protective  cictbing  means 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  3,3'-Dithlorobenzidine  (or 
Its  salts). 

(15)  Regulated  area  means  an  area 
where  entr>-  and  exit  is  restricted  and 
controlled 

(c)  Requirements  for  areas  containing 
3,3^ -Dichlorobenzidine  (or  its  salts)  .\ 
regulated  area  shall  be  estaolished  by  an 
employer  where  3,3'-Dichiorobenzidina 
(or  its  salts)  is  manufact'ured,  processed. 
used,  repackaged,  released,  handled  or 
stored  All  such  areas  shall  be 
controlled  in  accordance  with  the 
requirements  for  the  following  category 
or  categories  describing  the  operation 
involved: 

(1)  Isolated  systems.  Employees 
working  with  3,3-Dichlorobenzidine  (or 
its  salts)  within  an  isolated  system,  such 
as  a  "glove  box"  shall  wash  their  hands 
and  arms  upon  completion  of  the 
assigned  task  and  before  engaging  in 
other  activities  not  associated  with  the 
isolated  system. 

(2)  Closed  system  operation.  Within 
regulated  areas  where  3,3'- 
Dichlorobenzidine  (or  its  salts)  is  stored 
in  sealed  containers,  or  contained  in  a 
closed  system,  including  piping 
systems,  with  any  sample  ports  or 
openings  closed  while  3,3'- 
Dichlorobenzidine  (or  its  salts)  is 
contained  within: 

(i)  Access  shall  be  restricted  to 
authorizad  employees  only; 

(ii)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck 
upon  each  exit  from  the  regulated  areas, 
close  to  the  point  of  exit  and  before 
engaging  in  other  activities. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  fDjdS)  of  this 
section  are  prohibited. 

(4)  7ra'!.s/er/rom  a  closed  system, 
charging  or  discharging  point 
operations,  or  otherwise  opening  a 
closed  syste.m.  In  operations  involving 
"laboratory  type  hoods,"  or  in  locations 
where  3,3'-Dichlorobenzidine  (or  its 
salts)  is  contained  in  an  otherwise 
"closed  svstem,"  but  is  transferred, 
charged,  or  discharged  into  other 
normally  closed  containers,  the 
provisions  of  this  subparagraph  shall 
apply, 

(i)  Access  shall  be  restricted  to 
authorized  employees  only; 
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(si)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinan,-  work  areas  to  tht' 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas. 
nonregulated  areas  or  the  external 
environment  unless  derontominated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operatior,  of  the  lorol  exhaust 
system 

fill)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  protective  clothing  (smocks, 
coveralls,  or  long-sleeved  shirt  and 
pants),  shoe  covers  and  gloves  prior  to 
entering  the  regulated  area 

(ivj  Employees  engaged  in  3.3'- 
Dichlorobenzidine  (or  its  salts)  handling 
operations  shall  be  provided  with  and 
required  to  wear  and  use  a  half-face. 
fiiter-t>-pe  respirator  for  dusts,  mists, 
and  fumes,  in  accordance  with 
§  1910.134.  A  respirator  affording  higher 
levels  of  protection  may  be  substituted. 
(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  equipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipment  m  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
imper\-ious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)  (2).  (3),  and  (4)  of  this  section. 

(vi)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck  on 
each  exit  from  the  regulated  area,  close 
to  the  pcm!  of  exit  and  before  engaging 
in  other  activities 

(viij  Employees  shall  be  r*'q;iired  to 
shower  after  the  last  exit  of  the  day. 

(via)  Eh-inking  fountains  are 
prohibited  in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment,  or 
any  operations  involving  work  in  an 
area  where  direct  contact  with  3,3'- 
Dichlorobenzidine  (or  its  salts)  could 
result,  each  authorized  employee 
entering  that  area  shall: 

(i)  Be  provided  with  and  required  to 
wear  clean,  impervious  garments. 
including  gloves,  boots  and  continuous- 
air  supplied  hood  in  accordance  with 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood. 

inij  Be  required  to  shower  upon 
removing  the  protective  garments  and 
hood 

(d)  Genera!  regulated  area 
requirements. 


(1)  [Reserved I 

(2)  Emergencies  In  an  emergeni  v, 
immediate  measures  mr kiding.  bu*  roi 
lim.ited  to.  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii),  (iii),  (iv),  and 
Iv)  of  this  section  shall  be  implemented. 

d!  The  potentially  afferied  area  shall 
be  evaf:uated  as  soon  as  th.e  emergency 
has  been  determined 

(ii)  Hazardous  conditions  created  by 
the  emergenry  shall  he  elimina't":!  and 
the  potenti8i!v  sffw-teo  arv«  s;,a..  :.*• 
decontammattxi  prior  to  the  resumption 
of  norma!  operations. 

(iii)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affected  area  at  the  'ime  of 
the  emergency.  A  report  cf  U^e  medical 
surveillance  and  any  treatment  shall  be 
included  in  the  incident  report,  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(iv)  Where  an  employee  has  a  known 
contact  with  3,3'-Dichlorobenzidine  (or 
its  salts),  such  employee  shall  be 
required  to  shower  as  soon  as  possible, 
unless  contraindicated  by  physical 
injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (f)(2)  of  this  section. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas. 

(ii)  Where  employees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(iii)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
§  1910.141(d)(3). 

(iv)  Where  employees  wear  protective 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §  1910.141(e),  for  the  number  of 
such  employees  required  to  change 
clothes. 

(v)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Contamination  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  under 
pressure  negative  with  respect  to 
nonregulated  areas.  Local  exhaust 
ventilation  may  be  used  to  satisfy  this 
requirement.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 


manner  that  dofs  not  (■J3,,ist'' 
Contammatior.  in  norirppij;,()t«-i;  trvnf,  ot 
the  external  er:\  irorr'-ie:,' 

(iii)Deconl6mi:  ft':   n  procedures 
shall  be  establisf  "H  find  implemented  to 
remove  3,3'-Dichlorobenzidine  (or  its 
salts)  from  the  surfaces  of  materials, 
equipment  and  the  decontamination 
facility. 

(iv)  E>ry  sweeping  and  dry  mopping 
are  prohibited. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend: 

CANCER-SUSPECT  AGENT 
AUTHORIZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend: 
CANCER-SUSPECT  AGENT  EXPOSED  IN  THIS 
AREA 
IMPERVIOUS  SUIT  INCLUDING  GLOVES.  BOOTS, 
AND  AIR-SUPPLIED  HOOD  REQUIRED  AT  ALL 
TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to.  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  3,3'-Dichlorobenzidine 
(or  its  salts)  and  containers  required 
under  paragraphs  (c)(4)(v)  and 
(c)(6)(vii)(B),  and  (c)(6)(viii)(B)  of  this 
section  which  are  accessible  only  to, 
and  handled  only  by,  authorized 
employees,  or  by  other  employees 
trained  in  accordance  with  paragraph 
(e)(5)  of  this  section,  may  have  contents 
identification  limited  to  a  generic  or 
proprietary  name,  or  other  proprietary 
identification,  of  the  carcinogen  and 
percent. 

(ii)  Containers  of  3.3'- 
Dichlorobenzidine  (or  its  salts)  and 
containers  required  under  paragraphs 
(c)(4)(v),  (c)(6)(vii)(B).  and  (c)(6)(viii){B) 
of  this  section  which  are  accessible  to, 
or  handled  by,  employees  other  than 
authorized  employees  or  employees 
trained  in  accordance  with  paragraph 
(e)(5)  of  this  section  shall  have  contents 
identification  which  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Service  Registry  number  as  listed  in 
paragraph  (a)(1)  of  this  section. 

(iii)  Containers  shall  have  the  warning 
words  "CANCER-SUSPECT  AGENT" 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  3.3'- 
Dichlorobenzidine  (or  its  salts)  contents 
with  corrosive  or  irritating  properties 
shall  have  label  statements  warning  of 
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such  hazards,  noting,  if  appropriate, 
fjarticularly  sensitive  or  afTecte<i 
portions  of  the  body 

(3)  Lettenng  Lettering  on  signs  and 
instructions  required  by  parag^raph  (e)(1) 
of  this  section  shall  be  a  minimum  letter 
height  of  2  inches  (5  08  cm)  Labels  on 
containers  required  under  this  section 
shall  not  be  less  than  '-2  the  size  of  the 
lar^st  lettering  on  the  packagw.  and  not 
less  than  8  point  type  in  any  instance: 
Provided,  That  no  such  required 
lettenng  need  be  T!or«  than  1  inch  (2.54 
cm)  in  height 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instrvirtion 
which  conlradir.ts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  .nstr^^ction. 

(5)  Training  and  indoctrination,  (i) 
Each  employee  pnor  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  Umited 

to 

(A)  The  nature  of  the  carcinogenic 
hazards  of  3,3'-Dichlorobenzidine  (or  its 
salts),  including  local  and  systemic 
toxicity; 

(B)  the  specific  nature  of  the 
operation  involving  3,3'- 
Dichlorobenzidine  (or  its  salts)  which 
could  result  in  exposure, 

(C)  The  purpose  for  and  application  of 
the  medical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specific  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  3.3'- 
Ehchlorobenzidine  for  its  salts); 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(I)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  anr.-jaliy 
thereafter 

(ii)  Specific  emergency  procedu.'es 
shall  be  prescribed,  and  posted  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehearsed  in  their 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  rwiiuf^st 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director. 

(f)  Reports — (1)  Operations  Not  later 
than  March  1,  1974,  the  information 
required  in  paragraphs  (f)(1)  (i).  (ii),  (iii). 


and  (ivl  of  this  .section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director  Any  changes  in  such 
informaUon  shall  be  similarly  reported 
in  writing  within  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  in-plant 
location  of  the  area(s)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  The  name(8)  and  other  identifying 
information  as  to  the  presence  of  3,3'- 
Dichlorobenzidine  (or  its  salts)  in  each 
regulated  area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  3,3'- 
Dichlorobenzidine  (or  its  salts)  is 
present  in  each  regulated  area,  eg. 
whether  it  is  manufactured,  processed. 
used,  repackaged,  released,  stored,  or 
otherwise  handled. 

(2)  Incidents.  Incidents  which  rosult 
in  the  release  of  3.3'-Dichlorobenzidine 
(or  it«  salts)  into  any  area  where 
employees  may  be  potentially  exposed 
shall  be  reported  in  accordance  with 
this  subparagraph,  (i)  A  report  of  the 
occurrence  of  the  incident  and  the  facts 
obtainable  at  that  time  including  a 
report  on  any  medical  treatment  of 
affected  employees  shall  be  m.ade 
Within  24  hours  to  the  nearest  OSHA 
Area  Direclor 

(ii)  A  written  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  within 
15  calendar  davs  thereafter  and  shall 
include: 

(A)  A  specification  of  the  amount  of 
material  released,  the  amount  of  time 
involved,  and  an  explanation  of  the 
procedure  used  in  determining  this 
ngure: 

(B)  A  des<jiption  of  the  area  involved, 
and  the  extent  of  known  and  possible 
empioyeti  exposure  and  area 
contaniination.  and 

(C)  A  report  of  any  medical  treatment 
of  affet:ted  employees,  and  any  medical 
survRilianre  program  implemented;  and 

(Dj  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  takt^n,  with  specif.c  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medico!  sun'eillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  lo  enter  regulated  areas, 
and  for  authonzed  employees. 

(1)  fxaminaf;ons  (1)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided  The  examination  shall 
include  the  pergonal  history  of  the 
employee,  family  and  occupational 


background,  including  genetic  and 
environmental  factors. 

(li)  Authorized  employees  shall  be 
provided  periodic  physical 
exam.inations.  not  less  often  than 
annually,  following  the  preassignment 
examination. 

(iii)  hi  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
inrjeased  risk,  including  reduced 
immunological  competence,  those 
undergoing  treatment  with  steroids  of 
cytotoxic  agents,  pregnancy  and 
Cigarette  smoking, 

(2)  Fecords.  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  employment  Upon 
termination  of  the  employees 
employment,  including  retirement  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  successor, 
records,  or  notarized  true  copies  thereof, 
shall  be  forwarded  by  registered  m.ail  to 
the  Director. 

(ii)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  the  Assistant 
Secretary  in  accordance  with  29  CFR 
1915  1120  (a)-(e]  and  (g)-(i).  These 
records  shall  also  be  provided  upon 
request  to  the  Director. 

(iii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statement  of  the  employee's  suitabihty 
for  employment  in  the  specific 
exposure. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-00^3) 

11915.1008    bie-Chioromethyl  ether. 

(a)  Scope  and  application  (1)  This 
section  applies  to  any  area  in  which  bis- 
chloromethyl  ether,  Chemical  Abstracts 
Service  Registry  Number  542881  is 
manufactured,  processed,  repackaged, 
released,  handled,  or  stored,  but  shall 
not  apply  to  trans-shipment  in  sealed 
containers,  except  for  the  labeling 
requirements  under  paragraphs  (e)(2), 
(3),  and  (4)  of  this  section. 

(2)  This  section  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 
than  0.1  percent  by  weight  or  volume  of 
bis-chloromethyl  ether. 

(b)  Definitions.  For  the  purposes  of 
this  section:  (1)  Absolute  filter  is  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0.3  |im 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
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be  in  the  regulated  area  and  who  has 
been  specificaiiy  assigned  by  the 
employer. 

(3j  Cleon  change  room  means  a  room 
where  employees  put  on  clean  cloth:r:R 
and/or  protective  equipment  in  an 
environment  free  of  bis-chioromethv! 
ether.  The  cleen  change  room  shall  be 
contiguous  to  Bund  have  an  entry  from  a 
shower  room,  when  ihe  shov.'er  rocin 
facilities  are  otherwise  required  in  this 
sectior: 

(4)  Closed  system  means  an  operation 
involving  bis-chloromethyl  ether  where 
containment  prevents  the  release  of  bis- 
chloromethyl  ether  into  regulated  areas, 
nonregulatefd  areas,  or  the  external 
environment. 

(5)  Decontamination  means  the 
mactivation  of  bis-chloromethyl  ether  or 
its  safe  disposal. 

(6)  Director  means  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Heal'h  and  Human  Services  to  act  for 
the  Director. 

(7)  Disposal  .Tieans  the  safe  removal  of 
bis-chlornmeth;,  1  etiier  from  the  work 
environment. 

(8)  EmergF~cy  means  an  unforeseen 
circum.,stance  or  set  of  circumstances 
r^jsuhmg  in  the  release  of  bis- 
chloromethyl  ether  which  may  result  in 
exposure  to  or  contact  with  bis- 
r±iloromethy!  ether. 

f9)  External  environment  means  any 
environment  externa!  to  regulated  and 
nonregu'ated  areas. 

(10)  Isolated  system  means  a  l\xuy 
enclosed  strudure  other  than  the  vessel 
of  contflinm.ent,  of  bis-chloromethyl 


which  is  impervious  to  the 


etiier, 

passage  of,  bis-chloromethyl  etl.^.r  and 
which  w-ou!d  prevent  the  entrv  of  bis- 
chiornmeLhy!  ether  into  regulated  a.~'.a,N, 
nonres'iiated  areas,  or  the  external 
environment,  should  leaicage  or  spillage 
from  the  vessel  of  containment  occur. 

(11)  LahorrAory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom.,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
face  velocity  oi  1,50  feet  per  minute  with 
a  m.inimum  of  125  feet  per  minute; 
designed,  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  bis-chloromethyl  ether  within 
the  hood  does  not  require  the  insertion 
of  any  portion  of  any  employee's  body 
oiher  than  his  hands  and  arm.s, 

(12)  S'onregulated  area  means  any 
area  under  the  control  of  the  e:r  plover 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  means  an 
operation  involving  'bis-ch!oromie'hyl 
ether  in  an  open  vessel,  which  is  not  m 
an  isolated  system,  a  laboratory  type 


hood,  nor  in  any  other  ."system  affording 
equivalent  protection  against  the  e!:*.rv 
of  bis-chloromethyl  ether  into  regulateci 
areas,  nonregulated  erens,  i,r  Lh" 
external  environment 

(14)  Protective  clothing  means 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  bis-chloromethyl  ether. 

(15)  Regulated  area  means  an  area 
where  entry  and  exit  is  restricted  and 
controlled. 

(c)  Requirements  for  areas  containing 
bis-chlorometbyl  ether  A  regulated  area 
shall  be  estabhshed  by  an  employer 
where  bis-chloromethyl  ether  is 
manufactured,  processed,  used, 
repackaged,  released,  handled  or  stored. 
All  such  areas  shall  be  controlled  in 
accordance  with  the  requirements  for 
the  following  category  or  categories 
describing  the  operation  involved: 

(1)  Isolated  systems.  Employees 
working  with  bis-chloromethyl  ether 
within  an  isolated  system,  such  as  a 
"glove  box"  shall  wash  their  hands  and 
arms  upon  completion  of  the  assigned 
task  and  before  engaging  in  other 
activities  not  associated  with  the 
isolated  system. 

(2)  Closed  system  operation.  Within 
regulated  areas  where  bis-chloromethyl 
ether  is  stored  in  sealed  containers,  or 
contained  in  a  closed  system,  including 
piping  systems,  with  any  sample  ports 
or  openings  closed  while  bis- 
chloromethyl  ether  is  contained  within. 
Access  shall  be  restricted  to  authorized 
employees  only. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  (b}(13)  of  this 
section  are  prohibited. 

(4)  Transfer  from  a  closed  system, 
charging  or  discharging  point 
operations,  or  otherwise  opening  a 
closed  system.  In  operations  involving 
"laboratory  type  hoods,"  or  in  locations 
where  bis-chloromethyl  ether  is 
contained  in  an  otherwise  "closed 
system,"  but  is  transferred,  charged,  or 
discharged  into  other  normally  closed 
containers,  the  provisions  of  this 
paragraph  shall  apply. 

(i)  Access  shall  be  restricted  to 
authorized  employees  only; 

(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhast  air  sh  .11  not  be 
discharged  to  re>cuiaifd  a-*--'; 
nonregulated  areas  o:  the  e.xtemal 
environment  unless  decontaminated- 
Clean  miakeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  ';v:fil:  exhaust 
system. 


;■.;■'  Ernpi:  v'>f<  shail  be  prowind 
with,  and  rt+qu.r*»d  to  wear,  clean,  full 
body  protective  clothing  (smocks, 
coveralls,  or  lone-sleeved  shirt  and 
pant.^;,  arri  ^i^.■'\'^>s  p'r-.r  'o  entering  the 
regulated  h.".; 

Tiv)  Empicvevs  engaged  In  bis- 
chloromethyl  ether  handling  o{>erations 
shall  be  provided  with  and  required  to 
wear  and  use  a  full-face,  suppUed  air 
respirator,  of  the  continuous  flow  or 
pressure-demand  type,  in  accordance 
with  §  1910.134. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  eauipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)(2),  (3),  and  (4)  of  this  section. 

(vi)  Drinking  fountains  are  prohibited 
in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment,  or 
any  operations  invoh'  ;  \^   'k  in  an 
area  where  direct  contact  v.  ib  bis- 
chloromethyl  ether  could  result,  each 
authorized  employee  entering  that  area 
sbaU: 

(i)  Be  provided  with  and  required  to 
wear  clean,  impervious  garments, 
including  gloves,  boots  and  continuous- 
air  supplied  hood  in  accordance  with 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(iii)  Be  required  to  shower  upon 
removing  the  protective  garments  and 
hood. 

(d)  General  regulated  area 
requirements. 

(1)  [Reserved] 

(2)  Emergencies.  In  an  emergency, 
immediate  measures  including,  but  not 
hmited  to,  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii),  (iii),  (iv).  and 
(v)  of  this  section  shall  be  Implemented, 
(i)  The  potentially  affected  area  shall  be 
evacuated  as  soon  as  the  emergency  has 
been  determined. 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumption 
of  normal  operations. 

(iii)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hoius  for  employees  present  in  the 
potentially  affected  area  at  the  time  of 
the  emergency.  A  report  of  the  medical 
surveillance  and  any  treatment  shall  be 
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included  in  the  incident  report,  in 
accordance  with  paragraph  (0(2)  of  this 
section, 

(iv)  Where  an  employee  has  a  known 
contact  with  bis-chloromethyl  ether 
such  employee  shall  be  required  to 
shower  as  soon  as  possible,  unless 
contramdicated  by  physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (0(2)  of  this  section. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smck.ng  materials,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  axe 
prohibited  in  reg'ulated  areas. 

(ii)  VV'here  employees  wear  protective 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §1910  141(e).  for  the  number  of 
such  em.ployees  required  to  change 
clothes 

(ui)  Where  toilets  are  m  regulated 
areas,  such  toilets  shaii  be  in  a  separate 
room. 

(iv)  Where  employees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910  141id)  (Ij  and  (2)  (ii)  through 
(vii). 

(v)  Where  emiployees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
§191C,14l(d)f'3). 

(4)  Contamination  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  m.amtained  under 
pressure  negative  with  respect  to 
nonregulated  areas  Lena!  exhaust 
ventilation  m.ay  be  used  to  satisfy  this 
requirement  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  miaterial,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  sn  in  a 
manner  that  does  not  r^iuse 
contamination  m  nonregulated  areas  or 
the  external  environment 

(lii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  bis-chloromethyl  ether  from  the 
surfaces  of  materials,  equipment  and  the 
decontamination  facility 

(e)  Signs,  information  and  traw.ng — 
(1)  Signs,  (i)  Entrances  to  regiulated  areas 
shall  be  posted  with  signs  bearing  the 
legend 

CANCER-SUSPECT  AGENT 
AUTHORIZED  PERSONNEL  ONLY 

(u)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  sectjon  shall  be 
posted  with  signs  beanng  the  legend. 


CANCER-SUSPECT  AGENT  EXPOSED  IN  TH  iS 
AREA 
IMPERVIOUS  SUIT  iNCLUDiNG  GLOVES,  BOOTS 
AND  AIR-SUPPLIED  HOOD  REQUIRED  AT  All 
TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identifications 
(i)  Containers  of  bis-chloromethyl  ether 
and  containers  required  under 
paragraphs  (c)(4)(v)  and  (c){6)(vii)(Bi, 
and  (c)(6Kviii)(B}  of  this  section  which 
are  accessible  only  to,  and  handled  only 
by.  authorized  employees,  or  by  other 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section,  may 
have  contents  identification  limited  to  a 
generic  or  proprietary  name,  or  other 
proprietary  identification,  of  the 
carcinogen  and  percent. 

(ii)  Containers  of  bis-chloromethyl 
ether  and  containers  required  under 
paragraphs  (c)(4)(v).  (c)(6)(vii](B),  and 
(c)(6)(viii)(B)  of  this  section  which  are 
accessible  to.  or  handled  by,  employes 
other  than  authorized  employees  or 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section  shall 
have  contents  identification  which 
includes  the  full  chemical  name  and 
Chemical  Abstracts  Service  Registry 
number  as  listed  in  paragraph  (a)(1)  of 
this  section. 

(iii)  Containers  shall  have  the  warning 
words  "CANCER-SUSPECT  AGENT- 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  bis- 
chloromethyl  ether  contents  with 
corrosive  or  irritating  properties  shall 
have  label  statements  warning  of  such 
hazards,  noting,  if  appropriate, 
particularly  sensitive  or  affected 
portions  of  the  body. 

(3)  Lettering.  Lettenng  on  signs  and 
Instructions  required  by  subparagraph 
(1)  of  this  paragraph  shall  be  a 
minimum  letter  height  of  2  inches  (5  08 
cm).  Labels  on  containers  required 
under  this  section  shall  not  be  less  than 
Vi  the  size  of  the  largest  lettering  on  the 
package,  and  not  less  than  8  point  type 
in  any  instance  Provided.  That  no  such 
required  lettering  need  be  more  than  1 
inch  (2.54  cm)  in  height. 

(4)  Prohibited  statements  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contxadicis  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction, 

(5)  Training  and  indoctrination,  (i) 
Each  employee  pnor  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 


training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to:  (A)  The  nature  of  the  carcinogenic 
hazards  of  bis-chloromethyl  ether, 
including  local  and  systemic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  bis-chloromethyl 
ether  which  could  result  in  exposure; 

(C)  The  purpose  for  and  application  of 
the  m.edical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-exam/ination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procediu^s, 

(F)  The  employees  specific  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  bis-chloromethyl 
ether; 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(1)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehearsed  in  their 
application, 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
.\ssistant  Secretarv'  and  the  Director 

(fj  Reports — (1)  Operations  Not  later 
than  March  1.  1974,  the  information 
required  in  paragraphs  (f)(1)  (i),  (ii).  (iii). 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director.  Any  changes  in  such 
information  shall  be  similarly  reported 
in  writing  within  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  inplant 
location  of  the  area(s)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  The  name(s)  and  other  identifving 
inform.ation  as  to  the  presence  of  bis- 
chloromethyl  ether  in  each  regulated 
area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  bis- 
chloromethyl  ether  is  present  in  each 
regulated  area;  e.g.  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled. 

(2)  Incidents.  Incidents  which  result 
in  the  release  of  bis-chloromethyl  ether 
into  any  area  where  employees  may  be 


FederaJ  Register  /  Vol.  58,  No,   125  /  Thursday,  July  1.  1993  /  Rules  ami  R,'>iu!atu)ns  35567 


potentially  exposed  shall  be  re portwd  in 
accordance  with  this  subpHracraph   (i)  A 
report  of  the  cx.currence  of  the  i'lndt^nt 
and  thf  fads  obtainable  at  that  time 
including  a  report  on  any  medical 
treatment  of  affected  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director. 

(ii)  A  written  report  shall  Lhj  filed  with 
the  nearest  OSHA  Area  Director  within 
15  calendar  days  thereafter  and  shall 
include: 

(A)  A  specification  of  the  amount  of 
material  released,  the  amount  of  time 
involved,  and  an  explanation  of  the 
procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  implemented;  and 

(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  furihei  similar  releases. 

(g)  Medical  surveillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

{DExir-iiritirn^  a'n.^fn-ean 
emploN'ey  :s  iNsignpJ  ':,i  t*::,'s-r  a 
regulated  area,  a  preassignmer.t  physical 
examination  by  a  physician  sh.^.!!  be 
provided.  The  examinati.:n  s,'.flj 
include  the  persona!  histor\-  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors, 

(ii)  .Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  follovsing  the  preassignment 
examination. 

[iii]  In  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  including  reduced 
im.munoiogica!  competence,  those 
undergo: n^  ;re<'tment  with  steroids  or 
cytotoxic  agen's,  pregnancy  and 
cigarette  smoking. 

(2)  Records,  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  emploj-rnent.  Upon 
termination  of  the  employee's 
employment,  including  retirement  or 
death,  or  in  the  event  tn it  the  employer 
ceases  business  without  a  successor, 
records,  or  notarized  true  copies  thereof. 


shdli  !.H'  forwftrd'^'i  bv  rt-^i'-ten-d  n-.aii  to 
trie  Director 

i.!i)  Records  required  by  this 
parat^raph  shall  be  provided  upon 
rK.q.est  to  employees,  designated 
representatives,  and  the  .Assistant 
Secretary  in  accordan  c  w  •>,  2->  i'.V'R 
1 T 1 S  1 120  faHe)  and  (gHi),  These 
racards  afiall  also  be  provided  upon 
request  to  the  Director. 

(lii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statement  of  the  employee's  suitability 
for  employment  in  the  specific 
exposure. 

(Approved  by  the  OfOce  of  Management  and 
Budget  under  control  number  1218-0087) 

§  'ij15,iCK?9     &ele-Naphttiy'»rT-,in« 

(a)  Scope  and  application.  (1)  This 
section  applies  to  any  area  in  which 
beta-Naphthylamine,  Chemical 
Abstracts  Service  Registry  Number 
91598  is  manufactured,  processed, 
repackaged,  released,  handled,  or 
stored,  but  shall  not  apply  to 
transshipment  in  sealed  containers, 
except  for  the  labeling  requirements 
under  paragraphs  (e)  (2).  (3).  and  (4)  of 
this  section. 

(2)  This  section  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 
than  0.1  percent  by  weight  or  volume  of 
beta-Naphthylamine. 

(3)  This  section  will  not  apply  to 
operations  involving  the  destructive 
distillation  of  carbonaceous  materials, 
such  as  occurs  in  coke  ovens. 

(b)  Definitions.  For  the  purposes  of 
this  section:  (1)  Absolute  filter  i$  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0.3  nm 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  by  the 
employer. 

(3)  Clean  change  mom  means  a  room 
where  employees  put  on  clean  clothing 
and/or  protective  equipment  in  an 
environment  free  of  beta- 
Naphthylamine.  The  clean  change  room 
shall  be  contiguous  to  and  have  an  entry 
from  a  shower  room,  when  the  shower 
room  facilities  are  otherwise  required  in 
this  section. 

(4)  Closed  system  means  an  operation 
involving  beta-Naphthylamine  where 
containment  prevents  the  release  of 
beta-Naphthylamine  into  regulated 
areas,  nonregulated  areas,  or  the 
external  environment. 

(5)  Decontamination  means  the 
inactivation  of  beta-Naphthylamine  or 
its  safe  disposal. 

(6)  Director  means  the  Director, 
National  Institute  for  Occupational 


a  r'  \ 


P  Sif  rctnry  of 
""-vices  to  act  for 


Safety  and  Health. 
directed  by  him  or 
Health  and  Hu"  • 
the  Director. 

(7)  Disposal  means  the  safe  removal  of 
beta-Naphthylamine  from  the  work 
environment. 

(8)  Emergency  means  an  unforeseen 
circumstance  or  set  of  circumstances 
resulting  in  the  release  of  beta- 
Naphthylamine  which  may  result  in 
exposure  to  or  contact  with  beta- 
Naphthylamine. 

(9)  External  environment  means  any 
environment  external  to  regulated  and 
nonregulated  areas. 

(10)  Isolated  system  means  a  fully 
enclosed  structure  other  than  the  vessel 
of  containment  of  beta-Naphthylamine, 
which  is  impervious  to  the  passage  of 
beta-Naphthylamine,  and  which  would 
prevent  the  entry  of  beta- 
Naphthylamine  into  regulated  areas, 
nonregulated  areas,  or  the  external 
environment,  should  leakage  or  spillage 
from  the  vessel  of  containment  occur. 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
face  velocity  of  150  feet  per  minute  with 
e  minimum  of  125  feet  per  minute: 
designed,  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  beta-Naphthylamine  within 
the  hood  does  not  require  the  insertion 
of  any  portion  of  any  employee's  body 
other  than  his  hands  and  arms. 

(12)  Nonregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  means  an 
operation  involving  beta- 
Naphthylamine  in  an  open  vessel, 
which  is  not  in  an  isolated  system,  a 
laboratory  type  hood,  nor  in  any  other 
system  affording  equivalent  protection 
against  the  entry  of  beta-Naphthylamine 
into  regulated  areas,  nonregulated  areas, 
or  the  external  environment. 

(14)  Protective  clothing  means 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  beta-Naphthylamine. 

(15)  Regulated  area  means  an  area 
where  entry  and  exit  is  restricted  and 
controlled. 

(c)  Requirements  for  areas  containing 
beta-Naphthylamine.  A  regulated  area 
shall  be  established  by  an  employer 
where  beta-Naphthylamine  is 
manufactured,  processed,  used, 
repackaged,  released,  handled  or  stored. 
All  such  areas  shall  be  controlled  in 
accordance  with  the  requirements  for 
the  following  category  or  categories 
describing  the  operation  involved:  (1) 
Isolated  systems.  Employees  working 
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with  beta-Naphlhylamine  wilhm  an 
isolated  system,  such  as  a  "^Iovh  box 
shall  wash  their  hands  and  arrr.s  upon 
completion  of  the  assigned  task  and 
before  engaging  in  other  activities  not 
associated  wiih  the  isolated  system 

(2)  Closed  s\s:em  operation   Within 
regulated  areas  where  beta- 
Naphthyiamine  is  stored  in  sealed 
containers,  or  contained  in  a  closed 
system,  including  piping  systems,  with 
any  sample  ports  or  openings  closed 
while  beta-Napthyiamine  is  contained 
within  (i)  Access  shall  be  restricted  to 
authonzed  employees  only; 

(■,i)  Employees  s'hall  be  required  to 
wash  hands,  foreanns,  face  and  neck 
upon  each  exit  from  the  regulated  areas. 
close  to  the  point  of  exit  and  before 
engaging  in  other  activities. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paraitraph  rb)(13)  of  this 
section  are  pronibited. 

(4)  Trnnsr.-r  f^orn  a  closed  system, 
charging  or  discharging  point 
operations,  or  othenvise  opening  a 
closed  system.  In  operations  involving 
"iabora'ory  type  hoods."  or  in  locations 
where  be'.a-Naphtliylamine  is  contained 
in  an  otherwise  "closed  system,"  but  is 
Uansfeired,  charged,  or  discharged  into 
other  nonTiallv  closed  containers,  the 
provisions  of  this  paragraph  shall  apply. 

(i)  Access  shall  oe  restricted  to 
authonzed  e-T^ployees  only. 

(:i)  Each  operatfon  shall' be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation  Exhaust  air  shall  not  be 
discharged  tc  regulated  areas, 
nonreguiated  a.-eas  or  the  external 
environmen:  ...r.less  decontaminated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  local  exhaust 
system 

(ill)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  protective  clothing  (smocks. 
coveralls,  or  long-sleeved  shirt  and 
pants! ,  shoe  covers  and  gloves  prior  to 
entenng  the  regulated  area. 

(iv)  Employees  engaged  in  beta- 
Naphthylamine  handling  operations 
shall  be  provided  with  and  required  to 
wear  and  use  a  half-face,  filter-type 
respirator  for  dusts,  mists,  and  fumes,  in 
accordance  with  §  1910.134.  A 
respirator  afford. ng  higher  levels  of 
protection  may  be  substituted. 

(v)  Pnor  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  equipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day.  to  place  used 
clothing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 


purposes  of  decontamination  or 
disposal  The  contents  of  such 
impervious  containers  shall  h>e 
identified,  as  required  under  paragraphs 
(e)  (2).  (3),  and  (4)  of  this  section. 

(vi)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck  on 
each  exit  from  the  regulated  area,  close 
to  the  point  of  exit,  and  before  engaging 
in  other  activities. 

(vii)  Employees  shall  be  required  to 
shower  after  the  last  exit  of  the  day 

(viii)  Drinking  fountains  a.re 
prohibited  in  the  regulated  area 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment. 
where  direct  contact  with  beta- 
Naphthylamine  could  result,  each 
authorized  employee  entering  that  arwa 
shalli 

(i)  Be  provided  with  and  required  to 
wear  clean,  impervious  garments, 
including  gloves,  boots  and  continuous- 
air  suppled  hood  in  accordance  with 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(iii)  Be  required  to  shower  upon 
removing  the  protective  garments  and 
hood. 

(d)  General  regulated  area 
requirements. 

(1)  (Reserved) 

(2)  Emergencies.  In  an  emergency, 
immediate  measures  including,  but  not 
limited  to.  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii),  (iii),  (iv),  and 
(v)  of  this  section  shall  be  implemented 
(i)  The  potentially  affected  area  shall  be 
evacuated  as  soon  as  the  emergency  has 
been  determined. 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumption 
of  normal  operations. 

(iii)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affected  area  at  the  time  of 
the  emergency.  A  report  of  the  medical 
surveillance  and  any  treatment  shall  be 
included  in  the  incident  report,  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(iv)  Where  an  employee  has  a  known 
contact  with  beta-Napthylamine.  such 
employee  shall  be  required  to  shower  as 
soon  as  possible,  unless  contraindicated 
by  physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (0(2)  of  this  section 

(3)  Hygiene  facilities  and  practices  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 


or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas, 

(ii)  Where  employees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910  141(d)  (1)  and  (2)  (li)  through 
(vii), 

(iii)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
§1910  141(d)(3) 

(iv)  Where  employees  wear  protective 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §  1910, 141(e).  for  the  number  of 
such  employees  required  to  change 
clothes 

(v)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Contamination  control  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  under 
pressure  negative  with  respect  to 
nonreguiated  areas.  Local  exhaust 
ventilation  may  be  used  to  satisfy  this 
requirement.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonreguiated  areas  or 
the  external  environment. 

(iii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  beta-Naphthylamine  from  the 
surfaces  of  materials,  equipment  and  the 
decontamination  facility 

(iv)  Dry  sweeping  and  dry  mopping 
are  prohibited. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend; 

CANCER-SUSPECT  AGENT 
AUTHORIZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  Lhis  section  shall  be 
posted  with  signs  bearing  the  legend: 

CANCER-SUSPECT  AGENT  EXPOSED  IN  THIS 

AREA 

IMPERVIOUS  SUIT  INCLUDING  GLOVES,  BOOTS. 

AND  AIR-SUPPLIED  HOOD  REQUIRED  AT  ALL 

TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  beta-Naphthylamine 


UMI 
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and  containers  required  under 
paragraphs  (c;(4](v)  and  (c)(6)(vii)(B), 
and  (c)(6){viii)(BJ  of  this  section  which 
are  accessible  only  to,  and  handled  only 
by,  authorized  employees,  or  by  other 
employees  trained  tn  accordance  with 
paragraph  {e)(5)  of  this  section,  may 
have  contents  identification  limited  to  a 
generic  or  proprietary  name,  or  other 
proprietary  identification,  of  the 
carcinogen  and  percent. 

(ii)  Containers  of  beta-Naphthylamine 
and  containers  required  under 
paragraphs  (c)(4)(v),  (c)(6){vii)(B).  and 
(c){6)(viii)(B)  of  this  section  which  are 
accessible  to,  or  handled  by  employees 
other  than  authorized  employees  or 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section  shell 
have  contents  identification  which 
includes  the  full  chemical  name  and 
Chemical  Abstracts  Service  Registry 
number  as  listed  in  paragraph  (a)(1)  of 
tliis  section. 

(iii)  Containers  shall  have  the  warning 
words  "CANCER- SUSPECT  AGENT" 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  beta- 
Naphthylamine  contents  with  corrosive 
or  irritating  properties  shall  have  label 
statements  warning  of  such  hazards, 
noting,  if  appropriate,  particularly 
sensitive  or  affected  portions  of  the 
body. 

(3)  Lettering.  Lettering  on  signs  and 
instructions  required  by  paragraph  {e)(l) 
shall  be  a  minirnura  letter  height  of  2 
inches  (5.08  cm).  Labels  on  containers 
required  under  this  sec:tion  shall  not  be 
less  than  ^^  the  size  of  the  largest 
lettering  on  the  pacicage,  and  not  less 
than  8  point  type  in  any  instance: 
Provided,  That  no  such  required 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height. 

(4)  Prohibited  slatements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effeci  of  any  required  waming, 
information  or  ins'.ruction 

(5)  Training  and  mdoctnnation.  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to:  (A)  The  nature  of  the  carcinogenic 
hazards  of  beta-Naphthylamine, 
including  local  and  systemic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  beta- 
Naphthylamine  which  could  result  in 
exposure; 

(C)  The  purpose  for  and  applicat.on  of 
the  medical  surveillance  prograin, 
including,  as  appropriate,  methods  of 
self-examination; 


(D)  Tlie  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  signiflcance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specific  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  beta- 
Naphthylamine; 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(1)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  famiUarized  with 
their  terms,  and  rehearsed  in  their 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director. 

(f)  Reports — (1)  Operations.  Not  later 
than  March  1, 1974,  the  information 
required  in  paragraphs  (f)(1)  (i).  (ii),  (iii), 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director.  Any  changes  in  such 
information  shall  be  similarly  reported 
in  writing  within  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  in-plant 
location  of  the  area{s)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  The  name{s)  and  other  identifying 
information  as  to  the  presence  of  beta- 
Naphthylamine  in  each  regulated  area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  beta- 
Naphthylamine  is  present  in  each 
regulated  area;  e.g.  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
othervMse  handled. 

(2)  Incidents.  Incidents  which  result 
in  the  release  of  beta-Naphthylamine 
into  any  area  where  employees  may  be 
potentially  exposed  shall  be  reported  in 
accordance  with  this  subparagraph,  (i)  A 
report  of  the  occurrence  of  the  incident 
and  the  farts  obtainable  at  that  time 
including  a  report  on  any  medical 
treatment  of  affected  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director 

in)  A  wntten  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  within 
1.5  calendar  days  tliereafter  and  shall 
include:  (A)  A  specification  of  ;he 
amount  of  material  released,  tiie  amount 


of  time  involved,  and  an  explanation  of 
the  procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination; 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  implemented;  and 

(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medical  surveillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations,  (i)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors. 

(ii)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  following  the  preassignment 
examination. 

(iii)  In  all  physical  examinations  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  including  reduced 
immiuiological  competence,  those 
undergoing  treatment  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking. 

(2)  Records,  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  employment.  Upon 
termination  of  the  employee's 
employment,  including  retirement  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  successor. 
records,  or  notarized  true  copies  thereof, 
shall  be  forwarded  by  registered  mail  to 
the  Director. 

(ii)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  d«"i  « r  -. •  ed 
representatives,  and  the  .\is.siant 
Secretary  in  accordance  with  29  CFR 
1915.1120  (a)-{e)  and  (gHl).  These 
records  shall  also  be  provided  upon 
request  to  the  Director. 

(iii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statement  of  the  employee's  suitability 
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for  emplo>Tn«nt  in  the  spetafic 
exposure. 

(.\pproved  by  the  Office  of  Management  and 
Budget  under  cor Tol  nurr.hwr  121*-0089) 


UMI 


11915.1010    B«n2idin«. 

[a]  Scope  end  ap-, /,■  -  ^r:,} ■:  (1  j  This 
section  applies  to  any  ar«^a  m  which 
Benzidiiis,  Chomical  Abfstrnt  ts  Sfirvice 
Registry  Numtx^r  92875  is 
manufactured,  processed,  rvpiu  kaged. 
released,  handled,  or  stored,  but  shai! 
not  apply  to  Lranssruprr.ent  in  sraled 
containers,  except  for  the  labeuns^ 
requirements  under  paragraphs  (t*!i21 
(3),  and  (4)  of  Lhis  seclion- 

(2)  This  section  shall  not  apply  to 
solid  or  Liquid  mixutures  containing  less 
than  0.1  percent  by  weight  cr  vol  irrie  la 
Benzidine 

(b)  Definitions.  For  the  purpos<«  of 
this  section.  [1]  Absolute  filter  is  one 
capable  of  retaining  99,97  per'":er.t  af  a 
mono  dispense  aerosol  of  0  ,3  ^Ji; 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  nsqiiL'^  him  to 
be  in  the  regulated  area  and  who  h^s 
been  specifically  assigned  by  the 
employer 

(3)  Clean  change  room  means  a  room 
where  errployees  put  or,  r  !eon  clothing 
and/or  protective  eqi.!pr."r;t  m  an 
environment  fr^e  of  Benzlri'Cf .  The 
clean  C-hange  room  shall  be  contij^^jo'js 
to  and  have  an  entrv  from  a  shovvr 
room,  when  the  shower  n-^orr  fac\i\'ir*^ 
iie  othdrwise  r*>qviired  \::  this  S4H.rt.on. 

(4)  Clf^sed  system  means  an  operation 
irvclv.ng  Benzidine  where  containment 
prevents  the  release  of  BBnzidlne  Into 
regulated  areas,  nonregulated  areas,  or 
the  external  environment 

(5)  iDeconfa.'njnaLion  means  the 
Inactivation  of  Benzidine  or  its  safe 
disposal. 

(6)  Director  means  the  Director. 
National  Institute  for  Occupational 
.Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Health  and  Human  Services  to  act  for 
the  Director. 

17)  Disposal  means  the  safe  removal  of 
Ben^ii-line  from  the  work  environment 

(8'  fl.n erg" ncy  means  an  unforeseen 
cir-rume'dnce  or  set  of  circumstances 
resulting  in  the  release  of  Benzidine 
which  may  result  in  expo<:ure  to  or 
contact  with  Benzidine. 

(9!  E.vfpma/  environment  means  any 
envi-cr.ment  exte-fnal  to  regulated  and 
non-wjlat»d  a.-eas. 

(101  isolate^  s;/st'^rn  n,t«a!i.s  a  .fully 
e:y;!osed  structure  other  than  the  vessel 
of  containment  of  Benzidine,  which  is 
impervious  to  the  passage  of  Benzidine, 
and  which  would  prevent  the  entry  of 
Benzidine  into  regulated  areas, 
nonregulated  areas,  or  tbe  extemaJ 


environinent.  should  leakage  or  spiliaj^e 
from  the  vessel  of  containment  occur 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  end  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  hnear 
face  velocity  of  150  feet  per  minute  with 
a  minimum  of  125  feet  per  minute, 
designed,  constructed,  and  maintained 
In  such  a  way  that  an  operation 
Involving  Benzidine  within  the  hood 
does  not  require  the  insertion  of  any 
portion  of  any  employee's  body  other 
than  his  hands  and  arms. 

(12)  Nonregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  means  an 
operation  involving  Benzidine  in  an 
oj)en  vessel,  which  is  not  in  an  isolated 
system,  a  laboratory  type  hDod,  nor  in 
any  other  system  aff(Htiing  equivalent 
protection  against  the  entry  of 
Benzidine  into  regulated  areas, 
nonregulated  areas,  or  the  external 
environment. 

(14)  Rnotective  clothing  means 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  Benzidine. 

(15)  Regulated  area  means  an  area 
where  entry  and  exit  is  restricted  and 
controlled. 

(c)  Requirements  for  areas  containing 
Benzidine.  A  regulated  area  shall  be 
established  by  an  employer  where 
Benzidine  is  manufactured  pnxessed, 
used,  repackaged,  released,  handled  or 
stored.  AH  sudi  areas  shall  t)e 
controlled  in  accordance  with  the 
recpiirements  for  the  following  category 
or  categories  describing  the  operation 
Involved: 

(1)  Isolated  systems.  Employees 
working  with  Benzidine  within  an 
isolated  system,  such  as  a  "glove  box" 
shall  wash  their  hands  and  arms  upon 
completion  of  the  assigned  task  and 
before  engaging  in  other  activities  not 
associated  with  the  isolated  system. 

(2)  Closed  system  operation.  Within 
regulated  areas  where  Benzidine  is 
stored  in  sealed  containers,  or  contained 
in  a  closed  system,  including  piping 
systems,  with  any  sample  ports  or 
openings  closed  while  Benzidine  is 
contained  within: 

(i)  Access  shall  be  restricted  to 
authorized  employees  only: 

(ii)  Employees  shall  be  required  to 
wash  hands,  foraanns,  face  and  neck 
upon  each  exit  from  the  reg^alated  areas, 
close  to  the  point  of  exit  and  twfore 
engaging  in  other  activities 

\Vi  Opfn  vessfil  xvstem  operations 
Op'Ti  vessel  system  operations  as 
defined  ir;  pa-'agraph  (b)(13)  of  this 
sactlor  are  prohibited. 


f4)  Transfer  from  a  closed  systf-m 
charging  or  discharging  point 
ap^raliGns,  or  othen*".se  opening  a 
rinsed  system  In  operations  involving 

laboratory  t>"pe  hoods."  or  in  IrK-atinns 
where  B'snzidine  is  contained  ir  an 
otherwise  ■'closed  system."  but  is 
transferred,  charged,  or  dis«iiarged  into 
other  norma iiy  closed  containers,  the 
provisions  of  this  subparagraph  shall 
apply  (i)  Access  shall  be  restnct."^  to 
eulhonzed  employees  only. 

(ii)  EacJi  operation  shall  be  provnded 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas, 
nonregillated  areas  or  the  external 
environment  unless  decontaminated. 
Qean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  lor^l  exliaust 
system. 

(iii)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  protective  clothing  (smocks, 
coveralls,  or  long-sleeved  shirt  and 
pants),  shoe  covers  and  gloves  prior  to 
entering  the  regulated  area. 

(ivj  Employees  engaged  in  Benzidine 
handling  operations  shall  be  provided 
with  and  required  to  wear  and  use  a 
half-face,  filter-type  respirator  for  dusts, 
mists,  and  fumes,  in  accordance  w-.th 
§  1910.134.  A  respirator  affording  higher 
levels  of  protection  may  be  substituted. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  requi.'ed  to 
remove  and  leave  protective  clothing 
and  equipment  at  the  point  of  exit  and 
at  the  last  evjt  of  the  day.  to  pla^e  used 
clothing  and  equipment  in  im.pen  icds 
containe.^s  at  Lhe  point  of  exit  for 
purpo=;es  of  docontaminaticn  or 
disposal.  The  contents  of  sacb 
impervious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)(2),  (3).  end  (4)  of  this  section. 

(vij  Employees  shall  be  required  to 
wash  hands,  forearms,  face  end  ne-'k  on 
each  exit  from  the  regulated  area,  close 
to  the  point  cf  exit,  and  before  engaging 
in  other  activities. 

(vii)  Employees  shall  be  riX}uired  to 
shower  after  the  last  exit  of  the  day. 

(viii)  Drinking  fountains  ere 
prohibited  in  the  r^'g-i^iated  area. 

(5)  Maintenance  and  de<:ontami nation 
activities.  In  cleanup  of  leak.s  or  sp:Us, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment, 
where  direct  contact  with  Benzidine 
could  result,  each  authorized  employee 
entering  that  area  shall:  (i)  Be  provided 
with  and  required  to  wear  clean, 
impervious  garments,  including  gloves, 
boots  and  continuous-air  supplied  hood 
in  accordance  with  §  1910.134. 
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(:ij  Be  decontaminated  before 

rf'-TU)ving  the  prntp<^:\'e  gfirments  and 

; : ;   Ftc  required  to  shower  upon 
:v^ moving  the  protective  garments  and 
hood. 

(d)  General  regulated  area 
requirements. 

(1)  [Reserved) 

(2)  Emergencies.  In  an  emergency, 
immediate  measures  including,  but  not 
limited  to,  the  requirements  of 
paragraphs  (d)(2)  (i).  (ii).  (iii),  (iv),  and 
(v)  of  this  section  shall  be  implemented. 
(i)  The  potentially  affected  area  shall  be 
evacuated  as  soon  as  the  emergency  has 
been  determined. 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumption 
of  normal  operations. 

(iii)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affected  area  at  the  time  of 
the  emergency.  A  report  of  the  medical 
surveillance  and  any  treatment  shall  be 
included  In  the  incident  report,  in 
accordance  with  paragraph  (t)(2)  of  this 
section. 

(iv)  Where  an  employee  has  a  known 
contact  with  Benzidine  such  employee 
shall  be  required  to  shower  as  soon  as 
possible  unless  contraindicated  by 
physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (0(2)  of  this  section. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas. 

(ii)  Where  employees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  prov.-ied  ;n  a'rordance  with 
§1910.141ld]  Ujand  i-ij  (ii)  through 
(vii). 

(iii)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shell  be  crovided  in  accordance  with 
§1910  141(d)(3), 

(iv)  Where  employees  wear  protective 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §  1910.141(e),  for  the  number  of 
such  employees  required  to  change 
clothes. 

(vj  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Contamination  control.  Ii) 
Regulated  areas  except  for  outdoor 
systems,  shall  be  maintained  undor 
pressure  negaUve  with  respe<  t  to 


nonre^ulated  areas.  Local  exhaust 
ventiiation  may  be  u.sed  to  satisfy  this 
requirenumt.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulated  areas  or 
the  external  environment. 

(iii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  Benzidine  from  the  surfaces  of 
materials,  equipment  and  the 
decontamination  facility. 

(iv)  Dry  sweeping  ana  dry  mopping 
are  prohibited. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend: 

CANCER-SUSPECT  AGENT 
AUTHORIZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend; 

CANCER-SUSPECT  AGENT  EXPOSED  tN  THIS 
AREA 

IMPERVKXJS  SUrr  INCLUDING  GLOVES.  BOOTS. 
AND  Atfl-SUPPLIED  HOOD  REQUIRED  AT  Aa 
TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  Benzidine  and 
containers  required  under  paragraphs 
(c)(4){v)  and  (c)(6)(vii)(B),  and 
(c)(6){viii)(B)  of  this  section  which  are 
accessible  only  to,  and  handled  only  by, 
authorized  employees,  or  by  other 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section,  may 
have  contents  identification  limited  to  a 
generic  or  proprietary  name,  or  other 
proprietary  identiRcation,  of  the 
carcinogen  and  percent. 

(ii)  Containers  of  Benzidine  and 
containers  required  under  paragraphs 
(c)(4)(v).  (c)(6)(vii)(B),  and  (c)(6)(viii)(B) 
of  this  section  which  are  accessible  to, 
or  handled  by  employees  other  than 
authorized  employees  or  employees 
trained  in  accordance  with  paragraph 
(e)(5)  of  this  section  shall  have  contents 
identification  which  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Service  Registry  number  as  listed  in 
paragraph  (a)(1)  of  this  section. 

iiii)  Cc/^ainers  shall  have  the  warning 
words  ••C\NCER-SUSPECT  AGENT" 
displayed  immediately  imder  or 
adjarent  to  the  roiifents  identification. 


(iv)  Containers  which  have  Benzidine 
contents  with  corrosive  nr  Irritating 
properties  shall  ha  vti  .dr*  :  sii:  .  ments 
warning  of  such  hazards,  noting,  if 
appropriate,  particularly  sensitive  or 
affected  portions  of  the  body. 

(3)  Lettering.  Lettering  on  signs  and 
instructions  required  by  paragraph  (e)(1) 
of  this  section  shall  be  a  minimum  letter 
height  of  2  Inches  (5.08  cm).  Labels  on 
containers  required  under  this  section 
shall  not  be  less  than  Vi  the  size  of  the 
largest  lettering  on  the  package,  and  not 
less  than  8  point  type  in  any  instance: 
Provided,  Tliat  no  such  required 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height. 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction. 

(5)  Training  and  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to:  (A)  The  nature  of  the  carcinogenic 
hazards  of  Benzidine,  including  local 
and  systemic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  Benzidine  which 
could  result  in  exposure; 

(C)  The  purpose  for  and  application  of 
the  medical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  6f)ecinc  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  Benzidine; 

(H)  The  purpose  for  and  appUcation 
of  specific  first  aid  procedures  and 
practices; 

(I)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehearsed  in  their 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director. 

(f)  Reports — (1)  Operations.  Not  later 
than  March  1, 1974,  the  information 
required  in  paragraphs  (0(1)  (i).  (ii).  (iii). 
and  (iv)  of  this  section  shall  be  reported 
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in  writing  to  the  nearest  OSH.\  Arnti 
Director.  Any  changes  m  sjtii 
information  shall  be  simiiariy  report tid 
in  writing  within  15  calendar  days  of 
such  change  H)  A  brief  detiCTiption  and 
in-plant  location  of  the  area(s)  regulated 
ar.d  the  address  of  each  r*<^^uiatad  area; 

(;;)  The  name(sj  and  othar  identifying 
infurmation  as  to  the  preserice  of 
Benzidine  in  each  rei<ulatj»d  trba, 

(iii)  The  number  ct  P";pji>">es  in  each 
regulated  area,  dunng  r>')rmai 
operations  including  niaintenaxice 
activities,  and 

(:vi  The  manner  iP  \*h;i„h  Benzidine 
is  present  in  each  reguhted  area:  e.g. 
whether  it  is  marr.  fartu'vi.'!,  orooessed, 
'.■s^-d.  r«pacitased,  rt^ie-.^Hil  stored,  or 
r)  t  h  f  rw  1  se  h  an  d  1  rni 

(2)  Inridpnts  Incidertjs  which  result 
in  the  release  of  Benzidine  into  any  area 
where  employees  may  be  potentially 
etpost'd  shall  be  reported  in  accordance 
with  Lh.is  paragraph  (i)  A  report  of  the 
o<curT8nce  of  the  incident  and  the  facts 
obtflin&ble  at  that  time  iiicluding  a 
report  on  any  medical  treetment  of 
a.'fecJed  employees  shall  be  made 
w.'hin  24  hours  to  the  nearest  OSHA 
Area  Director 

(i:l  A  wntten  report  shall  be  filed  with 
t.ve  :ieart*st  OSH.A  Area  Director  within 
15  calendar  days  thereafter  and  shall 
include:  (A)  A  specification  of  the 
amount  of  materia!  released.,  the  amount 
cf  time  involved,  and  an  explanation  of 
the  procedure  used  in  determining  this 
figure. 

(B)  A  description  of  the  area  involved. 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medicaJ 
sar\'eiUance  program  implemented:  and 

(D)  An  analysis  of  the  cimunstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(^  Medical  surveillance.  At  no  cost  to 
tJ.e  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations,  (i)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignmant  physical 
exa.T.i::at!on  by  a  physician  stiall  be 
pr.'Vuied  The  examination  shall 
i;;;  Ivde  the  personal  history  of  the 
employee,  family  and  occupational 
bacitground,  including  genetic  and 
environmental  factors. 

(:ij  Authorized  axnplcyees  shall  be 
provided  periodic  physical 
examinations,  not  less  of^en  iiian 
annually,  followinij  the  preassignmrn? 
examination. 


(iii)  In  all  physK:al  exam,  mat  ions,  the 
examining  pnysinan  shall  consider 
whethrir  !lie.''e  exist  co.jditions  of 
inav.-suci  Ti-vi,  .:;c.■JlUn^  reduced 
iounuiii.    ijiic^n  (  .ii'ipetenr*.  thosrt 
undergoing  treatment  with  steroids  or 
cytotoxic  agefiis,  pr-evjnanry  and 
cigarette  smoking 

[2]  Records  ,;:  t::v\p\^  ve^  of 
employees ex<i -Mil, bd  ^'lirsaaii!  to  ihis 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  aii 
such  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  employment.  Upon 
termination  of  the  employee's 
employment,  including  reti.-ement  or 
death,  or  in  the  event  tnat  the  empioytT 
ceases  business  without  a  succes>«or, 
records,  or  notarized  true  copies  thereof. 
shall  be  forwarded  by  registered  mail  to 
the  Director. 

(ii)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  tr.e  Assistant 
Secretary  in  accordance  wiiri  29  CFR 
1915.1120  (aHe)  and  (kMiI  These 
records  shall  also  be  provided  i;  jor, 
request  to  the  Director. 

(iii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statement  of  the  employee's  suitability 
for  employment  in  the  specific 
exposure. 

(Approved  liy  the  Office  of  Management  and 
Budget  under  control  number  1218-0082) 

11915.1011    4-AmintMphmtfL 

(a)  Scope  and  application.  (1)  This 
section  applies  to  any  area  in  which  4- 
Ajninodiphenyl,  Chemical  Abstracts 
Service  Registry  Number  92671  is 
manufactured,  processed,  repackaged, 
released,  handled,  or  stored,  but  shall 
not  apply  to  trans-shipment  in  sealed 
containers,  except  for  the  labeling 
requirements  under  paragraphs  (e)  (2), 
(3),  and  (4)  of  this  section. 

(2)  This  section  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 
than  0.1  percent  by  weight  or  volume  of 
4-Aminodiphenyl. 

(b)  Definitions.  For  the  purposes  of 
this  section;  (1)  Absolute  filter  is  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0.3  \im 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  req-aire  him  tn 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  by  the 
employer. 

(3)  Clean  change  room  means  a  room 
where  employees  put  en  clean  clothing 
and/or  protective  equipment  in  an 
environment  free  of  4-.\niinodiphenyl. 
The  clean  cr.ar  jje  nuMn  shall  be 


contiguous  to  and  have  an  entry  from  e 
shower  room,  when  the  shower  room 
f.icilities  are  otherwise  required  in  this 
tied  ion. 

(4)  Closed  system  means  an  operauoa 
involving  4-Aminodiphenyl  where 
containment  prevents  thie  rele.'^se  of  4- 
Aminodiphenyl  into  regulated  fif>^as. 
nonre^ulated  aiea,  or  the  external 
environment. 

{'->]  DfH^ontami nation  means  the 
tr:af  ^va'ion  of  4-Aminodiphenyl  or  its 
Shfe  disposal. 

(6)  Dirpctor  means  the  Director, 
Na'ionai  Lnstitute  for  Ocruphtiona! 
S-ifety  end  Health,  or  any  persci 
directed  by  him  or  the  Secretary  of 
[iealth  and  Human  Services  to  act  for 
the  Director. 

(7)  Dispaol  means  the  safe  removal  of 
4-.Aminod!phenyi  from  the  work 
eiivironmient. 

(81  Emergency  means  an  unforeseen 
circumstance  or  set  of  circumstsnce.s 
resul'iHg  i.n  the  release  of  4- 
A.mir.ociiphenyl  which  m.ay  result  in 
exposure  to  or  contact  with  4- 
Aminodipheny!. 

(9]  External  environment  means  any 
enNdronment  extemel  \o  regulated  and 
nonregula"jd  ar'^as. 

(10]  Iso'u:tf'd  <iy<<tpm  rr.eaps  a  fully 
enclosed  st'^jcture  other  than  the  vessel 
of  containiT^ent  of  4-A.minodiphenyl. 
which  is  imperivious  to  the  passage  of 
4-Aminodipheny!,  and  whicii  would 
prevent  the  entry  of  4  Aminodiphenyl 
into  regulated  areas,  nonregulated  areas, 
or  the  external  environment,  should 
leakage  or  spillage  from  the  vessel  of 
containment  occur. 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
face  velocity  of  150  feet  per  minute  with 
a  minimum  of  125  feet  per  minute; 
designed,  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  4-Aminodiphenyl  within  the 
hood  does  not  require  the  insertion  of 
any  portion  of  any  employees  body 
other  than  his  hands  and  arms. 

(12)  Nonregulated  area  m.eans  any 
area  under  the  control  of  lKb  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  m.eans  an 
operation  involving  4-Aminodipher;yi 
in  an  open  vessel,  which  is  not  in  an 
isolated  system,  a  laboratory  type  hcK>.;, 
nor  in  any  other  system  affording 
equivalent  protection  against  the  entry 
of  4-Aminodiphenyl  into  regulated 
areas,  nonregulated  areas,  or  the 
external  environment. 

(14)  Protective  clothing  means 
clothing  designed  to  protect  an 
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employee  agednst  contact  wilh  or 
exposure  to  4-Aminodiphenyl 

(15)  Regulated  area  means  an  ar<:-a 
where  entry  and  ex;t  is  restruled  ar.i 
controlled. 

(c)  Requirements  for  areas  crr^'^uL^ng 
4Amjnodipbeny!  A  re<^;j!ated  art-a  sJ:al> 
be  established  by  an  employer  where  4^ 
Air.:  nodi  phenyl  is  manufactured. 
processed,  used,  repaci-c'ig&d,  released. 
handled  or  stored  All  s..:.li  irt'fis  shall 
be  controlled  in  arccrdar.re  \Mt.^;  'If 
requirements  fnr  the  f::'iiOw;;-i.;  t  ;,'e^..ry 
or  catPRonos  d>";rr;hi;;>3  the  opf^ration 
involved; 

(1)  Isolated  systems.  Employees 
working  with  4-Anunodiphenyl  within 
an  isolated  system,  such  as  a  "glove 
box"  shall  wash  their  hands  and  anns 
upon  completion  of  the  assigned  task 
bp.d  before  engaging  in  other  activities 
not  associated  with  the  isolated  system. 

(2)  Closed  system  operation.  Within 
regulated  a;«jas  where  4-Aminodiphenyl 
is  stored  in  sealed  containers,  or 
contained  in  a  closed  system,  including 
piping  systems,  with  any  !>ampie  ports 
or  openings  closed  while  4- 
Aminodiphenyl  is  contained  within; 

(ij  Aa:ess  shall  be  restricted  to 
authcnztid  employees  onlv; 

(ii]  Employees  shall  be  required  to 
wash  hands,  forearras,  face  and  neck 
upon  each  exit  from  the  regulated  areas, 
r  ;rj>e  to  the  pomt  of  exit  and  Ix-fore 
tT'.^^iging  in  other  activiLies^ 

( 3 1  Open  vessel  system  operations. 
()p^!n  ves.sel  system  operations  as 
denned  in  paragraph  (T)')I13)  of  this 
section  are  prohibited^ 

(4)  Transjerfrom  a  closed  system, 
charging  or  discharging  point 
operoticna,  or  otherwise  opening  a 
riofied  system.  In  operations  involving 

hiboratory  type  hoods,"  or  In  locations 
where  4-Aminodiphenyl  is  contained  in 
a.'i  o'.lierwise  '  clcsed  system,"  but  is 
transft^rred.  charged,  or  discharged  into 
otner  normally  closed  containers,  the 
provisions  of  this  subparagraph  shall 
apply. 

(i)  Access  shall  be  restricted  to 
authorized  emplo-itrt's  onlv. 

(;i)  Earii  operalicn  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordiuary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas, 
nonregulated  areas  or  the  externa! 
environment  unless  derx)ntam!iiaipd. 
Clean  makeup  air  shall  be  mtroclured  ii 
sufficient  volume  io  maintain  the 
correct  operation  of  the  lcK:;fil  oviiaust 
system. 

(lii)  Employees  shall  be  pnividud 
with,  and  requi.'ed  to  wear,  clean,  fall 
body  protective  cioLhing  (smocks, 
coveralls,  or  long-sleeved  shirt  and 


pants),  shoe  covers  and  glomes  pr.or  to 
entering  the  regulated  area,, 
(iv)  Employees  engaged  in  4- 

.A.mmodiphenyi  handling  operatjor:'; 
'VHP.ll  l)e  provided  with  and  requ^rwi  'o 
AH  <r  ar  d  U';^  a  half-far^  filter-tvp*^ 
-!,;_  'fi'^r  f  ir  d>.atc  ni=:ts,  end  f'i.irri*i<;,  in 

^  s  .  'i*  '  £**'orf1ing  higher  levels  of 
p.-(j;ecUGn  may  be  substituted. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  eouipme;  '  it  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 
idenURed,  as  required  under  paragraphs 
(e)  (2),  (3),  and  (4)  of  this  section. 

(vi)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck  on 
each  exit  from  the  regulated  area,  close 
to  the  point  of  exit,  and  before  engaging 
in  other  activities. 

(viij  Employees  shall  be  required  to 
shower  after  the  last  exit  of  the  day. 

(viii)  Drinking  fountains  are 
prohibited  in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminatf-d  <vsterT  s    r  equipment, 
where  dirt-. »  [  ^  ^  'a,-t  w  .:,n  4- 
Aminodiplvni :  roi^  j  result,  each 
authorized  e'-  pi  ayee  entering  that  area 
shall: 

(i)  Be  provided  wuh  a  id  required  to 
wear  clean,  imperv .     -  ^annents, 
including  gloves,  kxts  .;nd  continuous- 
air  suppled  hood  in  accordance  Mrith 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(iii)  Be  required  to  shower  upon 
removing  the  protective  garments  and 
hood 

(d)  General  regulated  area 
reauirements. 

(1)  [Reserved] 

(2)  Emergencies.  In  an  emergency, 
immediate  measures  including,  but  not 
limited  to,  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii),  (iii),  (iv).  and 
(v)  of  this  section  shall  be  implemented. 
(i)  The  potentially  affected  area  shall  be 
evacuated  as  soon  as  the  emergency  has 
been  determined. 

(ii]  Hazardous  conditions  created  by 
ihe  emergency  shall  be  eUminated  and 
ihe  potentially  effected  e.-ea  shall  be 
decontaminated  p.nor  to  the  resumption 
of  normal  operations. 

(iii)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 


iflilv  affw,  t«j  artifi  a' 


le  ?ii;,«'  ,:f 
,f  :neciical 


potfi 

the  emHr>;«'rii:--'.'   A  r**j,x"i 

surv*^:  i. .aii.ij  ai.d  a.'.y  ;rntoi:..M:,;  vhall  be 

included  in  the  incident  report,  in 

accordance  with  paragraph  (1)(2)  of  this 

section. 

(iv)  Where  an  employee  has  a  known 
contact  with  4-Aminodiphenyl  such 
employee  shall  be  required  to  shower  as 
soon  as  possible,  unless  contraindicated 
by  physical  injuries. 

(v)  An  inci  itn!  ,'>;>;-'  on  the 
emergency  sha;,  t  **  reported  as  provided 
in  oaragrapb  (f)(2)  of  this  section. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
orappUcation  of  cosmetics,  smoidng. 
storage  of  smoking  materials,  tobacco 
products  or  othw  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  rep      tc  ;  a-     >;, 

(ii)  Where  empi-yB-jh  art  required  by 
this  section  to  wash,  washing  taciUties 
shall  be  provided  in  accordance  with 
§  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(iii)  Where  employees  are  required  by 
this  section  to  shower,  shower  faciUties 
shall  be  provided  in  accordance  with 
S  1910.141(d)(3). 

(iv)  Where  employees  wear  protective 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §  1910.141(e),  for  the  number  of 
such  employees  required  to  change 
clothes. 

(v)  Where  toilets  are  In  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Contamination  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  \mder 
pressure  negative  with  respect  to 
nonregulated  areas.  Local  exhaust 
ventilation  may  be  used  to  satisfy  this 
reouirement.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulated  areas  or 
the  external  environment. 

(iii)  Decontamination  procedures 
shall  be  estabUshed  and  implemented  to 
remove  4-Aminodiphenyl  from  the 
surfaces  of  materials,  equipment  and  the 
decontaminaticm  faciUty. 

(iv)  Dry  sweeping  and  dry  mopping 
are  orohibited. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend: 

CANCER-SUSPECT  AGENT 

AUTHORIZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
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paragraph  (c)(51  of  this  section  shall  be 
posted  with  signs  bearing  the  legend: 
C\S'CFR-SrSPECT  AGESl  EXPOSED  IN 
THIS  .^R£.*l 

lMPER^^Ol•S  SUIT  INCLLT)!NG  GLOVES. 
poors  A.ND  AIR-SITPLIED  HOOD 
R.-.QL'IRED  .M  ALL  TIMES 

AL'TH0R1Z£D  PERSONNEL  ONLY 

(iii)  AppropriatH  signs  and 
instructions  shall  be  posted  at  the 
entrance  to.  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contt'rits  identification. 
(i)  Containers  of  4-.'\.minodiphenyl  and 
containers  required  under  paragraphs 
(c)(4)(v)and  (c]i6'(vii;(B).  and 
fc)(6)(vin)(B)  of  thiS  sertion  which  are 
accessible  only  to.  and  handled  only  by, 
authorized  employees,  or  by  other 
em.plovees  trained  in  accordance  with 
paragraph  (e|(5l  of  this  section,  may 
have  contents  identification  limited  to  a 
generic  or  proprietary  name,  or  other 
proprietary  identification,  of  the 
carcinogen  and  percent. 

(u)  Containers  of  4-Aminodiphenyl 
and  containers  required  under 
paragraphs  (c)(4:i(v).  (cj(6)(vii)(B),  and 
(c)(6)(vui)(Bi  of  this  section  which  are 
accessible  to,  or  handled  by,  employees 
other  than  authorized  employees  or 
employees  trained  iii  accordance  with 
paragraph  (eifSj  of  this  section  shall 
have  contents  identification  which 
includes  the  bA\  chemical  nam.e  and 
Chemical  Abstracts  Service  Registry 
number  as  listed  in  parngraph  (a)(1)  of 
this  section. 

(iii)  Containers  shall  have  the  warning 
words  "C\NCER-SUSPECT  AGENT" 
displayed  immediately  under  or 
adjacent  to  the  Cvjntents  identification. 

(iv)  Containers  whiuS  have  4- 
Aminodipheny!  contents  with  corrosive 
or  irritating  properties  shall  have  label 
statements  warning  of  such  hazards, 
noting,  if  appropriate,  particularly 
sensitive  or  affected  portions  of  the 
body 

(J)  Lettenng  Lettering  on  signs  and 
instructions  required  by  subparagraph 
(1)  shall  be  a  minim.um  letter  height  of 
2  inches  (5  08  cm)  Labels  on  containers 
required  under  this  section  shall  not  be 
less  than  '■'i  the  size  of  the  largest 
lettering  on  the  package,  and  not  less 
than  8  point  type  in  any  instance: 
Provided,  That  no  such  rt>quired 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction. 


(5)  Training  and  indoctrination  (i) 
Each  employee  prior  to  being  authorized 
lo  enter  a  regulated  area,  shall  receive 
Including,  but  not  necessarily  limited 
to:  A  training  and  indoctrination 
program  (A)  The  nature  of  the 
carcinogenic  hazards  of  4- 
Aminodiphenyl,  including  local  and 
systemic  toxicity: 

(B)  The  specific  nature  of  the 
operation  involving  4-Aminodiphenyl 
which  could  result  in  exposure; 

(C)  The  purpose  for  and  application  of 
the  medical  surveillance  program. 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures. 

(F)  The  employee's  specific  role  in 
emergency  procedures: 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  4- 
Aminodiphenyl: 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(I)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  pcsted,  and 
employees  shall  be  fam.ilianzed  with 
their  terms,  and  rehearsed  in  this 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  requ»'st 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director 

(f)  Beports — (1)  Operations.  Not  later 
than  March  1, 1974,  tlie  information 
required  in  paragraphs  (f)(l]  (i),  (ii),  (ni), 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSH.\  Area 
Director.  Any  changes  m  such 
information  shall  be  sim.ilarly  reported 
in  wrriting  within  15  calendar  days  of 
such  change,  (i)  A  brief  description  and 
in-plant  location  of  the  area(s)  regulated 
and  the  address  of  eacJi  regulated  area; 

(ii)  The  name(s)  and  other  identifying 
information  as  to  the  presence  of  4- 
Aminodiphenyl  in  each  regulated  area, 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  4- 
Aminodiphenyl  is  present  in  each 
regulated  area,  eg  whether  it  is 
manufartured,  processed,  used 
repackaged,  released,  stored,  or 
otherwise  handled 


(2)  Incidents.  Incidents  which  result 
in  the  release  of  4-Aminodiphenyl  into 
any  area  where  employees  may  be 
potentially  exposed  shall  be  reported  in 
accordance  with  this  paragraph,  (i)  A 
report  of  the  occurrence  of  the  incident 
and  the  facts  obtainable  at  that  time 
including  a  report  on  any  medical 
t-aiatment  of  affected  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSH.\  Area  Director 

(ii)  A  written  report  shall  be  filed  with 
the  nearest  OSR,\  .\rea  Director  w  ilhin 
15  calendar  days  thereafter  and  shall 
include  [A]  A  specification  of  the 
amount  of  material  released,  the  amount 
of  time  involved,  and  an  explanation  of 
the  procedure  used  in  determining  this 
figure; 

(B)  A  description  cf  the  .irea  involved, 
and  tiie  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(CI  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  im.plemented;  and 

(D)  An  analysis  of  the  circum.stances 
of  the  incident,  and  measures  taken  or 
to  he  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medical  surveillance  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  establislied  and 
implemented  for  employees  considered 
for  assignm:cnt  to  enter  regulated  areas. 
and  for  authorized  employees, 

(1)  Examinations,  (i)  Before  ari 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  hi.story  of  liie 
employee,  family  and  occupationjl 
background,  including  genetic  and 
environmental  factors, 

(ii)  ,\uthonzed  em.ployees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  following  the  preassignment 
examination. 

(ill)  In  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  including  reduced 
immunological  competence,  those 
undergoing  treatment  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking, 

(2)  Records,  (ij  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examinations.  Rbcords 
shall  be  maintained  for  the  duration  of 
the  employee's  employment.  Upon 
termination  of  the  employee's 
employment,  including  retirement  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  successor, 
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r»K-ords.  or  notarized  true  copies  thpreof, 
shell  be  forn-arded  bv  registered  mail  to 
the  Director, 

(ii)  Records  required  bv  thi=; 
paragraph  shall  be  provided  upon 
request  to  emplovws.  designated 
representative*:,  and  the  Assistant 
Secretary  in  accordance  wnth  29  CFR 
1915,1120  (aHe)  and  (xHi)-  These 
records  shall  also  l)e  provided  upon 
request  to  the  DirectoT 

(iii)  Any  physn  lan  who  conducts  ?i 
medical  examination  required  bv  th:=; 
paragraph  shall  furnish  to  the  ernpln'.t^r 
a  statement  of  the  (Employee's  suiiabiii'v 
ftjremployTT.erit  m  tlie  sf-tecific 
exposure 

(Approved  bv  !hp  Offne  of  Mdnagementand 
Budgpt  und^ir  control  number  1218-0090) 

§1913. 1C12     Ethyl*f>«im)n«. 

[a]  Scope  and  application  (Ij  This 
section  applies  to  any  ai-ea  in  v\hn,h 
Ethyleneitnine,  Chemical  Abstraris 
Service  Regis'rv'  Number  l'"il564  i? 
manufactured,  processed,  repackaged. 
released,  handled,  or  stored,  but  shall 
not  apply  to  trans-shipment  in  sealed 
containers,  except  for  the  labeling 
requirements  under  paragraphs  !>)  f2l. 
(.3).  and  (4)  of  this  se<nion. 

(2)  This  section  shall  not  apply  t,.,) 
solid  or  liquid  mixtures  containing  !e>s 
than  1.0  percent  by  weight  or  volume  of 
Ethyleneimine. 

(b)  Definitions.  For  the  purposes  of 
this  section;  (1)  Absolute  filter  i&  one 
capable  of  retaining  99,97  percent  of  a 
mono  disperse  aerosol  of  0  3  ^m 
particles. 

(2)  Authcnzed  employee  means  a.i 
employee  whose  duties  require  him  to 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  by  the 
employer. 

(3)  Clean  change  roam  means  a  room 
where  employees  put  on  clean  clothing 
and/or  protective  equipment  in  an 
en\ironm6nt  free  of  Elhyleneimme  lite 
clean  change  room  shall  be  contiguous 
to  and  have  an  entry  from  a  shower 
room,  when  the  shower  room  facilitifs 
are  otherwise  required  in  this  section 

(4)  Clofied  system,  means  an  operation 
involving  Ethyleneimine  wh^^re 
containment  pn?vents  the  relees*^  of 
Ethyleneimine  into  regulated  area.';, 
nonreguloled  hH:U'^,  or  tho  external 
environm.ont. 

(5)  Decontamination  n'.earis  -lie 
inactivation  of  Ethyleneimine  or  its  ss'e 
disposal. 

(e)  Dznector  means  the  Director, 
National  Institute  for  CXxupational 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Health  and  Human  Servic  es  to  act  For 
the  Director. 


("1  D/.«posa,' means  the  safe  mmovpi  of 
Ethyleneinimp  from,  'h*^  w-'-ri. 
environment. 

(8)  Emer^pncv  means  an  unforeseen 
ciraimstancp  cr  f,pt  of  circumstances 
resultmg  m  the  release  of  Ethyleneimine 
which  mav  re^;  ^h  m  exposure  to  or 
contact  with  Eth;.  leneimine. 

(9)  Externa!  envin-^nrnpnt  "-i-^i^ns  any 
environi"pr.'  i-Wfr',:''  '  '■■••ii;.^T'"d  and 
nnnregulated  areas. 

(10)  Isolated  sy'stem  meone  a  fully 
enclo.'.ed  structure  other  \hp.r,  '.Se  vessel 
of  containment  of  Ethyleneimine,  which 
is  impervious  to  the  passage  of 
Ethylentain'iine,  ar.d  v*.".ich  would 
prevent  the  entry  of  Etiiyleneimine  into 
regulated  areas,  nonregulated  areas,  or 
the  Hxttirrai  e''.v!i'"inn"tent,  should 
leakokie  cir  spii:.Lige  from,  tne  vessel  of 
Con(ainm<'r.t  occur 

(n  i  /. ;r  : -r;*  a  .'vpe  hood  is  a  device 
enclos*>(i    ;;  thrt^  sdes  and  the  top  and 
hot?  in    '-s  K  it*d  and  maintained  so  as 
to  draw  aar  iriward  ,qt  an  average  linear 
face  velocity  of  150  fni  t  per  minute  with 
a  minimum  of  125  fwt  per  minute; 
designed,  construi^ed  and  maintained 
in  such  a  way  !h,=it  an  opcrstion 
involving  Ei.h\  ieni=,mine  within  the 
hood  does  not  reqcim  tl.e  .;:.sertion  of 
any  pc^tion  of  any  empinyw  ,s  body 
other  than  his  hands  and  anns. 

(12)  .Vonm;LA7fpJ'  it^'h  means  any 
a,n3a  under  the  conirt'j  (,f;;:p  e'v.yl'-'vt^r 
where  entry  and  exit  is  neiiher 
re-^tricted  nor  controlled. 

[131  Op'-n  ;  >'-.<;p/ xvsfp.T' means  an 
(ipt",::H:  ;:i  ;:r,  o,:ving  Et*' >  :.-::t..imine  in  an 
open  vessel,  which  ■<s,  n;)t  :n  an  isolated 
system,  a  laboratorv  type  hood,  nor  in 
any  other  system  affording  equivalent 
prot(K-tion  against  the  entrv  of 
Ethyleneimine  m'o  r»'v.. iated  areas, 
nonreguiated  art^as.  or  the  external 
envn-onm.ent. 

(14)  Protective  clothing  means 


,0' 


Inng  designed  to  proted  an 


employee  against  contact  with  or 
exposure  to  Ethyleneimine. 

(15)  Regulated  area  means  an  area 
where  entry  and  exit  is  restricted  and 
controlled. 

~]  Pequirf'r'f'-nts  ^-.f-ar*--!^  containing 


Et: 


'^pin 


A  rt>g„.,  :<.ii^'i,l  area  shall  be 


e?t,3biished  by  an  employer  where 
Eth\  leneimme  is  manufactured, 
proct-issed,  i„;,sed.  repackaged,  released, 


h 


or  sto.'-t-d  „*,II  such  areas  shall 


be  '  c'ltru'led  m  6i  c  ar<,;/'nce  with  the 
r'-q:arements  for  the  following  category 
or  -.ategores  describing  the  operation 
involved,: 

(1,1  If^clated  s\'sti-m>  Fmployees 
working  wnh  Ethyleneim.ine  within  an 
bsolated  system,  such  as  a  "glove  box" 
shall  wash  their  hands  and  arms  upon 
completion  of  the  assigned  task  and 


before  engaging  '  r     • '  *  •  f»r  •      ■  «g  not 
associated  with  thf  a   ia'i-^  «   •^''-m, 

(2)  Clo^P'i  .yc^tf-,'-  ";►/•:' ;,':  -,-'    Within 

regulated  areas  where  LlLyleneimine  is 
stored  in  sealed  containers,  or  contained 


m  a 


."><;(i<i  c\  litp'T^ 


including  piping 
syst' ■■  «  V*  ;•:  ar.\  sample  ports  or 
openings  closed  while  Ethyleneimine  is 
contained  within:  Access  shall  be 
restricted  to  authorized  employees  only. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  (b)(13)  of  thia 
section  ar«  r  rrihibited. 

(4)  T,-  •    'r  •  from  a  closed  system, 
charging  or  discharging  point 
operations,  or  otherwise  opening  a 
closed  system.  In  operations  involving 
"laboratory  type  hoods."  or  In  locations 
where  Ethyleneimine  is  contained  in  an 
otherwise  "closed  system,"  but  is 
transferred,  charged,  or  discharged  into 
other  normally  closed  containers,  the 
provisions  of  this  subparagraph  shall 
apply. 

0)  Access  shall  be  restricted  to 
authorized  employees  only; 

(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas, 
nonreguiated  areas  or  the  external 
environment  unless  decontaminated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  local  exhaust 
system. 

(iii)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  protective  clothing  (smocks, 
coveralls,  or  long-sleeved  shirt  and 
pants),  and  gloves  prior  to  entering  the 
regulated  area. 

(iv)  Employees  engaged  in 
Ethyleneimine  handling  operations 
shall  be  provided  with  and  required  to 
wear  and  use  a  full-face,  supplied  air 
respirator,  of  the  continuous  flow  or 
pressure-demand  type,  In  accordance 
with  §1910.134. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  equipment  at  the  point  of  exit  and 
et  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)  (2),  (3),  and  (4)  of  this  section. 

(vi)  Drinking  fountains  are  prohibited 
in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 


35576         Federal  Register  /  Vol    58,  No    125  /  Thursday.  July  1.  1993  /  Rules  and  Regulations 


contaminated  systems  or  equipment. 
where  direct  contact  with 
Elhyleneimine  could  result,  each 
authorized  employee  entering  tha?  tiT*>a 
shall: 

(i)  B«  provided  with  and  n+quired  to 
wear  clean,  impervious  garments, 
including  gloves,  boots  and  contmuous- 
air  supplied  hood  in  accordanre  with 
§1910  134 

(ii)  Be  decontaminated  before 
removing  the  proteclive  garments  and 
hood, 

(lii)  Be  required  to  shower  upon 
removing  the  protective  garmients  and 
hood 

(d)  Genera!  regulated  arva 
requirements.  \ 

(1) [Reserved] 

(2)  Emergencies  In  an  emergency, 
immediate  m.easures  including,  but  not 
hm.ited  to,  the  requirements  of 
paragraphs  (d)(2]  (i),  (ii),  (iii),  (iv),  and 
(v)  of  this  section  shall  be  implemented. 
(i)  The  potentially  affected  area  shall  be 
evacuated  as  soon  as  the  emergency  has 
been  determined, 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumption 
of  normal  operations 

(u;)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affB<::ted  ama  at  the  time  of 
the  emergency  A  report  of  the  medical 
su.".'eillance  and  any  treatment  shall  be 
included  in  the  incident  report,  in 
accordance  w;th  paraxraph  (0(2)  of  this 
section. 

(iv)  Where  an  employee  has  a  known 
contact  with  Ethyieneimine.  such 
employee  shall  be  required  to  shower  as 
soon  as  possible,  unless  contraindicated 
by  physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (f)(2)  of  this  section. 

(vil  Emergency  deluge  showers  and 
eyewash  fountains  supplied  with 
running  potable  water  shall  be  located 
near,  within  sight  of.  and  on  the  same 
level  with  locations  where  a  direct 
exposure  of  Ethyieneimine  would  be 
most  likely  as  a  result  of  equipment 
failure,  or  improper  work  practice. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing. 
or  the  chev^ng  of  such  products,  are 
prohibited  in  regulated  areas 

(ii)  Where  employees  wear  protect]  Vf- 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  in  accordanre 
with  S  1910  141(e),  for  the  number  of 


such  employees  required  to  change 
clothes. 

(iii)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
rcMjm. 

(iv)  Where  employees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
S  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(v)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  m  accordance  with 
S  1910.141(d)(3). 

(4)  Contamination  control  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  \>e  m,aintained  under 
pressure  negative  with  rtispe<,l  to 
nonregulated  areas.  Loral  exhaust 
ventilation  may  be  used  to  satisfy  this 
requirement.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulated  areas  or 
the  external  environment. 

(iii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  Ethyieneimine  from  the  surfaces 
of  materials,  equipment  and  the 
decontamination  faciUty. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend: 

CANCER-SUSPECT  AGENT 
AinHORlZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend; 

CANCER-SUSPECT  AGENT  EXPOSED  IN 
THIS  AREA 

IMPERVIOUS  SUIT  INCLUDLNG  CLOVES. 
BOOTS.  AND  AIR-SUPPLIED  HOOD 
REQUIRED  AT  ALL  TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  em.ployees  of  the 
procedures  that  must  \->e  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification 
(i)  Containers  of  Ethyieneimine  and 
containers  required  under  paragraphs 
(c)(4)(v)  and  (c){6)(vii)(B),  and 
(c)(6)(viii)(B)  of  this  section  which  are 
accessible  only  to.  and  handled  only  bv. 
authorized  employees,  or  by  other 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section  may  have 
contents  identification  limited  to  a 
generic  or  proprietary  name,  or  other 


UMI 


proprietary  identification,  of  the 
carcinogen  and  percent. 

(ii)  Containers  of  Ethyieneimine  and 
containers  required  under  paragraphs 
(c)(4)(v),  (c){6){vii)(B),  and  (c)(6)(viii)  (B) 
of  this  section  which  are  accessible  to. 
or  handled  by  employees  other  than 
authorized  employees  or  employees 
trained  in  accordance  with  paragraph 
(e)5  of  this  section  shall  have  contents 
identification  which  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Service  Registry  number  as  listed  in 
paragraph  (a)(1)  of  this  section. 

(iii)  Containers  shall  have  the  warning 
words  "C\NCER-SUSPECT  AGENT" 
displayed  im.mediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have 
Ethyieneimine  contents  with  corrosive 
or  irritating  properties  shall  have  label 
statements  warning  of  such  hazards, 
noting,  if  appropriate,  particularly 
sensitive  or  affected  portions  of  the 
body 

(3)  Lettering  Lettering  on  signs  and 
instructions  required  by  paraf;raph  (e)(1) 
of  this  section  shall  be  a  minimum  letter 
height  of  2  inches  (5,08  cm).  Labels  on 
containers  required  under  this  section 
shall  not  be  less  than  '/i  the  size  of  the 
largest  lettering  on  the  package,  and  not 
less  than  8  point  type  in  any  instance: 
Provided,  That  no  such  required 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction, 

(5)  Training  and  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  nece.ssaniy  limited 

to  [A]  The  nature  of  the  carcinogenic 
hazards  of  Ethyieneimine,  including 
local  and  systemic  toxicity; 

(R)  The  specific  nature  of  the 
operation  involving  Ethyieneimine 
which  could  result  in  exposure; 

(C)  The  purpose  for  and  application  of 
the  medical  sur\'eiilance  program, 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specific  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  Ethyieneimine; 
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(H)  The  purpose  for  aiid  application 
of  specific  fir5t  aid  prcx  adurss  and 
practices; 

(Ij  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehear's>id  in  their 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  SecretaPk'  and  the  Director. 

(0  Rpports—'A^  Operations  Not  later 
than  March  1,  i  j"4,  the  infoimation 
required  in  purp-^fiphs  [f)(l)  fi),  (ii),  (iii), 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  A.^es 
Director.  Any  changes  in  such 
informaticn  shall  be  similarly  reported 
in  writing  within  15  calendar  days  of 
such  change,  (i)  A  brief  descnption  ar.d 
in-plant  location  of  the  area(s)  regulated 
and  the  address  of  each  regulated  area; 

(ii)  The  name{s)  and  other  identifying 
information  as  to  the  presence  of 
Ethyleneimine  in  each  regulated  area; 

(iii)  The  number  of  employet^s  in  each 
regulated  area,  during  normal 
operations  incl hiding  maintenance 
activities;  and 

(iv)  The  manner  in  which 
Ethyleneimine  ;s  present  in  each 
regulated  area,  eg  whether  it  is 
manuf.=»ctured.  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled, 

(2)  Incidents.  Incidents  whii,h  result 
in  the  release  of  Ethyleneimine  into  any 
area  where  employees  may  be 
potentially  exposed  shall  be  rtipoi^,ed  ;n 
accordance  with  this  paragraph   (iJ  A 
report  of  the  occurrence  of  the  incident 
and  the  fads  obtainable  at  that  time 
including  a  report  on  any  medical 
treatment  of  affected  employees  shall  he 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director. 

(ii)  A  written  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  within 
15  calendar  days  thereafter  and  shall 
include:  (A)  A  specification  of  the 
amount  of  material  released,  the  amount 
of  tim.e  involved,  and  an  explanation  of 
the  procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  implemented,  and 

(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 


to  be  taken,  with  specific  completion 
dates,  to  avoid  f-arther  similar  releases, 

[g]  Mfdical  <:un'ei!ijnce.  At  no  cost  to 
the  employee,  a  prr>gram  of  medical 
surveillance  shail  be  established  and 
impiamented  for  employees  considered 
for  assignn.pnt  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations.  (iJ  Before  an 
employee  is  assigned  to  ent^r  h 
regulated  area,  a  preassigiimenl  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors. 

(11)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  foUowuig  the  preassignment 
examination. 

(iii)  In  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  including  reduced 
immunological  competence,  those 
undergoing  treatment  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking. 

(2)  Records,  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  *^>e  maintained 
complete  and  actruruu*  rvt<  Tds  of  all 
such  medical  exair  inatu  ls  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  employment.  Upon 
termination  of  the  employee's 
employment,  including  retirement  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  successor, 
records,  or  notarized  true  copies  thereof. 
shall  be  forwarded  by  registered  mail  to 
•he  Director 

(ii)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  the  Assistant 
Secretary  in  accordance  with  29  CFR 
1*^15  1120  (aHe)  and  (gHi).  These 
records  shall  also  be  provided  upon 
request  to  the  Dirmrtor. 

(u\)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  famish  to  the  employer 
a  statement  of  tlie  employee's  suitabihty 
for  employment  m  the  specific 
exposure. 

(Approved  by  the  Office  of  Management  and 
Budget  undsr  control  niiiTibr  '  2 1  ^-0080) 

11915.1013    bM»-Propk>l»ctoo«. 

(a)  Scope  and  application  { ]  ]  Th.s 
section  applies  to  any  area  in  w-hich 
beta-Propiolactone.  Cliemicai  .Atis'rscts 
Service  Registry  Number  57.5  78  is 
manufactured,  proces.sed,  repackajiwi 
released,  handled,  or  stored,  bi,;!  shall 
not  apply  to  trans-shipment  in  seaietd 


containers,  except  for  the  labeling 
requirements  under  paragraphs  (e)  (2), 
(3),  and  (4)  of  this  section. 

(2)  This  section  shall  not  apply  to 
solid  or  Uquid  mixtures  containing  less 
than  1.0  percent  by  weight  or  volume  of 
beta-Propiolactone. 

(b)  Definitions.  For  the  purposes  of 
this  section:  (1)  Absolute /Uteris  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0,3  ^un 
particles, 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  by  the 
employer. 

(3)  Clean  change  room  means  a  room 
where  employees  put  on  clean  clothing 
and/or  protective  equipment  in  an 
environment  free  of  beta-Propiolactone. 
The  clean  change  room  shall  be 
contiguous  to  and  have  an  entry  from  a 
shower  room,  when  the  shower  room 
facilities  are  otherwise  required  in  this 
section. 

(4)  Closed  system  means  an  operation 
involving  beta-Propiolactone  where 
containment  prevents  the  release  of 
beta-Propiolactone  into  regulated  areas, 
nonregulated  areas,  or  the  external 
environment. 

(5)  Decontamination  means  the 
inactivation  of  beta-Propiolactone  or  its 
safia  disposal, 

(6)  Director  means  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Health  and  Human  Services  to  act  for 
the  Director. 

(7)  Disposal  means  the  safe  removal  of 
beta-Propiolactone  from  the  work 
environment. 

(8)  Emergency  means  an  unforeseen 
circumstance  or  set  of  circumstances 
resulting  in  the  release  of  beta- 
Propiolactone  which  may  result  in 
exposure  to  or  contact  with  beta- 
Propiolactone. 

(9)  External  environment  means  any 
environment  external  to  regulated  and 
nonregulated  areas. 

(10)  Isolated  system  means  a  fully 
enclosed  structure  other  than  the  vessel 
of  containment  of  beta-Propiolactone, 
which  is  impervious  to  the  passage  of 
beta-Propiolactone,  and  which  would 
prevent  the  entry  of  beta-Propiolactone 
into  regulated  areas,  nonregulated  areas, 
or  the  external  environment,  should 
leakage  or  spillage  from  the  vessel  of 
containment  occur. 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  desfjjnf»d  and  maintained  so  as 
to  draw  hi,r  i:;w(i';,-;  >:■  nil  jtvHrage  linear 
face  velr.c;!v  !■■!  ; 'v,  f*^f<  ;.h-  minute  with 
a  minimum  ui  u&  iwt  y^^i  minute; 
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designed,  construrted.  and  maintained 
in  such  a  way  that  an  ofwmtion 
invol%ing  beta-Propiolartone  \\Tthin  th« 
hood  doe%  not  require  th"  insertion  of 
any  portion  of  any  err.plo\t»«  s  body 
other  than  his  hands  and  arms 

(12!  Sonrvsviotfi  ar*fa  means  sny 
prea  under  ths  cor.tro!  of  the  employer 
where  entry  and  exit  is  neith«r 
rfcstricted  nor  ccn'rollfd 

(1  5'  Oper-vpss"/  svvf^rn  means  an 
cper9t:on  involving  bt^ta-PTopiolactone 
in  an  open  vessel,  which  Is  not  in  an 
isolflted  system,  a  laboratory  type  hood, 
nor  in  any  other  system  affording 
equivalent  protection  av;a!n8l  the  entry 
cf  beta-Propioiactone  ;r;to  regulated 
areas,  nonrwgiilated  areas,  cr  the 
e sierra!  environment 

(14)  Protective  clothing  m.per.s 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  beta-Propioiadone 

(15)  Regulated  arr^a  means  an  er^a 
where  entry  and  exit  is  rostr.cted  and 
rontroUed. 

(c)  RequiremeMi  for  areas  containing 
beta-Propiolactone  A  revfijlated  area 
shall  be  established  by  an  emplovHr 
where  beta-Propiolactone  is 
majiufactured.  processed,  used, 
repackaged,  released,  handled  or  stor«d 
All  such  areas  shall  be  controlled  in 
accordance  vrith  the  rec|uirem*'nts  f'>r 
the  foiiowing  category  or  catevones 
describing  the  operation  involved 

(1)  Isolated  systems  Employees 
wor'tung  with  beta  Propiolactone  within 
an  isolated  system,  such  as  a  "glove 
box"  shall  wash  their  hands  and  arms 
upon  completion  of  the  .^.ssigned  tesk 
and  before  eiiaagmg  in  other  activities 
r.u(  as.s<xnated  with  the  isolated  system. 

!2   Closed  system  operation.  Within 
r»-^iilaied  ar^ws  where  beta- 
F^Topiolactone  is  stored  in  sealed 
(  ontainers,  or  contained  in  a  closed 
system,  including  piping  systems,  with 
any  sample  port*  or  openings  closed 
while  b«ta-F^piol6ctone  is  contained 
w  itiiin.  Access  shall  be  restricted  to 
authorized  employees  only. 

!"<)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
d'j!;n«  i  in  paragraph  (b)(13)  of  this 
section  are  prohibited. 

(4)  Transfer  from  a  closed  system. 
charging  or  discharging  point 
rp^rut/'ons.  or  otherwise  opening  a 
dosed  system  In  op>erations  Involving 
'  la.boratory  type  hoods,"  or  In  locations 
w  here  beta-Propif  a-ione  is  contained 
m  Rn  o'.herw'.sw  'Llosed  system,"  but  is 
trail sffcirred,  charged,  or  di»<;harged  into 
other  normally  closed  containers,  the 
provisions  of  this  subparagraph  sh-^H 
apply 

fi)  Access  shall  be  restricted  to 
authorized  employees  only; 


(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  tiie 
operation.  Exhaust  air  shall  not  b» 
discharged  to  regulated  areas, 
nonreguiated  areas  or  the  external 
environment  luoless  decontaminated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volume  to  maintain  the 
correct  operation  of  the  local  exhaust 
system. 

(iii)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  hill 
body  protective  clothing  (smocks, 
coveralls,  or  long-sleeved  shirt  and 
pants),  shoe  covers  and  gloves  prior  tn 
entering  the  regulated  area. 

(iv)  Employees  engaged  in  beta 
Propiolactone  handling  operations  shall 
be  provided  with  and  required  to  wear 
and  use  a  hiU-Eace.  supplied  eir 
respirator,  of  the  continuous  flow  or 
pressure-demand  type,  in  accordance 
with  §1910  134. 

(v)  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  eouipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipmei.t  in  tn,pHrvious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal  The  contents  of  such 
impervious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)(2).  (3).  and  (4)  of  this  section. 

(vi)  Drinking  fountains  are  prohibited 
in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment, 
where  direct  contact  with  beta- 
Propiolactone  could  result,  each 
authorized  employee  entering  that  area 
shall:  (i)  Be  provided  with  and  required 
to  wear  clean,  impervious  garments, 
including  gloves,  boots  and  continuous- 
air  supplied  hood  in  accordance  with 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(Lii)  Be  requifed  to  shower  upon 
removing  the  protective  garments  and 
hcod. 

(d)  Genera]  regulated  area 
requirements. 

(1)  (Reserved! 

(2)  Emergencies.  In  an  emergency, 
immediate  measxores  including,  but  not 
h  mi  ted  to,  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii).  (iii),  (iv),  and 
(v)  of  this  sedion  shall  be  implemented 
(i)  The  potentiHily  affected  area  shall  be 
evaciiBted  as  soon  p.s  the  emergency  has 
been  dftp-inined. 


(li!  Hazardous  conditions  created  by 
the  emergency  shall  \ie  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  tn  the  resumption 
of  normal  operations. 

(lii)  Special  m.edical  surveillance  bv  ?, 
physician  shall  be  insti'uted  witlun  24 
hoars  for  employees  present  in  the 
potentially  affected  area  at  the  timiG  of 
•hti  omervi'jnry  A  report  of  the  medical 
su.'-veilience  and  any  Lreatm.enl  shaH  be 
included  in  tiie  .ncden!  report,  in 
accordance  with  paragraph  (f)(2)  of  this 
srt<,:tion, 

(i\ )  Where  an  empioytfe  has  a  knovm 
contact  w  ith  beta-Propiolactone.  such 
employee  shall  be  required  to  shower 
soon  as  possible,  unless  contraindicated 
by  phy<iic6l  injuries, 

(v)  An  incident  report  on  the 
emergenc-y  shall  be  reported  as  provided 
!,n  paragraph  (f)(2)  of  this  section. 

(vi)  Emergency  deluge  showers  and 
eyewash  fountains  supplied  with 
running  potable  water  shall  be  located 
near,  within  sight  of.  and  on  the  same 
ifve!  with  Ic/Cations  where  a  direct 
exposure  to  beta-Propiolactone  would 
be  most  "likely  as  a  result  of  equipment 
fa  lure,  or  improper  work  practice. 

f:^,)  Hyg'ene  facihtips  and  ppjctices.  (1) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing. 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  ireas. 

(ii)  Whore  employees  wear  protective 
clothing  and  equipment  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §1910. 141  (e).  for  the  number  of 
such  employees  required  to  change 
clothes. 

(iii)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(iv)  Where  employees  are  required  by 
this  section  to  wa.sh.  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(v)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shell  be  provided  in  accordance  with 
§lQ10.141(d)(3). 

(4)  Cbnfom/nation  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  ruaintained  under 
presstire  negative  with  respect  to 
nonreguiated  areas  Local  ex>iaust 
ventilation  may  be  used  to  satisfy  this 
requirement  Clean  makeup  eir  in  equtil 
volume  shall  replace  air  removed 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
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contamination  in  ronregij'a'»Mj  ;ir<^ris  cr 
the  externa!  environment, 

(ill)  Decontamination  procedures 
shall  be  estobiished  and  implemented  to 
remove  beta-Propioiactone  from  the 
surfaces  of  materials,  equipment  and  the 
decontamination  facility. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  bearing  the 
legend: 

CANCER-SUSPECT  AGENT 
AUTHORIZED  PERSONNEL  ONLY 

(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend: 

CANCER-SUSPECT  AGENT  EXPOSED  IN  THIS 

AREA 

IMPERVIOUS  SUIT  INCLUDING  GLOVES,  BOOTS. 

AND  AIR-SUPPLIED  HOOD  REQUIRED  AT  AU 

TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  beta-Propiolactone  and 
containers  required  under  paragraphs 
(c)(4)(v)  and  (c)(6){vii)(B).  and 
(c)(6)(viii)(B)  of  this  section  which  are 
accessible  only  to.  and  handled  only  by, 
authorized  employees,  or  by  other 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section,  may 
hdve  contents  identification  limited  to  a 
generic  or  propnetar,-  name,  or  other 
proprietary'  identification,  of  the 
carcinogen  and  percent. 

(ii)  Containers  of  beta-Propiolactone 
and  containers  required  under 
paragraphs  (c)(4)(v),  (c)(6)(vii)(B),  and 
(c){6)(viii)(3)  of  this  section  which  are 
a.cessible  to,  or  handled  by.  employees 
other  than  authorized  employees  or 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  section  shall 
have  contents  identification  which 
in(~!udos  the  fall  chemical  name  and 
Chemical  Abstracts  Service  Registry 
number  as  listed  m  parcjiraph  (a)(1)  of 
this  section, 

(iii)  Containers  shall  have  the  warning 
words  ■'CANCEF-SUSPECT  AGENT" 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Container?  whK±  have  beta- 
Propiolactone  contents  with  corrosive  or 
irritating  properties  shall  have  lah>et 
statements  warning  of  such  hazards, 
noting,  if  appropriate,  particularly 
sensitive  or  affected  portions  of  the 
body. 

(3)  Lettenng.  Lettering  on  signs  and 
instructions  required  by  paragraph  (e!(l) 


shall  he  e  minimum  letter  heijoht  c>f  2 
infJ^ies,  L'iS^^ls  '.in  ror:,ta,;;":nr«  Tf^.^...•^>^] 
u:";der  this  swiicn  fiha;!  ;,ot  rw  .t'S.t-  ''ian 
'/J  the  size  of  'i;^  lar^es!  lettering  on  the 
package,  and  net  less  Uian  8  point  type 
in  any  instance:  Provided,  That  no  such 
required  lettering  need  be  more  than  1 
inch  in  height. 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction. 

(5)  Training  and  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to: 

(A)  The  nature  of  the  carcinogenic 
hazards  of  beta-Propiolactone,  including 
local  and  systemic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  beta-Propiolactone 
which  could  result  in  exposure; 

(C)  The  purpose  for  and  application  of 
the  medical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specdRc  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  beta- 
Propiolactone; 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(I)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehearsed  in  their 
application. 

(iii)  All  rna'enals  relating  to  the 
program  sh,i  !  1 1- 1  r'  vided  upon  request 
toauthonz*  li  -<  j  :^\t  ntatives  of  the 
Assistant  Secretary  and  the  Director. 

(f)  Reports — \\]  Operations.  Not  later 
than  Marf:h  1,  1974,  the  information 
required  in  paragraphs  (f)(1)  (i),  (ii),  (iii), 
and  (i  v)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director  Ap.y  changes  in  such 
information  shall  be  similarly  reported 
m  writing  within  15  calendar  days  of 
such  change. 


(i)  A  brief  description  and  in-plant 
location  of  the  area(8)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  Th.e  name(8)  and  other  identifying 
information  as  to  the  presence  of  beta- 
Propiolactone  in  each  regulated  area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  beta- 
Propiolactone  is  present  in  each 
regulated  area;  eg.  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled. 

(2)  Incidents,  hicidents  which  result 
in  the  release  of  beta-Propiolactone  into 
any  area  where  employees  may  be 
potentially  exposed  shall  be  reported  in 
accordance  with  this  subparagraph,  (i)  A 
report  of  the  occurrence  of  the  incident 
and  the  facts  obtainable  at  that  time 
including  a  report  on  any  medical 
treatment  of  affected  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director. 

(ii)  A  written  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  within 
15  calendar  days  thereafter  and  shall 
include:  (A)  A  specification  of  the 
amount  of  material  released,  the  amount 
of  time  involved,  and  an  explanation  of 
the  procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  implemented;  and 

(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medical  surveillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations,  (if  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors. 

(ii)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  following  the  preassignment 
examination. 

(iii)  hi  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
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increased  risk,  including  reducmi 
immunologir-a!  corap«tencB.  ihost* 
undergoing  treatment  \^'jth  ^rtercids  or 
cvtotoxic  agent,  prvi^r.arK  v  and  ( )k;^'HMe 
smoiung. 

(2)  Records  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  thai!  c-ause  to  be  maintained 
complete  and  a<xi:rat9  records  of  all 
such  medical  e«.a:ninations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee  s  employment.  Upon 
tbrrriination  of  the  employee's 
empinvment  ncluding  retirement  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  successor. 
records,  or  notarized  trje  copies  thereof. 
shall  be  forwarded  by  rfn(;:>;erwd  mail  to 
the  Director. 

(u)  Records  ret-v.;;red  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
n-'prest;ntativt's.  and  the  Assistant 
5>*K,retary  in  as  cordance  with  29L*'K 
1915  1120  (aHf)  and  (gHi)- These 
records  shall  also  be  provided  upon 
reauest  to  the  Director. 

(Hi)  .\ny  pbysician  who  conducts  a 
medic-al  examination  required  by  this 
pa.'-af^aph  shall  furnish  to  the  employer 
a  statement  cf  the  employee's  suitability 
for  employmer,'  in  the  sperjfic 
expcsure 

(Appnived  by  chtt  O'fico  of  Mana^ment  and 
Budget  under  control  number  1218-0079) 

|191S.1C1«    2-Ac«ty1amJnof1uof«r>«. 

(d)  Scofe  n-i.i  applr  -it.'S  (11  This 
section  applies  to  any  ar«a  in  which  2- 
Ace'vlaminofirorene,  Chemical 
.\hsL-aa.s  Ser\  u  e  Registry  Number 
5  3963  IS  m£>r;u '■,,  •  j.'ed.  processed. 
rtpatiaj^ed.  rtitaied,  handled,  or 
storyd,  hat  shall  not  apply  to  trans- 
shipment in  se:  '"d  containers,  except 
for  tne  ia:je!ing  .''••.^uireraents  under 
paragraphs  {e)(2).  (3).  and  (4)  of  this 
section, 

(2)  This  section  shall  not  apply  to 
sol.i  or  liqc  c;  mixtures  containing  less 
thaa  1.0  f/tircent  by  weight  or  volume  of 
2-Acetylamino  fluorene. 

(b)  Definitions  For  the  purposes  of 
this  sect.  )r    (1    .^.!'so/ute/J7ferisDne 
capable  of  rtta-ning  99  97  percent  of  a 
mono  dispttrse  aerosol  of  0.3  jim 
parli.  \^ 

( ^  1  4  u U- arizpd  employee  means  an 


yee  whose  duties  require  hira  to 


:.-i  -.n 


'Of'.t"-,  specif^i:^ 


UMI 


le  regi.ldted  area  and  who  has 
y  assigned  by  the 
err.p'cver, 

(3)  dlean  change  room  means  a  room 
V.  L^are  employees  put  on  clean  clothing 
aad/or  protective  equipment  in  an 
environment  free  of  2- 
Acetylaminofluoreae,  The  clean  change 
room  shall  be  contiguous  to  and  have  an 
entry  from  a  shower  room,  when  the 


shower  room  facilities  are  cthem  istt 
required  in  this  section. 

(4)  Oased  sy^m  means  an  n}>erBtion 
involving  2-Ac8tylamLnoflutir«r,e  where 
containment  prevents  the  release  of  2- 
Acetylaminofluorene  Into  regulated 
areas,  nonregulated  areas,  or  the 
external  environment. 

(5)  Decontamination  means  the 
inactivation  of  2-Acetylaminonuorene 
or  its  safe  disposal. 

(6)  Director  means  the  Director, 
National  Institute  for  Occupaticma! 
Safety  and  Health,  or  any  person 
directed  by  him  or  the  Secretary  of 
Health  and  Human  Services  to  act  for 
the  Director. 

(7)  Disposal  means  the  safe  removal  of 
2-Ac8tylaminofluorene  from  the  work 
environment 

(8)  £mef;gency  means  an  unforeseen 
circxunstance  or  set  of  circumstances 
resulting  in  the  release  of  2- 
Acetylaminofluorene  which  may  result 
in  exposure  to  or  contact  with  2- 
Acetylaminofluorene. 

(9)  External  environment  means  aji_r 
environment  external  to  regulated  and 
nonregvilated  areas. 

(lOJ  Isolated  system  means  a  fully 
enclosed  structure  other  than  the  vessel 
of  containment  of  2- 
Acetylaminofluorene.  which  is 
impervious  to  the  passage  of  2- 
Acetylaminofluorene,  and  which  would 
prevent  the  entry  of  2- 
Acetylaminofluorene  into  regulated 
areas,  nonregulated  areas,  or  the 
external  environment,  should  leakage  or 
spillage  from  the  vessel  of  containment 
occur. 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
face  velocity  of  150  feet  per  minute  with 
a  minimum  of  125  feet  per  minute; 
designed,  constructed,  and  maintained 
in  such  a  way  that  en  operation 
involving  2-Acetylaminoflourene  within 
the  hood  does  not  require  the  insertion 
of  any  portion  of  any  employee's  body 
other  than  his  bands  and  arms. 

(12)  Nonregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  means  an 
operation  Involving  2- 
Acetylaminofluorene  in  an  open  vessel, 
which  is  not  in  an  isolated  system,  a 
laboratory  type  hood,  nor  in  any  other 
system  affording  equivalent  protwtior 
against  the  entry  of  2- 
Acetylaminofluorene  into  regulated 
areas,  nonregulated  areas,  cr  the 
external  environment. 

(14)  Protective  clothing  means 
clothing  designed  to  protect  an 


employee  against  contcict  with  or 
exposure  to  2-Aretylaminofluorene 

(15)  Rf'gvlated  ofpo  means  an  ares 
where  entry  and  ex;t  is  rwstnrted  and 
(  ontrolled. 

(ij  Bequirrmevfs  fiT  an-r:''  rcfifr;'rc'i,t; 
2Art'tvlnminonuc>rerie  A  rey  ,\;^^*^i  «!»,» 
sV.r;i  De  establishe<i  l-y  ?in  "sc^if  y«'r 
where  2-.*.retyiamir.c<f!uurene  is 
r-.3r...factur6d,  processtKi,  used. 
r-.itit  kfl^ed.  Tf'ieased,  handled  or  stored 
Aii  '>  .  ;i  a-t  as  shall  be  controlled  in 
aa  r  rdar.  ••  v^l.h  the  requirements  for 
ihe  foiiowi.  t    atesf.ry  or  categories 
describiJig  the  cpe-'-u::  jn  involved; 

(1)  /.sf.'c'eJ  H'^tt'ais.  Employees 
working  w.:;.  2  Acetylaminofluorene 
within  an  isolated  system,  such  as  a 
"glove  box"  shall  wash  their  hands  and 
arms  upon  completion  of  the  assigned 
task  and  b<?f)re  engagi.^ig  m  other 
activities  rot  associated  ^v  ;th  the 
isolated  system. 

(2)  Closed  sysfem  operation.  Within 
regulated  areas  w  here  2- 
Acetylaminofiijorene  is  stored  in  staled 
containers,  or  coiitained  in  a  closed 
system,  including  piping  s> stems,  with 
any  sample  ports  or  op>en.ngs  cl(.*rfid 
while  Z-.^cetyia.minofiuorent'  ;.s 
contained  within: 

(i)  Aa;ess  shall  b>e  restrHited  to 
authorized  employees  only. 

(ii)  Employees  shaii  l>e  re-qui-ad  to 
wash  hands,  forefirms.  fai.y  and  netJ^ 
upon  each  exit  from  the  regulated  areas, 
close  to  the  poLnt  of  exit  and  before 
engaging  in  other  activities. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  (b)(13)  of  this 
section  are  prohibited. 

(4)  Transfer  from  a  closed  system, 
charging  or  discharging  point 
operations,  or  otber\%ise  opening  a 
closed  system.  In  operations  involving 
"laboratory  type  hoods,"  or  in  locations 
where  2-Acetylaminofluorene  is 
contained  in  an  otherwise  "closed 
system."  but  is  transferred,  charged,  or 
discharged  into  other  normally  closed 
containers,  the  provisions  of  this 
subparagraph  shall  apply. 

(ij  Access  shall  be  restricted  to 
authorized  employees  only; 

(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas, 
nonregulated  areas  or  liie  externa! 
environment  unless  dt^contaminated. 
Clean  makeup  air  shall  be  i.i' reduced  in 
sufHciert  volunr.e  to  maintain  the 
correct  operation  of  the  local  exhaust 
system. 

(ill)  Employees  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
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b(x1y  p-otect;ve  doihmg  i!«r:u. ijai 
ccve'a''-s  or  long-si«>eved  st.^l  ni.;', 
par.Js),  htTte  t/n-ti-s  ar.d  _«,!C".«^.>  f.-of  to 

■  ■ .  ■  K:r:p:jyv»*>  enijbt***,,]  .a  2- 
A;^;.  la.-T  .ncfluorene  handling 
optiiar.oiib  shsii  be  provided  with  and 
required  to  wear  and  use  a  half-face, 
filter-type  respirator  for  dusts,  mists, 
and  fames,  in  accordance  with 
S  1910.134.  A  respirator  affording  higher 
levels  of  protection  may  be  substituted, 
(vj  Prior  to  each  exit  from  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protective  clothing 
and  eouipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clodiing  and  equipment  in  impervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 
identiSed,  as  required  under  paragraphs 
(e)(2).  (3).  and  (4)  of  this  section. 

(^-i)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck  on 
eai'^  ■-'■I-  ^  :;'  the  regulated  area,  close 
to  the  pomt  of  exit,  and  before  engaging 
in  other  activities. 

(vii)  Employees  shall  be  required  to 
shower  after  »he  last  exit  of  the  day. 

(viii)  Dnr.klrig  fountains  are 
prohib;'"'   r.  :*  t  rf'gulated  area. 

(5)  Mcrrtf-n-irre  and  decontamination 
activities.  In  cleanup  of  leaks  or  spiUs. 
maintenance  or  repair  op>erations  on 
contaminated  systems  or  equipment, 
where  direct  contact  with  2- 
Acetylaminofluorene  could  result,  each 
au^orized  employee  entering  that  area 
sball: 

(i)  Be  provided  with  and  required  to 
wear  clean,  impervious  garments, 
including  gloves,  boots  and  continuous- 
air  supplied  hood  in  accordance  with 
§1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(iii)  Be  required  to  shower  upon 
rem.oving  the  protective  garments  and 
hood. 

(d)  General  regulated  area 
requirements. 

(1)  [Reserved] 

(2)  Emergencies.  In  an  emei^ncy. 
i.Ti mediate  measures  including,  but  not 
limited  to.  the  requirements  of 
paragraphs  (d)(2)  (i).  (ii).  (iii),  (iv),  and 
(v)  ofthts  section  shall  be  irr  p'erriented. 

(i)  riie  potentially  affec-rd  d-tw  srall 
be  e vacua'. ed  as  soon  es  iht  -.-i.^Hr^t-riry 
has  boen  deterxine-d. 

iuj  Hazardous  cor;c.:iu.\s  cra-itBd  [■; 
■•he  emergenqf  shiul  rw  eiimiiiaiBd  aurf 
Lhe  potentially  axte.jted  a.-ea  shaii  be 
decontaminated  pnor  !o  .he  r»siiuipiiG.-i 
of  normal  operations. 


aar. 


»»  fl 


(iii)  Spenal  ni«iii^.i  surve; 
physician  she  ii  be  .:;s',;*u!h',i  u.;)\i,[;  :.,■: 
hours  for  emplcyttfs  j,rti.<>i-iri;  ;r  Uit- 
f>otentially  affetied    :>«  a-  i.]«  tr.f  of 
the  eoiergency.  A  Ttpor  i  '  rr.r  a.tniicBl 
surveillance  and  any  tr^  '   .  r  ;  shall  be 
included  in  the  incident  report,  in 
accordance  with  apragrajA  (f)(2)  of  this 
section. 

(iv)  Uliere  an  employ t»e  ha*  e  known 
contact  Mfith  2-Acetylaminof  .  jr^  e. 
such  employee  shall  be  r«xiLt:rr»d  to 
shower  as  soon  as  possiLie.  uness 
contraindicated  by  ph]rsicaJ  injiiries. 

(v)  An  incident  report  en  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (0(2)  of  this  section. 

(3)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  cf  such  products,  are 
prohib  •'•■i   r  ^".'.ated  areas. 

(ii)  Whtere  enipioyees  are  required  by 
this  section  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(iii)  Where  employees  an  required  by 
this  section  to  shower,  shower  facilities 
sha.i  he  fovided  in  accordance  with 
Sii:D.:n(d)(3). 

(iv)  Where  employees  wear  protective 
clothing  and  eqidpment  clean  change 
rooms  shall  be  provided,  in  accordance 
with  §  1910.141(e).  for  the  number  of 
such  employees  required  to  change 
clothes. 

(v)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separata 
room. 

(4)  Contamination  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  imder 
pressure  negative  with  respect  to 
nonregulated  areas.  Local  exhaust 
ventilation  may  be  used  to  satisfy  this 
requirement.  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulated  areas  or 
the  external  en\rironmenL 

(iii)  D^  ortamination  procedures 
shall  he  e<=;a:  .:shed  and  implemented  to 
remove  ..  ^  j  ' /laminofluorane  from  the 
surfaces  c:  ii^iierials,  equipment  and  the 
decontamination  facility. 

(iv)  Dry  8w««pir:g  and  dry  mopping 
are  prohibited 

(fcj  Signs,  i/;fon7iaij(.::  end  truning — 
(!)  S.gns.  iu  LnlrtncB&  to  ^(+>^liio:ed  erea,'; 
shali  he  posted  wiXh  signs  bt*ar.n^  u.k 
iej^end: 


(ii)  Ent-  .       (       i,«* 

containing    ^  >■  ^    . .        m 

paragraph  (c')tSJ  of  this  section  shall  be 
posted  with  signs  bearing  the  legend: 

CANCEfl-SUSPECT  AOEMT  EXPOSED  M  THIS 
AREA 

iMPERVKXJS  surr  including  qloves,  boots. 

AND  AIR-SUPPLIED  HOOD  REOUWEO  AT  ALL 
TIMES 

Aim<«l2ED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  at  2-AcetylaminonuorBQ8 
and  containers  required  under 
paragraphs  (c)(4)(v)  and  (c)(6)(vii)(Bl 
and  (c)(6)(viiiMB)  of  this  section  which 
are  accessible  only  to,  and  handled  only 
by,  authorized  employees,  or  by  other 
employees  trained  in  accordance  with 
paragraph  (e)(5)  of  this  sedion,  may 
have  contents  identificatiao.  limited  to 
a  generic  or  proprietary  name,  or  other 
proprietary  identification,  of  the 
carcinogen  and  percent 

(ii)  Containers  of  2- 
Acetylaminofluorene  and  cootainan 
required  under  paragraphs  (c)(4Kv). 
(c)(6)(vii)(B),  and  (c)(6)(vi!iMB)  oftUt 
section  which  are  accessible  to,  or 
handled  by,  employees  other  than 
authorized  employees  or  employees 
trained  in  acctmlance  with  paragraph 
(e)(5)  of  this  section  shall  have  contents 
identification  which  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Sendee  Registry  number  as  listed  in 
paragraph  (a)(1)  of  this  section. 

(iii)  Containers  ^all  have  the  warning 
words  "CANCER-SUSPECT  AGENT* 
displayed  immediately  under  (}r 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  2- 
Acetylaminofluorene  contents  with 
corrosive  or  irritating  properties  shall 
have  label  statements  warning  of  such 
hazards,  noting,  if  appropriate, 
particularly  sensitive  or  affected 
portions  of  the  body. 

(3)  Lettering.  Lettering  on  signs  and 
instructions  required  by  subparagraph 
(1)  shall  be  a  minimum  letter  hei^t  of 
2  inches  (5. 08  cm).  Labels  on  contaioera 
required  under  this  section  shall  not  be 
less  than  Vs  the  size  of  the  largest 
lettering  on  the  padfiage,  and  not  less 
than  8  point  type  In  any  instance: 
Provided.  That  no  such  required 
lettering  need  be  more  than  1  ixu:h  (2.54 
cm)  in  hf-'-iY^ 

(4)  Ft-  .    f./f!'G  siatements  No 
rtnlMnoiit  6.1' >t  .    t;.i.r«-<r<.;  i>:.  ''*;'  i.hh-  dV 
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required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  th-» 
effect  of  any  required  warnir.g, 
information  or  instruction. 

(5)  Trvinirg  end  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  r«g  ;!ated  area,  shall  receive  a 
training  and  indoctrination  program 
Lnciudng  but  not  necessarily  Umited 
to:  (A)  The  nature  of  the  carcinogenic 
hazards  of  2  Acetylaminofluorene. 
including  l-jcal  and  systemic  toxicity; 

(B)  The  "specific  nature  of  the 
operation  involving  2- 
A.'-etyiaramofluorene  which  could  result 
in  exposure; 

(C)  The  purpose  for  and  application  of 
the  HTi'idirtil  surveillance  program, 
including?,  as  appropriate,  methods  of 
self-exam'  Ta'ion; 

{Di  The  p  ..-pose  for  and  application  of 
dpcontamination  practices  and 
purposos, 

it)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

iF]  The  employee's  specific  role  in 
err!erpeni:y  procedures; 

(G)  Speohc  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  m  the  release  of  2- 
Acetylammofluorene; 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
prftctires: 

(I)  A  review  of  this  section  at  the 
employee's  first  training  and 
mdoiTtrination  program  and  annually 
thereafter. 

(ill  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees,  shall  be  familiarized  with 
their  '.yrms,  and  rehearsed  in  their 
applicdtion 

till)  All  materials  relating  to  the 
pmgT-am  shall  be  provided  upon  request 
to  auLhonze<3  representatives  of  the 
Assistan*  Secretary  and  the  Director. 

(0  Reports — (1)  Operations.  Not  later 
than  Manrh  1. 1974,  the  information 
required  in  paragraphs  (fl(l)  (i),  (ii),  (iii), 
and  (iv)  of  Lhis  section  shall  be  reported 
in  writing  'o  the  nearest  OSHA  A-ea 
Director  .Any  changes  in  such 
information  shall  be  similarly  reported 
m  writing  wTthin  15  calendar  days  of 
such  change. 

(:]  A  h.n«f  description  and  in-plant 
location  af  the  areata)  resulated  and  the 
address  of  each  regulated  area; 

(ti)  The  name(s)  and  other  identifying 
information  as  to  the  presence  of  2- 
Acetylaminofluorer.e  m  each  regulated 
area; 

(ill)  The  number  of  employees  in  each 
regulated  area,  d'ur^ng  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  2- 
Acetylaminofluorene  is  present  in  each 


regulatt'd  area,  b  g  whether  it  is 
nidP.ufii' tureiJ,  processed,  used, 
repackaged,  released,  .stored,  or 
Otherwise  handled. 

(2)  Incidents,  hicidents  which  result 
in  the  release  of  2-Acetylaminoflucrene 
into  any  area  where  employees  may  be 
potentially  exposed  shall  be  reported  in 
accordance  with  this  subparagraph 

(i)  A  report  of  the  occurrence  of  the 
incident  and  the  facts  obtainable  at  that 
time  including  a  report  on  any  medical 
treatment  of  aJffected  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director. 

(ii)  A  written  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  within 
13  calendar  days  thereafter  and  shall 
include: 

(A)  A  specification  of  the  amoxmt  of 
material  released,  the  amount  of  time 
involved,  and  an  explanation  of  the 
procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination;  and 

(C)  A  report  of  any  medical  treatment 
of  affected  employees,  and  any  medical 
surveillance  program  implemented;  and 

P)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medical  surveillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations,  (i)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors. 

(ii)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  following  the  preassignment 
examination. 

(iii)  In  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  Including  reduced 
immimological  competence  those 
undergoing  treatment  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking. 

(2)  Records,  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 


the  employee's  employment.  Upon 
termination  of  the  employee's 
employment,  including  retirem.ent  or 
death,  or  in  the  event  that  the  employer 
ceases  business  without  a  succes'^or, 
records,  cr  notarized  true  copies  thereof, 
shall  be  forwarded  by  registered  mail  to 
the  Director. 

(ii)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  the  Assistant 
Secreta.'T  in  accordance  with  29  CFR 
1915  1120  (aMe)  and  (gHi).  These 
records  shail  also  be  provided  upon 
request  to  the  Director. 

(iii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  famish  to  the  employer 
a  statement  of  the  employee's  suitability 
for  employment  in  the  specific 
exposure. 

(Approved  by  the  Oflice  of  Management  and 
Budget  under  cont.-ol  number  1218-0088) 

91915.1015    4-Oim«thylaminoazob«n26ne. 

(a)  Scope  ard  cpplication.  (1)  This 
section  applies  to  any  area  in  which  4- 
Dimethylaminoazobenzene,  Chemical 
Abstracts  Service  Registry  Number 
60117  is  manufactured,  processed, 
repackaged,  released,  bandied,  or 
stored,  but  shall  not  apply  to  trans- 
shipm.ent  in  sealed  containers,  except 
for  the  labeling  requirements  under 
paragraphs  (e)  (2),*(3).  and  (4)  of  this 
section. 

(2)  This  section  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 
than  10  percent  by  weight  or  volume  of 
4-Dimethylaminoazobenzene. 

fb)  Definitions  For  the  purposes  of 
this  section:  (1)  Abfoiute  filter  is  one 
capable  of  retaining  99  97  percent  of  a 
mono  disperse  aerosol  of  0.3^m 
particles. 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
be  in  the  regulated  area  and  who  has 
been  specifically  assigned  by  the 
employer, 

(3)  Clean  change  room  means  a  room 
where  employees  put  on  clean  clothing 
and/or  protective  equipment  in  an 
environment  free  of  4- 
Dimethylaminoazobenzene.  The  clean 
change  room  shall  be  contiguous  to  and 
have  an  entry  from  a  shower  room, 
when  the  shower  room  facilities  are 
otherwise  required  in  this  section. 

(4)  Closed  system  means  an  operation 
involving  4-Dimeth-  ylaminoazo- 
benzene  where  containment  prevents 
the  release  of  4- 

Dimethylaminoazobenzene  into 
regulated  areas,  nonregulated  areas,  or 
the  external  environment. 
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(5)  DfContarrTin-.iUfjn  r:irtH",.s  {{.e 
inactivation  ^f  4-D:m8lhyiarr.inoeiZo- 
benzene  or  i's  ^  f^'  iisposal. 

(6)  Directo:  :  .  'i  '^  Ehrector. 
National  Inst    i  »?  •  ■    >  cupational 
Safe  V  ft !  '  Haallh,  or  any  person 
dinK,ie<3  by  him  or  the  Secretary  of 
Health  and  Human  Services  to  act  for 
the  Director. 

(7)  Disposal  means  the  safe  removal  of 
4-Dimethylaminoazobenzene  from  the 
work  environment. 

(8)  Emergency  means  an  unforeseen 
circumstance  or  set  of  circumstances 
resulting  in  the  release  of  4- 
Dimethylaminoazobenzene  which  may 
result  in  exposure  to  or  contact  with  4- 
Dimethylaminoazobenzene. 

(9)  External  environment  means  any 
environment  px^.prnal  to  regulated  and 
nonregulated  a:eas 

(10)  Isolated  system  means  a  fully 
eoclosed  struct '.ire  other  than  the  vessel 
ofcontairnient  of  4- 

EMmelh\i  it;    "sazobenze.if-  vvhich  is 
imper\;„..»  N  Liepassae*:  r'  4- 
Dimethylaminoazobe:;.'Hr^  which 
wo'jld  prpvent  the  er.trv  of  4- 
Di  -::  <•:  r,  via;  r.  in  oar  oJ  >*^zTt- :  v  i  nto 
'"k"...: A' '-'■'.  ~r-'?>   nii:!'VB'„,i'i'-- i  erfifis,  or 
';;h  (-\'»r"ft;  n:'v': '■■;';;';i*jri!.  sisuci.CI 
Ifwkage  or  spi.^aif  h-om  the  vessel  of 
containment  occur. 

(11)  Laboratory  type  hood  \s  a  dt .  f  e 
enclosed  on  three  sides  ar.d  the  top  knd 
bottom  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  linear 
face  velocity  of  150  feet  per  minute  with 
a  minimum  of  125  feet  per  minute; 
designed,  constructed,  and  maintained 
in  such  a  way  that  an  operation 
involving  4-Dimethylaminoa2obenzene 
within  the  hood  does  not  require  the 
insertion  of  any  portion  of  any 
employee's  body  other  than  his  hands 
and  arms. 

(12)  Nonregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither 
restricted  nor  controlled. 

(13)  Open-vessel  system  means  an 
operation  involving  4- 
Dimethylaminoazooenzeoe  in  an  open 
vessel,  which  is  not  in  an  isolated 
system,  a  laboratory  type  hood,  nor  in 
any  other  system  a^ording  equivalent 
protection  against  the  entry  of  4< 
Dimethylaminoazobenzene  into 
regulated  areas,  nonregulated  areas,  cr 
the  externa!  ei'vironmenf 


(14i  f 


-.e  a: 


>^  .Tt^dns 

iif** ;  an 


exposui-e  to  4- 

D:  n-i  eLh  y  laTimoa/ob*-  ii  z.jne 

(15)  Heg-diatcd  arrj  •;;yans  an  area 
where  entry  and  exit  is  restjjcted  and 
controUed 


ii  ;  RfKiutremenlh  for  amii  C'-'ntinmnt: 
4  i">:r-^pfhyIu.'T}incM]7ntn'rzene  A 
fr'x^ia'od  arrta  shall  r»-  •■•^^■•itiiiH:!.*-^''.  "■■''  t-: 
ein:/s')v-!r  uln-irf*  4..^ 
DirT^(:f;i;\  ^aaiii~,;jn2, ■!>«!!;<■;.*-  i4> 
manufactured,  processed,  used, 
repackaged,  released,  handled  or  stored. 
All  such  areas  shall  be  controlled  in 
accordance  with  the  requirements  for 
the  following  category  or  categories 
describing  the  operation  invohred: 

(1)  Isolated  systems.  Employees 
working  with  4- 

Dimethylaminoazobenzene  vrithin  an 
isolated  system,  such  as  a  "glove  box" 
shall  wash  their  hands  and  arms  upon 
completion  of  the  assigned  task  and 
before  engaging  in  other  activities  not 
associated  with  the  isolated  system. 

(2)  Closed  system  operation.  Within 
regulated  areas  where  4- 
Oimethylaminoazobenzene  is  stored  in 
sealed  containers,  or  contained  in  a 
closed  system,  including  piping 
systems,  with  any  sample  ports  or 
openings  closed  while  4- 
Dimethylaminoazobenzene  is  contained 
within: 

(i)  Access  shall  be  restricted  to 
authorized  nnployees  only: 

(ii)  Employees  ^all  be  required  to 
wash  hands,  forearms,  face  and  neck 
upon  each  exit  from  the  regulated  areas, 
close  to  the  point  of  exit  and  before 
engaging  in  other  activities. 

(3)  Open  vessel  system  operations. 
Open  vessel  system  operations  as 
defined  in  paragraph  (b)(13)  of  this 
section  are  prohibited. 

(4)  Transfer  from  a  closed  system, 
charging  or  discharging  point 
operations,  or  othen^ise  opening  a 
closed  system.  In  operations  involving 
"laboratory  type  hoods."  or  in  locations 
where  4-Dimethylaminoazobenzene  is 
contained  in  an  otherwise  "closed 
system."  but  is  transferred,  charged,  or 
discharged  into  other  normally  closed 
containers,  the  provisions  of  this 
subparagraph  shall  apply. 

(i)  Access  shall  be  restricted  to 
authorized  employees  only; 

(ii)  Each  oi}erEtion  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharged  to  regulated  areas. 

:  d: .■i-.-Ia'H,"  ar,. ,:  or  the  external 

&r.\  jru£.::.t:ui  -i-.tss  decontaminated. 
Qean  makeup  air  shall  be  introduced  in 
sufficimit  volume  to  maintain  the 
correct  operation  of  the  local  exhaust 
system 

(iii)  Employees  ^hs  :•  t"-  jiryv  ijc  : 
with,  and  require'.,  lo  wf-ar,  ciei;.!"';,  f;,i:j 
t-odv  protective  c:oti.;rsK  ism ;,>(,- ks, 
coveraiis.  or  loiig-sieevea  shirl  ana 


(iv)  Ejnpir'vw^i!  t'riK''*K'*''  >n  4- 
Dimethylan       -  -    v^: . ? h-  ►•  H^mHUng 
operations  ■  1  with  and 

required  tc  ■^■•a.-  (-,:,::■;  i;^-  t  ;ialf-fac», 
filter-type  rbap.ia;^!  (u;  .Jl^^ts,  mists, 
and  fumes,  in  accordance  mrith 

§1910  n-i  A  r^ :   'f->.r  ^f^  :-  ■  ■  .  ■  'Khf»' 

levelsc;  jth!--,  *  ...   :  ■h_.  ■»-  '^.■,,:,-.       •.,«^ 

(v)  Prior  to  each  exit  from  a  re^  ■  mu- : 
area,  employees  shall  be  requireo  to 
remove  and  leave  protective  clothing 
and  eauipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipment  in  impervious 
ouitainan  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  conte  V  s    '  '   ch 
impervious  containers  iii.h.i  be 
identified,  as  required  under  paragraphs 
(e)(2),(3),and(4)of'!  ii.  v*  <    n 

(vi)  Employees  sh...  :•  :«•.  .   ed  to 
wash  hands,  forearms,  face  and  neck  on 
each  exit  from  the  regulated  arpR  riosa 
to  the  point  of  exit,  and  befov  *    >  ging 
in  other  activities. 

(vii)  Employees  shall  be  required  to 
shower  after  the  last  exist  of  the  day. 

(viii)  Drinking  fountains  are 
prohibited  in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment, 
where  direct  contact  with  4- 
Dimethylaminoazobenzene  could  result, 
each  authorized  employee  entering  that 
area  shall:  (i)  Be  provided  with  and 
required  to  wear  clear.  Impervious 
garments,  including  gloves,  boots  and 
continuous-air  supplied  hood  in 
accordance  with  §  1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  and 
hood; 

(iii)  Be  required  to  shower  upon 
removing  the  protective  garments  and 
hood. 

(d)  General  regulated  area 
requirements. 

(1)  (Reserved] 

(2)  Emergencies.  In  an  emergency, 
immediate  measures  including,  but  not 
limited  to,  the  requirements  of 
paragraphs  (d)(2)  (i),  (ii).  (iii).  (iv).  and 
(v)  of  this  section  shall  be  implemented, 
(i)  The  potentially  a^ected  area  shall  be 
evacuated  as  soon  as  the  emergency  has 
been  determined. 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumption 
of  Dormal  operations. 

(iii)  Special  medical  surveillanca  by  a 
physician  shall  be  instituted  within  24 
hours  for  amployees  r"-*"^"' '   '  'he 
potentiailj  afiacied  ao^a  ai  Uie  ume  of 
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the  emergency.  A  report  of  the  medical 
ffurveiliance  and  anv  treatment  shall  be 
included  m  the  incident  report,  in 
accordance  with  paragraph  (f)(2)  of  this 
section 

(iv)  Where  an  employee  has  a  known 
contact  with  4- 

Dlmethylammodzobenzene.  such 
employee  shall  be  required  to  shower  as 
soon  as  possible,  unless  contraindicated 
by  physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (0(2)  of  this  section. 

(J)  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
or  use  of  contame.'s  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  matenals,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas. 

(ii)  Where  employees  are  required  by 
this  set't.on  to  wash,  washing  facilities 
shall  be  provided  in  accordance  with 
§  1910  141(d)  (1)  and  (2)  (ii)  through 
(vii). 

(iii)  Where  employees  are  required  by 
this  section  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
1910  141fd)(3). 

(iv)  Where  employees  wear  protective 
clothing  and  equipment  clean  change 
room  shall  be  provided,  in  accordance 
with  §  1910.141(e),  for  the  number  of 
such  employees  required  to  change 
clothes 

(v)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Cnntirriration  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  under 
pressure  negative  with  respect  to 
nooregulated  as^as  Local  exhaust 
ventilation  may  be  used  to  satisfy  this 
requirem.ent  Clean  makeup  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  net  cause 
contamination  in  nonreg\jlaled  areas  or 
the  external  environment. 

(iii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  4-Dimethy!aminoa2obenzene 
from  the  surfaces  of  matenals, 
equipment  and  the  decontammation 
facihty, 

(iv)  Dry  sweeping  and  dry  mopping 
are  prohibited. 

(e)  Signs,  information  and  tmining — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  with  signs  beinng  the 
legend: 

CANCER-SUSPECT  AGENT 
AUTH0«|2ED  PERSONNEL  OILY 


(ii)  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend: 

CANCER-SUSPECT  AGENT  EXPOSEO  N  TH  3 
AREA 
IMPERVIOUS  SUfT  INCLUDING  GLOVES.  BOOTS, 
AND  AlR-SUPPUED  MOOD  REQUIRED  AT  ALL 
TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to,  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  4-Dimethyl- 
aminoazobenzene  and  containers 
required  under  paragraph  (c)(4)(v)  and 
(c)(6)(vii)  (B).  and  (c)(6)(viii)(B)  of  this 
section  which  are  accessible  only  to,   , 
and  handled  only  by.  authorized 
employees,  or  by  other  employees 
trained  in  accordance  with  paragraph 
{e)(5)  of  this  section,  may  have  contents 
identification  limited  to  a  generic  or 
proprietary  name,  or  other  proprietary 
identification,  of  the  carcinogen  and 
percent. 

(ii)  Containers  of  4-Dimethylamino- 
azobenzene  and  containers  required 
under  paragraphs  (c)(4)(v),  (c)(6)(vii)  (B), 
and  (c)(6)(viii)(B)  of  this  section  which 
are  accessible  to,  or  handled  by 
employees  other  than  authorized 
employees  or  employees  trained  in 
accordance  with  paragraph  (e)(5)  of  this 
section  shall  have  contents 
identification  which  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Service  Registry  number  as  listed  in 
paraCTaph  (a)(1)  of  this  se<:tion 

(iiU  Containers  shall  have  the  warning 
words  "CANCER-SUSPECT  AGENT  ' 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  4- 
Dimethylaminoazobenzene  contents 
with  corrosive  or  irritating  properties 
shall  have  label  statements  warning  of 
such  hazards,  noting,  if  appropriate, 
particularly  sensitive  or  affected 
portions  of  the  body. 

(3)  Lettering  Ujttenng  on  signs  and 
instructions  requin^d  by  subparagraph 
(1)  of  this  paragraph  shall  be  a 
minimum  letter  height  of  2  inches  (5. 08 
cm).  Labels  on  containers  required 
under  this  section  shall  not  be  less  than 
'/z  the  size  of  the  largest  lettering  on  the 
package,  and  not  less  than  8  point  type 
in  any  instance  Provided,  That  no  such 
required  lettering  need  be  more  than  I 
inch  (2  ,54  cm)  in  height. 

(4)  Prohibited  statements.  No 
statement  shall  appear  on  or  near  any 
required  sign,  label,  or  instruction 
which  contradicts  or  detracts  from  the 


effect  of  any  required  warning, 
information  or  instruction. 

(5)  Training  and  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to: 

(A)  The  nature  of  the  carcinogenic 
hazards  of  4-Chmethylamino- 
azobenzene,  including  local  and  sytemic 
toxicitv: 

(B)  f  he  specific  nature  of  the 
operation  involving  4- 
DimethylaminoazG-benzene  which 
could  result  m  exposure. 

(C)  The  pu-pose  for  the  application  of 
the  medical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-exam.ination; 

(D)  The  purpose  for  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specific  role  in 
emergency  pror;edur«s. 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  4- 
Dimethylaminoazobenzene. 

(H)  Tiie  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices; 

(I)  A  review  of  this  se<.,t:on  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  presrjribed,  and  posted  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehearsed  in  their 
application. 

liii)  Ail  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  Secretary  and  U^e  Director. 

(f)  Reports — (1)  Operations  Not  later 
than  March  1,  1974,  the  information 
required  in  paragraphs  (f)(1)  d).  (ii).  (Hi). 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director.  Any  changes  in  such 
information  shall  be  similarly  reported 
In  writing  within  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  in-plant 
location  of  the  area(s)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  The  name(s)  and  other  identifying 
information  as  to  the  presence  of  4- 
Dimethylaminoazobenzene  in  each 
regulated  area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  4- 
Dimethyaminoazobenzene  is  present  in 


Federal  Register  /  Vol.  58.  No.  125  /  Thursday,  July  1,  1993  /  Rules  and  RegulaUons         35585 


each  regulated  area;  eg  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled 

(2)  Incidents  Incidents  which  result 
m  the  release  of  4- 
Dimethylaminoazobenzene  into  any 
area  where  employees  may  be 
potentially  exposed  shall  be  reported  in 
accordance  with  this  paragraph. 

(i)  A  report  of  the  occurrence  of  thf 
itncident  and  the  facts  obtamable  at  that 
time  including  a  report  on  any  medical 
treatment  of  affected  employees  shall  he 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director 

(ii)  A  written  report  shali  be  filed  with 
the  nearest  OSHA  Area  Director  within 
15  calendar  davs  thereafter  and  shall 
include 

(A)  A  specification  of  the  amount  of 
material  released,  the  amount  of  time 
involved,  and  sn  explanation  of  the 
procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved. 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination,  and 

(C)  A  report  of  any  medical  tieatmeiit 
of  affected  employees,  and  any  medical 
s^an'eiUance  program  im.plemonted,  and 

(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  o: 
to  be  taken,  with  specific  com.pletion 
dates,  to  avoid  farthier  similar  releases 

(gj  Medical  sur^-eiHance  At  no  cos!  to 
the  emiployee.  a  program  of  medical 
sur\'eillance  shall  be  established  and 
im*p!emented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees 

(1)  Examinations,  [i]  Before  aii 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors. 

(ii)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
ap.nually,  following  the  preassignment 
examination. 

(iii)  In  all  physical  examination.  tJie 
examing  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  including  reduced 
immunological  competence,  those 
undergoing  tjx^atment  with  steroids  or 
c>'totoxic  agents,  pregnancy  and 
cigarette  smoking 

(2)  Fecords  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examination  Re<;ords 


shall  be  maintained  for  the  duration  of 
the  employee's  emplovTnent  Upon 
termination  of  the  employee's 
employment,  including  reUrement  or 
death,  or  in  the  event  that  the  employt',- 
ceases  business  without  a  successor, 
records,  or  notarized  true  copies  thereof, 
shall  be  forwarded  by  registered  mail  to 
the  Direaor 

(:i)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  the  Assistant 
Secretary'  in  accordance  with  29  CFR 
1915,1120  (aHe)  and  (gHi).  These 
records  shall  also  be  provided  upon 
request  to  the  Director. 

(lii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  to  the  employer 
a  statem.eut  of  the  employee's  suitability 
for  employment  in  the  specific 
exposure. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0044) 

§1915  1016     N-NiUoscxJirrwthyiamine 

n   Sropt'  or.d  amplication.  (1)  This 
section  appuf  s  to  any  area  in  which  N- 
Nitrosodimethylamine,  Chemical 
Abstracts  Sen. .(  e  Registry  Number 
62759  is  manufact'ured,  processed, 
repackag(-d,  reieased,  handled,  or 
stored,  but  shall  not  apply  to  trans- 
shipment in  seeled  containers,  except 
for  the  labeling  requirements  luider 
paragraphs  (e)  (2),  (3),  and  (4)  of  this 
section. 

(2)  This  section  shall  not  apply  to 
solid  or  liquid  mixtures  containing  less 

than  1,0%  by  weight  or  volume  of  N- 

Nitrosodimethylamine. 

fb]  Definitions.  For  the  purposes  of 
this  section,  (1)  Absolute  filter  is  one 
capable  of  retaining  99.97  percent  of  a 
mono  disperse  aerosol  of  0.3  jim 
particles 

(2)  Authorized  employee  means  an 
employee  whose  duties  require  him  to 
hie  in  the  regulated  area  and  who  has 
been  specificailv  assigned  by  the 
employer 

(3)  Clean  change  room  means  a  room 
where  employees  put  on  clean  clothing 
and/or  protective  equipment  in  an 
environment  free  of  N- 
Nitrosodimethylamino.  The  clean 
change  room  shall  be  contiguous  to  and 
have  an  entry  from  a  shower  room, 
when  the  shower  roomi  facilities  are 
otherwise  required  m  this  section. 

(4)  Closed  system  means  an  operation 
involving  N-Nitrosodimethyl-  amine 
where  containment  prevents  the  release 
cf  .N-Nitrosodimethyiamine  into 
regulated  areas,  nonregulated  areas,  or 
the  evtemal  environment. 


(5)  Decontamination  means  tne 
inactivation  of  N-Nitrosodimt-vr.',  ,ft,rn{ne 
or  Its  Rafe  disposal 

(6)  Director  means  the  Direaor. 
Neiional  Institute  for  Occupational 
Safety  and  Health,  o'  anv  pHrs-'.tn 
d,;r©r!ed  by  him  or  the  S^M.r\'',k-^-  of 
Hf-taitn  and  Human  S«n';'  ^-^  t    oct  for 
the  Dirwior 

the  V'fe  removal  of 
;ne  f,r ■',:•■:■,  ",i-  work 


;  •  '.  i..i}sposc. 
N-Nitroso<Ji.Tv 
environment 

(8)  Emergen 
cLTCumstanc  e 
resulting  in  it; 


neens 


~y  means  an  unforeseen 
•  s*  *    '  'ircumstances 
;  rt-.ease  of  N- 
Nitrosodimethylamine  which  may  result 
in  exposure  to  or  contact  with  N- 
Nitrosodimethylamine. 

(9)  External  environment  means  any 
environment  external  to  regulated  and 
noruegulated  areas. 

(10)  Isolated  system  means  a  fully 
enclosed  structure  other  than  the  vessel 
of  containment  of  N- 
Nitrosodimethylamine,  which  is 
impervious  to  the  passage  of  N* 
Nitrosodimethylamine,  and  which 
would  prevent  the  entry  of  N- 
Nitrosodimethylamine  into  regulated 
areas,  nonregulated  areas,  or  the 
external  environment,  should  leakage  or 
spillage  from  the  vessel  of  containment 
occur. 

(11)  Laboratory  type  hood  is  a  device 
enclosed  on  three  sides  and  the  top  and 
bottom,  designed  and  maintained  so  as 
to  draw  air  inward  at  an  average  Unear 
face  velocity  of  150  feet  per  minute  with 
a  minimum  of  125  feet  per  minute; 
des.  '^r.  t*d  constructed,  and  maintained 
in  sucn  a  way  that  an  operation 
involving  N-Nitrosodimeth-ylamine 
within  the  hood  does  not  require  the 
insertion  of  any  portion  of  any 
employee's  body  other  than  his  hands 
and  arms. 

(12)  Nonregulated  area  means  any 
area  under  the  control  of  the  employer 
where  entry  and  exit  is  neither  re- 
striced  nor  controlled. 

(13)  Open-vessel  s\stem  means  an 
operation  invoh.n),  N  Nitrosodimeth- 


ylamine in  an  oj 


ssel.  which  is  not 


in  an  isolated  systen..  a  laboratory  type 
hood,  nor  in  any  other  system  affording 
equivalent  protection  against  the  entry 
of  N-Nitrosodimethylamine  into 
regulated  areas,  nonregulated  areas,  or 
the  external  environment 

(14)  Protective  clothing  means 
clothing  designed  to  protect  an 
employee  against  contact  with  or 
exposure  to  N-Nitrosodimethylamine. 

(15)  Regulated  area  means  an  area 
where  entry  and  exit  is  restricted  and 
controlled. 

(c)  Requirements  for  areas  containing 
N-Nitrosodimethylamine.  A  regulated 
area  shall  be  estabhshed  by  an  employer 
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where  N-Nitiosodimethylamine  is 
manufactured,  processed,  used, 
repackaged,  released,  handled  or  stored 
All  such  areas  shall  be  controlled  in 

accordance  w-;ih  the  requirements  f^sr 
the  following  category  or  categone*! 
describing  the  operation  involved 
[\]  Isolated  systems  Employet's 
woridng  witii  N-Nitrosodimethylamir.e 
within  an  isolated  system,  such  a,s  a 
"glove  box"  shall  wash  their  har:.is  and 
arms  upon  cornpletion  of  the  assigned 
task  and  before  engaging  in  other 
activities  not  associated  with  the 
isolated  system 

(2)  Closed  system  operation.  Within 
regulated  areas  where  N- 
Nitrosodimethyiamir.e  is  stored  in 
sealed  containers,  or  contained  in  a 
closed  system,  including  piping 
systems,  with  any  sample  ports  or 
openings  closed  while  N- 
Nitrosod:me'hy!am.ine  is  contained 
within: 

(i)  AccHSS  shall  be  restricted  to 
authorized  employees  only; 

(u)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  and  neck 
upon  each  exit  from  the  regulated  areas, 
close  to  the  point  of  e.xit  and  before 
engaging  in  other  activities. 

(3)  Open  vessel  system  opercthns. 
Open  vessel  system  operaiions  as 
defined  in  paragraph  rb)(13)  of  this 
section  are  prohibited. 

(4)  Tmrsjerfrcm  a  closed  system, 
charging  or  discharging  point 
operations,  or  otherwise  opening  a 
closed  system.  In  operations  involving 
'laboratory  type  hoods,"  or  in  locations 
where  N'-N;trosod;methylamine  Is 
contained  in  an  otherwise  "closed 
system,"  but  is  L'ansferred,  charged,  or 
discharged  into  other  normally  closed 
containers,  the  provisions  of  (hl^ 
subparegraph  shall  apply, 

(i)  Access  shall  be  restricted  to 
authorized  employees  only: 

(ii)  Each  operation  shall  be  provided 
with  continuous  local  exhaust 
ventilation  so  that  air  movement  is 
always  from  ordinary  work  areas  to  the 
operation.  Exhaust  air  shall  not  be 
discharsed  to  reguhtr^d  areas, 
nonreg-ulated  ar«as  cr  the  external 
environment  unless  decontaminated. 
Clean  makeup  air  shall  be  introduced  in 
sufficient  volum.e  to  maintain  the 
correct  opera'nn  of  the  local  exhaust 
system, 

liii)  Emplcyjes  shall  be  provided 
with,  and  required  to  wear,  clean,  full 
body  p-oteijt.ve  clothing  (smocks, 
coveralls,  or  iong-sle«ved  shirt  and 
pants],  shoe  covers,  and  gloves  prior  to 
enterlrg  the  regiulated  area. 

(iv)  Employees  e.ngaged  in  N- 
Nitrosodimethylam.iiie  handling 


UMI 


cp'^raticns  s.'ial 


bf  prc\'i 


i  ded  with  and 


required  to  wear  and  use  a  half-face, 
filter-t\'pe  respirator  for  dusts,  mists, 
a'ld  fumes  m  icrordance  with 
S  1910.134.  A  respirator  affording  higher 
levels  of  protection  may  be  substituted 

(v)  Prior  to  each  exit  fromi  a  regulated 
area,  employees  shall  be  required  to 
remove  and  leave  protactive  clothing 
and  eauipment  at  the  point  of  exit  and 
at  the  last  exit  of  the  day,  to  place  used 
clothing  and  equipment  In  im.  pervious 
containers  at  the  point  of  exit  for 
purposes  of  decontamination  or 
disposal.  The  contents  of  such 
impervious  containers  shall  be 
identified,  as  required  under  paragraphs 
(e)(2),  (3),  and  (4)  of  this  section. 

(vi)  Employees  shall  be  required  to 
wash  hands,  forearms,  face  an  d  neck  on 
each  exit  from  the  regulated  area,  close 
to  the  point  of  exit,  and  before  engaging 
In  other  activities. 

(vii)  Employees  shall  be  required  to 
shower  after  the  last  exit  of  the  day 

(viii)  Drinking  fountains  are 
prohibited  in  the  regulated  area. 

(5)  Maintenance  and  decontamination 
activities.  In  cleanup  of  leaks  or  spills, 
maintenance  or  repair  operations  on 
contaminated  systems  or  equipment. 
where  direct  contact  with  N- 
Nitrosodimethylamine  could  result, 
each  authorized  employee  entering  that 
area  shall: 

(i)  Be  provided  with  and  required  ♦o 
wear  clean.  Impervious  garment, 
including  gloves,  boots  and  continuous- 
air  suppUed  hood  in  accordance  with 
S  1910.134. 

(ii)  Be  decontaminated  before 
removing  the  protective  garments  a.-d 
hood; 

(iii)  Be  required  to  shower  upon 
removing  the  protective  gfi-Tnei-ts  and 
hood. 

(d)  General  regulated  area 
requirements. 

(1)  [Reserved] 

(2)  Emergencies.  In  an  emergency. 
immediate  measures  including,  but  not 
limited  to,  the  requirements  of 
paragraphs  (d)(2)  (i).  (ii),  (iii),  (iv),  and 
(v)  of  this  section  shall  be  implem.ented. 

(i)  The  potentially  affected  area  shall 
be  evacuated  as  soon  as  the  emergercy 
has  been  determined. 

(ii)  Hazardous  conditions  created  by 
the  emergency  shall  be  eliminated  and 
the  potentially  affected  area  shall  be 
decontaminated  prior  to  the  resumptio.i 
of  normal  operations. 

(iii)  Special  medical  surveillance  by  a 
physician  shall  be  instituted  within  24 
hours  for  employees  present  in  the 
potentially  affected  area  at  the  time  of 
the  emergency.  A  report  of  the  medical 
surveillance  and  any  treatment  shall  be 
included  in  the  incident  report,  in 


accordance  with  paragraph  (f)f2)  of  this 
section. 

(iv)  Where  an  employee  has  a  known 
contact  with  N-Nitrosodimethylamine, 
such  employee  shall  be  required  to 
shower  as  soon  as  possible,  unless 
contramdicated  by  physical  injuries. 

(v)  An  incident  report  on  the 
emergency  shall  be  reported  as  provided 
in  paragraph  (f](2)  of  this  section. 

(3j  Hygiene  facilities  and  practices,  (i) 
Storage  or  consumption  of  food,  storage 
cr  use  of  containers  of  beverages,  storage 
or  application  of  cosmetics,  smoking, 
storage  of  smoking  materials,  tobacco 
products  or  other  products  for  chewing, 
or  the  chewing  of  such  products,  are 
prohibited  in  regulated  areas 

(ii]  Where  employees  are  required  by 
this  section  to  wash,  wa.^ihing  facilities 
shall  be  provided  in  accordance  with 
§  1910  141(d)  (1)  and  (2)  (ii)  through 
(vu). 

(iii)  Where  employees  are  required  by 
this  se<;tiun  to  shower,  shower  facilities 
shall  be  provided  in  accordance  with 
§1910, 141(d)(3), 

(iv)  Where  employees  wear  prottjctive 
clothing  and  equipment  clean  riiango 
room.s  shall  be  provided,  m  accordance 
with  §  1910.141(e),  for  the  num.ber  of 
such  employees  required  to  change 
clothes. 

(v)  Where  toilets  are  in  regulated 
areas,  such  toilets  shall  be  in  a  separate 
room. 

(4)  Contamination  control,  (i) 
Regulated  areas,  except  for  outdoor 
systems,  shall  be  maintained  under 
pressure  negative  with  respect  to 
nonregulated  areas.  Local  exhaust 
ventilation  miay  be  used  to  satisfy  this 
requirement.  Clean  make-up  air  in  equal 
volume  shall  replace  air  removed. 

(ii)  Any  equipment,  material,  or  other 
item  taken  into  or  removed  from  a 
regulated  area  shall  be  done  so  in  a 
manner  that  does  not  cause 
contamination  in  nonregulated  areas  or 
the  external  environment. 

(iii)  Decontamination  procedures 
shall  be  established  and  implemented  to 
remove  N-Nitrosodimelhylamiine  from 
the  surfaces  of  materials,  equipment  and 
the  decontamination  faciUty. 

(iv)  Dry  sweeping  and  dry  mopping 
are  prohibited. 

(e)  Signs,  information  and  training — 
(1)  Signs,  (i)  Entrances  to  regulated  areas 
shall  be  posted  wit!,  signs  bearing  the 
legend: 

C.ANCER-SUSPECT  AGENT 
■MTHORJZED  PERSO.VNEL  ONLY 

(iij  Entrances  to  regulated  areas 
containing  operations  covered  in 
paragraph  (c)(5)  of  this  section  shall  be 
posted  with  signs  bearing  the  legend: 
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CANCER-SUSPECT  AGENT  EXPOSED  IN 

^-^.l''-  «KF.A 

IMPERVIOUS  SUIT  INCLUDING  GLOVES. 
BOOTS.  AND  AIR-SUPPLIED  HOOD 
REQUIRED  AT  ALL  TIMES 

AUTHORIZED  PERSONNEL  ONLY 

(iii)  Appropriate  signs  and 
instructions  shall  be  posted  at  the 
entrance  to.  and  exit  from,  regulated 
areas,  informing  employees  of  the 
procedures  that  must  be  followed  in 
entering  and  leaving  a  regulated  area. 

(2)  Container  contents  identification. 
(i)  Containers  of  N- 

Nitrosodimethylamine  and  containers 
required  under  paragraphs  (c)(4){v)  and 
{c)(6)(vii)  (B).  and  (c)(6)(viii)(B)  of  this 
section  which  are  accessible  only  to, 
and  handled  only  by,  authorized 
employees,  or  by  other  employees 
trained  in  accordance  with  paragraph 
(e)(5)  of  this  section,  may  have  contents 
identification  limited  to  a  generic  or 
proprietary  name,  or  other  proprietary 
identification,  of  the  carcinogen  and 
percent. 

(li)  Containers  of  N- 
Nitrosodimethylamine  and  containers 
required  under  paragraphs  (c)(4)(v). 
{c)(6)(vii)(B).  and  (c)(6)(viii)(B)  of  this 
section  which  are  accessible  to,  or 
handleii  by  employees  other  than 
authorized  employees  or  employees 
trained  m  accordance  with  paragraph 
(e)(5)  of  this  section  shall  have  contents 
identification  which  includes  the  full 
chemical  name  and  Chemical  Abstracts 
Service  Registry  number  as  listed  in 
paragraph  (a)(1)  of  this  section. 

(ill)  Containers  shall  have  the  warning 
words  "CANCER-SUSPECT  AGENT" 
displayed  immediately  under  or 
adjacent  to  the  contents  identification. 

(iv)  Containers  which  have  N- 
Nitrosodimethylamine  contents  with 
corrosive  or  irritating  properties  shall 
have  label  statements  warr.ir.g  of  such 
hazards,  noting,  if  eppropriote. 
particularly  sensitive  or  affected 
po.rtions  of  the  body. 

(3)  Lettenng.  Lettering  on  signs  and 
instructions  required  by  paragraph  (e)(1) 
of  this  section  shall  be  a  minimum  letter 
height  of  2  inches  (5.08  cm).  labels  on 
containers  required  under  this  section 
shall  not  be  less  than  ^-i  the  size  of  the 
largest  lettering  on  the  package,  and  not 
less  than  8  point  type  m  any  instance: 
Provided.  That  no  such  required 
lettering  need  be  more  than  1  inch  (2.54 
cm)  in  height. 

(4)  Prohibited  statrntents.  No 
statement  shall  appear  on  or  near  any 
required  sign,  lah^el,  or  instruttion 
which  contradicts  or  detracts  from  the 
effect  of  any  required  warning, 
information  or  instruction. 


(5)  Training  and  indoctrination,  (i) 
Each  employee  prior  to  being  authorized 
to  enter  a  regulated  area,  shall  receive  a 
training  and  indoctrination  program 
including,  but  not  necessarily  limited 
to; 

(A)  The  nature  of  the  carcinogenic 
hazards  of  N-Nitrosodimethylamine, 
including  local  and  systemic  toxicity; 

(B)  The  specific  nature  of  the 
operation  involving  N-Nitrosodimethyl- 
amine which  could  result  in  exposure: 

(C)  The  purpose  for  and  appbcation  of 
the  medical  surveillance  program, 
including,  as  appropriate,  methods  of 
self-examination; 

(D)  The  purpose  of  and  application  of 
decontamination  practices  and 
purposes; 

(E)  The  purpose  for  and  significance 
of  emergency  practices  and  procedures; 

(F)  The  employee's  specific  role  in 
emergency  procedures; 

(G)  Specific  information  to  aid  the 
employee  in  recognition  and  evaluation 
of  conditions  and  situations  which  may 
result  in  the  release  of  N- 
Nitrosodimelhylamine; 

(H)  The  purpose  for  and  application 
of  specific  first  aid  procedures  and 
practices. 

(I)  A  review  of  this  section  at  the 
employee's  first  training  and 
indoctrination  program  and  annually 
thereafter. 

(ii)  Specific  emergency  procedures 
shall  be  prescribed,  and  posted,  and 
employees  shall  be  familiarized  with 
their  terms,  and  rehearsed  in  their 
application. 

(iii)  All  materials  relating  to  the 
program  shall  be  provided  upon  request 
to  authorized  representatives  of  the 
Assistant  Secretary  and  the  Director. 

(f)  Reports — (1)  Operations.  Not  later 
than  March  1. 1974,  the  information 
required  in  paragraphs  (0(1)  (i).  (ii).  (iii). 
and  (iv)  of  this  section  shall  be  reported 
in  writing  to  the  nearest  OSHA  Area 
Director.  Any  changes  in  such 
information  shall  be  similarly  reported 
in  writing  within  15  calendar  days  of 
such  change. 

(i)  A  brief  description  and  in-plant 
location  of  the  area(s)  regulated  and  the 
address  of  each  regulated  area; 

(ii)  The  name(s)  and  other  identifying 
information  as  to  the  presence  of  N- 
Nilrosodimethylamine  in  each  regulated 
area; 

(iii)  The  number  of  employees  in  each 
regulated  area,  during  normal 
operations  including  maintenance 
activities;  and 

(iv)  The  manner  in  which  N- 
Nitrosodimethylamine  is  present  in 
each  regulated  area;  e.g.  whether  it  is 
manufactured,  processed,  used, 
repackaged,  released,  stored,  or 
otherwise  handled 


(2)  Incidents.  Incidents  which  result 
in  the  release  of  N-Nitrosodimethyi- 
amine  into  any  area  where  employees 
may  be  potentially  exposed  shall  be 
reported  in  accordance  with  this 
paragraph. 

(i)  A  report  of  the  occurrence  of  the 
incident  and  the  facts  obtainable  at  that 
time  including  a  report  on  any  medical 
treatment  of  affecteid  employees  shall  be 
made  within  24  hours  to  the  nearest 
OSHA  Area  Director. 

(ii)  A  vmtten  report  shall  be  filed  with 
the  nearest  OSHA  Area  Director  within 
1 5  calendar  days  thereafter  and  shall 
include: 

(A)  A  specification  of  the  amount  of 
material  released,  the  amount  of  time 
involved,  and  an  explanation  of  the 
procedure  used  in  determining  this 
figure; 

(B)  A  description  of  the  area  involved, 
and  the  extent  of  known  and  possible 
employee  exposure  and  area 
contamination:  and 

(C)  A  report  of  any  medical  treatment 
of  afifectea  employees,  and  any  medical 
surveillance  program  implemented;  and 

(D)  An  analysis  of  the  circumstances 
of  the  incident,  and  measures  taken  or 
to  be  taken,  with  specific  completion 
dates,  to  avoid  further  similar  releases. 

(g)  Medico]  surveillance.  At  no  cost  to 
the  employee,  a  program  of  medical 
surveillance  shall  be  established  and 
implemented  for  employees  considered 
for  assignment  to  enter  regulated  areas, 
and  for  authorized  employees. 

(1)  Examinations,  (i)  Before  an 
employee  is  assigned  to  enter  a 
regulated  area,  a  preassignment  physical 
examination  by  a  physician  shall  be 
provided.  The  examination  shall 
include  the  personal  history  of  the 
employee,  family  and  occupational 
background,  including  genetic  and 
environmental  factors. 

(ii)  Authorized  employees  shall  be 
provided  periodic  physical 
examinations,  not  less  often  than 
annually,  following  the  preassignment 
examination. 

(iii)  In  all  physical  examinations,  the 
examining  physician  shall  consider 
whether  there  exist  conditions  of 
increased  risk,  including  reduced 
immunological  competence,  those 
undergoing  treatment  with  steroids  or 
cytotoxic  agents,  pregnancy  and 
cigarette  smoking. 

(2)  Records,  (i)  Employers  of 
employees  examined  pursuant  to  this 
paragraph  shall  cause  to  be  maintained 
complete  and  accurate  records  of  all 
such  medical  examinations.  Records 
shall  be  maintained  for  the  duration  of 
the  employee's  employment.  Upon 
termination  of  an  employee's 
employment,  including  retirement  or 
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death,  or  In  the  event  that  the  employar 
cease*  business  without  a  successor. 
records,  or  notarized  true  copies  thereof, 
shall  be  forwarded  by  registered  mail  to 
the  Director. 

(ii)  Records  required  by  this 
paragraph  shall  be  provided  upon 
request  to  employees,  designated 
representatives,  and  the  Assistant 
Secretary  in  accordance  with  29  CFR 
1915  1120  (aHe)  and  (gj-dl  These 
records  shall  also  be  provided  upon 
request  to  the  Director, 

fiii)  Any  physician  who  conducts  a 
medical  examination  required  by  this 
paragraph  shall  furnish  'o  the  employer 
a  statemont  of  Lhe  employee's  suitability 
for  emf  :."VTient  m  the  specific 
exposure 

(Approvec  cy  ir-?  Office  of  Mcinagemaot  and 
Budget  urdo:  coTtrrjl  z-j-rr/tier  : 218-0081) 

§1915.1017    Vinyl  cMori«l«. 

fa)  Scope  and  application.  (1)  This 
section  includes  requirement"?  for  the 
control  of  employee  exposure  to  vinyl 
chloride  (chloroethene),  Chemical 
Abstracts  Service  Registry  No  75014. 

(2)  This  section  applies  to  tha 
manufacture,  reaction,  packaging, 
reparJcaging,  storage,  handling  or  use  of 
vinyl  chloride  or  poly\'inyl  chloride,  but 
does  not  apply  to  the  handling  or  use  of 
fabricated  products  made  of  polyvinyl 
chloride. 

(3)  This  section  applies  to  the 
transportation  of  vmy!  chloride  or 
polyvinyl  chloride  except  to  the  extent 
that  the  Department  of  Transportation 
may  regulate  the  hazards  covered  by 
this  section. 

fb)  Definitions.  (1)  Action  level  means 
a  concentration  of  vir.y!  chloride  of  0.5 
ppm  averaged  o.er  an  8-hour  work  day. 

(2)  Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  or  his  designee. 

(3)  Authorized  person  means  any 
person  specifically  authorized  by  the 
employer  whose  dutjes  require  him  to 
enter  a  regulated  area  or  any  person 
entenng  such  an  area  as  a  designated 
representative  of  employees  for  the 
purpose  of  exercising  an  opportunity  to 
observe  monitoring  and  measuring 
procedures. 

(4)  Director  means  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health,  U  S,  Depart.ment  of 
Health  and  Human  Services  or  his 
designee 

[5]  Emergency  means  any  occurrence 
such  as.  but  not  limited  to,  equipment 
failure,  or  operation  of  a  relief  device 
which  is  likely  to,  or  does,  result  in 
massive  release  of  vinyl  chloride. 

(6)  Fabricated  product  means  a 
product  made  wholly  or  partJy  from 


polyvinyl  chloride,  and  which  does  not 
require  further  processing  at 
temperatures,  and  for  times,  sufficient  to 
cause  mass  melting  of  the  polyvinyl 
ciiloride  resulting  in  the  release  of  vinyl 
chloride 

(7)  Hazardous  operation  means  any 
operation,  procedure,  or  activity  where 
a  release  of  either  vinyl  chloride  liquid 
or  gas  might  be  expected  as  a 
consequence  of  the  operatjon  or  because 
of  en  accident  in  tiie  operation,  which 
would  result  in  an  employee  exposure 
in  excess  of  the  permissible  exposure 
hmit. 

(8)  OSHA  Area  Director  means  the 
Director  for  the  Occupational  Safety  and 
Health  Administration  Area  Office 
having  jurisdiction  over  the  geographic 
area  in  which  the  employer's 
establishment  is  located. 

(9)  Polyvinyl  chloride  means 
polyvinyl  chloride  homopolymer  or 
copolymer  before  such  is  converted  to  a 
fabricated  product. 

(10)  Vinyl  chloride  means  vinyl 
chloride  monomer. 

(c)  Permissible  exposure  limit.  (1]  .No 
employee  may  be  exposed  to  vinyl 
chloride  at  concentrations  greater  than  1 
ppm  averaged  over  any  8-hour  period, 
and 

(2)  No  employee  may  oe  exposed  to 
vinyl  chloride  at  concentrations  greater 
than  5  ppm  averaged  over  any  period 
not  exceeding  15  minutes. 

(3)  No  employee  may  be  exposed  to 
vinyl  chloride  by  direct  contact  wi'h 
liquid  vinyl  chloride. 

(d)  Monitoring.  (1)  A  program  of 
initial  monitoring  and  measurement 
shall  be  undertaken  in  each 
establishment  to  determine  if  there  is 
any  employee  exposed,  without  regard 
to  the  use  of  respirators,  in  excess  of  the 
action  level. 

(2)  Where  a  determination  conducted 
under  paragraph  (d)(1)  of  this  se<;tion 
shows  any  employee  exposures,  without 
regard  to  the  use  of  respirators,  in  excess 
of  the  action  level,  a  program  for 
determining  exposures  for  each  such 
employee  shall  be  established.  Such  a 
program: 

(i)  Shall  be  reoeated  at  least  monthly 
where  any  employee  is  exposed, 
without  regard  to  the  use  of  respirators. 
in  excess  of  the  permissible  exposure 
limit. 

(ii)  Shall  be  repeated  not  less  than 
quarterly  where  any  employee  is 
exposed,  without  regard  to  the  use  cf 
respirators,  in  excess  of  the  action  lev^l 

(lii)  May  be  discontinued  for  any 
employee  only  when  at  least  two 
consecutivd  monitoring  determinations. 
made  not  less  than  5  working  days 
apart,  show  exposures  for  that  employee 
at  or  below  the  action  level. 


(3)  Whenever  there  has  been  a 
production,  process  or  control  change 
which  may  result  in  an  increase  in  the 
release  of  vinyl  chloride,  or  the 
employer  has  any  other  reason  to 
suspect  that  any  employee  may  be 
exposed  in  excess  of  the  action  level,  a 
determination  of  employee  exposure 
under  paragraph  (d)(1)  of  this  section 
shall  be  performed. 

(4)  The  method  of  monitoring  and 
measurement  shall  have  an  accuracy 
(with  a  confidence  level  of  95  percent) 
of  not  less  than  plus  or  minus  50 
percent  from  0  25  through  0  5  ppm.  plus 
or  minus  35  percent  from  over  0,5  ppm 
through  10  ppm,  and  plus  or  minus  25 
percent  over  1.0  ppm.  (Methods  meeting 
these  acoiracy  requirements  are 
available  in  the  "NTOSH  Manual  of 
AnaKlica!  Methods"], 

(5)  Employees  or  their  designated 
representatives  shall  be  afforded 
reasonable  opportunity  to  observe  the 
monitoring  and  measuring  required  by 
this  paragraph. 

(e)  Regulated  area.  (1)  A  regulated 
area  shall  be  established  where: 

(i)  Vinyl  chloride  or  pol>'vinyl 
chlonde  is  manufactured,  reacted, 
repackaged,  stored,  handled  or  used; 
and 

(ii)  Vinyl  chloride  concentrations  are 
in  excess  of  the  permissible  exposure 
hmit, 

(2)  Access  to  regiilated  areas  shall  be 
limited  to  authorized  persons. 

(f)  Methods  of  compliance  Employee 
exposures  to  vinyl  chloride  shall  be 
controlled  to  at  or  below  the  permissible 
exposure  Umit  provided  in  paragraph  (c) 
of  this  section  by  engineering,  work 
practice,  and  personal  protective 
controls  as  follows: 

(1)  Feasible  engineering  and  work 
practice  controls  shall  immediately  be 
used  to  reduce  exposures  to  at  or  below 
the  permissible  exposure  limit. 

12)  Wherever  feasible  engineering  and 
work  practice  controls  which  can  be 
in.stituted  immediately  are  not  sufficient 
to  reduce  exposures  to  at  or  below  the 
permissible  exposure  limit,  they  shall 
nonetheless  be  used  to  reduce  exposures 
to  the  lowest  practicable  level,  and  shall 
be  supplemented  by  respiratory 
protection  in  accordance  with  paragraph 
igj  of  this  section.  A  program  shall  be 
established  and  implemented  to  reduce 
exposures  to  at  or  below  the  perm.issible 
exposure  limit,  or  to  the  greatest  extent 
feasible,  solely  by  means  of  engineering 
and  work  practice  controls,  as  soon  es 
feasible. 

(3)  Written  plans  for  such  a  program 
shall  be  developed  and  furnished  upon 
request  for  examination  and  copying  to 
authorized  representatives  of  the 
Assistant  Secretary  and  the  Director 
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is,)  Respiratory  protection.  Where 
respiratory  protection  is  required  irndt-: 
this  section: 


(DTheem; 


tVVi"'  ■'il 


.-•>< 


9  8 


.-wspiretor  vvh:rh  niw--*;  the  -«"VJr8m9nts 
cfthis  paragrfij-'h  nnd  shr'li  &='-  '.'■v'.'^i'^* 
the  erriclnyr^e  '^ses  sulg  resi^iaioi, 
►  Jicept  Ihet  un'A  April  1, 1976.  wearing 

of  respire^ors  sha!'  be  st  !h«  ril^rretion 


r  [  each  employee  for  exposures  not  in 
i'  XCBS8  of  25  ppm.  measured  over  any 

■in...n,T:utP  panod  Un'.l  Apr.l  1.  1976. 
ec  ,h  cr.;^lc;yee  who  Lnoosbg  qoi  to  wear 
an  appropriate  respirator  shall  be 
informed  at  least  ouarterly  of  the 
hazards  of  vinyl  chloride  and  the 
pjr:>i  s.r  p-of  rtr  use.  and  limitations  of 
rbapiratory  UbVices. 

(2)  Respirators  shall  be  selected  from 
among  those  jointly  approved  by  the 


Mining  Enforcement  and  Safety 
Administration.  Department  of  the 
Interior,  and  the  National  Institu  i-  !i;f 
Occupational  Safety  and  Health  unaer 
the  provisions  of  30CFRpart  11. 

(3)  A  respiratory  protection  program 
meeting  the  requirements  of  §  l  ^ :  •  -n 
shall  be  established  and  maintsL;  .-a 

(4)  Selection  of  respirators  for  vinyl 
chloride  shall  be  as  follows: 


Q)  Unknowr-  c>r  aoave  i,60Q  p.-n  

00  No(  ovei'  3.&X'  p^,-n 

(IH)N^;;  we'  1.000  pAn _ 

OV)  ^4o»  Dvor  ^oc  0/m 


(v)  No'  c.a   25  p^m „ „.., 


(vf)  No*,  oyef  1 Q  p,Tr. 


Required  apparatus 


Opeivdraiit  s^if-contained  braalhing  apparatus,  pressura  demwid  type.  wMh  lul 
piec*. 

{A^  Cc.•n^  '.-/  r  \^  C  s;opfled  air  rMpirator.  pfssaure  demand  type.  w«th  Ml  or  MT 

*a;  i-v  "  ^  a- '-J  si-i,i,..:,ry  rM^^-conMned  ak  supply:  or 
(5  ..'•>>'  :r,^  =  .'.A...-,.i<i  atr  reapirator  continuous  flow  typa.  wtth  M  or  halt  faoa- 

t,-fe:*  &'Oa*-fc..i'.  -,  "'".''/'"Uynad  air  supply. 
"''f-  "       -   ;  ^  ^    °     «  :>*'ai:>f.  conflnuous  flow  type.  wHh  full  or  ht^  facapiaca.  halmat 

■  "y»:; 
(A    c  -.-Ti.  -,3'..  '■  M:-.  -:. pflad  air  respirator  demand  type,  w«h  ful  facer-'-  -    -: 

f»   <'--^,-,  sa(l-c»iU}.'t<K:  .'» '  *.jm>V:  or 
(B   JfO'v  -circuit  seW-oorrta:"*-:  ;  ^altvng  apparac.;-  «■  -   \&  iaceoiaca,  In  darrwrid  mode; 

Of 

(C)Ty^i*  C  .&..:::rpi..:X''  a.'  f aspirator,  demand  %..•«   *"r"  ^^  ■■•*  fi ■.'.->* 

(A\  .4  ::--,-w6'(>.:  a.' -c„  j--'/^  ,g  '■t«s.;;'-ator  with  (woe    '"-  ■»"■    » ,-:    >      ■!, '  ',*.-(-■    ^i-  •■    3-.--  fs 

..xS'»&»'  *'^~..::f"  t-  ■;  -,",■:;»  a   ^1  -.ice  Me  of  at  te.:-!'-'  '■    ',■  ■■.  ' **  .■■,■(■   •■■■-     ■   *i"/ 

c  "uj  „  'vat  :.-f ■  ic  iii  ■:.  ■"    ".n 
(t-   -;>i:;  -.av   -un;   .»:  cicc-nxHinted  canister  wt»teh  proviGo&  a  &i.rvica  Wa  o!  t;  *&»;  4 

rv>,  s  Kx  :;  xceafatlorw  of  vlrryl  chloride  up  to  25  p/m. 
(t ,  :<y- , -a^ :w>  vr-fi  C  s ;r^!f^i  a--  'aspirator  demand  type,  wrtth  tialf  facepieca.  artd 

(8j  Type  C  SvJo:>i-»»a/ rp<nt  ;,!-.    ncnand  type,  with  half  fac«pi<>  «"   "- 
(C)  Any  cf-«^»Cf».  --ii-r-o-^  '&■>;:  .>.!,>  with  an  organic  vapor  c&<'  ■>--;^  wnjch  provMae  a 
sen^tca  life  o<  at  least  1  hour  lor  concentratkxw  of  vinyl  ohIorWe  up  to  10  p/m. 


(5)(i)  Entry  into  unknown 
concentrations  or  concentrations  greater 
than  36.000  ppm  (lower  explosive  limit) 
may  be  made  only  for  purposes  of  life 
rescue;  and 

(ii)  Entry  into  concentrations  of  less 
than  36.000  ppm,  but  greater  than  3.600 
ppra  may  be  made  only  for  purposes  of 
life  rescue,  firefigbUng.  or  securing 
equipment  sq  as  to  prevent  a  greater 
hazard  from  release  of  vinyl  chloride. 

(61  Where  air-purifying  respirators  are 
used 

(i)  Air-purifying  cannisters  or 
cartridges  shall  be  replaced  prior  to  the 
expiration  of  their  service  life  or  the  end 
of  the  shift  in  which  they  are  first  used, 
whichever  occurs  first,  and 

(ii)  A  continuous  monitoring  and 
alarm  system  shall  be  provuit-d  y^  ner« 

concpntrations  of  vinyl  chlor.de  ;.ri;,d 
r9a!»or.aMy  exceed  the  allowsMi- 
rrir,c«»r.trat!ons  forthedev.ns  ;:  u:>e 
Such  system  shell  be  used  to  aidrt 
eirployees  when  viryi  chloride 
concentrations  exceed  th-^  elicw-fible 
concentrations  for  the  dev;  ,f«;  in  use. 
(7)  Apparatus  prescr.bed  for  higher 
concentrations  may  be  used  for  any 
lower  concentration. 


(h)  Hazardous  operations,  (l) 
Employees  engaged  in  hazardous 
operations,  including  entry  of  vessels  to 
clean  polyvinyl  chloride  residue  from 
vessel  walls,  shall  be  provided  and 
required  to  wear  and  use; 

(i)  RespL'atory  protection  in 
accordance  with  paragraphs  (c)  and  (g) 
ofthis  section;  and 

(ii)  Protective  garments  to  pre\'ent 
skin  contact  with  liquid  vinyl  chloride 
or  with  polyvinyl  chloride  residue  from 
vessel  walls.  The  protective  garments 
shall  be  selected  for  the  operation  and 
its  possible  exposure  conditions. 

(2)  Protective  garments  shall  be 
provided  clean  and  dry  for  each  use. 

(i)  Emergency  situations.  A  written 
operational  plan  for  emergency 
situations  shall  be  developed  for  each 
facility  storing,  handling,  or  otherwise 
i.s  "i  \     y!  r.h  Dride  as  a  liquid  or 
to.Tipressed  gas.  Appropriate  portions  of 


the  plan  shall  be 


rented  in  the 


event  of  an  emergency .  The  plan  shall 
specifically  provide  that: 

(1)  Employees  er.gagt^d  in  hazardous 
operations  or  correcting  situations  of 
existing  hazardous  releases  shall  be 
equip^>8d  as  .^»qi::r()d  in  pa-aeTiph  (h)  of 
this  S- Jtion, 


(2)  Other  employees  not  so  equipped 
shall  evacuate  the  area  and  not  return 
until  conditions  are  controlled  by  the 
methods  required  in  paragraph  (f)  ofthis 
section  and  the  emergency  is  abated. 

())  Training.  Each  employee  engaged 
in  vinyl  chloride  or  polyvinyl  chloride 
operations  shall  be  provided  training  in 
a  program  relating  to  the  hazards  of 
vinyl  chloride  and  precautions  for  its 
safe  use. 

(1)  The  program  shail  include: 

(i)  The  nature  of  the  health  hazard 
from  chronic  exposure  to  vinyl  chloride 
including  specifically  the  carcinogenic 
hazard: 

(ii)  The  specific  nature  of  operations 
which  could  result  in  exposure  to  vinyl 
chloride  in  excess  of  the  permissible 
limit  and  necessary  protective  steps; 

(iii)  The  purpose  for,  proper  use.  and 
limitations  of  respiratory  protective 
devices; 

(iv)  The  fire  hazard  and  acute  toxicity 
of  vinyl  chloride,  and  the  necessary 
protective  steps; 

(v)  The  purpose  for  and  a  description 
of  the  mooitorins  Drosrs  m 

(vi)  The  purposf*  l-;   c,  i  a 
description  of.  the  medical  surveillance 
program; 
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(vii)  Emergency  procedures. 

(viii)  Sf>ecific  information  to  aid  the 
employe*  In  recognition  of  conditions 
which  may  result  in  the  release  of  vinyl 
chloride;  and 

[ix]  A  review  of  this  standard  at  the 
employee's  first  training  and 
indoctrination  progranri,  and  annually 
thereafter. 

(2)  All  materials  relating  to  the 
prognm  shall  be  provided  upon  request 
to  the  Assistant  Secretarv'  and  the 
Director 

(k)  Medical  surveillance.  A  program  of 
medical  surveiDanca  shall  be  instituted 
for  each  employee  exposed,  without 
regard  ti  the  use  of  respirators,  to  vinyl 
chloride  in  excess  of  the  action  level. 
The  program  shall  provide  each  such 
employee  with  an  opportxmity  for 
examinations  and  tests  in  accordance 
with  this  paragraph.  All  medical 
examinations  and  procedures  shall  be 
performed  by  or  under  the  supervision 
of  a  licensed  physician,  and  shall  be 
provided  without  cost  to  the  employee. 

[\]  A\  the  lime  of  initial  assignment. 
or  upon  iTiStitution  of  medical 
surveillance. 

(il  A  ^er.eral  physical  examination 
shall  be  performed,  with  specific 
attenUon  to  detecting  enlargement  of 
hver,  sple<>n  or  kidneys,  or  dysfunction 
in  these  organs,  and  for  abnormalities  in 
skin,  connective  tissues  and  the 
pulmonar,'  systeni  'See  .Appendix  A). 

(il)  A  nedicai  h.s'ory  shall  be  taken. 
including  the  following  topics: 

(A)  Alrohol  intake; 

(B)  Past  history  of  hepatitis; 

(C)  Work  history  and  past  exposure  to 
potential  hepatotox:c  agents,  including 
drugs  and  dieniicals; 

(D)  Pa.st  hiit^r)'  of  blood  transfusions; 
and 

(E)  Pdst  h.storv'  of  hospitalizations, 
(iii)  A  serum  speci.Tien  shall  be 

obtained  and  determinations  made  of: 

(A)  Total  bilirubin, 

(B)  Alkaline  phosphatase; 

(CJ  Serum  glutamic  oxalacetic 
transaminase  (SGOT); 

P)  Serum  glutamic  p>Tuvic 
transaminase  (SGPTl;  and 

(E)  Gamma  glustamyl  transpeptidase. 

(2)  Examinations  provided  in 
accordance  with  this  paragraph  shall  be 
performed  at  least. 

(i)  Every  6  months  for  earJi  employee 
who  has  been  employed  in  vinyl 
chloride  or  polv'^myl  chloride 
manufacturing  for  10  years  or  i dinger; 
and 

(ii)  Annually  for  all  other  employees. 

(3)  Each  employee  exposed  to  an 
emergency  shall  be  afforded  appropriate 
medical  surveillance. 

(4)  A  statement  of  each  employees 
suitability  for  continued  exposure  to 


I 


vmvl  chloride  including  use  of 
protective  equipment  and  respirators. 
shall  be  obtained  from  the  examining 
physician  promptly  after  any 
examination.  A  copy  of  the  physician's 
statement  shall  be  provided  each 
employee. 

(5)  Kfiny  employee's  health  would  be 
materiahy  impaired  by  continued 
exposure,  such  employee  shall  be 
withdrawn  from  possible  contact  with 
vinyl  chloride. 

(6)  Laboratory  analyses  for  all 
biological  specimens  included  in 
medical  examinations  shall  be 
performed  in  laboratories  licensed 
under  42  CFR  part  74. 

(7)  If  the  examining  physician 
determines  that  alternative  medical 
examinations  to  those  required  by 
paragraph  (k)(l)  of  this  section  will 
provide  at  least  equal  assurance  of 
detecting  medical  conditions  pertinent 
to  the  exposure  to  vinyl  chloride,  the 
employer  may  accept  such  alternative 
examinations  as  meeting  the 
requirements  of  paragraph  (k)(l)  of  this 
section,  if  the  employer  obtains  a 
statement  from  the  examining  physician 
setting  forth  the  alternative 
examinations  and  the  rationale  for 
substitution.  This  statement  shall  be 
available  upon  request  for  examination 
and  copying  to  authorized 
representatives  of  the  Assistant 
Secretary  and  the  Director. 

(1)  Signs  and  labels.  (1)  Entrances  to 
regulated  areas  shall  be  posted  with 
legible  signs  bearing  the  legend: 

CANCER-SUSPECT  AGENT 
ALfTHORlZED  PERSONNEL  ONLY 

(2)  Areas  containing  hazardous 
operations  or  where  an  emergency 
cturently  exists  shall  be  posted  v«th 
legible  signs  bearing  the  legend: 

CAf4CER-SUSPECT  AGENT 

PROTECTIVE  EQUIPMENT  REQUiREO 

AUTHORIZED  PERSONNEL  ONLY 

(3)  Containers  of  polyvinyl  chloride 
resin  waste  from  reactors  or  other  waste 
contaminated  with  vinyl  chloride  shall 
be  legibly  labeled: 

CO»frAMINATEO  WITH  VINYL  CHLORIDE 
CANCER-SUSPECT  AGENT 

(4)  Containers  of  polyvinyl  chloride 
shall  be  legibly  labeled; 

POLYVINYL  CHLORIDE  (OR  TRADE  NAME) 

CONTAINS  VINYL  CHLOP;De 

VINYL  CHLORIDE  IS  A  CANCER  SUSPECT 

AGENT 

(5)  Containers  of  vinyl  chloride  shall 
be  legibly  labeled  either: 

(i) 

^■NVL  CMLOfiiDe 

EX'PEMELY  FLAMMABLE  GAS  U^DEH 

PfiESSbRE 

CANCEB-SLSPECT  AGENT 


or  (ii)  In  accordance  with  49  CFR  parts 

170  through  189.  with  the  additional 

legend: 

CANCER -SUSPECT  AGENT 

applied  near  the  label  or  placard. 

(6)  No  statement  shall  appear  on  or 
near  any  required  sign,  label  or 
instruction  which  contradicts  or 
detracts  from  the  effect  of,  any  required 
warning,  information  or  instruction. 

[m)  Records  (1)  All  records 
maintained  in  accordance  with  this 
section  shall  include  the  name  and 
social  security  number  of  each 
emplnyee  where  relevant. 

(2)  Ivecords  of  required  monitoring 
and  measuring  and  medical  records 
shall  be  provided  upon  request  to 
employees,  designated  representatives. 
and  the  Assistant  Secretarv  in 
accordance  with  29  CFR  1915. 1120  (a) 
through  (e)  and  (g)  through  (i).  These 
records  shall  be  provided  upon  request 
to  the  Director  Authorized  personnel 
rosters  shall  also  be  provided  upon 
request  to  the  .^s.si.stdnt  Secretary  and 
the  Director, 

(i)  Monit.oring  and  measuring  records 
shall: 

(A)  State  the  date  of  such  monitoring 
and  measuring  and  the  concentrations 
determined  and  identify  the  instruments 
and  methods  used; 

iB)  Inv:lude  any  additional 
information  necessary  to  determine 
individual  employee  exposures  where 
such  exposures  are  determined  by 
means  other  than  individual  monitoring 
of  employees,  and 

(CI  be  maintained  for  not  less  than  30 
years, 
(ii)  [Reserved] 

(iii)  Medical  records  shall  be 
maintained  for  the  duration  of  the 
employment  of  each  employee  plus  20 
years,  or  30  years,  whi.'±ever  is  longer. 

(3)  In  the  event  that  the  employer 
ce«.ses  to  do  business  and  there  is  no 
successor  to  receive  and  retain  his 
records  for  the  prescribed  period,  these 
records  shall  be  transmitted  by 
registered  mail  to  the  Director,  and  earh 
employee  individually  notified  in 
writing  of  thus  transfer.  The  employer 
shall  also  comply  with  any  additional 
requirements  set  forth  in  29  CFR 
1915, 1120(h). 

(n)  Reports.  (1)  Not  later  than  1  month 
after  the  establishment  of  a  regulated 
area,  the  following  information  shall  be 
reported  to  the  OSHL\  Area  Director. 
Any  changes  to  such  information  shall 
be  reported  within  15  days. 

(i)  The  address  and  location  of  each 
establishment  which  has  one  or  more 
regulated  areas;  and 

{li)  The  number  of  employees  in  each 
regulated  area  during  normal 
operations,  including  maintenance. 
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(2)  Eaierxencms,  p.nd  the  fa(-ts 
obtainable  at  that  time,  shf-.il  rx-  i>{><,!flHd 
w.'hin  24  hours  to  the  OS}-L^  Ama 
L'.rwrtor,  Upon  request  of  the  Arvid 
D'.r»<lcr,  the  emp!;:vr»r  sf  ail  submit 
aid;tiona!  informstion  in  writing 
r^'levant  to  the  nature  nnd  extent  of 
employee  exposures  and  measures  taken 
to  prevent  future  em«ryHncies  of  similar 
nature. 

(3)  Within  10  worbnjj  d8)s  following 
any  monitoring  and  measuring  which 
discloses  that  any  employee  has  been 
exposed,  mthout  reRard  to  the  use  of 
respirato.-s,  in  excess    f  the  P'»-Tnissible 
exposure  limit,  f>a-  "  su;  h  p::,r'!oyee 
shall  be  notifie;.*  :r,  w  r";r.k  r.*  the  results 
of  the  exposure  rr'H,=i<;',j -lament  .;.-.:.  ■.!  !he> 
steps  beiriK  takr^n  !'■■■  n-fiui-.n  ">•  '-'"posLrw 
towith;n  the  p*- nTn^-'bis  e-t  I'f.'-ure 
limit. 

(o)  Effectiw  dates  fl  i  Vri'\i  Av--\  1 
1975,  the  provisions  airrentiv  s*»l  for'.h 
in  S 1910. 93q  of  tnis  pft,n  stu'.;:  epDiy. 

(2)  EffBCtsve  Apni  1.  19'5.  the 
provisions  set  fortr.  ;n  «i  19:0  ')3q  of  this 
part  shall  apply 

(Approved  by  the  OrT;<«>  u:  Ma'ihKt-r-.tfnt  and 
Rjdgei  under  cor. :rT.) I  r.^T;')er  !2"  ^--HfX'iOl 


Appendm  A  to  §1915  1017- 
-Mmiical  Information 


-Su  pp  1 P  me.n  <  a  r> 


When  required  tests  under  paragraph  (kK I) 
of  !;..s  senior,  show  abnormalitiec  the  tests 
should  c>e  mpeetod  as  s<')cr,  as  practicable, 
prefttrabiy  wthsn  3  to  4  weeks.  If  tests  remain 
abnormal,  rnnsi  ierdtion  should  be  given  to 
withdrawal  of  the  employee  from  contact 
•vith  vinyl  chloride,  while  ■  more 
comprehensive  examination  Is  made. 
Additional  tests  which  may  be  useful: 
A-  For  kidnpv  dysfunction:  urine 
examination  for  aluumin,  red  blood  cells,  and 
exfoliative  abnormal  cells. 

B.  Pulmonary  system:  Forced  vital 
capacity.  Forced  expiratory  volume  at  1 
second,  and  chest  roentgenogram  (posterior- 
anterior,  14  X 17  Inches  (3S.56  x  43.18  cm)), 

C.  Additional  serum  tests:  Lactic  acid 
dehydrogenase,  lactic  acid  dehydrogenase 
isoenzyme,  protein  determination,  and 
protein  electrophoresis. 

D.  For  a  rao.'e  comprehensive  examination 
on  repeated  abnormal  serum  tests:  Hepatitis 
B  antigen,  and  liver  scanning. 

|1iSi5.1018     Inofganic  arser.tc 

\c]  Scape  and  application.  This 
secaon  applies  to  ail  occupational 
exposu.-^s  to  inorganic  arsenic  excep* 
that  this  section  does  not  apply  to 
tTTipioyee  exposures  in  agriculture  or 
n^suiting  frDm  pesticide  application,  the 
t.^a'ment  of  wood  with  preservatives  or 
the  utihzauon  of  arsenically  preserved 

vt'God. 


Cb)  Definitions.  Action  Ip\ 


■,ea::s  a 


concentration  of  inorganir.  arseruc  of  .5 
micrograms  per  cubic  rri-'ter  nf  air  i.S  '^^■ 
m^}  averaged  over  any  eight  (8]  hour 
period. 


Ass/sf/jnf  Secretary  means  the 

.Xs^sistarit  StK;Tetar>'  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
specifically  authorized  by  the  employer 
whose  duties  require  'h^  ;  e-son  to  enter 
a regi:'>^t(  i  rsn-A   -^r  erv  i"'^> ^p.  entering 
such  an  (!'■««  a-  h  >':!t'.H:,j.ria!?H; 
repres.jnt.i':;.'  n'H-T,;ii.;,'e^s  r^rthe 
p'>:rc-\sii  ;_.;■  e.yMrt.isi.t;^  tr.«-  n»'.tit  to 
ohserv'!  monitonriB  a.nd  rr-a.suring 
:'-..-'wr,:rH,5  ur;a«r  per^^^raph  (e)  of  ihis 

Dinrf.  '  rr-eans  the  Director,  National 
!nst:^i'H  *  r  Occupational  Safety  and 
Ht'iiih,  I   ,S  Department  of  Health  and 
'r.  :C::>.,.  '--t^~r .{  ,•••  r  <■  '•  hs ;,,;!: ":'- 

i:-io.\::'v  iT^fnic  nieai'ii  ccppt:  auyto- 
B:se'v  H  a.nd  all  inorganic  compounds 

:;ta:rung  arsenic  except  arsine, 
':;t'asured  as  arsenic  (As). 

(c)  Permissible  exposure  limit.  The 
employer  shall  assure  that  no  employee 
is  exposed  to  inorganic  arsenic  at 
concentrations  greater  than  10 
micrograms  per  cubic  meter  of  air  (10 
Hg/m^),  averaged  over  any  8-hour 
period. 

(d)  Notification  of  use.  (1)  By  October 
1 .  1978  or  within  60  days  after  the 
inL'-oduction  of  Inorganic  arsenic  into 
the  \*  :ri  place,  every  employer  who  is 
n  J  iTT^  i !  -  f  stablish  a  regulated  area  in 
h-^  lA     I .    ,  .es  shall  report  in  writing  to 
fit'  ( I  .f"  *.  a"tfi  '  *^fice  for  each  such 

(i)  The  address  of  each  such 
workplace; 

(ji)  The  approximate  number  of 
employees  who  will  be  working  in 
regulated  areas;  and 

(ill)  A  brief  summary  of  the  operations 
creating  the  exposure  and  the  actions 
which  the  employer  intends  to  take  to 
reduce  exposures, 

(2)  Whenever  there  has  been  a 
significant  change  in  the  information 
required  by  paragraph  {d)(l)  of  this 
section  the  employer  shall  report  the 
changes  in  writing  within  60  days  to  the 
OSHA  area  office. 

(e)  Exposure  monitoring — (1)  General . 
(i)  Determinations  of  airborne  exposure 
levels  shall  be  made  from  air  samples 
that  are  representative  of  each 
employee's  exposure  to  inorganic 
arsenic  over  an  eight  (8)  hour  period. 

(ii)  For  the  purposes  of  this  section, 
employee  exposure  is  that  exposure 
which  would  occur  if  the  employee 
were  not  using  a  respirator. 

(iii)  The  employer  shall  collect  full 
:>hifl  (for  at  least  7  continuous  hours) 
personal  samples  including  at  least  one 
Mrr  pie  for  each  shift  for  each  )ob 
cSflssification  in  each  work  erps 

U)  Initial  mon'tnnng  Hac.h  einpiryer 
who  has  a  workplace  or  work  o[->t. ration 


covered  by  this  standard  shall  monitor 
each  such  workplace  and  work 
operation  to  accurately  determine  the 
airborne  concentration  of  inorganic 
arsenic  to  which  employees  may  be 
exposed. 

(3)  Frequency,  (i)  If  the  Initial 
monitoring  reveals  employee  exposure 
to  be  below  the  action  level  the 
measurements  need  not  be  repeated 
except  as  otherwise  r'n.   ih,i  in 
paragraph  (e)(4)  oi  Ji.*  s^-  'i-n. 

(ii)  If  the  Initial  monitoring,  required 
by  this  section,  or  subsequent 
monitoring  reveals  employee  exposure 
to  be  above  the  permissible  exposure 
limit,  the  employer  shall  repeat 
monitoring  at  least  quarterly. 

(iii)  If  the  initial  monitoring,  required 
by  this  section,  or  subsequent 
monitoring  reveals  employee  exposure 
to  be  above  the  action  level  and  oelow 
the  permissible  exposure  limit  the 
employer  shall  repeat  monitoring  at 
least  every  six  months. 

(iv)  The  employer  shall  continue 
monitoring  at  the  required  frequency 
until  at  least  two  consecutive 
measurements,  taken  at  least  seven  (7) 
days  apart,  are  below  the  action  level  at 
which  time  the  employer  may 
discontinue  monitoring  for  that 
employee  until  such  time  as  any  of  the 
events  in  paragraph  (e)(4)  of  this  section 
occur. 

(4)  Additional  monitoring.  Whenever 
there  has  been  a  production,  process, 
control  or  personal  change  which  may 
result  in  new  or  additional  exposure  to 
inorganic  arsenic,  or  whenever  the 
employer  has  any  other  reason  to 
suspect  a  change  which  may  result  in 
new  or  additional  exposures  to 
inorganic  arsenic,  additional  monitoring 
which  complies  with  paragraph  (e)  of 
this  section  shall  be  conducted. 

(5)  Employee  notification,  (i)  Within 
five  (5)  working  days  after  the  receipt  of 
monitoring  results,  the  employer  shall 
notify  each  employee  in  writing  of  the 
results  which  represent  that  employee's 
exposures. 

(ii)  Whenever  the  results  indicate  that 
the  representative  employee  exposure 
exceeds  the  permissible  exposure  limit, 
the  employer  shall  include  in  the 
written  notice  a  statement  that  the 
permissible  exposure  limit  was 
exceeded  and  a  description  of  the 
corrective  action  taken  to  reduce 
exposure  to  or  below  the  permissible 
exposure  limit. 

(6)  Accuracy  of  measurement,  (i)  The 
employer  shall  use  a  method  of 
monitoring  and  measurement  which  has 
p.n  accuracy  (with  a  confidence  level  of 
95  percent)  of  not  less  than  plus  or 
minus  25  percent  fm  concentrations  of 
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inorganic  areemc  greater  than  or  equal 
to  10  tig/mV 

(u)  The  employer  shall  usa  a  method 
of  mor.itonng  and  measurement  which 
has  an  accuracy  !wuh  confidence  level 
of  95  percent)  cf  not  iniis  than  plus  or 
minus  35  percent  for  concentrations  of 
inorganic  arsenic  greater  than  5  ug/m* 
but  less  than  10  n>4'm\ 

(f)  Regulated  ar^-n — (1)  Establishment. 
The  employer  shail  establish  regulated 
areas  where  worker  exposures  to 
inorganic  arsenic,  without  regard  to  the 
use  of  respirators  are  in  excess  of  the 
permissible  limit 

(2)  Demarcation  Regulated  areas  shall 
be  demarcated  and  segregated  from  the 
rest  of  the  workplace  m  any  manner  that 
minimizes  the  number  of  persons  who 
will  be  exposed  to  inorganic  arsenic. 

(3)  Access  .\ccess  to  regulated  areas 
shall  be  h.mited  to  authorized  persons  or 
to  persnns  otherwise  authorized  by  the 
Act  or  nrt^ulatior.s  issued  pursuant 
thereto  to  en'er  su^.ti.  areas. 

(4)  Provision  of  respirators.  All 
persons  entenng  a  regulated  area  shall 
he  supplied  wi'h  a  respirator,  selected 
in  accordance  wth  paragraph  (h)(2)  of 
this  section. 

(5)  Prohibited  activities.  The  employer 
shall  assure  that  in  regulated  areas,  food 
or  beverages  are  not  consumed,  smoking 
products,  chewing  tobacco  and  gum  are 
not  used  and  cosmetics  are  not  applied, 
except  that  these  activities  may  be 
conducted  m  the  lunchrooms,  change 
rooms  and  showers  required  under 
paragraph  (m)  of  this  section.  Drinking 
water  may  be  consumed  in  the  regulated 
area 

(gj  Methods  of  compliance — (1) 
Controls,  (i)  The  employer  shall 
institute  at  the  earliest  possible  time  but 
not  later  than  December  31. 1979, 
engineering  and  work  practice  controls 
to  reduce  exposures  to  or  below  the 
permi">sible  exposure  limit,  except  to 
the  extent  that  the  employer  can 
establish  that  such  controls  are  not 
feasible. 

(ii)  Where  engineering  and  work 
practice  controls  are  not  sufficient  to 
reduce  exposures  to  or  below  the 
permissible  exposure  limit,  they  shall 


nonetheless  be  used  to  reduce  exposures 
to  the  lowest  levels  achievable  by  these 
controls  and  shall  be  supplemented  bv 
the  use  of  respirators  In  accordsnce  with 
paragraph  (h)  of  this  section  and  other 
necessary  personal  protective 
equipment.  Employee  rotation  is  not 
required  as  a  control  strategy  before 
respiratory  protection  is  instituted 

(2)  Compliance  Program  d)  The 
employer  shall  estabUsh  and  implement 
a  written  program  to  reduce  exposures 
to  or  below  the  permissible  exposure 
hmit  by  means  of  engineering  and  work 
practice  controls. 

(ii)  Written  plans  for  these 
compliance  programs  shall  include  at 
least  the  following: 

(A)  A  description  of  each  operation  m 
whidi  inorganic  arsenic  is  emitted;  e.g. 
machinery  used,  material  processed, 
controls  in  place,  crew  size,  operating 
procedures  and  maintenance  practices; 

(B)  Engineering  plans  and  studies 
used  to  determine  methods  selected  for 
controlling  exposure  to  inorganic 
arsenic; 

(C)  A  report  of  the  technology 
considered  in  meeting  the  permissible 
exposure  limit; 

(D)  Monitoring  data; 

(E)  A  detailed  schedule  for 
implementation  of  the  engineering 
controls  and  work  practices  that  cannot 
be  implemented  immediately  and  for 
the  adaption  and  implementation  of  any 
additional  engineering  and  work 
practices  necessary  to  meet  the 
permissible  exposure  limit; 

(F)  Whenever  the  employer  will  not 
achieve  the  permissible  exposure  limit 
with  engineering  controls  and  work 
practices  by  December  31, 1979,  the 
employer  snail  include  in  the 
compliance  plan  an  analysis  of  the 
effectiveness  of  the  various  controls, 
shall  install  engineering  controls  and 
institute  work  practices  on  the  quickest 
schedule  feasible,  and  shall  include  in 
the  compliance  plan  and  implement  a 
program  to  minimize  the  discomfort  and 
maximize  the  effectiveness  of  respirator 
use;  and 

(G)  Other  relevant  information 

(iii)  Written  plans  for  sufJi  a  program 
shall  be  submitted  upon  request  to  the 


Assistant  Secretary  and  the  Director, 
and  shall  be  available  at  the  worksite  for 

examination  and  copying  by  the 
.Assistant  Sef:retary,  bire<,1or,  any 
affected  employee  or  authorized 

employee  rt^presentatives. 

(iv)  The  plans  required  by  this 
paragraph  shall  be  revised  and  updated 
at  least  every  5  months  to  reflect  the 
runent  status  of  the  program. 

(h)  Respiratory-  protection — (1) 
Genera!  The  employer  shall  assure  that 
respirators  are  used  where  required 
under  this  section  to  reduce  employee 
exposures  to  below  the  perm.issible 
exposure  lim,it  and  in  emergencies. 
Respirators  shall  be  used  in  the 
following  cirr.umstances: 

(i)  During  the  time  period  necessary  to 
install  or  implemient  feasible 
engineering  or  work  practice  controls; 

(ii)  In  work  operations  such  as 
maintenance  and  repair  activities  in 
which  the  employer  establishes  that 
engineering  and  work  practice  controls 
are  not  feasible; 

(iii)  In  work  situations  in  which 
engineering  controls  and  supplemental 
work  practice  controls  are  not  yet 
sufficient  to  reduce  exposures  to  or 
below  the  permissible  exposure  limit;  or 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respi.'ators  are  required  under  this 
section  the  employer  shall  select, 
provide  at  no  cost  to  the  employee  and 
assure  the  use  of  the  appropriate 
respirator  or  combination  of  respirators 
from  Table  I  below  for  inorganic  arsenic 
compounds  without  significant  vapor 
pressure,  or  Table  II  below  for  inorganic 
arsenic  compounds  which  have 
significant  vapor  pressure. 

(ii)  Where  employee  exposures  exceed 
the  permissible  exposure  limit  for 
inorganic  arsenic  and  also  exceed  the 
relevant  limit  for  particular  gasses  such 
as  sulfur  dioxide,  any  air  purifying 
respirator  supplied  to  the  employee  as 
permitted  by  this  standard  m'jst  have  a 
combination  high  efficiency  filter  with 
an  appropriate  gas  sorhent  (See  footnote 
in  Table  1) 


Conc«ntrat 


UIMI 


7A6LE  t— Respiratory  Protection  .'^oh  inorganic  Arsenic  Particuume  Except  for  Those  With  Significant 

Vapor  Pressure 


Coocertratwr  o<  irxxgantc  arseric  as  As)  or  corxJrtKXi 
o<  use 


Required  resptratof 


(1)  Unknown  Of  greater  or  lesser  I^ar.  20  OOC-  ua-m^ 

(20  mq/Tvi*)  or  flrefi^ong. 
Cm)  No<  greater  t^an  20.000  ^»''Tr»  (20  mg/rvi*)  


(i«)  No<  greater  ihai^  lO.OOO  Kg/m*  (lO  m^m>) 


(A)  Any  fud  tacsfxece  seif -contained  breathing  apparatus  operated  in  positive  pressure 
moOe 

(A)  Supplied  air  resptrator  witfi  Wl  facepiece.  hood,  or  helmet  or  suit  and  operated  in 
positive  pressure  mode 

(A)  Powered  aif-pur1ty*og  respirators  in  all  Irrfet  (ace  coverings  with  high  efficiency  fil- 
ters.^ (B)  Haif-masM  tuppiied  air  respirators  operated  in  positive  pressure  mode. 
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Table  I — Respiratory  Protection  for  Inorganic  arsenic  Particula-^f  Except  for  Those  w^^'  SiGNiPiCAN-' 

Vapor  Pressure— Contmuec 


CoocentratKJT  erf  tncgantc  arsenic  (as  As)  Of  cx>ndrt)on 


Requirad  rMpkator 


(!«:  Not  grsatec  than  SOO  \i^rn^ 
/v'.  Not  greater  tt^ar  'C""  ujj/rn'*  . 


(A;  Fill!  tac«piec«  airixjnfying  respirator  equipped  wHh  Ngh-eUWer^o  ^Mt*,'  '  (B)  Any  tuB 

facepiece  suppi>ec!  ai'  'Bspiratcv  (n  Any  hJ  tac»p*«ce  8©H-oontai'*<3  t,roathinc  fi.'^r.-? 
ratos 
(A;  Halt -mask  air-puntyir^  rescxratc  oQjJtscx*.;  wipi  fiign-etticiefKy  Wter.'  (B)  Any  nait- 

riask  supc*ea  air  rhsp<rato' 


'  High-^ffioerxry  fitter~09  97  pel  e«ciencv  ajai'isi  C  3  rT.crDr-.9te'  '-orxxJisperse  dielhyl-hexyl  phtr■■-^;ate   DOP)  parHdes. 

TaBlE  li— RESPiRATOPv  PPO'EC'ON  FOR  iNORGANiC  ARSENiCAlS  iSuC"  a:,  ARSENIC  TRICHLORIDE^  AND  ARSENIC 

Phosphide)  Wr«  SiGNiFjCAN"  V'af^dr  PRESSURE 


Cc*rvcenfatKX-  c*  irv^rganc  arsenic   as  As)  or  cond*- 

ttC'^  ot  use 


(i)  Unk.nown  or  greater  or  -esse'  tt.a'-  ?C  KX  i-^''^-'' 
(II)  Not  greater  than  ?:  COC  .jg/nr*  (20  mQ/m^) 


(Hi)  Not  greater  ria-  'C  CXX)  ug/m^  (lOmg/m^') 
(iv)  Not  greater  ttian  500  ^g/m'  


(v)  Not  jreater  tTiar  100  ►ig/m^ 


Required  respirator 


(A)  Any  f^ji  taoeooce  setf-contained  breathing  apparatus  operated  In  positive  pressure 
mode 

(A)  Supplied  ai'  -esc'at  >'  w*   full  facepiece  hood,  or  helmet  or  sort  and  operated  In 

positive  pressure  "v-xj^s 
(A)  Hatf-rnatJi'  sjpcMkk]  a     e s^irakx  operated  in  positive  pressure  mode. 
(A)  Fron>  v  r>-3CK  r-Kx^    #■  g^s  mask  equipped  v^tth  Wgh-efWerxry  filter'  and  acid  gas 

carnsv    ,E    A.^y  *;jji  ta  apiece  supplied  air  respirator.  (C)  Any  fu»l  facepiece  seH-con- 

tainec  D'eatmng  a;:.Da''3tjs. 
(A)  Hai*-r''«ii*'  ai'  pur'^, '.g  respirator  equipped  with  high-efficiency  filter'  and  acid  gas 

caaTTjge    B   An,  r^i  "ask  supplied  air  respirator. 


'High  efficiency  filter— 99  97  pet  efficiency  against  0.3  mcrc>'->e-b'  -or-yj  scerse  diethyi-hexyi  phthaiate  (OOP)  partJdes. 
^Ha»1-mask  respirators  s^all  not  Pe  used  for  protection  aga  '  >•  d    -■ .;  n:  'i.onde,  as  it  is  rapidly  atjsorbed  through  the  ski 


(iii)  The  employer  shall  select 
respirators  from  among  those  approved 

for  protection  against  dust,  fume,  and 
cist  hy  Lhe  National  Institute  for 
Df.rupational  Safety  and  Health 
(MOSH)  under  the  provisions  of  30  CFR 

part  11 

(3)  Respirator  usage,  (i)  The  employer 
shall  assure  that  the  respirator  issued  to 

tne  employef  exhibits  minimum 
facepiece  leakage  and  that  the  respirator 
is  fitted  properly. 

(ii)  The  employer  shall  perform 
qualitative  fit  tests  at  the  time  of  initial 
fitting  and  at  least  semi-annually 
thereafter  for  ear;h  employee  wearing 
respirators,  vhe.-p  q'lfintitative  fit  tests 
are  not  required. 

(iii)  Employers  with  more  than  20 
employees  wearing  respirators  shall 
perform  a  quantitative  face  fit  test  at  the 
time  of  initial  fitting  and  les.st  wmi- 
annually  thereafter  for  each  employe* 
wearing  negative  pressure  respirators 
The  test  shall  be  \;sed  to  select 
facepieces  that  prcide  the  required 
protection  as  prescribed  in  Table  I  or  II. 

(iv)  If  an  employee  has  demiOnstrated 
difficulty  in  breathing  during  the  fitting 
test  or  dunng  use,  he  or  she  shall  be 
examined  by  a  physician  trained  in 
pulmonar)'  medicine  to  determine 
whether  the  employee  can  wear  a 
respirator  while  performing  the  requirt<<! 
duty. 

(4)  Respirator  prGgrc.'Ti  (i)  The 
employer  shall  institute  a  respiratory 


protection  program  in  accordance  with 
29  CFR  1910.134  (b),  (d).  (e)  and  (f). 

(ii)  The  employer  shall  permit  each 
employee  who  uses  a  filter  respirator  to 
change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shall  maintain  an  adequate 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shall  be  permitted  to  leave  work  areas 
to  wash  their  face  and  respirator 
facepiece  to  prevent  skin  irritation 
associated  with  respirator  use, 

(5)  Commencement  of  respirator  use. 
(i)  The  employer's  obligation  to  provide 
respirators  commences  on  August  1, 
1978  for  employees  exposed  over  500 
tig/m^  of  inorganic  arsenic,  as  soon  as 
possible  but  not  later  than  October  1. 
1978  for  employees  exposed  to  over  50 
Mg/m^  of  inorganic  arsrii!    a.'d  as  soon 
as  possible  but  not  later  tra:,  December 
1    1978  for  employees  ex-.s  ^^  d  between 
i  0  and  50  jig/m'  of  inoi-v., ::  i    arsenic. 

(li)  Employees  with  exposures  below 
50  ng/m^  of  inorganic  arsenic  may 
choose  not  to  wear  respirators  until 
December  31,  1979. 

(ui)  After  December  1, 1978  any 
employee  required  to  wear  air-purifying 
respirators  may  choose,  and  if  so  chosen 
the  employer  must  provide,  if  it  will 
give  proper  protection,  a  powered  air 
purifying  respirator  and  in  addition  if 
necessarv  a  combination  dust  and  acid 
gas  respirator  for  times  where  exposures 


to  gases  are  over  the  relevant  exposure 
limits. 

(i)  (Reserved] 

(j)  Protective  work  clothing  and 
equipment — (1)  Provision  and  use. 
Where  the  possibility  of  skin  or  eye 
irritation  from  inorganic  arsenic  exists, 
and  for  all  workers  working  in  regulated 
areas,  the  employer  shall  provide  at  no 
cost  to  the  employee  and  assure  that 
employees  use  appropriate  and  clean 
protective  work  clothing  and  equipment 
such  as,  but  not  hmited  to: 

(i)  Coveralls  or  similar  full-body  work 
clothing; 

(ii)  Gloves,  and  shoes  or  coverlets; 

(iii)  Face  shields  or  vented  goggles 
when  necessary  to  prevent  eye 
irritation,  whidi  comply  with  the 
requirements  of  §  1915.133(a)  (2)-(6}; 
and 

(iv)  Impervious  clothing  for 
employees  subject  to  exposure  to 
arsenic  trichloride. 

(2)  Cleaning  and  replacement,  (i)  The 
employer  shall  provide  the  protective 
clothing  required  in  paragraph  (j){l)  of 
this  section  in  a  freshly  laundered  and 
dry  condition  at  least  weekly,  and  daily 
if  the  employee  works  in  areas  where 
exposures  are  over  100  ng/m'  of 
inorganic  arsenic  or  in  areas  where  more 
frequent  washing  is  needed  to  prevent 
skin  irritation. 

(ii)  The  employer  shall  clean,  launder, 
or  dispose  of  protective  clothing 
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UMI 


required  by  f)aragT8ph  f))(l)  of  this 
section. 

(in)  The  employer  shall  repair  or 
replace  the  protective  clothing  and 
equipment  as  needed  to  maintain  their 
effectiveness. 

(iv)  The  employer  shall  assure  that  all 
protective  clothing  is  r«moved  at  the 
completion  of  a  work  shift  only  in 
change  rooms  presr.nhed  :n  paragraph 
fmld)  of  this  section. 

(vj  The  employer  shall  assure  that 
contaminated  protective  clothing  which 
is  to  be  cleaned,  laundered,  or  disposed 
of,  is  placeo  in  a  closed  container  in  the 
rJiange-room  which  prevents  dispersion 
of  inorganic  arsenic  outside  the 
container. 

(vij  The  employer  shall  '.r.f-;mi  in 
vvTiting  any  person  who  cl-^ans  ir 
launders  clothing  required  by  'his 
section,  of  Lhe  pot-^ntiaily  harmful 
effects  including  the  carcinogenic 
effects  cf  exposure  to  inorganic  arsenic. 

(vii)  The  employer  shall  assure  that 
the  containers  of  contaminated 
protective  clothing  and  equipment  in 
the  workplace  or  which  are  to  be 
removed  from  'uhe  workplace  are 
labelled  as  follows. 

Caution  Clothing  contaminated  with 
inorganic  arsenic;  do  not  remove  dust 
by  blowing  or  shaking.  Dispose  of 
inorganic  arsenic  contaminated  wash 
water  in  accordance  with  applicable 
local,  State  or  Federal  regulations. 

(viii)  The  employer  shall  prohibit  the 

removal  of  inorganic  arsenic  from 
protective  clothing  or  equipment  by 
blowing  or  shaking. 

(k)  Housekeeping — (1)  Surfaces.  All 
surfaces  shall  be  maintained  as  free  as 
practicable  of  accumulations  of 
inorganic  arsenic. 

(2)  Cleaning  Poors.  Floors  and  other 
accessible  surfaces  contaminated  with 
inorganic  arsenic  may  not  be  cleaned  by 
the  use  of  compressed  air,  and  shoveling 
and  brushing  may  be  used  only  where 
vacuuming  or  other  rwlevant  methods 
have  been  tried  and  found  not  to  be 
effective. 

f3)  Vacuuming.  Where  vacuuming 
methods  are  selected,  the  vacuums  shall 
be  used  aj-id  emptied  in  a  manner  to 
minimize  the  reentry  of  inorganic 
arsenic  into  the  workplace. 

(4)  Housekeeping  plan.  .\  written 
housekeeping  and  miaintenance  plan 
shall  be  kept  which  shall  list 
appropnate  frequencies  for  carrying  out 
hou.sekeeping  operations,  and  for 
cleaning  and  maintaining  dust 
collection  equipment.  The  plan  shall  be 
available  fur  ir.=;pe<.-tion  by  the  .Assistant 
Secretary. 

(5)  Maintenance  of  equipment. 
Periodic  cleaning  of  dust  collection  and 


ventilation  equipment  and  checks  of 
their  effectiveness  shall  be  carried  out  to 
maintain  the  effetliveness  of  the  system 
and  a  notation  kept  of  the  last  check  of 
effectiveness  and  cleaning  or 
maintenance. 

(1)  [Reserved] 

(m)  Hygiene  facilities  and  practices — 
(1)  Change  rooms.  The  employer  shall 
provide  for  employees  working  in 
regulated  areas  or  subject  to  the 
possibility  of  skin  or  eye  Irritation  from 
inorganic  arsenic,  clean  change  rooms 
equipped  with  storage  facilities  for 
street  clothes  and  separate  storage 
facilities  for  protective  clothing  and 
equipment  in  accordance  witii  29  CFR 
1910.141(e). 

(2)  Showers,  (i)  The  employer  shall 
assure  that  employees  working  in 
regulated  areas  or  subject  to  the 
possibility  of  skin  or  eye  irritation  from 
inorganic  arsenic  shower  at  the  end  of 
the  work  shift. 

(ii)  The  employer  shall  provide 
shower  facilities  in  accordance  with 
$  1910.141(d)(3). 

(3)  Lunchrooms,  (i)  The  employer 
shall  provide  for  employees  working  in 
regulated  areas,  lunchroom  facilities 
which  have  a  temperature  controlled, 
positive  pressure,  filtered  air  supply. 
and  which  are  readily  accessible  to 
employees  working  in  regulated  areas. 

(li)  The  employer  shairassu.re  that 
employees  working  in  the  regulated  area 
or  subject  to  the  possibility  of  skin  or 
eye  irritation  from  exposure  to  inorganic 
arsenic  wash  their  hands  and  face  prior 
to  eating. 

(4)  Lavatories.  The  employer  shall 
provide  lavatory  facilities  which  comply 
with  S  1910.141(d)  (1)  and  (2)  (ii) 
throueh  (vii). 

(5)  vacuuming  clothes  The  employer 
shall  provide  facilities  for  employees 
working  in  areas  where  exposure, 
without  regard  to  the  use  of  respirators. 
exceeds  100  ng/m'  to  vacuum  tneir 
protective  clothing  and  clean  or  change 
shoes  worn  in  such  areas  before  entering 
change  rooms,  lunchrooms  or  shower 
rooms  required  by  paragraph  (j)  of  this 
section  and  shall  assure  that  such 
employees  use  such  facilities. 

(6)  Avoidance  of  skin  irritation.  The 
employer  shall  assure  that  no  employee 
is  exposed  to  skin  or  eye  contact  with 
arsenic  trichloride,  or  to  skin  or  eye 
contact  with  Uquid  or  particulate 
inorganic  arsenic  which  is  Ukely  to 
cause  skin  or  eye  irritation. 

(n)  Medical  surveillance — (1) 
General — (i)  Employees  covered.  The 
employer  shall  institute  a  medical 
surveillance  program  for  the  following 
employees: 

(A)  AH  employees  who  are  or  will  be 
exposed  above  the  action  level,  without 


regard  to  the  use  of  respirators,  af  least 
30  days  per  year;  and 

(B)  All  employees  who  have  been 
exposed  al>ove  the  action  level,  without 
regard  to  respirator  use,  for  30  days  or 
more  per  year  for  a  total  of  10  years  or 
more  of  combined  employment  with  the 
employer  or  predecessor  employers 
prior  to  or  after  the  effective  date  of  this 
standard  The  determination  of 
exposures  prior  to  Lhe  effective  date  of 
Lhis  standard  shall  be  based  upon  prior 
exposure  records,  comparison  with  the 
first  measurements  taken  after  the 
effective  date  of  this  standard,  or 
comparison  wiili  records  of  exposures 
m  areas  with  similar  processes,  extent  of 
engineering  controls  utilized  and 
materials  used  by  that  employer. 

(ii)  Examination  by  physician.  The 
employer  shall  assure  that  all  medical 
exam.inatiQns  and  procedures  are 
performed  by  or  under  the  supervision 
of  a  licensed  physician,  and  shall  be 
provided  without  cost  to  the  employee, 
without  loss  of  pay  and  at  a  reasonable 
time  and  place. 

(2)  Initial  examinations.  By  December 
1,  1^<78,  for  employees  initially  covered 
by  the  medical  provisions  of  this 
section,  or  thereafter  at  the  time  of 
initi.i!  assignment  to  an  area  where  the 
employee  is  likely  to  be  exposed  over 
the  action  level  at  least  30  days  per  year, 
the  employer  shall  provide  each  affected 
employee  an  opportunity  for  a  m.edical 
examination,  including  at  least  the 
following  elements: 

(i)  A  work  history  and  a  m.edical 
history  which  shall  include  a  smoking 
history  and  the  presence  and  degree  of 
respiratory  symptoms  such  as 
breathlessness,  cough,  sputum 
production  and  wheezing, 

(u)  A  medical  examination  which 
shall  include  at  least  the  following: 

(A)  A  14"  by  17"  (35.56  x  43  18  cm) 
posterior-anterior  chest  X-ray  and 
International  l^bor  Office  UlCC/ 
Cincinnati  (ILO  U.'C)  rating; 

(B)  A  nasal  and  skin  examination; 

(C)  A  sputum  c>1ology  examination; 
and 

(D)  Other  examinations  which  the 
phvsician  believes  appropriate  because 
of  the  employees  e:<:posure  to  inorganic 
arsenic  or  because  of  required  respirator 
u.se. 

(3)  Periodic  examinations,  (i)  The 
employer  shall  provide  the 
examinations  specified  in  paragraphs 
{n)(2)(i]  and  (n)(2)(ii)  (A),  (B],  and  (D)  at 
least  annually  for  covered  employees 
who  are  under  45  years  of  age  with 
fewer  than  10  years  of  exposure  over  the 
action  level  without  regard  'o  respirator 
use. 

(ii)  The  employer  sh.^ll  provide  the 
examinations  specified  in  paragraphs 
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(n)(2){i)  and  (n)(2)(ii)  of  this  section  at 
least  semi-annually  for  other  covered 
employees. 

(lii)  Whenever  a  covered  employee 
has  not  taken  the  examinations 
specified  in  paragraphs  (n)(2)(i)  and 
(n)(2)(ii)  of  this  section  within  six  (6) 
months  preceding  the  termination  of 
employment,  the  employer  shall 
provide  such  examinations  to  the 
employee  upon  termination  of 
employment. 

(4)  Additional  examinations.  If  the 
employee  for  any  reason  develops  signs 
or  symptoms  commonly  associated  with 
exposure  to  inorganic  arsenic  the 
employer  shall  provide  an  appropriate 
examination  and  emergency  medical 
treatment. 

(5)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and  its 
appendices; 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(lii)  The  employee's  representative 
exposure  level  or  anticipated  exposure 
level; 

(iv)  A  description  of  any  personal 
protective  equipment  used  or  to  be 
used;  and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
which  is  not  readily  available  to  the 
examining  physician. 

(6)  Physician's  written  opinion,  (i)  The 
employer  shall  obtain  a  written  opinion 
from  the  examining  physician  which 
shall  include: 

(A)  The  results  of  the  medical 
examination  and  tests  performed; 

(B)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detecied 
medical  conditions  which  would  place 
the  employee  at  increased  risk  of 
material  impairment  of  the  employee's 
health  from  exposure  to  inorganic 
arsenic: 

(C)  Any  recommended  limitations 
upon  the  employee's  exposure  to 
inorganic  arsenic  or  upon  the  use  of 
protective  clothing  or  equipment  such 
as  respirators;  and 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  which  require 
further  explanation  or  treatment. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  reveal  in  the  written 
opinion  specific  findings  or  diagnoses 
unrelated  to  oc:rupational  exposure. 

(in)  The  employer  shall  provide  a 
copy  of  the  written  opinion  to  the 
affected  employee 

(o)  Employee  information  and 
training— (l)  Training  program,  (i)  The 


employer  shall  mslitute  a  training 
program  for  all  employees  who  are 
subject  to  exposure  to  inorganic  arsenic 
above  the  action  level  without  regard  to 
respirator  use.  or  for  whom  there  is  the 
possibility  of  skin  or  eye  irritation  from 
inorganic  arsenic.  The  employer  shall 
assure  that  those  employees  participate 
in  the  training  program. 

(ii)  The  training  program  shall  be 
provided  by  October  1. 1978,  for 
employees  covered  by  this  provision,  at 
the  time  of  initial  assignment  for  those 
subsequently  covered  by  this  provision, 
and  shall  be  repeated  at  least  quarterly 
for  employees  who  have  optional  use  of 
respirators  and  at  least  annually  for 
other  covered  employees  thereafter;  and 
the  employer  shall  assure  that  each 
employee  is  informed  of  the  following: 

(A)  The  information  contained  in 
Appendix  A; 

(B)  The  quantity,  location,  manner  of 
use.  storage,  sources  of  exposure,  and 
the  specific  nature  of  operations  which 
could  result  in  exposure  to  inorganic 
arsenic  as  well  as  any  necessary 
protective  steps: 

(C)  The  purpose,  proper  use.  and 
limitation  of  respirators; 

(D)  The  purpose  and  a  description  of 
the  medical  surveillance  program  as 
required  by  paragraph  (n)  of  this 
section; 

(E)  The  engineering  controls  and  work 
practices  associated  with  the  employee's 
job  assignment;  and 

(F)  A  review  of  this  standard. 

(2)  Access  to  training  materials,  (i) 
The  employer  shall  make  readily 
available  to  all  affected  employees  a 
copy  of  this  standard  and  its 
appendices. 

(ii)  The  employer  shall  provide;  upon 
request,  all  materials  relating  to  the 
employee  information  and  training 
program  to  the  Assistant  Secretary  and 
the  Director. 

(p)  Signs  and  labels — (1)  General,  (i) 
The  employer  may  use  labels  or  signs 
required  by  other  statutes,  regulations, 
or  ordinances  in  addition  to,  or  in 
combination  with,  signs  and  labels 
required  by  this  paragraph. 

(ii)  The  employer  shall  assure  that  no 
statement  appears  on  or  near  any  sign  or 
label  required  by  this  paragraph  which 
contradicts  or  detracts  from  the  meaning 
of  the  required  sign  or  label. 

(2)  Signs,  (i)  The  employer  shall  post 
signs  demarcating  regulated  areas 
bearing  the  legend; 

DANGER 

INORGANIC  ARSENIC 

CANCER  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

NO  SMOKING  OR  EATING 

RESPIRATOR  REQUIRED 


(ii)  The  employer  shall  assure  that 
signs  required  by  this  paragraph  are 
illuminated  and  cleaned  as  necessary  so 
that  the  legend  is  readily  visible. 

(3)  Labels.  The  employer  shall  apply 
precautionary  labels  to  all  shipping  and 
storage  containers  of  inorganic  arsenic, 
and  to  all  products  containing  inorganic 
arsenic  except  when  the  inorganic 
arsenic  in  the  product  is  bound  in  such 
8  manner  so  as  to  make  unlikely  the 
possibility  of  airborne  exposure  to 
inorganic  arsenic.  (Possible  examples  of 
products  not  requiring  labels  are 
semiconductors,  light  emitting  diodes 
and  glass).  The  label  shall  bear  the 
following  legend: 

DANGER 

CONTAINS  INORGANIC  ARSENIC 

CANCER  HAZARD 

HARMFUL  IF  INHALED  OR  SWALLOWED 

USE  ONLY  WITH  ADEQUATE  VENfrLATtON 

OR  RESPIRATORY  PROTECTION 

(q)  Recordkeeping — (1)  Exposure 
monitoring  (i)  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  monitoring  required  by 
paragraph  (e)  of  this  section. 

(ii)  This  record  shall  include: 

(A)  The  date(s).  number,  duration 
location,  and  results  of  each  of  the 
samples  taken,  including  a  description 
of  the  sampling  procedure  used  to 
determine  representative  employee 
exposure  where  applicable; 

(B)  A  description  of  the  sampling  and 
analytical  methods  used  and  evidence 
of  their  accuracy; 

(C)  Tne  type  of  respiratory  protective 
devices  worn,  if  any; 

(D)  Name,  social  security  number,  and 
job  classification  of  the  employees 
monitored  and  of  all  other  employees 
whose  exposure  the  measurement  is 
intended  to  represent;  and 

(E)  The  environmental  variables  that 
could  affect  the  measurement  of  the 
employee's  exposure. 

(iii)  The  employer  shall  maintain 
these  monitoring  records  for  at  least  40 
years  or  for  the  duration  of  employment 
plus  20  years,  whichever,  is  longer. 

(2)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  as 
required  by  paragraph  (n)  of  this 
section. 

(ii)  This  record  shall  include: 

(A)  The  name,  social  security  number, 
and  description  of  duties  of  the 
employee; 

(B)  A  copy  of  the  physician's  written 
opinions; 

(C)  Results  of  any  exposure 
monitoring  done  for  that  employee  and 
the  representative  exposure  levels 
supplied  to  the  physician;  and 
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fD)  Any  employee  medical  complaints 
related  to  exposure  to  inorganic  arsenic. 

fiii)  The  employer  shall  in  addition 
keep,  or  assure  that  the  examining 
physiaan  keeps,  the  follo-A.ng  medical 
records; 

(A)  A  copy  of  the  medical 
examination  results  including  medical 
and  work  history  required  undf^r 
paragraph  (n)  of  this  section, 

(B)  A  description  of  the  laboratory 
procedures  and  a  copy  of  any  standards 
or  guidelines  used  to  interpret  the  test 
r^isuhs  or  references  to  that  information; 

i,C.)  The  inif.a!  X-ray; 

D)  The  X-rays  for  tiie  most  recent  5 
yars: 

!E;  Any  X-rays  with  a  demonstrated 
abnormality  and  all  subsequent  X-rays: 

(F)  The  initial  cytologic  examination 
slide  and  written  description; 

(G)  The  cytologic  examination  slide 
and  wTit'en  description  for  the  most 
recent  5  years;  and 

fH)  Any  cylologic  examination  slides 
•A-ith  demonstrated  a'ypia,  if  such  atypia 
;  ersists  for  3  yt?ars,  and  ail  subsequent 
slides  and  wntten  descriptions. 

(iv)  The  employer  shall  maintain  or 
assure  that  Lha  physician  m.aintains 
those  medical  records  for  at  least  40 
years,  or  for  the  duration  of  employment 
plus  20  years  whichever  is  longer. 

(3)  AvQiiability.  (i)  The  employer  shall 
r-.ak.e  available  upon  request  all  records 
"squired  to  be  maintained  by  paragraph 

qj  of  this  setHon  to  the  Assistant 
Secretary  and  the  Diredor  for 
examination  and  copying. 

(u)  Re<:ords  requiryd  by  this 
paragraph  shall  be  provided  upon 
reqiiest  to  em.ployees.  designated 
representatives,  and  the  Assistant 
.Secrwtary  in  accordance  with  29  CFR 
1  ii  1 .5  11 20  (a)  through  (e)  and  (g) 
through  (i). 

(4)  Transfer  of  records,  (i)  Whenever 
the  employer  ceases  to  do  business,  the 
successor  employer  shall  receive  and 
retain  all  records  required  to  be 
main'^ined  bv  'his  section. 

!i:)  VVher»ver  'he  employer  ceases  to 
do  business  and  there  is  no  successor 
ym plover  to  receive  and  retain  the 
rvf  ords  r*»quired  to  be  maintained  by 
this  section  f  r  rh«  prescribed  period, 
thase  records  inaii  be  transmitted  to  the 
Di  red  or 

iiu'  At  the  expiration  of  the  retention 
penod  for  the  records  required  to  be 
maio'Eined  by  'his  section,  the 
employer  shall  notify  the  Director  at 
least  3  months  prior  to  the  disposal  of 
such  records  ar,d  shall  transmit  those 
records  to  the  Director  if  he  requests 
them  within  that  period 

[iv]  The  empioyer  shall  a:>o  comply 
with  any  additional  requirements 
involving  the  transfer  of  records  set  in 
29  CFR  1915.1  i20(hj. 


(r)  Oh<iervfitian  of  monitoring — (1) 
Employ-ee  observntion  The  employer 
shall  provide  affected  employees  or 
their  designated  repr^ften'atives  an 
opportUinity  to  observe  any  monitoring 
01  employee  exposure  to  inorganic 
arsenic  conducted  pursuant  to 
paragraph  (e)  of  this  section. 

(2)  Observation  proceduKS  (i) 
Whenever  observation  of  the  monitoring 
of  employee  exposure  to  Inorganic 
arsenic  requires  entry  into  an  area 
where  the  use  of  respirators,  protective 
clothing,  or  equipment  is  required,  the 
employer  shall  provide  the  observer 
with  and  assure  the  use  of  such 
respirators,  clothing,  and  such 
equipment,  and  shall  require  the 
observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(iili  Without  interfaring  with  the 
monitoring,  observers  shall  be  entitled 
to; 

(A)  Receive  an  explanation  of  the 
measurement  procedures; 

(B)  Observe  all  steps  related  to  the 
monitoring  of  inorganic  arsenic 
performed  at  the  place  of  exposure;  and 

(C)  Record  the  results  obtained  or 
receive  copies  of  the  results  when 
returned  by  the  laboratory. 

(s)  Effective  date.  This  standard  shall 
become  effective  August  1,  1978. 

(t)  Appendices.  The  information 
contained  in  the  appendices  to  this 
section  is  not  intended  by  itself,  to 
create  any  additional  obligations  not 
otherwise  imposed  by  this  standard  nor 
detract  from  any  existing  obligation. 

(u)  Startup  dates — (1)  General.  The 
startup  dates  of  requirements  of  this 
standard  shall  be  the  effective  date  of 
this  standard  unless  another  startup 
date  is  provided  for  either  in  other 
paragraphs  of  this  section  or  in  this 
paragraph. 

(2)  Monitoring.  Initial  monitoring 
shall  be  commenced  on  August  1, 1978. 
and  shall  be  completed  by  September 
15,  1978. 

(3)  Regulated  areas.  Regulated  areas 
required  to  be  established  as  a  result  of 
initial  monitoring  shall  be  set  up  as 
soon  as  possible  after  the  results  of  that 
monitoring  is  known  and  no  later  than 
October  1, 1978. 

(4)  Compliance  program.  The  written 
program  required  by  paragraph  {g)(2)  as 
a  result  of  initial  monitoring  shall  be 
made  available  for  inspection  and 
copying  as  soon  as  possible  and  no  later 
than  December  1, 1978. 

(5)  Hygiene  and  lunchroom  facilities. 
Construction  plans  for  change-  rooms, 
showers,  lavatories,  and  lunchroom 
facilities  shall  be  completed  no  later 
than  December  1. 1978,  and  these 
facilities  shall  be  constructed  and  in  use 
no  later  than  July  1, 1979.  However,  if 


as  part  of  the  compliance  plan  it  is 
predicted  by  an  independent 
engineenng  firm  that  engineering 
controls  and  work  practices  will  reduce 
exposures  below  the  permissible 
exposure  limit  by  December  31,  1979, 
for  affected  employees,  then  such 
facilities  need  not  be  completed  until  1 
year  after  tho  engineering  controls  are 
completed  or  December  .31,  1980, 
whichever  is  earlier,  if  such  controls 
have  not  in  fact  succeeded  in  reducing 
exposure  to  below  the  permissible 
exposure  limit. 

(b]  Summary  of  startup  dates  set  forth 
elsewhere  in  this  standard. 

Startup  Dates 

August  1,  1978 — Respirator  use  over  500  ng/ 

as  soon  as  possible  but  no  later  than 

September  15, 1978 — Completion  of  initial 

monitoring. 
October  1, 1978 — Complete  establishment  of 

regulated  areas.  Respirator  use  for 

employees  exposed  above  50  ^g/m'. 

Completion  of  initial  training.  Notification 

of  use. 
December  1,  1978 — Respirator  use  over  10 

Hg/m'.  Completion  of  initial  medical. 

Completion  of  compiianre  plan.  Optional 

use  of  powered  air-pun fying  respirators. 
July  1, 1979 — (kimpletion  of  lunchrooms 

and  hygiene  facilities. 
Decemt)er  31 .  1979 — Completion  of 

engineering  contrcls. 

All  other  requirements  of  the  standard  have 
as  their  startup  date  .August  1,  1978. 
(Approved  by  the  Office  nf  Management  and 
Budget  under  control  number  1218 — 0104) 

Appendix  A  to  §  1915.1018 — Inorganic 
Anienic  Subtitaoce  Loforxaation  Shee< 

I.  SUBSTANCE  IDENTIFICATION 

A.  Substance.  Inorganic  Arsenic. 

B.  Definition  Copp^-r  acetoarsenite,  arsenic 
and  all  inorganic  compounds  containing 
arsenic  except  arsine.  .-neasured  as  arsenic 
(As). 

Q  Permissible  Exposure  Limit.  10 
micrograms  per  cubic  meter  of  air  as 
determined  as  an  average  over  an  8-hour 
period.  No  employee  may  be  exposed  to  any 
skin  or  eye  contact  with  arsenic  trichloride 
or  to  skin  or  eye  contact  likely  to  cause  skin 
or  eye  irritation. 

D  Fegulated  Areas.  Only  employees 
authorized  by  your  employer  should  enter  a 
regulated  area. 

II.  HEALTH  HAZARD  DATA 

A.  Comments.  The  health  hazard  of 
inorganic  a.-;enic  is  high. 

B.  Ways  in  which  the  chemical  affects  your 
body  Exposure  to  airborne  concentrations  of 
inorganic  arsenic  may  cause  lung  cancer,  and 
can  be  a  skin  irritant.  Inorganic  arsenic  may 
also  alTect  your  bo<iy  if  swallowed.  One 
compound  in  particular,  arsenic  tnchionde, 
is  especially  dangerous  because  it  can  be 
absorbed  readily  through  the  skin.  Because 
inorganic  arsenic  is  a  poison,  you  should 
wash  your  hands  thoroughly  prior  to  eating 
or  smoking. 
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m.  pnoTEcnvT  n.nT)ir\(;  and 

EQl  'IPMFNT 

.^  Btspiml-jn,  R«t,pirat(jr8  wHl  b« 
prns'ided  by  your  employer  at  no  cost  !o  you 
f.'ir  routine  use  if  your  eraployw  Is  in  the 
pror:8S8  of  imptflmenting  «ngireertng  axid 
work  prartice  rontruis  or  wh«ie  engineering 
and  -Aork  pr^riirf  r.on^njis  ar«  not  feasibJeor 
insaffinent.  Vou  mLi."^  wear  respirators  for 
non-routine  ac:!!  /^fies  or  m  err.arger.ry 
situations  whp-<»  voi;  are  tike: >  to  h^  expos*'d 
to  levels  of  InorBanic  arwric  :  i  exrps^  of  the 
permissible  expo.sur"  hr;it  S.  ice  hew  wel! 
your  rB,spirH»or  f:!':  vdu:  face  la  very 
important,  your  errplnvnr  is  rvqulrwd  fo 
conduct  fit  tes's  rii  -:-AAif'  sure  'he  rnspirator 
seals  propcr'v  wn<"-  visi;  wear  it-  These  teM-s 
are  siiTipie  anrt  rrt:»:r;  diio  w,;,  be  e-xpUined 
to  yr;u  dunag  ij-n:-.!rtg  sav> u : r. v 

B  Protuctivf  ctotti.ng  If  yrii:  work  iii  a 
reguiHted  area,  yrmr  empiover  is  recjuired  So 
provide  at  no  cost  to  v')u,  and  you  must  wear, 
appropria'B.  clean  protm  live  Jofhin^  acd 
equipment.  The  purpci^f  .i  'n  s  eqcipnient  ■.% 
to  prevent  you  fr'^rn  bnr;n;:ig  '  >  your  heme 
8rsenic-couta:;;:r,a;'*n  .::■,:  rinr  to  protect 
your  Ixidy  from  ;-:».:;,-a  sit.ir  contact  v,'>th 
inorganic  &nt\r\:,   .,kt',:v  •:;  ...a'.se  &kin 
Irritation  This  ;  :;jt.n:r:g  siiould  include  sut  h 
items  as  covi^r^.lis  ■::  Simi.'ar  f'-li-bofiy 
clothing,  gJoves,  shot-s  or  coverlets,  ar.i 
aprons.  Protective  equipment  'shouhi  inr  lai'^ 
face  shields  or  venied  g(>ggles  wbw-  p\!- 
irritation  may  ocmr. 

IV.  HYGIENE  FAQLITIES  .\ND  FR.\LTKI..S 

You  must  not  eat,  drink,  srr,  )ke.  (  hew  fty^m 
or  tobacco,  or  apply  rosrrwttcs  In  the 
r*»gu'ated  area,  except  that  dnaklng  water  n 
pet^.itted.  if  yr.u  work  In  s  revulated  area 
yourmnpioyer  is  rwqu:,:flrt  to  j  rovirie 
lunchrooms  and  other  amas.  firr  tbese 
purposes. 

If  you  work  ;'-i  a  re^ialtw  «r««.  your 
employer  is  req^jired  lo  prov.rfe  ihowcs, 
washing  facili'ies.  acd  change  rooms,.  You 
must  wash  yi>ur  face,  and  hajrla  b^-fore  eating 
and  .must  shower  at  'he  e-.a  o(  the  work  shift 
[>'  n.it  takr>  uswd  prTits<-t;ve  ■■ '  ithmg  out  ;.if 
change  nxims  'A'];,'i>''jt  yoiir  enplovw's 
permissio:!.  Your  employer  :s  required  to 
provide  for  laundering  or  ?.]««  ilng  of  vnur 
protective  ciothiag. 

V  SIGNS  AND  LABELS 

Your  employer  is  required  It  post  warning 
■•r^ns  and  lebels  for  your  protection  .Signs 
miiSi  be  posted  ia  regulated  a^aas  The  signs 

a  I,  m  or  h^.-ar  i  is  present 
"n::,Ml  ".:■  ;,-inre»  s  vr.av  enter 
.«*  ^o  '^:-:!c,i»;-:g  ->r  eat:ng  is 


;s'  warn  that 
'.•.■■i\  niilv  aulh- 
the  a.'Ba,  end  '.] 


;Wt! 


.\ 


r^-s-.-trb 


•  s  Liust  be  warn. 
V!  MEDICAL,  E.XAMI^A■^0^>S 

If  you:  exp<)Si;.-e  to  axsen.c  ;■;  over  t.he 
Action  Level  15  Hg'm''> — {irr;..d]ng  aii 
parsons  working  \n  n^guifted  ;rB8S)  at  leas! 
30  days  per  year   if  you  Itave  'leen  Pxpos»*d 
to  arsenic  ftjr  more  tiien  lO  yt.  rs  over  'he 
Action  Level,  yr^r  emptover  r.  requ  red  to 
provide  you  with  a  medirai  ai  iminstjun.  The 
examination  shall  be  every  6  cKuUbs  for 
emplovees  over  45  years  old  or  with  more 
than  10  years  exposure  over  the  Action  I^-vci 
and  annually  for  other  coNered  employees. 
The  medical  examinatKin  must  include  a 
n-.ethcal  histon.   a  chest  x  rav  »kin 


examination:  nasal  exmlnation  and  sptihim 
cytology  nttra  for  tl>e  earlv  detertHin  o(  lung 
cancer  Th«  rvtoloj^y  exams  are  only 
iDcJudod  in  the  initial  .(xam  fin.; 
Rxammations  given  aftiT  vrxj  urw  e, '!,»•'■  <•■, 
years  or  older  or  have  1 0  or  mnrr  vta*^ 
em.pioynwnt  over  the  Afti,'>n  l-evei  '^>ie 
examininf  physicias  wii';  prrrvxi*  g  wn'*r- 
npinlon  to  your  emplovei  rc>r)t»in'n«  th* 
results  rrf  the  m»»dicaJ  exanns,  Vo-j  ^hiu:  ,1 
also  r(M»tv»a  copy  of  Ibis  opin,on   T"'." 
physician  must  not  t»i;  vn^ir  empki\'T  »mv 
coaditlonn  he  detects  cnretateti  tii 
orrupa  lonal  exposure  to  arv.Tic  but  must 
tftii  you  those  cnnditia^s. 

vn  OBSERVATION  OF  WONITORING 

>  our  empUiyw  it  re<:..ir»}f)  to  monitar  your 

ex;x)sure  to  ar^nic  ami  vou  ;>f  yo«ir 
rept-e^ectatives  are  ent.'le-i  •.-;  ^Jf^>■v^/\*  'A;*- 
monitonng  procedure.  ^  xi  are  <-r:i.-..tH;  n 
ro<.eive  an  expianalMin  of  ihe  n;eafurem  n.-.: 
protedore.  and  to  retzi;  c  'he  rwf  ..jt*  :,i>!r(,':,,fxl. 
U'hfn  the  cx-initonng  [>n<  •<-;>.:-*.  it  'a»,,.;''i4 
place  ;n  an  luva  where  '■■^■<~.X',n-:t  -«.  ,,  .r  ,  fTsonal 
p.'~:.,te<::rive  ciotf-ang  anr  (><;  ..pr'.M.*  htv 
reijuireii  •■■:•  U.-  wtirn,  ycu  must  also  be 
provided  wi<,*-i  anci  must  wear  the proledive 
clothing  and  equipmer.L 

VIII  ACCES.S  TO  RF,a JKDS 

You  or  yoi;r  representative  are  entitled  to 
TKrords  of  your  Hx;>:>sur8  to  Inorganic  arseriic 
«:!(!  your  medical  examinafion  records  if  you 
request  your  employer  to  provide  them. 

;X  TRAI.MNG  AND  NOTIFICATION 

Adtlitional  informatior  nn  a!)  cf  *h(»<!e 
items  phis  training  as  ta  hazRrcSfc  ai  f  ..;•(,■;. ir*- 
to  inorganic  artwniir  and  the  <^ix^,.t\--a—  ;«  :    : 
work  prwlice  controls  sssrviatert  *  :■•:,  ,!n.- 
)ob  will  also  'oe  pn,ividec;  h\  vtn.r  enir.cvi*: 
If  Vtju  are  exposed  over  tfie  perTr,iss;i>,*> 
exposun"  limit,  your  enpk',  "r  r;:,;fi*  inform 
vou  of  that  fact  <ind  tb»  a;  •;.:.ns  ne  .s  taking 
to  reduce  your  exposures 

Appendix  B  to  §  191i.:o:e-    SuWcac* 
Teciuucai  Guitkduvea 

ARSETsIC.  ARSENIC  T-^M  .vXiL>E.  ARSENIC 
T«lCHLf  JRiDE  'THREP  F,X  *  ,WPLES) 

l  Ph \'% ical  an d  en emici:  p rjperties 
,f   .*j-senic  (metaJ). 
FoRTiuIa:  As. 
A  ppe  a.'^nce:  Gray  metal. 
Melting  p)oint;  Sublimes  without  melting 

Sp»K,.r.;'  Gr8vit>':  CH20=1);5.73. 
!;.  Soiutii-ity  m  water:  Insoluble, 
a.  Arsenic  Trloxide. 

1.  Formula:  As203.  CAs406). 

2.  Appeanace:  White  powder. 

3.  Melting  point  315"C 

4.  Specific  Gravity  (H20«l):3.74. 

5  Solubility  in  water:  3.7  grams  in  lOOcc 
if  water  at  20°C 
(1  Arsenic  Trchlorice  (liquid). 

1  Formula  AsC     13. 

2  Appearance:  Coloiless  or  pale  yellow 
liquid. 

3.  Melting  point  -8  5°C 

4.  Boiling  point:  130  2°C 

5.  Specific  Gravity  (H:!0=l):2.16  at  20°C. 

6.  Vapor  Pressure;  M\r\:v.  Hg  at  23.5X1 

7.  Sclobibiv  m  Wale-  iJvcomposes  in 
water. 

U  Firr.  explosion  and  reactivity  data. 
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^    Fl'v  Ar«.«nir,  irs*iTJtf  Tno'niiiP  ,ni,d 
.Arsenit  Ti'icfikinrte  nrf  nonftririAiiie. 
B.  Re»<  r  .  In 

1.  Coiidiiioos  '■  /ri  ?>»,:  :  V  Uj  tiigtability- 
Heat 

2.  Incompetibil  'v  *'*v<:^'yfr>  s.^^'    n'  ■"-  ■* 
w'ith  iaor^nic  arirrtf  ui  i',nr:  '.rif  :,  g*  ', 
toxic  gae  arsine. 

m.  Uonitoring  ar.ri  Kf'^f:iirsinent  Procedures 
.Samples  colle.  ■>-.:  s-     ild  be  full  shift  (al 

'•h.st  "•I'  .ir 

:nrn"  iS;n^,  n 
f],  A.  i-;,|f.  ,,1  : 
shoujd  ;.*•  '  ;  ■ 
Slzeine::,:Th 
Volatile  arv  I 
can  be  mo«i  < 

should  have  an  accuracy  of  not  less  iban  *25 
percent  (with  a  confidence  Lunit  of  95 
percent)  for  10  micrograms  per  cubic  meter 
of  air  (10  >ig/m*)  and  *35  percent  (wfth  ■ 
confidence  Hmit  of  95  percent)  for 
concentrations  of  Inorganic  arsenic  between 
5  and  lOjig.'m*. 

Surv«uiaiice  l7U>0i>!.:,iir>« 
1.  GENERAL 

Medical  examinations  are  to  be  provided 
for  all  employees  e»Tx  ^.-li  lo  levels  of 
inorganic  arsen  It  Mm  .'' tie  action  level  (5 
Mig/m^)  for  at  least    <        .  ^  pog-  year  (which 
would  include  ar;^     ^    >;  tiers,  all  emplovw*. 
who  work  in  regiiiated  arsaa).  Examinations 
are  also  to  be  provided  to  all  employees  who 
have  bad  10  years  or  more  exposure  above 
the  action  level  for  more  than  30  days  per 
year  while  working  fat  the  present  or 
predecessor  employer  tiiough  they  may  no 
longer  be  exposed  above  the  level. 

An  initial  med.i  41.  '■^av  ''tion  is  toba 
provided  to  all  su'  2  eii.^.v.t^es  by  DeceodMr 
1. 197a.  In  addition,  sn  initial  medical 
examination  is  to  be  provided  to  all 
employees  who  are  first  assigned  lo  areas  in 
which  worker  axpoeure  will  probably  exoaed 
5  |ig/m^  (after  the  eSective  data  at  this 
standard)  at  the  time  of  initial  assignment  In 
addition  to  its  immediate  diagnostic 
usefulness,  the  initial  examinaboo  will 
provide  a  baseline  for  comparing  future  test 
results.  The  initial  examination  must  include 
as  a  minimum  the  following  elentents: 

(1)  A  ¥nx)L  and  medical  history,  includiag 
a  smoking  history,  and  presence  and  degree 
of  respiratory  sympt.oms  such  as 

breath  lessness.  cough,  qjutum  productioA, 
and  wbeering: 

(2)  A  14  "  by  17"  (35.56  x  43.18  on) 
postericr-anterinr  chest  X-ray  and  an 
International  L«bor  Office  UlCC/Cincinnatl 
(ILO  U/C)  rating: 

(3)  A  nasal  and  skin  examination; 

(4)  A  Sputum  Cytology  examination:  and 

(5)  Oth»  exanrinshona  which  the 
physician  believes  appropriate  because  of  the 
employee's  exposure  to  inor^gank  arsenic  or 
beoBuae  of  required  respirator  use. 

Periodic  examinarlons  are  also  to  be 
provided  to  tha  employees  listed  above.  The 
periodK  examinatiaQS  shall  be  given 
annually  for  those  oo^eied  eapU^reea  45 
years  of  age  or  less  wi"  V  *f  •  than  10  rears 
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err.pioytnert  m  areas  wn«re  B'-p.iJi'iv-t' 
expcwuri"  Bxc«eds  the  acuon  level  [b  ng,  m')- 
Penndic  examinations  need  not  include 
sputum  c^-rology  and  only  an  updated 
n-.f>(!ica!  hi8tor>'  us  r>*quired. 

Pencxlic  exair.in?':on»  for  other  covered 
err.pioyo€>«.  shall  rx?  p-rr-'viried  every  six  (6) 
mo^.'.hs  Thes*-  pxdr-ma'ions  shall  Include  all 
!ests  re<)uirfid  in  'he  .r. .t;a;  exdmination, 
ptcpp*  that  thp  rTiPdrdl  history  need  only  be 
-p.iated 

The  examination  contents  are  minimum 
rwq.areraents  Additional  tests  such  as  lateral 
dnc  oblique  X-rays  or  pulmonary  function 
tests  may  be  usehil  For  workers  exposed  to 
thrw  arsBDicals  w  hich  are  associated  with 
h-mphatic  cancer,  copper  acetoarsenite, 
potHSsium  arwnite.  or  sodium  arsenite  the 
^xa.-r.ination  sr.o.  ti  ^!so  include  palpation  of 
supflrfic'.a.  i>Tr.,  r.  :  -aes  and  complete  blood 
count 
I!  Noncarc'.noiienic  Effects 

The  OSHA  standard  is  based  on 
minimizing  r.sk  cf  exposed  workers  dying  of 
lung  cancer  from  exposure  to  inorganic 
arsenic  !t  will  also  minimize  skin  cancer 

h";Tj  such  exposiires 
The  toiif  wir.jj  •:::«e  sections  quoted  from 
:    ( :-.:«'i   na  D  s^ases:  A  Guide  to  Their 
krrr  fi;r.t..-r'   Rp^  #d  Edition,  June  1977, 
'.1':  r.a^  !rs'!-:fe  for  Occupational  Safety 
?.:..]  Heal'n  Is  'n/l'.ided  to  provide 
\:::{'-r\,A\\i'^n  on  '"-.e  nonneoplastic  effects  of 
Bx-^xis-^rw  ro  inorganic  arsenic.  Such  effects 
^nn..ld  nn'  occur  if  the  OSHA  standards  are 

A  Local— In valent  arsenic  compounds  are 

c- rrosive  to  the  skin  Brief  contact  has  no 
et'tec'  but  prolonged  contact  results  in  a  local 
r.vp*>r«!rM  and  later  vesicular  or  pustular 
pr^pujn  Th;t»  moist  mucous  membranes  are 
mos'  sensitive  to  the  irritant  action. 
Qir   in.f  tiva  moist  and  macerate3  areas  of 
si:.",   'ne  evf-l  '1s.  the  angles  of  the  ears,  nose, 
mc  i.n  and  respiratory  mucosa  are  also 
'."-Inerable  to  the  irritant  effects.  The  wrists 
ri,-''  r.(  m:n.^n  sites  of  dermatitis,  as  are  the 
s» :.  'a  .<?   f  personal  hygiene  is  poor. 
•  "r;opttH.:is  ct  'he  nasal  septum  may  occur. 
A'str-nir  trox  i;p  and  pentoxide  are  capable  of 
;  rrx'.UL.ai,  stm  ipnsi'ization  and  contact 
■••r-T-.c;-:'.  ■    A.-v  '  .:  is  also  capable  of 
-    1  ,    r^  t"  -itoses,  especially  of  the  palms 

B    ^   ^ :err.ic — The  acute  toxic  effects  of 
arM.r.,L  are  generally  seen  following  ingestion 
of  inorganic  vsenical  compoundt.  This 
rarely  occurs  in  an  industrial  sotting 
Symptoms  develop  within  '/i  to  4  hours 
following  Ingestion  and  are  usually 
characterizsd  by  constriction  of  the  throat 
followed  by  dysphagia,  epigastric  pain, 
vomi^itm  and  watery  diarrhea.  Blood  may 
;:  :  ^--ir  n  vomitus  and  stools.  If  the  amount 
;  :.'aste.l  15  sufficiently  high,  shock  may 
Jf .  r-op  lue  to  severe  fluid  loss,  and  death 
:r  o    «r.-  J?  in  24  hours.  If  the  acute  effects 
ar^  ^  .r\  -.^d.  exfoliative  dermatitis  and 
p»»ri;'hora!  nei-r'':"!  may  develop. 

Cxises  cf  aru'e  =i-s6nlcal  poisoning  due  to 
;r..".a.f!'.(!r.  are  f»x':i>^riirigly  rare  in  industry. 
\v  n.jn  It  dites  o  <  u:  rvspiratory  tract 
Svmp'cms — coua:.  '  .'*"■<'  pain,  dyspnea — 
K.aJiness  heada mr*,  and  extreme  general 
woaitness  precece  gastrointestinal  symptoms 
Thp  m  .'B  toxic  svTT.ptoms  of  trivalont 


arsenical  poisoning  are  due  to  severs 
inflammation  of  the  mucous  membranes  aini 
greatly  increased  permeability  of  the  blood 
capillaries. 

Chronic  arsenical  poisoning  due  to 
ingestion  Is  rare  and  generally  confined  to 
patients  taking  prescribed  medications 
However,  It  can  be  a  concomitant  of  mhalfd 
inorganic  arsenic  from  swallowed  spumm 
and  Improper  eating  habits.  Symptoms  are 
weight  loss,  nausea  and  diarrhea  aitematirg 
with  constipation,  pigmen 'at ion  arid  erupn  : 
of  the  skin .  loss  of  nau-  a  n  d  p«r,  p  h  f  th 
neuritis.  Chronic  hepatitis  find  -iir'hi.si'i  -;«■." 
been  described.  Polynpiirs!?  mav  :i^  'ne 
salient  ^ture.  but  mon«  fr«><juent  v    iipre  are 
numbness  and  parasthenias  of    giiv*»  and 
stocking"  distribution  The  sian  lesions  a;-'- 
usually  melanotic  and  keratotic  and  may 
occasionally  take  the  form  of  an  Intradermal 
cancer  of  the  squamous  cell  type,  but  without 
Infiltrative  properties.  Horizontal  white  lines 
(striations)  on  the  fingernails  and  toenails  are 
commonly  seen  in  chronic  arsenical 
poisoning  and  are  consider«d  to  be  a 
diagnostic  accompaniment  of  arsenical 
polyneuritis. 

Inhalation  of  inorganic  arsenic  compounds 
is  the  most  common  cause  of  chronic 
poisoning  In  the  industrial  situation.  This 
condition  is  divided  into  three  phases  based 
on  signs  and  symptoms. 

First  Phase:  The  worker  complains  of 
weakness,  loss  of  appetite,  some  nausea, 
occasional  vomiting,  a  sense  of  heaviness  in 
the  stomach,  and  some  diarrhea. 

Second  Phase:  The  worker  complains  of 
conjunctivitis,  a  catarrhal  state  of  the  mucous 
membranes  of  the  nose,  larynx,  and 
respiratory  passage.  Coryza,  hoarseness,  and 
mild  tracheobronchitis  may  ocoir. 
Perforation  of  the  nasal  septum  is  common, 
and  is  probably  the  most  typical  lesion  of  the 
uppter  respiratory  tract  in  occufiational 
exposure  to  arsenical  dust.  Skin  lesions, 
eczematoid  and  allergic  in  type,  are  common. 

Third  Phase:  The  worker  complains  of 
symptoms  of  peripheral  neuritis,  initially  of 
hanas  and  feet,  which  is  essentially  sensory. 
In  more  severe  cases,  motor  paralyses  occur, 
the  first  muscles  affected  are  usually  the  toe 
extensors  and  the  peronei.  In  only  the  most 
severe  cases  will  paralysis  of  flexor  muscles 
of  the  feet  or  of  the  extensor  muscles  of 
hands  occur. 

Liver  damage  from  chronic  arsenical 
poisoning  is  still  debated,  and  as  yet  the 
question  is  unanswered.  In  cases  of  chronic 
and  acute  arsenical  poisoning,  toxic  effects  to 
the  mytxardium  have  been  reported  based  on 
EKG  changes.  These  findings,  however,  are 
now  largely  discounted  and  the  EKG  changfis 
are  ascribed  to  electrolyte  disturbances 
concomitant  with  arsenicalism.  Inhalation  of 
arsenic  trioxide  and  other  inorganic  arsenical 
dusts  does  not  give  rise  to  radiological 
evidence  or  pneumoconiosis.  Arsenic  does 
have  a  depressant  effect  upon  the  bone 
marrow,  with  distiirtjances  of  both 
erythropoiesis  and  myelopoiesis. 
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III.  Sputum  C)lology 

Sputum  can  be  collected  by  aerosol 
inhalation  during  the  medical  exam  or  by 
spontaneous  early  morning  cough  at  home. 
Sputum  Is  induced  by  transoral  Inhalation  of 
an  aerosolized  solution  of  eight  per  cent  (8 
percent)  sodium  chloride  in  water.  After 
inhaling  as  few  as  three  to  five  breaths  the 
subject  usually  yields  an  adequate  sputum. 
All  sputiun  should  be  collected  directly  into 
sixty  percent  (60  percent)  alcohol. 

Scientific  evidence  suggests  that  chest  X- 
rays  and  sputura  cytology  should  be  used 
together  as  screening  tests  for  lung  tests  for 
lung  cancer  in  high  risk  populations  such  as 
workers  exposed  to  inorganic  arsenic.  The 
tests  are  to  be  performed  every  six  months  on 
workers  who  are  45  years  of  age  or  older  or 
have  worked  in  the  regulated  area  for  10  or 
more  years.  Since  the  tests  seem  to  be 
complementary,  it  may  be  advantageous  to 
alternate  the  test  procedures.  For  Instance, 
chest  X-rays  could  be  obtained  in  lune  and 
December  and  sputum  cytologies  could  be 
obtained  in  March  and  September.  Facilities 
for  providing  necessary  diagnostic 
investigation  should  be  readily  available  as 
well  as  chest  physicians,  surgeons, 
radiologists,  pathologists  and 
immunotherapists  to  provide  any  necessary 
treatment  services. 

f191S.102S    LMd. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposure  to  lead,  except  as  provided  in 
paragraph  (a)(.2). 

(2)  This  section  does  not  apply  to  the 
construction  industry  or  to  agricultural 
operations  covered  by  29  CFR  Part  1928. 

(b)  Definitions.  Action  level  means 
employee  exposure,  without  regard  to 
the  use  of  respirators,  to  an  airborne 
concentration  of  lead  of  30  micrograms 
per  cubic  meter  of  air  (30  ng/m') 
averaged  over  an  B-hour  period. 

Assistant  Secretary  meaiis  the 
Assistant  Secretan,-  o!  Labor  for 
Occupational  Safoty  and  Health,  U.S. 
Department  cf  Labor,  or  designee. 

Director  meacs  the  Director,  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  U.S.  Department  of 
Health  and  Human  Set-vices,  or 
designee. 

Lead  means  metallic  lead,  all 
inorganic  lead  compounds,  and  organic 
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(c)  Permissible  exposure  limit  (PEL). 
(1)  The  employer  shall  assure  that  no 
employee  is  exposed  to  lead  at 
concentrations  greater  than  fifty 
micrograms  per  cubic  meter  of  air  (50 
Hg/m')  averaged  over  an  8-hour  period. 

(2)  If  an  employee  is  exposed  to  lead 
for  mora  than  8  hours  in  any  work  day, 
the  permissible  exposure  limit,  as  a  time 
weighted  average  (TWA)  for  that  day, 
shall  be  reduced  according  to  the 
following  formula; 

Maximum  permissible  Lmit  [in  >tg/ 
in^)=400«-hours  worked  in  the  day. 

(3)  When  respirators  are  used  to 
supplement  engineering  and  work 
practice  controls  to  comply  with  the 
PEL  and  all  the  requirements  of 
paragraph  (f)  have  been  met,  employee 
exposure,  for  the  purpose  of 
determining  whether  the  employer  has 
complied  with  the  PEL,  may  be 
consideied  to  be  at  the  levei  provided 
by  the  protection  factor  of  the  respirator 
for  those  periods  the  respirator  is  worn. 
Those  periods  may  be  averaged  with 
exposure  levels  during  periods  when 
respirators  are  not  worn  to  determine 
the  employee's  daily  TWA  exposure. 

(d)  Exposure  monitoring — (l)  General. 
(i)  For  the  purposes  of  paragraph  (d), 
employee  exposure  is  that  exposure 
which  would  occur  if  the  employee 
were  not  using  a  respirator. 

(ii)  With  the  exception  of  monitoring 
under  paragraph  (d)(3),  the  employer 
shall  collect  full  shift  (for  at  least  7 
continuous  hours)  personal  samples 
including  at  least  one  sample  for  each 
shift  for  each  job  classification  jn  each 
work  area. 

(iii)  Full  shift  personal  samples  shall 
be  representative  of  the  monitored 
employee's  regular,  daily  exposure  to 
lead. 

(2)  Initial  determination.  Each 
employer  who  has  a  workplace  or  work 
operation  covered  by  this  standard  shall 
determine  if  any  explcyee  may  be 
exposed  to  lead  at  or  above  the  action 
level. 

(3)  Basis  of  initial  determination,  (i) 
The  employer  shall  monitor  employee 
exposures  and  shall  base  initial 
determinations  on  the  employee 
exposure  monitoring  results  and  any  of 
the  following,  relevant  considerations: 

(A)  Any  information,  observations,  or 
calculations  which  would  indicate 
em^  .1  v"»»  t\p  isure  to  lead; 

(B;  A:iv  pr"-.  lous  measurements  of 
airt-ome  iw  i.  and 

[C]  Any  employee  complaints  of 
sympicTiS  which  may  be  attributable  to 
exposure  to  lead. 


(uj  Monitoring  for  the  iniual 
determination  may  be  hmiled  to  a 
representative  sample  of  the  exposed 
emplo)'ees  who  the  employer 
reasonably  believes  are  exposed  to  the 
greatest  8irtx>me  concentrations  of  lead 
in  the  workplace. 

(iii)  Measurements  of  airborne  lead 
made  in  the  preceding  12  months  may 
be  used  to  satisfy  the  requirement  to 
monitor  under  paragraph  (d)(3)(i)  if  the 
sampling  and  analytical  methods  used 
meet  the  acciiracy  and  confidence  levels 
of  Ddragraph  (d)(9)  of  this  section. 

(4)  Positive  initial  determination  and 
initial  monitoring,  (i)  Where  a 
determination  conducted  under 
paragraphs  (d)  (2)  and  (3)  of  this  section 
shows  the  possibiHty  of  any  employee 
exposure  at  or  above  the  action  level, 
the  employer  shall  conduct  monitoring 
which  is  representative  of  the  exposure 
for  each  employee  in  the  workplace  who 
is  exposed  to  lead. 

(ii)  Measurements  of  airborne  lead 
made  in  the  preceding  12  months  may 
be  used  to  satisfy  this  requirement  if  the 
sampling  and  analytical  methods  used 
meet  the  accuracy  and  confidence  levels 
of  naragraph  (dK9)  of  this  section. 

(5)  Negative  initial  determination. 
Where  a  determination,  conducted 
under  paragraphs  (d)  (2)  and  (3)  of  this 
section  is  made  that  no  employee  is 
exposed  to  airborne  concentrations  of 
lead  at  or  above  the  action  level,  the 
employer  shall  make  s  written  record  of 
such  determinatio:    "  ,e  ^cord  shall 
include'St  least  the  information 
specified  in  paragraph  (dj(3)  of  this 
section  and  shall  also  include  the  date 
of  determination,  location  within  the 
worksite,  and  the  name  and  social 
security  number  of  each  employee 
monitored. 

(6)  Frequency,  (i)  If  the  initial 
monitoring  reveals  employee  exposure 
to  be  below  the  action  level  the 
measurements  need  not  be  repeated 
except  as  otherwise  provided  in 
paragraph  (d)(7)  of  this  section. 

(ii)  If  the  initial  determination  or 
subsequent  monitoring  reveals 
employee  exposure  to  be  at  or  above  the 
action  level  but  helow^  the  permissible 
exposure  limit  the  employer  shall  repeat 
monitoring  in  accordance  with  this 
paragraph  at  least  every  6  months.  The 
employer  shall  continue  monitoring  at 
the  required  frequency  until  at  least  two 
consecutive  measurements,  taken  at 
least  7  days  apart,  are  below  the  action 
level  at  which  time  the  employer  may 
discontinue  monitoring  for  that 
employee  except  as  otherwise  provided 
in  paragraph  (d)(7)  of  this  section. 

fill'!  he  initial  monitoring  reveals 
iha'.  t^miinvo?  e^fposure  is  above  the 
pe-n  .<;s.b!t^  exposure  limit  the  employer 


shall  repeat  monitorir>g  quarteriy.  The 
employer  shall  continue  monitoring  at 
the  required  frequency  until  at  least  two 
consecutive  roeasorements,  taken  at 
least  7  days  apart,  are  below  the  PEL  but 
at  or  above  the  action  level  at  which 
time  the  employw  shall  repeat 
monitoring  for  that  employee  at  the 
frequency  specified  in  paragraph 
(d)(6)(ii).  except  as  otherwise  provided 
in  paragraph  (d)(7)  of  this  section. 

(7)  Additional  monitoring.  Whenever 
there  has  been  a  production,  process, 
control  cr  personnel  change  which  may 
result  in  new  or  additional  exposure  to 
lead,  or  whenever  the  employer  has  any 
other  reason  to  suspect  a  change  which 
may  result  in  new  or  additional 
exposures  to  lead,  additional  monitoring 
in  accordance  with  this  paragraph  shall 
be  conducted. 

(8)  Employee  notification,  (i)  Within  5 
working  days  after  the  receipt  of 
monitoring  results,  the  employer  shall 
notify  each  employee  in  writing  of  the 
results  which  represent  that  employee's 
exposure. 

(ii)  Whenever  the  results  indicate  that 
the  representative  employee  exposure, 
without  regard  to  respirators,  exceeds 
the  permissible  exposure  limit,  the 
employer  shall  incude  in  the  written 
notice  a  statement  that  the  pemiissible 
exposure  limit  was  exceeded  and  a 
description  of  the  corrective  action 
taken  or  to  be  taken  to  reduce  exposure 
to  or  below  the  permissible  exposure 
limit. 

(9)  Accuracy  of  measurement.  The 
employer  shall  use  a  method  of 
monitoring  and  analysis  which  has  an 
accuracy  (to  a  confidence  level  of  95%) 
of  not  less  than  plus  or  minus  20 
percent  for  airborne  concentrations  of 
lead  equal  to  or  greater  than  30  ng/m*. 

(e)  Methods  of  compliance — (1) 
Engineering  and  work  practice  controls. 
(i)  Where  any  employee  is  exposed  to 
lead  above  the  permissible  exposure 
limit  for  more  than  30  days  per  year,  the 
employer  shall  implement  engineering 
and  work  practice  controls  (including 
administrative  controls)  to  reduce  and 
maintain  employee  exposure  to  lead  in 
accordance  with  the  implementation 
schedule  in  Table  I  below,  except  to  the 
extent  that  the  employer  can 
demonstrate  that  such  controls  are  not 
feasible.  Wherever  the  engineering  and 
work  practice  controls  which  can  be 
instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
permissible  exposure  limit,  the 
employer  shall  nonetheless  use  them  to 
reduce  exposures  to  the  lowest  feasible 
level  and  shall  supplement  them  by  the 
use  of  respiratory  protection  which 
complies  with  the  requirements  of 
paragraph  (Q  of  this  section. 
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It-ad  above  the  permissible  exposure 
hTiit.  but  for  30  davs  or  less  per  year. 
tne  employer  shall  implement 
bn^.neenng  controls  to  reduce 
exposures  to  200  ng  in\  but  thereafter 
rr,«y  implement  any  combination  of 
engmeenriR,  work  practice  (including 
administrative  controls),  and  respiratory 
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o 
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June  29, 
1984* 


June  29. 
1984^ 


June  29. 
1983* 


50  n9/nn^ 


June  29. 
1991  * 


June  29. 
1986* 


June  29, 
1986* 


N/A 


June  29, 
1986* 


P) 
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Table  »— Implementation  Schedule 

COhfTINUED 


Industry' 


Brass  and 
bronze 
tngot 

Tfatnh 
facture. 
lead 
chemi- 
cal 

manu- 
facture, 
and 

second- 
ary cop- 
per 
smett- 

ing 

Non-fer- 
rous 
found- 
ries   

All  other 
Indus- 
tnes 


200  ug/ 

m* 


Comptiance  dates 

50  nB^m' 


June  29. 
1982.* 


(') 


C) 


O 


100  ug/ 


:^' 


N/A 


N/A 


N/A 


«fta-s 


years 


5 

4  6 


2'^  years* 


r>r    o'   t^e    Jnned 
■j<   tre   D'St'ict  o* 

"iH  ':;r  ''he  'e.evan! 


'  Includes  ancillary  activites  located  on  tna 
same  worttsite 

*This  date  is  calculated  by  counting,  from 
June  29,  1981  (the  date  when  the  United 
States  Supreme  Court  denieo  cetioran  and 
lifted  the  stay  on  tt^  impien^r^sno^  of 
-^i-=iy-aph  (eW1)).  tt>e  numCw  o<  /ears 
Si.t^;;'ied  kx  me  particular  lr>U(^stry  m  tr>e 
original  lead  stasia":;  •<>'  compliance  i»»*ri  tf:8 
given  aJft)ome  9<;x«.irs  level.  The  denial  of 
certiorart  followed  a  J&«~ 
States  Court  of  At.p»i-^  s 
Columbia  Orcurt  fir-  ■  f  ■ ; 
paragraph  (e)(1)  to  be  ''*a 
industries. 

'On  the  e^ecti.e  aaia  ot  T.s  stxifxjarc 
March  1.  1979.  Th«s  contini,es  an  oci.gar.on 
from  Table  Z-2  o«  29  CFP  191C  lOOC  ^.cn 
has  been  m  effect  since  19'^  tui  *as  aeieied 
from  the  Code  d  FederaJ  Pequiaccrs  upon 
tm  effecttveness  of  this  stamar-j 

'Expressed  as  9\«  '~"jr)iy»r  r-j  years  ''or^ 
the  date  'x^  r*^--^  »*.«  ''/xjI  ii^'s  **"ip  stay  on 
the  Imptt' ■■■<»' ■•■I'  "  -;*  >nr3,:,'ipr  'e"'  ':.M'"ie 
particula/  industry 

*  Large  non-fenous  foundries  (20  or  rnofs 
en^yees)  are  required  to  achieve  50  ^g."^' 
by  means  of  engtf>eering  arid  wofV  p'icttce 
controls.  Small  non-ferrous  toorxJnes  I'ewar 
than  20  employees),  however  a'e  any 
required  to  achieve  75  no/m'  by  such  controls. 
AH  foorxjnes  are  required  to  comply  within  five 
years. 

(2)  Respiratory  protection.  Where 
engineering  and  work  practice  controls 
do  not  reduce  employee  exposure  to  or 
below  the  50  Hg/m'  permissible 
exposure  limit,  the  employer  shall 
supplement  these  controls  with 
respirators  in  accordance  with 
paragraph  (f). 

(3)  Compliance  program,  (i)  Each 
employer  shall  establish  and  implement 
a  written  compliance  program  to  reduce 
exposures  to  or  below  the  permissible 


eKposure  limit,  and  interim  It^vwls  if 
applicahie,  solely  by  means  of 
engineering  and  work  practice  controls 
in  accordan.ie  with  the  implementation 
schedule  m  paraj^raph  (e)(1). 
(li)  VVr:t:":i  plans  for  these 
compliance  programs  shall  include  at 
least  the  following; 

(A)  A  descnption  of  each  operation  in 
which  lead  is  emitted;  e.g.  machinery 
used,  m.aterial  processed,  controls  in 
place,  crew  s:ze,  employee  job 
responsibilities,  operating  procedures 
and  maintenaxice  practices; 

(B)  A  description  of  the  specific 
means  that  will  be  employed  to  achieve 
compliance,  including  engineering 
plans  and  studies  used  to  determine 
methods  selected  for  controlling 
exposure  to  lead: 

(C)  A  report  of  the  technology 
considered  in  meeting  the  permissible 
exposure  limit; 

(D)  Air  monitoring  data  which 
documents  the  source  of  lead  emissions; 

(E)  A  detailed  schedule  for 
implementation  of  the  program, 
including  documentation  such  as  copies 
of  purchase  orders  for  equipment, 
construction  contracts,  etc.; 

(F)  A  work  practice  program  which 
includes  items  required  under 
paragraphs  (g),  (h)  and  (i)  of  this 
regulation; 

'f,(  An  adiTiir.ist.'-ative  control 
s(  riHd..:t'  n-qiiinr-d  by  paragraph  {e)(6),  if 
:ip[;:i5.orue. 

(H)  Other  relevant  information. 

(in)  Written  programs  shall  be 
submitted  upon  request  to  the  Assistant 
Secretary  and  the  Director,  and  shall  be 
available  at  the  worksite  for 
exam.ination  and  copying  by  the 
Assistant  Secretary,  Dire<-tor,  any 
affected  employee  or  authorized 
em.picyee  rtpresentatives. 

[;v,  ivntten  programs  shall  be  revised 
and  updated  at  least  every  6  months  to 
reflect  the  current  status  of  the  program. 

(4)  Bypass  of  interim  level.  Where  an 
employer's  compliance  plan  provides 
for  a  redudion  of  employee  exposures 
to  or  below  the  PEL  solely  by  means  of 
engineering  and  work  practice  controls 
in  accordance  with  the  implementation 
schedule  in  table  I,  and  the  employer 
has  determined  that  compliance  with 
the  100  ng/m'  interim  level  would 
divert  resources  to  the  extent  that  it 
clearly  precludes  compliance,  otherwise 
attainable,  with  the  PEL  by  the  required 
time,  the  employer  may  proceed  with 
the  plan  to  comply  with  the  PEL  in  lieu 
of  compliance  with  the  interim  level  if: 

(i)  The  compliance  plan  clearly 
documents  the  basis  of  the 
determination; 
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(ii)  The  employer  takes  all  feasible 
steps  to  provide  maximum  protection 
for  employees  until  the  PEL  is  met;  and 

(iii)  The  employer  notifies  the  OSHA 
Area  Director  nearest  the  affected 
workplace  in  writing  within  10  working 
days  of  the  completion  or  revision  of  the 
compliance  plan  reflecting  the 
determination. 

(5)  Mechanical  ventilation,  (i)  When  . 
ventilation  is  used  to  control  exposure, 
measurements  which  demonstrate  the 
effectiveness  of  the  system  in 
controlling  exposure,  such  as  capture 
velocity,  duct  velocity,  or  static  pressure 
shall  be  made  at  least  every  3  months. 
Measurements  of  the  system's 
effectiveness  in  controlling  exposure 
shall  be  made  within  5  days  of  any 
change  in  production,  process,  or 
control  which  might  result  in  a  change 
in  employee  exposure  to  lead. 

(ii)  Recirculation  of  air.  If  air  from 
exhaust  ventilation  is  recirculated  into 
the  workplace,  the  employer  shall 
assure  that  (A)  the  system  has  a  high 
efficiency  filter  with  reliable  back-up 
filter;  and  (B)  controls  to  monitor  the 
concentration  of  lead  in  the  return  air 
and  to  bypass  the  recirculation  system 
automatically  if  it  fails  are  installed, 
operating,  and  maintained. 

(6)  Administrative  controls.  If 
administrative  controls  are  used  as  a 
means  of  reducing  employees  TWA 
exposure  to  lead,  the  employer  shall 
establish  and  implement  a  job  rotation 
schedule  which  includes: 

(i)  Name  or  identification  number  of 
each  affected  employee; 

(ii)  Duration  and  exposure  levels  at 
each  job  or  work  station  where  each 
affected  employee  is  located;  and 

(iii)  Any  other  information  which  may 
be  useful  in  assessing  the  reliability  of 
administrative  controls  to  reduce 
exposure  to  lead. 

(fl  Respiratory  protection— (1) 
General.  Where  the  use  of  respirators  is 
required  under  this  section,  the 
employer  shall  provide,  at  no  cost  to  the 
employee,  and  assure  the  use  of 
respirators  which  comply  with  the 
requirements  of  this  paragraph. 
Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  During  the  time  period  necessary  to 
install  or  implement  engineering  or 
work  practice  controls,  except  that  after 
the  dates  for  compliance  with  the 
interim  levels  in  table  I.  no  employer 
shall  require  an  employee  to  wear  a 
negative  pressure  respirator  longer  than 
4.4  hours  per  day; 

(ii)  In  work  situations  in  which 
engineering  and  work  practice  controls 
are  not  sufficient  to  reduce  exposures  to 
or  below  the  permissible  exposure  limit; 
and 


(iii)  Whenever  an  employee  requests  a 
respirator. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 
section  the  employer  shall  select  the 
appropriate  respirator  or  combination  of 
respirators  from  table  II  below. 

Table  II— Respiratory  Protection 
FOR  Lead  Aerosols 


Airt>ome  con- 
centration of 
lead  Of  condi- 
tion of  use 


Not  in  excess 
of  0.5  mg/ 
m3(lOXPEL). 

Not  In  excess 
of  2.5  rng/ 
m3(50X  PEL). 

Not  in  excess 
of  50  mg/ 
m3(l000X 
PEL). 


Not  In  excess 
of  lOOmg/m^ 
(2000XPEL). 

Greater  ttian 
1 00  m9,'m3, 
unknown 
concentration 
or  fire  fighting. 


Required  respirator ' 


Half -mask,  air-purif-ying  res- 
pirator equipped  with  high 
efficierxry  filters.^  ' 

Full  facepiece,  air-puritying 
respirator  with  high  effi- 
ciency filters.' 

(1)  Any  powered,  air-purify- 
ing respirator  with  high  ef- 
ficiency filters:'  or  (2) 
Haif-n^sk  supplied-air 
respirator  operated  In 
positive-pressure  mode.' 

Supplied-air  respirators  with 
full  facepiece,  hood,  hel- 
met, or  suit,  operated  in 
positive  pressure  mode. 

Full  facepiece,  self-con- 
tained breathing  appara- 
tus operated  in  positive- 
pressure  mode. 


'  Respirators  specified  for  high 
concentrations  can  be  used  at  lower 
concentrations  of  lead. 

*Full  facepiece  Is  required  if  the  lead 
aerosols  cause  eye  or  skin  irritation  at  the  use 
concentrations. 

^A  high  efficiency  particulate  filter  means 
99.97  percent  efficient  against  0.3  micron  size 
partcies. 

(ii)  The  employer  shall  provide  a 
powered,  air-purifying  respirator  in  lieu 
of  the  respirator  specified  in  Table  II 
whenever: 

(A)  An  employee  chooses  to  use  this 
type  of  respirator;  and 

(B)  This  respirator  will  provide 
adequate  protection  to  the  employee. 

(iii)  The  employer  shall  select 
respirators  from  among  those  approved 
for  protection  against  lead  dust.  fume, 
and  mist  by  the  Mine  Safety  and  Health 
Administration  and  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  under  the  provisions  of 
30CFRPart  11. 

(3)  Respirator  usage,  (i)  The  employer 
shall  assure  that  the  respirator  issued  to 
the  employee  exhibits  minimum 
facepiece  leakage  and  that  the  respirator 
is  fitted  properly. 

(ii)  Employers  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  least 
every  six  months  thereafter  for  each 
employee  wearing  negative  pressure 


respiraiors.  ine  qualitative  hi  lus'.s  iiijy 
be  used  only  for  testing  the  fit  of  half- 
mask  respirators  where  they  are 
permitted  to  be  worn,  and  shall  be 
conducted  in  accordance  with 
Appendix  D.  The  tests  shall  be  used  lo 
select  facepieces  that  provide  the 
required  protection  as  prescribed  in 
table  II. 

(iii)  If  an  employee  exhibits  difficulty 
in  breathing  during  the  fitting  test  or 
during  use,  the  employer  shall  make 
available  to  the  employee  an 
examination  in  accordance  with 
paragraph  (j)(3)(i)(C)  of  this  section  to 
determine  whether  the  employee  can 
wear  a  respirator  while  performing  the 
required  duty. 

[4)  Respirator  program,  (i)  The 
employer  shall  institute  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b).  (d).  (e)  and  [f). 

(ii)  The  employer  shall  permit  each 
employee  who  uses  a  filter  respirator  to 
change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shall  maintain  an  adequate 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shall  be  permitted  to  leave  work  areas 
to  wash  their  face  and  respirator 
facepiece  whenever  necessary  to 
prevent  skin  irritation  associated  with 
respirator  use. 

(g)  Protective  work  clothing  and 
equipment — (1)  Provision  and  use.  If  an 
employee  is  exposed  to  lead  above  the 
PEL.  without  regard  to  the  use  of 
respirators  or  where  the  possibility  of 
skin  or  eye  irritation  exists,  the 
employer  shall  provide  at  no  cost  to  the 
employee  and  assure  that  the  employee 
uses  appropriate  protective  work 
clothing  and  equipment  such  as.  but  not 
limited  to: 

(i)  Coveralls  or  similar  full-body  work 
clothing; 

(ii)  Gloves,  hats,  and  shoes  or 
disposable  shoe  coverlets;  and 

(iii)  Face  shields,  vented  goggles,  or 
other  appropriate  protective  equipment 
which  complies  with  §  1910.133  of  this 
title. 

(2)  Cleaning  and  replacement,  (i)  The 
employer  shall  provide  the  protective 
clothing  required  in  paragraph  (g)(1)  of 
this  section  in  a  clean  and  dry  condition 
at  least  weekly,  and  daily  to  employees 
whose  exposure  levels  without  regard  lo 
a  respirator  are  over  200  Mg/m^  of  lead 
as  an  8-hour  TWA. 

(ii)  The  employer  shall  provide  for  the 
cleaning,  laundering,  or  disposal  of 
protective  clothing  and  equipment 
required  by  paragraph  (g)(1)  of  this 
section. 

(iii)  The  employer  shall  repair  or 
replace  required  protective  clothing  and 
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•  as  r!'  -^ied  to  maintain  their 

".S 

■.    ;    -•  ^":  ;>     ,er  shall  assure  that  all 
protective      )'h  ;  >?  is  removed  at  the 
(  ompletio'i  ot  a  work  shift  only  in 
change  rooms  provided  for  that  purpose 
as  prescribed  in  paragraph  (i)(2)  of  this 
section. 

(v)  The  employer  shall  assure  that 
rontaminated  protective  cloihing  which 
;s  '  Y-e  cleaned,  laundered,  or  disposed 
(f  s  pieced  in  a  closed  cortainer  in  the 
1  .hai.ge-room  which  prevents  dispersion 
of  lead  outside  the  container, 

(vi)  The  employer  shall  inform  in 
writing  any  person  who  cleans  or 
launders  protective  clothing  or 
equipment  of  the  potentially  harmful 
effects  of  exposure  to  lead. 

(vii;  The  employer  shall  assure  that 
the  containers  of  contaminated 
protective  clothing  and  equipment 
required  by  paragraph  {g)(2)(v)  are 
labelled  as  follows: 

CAJTtCN  CLOTHING  CC^^rAM!^ATED  WITH 

LEAD  DO  NOT  REMOVE  OUST  BY  BLOWING  00 

S-iAK,'.  -,   :  --^OSE  OF  LEAO  CONTAMINATED 

v\i    ■■  AA'ER  IN  ACCORDANCE  WITH 

A    --liCAB;.E  local.  STATE.  OR  FEDERAL 

REGULATIONS. 

(viii)  The  employer  shell  prohibit  the 
removal  of  lead  from  protective  clothing 
or  equipment  by  blowing,  shaking,  or 
any  other  means  which  disperses  lead 
into  the  air. 

(h)  Housekeeping — (I)  Surfaces.  All 
surfaces  shall  be  maintained  as  free  as 
practicxsble  of  accumulations  of  lead. 

(2)  Cleaning  floors,  (i)  Floors  and 
other  surfaces  where  lead  accumulates 
may  not  be  cleaned  by  the  use  of 
compressed  air. 

(ii)  Shoveling,  dry  or  wet  sweeping, 
and  brushing  may  be  used  only  where 
vacuuming  or  other  equally  effective 
methods  have  been  tried, and  found  not 
to  be  effective. 

(3)  Vacuuming.  Where  vacuuming 
methods  are  selected,  the  vacuums  shall 
he  u.sed  and  emptied  in  a  manner  which 
minimizes  the  reenl.'y  of  lead  into  the 
workplace. 

(i)  Hygiene  facilities  and  practices.  (1) 
The  employer  shall  assure  that  in  areas 
where  employees  are  exposed  to  lead 
above  the  PEL,  without  regard  to  the  use 
of  respirators,  food  or  beverage  is  not 
present  or  consumed,  tobacco  products 
are  not  present  or  used,  and  cosmetics 
are  not  applied,  except  in  change  rooms, 
lunchrooms,  and  showers  required 
under  paragraphs  (i!(2)  through  (i)(4)  of 
this  sec:tion. 

(2)  Change  rooms,  (i)  The  employer 
shall  provide  clean  change  rooms  for 
employees  who  work  in  arsas  where 
their  airborne  exposure  to  lead  is  above 
the  PEL,  without  regard  to  the  use  of 
respirators. 


(ii)  The  employer  shall  assure  that 
change  rooms  are  equipped  with 
separate  storage  facilities  for  protective 
work  clothing  and  equipment  and  for 
street  clothes  which  prevent  cross- 
contamination. 

(3)  Showers,  (i)  The  employer  shall 
assure  that  employees  who  work  in 
areas  where  their  airborne  exposure  to 
lead  is  above  the  PEL.  without  regard  to 
the  use  of  respirators,  shower  at  the  end 
of  the  work  shift. 

(ii)  The  employer  shall  provide  " 
shower  facilities  in  accordance  with 
§  1910. 141(d)(3)  of  this  title. 

(iii)  The  employer  shall  assure  that 
employees  who  are  required  to  shower 
pursuant  to  paragraph  (i)(3)(i)  do  not 
leave  the  workplace  wearing  any 
clothing  or  equipment  worn  during  the 
work  shift. 

(4)  Lunchrooms,  (i)  The  employer 
shall  provide  lunchroom  facilities  for 
employees  who  work  in  areas  where 
their  airborne  exposure  to  lead  is  above 
the  PEL.  without  regard  to  the  use  of 
respirators. 

(li)  The  employer  shall  assure  that 
lunchroom  facilities  have  a  temperature 
controlled,  positive  pressure,  filtered  air 
supply,  and  are  readily  accessible  to 
emplcvees. 

(liij  The  employer  shall  assure  that 
employees  who  work  in  areas  where 
their  airborne  exposure  to  lead  is  above 
the  PEL  without  regard  to  the  use  of  a 
respirator  wash  their  hands  and  face 
prior  to  eating,  drinking,  smoking  or 
applying  cosmetics. 

(iv)  The  employer  shall  assure  that 
employees  do  not  enter  lunchroom 
facilities  with  protective  work  clothing 
or  equipment  unless  surface  lead  dust 
has  been  removed  by  vacuuming, 
downdraft  booth,  or  other  cleaning 
method. 

(5)  Lavatories.  The  employer  shall 
provide  an  adequate  number  of  lavatory 
facilities  which  comply  with 

§  1910.141(d)  (1)  and  (2)  (ii)  through 
(vii)  of  this  title. 

(j)  Medical  surveillance — (1)  General. 
(ii  The  employer  shall  institute  a 
mediru!  sur\eilbnce  program  for  ail 
employees  who  are  or  may  be  exposed 
above  the  action  level  for  mere  than  30 
days  per  year. 

(ii)  The  employer  shall  assure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician. 

(iii)  The  employer  shall  provide  the 
required  medical  surveillance  including 
multiple  physician  review  under 
paragraph  (j)(3)(iii)  without  cost  to 
employees  and  at  a  rea.soiiable  time  and 
place. 

(2)  Biological  monitoring — (i)  Blood 
lead  and  ZPP  level  sampling  and 


analys^is.  The  employer  shall  make 
available  biological  monitoring  in  the 
form  of  blood  sampling  and  analysis  for 
lead  and  zinc  protoporphyrin  levels  to 
each  employee  covered  under  paragraph 
(j)(l)(i)  of  this  section  on  the  following 
schedule: 

(A)  At  least  every  6  months  to  each 
employee%overed  under  paragraph 
()){l)(i)  of  this  section; 

(B)  At  least  every  two  months  for  each 
employee  whose  last  blood  sampling 
and  analysis  indicated  a  blood  lead 
level  at  or  above  40  ^g/100  g  of  whole 
blood.  This  frequency  shall  continue 
until  two  consecutive  blood  samples 
and  analyses  indicate  a  blood  lead  level 
below  40  ng/100  g  of  whole  blood;  and 

(C)  At  least  monthly  during  the 
removal  period  of  each  employee 
removed  from  exposure  to  lead  due  to 
an  elevated  blood  lead  level. 

(ii)  Follow-up  blood  sampling  tests. 
Whenever  the  results  of  a  blood  lead 
level  test  indicate  that  an  employee's 
blood  lead  level  exceeds  the  numerical 
criterion  for  medical  removal  under 
paragraph  (k)(l){i),  the  employer  shall 
provide  a  second  (follow-up)  blood 
sampling  test  within  two  weeks  after  the 
employer  receives  the  results  of  the  first 
blood  sampling  test. 

(iii)  Accuracy  of  blood  lend  level 
sampling  and  analysis.  Blood  lead  level 
sampling  and  analysis  provided 
pursuant  to  this  section  shall  have  an 
accuracy  (to  a  confidence  level  of  95 
percent)  within  plus  or  minus  15 
percent  or  6  ng/lOOml.  whichever  is 
greater,  and  shall  be  conducted  by  a 
laboratory  licensed  by  the  Center  for 
Disease  Control,  United  States 
Department  of  Health,  Education  and 
Welfare  [CDC]  or  which  has  received  a 
satisfactory  grade  in  blood  lead 
proTiciency  testing  from  CDC  in  the 
prior  twelve  months. 

(iv)  Employee  notification.  Within 
five  working  days  after  the  receipt  of 
biological  monitoring  results,  the 
employer  shall  notify  in  writing  each 
employee  whose  blood  lead  level 
exceeds  40  ng/100  g:  (A)  of  that 
employee's  blood  lead  level  and  (B)  that 
the  standard  requires  temporary  medical 
removal  with  Medical  Removal 
Protection  benefits  when  an  employee's 
blood  lead  level  exceeds  the  numerical 
criterion  for  medical  removal  under 
paragraph  (k)(l)(i)  of  this  section. 

(3)  Medical  examinations  and 
consultations — (i)  Frequency.  The 
employer  shall  make  available  medical 
examinations  and  consultations  to  each 
employee  covered  under  paragraph 
(j](l)(i)  of  this  section  on  the  following 
schedule: 

(A)  At  least  annually  for  each 
employee  for  whom  a  blood  sampling 
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lest  conducted  at  any  time  during  the 
preceding  12  months  indicated  a  blood 
lead  level  at  or  above  40  ng/100  g; 

(B)  Prior  to  assignment  for  each 
employee  being  assigned  for  the  first 
time  to  an  area  in  which  airborne 
concentrations  of  lead  are  at  or  above 
the  action  level; 

(C)  As  soon  as  possible,  upon 
notification  by  an  employee  either  that 
the  employee  has  developed  signs  or 
symptoms  commonly  associated  wfith 
lead  intoxication,  that  the  employee 
desires  medical  advice  concerning  the 
effects  of  current  or  past  exposure  to 
lead  on  the  employee's  ability  to 
procreate  a  healthy  child,  or  that  the 
employee  has  demonstrated  difficulty  in 
breathing  during  a  respirator  fitting  test 
or  during  use:  and 

(D)  As  medically  appropriate  for  each 
employee  either  removed  from  exposure 
to  lead  due  to  a  risk  of  sustaining 
material  impairment  to  health,  or 
otherwise  limited  pursuant  to  a  final 
medical  determination. 

(ii)  Content.  Medical  examinations 
made  available  pursuant  to  paragraph 
(j){3)(i)  (A)  through  (B)  of  this  section 
shall  include  the  following  elements. 

(A)  A  detailed  work  history  and  a 
medical  history,  with  particular 
attention  to  past  lead  exposure 
(occupational  and  non-occupational), 
personal  habits  (smoking,  hygiene),  and 
past  gastrointestinal,  hematologic,  renal, 
cardiovascular,  reproductive  and 
neurological  problems; 

(B)  A  thorough  physical  examination, 
with  particular  attention  to  teeth,  gums, 
hematologic,  gastrointestinal,  renal, 
cardiovascular,  and  neurological 
systems.  Pulmonary  status  should  be 
evaluated  if  respiratory  protection  will 
bo  u.sed; 

(C)  A  blood  pressure  measurement; 

(D)  A  blood  sample  and  analysis 
which  determines: 

(J)  Blood  lead  level; 

(2)  Hemoglobin  and  hematocrit 
determinations,  red  cell  indices,  and 
examination  of  peripheral  smear 
morphology; 

[3}  Zinc  protoporphyrin; 

(4)  Blooa  urea  nitrogen;  and, 

(5)  Serum  creatinine; 

(E)  A  routine  urinalysis  with 
microscopic  examination;  and 

(F)  Any  laboratory  or  other  test  which 
the  examining  physician  deems 
necessary  by  sound  medical  practice. 

The  content  of  medical  examinations 
made  available  pursuant  to  paragraph 
(i)(3){i)  (C)  through  (D)  of  this  section 
shall  be  determined  by  an  examining 
physician  and,  if  requested  by  an 
employee,  shall  include  pregnancy 
testing  or  laboratory  evaluation  of  male 
fertility. 


(iii)  Multiple  physician  review 
mechanism.  (A)  If  the  employer  selects 
the  initial  physician  who  conducts  any 
medical  examination  or  consultation 
provided  to  an  employee  under  this 
section,  the  employee  may  designate  a 
second  physician: 

(7)  To  review  any  findings, 
determinations  or  recommendations  of 
the  initial  physician;  and 

(2)  To  conduct  such  examinations, 
consultations,  and  laboratory  tests  as  the 
second  physician  deems  necessary  to 
facilitate  this  review. 

(B)  The  employer  shall  promptly 
notify  an  employee  of  the  right  to  seek 
a  second  medical  opinion  after  each 
occasion  that  an  initial  physician 
conducts  a  medical  examination  or 
consultation  pursuant  to  this  section. 
The  employer  may  condition  its 
participation  in,  and  payment  for,  the 
multiple  physician  review  mechanism 
upon  the  employee  doing  the  following 
within  fifteen  (15)  days  after  receipt  of 
the  foregoing  notification,  or  receipt  of 
the  initial  physician's  written  opinion, 
whichever  is  later: 

(7)  The  employee  informing  the 
employer  that  he  or  she  intends  to  seek 
a  second  medical  opinion,  and 

(2)  The  employee  initiating  steps  to 
make  an  appointment  with  a  second 
physician. 

(C)  If  the  findings,  determinations  or 
recommendations  of  the  second 
physician  differ  from  those  of  the  initial 
physician,  then  the  employer  and  the 
employee  shall  assure  that  efforts  are 
made  for  the  two  physicians  to  resolve 
any  disagreement. 

(D)  If  the  two  physicians  have  been 
unable  to  quickly  resolve  their 
disagreement,  then  the  employer  and 
the  employee  through  their  respective 
physicians  shall  designate  a  third 
physician: 

(7)  To  review  any  findings, 
determinations  or  recommendations  of 
the  prior  physicians;  and 

(2)  To  conduct  such  examinations, 
consultations,  laboratory  tests  and 
discussions  with  the  prior  physicians  as 
the  third  physician  deems  necessary  to 
resolve  the  disagreement  of  the  prior 
physicians. 

(E)  The  employer  shall  act  consistent 
with  the  findings,  determinations  and 
recommendations  of  the  third 
physician,  unless  the  employer  and  the 
employee  reach  an  agreement  which  is 
otherwise  consistent  with  the 
recommendations  of  at  least  one  of  the 
three  physicians. 

(iv)  Information  provided  to 
examining  and  consulting  physicians. 
(A)  The  employer  shall  provide  an 
initial  physician  conducting  a  medical 


examination  or  consultation  under  this 
section  with  the  following  information: 
(7)  A  copy  of  this  regulation  for  lead 
including  all  Appendices; 

(2)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(3)  The  employee's  exposure  level  or 
anticipated  exposure  level  to  lead  and  to 
anv  other  toxic  substance  (if  applicable); 

(4)  A  description  of  any  personal 
protective  equipment  used  or  to  be 
used; 

(5)  Prior  blood  lead  determinations; 
and 

(6)  All  prior  written  medical  opinions 
concerning  the  employee  in  the 
employer's  possession  or  control. 

(B)  The  employer  shall  provide  the 
foregoing  information  to  a  second  or 
third  physician  conducting  a  medical 
examination  or  consultation  under  this 
section  upon  request  either  by  the 
second  or  third  physician,  or  by  the 
employee. 

(v)  Written  medical  opinions.  (A)  The 
employer  shall  obtain  and  furnish  the 
employee  with  a  copy  of  a  written 
medical  opinion  from  each  examining 
or  consulting  physician  which  contains 
the  following  information: 

(7)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  condition  which  would  place 
the  employee  at  increased  risk  of 
material  impairment  of  the  employees 
health  from  exposure  to  lead; 

(2)  Any  recommended  special 
protective  measures  to  be  provided  to 
the  employee,  or  limitations  to  be 
placed  upon  the  employee's  exposure  to 
lead; 

[3]  Any  recommended  limitation 
upon  the  employee's  use  of  respirators, 
including  a  determination  of  whether 
the  employee  can  wear  a  powered  air 
purifying  respirator  if  a  physician 
determines  that  the  employee  cannot 
wear  a  negative  pressure  respirator:  and 

(4)  The  results  of  the  blood  lead 
determinations. 

(B)  The  employer  shall  instruct  each 
examining  and  consulting  physician  to: 

(7)  Not  reveal  either  in  the  written 
opinion,  or  in  any  other  means  of 
communication  with  the  employer, 
findings,  including  laboratory  results,  or 
diagnoses  unrelated  to  an  employee's 
occupational  exposure  to  lead;  and 

(2)  Advise  the  employee  of  any 
medical  condition,  occupational  or 
nonoccupational,  which  dictates  further 
medical  examination  or  treatment. 

(vi)  Alternate  Physician 
Determination  Mechanisms  The 
employer  and  an  employee  or 
authorized  employee  representative  may 
agree  upon  the  use  of  any  expeditious 
alternate  physician  determination 
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rnethanisrn  in  lieu  of  the  muliipie 
physician  review  mechanism  provided 
by  this  paragraph  so  long  as  the 
nltemato  mechanism  otherwise  satisfies 
the  requirements  contained  in  this 
paragraph. 

(4)  Chelation,  (i)  The  employer  shall 
assure  that  any  person  whom  he  retains, 
employs,  supervises  or  controls  does  not 
engage  in  prophylactic  chelation  of  ar.y 
employee  at  any  time. 

(li)  ll  therapeutic  or  diagnostic 
(halation  is  to  be  performed  by  any 
person  in  paragraph  (j)(4)(i).  the 
employer  shall  assure  that  it  be  done 
under  the  supervision  of  a  licensed 
physician  in  a  clinical  setting  with 
thorough  and  appropriate  medical 
monitoring  and  that  the  employee  is 
notified  in  writing  prior  to  its 
occurrence. 

(k)  Medical  Removal  Protection— {D 
Temporary  medical  removal  and  return 
of  an  employve — (i)  Temporary  removal 
due  to  elevated  blood  lead  levels — (A) 
First  yeiir  of  the  standard.  During  the 
first  year  following  the  effective  date  of 
the  standard,  the  employer  shall  remove 
an  employee  from  work  having  a  daily 
eight  hour  TWA  exposure  to  lead  at  or 
.ibove  100  ng/m'  on  each  occasion  that 
a  periodic  and  a  follow-up  blood 
sampling  test  conducted  pursuant  to 
this  se<;tion  indicate  that  the  employee's 
blood  lead  level  is  at  or  above  80  ^ig/lOO 
g  of  whole  blood. 

(B)  Second  year  of  the  standard 
During  tlie  second  year  following  the 
effetiive  date  of  the  standard,  the 
employer  shall  remove  an  employee 
from  work  having  a  daily  8-hour  TWA 
exposure  to  lead  at  or  above  50  Hg/m^ 
on  earii  occasion  that  a  periodic  and  a 
follow-up  blood  sampling  test 
conducted  pursuant  to  this  section 
indicate  that  the  employee's  blood  lead 
level  is  at  or  above  70  ng/100  g  of  whole 
blood; 

(C)  Third  year  of  the  standard,  and 
thereafter.  Beginning  with  the  third  year 
following  the  effective  date  of  the 
standard,  the  employer  shall  remove  an 
employee  from  work  having  an 
exposure  to  lead  at  or  above  the  action 
level  on  each  occasion  that  a  periodic 
and  a  follow-up  blood  sampling  test 
conducted  pursuant  to  this  section 
indicate  that  the  employees  blood  lead 
level  is  at  or  above  69  (ig/lOO  g  of  whole 
blood; and, 

(D)  Fifth  year  of  the  standard,  and 
thereafter.  Beginning  with  the  fifth  year 
following  the  effectr.  a  date  of  the 
standard,  the  employer  shall  remove  an 
employee  from  work  having  en 
exposure  to  lead  at  or  above  the  action 
level  on  each  occasion  that  the  average 
of  the  last  three  blood  sampling  tests 
conducted  pursuant  to  this  section  (or 


the  average  of  all  blood  sampling  tests 
conducted  over  the  previous  six  (6) 
months,  whichever  is  longer)  indicates 
that  the  employee's  blood  lead  level  is 
at  or  above  50  ng/100  g  of  whole  blood; 
provided,  however,  that  an  employee 
need  not  be  removed  if  the  last  blood 
sampling  test  indicates  a  blood  lead 
level  at  or  below  40  tig/100  g  of  whole 

blood. 

(ii)  Temporary  removal  due  to  a  final 
unedical  determination  (A)  The 
employer  shall  remove  an  employee 
from  work  having  an  exposure  to  lead 
at  or  above  the  action  level  on  each 
occasion  that  a  final  medical 
determination  results  in  a  medical 
finding,  determination,  or  opinion  that 
the  employee  has  a  detected  medical 
condition  which  places  the  employee  at 
increased  risk  of  material  impairment  to 
health  from  exposure  to  lead. 

(B)  For  the  purposes  of  this  section, 
the  phrase  "final  medical 
determination"  shall  mean  the  outcome 
of  the  multiple  physician  review 
mechanism  or  alternate  medical 
determination  mechanism  used 
pursuant  to  the  medical  surveillance 
provisions  of  this  section. 

(C)  Where  a  final  medical 
determination  resuhs  in  any 
recommended  special  protective 
measures  for  an  employee,  or 
limitations  on  an  employee's  exposure 
to  lead,  the  employer  shall  implement 
and  act  consistent  with  the 
recommendation. 

(iii)  Return  of  the  employee  to  former 
job  status.  (A)  The  employer  shall  return 
an  employee  to  his  or  her  former  job 
status: 

[1)  For  an  employee  removed  due  to 
a  blood  lead  level  at  or  above  80  pg/100 
g,  when  two  con.secutive  blood 
sampling  tests  indicate  that  the 
employee's  blood  lead  level  is  at  or 
below  60  ^ig/100  g  of  whole  blood; 

(2)  For  an  employee  removed  due  to 
a  blood  lead  level  at  or  above  70  ng/100 
g,  when  two  consecutive  blood 
sampling  tests  indicate  that  the 
employee's  blood  lead  level  is  at  or 
below  50  ^lg/'100  g  of  whole  blood: 

(3)  For  an  employee  removed  due  to 
a  blood  lead  level  at  or  above  60  jag/lOO 
g,  or  due  to  an  average  blood  lead  level 
at  or  above  50  ng/lOO  g.  when  two 
consecutive  blood  sampling  tests 
indicate  that  the  employee's  blood  lead 
level  is  at  or  below  40  ^ig/lOO  g  of  whole 
blood; 

[4)  For  an  employee  removed  due  to 
a  final  medical  determination,  when  a 
subsequent  final  medical  determination 
results  in  a  medical  finding, 
determination,  or  opinion  that  the 
employee  no  longer  has  a  detected 
medical  condition  which  places  the 


employee  at  increared  risk  of  material 
impairment  to  health  from  exposure  to 
lead. 

(B)  For  the  purposes  of  this  sec.lion, 
the  requirement  that  an  employer  return 
an  employee  to  his  or  her  former  job 
status  is  not  intended  to  expand  upon 
or  restrict  any  rights  an  employee  has  or 
would  have  had.  absent  temporary 
medical  removal,  to  a  specific  job 
classification  or  position  under  the 
terms  of  a  collective  bargaining 
agreement. 

(iv)  Removal  of  other  employee 
special  protective  measure  or 
limitations.  The  employer  shall  remove 
any  limitations  placed  on  an  employee 
or  end  any  special  protective  measures 
provided  to  an  employee  pursuant  to  a 
final  medical  determination  when  a 
subsequent  final  medical  determination 
indicates  that  the  limitations  or  special 
protective  measures  are  no  longer 
necessary. 

(v)  Employer  options  pending  a  final 
medical  determination.  Where  the 
multiple  physician  review  murJianism. 
or  alternate  medical  determination 
mechanism  used  pursuant  to  the 
medical  surveillance  provisions  of  this 
section,  has  not  yet  resulted  in  a  final 
medical  determination  with  respect  to 
an  employee,  the  employer  shall  ac1  as 
follows: 

(A)  Removal.  The  employer  may 
remove  the  employee  from  exposure  to 
lead,  provide  special  protective 
measures  to  the  employee,  or  piac:e 
limitations  upon  the  employee, 
consistent  with  the  medical  findings, 
determinations,  or  recommendations  of 
any  of  the  physicians  who  have 
reviewed  the  employee's  health  status 

(B)  Return.  The  employer  may  return 
the  employee  to  his  or  her  former  job 
status,  end  any  special  protective 
measures  provided  to  the  employee,  and 
remove  any  limitations  placed  upon  the 
employee,  consistent  with  the  medical 
findings,  determinations,  or 
recommendations  of  any  of  the 
physicians  who  have  reviewed  the 
employee's  health  status,  with  two 
exceptions.  If  (J)  the  initial  removal, 
special  protection,  or  limitation  of  the 
employee  resulted  from  a  final  medical 
determination  which  differed  from  the 
findings,  determinations,  or 
recommendations  of  the  initial 
physician  or 

[2]  The  employee  has  been  on 
removal  status  for  the  preceding 
eighteen  months  due  to  an  elevated 
blood  lead  level,  then  the  employer 
shall  await  a  final  medical 
determination. 

(2)  Medical  removal  protection 
benefits — (i)  Provision  of  medical 
removal  protection  benefits.  The 
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employer  shall  pro\.  ide  to  an  emp!oy»« 
up  to  eightetin  (18)  months  of  mf»dir-8l 
removal  prat er1  ion  bH^nefits  rin  aach 
mxasion  tl;fit  an  employee  is  removf>fi 
from  exposure  to  leod  or  otii'^rwiw 
limited  pursuant  to  this  se<',tu>ri. 

(ii)  Definition  af  medical  rfin.iv(}l 
protection  benefits  For  the  purposes  of 
this  section,  the  requirement  that  en 
employer  provide  rnedif  al  removal 
protection  benefits  means  ihit  thb 
employer  shall  maintain  t"  e  t  ,;r:ni!t;s 
seniority  and  other  empl<  <  nt  ;t  ri;,iiis 
and  bene^ts  of  an  emplosee  us  ihuu^'i 
the  employee  had  not  been  removed 
from  nomal  exposure  to  lead  or 
otherwise  limited. 

(iii)  Follow-up  medical  surveillance 
during  the  period  of  employee  removal 
or  limitation.  During  the  period  of  time 
that  an  employee  is  removed  from 
normal  exposure  to  lead  or  otherwise 
limited,  the  employer  may  condition  the 
provision  of  medical  removal  protection 
benefits  upon  the  employee's 
participation  in  follow-up  medical 
sur\'eillance  made  available  pursuant  to 
this  section. 

(iv)  Workers'  compensation  claims.  If 
a  removed  employee  files  a  claim  for 
workers'  compensation  payments  for  a 
lead-related  disability,  then  the 
employer  shall  continue  to  provide 
medical  removal  protection  benefits 
pending  disposition  of  the  claim.  To  the 
extent  that  an  award  is  made  to  the 
employee  for  earnings  lost  during  the 
period  of  removal,  the  employer's 
medical  removal  protection  obligation 
shall  be  reduced  by  such  amount.  The 
employer  shall  receive  no  credit  for 
workers'  compensation  payments 
received  by  the  employee  for  treatment 
related  expenses. 

(v)  Other  credits.  The  employer's 
obligation  to  provide  medical  removal 
protection  benefits  to  a  removed 
employee  shall  be  reduced  to  the  extent 
that  ilie  employee  receives 
compensation  for  earnings  lost  during 
the  period  of  removal  either  from  a 
publicly  or  employer-funded 
compensation  program,  or  receives 
inrxjme  from  employment  with  another 
employer  made  possible  by  virtue  of  the 
employee's  removal. 

(vi)  Employees  whose  blood  leod 
levels  do  not  adequately  decline  within 
18  months  of  removal.  The  employer 
shall  take  thp  foUnwing  me^':ures  with 
respect  to  any  en;p,;  ,re  rt*;;    ..ed  from 
exposure  to  li-  >i  1.  f-  t    m  elevated 
blood  lead  le\;  i  u  ;     .•  ;  iood  lead  lev6l 
has  not  declined  ^i  bin  the  past 
eighteen  (18)  montiis  of  removal  so  that 
the  employee  has  been  returned  to  his 
or  her  former  job  statu'; 

(A)  The  employer  snail  make 
available  to  the  employee  a  medical 


examination  pursuant  to  this  section  to 
obtain  a  final  mndical  determination 
with  resfHffl  to  !he  emplnvHP 

iHf  "]"r.i.>  employer  shdi;  Assure  that  the 
final  medu-jii  determination  obtained 
indu-Bles  whether  nr  rot  tJie  errpioyee 
may  be  n;tumed  to  (wr,  f,r  ner  iorrnerjob 
status,  and  if  no'   i^liat  steps  sCould  be 
taken  to  protect  tie  emplovee  i  nealth; 

(C)  Where  the  final  medical 
determination  has  not  yet  been 
obtained,  or  once  obtained  indicates 
that  the  employee  may  not  yet  be 
returned  to  ais  or  her  former  job  status, 
the  employer  shall  continue  to  provide 
medical  removal  protection  benefits  to 
the  employee  until  either  the  employee 
is  returned  to  former  job  status,  or  a 
final  medical  determination  is  made 
that  the  employee  is  incapable  of  ever 
safely  returning  to  his  or  her  former  job 
status. 

(D)  Where  the  employer  acts  pursuant 
to  a  final  medical  determination  which 
permits  the  retum  of  the  employee  to 
his  or  her  former  job  status  despite  what 
would  other^^•i.se  be  an  unacceptable 
blood  lead  level.  later  questions 
concerning  removing  the  employee 
again  shall  be  dedded  by  a  final 
medical  determination.  The  employer 
need  not  automatically  remove  such  an 
employee  pursuant  to  the  blood  lead 
level  removal  criteria  provided  by  this 
section. 

(vii)  Voluntary  Removal  or  Restriction 
of  An  Employee.  Where  an  employer, 
although  not  required  by  this  section  to 
do  so.  removes  an  employee  from 
exposure  to  lead  or  otherwise  places 
limitations  on  an  employee  due  to  the 
effects  of  lead  exposure  on  the 
employee's  medical  condition,  the 
employer  shall  provide  medical  removal 
protection  benefits  to  the  employee 
equal  to  that  required  by  paragraph 
(k)(2Ki)  of  this  section. 

(1)  Employee  information  and 
training— (\)  Training  program,  (i)  Eac:h 
employer  who  has  a  workplace  in  which 
there  is  a  potential  exposure  to  airborne 
lead  at  any  level  shall  inform  employees 
of  the  content  of  Appendices  A  and  B 
of  this  regulation. 

(ii)  The  employer  shall  institute  a 
training  program  for  and  assure  the 
participation  of  all  employees  who  are 
subject  to  exposure  to  lead  at  or  above 
the  action  level  or  for  whom  the 
possibility  of  skin  or  eye  irritation 
exists. 

(iii)  The  employer  shall  provide 
initial  training  by  180  days  from  tiie 
effective  date  for  those  employees 
covered  by  paragraph  (1)(1)  (ii)  on  the 
standard's  effective  date  and  prior  to  the 
time  of  initial  job  assignment  for  those 
employees  subsequently  covered  by  this 
paragraph. 


(iv)  1  ne  training  program  snail  be 
repeated  at  least  annually  for  each 
employee. 

(v)  The  employer  shall  assure  that 
each  employee  is  informed  of  the 
following: 

(A)  The  content  of  this  standard  and 
its  appendices; 

(B)  The  specific  nature  of  the 
operations  whirJi  could  result  in 
exposure  to  lead  above  the  action  level; 

(C)  The  purpose,  proper  selection, 
fitting,  use,  and  limitations  of 
respirators; 

(D)  The  purpose  and  a  description  of 
the  medical  surveillance  program,  and 
the  medical  removal  protection  program 
including  information  concerning  the 
adverse  health  effects  associated  with 
excessive  exposure  to  lead  (with 
particular  attention  to  the  adverse 
reproductive  effects  on  both  males  and 
females); 

(E)  Tlie  engineering  controls  and  work 
practice's  associated  with  the  employee's 
job  assignment; 

(F)  The  contents  of  any  compliance 
plan  in  effec:t;  and 

(C)  In.structions  to  employees  that 
chelating  agents  should  not  routinely  be 
used  to  remove  lead  from  their  bodies 
and  should  not  be  used  at  all  except 
under  the  direction  of  a  licensed 
physidan; 

(2)  Access  to  information  and  training 
materials,  (i)  The  employer  shall  make 
readily  available  to  all  affected 
employees  a  copy  of  this  standard  and 
its  appendices. 

(ii)  The  employer  shall  provide,  upon 
request,  all  materials  relating  to  the 
employee  information  and  training 
program  to  the  Assistant  Secretary  and 
the  Director. 

(iii)  In  addition  to  the  information 
required  by  paragraph  (l)(l)(v).  the 
employer  shall  include  as  part  of  the 
training  program,  and  shall  distribute  to 
employees,  any  materials  pertaining  to 
the  Occupational  Safety  and  Health  Act. 
the  regulations  issued  pursuant  to  that 
Act.  and  this  lead  standard,  which  are 
made  available  to  the  employer  by  the 
Assistant  Secretary. 

(m)  S/gn.9— (1)  General,  (i)  The 
employer  may  use  signs  required  by 
other  statutes,  regulations  or  ordinances 
in  addition  to,  or  in  combination  with, 
signs  required  by  this  paragraph. 

(ii)  The  employer  shall  assure  that  no 
statement  appears  on  or  near  any  sign 
required  by  this  paragraph  which 
contradicts  or  detracts  from  the  meaning 
of  the  required  sign. 

(2)  Signs,  (i)  The  employer  shall  post 
the  following  warning  signs  in  each 
work  area  where  the  PEL  is  exceeded: 
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WARNING 

LEAD  WORK  AP£4 

PC 'SON 

NO  SWOK  NG  OB  EATING 

(ii)  The  er;iployer  shall  assure  that 
signs  requirwi  by  this  paragraph  are 
illuminateci  ar.d  ( leaned  as  necessary  so 

that  the  legend  is  readily  visible. 

(n)  Fecord keeping — (1)  Exposure 
monitoring,  (i)  The  employer  shall 

estabhsh  and  maintain  an  accurate 
re(  crd  of  ail  monitoring  required  in 
paragraph  (d)  of  this  section. 

(ii)  Tr.is  record  shall  include; 

(A)  The  date(s),  number,  duration. 
i'j<".a'',cn  a:: I 
sa:r.pies  talt 
of  the  Siirrji 
determine  rf-.j-vsj^n 
exposti.-e  whe.-e  ai; 


*";  Its  of  each  of  the 

;  eluding  a  description 
.g  procedure  used  to 
ative  employee 


able; 

r  '  sampling  and 
L'd  and  evidence 


i  Hi  .^  descT;  p"  nr, 
anaiytii.al  metnod.^  ^ 
of  their  accuracy; 

(C)  The  type  of  respiratory  protective 
devices  worn,  if  any; 

(D)  Name,  social  security  number,  and 
job  classification  of  the  employee 
monitored  and  of  all  other  employees 
whose  exposure  the  measurement  is 

ntended  to  represent;  and 

(E)  The  environmental  variables  that 
could  affect  'he  measurement  of 
e.Tiplcivee  etjosure. 

;    ;■  Tr.e  -^nployer  .shall  maintain 
t.f-e  r-    :,,•   r.ng  records  for  at  least  40 
ve  rs  or  for  the  duration  of  employment 
piui  2U  years,  whichever  is  longer. 

(2)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  as 
reauired  by  paragraph  (j)  of  this  section. 

fiil  This  record  shall  include: 

(.-\!  The  name,  social  security  number, 
and  description  of  the  duties  of  the 
employee; 

(B)  A  copy  of  the  physician's  written 
opinions; 

(C)  Results  of  any  airborne  exposure 
monitoring  done  for  that  employee  and 
the  ref  re  sH' It ive  exposure  levels 
s-.:pr  .ed  to  the  physician;  and 

Lj   .\r.y  employee  medical  complaints 
related  to  exposure  to  lead. 

(iii)  The  employer  shall  keep,  or 
assure  that  the  examining  physician 
keeps,  the  following  medical  records: 

(.\;  \  copy  of  the  medical 
examination  results  including  medical 
and  work  history  required  under 
paragraph  (j)  of  this  section; 

(B)  A  description  of  the  laboratory 
procedures  and  a  copy  of  any  standards 
or  guidehnes  used  to  interpret  the  test 
results  or  references  to  that  information; 

(C;  .A  copy  of  the  results  of  biological 
iiumitonrig 

(ivi  The  employer  shall  maintain  or 
^<^v.re  thai  the  physician  maintains 


those  medical  records  for  at  least  40 
years,  or  for  the  duration  of  employment 
plus  20  years,  whichever  is  longer. 

(3)  Medical  removals,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
removed  from  current  exposure  to  lead 
pursuant  to  paragraph  (k)  of  this  section. 

(ii)  Each  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  The  date  on  each  occasion  that  the 
employee  was  removed  from  current 
exposure  to  lead  as  well  as  the 
corresponding  date  on  which  the 
employee  was  returned  to  his  or  her 
former  job  status; 

(C)  A  brief  explanation  of  how  each 
removal  was  or  is  being  accomplished: 
and 

(D)  A  statement  with  respect  to  each 
removal  indicating  whether  or  not  the 
reason  for  the  removal  was  an  elevated 
blood  lead  level. 

(iii)  The  employer  shall  maintain  each 
medical  removal  record  for  at  least  the 
duration  of  an  employee's  employment. 

(4)  Availability,  (i)  The  employer  shall 
make  available  upon  request  all  records 
required  to  be  maintained  by  paragraph 
(n)  of  this  section  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  Environmental  monitoring, 
medical  removal,  and  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  to  employees, 
designated  representatives,  and  the 
Assistant  Secretary  in  accordance  with 
29  CFR  1915.1120  (a)-<e}  and  (2)-{i). 
Medical  removal  records  shall  be 
provided  in  the  same  manner  as 
environmental  monitoring  records. 

(5)  Transfer  of  records,  (i)  Whenever 
the  employer  ceases  to  do  business,  the 
successor  employer  shall  receive  and 
retain  all  records  required  to  be 
maintained  by  paragraph  (n)  of  this 
section. 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  required  to  be  maintained  by 
this  section  for  the  prescribed  period, 
these  records  shall  be  transmitted  to  the 
Director. 

(iii)  At  the  expiration  of  the  retention 
period  for  the  records  required  to  be 
maintained  by  this  section,  the 
employer  shall  notify  the  Director  at 
least  3  months  prior  to  the  disposal  of 
such  records  and  shall  transmit  those 
records  to  the  Director  if  requested 
within  the  period. 

(iv)  The  employer  shall  also  comply 
with  any  additional  requirements 
involving  transfer  of  records  set  forth  in 
29  CFR  1915, 1120(h). 
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(0)  Obsenation  of  monitoring.  (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  lead  conducted 
pursuant  to  paragraph  (d)  of  this 
section. 

(2)  Obsenation  procedures,  (i) 
Whenever  observation  of  the  monitoring 
of  employee  exposure  to  lead  requires 
entry  into  an  area  where  the  use  of 
respirators,  protective  clothing  or 
equipment  is  required,  the  employer 
shall  provide  the  observer  with  and 
assure  the  use  of  such  respirators, 
clothing  and  such  equipment,  and  shall 
require  the  observer  to  comply  with  all 
other  applicable  safety  and  health 
procedures. 

(ii)  Without  interfering  with  the 
monitoring,  observers  shall  be  entitled 
to: 

(A)  Receive  an  explanation  of  the 
measurement  procedures: 

(B)  Observe  all  steps  related  to  the 
monitoring  of  lead  performed  at  the 
place  of  exposure;  and 

(C)  Record  the  results  obtained  or 
receive  copies  of  the  results  when 
returned  by  the  laboratory. 

(p)  Effective  date.  This  standard  shall 
become  effective  March  1,  1979. 

(q)  Appendices.  The  information 
contained  in  the  appendices  to  this 
section  is  not  intended  by  itself,  to 
create  any  additional  obligations  not 
otherwise  imposed  by  this  standard  nor 
detract  from  any  existing  obligation. 

(r)  Startup  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(1)  The  initial  determination  under 
paragraph  (d)(2)  shall  be  made  as  soon 
as  possible  but  no  later  than  30  days 
from  the  effective  date. 

(2)  Initial  monitoring  under  paragraph 
(d)(4)  shall  be  completed  as  soon  as 
possible  but  no  later  than  90  days  from 
the  effective  date. 

(3)  Initial  biological  monitoring  and 
medical  examinations  iinder  paragraph 
(j)  shall  be  completed  as  .soon  as 
pos.sible  but  no  later  than  180  days  from 
the  effective  date.  Priority  for  biological 
monitoring  and  medical  examinations 
shall  be  given  to  employees  whom  the 
employer  believes  to  be  at  greatest  risk 
from  continued  exposure. 

(4)  Initial  training  and  education  shall 
be  completed  as  soon  as  possible  but  no 
later  than  180  days  from  the  effective 
date. 

(5)  Hygiene  and  lunchroom  facilities 
under  paragraph  (i)  shall  be  in  operation 
as  soon  as  possible  but  no  later  than  1 
year  from  the  effective  year 

(6)(i)  Respiratory  protection  required 
by  paragraph  (fl  shall  be  provided  as 
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soon  as  possible  but  no  later  than  the 
foUowing  schedule: 

(A)  Employees  whose  8-hour  TWA 
exposure  exceeds  200  ng/m'— on  the 
effective  date. 

(B)  Employees  whose  8-hour  TWA 
exposure  exceeds  the  PEL  but  is  less 
than  200  pg/m'— 150  days  from  the 
effective  dale. 

(C)  PowerBd.  air-purifying  rpspirators 
provided  under  ({)(2){ir)— 210  days  from  Ihe 
effective  date. 

(D)  Quantiutive  fu  »ps»;ng  required  und«>r 
(f)l3)(ii) — one  year  from  effective  dale. 
Qualitative  fit  testing  is  required  in  the 
interim. 

(7)(i)  Written  compiianr^j  plans 
required  by  paragraph  |e)(3)  shall  be 
completed  and  available  for  inspection 
and  copying  as  soon  as  possible  but  no 
later  than  the  following  schedule: 

(A)  Employers  forwhnm  compliance  with 
the  PEL  or  interim  level  is  required  within 

1  year  from  tho  effective  date — 6  months 
from  Ihe  effertive  date. 

(B)  Employers  in  secondary  lead  smelting 
and  refining  and  in  lead  storage  battery 
manufacturing — 1  year  from  the  effective 
date. 

(C)  Emplnyers  in  primary  smelting  and 
refining  industry— 1  year  from  the  effective   • 
date  for  the  interim  level;  5  years  from  the 
effective  date  for  PEL 

(Dl  Plans  for  construction  of  hygiene 
facilities,  if  required— 6  months  from  the 
effective  date. 

(E)  All  other  industries— 1  year  from  the 
date  on  which  the  court  lifts  the  stay  on  the 
implementation  of  paragraph  (p)(1)  for  the 
particular  industry. 

(8)  The  permissible  exposure  limit  in 
paragraph  (c)  shall  become  effective  150 
days  from  the  effective  date. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0092) 

Appendix  A  to  §  1915.1025— Substance  Data 
Sheet  for  Occupational  Expa«un>  to  Lead 

/  Substance  Identification 

A.  Substance:  Pure  lead  (PI.)  is  a  hea\7 
metal  at  room  fempeniture  and  pressure  and 
is  a  basic  chemical  element.  It  can  combine 
with  various  other  substances  to  forni 
numerous  lued  compounds. 

B.  Coirpnjnds  Covered  by  the  Standard: 
The  word  "lead"  when  used  in  this  standard 
means  elemental  lead,  all  inorganic  lead 
compounds  and  a  class  of  organic  lead 
compounds  called  lead  soaps.  This  standard 
dfx;s  n.)t  aj.ply  to  other  organic  lead 
compounds. 

C.  Uses:  ExptKure  to  Ipad  occurs  in  at  least 
120  different  occupations,  including  primary 
and  secondary  lead  smelting,  lead  storage 
battery  manufacturing,  lead  pigment 
manufacturing  and  use,  solder  manufacturing 
and  use,  shipbuilding  and  ship  repisiring. 
auto  manufacturing,  and  printing. 

D.  Permissible  Exposure:  The  Permissible 
Exposure  Limit  (PEL)  set  by  the  standard  is 
50  micrograms  of  lead  per  cubic  meter  of  air 
(50  pg/m^),  averaged  over  an  8-hour  workday. 


an  action  level  of  30  micrograms  f)er  cubic 
meter  of  air  (30  Mg/m'),  time  weighted 
average,  based  on  an  8-hcur  work-day.  The 
action  level  initiates  several  requirements  of 
the  standard,  such  as  exposure  monitoring, 
medical  surveillance,  and  training  and 
education. 

//  Health  Hazard  Data 

A   Ways  in  which  lead  enters  your  body 
When  absorbed  into  your  body  in  certain 
doses  lead  is  a  toxic  substance.  The  object  of 
the  lead  standard  is  to  prevent  absorption  of 
harmful  quantifies  of  lead  The  standard  is 
intended  to  protect  you  not  only  from  the 
immediate  toxic  effects  of  lead,  but  al.«o  from 
the  serious  toxic  effects  that  may  not  become 
apparent  until  years  of  exposure  have  passed. 

Lead  can  be  absorbed  into  your  body  by 
inhalation  (breathing)  and  ingestion  (eating) 
Lead  (except  for  certain  organic  lead 
compounds  not  covered  by  the  standard, 
such  as  tetraethyl  lead)  is  not  absorbed 
through  yrnirskin.  When  lead  is  scattered  in 
Ihe  air  as  a  dust,  fume  or  mist  it  can  lie 
inhaled  and  absorbed  through  you  lungs  and 
upper  respiratory  tract.  Inhalation  of  airborne 
lead  is  generally  the  most  important  source 
of  occupational  lead  absorption.  You  can  also 
absorb  lead  through  your  digestive  system  if 
lead  gets  info  your  mouth  and  is  swallowed. 
If  you  handle  food,  cigarettes,  chewing 
tobacco,  or  make-up  which  hav-e  lead  on 
them  or  handle  them  with  hands 
contaminated  with  lead,  this  will  contribute 
to  ingestion. 

A  significant  portion  of  the  load  that  you 
inhale  or  ingest  gets  into  your  blood  stream. 
Once  in  your  blood  stream,  lead  is  circulated 
throughout  your  body  and  stored  in  various 
organs  and  body  tissues.  .Some  of  this  lead  is 
quickly  filtered  out  of  your  body  and 
excreted,  but  some  remains  in  the  blood  and 
other  tissues.  As  exposure  to  lead  continues, 
the  amount  store.d  in  your  body  will  increase 
if  you  are  absorbing  more  lead  than  your 
body  is  excreting.  E-/en  though  you  nuiy  not 
be  aware  of  any  immediate  symptoms  of 
disease,  this  lead  stored  in  your  tissues  can 
be  slowly  causing  irreversible  damage,  first  to 
individual  cells,  then  to  your  organs  and 
whole  body  systems. 

B.  Effects  of  overexposure  to  leod—i  1 ) 
Short  term  (acute)  overexposure  Lead  is  a 
potent,  sy.'.temic  poison  that  serves  no  know  n 
useful  hinction  once  absorljcd  by  your  bodv. 
Taken  in  la.-ge  enou-gh  doses,  lead  can  kill 
you  in  a  matter  of  days.  A  condition  affecting 
Ihe  brain  called  acute  encephalopathy  may 
arise  which  develops  quirJtly  to  seizures, 
coma,  and  death  from  cardiorespiratory' 
arrest.  A  short  term  dose  of  lead  can  lead  to 
acute  encephalopathy.  Short  term 
occupational  exposures  of  ihis  magnitude  are 
highly  unusual,  but  not  i.mpossible.  Similar 
forms  of  encephalopathy  may,  however,  arise 
from  extended,  chronic  exposure  to  lower 
doses  of  lead.  There  is  no  sharp  dividing  line 
between  rapidly  developing  acute  effects  of 
lead,  and  chronic  effects  which  take  longer 
to  acquire.  Lead  adversely  affects  numerous 
bo<ly  systems,  and  causes  forms  of  health 
impairment  and  disease  which  arise  after 
periods  of  exposure  as  short  as  days  or  as 
long  as  Sfjveral  years. 


Ui  Lon^-:e;nn  (cfironicj  0Vf:rn\pos,jPf:. 
Chronic  overexposure  to  lead  may  result  in 
severe  damage  to  your  blood -forrning, 
nervous,  urinary  and  reprodtjclive  systems 
Some  common  sAmptoms  of  chronic 
overexposure  ir»rlude  loss  of  appetite, 
metallic  taste  in  the  mouth,  anxiety, 
constipation,  nausea,  pallor,  cxcessh-c 
tiredness,  weakness,  insomnia,  headache, 
ne-^-vous  irritability,  muscle  and  joint  pain  or 
soreness,  fine  tremors,  numbness,  dirziness, 
hyperactivity  and  colic  In  lead  colic  Ihere 
may  be  severe  abdominal  pain. 

Damage  lo  the  central  nervous  system  in 
general  and  the  brain  (encephalopathy)  in 
particular  is  one  of  the  most  severe  forms  of 
lead  poisjjniig.  The  most  se\ere,  of>en  fatal, 
form  of  encephalopathy  may  be  preceded  by 
vomiting,  a  feeling  of  dullness  progressing  to 
drowsiness  and  stupor,  poor  memory. 
restlessness,  irritability,  tremor,  and 
convulsions.  It  may  arise  suddenly  with  the 
onset  of  seizures,  followed  by  coma,  and 
death.  There  is  a  tendency  for  muscular 
weakness  to  develop  at  the  same  lime.  This 
weakness  m,iy  progress  to  paralysis  ftffen 
obsen-cd  as  a  characteristic  "wrist  drop"  or 
■fool  dnip"  and  is  a  manifestation  of  a 
disease  lo  the  nervous  system  called 
peripheral  neuropathy. 

(Chronic  overexposure  to  lead  also  results 
in  kidney  disease  with  few,  If  any.  symptoms 
appearing  until  extensive  and  most  likely 
permnnHnt  kidney  damage  has  occurrud. 
Routine  laboratory  tests  reveal  the  presence 
of  this  kidney  disease  only  after  about  two- 
thirds  of  kidney  function  is  lost.  When  o%ert 
syniptoms  of  urinary  dysfunction  arise,  it  is 
often  IfKj  late  lo  correct  or  prevent  worsening 
conditions,  and  progression  to  kidney 
dialysis  or  death  is  possible. 

riironic  overexposure  to  lead  impairs  the 
n-pmduclive  systems  of  both  n>cn  and 
women.  Overexposure  to  lead  may  result  in 
decrea,sed  sex  drive,  impotence  and  slerihty 
in  men.  Load  can  alter  the  structure  of  sperm 
cells  raising  the  risk  of  birth  defects.  There 
is  evidence  of  miscarriage  and  stillbirth  in 
women  whoso  husbands  were  exposed  to 
lead  or  who  were  exposed  to  lead 
Ihem.sclvns.  Lead  exposure  also  may  result  in 
decreased  f(?rtility,  and  abnormal  menstrual 
cycles  in  women.  The  cotirse  of  pregnancy 
may  Ik?  atlversely  affected  by  exposure  lo 
leaii  sin(»  lead  crosses  the  placental  barrier 
and  puses  risks  lo  developing  ftJtuses. 
Children  born  of  parents  either  one  of  whom 
were  exposed  lo  excess  lead  levels  art?  more 
likely  lo  have  birth  defects,  mental 
retardation,  behavioral  disorders  or  die 
during  the  first  year  of  childhood. 

Overexposure  to  lead  also  disrupts  the 
blood-forming  system  resulting  in  decreased 
hemoglobin  (the  substance  in  the  blood  thai 
carries  oxygen  to  the  cells)  and  ultimately 
anemia.  Anemia  is  characterized  by 
weakness,  pallor  and  fatigability  as  a  result 
of  decnMs<!d  oxygen  carrying  capacity  in  the 
blood. 

(3)  Health  protection  goals  of  the  standard 
i'rcvention  of  adverse  health  effects  for  most 
workers  from  exposure  lo  lead  throughout  a 
working  lifetime  requires  that  worker  blood 
lead  (PtiB)  levels  be  maintained  »l  or  below 
forty  micrograms  per  one  hundred  grams  of 
whole  blood  (40  Mg/lOQg).  The  blood  lead 
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levels  of  workers  (botn  male  and  female 
workers)  who  Intend  to  have  children  should 
be  maintained  below  30  Hg/100g  to  minimize 
adverse  reproductive  health  effects  to  the 
parents  and  to  the  developing  fetus. 

The  measurement  of  your  blood  lead  level 
IS  the  most  useful  indicator  of  the  amount  of 
load  being  absorbed  by  your  body.  Blood  lead 
levels  (PbB)  are  most  of^en  reported  in  units 
of  milligrams  (mgj  or  micrograms  (ng)  of  lead 
(1  mg=1000  M«)  per  100  grams  (lOOg).  100 
milliters  (100  ml)  or  deciliter  (dl)  of  blood. 
These  three  units  are  essentially  the  same. 
Sometime  PbB's  are  expressed  in  the  form  of 
mg%  or  >ig%.  This  is  a  shorthand  notation  for 
lOOg,  100  ml.  or  dl. 

PbB  measureme.its  show  the  amount  of 
lead  circulating  in  your  blood  stream,  but  do 
not  give  any  information  about  the  amount  of 
lead  stored  in  ycjr  various  tissues.  PbB 
measurements  merely  show  current 
absorption  of  lead,  not  the  effect  that  lead  is 
havmg  on  your  Ixxiy  or  the  effects  that  past 
lead  exposure  may  have  already  caused.  Past 
rrscarch  into  lead-related  diseases,  however, 
has  focused  heavily  on  associations  between 
PbBs  and  various  diseases.  As  a  result,  your 
PbB  is  an  important  indicator  of  the 
likelihood  that  you  will  gradually  acquire  a 
load-related  health  impairment  or  disease. 

Once  your  blood  lead  level  climbs  above 
40  tig/lOOg.  your  risk  of  disease  increases. 
There  is  a  wide  variability  of  individual 
response  to  lead,  thus  it  is  difficult  to  say  that 
a  particular  PbB  in  a  given  person  will  cause 
a  particular  effect.  Studies  have  associated 
fatal  encephalopathy  with  PbBs  as  low  as  150 
wg/lOOg.  Other  studies  have  shown  other 
forms  of  diseases  in  some  workers  with  PbBs 
well  below  80  )ig/100g.  Your  PbB  is  a  crucial 
indicator  of  the  risks  to  your  health,  but  one 
other  factor  is  also  extremely  imfxirtant.  This 
factor  is  the  length  of  time  you  have  had 
elevated  PbBs.  The  longer  you  have  an 
elevated  !'l;B  the  greater  the  risk  that  large 
quani;tu  s  ni  ,c,id  are  being  gradually  stored 
in  your  organs  and  tissues  (body  burden). 
The  greater  your  overall  body  burden,  the 
greater  the  chances  of  substantial  ptirmanent 
damage. 

The  best  way  to  prevent  all  forms  of  lead- 
related  impairments  and  diseases — both  short 
'erm  and  long  term-  is  to  maintain  your  PbB 
below  40  |ig/100g.  The  provisions  of  the 
standard  are  designed  with  this  end  in  mind 
Your  employer  has  prime  responsibility  to 
assure  that  the  provisions  of  the  standard  are 
complied  with  both  by  the  company  and  by 
individual  workers.  You  as  a  worker, 
however,  also  have  a  responsibility  to  assist 
your  employer  in  complying  with  the 
standard.  You  can  play  a  key  role  in 
protecting  your  own  health  by  learning  about 
the  lead  hazards  and  their  control,  learning 
what  the  standard  requires,  following  the 
standard  where  it  governs  your  own  actions, 
and  seeing  that  your  employer  complies  with 
provisions  governing  his  actions. 

(4)  Reporting  signs  and  symptoms  of  health 
problems.  You  should  immediately  notify 
your  employer  if  you  develop  signs  or 
symptoms  associated  with  lead  poisoning  or 
if  you  desire  medical  advice  concerning  the 
effects  of  current  or  past  exposure  to  lead  on 
your  ability  to  have  a  healthy  child.  You 
should  also  notify  your  employer  if  you  have 


difficulty  breathing  during  a  respirator  fit  test 
or  while  wearing  a  respirator.  In  each  of  these 
cases  your  employer  must  make  available  to 
you  appropriate  medical  examinations  or 
consultations.  These  must  be  provided  at  no 
cost  tc  you  and  at  a  reasonable  time  and 
place. 

The  standard  contains  a  procedure 
whereby  you  can  obtain  a  second  opinion  by 
a  physician  of  your  choice  if  the  employer 
selected  the  initial  physician. 

AppendLx  B  to  §1915.1025— Employee 
Standard  Summary 

This  appendix  summarizes  key  provisions 
of  the  standard  that  you  as  a  worker  should 
become  familiar  with. 

/.  Permissible  Exposure  Limit  (pel) — 
paragraph  {cl 

The  standards  sets  a  permissible  exposure 
limit  (PEL)  of  fifty  micrograms  of  lead  per 
cubic  meter  of  air  (50  ng/m''].  averaged  over 
an  8-hour  work-day.  This  is  the  highest  level 
of  lead  in  air  to  which  you  may  be 
permissibly  exposed  over  an  8-hour  workday. 
Since  it  is  an  8-hour  average  it  permits  short 
exposures  abfjve  the  PEL  so  long  as  for  each 
8-hour  work  day  your  average  exposure  does 
not  exceed  the  PEL. 

This  standard  recognizes  that  your  daily 
exposure  to  lead  can  extend  beyond  a  typical 
Bhour  workday  as  the  result  of  overtime  or 
other  alterations  in  your  work  schedule.  To 
deal  with  this,  the  standard  contains  a 
formula  which  reduces  your  permissible 
exposure  when  you  are  exposed  more  than  8 
hours.  For  example,  if  you  are  exposed  to 
lead  for  10  hours  a  day,  the  maximum 
permitted  average  exposure  would  be  40  >ig/ 
m' 

//.  Exposure  Monitoring — paragraph  (d) 

If  lead  is  present  in  the  workplace  where 
you  work  in  any  quantity,  your  employer  is 
required  to  make  an  initial  determination  of 
whether  the  action  level  is  exceeded  for  any 
employee.  This  initial  d«!termination  must 
include  instrument  monitoring  of  the  air  for 
the  presence  of  lead  and  must  cover  the 
exposure  of  a  representative  number  of 
employees  who  are  reasonably  believed  to 
have  the  highest  exposure  levels.  If  your 
employer  has  conducted  appropriate  air 
sampling  for  lead  in  the  past  year  he  may  use 
these  results.  If  there  have  been  any 
employee  complaints  of  symptoms  which 
may  be  attributable  to  exposure  to  lead  or  if 
there  is  any  other  information  or  observations 
which  would  indicate  employee  exposure  to 
lead,  this  must  also  be  considered  as  part  of 
the  initial  dutermination.  This  initial 
determination  must  have  been  completed  by 
March  31,  1979.  If  this  initial  determination 
shows  that  a  reasonable  possibility  exists  that 
ony  employee  may  be  exposed,  without 
regard  to  respirators,  over  the  action  level  (30 
>ig/m')  your  employer  mu.st  set  up  an  air 
monitoring  program  to  determine  the 
exposure  level  of  every  employee  exposed  to 
lead  at  your  workplace. 

In  canning  out  this  air  monitoring 
program,  your  employer  is  not  required  to 
monitor  the  exposure  of  every  employee,  but 
he  must  monitor  a  representative  number  of 
employees  and  job  types.  Enough  sampling 
must  be  done  to  enable  each  employee's 


exposure  level  to  be  reasonably  represented 
by  at  least  one  full  shift  (at  least  7  hours)  air 
sample.  In  addition,  these  air  samples  must 
be  taken  under  conditions  which  represent 
each  employee's  regular,  daily  exposure  to 
lead.  All  initial  exposure  monitoring  must 
have  been  completed  by  May  30,  1979. 

If  you  are  exposed  to  lead  and  air  sampling 
is  performed,  your  employer  is  required  to 
quickly  notify  you  in  writing  of  air 
monitoring  results  which  represent  your 
exposure.  If  the  results  indicate  your 
exposure  exceeds  the  PEL  (without  regard  to 
your  use  of  respirators),  then  your  employer 
must  also  notify  you  of  this  in  writing,  and 
provide  you  with  a  description  of  the 
corrective  action  that  will  be  taken  to  reduci! 
your  expfisure. 

Your  exposure  must  be  rechecked  by 
monitoring  every  six  months  if  your  exposure 
is  over  the  action  level  but  below  the  PEL. 
Air  monitoring  must  be  repeated  every  3 
months  if  you  are  exposed  over  the  PEL. 
Your  cm|)l(iyer  may  discontinue  monitoring 
for  you  if  2  consecutive  measurements,  taken 
at  least  two  weeks  apart,  are  below  the  action 
level.  However,  whenever  there  is  a 
production.  pro<;ess,  control,  or  personnel 
change  at  your  workplace  which  may  result 
in  new  or  additional  exposure  to  lead,  or 
whenever  there  is  any  other  reason  to  suspect 
a  change  which  may  result  in  new  or 
additional  exposure  to  lead,  your  employer 
must  perform  additional  monitoring. 

///.  Methods  of  Compliance — paragraph  (cl 

Your  employer  is  required  to  assure  that  no 
employee  is  exposed  to  lead  in  excess  of  the 
PEL.  The  standard  establishes  a  priority  of 
methods  to  be  used  to  meet  the  PEL. 

IV  Pespiratory  Protection — paragraph  (fl 

Your  employer  is  required  to  provide  and 
assure  your  use  of  respirators  when  your 
exposure  to  lead  is  not  controlled  below  the 
PEL  by  other  means.  The  employer  must  pay 
the  cost  of  the  respirator.  Whenever  you 
request  one,  your  employer  is  also  required 
to  provide  you  a  respirator  even  if  your  air 
exposure  level  does  not  exceed  the  PEL.  You 
might  desire  a  respirator  when,  for  example, 
you  have  received  medical  advice  that  your 
lead  absorption  should  be  decreased.  Or,  you 
may  intend  to  have  children  in  the  near 
future,  and  want  to  reduce  the  level  of  lead 
in  your  body  to  minimize  adverse 
reproductive  effects.  While  respirators  are  the 
least  satisfactory  means  of  controlling  your 
exposure,  they  are  capable  of  providing 
significant  protection  if  properly  chosen, 
fitted,  worn,  cleaned,  maintained,  and 
replaced  when  they  stop  providing  adequate 
protection. 

Your  employer  is  required  to  select 
respirators  from  the  seven  types  listed  in 
Table  II  of  the  Respiratory  Protection  section 
of  the  standard.  Any  respirator  chosen  must 
be  approved  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  or  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH).  This  respirator  selection  table  will 
enable  your  employer  to  choose  a  type  of 
respirator  which  will  give  you  a  proper 
amount  of  protection  ba.scd  on  your  airbornr; 
lead  exposure.  Your  employer  may  select  a 
type  of  respirator  that  provides  greater 
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protection  than  that  required  by  the  standard; 
that  is,  one  recommended  for  a  higher 
concentration  of  lead  than  is  present  in  your 
workplace.  For  example,  a  powered  air 
purifying  respirator  (PAPR)  is  much  more 
protective  than  a  typical  negative  pressure 
respirator,  and  may  also  be  more  comfortable 
to  wear.  A  PAPR  has  a  filter,  cartridge  or 
canister  to  plean  the  air,  and  a  power  source 
which  continuously  blows  filtered  air  into 
your  breathing  zone.  Your  employer  might 
make  a  PAPR  available  to  you  to  ease  the 
burden  of  having  to  wear  a  respirator  for  long 
periods  of  time.  The  standard  provides  that 
you  can  obtain  a  PAPR  upon  request. 

Your  employer  must  also  start  a 
Respiratory  Protection  Program.  This 
program  must  include  written  procedures  for 
the  proper  selection,  use,  cleaning,  storage, 
and  maintenance  of  respirators. 

Your  employer  must  a.ssure  that  your 
respirator  facepiece  fits  properly.  Proper  fit  of 
a  respirator  facepiece  is  critical.  Obtaining  a 
proper  fit  on  each  employee  may  require 
your  employer  to  make  available  two  or  three 
different  mask  types.  In  order  to  assure  that 
your  respirator  fits  properly  and  that 
facepiece  leakage  is  minimized,  beginning  on 
November  12, 1982,  your  employer  must  give 
you  either  a  qualitative  fit  test  in  accordance 
with  Appendix  D  of  the  standard  or  a 
quantitative  fit  test  if  you  use  a  negative 
pressure  respirator.  Any  respirator  which  has 
a  filter,  cartridge  or  canister  which  cleans  the 
work  room  air  before  you  breathe  it  and 
which  requires  the  force  of  your  inhalation 
to  draw  air  thru  the  filtering  element  is  a 
negative  pressure  respirator.  A  positive 
pressure  respirator  supplies  air  to  you 
directly.  A  quantitative  fit  test  uses  a 
sophisticated  machine  to  measure  the 
amount,  if  any,  of  test  material  that  leaks  into 
the  facepiece  of  your  respirator. 

You  must  also  receive  from  your  employer 
proper  training  in  the  use  of  respirators.  Your 
employer  is  required  to  teach  you  how  to 
wear  a  respirator,  to  know  why  it  is  needed, 
and  to  understand  its  limitations. 

Until  March  1, 1980,  your  employer  must 
test  the  effectiveness  of  your  negative 
pressure  respirator  initially  and  at  least  every 
six  months  thereafter  with  a  "qualitative  fit 
test."  In  this  test,  the  fit  of  the  facepiece  is 
checked  by  seeing  if  you  can  smell  a 
substance  placed  outside  the  respirator.  If 
you  can.  there  is  appreciable  leakage  where 
the  facepiece  meets  your  face. 

The  standard  provides  that  if  your 
respirator  uses  filter  elements,  you  must  be 
given  an  opportunity  to  change  the  filter 
elements  whenever  an  increase  in  breathing 
resistance  is  detected.  You  also  must  be 
permitted  to  periodically  leave  your  work 
area  to  wash  your  face  and  respirator 
facepiece  whenever  necessary  to  prevent  skin 
irritation.  If  you  ever  have  difficulty  in 
breathing  during  a  fit  test  or  while  using  a 
respirator,  your  employer  must  make  a 
medical  examination  available  to  you  to 
determine  whether  you  can  safely  wear  a 
respirator.  The  result  of  this  examination 
may  be  to  give  you  a  positive  pressure 
respirator  (which  reduces  breathing 
resistance)  or  to  provide  alternative  means  of 
protection. 


v.  Protective  Work  Clothing  and 
Equipment — paragraph  (gj 

If  you  are  exposed  to  lead  above  the  PEL, 
or  if  you  are  exposed  to  lead  compounds 
such  as  lead  arsenate  or  lead  azide  which  can 
cause  skin  and  eye  irritation,  your  employer 
must  provide  you  with  protective  work 
clothing  and  equipment  appropriate  for  the 
hazard.  If  work  clothing  is  provided,  it  must 
be  provided  in  a  clean  and  dry  condition  at 
least  weekly,  and  daily  if  your  airborne 
exposure  to  lead  is  greater  than  200  jig/m'. 
Appropriate  protective  work  clothing  and 
equipment  can  include  coveralls  or  similar 
full-body  work  clothing,  gloves,  hats,  shoes 
or  disposable  shoe  coverlets,  and  face  shields 
or  vented  goggles.  Your  employer  is  required 
to  provide  all  such  equipment  at  no  cost  to 
you.  He  is  responsible  for  providing  repairs 
and  replacement  as  necessary,  and  also  is 
responsible  for  the  cleaning,  laundering  or 
disposal  of  protective  clothing  and 
equipment.  Contaminated  work  clothing  or 
equipment  must  be  removed  in  change  rooms 
and  not  worn  home  or  you  will  extend  your 
exposure  and  exfwse  your  family  since  lead 
from  your  clothing  can  accumulate  in  your 
house,  car.  etc.  Contaminated  clothing  which 
is  to  be  cleaned,  laundered  or  disposed  of 
must  be  placed  in  closed  containers  in  the 
change  room.  At  no  time  may  lead  be 
removed  from  protective  clothing  or 
equipment  by  any  means  which  disperses 
lead  into  the  workroom  air. 

VI.  Housekeeping— paragraph  (hj 
Your  employer  must  establish  a 
housekeeping  program  sufficient  to  maintain 
all  surfaces  as  free  as  practicable  of 
accumulations  of  lead  dust.  Vacuuming  is  the 
preferred  method  of  meeting  this 
requirement,  and  the  use  of  compressed  air 
to  clean  floors  and  other  surfaces  is 
absolutely  prohibited.  Dry  or  wet  sweeping, 
shoveling,  or  brushing  may  not  be  used 
except  where  vaccuming  or  other  equally 
effective  methods  have  been  tried  and  do  not 
work.  Vacuums  must  be  used  and  emptied  in 
a  manner  which  minimizes  the  reentry  of 
lead  info  the  workplace. 

VJl.  Hygiene  Facilities  and  Practices- 
paragraph  (i) 

The  standard  requires  that  change  rooms, 
showers,  and  filtered  air  lunchrooms  be 
constructed  and  made  available  to  workers 
exposed  to  lead  above  the  PEL.  When  the 
PEL  is  exceeded  the  employer  must  assure 
that  food  and  beverage  is  not  prese.it  or 
consumed,  tobacco  products  are  not  present 
or  used,  and  cosmetics  are  not  applied, 
except  in  these  facilities.  Change  rooms, 
showers,  and  lunchrooms,  must  be  used  by 
workers  exposed  in  excess  of  the  PEL.  After 
showering,  no  clothing  or  equipment  worn 
during  the  shift  may  be  worn  home,  and  this 
includes  shoes  and  underwear.  Your  own 
clothing  worn  during  the  shift  should  be 
carried  home  and  cleaned  carefully  so  that  it 
does  not  contaminate  your  home. 
Lunchrooms  may  not  be  entered  with 
protective  clothing  or  equipment  unless 
surface  dust  has  been  removed  by 
vacuuming,  downdraft  booth,  or  other 
cleaning  method.  Finally,  workers  exposed 
above  the  PEL  must  wash  both  their  hands 


and  faces  prior  to  eating,  drinking,  smoking 
or  applying  cosmetics. 

All  of  the  facilities  and  hygiene  practices 
just  discussed  are  essential  to  minimize 
additional  sources  of  lead  absorption  from 
inhalation  or  ingestion  of  lead  that  may 
accumulate  on  you,  your  clothes,  or  your 
possessions.  Strict  compliance  with  these 
provisions  can  virtually  eliminate  several 
sources  of  lead  exposure  which  significantly 
contribute  to  excessive  lead  absorption. 

VIII.  Medical  Surveillance — paragraph  Ij) 

The  medical  surveillance  program  is  part 
of  the  standard's  comprehensive  approach  to 
the  prevention  of  lead-related  disease.  Its 
purpose  is  to  supplement  the  main  thrust  of 
the  standard  which  is  aimed  at  minimizing 
airborne  concentrations  of  lead  and  sources 
of  ingestion.  Only  medical  surveillance  can 
determine  if  the  other  provisions  of  the 
standard  have  affectively  protected  you  as  an 
individual.  Compliance  with  the  standard's 
provision  will  protect  most  workers  from  the 
adverse  effects  of  lead  exposure,  but  may  not 
be  satisfactory  to  protect  individual  workers 
(1 )  who  have  high  body  burdens  of  lead 
acquired  over  past  years.  (2)  who  have 
additional  uncontrolled  sources  of  non- 
occupational lead  exposure.  (3)  who  exhibit 
unusual  variations  in  lead  absorption  rates, 
or  (4)  who  have  specific  non-work  related 
medical  conditions  which  could  be 
aggravated  by  lead  exposure  (e.g.,  renal 
disease,  anemia).  In  addition,  control  systems 
may  fail,  or  hygiene  and  respirator  programs 
may  be  inadequate.  Periodic  medical 
surveillance  of  individual  workers  will  help 
detect  those  failures.  Medical  surveillance 
will  also  be  important  to  protect  your 
reproductive  ability — regardless  of  whether 
you  are  a  man  or  woman. 

All  medical  surveillance  required  by  the 
standard  must  be  performed  by  or  under  the 
supervision  of  a  licensed  physician.  The 
employer  must  provide  required  medical 
surveillance  without  cost  to  employees  and 
at  a  reasonable  time  and  place.  The 
standard's  medical  surveillance  program  has 
two  parts-periodic  biological  monitoring  and 
medical  examinations. 

Your  employer's  obligation  to  offer  you 
medical  surveillance  is  triggered  by  the 
results  of  the  air  monitoring  program. 
Medical  surveillance  must  be  made  available 
to  all  employees  who  are  exposed  in  excess 
of  the  action  level  for  more  than  30  days  a 
year.  The  initial  phase  of  the  medical 
surveillance  program,  which  includes  blood 
lead  level  tests  and  medical  examinations, 
must  be  completed  for  all  covered  employees 
no  later  than  August  28. 1979.  Priority  wi'thin 
this  first  round  of  medical  surveillance  must 
be  given  to  employees  whom  the  employer 
believes  to  be  at  greatest  risk  from  continued 
exposure  (for  example,  those  with  the  longest 
prior  exposure  to  lead,  or  those  with  the 
highest  current  exposure).  Thereafter,  the 
employer  must  periodically  make  medical 
surveillance— both  biological  monitoring  and 
medical  examinations — available  to  all 
covered  employees. 

Biological  monitoring  under  the  standard 
consists  of  blood  lead  level  (PbB)  and  zinc 
protoporphyrin  tests  at  least  every  6  months 
after  the  initial  PbB  test.  A  zinc 
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protoporphyrin  (ZPP)  test  is  i  very  useful 
blood  test  which  measures  an  effect  of  lead 
on  your  body.  Thus  bioiogical  monitoring 
under  the  standard  is  currently  limited  to 
PbB  testing.  If  a  worker's  PbB  exceeds  40  ng/ 
lOOg  the  monitoring  frequency  must  be 
increased  from  every  6  monthi  to  at  least 
every  2  months  and  not  reduced  until  two 
consecutive  PbBs  indicate  a  blood  lead  level 
below  40  ^g/lOOg  Each  time  your  PbB  is 
determined  to  be  over  40  ng/lOOg,  your 
employer  must  notify  you  of  this  in  writing 
with;-:  '"vp  w'i'-k;ng  days  of  his  receipt  of  the 
test  res.i  ts  Tv  °mpioyer  must  also  inform 
you  that  ': f  s' '.::  lard  requires  tpmporary 
medical  r<\':ir'.  ^  wi'h  economic  protection 
\«.hen  your  t'bB  exceeds  certain  criteria.  (See 
Discussion  of  Medical  Removal  Protection — 
fa.-agraph  (k).)  During  the  first  year  of  the 
standard,  this  removal  criterion  is  80  (ig/ 
lOOg.  Anytime  your  PbB  exceeds  80  jig/lOOg 
your  employer  must  make  available  to  you  a 
prompt  follow-up  PtB  test  to  ascertain  your 
PbB.  If  the  two  tests  both  exceed  80  ^g/100g 
and  you  are  tempiorarily  removed,  then  your 
employer  must  make  successive  PbB  tests 
available  to  you  on  ■  monthly  basis  during 
the  period  of  your  removal. 

Medical  examinations  beyond  the  initial 
one  must  be  made  available  on  an  annual 
basis  if  your  blood  lead  level  exceeds  40  >ig/ 
lOOg  at  any  time  during  the  preceding  year. 
The  initial  examination  will  provide 
information  to  establish  a  baseline  to  which 
subsequent  data  can  be  compared.  An  initial 
medical  examination  must  also  be  made 
available  (prior  to  assignment)  for  each 
employee  being  assigned  for  the  first  time  to 
an  area  where  the  airborne  concentration  of 
lead  equals  or  exceeds  the  action  level.  In 
addition,  a  medical  examination  or 
consultation  must  be  made  available  as  soon 
as  possible  if  you  notify  your  employer  that 
you  are  experiencing  signs  or  symptoms 
commonly  associated  with  lead  poisoning  or 
that  you  have  difficulty  breathing  while 
wearing  a  respirator  or  during  a  respirator  fit 
test.  You  must  also  be  provided  a  medical 
examination  or  consultation  if  you  notity 
your  employer  that  you  desire  medical 
advice  concerning  the  effects  of  current  or 
past  exposure  to  lead  on  your  ability  to 
procreate  a  healthy  child. 

Finally,  appropriate  follow-up  medical 
examinations  or  consultations  may  also  be 
provided  for  employees  who  have  been 
temporarily  removed  from  exposure  under 
the  medical  removal  protection  provisions  of 
the  standard.  (See  Part  IX,  below.) 

The  standard  specifies  the  minimum 
content  of  pre-assignment  and  annual 
medical  examinations.  The  content  of  other 
types  of  medical  examinations  and 
consultations  is  left  up  to  the  sound 
discretion  of  the  examining  physician.  Pre- 
assignment  and  annual  medical  examinations 
must  include  (1)  a  detailed  work  history  and 
medical  history,  (2)  a  thorough  physical 
examination,  and  (3)  a  series  of  laboratory 
tests  designed  to  check  your  blood  chemistry 
and  your  kidney  function.  In  addition,  at  any 
time  upon  your  request,  a  laboratory 
evaluation  of  male  fertility  will  be  made 
(microscopic  examination  of  a  sperm 
sample),  or  a  pregnancy  test  will  be  given. 

The  standard  (kies  not  require  that  you 
participate  in  any  of  the  medical  procedures. 


tests,  etc.  which  your  employer  is  required  to 
make  available  to  you.  Medical  surveillance 
can,  however,  play  a  very  important  nale  in 
protecting  your  health.  You  are  strongly 
encouraged,  therefore,  to  participate  in  a 
meaningful  fashion.  The  standard  contains  a 
multiple  physician  review  mechanism  which 
would  give  you  a  chance  to  have  a  ph)'sician 
of  your  choice  directly  participate  in  the 
medical  surveillance  program.  If  you  were 
dissatisfied  with  an  examination  by  a 
physician  chosen  by  your  employer,  you 
could  select  a  second  physician  to  conduct 
an  independent  analysis.  The  two  doctors 
would  attempt  to  resolve  any  differences  of 
opinion,  and  select  a  third  physician  to 
resolve  any  firm  dispute.  Generally  your 
employer  will  choose  the  physician  who 
conducts  medical  surveillance  under  the  lead 
standard — unless  you  and  your  employer  can 
agree  on  the  choice  of  a  physician  or 
physicians.  Some  companies  and  unions 
have  agreed  in  advance,  for  example,  to  use 
certain  independent  medical  laboratories  or 
pianels  of  physicians.  Any  of  these 
arrangements  are  acceptable  so  long  as 
required  medical  surveillance  is  made 
available  to  workers. 

The  standard  requires  your  employer  to 
provide  certain  information  to  a  physician  to 
aid  in  his  or  her  examination  of  you.  This 
information  includes  (1)  the  standard  and  its 
appendices,  (2)  a  description  of  your  duties 
as  they  relate  to  lead  exposure,  (3)  your 
exposure  level,  (4)  a  description  of  personal 
protective  equipment  you  wear,  (5)  prior 
blood  lead  level  results,  and  (6)  prior  written 
medical  opinions  concerning  you  that  the 
employer  has.  Af^er  a  medical  examination  or 
consultation  the  physician  must  prepare  a 
written  report  which  must  contain  (1)  the 
physician's  opinion  as  to  whether  you  have 
any  medical  condition  which  places  you  at 
increased  risk  of  material  impainnent  to 
health  from  exposure  to  lead.  (2)  any 
recommended  special  protective  measures  to 
be  provided  to  you,  (3)  any  blood  lead  level 
determinations,  and  (4)  any  recommended 
limitation  on  your  use  of  respirators.  This 
last  element  must  include  a  determination  of 
whether  you  can  wear  a  powered  air 
purifying  respirator  (PAPR)  if  you  are  found 
unable  to  wear  a  negative  pressure  respirator. 

The  medical  surveillance  program  of  the 
lead  standard  may  at  some  point  in  time 
serve  to  notify  certain  workers  that  they  have 
acquired  a  disease  or  other  adverse  medical 
condition  as  a  result  of  occupational  lead 
exposure.  If  this  is  true,  these  workers  might 
have  legal  rights  lo  comjiensation  from 
public  agencies,  their  employers,  firms  that 
supply  hazardous  products  to  their 
employers,  or  other  persons.  Some  states 
have  laws,  including  worker  compensation 
laws,  that  disallow  a  worker  who  learns  of  a 
job-related  health  impairment  to  sue,  unless 
the  worker  sues  within  a  short  period  of  time 
after  learning  of  the  impairment.  (This  period 
of  time  may  be  a  matter  of  months  or  years) 
An  attorney  can  be  consulted  about  these 
possibilities.  It  should  be  stressed  that  OSHA 
is  in  no  way  trying  to  either  encourage  or 
discourage  claims  or  lawsuits.  However, 
since  results  of  the  standard's  medical 
surveillance  program  can  significantly  affect 
the  legal  remedies  of  a  worker  who  has 


acquired  a  job-related  disease  or  impairment, 
it  is  proper  for  OSHA  to  make  you  aware  of 
this. 

The  medical  surveillance  section  of  the 
standard  also  contains  provisions  dealing 
with  chelation.  Chelation  is  the  use  of  certain 
drugs  (administered  in  pill  form  or  injected 
into  the  body)  to  reduce  the  amount  of  lead 
absorbed  in  body  tissues.  Experience 
accumulated  by  the  medical  and  scientific 
communities  has  largely  confirmed  the 
effectiveness  of  this  type  of  therapy  for  the 
treatment  of  very  severe  lead  poisoning.  On 
the  other  hand,  it  has  also  been  established 
that  there  can  be  a  long  list  of  extremely 
harmful  side  effects  associated  with  the  use 
of  chelating  agents.  The  medical  community 
has  balanced  the  advantages  and 
disadvantages  resulting  from  the  use  of 
chelating  agents  in  various  circumstances 
and  has  established  when  the  use  of  these 
agents  is  acceptable.  The  standard  includes 
these  accepted  limitations  due  to  a  history  of 
abuse  of  chelation  therapy  by  some  lead 
companies.  The  most  widely  used  chelating 
agents  are  calcium  disodium  EDTA,  (Ca  Na: 
EDTA),  Calcium  Disodium  Versenate 
(Versenate),  and  d-penicillamine 
(pencillamine  or  Cupramine). 

The  standard  prohibits  "prophylactic 
chelation"  of  any  employee  by  any  person 
the  employer  retains,  supervises  or  controls. 
"Prophylactic  chelation"  is  the  routine  use  of 
chelating  or  similarly  acting  drugs  to  prevent 
elevated  blood  levels  in  workers  who  are 
occupationally  exposed  to  lead,  or  the  use  of 
these  drugs  to  rouOne/y  lower  blood  lead 
levels  to  predesignated  concentrations 
believed  to  be  'safe'.  It  should  be  emphasized 
that  where  an  employer  takes  a  worker  who 
has  no  symptoms  of  lead  poisoning  and  has 
chelation  carried  out  by  a  physician  (either 
inside  nr  outside  of  a  hospital)  solely  to 
reduce  the  worker's  blood  lead  level,  that 
will  generally  be  considered  prophylactic 
chelation.  The  use  of  a  hospital  and  a 
physician  does  not  mean  that  prophylactic: 
chelation  is  not  being  performed.  Routine 
chelation  to  prevent  increased  or  reduce 
current  blood  lead  levels  is  unacceptable 
whatever  the  setting. 

The  standard  allows  the  use  of 
"therapeutic"  or  "diagnostic"  chelation  if 
administered  under  the  supervision  of  a 
licensed  physician  in  a  clinical  setting  with 
thorough  and  appropriate  medical 
monitoring.  Therapeutic  cheldtion  responds 
to  severe  lead  poisoning  where  there  are 
marked  symptoms.  Diugnoslic  cheliition 
involved  giving  a  patient  a  dose  of  the  drug 
then  collecting  all  urine  excretod  for  some 
period  of  time  as  an  aid  to  the  diagnosis  of 
lead  poisoning. 

In  cases  where  the  examining  physician 
determines  that  chelation  is  appropriate,  you 
must  be  notified  in  writing  of  this  fact  before 
such  treatment.  This  will  inform  you  of  a 
potentially  harmful  treatment,  and  allow  you 
to  obtain  a  second  opinion. 

IX.  Medical  Removal  Protection— pamgniph 
Ik) 

Excessive  lead  absorption  subjects  you  to 
increased  risk  of  disease.  Medical  removal 
protection  (MRP)  is  a  moans  of  protecting 
you  when,  for  whatever  reasons,  other 
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methods,  such  as  engineering  controls,  work 
practices,  and  respirators,  have  failed  to 
provide  the  protection  you  need.  MRP 
involves  the  temproary  removal  of  a  worker 
from  his  or  her  regular  job  to  a  place  of 
significantly  lower  exposure  without  any  loss 
of  earnings,  seniority,  or  other  emplo>Tnent 
rights  or  benefits.  The  purpose  of  this 
program  is  to  cease  further  lead  absorption 
and  allow  your  body  to  naturally  excrete  lead 
which  has  previously  been  absorbed. 
Temporary  medical  removal  can  result  from 


an  elevated  blood  lead  level,  or  a  medical 
opinion.  Up  to  18  months  of  protection  is 
provided  as  a  result  of  either  form  of 
removal.  The  vast  majority  of  removed 
workers,  however,  will  return  to  their  former 
jobs  long  before  this  eighteen  month  period 
expires.  The  standard  contains  special 
provisions  to  deal  with  the  extraordinary  but 
possible  case  where  a  longterm  worker's 
blood  lead  level  does  not  adequately  decline 
during  eighteen  months  of  removal. 


During  the  fusi  y^-ai  ui  ir.f  v;dru:rtri:.  )]  yn-.r 

blood  lead  level  is  80  jtg/lOOg  or  above  you 
must  be  removed  from  any  exposure  where 
your  air  lead  level  without  a  respirator  would 
be  100  jig/m'  or  above.  If  you  are  removed 
from  your  normal  job  you  may  not  be 
returned  until  your  blood  lead  level  declines 
to  at  least  60  ^lg/100g.  These  criteria  for 
removal  and  return  will  change  according  to 
the  following  schedule: 


Removal  blood  lead  (ng-'lOO  g) 

Air  lead  (m^m') 

Return  blood  lead  (>!«/ 
100  g) 

AtterMar  1,  1980 

70  and  above 

^0  an(i  AhtovA 

At  or  below  50 
At  Of  below  40. 
Do 

After  Mar.  1,  1981  

60  and  above 

After  Mar.  1.  1983    

50  and  above  averaged  over  six 
months. 

*\n  anrl  AhAv/A 

You  may  also  be  removed  from  exposure 
even  if  your  blood  lead  levels  are  below  these 
criteria  if  a  final  medical  determination 
indicates  that  you  temporarily  need  reduced 
lead  exposure  for  medical  reasons.  If  the 
physician  who  is  implementing  your 
employers  medical  program  makes  a  final 
written  opinion  recommending  your  removal 
or  other  special  protective  measures,  your 
employer  must  implement  the  physician's 
recommendation.  If  you  are  removed  in  this 
manner,  you  may  only  be  returned  when  the 
doctor  indicates  that  it  is  safe  for  you  to  do 
so. 

The  standard  does  not  give  specific 
instructions  dealing  with  what  an  employer 
must  do  with  a  removed  worker.  Your  job 
assignment  upon  removal  is  a  matter  for  you, 
your  employer  and  your  union  (if  any)  to 
work  out  consistent  with  existing  procedures 
for  job  assignments.  Each  removal  must  be 
accomplished  in  a  manner  consistent  with 
existing  collective  bargaining  relationships. 
Your  employer  is  given  broad  discretion  to 
implement  temporary  removals  so  long  as  no 
attempt  is  made  to  override  existing 
agreements.  Similarly,  a  removed  worker  is 
provided  no  right  to  veto  an  employer's 
choice  which  satisfies  the  standard. 

In  most  cases,  employers  will  likely 
transfer  removed  employees  to  other  jobs 
with  sufficiently  low  lead  exposure. 
Alternatively,  a  worker's  hours  may  be 
reduced  so  that  the  time  weighted  average 
exposure  is  reduced,  or  he  or  she  may  be 
temporarily  laid  off  if  no  other  alternative  is 
feasible. 

In  all  of  these  situation,  MRP  benefits  must 
be  provided  during  the  f>eriod  of  removal — 
i  e.,  you  continue  to  receive  the  same 
earnings,  seniority,  and  other  rights  and 
benefits  you  would  have  had  if  you  had  not 
been  removed.  Earnings  includes  more  than 
just  your  base  wage;  it  includes  overtime, 
shift  differentials,  incentives,  and  other 
compensation  you  would  have  earned  if  you 
had  not  been  removed.  During  the  period  of 
removal  you  must  also  be  provided  with 
appropriate  follow-up  medical  surveillance. 
If  you  were  removed  because  your  blood  lead 
level  was  too  high,  you  must  be  provided 
with  a  monthly  blood  test.  If  a  medical 
opinion  caused  your  removal,  you  must  be 


provided  medical  tests  or  examinations  that 
^the  doctor  believes  to  be  appropriate.  If  you 
'do  not  participate  in  this  follow  up  medical 
surveillance,  you  may  lose  your  eligibility  for 
MRP  benefits. 

When  you  are  medically  eligible  to  return 
to  your  former  job,  your  employer  must 
return  you  to  your  "former  job  status."  This 
means  that  you  are  entitled  to  the  position, 
wages,  benefits,  etc.,  you  would  have  had  if 
you  had  not  been  removed.  If  you  would  still 
be  in  your  old  job  if  no  removal  had  occurred 
that  is  where  you  go  back.  If  not,  you  are 
returned  consistent  with  whatever  job 
assignment  discretion  your  employer  would 
have  had  if  no  removal  had  occurred.  MRP 
only  seeks  to  maintain  your  rights,  not 
expand  them  or  diminish  them. 

If  you  are  removed  under  MRP  and  you  are 
also  eligible  for  worker  compensation  or 
other  compensation  for  lost  wages,  your 
employer's  MRP  benefits  obligation  is 
reduced  by  the  amount  that  you  actually 
receive  from  these  other  sources.  This  is  also 
true  if  you  obtain  other  employment  during 
the  time  you  are  laid  off  with  MRP  benefits. 

The  standard  also  covers  situations  where 
an  employer  vo/u ntariiy  removes  a  worker 
from  exposure  to  lead  due  to  the  effects  of 
lead  on  the  employee's  medical  condition, 
even  though  the  standard  does  not  require 
removal.  In  these  situations  MRP  benefits 
must  still  be  provided  as  though  the  standard 
required  removal.  Finally,  it  is  important  to 
note  that  in  all  cases  where  removal  is 
required,  respirators  cannot  be  used  as  a 
substitute.  Respirators  may  be  used  before 
removal  becomes  necessary,  but  not  as  an 
alternative  to  a  transfer  to  a  low  exposure  job, 
or  to  a  lay-off  with  MRP  benefits. 

X.  Employee  Information  and  Training — 

paragraph  [1) 

Your  employer  is  required  to  provide  an 
information  and  training  program  for  all 
employees  exposed  to  lead  above  the  action 
level  or  who  may  suffer  skin  or  eye  irritation 
from  lead.  This  program  must  inform  these 
employees  of  the  specific  hazards  associated 
with  their  work  environment,  protective 
measures  which  can  be  taken,  the  danger  of 
lead  to  their  bodies  (including  their 
reproductive  systems),  and  their  rights  under 


the  standard.  In  addition  your  employer  must 
make  readily  available  to  all  employees, 
including  those  exposed  below  the  action 
level,  a  copy  of  the  standard  and  its 
appendices  and  must  distribute  to  all 
em.ployees  any  materials  provided  to  the 
employer  by  the  Occupational  Safety  and 
Health  Administration  (OSHA). 

Your  employer  is  required  to  complete  this 
training  program  for  all  employees  by  August ' 
28.  1979.  After  this  date,  all  new  employees 
must  be  trained  prior  to  initial  assignment  to 
areas  where  there  is  a  possibility  of  exposure 
over  the  action  level. 

This  training  program  must  also  be 
provided  at  least  annually  thereafter. 

XI.  Signs — paragraph  (m) 

The  standard  requires  that  the  following 

warning  sign  be  posted  in  work  areas  where 

the  exposure  to  lead  exceeds  the  PEL: 

WARNING 

LEAD  WORK  AREA 

NO  SMOKING  OR  EATING 

XII.  Recordkeeping — paragraph  (n) 

Your  employer  is  required  to  keep  all 
records  of  exposure  monitoring  for  airborne 
lead.  These  records  must  include  the  name 
and  job  classification  of  employees 
measured,  details  of  the  sampling  and 
analytic  techniques,  the  results  of  this 
sampling,  and  the  type  of  respiratory 
protection  being  worn  by  the  person 
sampled.  Your  employer  is  also  required  to 
keep  all  records  of  biological  monitoring  and 
medical  examination  results.  These  must 
include  the  names  of  the  employees,  the 
physician's  written  opinion,  and  a  copy  of 
the  results  of  the  examination.  All  of  the 
above  kinds  of  records  must  be  kept  for  40 
years,  or  for  at  least  20  years  after  your 
termination  of  employment,  whichever  is 
longer. 

Recordkeeping  is  also  required  if  you  are 
temporarily  removed  from  your  job  under  the 
medical  removal  protection  program.  This 
record  must  include  your  name  and  social 
security  number,  the  date  of  your  removal 
and  return,  how  the  removal  was  or  is  being 
accomplished,  and  whether  or  not  the  reason 
for  the  removal  was  an  elevated  blood  lead 
level.  Your  employer  is  required  to  keep  each 
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medical  removal  record  only  for  as  long  as 
the  duration  of  an  employee's  employment. 

The  standard  requires  that  if  you  request  to 
sec  or  copy  environmental  monitoring,  blood 
lead  level  monitoring,  or  medical  removal 
records,  they  must  be  made  available  to  you 
or  to  a  representative  that  you  authorize. 
Your  union  also  has  access  to  these  records. 
Medical  records  other  than  PbB"s  must  also 
be  provided  upon  request  to  you.  to  your 
physician  or  to  any  other  person  whom  you 
may  specifically  designate.  Your  union  does 
not  have  access  to  your  personal  medical 
records  unless  you  authorize  their  access. 

XIIl.  Obsenations  of  Monitoring — paragraph 
lol 

When  air  monitoring  for  lead  is  performed 
at  your  workplace  as  required  by  this 
standard,  your  employer  must  allow  you  or 
someone  you  designate  to  ad  as  an  observer 
of  the  monitoring.  Observers  are  entitled  to 
an  explanation  of  the  measurement 
procedure,  and  to  record  the  results  obtained. 
Since  results  will  not  normally  be  available 
at  the  time  of  the  monitoring,  observers  are 
entitled  to  record  or  receive  the  results  of  the 
monitoring  when  returned  by  the  laboratory. 
Your  employer  is  required  to  provide  the 
observer  with  any  personal  protective 
devices  required  to  be  worn  by  employees 
worik   -i;    n  ''^.f  r'M    -^t  is  being  monitored. 
The  e.T.piOyer  .':;^st  require  the  observer  to 
wear  all  such  equipment  and  to  comply  with 
all  other  applicable  safety  and  health 
procedures. 

XIVv.  Effective  Date — paragraph  (p) 

The  standard's  effective  data  is  March  1, 
1979,  and  employer  obligations  under  the 
standard  begin  to  come  into  effect  as  of  that 
date. 

XV.  For  Additional  Information 

A.  Copies  of  the  Standard  and  explanatory 
materials  can  be  obtained  free  of  charge  by 
calling  or  writing  the  OSHA  Office  of 
Publications,  Room  S-1212,  United  States 
Department  of  Labor,  Washington,  D.C. 
20210:  Telephone  (202)  523-6138.  The 
following  publications  are  available: 

1.  The  standard  and  summary  of  the 
statement  of  reasons  (preamble).  Federal 


Register,  Volume  43.  pp.  52952-53014, 
November  14. 1978. 

2  The  full  statement  of  reasons  (preamble) 
Federal  Register,  vol.  43,  pp.  54354-54509, 
November  21. 1978. 

3.  Partial  Administrative  Stay  and 
Corrections  to  the  standard,  (44  PR  5446- 
5448)  January  26, 1979. 

4.  Notice  of  the  Partial  Judicial  Stay  (44  FR 
14554-14555)  March  13, 1979. 

5.  Corrections  to  the  preamble  r-»,iijral 
Register,  vol.  44.  pp.  20680-20681.  April  6, 
1979. 

6.  Additional  correction  to  the  preamble 
concerning  the  construction  industry. 
Federal  Register,  vol.  44.  p.  50338,  August 
23,  1979. 

7.  Appendices  to  the  standard  (Appendices 
A.  B.  C).  Federal  Register,  Vol.  44.  pp. 
60980-60995,  October  23, 1979, 

8.  Corrections  to  appendices.  Federal 
Register,  Vol.  44,  68828.  November  30, 1979. 

9.  Revision  to  the  standard  and  additional 
appendices  (Appendices  D  and  E).  Federal 
Register,  Vol.  47.  pp  51117-51119. 
November  12,  1982. 

B.  Additional  information  about  the 
standard,  its  enforcement,  and  your 
employer's  compliance  can  be  obtained  from 
the  nearest  OSHA  Area  Office  listed  in  your 
telephone  directory  under  United  States 
Government/Department  of  Labor. 

Appendix  Clo  §  1915.1025— Medical 
Surveillance  Guidelines 

Introduction 

The  primary  purpose  of  the  Occupational 
Safety  and  Health  Act  of  1970  is  to  assure, 
so  far  as  possible,  safe  and  healthful  working 
conditions  for  every  working  man  and 
woman.  The  occupational  health  standard  for 
inorganic  lead'  was  promulgated  to  protect 
workers  exposed  to  inorganic  lead  including 
metallic  lead,  all  inorganic  lead  compounds 
and  organic  lead  soaps. 

Under  this  final  standard  in  effect  as  of 
March  1. 1979,  occupational  exposure  to 
inorganic  lead  is  to  be  limited  to  50  ^g/m' 
(micrograms  per  cubic  meter)  based  on  an  8 
hour  time-weighted  average  (TWA).  This 
level  of  exposure  eventually  must  be 
achieved  through  a  combination  of 
engineering,  v.ork  practice  and  other 


administrative  controls.  Periods  of  time 
ranging  from  1  to  10  years  are  provided  for 
different  industries  to  implement  these 
controls.  The  schedule  which  is  based  on 
individual  industry  considerations  is  given 
in  Table  1.  Until  these  controls  are  in  place, 
respirators  must  be  used  to  meet  the  50  ng/ 
m'  exposure  limit. 

The  standard  also  provides  for  a  program 
of  biological  monitoring  and  medical 
surveillance  for  all  employees  exposed  to 
levels  of  inorganic  lead  above  the  action  level 
of  30  jig/m'  (TWA)  for  more  than  30  days  per 
year. 

The  purpose  of  this  document  is  to  outline 
the  medical  surveillance  provisions  of  the 
standard  for  inorganic  lead,  and  to  provide 
further  information  to  the  physician 
regarding  the  examination  and  evaluation  of 
workers  exposed  to  inorganic  lead. 

Section  1  provides  a  detailed  description  of 
the  monitoring  procedure  including  the 
required  frequency  of  blood  testing  for 
exposed  workers,  provisions  for  medical 
removal  protection  (MRP),  the  recommended 
right  of  the  employee  to  a  second  medical 
opinion,  and  notification  and  recordkeeping 
requirements  of  the  employer.  A  discussion 
of  the  requirements  for  respirator  use  and 
respirator  monitoring  and  OSH.A's  position 
on  prophylactic  chelation  therapy  are  also 
included  in  this  section. 

Section  2  discusses  the  toxic  effects  and 
clinical  manifestations  of  lead  poisoning  and 
effects  of  lead  intoxication  on  enz\-matic 
pathways  in  heme  synthesis.  The  adverse 
effects  on  both  male  and  female  reproductive 
capacity  and  on  the  fetus  are  also  discussed. 

Section  3  outlines  the  recommended 
medical  evaluation  of  the  worker  exposed  to 
inorganic  lead  including  details  of  the 
medical  history,  physical  examination,  and   > 
recommended  laboratory  tests,  which  are 
based  on  the  toxic  effects  of  lead  as  discussed 
in  Section  2. 

Section  4  provides  detailed  information 
concerning  the  laboratory  tests  available  for 
the  monitoring  of  exp>osed  workers.  Included 
also  is  a  discussion  of  the  relative  value  of 
each  test  and  the  limitations  and  precautions 
which  are  necessary  in  the  interpretation  of 
the  laboratory  results. 


Table  1 


Pemnissible  airtjome  lead  levels  by  Industry  (ngi'm'j 


Effective  date 

Mar  1. 

f.'ar.  ^ 

f,'ar  % 

Mar.  1, 

Mar.  1, 

Mar.  1. 
1989 
(final) 

1979 

1980 

1981 

1982 

1984 

200 

200 

200 

100 

100 

50 

200 

200 

200 

100 

50 

50 

200 

200 

100 

100 

50 

50 

200 

100 

100 

100 

50 

50 

200 

200 

200 

100 

50 

50 

200 

50 

50 

50 

50 

50 

1.  Pnma,7  lead  production  

2  Secondary  lead  producton  

3.  Lead-acid  battery  manufact-jfing 

4.  Nonferrous  foondries 

5.  Lead  pigment  manufacturing  

6  All  other  industries  , 


'  Airtjome  levels  to  be  achieved  without  reliance  or  respirator  protection  through  a  combination  of  engineering,  work  practice  and  other 
admirostrac>«  controls.  While  these  controls  are  being  implemented  respirators  must  be  used  tc  meet  the  50  ng'm'  exposure  limit. 


UMI 


'  The  term  inorganic  l««d  used  throughout  the 
medical  surveillance  appendices  is  meant  to  be 


synonymous  with  the  definition  of  lead  set  forth  in 
the  standard. 
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/.  Medical  Surwillancb  jnd  Monitonng 
Requirements  for  Workers  Exposed  to 
Inorganic  Lead 

Under  the  occupational  health  standard  for 
inorganic  lead,  a  program  of  biological 
monitoring  and  medical  surveillance  is  to  be 
made  available  to  all  employees  exposed  to 
lead  above  the  action  level  of  30  >ig/m'  TWA 
for  more  than  30  days  each  year.  This 
program  consists  of  periodic  blood  sampling 
and  medical  evaluation  to  be  performed  on 
a  schedule  which  is  defined  by  previous 
laboratorj-  results,  worker  complaints  or 
concerns,  and  the  clinical  assessment  of  the 
examining  physician. 

Under  this  program,  the  blood  lead  level  of 
all  employees  who  are  exposed  to  lead  above 
the  action  level  of  30  ng/m'  is  to  be 
determined  at  least  every  six  months.  The 
frequency  is  increased  to  every  two  months 
for  employees  whose  last  blood  lead  level 
was  between  40  ng/100  g  whole  blood  and 
the  level  requiring  employee  medical 
removal  to  be  discussed  below.  For 


erTiployees  who  are  removed  from  exposure 
to  lead  due  to  an  elevated  blood  lead,  a  new 
blood  lead  level  must  be  measured  monthly. 
A  rinc  protoporphyrin  (ZPP)  measurement  is 
strongly  recommended  on  each  occasion  that 
a  blood  lead  level  measurement  is  made. 

An  annual  medical  examination  and 
consultation  performed  under  the  guidelines 
discussed  in  Section  3  is  to  be  made  available 
to  each  employee  for  whom  a  blood  test 
conducted  at  any  time  during  the  preceding 
12  months  indicated  a  blood  lead  level  at  or 
above  40  ng/100  g.  Also,  an  examination  is 
to  be  given  to  all  employees  prior  to  their 
assignment  to  an  area  in  which  airborne  lead 
concentrations  reach  or  exceed  the  action 
level.  In  addition,  a  medical  examination 
must  be  provided  as  soon  as  possible  after 
notification  by  an  employee  that  the 
employee  has  developed  signs  or  s^'mptoms 
commonly  associated  with  lead  intoxication, 
that  the  employee  desires  medical  advice 
regarding  lead  exposure  and  the  ability  to 
procreate  a  healthy  child,  or  that  the 


employee  has  demonstrated  difficulty  n, 
breathing  during  a  respirator  fitting  test  or 
during  respirator  use.  An  examination  is  also 
to  be  made  available  to  each  employee 
removed  from  exposure  to  lead  due  to  a  nsk 
of  sustaining  material  impairment  to  health, 
or  otherwise  limited  or  specially  protected 
pursuant  to  medical  recommendations. 

Results  of  biological  monitoring  or  the 
recommendations  of  an  examining  physician 
may  necessitate  removal  of  an  employee  from 
further  lead  exposure  pursuant  to  the 
standard's  medical  removal  protection  (MRP) 
program.  The  object  of  the  MRP  program  is 
to  provide  temporary  medical  removal  to 
workers  either  with  substantially  elevated 
blood  lead  levels  or  otherwise  at  risk  of 
sustaining  material  health  impairment  bom 
continued  substantial  exposure  to  lead.  The 
following  guidelines  which  are  summarized 
in  Table  2  were  created  under  the  standard 
for  the  temporary  removal  of  an  exposed 
employee  and  his  or  her  subsequent  return  to 
work  in  an  exposure  area. 


Table  2 


Effective  date 

Mar.  1. 

1979 

Mar.  1. 
1980 

Mar.  1, 
1981 

Mar.  1. 
1982 

Mar.  1.  1983  (final) 

"^    Biood  lead  lavel  requring  employee  medical 

^80  Jig/I  00 

^TOjigaoO  g 

260»iga00 

260M«nOO 

260)19^100  g  or  awrage  of  last  three 

removal.  (Level  must  be  confirmed  wtth  second 

g- 

g 

g 

blood  samples  or  all  blood  sample* 

follow-up  ";■■"■':   '•in  ••■^.~   '^■■"■■■•'  "A'c  aaaks  of 

ower  previous  6  months  (whichever 

first  repor,,. 

is  over  a  kinger  time  period)  is  50 
\lg^OO   g   or    greater   unless   last 
Wood  sample  is  40  ji^'lOO  g  or  less 

B.  Frequency  which  e-^  r-yees  ecosea  to  ac- 

tion level  of  lead  (30  WJ^n.'   T\VA)  must  have 

blood  lead  le\-el  checked  (ZPP  is  also  strongty  rec- 

ommended in  each  occasion  that  a  blood  lead  is 

obtained  ): 

1.  Las\  Wood  lead  level  less  '  a-  40  ji^'lOO 

Every  6 

Every  6 

Every  6 

Every  6 

Eve^  6  months. 

e 

months. 

months 

morflt\s. 

months. 

2.  Last  blood  lead  le-e   re%.--9-  43  jig/lOO  g 

Every  2 

Every  2 

Every  2 

Every  2 

Every  2  nwnths. 

and  le^•el  requiring  riedical  remo^-al  (see  A 

months. 

fTx>nths. 

months. 

months. 

above). 

3.  Employees  remove:   •-  •-    Boosure  to 

Every  1 

Every  1 

Every  1 

Every  1 

Every  1  month. 

lead  because  of  ar   b        *c  ;  lood  lead 

month. 

month. 

month. 

month. 

level. 

C.  Permissible  airbcra  ey^os..  >?  'n-- ■  •■■„■  v,-ork- 

100  ng'm'  8 

50  ng^m'  8 

30  jig'm'  8 

30  jig/m'  8 

30  \ig/m*  8  hr  TWA 

ers  removed  ''"-   wt.    ::,,e   ■     a'    e^r^/ated 

hr  TWA. 

hr  TWA. 

hr  TWA 

hrTV^'A 

blood  lead  leve.  iw:;r.:j;  •-■oa-:  !:;  -s-yj^^aXor 

protection). 

D.    Blood   iea::    '-.&     :'-'-' -.::    .*■■"    fi    s-cond 

<60  jig/lOO 

<50>tg/100 

<40  Ks^'lOO 

<40(i«/100 

<40  MglOO  g. 

blood  ana'-, ;.'5    a"  /. "  ?'""  e~'r.'ovf«e  ""?.  "'etum 

P- 

g- 

*:■ 

K 

to  work.  Perp   --n"  --;     ;j't-  *.•:•■:, j\  regard 

to  respirator  f-.  t._'  v-       ■  ;•-:  d,  i'-dustry  in 

Table  1. 

Note:  When  medical  opinion  indicates  that  an  employee  is  at  risk  of  matenal  inipairment  from  exposure  to  lead,  the  physician  can  remove  an 
employee  from  exposures  exceeding  the  action  level  (or  less)  or  recommend  special  pKOtective  measures  as  deemed  appropriate  and  necessary 
Medical  monitoring  during  the  mediwil  removal  period  can  be  more  stringent  than  noted  in  the  table  above  it  the  phys»ctan  so  specifies.  Return  to 
work  or  removal  of  limitaCons  and  speoal  protections  is  permitted  wt>en  the  physician  indicates  that  the  worker  is  no  longer  at  risk  of  material 
impairment. 


Under  the  standard's  ultimate  worker 
removal  criteria,  a  worker  is  to  be  removed 
from  any  work  having  any  eight  hour  T\AtA 
exposure  to  lead  of  30  ng  ni'  or  more 
whenever  either  of  the  following 
circumstances  apply:  (1)  a  blood  lead  level  of 
60  ng/100  g  or  greater  :s  obtained  and 


confirmed  by  a  second  follow-up  blood  lead 
level  performed  within  two  weeks  after  the 
employer  receives  the  results  of  the  first 
blood  sampling  test,  or  (2)  the  average  of  the 
previous  three  blood  lead  determinations  or 
the  average  of  all  blood  lead  determinations 
conducted  during  the  previous  six  months. 


whichever  encompasses  the  longest  time 
period,  equals  or  exceeds  50  ng/100  g,  unless 
the  last  blood  sample  indicates  a  blood  lead 
level  at  or  below  40  jig/100  g  in  which  case 
the  employee  need  not  be  removed.  Medical 
removal  is  to  continue  until  two  consecutive 
blood  lead  levels  are  40  ^g/lOO  g  or  less. 
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During  the  first  two  years  that  the  ultimate 
removal  criteria  are  bein^  phased  in,  the 
return  criteria  have  been  set  to  assure  that  a 
worker's  blood  lead  level  has  substantially 
declined  during  the  period  of  removal.  From 
March  1. 1979  to  March  1. 1980,  the  blood 
lead  level  requiring  employee  medical 
removal  is  80  ug/100  g.  Workers  found  to 
have  a  confirmed  blood  lead  at  this  level  or 
greater  need  only  be  removed  from  work 
having  a  daily  8  hour  TWA  exposure  to  lead 
at  or  above  100  |ig/m'.  Workers  so  removed 
are  to  be  returned  to  work  when  their  blood 
lead  levels  are  at  or  below  60  Mg/100  g  of 
whole  blood.  From  March  1, 1980  to  March 
1. 1981,  the  biood  lead  level  requiring 
medical  removal  is  70  ng/100  g.  During  this 
period  workers  need  only  be  removed  from 
)obs  having  a  daily  8  hour  TWA  exposure  to 
lead  at  or  above  50  ng/m'  and  are  to  be 
returned  to  work  when  a  level  of  50  jig/100 
g  is  achieved.  Beginning  March  1. 1981. 
return  depends  on  a  worker's  blood  lead 
level  declining  to  40  ug/100  g  of  whole  blood. 

As  part  of  the  standard,  the  employer  is 
required  to  notify  in  writing  each  employee 
whose  blood  lead  level  exceeds  40  jig/lOO  g. 
In  addition  each  such  employee  is  to  be 
informed  that  the  standard  requires  medical 
removal  with  MRP  benefits,  discussed  below, 
when  an  employee's  blood  lead  level  exceeds 
the  above  defined  limits. 

In  addition  to  the  above  blood  lead  level 
criteria,  temporary  worker  removal  may  also 
take  place  as  a  result  of  medical 
determinations  and  recommendations. 
Written  medical  opinions  must  be  prepared 
after  each  examination  pursuant  to  the 
standard.  If  the  examining  physician 
includes  a  medical  finding,  determination  or 
opinion  that  the  employee  has  a  medical 
condition  which  places  the  employee  at 
increased  risk  of  material  health  impairment 
from  exposure  to  lead,  then  the  employee 
must  be  removed  from  exposure  to  lead  at  or 
above  the  action  level.  Alternatively,  if  the 
examining  physician  recommends  special 
protective  measures  for  an  employee  (e.g.. 
use  of  a  powered  air  purifying  respirator)  or 
recommends  limitations  on  an  employee's 
exposure  to  lead,  then  the  employer  must 
implement  these  recommendations. 
Recommendations  may  be  more  stringent 
than  the  specific  provisions  of  the  standard. 
The  examining  physician,  therefore,  is  given 
broad  flexibility  to  tailor  special  protective 
procedures  to  the  needs  of  individual 
employees.  This  flexibility  extends  to  the 
evaluation  and  management  of  pregnant 
workers  and  male  and  female  workers  who 
are  planning  to  raise  children.  Based  on  the 
history,  physical  examination,  and  laboratory 
studies,  the  physician  might  recommend 
special  protective  measures  or  medical 
removal  for  an  employee  who  is  pregnant  or 
who  is  planning  to  conceive  a  child  when, 
in  the  physician's  judgment,  continued 
exposure  to  lead  at  the  current  job  would 
pose  a  significant  risk.  The  return  of  the 
employee  to  his  or  her  former  job  status,  or 
the  removal  of  special  protections  or 
limitations,  depends  upon  the  examining 
physician  determining  that  the  employee  is 
no  longer  at  increased  risk  of  material 
impairment  or  that  special  measures  are  no 
longer  needed. 


Dunng  the  period  of  any  form  of  special 
protection  or  removal,  the  employer  must 
maintain  the  worker's  earnings,  seniority, 
and  other  employment  rights  and  benefits  (as 
though  the  worker  had  not  been  removed)  for 
a  fjeriod  of  up  to  18  months.  This  economic 
protection  will  maximize  meaningful  worker 
participation  in  the  medical  surveillance 
program,  and  is  appropriate  as  part  of  the 
employer's  overall  obligation  to  provide  a 
safe  and  healthful  workplace.  The  provisions 
of  MRP  benefits  during  the  employee's 
removal  period  may.  however,  be 
conditioned  upon  participation  in  medical 
surveillance. 

On  rare  occasions,  an  employee's  blood 
lead  level  may  not  acceptably  decline  within 
18  months  of  removal.  This  situation  will 
arise  only  in  unusual  circumstances,  thus  the 
standard  relies  on  an  individual  medical 
examination  to  determine  how  to  protect 
such  an  employee.  This  medical 
determination  is  to  be  based  on  both 
laboratory  values,  including  lead  levels,  zinc 
protoporphyrin  levels,  blood  counts,  and 
other  tests  felt  to  be  warranted,  as  well  as  the 
physician's  judgment  that  any  symptoms  or 
findings  on  physical  examination  are  a  result 
of  lead  toxicity.  The  medical  determination 
may  be  that  the  employee  is  incapable  of  ever 
safely  returning  to  his  or  her  former  job 
status.  The  medical  determination  may 
provide  additional  removal  time  past  18 
months  for  some  employees  or  specify 
special  protective  measures  to  be 
implemented. 

The  lead  standard  provides  for  a  multiple 
physician  review  in  cases  where  the 
employee  wishes  a  second  opinion 
concerning  potential  lead  poisoning  or 
toxicity.  If  an  employee  wishes  a  second 
opinion,  he  or  she  can  make  an  appointment 
with  a  physician  of  his  or  her  choice.  This 
second  physician  will  review  the  findings, 
recommendations  or  determinations  of  the 
first  physician  and  conduct  any 
examinations,  consultations  or  tests  deemed 
necessary  in  an  attempt  to  make  a  final 
medical  determination.  If  the  first  and  second 
physicians  do  not  agree  in  their  assessment 
they  must  try  to  resolve  their  differences.  If 
they  cannot  reach  an  agreement  then  they 
must  designate  a  third  physician  to  resolve 
the  dispute. 

The  employer  must  provide  examining  and 
consulting  physicians  with  the  following 
sfjecific  information:  a  copy  of  the  lead 
regulations  and  all  appendices,  a  description 
of  the  employee's  duties  as  related  to 
exposure,  the  exposure  level  to  lead  and  any 
other  toxic  substances  (if  applicable),  a 
description  of  personal  protective  equipment 
used,  blood  lead  levels,  and  all  prior  written 
medical  opinions  regarding  the  employee  in 
the  employer's  possession  or  control.  "The 
employer  must  also  obtain  from  the 
physician  and  provide  the  employee  with  a 
written  medical  opinion  containing  blood 
lead  levels,  the  physicians's  opinion  as  to 
whether  the  employee  is  at  risk  of  material 
impairment  to  health,  any  recommended 
protective  measures  for  the  employee  if 
further  expiosure  is  permitted,  as  well  as  any 
recommended  limitations  upon  an 
employee's  use  of  respirators. 

Employers  must  instruct  each  physician 
not  to  reveal  to  the  employer  in  writing  or 


in  any  other  way  hiS  or  nt,-r  hnuings, 
laboratory  results,  or  diagnoses  which  are  felt 
to  be  uruelated  to  occupational  lead 
exposure.  They  mu.sf  also  instruct  each 
physician  to  advise  the  employee  of  any 
occupationally  or  non-occupationally  related 
medical  condition  requiring  further  treatment 
or  evaluation. 

The  standard  provides  for  the  use  of 
respirators  where  engineering  and  other 
primary  controls  have  not  been  fally 
implemented.  However,  the  use  of  respirator 
protection  shall  not  be  used  in  lieu  of 
temporary  medical  removal  due  to  elevated 
blood  lead  levels  or  findings  that  an 
employee  is  at  risk  of  material  health 
impairment.  This  is  based  on  the  numerous 
inadequacies  of  respirators  including  skin 
rash  where  the  facepiece  makes  contact  with 
the  skin,  unacceptable  stress  to  breathing  in 
some  workers  with  underlying 
cardiopulmonary  impairment,  difficulty  in 
providing  adequate  fit,  the  tendency  for 
respirators  to  create  additional  hazards  by 
interfering  with  vision,  hearing,  and 
mobility,  and  the  difficulties  of  assuring  the 
maximum  effectiveness  of  a  complicated 
work  practice  program  involving  respirators. 
Respirators  do,  however,  serve  a  useful 
function  where  engineering  and  work 
practice  controls  are  inadequate  by  providing 
supplementary,  interim,  or  short-term 
protection,  provided  they  are  properly 
selected  for  the  environment  in  which  the 
employee  will  be  working,  properly  fitted  to 
the  employee,  maintained  and  cleaned 
periodically,  and  worn  by  the  employee 
when  required. 

In  its  final  standard  on  occupational 
exposure  to  inorganic  lead,  OSHA  has 
prohibited  prophylactic  chelation.  Diagnostic 
and  therapeutic  chelation  are  permitted  only 
under  the  supervision  of  a  licensed  physician 
with  appropriate  medical  monitoring  in  an 
acceptable  clinical  setting.  The  decision  to 
initiate  chelation  therapy  must  be  made  on 
an  individual  basis  and  fake  into  account  the 
severity  of  symptoms  felt  to  be  a  result  of 
lead  toxicity  along  with  blood  lead  levels. 
ZPP  levels,  and  other  laboratory  tests  as 
appropriate.  EDTA  and  penicillamine  which 
are  the  primary  chelating  agents  used  in  the 
therapy  of  occupational  lead  poisoning  have 
significant  potential  side  effects  and  their  use 
must  be  justified  on  the  basis  of  expected 
benefits  to  the  worker.  Unless  frank  and 
severe  symptoms  are  present,  therapeutic 
chelation  is  not  recommended  given  the 
opportunity  to  remove  a  worker  from 
exposure  and  allow  the  body  to  naturally 
excrete  accumulated  lead.  As  a  diagnostic 
aid,  the  chelation  mobilization  test  using 
CA-EDTA  has  limited  applicability- 
According  to  some  investigators,  the  test  can 
differentiate  between  lead-induced  and  other 
nephropathies.  The  test  may  also  provide  an 
estimation  of  the  mobile  fraction  of  the  total 
body  lead  burden. 

Employers  are  required  to  assure  that 
accurate  records  are  maintained  on  exposure 
monitoring,  medical  surveillance,  and 
medical  removal  for  each  employee. 
Exposure  monitoring  and  medical 
surveillance  records  must  be  kept  for  40 
years  or  the  duration  of  employment  plus  20 
years,  whichever  is  longer,  while  medical 
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f^'iiiuvdi  records  must  be  tiiaintdineu  lor  the 
duration  of  emplo\Tnent.  All  records  required 
under  the  standard  must  be  made  available 
upon  request  to  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and  Health 
and  the  Director  of  the  National  Institute  for 
Occupational  Safety  and  Health.  Employers 
must  also  make  environmental  and  biological 
monitoring  and  medical  removal  records 
available  to  affected  employees  and  to  former 
employees  or  their  authorized  employee 
representatives.  Employees  or  their 
specifically  designated  representatives  have 
access  to  their  entire  medical  surveillance 
records. 

In  addition,  the  standard  requires  that  the 
employer  inform  all  workers  exposed  to  lead 
at  or  above  the  action  level  of  the  provisions 
of  the  standard  and  all  its  appendices,  the 
purpose  and  description  of  medical 
surveillance  and  provisions  for  medical 
removal  protection  if  temporary*  removal  is 
required.  An  understanding  of  the  potential 
health  effects  of  lead  exposure  by  ail  exposed 
employees  along  with  full  understanding  of 
their  rights  under  the  lead  standard  is 
essential  for  an  effective  monitoring  program. 

//  AdvffTse  Health  Effects  of  Inorganic  Lead 

Although  the  toxicity  of  lead  has  been 
known  for  2,000  years,  the  knowledge  of  the 
complex  relationship  between  lead  exposure 
and  human  response  is  still  being  refined. 
Significant  research  into  the  toxic  properties 
of  lead  continues  throughout  the  world,  and 
it  should  be  anticipated  that  our 
understanding  of  thresholds  of  effects  and 
margins  of  safety  will  be  improved  in  future 
years.  The  provisions  of  the  lead  standard  are 
founded  on  two  prime  medical  judgments: 
first,  the  prevention  of  adverse  health  effects 
from  exposure  to  lead  throughout  a  working 
lifetime  requires  that  worker  blood  lead 
levels  be  maintained  at  or  below  40  jig/lOO 
g  and  second,  the  blood  lead  levels  of 
workers,  male  or  female,  who  intend  to 
parent  in  the  near  future  should  be 
maintained  below  30  ng/lOO  g  to  minimize 
adverse  reproductive  he.allh  effects  to  the 
parents  and  developing  fetus.  The  adverse 
effects  of  lead  on  reproduction  are  being 
actively  researched  and  OSHA  encourages 
the  physician  to  remain  abreast  of  recent 
developments  in  the  area  to  best  advise 
pregnant  workers  or  workers  planning  to 
conceive  children. 

The  spectrum  of  health  effects  caused  by 
lead  exposure  can  be  subdivided  into  five 
developmental  stages;  normal,  physiological 
changes  of  uncertain  significance, 
pathophysiological  changes,  overt  symptMns 
(morbidity),  and  mortality.  Within  this 
process  there  are  no  sharp  distinctions,  but 
rather  a  continuum  of  effects.  Boundaries 
between  categories  overlap  due  to  the  wide 
variation  of  individual  responses  and 
exposures  in  the  working  population. 
OSHA's  development  of  the  lead  standard 
focused  on  pathophysiological  changes  as 
well  as  later  stages  of  disease. 

1.  Heme  Synthesis  Inhibition.  The  earliest 
demonstrated  effect  of  lead  involves  its 
ability  to  inhibit  at  least  two  enzj-mes  of  the 
heme  synthesis  pathway  at  very  low  blood 
l.'vels.  Inhibition  of  delta  aminolevulinic 
a.;id  dehydrase  (ALA-D)  which  catalyzes  the 


conversion  uf  UeUa-aininolcv^i.ni^  a^-id 
(ALA)  to  protoporphyrin  is  obser\ed  at  a 
blood  lead  level  below  20  >ig/100  g  whole 
blood.  At  a  blood  lead  level  cf  40  ug/100  g, 
more  than  20%  of  the  population  would  have 
70%  inhibition  of  ALA-D.  There  is  an 
exponential  increase  in  ALA  excretion  at 
blood  lead  levels  greater  than  40  ng/100  g 

Another  enzvTne,  ferrochelatase.  is  also 
inhibited  at  low  blood  lead  levels.  Inhibition 
of  ferrochelatase  leads  to  increased  free 
erythrocyte  protoporphyxin  (FEP)  'n  the 
blood  which  can  then  bind  to  zinc  to  yield 
zinc  protoporphyrin.  At  a  blood  lead  level  of 
50  >ig/100  g  or  greater,  nearly  100%  of  the 
population  will  have  an  increase  in  FEP. 
There  is  also  an  exponential  relationship 
b€rt  ween  blood  lead  levels  greater  than  40  jig/ 
100  g  and  the  associated  ZPP  level,  which 
has  led  to  the  dewlopment  of  the  ZPP 
screening  test  for  lead  exposure. 

While  the  significance  of  these  effects  is 
subject  to  debate,  it  is  OSHA's  pKasition  that 
these  enzyme  disturbances  are  early  stages  of 
a  disease  process  which  may  eventually 
result  in  the  clinical  symp>toms  of  lead 
poisoning.  Whether  or  not  the  effects  do 
progress  to  the  later  stages  of  clinical  disease, 
disruption  of  these  enzyme  processes  over  a 
working  lifetime  is  considered  to  be  a 
material  impairment  of  health. 

One  of  the  eventual  results  of  lead-induced 
inhibition  of  enzj-mes  in  the  heme  synthesis 
pathway  is  anemia  which  can  be 
asymptomatic  if  mild  but  associated  with  a 
wide  array  of  syinptoms  including  dizziness, 
fatigue,  and  tachycardia  when  more  severe. 
Studies  have  indicated  that  lead  levels  as  low 
as  50  ^g/100  g  can  be  associated  with  a 
definite  decreased  hemoglobin,  although 
most  cases  of  lead-induced  anemia,  as  well 
as  shortened  red-cell  surv'ival  times,  occur  at 
lead  levels  exceeding  80  jig^lOO  g.  Inhibited 
hemoglobin  synthesis  is  more  common  in 
chronic  cases  whereas  shortened  erythrocyte 
life  sp)aD  is  more  common  in  acute  cases. 

In  lead-induced  anemias,  there  is  usually 
a  reliculocytosis  along  with  the  presence  of 
basophilic  stippling,  and  ringed  sideroblasts, 
although  none  of  the  above  are 
pathognomonic  for  lead-induced  anemia. 

2.  Neurological  Effects.  Inorganic  lead  has 
been  found  to  have  toxic  effects  on  both  the 
central  and  peripheral  nervous  systems.  The 
earliest  stages  of  lead-induced  central 
nervous  system  effects  first  manifest 
themselves  in  the  form  of  behavioral 
disturbances  and  central  ner\-ous  system 
symptoms  including  irritability,  restlessness, 
insomnia  and  ether  sleep  disturbances, 
fatigue,  vertigo,  headache,  poor  memory, 
tremor,  depression,  and  apathy.  With  more 
severe  exposure,  symptoms  can  progress  to 
drowsiness.  stup)or,  hallucinations,  delerium, 
convulsions  and  coma. 

The  most  severe  and  acute  form  of  lead 
poisoning  which  usually  follows  ingestion  or 
inhalation  of  laige  amounts  of  lead  is  acute 
encephalopathy  which  may  arise 
precipitously  with  the  onset  of  intractable 
seizures,  coma,  cardiorespiratory  arrest,  and 
death  within  48  hours. 

While  there  is  disagreement  about  what 
exposure  levels  are  needed  to  produce  the 
earliest  symptoms,  most  experts  agree  that 
symptoms  definitely  can  occur  at  blood  lead 


levels  of  60  >ig,  100  g  whole  oa>oU  ai.d 
therefore  recommend  a  40  ug/lOO  g 
maximum.  The  central  nervous  svstem 
effects  frequently  are  not  reversible  following 
discontinued  expxwure  or  chelation  therapy 
and  when  improvement  does  occur,  it  is 
almost  always  only  [>artial. 

The  peripheral  neuropathy  resulting  from 
lead  expK>sure  characteristically  involves 
only  motor  function  with  minimal  sensory 
damage  and  has  a  marked  predilection  for  the 
extensor  muscles  of  the  most  active 
extremity  The  peripheral  neuropathy  can 
occur  with  var\Tng  degrees  of  severity.  The 
earliest  and  mildest  fonn  which  can  be 
detected  in  workers  with  blood  lead  levels  as 
low  as  50  Mg/100  g  is  manifested  by  slow-ing 
of  motor  nerve  conduction  velocity  often 
without  clinical  s)Tnptoms.  With  progression 
of  the  neuropathy  there  is  development  of 
painless  extensor  muscle  weakness  usually 
involving  the  extensor  muscles  of  the  fingers 
and  band  in  the  most  active  upp)er  extremity, 
followed  in  severe  cases  by  wrist  drop  or, 
much  less  commonly,  foot  drop. 

In  addition  to  slowing  of  nerve  conduction, 
electromyographical  studies  in  patients  with 
blood  lead  levels  greater  than  50  ug/lOO  g 
have  demonstrated  a  decrease  in  the  number 
of  acting  motor  unit  pxitentials,  an  increase  in 
the  duration  of  motor  unit  potentials,  and 
spontaneous  pathological  activity  including 
fibrillations  and  fasciculations.  Whether 
these  effects  occur  at  levels  of  40  MR'IOO  8  '* 
undetermined. 

While  the  peripheral  neuropathies  can 
occasionally  be  reversed  with  therapy,  again 
such  recovery  is  not  assured  particularly  in 
the  more  severe  neuropathies  and  often 
improvement  is  only  partial.  The  lack  of 
reversibility  is  felt  to  be  due  in  p>art  to 
segmental  demyelination. 

3.  Gastrointestinal.  Lead  may  also  affect 
the  gastrointestinal  system  producing 
abdominal  colic  or  diffuse  abdominal  pain, 
constipation,  obstipation,  diarrhea,  anorexia, 
nausea  and  vomiting.  Lead  colic  rarely 
develops  at  blood  lead  le\-els  below  80  )igl 
100  g. 

4.  Renal  Renal  toxicity  represents  one  of 
the  most  serious  health  effects  of  lead 
poisoning.  In  the  early  stages  of  disease 
nuclear  inclusion  bodies  can  frequently  be 
identified  in  proximal  renal  tubular  cells. 
Renal  function  remains  normal  and  the 
changes  in  this  stage  are  probably  reversible 
With  more  advanced  disease  there  is 
progressive  interstitial  fibrosis  an<i  impaired 
renal  fimclion.  Eventually  extensive 
interstitial  fibrosis  ensues  with  sclerotic 
glomeruli  and  dilated  and  atrophied 
proximal  tubules;  all  represent  end  stage 
kidney  disease.  Azotemia  can  be  progressive, 
eventually  resulting  in  frank  uremia 
necessitating  dialysis.  There  is  occasionally 
associated  hyp>ertension  and  hypjeruriccmia 
with  or  without  gout. 

Early  kidney  disease  is  difficult  to  delect 
The  urinalysis  is  normal  in  early  lead 
nephropathy  and  the  blood  urea  nitrogen  and 
serum  creatinine  increase  only  when  two- 
thirds  of  kidney  function  is  lost. 
Measurement  of  creatinine  clearance  can 
often  detect  earlier  disease  as  can  other 
methods  of  measurement  of  glomerular 
filtration  rate.  An  abnormal  CaEDTA 
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mobilization  test  has  been  used  to  ' 

differentiate  between  lead-induced  and  other 
nephropathies,  but  this  procedure  is  not 
widely  accepted.  A  form  of  Fanconi 
syndrome  with  aminoaciduria,  glycosuria, 
and  hyp»erphosphatu-ia  indicating  severe 
injury  to  the  proximal  renal  tubules  is 
occasionally  seen  in  children. 

5.  Reproductive  effects.  Exposure  to  lead 
can  have  serious  effects  on  reproductive 
function  in  both  males  and  females.  In  male 
workers  exposed  to  lead  there  can  be  a 
decrease  in  sexual  drive,  impotence, 
decreased  ability  to  produce  healthy  sperm, 
and  sterility.  Malformed  sperm 
(teratospermia).  decreased  number  of  sperm 
(hypospermia),  and  sperm  with  decreased 
motility  (asthenospermia)  can  all  occur. 
Teratospermia  has  been  noted  at  mean  blood 
lead  levels  of  53  tig/100  g  and  hypospermia 
and  asthenospermia  at  41  Mg/lOO  g. 
Furthermore,  there  appears  to  be  a  dose- 
response  relationship  for  teratospermia  in 
lead  exposed  workers. 

Women  exposed  to  lead  may  experience 
menstrual  disturbances  including 
dysmenorrhea,  menonhagia  and  amenorrhea. 
Following  exposure  to  lead,  women  have  a 
higher  frequency  of  sterility,  premature 
births,  spontaneous  miscarriages,  and 
stillbirths. 

Germ  cells  can  be  affected  by  lead  and 
( ause  genetic  damage  in  the  egg  or  spenn 
cells  before  conception  and  result  in  failure 
to  implant,  miscarriage,  stillbirth,  or  birth 
defects. 

Infants  of  mothers  with  lead  poisoning 
have  a  higher  mortality  during  the  first  year 
and  suffer  from  lowered  birth  weights,  slower 
growth,  and  nervous  system  disorders. 

Lead  can  pass  through  the  placental  barrier 
and  lead  levels  in  the  mother's  blood  are 
comparable  to  concentrations  of  lead  in  the 
umbilical  cord  at  birth.  Transplacental 
passage  becomes  detectable  at  12-14  weeks 
of  gestation  and  increases  until  birth. 

There  is  little  direct  data  on  damage  to  the 
fetus  from  exposure  to  lead  but  it  is  generally 
assumed  that  the  fetus  and  newborn  would 
be  at  least  as  susceptible  to  neurological 
damage  as  young  children.  Blood  lead  levels 
of  50-60  ng/100  g  in  children  can  cause 
significant  neurobehavioral  impairments  and 
there  is  evidence  of  hv^jeractivity  at  blood 
levels  as  low  as  25  kig/100  g.  Given  the 
overall  body  of  literature  concerning  the 
adverse  health  effects  of  lead  in  children, 
OSHA  feels  that  the  blood  lead  level  in 
children  should  be  maintained  below  30  jig/ 
100  g  with  a  population  mean  of  15  ng/100 
g.  Blood  lead  levels  in  the  fetus  and  newborn 
likewise  should  not  exceed  30  tig/100  g. 

Because  of  lead's  ability  to  pass  through 
the  placental  barrier  and  also  because  of  the 
demonstrated  adverse  effects  of  lead  on 
reproductive  function  in  both  the  male  and 
female  as  well  as  the  risk  of  genetic  damage 
of  lead  on  both  the  ovum  and  sperm.  OSHA 
recommends  a  30  ►ig/lOO  g  maximum 
permissible  blood  lead  level  in  both  males 
and  females  who  wish  to  bear  children. 

6.  Other  toxic  effects.  Debate  and  research 
continue  on  the  effects  of  lead  on  the  human 
body.  Hypertension  has  frequently  been 
noted  in  occupationally  exposed  individuals 
although  it  is  difficult  to  assess  whether  this 


is  due  to  lead's  adverse  effects  on  the  kidney 
\  or  if  some  otherlnechanism  is  involved, 
yascular  and  electrocardiogarphic  changes 
h^vf  been  detected  but  have  not  been  well 
characterized.  Lead  is  thought  to  impair 
thyroid  function  and  interfere  with  the 
pituitary-adrenal  axis,  but  again  these  effects 
have  not  been  well  defined. 

///.  Medical  Evaluation 

The  most  impwrtant  principle  in  evaluating 
a  worker  for  any  occupational  disease 
including  lead  poisoning  is  a  high  index  of 
suspicion  on  the  part  of  the  examining 
physician.  As  discussed  in  Section  2,  lead 
can  affect  numerous  organ  systems  and 
produce  a  wide  array  of  signs  and  symptoms, 
most  of  which  are  non-specific  and  subtle  in 
nature  at  least  in  the  early  stages  of  disease. 
Unless  serious  concern  for  lead  toxicity  is 
present,  many  of  the  early  clues  to  diagnosis 
may  easily  be  overlooked. 

The  crucial  initial  step  in  the  medical 
evaluation  is  recognizing  that  a  worker's 
employment  can  result  in  exposure  to  lead. 
The  worker  will  frequently  be  able  to  define 
exposures  to  lead  and  lead  containing 
materials  but  often  will  not  volunteer  this 
information  unless  specifically  asked.  In 
other  situations  the  worker  may  not  know  of 
any  exposures  to  lead  but  the  suspicion 
might  be  raised  on  the  part  of  the  physician 
because  of  the  industry  or  occupation  of  the 
worker.  Potential  occupational  exposure  to 
lead  and  its  compounds  occur  in  at  least  120 
occupations,  including  lead  smelting,  the 
manufacture  of  lead  storage  batteries,  the 
manufacture  of  lead  pigments  and  products 
containing  pigments,  solder  manufacture, 
shipbuilding  and  ship  repair,  auto 
manufacturing,  construction,  and  painting. 

Once  the  possibility  for  lead  exposure  is 
raised,  the  focus  can  then  be  directed  toward 
eliciting  information  from  the  medical 
history,  physical  exam,  and  finally  from 
laboratory  data  to  evaluate  the  worker  for 
potential  lead  toxicity. 

A  complete  and  detailed  work  history  is 
important  in  the  initial  evaluation.  A  listing 
of  all  previous  employment  with  information 
on  work  processes,  exposure  to  fumes  or 
dust,  known  exposures  to  lead  or  other  toxic 
substances,  respiratory  protection  used,  and 
previous  medical  surveillance  should  all  be 
included  in  the  worker's  record.  Where 
exposure  to  lead  is  suspected,  information 
concerning  on-the-job  personal  hygiene, 
smoking  or  eating  habits  in  work  areas, 
laundry  procedures,  and  use  of  any 
protective  clothing  or  respiratory  protection 
equipment  should  be  noted.  A  complete 
work  history  is  essential  in  the  medical 
evaluation  of  a  worker  with  suspected  lead 
toxicity,  especially  when  long  terra  effects 
such  as  neurotoxicity  and  nephrotoxicity  are 
considered. 

The  medical  history  is  also  of  fundamental 
importance  and  should  include  a  listing  of  all 
past  and  current  medical  conditions,  current 
medications  including  proprietary  drug 
intake,  previous  surgeries  and 
hospitalizations,  allergies,  smoking  history, 
alcohol  consumption,  and  also  non- 
occupational lead  exposures  such  as  hobbies 
(hunting,  riflery).  Also  knpwn  childhood 
exposures  should  be  elicited.  Any  previous 


history  of  hematological,  neurological, 
gastrointestinal,  renal,  psychological, 
gynecological,  genetic,  or  reproductive 
problems  should  be  specifically  noted. 

A  careful  and  complete  review  of  systems 
must  be  performed  to  assess  both  recognized 
complaints  and  subtle  or  slowly  acquired 
sjTnptoms  which  the  worker  might  not 
appreciate  as  being  significant.  The  review  of 
s>'mptoms  should  include  the  following: 

General — weight  loss,  fatigue,  decreased 
appetite. 

Head,  Eyes,  Ears,  Nose,  Throat  (HEENTJ— 
headaches,  visual  disturbances  or  decreased 
visual  acuity,  hearing  deficits  or  tinnitus, 
pigmentation  of  the  oral  mucosa,  or  metallic 
taste  in  mouth. 

Cardio- pulmonary — shortness  of  breath, 
cough,  chest  pains,  palpitations,  or 
orthopnea. 

Gastrointestinal — nausea,  vomiting, 
heartburn,  abdominal  pain,  constipation  or 
diarrhea. 

Neurologic — irritability,  insomnia, 
weakness  (fatigue),  dizziness,  loss  of 
memory,  confusion,  hallucinations, 
incoordination,  ataxia,  decreased  strength  in 
hands  or  feet,  disturbances  in  gait,  difficulty 
in  climbing  stairs,  or  seizures. 

Hematologic — pallor,  easy  fatigability, 
abnormal  blood  loss,  melena. 

Reproductive  (male  and  female  and  spouse 
where  relevant) — history  of  infertility, 
impotence,  loss  of  libido,  abnormal 
menstrual  periods,  history  of  miscarriages, 
stillbirths,  or  children  with  birth  defects. 

Musculo-skeletal — muscle  and  joint  pains. 

The  physical  examination  should 
emphasize  the  neurological,  gastrointestinal, 
and  cardiovascular  systems.  The  worker's 
weight  and  blood  pressure  should  be 
recorded  and  the  oral  mucosa  checked  for 
pigmentation  characteristic  of  a  possible 
Burton  Ian  or  lead  line  on  the  gingiva.  It 
should  be  noted,  however,  that  the  lead  line 
may  not  be  present  even  in  severe  lead 
poisoning  if  good  oral  hygiene  is  practiced. 

The  presence  of  pallor  on  skin  examination 
may  indicate  an  anemia,  which  if  severe 
might  also  be  associated  with  a  tachycardia. 
If  an  anemia  is  suspected,  an  active  search  for 
blood  loss  should  be  undertaken  including 
potential  blood  loss  through  the 
gastrointestinal  tract. 

A  complete  neurological  examination 
should  include  an  adequate  mental  status 
evaluation  including  a  search  for  behavioral 
and  psychological  disturbances,  memory 
testing,  evaluation  for  irritability,  insomnia, 
hallucinations,  and  mental  clouding.  Gait 
and  coordination  should  be  examined  along 
with  close  observation  for  tremor.  A  detailed 
evaluation  of  peripheral  nerve  function 
including  careful  sensory  and  motor  function 
testing  is  warranted.  Strength  testing 
particularly  of  extensor  muscle  groups  of  all 
extremities  is  of  fundamental  importance. 

Cranial  nerve  evaluation  should  also  be 
included  in  the  routine  examination. 

The  abdominal  examination  should 
include  auscultation  for  bowel  sounds  and 
abdominal  bruits  and  palpation  for 
organomegaly,  masses,  and  diffuse 
abdominal  tenderness. 

Cardiovascular  examination  should 
evaluate  possible  early  signs  of  congestive 
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heart  failure.  Pulmonary  status  should  be 
addressed  particularly  if  respirator  protection 
is  contemplated. 

As  part  of  the  medical  evaluation,  the  lead 
standard  requires  the  following  laboratory 
studies: 

\.  Blood  lead  level 

2.  Hemoglobin  and  hematocrit 
determinations,  red  cell  indices,  and 
examination  of  the  peripheral  blood  smear  to 
evaluate  red  blood  cell  morphology 

3.  Blood  urea  nitrogen 

4.  Serum  creatinine 

5.  Routine  urinalysis  with  microscopic 
examination. 

6.  A  rinc  protoporphyrin  level 

In  addition  to  the  above,  the  physician  is 
authorized  to  order  any  further  laboratory  or 
other  tests  which  he  or  she  deems  necessary 
in  accordance  with  sound  medical  practice. 
The  evaluation  must  also  include  pregnancy 
testing  or  laboratory  evaluation  of  male 
fenility  if  requested  by  the  employee. 

Additional  tests  which  are  probably  not 
warranted  on  a  routine  basis  but  may  be 
appropriate  when  blood  lead  and  ZPP  levels 
are  equivocal  include  delta  aminolevulinic 
acid  and  coproporphyrin  concentrations  in 
the  urine,  and  dark-field  illumination  for 
detection  of  basophilic  stippling  in  red  blood 
cells. 

If  an  anemia  is  detected  further  studies 
including  a  careful  examination  of  the 
peripheral  smear,  reticulocyte  count,  stool  for 
occult  blood,  serum  iron,  total  iron  binding 
capacit>',  bilirubin,  and.  if  appropriate, 
vitamin  B12  and  folate  may  be  of  value  in 
attempting  to  identify  the  cause  of  the 
anemia. 

If  a  pjeripheral  neuropathy  is  suspected, 
nerve  conduction  studies  are  warranted  both 
for  diagnosis  and  as  a  basis  to  monitor  any 
therapy. 

If  renal  disease  is  questioned,  a  24  hour 
urine  collection  for  creatinine  clearance, 
protein,  and  electrol>'tes  may  be  indicated. 
Elevated  uric  acid  levels  may  result  from 
lead-induced  renal  disease  and  a  serum  uric 
acid  level  might  be  performed. 

An  electrocardiogram  and  chest  x-ray  may 
be  obtained  as  deemed  appropriate. 

Sophisticated  and  highly  specialized 
testing  should  not  be  done  routinely  and 
where  indicated  should  be  under  the 
direction  of  a  specialist. 

A^.  Laboratory  Evaluation 

The  blood  lead  level  at  present  remains  the 
single  most  important  test  to  monitor  lead 
exposure  and  is  the  test  used  in  the  medical 
surveillance  program  under  the  lead  standard 
to  guide  em.ployee  medical  removal.  The  ZPP 
has  several  advantages  over  the  blood  lead 
level.  Because  of  its  relatively  recent 
development  and  the  lack  of  extensive  data 
concerning  its  interpretation,  the  ZPP 
currently  remains  an  ancillary  test. 

This  section  will  discuss  the  blood  lead 
level  and  ZPP  in  detail  and  will  outline  their 
relative  advantages  and  disadvantages.  Other 
blood  tests  currently  available  to  evaluate 
lead  exposure  will  also  be  reviewed. 

The  blood  lead  level  is  a  good  index  of 
current  or  recent  lead  absorption  when  there 
is  no  anemia  present  and  when  the  worker 
has  not  taken  any  chelating  agents.  However. 


blood  lead  levels  along  with  urinary  lead 
levels  do  not  necessarily  indicate  the  total 
body  burden  of  lead  and  are  not  adequate 
measures  of  pa«t  exposure.  One  reason  for 
this  is  that  lead  has  a  high  af&nity  for  bone 
and  up  to  90%  of  the  body's  total  lead  is 
deposited  there.  A  very  important  component 
of  the  total  lead  body  burden  is  lead  in  soft 
tissue  (liver,  kidney,  and  brain).  This  fraction 
of  the  lead  body  burden,  the  biologically 
active  lead,  is  not  entirely  reflected  by  blood 
lead  levels  since  it  is  a  function  of  the 
dynamics  of  lead  absorption,  distribution, 
deposition  in  bone  and  excretion.  Following 
discontinuation  of  exposure  to  lead,  the 
excess  body  burden  is  only  slowly  mobilized 
from  bone  and  other  relatively  stable  body 
stores  and  excreted.  Consequently,  a  high 
blood  lead  level  may  only  represent  recent 
hea\7  exposure  to  lead  without  a  significant 
total  body  excess  and  likewise  a  low  blood 
lead  level  does  not  exclude  an  elevated  total 
body  burden  of  lead. 

Also  due  to  its  correlation  with  recent 
exposures,  the  blood  lead  level  may  vary 
considerably  over  short  time  intervals. 

To  mir.imize  laboratory  error  and 
erroneous  results  due  to  contamination, 
blood  specimens  must  be  carefully  collected 
after  thorough  cleaning  of  the  skin  with 
appropriate  methods  using  lead-free  blood 
containers  and  analyzed  by  a  reliable 
laboratory.  Under  the  standard,  samples  must 
be  analyzed  in  laboratories  which  are 
approved  by  the  Center  for  Disease  Control 
(CDC)  or  which  have  received  satisfactory 
grades  in  proficiency  testing  by  the  CDC  in 
the  previous  year.  Analysis  is  to  be  made 
using  atomic  absorption  spectrophotometry, 
anodic  stripping  voltammetry  or  any  method 
which  meets  the  accuracy  requirements  set 
forth  by  the  standard. 

The  determination  of  lead  in  urine  is 
generally  considered  a  less  reliable 
monitonng  technique  than  analysis  of  whole 
blood  primarily  due  to  individual  variability 
in  urinary  excretion  capacity  as  well  as  the 
technical  difficulty  of  obtaining  accurate  24 
hour  urine  collections.  In  addition,  workers 
with  renal  insufficiency,  whether  due  to  lead 
or  some  other  cause,  may  have  decreased 
lead  clearance  and  consequently  urine  lead 
levels  may  underestimate  the  true  lead 
burden.  Therefore,  urine  lead  levels  should 
not  be  used  as  a  routine  test. 

The  zinc  protoporphyrin  test,  unlike  the 
blood  lead  determination,  measures  an 
adverse  metabolic  effect  of  lead  and  as  such 
is  a  better  indicator  of  lead  toxicity  than  the 
level  of  blood  lead  itself  The  level  of  ZPP 
reflects  lead  absorption  over  the  preceding  3 
to  4  months,  and  therefore  is  a  better 
indicator  of  lead  body  burden.  The  ZPP 
requires  more  time  than  the  blood  lead  to 
read  significantly  elevated  levels;  the  return 
to  normal  after  discontinuing  lead  exposure 
is  also  slower.  Furthermore,  the  ZPP  test  is 
simpler,  faster,  and  less  expensive  to  perform 
and  no  contamination  is  possible.  Many 
investigators  believe  it  is  the  most  reliable 
means  of  monitoring  chronic  lead  absorption. 

Zinc  protoporphyrin  results  from  the 
inhibition  of  the  enz>Tne  ferrochelatase 
which  catalyzes  the  insertion  of  an  iron 
molecule  into  the  protoporphyrin  molecule, 
which  then  becomes  heme.  If  iron  is  not 


inserted  into  the  molecule  then  zinc,  having 
a  greater  affinity  for  protoporph>Tin,  takes 
the  place  of  the  iron,  forming  ZPP. 

An  elevation  in  the  level  of  circulating  ZPP 
may  occur  at  blood  lead  levels  as  low  as  20- 
30  ngJlOO  g  in  some  workers.  Once  the  blood 
lead  level  has  reached  40  (ig/lOO  g  there  is 
more  marked  rise  in  the  ZPP  value  from  its 
nonnal  range  of  less  than  100  ng/100  ml. 
Increases  in  blood  lead  levels  beyond  40  ^g/ 
100  g  are  associated  with  exponential 
increases  in  ZPP. 

Whereas  blood  lead  levels  fluctuate  over 
short  time  spans,  ZPP  levels  remain 
relatively  stable  ZPP  is  measured  directly  in 
red  blood  cells  and  is  present  for  the  cell's 
entire  120  day  Iife-sp&n.  Therefore,  the  ZPP 
level  in  blood  reflects  the  average  ZPP 
production  over  the  previous  3-4  months 
and  consequently  the  average  lead  exposiire 
during  that  time  interval. 

It  is  recommended  that  a  hematocrit  be 
determined  vi  hcnever  a  confirmed  ZPP  of  50 
^g/100  ml  whole  blood  is  obtained  to  rule  out 
a  significant  underlying  anemia.  If  the  ZPP  is 
in  excess  of  1(X)  (ig/lOO  ml  and  not  associated 
with  abnormal  elevations  in  blood  lead 
levels,  the  laboratory  should  be  checked  to  be 
sure  that  blood  leads  were  determined  using 
atomic  absorption  sf>ectrophotometry  anodic 
stripping  voltammetry,  or  any  method  which 
meets  the  accuracy  requirements  set  forth  by 
the  standard  by  a  CDC  approved  laboratory 
which  is  experienced  in  lead  level 
determinations.  Repeat  periodic  blood  lead 
studios  should  be  obtained  in  all  individuals 
with  elevated  ZPP  levels  to  be  certain  that  an 
associated  elevated  blood  lead  level  has  not 
been  missed  due  to  transient  fluctuations  in 
blood  leads. 

ZPP  has  a  characteristic  fluorescence 
spectrum  with  a  peak  at  594  nm  which  is 
detectable  with  a  hematofluorimeter.  The 
hematofluorimeter  is  accurate  and  portable 
and  can  provide  on-site,  instantaneous 
results  for  workers  who  can  be  frequently 
tested  via  a  finger  pnck. 

However,  careful  attention  must  be  given 
to  calibration  and  quality  control  procedures. 
Limited  data  on  blood  lead — ZPP  correlations 
and  the  ZPP  levels  which  are  associated  with 
the  adverse  health  effects  discussed  in 
Section  2  are  the  major  limitations  of  the  test. 
Also  it  is  difficult  to  correlate  ZPP  levels 
with  environmental  exposure  and  there  is 
some  variation  of  response  with  age  and  sex. 
Nevertheless,  the  ZPP  promises  to  be  an 
important  diagnostic  test  for  the  early 
detection  of  lead  toxicity  and  its  value  will 
increase  as  more  data  is  collected  regarding 
its  relationship  to  other  manifestations  of 
lead  poisoning. 

Levels  of  delta-aminolevulinic  acid  (ALA) 
in  the  urine  are  also  used  as  a  measure  of 
lead  exposure.  Increasing  concentrations  of 
ALA  are  believed  to  result  from  the 
inhibition  of  the  enzj-me  delta- 
aminole\-ulinic  acid  dehydrase  (ALA-D). 
Although  the  test  is  relatively  easy  to 
perform,  inexpensive,  and  rapid,  the 
disadvantages  include  variability  in  results, 
the  necessity  to  collect  a  complete  24  hour 
urine  sample  which  has  a  specific  gravity 
greater  than  1.010.  and  also  the  fact  that  ALA 
decomposes  in  the  presence  of  light. 

The  pwttem  of  porph>Tin  excretion  in  the 
urine  can  also  be  helpful  in  identifj-ing  lead 
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intoXiCdUoa.  VV;ifl  ioad  po.somr.g,  Uio  anae 
concentrations  of  coproporphyrina  I  and  II, 
porphobilinogen  and  uroporph^Tin  1  rise. 
The  most  important  increase,  however,  is 
that  of  coproporphyrin  III,  levels  may  exceed 
5,000  ^g/l  in  the  urine  in  lead  poisoned 
individuals,  but  its  correlation  with  blood 
lead  levels  and  ZPP  are  not  as  good  as  those 
of  AL.\  Increases  in  urinary  porphyrins  are 
not  diagnostic  of  lead  toxicity  and  may  be 
seen  in  porphyria,  some  liver  diseases,  and 
in  patients  with  high  reticulocyte  coiints. 

Summary.  The  Occupational  Safety  and 
Health  Administration's  standard  for 
inorganic  lead  places  significant  emphasis  6n 
the  medical  surveillance  of  all  workers 
exposed  to  levels  of  inorganic  lead  above  the 
action  level  of  30  ng/m'  TWA.  The  physician 
has  a  fundamental  role  in  this  surveillance 
program,  and  in  the  operation  of  the  medical 
removal  protection  program. 

Even  vfirh  adequate  worker  education  on 
the  adverse  health  effects  of  lead  and 
appropriate  training  in  work  practices, 
persona]  hygiene  and  other  control  measures, 
the  physician  has  a  primary  responsibility  for 
evaluating  potential  lead  toxicity  in  the 
worker.  It  is  only  through  a  careful  and 
detailed  medical  and  work  history,  a 
complete  physical  examination  and 
appropriate  laboratory  testing  that  an 
accurate  assessment  can  be  made.  Many  of 
the  adverse  health  effects  of  lead  toxicity  are 
either  irreversible  or  only  partially  reversible 
and  therefore  early  detection  of  disease  is 
vnT-v  '.~:pcr•a.^t 

T:..3  coc-^ment  outlines  the  medical 
..  .-..:r-  -;  r--,crH—  is  defined  by  the 

.  jpa'.or.a.  'saten-  and  health  standard  for 
.-.-.rganic  lead.  It  reviews  the  adverse  health 
'^f'-rs  of  lead  poisoning  and  describes  the 
.-.;•' .n-M  elements  of  the  history  and 
p.^\  sical  examinations  as  they  relate  to  these 
adverse  effects.  Finally,  the  appropriate 
laboratory  testing  for  evaluating  lead 
exposure  and  toxicity  is  presented. 

It  is  hoped  that  this  review  and  discussion 
will  give  the  physician  a  better 
understanding  of  the  OSHA  standard  with 
the  ultimate  goal  of  protecting  the  health  and 
well-being  of  the  worker  exposed  to  lead 
under  ^;s  "r  her  care. 

Appendu  D  to  $1913.1023 — Qualitative  Fit 

Test  Protocols 

This  appendix  specifies  the  onl>  allowable 
qualitative  fit  test  protocolt  pennissible  for 
compliance  with  paragraph  (f)(3)(ii). 

/.  Isoawyl  Acetate  Protocol 

A.  Odor  threshold  scroeoing. 

1.  Three  1-liter  glass  jars  with  metal  lids 
(e.g.  Mason  or  Bell  jars)  are  required. 

2.  Odor-free  water  (eg.  distilled  or  spring 
water)  at  approximately  2513  shall  be  used 
for  the  solutions. 

3.  The  isoamyl  acetate  (lAA)  (also  known 
as  isopenty!  acetate)  stock  solution  ia 
prepared  by  addir.g  1  cc  of  pure  lAA  to  800 
cc  of  odor  free  water  in  a  1 -liter  jar  and 
shaking  for  30  seconds.  This  solution  shall  be 
propared  new  at  least  weekly. 

4  The  scr^er.ing  test  shall  be  conducted  in 
a  room  separate  from  the  rt»m  us^d  fr  r 
actual  fit  testing.  The  two  rooms  s.naU  Z'^  well 
ventilated  b'jt  Tiav  ani  'tw  connected  to  the 
same  recl^;'u;a•l.^g  ■.<>"•., .a'ion  irystem. 


5.  Tee  odor  test  solution  i.s  prepc.-w»i  ;n  a 
second  >ar  by  placing.  .4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using 
a  clean  dropper  or  pipette.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  LAA  concentration  above 
the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6.  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor  free  water. 

7.  The  odor  test  and  test  blank  jars  shall 
be  labelled  1  and  2  for  jar  Identification.  If 
the  labels  are  put  on  the  lids  they  can  be 
periodically  dried  off  and  switched  to  avoid 
people  thinking  the  same  jar  always  has  the 
LAA. 

8.  The  following  instructions  shall  be 
t^'ped  on  a  card  and  placed  on  the  table  in 
front  of  the  two  test  jars  (i.e.  1  and  2); 

"The  pxirpose  of  this  test  is  to  determine 
if  you  can  smell  banana  oil  at  a  low 
concentration.  The  two  bottles  In  ftDnt  of  you 
contain  water.  One  of  these  bottles  also 
contains  a  small  amount  of  banana  oil.  Be 
sure  the  covers  are  on  tight,  then  shake  each 
bottle  for  two  seconds.  Unscrew  the  lid  of 
each  bottle,  one  at  a  time,  and  sniff  at  the 
mouth  of  the  bottle.  Indicate  to  the  test 
conductor  which  bottle  contains  benana  oil." 

9.  The  mixtures  used  in  the  LAA  odor 
detection  test  shall  be  prepared  In  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

10.  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  LAA  QLFT  may  not  be  used. 

11.  If  the  test  subject  correctly  identifies 
the  jar  containing  the  odor  test  solution  he 
may  proceed  to  respirator  selection  and  fit 
testing. 

B.  Respirator  selection. 

1.  The  test  subject  shall  be  allowed  to 
select  the  most  comfortable  respirator  from  a 
large  array  of  various  sizes  and 
manufacturers  that  Includes  at  least  three 
sizes  of  elastomeric  half  &cepieces  and  units 
of  at  least  two  manufacturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit-test  chamber 
to  prevent  odor  fatigiie.  Prior  to  the  selection 
process,  the  test  subject  shall  be  shown  how 
to  put  on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  assess  an  "comfortable  ' 
respirator.  A  mirror  shall  be  available  to 
assist  the  subject  in  evaluating  the  fit  and 
positioning  of  the  respirator.  This  may  not 
constitute  his  formal  training  on  respirator 
use.  only  a  review. 

3.  The  test  subject  should  understand  that 
he  is  being  asked  to  select  the  respirator 
which  provides  the  most  comfortable  fit  for 
him.  Each  respirator  represents  a  different 
size  and  shape  and,  if  fit  properly,  will 
provide  adequate  protection. 

4.  The  test  subject  holds  each  facepiece  up 
to  his  face  and  eliminates  those  which  are 
obviously  not  giving  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  fit  cannot  be  found  here,  the 
subject  will  be  asked  to  go  to  the  full 
facepiece  respirators.  (A  small  percentage  of 
users  will  not  be  able  to  wear  any  half-mask  ) 

5.  The  more  comfortable  iiacepieces  are 
recorded:  the  most  comfortable  mask  is 


ij-j.':.ned  a.nd  worn  at  least  fiw  mirMtfs  to 
assess  comfort.  Assistance  in  assessing 
comfort  can  be  given  by  discussing  the  points 
in  #6  below.  If  the  test  subject  is  not  familiar 
with  using  a  particular  respirator,  he  shall  be 
directed  to  don  the  mask  several  times  and 
to  adjust  the  straps  each  time,  so  that  he 
becomes  adept  at  setting  proper  tension  on 
the  st.-aps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject: 

•  Qiin  properly  placed. 

•  Positioning  of  mask  on  nose. 

•  Strap  tension. 

•  Fit  across  nose  bridge. 

•  Room  for  safety  glasses. 

•  Distance  from  nose  to  chin. 

•  Room  to  talk. 

•  Tendency  to  slip. 

•  Cheeks  filled  out. 

•  Self-observation  in  mirror. 

•  Adequate  time  for  assessment. 

7.  The  test  subject  shall  conduct  the 
conventional  negative  and  positive-pressure 
fit  checks  (e.g.  see  ANSI  Z88.2-1980).  Before 
conducting  the  negative-  or  positive-pressure 
checks,  the  subject  shall  be  told  to  "seat"  his 
mask  by  rapidly  moving  the  head  side-to-side 
and  up  and  dovra,  taking  a  few  deep  breaths 

8.  The  test  subject  is  now  ready  for  fit 
testing. 

9  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator.  If  il  has  becxime 
uncomfortable,  another  model  of  respirator 
shall  be  tried. 

10.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 
and  be  retested  if  during  the  first  two  weeks 
of  on-the-job  wear  the  chosen  facepiece 
becomes  unacceptably  uncomfortable. 

C.  Fit  test. 

1.  The  fit  test  chamber  shall  be 
substantially  similar  to  a  clear  55  gallon 
drum  liner  suspended  inverted  over  a  2  foot 
diameter  frame,  so  that  the  top  of  chamber  is 
about  6  inches  above  the  test  subject's  head. 
The  inside  top  center  of  the  chamber  shall 
have  a  small  hook  attached. 

2.  Each  respirator  used  for  the  fitting  end 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  wsekly. 

3.  After  selecting,  donning,  and  properly 
adjusting  a  respirator  himself,  the  test  subject 
shall  wear  it  to  the  fit  testing  room.  This 
room  shall  be  separate  from  the  room  used 
for  odor  threshold  screening  and  respirator 
selection,  and  shall  be  well  ventilated,  as  by 
an  exhaust  fan  or  lab  hook,  to  prevent  general 
room  contamination. 

4.  A  copy  of  the  following  test  exercises 
and  rainbow  (or  equally  effective)  passage 
shall  be  taped  to  the  inside  of  the  test 
chamber 

Test  Exercises 

i.  Normal  breathirg. 

ii.  Deep  breathing.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turning  head  from  side-to-side.  Be 
certain  movement  is  complete.  Alert  the  test 
subject  not  to  bump  the  respirator  on  the 
shoulders  Have  the  test  subject  inhale  when 
his  head  is  at  either  side. 
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iv.  Nodding  head  up-and-down.  Be  certaii; 
motions  are  complete  and  made  about  every 
second.  Alert  the  test  subject  not  bump  the 
respirator  on  the  chest.  Have  the  test  subject 
inhale  when  his  head  is  in  the  fully  up 
position. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  locking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

vi.  Normal  breathing. 

5  Each  test  subject  shall  wear  his 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test 

6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  5  inch 
piece  of  paper  towel  or  other  porous 
absorbent  single  ply  material,  folded  in  half 
and  wetted  with  three-quarters  of  one  cc  of 
pure  lA.K.  The  test  subject  shall  hang  the  wet 
towel  on  the  hook  at  the  top  of  the  chamber 

7.  Allow  two  minutes  for  the  lAA  test 
concentration  to  be  reached  before  starting 
the  fit-test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject, 
to  explain  the  fit  test,  the  importance  of  his 
cooperation,  the  purpose  for  the  head 
exercises,  or  to  demonstrate  some  of  the 
exercises. 

8.  Each  exercise  described  in  No.  4  above 
shall  be  perform.ed  for  at  least  one  minute. 

9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  lAA.  he  shall 
quickly  exit  from  the  test  chamber  and  leave 
the  test  area  to  avoid  olfactory  fatigue. 

10.  Upon  returning  to  the  selection  room, 
the  subject  shall  remove  the  respirator,  repeat 
the  odor  sensitivity  test,  select  and  put  on 
another  respirator,  return  to  the  test  chamber, 
etc.  The  process  continues  until  a  respirator 
that  fits  well  has  been  found.  Should  the 
odor  sensitivity  test  be  failed,  the  subject 
shall  wait  about  5  minutes  before  retesting. 
Odor  sensitivity  will  usually  have  retiirned 
by  this  time. 

11.  If  a  person  tannot  be  fitted  with  the 
selection  of  half-mask  respirators,  include 
full  facepiece  models  in  the  selection 
process.  When  a  respirator  is  found  that 
passes  the  test,  its  efficiency  shall  be 
demonstrated  for  the  subject  by  having  him 
break  the  face  seal  and  take  a  breath  before 
exiting  the  chamber. 

12.  When  the  test  subject  leaves  the 
cnamber  he  shall  remove  the  saturated  towel, 
returning  it  to  the  test  conductor.  To  keep  the 
area  from  becoming  contaminated,  the  used 
towels  shall  be  kept  in  a  self-sealing  bag. 
There  is  no  significant  lAA  concentration 


uuiiuup  1;;  tilt-  lest  chamber  from  subsequpm 
tests. 

13  Persons  who  have  successfully  passed 
this  fit  test  may  be  assigned  the  use  of  the 
tested  respirator  in  atmospheres  with  up  to 
10  times  the  PEL  of  airborne  lead.  In  other 
words  this  lAA  protocol  may  be  used  to 
assign  a  protection  factor  no  higher  than  10. 

//.  Saccharin  Solution  Aerosol  Protocol 

A.  Taste  threshold  screening. 

1.  Threshold  screening  as  well  as  fit  testing 
employees  shall  use  an  enclosure  about  the 
head  and  shoulders  that  is  approximately  12 
inches  in  diameter  by  14  inches  tall  with  at 
least  the  front  portion  clear  and  that  allows 
free  movement  of  the  head  when  a  respirator 
is  worn.  An  enclosure  substantially  similar  to 
the  3M  hood  assembly  of  pail  #  FT  14  and 
FT  15  combined  is  adequate. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  the  conduct  of  the  screening 
test. 

4.  The  test  subject  shall  don  the  test 
enclosure.  For  the  threshold  screening  test, 
he  shall  breath  through  his  open  mouth  with 
tongue  extended. 

5.  Using  a  DeV'ilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinguish  it  from 
the  fit  test  solution  nebulizer. 

6.  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin.  USP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (see  C6  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely  then  released  and  allowed  to 
fully  expand. 

8.  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  are  repeated  rapidly  and  the  test 
subject  is  again  asked  whether  the  saccharin 
is  tasted. 

10  If  the  second  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
lest  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

11.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
response. 

12.  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  9),  the  test  subject  may  not 
perform  the  saccharin  fit  test. 

13.  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry.  and  refilled  at 
least  each  mornmg  and  afternoon  or  at  least 
every  four  hours. 

B.  Respirator  selection. 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  e.xcept  that  each 


respirator  s.adii  ue  eqUippea  w.tn  a 
particulate  filter  cartridge 
C  Fit  test. 

1 .  The  fit  test  uses  the  same  enclosure 
described  in  Bl  and  B2  above 

2.  Each  test  subject  shall  wear  his 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

3  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  A  above.  This  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter  cartridge. 

4.  The  test  subject  may  not  eat.  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

5.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  is  used 
to  spray  the  fit  test  solution  into  the 
enclosure  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  screening 
test  solution  nebulizer. 

6.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

7.  As  before,  the  test  subject  shall  breathe 
through  the  open  mouth  with  tongue 
extended. 

8  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  and  the 
fit  test  solution  is  sprayed  into  the  enclosure 
using  the  same  technique  as  for  the  taste 
threshold  screening  and  the  same  number  of 
squeezes  required  to  elicit  a  taste  response  in 
the  screening.  (See  B  10  above) 

9.  After  generation  of  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
following  exercises  for  one  minute  each. 

i.  Normal  breathing. 

ii.  Deep  breathing.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turning  head  from  side-to-side  Be 
certain  movement  is  complete.  Alert  the  test 
subject  not  to  bump  the  respirator  on  the 
shoulders.  Have  the  test  subject  inhale  when 
his  head  is  at  either  side. 

iv.  Nodding  head  up-and-down.  Be  certain 
motions  are  complete.  Alert  the  test  subject 
not  to  bump  the  respirator  on  the  chest.  Have 
the  test  subject  inhale  when  his  head  in  the 
fully  up  position. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gpld  at  the 
end  of  the  rainbow. 

10.  Every  30  seconds,  the  aerosol 
concentration  shall  be  replenished  using  one- 
half  the  number  of  squeeze  as  initially  (C8). 
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1 1   Th>'  >'s'  ■.  jt.  •-■(.•  iria;;  so  ind.i.d'e  to  iha 
'•■St  (  or.'i  ji '  ir  ;f  at  any  time  during  the  fit 
tr'st  the  '  !<;'>"'  '.f  >a'Tr?rirTi  ;=;  detected. 

IJ   I:  -'.H  s,i<  (  ih:  .;.    •;  >'i>»(.ted  Ihe  fit  is 
(_!•'''""(:;  ;.".>ri':^-rir  •  r.  dnd  a  different 
:>"";!-, r-i"'  ir  s",i  .  ^*'  ;;:•■:; 

;'   S  .1  f  >"<^f:'    i.mpletion  of  the  test 
;-  '  '    '  ;"  ].:  ri     ;w  the  use  of  the  tested 
r-s;   ri'   r  .n  contaminated  atmospheres  up  to 
10  '::rT"s  'he  PEL  In  other  words  this 
protocol  may  be  used  assign  prtitection 
factors  no  higher  than  ten. 

///  Irritant  Fume  Protocol 

A.  Respirator  selection 

Respirators  shall  be  selerted  as  described 
in  section  IB  above,  except  that  each 
respirator  shall  be  equipped  with  high 
efficiency  cartridges. 

B  Fit  ft>st 

'.   The  lest  subject  shall  be  allowed  to  smell 
a  weak  concentration  of  the  irritant  smoke  to 
fd.Ti;liarize  him  with  the  characteristic  odor 
nf  each. 

2.  The  test  subiect  shall  properly  don  the 
rp<;pirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  perform  the 
'  onventional  positive  pressure  and  negative 
pr^sure  fit  checks.  Failure  of  either  check 
shall  be  cause  to  select  an  alternate 
respirator 

5  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride.  such  as 
the  M.'^.^  part  No.  5645.  or  equivalent.  Attach 
a  short  length  of  tubing  to  one  end  of  the 
smoke  tube.  Attach  the  other  end  of  the 
smoke  tube  to  a  low  pressure  air  pump  set 
tf)  deliver  200  milliliters  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
Lan  be  irritating  to  the  eyes  and  instruct  him 
lo  keep  his  eyes  closed  while  the  test  is 
performed. 

'  The  -est  conductor  shall  direct  the 
strpdm  of  irritant  smoke  from  the  tube 
towards  the  faceseal  area  of  the  test  subject. 
He  shall  begin  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8  The  following  exercises  shall  be 
performed  while  the  respirator  seal  is  being 
challenged  by  the  smoke.  Each  shall  be 
performed  for  one  minute. 

i.  Normal  breathing. 

ii.  E)eep  breathing.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turning  head  from  side-to-side.  Be 
certain  movement  is  complete.  Alert  the  test 
subject  not  to  bump  the  respirator  on  the 
s.houlders.  Have  test  subject  inhale  when  his 
head  is  at  either  side. 

iv.  Nodding  head  up>-and-down.  Be  certain 
motions  are  complete.  Alert  the  test  subject 
not  to  bump  the  respirator  on  the  chest.  Have 
the  test  subject  inhale  when  his  bead  is  in 
(.he  fully  up  position. 

V.  Talking — slowly  and  distinctly,  count 
backwards  from  100. 

vi.  Normal  breathing. 

9.  If  the  irritant  smoke  produces  an 
involuntary  reaction  (cough)  by  the  test 
subiect,  the  test  conductor  shall  stop  the  test. 
In  this  case  the  tested  respirator  Is  rejected 
or  d  ar.crhp:  .'espirator  shall  be  selected. 


10.  Each  test  subject  |>di>siog  the  smoke  test 
without  evidence  of  a  resf>onse  shall  be  given 
a  sensitivity  check  of  the  smoke  from  the 
same  tube  to  determine  whether  he  reacts  to 
the  smoke.  Failure  to  evoke  a  response  shell 
void  the  fit  test 

11.  Steps  B4.  B7.  B8  of  this  protocol  shall 
be  performed  in  a  location  with  exhaust 
ventilation  sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the 
Irritant  smoke. 

12.  Respirators  successfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL.  In  other 
words  this  protocol  may  be  used  to  assign 
protection  factors  not  exceeding  ten. 

f191S.1028    B«nzena. 

(a)  Scope  and  application.  (1)  This 
.section  applies  to  all  occupational 
exposures  to  benzene.  Chemical 
Abstracts  Service  Registry  No.  71-43-2. 
except  as  provided  in  paragraphs  fa)(2) 
and  (a)(3)  of  this  section. 

(2)  This  section  does  not  apply  to: 

(i)  The  storage,  transportation, 
distribution,  dispensing,  sale  or  use  of 
gasoline,  motor  fuels,  or  other  fuels 
containing  benzene  subsequent  to  its 
final  discharge  from  bulk  wholesale 
storage  facilities,  except  that  operations 
where  gasoline  or  motor  fuels  are 
dispensed  for  more  than  4  hours  per  day 
in  an  indoor  location  are  covered  by  this 
section. 

(ii)  Loading  and  unloading  operations 
at  bulk  wholesale  storage  facilities 
which  use  vapor  control  systems  for  all 
loading  and  unloading  operations, 
except  for  the  provisions  of  29  CFR 
1915.1200  as  incorporated  into  this 
section  and  the  emergency  provisions  of 
paragraphs  (g)  and  (i)(4)  of  this  section. 

(iii)  The  storage,  transportation, 
distribution  or  sale  of  benzene  or  liquid 
mixtures  containing  more  than  0.1 
percent  benzenein  intact  containers  or 
in  transportation  pipelines  while  sealed 
in  such  a  manner  as  to  contain  benzene 
vapors  or  liquid,  except  for  the 
provisions  of  29  CFR  1915.1200  as 
incorporated  into  this  section  and  the 
emergency  provisions  of  paragraphs  (g) 
and  (i)(4)  of  this  section. 

(iv)  Containers  and  pipelines  carrying 
mixtures  with  less  than  0.1  percent 
benzene  and  natural  gas  processing 
plants  processing  gas  with  less  than  0.1 
percent  benzene. 

(v)  Work  operations  where  the  only 
exposure  to  benzene  is  from  liquid 
mixtures  containing  0.5  percent  or  less 
of  benzene  by  volume,  or  the  vapors 
released  from  such  liquids  until 
September  12,  1988;  work  operations 
where  the  only  exposure  to  benzene  is 
from  liquid  mixtures  containing  0.3 
percent  or  less  of  benzene  by  volume  or 
the  vapors  relea<wd  from  such  liquids 
from  September  12,  1988,  to  September 


12.  19H'4,  and  work  operations  v.h»?re 
the  oniv  pxposur*'  to  benzene  is  from 
liquid  nixtiires  rontaiiiing  0.1  percent 
or  less  of  benzene  by  volume  or  the 
vapors  released  from  such  liquids  after 
September  12,  1989;  except  that  tire 
building  ma<;hine  op«rators  using 
solvents  with  more  than  0.1  pen.t»nt 
benzene  are  covered  by  paragraph  (i)  of 
this  section. 

(vi)  Oil  and  gas  drilling,  production 
and  servicing  operations. 

(vii)  Coke  oven  batteries, 

(3)  The  clearing  and  repair  of  barges 
and  tankers  which  have  contained 
benzene  are  excluded  from  paragraph  (0 
methods  of  compliance,  paragraph  (e)(1) 
exposure  monitoring-general,  and 
paragraph  (e)(6)  accuracy  of  monitoring 
Engineering  and  work  practice  controls 
shall  be  used  to  keep  exposures  below 
10  ppm  unless  it  is  proven  to  be  not 
feasible. 

(b)  Definitions. 

Action  level  means  an  airborne 
concentration  of  benzene  of  0.5  ppm 
calculated  as  an  8-hour  time-weighted 
average. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
specifically  authorized  by  the  employer 
whose  duties  require  the  person  to  enter 
a  regulated  arna,  or  any  person  entering 
such  an  area  as  a  designated 
representative  of  employees  for  the 
purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring 
procedures  under  paragraph  (I)  of  this 
section,  or  any  other  person  authorized 
by  the  Act  or  regulations  issued  under 
the  Act. 

Benzene  (C^H^)  (CAS  Registry  No.  71- 
43-2)  means  liquefied  or  gaseous 
benzene.  It  includes  benzene  contained 
in  liquid  mixtures  and  the  benzene 
vapors  released  by  these  liquids.  It  does 
not  include  trace  amounts  of  unreacted 
benzene  contained  in  solid  materials. 

Bulk  wholesale  storage  facility  means 
a  bulk  terminal  or  bulk  plant  where  fuel 
is  stored  prior  to  its  delivery  to 
wholesale  customers. 

Container  means  any  barrel,  bottle, 
can,  cylinder,  dnim,  reaction  vessel, 
storage  tank,  or  the  like,  but  does  not 
include  piping  systems. 

Day  means  any  part  of  a  calendar  day. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Emergency  means  any  occurrence 
such  as,  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  which  may  or  does 
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result  in  an  unexpected  significant 
release  of  benzene. 

Employee  exposure  means  exposure 
to  airborne  benzene  which  would  ocoir 
if  the  employee  were  not  using 
respiratory  protective  equipment. 

Regulated  area  means  any  area  where 
airborne  concentrations  of  benzene 
exceed  or  can  reasonably  be  expected  to 
exceed,  the  permissible  exposure  limits, 
either  the  8-hour  time  w^eighted  average 
exposure  of  1  ppm  or  the  short-term 
exposure  limit  of  5  ppm  for  15  minutes. 

Vapor  control  system  means  any 
equipment  used  for  containing  the  total 
vapors  displaced  during  the  loading  of 
gasoline,  motor  fuel  or  other  fuel  tank 
trucks  and  the  displacing  of  these 
vapors  through  a  vapor  processing 
system  or  balancing  the  vapor  with  the 
storage  tank.  This  equipment  also 
includes  systems  containing  the  vapors 
displaced  from  the  storage  tank  during 
the  unloading  of  the  tank  truck  which 
balance  the  vapyors  back  to  the  tank 
truck. 

(c)  Permissible  exposure  limits 
(PELs) — (1)  Time-weighted  average  limit 
(TWA).  The  err  pi  ever  shall  assure  that 
no  employee  is  ex;  ;sed  to  an  airborne 
concentratior;  ;f  r*    zene  in  excess  of 
one  p>art  of  beiizent  per  million  parts  of 
air  (1  ppm)  as  an  8-hour  time-weighted 
average. 

(2)  Short  tt'rr:  exposure  limit  (STEL). 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  benzene  in  excess  of 
five  (5)  ppm  as  averaged  over  any  15 
minute  period. 

(d)  Regulated  areas.  (1)  The  employer 
shall  establish  a  regulated  area  wherever 
the  airborne  concentration  of  benzene 
exceeds  or  rar.  reasonably  be  expected 
to  exceed  the  permissible  exposure 
hmits,  either  the  8-hcur  time  weighted 
average  exposure  of  1  ppm  or  the  short- 
term  exposiire  limit  of  5  ppm  for  15 
minutes. 

(2)  Access  lo  regulaiec  areas  shall  be 
limited  to  authorized  persons. 

(3)  Regiilated  areas  shall  be 
determined  from  the  rest  of  the 
workplace  in  any  manner  that 
minimizes  the  number  of  employees 
exposed  to  benzene  within  the  regulated 
area. 

(e)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  employee  exposure 
shall  be  made  from  breathing  zone  air 
samples  that  are  representative  of  each 
employee's  average  exposure  to  airborne 
benzene. 

(ii)  Representative  8-hcur  TWA 
employee  exposures  shall  be 
determined  on  the  basis  of  one  sample 
or  samples  representing  the  full  shift 
exposure  for  each  job  classification  in 
each  work  at'^^a 


(iii)  Determinations  of  comphance 
with  the  STEL  shall  be  made  from  15 
minute  employee  breathing  zone 
samples  measured  at  operations  where 
there  is  reason  to  believe  exposiures  are 
high,  such  as  where  tanks  are  opened, 
filled,  imloaded  or  gauged;  where 
containers  or  process  equipment  are 
opened  and  where  benzene  is  used  for 
cleaning  or  as  a  solvent  in  an 
uncontrolled  situation.  The  employer 
may  use  objective  data,  such  as 
measurements  from  brief  period 
measuring  devices,  to  determine  where 
STEL  monitoring  is  needed. 

(iv)  Except  for  initial  monitoring  as 
required  under  paragraph  (e)(2)  of  this 
section,  where  the  employer  can 
document  that  one  shift  will 
consistently  have  higher  employee 
exposures  for  an  operation,  the 
employer  shall  only  be  required  to 
determine  representative  employee 
exposure  for  that  operation  during  the 
shift  on  which  the  highest  exposure  is 
expected. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  place  of 
employment  covered  under  paragraph 
(a)(1)  of  this  section  shall  monitor  each 
of  these  workplaces  and  work 
operations  to  determine  accurately  the 
airborne  concentrations  of  benzene  to 
which  employees  may  be  exposed. 

(ii)  The  mitial  monitoring  required 
under  paragraph  (e)(2)(i)  of  this  section 
shall  be  completed  by  60  days  after  the 
effective  date  of  this  standard  or  within 
30  days  of  the  introduction  of  benzene 
into  the  workplace.  Where  the  employer 
has  monitored  within  one  year  prior  to 
the  effective  date  of  this  standard  and 
the  monitoring  satisfies  all  other 
requirements  of  this  section,  the 
employer  may  rely  on  such  earlier 
monitoring  results  to  satisfy  the 
requirements  of  paragraph  (e)(2)(i)  of 
this  section. 

(3)  Periodic  monitoring  and 
monitoring  frequency,  (i)  If  the 
monitoring  required  by  paragraph 
(e)(2){i)  of  this  section  reveals  employee 
exposure  at  or  above  the  action  level  but 
at  or  below  the  T^VA,  the  employer  shall 
repeat  such  monitoring  for  each  such 
employee  at  least  every  year. 

(li)  If  the  monitoring  required  by 
paragraph  (e){2)(i)  of  this  section  reveals 
employee  exposure  above  the  TWA,  the 
employer  shall  repeat  such  monitoring 
for  each  such  employee  at  least  every 
six  (6)  months. 

(iii)  The  employer  may  alter  the 
monitoring  schedule  from  every  six 
months  to  annually  for  any  employee 
for  whom  two  consecutive 
measurements  taken  at  least  7  days 
apart  indicate  that  the  employee 
exposure  has  decreased  to  the  TWA  or 


below,  but  is  at  or  above  the  action 
level. 

(iv)  Monitoring  for  the  STEL  shall  be 
repeated  as  necessary  to  evaluate 
exposures  of  employees  subject  to  short 
term  exposures. 

(4)  Termination  of  monitoring,  (i)  If 
the  initial  monitoring  required  by 
paragraph  (e)(2)(i)  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level  the  employer  may 
discontinue  the  monitoring  for  that 
employee,  except  as  otherwise  required 
by  paragraph  (e)(5)  of  this  section. 

(li)  If  the  periodic  monitoring  reqmred 
by  paragraph  (e)(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  the 
employer  may  discontinue  the 
monitoring  for  that  employee,  except  as 
otherwise  required  by  paragraph  (e)(5). 

(5)  Additional  monitoring,  (i)  The 
employer  shall  institute  the  exposure 
monitoring  required  under  paragraphs 
(e)(2)  and  (e)(3)  of  this  section  when 
there  has  been  a  change  in  the 
production,  process,  control  equipment, 
personnel  or  woric  practices  which  may 
result  in  new  or  additional  exposures  to 
benzene,  or  when  the  employer  has  any 
reason  to  suspect  a  change  which  may 
result  in  new  or  additional  exposures. 

(ii)  Whenever  spills,  leaks,  ruptures  or 
other  breakdowns  occur  that  may  lead 
to  employee  exposure,  fhe  employer 
shall  monitor  (using  area  or  personal 
sampling)  after  the  cleanup  of  the  spill 
or  repair  of  the  leak,  rupture  or  other 
breakdown  to  ensure  that  exposiu«s 
have  returned  to  the  level  that  existed 
prior  to  the  incident. 

(6)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  benzene. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  days  after  the 
receipt  of  the  resuUs  of  any  monitoring 
performed  under  this  standard,  notify 
each  employee  of  these  results  in 
writing  either  individually  or  by  posting 
of  results  in  an  appropriate  location  that 
is  accessible  to  affected  employees. 

(ii)  Whenever  the  PELs  are  exceeded, 
the  written  notification  required  by 
paragraph  (e)(7)(i)  of  this  section  shall 
contain  the  corrective  action  being  taken 
by  the  employer  to  reduce  the  employee 
exposure  to  or  below  the  PEL,  or  shall 
refer  to  a  document  available  to  the 
employee  which  states  the  corrective 
actions  to  be  taken. 

(0  Methods  of  compliance — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
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institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
empiovee  exposure  to  benzene  at  or 
-  below  the  p«rm;ssibie  exposure  limits, 
except  to  Lhe  extent  tliat  tiie  employer 
can  establish  that  these  controls  are  not 
feasible  or  where  the  provisions  of 
paragraph  (f)(l)(iii)  or  (g)(1)  of  this 
section  apply. 

Ill)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufficient  to  reduce 
employee  expos;. :>^  'o  or  below  the 
PELs.  the  emp.; ;,-j:  shall  use  them  to 
reduce  employee  exposure  to  the  lowest 
levels  achievable  by  these  controls  and 
shall  supplement  them  by  the  use  of 
respiratory  protection  which  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(uij  Where  the  employer  can 
document  that  benzene  is  used  in  a 
woricpiace  less  than  a  total  of  30  days 
per  year,  the  employer  shall  use 
engineering  controls,  work  practice 
controls  or  respiratory  protection  or  any 
combination  of  these  controls  to  reduce 
employee  exposure  to  benzene  to  or 
below  the  PELs,  except  that  employers 
sha!!  use  engineering  and  work  practice 
controls,  if  fpasibie.  to  reduce  exposure 
to  or  below  10  ppm  as  in  8-hour  TWA. 

(2)  Compliance  program.  (1)  When  any 
exposures  are  over  the  PEL,  the 
employer  shall  establish  and  implement 
a  written  program  to  reduce  employee 
exposure  to  or  'oetcw  the  PEL  primarily 
by  means  of  engmeer.ng  and  work 
practice  controls,  as  required  by 
paragraph  (fil)  of  this  sec'tion. 

(ii  j  The  written  program  shall  include 
a  schedule  for  development  and 
implementation  of  the  engineering  and 
work  practice  controls  These  plans 
shall  be  reviewed  and  revised  as 
appropriate  based  on  the  most  recent 
exposure  monitonng  data,  to  reflect  the 
current  status  of  the  program. 

(ill)  Written  compliar.ce  programs 
shall  be  furnished  upon  request  for 
examination  and  copying  to  the 
Assistant  Secretary,  the  Director, 
affected  employees  and  designated 
empiovee  representatives 

(gj  Respiratory  protection — (1) 
General  The  employer  shall  provide 
respirators,  and  assure  that  they  are 
used,  where  required  by  this  section. 
Respirators  shall  be  used  in  the 
following  circumstances 

(ij  During  the  time  penod  necessary  to 
install  or  umpsement  feasible 
engineering  and  work  practice  controls; 

fa)  In  work  operations  for  which  the 
employer  establishes  Lhat  ':ampliance 
with  either  tie  TWA  or  STEL  through 
the  use  of  eng.neenng  and  work  practice 
controls  is  not  feasible,  such  as  some 
maintenance  and  repair  activities,  vessel 


cleaning,  or  other  operations  where 
engineering  and  work  practice  controls 
are  infeasible  because  exposures  are 
intermittent  in  nature  and  limited  in 
duration; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  or  are  not  required 
under  paragraph  (f)(l)(iii)  of  this  section 
to  reduce  exposure  to  or  below  the 
PELs;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  or  allowed 
under  this  section,  the  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  1,  and  shall  assure 
that  the  employee  uses  the  respirator 
provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  by  the  Mine  Safety  and  Health 
Administration  and  the  National 
Institute  for  Occupational  Safety  and 
Health  under  the  provisions  of  30  CFR 
part  11.  Negative  pressure  respirators 
shall  have  filter  elements  approved  by 
MSHA/NIOSH  for  organic  vapors  or 
benzene. 

(iii)  Any  employee  who  cannot  wear 
a  negative  pressure  respirator  shall  be 
given  the  option  of  wearing  a  respirator 
with  less  breathing  resistance  such  as  a 
powered  air-purifying  respirator  or 
supplied  air  respirator. 

(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b),  (d),  (e)  and  (f). 

(4)  Respirator  use.  (i)  Where  air- 
purifying  respirators  are  used,  the 
employer  shall  replace  the  air  purifying 
element  at  the  expiration  of  service  life 
or  at  the  beginning  of  each  shift  in 
which  they  will  be  used,  whichever 
comes  first. 

(ii)  If  an  air  purifying  element 
becomes  available  with  an  end  of  useful 
life  indicator  for  benzene  approved  by 
MSHA/NIOSH.  the  element  may  be 
used  until  such  time  as  the  indicator 
shows  no  further  useful  life. 

(iii)  The  employer  shall  permit 
employees  who  wear  respirators  to  leave 
the  regulated  area  to  wash  their  faces 
and  respirator  facepieces  as  necessary  in 
order  to  prevent  skin  irritation 
associated  with  respirator  use  or  to 
change  the  filter  elements  of  air- 
purifying  respirators  whenever  they 
detect  a  change  in  breathing  resistance 
or  chemical  vapor  breakthrough. 

(5)  Respirator  fit  testing,  (i)  The 
employer  shall  perform,  and  certify  the 
results  of,  either  quantitative  or 
qualitative  fit  tests  at  the  time  of  initial 
fitting  and  at  least  annually  thereafter 
for  each  employee  wearing  a  negative 


pressure  respirator  The  test  shall  be 
used  to  select  a  respirator  facepiece 
which  exhibits  minimum  leakage  ani 
provides  the  required  protection  as 
prescribed  in  Table  1.  The  employer 
shall  provide  and  assure  that  the 
employee  wears  a  respirator 
demonstrated  by  the  fit  test  to  provide 
the  required  prote<:tion 

(ii)  The  employer  shall  follow  the  test 
protocols  outlined  in  Appendix  E  of  this 
standard  for  whichever  type  of  fit 
testing  the  employer  chooses. 

Table  i— Respira'^ory  Protection 

f^op  Benzene 


Airborne  concentra- 
tion ot  benzene  or 
condition  ot  use 


-aSD^'a'or  Vds 


(a)  Less  than  of 

(1)  Half -mask  air-purify- 

equal to  ''0  ppn 

ing  respirator  with  or- 

ganic vapor  car- 

tndge. 

(b)  Less  than  or 

(1)  Full  tacepiece  'es- 

eouai  !o  50  ppm 

pirator  with  organic 

vapor  cartndges 

(1)  Full  'acop'ecs  gas 

mask  *!th  c^l^  sTye 

canister  ' 

(c)  Less  ttian  or 

(1)  Pui!  tacepiecs  pow- 

equal to  lOO  ppm. 

ered  air-pur-tyirg  res- 

pirator with  organic 

vapor  canister  ' 

(d)  Less  than  or 

(1)  Supplied  air  res- 

equal to  1.000 

pirator  with  ♦'uii  face- 

ppm 

piece  in  positive- 

pressuro  n-iode 

(a)  Greater  than 

( 1 )  Sell-contained 

1,000  ppm  or  uo- 

breath.ing  apparatus 

kfxjwn  concentra- 

with tull  (acepieca  in 

tion 

positive  pressure 

rrxxie 

(2)  Pull  facepiece 

positive-  pressure 

suppiied-air  res- 

pirator with  auxiliai^ 

setf-contamed  a  r 

supply 

(()  Escape  

(1)  Any  organic  vapc 

gas  mask,  or 

(2)  Any  self-contamec 

breathing  apparatus 

with  full  facepiece 

(g)  Firefighting  

(1)  Full  facepiece  sei'- 

contamed  breathing 

apparatus  in  positive 

pressure  rrcde 

'  Canisters  must  have  a  minimum  service 
life  of  four  (4)  fvxirs  when  tested  at  150  ppm 
benzene  at  a  flow  rate  of  64  LPM,  25  'C  and 
85=''3  relative  humtoity  for  non-powered  air 
punfying  respirators  The  ftow  rate  sf^all  be 
115  LPM  and  170  LPM  respectively  for  ught 
fitting  and  loose  fitting  powered  air-pur*-ying 
respirators 

(h)  Protective  clothing  and  equipment. 
Personal  protective  cloining  and 
equipment  shall  be  worn  where 
appropriate  to  prevent  eye  contact  and 
limit  dermal  exposure  to  liquid 
benzene.  Protective  clothing  and 
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equipment  shall  be  provided  by  the 
employer  at  no  cost  to  the  employee  and 
the  employer  shall  assure  its  use  where 
appropriate.  Eye  and  face  protection 
shall  meet  the  requirements  of  29  CFR 
1910.133. 

(i)  Medical  surveillance — (1)  General. 
(i)  The  employer  shall  make  available  a 
medical  surveillance  program  for 
employees  who  are  or  may  be  exposed 
to  benzene  at  or  above  the  action  level 
30  or  more  days  per  year;  for  employees 
who  are  or  may  be  exposed  to  benzene 
at  or  above  the  PELs  10  or  more  days  per 
year;  for  employees  who  have  been 
exposed  to  more  than  10  ppm  of 
benzene  for  30  or  more  days  in  a  year 
prior  to  the  effective  date  of  the 
standard  when  employed  by  their 
current  employer;  and  for  employees 
involved  in  the  tire  building  operations 
called  tire  building  machine  operators, 
who  use  solvents  containing  greater 
than  0.1  percent  benzene. 

(ii)  The  employer  shall  assure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician  and 
that  ell  laboratory  tests  are  conducted  by 
an  accredited  laboratory. 

(iii)  The  employer  shall  assure  that 
persons  other  than  licensed  physicians 
who  administer  the  pulmonary  function 
testing  required  by  this  section  shall 
complete  a  training  course  in  spirometry 
sponsored  by  an  appropriate 
governmental,  academic  or  professional 
institution. 

(iv)  The  employer  shall  assure  that  all 
examinations  and  procedures  are 
provided  without  cost  to  the  employee 
and  at  a  reasonable  time  and  place. 

(2)  Initial  examination,  [i]  Within  60 
days  of  the  effective  date  of  this 
standard,  or  before  the  time  of  initial 
assignment,  the  employer  shall  provide 
each  employee  covered  by  paragraph 
(i)(l)(i)  of  this  section  with  a  medical 
examination  including  the  following 
elements: 

(A)  A  detailed  occupational  history 
which  includes: 

(I)  Past  work  exposure  to  benzene  or 
any  other  hematological  toxins, 

[2]  A  family  history  of  blood 
dyscrasias  including  hematological 
neoplasms; 

(3)  A  history  of  blood  dyscrasias 
including  genetic  hemoglobin 
abnormalities,  bleeding  abnormalities, 
abnormal  function  of  formed  blood 
elements; 

[4]  A  history  of  renal  or  liver 
dysfunction; 

(5)  A  historj'  of  medicinal  drugs 
routinely  taken; 

[6]  A  history  of  previous  exposure  to 
ioiiizing  radiation  and 


(7)  Exposure  to  marrow  toxins  outside 
of  the  current  work  situation. 

(B)  A  complete  physical  examination. 

(C)  Laboratory  tests.  A  complete  blood 
count  including  a  leukocyte  count  with 
differential,  a  quantitative  thrombocyte 
count,  hematocrit,  hemoglobin, 
erythrocyte  count  and  erythrocyte 
indices  (MCV.  MCH.  MCHC).  The 
results  of  these  tests  shall  be  reviewed 
by  the  examining  physician. 

(D)  Additional  tests  as  necessary  in 
the  opinion  of  the  examining  physician, 
based  on  alterations  to  the  components 
of  the  blood  or  other  signs  which  may 
be  related  to  benzene  exposure;  and 

(E)  For  all  workers  required  to  wear 
respirators  for  at  least  30  days  a  year, 
the  physical  examination  shall  pay 
special  attention  to  the 
cardiopulmonary  system  and  shall 
include  a  pulmonary  function  test. 

(ii)  No  initial  medical  examination  is 
required  to  satisfy  the  requirements  of 
paragraph  (i)(2)(i)  of  this  section  if 
adequate  records  show  that  the 
employee  has  been  examined  in 
accordance  with  the  procedures  of 
paragraph  (i)(2j(i)  of  this  section  within 
the  twelve  months  prior  to  the  effective 
date  of  this  standard. 

(3)  Periodic  examinations,  (i)  The 
employer  shall  provide  each  employee 
covered  under  paragraph  (i)(l)(i)  of  this 
section  with  a  medical  examination 
annually  following  the  previous 
examination.  These  periodic 
examinations  shall  incude  at  least  the 
following  elements: 

(A)  A  brief  history  regarding  any  new 
exposure  to  potential  marrow  toxins, 
changes  in  medicinal  drug  use,  and  the 
appearance  of  physical  signs  relating  to 
blood  disorders: 

(B;  A  complete  blood  count  including 
a  leukocyte  count  with  differential, 
quantitative  thrombocyte  count, 
hemoglobin,  hematocrit,  erythroc>'te 
count  and  erythrocyte  indices  (MCV. 
MCH.  MCHC);  and 

(C)  Appropriate  additional  tests  as 
necessary,  in  the  opinion  of  the 
examining  physician,  in  consequence  of 
alterations  in  the  components  of  the 
blood  or  other  signs  which  may  be 
related  to  benzane  exposure. 

(ii)  Where  the  employee  develops 
signs  and  symptoms  commonly 
associated  with  toxic  exposure  to 
benzene,  the  employer  shall  provide  the 
employee  with  an  additional  medical 
examination  which  shall  include  those 
elements  considered  appropriate  by  the 
examining  physician. 

(iii)  For  persons  required  to  use 
respirators  for  at  least  30  days  a  year,  a 
pulmonary  function  test  shall  be 
performed  every  three  (3)  years.  A 
specific  evaluation  of  the 


cardiopulmonary  system  shall  be  made 
at  the  time  of  the  pulmonary  function 
test. 

(4)  Emergency  examinations,  (i)  In 
addition  to  the  surveillance  required  by 
(i)(l)(i),  if  an  employee  is  exposed  to 
benzene  in  an  emergency  situation,  tha 
employer  shall  have  the  employee 
provide  a  urine  sample  at  the  end  of  the 
employee's  shif^  and  have  a  urinary 
phenol  test  performed  on  the  sample 
within  72  hours.  The  urine  specific 
gravity  shall  be  corrected  to  1.024. 

(ii)  If  the  result  of  the  urinary  phenol 
test  is  below  75  mg  phenol/L  of  urine, 
no  further  testing  is  required. 

(iii)  If  the  result  of  the  urinary  phenol 
test  is  equal  to  or  greater  than  75  mg 
phenol/L  of  urine,  the  employer  shall 
provide  the  employee  with  a  complete 
olood  count  including  an  erythrocyte 
count,  leukocyte  count  with  differential 
and  thrombocyte  count  at  monthly 
intervals  for  a  duration  of  three  (3) 
months  following  the  emergency 
exposure. 

(iv)  If  any  of  the  conditions  specitied 
in  paragraph  (i)(5)(i)  of  this  section 
exists,  then  the  further  requirements  of 
paragraph  (i)(5)  of  this  section  shall  be 
met  and  the  employer  shall,  in  addition, 
provide  the  employees  with  jjeriodic 
examinations  if  directed  by  the 
physician. 

(5)  Additional  examinations  and 
referrals,  (i)  Where  the  results  of  the 
complete  blood  count  required  for  the 
initial  and  periodic  examinations 
indicate  any  of  the  following  abnormal 
conditions  exist,  then  the  blood  count 
shall  be  repeated  within  2  weeks. 

(A)  The  nemoglobin  level  or  the 
hematocrit  falls  below  the  normal  limit 
[outside  the  95%  confidence  interval 
(C.I.)]  as  determined  by  the  laboratory 
for  the  particular  geographic  area  and/ 
or  these  indices  show  a  persistent 
downward  trend  from  the  individual's 
pre-exposure  norms;  provided  these 
findings  cannot  be  explained  by  other 
medical  reasons. 

(B)  The  thrombocyte  (platelet)  count 
varies  more  than  20  percent  below  the 
employee's  most  recent  values  or  falls 
outside  the  normal  limit  (95%  C.I.)  as 
determined  by  the  laboratory.  \ 

(C)  The  leukocyte  count  is  below 
4,000  per  mm'  or  there  is  an  abnormal 
differential  count. 

(ii)  If  the  abnormality  persists,  the 
examining  physician  shall  refer  the 
employee  to  a  hematologist  or  an 
internist  for  further  evaluation  unless 
the  physician  has  good  reason  to  believe 
such  referral  is  unnecessary.  (See 
Appendix  C  for  examples  of  conditions 
where  a  referral  may  be  unnecessary.) 

(iii)  The  employer  shall  pro\ide  tne 
hematologist  or  internist  with  the 
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information  required  ',o  be  provided  to 
the  physician  under  paragraph  (i)(6)  of 
this  section  and  the  medical  record 
required  to  be  maintained  by  paragraph 
(k)(2)(ii)  of  this  section. 

(iv)  The  hematologist's  or  internist's 
evaluation  shall  include  a  determination 
as  to  the  need  for  additional  tests,  and 
the  err.  pi  oyer  shall  assure  that  these 
tests  are  provided 

(6)  InforrTa'.j'-'n  provided  to  the 
physiclar  Thf^  ^ :-np!oyer  shall  provide 
the  following  information  to  the 
eKaminirig  physician: 

i  i)  A  copy  of  this  regulation  and  its 
appendices; 

fii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

w  i )  The  employee's  actual  or 
representative  exposure  level: 

:v)  A  description  of  any  personal 
protective  equipment  used  or  to  be 
used;  and 

'vj  Lnfor—.ation  from  previous 
em.ployment-related  medical 
examinations  of  the  affected  employee 
which  IS  not  otherwise  available  to  the 
examining  physician. 

17]  Physician's  written  opinions,  (i) 
For  each  examination  under  this 
section,  the  employer  shall  obtain  and 
provide  the  employee  with  a  copy  of  the 
examining  physician's  written  opinion 
within  15  days  of  the  examination.  The 
WTitten  opinion  shall  be  limited  to  the 
following  information: 

(A)  The  occupationally  pertinent 
results  of  the  medical  examination  and 
tests; 

(B)  The  physician's  opinion 
concerning  whether  the  employee  has 
any  detected  medical  conditions  which 
would  place  the  employee's  health  at 
greater  than  normal  risk  of  material 
impairment  from  exposure  to  benzene; 

(C)  The  physician  s  recommended 
limitations  upon  the  employee's 
exposure  to  benzene  or  upon  the 
employee  s  use  of  protective  clothing  or 
ecuipmen!  a. id  respirators. 

(Dj  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  ti,e  m»dicai  examination  and 
any  m.edical  conditions  resulting  from 
benzene  exposure  which  require  further 
explanation  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  reveal  specific 
records,  findings  and  diagnoses  that 
have  no  bea.'".ng  on  the  employee's 
ability  to  w-.rk  ;n  a  benzene-exposed 
workplace 

!3)  Medical  removal  plan,  (i)  When  a 
physician  m.akes  a  referral  to  a 
hematoiogist.  :ntemist  as  required  under 
paragraph  ;:)(5)i;;)  of  this  section,  the 
employee  shall  be  removed  from  areas 
where  exposu.'es  may  ext  ^ed  the  action 


level  until  such  time  as  the  physician 
makes  a  determination  under  paragraph 
(i)(8){ii)  of  this  section. 

(ii)  Following  the  examination  and 
evaluation  by  the  hematologist/intemist, 
a  decision  to  remove  an  employee  from 
areas  where  benzene  exposure  is  above 
the  action  level  or  to  allow  the 
employee  to  return  to  areas  where 
benzene  exposure  is  above  the  action 
level  shall  be  made  by  the  physician  in 
consultation  with  the  hematoiogist/ 
internist.  This  decision  shall  be 
communicated  in  writing  to  the 
employer  and  employee.  In  the  case  of 
removal,  the  physician  shall  state  the 
required  probable  duration  of  removal 
from  occupational  exposure  to  benzene 
above  the  action  level  and  the 
requirements  for  future  medical 
examinations  to  review  the  decision. 

(iii)  For  any  employee  who  is 
removed  pursuant  to  paragraph  (i)(8)(ii) 
of  this  section,  the  employer  shall 
provide  a  follow-up  examination.  The 
physician,  in  consultation  with  the 
hematologist/intemist.  shall  make  a 
decision  within  6  months  of  the  date  the 
employee  was  removed  as  to  whether 
the  employee  shall  be  returned  to  the 
usual  job  or  whether  the  employee 
should  be  removed  permanently. 

(iv)  Whenever  an  employee  is 
temporarily  removed  from  benzene 
exposure  pursuant  to  paragraph  (i)(8)(i) 
or  (i)(8)(ii)  of  this  section,  the  employer 
shall  transfer  the  employee  to  a 
comparable  job  for  which  the  employee 
is  qualified  (or  can  be  trained  for  in  a 
short  period)  and  where  benzene 
exposures  are  as  low  as  possible,  but  in 
no  event  higher  than  the  action  level. 
The  employer  shall  maintain  the 
employee's  current  wage  rate,  seniority 
and  other  benefits.  If  there  is  no  such 
job  available,  the  employer  shall 
provide  medical  removal  protection 
benefits  until  such  a  job  becomes 
available  or  for  6  months,  whichever 
comes  first. 

(v)  Whenever  an  employee  is  removed 
permanently  from  benzene  exposure 
based  on  a  physician's  recommendation 
pursuant  to  paragraph  (i)(8){iii)  of  this 
section,  the  employee  shall  be  given  the 
opportunity  to  transfer  to  another 
position  which  is  available  or  later 
becomes  available  for  which  the 
employee  is  qualified  (or  can  be  trained 
for  in  a  short  period)  and  where  benzene 
exposures  are  as  low  as  possible  but  in 
no  event  higher  than  the  action  level. 
The  enrployer  shall  assure  that  such 
employee  suffers  no  reduction  in 
current  wage  rate,  seniority  or  other 
benefits  as  a  result  of  the  transfer. 

(9)  Medical  removal  protection 
benefits,  (i)  The  employer  shall  provide 
to  an  employee  6  months  of  medical 
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removal  protection  benefits  immediately 
following  each  occasion  an  employee  is 
removed  from  exposure  to  benzene 
because  of  hematological  findings 
pursuant  to  paragraphs  (i)(8)  (i)  and  (ii) 
of  this  section,  unless  the  employee  has 
been  transferred  to  a  comparable  job 
where  benzene  exposures  are  below  the 
action  level. 

(ii)  For  the  purposes  of  this  section, 
the  requirement  that  an  employer 
provide  medical  removal  protection 
benefits  means  that  the  employer  shall 
maintain  the  current  wage  rate,  seniority 
and  other  benefits  of  an  employee  as 
though  the  employee  had  not  been 
removed. 

(iii)  The  employer's  obligation  to 
provide  medical  removal  protection 
benefits  to  a  removed  employee  shall  be 
reduced  to  the  extent  that  the  employee 
receives  compensation  for  earnings  lost 
during  the  period  of  removal  either  from 
a  publicly  or  employer-funded 
compensation  program,  or  from 
employment  with  another  employer 
made  possible  by  virtue  of  the 
employee's  removal. 

(j)  Communication  of  benzene 
hazards  to  employees— (1)  Signs  and 
labels,  (i)  The  employer  shall  post  signs 
at  entrances  to  regulated  areas.  The 
signs  shall  bear  the  following  legend: 

DANGER 

BENZESE 

CASCE^  HAZAPD 

FlAMWABlE— NO  SMOKING 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATOR  REQUIRED 

(ii)  The  employer  shall  ensure  that 
lables  or  other  appropriate  forms  of 
warning  are  provided  for  containers  of 
benzene  within  the  workplace.  There  is 
no  requirement  to  label  pipes.  The 
labels  shall  comply  w  ith  the 
requirements  of  29  CFR  1915.1200(f) 
and  in  addition  shall  include  the 
following  legend: 

DANGER 

CONTA.NS  BENZESE 

CANCER  HAZARD 

(2)  Material  safety  data  sheets,  (i) 
Employers  shall  obtain  or  develop,  and 
shall  prov  ide  access  to  their  employees, 
to  a  material  safety  data  sheet  (MSDS) 
which  addresses  benzene  and  complies 
with  29  CFR  191,';  1200. 

(ii)  Employers  who  are  manufacturers 
or  importers  shall: 

(A)  Comply  with  paragraph  (a)  of  this 
section,  and 

(B)  Comply  wi'h  the  requirement  in 
OSH.^'s  Hazard  Communication 
Standa.'-d,  29  CFR  1915.1200,  that  they 
deliver  to  downstream  employers  an 
N!SDS  which  addresses  benzene 

(3)  Information  and  trammg.  (i)  The 
employer  shall  provide  employees  with 
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information  and  training  at  Liie  time  of 
their  initial  assignment  to  a  work  area 
where  benzene  is  present.  If  exposures 
are  above  the  action  level,  employees 
shall  be  provided  with  information  and 
training  at  least  annually  thereafter. 

(ii)  Tne  training  program  shall  be  in 
accordance  with  the  requirements  of  29 
CFR  1915.1200(h)  (1)  and  (2),  and  shall 
include  specific  information  on  benzene 
for  each  category  of  information 
included  in  that  section. 

(iii)  In  addition  to  the  information 
required  under  29  CFR  1915.1200,  the 
employer  shall: 

(A)  Provide  employees  with  an 
explanation  of  the  contents  of  this 
section,  including  Appendices  A  and  B, 
and  indicate  to  them  where  the  standard 
is  available;  and 

(B)  Describe  the  medical  surveillance 
program  required  under  paragraph  (i)  of 
thiis  section,  and  explain  the 
information  contained  in  Appendix  C. 

(k)  Recordkeeping — (1)  Exposure 
rreasurements.  (i)  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  measurements  required  by 
paragraph  (e)  of  this  section,  in 
accordance  with  29  CFR  1915.1120. 

(ii)  This  record  shall  include: 

(A)  The  dates,  number,''duration,  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the  procedure 
used  to  determine  representative 
employee  exposures; 

(B)  A  description  of  the  sampling  and 
analytical  metnods  used; 

(C)  A  description  of  the  type  of 
respiratory  protective  devices  worn,  if 
any;  and 

(D)  The  name,  social  security  number, 
job  classification  and  exposure  levels  of 
the  employee  monitored  and  all  other 
err.ployees  whose  exposure  the 
ine^surement  is  intended  to  represent. 

(lii)  The  employer  shall  maintain  this 
record  for  at  least  30  years,  in 
a  cordance  with  29  CFR  1915.1120. 

(2)  Medical  surveillance,  (i)  The 
unpioyer  shall  establish  and  maintain 
,iv.  accurate  record  for  each  employee 
^  ,r  !t^>  t  to  medical  surveillance  required 
by  paragraph  (i)  of  this  section,  in 
accordance  with  29  CFR  1915.1120. 

(ii)  This  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  The  employer's  copy  of  the 
physician's  written  opinion  on  the 
initial,  periodic  and  special 
examinations,  including  results  of 
medical  examinations  and  all  tests, 
opinions  and  recommendations; 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  benzene; 

(D)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraphs  (i)(6|  (ii)  through  (v)  of  this 
section;  and 


(E)  A  copy  of  the  em.ployee's  medical 
and  work  history  related  to  exposure  to 
benzene  or  any  other  hematologic 
toxins. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  the  duration  of 
employment  plus  30  years,  in 
accordance  with  29  CFR  1915  1120. 

(3)  Availability,  (i)  The  employer  shall 
assure  that  all  records  required  to  be 
maintained  by  this  section  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  Employee  exposure  monitoring 
records  required  by  this  paragraph  shall 
be  provided  upon  request  for 
examination  and  copying  to  employees, 
employee  representatives,  and  the 
Assistant  Secretary  in  accordance  with 
29  CFR  1915.1120  (a)  through  (e)  and  (g) 
through  (i). 

(iii)  Employee  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
and  cop>'ing,  to  the  subject  employee,  to 
anyone  haWng  the  specific  written 
consent  of  the  subject  employee,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1915.112'o. 

(4)  Transfer  of  records,  (i)  The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR 
1915.1120(h). 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  three  (3)  months  prior  to  disposal, 
and  transmit  them  to  the  Director  if 
required  by  the  Director  within  that 
period. 

(1)  Observation  of  monitoring — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees,  or 
their  designated  representatives,  an 
opportunity  to  observe  the  measuring  or 
monitoring  of  employee  exposure  to 
benzene  conducted  pursuant  to 
paragraph  (e)  of  this  section. 

(2)  Oosenation  procedures.  When 
observation  of  the  meastu-ing  or 
monitoring  of  employee  exposure  to 
benzene  requires  entry  into  areas  where 
the  use  of  protective  clothing  and 
equipment  or  respirators  is  required,  the 
employer  shall  provide  the  obser\'er 
with  personal  protective  clothing  and 
equipment  or  respirators  required  to  be 
worn  by  employees  working  in  the  area, 
assure  the  use  of  such  clothing  and 
equipment  or  respirators,  and  require 
the  observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(m)  Dates— (l)  Effective  date.  The 
standard  shall  become  effective 
December  10. 1987. 


(2)  Start-up  dates  (i)  The 
requirements  of  paragraph  (a)  through 
(m)  of  this  section,  except  the 
engineering  control  requirements  of 
paragraph  (f)(1)  of  this  section  shall  be 
completed  within  sixty  (60)  days  after 
the  effective  date  of  the  standard. 

(ii)  Engineering  and  work  practice 
controls  required  by  paragraph  (f)(1)  of 
this  section  shall  be  implemented  no 
later  than  2  years  after  ^e  effective  date 
of  the  standard. 

(iii)  Coke  and  coal  chemical 
operations  may  comply  with  paragraph 
(m)(2)(ii)  of  this  section  or  alternately 
include  within  the  compliance  program 
required  by  paragraph  (0(2)  of  this 
section,  a  requirement  to  phase  in 
engineering  controls  as  equipment  is 
repaired  and  replaced.  For  coke  and 
coal  chemical  operations  choosing  the 
latter  alternative,  compliance  with  the 
engineering  controls  requirements  of 
paragraph  {n(l)  of  this  section  shall  be 
achieved  no  later  than  5  years  after  the 
effective  date  of  this  standard  and 
substantial  compliance  with  the 
engineering  control  requirements  shall 
be  achieved  within  3  years  of  the 
effective  date  of  this  standard. 

(n)  Appendices.  The  information 
contained  in  Appendices  A,  B,  C,  and  D 
is  not  intended,  by  itself,  to  create  any 
additional  obligations  not  otherwise 
imposed  or  to  detract  from  any  existing 
obligations.  The  protocols  on  respiratory 
fit  testing  in  Appendix  E  are  mandatory. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0129) 

Appendix  A  to  f  191  S.102A— Substance 
Safety  Data  Sheet,  Benzene 

/.  Substance  Identification 

A.  Substance:  Benzene. 

B.  Permissible  Exposure:  Except  as  to  the 
use  of  gasoline,  motor  fuels  and  other  fuels 
subsequent  to  discharge  from  bulk  terminals 
and  other  exemptions  specified  in 
$1915.102B(a)(2): 

1.  Airlxjme:  The  maximum  time-weighted 
average  (TWA)  exposure  limit  it  1  part  of 
benzene  vapor  per  million  parts  ot  air  (1 
ppm)  for  an  8-hour  workday  and  the 
maximum  short-tenn  exposure  limit  (STEL) 
is  5  ppm  for  any  15-minute  period. 

2.  Dermal:  Eye  contact  shall  be  prevented 
and  skin  contact  with  liquid  benzene  shall  be 
limited. 

C  Appearance  and  odor  Benzene  is  a 
clear,  colorless  liquid  with  a  pleasant,  sweet 
odor.  The  odor  of  benzene  does  not  provide 
adequate  warning  of  its  hazard. 

II.  Health  Hazard  Data 

A.  Ways  in  which  benzene  affects  your 
health.  Benzene  can  affect  your  health  if  you 
inhale  it,  or  if  it  comes  in  contact  with  your 
skin  or  eyes.  Benzene  is  also  harmful  if  you 
happen  to  swallow  it. 

B.  Effects  of  overexposure.  1.  Short-term 
(acute)  overexposure;  If  you  are  overexposed 
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the  i«ve,4  when  its  odor  is  Srst  recognirable, 
you  may  fe«l  hr»athlev»,  t-rrtsble,  euphoric, 
or  giddy;  you  may  ox:  p-t   »•  iiritabon  In 
eyes,  nos«,  snd  resp    i-        net.  You  may 
develop  ■  hmdoche    --       .^v,  nauseated,  or 
intcxicatsd.  Severe  expc«.^r8s  may  l«ad  to 
convulsicrss  and  loss  of  consciousness. 

2.  LoDg-term  (chroiiic)  exposar«.  Repeated 
or  prolonjied  exposure  to  benzene,  even  at 
relatively  low  coacentnitions.  may  result  in 
various  blood  disorders.  rHr.ging  from  anemia 
to  leukemia,  as  irreversible,  fetal  disease. 
Many  blocd  disorders  associeteu  with 
benzene  exposure  may  0(.cui  without 
symptoms. 

in.  Protective  dotting  and  Squipment 

A.  Respirators.  Respirators  are  raquirod  for 
those  operation*  in  which  engir^-^ring 
controls  or  work  prectire  contmis  ve  not 
feasible  to  reduce  e.xpcsure  tc  Ulp.  permissible 
level.  Howwer.  wher*  em;'lo>9rs  chn 
document  that  benzene  **  present  in  the 
wockplace  less  than  M  days  a  y<  ar, 
respirators  may  be  us^d  in  lieu  of  engineering 
controls.  If  respirators  are  worn,  they  must 
have  joint  Nfine  Safety  ar;d  Hoaith 
Administrarljn  and  the  National  Listitute  for 
Occupational  Safety  and  Healih  iMOSH)  seal 
of  approx-a!,  and  cartridge  or  canisrers  must 
be  replaced  before  the  end  of  tfipir  service 
life,  or  the  ei:d  of  the  shift,  whicnr-zer  occurs 
first.  If  vTj  pxperience  difficulty  breathing 
v*h:ie  V*;  ^.  .r,,<  i  respirator,  you  may  request 
a  positi  .e  pret>&ura  respirator  from  your 
employer.  You  must  be  thoroughly  trained  to 
use  the  assigned  respi-'afor,  and  the  training 
will  be  provid'^d  by  your  employer. 

B  Pr^if^-::v-  CJothing  You  must  wear 
appropr^-rp  ^r  'tactive  clothing  (such  a* 
!:^x)t3.  aiovM  sieeves,  aprons,  eta)  over  any 
puns  of  ,'ju7  tMidv  that  could  be  exposed  to 
liquid  bei;2en» 

Q  f .-  a.-.  J  Face  Protection  You  must  wear 
jp!asn  proof  safety  goggles  if  it  is  possible 
•hat  benzene  may  get  into  your  eyes.  In 
ac.r.t;on.  you  must  wear  a  face  shield  if  your 
face  could  be  splashed  with  benzene  liquid. 

IV.  Emergency  and  First  Aid  Procedures 

A.  Eye  and  face  exposure  If  benzene  is 
splashed  ji  3rour  eyes,  wash  if  out 
nn.T.ec  a'eiy  with  larje  amounts  of  water.  If 

LT'.tation  persists  or  v  ision  appears  to  be 
aifected  wfm  a  doctor  as  soon  as  possible. 
B  S»jn  i.xpv.cure  If  benzene  is  spilled  on 

><~L  r  :i  ■     -.1  ar  sitin.  remove  the 
en :.'<:;  i  clothing  and  wash  the  exposed 

sk;n  w;  :,  .-  ^iP  amoun's  of  water  and  soap 
irp:r.f.:;dv  .    yVash  contaminated  clothing 

\:*--iorH  you  wr-d"  It  again. 
C  3re<}tr:.-'3;  if  you  or  any  other  person 

K.pg...^,  ..,  .gj^g  amounts  of  benzene,  get  the 
'3xpose<:  p«rsv  r.  tc  fresh  air  at  onca.  Apply 
=L-ti:ici,ii  rflsp  --i'.  .-  if  breathing  has  stopped. 

".a.,  for  .r.t<a;r^;  a.s-..,Mrce  or  a  doctor  as 
3 >-?,  3    -.  '■..-..%  Vpvo:  -r.tar  any  vessel  or 
cor.r;r!ed  sd^-'  ■  «»-'■.'■':<?  ''  -  '^rzene 
ccncBntret:or.  r-  *."■  >»  ^.i^ti  without  proper 
safety  equipraen;  ai:c  s;  '.f-i^.t  -  :,  -  ather 
person  prewct  who  w...  ;';« ,     .-..ide.  A  life 
hne  ihould  lie  us*"^ 

D.  Swallowin_g  If  tJenze.Te  ^.^a  :>«n 
swallowed  and  ttie  pa'ient  \s  conjcious,  do 
not  induce  vomiting  Ciil  fur  metiicdi 
MSLStanca  or  a  doctor  LTimed:atal-, 
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If  you  are  exposed  to  benz«:ie  dt  a 
concentration  at  or  above  O.S  ppm  as  an  B- 
hour  time-weighted  average,  or  have  been 
exposed  at  or  above  10  ppm  In  the  past  while 
employed  by  your  cxirrent  employer,  your 
employer  is  required  to  provide  a  medical 
examination  and  history  and  laboratory  tests 
within  60  days  of  the  elective  date  of  this 
standard  and  annually  thereef^r.  These  tests 
shall  be  provided  without  cost  to  yea  In 
addition,  if  you  are  accidentally  expond  to 
benzene  (ei^er  by  ingestion.  inhalaUon.  or 
slcin/eye  contact)  under  emergency 
conditions  known  or  suspected  to  constitute 
toxic  exposure  to  benzene,  your  employer  is 
required  to  make  special  laboratory  tests 
available  to  you. 

V7.  Observation  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representabve  of  your 
exposure  to  benzene  and  you  or  your 
designated  representative  are  entitled  to 
observe  the  monitoring  procedure.  You  are 
entitled  to  observe  the  steps  taken  in  the 
measurement  procedure,  and  to  record  the 
results  obtained.  When  the  monitoring 
procedure  is  taking  place  in  an  area  where 
respirators  or  personal  protective  clothing 
and  equipment  are  required  to  be  worn,  you 
or  your  representative  must  also  be  provided 
with,  and  must  wear  the  protective  clothing 
and  equipment 

VTJ.  Access  to  Records 

You  or  3rour  reprresentativo  are  entitled  to 
see  the  records  of  measurements  of  your 
exposure  to  benzene  upon  written  request  to 
your  employer.  Your  medical  examination 
records  can  be  furnished  to  yourself,  your 
physician  or  designated  repreMotative  upon 
request  by  you  to  your  employer. 

VD7.  Precautions  for  Safe  Use,  Handling  and 
Storage 

Benzene  liquid  is  highly  flammable.  It 
should  be  stored  in  tightly  closed  containers 
in  a  cool,  well  ventilated  ar^-a  5«nzene  vapor 
may  form  explosive  mixtures  in  air.  All 
sources  of  ignition  must  be  controlled.  Use 
nonsparking  tools  when  opening  or  dosing 
benzene  containers.  Fire  extinguishers, 
where  provided,  must  be  readily  available. 
Know  where  they  are  located  and  how  to 
operate  them.  Smoking  is  prohibited  in  areas 
where  benzene  is  used  or  stored.  Ask  3rour 
supervisor  where  benzene  is  used  in  your 
area  and  for  additional  plant  s;;fety  rj!«>s 

Appendix  B  to  S  1915.1028 — Substance 
Technical  Gnidlines,  Benzene 

/.  Physical  and  Chemical  Data 

A.  Substance  identification. 

1.  Synonyms:  Benzol,  benzole,  coal 
naphtha,  cyclohexatriene,  phene.  phenyl 
hydride,  pyrobenzol.  (Benzin,  petroleum 
benzin  and  Benzine  do  not  contain  benzene). 

2.  Formula  O^  {CAS  Registry  Number 
71-43-2) 

B.  Physical  data. 

1.  Boiling  Point  (7m:  :;t  Hg    BO  1  T  (176 
•F) 

2.  SpeciflcCfH'.  i*y  ;wiitt-r="i/  QS'^ 

3.  Vapor  Density  (a.'r=lj:  2  7 

4.  Melting  Point:  5  5  °C  i42  T) 


5.  Vop.';^  Prpss-.rt;  at  20  ''C  ,'fiS  °F).  75  Eun 
Hg 

6.  Solubility  in  \^  at^r    C«  X> 

7.  Evaporation  Ra'o  "th  r=l):  2.8 

8.  Appearance  and  Odor:  Clear,  colorless 
liquid  with  ■  distinctive  swee<  odor. 

U.  Fire.  Explosion,  and  Reactivity  Haiard 
Data 

A.  Fire. 

1.  Flash  Point  (closed  cup):  - 11  "C  (12  "T) 

2.  Aufoignifion  Temperature:  580  "C  (1076 
'¥) 

3.  Flammable  limits  in  Air.  %  by  Volume: 
Lower  1.3%,  Upper  7.5% 

4  Extinguishing  Media:  Carfocm  dioxide. 
dry  chemical,  or  foam. 

5.  Special  Fire-Fighting  procedures:  Do  cot 
use  soI:d  stream  of  water,  since  stream  will 
scatter  and  spread  fire.  Fine  w°ter  spray  can 
be  used  to  keep  fire-exposed  containe:-s  coo]. 

6.  Unusual  fire  and  explosion  hazards; 
Benzene  is  a  f.ammable  liquid.  Its  vapors  can 
form  explosive  mixtures.  Ail  ignition  sources 
must  be  controlled  when  bcrzene  is  used, 
handled,  or  stored.  Where  liquid  or  ^•3por 
may  be  released,  such  areas  shall  be 
considered  as  hazardous  locations.  Benzene 
vapors  are  heavier  than  air.  thus  the  vapors 
may  travel  along  the  ground  and  be  ignited 
by  open  flames  or  sparks  at  locations  remote 
from  the  site  at  which  benrene  is  bandied. 

7.  Benzene  is  ciassi.^ied  as  a  1  B  flammable 
liquid  for  the  purpose  of  conforming  to  the 
requirements  of  :9  CFR  1910.106.  A 
concentration  exceeding  3,250  ppm  is 
considered  a  potenMai  fire  explosion  hazard. 
Locations  where  benzene  may  be  {vesent  in 
quantities  sufficient  to  produce  explosive  or 
ignitable  mixtuifs  a>T  conii  icrfKl  Class  I 
Group  D  for  the  purposes  of  conforming  to 
the  requirements  of  29  CFR  1910.309. 

B.  Reactivity. 

1.  Conditions  contributing  to  instability: 
Heat. 

2.  Incompatibility:  Heat  and  oxidizing 
materials. 

3.  Hazardous  decomposition  products: 
Toxic  gases  and  vapors  (such  as  carbon 
monoxide). 

lU.  Spill  and  Leak  Procedures 

A.  Steps  to  be  taken  if  the  material  is 
released  or  spilled.  As  much  benzene  as 
(>ossible  should  be  absorbed  with  •suitable 
materials,  such  as  dry  sand  or  earth.  That 
remaining  must  be  Hushed  with  large 
amounts  of  water.  Do  not  flush  benzene  into 
a  confined  space,  such  as  a  sewer,  because 
of  explosion  danger  RerriOve  a!'  Ignition 
sources.  Ventilate  enclosed  places. 

B.  Waste  disposal  method  Disposal 
methods  must  conform  to  o'her  jurisdictioRsi 
regulations  If  allowed,  benzece  may  be 
disposed  of:  (a)  By  abs^irt  ing  u  iri  dry  sand 
or  earth  and  dis>>osing  la  a  sa-i.ta."/  iand&ll; 
(b)  if  small  quantities.  t>y  removvug  »t  to  a  safe 
location  from  buildings  or  other  combustible 
sources,  pouring  it  in  dry  saod  or  earth  and 
cautiously  igniting  it;  and  (c)  if  large 
quantifies,  by  atomizing  it  ir,  a  suitable 
coirbusticn  chamber 

!V  Kl!.<;ceUaneoiJS  Precautions 

A.  High  expKJSure  to  benzene  can  occ-i 
when  transferring  the  liquid  from  one 
container  !o  another.  Such  operations  should 
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be  well  ventilated  and  good  work  practices 
must  be  established  to  avoid  spills. 

B.  Use  non-sparking  tools  to  open  benzene 
containers  which  are  effectively  gfcunded 
and  bonded  prior  to  opening  and  pouring. 

C.  Employers  must  advise  employees  of  all 
plant  areas  and  operations  where  exposure  to 
benzene  could  occur.  Common  operations  in 
which  high  exposures  to  benzene  may  be 
encountered  are:  the  primary  production  and 
utilization  of  benzene,  and  transfer  of 

Kpp  7f>n« 

AptM>nihx  C  (o  <(  "HIS  1  {J2j*.-^''-itH!ii  d! 
Survpiiiant «»  <'a.!lfi.ntt«  for  Bfrui--;p 

/.  Route  oj  Entry 
Inhalation:  skin  absorption. 

//  Toxicology 

Benzene  is  primarily  an  inhalation  hazard. 
Systemic  absorption  may  cause  depression  of 
the  hematopoietic  system,  pancytopenia, 
aplastic  anemia,  and  leukemia.  Inhalation  of 
high  concentrations  can  affect  central 
nefvous  system  function.  Aspiration  of  small 
amounts  of  liquid  benzene  immediately 
causes  pulmonary  edema  and  hemorrhage  of 
pulmonary  tissue.  There  is  some  absorption 
through  the  skin.  Absorption  may  be  more 
rapid  in  the  case  of  abraded  skin,  and 
benzene  may  be  more  readily  absorbed  if  it 
is  present  in  a  mixture  or  as  a  contaminant 
in  solvents  which  are  readily  absorbed.  The 
defatting  action  of  benzene  may  produce 
primary  irritation  due  to  repeated  or 
prolonged  contact  with  the  skin.  High 
concentration  are  irritating  to  the  eyes  and 
the  mucuous  membranes  of  the  nose,  and 
respiratory  tract. 

///  Signs  and  Symptoms 

Direct  skin  contact  with  benzene  may 
cause  er>'thema.  Repeated  or  prolonged 
contact  may  result  in  drying,  scaling 
dermatitis,  or  development  of  secondary  skin 
infections.  In  addition,  there  is  benzene 
absorption  through  the  skin.  Local  effects  of 
benzene  vapor  or  liquid  on  the  eye  are  slight. 
Only  at  very  high  concentrations  is  there  any 
smarting  sensation  in  the  eye.  Inhalation  of 
high  concentrations  of  benzene  may  have  an 
initial  stimulatory  effect  on  the  central 
nervous  system  characterized  by 
exhilaration,  nervous  excitation,  and/or 
giddiness,  followed  by  a  period  of 
depression,  drowsiness,  or  fatigue.  A 
sensation  of  tightness  in  the  chest 
accompanied  by  breath  lessness  may  occur 
and  ultimately  the  victim  may  lose 
consciousness.  Tremors,  convulsions  and 
death  may  follow  from  respiratory  paralysis 
or  circulatory  collapse  in  a  few  minutes  to 
several  hours  following  severe  exposures. 

The  detrimental  effect  on  the  blood- 
forming  system  of  prolonged  exposure  to 
small  quantities  of  benzene  vapor  is  of 
extreme  importance.  The  hematopwietic 
system  is  the  chief  target  for  benzene's  toxic 
effects  which  are  manifested  by  alterations  in 
the  levels  of  formed  elements  in  the 
peripheral  blood.  These  effects  have  occurred 
at  concentrations  of  benzene  which  may  not 
cause  irritation  of  mucous  membranes,  or  any 
unpleasant  sensory  effects.  Early  signs  and 
symptoms  of  benzene  morbidity  are  varied, 
of^en  not  readily  noticed  and  non-specific. 


Subjective  complaints  of  headache, 
dizziness,  and  loss  of  appetite  may  precede 
or  follow  clinical  signs.  Rapid  pulse  and  low 
blood  pressure,  in  addition  to  a  physical 
appearance  of  anemia,  may  accompany  a 
subjective  complaint  of  shortness  of  breath 
and  excessive  tiredness.  Bleeding  from  the 
nose,  gums,  or  mucous  membranes,  and  the 
development  of  purpuric  spots  (small 
bruises)  may  occur  as  the  condition 
progresses.  Clinical  evidence  of  leukopenia, 
anemia,  and  thrombocytopenia,  singly  or  in 
combination,  has  been  frequently  reported 
among  the  first  signs. 

Bone  marrow  may  appear  normal,  aplastic, 
or  hyperplastic,  and  may  not.  in  all 
situations,  correlate  with  peripheral  blood 
forming  tissues.  Because  of  variations  in  the 
susceptibility  to  benzene  morbidity,  there  is 
no  "typical"  blood  picture.  The  onset  of 
effects  of  prolonged  benzene  exposure  may 
be  delayed  for  many  months  or  years  after  the 
actual  eKp>osure  has  ceased  and  identification 
or  correlation  with  benzene  expwsure  must  be 
sought  out  in  the  occupational  history. 

A'.  Treatment  of  Acute  Toxic  Effects 

Remove  from  exposure  immediately.  Make 
sure  you  are  adequately  protected  and  do  not 
risk  being  overcome  by  fumes.  Give  oxygen 
or  artificial  resuscitation  if  indicated.  Flush 
eyes,  wash  skin  if  contaminated  and  remove 
ail  contaminated  clothing.  Symptoms  of 
intoxication  may  persist  following  severe 
exposures.  Recovery  from  mild  exposures  is 
usually  rapid  and  complete.  ? 

V.  Surveillance  and  Preventive 
Considerations 

A.  General 

The  principal  effects  of  benzene  exposure 
which  form  the  basis  for  this  regulation  are 
pathological  changes  in  the  hematofwietic 
system,  reflected  by  changes  in  the 
peripheral  blood  and  manifesting  clinically 
as  pancytopenia,  aplastic  anemia,  and 
leukemiavConsequently.  the  medical 
surveillance  program  is  designed  to  observe, 
on  a  regular  basis,  blood  indices  for  early 
signs  of  these  effects,  and  although  early 
signs  of  leukemia  are  not  usually  available, 
emerging  diagnostic  technology  and 
innovative  regimes  make  consistent 
surveillance  for  leukemia,  as  well  as  other 
hematopoietic  effects,  essential. 

Initial  examinations  are  to  be  provided 
within  60  days  of  the  effective  date  of  this 
standard,  or  at  the  time  of  initial  assignment, 
and  periodic  examinations  annually 
thereafter.  There  are  special  provisions  for 
medical  tests  in  the  event  of  hematologic 
abnonnalities  or  for  emergency  situations. 

The  blood  values  which  require  referral  to 
a  hematologist  or  internist  are  noted  in  the 
standard  in  paragraph  (i)(5).  The  standard 
specifies  that  blood  abnormalities  that  persist 
must  be  referred  "unless  the  physician  has 
good  reason  to  believe  such  referral  is 
unnecessary"  (paragraph  (i)(5)).  Examples  of 
conditions  that  could  make  a  referral 
unnecessary  despite  abnormal  blood  limits 
are  iron  or  folate  deficiency,  menorrhagia,  or 
blood  loss  due  to  some  unrelated  medical      • 
abnormality. 

Symptoms  and  signs  of  benzene  toxicity 
can  be  non-spjecific.  Only  a  detailed  history 


and  appropriate  investigative  procedures  will 
enable  a  physician  to  rule  out  or  confirm 
conditions  that  place  the  employee  at 
increased  risk.  To  assist  the  examining 
physician  with  regard  to  which  laborator>' 
tests  are  necessary  and  when  to  refer  an 
employee  to  the  specialist,  OSHA  has 
established  the  fallowing  guidelines. 

B.  Hematology  Guidelines 

A  minimum  battery  of  tests  is  to  be 
performed  by  strictly  standardized  methods. 

1.  Red  cell,  white  cell,  platelet  counts, 
white  blood  cell  differential,  hematacrit  and 
red  cell  indices  must  be  performed  by  an 
accredited  laboratory.  The  normal  ranges  for 
the  red  cell  and  white  cell  counts  are 
influenced  by  altitude,  race,  and  sex.  and 
therefore  should  be  determined  by  the 
accredited  laboratory  in  the  specific  area 
where  the  tests  are  performed. 

Either  a  decline  from  an  absolute  normal 
or  an  individual's  base  line  to  a  subnormal 
value  or  a  rise  to  a  supra-normal  value,  are 
indicative  of  pxjtential  toxicity,  particularly  if 
all  blood  parameters  decline.  The  normal 
total  white  blood  count  is  approximately 
7.200/mm  ^  plus  or  minus  3,000.  For  cigarette 
smokers  the  white  coimt  may  be  higher  and 
the  upper  range  may  be  2,000  cells  higher 
than  normal  for  the  laboratory.  In  addition, 
infection,  allergies  and  some  drugs  may  raise 
the  white  cell  count.  The  normal  platelet 
count  is  approximately  250.000  with  a  range 
of  140.000  to  400.000  Counts  outside  this 
range  should  be  regarded  as  pxjssible 
evidence  of  benzene  toxicity. 

Certain  abnormalities  found  through 
routine  screening  are  of  greater  significance 
in  the  benzene-«xf)osed  worker  and  require 
prompt  consultation  with  a  specialist, 
namely: 

a.  Thrombocytopenia. 

b.  A  trend  of  decreasing  white  cell,  red 
cell,  or  platelet  indices  in  an  individual  over 
time  is  more  worrisome  than  an  isolated 
abnormal  findmg  at  one  test  time.  The 
importance  of  trend  highlights  the  need  to 
compare  an  individual's  test  results  to 
baseline  and/or  previous  periodic  tests. 

c.  A  constellation  or  pwttem  of 
abnormalities  in  the  different  blood  indices 
is  of  more  significance  than  a  single 
abnormality.  A  low  white  count  not 
associated  with  any  abnormalities  in  other 
cell  indices  may  be  a  normal  statistical 
variation,  whereas  if  the  low  white  count  is 
accompanied  by  decreases  in  the  platelet 
and/or  red  cell  indices,  such  a  pattern  is 
more  likely  to  be  associated  with  benzene 
toxicity  and  merits  thorough  investigation. 

Anemia,  leukopenia,  macrocytosis  or  an 
abnormal  differential  white  blood  cell  count 
should  alert  the  physician  to  further 
investigate  and/or  refer  the  pwtient  if  repeat 
tests  confirm  the  abnormalities.  If  routine 
screening  detects  an  abnormality,  follow-up 
tests  which  may  be  helpful  in  establishing 
the  etiology  of  the  abnormality  are  the 
peripheral  blood  smear  and  the  reticulocyte 
count. 

The  extreme  range  of  normal  for 
reticulocytes  is  0.4  to  2  5  percent  of  the  red 
cells,  the  usual  range  being  0.5  to  1.2  percent 
of  the  red  cells,  but  the  typical  value  is  In  the 
range  of  0.8  to  1.0  percent.  A  decline  in 
reticulocytes  to  levels  of  less  than  0.4  percent 
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ts  to  b«  mjjunl^Hl  u  pouiblo  avuiflm  0  |iint«>s< 
anotbar  specific  cause  ii  found)  of  benienB 
toxicity  requirmg  accelerated  iurv«iiidn<« 
An  tncrea««  in  reticulocyte  l*rveis  in  about  I  -, 
pen:ent  may  also  be  tonsisteat  with  ibut  ts 
not  as  charactensiic  of)  benzane  (on it  ly. 

2.  An  unfxirtant  diagnoatic  test  is  «  tarwful 
HxaminatiOD  o/the  penpheral  blix-Ki  sm.'ar 
As  wi'h  retirijlocyte  couni  'he  srriwar  s:^.(i;.:  1 
be  with  fresh  unr.oagulatwd  biood  obtainfi 
from  a  needle  tip  fnl lowing  venip:m«-tvir*>  or 
from  I  drop  of  aarlube  blood  U  a;.'i.iarv 
bl'Xjd).  if  nor«s«arv,  the  smear  ^i^v   u'uler 
certain  iuniled  a^ndiciunt.  be  nviide  fnm  a 
blfxjd  sample  anticoagvilatiwl  witn  ECTA  [but 
nevw  witb  oxalate  or  R«pann)  V%h«n  the 
srr.ear  ;s  to  be  pr«»p«r>»d  i-urn  a  ifv^  ir-i^ri  of 
venous  blood  which  has  been  <r-i.:m-ioc  by  a 
commercial  Vacutainer*  •-vy>e  '-ir* 
(Xintainin^  neutral  EDTA  the  smear  should 
be  madf  as  s<x)n  aa  p<issibi«  after  the 
vsnesec'inn.  A  deiiiy  of  up  to  1 2  houn  is 
p»^rmissibi«  tietwcen  tne  druwmg  of  the  blood 
ipflcunen  into  EDTA  sni  r.le  prriarifion  of 
the  smear  if  the  blorjd  is  svir^d  -'  -''n-i^erator 
(not  freezing;  temperstu.-e 

3  The  minimum  rrvinddt'irv  'itrs^Tvations 
to  be  made  from  'he  imear  *-» 
a.  The  diffprontidi  wmte  Diood  cell  count 
b  Description  of  abnormalities  in  the 
app»>a;ance  of  n*d  i.ells. 

c.  Descript.on  of*.".',  lut   .nialitiesinthe 
piateints. 

d.  A  careful  search  must  be  made 
throu>{r.(jul  of  ev«ry  biocxi  smear  for 
imiTiatj.'e  whita  cs-.s  su<  h  *»  rMnd  fornis  (in 
morfl  than  normal  pnH""^-'"'".    ;  e..  over  10 
percen'  of  the  trHai  dif'^^nnv  i,ii  i.ount),  any 
number  0/  metamyeior-.iBt  n:yelocytes  or 
myeloblasts.  Any  nut  leate  or  aiLiltinucleated 
r«d  b\i)fxi  ceils  sr.vuid  be  reported.  Large 
"giant"  p.a:-^;Hts  or  fragments  of 
megaka.'7r)c\tes  must  bis  racognized. 

An  infTsaae  m  the  proportion  of  band 
forms  among  the  neutxoph..iC  granulocytes  is 
an  abnormai.tv  d*i»»*«r\  p.g  sp«  lal  mention, 
for  it  may  ppprwsent  a  c^,Hri,i"  which  should 
be  considered  as  »n  Mf.y  w.ini.ngof  benzene 
toxicity  i-T  the  abs«»nr,»»  of  !'.';►<-  causative 
factnrs  utiost  cf,romijr.!v    i;!-^'  'ion).  Likewise. 
the  appearance  of  irieti.n  ■«.ix.ytes.  in  the 
absence  of  another  prc.tM  .0  cause,  is  to  be 
considered  a  possiOie  inuication  of  benzane- 
Induced  toxicity. 

An  upward  trend  in  the  number  of 
basophils,  which  normally  do  not  exceed 
about  2  0  pertent  of  the  total  white  cells,  is 
to  ae  r*;«arded  as  poasibie  evidence  of 
benz^'ue  tot'  itv  A  rise  in  the  eosinophil 
count  IS  iriis  spflcific  but  also  may  be 
suspicious  of  toxicity  If  the  ris«s  above  6.0 
percent  cf  t.ie  '.otal  white  count 

The  normal  range  of  monocytes  is  from  2.0 
to  8  0  percent  of  the  total  white  count  with 
an  average  of  about  5.0  percent  About  20 
percent  of  mdividuals  reported  to  have  mild 
but  persisting  abiKirmalitie*  caused  by 
f  rpotiu.-e  to  benzene  show  a  persistent 
r:i  :'cir •.•(«,,$.  The  findings  of  a  monocyte 

iunt  whicb  t>«rsists  at  more  than  10  to  12 
;  "r  r  r-  -f  'hs  '-orma.  white  cell  count  (when 
tne  total  count  is  normal)  or  persistence  of  an 
absolute  mcno<^te  crust  in  excess  of  800/ 
mm  '  s.>.oi.,.i  t«  .-yarded  as  a  possible  sign 
;f  oeniBne-i.-.duced  toxicity. 

A  less  frequent  but  more  serious  indication 
of  beowne  t.uucify  la  the  finding  In  the 


peripheral  bioo<l  of  th«  M)-<-jilied  "pseudo" 
)r  <i<qiur««ij  Pel««r-Huet  unomaJy  In  Ihis 
tinoindiY  many,  or  iorn«tim««  the  raaiority.  ol 
'ho  -i«utniphiii(  RTfinulorytes  possess  %vo 
ro::ri.i  nut.l«»ar  s»Tiements — less  often  one  or 
thr»w  round  s^ni-Twiits— rather  than  thrcfl 
ii)nT!,i,iy  eionnrtted  s«fgmflnts.  When  thi.s 
•inorirtiy  ..■;  imii  .I'Tw/iitury,  i!  is  often  but  no! 
invariably  pr«d>f  tive  of  substxjuent  leukemia 
However,  ouiy  alxjui  two  pert«nt  of  patien's 
who  ukimatety  develop  acute  myeionenous 
leukemia  show  the  acquired  Pe!)<»«r  Huef 
anonoaly.  Other  testa  tfiai  can  be 
administered  to  inves'  gatt*  blotxl 
abnormalitiea  are  discussMJ  l)eiow  however, 
such  procedures  should  be  undertaken  by  the 
hematologist. 

An  uncommon  sign,  which  cannoi  t>e 
delected  £rom  the  smear,  but  can  be  e!;cit>)d 
by  a  "sucrose  water  test"  of  peripheral  blind 
is  transient  paroxysmal  nocturnal 
hemoglobinuria  (PNH),  which  may  first  occur 
insidiously  during  a  period  of  established 
aplastic  anemia,  and  may  be  followed  within 
one  to  a  few  years  by  the  appearance  of 
rapidly  fotal  acute  myelogenous  leukemia. 
Clinical  detection  of  PNH.  which  occurs  in 
only  one  or  two  percent  of  thoae  destined  to 
have  acute  myelogenous  leukemia,  may  be 
difilcult;  if  the  "sucrose  water  test"  is 
positive,  the  somewhat  more  definitive  Hain 
test,  also  known  as  the  acid-serum  hemolysis 
test,  may  provide  confirmation. 

e.  Individuals  documented  to  have 
developed  acute  myelogenous  leukemia  years 
aflejypitial  exposure  to  benzene  may  have 
progressed  through  a  preliminary  pha.se  of 
hematologic  abnormality,  in  some  instances 
pancytopenia  (i.e..  a  lowering  in  the  counts 
of  all  circulating  blood  cells  of  bone  marrow 
origin,  but  not  to  the  extent  implied  by  the 
term  "aplastic  anemia")  preceded  leukemia 
for  many  years.  Depression  of  a  single  blood 
cell  type  or  platelets  may  represent  a 
harbinger  of  aplasia  or  leukemia.  The  finding 
of  two  or  more  cytopenias.  or  pancytopenia 
in  a  benzene-exposed  individual,  must  be 
regarded  as  highly  suspicious  of  more 
advanced  although  still  reversible,  toxicity. 
"Pancytopenia"  coupled  with  the  appearance 
of  immature  cells  (myelocytes,  myeloblasts, 
erythroblasts.  etc  ),  with  abnormal  cells 
(pseudo  Pelger-Huet  anomaly,  atypical 
nuclear  heterochromatin.  etc.),  or 
unexplained  elevations  of  white  blood  cells 
must  be  regarded  as  evidence  of  benzene 
overexposure  unless  proved  otherwise.  Many 
severely  aplastic  patients  manifested  the 
ominous  finding  of  5-10  percent  myeloblasts 
in  the  marrow,  occasional  myeloblasts  and 
myelocytes  in  the  blood  and  20-30% 
monocytes.  It  is  evident  that  isolated 
cytopenias.  pancytopenias,  and  even  aplastic 
anemias  Induced  by  benzene  may  be 
reversible  and  complete  recovery  has  been 
reported  on  cessation  of  exposure.  However. 
since  any  of  these  abnormalities  is  serious, 
the  empfoyee  must  immediately  be  removed 
from  any  possible  exposurv  to  benzene  vapor. 
Certain  tests  may  substantiate  the  employee's 
prospects  tar  progression  or  regression  One 
such  test  would  be  an  examination  of  the 
bone  marrow,  but  the  decision  to  perform  a 
bone  marrow  aspiration  or  needle  biopsy  is 
made  by  the  hematologist. 

The  findings  of  basophilic  stippling  in 
circulating  red  blood  cells  (usually  found  in 


1  10  5%  of  red  cells  following  marrow 
lniur\ ),  and  detection  in  the  bone  marnjw  r.f 
what  are  termed  "ringed  sideroblasts  '  must 
Lie  taken  sennusly.  as  they  have  b*ren  n.'jted 
■n  recent  years  to  be  premonitory  sigr.s  of 
sutisequenl  leukemia 

Recenllv  peroxidase-stainirg  of  cimjlertng 
or  marrow  neutrophil  granulocytes, 
employing  benzidine  dihydrochlonde.  hdw 
reveaied  the  disappearance  of.  or  diminutKn 
in.  peroxidase  In  a  sizable  prop(irt.on  of  Ih- 
gr'J.^ulocyies,  ar.d  thi.s  has  be»'.i  rH(./orted  «■> 
an  early  sign  of  leukemia.  However. 
relatively  few  patients  have  bee.-,  studied  to 
date.  (jrar.ul;A:yfp  gra:iules  are  normally 
stronfily  p^roxniase  positive  A  steativ 
'ifjcline  m  leukrK:yte  alkaline  phosphatase 
has  also  be«n  reported  as  sujsKPStive  of  ear'v 
ai  ute  leukfima.  Exposure  to  lienzene  mav 
r.au.se  an  ear.'y  rise  in  serum  iron,  of^en  but 
n«il  always  a.ssociated  with  a  fail  ia  tne 
rti*:f  ulixi-.te  rount.  Thus.  s«na) 
measurB.iientii  of  serum  iron  levels  may 
provuV  a  .means  of  determininH  whether  or 
H'lt  the.-e  IS  a  trend  i^prwspnting  sustained 
s.jppr-ession  of  erythmpoiesis. 

Measurement  of  serum  iron,  defend  .".ai;!!.', 
of  pfrrjxiciase  and  of  alkaline  phosphatase 
a'  tivity  in  p«»npheral  Kranu!o<-j;/tes  r^r,  be 
perfonr.ed  :n  most  pathology  latiora tones. 
Peroxidase  and  alkaline  phosphatase  stainin^i 
are  usually  undertaken  whon  t».e  :nde-«  of 
susperion  for  leukemia  is  high 

Appendix  D  to  $1915.1028 — Sampling  and 
.Analytical  Vfelhods  for  Benzene  Moniroring 
»nd  Measiirement  Procedures 

.••Ifirtsurements  taken  fcr  the  p',.-pfiv'  if 
d«tfru,r;ing  e.T.ployee  exposure  tn  benzer.n 
are  b«st  taken  so  that  the  rfpresRr.tative 
ave,-a)^e  8-hour  exposure  may  b«  determLned 
from  a  single  8- hour  sample  or  two  (2)  4-bour 
samples.  Short-time  Sn'erval  Mmples  (or  grab 
samples)  mav  also  be  '.^sed  to  determine 
average  exposure  level  if  a  mini.Tium  of  fiv 
measurements  are  taken  in  a  random  manner 
over  the  B-hciu.-  work  shift  Random  sampling 
means  that  any  portion  cf  tho  work  shif^  has 
the  sa.'ne  change  of  being  sampled  as  any 
othfir.  The  anfh.mef  ic  ave.-age  of  all  such 
random  samples  taken  on  one  work  shif>  is 
an  estimate  of  an  employe*- ;j  averajje  level  of 
exposu.'*'  for  that  work  shift  Air  sam;  ies 
should  be  taken  in  the  emplovee's  breathing 
zone  (air  that  would  most  nearly  rejirwient 
that  inhaled  by  the  employee)  .Sampling  and 
analysis  must  be  p<>rformed  with  procedures 
meeting  the  requirements  of  the  standard. 

There  are  a  n'jmber  of  methods  available 
for  monitoring  employee  exposure?"  h:> 
beniene.  Th«  siim.pling  and  an=ilvsis  may  be 
performed  h\  collection  of  the  b^'-nzene 
vaptor  or  rharroal  ahsorpt;on  ^jti<?8.  with 
subsequent  chemical  anaivsi.i  by  gas 
chromatography.  Sampling  and  analysis  may 
also  be  performed  by  portable  dir»c»  reading 
instnunents,  reai-t,me  conti.iuous  monitoring 
systems,  passive  dos. meters  or  other  suitebla 
methods  The  employer  has  the  oblig  it.im  cf 
selecting;  a  mc.^iloring  me'h.od  which  meets 
the  Bccurary  a..d  precision  roi:;u;remfn»s  of 
the  standard  under  his  unicie  field 
conditions.  The  standard  requires  that  the 
method  of  monitoring  must  have  an 
accuracy,  to  a  95  percent  confidencre  level,  ol 
not  less  than  plus  or  minus  25  percent  for 
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concentrations  of  benzene  greater  than  or 
equal  to  05  ppm. 

The  OSHA  Laboratory  modified  NIOSH 
Method  sail  and  evaluated  it  at  a  benzene 
air  conceatretion  of  1  ppm.  A  procedure  for 
determining  the  benzene  concentration  in 
bulk  material  samples  was  also  evalauted. 
This  work,  reported  in  OSHA  Laboratory 
Method  No.  12,  includes  the  following  two 
analytical  procedures: 

/.  OSHA  Method  12  for  Air  Samples 

Analyte:  Benzene 

Matrix:  Air 

Procedure:  Adsorption  on  charcoal. 

desorption  with  carbon  disulfide,  analysis 

byGC 
Detection  limit:  0.04  ppm 
Recommended  air  volume  and  sampling  rate: 

lOL  to  0.2  L/min. 

1.  Principle  of  the  Method. 

1.1  A  known  volume  of  air  is  draviii 
through  a  charcoal  tube  to  trap  the  organic 
vapors  present. 

1.2.  The  charcoal  in  the  tube  is  transferred 
to  a  small,  stoppered  vial,  and  the  anljte  is 
desorbed  with  carbon  disulfide. 

1.3.  An  aliquot  of  the  desorbed  sample  is 
injected  into  a  gas  chromatograph. 

1.4  The  area  of  the  resulting  peak  is 
determined  and  compared  with  areas 
obtained  from  standards. 

2.  Advantages  and  disadvantages  of  the 
method. 

2.1  The  sampling  device  is  small,  portable, 
and  involved  no  liquids.  Interferences  are 
minimal,  and  most  of  those  which  do  occur 
can  be  eliminated  by  altering 
chromatographic  conditions.  The  samples  are 
analyzed  by  means  of  a  quick,  instrumental 
method. 

2  2  The  amount  of  sample  which  can  be 
tdkfin  is  limited  by  the  number  of  milligrams 
that  the  tube  will  hold  before  overloading. 
When  the  sample  value  obtained  for  the 
backup  section  of  the  charcoal  tube  exceeds 
25  percent  of  that  found  on  the  front  section. 
the  possibility  of  sample  loss  exists. 

3.  Apparatus. 

3.1  A  calibrated  personal  sampling  pump 
whose  flow  can  be  determined  within  ±5 
percent  at  the  recommended  flow  rate. 

3  2.  Charcoal  tubes:  Glass  with  both  ends 
flame  sealed,  7  cm  long  with  a  6-mm  O.D. 
and  a  4-mm  LD.,  containing  2  sections  of  20/ 
40  mesh  activated  charcoal  separated  by  a  2- 
mm  portion  of  urethane  foam.  The  activated 
charcoal  is  prepared  from  coconut  shells  and 
is  fired  at  600"  C  prior  to  packing.  The 
adsorbing  section  contains  100  mg  of 
charcoal,  the  ba^  k-up  saaion  50  mg.  A  3-mm 
portion  of  urethane  foam  is  placed  between 
the  outlet  end  of  the  tube  and  the  back-up 
section.  A  plug  of  siianized  glass  wool  is 
placed  in  front  of  the  adsorbing  section.  The 
pressure  drop  across  the  tube  must  be  less 
than  one  inch  of  mercury  at  a  flow  rate  of  1 
lifer  per  minute. 

3.3  Gas  chromatograph  equipped  with  a 
flame  ionization  detector. 

3.4.  Column  (10-ft  x  'Vin  stainless  steel) 
packed  with  80/100  Supelcoport  coated  with 
20  percent  SP  2100, 0.1  percent  CW  1500. 

3.5.  An  electronic  integrator  or  some  other 
suitable  method  for  measuring  peak  aroa. 

3.6.  Two-milliliter  s.'unplp  vials  with 
Teflon-lined  caps. 


3.7.  Microliter  svTinges:  lO-microliter  (10- 
^L  syringe,  and  other  convenient  sizes  for 
making  standards,  1-^  syringe  tar  sample 
injections. 
3.S.  Pipets:  1.0  mL  delivery  pipeta 
3.9.  Volumetric  flasks:  convenient  sizes  for 
making  standard  solutions. 

4.  Reagents. 

4.1.  Chromatographic  quality  carbon 
disulfide  (CS:).  Most  commercially  available 
carbon  disulfide  contains  a  trace  of  benzene 
which  must  be  removed.  It  can  be  removed 
with  the  following  procedure: 

Heat  imder  reflux  for  2  to  3  hours.  500  mL 
of  carbon  disulfide,  10  mL  concentrated 
sulfuric  acid,  and  5  drops  of  concentrated 
nitric  acid.  The  benzene  is  converted  to 
nitrobenzene.  The  carbon  disulfide  layer  is 
removed,  dried  with  anhydrous  sodium 
sulfate,  and  distilled.  The  recovered  carbon 
disulfide  should  be  benzene  free.  Clt  has 
recently  been  determined  that  benzene  can 
also  be  removed  by  passing  the  carbon 
disulfide  through  13x  molecular  sieve). 

4.2.  Benzene,  reagent  grade. 

4.3.  p-Cyroene,  reagent  grade,  (internal 
standard). 

4.4.  Desorbing  reagent.  The  desorbing 
reagent  is  prepared  by  adding  0  05  mL  of  f>- 
cymene  per  milliliter  of  carbon  disulfide. 
(The  interna!  standard  offers  a  convenient 
means  correcting  anaKlical  response  for 
slight  inconsistencies  in  the  size  of  sample 
injections.  If  the  external  standard  technique 
is  preferred,  the  internal  standard  can  be 
eliminated). 

4  5.  Purified  GC  grade  helium,  hydrogen 
and  air. 

5.  Procedure. 

5.1.  Cleaning  of  equipment.  All  glasswa.-e 
used  for  the  laboratory  analysis  should  be 
properly  cleaned  and  free  of  organics  which 
could  interfere  in  the  analysis. 

5.2.  Calibration  of  personal  pumps.  Each 
pump  must  be  calibrated  with  a 
representative  charcoal  tube  in  the  line. 

5.3.  Collection  and  shipping  of  samples. 

5.3.1.  Immediately  before  sampling,  break 
the  ends  of  the  tube  to  provide  an  opening 

at  least  one-half  the  interna!  diameter  of  the    ' 
tube  (2  mm). 

5.3.2.  The  smaller  section  of  the  charcoal 
is  used  as  the  backup  and  should  be  placed 
nearest  the  sampling  pump. 

5.3.3.  The  charcoal  tube  should  be  placed 
in  a  vertical  position  during  sampling  to 
minimize  channeling  through  the  charcoal. 

5  3.4  Air  being  sampled  should  not  be 
passed  through  any  hose  or  tubing  before 
entering  the  charcoal  tube. 

5.3.5.  A  sample  size  of  10  liters  is 
recommended.  Sample  at  a  flow  rate  of 
approximately  0  2  liters  per  minute.  The  flow 
rate  should  be  known  with  an  accuracy  of  at 
least  ±5  {xtrcent. 

5.3.6.  The  charcoal  tubes  should  be  capped 
with  the  supplied  plastic  caps  immediately 
after  sampling. 

5.3.7.  Submit  at  least  one  blank  tube  (a 
charcoal  tube  subjected  to  the  same  handling 
procedures,  without  having  any  air  drawn 
through  it)  with  each  set  of  samples. 

5.3.8.  Take  necessary  shipping  and  pecking 
precautions  to  minimize  breakage  of  samples. 

5.4.  Analysis  of  samples. 
5.4.1.  Preparation  of  samples.  In 

preparation  for  analysis,  each  charcoal  tube 


is  scored  with  a  file  in  finnt  of  the  first 
section  of  charcoal  and  broken  open.  The 
glass  wool  is  removed  and  diecarded.  The 
charcoal  in  the  first  (larser)  section  is 
transferred  to  a  2-ml  vial  The  separating 
section  of  foam  is  removed  and  aiscarded; 
the  second  section  is  transferred  to  another 
capped  vial.  These  two  sections  are  analyzed 
separately. 

5  4.2.  Desorption  of  samples.  Prior  to 
analysis.  1.0  mL  of  desorbing  solution  is 
pipetted  into  each  sample  container.  The 
desorbing  solution  consists  of  0.05  |iL 
internal  standard  per  mL  of  carbon  disulfide. 
The  sample  vials  are  capped  as  soon  as  the 
solvent  is  added.  Desorption  should  be  done 
for  30  minutes  with  occasional  shaking. 

5.4.3.  GC  conditions.  Typical  operating 
conditions  for  the  gas  chromatograph  are: 

1.30  mL/min  (60  psig)  helium  carrier  gas 
flow. 

2.30  mL/min  (40  psig)  hydrogen  gas  flow 
to  detector. 

3.240  mL/min  (40  psig)  air  flow  to  detector. 

4.150 1  injector  temperature. 

5.250  *C  detector  temperature. 

6.100  *C  column  temperature. 

5.4.4.  Injection  size.  1  jiL 

5  4  5.  Measurement  of  area.  The  peak  areas 
are  measured  by  an  electronic  integrator  or 
some  other  suitable  form  of  area 
measurement. 

5.4.6.  An  internal  standard  procedure  Is 
used.  The  integrator  is  calibrated  to  raporl 
results  in  ppm  for  a  10  liter  air  sample  after 
correction  for  desorption  effiderury. 

5.5.  Determination  of  desorption  efficiency. 

5.5.1.  Importance  of  determination  The 
desorption  eff.ciency  of  a  particular 
compound  can  vary  from  one  laboratory  to 
another  and  from  one  lot  of  chemical  to 
another.  Tlius,  it  is  necessary  to  determine, 
at  least  once,  the  percentage  of  the  specific 
compound  that  is  removed  in  the  detorptlaa 
process,  provided  the  same  batch  of  charcoal 
is  used. 

5.5.2.  Procedure  for  determining 
desorption  efficiency.  The  reference  portion 
of  the  charcoal  tube  Is  removed  To  the 
remaining  portion,  amounts  representing 

0  5X,  IX,  and  2X  and  (X  represents  target 
concentraiton)  based  on  a  10  L  air  sample  are 
injected  into  several  tubes  at  each  level. 
Dilutions  of  benzene  with  carbon  disulfide 
are  made  to  allow  injection  of  measurable 
quantities.  These  tut>es  are  then  alk^wed  to 
equilibrate  at  leasi  overnight  Following 
equilibration  they  are  analyzed  following  the 
same  procedure  as  the  samples.  Desorption 
efficiency  is  determined  by  dividing  the 
amount  of  benzene  found  by  amount  spiked 
on  the  tube. 

6.  Calibration  and  standards.  A  series  of 
standards  var>  ing  in  concentration  over  the 
range  of  interest  is  prepared  and  analyzed 
under  the  sa;ne  GC  conditions  that  will  be 
used  on  the  samples.  A  calibration  curve  is 
prepared  by  plotting  concentration  (Mg,'mL) 
versus  peak  area. 

7.  Calculations.  Benzene  air  conoentration 
can  be  calculated  from  the  fbllowii^ 

cjuation: 

mg/mMA)(B)/(C)(D) 

Where:  A^^g/mL  benzene,  obtained  from  tha 

calibration  curve 
B=desorption  volume  (1  mL) 
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L=  Lite's  c  -1  •  -  ■  ' 

D=desorpt.         ■      ■  I 

The  concentration  in  mg/m'  can  be 
converted  to  ppm  (at  25'  and  760  mm]  with 
following  equation: 
ppra=(n:g,'m')(24  46)/(78.11) 
Where:  24.46=molar  volume  of  an  ideal  gas 
25  "C  and  760  mm 
78. ll=molecular  weight  of  benzene 

R  Backup  Data. 

8  1  Detection  limit— Air  Samples. 

The  detection  limit  for  the  analytical 
procedure  is  1.28  ng  with  a  coefficient  of 
variation  of  0  023  at  this  level.  This  would 


be  equivalent  to  an  air  concentration  of  0.04 
ppm  for  a  10  L  air  sample.  This  amount 
provided  a  chromatographic  peak  that  could 
be  identifiable  in  the  presence  of  possible 
interferences.  The  detection  limit  data  were 
obtained  by  making  1  \iL  injections  of  a  1,233 
Hg'mL  standard 


InjactJon 

Area 
Count 

1  

2                    

6554 

617.5D 

662.0 

641.1 

3       

X=640.2 

4  

SD=14.9 

Injection 


Area 
Count 


6364 
629.2 


CV=C023 


8  2.  Pooled  coefficient  of  variation — Air 
Samples.  The  pooled  coefficient  of  variation 
for  the  analytical  procedure  was  determined 
by  1  nL  replicate  injections  of  analytical 
standards.  The  standards  were  16.04,  32.08. 
and  64.16  ng.'.T>L,  which  are  equivalent  to 
0.5, 1.0,  and  2  0  ppm  for  a  10  L  air  sample 
respectively. 


Area  Counts 


Injection 

C  5  pp-i 

1.0  ppm 

2.0  Dpm 

3996  5 
4059  4 

4052  C 
4C27.2 
4046.8 
4137.9 

4053  3 
47  2 

C0116 

9 '30.2 
6235.6 
8307.9 
82632 
8291  1 
8288  8 
8254  0 
62.5 
0.0076 

<f;.l,9' 

16491 

16535 
15609 

16552 

16618 

16.548  3 

5^1 

0.0C34 

1  

2  

3  

4  

5  

6  -. 

Xa  

SD^  

CV  = 


64  ■  :: 


.:  '^.■l.",ples 

■"■;  4'  1.03  ppm 

f  .-.midity.  22  "C.  and 

■  '^re  taken  for  50 


minutes  at  0.2  L/min.  Six  samples  were 
analyzed  Immediately  and  the  rest  of  the 
samples  were  divided  into  two  groups  by 
fifteen  samples  each.  One  group  was  stored 


atrafrigmlsdtan^Mfaturp  of  - 
Am  oQiOT  group  was  ston>d  at  a  ■ 

twnpfra'u.'e  fapprrix-.rrid'e'iv  2:~ 
samples  v.-er<?  ar.a:> z*»d  over 
fifteen  davs  T-e  r»<i.i:?s  ar° 


C,  and 

nt 
2:-  "(":  These 
a  period  of 
tabulated  below. 


PERCENT  Recovery 


Day  analyzed 


0  

0  ^ 

2  ~. 

5  

9  „ 

'  3     „ 

15      

^ 


Refngecats-d 


Ampient 


93 
93 
94 


98  7 

I1OO6 
964 
937 
95  5 
95  3 
95  8 


96 
00 
95 
92 
94 
93 
94 


97 
97 
95 
92 
96 
91 
92 


98  7 

'  00  6 
965 

94  3 

95  6 

95  D 

96  3 


96 
94 
96 
34 
95 


j  4  Or^iorption  data.  ' 

Samples  were  prepared  by  injecting  liquid 
ber.zene  onto  the  A  section  of  charcoal  tubes 
Samples  ware  prepared  that  would  be 
equivalent  to  0.5, 1.0.  and  2.0  ppm  for  a  10 
L  uir  sample. 

Percent  Recovery 


5a-^c  y 

0.5  ppm 

1.0  ppm 

2.0  ppm 

1 

994 
99.5 
99.2 
99.4 
992 
99.8 
994 

022 

0  0022 

96.8 
98.7 
986 
99.1 
99.0 
99.1 
96.9 

0.21 

0.0021 

99.5 

2         

99.7 

T 

99.8 

4           

100.0 

e; 

99.7 

6        

99.9 

X=       

99.8 

SD=  

0.18 

Cv« 

X  =  9S  4 

0.0018 

8.5.  Carbon  disulfide. 

Carbon  disulfide  from  a  number  of  sources 
was  analyzed  for  benzene  contamination. 
The  results  are  given  in  the  following  table. 
The  benzene  contamiant  can  be  removed 
with  the  procedures  given  in  section  4.1. 


ppm 

Sample 

^gBen- 
zene/ifTiL 

equiva- 
lent (for 
■10  Lair 

sample) 

Aklncn  Lot  83017  

4.20 

0.13 

Baker  Lot  720364 

1.01 

0.03 

Baker  Lot  822351  

1.01 

0.03 

MalinkroOt  Lot  WEMP  .. 

1.74 

0.05 

Mallnkrodt  Lot  WOSJ  ... 

5.65 

0.18 

Malinkrodt  Lot  WHGA  .. 

2.90 

0.09 

Treatecl  CS'i     
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//.  OSHA  Laboratory  Method  No.  12  for  Bulk 
Samples 

Analyte.  Bt'nzt,'i:e. 

Matrix:  Bulk  Samples. 

Procedure;  Bulk  Samples  are  analyzed 
directly  by  high  performance  liquid 
chromatography  (HPLC). 

Detection  limits:  0.01%  by  volume. 

1.  Principle  of  the  method. 

1.1.  An  aliquotof  the  bulk  sample  to  be 
analyzed  is  injected  into  a  liquid 
chromatt  vaph 

1.2.  Thp  i  'Mk  iirea  for  benzene  is 
determined  and  compared  to  areas  obtained 
from  standards. 

2.  Advantages  and  disadvantages  of  the 
method. 

2.1.  The  analytical  procedure  is  quick, 
sensitive,  and  reproducible. 

2.2.  Reanalysis  of  samples  is  possible. 

2.3.  Interferences  can  be  circumvented  by 
proper  selection  of  HPLC  parameters. 
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2  4  Samples  a:ust  b*  frw  of  any 
partux'lateg  that  msv  cios  !h«  vjipil 'lhw 
rubip.g  m  ;hp  iiqUid  chrorofltrignjph.  This  may 
require  distilling  the  •^n-.pi"  or  clarifying 
with  a  c]*nfic8ti(in  kit. 

3.  Appa^a^uS 

3.1  L  i  q  u :  d  c  •  .romatograph  equ  ipped  with 
a  \J\'  detector 

3.2.  HPLXJ(^u.ran  '.hai  '-v.ii  .if ;;!«:>»? e 
'LwDzene  t\nr,  other  cjMr.ponr-^'.s  .n  the  r!.;i» 
sample  t)eing  HnalyztHi,  The  :„.,u ■.,.!, in  ummJ  fcr 
validation  studies  w^is  i  Wiisers  uHi;n.i(jp,n,  t 
C18,  30Q15  X  3.9  mm 

3  3  A  cianfication  kii  U)  rv.iria\c  anv 
particuisteg  ;n  the  buik  :f  ner:«ssarv' 

3.4.  A  micro-distiliation  apparatus  to  C:*.'.,. 
anv  Mimples  if  owcessarv 

3  5  An  oiw-tronir  integrator  or  some  oti't'T 
saitable  tcetbod  of  measunrig  ptsak  areas 

3.6.  Microliter  »>TmgP8 — )0  gL  svnnge  ana 
othw  a)nvenient  sizes  ft)r  making  standarir, 
10  uL  s\Tinge  for  sample  miections, 

3-7.  Vol-umetric  flasks  5  mL  and  other 
convenient  sizes  for  prppar.ng  f+.andjirri'f  sr,f1 
making  dilutions 

4  Reaupti's 

4  1   Benzene.  r"<igfii!  gjade 

4  2.  KPLC  gra  ie  n  a*»r  methyl  alcohol,  and 
isopropyi  alcohol. 

5.  Collection  and  shipment  of  samples. 


5  1    5iajr.pifl»  shrwiid  t*  transported  id  glass 

!  .r!is:'".er«  w.tt  Tefion  ■  lined  .'nr>f 
b-Z  Samples  sh'iiili,;  iir.t  tx"  ;,)ut  it  trie  ».iiue 
container  U5',;  i'lr  hi:  s.-t.-.'s 
6.  Ana!v<;,s  :.•'.  ^^r-'^  '^s 

6.1.  S*!i'-  ;•'■'  p"f;fi'tni"  ■:!. 
If  nf«:«i«.>.i-r%'    'he  shit:;''-s  ht"  ff '••'ined  or 
clarfifHt   '»i.-'Ti  ;■''»< s  are  a'in:vz(*<:  'jmiiluted.  If 

*rp  *-*>'r.zi-:i'  '■■unrT'P'trrtti,-  -i    t  ■)>..'  ,)f  the 
v.csri,:iii  -nns«"   sii'tat.ie  c:  uit.-c'is  are  made 
w,,':',  :,snprTii;v:  fii'Tiho; 

6  ;    HPU"  !  onii.'ionb 

r-:e  •■.THi.iia:  ojXTsti.ug  Ciind.tioni  fur  tnp 
:.iuti  ;wr*(inr.8rir»>  lu^ijir!  ch.Tymetncup.i  sr" 

]  Miiij.'?"  ph84** — M«-'*hv,  a^:'),h(  :..'>*«•'.■" 
Si  1/50 

1    .\nH;\1,,;fii  wsve;H:ip**> -  2'>4  i\:n 

:i   In (ertion  »s» — lOu... 

ft  .S   Mfia.«n;r»men)  of  fxttii  b.-kh  nr.d 

1  rtilOfHtlOn 

r'eak  areas  &!T  moas-jrw!  'jv  si:  in'.'«ri8tor  or 

i„>'her  siiitutiie  cn«ieas.  The  inti:>>cn.tti)r  .f 
i'-ij;::,jrated  to  rflpcr*  r«suj-j  %  la  tsiiiene  by 
V.  ilume. 

"  Calculations. 

Since  the  integrator  is  programmed  to 
report  results  in  %  benzene  by  volume  in  an 
undiluted  sample  the  following  equation  is 

■ised- 

%  Benzene  by  VolumasA  x  B 
Where:  A>%  by  volunw  on  report 


B<Dilution  Factor 

(B^l  for  undiluted  nunple) 

8  Baci^up  Deta. 
8.1.  Detection  limit — Bulk  Sunples. 
Th*  detectioo  limit  far  the  analytical 

prOi'<»<'i,.i'*'  fi.-  fi.."i  Mir::ii'rt«  >  C  r>s  ^,4    »■■- 

a  <;'*"":''-"    '       f    >    ■,  '  .rilMI;      ,'   I,    ("  :  -1    .1'    ■  '    il     .- 

This  amount  pronded  a  chromatographic 
peak  that  could  be  Identifiable  in  the 
pwaance  of  poaaible  InterfareDcet.  The 

detection  limit  date  were  obtained  bv  -oV 
10  ^L  Injections  of  a  0.10%  by  volur.ji^ 
standard. 
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Sf.^V'i^.   «. 
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cv^.o^t 

8^  Pooled  coefficient  of  variation — Bulk 
Samples. 

The  po  j-»-.;  t,'  iffn  .-(i 
analytiui.  pmo'in. :>  v*. 
^L  replii  rt :f-  ;  n  'f. "  ii'iit, 
standaras.  Ine  standar' 
0.04. 0.10, 1.0,  and  Z.u  *  i>"n£»>r  ^  by  volume. 


:  k -.nation  for 

>tiTm!rwKi  by  50 

».''  tl    ■*"'l!  h 

wt"i~  f!  ;  '■    0.02, 


Area  count  ;PrqcE'r) 


7 

9S3 

6 

no  9 

6 

96  9 

3 

94  1 

1.6 

96.6 

).0 

946 

1.3 

95.9 

injectior  No. 

0.01 

0.02 

004 

0.10 

1.0 

2.0 

2  ..._.    , _ 

3   _     ^ _.    „ 

45386 

44/4  t 

44062 
44006 
42724 
44040.1 
852^ 
0.0194 
0.017 

84737 

84381 
83012 
81957 
83703.6 
1042.2 
0.0125 

166097 
170832 
164160 
164445 
168398 
173002 
167872 
3589.8 
0.0213 

448497 
441298 

4395380 
4590600 

9a'»150 
9484900 

9557580 

4    „      .     . 

5   .. 

6   _     ^_ 

4-'.,".M 

443975 
444149 
2459.1 
0.0055 

4.t.4  M..K 

4646260 

4585767 

96839.3 

0.0211 

.'  "t:^^'. 

X  =     • 

SD- 

CV. 

cv« 

9564986 
1««?33 
0.0174 

.Appendix  E  to  §  !ftl5.i028 — Qualitative  aii 

Quantitative  Fit  Testing  P'ocedurrfls 


*i  The  orr-.plcyer  shall  Include  the 
following  provisions  in  the  fit  test 
procedures.  These  provisions  apply  to  both 
qualitative  fit  testing  (QLFT)  and  quantitative 
fit  testing  (QNIT). 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  frrn^  a 
selection  including  respiratOTS  of .  h  r  i  n  s 
sizes  from  different  manufacturer-  Th'> 
selection  shall  include  at  least  thr«>e  siz     of 
e!astomeric  facrpieres  of  the  t3rpe  of 
respirator  that  is  to  be  tested,  i.e.,  ihrev  sizes 
of  half  mask,  or  three  sii«s  of  full  focepince; 
and  units  from  at  least  two  man-jfartiir'^rs 

2,  Prior  to  the  selection  pnxiess.  the  test 
subject  shall  be  shown  hi^w  to  ;      on  a 
respirator,  how  i'  should  be  p;  sr-nred  n 
the  face,  bow  to  set  strap  tens. on  anti  how 

to  determine  a  comforta'jle  fit   A  mirror  .shall 
be  available  to  assist  the  si.tjiect  in  evaluatms 
the  fit  and  positioning  the  respirator.  This 
instruction  may  not  constitute  the  subiettis 


formal  training  on  respirator  use,  at  it  is  only 
a  review. 

3.  The  test  subject  shall  be  informed  that 
he/she  is  being  asked  to  select  the  respirator 
which  provides  the  most  comfortable  fit 
Each  respirator  represents  a  different  size  and 
shape,  and  if  fitted  and  used  properly,  will 
provide  adequate  protection. 

4.  The  test  subject  shall  be  instructed  to 
hold  each  facepiece  up  to  the  face  and 
eliminate  those  which  obviously  do  not  give 
a  comfortable  fit. 

5.  The  naore  comfortable  bcepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  Assistance  in  assessing  comfort  can 
be  given  by  discussing  the  points  In  item  8 
below.  If  the  test  subject  is  not  familiar  with 
using  a  particular  respirator,  the  test  subject 
shall  be  directed  to  don  the  mask  several 
times  and  to  ajust  the  strapc  each  time  to 
become  adept  a*  setting  proper  tension  on  the 
straps 

6  Assessment  of  comfort  shall  incl  .  i-- 
rcvie-wir.^  the  foliowing  points  with  tne  test 
■iubjpct  and  allowing  the  test  sii!,nc<"'  ai!e<;  .a'l- 


time  to  determine  the  comfort  of  the 
respirator 

(a)  Position  of  the  mask  on  the  nose. 

(b)  Room  for  eye  protection. 

(c)  Room  to  talk. 

(d)  Position  of  mask  on  face  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

(a)  Chin  properly  placed: 

(b)  Adequate  strap  tension,  not  overly 
tightened; 

(c)  Fit  across  nose  bridge; 

(d)  Respirator  of  proper  size  to  span 
distance  from  nose  to  chin; 

(e)  Tendency  of  respirator  to  slip; 

(f)  Self-observation  in  mirror  to  evaluate  fit 
and  respirator  position. 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks  ai 
described  below  or  ANSI  Z88.2-1980.  Before 
conducting  the  negative  or  positive  pressure 
test,  the  subject  shall  be  told  to  seat  the  mask 
on  the  face  by  moving  the  head  from  side- 
'r>-s)de  and  vp  and  d^wr?  «low!y  while  taking 

,  >:  'f'A  s."vi  i:ie*'v  ti,'~«>n<  r,j    .,*. liather 
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fareplece  ihall  be  seleclod  aiid  retested  if  Iho 
•-"It  «ubject  foils  the  fit  checlt  tests. 

(a)  Positive pressun  test  Close  off  the 
exhalation  value  ei>d  exhale  gently  onto  the 
'-irepiece.  The  face  fit  is  considered 
sinsfactory  if  a  slight  positive  pressure  can 
'X;  built  up  inside  the  facepiece  without  any 
evidence  of  outward  leakage  of  air  at  the  seal. 
For  most  respirators  this  method  of  leak 
tastinj!  requires  the  wearer  lo  first  remove  the 
"■".'i^  rition  value  cover  before  closing  off  the 
■  th  ■ .  ition  value  and  then  carefully  replacing 

^f*?:  the  test 

>    s>8nf  ivB  pressure  test  Close  off  the 
:;.'"    '  -rnfl  of  the  canister  or  cartridge(s)  by 
c  •■•^r  ng  witi  the  palm  of  the  hand(s)orby 
r«p.acing  the  filter  S8al(s),  inhale  gently  so 
tr.?*  '■»'  'if  fipjece  collapses  slightly,  and  hold 
<-if  :;.-"  r-  r-r  ten  seconds.  If  the  facepiece 
r"  .a  ',s   r.    «  s   ghtly  collapsed  condition 
dr.i  nt     ■»  .ri  f>akage  of  air  is  detected,  the 
*  gh'nfsH  if  the  respirator  is  considered 

9  T  .»  fst  shall  not  be  conducted  if  there 
o  anv  r:.i  '  ijrowth  between  the  skin  and  the 
:ac»rf^  "  s^a   -.g  surface,  such  as  stubble 
•.■^a.'G  ir  iv«,  n,  leard.  or  long  sideburns  which 
rr-ss  tr  »  -aspirator  sealing  surface.  Any  type 
.'  aop-arfi  which  interferes  with  a 
5  ,•  Kfar'ory  fit  shall  be  altered  or  removed. 

\ri  !f  i  \p^  %  .bject  exhibits  difficulty  in 
br°a'h:r.g  i  ,r  •  1?  the  tests,  she  or  he  shall  be 
r*'f'>rr«d  rr: «  p  "ysician  trained  in  respiratory 
G;s«»a>p    :  p.  rr.oaary  medicine  to  determine 
V*  r.f -her  -he  test  subject  can  wear  a  respirator 
.v^;  e  p'-'firmiEg  her  or  his  duties. 

1  \  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  successfully  fitted 
respirator  for  a  period  of  two  weeks.  If  at  any 
t.rne  during  this  period  the  respirator 
oecomes  uncomfortable,  the  test  subject  shall 
be  given  the  opportunity  to  select  a  different 
tacepiece  and  to  be  retested. 

12.  The  employer  shall  certify  that  a 
successful  fit  t*»st  has  been  administered  to 
theemployw  ""V*'    irtification  shall  include 
the  following  ;:.;_r:nation: 

(a)  Name  of  employee; 

(b)  Type,  brand  and  size  of  respirator;  and 

(c)  Date  of  test 

Where  QNFT  is  used,  the  fit  factor,  strip 
chart,  or  other  recording  of  the  results  of  the 
test,  shall  be  retained  with  the  certification. 
The  certification  shall  be  maintained  until 
the  next  fit  test  is  administered. 

13.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  refponsibilities  during  the 
tost  procedure.  The  description  of  the  process 
shall  include  e  description  of  the  test 
exercises  that  the  subject  will  be  performing 
ThG  respirator  to  be  tested  shall  be  worn  for 
at  least  5  minutes  before  the  start  of  the  fit 
test. 

14.  Test  Exeicises.  The  test  subject  shall 
peiiuin  "xercises.  m  Ihe  test  environment,  in 
the  manner  described  below: 

(a)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally. 

Cb)  Deep  breathing.  In  a  normal  standing 
position,  the  subject  shall  breathe  slowly  and 
deeply,  taking  caution  so  as  to  not 
hyperventilate. 

(c)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  Mm  his/her 


head  from  side  lo  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(d)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his/her 
head  up  end  down.  The  subject  shall  be 
instructed  to  inhale  in  the  up  position  (i.e.. 
when  looking  toward  the  ceilingj. 

(e)  Talking.  The  subject  shall  talk  cut  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  lest  conductor.  The  subject  can 
read  bora  a  prepared  text  such  as  the 
Rainbow  Passage,  count  backward  from  100, 
or  recite  a  memonzed  poem  or  song. 

(f)  Grimace  The  test  subject  shall  grimace 
by  smiling  or  frowning. 

(g)  Bending  over  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes  Jogging  in  place  shall  be 
substituted  for  this  exercise  in  those  test 
environments  such  as  shroud  type  QNFT 
units  which  prohibit  bending  at  the  waist. 

(h)  Normal  breathing.  Same  as  exercise  1 
Each  test  exercise  shall  be  performed  for 
one  minute  except  for  the  grimace  exercise 
which  shall  be  performed  for  15  seconds. 

The  test  subject  shall  be  questioned  by  the 
lest  conductor  regarding  the  comfort  of  the 
respirator  up>on  completion  of  the  protocol.  If 
it  has  become  uncomfortable,  another  model 
of  respirator  shall  be  tried. 
B.  QualitaUve  Fit  Test  (QLFT)  Protocols 

1.  General. 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  qualitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QLFT  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perform 
tests  properly,  recognize  invalid  tests,  and 
assure  that  test  equipment  is  in  proper 
working  order. 

(c)  The  employer  shall  assure  that  QLFT 
equipment  is  kept  clean  and  well  maintained 
so  as  lo  operate  at  the  parameters  for  which 
it  was  designed. 

2.  Isoamyl  Acetate  Protocol. 
(a)  Odor  threshold  screening. 
The  odor  threshold  screening  test, 

performed  without  wearing  a  respirator,  is 
intended  to  determine  if  the  individual  tested 
can  detect  the  odor  of  isoamyl  acetate. 

(1)  Three  1-liter  glass  jars  with  metal  lids 
are  required. 

(2)  Odor  free  wafer  (e.g.  distilled  or  spring 
water)  at  approximately  25°  C  shall  be  used 
for  the  solutions. 

(3)  The  isoamyl  acetate  (lAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  BOO 
cc  of  odor  free  water  in  a  1  liter  jar  and 
shaking  for  30  seconds.  A  new  solution  shall 
be  prepared  at  l<?ast  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

(5)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using 
a  clean  dropper  or  pipette.  The  solution  shall 
be  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that  the 


\A^  concentration  sbrive  the  liquid  may 
reach  equilibrium  Th  s  solution  shall  be 
used  for  only  one  day 

(6)  A  test  blank  shall  be  prepared  in  a  third 
jar  by  adding  500  cc  of  odor  free  water. 

(7)  The  odor  test  and  test  blank  jars  shall 
be  labeled  1  and  2  for  jar  identification. 
Labels  shall  be  placed  on  the  lids  so  they  can 
be  periodically  peeled,  dried  off  and 
switched  to  maintain  the  integrity  of  the  test. 

(fl)  The  following  instruction  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i.e..  1  and  2):  "The  purpose 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
these  bottles  also  contains  a  small  amount  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

(9)  The  mixtures  used  in  the  lAA  odor 
detection  lest  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  pwrformed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

(10)  If  the  test  subject  is  unable  lo  correctly 
identify  the  jar  containing  the  odor  lest 
solution,  the  lAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  sub)ect  correctly  identifies 
the  jar  containing  the  odor  test  solution,  the 
lest  subject  mav  proceed  lo  respirator 
selection  and  fit  t'^sting. 

(b)  Isoamyl  acetate  fit  test. 

(1)  The  fit  test  chamber  shall  be  similar  to 
a  clear  5S-gallon  drum  liner  suspended 
inverted  over  a  2-fool  diameter  frame  so  that 
the  lop  of  the  chamber  is  about  6  inches 
(15.24  cm)  above  the  test  subject's  head.  The 
inside  top  center  of  the  chamber  shall  have 

a  small  hook  attached. 

(2)  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  weekly. 

(3)  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  genera!  room 
contamination. 

(4)  A  copy  of  the  test  exercises  and  any 
prepared  text  from  which  the  subject  is  to 
read  shall  be  taped  to  the  inside  of  the  test 
chamber. 

(5)  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6-inch  by  5-inch 
(15.24  X  12.7  cm)  piece  of  paper  towel,  or 
other  porous,  absorbent,  single-ply  material, 
folded  in  half  and  wettad  with  0.75  cc  of 
pure  lAA.  The  lest  subjoct  shall  hand  the  wet 
towel  on  the  hook  at  the  top  of  the  chamber. 

(6)  Allow  two  minutes  for  the  lAA  test 
concentration  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  lest  subject; 
to  explain  the  fit  test,  the  importance  of  his/ 
her  cooperation,  and  the  purjxjse  for  the  head 
exercises;  or  to  demonstrate  some  of  the 
exercises. 
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(7)  If  at  any  time  during  the  test,  tlie  subject 
detects  the  banana  like  cxior  of  lAA,  the  test 
has  failed.  The  subject  shall  quickly  exit  firom 
tne  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

(8)  If  the  test  has  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test, 
select  and  put  on  another  respirator,  return 
to  the  test  chamber  and  again  begin  the 
procedure  described  in  (1)  through  (7)  above. 
The  process  continues  until  a  respirator  that 
fits  well  has  been  found.  Should  the  odor 
sensitivity  test  be  failed,  the  subject  shall 
wait  about  5  minutes  before  retesting.  Odor 
sensitivity  will  usually  have  returned  by  this 
time. 

(9)  When  a  respirator  Is  found  that  passes 
the  test,  its  efficiency  shall  be  demonstrated 
for  the  subject  by  having  the  subject  break  the 
face  seal  and  take  a  breath  before  existing  the 
chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
satui^ted  towel  and  return  it  to  the  person 
conducting  the  test.  To  keep  the  test  area 
from  becoming  contaminated,  the  used 
towels  shall  be  kept  in  a  self  sealing  bag  so 
there  is  no  significant  LAA  concentration 
build-up  in  the  test  chamber  during 
subsequent  tests. 

3.  Saccharin  Solution  Aerosol  Protocol. 

The  saccharin  solution  aerosol  QLFT 
protocol  is  the  only  currently  available, 
validated  test  protocol  for  use  with 
particulate  disposable  dust  respirators  not 
equipped  with  high-efficiency  filters.  The 
entire  screening  and  testing  procedure  shall 
be  explained  to  the  test  subject  prior  to  the 
conduct  of  the  screening  test. 

(a)  Taste  threshold  screening. 

The  saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the 
individual  being  tested  can  detect  the  taste  of 
saccharin. 

(1)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure  about 
the  head  and  shoulders  that  is  approximately 
12  inches  (30.48  cm)  in  diameter  by  14 
inches  (35.56  cm)  tall  with  at  least  the  front 
pHjrtion  clear  and  that  allows  free  movements 
of  the  head  when  a  respirator  is  worn.  An 
enclosure  substantially  similar  to  the  3M 
hood  assembly,  parts  #  FT  14  and  #  FT  15 
combined,  is  adequate. 

(2)  The  test  enclosure  shall  have  a  V4-inch 
(1.905  cm)  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his/her  wide  open  mouth  with 
tongue  extended. 

(4)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  the  test  conductor 
shal!  spray  the  threshold  check  solution  into 
tr.e  enclosure  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  fit  test 
solution  nebulizer 

(5)  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin  USP  in  1  cc 
of  warm  water.  It  can  bt*  prepared  by  putting 

1  cc  of  the  fit  test  soiution  (see  (b)(5)  below) 
in  100  cc  of  distilled  water. 


(6)  To  produce  ine  serosui,  it,e  aeuuiizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  expand. 

(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(9)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(10)  The  test  conductor  will  take  note  of 
the  number  of  squeezes  required  to  solicit  a 
taste  response. 

(11)  If  the  saccharin  is  not  tasted  after  30 
squeezes  (step  10),  the  test  subject  may  not 
perform  the  saccharin  fit  test. 

(1 2)  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  t^e  note  of  the  taste 
for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  :cch  morning  and  afternoon  or  at  least 
every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure. 

(1)  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

(2)  The  fit  test  uses  the  same  enclosure 
described  in  (a)  above. 

(3)  The  test  subject  shall  don  the  enclostire 
while  wearing  the  respirator  selected  in 
section  (a)  above.  The  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter(s). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  is  used  to 
spray  the  fit  test  solution  into  the  enclosure. 
This  nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

(6)  As  before,  the  test  subject  shall  breathe 
through  the  open  mouth  with  tongue 
extended. 

(7)  The  nebulizer  is  inserted  info  the  hole 
in  the  frtant  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  number  of  squeezes  required  to 
elicit  a  taste  response  in  the  screening  test. 

(8)  After  generating  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
exercises  in  section  1.  A.  14  above. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  number  of  squeezes  as  initially. 

(10)  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit 
test  the  taste  of  saccharin  is  detected. 

(11)  If  the  teste  of  saccharin  is  detected,  the 
fit  is  deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

4.  Irritant  Fume  Protocol. 

(a)  The  respirator  to  be  tested  shall  be 
equipped  with  high-efficiency  f>articulate  air 
(HEPA)  filters. 


(b)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  Is  donned  to 
become  familiar  with  its  characteristic  odor. 

(c)  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  No.  5645,  or  equivalent.  Attach 
one  end  of  the  smoke  tube  to  a  low  flow  air 
pump  set  to  deliver  200  milliliters  per 
minute. 

(d)  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  his/her  eyes  closed  while  the 
test  is  pmrformed. 

(e)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke  tube 
towards  the  face  seal  area  of  the  test  subject. 
He/she  shall  begin  at  least  12  inches  (30  48 
cm)  from  the  facepiece  and  gradually  move 
to  within  one  inch  (2.54  cm),  moving  around 
the  whole  perimeter  of  the  mask. 

(f)  The  exercises  identified  in  section  I.  A. 
14  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  is  being 
challenged  by  the  smoke. 

(g)  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  shall  be  given 
a  sensitivity  check  of  the  smoke  from  the 
same  tube  once  the  respirator  has  been 
removed  to  determine  whether  he/she  reacts 
to  the  smoke.  Failure  to  evoke  a  response 
shall  void  the  fit  test. 

(h)  The  fit  test  shall  be  performed  in  ■ 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  the  test  agent 

C  Quantiative  Fit  Test  (QNFT)  Protocol. 

1.  General. 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  Implementing  the 
respirator  quantitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  factors 
properly  and  assure  that  test  equipment  is  in 
proper  working  order. 

(c)  The  employer  shall  assure  that  QNTT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  at  the  parameters  for  which 
it  was  designed. 

2.  Definitions. 

(a)  QuantiUtive  fit  test.  The  test  Is 
performed  in  a  test  chamber.  The  normal  air- 
purifying  element  of  the  respirator  is 
replaced  by  a  high-efficiency  particulate  air 
(HEPA)  filter  In  the  case  of  particulate  QNFT 
aerosols  or  a  sorbent  offering  contaminant 
penetration  protection  equivalent  to  high- 
efficiency  filters  where  the  QNFT  test  agent 
is  a  gas  or  vapor. 

(b)  Challenge  agent  means  the  aerosol,  gas 
or  vapor  introduced  into  a  test  chamber  so 
that  its  concentration  inside  and  outside  the 
respirator  may  be  measured. 

(c)  Test  subject  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

(d)  Normal  standing  position  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

(e)  Maximum  peak  penetration  method 
means  the  method  of  determining  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chart  recordings  of  the  test.  The 
highest  peak  penetration  for  a  given  exercise 
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is  taieii  to  be  representative  of  average 
pasetration  into  the  respirator  for  that 
axerclse. 

[T)  Averajte  peak  penetration  method  means 
the  method  of  detprmming  test  agent 
penetration  into  the  respirator  'itiliziug  a 
strip  chart  recorder,  integrator,  or  conputer. 
The  agent  penetration  is  determined  by  an 
average  of  the  peak  heights  on  the  graph  or 
by  computer  integration,  for  each  exercise 
except  the  grimace  exercise.  Integrators  or 
CQmpi;tprs  which  calculate  the  acU:ai  test 
cgent  p)e:ietrstion  into  the  respirator  for  esch 
exercise  will  also  be  considered  to  meet  the 
requirements  of  the  average  peak  penetration 
method. 

(g)  "Fit  Factor"  near.s  the  ration  of 
challecge  agent  concentration  outside  with 
respect  to  the  Inside  of  a  respirator  inlet 
covering  (fiicepiece  or  enclosure). 

3.  AppcKVt'js. 

(a)  Instrumentation.  Aerosol  generation, 
dilution,  and  measurement  systems  using 
com  oil  or  sodium  chloride  as  test  aerosols 
shall  be  used  for  quartitatives  fit  testing. 

(h)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  all  required  exercises  without 
distrubing  the  challenge  agent  concentration 
or  the  reeasurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air,  yet  uniform  in 
concentration  throughout  the  chamber. 

(c)  When  testing  air-purifyirg  respirators, 
the  normal  filter  or  cartridge  element  shell  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  marufecturer. 

fd)  The  sampling  instrument  shall  be 
solected  so  that  a  strip  chari  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
the  challenge  agent  concentration  with  each 
Inspiration  and  expiration  at  fit  factors  of  at 
least  2.000.  Integrators  or  computers  which 
integrate  the  amount  of  test  agent  penetration 
lodkage  into  the  respirator  for  each  exercise 
may  be  used  provided  a  record  of  the 
readings  is  made. 

(e)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
challenge  .Tgent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
Ml  exposed  in  excess  of  an  established 
exposuTb  limit  for  the  challenge  agent  at  any 
?;me  during  the  testing  process. 

[{)  The  sampling  port  on  the  test  specimen 
respL-ator  shall  be  placed  and  constructed  so 
that  no  leakage  occurs  around  the  port  (e.g. 
where  the  respirator  is  probed),  a  freo  air 
How  is  allowed  into  the  sampiirg  li.-.e  at  all 
times  and  so  that  there  is  no  interference 
with  the  fit  or  performance  o!  the  respirator. 

(g)  The  test  chamber  and  test  set  up  shall 
permit  the  person  administering  the  test  to 
observe  the  test  subject  inside  the  chamber 
during  the  test. 

(h)  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
cf  challenge  agent  inside  the  test  chamber 
constant  to  within  a  10  percent  variation  for 
the  duration  of  the  test. 

(ij  The  time  lag  (interval  between  an  event 
and  the  recording  of  the  event  on  the  strip 
chart  or  computer  or  integrator)  shall  be  kept 
t^  a  minimum.  There  shall  be  a  clear 
Bisociation  between  the  occurrence  of  an 


event  inside  the  test  chamber  and  its  being 
recorded. 

(j)  The  sampling  line  tubing  for  the  test 
chamber  atmosphere  and  for  the  respirator 
sampling  port  .shall  be  of  equal  diaraeter  er.d 
of  the  same  material.  The  length  of  the  two 
lines  shall  be  equal. 

(k)  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-eiT.cienry  Fiher 
before  release. 

(1)  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  ttie  test  chamber 
shall  not  exceed  50  percent 

(ni)  The  limitations  of  instrument  detection 
shall  be  taken  into  account  when 
determining  the  ft  factor. 

(n)  Test  respirators  shall  be  maintained  in 
proper  v.-.irking  order  and  inipected  for 
deficiencies  such  as  cracks,  missing  valves 
and  gaskets,  etc. 

4.  Procedural  Requirements. 

(a)  When  performing  the  initial  positive  or 
negative  pressure  test  the  sampling  line  shall 
be  crimped  closed  in  order  to  avoid  air 
pressure  leakage  daring  either  of  these  tests. 

(h)  An  abbreviated  screening  isoamyl 
acetate  test  or  irritant  fume  t?st  may  be 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  which  passed  the  positive 
and/or  negative  pressure  test  and  thus  reduce 
the  amount  of  QNFT  time.  When  perftirming 
a  screening  isoamy!  acetate  test,  combination 
high-efficiency  organic  vapor  cartridges/ 
canisters  shall  be  used. 

(c)  A  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
shower  curtain  type  of  test  units  the 
determination  of  the  challenge  agent  stability 
may  be  established  after  the  test  subject  has 
entered  the  test  environment. 

(d)  Immediately  after  the  subject  enters  the 
test  chamber,  the  challei^ge  agent 
concentration  in.side  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half  mask  or 
1  percent  for  a  full  facopiece  respirator. 

(e)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actual  start  of  testing. 

(f)  Respirator  restraining  straps  shall  not  be 
overtightened  for  testing  The  straps  shall  be 
adjusted  by  the  wearer  w-.thout  ei^sistance 
from  other  persons  to  give  a  reasonable 
comfortable  fit  typical  of  normal  use. 

(g)  The  test  shall  be  tenr.inated  whenever 
any  single  peak  penetration  exceeds  5 
percent  for  half  masks  and  1  percent  for  full 
facepiece  respirators.  The  test  subject  shall  be 
refitted  and  retosted.  If  two  of  the  three 
required  tests  are  termindfed,  the  fit  shall  be 
deemed  inadequate. 

(h)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  are  required. 
The  results  of  each  of  the  three  independent 
fit  tests  must  exceed  the  minimum  fit  factor 
needed  for  the  class  of  respirator  (e.g.  half 
mask  respirator,  full  facepiece  respirator). 

(i)  Calculation  of  fit  factors. 

(1)  The  fit  factor  shall  be  determined  for 
the  quantitative  fit  test  by  taidng  the  ratio  of 
the  average  chamber  concentration  to  the 
concentration  inside  the  respirator. 

(2)  The  average  tost  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 
of  the  test. 


(3)  Tha  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  followirg  mdthods: 

(i)  Averege  peak  concentration. 

(ii)  Maximum  peak  concentration. 

(iii)  Integration  by  calculation  of  the  area 
under  the  individual  peak  for  each  exercise. 
This  includes  computerized  integration. 

(jj  Interpretation  of  test  results.  The  fit 
factor  established  by  the  quantitative  fit 
testing  shall  be  the  lowest  of  the  thi-ee  fit 
factor  values  calculated  from  the  three 
required  fit  tests. 

(k)  The  test  subject  shall  not  be  permitted 
to  wear  a  half  mask,  or  full  facepiece 
respirator  unless  a  minimum  fit  factor 
equivalent  to  at  least  10  times  the  hazardous 
expKJsure  level  is  obtained. 

(1)  Filters  used  for  quantitative  fit  testing 
shall  be  replaced  at  least  weekly,  or 
whenever  increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  tha  integrity  of  the  filter  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  (when  used)  or  so-nnar  it  there 
is  any  indication  ot  breakthrough  by  a  test 
agent. 

S1915.1'j30    Li.ood/o  n«  patho^tn*. 

(a)  Scope  and  Application.  T\As 
section  applies  to  all  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials  as  defined  by 
paragraph  (lb)  of  this  section. 

{hf Definitions.  For  purposes  of  this 
section,  the  following  shall  apply: 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  or 
designated  representative. 

Blood  means  human  blood,  human 
blood  components,  and  products  made 
from  human  blood. 

Bloodbome  Pathogens  means 
pathogenic  microorganisms  that  are 
present  in  human  blood  and  can  cause 
disease  in  humans.  These  pathogens 
include,  but  are  not  limited  to,  hepatitis 
B  virus  (HBV)  and  human 
immunodeficiency  virus  (HIV). 

Clinical  Laboratory  means  a 
workplace  where  diagnostic  or  other 
screening  procedures  are  performed  on 
blood  or  other  potentially  infectious 
materials. 

Contaminated  means  the  presence  or 
the  reasonably  anticipated  presence  of 
blood  or  other  potentially  infectious 
materials  on  an  item  or  surface. 

Contaminated  Laundry  means 
laundry  which  has  been  soiled  with 
blood  or  other  potentially  infectious 
materials  or  may  contain  sharps. 

Contaminated  Sharps  means  any 
contaminated  object  that  can  penetrate 
the  skin  including,  but  not  limited  to, 
needles,  scalpels,  broken  glass,  broken 
capillary  tubes,  and  exposed  ends  of 
dental  wires. 

Decontaniinatian  means  the  use  of 
physical  or  chemical  moans  to  remove, 
inactivate,  or  destroy  bloodbome 
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pathogens  on  a  surface  or  item  to  the 
point  where  ihey  are  no  longer  capable 
of  transmitting  mfectious  particles  and 
the  surface  or  item  is  rendered  safe  for 
handling,  use,  or  disposal. 

£>i'recfor  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designated  representative. 

Engineering  Controls  means  controls 
(e.g..  sharps  disposal  containers,  self- 
sheathing  needles]  that  isolate  or 
remove  the  bloodbome  pathogens 
hazard  from  the  workplace. 

Exposure  Incident  means  a  specific 
eye.  mouth,  other  mucous  membrane,  . 
non-intact  skin,  or  parenteral  contact 
with  blood  or  other  potentially 
infectious  materials  that  results  from  the 
performance  of  an  employee's  duties. 

Handwashing  Facilities  means  a 
facility  providing  an  adequate  supply  of 
running  potable  water,  soap  and  single 
use  towels  or  hot  air  drying  machines. 

Licensed  Healthcare  Professional  is  a 
person  whose  legally  permitted  scope  of 
practice  allows  him  or  her  to 
independently  perform  the  activities 
required  by  paragraph  (f)  Hepatitis  B 
Vaccination  and  Post-exposure 
Evaluation  and  Follow-up. 

HBV  means  hepatitis  B  virus. 

MV  means  human  immunodeficiency 
virus. 

Occupational  Exposure  means 
reasonably  anticipated  skin.  eye. 
mucous  membrane,  or  parenteral 
contact  with  blood  or  other  potentially 
infectious  materials  that  may  result  from 
the  performance  of  an  employee's 
duties. 

Other  Potentially  Infectious  Materials 
means 

(1)  The  following  human  body  fluids; 
semen,  vaginal  secretions,  cerebrospinal 
fluid.  s>-novial  fluid,  pleural  fluid, 
pericardial  fluid,  peritoneal  fluid, 
amniotic  fluid,  saliva  Ln  dental 
procedures,  any  body  fluid  that  is 
visibly  contaminated  with  blood,  and  all 
body  fluids  in  situations  where  it  is 
difficult  or  impossible  to  differentiate 
between  body  fluids; 

(2)  Any  unfixed  tissue  or  organ  (other 
than  intact  skin)  from  a  human  (living 
or  dead);  and 

(3)  HIV-containing  cell  or  tissue 
cultures,  organ  cultures,  and  HIV-  or 
HBV-containing  culture  medium  or 
other  solutions;  and  blood,  organs,  or 
other  tissues  from  experimental  animals 
infected  with  HTV  or  HBV. 

Parenteral  means  piercing  mucous 
membranes  or  the  sldn  barrier  through 
such  events  as  needlesticks,  human 
bites,  cuts,  and  abrasions. 

Personal  Protective  Equipment  is 
specialized  clothing  or  equipment  worn 


by  an  employee  for  protection  against  a 
hazard.  General  work  clothes  (e.g., 
uniforms,  pants,  shirts  or  blouses]  not 
intended  to  function  as  protection 
against  a  hazard  are  not  considered  to  be 
personal  protective  equipment. 

Production  Facility  means  a  facility 
engaged  in  industrial-scale,  large- 
volume  or  high  concentration 
production  of  HTV  or  HBV. 

Regulated  Waste  means  liquid  or 
semi-liquid  blood  or  other  potentially 
infectious  materials;  contaminated  items 
that  would  release  blood  or  other 
potentially  infectious  materials  in  a 
liquid  or  semi-liquid  state  if 
compressed;  items  that  are  caked  with 
dried  blood  or  other  potentially 
infectious  materials  and  are  capable  of 
releasing  these  materials  during 
handling;  contaminated  sharps;  and 
pathological  and  microbiological  wastes 
containing  blood  or  other  potentially 
infectious  materials. 

Research  Laboratory  means  a 
laboratory  producing  or  using  research- 
laboratory-scale  amounts  of  HIV  or 
HBV.  Research  laboratories  may 
produce  high  concentrations  of  HFV  or 
HBV  but  not  in  the  volume  found  in 
production  facilities. 

Source  Individual  means  any 
individual,  living  or  dead,  whose  blood 
or  other  potentially  infectious  materials 
may  be  a  source  of  occupational 
exposure  to  the  employee.  Examples 
include,  but  are  not  limited  to,  hospital 
and  clinic  patients:  clients  in 
institutions  for  the  developmentally 
disabled;  trauma  victims;  clients  of  drug 
and  alcohol  treatment  facilities; 
residents  of  hospices  and  nursing 
homes;  human  remains;  and  individuals 
who  donate  or  sell  blood  or  blood 
components. 

Sterilize  means  the  use  of  a  physical 
or  chemical  procedure  to  destroy  ell 
microbial  life  including  highly  resistant 
bacterial  endospores. 

Universal  Precautions  is  an  approach 
to  infection  control.  According  to  the 
concept  of  Universal  Precautions,  all 
human  blood  and  certain  human  body 
fluids  are  treated  as  if  knowTi  to  be 
infectious  for  HIV.  HBV.  and  other 
bloodbome  pathogens. 

WorJl:  Practice  Controls  means 
controls  that  reduce  the  likelihood  of 
exposure  by  altering  the  manner  in 
which  a  task  is  performed  (e.g., 
prohibiting  recapping  of  needles  by  a 
two-handed  technique]. 

(c)  Exposure  control — (1)  Exposure 
Control  Plan,  (i)  Each  employer  having 
an  employee(s)  with  occupational 
exposure  as  defined  by  paragraph  (b)  of 
this  section  shall  establish  a  written 
Exposure  Control  Plan  designed  to 


eliminate  or  minimize  employee 
exposure. 

lii)  The  Exposure  Control  Plan  shall 
contain  at  least  the  following  elements: 

(A)  The  exposure  determination 
reauired  by  paragraph(c)(2]. 

(B)  The  schedule  and  method  of 
implementation  for  paragraphs  (d) 
Methods  of  CompUance,  (e)  HIV  and 
HBV  Research  Laboratories  and 
Production  Facihties,  (f)  Hepatitis  B 
Vaccination  and  Post-Exposure 
Evaluation  and  Follow-up,  (g) 
Communication  of  Hazards  to 
Employees,  and  (h)  Recordkeeping,  of 
this  standard,  and 

(C)  The  procedure  for  the  evaluation 
of  circumstances  surrounding  exposure 
incidents  as  required  by  paragraph 
(0(3)(i)  of  this  standard. 

(iii)  Each  employer  shall  enstxre  that 
a  copy  of  the  Exposure  Control  Plan  is 
accessible  to  employees  in  accordance 
with  29  CFR  1915.1120(e). 

(iv)  The  Exposure  Control  Plan  shall 
be  reviewed  and  updated  at  least 
annually  and  whenever  necessary  to 
reflect  new  or  modified  tasks  and 
procedures  which  affect  occupational 
exposure  and  to  reflect  new  or  revised 
employee  positions  with  occupational 
exposure. 

(v)  The  Exposure  Control  Plan  shall 
be  made  available  to  the  Assistant 
Secretary  and  the  Director  upon  request 
for  examination  and  copying. 

(2)  Exposure  determination,  (i)  Each 
employer  who  has  an  employee(s]  with 
occupational  exposure  as  defined  by 
paragraph  (b)  of  this  section  shall 
prepare  an  exposure  determination. 
This  exposure  determination  shall 
contain  the  following: 

(A)  A  hst  of  all  job  classifications  in 
which  all  employees  in  those  job 
classifications  have  occupational 
exposure; 

(B)  A  list  of  job  classifications  in 
which  some  employees  have 
occupational  exposure,  and 

(C)  A  list  of  all  tasks  and  procedures 
or  groups  of  closely  related  task  and 
procedures  in  which  occupational 
exposure  occurs  and  that  are  performed 
by  employees  in  job  classifications 
listed  in  accordance  with  the  provisions 
of  paragraph  (c)(2)(i)(B)  of  this  standard. 

(ii)  Tnis  exposure  determination  shall 
be  made  without  regard  to  the  use  of 
personal  protective  equipment. 

(d)  Methods  of  compliance — (1) 
General — Universal  precautions  shall  be 
observed  to  prevent  contact  with  blood 
or  other  potentially  infectious  materials. 
Under  circumstances  in  which 
differentiation  between  body  fluid  types 
is  difficult  or  impossible,  all  body  fluids 
shall  be  considered  potentially 
infectious  materials. 
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(2)  En^-iiiernn:  and  work  prwtire 
contir)l:>   [\]  Er.gins-tT.ng  and  work 
practice  rrcr^.t'ols  shaii  be  us'^d  to 
elinninfl*»>  or  rr.inimize  employee 
oxpos,.:e  Where  occupational  exposure 
remains  after  institution  of  these 
cor.troh  oe'~=onni  protective  equipment 
sna.!  aS"  ">f  i^ •.*'■! 

Ill)  F.!  .ijr  nering  controls  shall  be 
exan.:   --d  a  id  maintained  or  replaced 
on  a  re^-alar  schedule  to  ensure  their 
offttctiveness. 

(iii)  Employers  shall  provide 
handwashing  facilities  which  are 
readily  accessible  to  employees. 

(iv)  When  provision  of  handwashing 
fdcililies  is  not  feasible,  the  employer 
shall  provide  either  an  appropriate 
antiseptic  hand  cleanser  in  conjunction 
with  clean  cloth/ paper  towels  or 
antiseptic  towelettes.  When  antiseptic 
hand  cleansers  or  towelettps  are  used, 
hands  shall  be  washed  with  soap  and 
running  water  as  soon  as  feasible. 

(v)  Employers  shall  ensure  that 
employees  wash  their  hands 
immediately  or  as  soon  as  feasible  after 
removal  of  gloves  or  other  personal 
protective  equipment. 

(vi)  Employers  shall  ensure  that 
emplovees  wash  hands  and  any  other 
sn."  v«,  ; ::  4<,Qp  and  water,  or  flush 
muLOu".  ri'.embranes  with  water 
immediately  or  as  soon  as  feasible 
following  contact  of  such  body  areas 
with  blood  or  other  potentially 
infectious  materials. 

(vii)  Contaminated  needles  and  other 
contaminated  sharps  shall  not  be  bent, 
recapped,  or  removed  except  as  noted  in 
paragraphs  (d)(2)(vii)(A)  and 
(d)(2)(vii)(B)  below.  Shearing  or 
breakir'g  of  contaminated  needles  is 
prohibiied. 

(A)  Contaminated  needles  and  other 
contaminated  sharps  shall  not  be  bent, 
recapped  or  removed  unless  the 
employer  can  demonstrate  that  no 
alternative  is  feasible  or  that  such  action 
is  required  by  a  specific  medical  or 
dental  p.-ocedure. 

(B]  Such  bending,  recapping  or  needle 
removal  must  be  accomplished  through 
the  use  of  a  mechanical  device  or  a  one- 
banded  technique. 

(viii)  Immediately  or  as  soon  3S 
possible  after  use,  contaminated 
reusable  sharps  shall  be  placed  in 
appropriate  containers  until  properly 
reprocessed.  These  containers  shall  be; 

(A)  P'oncture  resistant; 

(B)  Labeled  or  color-coded  in 
accordance  with  this  standard; 

(C)  L^iikproof  on  the  sides  and 
bottom;  and 

(D)  In  accordance  with  the 
requirements  set  forth  in  paragraph 
(d](4)(ii](E)  for  reusable  sharps. 


(ix)  Eating,  drinking.  sn;c»:u-.g 
applying  cosmetics  or  lip  bair."   and 
handling  contact  lenses  are  prohibited 
in  work  areas  where  there  is  a 
reasonable  likelihood  of  occupational 
exposure. 

(x)  Food  and  drink  shall  not  be  kept 
in  refrigerators,  freezers,  shelves, 
cabinets  or  on  countertops  or  benchtops 
where  blood  or  other  potentially 
infectious  materials  are  present. 

(xi)  All  procedures  involving  blood  or 
other  potentially  infectious  materials 
shall  be  performed  in  such  a  manner  as 
to  minimize  splashing,  spraying, 
spattering,  and  generation  of  droplets  of 
these  substances. 

(xii)  Mouth  jiipetting/suctioning  of 
blood  or  other  potentially  infectious 
materials  is  prohibited. 

(xiii)  Specimens  of  blood  or  other 
potentially  infectious  materials  shall  be 

[)laced  in  a  container  which  prevents 
eakage  during  collection,  handling, 
processing,  storage,  transport,  or 
shipping. 

(A)  The  container  for  storage, 
transport,  or  shipping  shall  be  labeled  or 
color-coded  according  to  paragraph 
(g)(l)(i)  and  closed  prior  to  being  stored, 
transported,  or  shipped.  When  a  facility 
utilizes  Universal  Precautions  in  the 
handling  of  all  specimens,  the  labeling/ 
color-coding  of  specimens  is  not 
necessary  provided  containers  are 
recognizable  as  containing  specimens. 
This  exemption  only  appUes  while  such 
specimens/containers  remain  within  the 
facility.  Labeling  or  color-coding  in 
accordance  with  paragraph  {g){l)(i)  is 
required  when  such  specimens/ 
containers  leave  the  facility. 

(B)  If  outside  contamination  of  the 
primary  container  occurs,  the  primary 
container  shall  be  placed  within  a 
second  container  which  prevents 
leakage  during  handling,  processing, 
storage,  transport,  or  shipping  and  is 
labeled  or  color-coded  according  to  the 
requirements  of  this  standard. 

(C)  If  the  specimen  could  puncture 
the  primary  container,  the  primary 
container  shall  be  placed  within  a 
secondary  container  which  is  puncture- 
resistant  in  addition  to  the  above 
characteristics. 

(xiv)  Equipment  which  may  become 
contaminated  with  blood  or  other 
potentially  infectious  materials  shall  be 
examined  prior  to  servicing  or  shipping 
and  shall  be  decontaminated  as 
necessary,  unless  the  employer  can 
demonstrate  that  decontamination  of 
such  equipment  or  portions  of  such 
equipment  is  not  feasible. 

(A)  A  readily  observable  label  in 
accordance  with  paragraph  {g)(lKi){H) 
shall  be  attached  to  the  equipment 


statL-^g  which  portions  r«mfl;n 
contaminated 

(Bj  The  employer  shall  ensixre  that 
Lhis  information  is  conveyed  to  all 
affeded  employees,  the  servicing 
representative,  and.'or  the  manufacturer, 
as  appropriate,  prior  to  handling, 
servicing,  or  shipping  so  that 
approphate  precautions  will  be  taken. 
"  i3)  Personal  protective  equipment — (i) 
Provision.  When  there  is  occupational 
exposure,  the  employer  shall  provide,  at 
no  cost  to  the  employee,  appropriate 
personal  protective  equipment  such  as. 
but  not  limited  to,  gloves,  gowns, 
laboratory  coats,  face  shields  or  masks 
and  eye  protection,  and  mouthpiaces, 
resuscitation  bags,  pocket  ma$k«;  or 
other  ventilation  devices.  Personal 
protective  equipment  will  be  ccr.sidered 
"appropriate"  only  if  it  does  not  permit 
blood  or  other  potentially  infectious 
materials  to  pass  through  to  or  reach  the 
employee's  work  clothes,  street  clothes, 
undergarments,  skin,  eyes,  mouth,  or 
other  mucous  membranes  under  normal 
conditions  of  use  and  for  the  duration 
of  time  which  the  protective  equipment 
will  be  used. 

(ii)  L^se.  The  employer  shall  ensure 
that  the  employee  uses  appropriate 
personal  protective  equipment  unless 
the  employer  shows  that  the  employee 
temporarily  and  briefly  declined  to  use 
personal  protective  equipment  when, 
under  rare  and  extraordinary 
circumstances,  it  was  the  employee's 
professional  judgment  that  in  the 
specific  instance  its  use  would  have 
prevented  the  delivery  of  healtli  care  or 
public  safety  services  or  would  have 
posed  an  increased  hazard  to  the  safety 
of  the  worker  or  co-worker.  When  the 
employee  makes  this  judgement,  the 
circumstances  shall  be  investigated  and 
documented  in  order  to  determine 
whether  ctianges  can  be  instituted  to 
prevent  such  occurences  in  the  future. 

(iii)  Accessibility.  The  employer  shall 
ensure  that  appropriate  personal 
protective  equipment  in  the  appropriate 
sizes  is  readily  accessible  at  the 
worksite  or  is  issued  to  employees. 
Hypoallergenic  gloves,  glove  liners, 
powderless  gloves,  or  other  similar 
alternatives  shall  be  readily  accessible 
to  those  employees  who  are  allergic  to 
the  gloves  normally  provided. 

(iv)  Cleaning,  laundering,  and 
dispr'^al  The  employer  shall  clean, 
laur.ie:  a.'id  dispose  of  personal 
pro'ective  equipment  required  by 
part^'^aphs  (d)  and  (e)  of  this  standard, 
a-  r.r,  r  ost  to  the  employee. 

(vj  Repair  and  replacement  The 
employer  shall  repair  or  replace 
personal  protective  equipment  as 
needed  to  maintain  its  effectiveness,  at 
no  cost  to  tjie  employee. 
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(vi)  if  a  ganT)bnt(sj  is  penetr&ied  by 
s'ood  or  other  potentially  infectious 
materials,  the  garment(s)  shall  be 
romoved  immediately  or  &s  soon  as 
foasible. 

(vii)  All  personal  protective 
equipment  shall  be  removed  prior  to 
leaving  the  work  area. 

(viii)  When  personal  protective 
equipment  is  removed  it  shall  be  placed 
in  an  appropriately  designated  area  or 
container  for  storage,  washing, 
decontamination  or  disposal. 

(ix)  Gloves.  Gloves  shall  be  worn 
when  it  can  be  reasonably  anticipated 
that  the  employee  may  have  hand 
contact  with  blood,  other  potentially 
infectious  materials,  mucous 
membranes,  and  non-intact  skin;  v. her, 
performing  vascular  access  p- ><  i-ji.res 
except  as  specified  in  paragraph 
(d)(3){ix)(D);  and  when  handling  or 
touching  contaminated  items  or 
surfaces. 

i'A)  Disposable  (single  use)  gloves 
such  as  surgical  or  examination  gloves, 
'.h'jil  be  replaced  as  soon  as  practical 
■■v.^en  contamLiated  or  as  soon  as 
feasible  if  they  are  luri:,  ;.  ;ri.  ,-..:cd.  or 
-vben  their  abilitv  i^  fuiiLUOi;  as  a 
ba-rier  is  comproinised. 

B)  Disposable  (■single  use)  gloves 
shall  not  he  washed  or  decontaminated 
for  re-u'^.e. 

IC)  Utility  gloves  may  be 
decontaminated  for  re-use  if  the 
integrity  of  the  glove  is  not 
compromised.  However,  they  must  be 
::scarded  .f  they  are  cracked,  peeling, 
urn,  punctured,  or  exhibit  other  signs  of 
deterioration  or  when  their  ability  to 
function  as  a  barrier  is  compromised. 

(D)  If  an  employer  in  a  volunteer 
i'food  donation  center  judges  that 
routine  gloving  for  all  phlebotomies  is 
no»  necessary  then  the  employer  shall: 

[l]  Periodically  reevaluate  this  poL'C>"; 

(^)  Make  gloves  available  to  all 
employees  who  wish  to  use  them  for 
phlfbofomy; 

i.?)  Not  discourage  the  use  of  gloves 
-for  phlebotomy;  and 

{ f]  Require  that  gloves  be  used  for 
phlebotomy  in  the  following 
circumstances: 

(.')  When  the  employee  has  cuts, 
scratches,  or  other  breaks  in  his  or  her 
skin; 

(i.'j  When  the  employee  judges  that 
hand  contamination  with  blood  may 
occur,  for  example,  when  performing 
phlebotomy  on  an  uncooperative  source 
individual;  and 

[Hi]  When  the  employ  <#e  is  receiving 
training  in  phlebotomy. 

(x)  \fasks,  eye  protection,  and  face 
shields.  Masks  in  combination  with  eye 
protection  devices,  such  as  goggles  or 
glasses  with  solid  side  shields,  or  chin- 


length  face  shields,  shaii  be  worn 
whenever  splashes,  spray,  spatter,  or 
droplets  of  b.hoc  ;  r     :  nr  potentially 
infectious  i;:2teriafs  iin^j  be  generated 
end  eye.  noee,  or  mouth  contamination 
can  be  rea.sonably  anticipated. 

(xi)  GoKTJs,  aprons,  and  other 
protective  body  clothing.  Appropriate 

[>rotective  clothing  such  as,  but  not 
imited  to,  gowns,  aprons,  lab  coats, 
clinic  jackets,  or  similar  outw  garments 
shall  be  worn  in  occupational  exposure 
situations.  Tlie  type  and  characteristics 
will  depend  upon  the  task  end  degree  of 
exposure  anticipated. 

(xii)  Surgical  caps  or  hoods  and/or 
shoe  covers  or  boots  shall  be  worn  in 
instances  when  gross  conta.naination  can 
reasonably  be  anticipated  (e.g., 
autopsies,  orthopaedic  surgery). 

(4)  Housekeeping — (i)  Geneml. 
Employers  shall  ensure  that  the 
worksite  is  maintained  in  a  clean  and 
sanitary  condition.  The  employer  shall 
determine  and  implement  an 
appropriate  written  schedule  for 
cleaning  and  method  of 
decontamination  based  upon  the 
location  within  the  facility,  type  of 
surface  to  be  cleaned,  type  of  soil 
prpsent.  end  t  i^ks    r  procedures  being 
performed  in  Iht!  axby. 

(ii)  All  equipment  and  environmental 
and  working  surfaces  shall  be  cleaned 
and  decontaminated  af^er  contact  with 
blood  or  other  potentially  infectious 
materials. 

(A)  Contaminated  work  surfaces  shall 
be  decontaminated  with  an  appropriate 
disinfectant  after  completion  of 
procedures;  immediately  or  as  soon  as 
feasible  when  surfaces  are  overtly 
conta;ninated  or  after  any  spill  of  blood 
or  other  potentially  infectious  materials; 
and  at  the  end  of  the  work  shift  if  the 
surface  may  have  become  contaminated 
sinre  the  last  cleaning. 

(B)  Protective  coverings,  such  as 
plastic  wTap,  aluminum  foil,  or 
imperviously-backed  absorbent  paper 
used  to  cover  equipment  and 
environmental  surfaces,  shall  be 
removed  and  replaced  as  soon  as 
feasible  when  they  become  overtly 
contaminated  or  at  the  end  of  the 
workshift  if  they  may  have  become 
contaminated  during  the  shift. 

(C)  All  bins,  pails,  cans,  and  similar 
receptacles  intended  for  reuse  which 
have  a  reasonable  likelihood  for 
becoming  contaminated  with  blood  or 
other  potentially  infectious  materials 
shall  be  inspected  ai>d  decontaminated 
on  3  regularly  sdieduled  basis  and 
cleaned  and  decontaminated 
immediately  or  as  soon  as  feasible  upon 
visible  contamination. 

(D)  Broken  glassware  which  may  bo 
contaminated  shall  not  be  picked  up 


Girectly  with  the  har.ds.  it  snali  be 
cleaned  up  using  mechanical  means, 
such  as  a  brush  and  dust  pan,  tongs,  or 
forceps. 

(E)  Reusable  sharps  that  are 
contaminated  wUh  blood  or  other 
potentially  infectious  materials  shall  not 
be  stored  or  processed  in  a  manner  that 
requires  employees  to  reach  by  hand 
into  the  containers  where  these  sharps 
have  been  placed. 

(iii)  Regulated  K-aste— (A) 
Contaminated  sharps  discarding  and 
containment.  (I)  Contaminated  sharps 
shall  be  discarded  immediately  or  as 
soon  as  feasible  In  containers  that  are: 

(/)  Closable; 

(/i)  Puncture  resistant; 

(}ii\  Leakproof  on  sides  and  bottom, 
and 

[iv]  Labeled  or  color-coded  in 
accordance  with  paragraph  (g}(l)(i)  of 
this  standard. 

[2)  Ehiring  use,  containers  for 
contaminated  sharps  shall  be; 

(i)  Easily  accessible  to  personnel  and 
located  as  close  as  is  feasible  to  the 
immediate  area  where  sharps  are  used 
or  can  be  reasonably  anticipated  to  be 
found  (e.g.,  laundries); 

[ii]  Maintained  upright  throughout 
use;  and 

[Hi]  Replaced  routinely  and  not  be 
allowed  to  overfill. 

[3)  When  moving  containers  of 
contaminated  sharps  from  the  area  of 
use,  the  containers  shall  be: 

(ii  Closed  immediately  prior  to 
removal  or  replacement  to  prevent 
spillage  or  protrusion  of  contents  during 
handling,  storage,  transport,  or 
shipping; 

(jjj  Placed  in  a  secondary  container  if 
leakage  is  possible.  The  second 
container  shall  be: 

(A)  Closable; 

(B)  Constructed  to  contain  all  contents 
and  prevent  leakage  during  handling, 
storage,  transport,  or  shipping;  and 

[Q  Labeled  or  color-coded  according 
to  paragraph  (g)(l)(i)  of  this  standard. 

[4)  Reusable  containers  shall  not  be 
opened,  emptied,  cr  cleaned  manually 
or  in  any  oihdr  manner  which  would 
expose  employees  to  the  risk  of 
percutaneous  injury. 

(B)  Other  regulated  waste 
containment.  [1)  Regulated  waste  shall 
be  placed  in  containers  which  are: 

(/)  Closable; 

[ifi  Constructed  to  contain  all  contents 
and  prevent  leaL^ge  of  fluids  during 
handling,  storage,  transport  or  shipping; 

[iii]  Labeled  or  color-coded  in 
accordance  with  paragraph  (g)(l)(i)  this 
standard;  and 

(iv)  Closed  prior  to  removal  to  prevent 
spillage  or  protrusion  of  contents  during 
handling,  storage,  transport,  or 
shipping. 
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:."  If  outsid' 
■fV-^lati'd  was' 


^^  =, 


i-unauon  of  the 
.mer  occurs,  it 
tw  pip.ced  :r.  a  second  container. 
The  second  contamer  shall  be: 

(;1  Closable; 

[if]  Constructed  to  contain  all  contents 
and  prevent  lealtage  of  fluids  during 
ha.-idl'.ri?,  stonge.  trtmsport  or  shipping; 

i.'i;  Labtilod  or  color-coded  in 
acGrdance  with  paragraph  (g)(l)(i)  of 
»;-.,,■*  stfl-ciard.  ana 

i  .1  Cosea  prior  to  removal  to  prevent 
spillage  or  protrusion  of  contents  during 
handling  stnrase,  transport,  or 
shipping, 

(Cj  Disposal  of  all  regulated  waste 
shall  be  in  accordance  with  applicable 
reg^.iiations  of  the  United  States,  States 
and  Territories,  and  political 
subdivisions  of  S'.ateis  and  Territories. 

!iv)  Laundry  (.\J  Contaminated 
laundPf-  shall  be  handled  as  little  as 
possible  with  a  minimum  of  agitation. 

(1)  Contaminated  laundrv'  shall  be 
bagged  or  contain enzwi  at  the  location 
where  it  was  \ist»d  and  shall  not  be 
sorted  or  rinsed  in  the  lcx:ation  of  use. 

(2)  Contaminated  iaundrv-  shall  be 
placed  and  trensponed  in  bags  or 
containers  labeird  o:  cci  :;r-coded  in 
arc ordance  with  f  ^.ragraph  (g)(l)(i)  of 
this  standard  'Ahn.!  a  facility  utilizes 
Universal  Prov  rjiit.:  r.s  in  the  handling  of 
all  soiled  l&und.-    r,':r^r.:a:'.'.c  labeling 


or  color-coding  is  s. 


il  it  permits 


UMI 


at!  employees  to  recognize  the 
containers  as  requiring  compliance  with 
Unive'^al  Precautions, 

(31  Whenever  rori',.:T!:::  r»!,J  laundry  is 
V,  et  and  presents  a  r>iisjnable 
likelihood  of  soait-through  of  or  leakage 
from  the  bag  or  container,  the  laundry 
snail  be  placed  and  transported  in  bags 
or  containers  which  prevent  soak- 
through  and  or  leakdge  of  fluids  to  the 
exterior 

(B)  The  employer  shall  ensure  that 
employees  who  have  contact  with 
contaminated  laundry  wear  protective 
gloves  and  other  appropriate  personal 
protective  equipment. 

(C)  When  a  facility  ships 
contarmated  laundry  off-site  to  a 
secor.d  facility  which  does  not  utilize 
Universal  Precautions  in  the  handling  of 
all  laundry,  the  facility  generating  die 
contaminated  laundry  must  place  such 
laundry-  in  bags  or  conteiners  which  are 
labeled  or  color-coded  in  accordance 
with  paragrarh  fg)(l){i). 

(e)  HJV  and  HBV Research 
Laboritones  and  Production  Facilities. 
'r  Th  s  paragraph  applies  to  research 
,  ir  o-?.-o,nes  t.nd  production  faciUties 
^. .^dk-^d  in  the  culture,  production, 
^.onceriration,  experimentation,  and 
manipulation  of  HTV  and  HflV.  It  does 
r.ot  appU  '0  f.Lnical  or  diagnostic 
.aboratories  engaged  solely  in  the 


analysis  of  blood,  tissues,  or  organs. 
These  requirements  apply  in  addition  to 
the  other  requirements  of  the  standard. 

(2)  Research  laboratories  and 
production  facihties  shall  meet  the 
following  criteria: 

(i)  Standard  microbiological  practices. 
All  regulated  waste  shall  either  be 
incinerated  or  decontaminated  by  a 
method  such  as  autoclaving  known  to 
effectively  destroy  bloodbome 
pathogens. 

(ii)  Specia]  practices.  (A)  Laboratory 
doors  shall  be  kept  closed  when  work 
involving  HTV  or  HBV  is  in  progress. 

(B)  Contaniinated  materials  that  are  to 
be  decontaminated  at  a  site  away  from 
the  work  area  shall  be  placed  in  a 
durable,  leakproof,  labeled  or  color- 
coded  container  that  is  closed  before 
being  removed  from  the  work  area. 

(C)  Access  to  the  work  area  shall  be 
Umited  to  authorized  persons.  Written 
policies  and  procedures  shall  be 
established  whereby  only  persons  who 
have  been  advised  of  the  potential 
biobazard.  who  meet  any  specific  entry 
requirements,  and  who  comply  wiih  all 
entry  and  exit  procedures  shall  be 
allowed  to  enter  the  work  area.;  and 
animal  rooms. 

(D)  When  other  potentially  infectious 
materials  or  infected  animals  are  present 
in  the  work  area  or  containment 
module,  a  hazard  warning  sign 
incorporating  the  universal  biobazard 
symbol  shall  be  posted  on  all  access 
doors.  The  hazard  warning  sign  shall 
comply  with  paragraph  (g)(l){ii)  of  this 
standard. 

(E)  All  activities  involving  other 
potentially  infectious  materials  shall  be 
conducted  in  biological  safety  cabinets 
or  other  physical-containment  devices 
within  the  containment  module.  No 
work  with  these  other  potentially 
infectious  materials  shall  be  conducted 
on  the  open  bench. 

(Fl  Laboratory  coats,  gowns,  smocks, 
uniforms,  or  other  appropriate 
protective  clotiiing  shall  be  used  in  the 
work  area  and  animal  rooms.  Protective 
clothing  shall  not  be  worn  outside  of  the 
work  area  and  shall  be  decontaminated 
before  being  laundered. 

(G)  Special  care  shall  be  taken  to 
avoid  skin  contact  with  other 
potentially  infectious  materials.  Gloves 
shall  be  worn  when  handling  infected 
animals  and  when  making  hand  contact 
with  other  potentially  infectious 
materials  is  unavoidable. 

(H)  Before  disposal  all  waste  from 
work  areas  and  from  animal  rooms  shall 
either  be  incinerated  or  decontaminated 
by  a  method  such  as  autoclaving  known 
to  effectively  destroy  bloodbome 
pathogens. 


(I)  VdCaum  lines  shell  be  protected 
with  liquid  disinfectant  traps  and  high- 
efficiency  particulate  air  (HEPA)  filters 
or  filters  of  equivalent  or  superior 
efficiency  and  which  are  checked 
routinely  and  maintained  or  replaced  as 
necessar>'. 

(j)  Hypodermic  needles  and  syringes 
shall  be  used  only  for  parenteral 
injection  and  aspiration  of  fluids  from 
laboratory  animals  and  diaphragm 
bottles.  Only  needle-lucking  syringes  or 
disposable  syringe-needle  units  (i.e.,  the 
needle  is  i.it^zrai  to  tiie  syringe]  shall  be 
used  for  the  injection  or  aspiration  of 
other  potentially  infectious  materials. 
Extreme  caution  shall  be  used  when 
handling  needles  and  syringes.  A  needle 
shall  not  t>e  bent,  sheared,  replaced  in 
the  sneath  or  guard,  or  removed  from 
the  s\Tinge  following  use.  The  needle 
and  syringe  sh&il  be  promptly  placed  in 
a  puncture-resistant  container  and 
autoclaved  or  deconta.minated  before 
reuse  or  disposal. 

(K)  All  spills  shall  be  immediately 
contained  and  cleaned  up  by 
appropriate  professional  staff  or  others 
properly  trained  and  equipped  to  work 
with  potentially  concentrated  infectious 
materials. 

(!.)  \  spill  or  accident  that  results  in 
an  exposure  incident  shall  be 
immediately  reported  to  the  laboratory 
director  or  other  responsible  person. 

(M)  A  biosafet)  manual  shall  be 
prepared  or  adopted  and  periodically 
reviewed  and  updated  at  least  annually 
or  more  often  if  necessary  Personnel 
shall  be  advised  of  polential  hazards, 
shall  be  required  to  rt'^d  instructions  on 
practices  and  procedures,  and  shall  be 
required  to  follow  them. 

(iiij  Confayn/nenf  equipment.  (A) 
Certified  biological  safety  cabinets 
(Class  I,  n.  or  IIll  or  other  appropriate 
combinations  of  per.sona!  protection  or 
physical  containment  devices,  such  as 
special  prottH^tive  clothing,  respirators, 
centrifuge  safety  cups,  sealed  centrifuge 
rotors,  and  containment  caging  for 
animals,  shall  be  used  for  all  activities 
with  other  potentially  infectious 
materials  that  pose  a  threat  of  exposure 
to  droplets,  splashes,  spills,  or  aerosols. 

(B)  Biological  safety  cabinets  shall  be 
certified  when  installed,  whenever  they 
are  moved  and  at  least  annually. 

(3)  HIV  and  HBV  research  laboratories 
shall  meet  the  following  criteria: 

(i)  Each  laboratory  shall  contain  a 
facility  for  hand  washing  and  an  eye 
wash  facility  which  is  readily  available 
within  the  work  aree 

(ii)  An  autoclave  for  decontamination 
of  regulated  waste  snail  be  available, 

(4)  HIV  and  HBV  production  facilities 
shall  meet  the  following  criteria: 
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fi)  The  work  areas  shall  be  separafed 
from  areas  that  are  open  to  uiinsstnctpd 
traffic  flow  w.th:n  the  buiidir.g  Passage 
through  two  sets  of  doors  shall  be  th'i 
basic  roquiremenf  for  entry  into  tl-.e 
work  area  from  access  comdors  or  other 
contiguous  areas  Physical  sep.^r8tion  of 
the  high-containment  work  area  from 
access  corridors  or  other  a'-eas  or 
actr/itjes  may  also  be  provided  by  a 
double-doored  c!otiies-<;hanRe  rcx)m 
[showers  may  be  included),  airlock,  cr 
other  access  facility  that  rnq-c!r«s 
passing  thrtsiigh  two  sets  of  doors  before 
entering  the  work  area 

(iij  The  surfaces  of  doors,  wails,  flwirs 
and  ceilings  in  the  work  area  shall  be 
water  resistant  so  ti>at  they  can  be  easily 
cleaPied.  Penetrations  in  these  surfaces 
shall  be  sealed  or  capable  of  being 
sealed  to  facilitate  decontaminaMon 

(liij  Each  work  area  shall  f:onta:n  a 
sink  for  washing  hands  and  a  readily 
availabie  eye  wash  facility.  The  sink 
shall  be  foot,  elbow,  or  automrtically 
cperated  and  shall  be  !o'"-8ted  -ifar  the 
exit  door  of  the  work  ari-a. 

(iv)  Access  doors  to  the  wcrk  arv^R  .ir 
containment  module  shall  be  self- 
closing. 

(V;  .\n  autoi,;lave  f(,,;r  "ie-'cc'rirriiiiation 
of  regulw'nd  W3:c:e  shall  b^'  n\  'iiliible 
within  or  as  npiir  as  possible  to  the  work 
aroa. 

(vi)  A  ducted  exhaust-air  ventilation 
system  shall  be  provided.  This  system 
shall  create  directional  airflow  that 
draws  air  into  the  work  area  through  the 
entry  area.  The  exhaust  air  shall  not  be 
recirculated  to  any  other  area  of  the 
building,  shall  be  discharged  to  the 
outside,  and  shall  be  dispersed  away 
from  occupied  areas  and  air  intakes.  The 
proper  direction  of  the  airflow  shall  be 
verified  (i.e.,  into  the  work  area). 

(5)  Training  requirements.  Additional 
training  requirements  for  employaes  in 
HIV  and  HBV  research  laboratories  and 
HTV  and  HBV  production  facilities  are 
specified  in  paragraph  (g}(2)(ix). 

(f)  Hepatitis  B  vaccination  and  post- 
exposure evaluation  and  follow-up — (1) 
General,  (i)  The  employer  shall  make 
available  the  hepatitis  B  vaccine  and 
vaccination  series  to  all  employees  who 
have  occupational  exposure,  and  post- 
exposure evaluation  end  follow-up  to  all 
employees  who  have  had  an  exposure 
incident. 

(ii)  The  employer  shall  ensure  that  all 
medical  evaluations  and  procedures 
inl  iding  the  hepatitis  B  vaccine  and 
vaccination  series  and  post -exposure 
evaluation  and  follow-up,  including 
prophylaxis,  are' 

(.*.j  Klade  avarlcb.e  et  no  cost  to  the 
empiovee, 

(B)  Made  available  to  the  erapio}««  at 
a  rea.sonable  time  and  place; 


(C)  Performed  by  or  under  the 
supervision  of  a  licensed  physician  or 
hv  or  under  the  super^,  :s!'-'i  of  ^.isthor 
licensed  healthcare  ;".rofessionai   and 

(D)  Provided  afconimij  to 

reco  n :  :n  e  n  d  a  1 1  o  n  s  f  i  f ;  1 1  c*  'J ,  S  Ih ;  t  •  1  i  c 
Health  Service  current  al  'he  tint-  triese 
e^'akiatiocs  and  pr:><,s"i', ;,-iis  tan^  piai.H, 
exiceut  as  speciified  tiv  this  parak'rfiph  (f). 

|m)  The  employer  <■:,?:,«!,  «-.iis>;re  that  all 
laboratory  tests  are  ccnau.;ted  hv  ari 
accredited  laboratory  at  no  cos'  tf  •  n,^ 
empiovee, 

I2j  Hepaliv.s  B  vcc::incunn  (i) 
Hepatitis  B  varcmalion  shail  be  made 
available  after  the  empl  :>yee  has 
received  the  trairic,;  -equirtx:!  m 
parag'-flph  (^,ii2.'(v'i,':,c  e::;i  within  10 
working  (iays  a*  mi'u;;  as.=.iK:":rne:it  to  all 
employees  who  have  c*.:ajpd':ir;:;:d 
exposure  unless  the  employee  has 
previously  received  the  complete 
hepatitis  B  vacrinatmn  series,  antibody 
testing  has  revealed  that  the  employee  is 
immune,  or  the  vaccine  is 
rontraindicated  for  medical  reasons. 

(ii)  The  employer  shall  not  mai;e 
participation  m  a  prescreening  program 
a  prerequisite  for  receiving  hepatitis  B 
vaccination. 

(iii)  If  the  employee  initially  declines 
hepatitis  B  vaccination  but  at  a  later 
date  while  still  covered  under  the 
standard  decides  to  accept  the 
vaccination,  the  employer  shall  make 
available  hepatitis  B  vaccination  at  that 
time. 

(iv)  The  employer  shall  assure  that 
employees  who  decUne  to  accept 
hepatitis  B  vaccination  offered  by  the 
employer  sign  the  statement  in 
appendix  A. 

fv)  If  a  routine  booster  dose(s)  of 
hepatitis  B  vaccine  is  recommended  by 
the  U.S.  Public  Health  Service  at  a 
future  date,  such  booster  dosefs)  shall  be 
made  available  in  accordance  with 
section  (f)(l)(ii). 

(3)  Post-exposure  evaluation  and 
follow-up.  Following  a  report  of  an 
exposure  incident,  the  employer  shall 
make  immediately  available  to  the 
exposed  employee  a  confidential 
medical  evaluation  and  follow-up, 
including  at  least  the  following 
elements: 

(i)  Documentation  of  the  route(s)  of 
exposure,  and  the  circumstances  under 
which  the  exposure  incident  occiirred; 

(ii)  Identification  and  docxunentation 
of  the  source  individual,  unless  the 
employer  can  establish  that 
identification  is  infeasible  or  prohibited 
by  state  or  local  law; 

(A)  TTie  source  individunl's  blood 
shall  be  tested  as  soon  a-,  iuasible  and 
after  consent  is  obtained  ;n  order  to 
determine  HBV  and  t;!'.    :i f tclivity.  If 
consent  is  not  cbtair.en  the  employer 


shall  establish  that  legal  I  v  n^^-^uired 

constici  '■fii\'-,r>\  t-ni  'Xitamed  '.\ripr,  f'le 
sour' H  .]],.].:, r*  .,(,;  \  'T;nM?nt  i«-  ■]c>\ 
reqct'i  ','.■    ,-',^    *•,.-  soii.n.f  :,rcl!, v.d^ari 
blood,  if  •9V'a'-lahi(>   siaa:  t>f  tf^.:'«.i  and 
the  resu Its  d  i  h  ■  - 1 ; -i  nn  t t*i-: 

(B)  When  t:  i  •«    .nt^  individual  is 
already  known  t    ;«    ;  !-«1h.i  w  th  HBV 
or  HIV,  testinR  fn:  t    *•  «^i,m  h 
individual  h  Lr  i  wr.  tiHv  or  HIV  status 
need  no'  ;-h^  't-';)»<fUe(:. 

(C;  KesiJts  if  thie  source  individual's 
testirg  shall  h*'  rmu-  svailable  to  the 
exposed  eni;c  =  ;\nf'  an-:  the  empiovee 
shall  t'M-  ,inf')rin«?(1  ;.if  a'^'plucahiti  ,«>«■<*  and 
reguifit,or':S  c"ii.  ercng  oiss  tof.-.r'n  uf  the 
idei>t.''>'  »■■,:'"!  'cf**' 'nn,i,'i  .«i«t..i<-,  ''■  '.he 
source  re;  ■•  Ai-Mu 

(iiil  CI.     f"  tor.  Fi'c,    it«.tirg  of  blood  for 
HBV  ail  i  HIX  '.»'rni!>g;i„:a)  status: 

(A'  The  f»\\><'Kf'''.l  e:'iptcvi<»i  g blood 
shal.  :-'■■  crcu*  im.i  as  sn-n:  t-^  feasible  end 
tested  after  c  i'r,«.»'iC  .s  •■,'»id:,c«^'', 

(B)  If  the  eicpioy^t-  consont^  ".■•> 
baseline  blood  collection,  but  does  not 
give  consent  a*  'hal  limfi  for  ?TT\' 
serologic  te'-ccki  ii.t-  sanip:^  ^''.h.'i  be 
preserved  f',,''  .ii  h«ik!  '-»n  dwvs  If  ■A''hin 
90  days  nf  'cp  eiiposiirf  iC 


•  ti'ftSHiine 
>.r.ail  be 


empioyet^  f^iwts  \i'<  hevf 
sample  tt^t"  :  s  :  *»«;' 
done  as  .=<", in  h,>  iHus„f,iif 

(iv)  Post-exposure  prophylaxis,  when 
medically  indicated,  as  recommended 
by  the  U.S.  PubUc  Health  Service: 

(v)  Counseling;  and 

(vi)  Evaluation  of  reported  illnesses. 

(4)  Information  provided  to  the 
healthcare  professional,  (i)  The 
employer  shall  ensure  that  the 
healthcare  professional  responsible  for 
the  employee's  Hepatitis  B  vaccination 
is  provided  a  copy  of  this  regulation. 

(ii)  The  employer  shall  ensure  that  the 
healthcare  professional  evaluating  an 
employee  after  an  exposure  incident  is 
provided  the  following  information: 

(A)  A  copy  of  this  regulation; 

(B)  A  description  of  the  exposed 
employee's  duties  as  they  relate  to  the 
exposure  incident; 

(C)  Documentation  of  the  route(s)  of 
exposure  and  circumstances  under 
which  exposure  occurred: 

(D)  Results  of  the  source  individual's 
blood  testing,  if  available;  and 

(E)  AH  mwlical  records  relevant  to  the 
appropriate  treatment  of  the  employee 
including  vaccination  status  which  are 
the  employer's  responsibility  to 
maintain. 

(5)  Healthcare  professional's  written 
opinion.  The  employer  shall  obtain  and 
provide  the  employee  with  a  copy  of  the 
evaluating  healthcare  professional's 
written  opinion  within  15  days  of  the 
completion  of  the  evaluation. 

(i)  The  healthcare  professional's 
written  opinion  f  r  Ht  ;  atitis  B 
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vaccination  shaii  be  hmued  to  wntiner 
Hepatitis  B  vaccination  is  indicated  for 
in  employee,  and  if  the  employee  has 
'"CRjved  sMrh  vaccination. 

:,  TV.-  healthcare  professional's 
vvritten  opinion  for  post-exposure 
evaluation  and  follow-up  shall  be 
limited  to  the  following  information; 

f  Al  That  the  employee  has  been 
; "  'r  r-r.f*d  of  the  results  of  the 
"vsiaas;-  n  and 

(B)  Tna!  th?  employee  has  been  told 
nt:;j'.  an,  medical  conditions  resulting 
?ro:.".  exposure  to  blood  or  other 
;jotentiai!y  infw  ;;ous  materials  which 
rte'i  .ir*"  hnher '  .  qluation  or  treatment. 
1.     A  [  f  tii'T  f  idmgs  or  diagnoses  shall 
rv.ne.'.r.     ;n*"  iential  and  shall  not  be 
,n(,!uded  -.r.  the  written  report. 

(6;  Medical  recordkeeping.  Medical 
records  required  by  this  standard  shall 
"1"  maiitained  in  accordance  with 
pa'°.^raph  fti](l ;  cf  t.^..s  section. 

{i,i  Con^municutjon  cf  hazards  to 
erphyves —  (1)  Lat/cls  and  signs — (i) 
Labels  (A)  Waning  labels  shall  be 
dff.xed  to  con'ainers  of  regulated  waste, 
refrigerators  a.nd  freezers  containing 
biood  or  other  pott>r':ally  infectious 
matenal,  and  rthfr  '^  nntainers  used  to 
5tor«,  transport  ">?  ;!..p  blood  or  other 
potei^-tially  infw::  .s  materials,  except 
as  provided  \r\  paragraph  (g)(l)(i)(E),  (F) 
and  (G)- 

(Bl  Labels  rt-qi^ired  by  this  section 
srnil  mr  lude  the  following  legend: 
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(C)  These  labels  shall  be  fluorescent 
orange  or  orange-red  or  predominantly 
so,  with  lettering  and  symbols  in  a 
contrasting  color. 

(D)  Labels  shall  be  affixed  as  close  as 
feasible  to  the  container  by  string,  wire, 
adhesive,  or  other  method  that  prevents 
their  loss  or  unintentional  removal. 

(E)  Red  bags  or  red  containers  may  be 
substituted  for  labels. 

(F)  Containers  of  blood,  blood 
components,  or  blood  products  tiiat  are 
labeled  as  to  their  contents  and  have 
been  released  for  transfusion  or  other 
clinical  use  are  exempted  from  the 
labeling  re<^uirem.ents  of  paragraph  (g). 

(G)  individual  containers  of  blood  or 
other  potentially  infectious  materials 
that  are  placed  in  a  labeled  container 


during  storage,  transport,  shipment  or 
disposal  are  exempted  from  the  labeling 
requirement. 

(H)  Labels  required  for  contaminated 
equipment  shall  be  in  accordance  with 
this  paragraph  and  shall  also  state 
which  portions  of  the  equipment  remain 
contaminated. 

s    (I)  Regulated  waste  that  has  been 
decontaminated  need  not  be  labeled  or 
color-coded. 

(ii)  Signs.  (A)  The  employer  shall  post 
signs  at  the  entrance  to  work  areas 
specified  in  paragraph  (e),  HIV  and  HBV 
F^search  Laboratory  and  Production 
Facilities,  which  shall  bear  the 
following  legend: 
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(Name  of  the  Infectious  Agent) 
(Special  requirements  for  entering  the  area] 
(Name,  telephone  number  of  the  laboratory 
director  or  other  responsible  person.) 

(B)  These  signs  shell  be  fluorescent 
orange-red  or  predominantly  so,  with 
lettering  and  symbols  in  a  contrasting 
color. 

(2)  Information  and  training,  (i) 
Employers  shall  ensure  that  all 
employees  with  occupational  exposure 
participate  in  a  training  program  which 
must  be  provided  at  no  cost  to  the 
emploj'ee  and  during  working  hours. 

(li)  Training  shall  be  providsd  as 
follows: 

(A)  At  the  time  of  initial  assignment 
to  tasks  where  occupational  exposure 
may  take  place; 

(B)  Within  90  days  after  the  effective 
date  of  the  standard;  and 

(C)  At  least  annually  thereafter. 

(iii)  For  employees  who  have  received 
training  on  bloodbome  pathogens  in  the 
year  preceding  the  effective  date  of  the 
standard,  only  training  with  respect  to 
the  provisions  of  the  standard  which 
were  not  inc'i.idod-fteed  be  provided. 

(iv)  Annual  training  for  all  employees 
shall  be  provided  wilhin  one  year  of 
their  previous  training. 

(v)  Employers  shall  provide 
additional  training  when  changes  such 
as  modification  of  tasks  or  procedures  or 
institution  of  new  tasks  or  procedures 
affect  the  employee's  occupational 
exposure.  The  additional  training  may 
be  limited  to  addressing  the  new 
exposures  created. 


(vi)  Material  appropriate  in  content 
and  vocabulary  to  educational  level, 
literacy,  and  language  of  employees 
shall  bie  used. 

(vii)  The  training  program  shall 
contain  at  a  minimum  the  following 
elements: 

(A)  An  accessible  copy  of  the 
regulatory  text  of  this  standard  and  an 
explanation  of  its  contents; 

(B)  A  general  explanation  of  the 
epidemiology  and  symptoms  of 
bloodbome  diseases; 

(C)  An  explanation  of  the  modes  of 
transmission  of  bloodbome  pathogens; 

(D)  An  explanation  of  the  employer's 
exposure  control  plan  and  the  means  by 
which  the  employee  can  obtain  a  copy 
of  the  written  pkn; 

(E)  An  explanation  of  the  appropriate 
methods  for  recognizing  tasks  and  other 
activities  that  may  involve  exposure  to 
blood  and  other  potentially  infectious 
materials; 

(F)  An  explanation  of  the  use  and 
limitations  of  methods  that  will  prevent 
or  reduce  exposure  including 
appropriate  engineering  controls,  work 
practices,  and  personal  protective 
equipment; 

(G;  Information  on  ihe  types,  proper 
use,  location,  removal,  handling, 
decontamination  and  disposal  of 
personal  protective  equipment; 

(H)  An  explanation  of  the  basis  for 
selection  of  personal  protective 
equipment; 

(I)  Information  on  the  hepatitis  B 
vaccine,  including  information  on  its 
efficacy,  safety,  method  of 
administration,  the  benefits  of  being 
vaccinated,  and  that  the  vaccine  and 
vaccination  will  be  offered  free  of 
charge; 

(J)  Information  on  the  appropriate 
actions  to  take  and  persons  to  contact  in 
an  emergency  involving  blood  or  other 
potentially  infectious  materials; 

(K)  An  explanation  of  the  procedure 
to  follow  if  an  exposure  incident  occurs, 
including  the  method  of  reporting  the 
incident  and  the  medical  follow-up  that 
will  be  made  available; 

(L)  Information  on  the  post-exposure 
evaluation  and  follow-up  that  the 
employer  is  required  to  provide  for  the 
employee  following  an  exposure 
incident; 

(M)  An  explanation  of  the  signs  and 
labels  and./or  color  coding  required  by 
paragraph  (g)(1);  and 

(N)  An  opportunity  for  interactive 
questions  and  answers  with  the  person 
conducting  the  training  session. 

(viii)  The  person  conducting  the 
training  shall  be  knowledgeable  in  the 
subject  matter  covered  by  the  elements 
contained  in  the  training  program  as  it 
relates  to  the  workplace  that  the  training 
will  address. 
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lix)  Adoitionai  Iniuai  Training  for 
Employees  in  HIV  and  HBV 
Laboratories  and  Production  Facilities. 
Employees  in  HTV  or  HBV  research 
laboratories  and  HFV  or  HBV  production 
facilities  shall  receive  the  following 
initial  training  in  addition  to  the  above 
training  requirements. 

(A)  Tne  employer  shall  assure  that 
employees  demonstrate  proficiency  in 
standard  microbiological  practices  and 
techniques  and  in  the  practices  and 
operations  specific  to  the  facility  before 
being  allowed  to  work  with  HTV  or  HBV. 

(BJ  The  employer  shall  assure  that 
employees  have  prior  experience  in  the 
handling  of  human  pathogens  or  tissue 
cultures  before  w^orking  with  HIV  or 
HBV. 

(C)  The  employer  shall  provide  a 
training  program  to  employees  who 
have  no  prior  experience  in  handling 
human  pathogens.  Initial  work  activities 
shall  not  include  the  handling  of 
infectious  agents.  A  progression  of  work 
activities  shall  be  assigned  as 
techniques  are  learned  and  proficiency 
is  developed.  The  employer  shall  assure 
that  employees  participate  in  work 
activities  involving  infectious  agents 
only  after  proficiency  has  been 
demonstrated. 

(h)  Becordkeeping — (1)  Medical 
Records  (i)  The  employer  shall 
establish  and  maintain  an  accurate 
record  for  each  employee  with 
occupational  exposure,  in  accordance 
with  29  CFR  1915.1120. 

(ii)  This  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  copy  of  the  employee's  hepatitis 
B  vaccination  status  including  the  dates 
of  all  the  hepatitis  B  vaccinations  and 
any  medical  records  relative  to  the 
employee's  ability  to  receive 
vaccination  as  required  by  paragraph 
(f)(2); 

(C)  A  copy  of  all  results  of 
examinations,  medical  testing,  and 
foilow-up  procedures  as  required  by 
paragraph  (f)(3); 

(D)  The  employer's  copy  of  the 
healthcare  professional's  written 
opinion  as  required  by  paragraph  (f)(5); 
and 

(E)  A  copy  of  the  information 
provided  to  the  healthcare  professional 
as  required  by  paragraphs  (f)(4](ii)(B){C) 
and  (D) 

(iii)  Confiaentiality.  The  employer 
shall  ensure  that  empioyfe  medical 
rwcords  required  by  paragraph  (h)(1)  are: 

(A)  Kept  confidential;  ana 

(B)  Not  disclosed  or  reported  without 
the  employee's  express  written  consent 
to  any  person  wiihin  or  outside  the 
workplace  except  as  required  by  this 
section  or  as  may  be  required  bv  Idw. 


Uv)  The  employer  shall  maintain  the 
records  required  by  paragraph  (h)  for  at 
least  the  duration  of  employment  plus 
30  years  in  accordance  with  29  CFR 
1915.1120. 

(2)  Training  records,  (i)  TrainLng 
records  shall  include  the  following 
information: 

(A)  The  dates  of  the  training  sessions; 

(B)  The  contents  or  a  summary  of  the 
training  sessions; 

(C)  Tne  names  and  qualifications  of 
persons  conducting  the  training;  and 

(D)  The  names  and  job  titles  of  all 
persons  attending  the  training  sessions. 

(ii)  Training  records  shall  ha 
maintained  for  3  years  from  the  date  on 
which  the  training  occurred. 

(3)  Availability,  (i)  The  employer  shall 
ensure  that  all  records  required  to  be 
maintained  by  this  section  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  Employee  training  records 
required  by  this  paragraph  shall  be 
provided  uron  request  for  examination 
and  copyir^  to  i  rnployees,  to  employee 
represent&- :  v>     ;  j  the  Director,  and  to 
the  Assistant  St-r.:etary. 

(iii)  Employee  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
and  copj-ing  to  the  subject  employee,  to 
anyone  having  written  consent  of  the 
subject  employee,  to  the  Director,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1915.1120. 

(4)  Transfer  of  Records,  (i)  The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR 
1915.1120(h). 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  three  months  prior  to  their 
disposal  and  transmit  them  to  the 
Director,  if  required  by  the  Director  to 
do  so,  within  that  three  month  period. 

(i)  Dates— (\)  Effective  date.  The 
standard  shall  become  effective  on 
March  6, 1992. 

(2)  The  Exposure  Control  Plan 
required  by  paragraph  (c)  of  this  section 
shall  be  completed  on  or  before  Mav  5, 
1992. 

(3)  Paragraph  (g)(2)  Information  and 
Training  and  (h)  Recordkeeping  shall 
take  effect  on  or  before  June  4. 1992. 

(4)  Paragraphs  (d)(2)  Engineering  and 
Work  Practice  Controls,  (d)(3)  Personal 
Protective  Equipment,  (dj{4) 
Housekeeping,  (e)  HTV  and  HBV 
Research  Leboratones  and  Production 
Facilities,  [i]  Hepatitis  B  Vaccination 
ai'id  Post-Exposure  Eva^i.ation  and 


Follow-up.  and  (g)  (1)  Labels  and  Signs, 
shall  take  effw-l  lulv  fi   1QQ2 

Vaccine  DecUr. » i ,  f .  n    >'-1  is  n  >  i « i  c,  r^ ) 

I  understand  Uiai  uij«  lu  my  uccupational 
exposure  to  blood  or  other  potentially 
infectious  materials  I  may  be  st  risk  of 
acquiring  hepatitis  B  virus  (HBV)  infection. 
I  have  been  given  the  oppcrtimity  to  be 
vaccinated  with  hepatitis  B  vaccine,  at  no 
charge  to  myself.  However,  I  decline  hepatitis 
B  vaccination  at  this  time.  I  understand  that 
by  declining  this  vaccine,  I  continue  to  be  at 
risk  of  acquiring  hepatitis  B.  a  serious 
disease.  If  in  the  future  1  continue  to  have 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  and  I  want  to 
be  vaccinated  with  hepatitis  B  vaccine,  I  can 
receive  the  vaccination  series  at  no  charge  to 
me. 

(Apporved  by  the  OfRce  of  Management  and 
budget  under  control  number  12T8-01801 

11915.1044     1^-<lit;  x^o  ,>-crioropfopan«. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  occupational 
exposure  to  l,2-dibromo-3- 
chloropropane  (DBCP). 

(2)  'This  section  does  not  apply  to: 
(i)  Exposure  to  DBCP  which  results 
solely  from  the  application  and  use  of 
DBCP  as  a  pesticide;  or 

(ii)  The  storage,  transportation, 
distribution  or  sale  of  DBCP  in  intact 
containers  sealed  in  such  a  manner  as 
to  prevent  exposure  to  DBCP  vapors  or 
liquid,  except  for  the  requirements  of 
paragraphs  (i),  (n)  and  (o)  of  this  section. 

(b)  Definitions.  Authorized  person 
means  any  person  required  by  his  duties 
to  be  present  in  regulated  areas  and 
authorized  to  do  so  by  his  employer,  by 
this  section,  or  by  the  Act.  Authorized 
person  also  includes  any  person 
entering  such  areas  as  a  designated 
representative  of  employees  exercising 
an  opportunity  to  observe  employee 
exposure  monitoring. 

DBCP  means  l,2-dibromo-3- 
chloropropane.  Chemical  Abstracts 
Service  Registry  Number  96-12-fl,  and 
includes  all  forms  of  DBCP. 

Director  means  the  Director,  National 
Institute  for  Occupational  Safety  and 
Health,  U.S.  Department  of  Health  and 
Human  Services,  or  designee. 

Emergency  means  any  occurrence 
such  as.  but  not  limited  to  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  which  may,  or 
does,  result  in  an  unexpected  release  of 
DBCP. 

OSHA  Area  Office  means  the  Area 
Office  of  the  Occupational  Safety  and 
Health  Administration  having 
jurisdiction  over  the  geographic  area 
where  the  affected  workplace  is  located. 

Assistant  Sf  i  r  r*  n  t  ans  the 
Assistant  Sw  rv  h  fa  i  i  ;  -t- 1  >or  for 
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Occupational  Safety  and  Hoalth.  U.S. 
Department  of  Labor,  or  designee. 

(c)  Permissible  exposure  limit — (I) 
Inhalation.  The  employer  shall  assure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  DBCP  in 
excess  of  1  part  DBCP  per  billion  parts 
of  air  (ppb)  a«  an  8-hour  time-weighted 
average. 

(2)  Dermal  and  eye  exposure.  The 
employer  shall  assure  that  no  employee 
is  exposed  to  eye  or  skin  contact  with 
DBCP. 

(d)  Notification  of  use.  Within  ten  (10) 
days  following  the  introduction  of  DBCP 
into  the  workplace,  every  employer  who 
has  a  workplace  where  DBCP  is  present, 
shall  report  the  following  information  to 
the  nearest  OSHA  Area  Office  for  each 
such  workplace; 

(1)  The  address  and  location  of  the       , 
workplace: 

(2)  A  brief  description  of  each  process 
or  operation  which  may  result  in 
employee  exposure  to  DBCP; 

(3)  The  number  of  employees  engaged 
in  each  process  or  operation  who  may 
be  exposed  to  DBCP  and  an  estimate  of 
the  b? ,  It  rxy  and  degree  of  exposure 
that  occurs;  and 

(4)  A  brief  description  of  the 
employe-  3  saf-^y  and  health  program  as 
it  relates  to  in   tation  of  employee 
exposure  to  DBCP. 

(e)  Regulated  areas,  ft)  The  employer 
shall  establish,  wiihin  each  place  of 
emplovTTient,  regulated  areas  wherever 
DBiZP  r-'-ce-tr-tions  are  in  excess  of 
'r-'  c-rT.  ,^;'^  ►'  exposure  limit. 

(2)  The  etrp    yer  shall  limit  access  to 
reeulated  artia^  to  authorized  persons. 

(0  Exposure  monitoring — (IJ  General. 
(i)  Determinations  of  airborne  exposure 
levels  shall  be  made  from  air  samples 
tt  a'  '-•  rac't'-.b.TtalJve  of  each 
e ^. u ; o . ^:  s  f  xposura  to  DBCP  over  an  8- 

UU  For  the  purposes  of  hi?  r  iragraph. 
employee  expos'ore  Is  thai  exposure 
which  would  occur  if  the  employee 
vv-re  -  ot  u=iir.r  a  respirator. 

[I:  .Tfi  1.  i  a  h  employer  who  has  a 
:  -i  o    i  err  jT ,    .ment  in  which  DBCP  is 
;  ■"  -tT.  ,  <;  r,  -, .    n  on  iter  each  workplace 
i ; '  .v')-it  (,;■  ration  to  accurately 
::--5  :  r^  'he  a;rbome  conoentrations 

". :    r  '    which  employees  may  be 
exp'  <-^'i 

(3i  Frequency,  (i)  If  the  monitoring 
rwquired  by  this  section  reveals 
employee  exposures  to  be  below  the 
permissible  exposure  limit,  the 
employer  shall  repeat  these 
measurements  at  least  quarterly. 

(ii)  If  the  monitoring  required  by  this 
section  reveals  employee  exposures  to 
be  in  excess  of  the  pormissiblp  exposure 
limit,  th..!  smplr.'vvr  sna.i  't-pea*  these 
measurer^n's  fo-  each  such  employee 


at  least  monthly.  The  employer  shall 
continue  monthly  monitoring  until  at 
least  two  consecutive  measurements, 
taken  at  least  seven  (7)  days  apart,  are 
below  tlie  permissible  exposure  limit. 
Thereafter  the  employer  shall  monitor  at 
least  quarterly. 

(4}  Additional.  Whenever  there  has 
been  a  production,  process,  control,  or 
personnel  change  which  may  result  in 
any  new  or  additional  exposure  to 
DBCP,  or  whenever  the  employer  baa 
any  reason  to  suspect  new  or  additional 
exposures  to  DBCP,  the  employer  shell 
monitor  the  employees  potentially 
affected  by  such  change  for  the  purpvose 
of  redetermining  their  exposure. 

(5)  Employee  notification,  (i)  Within 
five  (5)  working  days  after  the  receipt  of 
monitoring  results,  the  employer  shall 
notify  each  employee  in  writing  of  the 
measurements  which  represent  the 
employee's  exposure. 

(li)  Whenever  the  result*  indicate  that 
employee  exposure  exceeds  the 
permissible  exposure  limit,  the 
employer  shall  include  in  the  written 
notice  a  statement  that  the  permissible 
exposure  Umit  was  exceeded  and  a 
description  of  the  corrective  action 
being  taken  to  reduce  exposure  to  or 
below  the  permissible  exposure  limit. 

(6)  Accuracy  of  measurement.  The 
employer  shall  use  a  method  of 
measurement  which  has  an  accuracy,  to 
a  confidence  level  of  95  percent,  of  not 
less  than  plus  or  minus  25  percent  for 
concentrations  of  DBCP  at  or  above  the 
permissible  exposure  limit. 

(g)  Methods  of  compliance — (1) 
Priority  of  compliance  methods.  The 
employer  shall  institute  engineering  and 
work  practice  controls  to  reduce  and 
maintain  employee  exposures  to  DBCP 
at  or  below  the  permissible  exposure 
limit,  except  to  the  extent  that  the 
employer  estabUshes  that  such  controls 
are  not  feasible.  Where  feasible 
engineering  and  work  practice  controls 
are  not  suf^dent  to  reduce  employee 
exposures  to  within  the  permissible 
exposure  limit,  the  employer  shall 
nonetheless  use  them  to  reduce 
exposures  to  the  lowest  level  arh;pv«-hi«> 
by  these  controls,  and  shall  =>!p|  it^n  >^:  ' 
them  by  use  of  re.spiratory  p'l      v 

(2)  Compliance  program.  [    T :  ^ 
employer  shall  establish  and  implement 
a  written  program  to  reduce  employee 
exposures  to  DBCPI0  or  below  the 
permissible  exposure  limit  solely  by 
means  of  engineering  and  work  practice 
controls  as  required  by  paragrapn  {g)(l) 
of  this  section. 

(ii)  The  written  program  shall  include 
a  detailed  schedule  for  development 
and  implementation  of  the  epai'it>*»r!ri; 
and  work  practice  controls.  Tri'se  p  firs 
shall  be  revised  at  least  every  six 


months  to  reflect  the  current  status  of 
the  program. 

(iii)  Written  plans  for  these 
compUance  programs  »hali  ha  submitted 
upon  request  to  the  Assistar.t  Secretary 
and  the  Director,  and  shall  '">e  available 
at  the  worksite  for  examin«tion  and 
copying  by  the  Assistant  Secretd>ry,  the 
Director,  and  any  affected  employee  or 
designated  representative  of  employees. 

(iv)  The  employer  shall  institute  and 
maintain  at  least  the  controls  described 
in  his  most  recent  written  compliance 
program. 

(h)  Bespirators — (1)  General.  Where 
respiratory  protection  is  required  under 
this  section,  the  employer  shall  select, 
provide  and  assure  the  proper  use  of 
respirators.  Respirators  shall  be  used  in 
the  following  circumstances: 

(i)  During  the  period  necessary  to 
install  or  implement  feasible 
engineering  and  work  practice  coiitrols; 
or 

(ii)  During  maintenance  and  repair 
activities  in  which  engineering  and 
work  practice  controls  are  not  feasible; 
or 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  permissible  exposure 
limit;  or 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 
section,  tlie  employer  shall  select  and 
provide,  at  no  cost  to  the  employee,  the 
appropriate  respirator  from  Table  1 
below  and  shall  assure  that  the 
employee  uses  the  respirator  provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those  approved 
by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  under  the  provisions  of  30  CFR 
Part  11. 


Ta 


ttLt     i- 


Protection 


A!-'t.C"'''fl  coo- 

Respirator  type 

0'  to;. 6 

a.  Lass  tr^cir'  or 

('■)  Any  supplied-air  res- 

e-q.3'  to  10  ppb. 

prat-^r  or 

vi    a-  -  soil-contained 

breatiiiDg  apparatus. 

(b)  Less  than  or 

(1)  Any  supplied-air  res- 

equ^ to  50  ppt. 

pirator  with  fi.*;  "^  ° 

piece,  helmet,  ^' 

Nxxi,  or 

(2)  any  seif -contained 

braathing  ai;'pa'at_s 

wr-  "ut'  'acec'itica 
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Table  '-Respiratory  Protection 
FOR  DBCP— Continued 


Airtxxne  con- 
centration of 
DBCP  Of  condftton 
of  usa 


(c)  Less  than  or 
equal  to  1.000 
ppb. 


(0;  ^6SS  ut&Ti  Of 

equal  to  2.000 
ppb. 


(e)  Greater  than 
2.000  ppbor 

ft"*','  5--i  es 
-_*  "  :>^'  ^'^ 
known  con- 
centrations. 


Respirator  type 


(f)  Firefighting 


(1)  A  Type  C  supplied-alr 
respirator  operated  In 
pressure-demand  or 
6ther  poeitive  pressure 
Of  continuous  ftow 
mode. 

(1)  A  Type  C  supplied-air 
respirator  with  full 
facepiece  operated  In 
pressure-deniand  or 
other  positive  pressure 
rrvxle,  or  with  full  face- 
piece,  heiniet,  or  hood 
operated  In  continuous 
f»ow  mode. 

(1)  A  combination  res- 
pirator which  includes 
a  Type  C  supplisd-atr 

esplratof  with  full 
fac6p<6ce  operated  in 
pressure-demand  or 
other  positive  pressure 
or  continuous  flow 
rrxxle  arxl  an  auxiliary 
»ert-contair>ed  breattv 
mg  apparatus  oper- 
ated in  pressure-de- 
mand or  pos4tive  pres- 
sure mode:  or 

(2)  8  self-contained 
t)reatrvir.g  apparatus 
with  *\jH  facspiece  op- 
erated in  pressure-de- 
vn&nti  or  Other  positive 
pressure  mode. 

(1)  A  S-? "  r  v-tained 
b'-^r-     ,  acparatus 
~  '"  '  s-\  facepiece  op- 
-;-■■■:  m  pressure-de- 
mand Of  other  positive 
pressure  mode. 


(3)  Respirator  progrom.  (i)  The 
employer  shall  institute  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b),  (d).  (e).  and  (Q, 

(ii)  Employees  who  wear  respirators 
shall  be  allowed  to  wash  their  faces  and 
respirator  facepieces  as  needed  to 
prevent  potential  skin  irritation 
associated  with  respirator  use. 

(i)  Emergency  situations — (1)  Written 
plans,  (i)  A  wTitten  plan  for  emergency 
situations  shall  be  developed  for  each 
workplace  in  which  DBCP  is  present. 

(ii)  Appropriate  portions  of  the  plan 
shall  be  implemented  in  the  event  of  an 
emergency. 

(2)  Employees  engaged  in  correcting 
emergency  conditions  shall  be  equipped 
as  required  in  parap-aphs  [h]  and  (j)  of 
this  section  until  the  emergency  is 
abated. 

(3)  Evacuation.  Employees  no* 
engaged  in  correcting  the  emergency 


shall  be  removed  and  restricted  from  tlie 
area  and  normal  operations  in  the 
affected  area  shall  not  be  resumed  until 
the  emergency  is  abated. 

(4)  Alerting  employees.  Where  there  is 
a  possibihty  of  employee  exposure  to 
DBCP  due  to  the  occurrence  of  an 
emergency,  a  general  alarm  shall  be 
installed  and  maintained  to  promptly 
alert  employees  of  such  occiirrences. 

(5)  Medical  surveillance.  For  any 
employee  exposed  to  DBCP  in  an 
emergency  situation,  the  employer  shall 
provide  medical  surveillance  in 
accordance  with  paragraph  (m)(6)  of  this 
section. 

(6)  Exposure  monitoring,  (i)  Following 
an  emergency,  the  employer  shall 
conduct  monitoring  whici  complies 
with  paragraph  (f)  of  this  section. 

(ii)  In  workplaces  not  normally 
subject  to  periodic  monitoring,  the 
employer  may  terminate  monitoring 
when  two  consecutive  measurements " 
indicate  exposures  below  the 
permissible  exposure  limit. 

(j)  Protective  clothing  and 
equipments — (1)  Provision  and  use. 
Where  there  is  any  possibility  of  eye  or 
dermal  contact  with  liquid  or  solid 
DBCP,  the  employer  shall  provide,  at  no 
cost  to  the  employee,  and  assure  that  the 
employee  wears  impermeable  protective 
clothing  and  equipment  to  protect  the 
area  of  the  body  which  may  come  in 
contact  with  DBCP.  Eye  and  face 
protection  shall  meet  the  requirements 
of  §1910.133  of  this  title. 

(2)  Removal  and  storage,  (i)  The 
employer  shall  assure  that  employees 
remove  DBCP  contaminated  work 
clothing  only  in  change  rooms  provided 
in  accordance  with  paragraph  (1)  (1)  of 
this  section. 

(ii)  The  employer  shall  assure  that 
employees  promptly  remove  any 
protective  clothing  and  equipment 
which  becomes  contaminateid  with 
DBCP-containing  liquids  and  solids. 
This  clothing  shall  not  be  rewom  until 
the  DBCP  has  been  removed  from  the 
clothing  or  equipment. 

(iii)  Tne  employer  shall  assure  that  no 
employee  takes  DBCP  contaminated 
protective  devices  and  work  clothing 
out  of  the  change  room,  except  those 
employees  authorized  to  do  so  for  the 
purpose  of  laundering,  maintenance,  of 
disposal. 

(iv)  DBCP-contaminated  protective 
devices  and  work  clothing  shall  be 
placed  and  stored  in  closed  containers 
which  prevent  dispersion  of  the  DBCP 
outside  the  container. 

(v)  Containers  of  DBCP  contaminated 
protective  devices  or  work  clothing 
which  are  to  be  taken  out  of  change 
rooms  or  the  workplace  for  cleaning, 
maintenance  or  disposal,  shall  bear 


labels  in  accordance  with  paragraph 
(o)(3)  of  this  section. 

(3)  Cleaning  and  replacement,  (i)  The 
employer  shall  clean,  launder,  repair,  or 
replace  protective  clothing  and 
equipment  required  by  this  paragraph  to 
maintain  their  effectiveness.  The 
employer  shall  provide  dean  protective 
clothing  and  equipment  at  least  daily  to 
each  affected  employee. 

(ii)  The  employer  shall  inform  any 
person  who  launders  or  clean  DBCP- 
contaminated  protective  clothing  or 
equipment  of  the  potentially  harmful 
effects  of  exposure  to  DBCP. 

(iii)  The  employer  shall  prohibit  the 
removal  of  DBCP  from  protective 
clothing  and  equipment  by  blowing  or 
shaking. 

(k)  Housekeeping — (1)  Surfaces,  (i) 
All  workplace  surfaces  shall  be 
maintained  free  of  visible 
accumulations  of  DBCP. 

(ii)  Dry  sweeping  and  the  use  of 
compressed  air  for  the  cleaning  of  floors 
and  other  surfaces  is  prohibited  where 
DBCP  dusts  or  liquids  are  present. 

(iii)  Where  vacuuming  methods  are 
selected  to  clean  floors  and  other 
surfaces,  either  portable  units  or  a 
permanent  system  may  be  used. 

(A)  If  a  portable  unit  is  selected,  the 
exhaust  shall  be  attached  to  the  general 
workplace  exhaust  ventilation  system  or 
collected  within  the  vacuum  unit, 
equipped  with  high  efficiency  filters  or 
other  appropriate  means  of  contaminant 
removal,  so  that  DBCP  is  not 
reintroduced  into  the  workplace  air;  and 

(B)  Portable  vacuum  units  used  to 
collect  DBCP  may  not  be  used  for  other 
cleaning  purposes  and  shall  be  labeled 
as  prescribed  by  paragraph  (o)(3)  of  this 
section. 

(iv)  Cleaning  of  floors  and  other 
surfaces  contaminated  with  DBCP- 
containing  dusts  shall  not  be  performed 
by  washing  down  with  a  hose,  unless  a 
fine  spray  has  first  been  laid  down. 

(2)  Liquids.  Where  DBCP  is  present  in 
a  liquid  form,  or  as  a  resultant  vapor,  all 
containers  or  vessels  containing  DBCP 
shall  be  enclosed  to  the  maximum 
extent  feasible  and  tightly  covered  when 
not  in  use. 

(3)  Waste  disposal.  DBCP  waste  scrap, 
debris,  containers  or  equipment,  shall 
be  disposed  of  in  sealed  bags  or  other 
closed  containers  which  prevent 
dispersion  of  DBCP  outside  the 
container. 

(1)  Hygiene  facilities  and  practices — 
(1)  Change  rooms.  The  employer  shall 
provide  clean  change  rooms  equipped 
with  storage  facilities  for  street  clothes 
and  separate  storage  facilities  for 
protective  clothing  and  equipment 
whenever  employees  are  reouired  to 
wear  protective  clothing  and  equipment 
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in  au..ordaxic8  with  paragraphs  (h)  and 
(;)  of  this  section 

[2]  S^oi"T'^  ['.]  Tht;  enipiover  shall 
assun^  that  emp'oye«s  working  in  the 
n^'i-^l.ft'^d  area  shower  a*  the  end  of  the 
work  shift 

(i:!  T'he  e~;i!':'v«r  >h.i:l  a>?\ire  that 
(-"■pi.;v»«s  wr.'T^e  skin  b^^'romes 
c^utam.r.atad  wiiti  DBCP-':ori*fiining 
liquids  or  5:)lids  imr.;n(i:A*-:  v  w-ish  or 
shower  to  remove  a"\  DBC'P  from  the 
skin. 

(iii;  The  errpi  )yer  shall  provide 
showHr  faiiuues  in  accordant*  with  29 
CFR191C  141(d){3). 

(3)  Lunchroonxs.  The  employer  shall 
provide  lunchroom  facilities  which 
have  a  temperature  controlled,  positive 
pressure,  filtered  air  supply,  and  which 
are  readiiy  ac^ssible  to  employees 
working  in  rv«i..',a"Bd  a-^as. 

(4)  Lavatonei  [i,  7  ha  employer  shall 
assure  that  employees  working  in  the 
regulated  area  remove  protective 
clothing  ar.d  w  ash  their  hands  and  face 
prior  to  ea'.nc 

(ii)  The  employer  shall  provide  a 
sufficient  number  of  lavatory  facilities 
which  comply  with  29  CFR  1910.141(d) 
{l)and{2). 

(5)  Prohibition  of  activities  in 
rfguhted  areas.  The  employer  shall 
assure  that,  in  regulated  areas,  food  or 
beverages  are  not  present  or  consumed, 
smoking  products  and  implements  are 
not  present  or  used,  and  cosmetics  are 
not  preswit  or  applied. 

(m)  Medical  surveillance — (1) 
General,  (i)  The  employer  shall  make 
available  a  medical  surveillance 
program  for  employees  who  work  in 
regulated  ar^^    «.r  i  employees  who  are 
subjected  to  CDCF  exposures  in  an 
emergency  situation. 

(ii)  All  medical  examinations  and 
procedures  shall  be  performed  by  or 
under  the  supervision  of  a  licensed 
physician,  aiid  shall  be  provided 
without  cost  to  the  employee. 

(2)  Frequency  and  content.  At  the 
time  of  initial  assignment,  and  annually 
thereafter,  the  employer  shall  provide  a 
medical  examination  for  employees  who 
work  in  regulated  areas,  which  includes 
at  least  the  following: 

(i)  A  medical  and  occupational 
history  including  reproductive  history. 

(ii)  A  physical  examination,  including 
exam.ination  of  the  genito-urinary  tract, 
testicle  size  and  body  habitus,  including 
a  determination  of  sperm  count. 

(iii)  A  serum  specimen  shall  be 
obtained  and  the  following 
determinations  made  by 
radioimmunoassay  techniques  utilizing 
National  Institutes  of  Health  (NIH) 
speciEc  antigen  or  one  of  equivalent 
sensitivity: 


UMI 


(A)  Serum  follicle  slim'iiatins 
hormone  (FSH); 

(B)  Serum  luteinizing  hormone  (LH): 
and 

(C)  Serum  total  estrogen  (females), 
(iv)  Any  other  tests  deerped 

appropriate  by  the  examr..r.,  p  .vsi  jar. 

(3)  Additional  examination s  i   :   -* 
employee  for  any  reason  devei  .ps  i>ig:;s 
or  symptoms  commonly  aascciated  with 
exposure  to  DBCP,  the  employer  shall 
provide  the  employee  with  a  medical 
examination  which  shall  include  iho»e 
elements  considered  appropriate  by  tl^ie 
examining  physician. 

(4)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  regulation  and  its 
appendices; 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(iii)  The  level  of  DBCP  to  which  the 
employee  is  exposed;  and 

(iv)  A  description  of  any  personal 
protective  equipment  used  or  to  be 
used. 

(5)  Physician's  written  opinion,  (i)  For 
each  examination  under  this  section,  the 
employer  shall  obtain  and  provide  the 
employee  with  a  written  opinion  from 
the  examining  physician  which  shall 
include: 

(A)  The  results  of  the  medical  tests 
performed; 

(B)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  condition  which  would  place 
the  employee  at  an  increased  risk  of 
material  impairment  of  health  from 
exposure  to  DBCP;  and 

(C)  Any  recommended  limitations 
upon  the  employee's  exposure  to  DBCP 
or  upon  the  use  of  protective  clothing 
and  equipment  such  as  respirators. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  reveal  in  the  written 
opinion  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure. 

(6)  Emergency  situations.  If  the 
employee  is  exposed  to  DBCP  in  an 
emergency  situation,  the  employer  shall 
provide  the  employee  with  a  sperm 
count  test  as  soon  as  practicable,  or,  if 
the  employee  has  been  vasectionized  or 
is  unable  to  produce  a  semen  specimen, 
the  hormone  tests  contained  in 
paragraph  (m)(2)(iii)  of  this  section.  The 
employer  shall  provide  these  same  tests 
three  months  later. 

(n)  Employee  information  and 
training— [l]  Training  program,  (i)  The 
employer  shall  institute  a  training 
program  for  all  employees  who  may  be 
exposed  to  DBCP  and  shall  assure  their 
participation  in  such  training  program. 


(ii)  The  e.Tip'.oyer  shall  assure  that 
each  employee  is  informed  of  the 
fcliowmg 

f  A;  The  information  contained  in 
.appendix  A; 

(B)  The  quantity,  location,  manner  of 
use,  release  or  storage  of  DBCP  and  the 
specific  nature  of  operations  which 
could  result  in  exposure  to  DBCP  as 
weli  as  any  necessary  protective  steps; 

(C)  The  purpose,  proper  use,  and 
limitations  of  respirators; 

(D)  The  purpose  and  description  of 
the  medical  surveillance  prog.ram 
required  by  paragraph  (m)  of  this 
section;  and 

(E)  A  review  of  this  standard, 
including  appendices. 

(2)  Access  to  training  materials,  (i) 
The  employer  shall  make  a  copy  of  this 
standard  and  its  appendices  readily 
available  to  all  affected  employees. 

(ii)  The  employer  shall  provide,  upon 
request,  all  materials  relating  to  the 
employee  information  and  training 
program  to  the  Assistant  Secretary  and 
the  Director. 

(o)  Signs  and  labels — (1)  General,  (i) 
The  employer  may  use  labels  or  signs 
required  by  other  statutes,  regulations, 
or  ordinances  in  addition  to  or  in 
combination  with,  signs  and  labels 
required  by  this  paragraph. 

(ii)  The  employer  shall  assure  that  no 
statement  appears  on  or  near  any  sign  or 
label  required  by  this  paragraph  which 
contradicts  or  detracts  from  the  required 
sign  or  label. 

(2)  Signs,  (i)  The  employer  shall  post 
signs  to  clearly  indicate  all  regulated 
areas.  These  signs  shall  bear  the  legend: 

DANGER 
1 .2-Dtt.-omo-3-chloropropane 

(Insert  appropriate  trade  or  common  names  I 

CANCER  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATOR  REQUIRED 

(3)  Labels,  (i)  The  employer  shall 
assure  that  precautionary  labels  are 
affixed  to  all  containers  of  DBCP  and  of 
products  containing  DBCP  in  the 
workplace,  and  that  the  labels  remain 
affixed  when  the  DBCP  or  products 
containing  DBCP  are  sold,  distributed, 
or  otherwise  leave  the  employer's 
workplace.  Where  DBCP  or  products 
containing  DBCP  are  sold,  distributed  or 
otherwise  leave  the  employer's 
workplace  bearing  appropriate  labels 
required  by  EPA  under  the  regulations 
in  40  CFR  part  162.  the  labels  required 
by  this  paragraph  need  not  be  affixed. 

(ii)  The  employer  shall  assure  that  the 
precautionary  labels  required  by  this 
paragraph  are  readily  visible  and 
legible.  The  labels  shall  bear  the 
following  legend: 
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DANGER 

1 .2-Dibromo-3<htorop«>parie 

CANCER  HAZARD 

(p)  Fecordkeeping — (1)  Exposure 
monitoring,  (i)  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  monitoring  required  by 
paragraph  (f)  of  this  section. 

(ii)  This  record  shell  include: 

(A)  The  dates,  number,  duration  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the  sampling 
procedure  used  to  determine 
representative  employee  exposure; 

^B]  A  description  ot  the  sampling  and 
anaiytical  methods  ussd; 

(C)  Type  of  respiratory  protective 
devices  worn,  if  any;  and 

(D)  Name,  social  security  number,  and 
job  classification  of  the  employee 
monitored  and  of  all  other  employees 
whose  exposure  the  measurement  is 
intended  to  represent. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  40  years  or  the 
duration  of  employment  plus  20  years, 
whichever  is  longer. 

(2)  Medico}  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  required 
by  paragraph  (m)  of  this  section. 

(li)  This  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  copy  of  the  physician's  written 
opinion; 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  DBCP; 

(D)  A  copy  of  the  information   " 
provided  the  physician  as  required  by 
paragraphs  (m)(4)(ii)  through  (m)(4)(iv) 
cf  this  section;  and 

(E)  A  copy  of  the  employee's  medical 
and  work  history. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  40  years  or  the 
duration  of  emplo)MT]ent  plus  20  years, 
whichever  is  longer. 

(3)  Availability,  (i)  The  employer  shsll 
assure  that  all  records  required  to  be 
maintained  by  this  section  be  made 
available  upon  request  to  the  Assistant 
Secretary  and  the  D.Tector  for 
examination  and  copying. 

(ii)  Employee  exposure  monitoring 
records  and  employee  medical  records 
required  by  this  peregraph  shell  be 
provided  upon  request  to  employees, 
designated  representatives,  and  the 
Assistant  Secretary  in  accordance  with 
29  CFR  1915.1120  (a)  through  (e)  and  (g) 
throudi  (i). 

(4)  Transfer  of  records,  (i)  If  the 
employer  ceases  to  do  business,  the 
successor  employer  shall  receive  and 
retain  all  records  required  to  be 
maintained  by  paragraph  (p)  of  this 
section  for  the  prescribed  period. 


U!j  if  Ui9  employer  ceases  to  ao 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  transmit  these  records  by 
mail  to  the  Director. 

(iii)  At  the  expiration  of  the  retention 
period  for  the  records  required  to  be 
maintained  under  paragraph  (p)  of  this 
section,  the  employer  shall  transmit 
these  records  by  miail  to  the  Director. 

(iv)  The  employer  shall  also  comply 
with  any  additional  requirements 
involving  transfer  of  records  set  forth  in 
29  CFR  1915.1120(h). 

(q)  Observation  of  monitoring — (1) 
Employee  ohsen-ation.  The  employer 
shall  provide  affi»cted  employees,  or 
their  designated  representatives,  with  an 
opportunity  to  observe  any  monitoring 
cf  employee  exposure  to  DBCP  required 
by  this  section. 

(2)  Obsen'ction  procedures,  (i) 
Whenever  observation  of  the  measuring 
or  monitoring  of  employee  exposure  to 
DBCP  requires  entry  into  an  area  where 
the  use  of  protective  clothing  or 
equipment  is  required,  the  employer 
shall  provide  the  observer  with  personal 
protective  clothing  or  equipment 
required  to  be  worn  by  employees 
working  in  the  area,  assure  the  use  of 
such  clothing  and  equipment,  and 
require  the  obser\'er  to  comply  with  all 
other  applicable  safety  and  health 
procedures. 

(ii)  Without  interfering  with  the 
monitoring  or  measurement,  observers 
shall  be  entitled  to: 

(A)  Receive  an  explanation  of  the 
measurement  procedures; 

(B)  Observe  all  steps  related  to  the 
measurement  of  airborne  concentrations 
of  DBCP  performed  at  the  place  of 
exposure;  and 

(C)  Record  the  results  obtained, 
(r)  Appendices.  The  information 

contained  in  the  appendices  is  not 

intended,  by  itself,  to  create  any 

additional  obligations  not  otherwise 

imposed  or  to  detract  from  any  existing 

obligation. 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  121S-0101) 

Appradix  A  to  S  191S.ie44— Sabstance 
Safety  Data  Sheet  For  DBCP 

/.  Substance  Identification 

A.  Synonyms  and  trades  names:  DBCP; 
Dibromochloropropane;  Fumazone  (Dow 
Chemical  Company  TM);  Nemafume; 
Nemagon  (Shell  Chemical  Co.  TM);  Nemaset; 
BBC  12;  and  OS  1879. 

B.  Permissible  exposu'*: 

1.  Airborne.  1  part  DBCP  vepor  per  billion 
parts  of  air  (t  ppb);  time-weighted  average 
(TWA)  for  an  8-hour  workday. 

2.  Dermal.  Eye  contact  and  skin  contact 
with  DBCP  are  prohibited. 


DBCP  is  a  dense  yellow  or  air  with 

a  pungent  odor.  It  may  also  appear  ic 
granular  form,  or  blended  in  varying 
concentrations  with  other  liquids. 
D  Uiet:  DBCP  is  used  lo  control 
nematodes,  very  amall  worm-like  plant 
parasites,  on  crops  including  cotton, 
soybeans,  frulU,  nuts,  vegetables  and 
ornamentals. 

n.  Health  Hazard  Data 

A.  Routes  of  entry:  Employees  may  be 
exposed: 

1.  Through  inhalation  (breathing); 

2.  Through  ingestion  (swallowing); 

3.  Skin  contact:  and 

4.  Eye  contact. 

B.  Effects  of  exposure: 

1.  Acute  exposure.  DBCP  may  cause 
drowsiness,  irritation  of  the  eyes,  nose,  throat 
and  skin,  nausea  and  vomiting.  In  addition, 
overexposure  may  cause  damage  to  the  limgs, 
liver  or  kidneys. 

2.  Chronic  exposure.  Prolonged  or  repeated 
exposure  to  DBCP  has  been  shown  to  cause 
sterility  in  humans,  it  also  has  been  shown 
to  produce  cancer  and  sterility  in  laboratory 
animals  and  has  been  determined  to 
constitute  an  increased  risk  of  cancer  in  man 

3.  Reporting  Signs  and  Symptoms.  If  you 
develop  any  of  the  above  signs  or  symptoms 
that  you  think  are  caused  by  exposure  to 
DBCP.  you  should  inform  your  employer. 

in.  Emergency  First  Aid  Procedures 

A.  Eye  exposure.  If  DBCP  liquid  or  duct 
containing  DBCP  gets  into  your  eyes,  wash 
your  eyes  immediately  with  large  amounts  of 
water,  hfting  the  lower  and  upper  lids 
occasionally.  Cet  medical  attention 
immediately.  Contact  lenses  should  not  be 
worn  when  working  with  DBCP. 

B  Skin  exposure.  If  DBCP  liquids  or  dusts 
containing  DBCP  get  on  your  skm. 
immediately  wash  using  soap  or  mild 
detergent  and  water.  If  DBCP  liquids  or  dusts 
containing  DBCP  penetrate  through  your 
clothing,  remove  the  clothing  immediately 
and  wash.  If  irritation  is  present  after 
washing  get  medical  attention. 

C  Breathing.  If  you  or  any  pei^ou  b.-eathe 
in  large  amounts  of  DBCP,  move  the  exposed 
person  to  fresh  air  at  once.  If  breathing  has 
stopped,  perform  artificial  respiration.  Do  n'-t 
use  mo^jth-to-mouth.  Keep  the  affected 
person  warm  and  at  rest.  Get  medical 
attention  as  soon  as  possible. 

D.  Swallowing.  VVhen  DBCP  has  been 
swallowed  and  the  person  is  conscious,  give 
the  person  large  amounts  of  water 
immediately.  After  the  water  has  been 
swallowed,  tr>'  to  get  the  person  to  vomit  by 
having  him  touch  the  back  of  his  throat  with 
his  finger.  Do  not  make  an  unconscious 
person  vomit.  Get  medical  attention 
immediately. 

E.  Rescue.  Notify  someone.  Put  into  effect 
the  established  emergency  rescue  procedures. 
Know  the  locations  of  the  emergency  rescue 
equipment  before  the  need  arises. 

A'.  Bespirators  and  Protective  Oothing 

A.  Bespirators.  You  may  be  required  to 
wear  a  respirator  in  emergencies  and  while 
your  employer  is  In  the  process  of  reducii:g 
DBCP  exposures  through  engineering 
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rDr.fycls  If  rfsp.ioii-rs  are  worn,  they  must 
hiv^  a  National  Institute  for  Occupational 
SdfM^^■  and  Health  (NIOSH^  irpTOval  label 

' ;   ler  respirators  may  ". r  =  =>.  Bureau  of 
N'.-.'s  *  c:-  ^val  label).  For  effective 

-  >^(  •or.  5  respirator  must  fit  your  face  and 
"■'ad  snugiy.  The  respirator  should  not  be 

vis-^nsd  or  removed  in  work  siftjations 
v.-   -a  ts  use  Is  required.  DBCP  does  not 
-1.6  a  ^.letectabie  odor  except  at  1.000  times 

;  :::ore  above  the  permissible  exposure 

.  :.;t.  if  you  can  smell  DBCP  while  wearing 
a  e^pirator,  the  respirator  Is  not  working 
'    r~dly.  go  Lmmedia'ely  to  firesh  air.  If  you 
p  i^-^rience  difficulty  breathing  while  wearing 
a  r*?spirator,  tell  your  employer. 

B.  PrcfectjVe  clothing.  When  working  with 
DBCP  you  must  wear  for  your  protection 
impenneable  work  clothing  provided  by  your 
employer.  (Standard  rubber  and  neoprene 
protective  clothing  do  not  offer  adequate 
p;t)tection). 

Db' T  must  never  be  allowed  to  remain  on 
•"•;  Si  n  Cloth'P.g  and  shoes  must  not  be 
a; lowed  to  become  contaminated  with  DBCP, 
and  if  they  do,  they  must  be  promptly 
removed  and  not  worn  again  until 
cnn-p!e*«!v  fr»e  of  DBCP.  Turn  in 

:h':t-;  ^o  j.e  clothing  that  has  developed 
.•  'ij  f.;r  repau' or  replacement. 

,  i .-  protection.  You  must  wear  splash- 
proof  safety  goggles  where  there  is  any 
possibility  of  DBCP  liquid  or  dust  contacting 
your  eyes. 

V.  Precautions  for  Safe  Use,  Handling,  and 

Stores^ 

*   DBCPmust  be  stored  in  tightly  closed 

:ri;r.->rs  In  a  cool,  well-ventilated  area. 

5  !f  ■>:..-  work  clothing  may  have  become 
conlaminated  with  DBCP,  or  liquids  or  dusts 
containing  DBCP,  you  must  change  into 
uncontaminated  clothing  before  leeving  the 
work  premises. 

C  You  must  promptly  remove  any 
protective  clothing  that  becomes 
contaminated  with  DBCP.  This  clothing  must 
not  be  rewom  until  the  DBCP  is  removed 
from  the  clothing. 

D  !*■  vour  skin  becomes  contaminated  with 
.  3'  ■?  >ou  must  immediately  and  thoroughly 
wash  or  shower  with  soap  or  mild  detergent 
and  water  to  remove  any  DBCP  from  your 
skin. 

E.  You  must  not  keep  food,  beverages, 
cosmetics,  or  smoking  materials,  nor  eat  or 
smoke,  in  regulated  areas. 

F.  If  you  work  in  a  regulated  area,  you  must 
wash  your  hands  thoroughly  with  soap  or 
mild  detergent  and  water,  before  eating, 
smoking  or  using  toilet  facilities. 

G.  If  you  work  in  a  regulated  area,  you 
must  remove  any  protective  equipment  or 
clothing  before  leaving  the  regulated  area. 

H  Ask  your  supervisor  where  DBCP  is 
used  in  your  work  area  and  for  any 
additional  safety  and  health  rules. 

V7.  Access  to  Information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  Substance  Safety  Data  Sheet  for  DBCP. 
In  addition,  your  employer  must  instruct  you 
in  the  safe  use  of  DBCP,  emergency 
procedures,  and  the  correct  use  of  protective 
equipment. 


B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  DBCP.  You 
or  your  representative  have  the  right  to 
observe  employee  exposure  measurements 
and  to  record  the  result  obtained.  Your 
employer  is  required  to  inform  you  of  your 
exposure.  If  your  employer  determines  that 
you  are  being  overexp)osed.  he  is  required  to 
inform  you  of  the  actions  which  are  being 
taken  to  reduce  your  exposure. 

C  Your  employer  is  required  to  keep 
records  of  your  exposure  and  medical 
examinations.  Your  employer  is  required  to 
keep  exposure  and  medical  data  for  at  least 
40  years  or  the  duration  of  your  employment 
plus  20  years,  whichever  is  longar. 

D.  Your  employer  is  required  to  release 
exposure  and  medical  records  to  you,  your 
physician,  or  other  individual  designated  by 
you  upon  your  written  request. 

Appendix  B  to  il915.1(H4 — '^vn«  «nce 
Technical  GuidelioM  for  U&*..i' 

I.  Physical  and  Chemical  Data 

A.  Substance  Identification 

1.  Synonyms:  1 ,2-dibromo-3- 
chloropropane;  DBCP,  Fumazone: 
Nemafume;  Nemagon;  Nemaset;  BBC  12;  OS 
1879.  DBCP  is  also  included  in  agricultural 
pesticides  and  fumigants  which  include  the 
phrase  "Nema "  in  their  name. 

2.  Formula:  CjHsBrj  Cl. 

3.  Molecular  Weight:  236. 

B.  Physical  Data: 

1.  Boiling  point  (760  mm  HG):  195    C  (383 
F) 

2.  Specific  gravity  (water=l):  2.093. 

3.  Vapor  density  (air»l  at  boiling  point  of 
DBCP):  Data  not  available. 

4.  Melting  point:  6C  (43    F). 

5.  Vapor  pressure  at  20C  (68    F);  0.8  mm 

Hg 

6.  Solubility  in  water:  1000  ppm. 

7.  Evaporation  rate  (Butyl  Acetate=l):  very 
much  less  than  1. 

8.  Appearance  and  odor  Dense  yellow  or 
amber  liquid  with  a  pungent  odor  at  high 
concentrations.  Any  detectable  odor  of  DBCP 
indicates  overexposure. 

n  Fire  Explosion  and  Reactivity  Hazard  Data 

A.  Fire 

1.  Flash  point:  170    F(77    C) 

2.  Autoignition  temperature:  Data  not 
available. 

3.  Flammable  limits  in  air,  percent  by 
volume;  Data  not  available. 

4.  Extinguishing  media:  Carbon  dioxide, 
dry  chemical. 

5.  Special  fire-fighting  procedures:  Do  not 
use  a  solid  stream  of  water  since  a  stream 
will  scatter  and  spread  the  fire.  Use  water 
spray  to  cool  containers  exposed  to  a  fire. 

6.  Unusual  fire  and  explosion  hazards; 
None  known. 

7.  For  purposes  of  complying  with  the 
requirements  of  §1910.106,  liquid  DBCP  is 
classified  as  a  Class  III  A  combustible  liquid. 

8.  For  the  purpose  of  complying  with 

§  1910.309.  ike  classification  of  hazardous 
locations  as  described  in  article  500  of  the 
National  Electrical  Code  for  DBCP  shall  be 
Class  I,  Group  D. 

9.  For  the  purpose  of  compliance  with 

§  1910.157,  DBCP  is  classified  as  a  Class  B 
fire  hazard.  ^ 


10  Fcir  ;r.t  ;^  :.'-j);  5e  cif  corppliance  with 
§  1910.178,  locations  classified  as  hazardous 
locations  due  to  the  presence  of  DBCP  shall 
be  Qass  I,  Group  D. 

11.  Sources  of  ignition  are  prohibited 
where  DBCP  presents  a  fire  or  explosion 
hazard. 

B.  Reactivity 

1.  Conditions  contributing  to  Instability; 
None  known. 

2.  Incompatibilities:  Reacts  with 
chemically  active  metals,  such  as  aluminum, 
magnesium  and  tin  alloys. 

3.  Hazardous  decomposition  products; 
Toxic  gases  and  vapors  (such  as  HBr,  HQ 
and  carbon  monoxide)  may  be  released  in  a 
fire  involving  DBCP. 

4.  Special  precautions;  DBCP  will  attack 
some  rubber  materials  and  coatings. 

in  Spill,  Leek  and  Disposal  Procedures 

A.  If  DBCP  is  spilled  or  leaked,  the 
following  steps  should  be  taken; 

1 .  The  area  should  be  evacuated  at  once 
and  re-entered  only  after  thorough 
ventilation. 

2.  Ventilate  ansa  of  spill  or  leak. 

3.  If  in  liquid  form,  collect  for  reclamation 
or  absorb  in  paper,  vermiculite,  dry  sand, 
earth  or  similar  material. 

4.  If  in  solid  form,  collect  spilled  material 
in  the  most  convenient  and  safe  manner  for 
reclamation  or  for  disposal. 

B.  Persons  not  wearing  protective 
equipment  must  be  restricted  from  areas  of 
spills  or  leaks  until  cleanup  has  been 
completed. 

Q  Waste  Disposal  Methods: 

1.  For  small  quantities  of  liquid  DBCP, 
absorb  on  paper  towels,  remove  to  a  safe 
place  (such  as  a  fume  hood)  and  bum  the 
paper.  Large  quantities  can  be  reclaimed  or 
collected  and  atomized  in  a  suitable 
combustion  chamber  equipped  with  an 
appropriate  effluent  gas  cleaning  device.  If 
liquid  DBCP  is  absorbed  in  vermiculite,  dry 
sand,  earth  or  similar  material  and  placed  in 
sealed  containers  it  may  be  dispcsed  of  in  a 
State-approved  sanitary  landfill. 

2.  If  in  solid  form,  for  small  quantities, 
place  on  paper  towels,  remove  to  a  safe  place 
(such  as  a  fume  hood)  and  bum.  Large 
quantities  may  be  reclaimed  However,  if  this 
is  not  practical,  dissolve  in  a  flammable 
solvent  (such  as  alcohol)  and  atomize  in  a 
suitable  combustion  chamber  equipped  with 
an  appropriate  effluent  gas  cleaning  device. 
DBCP  in  solid  form  may  also  be  disposed  in 
a  state-approved  sanitary  landiilL 

IV.  Monitoring  and  Sfeasurement  Procedures 

A.  Exposure  above  the  permissible 
exposure  limit. 

1.  Eight  Hour  Exposure  Evaluation: 
Measurements  taken  for  the  purpose  of 
dotermining  employee  exposure  under  this 
section  are  best  taken  so  that  the  average  8- 
hour  exposure  may  be  determined  from  a 
single  8-hour  sample  or  two  (2)  4-hour 
samples.  Air  samples  should  be  taken  in  the 
employee's  breathing  zone  (air  that  would 
most  nearly  represent  that  inhaled  by  the 
employee). 

2.  Monitoring  Techniques:  The  sampling 
and  analysis  under  this  section  may  be 
performed  by  collecting  the  DBCP  vapor  on 
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petroleum  btsed  chajicoal  absorption  tubas 
with  subaequmt  cfaaicicai  anaiyaes.  The 
method  of  maasuremeat  chosen  should 
Qptennioe  the  coac«ntration  of  airboma 
DBCP  at  the  pennissihle  exposure  limit  to  an 
eccurery  of  plus  or  zrAnua  25  percent.  If 
charr.oai  tubes  are  used,  a  total  volume  of  10 
liters  jbould  be  collected  at  a  ficw  rate  of  50 
cc.  par  minute  for  each  tube.  Aae'iyze  the 
resultant  iiamplea  a«  you  wfould  samples  of 
halogenated  solvent. 

B.  Since  many  of  the  duties  relating  to 
employee  protection  are  dependent  on  the 
results  of  monitoring  and  measuring 
procedures,  employers  should  assure  that  the 
evaluation  of  emplov-ee  exposures  is 
performed  by  a  competent  industrial 
h ygienist  or  other  technically  qualified 
persoii. 

V.  Protective  Oothing 

Employees  should  be  required  to  wear 
appropriate  protective  clotliing  to  prevent 
any  possibility  of  skin  contact  with  DBCP. 
Because  DBCP  is  absorbed  through  the  skin, 
it  is  important  to  prevent  skin  contact  with 
both  liqu\d  and  solid  forms  of  DBCP. 
Protective  clothing  should  include 
iinpvermeable  coveralls  or  similar  hillbody 
work  clothing,  gloves,  headcoverings.  and 
workshoes  or  shoe  covenngs.  Standard 
rubber  and  neoprene  gloves  do  not  offer 
adequate  protection  and  should  not  be  relied 
upon  to  keep  DBCP  off  the  skin.  DBCP 
should  never  be  ahowed  to  remain  on  the 
skin.  Clothing  and  shoes  should  not  be 
allowed  to  become  contaminated  with  the 
materiel,  and  if  they  do,  they  should  be 
promptly  removed  and  not  worn  again  until 
completely  free  of  the  material.  Any 
protective  clothing  which  has  developed 
leaks  or  is  otherwise  found  to  be  defective 
should  be  repaired  or  replaced.  Employees 
should  also  be  required  to  wear  splash-proof 
safety  goggles  where  there  is  any  possibility 
of  DBCP  contacting  the  eyes. 

17  Housekeeping  and  Hygiene  Facilities 

1.  The  workplace  must  be  kept  clean, 
orderly  and  in  a  sanitary  condition; 

2.  Dry  sweeping  and  the  use  of  compressed 
air  is  unsafe  for  the  cleaning  of  floors  and 
other  surfaces  where  DBCP  dust  or  liquids 
are  found.  To  minimize  the  contamination  of 
air  with  dust,  vacuuming  with  either  pKjrtable 
or  permanent  systems  must  be  used.  If  a 
portable  unit  is  selected,  the  exhaust  must  be 
attached  to  the  general  workplace  exhaust 
ventilation  system,  or  collected  within  the 
vacuum  unit  equipped  with  high  efficiency 
filters  or  other  appropriate  means  of 
contamination  removal  and  not  used  for 
other  purposes.  I'nits  used  to  collect  DBCP 
must  be  let>'>"  ; 

3.  Adequa'e  wciing  facilities  with  hot  and 
cold  water  must  be  provided,  and  maintained 
in  a  sanitary  condition.  Suitable  cleansing 
agents  should  also  be  provided  to  assure  the 
effective  removal  of  DBCP  from  the  skin. 

4.  Change  or  dressing  rooms  with 
individual  clothe?  storage  facilities  must  be 
provided  to  prevent  the  contamination  of 
street  clothes  with  DBCP.  Because  of  the 
hazardous  nature  of  DBCP,  cocfaminated 
protective  clothing  must  be  stored  in  closed 
containers  for  cleaning  or  disposal. 


VJJ.  Miscellaneous  Precautions 

A.  Store  DBCP  m  tightly  closed  containers 
in  a  cool,  well  %-entilated  area. 

B.  Use  of  supplied-alr  suits  or  other 
impenious  clotiiing  (such  as  acid  suits)  ooey 
be  necessaiv-  to  prevent  skin  contact  with 
DBCP.  Supplied -air  suits  should  be  wlBcted. 
iis<>d,  and  maintained  under  the  supervision 
of  persons  knowlegeable  in  the  limitations 
and  potential  life-endangering  characteristics 
of  suppiied-air  suits 

C  T^e  use  of  air<x>nditioQed  suits  may  be 
necessary  in  wanner  climates. 

D.  Advise  empiuyees  of  all  ai«as  and 
operations  where  exposure  to  DBCP  could 
occur. 

VIII.  Common  Operations 

Common  operations  in  which  exposure  to 
DBCP  is  likely  to  occur  are:  during  its 
production:  and  during  its  fbnnulalion  into 
pesticides  and  fumigants. 

Appntdix  C  to  f  191 5.1044— Medical 
SttrvMllanre  GukMiuM  For  DBCP 

/.  Route  of  Entry 
Inhalation;  skin  absorption 

//.  Toxicology 

Recent  data  collected  on  workers  involved 
in  the  manufacture  end  formulation  of  DBCP 
has  shown  that  DBCP  can  cause  sterility  at 
very  low  levels  of  exposure.  This  finding  is 
supported  by  s^Jdies  showing  that  DBCP 
causes  sterility  in  animals.  Chronic  exposure 
to  DBCP  resulted  in  pronounced  necrotic 
action  on  the  parenchjinatous  organs  (i.e., 
liver,  kidney,  spleen)  and  on  the  testicles  of 
rats  at  concentrations  as  low  as  S  ppm.  Rats 
that  were  chronically  exposed  to  DBCP  b'so 
showed  changes  in  the  composition  of  the 
blood,  showing  low  RK),  hemoglobin,  and 
WBC.  and  high  reticulocyle  levels  as  well  as 
functional  hepatic  disturtiance,  manifesting 
itself  in  a  long  prothrombin  time.  Reznik  et 
al.  noted  a  single  dose  of  100  mg  produced 
profound  depression  of  the  nervous  system  of 
rats.  Their  condition  gradually  improved. 
Acute  exposure  also  resulted  in  the 
destruction  of  the  sex  gland  activity  of  male 
rats  as  well  as  causing  changes  in  the  estrous 
cycle  in  female  rats.  Animal  studies  have  also 
associated  DBCP  with  an  increased  incidence 
of  carcinoma.  Olson,  et  al.  orally 
administered  DBCP  to  rats  and  mice  5  times 
pier  week  at  experimentally  predetermined 
maximally  tolerated  doses  and  at  half  those 
doses.  As  early  as  ten  weeks  after  initiation 
of  treatment,  DBCP  induced  a  high  incidence 
of  squamous  eel!  carcinomas  of  the  stomach 
with  metastases  in  both  species.  DBCP  also 
induced  mammary  adenocarcinomas  in'lhe 
female  rets  at  both  dose  levels. 

///.  Signs  ond  Symptoms 

A.  Inhalation;  Nausea,  eye  irritation, 
conjunctivitis,  respiratory  Irritation, 
pulmonary  congestion  or  edema,  CNS 
depression  with  apiathy.  sluggishness,  and 
alexia. 

B  Dermal:  Erythema  or  inflammation  and 
dermatitis  on  repeated  exposure. 

IV.  Special  Tests 

A.  Semen  analysis:  The  following 
information  excerpted  from  the  document 


"Evaluation  of  Testicular  Function", 
submitted  by  the  Corporate  Medical 
Departmeni  af  the  Sbell  Oi!  Company 
(exhibit  39-3},  may  be  useful  to  physKtann 
conducting  the  medical  surveillance 
program; 

In  performing  semen  analyses  certain 
minimal  but  specific  criteria  should  be  mpt 

1.  It  is  recommended  that  a  minimom  of 
thre«  valid  semen  analyses  be  obtained  in 
order  to  make  a  determination  of  an 
individual's  average  sperm  count. 

2.  A  period  of  sexual  abstinence  is 
necessary  prior  to  the  collection  of  each 
mesturbatory  sample.  It  is  recommended  that 
intercourse  or  masturbation  be  performed  4fl 
hours  before  the  actual  specimen  collflction. 
A  period  of  40  hours  of  abstinence  would 
follow;  then  the  masturbatory  sample  would 
be  collected. 

3.  Each  semen  specimen  should  be 
collected  in  a  clean,  widemouthed.  glass  jar 
(not  necessarily  pre-sterilized)  in  a  manner 
designated  by  the  examining  physician.  Any 
part  of  the  seminal  fluid  exain  shc^id  be 
initialed  only  after  hquifaction  is  rumplete. 
i.e..  30  to  45  minutes  after  collection. 

4.  Semen  volume  should  be  meastired  to 
the  nearest  '/»o  of  a  cubic  centimeter. 

5.  Sperm  density  should  be  determined 
using  routine  techniques  involving  the  use  of 
a  white  cell  pipette  and  a  hemocytometer 
chamber.  The  immobiliting  fluid  most 
effective  and  most  easily  obtained  for  this 
piTOcess  is  distilled  water. 

6.  Thin,  dry  smears  of  the  semen  should  be 
made  for  a  morphologic  classification  of  the 
sperm  forms  and  should  be  stained  with 
either  hematoxalin  or  the  more  difficuit.  yet 
more  precise.  Papanicolaou  technique.  Also 
of  importance  to  record  is  obvious  sperm 
agglutination,  pyospiermia,  delayed 
liquifdction  (greater  than  30  minutes),  and 
hyperviscosity.  In  addition,  pH,  using 
nitrazine  paper,  should  be  determined. 

7.  A  total  morphology  evaluation  should 
include  percentages  of  the  following: 

8.  Normal  (oval)  forms, 

b.  Tapwred  forms, 

c.  Amorphous  forms  (include  large  and 
small  sperm  shapes). 

d.  Duplicated  (either  heads  or  tails)  farms, 
and 

e.  Immatu.'^  forms. 

8.  Each  sample  should  be  evaluated  for 
sperm  viability  (percent  viable  sperm  moving 
at  the  time  of  examination)  as  well  as  sperm 
motility  (subjective  characterization  of 
"purposeful  forward  sperm  progression"  of 
the  majority  of  those  viable  sperm  analyzed) 
within  two  hours  after  collection,  ideally  by 
the  same  or  equally  qualified  examiner. 

B.  Servm  determinations  The  following 
serum  determinations  should  be  performed 
by  radioimmuno-assay  techniques  using 
National  Institutes  of  Health  (N1H)  specific 
antigen  or  antigen  preparations  of  equivalent 
sensitivity: 

1.  Serum  follicle  stimulating  hormone 
(FSH); 

2.  Serum  luteinizing  hormone  (LH);  and 

3.  Serum  total  estrogen  (females  only). 

V.  Treatment 

Remove  from  exposure  immediately,  give 
oxygen  or  artificial  resuscitation  if  indicated. 
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Ointsminated  clothing  and  t''.""i  o.iuld  be 
-0~^v<»ri  immediately.  Flush  eyes  and  wash 

rajy.  'iH'-t'i  ikin.  If  twallowed  and  the 
:  '-lon  i   !.r,»cjou8.  induce  vomiting. 
yw  ,.  er.  frjrn  mild  expoaures  is  usually 
rapid  aod  complete. 

V7  Sumillance  and  PreventivB 
Considerations 

A  Other  considerations  DBCPcan  cause 
both  acute  and  chronic  effects.  It  is  important 
that  the  physician  become  familiar  with  the 
operating  conditions  in  which  exposure  to 
DBCP  occors.  Those  with  respiratory 
disorders  may  not  tolerate  the  wearing  of 
negative  press'jre  respirators. 

B.  Surveillance  and  screening.  Medical 
hstoriefl  and  latwratory  examinations  are 
--  :  ..r-' ".  '-:T  <?ach  employee  subject  to 

-  - :  )-■  -t:  •_  DBCP.  The  employer  should 
s  :-Mi?.  f-npioyees  for  history  of  certain 
n:e<::caj  conditions  (listed  below)  which 
might  place  the  employee  at  increased  risk 
from  expoaura. 

1  Liver  diaease.  The  primary  site  of 
biotransfbnnation  and  detoxification  of  DBCP 
is  the  liver.  Liver  dysfunctions  likely  to 
inhibit  the  conjugation  reactions  will  tend  to 
promote  the  toxic  actions  of  DBCP.  These 
precau'ions  should  be  considered  before 
exposing  persons  with  impaired  liver 
function  to  DBCP. 

2  RenaJ  disease.  Because  DBCP  has  been 
associated  with  injury  to  the  kidney  it  is 
im(xirtant  that  speciaJ  consideration  be  given 
to  thoM  with  possible  impairment  of  renal 
function. 

3.  Skin  desease  DBCP  can  penetrate  the 
st.r:  a.nd  can  cause  erythema  on  prolonged 
px--s:-»  P'Tsons  with  pre-existing  skin 
'  -    je-'i  n.-v  be  more  susceptible  to  the 

4  =-  X-;  ■..•icrasias  DBCP  has  been  shown 
'     >":-»a*f:  ■.ne  content  of  erythrocytes, 

:.-'"]  i,,  ' :.-.  and  leukocytes  in  the  blood,  as 
V.      35  ncr-fase  the  prothrombin  time. 

-  -sTs  w  •.•;  existing  blood  disorders  may  be 
•-  .-<>  5  .sceptible  to  the  effects  of  DBCP. 

5  Pi-productive  disorders.  Animal  studies 
.^d.e  associated  DBCP  with  various  effects  on 
;..3  r^pr'jductive  organs.  Among  these  effects 
ar"  a'j-'.jphy  of  the  testicles  and  changes  in  the 
estrous  cycle.  Persons  with  pre-existing 
reproductive  disorders  may  be  at  increased 
risk  to  these  effects  of  DBCP. 

:  Peznik,  Ya.  B.  and  Sprinchan,  G.  K.. 
?  >  o*'".T.entai  Data  on  the  Gonadotoxic  effect 
Oi  .Semagon,  Gig.  Sanit .  (6),  1975.  pp.  101- 
102.  (translated  from  Russian). 

2.  Faydysh.  E.  V,,  Rakhmatullaev,  N.  N. 
and  Varahavskii,  V.  A.:  The  Cytotoxic  Action 
of  N'emagon  in  a  Subacute  Experiment,  Med. 
Zh  L'zbekistana.  (No.  1),  1970,  pp.  64-65, 
"ar.slated  torn  Russian). 

3  kiXhsaavj.iie-v,  N.  N.:  Hygienic 
Chargcterst'cs  of  the  Nematocide  Nemagon 
in  Reiation  to  Water  Pollution  Control,  Hyg. 
Sanit.  36(3),  19"1.  pp.  344-348,  (translated 
from  Russian  < 

4  Olson  W  A  ef  ai   Induction  of 
Stijmach  Cancer  in  Rats  ar.d  Mice  by 
Halogecated  A;;phat;c  Fumigants, /ourno/ o/ 
the  SaUond  Cancer  Ir^stitute,  (51),  1973,  pp. 
] 993-1995 


5.  Torkelson.  T.  R.  et  al..  Toxicologic 
Investigations  of  l,2-Dibromo-3- 
chloropropane.  Toxicology  and  Applied 
Pharmacology.  3,  1961  pp  545-559. 

(43  FR  11527.  Mar.  17. 1978,  as  amended  at 
45  FR  35283,  May  23. 1980;  49  FR  18295. 
Apr.  30, 1984:  54  FR  24334.  June  7,  1989) 

I191S.1046    Acrylonitrii*. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  aJl  occupational 
exposures  to  acrylonitrile  (AN), 
Chemical  Abstracts  Service  Registry  No. 
000107131, except  as  provided  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section. 

(2)  This  section  does  not  apply  to 
exposures  which  result  solely  from  the 
processing,  use.  and  handhng  of  the 
following  materials: 

(i)  ABS  resins,  SAN  resins,  nitrile 
barrier  resins,  solid  nitrile  elastomers, 
and  acrylic  and  modacrylic  fibers,  when 
these  listed  materials  are  in  the  form  of 
finished  polymers,  and  producis 
fabricated  from  such  finished  polymers; 

(ii)  Materials  made  from  and/or 
containing  AN  for  which  objective  data 
is  reasonably  relied  upon  to 
demonstrate  that  the  materiel  is  not 
capable  of  releasing  AN  in  airborne 
concentrations  in  excess  of  1  ppm  as  an 
eight  (8)-hour  time-weighted  average, 
under  the  expected  conditions  of 
processing,  use.  and  handling  which 
will  cause  the  greatest  possible  release; 
and 

(iii)  Solid  materials  made  from  and/or 
containing  AN  which  will  not  be  heated 
above  170°  F  (77°  C)  during  handling, 
use,  or  processing. 

(3)  An  employer  relying  upon 
exemption  under  paragraph  (a)(2)(ii) 
shall  maintain  records  of  the  objective 
data  supporting  that  exemption,  and  of 
the  basis  of  the  employer's  reliance  on 
the  data,  as  provided  in  paragraph  (q)  of 
this  section. 

(b)  Definitions.  Acrylonitrile  or  AN 
means  acrylonitrile  monomer,  chemical 
formula  CH2=CHCN. 

Action  level  means  a  concentration  of 
AN  of  1  ppm  as  an  eight  (8)-hour  time- 
weighted  average. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
speciRcally  authorized  by  the  employer 
whose  duties  require  the  person  to  enter 
a  regulated  area,  or  any  person  entering 
such  an  area  as  a  designated 
representative  of  employees  for  the 
purpose  of  exercising  the  opportunity  to 
observe  monitoring  procedures  under 
paragraph  (r)  of  this  section. 

Decontamination  means  treatment  of 
materials  and  surfaces  by  water 


washdowii,  \Bnli!ation,  or  other  means, 
to  assure  that  the  materials  will  not 
expose  employees  to  airborne 
concentrations  of  AN  above  1  means  the 
Director,  National  Institute  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Health  and  Human 
Services,  or  designee. 

Emergency  means  any  occurrence 
such  as,  but  not  limited  to,  equipment 
failure,  mpture  of  containers,  or  failure 
of  control  equipment,  which  results  in 
an  unexpected  massive  release  of  AN. 

Liquid  AN  means  AN  monomer  in 
liquid  form,  and  liquid  or  semiliquid 
polymer  intermediates,  including 
slurries,  suspensions,  emulsions,  and 
solutions,  produced  during  the 
polymerization  of  AN. 

OSHA  Area  Office  means  the  Area 
Office  of  the  Occupational  Safety  and 
Health  Administration  having 
jurisdiction  over  the  geographic  area 
where  the  affected  workplace  is  located. 

(c)  Permissible  exposure  limits —  (1) 
Inhalation,  (i)  Time  weighted  average 
limit  (TWA).  The  employer  shall  assure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  acrylonitrile 
in  excess  of  two  (2)  parts  acrylonitrile 
per  million  parts  of  air  (2  ppm)  as  an 
eight  (8)-hour  time-weighted  average. 

(ii)  Ceiling  limit.  The  employer  shall 
assure  that  no  employee  is  exposed  to 
an  airborne  concentration  of 
acrylonitrile  in  excess  often  (10)  ppm 
as  averaged  over  any  fifteen  (15)-minute 
period  during  the  work  day. 

(2)  Dermal  and  eye  exposure.  The 
employer  shall  assure  that  no  employee 
is  exposed  to  skin  contact  or  eye  contact 
with  liquid  AN. 

(d)  Notification  of  regulated  areas  and 
emergencies —  (1)  Regulated  areas. 
Within  thirty  (30)  days  following  the 
establishment  of  a  regulated  area 
pursuant  to  paragraph  (f)  of  this  section, 
the  employer  shall  report  the  following 
information  to  the  OSHA  Area  Office; 

(!)  The  address  and  location  of  each 
establishment  which  has  one  or  more 
regulated  areas; 

(ii)  The  locations,  within  the 
establishment,  of  each  regulated  area; 

(iii)  A  brief  description  of  each 
process  or  operation  which  results  in 
employee  exposure  to  AN  in  regulated 
areas;  and 

(iv)  The  number  of  employees 
engaged  in  each  process  or  operation 
within  each  regulated  area  which  results 
in  exposure  to  .\N,  and  an  estimate  of 
the  frequency  and  degree  of  exposure 
that  occurs. 

Whenever  there  has  been  a  Sig.nificant 
change  in  the  information  required  to  be 
reported  by  this  paragraph,  the 
employer  shall  promptly  pro%-ide  the 
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new  information  to  the  OSHA  Area 
Office. 

(2)  Emergencies.  Emergencies,  and  the 
facts  obtainable  at  that  time,  shall  be 
reported  within  seventy-two  (72)  hours 
of  the  initial  occurrence  to  the  OSHA 
Area  OfBce.  Upon  r^uest  of  the  OSHA 
Area  Office;  the  employer  shall  submit 
additional  information  in  v.Titing 
relevant  to  the  nature  and  extent  of 
employee  exposures  an*measures  taken 
to  p'^vent  future  emergencies  of  a 
similar  nature. 

(e)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  airborne  exposure 
levels  shall  be  made  from  air  samples 
that  are  representative  of  each 
employee's  exposure  to  AN  over  an 
eight  (8)-hour  period. 

(ii)  For  the  purposes  of  this  section, 
employee  exposure  is  that  exposure 
which  would  occur  if  the  employee 
were  not  using  a  respirator. 

(2)  Initial  monitoring.  Each  employer 
who  has  a  place  of  employment  in 
which  AN  is  present  shall  monitor  each 
such  workplace  and  work  operation  to 
accurately  determine  the  airborne 
concentrations  of  AN  to  which 
employees  may  be  exposed. 

(3)  Frequency,  (i)  If  the  monitoring 
required  by  this  section  reveals 
employee  exposure  to  be  below  the 
action  level,  the  employer  may 
discontinue  monitoring  for  that 
employee. 

(li)  If  the  monitoring  required  by  this 
section  reveals  employee  exposure  to  be 
at  or  above  the  action  level  but  below 
the  permissible  exposure  limits,  the 
employer  shall  repeat  such  monitoring 
for  each  such  employee  at  least 
quarterly.  The  employer  shall  continue 
these  quarterly  measurements  until  at 
least  two  consecutive  measurements 
taken  at  least  seven  (7)  days  apart,  are 
below  the  action  level,  and  thereafter 
the  employer  may  discontinue 
monitoring  for  that  employee. 

(iii)  If  the  monitoring  required  by  ttiis 
section  reveals  employee  exposure  to  be 
in  excess  of  the  permissible  exposure 
limits,  the  employer  shall  repeat  these 
determinations  for  each  such  employee 
at  least  monthly.  The  employer  shall 
continue  these  montiily  measurements 
until  at  least  two  consecutive 
measurements,  taken  at  least  seven  (7] 
days  apart,  are  below  the  permissible 
exposure  limits,  and  thereafter  the 
employer  shall  monitor  at  least 


(4)  Additional  monitoring.  Whenever 
there  has  been  a  production,  process, 
control,  or  personnel  change  which  may 
result  in  new  or  additional  exposures  to 
AN,  l:  ^  henever  the  employer  has  any 
other  reason  to  suspect  a  change  which 
may  result  in  new  or  additional     ' 


exposures  to  AN.  additional  monitoring 
which  compUes  with  this  paragraph 
shall  be  conducted. 

(5)  Employee  notification,  (i)  Within 
five  (5)  working  days  after  the  receipt  of 
the  results  of  monitoring  raguired  by 
this  paragraph,  the  employer  shall 
notify  each  employee  in  writing  of  the 
results  which  represent  that  employee's 
exposure. 

(ii)  Whenever  the  results  indicate  that 
the  representative  employee  exposure 
exceeds  the  permissible  exposiu^  limits, 
the  employer  shall  include  in  the 
written  notice  a  statement  that  the 
permissible  exposure  limits  were 
exceeded  and  a  description  of  the 
corrective  action  being  taken  to  reduce 
exposiu^  to  or  below  the  permissible 
exposure  limits. 

(6)  Accuracy  of  measurement.  The 
method  of  measurement  of  employee 
exposures  shall  be  accurate  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  35  percent  for 
concentrations  of  AN  at  or  above  the 
permissible  exposure  limits,  and  plus  or 
minus  50  percent  for  concentrations  of 
AN  below  the  permissible  exposure 
limits. 

(f)  Regulated  areas.  (1)  The  employer 
shall  establish  regulated  areas  where  AN 
concentrations  are  in  excess  of  the 
permissible  exposure  limits. 

(2)  Regulated  areas  shall  be 
demarcated  and  segregated  from  the  rest 
of  the  workplace,  in  any  manner  that 
minimizes  the  number  of  persons  who 
will  be  exposed  to  AN. 

(3)  Access  to  regulated  areas  shall  be 
limited  to  authorized  persons  or  to 
persons  otherwise  authorized  by  the  act 
or  regulations  issued  pursuant  thereto. 

(4)  The  employer  shall  assure  that 
food  or  beverages  are  not  present  or 
consumed,  tobacco  products  are  not 
present  or  used,  and  cosmetics  are  not 
applied  in  the  regulated  area. 

(g)  Methods  of  compliance — (1) 
Engineering  and  work  practice  controls. 
(i)  By  November  2, 1980,  the  employer 
shall  institute  engineering  and  work 
practice  controls  to  reduce  and  maintain 
employee  exposures  to  AN,  to  or  below 
the  permissible  exposure  limits,  except 
to  the  extent  that  the  employer 
establishes  that  such  controls  are  not 
feasible. 

(ii)  Wherever  the  engineering  and 
work  practice  controls  which  can  be 
instituted  are  not  sufficient  to  reduce 
employee  exposures  to  or  below  the 
permissible  exposure  limits,  the 
employer  shall  nonetheless  use  them  to 
reduce  exposures  to  the  lowest  levels 
achievable  by  these  controls,  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  which  complies 


with  the  requirements  of  paragraph  (h) 
of  this  section. 

(2)  Compliance  program,  (i)  The 
employer  shall  establish  and  implement 
a  written  program  to  reduce  employee 
exposures  to  or  beiow  the  permissible 
exposure  limits  solely  by  means  of 
engineering  and  work  practice  controls, 
as  required  by  paragraph  (g)(1)  of  this 
section. 

(ii)  Written  plans  for  these 
compliance  programs  shall  include  at 
least  the  following: 

(A)  A  description  of  each  operation  or 
process  resulting  in  employee  exposure 
to  AN  above  the  permissible  exposure 
limits; 

(B)  An  outline  of  the  nature  of  the 
engineering  controls  and  work  practices 
to  be  applied  to  the  operation  or  process 
in  question; 

(C)  A  report  of  the  technology 
considered  in  meeting  the  permissible 
exposure  limits; 

(D)  A  schedule  for  implementation  of 
engineering  and  work  practice  controls 
for  the  operation  or  process,  which  shall 
project  completion  no  later  than 
November  2, 1980;  and 

(E)  Other  relevant  information. 

(iii)  The  employer  shall  complete  the 
steps  set  forth  in  the  compliance 
program  by  the  dates  in  the  schedule. 

(iv)  Written  plans  shall  be  submitted 
upon  request  to  the  Assistant  Secretary 
and  the  Director,  and  shall  be  available 
at  the  worksite  for  examination  and 
copying  by  the  Assistant  Secretary,  the 
Director,  or  any  affected  employee  or 
representative. 

(v)  The  plans  required  by  this 
paragraph  shall  be  revised  and  updated 
at  least  every  six  (6)  months  to  reflect 
the  current  status  of  the  program. 

(h)  Respiratory  protection— [1] 
General.  The  employer  shall  assure  that 
respirators  are  used  where  required  by 
this  section  to  reduce  employee 
exposure  to  within  the  permissible 
exposure  limits.  Respirators  shall  be 
used  in  the  following  circumstances: 

(i)  During  the  time  period  necessary  to 
install  or  implement  feasible 
engineering  and  w^ork  practice  controls; 

(li)  In  work  operations,  such  as 
maintenance  and  repair  activities  or 
reactor  cleaning,  in  which  the  employer 
establishes  that«ngineering  and  work 
practice  controls  are  not  feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  ^duce  exposure 
to  or  below  the  permissible  exposure 
limits;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respiratory  protection  is  required  under 
this  section,  the  employer  shall  select 
and  provide,  at  no  cost  to  the  employee. 
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the  appropriate  type  of  respirator  from 
table  I  below,  ar.d  shall  assure  that  the 
employee  wears  the  raspirator  prr,'.  rjed. 


TAa.E  I— RESPiRA'Of^f   PPKJ^'EC-ON  ^OR  ACRYLONlTRlLE  (AN) 


Conc«rrcra1wr  ci<  AN  or  ccr<ii*ior  oi  us* 


R«sp*ratof  ryp« 


•»n  Of  oqoaj  *o  20  opm 


(b)  iaa*  Ihar  v  equai  to  lOO  pom  of  rrvutrxin  um 
concentratioo  (MUC)  o<  carno<)es  c<  carisiers 
wf\tcA«v«r  •  low«f . 


1^)  0\«mic3i  cartrkJga  respiralof  wWi  wgank:  vapor  cailrtdge(s)  and  '■aif-'nask  'ace- 

'2)  Sopp*teO  iUf  raspiraiof  with  hart-fnask  fac«p»ec«  * 

!  1  i  Pl*  fao9p*«c«  respirator  with  (A)  organic  vapor  caftndges.  CB)  organic  vapc  gas 
mask  cT^i-aty*©.  or  (C)  orgartc  vapor  gas  rnas*  canister,  front-  or  baci<-moonfw<3. 


(c)  Less  »^an  or  squai  to  i  000  opm  .., 


(e)  RreflgNng 

(f)  Escape 


(2)  Supp<4«d  Mr  respirator  Kwlti  hil  tacepiece,  or 

(3)  Saf-cortained  braatti^  apparatus  wttn  full  tacepieca. 

(1)  Suppttad  air  respirator  operated  In  the  positKe  pressure  nvxJe  with  fuil  facepiece 
hetmet,  iurt,  or  hood 

(d)  Greater  t)ar  4  OOO  porT>  or  ur^nown  conc«f"tratyjr   |  i  1 1  S«J0p(*ed  air  and  auxiliary  seH-contatned  Dreathing  apparatus  wtth  full  facep<ece  "i 

poaitf'/e  prvssur*  nnode:  or 

(2)  S«(1-<x)nta«ned  breathing  appai'atus  with  full  taceplece  In  positive  pressure  mode. 
S««-oorta«ned  breatfimg  apparatus  w^th  full  faceptece  in  positive  pressure  mode 

(1)  Any  organic  vapor  resptrator  or 

(2)  Any  set-contained  braathtng  apparatus 


UMI 


(ii)  The  employer  shall  select 
respirators  from  among  thos«  approve.i 
for  use  with  organic  vapors  by  the 
Nationa]  Ingtitute  for  Occupational 
Safety  and  Health  under  the  p-nvisions 
of  30  CFR  part  1 1 

(3)  Respirator  progrvm.  {;,  The 
employer  shall  institute  a  respirarnry 
protection  program  in  acrordance  with 
29  CFR  1910,134  fb),  (dj,  iel.  ana  fO. 

(li)  Where  a:r/punfying  respirators 
(chemical  cartridge-  or  canister-type)  are 
used,  the  air-pun f>'ing  canister  or 
cartndgels)  shail  be  replaced  prior  to  the 
expiration  of  the^-  ser\"ce  life  or  at  the 
ccmpletion  of  each  shif^,  whichever 
occuri  firrt.  A  labei  shall  be  attached  to 
•he  cartridge  or  canist'ir  to  indicate  the 
dite  and  time  at  which  it  is  first 
installed  on  the  respirafor 

(ui)  TesVng  Fit  testiiig  o'  respirators 
shall  be  performec  to  assure  *hat  the 
respirator  selected  prov.d'xi  the 
protection  requi-ed  bv  tesble  I. 

(A)  Qualitahve  f:t  The  employer  shall 
perform  qualitative  fit  tests  at  the  time 
of  initial  fitting  an  i  at  l-ia  • 
semiannually  iherear*--.-  for  h-?!  .-^ 
en::plovee  wearing  respirators 

[B)  Quantitative  'it  tach  empio^er 
with  more  than  10  employees  wearing 
nagativa  pres.sure  resp^rBtc-s  shn'.l 
perform  quantitative  fit  tes'ine;  at  the 
time  of  initial  fitting  and  a'  least 
semiannually  thereafter  'nr  oech  such 
employee. 

tiv)  Employees  who  wear  respirators 
shall  be  allowed  to  wash  their  fares  and 
to  wipe  cledn  the  face-to- facep.fh  e  •^^'ais 
on  their  respirators  to  n;inimiM 
potential  akin  irritation  <issoriat«d  with 
respirator  use. 

(i)  Emergency  situations — (1)  Wntten 
plans,  (i)  A  written  plan  for  emergency 


<iitlllflku  Aallbe  developed  for  each 
-voAplaoB  where  liquid  AN  is  present 
Appropriate  portions  of  tlie  plan  shall 
be  implemented  in  tha  event  of  an 
emergency 

(ii)  The  plan  shall  spetiifically  provide 
that  employees  engaged  in  correcting 
emergency  cond,ii:;ri,s  snaii  be  equipped 
as  required  In  paragiaph  (h)  of  this 
section  until  the  emergency  is  abated 

(iii)  Employees  not  engaged  in 
correcting  the  emergency  shail  be 
evacuated  from  the  area  and  shall  not  be 
permitted  to  return  until  the  emergency 
is  abated. 

(2)  Alerting  employees  Where  there  is 
the  possibihty  of  employee  exposure  to 
AN  in  excess  of  the  ceiling  Umit,  a 
general  alarm  shall  be  installed  and 
used  to  promptly  alert  employees  of 
such  occurrences. 

(j)  Protective  clothing  and 
equipment — (1)  Provision  and  use. 
Where  eye  or  skin  contact  with  liquid 
AN  may  occur,  the  employer  shall 
provide  at  no  cost  to  the  employee,  and 
assxire  that  employees  wear, 
impermeable  protective  clothing  or 
other  equipment  to  protect  any  area  of 
the  body  which  may  come  in  contact 
with  liquid  AN.  The  provision  of 
S§  1910.132  and  1910.133  shall  be 
complied  with. 

(2)  Cleaning  and  replacement,  (i)  The 
employer  shall  clean,  launder,  maintain, 
or  replace  protective  clothing  and 
equipment  required  by  this  section  as 
needed  to  maintain  their  effectiveness 

(ii)  The  employer  ahali  assure  that 
impermeable  protective  cloihing  whirii 
contacts  or  is  likely  to  have  contacted 
liquid  AN  .shall  be  dwiontaminated 
before  being  removed  by  the  employee. 


(iii)  The  employer  shall  assure  that  ar, 
employee  whose  nonimpermeabls 
clothing  becomes  wetted  with  liquid  AN 
shall  immediately  rem.ove  that  clothing 
and  proceed  to  shower.  The  clothing 
shall  be  decontaminated  before  it  i.s 
ramoved  from  the  regulated  area. 

[ivj  The  employer  shall  assure  that  no 
eniplsvee  removes  protective  clothing 
or  equipment  from  the  ciiange  room, 
except  for  those  employees  authorized 
to  do  so  for  the  purpose  of  laundering, 
maintenance,  or  disposal. 

(v)  The  employer  shall  inform  any 
person  who  launders  or  cleans 
prctfctive  clothing  or  equipment  of  the 
potentially  harmful  effects  of  exposure 
to  AN. 

(k)  Housekeeping  (1)  .Ml  surfaces 
shall  be  maintained  free  of  visible 
a.'xumulations  of  iirjuid  AN. 

(2)  For  operations  'nvolving  h-;uid 
AN,  the  employer  shall  institute  a 
program  for  detecting  leaks  and  spills  of 
liquid  AN,  including  regviar  nsual 
inspections 

(3)  Where  spills  of  liquid  AN  arg 
detected,  the  empioyer  shall  assure  that 
surfaces  contacted  by  the  liquid  AN  are 
deco.iiaininated.  Emplfivees  not 
engaged  in  decontaminatioi:  activities 
shall  leave  the  area  of  tha  spill,  and 
siiall  not  be  permitted  in  the  area  until 
de<-ontamination  is  completed 

(1)  Waste  di-pnsn!.  ANy  waste,  scrap, 
d*'bns,  bags,  containers,  or  equipment 
shall  be  decontaminated  before  being 
incorporated  in  the  general  waste 
disposal  system. 

(m)  Hygiene  facilities  and  practices. 
(1)  Where  employees  are  exposed  to 
airborne  concentrations  of  AN  above  the 
permissible  exposure  hmits,  or  where 
employees  are  required  to  wear 


\ » 
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protective  clothing  or  equipment 
pursuant  to  paragraph  (j]  of  this  section, 
the  facilities  required  by  29  CFR 
1910  141,  including  clean  change  rooms 
and  shower  facilities,  shall  be  provided 
by  the  employer  for  the  use  of  those 
employees,  and  the  employer  shell 
assure  that  the  employees  use  the 
facilities  provided. 

(2)  The  employer  shall  assure  that 
employees  wearing  protective  clothing 
or  equipment  for  protection  from  skin 
contact  with  liquid  AN  shall  shower  at 
the  end  of  the  work  shift. 

(3)  The  employer  shall  assure  that,  in 
the  event  of  skin  or  eye  exposure  to 
liquid  AN.  the  affected  employee  shall 
shower  immediately  to  minimize  the 
danger  of  skin  absorption. 

(4)  The  employer  shall  assure  that 
employees  working  in  the  regulated  area 
wash  their  hands  and  faces  prior  to 
eating. 

(n)  Medical  suneillance — (1)  General. 
(i)  The  employer  shall  institute  a 
program  of  medical  surveillance  for 
each  employee  who  is  or  will  be 
exposed  to  AN  at  or  above  the  action 
level,  without  regard  to  the  use  of 
respirators.  The  employer  shall  provide 
each  such  employee  with  an 
opportunity  for  medical  examinations 
and  tests  in  accordance  with  this 
paragraph. 

(ii)  The  employer  shall  assure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician,  and 
that  they  shall  be  provided  without  cost 
to  the  employee. 

(2)  Initial  examinations.  At  the  time  of 
initial  assignment,  or  upon  institution  of 
the  medical  surveillance  program,  the 
employer  shall  provide  each  affected 
employee  an  opportunity  for  a  medical 
examination,  including  at  least  the 
following  elements: 

(i)  A  work  history  and  medical  history 
with  special  attention  to  skin, 
respiratory,  and  gastrointestinal 
systt^ms,  and  those  nonspecific 
symptoms,  such  as  headache,  nausea, 
vomiting,  dizziness,  weakness,  or  other 
central  nervous  system  dysfunctions 
that  may  be  associated  with  acute  or 
with  chronic  exposure  to  A>J; 

(ii)  A  complete  physical  examination 
giving  particular  attention  to  the 
peripheral  and  central  nervous  system, 
gastrointestinal  systein,  respiratory 
svstem,  skin,  and  thyroid; 
'  (iii)  A  14-  by  17-inch  (35.56  x  43.18 
cm)  posteroanterior  ches*  X-ray;  and 

(iv)  Further  tests  of  the  intestinal 
tract,  including  fecal  occult  blood 
screening,  for  all  workers  40  years  of  age 
or  older,  and  for  any  other  affected 
employees  for  whom,  in  the  opinion  of 


the  physician,  such  testing  is 
appropriate. 

{3}  Periodic  examinations,  (i)  The 
employer  shall  provide  the 
examinations  specified  in  paragraph 
(n)(2)  of  this  section  at  least  annually  for 
all  employees  specified  in  paragraph 
(n)(l)  of  this  section. 

(ii)  If  an  employee  has  not  had  the 
examination  specified  in  paragraph 
{n)(2)  of  this  section  within  6  months 
preceding  termination  of  employment, 
the  employer  shall  make  such 
examination  available  to  the  employee 
prior  to  such  termination. 

(4)  Additional  examinations.  If  the 
employee  for  any  reason  develops  signs 
or  sympto.Tis  which  may  be  associated 
with  exposure  to  AN.  the  employer  shall 
provide  an  appropriate  examination  and 
emergency  medical  treatment. 

(5)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and  its 
appendixes; 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(iii)  The  employee's  representative 
exposure  level; 

(iv)  The  em.ployee's  anticipated  or 
estimated  exposure  level  (for 
preplacement  examinations  or  in  cases 
of  exposure  due  to  an  emergency); 

(v)  A  description  of  any  personal 
protective  equipment  used  or  to  be 
used;  and 

(vi)  Information  from  previous 
medical  examinations  of  the  affected 
employee,  which  is  not  otherwise 
available  to  the  examining  physician. 

(6)  Physician's  written  opinion,  (i)  The 
employer  shall  obtain  a  written  opinion 
from  the  examining  physician  which 
shall  include: 

(A)  The  results  of  the  medical 
examination  ard  test  performed; 

(B)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  condition(s)  which  would  place 
the  employee  at  an  increased  risk  of  ■ 
materiel  impairment  of  the  employee's 
health  from  exposure  to  AN; 

(C)  Any  recommended  limitations 
upon  the  employee's  exposure  to  AN  or 
upon  the  use  of  protective  clothing  and 
equipment  such  as  respirators;  and 

(D)  a  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  e.xamination  and 
any  medical  conditions  which  require 
further  examination  or  treatment. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  leveal  in  the  written 
opinion  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure  to 
AN. 


(iii)  The  employer  shall  provide  a 
copy  of  the  written  opinion  to  the 
affected  employee. 

(o)  Employee  information  and 
tra/n/ng— (1)  Training  program,  [i]  By 
January  2. 1979.  the  employer  shall 
institute  a  training  program  for  and 
assure  the  participation  of  all  employees 
exposed  to  AN  above  the  action  level, 
all  employees  whose  exposures  are 
m.aintained  below  the  action  level  by 
engineering  and  work  practice  controls, 
and  all  employees  subject  to  potential 
skin  or  eye  contact  with  liquid  AN. 

(ii)  Training  shall  be  provided  at  the 
time  of  initial  assignment,  or  upon 
institution  of  the  training  program,  and 
at  least  annually  thereafter,  and  the 
employer  shall  assure  that  each 
employee  is  informed  of  the  following: 

(A)  The  inform.ation  contained  in 
appendixes  A  and  B; 

(B)  The  quantity,  location,  manner  of 
use.  release,  or  storage  of  AN,  and  the 
specific  nature  of  operations  which 
could  result  in  exposure  to  AN.  as  well 
as  any  necessary  protective  steps; 

(C)  The  purpose,  proper  use.  and 
limitations  of  respirators  and  protective 
clothing; 

(D)  The  purpose  and  a  description  of 
the  medical  surveillance  program 
required  by  paragraph  (n)  of  this 
section; 

(E)  The  emergency  procedures 
developed,  as  required  by  paragraph  (i) 
of  this  section; 

(F)  Engineering  and  work  practice 
controls,  their  function,  and  the 
employee's  relationship  to  these 
controls;  and 

(G)  A  review  of  this  standard. 

(2)  Access  to  training  materials,  (i) 
The  employer  shai!  make  a  copy  of  this 
standard  and  its  appendixes  readily 
available  to  all  affected  employees. 

(iij  The  employer  shall  provide,  upon 
request,  all  materials  relating  to  the 
employee  information  and  training 
program  to  the  Assistant  Secretary  and 
the  Director. 

(p)  Signs  and  labels — (1)  General,  (i) 
The  employer  may  use  labels  or  signs 
required  by  other  statutes,  regulations, 
or  ordinances  in  addition  to.  or  in 
combination  with,  signs  and  labels 
required  by  this  paragraph. 

(ii)  The  employer  shall  assure  that  no 
statement  appears  on  or  near  any  sign  or 
label  required  by  this  paragraph  which 
contradicts  or  detracts  from  the  required 
sign  or  label. 

(2)  Signs,  (i)  The  employer  shall  post  ; 
signs  to  clearly  indicate  all  workplaces  i 
where  AN  concentrations  exceed  llie  | 

permissable  exposure  limits.  The  signs       i 
shall  bear  the  following  legend:  [ 
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o?  =;p!Ra:  dms  «>■<'  be 

RECXJtREO 

(ii)  The  employer      .'.1  insure  that 
Signs  required  by  ihs  ^i'^graph  are 
lluminated  and  cleaned  as  necessary  so 
that  the  lecend  is  readily  visible. 

(3)  Labels,  (i)  The  employer  shall 
assure  that  precautionary  labels  are 
affixed  to  all  containers  of  liquid  AN 
and  AN-based  materials  not  exempted 
under  paragraph  (a)(2)  of  this  standard. 
The  employer  shall  assure  that  the 
lables  '•emain  afSxed  when  the  materials 
are  sold,  distributed,  or  otherwise  leave 
the  employer's  workplace. 

[\.]  The  employer  shall  assure  that  the 
p:e(ai;"jonary  labels  required  by  this 
paraiiraph  are  readily  visible  and 
legible.  The  labels  shall  bear  the 
folbwmg  legend: 

DANGER 

CON'A  NS  ACRYLONITRiLE  CAN) 

CANCER  HAZARD 

iqj  Recordke^p.jg — (1)  Objective  data 
^nr  expnp'.f'd  operations,  (i)  Where  the 
processing,  use.  and  handling  of 
materials  made  from  or  containing  AN 
are  exempted  pursuant  to  paragraph 
iaj(2!{w)  of  Lhis  section,  the  employer 
shal!  estdbii&h  and  maintain  an  accurate 
re(  ord  of  objective  data  reasonably 
rei  t-d  -.p.-.n  in  support  nf  the 
B^fTT-j'  ■  on 

Th.s  rword  shall  include  at  least 
'th  'l;':! :;w:ng  Information: 

[A   Tne  material  qualifying  for 
exe.TDtion; 

[B!  The  source  of  the  objective  data; 

(C)  The  testing  protocol  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  AN; 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  supports 
the  exemption:  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  and  processing 
covered  by  the  exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  monitoring,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  of  all  monitoring 
required  by  paragraph  (e)  of  this  section. 

(ii)  This  record  shall  include: 

(A)  The  dates,  number,  duration,  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the  sampling 
pr'x»dure  used  to  determine 
representative  employee  exposure; 

(B)  A  description  of  the  sampling  and 
analytical  methods  used  and  the  data 
relied  upon  to  establish  that  the 


methods  used  meet  the  accuracy  and 
precision  requirements  of  paragraph 
(e)(6)  of  this  section; 

(C)  Type  of  respiratory  protective 
devices  worn,  if  any;  and 

(D)  Name,  social  security  number,  and 
job  classiHcation  of  the  employee 
monitored  and  of  all  other  employees 
whose  exposure  the  measurement  is 
intended  to  represent. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  forty  (40)  years,  or  for 
the  duration  of  employment  plus  twenty 
(20)  years,  whichever  is  longer. 

(3)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  .surveillance  as 
required  by  paragraph  (n)  of  this 
section. 

(ii)  This  record  shall  include: 

(A)  A  copy  of  the  physician's  wTitten 
opinions: 

(B)  Any  employee  medical  complaints 
related  to  exposure  to  AN; 

(C)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (n)(5)  of  this  section;  and 

(D)  A  copy  of  the  employee's  medical 
and  work  history. 

(iii)  The  employer  shall  assure  that 
this  record  be  maintained  for  at  least 
forty  (40)  years,  or  for  the  duration  of 
employment  plus  twenty  (20)  years, 
whichever  is  longer. 

(4)  Availability,  (i)  The  employer  shall 
make  all  records  required  to  be 
maintained  by  this  section  available, 
upon  request,  to  the  Assistant  Secretary 
and  the  Director  for  examination  and 
copying. 

(ii)  Records  required  by  paragraphs 
(q){l)  through  (q)(3)  of  this  section  shall 
be  provided  upon  request  to  employees, 
designated  representatives,  and  the 
Assistant  Secretary  in  accordance  with 
29  CFR  1915.1120  (a)  through  (e)  and  (q) 
through  (i)  Records  required  by 
paragraph  (q)(l)  shall  be  provided  in  the 
same  manner  as  exposure  monitoring 
records. 

(5)  Transfer  of  records,  (i)  Whenever 
the  employer  ceases  to  do  business,  the 
successor  employer  shall  receive  and 
retain  all  records  required  to  be 
maintained  by  this  section  for  the 
prescribed  period. 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  lliere  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  these 
records  shall  be  transmitted  to  the 
Director. 

(iii)  At  the  expiration  of  the  retention 
period  for  the  records  required  to  be 
maintained  pursuant  to  this  section,  the 
employer  shall  notify  the  Director  at 
least  3  months  prior  to  the  disposal  of 


the  records,  and  shaii  transmit  them  to 
the  Director  upon  request. 

(iv)  The  employer  shall  ako  comply 
with  any  additional  requirements 
involving  transfer  of  records  set  forth  in 
29  CFR  1915.1 120(h). 

(r)  Observation  of  monitoring — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees,  or 
their  designated  representatives,  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  AN  conducted 
pursuant  to  paragraph  (e)  of  this  .section. 

(2)  Obsenation  procedures,  (i) 
Whenever  observation  of  the  monitori.ng 
of  employee  exposure  to  AN  requires 
entry  into  an  area  where  the  use  of 
protective  clothing  or  equipment  ii 
required,  the  employer  shall  provide  the 
observer  with  personal  protective 
clothing  and  equipment  required  to  be 
worn  by  employees  working  in  the  area. 
a.ssure  the  use  of  such  clothing  and 
equipment,  and  require  the  ob.server  to 
comply  with  all  other  applicable  safety 
and  health  procedures. 

(ii)  Without  interfering  with  the 
monitoring,  observers  shall  be  entitled: 

(A)  To  receive  an  explanation  of  the 
measurement  procedures; 

(B)  To  obser\'e  all  steps  related  to  the 
measurement  of  airborne  concentrations 
of  AN  performed  at  the  place  of 
exposure;  and 

(C)  To  record  the  results  obtained, 
(s)  Effective  date:  (1)  This  section 

shall  become  effective  November  2, 
1978. 

(2)  Monitoring  and  medical 
surveillance  conducted  since  January 
1 7,  1978.  under  the  provisions  of  the 
emergency  temporary  standard  may  be 
relied  upon  by  the  employer  to  meet  the 
initial  monitoring  and  initial  medical 
surveillance  requirements  of  this 
section. 

(3)  Training  programs  must  be 
imolemented  by  January  2.  1979. 

(4)  Engineering  and  work  practice 
controls  required  by  paragraph  (g)  of 
this  .section  shall  be  implemented  no 
later  than  November  2. 1980. 

(t)  Appendixes.  The  information 
contained  in  the  appendixes  is  not 
intended,  by  itself,  to  create  any 
additional  obligation  not  otherwise 
impo.sed.  or  to  detract  from  any 
obligation. 

(Approved  by  the  Office  of  Managemcr:t  and 
Budget  under  ronfrol  number  121 8-01  i^ft) 

Appendix  A  to  §  191S.1043 — Subitance 
Safe'y  Data  Sheet  for  Acrylonitrile 

I.  Substance  Identification 

A.  Substance:  Acrylonitrile  (CHj  CHCN). 

B.  Synonyms:  Propenenitrile;  vinyl 
cyanide;  cyanoethylene;  AN;  VCN;  acylon; 
carbacryl;  fumigrian;  ventox. 

C.  Acrylonitrile  can  be  found  as  a  liquid  or 
vapor,  and  can  also  he  found  in  poKTner 
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resins,  rubbers,  piastics,  polyois,  and  oiner 
pol>'mer5  having  acrylonitrile  as  a  raw  or 
intermediate  material. 

D.  AN  is  used  in  the  manufacture  of  acrylic 
and  modiacrylic  fibers,  acrylic  plastics  and 
resins,  speciality  polymers,  nitrile  rubbers, 
and  other  organic  chemicals.  It  has  also  been 
used  as  a  fumigant 

E.  Appearance  and  odor:  Colorless  to  pale 
yellow  liquid  with  a  pungent  odor  which  can 
only  be  detected  at  concentrations  above  the 
permissible  exposure  level.  In  a  range  of  13- 
19  parts  AN  per  million  parts  of  air  (13-19 
ppm). 

F.  Permissible  exposure:  Exposure  may  not 
exceed  either: 

1.  Two  parts  AN  per  million  parts  of  air  (2 
ppm]  averaged  over  the  8-hour  workday;  or 

2.  Ten  parts  AN  per  million  parts  of  air  (10 
ppm)  averaged  over  any  15-minute  period  in 
the  workday. 

3.  in  addition,  skin  and  eye  contact  with 
liquid  AN  is  prohibited. 

//.  Health  Hazard  Data 

A.  Acrylonitrile  can  affect  yo\ir  body  if  you 
inhale  the  vapor  (breathing),  if  it  comes  in 
contact  with  your  eyes  or  skin,  or  if  you 
swallow  it.  It  may  enter  your  body  through 
your  skin. 

B.  Effects  of  overexposure:  1.  Short-term 
exposure:  Acrylonitrile  can  cause  eye 
irritation,  nausea,  vomiting,  headache, 
sneezing,  weakness,  and  light-headedness.  At 
high  concentrations,  the  effects  of  exposure 
may  go  on  to  loss  of  consciousness  and 
death.  When  acrylonitrile  is  held  in  contact 
with  the  skin  after  being  absort)ed  into  shoe 
leather  or  clothing,  it  may  produce  blisters 
following  several  hours  of  no  apparent  eH^sct. 
Unless  the  shoes  or  clothing  are  removed 
immediately  and  the  area  washed,  blistering 
will  occur.  Usually  there  is  no  pain  or 
inflammation  associated  with  blister 
formation. 

2.  Long-term  exposure:  Acrylonitrile  has 
been  shown  to  cause  cancer  in  laboratory 
animals  and  has  been  associated  with  higher 
incidences  of  cancer  in  humans.  Rep>eated  or 
prolonged  exposure  of  the  skin  to 
acrylonitrile  may  produce  irritation  and 
dermatitis. 

3.  Reporting  signs  and  symptoms:  You 
should  inform  your  employer  if  you  develop 
any  signs  or  symptoms  and  suspect  they  are 
caused  by  exposure  to  acrylonitrile. 

///.  Emergency  First  Aid  Procedures 

A.  Eye  exposure:  If  acrylonitrile  gets  into 
your  eyes,  wash  your  eyes  immediately  with 
large  amounts  of  water,  lifting  the  lower  and 
upper  lids  occasionally.  Get  medical 
attention  immediately.  Contact  lenses  should 
not  be  worn  when  working  with  this 
chemical. 

B.  Skin  exposure:  If  acrylonitrile  gets  on 
your  skin,  immediately  wash  the 
contaminated  skin  with  water.  If  acrylonitrile 
soaks  through  youx  clothing,  especially  your 
shoes,  remove  the  clothing  immediately  and 
wash  the  skin  with  water.  If  symptoms  occur 
after  washing,  get  medical  attention 
immediately.  Thoroughly  wash  the  clothing 
before  reusing.  Contaminated  leather  shoes  or 
other  leather  articles  should  oe  discarded. 

C.  Inhalation:  If  you  or  any  other  person 
breathes  in  large  amounts  of  acrylonitrile, 


move  tne  exposea  person  to  :."esr:  a.r  3!  or.ce 
If  breathing  has  stopped,  perforin  artificial 
respiration.  Keep  the  affected  person  warm 
and  at  rest.  Get  medical  attention  as  soon  as 
possible. 

D.  Swallowing;  When  acrylonitrile  has 
been  swallowed,  give  the  person  large 
quantities  of  water  immediately.  After  the 
water  has  been  swallowed,  try  to  get  the 
person  to  vomit  by  having  him  touch  the 
back  of  his  throat  with  his  finger.  Do  not 
make  an  unconscious  person  vomit.  Get 
medical  attention  immediately. 

E.  Rescue:  Move  the  atTected  person  from 
the  hazardous  exposure.  If  the  exposed 
person  has  been  overcome,  notify  someone 
else  and  put  into  effect  the  established 
emergency  procedures.  Do  not  become  a 
casualty  yourstilf.  Understand  your 
emergency  rescue  procedures  and  know  the 
location  of  the  emergency  equipment  before 
the  need  ari.^es. 

F.  Special  first  aid  procedures:  First  aid 
kits  containing  an  adequate  supply  (at  least 
two  dozen)  of  amyl  nitrite  pearls,  each 
containing  0.3  ml,  should  be  maintained  at 
each  site  where  acrylonitrile  is  used.  When 
a  p)erson  is  suspected  of  receiving  an 
overexposure  to  acrylonitrile,  immediately 
remove  that  p>erson  from  the  contaminated 
area  using  established  rescue  procedures. 
Contaminated  clothing  must  be  removed  and 
the  acrylonitrile  washed  from  the  skin 
inunediately.  Artificial  respiration  should  be 
started  at  once  if  breathing  has  stopped.  If  the 
person  is  unconscious,  amy!  nitrite  may  be 
used  as  an  antidote  by  a  properly  trained 
individual  in  accordance  with  established 
emergency  procedures.  Medical  aid  should 
be  obtained  immediately. 

rv.  Respirators  and  Protective  Qothmg 

A.  Respirators.  You  may  be  required  to 
wear  a  respirator  for  nonroutine  activities,  in 
emergencies,  while  your  employer  is  in  the 
process  of  reducing  acrylonitrile  exposures 
through  engineering  controls,  and  in  areas 
where  engineering  controls  are  not  feasible. 
If  respirators  are  worn,  they  must  have  a 
Mine  Safety  and  Health  Administration 
(MSHA  or  MESA)  or  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH) 
label  of  approval  for  use  with  organic  vapors. 
(Older  respirators  may  have  a  Bureau  of 
Mines  approval  label.)  For  effective 
protection,  respirators  must  fit  your  face  and 
head  snugly.  Respirators  should  not  be 
loosened  or  removed  in  work  situations 
where  their  use  is  required. 

Acrylonitrile  does  not  have  a  detectable 
odor  except  at  levels  above  the  permissible 
exposure  limits.  Do  not  depend  on  odor  to 
warn  you  when  a  respirator  cartridge  or 
canister  is  exhausted.  Cartridges  or  canisters 
must  be  changed  daily  or  before  the  end-of- 
service-iife,  whichever  comes  first.  Reuse  of 
these  may  allow  acrylonitrille  to  gradually 
filter  through  the  cartridge  and  cause 
exposures  which  you  cannot  defect  by  odor. 
If  you  can  smell  acrylonitrile  while  wearing 
a  respirator,  proceed  immediately  to  fresh  air. 
If  you  experience  difficulty  breathing  while 
wearing  a  respirator,  tell  your  employer. 

B.  Supplied-air  suits:  In  some  work 
situations,  the  wearing  of  supplSed-air  suits 
may  be  necessary.  Your  employer  must 


instruci  you  in  meir  proper  i^e  anc 
operation. 

C  Protective  clothing:  You  must  wear 
impervious  clothing,  gloves,  face  shield,  or 
other  appropriate  protective  clothing  to 
prevent  skin  contact  with  liquid  acrylonitrile 
Where  protective  clothing  is  required,  your 
employer  is  required  to  provide  clean 
garments  to  you  as  necessary  to  assume  that 
the  clothing  protects  you  adequately. 

Replace  or  repair  impervious  clothing  that 
has  developed  leaks. 

Acrylonitrile  should  never  be  allowed  to 
remain  on  the  skin.  Clothing  and  shoes 
which  are  not  impervious  to  acrylonitrile 
should  not  be  allowed  to  become 
contaminated  with  acrylonitrile,  and  if  they 
do  the  clothing  and  shoes  should  be 
promptly  removed  and  decontaminated.  The 
clothing  should  be  laundered  or  discarded 
after  the  AN  is  removed.  Once  acrylonitrile 
penetrates  shoes  or  other  leather  articles, 
they  should  not  be  worn  again. 

D.  Eye  protection:  You  must  wear 
splashproof  safety  goggles  in  areas  where 
liquid  acrylonitrile  may  contact  your  eyes.  In 
addition,  contact  lenses  should  not  be  worn 
in  areas  where  eye  contact  with  acrylonitnle 
can  occur. 

V.  Precautions  for  Safe  Use.  Handlinz.  and 

Storage 

A.  Acrylonitrile  is  a  fiammable  liquid,  and 
its  vapors  can  easily  form  explosive  mixtiires 
in  air. 

B.  Acrylonitrile  must  be  stored  in  tightly 
closed  containers  in  a  cool,  wcil-ventilated 
area,  away  from  heat,  sparks,  flames,  strong 
oxidizers  (especially  bromine),  strong  bases, 
copper,  copper  alloys,  ammonia,  and  amines 

Q  Sources  of  ignition  such  as  smoking  and 
open  flames  are  prohibited  wherever 
acrylonitrile  is  handled,  used,  or  stored  in  a 
manner  that  could  create  a  potential  fire  or 
explosion  hazard. 

D.  You  should  use  non-sparking  tools 
when  opening  or  closing  metal  containers  of 
acrylonitrile,  and  containers  must  be  bonded 
and  grounded  when  pouring  or  transferring 
liquid  acrylonitrile. 

E.  You  must  immediately  remove  any  non- 
impervious  clothing  that  becomes  wetted 
with  acrylonitrile,  and  this  clothing  must  not 
be  rewom  until  the  acrylonitrile  is  removed 
from  the  clothing. 

F.  Impervious  clothing  wet  with  liquid 
acrylonitrile  can  be  easily  ignited.  This 
clothing  must  be  washed  down  with  water 
before  you  remove  it. 

G.  If  your  skin  tiecomes  wet  with  liquid 
acr\'lonitrile,  you  must  promptly  and 
thoroughly  wash  or  shower  with  soap  or  mild 
detergent  to  remove  any  acrylonitrile  from 
your  skin. 

H.  You  must  not  keep  food,  beverages,  or 
smoking  materials,  nor  are  you  permitted  to 
eat  or  smoke  in  regulated  areas  where 
acrylonitrile  concentrations  are  above  the 
permissible  exposure  limits. 

I.  If  you  contact  liquid  acrylonitrile,  you 
must  wash  your  hands  thoroughly  with  soap 
or  mild  detergent  and  water  before  eating, 
smoking,  or  using  toilet  facilities. 

).  Fire  extinguishers  and  quick  drenching 
facilities  must  be  readily  available,  and  you 
should  know  where  they  are  and  how  to 
operate  them. 
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K.  A  sis  V    ^r  s.p*>rMsor  where  acrylonitrile 
IS  used  in  .    .-  *   -t  area  and  for  any 
additional p  -:  '  s     'fy  and  health  rules. 

VJ.  Access  to  Information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  Substance  Safety  Data  Sheet  for 
acrylonitrile.  In  addition,  you  employer  must 

nstruct  you  in  the  proper  work  practices  for 
using  acr>'lonitrile,  emergency  procedures, 
and  the  correct  use  of  protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to 
acrylonitrile.  You  or  your  representative  has 
•he  right  to  observe  employee  measurements 
and  to  record  the  results  obtained.  Your 
employer  is  required  to  inform  you  of  your 
exposure.  If  your  employer  determines  that 
vou  are  being  overexposed,  he  or  she  is 
required  to  inform  you  of  the  actions  which 
are  being  taken  to  reduce  your  exposure  to 
within  permissible  exposure  limits. 

C  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  records  must  be  kept  by 
•he  employer  for  at  least  forty  (40)  years  or 
for  the  period  of  your  emplo>Tnent  plus 
twenty  (20)  years,  whichever  is  longer. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  you  or 
your  representative  upon  your  request. 

.\pp*ndix  B  to  §  1915  l'>;5 — Sabstance 
TechnK  al  Guidelmea  for  Acrylomtrile 

/.  Physi^dj  u.:j  Chemical  Data 

A.  Substance  identification:  1.  Synonyms: 
AN;  VCS;  vinyl  cyanide;  propenenitrile; 
cvanoethylene;  Acrylon;  Carbacryl; 
F'jmigrain;  Ventox. 

2.  Formula:  CHj^hcn. 

3.  Molecular  weight;  53.1. 

B.  Physical  data:  1.  Boiling  point  (760  mm 
Hg):77.3'C(171*F); 

2.  Specific  gravity  (wateT«l):  0.81  (at  20'  C 
or  68°  F); 

3  Vapor  density  (air=l  at  boiling  point  of 
acrylonitrile):  1.83; 

4.  Melting  point:  -83'C(-117"  F); 

5.  Vapor  pressijre  (®20*  F)-  83  mm  Hg; 

6.  Solubility  in  water,  percent  by  weight 
©20*  C  (68'  F):  7.35; 

7.  Evaporation  rate  (Butyl  Acetate=l):  4.54; 
and 

8.  Appearance  and  odor  Colorless  to  pale 
yellow  liquid  with  a  pungent  odor  at 
concentrations  above  the  permissible 
exposure  level.  Any  detectable  odor  of 
acrylonitrile  may  Indicate  overexposure. 

n.  Fire,  Explosion,  and  Reactivity  Hazard 
Data 

A.  Fire:  1.  Flash  point:  - 1'  C  (30"  F] 
(closed  cup). 

2.  Autoignition  temperature:  481*  C  (898° 
F). 

3.  Flammable  limits  air,  percent  by 
volume:  Lower:  3,  Upper;  17. 

4.  Extinguishing  media:  Alcohol  foam, 
carbon  dioxide,  and  dry  chemical. 

5.  Special  Rre-fighting  procedures:  Do  not 
use  a  solid  stream  of  water,  since  the  stream 
will  scatter  and  spread  the  fire.  Use  water  to 
cool  containers  exposed  to  a  fire. 

6.  Unusual  fire  and  explosion  hazards; 
Acrylonitrile  is  a  flammable  liquid.  Its  vapwrs 


can  easily  form  explosive  mixtures  with  air. 
All  ignition  sources  must  be  controlled 
where  acrylonitrile  is  handled,  used,  or 
stored  in  a  manner  that  could  create  a 
potential  fire  or  explosion  hazard. 
Acrylonitrile  vapors  are  heavier  than  air  and 
may  travel  along  the  ground  and  be  ignited 
by  open  flames  or  sparks  at  locations  remote 
from  the  site  at  which  acrylonitrile  is  being 
handled. 

7.  For  purposes  of  compliance  with  the 
requirements  of  29  CFR  1910.106. 
acrylonitrile  is  classified  as  a  class  IB 
flammable  liquid.  For  example,  7.500  ppm, 
approximately  one-fourth  of  the  lower 
flammable  limit,  would  be  considered  to 
pose  a  potential  fire  and  explosion  hazard. 

8.  For  purposes  of  compliance  with  29  CFR 
1910.157,  acrylonitrile  is  classified  as  a  Class 
B  fire  hazard. 

9.  For  purpose  of  compliance  with  29  CFR 
1919.309,  locations  classified  as  hazardous 
due  to  the  presence  of  acrylonitrile  shall  be 
Gass  I,  Group  D. 

B.  Reactivity: 

1.  Conditions  contributing  to  instability: 
Acrylonitrile  will  polymerize  when  hot.  and 
the  additional  heat  liberated  by  the 
polymerization  may  cause  containers  to 
explode.  Pure  AN  may  self-polymerize,  with 
a  rapid  build-up  of  pressure,  resulting  in  an 
explosion  hazard.  Inhibitors  are  added  to  the 
commercial  product  to  prevent  self- 
polymerization. 

2.  Incompatibilities:  Contact  with  strong 
oxidizers  (especially  bromine)  and  strong 
bases  may  cause  fires  and  explosjons. 
Contact  with  copper,  copper  alloys, 
ammonia,  and  amines  may  start  serious 
decomposition. 

3.  Hazardous  decompostion  products: 
Toxic  gases  and  vapors  (such  as  hydrogen 
cyanide,  oxides  of  nitrogen,  and  carbon 
monoxide)  may  be  released  in  a  fire 
involving  acrylonitrile  and  certain  polymers 
made  from  acrylonitrile. 

4.  Special  precautions:  Liquid  acrylonitrile 
will  attack  some  forms  of  plastics,  rubbers, 
and  coatings. 

///.  Spill,  Leak,  and  Disposal  Procedures 

A.  If  acrylonitrile  is  spilled  or  leaked,  the 
following  steps  should  be  taken: 

1.  Remove  all  ignition  sources. 

2.  The  area  should  be  evacuated  at  once 
and  re-entered  only  after  the  area  has  been 
thoroughly  ventilated  and  washed  down  with 
water. 

3.  If  liquid  acrylonitrile  or  polymer 
intermediate,  collect  for  reclamation  or 
absorb  in  paper,  vermiculite.  dry  sand,  earth, 
or  similar  material,  or  wash  down  with  water 
info  process  sewer  system. 

B.  Persons  not  wearing  protective 
equipment  should  be  restricted  from  areas  of 
spills  or  leaks  until  clean-up  has  been 
completed. 

C.  Waste  disposal  methods:  Waste  material 
shall  be  disposed  of  in  a  manner  that  is  not 
hazardous  to  employees  or  to  the  general 
population.  Spills  of  acrylonitrile  and 
flushing  of  such  spills  shall  be  channeled  for 
appropriate  treatment  or  collection  for 
disposal.  They  shall  not  be  channeled 
directly  into  the  sanitary  sewer  system.  In 
selecting  the  method  of  waste  disposal, 


applicable  local.  State,  and  Federal 
regulations  should  be  consulted. 

/v.  Monitoring  and  Measurement  Procedures 

A.  Exposure  above  the  Permissible 
Exposure  Limit: 

1.  Eight-hour  exposure  evaluation: 
Measurements  taken  for  the  purpose  of 
determining  employee  exposure  under  this 
section  are  best  taken  so  that  the  average  8- 
hour  exposure  may  be  determined  from  a 
single  8-hour  sample  or  two  (2)  4-hour 
samples.  Air  samples  should  be  taken  in  the 
employee's  breathing  zone  (air  that  would 
most  nearly  represent  that  inhaled  by  the 
employee.) 

2.  Ceiling  evaluation;  Measurements  taken 
for  the  purpose  of  determining  employee 
exposure  under  this  section  must  be  taken 
during  periods  of  maximum  expected 
airborne  concentrations  of  acrylonitrile  in  the 
employee's  breathing  zone.  A  minimum  of 
three  (3)  measurements  should  be  taken  on 
one  work  shift.  The  average  of  all 
measurements  taken  is  an  estimate  of  the 
employee's  ceiling  exposure. 

3.  Monitoring  techniques:  The  sampling 
and  analysis  under  this  section  may  be 
performed  by  collecting  the  acrylonitrile 
vapor  on  charcoal  adsorption  tubes  or  other 
composition  adsorption  tubes,  with 
subsequent  chemical  analysis.  Sampling  and 
analysis  may  also  be  performed  by 
instruments  such  as  real-time  continuous 
monitoring  systems,  portable  direct-reading 
instruments,  or  passive  dosimeters.  Analysis 
of  resultant  samples  should  be  by  gas 
chromatograph. 

Appendix  D  lists  methods  of  sampling  and 
analysis  which  have  been  tested  by  NIOSH 
and  OSHA  for  use  with  acrylonitrile.  NIOSH 
and  OSHA  have  validated  modifications  of 
NIOSH  Method  S-156  (See  Appendix  D) 
under  laboratory  conditions  for 
concentrations  below  1  ppm.  The  employer 
has  the  obligation  of  selecting  a  monitoring 
method  which  meets  the  accuracy  and 
precision  requirements  of  the  standard  under 
his  unique  field  conditions.  The  standard 
requires  that  methods  of  monitoring  must  be 
accurate,  to  a  95-percent  confidence  level,  to 
*35-percent  for  concentrations  of  AN  at  or 
above  2  ppm,  and  to  *"50-percent  for 
concentrations  below  2  ppm.  In  addition  to 
the  methods  described  in  Appendix  D.  there 
are  numerous  other  methods  available  for 
monitoring  for  AN  in  the  workplace.  Details 
on  these  other  methods  have  been  submitted 
by  various  companies  to  the  rulemaking 
record,  and  are  available  at  the  OSHA  Docket 
Office. 

B.  Since  many  of  the  duties  relating  to 
employee  exposure  are  dependent  on  the 
results  of  monitoring  and  measuring 
procedures,  employers  shall  assure  that  the 
evaluation  of  employee  exposures  is 
performed  by  a  competent  industrial 
hygienist  or  other  technically  qualified 
person. 

V.  Protective  Clothing 

Employees  shall  be  provided  with  and 
required  to  wear  appropriate  protective 
clothing  to  prevent  any  possibility  of  skin 
contact  with  liquid  AN.  Because  acrylonitrile 
is  absorbed  through  the  skin.  It  is  important 
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to  prevent  skin  contact  with  liquid  AN. 
Protective  clothing  shalS  include 
impermeab'a  coveralls  or  similar  full-body 
work  clothing,  gloves,  head-coverings,  as 
appropriate  to  protect  areas  of  the  body 
which  may  corre  in  contact  with  liquid  AN. 

Employers  should  ascertain  that  the 
protective  garmets  are  impermeable  to 
acrylonitriie.  Non-impermeable  clothing  and 
shoes  should  not  be  allowed  to  become 
confaminaled  with  liquid  AN.  If  ptermeable 
clothing  does  becoiae  contaminated,  it 
should  be  promptly  removed,  placed  in  a 
regulated  area  for  remove!  of  the  AN,  and  not 
wcrr-i  again  until  the  AN  is  removed.  If 
leather  footwear  or  other  leather  garments 
become  wet  from  acrylonitriie,  they  should 
be  replac<'d  and  not  worn  again,  due  to  the 
ability  of  leather  to  absorb  acrylonitriie  and 
nold  it  against  the  skin.  Since  there  is  no 
pain  associated  with  the  blistering  which 
may  result  from  skin  contact  with  liquid  AN, 
it  is  essential  that  the  employee  be  informed 
of  this  fiazard  so  thit  he  or  she  can  be 
protecied. 

Any  protective  clothing  which  has 
developed  leaks  or  is  otherwise  found  to  be 
defective  shall  be  repaired  or  replaced.  Clean 
protective  clothing  shall  be  provided  to  the 
employee  as  necessary  to  assure  its 
protectiveness.  Whenever  impervious 
clothing  becomes  wet  with  liquid  AN,  it  shall 
be  washed  down  with  water  before  being 
removed  by  the  employee.  Employees  are 
also  required  to  wear  splash-proof  safety 
guggles  whore  there  is  any  fKJSsibility  of 
acrylonitriie  contacting  the  eyes. 

V7  Housekeeping  and  Hygiene  Facilities 

For  purposes  of  complying  with  29  CFR 
1910.141,  the  following  items  should  be 
emphasized: 

A.  The  workplace  should  be  kept  clean, 
orderly,  and  in  a  sanitary  condition.  The 
employer  is  required  to  institute  a  leak  and 
spill  detection  program  for  operations 
involving  liquid  AN  in  order  to  detect 
sources  of  fugitive  AN  emissions. 

B.  Dry  sweeping  and  the  use  of  compressed 
air  is  unsafe  for  the  cleaning  of  floors  and 
other  surfaces  where  liquid  AN  may  be 
found 

C.  Adequate  washing  facilities  with  hot 
and  cold  water  are  to  be  provided,  and 
maintained  in  a  sanitary  condition.  Suitable 
cleansing  agents  are  also  to  be  provided  to 
assure  the  effective  removal  of  acrylonitriie 
*rom  the  skin. 

D.  Change  or  dressing  rtxtms  with 
individual  clothes  storage  facilities  must  be 
provided  to  prevent  the  contamination  of 
street  clothes  with  acrylonitriie.  Because  of 
the  hazardous  nature  of  acrylonitriie, 
contaminated  protective  clothing  should  be 
placed  in  a  regulated  area  designated  by  the 
employer  for  removal  of  the  AN  before  the 
clothing  is  laundered  or  disposed  of. 

V!I.  MiscelJcneous  Precautions 

A.  Store  acrylonitriie  in  tightly-closed 
containers  in  a  cool,  well-ventilated  area  and 
take  necessary  precautions  to  avoid  any 
explosion  hazard. 

R.  High  exposures  to  acrylonitriie  can 
occur  when  transferring  the  liquid  from  one 
container  to  another. 


C.  Non-sparking  tools  must  be  used  to  open 
and  close  metal  acrylonitriie  containers. 
These  containers  must  be  effectively 
grounded  and  bonded  prior  to  pourir.g. 

D.  Never  store  uninhibited  acrylonitriie. 

E.  Acrylonitriie  vapors  are  not  inhibited. 
They  may  form  polymers  and  clog  vents  of 
storage  tanks. 

F.  Lscofsupplied-air  suits  or  other 
imper%'ious  coverings  may  be  necessary  to 
present  skin  contact  with  and  provide 
respiralory  protection  from  aery  lonitriie 
where  the  concentration  of  acr/lonithie  is 
unknown  or  is  above  the  ceiling  limit. 
Suppiied-air  suits  should  be  selected,  used, 
and  maintained  under  the  immediate 
super\'ision  of  persons  knowledgeable  in  the 
limitations  and  potential  life-endangenng 
characteristics  of  supplied-air  suits. 

G.  Employers  shall  advise  employ««!S  of  all 
areas  and  ojseralions  where  exposure  to 
acrylonitriie  could  occur. 

vm.  Common  Operations 

C>ommon  operations  in  which  exposure  to 
acrylonitriie  is  likely  to  occur  include  the 
following:  Manufacture  of  the  acrylonitriie 
monomer;  syr.thesis  of  acrylic  fibers.  ABS, 
SAN,  and  nitrile  barrier  plastics  and  resins, 
nitrile  rubber,  surface  coatings,  specialty 
chemicals,  use  as  a  chemical  intermediate, 
use  as  a  fumigant  and  in  the  cyanoethylauon 
of  cotton. 

Appendix  etc  §1915.1045— Medical 
Surveillance  Guidelines  for  Acrylonitriie 

/.  Route  of  Entry 
Inhalation;  skin  absorption:  ingestion. 

11  Toxicology 

Acrylonitriie  vapor  is  an  asphyxiant  due  to 
inhibitory  action  on  metabolic  enzyme 
systems.  Animals  exposed  to  75  or  100  ppm 
for  7  hours  have  shown  signs  of  anoxia;  in 
some  animals  which  died  at  the  higher  level, 
cyanomethemoglobin  was  found  in  the 
blood.  Two  human  fatalities  from  accidental 
poisioning  have  been  reported;  one  was 
caused  by  inhalation  of  an  unknown 
concentration  of  the  vapor,  and  the  other  was 
thought  to  be  caused  by  skin  absorption  or 
inhalation.  Most  cases  of  intoxication  from 
industrial  exposure  have  been  mild,  with 
rapid  onset  of  eye  irritation,  headache, 
sneezing,  and  :iausea.  Weakness, 
lightheadedness,  and  vomiting  may  also 
occur.  Exposure  to  high  concentrations  may 
produce  profound  weakness,  asphyxia,  and 
death.  The  vapor  is  a  severe  eye  irritant. 
Prolonged  skin  contract  with  the  liquid  may 
result  in  absorption  with  systemic  effects, 
and  in  the  formation  of  large  blisters  after  a 
latent  period  of  several  hours.  Although  there 
is  usually  little  or  no  pain  or  inflammation, 
the  affected  skin  resembles  a  second-degree 
thermal  bum.  Solutions  spilled  on  exposed 
skin,  or  on  areas  covered  only  by  a  light  layer 
of  clothing,  evaporate  rapidly,  leaving  no 
irritation,  or,  at  the  most,  mild  transient 
redness.  Repeated  spills  on  exposed  skin  may 
result  in  dermatitis  due  to  solvent  effects. 

Results  after  1  year  of  a  planned  2-ye.ar 
animal  study  on  the  effects  of  exposure  to 
acrylonitriie  have  indicated  that  rats 
ingesting  as  little  as  35  ppm  in  their  drinking 
water  develop  tumors  of  the  central  nervous 


system.  The  interim  results  of  this  study  have 
been  supported  by  a  similar  study  being 
conducted  by  the  same  laboratory,  involving 
exposure  of  rats  by  inhaiation  of  acrylonitriie 
vapor,  which  has  shown  similar  types  of 
tumors  in  animals  exposed  to  80  ppm. 

In  addition,  the  preliminary  results  of  an 
epidemiological  study  being  performed  by 
du.'^'ont  on  a  cohort  of  workers  in  thnir 
Camden,  S.C  acrylic  Hbor  plant  indicate  a 
sla'isticai'.y  significant  increase  in  the 
inciden~e  of  colon  and  lung  cancers  among 
employees  exposed  to  acrylonitriie. 

///.  Signs  and  Symptoms  of  Acute 
Overexposure 

Asphyxia  and  death  can  occur  Erom 
exposuje  to  high  concentrations  of 
acrylonitriie.  Symptoms  of  overexposure 
include  eye  irritation,  headache,  sneezing, 
nausea  and  vomiting,  weakness,  and  light- 
headedness. Prolonged  skin  contact  can 
cause  blisters  on  the  skin  with  appearance  of 
a  second-degree  bum,  but  with  little  or  no 
pain.  Repeated  skin  contact  may  produce 
scaling  dermatits. 

rv.  Treatment  of  Acute  Overexposure 

Remove  employee  from  exposure. 
Immediately  flush  eyes  with  water  and  wash 
skin  with  soap  or  mild  deteiigent  and  water 
If  AN  has  been  swallowed,  and  person  is 
conscious,  induce  vomiting.  Give  artificial 
resuscitation  if  indicated.  .Mure  severe  cases. 
such  as  those  associated  with  loss  of 
consciousne.<:s,  may  be  treated  by  the 
intravenous  administration  of  sodium  nitrrte, 
followed  by  sodium  thiosuUate,  although  this 
is  not  as  effective  for  acrylonitriie  poisoning 
as  for  inorganic  cyanide  poisoning. 

V.  Surveillance  and  Prmrentive 
Considerations 

A.  As  noted  above,  exposure  to 
acrylonitriie  has  been  linked  to  increased 
incidence  of  cancers  of  the  colon  and  lung  in 
em.ployees  of  the  duPont  acrylic  fiber  plant 
in  Camden,  S.C.  In  addition,  the  animal 
testing  of  acrylonitriie  has  resulted  in  the 
development  of  cancers  of  the  central 
nervous  system  in  rats  exposed  by  either 
inhalation  or  ingestion.  The  physician  should 
be  aware  of  the  Hndings  of  these  studies  in 
evaluating  the  hi^alth  of  employees  exposed 
to  acrylonitriie. 

Most  reported  acute  effects  of  occupational 
exposure  to  acrylonitriie  are  due  to  its  ability 
to  cause  tissue  anoxia  and  asphyxia.  The 
effects  are  similar  to  those  caused  by 
hydrogen  cyanide.  Liquid  acrylonitriie  can  be 
absorl^d  through  the  skin  upon  prolonged 
contaa.  The  liquid  readily  penetrates  leather, 
and  will  produce  bums  of  the  feet  if  footwear 
contaminated  with  acrylonitriie  is  not 
removed. 

It  IS  important  for  the  physician  to  become 
familiar  with  the  operating  conditions  in 
which  exposure  to  acrylonitriie  may  occur 
Those  employees  with  skin  diseases  may  not 
tolerate  the  wearing  of  whatever  protective 
clothing  may  be  necessary  to  protect  them 
from  exposure.  In  addition,  those  with 
chronic  respiratory  disease  may  not  tolerate 
the  wearing  of  negative-pressure  respirators 

B.  Surveillance  and  screening.  Medical 
histories  and  laboratory  examinations  are 
required  for  each  employee  subject  to 
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exposure  to  acrylonitnle  above  the  action 
level.  The  employer  must  screen  employees 
for  history  of  certain  medicaJ  conditions 
which  might  place  the  employee  at  increased 
nsk  from  exposure. 

1  Central  nervous  system  dysfunction. 
Acute  effects  of  exposure  to  acrylonitrile 
generally  involve  tiie  centra]  nervous  system. 
Symptoms  of  acrylonitrile  exposure  include 
headache,  nausea,  dizziness,  and  general 
weakness.  The  animal  studies  cited  above 
suggest  possible  carcinogenic  effects  of 
acrylonitrile  on  the  central  nervous  system, 
since  rats  exposed  by  either  inhalation  or 
ingestion  have  developed  similar  CNS 
tumors. 

2.  Respiratory  disease.  The  du  Pont  data 
indicate  an  increased  risk  of  lung  cancer 
among  employees  exposed  to  acrylonitrile. 

3.  GostrointestmaJ  disease.  The  du  Pont 
data  indicate  an  increased  risk  of  cancer  cf 
the  colon  among  employees  exposed  to 
acrylonitrile.  In  addition,  the  animal  studies 
show  possible  tumor  production  in  the 
stomachs  of  the  rats  in  the  ingestion  study. 

4.  Sicm  disease.  Acrylonitrile  can  causa 
skin  bums  when  prolonged  skin  contact  with 
the  liquid  occurs.  In  addition,  repeated  skin 
contact  with  the  liquid  can  cause  dermatitis. 

5  General.  The  purpose  of  the  medical 
procedures  outlined  in  the  standard  is  to 
establish  a  baseline  for  future  health 
monitoring.  Persons  unusualiy  susceptible  to 
the  effects  of  anoxia  or  those  with  anemia 
would  be  expected  to  be  at  increased  risk.  In 
addition  to  emphasis  on  the  CNS,  respiratory 
and  gastro-intestinal  systems,  the 
cardiovascular  system,  liver,  and  kidney 
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Appendix  D  to  §  1915  ".045— Sampling  and 
Analytical  .Method*  for  Acryloaitrile 

There  are  many  methods  available  for 
monitoring  employee  exposures  to 
icr. ;  in.trile  Most  of  these  involve  the  use  of 
r  'd.-'  dl  tubes  and  sampling  pumps,  with 
ar-di .  s  s  by  gas  chromatograph.  The  essential 
:  ">-"r.ces  between  the  charcoal  tube 
rr.e'h  ids  include,  among  others,  the  use  of 
different  desorbing  solvents,  the  use  of 
different  lots  of  charcoal,  and  the  use  of 
different  equipment  for  analysis  of  the 
samples. 

Besides  charcoal,  considerable  work  has 
been  f)erformed  on  methods  using  porous 
polymer  sampling  tubes  and  passive 
dosimeters.  In  addition,  there  are  several 
portable  gas  analyzers  and  monitoring  units 
available  on  the  open  market. 

This  appendix  contains  details  for  the 
methods  which  have  been  tested  at  OSHA 
Analvtical  Laboratory  in  Salt  Lake  City,  and 
Mi;.:)H  ;n  Cincinnati.  Each  is  a  variation  on 
S:U.^H.  .Method  S-156,  which  is  also 
i.ncluded  for  reference.  This  does  not  indicate 
that  these  methods  are  the  only  ones  which 
will  be  satisfactory.  There  also  may  be 
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in  which  these  methods 
e  to  such  factors  as  high 

h.,:r.:il.';  d^ip.es  ;[ '.^e  other  methods 
B'.a.id^.e  '::  OS-i.*  4.^;  available  in  the 
n^ler-.diiir.,^  rectrd  ar.d  may  be  obtained  from 
t.'^e  OSHA  Docket  Off.ce  These  include,  the 
I'r.ion  Carbide,  Monsanto.  Dow  Chemical 
and  Dow  Bad:sche  methods  as  wel'  as 
M.SOH  Method  P»C^M  ir 
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Employers  who  note  problems  with  sample 
breakthrough  should  try  larger  charcoal 
tubes.  Tubes  of  larger  capacity  are  available, 
and  are  of^en  used  for  sampling  vinyl 
chloride.  In  addition,  lower  flow  rates  and 
shorter  sampling  times  should  be  beneficial 
in  minimizing  breakthrough  problems. 

Whatever  method  the  employer  chooses, 
he  must  assure  himself  of  the  method's 
accuracy  and  precision  under  the  unique 
conditions  present  in  his  workplace. 

NIOSH  Method  S-156  (Unmodified) 

Analyte:  Acrylonitrile. 
Matrix;  Air. 

Procedure:  Absorption  on  charcoal, 
desorption  with  methanol,  GC 

1.  Principle  of  the  method  (Reference  11.1). 

1.1  A  known  volume  of  air  is  drawn 
through  a  charcoal  tube  to  trap  the  organic 
vapors  present. 

1.2  The  charcoal  in  the  tube  is  transferred 
to  a  small,  stop[>ered  sample  container,  and 
the  analyte  is  desorbed  with  methanol. 

1.3  An  aliquot  of  the  desorbed  sample  is 
injected  into  a  gas  chromatograph. 

1.4  The  area  of  the  resulting  peak  is 
determined  and  compared  with  areas 
obtained  for  standards. 

2.  Range  and  sensitivity. 

2.1  This  method  was  validated  over  the 
range  of  17.5-70.0  mg/cu  m  at  an 
atmospheric  temperature  and  pressure  of  22° 
C  and  760  MM  Hg,  using  a  20-liter  sample. 
Under  the  conditions  of  sample  size  (20- 
liters)  the  probable  useful  range  of  this 
method  is  4.5-135  mg-cu  m.  The  method  is 
capable  of  measuring  much  smaller  amounts 
if  the  desorption  efficiency  is  adequate. 
Desorption  efficiency  must  be  determined 
over  the  range  used. 

2.2  The  upper  limit  of  the  range  of  the 
method  is  dependent  on  the  adsorptive 
capacity  of  the  charcoal  tube.  This  capacity 
varies  with  the  concentrations  of  acrylonitrile 
and  other  substances  in  the  air.  The  first 
section  of  the  charcoal  tube  was  found  to 
hold  at  least  3.97  mg  of  acrylonitrile  when  a 
test  atmosphere  containing  92.0  mg/cu  m  of 
acrylonitrile  in  air  was  sampled  0.18  liter  per 
minute  for  240  minutes:  at  that  time  the 
concentration  of  acrylonitrile  in  the  effluent 
was  less  than  5  percent  of  that  in  the 
influent.  (The  charcoal  tube  consists  of  two 
sections  of  activated  charcoal  separated  by  a 
section  of  urethane  foam.  See  section  6.2.)  If 
a  particular  atmosphere  is  suspected  of 
containing  a  large  amount  of  contaminant,  a 
smaller  sampling  volume  should  be  taken. 

3.  Interference. 

3.1  When  the  amount  of  water  in  the  air 
is  so  great  that  condensation  actually  occurs 
in  the  tut>e,  organic  vapors  will  not  be 
trapped  efficiently.  Preliminary  experiments 
using  toluene  indicate  that  high  humidity 
severely  decreases  the  breakthrough  volume. 

3.2  When  interfering  compounds  are 
known  or  suspected  to  he  present  in  the  air, 
such  information,  including  their  suspected 
identities,  should  be  transmitted  with  the 
sample. 

3.3  It  must  be  emphasized  that  any 
compound  which  has  the  same  retention 
time  as  the  analyte  at  the  operating 
conditions  described  in  this  method  is  an 
interference.  Retention  time  data  on  a  single 


column  cannot  be  considered  proof  of 
chemical  identity. 

3.4    If  the  possibility  of  interference  exists, 
separation  conditions  (column  packing, 
temperature,  etc.)  must  be  changed  to 
circumvent  the  problem. 

4.  Precision  and  accuracy. 

4.1  The  Coefficient  of  Variation  (CVj)  for 
the  total  analytical  and  sampling  method  in 
the  range  of  17.5-70.0  mg/cu  m  was  0  073. 
This  value  corresponds  to  a  3.3  mg/cu  m 
standard  deviation  at  the  (previous)  OSHA 
standard  level  (20  ppm).  Statistical 
information  and  details  of  the  validation  and 
experimental  test  procedures  can  be  found  in 
Reference  11.2. 

4.2  On  the  average  the  concentrations 
obtained  at  the  20  ppm  level  using  the 
overall  sampling  and  analytical  method  were 
6.0  percent  lower  than  the  "true" 
concentrations  for  a  limited  number  of 
laboratory  experiments.  Any  difference 
between  the  "found"  and  "true" 
concentrations  may  not  represent  a  bias  in 
the  sampling  and  analytical  method,  but 
rather  a  random  variation  from  the 
experimentally  determined  "true" 
concentration.  Therefore,  no  recovery 
correction  should  be  applied  to  the  final 
result  in  section  10.5. 

5.  Advantages  and  disadvantages  of  the 
method. 

5.1  The  sampling  device  is  small, 
portable,  and  involves  no  liquids. 
Interferences  are  minimal,  and  most  of  those 
which  do  occur  can  be  eliminated  by  altering 
chromatographic  conditions.  The  tubes  are 
analyzed  by  means  of  a  quick,  instrumental 
method. 

The  method  can  also  be  used  for  the 
simultaneous  analysis  of  two  or  more 
substances  suspected  to  be  present  in  the 
same  sample  by  simply  changing  gas 
chromatographic  conditions. 

5.2  One  disadvantage  of  the  method  is 
that  the  amount  of  sample  which  can  be 
taken  is  limited  by  the  number  of  milligrams 
that  the  tube  will  hold  before  overloading. 
When  the  sample  value  obtained  for  the 
backup  section  of  the  charcoal  tube  exceeds 
25  percent  of  that  found  on  the  front  section, 
the  possibility  of  sample  loss  exists. 

5.3  Furthermore,  the  precision  of  the 
method  is  limited  by  the  reproducibility  of 
the  pressure  drop  across  the  tubes.  This  drop 
will  affect  the  flow  rate  and  cause  the  volume 
to  be  imprecise,  because  the  pump  is  usually 
calibrated  for  one  tube  only. 

6.  Apparatus. 

6.1  A  calibrated  personal  sampling  purfip 
whose  flow  can  be  determined  within  ^5 
percent  at  the  recommended  flow  rate. 
(Reference  11.3). 

6.2  Charcoal  tubes:  Class  tubes  with  both 
ends  flame  sealed,  7  cm  long  with  a  6-nun 

O  D.  and  a  4-mm  I.D..  containing  2  sections 
of  20/40  mesh  activated  charcoal  separated 
by  a  2-mm  portion  of  urethane  foam.  The 
activated  charcoals  prepared  from  coconut 
shells  and  is  fired  at  600°  C  prior  to  packing. 
The  adsorbing  section  contains  100  mg  of 
charcoal,  the  backup  section  50  mg.  A  3-mra 
portion  of  urethane  foam  is  placed  between 
the  outlet  end  of  the  tube  and  the  backup 
section.  A  plug  of  silicated  glass  wool  is 
placed  in  front  of  the  adsorbing  section.  The 
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pressure  drop  across  the  tube  must  be  less 
than  1  inch  of  mercury  at  a  fiow  rate  of  1  liter 
per  minute. 

6.3  Gas  chromatograph  equipped  with  a 
flame  ionization  detector. 

64    Column  (4-ftxV«-in  stainless  steel) 
packed  with  50/80  mesh  Poropak,  type  Q. 

6.5  An  ele<  tronic  integrator  or  some  other 
suitable  method  for  measuring  peak  areas. 

6.6  Two-milliliter  sample  containers  with 
glass  stoppers  or  Teflon-lined  caps.  If  an 
automatic  sample  injector  is  used,  the 
associated  vials  may  be  used. 

6.7  Microliter  syringes:  lO-microliter  and 
other  convenient  sizes  for  making  standards. 

6  8    Pipets:  1.0-ml  delivery  pipets. 

6  9    Volumetric  flask:  10-ml  cm-  convenient 
^sizes  for  making  standard  solutions. 

7  Beagents. 

7.1  Chromatographic  quality  methanol. 

7.2  Acrylonitrile.  reagent  grade. 

7.3  Hexane.  reagent  grade. 

7.4  Purified  nitrogen. 

7.5  Prepurified  hydrogen. 

7  6  Filtered  compressed  air. 

8  Procedure. 

8.1  Cleaning  of  equipment.  All  glassware 
used  for  the  laborator>'  analysis  should  be 
detergent  washed  and  thoroughly  rinsed  with 
tap  water  and  distilled  water. 

8.2  Calibration  of  personal  pumps.  Each 
personal  pump  must  be  calibrated  with  a 
representative  charcoal  tube  in  the  line.  This 
will  minimize  errors  associated  with 
uncertainties  in  the  sample  volume  collected. 

8.3  Collection  and  shipping  of  samples. 
8.3.1    Immediately  before  sampling,  break 

the  ends  of  the  tube^to  provide  an  opening 
at  least  one-half  the  internal  diameter  of  the 
tube  (2  nun). 

8  3.2  The  smaller  section  of  charcoal  is 
used  as  a  backup  and  should  be  positioned 
nearest  the  sampling  pump. 

8.3.3  The  charcoal  tube  should  be  placed 
in  a  vertical  direction  during  sampling  to 
minimize  channeling  through  the  charcoal. 

8.3.4  Air  being  sampled  should  not  be 
passed  through  any  hose  or  tubing  before 
entering  the  charcoal  tube. 

8.3. S"*  A  maximum  sample  size  of  20  liters 
is  recommended.  Sample  at  a  flow  of  0.20 
liter  per  minute  or  less.  The  flow  rate  should 
be  known  with  an  accuracy  of  at  least  *5 
percent. 

8.3.6  The  temperature  and  pressure  of  the 
atmosphere  being  sampled  should  be 
recorded.  If  pressure  reading  is  not  available, 
record  the  elevation. 

8.3.7  The  charcoal  tubes  should  be 
capped  with  the  supplied  plastic  caps 
immediately  after  sampling.  Under  no 
circumstances  should  rubber  caps  be  used. 

8.3.8  With  each  batch  of  10  samples 
submit  one  tube  from  the  same  lot  of  tubes 
which  was  used  for  sample  collection  and 
which  is  subjected  to  exactly  the  same 
handling  as  the  samples  except  that  no  air  is 
drawn  through  it.  Label  this  as  a  blank. 

8.3.9  Capped  tubes  should  be  packed 
tightly  and  padded  before  they  are  shipped 
to  minimize  tube  breakage  during  shipping. 

8.3.10  Asampleof  the  bulk  niaterial 
should  be  submitted  to  the  laboratory  in  a 
glass  container  with  a  Teflon-lined  cap.  This 
sample  should  not  be  transported  in  the  same 
container  as  the  charcoal  tubes. 


8.4    Analysis  of  samples. 

8  4.1    Preparation  of  samples.  In 
preparation  for  analysis,  each  charcoal  tube 
is  scored  with  a  file  in  front  of  the  first 
section  of  charcoal  and  broken  ojjen.  The 
glass  wool  is  removed  and  discarded.  The 
charcoal  in  the  first  (larger)  section  is 
transferred  to  a  2-ml  stoppered  sample 
container.  The  separating  section  of  foam  is 
removed  and  discarded;  the  second  section  is 
transferred  to  another  stoppered  container. 
These  two  sections  are  analyzed  separately. 

8.4.2  Desorption  of  samples.  Prior  to 
analysis.  1.0  ml  of  methanol  is  pipetted  into 
each  sample  container.  Dosorption  :>huuld  be 
done  for  30  minutes.  Tests  indicate  that  this 
is  adequate  if  the  sample  is  agitated 
occasionally  during  this  period.  If  an 
automatic  sample  injector  is  used,  the  sample 
vials  should  be  capped  as  soon  as  the  solvent 
is  added  to  minimize  volatilization. 

8.4.3  GC  conditions.  The  typical 
operating  conditions  for  the  gas 
chromatograph  are; 

1.  50  mi/min  (60  psig)  nitrogen  carrier  gas 
flow. 

2.  65  ml/min  (24  psig)  hydrogen  gas  flow 
to  detector. 

3.  500  ml/min  (50  psig)  air  flow  to  detector. 

4.  235°  C  injector  temperature. 

5.  255"  C  manifold  temperature  (detector). 
6. 155°  C  column  temperature. 

8.4.4  Injection.  The  first  step  in  the 
analysis  is  the  injection  of  the  sample  into 
the  gas  chromatograph.  To  eliminate 
difficulties  arising  from  blowback  or 
distillation  within  the  syringe  needle,  one 
should  employ  the  solvent  flush  injection 
technique.  The  10-microiiter  sjxinge  is  first 
flushed  with  solvent  several  times  to  wet  the 
barrel  and  plunger.  Three  microliters  of 
solvent  are  drawn  into  the  s>Tinge  to  increase 
the  accuracy  and  reproducibility  of  the 
injected  sample  volume.  The  needle  is 
removed  from  the  solvent,  and  the  plunger  is 
pulled  back  about  0.2  microliter  to  separate 
the  solvent  flush  from  the  sample  with  a 
pocket  of  air  to  be  used  as  a  marker.  The 
needle  is  then  Immersed  in  the  sample,  and 

a  5-microiiter  aliquot  is  withdrawn,  taking 
into  consideration  the  volume  of  the  needle, 
since  the  sample  in  the  needle  will  be 
completely  injected.  After  the  needle  is 
removed  from  the  sample  and  prior  to 
injection,  the  plunger  is  pulled  back  1.2 
microliters  to  minimize  evaporation  of  the 
sample  from  the  tip  of  the  needle.  Observe 
that  the  sample  occupies  4.9-5.0  microliters 
in  the  barrel  of  the  syringe.  Duplicate 
injections  of  each  sample  and  standard 
should  be  made.  No  more  than  a  3  percent 
difference  in  area  is  to  be  expected.  An 
automatic  sample  injector  can  be  used  if  it  is 
shown  to  give  reproducibility  at  least  as  good 
as  the  solvent  flush  method. 

8.4.5  Measurement  of  area.  The  area  of 
the  sample  peak  is  measured  by  an  electronic 
integrator  or  some  other  suitable  form  of  area 
measurement,  and  preliminary  results  are 
read  from  a  standard  curve  prepared  as 
discussed  below. 

8.5  Itetermination  of  desorption  efficiency. 

8.5.1  Importance  of  determination.  The 
desorption  efficiency  of  a  particular 
compouna  can  vary  from  one  laboratory  to 
another  and  also  from  one  batch  of  charcoal 


to  another.  Thus,  it  is  necessary  to  determine 
at  least  once  the  percentage  cf  the  specific 
compound  that  is  removed  in  the  desorption 
process,  provided  the  same  batch  of  charcoal 
is  used. 

8.5.2  Procedure  for  determining  desorption 
efficiency.  Activated  charcoal  equivalent  to 
the  amount  in  the  first  section  of  the 
sampling  tube  (100  mg)  is  measured  into  a 
2.5  in,  4-mm  l.D.  glass  tube,  flame  sealed  at 
one  end.  This  charcoal  must  be  from  the 
same  batch  as  that  used  m  obtaining  the 
samples  and  can  be  obtained  from  unused 
charcoal  tubes.  The  open  end  is  capped  with 
Parafilm.  A  known  amount  of  hexane 
solution  of  acrylonitrile  containing  0.239  g/ 
ml  is  injected  directly  into  the  activated 
charcoal  with  a  microliter  syTinge,  and  tube 
is  capped  with  more  Parafilm.  When  using  an 
automatic  sample  injector,  the  sample 
injector  vials,  capped  with  Tefion-faced 
septa,  may  be  used  in  place  of  the  glass  tube. 

The  amount  injected  is  equivalent  to  that 
present  in  a  20-liter  air  sample  at  the  selected 
level. 

Six  tubes  at  each  of  three  levels  (0.5X,  IX, 
and  2X  of  the  standard)  are  prepared  in  this 
manner  and  allowed  to  stand  for  at  least 
overnight  to  assure  complete  adsorption  of 
the  analyte  onto  the  charcoal.  These  tubes  are 
referred  to  as  the  sample.  A  parallel  blank 
tube  should  be  treated  in  the  same  manner 
except  that  no  sample  is  added  to  it.  The 
sample  and  blank  tubes  are  desorbed  and 
analyzed  in  exactly  the  same  manner  as  the 
sampling  tube  described  in  section  8.4. 

Two  or  three  standards  are  prepared  by 
injecting  the  same  volume  of  compound  into 
1 .0  ml  of  methanol  with  the  same  syringe 
used  in  the  preparation  of  the  samples.  These 
are  analyzed  with  the  samples. 

The  desorption  efficiency  (D.E.)  equals  the 
average  weight  in  mg  recovered  from  the  tube 
divided  by  the  weight  in  mg  added  to  the 
tube,  or 


D.E. 


Average  weight  recovered 
(mg) 

weight  added  (mg) 


The  desorption  efficiency  is  dependent  on 
the  amount  of  analyte  collected  on  the 
charcoal.  Plot  the  desorption  efficiency 
versus  weight  of  anal)'te  found.  This  curve  is 
used  in  section  10.4  to  correct  for  adsorption 
losses. 
9.  Calibration  and  standards. 

It  is  convenient  to  express  concentration  of 
standards  in  terms  of  mg/1.0  ml  methanol, 
because  samples  are  desorbed  in  this  amount 
of  methanol.  The  density  of  the  analyte  is 
used  to  convert  mg  into  microliters  for  easy 
mea$urement  with  a  microliter  syringe.  A 
series  of  standards,  varying  in  concentration 
over  the  range  of  interest,  is  prepared  and 
analyzed  under  the  same  GC  conditions  and 
during  the  same  time  period  as  the  unknown 
samples.  Curves  are  established  by  plotting 
concentration  in  mg/1.0  ml  versus  peak  area. 

Note:  Since  no  internal  standard  is  used  in 
the  method,  standard  solutions  must  be 
analyzed  at  the  same  time  that  the  sample 
analysis  is  done.  This  will  minimize  the 
effect  of  known  day-to-day  variations  and 
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variations  dunr^g  the  same  day  of  thf  FID 
r«sp>on«e.  , 

10  Coiculattons 

10.1  Read  the  weight.  <n  mg,  corrp^ponding 
to  eacn  peak  ar^a  from  t.he  ?{ariria.'d  ;-urv*. 
No  volume  carfBctions  are  Qf«ded.  ftetause 
the  standarti  cur.^  is  based  on  mg,'l  0  mi 
methanol  and  the  vx>i'>in!ie  of  wmpJe  ir. ihi  t<'<! 
i-s  identical  to  th«  voiurne  of  (r;«  srandiri: s 
i.^-iectecL 


10.2  Qwrections  for  ihn  tjtir.k  tnasJ  be  made 

for  ear  h  s-'np'e 

mg  >  mg  sauipiu  -  mg  blank 
Where: 


mg  Mmpie  - 

*amp!9  tut,:« 

blank  tube. 


*(;-,: :.d  in  front  ;>e«„"tior!  uf 


,ad  in  froc!  seaion  uf 


A  similar  procedure  is  foDowed  for  the 
backup  sections. 

10  3  Add  l.he  weig.hts  fourid  ;r.  it\v  front 
and  backup  sections  to  get  the  total  weight 
ir.  the  san;p!e. 

10  4  Read  the  desorption  efficienry  from 
the  curve  (see  sec.  8.5  2)  for  the  amount 
fouixi  in  the  front  section  Divide  tn?  tot.ii 
weij^ht  by  this  desorption  efir>fn:-v  ir  ohta 
the  corrected  mg.'sample 


Correc:'e..J  m^;  sample 


I 


10  5  The  coni.entnr.ion  of  the  analyte  in 
the  air  sampied  car;  be  expressed  in  mg/cu 
m. 


Total  weight 


D£. 


mg/cu  m  =  CurrtH..ted  rrtR 
'sec'icn  ID  4J  x 


1.000  (liter/cu  m) 


air  voiuxne  sampiad  (liter) 


10  6  Another  methcd  of  expreisirg 

concentration  is  ppm 

ppm  =01  mg/cu  *  24  45^1  VV.  x  760/Px 
T   •••  273/298 

VN  her!^ 
P  '  Press-ire  rr.m  Hj^,  of  a:.-  s:-..':ipled. 
T  =  Tsrapera'tir"  '^C.',  :.f  air  i,i-npled. 
;•»  45  =  Molar  '.r.l...T,e  ['lie:  tivjle)  at  25*C 

and  760  rr„T.  Hg. 
<i  IV  =  Mc.^cu-fl.:  w,.\ght  (g/mole) of 

76u  >  Standard  pressure  Unm  Hg). 
298  «  Standard  temperature  {'K). 

' '    Peferences 

U.l  Wh:'9  L  D  ■?•  3       A  rnnvenient 
Optimized  Mp'h'id  f^.-  •.^:i  A.-..''viisof 
Selected  Sc.-'-'n'  \'.i;«  -^  :.t  :-■  It-.dustritl 
.ftno«--pD(^re,    .V-i*',-  /.t.j   H,-^   A.^soc.  f., 

1 1  2  D.x:--..''.entatiQn  of  MOSH  Validation 
T-sts,  MOSH  C>-'.-3c*  S'j,  CDG-99-74-45. 

11  3  F  ca.  R^p.: .-.  MOSH  Qir.'ni.  •  KSM- 
99-71-31    ■•Pp'^.ina.   lAnp^er  ^;:   ,    ■  ,r 
Char^.r,a.  Tubes. "  S«pt8mb«  15.  1972. 

MOSH  .Modification  of  NTOSH  Method  S- 

The  NIOSH  rBcommandad  method  for  low 
levels  for  acrvlafiitrila  is  a  modifkation  of 
•r.e'hrd  .S-1  jn  It  di&rs  ia  the  following 

.-«>>,p*>cts 

1,  Sarr.pies  dre  .itif-uri-mi  'js:.Tg  1  ml  of  1 

percent  acatoae  ..'.  f'S.  Tr.tr  ^hdn  methanol. 

(2)  Th«  c!r..i;V'u  a;  . ;-;;...'::-  inc  conditions 


.p6i:xjp<'' 


!'>/0  ::;  6a.  100 


indfioc? 
It-.iector  (enifjera'-.irp,  2;*T"r. 
DotectijT  temperatusT?   UXr  ' 
Qjiumn  temperatiinj  Aa'  C 
HeiiLjn  flow  25  mi/mia. 
Air  flow:  450  ml/mm, 
HydroijBn  flow  55  ml/mm 


(3)  A  2  ^1  in(*">  tion  uft'ie  (it-sorlj-'d  aoiiivle 
Is  used. 

(41     '.    i«i!.p;..lf^  ThtM   :,if   1    *0  TOl/mia  IS 

recorrjTie.ideci. 

OSHA  Laboratory  Modification  of  MOSH 
Method  S-158 

Analyte:  Aoyloaitrile. 
Matrix-  Air, 

Procedure:  Adsorption  on  charcoal, 
desorption  with  methanol,  GC 

1.  Principle  of  the  Method  (Reference  1). 

1.1  A  known  volume  of  air  is  drawn 
through  a  charcuMl  tube  to  trap  the  organic 
vapors  present 

1.2  The  charcoal  in  the  tube  is  transferred 
to  a  small,  stoppered  sample  vial,  and  the 
analyte  is  desorbed  with  methanol. 

13    An  aliquot  of  the  desortjed  sample  is 
injected  into  a  gas  chromatograph. 

1.4    The  vea  of  the  resulting  peak  is 
determined  and  compared  with  areas 
obtained  for  standards. 

2.  Adxaniogp-s  and  disodvtwtages  of  the 
method. 

2.1  The  sampling  device  is  small, 
portable,  and  involves  no  liquids. 
Interferences  are  minlmai,  and  roost  ci  trii.sp 
which  do  occur  can  be  eliminated  '  v  ai'e.^ng 
chromatographic  conditions  The  »u: -s  -r«! 
analyzed  by  meansof  aquic»    p  :-:!■'  ii 
method. 

2.2  This  method  may  not  .<  at.     .j  •  t  ,r 
the  aimultaneoui  analysis  of ;  *     >:  z,  -' 
substances. 

2.3  The  amount  of  sample  whicr.  c  :<:  ^^e 
taken  is  limited  by  the  numb-  of  .Tiiiigrants 
that  the  tube  will  hcHd  bef-irB    veritia'.iag. 
When  the  sample  value  ui  ti.r.nd  f,ux  the 
backup  section  of  the  charcoa  tuije  exceeds 
25  percent  of  that  found  on  th  •  fcraiit  «^?:-in. 
the  poaaibility  of  sample  loss  exists 

2.4  The  precisian  of  the  method  ts 
limited  by  the  rBpnj<l«.ibility  of  the  pressure 
drop  acroet  the  tuoes   This  drop  wiil  affect 
the  flow  rata  and  cause  the  volume  to  b*'' 


Impracise,  because  the  pianp  is  usually 
calibrated  fur  one  tube  only. 

3  Apparaftis 

3  1     .\  calibratwi  persoiuii  sampling  pjrttp 

whose  flow  can  be  determined  witn;:!  ■' 
percent  at  the  recommended  flow  ratt- 

3.2  C/harcoai  turx^s.  Glass  tube  with  txith 
ends  flame  sealed,  7  ctm  long  w:th  a  fe-mra 
O.D.  and  a  4-m;n  I.D.,  containing  2  sections 
of  2Q'40  mesh  activated  charcoal  separated 
by  a  2-mm  portion  nf  urethane  foarr:.  The 
activatad  dia.-coai  is  prepared  from  rorxinu" 
shells  and  ;s  r-.n^z  at  600'  (/  p.-'ur  ;  i  pr.ci:nt 
The  adsorbing  section  co.^tains  KX)  rni;    .'' 
charcoal,  the  bcck-up  section  50  mg  A  3 -r,.-; 
portion  of  urethan?  fnam  is  pluced  between 
the  outlet  end  of  the  tu^ie  a:;d  the  back-up 
section.  A  plug  of  sililated  glass  wool  is 
placed  in  front  of  the  adsorbing  section.  The 
pressure  drop  across  the  tube  must  be  less 
than  one  inch  of  mercury  at  a  flow  rate  of  1 
liter  per  min'jte 

3.3  Gas  cL-om<i!: 'graph  equipped  with  a 
nitrogen  phosphorus  detector. 

3.4  Column  (10-flxl.'8''-in  stainless 
steel)  packed  with  100/120  Supelcoport 
coated  with  10  percent  SP  1000. 

3.5  An  electronic  integrator  or  some  other 
suitable  method  for  measuring  peak  area. 

3.6  Two-milliliter  sample  vials  with 
Teflon-lined  caps 

3.7  Microliter  syTi.igB!:;  lO-niicroliter.  and 
other  convenient  sizes  for  making  standards. 

3  3  Pipets;  1.0-ml  delivery  pipels. 

3  9  Volumetric  flasks:  convenient  sizes  for 
:r.  iking  standard  solutions. 

4  Pe:.K,ents. 

4  1  Chrom<itographic  quality  methanol 
".  2  Acryiniiltrile,  reagent  gradp 

4  3  Filtered  rxim pressed  &:[ 

4  4  Purified  hydrogen 

4  5  Purified  helium 
h  Procedure 

5-1  Cleaning  of  equipment  All  glassware 
used  for  the  laboratory  analysis  should  {k 
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properly  cleaned  and  free  of  organics  which 
could  interfere  in  the  analysis. 

5  2  Calibration  of  personal  pumps.  Each 
pump  must  be  calibrated  with  a 
representative  charcoal  tut)e  in  the  line. 

5.3  Collection  and  shipping  of  samples. 
S.3.1  Immediately  before  sampling,  break 

the  ends  of  the  tube  to  provide  an  opening 
at  least  one-half  the  internal  diameter  of  the 
tube  (2  mm). 

5  3  2  The  smaller  jection  of  the  charcoal  is 
used  as  the  backup  and  should  be  placed 
nearest  the  sampling  pump. 

5.3.3  The  charcoal  should  be  placed  in  a 
vertical  position  during  sampling  to 
minimize  channeling  through  the  charcoal. 

5  3.4  Air  being  sampled  should  not  be 
passed  through  any  hose  or  tubing  l)efore 
pntering  the  charcoal  tube. 

5  3  5  A  sample  size  of  20  liters  is 
recommended.  Sample  at  a  flow  rate  of 
approximately  0.2  liters  per  minute.  The  flow 
rate  should  be  known  with  an  accuracy  of  at 
least  *'  percent. 

5.3.6  The  temperature  and  pressure  of  the 
atmosphere  being  sampled  should  be 
rerorded- 

5  3  7  The  charcoal  tubes  should  be  capped 
with  the  supplied  plastic  caps  immediately 
after  sampling  Rubber  caps  should  not  be 
used. 

5.3.B  Submit  at  least  one  blank  tube  (a 
charcoal  tube  subjected  to  the  same  handling 
procedures,  without  having  any  air  drawn 
through  it)  with  each  set  of  samples. 

5,3.9.  Take  necessary  shipping  and  packing 
precautions  to  minimize  breakage  of  samples. 

5.4  Analysis  of  samples. 

5  4.1  Preparation  of  samples.  In 
preparation  for  analysis,  each  charcoal  tube 
is  scored  with  a  file  in  front  of  the  first 
section  of  charcoal  and  broken  open.  The 
glass  wool  is  removed  and  discarded.  The 
charcoal  in  the  first  (larger)  section  is 
transferred  to  a  2-ml  vial.  The  separating 
section  of  foam  is  removed  and  discarded; 
the  section  is  transferred  to  another  capped 
vial.  These  two  sections  are  analyzed 
separately. 

5  4.2  besorption  of  samples.  Prior  to 
analysis,  1.0  ml  of  methanol  is  pipetted  into 
each  sample  container.  Desorption  should  be 
done  for  30  minutes  in  an  ultrasonic  bath. 
The  sample  vials  are  recapped  as  soon  as  the 
solvent  is  added. 

5.4.3  GC  conditions.  The  typical  operating 
conditions  for  the  gas  chromatograph  are: 

1.  30  ml/min  (60  psig)  helium  carrier  gas 
flow. 

2.  3.0  ml/min  (30  psig)  hydrogen  gas  flow 
to  detector. 

3.  50  ml/min  (60  psig)  air  flow  to  detector. 

4.  200°  C  injector  te-mperature. 

5.  200°  C  dejector  temperature. 
6. 100°  C  column  temperature. 

5.4.4  Injection.  Solvent  flush  technique  or 
equivalent. 

5  4  5  Measurement  of  area.  The  area  of  the 
sample  peak  is  measured  by  an  electronic 
integator  or  some  other  suitable  form  of  area 
measurement,  and  preliminary  results  are 
read  from  a  standard  curve  prepared  as 
discussed  below. 

5.5  Determination  of  desorption  efficiency. 
5.5.1  Importance  of  determination.  The 

desorption  efficiency  of  a  particular 


compound  can  vary  from  one  laboratory  to 
another  and  also  from  one  batch  of  charcoal 
to  another.  Tlius,  it  is  necessary  to  determine, 
at  least  once,  the  percentage  of  the  specific 
compound  tiiat  is  removed  in  the  desorption 
process,  provided  the  same  batch  of  charcoal 
is  used. 

5.5.2  Procedure  for  determining  desorption 
efficiency.  The  reference  portion  of  the 
charcoal  tube  is  removed.  To  the  remaining 
portion,  amounts  representing  0.5X,  IX,  and 
2X  (X  represents  TLV)  based  on  a  20  1  air 
sample  are  injected  onto  several  tubes  at  each 
level.  Dilutions  of  acrylonilrile  with 
methanol  are  made  to  allow  injection  of 
measurable  quantities.  These  tubes  are  then 
allowed  to  equilibrate  at  least  overnight. 
Following  equilibration  they  are  analyzed 
following  the  same  procedure  as  the  samples 
A  curve  of  the  desorption  efficiency 

amt  recovered/cimt  added 

is  plotted  versus  amount  of  analyte  found. 
This  curve  is  used  to  correct  for  adsorption 
losses. 

6.  Calibration  and  standards. 

A  series  of  standards,  varying  in 
concentration  over  the  range  of  interest,  is 
prepared  and  analyzed  under  the  same  GC 
conditions  and  during  the  same  time  period 
as  the  unknown  samples.  Curves  are 
prepared  by  plotting  concentration  versus 
pieak  area. 

Note  Since  no  internal  standard  is  used  in 
the  method,  standard  solutions  must  be 
analyzed  at  the  same  time  that  the  sample 
analysis  is  done.  This  will  minimize  the 
effect  of  known  day-to-day  variations  and 
variations  during  the  same  day  of  the  NPD 
response.  Multiple  injections  are  necessary. 

7.  Calculations. 

Read  the  weight,  corresponding  to  each 
peak  area  from  the  standard  curve,  correct  for 
the  blank,  correct  for  the  desorption 
efficiency,  and  make  necessary  air  volume 
corrections. 

8.  Reference  NIOSH  Method  S-156. 

§1915.1047    Ethylen*  oxide. 

(a)  Scope  and  application.  (1)  This 
section  apphes  to  ell  occupational 
exposures  to  ethylene  oxide  (EtO), 
Chemical  Abstracts  Service  Registry  No. 
75-21-8,  except  as  provided  in 
paragraph  (a)(2)  of  this  section. 

(2)  This  section  does  not  apply  to  the 
processing,  use.  or  handling  of  products 
containing  EtO  where  objective  data  are 
reasonably  relied  upon  that  demonstrate 
that  the  product  is  not  capable  of 
releasing  EtO  in  airborne  concentrations 
at  or  above  the  action  level,  and  may  not 
reasonably  be  foreseen  to  release  EtO  in 
excess  of  the  excursion  limit,  under  the 
expected  conditions  of  processing,  use, 
or  handling  that  wiil  cause  the  greatest 
possible  release. 

(3)  Where  products  containing  EtO  are 
exempted  under  paragraph  (a)(2)  of  this 
section,  the  employer  shall  maintain 
records  of  the  objective  data  supporting 
that  exemption  and  the  basis  for  the 
employer's  reliance  on  the  data,  as 


provided  in  paragraph  (k)(l)  of  this 
section. 

(b)  Definitions:  For  the  purpose  of  this 
section,  the  following  definitions  shall 
apply: 

Action  level  means  a  concentration  of 
airborne  EtO  of  0.5  ppm  calculated  as  an 
eight  (8)-hour  time-weighted  average. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
specifically  authorized  by  the  employer 
whose  duties  require  the  person  to  enter 
a  regulated  area,  or  any  person  entering 
such  an  area  as  a  designated 
representative  of  employees  for  the 
purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring 
procedures  under  paragraph  (1)  of  this 
section,  or  any  other  person  authorized 
by  the  Act  or  regulations  issued  under 
the  Act. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Emergency  means  any  occurrence 
such  as,  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  that  is  Ukely  to  or 
does  result  in  an  unexpected  significant 
release  of  EtO. 

Employee  exposure  means  exposure 
to  airborne  EtO  which  would  occur  if 
the  employee  were  not  using  respiratory 
protective  equipment. 

Ethylene  oxide  or  EtO  means  the 
three-membered  ring  organic  compound 
with  chemical  formula  C2H4O. 

(c)  Permissible  exposure  limits — (1)  8- 
hour  time  weighted  average  (TWA).  The 
employer  shall  ensure  that  no  employee 
is  exposed  to  an  airborne  concentration 
of  EtO  in  excess  of  one  (1)  part  EtO  per 
million  parts  oT  air  (1  ppm)  as  an  8-hour 
time-weighted  average  (8-hour  TWA). 

(2)  Excursion  limit.  The  employer 
shall  ensure  that  no  employee  is 
exposed  to  an  airborne  concentration  of 
EtO  in  excess  of  5  parts  of  EtO  per 
million  parts  of  air  (5  ppm)  as  averaged 
over  a  sampling  period  of  fifteen  (15) 
minutes. 

(d)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  employee  exposure 
shall  be  made  from  breathing  zone  air 
samples  that  are  representative  of  the  8- 
hour  TWA  and  15-minute  short-term 
exposures  of  each  employee. 

(ii)  Representative  8-hour  TWA 
employee  exposure  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  full-shift  exposure  for  each 
shift  for  each  job  classification  in  each 
work  area.  Representative  15-minute 
short-term  employee  exposures  shall  be 
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d^»trirniined  on  "he  basis  of  are  or  m-j-ri 
sample^,  r^'prpsentirt^  15-;T:,;[,i'.:'H 
Hxposurvs  associatsd  wiih  oparationa 
'hat  are  most  litely  to  produce 
exposures  above  the  excursion  limit  for 
eaA  shift  for  each  iob  classificetion  in 

each  W-1;-)t  H-'-a 

(ill]  VVne'*^  the  ^^ri:  ji:'>e'  i-fin 
document  that  exDns'irt?  t'leis  trw 


equivilert 


•or  ^i'T.iiir  ,TLi»'rati'' 


differe".'  work  sh.fts,  irie  err.Dlovtir  t':oed 
onl\  '■■-'•f>n--:"e  -H^r^i^":-'?.' ;v>  employee 
exposL-B  for  ifiat  opt-rai.jn  s^::j^one 
Oift. 

•'npio',"'  W:cv  has  a  •.v;rik"!8(.e   ::  'a'^j'^, 
operation  covareo  n-.  'h;s  star;  i  c-i 
except  as  providb"i  h:  n  paniv'apri 
(a)(2)  or  (d)(2Kii)  of  tbis  sectiu!,,  shs-i 
perform  initial  monitonng  to  d»'e'n;  ae 
accurately  the  airborne  rom^wrtra'   j;:^ 
nf  EtO  to  'vi'r-  h  err. :;    ;', v»*>5.  Tiay  be 
e< posed. 

(iij  Where  the  employer  has 
T.Qni*or«d  afier  Il-'s  15*3  0^3  and  the 
rr;  jn/'.'-in^  satisfie;.  {.ii  ot.Ter 
requir«mer*b  of  Ih.s  sf(  t;"!!!,  ';,- 
employer  may  rely  or:  such  aari;ar 
monitoring  results  to  satisfy  the 
'•»qui^9ments  of  paracBph  fdM2)(i)of 
this  section 

luij  VVhwre  til't  employer  has 
prsvioasiy  mtiuito.'ed  for  the  excursion 
limit  and  the  monitoring  satisfies  aii 
oth*"-  r^^uirv.T.«nts  of  this  sections,  the 
eopioyer  may  rely  on  such  earlier 
-.or.itoring  results  to  satisfy  the 
'^uirsnents  of  pararraoh  (d)(2)(i)  of 
:,~,i  s«_t;:,n 

3    V-'fiitonng  frequency  (periodic 
ivonitD.-mgj.  [i]  If  the  monitoring 
required  by  paragraph  (d)(2)  of  this 
section  reveals  employee  exposure  at  or 
above  the  action  level  but  at  or  below 
the  8-hour  TWA,  the  employer  sh^Ii 
repeat  such  monitoring  for  each  such 
employee  at  least  every  6  months. 
Ui)  If  the  monitoring  required  by 
paragraph  (d)(2)ii)  of  this  section  reveals 
employee  exposure  above  the  8- hour 
TWA,  the  employer  shall  repeat  such 
monitoring  for  each  such  employee  at 
least  every  3  months. 

(iii)  The  employer  may  alter  the 
monitoring  schedule  from  quarterly  to 
semiannually  for  any  employee  for 
whom  two  consecutive  measurements 
taken  at  least  7  days  apart  indicate  that 
t.^e  employee's  exposure  has  decreased 
to  or  below  the  8-hour  TWA. 

(iv)  If  the  monitoring  required  by 
paragraph  (d)(2)(ij  of  this  section  reveals 
employee  exposure  above  the  15  minute 
excursion  bmjt,  the  employer  shall 
repeat  such  monitoring  for  each  sach 
employee  at  'east  every  3  months,  and 
more  often  as  necessary  to  evaluate 
exposure  ihe  employee's  short-term 
exposures 


(4)  Termination  of  r.).) niton pg  (i)  If 
the  initial  monitoring  required  by 
paragraph  (d)(2)(i)  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level,  the  employer  may 
discontinue  TWA  monitoring  for  those 
employees  whose  exposures  are 
represented  by  the  initial  monitoring. 

(ii)  If  the  periodic  monitoring  required 
by  paragraph  (d)(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level,  the 
employer  may  discontinue  TWA 
nionitorix^g  for  those  employees  whose 
exposures  are  represented  by  such 
monitoriiig. 

(iii)  If  the  initial  monitoring  required 
by  paragraph  {d)(2)(l)  of  this  section 
reveals  employee  exposure  to  be  at  or 
below  the  excursion  limit,  the  employer 
may  discontinue  excursion  limit 
monitoring  for  those  employees  whose 
exposures  are  represented  by  the  initial 
monitoring. 

(iv)  If  the  periodic  monitoring 
required  by  paragraph  (d)(3)  of  this 
section  reveals  that  employee 
exposures,  as  indicated  by  at  least  two 
consecutive  measurements  taken  at  least 
7  days  apart,  are  at  or  below  the 
excursion  limit,  the  employer  may 
discontinue  excursion  Umit  monitoring 
for  those  employees  whose  exposures 
are  represented  by  such  monitoring. 

(5)  Additional  monitoring. 
Notwithstanding  the  provisions  of 
paragraph  {d)(4)  of  this  section,  the 
employer  shall  institute  the  exposure 
monitoring  required  under  paragraphs 
(d)(2)(i)  and  (d)(3)  of  this  section 
whenever  there  has  been  a  change  in  the 
production,  process,  control  equipment, 
personnel  or  work  practices  that  may 
result  in  new  or  additional  exposures  to 
EtO  or  when  the  employer  has  any 
reason  to  suspect  that  a  change  may 
result  in  new  or  additional  exposures. 

(6)  Accuracy  of  monitoring,  (i) 
Monitoring  shall  be  accurate,  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  EtO  at  the  1  ppm 
TWA  and  to  within  plus  or  minus  35 
percent  for  airborne  concentrations  of 
EtO  at  the  action  level  of  0.5  ppm. 

(ii)  Monitoring  shall  be  accurate,  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  35  percent  for  airborne 
concentrations  of  EtO  at  the  excursion 
limit. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  standard,  notify 
the  affected  employee  of  these  results  in 
writing  either  individually  or  by  posting 


of  rt's'j!';;  i.T  an  appropriate  location  that 
is  accessible  to  affected  employees. 

(ii)  The  written  notification  required 
by  paragraph  (d)(7)(i)  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  to  reduce 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit,  wherever 
monitoring  results  indicated  that  the 
TWA  and/or  excursion  limit  has  been 
exceeded. 

(e)  Regulated  areas.  (1)  The  employer 
shall  establish  a  regulated  area  wherever 
occupational  exposure  to  airborne 
concentratior.s  ot  EtO  may  exceed  the 
TWA  or  wherever  the  EtO  concentration 
exceeds  or  can  reasonably  be  expected 
to  exceed  the  excursion  limit. 

(2)  Access  to  regulated  areas  ^all  be 
limited  to  aulhori:ed  persons.     - 

(3)  Regulated  areis  sh-'l  be 
demarcated  in  any  manner  that 
minimizes  the  number  of  employees 
within  the  regulated  araa. 

(D  Methods  of  compliance — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employe«  exposure  to  or  below  the 
TWA  a;;d  to  or  beia'A'  the  exairsion 
limit,  except  to  the  extent  that  such 
controls  are  not  feasible. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
TWA  and  to  or  below  the  excursion 
limit,  the  employer  shall  use  them  to 
reduce  employee  exposure  to  the  lowest 
levels  achievable  by  these  controls  and 
shall  supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(iii)  Engineering  controls  are  generally 
infeasible  for  the  following  operations: 
collection  of  quality  assurance  sampling 
from  sterilized  materials  removal  of 
biological  indicators  from  sterilized 
materials:  loading  and  unloading  of  tank 
cars;  changing  of  ethylene  oxide  tanks 
on  sterilizers;  and  vessel  cleaning.  For 
these  operations,  engineering  controls 
are  required  only  where  the  Assistant 
Secretary  demonstrates  that  such 
controls  are  feasible. 

(2)  Compliance  program,  (i)  Where 
the  TWA  or  excursion  limit  is  exceeded, 
the  employer  shall  establish  and 
implement  a  written  program  to  reduce 
exposure  to  or  below  the  TWA  and  to 
or  below  the  excursion  limit  by  means 
of  engineering  and  work  practice 
controls,  as  required  by  paragraph  (f)(1) 
of  this  section,  and  by  the  use  of 
respiratory  protection  where  required  or 
permitted  under  this  section. 
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(ii)  The  compliance  program  shall 
include  a  sf  hedule  for  periodic  leak 
detection  «ur\'eys  and  a  written  plan  for 
emergency'  situations,  as  specified  in 
parao-apb  (bj(i)  of  this  section. 

(iii)  Written  plans  for  a  program 
required  m  paragraph  (0(2)  shall  be 
developed  and  furnished  upon  request 
for  evam.ination  and  copying  to  the 
Assistant  Secret  a  rv.  the  Dirwctor, 
effected  employees  and  designated 
employee  representatives.  Such  plans 
shall  be  reviewed  at  least  every  12 
months,  and  shall  be  updated  as 
necessary  to  reflect  significant  changes 
in  the  status  of  the  employer's 
compliance  program. 

(iv)  The  employer  shall  not 
implement  a  schedule  of  employee 
rotation  as  a  means  of  compliance  wth 
the  rvVA  or  excursion  limit. 

(g)  Respiratory  protection  and 
personal  protective  equipment — (1) 
General.  The  employer  shall  provide 
respirators,  and  ensure  that  thev  are 
used,  where  required  bv  this  se<*)on. 
Respirators  shall  be  ustni  m  the 
following  circumstancp^. 

(i)  During  the  intnrval  ntw  e^sHrv  ;,a 
install  or  implement  feasible 
engineering  and  work  practice  controls; 

fii]  In  work  operations,  such  as 
maintenance  and  repair  at  tivities,  vessel 
cleaning,  or  other  activities  for  which 
engineering  and  work  practice  cont'ois 
are  not  feasible: 

(iii)  In  work  situations  whert-  feasible 
engineering  and  work  practu^  ;  nr.trcls 
are  not  yet  sufficient  to  reduce  axposare 
to  or  below  the  T\V,A  or  excursion  limit, 
and 

(iv)  In  emergencies. 

(2)  Respirator  sfiertion  [i]  Where 
respirators  are  required  under  this 
section,  the  employer  shall  select  and 
provide,  at  no  cost  to  the  employee  the 
appropriate  respirator  as  specified  in 
Table  1,  and  shall  ensure  that  the 
employee  uses  the  respirator  pro\ided 

(ii)  The  employer  shall  select 
respirators  from  among  those  tumtly 
approved  as  being  acceptable  for 
protection  against  EtO  by  the  Kime 
Safety  and  Health  .^dministratum 
(MSHA)  and  by  the  National  Inst.tuV 
for  Occupational  Safety  and  Heaith 
(NIOSH)  under  the  prtn-isions  of  30  CFR 
Part  n 

(3)  Respirator  program  Where 
respiratory  protection  is  required  by  th.s 
section,  the  employer  shall  institute  a 
respirator  progf^m  in  accordance  with 
29  CFR  1910.134  fb).  !d).  fe).  and  (f) 

(4)  Protective  clothing  and  equiprnert 
Where  eye  or  skin  contact  with  liquid 
EtO  or  EtO  solutions  may  occur,  the 
employer  shall  select  and  provide,  at  no 
cost  to  the  employee,  appropriate 
[Totective  clothing  or  (stlier  equipment 


in  accordan:  e  with  29  CFR  1910  132 
and  1910.133  to  protect  any  area  of  the 
body  that  may  come  in  contact  with 
liquid  EtO  or  EtO  in  solution,  and  shall 
ensure  that  the  employee  wears  the 
protective  clothing  and  equipment 
provided, 

(h)  Emergency  situations — (1)  Written 
plan,  (i)  A  written  plan  for  emergency 
situations  shall  be  developed  for  each 
workplace  where  there  is  a  possibility  of 
an  emergency.  Appropriate  portions  of 
the  plan  shall  be  implemented  in  the 
event  of  an  emergency, 

(ii)  The  plan  shall  specifically  provide 
that  employees  engaged  in  correcting 
emergency  conditions  shall  be  equipped 
with  respiratory  protection  as  required 
by  paragraph  (g)  of  this  section  until  the 
emergency  is  abated. 

(iii)  The  plan  shall  include  the 
elements  prescribed  in  29  CFR  1910.38. 
"Employee  eniergency  plans  and  fire 
prevention  plans." 

(2)  Alerting  employees.  Where  there  is 
the  possibility  of  employee  exposure  to 
EtO  due  to  an  emergency,  means  shall 
be  developed  to  alert  potentially 
affected  employees  of  such  occurrences 
promptly.  Affected  employees  shall  be 
immediately  evacuated  from  the  area  in 
the  event  that  an  emergency  occurs. 

TaslE      1 — M:r,iMUM      REQ.^.tA£M£NTS 

for  resptratorv  protection  for 

Airborne  EtO 


Table      1  — W.N.MvM      Rt.U-:REMENTS 

FOR  Respiratory  Protection  for 
Airborne  EtO — Continued 


C/OrtdiSon  ot  use 

cr  coocenu-ation 

oi  airtjome  EtO 

(ppm) 


Equal  to  or  'ess 

t.-.an  5C. 


Equiitoorless 
than  2.000. 


Mlnimuni  required  res- 
pirator 


-.cifx:actfat)or 
above  2,000 
Of  Lickriown 
concentration 
iSijcr'  as  in 


Rrefighting  .. 


i'al     FuC    facecipre     ^es- 

pifBtC'f       W'Sr       '  "  ■       ,at- 
proved    'Car-u£!bl      fr,.;v„;x 

bacN.-TK>uJ~t60 

(a)  Pos.t!v'e-i';''e"-,.-'>-    ''  ,';^ 
pltefl       p.!'       '■8s^'';tC'f, 
equipped  with  tuJI  face- 
pt»ce    ^.ooo    or  helmet. 

Of 

(b)  CC'ntjnuc>LiS-''Ci*  sjP- 
plied  atf  respi'B'D'  >,3s<- 
tK'«   pressure  I    ec'./i::i*d 

With      rv.x,M3.       ►iftir-,*''!        :J 

surt 

(8;     Po.S(tlve-pfe&Si.>fe     Mtt<- 

oontained   Dr6at^n-,g    af>- 
[jaratus  (SCBA), 

etjuipped  *:t,'-  full  face- 

pttK:e    0' 

(b)  P'>sit!ve-pres,E;,.'n  ^;H 
tacepittce  s.,.,.'C.(ie".;  a-t 
fespirstof  eyuippei!  *-'n 
an  aj»uia/-y  p<:-S4ii*e- 
pressure  se!t-:;ixi;a>'HXj 
txeatr.mg  ap^a'atjs 

(a)  Pos.f!ve  press.,/ e  se.'- 
con:aii"*',j  t'f-r'"--- ,  ap- 
pa.rarjs  e<3;.,i':.'r'«'J  vv;t, 
tuH  (acj^piftC'P 


Condition  of  use 

or  concentration 

of  airtjome  EtO 

(ppm) 

Mtnirrxjm  required  re»- 
piralor 

Escape  

(a)     Any     respirakx     de- 
scribed atx>v«. 

Note. — Res;  VI'  ^5  »:■ 
higher  conc©r;ra;Kxvs  a;*" 
It  lower  corx^ftmuons. 


J.U*Z 


(i)  Medical  sun-eillance — (1) 
General — (i)  Employees  covered.  (A) 
The  employer  shall  institute  a  medical 
surveillance  program  for  all  employees 
who  are  or  may  be  exposed  to  EtO  at  or 
above  the  action  level,  without  regard  to 
the  use  of  respirators,  for  at  least  30 
days  ay»ar. 

IB)  Tne  employer  shall  make  available 
medical  examinations  and  consultations 
to  all  employees  who  have  been 
exposed  to  EtO  in  an  emergency 
situation. 

(ii)  Examination  by  a  physician.  The 
employer  shall  ensure  that  all  medical 
examinations  and  procedures  are 
performed  by  or  under  the  supervision 
of  a  licensed  physician,  and  are 
provided  without  cost  to  the  employee, 
without  loss  of  pay,  and  at  a  reasonable 
time  and  place. 

(2)  Medical  examinations  and 
consultations,  (i)  Frequency.  The 
employer  shall  make  available  medical 
examinations  and  consultations  to  each 
employee  covered  under  paragraph 
(i)(l)(i)  of  this  section  on  the  following 
schedules: 

(A)  Prior  to  assignment  of  the 
employee  to  an  area  where  exposure 
may  be  at  or  above  the  action  level  for 
at  least  30  days  a  year. 

(B)  At  least  annually  each  employee 
exposed  at  or  »iN<  ve  the  action  level  for 
at  least  30  days  in  the  past  year. 

(C)  At  termination  ot  employment  or 
reassignment  to  an  area  where  exposure 
to  EtO  is  not  at  or  above  the  action  level 
for  at  least  30  days  a  \  •<  / 

(D)  As  medically  epprupnate  for  any 
employee  exposed  during  an 
emergency. 

(E)  As  soon  as  possible,  upon 
notification  by  an  employee  either  (1) 
that  the  employee  has  developed  signs 
or  symptoms  indicating  possible 
overexposure  to  EtO.  or  (2)  that  the 
employee  desires  medical  advice 
concerning  the  effects  of  current  or  past 
exposure  to  EtO  on  the  employee's 
ability  to  produce  a  healthy  child. 

(F)  If  the  examining  physician 
determines  that  any  of  the  examinations 
should  be  provided  more  frequently 
than  specified,  the  employer  shall 
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provTde  such  examinations  to  affected 
employees  at  the  frequencies 
recommended  bv  the  physician. 

(ii)  Content.  [A]  Medical  examinations 
made  available  pursuant  to  paragraphs 
(i)(2)(i]{AHD)  of  this  section  shall 
include 

(J)  A  medical  and  work  history  with 
special  emphasis  directed  to  s\Tnptoms 
related  to  tne  pulmonary,  hematologic, 
neurologic,  and  reproductive  systems 
and  to  the  eyes  and  skm. 

[2]  A  physical  examination  with 
particular  emphasis  given  to  the 
pulmonary,  hematoiogic.  neurologic, 
and  reproductive  systems  and  to  the 
eyes  and  skin. 

(J)  A  complete  blood  count  to  include 
at  least  a  white  cell  count  (including 
differential  cell  count),  red  cell  count, 
hematocrit,  and  hemoglobin, 

[4]  .Any  laboratory  or  other  test  which 
the  examining  physician  deems 
necessary  by  sound  medical  practice 

(B)  The  content  of  medical 
examinations  or  consultation  made 
available  pursuant  to  paragraph 
(i)(2)(i)(E]  of  this  section  shall  be 
determined  by  the  examining  physician, 
and  shall  include  pregnancy  testing  or 
laboratory  evaluation  of  fertility,  if 
requested  by  the  employee  and  deemed 
aporopriate  by  the  phvsician. 

13)  information  provided  to  the 
physician.  The  em.ployer  shall  provide 
the  following  information  to  the 
examining  phvsician 

(i)  A  copy  ol  this  standard  and 
Appendices  A,  B,  and  C 

(li)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure 

(ui)  The  employee's  representative 
exposure  level  or  anticipated  exposure 
level. 

(iv)  A  description  of  any  personal 
protective  and  respiratory  equipment 
used  or  to  be  used 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
that  is  not  otherwise  available  to  the 
examining  physician 

(4)  Physician's  written  opinion,  (i)  The 
employer  shall  obtain  a  written  opinion 
from  the  examining  physician  This 
written  opinion  shall  contain  the  results 
of  the  medical  examination  and  shall 
include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  nsk  of 
material  health  impairment  from 
exposure  to  EtO; 

(B)  Any  recommended  limitations  on 
the  employee  or  upon  the  use  of 
personal  protective  equipment  such  as 
clothing  or  respirators,  and 

(C)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 


results  of  the  medical  examination  and 
of  any  medical  conditions  resulting 
from  EtO  exposure  that  require  further 
explanation  or  treatment. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  reveal  in  the  written 
opinion  given  to  the  employer  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  EtO. 

(iiij  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  affected  employee  within  15  days 
from  its  receipt. 

(j)  Communication  of  EtO  hazards  to 
employees — (1)  Signs  and  labels,  (i)  The 
employer  shall  post  and  maintain 
legible  signs  demarcating  regulated 
areas  and  entrances  or  accessways  to 
regulated  areas  that  bear  the  following 
legend: 

DANGER 

ETHYl^NE  OXIDE 

CANCER  HAZARD  AND  REPRODUCTIVE  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATORS  AND  PROTECTIVE  CLOTHING 

MAY  BE  REQUIRED 

TO  BE  WORN  IN  THIS  AREA 

(iil  The  employer  shall  ensure  that 
precautionary  labels  are  affixed  to  all 
containers  of  EtO  whose  contents  are 
capable  of  causing  employee  exposure 
at  or  above  the  action  level  or  whose 
contents  may  reasonably  be  foreseen  to 
cause  employee  exposure  above  the 
excursion  limit,  and  that  the  labels 
remain  affixed  when  the  containers  of 
EtO  leave  the  workplace.  For  the 
purpose  of  this  paragraph,  reaction 
vessels,  storage  tanks,  and  pipes  or 
piping  systems  are  not  considered  to  be 
containers.  The  labels  shall  comply  with 
the  requirements  of  29  CFR  1915. 1200(0 
of  OSHA's  Hazard  Communication 
standard,  and  shall  include  the 
following  legend: 

(A) 

DANGER 

ETHYLENE  OXIDE 
CANCER  HAZARD  AND  REPRODUCTIVE  HAZARD 

and 

(B)  A  warning  statement  against 
breathing  airborne  concentrations  of 
EtO. 

(iii)  The  labeling  requirem.ents  under 
this  section  do  not  apply  where  EtO  is 
used  as  a  pesticide,  as  such  term  is 
defined  in  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136  et  seq.),  when  it  is  labeled 
piursuant  to  that  Act  and  regulations 
issued  under  that  Act  by  the 
Environmental  Protection  Agency. 

(2)  Material  safety  data  sheets. 
Employers  who  are  manufacturers  or 
importers  of  EtO  shall  comply  with  the 
requirements  regarding  development  of 
material  safety  data  sheets  as  specified 


in  29  CFR  1915.1200(g)  of  OSHA's 
Hazard  Communication  standard. 

(3)  Information  and  training,  (i)  The 
em.ployer  shall  provide  employees  who 
are  potentially  exposed  to  EtO  at  or 
above  the  action  level  or  above  the 
excursion  limit  with  information  and 
training  on  EtO  at  the  time  of  initial 
assignment  and  at  least  annually 
thereafter. 

(ii)  Employees  shall  be  informed  of 
the  following: 

(A)  The  requirements  of  this  section 
with  an  explanation  of  its  contents, 
including  Appendices  A  and  B: 

(B)  ,^ny  operations  in  their  work  area 
where  EtO  is  present; 

(C)  The  location  and  availability  of 
the  written  EtO  final  rule:  and 

(D)  The  medical  surveillance  program 
required  by  paragraph  (i)  of  this  section 
with  an  explanation  of  the  information 
in  Appendix  C. 

(iii)  Employee  training  shall  include 
at  least: 

(A)  Methods  and  obser\'ations  that 
may  be  used  to  detect  the  presence  or 
release  of  EtO  in  the  work  area  (such  as 
monitoring  conducted  by  the  employer, 
continuous  monitoring  devices,  etc.); 

(B)  The  physical  and  health  hazards 
ofEtO; 

(C)  The  measures  employees  can  take 
to  protect  themselves  from  hazards 
associated  with  EtO  exposure,  including 
specific  procedures  the  employer  has 
implemented  to  protect  employees  from 
exposure  to  EtO,  such  as  work  practices, 
emergency  procedures,  and  personal 
protective  equipment  to  be  used;  and 

(D)  The  details  of  the  hazard 
communication  program  developed  bv 
the  employer,  including  an  explanation 
of  the  labeling  system  and  how 
employees  can  obtain  and  use  the 
appropriate  hazard  information. 

(k)  Recordkeeping — (1)  Objective  data 
for  exempted  operations  (i)  Where  the 
processing,  use,  or  handling  of  products 
made  from  or  containing  EtO  are 
exempted  from  other  requirements  of 
this  section  under  paragraph  (a)(2)  of 
this  section,  or  where  objective  data 
have  been  relied  on  in  lieu  of  initial 
monitoring  under  paragraph  (d)(2)(ii)  of 
this  section,  the  employer  shall 
establish  and  maintain  an  accurate 
record  of  objective  data  reasonably 
relied  upon  in  support  of  the 
exemption. 

(u)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  product  qualifying  for 
exemption, 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  EtO; 
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(D)  A  dfiscription  of  the  operation 
exempted  and  how  the  data  support  the 
exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  measurements,  (i)  The 
employer  shall  keep  an  accurate  record 
of  all  measurements  taken  to  monitor 
employee  exposure  to  EtO  as  prescribed 
in  paragraph  (d)  of  this  section. 

(li)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  date  of  measurement; 

(B)  The  operation  involving  exposure 
to  EtO  which  is  being  monitored; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(Ej  Type  of  protective  devices  worn, 
if  any;  and 

(F)  Name,  social  security  number  and 
oxposure  of  the  employees  whose 
exposures  are  represented. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  29  CFR  1915.1120. 

(3)  Medical  sunvillance.  (i)  The 
employer  shall  establish  and  maintain 
an  acoirate  record  for  each  employee 
subject  to  medical  surveillance  by 
paragraph  {i)(l)(i)  of  this  section,  in 
accordance  wdth  29  CFR  1915.1120. 

(ii)  The  record  shall  include  at  least 
the  following  information; 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  Physicians'  written  opinions; 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  EtO;  and 

(D)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (i)(3)  of  this  section. 

(iii)  TTie  employer  shall  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1915.11^0. 

(4)  Avaiiability.  (i)  The  employer, 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request,  shall 
make  any  exemption  and  exposure 
records  rwiuirpd  hv  paragraphs  (k)  (1) 
and  (2)  cf  this  se<:tion  available  for 
examination  and  copving  to  affected 
employees,  former  employees, 
designated  representatives  and  the 
Assistant  Secretary,  in  accordance  with 
29  CFR  1915  1120  (a]  through  (e)  and  (g) 
through  ii). 


(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
required  by  paragraph  (k){3)  of  this 
section  available  for  examination  and 
copying  to  the  subject  employee,  anyone 
having  the  specific  vmtten  consent  of 
the  subject  employee,  and  the  Assistant 
Secretary,  in  accordance  with  29  CFR 
1915.1120. 

(5)  Transfer  of  records.  (i)The 
employer  shall  comply  with  the 
requirements  concerning  transfer  of 
records  set  forth  in  29  CFR 
1915.1120(h). 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director  at 
least  90  days  prior  to  disposal  and 
transmit  them  to  the  Director. 

(1)  Observation  of  monitoring — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  EtO  conducted 
in  accordance  with  paragraph  (d)  of  this 
section. 

(2)  Observation  procedures.  When 
observation  of  the  monitoring  of 
employee  exposure  to  EtO  requires 
entry  into  an  area  where  the  use  of 
protective  clothing  or  equipment  is 
required,  the  observer  shall  be  provided 
with  and  be  required  to  use  such 
clothing  and  equipment  and  shall 
comply  with  all  other  applicable  safety 
and  health  procedures. 

(m)  Dates— (1)  (i)  Effective  date.  The 
paragraphs  contained  in  this  section 
shall  become  effective  August  21, 1984, 
except  for  paragraphs  (a)(2),  (d),  (e), 
(f)(2),  (g)(3).  (h).  (i),  and  (j)  which  shall 
become  effective  on  March  12, 1985. 

(ii)  The  requirements  in  this  section 
which  pertain  only  to  or  are  triggered  by 
the  excursion  limit  shall  become 
effective  June  6, 1988,  except  for  the 
excursion  limit  provisions  in  paragraphs 
(a)(2),  (d),(fl(2),  (g)(3)  and  (j)  of  this 
section  which  shall  become  effective 
August  25.  1988. 

(2)  Start-up  dates,  (i)  The  start-up  date 
for  the  requirements  in  those  paragraphs 
that  were  effective  on  August  21,  1984, 
including  institution  of  work  practice 
controls  specified  in  paragraph  (f)(1), 
shall  be  February  19, 1985,  except  as 
provided  for  in  paragraph  (m)(2){ii),  and 
the  start-up  date  for  paragraphs  (a)(2), 
(d).  (e),  (f)(2),  (g)(3).  (h).  (i),  and  (j)  of 
this  section  shall  be  September  9, 1985. 

(ii)  Engineering  controls  specified  by 
paragraph  (f)(1)  of  this  section  shall  be 
implemented  by  August  21, 1985. 

(iii)  Compliance  with  the 
requirements  in  this  section  which 
pertain  only  to  or  are  triggered  by  the 


excursion  limit  shall  be  by  September  6, 
1988,  except  for  compliance  with  the 
excursion  limit  provisions  of  paragraphs 
(a)(2).  (d).  (0(2),  (g)(3).  and  (j)  of  this 
section,  which  shall  be  by  October  6, 
1988.  and  implementation  of 
engineering  controls  specified  for 
compliance  with  the  excursion  limit, 
which  shall  be  by  December  6. 1988. 

(3)  Labeling,  (i)  Paragraph  (j)(l)(ii)(A) 
of  this  section  as  amended  is  effective 
January  9. 1986. 

(ii)  Paragraph  (j)(l)(iii)  of  this  is 
effective  October  11, 1985. 

(n)  Appendices.  Tte  information 
contained  in  the  appendices  is  not 
intended  by  itself  to  create  any 
additional  obligations  not  otherwise 
imposed  or  to  detract  from  any  existing 
obligation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-01 08) 

Appendix  A  to  §  191S.1047— Subatancs 
Safety  Data  Sheet  for  Ethylene  Oxide  CNod- 
Mandatory) 

/.  substance  identification 

A.  Substance:  Ethylene  oxide  (Crft40). 

B.  Synonyms:  dihydrocxirene, 
dimethylene  oxide,  EO,  1 .2-epoxyethane, 
EtO,  ETO,  oxacyciopropanc,  oxane. 
oxidoethane.  alpha/beta-oxidoethane,  oxiran. 
oxirane. 

C  Ethylene  oxide  can  be  found  as  a  liquid 
or  vapxDr. 

D.  EtO  is  used  in  the  manufacture  of 
ethylene  glycol,  surfactants,  ethanolamines, 
glycol  ethers,  and  other  organic  chemicals. 
EtO  is  also  used  as  a  sterilant  and  fumigant. 

E.  App>earanc&and  odor:  Colorless  liquid 
below  10.7  "C  (51.3 'F)  or  colorless  gas  with 
ether-like  odor  delected  at  approximately  700 
parts  EtO  per  million  parts  of  air  (700  ppm). 

F.  Permissible  Exposnre:  Exposure  may  not 
exceed  1  part  EtO  per  million  parts  of  air 
averaged  over  the  S-hour  workday. 

//.  health  hazard  data 

A.  Ethylene  oxide  can  cause  bodily  harm 
if  you  inhale  the  vapor,  if  it  comes  into 
contact  with  your  eyes  or  skin,  or  If  you 
swallow  it. 

B  Effects  of  overexposure: 

1.  Ethylene  oxide  in  liquid  form  can  cause 
eye  irritation  and  injury  to  the  cornea, 
frostbite,  and  severe  irritation  and  blistering 
of  the  skin  upon  prolonged  or  confined 
contact.  Ingestion  of  EtO  can  cause  gastric 
irritation  and  liver  injury.  Acute  effects  from 
inhalation  of  EtO  vapors  include  respiratory 
irritation  and  lung  injury,  headache,  nausea. 
vomiting,  diarrhea,  shortness  of  breath,  and 
cyaonosis  (blue  or  purple  coloring  of  skin). 
ExpKisure  has  also  been  associated  with  the 
occurrence  of  cancer,  reproductive  effects, 
mutagenic  changes,  neurotoxicity,  and 
sensitization. 

1 .  EtO  has  been  shown  to  cause  cancer  in 
laboratory  animals  and  has  been  associated 
with  higher  incidences  of  cancer  in  humans. 
Adverse  reproductive  effects  and 
chromosome  damage  may  also  occur  from 
EtO  exposure. 
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a.  Reporting  iigns  and  symptoms  You 
ihould  inform  your  employer  if  you  devplop 
«ny  ligni  or  mnptoms  snd  suspect  that  'hev 
are  caused  by  exposure  to  EtO 

ZZ7.  erner^ncy  first  aid  procedures 

A.  Eye  exposure  if  EKD  gets  into  your  ev«s 
wash  your  eye«  immediateiy  wufa  larse 
amounts  of  water,  lifting  the  lower  and  Lipp«»- 
eyelids.  Get  medical  attention  Lmmedia^eiv 
Contact  lenses  should  not  be  "'cm  when 
working  with  this  chemical. 

B.  Sk.m  exposure  If  EtO  gets  on  your  skin, 
immediately  wash  the  contaminated  sk;n 
with  water  !f  EtO  soaks  through  your 
clothing,  especially  your  shoes,  remove  the 
clothing  immediately  and  wash  the  sx,in  with 
water  using  an  emergency  deluge  shower  Get 
medical  attention  immediately  Thoroughly 
wash  contaminated  clothing  before  reusing. 
Contaminated  leather  shoes  or  other  leather 
articles  should  not  be  i^'jsed  and  should  be 
discarded 

C  Inhalation  If  large  amounts  of  EtO  are 
inhaled,  the  exposed  person  must  b*  nnoved 
to  fresh  air  at  once.  If  breathing  has  stopped, 
perform  cardiopulmona.'N'  resuscitation.  Keep 
the  affected  person  warm  and  at  res!.  Get 
medical  attention  immediately 

D  Swallowing  When  EtO  has  been 
rwallowed,  give  the  person  large  quantities  of 
water  immediately  Af»er  the  water  has  been 
swallowed,  try  to  get  the  person  to  vomit  by 
having  him  or  her  tourh  the  back  of  the 
throat  with  his  or  her  Hnger  Da  not  make  an 
unconscious  person  vomit.  Get  medical 
ottention  immediately, 

E.  Rescue  Move  the  affected  person  from 
the  hazardous  exposure  If  the  exfxased 
person  has  been  overcome,  attempt  rescue 
only  after  notifying  at  least  one  other  person 
of  the  emergency  and  putting  into  effect 
established  emergency  procedures.  Do  not 
become  a  casualty  yourself  Understand  your 
emergency  rescue  pnx:edures  and  know  the 
location  of  the  emergency  equipment  before 
the  need  arises. 

A'  respirators  and  protective  clothing 

A.  Respirators  You  may  be  required  to 
wear  a  respirator  for  nonroutme  activities,  in 
emergencies,  while  your  empiover  is  in  the 
process  of  reducing  EtO  exposu.-^s  through 
engineering  controls,  and  w.iere  engineenng 
controls  are  not  feasib.e  .\i  of  'he  effective 
date  of  the  standard,  on:y  air  supplied 
pKJSitive-pressure,  ful:  facepiece  respirators 
are  approved  for  pr::te<r:t;cr.  against  EtO.  If 
air-pun fying  respirators  a^e  worn  in  the 
future,  they  must  have  a  'oint  M;ne  Safety 
and  Health  Administration  uMSHA)  and 
National  Institute  for  Occupational  Safety 
and  Health  [N'lOSHi  label  of  apprf.ivai  for  use 
with  ethylene  oxide  For  effective  protection, 
respirators  must  fit  your  face  and  head 
snugly  Respirators  should  not  be  loosened  or 
removed  in  work  situations  where  their  use 
is  required. 

EtO  does  not  have  a  detectable  odor  except 
a!  levels  well  above  the  permissible  exposure 
limits.  If  you  can  smell  EtO  while  wearing  a 
respirator,  proceed  immediate. y  to  fresh  air. 
If  you  experience  di.Ticulty  breatnmg  while 
wearing  a  respirator  tell  your  empl.jver, 

B  Protective  clothing  You  may  be 
required  to  wear  impermeable  clothing, 


UMI 


gloves,  a  face  shield,  or  other  appropriate 
protective  clothing  to  prevent  skin  contact 
with  liquid  EtO  or  EtO-containing  solutions 
Where  protective  clothing  is  required,  your 
empiojrer  must  provide  clean  garments  to 
you  as  necessary  to  assure  that  the  clothing 
protects  you  adequately. 

Replace  or  repair  protective  clothing  that 
has  become  torn  or  otherwise  damaged. 

EtO  must  never  be  allowed  to  remain  on 
the  skin.  Clothing  and  shoes  which  are  not 
impermeable  to  EtO  should  not  be  allowed  to 
become  contaminated  with  EtO,  and  if  they 
do,  the  clothing  should  be  promptly  removed 
and  decontaminated.  Contaminated  leather 
shoes  should  be  discarded  Once  EtO 
penetrates  shoes  or  other  leather  articles, 
they  should  not  be  worn  again. 

Q  Eye  protection:  You  must  wear 
splash  proof  safety  goggles  in  areas  whe.'e 
liquid  EtO  or  EtOcontaining  solutions  may 
contact  your  eyes.  In  addition,  contact  lenses 
should  not  be  worn  in  areas  where  eye 
contact  with  EtO  can  occur. 

V  precautions  for  safe  use,  handling,  and 
storage 

A.  EtO  is  a  flammable  liquid,  and  its 
vapors  can  easily  form  explosive  mixtures  in 
air. 

B.  EtO  must  be  stored  in  tlghly  closed 
containers  in  a  cool,  well-ventilated  area. 
away  from  heat,  sparks,  flames,  strong 
oxidizers,  alkalines,  and  acids,  strong  bases, 
acetylide-forralng  metals  such  as  cooper, 
silver,  mercury  and  their  alloys. 

C  Sources  of  ignition  such  as  smoking 
material,  open  flames  and  some  electrical 
devices  are  prohibited  wherever  EtO  is 
handled,  used,  or  stored  in  a  manner  that 
could  create  a  potential  fire  or  explosion 
hazard. 

D.  You  should  use  non-sparking  tools 
when  opening  or  closing  metal  containers  of 
EtO.  and  containers  must  be  bonded  and 
grounded  in  the  rare  instances  in  which 
liquid  EtO  is  poured  or  transferred. 

E.  Impermeable  clothing  wet  with  liquid 
EtO  or  EtO-containing  solutions  may  be 
easily  ignited.  If  your  are  wearing 
impermeable  clothing  and  are  splashed  with 
liquid  EtO  or  EtO-containing  solution,  you 
should  immediately  remove  the  clothing 
while  under  an  emergency  deluge  shower 

F.  If  your  skin  comes  into  contact  with 
liquid  EtO  or  EtO-containing  solutions,  you 
should  immediately  remove  the  EtO  using  an 
emergency  deluge  shower. 

G.  You  should  not  keep  food,  beverages,  or 
smoking  materials  in  regulated  areas  where 
employee  exposures  are  above  the 
permissible  exposure  limits. 

H.  Fire  extinguishers  and  emergency 
deluge  showers  for  quick  drenching  should 
be  readily  available,  and  you  should  know 
where  they  are  and  how  to  operate  them 

I.  Ask  your  supervisor  where  EtO  is  used 
in  your  work  area  and  for  any  additional 
plant  safety  and  health  rules. 

VI.  access  to  information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  standard  and  appendices  for  EtO  in 
addition,  your  employer  must  instruct  you  in 
the  proper  work  practices  for  using  EtO 


emergency  procedures,  and  the  correct  use  of 
protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  EtO  You 
or  your  representative  has  the  right  to 
observe  employee  measurements  and  to 
record  the  results  obtained  Your  employer  is 
required  to  inform  you  of  your  exposure.  If 
your  employer  determine  that  you  are  being 
overexposed,  he  or  she  is  required  to  inform 
you  of  the  actions  which  are  being  taken  to 
reduce  your  exposure  to  within  permissible 
exposure  limits. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  exposure  records  must 
be  kept  by  the  employer  for  at  least  thirty  (30) 
years.  Medical  records  must  be  kept  for  the 
period  of  your  employment  plus  thirty  (30) 
years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  your 
physician  or  designated  representative  upon 
your  written  request. 

VII.  sterilant  use  ofeto  in  hospitals  and 
health  care  facilities 

This  section  of  Appendix  A.  for 
informational  purposes,  sets  forth  EPA's 
recommendations  for  modifications  in 
workplace  design  and  practice  in  hospitals 
and  health  care  facilities  for  which  the 
Environmental  Protection  .Agency  has 
registered  EtO  for  uses  as  a  sterilant  or 
fumigant  under  the  Federal  Insecticide, 
Funigicide.  and  Rodenticide  Act.  7  U  S.C 
136  et  seq  These  new  recommendations, 
published  in  the  Federal  Regiiiler  by  EPA  at 
49  PR  15268.  as  modified  in  today's  Register, 
are  intended  to  help  reduce  the  exposure  of 
hospital  and  health  care  workers  to  EtO  to  1 
ppm.  EPA's  recommended  workplace  design 
and  workplace  practice  are  as  follows: 

J    Workplace  Design 

a  Installation  of  gas  line  hand  valves. 
Hand  valves  must  be  installed  on  the  gas 
supply  line  at  the  connection  to  the  supply 
cylinders  to  minimize  leakage  during 
cylinder  change. 

b  Installation  of  capture  boxes.  Sterilizer 
operations  result  in  a  gas/water  discharge  at 
the  completion  of  the  process.  This  discharge 
is  routinely  piped  to  a  floor  drain  which  is 
generally  located  in  an  equipment  or  an 
adjacent  room  When  the  floor  drain  is  not 
in  the  same  room  as  the  sterilizer  and 
workers  are  not  normally  present,  all  that  is 
neccssar>'  is  that  the  room  be  well  ventilated. 

The  installation  of  a  "capture  box"  will  be 
required  for  those  work  place  layouts  where 
the  fioor  drain  is  located  in  the  same  room 
as  the  sterilizer  or  in  a  room  where  workers 
are  normally  present,  A  "capture  box"  is  a 
piece  of  equipment  that  totally  encloses  the 
floor  drain  where  the  discharge  from  the 
sterilizer  is  pumped.  The  "capture  box"  is  to 
be  vented  directly  to  a  non-recirculating  or 
dedicated  ventilation  system  Sufficient  air 
intake  should  be  allowed  at  the  bottom  of  the 
box  to  handle  the  volume  of  air  that  is 
ventilated  from  the  top  of  the  box.  The 
"capture  box"  can  be  made  of  metal,  plastic, 
wuod  or  other  equivalent  material.  The  box 
is  intended  to  reduce  levels  of  EtO 
discharged  into  the  work  room  atmosphere. 
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The  use  of  a  "capture  box"  ;s 
if:  (1)  The  vacuum  pump  discharge  floor 
dram  is  located  ;n  a  well  vpntilated 
equipment  or  other  nxim  wherp  workers  are 
not  normaily  prfisent  or  |2)  the  water  sealed 
vacuum  pump  discharges  directly  to  a  closed 
seeled  sewer  line  (check  local  plumbing 
codes) 

If  it  is  impractical  to  install  a  vented 
"capture  box"  and  a  well  ventilated 
equipment  or  other  room  is  not  feasible,  a 
box  that  can  be  sefiled  over  the  floor  drain 
may  be  used  if  (1)  The  floor  drain  is  located 
in  a  rcxim  where  workers  are  not  normally 
present  end  EtO  ca.nnot  leak  into  an  occupied 
area,  and  (2)  the  sterilizer  in  use  is  less  than 
12  cubic  feet  in  capacity  {check  local 
plumbing  codes). 

c.  Ventilation  of  aeration  units  i.  Existing 
aeration  units.  Existing  units  must  be  vented 
to  a  non-recirculating  or  dedicated  system  or 
vented  to  an  equipment  or  other  room  where 
workers  are  not  normally  present  and  which 
is  well  ventilated.  Aerator  units  must  be 
positioned  as  close  as  possible  to  the 
sterilizer  to  minimize  the  exposure  from  the 
off-gassing  of  sterilized  items. 

i:.  Installation  of  new  aerator  units  (whem 
none  exist).  New  aerator  units  must  be 
vented  as  described  above  for  existing 
aerators  .A.eratfirs  must  be  in  p'ace  by  July  1, 
1986. 

d.  \'e.T.'i/ur;on  during  cylinder  change. 
Workers  may  be  exposed  to  short  but 
relat:  .-ply  high  ievels  of  EtO  dur.ng  the 
change  of  gas  cylinders  To  reduce  exposure 
from  lh,s  route,  users  must  select  one  of  three 
alternatives  designed  to  draw  off  gas  that  may 
tie  released  when  the  line  from  the  sterilizer 
to  ;.'-;e  cylinder  is  distxinnected: 

i  Lt."::at:on  of  cylinders  in  a  well  ventilated 
equipment  room  or  other  room  where 
workers  are  not  normally  present. 

ii.  In.<;tallation  of  a  flexible  hose  (at  least  4" 
in  diameter)  to  a  non-recirculating  or 
dedicated  ventilation  system  and  located  in 
the  area  of  cylinder  change  in  such  a  way 
that  the  hose  can  be  positioned  at  the  point 
where  the  sterilizer  gas  line  is  disconnected 
from  the  cylinder. 

iii.  Installation  of  a  hood  that  is  part  of  a 
non-recirculating  or  dedicated  system  and 
positioned  no  more  tha.i  one  fcMt  above  the 
point  where  the  change  of  cylinders  takes 
place. 

e.  V'enfi/atjon  of  sterilizer  door  area.  One 
of  the  maior  soun.es  of  exposure  to  EtO 
occurs  when  the  sterilizer  dcxjr  is  opened 
following  the  completion  of  the  sterilization 
process.  In  order  lo  reduce  this  avenue  of 
exposure,  a  hood  or  me'al  canopy  closed  on 
each  end  must  be  installed  over  the  sterilizer 
door  The  hood  or  metal  canopy  must  be 
connected  to  a  non-recirculating  or  dedicated 
ventilation  system  or  one  that  exhausts  gases 
to  a  well  ventilated  equipment  or  other  room 
where  workers  are  not  norma'lv  present   A 
hcx)d  or  canopy  over  the  sterilizer  door  ;? 
required  for  use  even  with  those  steniizi-rs 
that  have  a  purge  cycle  and  must  be  i:\  place 
by  luly  1,1986 

f  Ventilation  '>{  sterilizer  r^- tie f  valve. 
Sterilizers  are  typically  equipped  with  a 
safety  relief  device  to  release  gas  in  case  cf 
increased  pressu.-e  in  the  ster.iizer. 
Generally,  such  relief  devices  are  used  on 


pressure  vns.sels  Although  these  pressure 
relief  devices  are  rarelv  i  i>*ii,ftd  for  hospital 
and  health  cere  stenliK  '^    *  .s  suggested  that 
they  be  desgr"  i  'v  exhaust  vapwr  from  the 


sterilizer  b\ 


he  following  methods: 


i.  Through  a  pipe  connected  to  the  outlet 
of  the  relief  valve  ventilated  directly 
outdoors  at  a  point  high  enough  to  be  away 
from  passers  by,  and  not  near  any  windows 
that  open,  or  near  any  air  conditioning  or 
ventilation  air  intakes. 

ii.  Through  a  connection  to  an  existing  or 
new  non-recirculating  or  dedicated 
ventilation  system. 

iii.  Through  a  connection  to  a  well 
ventilated  equipment  or  other  room  where 
workers  are  not  normally  present. 

g.  Ventiiation  systems.  Each  hospital  and 
health  care  facility  affected  by  this  notice  that 
uses  EtO  for  the  sterilization  of  equipment 
and  supplies  must  have  a  ventilation  system 
which  enables  compliance  with  the 
requirements  of  section  (b)  through  (f)  in  the 
manner  described  in  these  sections  and 
within  the  timeframes  allowed.  Thus,  each 
affected  hospital  and  health  care  facility  must 
have  or  install  a  non-recirculating  or 
dedicated  ventilation  equipment  or  olher 
room  where  workers  are  not  normally  present 
in  which  to  vent  EtO. 

h.  Installation  of  alarm  systems.  An 
audible  and  visual  indicator  alarm  system 
roust  be  installed  to  alert  personnel  of 
ventilation  system  failures,  i.e.,  when  the 
ventilation  fan  motor  is  not  working. 

2.  Workplace  Practices 

All  the  workplace  practices  discussed  in 
this  unit  must  be  permanently  posted  near 
the  door  of  each  sterilizer  prior  to  use  by  any 
operator. 

a  Changing  of  supply  line  filters.  Filters  in 
the  sterilizer  liquid  line  must  be  changed 
when  necessary',  by  the  following  procedure: 

i.  Qose  the  cylinder  valve  and  the  hose 
valve. 

ii.  Disconnect  the  cylinder  hose  (piping) 
from  the  cylinder. 

iii.  Open  the  hose  valve  and  bleed  slowly 
into  a  proper  ventilating  system  at  or  near  the 
in-use  supply  cylinders. 

iv.  Vacate  the  area  until  the  line  is  empty. 

V.  Change  the  filter. 

vi.  Reconnect  the  lines  and  reverse  the 
value  position. 

vii.  Check  hoses,  filters,  and  valves  for 
leaks  with  a  fluorocarbon  leak  detector  (for 
those  sterilizers  using  the  88  percent 
chlorofluorocarbon,  12  percent  ethylene 
oxide  mixture  (12/88)), 

b.  Restricted  access  area.  i.  Areas  involving 
use  of  EtO  must  bo  designated  as  restricted 
access  areas.  They  must  be  identified  with 
signs  or  floor  marks  near  the  sterilizer  door, 
aerator.  vacuu.Ti  pump  floor  drain  discharge, 
a:id  in-use  cvimder  storage. 

ii.  All  personnel  must  be  excluded  from 
the  restricted  area  when  certain  operations 
are  :r,  progress,  such  as  discharging  a  vacuum 
pump,  emptyinE  a  sterilizer  liquid  line,  or 
v-pnnng  a  non-purge  sterilizer  with  the  door 
aifi."-  or  other  operations  where  EtO  might  be 
n^HMsed  directly  into  the  face  of  workers. 

r  Do'jr  opening  procedures.  I.  Sterilizers 
Hi;/i  purge  cyiJes  A  load  treated  in  a 
sterilizer  equipped  with  a  purge  cycle  should 


be  removed  immediately  upon  completion  of 
the  cycle  (provided  no  time  is  lost  opening 
the  door  after  cycle  Is  completed).  If  this  is 
not  done,  the  purge  cycle  should  be  repeated 
before  opening  door. 

ii.  Sterilizers  without  purge  cycles.  For  a 
load  treated  in  a  sterilizer  not  equipped  with 
a  purge  cycle,  the  sterilizer  door  must  be  ajar 
6*  for  15  minutes,  and  then  fully  opened  for 
at  least  another  15  minutes  before  removing 
the  treated  load.  The  length  of  time  of  the 
second  period  should  be  established  by  peak 
monitoring  for  one  hour  after  the  two  15- 
minute  periods  suggested.  If  the  level  Is 
above  10  ppm  time-weighted  average  for  8 
hours,  more  time  should  be  added  to  the 
second  waiting  period  (door  wide  open). 
However,  in  no  case  may  the  second  p>eriod 
be  shortened  to  less  than  15  minutes. 

d.  Chamber  unloading  procedures,  i. 
Procedures  for  unloading  the  chamber  must 
include  the  use  of  baskets  or  rolling  carts,  or 
baskets  and  rolling  tables  to  transfer  treated 
loads  quickly,  thus  avoiding  excessive 
contact  with  treated  articles,  and  reducing 
the  duration  of  exposures. 

ii.  If  rolling  carls  8r«  used,  they  should  be 
pulled  not  pushed  by  the  sterilizer  operators 
to  avoid  offgassing  exposure. 

e.  Maintenance.  A  written  log  should  be 
instituted  and  maintained  documenting  the 
date  of  each  leak  detection  and  any 
maintenance  procedures  undertaken.  This  is 
e  suggested  use  practice  and  is  not  required 

i.  Leak  detection.  Sterilizer  door  gaskets, 
cylinder  and  vacuum  piping,  hoses,  filters, 
and  valves  must  be  checked  for  leaks  under 
full  presstire  with  a  Fluorocarbon  leak 
defector  (for  12/88  systems  only)  every  two 
weeks  by  maintenance  personnel.  Also,  the 
cylinder  piping  connections  must  be  checked 
after  changing  cylinders.  Particular  attention 
in  leak  detection  should  be  given  to  the 
automatic  solenoid  valves  that  control  the 
flow  of  EtO  to  the  sterilizer.  .Specifically,  a 
check  should  be  made  at  the  EtO  gasline 
entrance  poT\  to  the  sterilizer,  while  the 
sterilizer  dooi  is  open  and  the  solenoid 
viilves  are  in  a  closed  position. 

li.  Maintenance  procedures.  Sterilizer/ 
a.'-eator  door  gaskets,  valves,  and  fittings  must 
be  replaced  when  necessary  as  determined  by 
maintenance  personnel  in  their  bi-weekly 
checks;  in  addition,  visual  inspection  of  the 
door  gaskets  for  cracks,  debris,  and  other 
foreign  substances  should  be  conducted  daily 
by  the  operator. 

Appendix  B  to  S  1 Q  i  '^  1 047— SubaUnca 
Technical  Guid  luie*  tor  Ethylen*  Oxide 
(Non-Mandatory) 

/.  physical  and  chemical  data 

A.  Substance  identification: 

1.  Synonyms;  dihydrooxirene,  dlmethylene 
oxide.  EO,  1 .2-epoxyethane,  EtO  ETO 
oxacyclopropane,  oxane,  oxidoethane,  alpha/ 
beta-oxidoethane,  oxiran,  oxirane. 

2.  Formula;  (0:11,0). 

3.  Molecular  weight:  44.06 

B.  Physical  data: 

1.  Boiling  point  (760  mm  Hg):  10.70*^ 

(Sl.a'F); 

2.  Specific  gravity  (water  «  1):  0.87  (at  ?0^ 
or  ea'P) 

3.  Vapor  density  (air  ■  1):  1,49; 

4.  Vapor  pressure  (at  20"^;  1,095  mm  Hg; 


35666  Federal  Regigter  /  Vol    5R.  No.  125  /  Thursdav.  juiy  1,  1993  /  Rules  and  Regulations 


UMI 


5,  Solubility  in  water  complete; 

b  Appearance  and  ixlor  coinrless  liquid; 
gas  at  tnmperarure  above  10  T'F  or  5V3°C 
with  ether-like  odor  above  700  pprr. 

"  pre.  explosion,  and  rsactn'ity  hazard  data 

A.  Fire 

1  Flash  point  less  than  CF  (opon  cup); 

2  Stabiii'^-  decomposes  violently  at 
temp€rarjr«s  above  HiX'"F 

3  F'aiTjr.abie  .;':::ts  ;n  air,  percent  by 
volume'  Lowm-  3,  I'ppt^r  100. 

4  Extinguishing  media:  Carbon  dioxide  for 
sn-.ail  fires,  p<jivmfr  or  alcchol  foams  for 
large  fires. 

5  Sp«c.ai  fir?  fight. a«  proceJjres.  Dilution 
of  ethylene  oxide  with  23  volumes  of  water 
renders  it  non-naramabl"; 

6  I'nusuai  fire  and  explosion  hazards: 
Vapors  of  EtO  will  oum  without  the  presence 
of  air  or  other  oxidizers  EtO  vapon  are 
heavier  than  air  Rnd  mav  travel  along  the 
ground  and  be  i^n^ted  by  open  fames  or 
sparks  at  locations  remote  from  the  site  at 
which  EtO  IS  b*'sng  used. 

7.  For  purposes  of  compliance  with  the 
rer^uirem'ents  of  2S  CTR  1910.106,  EtO  Is 
t. ossified  as  3  flammable  gas.  For  example, 
7  SCO  pprr;  a;   rox-rt'ely  one-fburth  of  the 
.ower  fammao.'"  i.T.:'  would  be  considered 
*D  pose  a  potential  fire  and  explosion  hazard. 

8  Fcir  purposes  of  compliance  with  29  CFR 
1910  155.  EtO  is  classified  as  a  Class  B  fire 
hazard. 

9  For  purpose  of  compliance  with  29  CFR 
1919  SO""  locations  classified  ashazardout 
due  tc  the  presence  of  EtO  shall  be  Class  I. 

B  Reactivity 

1  Conditions  contributing  to  instability: 
EtO  will  poivrrerize  violently  if 
ronta.Tinated  with  aqueous  alkalies,  amines. 
mineral  acids,  metal  chlorides,  or  metal 
oxides  Violent  decomposition  will  also 
occur  at  tempera'ur^s  above  800  T; 

2  Ir::ompatabilit!es:  Alkalines  and  acids; 

3  Hazardous  decomposition  products; 
Carbon  monoxide  and  carbon  dioxide. 

///  spiH.  leak,  and  disposal  procedures 

A  If  EtO  IS  spilled  or  leaked,  the  following 
steps  should  be  taken 

1  Remove  aii  ignition  sources. 

2  The  area  should  be  evacuated  at  once 
and  r«-entered  only  after  the  area  has  been 
thoroughly  ventilated  and  washed  down  with 
water 

B  Persons  not  wearing  appropriate 
protective  equipment  should  be  restricted 
L-om  areas  of  sp.lis  or  leaks  until  cleanup  has 
been  completed 

C.  Waste  disposal  met.hods  Waste  material 
should  be  disposed  of  in  a  manner  that  is  not 
hazardous  to  employees  or  to  the  general 
population  In  seiectmg  the  method  of  waste 
disposal,  applicable  ItKal.  State,  and  Federal 
regulations  shou.d  be  '.-insulted. 

A'  monifonng  ai'd  rreasurement  procedures 

A  Exposure  aocve  the  Permissible 
Exposure  Limr. 

1   Eight-hour  exposure  evaluation: 
Measurements  taken  for  the  purpose  of 
determining  employee  exposure  under  this 
section  are  best  taken  with  consecutive 
Simples  covering  the  ^all  shift.  Air  samples 
should  be  taiten  in  the  employee's  breathing 


zone  (air  that  would  most  nearly  represent 
that  inhaled  by  the  employee  ) 

2.  Monitoring  techniques  The  sampling 
and  analysis  under  this  section  may  be 
perfbnnmi  by  collection  of  the  EtO  vapor  on 
charcoal  adsorption  tubes  or  other 
composition  adsorption  tubes,  with 
subsequent  chemical  analysis.  Sampling  and 
analysis  may  also  be  perionned  by 
instruments  such  as  real-time  continuous 
monitoring  systems,  portable  direct  reading 
instruments,  or  passive  dosimeters  as  long  as 
measurements  taken  using  these  methods 
accurately  evaluate  the  concentration  of  EtO 
in  employees'  breathing  zones. 

Appendix  D  describes  the  validated 
method  of  sampling  and  analysis  which  has 
been  tested  by  OSHA  for  use  with  EtO.  Other 
available  methods  are  also  described  in 
Appendix  D.  The  employer  has  the  obligation 
of  selecting  a  monitoring  method  which 
meets  the  accuracy  and  precision 
requirements  of  the  standard  under  his 
unique  field  conditions.  The  standard 
requires  that  the  method  of  monitoring 
should  be  accurate,  to  a  95  percent 
confidence  level,  to  plus  or  minus  2S  percent 
for  concentrations  of  EtO  at  1  ppm,  and  to 
plus  or  minus  35  percent  for  concentrations 
at  0.5  ppm.  In  addition  to  the  method 
described  in  Appendix  D.  there  are  numerous 
other  methods  available  for  monitoring  for 
EtO  in  the  workplace.  Details  on  these  other 
methods  have  been  submitted  by  various 
companies  to  the  rulemaking  record,  and  are 
available  at  the  OSHA  Docket  Office. 

B.  Since  many  of  the  duties  relating  to 
employee  exposurf^  are  dependent  on  the 
results  of  measurement  procedures, 
employers  should  assure  that  the  evaluation 
of  employee  exposures  is  performed  by  a 
technically  qualified  person. 

V.  protective  clothing  and  equipment 

Employees  should  be  provided  with  and  be 
required  to  wear  appropriate  protective 
clothing  wherever  there  is  significant 
potential  for  skin  contact  with  liquid  EtO  or 
EtO-containing  solutions,  f^tective  clothing 
shall  include  impermeable  coveralls  or 
similar  full-body  work  clothing,  gloves,  and 
head  coverings,  as  appropriate  to  protect 
areas  of  the  body  which  may  come  in  contact 
with  liquid  EtO  or  EtO-containing  solutions. 

Employers  should  ascertain  that  the 
protective  garments  are  Impermeable  to  EtO. 
Permeable  clothing,  including  items  made  of 
rubber,  and  leather  shoes  should  not  be 
allowed  to  become  contaminated  with  liquid 
EtO.  If  permeable  clothing  does  become 
contaminated,  it  should  he  immediately 
removed,  while  the  employer  is  under  an 
emergency  deluge  shower  If  leather  footwear 
or  other  leather  garments  become  wet  from 
EtO  they  should  be  discarded  and  not  be 
worn  again,  because  leather  absorbs  EtO  and 
holds  it  against  the  skin. 

Any  protective  clothing  that  has  been 
damaged  or  is  otherwise  found  to  be 
defective  should  be  repaired  or  replaced. 
Qean  protective  clothing  should  be  provided 
to  the  employee  as  necessary  to  assure 
employee  protection.  Whenever  impermeable 
clothing  becomes  wet  with  liquid  EtO  it 
should  be  washed  down  with  water  before 
being  removed  by  the  employee  Employees 


are  also  required  to  wear  splash-proof  safety 
goggles  where  there  is  any  possibility  of  EtO 
contacting  the  eyes 

VI.  miscellaneous  precautions 

A.  Store  EtO  in  tijihtlv  closed  containers  in 
a  cool,  well-ventilated  area  and  take  all 
necessary  precautions  to  avoid  any  explosion 
hazard. 

B.  Non-sparking  tools  must  be  used  to  open 
and  close  metal  containers.  These  containers 
must  be  effectively  grounded  and  bonded. 

C.  Do  not  incinerate  EtO  cartridges,  tanks 
or  other  containers. 

D.  Employers  should  advise  employees  of 
all  areas  and  operations  where  exposure  to 
EtO  occur. 

VII.  common  operations 

Common  operations  in  which  exposure  to 
EtO  is  likely  to  occur  include  the  following: 
Manufacture  of  EtO,  surfactants, 
ethanolamines,  glycol  ethers,  and  specialty 
chemicals,  and  use  as  a  sterilant  in  the 
hospital,  health  product  and  spice  industries. 

Appendix  C  to  §  1915.1047— Medical 
.Surveillance  GuideLines  for  Ethylene  Oxidi- 
(Non-Mandatoryl 

I.  route  of  entry 

Inhalation. 

77.  toxicology 

Clinical  evidence  of  adverse  effects 
associated  with  the  exposure  to  EtO  is 
present  in  the  form  of  increased  incidence  of 
cancer  in  laboratory  animals  (leukemia, 
stomach,  brain  j,  mutatirm  in  offspring  in 
animals,  and  resorp',ons  and  spiontaneous 
abortions  in  amrnnls  and  human  populations 
respectively.  Findings  in  humans  and 
experimental  animals  exposed  to  airborne 
concentrations  of  EtO  also  indicate  damage  to 
the  genetic  material  (DNA).  These  include 
hemoglobin  alkylation,  unsecheduled  DNA 
synthesis,  sister  chromatid  exchange 
chromosomal  aberration,  and  functional 
sperm  abnormalities 

Ethylene  oxide  in  liquid  form  can  cause 
eye  irritation  and  injury  to  the  cornea, 
frostbite,  s#vere  irritation,  and  blistering  of 
the  skin  upon  prolonged  or  confined  contact. 
Ingestion  of  EtO  car  cause  gastric  irritation 
and  liver  injury.  Other  effects  from  inhalation 
of  EtO  vapors  include  respiratory  irritation 
and  lung  injury,  headache,  nausea,  vomiting, 
diarrhea,  dyspnea  and  cyanosis. 

777  signs  and  symptoms  of  acute 
overexposure 

The  early  effects  of  acutf^  overexposure  to 
EtO  are  nausea  and  vomiting,  headache,  and 
irritation  of  the  eyes  and  resriratory 
passages.  The  patient  may  notice  a  "peculiar 
trtste"  in  the  mouth.  Delaved  effects  can 
include  pulmonary  edema,  drowsiness, 
vt'eakness,  and  incoordination  Studies 
suggest  thai  blood  cell  changes,  an  increa.se 
in  chrtjmosomal  aberrations,  and 
spontaneous  abortion  may  also  be  causally 
related  to  acute  overexposure  to  EtO 

Skin  contact  with  liquid  or  gaseous  EtO 
causes  characteristic  bums  and  possibly  even 
an  allergic-type  sensitization.  The  edema  and 
erythema  occurring  from  skin  contact  with 
EtO  progress  to  vesiculation  with  a  tendency 
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to  coaiesce  Into  blebs  with  desquamation. 
Healing  occurs  within  three  weeks,  but  there 
may  be  a  residual  brown  pigmentation.  A  40- 
80%  solution  is  extremely  dangerous, 
causing  extensive  blistering  after  only  brief 
contact.  Pure  liquid  EtO  causes  frostbite 
because  of  rapid  evapyoration.  In  contrast,  the 
eye  is  relatively  insensitive  to  EtO,  but  there 
may  be  some  irritation  of  the  cornea. 

Most  reported  acute  effects  of  occupational 
exposure  to  EtO  are  due  to  contact  with  EtO 
in  liquid  phase.  The  liquid  readily  penetrates 
rubber  and  leather,  and  will  produce 
blistering  if  clothing  or  footwear 
contaminated  with  EtO  are  not  removed. 

A',  sun'eillance  and  preventive 
considerations 

As  noted  above,  exposure  to  EtO  has  been 
linked  to  an  increased  risk  of  cancer  and 
reproductive  effects  including  decreased 
male  fertility,  fetotoxicity,  and  spontaneous 
abortion.  EtO  workers  are  more  likely  to  have 
chromosomal  damage  than  similar  groups  not 
exposed  to  EtO.  At  the  present,  limited 
studies  of  chronic  effects  in  humans  resulting 
from  exp)08ure  to  EtO  suggest  a  causal 
association  with  leukemia.  Animal  studies 
indicate  leukemia  and  cancers  at  other  sites 
(brain,  stomach)  as  well.  The  physician 
should  be  aware  of  the  findings  of  these 
studies  in  evaluating  the  health  of  employees 
exposed  to  EtO. 

Adequate  screening  tests  to  determine  an 
employee's  potential  for  developing  serious 
chronic  diseases,  such  as  cancer,  from 
exposure  to  EtO  do  not  presently  exist. 
Laboratory'  tests  may,  however,  give  evidence 
to  suggest  that  an  employee  is  potentially 
overexposed  to  EtO.  It  is  important  for  the 
physician  to  become  familiar  with  the 
operating  conditions  in  which  exposure  to 
EtO  is  likely  to  occur  The  physician  also 
must  become  familiar  with  the  signs  and 
symptoms  triat  md.ca'p  a  worker  is  receiving 
otherwise  unrecognized  and  unacceptable 
exposure  to  EtO.  These  elements  are 
especially  important  in  evaluating  the 
medical  and  work  histories  and  in 
conducting  the  physical  exam.  When  an 
unacceptable  exposure  in  an  active  employee 
Is  identified  by  the  physician,  measures 
taken  by  the  employer  to  lower  exposure 
should  also  lower  the  risk  of  serious  long- 
term  consequences. 

The  employer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed  to  EtO 
at  or  above  the  action  level  (0.5  ppm)  for  at 
least  30  days  per  year  without  regard  to 
respirator  use.  A;i  examinations  and 
prcK  edures  must  be  performed  by  or  under 
the  sjpervision  of  a  licensed  physician  at  a 
reasondbie  Time  and  place  for  the  employee 
and  at  no  cost  to  the  employee. 

Although  broad  latitude  m  prescribing 
specific  tests  to  be  included  in  the  medical 
sun'eiiiance  program  is  extended  to  the 
examining  physician,  OSHA  requires 
inclusion  of  the  following  elements  in  the 
routine  exammdtion: 

ti)  Med!i  al  and  work  histories  with  special 
♦emphasis  directed  'o  swrnVims  related  to  the 
pulmonary,  hematologic,  neurologic,  and 
reproductive  systems  and  to  the  eyes  and 
skin. 


(ii)  Physical  examination  with  particular 
emphasis  given  to  the  pulmonary, 
hematologic,  neurologic,  and  reproductive 
systems  and  to  the  eyes  and  skin. 

(iii)  Complete  blood  count  to  include  at 
least  a  white  cell  count  (including 
differential  cell  count),  red  cell  count, 
hematocrit,  and  hemoglobin. 

(iv)  Any  laboratory  or  other  test  which  the 
examining  physician  deems  necessary  by 
sound  medical  practice. 

If  requested  by  the  employee,  the  medical 
examinations  shall  Include  pregnancy  testing 
or  laboratory  evaluation  of  fertility  as  deemed 
appropriate  by  the  physician. 

In  certain  cases,  to  provide  sound  medical 
advice  to  the  employer  and  the  employee,  the 
physician  must  evaluate  situations  not 
directly  related  to  EtO.  For  example, 
employees  with  skin  diseases  may  be  unable 
to  tolerate  wearing  protective  clothing.  In 
addition  those  with  chronic  respiratory 
diseases  may  not  tolerate  the  wearing  of 
negative  pressure  (air  purifying)  respirators. 
Additional  tests  and  procedures  that  will 
help  the  physician  determine  which 
employees  are  medically  unable  to  wear  such 
respirators  should  include;  An  evaluation  of 
cardiovascular  function,  a  baseline  chest  x- 
ray  to  be  repeated  at  five  year  intervals,  and 
a  pulmonary  function  test  to  be  repeated 
every  three  years.  The  puhnonary  function 
test  should  include  measurement  of  the 
employee's  forced  vital  capacity  (FVC), 
forced  expiratory  volume  at  one  second 
(FEVl),  as  well  as  calculation  of  the  ratios  of 
FEVl  to  FVC,  and  measured  FVC  and 
measured  FEVl  to  expected  values  corrected 
for  variation  due  to  age,  sex.  race,  and  height. 

The  employer  is  required  to  make  the 
prescribed  tests  available  at  least  annually  to 
employees  who  are  or  will  be  exposed  at  or 
above  the  action  level,  for  30  or  more  days 
per  year,  more  often  than  specified  if 
recommended  by  the  examining  physician; 
and  upon  the  employee's  termination  of 
employment  or  reassignment  to  another  work 
area.  While  little  is  known  about  the  long 
term  consequences  of  high  short-term 
exposures,  it  app>ear>  prudent  to  monitor 
such  affected  employees  closely  in  light  of 
existing  health  data.  The  employer  shall 
provide  physician  recommended 
examinations  to  any  employee  exposed  to 
EtO  in  emergency'  conditions.  Likewise,  the 
employer  shall  make  available  medical 
consultations  including  physician 
recommended  exams  to  employees  who 
believe  they  are  suffering  signs  or  symptoms 
of  exposure  to  EtO. 

The  employer  is  required  to  provide  the 
physician  with  the  following  informatin:  a 
copy  of  this  standard  and  its  appendices;  a 
description  of  the  affected  employee's  duties 
as  they  relate  to  the  employee  exposure  level; 
and  information  from  the  employee's 
previous  medical  examinations  which  is  not 
readily  available  to  the  examining  physician. 
Making  this  information  available  to  the 
physician  will  aid  in  the  evaluation  of  the 
employee's  health  in  relation  to  assigned 
duties  and  fitness  to  wear  personal  protective 
equipment,  when  required. 

The  employer  is  required  to  obtain  a 
written  opinion  from  the  examining 
physician  containing  the  results  of  the 


medical  examinations;  the  physidan'i 
opinion  as  to  whether  the  employee  has  any 
detected  medical  conditions  which  would 
place  the  employee  at  increased  risk  of 
material  impairment  of  his  or  her  health  from 
exposure  to  EtO;  any  recommended 
restrictions  upon  the  employee's  exposure  to 
EtO,  or  upon  the  use  of  protective  clothing 
or  equipment  such  as  respirators;  and  a 
statement  that  the  employee  has  been 
informed  by  the  physician  of  the  results  of 
the  medical  examination  and  of  any  medical 
conditions  which  require  further  explanation 
o:  treatment.  This  written  opinion  must  not 
reveal  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure  to  EtO, 
and  a  copy  of  the  opinion  must  be  provided 
to  the  affected  employee. 

The  purpose  in  requiring  the  examining 
physician  to  supply  the  employer  with  a 
written  opinion  is  to  provide  the  employer 
with  a  medical  basis  to  aid  in  the 
determination  of  initial  placement  of 
employees  and  to  assess  the  employee's 
ability  to  use  protective  clothing  and 
equipment. 

Appendix  D  to  $  1919.1047— Sampling  and 
Analytical  Methods  for  Ethylene  Oxide 
(Non-Mandatory) 

A  number  of  methods  are  available  for 
monitoring  employee  exposures  to  EtO.  Most 
of  these  involve  the  use  of  charcoal  tubes  and 
sampling  pumps,  followed  by  analysis  of  the 
samples  by  gas  chromatograph.  The  essential 
differences  between  the  charcoal  tube 
methods  include,  among  others,  the  use  of 
different  desorbing  solvents,  the  use  of 
different  lots  of  charcoal,  and  the  use  of 
different  equipment  for  analysis  of  the 
samples. 

Besides  charcoal,  methods  using  passive 
dosimeters,  gas  sampling  bags,  impingers, 
and  detector  tubes  have  been  utilized  for 
determination  of  EtO  exposure.  In  addition, 
there  are  several  commercially  available 
portable  gas  analyzers  and  monitoring  units. 

This  appendix  contains  details  for  the 
method  which  has  been  tested  at  the  OSHA 
Analytical  Laboratory  in  Salt  Lake  City. 
Inclusion  of  this  method  in  the  appendix 
does  not  mean  that  this  method  is  the  only 
one  which  will  be  satisfactory.  Copies  of 
descriptions  of  other  methods  available  are 
available  in  the  rulemaking  record,  and  may 
be  obtained  from  the  OSHA  Docket  Office. 
These  Include  the  Union  Carbide,  Dow 
Chemical,  3M.  and  DuPont  methods,  as  well 
as  NIOSH  Method  S-286.  These  methods  are 
briefly  described  at  the  end  of  this  appendix. 

Employers  who  note  problems  with  sample 
breakthrough  using  the  OSHA  or  other 
charcoal  methods  should  try  larger  charcoal 
tubes.  Tubes  of  latter  capacity  are  available. 
In  addition,  lower  flow  rates  and  shorter 
sampling  times  should  be  beneficial  in 
minimizing  breakthrough  problems. 
Whatever  method  the  employer  chooses,  he 
must  assure  himself  of  the  method's  accuracy 
and  precision  under  the  unique  conditions 
present  in  his  workplace. 

Ethylene  Oxide 

Method  No.;  30. 

Matrix:  Air. 

Target  Concentration:  10  ppm  (l.fl  raig/m'). 
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.f^'x  -»■:  ;rp  .viirples  are  collected  on  two 
rharcoai  tubes  in  sertet  and  desarbed  with 
1  \  C5y2  In  benmna.  The  nniplas  are 

cl«r'va'i?.<»<*  w  •-  HRr  and  treated  with 
srMiia.Ti  far-  :,  r»  .Analysis  if  done  by  gas 
(  r,-  T.a'  >(5r->  ""ly  with  an  electron  capture 

R'*cnir..'npr.  Jed  Air  Volume  and  Sampling 
Kr.e  1  liter  aid  0.05  Lpm. 

Detection  Limit  of  the  Overall  Procedure: 
13  3  ppb  (0.024  mg/m']  (Based  on  1.0  liter  air 
sample). 

Reliable  Quantitation  Limit:  52.2  ppb 
(0  094  mg/m^)  (Based  on  1.0  liter  air  sample). 

Standard  Error  of  Estimate:  6.59%  (See 
Backup  Section  4.6). 

Spinal  Requirements:  Samples  must  be 
a.ia.vr^d  within  15  days  of  sampling  date. 

Status  of  Method:  The  sampling  and 
ar.al>'tical  method  has  been  subjected  to  the 
established  evaluation  procedures  of  the 
Organic  Method  Evaluations  Branch. 

Date:  August  1981. 
Chemist:  Wayne  D.  Potter. 

Orjinic  Solventfi  hrirch    n<;H  ^   Vnalytical 
Laiwralon    Sail  L*ke  C.i'v,  I  I  ah 

1  General  Discussion. 

i.l    Background. 

1.1.1    History  of  Procedure. 

Ethylene  oxide  samples  analyzed  at  the 
OSfiA  Laboratory  have  normally  been 
collected  on  activated  charcoal  and  desorbed 
with  carbon  disulHde.  The  analysis  is 
performed  with  a  gas  chromatograph 
equipped  with  a  FID  (Flame  ionization 
detector)  as  described  in  NIOSH  Method 
S286  (Ref.  5.1)  This  method  is  based  on  a 
PEL  of  50  ppm  and  has  a  detection  limit  of 
about  1  ppm. 

Recent  studies  have  prompted  the  need  for 
a  method  to  analyze  and  detect  ethylene 
oxide  at  very  low  concentrations. 

Several  attempts  were  made  to  form  an 
ultraviolet  (UV)  sensitive  derivative  with 
ethylene  oxide  for  analysis  with  HPLC. 
Among  those  tested  that  gave  no  detectable 
product  were:  jvanisidine,  roethylimidazole, 
iniline,  and  2,3.6-tTichlorobenzoic  acid.  Each 
was  tested  with  catalysts  such  as 
tneihylamine,  aluminum  chloride, 
methylene  chloride  and  sulfuric  acid  but  no 
detectable  derivative  was  produced. 

The  next  derivatization  attempt  was  to 
react  ethylene  oxide  with  HBr  to  form  2- 
bromoetbanol.  This  reaction  was  successful. 
.\a  ECD  (electron  capture  detector)  gave  a 
very  good  response  for  2-bromoethanol  due 
to  the  prv*ence  of  bromine.  The  use  of  cartwDn 
disulfide  as  tiie  desorbing  solvent  gave  too 
large  ■  response  and  masked  the  2- 
bromoethanol.  Several  other  solvents  were 
tested  for  both  their  response  on  the  ECD  and 
their  ability  to  desorb  ethylene  oxide  from 
the  charcoal.  Among  those  tested  were 
toluene  xylene,  ethyl  benzene,  hexane. 
cyclnr'^xane  and  benzene  Benzene  was  the 
on.y  solvent  tested  that  i^ave  a  suitable 
response  on  the  ECD  and  a  high  desorption. 
!•  was  found  that  the  desorption  efficiency 
w^s  improved  by  using  1%  CSj  with  the 
oeniflne  The  carbon  disulfide  did  not 
s.i::;f"ii  n:'-.  ^rr'.v'''-'  '"e  recovery  with  the 
•  .er  3.j.'.er,vs  .S>^(1  ^.     1 20  was  used  in  all 
tests  done  wuh  activated  charcoal. 

11,2    Physical  Properties  (Ref.  5.2-5.4). 


Synonyms:  Oxirane;  dimethylene  oxide, 
1,2-epoxv-ethane;  oxano;  CjliiO;  ETO; 
Molecular  Weight:  44.06 
Boiling  Point:  10.7*C  (51.3°) 
Melting  Point:  -111*C 
Description:  Colorless,  flammable  gas 
Vapor  Pressure:  1095  mm.  at  20  "C 
Odor:  Ether-like  odor 

Lower  Explosive  Limits:  3.0%  (by  volume) 
Flash  Point  (TOC):  Below  O'F 
Molecular  Structure:  CH  j — CH  2 

1.2    Limit  Defming  Parameters. 

1.2.1  Detection  Limit  of  the  Analytical 
Procedure. 

The  detection  limit  of  the  analytical 
procedure  is  12.0  picograms  of  ethylene 
oxide  per  injection.  This  is  the  amount  of 
analyte  which  will  give  a  peak  whose  height 
Is  five  times  the  height  of  the  baseline  noise. 
(See  Backup  Data  Section  4  1). 

1.2.2  Detection  Limit  of  the  Overall 
Procedure. 

The  detection  limit  of  the  overall 
procedure  is  24.0  ng  of  ethylene  oxide  per 
sample. 

This  is  the  amount  of  analyte  spiked  on  the 
sampling  device  which  allows  recovery  of  an 
amount  of  analyte  equivalent  to  the  detection 
limit  of  the  analytical  procedure.  (See 
Backup  Data  Section  4.2). 

1.2.3  Reliable  Quantitation  Limit. 
The  reliable  quantitation  limit  is  94.0 

nanograms  of  ethylene  oxide  per  sample. 
This  is  the  smallest  amount  of  analyte  which 
can  be  quantitafed  within  the  requirements  of 
75%  recovery  and  95%  confidence  limits. 
(See  Backup  Data  Section  4  2). 

It  must  be  recognized  that  the  reliable 
quantitation  limit  and  detection  limits 
reported  in  the  method  are  based  upon 
optimization  of  the  instrument  for  the 
smallest  possible  amount  of  analyte.  When 
the  target  concentration  of  an  analyte  is 
exceptionally  higher  than  these  limits,  they 
may  not  be  attainable  at  the  routine  operating 
parameters.  In  this  case,  the  limits  reported 
on  analysis  reports  will  be  based  on  the 
operating  parameters  used  during  the 
analysis  of  the  samples. 

1.2  4    Sensitivity. 

The  sensitivity  of  the  analytical  procedure 
over  a  concentration  range  representing  0.5  to 
2  times  the  target  concentration  based  on  the 
recommended  air  volume  is  34105  area  units 
per  ng/mL.  The  sensitivity  is  determined  by 
the  slope  of  the  calibration  curve  (See 
Backup  Data  Section  4.3). 

The  sensitivity  will  vary  somewhat  with 
the  particular  instrument  used  in  the 
analysis. 

1.2.5  Recovery. 

The  recovery  of  analyte  from  the  collection 
medium  must  be  75%  or  greater.  The  average 
recovery  from  spiked  samples  over  the  range 
of  0.5  to  2  times  the  target  concentration  is 
88.0%  (See  Backup  Section  4.4).  At  lower 
concentrations  the  recovery  appears  to  be 
non-linear. 

1.2.6  Precision  (Analytical  Method  Only). 
The  pooled  coefficient  of  variation 

obtained  from  replicate  determination  of 
analytical  standards  at  0.5X,  IX  and  2X  the 
target  concentration  is  0.036  (See  Backup 
Data  Section  4.5). 
1.2  7    Precision  (Overall  Procedure). 


The  overall  procedure  must  provide  results 
at  the  target  conrentratinn  that  are  25%  of 
better  at  the  95%  confidence  level.  The 
precision  at  the  95%  confidence  level  for  the 
15  day  storage  test  is  plus  or  minus  12.9% 
(See  Backup  Data  Section  4,6). 

This  includes  an  additional  plus  or  minus 
5%  for  sampling  error. 

1  3     Advantages. 

1.3.1  The  sampling  procedure  is 
convenient. 

1.3.2  The  analytical  procedure  is  very 
sensitive  and  reproducible. 

1.3.3  Reanalysis  of  samples  is  possible. 

1.3.4  Samples  are  stable  for  at  least  15 
days  at  room  temperature. 

1.3.5  Interferences  are  reduced  by  the 
longer  GC  retention  time  of  the  new 
derivative. 

1.4    Disadvantages. 

1 .4.1  Two  tubes  in  series  must  be  used 
because  of  possible  breakthrough  and 
migration. 

1.4.2  The  precision  of  the  sampling  rate 
may  be  limited  by  the  reproducibility  of  the 
pressure  drop  across  the  tubes.  The  pumps 
are  usually  calibrated  for  one  tube  only. 

1.4.3  The  use  of  benzene  as  the 
desorption  solvent  increases  the  hazards  of 
analysis  because  of  the  potential  carcinogenic 
effects  of  benzene. 

1.4.4  After  repeated  injections  there  can 
be  a  buildup  of  residue  formed  on  the 
electron  capture  detector  which  decreases 
sensitivity. 

1.4.5  Recovery  firom  the  charcoal  tubes 
appears  to  be  nonlinear  at  low 
concentrations. 

2.  Sampling  Procedure. 

2.1  Apparatus. 

2.1.1  A  calibrated  personal  sampling 
pump  whose  flow  can  be  determined  within 
plus  or  minus  5%  of  the  recommended  flow. 

2.1.2  SKC  Lot  120  Charcoal  tubes:  glass 
tube  with  both  ends  flame  sealed,  7  cm  long 
with  a  6  mm  O.D.  and  a  4-mm  I.D,, 
containing  2  sections  of  coconut  shell 
charcoal  separated  by  a  2-mm  portion  of 
urethane  foam.  The  adsorbing  section 
contains  100  mg  of  charcoal,  the  backup 
section  50  mg.  A  3-mm  portion  of  urethane 
foam  is  placed  between  the  outlet  end  of  the 
tube  and  the  backup  section.  A  plug  of 
silylated  glass  wool  is  placed  in  front  of  the 
adsorbing  section. 

2.2  Reagents. 

2.2.1     None  required. 

2.3  Sampling  Technique. 

2.3.1  Immediately  before  sampling,  break 
the  ends  of  the  charcoal  tubes.  All  tubes  must 
be  from  the  same  lot. 

2.3.2  Connect  two  tubes  in  series  to  the 
sampling  pump  with  a  short  section  of 
flexible  tubing.  A  minimum  amount  of  tubing 
is  used  to  connect  the  two  sampling  tubes 
together.  The  tube  closer  to  the  pump  is  used 
as  a  backup.  This  tube  should  be  identified 
as  the  backup  tube. 

2.3.3  The  tubes  should  be  placed  in  a 
vertical  position  during  sa-iipling  to 
minimize  channeling. 

2.3.4  Air  being  sampl-»d  should  not  pass 
through  any  hose  or  tubing  before  sntenng 
the  charcoal  tubes. 

2.3.5  Seal  the  charcoal  tubes  with  plastic 
caps  immediately  af^er  sampling  .Mso,  seal 
each  sample  with  OSHA  seals  lengthwise. 
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2.3.6  With  each  batch  of  sample;:,  submit 

at  'oast  GDP  blsr.k  hibe  froni  thp  same  lot  used 
for  sampi»<s  Th:s  nibe  should  be  subjected  to 
exactly  the  same  handling  as  the  samples 
[break,  seal,  transport)  except  that  no  air  is 
drawn  through  it 

2.3.7  Trarisport  the  samples  (and 
corresponding  paperwork)  to  the  lab  for 
analysis, 

2.3.8  If  bulk  samples  are  submitted  for 
analysis,  th^y  <:hnud  be  transported  in  glass 
containers  wuh  Teflon-lined  caps.  These 

<■  imples  must  be  mailed  sep>arately  from  the 
cor.t^mer  usea  for  the  charcoal  tubes. 

2  4     Breakthrough. 

2  4  1    The  breakthrough  (5% 
bmakthrough)  vohime  for  a  3.0  mg/m 
e:.ny:eTie  oxide  sample  stream  at 
approximately  85%  relative  humidity.  22''C 
and  63fi  mm  is  2.6  liters  sampled  at  0.05 
li!cr^  per  minute.  This  is  equivalent  to  7.8  ^g 
cf  ethylene  oxid«  Upon  saturation  if 'he 
tube  it  appeared  that  the  water  may  be 
displacing  ethylene  oxide  during  sampling. 

2.5    Desorption  Efficiency. 

2.5.1     The  desc!7)tion  efficienrv,  frcim 
iiouid  in)»ction  onto  chercoal  tunws  averaged 
88  0%  from.  0  5  to  2  0  x  the  target 
concentration  for  a  1  0  liter  air  sa-m;,!!"    M 
lower  ranges  it  appears  that  the  des..rf-;:.,n 
efficiency  is  non-linear  (.See  Bat  kur  Ddta 
S<»ction  4  2). 

Z  5.2     The  desorption  efficiency  rna\  vrin: 
from  one  laboratory  to  another  and  also  from 
one  lot  of  charcoal  to  another  Thus   ir  is 
nncessary  'o  determine  the  desorp'..in 
efficiency  for  a  piarticuiar  lot  of  c-ha-i;f>8i 

2  6    Recommended  ,Mr  Volume  .ind 
Sampling  Rate. 

2.6.1  The  recommended  a^r  v(i:.,rf:R  i.s  X  0 
liter. 

2  6,2     The  recommiended  maximum 
sampling  ra'e  is  0  05  Lpm, 
2.7     Interferences 

2.7  1     Ethylene  glya)i  and  Fi-oor.  \l  at 
target  concentration  levels  did  not  interfere 
With  the  collection  of  ethylene  oxicfl. 

2  7.2     Suspected  mterferpnces  s:    i.a  ^ 
listed  on  the  sample  data  sheets. 

2.7,3     The  relative  humidity  mav  affitcl  the 
sampling  procedure,  , 

2.8  Safetv  Precautions 

2.8  1     A'tarti  the  sampling  equiiimeni  Ui 
the  employee  so  that  it  dws  not  interfere 
with  work  performance 

2  8  2     Wear  safety  glasses  when  breaking 
the  ends  of  the  sam.pimg  tubes. 

2  8.3    If  possible,  place  the  sampling  tubes 
m  a  holder  so  the  sharp  end  is  not  exposed 
while  sampling 

3.  Analytical  Method. 

3.1     Apparatus. 

3.1  1     Gas  chrcmatograph  equip, >ed  with  a 
imeanzed  electron  capture  detector. 

3.1.2  GC  column  capable  of  sep.jrating 
the  derivative  of  ethylene  oxide  f  2- 
bromoethanol)  from  anv  mterferent  .'S  and 
the  1%  CS:  in  benzene  solvent  Thf  r.iiumri 
used  for  validation  studies  was,  10  :t  x  ■ » 
inch  stainless  steel  20%  SP-2100,   ■;  % 
Carbowax  1500  on  100 '120  Supelcrport 

3.1.3  An  electronic  integrator  or  some 
other  suitable  method  of  rr.e&s  .r-.ng  prs'i 
areas. 


3.1.4  Two  milliliter  vials  wfith  Teflon- 
lined  caps. 

3.1.5  Gas  tight  rvTing^v— 500  hL  or  other 
convenient  sizes  for  p^wr-'^'ng  standards. 

3.1  6  M;rrf}infT  synnges — 10  fiL  or  other 
convenipt ;!  sizes  fur  diluting  standards  and  1 
(iL  for  sample  luections. 

3.1.7  Pifiets  for  dispensing  the  1%  CSj  in 
benzene  solvent.  The  Glenco  1  mL  dispenser 
is  adequate  and  convenient. 

3.1.8  Volumetric  flaska — 5  mL  and  other 
convenient  sizes  for  preparing  standards. 

3.1  9    Disposable  Pasteur  pipets. 

3.2  Reagents. 

3.2.1  Benzene,  reagent  grade. 

3.2.2  Carbon  Disulfide,  reagent  grade. 

3.2.3  Ethylene  oxide,  99.7%  pure. 

3.2.4  Hydrobromic  Acid,  48%  reagent 
grade. 

3.2.5  Sodium  Carbonate,  anhydrous, 
reagent  grade. 

3.2.6  Desorbing  reagent,  99%  Benzene/ 
l%CSi. 

3.3  Sample  Preparation. 

3.3.1  The  front  and  back  sections  of  each 
sample  are  transferred  to  separate  2-mL  vials. 

33  2     Eacii  sample  is  desorbed  with  1.0 
mL  of  dr'si.rning  rfwgen* 

3.3.3    The  viah  sre  jeuied  imnMdiately 
and  allowed  to  ais^  '■  for  one  hour  with 
occasional  shakmg. 


rg  reagent  is  drawn  off  the 
sp>osable  pipet  and  put  into 


3,3  4  Deso'M 
charcoal  with  a  c; 
clean  2-mL  viais, 

3.3  5    One  cr  7  r,'  HBr  is  added  to  each 
vial.  Vial?  ars  Ti.eh.eri  and  HBr  is  mixed  well 
w.*h  '.'~e  d»<«;rr!:ng  rphp'"';' 

,1  ,3  fi     ,A.iif?Li;  0  ".5  gn>.T  :'f  sodium 
rr.-*:H  n^te  is  -^are'LiS  eci,l'"'d  to  each  vial. 
V'.rtis  are  again  resefaied  6;;,:  mixed  well. 

3  4     Standard  Preparation. 

3  4  1     Standards  are  prepared  by  injecting 
the  pure  ethylene  oxide  gas  into  the 
desorbing  reagent 

3.4.2  A  range  of  standards  are  prepared  to 
make  a  calibration  curve.  A  concentration  of 
1.0  ^L  of  ethylene  oxide  gas  per  1  mL 
desorbing  reagent  is  equivalent  to  1.0  ppm  air 
concentration  (all  gat  vohimes  at  25°C  and 
760  mm.  I  for  the  recommended  1  liter  air 
sample  This  amount  is  uncorrected  for 
d'^sorption  efficiency  (See  Backup  Data 
Section  4  2  for  desorption  efficiency 
corrections). 

3  4  3    One  drop  of  HBr  per  mL  of  standard 
is  added  and  mixed  well. 

34  4    About  0.15  grams  of  sodium 
carbonate  is  carefully  added  for  each  drop  of 
HBr  !A  sm.all  reaction  wi:!  fvri;-). 

3.5  Anaiv«i;s 

3.5  1     CXQin'Mtioas 
Nitrogen  flow  rate — Ittm.L'min. 
injector  Temperature— 250°    C 
Detector  Tern. peranire — 300*    C 
(Column  Tempem'ure — 100*    C 
Injection  size — 0  ft  nL 
Elution  time — 3  9  miinutes 

35  2     Peak  areas  are  measured  by  an 
integraior  or  other  suitable  means. 

3.5.3  The  integrator  is      5  are  in  area 
units  and  a  calibration  c^rv  e  ,t  set  up  with 
concentration  vs.  area  units. 

3.6  Interferences. 

3.6.1    Any  ccnapound  having  the  same 
retention  time  of  2 -bromoethanol  is  a 


potential  interference.  Possible  interferences 
should  be  listed  on  the  sample  data  sheets. 

3.6.2  GC  parameters  may  be  changed  to 
dmmivent  interferences. 

3.6.3  There  are  usually  trace 
cx>ntaminants  in  benzene.  These 
contaminants,  however,  posed  no  problem  of 
interfejenca. 

3.6.4  {Retention  time  data  on  a  single 
column  is  not  considered  proof  of  chemical 
identity.  Samples  over  the  1.0  ppm  target 
level  should  be  confirmed  by  GC/Maas  Spec 
or  other  suitable  meana. 

3.7  Calculations 

3.7.1  The  concentration  In  iig/toL  for  a 
sample  is  determined  by  comparing  the  area 
of  a  particular  sample  to  the  calibration 
curve,  which  has  been  prepared  from 
analytical  standards. 

3.7.2  The  amount  of  analyte  in  each 
sample  is  corrected  for  desorption  efficiency 
by  use  of  a  desorption  curve. 

3.7.3  Analytical  results  (A)  from  the  two 
tubes  that  compoee  ■  particular  air  sample 
are  added  together. 

3.7.4  The  concentration  for  a  sample  is 
calculated  by  the  follow  iiifi  »  ;  .fition: 

ETO.  mg/m'  =  AXB/C 
where: 
A=^g/mL 

B=desorption  volume  in  milliliters 
C=air  volume  In  liters. 

3.7.5  To  convert  mg/m'  to  perf  ,*t 
million  (ppm)  the  folkming  relattonsbip  ia 
used: 

ETO,  ppm  =  mg/m'  x  24.45/44.05 
where: 

mg/m^results  from  3.7.4 
24.45=molar  voliune  at  25  °C  and 

760mm  Hg 
44.05=molecular  weight  of  ETO. 

3.8  Safety  Precautions 

3.8.1  Ethylene  oxide  and  benzene  are 
potential  carcinogens  and  care  must  be 
exercised  when  working  with  theM 
compounds. 

3.8.2  All  work  done  with  tha  Kdrsnts 
(preparation  of  standards,  desorption  of 
samples,  etc.)  should  be  done  in  a  hood. 

3.8.3  Avoid  any  skin  contact  with  all  of 
the  solvents. 

3.8.4  Wear  safety  glassrs  g*  all  times. 

3.8.5  Avoid  skin  cc  :    i      »  'fi  HBr 
because  it  is  highly  toxic  and  a  strong  irritant 
to  eyes  and  slcin. 

4.  Backup  Data. 

4.1  Detection  Limit  Data. 

The  detection  limit  was  determined  by 
injecting  0.8  ^L  of  a  0.015  ng/mL  ^tsnda'd  of 
ethylene  oxi«ie  into  1%  CS3  in  b^iK    »   The 
detection  limit  of  the  analytical  proceoure  is 
taken  to  be  1.20x10"'  ^g  per  injection.  This 
is  equivalent  to  8.3  ppb  (0.015  mg/m')  for  the 
recommended  air  volume. 

4.2  Desorption  Efficiency. 

Ethylene  oxide  was  spiked  onto  charcoal 
tubes  and  the  following  recovery  data ' 
obtained. 
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Amount  spiked  (mO) 

4  5  ^ 

3  0  

2  25 

1  5   

15  

75 

375 

375 . 

'875 

094  

A!  lower  amour.'s  'n»  r«<:  ivery  appears  to  bo  non-linear. 

4  3     S<>ns!?!vity  DR'a 

The  foliowmg  cj^ta  was  jstii  to  detennine  the  calibration  curve. 


Amount  r»- 

covered  (iig) 


Pereeof  re- 
cove -y 


4  32 

261 

2  025 

1  365 

1.38 
.6525 
.315 
.312 
.151 
.070 


960 
67  : 
9C-0 

91  0 

92  0 
87  0 
&40 

a3r 

8C5 
74  5 


njectwn 

0  5.x  75  y^/mL 

1x15  ^g-'f^L 

2-:<3  C  ^9/'nL 

1        

30904 

- ■ -- ' 

59'^67 

1 1 1778 

2    „ 

•••••••■(••••■••■•••••••t*«i«*****aa*a*ia*aa*t****a******i>»iaa**aia**«MB*a* ••••••••••••••••••••••••••■••• ■•*•<■ 
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4  4     Recovery 

The  recovery  was  dptennlned  by  spiking  ethylene  oxide  onto  lot  120  charcoal  tubes  and  dembing 
Recoveries  were  done  at  0  5,  i.O,  and  2.0  X  the  target  concentration  fl  ntiml  for  the  recommended  air  volume 


.ith    1%    CS: 


BfT.ZPn^^ 


Percent  RtcovEav 


Wetghted  Average=88  2 

4,5     Preciaoo  o«  the  Analytical  P':>:e<5ur9. 

The  following  da'a  was  us»»d  »:j  df^'^-rmine  the  precision  of  the  analytical  method: 
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4  6     Storage  Da;a  ■" 

Samples  were  ger."ra^-'d  a'  1  5  mg/m' 
ethylene  oxide  at  85%  relative  humidity, 
22°C  and  633  mrn.  .All  samples  were  taken  for 
20  minutes  at  0  05  Lpm   Six  samri»s  were 
analyred  as  soon  as  pc';<i:bie  a.nd  f:f*"«n 
samples  were  stored  a"  r»'fr,gprated 
temp«rarare  '5'Cl  and  f.f*»en  samples  were 
stored  at  ambient  tem.perBfjre  '23T;  T'^^se 
stored  samples  w»rB  -i,r,a:vz(<d  O'.'":  a  ^■•'::'.;d 
of  nineteen  dav? 
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4  7     Breakthrough  Data 

Breakthrough  studies  were  done  at  2  ppm 
(3  6  mg.'m')  at  approximately  85%  relative 
humidity  at  22°C  (ambient  remperature).  Two 
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charcoal  tutHw  w.t"  ,  .,■  *  .-  m  i  ('s.  The 
backup  tube  was  char.i^na  evt;r>  10  minutes 
and  analyzed  for  breakthrough.  The  flow  rate 
was  0.050  Lpm. 


Tube  No. 


t  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
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Time 

Percent  break 
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through 

10 

(') 

20 

(') 

30 

o 

40 

1.23 

50 

3.46 

§0 

18.71 

70 

39.2 

80 

53.3 

90 

72.0 

100 

96.0 

110 

113.0 

120 

133.9 

'None. 

The  5%  breakthrough  volume  was  reached 
when  2.6  liters  of  test  atmosphere  were 
drawn  through  the  charcoal  tubes. 
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Summary  of  Other  Sampling  Procedures 

OSHA  believes  that  served  other  t^'pes  of 
monitoring  equipment  and  techniques  exist 
for  monitoring  time-weighted  averages. 
Considerable  research  and  method 
development  is  cuirently  being  performed, 
which  will  lead  to  improvements  and  a  wider 
variety  of  monitoring  techniques.  A 
combination  of  monitoring  procedures  can  be 
used.  There  probably  is  no  one  best  method 
for  monitoring  pwrsonal  exjxwure  to  ethylene 
oxide  in  all  cases.  There  are  advantages, 
disadvantages,  and  limitations  to  each 
method.  The  method  of  choice  will  depend 
on  the  need  and  requirf^nsf  tits  V;:   e 
commonly  used  methods  .si  ,i,  ,e   rie  u.'e  of 
charcoal  tubes,  passive  .:>  s  i:     frs,  Tedler 
gas  sampling  bags,  deteciar  luUis, 
phofoionization  detection  units,  infrared 
defection  units  and  gas  chromatographs.  A 
number  of  these  methods  are  described 
Iwlow. 

A  Charcoal  Tube  S&mpling  Procedures 

Qazi-Ketcham  method  fEx.  11-133)— This 
niplho-l  consists  of  collecting  EtO  on 
(-'.<. i'jmhia  P(C  activated  carbon,  desorbing 
t!ie  EtO  with  r.arlxin  disulfide  and  analyzing 
by  gas  chromatography  with  flame  ionization 
detection.  Union  Carbide  has  recently 
U}xiafed  and  rev.iliddted  this  monitoring 
procedures.  This  method  is  capable  of 
determining  both  eight-hour  time-weighted 
average  exposures  and  short-term  exposures. 
The  method  was  validated  to  0.5  ppm.  Like 
other  charcoal  collecting  procedures,  the 


method  requires  considerable  analytical 
expertise. 

ASTM-proposed  method — The  Ethylene 
Oxide  Industry  Council  (EOIC)  has 
contracted  with  Clayton  Envirorunenlal 
Consultants,  Inc.  to  conduct  a  collaborative 
study  for  the  propHjsed  method.  The  ASTM- 
Proposed  method  is  similar  to  the  method 
published  by  Qazi  and  Ketcham  is  the 
November  1977  American  Industrial  Hygiene 
Association  Journal,  and  to  the  method  of 
Pilney  and  Coyne,  presented  at  tlie  1979 
American  Industrial  Hygiene  Conference. 
After  the  air  to  be  sampled  is  drawn  through 
an  activated  charcoal  tube,  the  ethylene 
oxide  is  desorbed  from  the  tube  using  carbon 
disulfide  and  is  quantitatod  by  gas 
chromatography  utilizing  a  f.ame  ionization 
detector.  The  ASTM-proposed  method 
sp>eciries  a  large  two-section  charcoal  tube, 
shipment  In  dry  ice,  storage  at  less 
than  -  5*^  and  analysis  within  three  weeks 
to  prevent  migration  and  sample  loss.  Two 
types  of  charcoal  tubes  are  being  tested — 
Pittsburgh  Coconut-Based  [PCB]  and 
Columbia  JXC  charcoal.  This  collaborative 
study  will  give  an  indication  of  the  inter-  and 
intralaboratory  precision  and  accuracy  of  the 
ASTM-proposed  method.  Several  laboratories 
have  considerable  expertise  using  the  Qazi- 
Ketcham  and  Dow  methods. 

B.  Passive  Monitors — Ethylene  oxide 
diffuses  into  the  monitor  and  is  collected  in 
the  sampling  media.  The  DuPont  Pro-Tek 
badge  collects  EtO  in  an  absorbing  solution, 
which  is  analyzed  colorimctrically  to 
determine  the  amount  of  EtO  present.  The 
3M  350  badge  collects  the  EtO  on  chemically 
treated  charcoal.  Other  passive  monitors  are 
currently  being  developed  and  tested.  Both 
3M  and  DuPont  have  submitted  data 
indicating  their  dosimeters  meet  the 
precision  and  accuracy  requirr;ments  of  the 
proposed  ethylene  oxide  standard.  Both 
presented  laboratory  validation  data  to  0.2 
ppm  (Exs.  11-65,  4-20,  106,  109,  130). 

C  Tedlar  Gas  Sampling  Bags-Samples  are 
collected  by  drawing  a  known  volume  of  air 
into  a  Tedlar  gas  sampling  bag.  The  ethylene 
oxide  concentration  is  often  determined  on- 
site  using  a  portable  gas  chromatograph  or 
portable  infrared  sp>ectomefeT. 

D.  Detector  tubes— A  known  volume  of  air 
is  drawn  through  a  detector  tube  using  a 
small  hand  pump.  The  concentration  of  EtO 
is  related  to  the  length  of  stain  developed  in 
the  tube.  Detector  tubes  are  economical,  easy 
to  use,  and  give  an  immediate  readviut. 
Unfortunately,  partly  because  they  are 
nonsf)eciric,  their  accuracy  is  often 
questionable.  Since  the  sample  is  taken  over 
a  short  period  of  time,  they  may  be  useful  for 
determining  the  source  of  teaks. 

E.  Direct  Reading  Instruments — There  are 
numerous  types  of  direct  reading 
instruments,  each  having  its  own  strengths 
and  weaknesses  (Exs.  135B,  135C  107, 11- 
73,  n-153).  Many  are  relatively  new, 
offering  greater  sensitivity  and  specificity. 
Popular  ethylene  oxide  direct  reading 
instruments  include  infrared  detection  units, 
photoionization  detection  units,  and  gas 
chromatographs. 

Portable  infrared  analyzers  provide  an 
immediate,  continuous  indication  of  a 
concentration  value;  making  them 


particularly  useful  for  locating  high 
concentration  pockets,  in  leak  detection  and 
in  ambient  air  monitoring.  In  infimed 
detection  units,  the  amount  of  infrared  light 
absort)ed  by  the  gas  being  analyzed  at 
selected  infrared  wavelengths  is  related  to 
the  concentration  of  a  particular  component. 
Various  models  have  either  fixed  or  variable 
infrared  filters,  differing  cell  pathlengths,  and 
microcomputer  controls  for  greater 
sensitivity,  automation,  and  interference 
elimination. 

A  birly  recent  detection  system  is 
photoionization  detection.  The  molecules  are 
ionized  by  high  energy  ultraviolet  light.  The 
resulting  current  is  measured.  Since  different 
substances  have  different  ionization 
(xitentials,  other  organic  compounds  may  be 
ionized.  The  lower  the  lamp  energy,  the 
better  the  selectivity.  As  a  continuous 
monitor,  photoionization  detection  can  be 
useful  for  locating  high  concentration 
pockets,  in  leak  detection,  and  continuous 
ambient  air  monitoring.  Both  portable  and 
stationary  gas  chromatographs  are  available 
with  various  types  of  detectors,  including 
photoionization  detectors.  A  gas 
chromatograph  with  a  photoionization 
detector  retains  the  photionization 
sensitivity,  but  minimizes  or  eliminates 
interferences.  For  several  GC/PID  units,  the 
sensitivity  is  in  the  0.1-0.2  ppm  EtO  range. 
The  GC/PID  with  microprocessors  can 
sample  up  to  20  sample  points  sequentially, 
calculate  and  record  data,  and  activate  alarms 
or  ventilation  systems.  Many  are  quite 
flexible  and  can  be  configured  to  meet  the 
specific  analysis  needs  for  the  workplace. 

DuPont  presented  their  laboratory 
validation  data  of  the  accuracy  of  the  Qazi- 
Ketcham  charcoal  tube,  the  PCB  charcoal 
tube,  Miran  103  IR  analyzer.  3M  «3550 
monitor  and  the  Du  Pont  C-70  badge. 
Quoting  Elbert  V.  Kring: 

We  also  bcloive  that  OSHA's  proposed 
accuracy  in  this  standard  is  appropriate.  Al 
plus  or  minus  25  percent  at  one  part  per 
million,  and  plus  or  minus  35  pettcent  below 
that.  And,  our  data  indicates  there's  only  one 
monitoring  method,  right  now,  that  we've 
tested  thoroughly,  that  meets  that  accuracy 
requirements.  That  is  the  Du  Pont  Pro-Tek 
badge*  *  *.  We  also  believe  that  this  kind  of 
data  should  be  confirmed  by  another 
independent  laboratory,  using  the  same  type 
dynamic  chamber  testing  (Tr.  1470) 

Additional  data  by  an  independent 
laboratory  following  their  exact  protocol  was 
not  submitted.  However,  information  was 
submitted  on  comparisons  and  precision  and 
accuracy  of  those  monitoring  procedures 
which  indicate  far  belter  precision  and 
accuracy  of  those  monitoring  procedures 
than  that  obtained  by  Du  Pont  (Ex.  4-20, 130, 
11-68, 11-133, 130. 135A). 

The  accuracy  of  any  method  depicnds  to  a 
large  degree  upon  the  skills  and  experience 
of  those  who  not  only  collect  the  samples  but 
also  those  who  analyze  the  samples.  Even  for 
methods  that  are  collaboratively  tested,  some 
laboratories  are  closer  to  the  true  values  than 
others.  Some  laboratories  may  meet  the 
precision  and  accuracy  requirements  of  the 
method;  others  may  consistently  far  exceed 
them  for  the  same  method. 
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f  1015.1048    FormaldA^yd*. 

(a)  Scope  and  application  This 
standard  applies  to  all  occupational 
exposures  to  formaldehyde,  ie  from 
formaldehyde  gas,  its  solutions,  and 
materials  that  release  formaldehyde 

(b)  Definitions  For  purposes  of  this 
standard,  the  followmj?  definitions  shall 
apply: 

Action  levpi  means  a  concentration  of 
0,5  part  formaldehyde  per  million  parts 
of  air  (0  5  ppm)  calculated  as  an  eight 
(8)-hour  time-wei^hted  average  (T\VA) 
concentration 

Assistant  S^rrptar/  means  the 
Assistant  SecTetary  of  Labor  for  the 
Occupational  .Safety  and  Health 
Administration,  US-  Department  of 
Labor,  or  desitjnee 

Authorized  person  means  any  person 
required  by  work  duties  to  be  present  in 
regulated  areas,  or  authorized  to  do  so 
by  the  employer,  bv  this  section,  or  by 
theOSH  Act  of  1970, 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  US.  Department  of 
Health  and  Human  Services,  or 
designee 

Emergency  is  any  occurrence,  such  as 
but  not  limited  to  equipment  failure, 
rupture  of  containers,  or  failure  of 
control  equipment  that  results  in  an 
uncontrolled  release  of  a  significant 
amount  of  formaldehyde. 

Employee  exposure  means  the 
exposure  to  airborne  formaldehyde 
which  would  occur  without  corrections 
for  protection  provided  by  any 
respirator  that  is  in  use. 

Formaldehyde  means  the  chemical 
substance,  HCHO.  Chemical  Abstracts 
Service  Re-i^istry  No,  50-00-0. 

(c)  Permissible  Exposure  Limit  (PEL) — 
(1)  TWA  The  employer  shall  assure  that 
no  employee  is  exposed  to  an  airborne 
concentration  of  formaldehyde  which 
exceeds  0  75  parts  formaldehyde  per 
million  parts  of  air  (0.75  ppm)  as  an  8- 
hour  TWA, 

(2)  Short  Tprm  Exposure  Limit  (STEL): 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  formaldehyde  which 
exceeds  two  parts  formaldehyde  per 
miillion  parts  of  air  (2  ppm)  as  a  15- 
minute  STEL 

(d)  Exposure  monitorng — (1)  General. 
(i)  Each  employer  who  has  a  workplace 
covered  by  this  standard  shall  monitor 
employees  to  determine  their  exposure 
to  formaldehyde. 

(li)  Exception.  Where  the  employer 
documents,  using  objective  data,  that 
the  presence  of  fonmaldehyde  or 
formaldehyde-releasing  products  in  the 
workplace  cannot  result  in  airborne 
concentrations  of  formaldehyde  that 
would  cause  any  employee  to  be 


exposed  at  or  above  the  action  level  or 
the  STEL  under  foreseeable  conditions 
of  use,  the  employer  will  not  be 
required  to  measure  employee  exposure 
to  formaldehyde. 

(iii)  When  an  employee's  exposure  is 
determined  from  representative 
sampling,  the  measurements  used  shall 
be  representative  of  the  employee's  full 
shift  or  short-term  exposure  to 
formaldehyde,  as  appropriate 

(iv)  Representative  samples  for  each 
job  classification  in  each  work  area  shall 
be  taken  for  each  shift  unless  the 
employer  can  document  with  objective 
data  that  exposure  levels  for  a  given  job 
classification  are  equivalent  for  different 
work  shifts. 

(2)  Initial  monitoring.  The  employer 
shall  identify  all  employees  who  may  be 
exposed  at  or  above  the  action  level  or 
at  or  above  the  STEL  and  accurately 
determine  the  exposure  of  each 
employee  so  identified. 

(i)  Unless  the  employer  chooses  to 
measure  the  exposure  of  each  employee 
potentially  exposed  to  formaldehyde, 
the  employer  shall  develop  a 
representative  sampling  strategy  and 
measure  sufficient  exposures  within 
each  job  classification  for  each 
workshift  to  correctly  characterize  and 
not  underestimate  the  exposure  of  any 
employee  within  each  exposure  group. 

(li)  The  initial  monitoring  process 
shall  be  repeated  each  time  there  is  a 
change  in  production,  equipment, 
process,  personnel,  or  control  measures 
which  may  result  in  new  or  additional 
exposure  to  formaldehyde. 

(iii)  If  the  employer  receives  reports  of 
signs  or  symptoms  of  respiratory  or 
dermal  conditions  associated  with 
formaldehyde  exposure,  the  employer 
shall  promptly  monitor  the  affected 
employee's  exposure. 

(3)  Periodic  monitoring,  (i)  The 
employer  shall  periodically  measure 
and  accurately  determine  exposure  to 
formaldehyde  for  employees  shown  by 
the  initial  monitoring  to  be  exposed  at 
or  above  the  action  level  or  at  or  above 
the  STEL. 

(ii)  If  the  last  monitoring  results  reveal 
employee  exposure  at  or  above  the 
action  level,  the  employer  shall  repeat 
monitoring  of  the  employees  at  least 
every  6  months. 

(iii)  If  the  last  monitoring  results 
reveal  employee  exposure  at  or  above 
the  STEL.  the  employer  shall  repeat 
monitoring  of  the  employees  at  least 
once  a  year  under  worst  conditions. 

(4)  Termination  of  monitoring.  The 
employer  may  discontinue  periodic 
monitoring  for  employees  if  results  from 
two  consecutive  sampling  periods  taken 
at  least  7  days  apart  show  that  employee 
exposure  is  below  the  action  level  and 


the  STEL.  The  results  must  be 
statistically  representative  and 
consistent  with  the  employer's 
knowledge  of  the  job  and  work 
operation. 

(5)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  at  the  95 
percent  confidence  level,  to  within  plus 
or  minus  25  percent  for  airborne 
concentrations  of  formaldehyde  at  the 
TWA  and  the  STEL  and  to  within  plus 
or  minus  35  percent  for  airborne 
concentrations  of  formaldehyde  at  the 
action  level. 

(6)  Employee  notification  of 
wonitoring  results.  Within  15  days  of 
receiving  the  results  of  exposure 
monitoring  conducted  under  this 
standard,  the  employer  shall  notify  the 
affected  employees  oi  these  results. 
Notification  shall  be  in  writing,  either 
by  distributing  copies  of  the  results  to 
the  employees  or  by  posting  the  results. 
If  the  employee  exposure  is  over  either 
PEL,  the  employer  shall  develop  and 
implement  a  written  plan  to  reduce 
employee  exposure  to  or  below  both 
PELs,  and  give  written  notice  to 
employees.  The  written  notice  shall 
contain  a  description  of  the  corrective 
action  being  taken  by  the  employer  to 
decrease  exposure. 

(7)  Observation  of  monitoring.  (i)The 
employer  shall  provide  affected 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  any  monitoring  of  employee 
exposure  to  formaldehyde  required  by 
this  standard. 

(ii)  When  observation  of  the 
monitoring  of  employee  exposure  to 
formaldehyde  requires  entry  into  an 
area  where  the  use  of  protective  clothing 
or  equipment  is  required,  the  employer 
shall  provide  the  clothing  and 
equipment  to  the  observer,  require  the 
observer  to  use  such  clothing  and 
equipment,  and  assure  that  the  observer 
complies  with  all  other  applicable  safety 
and  health  procedures. 

(e)  Begulated  areas.  (1)  The  employer 
shall  establish  regulated  areas  where  the 
concentration  of  airborne  formaldehyde 
exceeds  either  the  TW,^  or  the  STEL 
and  post  all  entrances  and  accessways 
with  signs  bearing  the  following 
information: 

DANGER 

FORMALDEHYDE 

IRRITANT  AND  POTENTIAL  CANCER  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

(2)  The  employer  shall  limit  access  to 
regulated  areas  to  authorized  persons 
who  have  been  trained  to  recognize  the 
hazards  of  formaldehyde. 

(3)  An  employer  at  a  multiemployer 
worksite  who  establishes  a  regulated 
area  shall  communicate  the  access 
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restrictions  and  Icx^tions  uf  '..hv^e,  areas 
to  other  employers  with  wnrk 
operations  at  that  worksite 

(f)  Methods  of  cornp'aarn.'t' — (1) 
Engineenr.g  controls  and  work 
praciices^  The  employer  shall  instituto 
engineenng  and  work  practice  controls 
to  reduce  end  maintain  employee 
exposures  to  fonn aldehyde  at  or  below 
the  TVVA  and  the  STEL. 

(2)  Excpption.  Whenever  the  employer 
has  established  that  feasible  engineering 
and  work  practice  controls  cannot 
reduce  employee  exposure  to  or  below 
either  of  the  PELs,  the  employer  shall 
apply  these  controls  to  reduce  employee 
ijxposures  to  the  extent  feasible  and 


shall  supplement  thern  witn  n:"ipirators 
which  satisfy  this  standard 

ig)  Respiratory  prolection — il) 
Genera!.  Where  respiratory  protection  is 
required,  the  employer  shall  provide  the 
respirators  at  no  cost  to  the  employee 
and  shall  assure  that  they  are  properly 
used  The  respirators  shall  comply  with 
the  requirements  of  this  standard  and 
shall  reduce  the  concentration  of 
formaldehyde  inhaled  by  the  employee 
to  at  or  below  both  the  TWA  and  the 
STEL.  Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  During  the  interval  necessary  to 

instai]  or  ;r:ipi«ir;f'nt  feasible 
engineering  a;  d  v\  ork  practice  controls; 


(ii)  In  work  operations,  such  as 
maintenance  and  repair  activities  or 
vessel  cleaning,  for  which  the  employer 
establishes  that  engineering  and  work 
practice  controls  are  not  feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  PELs;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  The 
appropriate  respirators  as  specified  in 
Table  1  shall  be  selected  from  those 
approved  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  and  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  part  11. 


Table  i  — m  -.  mjm  Requirements  ^Cm  Res-  ratory  Protection  Against  Formaldehyde 


Cor^ition  of  use  of  formalcJetiyde 
cx)ncentratior  (pprr,) 


Up  to  7  5  ppm„  ;iQ  X  PEL) 
Upto75ppm,  pOOx  PEL) 


Above     75     ppm     Of     uf^i^">own 
(emergencies).  (100  x  PEL). 


Minimum  respirator  required^ 


FuH  'acGpiece  wUh  cartnoges  or  canister^  specificalty  approved  for  protection  against  fofmaktehyde.* 
Full-face  rnask  with  dim  styte  or  ct^st  o'  back  mounted  type  witfi  industnal  si2e  canister  specifically  ap- 
proved tor  protection  agairst  forr^^idenvde   '  .tp      supplied-air  respirator,  pressure  demand  or  continuous 
flow  type,  with  full  facepiece,  fxxxl  c  rieirnei 
Gen-contained  breathing  apparar.js  iSCBA)  with  positive  pressure  full  facepiece.  Combination  supplied-air, 
♦ul!  tacepiece  positive  pressure  respirator  witr  auxiliary  self-contained  air  supply. 

Firetighting  j  SCBA  with  positive  pressure  m  full  facepie^re 

Escape  I  SCBA  in  demand  or  pressure  derrvind  rTx>3e  fjil-face  mask  wit^  chin  style  or  front  or  back  mounted  type  in- 

i      dustnal  size  canister  speo'icalts-  approved  for  protection  against  formaldehyde. 

'  Respirators  specjfied  tor  use  at  higher  cxxcentratKxis  may  be  used  at  lower  concentrations. 

^A  half-mask  respirator  with  cartndges  specificaiiy  approved  for  protection  against  formaidehyde  can  be  substituted  for  the  full  facepiece 
respirator  providing  tt>at  elective  gas-proof  goggles  are  provided  arx)  used  in  comibination  with  the  half-mask  respirator. 


Hi)  The  employer  shall  make  available 
a  powered  air-purifying  respirator 
adequate  to  protect  against 
fonr.,3ldehyde  exposure  to  any  employee 
who  experiences  difficulty  wearing  a 
negative  pressure  respirator  to  reduce 
exposure  to  formaldehyde. 

(3)  Pespirator  usage,  (i)  whenever 
respirator  use  is  required  by  this 
standard,  the  employer  shall  institute  a 
respiratory  protection  program  in 
accordance  with  20  CFR  r-in  134  (b), 
(d},(e),and(f). 

(ii)  The  employer  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
in  accordance  with  the  procedures 
outlined  in  Appendix  E  at  the  time  of 
initial  fitting  and  at  lea.st  annually 
thereafter  for  all  employees  required  hv 
this  standard  to  wear  negative  pressure 
respirators 

(A)  Respirators  selected  shall  be  from 
those  exhibiting  the  best  facepiece  fit 

(B)  No  respirator  shall  be  chosen  that 
would  potentially  permit  the  employi^e 
to  inhale  formaldehyde  at 
concentrations  in  excess  of  either  the 
TVVA  or  the  STEL. 

(iii)  Where  air  punfying  chemit^ai 
cartridge  respirators  are  used,  the 
cartridges  shall  be  replaced  after  tliree 


hours  of  use  or  at  the  end  of  the 
workshift,  whichever  is  sooner  unless 
the  cartridge  contains  a  NIOSH- 
approved  end-of-service  indicator  to 
show  when  breakthrough  occurs. 

(iv)  Unless  the  canister  contains  a 
hflOSH-approved  end-of-service-life 
indicator  to  show  when  breakthrough 
occurs,  canisters  used  in  atmospheres 
up  to  7.5  ppm  (lOxPEL)  shall  be 
replaced  every  4  hours  and  industrial 
sized  canisters  used  in  atmospheres  up 
to  75  ppm  (lOOxPEL)  shall  be  replaced 
every  two  hours  or  at  the  end  of  the 
workshift.  whichever  is  sooner. 

(v)  Employers  shall  permit  employees 
to  leave  the  work  area  to  wash  their 
faces  and  respirator  facepieces  as 
needed  to  prevent  skin  irritation  from 
respirator  u,>e, 

(h)  Pwtectjve  equipment  and  clothing. 
Employers  shall  comply  with  the 
provisions  of  29  CFR  1910.132  and 
1910  133  When  protective  equipment 
or  clothing  is  provided  under  these 
provisions,  the  employer  shall  provide 
these  protective  devices  at  no  cost  to  the 
employee  and  assure  that  the  employee 
wears  them. 

(1)  Selection.  The  employer  shall 
select  protective  clothing  and 


equipment  based  upon  the  form  of 
formaldehyde  to  be  encountered,  the 
conditions  of  use,  and  the  hazard  to  be 
prevented. 

(i)  All  contact  of  the  eyes  and  skin 
with  liquids  containing  1  percent  or 
more  formaldehyde  shall  be  prevented 
by  the  use  of  chemical  protective 
clothing  made  of  material  imf)€rvious  to 
formaldehyde  and  the  use  of  other 
personal  protective  equipment,  such  as 
goggles  and  face  shields,  as  appropriate 
to  the  operation. 

(ii)  Contact  with  irritating  or 
sensitizing  materials  shall  be  prevented 
to  the  extent  necessary  to  eliminate  the 
hazard. 

(iii)  Where  a  face  shield  is  worn, 
chemical  safety  goggles  are  also  required 
if  there  is  a  danger  of  formaldehyde 
reaching  the  area  of  the  eye. 

(iv)  Full  body  protection  shall  be 
worn  for  entry  into  areas  where 
concentrations  exceed  100  ppm  and  for 
emergency  reentry  into  areas  of 
unknown  concentration. 

(2)  Maintenance  of  protective 
equipment  and  clothing,  (i)  The 
employer  shall  assure  that  protective 
equipment  and  clothing  that  has  become 
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[;on;aminatec!  with  formnldedyde  is 
cleaned  or  laundered  Iwforp  its  r*>u>f' 

(ii]  When  ventilating  formoldehyde- 
(  ontaminated  clothing  and  equipment. 

the  empiover  shall  establish  a  s'. trs? 
area  so  that  emfiioyae  ei^pc^'ire  .n 
m:nimi2t'd  Containers  for  rontaminated 
clothing  and  er.\,<v>''\*"-,;  (tnd  storage 
areas  sraii  h-n»»  iab^-"..^  a-d  signs 
1  or.'.iivr.r/^  r.'c  '■)  lowing  mforraation; 

DANGER 
FORMA^E'-'^Ot-CCA'AWiNA^ED  [CLOTHING] 

AVOC  iNHAiJkTlOt  AND  SKIN  CONTACT 

(lii)  The  employer  shall  assure  that 
only  persons  trained  to  recognize  the 
hnzarns  of  formaldehyde  remove  the 
contaminated  material  from  the  storage 
area  for  purposes  of  cleaning. 
!  i^mdering,  o:  disposal. 

(iv)  The  employer  shall  assure  that  no 
employee  takes  home  equipment  or 
clothing  that  is  contaminated  with 
formaloehyde. 

(v)  The  employer  shall  repair  or 
rv'plare  all  required  protective  clothing 
and  equipment  for  each  affected 
employee  as  necessary  to  assure  its 
effediveness 

(vi)  The  employer  shall  inform  any 
ptsrson  who  launders,  cleans,  or  repairs 
such  clothing  or  equipment  of 
formaldehyde's  potentially  harmful 
effects  and  of  procedures  to  safely 
handle  the  clothing  and  equipment. 

(i)  Hygiene  protection.  (1)  The 
employer  shall  provide  change  rooms. 
as  described  in  29  CFR  1910.H1  for 
employees  who  are  required  to  change 
from  work  clothing  into  protective 
clothing  to  prevent  skin  contact  with 
formaldehyde. 

(2)  If  employees'  skin  may  become 
spashed  with  solutions  containing  1 
percent  or  greater  formaldehyde,  for 
example,  because  of  equipment  failure 
or  improper  work  practices,  the 
employer  shall,  provide  conveniently 
located  qun:  k  drench  showers  and 
assure  that  att^!  'ed  em.ployees  use  these 
ffic.'.ities  immediately. 

(3)  If  iht^re  is  any  possibility  that  an 
employee  s  eyes  may  be  splashed  with 
solutions  containing  0.1  percent  or 
greater  formaldehyde,  the  employer 
shall  provide  acceptable  eyewash 
facilities  within  the  immediate  work 
area  for  emergency  use. 

f;)  Hnu^t'kf'ppin^  For  operations 
involvinki  formaldehyde  liquids  or  gas, 
the  employer  shall  conduct  a  program  to 
deted  leyics  and  spills,  including  regular 
'.  !S'.ial  inspections, 

(1)  F'reveitj'ive  maintenance  of 
equipment,  inciiiding  surveys  for  leaks. 
sr.ali  be  undertaken  at  regular  intervals. 

(2)  In  work  areas  where  spillage  may 
fK^c'ir  [h^'  employer  shall  make 
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provisions  to  contain  the  spill,  to 
decontaminate  the  work  H^*-a.  and  to 
dispose  of  the  waste. 

(3)  The  employer  shall  assure  that  all 
leaks  are  repaired  and  spills  are  cleaned 
promptly  by  employees  wearing  suitable 
protective  equipment  and  trained  in 
proper  methods  for  cleanup  and 
decontamination. 

(4)  Formaldehyde-contaminated  waste 
and  debris  resulting  from  leaks  or  spills 
shall  be  placed  for  disposal  in  sealed 
containers  bearing  a  label  warning  of 
formaldehyde's  presence  and  of  the 
hazards  associated  with  formaldehyde. 

(k)  Emergencies.  For  each  workplace 
where  there  is  the  possibility  of  an 
emergency  involving  formaldehyde,  the 
employer  shall  assure  appropriate 
procedures  are  adopted  to  minimize 
injury  and  loss  of  life.  Appropriate 
procedures  shall  be  implemented  in  the 
event  of  an  emergency. 

(1)  Medical  surveillance — (1) 
Employees  covered,  (i)  The  employer 
shall  institute  medical  surveillance 
programs  for  all  employees  exposed  to 
formaldehyde  at  concentrations  at  or 
exceeding  the  action  level  or  exceeding 
theSTEL. 

(ii)  The  employer  shall  make  medical 
surveillanoe  available  for  employees 
who  develop  signs  and  symptoms  of 
overexposure  to  formaldehyde  and  for 
all  employees  exposed  to  formaldehyde 
in  emergencies.  When  determining 
whether  an  employee  may  be 
experiencing  signs  and  symptoms  of 
possible  overexposure  to  formaldehyde, 
the  employer  may  rely  on  the  evidence 
that  signs  and  symptoms  associated 
with  formaldehyde  exposure  will  occur 
only  in  exceptional  circumstances  when 
airborne  exposure  is  less  than  0.1  ppm 
and  whan  formaldehyde  is  present  in 
material  in  concentrations  less  than  0.1 
percent. 

(2)  Examination  by  a  physician.  All 
medical  procedures,  including 
administration  of  medical  disease 
questionnaires,  shall  be  performed  by  or 
under  the  supervision  of  a  licensed 
physician  and  shall  be  provided  without 
cost  to  the  employee,  without  loss  of 
pay,  and  at  a  reasonable  time  and  place. 

(3)  Medical  disease  questionnaire. 
The  employer  shall  make  the  following 
medical  surveillance  available  to 
employees  prior  to  assignment  to  a  job 
where  formaldehyde  exposure  is  at  or 
above  the  action  level  or  above  the  STEL 
and  annually  thereafter.  The  employer 
shall  also  make  the  following  medical 
surveillanoe  available  promptly  upon 
determining  that  an  employee  is 
experiencing  signs  and  symptoms 
indicative  of  possible  overexposure  to 
formaldehyde. 


(i;  Administration  of  a  medical 
disease  questionnaire,  such  as  in 
appendix  D.  which  is  designed  to  elicit 
information  on  woik  history,  smoking 
histor>',  any  evidence  of  eye,  nose,  or 
throat  irritation:  chronic  airway 
problems  or  hyperreactive  airway 
disease:  allergic  skin  conditions  or 
dermatitis:  and  upper  or  lower 
respiratory  problems. 

(ii)  A  determination  by  the  physician, 
based  on  evaluation  of  the  medical 
disease  questinnnaire,  of  whether  a 
medical  examination  is  necessary  for 
employees  not  required  to  wear 
respirators  to  reduce  exposure  to 
formaldehyde. 

(4)  Medical  examinations.  Medical 
examinations  shall  be  given  to  any 
employee  who  the  physician  feels, 
based  on  information  in  the  medical 
disease  questionnaire,  may  be  at 
increased  risk  from  exposure  to 
formaldehyde  and  at  the  time  of  initial 
a.ssignment  and  at  least  annually 
thereafter  to  all  employees  required  to 
wear  a  respirator  to  reduce  exposure  to 
formaldehyde.  The  medical  examination 
shall  include: 

(i)  A  physical  examination  with 
emphasis  on  evidence  of  irritation  or 
sensitization  of  the  skin  and  respiratory 
system,  shortness  of  breath,  or  irritation 
of  the  eyes. 

(ii)  Laboratory  examinations  for 
respirator  wearers  consisting  of  baseline 
and  annual  pulmonary  function  tests. 
As  a  minimum,  these  tests  shall  consist 
of  forced  vital  capacity  (FVC),  forced 
expiratory  volume  in  one  second  (FEV|). 
and  forced  expiratory  flow  (FEF). 

(iii)  Any  other  test  which  the 
examining  physician  deems  necessary 
to  complete  the  written  opinion. 

(iv)  Counseling  of  employees  having 
medical  conditions  that  would  be 
directly  or  indirectly  aggravated  by 
exposure  to  formaldehyde  on  the 
increased  risk  of  impairment  of  their 
health. 

(5)  Examinaiinns  for  employees 
exposed  in  an  pmeivpnry  The  employer 
shall  make  medical  examinations 
available  as  soon  as  possible  to  all 
employees  who  have  been  exposed  to 
formaldehyde  m  an  emergency. 

(i)  The  examination  shall  include  a 
medir^il  and  work  history  with 
emphasis  on  any  evidence  of  upper  or 
lower  respiratory  problf>ms,  allergic 
conditions,  skin  reaction  or 
hypersensitivity,  and  any  evidence  of 
eye,  nose,  or  throat  irritation 

(ii)  Other  examinations  shall  consist 
of  those  elements  considered 
appropriate  by  the  examining  physician. 

(G)  Information  provided  to  the 
physician  The  empiover  shall  prr-vide 
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the  fullovv'.ng  information  to  the 
examining  physician: 

(!)  A  ffipv    f  this  standard  and 
appendix  A.  C.  D,  and  E; 

Ui)  A  description  of  the  affected 
employee's  job  duties  as  they  relate  to 
the  employee's  exposure  to 
formaidHhyde; 

(iii)  The  representative  exposure  level 
for  the  employee's  job  assignment; 

(iv)  Information  concerning  any 
personal  protective  equipment  and 
respiratory  protection  used  or  to  be  used 
by  the  employee;  and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
within  the  control  of  the  employer. 

(vi)  In  the  event  of  a  nonroutine 
examination  because  of  an  emergency, 
the  employer  shall  provide  to  the 
physician  as  soon  as  possible:  A 
description  of  how  the  emergency 
occurred  and  the  exposure  the  victim 
may  have  received. 

(7)  Physician's  written  opinion,  (i)  For 
each  examination  required  under  this 
standard,  the  employer  shall  obtain  a 
written  opinion  from  the  examining 
physician.  This  written  opinion  shall 
contain  the  results  of  the  medical 
examination  except  that  it  shall  not 
reveal  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure  to 
formaldehyde.  The  written  opinion 
'%h,ill  include: 

[A]  The  physician  s  opinion  as  to 
whether  the  employee  has  any  medical 
condition  that  would  place  the 
employee  at  an  increased  risk  of 
material  impairment  of  health  from 
exposure  to  formaldehyde; 

(B)  Any  recommended  limitations  on 
the  employee's  exposure  or  changes  in 
the  use  of  personal  protective 
t^quipment,  including  respirators; 

{CJ  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  any 
medical  conditions  which  would  be 
aggravated  by  exposure  to 
formaldehyde,  whether  these  conditions 
may  have  resulted  from  past 
formaldehyde  exposure  or  from 
exposure  in  an  emergency,  and  whether 
there  is  a  need  for  further  examination 
or  treatment 

(ii)  The  employer  shall  provide  for 
retention  of  the  rosults  of  the  medical 
examination  and  tests  conducted  by  the 
physician. 

(iii)  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  afftitiiHl  employee  within  15  days 
of  its  receipt. 

(H)  Kfpdica!  removal,  (i)  The 
provisions  of  paragraph  (1)(8)  apply 
when  an  employee  report*;  sit^nificant 
irritation  of  the  niu<-osa  of  i.^"  eyes  or 
the  upper  airways,  respira*  tv 
sensitization,  dermal  imtaiion.  or 


iernial  sensitization  attributed  to 
workplace  formaldehyde  exposure. 
Medical  removal  provisions  do  not 
apply  in  the  case  of  dermal  irritation  or 
dermal  sensitization  when  the  product 
suspected  of  causing  the  dermal 
condition  contains  less  than  0.05% 
formaldehyde. 

(ii)  An  employee's  report  of  signs  or 
symptoms  of  possible  overexposure  to 
formaldehyde  shall  be  evaluated  by  a 
physician  selected  by  the  employer 
pursuant  to  paragraph  (l)(3).  If  the 
physician  determines  that  a  medical 
examination  is  not  necessary  under 
paragraph  (l)(3)(ii),  there  shall  be  a  two- 
week  evaluation  and  remediation  period 
to  permit  the  employer  to  ascertain 
whether  the  signs  or  symptoms  subside 
untreated  or  with  the  use  of  creams, 
gloves,  first  aid  treatment  or  personal 
protective  equipment.  Industrial 
hygiene  measures  that  limit  the 
employee's  exposure  to  formaldehyde 
may  also  be  implemented  during  this 
period.  The  employee  shall  be  referred 
immediately  to  a  physician  prior  to 
expiration  of  the  two-week  period  if  the 
signs  or  symptoms  worsen.  Earnings, 
seniority  and  benefits  may  not  be 
altered  during  the  two-week  period  by 
virtue  of  the  report. 

(iii)  If  the  signs  or  symptoms  have  not 
subsided  or  been  remedied  by  the  end 
of  the  two-week  period,  or  earlier  if 
signs  or  symptoms  warrant,  the 
employee  shall  be  examined  by  a 
physician  selected  by  the  employer.  The 
physician  shall  presume,  absent 
contrary  evidence,  that  observed  dermal 
irritation  or  dermal  sensitization  are  not 
attributable  to  formaldehyde  when 
products  to  which  the  affected 
employee  is  exposed  contain  less  than 
0.1%  formaldehyde. 

(iv)  Medical  examinations  shall  be 
conducted  in  compliance  with  the 
requirements  of  paragraph  (l)(5)  (i)  and 
(ii).  Additional  guidelines  for 
conducting  medical  exams  are 
contained  in  Appendix  C. 

(v)  If  the  physician  finds  that 
significant  irritation  of  the  mucosa  of 
the  eyes  or  of  the  upper  airways, 
respiratory  sensitization,  dermal 
irritation,  or  dermal  sensitization  result 
from  workplace  formaldehyde  exposure 
and  recommends  restrictions  or 
removal,  the  employer  shall  promptly 
comply  with  the  restrictions  or 
recommendation  of  removal.  In  the 
event  of  a  recommendation  of  removal, 
the  employer  shall  remove  the  effected 
employee  from  the  current 
formaldehyde  exposure  and  if  possible, 
transfer  the  employee  to  work  having  no 
or  significantly  less  exposure  to 
formaldehyde. 


(vi)  When  an  employee  is  removed 
pursuant  to  paragraph  {l){8)(v),  the 
employer  shall  transfer  the  employee  to 
comparable  work  for  which  the 
employee  is  qualified  or  can  be  trained 
in  a  short  period  (up  to  6  months), 
where  the  formaldehyde  exposures  are 
as  low  as  possible,  but  not  higher  than 
the  action  level.  The  employeer  shall 
maintain  the  employee's  current 
earnings,  seniority,  and  other  benefits.  If 
there  is  no  such  work  available,  the 
employer  shall  maintain  the  employee's 
current  earnings,  seniority  and  other 
benefits  until  such  work  becomes 
available,  until  the  employee  is 
determined  to  be  unable  to  return  to 
workplace  formaldehyde  exposure,  until 
the  employee  is  determined  to  be  able 
to  return  to  the  original  job  status,  or  for 
six  months,  whichever  comes  first. 

(vii)  The  employer  shall  arrange  for  a 
follow-up  medical  examination  to  take 
place  within  six  months  after  the 
employee  is  removed  pursuant  to  this 
paragraph.  This  examination  shall 
determine  if  the  employee  can  return  to 
the  original  job  status,  or  if  the  removal 
is  to  be  permanent.  The  physician  shall 
make  a  decision  within  six  months  of 
the  date  the  employee  was  removed  as 
to  whether  the  employee  can  be 
returned  to  the  original  job  status,  or  if 
the  removal  is  to  be  permanent. 

(viii)  An  employer's  obligation  to 
provide  earnings,  seniority  and  other 
benefits  to  a  removed  employee  may  be 
reduced  to  the  extent  that  the  employee 
receives  compensation  for  earnings  lost 
during  the  period  of  removal  either  from 
a  publicly  or  employer-funded 
compensation  program  or  from 
employment  with  another  employer 
made  possible  by  virtue  of  the 
employee's  removal. 

(ix)  In  making  determinations  of  the 
formaldehyde  content  of  materials 
under  this  paragraph  the  employer  may 
rely  on  objective  data. 

(9)  Multiple  physician  review,  (i)  After 
the  employer  selects  the  initial 
physician  who  conducts  any  medical 
examination  or  consultation  to 
determine  whether  medical  removal  or 
restriction  is  appropriate,  the  employee 
may  designate  a  second  physician  to 
review  any  findings,  determinations  or 
recommendations  of  the  initial 
physician  and  to  conduct  such 
examinations,  consultations,  and 
laboratory  tests  as  the  second  physician 
deems  necessary  and  appropriate  to 
evaluate  the  effects  of  formaldehyde 
exposure  and  to  facilitate  this  review. 

(ii)  The  employer  shall  promptly 
notify  an  employee  of  the  right  to  seek 
a  second  medical  opinion  after  each 
occasion  that  an  initial  physician 
conducts  a  medical  examination  or 
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consultation  for  the  purpose  of  medical 
removal  or  restriction. 

(lii)  The  employer  may  condition  its 
participation  in.  and  payment  for.  the 
riiultiple  physician  review  mechanism 
upon  the  employee  doing  the  following 
within  fifteen  (15)  days  after  receipt  of 
the  notifu  alion  of  the  right  to  seeks 
second  nedical  opinion,  or  receipt  of 
the  'iitio!  physician's  written  opinion, 
whichever  is  later; 

(A!  The  employee  informs  the 
employer  of  the  intention  to  seek  a 
st«  ond  medical  opinion,  and 

(B)  The  employee  initiates  steps  to 
make  an  appointment  with  a  second 
physician. 

(iv)  If  the  findings,  determinations  or 
recommendations  of  the  second 
physician  differ  from  those  of  the  initial 
physician,  then  the  employer  and  the 
employee  shall  assure  that  efforts  are 
made  for  the  two  physicians  to  resolve 
the  disagreement.  If  the  two  physicians 
are  unable  to  quickly  resolve  their 
disagreement,  then  the  employer  and 
the  employee  through  their  respective 
physicians  shall  designate  a  third 
physician  who  shall  be  a  specialist  in 
t*;e  fi";-.!  at  issue:  / 

A;  T    review  the  Findings, 
drit--rT.  nations  or  recommendations  of 
the  prior  physicians;  and 

(B)  To  conduct  such  examinations, 
consultations,  laboratory  tests  and 
discussions  with  the  prior  physicians  as 
the  third  physician  deems  necessary  to 
resolve  the  disagreement  of  the  prior 
physicians. 

(v)  In  the  alternative,  the  employer 
and  the  employee  or  authorized 
employee  representative  may  jointly 
designate  such  third  physician. 

(vi)  The  employer  shall  act  consistent 
with  the  findings,  determinations  and 
recommendations  of  the  third 
pliysician.  unless  the  employer  and  the 
employee  reach  an  agreement  which  is 
otherwise  consistent  with  the 
recommendations  of  at  least  one  of  the 
three  physicians. 

(m)  Hazard  communication — (1) 
Gfneral  Ckimmunication  of  the  hazards 
associated  with  formaldehyde  in  the 
workplace  shall  be  governed  by  the 
requirements  of  paragraph  (m).  The 
definitions  of  29  CFR  1915.1200(c)  shall 
apply  under  this  paragraph. 

(:)  The  following  shall  be  subject  to 
the  hazard  communication  requirements 
of  this  paragraph:  Formaldehyde  gas.  all 
mixtures  or  solutions  composed  of 
greater  than  0  1  percent  formaldehyde, 
and  materials  capable  of  releasing 
foTTialdehyde  into  the  air.  under 
reasnnab'v  foreseeable  conditions  of 
use,  d!  r  'j:T-":-.:rfi"ir,ti;s  "'iar.hing  Of 
exceeding  0.1  ^p:ij. 


(ii)  As  a  minimum,  specific  health 
hazards  that  the  employer  shall  addrt.ss 
are:  Cancer,  irritation  and  sensitization 
of  the  skin  and  respiratory  system,  eye 
and  throat  irritation,  and  acute  toxicity. 

(2)  Manufacturers  and  importers  who 
produce  or  import  formaldehyde  or 
formaldehyde-containing  products  shall 
provide  downstream  employers  using  or 
handling  these  products  with  en 
objective  determination  through  the 
required  labels  and  MSDSs  if  these 
items  may  constitute  a  health  hazard 
within  the  meaning  of  29  CFR 
1915.1200(d)  under  normal  conditions 
of  use. 

(3)  Labels,  (i)  The  employer  shall 
assure  that  hazard  warning  labels 
complying  with  the  requirements  of  29 
CFR  1915.1200(f)  are  affixed  to  all 
containers  of  materials  listed  in 
paragraph  (m)(l)(i),  except  to  the  extent 
that  29  CFR  1915.1200(f)  is  inconsistent 
with  this  paragraph. 

(ii)  Information  on  labels.  As  a 
minimum,  for  all  materials  listed  in 
paragraph  (m)(l)(i)  capable  of  releasing 
formaldehyde  at  levels  of  0.1  ppm  to  0.5 
ppm,  labels  shall  identify  that  the 
product  contains  formaldehyde;  list  the 
name  and  address  of  the  responsible 
party;  and  state  that  physical  and  health 
hazard  information  is  readily  available 
from  the  employer  and  from  material 
safety  data  sheets. 

(iii)  For  materials  listed  in  paragraph 
(m)(l)(i)  capable  of  releasing 
formaldehyde  at  levels  above  0.5  ppm, 
labels  shall  approprriatcly  address  all 
hazards  as  defined  in  29  CFR 
1915.1200(d)  and  29  CFR  1915.1200 
appendices  A  and  B,  including 
respiratory  sensitization,  and  shall 
contain  the  words  "Potential  Cancer 
Hazard." 

(iv)  In  making  the  determinations  of 
anticipated  levels  of  formaldehyde 
release,  the  employer  may  rely  on 
objective  data  indicating  the  extent  of 
potential  formaldehyde  release  under 
reasonably  foreseeable  conditions  of 
use. 

(v)  Substitute  warning  labels.  The 
employer  may  use  warning  labels 
required  by  other  statutes,  regulations, 
or  ordinances  which  impart  the  same 
information  as  the  warning  statements 
required  by  this  paragraph. 

(4)  Material  safety  data  sheets,  (i)  Any 
employer  who  uses  formaldehyde- 
containing  materials  listed  in  paragraph 
(m)(l)(i)  shall  comply  with  the 
requirements  of  29  CFR  1915.1200(g) 
with  regard  to  the  development  and 
updating  of  material  safety  data  sheets. 

(ii)  Manufacturers,  importers,  and 
distributors  of  formaldehyde-containing 
materials  listed  in  paragTaQ|i^(m)(l)(i) 
shall  assure  that  materic^jb^ty  data 


sheets  and  updated  information  are 
provided  to  all  employers  purchasing 
such  materials  at  the  time  of  the  initial 
shipment  and  at  the  time  of  the  first 
shipment  after  a  material  safety  data 
sheet  is  updated 

(5)  Written  hazard  communication 
program.  The  employer  shall  develop, 
implement,  and  maintain  at  the 
workplace,  a  written  hazard 
communication  program  for 
formaldehyde  exposures  in  the 
workplace,  which  at  a  minimum 
describes  how  the  requirements 
specified  in  this  paragraph  for  labels 
and  other  forms  of  warning  and  material 
safety  data  sheets,  and  paragraph  (n)  for 
employee  information  and  training,  will 
be  met.  Employers  in  multi-employer 
workplaces  shall  comply  with  the 
requirements  of  29  CFR  1915.1200(e)(2). 

(n)  Employee  information  and 
training— (\]  Participation.  The 
employer  shall  a.ssure  that  all  employees 
who  are  assigned  to  workplaces  where 
there  is  exposure  to  formaldehyde 
participate  in  a  training  program,  except 
that  where  the  employer  can  show, 
using  objective  data,  that  employees  are 
not  exposed  to  formaldehyde  at  or  above 
0.1  ppm.  the  employer  is  not  required 
to  provide  training. 

(2)  Frequency.  Employers  shall 
provide  such  information  and  training 
to  employees  at  the  time  of  initial 
a.ssignment.  and  whenever  a  new 
exposure  to  formaldehyde  is  introduced 
into  the  work  area.  The  training  shall  be 
repeated  at  least  annually. 

(3)  Training  program.  The  training 
program  shall  be  conducted  in  a  manner 
which  the  employee  is  able  to 
understand  and  shall  include: 

(i)  A  discussion  of  the  contents  of  this 
regulation  and  the  contents  of  the 
Material  Safety  Data  Sheet. 

(ii)  The  purpose  for  and  a  description 
of  the  medical  surveillance  program 
required  by  this  standard,  including: 

(A)  A  description  of  the  potential 
health  hazards  associated  with  exposure 
to  formaldehyde  and  a  description  of 
the  signs  and  symptoms  of  exposure  to 
formaldehyde. 

(B)  Instructions  to  immediately  report 
to  the  employer  the  development  of  any 
adverse  signs  or  symptoms  that  the 
employee  suspects  is  attributable  to 
formaldehyde  exposure. 

(iii)  Description  of  operations  in  the 
work  area  where  formaldehyde  is 
present  and  an  explanation  of  the  safe 
work  practices  aj)propriate  for  limiting", 
exposure  to  formnldehyde  in  eat:h  job; 

(iv)  The  purpose  for,  proper  use  of, 
and  limitations  of  personoi  prntt>ctive 
clothing  and  equipment: 
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(v;  Inst'ii:  t.nns  for  the  handling  of 
spills,  emeriiencies,  and  clean-up 
procedures; 

(vi)  An  explanation  of  the  importance 
of  engineering  and  work  practice 
controls  for  employee  protection  and 
any  necessary  instruction  in  the  use  of 
these  controls;  and 

(vii)  A  review  of  emergency 
procedures  including  the  specific  duties 
or  assignments  of  each  employee  in  the 
event  of  an  emergency. 

(4)  Acce&s  to  training  materials,  (i) 
The  employer  shall  inform  all  affected 
employees  of  the  location  of  written 
training  materials  and  shall  make  these 
materials  readily  available,  without  cost, 
to  the  affected  employees. 

(ii)  The  employer  shall  provide,  upon 
request,  all  training  materials  relating  to 
the  employee  training  program  to  the 
Assistant  Secretary  and  the  Director. 

(o)  Recordkeeping — (1)  Exposure 
measurements.  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  measurements  taken  to 
monitor  employee  exposure  to 
formaldehyde.  This  record  shall 
include: 

(i)  The  date  of  measurement; 

(ii)  The  operation  being  monitored; 

(iii)  The  methods  of  sampling  and 
analysis  and  evidence  of  their  accuracy 
and  precision; 

(iv)  The  number,  durations,  time,  and 
results  of  samples  taken; 

(v)  The  types  of  protective  devices 
worn;  and 

(vi)  The  names,  job  classifications, 
social  security  numbers,  and  exposure 
estimates  of  the  employees  whose 
exposures  are  represented  by  the  actual 
monitoring  results. 

(2)  Exposure  determinations.  Where 
the  employer  has  determined  that  no 
monitoring  is  required  under  this 
standard,  the  employer  shall  maintain  a 
record  of  the  objective  data  relied  upon 
to  support  the  determination  that  no 
employee  is  exposed  to  formaldehyde  at 
or  above  the  action  level. 

(3)  Medscci!  !;ur.RiUance.  The 
eir.ployor  shali  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  under 
this  standard.  This  record  shall  include: 

(i)  The  name  and  social  security 
n.iintjpr  of  the  emploj'ee; 

(li)  The  physician's  written  opinion; 

(lii)  A  iist  of  any  employee  health 
(  ornplain*.s  that  may  be  related  to 
exposure  to  formaldehyde,  nnd 

(iv)  A  copy  of  the  medical 
examination  results,  including  medical 
disease  questionnaires  and  results  of 
any  medical  tests  required  by  the 
standard  or  mandated  by  the  examining 
physician. 

('4)  Respirator  fit  testing,  (i)  The 
i-mplover  shall  establish  and  maintain 


accurate  records  for  employees  subject 
to  negative  pressure  respirator  fit  testing 
required  by  this  standard. 
(iiJThis  record  shall  include: 

(A)  A  copy  of  the  protocol  selected  for 
respirator  fit  testing. 

(B)  A  copy  of  the  resuUs  of  any  fit 
testing  performed. 

(C)  The  size  and  manufacturer  of  the 
types  of  respirators  available  for 
selection. 

(D)  The  date  of  the  most  recent  fit 
testing,  the  name  and  social  security 
number  of  each  tested  employee,  and 
the  respirator  type  and  facepiece 
selected. 

(5)  Record  retention.  The  employer 
shall  retain  records  required  by  this 
standard  for  at  least  the  following 
periods: 

(i)  Exposure  records  and 
determinations  shall  be  kept  for  at  least 
30  years. 

(ii)  Medical  records  shall  be  kept  for 
the  duration  of  employment  plus  30 
years. 

(iii)  Respirator  fit  testing  records  shall 
be  kept  until  replaced  by  a  more  recent 
record. 

(6)  Availability  of  records,  (i)  Upon 
request,  the  employer  shall  make  all 
records  maintained  as  a  requirement  of 
this  standard  available  for  examination 
and  copying  to  the  Assistant  Secretary 
and  the  Director. 

(ii)  The  employer  shall  make 
employee  exposure  records,  including 
estimates  made  from  representative 
monitoring  and  available  upon  request 
for  examination,  and  copying  to  tlie 
subject  employee,  or  former  employee, 
and  employee  representatives  in 
accordance  with  29  CFR  1915.1120  (a)- 
(e)  and  (g)-(i). 

(iii)  Employee  medical  records 
required  by  this  standard  shall  be 
provided  upon  request  for  examination 
and  coying,  to  the  subject  employee  or 
former  employee  or  to  anyone  having 
the  specific  written  consent  of  the 
subject  employee  or  former  employee  in 
accordance  with  29  CFR  1915.1120  (a)- 
(e)  and  (gHi). 

(p)  Dates— (\]  Effective  dates— {i) 
General.  This  section  shall  become 
effective  February  2, 1988.  except  as 
noted  below. 

(ii)  Laboratories.  This  standard  shall 
become  effective  for  anatomy,  histology, 
and  jMthology  laboratories  February  2, 
1968,  except  as  noted  in  the  start-up 
date  section.  For  all  other  laboratories, 
paragraphs  (a)  and  (c)  of  this  standard 
shall  become  effective  February  2, 1988, 
and  paragraphs  (b)  and  (d)-(o)  of  this 
standard  shall  become  effective  on 
September  1. 1988  except  as  noted  in 
the  start-up  date  section. 


(2)  Start-up  dates — (i)  Exposure 
determinations.  Initial  monitoring  or 
objective  determinations  that  no 
monitoring  is  required  by  the  standard 
shall  be  completed  by  6  months  after  the 
effective  date  of  the  standard. 

(ii)  Medical  surveillance.  The  initial 
medical  surveillance  of  all  eligible 
employees  shall  be  completed  by  6 
months  after  the  effective  date  of  the 
standard. 

(iii)  Emergencies.  The  emergency 
procedures  required  by  this  standard 
shall  be  implemented  by  6  months  after 
the  effective  date  of  the  standard. 

(iv)  Respiratory  protection. 
Respiratory  protection  as  required  in 
this  standard  shall  be  provided  as  soon 
as  possible  and  no  later  than  9  months 
after  the  effective  date  of  the  standard. 

(v)  Engineering  and  work  practice 
controls.  Engineering  and  work  practice 
controls  required  by  this  standard  shall 
be  implemented  as  soon  as  possible,  but 
no  later  than  one  year  after  the  effective 
date  of  the  standard. 

(vi)  Employee  training.  Written 
materials  for  employee  training  shall  be 
updated  as  soon  as  possible,  but  no  later 
than  2  months  after  the  effective  date  of 
the  standard. 

(3)  Start-up  dates  of  amended 
paragraphs— ii)  Respiratory  protection. 
Respiratory  protection  required  to  meet 
the  amended  PEL  of  0.75  ppm  TWA 
shall  be  provided  as  soon  as  possible 
but  no  later  than  September  24, 1992. 

(ii)  Engineering  and  work  practice 
controls.  Engineering  and  work  practice 
controls  required  to  meet  the  amended 
PEL  of  0.75  ppm  TWA  shall  be 
implemented  as  soon  as  possible,  but  no 
later  than  June  26,  1993. 

(iii)  Medical  removal  protection.  The 
medical  removal  protection  provisions 
including  the  multiple  physician  review 
mechanism  shall  be  implemented  no 
later  than  December  28, 1992. 

(iv)  Hazard  communication.  The 
labeling  provisions  contained  in 
amended  paragraph  (m)  of  this  standard 
shall  be  implemented  no  later  than 
December  28. 1992.  LabeUng  of 
containers  of  formaldehyde  products 
shall  continue  to  comply  with  the 
provisions  of  29  CFR  1915.1200  (e)-{j) 
until  that  time. 

(v)  Training.  The  periodic  training 
mandated  for  all  employees  exposed  to 
formaldehyde  between  0.1  ppm  and  0.5 
ppm  shall  begin  no  later  than  August 
25.  1992. 

(Approved  by  thn  Office  of  Management  and 
Budget  under  control  nunit>er  1218-0145) 

Appendix  A  to  §  1915.1048 — Substance 
Technical  Guidehnes  for  Formalin 

The  following  Substance  Technical 
Guideline  for  Formalin  provides  information 
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on  jninh.bited  fonr.aiin  dilution  U''*" 
formaldehyde,  no  methanol  stabilizer).  It  is 
designed  to  .r.f''.rm  empiovees  at  the 
production  lovei  of  their  rights  and  duties 
under  iho  fonriiiidehyde  standard  whether 
their  job  title  riefi.nes  'hem  as  workers  or 
supervisors  Much  of  the  information 
provided  is  general;  however,  some 
information  is  sptx-ifc  for  formal  n   '>\  "-'n 
empiovfw  exposure  to  'ormaLlfhyiw  is  fr'im 
resins  capable  of  r»; ;•"«-;. n sj  ftT-maidehydo,  the 
rBsin  itstJif  ar.'i  ot~ieT  .rr.pur.ties  or 
decomposiMon  paxiurts  may  also  be  toxic, 
and  emplnyers  snouKi  include  this 
information  as  well  when  informing 
an-ipicy^s  of  T.e  hazards  associated  with  the 
rriateridls  'hey  handie  The  precise  hazards 
associa'*>d  wth  exposure  'n  formaldehyde 
depend  rv;;;h  on  the  form  (soKd,  liquid,  or 
gasj  of  the  iratprial  and  the  concentration  of 
formaldehyde  present.  For  example,  37-50 
percent  solutions  of  formaldehyde  present  a 
much  greater  hazard  to  (he  skin  ana  eyes 
from  sppis  or  splashes  than  solutions 
containing  less  than  1  percent  formaldehyde. 
Individual  Substance  Technical  Guidelines 
used  by  the  ampioyer  for  training  employees 
should  be  modififtd  to  properly  give 
mformatuin  on  the  matenal  actually  being 
used 

Siibituri'-''  Identification 

Chemical  Name:  Formaldehyde 
Chemical  Family:  Aldehyde 
Chemical  Formula:  HCHO 
Molecular  Weight-  30  03 
Chemical  Abstructs  Service  Number  (CAS 
Numberl  5CMXM3 

Syr.onyms  Formalin.  Formic  Aldehyde; 
Parafnrm.  FonTiOi:  Formalin  (Methanol- free); 
Fyde;  Formalith,  Methanal;  Methyl 

Aldehyde:  Methylene  Cllvcol;  Methylene 
Oxide;  Tetraoxymethaiene,  Oxomethane; 
Oxymefhylene 

Compo-^ents  apd  Contaminants 

Percent  37.0  Formaldehyde 
Percent  63  0  Water 

(Note — Inhibited  solutions  contain 

methanol.) 

Other  Contaminants:  Formic  add  (alcohol 

Exposure  L.ti;!.s 

OSHA  TVVA— 0  75ppm 
OSR^  STEL— 2  ppm 

Physical  Data 

Description  Color'ess  liquid,  pungent  odor 

Boiling  poipJ  214°  F  (501  "C) 

Specific  Grav.tv  1  G«  ;H:0=1  ®  20  "Q 

pH  2  3-4  0 

Soiubihty  m  W'jtsr  Miscible 

Solvent  Solubility  Soluble  in  alcohol  and 

acetone 
Vapor  Density:  1  04  (Air=l  «  20  "C) 
Odor  Threshold  0  8-1  ppm 

Fire  and  Explosion  Hazard 

Moderate  fire  and  explosion  hazard  when 
exfxjsed  to  heat  or  flame 

The  flash  pfiint  of  37%  formaldehyde 
solutions  is  ab<ive  normal  rrxjn  temperature, 
but  the  explosK  n  range  is  ver,  wide,  from  7 
to  73%  by  voi'ume  in  air 

Reaction  of  formaldehyde  with  nitrogen 
Jioxi  1p,  nitrom.ethane,  perchloric  acid  and 


aniline,  or  peroxyformic  acid  yields 

explosive  compounds. 

Flash  Point:  185  "F  (85  "C)  closed  cup 

Lower  Explosion  Limit:  7% 

Upper  Explosion  Limit:  73% 

Autoignition  Temperature:  806  °F  (430  'C) 

Flammability  Qass  (OSHA):  III  A 

Extinguishing  Media:  Use  dry  chemical, 
"alcohol  foam",  carbon  dioxide,  or  water  in 
flooding  amounts  as  fog.  Solid  streams  may 
not  be  effective.  Cool  fire-exposed  containers 
with  water  from  side  until  well  after  fire  is 
out. 

Use  of  water  spray  to  flush  spills  can  also 
dilute  the  spill  to  produce  nonflammable 
mixtures.  Water  runoff,  however,  should  be 
contained  for  treatment. 

National  Fire  Protection  Association  Section 
325M  Designation: 

Health:  2 — Materials  hazardous  to  health, 
but  areas  may  be  entered  with  full-faced 
mask  self-contained  breathing  apparatus 
which  provides  eye  protection. 

Flammability:  2 — Materials  which  must  be 
moderately  heated  before  ignition  will  occur. 
Water  spray  may  be  used  to  extinguish  the 
fire  because  the  material  can  be  cooled  below 
its  flash  point. 

Reactivity:  D — Materials  which  (in 
themselves)  are  normally  stable  even  under 
fire  exposure  conditions  and  which  are  not 
reactive  with  water.  Normal  fire  fighting 
prtx^dures  may  be  used. 

fleoctivjty 

Stability:  Formaldehyde  solutions  may 
self-polymerize  to  form  paraformaldehyde 
which  precipitates. 

Incompatibility  (Materials  to  Avoid): 
Strong  oxidizing  agents,  caustics,  strong 
alkalies.  Isocyanates,  anhydrides,  oxides,  and 
inorganic  acids.  Formaldehyde  reacts  with 
hydrochloric  acid  to  form  the  pmtent 
carcinogen,  bis-chloromethyl  ether. 
Formaldehyde  reacts  with  nitrtjgen  dioxide, 
nitromethane,  perchloric  acid  and  aniline,  or 
peroxyformic  acid  to  yield  explosive 
compounds.  A  violent  reaction  occurs  when 
formaldehyde  is  mixed  with  strong  oxidizers. 

Hazardous  Combustion  or  Decomposition 
Products;  Ocygen  from  the  air  can  oxidize 
formaldehyde  to  formic  acid,  especially 
when  heated.  Formic  acid  is  corrosive. 

Health  Hazard  Data 
Acute  Effects  of  Exposure 

Ingestion  (Swallowing):  Liquids  containing 
10  to  40%  formaldehyde  cause  severe 
irritation  and  innammation  of  the  mouth. 
throat,  and  stomach.  Severe  stomach  pains 
will  follow  ingestion  with  possible  loss  of 
consciousness  and  death.  Ingestion  of  dilute 
formaldehyde  solutions  (0.03-0.04%)  may 
cause  discomfort  in  the  stomach  and 
pharynx. 

Inhalation  (Breathing):  Formaldehyde  is 
highly  irritating  to  the  upper  respiratory  tract 
and  eyes.  Concentrations  of  0.5  to  2.0  ppm 
may  irritate  the  eyes,  nose,  and  throat  of 
some  individuals.  Concentrations  of  3  to  5 
ppm  also  cause  tearing  of  the  eyes  and  are 
intolerable  to  some  persons.  Concentrations 
of  10  to  20  ppm  cause  difficulty  in  breathing, 
burning  of  the  nose  and  throat,  cough,  and 
heavy  tearing  of  the  eyes,  and  25  to  30  ppm 


causes  severe  respiratory  tract  injury  leading 
to  pulmonary  edema  and  pneumonitis.  A 
concentration  of  100  ppm  is  immediately 
dangero\is  to  life  and  health.  Deaths  from 
accidental  exposure  to  high  concentrations  of 
formaldehyde  have  hieen  reported. 

Skin  (Dermal::  Formalin  is  a  severe  skin 
irritant  and  a  sensitizer.  Contact  with 
formalin  causes  white  discoloration, 
smarting,  drying,  cracking,  and  scaling. 
Prolonged  and  repeated  contact  can  cause 
numbness  and  a  hardening  or  tanning  of  the 
skin.  Previously  exposed  persons  may  react 
to  fu^are  exposure  with  an  allergic 
eczematous  dermatitis  or  hives. 

Eye  Contact:  Formaldehyde  solutions 
splashed  in  the  eye  can  cause  injuries 
ranging  from  transient  discomfort  to  severe, 
permanent  corneal  clouding  and  loss  of 
viiion.  The  severity  of  the  effect  depends  on 
the  concentration  of  formaldehyde  in  the 
solution  and  whether  or  not  the  eyes  are 
flushed  with  water  immediately  after  the 
accident. 

Note. — ^The  perception  of  formaldehyde  by 
odor  and  eye  irritation  becomes  less  sensitive 
with  time  as  one  adapts  to  formaldehyde. 
This  can  lead  to  overexposure  if  a  worker  is 
relying  on  formaldehyde's  warning 
prof)erties  to  alert  him  or  her  to  the  potential 
for  exposure. 
Acute  Animal  Toxicity: 
Oral,  rats;  LD50=800  mg/kg 
Oral,  mouse;  LD50=42  mg/kg 
Inhulntion.  rats;  LCLo=250  mg/kg 
Inhalation,  mouse:  LCLo=900  mg/kg 
Inhalation,  rats:  LC50=590  mg/kg 

Chronic  Effects  of  Exposure 

Carcinogenicity:  Formaldehyde  has  the 
potential  to  cause  cancer  in  human*. 
Repeated  and  prolonged  exposure  increases 
the  risk.  Various  animal  experiments  have 
conclusively  shown  formaldehyde  to  be  a 
carcinogen  in  rats  in  humans,  formaldehyde 
exposure  has  been  associated  with  cancers  of 
the  lung,  nasopharynx  and  oropharynx,  and 
nasal  passages, 

Mutngpnicity:  Formaldehyde  isgenotoxic 
in  several  in  vitro  tost  systems  showing 
properties  of  both  an  initiator  and  a 
promoter, 

Toxicify:  Prolonged  or  repeated  exposure 
to  formaldehyde  may  result  in  respiratory 
impairment.  Rats  exposed  to  formaldehyde  at 
2  ppm  developed  br^nign  nasal  tumors  and 
changes  of  the  cfll  strm.ture  in  the  nose  as 
well  as  inflamed  mucous  m.embranes  of  the 
nose.  Structural  changes  in  the  epithelial 
cells  in  the  human  nose  have  also  been 
observed   Some  pers<jns  have  developed 
a.sthnia  or  bronchitis  following  exposure  to 
formaldehyde,  most  often  as  the  result  of  an 
accidental  spill  involving  a  single  exposure 
to  a  high  concentration  of  formaldehyde. 

Emergency  and  First  Aid  Procedures 

Ingestion  (Swallowing):  If  the  victim  is 

conscious,  dilute,  inactivate,  or  absorb  the 
ingested  formaldehyde  by  giving  milk, 
activated  charcoal,  or  water.  Any  organic 
material  will  inactivate  formaldehyde.  Keep 
affect:d  person  warm  and  at  rest.  Get  medical 
attention  immediately.  If  vomiting  occurs, 
keep  head  lower  than  hips. 

Inhalation  (Rreathingi:  Remove  the  victim 
from  the  exposure  area  to  fresh  air 
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immediately.  VViierf  ;ht  'lirroaidohyde 
'"■";nr:fn'r?';(.r,  ;:;;:'.  tx' vf-v  tiiii!'    oach  rescuer 
:  ,..s'  pii'  !ii    ^  S(i:t-ff)ri-H:nt>'';  hreathing 
appars;ii<  ;>»''':T(-  rfVi'-r.-v .:ii..  !'i   rnmove  the 
victin:  mui  iTn'-cui,  ii*"^'i!i:ifi  should  t)e 
informed  of  tin  fonr  <i;fi>h\de  exposure 
immediately,  l;  „r' d   .  r.ii  i.iis  stopped,  give 
artificial  respiration  KfH-.    •   >    iffected 
person  warm  and  at  rest  Cjuali  Tied  first-aid 
or  medical  jjersonnel  should  administer 
oxygen,  if  available,  an<;  n    ,i  ;n  n  the 
patient's  airways  and  bo,    ;T>ssure  until 
the  victim  can  be  transported  to  a  medical 
facility.  If  exposure  results  in  a  highly 
irritated  upper  respiratory  tract  and  coughing 
continues  for  more  than  10  minutes,  the 
worker  should  be  hospitalized  for 
observation  and  treatment. 

Skin  Contact:  Remove  contaminated 
clothing  (including  shoes)  immediately. 
Wash  the  affected  area  of  your  body  with 
soap  or  mild  detergent  and  large  amounts  of 
water  until  no  evidence  of  the  chemical 
remains  (at  least  15  to  20  minutes).  If  there 
are  chemical  bums,  get  first  aid  to  cover  the 
area  with  sterile,  dry  dressing,  and  bandages. 
Get  medical  attention  if  you  experience 
appreciable  eye  or  respiratory  irritation. 

Eye  Contact:  Wash  the  eyes  immediately 
with  lai^e  amounts  of  watertKcasionally 
lifting  lower  and  upper  lids,  until  no 
evidence  of  chemical  remains  (at  least  15  to 
20  minutes).  In  case  of  bums,  apply  sterile 
bandages  loosely  without  medication.  Get 
medical  attention  immediately.  If  you  have 
experienced  appreciable  eye  irritation  from  a 
splash  or  excessive  exposure,  you  should  be 
referred  promptly  to  an  opthamologist  for 
evaluation. 

Emergency  Ptxxedures 

Emergencies:  If  you  work  in  an  area  where 
a  large  amount  of  formaldehyde  could  be 
released  in  an  accident  or  from  equipment 
failure,  your  employer  must  develop 
procedures  to  be  followed  in  event  of  an 
emergency.  You  should  be  trained  in  your 
specific  duties  in  the  event  of  an  emergency, 
and  it  is  imp>ortant  that  you  clearly 
understand  these  duties.  Emergency 
equipment  must  be  accessible  and  you 
should  be  trained  to  use  any  equipment  that 
you  might  need.  Formaldehyde  contaminated 
equipment  must  be  cleaned  before  reuse. 

If  a  spill  of  appreciable  quantity  occurs, 
leave  the  area  quickly  unless  you  have 
sf)ecific  emergency  duties.  Do  not  touch 
spilled  material.  Designated  persons  may 
stop  the  leak  and  shut  off  ignition  sources  if 
these  procedures  can  be  done  without  risk. 
Designated  persons  should  isolate  the  hazard 
area  and  deny  entry  except  for  necessary 
people  protected  by  suitable  protective 
clothing  and  respirators  adequate  for  the 
oxposurt'.  Use  water  spray  to  reduce  vajiors. 
Do  not  smoke,  and  prohibit  all  flames  or 
flares  in  the  hazard  ar»a. 

Special  Firefighting  Procedures:  Learn 
procedures  and  responsibilities  in  the  event 
of  a  fire  in  your  workplace  Become  familiar 
with  the  appropriate  equipnieiit  and  supplies 
and  their  location.  In  firefighting,  withdraw 
immediately  in  case  of  rising  sound  from 
venting  safety  device  or  any  discoloration  of 
storage  tank  due  to  fire. 


Spill,  Leak,  and  Disposal  Procedures 

Occupational  Spill:  For  small  containers, 
place  the  leaking  container  in  a  well 
ventilated  area.  Take  up  small  spills  with 
absorbent  material  and  place  the  waste  into 
properly  labeled  containers  for  later  disposal. 
For  larger  spills,  dike  the  spill  to  minimize 
contamination  and  facilitate  salvage  or 
disposal.  You  may  be  able  to  neutralize  the 
spill  with  sodium  hydroxide  or  sodium 
sulfite.  Your  employer  must  comply  with 
EPA  rules  regarding  the  clean-up  of  toxic 
waste  and  notify  state  and  local  authorities, 
if  required.  If  the  spill  is  greater  than  1,000 
lb/day,  it  is  reportable  under  EPA't 
Sup>erfund  legislation. 

Waste  Disposal:  Your  employer  must 
dispose  of  waste  containing  formaldehyde  in 
accordance  with  applicable  local,  state,  and 
Federal  law  and  in  a  manner  that  minimizes 
exfKWure  of  employees  at  the  site  and  of  the 
clean-up  crew. 

Monitoring  and  Measurement  Procedures 

Monitoring  Requirements:  If  your  exposure 
to  formaldehyde  exceeds  the  0.5  ppm  action 
level  or  the  2  ppm  STEL,  your  employer  must 
monitor  your  exposure.  Your  employer  need 
not  measure  every  exposure  if  a  "high 
exposure"  employee  can  be  identified.  This 
f>erson  usually  spends  the  greatest  amount  of 
time  nearest  the  process  equipment.  If  you 
are  a  "representative  employee",  you  will  be 
asked  to  wear  a  sampling  device  to  collect 
formaldehyde.  This  device  may  be  a  passive 
badge,  a  sort)ent  tube  attached  to  a  pump,  or 
an  impinger  containing  liquid.  You  should 
perform  your  work  as  usual,  but  inform  the 
person  who  is  conducting  the  monitoring  of 
any  difficulties  you  are  having  wearing  the 
device. 

Evaluation  of  8-hour  Exposure: 
Measurements  taken  for  the  purpKise  of 
determining  time-weighted  average  (TWA) 
exposures  are  best  taken  with  samples 
covering  the  full  shift.  Samples  collected 
must  be  taken  from  the  employee's  breathing 
zone  air. 

Short-term  Exposure  Evaluation:  If  there 
are  tasks  that  involve  brief  but  intense 
exposure  to  formaldehyde,  employee 
exposure  must  be  measured  to  assure 
compliance  with  the  STEL.  Sample 
collections  are  for  brief  pwriods,  only  15 
minutes,  but  several  samples  maybe  needed 
to  identify  the  peak  exposure. 

Monitoring  Techniques:  OSHA's  only 
requirement  for  selecting  a  method  for 
sampling  and  analysis  is  that  the  methods 
used  accurately  evaluate  the  concentration  of 
formaldehyde  in  employees'  breathing  zones. 
Sampling  and  analysis  may  be  performed  by 
collection  of  formaldehyde  on  liquid  or  solid 
sorbents  with  subsequent  chemical  analysis. 
Sampling  and  analysis  may  also  be 
performed  by  passive  diffusion  monitors  and 
short-term  exposure  may  be  measured  by 
instruments  such  as  real-*''T<«'  continuous 
monitoring  systems  and  portable  direct 
reading  instmments. 

Notification  of  Results:  Your  employer 
must  inform  you  of  the  results  of  exposure 
monitoring  representative  of  your  job.  You 
may  be  informed  in  writing,  but  posting  the 
results  where  you  have  ready  access  to  them 
constitutes  compliance  with  the  standard. 


Protective  Equipment  and  Clothing 

(Material  impervious  to  formaldehyde  is 
needed  if  the  employee  handles 
formaldehyde  solutions  of  1%  or  more.  Other 
employees  may  also  require  protective 
clothing  or  equipment  to  prevent  dermatitis.) 

Respiratory  Protection:  Use  NIOSH- 
approved  full  focepiece  negative  pressure 
respirators  equipped  with  approved 
cartridges  or  canisters  within  the  use 
limitations  of  these  devices.  (Present 
restrictions  on  cartridges  and  canisters  do  not 
{>ermif  them  to  be  used  for  a  full  workshift.) 
In  all  other  situations,  use  positive  pressure 
respirators  such  as  the  positive-pressure  air 
purifying  respirator  or  the  self-contained 
breathing  apparatus  (SCBA).  If  you  use  a 
negative  pressure  respirator,  your  employer 
must  provide  you  with  fit  testing  of  the 
respirator  at  least  once  a  year  in  accordance 
with  the  procedures  outlined  in  Appendix  E. 

Protective  Gloves:  Wear  protective 
(impervious)  gloves  provided  by  your 
employer,  at  no  cost,  to  prevent  contact  with 
formalin.  Your  employer  should  select  those 
gloves  based  on  the  results  of  permeation 
testing  and  in  accordance  with  the  AOGIH 
Guidelines  for  Selection  of  Chemical 
Protective  Clothing. 

Eye  Protection:  If  you  might  be  splashed  in 
the  eyes  with  formalin,  it  is  essential  that  you 
wear  goggles  or  some  other  type  of  complete 
protection  for  the  eye.  You  may  also  need  a 
face  shield  if  your  face  is  likely  to  be 
splashed  with  formalin,  but  you  must  not 
substitute  face  shields  for  eye  protection. 
(This  section  pertains  to  formaldehyde 
solutions  of  1%  or  more  ) 

Other  Protemtive  Equipment:  You  must 
wear  protective  (impervious)  clothing  and 
equipment  provided  by  your  employer  at  no 
cost  to  prevent  repeated  or  prolonged  contact 
with  formaldehyde  liquids.  If  you  are 
required  to  change  into  whole-body  chemical 
protective  clothing,  your  employer  must 
provide  a  change  room  for  your  privacy  and 
for  storage  of  your  normal  clothing. 

If  you  are  splashed  with  fomialdehyde,  use 
the  emergency  showers  and  eyewash 
fountains  provided  by  your  employer 
immediately  to  prevent  serious  injury  Report 
the  incident  to  your  supervisor  and  obtain 
necessary  medical  support. 

Entr}'  Into  an  IDLH  Atmosphere 

Enter  areas  where  the  formaldehyde 
concentration  might  be  100  ppm  or  more 
only  with  complete  body  protection 
including  a  self-contained  breathing 
apparatus  with  a  full  facepiece  opterated  in  a 
positive  pressure  mode  or  a  supplied  air 
respirator  with  full  facepiece  and  operated  in 
a  positive  pressure  mode.  This  equipment  is 
essential  to  protect  your  life  and  health  under 
such  extreme  conditions. 

Engineering  Controls 

Ventilation  is  the  most  widely  applied 
engineering  control  method  for  reducing  the 
concentration  of  airborne  substances  in  the 
breathing  zones  of  workers.  There  are  two 
distinct  types  of  ventilation. 

Local  Exhaust:  Local  exhaust  ventilation  is 
designed  to  capture  airborne  contaminants  as 
near  to  the  point  ofgeneration  as  possible.  To 
protect  you,  the  direction  of  contaminant 
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flow  must  always  be  toward  \hc  :<¥di  exhausi 
system  inl«i  and  away  from  you. 

Geneml  iSir^hanicali  General  dilution 
ventilation  involves  continuous  introduction 
of  fresh  air  in'o  the  workrrxjm  to  mix  with 
the  contaminated  air  and  lower  your 
breathing  zone  concentration  of 
formaldehyde  Effectiveness  depends  on  the 
nurr.ber  of  air  changes  per  hour  Where 
devices  emitting  formaldehyde  a.-e  spread  out 
over  a  large  area,  general  dilution  ventilation 
may  be  the  only  practical  method  of  control. 

Work  Practices  Work  practxes  and 
administrative  procedures  are  an  important 
part  of  a  control  system  If  you  are  aslced  to 
perform  a  task  m  a  certain  manner  to  limit 
your  exposure  to  formaldehyde,  if  is 
extremely  important  that  you  follow  these 
procedures. 

Medical  Surveillance 

Medical  surveillance  helps  to  protect 
employees'  health.  You  are  encouraged 
strongly  to  participate  in  the  medical 
surveillance  program. 

Your  employer  must  make  a  medical 
surveillance  program  available  at  no  expense 
to  you  and  at  a  rv*asonable  time  and  place  if 
you  are  exp^ised  to  formaldehyde  at 
concentrations  ^hove  0.5  ppm  as  an  8-hour 
average  or  2  ppni  over  any  l5-minute  f)eriod. 
You  will  be  oft»!n4d  medical  surveillance  at 
ihe  time  of  ynir  initial  assignment  and  once 
a  year  afterward  as  long  as  your  exposure  is 
at  least  0  5  ppm  'TVV.M  or  2  ppm  (STEL). 
Even  if  your  exposure  is  below  these  levels, 
you  should  inform  your  employer  if  you  have 
signs  and  symptoms  that  you  suspect, 
through  your  training,  are  related  to  your 
formaldehyde  exposure  because  you  may 
need  medical  surveillance  to  determine  if 
your  health  is  being  impwired  by  your 
exposure. 

The  surveillance  plan  includes: 

(a]  A  medical  disease  questionnaire. 

(b)  A  physical  examination  if  the  physician 
determines  this  is  necessary. 

If  you  are  required  to  wear  a  respirator, 
your  employer  must  offer  you  a  physical 
examination  and  a  pulmonary  function  test 
pvery  year. 

The  physician  must  collect  all  information 
needed  to  determine  if  you  are  at  increased 
riik  from  your  exposure  to  formaldehyde.  At 
the  physician's  discretion,  the  medical 
examination  may  include  other  tests,  such  as 
a  chest  x-ray.  to  make  this  determination. 

Af^er  a  medical  examination  the  physician 
w.ll  provide  your  employer  with  a  written 
opinion  which  includes  any  special 
protective  measures  recommended  and  any 
restrictions  on  your  exposure.  The  physician 
must  inform  you  of  any  medical  conditions 
you  have  which  would  be  aggravated  by 
exposure  to  fonr.aldehyde. 

All  re<  ords  from  your  medical 
exammdtions.  including  disease  surveys, 
must  be  retained  at  your  employer's  expense. 

Emer^ncies 

If  you  are  exposed  to  formaldehyde  in  an 
emergency  and  develop  signs  or  symptoms 
associated  with  acute  toxicity  from 
formaldehyde  exposure,  your  employer  must 
provide  you  with  a  n-.t-dical  examination  as 
soon  as  possible.  This  medical  examination 


will  include  all  steps  necessary  to  stabilize 
your  health.  You  may  be  kept  in  the  hospital 
for  observation  if  your  symptoms  are  severe 
to  ensure  that  any  delayed  effects  are 
recognized  and  treated 

Appendix  B  to  §1915.1048 — Sampling 
Stratenv  and  .\nalyt)cal  Methods  for 
Formaldehyde 

To  protect  the  health  of  employees, 
exposure  measurements  must  be  unbiased 
and  representative  of  employee  exposure. 
The  proper  measurement  of  employee 
exposure  requires  more  than  a  token 
commitment  on  the  part  of  the  employer. 
OSHA's  mandatory  requirements  establish  a 
baseline;  under  the  best  of  circumstances  all 
questions  regarding  employee  exposure  will 
be  answered.  Many  employers,  however,  will 
wish  to  conduct  more  extensive  monitoring 
before  undertaking  expensive  commitments, 
such  as  engineering  controls,  to  assure  that 
the  modifications  are  truly  necessary.  The 
following  sampling  strategy,  which  was 
developed  at  NIOSH  by  Nelson  A.  Leidel, 
Kenneth  A.  Busch,  and  Jeremiah  R.  Lynch 
and  described  in  NIOSH  publication  No.  77- 
173  (Occupational  Exposure  Sampling 
Strategy  Manual)  will  assist  the  employer  in 
developing  a  strategy  for  determining  the 
exposure  of  his  or  her  employees. 

There  is  no  one  correct  way  to  determine 
employee  exposure.  Obviously,  measuring 
the  exposure  of  every  employee  exposed  to 
formaldehyde  will  provide  the  most 
information  on  any  given  day.  Where  few 
employees  are  exposed,  this  may  be  a 
practical  solution.  For  most  employers, 
however,  use  of  the  following  strategy  will 
give  just  as  much  information  at  less  cost. 

Exposure  data  collected  on  a  single  day 
will  not  automatically  guarantee  the 
employer  that  his  or  her  workplace  is  always 
in  compliance  with  the  formaldehyde 
standard.  This  does  not  imply,  however,  that 
it  is  impossible  for  an  employer  to  be  sure 
that  his  or  her  worksite  is  in  compliance  with 
the  standard.  Indeed,  a  properly  designed 
sampling  strategy  showing  that  all  employees 
are  exposed  below  the  PELs,  at  least  with  a 
95  percent  certainty,  is  compelling  evidence 
that  the  exposure  limits  are  being  achieved 
provided  that  measurements  are  conducted 
using  valid  sampling  strategy  and  approved 
analytical  methods. 

There  are  two  PELs,  the  TWA 
concentration  and  the  STEL  Most  employers 
will  find  that  one  of  these  two  limits  is  more 
critical  in  the  control  of  their  operations,  and 
OSHA  expects  that  the  employer  will 
concentrate  monitoring  efforts  on  the  critical 
component.  If  the  more  difficult  exposure  is 
controlled,  this  information,  along  with 
calculations  to  support  the  assumptions. 
should  be  adequate  to  show  that  the  other 
exposure  limit  is  also  being  achieved. 

Sampling  Strategy 

Determination  of  the  Need  for  Exposure 
Measurements 

The  employer  must  determine  whether 
employees  may  be  exp>osed  to  concentrations 
in  excess  of  the  action  level.  This 
determination  becomes  the  first  step  in  an 
employee  exposure  monitoring  program  that 
minimizes  employer  sampling  burdens  while 


providing  adequate  employee  protection.  If 
employees  may  be  exposed  atKive  the  action 
level,  the  employer  must  measure  exposure. 
Other^Nise.  an  objective  determination  that 
employee  exposure  is  low  provides  adequate 
evidence  that  exposure  potential  has  been 
examined. 

The  employer  should  examine  all  available 
relevant  information,  eg  insurance  company 
and  trade  association  data  and  information 
from  suppliers  or  exposure  data  collected 
from  simil'ir  operafKjns,  The  employer  may 
also  use  previously-conducted  sampling 
including  area  monitoring.  The  employer 
must  make  a  determination  relevant  to  each 
operation  although  this  need  not  be  on  a 
separate  piece  of  paper  If  the  employer  can 
demonstrate  conclusively  that  no  employee 
is  exposed  above  the  action  level  or  the  STEL 
through  the  use  of  objective  data,  the 
employer  need  proceed  no  further  on 
employee  exposure  monitoring  until  such 
time  that  conditions  have  changed  and  the 
determination  is  no  longer  valid. 

If  the  employer  cannot  determine  that 
employee  exposure  is  less  than  the  action 
level  and  the  STEL,  employee  exposure 
monitoring  will  have  to  be  conducted. 

Workplace  Material  Survey 

The  primary  purpose  of  a  survey  of  raw 
material  is  to  determine  if  formaldehyde  is 
being  used  in  the  work  environment  and  if 
so,  the  conditions  under  which  formaldehyde 
is  being  used. 

The  first  step  is  to  tabulate  all  situations 
where  formaldehyde  is  used  in  a  manner 
such  that  it  may  be  released  into  the 
workplace  atmosphere  or  contaminate  the 
skin.  This  information  should  be  available 
through  analysis  of  company  records  and 
information  on  the  MSDSs  available  through 
provisions  of  this  standard  and  the  Hazard 
Communication  standard. 

If  there  is  an  indication  from  materials 
handling  records  and  accompanying  MSDSs 
that  formaldehyde  is  being  used  in  the 
following  types  of  processes  or  work 
operations,  there  may  be  a  potential  for 
releasing  formaldehyde  into  the  workplace 
atmosphere: 

(1)  Any  operation  that  involves  grinding, 
sanding,  sawing,  cutting,  crushing,  screening, 
sieving,  or  any  other  manipulation  of 
material  that  generates  formaldehyde-bearing 
dust 

(2)  Any  processes  where  there  have  been 
employee  complaints  or  symptoms  indicative 
of  exposure  to  formaldehyde 

(3)  Any  liquid  or  spray  process  involving 
formaldehyde 

(4)  Any  process  that  uses  formaldehyde  in 
preserved  tissue 

(5)  Any  process  that  involves  the  heating 
of  a  formaldehyde-bearing  resin. 
Processes  and  work  operations  that  use 
formaldehyde  in  these  manners  will  probably 
require  further  investigation  at  the  worksite 
to  determine  the  extent  of  employee 
monitoring  that  should  be  conducted. 

Workplace  Observations 

To  this  point,  the  only  intention  has  been 
to  provide  an  indication  as  to  the  existence 
of  potentially  exp<5sed  employees.  With  this 
information,  a  visit  to  the  workplace  is 
needed  to  observe  work  operations,  to 
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identify  potential  health  hazards,  and  to 
detennine  whether  any  employees  may  be 
exposed  to  hazardous  concentrations  of 
formaldehyde. 

In  many  circumstances,  sources  of 
formaldehyde  can  be  identified  through  the 
sense  of  smell.  However,  this  method  of 
detection  should  be  used  with  caution 
because  of  olfactory  fatigue. 

Employee  location  in  relation  to  source  of 
formaldehyde  is  important  in  determining  if 
an  employee  may  be  significantly  exposed  to 
formaldehyde.  In  most  instances,  the  closer 
a  worker  is  to  the  source,  the  higher  the 
probability  that  a  significant  exposure  will 
occur. 

Other  characteristics  should  be  considered. 
Certain  high  temperature  operations  give  rise 
to  higher  evaporation  rates.  Locations  of  open 
doors  and  windows  provide  natural 
ventilation  that  tend  to  dilute  formaldehyde 
emissions.  General  room  ventilation  also 
provides  a  measure  of  control. 

Calculation  of  Potential  Exposxire 
Concentrations 

By  knowing  the  ventilation  rate  in  a 
workplace  and  the  quantity  of  formaldehyde 
generated,  the  employer  may  be  able  to 
determine  by  calculation  if  the  PELs  might  be 
exceeded.  To  account  for  poor  mixing  of 
formaldehyde  into  the  entire  room,  locations 
of  fans  and  proxmiity  of  employees  to  the 
work  operation,  the  employer  must  include 
a  safety  factor.  If  an  employee  is  relatively 
close  to  a  source,  particularly  if  he  or  she  is 
located  downwind,  a  safety  factor  of  100  may 
be  necessary.  For  other  situations,  a  factor  of 
10  may  be  acceptable.  If  the  employer  can 
demonstrate  through  such  calculations  that 
employee  exposure  does  not  exceed  the 
action  level  or  the  STEL.  the  employer  may 
use  this  information  as  objective  data  to 
demonstrate  compliance  with  the  standard. 

Sampling  Strategy 

Once  the  employer  determines  that  there  is 
a  possibility  of  substantial  employee 
exposure  to  formaldehyde,  the  employer  is 
obligated  to  measure  employee  exposure. 

The  next  step  is  selection  of  a  maximum 
risk  employee.  When  there  are  different 
processes  where  employees  may  be  exposed 
to  fonnaldehyde,  a  maximum  risk  employee 
should  be  selected  for  each  work  operation. 

Selection  of  the  maximum  risk  employee 
requires  professional  judgment.  The  best 
procedure  for  selecting  the  maximum  risk 
employee  is  to  observe  employees  and  select 
the  person  closest  to  the  source  of 
formaldehyde  Employee  mobility  may  affect 
this  selection;  eg  if  the  closest  employee  is 
mobile  in  his  tasks,  he  may  not  be  the 
maximum  risk  employee.  Air  movement 
patterns  and  differences  in  work  habits  will 
also  affect  selection  of  the  maximum  risk 
employee, 

When  many  employees  perform  essentially 
the  same  task,  a  maximum  risk  employee 
cannot  be  selected.  In  this  circumstance,  it  is 
necessan,-  to  resort  to  random  sampling  of  the 
group  of  workers.  The  obiective  is  to  select 
a  subgroup  of  adequate  size  so  that  there  is 
a  high  probabihtv'  that  the  random  sample 
vv'ill  contain  at  least  one  worker  with  high 
exposure  if  one  exists.  The  number  of 
persons  in  the  group  influences  the  number 


that  need  to  be  sampled  to  ensure  that  at  least 
one  Individual  from  the  highest  10  percent 
exposure  group  is  contained  in  the  sample. 
For  example,  to  have  90  percent  confidence 
in  the  results,  if  the  group  size  is  10,  nine 
should  be  sampled;  for  50,  only  18  need  to 
be  sampled. 

If  measurement  shows  exposure  to 
fonnaldehyde  at  or  above  the  action  level  or 
the  STEL,  the  employer  needs  to  identify  all 
other  employees  who  may  be  exposed  at  or 
above  the  action  level  or  STEL  and  measure 
or  otherwise  accurately  characterize  the 
exposure  of  these  employees. 

Whether  representative  monitoring  or 
random  sampling  are  conducted,  the  purpose 
rernains  the  same — to  determine  if  the 
exposure  of  any  employee  is  above  the  action 
level.  If  the  exposure  of  the  most  exf)osed 
employee  is  less  than  the  action  level  and  the 
STEL,  regardless  of  how  the  employee  is 
identified,  then  it  is  reasonable  to  assvime 
that  measurements  of  exposure  of  the  other 
employees  in  that  operation  would  be  below 
the  action  level  and  the  STEL. 

Exposure  Measurements 

There  is  no  "best"  measurement  strategy 
for  all  situations.  Some  elements  to  consider 
in  developing  a  strategy  are: 

(1)  Availability  and  cosi  of  sampling 
equipment 

(2)  Availability  and  cost  of  analytic 
facilities 

(3)  Availability  and  cost  of  personnel  to 
take  samples 

(4)  Location  of  employees  and  work 
operations 

(5)  Intraday  and  interday  variations  in  the 
process 

(6)  Precision  and  accuracy  of  sampling  and 
analytic  methods,  and 

(7)  Number  of  samples  needed. 
Samples  taken  for  determining  compliance 

with  the  STEL  differ  from  those  that  measure 
the  TWA  concentration  in  important  ways. 
STEL  samples  are  best  taken  in  a  nonrandom 
fashion  using  all  available  knowledge 
relating  to  the  area,  the  individual,  and  the 
process  to  obtain  samples  during  periods  of 
maximum  expected  concentrations.  At  least 
three  measurements  on  a  shift  are  generally 
needed  to  spot  gross  errors  or  mistakes; 
however,  only  the  highest  value  represents 
the  STEL 

If  an  operation  remains  constant 
throughout  the  workshift,  a  much  greater 
number  of  samples  would  need  to  be  taken 
over  the  32  discrete  nonoverlapping  periods 
in  an  8-hour  workshift  to  verify  compliance 
with  a  STEL  If  employee  exposure  is  truly 
uniform  throughout  the  workshift,  however, 
an  employer  in  compliance  with  the  1  ppm 
T\VA  would  be  in  compliance  with  the  2 
ppm  STEL,  and  this  determination  can 
probably  be  made  using  objective  data. 

Need  to  Repeat  the  Monitoring  Strategy 

Interday  and  mtraday  fluctuations  in 
employee  exposure  are  mostly  influenced  by 
the  physical  processes  that  generate 
formaldehyde  and  the  work  habits  of  the 
employee  Hence,  in-plant  process  variations 
influence  the  employer's  determination  of 
whether  or  not  additional  controls  need  to  be 
imposed  Measurements  that  employee 
exposure  is  low  on  a  day  that  is  not 


representative  of  worst  conditions  may  not 
provide  sufBcient  information  to  determine 
whether  or  not  additional  engineering 
controls  should  be  installed  to  achii^ve  the 
PELS. 

The  person  responsible  for  conducting 
sampling  must  be  aware  of  systematic 
changes  which  will  negate  the  validity  of  the 
sampling  results.  Systematic  changes  in 
formaldehyde  exposure  concentration  for  an 
employee  can  occur  due  to: 

(1)  The  employee  changing  patterns  of 
movement  in  the  workplace 

(2)  Closing  of  plant  doors  and  windows 

(3)  Changes  in  ventilation  from  season  to 
season 

(4)  Decreases  in  ventilation  efficiency  or 
abrupt  failure  of  engineering  control 
equipment 

(5)  Changes  in  the  production  process  or 
work  habits  of  the  employee. 

Any  of  these  changes,  if  they  may  result  in 
additional  exposure  that  reaches  the  next 
level  of  action  [i.e.  0.5  or  1.0  ppm  as  an  8- 
hr  average  or  2  ppm  over  15  minutes)  require 
the  employer  Ic  perform  additional 
monitoring  to  reassess  employee  exposure. 

A  number  of  methods  are  suitable  for 
measuring  employee  exposure  to 
formaldehyde  or  for  characterizing  emissions 
within  the  worksite.  The  preamble  to  this 
standard  describes  some  methods  that  have 
been  widely  used  or  subjected  to  validation 
testing.  A  detailed  analytical  procedure 
derived  from  the  OSHA  Method  52  for 
acrolein  and  formaldehyde  is  presented 
below  for  informational  purposes. 

Inclusion  of  OSHA's  method  in  this 
appendix  in  no  way  implies  that  it  is  the  only 
acceptable  way  to  measure  employee 
exposure  to  formaldehyde.  Other  methods 
that  are  free  from  significant  interferences 
and  that  can  determine  formaldehyde  at  the 
permissible  exposure  limits  within  ±25 
percent  of  the  "true"  value  at  the  95  percent 
confidence  level  are  also  acceptable.  Where 
applicable,  the  method  should  also  be 
capable  of  measuring  formaldehyde  at  the 
action  level  to  ±35  percent  of  the  "true" 
value  with  a  95  percent  confidence  level 
OSHA  encourages  employers  to  choose 
methods  that  will  be  best  for  their  individual 
needs.  The  employer  must  exercise  caution, 
however,  in  choosing  an  appropriate  method 
since  some  techniques  suffer  frttm 
interferences  that  are  likely  to  be  present  in 
workplaces  of  certain  industry  sectors  where 
formaldehyde  is  used. 

OSHA 's  Analytical  Laboratory  Method 

Method  No:  S2 

Matrix:  Air 

Target  Concentration:  1  ppm  (1.2  mg/m') 

Procedures:  Air  samples  are  collected  by 
drawing  known  volumes  of  air  through 
sampling  tubes  containing  XAD-2 
adsorbent  which  have  been  coated  with  2- 
(hydroxymethyl)  piperidine.  The  samples 
are  desorl>ed  with  toluene  and  then 
analyzed  by  gas  chromatography  using  a 
nitrogen  selective  detector. 

Recommended  Sampling  Rate  and  Air 
Volumes:  0.1  L/min  and  24  L 

Reliable  Quantitation  Limit:l6  ppb  (20  u%l 
m3) 

Standard  Error  of  Estimate  at  the  Target 
Concentration:  7.3% 
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Status  of  the  M'T   i  A  sampling  and 
anaivt/  al  n'.ethod  that  has  been  subjected 
to  T.'^  established  evaluation  procedures  of 
•^f  Osar.ic  Methods  Evaluation  Branch. 

Duff   \\n~±  1985 

l   Cfr'-^ral  Discussion 

11  Background  The  current  OSIiA 
method  for  collecting  acrolein  vapor 
r°conunendji  the  use  of  activated  13X 
Tiolecular  sieves.  The  samples  must  be  stored 
In  an  ice  bath  during  and  af^er  sampling  and 
also  they  must  be  analyzed  within  48  hours 
of  collection.  The  current  OSHA  method  for 
collecting  formaldehyde  vapor  retrimmends 
the  use  of  bubblers  containing  10%  methanol 
in  water  as  the  trapping  solution. 

This  work  was  undertaken  to  resolve  the 
sample  stahiHty  problems  associated  with 
acrolein  and  also  to  eliminate  the  need  to  use 
bubblers  to  sample  formaldehyde.  A  goal  of 
this  work  was  to  develop  and/or  to  evaluate 
a  common  sampling  and  analytical  procedure 
for  acrolein  and  formaldehyde. 

NIOSH  has  developed  independent 
methodologies  for  acrolein  and  formaldehyde 
which  recommend  the  use  of  reagent-coated 
adsorbent  tubes  to  collect  the  aldehydes  as 
stable  derivatives.  The  formaldehyde 
sampling  tubes  contain  Chromoscrb  102 
adsorbent  coated  with  N-benzylethanolamine 
(BEA)  which  reacts  with  formaldehyde  vapor 
to  fbrrn  a  stable  oxazoUdine  compound.  The 
acrolein  sampling  tubes  contain  X.\D-2 
adsorbent  coated  with  2- 
(hydroxymethyl)piperidine  [2-HlAP]  which 
reacts  with  acrolein  vapor  to  form  a  different, 
stable  oxazolidine  deri.-ative.  Acrolein  does 
not  appear  to  react  with  BEA  to  give  a 
sji  table  reaction  product  Therefore,  the 
formaldehyde  procedure  cannot  provide  a 
common  method  for  both  aldehydes. 
However.  &irmaidehyde  does  react  with  2- 
HMP  to  form  a  very  suitable  reaction 
product  It  is  the  quantitative  reaction  of 
acrolein  and  formaldehyde  with  2-HMP  that 
provides  the  basis  for  this  evaluation. 

This  sampling  and  analytical  procedure  is 
very  similar  to  the  method  recommended  by 
NTOSH  for  scrolem.  S^me  changes  in  the 
NIOSH  Tneiaodology  were  necessary  to 
per—.'  tne  simultaneous  determination  of 
txTn  aa:e.':ydes  and  also  to  accommodate 
'.  )SrL*L  Idboratory  equipment  and  analytical 
te;.zn.q..os. 

1  2    Limit-defining  parameters  The 
analyte  air  concentrations  reported  in  this 
metbod  are  based  on  the  recommended  air 
^  olumt  for  each  analjte  collected  separately 
and  a  desorption  vohime  of  1  mL  The 
amounts  are  presented  as  acrolein  and; or 
formaldehyde,  even  though  the  derivatives 
are  hs  actual  species  analyzed. 

12  1     Deteaion  inn  its  of  the  analytical 
procediire  The  defection  limit  of  the 
ar,iiv«;cai  procedure  was  336  o^  r:-*»r  iniection 
for  fonr.aldehvdfl-  This  was  "".e  ariour.t  of 
analyte  which  «av«  a  peai  w^iose  height  was 
about  fivp  tiir.(»s  !r.e  height  of  tne  peak  given 
by  the  res-.d'iai  fonnaldehyde  derivative  in  a 
typ'.Cdi  blank  front  secfion  of  th« 
recniT.;r,ended  sampiing  tuf)e 

1.2  2     Detection  limits  of  the  outran 
procedure  The  deter.ticn  :;rn:'s  of  the  overall 
procfd-jro  *pr»  482  ng  per  sample  (16  ppb 
nr  iO  ug/m^  for  formardehyde).  This  was  the 
d.T:o'.  nt  of  anaivie  spiked  on  the  sampling 


device  which  allowed  recoveries 
approximately  equal  to  the  detection  limit  of 
the  analytical  procedure. 

1.2.3    Reliable  quantitation  limits.  The 
reliable  quantitation  limit  was  482  ng  per 
sample  (16  ppb  or  20  ►ig/m^)  for 
formaldehyde.  These  were  the  smallest 
amounts  of  analyte  which  could  be 
quantitated  within  the  limits  of  a  recovery  of 
at  least  75%  and  a  precision  (±1.96  SD)  of 
±25%  or  better. 


The  reliable  quantitation  limit  and 
detection  limits  reported  in  the  method  are 
based  upon  optimization  of  the  instrument 
for  the  smallest  possible  amount  of  analyte. 
When  the  target  concentration  of  an  analyte 
IS  exceptionally  higher  than  these  limits,  they 
may  not  be  attainable  at  the  routine  operating 
parameters. 

1.2.4  Sensitivity:  The  sensitivity  of  the 
analytical  procedure  over  concentration 
ranges  representing  0.4  to  2  times  the  target 
concentration,  based  on  the  recommended  air 
volumes,  was  7.589  area  units  per  ng/mL  for 
formaldehyde.  This  value  was  determined 
from  the  slope  of  the  calibration  curve.  The 
sensitivity  may  vary  with  the  particular 
instrtmient  used  in  the  analysis. 

1.2.5  flecovery:  The  recovery  of 
formaldehyde  from  samples  used  in  an  18- 
day  storage  test  remained  above  92%  when 
the  samples  were  stored  at  ambient 
temperature.  These  values  were  determined 
from  regression  lines  which  were  calculated 
from  the  storage  data.  The  recovery  of  the 
analyte  from  the  collection  device  must  be  at 
least  75%  following  storage. 

1.2.6  Precision  (analytical  method  only): 
The  pooled  coefficient  of  variation  obtained 
from  replicate  determinations  of  analytical 
standards  over  the  range  of  0.4  to  2  times  the 
target  concentration  was  0.0052  for 
formaldehyde  (Section  4.3). 

1.2.7  Precis  ton  (overall  procedure}  The 
precision  at  the  95%  confidence  level  for  the 
ambient  temperature  storage  tests  was 
±14.3%  for  formaldehyde.  These  values  each 
include  an  additional  ±5%  for  sampling 
error.  The  overall  procedure  must  prm'ide 
results  at  the  target  concentrations  that  are 
±25%  at  the  95%  confidence  level. 

1.2.8  Reproducibility:  Samples  collected 
from  controlled  test  atmospheres  and  a  draft 
copy  of  this  procedure  were  given  to  a 
chemist  unassociated  with  this  evaluation. 
The  formaldehyde  samples  were  analyzed 
following  15  days  storage.  The  average 
recovery  was  96.3%  and  the  standard 
deviation  was  1.7%. 

1.3  Advantages: 

1.3.1  The  sampling  and  analytical 
procedures  permit  the  simultaneous 
determination  of  acrolein  and  formaldehyde. 

1.3.2  Samples  are  stable  following  storage 
at  ambient  temperature  for  at  least  18  da}'s. 

1.4  Disadvantages:  None. 
2.  Sampling  Procedure.       ^ 

2.1    Apparatus: 

2.1.1    Siamples  are  collected  by  use  of  a 
personal  sampling  pump  that  can  be 
calibrated  to  within  ±5%  of  the 
recommended  0.1  L/min  sampling  rate  with 
the  sampling  tube  in  line. 


2.1.2  Samples  are  rollected  with 
laboratory  prepared  sa-Tipling  tubes.  The 
sampling  lube  is  constructed  of  silane  treated 
glass  and  is  about  8-crn  long.  The  ID  is  4  mm 
and  the  OD  is  6  rri.Ti  One  end  of  the  tube  is 
tapered  to  that  a  glass  wool  end  plug  will 
hold  the  content-i  of  the  tube  in  place  during 
sampling.  The  other  end  of  the  sampling  tube 
is  open  to  its  full  4-mm  ID  to  facilitate 
packing  of  the  tube.  Both  ends  of  the  tube  are 
ure-polished  for  safety.  The  tube  is  packed 
with  a  75-mg  backup  serticn,  located  nearest 
the  tapered  end  and  a  i50-mg  sampling 
section  of  pretreatt-i  X_*.D-2  adsorbent  which 
has  been  coated  with  2-HMP  The  two 
sections  of  coated  adsorbent  are  separated 
and  retained  with  small  plugs  of  silanized 
glass  wool.  Following  packing,  the  sampling 
tubes  are  sealed  with  two  %2  inch  OD  plastic 
end  caps.  Instructions  for  the  pretreatment 
and  the  coating  nf  X.'M^-Z  adsorbent  are 
presented  in  Section  4  of  this  method. 

2.1.3  Sampling  tubes,  similar  to  those 
recommended  in  this  method,  are  marketed 
by  Supelco,  Inc.  These  tubes  were  not 
available  when  this  work  was  initiated; 
therefore,  they  were  not  evaluated. 

2.2  fleogente.- None  required. 

2.3  Technique: 

2.3.1  Properly  label  the  sampling  tube 
before  sampling  and  then  remove  the  plastic 
end  caps. 

2.3.2  Attach  the  sampling  tube  to  the 
pump  using  a  section  of  flexible  plastic        • 
tubing  such  that  the  large,  front  section  of  the 
sampling  tube  is  exposed  directly  to  the 
atjnosphere.  Do  not  place  any  tubing  ahead 
of  the  sampling  tube  The  sampling  tube 
should  be  attached  in  the  worker's  breathing 
zone  in  a  vertical  manner  such  that  it  does 
not  impede  work  performance. 

2.3.3  After  sampling  for  the  appropriate 
time,  remove  the  sampling  tube  from  the 
pump  and  then  seal  the  tube  with  plastic  end 
caps. 

2.3  4  Include  at  least  one  blank  for  each 
sampling  set  The  blank  should  be  handled 
in  the  same  maimer  as  the  samples  with  the 
exception  that  air  is  not  drawn  through  it 

2.3.5    List  any  potential  interferences  on 
the  sample  data  sheet 

2.4  Breakthrough: 

2.4.1    Breakthrough  was  defined  as  the 
relative  amount  of  analyte  found  on  a  backup 
sample  in  relation  to  the  total  amoimt  of 
analyte  collected  on  the  sampling  train. 

2  4.2    For  formaldehyde  cnllected  from 
test  atmospheres  containing  6  times  the  PEL. 
the  average  5%  breakthrough  air  volume  was 
41  L  The  sampling  rat«  was  0  1  Umm  and 
the  average  mass  of  formaldehyde  collected 
was  250  tig. 

2.5  Desorption  Efficiency:  No  desorption 
efficiency  corrertions  are  necessary  to 
compute  air  sample  results  because 
analytical  standards  are  prepared  using 
coated  adsorbent.  Desorption  efficiencies 
were  determined,  however,  to  investigate  the 
recoveries  of  the  analytes  from,  the  sampling 
device.  The  average  recovery  o\-er  the  range 
of  0.4  to  2  tim.es  the  target  concentration, 
based  on  the  recommended  air  voiumes,  was 
96.2%  for  formaldehyde.  Desorption 
efficiencies  were  essentially  constant  over 
the  ranges  studied. 

2  6    Hecommended  Air  Volume  and 
Sampling  Rate: 
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2.6.1  The  recommended  air  volume  for 
formaldehyde  is  24  L. 

2.6.2  The  recommended  sampling  rate  is 
0.1  L/min. 

2.7  Interferences: 

2.7.1  Any  collected  substance  that  is 
capable  of  reacting  2-HMP  and  thereby 
depleting  the  derivatizing  agent  is  a  potential 
interference.  Chemicals  which  contain  a 
carbonyl  group,  such  as  acetone,  may  be 
capable  or  reacting  with  2-HMP. 

2.7.2  There  are  no  other  known 
interferences  to  the  sampling  method. 

2.8  Safety  Precautions: 

2.8.1  Attach  the  sampling  equipment  to 
the  worker  in  such  a  manner  that  it  well  not 
interfere  with  work  performance  or  safety. 

2.8.2  Follow  all  safety  practices  that 
apply  to  the  work  area  being  sampled. 
3.  Analytical  Procedure 

3.1  Apparatus: 

3.1.1  A  gas  chromatograph  (GC), 
equipped  with  a  nitrogen  selective  detector. 
A  Hewlett-Packard  Model  5840A  GC  fitted 
with  a  nitrogen-phosphorus  flame  ionization 
detector  (NPD)  was  used  for  this  evaluation. 
Injections  were  performed  using  a  Hewlett- 
Packard  Model  7671A  automatic  sampler. 

3.1.2  A  GC  column  capable  of  resolving 
the  anal>'tes  from  any  interference.  A  6  ft  x 
V4  in  OD  (2mm  ID)  glass  GC  column 
containing  10%  UCON  5O-HB-5100  +  2% 
KOH  on  80/100  mesh  Chromosorb  W-AW 
was  used  for  the  evaluation.  Injections  were 
performed  on-column. 

3.1.3  Vials,  glass  2-mL  with  Teflon-lined 
caps. 

3.1.4  Volumetric  flasks,  pipets,  and 
syringes  for  preparing  standards,  making 
dilutions,  and  performing  injections. 

3.2  Reagents: 

3.2.1  Toluene  and  dimethylformamide. 
Burdick  and  Jackson  solvents  were  used  in 
this  evaluation. 

3.2.2  Helium,  hydrogen,  and  air,  GC 
grade. 

3.2.3  Formaldehyde,  37%,  by  weight,  in 
water.  Aldrich  Chemical,  ACS  Reagent  Grade 
formaldehyde  was  used  in  this  evaluation. 

3.2.4  Amberlite  XAI>-2  adsorbent  coated 
with  2-(hydroxymethyl — piperidine  (2-HMP), 
10%  by  vireight  (Section  4). 

3.2.5  Desorbing  solution  with  internal 
standard.  This  solution  was  prepared  by 
adding  20  |iL  of  dimethylformamide  to  100 
mL  of  toluene. 

3.3  Standard  preparation: 

3.3.1  Forma/de/iyde;  Prepare  stock 
standards  by  diluting  known  volumes  of  37% 
formaldehyde  solution  with  methanol.  A 
procedure  to  determine  the  formaldehyde 
content  of  these  standards  is  presented  in 
Section  4.  A  standard  containing  7.7  mg/mL 
formaldehyde  was  prepared  by  diluting  1  mL 
of  the  37%  reagent  to  50  mL  with  methanol. 

3.3.2  It  is  recommended  that  analytical 
standards  be  prepared  about  16  hours  before 
the  air  samples  are  to  be  analyzed  in  order 
to  ensure  the  complete  reaction  of  the 
anahles  with  2-HMP.  However,  rate  studies 
have  shown  the  reaction  to  be  greater  than 
95%  complete  after  4  hours.  Therefore,  one 
or  two  standards  can  be  analyzed  after  this 
reduced  time  if  sample  results  are  outside  the 
concentration  range  of  the  prepared 
standards. 


3.3.3  Place  150-mg  portions  of  coated 
XAI>-2  adsorbent,  from  the  same  lot  number 
as  used  to  collect  the  air  samples,  into  each 
of  several  glass  2-mL  vials.  Seal  each  vial 
with  a  Teflon-lined  cap. 

3.3.4  Prepare  fresh  analytical  standards 
each  day  by  injecting  appropriate  amounts  of 
the  diluted  analyte  directly  onto  150-mg 
portions  of  coated  adsorbent.  It  is  permissible 
to  inject  both  acrolein  and  formaldehyde  on 
the  same  adsorbent  portion.  Allow  the 
standards  to  stand  at  room  temperature.  A 
standard,  approximately  the  target  levels, 
was  prepared  by  injecting  11  (iL  of  the 
acrolein  and  12  nL  of  the  formaldehyde  stock 
standards  onto  a  single  coated  XAD-2 
adsorbent  portion. 

3.3.5  Prepare  a  sufficient  number  of 
standards  to  generate  the  calibration  curves. 
Analytical  standard  concentrations  should 
bracket  sample  concentrations.  Thus,  if 
samples  are  not  in  the  concentration  range  of 
the  prepared  standards,  additional  standards 
must  be  prepared  to  determine  detector 
response. 

3.3.7    Desorb  the  standards  in  the  same 
manner  as  the  samples  following  the  16-hour 
reaction  time. 

3.4  Sample  preparation: 

3.4.1  Transfer  the  150-mg  section  of  the 
sampling  tube  to  a  2-mL  vial.  Place  the  75- 
mg  section  in  a  separate  vial.  If  the  glass  wool 
plugs  contain  a  significant  number  of 
adsorbent  beads,  place  them  with  the 
appropriate  sampling  tube  section.  Discard 
the  glass  wool  plugs  if  they  do  not  contain 

a  significant  number  of  adsorbent  beads. 

3.4.2  Add  1  mL  of  desorbing  solution  to 
each  vial. 

3.4.3  Seal  the  vials  with  Teflon-lined 
caps  and  then  allow  them  to  desorb  for  one 
hour.  Shake  the  vials  by  hand  with  vigorous 
force  several  times  during  the  desorption 
time. 

3.4.4  Save  the  used  sampling  tubes  to  be 
cleaned  and  recycled. 

3.5  Analysis: 

3.5.1  GC  Conditions 
Column  Temperature: 

Bi-level  temperature  program — First  level: 

100  to  140  °C  at  4  "C/min  following 

completion  of  the  first  level. 
Second  level:  140  to  180  °C  at  20  °C/min 

following  completion  of  the  first  level. 
Isothermal  period:  Hold  column  at  180  °C 

until  the  recorder  pen  returns  to  baseline 

(usually  about  25  min  after  injection). 
Injector  temperature:  180  °C 
Helium  flow  rate:  30  mL/min  (detector 

response  will  be  reduced  if  nitrogen  is 

substituted  for  helium  carrier  gas). 
Injection  volume:  0.8  nL 
GCcoyumn.  Six-ft  x  V«-in  OD  (2  nim  ID)  glass 

GC  column  containing  10%  UCON  50-HB- 

5100  -t-  2%  KOH  on  80/100  Chromosorb  W- 

AW. 

NPD  conditions: 

H>'drogen  flow  rate:  3  mL/min 

Air  flow  rate:  50  mL/min 

Detector  temperature:  275  'C 

3.5.2  CAromafogram:  For  an  example  of  a 
-typical  chromatogram,  see  Figure  4.11  in 
OSHA  Method  52. 

3.5.3  Use  a  suitable  method,  such  as 
electronic  integration,  to  measure  detector 
response. 


3.5.4  Use  an  internal  standard  method  to 
prepare  the  calibration  curve  with  several 
standard  solutions  of  different 
concentrations.  Prepare  the  calibration  curve 
daily.  Program  the  integrator  to  report  results 
in  (ig/mL. 

3.5.5  Bracket  sample  concentrations  with 
standards. 

3.6  Interferences  (Analytical) 

3.6.1  Any  compound  with  the  same 
general  retention  time  as  the  analytes  and 
which  also  gives  a  detector  resp)onse  is  a 
potential  interference.  Possible  interferences 
should  be  reported  to  the  laboratory  with 
submitted  samples  by  the  industrial 
hygienist. 

3.6.2  GC  parameters  (temperature, 
column,  etc.)  may  be  changed  to  ciromivent 
interferences. 

3.6.3  A  useful  means  of  structure 
designation  is  GC/MS.  It  is  recommended 
this  procedure  be  used  to  confirm  samples 
whenever  p>ossible. 

3.6.4  The  coated  adsorbent  usually 
contains  a  very  small  amount  of  residual 
formaldehyde  derivative  (Section  4.8). 

3.7  Calculations: 

3.7.1  Results  are  obtained  by  use  of 
calibration  curves.  Calibration  curves  are 
prepared  by  plotting  detector  response 
against  concentration  for  each  standard.  The 
best  line  through  the  data  points  is 
determined  by  curve  fitting. 

3.7.2  The  concentration,  in  ng/mL,  for  a 
particular  sample  is  determined  by 
comparing  its  detector  response  to  the 
calibration  curve.  If  either  of  the  analytes  is 
found  on  the  backup  section,  it  is  added  to 
the  amount  found  on  the  front  section.  Blank 
corrections  should  be  performed  before 
adding  the  results  together. 

3.7.3  The  acrolein  and/or  formaldehyde 
air  concentration  can  be  expressed  using  the 
following  equation: 

mg/m'=(A)(B)/C 

where  A=jig/mL  from  3.7.2,  B=desorption 
volume,  and  C=L  of  air  sampled. 

No  desorption  efficiency  corrections  are 
required. 

3.7.4  The  following  equation  can  be  used 
to  convert  results  in  mg/m'  to  ppm. 

ppm=(mg/m')(24.45)/MW 

where  mg/m'=result  from  3.7.3,  24.45=molar 
volume  of  an  ideal  gas  at  760  mm  Hg  and 
25  X:,  MW=molecular  weight  (30.0). 

4.  Backup  Data 

4.1  Backup  data  on  detection  limits, 
reliable  quantitation  limits,  sensitivity  and 
precision  of  the  analytical  method, 
oreakthrough,  desorption  efficiency,  storage, 
reproducibility,  and  generation  of  test 
atmospheres  are  available  in  OSHA  Method 
52,  developed  by  the  Organics  Methods 
Evaluation  Branch,  OSHA  Analytical 
Laboratory,  Salt  Lake  City,  Utah. 

4.2  Procedure  to  Coat  XAD-2  Adsorbent 
with  2-HMP: 

4.2.1  Apparatus:  Soxhlet  extraction 
apparatus,  rotary  evaporation  apparatus, 
vacuum  dessicator.  1-L  vacuum  flask,  1-L 
round-bottomed  evaporative  flask,  1-L 
Erlenmeyer  flask,  250-mL  Buchner  funnel 
with  a  coarse  fritted  disc,  etc. 

4.2.2  Reagents: 

4.2.2.1    Methanol,  isooctane,  and  toluene. 
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4.2.2.2     2-(Hydrox\Tnetriyiipipen'1:ne 
4  2. 2. J     Amt>erute  X-M>-2  ooo-iooic 
poK-merir  adsorbent,  20  'o  60  mosh,  Aldrich 
Cheniica!  XAD-2  was  used  .n  this 
evaiuation 

4  2  3     Pr-v"(7u.''«'   '<Vf  t^n  '.  2.S  R  nfcrudp 
XAD-2  a(isort)ent  jntc  a  1-L  Erieam*r.'^r 
tiask.  Add  about  ifX)  rr.L  of  wat-^r  'o  '.Te  flask 
a.TC  'hen  Tw;.'i  the  .Tiixtur"  'o  was.":  '.ne 
adsorbent.  Discard  a.nv  adsorbent  Mat  r'onts 
'0  the  top  of  ihe  water  .ind  ;h*»n  filler  tfi« 
msxture  using  a  fritted  Buchaer  fur.ael.  Air 
dt7  the  aai»ortx"n!  for  2  minutes.  Transfer  the 
adsorbent  back  to  ±e  Ej'i'^amever  flask  and 
tnen  add  atKiut  200  mL  of  methanol  to  the 
flask.  Swirl  and  then  filter  the  mixture  as 
before  Transfer  the  washed  adsorbent  back 
to  the  ElrlHnrr.ever  Hask  and  t.hea  8>:d  about 
200  mL  of  methanol  to  the  flask.  Swirl  and 
then  filter  the  m.xtore  as  before.  Transfer  the 
washed  adsorbent  to  a  1-L  round-bottomed 
evaporative  flask,  add  13  g  of  2-H.MP  and 
then  200  mL  of  methanol,  swirl  the  mixture 
and  then  allow  it  to  stand  for  one  hour. 
R-^move  the  methanol  at  about  40  'C  and 
r  jduced  pres=;iire  using  a  rotary  evaporation 
apparatus  Transfer  the  coated  adsorbent  to  a 
suitable  container  and  store  it  in  a  vacuum 
desiccator  at  room  temperature  overnight. 
Transfer  the  Loatt-d  adsrrh'ent  to  a  .'ksxhlet 


extractor  and  then  extract  the  material  w.th 
toluene  for  about  24  hours.  Discard  'he 
contaminated  toluene,  add  methanol  m  its 
place  and  then  continue  the  Soxhlet 
extraction  for  an  additional  4  hours  Transfer 
the  adsorbent  to  a  weighted  1-L  round- 
bottom  evaporative  flask  and  remove  the 
methanol  using  the  rotary  evaporation 
apparatus.  Determine  the  weight  of  the 
adsorbent  and  then  add  an  amount  of  2-HMP, 
which  is  10%  by  weight  of  the  adsorbent. 
Add  200  mL  of  methanol  and  then  swirl  the 
mixture.  Allow  the  mixture  to  stand  for  one 
hour.  Remove  the  methanol  by  rotary 
evaporation.  Transfer  the  coated  adsorbent  to 
a  suitable  container  and  store  it  in  a  vacuum 
desiccator  until  all  traces  of  solvents  are 
gone.  Typically,  this  will  take  2-3  days.  The 
coated  adsorbent  should  be  protected  from 
contamination.  XAD-2  adsorbent  treated  in 
this  manner  will  probably  not  contain 
residual  acrolein  derivative.  However,  this 
adsorbent  will  often  contain  residual 
formaldehyde  derivative  levels  of  about  0.1 
^g  per  1  SO  mg  of  adsorbent.  If  the  blank 
values  for  a  batch  of  coated  adsorbent  are  too 
high,  then  the  batch  should  be  returned  to 
the  Soxhlet  extractor,  extracted  with  toluene 
again  and  then  recoated.  This  process  can  be 


repeated  until  the  desired  blank  levels  are 

attained 
The  coated  adsorbent  is  now  ready  to  be 

packed  into  sampling  tubes  The  sampling 
tubes  should  be  stored  m  a  sealed  container 
to  prevent  rontamination  Sampling  tubes 
should  be  stored  in  the  dark  at  room 
temperature.  The  sampling  tubes  shfiuld  be 
segregated  by  coated  adsorbent  lot  number.  A 
sufficient  amount  of  each  lot  number  of 
coated  adsorbent  should  be  retained  to 
prepare  ana!\-*iral  standards  for  use  with  air 
samples  from  that  lot  number. 

4  3    A  Procedure  to  Dptermine 
Formaldebyde  by  Acid  Titration-  Standardize 
the  0  1  .V  HC!  sciutior.  using  sodium 
carbona'e  and  methyl  orange  indicator. 

Place  50  mL  of  0  1  M  sodium  sulfite  and 
three  drops  of  thyTnophthalein  indicator  into 
a  250-mL  Erienmeyer  tlask.  Titrate  the 
contents  of  the  flask  to  a  colorless  endpoint 
with  0  1  N  HCl  (usually  one  or  two  drops  is 
sufficient).  Transfer  10  m.L  of  the 
fbrmaldehyde/methanoi  solution  (prepared 
in  3.3.1}  into  the  same  flask  and  titrate  the 
mixture  with  0  1  N  HCl,  again,  to  a  colorless 
endpoint.  The  formaldehyde  concentration  of 
the  standard  m.ay  be  calculated  by  the 
following  equation: 


Formaldehyde,  mg/mL  = 


acid  titer  >  acid  normality  «  30  0 

mL  r.f  sample 


UMI 


This  method  :s  based  on  the  qua.-titative 
l.bera'ion  of  so<3;um  hydroxide  when 
to.'maide.h  vde  reacts  with  sodiuun  sulfite  to 
term  the  fonr.aidenyde-bisulfite  addition 
product.  The  voiume  of  sam.pie  may  be 
varied  depend. r.g  on  the  forraaldehyda 
ctjn'ent  but  the  solution  to  be  titrated  must 
cr  n'am  excess  sodium  sulfite.  Formaldehyde 
solutions  containing  substantial  amounts  of 
acid  or  base  must  he  neutralized  before 
analysis. 

Appendix  C  to  §  1915  1048— Sfedu  al 
Surveillance — Formaldehyde 

The  occupational  health  hazards  of 
formdi-je.'-i  ».)*'  ar"  Dnmaniy  due  'o  its  toxic 
effec's  af  r;r  .:,ri-i,d;,i;n,  after  dj-ec:  contact 
w:'h  tne  sKin  or  eyes  by  formaldehyde  in 
liquid  or  vapor  form,  and  after  ingestion. 

'.'  Toxicolovv 

A  Acu'e  Effects  of  Exposure 

1   Irhaiation  'him'.hingj  For^.a   le-^vdeis 
h.gniy  irritating  "o  the  upper  a.rwsi  ,^  The 
c..-.-cenTat;on  ot  ■.cirrr.a.'i-'r.vnt'  -ti''    s 
iiTimed:2'eiy  dar-j^er-ius  to   '.:■'  -ind  '•.^^■■.  th  is 
'l':,>0  pr^rr.  C.'.ncentrat.ons  above  50  ppm  can 
cause  severe  pulmonary  rsactions  within 
rr.mutes  These  include  pulmonary  edema, 
pneumonia,  and  bronchial  irritation  which 
can  result  m  death.  Concentrations  above  5 
ppm  readily  cause  lower  airway  irritation 
cnaracter.zed  by  cough,  cnest  tightness  and 
wbeeziiig.  There  is  some  controvar;y 
regarding  whether  formaldehyde  gas  is  a 
pulmonary  sensitizer  which  can  cause 
occupational  asthma  in  a  previously  normal 


individual.  Formaldehyde  can  produce 
symptoms  of  bronchial  asthma  in  humans. 
The  mechanism  may  be  either  sensitization 
of  the  individual  by  exposure  to 
formaldehyde  or  direct  irritation  by 
formaldehyde  in  persons  with  pre-existing 
asthma.  Upper  airway  irritation  is  the  most 
common  respiratory  effect  reported  by 
workers  and  can  occur  over  a  wide  range  of 
concentrations,  most  frequently  above  l  ppm 
However,  airway  irritation  has  oca;rTed  in 
some  workers  with  exposures  to 
formaldehyde  as  low  as  0.1  ppm.  Svmptoms 
of  upper  airway  irritation  include  dry  or  sore 
throat,  itching  and  burning  sensations  of  the 
nose,  and  nasal  congestion.  Tolerance  to  this 
level  of  exposure  may  develop  within  1-2 
hours.  This  tolerance  can  permit  workers 
remaining  in  an  environment  of  gradually 
increasing  formaldehyde  concentrations  to  be 
unaware  of  their  increasingly  hazardous 
exposure. 

2.  Eye  contact:  Ckmcentrations  of 
formaldehyde  between  0.05  ppm  and  0.5 
ppm  produce  a  sensation  of  irritation  in  the 
eyes  with  burning,  itching,  redness,  and 
tearing.  Increased  rate  of  blinking  and  eye 
closure  generally  protects  the  eye  from 
damage  at  these  low  levels,  but  these 
protective  mechanisms  may  interfere  with 
some  workers'  work  abilities.  Tolerance  can 
occur  in  workers  continuously  exprased  to 
concentrations  of  formaldehyde  in  this  range. 
Accidental  splash  m)UTies  of  human  eyes  to 
aqueous  solutions  of  formaldehyde  (formalin) 
have  resulted  in  a  wide  range  of  ocular 
injuries  including  corneal  opacities  and 
blindness.  The  severity  of  the  reactions  have 


been  directly  dependent  on  the  concentratinn 
of  formaldehyde  in  solution  and  the  amount 
of  t:m;e  lapsed  before  emergency  and  medical 
intervention, 

3.  Skin  contact  Exposure  to  formaldehyde 
solutions  can  cause  irritation  of  the  skin  and 
allergic  contact  deimatitis.  These  skin 
diseases  and  disorders  can  occur  at  levels 
well  beiow  those  encountered  by  many   ' 
formaldehyde  workers  Symptoms  include 
erv'hema,  edema,  and  vesiculation  or  hives. 
Exposure  to  liquid  formalin  or  formaidphvde 
vapor  can  provoke  skin  reactions  in 
sensitized  individuals  even  when  airtxime 
concentrations  of  formaldehyde  are  well 
below  1  ppm. 

4.  Ingestion  Ingestion  of  as  little  as  30  ml 
of  a  3'  percent  solution  of  formaldehyde 
(formalin)  can  result  in  death. 
Gastrointestinal  toxicity  after  ingestion  is 
most  severe  .n  tht  stomach  and  results  in 
symptoms  which  can  include  nausea, 
vomiting,  and  servere  abdominal  pam. 
Diverse  dam.age  to  other  organ  svstems 
including  the  liver,  kidney,  spleen,  pancreas, 
brain,  and  central  nervous  rystems  can  occur 
frnn  the  acute  response  to  ingestion  of 
fciTr.aldehvde 

B  Chronic  Effects  of  Exfiosure 

Long  term  exposure  to  formaldehyde  has 
been  shown  to  be  associated  with  an 
increased  risk  of  cancer  of  the  nose  and 
accessory  sinuses,  nasopharvngeal  and 
oropharyngeel  cancer,  and  lung  cancer  in 
humans.  A.",imal  experiments  provide 
conclusive  evidence  of  a  causal  relationship 
between  nasal  cancer  in  rats  and 
formaldehyde  exposure.  Concordant 
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evidence  of  carcinogenicity  includes  DNA 
binding,  genotoxicity  in  short-term  tests,  and 
cytotoxic  changes  in  the  cells  of  the  target 
organ  suggesting  both  preneopl^tic  changes 
find  a  dose-rate  effect.  Formaldehyde  is  a 
complete  carcinogen  and  appears  to  exert  an 
effect  on  at  least  tMo  stages  of  the 
'iircinogenic  process. 

///.  Sun'eillance  Considerations 
A.  History 

1.  Medical  and  occupational  history:  Along 
with  its  acute  irritative  effects,  formaldehyde 
can  cause  allergic  sensitization  and  cancer. 
One  of  the  goals  of  the  work  history  should 
be  to  elicit  information  on  any  prior  or 
additional  exposure  to  formaldehyde  in 
either  the  occupational  or  the  non- 
occupational setting. 

2.  Heispiratory  history:  As  noted  above, 
fonnaldehyde  has  recognized  properties  as 
an  airway  irritant  and  has  been  reported  by 
some  authors  as  a  cause  of  occupational 
asthma.  In  addition,  formaldehyde  has  been 
associated  with  cancer  of  the  entire 
respiratory  system  of  humans.  For  these 
re^isons,  it  is  appropriate  to  include  a 
comprehensive  review  of  the  respiratory 
system  in  the  medical  history.  Components 
of  this  historj'  might  include  questions 
regarding  dyspnea  on  exertion,  shortness  of 
breath,  chronic  airway  complaints. 
h>-perreactive  airway  disease,  rhinitis, 
bronchitis,  bronchiolitis,  asthma, 
emphysema,  respiratory  allergic  reaction,  or 
other  preexisting  puimonar>'  disease. 

In  addition,  generalized  airway 
hypersensitivity  can  result  from  exposures  to 
a  single  sensitizing  agent.  The  examiner 
should,  therefore,  elicit  any  prior  history  of 
exposure  to  pulmonary  irritants,  and  any 
short-  or  long-term  effects  of  that  exposure. 

Smoking  is  known  to  decrease  mucociliary 
clearance  of  materials  deposited  during 
respiration  in  the  nose  and  upper  airways. 
This  may  increase  a  worker's  exposure  to 
inhaled  materials  such  as  fonnaldehyde 
vapor.  In  addition,  smoking  is  a  potential 
confounding  factor  in  the  investigation  of  any 
chronic  respiratory  disease,  includmg  cancer. 
For  these  reasons,  a  complete  smoking 
historv'  should  be  obtained. 

3.  Skin  Disorders.  Because  of  the  dermal 
irritant  and  sensitizing  effects  of 
formaldehyde,  a  history  of  skin  disorders 
should  be  obtained.  Such  a  history  might 
include  the  existence  of  skin  irritation, 
previously  documented  skin  sensitivity,  and 
other  dermatologic  disorders.  Previous 
exposure  to  formaldehyde  and  other  dermal 
sensitizers  should  be  recorded. 

4.  Histor}'  of  atopic  oi  allergic  diseases: 
Since  formaldehyde  can  cause  allergic 
sensitization  of  the  skin  and  airways,  it  might 
be  useful  to  identify  individuals  with  prior 
allergen  sensitizatioiL  A  history  of  atopic 
disease  and  allergies  to  formaldehyde  or  any 
other  substances  should  also  be  obtained.  It 
is  not  definitely  known  at  this  time  whether 
atopic  diseases  and  allergies  to  formaldehyde 
or  any  other  substances  should  also  be 
obtained.  Also  it  is  not  definitely  knowm  at 
this  tim.e  whether  atopic  individuals  have  a 
greater  propensity  to  develop  formaldehyde 
sensitivity  than  the  general  population,  but 
identification  of  these  individuals  may  be 
useful  for  ongoing  surveillance. 


5.  Use  of  disease  questionnaires: 
Comparison  of  the  results  from  previous 
years  with  present  results  provides  the  best 
method  for  detecting  a  general  deterioration 
in  health  when  toxic  signs  and  symptoms  are 
measured  subjectively.  In  this  way  recall  bias 
does  not  affect  the  results  of  the  analysis. 
Consequently,  OSHA  has  determined  that  the 
findings  of  the  medical  and  work  histories 
should  be  kept  in  a  standardized  form  for 
comparison  of  the  year-to-year  results. 

B.  Physical  Examination 

1.  Mucosa  of  eyes  and  airways:  Becau.se  of 
the  irritant  effects  of  formaldehyde,  the 
examining  physician  should  be  alert  to 
evidence  of  this  irritation.  A  speculum 
examination  of  the  nasal  mucosa  may  be 
helpful  in  assessing  possible  irritaticn  and 
c>-to'oxic  changes,  as  may  be  indirect 
inspection  of  the  posterior  pharynx  by 
mirror. 

2.  Pulmonary  system:  A  conventional 
respiratory  examination,  including 
inspection  of  the  thorax  and  auscultation  and 
percussion  of  the  lung  fields  should  be 
performed  as  part  of  the  periodic  medical 
examination.  Although  routine  pulmonarj- 
function  testing  is  only  required  by  the 
standard  once  every  year  for  persons  who  are 
exposed  over  the  tVva  concentration  limit, 
these  tests  have  an  obvious  value  in 
investigating  possible  respL'atory  dysfunction 
aud  should  be  used  wherever  deemed 
appropriate  by  the  physician.  In  cases  of 
alleged  formaldehyde-induced  airway 
disease,  other  possible  causes  of  pulmonary 
disfunction  (including  exposures  to  other 
substances)  should  be  ruled  out.  A  chest 
radiograph  may  be  useful  in  these 
circumstances.  In  cases  of  suspected  airway 
hypersensitivity  or  allergy,  it  may  be 
appropriate  to  use  bronchial  challenge  testing 
with  formaldehyde  or  methacholine  to 
determine  the  nature  of  the  disorder.  Such 
testing  should  be  performed  by  or  under  the 
supervision  of  a  physician  experienced  in  the 
procedures  involved. 

3.  Skin:  The  physician  should  be  alert  to 
evidence  of  dermal  irritation  of  sensitization, 
including  reddening  and  inflammation, 
urticaria,  blistering,  scaling,  formation  of  skin 
fissures,  or  other  symptoms.  Since  the 
integrity  of  the  skin  barrier  is  compromised 
by  other  dermal  diseases,  the  presence  of 
such  disease  should  be  noted.  Skin 
sensitivity  testing  carries  with  it  some  risk  of 
inducing  sensitivity,  and  therefore,  skin 
testing  for  formaldehyde  sensitivity  should 
not  be  used  as  a  routine  screening  test. 
Sensitivity  testing  may  be  indicated  in  the 
investigation  of  a  suspected  existing 
sensitivity.  Guideliues  for  such  testing  have 
been  prepared  by  the  North  American 
Contact  Dermatitis  Group. 

C.  Additional  Examinations  or  Tests 

The  physician  may  deem  it  necessary  to 
perform  other  medical  examinations  or  tests 
as  indicated.  The  standard  provides  a 
mechanism  whereby  these  additional 
investigations  are  covered  under  the  standard 
for  occupational  exposure  to  formaldehyde. 

D.  Emergencies 

The  examination  of  workers  exposed  in  an 
emergency  should  be  directed  at  the  organ 


systems  most  likely  to  be  affected.  Much  of 
the  content  of  the  examination  will  be  similar 
to  the  periodic  examination  unless  the 
patient  has  received  a  severe  acute  exposure 
requiring  immediate  attention  to  prevent 
serious  consequences.  If  a  severe 
overexposure  requiring  medical  intervention 
or  hospitalization  has  occurred,  the 
physician  must  be  alert  to  the  possibility  of 
delayed  symptoms.  Followup  nonroutine 
examinations  may  be  necessary  to  assure  the 
patient's  well-being. 

E.  Employer  Obligations 

The  employer  is  required  to  provide  the 
physician  with  the  following  information:  A 
copy  of  this  standard  and  appendices  A,  C. 
D,  and  E;  a  description  of  the  affected 
employee's  duties  as  they  relate  to  his  or  her 
exposure  concentration;  an  estimate  of  the 
employee's  exposure  including  duration  [e.g. 
15  hr/wk,  three  8-hour  shifts,  full-time):  a 
description  of  any  personal  protective 
equipment,  including  respirators,  used  by  the 
employee;  and  the  results  of  any  previous 
medical  detenninations  for  the  affected 
em.ployee  related  to  fonnaldehyde  exposure 
to  the  extent  that  this  information  is  within 
the  employer's  control. 

F.  Physician's  Obligations 

The  standard  requires  the  employer  to 
obtain  a  \^Tilten  statement  from  the 
physician.  This  statement  must  contain  the 
physician's  opinion  as  to  whether  the 
employee  has  any  medical  condition  which 
would  place  him  or  her  at  increased  risk  of 
impaired  health  from  exposure  to 
formaldehyde  or  use  of  respirators,  as 
appropriate.  The  physician  must  also  state 
his  opinion  regarding  any  restrictions  that 
should  be  placed  on  the  employee's  exposure 
to  formaldehyde  or  uf)on  the  use  of 
protective  clothing  or  equipment  such  as 
respirators.  If  the  employee  wears  a  respirator 
as  a  result  of  his  or  her  exposure  to 
formaldehyde,  the  physician's  opinion  must 
also  contain  a  statement  regarding  the 
suitability  of  the  employee  to  wear  the  type 
of  respirator  assigned.  Finally,  the  physician 
must  inform  the  employer  that  the  employee 
has  been  told  the  results  of  the  medica 
examination  and  of  any  medical  conditions 
which  require  further  explanation  or 
treatment.  This  written  opinion  is  no"  to 
contain  any  information  on  specific  hndings 
or  diagnoses  unrelated  to  occupational 
exposure  to  formaldehyde. 

The  purpose  in  requiring  the  examining 
physician  to  supply  the  employer  with  a 
written  opinion  is  to  provide  the  employer 
with  a  medical  basis  to  assist  the  employer 
in  placing  employees  initially,  in  assuring 
that  their  health  is  not  being  inpaired  by 
formaldehyde,  and  to  assess  the  employee's 
ability  to  use  any  required  protective 
equipment. 

Appendix  D  to  $  1915.1048 — Nonmandatory 
Medical  Disease  Questionnaire 
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3  Mf'du'Q!  Hii'iry 

1   Hdve  vQu  "v"-  b-i'-'n  In  the  hospital  as  a 

Yos  CZNfj  □ 

If  yes,  V  r;  '  tmd  of  problem  were  you 

having' 


. :  v  s   'A'  ^.  a '  n  -  ■ 
3    Do  you  '^i? 


.  n.  ad  of  medicine 


4  Ar^  vc  .  a.  H— sc  to  any  drugs,  foods,  or 

Yes  GNo  C 

If  y-'s,  w  r.d*  kind  of  allergy  is  it? 


Wha- 


"n  told  that  you  have 
•■:  or  sinusitis? 


If  so,  for  what  condition?- 


2.  Have  you  been  under  the  care  of  a 
physician  during  the  past  year? 
Yes  DNo  D 
If  so,  for  what  condition? 


3.  Is  there  any  change  in  your  breathing  since 

last  year? 
Yes  DNo  D 

Better? 

Worse? 


No  change? 

If  change,  do  you  know  why?- 


4.  Is  your  general  health  different  this  year 

from  last  year? 
Yes  DNo  D 

If  different,  in  what  way? 


2  Hd .  e  V  u  ^■.'■■'  aad  any  kind  of  operation?       yes  DNo  D 

Yes  GNi,.  G 


5.  Have  you  in  the  past  year  or  are  you  now 
taking  any  medication  on  a  regular  basis? 


Name  Rx- 


Condition  being  treated 

C.  Occupational  History 

1.  How  long  have  you  worked  for  your 

present  employer? 

2.  What  jobs  have  you  held  with  this 

employer?  Include  job  title  and  lengtn  of 
time  in  each  )ob. 


5  Htl'J".  V'.r„  »'.'-' 

as'n.T.3   -.d- 
YesGNoG 

6  Have  \   'J  ^v":  seen  told  that  you  have 

empr.yserr.a,  bronchitis,  or  any  other 
respiratory  problems? 

Y^s  CNo  a 

7  Havo  vr  J  ev.;r  been  told  you  had  hepatitis? 
Yes  CNo  G 

8  Have  v  u  °vur  been  told  that  you  had 

rirRo'iis"' 

Y-^s  C.\<,  G 

9  Hd.e  >c;j  f  v  >:  been  told  that  you  had 

cance:^ 
Yes  CNo  D 

10  Hdvo  vou  ev-^r  had  artiixitis  or  joint  pain? 
Yes  GNo  C 

1 1  Have  you  ever  oeen  told  that  you  had 

high  blood  pressure? 
Yes  C\o  C 

12  Have  voi,  >-  er  had  a  heart  attack  or  heart 

irnub,-^^ 
Yes  CNo  G 

5- 1   \f»-dj'  .-.  hiii'.ory  Update 

1   Have  ycu  >'eri  ,n  T.-^  \  '.sri'd.  ri?  a  rauent 

any  v.me  w:'"..r;  '.r.-^  r^i^'  \'"ir'' 
Yes  CNo  G 


3.  In  each  of  these  jobs,  how  many  hours  d 
day  were  you  exposed  to  chemicals' 


4.  What  chemicals  have  you  worked  with 
most  of  the  time? 


5.  Have  you  ever  noticed  any  type  of  s<  r. 

rash  you  feel  was  related  to  your  work  ' 
Yes  DNo  D 

6.  Have  you  ever  noticed  that  any  kind  of 

chemical  makes  you  cough? 
Yes  DNo  D 
Wheeze? 
Yes  DNo  D 
Become  short  of  breath  or  cause  your  chest 

to  become  tight? 
Yes  DNo  D 

7.  Are  you  exposed  to  any  dust  or  chemicals 

at  home? 
Yes  DNo  D 

If  yes,  explain; 


8.  In  other  jobs,  have  you  ever  had  expos  ;: 

to: 
Wood  dust? 
Yes  DNo  D 
Nickel  or  chromium? 


Yes  GNo  a 

Sihca  (foundry,  sand  blasting}? 

Yes  GNn  D 

Arsenic  or  asbestos? 

Yes  GNo  D 

Organic  solvents? 

Yes  DNo  D 

I'rethane  foams^ 

Yes  DNo  D 

C-I  Occupational  History  Update 

1.  Are  you  working  on  the  same  job  this  year 

as  you  were  last  year? 
Yes  DNo  D 

If  not,  how  has  your  job 

changed^ 


2.  What  c.^.Bir.ic:aIs  are  you  exposed  to  on 
your  job? 


3.  How  iridTiv  hours  a  day  are  you  exposed 
to  chemicals? 


4.  Have  you  noticed  any  skin  rash  within  the 
past  year  you  feel  was  related  to  your 
work? 

Yes  DNo  D 

If  so,  explain  circimistances:  


5.  Have  you  noticed  that  any  chemical  makes 
you  cough,  be  short  of  breath,  or  wheeze? 


f^  U  -0  U 


:S-if- 


D.  Kfiscellaneous 

1    Do  ■,  •:^  srr.oko? 
YesCN'..  G 


If  so,  h  ;'.v 

long? 


!  tor  now 


Cigarettei 

2.  Do  vou  drink  alcohol  in  any  form? 

Yes  CNc  G 

if  50,  ho'.v  rriui  h  how  long,  and  how  often? 


1  Do  v  0  '.'■  '  ir  glasses  or  contact  lenses? 

Yes  CNo  G 

4.  Do  you  g»M  anv  pii;.?;:  ai  fxercise  other 

than  that  required  to  do  vo'jr  iob'' 
Yes  DNo  G 

if  so,  "xisljin — 


5  Do  vou  have  any  hobb;ps  or  "side  jobs" 
•hat  require  you  !o  use  chemicals,  such 
as  hirniturp  s'ripp.ng,  sand  blasting, 
;.-.,;uia*;on  or  rr.anufa^rure  of  urethane 
foam.  han:i*ure.  etc? 
Yes  GNo  G 

If  so.  please  describe,  giving  type  of  business 
or  hobby,  chemica's  u.^ed  and  length  of 
tJCposures 
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E.  Symptoms  Questionnaire 

1.  Do  you  ever  have  any  shortness  of  breath? 

Yes  DNo  D 

If  yes.  do  you  have  to  rest  afler  climbing 

several  flights  of  stairs? 
Yes  DNo  D 
If  yes,  if  ycu  walk  on  the  level  with  people 

your  own  age,  do  you  walk  slower  than 

thev  do? 
Yes  DNo  D 
If  yes,  if  you  walk  slower  than  a  normal  pace. 

do  you  have  to  limit  the  distance  that  you 

walk? 
Yes  DNo  D 
If  yes,  do  you  have  to  stop  and  rest  while 

bathing  or  dressing? 
Yes  DNo  D 
2  Do  you  cough  as  much  as  three  months  out 

of  the  vear' 
Yes  DNo  D 
If  yes,  have  you  had  this  cough  for  more  than 

two  years? 
Yes  DNo  D 
If  yes,  do  you  ever  cough  anjihing  up  from 

chest? 
Yes  DNo  D 

3.  Do  you  ever  have  a  feeling  of  smothering. 

unable  to  take  a  deep  breath,  or  tightness 
in  vour  chest? 
Yes  DNo  D 
If  yes.  do  you  notice  that  this  on  any 

particular  day  of  the  week? 
Yes  DNo  D 

If  yes,  what  day  or  the  week? 
Yes  DNo  D 
If  yes.  do  you  notice  that  this  occurs  at  any 

particular  place? 
Yes  DNo  D 
If  yes,  do  you  notice  that  this  is  worse  after 

you  have  returned  to  work  after  being  off 

for  several  days? 
Yes  DNo  D 

4.  Have  you  ever  noticed  any  wheezing  in 

your  chest? 
Yes  DNo  D 
If  yes.  is  this  only  with  colds  or  other 

infections? 
Yes  DNo  D 
Is  this  caused  by  exposure  to  any  kind  of  dust 

or  other  material? 
Yes  DNo  D 

If  yes,  what  kind? 

5.  Have  you  noticed  any  burning,  tearing,  or 

redness  of  your  eyes  when  you  are  at 
work? 
Yes  DNo  D 


Yes  DNo  D 

If  yes,  was  this  accompaniod  by  any  p»ia? 

Yes  DNo  D 

10.  Have  you  ever  had  a  tendency  to  bruise 

easily  or  bleed  excessively? 
Yes  DNo'D 

11.  Do  you  have  frequent  headaches  that  are 

not  relieved  by  aspirin  or  tylenol? 
Yes  DNo  D 
If  yes,  do  they  occur  at  any  particular  time 

of  the  day  or  week? 
Yes  DNo  D 

If  yes,  when  do  they  occur? 


If  so,  explain  circumstances: 

6  Have  you  noticed  any  sore  or  burning 

throat  or  itchy  or  burning  nose  when  you 
are  at  work? 

Yes  DNo  D 

If  so,  explain  circumstances:  


7.  Have  you  noticed  any  stuffiness  or  dryness 

of  your  nose? 
Yes  DNo  D 
a.  Do  you  ever  have  swelling  of  the  eyelids 

or  face? 
Yes  DNo  D 
9.  Have  you  ever  been  jaundiced? 


12.  Do  you  have  frequent  episodes  of 

nervousness  or  irritability? 
Yes  DNo  D 

13.  Do  you  tend  to  have  trouble  concentrating 

or  remembering? 
Yes  DNo  D 

14.  Do  you  ever  feel  dizzy,  light-headed. 

excessively  drowsy  or  like  you  have  been 
drugged? 
Yes  DNo  D 

15.  Does  your  vision  ever  become  blurred? 
Yes  DNo  D 

16.  Do  you  have  numbness  or  tingling  of  the 

hands  or  feet  or  other  parts  of  your  body? 
Yes  DNo  D 

17.  Have  you  ever  had  chronic  weakness  or 

fatigue? 
Yes  DNo  D 

18.  Have  you  ever  had  any  swelling  of  your 

feet  or  ankles  to  the  point  where  you 
could  not  wear  your  shoes? 
Yes  DNo  D 

19.  Are  you  bothered  by  heartburn  or 

indigestion? 
Yes  DNo  D 

20.  Do  you  ever  have  itching,  dryness,  or 

peeling  and  scaling  of  the  hands? 
Yes  DNo  D 

21.  Do  you  ever  have  a  burning  sensation  in 

the  hands,  or  reddening  of  the  skin? 
Yes  DNo  D 
22  Do  you  ever  have  cracking  or  bleeding  of 

the  skin  on  your  hands? 
Yes  DNo  D 

23.  Are  you  under  a  physician's  care? 
Yes  DNo  D 

If  yes,  for  what  are  you  being 
treated  ? 


24.  Do  you  have  any  physical  complaints 

today? 
Yes  DNo  D 

If  yes,  explain? 


25.  Do  you  have  other  health  conditions  not 

covered  by  these  questions? 
Yes  DNo  D 

If  yes,  explain: 


Appendix  E  tn  «1P15  lO'lR^^-jf^'ative  and 

tjijaninalive  f  i!  'li^stirj..  r:--!.  '■■■  -,::•■*- 

/.  FIT  Test  Protocols 

Because  exposure  to  formaldehyde  can 
affect  the  employee's  ability  to  detect 
common  odorants,  fit  test  results  from  the 
isoamyl  acetate  test  must  be  augmented  by 


results  from  either  the  saccharin  or  uritaal 
smoke  test. 

A.  The  employer  shall  include  the 
following  provisions  in  the  fit  test 
procedures.  These  provisions  apply  to  both 
qualitative  hi  testing  (QLFT)  and  quantitative 
fit  testing  (QNTT). 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  including  respirators  of  various 
sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  three  sizes  of 
elastomeric  facepieces  of  the  type  of 
respirator  that  is  to  be  tested,  i.e.,  three  sizes 
of  half  mask;  or  three  sizes  of  full  facepiece; 
and  units  from  at  least  two  manufacturers. 

2.  Prior  to  the  selection  process,  the  test 
subject  shall  be  shown  how  to  put  on  a 
respirator,  how  it  should  be  positioned  on 
the  face,  how  to  set  strap  tension  and  how 

to  determine  a  comfortable  fit.  A  mirror  shall 
be  available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  as  it  is  only 
a  review. 

3.  The  test  subject  shall  be  informed  that 
he/she  is  being  asked  to  select  the  respirator 
which  provides  the  most  comfortable  fit. 
Each  respirator  represents  a  different  size  and 
shape,  and  if  fitted  and  used  properly,  will 
provide  adequate  protection. 

4.  The  test  subject  shall  be  instructed  to 
hold  each  facepiece  up  to  the  face  and 
eliminate  those  which  obviously  do  not  give 
a  comfortable  fit. 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  a.ssess 
comfort.  Assistance  in  assessing  comfort  can 
be  given  by  discussing  the  points  in  item  6 
below.  If  the  test  subject  is  not  familiar  with 
using  a  particular  respirator,  the  test  subject 
shall  be  directed  to  don  the  mask  several 
times  and  to  adjust  the  straps  each  time  to 
become  adept  at  setting  proper  tension  on  the 
straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator: 

(a)  position  of  the  mask  on  the  nose. 

(b)  room  for  eye  protection. 

(c)  room  to  talk. 

(d)  (>osition  of  mask  on  hce  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit; 

(a)  chin  properly  placed; 

(b)  adequate  strap  tension,  not  overly 
tightened; 

(c)  fit  across  nose  bridge; 

(d)  respirator  of  proper  size  to  span 
distance  from  nose  to  chin; 

(e)  tendency  of  respirator  to  slip; 

(f)  self-observation  in  mirror  lo  evaluate  fit 
and  respirator  position. 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks  as 
described  below  or  ANSI  Z88.2-1980.  Before 
conducting  the  negative  or  positive  pressure 
test,  the  subject  shall  be  told  to  seat  the  mask 
on  the  face  by  moving  the  head  from  side- 
to-side  and  up  and  down  slowly  while  taking 
in  a  few  slow  deep  breaths.  Another 
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facep'.ece  shall  be  selected  and  refested  if  the 
test  subiecf  fails  'he  f:t  check  tests. 

(a)  Positive  pressure  test  Close  off  the 
exhalation  valve  and  exhale  gently  onto  the 
facepie<  e  The  fai  e  fit  is  considered 
satisfactory  if  a  slight  positive  pressure  can 
be  built  jp  inside  the  facepiece  without  any 
evidence  of  outward  leakage  of  air  at  the  seal. 
For  most  respirators  this  method  of  leak 
t^'sting  roquires  the  wearer  to  first  remove  the 
exhalation  valve  cover  before  closing  off  the 
exhalation  valve  and  then  carefully  replacing 
it  af^er  the  test. 

(h)  Negative  pressure  test  Close  off  the 
inlet  opening  of  the  canister  or  caitridge(s)  by 
covenni?  with  the  palm  of  the  hand(s)  or  by 
replacing  the  filter  seal(s),  inhale  gently  so 
that  the  facepiece  collapses  slightly,  and  hold 
the  breath  for  ton  seconds.  If  the  facepiece 
remains  in  its  slightly  collapsed  condition 
and  no  inward  leakage  of  air  is  detected,  the 
tightness  of  the  respirator  is  considered 
satisfactorv 

9.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface,  such  as  stubble 
beard  growth,  beard,  or  long  sideburns  which 
cross  the  respirator  sealing  surfiace.  Any  type 
of  apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or  removed. 

10.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respiratory 
disease  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

11.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  successfully  fitted 
respirator  for  a  period  of  two  weeks.  If  at  any 
time  during  this  period  the  respirator 
becomes  uncomfortable,  the  test  subject  shall 
be  given  the  opportunity  to  select  a  different 
facepiece  and  to  be  retested. 

12.  The  employer  shall  certify  that  a 
successful  fit  test  has  been  administered  to 
the  employee.  The  certification  shall  include 
the  following  information: 

(a)  Name  of  employee; 

(b)  Type,  brand  and  size  of  respirator;  and 

(c)  Date  of  test: 

Where  QNTT  is  used,  the  fit  factor,  strip 
chart,  or  other  recording  of  the  results  of  the 
test,  shall  be  retained  with  the  certification. 
The  certification  shall  be  maintained  until 
the  next  fit  test  is  administered. 

13.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
test  procedure. 

The  description  of  the  process  shall 
include  a  description  of  the  test  exercises 
that  the  subject  will  be  performing.  The 
respirator  to  be  tested  shall  be  worn  for  at 
least  5  minutes  before  the  start  of  the  fit  test. 

14.  Test  Exercises.  The  test  subject  shall 
perform  exercises,  in  the  test  environment,  in 
the  manner  described  below: 

(a)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally 

(b)  Deep  breathing  In  a  normal  standing 
posi'ion.  the  subject  shall  breathe  slowly  and 
deeply,  taking  caution  so  as  to  not 
hyperventilate. 

(c)  Turning  head  side  'o  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his/her 


head  from  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(d)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his/her 
head  up  and  down.  The  subject  shall  be 
instructed  to  inhale  in  the  up  position  {i.e., 
when  looking  toward  the  ceiling). 

(e)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  backward  from  100, 
or  recite  a  memorized  poem  or  song. 

(f)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  frowning. 

(g)  Bending  over.  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes.  Jogging  in  place  shall  be 
substituted  for  this  exercise  in  those  lest 
environments  such  as  shroud  type  QNFT 
units  which  prohibit  bending  at  the  waist. 

(h)  Normal  breathing.  Same  as  exercise  1. 

Each  test  exercise  shall  be  performed  for 
one  minute  except  for  the  grimace  exercise 
which  shall  be  performed  for  15  seconds. 

The  test  subject  shall  be  questioned  by  the 
test  conductor  regarding  the  comfort  of  the 
respirator  upon  completion  of  the  protocol.  If 
It  has  become  uncomfortable,  another  model 
of  respirator  shall  be  tried. 

B.  Qualitative  Fit  Test  (QLFT)  Protocols 

1.  General,  (a)  The  employer  shall  assign 
specific  Individuals  who  shall  ass\ime  full 
responsibility  for  implementing  the 
respirator  qualitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QLFT  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perform 
tests  properly,  recognize  invalid  tests,  and 
assure  that  tese  equipment  is  in  proper 
working  order. 

(c)  The  employer  shall  assure  the  QLFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  at  the  parameters  for  which 
it  was  designed. 

2.  Isoamyl  Acetate  Protocol— {a]  Odor 
threshold  screening.  The  odor  threshold 
screening  test,  performed  without  wearing  a 
respirator,  is  intended  to  determine  if  the 
individual  tested  can  detect  the  odor  of 
isoamyl  acetate. 

(1)  Three  1-liter  glass  jars  with  metal  lids 
are  required. 

(2)  Odor  free  water  (e.g..  distilled  or  spring 
water)  at  approximately  25  degrees  C  shall  be 
used  for  the  solutions. 

(3)  The  isoamyl  acetate  (lAA)  (also  known 
at  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
cc  of  odor  free  water  in  a  1  liter  jar  and 
shaking  for  30  seconds.  A  new  solution  shall 
be  prepared  at  least  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

(5)  The  odor  test  solution  is  prepared  m  a 
second  jar  by  placing  0.4  cc  of  the  stoc  k 
solution  into  500  cc  of  odor  fi«e  water  using 
a  clear  dropper  or  pipette.  The  solution  shall 
be  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that  the 


lA.A  concentration  above  the  liquid  may 
reach  equilibrium  This  solution  shall  be 
used  for  only  one  day 

(6)  A  test  blank  shall  be  prepared  In  a  third 
jar  by  adding  500  cc  of  odor  free  water. 

(7J  The  odor  test  and  test  blank  jars  shall 
be  labt-led  1  and  2  for  lar  identification. 
Labels  shall  be  placed  on  the  lids  so  they  can 
be  periodically  peeled,  dried  off  and 
switched  to  maintain  the  integrity  of  the  test. 

(8)  The  following  instruction  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  jars  (i  e  ,  1  and  2).  "The  purpose  of 
this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  In  front  of  you  contain  water.  One  of 
these  bottles  also  contain  a  small  amount  of 
banana  oil  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

(9)  The  mixtures  used  in  the  lAA  ordor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

(10)  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  subject  correctly  identifies 
the  )ar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing. 

[b]  Isoamyl  acetate  fit  test.  (1)  The  fit  test 
chamber  shall  be  similar  to  a  clear  55-gallon 
drum  liner  suspended  inverted  over  a  2-foot 
diameter  frame  so  that  the  top  of  the  chamber 
is  about  6  inches  above  the  test  subject's 
head.  The  inside  top  center  of  the  chamber 
shall  have  a  small  hook  attached. 

(21  Ea'.h  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridg'js  or  masks  shall 
be  changed  at  least  weekly. 

(3)  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
ware  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

(4;  A  copy  of  the  te:t  exercises  and  any 
prepared  text  from  which  the  subject  is  to 
read  shall  be  taped  to  the  inside  of  the  test 
chamber, 

(51  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6-inch  by  5-inch 
piece  of  paper  towel,  or  other  porous, 
absorbent,  single-ply  material,  folded  in  half 
and  wetted  with  0  75  cc  of  pure  LAA.  The  test 
subject  shall  hang  the  wet  towel  on  the  hook 
at  the  top  of  the  chamber. 

(6)  Allow  two  minutes  for  the  iAA  test 
concentration  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject; 
to  explain  the  fit  test,  tne  importance  of  his/ 
her  cooperation,  and  the  purpose  for  the  head 
exercises;  or  to  demonstrate  some  of  the 
exercises. 

(7)  If  at  any  time  during  the  test,  the  subje-t 
detects  the  banana  like  odor  of  IAA,  the  test 
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has  failed  The  subject  shall  quickly  exit  firom 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactor>'  fatigue. 

(8)  If  the  test  has  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test, 
select  and  put  on  another  respirator,  return 
to  the  test  chamber  and  again  begin  the 
procedure  described  in  (1)  through  (7)  above. 
The  process  continues  until  a  respirator  that 
fits  well  has  been  found.  Should  the  odor 
sensitivity  test  be  failed,  the  subject  shall 
wait  about  5  minutes  before  retesting.  Odor 
sensitivity  will  usually  have  returned  by  this 
time. 

(9)  When  a  respirator  is  found  that  passes 
the  test,  its  efficiency  shall  be  demonstrated 
for  the  subject  by  having  the  subject  break  the 
face  seal  and  take  a  breath  before  exiting  the 
chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test.  To  keep  the  test  area 
from  becoming  contaminated,  the  used 
towels  shall  be  kept  m  a  self  sealing  bag  so 
there  is  no  significant  lAA  concentration 
build-up  in  the  test  chamber  during 
subsequent  tests. 

3  Sacchann  Solution  Aerosol  Protocol. 
The  saccharin  solution  aerosol  QLFT 
protocol  is  the  only  currently  available, 
validated  test  protocol  for  use  with 
particulate  d-sposable  dust  respirators  not 
equipped  with  high-efficiency  filters.  The 
entire  screening  and  testing  procedure  shall 
be  explained  to  the  test  subject  prior  to  the 
conduct  of  the  screening  test. 

(a)  Taste  threshold  screening  The 
saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the 
individual  being  tested  can  detect  the  taste  of 
saccharin. 

(1)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure  about 
the  head  and  shoulders  that  is  approximately 
12  inches  in  diameter  by  14  Inches  tall  with 
at  least  the  front  portion  clear  and  that  allows 
free  movements  of  the  head  when  a  respirator 
is  worn  An  enclosure  substantially  similar  to 
the  3M  hood  assembly,  parts  #  FT  14  and  « 
FT  15  combined,  is  adequate 

(2)  The  test  enclosure  shall  ha'.-e  a  ^4-inch 
hole  in  front  of  the  test  subiecfs  nose  and 
mouth  area  to  accommodate  the  nebulizer 
nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  brea'he 
through  his/her  wide  open  mouth  with 
tongue  extended 

(4)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  the  test  conductor 
shall  spray  the  threshold  check  solution  into 
the  enclosure.  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  fit  test 
solution  nebulizer. 

(5)  The  threshold  check  solution  consists  of 
0,83  grams  of  sodium  sacchann  l.'SP  m  1  cc 
of  warm  water  It  can  be  prepared  by  putting 

1  cc  of  the  fit  test  solution  (see  (b)(5)  below) 
in  100  cc  of  distilled  water 

(6)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  expand. 


(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
tost  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(9)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(10)  The  t«st  conductor  will  take  note  of 
the  number  of  squeezes  required  to  solicit  a 
taste  response. 

(11)  If  the  saccharin  b  not  tasted  after  30 
squeezes  (step  10),  the  test  subject  may  not 
perform  the  saccharin  fit  test. 

(12)  If  a  taste  response  is  elicited,  the  test 
subject  shall  t>e  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body- 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  each  morning  and  afternoon  or  at  least 
every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure.  (1)  The  test  subject  may  not  eat, 
drink  (except  plain  water),  or  chew  gum  for 
15  minutes  before  the  test. 

(2)  The  fit  test  uses  the  same  enclosure 
described  in  (a)  above. 

(3)  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  (a)  above.  The  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particular  filterfs). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  is  used  to 
spray  the  fit  test  solution  into  the  enclosure. 
This  nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

(6)  As  before,  the  test  subject  shall  breathe 
through  the  open  mouth  with  tongue 
extended. 

(7)  The  nebulizer  is  inserted  into  the  hole 
in  the  ftxint  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  number  of  squeezes  required  to 
elicit  a  taste  response  in  the  screening  test. 

(6)  After  generating  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
exercises  in  section  I.  A.  14  above. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  number  of  squeeezes  as  initially. 

(10)  The  test  subject  shall  indicate  to  the 
test  conductor  if  any  time  during  the  fit  test 
the  taste  of  saccharin  is  detected. 

(11)  If  the  taste  of  saccharin  is  detected,  the 
fit  is  deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

4  Irritant  Fume  Protocol,  (a)  The  respirator 
to  be  tested  shaii  be  equipped  with  high- 
efficiency  particulate  air  (HEPA)  filters. 

(1-j)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  familiar  with  its  characteristric  odor. 

(cj  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 


the  MSA  part  No.  5645,  or  equivalent.  Attach 
one  end  of  the  smoke  tube  to  a  low  flow  air 
pump  set  to  deliver  200  milliliters  per 
minute. 

(d)  If  a  half-mask  is  being  fitted,  advise  the 
test  subject  that  the  smoke  can  be  irritating 
to  the  eyes  and  instruct  the  subject  to  keep 
his/her  eyes  closed  while  the  test  is 
performed. 

(e)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke  tube 
towards  the  face  seal  area  of  the  test  subject. 
He/she  shall  begin  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

(f)  The  exercises  identified  in  section  I.  A. 
14  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  Is  being 
challenged  by  the  smoke. 

(g)  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  shall  be  given 
a  sensitivit>-  check  of  the  smoke  from  the 
same  tube  once  the  respirator  has  been 
removed  to  determine  whether  he/she  reacts 
to  the  smoke.  Failure  to  evoke  a  response 
shall  void  the  fit  test. 

(h)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  the  test  agent 

C.  Quantitative  Fit  Test  (QNFT)  Protocol 

1.  General,  (a)  The  employer  shall  assign 
specific  individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  qiiantitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  factors 
properly  and  assure  that  test  equipment  is  in 
proper  working  order. 

(c)  The  employer  shall  assure  that  QNFT 
equipment  is  kept  clean  and  well  mamtained 
so  as  to  operate  at  the  parameters  for  which 
it  was  designed. 

2.  Definitions  (a)  Quantitative  fit  test.  The 
test  is  performed  in  a  test  chamber.  The 
normal  air-purifying  element  of  the  respirator 
is  replaced  by  a  high-efficiency  particulate 
air  (HEPA)  filter  in  the  case  of  particulate 
QNFT  aerosols  or  a  sort>ent  offering 
contaminant  penetration  protection 
equivalent  to  high-efficiency  filters  where  the 
QNFT  test  agency  is  a  gas  or  vapor. 

(b)  Challenge  agent  meaiu  the  aerosol,  gas 
or  vapor  introduced  into  a  test  chamber  so 
that  its  concentration  inside  and  outside  the 
respirator  may  be  measured. 

(c)  Test  subject  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

(d)  Normal  standing  posibon  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

(e)  Maximum  peak  penetration  method 
means  the  method  of  determing  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chart  recordings  of  the  test.  The 
highest  peak  penetration  for  a  given  exercise 
is  taken  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(f)  Average  peak  penetration  method  means 
the  method  of  determining  test  agent 
penetration  into  the  respirator  utilizing  a 
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strip  chart  recorder,  integrator,  or  computer. 
The  agent  penetration  is  determined  by  an 
average  of  the  peak  heights  on  the  ^ph  or 
by  computer  integration,  for  each  exercise 
except  the  grimace  exercise.  Integrators  or 
computers  which  calculate  the  actual  test 
agent  pwnetration  into  the  respirator  for  each 
exercise  will  also  be  considered  to  meet  the 
requirements  of  the  average  poak  penetration 
method. 

(gj  "Fit  Factor"  means  the  ratio  of 
challenge  agent  concentration  outside  with 
resjject  to  the  inside  of  a  respirator  inlet 
covering  (facepiece  or  enclosure), 

3.  Apparatus,  (a)  Instromentation.  Aeroaol 
generation,  dilution,  and  measurement 
systems  using  com  oil  or  sodium  chloride  as 
test  aerosols  shall  be  used  fur  quantitiative  fit 
testirg. 

(b)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  all  required  exercises  without 
disturbing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  eSiect^vely 
isolated  from  the  ambient  air,  yet  uniform  in 
concentration  throughout  the  chamber. 

(c)  When  testing  air-purifj'ing  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufacturer. 

(d)  The  sampling  instrxunent  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  ^1  of 
the  challenge  agent  concentration  with  each 
Lispiration  and  expiration  at  fit  factors  of  at 
least  2,000.  Integrators  or  computers  which 
integrate  the  amount  of  test  agent  penetration 
leakage  into  the  respirator  for  each  exercise 
Tray  he  used  provided  a  record  of  the 
readings  is  made. 

!e)  The  combination  of  substitute  air- 
punfymg  elements,  challe.^ge  agent  and 
challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  an  established 
expos'ore  limit  for  the  challenge  agent  at  any 
time  during  the  testing  process. 

(f)  The  sampling  port  on  the  test  specimen 
r*»spiratoT  shall  be  placed  and  constructed  so 
t.^-.at  no  leakage  occurs  arouad  the  port  (e.g., 
where  the  respirator  is  probed),  a  free  air 
flow  is  allowed  into  the  sampling  line  at  all 
times  and  so  that  there  is  no  Interference 
with  the  fit  or  performance  of  the  respirator. 

(g)  The  test  chamber  and  test  set  up  shall 
permit  the  person  administering  the  test  to 
observe  the  test  subject  inside  the  chamber 
during  tJie  test. 

(h)  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  inside  the  test  chamber 
constant  to  within  a  10  percent  variation  for 
the  duration  of  th"  test. 

(i)  The  t;me  lag  ''r*°r.-^'.  b^'-j^'pon  an  event 
a.".d  the  r»>cording  of  ■.'".■»  ovon'  or,  the  strip 
c.^art  or  computer  Tr  ■..Tp?r2tori  shall  be  kept 
•g  a  minimum  Ther**  shall  b*  a  clear 
association  be%v9Pn 
event  mside  'he  'fst 
recorded. 

']]  The  sampling  line  tubing  for  ine  test 
ciiair.ber  atmosphere  a.-.d  for  the  respirator 
sampling  port  shall  be  of  equal  diameter  and 
of  the  same  material,  The  length  of  the  two 
lines  shall  be  ecual. 


ce  ex  ^u  -^nce  of  an 
h?.:-.i-»"  and  i*s  being 


(k)  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-effciency  filter 
before  release. 

(1)  When  sodium  chloride  aeroscl  is  used, 
the  relative  humidity  Inside  the  test  chamber 
shall  not  exceed  50  percent. 

(m)  The  limitations  of  instrument  detection 
shall  be  taken  into  account  when 
determining  the  fit  fector. 

(n)  Test  respirators  shall  be  maintained  in 
proper  working  order  and  inspected  for 
deficiencies  sush  as  cracks,  misskig  valves 
and  gaskets,  etc. 

4.  Procedural  Requirements,  (a)  When 
performing  the  initial  positive  or  negative 
pressure  test  the  sampling  line  shall  be 
crimped  closed  in  order  to  avoid  air  pressure 
leakage  during  either  of  these  tests. 

(b)  An  abbreviated  screening  isoamyl 
acetate  test  or  irritant  fume  test  may  be 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  which  passed  the  positive 
and/or  negative  pressure  test  and  thus  reduce 
the  amount  of  QNFT  time.  When  performing 
a  screening  isoamyl  acetate  test,  combination 
higb-efficieitcy  organic  vapor  cartridges/ 
canisters  shall  be  used. 

(c)  A  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
shower  curtain  tj-pe  of  test  units  the 
determination  of  the  challenge  agent  stability 
may  be  established  after  the  test  subject  has 
entered  the  test  environment. 

(dj  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half  mask  or 
1  percent  for  a  full  facepiece  respirator. 

(e)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actiial  start  of  testing. 

(f)  Respirator  restraining  straps  shall  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  without  assistance 
from  other  piersons  to  give  a  reasonable 
comfortable  fit  typical  of  normal  use. 

(g)  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
percent  for  half  masks  and  1  percent  for  full 
facepiece  respirators.  The  test  subject  shall  be 
refitted  and  retested.  If  two  of  the  three 
required  tests  are  terminated,  the  fit  shall  be 
deemed  inadequate. 

(h)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  are  required. 
The  results  of  each  of  the  three  independent 
fit  tests  must  exceed  the  minimum  fit  factor 
needed  for  the  class  of  respiraiof  (e.g.,  half 
mask  respirator,  full  facepiece  respirator). 

(i)  Calculation  of  fit  factors. 

(1)  The  fit  factor  shall  be  determined  for 
the  quantitative  fit  test  by  taking  the  ratio  of 
the  average  chamber  concentration  to  the 
concentration  Inside  the  respirator. 

(2)  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 
of  the  test. 

(3)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following  methods: 

(i)  Average  peak  concentration 

(ii)  Maximum  peak  concentration 

(iii)  Integration  by  calculation  of  the  area 

under  the  individual  peak  for  each  exercise. 

This  Includes  computerized  integration. 


(j)  Interpretation  of  test  results.  The  fit 
factor  established  by  the  quantitative  fit 
testing  shall  be  the  lowest  of  the  three  fit 
factor  values  calculated  from  the  three 
required  fit  tests. 

(k)  The  test  subject  shall  not  be  permitted 
to  wear  a  half  mask,  or  full  facepiece 
respirator  unless  a  minimum  fit  factor 
equivalent  to  at  least  10  times  the  hazardous 
exposure  level  is  obtained. 

(1)  Filters  used  for  quantitative  fit  testing 
shell  be  replaced  at  least  weekly,  or 
whenever  increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filler  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  (when  used)  or  sooner  if  there 
is  any  indication  of  breakthrough  by  a  test 
agent. 

§1915.1050    Mcthylenedlaniline 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposures  to  MDA,  Chemical  Abstracts 
Service  Registrj'  No.  101-77-9,  except 
as  provided  in  paragraphs  (a)(2)  through 
(a)(7)of  this  section. 

(2)  Except  as  provided  in  paragraphs 
(a)(8)  and  (e)(5)  of  this  section,  this 
section  does  not  apply  to  the  processing, 
use,  and  handling  of  products 
containing  NflDA  where  initial 
monitoring  indicates  that  the  product  is 
not  capable  of  releasing  MDA  in  excess 
of  the  action  level  under  the  expected 
conditions  of  processing,  use,  and 
handhng  which  will  cause  the  greatest 
possible  release;  and  v/here  no  "dermal 
exposure  to  fvfDA"  can  occur. 

(3)  Except  as  provided  in  paragraph 
(a)(8)  of  this  section,  this  section  does 
not  apply  to  the  processing,  use.  and 
handling  of  products  containing  MDA 
where  objective  data  are  reasonably 
relied  uj>on  which  demonstrate  the 
product  is  not  capable  of  releasing  MDA 
under  the  expected  conditions  of 
processing,  use,  and  handling  which 
will  cause  the  greatest  possible  release; 
and  where  no  '  dermal  exposure  to 
NfDA"  can  occur 

(4)  This  section  does  not  apply  to  the 
storage,  transportation,  distribution  or 
sale  of  KfDA  in  intact  containers  sealed 
in  such  a  manner  as  to  contain  the  MDA 
dusts,  vapors,  or  liquids,  except  for  the 
provisions  of  §  1915.1200  of  this  part 
and  paragraph  (d)  of  this  section 

(5)  This  section  does  not  apply  to  the 
construction  industry-  as  defmed  ;n  29 
CFR  191G. 12(b).  (Exposure  to  MDA  in 
the  construrtion  industry'  is  covered  by 
29  CFR  1926  60). 

(6)  Except  as  provided  in  paragraph 
(a)(8]  of  this  secton,  this  section  does 
not  apply  to  materials  in  any  form 
which  contain  less  than  0.1%  MDA  bv 
weight  or  volume. 

(7)  Except  as  provided  in  paragraph 
(a)(8)  of  this  section,  this  section  does 
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not  apply  to  "finished  articles 
containing  MDA," 

(8)  Where  products  containing  MDA 
are  exempted  under  paragraphs  (a)(2) 
through  (a)(7J  of  this  seaion,  the 
employer  shall  maintain  r9<:ords  of  the 
initial  monitonng  results  or  objective 
data  supporting  that  exemption  and  the 
basis  for  the  employer's  relianre  on  t_he 
data,  as  provided  in  the  recordkeeping 
provision  of  paragraph  (n)  of  this 
section. 

(b)  Definitions  For  the  purpose  of  this 
section,  the  following  definitions  shall 
apply: 

Action  level  means  a  concentration  of 
airborne  MDA  of  5  ppb  as  an  eight  (8)- 
hour  time-v^-eighted  average 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee 

Authorized  person  means  any  person 
specifically  authorized  hy  the  employer 
whose  duties  require  the  person  to  enter 
a  regulated  area,  or  any  person  entering 
such  an  arra  as  a  designated 
representative  of  employees,  for  the 
purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring 
procedures  under  paragraph  (o)  of  this 
section,  or  any  other  person  authorized 
by  the  Act  or  regulations  issued  under 
the  Act. 

Container  means  any  barrel,  bottle 
can,  cylinder,  drum,  reaction  vessel. 
storage  tank,  commercial  packaging  or 
the  like,  but  does  not  include  piping 
systems. 

Dermal  exposure  to  MDA  occurs 
where  employees  are  engaged  in  the 
handling,  application  or  use  of  mixtures 
or  materials  containing  MDA,  with  any 
of  the  following  non-airborne  forms  of 
MDA: 

(i)  Liquid,  powdered,  granular,  or 
flaked  mixtures  containing  MDA  in 
concentrations  greater  tlian  0  1%  by 
weight  or  volume;  and 

(ii)  Materials  other  than  "finished 
articles"  containing  MDA  in 
concentrations  greater  than  0  1%  by 
weight  or  volume. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U  S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Emergency  means  any  occurrence 
such  as,  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  which  results  in 
an  unexpected  and  potentially 
hazardous  release  of  MDA. 

Employee  exposure  means  exposure 
to  MDA  which  would  occur  if  the 
employee  were  not  using  respirators  or 
protective  work  clothing  and 
equipment. 


Finished  article  containing  MDA  is 
defined  as  a  manufactured  item: 

(i)  Which  IS  formied  to  a  specific  shape 
or  design  during  manufacture; 

(ii)  Which  has  end  use  function(8) 
dependent  in  whole  or  part  upon  its 
shape  or  design  during  end  use;  and 
(iii)  Where  applicable,  is  an  item 
which  is  fully  cured  by  virtue  of  having 
been  subjected  to  the  conditions 
(temperature,  time)  necessary  to 
complete  the  dosired  chemical  reaction. 

4  4  Methylenedianiline  or  MDA 
means  the  chemical.  4,4'- 
diaminodiphenylmethane.  Chemical 
AbstracT  Service  Registry  number  101- 
77-9,  in  the  form  of  a  vapor,  liquid,  or 
solid.  The  definition  also  includes  the 
salts  of  NTOA 

Regulated  areas  means  areas  where 
airborne  concentrations  of  MDA  exceed 
or  can  reasonably  be  expected  to  exceed, 
the  permissible  exposure  limits,  or 
where  dermal  exposure  to  MDA  can 
occur 

STEL  means  short  term  exposure  limit 
as  determined  by  any  15  minute  sample 
period. 

(c)  Permissihle  exposure  limits  (PEL). 
Tlie  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  MDA  in  excess  often 
parts  per  billion  (10  ppb)  as  an  8-hour 
time- weighted  average  or  a  STEL  of  100 
ppb 

(d;  fmerg^nry  situations — (1)  Written 
plan  (i)  A  written  plan  for  emergency 
situations  shall  be  developed  for  each 
workplace  where  tiiere  is  a  possibility  of 
an  emergency.  Appropriate  portions  of 
the  plan  shall  be  implemented  in  the 
event  of  an  emergency. 

(ii)  The  plan  shall  specifically  provide 
that  employees  engaged  in  correcting 
emergency  conditions  shall  be  equipped 
With  the  appropriate  personal  protective 
equipment  and  clothing  as  required  in 
paragraphs  (h)  and  (i)  of  this  section 
until  the  emergency  is  abated. 

(iii)  The  plan  shall  specifically 
include  provisions  for  alerting  and 
evacuating  affected  employees  as  well 
as  the  elements  prescribed  in  29  CFR 
1910  38.  "Em.ployee  emergency  plans 
and  fire  prevention  plans  " 

(2)  Alerting  employees.  Where  there  is 
the  possibility  of  employee  exposure  to 
MDA  due  to  an  emergency,  means  shall 
be  developed  to  alert  promptly  those 
employees  who  have  the  potential  to  be 
directly  exposed.  Affected  employees 
not  engaged  m  correcting  emergency 
conditions  shall  be  evacuated 
immediately  m  the  event  that  an 
emergency  ocairs.  Means  shall  also  be 
developed  and  implemented  for  alerting 
other  employees  who  may  be  exposed  as 
a  result  of  tiie  emergency. 


(e)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  employee  exposure 
shall  be  made  from  breaming  zone  air 
samples  that  are  representative  of  each 
employee's  exposure  to  airborne  MDA 
over  an  eight  (8)  hour  period. 
Determination  of  employee  ex]>08ure  to 
the  STEL  shall  be  made  from  breathing 
zone  air  samples  collected  over  a  15 
minute  sampline  period. 

(ii)  Represe  r-it  \  e  employee  exposure 
shall  be  detern   ■  *• :  on  the  oasis  of  one 
or  more  samj  i»'^  rv-  resenting  full  shift 
exposure  for  each  snifl  for  each  Job 
classification  in  each  work  area  where 
exposure  to  Ml  j.a.  -  ,ay  occur. 

(iii)  Where  :;  .-  .-  -  ployer  can 
document  tha;  ex;    sure  levels  are 
equivalent  for  similar  operations  in 
different  work  shifts,  the  employer  shall 
only  be  required  to  determine 
representative  employee  exposure  for 
that  operation  during  one  shift. 

(2)  Initial  monitonng.  Each  employer 
who  has  a  workplace  or  work  operation 
covered  by  this  standard  shall  i>erform 
initial  monitoring  to  determine 
accurately  the  airborne  concentrations 
of  MDA  to  which  employees  may  be 
exposed. 

(3)  Periodic  monitoring  and 
monitoring  frequency,  (i)  If  the 
monitoring  required  by  paragraph  (e)(2) 
of  this  section  reveals  employee 
exposure  at  or  above  the  action  level, 
but  at  or  below  the  PELs,  the  employer 
shall  repeat  such  representative 
monitoring  for  each  such  employee  at 
least  every  six  (6)  months. 

(ii)  If  the  monitoring  required  by 
paragraph  (e)(2)  of  this  section  reveals 
employee  exposure  above  the  PELs,  the 
employer  shall  repeat  such  monitoring 
for  each  such  employee  at  least  every 
three  (3)  months. 

(iii)  The  employer  may  alter  the 
monitoring  schedule  from  every  3 
months  to  every  6  months  for  any 
employee  for  whom  two  consecutive 
measurements  taken  at  least  7  days 
apart  indicate  that  the  employee 
exposure  has  decreased  to  below  the 
TAVA  but  above  the  action  level. 

(4)  Termination  of  monitoring,  (i)  If 
the  initial  monitoring  required  by 
paragraph  (e)(2)  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level,  the  employer  may 
discontinue  the  monitoring  for  that 
employee,  except  as  otherwise  required 
by  paragraph  (e)(5)  of  this  section. 

(li)  If  the  periodic  monitoring  required 
by  paragraph  (e)(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  the 
employer  may  discontinue  the 
monitoring  for  that  employee,  except  as 
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otherwise  required  by  paragraph  {e)(5) 
cf  this  section. 

(5)  Additional  monitoring.  The 
employer  ihall  institute  the  exposure 
monitoring  required  under  pare  graphs 
(e)(2)  and  (e)(3)  of  this  section  v*han 
there  has  been  s  change  in  produrtion 
process,  chemicals  present,  control 
equipment,  personnel,  or  work  pracl:(  es 
which  may  result  in  new  or  additional 
Bxposiires  to  .V<DA.  or  when  the 
employer  has  any  reason  to  ?usf  e*^  a 
change  which  may  result  in  new  or 
additioruiJ  exposures 

(6)  Accumcy-  of  mnnttonng 
Monitonng  shall  be  arcurste,  'c  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  NCDA. 

(7)  Employee  notification  cf 
mcnitonng  results  (i)  The  employer 
shall,  within  15  working  days  a.'ter  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  standard,  notify 
each  employee  of  these  results,  in 
writing,  either  individually  or  by 
posting  of  results  in  an  appropriate 
location  that  is  accessible  to  affected 
employees. 

(ii)  The  wntten  notification  required 
by  paragraph  (e)(7)(i)  of  this  sec'ion 
shall  contain  the  corrective  action  b«ing 
taken  by  the  employer  to  reduce  the 
employee  exposure  to  or  below  the 
PELs.  wherever  the  PELs  are  exceeded 

(8)  Visua]  monitonng.  The  employer 
shall  make  routine  inspections  of 
employee  hands,  face  and  foreerms 
potentially  exposed  to  MDA.  Ohar 
potential  dermal  exposures  reported  by 
the  employee  must  be  referred  to  the 
appropriate  medical  personnel  for 
observation.  If  the  employer  determines 
that  the  employee  has  been  exposed  to 
MDA  the  employer  shall: 

(i)  Determine  the  source  of  exposure. 

(ii)  Implement  protective  measures  to 
correct  the  hazard,  and 

(iii)  Maintain  records  of  the  corre<.tive 
actions  in  accordance  with  paragraph 
(n)  of  this  section. 

(f)  Regulated  areas — (1) 
Establishment — (i)  Airborne  exposures 
The  employer  shall  establish  regulated 
areas  where  airborne  concentrations  of 
MDA  exceed  or  can  reasonably  be 
expected  to  exceed,  the  permissible 
exposure  limits. 

(li)  Dermal  exposures  Where 
omployees  are  sub)ect  to  dermal 
dxposure  to  MDA  the  employer  shail 
establish  those  work  areas  as  regulated 
areas 

(2)  Demarcation  Regulated  areas  .shall 
be  demarcated  from  the  rest  of  'he 
workplace  m  a  manner  that  minimizes 
the  number  of  persons  potentially 
exposed. 


(3)  Access  Access  to  regulated  areas 
shall  be  limited  to  authorised  persons 

(4)  Personal  pmtfctive  equipment  and 
clothing  Each  person  entering  a 
regulated  area  shail  be  supplied  with, 
and  required  to  u.s«i,  the  rippropnate 
personal  protective  clothing  and 
equipment  in  accorri  inr.e  with 
Paragraph"!  (hj  and  (:)  of  this  section, 

(.5)  Prohibited  activities  The  employer 
shall  ensure  that  employees  do  not  eat. 
drink,  smoke,  chew  Uit)»ccn  or  gum  ,  or 
apply  cosmetics  in  r»*gula'ed  arews. 

(gi  Methods  of  compliance — (1) 
Engineering  contrcls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  mair  tain 
employee  exposure  to  MDA  at  or  below 
the  PE1.S  except  to  the  ext«.it  that  the 
employer  can  establish  that  these 
controls  are  not  feasible  or  where  the 
provisions  of  paragraphs  [gj(lj(n)  or 
(h)(l)(il  through  (iv)  of  this  section 
apply. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
PELs,  the  employer  shall  use  them  to 
reduce  employee  exposu.-e  to  the  lowest 
levels  achievable  by  these  controls  and 
shall  supplement  them  by  the  use  of 
respiratory  protective  devices  which 
fiiriiply  with  the  requ.rempnts  of 
paragraph  (h;  of  this  section. 

(2)  Compliance  program,  (i)  The 
employer  shall  astablish  and  implement 
a  written  program  to  reduce  employee 
exposure  to  or  bjelow  the  PELs  by  means 
of  engineenng  and  work  practice 
controls,  as  required  by  paragraph  (g)(1) 
of  this  seflion.  and  by  use  of  respiratory 
prote<:tion  whore  permitted  under  this 
section  The  program  shall  include  a 
y.hedule  for  periodic  maintenance  (e.g., 
'i«ak  detection)  and  shall  include  the 
w-;ften  plan  for  emergency  situations  as 
spwjfied  ;n  paragraph  (dl  of  this 
section 

(ii)  Upon  request  this  wntten  program 
dutUbe  furnished  for  examination  and 
copying  to  the  Assistant  Secretary,  the 
Director,  affw  ted  employees,  and 
d^^signated  employee  representatives. 
The  employer  shall  review  and,  as 
ntKBSsar,'.  update  such  plans  at  least 
once  e'/«rv  12  months  to  make  certain 
they  reflect  the  current  status  of  the 
prooam. 

(3)  Employee  rotation  Employee 
rotation  shall  not  be  permitted  as  a 
means  of  reducing  exposure 

(h)  Respiratory  protection — (1) 
Genera].  The  employer  shall  provide 
respirators,  and  ensure  that  they  are 
used,  where  re<^uir^*d  by  this  section. 
Respirators  shall  be  used  in  the 
following  circumstances: 


(i)  During  the  time  period  necessary  to 
install  or  implement  feasible 
engineering  and  work  practice  controls; 

(ii)  hn  work  operations  for  whi"h  the 
employer  establishes  that  engineering 
and  work  practice  controls  are  not 
feasible; 

(lii)  In  work  situations  where  feesible 
engineerirg  and  work  practice  controls 
are  not  yet  sufficient  to  :^duce  exposure 
to  or  below  the  PEL;  and 

(:v)  !n  emergencies. 

(2)  Respirator  selection  (i)  Where 
respirators  are  r^-quired  or  allowed 
under  this  section,  Uie  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  1,  and  shall  assure 
that  the  employee  uses  the  respirator 
provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those  approved 
by  the  Mine  Safety  and  Health 
Administration  and  the  National 
Institute  for  Occupational  Safety  and 
Health  under  the  provisions  of  30  CFP. 
part  1 1 . 

(iii)  Any  employee  who  cannot  wear 
a  negative  pressure  respirator  shall  be 
given  the  option  of  wearing  a  positive 
pressure  respirator  or  any  supphed-air 
respirator  operated  in  the  continuous 
flow  or  pressure  demand  mode. 

(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 
program  in  accordance  with  §  1910  134 
(b),  (d),  (e),  and  (0  of  this  title. 

(4)  Respirator  use.  (i)  Where  air- 
purifying  respiratora  (cartridge  or 
canister)  are  used,  the  employer  shall 
replace  the  air  purifying  element  as 
needed  to  maintain  the  effectiveness  of 
the  respirator.  The  employer  shail 
ensure  that  each  cartridge  is  dated  at  the 
beginning  of  use. 

(ii)  Employees  who  wear  respirators 
shall  be  allowed  to  leave  the  regulated 
area  to  readjust  the  facepiece  or  to  wash 
their  faces  and  to  wipe  clean  the 
facepiecss  on  their  respiratora  in  order 
to  minimize  potential  skin  irritation 
associated  with  respirator  use. 

Table  i— Respiratory  Protection 
FOR  MDA 


AirtKjrne  Concentra- 

twfi  o»  MDA  Of  Coodi- 
Ijonof  U 

Respiratof  Type 

a.  Less  than  or  equal 

(1)  Ha«-Mash  Res- 

to  10  X  PEL 

piratof  w«h  HEPA' 

Caftridgo* 

b  Less  t^.an  or  equal 

(1)  FuN  tacaptece 

to  50  X  PEL 

Resp«ratOf  wtth 

HEPA'  Cartridge  Of 

Canister* 

c  Lass  than  or  equal 

(1)  Full  fac«p<«ca 

to  1000  X  PEL 

powered  air-purify- 

Ing  respirator  with 

HEPA'  cartridges^ 
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— RESPiRATC  ►-  '   -^  ■-'  './■■  =  : 


A.for-i-i  .■'x:.nC8ntra- 

t'  '■  -x  m:;a  "f  Condi- 

Respirator Type 

tion  01  u 

d.  Greater  man  1000 

(1)  Se«-oontained 

X  PEL  or  unknown 

breathing  appera- 

CfyrZhPTr:'  jn.i. 

■  s  A*  KiHface- 

^dci.  ir  positive 

pressure  rrKjde 

(2)  FuH  facsce^e 

POeitiV«   „-%^S-.r9 

demanc  ^.^ou  '^-j- 

air  resc  "at.--  *.  w 

S.jt:  -a'      56r--,:;i:'-rv- 

.oji  ->:  ■- '  Su;:  :■  v 

e.  Escape  

(1)  Any  ti^     '^   -:  kcb 

air-pum,:  - -es- 

pirator  with  HEPA' 

cartridges;* 

(2)  Any  positive  pies- 

sure  or  continixxis 

tow  set^-conWned 

breattvf  ;  :<  r  ^'a- 

tuewitt  t.ii  :a  o- 

piece  or  hood 

f.  Rrefighttng 

(1)  PjII  facepiece 

seif-cortained 

tjr^eathirg  appara- 

tus in  pDsitive  pres- 

sure demand 

mode 

HotB.     R&spirators    assigr>ed    (or    higher 

n^.-irjf-r'-^r'i,.  cr,r-c-a^''-a'io'^i  '.av  be  used  at 


1         w  .  -,  > 


'«6 


ri-^- 


-    A  ■   fitter 

(HE?*^.  '•^--'-.^  ;■  =  ft'  ^,.i!  .5  '■■■  'o-^-'  •'9. 97 
percent  p-^.rj(,—  ,r;ai  :,;  .-r^i-^o-c'sc-fe'sed 
partides  o'  :  3  -"  , '    -•ce'.-^.  ^  larger 

^       C-r,"'"'!^>'  at.--''       "■'■'''*  0''^ -   ''.       Vn;  ■■■■' 
CartPdM?  5* -ii:  d«   i-5€f!i  ■.»■'■  ;-'v-  y-  v:, '« 
lKju»f!  'or""-  •:•  '^:  'T^'viSJ  '«., j""  ';  " ^-'Cj.  s  jS*-c 

(5}  Respirator  fit  testing,  (i)  The 
employer  shall  perform  and  record  the 
rosults  of  either  qaantitative  or 
qualitative  Ht  tests  at  the  time  of  initial 
fitting  and  at  least  annually  tbareafter 
for  each  employee  wearing  a  negative 
pressxir©  respirator.  The  test  shall  be 
used  to  select  a  respirator  facepiece 
whicJi  provides  the  required  protection 
as  prescribed  in  Table  1. 

fii)  The  employer  shall  follow  the  test 
protocols  outlined  in  Appendix  E  of  this 
standard  for  v/hichever  type  of  fit 
testing  the  employer  chooses. 

(i)  Protective  work  clothing  and 
equipment — (1)  ftonsjon  and  use. 
Where  employees  are  subject  to  dermal 
exposure  to  MDA,  where  liquids 
containing  MDA  CAn  be  splashed  into 
the  eyes,  or  where  airborne 
concentrations  of  MDA  are  in  axcess  of 
the  PEL,  the  employer  shall  provide,  at 
no  cost  to  the  employee,  end  ensure  that 
the  employee  uses,  appropriate 
protective  work  cioLbing  and  t^quipment 
which  prevent  contact  wivr.  ST! A  such 
as,  but  not  limited  to: 


(;]  Aprons,  coveralls  or  other  full- 
body  work  clothing; 

(ii)  Gloves,  head  coverings,  and  foot 
coverings;  and 

(iii)  Face  shields,  chemical  goggles:  or 

(iv)  Other  appropriate  protective 
equipment  which  comply  with 
§1910.133  of  this  title. 

(2)  Removal  and  storage,  (i)  The 
employer  shall  ensure  that,  at  the  end  of 
their  work  shift,  employees  remove 
MDA-contaminated  protective  work 
clothing  and  equipment  that  is  not 
routinely  removed  throughout  the  day 
in  change  rooms  provided  In  accordance 
vrith  the  provisions  established  for 
change  rooms. 

(lil  The  employer  shall  ensure  that, 
diuing  their  work  shift,  employees 
remove  all  other  MDA-contaminatad 
protective  work  clothing  or  equipment 
before  leaving  a  regulated  area. 

(iii)  The  employer  shall  ensure  that  no 
employee  takes  MDA-contaminated 
work  clothing  or  eqmpment  out  of  the 
change  room,  except  those  employees 
authorized  to  do  so  for  the  purpose  of 
laundering,  maintenance,  or  disposal. 

(iv)  MDA-contaminated  work  clothmg 
or  equipment  shall  be  placed  and  stored 
in  closed  containers  which  prevent 
dispersion  of  the  MDA  outside  the 
container. 

(v)  Containers  of  MDA-contaminatbd 
protective  work  clothing  or  equipment 
which  are  to  be  taken  out  of  change 
rooms  or  the  workplace  for  cleaning, 
maintenance,  or  disposal,  shall  bear 
labels  warning  of  the  hazards  of  MDA. 

(3)  Cleaning  and  replacement,  (i)  The 
employer  shaii  provide  the  employee 
with  clean  protective  clothing  and 
equipment.  The  employer  shall  ensure 
that  protet:tive  work  clothing  or 
equipment  required  by  this  paragraph  is 
cleaned,  laundered.  r<»paired,  or 
replaced  at  intervals  appropriate  to 
maintain  its  effectiveness. 

(ii)  The  employer  shall  prohibit  the 
removal  of  MDA  from  protective  work 
clothing  or  equipment  by  blowini;, 
shaking,  or  any  methods  which  allow 
MDA  to  re-enter  the  workplace. 

(iii)  The  employer  shall  ensure  that 
laundering  of  MDA-contaminated 
clolhing  shall  be  done  so  as  to  prevent 
the  release  of  MDA  in  the  workplace. 

(iv)  Any  employer  who  gives  MDA- 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  reqxiirement  to  prevent  the  release 
of  MDA. 

(v)  The  employer  shall  inform  any 
person  who  launders  or  cleans 
protective  clothing  or  equipment 
contaminated  with  MDA  of  the 
potentially  harmful  effects  of  exposure. 


(vijM:.  .'aminbti'  .  -'.aii 

be  transj '  ^ -  j  tn  proper. j  .^l*  !•_  ^. 
sealed,  impermeable  oags  or  containers. 

(j)  Hygiene  facilities  and  practices — 
(1)  Change  rooms. 

(i)  The  employer  shall  provide  clean 
change  rooms  for  employees,  who  must 
wear  protective  clothing,  or  who  must 
use  protective  equipment  because  of 
their  exposure  to  MDA. 

(ii)  Change  rooms  must  be  equipf>ed 
with  separate  storage  for  protective 
clothing  and  equipment  and  for  street 
clothes  which  prevents  MDA 
contamination  of  street  clothes. 

(2)  Showers,  (i)  The  employer  shall 
ensure  that  employees,  who  work  in 
areas  where  there  is  the  potential  for 
exposure  resulting  from  airborne  MDA 
(e.g.,  particulates  or  vapors)  above  the 
action  level,  shower  at  the  end  of  the 
work  shift. 

(A)  Shower  facilitios  required  by  this 
paragraph  shall  comply  with 

§  1910.141(d)(3)  of  this  title. 

(B)  The  employer  shall  ensure  that 
employees  who  are  required  to  shower 

Pursuant  to  the  provisions  contained 
erein  do  not  leave  the  workplace 
wearing  any  protective  clothing  or 
equipment  worn  during  the  work  shift 
(ii)  Where  dermal  exposure  to  MDA 
occurs,  the  employer  shall  ensure  that 
materials  spilled  or  deposited  on  the 
skin  are  removed  as  soon  as  possible  by 
methods  which  do  not  facilitate  the 
dermal  absorption  of  MDA. 

(3)  Lunch  facilities,  (i)  Availability 
and  construction.  (A)  Whenever  food  or 
beverages  are  consumed  at  the  worksite 
end  employees  are  exposed  to  MDA  at 
or  above  the  PEL  or  are  subject  to 
dermal  exposure  to  MDA  the  employer 
shall  provide  readily  accessible  lunch 
areas. 

(B)  Lunch  areas  located  within  the 
workplace  and  in  areas  where  there  ia 
the  potential  for  airborne  exposure  to 
MDA  at  or  above  the  PEL  shall  have  a 
positive  pressure,  temperature 
controlleid.  filtered  air  supply. 

[Q  Lunch  areas  may  not  be  located  in 
areas  within  the  workplace  where  the 
potential  for  dermal  exposure  to  MDA 
exists. 

(ii)  The  employer  shall  ensure  that 
employees  who  have  been  subjected  to 
dermal  expostire  to  MDA  or  who  have 
been  expo«ed  to  MDA  above  the  PEL 
wash  their  hands  and  faces  with  soap 
and  water  prior  to  eating,  drinking, 
smoking,  or  applying  coemetica. 

(iii)  The  employer  shall  ensure  ihat 
employees  exposed  to  MDA  do  not  enter 
lunch  fadUties  with  MDA-contaminated 
protective  work  clothing  or  equipment 

(k)  Communication  of  haztmis  to 
employees — (1)  Signs  and  labels,  (i)  The 
employer  shall  post  and  maintain 
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legible  signs  demarcating  regulated 
areas  and  entrances  or  accessways  to 
regulated  areas  that  bear  the  following 
legend; 

DANGER 

MOA 

MAY  CAUSE  CANCER 

UVER  TOXiN 

AUTHORZED  PERSONNEL  ONLY 

RESPIRATORS  AND  PROTECTIVE  CLCHINtG 

MAY  B€  REQUIRED  TO  BE  WORN  IN  tvhis  APEA 

(ii)  The  employer  shall  ensure  that 
labels  or  other  appropriate  forms  of 
warning  are  providea  for  containers  of 
MDA  witliin  the  workplace.  The  labels 
shall  comply  with  the  requirements  of 
29  CFR  1915,1200(0  and  shall  include 
the  following  legend 

tAJ  For  Pure  MDA 

DANGER 

MOA 

MAY  CAUSE  CANCER 

UVER  TOXIN 

(B)  For  mixtures  containing  NffiA 

DANGER 

MDA 

CONTAINS  MATERIALS  VWHiCm  MAv  CAoSE 

CANCER 

L^^R  TOXIN 

(2)  Material  safety  data  sheets 
(MSDS).  (i)  Employers  shall  obtain  or 
develop,  and  shall  provide  acce,ss  to 
their  employees,  to  a  material  safety 
data  sheet  (MSDS)  for  MDA.  In  meeting 
this  obligation,  employers  shall  make 
appropriate  use  of  the  information 
found  in  Appendices  A  and  B 

(ii)  Employers  who  are  manufacturers 
or  importers  shall: 

(A)  Comply  with  paragraph  (lc)(l)(ii) 
of  this  section  appropriate,  and 

(B)  Comply  witi  the  requirement  in 
OSHA's  Hazard  Communication 
standard,  29  CFR  1915  1200.  that  they 
dehver  to  downstream  employers  an 
MSDS  for  MDA, 

(3)  Information  and  training  [i]  The 
employer  shall  provide  employees  with 
information  and  training  on  MDA,  in 
accordance  with  29  CFR  1915.1200(h), 
at  the  time  of  initial  assignment  and  at 
least  annually  thereafter, 

(ii)  In  addition  to  the  information 
required  under  29  CFR  1915  1200.  the 
employer  shall: 

(A)  ^vide  an  explanation  cf  the 
contents  of  this  section,  including 
appendices  A  and  B,  and  indicate  to 
employees  where  a  copy  of  the  standard 
is  available: 

(B)  Describe  the  medical  surveillance 
program  required  under  paragraph  imi 
of  this  section,  and  explain  the 
information  contained  in  Appendix  C, 
and 

(C)  Describe  the  medical  removal 
provision  required  under  paragraph  (m) 
of  this  section. 


(4)  Access  to  training  materials,  (i) 
The  emplcver  shall  make  readily 
available  to  ail  affected  employees, 
without  cost,  all  written  materials 
relating  to  the  employee  training 
program,  including  a  copy  of  this 
regulation. 

(ill  The  employer  shall  provide  to  the 
Assistant  Secretary  and  the  Director, 
upon  request,  all  information  and 
training  materials  relating  to  the 
employee  information  and  training 
program, 

Vi]  Housekeeping.  (1)  All  surfaces 
shall  be  maintained  as  fr(>e  as 
practicable  of  visible  accumulations  of 
MDA. 

(2)  The  employer  shall  institute  a 
program  for  detecting  NfDA  leaks,  spills. 
and  discharges,  including  regular  visual 
inspections  of  operations  involving 
liquid  or  solid  MDA. 

(3)  All  leaks  shall  be  repaired  and 
liquid  or  dust  spills  cleaned  up 
promptly. 

(4)  Surfaces  contaminated  with  MDA 
may  not  be  cleaned  by  the  use  of 
compressed  air. 

(5)  Shoveling,  dry  sweeping,  and 
other  methods  of  dr;,-  clean-up  of  MD.\ 
may  be  used  where  HEPA-fiitered 
vacuuming  and.'or  wet  cleaning  are  not 
feasible  or  practical. 

(6)  Waste,  scrap,  debris,  bags, 
containers,  equipment,  and  clothing 
contaminated  with  MDA  shall  be 
collected  and  disposed  of  in  a  manner 
to  prevent  the  re-entry  of  MDA  into  the 
workplace. 

(m)  Medico]  surveillance — ( 1 ) 
General,  (i)  The  employer  shall  make 
available  a  medical  sur\eiliance 
program  for  employees  exposed  to 
MDA: 

(A)  Employees  exposed  at  or  above 
the  action  level  for  30  or  more  days  per 
year; 

(B)  Employees  who  are  subject  to 
dermal  exposure  to  MDA  for  15  or  more 
days  per  year; 

iC)  Employees  who  have  been 
e.xposed  in  an  emergency'  situation; 

(D)  Employees  whom  the  employer, 
based  on  results  from  compliance  with 
paragraph  {ei(8),  has  reason  to  believe 
are  being  dermally  exposed;  and 

(E)  Employees  who  show  signs  or 
symptoms  of  MDA  exposure,  (ii)  The 
em,plover  shall  ensure  that  all  medical 
examinations  and  prrjcedures  are 
performed  by.  or  under  the  supervision 
of,  9  licensed  physician,  at  a  reasonable 
time  and  place,  and  provided  without 
cost  to  the  employee 

(2)  Initial  examinations,  [i]  Within 
150  days  of  the  effective  date  of  this 
standard,  or  before  the  time  of  initial 
assignment,  the  employer  shall  provide 
each  employee  covered  by  paragraph 


(m)(l)(i)  with  a  medical  examination 
including  the  following  elements: 

(A)  A  detailed  history  which  includes: 
(J)  Past  work  exposure  to  MDA  or  any 

other  toxic  substances: 
[2]  A  history  of  drugs,  alcohol. 

tobacco,  and  medication  routinely  taken 

(duration  and  quantity);  and 
[3]  A  history  of  dermatitis,  chemical 

skin  sensitization,  or  previous  hepatic 

disease. 

(B)  A  physical  examination  which 
includes  all  routine  physical 
examination  parameters,  skin 
examination,  and  signs  of  liver  disease. 

(C)  Laboratory  tests  including: 

(1)  Liver  function  tests  and 

(2)  Urinalysis. 

(D)  Additional  tests  as  necessary  in 
the  opinion  of  the  physician. 

(li)  No  initial  medical  examination  is 
required  if  adequate  records  show  that 
the  employee  has  been  examined  in 
accordance  with  the  requirements  of 
this  section  within  the  previous  six 
months  prior  to  the  effective  date  of  this 
standard  or  prior  to  the  date  of  initial 
assignment. 

(3)  Periodic  examinations,  (i)  The 
employer  shall  provide  each  employee 
covered  by  this  section  with  a  medical 
examination  at  least  annually  following 
the  initial  examination.  These  periodic 
examinations  shall  include  at  least  the 
following  elements: 

(A)  A  brief  history  regarding  any  new 
exposure  to  potential  liver  toxins, 
changes  in  drug,  tobacco,  and  alcohol 
intake,  and  the  appearance  of  physical 
signs  relating  to  the  hver,  and  the  skin; 

(B)  The  appropriate  tests  and 
examinations  including  liver  function 
tests  and  skin  examinations;  and 

(C)  Appropriate  additional  tests  or 
examinations  as  deemed  necessary  by 
the  physician. 

(ii)  if  in  the  physicians'  opinion  the 
results  of  liver  function  tests  indicate  an 
abnormality,  the  employee  shall  be 
removed  from  further  MDA  exposure  in 
accordance  with  paragraph  (m)(9)  of  this 
section.  Ref)eat  liver  function  tests  shall 
be  conducted  on  advice  of  the 
physician. 

(4)  Emergency  examinations.  If  the 
employer  determines  that  the  employee 
has  been  exposed  to  a  potentially 
hazardous  amount  of  MDA  in  an 
emergency  situation  as  addressed  in 
paragraph  (d)  of  this  section,  the 
employer  shall  provide  medical 
examinations  in  accordance  with 
paragraphs  (m)(3)  (i)  and  (ii)  of  this 
section.  If  the  results  of  liver  function 
testing  indicate  an  abnormality,  the 
employee  shall  be  removed  in 
accordance  with  paragraph  (ra)(9)  of  this 
section.  Repeat  liver  function  tests  shall 
be  conducted  on  the  advice  of  the 
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physif.i :.n  If  the  results  of  the  tests  are 
n Tral  tests  must  be  repeated  two  to 
three  wetiks  from  the  initial  testing.  If 
the  results  of  the  second  set  of  tests  are 
normal  and  on  the  advice  of  the 
physician,  no  additional  testing  is 
required. 

(5)  Additional  examinations.  Where 
the  employee  develops  signs  and 
symptoms  associated  with  exposure  to 
KIDA,  the  employer  shall  provide  the 
employee  with  an  additional  medical 
examination  including  a  liver  function 
test.  Repeat  liver  function  tests  shall  be 
conducted  on  the  advice  of  the 
physician.  If  the  results  of  the  tests  are 
normal,  tests  must  be  repeated  two  to 
three  weeks  from  the  initial  testing.  If 
the  results  of  the  second  set  of  tests  are 
normal  and,  on  the  advice  of  the 
physician,  no  additioixal  testing  is 
required. 

(6)  Multiple  physician  review 
mechanism,  (i)  If  the  employer  selects 
the  initial  physician  who  conducts  any 
medical  examination  or  consultation 
provided  to  an  employee  under  this 
section,  and  the  employee  has  signs  or 
symptoms  of  occupational  exposure  to 
MDA  (which  could  include  an  abnormal 
liver  function  test),  and  the  employee 
disagrees  with  the  opinion  of  the 
examining  physician,  and  this  opinion 
could  affect  the  employee's  job  status, 
the  employee  may  designate  an 
appropriate,  mutually  acceptable  second 
phvsician: 

(a)  To  review  any  findings, 
determinations,  or  recommendations  of 
the  initial  physician;  and 

(B)  To  conduct  such  examinations, 
consultations,  and  laboratory  tests  as  the 
second  physician  deems  necessary  to 
facilitate  this  review. 

(ii)  The  employer  shall  promptly 
notify  an  employee  of  the  right  to  seek 
a  second  medical  opinion  after  each 
occasion  that  an  initial  physician 
conducts  a  medical  examination  or 
consultation  pursuant  to  this  section. 
The  employer  may  condition  its 
participation  in,  and  payment  for,  the 
multiple  physician  review  mechanism 
•jpon  the  employee  doing  the  following 
within  fifteen  (15)  days  after  receipt  of 
the  foregoing  notification,  or  receipt  of 
the  initial  physician's  written  opinion, 
whichever  is  later: 

(A)  The  employee  informing  the 
employer  that  he  or  she  intends  to  seek 
a  second  medical  opinion,  and 

(B)  The  employee  initiating  steps  to 
make  an  appointment  with  a  second 
physician. 

(xii)  If  the  findings,  determinations,  or 
recommendations  of  ihe  second 
physician  differ  from  those  of  the  initial 
physician,  then  the  employer  and  the 
•employee  shall  assure  that  efforts  are 


made  for  the  two  physicians  to  resolve 
any  disagreement. 

(iv)  If  tne  two  physicians  have  been 
unable  to  resolve  quickly  their 
disagreement,  then  the  employer  and 
the  employee  through  their  respective 
physicians  shall  designate  a  third 
physician; 

(a)  To  review  any  findings, 
determinations,  or  recommendations  of 
the  prior  physicians;  and 

(B)  To  conduct  such  examinations, 
consultations,  laboratory  tests,  and 
d'ST'.ssions  with  the  prior  physicians  as 
the  third  physician  deems  necessary  to 
resolve  the  disagreement  of  the  prior 
physicians. 

(v)  The  employer  shall  act  consistent 
with  the  findings,  determinations,  and 
recommendations  of  the  third 
physician,  unless  the  employer  and  the 
employee  reach  an  agreement  which  is 
otherwise  consistent  with  the 
recommendations  of  at  least  one  of  the 
three  physicians. 

(7)  Information  provided  to  the 
examining  and  consulting  physicians. 
(i)  The  employer  shall  provide  the 
following  infonnation  to  the  examining 
physician: 

(A)  A  copy  of  this  regulation  and  its 
appendices; 

(B)  a  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  potential  exposure  to  MDA; 

(C)  The  employee's  current  actual  or 
representative  MDA  exposure  level; 

(D)  A  description  of  any  personal 
protective  equipment  used  or  to  be 
used;  and 

(E)  Infonnation  fi-om  previous 
employment-related  medical 
examinations  of  the  affected  emoloyee. 

(ii)  The  employer  shall  provide  the 
foregoing  information  to  a  second 
physician  under  this  section  upon 
request  either  by  the  second  physician, 
or  by  the  employee. 

[s)  Physician's  written  opinion,  (i)  For 
each  examination  under  this  section,  the 
employer  shall  obtain,  and  provide  the 
employee  with  a  copy  of.  the  examining 
physician's  written  opinion  within  15 
days  of  its  receipt.  The  written  opinion 
shall  include  the  following: 

(A)  The  occupationally  pertinent 
results  of  the  medical  examination  and 
tests; 

(B)  The  physician's  opinion 
concerning  whether  the  employee  has 
any  defected  medical  conditions  which 
would  place  the  employee  at  increased 
risk  of  material  impairment  of  health 
from  exposure  to  MDA; 

(C)  The  physician's  recommended 
limitations  upon  the  employee's 
exposure  to  MDA  or  upon  the 
employee's  use  of  protective  clothing  or 
equipment  and  respirators;  and 


(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  bom 
MDA  exposure  which  require  further 
explanation  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  repeal  specific 
findings  or  diagnoses  ur.related  to 
occupational  exposures. 

(9)  Medical  removal — (i)  Temporary 
medical  removal  of  an  employee.  (A) 
Temporary  removal  resulting  from 
occupational  exposure.  The  employee 
shall  be  removed  from  work 
environments  in  which  exposure  to 
MDA  is  at  or  above  the  action  level  or 
where  dermal  exposure  to  MDA  may 
occur,  following  an  initial  examination 
(paragraph  (m)(2)  of  this  section), 
periodic  examinations  (paragraph  (m)(3) 
of  this  section),  an  emergency  situation 
(paragraph  (m)(4)  of  this  section),  or  an 
additional  examination 
(paragraph(m)(5)  of  this  section]  in  the 
following  circumstances: 

( 1  ]  When  the  employee  exhibits  signs 
and/or  symptoms  indicative  of  acute 
exposure  to  MDA;  or 

[2)  When  the  examining  physician 
determines  that  an  employee's  abnormal 
liver  function  te^ts  are  not  assodaled 
with  MDA  e.xposure  but  that  the 
abnormalities  may  be  exacerbated  as  a 
result  of  occupational  exposure  to  MDA- 

(B)  Temporary  removal  due  to  a  final 
medical  determination. 

(1)  The  employer  shall  remove  an 
employee  from  work  environments  in 
which  exposure  to  MDA  is  at  or  above 
the  action  level  or  where  dermal 
exposure  to  MDA  may  occur,  on  each 
occasion  that  there  is  a  final  medical 
determination  or  opinion  that  the 
employee  has  a  detected  medical 
condition  which  places  the  employee  at 
increased  risk  of  material  impairment  to 
health  from  exposure  to  NfflA. 

(2)  For  the  purposes  of  this  section, 
the  phrase  "final  medical 
determination  "  shall  mean  the  outcome 
of  the  physician  review  mechanism 
used  pursuant  to  the  medical 
surveillance  provisions  of  this  section. 

(J)  Where  a  final  medical 
determination  results  in  any 
recommended  special  protective 
measures  for  an  employee,  or 
limitations  on  an  employee's  exposure 
to  MDA,  the  employer  shall  implement 
and  act  consistent  with  the 
recommendation. 

(ii)  Return  of  the  employee  to  former 
job  status.  (A)  The  employer  shall  return 
an  employee  to  his  or  her  former  job 
status: 

(;)  When  the  employee  no  longer 
shows  signs  or  symptoms  of  exposure  to 
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MDA.  or  upon  the  advice  of  the 
physician. 

[2]  When  a  subsequent  final  medical 
determination  results  in  a  medical 
finding,  determination,  or  opinion  'ha! 
the  employee  no  longer  has  a  detected 
medical  condition  which  places  the 
employee  at  increased  risic  of  material 
impairment  to  health  from  exposure  to 
MDA. 

(B)  For  the  purposes  of  this  section, 
the  requirement  mat  an  employer  return 
an  employee  to  his  or  her  former  job 
status  is  not  intended  to  expand  upon 
or  restrict  any  rights  an  employee  has  or 
would  have  had.  absent  temporary 
medical  removal,  to  a  specific  job 
classification  or  position  under  the 
terms  of  a  collective  bargaining 
agreement. 

(iii)  Removal  of  ether  employee 
special  protective  measure  or 
limitations  The  employer  shall  remove 
any  limitations  placed  on  an  employee, 
or  end  any  special  protective  measures 
provided  to  an  employee,  pursuant  to  a 
final  medical  determination,  when  a 
subsequent  final  medical  determination 
indicates  that  the  limitations  or  special 
protective  measures  are  no  longer 
necessary 

(iv)  Employer  options  pending  a  final 
medical  determination  Where  the 
physician  review  mechanism  used 
pursuant  to  the  medical  surveillance 
provisions  of  this  sectior.,  has  not  yet 
resulted  in  a  final  medical 
determination  with  respect  to  an 
employee,  the  employer  shall  act  as 
follows: 

(A)  Removal.  The  employer  may 
remove  the  employee  from  e.xposure  to 
MDA,  provide  special  protective 
measures  to  the  employee  or  place 
limitations  upon  the  em.plovt^e, 
consistent  with  the  medical  findings, 
determinations,  or  recommendations  of 
any  of  the  physicians  who  have 
reviewed  the  employee's  health  status. 

(B)  Return.  The  employer  may  return 
the  employee  to  his  or  her  former  job 
status,  and  end  any  special  protective 
measures  provided  to  the  employee. 
consistent  with  the  medical  findings, 
determinations,  or  recommendations  of 
any  of  the  physicians  who  have 
reviewed  the  employee's  health  status, 
with  two  exceptions. 

(J)  If  the  initial  removal,  special 
protection,  or  hmitation  of  the  employee 
resulted  from  a  final  medical 
determination  which  differed  fi-om  the 
findings,  determinations,  or 
recommendations  of  the  initial 
physician;  or 

[2]  If  the  employee  has  been  on 
removal  status  for  the  preceding  six 
months  as  a  result  of  exposure  to  MD.^, 


then  the  employer  shall  await  a  final 
medical  determination 

(v)  Medical  removal  protection 
benefits — (A)  Provisions  of  medical 
removal  protection  benefits.  The 
employer  shall  provide  to  an  employee 
up  to  SIX  (6j  months  of  medical  rem.oval 
protection  benefits  on  each  ocxasion 
that  an  employee  is  removed  from 
exposure  to  MDA  or  otherwise  limited 
pursuant  to  this  section. 

(B)  Definition  of  medical  rf'moval 
protection  benefits.  For  the  purposes  of 
this  section,  the  requirement  that  an 
employer  provide  medical  removal 
protection  benefits  means  tliat  the 
employer  shall  maintain  the  earnings, 
seniority,  and  other  employment  nghts 
and  benefits  of  an  employee  as  though 
the  employee  had  not  been  removed 
from  normal  exposure  to  MDA  or 
otherwise  limited. 

(C)  Follow-up  medical  surveillance 
during  the  period  of  employee  removal 
or  limitations.  Diiring  the  period  of  time 
that  an  employee  is  removed  from 
normal  exposure  to  MDA  or  otherwise 
limited,  the  employer  may  condition  the 
provision  of  medical  removal  protection 
benefits  upon  the  employees 
participation  in  follow-up  medical 
surveillance  made  available  pursuant  to 
this  section. 

(D)  Workers'  compensation  claim. ^  If 
a  removed  employee  files  a  claim  for 
workers'  compensation  payments  for  a 
MDA-related  disabiUty.  then  the 
employer  shall  continue  to  provide 
medical  removal  protection  benefits 
pending  disposition  of  the  claim  To  the 
extent  that  an  award  is  made  to  the 
employee  for  earnings  lost  during  the 
period  of  removal,  the  employer's 
medical  removal  protection  obligation 
shall  be  reduced  by  such  amount.  The 
employer  shall  receive  no  credit  for 
workers'  compensation  payments 
received  by  the  employee  for  treatment- 
related  expenses. 

(E)  Other  credits.  The  employer's 
obligation  to  provide  medical  rem.oval 
protection  benefits  to  a  removed 
employee  shall  be  reduced  to  the  extent 
that  the  employee  receives 
compensation  for  earnings  lost  during 
the  period  of  removal  either  from  a 
publicly  or  employer-funded 
compensation  program.,  or  receives 
income  from  non-MDA-related 
employment  with  any  employer  made 
possible  by  virtue  of  the  employee's 
removal. 

(F)  Employees  who  do  not  recover 
within  the  6  months  of  removal  The 
employer  shall  take  the  following 
measures  with  respect  to  any  employee 
removed  from  exposure  to  MDA: 

( !  i  The  employer  shall  make  available 
to  the  employee  a  medical  eommation 


pursuant  to  this  section  to  obtain  a  final 
medical  determination  with  respect  to 
the  employee; 

(2)  The  employer  shall  assure  that  the 
final  medical  determination  obtained 
indicates  whether  or  not  the  employee 
may  be  returned  to  his  or  her  former  job 
status,  and,  if  not.  what  steps  should 
bel  taken  to  protect  the  employee's 
health; 

(J)  Where  the  final  medical 
determination  has  not  yet  been 
obtained,  or,  once  obtained  indiciates 
that  the  employee  may  not  yet  be 
returned  to  his  or  her  former  job  status. 
the  employer  shall  continue  to  provide 
medical  removal  protection  benefits  to 
the  employee  until  either  the  employee 
is  returned  to  former  job  status,  or  a 
final  m.edical  determination  is  m.ade 
that  the  employee  is  incap?ble  of  ever 
safely  returning  to  his  or  her  former  job 
status:  and 

[4]  Where  the  employer  acts  pursuaiit 
to  a  final  medical  determination  which 
permits  the  return  of  the  employee  to 
his  or  her  .'ormer  job  status,  despite 
what  would  otherwise  be  an  abnormal 
liver  function  test,  later  questions 
concerning  removing  the  employee 
a^ain  shall  be  decided  by  a  final 
medical  determination.  'The  employer 
need  not  automatically  remove  such  an 
employee  pursuant  to  the  MDA  removal 
criteria  provided  by  this  section 

(vi  1  Voluntary  removal  or  restriction 
of  an  employee.  Where  an  employer, 
although  not  required  by  this  section  to 
do  so.  removes  an  employee  from 
exposure  to  MDA  or  otherwise  places 
limitations  on  an  employee  due  to  the 
effects  of  MDA  exposure  on  the 
employee's  medical  condition,  the 
employer  shall  provide  medical  rem.oval 
protection  benefits  to  the  employee 
equal  to  that  required  by  paragraph 
(m)(9)(v)  of  this  section. 

(n)  Recordkeeping — (1)  Monitoring 
data  for  exempted  employers,  (i)  Where 
as  a  result  of  the  initial  monitoring  the 
processing,  use,  or  handling  of  products 
m,ade  from  or  containing  MDA  are 
exempted  from  other  requirements  of 
this  section  under  paragraph  (a)  (2)  of 
this  section,  the  employer  shall 
establish  and  maintain  an  accurate 
record  of  monitoring  relied  on  in 
support  of  the  exemption, 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  product  qualifying  for 
exemption, 

(B)  The  source  of  the  monitoring  data 
(eg,  was  monitoring  performed  by  the 
employer  or  a  private  contractor); 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  MDA; 
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[D]  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption  (e.g.,  are  the  monitonng  data 
representative  of  the  conditions  at  the 
affected  facility);  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  proc:essing,  or 
employee  exposures  covered  by  the.' 
exemption. 

(iiif  The  employer  shail  maintain  this 
record  for  the  duration  of  the  empioyer  s 
reliance  upon  such  objective  data 

(2)  Objective  data  for  exempted 
employers,  (i)  Where  the  processing. 
use,  or  handling  of  products  made  frurn 
or  containing  MDA  are  exempted  from 
other  requirements  of  this  section  under 
paragraph  (a)  of  this  section,  the 
employer  shall  e.<;tablish  and  maintain 
an  accurate  record  of  objective  data 
relied  upon  in  support  of  the 
exemption, 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  product  qualifying  fcr 
exemption; 

(B)  The  source  of  the  objective  data, 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  MDA; 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption;  ana 

(E)  Olhe"-  data  reUnai  t  to  the 
operations,  malena.'s.  rrocessmg,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  wmployer  shall  maintain  this 
record  for  the  duration  of  the  emplover's 
reliance  upon  such  obiective  ddta. 

(3)  Exposure  measuremerAs.  (ij  The 
employer  shall  establish  and  maintain 
an  accurate  record  of  all  measurements 
required  by  paragraph  [<»)  of  this  section, 
in  accordance  with  §  1915.1120  of  this 
part. 

(ii)  This  record  shall  mclude; 

(A)  The  dates,  number,  duration,  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the  procedure 
used  to  determine  representntive 
emplovee  exposures, 

(B)  Identification  of  the  sampling  and 
analytical  mettiods  used; 

(C)  A  descnpiion  of  the  type  of 
respiratory  protective  devices  worn,  if 
any;  and 

(D)  The  name,  social  security  number, 
job  cla.ssi'~.cation  and  exposure  levels  of 
the  employee  monitored  and  all  other 
employees  whose  exposure  the 
measuremdnt  is  intended  to  represent. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  30  years,  in 
accordance  with  §  1915  1120  of  this 
part. 

(4)  Medical  surveillance  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 


subject  to  medical  surveillance  required 
by  paragraph  (m)  of  this  section,  m 
accordance  with  §  191 5  1120  ij  ^h]s 
part, 
(li)  This  record  shall  include 

(A)  The  name,  social  security  number 
and  descr.f.ition  of  the  duties  of  the 
employee, 

(B)  the  employer's  ropy  of  !he 
physician  s  written  opinion  on  the 
initial,  periodic,  and  erv  special 
examinations,  including  results  of 
medical  excmination  end  ail  tests, 
opinions,  and  rwiomrrji^ndations 

(C)  Results  of  any  airriome  exposure 
monitoring  done  for  that  employee  and 
the  representative  exposure  levels 
supplied  to  the  physician,  and 

(D)  Any  employee  medical  complaints 
related  to  exposure  to  MDA; 

iiii)  The  employer  shall  keep,  or 
assure  that  the  examining  physician 
kneps,  tlie  following  medical  records: 

(A)  A  copy  of  this  standard  and  its 
appendices,  except  that  the  employer 
may  keep  one  copy  of  the  standard  and 
lis  a p pendicles  for  all  employees 
provided  the  employer  references  the 
standard  and  its  appendices  in  the 
rnodical  surveillance  record  of  each 
employee; 

(B)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
any  paragraphs  in  the  regulatory  text; 

(Cj  A  description  of  the  laboratory 
procedures  and  a  copy  of  any  standards 
or  guidelines  used  to  interpret  the  test 
results  or  references  to  the  information; 

(D?  A  copy  of  the  employee's  medical 
a.'d  work  history  related  to  exposure  to 
MDA;  and 

(iv)  The  employer  shall  maintain  this 
record  for  at  least  the  duration  of 
employment  plus  30  years,  in 
81  cordance  with  29  CFR  1915.1120  of 
thiS  part. 

(5)  Medical  removals,  (i)  The 
employer  shall  estabUsh  and  maintain 
an  accurate  record  for  each  employee 
removed  from  current  exposure  to  MDA 
pursuant  to  paragraph  (m)  of  this 
section. 

(ii)  Each  rw  ord  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  The  date  of  each  occasion  that  the 
emplovee  was  rf.;moved  from  current 
exposure  to  ,V1DA  as  vvell  as  thf 
corresponding  date  an  which  tiie 
fimployee  was  returned  to  his  or  her 
former  job  status. 

(C)  A  bnef  explanatio.n  of  how  each 
removal  was  or  is  being  accomplished; 
and 

(D)  A  statement  with  respect  to  each 
removal  indicating  the  reason  fur  'he 
removal. 

(iii)  The  employer  shall  maintain  each 
medical  removal  record  fnr  at  least  the 


duration  of  an  employee's  employment 
plus  30  years. 

(6)  Availability,  (i)  The  employer  shall 
assiire  that  records  required  to  be 
maintained  by  this  section  shall  be 
made  available,  upon  request,  to  the 
Assistant  Secretary  and  the  Director  for 
examination  snl  copying. 

(ii)  Emplrvw  exposure  monitoring 

records  req u;  :•'  i  t  v  this  section  shall  be 

provided  u ,    :  n*<  i  .  *-  ^  •  for  examination 


and  copying  tc 


yees,  employee 


representatives,  and  the  Assistant 
Secretary  in  accordance  with  29  ct'k 
1915.1120  (aHe)  and  (g)-(i). 

(iii)  Employee  medical  records 
required  by  this  section  shall  be 
provided  upon  request  for  examination 
and  copying,  to  the  subject  employee,  to 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  end  to 
the  Assistant  Secretary  in  accordance 
with  §  1915.1120  of  this  part. 

(7)  Transfer  of  records.  (i)The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR 
1915.1120(h). 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  90  days  prior  to  disposal,  and 
transmit  the  records  to  the  Director  if  so 
requested  by  the  Director  within  that 
period. 

(o)  Observation  of  monitoring.  (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees,  or 
their  designated  representatives,  an 
opportunity  to  observe  the  measuring  or 
monitoring  of  employee  exposure  to 
MDA  conducted  pursuant  to  paragraph 
(e)  of  this  section. 

(2)  Observation  procedures.  When 
observation  of  the  measuring  or 
monitoring  of  employee  exposure  to 
MDA  requires  entry  into  areas  where  the 
use  of  protective  clothing  and 
equipment  or  respirators  is  required,  the 
employer  shall  provide  the  observer 
with  personal  protective  clothing  and 
equipment  or  respirators  required  to  be 
worn  by  employees  working  in  the  area, 
assure  the  use  of  such  clothing  and 
equipment  or  respirators,  and  require 
the  observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(p)  Effective  date.  This  standard  shall 
become  effective  September  9, 19S2. 

(q)  Appendices.  Tne  information 
contained  in  Apper  i    >••<  A  PC  and  D 
to  this  section  is  nut  i:  lei  aec  by  itself, 
to  create  any  additional  obligations  not 
otherwise  imposed  by  this  standard  nor 
detract  from  any  existing  obUgation,  The 
protocols  for  respiratory  fit  testing  in 
Appendix  E  are  mandatory. 
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(r)  Startup  dates  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(1)  Initial  monitoring  under  paragraph 
(e)  (2)  of  this  section  shall  be  compieted 
as  soon  as  possible  but  no  later  than 
December  8.  1992 

(2)  Medical  examinations  under 
paragraph  (m)  of  this  section  $ha!l  be 
completed  as  socn  as  possible  but  no 
later  than  February  8,  1993 

(3)  Emergency  plans  required  bv 
paragraph  (d)  of  this  section  shall  b« 
provided  and  available  for  inspection 
and  copying  as  soon  as  possible  but  no 
later  than  January  7,  1993 

(4j  Initial  training  and  education  shall 
be  completed  as  soon  as  possible  but  no 
later  than  January  7,  1993 

(5)  Hygiene  and  lunchroom  facilities 
under  paragraph  fj)  shall  be  in  operation 
as  soon  as  possible  but  no  \v.m  tt'.an 
September  9,  1993 

(6)  Respiratory  protection  required  by 
paragraph  (h]  of  this  section  shall  be 
provided  as  soon  as  possible  but  no  later 
Lhan  January  7,  1993 

(7)  Written  compliance  pl-ins  required 
by  paragraph  [gj  [2]  of  this  section  shall 
be  completed  and  available  for 
mspec-tion  and  ccpyir.g  as  soon  as 
possible  but  no  later  lhan  January  7, 
1993 

(8)  The  pGrr:;..,sible  exposure  limits  in 
paragraph  {cj  of  this  section  shall 
become  effective  laruary  7,  1993. 

(9)  Engineering  controis  needed  to 
achieve  the  PELs  must  he  in  place 
September  9.  1993, 

(10)  Personal  protective  clothing 
required  by  partigraph  (i)  of  this  section 
shall  be  available  January  7,  1993. 
(.^pp^oved  Dv  the  Office  gi  .Ma.nagement  and 
Budget  undar  cnzizru  niJiiMr  1213-01841 

App«fyllx  A  to  1 191 5. 105O— Substance  Dati 
Sheet  fof  4-4  -Mcthytenediani'ln* 

/.  Subitance  Identification 

A.  Substance  .Me'hylenedianuine  (MDA) 

B.  Permissible  exposure 

1  Airborne  Ten  parts  per  billion  parts  of 
air  (10  ppb),  time-weighted  average  [TWA) 
for  an  8-hour  worltday  and  an  action  level  of 
five  parts  per  billion  pans  af  airl's  ppb). 

2  Dermal  Eye  contact  and  skin  contact 
with  MDA  are  not  permitted.      I 

C  Appearance  and  odor  White  to  tan 
solid;  amine  odcr  | 

11  Hmlth  Hazard  Data 

A,  Wayi  in  which  MDA  afifxts  your  health. 
MDA  can  i/fect  your  health  if  you  inhale  it. 
or  if  it  coma*  in  contact  with  your  skin  or 
eyes.  MDA  is  also  hannfjl  if  you  happen  to 
swallow  it.  Do  not  get  MDA  in  eyes,  un  skin, 
or  on  clothing. 

B  Effects  of  overexposure  V  Sh'?n-term 
facutej  overexposure  Overaxposure  to  MDA 
may  produce  fever,  chills,  loss  of  appetite. 
vomiang,  jaundica.  Contact  may  irr.ratB  skin. 


evBs  and  mucous  membranes.  Sensitization 
may  (x;cur, 

2.  Long-term  ichronic!  exposure  Repeated 
or  prolonged  exposure  to  MDA,  e-en  a! 
relatively  low  concentrations,  mav  cause 
cancer.  In  addition,  damage  to  the  liver, 
kidneys,  blood,  and  spleen  may  occur  with 
long  term  exposure. 

3.  Reporting  signs  and  symptoms:  You 
should  inform  vour  omploy^r  if  you  develop 
any  signs  or  s)'mpt')ms  which  you  susp«rt 
are  caused  by  exposure  to  MDA  includmg 
yellow  staining  of  the  skin, 

m.  Protective  Qothing  and  Equipment 

A.  Respirators.  Respirators  are  required  for 
those  operations  in  which  engineering 
controls  or  work  practice  controls  are  not 
adequate  or  feasible  to  reduce  exp<;<;ur'J  to  the 
jsennissible  limit.  If  respirators  are  worn. 
th«y  must  have  the  joint  Mine  Safer)*  and 
Health  Administration  and  National  ir.5t;tute 
for  Occupational  Safety  and  Health  (NIOSH) 
seal  of  approval,  and  cartridges  or  canisters 
must  be  replaced  as  necessary  to  maintain 
the  effectiveness  of  the  respirator.  If  you 
experience  difficulty  breathing  while  wearing 
a  respirator,  you  may  request  a  positive 
pressure  respirator  from  your  employer.  You 
must  be  thoroughly  trained  to  use  the 
assigned  respirator,  and  the  training  will  be 
provided  by  your  employer. 

MDA  does  not  have  a  detectable  odor 
except  at  levels  well  above  the  permissible 
exposure  limits.  Do  not  depend  on  odor  to 
warn  you  when  a  respirator  canister  is 
exhausted.  If  you  can  smell  MDA  while 
wearing  a  respirator,  proceed  immediately  to 
6e»h  air.  If  you  experience  difficulty 
breathing  while  wearing  a  respirator,  tell 
your  employer. 

B.  Protective  clothing.  You  may  be  required 
to  wear  coveralls,  aprons,  gloves,  face 
shields,  or  other  appropriate  protective 
clothing  to  prevent  skin  contact  with  MDA 
Where  protective  clothing  is  required,  your 
employer  is  required  to  provide  clean 
garments  to  you.  as  necessary,  to  assure  that 
the  clothing  protects  you  adequately.  Replace 
or  repair  impervious  clothing  that  hu 
developed  leaks. 

MDA  should  never  be  allowed  to  remain 
on  the  skin.  Clothing  and  shoes  which  are 
not  impervious  to  MDA  should  not  b« 
allowed  to  become  contaminated  with  .VIDA, 
and  If  they  do,  the  clothing  and  shoes  shi  -uiij 
be  promptly  removed  and  decontaminated. 
The  clothing  should  be  laundered  to  removp 
MDA  or  discarded.  Once  MDA  penetrates 
shoes  or  other  leather  articles,  they  should 
not  be  worn  again. 

Q  Eye  protection.  You  must  wear 
splashprtwf  safety  goggles  in  areas  whure 
liquid  MDA  may  contact  your  eyes  Qjntact 
lenses  should  not  he  worn  in  arsas  whare  eye 
contact  with  MDA  can  occur  In  addition. 
you  must  wear  a  face  shield  if  your  (at.e 
could  be  splashed  with  MDA  liquid 

rv.  Emergency  and  First  Aid  Procedures 

A.  Eye  and  face  exposure  If  MDA  is 
splashed  into  the  eyes,  wash  the  eyes  for  at 
least  15  minutes.  See  a  doctor  as  soon  as 
possible. 

B.  Sicin  exposure.  If  MDA  is  spilled  on 
your  clothing  or  skin,  remove  the 


contaminated  clothing  and  wash  the  exposed 
skin  with  large  amounts  of  soap  and  water 
immediately.  Wash  contaminated  clothing 
before  you  wear  it  again. 

C.  Breathing  If  you  or  any  other  person 
bieathes  in  large  amounts  of  MDA,  get  the 
exposed  person  to  fresh  air  at  once  Appiy 
artificial  respiration  if  breathing  has  stoppied 
Cai!  for  medical  assistance  or  a  doctor  as 
socn  as  possible.  Never  enter  any  vessel  or 
confined  space  where  the  MDA 
concentration  might  be  high  without  proper 
safety  equipment  and  at  least  one  other 
person  present  who  will  stay  outside.  A  life 
line  should  be  used. 

D  Swallowing  If  MDA  has  been  swallowed 
and  the  patient  is  cunscious,  do  not  induce 
vomitii.g.  Call  for  medical  assistance  or  a 
doctor  immodiately, 

V.  Medical  Requirements     . 

If  you  are  exposed  to  MDA  at  a 
concentration  at  or  above  the  action  level  for 
more  than  3C  days  per  year,  or  exposed  to 
liquid  mixtures  n;ore  tn.^n  15  days  per  year, 
your  employer  is  reqiiin^d  to  provide  a 
medical  examination,  including  a  medical 
history  and  laboratory  tests,  within  60  days 
of  the  effective  date  of  this  standard  and 
annually  thereafter  Thfse  tests  shs'l  be 
provided  without  cost  to  you  In  addition,  if 
you  are  accidental :y  prpojed  to  MD,\  (either 
by  ingestion,  inhalation,  or  skir^'eyc  contact) 
under  conditions  known  or  suspected  to 
constitute  toxic  exposure  to  MDA,  your 
employer  is  required  to  make  special 
examinations  and  tests  available  to  you. 

V7  Obser-ation  of  Monitoring 

Your  employer  is  required  to  perform 
measuremen's  that  are  representative  of  your 
exposure  to  MD.\  and  you  or  your  designated 
representative  are  entitled  to  observe  the 
monitoring  procedure.  You  are  entitled  to 
observe  ihie  steps  taken  in  the  measurem.ent 
proced^ure  and  to  record  the  results  obtained. 
When  the  monitoring  procedure  is  taking 
place  in  an  area  v.here  respirators  or  personal 
protective  clothing  and  equipment  are 
required  to  be  worn,  you  and  your 
representative  must  also  be  provided  with, 
and  must  wear,  the  protective  clothing  and 
equipment. 

W7.  Accesi  to  R>^:ords 

You  or  your  representative  are  entitled  to 
see  the  records  of  measurements  of  your 
exposure  to  MDA  upon  written  request  to 
your  employer  Your  medical  examination 
records  can  be  furnished  to  your  physician  or 
designated  representative  up>on  request  by 
you  to  your  employer, 

V7//  Precautions  for  Safe  Use,  Handling  and 
Storage 

A.  Material  is  combustible  Avoid  stning 
acids  and  their  anhydrides.  Avoid  strong 
oxidants  Consult  supervisor  for  disposal 
requirements. 

B  Emergency  clean-up  Wear  self- 
contained  breathing  apparatus  and  fully 
clothe  the  body  in  the  appropriate  personal 
protective  clothing  and  equipment. 
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App«rd!x  3  to  I1915.1DS0-- Sub»t*nc« 
T»chriic»l  Gj'0»iln««.  MDA 

/.  Identification 

A.  Substance  identification. 

1.  Synonyms:  CAS  No.  101-77-9.  4.4'- 
methylenedianiline;  4,4'- 
methylenebisaniline;  methylenedianiline; 
dianilinomethane. 

2.  Formula:  CuHuni 

//.  Physical  Data 

1  Appearance  and  Odor:  White  to  tan 
solid;  amine  odor 

2.  Molecular  Weight:  198.26 

3.  Boiling  Point:  398-399° C  at  760  mm  Hg 

4.  Melting  Point:  88-93"  C  (190-100°  F) 

5.  Vapor  Pressure:  9  mniHg  at  232°  C 

6.  Evaporation  Rate  (n-butyl  acetate  =  1): 
Negligible 

7.  Vapor  Density  (Air=l):  Not  Applicable 

8.  Volatile  Fraction  by  Weight:  Negligible 

9.  Specific  Gravity  (Water=l):  Slight 

10.  Heat  of  Combustion:  -8.40  kcal/g 

n.  Solubility  in  Wafer  Slightly  soluble  in 
cold  water,  very  soluble  in  alcohol,  benzene, 
ether,  and  many  organic  solvents. 

III.  Fire,  Explosion,  and  Reactivity  Hazard 
Data 

1.  Flash  Point:  190°C  (374°F)  Setaflash 
closed  cup 

2.  Flash  Point:  226°C  (439° F)  Cleveland 
open  cup 

3.  Extinguishing  Media:  Water  spray;  Dry 
Chemical;  Carbon  dioxide. 

4.  Special  Fire  Fighting  r*rocedures:  Wear 
self-contained  breathing  apparatus  and 
protective  clotning  to  prevent  contact  with 
skin  and  eyes. 

5.  Unusual  Fire  and  Explosion  Hazards: 
Fire  or  excessive  heat  may  cause  production 
of  hazardous  decomposition  products. 

IV.  Reactivity  Data 

1.  Stability:  Stable 

2.  Incompatibility:  Strong  oxidizers 

3.  Hazardous  Decomposition  Products: 
As  with  any  other  organic  material, 

combustion  maj'  produce  carbon  monoxide. 
Oxides  of  nitrogen  may  also  be  present. 

4.  Hazardous  Polymerization:  Will  not 
occur. 

V.  Spill  and  Leak  Procedures 

1.  Sweep  material  onto  pap>er  and  place  in 
fiber  carton. 

2.  Package  appropriately  for  safe  feed  to  an 
incinerator  or  dissolve  in  compatible  waste 
solvents  prior  to  incineration. 

3.  Dispose  of  in  an  approved  incinerator 
equipped  with  afterburner  and  scrubber  or 
contract  with  licensed  chemical  waste 
disposal  service. 

4.  Discharge  treatment  or  disposal  may  be 
subject  to  federal,  state,  or  local  laws. 

5.  Wear  appropriate  personal  protective 
equipment. 

V7  Special  Storage  and  Handling 
Precautions 

A.  High  exposure  to  MDA  can  occur  when 
transfBnins  the  substance  from  one  container 
to  another  Such  operations  should  be  well 
ventilated  ana  icmd  work  practices  must  be 
established  tu  avoid  spills. 


B.  Pure  MDA  is  a  solid  with  ■  low  vapor 
pressure.  Grinding  or  heating  operations 
increase  the  potential  for  exponuv. 

C  Store  away  from  oxidizing  materials. 

D.  Employers  shall  advise  employees  of  all 
areas  and  operations  where  exposure  to  MDA 
could  occur. 

VII.  Housekeeping  and  Hygiene  Facilities 

A.  The  workplace  should  be  kept  clean, 
orderly,  and  in  a  sanitary  conditioi.  The 
employer  should  institute  a  leak  and  spill 
detection  program  for  operations  involving 
MDA  in  order  to  detect  sources  of  fugitive 
MDA  emissions. 

B.  Adequate  washing  facilities  with  hot 
and  cold  water  are  to  be  provided  and 
maintained  in  a  sanitary  condition.  Suitable 
cleansing  agents  should  also  be  provided  to 
assure  the  effective  renioval  of  MDA  from  the 
skin. 

VIII.  Common  Operations 

Common  operations  in  which  exposure  to 
MDA  is  likely  to  occur  include  the  following: 
Manufacture  of  MDA;  Manufacture  of 
Methylene  diisocyanate;  Curing  agent  for 
epoxy  resin  structures;  Wire  coating 
operations;  and  filament  winding. 

Appe.n<^  .  C  to  S  1915.1050— Utedlcal 
S  jrveilianc*  Quklelln*s  for  MDA 

/.  Route  of  Entry 

Inhalation:  skin  absorption;  ingestion. 
MDA  can  be  inhaled,  ar>sorfoed  through  the 
skin,  or  ingested. 

//.  Toxicology 

MDA  is  a  suspect  carcinogen  in  humans. 
There  are  several  reports  of  liver  disease  in 
humans  and  animals  restilting  from  acute 
exposure  to  MDA.  A  well  documented  case 
of  an  acute  cardiomyopathy  secondary  to 
exposure  to  MDA  is  on  record.  Numerous 
human  cases  of  hepatitis  secondary  to  MDA 
are  known.  Upon  direct  contact  MD.^  may 
also  cause  damage  to  the  eyes.  Dermatitis  and 
skin  sensitization  have  been  observed. 
Almost  all  forms  of  acute  environmental 
hepatic  injury  in  huraars  involve  the  hep)atic 
parenchyma  and  produce  hepatocellular 
jaundice.  This  agent  produces  intrahepatic 
cholestasis.  The  clinical  picture  consists  of 
cholestatic  jaundice,  preceded  or 
accompanied  by  abdominal  pain,  fever,  and 
chills.  Onset  in  about  60%  of  all  observed 
cases  is  abrupt  with  severe  abdominal  pain. 
In  about  30%  of  observed  cases,  the  illness 
presented  and  evolved  more  slowly  and  less 
dramatically,  with  onl>  slight  abdominal 
pain.  In  about  10%  of  the  cases  only  jaundice 
was  evident.  The  cholestatic  nature  of  the 
jaundice  is  evident  in  the  prominence  of 
itching,  the  histologic  predominance  of  bile 
stasis,  and  portal  inflammatory  infiltration, 
accompanied  by  only  slight  parenchymal 
injury  in  most  cases,  and  by  the  moderately 
elevated  transaminase  values.  Acute,  high 
doses,  however,  have  been  known  to  cause 
hepatocellular  damage  resulting  in  elevated 
SGPT,  SCOT,  alkaline  phosphatase  and 
bilirubin. 

Absorption  through  the  skin  Is  rapid.  MDA 
is  metabolized  and  excreted  over  a  48-hour 
period.  Direct  contact  may  be  irritating  to  the 
skin,  causing  dennatitis.  Also  MDA  which  is 


deposited  on  the  skin  is  not  thoroughly 
removed  through  washing. 

MDA  may  cause  bladder  cancer  In  humans. 
Animal  data  supporting  this  assumption  Is 
not  available  nor  is  conclusive  human  data. 
However,  human  data  coIi<>cted  on  workers 
at  a  helicopter  manufocturing  fecility  where 
MDA  is  usea  suggests  a  higher  incidence  of 
bladder  cancer  among  exposed  worken. 

///.  Signs  and  Symptoms 

Skin  may  tieiome  yellow  from  contact  with 
MDA. 

Repeated  or  prolonged  contact  with  MDA 
may  result  in  recurring  dermatitis  (red-itchy, 
cracked  skinj  and  eye  Irritation.  Inhalation, 
ingestion  or  absorption  through  the  (kin  at 
high  concent^tions  may  result  In  hepatitis, 
causing  symptoms  such  as  fever  and  chills, 
nausea  and  vomiting,  dark  urine,  anorexia, 
rash,  right  upper  quadrant  pain  and  jaundice. 
Corneal  bums  may  occur  when  MDA  is 
splashed  in  the  eyes. 

A'.  Treatment  of  Acute  Toxic  Effects/ 
Emergency  Situation 

If  MDA  gets  into  the  eyes,  inamediately 
wash  eyes  witn  large  amounts  of  water.  If 
MDA  is  splashed  on  the  skin,  immediately 
wash  contaminated  skin  with  mild  soap  or 
detergent.  Employee  should  be  removed  from 
exposure  and  ^^iven  proper  medical 
treatment.  Medical  tests  required  under  the 
emergency  section  of  the  medical 
surveillance  s«ction(m)(4)  must  be 
conducted. 

If  the  chemical  is  swallowed  do  not  induce 
vomiting  but  remove  by  gastric  lavage. 
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Measuremei.'s  tanen  lor    le  purpose  of 
determining  employee  exposure  to  MDA  are 
best  taken  so  that  the  representative  average 
8 -hour  exposure  mav  be  determined  from  a 
smgle  8-hour  sample  or  two  (2)  4-hour 
samples.  Shon-time  interval  samples  (or  grab 
samples)  may  also  be  used  to  determine 
average  exposure  level  if  a  minimum  of  five 
measurements  are  taken  in  a  random  manner 
over  the  8-hour  work  shift.  Random  sampling 
means  that  any  portion  of  the  work  shift  has 
the  same  chance  of  being  sampled  as  any 
other.  The  arithmetic  average  of  all  such 
random  samples  taken  on  one  work  shift  is 
an  estimate  of  an  employw's  average  level  of 
exposure  for  that  work  shift.  Air  samples 
should  be  taken  in  the  employee's  breathing 
zone  (air  that  would  most  nearly  represent 
tnat  inhaled  by  the  employee). 

There  are  a  number  of  methods  available 
for  monitoring  employee  exposures  to  MDA. 
The  method  OSHA  currently  uses  is  included 
below. 

The  employer,  however,  has  the  obligation 
of  selecting  any  monitoring  method  which 
meets  the  accuracy  and  precision 
requirements  of  the  standard  under  his 
unique  field  conditions.  The  standard 
requires  that  the  method  of  monitoring  must 
have  an  accuracy,  to  a  95  percent  conHdence 
level,  of  not  less  than  plus  or  minus  25 
percent  for  the  select  PEL. 

OSHA  Methodology 
Sampling  Procedure 
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Apparatus 

Samples  are  co!lec!ed  bv  use  of  a  personal 
samphng  pump  that  can  be  caiibrated  within 
t5%  of  the  recommend "wi  flow  rate  with  the 
sdinphng  filter  ;n  line 

Samples  are  coP'^f  •«.!  on  3'  mmCelman 
*>pe  \.^  glass  fiber  fakers  treafed  with 
suifunc  acid.  The  fiiton  are  prRpared  by 
soakirg  each  fji'nr  w.th  0  5  mL  of  0  26N 
H;S04  (0  26  N  H;SC4  can  be  prepared  by 
d. luting  \  5  mLof  3bNH(2)SO(4)  to200mL 
with  deionized  wa'er  j  The  filters  are  dried 
;n  p.n  nvsr.  J!  1(>:^'C  for  one  hour  and  then 
assembled  into  two-piece  37  mm  polystyrene 
cassettes  w  "h  backup  ,>aJs  The  cassettes  are 
saalnd  with  shrink  tiams  tnd  'ho  ends  are 
p'-Sged  witD  plastit.  plugs 

After  sampling,  the  filters  are  carefully 
r»raov9d  frfim  the  cas>*ir't»s  and  individually 
transferred  to  small  via  is  containing 


approximataiy  2  rrL 


izpd  water.  The 


UMI 


V  d,5  must  be  'ight;,  sealed.  The  water  can 
be  acld«d  before  or  after  the  filters  are 

•r5r.sferr»d  Tht»  ^  a. 5  n  i-.t  be  sealable  and 
'ap-irip  ■)'  h:  \:i."i  v  l>-'.s'  7  mL  of  liquid. 
Smd.,  g.d,>.s  icintillaiion  vials  with  caps 
ccndir.-e  Teflon  liners  are  recommended. 
Refignr.  "3 

i>?ii)r,  zt'd  wafer  ;;  -.eeded  for  addition  to 
'Se  vidis 

Immediate  I  y  be  for?  sampling,  remove  the 
plastic  plugs  from  the  filter  cassettes. 

Attach  the  cassette  to  the  sampling  pump 
with  flexible  tubing  and  place  the  cassette  in 
'he  employee's  breathing  zone. 

Af  er  sampling,  seal  the  cassettes  with 
plastic  plugs  luitil  the  filters  are  transferred 
to  the  vials  containing  deionized  water. 

At  some  convenient  time  within  10  hours 
of  sampling,  transfer  the  sample  filters  to 
'.  ;als 

Seal  the  srr.al!  vials  lengthwise. 

Submit  at  least  one  blank  filter  with  each 
sample  set  Blanks  should  be  handled  in  the 
■iame  manner  as  <iarr.ples.  but  no  air  is  drawn 
'nrDUj^h  th^ra. 

Record  sample  volumes  (in  L  of  air)  for 
"ach  sampie.  along  with  any  potential 
i.",terfernnrns 
Rpt?r.t!(ir.  efficiency 

A  ruteat.on  efficiency  study  was  performed 

bv  drawing  100  L  of  air  (80%  relative 
hum.itli''    at  1  L'min  through  sample  filters 
that  haj  nwr.  5f  .ked  with  0.814  ^g  MDA. 
ir.jtfatl  '  ;■  .-i  '.^  >«  1.  jp  pads,  blaii  acid- 
t7Ha:,i.i  ri.'ers  v\ere  jsed  as  backups  in  each 
casip"e  r fMDn  analysis,  the  top  filters  were 
found  to  have  an  average  of  31.8%  of  the 
sr  n.ad  amount  There  was  no  MDA  found  on 
tne  bottom  filters  so  the  amount  lost  was 
ppjbabiy  due  to  tLe  slight  instability  of  the 
MDA  s^lt 

Extraction  eftlciency 
The  average  extraction  efficiency  for  six 

filters  sc  ked  a'  ^'.i"  tan^et  concentration  is 

99  6  \;   ' 

The  stabuitv  of  exTa,.'-'!'  ^nd  dehvatized 
samples  was  ven'i-n  r-s  r«an^,vzing  the 
above  s'x  samples  :hf  n^'x'  i^\  using  firesh 
standards  The  ave-age  extrac'.on  efficiency 
for  the  reanalyzed  samples  is  ''<«  '  *5. 
Recommended  a.r  vr;.u-r,e  and  sampling  rate 

The  recommended  air  voiume  is  100  L 


The  recommended  sampling  rate  is  1  L/ 
min. 
Interferences  (sampling) 

MDl  appear?  to  be  a  positive  interference. 
It  was  found  that  when  M£H  was  spiked  onto 
an  acid-treated  filter,  the  MDl  converted  to 
MDA  after  air  was  drawn  through  it. 

Suspected  interferences  should  be  reported 
to  the  laboratory  with  submitted  samples. 
Safety  precautions  (sampling] 

Attach  the  sampling  equipment  to  the 
employees  so  that  it  will  not  interfere  with 
work  p)erformance  or  safety. 

Follow  all  safety  procedures  that  apply  to 
the  work  area  being  sampled. 
Analytical  Procedure 

Apparatus:  The  following  are  required  for 
analysis. 

A  GC  equipped  with  an  electron  captvue 
detector.  For  this  evaluation  a  Tracor  222  Gas 
Chromatograph  equipped  with  a  Nickel  63 
High  Temperature  Electron  Capture  Detector 
and  a  Linearizer  was  used. 

A  GC  column  capable  of  separating  the 
MDA  derivative  from  the  solvent  and 
interferences.  A  6  ft  X  2  mm  ID  glass  column 
packed  with  3%  OV-101  coated  on  100/120 
Gas  Chrom  Q  was  used  in  this  evaluation. 

A  electronic  integrator  or  some  other 
suitable  means  of  measuring  peak  areas  or 
heights. 

Small  resealable  vials  with  Teflon-lined 
caps  capable  of  holding  4  mL 

A  dispenser  or  pipet  for  toluene  capable  of 
delivering  2.0  mL 

Pi  pets  (or  repipets  with  plastic  or  Teflon 
tips)  capable  of  delivering  1  mL  for  the 
sodium  hydroxide  and  buffer  solutions. 

A  repipet  capable  of  delivering  25  ^L 
HFAA. 

Syringes  for  preparation  of  standards  and 
injection  of  standards  and  samples  into  a  GC. 

Volumetric  flasks  and  pipets  to  dilute  the 
pure  MDA  in  preparation  of  standards. 

Disposable  pipets  to  transfer  the  toluene 
layers  after  the  samples  are  extracted. 
Reagents 

0.5  NaOH  prepared  from  reagent  grade 
NaOH. 

Toluene,  pesticide  grade.  Burdick  and 
Jackson  distilled  in  glass  toluene  was  used 

Heptafluorobutyric  acid  anhydride 
(HFAA).  HFAA  from  Pierce  Chemical 
Company  was  used. 

pH  7.0  phosphate  buffer,  prepared  &x)m 
136  g  potassium  dihydrogen  phosphate  and 
1  L  deionized  water.  The  pH  is  adjusted  to 
7.0  with  saturated  sodium  hydroxide 
solution. 

4,4'  -Methyienedianiline  (MDA),  reagent 
grade. 

Standard  Preparation 

Concentrated  stock  standards  are  prepared 
by  diluting  pure  MDA  with  toluene. 
Analytical  standards  are  prepared  by 
injecting  uL  amounts  of  diluted  stock 
standards  into  vials  that  contain  2.0  mL 
toluene. 

25  ^L  HFAA  are  added  to  each  vial  and  the 
vials  are  capped  and  shaken  for  10  seconds. 

After  10  min.  1  mL  of  buffer  is  added  to 
each  vial. 

The  vials  are  recapped  and  shaken  for  10 
secoods. 


After  allowing  the  lay-Ts  to  separate, 
aiiquots  of  the  U  iuene  i'jpp*trl  layers  are 
removed  with  a  s>'^nge  and  analyzed  by  GC 

.Analytical  standard  concentrations  should 
bracket  sample  toncentra'ions.  Thus,  if 
samples  fall  out  of  the  range  of  prepared 
standards,  additional  star  ^ards  must  be 
prepared  to  ascertain  detector  response. 
Sample  preparation 

The  sample  filters  are  received  in  viels 
containing  deionized  water. 

1  mL  of  0.5N  NaOH  and  2.0  mL  toluene  are 
added  to  each  vial. 

The  vials  are  recapped  and  shaken  for  10 
min. 

After  allov.  ing  the  layers  to  separate, 
approximately  l  mL  aliquuts  of  the  toluene 
(upper)  layers  are  transferred  to  separate  vials 
with  clean  disposable  pipets. 

The  toluene  layers  are  treated  and 
analyzed. 
Analysis 
GC  conditions 
Zone  temperatures: 

Column— 220"  C 

Injector— 235°  C 

Detector— 335°  C 
Gas  flows,  Ar/CH4  Column  -  28  mL/min  (95/ 
5) 

Purge— 40  mL/min 
Injection  volume;  5.0  ^L 
Column:  6  ft  X  1/8  in  ID  glass,  3%  OV-101 

on  100/120  Gas  Chrom  Q 
Retention  time  of  MD.*  derivative:  3.5  min 
Chromatogram: 

Peak  areas  or  heights  are  measured  by  an 
integrator  or  other  suitable  means. 

A  calibration  curve  is  constructed  by  = 

plotting  response  (peak  areas  or  heights)  of 
standard  injections  versus  jig  of  MDA  per 
sample.  Sample  concentrations  must  be 
bracketed  by  standards. 
Interferences  (analytical) 

Any  compound  that  gives  an  electron 
capture  detector  response  and  has  the  same 
general  retention  time  as  the  HFAA 
derivative  of  MDA  is  a  potential  interference. 
Susfiected  interferences  rep>orted  to  the 
laboratory  with  submitted  samples  by  the 
industrial  hygienist  must  be  considered 
before  samples  are  derivatized. 

GC  parameters  may  be  changed  to  possibly 
circumvent  interferen.':es. 

Retention  time  on  a  single  column  is  not 
considered  proof  of  chemical  identity. 
Analyto  identity  should  be  confirmed  by  GC/ 
MS  if  possible. 
Calculations 

The  anal>'te  concentration  for  samples  is 
obtained  from  the  calibrat'on  curve  in  terms 
of  ng  MDA  per  sample.  The  extraction 
efficiency  is  100%.  If  any  MDA  is  found  on 
the  blank,  that  am.ount  is  subtracted  from  the 
sample  amounts.  The  air  concentrations  are 
calculated  using  the  fnilowing  formulae. 
ug/m(3)  =  (ug  NID.A  per  sampie)  (1000)/ 
(L  of  air  sampled) 
ppb  =  (ug/.T;;3))(24  461 '(198,3)  =  (ug/ 
m(3))(0  1233) 

•where  24.46  is  the  molar  volcme  at 
25' C  and  760  mm  Hg 
Safety  Precautions  i analytical) 
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A^-n^r  ti,-.  rontact  and  inhalation  of  all 

(.  .idUliCaiS. 

Restrict  the  use  of  all  chemicals  to  6  f..r:ie 
hood  if  possible. 

Woa;  safety  glaiisei  aad  a  lab  coat  at  all 
times  while  in  the  lab  area 

'.oo«"dlx  E  to  I  *'■''  10r-D <i-ai'«"v»  »nd 

Qualitative  Fit  Test  Protocols 

I.  Isoamyl  Acetate  (banana  oil)  Protocol 

A.  Odor  threshold  screening. 

1.  Three  l-)iter  glass  jars  with  iretal  lids 
(e.g.  Mason  or  Bell  jars)  are  required. 

2.  Odor-fr»e  water  (e.g.  distilled  or  spring 
water}  at  approximately  25  deg.  C  shall  b« 
used  fcr  the  solutions. 

3.  Thp  suamyl  acetate  (lAA)  (also  kno%*rn 
as  isopent>l  acetate)  stock  solutioT)  is 
prepared  by  adding  1  cc  of  pure  LA  A  to  800 
cc  of  odor  free  water  In  a  1-liler  jar  and 
shaking  for  .30  seconds.  This  solution  shall  be 
prepered  new  at  least  weekly. 

4.  The  screening  test  shall  be  conducted  in 
8  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  so  that  circulation  of  the  test 
solution  does  not  occur  and  cross 
contaminate  the  testing  different  sites. 

5.  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using 
E  clean  dropper  or  pipette.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  IA,\  concentration  above 
the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6.  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor  free  water. 

7.  "Hse  odor  test  and  test  blank  jars  shall 
be  labelled  1  and  2  for  jar  identifir.ation. 

8.  The  following  instructions  shall  be 
typed  on  a  card  and  placed  on  the  table  in 
front  of  the  two  test  jars  (i.e.  1  and  2);  "The 
purpose  of  this  test  is  to  determine  if  you  can 
.<!m»ll  banana  oil  at  a  low  concentration.  The 
two  bottles  in  front  of  you  contair  water.  One 
of  these  bottle.*  also  contairs  e  small  amount 
of  banana  oil.  Be  sure  the  covers  are  on  tight, 
(hen  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  eacii  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  tho  test  conductor  which  bottle  contains 
banana  oil." 

9.  The  niixtures  used  in  the  LAA  odor 
detection  test  shall  be  prepared  in  an  area 
s«*n«r6te  bom  where  the  test  is  performed,  in 
ord«»r  to  prevent  olfactory  fatigue  in  the 
subjert. 

10.  If  the  test  subject  is  unable  to  correctly 
identify'  the  jar  containing  the  odor  tost 
s.?lution,  the  lAA  qualitative  fit  test  may  not 
be  used. 

11.  If  the  test  subject  correctly  identifies 
the  jar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing. 

B.  Respirator  Selection 

1.  The  test  subject  .'hall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  including  respirators  of  various 
sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  three  sizes  of 
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elastomeric  half  fecepieces.  from  at  least  two 
manuSacturer*. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit-test  chamber 
to  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  subject  shall  be  shown  how 
to  put  on  a  n^spirstor,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  determine  a 

'  comiortable"  respirator.  A  mirror  shall  be 
available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  of  the  respirator.  This 
iiistrurtion  may  not  constitute  the  subject's 
formal  training  on  respiretor  use,  a*  it  is  only 
a  review. 

3.  The  test  subject  should  undentand  that 
the  employee  is  being  asked  to  seioct  the 
respirator  which  provides  the  most 
comfortable  fit. 

4.  The  test  subject  holds  each  £a<  epiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  comfortable  fit  cannot  be 
found,  the  subject  will  be  asked  to  test  the 
full  bcepiece  respirators  (A  small  percentage 
of  users  will  not  be  able  to  wear  any  half- 
mask.) 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  All  donning  and  adjustments  of  the 
facepiece  shall  be  performed  by  the  test 
subject  without  assistance  from  the  test 
conductor  or  other  person.  Assistance  in 
assessing  comfort  can  be  given  by  discassing 
the  points  in  i6  below.  If  the  test  subject  is 
Dot  familiar  with  using  a  particular 
respiretor,  the  test  subject  shall  be  directed 
to  don  the  mask  several  timet  and  to  adjust 
the  streps  each  time  to  become  adept  at 
setting  prnp>er  tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator  after  donning: 

•Positioning  of  mask  on  nose. 

•Room  for  oys  protection. 

•Room  to  taik. 

•Positioning  mask  on  face  and  cheeks. 

7.  The  following  critena  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

•Chin  properly  placed. 
•Strap  tension. 
•Fit  across  nose  bridge. 
•Distance  from  nose  to  chin. 
•Ton'jency  toshp. 
•S^lf-obsorvafion  in  mirror. 

8.  The  test  subject  shall  perform  the 
conventional  negative  or  positive-pressure  fit 
checks  (eg,  see  ANSI  Z88.2-1980A7).  Before 
beginning  the  regative-  or  positive-preysure 
test,  the  subject  shall  be  told  to  "seat"  the 
mask  by  rapidly  moving  the  head  from  side- 
to-side  and  U2  and  down,  while  taking  a  few 
deep  breaths. 

9.  The  test  subject  is  now  ready  for  fit 
testing. 

10  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  cif  the  respirator.  If  the  respirator  has 
become  uncomfortable,  another  model  of 
respirator  shall  be  tried. 

11.  The  employee  shall  be  given  the 
opfK)rtunity  to  select  a  different  facepiece 


and  to  b^  retested  if  the  chosen  fecsplece 
becomes  increasingly  imcomfdrtable  at  any 
time. 

C.  Fit  Test 

1.  The  fit  test  chamber  shall  be  similar  to 
a  clear  55  gallon  drum  liner  suspended 
inverted  over  a  2-toot  diameter  frame,  *o  that 
the  top  of  chamber  is  about  6  Inches  above 
the  test  subject  s  head.  The  Inside  top  center 
of  the  chamber  shall  have  a  small  hook 
attached. 

2.  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  canisters 
shall  be  replaced  as  necessary  to  maintain  the 
effectiveness  of  the  respirator. 

3.  After  selecting,  donning,  and  properly 
adjusting  a  respiretor.  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  •election, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

4.  A  copy  of  the  following  test  exercises 
and  Rainbow  Passage  shall  be  taped  to  the 
inside  of  the  test  chamber 

Test  Exercises 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

ill.  Turn  head  all  the  way  from  one  side  to 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking 
toward  ceiling)  Be  certain  motions  are 
complete  and  made  about  every  second.  Do 
not  bump  the  respirator  on  the  chest. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  aloud 
wilt  result  in  a  wide  range  of  facial 
movements,  and  thus  be  useful  to  satisfy  this 
requirement.  Alternative  passages  which 
serve  the  same  purpo&e  may  also  be  used. 

\i.  Jog  in  place. 

vii.  Breathe  normally. 

Rainbow  Passage 

When  the  sunlight  sfrikes  raindrops  in  the 
air,  th«>y  act  like  a  prism  and  form  s  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  iong  round  arch,  with  its  p)ath  high 
above,  and  its  two  ends  apparently  beyond 
the  honzon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  t>eyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

5.  Each  test  subject  shall  wear  the 
respirator  for  at  a  least  10  minute*  before 
smarting  the  fit  test. 

6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  ■  6  inch  by  5  inch 
piece  of  pap>er  towel  or  other  porous 
absorbent  single  ply  material  folded  in  half 
and  wetted  with  three-quarters  of  one  cc  of 
pure  lAA.  The  test  subject  shall  hang  the  wot 
towel  on  the  hook  at  the  top  of  the  chamber. 
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7.  Allow  two  minutes  for  the  lAA  rest 
concsntration  to  be  reached  before  starting 
the  fit-test  exercises 

8.  Each  exercise  described  :r.  #4  above 
shall  be  performed  for  at  least  one  minute. 

9.  If  at  any  time  during  the  test,  the  subierJ 
detects  the  banana-like  odor  of  L^.^,  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to 
■void  olfactory  fatigue 

10.  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  ti-;e 
respirator,  repeat  the  odor  sensitivity  test, 
•elect  and  put  on  another  respirator.  reUiiTi 
to  the  test  chamber,  and  again  begin  the 
procedure  descr.bed  in  the  c(4;  tJirouj^  c(8) 
above.  The  pnxess  continues  until  a 
respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half-mask 
respirator  from  the  available  ieietrtion,  full 
facepiece  models  must  be  used 

12.  When  a  respirator  is  fm^nd  that  passes 
the  test,  the  subiect  m'lit  break  the  faceseal 
and  take  a  breath  before  e,xitir.g  the  cndmr,:i^r 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  LAA  is  the  good 
fit  of  the  respirator  facepiece  sea!  and  not 
olfactory  fatigije. 

13  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  refam  it  to  the  person 
conducting  the  test  To  keep  the  area  from 
becoming  contaminated,  the  u'sec  Mweis 
shall  be  kept  in  a  seif-seahng  b«ii  so  there  is 
ro  significant  !AA  concenL-ation  buildup  in 
the  test  chamber  during  subsequent  tests. 

14  Persons  who  have  successfjllv  passed 
this  fit  test  with  a  haif-masic  respirator  may 
be  assigned  the  use  of  the  tes'  respirator  in 
atmospheres  with  up  to  iO  times  the  PEL  In 
atmospheres  greater  tnan  10  times,  and  less 
than  50  times  the  PEL  lup  to  50  ppm),  the 
subject  must  pass  the  l\A  test  using  a  full 
face  nega'ive  pressure  respirator  [The 
concentration  of  the  L\A  inside  the  test 
chamber  must  he  increased  by  five  times  for 
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15  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface, 

16,  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit.  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  s'^biect  must  use  a 
posiUve- pressure  respirator  sucn  as  a 
powered  air-punfymg  respiretor,  supplied  air 
respirator,  or  »elf-contain''d  breathing 
apparatus 

17  If  a  test  subject  exhibits  difficulty  in 
breathing  d'unng  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  m  respi.-^tory 
diseases  or  pulmonary-  medicine  to  determine 
whether  the  test  subject  can  wea:  a  respirator 
while  performing  her  or  his  duties, 

18.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  12  months, 

19,  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  whan 
the  test  subject  has  a. 


(1)  Weight  change  of  20  pciunds  or  more, 

(2)  Significant  facial  scamng  in  the  area  of 
the  facepiece  seal, 

(3j  Significant  dental  changes,  i  e., 
multiple  extractions  without  prothesis,  or 
acquiring  dentures, 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years  The 
summary  shall  include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respirators  selected  (indicate 
m.anufacturer.  model,  size  and  approval 
number). 

(5)  Testing  agent. 

//.  Saccharin  Solution  Aerosol  Protocol 

A.  Respirator  Selection. 

Respirators  shall  be  selected  as  described 
in  section  IB  (respirator  selection)  above, 
except  that  each  respirator  shall  be  equipped 
with  a  particulate  filter. 

B.  Taste  Threshold  Screening. 

1.  An  enclosiire  placed  over  the  head  and 
shoulders  shall  be  used  for  threshold 
screening  (to  determine  if  the  individual  can 
taste  saccharin)  and  for  fit  testing  The 
enclosure  shall  be  approximately  12  inches 
in  diameter  by  14  inches  tall  with  at  least  the 
front  clear  to  allow  free  movement  of  the 
head  when  a  respirator  is  worn. 

2.  The  lest  enclosiu^  shall  have  a  three- 
quarter  inch  hole  in  firont  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  conducting  the  screening  test 

4.  During  the  threshold  screening  test,  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended. 

5.  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinguish  it  from 
the  fit  test  solution  nebulizer. 

6.  Tne  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin,  USP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (see  C  7  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fully  expand. 

8.  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  saccharin  can  be  tasted. 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  saccharin  can  be  tasted 

10.  If  the  second  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  can  be  tasted. 


11.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
response. 

12.  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  10),  the  saccharin  fit  test 
cannot  be  periformed  on  the  test  subject. 

13.  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body, 

15.  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  ev'ery  four  hours. 

C.  Fit  Test 

1.  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

2.  The  test  subject  shall  don  and  adjust  the 
respirator  without  assistance  from  any 
person. 

3.  The  fit  test  uses  the  same  enclosure 
described  in  IIB  above. 

4  Each  test  subject  shall  wear  the 
respirator  for  a  least  10  mmutes  before 
starting  the  fit  test. 

(a)  This  would  be  an  appropriate  time  to 
talk  with  the  test  subject;  to  explain  the  fit 
test,  the  importance  of  cooperation  and,  the 
purpose  for  the  head  exercises;  or  to 
demonstrate  some  of  the  exercises, 

fb)  The  test  subject  shall  perform  the 
conventional  negative  or  positive  pressure  fit 
tests  (See  ANSI  Z88.2-1980  A7). 

5  The  tost  subject  shall  enter  the  enclosun? 
while  wearing  the  respirator  selected  in 
section  IB  above.  This  respirator  shall  be 
prof)erly  adjusted  and  equipped  with  a 
particulate  filter. 

6,  A  second  DeVilbiss  Model  40  Inhalation 
Medication  .Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This' 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer, 

7.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  500 
cc  of  warm  water. 

8  As  before,  the  test  subject  shall  breathe 
with  mouth  open  and  tongue  extended. 

9,  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  technique  as  for  the  taste  threshold 
screen.. ig  and  the  same  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening  (See  B8  through  BlO  above) 

10,  Af^er  generation  of  the  aerosol  read  the 
following  instnjctions  to  the  test  subject  The 
test  subject  shall  perform  the  exercises  for 
one  minute  each. 

i  Breathe  normally. 

ii.  Breathe  deeply  Be  certain  breaths  are 
deep  and  regular 

ill.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  b"mp  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  Inhale  when  head  is 
in  the  full  up  position  (when  looking  toward 
the  ceiling)  Do  not  bump  the  respirator  on 
the  chest. 

v  Talk.  Talk  aloud  and  slowly  The 
following  paragraph  is  called  the  Rainbow 
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vi.  )og  in  place. 

vii.  Breatlie  normally. 
RMnbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
eir,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  irto 
many  beautiful  colors.  These  take  the  shap>e 
of  along  round  arch,  with  its  path  high  above, 
and  its  tM'o  ends  app)arently  beyond  the 
horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
*nr  something  beyond  his  reach,  his  friends 
Shv  he  is  looking  for  the  pot  of  gold  at  the 
end  of  the  rainbow. 

11.  At  the  beginning  of  each  exercise,  the 
aerosol  concentration  shall  be  replenished 
using  one-half  the  number  of  squeezes  as 
initially  described  in  C9. 

12.  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit 
test  the  taste  of  saccharin  is  detected. 

1.3.  If  the  saccharin  is  detected  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

14.  Successful  completion  of  the  test 
protocol  shall  allow  the  use  of  the  h^lf  mask 
tested  respirator  in  contaminated 
atmospheres  up  to  lO  times  the  PEL  of  MDA. 
In  other  words  this  protocol  may  not  be  used 
to  assign  protection  factors  higher  than  ten. 

15.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surfece. 

16.  If  hair  growth  or  apparel  interfere  with 
8  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  8  satisfactory  nt.  If  a  satisfactory  fit  is 
sviU  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

17.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

18.  Qualitative  5t  testing  shall  be  repeated 
at  least  every  12  months. 

19.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  inmiediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes;  i.e.; 
multiple  extractions  without  prothesis,  or 
acquiring  dentures, 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 


(4)  Respirators  elected  (indicate 
manufacturer,  model,  size  and  apfHnval 
number). 

(5)  Testing  agent. 

///.  Irritant  Fume  Protocol. 

A.  Respimtor  selection. 

Respiraton  shall  be  selected  as  described 
In  section  IB  above,  except  that  each 
respirBtor  shall  be  equipped  with  a 
combination  of  high-efficiency  and  acid-gas 
cartridges. 

B.  Fit  test. 

1.  The  test  subject  shall  be  allowed  to  smell 
a  weak  concentration  of  the  irritant  smoke  to 
familiariy*  the  subject  with  the  chardcieristic 
odor. 

2.  The  test  subject  shall  properly  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks  (see  ANSI  Z«8.2  1980). 
Failure  of  either  check  shall  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  i5645,  or  equivalent  Attach  a 
short  length  of  tubing  to  one  end  of  the 
smoke  tube.  Attach  the  other  end  of  the 
smoke  tube  to  a  low  pressure  air  pump  set 
to  deliver  200  milliliters  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  the  eyes  closed  while  the  test 
is  performed. 

7.  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  tube 
towards  the  faceseal  area  of  the  test  subject 
The  person  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  b*  performed  for  one  minute. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  n-.^de  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling)  Do  not 
bump  the  respirator  against  the  chest. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 
Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
fiir,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  end  apparently  beyond  the 


horizon.  There  i«.  according  to  legend.  ■ 
boiling  pot  of  gold  at  ooa  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friands 
say  he  if  looking  for  the  pot  of  gold  at  the 
end  of  the  rainbow. 

vi.  jogging  in  place. 

vii.  Breathe  normally. 

9.  The  test  subject  shall  Indicate  to  the  test 
conductor  if  the  irritant  smoke  is  detected.  If 
smoke  Is  detected,  the  test  conductor  shall 
stop  the  test.  In  this  case,  the  tested  respirator 
is  rejected  and  another  respirator  shall  be 
selected. 

10  Each  test  subject  parking  the  smoke  test 
(i  e.  without  detecting  \he  smoke]  shall  be 
given  a  sensitivity  check  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test. 

11.  Steps  B4.  B9,  BlO  of  this  fit  test 
protocol  shall  be  performed  in  a  location 
with  exhaust  ventilation  sufficient  to  prevent 
general  contamination  of  the  testing  area  by 
the  test  agents 

12.  Respirators  successfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  of  MDA. 

13.  The  test  shall  not  be  conducted  if  tbara 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

1 4.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shell  be  altered  nt 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purify  ing  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

15  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  puhnonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
whJie  performing  her  or  his  duties. 

16.  Q'lalitative  fit  testing  shall  be  repeated 
at  least  every  12  months. 

17.  in  addition,  because  the  sealing  of  tb« 
respirator  may  be  affected,  qualitative  fit 
tesf:ni<  snail  be  repeated  immediately  when 
the  Itj&i  subject  has  a: 

(1 )  Weignt  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  ffecepiece  seal. 

(3)  Significant  dental  changes;  i.e.; 
multicie  axtract'ons  without  prothesis,  or 
acquiring  dentures, 

(4)  Recnnstructive  or  cosmetic  surgery,  or 
(.S)  Any  other  condition  that  may  interfere 

witn  facepiece  sealing. 

C  Fixonlkeeping 

A  summery  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
8iunmBr>-  shall  include: 

(1 )  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

Quantitative  Fit  Test  Procedures 
I.  General. 
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a.  The  rnothod  applies  to  ih«  ne«iat;v9- 
praMure  nonpowered  air-puriHing 
ratplraton  ooly 

b.  The  employer  shall  asi:gn  an  individual 
(with  help  u  needed)  who  shall  assume  the 
full  r«if»n«ibiliry  for  irr.pipment'.:;^  the 
rwpirator  quantitative  flt  test  prog.-im 

2.  Definition 

L  "Quantitative  Fit  Teot"  means  the 
m«anjjement  of  the  "effectiveness  of  a 
rwpirator  seal  in  axrludmg  the  ambient 
atmosphere.  The  test  is  performed  by 
divldliig  the  meesiired  air.centration  of 
challenge  agent  in  a  test  chamber  by  the 
meaiured  concentration  of  the  challenge 
agent  Lnside  the  resp'ra'or  facepiece  when 
the  normal  air  pur.fy  ing  element  has  been 
replaced  by  an  essentially  pverfect  purifying 
element. 

b.  "Challenge  Agenf  means  the  air 
contaminant  introdured  m^o  a  'est  chamber 
so  that  Its  concentration  inside  and  outside 
the  respirator  may  b<»  compjir^d 

c.  "Test  Subiert    means  t.ie  person 
wearing  the  respirator  for  quantitative  fit 
testing. 

d.  "Normal  Standin^^  Position"  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  arjd  looking  straight  ahead. 

e    'Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
{facepiece  or  enclosure). 

3.  Apparatus 

a.  Instrumentation.  Com  oil,  sodium 
chloride  or  other  apDrcpnate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test. 

b.  Tost  chamber  The  test  chamber  shall  be 
large  enough  to  p)enTiit  all  test  subjects  to 
freely  perform  all  required  <*xercises  without 
distributing  the  cnaKer.ge  di^ent 
concentration  or  the  measurement  apparatus. 
The  test  chamoer  >hai.  be  equipped  and 
constructed  so  that  the  challenge  agent  is 
effectively  isolated  from  the  ambient  air  yet 
uniform  in  concentration  throughout  the 
chamber 

c.  When  testing  air-purifying  respirators. 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  hi>^ -efficiency  particulate 
filter  supplied  by  trie  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  str^.p  chart  record  may  bo 
made  of  the  test  showing  the  rise  and  fall  of 
challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000 

e  The  combination  of  substitute  air- 
pun  fying  elements  (if  any),  challenge  agent, 
and  challenge  a«ent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  m  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process. 

f  The  samph.ig  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  th-re  is  no  detwrtable  leak  around  the 
port,  a  free  air  flow  is  allowed  into  the 
sampling  line  at  all  t.mes  and  so  there  is  no 
interference  with  the  fi"  or  performance  of 
the  respirator 

g.  The  test  chamber  and  test  set-up  shall 
permit  the  person  admin,stering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test. 

h  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 


of  challenge  agent  constant  within  a  10 
percent  variation  for  the  duration  of  the  test. 

i.  The  time  lag  iinlerval  between  an  event 
and  its  be.ng  r»c:orded  on  the  str.p  chart)  of 
the  instrumentation  may  no'  exceed  2 
seconds. 

).  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter. length  and 
matenal  It  shall  be  kept  as  short  as  possible. 
The  smallest  diameter  tubing  recrtmm,ended 
by  the  manufacturer  shall  be  u.sed 

L  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-efficiency  filter 
before  reioBse  to  the  room. 

L  When  s/Klium  chloride  aerosol  Is  used. 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

4   Procedura/  requirements. 

a.  The  fitting  of  half-mask  respirators 
should  be  started  with  those  having  multiple 
sizes  and  a  variety  of  interchange^ibie 
cartridges  and  canisters  such  as  the  M.SA 
Comfr  Il-M,  Norton  M,  Suivivair  M  AO  M 
or  Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiece  is  properly 
adjusted. 

(1)  Positive  pressure  test.  With  the  exhaust 
port(s)  blocked  the  negative  pressure  of  slight 
inhalation  should  remain  constant  for  several 
seconds. 

(2)  Negative  pressure  test.  With  the  intake 
port(s)  blocked  the  negative  pressure  slight 
inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least 
5  minutes  before  conducting  a  qualitive  test 
by  using  either  of  the  methods  described 
below  and  using  the  exercise  regime 
described  in  5. a.,  b.,  c,  d.  and  e. 

(1)  Isoamyl  acetate  test.  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  the  odor  should  be  unable  to  detect 
the  odor  of  isoamyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  th:  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period.  A  combination 
cartridge  or  canister  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  particular  mask  being  tested. 
The  test  subject  shall  be  given  an  opportunity 
to  smell  the  odor  of  isoamyl  acetate  before 
the  test  is  conducted. 

(2)  Irritant  fume  test  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  delect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  The  test  subject  shall  be 
instructed  to  close  her/his  eyes  during  the 
test  period. 

c  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  by  as  stated  in 
4.b.  of  this  Appendix. 

d.  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 


measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half-mask  ani 
1  percent  for  a  full  facepiece 

I.  A  stable  challenge  agent  concentration 
shall  be  obtained  prior  to  the  actual  start  of 
testing. 

g.  Respirator  restraining  straps  may  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use. 

5.  Exercise  Regime  Prior  to  entering  the 
test  chamber,  the  test  subject  shall  be  given 
complete  instructions  as  to  her/his  part  in  the 
test  procedures.  The  test  subject  shall 
perform  the  following  exercises,  in  the  o'der 
given,  for  each  independent  test. 

a.  NormaJ  Breathing  (,\B).  In  the  normal 
standing  position,  without  talking,  the 
subject  shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DBI  in  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c.  Turning  head  side  to  side  (SSj.  Standing 
in  place  the  subject  shall  slowly  tura  his 
head  from  side  between  the  extreme 
positions  to  each  side  The  head  shall  be  held 
at  each  extreme  position  for  Bt  least  5 
seconds  Perform  for  at  least  five  complete 
cycles 

d.  Moving  head  up  and  down(UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his  head  up  and  down  between  the 
extreme  position  straight  up  and  »he  extreme 
position  straight  down.  The  head  shall  b*> 
held  at  each  extreme  position  for  at  least  5 
seconds  Perform  for  at  least  five  complete 
cycles 

e  Beading  (Pi  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  clearly  by 
the  test  conductor  or  monitor.  The  test 
subject  shall  read  the  "raintjow  passage"  at 
the  end  of  this  section. 

f  Grimace  IC!  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds, 

g.  Bend  over  and  touch  toes  (B).  The  test 
subittct  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeat  for  at 
least  one  minute. 

h  fogging  m  place  (J).  The  test  subject  shall 
perform  log  in  place  for  at  least  one  mmute. 

i.  Normal  Breathing  (NBl.  In  the  normal 
standing  position,  without  talking,  the 
subject  shall  breathe  normally  for  at  least  one 
minute. 
Rainbow  Passage 

When  the  sunlight  strike?  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  It,  When  a  man  looks 
for  something  beyond  reacn  his  friends  say 
he  *s  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow 

6,  Termination  of  Tests.  The  test  shall  be 
terminated  whenever  any  single  peak 
penetration  exceeds  5  percent  for  half-masks 
and  1  percent  for  full  facepieces  The  test 
subject  may  be  refitted  and  retested  If  tv^'o 
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of  the  three  -ecjuired  tests  are  terminated  'hf 
fit  shall  be  rie>emed  inadoquatf  I'See 
paragraph  4  t;  1 

7  Colcu'njliori  of  Fit  Fiitors 

a.  The  fi'  factor  aetermiReti  b\  the 
q'jantitative  fit  (est  equals  the  ave-Tige 
concentration  mside  the  respirator 

b.  The  averajie  test  LhanibiBr  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 
of  the  test 

c  The  average  peak  concentratinn  of  the 
challenge  agent  inside  the  re5pLrator  shaii  t>e 
the  anthmetir  average  peak  concentrations 
for  each  of  the  nine  exert  ises  of  the  test 
which  are  computed  as  the  arithmetic 
average  cf  ihe  peak  concentra'ior.s  fouri'i  for 
«»ach  breath  durng  the  exercise 

d.  The  average  peak  concentration  for  ;;:i 
exercise  may  he  detennmed  graphically  it 
tfasre  is  not  a  great  variation  in  the  peak 
concentrations  during  a  single  exen:ise. 

8  Interpretanon  of  Test  Refults.  The  ^* 
factor  measured  by  the  quantitative  fit  testing 
shall  be  tne  iowesi  of  the  three  protection 
factors  resulting  from  three  independent 
tests, 

9  Othe.-  Fequirements 

&  the  test  subject  shall  not  be  permitted  to 
wear  a  half-mask  or  Ml  facepiece  if  the 
minimum  fit  factor  of  250  or  1.250. 
resp)ectively.  cannot  t)e  obtained.  !f  hoir 
growth  or  apparel  interfere  with  a  satisfactory 
fit,  then  they  shall  be  altered  or  removed  so 
as  to  ehmmate  interference  and  allow  a 
satisfactory  fit  if  a  satisfactory  fit  is  still  not 
attained,  the  test  subiect  m-ust  use  ft  positive- 
pressure  respirator  such  as  powered  air- 
purifying  respirators,  supplied  air  respirBtor, 
or  self-cc;r.'ained  breathing  apparatus. 

b.  The  test  shail  not  t>e  conducted  if  there 
is  anv  hair  gp:\vlh  between  the  skin  and  the 
facepiece  sealing  su.'face. 

c.  If  a  lest  suD'e*:!  exhibits  difficulty  in 
breathing  dun.r.g  the  tests,  she  or  he  shall  be 
referred  to  a  physician  to  determine  whether 
the  test  subject  can  wear  a  respirator  while 
performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned  respirator 
for  one  w»ek.  !f  the  respiraior  d':>€s  not 
provide  a  satisfactory  fit  during  actual  use, 
the  test  sub|ect  may  request  another  QNTr 
which  shall  be  performed  imm.'diatelv 

e.  A  respirator  fit  fs'-tnr  card  shall  t»e 
issued  to  the  these  sunu-st  W:th  ;he  foUowui);. 
information 

(1)  Name 

(2!  Dale  of  fit  test. 

12)  Protection  factors  obtained  through 
each  manufacturer,  model  and  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person  that 
conducted  the  test. 

f  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  'be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  bas 
altered  the  integnty  of  the  filter  mt'ha 
Organic  vapor  cartridges/canisters  s.'ibI!  be 
replaced  daily  or  sooner  if  there  is  any 
indication  of  breakthrough  bv  ihe  test  agent 

10.  Retestmg.  In  addition,  because  the 
sealing  of  the  respirator  may  be  affected. 
quantitative  fit  testing  shall  be  repteated 
immediately  when  the  test  subject  has  a. 


(11  Weight  change  n<  20  pounds  or  m(;re 

(2)  Significant  far  M'  scarring  ;,n,  'he  area  o! 
the  facepiece  seal 

(3)  Significant  dental  chanaes  ;  e 
multiple  extractions  withou*  pn:>i.nesis,  or 
acquiring  dentures, 

(4)  Reconstructive  or  cosmetu,  sur^ff^     .: 

(5)  Any  other  cxmdition  that  may  ;r;terft'r^ 
with  facepiece  s«ialing. 

11  Recordkeeping. 

a  A  summary  of  all  test  results  ahall  b« 
maintained  for  3  years.  The  summary  shall 
include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Fit  factors  obtained  from  every 
respirator  tested  (indicate  manufacturer, 
model,  size  and  approval  number). 

b.  A  copy  of  all  test  data  including  the  strip 
chart  and  results  shall  be  kept  tot  at  least  5 
years, 

§1915.1120     Accfe*  :,:.  nr  ::,oym  ssposur* 
and  fTMKitcaf  r»ccrdt 

(a)  Purpose.  The  purpose  of  this 
section  is  to  provide  employees  and 
their  designated  representatives  a  right 
of  access  to  relevant  exposure  and 
medical  records;  and  to  provide 

rf  presentalives  of  the  Assistant 
Se<  'etary  a  right  of  access  to  these 
records  in  order  to  fulfill 
responsibilities  under  the  Occupational 
Safety  and  Health  Act.  Access  by 
employees,  their  representatives,  and 
the  Assistant  Secreta'v  is  necessary  to 
yield  both  direct  and  indirect 
improvements  in  the  detection, 
treatment,  and  prevention  of 
occupational  disease.  Each  employer  is 
responsible  for  assuring  compliance 
with  this  section,  but  the  activities 
involved  In  complying  with  the  access 
to  medical  records  provisions  can  be 
carried  out,  on  behalf  of  the  employer, 
by  the  physician  or  other  health  care 
personnel  in  charge  of  employee 
medical  records.  Except  as  expressly 
prov'ded.  nothing  in  this  section  is 
intended  to  affect  existing  legal  and 
ethical  obligations  concerning  the 
rr.aintenance  and  confidentiality  of 
employee  medical  information,  the  duty 
to  disclose  information  to  a  patient/ 
employee  or  any  other  aspect  of  the 
medical-care  relationship,  or  affect 
existing  legal  obligations  concerning  the 
protection  of  trade  secret  information. 

(b)  Scope  and  application.  (1)  This 
section  applies  to  each  general  industry, 
maritime,  and  construction  employer 
who  makes,  maintains,  contracts  for,  or 
has  access  to  employee  exposure  or 
medical  records,  or  analyses  thereof, 
pertaining  to  employees  exposed  to 
toxjc  substances  or  harmful  physical 
agents 

12  j  This  section  applies  to  all 
employee  exposure  and  medical 
rt^cords,  and  analvsps  tht^^of,  of  such 


employees,  whether  or  not  the  records 
are  mandated  by  sp>ecific  occupational 
safety  and  health  standards. 

(3)  This  section  applies  to  all 
employee  exposure  and  medical 
'Hi  (■■'■'is.  and  analyses  thereof,  made  or 
mainlained  in  any  manner,  including  on 
an  in-bouse  of  contractual  (e.g.,  fee-for- 
sfj^  ice)  basis.  Each  employer  shall 
asEu^re  that  the  preservation  and  access 
requirements  of  this  section  are 
complied  with  regardless  of  the  manner 
in  which  the  records  are  made  or 
maintained. 

(c)  Definitions — (1)  Access  means  the 
ri^t  and  opportunity  to  examine  and 
copy. 

l2)  Analysis  using  exposure  or 
medical  records  means  any  compilation 
of  data  or  any  statistical  study  based  at 
least  in  part  on  information  collected 
from  individual  employee  exposure  or 
medical  records  or  information 
collected  from  health  insurance  claims 
records,  provided  that  either  the 
analysis  has  been  reported  to  the 
employer  or  no  further  work  is  currently 
being  done  by  the  person  responsible  for 
preparing  the  analysis. 

(3)  Designated  representative  means 
any  individual  or  organization  to  whom 
an  employee  gives  written  authorization 
to  exercise  a  right  of  access.  For  the 
purposes  of  access  to  employee 
exposure  records  and  analyses  using 
exposure  or  medical  records,  a 
recognized  or  certified  collective 
bargaining  agent  shall  be  treated 
automatically  as  a  designated 
representative  without  regard  to  written 
employee  authorization. 

(4)  Employee  means  a  current 
employee,  a  former  employee,  or  an 
employee  being  assigned  or  transferred 
to  work  where  there  will  be  exposure  to 
toxic  substances  or  harmful  physical 
agents.  In  the  case  of  a  deceased  or 
legally  incapacitated  employee,  the 
employee's  legal  representative  may 
directly  exercise  all  the  employee's 
rights  under  this  section, 

(5)  Employee  exposure  record  means 
a  record  containing  any  of  the  following 
kinds  of  information: 

(i)  Environmental  (workplace) 
monitoring  or  measuring  of  a  toxic 
substance  or  harmful  physical  agent, 
including  personal,  area,  grab,  wipe,  or 
other  form  of  sampling,  as  well  as 
related  collection  and  analytical 
methodologies,  calculations,  and  other 
background  data  relevant  to 
interpretation  of  the  results  obtamed; 

(iifBiologlcal  monitoring  results 
which  directly  assess  the  absorption  of 
a  toxic  substance  or  harmful  physical 
agent  by  body  systems  (eg.,  the  level  of 
a  chemical  in  the  blood,  urine,  breath, 
hair,  fingernails,  etc)  but  not  Including 
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rosuils  which  assess  .he  biological  affect 
of  a  subst&nce  or  agent  or  which  assess 
an  employee  s  nse  of  alcohol  or  dro^s. 

(lii)  Matenai  safety  aata  snsels 
ir^dicatiRg  that  the  matenai  may  po«<-  d 
hazard  to  human  he«iiLn  or 

Uv)  In  the  absence  of  'J:8  shelve,  a 
cheracial  inventor/  or  any  oiner  record 
which  revBdls  where  aj:id  wnen  u.wd 
and  the  identity  [e.g  .  chemcai. 
common,  or  trade  name)  of  <»  toxn, 
substance  or  ham.fi J  piw^.ral  a^ent 

(6)(i]  hmployee  mtdicai  r^ror'l  .ii&ar.% 
a  record  concerning  the  healLh  status  of 
an  employee  wh;cft  is  made  or 
maintained  b\  a  p^y■•:clan,  nurse,  or 
other  healin  ca^:  p-r-^onnel  or 
'ec;hnician,  mcnidinft 

[A]  Medical  and  emplovment 
q u est! onna ires  or  niSiones   including 
)oh  de«cnpt-on  and  o<'  rupaaonai 
exposures), 

iB)  The  results  of  medical 
examinations  (pn»^mployiEent,  pre- 
assignmert,  pe-^nc     or  episodic)  and 
laboratorv'  tes^s  :  n  ,:rding  chest  and 
otner  X-ray  exar-  --a-ian.*  taxen  for  the 
P'lTDosee  of  estc^:  ..sr^ng  a  base-line  or 
detecting  occu,  :    ^r.al  illneM.  and  all 
rjoiogica;  mon:tunn^  not  de&ned  as  an 
■  aracloyee  exposure  record"), 

IC)  Medical  opinions,  diagnoses. 
progress  notc^s.  and  recommendations, 

■  D)  Fif-st  aid  records, 

[h]  Descnpuous  of  treatments  and 
proscriptions,  and 

(F)  Employee  medical  complaints. 

(u)  Employee  medical  record"  does 
not  include  medical  information  in  the 
form  of; 

(A)  Physical  specimens  (e.g.,  blood  or 
unne  samples)  waich  are  routinely 
discarded  as  a  part  of  normal  medical 
practice;  or 

(Bl  Records  concerning  health 
insurance  claims  if  maintained 
separately  from  the  employer's  medical 
program  ai:d  its  records,  and  not 
accessible  to  the  employer  by  employee 
name  or  olaer  direct  personal  identifier 
(eg,  social  security  number,  payroll 
number,  etc.),  or 

(C)  Records  created  solely  in 
preparation  for  litigation  which  are 
pn  viieged  from  discovery  under  the 
applicable  rules  of  procedure  or 
evidenr  e;  or 

(D|  Records  concerning  voluntary 
employee  assistance  programs  (alcohol, 
drug  abuse,  or  personal  counseling 
programs)  if  maintained  separately  from 
the  employer  s  me>di€al  program  and  its 
records. 

(7)  Employer  meaiis  %  "L;n«[!t 
employer  a  former  empicvwr,  or  a 
successcr  employer 

[8j  Eixposure  or  exposed  means  that 
^z  employee  is  sub>e<ied  to  a  toxic 
s  ibstance  or  harmf  j1  physical  agent  in 


the  course  of  employment  through  any 
route  of  entry  {iriLhaietinn,  ingestion. 
skin  contact  or  absorption,  etc.),  and 
includes  past  expo'^ure  and  potential 
(e.g.,  accidental  or  possible)  exposure, 
but  does  not  include  situations  where 
the  employer  can  demonstrate  tliat  the 
toxic  substance  or  harmful  physic^ 
agent  is  not  used,  handled,  stored, 
generated,  or  present  in  the  workplace 
in  any  manner  difierent  from  typical 
non-occupational  situations 

(9)  Health  professional  means  a 
physician,  occupational  health  nurse. 
industrial  hygienist,  toxicologist,  or 
epidemiologist,  providing  medical  or 
other  occupational  health  services  to 
exposed  employees. 

110)  Record  means  any  item, 
collection,  or  grouping  of  information 
regardless  of  the  form  or  process  by 
which  it  is  maintained  [e.g.,  paper 
document,  microfiche,  microfilm.  X-ray 
film,  or  automated  data  processing), 

(11)  Specific  chemical  identitv  means 
the  chemical  name,  Chemical  Abstracts 
Service  (CAS)  Registry  Number,  or  any 
other  information  that  reveals  the 
precise  chemical  designation  of  the 
substance. 

(12)(i)  Specific  written  consent  means 
a  written  authorization  containing  the 
following; 

(A)  The  n#rae  and  signature  of  the 
employee  authorizing  the  release  of 
medical  infonnation, 

(B)  The  date  of  the  written 
authorization, 

(C)  The  name  of  the  individual  or 
organizaticHi  that  is  authorized  to  release 
the  medical  information, 

(D)  The  name  of  the  designated 
representative  (individual  or 
organization)  that  is  authorized  to 
receive  the  released  information, 

(E)  A  general  descnption  of  the 
medical  infonnation  that  is  authorized 
to  be  released, 

(F)  A  general  description  of  the 
purpose  for  the  release  of  the  medical 
information,  and 

(G)  A  date  or  condition  upon  which  " 
the  written  authorization  will  expire  (if 
less  than  one  year). 

(ii)  A  written  authorization  does  not 
operate  to  authorize  the  release  of 
medical  information  not  in  existence  on 
the  date  of  writtao  authorization,  unless 
the  release  of  future  information  is 
expressly  authorized,  and  does  not 
operate  for  more  than  one  year  fTim  the 
date  of  written  authorization. 

(iii)  A  written  authorization  may  be 
revoked  in  v^iting  prospectively  at  any 
time. 

(13)  Toxjc  substance  or  harmful 
physical  agent  means  anv  chemical 
substance,  biological  agent  (bactena. 
virus,  fungus,  etc.),  or  physical  stress 


(noise,  heat,  cold,  vibration,  repetitive 
motion,  ionizing  and  non-ionizing 
radiation,  hv-po — or  hyperbaric  pressure, 
etc.)  which: 

(i)  Is  listed  in  the  least  pnnted  edition 
of  the  National  In.ilitut9  for 
Occupational  Safety  ar.d  H'salth 
(NIOSH]  Registry'  of  Toxic  E.^cts  of 
Chemical  Substances  (RTECS);  or 

(ii)  Has  yielded  positive  evidence  of 
an  acute  or  chronic  health  hazard  in 
testing  conducted  by,  or  known  to,  the 
employer;  or 

(lii)  Is  tlie  subject  of  a  materiel  safety 
data  sheet  kept  by  or  known  to  the 
employer  iridicaMng  that  the  material 
may  pose  a  hazara  to  human  health. 

(14)  Trade  sec^-ei  means  any 
confidential  forr.ula,  pattern,  process, 
device,  or  inforTiaiion  or  compilation  of 
information  that  is  used  in  an 
employer's  business  and  that  fives  the 
employer  an  opporfunity  to  obtain  an 
advantage  over  competitors  who  do  not 
know  or  use  it. 

id)  Prcfpn'atinn  of  records.  (1)  Unless 
a  specific  occupational  safety  and  health 
standard  provides  a  different  period  of 
time  e&ch  sraployer  snali  aisare  the 
preservation  and  retention  of  records  as 
fuUows. 

(i)  Employee  medical  records.  The 
medical  record  for  each  employee  shall 
be  preset  .ed  and  maintained  for  at  least 
the  duration  of  employment  plus  thirty 
(30)  years,  except  that  tl-ie  following 
types  of  records  neea  not  be  retained  for 
any  specified  period: 

(A)  Health  insurance  claims  records 
maintained  separately  from  the 
employer's  medical  program  and  its 
records, 

(B)  First  aid  rvc-Trds  tnot  including 
medi!:;.«l  histories!  of  one-time  treatment 
and  subsequent  opservation  of  minor 
scratches,  cuts  bums,  splinters,  and  the 
like  which  do  not  i.nvoive  medical 
treatment,  loss  o'  consaousness, 
restriction  of  work  or  motion,  or  transfer 
to  another  u.ib,  't  made  on-site  by  a  non- 
physician  and  if  maintained  separately 
from  the  employer's  medical  program 
and  its  records,  and 

(C)  7  he  medical  records  of  employees 
who  liave  worked  for  less  than  (1)  year 
f>jr  the  employer  need  not  be  retained 
beyond  the  term  of  employment  if  they 
are  provided  to  the  employee  upon  the 
termination  of  employment. 

(ii)  Employee  exposure  irfcords.  Each 
employee  exposure  record  shall  Im 
preserved  and  maintained  for  at  lea.st 
tiiirty  (30)  years,  except  that; 

(A)  Background  data  to  environmental 
(workplace)  monitoring  or  measuring, 
such  as  laboratory  reports  and 
worksheets,  need  only  be  retained  for 
one  (1)  year  as  long  as  the  sampUng 
results,  the  collection  metliodology 
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(sampling  plen),  a  description  of  the 
analvt.ca!  and  mathematical  methods 
usecf,  and  a  sammarv'  of  other 
background  data  rwievaut  to 
mterpretetion  of  tn»^  results  obtained, 
are  retained  fo:  a\  least  tiiirty  (30)  years; 
and 

(B)  Material  safety  da'a  sheets  and 
paragraph  (c)(5)(iv)  records  coni  eming 
the  identity  of  a  substance  or  agent  need 
not  be  retained  for  any  specified  period 
as  long  as  some  record  of  the  identify 
(chemical  name  if  known)  of  the 
substance  or  agent,  where  it  was  used, 
and  when  it  was  used  is  retained  for  at 
least  thirty  (30)  years;' and 

(C)  Biological  monitoring  results 
designated  as  exposure  records  by 
specific  occrupational  safety  and  health 
standards  shall  be  preserved  and 
maintained  as  required  by  the  specific 
standard. 

(iii)  Analyses  using  exposure  or 
medical  records.  Each  analysis  using 
exposure  or  medial  records  shall  be 
preserved  and  maintained  for  at  least 

thirty  (30)  years. 

(2 J  Nothing  in  this  section  is  intended 
to  mandate  the  form,  manner,  or  process 
by  which  an  employer  preserves  a 
record  as  long  as  ihe  information 
contained  in  tha  record  is  preser\'ed  and 
retrievable,  except  that  chest  X-ray  fii.ms 
shall  be  preserved  in  Lheir  original  state 

ie)  /Access  to  records — (1)  General  [i] 
Whenever  an  employee  or  designated 
representative  requests  access  to  a 
record,  the  employer  shall  assure  that 
access  is  provided'  ;r.  a  reasonable  ti.Tifv 
place,  and  manner  If  the  employer 
cannot  reasonably  provide  access  to  the 
record  within  fifteen  (15)  working  days, 
the  employer  shall  within  the  Fifteen 
(15)  working  days  apprise  the  employee 
or  designated  representative  requesting 
the  record  of  the  reason  for  the  delay 
and  the  earliest  date  when  the  record 
can  be  made  available, 

(ii)  The  employer  may  require  of  the 
requester  only  such  information  as 
should  be  readily  known  to  the 
requestor  and  whii  h  may  be  necessary 
to  locj-.te  or  identifv  the  records  being 
requested  (eg  ,  dates  and  locations 
where  the  employee  worked  during  the 
time  period  in  question).^ 

(iii)  Whenever  an  employee  or 
designated  representative  requests  a 
copy  of  a  record,  the  employer  shall 
assure  that  either: 

(A)  A  copy  of  the  record  is  provided 
without  cost  to  the  employee  or 
representative, 

(B)  The  necessary  mec;hanical  copying 
facilities  (e.g.,  photocopyinf:,]  are  made 


Rvailable  without  cost  to  the  employee 
or  representative  for  copjing  the  recoro, 
or 

(C)  The  record  is  loaned  to  the 
employee  or  representative  for  a 
reasonable  time  to  enable  a  copy  to  be 
made. 

(iv)  In  the  case  of  an  original  X-ray, 
the  employer  may  restrict  access  to  on- 
site  examination  or  make  other  suitable 
arrangements  for  the  temporary  loan  of 
the  X-ray. 

(v)  Whenever  a  record  has  been 
previously  provided  without  cost  to  an 
employee  or  designated  representative, 
the  employer  may  charge  reasonable, 
non-discriminatory  administrative  costs 
[i.e.,  search  and  copying  expenses  but 
not  including  overhead  expenses)  for  a 
request  by  the  employee  or  designated 
representative  for  additional  copies  of 
the  record,  except  that 

(A)  An  employer  shall  not  charge  for 
an  initial  request  for  a  copy  of  new 
information  that  has  been  added  to  a 
record  which  was  previously  provided; 
and 

(B)  An  employer  shall  not  charge  for 
an  initial  request  by  a  recognized  or 
certified  collective  bargaining  agent  for 
a  copy  of  an  employee  exposxire  record 
or  an  analysis  using  exposure  or 
medical  records. 

(vi)  Nothing  in  this  section  is 
intended  to  preclude  employees  and 
collective  bargaining  agents  from 
collectively  bargaining  to  obtain  access 
to  information  in  addition  to  that 
aval 
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those  chemicals  aintmtiy  in  use  that  are  eSected 
by  the  Hazard  Comnnwii cation  Standard  in 
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...lable  under  this  section. 

12)  Employee  and  designated 
representative  access — (i)  Employee 
exposure  records.  (A)  Except  as  limited 
by  paragraph  (f)  of  this  section,  each 
employer  shall,  upon  request,  assure  the 
access  to  each  employee  and  designated 
representative  to  employee  exposure 
records  relevant  to  the  employee.  For 
the  purpose  of  this  section,  an  exposure 
record  relevant  to  the  employee  consists 
of: 

(1)  A  record  which  measures  or 
monitors  the  amount  of  a  toxic 
substance  or  harmful  physical  agent  to 
which  the  employee  is  or  has  been 
exposed; 

[2]  Ln  the  absence  of  such  directly 
relevant  records,  such  records  of  other 
employees  with  past  or  present  job 
duties  or  working  conditions  related  to 
or  simiilar  to  Lhose  of  the  employee  to 
the  extent  necessary  to  reasonably 
indicate  the  amount  and  nature  of  the 
toxjc  substances  or  harmful  physical 
agents  to  which  the  employee  is  or  has 
been  subiected,  and 

ii]  Exposure  rwcoros  to  the  exter,; 
necessary  to  reasonably  indicate  the 
amount  and  n attire  of  the  toxic 
substances  or  harmful  physical  agents  at 
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or  transferred. 

(B)  Requests  by  designated 
representatives  for  unconsented  access 
to  em: !  ve«'  t  ^ ;';  i<:ure  records  shall  be 
in  v^  n'lnj^  arc  sLail  specify  with 
'easc.n,:-i;.ie  ;>firticularity: 

(ij  The  rv    -ds  requested  to  be 
disclosed;  ar.i 

{2)  The  occupational  health  need  for 
gaining  access  to  these  records. 

(ii)  Employee  medical  records.  (A) 
Each  employer  shall,  upon  request, 
assure  the  access  of  each  employee  to 
employee  medical  records  of  which  the 
employee  is  the  subject,  except  as 
provided  in  paragraph  (e)(2)(ii)(D)  of 
this  section. 

(B)  Each  employer  shall,  upon 
request,  assure  the  access  of  each 
designated  representative  to  the 
employee  medical  records  of  any 
employee  who  has  given  the  designated 
representative  specific  written  consent. 
Appendix  A  to  this  section  contains  a 
sample  form  which  may  be  used  to 
establish  specific  written  consent  for 
access  to  employee  medical  records. 

(C)  Whenever  access  to  employee 
medical  records  is  requested,  a 
physician  representing  the  employer 
may  recommend  that  the  employee  or 
designated  representative: 

(IjConsult  with  the  physician  for  the 
purposes  of  reviewing  and  discussing 
the  records  requested, 

[2]  Accept  a  summary  of  material  facts 
and  opinions  in  lieu  of  the  records 
requested,  or 

(3)  Accept  release  of  the  requested 
records  only  to  a  physician  or  other 
designated  representative. 

(Dj  Whenever  an  employee  requests 
access  to  his  or  her  employee  medical 
records,  and  a  physician  representing 
the  employer  believes  that  direct 
employee  access  to  information 
contained  in  the  records  regarding  a 
specific  diagnosis  of  a  terminal  illness 
or  a  psychiatric  condition  could  be 
detrimental  to  the  employee's  health, 
the  employer  may  inform  the  employee 
that  access  will  only  be  provided  to  a 
designated  representative  of  the 
employee  having  specific  written 
consent,  and  deny  the  employee's 
request  for  direct  access  to  this 
information  only.  Where  a  designated 
representative  with  specific  written 
consent  requests  access  to  information 
so  withhela,  the  employer  shall  assure 
the  access  of  the  designated 
representative  to  this  information,  even 
when  it  is  known  that  the  designated 
representative  will  give  the  information 
to  the  employee. 

(E)  A  physician,  nurse,  or  other 
responsible  health  care  personnel 
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frorri  r9q'.i«i5*,Bd  mf<(i.-al  record"?  '.he 
ider.titv  cf  a  fa.T.ilv  rr.einber  personal 
friend  or  fellow  empi've*'  ".vho  has 
provided  corf-'ifnt.^;  ir^'nrmation 
ccnreming  in  emp. '•",■«*»  s  r.'^nhs  s'^tus. 

iiii)  .4.'i'7/vif  <;  L'-.r.p  aposLfe  or 
rredi  -Qi  '-■^c-.'irds    .\:  Kach  employee 
shall,  upor  req-ie-^t,  '-..s-jure  the  access  of 
each  arrpio>«e  a-'M  ;!>■■>. j^-^  I'ad 
representative  to  each  anal>'5is  using 
exposure  or  medical  records  concerning 
the  employee's  working  conditions  or 
wor*  piare. 

(F   Whenever  access  is  requested  to 
an  a.  a    s;s  which  reports  the  contents 
of  eTir-  ^'^  n.ndical  records  by  either 
^Lfvjt  iti-T.^T  'name,  address,  social 
s«^  iirtv  r  :r:  "*-r  payroll  number,  etc.) 
c.-  bv  :   fo  -"naUDn  which  could 
rHttsmablv  be  used  under  the 
c  tl  instances  indirectly  to  identify 
';per  ;F.c  employees  (exact  age,  height, 
v.etihf,  nc9,  sex,  date  of  initial 
e  nployrnent,  job  title,  etc),  the 
enployer  shall  assvre  that  personal 
identifiers  are  removed  before  access  is 
provided.  If  the  employer  can 
demonstrate  tha*^  removal  of  personal 
identifiers  fixirn  an  analysis  is  not 
feasible,  access  to  the  personally 
identifiable  portioos  of  the  analysis 
need  not  be  prnvided. 

(3!  OSliA  GccfKS.  (i)  Each  employer 
shall,  upi^n  request,  and  without 
derogation  of  any  rights  under  the 
C  r.M  tution  or  the  Occupational  Safety 
-:nd  Health  Act  of  1970.  29  U.S.C.  651 
rt  sf'tj  ,  that  the  employer  chooses  to 
exercise,  assure  the  prompt  access  of 
representatives  of  the  Assistant 
S*K  retary  of  Labor  for  Ckrupational 
Safely  and  Health  to  employee  exposure 
and  medical  records  and  to  analyses 
ising  rxr-^si.'o  or  medical  records. 
RL.es  nf  i^".',.  y  practice  and  procedure 
vovPH"  :.K  GSHA  access  to  employee 
medudl  records  are  contained  in  29  CFR 
1913  10. 

(u)  Whenever  CSHA  seeks  access  to 
perjcnally  identifiable  employee 
rnedicfll  information  by  presenting  to 
the  employer  a  written  access  order 
pursuant  to  29  CFR  1913.10(d),  the 
emp  1 .  V  j:  shall  prominently  post  a  copy 
nf  »he  v\:    'en  actress  order  and  its 
accorr  pa:- .  v.k  cover  letter  for  at  least 
fifte*>n  ' ;  ■  ,  w  .-<..",'.:  days. 

[f)  Trc'jp  f"  .'°fs  (1)  Except  as 
prcv  ieo  m  paragraph  {f)(2)  of  this 
sea'cr,  nothing  .n  this  section 
precludes  i:\  employer  from  deleting 
fro:r,  r«'  i  ris  req\:ested  by  a  health 
p.'-Dfe'=s  cna!,  enrpioyee,  or  desi^ated 
r9pres"."tativ9  any  trade  secret  data 
V  nich  disc  Icsf-s  r^anufacturing 
p.-  :r!->^^  or  :i;s<  l-:>es  the  percentage  of 

.'.enica!  substance  m  mixt-ore,  as  long 
...  -.he  health  professional,  employee,  or 


designated  representative  is  notified 
that  mformaticHi  has  been  deleted 
Whenever  deletion  of  trade  secrnt 
information  substantially  impairs 
evaluation  of  the  place  where  or  the 
time  when  exposure  to  a  toxic  substance 
or  harmful  physical  agent  occxirred,  the 
employer  shall  provide  alternative 
information  which  is  sufficient  to 
permit  the  requesting  party  to  identify 
where  and  when  exposure  occurred. 

(2)  The  employer  may  withhold  the 
specific  chemical  identity,  including  the 
chemical  name  and  other  specific 
identification  of  a  toxic  substance  from 

a  disclosabia  record  provided  that: 

(i)  The  claim  that  the  information 
withheld  is  a  trade  secret  can  be 
supported; 

(ii)  All  other  available  information  on 
the  properties  and  effects  of  the  toxic 
substance  is  disclosed; 

(iii)  The  employer  informs  the 
requesting  party  that  the  specific 
chemical  identity  is  be:  ig  withheld  as  a 
trade  secret;  and 

(iv)  The  specific  chemical  identity  is 
made  available  to  health  professionals, 
employees  and  designated 
representatives  in  accordance  with  the 
specific  applicable  provisions  of  this 
paragraph. 

(3)  Where  a  treating  physician  or 
nurse  determines  that  a  medical 
emergency  exists  and  the  specific 
chemical  identity  of  a  toxic  substance  is 
necessary  for  emergency  or  first-aid 
treatment,  the  employer  shall 
immediately  disclose  the  specific 
chemicai  identity  of  a  trade  secret 
chemical  to  the  treating  physician  or 
nurse,  regardless  of  the  existence  of  a 
written  statement  of  need  or  a 
confidentiality  agreement.  The 
employer  may  require  a  written 
statement  of  need  and  confidentiality 
agreement,  in  accordance  '.vith  the 
provisions  of  paragraphs  lf)(4)  and  (f)(5). 
as  soon  as  circumstances  permit. 

(4)  In  non-emergency  situations,  an 
employer  shall,  upon  request,  disclose  a 
specific  chemical  identity,  otherwise 
permitted  to  be  withheld  under 
paragraph  (f)(2)  of  this  section,  to  a 
health  professional,  employee,  or 
designated  representative  if: 

(i)  The  request  is  in  writing; 

(ii)  The  request  describes  with 
reasonable  detail  one  or  more  of  the 
following  occupational  health  needs  for 
the  Information: 

(A)  To  assess  the  haoards  of  the 
chemicals  to  which  employees  will  l»i 
exposed; 

(B)  To  conduct  or  assess  sampling  of 
the  workplace  atmosphere  to  determine 
employee  exposure  levels; 


(C)  To  conduct  pre-as.signment  or 
penodic  medical  surveillance  of 
e<pnsed  ennplovees; 

\Di  To  provide  medical  treatment  to 
exposed  employees; 

[?.)  To  select  or  assess  appr'  pnaie 
persona!  protective  equipn;ent  to: 
exposed  employees; 

(F)  To  design  or  assess  engineering 
controls  or  other  protective  rr.easures  for 
exposf  d  e!nployees,  and 

(oj  To  conduct  st'jdios  'o  determine 
the  health  effects  of  exposure. 

(iii)  The  request  explpins  in  detail 
why  the  disclosure  of  the  specific 
chemicai  identity  .s  esssnlial  and  that, 
in  lieu  thereof,  the  disclosure  of  the 
following  Lniorraalion  would  not  enable 
the  health  professional,  employee  or 
designated  represtintative  to  provide  the 
occupational  health  services  descrbad 
in  paragraph  (r/i4)tii]  of  tins  secl:oc: 

(A)  The  properties  and  effects  of  the 
chemical; 

(B)  Measures  for  controlling  workers' 
exposure  to  the  chemical; 

(C)  Methods  of  monitoring  and 
analyzing  worker  e.xposure  to  the 
chemical;  and, 

(D)  Mathuds  c!  diagnosing  and 
treating  harmful  exposures  to  the 
chemical; 

(iv)  The  request  includes  a 
description  of  the  procedures  to  be  used 
to  maintain  the  confidentiality  of  the 
disclosed  infcmiauon;  and, 

(v)  The  haaita  professional,  employee, 
or  designated  representative  and  the 
employer  or  contractor  of  the  services  of 
the  health  professional  or  designated 
representative  agree  m  a  wTitten 
ccr.fidenLiaiity  agratment  that  the 
health  professional,  employee  or 
designated  rppresentative  will  not  use 
the  trade  secret  information  for  any 
purpose  other  thrn  t_he  health  n0ed(sl 
asserted  and  a>;r9e  not  tc  release  the 
inforrr^ation  under  any  circumstances 
other  than  to  OSHA,  as  provided  in 
paragraph  (0(9)  of  this  section,  except  as 
authorized  by  thie  terms  of  the 
agreement  or  by  the  employer. 

(5)  The  ccnfi'denlJality  agreement 
authorized  by  paragraph  (f)(4)(iv)  of  this 
section; 

(i)  May  restrict  the  use  of  the 
information  to  the  health  purposes 
indicated  m  the  written  statement  of 
need; 

(ii)  May  provide  for  appropnate  legal 
remedies  in  the  event  of  a  breach  of  the 
agreement,  including  stipula'inn  of  a 
reasonable  pre-cstimate  of  \;\  '^iy 
dama^'es'  and, 

(iii)  May  not  include  requ.rements  for 
the  posting  of  a  penalty  bond 

(6)  Nothing  in  this  section  i;!  meant  to 
preclude  the  parties  from  pursuing  non- 
contractual remedies  to  the  extent 
permuted  by  law. 
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(7)  If  the  heelll.  prcfessicna!. 
«:nploy*»e  or  designatpd  representative 
receivirii^  the  trade  se<  ret  mfnrrr.atior. 
decides  that  there  is  a  need  to  dis<::losf: 

i;  to  OSri*t.  the  err.piover  wiio  provided 
the  inforrratjor;  shaii  be  ;nf  .-rrfwi  '!-:.v  the 
htjfcith  professiMnal  pmr  u.   or  ,i;  [ixa 
s<irr:8  time  a";,  such  a.:,^,u'^\i:» 

(8)  !f  the  employer  denibs  a  wTiUen 
n-»Q'jest  for  disclosure  nf  a  specific 
a,t-n-K".a;  idt-:,*;;v  u.e  ctrnial  must: 

(ij  Be  provided  to  ine  health 
professional,  einpicyye  or  designated 
represent  stive  within  thirty  days  of  the 
request; 

(ii)  Be  m  wtiti:  ii, 

(iii)  Include  evidence  to  support  the 
claim  that  the  specific  chemical  identity 
is  a  trade  secret; 

(iv)  State  the  specific  reasons  why  the 
reouest  is  being  denied;  and, 

(v)  Explain  in  detail  how  alternative 
information  may  satisfy  the  specific 
medical  or  occupational  health  need 
without  revealing  the  specific  chemical 
identity. 

(9)  "tae  health- professional,  employee, 
or  designated  representative  whose 
request  for  information  is  denied  under 
paragraph  {f)(4)  of  this  section  may  refer 
the  request  and  the  written  denial  of  the 
reguest  to  OSHA  for  consideration. 

(10]  When  a  heath  professional 
employee,  or  designated  representative 
refers  a  denial  to  OSIIA  under 
paragraph  (f)(9)  of  this  section,  OSHA 
shall  consider  the  evidence  to  determine 
if: 

(i)  The  ernployer  has  supported  the 
claim  tiiat  the  spe<:ific  chemical  identity 
is  a  trade  secret; 

(ii)  The  health  professional  employee, 
or  designated  representative  has 
supported  the  claim  that  there  is  a 
medical  or  occupational  health  need  for 
tlie  information;  and 

(iii)  The  health  professional, 
employee  or  designated  representative 
h?.s  demoristrated  adequate  means  to 
p-ntect  the  confidentiality. 

( :  v;  1   If  O.SH.\  determines  that  the 
spea'c  c  henucai  i  dentity  requested 
under  paragraph  (f)(4)  of  this  section  is 
not  a  bona  fide  trade  secret,  or  that  it  is 
a  Li-ade  set  ret  but  the  requesting  health 
professioral,  employee  or  designated 
representatives  has  a  legitimate  medical 
or  occupational  health  need  for  the 
infnrmaticn,  has  executed  a  written 
confidentiality  agreement,  and  has 
shown  adequate  means  for  complying 
with  thu-  tarrps  of  such  agreerr.ent,  the 
emplover  wili  be  subtecl  tc  citation  bv 

osha' 

(ii)  If  aTi  employer  dem-.-istiates  to 
OSHA  that  the  execulion  uf  a 
confidentiality  agreement  would  not 
provide  sufficient  protection  against  the 
potential  harm  from  tiie  unaiilhorized 


disclosure 

-V 


f  a  trade  sefet  spwufic 
rnerrK'^l  ic^'ntitv,  'h*'  A-ssistan' 
St*!  ■"t-lar,  rl;l^'  iSS'ir-  S'.^i  h  C/nJers  or 
impose  such  addtor.a   limitations  or 
conditions  upon  the  disclosure  of  the 
requested  chemical  information  as  may 
be  appropriate  tn  a'^s.-f   • -t  the 
occupational  hea/J.  n  «!';!,  are  met 
without  an  undue  risk  of  harm  to  the 
employer. 

(12)  Notwithstanding  the  existence  of 
a  tradie  secret  claim,  an  en  ;  >     f<T  shall, 
upon  request,  disclose  to  lae  Assistant 
Secretary  any  information  which  this 
section  reqi;::»'~  '■  »  erri  vr  •  >  make 
available,  ^^^f■^c-  -.'ifr^-  .■.  a  ;;si:;-  secret 
claim,  such  claim  shall  be  made  no  later 
than  at  the  time  the  information  is 
provided  to  the  Assistant  Secretary  so 
that  suitable  determinations  of  trade 
secret  status  can  be  made  and  the 
necessary  protections  can  be 
implemented. 

(13)  Nothing  in  this  paragraph  shall 
be  construed  as  requiring  the  disclosure 
under  any  circumstances  of  process  or 
percentage  of  mixture  information 
which  is  trade  secret. 

(g)  Employee  information.  (1)  Upon  an 
employee's  first  entering  into 
employment,  and  at  least  annually 
thereafter,  each  employer  shall  inform 
current  employees  covered  by  this 
section  of  the  following: 

(i)  The  existence,  location,  and 
availability  of  inv  records  covered  by 
this  section; 

(ii)  The  person  responsible  for 
maintaining  and  providing  access  to 
records;  and 

(iii)  Each  employee's  rights  of  access 
to  these  records. 

'(2)  Each  employer  shall  keep  a  copy 
of  this  section  and  its  appendices,  and 
make  copies  readily  available,  upon 
request,  to  employees.  The  employer 
shall  also  distribute  to  current 
employees  any  informational  materials 
concerning  this  section  which  are  made 
available  to  the  employer  by  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 

(h)  Transfer  of  records.  (1)  Whenever 
an  employer  is  ceasing  to  do  business, 
the  employer  shall  transfer  all  records 
subject  to  this  section  to  the  successor 
employer.  The  successor  employer  shall 
receive  and  maintain  these  records. 

(:]  vvlenever  an  employer  is  ceasing 
to  do  bubiness  and  there  is  no  successor 
employer  to  receive  and  maintain  the 
records  subject  to  this  standard,  the 
employer  shall  notify  affected  current 
employees  of  their  rights  of  access  to 
records  at  least  three  (3)  months  prior  to 
the  cessation  of  the  employer's  business. 

(3)  Whenever  an  employer  either  is 
ceasing  to  do  business  and  there  is  no 
successor  employer  to  receive  and 


maintain  the  records  ur  intends  to 
dispose  of  anv  rw  urti'  r«:  iirodtob* 
preserved  for  «■  .nast   ..r*  (30)  yesrs, 
the  employer  shall: 

(i)  Transfer  the  records  to  the  Director 
of  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  if  so  required  by  a  specific 
occupational  safety  and  health  standard; 
or 

(ii)  Notify  the  Director  of  NIOSH  in 
writing  of  the  impending  disposal  of 
records  at  U  i«!  three  (3)  months  prior  to 
the  disposa,  cf  Lne  records. 

(4)  Where  an  employer  regularly 
disposes  of  records  required  to  be 
preserved  iot  at  least  thirty  (30)  years, 
the  employer  may,  with  at  least  (3) 
months  notice,  notify  the  Director  of 
NIOSH  on  an  annual  basis  of  the  records 
intended  to  be  disposed  of  in  the 
coming  year. 

(i)  Appendices.  The  information 
contained  in  appendices  A  and  B  to  this 
section  is  not  intended,  by  itself,  to 
create  any  additional  obligations  not 
otherwise  imposed  by  this  section  nor 
detract  from  any  existing  obUgation. 
(Approved  by  the  Office  of  Mana§ement  and 
Budget  under  control  numbn  121S-006S) 

Appends  \  tr  k:^:"'  lUO-^-  '^smrif 
Authoniit'j'jn  l,f>ti(*r  titr  th.'  |..p(t»«>f'  !,)' 

DeiigL^ted  tLcpi-wtnULve  i.**tii  .Mindalar)  j 

I, (full  name  of  worker/patient), 

hereby  authorize (individual  or 

organization  holdiog  the  medical  records)  to 

release  to (individual  or 

organization  authorized  to  receive  the 
medical  infoimation),  the  following  medical 
information  from  my  personal  medical 
records: 


(Describe  generally  the  information  desired 
to  be  releaaed) 

1  give  my  permission  for  this  medical 
information  to  be  used  for  the  following 
purpose: 


but  I  do  not  give  permission  for  any  other  use 
or  re-disclosure  of  this  mformation. 

(Note:  Several  extra  lines  are  provided 
below  so  that  you  can  place  additional 
restrictions  on  this  authorization  letter  if  you 
want  to  You  may,  however,  leave  these  lines 
blank.  On  the  other  hand,  you  may  want  to 
(1)  specify  a  particular  expiration  date  far 
this  lettm  (if  less  than  one  year),  (2)  describe 
medical  information  to  be  created  in  the 
future  that  you  intend  to  be  covered  by  this 
authorization  letter  or  (3)  describe  portions 
of  the  medical  infbrmatloD  in  your  records 
which  you  do  not  intend  to  tw  released  as  a 
result  of  this  letter.) 
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Full  name  of  Employee  or  Legal 
Representative 


Signature  of  Employe©  or  Legal 
Representative 


UMI 


Date  of  Signarjre 

Appendix  B  to  f  1913.1120— AvtilabUity  of 
N10SH  K«gistry  of  Toxic  Eflscta  of  Ch«inicaJ 
Sofaituicw  (ITECS)  [N'on-Mandalory) 

Sec*ion  1915.1120  applies  to  all  employe 
exposure  and  medicai  records,  and  analyses 
thereof,  cf  empiovaes  exposed  to  !Qx;r 
rjb«t2nce«  or  harmf-.^I  physical  agec's 
f paragraph  "bliZ)  The  term  tnxjc  substance 
or  harrr.h,!  pbv^.ccd  Jient  ii  def.ned  by 
paragraph  fci':3:  'o  eccomfwss  c;herp.;:ai 
substances,  biological  agents,  and  physical 
stresnes  for  which  there  is  ev.der.ce  of 
hannfjl  health  effects.  The  r^jlaticn  uses 
the  latest  printed  edition  of  the  National 
Instipjte  for  Gc«:-..pdtijnal  Safety  and  Health 
(NIOSH)  Rf>s'5rr,  of"}x5c  Effects  of 
Chenilcai  Substdnces   PTECS]  is  one  of  the 
chief  sources  of  mforniation  as  to  whether 
evidence  of  harm^J  health  effects  exists  If 
I  substance  is  listed  m  the  latest  printed 
RTECS,  the  regu.ation  applies  to  expcs-jxe 
and  medical  records  (and  anal'.'ses  of  these 
recordi i  relevant  to  employees  exposed  to  the 
substance,' 

It  is  apprT,ipr.dte  to  note  that  the  final 
regulation  does  not  require  that  employers 
purchase  a  copy  of  RTECS,  and  manv 
employers  need  not  consult  RTECS  to 
ascertain  whe'her  the  j-  etnplo^-ee  exposure  or 
medical  records  are  s^jb:,ect  to  the  rule. 
Employers  who  do  not  currently  have  the 
lafe«1  pnnted  eaition  of  the  MOSH  RTECS, 
however,  may  desire  to  obtain  a  rnpv  The 
RTECS  IS  issued  in  an  annual  pri:/ed  edition 
aa  mandated  by  section  20(a;'e)  of  tfae 
Occupational  Safety  and  Health  Act  (29 
U.S.Q  6€9(a;(o); 

The  Introduction  to  the  luflO  printed 
edition  describes  'he  RTECS  as  follows: 

"The  1980  edition  of  the  Registry  of  Toxic 
Effects  of  Cbemloal  S;.08'anc:e9,  formsrly 
known  as  the  T  -xc  S.iDstances  list,  U  the 
ninth  revision  prepared  In  compliance  with 
the  requirements  of  S^ct'oc  ZC^ilit))  .of  the 
Occupational  Safetv  and  Health  Act  of  1970 
(Public  Law  91-596).  The  !?ng:nai  list  was 
completed  on  lune  28.  1971,  and  has  bwn 
updated  annaally  in  book  fotmat.  Beginning 
in  October  1977,  quarterly  revisions  have 
been  provided  in  microfiche  This  edition  of 
the  RegisTy  contains  168.095  listings  of 
chemical  ribstances  45,156  are  names  .if 
diSerent  chamicils  with  their  ass..v:iated 
toxicity  data  and  122,940  are  synonvins  This 
edition  includes  approximately  5  900  new 
chemical  compounds  that  did  mt  apo*>aj-  .a 
the  1979  RagistT>-  (p,  xi) 

"The  Registry  s  purposes  are  many,  and  It 
serves  a  variety  of  users.  It  is  a  single  source 
document  for  basic  toxicity  information  and 
for  other  data,  such  as  chemical  identifier?  ad 
information  necessary  for  the  preparation  of 
safety  directives  and  hazard  evaluations  for 
chemical  substances.  The  vanous  t;,-pes  of 
toxic  effects  linked  to  !iterB*T.ire  citations 
provide  researchers  and  ocrupafional  health 


scientists  with  an  introduction  to  the 
toxicological  literature,  making  their  own 
review  of  the  toxic  hazards  of  a  givsn 
subetacce  easier  By  present. eg  data  on  the 
lowest  repir+ed  doses  'hat  produce  effects  by 
Mveral  routes  of  entry  In  vanous  sp>ecie8,  the 
Regiatry  furnishes  valuable  infomation  to 
those  responsible  for  preparing  safety  data 
sheets  for  chemical  substances  Ln  'he 
workplace.  Chemical  and  production 
engineers  can  use  the  Registry  to  identify  the 
hazards  which  may  be  assor.sted  with 
chemical  intermediates  in  the  development 
of  final  products,  and  thus  can  more  readily 
select  substitutes  or  alternative  processes 
which  may  be  less  hazardous.  Some 
organizations,  including  health  age-^  les  and 
chemical  companies,  have  included  the 
NIOSH  Registry  accession  numbers  with  the 
listing  of  chemicals  in  their  files  to  reference 
toxicity  information  associated  with  those 
chemicals.  By  including  foreign  language 
chemical  names,  a  start  has  beisn  made 
toward  providing  rapid  identification  of 
substances  produced  in  other  countries,  (p. 
xi) 

"In  this  edition  of  the  Registry,  the  editors 
Intend  to  identify  "all  known  toxic 
substances"  which  may  exist  in  the 
environment  and  to  provide  pertinent  data 
on  the  toxic  effects  from  known  dc<;«8 
entering  an  organism  by  any  route  described. 
(pxi) 

"It  must  be  reemphasized  that  the  entry  of 
a  substance  In  the  Registry  does  not 
automatically  mean  that  it  must  be  avoided 
A  listing  does  mean,  however  that  the 
substance  has  the  documented  potential  of 
being  harmful  if  misused  and  care  must  be 
exercised  to  prevent  tramc  ..ons«c;uences. 
Thus,  the  Registry  lists  many  substances  that 
are  common  in  everyday  life  and  are  m 
nearly  every  household  in  the  L'ni'.ed  States. 
One  can  name  a  variety  of  such  dangerous 
substances:  prescription  and  non- 
prescription drugs;  food  additives;  pesticide 
concentrates,  sprays,  and  dusts;  f'jngicldes; 
herbicides;  paints;  glazes,  dyes,  bleaches  and 
other  household  cleaning  agents,  alkalies; 
and  varioui  solvents  and  diluents  The  list  is 
extensive  because  chemicals  have  become  an 
Integral  part  of  our  existence  " 

The  RTECS  printed  edition  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office 
(GPO),  Washington.  DC  20402  (202-783- 
3238). 

Some  employers  may  desire  to  subscribe  to 
the  quarterly  update  to  the  RTECS  which  is 
published  in  a  microfiche  edition.  An  ar.nuai 
subscription  to  the  quarter'v  mi'jofiche  may 
be  purchased  from  'he  GPO  iOrder  the 
"Microfiche  Edition.  Registry  of  Toxic  Effects 
of  Chemical  Substances' ).  Both  the  pnnted 
edition  and  the  microfiche  edition  of  RTECS 
are  available  for  r*>v:ew  at  many  university 
and  public  libranes  t.*^;roughout  the  country. 
The  latest  RTECS  editions  may  also  be 
examined  at  the  OSHA  Technical  Data 
Center,  Room  N2439 — Rear.  US  Department 
of  Labor,  200  Constitution  Avenue,  .N"W  , 
Washington.  DC  20210  (202-219-7500),  or  at 
any  OSHA  Regional  or  Area  Office  {See, 
major  city  telephone  directones  under  US. 
Govermnent — Labor  Department). 


I191S.1450    Occupetionai  exposure  to 
hazardoue  chemicats  In  laborttoriae. 

(a)  Scope  and  application.  (1)  This 
section  shall  apply  to  all  employers 
engaged  in  the  laboratory  use  of 
hazardous  chemicals  as  defined  below 

(2)  Where  this  section  applies,  it  shall 
supersede,  for  laboratorios,  the 
requirements  of  all  other  OShLA  health 
standards  in  29  CFR  part  1910.  subpart 
Z,  except  as  follows; 

(i)  For  any  OSHA  health  standard. 
only  the  reqiiir«meri{  to  limit  employee 
exposure  to  the  specific  permissible 
exposure  limit  shall  apply  for 
laboratories,  unloss  that  particular 
standard  slates  otherwise  or  urJess  the 
conditions  of  paragraph  (a);2i(i;i;  of  this 
section  apply 

(ii)  PTonibition  of  eye  ar.d  skin  contact 
whe:^  speafied  by  any  O.SH.^  health 
standard  shall  be  observed. 

(lii)  Where  the  action  level  {or  In  the 
absence  of  an  action  level,  the 
permissible  exposure  limit)  is  routinely 
exceeded  for  an  OSFL^  regulated 
substance  with  exposure  monitoring 
and  medical  surveiiiance  requirements, 
paragraphs  (d)  and  [g,)(l)(ii)  of  this 
?;ection  shall  apply, 

(3)  This  section  shall  not  apply  to: 

(i)  Uses  of  hazardous  chemicals  which 
do  not  m.eet  the  definition  of  laboratory 
use,  and  in  such  cases,  the  employer 
shall  comply  with  the  relevant  standard 
in  29  CFR  part  1915,  subpart  Z,  even  if 
such  use  occurs  in  a  laboratory. 

(ii)  Laboratory  uses  of  hazardous 
chemicals  which  provide  no  potential 
for  employee  exposure  Examples  of 
such  conditions  might  include; 

(A)  Procedures  using  chemically- 
impregnated  test  mecia  such  as  Dip- 
and-Read  tests  where  a  reagent  stnp  is 
dipped  into  the  specimen  to  be  tested 
and  the  results  nre  interpreted  by 
comparing  the  color  rtsartion  to  a  color 
chart  supplied  by  the  manufacturer  of 
the  test  strip;  and 

(B)  Commercially  prepared  kits  such 
as  those  used  in  performing  pregnancy 
tests  in  which  all  of  the  reagents  needed 
to  conduct  the  test  are  contained  in  the 
kit. 

(b)  Definitions — 

Action  le'/el  means  a  concentration 
designated  in  29  CFR  part  1915  for  a 
specific  substance,  calculated  as  an 
eight  (8)-hour  time-weighted  average, 
which  initiates  certain  required 
activities  such  as  exposure  monitoring 
and  medical  surveillance. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  US. 
Department  of  Labor,  or  designee. 

Carcinogen  (see  select  carcinogen]. 

Chemical  Hygiene  Officer  means  an 
employee  who  is  designated  by  the 
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employer,  and  who  is  quahfied  by 
troming  or  experience,  to  provide 
tfxjhnica!  guidance  in  the  deveiopiTie:it 
end  implementation  of  tne  provusions  ;:.f 
the  Chemical  Hygiene  Piftn,  This 
definition  is  not  intended  to  place 
limitations  on  the  position  description 
or  lob  classif.c-aMon  that  the  designated 
indvidual  shai'  hol.j  withm  the 
employer's  orw'  n;z3tional  stricture. 

Chemnxi!  .'/>;;:  pne  Plan  means  a 
written  program  .ieveloped  and 
implemented  by  L'le  empluvt-r  which 
sets  forth  prt>c:edur»s,  equipment, 
personal  pro'?'  t.ve  "^-quipment  and  work 
practices  lliat  ;;,  a,,'*-  r.fipeble  of 
protecting  employees  fr'Tii  tne  health 
hazards  pr%>ent8d  by  hazardous 
(hemicais  -sed  in  that  particular 
workplace  and  (ii)  meets  the 
rtquiremeiits  of  paragraph  (e)  of  this 
section. 

CnmbusUble  liquid  means  any  liquid 
hciv  ing  a  flashpoint  at  or  above  100  °F 
(37.8  °C).  but  below  200  "F  (93.3  "C). 
except  arv  mixture  having  ctMnponents 
with  flashpoints  of  200  'F  (93.3  °C).  or 
higher,  the  total  volume  of  which  make 
up  S9  percent  or  more  of  the  total 
volume  of  the  mixture. 

CoiT,pressed  gas  means: 

(i)  A  9a:-  or  mixture  of  gases  having, 
in  a  container,  an  absolute  pressure 
exceeding  40  psi  at  70  "F  (21.1  °0:  or 

{;i)  A  ga.s  or  mixture  of  gases  hn .  ir.x. 
in  a  container,  an  absolute  pressure 
«\reedir.g  104  p3i  at  130  'F  (54.4  'C) 
r^^yardlass  of  the  pressure  at  70  "F  (21.1 
=^0.  or 

(ill)  A  liauid  having  a  vapor  pressure 
exceeding  40  psi  at  100  "F  (37.8  °C)  as 
daterminad  by  ASTM  D-323-72. 

Designated  area  means  an  area  which 
may  be  ur.*»d  for  work  with  "select 
ccrcinogfins,"  reproductive  toxins  or 
substances  whicn  have  a  high  degree  of 
acuta  toxicity  A  designated  area  may  be 
the  entire  laboratory,  an  area  of  a 
laboratory  or  a  device  sucJi  as  a 
laboratory  hood. 

Emergency  nri'jans  any  occurrence 
sucii  as,  but  not  limited  to,  equipment 
failure,  rupture  of  containers  or  failure 
of  control  equipment  which  results  in 
an  uncontrolled  release  of  a  hazardous 
ci,  ami  cai  into  the  workplace. 

Emploype  means  an  individual 
em.ployed  in  a  li.boratory  workplace 
who  may  be  exposed  to  hazardous 
chemicals  in  the  cc-.irso  of  his  or  her 
assignments, 

Explosive  me-ins  a  cheraica'  tliat 
causes  a  sudden,  aimost  in.'Jtantaneous 
release  of  prf.SvSure,  ga*^,  and  heef  when 
subjected  to  sudden  shock,  pressure,  or 
hijch  tempersture. 

Flammablf  means  a    hemi(.al  that 
lai's  into  one  of  the  following  cat-'go.ne.s, 

(i)  Aerosol,  flammable  means  an 
aerosol  that,  when  tested  by  the  method 
described  in  16  CFR  1500.45.  yields  a 


flame  protection  exceeding  18  Inchw  at 
full  valve  opening,  or  a  flashback  (a 
flame  extending  back  to  llie  \'a;\e;  a: 
a."v  degree  of  vSiVe  of)t^n;i-,i 
[iij  Gas,  ficsnmahle  mbaiia. 

(A)  A  gas  that,  at  ambient  temperature 
and  pressure,  forms  a  flammable 
mixture  with  air  at  a  concentration  of  13 
percent  by  volume  or  less;  or 

(B)  A  gas  that,  at  ambient  temperature 
and  pressure,  forms  a  range  of 
flammable  mixtures  with  air  wider  than 
12  percent  by  volume,  regardless  of  the 
lower  limit. 

(iii)  Liquid,  fiammabte  maans  any 
liquid  having  a  flashpoint  below  100  'F 
(37.8  "C),  excfipt  r;  v  mixtiire  having 
components  v.  'n  fiHshpoints  of  100  "F 
(37.8   CI  rr  higher,  the  total  of  which 
make  up  9i*  percent  or  more  of  the  total 
volume  of  the  mixture. 

(iv)  Solid,  flammable  means  a  solid, 
other  than  a  blasting  agent  or  explosive 
as  defined  in  §  igi0.109(a),  that  is  liable 
to  cause  fire  through  friction,  absorption 
of  moisture,  spontaneous  chemical 
change,  or  retained  heat  from 
manufacturing  or  processing,  or  which 
can  be  ignited  readily  and  when  ignited 
bums  so  vigorously  and  persistently  as 
to  create  a  serious  hazard.  A  chemical 
shall  be  considered  to  be  a  flammable 
solid  if,  when  tested  by  the  method 
described  in  16  CFR  1500.44,  it  ignites 
and  bums  with  a  self-sustained  flame  at 
a  rate  greater  than  one-tenth  of  an  inch 
per  second  along  its  major  axis. 

Flashpoint  means  the  minimum 
temperature  at  which  a  Uquid  gives  off 
a  vapor  in  sufficient  concentration  to 
ignite  when  tested  as  follows: 

(i)  Tagliabue  Qosed  Tester  (See 
American  National  Standard  Method  of 
Test  for  Flash  Point  by  Tag  Gosed 
Tester.  Zl  1.24-1979  (ASTM  D  56-79))- 
for  liquids  with  a  \nscosity  of  less  than 
45  Saybolt  Universal  Seconds  (SUS)  at 
100 '  F  ; " "  S  °C),  that  do  not  contain 
suspended  soUds  and  do  not  have  a 
tendency  to  form  a  surface  film  under 
test;  or 

(u)  Pen  sky  Martens  Closed  Tester  (see 
American  National  Standard  Method  of 
Test  for  Flash  Point  by  Pensky-Martens 
Closed  Tester,  Zll.7-1979  (ASTM  D 
93-79))-for  liquids  wdlh  a  viscosity 
equal  to  or  greater  than  45  SUS  at  100  °F 
(37.8  °C),  or  that  contain  suspended 
sohds,  or  that  have  a  tendency  to  form 
a  surface  film  under  test;  or 

(iii)  Setaflash  Closed  Tester  (see 
American  National  Standard  Method  of 
Test  for  Flash  Point  by  Setaflash  Closed 
Tester  (ASTM  D  3278-78)). 

Organic  peroxides,  which  undergo 
autoacceleretmg  therrcal 
dwoinpositior.,  are  excluded  fa-om  any 
of  the  flashpoint  determination  methods 
spec:fied  above. 

Hazardous  chemical  m«aui  a 
chemical  for  which  there  is  statistically 
significant  evidence  based  on  a?  least 


one  study  conducted  in  accordance  with 
established  scientific  principles  that 
acute  or  chronic  health  effects  may 
occur  in  exposed  employees.  The  term 
"health  hazard"  includes  chemicals 
which  are  carcinogens,  toxic  or  highly 
toxic  agents,  reproductive  toxins, 
irritants,  corrosives,  sensitizers, 
hepatotoxins,  nephrotoxins, 
neurotoxins,  agents  which  act  on  the 
hematopoietic  systems,  and  agents 
which  damage  the  lungs,  skin,  eyes,  or 
mucous  membranes. 

Appendices  A  and  B  of  the  Hazard 
Communication  Standard  (29  CFR 
1915.1200)  provide  further  guidance  in 
defining  the  scope  of  health  hazards  and 
determining  whether  or  not  a  chemical 
is  to  be  considered  hazardous  for 
purposes  of  this  standard. 

Laboratory  means  a  facility  where  the 
"laboratory  use  of  hazardous  chemicals" 
occurs.  It  is  a  workplace  where 
relatively  small  quantities  of  hazardous 
chemicals  are  used  on  a  non-production 
basis. 

Laboratory  scale  means  work  with 
substances  in  which  the  containers  used 
for  reactions,  transfers,  and  other 
handling  of  substances  are  designed  to 
be  easily  and  safely  manipulated  by  one 
person.  "Laboratory  scale"  excludes 
those  workplaces  whose  function  is  to 
produce  commercial  quantities  of 
materials. 

Laboratory-type  hood  means  a  device 
located  in  a  laboratory,  enclosure  on 
five  sides  with  a  moveable  sash  or  fixed 
partial  enclosed  on  the  remaining  side; 
constructed  and  maintained  to  draw  air 
from  the  laboratory  and  to  prevent  or 
minimize  the  escape  of  air  contaminants 
into  the  laboratory:  and  allows  chemical 
manipulations  to  be  conducted  in  the 
enclosure  without  insertion  of  any 
portion  of  the  employee's  body  other 
than  hands  and  arms. 

Walk-in  hoods  with  adjustable  sashes 
meet  the  above  definition  provided  that 
the  sashes  are  adjusted  diuing  use  so 
that  the  airflow  and  the  exhaust  of  air 
contaminants  are  not  compromised  and 
employees  do  not  work  inside  the 
enclosure  during  the  release  of  airborne 
hazardous  chemicals. 

Laboratory  use  of  hazardous 
chemicals  means  handling  or  use  of 
such  chemicals  in  which  all  of  the 
following  conditions  are  met: 

(i)  Chemical  manipulations  are 
carried  out  on  a  "laboratory  scale;" 

(ii)  Multiple  chemical  procedures  or 
chemicals  are  used; 

(iii)  The  procedures  involved  are  not 
part  of  a  production  process,  nor  in  any 
way  simulate  a  production  process;  and 

(iv)  "Protective  laboratory  practices 
and  equipment"  are  available  and  in 
common  use  to  minimize  the  potential 
for  employee  exposure  to  hazardous 
chemicals. 

Sff-dicnJ  consultation  means  i 
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consultation  which  takes  place  between 
an  employee  and  a  licensed  physician 
for  the  purpose  of  detennining  what 
medicai  examinations  or  procedures,  if 
any,  are  appropriate  in  cases  where  a 
significant  exposure  to  a  hazardous 
•hemicaJ  may  have  taken  place 

Oi-gamc  pf.nxide  means  an  organic 
compo'ond  that  contains  the  bivalent 
-  O  -  O  -  structure  and  which  may  be 
considered  to  be  a  structural  denvative 
of  hydrogen  peroxide  where  one  or  both 
of  the  hydrogen  atoms  has  been 
replaced  by  an  organic  radical. 

Ox.dizpr  mpons  a  r.hemical  other  than 
a  blasting  agent  or  explosive  as  defined 
m  §  1910  109(3),  that  initiates  or 
prnmotes  combustion  in  other  materials. 
t/i-jret  y"  causing  fire  either  of  itself  or 
through  the  release  of  oxygen  or  oth^^r 
gases. 

Physical  hazard  means  a  chemical  for 
which  there  is  scientifically  valid 
evidence  tnat  it  is  a  combustible  liquid, 
9  compressed  gas,  explosive,  flamnaable, 
an  orgi-mc  peroxide,  an  oxidizer, 
pyrophoric,  unstable  (reactive)  or  water- 
-eactive. 

Protective  laboratory  practices  and 
equipmf'nt  means  those  laboratory 
procedures,  practices  and  equipment 
accepted  by  laboratory  healtii  and  safety 
experts  as  effective,  or  that  the  employer 
can  show  to  be  effective,  in  minimizing 
the  potential  for  employee  exposure  to 
hazardous  chemicals. 

Beproductive  toxins  means  chemicals 
which  affect  the  reproductive 
capabilities  including  chrom.osomal 
damage  (mutations)  and  ejects  on 
fetuses  (teiatogenesis) 

Select  carcinogen  means  any 
substance  which  meets  one  of  the 
follow  ing  criteria: 

(i)  It  is  regulated  by  OSH.\  as  a 
carcinogen;  or 

(ii)  It  is  listed  under  Lr.e  category, 
"known  to  be  carcinogens,"  in  the 
Annual  Report  on  Carcinogens 
published  by  the  National  Toxicology 
I'rogram  (NTP)  (latest  edition);  or 

(iii)  It  is  listed  under  Group  1 
(carcinogenic  to  humans")  by  the 
I.'i'emc'.iona!  A  we ncy  for  Research  on 
Cancer  K{or cigr apbs  (lARC)  flatest 
editions);  or 

(iv)  It  is  listed  In  either  Group  2A  or 
23  by  L\RC  or  under  the  category, 
"reasonably  anticipated  to  be 
carcinogens"  by  NTP,  and  causes 
statisticiilly  significa:it  tumor  incidence 
in  GX[jen;:,or.tai  ?n;ma!s  ■•.  accordance 
with  any  of  the  fouo'A-ii,g  cj-iteria. 

(A)  After  inhalation  exposure  of  6-7 
hoiTS  per  d.iy.  5  days  per  week,  for  a 
significant  ponion  .if  a  lifetime  to 
dosages  of  less  than  10  mgym'; 

(B)  After  repeated  skin  application  of 
less  than  300  (mg/kg  of  b'jdy  weight)  per 
week;  or 

(C)  AAer  oral  dosai^ea  of  less  than  SO 


mg/kg  of  body  weight  per  day. 

Unstable  (reactive)  means  a  chemical 
which  is  the  pure  state,  or  as  produced 
or  transported,  will  vigorously 
polvmenze  decompose,  condense,  or 
will  become  self-reactive  under 
conditions  of  shcxjks.  pressure  or 
temperature. 

W«fpr  reactive  means  a  chemical  that 
reads  with  water  to  release  a  gas  that  is 
eitiisr  flammable  or  presents  a  health 
hazard. 

(c)  Permissihle  exposure  limits.  For 
laboratory  uses  of  OSHA  regulated 
substances,  the  employer  shall  assure 
that  laboratory  employees'  exposures  to 
such  substances  do  n.)t  exceed  the 
permissible  exposure  limits  specified  in 
29  CFR  part  1910,  subpart  Z. 

(d)  Employee  exposure 
determination — (1)  Initial  monitoring. 
The  employer  shall  measure  the 
employee's  exposure  to  any  substance 
regulated  by  a  standard  which  requires 
monitoring  if  there  is  reason  to  believe 
that  exposure  levels  for  that  substance 
routinely  exceed  the  action  level  (or  in 
the  absence  of  an  action  level,  the  PEL). 

(2)  Periodic  monitoring.  If  the  initial 
monitoring  prescribed  by  paragraph 
(d)(1)  of  this  section  discloses  employee 
exposure  over  the  action  level  for  in  the 
absence  of  an  action  level,  the  PEL),  the 
employer  shall  immediately  comply 
with  the  exposure  monitoring 
provisions  of  the  relevant  standard. 

(3)  Termination  of  monitoring. 
Monitoring  may  be  terminated  in 
accordance  with  the  relevant  standard. 

(4)  Employee  notification  of 
monitoring  results.  The  employer  shall. 
within  15  working  days  after  t.he  receipt 
of  any  monitoring  results,  notify  Lhe 
employee  of  these  results  in  writing 
either  individually  or  by  posting  results 
in  an  appropriate  location  that  is 
accessible  to  employees. 

(e)  Chemical  hygiene  plan — General. 
(Appendix  A  of  this  section  is  non- 
mandatory  but  provides  guidance  to 
assist  employers  in  the  development  of 
the  Chemical  Hygiene  Plan.)  (1)  Where 
hazardous  chemicals  as  r'  fiiod  by  this 
standard  are  used  in  the  v.  ;; k place,  the 
employer  shall  develop  and  carry  out 
the  provisions  of  a  WTitten  Chemical 
Hygiene  Plan  which  is: 

(i)  Capable  of  protecting  employees 
from  health  hazards  associated  with 
hazardous  chemicals  in  that  laboratory 
and 

(ii)  Capable  of  keeping  exposures 
below  the  limits  specified  in  paragraph 
(c)  of  this  section. 

(2)  The  Chemical  Hygiene  Plan  shall 
bf  r«adi!y  available  to  employees. 
employee  representatives  and,  upon 
request,  to  the  Assistant  Secretary. 

(3)  The  Chemical  Hygiene  Plan  shall 
Include  each  of  the  following  elements 


and  shall  indicate  specific  measures  that 
the  employer  will  take  to  ensure 
laboratory  employee  protection; 

(i)  Standard  operating  procedures 
relevant  to  safety  and  health 
considerations  to  be  followed  when 
laboratory  work  involves  the  use  of 
hazardous  chemicals; 

(ii)  Criteria  that  the  employer  v/ill  use 
to  determine  and  implement  control 
measures  to  reduce  employee  exposure 
to  hazardous  chemicals  including 
engineering  controls,  the  use  of  personal 
protective  equipment  and  hygiene 
practices;  particular  attention  shall  be 
given  to  the  selection  of  control 
measures  for  chemicals  that  are  known 
to  be  extremely  hazardous; 

(iii)  A  requirement  that  fume  hoods 
and  o'iier  protective  ecfaipment  are 
functioning  properly  and  specific 
measures  that  shall  be  taken  to  ensure 
proper  and  adequate  performance  of 
such  equipment; 

(iv)  Provisions  for  employee 
information  and  training  a.s  prescribed 
in  paragraph  (f)  of  this  section; 

(v)  The  circumstances  under  which  a 
particular  laboratory  operation, 
procedure  or  activity  shell  require  prior 
approval  from  the  employer  or  the 
employer's  designee  before 
implomentation; 

(vi)  Provisions  for  medical 
consultation  and  medical  examinations 
in  accordance  with  paragraph  (g)  of  this 
section; 

(vii)  Designation  of  personnel 
responsible  for  implrrinfiitation  of  the 
Chemical  Hygiene  Plan  including  the 
assignment  of  a  Chemical  Hygiene 
Officer  and,  if  appropriate. 
estabUshment  of  a  (!lheinic£'.  Hygiene 
Committee;  and 

(viii)  Provisions  for  additional 
employee  protecticn  for  work  with 
particularly  hazardous  substances. 
These  include  "select  cdrcinogons," 
reproductive  toxins  and  substances 
which  have  a  high  degi  oe  of  acute 
toxicity.  Specific  consideration  shall  be 
given  to  the  following  provi.'^ions  which 
shall  be  included  where  appropriate: 

(A)  Establishment  of  a  designated 
area; 

(B)  Use  of  containment  devices  such 
as  hime  hoods  or  glove  boxes; 

(C)  Procedures  for  safe  removal  of 
contaminated  waste;  arid 

(D)  Decontamination  procedures. 
(4)  The  employer  shall  review  and 

evaluate  the  effectiveness  of  the 
Chemical  Hygiene  Plan  at  least  annually 
and  update  it  as  necessary. 

(f)  Employee  information  and 
training.  (1)  The  employer  shall  provide 
employees  with  information  and 
training  to  ensiire  that  they  are  apprised 
of  the  hazards  of  chemicals  present  in 
their  work  area. 


aerosol  that,  when  tested  by  the  method 
described  in  16  CFR  1500.45,  yields  a 


chemical  for  which  there  is  statisu^xiily 
siKnificant  evidence  based  on  at  least 


chenucais. 
Medical  consultation  means  a 
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(2)  Such  information  shal!  be 
provided  at  the  time  of  an  employee's 
initial  assignment  to  a  work  area  where 
hazardous  chemicals  are  present  end 
prior  to  assignments  involvir;g  new 
exposure  situations.  The  frequency  of 
refresher  information  and  training  shall 
be  determined  by  the  employer. 

(3)  Information  Employees  shall  be 
informed  of: 

(i)  The  contents  of  this  standard  and 
its  appendices  which  shall  t>e  mflde 
availaole  to  employees, 

(ii)  The  location  and  availability  of 
the  employer's  Chemical  Hygiene  Plan, 

(iii)  The  permissible  exposure  limits 
for  OSHA  regulated  substances  or 
recommended  exposure  limits  for  other 
hazardous  chemicals  where  there  is  no 
applicable  OSHA  standard; 

fiv)  Signs  and  symptoms  associated 
with  exposures  to  hazardous  chemicals 
used  in  the  labortitorv':  and 

(v)  The  location  and  availability  of 
known  reference  materiel  on  the 
hazards,  safe  handling,  storage  and 
disposal  of  hazardous  chemicals  found 
in  the  laboratory  inriudmg.  but  not 
limited  to,  Materia!  Safety  Data  Sheets 
received  from  the  chemical  supplier. 

(4)  Training,  (i)  Empioyt-e  training 
shall  include: 

(A)  Methods  and  ob&er\uli..n)s  that 
may  be  used  to  detect  the  presence  or 
release  of  a  hazardous  chemical  (such  as 
monitoring  conducted  by  the  employer, 
continuous  monitoring  devices,  visual 
appearance  or  odor  of  hazardous 
chemicals  when  being  released,  etc.); 

(B)  The  physical  snd  heaitii  ha7.ards 
of  chemicals  in  the  work  area;  and 

(C)  The  measures  employees  can  take 
to  protect  themselves  from  these 
hazards,  including  spe<.irK:  procedures 
the  employer  has  implemented  to 
protect  employees  from  exposure  to 
hazardous  chemicals,  such  as 
appropriate  work  practices,  emergency 
procedures,  and  personal  protective 
equipment  to  be  u.'^ed. 

(ii)  The  employee  shall  be  trfiiried  on 
the  applicable  details  of  the  empinyer  s 
written  Chemical  Hygiene  Plan. 

tg)  Medical  consultation  and  medical 
examinations.  (1)  The  employer  shall 
provide  all  employees  who  work  with 
hazardous  chemicals  an  opportunity  to 
receive  medical  attention,  including  any 
follow-up  examinations  which  the 
examining  physician  determines  to  be 
necessary,  under  the  following 
circumstances: 

(i)  Whenever  an  employee  develops 
signs  or  symptoms  associated  with  a 
hazardous  chemical  to  which  the 
employee  may  have  been  exposed  in  the 
laboratory,  the  employee  shall  be 
provided  an  opportunity  to  receive  an 
appropriate  medical  examination. 

(ii)  Where  exposure  monitoring 


reveals  an  exposure  level  rtjuUnely 
above  the  action  level  (or  m  the  ahser  e 
of  an  action  level,  the  PEL)  for  an  OSfiA 
regulated  substance  for  which  ihnrf-  wr*- 
exposure  monitonng  and  medn  b\ 
sur/eiUance  requirements,  medi.al 
8un,'eillance  shall  be  established  for  the 
affected  employee  as  prescribed  by  the 
particular  standard. 

(iii)  Whenever  an  event  takes  place  in 
the  work  area  such  as  a  spill,  leak, 
explosion  or  other  occurrence  resulting 
m  the  hkehhood  of  a  hazardous 
exposure,  the  affected  em.ployee  shall  be 
provided  an  opportunity  for  a  medical 
consultation   Such  consultation  shall  be 
for  the  purpose  of  determining  the  need 
for  B  medical  examination, 

(2)  All  medical  examinations  and 
consultations  shall  be  performed  by  or 
under  the  direct  supervision  of  a 
licensed  physician  and  shall  be 
provided  without  cost  to  the  employee, 
without  loss  of  pay  and  at  a  reasonable 
time  and  place 

[?.)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  foliowms  information  to  the 
physician. 

(i)  The  identity  of  the  hazardous 
riiemical(s)  to  which  the  employee  may 
have  been  exposed; 

(iij  A  description  of  the  conditions 
under  which  the  exposure  occurred 
including  quantitative  exposure  data,  if 
available:  and 

(iiij  A  description  of  the  signs  and 
symptoms  of  exposure  that  the 
employee  is  experiencing,  if  any. 

(4)  Physician  s  written  opinion,  (i)  For 
examination  or  consultation  required 
under  this  standard,  the  employer  shall 
obtain  a  written  opinion  from  the 
examining  physician  which  shall 
include  the  following: 

(A)  Any  recommendation  for  further 
medical  follow-up; 

(B)  7'he  results  of  the  medical 
examination  and  any  associated  tests; 

(C)  Any  medical  condition  which  may 
be  revealed  in  the  course  of  the 
examination  which  may  place  the 
employee  at  increased  risk  as  a  result  of 
exposure  to  a  hazardous  chemical  found 
in  the  workplace;  and 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  consultation  or  medical 
examination  and  any  medical  condition 
that  may  require  further  examination  or 
treatment. 

(ii)  The  written  opinion  shall  not 
reveal  specific  findings  of  diagnoses 
unrelated  to  oc;cupational  exposure. 

(h)  Hazard  identification.  (1)  With 
respect  to  labels  and  materia!  safety  datf. 
sheets: 

(i)  Employers  shall  en.surx'  that  Ititteis 
on  incoming  containers  of  hazardous 


chemicaifi  are  not  n-rnoved  or  defaced. 

[iij  F.mj::)i''>"Hrs  shall  mairUaip  ficv 
rrialenfii  s*fet\  data  sheets  iJia!  hr*- 
rf^  1 1  ved  With  incoming  shipments  of 
'  ,1  zj^  r  Mis  chemicals,  and  ensure  that 
::  -V  !'t  fadily  accessible  to  laboratory 
employees. 

(2)  The  following  provisions  shall 
apply  to  chemical  substances  developed 
in  the  laboratory: 

(i)  If  the  composition  of  the  chemical 
substance  which  is  produced 
exclusively  for  the  laboratory's  use  is 
known,  the  employer  shall  determine  if 
it  is  a  hazardous  chemical  as  defined  in 
paragraph  (b)  of  this  section.  If  the 
chemical  is  determined  to  be  hazardous, 
the  employer  shall  provide  appropriate 
training  as  required  under  paragraph  (f) 
of  this  section. 

(ii)  If  the  chemical  produced  is  a 
byproduct  whose  composition  is  not 
known,  the  employer  shall  assume  that 
the  substance  is  hazardous  and  shall 
implement  paragraph  (e)  of  this  section. 

(iii)  If  the  chemical  substance  is 
produced  for  another  user  outside  of  the 
laboratory,  the  employer  shall  comply 
with  the  Hazard  Communication 
Standard  (29  CFR  1915.1200)  including 
the  requirements  for  preparation  of 
material  safety  data  sheets  and  labeling. 

(i)  Use  of  respirators.  Where  the  use 
of  respirators  is  necessary  to  maintain 
exposure  below  permissible  exposure 
limits,  the  employer  shall  provide,  at  no 
cost  to  the  employee,  the  proper 
respiratory  equipment.  Respirators  shall 
be  selected  and  used  in  accordance  with 
the  requirements  of  29  CFR  1910.134. 

(j)  Recordkeeping.  (1)  The  employer 
shall  estabhsh  and  maintain  for  each 
employee  an  accurate  record  of  any 
measurements  taken  to  monitor 
employee  exposures  and  any  medical 
consultation  and  examinations 
including  tests  or  written  opinions 
required  by  this  standard. 

(2)  The  employer  shall  assure  that 
such  records  are  kept,  transferred,  and 
made  available  in  accordance  with  29 
CFR  1915.1120. 

(k)  Dotes— <1)  Effective  date.  This 
section  shall  become  effective  May  1. 
1990. 

(2)  Start-up  dates,  (i)  Employers  shall 
have  developed  and  Implemented  a 
written  Chemical  Hygiene  Plan  no  later 
than  January  31, 1991. 

(ii)  Paragraph  (a)(2)  of  this  section 
shall  not  take  effect  until  the  employer 
has  developed  and  implemented  a 
written  Chemical  Hygiene  Plan. 

(1)  Appendices.  The  information 
contained  in  the  appendices  is  not 
intended,  by  itself,  to  create  any 
additional  obligations  not  otherwise 
imposed  or  t     ictract  from  any  existing 
obUgation 


(C)  After  oral  dosages  of  less  than  50        Include  each  of  the  following  elements       their  work  area. 
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Appndiz  A  to  i  lOIS.lMO— NatiooaJ 
R«— »rcii  Coancii  aacnmm^iwli  tioiu 
Concaralng  Chwiiir^J  Hyi^kne  in 
L«bmiariM  (Non-MAndalorv) 

Tikbi»alCaattntB 

Foreword 

Correspoading  Sections  of  the  S'.andard  and 

This  Appendix 

A  General  Pnnciv'es 

\  MiaimiM  ill  Chem:cai  ELxp)sure« 

2  Avoid  L'nd«re<!t:mflt ion  of  Fisk 

3  Prov'.de  Adpquare  Ventila'ior. 

4.  lnsti"jte  a  Chpmi.-a!  H'.-R^r.e  Program 
5  Ob-wrvf!  -he  PE1.5  a-.l  TLV? 

3  Hesponsibintjes 

1  Chief  Execjri%-e  Officw 

2.  Supervisor  of  Adminittrative  Unit 

3  Chemica!  Hvfyene  Officer 

4  Laboratory  Supervisor 

5  Pro)ect  Director 

6.  Laboratory  Worker 

C  The  Uiboratory  FacJitv 

1   Design 

2.  Maintenance 

3.  Usage 

4.  Ventilation 

D  Components  of  the  Chemical  H\giene  Plan 

1   Basic  Rules  and  Procedures 

2.  Chemicai  Procurement.  Distribution,  and 
Storage 

3.  Environmentai  Monitonng 

4  Housekeeping,  Maintenance  and 
Inspections 

5  Medical  Pmgram 

6  Personal  Protect:ve  Appar*"'  and 
Equipimetit 

7  Records 

8.  Signs  and  Labels 

9.  Spills  and  Accidents 

10  Training  and  Information 
11.  Waste  Disposal 

E  General  Prtxedures  for  Working  With 
Chemicali 

1.  General  Rules  for  sli  Laboratory'  Work 
with  Cbemicais 

2.  Allergens  and  Embryofoxuis 

3  Chemicals  of  Moderate  Chronic  or  High 

Acute  Toxicity 

4  Chemicals  of  High  Chrocic  Toxicity 

5  Animal  Work  with  Chemrals  of  High 
Chronic  Toxicity 

F  Safety  BecommendaUons 

G  Matenal  Safety  Data  Sheets 

Foreword 

As  guidance  for  each  employer's 
development  of  an  appropnate  labonitory 
Chemical  Hygiene  PLaii.  the  following  non- 
mandatory  recommendations  are  prov  .ded. 
They  were  extracted  from  "Prudent  F^ar tices 
for  Handling  Hazardous  Chemicals  m 
Laboratories  '  (referred  to  below  as  "Pr^denf 
Practices"),  which  was  published  in  '.981  by 
the  Nationai  Research  Council  and  is 
available  from  the  National  Academy  P^»5, 
2101  Constitution  Ave,,  NW  ,  Waahmgt.on  DC 
20418, 

"Prudent  Practices"  is  cited  because  i3f  Its 
wide  distribution  and  acceptance  and 
because  of  its  preparation  by  members  of  the 
laboratory  community  through  the 
tponiorthip  of  the  National  Research 


CounciL  However,  none  of  the 
recommendations  given  bare  will  modify  any 
requirements  of  the  laboratory  standard.  This 
Appendix  merely  presents  pertinent 
recommendations  from  "Prudent  Practices", 
organized  into  a  form  convenient  nr  quick 
reference  during  operation  cf  a  latxirn'nrv 
fecility  and  during  developmen;  ar.i 
application  of  a  CAemicai  Hygiene  Flan. 
Users  of  this  appendix  should  consult 
"Prudent  Practices"  for  a  more  extended 
presentation  and  justification  for  each 
recommendation, 

"Prudent  Practices"  deals  with  both  safety 
and  chemical  hazards  while  the  laboratory 
standard  is  coocemed  primarily  with 
chemical  hazards.  Therefore,  only  those 
recommendations  directed  primarily  toward 
control  of  toxic  exposures  are  cited  in  this 
appendix,  with  the  term  "chemical  hygiene" 
being  substituted  for  the  word  "safety". 
However,  since  conditions  producing  or 
threatening  physical  injury  often  pose  toxic 
risks  as  well,  page  references  concerning 
major  categories  of  safety  hazards  in  the 
laboratory  are  given  in  section  F. 

The  recommendations  frum  "Prudent 
Practices"  have  been  paraphrased,  combined, 
or  otherwise  reorganized,  and  headings  have 
been  added.  However,  their  sense  has  not 
been  changed. 

Corresponding  Sections  of  the  Standard  and 
this  Appendix 

The  following  table  is  given  for  the 
convenience  of  those  who  are  developing  a 
Chemical  Hygiene  Plan  which  will  satisfy  the 
requirements  of  paragraph  (e)  of  the  standard. 
It  indicates  those  sections  of  this  appendix 
which  are  most  pertinent  to  each  of  the 
seaions  of  paragraph  (e)  and  related 
paragraphs. 


Paragraph  and  topte  In  lat>oratofy 
sta.Tdafd 


(e)(3)(i)    Standard  operating  pro- 

C6dur98     for     handing      toxic 

chemicals, 
(e)(3)(il)    Criteria  to  be  used  for 

impieimentation  ol  measures  to 

reduce  exposures, 
(e)(3)(Hi)    Fume     txxxJ     perform- 
ance, 
(e){3)(iv)    Emptoyee       ;♦-:/— .a:  »:r 

and    training    (lf>ciu:.tr>t    ^rr^'- 

gency  procedures). 
(e)(3)(v)    Requirements    kx    pnor 

approvai  of  laboratory  activitoa. 
(9)(3)(vi)    Medk:al        consuitatior 

and  medtoal  exainina'joos 
(e)<3)<v«)    Chemical    hygiene    re- 

■ponsibimea. 
(eX3)(v«i)    Special  precautions  for 

wori(  with  particularly  hazardous 

substances. 


Relevant 
appendix 

sectKxi 


C,  D,  E 
0 

C4b 

D10,  D9 


E2b, 

E4b 
05,  E4f 

B 

E2,  E3, 

E4 


In  this  appendix,  those  recommendations 
directed  primarily  at  administrators  and 
supervisors  are  given  in  sections  A-D,  1  hose 
recommendations  of  primary  concern  tr 
employees  who  are  actually  handling 
laboratory  chemicals  are  given  In  sectica  E. 
(Reference  to  page  numbm  in  "Pruden : 
Practices"  are  given  in  parentheses.) 


A.  General  I'rmaples  for  Work  wjth 
Lahoratory  Chemicals 

In  addition  to  the  morfl  d4(?iifd 
recommendations  iisted  Lwlow  in  sections  B- 
E.  "Prjdenf  Prsctires"  expresses  certain 
general  principles,  including  the  fuiiowinji 

1   It  ;a-  prndtnt  to  minimizp  all  r  hewu  al 
exposures  Bf>caijse  few  laborato.-)'  ciitirnicals 
are  withojt  hazards,  ger,eral  precautions  for 
hiindiir.a  all  latjontnp,  chrrnicais  should  be 
niinp-pd,  rHthpr  than  sp<»cific  guidelines  for 
particular  chemict»is  [2.  10).  Skin  contact 
with  chemicals  should  be  avoided  as  a 
cardinal  rule  (198). 

2.  Avoid  underestimation  of  risk  Even  for 
substances  of  no  kr.own  significant  hazard, 
exposure  should  he  "linimized;  for  work 
with  substSi;cos  whi.b  p^'^e^.t  special 
hazards,  special  prpcnut.'ir,?  should  be  taken 
(10,  37,  38).  Ore  =.:  julJ  ->rjme  that  any 
mixture  will  be  more  tc^c  then  its  most  toxic 
component  (30, 103)  and  that  all  substances 
of  unknown  toxicify  are  toxic  (3,  34). 

3.  Provide  adequate  ventilation.  The  best 
w  ay  tn  prevent  expostire  to  airborne 
substani:«s  is  to  prevent  their  escape  Into  the 
woikmg  atmofpherp  hy  use  of  hoods  and 
other  ventilation  devices  (32,  198). 

4  Institute  a  chemical  hygiene  program.  A 
mandatory  chemicel  hygiene  prog.Tim 
designed  to  minimite  exposures  is  needed;  it 
should  bfi  a  regular,  contin  jirig  effort,  not 
merely  a  standby  or  short-tTiT'.  activity  (B, 
11),  Its  recommendation,*  should  be  followed 
in  academic  teaching  laujratorie.s  as  well  as 
by  full-line  lal^jretorv-  workers  (13). 

5.  Observe  tte  PELs.  TLVs.  The  Permissible 
Exposure  Limits  of  OSHA  and  the  Threshold 
Limit  Values  of  the  .American  Conference  of 
CovemmBntai  hidnstnal  Hygienists  should 
not  be  exceeded  (13). 

B.  Chemical  Hygiene  FesponsibiUties 

Responsibilify  for  chemical  hygiene  rests  at 
all  levels  (6, 11,  21)  including  the: 

1.  Chief  executive  offirer.  who  has  ultimate 
responsibility  for  chemical  hygiene  within 
the  Institu'ion  ar.d  must,  with  other 
adminlstraiors,  provide  continuing  support 
for  institutional  chemical  hygiene  (7, 11). 

2.  Supervisor  of  the  department  or  other 
administrative  unit,  who  is  rf»sponsible  for 
chemKiai  hygiene  m  tiwt  unit  (7). 

3.  Chernical  hygjene  officeriij,  whose 
appointment  is  es-ie.Tt-'-l  [7]  end  who  must: 

(a)  Work  with  administrators  and  other 
employees  to  dtvelcp  and  implement 
appmpriate  cheiT.lca!  hv^iRne  policies  and 
practices  ('); 

(b)  Monitor  procjrur.ier.;,  use,  and  disposal 
ofchemicaJs  ufied  m  the  isb  (8); 

(c)  S*ie  that  eppn-jpnate  audits  are 
maintamrd  th]. 

(d)  Help  proj-K^t  di.'octors  develop 
precautions  and  adequete  facilities  (10); 

(e)  Know  the  currrTit  legal  requirements 
cnnreniing  .^ulated  substances  (50);  and 

(f,  Seek  ways  to  improve  the  chemical 
hygiene  program  O,  1 1! 

4.  Lahon^tory  supervisor,  who  hai  ov^^rall 
respcinsibility  f-::r  chemical  h>Tipne  in  the 
laborato.ry  (21)  including  resp*r.sib'li'y  tc' 

(a)  Ensure  that  workers  knew  a.Td  loilo-v 
the  chemical  hygiene  rules,  tha'  protective 
equipment  is  available  a:id  in  working  order, 
ai.d  that  appropriate  training  has  been 
provided  (21,  22J; 
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fb)  Provide  regular,  fonna!  chemic<!l 
hygiene  and  housekeeping  inspections 
Including  routine  inspections  of  emergency 
equipment  (21,  171); 

(c)  Know  the  current  legal  requirements 
concerning  regulated  substances  (50.  231); 

(d)  Determine  the  required  levels  of 
protective  appar«l  and  equipment  (156  IftO, 
162):  and 

(e)  Ensure  that  facilities  and  training  for 
use  of  any  material  being  ordered  arfi 
adequate  (215). 

5.  Project  director  or  director  of  other 
specific  operation,  vtfho  has  pnmary 
responsibility  for  chemical  hygiene 
procedures  for  that  operation  (7;, 

6.  Laboratory  worker,  who  is  responsible 
for: 

(a)  Planning  and  conducting  each 
operation  in  accordance  with  the 
institutional  chemical  hvgiene  procedures  (7, 
21,22,  230);  and 

(b)  Developing  good  personal  ctiemical 
hygiene  habits  (22) 

C.  The  Laboratory  Facility 

1.  Design.  The  iatwratory  facility  should 
have 

(a)  An  appropriate  general  ventilation 
system  (see  C4  below)  with  air  intakes  and 
exhausts  located  so  as  to  avoid  intake  of 
contaminated  air  (194); 

fb)  Adequate,  well-ventitated  stockrooms.' 
storerooms  (218,  219); 

(c)  Laboratory  hoods  and  sinks  (12.  162); 

(d)  Other  safety  equipment  including 
eyewash  fountains  and  drench  showers  (162 
169);  and 

(e)  Arrangements  for  waste  disposal  {12, 
240). 

2  Maintenance.  Chemical-hygiene-related 
equipment  (hoods,  incinerator,  etc.)  should 
undergo  continuing  appraisal  and  be 
modified  If  inadequate  (11,  12) 

3.  Usage.  The  work  conducted  (10!  and  irs 
scale  (12)  must  be  appropriate  to  the 
physiclal  facilities  available  and,  especially, 
to  the  quality  of  ventilation  (13). 

4.  Ventilation— {&)  General  laboratory 
ventilation.  This  system  should:  FYovide  a 
source  of  air  for  breathing  and  for  input  to 
local  ventilation  devices  (199);  it  should  not 
be  relied  on  for  protection  from  toxic 
substances  released  into  the  laboratory  (198), 
ensure  that  laboratory  air  is  continually 
replaced,  preventing  Increase  of  air 
concentrations  of  toxic  substances  during  the 
working  day  (194);  direct  air  flow  into  the 
laboratory  from  non-laboratory  areas  and  out 
to  the  exterior  of  the  building  (194). 

(b)  Hoods.  A  laboratory  hood  with  2  5 
linear  feet  of  hood  space  per  person  should 
be  provided  for  every  2  workers  if  they  spend 
most  of  their  time  working  with  chemicals 
(199);  each  hood  should  have  a  continuous 
monitoring  device  to  allow  convenient 
confirmation  of  adequate  hood  performance 
before  use  (200,  209).  If  this  Is  not  possible, 
work  with  substances  of  unknown  toxicity 
should  be  avoided  (13)  or  other  types  of  local 
ventilation  devices  should  be  provided  (199) 
See  pp.  201-206  for  a  discussion  of  hood 
design,  construction,  and  evaluation. 

(c)  Other  local  ventilation  devices 
Ventilated  storage  cabinets,  canopy  hoods, 
snorkels,  etc.  should  be  provided  as  nepded 
(199).  Each  canopy  hood  and  snorkel  should 
have  a  separate  exhaust  duct  (207). 

(d)  Special  ventilation  areas.  Exhaust  air 


from  gJcve  boxes  and  isolation  rooms  should 
be  passed  through  scrubtiers  or  other 
treatinent  before  release  into  the  regular 
exhaust  system  (208)-  Cold  rtxjms  and  warm 
rooms  should  have  provisions  for  rapid 
escapte  and  for  escape  in  the  event  of 
eiectncal  failure  i209l 

(p!  Modifications  Any  alteration  of  the 
ventilation  system  should  be  made  only  if 
thorough  testing  indicates  that  worker 
protection  from  ai.'bome  truic  substances 
will  continue  to  te  adequate  (12, 193,  204). 

(f)  Performance  Rate:  4-12  room  air 
changes/hour  is  normally  adequate  gprifra! 
ventilation  if  i(:x::al  exhaust  systems  such  as 
hoods  are  used  as  the  pnmarv  method  of 
control  (194) 

(g)  Quality  Genera!  air  flow  should  not  be 
turbulent  and  should  U*  relatively  uniform 
throughout  the  laboratory,  with  no  high 
velocity  or  static  areas  (194,  195):  airflow  into 
and  within  the  hood  should  not  be 
excessively  turbulent  (200);  hood  face 
velocity'  should  be  adequate  (typically  60- 
100  Ifm)  (200,  204), 

[h]  Evaluation  Quality  and  quantity  of 
ventilation  should  be  eyaluated  on 
installation  (2021,  regu'ar.!y  monitored  (af 
least  every  3  months)  (6, 12, 14, 195),  and 
reevaluated  whenever  a  change  In  local 
ventilation  devices  is  made  (12, 195,  207). 
See  pp.  195-198  for  methods  of  evaluation 
and  for  calculation  of  estimated  airborne 
contaminant  concentrations. 

D  Components  of  the  Chemical  Hygiene  Plan 

1  Basic  Rules  and  Procedures 
{Rea.)m,mendations  for  lliese  are  given  in 
section  E,  below) 

2  Chemical  Proc,jrem«nt,  Distribution,  and 
Storage 

(a)  Procur^mi^r.i  Bt-fore  a  substance  Is 
received,  information  on  proper  handling, 
storage,  and  disposal  should  be  known  to 
those  who  will  be  involved  (215,  216).  No 
a^ntamer  should  be  accepted  without  an 
adequat,!  identifying  label  (216)  Preferably, 
a:!  substances  should  be  rwzpived  in  a  central 
location  (216). 

(b)  Sfotkrooms/s-forerooms.  Toxic 
substances  should  be  segregated  in  a  well- 
identjfied  area  with  local  exhaust  ventilation 
(221).  Chemicals  which  are  hijihly  toxic  (227) 
or  other  chemicals  whose  containers  have 
been  opened  should  be  in  unhreaitislile 
secondary  containers  (219!  Siored  chemicals 
should  be  examined  penodirally  (et  ieast 
annually)  for  replacement,  detenorotion.  and 
container  integrity  (218-19) 

Stockrooms/storerooms  should  not  be  used 
as  preparatioc  or  ^packaging  areas,  ahould 
be  open  during  normal  working  hours,  and 
should  he  conL-oUed  by  one  p<>rson  (219). 

(c)  Distribution  When  chemicals  are  hand 
CAmed,  the  container  should  be  placed  In  an 
outside  container  or  bucket  Freight-only 
eles'ators  should  be  used  if  possible  (223). 

(d;  Laboratory  storage  Amounts  permitted 
should  be  as  small  as  practical  Storage  on 
bench  tops  and  in  hoods  is  inadvisable 
Expt-jsu.-^  to  heat  or  direct  sunlight  snould  t,* 
avoided.  Penodic  inventories  should  be 
conducted,  with  unneeded  Hems  being 
discarded  or  returned  to  the  storeroom/ 
stockroom  {225-«,  229). 

3  Environmental  Monitoring 
Regular  instrumental  monitoring  of 

airtxime  concentrations  is  not  usually 
justified  or  practical  in  laboratories  but  may 


be  ^.'rrr^'i  '  !'.'  l^  [,"!■:  testing  or  redesigning 
hocxis  ar  jii'.ei  veiitiiation  devices  (12)  or 
when  a  highly  toxic  substance  is  stored  or 
used  regularly  (e.g.,  3  times/ week)  (13). 

4.  Housekeeping,  Maintenance,  and 
Inspections 

(a)  Qeaning.  Floors  should  be  cleaned 
regularly  (24). 

(b)  Inspections.  Formal  housekeeping  and 
chemical  hygiene  Inspections  shrnild  be  held 
at  least  quarterly  (6,  21)  (or  units  which  have 
frequent  pesonnel  changes  and  semiannually 
for  others;  informal  inspections  should  be 
continual  (21). 

(c)  Maintenance.  Eye  wash  fountains 
should  be  inspected  at  intervals  of  not  less 
than  3  months  (6).  Respirators  for  routine  use 
should  be  inspected  periodically  by  the 
laboratory  supervisor  (169).  Safety  showers 
should  be  tested  routinely  (169).  Other  safety 
equipment  should  be  inspected  regularly. 
(e.g..  every  3-6  months)  (6.  24, 171). 
Procedures  to  prevent  restarting  of  out-of- 
service  equipment  should  be  established  (25). 

(d)  Passageways.  Stairways  and  hallways 
should  not  be  used  as  storage  areas  (24). 
Access  to  exits,  emergency  equipment,  and 
utility  controls  should  never  be  blocked  (24). 

5.  Medical  Program 

(a)  Compliance  with  ngulations.  Regular 
medical  surveillance  should  be  established  to 
the  extent  required  by  regulations  (12). 

(b)  Routine  surveillance.  Anyone  whose 
work  involves  regular  and  frequent  handling 
of  toxicologically  significant  quantities  of  a 
chemical  should  consult  a  qualified 
physician  to  detennlne  on  an  individual 
tMsis  whether  a  regular  schedule  of  medical 
surveillance  is  desirable  (11,  50). 

(c)  First  aid.  Personnel  trained  in  first  aid 
should  be  available  during  wtvldng  hours 
and  an  emergency  room  with  medical 
personnel  should  be  nearby  (173).  See  pp. 
176-178  for  deacription  of  scnne  emergency 
first  aid  procedures. 

e  Pf  *«.  t:ve  .Aiiparel  and  Equipment 

These  should  include  for  each  laboratory: 
(aj  Protective  apparel  compatible  with  the 

required  degree  of  protection  for  substances 

being  handled  (15fr-161): 

(b)  An  easily  accessible  drench-type  safety 
shower  (162,  169); 

(c)  An  e%  pwash  fountain  (162); 

(d)  A  fire  extinguisher  (162-164); 

(e)  Resplratorv  protection  (164-9),  fire 
alarm  and  telephone  for  emeiftency  use  (162) 
should  be  available  nearby;  and 

(f)  Other  items  designated  by  the  laboratory 
supervisor  (156, 160). 

7.  Records 

(a)  Accident  records  should  be  written  and 
retained  (174). 

(b)  Chemical  Hygiene  Plan  records  should 
doomieot  that  the  facilities  and  precautions 
were  compatible  with  current  knowledge  and 
regulations  (7). 

(c)  Inventory  and  uswe  records  for  high- 
risk  substances  should  be  kept  as  sp>ecified  In 
sections  E3e  below. 

(d)  Medical  records  should  be  retained  by 
the  institution  in  accordance  with  the 
requirements  of  state  and  federal  regulations 
(12). 

8  .Sigr.5  a,nd  :Labels 

FVoiuinent  signs  and  labels  of  the  following 
t)-];>es  should  be  posted: 


iponsanbip  of  the  Nationai  Research 


Practices"  are  given  in  parentheses.) 


■""•  "^'^-■ 

provided  (21, 


22); 
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T  !k;  .,pnient  where 

:s  ;i.it(27). 

'7  plan  diould  be 

:i;catpd  to  all 
:   ^  procedures  for 
evicvetlon,  medical 


(a)  E.Tergency  te'''>pr  ;>-'«'  numbers  of 
eroprj^ency  per»onr.ei,  faciht.fs.  supervisors, 

and  laboratory  workers  '26]: 

(bl  idenHty  Lfc^is  ihow.ng  contents  of 
containers  (imJj :  ..^  *«.i,*H  receptacles)  and 

as*o<,iated  haiards 'i^   48: 

['')  Locdti'in  5;i-.s  rVr  idfery  showeni, 
oyewast  stations,  i  tn'tr  wfety  and  first  aid 

fcj u . ptTSf- :jt .  ex , ;.s  '  2 '  8 ': d  .ir^a.s  w '  -re  food 
and  beverajit*  (Mnsump;.cn  sit^  stu-age  are 
permittad  U-*',  a-.-i 

id)  Wam;ni;.-  a'  s.ra?- 
sp^'"ia-I  or  ijn....vi.rt.  r.ai»; 

9  Spills  and  Accidents 

'a,  A  wT!"*»r  ^ri'Hra-n 

;,"r*inn(»i.  it  sh'"-'.  '■♦  .; 

venriiS'ion  .auure  i;">,ij 

ur"  fflportirg,  and  drills  (172). 

bi  There  «.?ould  be  an  alarm  system  to 
a!er  people  In  all  parts  of  the  facility 
including  tsolatioo  arsas  rach  as  cold  rooms 
!172). 

ic)  A  ppi'I  control  policy  should  be 
d'vt3iop«»r!  in''  should  include  consideration 
of  prev»nr'or!  containment,  cleanup,  and 
:>'..Kirting  '• )  75 

!    Mi  v(  di  fits  or  near  accidents  should 
Lf  cam.'^j.;y  analyzed  with  the  rerjlts 
distrbutod  to  ail  who  might  benefit  {i,  28). 

10.  Informatior  and  Training  Program 

(a)  Ain  To  assure  that  all  Individuals  at 
risk  are  sdc^qu.itelv  informed  8bo>u  the  work 
\:  '.ne  U»*v:rat.>i-v,  its  risks,  and  %irhat  to  do  if 
an  accident  occurs  (S,  15). 

b  E:r.:"Tjer.f-y  and  Penonal  Protection 
T  1  •   '.i  Evary  laborntory  worker  should 
kn  )w  'ie  Icv-^t.cn  and  proper  use  of  available 
j-ji'jtect.vw  apnarp'  and  equipment  (154. 169). 

S-jni«  of  'J:"}  full-time  personnel  of  the 
\a'tx  '^ixry  %n.-u\a  be  trained  la  tha  poper 
u  V  :./.  o.-r>»:v>  .ca  e^^'^^pnMnt  and  procedures 

Suet  '-%;r.  ir.ii  9'^  -Arell  as  first  aid 
Lastrucuon  a£ouid  t>e  available  to  (154)  and 
encouraged  for  (176)  everyone  whj  mi^t 
need  It 

(c)  Receiving  and  stockrocra/itoreroom 
persaoDel  should  knew  about  hazards, 
handling  equipaient,  protective  tppore!,  and 
reievaut  regulations  (21 7). 

(d)  Froqu*ncy  of  Training-  The  trainlrig  and 
e-iucatioa  program  should  be  a  regular, 
continuing  activity — not  simply  an  annual 
presentation  (15). 

(e)  Literature /Consultation:  Literature  and 
ccnsulting  ad'<rtc8  concerxiing  chemical 

t  .'jiene  shot;  id  tw  readily  a^milable  to 
laboratory  -«.-s>,.-e«i,  whio  should  be 
encoureged  to  use  these  information 
rescoices  ^14). 

11.  iVdife  Disposed  Program. 

(a)  Aim:  To  assure  that  minimal  harm  to 
p<wple,  other  organisms,  and  the 
"nvironmert  will  reralt  from  th«  disposal  of 
v*astp  lalyr^tory  chemicals  (5). 

i^^  Con  ent  (14.  232,  233,  240):  The  waste 
d.sp^ sal  ^rrtriir,  should  specify  Low  waste 
IS  !o  be  HDliwed.  segregated,  stored,  and 
tra-.ipcn»'j  and  include  consideration  of 
what  i-a'Tials  can  be  incinerated.  Transport 
bzm  tn?  nstiiution  must  be  In  accordance 
*  •:,  DOT  regulations  (244). 

: :;  Discarding  Chemical  Stocks:  Unlabeled 
co-.'auiers  of  chemicals  and  solutions  <ihould 
undsfTio  prompt  disposal:  if  partially  used. 
thpv  should  not  b«  opened  (24.  27). 

Bffor?  a  workers  employment  in  tb« 


laboratnry  Bnds  cnemicals  for  which  that 
person  was  responsible  should  be  ai«  arced 
or  returned  to  storage  (226). 

(d)  Frequency  of  Disposal  Wbste  ihoL.d  be 
removed  from  laboratories  to  a  cenrrai  wastd 
storage  area  at  least  once  pa  waek  and  from 
the  central  waste  storage  area  at  regular 
intervals  (14). 

(e)  Method  of  Disposal:  Incineration  in  an 
environmentally  acceptable  manner  is  the 
most  practical  disposal  method  for 
combustible  laboratcHy  waste  (14.  238.  241). 

Indiscriminate  dispoeal  by  pouring  waste 
chemicals  down  the  drain  (14,  231.  242)  or 
adding  them  to  mixed  refuse  for  landfill 
burial  is  unacceptable  (14). 

Koods  should  not  be  used  as  a  mee.ns  of 
disposal  for  volatile  chemicals  (40.  200), 

Disposal  by  recycling  (233,  243)  or 
chemical  decontamination  (40,  230)  should 
be  used  when  possible. 

E.  Basic  Rules  and  Procedures  for  Working 
with  Chemicals 

The  Chemical  Hygiene  Plan  should  require 
that  laboratory  workers  know  and  follow  iis 
rules  and  procedures.  In  addition  to  the 
procedures  of  the  sub  programs  mentioned 
above,  these  should  include  the  rules  listed 
below. 

1.  General  Rules 

The  following  should  be  used  for 
essentially  all  laboratory  work  with 
chemicals: 

(a)  Accidents  and  fpills—Eyv  Contact: 
Promptly  flush  eyes  with  watur  for  a 
prolonged  period  (15  minutes)  and  seek 
medical  attention  (33, 172). 

Ingestion:  Encourage  the  victim  to  drink 
large  amounts  of  water  (178). 

Skin  Contact:  Promptly  flush  the  affiected 
area  with  water  (33, 172, 178)  and  remove 
any  contaminated  clothing  (172, 178).  If 
symptoms  persist  after  vashing,  seek  medical 
attention  (33). 

Clean-up.  Promptly  clean  up  spills,  tising 
appropriate  protective  apparel  and 
equipment  and  proper  dispose!  (24  33).  See 
pp.  233-237  for  specific  clean-up 
recommendations. 

(b)  Avoidance  of  "routine"  exposure: 
Develop  and  encourage  safe  habits  (23);  avoid 
imnecessary  exposure  to  chemicals  by  any 
route  (231; 

Do  not  smell  or  taste  chemicals  (32).  Vent 
apparatus  which  may  discharge  toxic 
chemicals  (vacuum  pumps,  distillatioa 
columns,  etc.)  into  local  exhaust  devices 
(19S). 

Inspect  gloves  (137)  and  lest  glove  boxes 
(208)  before  use. 

Do  not  allow  release  of  toxic  substances  in 
cold  rooms  and  warm  rooms,  sin<.^  these 
have  contained  recirculated  atmospberes 
(209). 

(c)  Qioica  of  chemicals:  Use  only  those 
chemicals  for  which  the  quality  of  the 
available  ventilation  system  is  appropriate 
(13). 

(d)  Eating,  smoking,  etc.:  Avoid  eating, 
drinking,  smoking,  gum  chewing,  or 
application  of  cosmetics  in  areas  where 
laboratory  chemicals  are  present  (22,  24,  32, 
40);  wash  hands  before  conducting  these 
activities  (23,  24). 

Avoid  storage,  handling  or  consuirption  of 
food  or  beverages  in  stora«2"  ar'^.'s 
refrigefstois,  glassware  or  uteosiis  w  iuch  are 


ais-i  '.spf*  fnr  lateratory  operations  (23,  24. 
226) 

(ei  Eijuipmenl  ard  glasst^nre  Han.iie  and 
stt.'rw  laixiraton.'  3iassware  with  cars  to  avoid 
da-Tiajje,  do  not  u<;e  dama^pd  ({i&.'isware  (25). 
Use  extra  care  v»  :tii  Dewar  flasks  and  ot.^.er 
pvBcuated  gl.iss  apparst^s,  shield  or  wri'p 
then:  to  conUin  cherwc&ls  and  franraer.'s 
should  impior.irm  orxui  (2,'0   I'-.e  eCiUiprnent 
oniy  for  its  designeii  purpcst^  U3  26). 

(f)  Exiting  Wash  aroas  of  RXjKJsed  skin  well 
before  leavM-g  ine  !ab<trator,  i2.i! 

(g)  Horseplay  Avoid  prfirt:ca.  )okf>s  :•: 
other  behavior  which  nugiit  conf'iit^   <;'d;'le 
or  distract  anoth"r  worker  i  23; 

(h)  Mouih  suc'.:on  Do  not  use  mouth 
suction  for  pipeting  or  starting  a  siphon  (23, 
32). 

(i)  Personal  apparel  Zy.'.r-r.e  long  hair  and 
loose  clothing  (23, 158)  Wear  shoes  at  all 
times  in  the  laboratory  but  do  no*  wear 
sandals,  perforated  shoes,  or  sneakers  (158). 

(j)  PersoiKil  housfkf^p-ng  Ke*>p  the  w(»rk 
area  clean  and  uncluttered,  with  chemicals 
and  equipmor;  b»-mg  properly  labeled  and 
stored  clean  up  the  wrrk  aron  on  completion 
of  an  r-peratiop  or  at  the  er.d  of  each  day  (24). 

(k)  Pfrsoni.1  protection  Assure  that 
apprcprlate  eye  prelection  (154-156)  is  worn 
by  all  perscHis,  including  visitors  where 
chemicals  are  3»rrrd  or  handled  (22,  23,  33, 
154). 

Wear  appropriate  gloves  when  the 
potential  for  ointact  with  toxic  materials 
exists  [157);  i;:s::flc,t  the  gJovM  before  each 
use,  wash  thflin  tvfore  removal,  and  replace 
them  per".v.^>.iv  ;'.57).  (A  table  of  resistance 
to  chemii.ii  s  of  Lummon  glove  materials  is 
given  p.  159). 

Useapp''  prifTe  '  ;fi4- 


-  i  ■  8)  respiratory 
:oinant 
iriently  restricted 


equipment  when  d:r  -^ 

coucer.trat'.ons  a:-<?  p.cm 

by  engi,;een;ig  cc-.trp.s  ^"64— 5),  inspecting 

the  respirator  t<e:ort*  use  (169). 

Use  any  other  protective  and  emergency 
apparel  and  equipment  as  appropriate  (22, 
157-162). 

Avoid  use  of  contact  lenses  in  the 
latioratory  unless  necessarj';  if  they  are  used, 
inform  superdsor  so  special  precautions  can 
be  taken  (155). 

Remove  laboratory  coats  Immediately  on 
significant  coatenioation  (161). 

(1)  P'anning:  Seek  information  and  advice 
about  harards  (7),  plan  appropriate  protective 
procedures,  and  plan  positioning  of 
equipment  before  beginning  any  new 
operation  (22,  23). 

(m)  Unattended  operations:  Leave  lights 
on,  pldce  an  appropriate  sign  on  the  door, 
and  provide  for  containment  of  toxic 
substances  in  the  event  of  failure  of  a  utility 
service  (such  as  cooling  water)  to  an 
unattended  operaMon  (27. 128). 

(nj  Use  of  hood:  Use  the  hood  for 
operations  which  might  result  In  release  of 
toxic  chemical  vapor;  or  dust  (198-9). 

As  a  rule  of  thumb,  use  8  hood  or  other 
local  ver'tiiation  device  when  working  with 
any  appreciably  vola'ile  substance  with  a 
TLV  of  less  than  SO  ppni  (13). 

Conflnr  adequate  tioc»d  performance  before 
use;  keep  hood  cloced  a;  a'l  'i-ries  except 
when  adjusttrents  within  the  hood  are  being 
trade  (200);  keep  materials  stored  in  hoods 
to  a  minimum  and  do  not  allow  them  to 
block  vents  or  sir  flow  (2001. 

Leave  the  hood  "on"  when  it  is  not  in 
active  use  if  toxic  substances  are  stored  in  it 


(d)  Special  ventilation  areas.  Exhaust  air  justified  or  practical  in  laboratones  but  mav         rvpos  should  be  ;>iftt^d 
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or  Ji  it  ;s  unrertair-  w'.ethf:  ac^.'-a  .r-'c  at-nhrai 
laboratory  veni-.latiorj  w'':'  *■*>  ::.►.,,,.    ,fid 
when  it  u  "off"  (200J. 

(o)  Vigilance:  Be  alert  to  unsafe  conditions 
and  see  that  they  are  corrected  when  detected 
(22). 

(pj  Waste  disposal:  Assure  that  the  plan  for 
each  laboratory  operation  includes  plans  and 
training  for  waste  disposal  (330). 

Def>osit  chemical  waste  in  appropriately 
labeled  receptacles  and  follow  all  other  waste 
disposal  procedures  of  the  Chemical  Hygiene 
Plan  (22.  24). 

Do  not  dischai;ge  to  Ihe  sewer  concentrated 
acids  or  bases  (231):  highly  toxic, 
malodorous,  or  lachrymatory  substances 
(231);  or  any  substances  which  might 
interfere  with  the  biological  activity  of  waste 
water  treatment  plants,  create  fire  or 
explosion  hazards,  cause  structural  damage 
or  obstruct  flow  (242). 

(q)  Working  alone:  Avoid  working  alone  in 
a  building;  do  not  work  alone  in  a  laboratory 
if  the  pitx^dures  being  conducted  are 
hazardous  (28). 

2.  Working  with  Allergens  and  Embryotoxins 

(a)  Allergens  (examples:  diazomethane, 
isocyanates,  bichromates):  Wear  suitable 
gloves  to  prevent  haiid  contact  with  allergens 
or  substances  of  unknown  allergenic  activity 
(35). 

(b)  Evnbryotoxins  (34-5)  (examples: 
organomercuriais  i<»fi'^  r  ■-  pounds, 
fonnamide):If  yi^  -.e  u  v  jr;.»nof 
childbaarirg  age,  handle  these  substances 
only  In  a  hood  whose  satisfactory 
performance  has  been  confirmed,  using 
appropriate  protective  apparel  (especially 
gloves)  to  prevent  skic  contact. 

Review  each  use  of  these  materials  with 
the  research  supervisor  and  review 
continuing  uses  annually  or  whenever  a 
procedural  change  is  made. 

Sfr  -B  t.hDse  substances,  properly  labeled,  in 
an  adequately  ventilated  area  in  an 
u  ".breakable  secondary  container. 

Notify  supervisors  of  all  Incidents  of 
exposure  or  spills;  consult  a  qualified 
physician  when  appropriate. 

3.  Work  with  Chemicals  of  Moderate  Chronic 

or  High  Acute  Toxicity 

Exomplsr.  diisnpropylflurophosphate  (41), 
hydrofluoric  acid  (43).  hydrogen  cyenide 
(45). 

Supplemental  rules  to  be  follcwod  in 
addition  to  those  mentioned  above 
(Procedure  B  of  "Paident  Practices",  pp.  39- 
41): 

(a)  Aim;  To  minimize  exposure  to  these 
toxic  substances  by  any  route  using  all 
reasonable  precautions  ,'39). 

(b)  Applicability:  These  precautions  are 
appropriate  for  substances  with  moderate 
chronic  or  high  acute  toxicity  used  in 
significant  quantities  (39). 

(c)  Location:  Use  and  store  these 
substances  only  in  areas  of  restricted  access 
with  special  warning  signs  (40,  229). 

Always  use  a  hood  (previously  evaluated 
to  Gonfinn  adequate  performance  with  a  face 
velocity  of  at  least  60  linear  feet  per  minute) 
(40)  or  other  containment  device  for 
procedures  which  may  result  in  the 
generation  of  aerosols  or  vapors  containing 
the  substance  (39);  trap  released  vapors  to 
prevent  their  discharge  with  the  hood 
e^ha'i^t  '401 


{dj  Pei-ijonal  pitfldctiop.  Al-wn  s  <  ,    lO  s».iii 
contact  by  use  of  gloves  and  i  is  -^  ^  ves 
(and  other  protect!  vp  a;i;>ttr>-i  ,>.  nppropriate) 
(39).  Always  wash  hd.   .s  am:  c;...s 
immediately  after  working  with  these 
materials  (40). 

(e)  Records:  Maintain  records  of  the 
amounts  of  these  materials  on  hand,  amounts 
used,  and  the  names  of  the  workers  involved 
(40,  229) 

(f)  Prevention  of  spills  and  accidents:  Be 
prepared  for  accidents  and  spills  (41). 

A.ssure  that  at  least  2  people  are  present  at 
all  times  if  a  compound  in  use  is  highly  toxic 
or  of  unknown  toxicity  (39). 

Store  breakabie^ontainers  of  these 
substances  in  chemically  resistant  trays;  also 
work  and  mount  apparatus  above  such  trays 
or  cover  work  and  storage  surfeces  with 
removable,  Bbsorl>ent,  plastic  backed  paper 
(40). 

If  a  major  spill  occurs  outside  the  hood, 
evacuate  the  area;  assxire  that  cleanup 
personnel  wear  suitable  protective  apparel 
and  equipment  (41). 

(gj  Waste:  Thoroughly  decontaminate  or 
incinerate  contaminated  clothing  or  shoes 
(41).  If  possible,  chemically  decontaminate 
by  chemical  conversion  (40). 

Store  corlaminiited  waste  in  cIomkI, 
suitably  labeled,  impervious  containers  (for 
liquids,  in  glass  or  piastic  bottles  half-filled 
with  vermiculile;  (40). 

4.  Work  with  Chemicals  of  High  Chronic 
Toxicity 

(Examples:  dimetbylmercury  and  nickal 
carbonyl  (48),  benzo-a-pyrene  (51),  N- 
nitrosoidinthylamine  (54),  other  human 
carcinogens  or  substances  with  high 
carcinogenic  potency  in  animals  (38).) 

Further  supplemental  rules  to  be  followed, 
in  addition  to  all  these  mentinnttd  above,  for 
work  with  substances  of  known  high  chronic 
toxicity  (in  quantities  above  a  few  milligrams 
to  a  few  grams,  depending  on  the  substance) 
(47).  (Procedure  A  of  "Prudent  Practices"  pp. 
47-50). 

(a)  Access:  Conduct  all  transfers  and  work 
with  these  substances  in  a  "controlled  area": 
a  restricted  access  hood,  glove  box.  or  portion 
of  a  lab.  designated  for  use  of  highly  toxic 
substances,  for  v  hich  all  people  with  access 
are  eware  of  the  substances  being  used  and 
necessary  precautions  (48). 

(b)  Appro\-QJs:  Prepare  a  plan  for  use  and 
disposel  of  these  m&te.aals  and  obtain  the 
approval  of  the  laboratory  supHsrvisor  (48). 

(c)  S'ort-contamination/Dccontamination 
Protect  vacuum  pumps  against 
contamination  by  scrubbers  or  HEPA  filters 
and  vent  them  into  the  hood  (49). 
Decontaminate  vacuum  pumps  or  other 
contaminated  equipment,  including 
glassware,  in  the  hood  before  removing  them 
from  the  controlled  area  (49,  50). 

Decontaminate  the  controlled  area  before 
normal  work  is  resumed  there  (50). 

(d)  ExitiRg:  On  leaving  •  controlled  area, 
remove  any  protective  apparol  (placing  it  in 
an  appropriate,  labeled  container)  and 
thoroughly  wash  hands,  forearms,  face,  and 
neck  (49). 

(e)  Housekeeping:  Use  a  wet  mop  or  a 
vacuum  rJeaner  equipped  with  a  HEPA  filter 
instead  of  dry  sweeping  if  the  toxic  substance 
was  a  dry  powder  (50). 

(0  Medical  surveillance:  If  using 
toxicologically  significant  quantities  of  such 


a  substance  on  a  regular  basis  (e.^..  3  times 
pier  week),  consult  a  qualified  physician 
concerning  desirability  of  regular  medical 
surveillance  (SO). 

(g)  Records:  Keep  accurate  records  of  the 
amounts  of  these  substances  stored  (229)  and 
used,  the  dates  of  use,  and  names  of  users 
(48). 

(h)  Signs  and  labels:  Assure  that  the 
controlled  area  is  conspicuously  marked  with 
warning  and  restricted  access  signs  (49)  and 
that  all  containers  of  these  substances  are 
appropriately  labeled  with  identity  and 
warning  labels  (48). 

(i)  Spills:  Assure  that  contingency  plans, 
equipment,  and  materials  to  minimize 
exposures  of  people  and  property  in  case  of 
accident  are  available  (233-4). 

(j)  Storage;  Store  containers  of  these 
chemicals  only  in  a  ventilated,  limited  access 
(48,  227,  229)  area  in  appropriately  labeled, 
unbreakable,  chemically  resistant,  secondary 
containers  (48,  229). 

(k)  Glove  boxes:  For  a  negative  pressure 
glove  box,  ventilation  rate  must  be  at  least  2 
volume  changes/hour  and  pressure  at  least 
0  5  inches  of  water  (48).  For  a  positive 
pressure  glove  box.  thoroughly  check  for 
leaks  before  each  use  (49).  In  either  case,  trap 
the  exit  gases  or  filter  them  through  a  HEPA 
filter  and  then  release  them  into  the  hood 
(49). 

0)  Waste:  Use  chemical  decontamination 
whenever  possible;  ensure  that  containers  of 
contaminated  waste  (including  washings 
from  contaminated  fiasks)  are  transferred 
from  the  controlled  area  m  a  secondary 
container  under  the  supervision  of 
authorized  personnel  (49,  SO,  233). 

5.  Animal  Work  with  Chemicals  of  High 
Chronic  Toxicity 

(a)  Access:  For  large  scale  studies,  special 
facilities  with  restricted  access  are  preferable 
(56). 

(b)  Administration  of  the  toxic  substance: 
When  possible,  administer  the  substance  by 
injection  or  gavage  instead  of  in  the  diet.  If 
administration  is  in  the  diet,  use  a  caging 
system  under  negative  pressure  or  under 
laminar  air  flow  directed  toward  HEPA  filters 
(56). 

(c)  Aerosol  suppression:  Devise  procedures 
which  minimize  formation  and  dispersal  of 
contaminated  aerosols.  Including  those  from 
food,  urine,  and  feces  (e.g..  use  HEPA  filtered 
vacuum  equipment  for  cleaning,  moisten 
contaminated  bedding  before  removal  frnm 
the  cage,  mix  diets  in  closed  containers  in  a 
hood)  (55,  56). 

(d)  Personal  protection:  When  working  in 
the  animal  room,  wear  plastic  or  rubber 
gloves,  fully  buttoned  laboratory  coat  or 
jumpsuit  and,  if  needed  because  of 
incomplete  suppression  of  aerosols,  other 
apparel  and  equipment  (shoe  and  head 
coverings,  respirator)  (56). 

(e)  Waste  disposal:  Dispose  of 
contaminated  animal  tissues  and  excreta  by 
incineration  if  the  available  incinerator  can 
convert  the  contaminant  to  non-toxic 
products  (238);  otherwise,  package  the  waste 
appropriately  for  burial  in  an  EPA-approved 
site  (239). 

F.  Safety  Becommendations 

The  above  recommendations  from 
"Prudent  Practices"  do  not  include  those 
which  are  directed  orimarily  toward 


B^fonr  a  worker's  smplc 


refrigerators,  glassware  or  utensils  which  ar? 
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preventiOQ  of  physical  in|urv  rather  than 
toxic  expoiure  However,  fsiiure  nf 
precaution*  against  Iniurv  will  of»en  have  the 
secondary  effect  of  causing  toxic  exposures. 
Therefore,  we  list  beiow  page  references  for 
recommendations  runceming  some  of  the 
maior  categones  of  safety  hazards  which  also 
hdve  implications  for  chemical  hvgienp 
1   Corrosive  agents  iJ5-6) 
2,  Electrically  powered  laboratory  apparatus: 

(179-'32) 
3   Fires,  explosions  :2»i   57-74,  162-4, 174- 

5,  219-20,  22&-') 
4.  Low  temperature  procedures;  (26.  68) 
5  Pressurized  and  vacuum  operations 

(including  use  of  Lompressed  gas 

cvimriersi  (27,  75-101) 

G  Mutenai  S<jfct\  Data  Sheets 

Matenai  safetv  dat»  sheets  are  presented  In 
"Prudent  Pr8ci;<es  '  for  the  chemicals  listed 
below  ,\si0nski  arT.oie  tfiat  comprehensive 
maienal  safety  ddia  sheets  are  provided). 

•Acetyl  peroxuie  '105) 
•Acrolein  ilOC) 
•Acrylonilnle  (107) 
Aimnonia   anhvdrous)  (9t) 
•Aniline  ilO<3j 
•Benzene  (110) 
•Benzojajpvr^ne  ;  1 1  2) 
•Bislchior  ir."thv ; ;  ether  (113) 
Boron  tnrr.ioruie   -Jl; 
Boron  tnflucnde  (92) 
Bromine  (114) 

*Tert-but\l  hydroperoxide  (143) 
•Carbon  disulfide  (116) 
Carbon  monoxide  (92; 
•Carbon  tetra.hionde  (118) 
•Chlonne  1119; 
Chlonne  triHuonde  >-t4) 
•Chlorofomi  (121 ; 
Chloromethdne  (93) 
•Diethyl  ether  (122) 
Diisopropyi  flaorophosphate  (41) 
•Dimethvlformamide  (123) 
•Dunethyl  sulfate  (125) 
•Dioxane  (126) 
•Ethylene  diDromide  (128) 
•Fluor.ne  (95) 
•Formaldehyde  (130) 
•Hydrazine  and  salts  :132) 
Hydrofiuonc  ac,:d  14.3' 
Hydrogen  bromide  '98) 
Hydrogen  chlonde  !  i&] 
•Hydrogen  cyanide  (133) 
•Hydrogen  sulfide  (135) 
Mercury  and  compc'jnds  (52) 
•.Methanol  !137) 
•Morpho.ine  (136) 
•Nickel  carbon yl  199) 
*. Nitrobenzene  (139) 
Nitrogen  dioxide  (100) 
N-nitrosodiethyiamme  (54) 
•Peracetic  acid  (141) 
•Phenol  (142) 

•Phosgene  (143)  i 

•Pyridine  (144)  ' 

•Sodium  azide  (145) 
•Sodium  cyanide  (147) 
Sulfur  dioxide  (101) 
•Trtchloroethylene  (149) 
•Vinyl  chlonde  (150) 

Appandix  B  lo  §  1915.1430— Reference* 
(N'ao-M«ndatory ) 

The  foliowmg  rBfereaces  a,-9  provided  to 


^gSiSt  the  nrnpl'iyer  in  the  development  of  a 
Chernscj"!  Hvgipne  Plan.  The  matenals  listed 
below  are  offered  a»  non-mandatory 
gui(1fln(e   References  lis'ed  here  do  not  inply 
sp*«  :''■  ••o'!i)~*i'n-ient  of  a  bfwk.  opinion. 
technique,  policy  or  a  s;)«:ific  solution  for  a 
safety  or  heialth  pn'blem.  Other  references 
not  listed  here  may  hotter  meet  tlie  ni>ed5  of 
a  specific  Ubo-i-atory  j.i;  Matenals  for  'he 
development  of  the  Chemir^i  Hygiene  Pla." 

1.  American  Chemical  Society,  Saf«ty  in 
Academic  Chemistry  Laboratories,  4th 
edition,  1985. 

2.  Fawcett.  H  H  and  W  S  Wojd,  Saf°ty 
and  Accident  Prevention  in  Chemical 
Operations.  2nd  edition.  Wlley-Intersrience. 
New  York.  19«2 

3.  Flury,  Patricia  A.,  Environmental  Health 
and  Safety  in  the  Hospital  Laboratory, 
Charles  C  Thomas  Publisher,  .Springfield  IL. 
1978, 

4.  Green,  Michael  E.  and  Turk.  Amos, 
Safety  in  Working  with  Ciiemicals, 
Macmillan  Publishing  Co  ,  NY,  1978. 

5.  Kaufinan.  James  A  ,  Laboratory  Safety 
Guidelines.  Dow  Chemical  Co..  Box  1713, 
Midland,  MI  48640, 1977 

6.  National  Instinites  of  Health.  N!H 
Guidelines  for  the  Laoorq'.irv  use  of 
ChemicalCan  laoger.s.  NIK  P-.<b  So  81- 
2385.  GPO,  Wdshington.  [X:  20402,  1981. 

7.  National  Research  (.oincil,  P^jd^rt 
Practices  for  Di.sfx-isa)  of  Qi'tmic;als  frnrr, 
l-dtxinjijiries   Natinnal  Academy  f*ress 
Washington.  DC.  1993. 

8.  National  Research  Council,  Prudent 
Practices  for  Handling  Hazardou.s  Chemicals 
in  Laboratories.  National  Academy  Press, 
Washington.  DC.  1981. 

9.  Renfrew,  Malcolm,  Ed.,  Safety  In  the 
Chemical  Laboratory.  Vol.  IV,  /.  Chem.  Ed . 
American  Chemical  Society.  EJasIon,  PA, 
1981. 

10.  Steere.  Norrnaa  V  ,  E.i  ,  SatV>v  m  the 
Chemical  Laboratory,/.  Chen  Ed  America:; 
diemlcal  Society,  Baslon,  PA,  1S042  Vol  ' 
1967.  Vol.  II.  1971.  Vol  1111974 

11.  Steere,  Norman  V..  Handbook  of 
Laboratory  Safety,  the  Chemical  Rubber 
Company  Qeveland.  OH.  1971. 

12.  Young,  )ay  A.,  Ed.,  Improving  Safety  .n 
the  Chemical  Laboratory,  Jonn  W  lev  i  Shr.^ 
Inc.  New  York,  1987. 

(b)  Hazardous  Substances  Infornati  ;n 

1.  American  Conference  of  Govenimeri'i-.i 
Industrial  Hygienists,  Threshold  Limit 
Values  for  Chemical  Substances  and  Physi'.<3l 
Agents  In  the  Workroom  Envirorjrient  w;;h 
Intended  Changes,  6500  Gienway  Avenue, 
Bldg.  D-7  Cincinnati.  OH  45211-4438  (latest 
edition). 

2.  Annual  Report  on  Carcinogens,  National 
Toxicology  Program  U  S  Department  of 
Health  and  Human  Services,  Public  Health 
Service,  U.S.  Government  Printing  Office. 
Washington,  DC,  (latest  edition) 

3.  Best  Company,  Best  .Safety  Directory, 
Vols.  I  and  II,  Oldwlck,  N  i  ,  1981 

4.  Bretherick,  L,  Handbooit  of  Reactive 
Chemical  Hazard's  2nd  edmo.T, 
Bufterworths,  London,  1979 

5.  Bretherick,  L  ,  Hazards  m  the  Chemical 
Laboratory,  3rd  edition.  Royal  Society  of 
Chemistry,  London .  1 986 

6.  Code  of  Federal  Regulations,  29  CFR  part 
1910  subpart  Z.  US  (k)vi  Printing  Office. 
Washington,  DC  20402  (latest  edition). 


7  lARC  Monographs  on  the  Evaluation  of 
the  Carcinogenic  Risk  of  Chemicals  to  Mar., 
World  Health  Organization  Pub'.'.ation« 
Center,  49  Sheridan  Avenue.  Ailjdny,  New 
York  12210  (latest  editionsl. 

8,  NIOSH/OSHA  Pocket  Guide  to  Chemical 
Hazards  NIOSH  l\jb.  No  85-114,  L'  S    ' 
Qivemment  Printi.ng  Office,  Wd.shington,  DC, 
1  985  far  latest  edition). 

9  Occunationai  Health  Guidflnies. 
MQSH/O.S.MA  N:10SH  Pub  No  P\-U3\J.S. 
Ojvemmfr.t  Printing  Office,  Was.'iington,  DC, 
1981 

10  Patty,  FA.,  Industrial  Hygiene  and 
To  X  ice,  log  v.  John  Wiley  *  5><:>r.s.  Inc  .  New 
Ynric,  NY  (Five  Voluines) 

11.  Registry  of  Toxic  Effect.'!  of  CSfii...  «. 
Sub.stances,  US.  l>partmrnt  f)f  Huaith  and 
Human  Services.  Pijb!ic  Health  Swrvire, 
Coritfis  for  Disease  {.■ontni!  N^tona; 
Iniititute  for  Occupefocal  Safety  and  Health, 
Revised  Annually,  for  ssie  fr-^m 
Supenn'enaent  of  Dcx:um.ents  U.S.  Govt. 
Printing  Office,  Washington.  IX;  20402. 

12.  The  Merck  Index  ,An  Encyclopedia  of 
Chemicals  and  Drugs.  Merck  and  Company 
Inc.  Rahway,  N.J  ,  1976  (or  la'e&t  edition). 

13.  Sax,  N.I.  Dangemus  Properties  of 
Industrial  Matenals  5th  edition.  Van 
Nostrand  Reinhold.  NY    1979. 

14  Sittlg,  Marshall.  Haidlxxjk  of  Toxic 
and  Hazardous  Chemscals  N-^  ,  ps 
Fubhcations,  Park  Ridge,  S},  19cil. 

,:)  Information  on  Ventilation: 

1  American  Conference  of  Governmental 
Industrial  Hygienists  Ir.d.ist.'-if  1  Ventilation 
'latest  edition),  6500  Gienwc.  A  vf*nue  Bldg 
rV-7,  Cincinnati,  Ohio  '('2"  1-44.~i3 

2  American  Nanona'  Stan  iards  Institute, 
Inc,  American  Naticn4!  .S'.ind.aros 
Fundamentals  Goveniirig  the  Design  and 
Operation  of  Local  Exhaust  Systems  ANSI  Z 
9  2-1979  American  Na'ion.il  Standards 
institute,  N,Y.  1979, 

3  knad,  A.P  and  Watson,  CL  Ventilation 
index:  An  Elaay  Way  to  Decide  about 
Hazardous  Liquids,  P-Tifessicnai  Safety  pp 
15-18.  Apni  1980. 

4  National  Fire  Protection  .Association, 
Fire  Protection  for  Laboratories  Using 
Chemicals  NFPA-45,  1982 

Safety  Standard  for  Laboratores  in  Health 
Related  Institutions,  NTPA,  56c  1980. 

Fire  Protection  Guide  on  Hazardous 
Materials,  7th  edition,  1978. 

National  Fire  Protection  Association. 
Batterymarch  Park,  Q^incr^,  MA  02269. 

5.  Scientific  Apparatus  Makers  Association 
(S.AMA).  Standard  for  Laboratory  Fume 
Hoods,  SAMA  LF7-1980,  1101  16th  Street, 
NW..  Washington,  DC  20036 

(d)  Information  on  Availability  of 
Referenced  Material: 

1.  American  National  Standards  Institute 
(ANSI).  1430  Broadway,  New  York,  Ny 
10018. 

2.  American  Society  for  Testing  and 
Materials  (ASTM),  1916  Race  Street. 
Philadelphia,  PA  19103. 

(Approved  by  the  Office  of  Management  and 
Budget  under  confrol  number  1213-0131) 

(FR  Doc.  93-15301,  Piled  6-30-93,  6  45  am] 
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DEPARTMENT  OF  EDUCATION 


C«nt«r«  for  irdependent  Living 

AGENCY  l^prirTTient  of  Education. 
ACTION  Notice  of  Final  Distribution  of 

Funds,  Selection  Criteria,  and  Absolute 
Funding  Priority  for  Fisc.il  Year  Ip-Y] 
1993. 

SUMMARY  For  FY  1993,  the  Secretary- 
establishes  a  method  of  distnbuting 
funds,  selection  criteria  for  making  new 
awards,  and  nn  absolute  funding 
priority  ur.-ie:  'he  Centers  for 
Independent  Living  program.  The 
absolute  funJjng  priority  supports  the 
operation  of  centers  for  independent 
living  in  geographic  areas  within  each 
State  that  are  not  currently  being  served 
or  are  underserved  by  centers  for 
independent  living. 

EFFtCnvE  OATE  This  priority  takes  effect 
either  August  16,  1993.  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person 

FOP  FURTMtP  iKFORMA'no.s  CONTACT:  John 
Nelson,  I   ?  ; '■  ,_  ar.-:"   ■     '  Education, 
400  Maryland  Avenue.  SW.,  room  3326, 
Switzer  Building,  Washington,  DC 
20202-2741,  Telephone:  (202)  205- 
9362.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  TDD  number  at  (202) 
205-936;" 

SUPPLEMEHTAF.  r  :.Nf  ORMATION:  For  FY 
1993,  grants  under  the  Centers  for 
Independent  Linng  program  are 
authorized  by  section  721(e)(2)  of  the 
RehabiUtaticn  Act  of  1973  (Act),  as 
amended.  This  program  pro\'ide8 
support  for  the  pleniiing,  operation, 
conduct,  administration,  and  evaluation 
of  centers  for  independent  hving  (CILs) 
that  comply  with  the  standards  and 
assurances  in  section  725  of  the  Act. 
Centers  for  independent  Hving  are 
consumer-controlled,  community-based. 
cross-disability,  nonresidential  private 
nonprofit  agencies  that  are  designed  and 
operated  within  a  local  community  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
services. 

In  FY  1992,  the  program  supported 
projects  m  all  50  States,  the  District  of 
Columbia:  Puerto  Rico,  and  American 
Samoa.  The  Department  has  net 
conduct '^d  a  major  competition  for  this 
program  since  1982  due  to 
congressional  requirements.  The 
Rehabilitation  Act  Amendments  of  1992 
(1992  Amendments),  which  were 
enacted  October  29,  1992.  substantially 
changed  this  program.  The  1992 
Amendments  provide  that  FY  1993  is  a 


transition  year  for  determining  hew 
funds  are  distributed  under  this 
program.  For  FY  1993,  the  Secretary 
implements  a  number  of  funding  and 
program  changes  made  by  the  1992 
Amendments  in  a  manner  that  provides 
the  least  disruption  to  the  program  and 
provides  for  the  greatest  continuity  of 
independent  living  services  to  persons 
with  severe  disabilities. 

Section  721(el(2)(B)(i)  of  the  Act 
requires  that  funds  appropriated  for  this 
program  are  to  be  distributed  in  FY  1993 
to  private  nonprofit  agencies  (PNAs) 
that  received  funding  directly  or 
through  subgrants  or  contracts  under 
part  B  of  title  VII  of  the  Act.  as  in  effect 
on  October  28. 1992,  the  day  before  the 
date  of  enactment  of  the  1992 
Amendments,  in  FY  1992,  if  the  PNA 
submits  an  application  to  the  Secretary 
that  demonstrates  the  PNA  will  meet  the 
evaluation  standards  described  in 
section  725(b)  of  the  Act  no  later  than 
October  1, 1993,  and  l^iat  contains  the 
assurances  described  in  section  725(c) 
of  the  Act. 

Pursuant  to  section  721(e)(2)(C),  the 
Secretary  may  award  funds  in  FY  1993 
under  this  program  to  a  PNA  Uiat  did 
not  receive  assistance  under  part  B.  as 
in  effect  on  October  28.  1992,  in  FY 
1992,  only  after  funding  all  PNAs 
pursuant  to  section  72lie)(2)(B)(i)  and 
only  if  the  PNA  that  did  not  previously 
receive  assistance  has  submitted  a 
satisfactory  appUcation.  The  Secretary 
will  u.se  the  selection  aiteria  that  are 
specified  in  section  722(d)(2)(B)  of  the 
Act  for  the  selection  of  centers  pursuant 
to  section  721(e)(2)(B)(ii)  of  the  Act. 

Section  72i(c)(l)  of  the  Act  provides 
that  the  allocation  of  funds  under  this 
program  in  FY  1994  is  to  be  made  on  the 
basis  of  the  ratio  of  the  population  of  a 
State  to  the  population  of  all  States. 
Section  721(c)(1)(B)  and  (C)  of  the  Act 
also  establishes  certain  minimums  that 
are  to  apply  to  the  award  of  FY  1994 
funds  under  this  program. 

The  minimums  established  by  section 
721(c)(1)(B)  and  (C)  for  FY  1994  and  for 
each  subsequent  year  are  as  follows: 

(a)  Subject  to  the  availability  of 
appropriations  for  part  C  of  chapter  1  of 
title  Vn,  the  amount  of  any  allotment  to 
a  State  under  .section  721(c)(1)(A)  for  a 
fiscal  year  must  not  bo  less  than  the 
amount  of  financial  assistance  received 
by  QLs  in  the  State  for  FY  1992  under 
part  B  of  title  VII.  as  in  effect  on  October 
28. 1992. 

(b)  Subject  to  the  availability  of 
appropriations  for  Part  C  of  Chapter  1  of 
Title  vn  and  except  as  provided  in 
section  721(c)(1)(B)  of  the  Act.  for  a 
fiscal  year  in  which  the  amounts 
appropriated  to  carry  out  Part  C  of 
Qiapter  1  of  Title  VU  exceed  the 


amounts  appropriated  for  FY  1992  to 
carry  out  Part  B  of  Title  VII,  as  in  effect 
on  October  2fl.  1992— 

(1)  If  the  excess  is  $8,000,000  or  more, 
the  allotment  to  any  State  under  section 
721(c)(1)(A)  must  be  not  less  than 
$450,000  or  one-third  of  one  percent  of 
the  sums  made  available  for  the  fiscal 
year  for  which  the  allotment  is  made, 
whichever  is  greater,  and  the  allotment 
of  any  State  under  section  721  for  any 
fiscal  year  that  is  less  than  $450,000  or 
one-third  of  one  percent  of  the  sums 
must  be  increased  to  the  greater  of  the 
two  amoiints: 

(2)  If  the  excess  is  $4,000,000  or  more 
but  less  than  $8,000,000,  the  allotment 
to  any  State  under  section  721(c)(1)(A) 
must  be  not  less  than  $400,000  or  one- 
third  of  one  percent  of  the  sums  made 
available  for  the  fiscal  year  for  which 
the  allotment  is  made,  whichever  is 
greater,  and  the  allotment  of  any  State 
under  section  721  for  any  fiscal  year 
that  is  less  than  $400,000  or  one-third 
of  one  percent  of  the  sums  must  be 
increased  to  the  greater  of  the  two 
amounts;  and 

(3)  If  the  excess  is  less  than 
$4,000,000,  the  allotment  to  any  State 
under  section  721(c)(1)(A)  must 
approach,  as  nearly  as  possible,  the 
greater  of  the  two  amounts  described  in 
section  721(c)(l)(C)(ii)  of  the  Act. 

Section  721(c)(2)  of  the  Act  provides 
that  Guam.  American  Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  are  to 
receive  a  separate  allotment  of  not  less 
than  one-eighth  of  one  percent  of  the 
remainder  for  the  fiscal  year  for  which 
the  allotment  will  be  made,  except  that 
Palau  may  receive  its  allotment  only 
until  the  Compact  of  Free  Association 
with  Pslau  takes  effect. 

Pursuant  to  section  7(lfi)  of  the  Act, 
the  District  of  Columbia  and  Puerto  Rico 
are  considered  States.  Therefore,  the 
District  of  Columbia  and  Puerto  Rico  are 
eligible  to  receive  their  allotment  of 
funds  under  this  program  in  accordance 
with  seaion  721(c)(1)  of  the  Act. 

Finally,  section  721(d)  of  the  Act 
provides  the  method  by  which  the 
Secretary  will  redistribute  to  other 
Slates  any  funds  that  a  State  received 
under  its  allotment  but  will  not  expend 
to  carry  out  Part  C  of  Title  VII  of  the  Act 
in  FY  1994  and  subsequent  years. 

This  program  supports  moving  the 
Nation  toward  achieving  the  National 
Educational  Goals  by  enhancing 
programs  that  develop  the  skills  of 
individuals  with  severe  disabilities  to 
exercise  the  rights  and  responsibilities 
of  citizenship. 

On  April  22, 1993  the  Secretary 
published  a  notice  of  proposed 
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distribution  of  funds,  selection  criteria. 
and  absolute  funding  priority  for  this 
competition  in  the  Federal  Register  (58 

FR  27716). 

Note:  This  notice  does  not  solicit 
ippiications.  A  notice  inviting  applications 
under  this  competition  is  published  in  a 
separate  notice  in  this  issue  of  the  Federal 
Reijiiiter 

Public  Comment 

In  the  notice  of  proposed  distribution 
nt  funds,  selection  criteria,  and  absolute 
fiinding  priority,  the  Secretary  invited 
comments.  The  Secretary  did  not 
receive  any  comments  by  the  end  of  the 
comment  period  of  June  10.  1993. 
Except  for  minor  technical  revisions,  t.'.e 
Secretary  has  made  no  changes  in  the 
notice. 

Final  Distribution  of  Funds,  Selection 
Criteria,  and  Absolute  Funding  Priority 

Pursuant  to  section  12  of  the  Act  and 
34  CFR  75.105(c)(3),  the  Secretary 
establishes  the  follovkring  method  for  the 

distribution  of  funds,  the  following 
selection  criteria,  and  the  following 
absolute  funding  priority  under  this 
program  in  FY  1993. 

Distribution  of  Funds 

The  Secretary  distributes  funds  under 
this  program  in  FY  19S3  consistent  with 
the  allotment  by  population  and  the 
minimums  established  by  section 
'21(c)(1).  (c)(2).  and  (d)  of  the  Act  for 
FY  1994  that  are  described  in  the 
supplementary  information  section  of 
this  notice. 

Selection  Criteria 

The  Secretary  evaluates  each 
application  for  a  new  center  under  this 
program  by  using  the  following 
selection  criteria,  which  are  based  on 
section  722(d)(2)(B)  of  the  Act: 

(a)  Evidence  of  need  (15  points). 

(1)  The  Secretary  reviews  each 
application  for  persuasive  evidence  that 
shows  the  extent  to  which  the  project 
meets  the  specific  needs  for  the 
program,  including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs  (i  e  .  whether  from  the  1990 
census  data  or  other  current  sources); 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  looks  for 
inform.ation  that  shows  that  the  need  for 
the  center  for  independent  living  has 
been  established  based  on  an 
assessment  of  the  ability  of  existing 
programs  and  facilities  to  meet  the 
service  needs  for  independent  living 


services  of  individuals  with  severe 
disabilities  in  the  geographic  area  to  be 
served. 

(b)  Plan  of  operation  (25  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  proiert 

(2i  The  Secretary  looks  for 
information  that  shov\s — 

(i)  High  quel  it  V  ir.  tht-  design  of  the 
protect, 

11.   ,*.r,  pffwtive  plan  of  management 
'.hai  ens!,i.-es  proper  and  efficient 
administrhUon  of  the  prO)ect; 

(iiij  A  (  iear  descnption  of  how  the 
object  1  yes  of  tne  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women:  and 
(Ci  Thn  t'iderly. 

53)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project, 
including  funding,  facilities,  equipment, 
and  supplies. 

(c)  Past  performance  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  past  performance  of  the  applicant  in 
successfully  providing  services  similar 
to  independent  living  services. 

(2)  Tne  Secretary  looks  for 
information  that  shows  evidence  that 
the  applicant  successfully  provided 
services  comparable  to  independent 
living  services  and  core  services  as 
listed  in  section  7(30)  of  the  Act  and 
other  services  that  empower  individuals 
with  severe  disabilities. 

(d)  Quality  of  key  personnel  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  management  and  decisionmaking 
personnel  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (2)(i)  and  (ii) 
of  this  criterion  will  commit  to  the 
project:  and 


(iv)  The  extent  to  which  uie  appHcant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
nave  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Persons  with  disabilities;  and 

(D)  The  elderly. 

(3)  To  determme  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(e)  Involvement  of  individuals  with 
severe  disabilities  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  persons  with  severe  disabilities  are 
appropriately  involved  in  conducting 
center  activities. 

(2)  The  Secretary  looks  for 
information  that  shows  that  persons 
with  severe  disabilities  or  their  parents, 
guardians,  or  other  representatives,  as 
appropriate,  will  be  substantially 
involved  in  planning,  policy  direction, 
and  management  of  the  center,  and,  to 
the  greatest  extent  possible,  will  be 
employed  by  the  center. 

(f)  Budget  and  cost  effectiveness  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(g)  Evaluation  plan  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(h)  Meeting  the  standards  and  the 
assurances  (25  points). 

The  Secretary  reviews  each 
application  for  information  that 
shows — 

(1)  Evidence  of  demonstrated  success 
in  satisfying,  or  a  clearly  defined  plan 
to  satisfy,  the  standards  in  section 
725(b)  of  the  Act  by  October  1, 1993; 
and 

(2)  Convincing  evidence  of 
demonstrated  succes?  in  satisfying,  or  a 
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Fnority 


With  "hf"  f.„n'j=:  a'-'aiia^.M^j  'o 
!:np:^r:>':'  section  721(e)(2)  (B)(ii)  and 
r    ,'  -!e  .\;,1  in  FY  1993,  the  Secretary 
a  ^    Hs'iblishes  an  absolute  funding 
;:  ;   r  • ,  for  eligible  PNAs  that  propose 
•  J  '^'^r.  «  ideographic  areas  within  each 
•''iih  'hat  are  underserved  or  not  served 

• .  -i  c;:l, 

?:uierti  must  provide  demographic 
and  other  information  demonstrating 
how  the  geographic  area  proposed  to  be 
served  by  the  project  is  not  receiving 
independent  living  services  or  is 
andersen'ed  by  CILs. 

In  addition,  all  projects  must 
Ubmonstrate  how  they  will — 

(1)  Address  the  needs  of  individuals 
with  severe  disabilities  who  are  from 
minority  backgrounds; 

(2)  By  October  1,  1993.  comply  with 
n^"  standards  in  section  725(b)  of  the 

Act;  and 

(3)  Comply  with  the  assurances  in 
section  725(c)  of  the  Act.  Each  grantee 
sn?!'  a'^vi<;p  applicants  for  and 
■■■^i::i-ie..:%  jf  services  under  this 
program  or,  as  appropriate,  the  parents, 
family  members,  guardians,  advocates, 
or  authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program  under  section  112  of  the  Act 
and  shall  provide  them  with 
infonnation  on  seeking  assistance  from 
that  program. 

This  program  is  saDject  tu  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  reljnng  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 


r\l  ^r,  ^    cj 


r,  -) 


actions  for  this  program. 


Fro^am  Authority:  29  U.S.C.  721  (c)  and 
(e)  and  796(0. 


(Catalog  of  Federal  Domestic  Assistance 
Number  M.13ZA,  Centers  for  independent 
Living) 

Dated:  |un«  28, 1993. 
RichArd  W.  Riley. 
Secntaiy  of  Education . 
TV  rVw-  ')■'.   t^'.T9  Filed  6-30-93;  8:45  am) 
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Purpose  of  Program:  This  program 
provides  support  for  the  planning, 
operation,  conduct,  administration,  and 
evaluation  of  centers  for  independent 
living  (QLs)  that  comply  with  the 
standards  and  assurances  in  section  725 
of  Title  VII,  Chapter  1 .  Part  C  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Centers  for  independent  living  are 
defined  as  consumer-controlled, 
community-based,  cross-disability, 
nonresidential  private  nonprofit 
agencies  that  are  designed  and  operated 
within  local  communities  by 
individuals  with  disabilities  and  * 

provide  an  array  of  independent  living 
services. 

Eligible  Applicants:  To  be  eligible  to 
apply  for  funds  under  this  program,  an 
entity  must  be  a  center  for  independent 
living  that  did  not  receive  assistance  in 
FY  1992  under  Part  B.  as  in  effect  on 
October  28,  1992,  the  day  before  the 
date  of  enactment  of  the  Rehabilitation 
Act  Amendments  of  1992  (1992 
Amendments),  except  that  centers  that 
did  receive  the!  assistance  may  propose 
to  ojjen  new  satellite  centers  for 
independent  living.  Eligibility  is  limited 
to  those  entities  in  or  proposing  to  serve 
States  and  territories  where  funds  are 
available  for  competition  for  new 
awards  that  submit  a  satisfactory 
apphcation.  States  and  territories  with 
available  funds  are: 

American  Samoa  S1S4,046 

Arkansas _. 99.252 

Florida 180,011 

Georgia  322,377 

Guam  38.137 

Indiana  192,439 

Iowa  322,377 

Minnesota  102,595 

Mississippi  475,900 

Nevada  92.674 

North  Dakota 32.377 

North  Marianas 38.137 


Oregon  ™ 67,650 

Palau  _ 38.137 

South  Carolina 322,377 

Texas  202,574 

Vermont  224,071 

Virginia  401,749 

VVisronsin  „  264.636 

Dei, dime  for  Transmittal  of 
Applications:  ]u\y  30,  1993. 

Deadline  for  Intergovernmental 
Review:  September  29,  1993. 

Applications  Available:  July  1,  1993. 

Available  Funds:  $3,500,000. 

Estimated  Range  of  Awards:  $30,000 
to  $200,000. 

Estimated  Number  of  Awards:  1  to  4 
per  eligible  State  or  territory. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  80,  81,  82, 
85,  and  86. 

Priority:  The  priority  in  the  notice  of 
final  distribution  of  funds,  selection 
criteria,  and  absolute  funding  priority 
for  this  program,  as  published  elsewhere 
in  this  issue  of  t;,»-  FBdef*'  Regi.st°r, 
applies  to  this  con  pe;.  ;>  .:. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
com.petition,  the  Secretary  uses  the 
selection  criteria  in  the  notice  of  final 
distribution  of  funds,  selection  criteria, 
and  absolute  funding  priority  for  this 
program,  as  published  elsewhere  in  this 
issue  uf  the  Federal  Register. 

For  Applications:  Telephone  (202) 
20^-9343.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Ea.stem  time. 
Monday  through  Friday 

FOR  FURTHER  INFORMATION  CONTACT;  John 
Nelson,  U.S.  Department  of  Education, 
400  \far>'land  Avenue,  SW.,  room  3326, 
Switzer  Building,  Washington,  DC 
20202-2741.  Telephone:  (202)  205-9362 
(Voice  and  TDD). 

Progrun  Authority:  29  U.S.C.  721  (c)  and 
(e)  and  796(f) 

Dated;  Juno  29,  1992. 
Wiiliain  L.  Smith, 

Acting  Assistant  Secretary,  Office  of  Special 
Educijtion  and  Rehabilitative  Services. 
[^R  Doc.  93-1560C  Filed  6-30-93;  8:45  am) 
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Revig  or  '•>♦ 

*GEv^  '•  Of'ice  of  the  Assistant 

Sev  reta-y  mr  Housing- Federal  Housing 

Comr.issioner,  HUD. 

AcnoN:  Proposed  rule. 

SUMMARY:  It  is  proposed  that  FHA 
multifamily  processing  regulations  be 
amended  to:  Increase  processing/ 
commitinent  fees;  recognize  a  feasibiHty 
processing  stage  for  substantidl 
rehabilitation  projects  and  impose  a  fee 
for  this  processing:  require  a 
preapplication  conference;  eliminate  the 
conditional  commitment  processing 
stage  for  ail  but  section  220  project 
improvement  loans,  section  242  hospital 
mortgages,  section  223(f)  acquisition/ 
refinancing  mortgages,  and  section  241 
supplemental  loans;  and  update 
nondiscnraination  requirements  to 
conform  with  applicable  civil  rights 
statutory  and  regulatory  requirements. 
'  -  SS  Comment  due  date:  August  30, 

*3n»F<5Sc5;  Interested  persons  rje 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Dockaf  Clerk, 
Office  of  General  Counsel,  room  10276, 
Dfcpartmcnt  of  Housing  and  Urban 
DevHiopmenl,  451  Sevanth  Street,  SVV.. 
Washington,  DC  20410-0500. 
Communications  should  refor  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  wiU 
bi*  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5.30 
p.m.  weekdays  at  the  dbcva  address. 
FCfl  FURTHER  INrORMATJON  CONTACT:  Ms. 
Jessica  Franklin,  Director,  Policies  and 
Procedures  Division.  Office  of  Insured 
Multifamily  Housing  Development, 
room  6133,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410-8000, 
telephone  (202)  708-2556;  or  (202)  708- 
4594  (voice/TDD).  (These  are  net  toll- 
free  telephone  numbers.) 
SUPC^EMEtfTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 


U.S.C.  3501-3520,  and  have  been 
assigned  0MB  control  number  2502- 
0029. 

The  Department  of  HLTD  proposes  to 
amend  various  relevant  parts  of  title  24 
of  the  Code  of  Federal  Regulations  to 
effect  the  following  chariges  in  its 
processing  procedures  for  insurance  of 
multifamily  project  mortgages. 

A.  locrease  Processing  Fees 

Multifamily  mortgage  insurance 
processing  and  commitment  fees 
currently  do  not  cover  expenses 
inciirred  by  the  Department.  A  Price 
Waterhouse  study  estimates  that  during 
a  7-year  period  (FY  19R5-FY  1991),  fees 
collected  (based  on  $3/S100C  cf  the 
mortgage  amount)  covered  only  68 
percent  to  92  percent  of  HUD  costs. 
(These  costs  were  basically  Field  Office 
Housing  costs — they  did  not  include 
overhead  costs  or  personnel  outside  of 
the  Field  Office  Housing  Development 
Division.) 

Implementation  of  the  Delegated 
Processing  program  has  resulted  in  an 
even  greater  shortfall.  Under  this 
program,  HUD  pays  outside  contractors 
to  perform  unden*Titing  services.  Fees 
charged  by  delegated  processors  are 
based  on  their  cost  of  doing  business, 
not  on  a  percentage  of  the  mortgage 
amount.  The  Price  Waterhouse  study, 
although  based  on  a  limited  sample 
(since  the  Delegated  Processing  program 
had  been  in  existence  only  4  months  at 
the  time  of  the  study),  indicated  that 
fees  collected  by  HUD  covered  only  61 
percent  of  costs  incurred. 
(Implementation  of  Technical  Discipline 
Contracts  (TDCs).  should  result  in 
similar  deficiencies  in  costs  versus  fees 
collected.) 

It  is  proposed,  therefore,  that  the 
regulations  be  amended  to  more 
adequately  cover  HUD  costs  by 
increasing  the  aggregate  fees  to  $5/ 
$1000  (from  the  current  $3/$1000)  of  the 
mortgage  amount.  This  increase  will  be 
within  the  statutory  limitation 
prescribed  in  section  207(d)  of  the 
National  Housing  Act.  Section  207(d) 
provides  that  appraisal  and  inspection 
charges  "shall  not  aggregate  more  tiian 
1  percent,  of  the  original  principal  face 
amount  of  the  mortgage."  With  the 
exception  of  section  223(f)  acquisition/ 
refinancing  mortgages,  inspection  fees 
are  currently  based  on,  and  will  rem.ain 
at,  not  to  exceed  $5/$l  000  of  the 
mortgage  amount.  Consequently,  to 
remain  within  the  statutory  limitation  of 
the  statutory  1  percent,  total  processing/ 
commitment  fees  cannot  be  increased  by 
more  than  J2/$1000  (for  a  total 
processing/commitment  fee  of  $5/ 
$1000). 


1 .  Feasibility  Processing  Stage  With  Fee 

Feasibility  processing  for  substantial 
rehabilitation  projects  is  recognized  by 
program  handbooks  as  an  optional 
processing  stage  but  it  is  not  recognized 
by  regulation.  For  this  reas^on,  HUD  is 
not  able  to  charge  a  processing  fee,  even 
though  feasibility  processing  requires 
substantially  more  effort  than  Site 
Appraisal  and  Market  Analysis  (SAMA) 
processing  for  new  construction 
projects,  which  are  covered  by 
regulation  and  for  which  a  fee  is 
chargeable. 

The  inability  to  charge  a  fee  has 
significantly  contributed  to  the 
processing  deficit  cited  above, 
particularly  when  a  case  drops  cut  after 
the  feasibility  analysis  is  complbted.  In 
such  cases.  HUD  also  loses  the 
opportunity  to  collect  a  fee  for  future 
(conditional  or  firm  commitment) 
processing.  Furthermore,  under 
Delegated  Processing  and  Technical 
Discipline  Contracts  (TDCs),  outside 
contractors  must  be  paid,  regardless  of 
whether  HUD  collects  a  foe.  Collecting 
c  fee  to  help  offset  the  costs  of  pa>'ing 
the  contractors  is  simply  sound  business 
practice. 

Consequently,  this  rule  describes 
feasibility  processing  for  multifdmily 
substantial  rehabilitation  projects  and 
reflects  long-held  HUD  policy  and 
practice  that  issuance  of  a  feasibility 
letter  is  not  binding  upon  the 
Department  to  the  same  extent  as  a 
S.\MA  letter.  It  is  a  generally  known 
fact  that,  in  cases  involving  substantial 
rahabihtation,  unanticipated  major 
stTJctura!  problems  n:;ay  be  found  at  a 
later  stage,  and  that  may  result  in  a 
dramatic  increase  in  the  total  cost  or 
rehabilitation.  Also,  substantial 
rehabilitation  can  involve  complex 
rrf.daptBtion  cf  bui'dings,  originally 
constructed  for  a  non-residential 
purpose,  that  may  require  major 
archi'.ectural  charges  in  the  scope  of  the 
work,  and  consequently,  in  the 
Department's  conclusions  relative  to  the 
feaiibility  of  the  proposed  project.  This 
rjle  rePects  current  HLT)  policy  in 
staging  that  de»erminations  found  in  a 
feasibility  letter  are  not  to  be  binding 
upon  the  Departmant  and  may  ba 
changed  in  whole  or  in  part  at  a  later 
time.  The  feasibility  letter  may  even 
unilaterally  be  terminated  by  tlie 
Commissioner  if  found  necessary. 

2.  Mandatory  Preapplication  Conference 

One  of  Office  of  Housing's  goals  is  to 
speed  up  mortgage  insurance 
processing.  Submission  cf  complete, 
well-docdmented  applications  by 
sponsors/mortgagees  is  essential  to 
expeditious  processing.  Or  ly  if 
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applications  are  compieie,  and  time  is 
not  wasted  by  going  back  to  the 
sponsor/mortgagee,  can  processing  time 
goals  be  met.  Consequently,  the  rule 
would  require  sponsors  to  attend  a 
preapplication  conference  before  an 
application  may  be  submitted  to  or 
accepted  by  the  Field  Office.  This 
requirement  would  apply  in  ail  cases 
(except  for  part  242  insurance  on 
hospital  mortgages)  and  would  include 
any  application  by  a  project  sponsor  for 
an  operating  loss  loan. 

During  the  preapplication  conference, 
sponsors  would  meet  wilh  HUD  Field 
Office  staff  to  present  a  project  idea, 
discuss  program  requirements  and  be 
advised  of  any  known  market  or 
environmental  concerns.  Contents  of  the 
application,  including  required  exhibits, 
would  be  identified  and  discussed. 

If  the  proposal  were  obviously 
ineligible  for  mortgage  insurance,  the 
sponsor  would  be  so  advised.  If  it  were 
eligible,  the  Field  Office  would 
determine  wnen  a::  a^p 
expected  so  th  t   ■     >  .^ 
on  work  lor;ii  a:'  i  o'l;---- 
whether  it  m.g^u  t>r  a  (  a 
house  processing,  tu=i-g 
or  TDC  contracting. 

3.  Eliminate  Conditional  Commitment 
Stage 

To  speed  the  processing  c>'cle,  it  is 
proposed  that  the  condition 
commitment  processing  stage  be 
eliminated  for  all  applications  except 

those  for  section  220  project 
irrprovement  loans,  section  242  hospital 
niortgages,  loans  for  acquisition  or 
refinancing  of  existing  construction 
pursuant  to  section  223(f],  and  for 
section  241  supplemental  loans, 
Sponsors  would  have  the  option,  after 
attending  the  preapplication  conference, 
of  submitting  an  application  of  SAMA 
(or  feasibility)  or  firm  commitment 
processing. 

As  is  now  the  case,  the  S.\}vlA  [or 
''uasibility)  letter  would  not  be  a 
commitment  to  insure  the  mortgage,  nor 
would  it  bind  HUD  to  issuing  a  firm 
commitment  to  insure.  The  purpose  of 
a  firm  commitment  would  also  remain 
unchanged.  It  would  be  issued  only 
after  compietion  of  technical  processing 
and  would  evidence  lilTTs  approval  of 
the  application 

After  issuing  a  SAMA  !ette',  HUD 
technice!  staff  wouid  prcvide  iiaiSon 
services  to  the  sponsor?  design 
archite^'t  in  the  developnent  of 
preiiminarv  drawings,  sfecifiCPtions 
and  cost  estimates  whi^  "i  mr.<;t  be 
submitted  within  a  ';;;;if^  H»riod  «,'t  forth 
••,  the  S.\MA  lettnr  wuh  ;  processinp  fee 
arid  in  a  form  prescriben  by  HUD  HUD 
would  review  and  commant  on  the 


drawings  and  specif; cations  and 
develop  its  own  cost  estimates  which 
would  be  provided  to  the  sponsor  for 
use  in  preparing  tlie  firm  commitment 
application.  The  fi?e  would  be  equal  to 
$1.00  per  $1000  of  the  mortgage 
amount. 

A  preliminary  work  write-up  and 
outline  specifications  would  be  required 
for  a  feasibility  application.  Final 
documents,  including  final  cost 
estimates,  would  be  submitted  at  the 
firm  commitment  application  stage. 

4.  Application  Fees 

The  rule  would  impose  a  fee  for 
feasibility  processing  (which  heretofore 
has  been  performed  without  charge)  and 
would  modify  the  overall  existing  fee 
structure  which  requires  an  aggregate  of 
$3.00  per  $1000  for  all  processing 
stages.  The  modified  fee  structure 
would  impose  an  aggregate  fee  of  $5.00 
per  $1000  of  mortgage  amount,  to  be 
distributed  among  all  processing  stages. 

Substantial  Rehabilitation 

A  fee  of  $2.00  per  $1000  would  be 
charge  at  the  feasibility  stage  of 
substantial  rehabilitation  projects.  The 
balance  of  $t  on  per  $1000  would  be 
charged  at  ihe  firm  commitment  stage. 

Nhw  Construction 


of  SI. on 


S 1 000  would  be 


charged  at  the  SA}  1A  ■;'  i^e,  $1.00  per 
$1000  for  the  n  .  *  v  cf  plans  and 
specifications  and  .reparation  of  cost 
estimates,  and  the  balance  of  $3.00  per 
$1000  would  be  charged  at  the  firm 
commitment  stage. 

Section  223(f)/241  Leans 

Projects  to  be  acquired  or  refinanced 
pursuant  to  section  223(fl  or  submitted 
for  section  241  loans  would  be  subject 
to  a  conditional  commitment  processing 
fee  of  $3.00  per  $1000  and  a  firm 
commitment  fee  of  $2.00  per  $1000. 

5.  Update  of  Nondiscrimination 
Provisions 

This  rule  also  proposes  to  update 
existing  regulatory  provisions 
referencing  nondiscrimination 
requirements  as  they  apply  to 
multifamily  processing.  Section  207.20, 
203.16,  220.595,  220.615,  221.539, 
232.34,  232.74,  234.16,  234.565,  241.150 
and  241.640  would  be  revised  to  reflect 
current  statutory  and  regulatory 
prohibitions  against  discrimination  on 
the  basis  of  age,  disability  or  famiUal 
sta'us 


Other  Mst'cTs 
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1(b)  of  the  Executive  Order  on  Fede.m 
Regulations  issued  by  the  President  on 
February  17, 1981.  Aji  analysis  of  the 
rule  indicated  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  605(b).  the 
undersigned  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  economic  impact  of  this 
rule  should  not  be  significant,  and 
would  affect  small  and  large  entities 
equally. 

Environment 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  nor  affect  the 
physical  condition  of  project  areas  on 
building  sites  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

HUD  Semiannual  Agenda 

This  rule  was  listed  as  item  1423  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382,  24405),  under  Office  of 
Housing,  sequence  number  1396  in 
compliance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  8(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  order.  No 
programmatic  or  policy  changes  result 
from  its  promulgation  which  would 
affect  the  existing  relationship  between 
the  federal  government  and  state  and 
local  government. 
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Executive  Order  12806.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Elxecutive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  uot  have 
potential  for  signific-ant  impacrt  on 
family  forrr.atinn.  maintenar.ee.  and 
general  well-being,  and.  thu.s,  is  not 
subject  to  review  ur.der  the  orrinr.  No 
significBnt  change  in  existin^^  HUD 
policies  or  programs  v/iU  result  from 
promulgation  of  this  rule  as  those 
pohcies  and  proi^ra.r.s  relate  to  family 
concerns 

List  of  Subjects 

24  CFP  Part  207 

Man'afa(.tured  homes.  Mortgage 
insurance.  Reporting  and  rttcordkeeping 

requireT'.ents,  Solar  energy. 

24  CFB  Pari  2U 

Coopt<rat;'.>>s  .Sf'T^iage  insurance. 
Reporting  and  r»ci;rdlt«eping 

requ;rt>ments. 

24  CFB  Part  220 

Home  improvement.  Loan  programs — 
housing  and  comm.unity  development. 
Mortgage  insurance.  Reporting  and 
recordketsping  requirements,  Urban 
renewal 

24CFPPa'i  221  ' 

L^w  and  .moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  ff+tquirements. 

24  C.FP  Part  232 


Fire  ;' 


Health  facilities. 


Loan  programs — health.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance, 
Nursing  homes.  Reporting  and 
recordkeeping  requirements. 

24  CFP  Part  234 

Condominiums,  Mortgage  insurance, 
Reporting  and  recordkeeping 

requirements.  , 

24  CFP  Part  241  ' 

Energy  conservation,  Home 
improvement,  Loan  programs — housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFP  P'j-t  244 

Health  facilities,  Mortgage  insurance. 
Reporting  and  recordkeeping 

requirements. 

Accordingly,  the  Dt»partment 
proposes  to  amend  24  CFR  parts  207, 
213.  220.  221.  232,  234,  241.  and  244  as 
follows: 


UMI 


PART  207-4^ULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  207  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.Q  1713. 1715b;  42 
U.S  a  3535(d). 

Sections  207.258  and  207.258b  are  als<^i 
issued  under  12  U.S.C  1701z-lle. 

2.  Section  207.1  would  be  revised  to 
read  as  follows: 

§  207  1     Procassmg  of  applications  and 
r»quir»d  f»«s. 

laj  Fm  application  conference  A 
project  sponsor  must  submit  a  request 
for  a  pre-application  conference  to  its 
local  HUD  field  office.  In  all  cases. 
participation  in  such  a  conference  is 
required  as  a  condition  to  submission  of 
an  initial  application  for  either  a  site 
appraisal  and  market  analysis  (.'^.\M.M 
letter  (for  new  construction),  a 
feasibility  letter  (for  subs'antial 
rehabilitation),  or  for  a  firm 
commitment.  After  the  pre-application 
conference,  the  projeft  sponsor  may 
elect  to  submit  an  application  for  a 
SAMA  or  a  feasibility  letter  (as 
appropriate),  or  for  a  firm  commitment 
for  insurance  depending  upon  the 
completeness  of  the  drawings. 
specifications  and  other  required 
exhibits.  An  application  for  a  SA.MA  or 
feasibility  letter  must  be  subnnttfld  by 
the  project  sponsor.  An  application  fur 
a  firm  commitment  for  insurance  must 
be  submitted  by  both  the  protect 
sponsor  and  an  approved  mortgagee 
Applications  shall  be  submitted  to  the 
local  HUD  field  office  on  HUD-approved 
forms.  No  application  will  be 
considered  unless  accompanied  by  all 
exhibits  required  by  the  form  and 
pro«'am  handbooks. 

(1)  Application  fee — SA\L-\  Ititer.  An 
application  fee  of  $1  per  thousand 
dollars  of  the  requested  mortgage  shall 
accompany  the  application  for  a  SAMA 
letter.  An  additional  fee  of  $1  per 
thousand  dollars  of  the  requested 
mortgage  amount  shall  be  charged  for 
the  review  of  plans  and  specifications 
emd  preparation  of  cost  estimates. 

(2)  Application  fee — feasibility  letter. 
An  apphcation  fee  of  $2  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  the 
application  for  a  feasibility  letter. 

(3)  Application  fee — firm 
commitment.  An  application  fur  firm 
commitment  shall  be  accompanied  by 
an  application-commitment  fee  which, 
when  added  to  any  prior  fees  received 
in  connection  with  applications  for  a 
SAMA  letter  or  a  feasibility  letter  will 
aggregate  $5  per  thousand  dollars  of  the 
requested  mortgage  amount  to  be 


insured,  The  payment  of  an  application- 
commitment  fee  shall  not  b«  required  in 
connection  with  an  insured  mortgage 
involving  the  sale  by  the  governmient  of 
housing  or  property  acquired,  held  or 
contracted  pursuant  to  the  .Momic 
Energy  Community  Act  of  1955.  as 
provided  in  §207  31fb)(4) 

fb)  Effect  ofSAM^  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAMA 
letter  The  issuance  of  a  SAMA  letter 
indicates  completion  of  the  site 
appraisal  and  market  analysis  stage  to 
determine  initial  acceptability  of  the  site 
and  recognition  of  a  specific  market 
nt'ed  The  SA\1A  letter  is  not  a 
commitment  to  insure  a  mo;lgage  for  the 
proposed  project  and  does  not  bind  the 
Commissioner  to  issue  a  firm 
commitment  to  insure.  The  S.\MA  letter 
precedes  the  later  submission  of 
acceptable  plans  and  specifications  for 
the  proposed  project  and  is  limited  to 
advising  the  applicant  as  to  the 
following  determ.inations  of  the 
Commissioner,  which  shall  not  bo 
changed  to  the  detriment  of  an 
applicant,  if  the  application  for  a  fir.rri 
commitment  is  received  before 
expiration  of  the  SAMA  letter 

(i)  The  land  value  fully  improved 
(with  off-site  improvements  installed). 

(ii)  The  acceptability  of  the  proposed 
project  site,  the  proposed  composition, 
number  and  size  of  the  units  and  the 
market  for  the  number  of  proposed 
units.  Where  the  applir:ation  is  not 
acceptable  as  submitted,  but  can  be 
made  acceptable  by  a  change  in  tne 
numtwr.  size,  or  composition  of  the 
units,  the  SANLA  letter  may  establish  the 
specific  lesser  number  of  units  which 
would  be  acceptable  and  any  acceptable 
alternative  plan  for  the  composition  and 
size  of  units. 

'ill)  The  acceptability  of  the  unit  rents 
proposed.  Where  rent  levels  are 
unacceptable,  the  SAMA  letter  may 
establish  specific  rents  which  are 
acceptable 

After  receiving  a  S.^MA  letter,  Uie 
sponsor  shall  submit  prt)!i.Tiinary 
drawings,  specifications  and  cost 
estimates  in  a  timeframe  prescribed  by 
the  Commissioner.  The  Commissioner 
will  review  and  comment  on  the 
drawings,  specifications  and  ci:!st 
estimates  The  comments  will  be 
provided  to  the  sponsor  for  use  in 
pr.;par;ng  a  firm  commitment 
application   A  fee  will  be  charged  for 
tnis  review  and  preparation  of  cost 
estimiBtes  as  prescribed  in  §  207.1(a)(1). 

(2)  Feasibility  letter  The  issuance  of 
a  feasibility  letter  indicates  approval  of 
the  preliminary  work  write-up  and 
outline  specifications  and  com.pletion  o! 
tet:hnical  processing  involving  the 


Federal  Rps;!ster  /  Vol.  58.  No.  125  /  Thursday,  July  1,  1993  /  Propo'^- 


i;l*^S 


15' 


estimated  rehabilitation  cost  of  the 
project,  the  "as  is"  value  of  the  site,  tho 
detailed  estimates  of  operating  expenses 
and  taxes,  and  the  estimated  mortgage 
amount.  The  issuance  of  a  feasibility 
letter  is  not  a  commitment  to  insure  a 
mortgage  for  the  proposed  project  and 
does  not  bind  the  Commissioner  to  issue 
a  firm  commitment  to  insure. 
Determinations  found  in  a  feasibility 
letter  are  not  to  be  binding  upon  the 
Department  and  may  be  changed  in 
whole  or  in  part  at  any  later  point  in 
time.  The  letter  may  even  be  unilaterally 
terminated  by  the  Commissioner  if 
found  necessary. 

(3)  Firm  commitment  and  types  of 
firm  commitment.  The  issuance  of  a 
firm  commitment  evidences  ihu 
Commissioner's  approval  of  the 
application  for  insurance  and  sets  forth 
the  terms  and  conditions  upon  which 
the  mortgage  will  be  insured.  The  firm 
commitment  may  provide  for  the 
insurance  of  advances  of  mortgage 
money  made  during  construction  or 
may  provide  for  the  insurance  of  the 
mortgage  upon  completion  of  the 
improvements. 

(c)  Tei-m  ofSAMA  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAMA 
letter.  A  SAMA  letter  shall  be  effective 
for  whatever  term  is  specified  in  the 
letter. 

(2)  Feasibility  letter  A  feasibility 
letter  shall  be  effective  for  whatever 
term  is  specified  in  the  letter. 

(3)  Firm  commitment  (i)  Insurance  of 
advances:  A  firm  commitment  to  insure 
advances  shall  be  effective  for  a  period 
of  not  more  than  60  days  from  the  date 
of  issuance. 

(ii)  Insurance  upon  completion:  A 
firm  commitment  to  insure  upon 
completion  shall  be  effective  for  a 
designated  term  within  which  the 
mortgagor  is  required  to  begin 
construction  and,  if  construction  is 
begun  as  required,  the  commitment 
shall  be  effective  for  such  additional 
period  as  the  Commissioner  estimates  is 
necessary-  for  the  completion  of 
construction  and  for  obtaining 
sustaining  occupancy. 

(iii)  The  term  of  either  a  SAMA  letter, 
or  feasibihty  letter,  or  firm  commitment 
:nay  be  extended  in  such  manner  as  the 
Commissioner  may  prescribe. 

(d)  Rejection  of  an  application.  A 
significant  deviation  in  an  application 
from  the  terms  or  findings  arrived  at  in 
an  earlier  stage,  as  evidenced  by  the 
SAMA  letter  or  feasibility  letter,  shall  be 
grounds  for  rejer'ion  of  an  application 
for  firm  commitment.  The  fees  paid  to 
such  date  shall  be  considered  as  having 
been  earned  notwithstanding  such 
rejection. 


le)  inspection  fee.  The  firm 
commitment  may  provide  for  the 
payment  of  an  inspection  fee  in  an 
amount  not  to  exceed  $5  per  thousand 
dollars  of  the  commitment.  If  an 
inspection  fee  is  required,  it  shall  be 
paid  for  as  follows: 

(1)  If  the  case  involves  insurance  of 
advances,  it  shall  be  paid  at  the  time  of 
initial  endorsement 

(2)  If  the  case  involves  insurance 
upon  completion,  it  shall  be  paid  before 
the  date  constraction  is  beeun. 

(f)  Fees  on  increases — [l)  Increases  in 
firm  commitment  before  endorsement. 
An  application,  filed  before  initial 
endorsement  (or  before  endorsement  in 
a  case  involving  insurance  upon 
completion),  for  an  increase  in  the 
amount  of  an  outstanding  firm 
commitment  shall  be  accompanied  by  a 
combined  additional  application  and 
commitment  fee.  This  combined 
additional  fee  shall  be  in  an  amount 
which  will  aggregate  $5  per  thousand 
dollars  of  the  amount  of  the  requested 
increase.  If  an  inspection  fee  was 
required  in  the  original  commitment,  an 
additional  inspection  fee  shall  be  paid 
in  an  amount  computed  at  the  same 
dollar  rate  per  thousand  dollars  of  the 
amount  of  increase  in  commitment  as 
was  used  for  the  inspection  fee  required 
in  the  original  commitment.  When 
insurance  of  advances  is  involved,  the 
additional  inspection  fee  shall  be  paid 
at  the  time  of  initial  endorsement.  When 
insurance  upon  completion  is  involved, 
the  additional  inspection  fee  shall  be 
paid  before  the  date  construction  is 
begun  or  if  construction  has  beg\in,  it 
shall  be  paid  with  the  application  for 
increase. 

(2)  Increase  in  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
amendment  or  by  substitution  of  a  new 
mortgage,  a  combined  additional 
apphcation  and  commitment  fee  shall 
accompany  the  application.  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
an  amount  not  to  exceed  the  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

(3)  Loan  to  cover  operating  losses.  In 
connection  with  a  loan  to  cover 
operating  losses  under  §  207.4(f).  a 
comb;  re  J  a  pi  Ii  ration  and  commitment 
fee  of  S'l  per   !n)asand  dollars  of  the 
amount  of  the  loan  applied  for  shall  be 
submitted  with  the  application  for  a 


firm  commitment.  No  inspection  fee 
shall  be  required. 

(g)  Reopening  of  expired 
commitments.  An  expired  commitment 
may  be  reopened  if  a  request  for 
reopening  is  received  by  the 
Commissioner  within  90  days  of  the 
expiration  of  the  commitment.  The 
reopening  request  shall  be  accompanied 
by  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
commitment.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  90-day  period,  a 
new  application,  accompanied  by  the 
required  apphcation  and  commitment 
fee,  must  be  submitted. 

(h)  Transfer  fee.  Upon  application  for 
approval  of  a  transfer  of  physical  assets 
or  the  substitution  of  mortgagors,  a 
transfer  fee  of  50  cents  per  thousand 
dollars  shall  be  paid  on  the  original  face 
amount  of  the  mortgage  in  all  cases, 
except  that  a  transfer  fee  shall  not  be 
paid  where  both  parties  to  the  transfer 
transaction  are  nonprofit  organizations. 

(i)  Refund  of  fees.  If  the  amount  of  the 
commitment  issued  or  increase  in 
mortgage  granted  is  less  than  the 
amount  appUed  for,  the  Commissioner 
shall  refund  the  excess  amount  of  the 
application  and  commitment  fees 
submitted  by  the  applicant.  If  an 
application  is  rejected  before  it  is 
assigned  for  processing,  or  in  such  other 
instances  as  the  Commissioner  may 
determine,  the  entire  apphcation  and 
commitment  fee  or  any  portion  thereof 
may  be  returned  to  the  applicant. 
Commitment,  inspection  and  reopening 
fees  may  be  refunded,  in  whole  or  in 
part,  if  it  is  determined  by  the 
Commissioner  that  there  is  a  lack  of 
need  for  the  housing  or  that  the 
construction  or  financing  of  the  project 
has  been  prevented  because  of 
condemnation  proceedings  or  other 
legal  action  taken  by  a  governmental 
body  or  pubUc  agency,  or  in  such  other 
instances  as  the  Commissioner  may 
determine.  A  transfer  fee  may  be 
refunded  only  in  such  instances  as  the 
Commissioner  may  determine. 

(j)  Fees  not  required.  The  payment  of 
an  apphcation,  commitment,  inspection, 
or  reopening  fee  shall  not  be  required  in 
connection  with  the  insurance  of  a 
mortgage  involving  the  sale  by  the 
Secretary  of  any  property  acquired 
under  any  section  or  title  of  the  Act. 

3.  Paragraphs  (a)  introductory  text  and 
(a)(1)  of  §  207.20  would  be  revised  to 
read  as  follows: 


LKQoC>li'''C.y 


families  with  children  and  persons  with 
disabilities.  Except  in  the  case  of  a 
mortgage  with  respect  to  a 
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manufactured  home  park  designed 
exclusively  for  occupancy  by  elderly 
persons,  the  mortgagor  shall  certify 
under  oath  to  the  Cotr.missjoner  that 

(1)  In  selecting  tenar.ts  for  the  profea 
covered  by  the  mortgage,  the  mortgagor 
will  not  discriminate  against  any  family 
by  reason  of  the  fact  tiaat  there  are 
childiwD  in  th«  family  and  or  ptrsoas 
with  disabilities,  and 

•  »         •         •         • 

4.  Paragraph  ta)  of  §  207  32a  would  tve 
revised  to  r«ad  as  follows; 

1 207.32a     EHgt>IHty  of  mortgagea  on 
•xistins  pfo^acts. 

•  •         •         •         • 

(a)  Prr,cessivg  of  applications  and 
requj red  fees.  (1)  A  project  sponsor  must 
submit  a  request  for  a  pre-ap plication 
conference  to  its  local  riTT)  Seld  office. 
In  all  cases,  parjcipetion  :n  such  a 
conference  is  required  as  a  condition  to 
submission  of  an  initial  appiication  for 
either  a  conditional  or  f,rm 
commitment.  After  Lhe  p:e-apptic«tion 
conference  an  application  for  a 
conditional  or  fi.rm  commitment  fur 
insurance  of  a  mortgage  on  a  project 
shall  be  submitted  by  the  sponsor  and 
an  approved  mortgagee.  Such 
application  shall  be  submitted  to  the 
local  HIT3  office  on  a  HUD  approved 
form.  An  application  may.  at  the  option 
of  the  appUcant.  be  submitted  for  a  firm 
com.mitment  omitting  the  conditional 
commitment  stage.  N'o  application  shall 
ba  considered  unless  accompanied  by 
all  exhibits  required  by  the  form  and 
program  handbooks.  An  application 
may  be  made  for  a  comm.tmant  which 
provides  for  the  La5u:ar;c:e  of  the 
mortgage  upon  completion  of  any 
improvements  or  for  a  commitment 
which  provides,  m  accordance  witli 
standards  established  by  the 
Commissioner,  for  the  completion  of 
specified  repairs  and  improvements 
after  endorsement 

(2)  Application  fee — conditional 
commitments  An  application- 
commiLment  fee  for  $.3  p^-r  Ihcusand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  an  application 
for  conditional  commilment. 

(3)  Application  fee-firm  commitment. 
An  application  for  firm,  commitment 
shall  fc>e  accompanied  by  an  application- 
commitment  fee  of  S5  per  thousand 
dollars  of  the  requested  mortgage 
amount  to  be  insured  less  any  amount 
previously  received  for  a  conditional 
comm.itm.ent 

(4)  Inspection  f^e  Where  an 
application  provides  for  the  completion 
or  repairs  and  improvBments,  an 
inspection  fee  may  be  charged  by  the 
Commisaiocer  A  fee  of  530  per 
dwelling  unit  wiii  be  charged  where  the 


project  involves  repairs  of  S3000  or  less 
per  unit.  The  fe«  for  projects  involving 
repairs  ia  excess  of  $.3000  p>er  dwelling 
unit  may  not  exceed  one  percent  of  the 
cost  of  the  repairs. 


PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

5.  The  authority  citation  for  24  part 
213  would  be  revised  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  171 5e  4  2 
U.S.C  3535(d). 

6.  Section  213.2  would  be  revised  to 
read  as  follows: 

§  21 3.2    Proc«««ing  of  appUcatlon*. 

(a)  Pre-appt  J  cation  conference.  A 

i>roject  sponsor  must  submit  a  request 
ore  pre-application  conference  to  its 
local  HUD  field  office  In  all  cases, 
participation  in  such  a  conference  is 
required  as  a  condition  to  submission  of 
an  initial  application  for  either  a  .site 
appraisal  and  market  analysis  (S.AMM 
letter  (for  new  constructionj,  a 
feasibility  letter  (for  substantial 
rehabilitation),  or  for  a  firm 
commitment  After  the  pre-application 
conference,  the  project  sponsor  may 
elect  to  submit  an  application  for  a 
SAMA  or  a  feasibility  letter  (as 
appropriate),  or  for  a  firm  commitment 
for  insurance  depending  upon  the 
completeness  of  the  drawings. 
specifications  and  other  required 
exhibits.  An  application  for  a  SAMA  or 
feasibihty  letter  must  be  submitted  by 
the  project  sponsor  .An  application  for 
a  firm  commitmect  for  insurance  must 
be  submitted  by  both  the  project 
sponsor  and  an  approved  miortgagee. 
Application  shall  be  submitted  to  the 
local  HUD  field  office  on  HlJD-approved 
forms.  No  application  will  be 
considered  unless  accompanied  by  alt 
exhibits  required  by  the  form  and 
program  handbooks 

(b)  Effect  ofS.AMA  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAMA 
letter  The  issuance  of  a  SAMA  letter 
indicates  completion  of  the  site 
appraisal  and  market  analysis  stf^ge  to 
determine  initial  acceptability  of  the  site 
and  recognition  of  a  sperufic  market 
need.  The  SAMA  letter  is  not  a 
commitment  to  insure  a  mortgage  for  the 
proposed  project  and  does  not  bind  the 
Commissioner  to  issue  a  firm 
commitment  to  insure.  The  SAM-K  letter 
precedes  the  later  submission  of 
acceptable  plans  and  specifications  for 
the  proposed  pro)e«t  and  is  limited  to 
advising  the  apphcant  as  to  the 
following  determinations  of  the 
Commissions,  whj(,h  shall  not  be 
changed  to  the  detriment  of  an 
applicant,  if  the  app;ii:.alion  for  a  firm 


commitment  is  received  before 
expiration  of  the  SAMA  letter 

(i)  The  land  value  fully  improved 
(with  off-site  improvements  installed), 

(ill  The  acceptability  of  the  proposed 
p.'oject  site,  the  proposed  composition, 
number  and  size  of  the  units  and  the 
market  for  the  number  of  proposed 
units.  Where  the  application  is  not 
acceptable  as  submitted,  but  can  be 
m.ade  acceptable  by  a  change  in  the 
nu.mber,  size,  or  composition  of  the 
units,  the  S.\MA  letter  miay  establish  the 
specific  lesser  number  of  units  which 
would  be  acceptable  and  any  acceptable 
alternative  plan  for  the  composition  and 
size  of  units. 

(nil  The  acceptability  of  the  unit  rents 
proposed.  Where  rent  levels  are 
unacceptable,  the  SAMA  letter  may 
establish  specific  rents  which  are 
acceptable 

After  receiving  a  SAM.\  letter,  the 
sponsor  shall  submit  preliminary- 
drawings,  specifications  and  cost 
estimates  in  a  timeframe  prescrihod  by 
the  Commissioner.  The  Commi.ssioner 
will  review  and  comment  on  the 
drawings,  specifications  and  cost 
estimates.  The  comments  will  be 
provided  to  the  sponsor  for  u.se  in 
preparing  a  firm  commitment 
application.  A  fee  will  be  charged  for 
this  review  and  preparation  of  cost 
estimates  as  prescribed  in  §207  l(a)(lj 

(2)  Feasibility  letter  The  issuance  of 
a  feasibility  letter  indicates  approval  of 
the  preliminary  work  write-up  and 
outline  specifications  and  completion  of 
technical  processing  involving  the 
estimated  rehabilitation  cost  of  the 
projwTt,  the  "as  is"  value  of  the  site,  the 
detailed  estimates  of  operating  expenses 
and  taxes,  and  tlie  estimated  mortgage 
amount  The  issuance  of  a  feasibility 
letter  is  not  a  com.mitment  to  in.sure  a 
m.ortgage  for  the  propos^^d  project  and 
does  not  bind  the  Commissioner  to  issue 
a  firm  commitment  to  insure. 
Determinations  found  in  a  feasibility 
letter  are  not  to  be  binding  upon  the 
Department  and  may  be  changed  in 
whole  or  in  part  at  any  later  point  in 
time.  The  letter  may  even  be  unilaterally 
terminated  by  the  Commissioner  if 
found  necessary. 

(3)  Firm  commitment  and  types  of 
firm  commitment.  The  issuance  of  a 
firm  commitment  evidences  the 
Commissioner's  approval  of  the 
application  for  insurance  and  sets  forth 
t-he  terms  and  conditions  upon  whirJi 
the  mortgage  will  be  insured.  The  firm 
commitment  may  provide  for  the 
insurance  of  advances  of  mortgage 
money  made  during  construction  or 
may  provide  for  the  insurance  of  the 
mortgage  upon  completion  of  the 
improvements. 
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(c)  Term  of  SAMA  letter,  feasibility 
letter  and  firm  commitment — (1)  SAMA 
letter.  A  SAMA  letter  shall  be  effective 
for  whatever  term  is  specified  in  the 
letter. 

(2)  Feasibility  letter.  A  feasibility 
letter  shall  be  effective  for  whatever 
!erm  is  specified  in  the  text  of  the  letter. 

(3)  Firm  commitment,  (i)  Insurance  of 
advances:  A  firm  commitment  to  insure 
advance  shall  be  effective  for  a  period 
of  not  more  than  60  days  from  the  date 
of  issuance. 

(ii)  Insurance  upon  completion:  A 
firm  commitment  to  insure  upon 
completion  shall  be  effective  for  a 
designated  term  within  which  the 
mortgagor  is  required  to  begin 
construction  and,  if  construction  is 
begun  as  required,  the  commitment 
shall  be  effective  for  such  additional 
period  as  the  Commissioner  estimates  is 
necessary  for  the  completion  of 
construction  and  for  obtaining 
sustaining  occupancy. 

(iii)  The  tenn  of  either  a  SAMA  letter, 
or  feasibility  letter,  or  firm  commitment 
may  be  extended  in  such  manner  as  the 
Commissioner  may  prescribe. 

7.  Section  213.3  would  be  revised  to 
read  as  follows: 

§213.3     F»et  required  by  Commissioner 

(a)  App!:r'iticn  U-e—SAMA  Iftttr.  An 
apphcdtion  fee  of  $1  per  thousand 
dollars  of  the  requested  mortgage  shall 
accompanv  the  application  for  a  S.^^tA 
letter.  An  additional  fee  of  $1  per 
ihousand  dollars  of  the  requested 
mortgage  amount  shall  be  charged  for 
the  review  of  plans  and  specifications 
and  preparation  of  cost  estimates. 

lb)  Application  fee— feasibility  letter. 
.\n  application  fee  of  $2  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  the 
application  for  a  feasibility  letter. 

[l]  Application  fee— firm 
com.mitment.  An  application  for  firm 
commitment  shall  be  accompanied  by 
an  epplication-commitment  fee  which, 
when  added  to  any  prior  fees  received 
in  connection  willi  applications  for  a 
S.\1»1A  letter  or  a  feasibility  letter  will 
a^,2^egate  $5  per  thousand  dollars  of  the 
requested  mortgage  amount  to  be 
insured. 

(d)  Rejection  of  an  application.  A 
significant  deviation  in  an  application 
fron-;  the  terms  or  findings  arrived  at  in 
an  earher  stage,  as  evidenced  by  the 
S.\M.\  letter  or  feasibility  letter,  shall  be 
^jrounds  for  reiection  of  an  application 
for  firm  romoii'ment.  The  fees  paid  to 
such  date  shall  be  considered  as  having 
been  earned  notwithstanding  such 
rejection. 

(e)  Fees  on  increases — (1)  Increase  in 
firm  commitment  before  endorsement. 


An  application,  filed  before  initial 
endorsement  (or  before  endorsement  in 
a  case  involving  insurance  upon 
completion),  for  an  increase  in  the 
amount  of  an  outstanding  firm 
commitment  shall  be  accompanied  by  a 
combined  additional  application  and 
commitment  fee.  This  combined 
additional  fee  shall  be  in  an  amount 
which  will  aggregate  $5  per  thousand 
dollars  of  the  amount  of  the  requested 
increase.  If  an  inspection  fee  was 
required  in  the  original  commitment,  an 
additional  inspection  fee  shall  be  paid 
in  nn  amount  computed  at  the  same 
dollar  rate  per  thousand  dollars  of  the 
amount  of  increase  in  commitment  as 
was  used  for  the  inspection  fee  required 
in  the  original  commitment.  When 
insurance  of  advances  is  involved,  the 
additional  inspection  fee  shall  be  paid 
at  the  time  of  initial  endorsement.  When 
insurance  upon  completion  is  involved, 
the  additional  inspection  fee  shall  be 
paid  before  the  date  construction  is 
begun  or  if  construction  has  begun,  it 
shall  be  paid  with  the  application  for 
increase. 

(2)  Increase  in  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
amendment  or  by  substitution  of  a  new 
mortgage,  a  combined  additional 
application  and  commitment  fee  shall 
accompany  the  application.  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
an  amount  not  to  exceed  the  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

(3)  Loan  to  cover  operating  losses.  In 
connection  with  a  loan  to  cover 
operating  loses  under  §  213.71(k),  a 
combined  application  and  commitment 
fee  of  $5  per  thousand  dollars  of  the 
amount  of  the  loan  applied  for  shall  be 
submitted  with  the  application  for  a 
firm  commitment.  No  inspection  fee 
shell  be  required. 

(f)  Peopening  of  expired 
commitments.  An  expired  commitment 
may  be  reopened  if  a  request  for 
reopening  is  received  by  the 
Commissioner  within  90  days  of  the 
expiration  of  the  commitment.  The 
reopening  request  shall  be  accompanied 
be  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
commitment.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  90-day  period,  a 
new  application,  accompanied  by  the 


required  application  and  commitment 
fee,  must  be  submitted. 

(gl  Inspection  fee.  The  firm 
commitment  may  provide  for  the 
payment  of  an  insp)ection  fee  in  an 
amount  not  to  exceed  $5  i>er  thousand 
dollars  of  the  commitment.  If  an 
insp>ection  fee  is  required,  it  shall  be 
paid  for  as  follows: 

(1)  If  the  case  involves  insurance  of 
advances,  it  shall  be  paid  at  the  time  of 
initial  endorsement. 

(2)  If  the  case  involves  insurance 
upon  completion,  it  shall  be  paid  before 
the  date  construction  is  begun. 

(h)  Transfer  fee.  Upon  application  for 
approval  of  a  transfer  of  physical  assets 
or  the  substitution  of  mortgagors,  a 
transfer  fee  of  50  cents  per  thousand 
dollars  shall  be  paid  on  the  original  face 
amount  of  the  mortgage  in  all  cases, 
except  that  a  transfer  fee  shall  not  be 
paid  where  both  parties  to  the  transfer 
transaction  are  nonprofit  organizations. 

(i)  Refund  of  fees.  If  the  amount  of  the 
commitment  issued  or  increase  in 
mortgage  granted  is  less  than, the 
amount  applied  for,  the  Commissioner 
shall  refund  the  excess  amount  of  the 
application  and  commitment  fees 
submitted  by  the  applicant.  If  an 
application  is  rejected  before  it  is 
assigned  for  processing,  or  in  such  other 
instances  as  the  Commissioner  may 
determine,  the  entire  application  and 
commitment  fee  or  any  portion  thereof 
may  be  returned  to  the  applicant. 
Commitment,  inspection  and  reopening 
fees  may  be  refunded,  in  whole  or  in 
part,  if  it  is  determined  by  the 
Commissioner  that  there  is  a  lack  of 
need  for  the  housing  or  that  the 
construction  or  financing  of  the  project 
has  been  prevented  because  of 
condemnation  proceedings  or  other 
legal  action  taken  by  a  governmental 
body  or  public  agency,  or  in  such  other 
instances  as  the  Commissioner  may 
determine.  A  transfer  fee  may  be 
refunded  only  in  such  instances  as  the 
Commissioner  may  determine, 

(j)  Fees  not  required.  The  payment  of 
an  application,  commitment,  inspection, 
or  reopening  fee  shall  not  be  required  in 
connection  with  the  insurance  of  a 
mortgage  involving  the  sale  by  the 
Secretary  of  any  property  acquired 
under  any  section  or  title  of  the  Act. 

8.  Paragraphs  (a)(1)  and  (a)(2)  §  213.16 
would  be  revised  to  read  as  follows: 


§21":  '6     MongBgor't  c«rtiticj»tf  •- 


,e-  »nt 


' «» g  8  '■ 

(a)'  *   • 

(1)  That  neither  it  nor  anyone 
authorized  to  act  for  it,  will  refuse  to 
sell  or  rent,  after  the  making  of  a  bona 
fide  offer,  or  refuse  to  negotiate  for  the 
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sale  or  rer.tal  of.  or  otherwise  mak** 
unavailable  or  de.ry  the  dwelhng  or 
property  co\ered  by  the  mortgat^e  to  any 
person  because  of  race,  roior,  rviiKion. 
ss<.  famiua!  status.  hdOvl.cap,  ak;«>.  or 
national  origin 

(2)  Tliat  any  resfictive  covenant  on 
such  property  relating  to  race,  color. 
religion,  sex.  famil'.al  s'atus.  handicap, 
age.  or  national  ongm  i.>  rprognized  as 
being  lUesal  and  void  and  is  heraby 
spec'ifir.aily  disclai.med. 


PART  220— MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

9  The  auLhority  citation  for  24  CFR 
part  220  would  be  revised  to  read  as 
follows: 

AutlMrity:  12  U  S.C  1713. 1715b.  1715k: 

42  U  S.C.  3535<d). 

10  Parsgrgph  (a)  of  §220.501  would 
be  revised  to  read  as  f^ilovv? 

S  220.501     Cro«s-ref«f«nc«. 

(a)  .\il  of  the  provisions  of  subpcirt  A. 
part  207  of  this  chapter,  concerning 
eligibility  requirvi:nt»-;!'^  jf  mortgages 
covering  muitifd.'r:i-,  h'  using  under 
section  207  of  the  Nc'.onal  Housing  Act, 
apply  with  fL.ll  force  and  effect  to 
muitifamily  proiect  ir.ortgagt-s  insured 
section  220  of  the  National  Housing  Act. 
except  the  following  provisions; 

Sec 

207.4    Ma xnnum  mortgage  amounts. 
207. 1 1     Soundness  of  project. 
207.17    Classification. 
207, 19    Required  supervision  of  private 

mortgaHor's 
207.24    Deveiopment  of  property. 
207.27    Cerfificafes  of  actual  cost. 
207.31     Eiinibtlity  of  miscellaneous-type 

iiiorsa8«s. 
207  32a     Eiigibility  of  mortgages  on  existing 

proierts. 
207.33    Eligibility  of  mortgages  on  trailer 

courts  or  parks  for  trailer  coach  mobile 

dwellings- 
*  •         •         •         • 

1 1  .'^dction  220.552  would  be  revised 
to  read  as  follows: 

$220,552     PToc«*«ing  of  application* 

An  applicant  :'cr  a  project 
iraprovemec*  loan  must  submit  a 
request  for  a  pre-appiication  conference 
to  Its  local  Hl'D  field  office.  In  all  cases. 
participation  m  such  a  conference  is 
required  as  s  condition  to  submission  of 
an  mi'idi  applxation  for  either  a 
conditional  con.Tiit.ment  or  a  firm 
commitmert,  .\fter  the  pre-application 
conference,  tne  orotect  sponsor  may 
elect  to  subm-t  an  application  for  either 
a  conditional  or  firm  commitment  for 


insurance  depending  upon  the 
completeness  of  the  drawings, 
specifications  and  other  required 
exhibits.  An  application  for  either  type 
commitment  for  insurance  must  be 
submitted  by  both  the  proied  sponsor 
and  an  eligible  lender.  Applications 
shall  be  submitted  to  the  local  HUD 
field  office  on  HUD-approved  forms  No 
application  will  be  considered  unless 
accompanied  by  all  exhibits  required  by 
the  form  and  program  handbooks. 

12.  Section  220.553  would  be 
amended  by  revising  parairraph  \b)  and 
adding  paragraph  (c)  and  to  read  as 
follows: 

§  2Z0  S53     Application  fee. 
•  *  •  •  « 

(b)  Application  fee-conditional 
commitment.  An  application  fee  of  $3 
per  thousand  dollars  of  the  requested 
loan  amount  shall  accompany  the 
application  for  a  conditional 
commitment. 

(c)  Application  fee— firm 
commitment.  An  application  for  firm 
commitment  shall  be  accompanied  by 
an  application-commitment  fee  which, 
when  added  to  any  prior  fees  received 
in  connection  with  application  for  a 
conditional  commitment  will  agj;TP^ale 
$5  per  thousand  dollars  of  the  reqiestad 
loan  amount  to  be  insured. 

13.  Section  220.560  would  be  revised 
to  read  as  follows: 

§  22C  560     Fee  on  Increasee. 

(a)  Increase  in  finn  commitment 
before  endorsement.  An  application, 
filed  before  initial  endorsement  (or 
before  endorsement  in  a  case  involving 
insurance  upon  completion),  for  an 
increase  in  the  amount  of  an 
outstanding  firm  commitment  sliali  be 
accompanied  by  a  combined  additional 
application  and  commitment  fee  this 
combined  additional  fee  shall  be  m  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
requested  increase.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  be  paid  in  an  amount 
computed  at  the  same  dollar  rate  per 
thousand  dollars  of  the  amount  of 
increase  in  commitment  as  was  used  for 
the  inspection  fee  required  in  the 
original  commitment  When  insurance 
of  advances  is  involved,  the  additional 
inspection  fee  shall  be  paid  at  the  time 
of  initial  endorsement.  When  insurance 
upon  completion  is  involved,  the 
additional  inspection  fee  shall  be  paid 
before  the  dale  construction  is  begun  c- 
if  coiistruction  has  begun,  it  shall  be 
paid  with  the  application  for  increase 

(b)  Increase  in  loan  het^^■een  imtial 
and  final  endorsement  Upon  an 


application,  filed  between  initial  and 
final  endorsement,  for  an  increase  m  the 
amount  of  the  loan,  either  by 
amendment  or  by  substitution  of  a  new 
loan,  a  combined  additional  application 
ar.d  commitment  fee  shall  arrompany 
;he  application  Tliis  com.bmed 
additional  fee  shall  be  in  an  amount 
which  will  aggr»*gate  $5  per  thciisand 
dollars  of  the  amount  ot  the  m;  rHa<;e 
requested,  if  an  inspection  tee  was 
required  in  the  original  commitment,  an 
additional  inspi-cticn  fve  shall 
accompany  the  applic^ition  in  an 
amount  not  to  exceed  the  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested 

14  Paragraph  OO  of  ^  220.595  would 
be  revist-d  to  read  as  follows: 

§  220.595     Certificate  of  oonditcrtmlnation 
by  tjorrower. 

•         •         •         •         • 

(b)  That  £my  restrictive  covenant  on 
such  property  relating  to  race,  color, 
religion,  sex,  familial  statas,  handicap, 
age,  or  national  origin  is  recognized  as 
being  illegal  and  void  and  is  hereby 
specifically  disclaimed. 
«         «         *         «         « 

15.  Section  220.615  is  revised  to  read 
as  follows: 

§220.615     Discrimination  prohibited. 

Any  contract  or  subcontract  exe<,i.ted 
for  the  performance  of  constrj(.:t;ng  the 
improvements  to  the  project  shall 
provide  that  there  shall  be  no 
discrimination  against  any  employee  o.- 
appHcant  for  employmjent  be<:au5e  of 
race,  color,  religion,  sex,  ha:id.cap,  age. 
or  national  origin. 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

16.  The  authority  citation  for  24  CFR 

part  221  would  be  revised  to  read  as 

follows 

.^ufhonty:  12  U.S.C.  1707(a),  1715b.  1715i: 
42  U.S.C  3535(d). 

17.  Se<-tion  221  502(a)  would  be 
revised  to  read  as  follows: 

§  221 .502    Processing  of  ■pplication*. 
(a)  Pre-application  conference.  A 
project  sponsor  must  submit  a  request 
for  a  pre-appUcation  conference  to  its 
local  HUD  field  offce.  In  ail  cases. 
participation  in  su(ih  a  conference  is 
required  as  a  condition  to  submis,sion  of 
an  initial  appliciition  for  either  a  site 
appraisal  and  market  analysis  (SASL^) 
letter  (for  new  construction),  a 
feasibility  letter  (for  substantial 
rehabilitation),  or  for  a  firm 
commtment.  After  the  pre-appiication 
conference,  the  proie(~t  sponsor  may 
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^'!  K,1  to  submit  an  application  for  a 
S  ANL^  or  a  feasibility  letter  (as 
& :  p'opnate),  or  for  a  firm  commitment 
for  in^arance  depending  upon  the 
:    ^,p!'  teness  of  the  drawings, 
speutications  and  other  required 
exhibits.  An  application  for  a  SAMA  or 
feasibility  letter  must  be  submitted  by 
the  project  sponsor.  An  application  for 
a  firm  commitment  for  insurance  must 
be  submitted  by  both  the  project 
sponsor  and  an  approved  mortgagee. 
Applications  shall  be  submitted  to  the 
local  HUD  field  office  on  HUD-approved 
forms.  No  application  will  be 
considered  unless: 

(1)  Accompanied  by  all  exhibits 
required  by  the  form  and  program 
handbooks  and 

(2)  hi  a  case  involving  a  mortgage 
which  is  to  bear  interest  at  the  below 
market  rate  provided  in  §  221.518(b),  the 
Commissioner  shaii  have  issued  a 
memorandum  evidencing  allocation  of 
fund";  to  the  proposed  project. 
***** 

18.  Section  221.503  would  be  revised 
to  ff  rid  as  foHovv  s: 

§  22 1 .  5C3     AppI  icatlon  fee*. 

(a)  Application  fre — .S,4AM  letter.  An 

application  fee  of  $1  per  thousand 
dcllars  of  the  requested  mortgage  shall 
accompany  the  application  for  a  SAMA 
letter,  An  additional  fee  of  $1  per 
thousand  Q(5ilars  of  the  requested 
mortgage  amount  shall  he  charfied  for 
the  review  of  plans  aiid  specifios'ions 
and  preparation  of  cost  estimates 

(bl  Application  fee — ieasihtl.iy  letter. 
.An  application  fee  of  $2  per  thiousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  the 
application  for  a  feasibility  letter 

tc)  Application  fee — fimi 
corv.rr.itment.  An  applicatiori  fo:  fimi 
commitment  shall  be  accompanied  by 
an  application-commitment  fee  which. 
V.  hen  added  to  any  prior  fees  received 
in  connection  with  applications  for  a 
SAMA  letter  or  a  feasibility  letter,  will 
<'<^e«ate  $5  per  ll.ousand  dollars  of  the 
requested  mortgage  amount  to  [,e 
insured, 

19.  Section  221.504  would  be  revised 
to  read  as  follows: 

§221  504     Rejection  of  appiicafion, 

A  significant  doviation  .n  an 
application  from  the  terms  or  findings 
en-ived  at  in  en  earlier  stage,  as 
evidenced  by  tlie  S.^M^  letter  or 
feasibility  letter,  shall  be  grounds  for 
rejection  of  an  applic;ation  for  firm 
commitment.  The  fees  paid  to  such  date 
shall  be  considered  as  having  been 
earned  notwithstanding  such  rejection. 

20.  Section  221  506ia)  would  be 
revised  to  road  as  f  )!lo\vs: 


f  221 .506    Fees  on  incraaae*. 

(a)  Fees  on  increases — (1)  Increase  in 
firm  commitment  before  endorsement. 
An  application,  field  before  initial 
endorsement  (or  before  endorsement  in 
a  case  involving  insurance  upon 
completion),  for  an  increase  in  the 
amount  of  an  outstanding  firm 
commitment  shall  be  accompanied  by  a 
combined  additional  application  and 
commitment  fee.  This  combined 
additional  fee  shall  be  in  an  amount 
which  will  aggregate  S5  per  thousand 
dollars  of  the  amount  of  the  requested 
increase.  If  an  inspection  fee  was 
required  in  the  original  commitment,  an 
additional  inspection  fee  shall  be  paid 
in  an  amount  computed  at  the  same 
dollar  rate  per  thousand  dollars  of  the 
amount  of  increase  in  commitment  as 
was  used  for  inspection  fee  required  in 
the  original  commitment.  When 
insurance  of  advances  is  involved,  the 
additional  inspection  fee  shall  be  paid 
at  the  lime  of  initial  endorsement.  When 
insurance  upon  completion  is  involved, 
the  additional  inspection  fee  shall  be 
paid  before  the  date  construction  is 
begun  or  if  construction  has  begun,  it 
shall  be  paid  with  the  application  for 
increase. 

(2)  Increase  in  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
amendment  or  by  substitution  of  a  new 
mortgage,  a  combined  additional 
application  and  commitment  fee  shall 
accompany  the  application.  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
ein  amount  not  to  exceed  the  55  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

(3)  Loan  to  cover  operating  losses.  In 
connection  with  a  loan  to  cover 
operating  losses  under  §  213.71(k),  a 
combined  apphcation  and  commitment 
fee  of  $5  per  thousand  dollars  of  the 
amount  of  the  loan  applied  for  shall  be 
submitted  with  the  apphcation  for  a 
firm  commitment.  No  inspection  fee 
shall  be  required. 

•        •        •        •        • 

21.  Section  221.509  would  be  revised 

to  read  Bf  follow;- 

$221,509     E.1»cl  a,-c  ter'-u  oi  ';j,«*M,A  t^ftsr, 
feasibility  letlw  and  f.rnr,  coir  T-'me'-t 

(a)  Effect  ofS.\MA  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAMA 
letter.  The  issuance  of  a  SAMA  letter 
indicates  completion  of  the  site 


appraisal  and  market  analysis  stage  to 
determine  initial  acceptability  of  the  site 
and  recognition  of  a  specific  market 
need.  The  SAMA  letter  is  not  a 
commitment  to  insure  a  mortgage  for  the 
proposed  project  and  does  not  bind  the 
Commissioner  to  issue  a  firm 
commitment  to  insure.  The  SAMA  letter 
precedes  the  later  submission  of 
acceptable  plans  and  specifications  for 
the  proposed  project  and  is  limited  to 
advising  the  apphcant  as  to  the 
following  determinations  of  the 
Commissioner,  which  shall  not  be 
changed  to  the  detriment  of  an 
apphcant,  if  the  apphcation  for  a  firm 
commitment  is  received  before 
expiration  of  the  SAMA  letter. 

(i)  The  land  value  fully  improved 
(wiUi  off-site  improvements  installed). 

(ii)  The  acceptability  of  the  proposed 
project  site,  the  proposed  composition, 
number  and  size  of  the  units  and  the 
market  for  the  number  of  proposed 
units.  Where  the  application  is  not 
acceptable  as  submitted,  but  can  be 
made  acceptable  by  a  change  in  thn 
number,  size,  or  composition  of  the 
units,  the  SAMA  letter  may  establish  the 
specific  lesser  number  of  units  which 
would  be  acceptable  and  any  acceptable 
alternative  plan  for  the  composition  and 
size  of  units. 

(iii)  The  acceptabihty  of  the  unit  rents 
proposed.  Where  rent  levels  are 
imacceptable,  the  SAMA  letter  may 
establish  specific  rents  which  are 
acceptable. 

Alter  receiving  a  SAMA  letter,  the 
sponsor  shall  submit  preliminary 
drawings,  specifications  and  cost 
estimates  in  a  timeframe  prescribed  by 
the  Commissioner,  The  Commissioner 
will  review  and  conmient  on  the 
drawings,  specifications  and  cost 
estimates.  The  comments  will  be 
provided  to  the  sponsor  for  use  in 
preparing  a  firm  commitment 
application.  A  fee  will  be  charged  for 
this  review  and  preparation  of  cost 
estimates  as  prescribed  in  §  221.503  of 
this  part 

(bj  Feasibility  letter.  The  issuance  of 
a  feasibiUty  letter  indicates  approval  of 
the  preliminary  work  write-up  and 
outline  specifications  an  completion  of 
technical  processing  involving  the 
estimated  rehabilitation  cost  of  the 
project,  the  "as  is"  value  of  the  site,  the 
detailed  estimates  of  operating  expenses 
and  taxes,  and  the  estimated  mortgage 
amount.  The  issuance  of  a  feasibihty 
letter  is  not  a  commitment  to  insure  a 
mortgage  for  the  proposed  project  and 
does  not  bind  the  Commissioner  to  issue 
a  firm  commitment  to  insure. 
Determinations  found  in  a  feasibihty 
letter  are  not  to  be  binding  upon  the 
Department  and  may  be  changed  in 
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whole  or  in  part  at  any  later  point  in 
time.  The  letter  may  even  be  unilaterally 
terminated  by  the  Commissioner  if 
found  nec«ssar>' 

(c)  Firm  commitment  and  types  of 
firm  commitment.  The  issuaTiCe  of  a 
firm  commitment  evidences  the 
Commissioner's  approval  of  the 
apphcation  for  insurance  and  sets  forth 
the  terms  and  conditions  upon  which 
the  mortgage  will  be  insnred.  The  firm 
commitment  may  provide  for  the 
insurance  of  advances  of  mortgage 
money  made  during  construction  or 
may  provide  for  the  insurance  of  the 
mortgage  upon  completion  of  the 
improvements. 

(d)  Term  ofSAM,^  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAM  A 
letter  A  SAM\  letter  shall  be  effective 
for  whatever  term  is  specified  in  the 
letter 

(2)  Feasibility  letter  A  feasibility 
letter  shall  be  effective  for  whatever 
term  is  specified  in  the  letter, 

(3)  Firm  commitment,  (i)  Insurance  of 
advances:  A  firm  commitment  to  insure 
advances  shall  be  effective  for  a  period 
of  not  more  than  50  days  from  the  date 
of  issuance 

(ii)  insurance  upon  completion:  A 
firm  commitment  to  insure  upon 
completion  shall  be  effective  for  a 
designated  term  within  which  the 
mortgagor  is  required  to  begin 
construction  and.  if  construction  is 
begun  as  required,  the  commitment 
shall  be  effective  for  such  additional 
period  as  the  Commissioner  estimates  is 
necessary  for  the  completion  of 
construction  and  for  obtaining 
sustaining  occupancy 

(ill)  The  term  of  either  a  SAMA  letter, 
or  feasibility  letter,  or  firm  commitment 
may  be  extended  in  such  manner  as  the 
Comm.issioner  mav  prescribe. 

(e)  Reopening  of  expired 
commitments  An  expired  commitment 
may  be  reopened  if  a  request  for 
reopening  is  received  by  the 
Comm.issione:  within  90  days  of  the 
expiration  of  the  commitment.  The 
reopening  request  shall  be  accompanied 
by  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
comimitment.  If  the  reopening  request  is 
not  received  by  the  Corr^missioner 
within  the  required  90-day  period,  a 
new  appiicstion,  accompanied  by  the 
required  application  and  commitment 
fee,  must  be  submitted. 

22.  S«M:tion  221539  would  be  revised 
to  read  as  follows: 

f221.S39     Dt«c.'iminjtior  pfoftibited. 

.Any  ronL-act  or  subcontract  executed 
for  the  performance  of  construction  of 
the  proiect  shall  contain  a  provision  that 
there  shall  be  no  discrimination  against 


any  emplo>-ee.  or  applicant  for 
employment  because  of  race,  color. 
religion,  sex.  handicap,  age,  or  national 
ongin   Where  the  mortgagor  is  the 
general  contractor,  the  building  loan 
agreement  shall  contain  the  above 
provisions 

PART  232— MORTGAGE  INSURANCE 

FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACIUTJES, 
AND  BOARD  AND  CARE  HOMES 

23.  The  authority  citation  24  CFR  part 
232  would  be  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715w;  42 
U.S.Q  3535(d). 

24.  Section  232.5  would  be  revised  to 
read  as  follows: 

f  232.5     PToc«saing  of  application*. 

Pre-apphcation  conference.  ,A  projoct 
sponsor  must  submit  a  request  for  a  pre- 
application  conference  to  its  Icwal  Hl'D 
field  office.  In  all  cases,  participation  in 
such  a  conference  is  required  as  a 
condition  to  submission  of  an  initial 
application  for  either  a  site  appraisal 
and  market  analysis  (SAMA)  letter  (for 
new  construction),  a  feasibility  letter 
(for  substantial  rehabilitation),  or  for  a 
firm  commitment.  After  the  pre- 
application  conference,  the  project 
sponsor  may  elect  to  submit  an 
application  for  a  SAMA  or  a  feasibility 
letter  (as  appropriate),  or  for  a  firm 
commitment  for  insurance  dupending 
upon  the  completeness  of  the  draw  ing.s, 
specifications  and  other  required 
exhibits.  An  application  for  a  SAMA  or 
feasibility  letter  must  be  submitted  by 
the  project  sponsor.  An  application  for 
a  firm  commitment  for  insurance  must 
be  submitted  by  both  the  project 
sponsor  and  an  approved  m.ortgagee 
Applications  shall  be  submitted  to  the 
local  HUD  field  office  on  HUD-approved 
forms.  No  application  will  be 
considered  unless  accompanied  by  all 
exhibits  required  by  the  form  and 
program  handbooks. 

25.  Section  232.10  would  be  revised 
to  read  as  follows: 

§232.10    Application-commitment  fe««. 

(a)  Application  fee — SAM\  htter  An 
application  fee  of  $1  per  thousand 
dollars  of  the  requested  mortgage  shall 
accompany  the  application  for  a  SA\L\ 
letter.  An  additional  fee  of  $1  per 
thousand  dollars  of  the  requested 
mortgage  amount  shall  be  charged  for 
the  review  of  plans  and  specifications 
and  preparation  of  cost  estimates. 

(b)  Application  fee — feasibility  letter 
An  application  fee  of  $2  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  the 
apphcation  for  a  feasibility  letter. 


(c)  Application  fee — firm 
commitment.  An  application  for  firm 
commitment  shall  be  accompanied  by 
an  application-commitment  fee  which, 
when  added  to  any  prior  fees  received 
in  connection  with  applications  for  a 
SAMA  letter  or  a  feasibility  letter  will 
aggregate  $5  per  thousand  dollars  of  the 
requested  mortgage  amount  to  be 
insured. 

26,  Section  232.11  would  be  revised 
to  read  as  follows 

f  232.1 1     Rejection  of  an  application. 

A  significant  deviation  in  an 
apphcation  from  the  terms  or  findings 
arrived  at  in  an  earlier  stage,  as 
evidenced  by  the  SAMA  letter  or 
feasibility  letter,  shall  be  grounds  for 
reiection  of  an  application  for  firm 
commitment.  The  fees  paid  to  such  date 
shall  be  considered  as  having  been 
earned  notwithstanding  such  rejection 

27  Section  232,13  would  be  revised 
to  read  as  follows 

§232.13    Fees  on  Increaaee. 

(a)  Increase  in  firm  commitment 
before  endorsement  An  application, 
filed  l)«fore  initial  endorsement  (or 
before  endorsement  in  a  case  involving 
insurance  upon  completion)  for  an 
increase  in  the  amount  of  an 
outstanding  firm  commitment  shall  be 
accompanied  by  a  combined  additional 
application  and  commitment  fee.  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
requested  increase.  If  an  inspection  fee 
was  required  in  the  originai 
commitment,  an  additional  inspection 
fee  shall  be  paid  in  an  amount 
computed  at  the  same  dollar  rate  per 
thousand  dollars  of  the  amount  of 
increase  in  commitment  as  was  used  for 
the  inspection  fee  required  in  the 
original  commitment.  When  insurance 
of  advances  is  involved,  the  adtiitiona! 
inspe<;tion  fee  shall  be  paid  at  the  time 
of  initial  endorsement.  When  insurance 
upon  completion  is  involved,  the 
additional  inspection  fee  shall  be  paid 
before  the  date  construction  is  begun  or 
if  coiistniction  has  begun,  it  shall  be 
paid  with  the  application  for  increase 

(b)  Increast'  m  mortgage  between 
initial  and  final  endorsement  Upon  en 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
amendment  or  by  substitution  of  a  new 
mortgage,  a  combined  additional 
application  and  commitment  fee  shall 
accompany  the  application.  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  oftheam.ount  of  the 
increase  requested  If  an  inspection  fee 
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was  requiPHci  in  the  original 
commitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
an  amount  not  to  exceed  the  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

(c)  Loan  to  cover  operating  losses.  In 
connection  with  a  loan  to  cover 
operating  losses  under  §  232.31a,  a 
combined  application  and  commitment 
fee  of  $5  per  thousand  dollars  of  the 
amount  of  the  loan  applied  for  shall  be 
submitted  with  the  application  for  a 
firm  commitment.  No  inspection  fee 
shall  be  required. 

(d)  Reopening  of  expired 
commitments.  An  expired  commitment 
may  be  reopened  if  a  request  for 
reopening  is  received  by  the 
Commissioner  within  90  days  of  the 
expiration  of  the  commitment.  The 
reopening  request  shall  be  accompanied 
by  a  fee  of  50  cents  thousand  dollars  of 
the  amount  of  the  expired  commitment. 
If  the  reopening  request  is  not  received 
by  the  Commissioner  within  the 
required  90-day  period,  a  new 
application,  accompanied  by  the 
required  application  and  commitment 
fee,  must  be  submitted. 

28.  Paragraphs  (a)  and  (b)  of  §  232.34 
would  be  revised  to  read  as  follows: 

5  232.34     C#'1i*!c8tlcr.  o' nondiscrimination 

Dy  .-nortgasor. 

*  •  •  *  « 

(a)  That  neither  it  nor  anyone 
authorized  to  act  for  it,  will  refuse  to 
sell  or  rent,  after  the  making  of  a  bona 
fide  offer,  or  refuse  to  negotiate  for  the 
sale  or  rental  of,  or  otherwise  make 
unavailable  or  deny  the  dwelling  or 
property  covered  by  the  mortgage  to  any 
person  because  of  race,  color,  religion, 
sex,  familial  status,  handicap,  age,  or 
national  origin. 

fb)  That  any  restrictive  covenant  on 
such  property  relating  to  race,  color, 
religion,  sex,  familial  status,  handicap, 
age,  or  national  origin  is  recognized  as 
being  illegal  and  void  and  is  hereby 
specifically  disclaimed. 

•  •        •        •        • 

29.  Section  232.50  would  be  revised 
to  read  as  follows: 

5  232.50     Effect  and  t»fn  0*  SAMA  («r(ef. 
t8««<bility  l«tt»f  and  firm  cofnn-iitm»m. 

(a)  SAMA  letter.  The  issuance  of  a 
SAMA  letter  indicates  completion  of  the 
site  appraisal  and  market  analysis  stage 
to  determine  initial  acceptability  of  the 
site  and  recognition  of  a  specific  market 
need.  The  SAMA  letter  is  not  a 
CMnmitmer.t  to  insure  a  mortgage  for  the 
proposed  project  and  does  not  bind  the 
Commissioner  to  issue  a  firm 
commitment  to  insure.  The  SAMA  letter 
precedes  the  later  submission  of 


acceptable  plans  and  specifications  for 
the  proposed  project  and  is  limited  to 
advising  the  applicant  as  to  the 
following  determinations  of  the 
Commissioner,  which  shall  not  be 
changed  to  the  detriment  of  an 
applicant,  if  the  application  for  a  firm 
commitment  is  received  before 
expiration  of  the  SAMA  letter. 

(1)  The  land  value  fully  improved 
(with  off-site  improvements  installed). 

(2)  The  acceptability  of  the  proposed 
project  site,  the  proposed  composition, 
number  and  size  of  the  units  and  the 
market  for  the  number  of  proposed 
units.  Where  the  application  is  not 
acceptable  as  submitted,  but  can  be 
made  acceptable  by  a  change  in  the 
number,  size,  or  composition  of  the 
units,  the  SAMA  letter  may  establish  the 
specific  lesser  number  of  units  which 
would  be  acceptable  and  any  acceptable 
alternative  plan  for  the  composition  and 
size  of  units. 

(3)  The  acceptability  of  the  unit  rents 
proposed.  Where  rent  levels  are 
unacceptable,  the  SAMA  letter  may 
establish  specific  rents  which  are 
acceptable. 

After  receiving  a  SAMA  letter,  the 
sponsor  shall  submit  preliminary 
drawings,  specifications  and  cost 
estimates  in  a  timeft-ame  prescribed  by 
the  Commissioner.  The  Commissioner 
will  review  and  comment  on  the 
drawings,  specifications  and  cost 
estimates  which  will  be  provided  to  the 
sponsor  for  use  in  preparing  a  firm 
commitment  application.  A  fee  will  be 
charged  for  this  review  and  preparation 
of  cost  estimates  as  prescribed  in 
§231.10. 

(b)  Feasibility  letter.  The  issuance  of 
a  feasibility  letter  indicates  approval  of 
the  preliminary  work  write-up  and 
outline  specifications  and  completion  of 
technical  processing  involving  the 
estimated  rehabilitation  cost  of  the 
project,  the  "as  is"  value  of  the  site,  the 
detailed  estimates  of  operating  expenses 
and  ta.xes,  and  the  estimated  mortgage 
amount.  The  issuance  of  a  feasibility 
letter  is  not  a  commitment  to  insure  a 
mortgage  for  the  proposed  project  and 
does  not  bind  the  Commissioner  to  issue 
a  firm  commitment  to  insure. 
Determinations  found  in  a  feasibility 
letter  are  not  to  be  binding  upon  the 
Department  end  may  be  changed  in 
whole  or  in  part  at  any  later  point  in 
time.  The  letter  may  even  be  unilaterally 
terminated  by  the  Commission  if  found 
necessary. 

(c)  Firm  commitment  and  types  of 
firm  commitment.  The  issuance  of  a 
firm  commitment  evidences  the 
Commissioner's  approval  of  the 
application  for  issuance  and  sets  forth 


the  terms  and  conditions  upon  which 
the  mortgage  will  be  insured.  The  firm 
commitment  may  provide  for  the 
insurance  of  advances  of  mortgage 
money  made  during  construction  or 
may  provide  for  the  insurance  of  the 
mortgage  upon  completion  of  the 
improvements. 

(d)  Term  of  SAMA  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAMA 
letter.  A  SAMA  letter  shall  be  effective 
for  whatever  term  is  specified  in  the 
letter. 

(2)  Feasibility  letter.  A  feasibility 
letter  shall  be  effective  for  whatever 
term  is  sp>ecified  in  the  letter. 

(3)  Firm  commitment,  (i)  Insurance  of 
advances;  A  firm  commitment  to  insure 
advances  shall  be  effective  for  a  period 
of  not  more  than  60  days  from  the  date 
of  issuance. 

(ii)  Insurance  upon  completion:  A 
firm  commitment  to  insure  upon 
completion  shall  be  effective  for  a 
designated  term  within  which  the 
mortgagor  is  required  to  begin 
construction  and,  if  construction  is 
begun  as  required,  the  commitment 
shall  be  effective  for  such  additional 
period  as  the  Commissioner  estimates  is 
necessary  for  the  completion  of 
construction  and  for  obtaining 
sustaining  occupancy. 

(iii)  The  term  of  either  a  SAMA  letter, 
or  feasibility  letter,  or  firm  commitment 
may  be  extended  in  such  manner  as  the 
Commissioner  may  prescribe. 

(e)  Reopening  of  expired 
commitments.  An  expired  commitment 
may  be  reopened  if  a  request  for 
reopening  is  received  by  the 
Commissioner  within  90  days  of  the 
expiration  of  the  commitment.  The 
reopening  request  shall  be  accompanied 
by  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
commitment.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  90-day  j>eriod,  a 
new  application,  accompanied  by  the 
required  application  and  commitment 
fee;  must  be  submitted. 

30.  Section  232.74  would  be  revised 
to  read  as  follows: 


J  !  »  t 


•i^d. 


Any  contract  or  subcontract  executed 
for  the  performance  of  construction  of 
the  project  shall  contain  a  provision  that 
there  shall  be  no  discrimination  against 
any  employee,  or  applicant  for 
employment  because  of  race,  color, 
religion,  sex.  handicap,  age,  or  national 
origin.  Where  the  mortgagor  is  the 
general  contractor,  the  building  loan 
agreement  shall  contain  the  above 
provisions. 
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PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

31.  The  authority  citation  for  24  O-'R 
part  234  would  continue  to  rvad  as 
follows 

Authority:  12  IS  C  1715(b).  1715y;42 

use  3535(d, 

32.  Paragraphs  (a)  and  fb)  of  §234. 16 
would  be  revised  to  read  as  follows: 

1 234.1C     C«rt«ftc«t«  of  non<jt«crimin«t;on 

by  mortgagor. 

•         •         •         ■         • 

(aj  That  neither  it  nor  anyone 
authorized  to  a(,1  for  it,  will  rsfust  to 
sell  or  rent,  after  the  makini^  of  a  bona 
fide  offer,  or  rt^J.se  to  ne^**'''*'^  '"r  the 
sale  or  rental  of,  or  ofherwis«  make 
unavailable  or  deny  the  dwelimji  or 
property  covered  by  the  mortgage  tu  any 
person  because  of  race,  color,  religion. 
sex.  familial  status,  handicap,  age.  or 
national  origin. 

(b)  That  any  restrictive  covenant  on 
such  property  relating  to  race,  color. 
religion,  sex.  familial  status,  handicap. 
age,  or  national  ongin  is  recognized  as 
being  illegal  and  void  and  is  hereby 
spe<;ifical!y  disclaim.ed. 
>         •         •         •         • 

33  Paragrapns  (a)  inlroductory  text 
and  (ajd)  of  §  234.565  would  be  revised 
'.0  read  as  follows. 

1 234.565    Occupancy  raquiremanta. 

(a)  Nondiscr:m:nation  against 
fnmi]if%  with  children  and  persons  with 
disabilities  Except  in  the  case  of  a 
mortgage  with  respect  to  a 
manufactured  home  park  designed 
exclusively  for  occupancy  by  elderly 
persons,  the  m.ortgagor  shall  certify 
under  oath  to  the  Commissioner  that: 

(1)  In  selectinB  tenants  for  the  project 
covered  by  the  mortgage,  the  mortgagor 
will  not  discriminate  against  any  family 
by  reason  of  the  fad  that  there  are 
children  in  the  family  a.'^.d'or  persons 
with  disabilities,  and 


PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

34  The  authority  citation  for  24  CFR 
part  241  would  be  revised  to  read  as 

follows 

Autitonty:  12  U.S.C  1715b.  1715z-6;  42 

'    S  C  3535(d). 

35  Section  241  n  would  be  revised 

'0  read  as  follows 

1241.10    Procaasing  of  applicationt  and 
raquirad  faaa. 

(a)  Pre-apphc'dtirn  Ci'n''f'r-r:Lf'  A 
proiecl  sponsor  must  subm.it  a  re<4uest 
f  ir  3  pre-application  conference  to  its 


local  HUD  field  office  In  all  cases. 
participation  in  such  a  conference  is 
required  as  a  condition  to  submission  of 
an  initial  application  for  either  a 
conditional  or  firm  com.mitment  for 
insurance  of  an  improvement  loan  on  a 
project.  An  application  for  a  conditional 
commitment  must  be  submitted  by  the 
project  sponsor.  An  applic:ation  for  a 
firm  commitment  for  insurance  must  be 
submitted  by  both  the  project  sponsor 
and  an  approved  lender.  Applications 
shall  be  submitted  to  the  lor^l  HIJD 
field  office  on  HUD-approved  forms  No 
application  will  be  considered  unless 
accompanied  by  all  exhibits  required  h . 
the  form  and  program  handbooks 

(b)  Application  and  commitment 
fees — (1)  Application  for  conditional 
commitment.  An  application  fee  of  $3 
per  thousand  dollars  of  the  amount  of 
the  loan  applied  for  shall  accompany 
the  application  for  a  conditional 
commitment. 

(2)  Application  for  firm  commitment 
An  application  for  a  firm  comm.itment 
shall  be  accompanied  by  the  payment  of 
an  application  fee  of  $5  per  thousand 
dollars  of  the  amount  of  the  loan 
applied  for  less  any  amount  previously 
received  for  a  conditional  commitment 

36,  Section  241.25  would  be  revised 
to  read  as  follows: 

f  241.25    Fa«a  on  Incraasea. 

(a)  Increase  in  firm  commitment 
before  endorsement.  An  application, 
filed  before  initial  endorsement  (or 
before  endorsement  in  a  case  involving 
insurance  upon  completion),  for  an 
increase  in  the  amount  of  an 
outstanding  firm  commitment  shall  be 
accompanied  by  a  combined  additional 
application  and  commitment  fee  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $'.  per 
thousand  dollars  of  the  amount  of  the 
requested  increase.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  be  paid  in  an  amount 
computed  at  the  same  dollar  rate  per 
thousand  dollars  of  the  amount  of 
increase  in  commitment  as  was  used  for 
the  inspection  fee  required  in  the 
original  commitment.  When  insurance 
of  advances  is  involved,  the  additional 
inspection  fee  shall  be  paid  at  the  time 
of  initial  endorsement.  When  insurance 
upon  completion  is  involved,  the 
additional  inspection  fee  shall  be  paid 
before  the  date  construction  is  begun  or 
if  construction  has  begun,  it  shall  be 
paid  with  the  application  for  increase 

(b)  Increase  in  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
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amendment  or  by  substitution  of  a  new 
mortgage,  a  comibined  additional 
application  and  commitment  fee  shall 
accom.pany  the  application  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  .$5  per 
thousand  dollars  of  the  amcjnt  of  the 
increase  requested  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
an  amount  not  to  exceed  the  $.t  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

3  7   Section  241  150  would  be  revised 
to  read  as  follows: 

$  241 .1 50    DIacrlmlnation  prohlbKad. 

Any  contract  or  subcontract  exwruted 
for  the  performance  of  constructing  the 
improvements  to  the  project  shall 
provide  that  there  shall  be  no 
discrimination  against  any  em.ployee  or 
applicant  for  employment  because  of 
race,  color,  religion,  sex,  handicap,  age, 
or  national  origin, 

38  Section  241.505  would  be  revised 
to  read  as  follows: 

§  241 .505    Procasaing  of  appilcationt  end 
requirad  faaa. 

(a)  Pre-appiicntion  conference  A 
project  sponsor  m.ust  submit  a  request 
for  a  pre-application  r  onference  to  its 
local  HUD  field  office  In  all  cases, 
participation  in  such  a  conference  is 
required  as  a  condition  to  submission  of 
an  initial  application  for  either  a 
conditional  or  firm  commitment  for 
insurance  of  an  energy  savings 
improvement  loan  on  a  project.  An 
application  for  a  conditional 
commitment  must  be  submitted  by  the 
project  sponsor.  An  application  for  a 
firm  commitment  for  insurance  must  be 
submitted  by  both  the  project  sponsor 
and  an  approved  lender.  Applications 
shall  be  submitted  to  the  local  HUD 
field  office  on  HUD-approved  forms.  No 
application  will  be  considered  unless 
accom.panied  by  all  exhibits  required  by 
the  form  and  program  handbooks. 

(b)  Application  and  commitment 
fees — 11)  Application  for  conditional 
commitment.  An  application  fee  of  $3 
per  thousand  dollars  of  the  amount  of 
the  !<.)an  applied  for  shall  accompany 
the  application  for  a  conditional 
commitment. 

(2)  Application  for  f inn  commitment. 
An  application  for  a  firm  commitment 
shall  be  accompanied  by  the  payment  of 
an  application  fee  of  S3  per  tj-iousand 
dollars  of  the  amount  of  the  loan 
applied  for,  if  such  fee  has  not  been 
previously  submitted  A  commitment 
fee,  m  an  amount  which,  when  added 
to  the  application  fee,  will  aggregate  $.5 
per  thousand  dollars  of  the  loan  applied 
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for,  shall  also  be  submitted  v^ith 
application  for  a  firm  commitment. 

39.  Section  241.520  wouli  he  -pv.spi 
to  read  as  follows- 

§  241 .520    Foes  on  increases. 

(a)  Increase  in  firm  commitment 
before  endorsement.  An  application, 
filed  before  initial  endorsement  (or 
before  endorsement  in  a  case  involving 
insurance  upon  completion),  for  an 
increase  in  the  amount  of  an 
outstanding  firm  commitment  shall  be 
accompanied  by  a  combined  additional 
application  and  commitment  fee.  This 
combined  additional  fee  shall  be  in  an 
einount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
requested  increase.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
foe  shall  be  paid  in  an  amount 
computed  at  the  same  dollar  rate  per 
thousand  dollars  of  the  amount  of 
increase  in  commitment  as  was  used  for 
the  inspection  fee  required  in  the 
original  commitment.  When  insurance 
of  advances  is  involved,  the  additional 
inspection  fee  shall  be  paid  at  the  time 
of  initial  endorsem.ent.  When  insurance 
upon  completion  is  involved,  the 
additional  inspection  fee  shall  be  paid 
before  the  date  construction  is  begun  or 
if  constpjction  has  begun,  it  shall  be 
paid  With  the  application  for  increase. 

fbj  Increase  m  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
a.T.endrnent  or  by  substitution  of  a  new 
mortgage,  a  combined  additional 
app:ii:ation  and  com.mitment  fee  shall 
at  comparA'  the  application.  This 
combined  additional  fee  shall  be  in  an 
a.Tiount  which  v.i'I  aggregate  $5  per 
thousai.ci  dolia's  of  tne  amount  of  the 
increase  reouestyd.  If  an  inspection  fee 
was  required  m  the  original 
rommitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
an  amount  not  to  exceed  the  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

40.  Section  241.640  would  be  revised 
to  read  as  follows: 

I241.&4Q     Dtscrlminatlon  prohibited. 

Any  contract  or  subcontract  executed 
for  tlie  performance  of  constructing  the 
improvements  to  the  project  shall 
provide  that  there  shall  be  no 
(iiscnmination  against  any  employee  or 
applicant  for  employment  because  of 
race,  color,  religion,  sex,  handicap,  age, 
or  national  origin. 

41.  Section  241.1015  would  be 
revised  to  read  as  follows: 


1 241  1015    Processing  of  sppitestions  tn6 
required  fe«s. 

\a]  Prf  application  conference.  A 
proie<  t  sponsor  must  submit  a  request 
fur  a  pre-applicalion  conference  to  its 
\o^\  HUD  field  office.  In  all  cases, 
participation  in  such  a  conference  is 
required  as  a  condition  to  submission  of 
an  initial  apphcation  for  either  a 
conditional  or  firm  commitment  for 
insurance  of  an  equity  loan  on  a  project. 
An  apphcation  for  a  conditional 
commitment  must  be  submitted  by  the 
project  sponsor.  An  application  for  a 
firm  commitment  for  insurance  must  be 
submitted  by  both  the  project  sponsor 
and  an  approved  lender.  Applications 
shall  be  submitted  to  the  local  HUD 
field  office  on  HUD-approved  forms.  No 
apphcation  will  be  considered  unless 
accompanied  by  all  exhibits  required  by 
the  form  and  program  handbooks. 

(b)  Application  and  commitment 
fees— (I)  Application  for  conditional 
commitment.  An  application  fee  of  $3 
per  thousand  dollars  of  the  amount  of 
the  loan  applied  for  shall  accompany 
the  apphcation  for  e  conditional 
commitment. 

(2)  Application  for  firm  commitment. 
An  application  for  a  firm  commitment 
shall  be  accompanied  by  the  payment  of 
an  application  fee  in  an  amount  which, 
when  added  to  any  prior  fee  received  in 
connection  with  a  conditional 
commitment  application,  will  aggregate 
$5  per  thousand  dollars  in  the  loan 
applied  for. 

PART  244— MORTGAGE  INSURANCE 
FOR  GROUP  PRACTICE  FAClLiTIES 
[TITLE  Xi] 

42.  The  authority  citation  for  24  CFR 
part  244  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C.  1715b,  1749aaa-5;  42 

U.S.C.  3535(d). 

43.  Section  244.10  would  be  revised 
to  read  as  follows: 

§244.10    P^Dcessirg  of  "ppl^csfions  tnd 
required  fees. 

(a)  Pre-application  conference.  A 
project  sponsor  must  submit  a  request 
for  a  pre-application  conference  to  its 
local  HUD  field  office,  hi  all  cases, 
participation  in  such  a  conference  is 
required  as  a  condition  to  submission  of 
an  initial  apphcation  for  either  a  site 
appraisal  and  market  analysis  (SAMA) 
letter  (for  new  construction),  a 
feasibility  letter  (for  substantial 
rehabilitation),  or  for  a  firm 
commitment.  After  the  pre-application 
conference,  the  project  sponsor  may 
elect  to  submit  an  application  for  a 
SAMA  or  a  feasibility  letter  (as 
appropriate),  or  for  a  firm  commitment 


for  insurance  depending  upon  the 
completeness  of  the  dravnngs, 
specifications  and  other  required 
exhibits.  An  application  for  a  SAMA  or 
feasibility  letter  must  be  submitted  by 
the  project  sponsor.  An  application  for 
a  finn  commitment  for  Inisurance  must 
be  submitted  by  both  the  project 
sponsor  and  an  approved  mortgagee. 
Applications  shall  be  submitted  to  the 
local  HUD  field  office  on  HUD-approved 
forms.  No  application  will  be 
considered  unless  accompanied  by  all 
exhibits  required  by  the  form  and 
prom^m  handbooks. 

(1)  Application  fee — SAMA  letter  An 
apphcation  fee  of  $1  per  thousand 
dollars  of  the  requested  mortgage  shall 
accompany  the  application  for  a  SAMA 
letter.  An  additional  fee  of  SI  per 
thousand  dollars  of  the  requested 
mortgage  amount  shall  be  charged  for 
the  review  of  plans  and  sp)ecifications 
and  preparation  of  cost  estimates. 

{2}  Application  fee— feasibility  letter. 
An  application  fee  of  $2  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  the 
application  Tfor  a  feasibility  letter. 

(3)  Application  fee— firm 
commitment.  An  application  for  firm 
commitment  shall  be  accompanied  by 
an  application-commitment  fee  which, 
when  added  to  any  prior  fees  received 
in  connection  with  applications  for  a 
SAMA  letter  or  a  feasibihty  letter  will 
aggregate  $5  per  thousand  dollars  of  the 
requested  mortgage  amount  to  be 
insured. 

(b)  Effect  of  SAMA  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAMA 
letter.  The  issuance  of  a  SAMA  letter 
indicates  completion  of  the  site 
appraisal  and  market  analysis  stage  to 
determine  initial  acceptabiUty  of  the  site 
and  recognition  of  a  specific  market 
need.  The  SAMA  letter  is  not  a 
commitment  to  insure  a  mortgage  for  the 
proposed  project  and  does  not  bind  the 
Commissioner  to  issue  a  firm 
commitment  to  insure.  The  SAMA  letter 
precedes  the  later  submission  of 
acceptable  plans  and  specifications  for 
the  proposed  project  and  is  Umited  to 
advising  the  applicant  as  to  the 
following  determinations  of  the 
Commissioner,  which  shall  not  be 
changed  to  the  detriment  of  an 
applicant,  if  the  apphcation  for  a  firm 
commitment  is  received  before 
expiration  of  the  SAMA  letter. 

(i)  The  land  value  fully  improved 
(with  off-site  improvements  installed). 

(ii)  The  acceptability  of  the  proposed 
project  site,  the  proposed  composition 
of  the  group  practice  and  the  market  for 
the  proposed  services.  Where  the 
application  is  not  acceptable  as 
submitted,  but  can  be  made  acceptable 
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by  a  change  in  composition  cr  type  of 
service,  the  SAMA  letter  may  establish 
acceptable  alternative  plans 
After  receiving  a  S.*uVL\  letter,  ihe 
sponsor  shall  subm.it  preliminary 
drawings,  specifications  and  cost 
estimates  in  a  timeframe  prescribed  by 
the  Commissioner  The  Commissioner 
will  review  and  comment  on  the 
drawings,  speafications  and  cost 
estimates  which  w.li  be  provided  to  the 
sponsor  for  use  m  prepanng  a  fii-m 
commitment  application  .*l  fwe  will  be 
charged  for  this  review  and  p.-pparation 
of  cost  estimates  as  prescribed  in 
§241  l(aj(l)  of  this  pa.-t 

(2)  Feasibility  letter  The  issuani;e  of 
a  feasibility  letter  indicates  approval  of 
the  preliminary  work  wnte-'up  and 
outline  sf>ecifi cations  and  compieUou  of 
technical  processing  involving  the 
estimated  rehabilitation  cost  of  trie 
project,  the  "&s  is"  value  of  the  site,  the 
detailed  estimates  of  operating  expenses 
and  taxes,  and  the  estimated  mortj^age 
amount.  The  issuance  of  a  fe.i.s;biuty 
letter  is  not  a  commitment  to  insure  a 
mortgage  for  the  proposed  profecl  and 
does  not  bind  the  Commi.ssior.er  t;)  issue 
a  firm  commitment  to  insure 
Determinations  found  in  a  feasiD.iity 
letter  are  not  to  be  bindmg  upon  the 
Department  and  may  be  changed  in 
whole  or  in  part  at  any  later  point  m 
time.  The  letter  may  even  be  unilaterally 
terminated  by  tb^e  Commissioner  if 
found  necessary 

(3)  Firw  corr,n:!tment  and  types  of 
^'.rm  commitment  The  issuance  of  a 
firm  commitment  evidences  the 
Commissioner's  approval  of  the 
application  for  insurance  and  sets  forth 
the  terms  and  conditions  upon  which 
the  mortgage  will  be  insured  The  firm 
commitment  may  provide  for  the 
insurance  of  advances  of  mof^a^e 
money  made  during  constrjcticr,  or 
may  provide  for  the  insurance  of  the 
m.orlgage  upon  completion  of  the 
improvements 

((;)  Term  of  S.\M'\  letter,  feasibility 
letter,  and  firm  com.m!tment—{\]  SAMA 
letter,  A  SAM.\  letter  shall  be  effective 
for  whatever  term  is  specified  in  the 
letter. 

(2)  Feasibility  letter.  A  feasibility 
letter  shall  bo  effective  far  whatever 
term  is  specified  m  the  letter. 

(3)  Firm,  commitment,  (i)  Insurance  of 
advances  A  firm  commitment  to  insure 
advances  shall  be  effe«nive  for  a  period 
of  not  more  than  60  days  from  the  date 
of  issuance 

(ii)  Insurance  upon  completion:  A 
firm  commitment  to  insure  upon 
comipietion  shall  be  effective  for  a 
designated  term  within  which  the 
mortgagor  is  required  to  begin 


construction  and,  if  construction  is 
begun  as  required,  the  commitment 
shall  be  effective  for  such  additional 
penod  as  the  Commissioner  estimates  is 
necessary  for  the  completion  of 
construction  and  for  obtaining 
sustaining  occupancv 

(iii)  The  term  of  either  a  S.\MA  letter. 
or  feasibility  letter,  or  firm  commitment 
may  be  extended  in  surli  manner  as  the 
Commissioner  may  prescribe 

(d)  Rejection  of  an  application  A 
significant  deviation  in  an  application 
from  the  terms  or  findings  amved  at  m 
an  earlier  stage,  as  evidenced  by  the 
SMA  letter  or  feasibility  letter,  shall  be 
grounds  for  rejection  of  an  application 
for  firm  commitment.  The  fees  paid  to 
such  date  shall  be  considered  as  having 
been  earned  notwithstanding  such 
rejection. 

(e)  Inspection  fee.  The  firm 
commitment  may  provide  for  the 
payment  of  an  inspection  fee  in  an 
amount  not  to  exceed  $5  per  thousand 
dollars  of  the  commitment.  If  an 
inspection  fee  is  required,  it  shall  be 
paid  for  as  follows: 

(1)  If  the  case  involves  insurance  of 
advances,  it  shall  be  paid  at  the  tim.e  of 
initial  endorsement. 

(2)  If  the  case  involves  insurance 
upon  completion,  it  shall  be  paid  before 
the  date  construction  is  begun. 

(f)  Fees  on  increases.^1)  Increase  in 
firm  commitment  before  endorsement 
An  application,  filed  before  initial 
endorsement  (or  before  endorsement  in 
a  case  involving  insurance  upon 
completion),  for  an  increase  in  the 
amount  of  an  outstanding  firm 
commitment  shall  be  accompanied  by  a 
combined  additional  application  and 
commitment  fee.  This  combined 
additional  fee  shall  be  in  an  amount 
which  will  aggregate  $5  per  thousand 
dollars  of  the  amount  of  the  requested 
increase.  If  an  inspection  fee  was 
required  in  the  original  commitment,  an 
additional  inspection  fee  shall  be  paid 
in  an  amount  computed  at  the  same 
dollar  rate  per  thousand  dollars  of  the 
amount  of  increase  in  commitment  as 
was  used  for  the  inspection  fee  required 
in  the  original  commitment.  When 
insurance  of  advances  is  involved,  the 
additional  inspection  fee  shall  be  paid 
at  the  time  of  initial  endorsement  When 
insurance  upon  completion  is  involved. 
the  additional  infection  fee  shall  be 
paid  before  the  date  construction  is 
begun  or  if  construction  has  begun,  it 
shall  be  paid  with  the  application  for 
increase. 

(2)  Increase  in  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 


amendment  or  by  substitution  of  a  new 
mortgage,  a  combined  additional 
application  and  commitment  fee  shall 
accompany  the  application  This 
combined  additional  fee  shall  be  ui  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested,  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
an  amount  not  to  exceed  the  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

(3)  Loan  to  cover  operating  losses.  In 
connection  with  a  loan  to  cover 
operating  losses,  a  combined 
application  and  commitment  fee  of  $5 
per  thousand  dollars  of  the  amount  of 
the  loan  applied  for  shall  be  submitted 
with  the  application  for  a  firm 
commitment.  No  inspection  fee  shall  be 
required. 

Ig)  Heapenmg  cf  expired 
commitments  An  expired  commitment 
may  be  reopened  if  a  request  for 
recp€ning  is  received  by  the 
Commissioner  within  90  days  of  the 
expiration  of  the  comm.itment.  The 
reopening  request  shall  be  accom.panied 
bv  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
com.miunent.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  90-day  period,  a 
new  application,  accompanied  by  the 
required  application  and  commitment 
fee.  must  be  submitted. 

(h)  Transfer  fee.  Upon  application  for 
approval  of  a  transfer  of  physical  assets 
or  the  substitution  of  mortgagors,  a 
transfer  fee  of  50  cents  per  thousand 
dollars  shall  be  paid  on  the  original  face 
amount  of  the  mortgage  in  all  cases, 
except  that  a  transfer  fee  shall  not  be 
paid  where  both  part.ie?  tn  the  transfer 
transaction  are  nonprofit  organizations. 

(i)  Refund  of  fees.  If  the  amount  of  the 
commitment  issued  or  increase  in 
mortgage  granted  is  less  than  the 
amount  applied  for,  the  Commissioner 
shall  refund  the  excess  amount  of  the 
application  and  commitment  fees 
submitted  by  the  applicant.  If  an 
application  is  rejected  before  it  is 
assigned  for  processing,  or  in  such  other 
instances  as  the  Commissioner  may 
determ.ine.  the  entire  application  and 
comm.itment  fee  or  any  portion  thereof 
may  be  returned  to  the  applicant. 
Commitment,  inspeclicn  and  reopening 
fees  may  be  refunded,  in  whole  or  in 
part,  if  it  is  determined  by  the 
Commissioner  that  there  is  a  lack  of 
need  for  the  housing  or  that  the 
(,onstruction  or  financing  of  the  project 
has  been  prevented  because  of 
condemnation  proceedings  or  other 
legal  action  taken  by  a  governmental 
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body  or  public  agency,  or  in  such  other 
instances  as  the  Commissioner  may 
determine.  A  transfer  fee  may  be 
refunded  only  in  such  instances  as  the 
Commissioner  may  determine. 

(j)  Fees  not  required.  The  payment  of 
an  application,  commitment,  inspection. 


ur  reopeiiiiig  ftH*  shall  not  be  required  in 
connection  with  the  insurance  of  a 
mortgage  involving  the  sale  by  the 
Secretary  of  any  property  acquired 
under  any  section  or  title  of  the  Act. 


Dp»»f'    TijriB  ?7    1QQ3. 

Assistant  Secretary  for  Housing — FederaJ 

Housing  Commissioner. 

(FR  Doc.  93-15542  Filed  &-30-93;  8:45  wnl 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdminJttration  for  Children  and 
Famili«« 

[Program  Announc«fT>«nl  No,  OCS  93-08] 

Fiscal  Year  1993  Family  VIoience 
Praveption  and  Services  DIacrS'lonar/ 
Funds  Program;  Availability  of  Fjnda 
and  Request  for  Applications 

agency:  Office  of  Communuy  Services. 
Administration  for  Children  and 
Fam 'lies  (ACF).  Department  of  Health 
ar.d  Human  Services. 
AcnoN;  Announcement  of  the 
availability  of  fund"?  and  request  for 
appli'-atnns  under  the  Office  of 
C.jmrvjnity  Services  Family  Violence 
Prevention  and  Services  Program. 

SUMMARY;  The  OfHce  of  Community 
Services  ;CCS)  announces  its  Family 
Violence  Prevention  and  Services 
discretionary  funds  program  for  fiscal 
ymr  iFY]  1993.  Funding  for  grants 
under  this  announcement  is  authorized 
by  the  "Child  Abuse,  Domestic 
Violence.  Adop»ion,  and  Family 
Services  Act  of  1992,'  P'jblic  Law  102- 
295,  guveming  discretionary  programs 
for  family  violence  prevention  and 
services.  This  announcement  contains 
all  forms  and  instmctions  for  submitting 
an  appliration. 

DATES:  The  closing  date  for  submission 
of  appliC-a'ions  is  August  16, 1993. 
AOOftESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Fam.  lies.  Division  of  Discretionary 
Grants,  (OCS-93-08)  370  LTnfant 
Promenade,  S  W  ,  6ih  Floor, 
Washington,  D  C.  2044  7 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Riley  Administration  for 
Children  and  Families.  Office  of 
CommaT.ity  Services.  Division  of  State 

Assistance,  370  L'Ei.fant  Promenade. 
SW  .  WashiriRton.  DC  2044"  Telephone 
{202} 401-9233. 

SUPPLEMENTARY  INFQOMATKDN:  The  Office 

of  Community  Services.  Administration 
for  Children  and  Fa.milies,  'ir.nounces 
the  applications  are  being  a^rep^ed  for 
funding  for  FY  19^3  projects  on  Public 
Lnformation/Com.munity  Awareness  for 
the  Prevention  of  Domestic  Vioience; 
projects  for  Improved  Access  and  Legal 
Representation  for  Vidims  of  Domestic 
Violence;  and  for  a  National  Resource 
Center  for  Family  Violence  Prevention 
and  Services,  and  Special  Issue 
Resource  Centers  for  Training, 
Information  and  Technical  Assistance. 

This  program  announcement  consists 
of  four  parts.  Part  I  provides  information 


on  the  family  violence  program  and  the 
statutory  funding  authority  applicable  to 
this  announcement. 

Part  n  describes  the  three  priority 
areas  luider  which  applications  for  FY 
1993  violence  funding  are  being 
requested. 

Part  III  describes  the  review  process. 

Part  rV  provides  information  and 
instructions  for  the  development  and 
submission  of  applications. 

The  forms  to  be  used  for  submitting 
an  application  follow  Part  IV.  Please 
copy  and  use  these  fonns  in  submitting 
an  application  under  this 
announcement.  No  additional 
application  materials  are  available  or 
needed  to  submit  an  application. 

Applicants  should  note  that  grants 
and  cooperative  agreements  to  be 
awarded  under  this  program 
announcement  are  subject  to  the 
availability  of  funds. 

Pert  I.  Introduction 

Title  ni  of  the  Child  Abuse 
Amendments  of  1984.  (Pub.  L.  98-457. 
42  U.S.Q  10401,  Bt  seq.)  is  entitled  the 
Family  Violence  Prevention  and 
Services  Act  (Act).  It  was  first 
implemented  in  FY  1986  and 
reauthorized  and  am.«noetl  for  fiscal 
years  1993  through  1995  by  Congress  en 
May  28.  1992  by  Public  Law  102-295. 
Funds  under  this  Act  are  awarded  to 
States  and  Indian  Tribes  to  assist  in 
supporting  programs  and  projects  to 
prevent  incidents  of  family  violence  and 
to  provide  immediate  shelter  and 
related  assistance  for  victims  of  family 
violence  and  their  dependents. 

Family  violence  prevention  funds 
have  served  to  supplement  many 
already  estabUshed  community-based 
family  violence  prevention  and  ser\ice 
activities.  These  funds  also  have 
allowed  States  and  Tribes  to  expand 
current  service  programs  and  establish 
additional  new  centers  in  rural  and 
underser\'ed  areas,  on  Native  American 
Reservations,  and  in  Alaskan  Native 
Villages  and  Regional  Corporation  arwas 
In  most  areas,  there  is  private  sector  as 
well  as  State  and  local  funding  for  these 
emergency  shelters. 

The  Department,  through  the  Family 
Violence  Prevention  and  Services  Act. 
has  provided  technical  assistance  grant ; 
to  several  State  Coalitions  Against 
Domestic  Violence,  and  to  several 
nonprofit  organizations  to  assist  she!t«3r 
operators  and  service  providers  to 
improve  their  service  delivery,  and  also 
to  support  better  planning,  coordination 
and  information  exchange. 

In  addition  to  the  grants  that  were 
initially  made  available  in  FY'  1986,  the 
Department  also  has  supported  the 
operation  of  the  Clearinghouse  on 


Family  Violence  Lnfnrmation;  resear  li 
activities  \^'lth  the  Department  of 
Justice;  regionally  based  training  and 
tothnical  assistance  for  State  and  Icc&l 
law  enforcement  personnel  through  the 
Department  of  Justice,  and  grants  for 
terhnir^l  assistance  and  'raining  for 
Sta'e  and  local  puLiic  and  private 
nonprofit  agencies  administenci  the 
familv  violonre  program. 

During  FY  1991  and  FY  I'-J  i2,  the 
Department  made  grant  awards  that 
enhanced  public  information  and 
community  awareness  strategies  and 
activities.  These  awards  also  starved  as 
moddls  for  the  prevention  of  ffimily 
violence  and  provided  informiation  on 
resources,  facilities,  and  alternatives  to 
family  violence  victims  and  their 
dependents,  community  orgarizations, 
local  school  districts,  and  individuals 
seeking  a.-sistance 

Part  II,  Fiscal  Year  1993  Family 
Violence  Projecf.s 

1 .  Priority  Area  Number  FV  01-93 

Public  In formation/Comi.Ti unity 
Awareness  Campaign  Projects  for  the 
Prevention  of  Family  Violence, 

Purpose  To  assist  in  tne  development 
of  public  information  and  community 
awareness  campaign  projects  and 
activities  that  will  serve  as  information 
models  for  the  prevention  of  family 
Violence.  These  projects  should  provide 
information  on  resources,  facilities,  and 
service  alternatives  available  to  famiiv 
violence  vidim.s  and  their  dependents. 
community  organizations,  loc-al  school 
districts,  and  other  individuals  seeking 
assistance. 

Eligible  Applicants:  State  agencies, 
ieriitorios.  and  Native  A.menc^n  Tribes 
and  Tribal  Organizations  who  are,  or 
have  been,  recipients  and  Family 
Violence  Prevention  and  Services  ,\ct 
grants;  State  and  local  private  non-profit 
agencies  experienced  in  the  field  of 
family  violence  prevention;  and  public 
and  private  non-profit  educational 
institutions,  community  organizations 
and  community-based  coalitions,  and 
other  entities  that  have  designed  and 
implemented  fam.ily  violence 
prevention  information  activities  or 
community  awareness  strategies. 

Background:  Based  on  the 
encouraging  respon.se  to  the 
announcement  for  public  information 
and  community  awareness  grants  for 
family  violence  prevention  in  FY  1992, 
ACF  plans  to  again  make  these  grants 
available  in  FY  1993.  Current  surveys 
and  research  studies  have  Lndicated  that 
ail  too  often  within  families  the 
response  to  stressful  situations  tends  to 
be  physically  or  emotionally  violent. 
There  are  data  which  substantiate  the 


Federal  Register  /  Vol.  58.  No.  125,  Thursday,  July  1.  1993  /  NoUces 


357n 


inference  that  the  violent  response  to 
conflicts  or  stressful  situations  may  be 
a  "learned"  response,  an  adaptive  and 
modeled  behavior  used  to  control  or 
extricate  a  person  from  a  particularly 
stressful  situation. 

It  also  has  been  shown,  particularly  in 
anecdotal  reports,  that  there  are  victims 
of  family  violence  still  unaware  of 
sources  of  assistance  that  may  be 
available  in  their  communities  Victims 
and  batterers  alike  have  Indicated  that 
they  remained  in  their  situations  or  felt 
powerless  to  change  because  they  were 
uninformed  of  their  options  or  of  the 
community  resources  that  may  have 
assisted  them.  We  also  may  assume  that 
the  so-called  "new  minorities"  (e.g., 
Southeast  Asians,  Central  Americans) 
may  have  both  language  and  cultural 
barriers  to  surmount  in  sorting  out  the 
matrix  of  services,  laws,  and  community 
mores  in  dealing  with  family  violence 
Moreover,  the  African  American  and 
Hispanic  communities  often  have 
complained  that,  in  general,  they  do  not 
receive  the  most  current  or  accurate 
information  on  available  services  or 
facilities. 

The  goal  of  this  priority  area  is  to  add 
credible  and  persuasive  information  to 
the  arsenal  oi  weapons  necessary  to 
break  the  so-called  "cycle  of  famJly 
violence."  By  assuring  that  individuals, 
particularly  within  minority 
communities,  are  aware  of  available 
resoiiTces  and  alternative  responses  for 
the  prevention  of  violence,  we  also  may 
demonstrate  a  model  that  provides  for  a 
more  informed  individual  and  a 
prevention  strategy  responsive  to 
aggressive  and  stressful  situations. 

The  focus  of  this  priority  area  requires 
the  development  of  an  innovative  public 
information  campaign  model  that  may 
be  used  by  pubhc  and  private  agencies, 
schools,  churches,  boys  and  girls  clubs, 
community  organizations,  and 
individuals.  By  simply  increasing  the 
amount  of  information  on  services  and 
other  alternatives  for  the  prevention  of 
family  violence,  we  provide  the  victims, 
their  dependents,  and  perpetrators,  with 
options  for  then  particular  situations. 

Accurate  information  is  critical  to  any 
community  awareness  strategy  and 
activity.  How  information  is 
communicated  must  be  modified  where 
communication  barr.ers  may  exi,st 
because  of  perceived  or  real  language 
differences  and  cultural  insensitivities 

Miniwum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  the  priority  area,  the  appl  "..int 

should: 

•  Present  a  plan  for  the  prevention  of 
family  violence  that  clearly  rerie<:ts  how 
the  applicant  would  coordinate  with 
public  agencies  and  with  other 


community  organizations  and 
institutions  active  in  the  fie!d  of  family 
violence  prevention. 

•  Describe,  as  an  element  of  the  plan, 
a  proposed  model  approach  to  the 
development  of  a  public  information 
campaign  and  identify  the  specific 
audiences,  communities,  and  groups 
that  will  be  educate^.!  in  the  prevwr.tio.-. 
of  family  violence. 

•  Include,  as  critical  elements  m  the 
plan: 

•  The  development  and  use  of  non- 
traditional  sources  as  information 
providers  (applicants  should  present 
specific  plans  for  the  use  of  lex  al 
organizations,  businesses  and 
individuals  in  the  distribution  of 
information  and  matenals). 

•  The  identification  of  the  media  to 
be  used  in  the  campaign  and  the 
geographic  distribution  of  the  campaign; 

•  How  the  applicant  would  be 
responsive  to  and  demonstrate  its 
sensitivity  to  minority  communities  and 
their  cultural  perspectives. 

•  A  set  of  ac^iievable  obie<t:ves  and  a 
description  of  the  population  groups, 
relevant  geographic  area,  and  the 
evaluation  components  to  be  u.<iHd  \n 
measure  progress  and  the  overall 
effectiveness  of  the  campaign,  and 

•  Provide  a  description  of  the  kind, 
volume,  distribution  and  timing  of  the 
proposed  inform.ation  with  assurances 
that  the  public  information  campaign 
activities  will  not  supplant  or  lower  the 
current  frequency  of  public  service 
announcements. 

Project  Dv ration:  The  length  of  the 
project  should  not  exceed  12  months. 

Federal  Share  of  the  Proiect.  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $35,000  for  the  1-year 
project  period  Applications  for  lesser 
amounts  also  will  be  considered  under 
this  priority  area. 

Matching  Pequirement:  Grantees  must 
provide  a!  least  25  percent  of  the  total 
cost  of  the  proiect  The  total  approved 
cost  of  the  proiect  is  the  sum  of  the  ACF 
share  and  tiie  non -Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  ccntnbutions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contribution.s  Therefore,  a  project 
requesting  $35,000  m  Federal  funds 
must  include  a  match  of  at  least  $8,750. 

Anticipated  Sumber  of  Projects  to  be 
Funded:  It  ks  anticipated  that  fourteen 
projects  will  be  funded  at  the  maximum 
level,  more  than  fourteen  projects  may 
be  funded  depending  on  the  number  of 
acceptable  applicatior.s  for  lesser 
amounts  which  are  received. 

CFDA:  93  671     Family  Violence 
Prevention  ar.d  .Ser^-ires-  Family 
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Prevention  and  Services  Act  funds. 

Background:  The  prevalence  of 
domestic  violence  is  a  documented  and 
pubUc  fact.  The  national  crime  index 
indicates  we  are  in  the  midst  of  a 
domestic  violence  epidemic,  cutting 
across  all  racial  and  socioeconomic 
groups.  Available  information  indicates 
that  the  majority  of  domestic  violence 
victims  are  women. 

According  to  the  Surgeon  General's 
report,  battering  is  the  single  largest 
cause  of  injury  to  women  in  the  United 
States.  Battering  is  a  systematic  pattern 
of  violent,  conlrolUng.  and  coercive 
behaviors  employed  by  an  abusive 
person  to  threaten,  frighten,  injure  and 
ultimately  control  the  thoughts,  beliefs, 
and  behaviors  of  the  victim  of  this 
violence. 

In  the  past,  the  Department  of  Health 
and  Human  Services  has  joined  with  the 
Department  of  Justice  in  support  of 
training  for  law  enforcement  officials  in 
the  means  of  combating  domestic 
violence  through  poUcy  development 
and  the  training  of  frontline  law 
enforcement  officers.  These  nation-wide 
training  projects  were  planned  and 
implemented  by  national  organizations, 
representative  of  law  enforcement 
agencies  and  organizations. 
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Be^inr.ins;  in  FY  1W3.  wr  s^ek  to 
initiate  pro.e' ts  tr-.a'  w.il  lOnlinuethe 
support  for  t:ain:r.g  in  the  law 
enfcrrBrr.^nl  (  .irr.niur.ity  ar.d  which  are 
apprcprinte  fcr  th.^  Dppart.Ttent's 
expan  Jed  irain»rii  and  technical 
assis'aiicy  acliVines  The  ultimate  goal 
of  ihis  activity  is  the  effe*  tive  legal 
rwpresentation  of  domestic  violence 
victims  in  our  efforts  to  achieve  that 
coal  wa  netjd  ^':  det'"minp  what  specific 
Ic^^al  training  ard  tM;hni«:3l  assistance 
approaches  can  be  most  effective. 

Mj"i>ium  Requirements  for  Project 
De^ii^r  In  order  to  compete  successfully 
m  this  pnority  area  the  applicant  should 
aevelop  a  pian  which: 

•  Ini  i a. ies.  as  a  critical  element,  a 
description  of  the  course  format  and 
curriculum  citing  the  various  methods 
and  techniques  r^iating  to  prosecuting 
cases  of  domestic  violence. 

•  Describes,  as  another  critical 
element,  the  topics  that  should  be 
di5cuss»d  in  ;h'i  roiirs«/training  and 
describes  h"w  ar.d  to  what  extent  victim 
edvocdcy  orvanizations  and  law 
enforcement  officials  will  be  involved  in 
the  development  of  the  curriculum  and 
impiementa'ion 

•  Descnbfs  the  proposed  efforts  and 
the  commitment  to  replication  of  the 
demonstration  program  on  a  State-wide 
ba.sis  and  the  extent  advocacy  groups 
and  law  enforcement  officials  will  assist 
m  Its  dissemination. 

•  Project  Duration:  The  length  of  the 
prcect  should  not  exceed  12  months. 

•  Federal  Share  of  the  Project:  The 
n^.axi.Tium  Federal  share  of  the  project  is 
not  to  exceed  $35,000  for  the  1-year 
project  period.  Applications  for  lesser 
a.Tiounts  also  will  be  considered  for  this 
project. 

•  Matching  Fequirement:  Grantees 
must  provide  at  least  25  percent  of  the 
total  cost  of  the  project.  The  total 
approved  cost  of  the  project  is  the  sum 
cf  the  .ACF  share  and  the  non-Federal 
shdre  The  non-Ffderal  share  may  be 
net  by  cash  or  in-kind  contributions, 
althodgli  applicants  are  encouraged  to 
mei  t  their  match  requirements  through 
cash  contributions.  Therefore,  a  project 
requesting  $35,000  in  Federal  funds 
must  include  a  match  of  at  least  $8,750. 

Anticipated  \umber  of  Pro/ects  to  be 
F'jrded  It  is  anticipated  that  six 
p!:.i-<ts  Will  be  ^J^ded  at  the  maximum 
level:  more  than  six  p.'-ojects  maybe 
fundfjd  depending  upon  the  number  of 
acceptable  applications  for  lesser 
amounts  which  are  received. 

CFDA  93  671     Family  Violence 
Pre-. ention  and  Ser/ices:  Family 
Valence  Prevention  and  Services  Act, 
as  amended. 
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3  Priority  Area  Number  FV-03-93 

National  Resource  Center  for  Family 
Violence  Prevention  and  Services,  and 
Special  Issue  Resource  Centers  for 
Information,  Training,  and  Technical 
Assistance 

Purpose.- The  purpose  of  the  Nationol 
Resource  Center  and  the  Special  is.sue 
Resource  Centers  is  to  provdde  r«sourre 
information,  training,  and  fecJinical 
assistance  to  Federal,  State,  and  Indian 
Tribal  agencies,  as  well  as  to  local 
domestic  violence  programs  and  to 
other  professionals  who  provide 
services  to  victims  of  domestic  violence. 

The  statute  requires  that  the 
Department  establish  and  maintain  a 
National  Resource  Center  for  Family 
Violence  Prevention  and  ServicA^s  (NRC) 
and  up  to  six  Special  Issue  Resource 
Centers  (SIRCs),  (see  section  308(a)(2)). 

On  a  nationwide  basis,  a  network 
composed  of  the  NRC  and  the  SIRCs 
will  offer  resource,  policy,  and  training 
assistance  to  Federal.  State,  and  lo<-al 
government  agencies,  to  domestic 
violence  service  providers,  and  to  other 
professional  and  interested  parties  on 
issues  prartaining  to  domestic  violence. 
The  NRC  will  maintain  a  central 
resource  Ubrary  in  order  to  coUert. 
prepare,  analyze,  and  disseminate 
information  and  statistics  relating  to  the 
incidence  and  prevention  of  fam.ily 
violence  and  the  provision  of  immediate 
shelter  and  related  assistance.  The 
SIRCs  shall  provide  a  specialization  on 
a  nationwide  basis,  in  at  lea.st  one  area 
of  domestic  violence  service, 
prevention,  or  law. 

Eligible  applicants:  Private  nonprofit 
organizations  that  focus  primarily  on 
domestic  violence.  Applicants  must 
have  documented  organizational 
experience  in  the  area  of  domestic 
violence  in  the  specific  subject  area  for 
which  it  is  applying.  The  applicant 
must  have  an  advisory  board  and  the 
applicant's  advisory  board 
representation  should  be  diverse 
geographically  as  well  as  culturally. 
Applicants  must  be  able  to  demonstrate 
strong  support  for  their  proposed  efforts 
from  domestic  violence  advocates  from 
across  the  country  and  the  region  for 
their  designation  as  a  national  or  special 
issue  resource  center. 

Background:  To  comply  with  the  NRC 
mandate,  the  Office  of  Community 
Services  seeks  to  support  a  nationwide 
effort  that  is  staffed  by  an  expert  multi- 
disciplinary  team  that  can  respond  to 
requests  for  resource,  policy,  and 
training  assistance  from  individuals, 
agencies  and  organizations  at  the 
Federal,  State  and  local  levels. 

Because  of  our  concerns  for 
administrative  efficiency,  ACF  has 


concluded  that  the  desired  effective 
r'jlationships  and  anticipated 
coordination  between  tiie  NRC  and  tho 
SIRCs  will  be  g'-^atly  enhanced  with  the 
e~tabli.shment  and  maintenance  of  three 
{3]  SIRCs.  A  review  of  section  308 
indicates  that  there  are  proposed  areas 
of  domestic  violence  service, 
pretention,  or  lew  that  cloaviy  overlap 
and  may  be  combined  wiih  no  loss  of 
emphfisis.  The  propn.sod  three  SIRCs 
wdll  provide  leade.'shin,  resource 
inform.ation  and  materials,  training, 
tBchnicei  essistence  and  profe(«ional 
rcnsiii'at-on  in  the  foiiowing  areas  of 
domestic  violence,  prevention,  qnd 
services: 

(1)  Special  Iss-je  Resource  Center  for 
Domasti;:  Viol. -nee  Civil  and  Criminal 
Justice 

(a)  Criminal  justiqe  Pjsponses  to 
domestic  violence,  including  court- 
mandalod  abusor  treatment. 

(b)  The  use  of  ihe  self-defense  plea  by 
d:->mestic  violence  victims. 

(c)  Improving  access  to  and  the 
quality  of  legal  representation  for 
victims  of  domtisiic  violence  in  civil 
litigation. 

(ii)  Special  Issue  Resource  Center  for 
Domestic  Violence:  Child  Protection 
and  Custody 

(ri)  I.Tiproving  the  response  of  Child 
Protective  Service  agencies  to  battered 
mothers  of  ab'.is*id  children. 

(b)  Child  custody  issues  in  domestic 
violence  cas«s. 

(iii)  Special  Issue  Resource  Center  for 
Domestic  Violence;  Health  Care  and 
Access 

Improving  interdisciplinary  health 
care  responses  and  access  to  health  care 
resources  I'or  vittims  of  dom.esi;c 
violence. 

Considered  together,  the  National 
Resource  C«jnter  and  the  Special  Issue 
Resource  Centers  will  constitute  a 
domestic  violence  prevention  network 
and  will  provide  assistance  to  Federal, 
Stale  and  local  agencies,  organizations 
and  individuals  involved  in  domestic 
violence  prevention,  identification, 
services,  and  treatment  in  ralatod  areas. 
To  that  end,  questions  related  to  the 
type  and  extent  of 'he  assistance  needed 
bv  the  field  must  be  addressod.  In 
addition,  questions  related  to  the  shared 
use  of  current  electronic  capabilities, 
how  the  assistance  and  support  for  the 
field  may  be  best  coinmuni:.;ated,  and 
questions  relative  to  the  state-of-the-art 
on  prevention,  ident;rii:^tion,  treatment, 
and  services  in  domestic  violence  must 
also  be  discussed. 

Adaiiionaiiy,  the  provision  of 
assistance  and  consultation  must  be 
conducted  in  a  manner  that  takes  into 
account  varying  circumstances,  e.g., 
conditions  in  tlie  field,  and  the  target 
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populations  to  \ye  arldressed  litis  level 
of  responsiveness  and  sensitivity 
Inquires  that  questions  of  flexibility, 
ciptions  for  serv.r.es  delivery,  cost,  and 
the  appropnateness  of  content  be 
addressed. 

It  IS  expet1«»d  that  on  8  nationwide 
basis  the  NRC  would  have  a  knowledg" 
building  and  dissemination  r-apacity 
and  exhibit  a  systematic  approach  to 
developing  issues  for  the  field  in  close 
cooperation  with  the  Spetiial  Issue 
Resource  Centers  To  that  end,  the  NR( 
would  assume  a  leadership  role  in  the 
compilation,  analysis,  and  syntheses  r  f 
rtts«an::h,  including  that  funded  by 
Federal,  State,  and  io<:al  agencies, 
foundations,  advocacy  organiziitiotis 
professional  asso<  lations  and 
universities,  convene  work  groii[>s  and 
conferences  ajid  publish  and 
disseminate  proceedings  on  the  state-of- 
the-art  in  selected  areas  of  research, 
demonstrations,  and  ir.terkfntion 
techniques,  identify  areas  where 
additional  information  and  res^arr.h  ss 
needed  to  complement  policy  and 
practice  and  suggest  next  steps  for 
additional  data  compilation,  i.nnovative 
demonstrations,  program 
administration,  and  service  program 
evaluations. 

The  Special  Issue  Resoui'ce  Centers 
would  have  the  ability  to  deliver  highly 
individualized  technical  assistance 
which  enables  a  user  to  solve  a  specific 
problem  In  additu-n  to  on-site 
assistance,  the  SIRC-s  would  identify, 
develop,  and  di,s.seminate  findings  and 
technical  assistance  patJtages  for 
replication  of  effective  services, 
prevention  and  training  programs;  and 
identify  new  areas  of  demonstratiun  a;.  J 
services  improvement  needed  to  address 
domestic  violence  issues  m  their 
respective  topical  areas 

The  Office  of  Commumiy  Services 
intends  to  support  a  National  Resource 
Center  for  Family  Violence  Prevention 
and  three  Spe(.ial  Issue  Resource 
Centers  through  Cooperative 
Agreements,  (A  Cooperative  Agreement 
is  Federal  financial  aid  in  which 
substantial  Federal  involvement  is 
anticipated.  The  respective 
responsibilities  cf  Federal  staff  end 
prow  t  staff  will  be  identified  and 
agreed  upon  prior  to  award.) 

Applicants  may  apply  to  provide 
National  Resource  Center  services,  or 
Special  Lssue  Resourc:e  Center  services 
and  may  submit  applications  for  more 
than  one  center  However,  in  the  event 
i.'iat  the  applicant  does  apply  for  more 
than  one  center,  a  separate  application 
for  each  center  would  be  required 
Applicants  must  clearly  indicate 
whether  fundirik'  is  b^'ing  sought  to 
support  the  Nntiuna!  Resource  Center  or 


the  S[>ecial  issue  Resourc;e  theaters 
When  applving  fur  the  Special  Issue 
Resoun:e  Centers,  the  appSir.an?  rri'.ist 
sjxM'.ify  ihe  topical  areaisj  bem^ 
addressed 

National  Resource  C*-;i>r  for  Domestic 

Violence  Prevention  and  Si-n-ir-p'; 

Spe<-;ific  areas  related  to  iiit-  eriorts  of 
the  National  Resoun  e  Ositer  atU 
include: 

(i)  Identifying  emerging  domestic 
Violence  is.'^ues  aiid  preparing 
I :' formation  and  policy  }:>apers 
addressing  s,i(,h  issues, 

i:  1  idiuilifyaig,  documenting  and 
deveiGpi.'ig  innovative  or  exemplary 
resourt  ws.  and  assisting  the  field  in 
adapting  such  resou.'-'.es  to  specific 
ne+^ds;  and  ' 

(ill)  Maintaming  a  central  resource 
library  to  collect,  prepare,  analyze,  and 
disseminate  information  and  statistics. 

Specific  areas  related  to  the  efforts  of 
the  Special  Issue  Resource  Centers  will 
include: 

(i)  Identifying,  documenting  and 
developing  innovative  training 
curricula,  materials  and  manuals  for 
specific  program  needs; 

(ii)  Providing  technical  assistance, 
training  and  consultation  to  improve 
program  administration,  service 
delivery,  and  to  promote  the  utilization 
of  resources  and  state-of-the-art 
techniques  related  to  domestic  violence, 
including  methods  and  techniques  for 
program  implementation  and 
evaluation;  and 

(iii)  Developing  a  network  of 
professionab  in  domestic  violence  and 
coordinating  the  input  and  experiences 
of  these  individuals  with  persons, 
programs  or  agencies  requesting 
assistance  or  information. 

Minimum  Requirements  for  Project 
Design 

In  order  to  successfully  compete 
under  this  announcement,  the  applicant 
should: 

For  the  National  Resource  Center 

Outline  a  plan  of  interaction  with 
CX^  for  implementation  under  a 
cooperative  agreement  including,  as 
appropriate,  activities  involving 
Headquarters  agency  staff. 

Describe  the  immediacy  of  the  need  to 
be  addressed  and  provide  information 
on  the  specific  services  the  NRC 
proposes  to  provide  to  the  Geld. 

Present  the  technical  approach  and 
the  specific  workplans  for  the  provision 
of  assistance  to  the  field  that  is 
nationwide  in  scope  and  that  include 
the  use  of  an  advisory  board;  a  plan  for 
continued  contact  with  the  field, 
including,  if  appropriate,  an  800 


telephone  number  and  direr!  mailings 
a  plan  for  the  eii"  *. .  >■  .s>-    f  i',**  mi  -., 
communication  capability   r    '  *:  ;   n 
for  the  development  and  us*_  ul  t 
network  of  experts  and  for  the  provision 
of  direct  training  and  consultation, 
including  fees  for  service,  if  necessary. 

Describe  the  efforts  that  would  be 
undertaken  to  coordinate  the  NRC 
activities  with  national  advocacy  gronps 
and  domestic  violence  organizations, 
other  national  resource  centers  and 
clearinghouses,  and  Federal  and  State 
government  agencies;  identify  the 
organizations  and  how  coordination 
with  them  will  enhance  that  NRC's 
activities  and  avoid  the  duplication  of 
efforts. 

Provide  a  plan  to  determine  the  need 
for  and  to  implement  special  projects 
relating  to  policy  issues,  training 
curricula,  service  delivery  models  or 
other  aspects  of  services  related  to 
services  for  or  the  prevention  of 
domestic  violence. 

Provide  a  plan  to  evaluate  the 
efficiency  and  effectiveness  of  proposed 
project  activities,  and  a  plan  for 
evaluating  and  reporting  on  the 
effectiveness  of  the  project  6  months 
after  the  effective  date  of  the  grant. 

Describe  the  proposed  NRC  staff  with 
appropriate  expertise  who  would 
provide  assistance. 

Describe  the  administrative  and 
organizational  structure,  the 
management  plan,  and  the  cost  structure 
within  which  the  project  would  operate; 
describe  the  administrative,  operational 
and  organizational  relationships  to  be 
established  with  the  SIRCs  that  will 
constitute  an  effective  national  network 
in  the  domestic  violence  areas.  Charts 
depicting  these  structures  and  the 
ensuing  relationships  must  be  included. 

Project  Period:  The  length  of  the 
project  for  the  National  Resource  Center 
must  not  exceed  36  months. 

Budget  Period  and  Federal  Share:  The 
maximum  Federal  share  for  the  National 
Resource  Center  is  not  to  exceed 
$840,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $1.84  million 
for  a  3-year  project  period  based  on  the 
availability  of  funds. 

Matching  Requirement:  Grantees  must 
provide  at  least  25  percent  of  the  total 
cost  of  the  project  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $1,840,000  in  Feideral  funds 
(based  on  an  award  of  $633,000,  per 
budget  period)  must  include  a  match  of 
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at  least  $460,000  '2S  percent  of  total 
project  cost). 

,\nticipated  Number  of  Pro;ects  to  be 
Funded:  It  is  ar.t.cipated  that  one 
project  will  be  tmded,  the  National 
Resource  Center  for  Family  Violence 
Prevention. 

For  the  Special  Issue  Resource  Centers 

Outline  a  plan  of  interaction  with 

OCS  for  irr.plomeii'ation  under  a 
rooperative  9^'>#*nient  uicluding,  as 
appropnate,  activities  involving 
Htiadquarters  as;ency  staff. 
Demonstrste  an  in-depth 
understanding  of  the  program/service 
aj">d  access/ response  issues  of  the 
particular  SIRC(s)  and  the  problems 
assoaated  with  them. 

Describe  the  immediacy  of  the  need  to 
b-i  addressed  and  provide  information 
on  the  specific  training  and  technical 
assistance  services  the  SIRC(s)  would 
provide  to  the  field. 

Present  the  technical  approach  and 
the  specific  worlcplans  for  the  provision 
of  training  and  technical  assistance  to 
the  field  that  is  nationwide  in  scope  and 
jtilizes  the  support  and  facilitating 
efforts  of  the  NRC.  describe  a  plan  for 
continuous  contact  with  the  field,  an 
800  telephone  nu.Tiber  and  direct 
mailings,  and  a  pian  for  the 
development  a."d  use  of  a  network  of 
experts  and  for  the  provision  of  direct 
training  and  consultation,  including  fees 
for  service,  if  necessarv'. 

Describe  the  efforts  that  would  be 
undertaken  to  coordinate  activities  with 
appropnate  resources  centers,  domestic 
violence  advocacy  orgariizations,  public 
agencies,  the  National  Resource  Center 
and  affiliated  Special  Issue  Resource 
Centers  in  the  network  to  enhance  the 
Center's  activities  and  to  avoid 
duplication. 

rrov:  je  a  plan  to  determine  the  need 
for  tind  to  inipiement  special  projects 
related  to  training  curricula,  service 
delivery-  models  or  other  aspects  of  the 
proposed  SIRC  topic. 

Provide  a  plan  to  evaluate  the 
efficiency  and  effectiveness  of  the 
proposed  prn)ect  activities  within  6 
months  of  the  effective  date  of  the  grant. 
Descr;be  the  proposed  SIRC  staffwith 
appropnate  expertise  who  would 
provide  assistance. 

Describe  the  administrative  and 
organizational  structure,  the 
management  pian.  and  the  cost  structure 
within  which  the  project  would  operate; 
describe  the  operational  and 
programmatiC  relationships  to  be 
formed  with  the  affiliated  SIRCs  and  the 
NRC. 

Charts  depicting  the  organizational 
structures  and  the  ensuring 
relationships  must  be  included. 


Project  Perio<i  The  length  of  the 
projects  for  the  Spe<:ial  I.ssue  Resource 
Centers  must  not  exceed  36  months. 

Budget  Period  and  Federal  Share:  Tne 
maximum  Federal  share  for  each  of  the 
three  Special  Issue  Resource  Centers  is 
not  to  exceed  $335,000  for  the  first  12- 
month  budget  period  or  a  maximum  of 
$735,000  for  a  3-year  project  period. 

Matching  Requirement:  Grantees  must 
provide  at  least  25  percent  of  the  total 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share  The 
non-Federal  share  maybe  met  by  ca.-^h  or 
in-kind  contributions,  although 
apphcants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore  a  pro]e<:t 
requesting  $735,000  in  Federal  founds 
(based  on  an  award  of  $245,000,  per 
budget  period),  must  include  a  match  of 
at  least  $183,750  (25  percent  of  total 
project  cost). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  three 
Special  Issue  Resource  Center  projects 
will  be  funded,  i.e.,  one  each  in  the 
areas  of  Civil  and  Criminal  Justice, 
Child  Protection  and  Custody,  and 
Health  Care  and  Access. 

CFDA:  93.671    Family  Violence 
Prevention  and  Services:  Family 
Violence  Prevention  and  Services  Act, 
as  amended. 

Part  ITT — The  Review  Process 

A.  tiigible  Apphcants 

Before  applications  are  reviewed. 
each  apphcation  will  be  screened  to 
determine  that  the  applicant 
organization  is  an  eligible  appHcant  as 
specified  under  the  selectea  priority 
area.  AppUcations  from  organizations 
which  do  not  meet  the  eligibility 
requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  appUcant  will  be 
so  informed. 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  which  are 
eligible  to  apply  under  that  priority 
area.  Since  eligibility  varies  among 
priority  areas  depending  on  statutory 
provisions,  it  is  critical  that  the 
"Eligible  Applicants"  section  under 
each  specific  priority  area  be  read 
carefully. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  under 
any  of  the  priority  areas.  Chi  all 
apphcations  developed  jointly  by  more 
than  one  agency  or  organization,  the 
applications  must  identify  only  one 
organization  as  the  lead  organization 
and  official  applicant.  The  other 
participating  agencies  and  organizations 


can  be  included  as  co-participants, 
subgrantees  or  subcontractors, 

For-profit  organizations  are  also 
eligible  to  participate  as  subgrantees  or 
.subcontractors  with  eligible  public  or 
private  non-profit  organizations  under 
all  of  the  prioritv  areas. 

Any  non-profit  agency  which  has  not 
previously  received  an  award  from  the 
US.  Department  of  Health  and  Human 
Services  must  submit  proof  of  non-profit 
status  with  its  grant  application.  The 
non-profit  agency  can  accomplish  this 
by  either  making  reference  to  its  listing 
in  the  Internal  Revenue  Service's  (IRS I 
most  recent  list  of  tax-exempt 
organizations  or  submitting  a  copv  of  its 
letter  from  the  IRS  under  IRS  Code 
Set:tion  501(c)(3).  ACF  cannot  fund  a 
non-profit  applicant  without  acceptable 
proof  of  its  non-profit  status. 

B  Review  Process  and  Funding 

Decisions 

Applications  tiiat  are  postmarked  by 
the  deadline  date  and  are  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively  Experts  in  the  field, 
generally  persons  from  outside  of  the 
Federal  government,  will  use  the 
appropriate  evaluation  criteria  iLsted 
later  in  this  part  to  review  and  score  the 
applications.  The  results  of  this  review 
a.^e  a  primary  factor  in  making  funding 
dec:isions. 

OCS  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  hinding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
government  or  the  applicant.  It  may  also 
solicit  comments  from  ACF  Regional 
Office  .staff,  other  Federal  agencies, 
interested  foundations,  national 
organizations,  specialists,  experts.  States 
and  the  general  public.  Thet.e 
comments,  along  with  those  of  the 
expert  reviewers,  will  be  considered  by 
OCS  m  making  funding  decisions. 

In  making  decisions  on  awards.  OCS 
may  give  preference  to  applications 
which  focus  on  or  feature:  minority 
populations:  a  substantially  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
ser.'ices:  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations  involved  in 
the  administration  or  delivery  of  humian 
services,  substantial  involvement  of 
volunteers:  substantial  involvement 
(either  financial  or  programmatic)  of  the 
private  sector;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  and/or 
substantial  involvement  in  the  proposed 
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protect  by  national  or  rommiinity 

I'^'undations. 

T'o  the  extent  possible,  efforts  wil!  h« 
made  to  ensure  that  f'u.ndmp  dHCisions 
rtfiect  an  equitable  distribution  of 
ossistance  amone;  Xha  States  and 
peo^raphical  regions  cf  the  cour.try. 
r  .rai  and  urban  art*as.  and  ethnic 
populations.  In  matcing  thestj  decisions. 
(X-.S  may  also  take  into  acxount  the 
need  to  avoid  -^^nneresRarv  duphcalion 
cf  effort 

l"  Evaluation  Criteria 

Using  the  appropriate  evaluation 
criteria  b«low  a  panel  of  at  least  thrt'e 
reviewers  (primarily  experts  from 

outside  the  Federal  govemiripn!;  v,,i,, 
review  each  application.  Ap[j!iuii;Ls 
should  ensure  that  they  address  each 
minimum  requirement  in  the  priority 
area  description  under  the  appropriate 
section  of  the  Procrani  Narrative 
Statement. 

Reviewers  wiil  detormuie  Vie 
strengths  and  weak,nesses  of  each 
proposal  in  tern:i.s  cf  the  appropriate 
evaluation  rjitena  listed  below,  provide 
comments  and  assign  numerical  stores. 
The  point  value  following  earn  criterion 
heading  indicates  the  maximum 
numencal  weight  that  each  section  may 
be  given  in  the  review  process. 

Review  Criteria  for  .Ml  Priority  Areas 

.Applications  under  all  pnority  areas 
will  be  evaluated  against  the  fcllowing 
criteria. 

1.  ObjecUvps  and  Seed  far  the  P-rtect 
(20 points!  S'ate  the  specific  obieclives 
and  needs  addressed  by  the  project  in 
terms  of  its  national  or  regio''ial 
significance,  its  tneuretical  importance, 
its  applicability  to  policy  ofid  practice. 
Provide  a  detailed  discussion  of  the 
"state-of-the-art  relative  to  the  problem 
or  area  addressed  by  the  proposal  and 
indicate  hew  the  proposed  effort  will 
impact  on  it.  State  the  goals  or  service 
objectives  of  the  proposal.  Provide 
supporting  docurneiilation  or  other 
te^imonies  from  concerned  interests 
other  than  the  applicant.  Summarize, 
evaluate  and  relate  relevant  data,  based 
on  planning  or  demonstration  studies  to 
the  proposed  project.  The  application 
must  identif)'  the  specific  topics  or 
program  areas  to  b*'  served  by  the 
proposed  project.  Maps  and  other 
graphic  aids  mav  be  aMached. 

2.  Results  or  Benefits  Expected  (20 
points].  The  extent  to  which  the 
application  identifies  the  results  and* 
benefits  to  be  derived,  the  extent  to 
which  they  are  consistent  with  the 
objec::tives  of  the  proposal,  the  extent  to 
which  the  application  indicates  the 
anticipated  rontnbutions  to  policy, 
practice,  and  theorv.  and  the  exvnt  to 


iisi.  to  the 


which  the  proposed  project  costs  ar*< 
rwasonabie  in  view  of  the  exjw  leci 
r"S',J's   Iiientifv    m  spxH^ifir  "Hrcis   the 
''vs'.,i,N  ri:,d  'benefits,  for  tarwet  gri.iups 
and  human  service  providers,  to  be 
derived  from  implementing  the 
proposed  protect  Desc^nbe  how  the 
expected  results  and  tv^nefi's  w      n-'ate 
to  previous  demonstration  efti.rts 
Describe  in  detail  evaluation  plans  and 
procedures  which  are  capable  of 
measuring  the  degree  t^^  which  the 
project  objectives  have  -x^in 
accomplished 

3,  .''/vprrwi.-h  ci5  fxi)nr,<:.'  TYt*'  »'.xtent  to 
which  thie  a;-i. Li.atior:  oijt.nie''  a  sound 
and  work'^b'e  plan  of  ariion  rit*r''aining 
to  the  sc-'^pe  o/the  pr:  f«*(1,  ana  fle'ail'^ 
how  the  profii 'sed  wurk  wcl  !"*■ 
accomplishec   reiates  h/k 
objectives  and  i,'ler.t-'';es  *he  k 
member  who  wi:i  \yc  trie  inao  i'---~-^-:, 
provides  a  chart  indicating  the  timetable 
for  completing  each  task,  the  lead 
person,  and  the  time  committed:  cites 
factors  which  might  accelerate  or 
decelerate  the  work,  giving  acceptable 
reasons  for  taking  this  approach  as 
opposed  to  others;  describes  and 
supports  any  untisual  features  of  the 
project,  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvements:  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved. 

The  extent  to  which,  when  applicable, 
the  application  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  vfork  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

4,  Level  of  Effort:  (25points).  Staffing 
pattern — ^Describe  the  staffing  pattern 
for  the  proposed  project,  clearly  linking 
responsibilities  to  project  tasks  and 
specifying  the  contributions  to  be  made 
by  key  staff. 

Competence  of  staff— Describe  the 
qualifications  of  the  project  team 
including  any  experiences  working  on 
similar  projects.  Also,  describe  the 
variety  of  skills  to  be  used,  relevant 
educational  background  and  the 
demonstrated  ability  to  produce  final 
results  that  are  comprehensible  and 
usable.  One  or  two  pertinent  paragraphs 
on  each  key  member  are  preferred  to 
vitae/resumes  However,  vita/resumes 
may  be  included  in  the  ten  pages 
allowed  for  attachments/appendices. 

Adequacy  of  resources— -^peciiy  the 
adequacy  of  the  available  facilities. 


resources  and  orvfinizafional  erperienr.e 
with  regard  tothie  i«s».«.  •.''  ^'<f  jirnHts**!-; 
project.  List  the  financial,  pr    >-     •    Rid 
other  sources  to  be  providec  i  v        (  r 
profit  and  nonprofit  organizations. 
Explain  bow  these  organizations  will 
participate  in  the  day  to  day  operations 
of  the  project. 

Budget — Relate  the  proposed  budget 
to  the  level  of  effort  required  •  -in 

project  objectives  and  provide  a  ^.ost/ 
benefit  analysis.  Demonstrate  that  the 
project's  costs  are  reasonable  in  view  of 
the  anticipated  results. 

CoHaborativt  efforts — Discuss  in 
detail  and  provide  documentation  for 
any  collaborative  or  coordinated  efforts 
with  other  agencies  or  organizations. 
Identify  these  agencies  or  organizations 
and  explain  how  their  participation  will 
enhance  the  project.  Letters  from  these 
agencies  and  organizations  discussing 
the  specifics  of  their  commitment  must 
be  included  in  the  application. 

Authorship — The  authors  of  the 
application  must  be  clearly  identified 
together  with  their  current  relationship 
to  the  applicant  organization  and  any 
future  project  role  they  may  have  if  the 
project  is  funded. 

Applicants  should  note  that  non- 
responsiveness  to  the  section 
"Minimum  Requirements  for  Profect 
Design"  will  result  In  a  low  hv  'ui-'ion 
score  by  the  panel  of  expert  rt^\  elvers. 
Applicants  must  clearly  identify  the 
sf)ecific  priority  area  under  which  they 
wish  to  have  their  applications 
considered,  and  tailor  their  applications 
accordingly.  Previous  experience  has 
shown  that  an  application  which  is 
broader  and  more  general  in  concept 
than  outlined  in  the  priority  area 
description  is  less  likely  to  score  as  well 
as  one  which  is  more  clearly  focused  on 
and  directly  responsive  to  the  concerns 
of  that  specific  priority  area. 

D.  Available  Funds 

CX3S  intends  to  award  new  grants  and 
cooperative  agreements  resulting  from 
this  announcement  during  the  fourth 
quarter  of  FY  1993.  The  size  of  the 
actual  awards  will  vary.  Each  pritwity 
area  description  includes  information 
on  the  maximum  Federal  share  of  the 
project  costs  and  the  anticipated 
number  of  projects  to  be  funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
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liie  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so 

For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
penod  is  dependent  upon  proof  of 
satisfactory  performance  and  the 
availability  of  funds  from  future 
appropriations. 

E  Grantee  Share  of  Project  Costs 

Federal  funds  will  be  provided  to 
cover  up  to  75%  of  the  total  allowable 
project  costs.  Therefore,  the  non-Federal 
share  must  amount  to  at  least  25%  of 
the  total  (Federal  plus  non-Federal) 
project  cost.  This  means  that,  for  every 
$3  in  Federal  funds  received,  up  to  the 
maximum  amount  allowable  under  each 
priority  area,  applicants  must  contribute 
at  least  $1. 

For  example,  the  cost  breakout  for  a 
project  costing  SlOO.OOO  to  implement 
would  be: 


rec)e,-ai  'e- 
3ues) 

Moo-Pederal 
s^^8 

Total  cost 

$75,000 
75% 

$25,000 
25% 

$100,000 
100% 

Pan  !\  — [n.stru(  tio.ns  lur  t.^f 
Development  and  SuiininiSion  of 
.Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
-Application  forms  are  provided  as  part 
of  this  publication  along  with  a 
!  !ie<ji.list  for  assembling  an  application 
package  Please  copy  and  use  these 
forms  in  submitting  an  application. 

Potential  applicants  should  read  this 
=n»rtion  carefully  in  conjunction  with 
ne  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  11. 

A  Bf-^'jir*  J  Sotification  of  the  State 
Singl"  P-^.mt  of  Contact 

This  program  is  covered  under 
Executive  Order  12372,  (E.O.) 
Inter^ovemmenfal  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Sen,  ices  Program  and  Activities."  Under 
the  E  O  .  States  may  design  their  own 
pro<:esses  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  except 
.■\Ubama.  Aiaska,  Idaho,  Kansas, 
Louisiana.  Mi.nn^sota,  Nebraska, 
Oklahoma  OT«gon,  Pennsyivania, 
Virginia  Washington.  American  Samoa 


and  Palau,  have  elected  to  participate  in 
the  E.Q.  process  and  have  established  a 
Single  Point  of  Contact  (SPOC). 
Applicants  from  these  fourteen 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOGs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  OCS  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  It  is  imperative  that 
the  applicant  submit  all  required 
materials,  if  any.  to  the  SPOC  and 
indicate  the  date  of  this  submitta!  (or 
the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
45  days  from  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
differentiate  clearly  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

when  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  (OCS-93-08)  370 
L'Enfant  Promenade,  SVV,  6lh  Floor. 
Washington.  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
at  the  end  of  this  announcement. 

B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  program 
announcement  is  found  at  the  beginning 
of  this  program  announcement  under 
DATES.  Applications  shall  be  considered 
as  meeting  the  announced  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants  (OCS-93-08)  370 
L'Enfant  Promenade,  SW.,  6th  Floor. 
Washington,  DC  20447,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  OCS  in  time  to  be 
considered  during  the  competitive 
review  process. 


UMI 


Applications  must  be  postmarked  no 
later  than  the  date  to  be  found  a!  thu 
beginning  of  the  Program 
Announcement  under  DATES  When 
mailing  proposal  packages,  applicar.'s 
are  st.-ongly  advised  to  obtain  a  legibly 
dated  receipt  from  a  comm8rc;al  earner 
(such  as  UPS,  Fednrnl  Express,  etc.)  or 
from  the  U.S  Postjl  Service  as  proof  of 
mailing  by  the  deadline  date.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  under  Deadlines 
are  considered  late  applications.  The 
ACF  shall  notify  each  late  applicant  that 
its  application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  The  ACF 
reserves  the  right  to  extend  the  deadline 
for  all  applicants  due  to  acts  of  (^d, 
such  as  floods.  hu.T. canes,  or 
earthquakes;  if  there  is  widespread 
disruption  of  the  mail;  or  if  OCS 
determines  a  deadline  extension  to  be  in 
the  best  interest  of  the  Government. 
However,  OCS  will  not  waive  or  extend 
the  deadline  for  any  appiicar.!  unless 
the  deadline  is  waived  or  extended  for 
all  applicants. 

C.  Instructions  for  Preparing  the 
Application  and  Completing 

Application  Fomis 

The  SF  424,  SF  424A,  SF  424.A.  Page 
2  and  certifications  have  been  reprinted 
for  your  cunvenienc^e  in  preparing  the 
application  You  should  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  in  the 
announremenl.  typing  your  information 
onto  the  copies.  Please  do  not  use  forms 
directly  from  the  Federal  Regi.«ter 
announcement,  as  they  are  printed  on 
both  sides  of  the  pa^e 

In  order  !o  assist  applicants  in 
correctly  completing  the  SF  424  and  SF 
424A.  instnjctions  for  these  fonns  have 
been  included  at  the  end  of  Part  IV  of 
this  announcement 

Where  specific  information  is  not 
required  under  this  program.  NA  (not 
applicable)  has  been  preprinted  on  the 
form. 

Phase  prepare  your  application  in 
accordance  with  the  following 
instructions. 

1   .SF  ■S24  Page  J,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included  Complete  only  the  items 
specitled. 

Top  of  Page.  Enter  the  single  priority 
area  number  -nder  which  the 
application  is  being  submitted.  An 


Federal  Rej^ister  /  Vol    58, 


125^ 


-.CltlV 


'i'i9' 


ilt.fS 


3f)74-'' 


application  should  b«  suhnutfcd  under 
o:;!y  one  priority  area 


hem  1   "Typt^  of  Si: 
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F'repnnted  on  the  form 

Itf-m  2.  "Date  Submitted    and 
"Applic^ent  Identifier" — Date 
application  is  submitted  to  AC.F  and 
applicant's  own  interna!  ;  ;intr('i 
number,  if  applicable 

lU-m  3  "Date  Received  By  State" — 
State  us«  only  fif  applicable! 

Item  4  "Date  Received  by  Federal 
Agency" — Leave  blank 

Itf^m  5     Applicant  Information." 
Legal  Name  — Enter  the  legal  name 
of  applicant  organuatidri   For 
applications  developed  jcmtly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  or^anizjition  which  will 
actually  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organiz:ational  unit  blank, 

"Address  '—F.nter  the  complete 
address  that  the  organization  actually 
uses  to  rcK;eive  mail,  since  this  is  the 
address  to  which  all  correspondenf  e 
will  be  sent  Do  not  include  both  street 
address  and  P  O  box  number  unless 
both  must  be  used  in  maiimg 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  hill  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known. 
liie  Central  Registry  System  suffix. 

Item  7.  "Type  of  Applicant"— Self- 
ncplanatory. 

hems.  "Type  of  Application" — 
F'reprintsd  on  the  form 

Item  9     Name  of  Federal  Agency" — 
!"repri!itod  on  the  form. 

/ip.m  10.  "Catalogof  Federal  Domestic 
Assistance  Number  and  Title" — Enter 
the  Catalog  of  Federal  Domestic 
.Assistance  ((TD.M  number  assigned  to 
ifie  program  under  which  assistance  is 
requested  and  its  title,  as  indicated  in 
the  relevant  priority  area  description. 

Item  U     Descriptive  Title  of 
Applicant's  Project" — Enter  the  project 
title.  The  title  is  generally  short  and  is 


descr.pfive  o;'  the  proiert,  not  the 
{.monty  area  title 

Item'  12  ".Areas  Affwted  by 
r'roie<1"'  — Enter  the  gnvemmental  unit 
where  significant  an(!  rnHniiingful 
impacl  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such  as 
State,  county,  or  city  If  ar  entire  unit 
IS  bffef.ded.  list  it  rathT  tf-nn  subunits. 

Item  13  "Proposed  Frcuwd" — Enter 
the  desired  start  date  for  me  project  and 
projecled  completion  date 

Item  14    'Clongressionai  District  of 
.^ppllCJ^nt  Prc)e(-t'  — Fnter  the  number 
if  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  nan]b)er  ;;.'!  itie  'Ixtngressional 
distnct{s)  where  tre  project  will  be 
located  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  "00." 

Item  15.  "Estimated  Funding 
Levels" — In  completing  15a  through  15f, 
the  dollar  amounts  entered  should 
reflect,  for  a  17  month  or  less  project 
period,  the  total  amount  requested.  If 
the  proposed  project  period  exceeds  17 
months,  enter  only  those  dollar  amounts 
needed  for  the  first  12  months  of  the 
proposed  project. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Item  15b-e  Enter  the  amount(s)  of 
funds  from  n  on -Federal  sources  that 
will  be  rontntiated  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  III.  Sections  E 
and  F.  and  the  specific  priority  area 
description. 

Item  15f.  Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  amount  from  the 
total  project  amount  entered  under  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Hem  15q.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes." — Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  at  the 
end  of  Part  IV,  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
request  that  the  Federal  agency  delay 


any  proposed  funding  until  September 
30.  1993. 

Jtr'v  16b  "Is  Application  Subject  to 
Ktvipw  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17.  "Is  the  Applicant  DeUnquent 
on  any  Federal  Debt?" — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  J  fl  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number" — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 
Item  18e.  "Date  Signed" — Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A,  B,  C,  E  and  F  are  to  be  completed 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  17  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
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income,  in  column  (f)  Enter  the  total  of 

(e)  and  (H  m  column  (g). 

Section  3 — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
v-eil  as  non-Feoaral  funding  for  the 
proposed  prriiec:,  t  overs  (1)  the  total 
proiact  pen od  of  1 7  months  or  less  or 
l2]  the  first  year  budg^f  period  if  the 
prr/posed  pr:}i«>(:t  p«nod  exceeds  17 
months  It  should  rslata  to  item  15g, 
total  funding,  on  the  SF  424.  Under 
rolumn  (5),  enter  tJie  total  requirements 
for  rands  (FeHf»-ii  sni  non-Federal)  by 
ofiiort  class  cflteyory 

A  separa*'^  budget  justification  should 
hti  included  to  explain  billy  and  justify 
major  items,  as  liidicated  b«iow.  The 
tvptjs  of  information  to  be  included  in 
'ne  lustjfication  are  indicated  under 
each  category  For  multiple  vear 
protects,  it  IS  desirable  to  provide  this 
information  for  each  year  of  tne  project. 
The  budget  justification  should 
immediately  foiiow  tiie  8€M":ond  page  of 
the  SF424A. 

Personnel — ur,e  6a  Enter  tne  ;o!ai 
costs  of  salaries  and  wages  of  app.i'..an\J 
grantee  staff  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,    Other  " 

Justification.  Identif)'  the  project 
director,  if  knowm  Specifv  by  title  or 
name  the  percentage  of  time  allocated  to 
the  project,  the  individual  annual 
salaries,  and  the  cost  to  the  project  (both 
Federal  and  non-FederaJ)  of  the 
organization  s  staff  who  will  b*"  working 
on  the  projeci. 

Fringe  Benefits — Lne  6h  tjitar  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate 

Justification  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fnnge  benefit  costs,  such  as  health 
insurance,  FICA.  retinament  insurance, 
etc 

Travel — 6c  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Dc  not  enter  costs 
for  consultant  s  travel  or  Ick^iI 
transportation,  which  should  b*» 
included  on  Line  6h,  "Other.' 

Justification:  Include  the  name(s)  of 
travelerfs),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment— Une  Sd.  Enter  the  total 
costs  of  ail  equiprnfif!  to  be  acquired  by 
the  projecl.  For  State  and  local 
govemm.ents.  including  Federally 
recognized  Indian  Tnbes.  "equipment" 
is  non-expendRbie  tangible  persona! 
property  having  a  useful  life  of  more 
than  two  years  and  an  acquisition  cost 
of  S5.0OO  or  more  per  unit.  For  all  other 
applicants,  the  threshold  for  equipment 
IS  S500  or  more  per  unit.  The  higher 


threshold  for  State  and  local 
governments  became  eff'sctive  October 
1, 1988,  through  the  implementation  of 
45  CFR  part  92,  "Unifcrm 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  Stete 
and  Local  Governments. " 

Justification:  Equipment  to  be 
purchased  wth  Federal  funds  must  be 
justiBed.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organizaUon  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  tha 
project.  The  justification  also  must 
contain  plans  for  future  use  cr  dirposal 
of  the  eauipment  af\er  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — une  6f.  Enter  the  total 
costs  of  all  contracts,  including 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc  J  and  contracts 
with  secondary  recipient  organizations. 
Also  include  any  contracts  with 
organizations  for  the  provision  of 
technical  assistance  Do  not  include 
payments  to  individuals  on  this  line. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  ihe 
contracts,  and  the  estimated  dollar 
amounts  of  the  a\«'ards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  'o  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicanty  gran  tee  m.ust 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Une  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Une  6b.  Enter  the  total  of  all 
other  costs.  Where  appHcable.  such 
costs  may  include,  but  are  not  Limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  lo<:al 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 


identified  as  "miscellanecus"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direri  Charger — Line  8i.  Enter 
the  total  of  Lines  6a  through  6h, 

Indirect  Charges — Une  6/  E;:;Fr  the 
estimated  amount  of  indirect  charges 
f'"osts).  If  no  inaire',:t  cos's  are 
requested,  enter  "none."  Generally,  this 
line  should  be  u.sed  when  the  applicant 
(except  local  governments)  has  a  cur-ent 
ind,r«ct  cost  rate  agreement  app.rcved 
by  the  Department  of  Health  and  liuman 
Services  or  another  Federal  agency. 

Lo<:sl  and  State  government  should 
enter  the  amount  of  indirect  exists 
determinea  in  accordance  with  HHS 
requirements  When  an  ;nd;re;:t  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  dired 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual]  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
ent!7  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant  s  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  fb")  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal]  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  end  alterations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  a.s  part  of  its  m.atching  cost 
contribution. 

fustificaUon:  Enclcie  a  copy  of  the 
indirec:t  cost  rate  agreement.  Applicants 
subject  to  tlie  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  spe<:ify  this. 

Total— Une  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Une  7.  Enter  the 
estimated  amount  of  income,  if  any. 
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expected  to  be  generated  from  this 
project  Do  not  add  or  subtract  this 
amount  from  the  total  projert  amount 

Jiatificatior.  r)escT;i>e  the  nature, 
source,  and  an!i!,ipated  use  of  program 
income  in  the  F re  gram  Narr&tr.e 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resourcos  that  will  be 
applied  to  the  grant  Enter  this 
info-TTiaiion  on  line  12  entitled  "Totals." 
!n-k',nd  cont;-,h  iiion,';  are  defined  in  title 
4  5  of  the  Code  of  Federal  Regulations, 
Part  ^4.51,  as  "property  or  services 
which  beniifit  a  grant-supported  project 
or  program  and  which  are  contributed 
by  non-Federal  th.rd  parties  without 
i.harge  to  the  grantee,  the  subgrantee,  or 
a  cost-type  contractor  under  the  grant  or 
subgrant." 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Seeded  For  Balance  of  the 
Pnj^ct  This  section  should  only  be 
romploted  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  :nrjre  than  one  budget  pehod.  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  penoti  will  be  necessary,  enter 
the  Federal  funds  needed  for  months  25 
through  36  under  "(r)  Second." 
Columns  (d)  and  (e)  are  not  applicable 
in  most  instances,  since  ACF  funding  is 
almost  always  limited  to  a  three-year 
maximum  project  period.  They  should 
remain  blank 

Section  F — Cther  Budget  Information. 

Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
tvpe  of  indirefrt  rate  {provisional, 
predetermined,  final  or  Bxed)  that  will 
t>e  in  effe<~t  du'^ing  the  funding  period, 
the  estimateti  s.mount  of  the  base  to 
which  the  rate  is  appUed,  and  the  total 
indirect  expense. 

Remarks — Line  23  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3   Project  Summary  Description 

Clearly  mark  this  <;eparate  page  with 
the  applicant  name  as  shown  m  item  3 
of  the  SF  424,  and  the  title  &[  the  proitct 
as  shown  in  item  )  1  of  the  SF  424.  The 
summary  description  should  not  exceed 
300  words.  These  300  words  become 
part  of  *he  computer  database  on  each 
pro)ect. 


C&T^  should  be  taken  to  prod  jre  a 
summary  descTiption  whidi  ar '  ■;'s't-!y 
and  conciselv  reflects  the  proposal.  It 
should  descnt)e  the  obiectives  of  the 
project,  the  approaches  to  be  used  and 
the  ou' comes  expected.  The  desoiption 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  eudiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
part  n.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 

(a)  Objectives  and  Need  for  the 
Project; 

(b)  Results  and  Benefits  Expected: 

(c)  Approach;  and 

(d)  Level  of  Effort. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  section  C  of  part  III, 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8V2"xll" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  the  Project"  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an 
8V^"xn"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  materiel 
along  with  their  application  as  these 
pose  photocopy  difficulties.  These 
nriaterials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
Qetermine  the  total  length. 


5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibiUty  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/ or  the  research 
and  management  cap>abihtie8  it 
possesses.  This  description  should 
cover  capabilities  not  Included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Part  V — Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs,  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities.  These  certifications  are 
self-explanatory.  Copies  of  these 
assurances/certifications  are  reprinted  at 
the  end  of  this  announcement  and 
should  be  reproduced,  as  necessary.  A 
duly  authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  and 
Debarment  and  Other  Responsibilities 
certifications. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 
—One  original,  signed  and  dated 

application,  plus  two  copies. 

Applications  for  different  priority 

areas  are  packaged  separately; 
— Application  is  from  an  organization 

which  is  eligible  under  the  eligibiUty 

requirements  defined  in  the  priority 

area  description  (screening 

requirement); 
— Application  length  does  not  exceed  60 

pages,  unless  otherwise  specified  in 

the  priority  area  description. 
— A  complete  application  consists  of  the 

following  items  in  this  order: 
— Application  for  Federal  Assistance 

(SF  424.  REV  4-88); 
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appiicabit^ 

-Bijdrfet  [n! 

4-^8: 
-Bud^e'  !'j- 

Budtjet  Cdtetories; 
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— Certification  of  Protection  of  Human 

Subjects,  if  necessary. 

E.  The  Application  P     ^  ivf 

Each  application  pack  i^^e  rrrist 
include  an  original  and  t  w:.  copies    f 
the  complete  application   Kach  i    pv 


arn 


should  be  stapled  securely  (fr 
back  if  necessary)  in  theuppv^r  t-.t  bar 
comer.  All  pages  of  the  narrauvH 
(including  charts,  tables,  maps.  exliih:t> 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  onn   In  or  ier  * 
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InatmctloiM  for  th«  SF  424 

This  is  I  standard  form  used  byappUcant'< 
as  a  required  faceshTOt  for  preappllcatlons 
and  applicadons  submitied  ft>r  Fw.l«rH! 
assistance.  It  wil!  t»  used  by  Federal  an^ncies 
to  obtain  applicant  certification  that  S'h'>"» 
which  have  estabhshed  a  review  and 
comment  procedure  in  i^sponse  to  E«p(  ,j'  k"* 
Order  12372  and  have  selected  the  pmgni.rr 
to  be  included  in  their  process,  hsvp  bfc" 
given  an  opporrunity  to  rnview  'hf 
applicant's  submission. 

Item  and  Entry 

1,  Seif-expianatorv 

2  Date  application  submitted  toFWhnl 
agency  (or  State  if  applicable!  k  af^Ucant't 
control  number  (if  applicable! 

3  State  use  only  ,' if  applicabiei 

4  If  this  application  is  to  cf^ntirii.e  fir 
rpvise  an  existing  award,  enter  pr«>s»<;i' 
Federal  identifier  numtior  If  fnr  s  ni-w 
pn))*H.i.  leave  blank 

5  U»gal  name  of  appiiran*   r.anif<  nf 
pnmary  organizationni  unit  which  will 
undertake  the  assistanr  e  activi'y.  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  f)ervin  to  r  nntact  on 
marters  related  to  this  application 

6  Enter  Employer  Identificasirir.  Number 
(EI.N)  as  assigned  by  ihe  Internal  Revenue 
Service 


UMI 


ipriatp  letter  In  the  space 


^   biitwr  fnp  H 
;ir»Tvide<1 

8  flhfw  k  dppn>pnate  box  and  enter 
appr^,.pnate  iettensi  in  the  spacels)  provided 
— "S«w    meani  a  new  assistance  award 
— "( iintm  .;Hti(  n;    means  an  extension  for  an 

aii;!;*;()na!  funding^budget  period  for  a 

.,r.,ifH  t  with  »  pniie<-ted  completion  date 
Knvsion    meHns  any  r.hange  in  the 

Fwdem:  (.^'inrnmentj  financial  obligation 

or  tonti!ig"ii'  liability  from  an  existing 

(.ibiigatui;-, 

•4   \amc  of  F«il»»nii  agency  from  whi(,h 
rt,'>si'4tancB  IS  't)*<:riji  ref)uB»te<j  with  this 
rtfipi  iOHtiori 

10  IV  'hif  t^'an^  of  Fe<iftral  Domestic 
.^ssistanf  p  n,;mt)er  and  title  of  the  pnigram 
..nd«r  wr..(  n  assistanf.e  is  requested 

1 1  E.n'«r  a  tinef  descjnptive  title  of  the 
proi«  t   if  ninr»  >,ian  one  program  is 
invo,v«.'!   vou  shiMuid  apf>«nd  an  expiafiMtior. 
or  a  vt'rt.-atp  ifiwt   If  appropriate  (eg., 
construction  or  r^al  property  projects i   b^'hi  h 
•  mapshowinj^  jiniieft  io<.rttion.  For 
preapplicatlons,  u>"  s  **'fi«rate  she*»t  tn 
provide  a  summarv  it^w  r';>'ion  of  th.s 
project. 

12.  List  only  the  Irtr^t'-.'  p<iiitK.:H!  fM-,',tins 
affected  (e.g. ,  S'fl'K   niunups  rotiHsj 

13.  Self-exp-drifi'or> 

14    L.i'  *.*':•'  ii •,■;>,  .can'  ?  0)ngres,S;onHi 
District  d.-d  dr.y  Distxictls;  affwrtftd  \t\  'hf 
program  or  project. 


15  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable  if  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change  For  decreases,  enclose  the  amounts 
in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15 

16  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC:j  for  Federal 
Exe<::utive  Order  12372  to  determine  whetht-r 
the  application  is  subject  to  the  State 
intergovernmental  review  process 

17  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  thw 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallrjwances, 
HMHs  and  taxes. 

18  To  b<;  signed  tiv  the  a.ithoriZHd 
rt'presentati  ve  of  the  applicant   A  copy  of  the 
governing  body's  authorization  for  you  to 
s,gn  this  application  as  ofTicial  representa';. c 
must  be  on  file  in  the  applicant's  office 
iQ»nain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  trif 
application  ) 
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IiistructioM  for  the  SF-42-4 A 

Goneral  Ir'-.tn.j^'ioriS 

This  form  is  d.'S.gnr-.i  su  t.ha'  application 
can  be  madf  fcr  hinis  frrm  one  or  more  grant 
progra.T!S  in  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
vMthin  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B.  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  autfconzation  m  annual  or  other 
funding  period  inrmments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  Rrst  budget  penod  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periotis.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4.  Columns  (a)  and  (b). 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  fb). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
hne  in  Column  (a),  and  enter  the  catalog 
n-jmber  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
oi  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
fjolumn  (b). 

For  applications  pertaining  the  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity', 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
pnavide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
; ')  ar.d  [b].  enter  in  Columns  (e),  (0,  and  (g) 
ti;e  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  fimds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (fl  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
dmouat(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 


For  s\:pp!empntal  grants  and  changes  to 
existing  grants,  do  not  U8«  Columns  (c)  and 
(d).  Enter  In  Column  (e)  the  amount  of  the 
Increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amoxmt  (Federal  and  non-Federal)  which 
Includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  In  Columns 
(e)  and  (f).  The  amountfs)  In  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 
Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activitif*  s-^ .  v-n  on  Lines  1- 
4.  Column  (a),  Section  \   A    en  additional 
sheets  are  pref>ared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 
Lines  6a-i — Show  the  totals  Lines  6a  to  6h 
in  each  column. 
Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7— Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  frr>m  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b)— Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c>— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  Slate 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f),  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  1 5 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary'. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 
Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object<lass 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22-^Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-ConstructioD  Programs 

Note:  Certain  of  these  a.ssurance8  may  not 
be  applicable  to  your  project  at  program-  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  1  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning  management  and 
completion  of  the  project  described  In  this 
application. 

2.Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  SUtes,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3   Will  Mtabhih  »a*r»>; 
e.T.ployoes  &■'.;;■.  ^^s:  ■>  ' 


jArds  tfi  prohibit 

"i.'  pK)s.:,  :;,■.  for  a 
or  pr«j«nts  the 
:r  orwii.-izational 

"s.  •:.a.  ta' ;, 


UMI 


•A  •:.  n  tncsrr  :i  i^  •»  •."■■e  fraae  after  receipt 
:  -3.  :  ~-  ■.>!.  :.■  •:>'  h-a  -  i:..^  agency. 
5  VV   1  coTEply  with  the  Infe:^ovemmenfal 
;>.-s  n-il  Aa  oh  570  f42  U  S.C  5§  472ft- 
4's  •    .-v  aticjfi  ic  rir*>«. -Tibed  standards  for 
n:-'-,'  -■.■s"^r.; .  ■■•.r  -.--"^-ari^^  funded  under  one 

:  ■..!'  r..n>^i?«r,  5\;"/t<-  ,  r  r>fgulations 
^■■>■■  ;r.-' ;  -i  *:;--»-.-,  aw  A  ofOPM's  Standards 
!i  r  a  Mp    '  ".vs."-  of  Personnel 
A :;a::nistrat;ca  [5  C  F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination  These  include 
but  ar^  not  iirrited  to:  (a)  Title  VI  of  the  Civil 
Righ's  Ar'   if  1964  (PL.  8*-352]  which 
paihiLi.s  diicrimination  on  the  basis  of  race, 
color  or  national  origin-,  (b)  Title  IX  of  the 
Education  Anaendraents  of  1972.  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1635-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  {29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicap*;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  556101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
Tmatment  Act  of  1972  (P.L  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensj'/e  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§^  523  and  527  of  the  Public  Haalth  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VllI  of  the  Civil  Rights  Act  of  1968  (42 
use  5  3601  et  seq  ).  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  othar 
nondiscrimination  provisions  in  the  specific 
statutes',  undr»-  wnich  application  for 
Federa:  dii.jid:  i  e  is  being  made;  and  (j)  the 
requir   r.^'i  ".s  ot  njiy  other  nondiscrimination 
statute,  3,  y.r,_„  ::;dy  apply  to  the 
appliratioo. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  U  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Ac«juisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  ar:d 
equitable  treatment  of  persons  displaced  or 
whose  pmpfri^v  is  3,  q^.red  as  d  result  of 
Fe'le.'Hi  or  fed^.  ij  v  assisted  programs.  These 
rwqui.-ements  app.y  to  all  mtere«ts  in  reel 
prcfwrry  acqu-.'-d  f,A  pm,^ri  purposes 
r«ga.-d;ess  of  F«;-'b.  [)nr..: ..  «f,on  in 
p;i!T;hase«, 

8  Wi;:  ccimpiv  w:-h  'he  provisions  of  the 
Hdtcfl  Act  i5  V  S  C  ^^  1  MjI  -1  soa  and  ^r:*- 
7326(  which  Ln.^  the  p<ji!ticai  activities  of 
ou'-.piuyees  wh(~>«6  pr.n'  :p<il  employment 
ac*!v;ties  are  funded  m  wnoie  nr  .n  rH"^  with 
Federal  funds. 

9  WiJi  compiy,  an  appi.caoie,  with  th.' 
p'ovisions  of  the  Devis-Bdcon  Act  i40  l"  S  C 
•i<i  276a  to  276a-7i.  the  Copeia.nd  Art  !40 

L  S  C.  S  276c  and  18  L  S  C.  §5  8^4;.  and  the 


Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C  55327-333).  regarding  labor 
standards  for  federally  assistod  constnirtinr 
subagreements. 

10.  Will  comply,  if  applicable,  with  flotxl 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  respires  recipients 
in  a  special  flood  hazard  area  to  piartiripa't' 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  Insurable 
construction  and  acquisition  is  Si 0.000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  .Act 
of  1969  (P.L  91-190)  and  Executive  Carder 
(EO)  11514;  fj]  notification  of  violating 
facilitip*  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  5§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Gear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 
U.S.C  57401  et  seq);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended.  (PL  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended.  (PL  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scehic 
Rivers  Act  of  1968  (16  U.S.C  55 1271  et  seq  ) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U  S.C 
469a-l  et  seq). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  nf 
assistance. 

15.  Will  comply  with  the  Laboralorv 
Animal  Welfare  Act  of  1966  (PL  89-^44.  as 
amended.  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  v/arm 
blooded  animals  held  for  research,  teaching. 
or  other  activities  supported  by  this  awdrti  tif 
assistance. 

16.  Will  comply  with  the  Laed-basf.ri  Paur 
Poisoning  Prevention  Act  (42  U  S  C  §"»  4801 
et  seq.)  which  prohibiu  the  use  of  lead  bas»d 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  A  jdi!  Ai  1  of 
1984. 

18.  Will  comply  with  ali  appiifabie 
requirements  of  all  other  Fwitrai  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  authorized  certifying  official 


.Applicant  organization 


Title 


Date  submitted 

State  Single  Points  of  Contact 

Arizona 

Ms.  Janice  Dunn.  iArizona  State 
Clearinghouse,  3800  N.  Central  Avenue. 
Fourteenth  Floor,  Phoenix,  Arizona  85012. 
Telephone:  (602)  280-1315. 

Arkansas 

Mr.  Joseph  Gillesbie,  Manager,  State 
Clearinghouse.  Office  of  Intergovernmental 
Service,  Department  of  Finance  ai;d 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203.  Telephone  (501)  371- 
1074. 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research.  1400  Tenth  Street. 
Sacramento,  California  95814.  Telephone 
(916)  323-7480. 

Colorado 

State  Single  Point  of  Contact,  State 
Qearinghouse,  Division  of  Local 
Govertunent.  1313  Sherman  Street.  Room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156. 

Connecticut 

Under  Secretary,  Attn:  Intergovernmental 
Review  Coordinator,  Comprehensive 
Planning  Division,  Office  of  Policy  and 
Management.  80  Washington  Street. 
Hartford.  Connecticut  06106-4459. 
Telephone  (203)  566-3410. 

Delaware 

Francine  Booth.  State  Single  Point  of  Contact. 
Executive  Depar'nisnt,  Thomas  Collins 
Building.  Dover.  Delaware  19903, 
Telephone  (302)  736-3326. 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of  Contact. 
Executive  Office  of  the  Mayor.  Office  of 
Intergovernmental  Relations.  Room  416. 
District  Building,  1350  Pennsylvania 
Avenue.  N.W..  Washington,  DC  20004 
Telephrne  '2021  727-9111. 

Fhrida 

Karen  McFarland.  Uirector.  Florida  State 
Clearinghouse.  Executive  Office  of  the 

(rfivern'.r,  Office  of  Planning  and 
Budgeting.  The  Capitcl.  Tallahassee. 
Florida  32399-0001,  T^-iephone:  (9(V41  -{S.S- 
ti*  14 

Geo.'^jo 

Charles  M.  Bddger,  Administrator.  Georgia 
Std'e  Clearinghouse.  270  Washington 
Srraet.  S  W  .  Atlanta.  Geo^^ia  30334. 
Telephone  (404)  656-385.S. 

Ha  waii 

Mr  Hartjld  S  Masumoto.  Acting  Du^ector. 
Off.cf  of  State  Planning.  Department  of 


Indiana  46 


Federal  Register  /  Vol.  58.  No.   125.  Thijs.iav,  Julv   1,   19Q3 


!h  f 


35 


/■ .)  / 


F  ihnningand  Economic  Developniniit. 
Office  of  the  Goveraor.  State  Capitol — 
Koom  406,  Honolulu.  Hawaii  96813. 
Telephone  (808)  S4S-S893  FAX  (808)  548- 
8172. 

Illinois 

Tom  Berksh.re,  State  S.r.gie  F'oint  of  Contact, 

Office  of  the  Governor,  State  of  Illinois. 

Springfield,  Illinois  62706,  Telephone 

(217)  782-«639. 

Indiana 

Frank  Sullivan,  Budget  Director,  State  Budget 
Agenry.  212  State  House,  Indianapolis, 
Indiana  46204,  Telephone  (317)  232-5610. 


M! 


I     V  V     t^    i  I: 

3725. 


iovva 


-  in  frtr  Community 
-^   s'lit  if  Economic 
st  !  .rnnd  Avenue.  Des 
:  M.f;  .\L>ne(515)  281- 


Keniucky 

I>ebbie  Anglin.  State  Single  Point  of  Contact, 
Kentucky  State  Clearinghouse,  2nd  Floor 
Capital  Plaza  Tower,  Frankfort.  Kentucky 
40601,  Telephone  (502)  564-2382. 

Maine 

State  Single  Point  of  Contact,  Attn:  Joyce 
Benson.  State  Planning  Office,  State  House 
Station  #38,  Augusta.  Maine  04333. 
Telephone  (207)  289-3261. 

Maryland 

Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse.  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490. 

Massachusetts 

Siate  Single  Point  of  Contact,  Attn:  Beverly 
Bov'e,  Executive  Office  of  Communities  & 
[)evelopment,  100  Cambridge  Street,  Room 
1803,  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001. 

Michigan 

Milton  O.  Waten,  Director  of  Operations, 
.    Michigan  Neighborhood  Builders  Alliance, 
Michigan  Department  of  Commerce, 
Telephone  (517)  373-7111. 
Please  direct  correspondence  to:  Manager, 
Federal  Project  Review,  Michigan 
Department  of  Commerce,  Michigan 
Neighborhood  Builders  Alliance,  P.O.  Box 
30242,  Lansing,  Michigan  48909, 
Telephone  (517)  373-6223. 

Q.-'^v  Mai.pttP,  Clearinghouse  Officer, 
I>|«rtment  of  Finance  and 
Adm;nistratinn,  Office  of  Policy 
Development,  421  West  Pascagoula  Street, 
lacsson.  Mississippi  39203,  Telephone 
ifSOl!  960-4280. 

Missouri 

Lois  Pohi   Ffdf'-al  Assistance  Clearinghouse, 
Office  of  Aiteinistration,  Division  of 
Ck-neral  Senii  es,  P.O.  Box  809,  Room  430, 
Tru.Tian  Building.  Jefferson  City,  Missouri 
65102,  Telephone  (314)  751-4834. 


'riontano 

Deborah  Stanton.  State  Single  Point  of 
Contact.  I,T'"t,i\-»-;,rT;er:;ii'  f^-^vjiw 
Qearinghoi-se,  c-  o  Off:-  <-  of  B.,;  ig*"*  and 
Program  Planning,  Capitol  Station,  Room 
202 — State  Capitol,  Helena,  Montana 
59620,  Telephone  (406)  444-5522. 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Attn:  John  B.  Walker. 
Qearinghouse  Coordinator. 

Sew  Hampshire 

Jeff -\  H  Taylor,  Director,  New  Hampshire 
Offv  f  if  State  Plannlriit,  A'tn: 
hi'-'Ti     emmenlal  Rf  \  ■  V,  Process/James 
E.  Bieber.  2Vi  Beacon  Street,  Concord,  New 
Hampshire  03301.  Telephone  (603)  271- 
2155. 

Newfeney 

Barry  Skokowski,  Director,  Division  of  Local 
Government  Services,  Department  of 
Community  Affairs,  CN  803.  Trenton.  New 
Jersey  08625-0803,  Telephone  (609)  292- 
6613. 

Please  direct  corTesjxindence  and  questions 
to:  Nelson  S.  Silver,  State  Review  Process, 
Division  of  Local  Government  Services,  CN 
803,  Trenton,  New  Jersey  08625-0803, 
Teleph  me  (609)  292-9025. 

New  Mex  ico 

Aurelia  M.  Sandoval,  State  Budget  Division, 

DFA,  Room  190,  Bataan  Memorial 

Building,  Santa  Fe,  New  Mexico  87503. 

Telephone  (505)  827-3640,  FAX  (505)  827- 

3006. 

New  VorJc 

New  York  State  Qearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605. 

North  Carolina 

Mrs.  Chrys  Baggett,  Director. 
Intergovernmental  Relations,  N.C. 
Department  of  Administration,  116  W. 
Jones  Street,  Raleigh,  North  Carolina 
27611,  Telephone  (919)  733-0499. 

North  Dakota 

William  Robinson,  State  Single  Point  of 
Contact,  Office  of  Intergovernmental 
Affairs,  Office  of  Management  and  Budget. 
14th  Floor,  State  Capitol.  Bismarck,  North 
Dakota  58505,  Telephone  (701)  224-2094. 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator.  State 
Qearinghouse.  Office  of  Budget  and 
Management,  30  East  Broad  Street.  34th 
Floor.  Columbus.  Ohio  43266-0411, 
Telephone  (614)  46&-0698. 

Rhode  Island 

Daniel  W.  Varin.  Associate  Director. 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  t401)  277-2656. 


Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning. 

South  Carolina 

Danny  L  Cromer.  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street.  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0493. 

South  Dakota 

Susan  Comer.  State  Qearinghouse 
Coordinator,  Office  of  the  Governor.  500 
East  Capitol,  Pierre,  South  Dakota  57501. 
Telephone  (605)  773-3212. 

Tennessee 

Charles  Brown.  State  Single  Point  of  Contact, 
State  Planning  Office,  500  Charlotte 
Avenue,  309  John  Sevier  Building. 
Nashville,  Tennessee  37219,  Telephone 
(615)  741-1676. 

Texas 

Tom  Adams.  Governor's  Office  of  Budget  and 
Planning,  P.O.  Box  12428,  Austin,  Texas 
78711.  Telephone  (512)  463-1778. 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget.  ATTN:  Carolyn  Wright,  Room 
116  State  Capitol.  Salt  Lake  City.  Utah 
84114.  Telephone  (801)  538-1535. 

Vermont 

Bernard  D.  Johnson.  Assistant  Director. 
Office  of  Policy  Research  k  Coordination, 
Pavilion  Office  Building.  109  State  Street, 
Montpelier.  Vermont  05602.  Telephone 
(802)  828-3326. 

West  Virginia 

Fred  Cutlip.  Director.  Community 
Development  Division.  Governor's  Office 
of  Community  and  Industrial 
Development,  Building  »6,  Room  553. 
Charleston,  West  Virginia  25305. 
Telephone  (304)  348-4010. 

Wisconsin 

William  C.  Carey.  Federal/State  Relations, 
IGA  Relations,  101  South  Webster  Street, 
P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-1741. 

Please  direct  correspondence  and  questions 
to:  William  Q  Carey,  Section  Chief. 
Federal/State  Relations  Office,  Wisconsin 
Department  of  Administration,  (608)  266- 
0267. 

Wyoming 

Ann  Redman,  State  Single  Point  of  Contact 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building.  Cheyenne.  Wyoming  82002, 
Telephone  (307)  777-7574. 

Territories 

Guam 

Michael  J.  Reidy, 

Director, 

Bureau  of  Budget  and  Management  Research. 

Office  of  the  Governor, 

P.O.  Box  2950. 

Agana,  Guam  96910. 

Telephone  (617)  472-2285. 


35758 


Federal  Register  /  Vol.  58,  No    125.  Thursday,  July  1.  1993  /  Notices 


Northern  Manana  Islands. 

State  Sin^e  Point  of  Contact 
Planning  and  Budget  OfRre, 
Office  of  (he  G<)v>'iT:()r 
5Uilpar.,  CM 

Northern  Manar^s  !slri!'il<;  '-¥1450 

Puerto  Pico 

PatTia  Custodio.  is-ri*'i  S-'n  Marrero, 

Chatnrian 'Dirpctnr. 

Puerto  Rico  Planning  Board. 

Minilia?  Govemmen'  Center. 

PC)  Box  41119 

Sat.  Juan,  Puertn  Rico  r>0«J4O-9985. 

T«i»»phone  (8M;  "^■'-♦444 

Virgin  Islands 

Ic>e  L  George.  j 

Director. 

Office  of  ManagRment  and  Budget. 

No  32  *  33  Kongens  Cade, 

Charlotte  Amalip,  V  !  00802. 

Telephone  (809;  7'4-0'50 

Ct'rt;r..,a!irin  Rpsardi-^g  Lobbying 

Cert!''cut:cn  for  Contracts.  Grants,  Loans. 

and  Coopervtfi-^  Azr^ements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledgp  and  belief,  that: 

(Ij  No  F»derBi  apprnprieted  funds  have 
been  paid  or  wiil  t>e  paid,  by  or  on  behalf  of 
the  undersigned,  to  anv  person  for 
Inflvjennn^  or  at'°r-:pt;ria  to  influence  an 
officer  or  employe*"  of  any  agpnry.  a  Member 
of  Congress,  an  offupr  or  Rmplcyee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contrart.  the  maitingof  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  p.xtpnsion,  continuation, 
renewal,  amendment  or  modification  of  any 
Federal  con  trad  grant,  loan  or  cooperative 
agreement 

(2)  if  any  funds  other  than  Fnderal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  fjerson  ftjr  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  ag«ncy  a  Mumb^r  of 
Congress,  an  officer  or  empioyee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreemen'.  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL.    Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certirir.ation  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts  subgr'ints,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  aii 
jubrecipients  shall  certify  and  distiose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 


was  placed  when  this  trbnsac.lion  was  made 
or  entered  into.  Submission  of  this 
cattificatioo  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
i-^  >i   n  1352,  title  31.  US  Qxle.  Any  person 
w  no  fails  to  file  the  required  certification 
shall  tie  subject  to  •  civil  penalty  of  not  less 
than  SlCOOO  and  not  mnrs  than  SlOOfXK)  for 
each  such  fiailure. 

State  for  Loan  Guarantee  and  LxKin  Insurance 

The  undersigned  states  to  the  bost  of  his 
or  her  knowledge  and  belief  that 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
emplo]ree  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  conneclion  with  this 
commitment  providing  for  the  United  Stat«s 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL  "Disc.iusu.-e  Form  to 
Report  Lobbying,"  in  arrordanc  e  w.tn  its 
instructions. 

Submission  of  this  staiement  is  a 
prerequisite  for  m.aking  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31. 
U.S.  Code.  Any  person  who  falls  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  a.'id  not  more 
than  SlOO.OOO  for  each  such  failure 

Signature 

Title 


Organization 


Date 

Certification  Regarding  Dfixirment. 
Suspension,  and  Other  Besponsibihty 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal. 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals 

(a)  Are  not  presently  dettarred.  suspended 
proposed  for  debarment  declared  inehgtblp 
or  voluntarily  excluded  fnjm  covered 
transactions  by  any  Federal  Department  or 
agency: 

(b)  Have  not  within  a  3 -year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  Slate. 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery. 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (11(b)  of  this 
certification,  and 

(d)  Have  not  withm  a  3  year  period 
preceding  this  application  prcjposal  had  one 
or  more  public  transactions  (Federal,  St.-ite,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
Will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospecti.e  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment.  Suspension. 
Ineligibility,  and  Voluntary  Exclusi(jn — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Tmnsactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency 

(b)  VVhere  the  prospective  lower  tier 
participant  is  unable  to  certif)'  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,  "without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

BIUJNO  CODC  41S4-01-H 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requ 


irements 


Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  ce-i  ficai  on 
set  out  below.  

This  certificalion  is  required  by  reguialionsimpiementingthe  Drug  Frjc  A  orkpLicr  Act  of  1988,45CFR  Part  76,  Subpart 
F  The  rcgiilatjons,  published  id  (he  Ma>  15,  I'iMi  Federal  ReRisier,  require  certification  by  grantees  that  they  will  mai.iiain 
a  drug-free  woricplace  The  certification  set  out  bclovk  is  a  maicnal  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  HeaJih  and  Human  Services  (HHS)  determines  i  i  a*ard  ihe  cra.-i:  If  ii  is  later  determined  that 
ihe  grantee  luiowmgly  rendered  a  false  ceruncalion,  or  other-wise  violaics  ihc  rcquuemenii  of  the  Drug-Free  Workplace 
Ad,  HHS,  m  addition  to  any  other  remedies  available  lo  the  Federal  Governmcnl.  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  vmiaiion  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  goverrmentv-idc  suspension  or  dtbaimcrit 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  no<  be  idcaidieo  m  it-.c  certificatioa.  If  known,  ihey 
may  be  identified  in  the  grant  application  If  the  granite  does  not  ideniifv  the  workpiaccsaltbe  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  (he  identity  of  the  workplacc(s)  on  file  in  its  office  and  make  the 
infonnation  available  for  Federal  inspection  Failure  to  idcniify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements 

Workplace  identifications  must  inciuac  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place  Categorical  descriptions  mav  be  used  (e.g.,  all  vehicles  i  a  Ti<i.ss  transit  authority  or  Stale 
highway  department  while  in  operation,  Slate  empiovecs  m  each  local  unemployment  oliicc,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HH.S  changes  during  t.he  pcriormaict  i.fihr  trrant  the  grantee  shall  inform  the  agency  of 
the  changc(s),  if  it  prcuously  identified  the  workplaces  in  qucsthin  i  sec  jtK".e  i 

Definitions  of  terms  m  the  Nonprocurcment  Suspension  ar,d  IJ'.  barment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification  Grantees'  attention  ts  c-aiicd,  m  particular  lo  the  foMouTnp  definitions  from  these 
rules: 

'Controlled  substance"  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

"Conviction"  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  \iolations  of  the  Federal  or  State  criminal  drug  statutes; 

"Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  i.ivolving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employe**  means  the  employee  of  a  grantee  directly  engaged  m  ihe  performance  of  work  under  a  grant,  including;  (i) 
AH  "direct  charge"  employees,  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (in)  temporary  personnel  and  consultants  who  are  dirrctiv  engaged  in  the  performance  of 
work  under  the  grant  and  who  arc  on  the  grantee  s  payroll  This  definition  docs  not  inciuUc  workers  not  on  the  payToll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  pa\T(:>ll,  or  employees  of  suhrccipients  or  suhc;  ntractors  in  covered  workplaces). 

The  grantee  certifies  that  It  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  uniawiul  manufacture,  distribution,  dispensing,  possession  or 
U.SC  of  a  controlled  substance  is  prohibited  in  the  grantee  s  workplace  and  specifying  the  acti'^ns  that  will  be  taken  against 
employees  for  violation  of  such  prohibition. 

(b)  Establishing  an  ongoing  drug-free  awarcnc<>s  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  C)  The  grantee  s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  cmptovec  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  lo  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a), 

(d)  Notifying  the  employee  in  the  siaicmtni  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement,  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(el  Noiifving  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employersof  convicted  employees  must  provide  nonce, 
mciudmg  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agencv  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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iT  TaJoa^  oof  of  tn:  fc-Lo-i.-:;  ac:,, 
respca  to  iny  cmpioyee  \t.no  is  w  codvk:cJ, 

(1;  Tikingappropriaic  pcrsoant:  ac;;on  3£j-r  s-- 
rcq-y^ifcments  of  the  Rchabuaauon  Ac:  c;  l-""-  i  d-,- 
m  a  drug  abuse  issisunct  or  rehab. ..[j:-:..n  [-.v-a-  ^ 
cn/orcimcDt,  or  other  apprcpna'e  agirso.- 

Cg!  Miking  a  good  fajih  z"or  to  cor-:Lcu:  ■    m,i.r..  .u.-  ^ 
(b',  'c|,(d),(£)tad  (H 


within  30  calendar  davs  of  r-cci-u-u  noi.cc  andcr  subparagraph  {d)(2),  wiih 


.•:  iTi  cmp.^.e;  up  'o  and  ujcludmg  tcnninaiioa,  consislcni  uiib  lb; 
nJcd;or,  (2;  Ptq^^rmg  such  cmpiovcc  to  participate  satLsfactoru. 
r  -roved  for  such  p^rp<5sc<.  by  a  Federal.  State,  or  locaJ  health,  ia- 

:'--;  workplace  tbrough  unplcmentation  of  paxagraphi  la- 


Th«  Bi^rrt**  "«y  '"••'^  ^^  ^^*  •P*ce  provided  beiow  the  site's)  for  the  performance  of  worV  done  in 
connection  wiXh  the  tpecific  grtnt  (use  arjichmenu,  H  needed;; 


Plact  of  Performancf  (Slr«t  addrtss.  C'ltv  Counrv  Suitf  7  IP  (ode  t 


ChecK if  t^fr  a^t  •■orxp.^ces  or  •'./  :  :j  >,-■-• 


Sections  76.630(C)  and  :d<':i  and  ^6.635,  a  i  l^  »-:  -:  r:r'.-..:c  t'-a;  a  Federal  agency  may  designate  a  ccniraJ  receipt 
point  for  STATE-V.1DE  AM)  STATE  AGENO  AIDE  :r::J':j  ioas,  and  for  ootiTication  of  crumnal  drug  convictions 
For  the  Depanmeai  of  Health  and  Hussan  Scr.-:ri   :r?  ten:.: a.  receipt  ppint  is:  Division  of  GranU  Management  and 

Oversight.  OfHcc  o,''  .Mar.a2ecncr.;  as::  Aa: : :  z    I'::-i"r:-    of  Hca/h  and  Human  Services,  Room  517-0,  20,; 

lodepcndence  Avenue,  S  V.' ,  V.  is,-,,,-.;- :-  "■•  '.   2.  ,:..,.. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  378 
RIN  1820-AB23 

Pro|«cta  for  Initiating  RacrMtlonat 
Programa  for  Individual*  With 
Diaabliltiaa 

AGENCY:  Department  of  Education. 
ACnow:  Final  regulations. 

SUMMARY;  The  Secretar>-  amends  the 
regulations  implementing  the  Projects 
for  Initiating  Recreational  Programs  for 

Individuals  with  Disabilities  program  in 
order  to  implement  changes  made  by 
the  Rehabilitation  Act  Amendments  of 
1992  The  amended  regulations  add  new 
application  requirements,  provide  for 
increasing  matching  requirements 
during  the  period  of  grant  assistance. 
expand  the  types  and  purpose  of 
activities  that  m.ay  be  carried  out. 
require  that  grar.tees  advise  applicants 
for  and  recipients  of  proiet.1  services  of 
the  availability  of  assistance  under  the 
State  Client  Assistance  Program,  and 
add  reporting  requirements  as  a 
condition  for  continuation  funding. 
EFffeCTIVt  DATE:  These  regulations  '.alte 
effect  either  August  16.  1993  or  later  if 
Congress  tajces  certain  adjournments.  If 
you  want  to  itnow  the  effw  tive  date  of 
these  reguiations,  call  or  write  the 
Department  of  Education  contact 
person  A  document  announcing  the 
effective  date  will  b^^-  published  in  the 
Federal  Register 

F0«  FURTHER  (NFORMATIOH  COMTACT; 
Thomas  E.  Finch.  L"  S  Depa.-tment  of 
Education.  400  Ma.'-viand  .-\venue.  SW., 
room  3315.  Switzer  Building. 
Washington.  DC  20202-2650, 
Telephone   (202)  205-9"96,  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Inform.ation  Relav  Service  iRRS)  at  1- 
BOO-877-8339  between  8  am  and  8 
p  m  ,  Eastern  time,  Monday  through 
Fnday 
SUPPtEMENTARY  INFORMATION:  These 

final  regulations  implement  changes  in 
statutory  provisions  of  the  recreational 
discretionary  grant  program  as 
authonzed  in  title  III.  section  316  of  the 
Rehabilitation  .\ct  of  1973  (Act),  as 
amended  by  the  Rehabilitation  Act 
.\mendments  of  1992  (Pub  L.  102-569), 
enacted  October  29.  1992. 

The  purpose  of  tiiis  program  is  to 
initiate  programs  to  provide  individuals 
with  disabilities  with  recreational 
activities  and  related  experiences  that 
can  be  expected  to  aid  m  their 
employment,  mobility  socialization, 
independence,  and  community 
integration  To  the  ma.x]mum  extent 


possible,  these  programs  and  adivities 
are  to  be  provided  in  settings  with  peers 
who  are  not  individuals  wah 
disabilities. 

This  program  supports  the  National 
Educational  Goals.  Specificaliy,  the 
program  addresses  Goal  5.  which  calls 
for  every  adult  American  to  be  Literate 
and  to  possess  the  skills  necessary  to 
compete  in  a  global  economy,  by 
providing  improved  voc;ational 
rehabilitation  opportunities  for  an 
increased  number  of  people  with 
disabilities. 

On  May  13,  1993  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  m 
the  Federal  Register  (S8  FR  28448)  The 
major  issues  related  to  this  program  are 
discussed  in  the  preamble  to  the  NPRM 

As  a  result  of  public  comments,  three 
changes  have  been  madewn  the  final 
regulations.  First,  the  provision 
requiring  services  to  be  offered  in 
settings  with  peers  who  are  not 
individuals  with  disabilities,  if  possible 
and  appropriate,  has  been  strengthened 
to  require  that  services  be  provided  in 
integrated  settings  to  the  maximum 
extent  possible.  Second  the  number  of 
points  assigned  to  the  selertion  criterion 
"Impact  of  the  profect  '  has  been 
increased  while  the  number  of  points 
assigned  to  the  selection  criterion 
"Evaluation  plan"  has  been  reduced. 
Third,  the  use  of  the  term  "special"  in 
the  title  of  the  program  and  throughout 
the  regulations  has  been  omitted. 

.\nalysi8  of  Comments  and  Change* 

In  response  to  the  Secretary's 
invitation  in  the  NPRM  eight  parties 
submitted  comments  on  the  proposed 
regulations.  .'Kn  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 
Comments  relating  to  the  grant  renewal 
authority  under  this  program  will  be 
considered  in  the  development  of 
separate  proposed  regulations  to  be 
published  at  a  later  date  and  are  not 
dealt  with  in  these  final  regulations. 

Title  of  Program  (Part  378) 

Comments:  One  commenter 
recommended  that  the  Department 
remove  the  word  "Spe<;ial"  from  the 
title  of  this  program  The  commenter 
expressed  the  view  that  this  term,  when 
applied  to  services  for  people  with 
disabihties,  carries  with  a  the 


connotation  that  those  services  and 
activities  are  to  be  developed  and 
delivered  in  a  separate  and  segregated 
fashion,  and  thus  conflicts  with  the 
basic  intent  of  the  Rehabilitation  Act 
and  the  Americans  with  Disabilities  Aci 
(ADA) 

Discu.ss/on  The  Secretary  agrees  that 
the  u.se  of  the  term  "Special"  in  this 
context  is  inappropriate  and  should  be 
eliminated 

Changes  The  term  "Special"  has  been 
deleted  from  the  title  of  this  program 
and  throughout  34  CFR  part  378. 

Settings  With  Peers  (§378.1) 

Comments  Two  comm.enters 
suggested  strengthening  the  provision 
requiring  services  to  be  offered  in 
settings  with  peers  who  are  not 
individuals  with  disabilities,  if  possible 
and  appropriate.  One  commenter 
proposed  that  all  projects  be  required  to 
provide  activities  in  integrated  settings. 
1  e  .  provided  in  settings  with 
individuals  who  are  not  disabled.  The 
other  commenter  recommended  that 
programs  and  activities  be  provided  in 
integrated  settings  to  the  maximum 
extent  possible. 

Discussion:  Section  316(a)(1)  of  the 
Act  provides  that  rec.reational  activities 
should  be  provided  in  settings  with 
peers  who  are  not  individuals  with 
disabilities  whenever  possible  and 
appropriate.  Thus,  program  regulations 
in  §378.1  cannot  require  without 
exception  that  all  project  activities  be 
integrated.  However,  the  Secretary 
agrees  that  language  should  be  added  to 
emphasize  that  all  programs  and 
activities  should  be  carried  out  in  a 
truly  inclusive  and  integrated  manner  to 
the  greatest  extent  possible. 

Changes:  Section  378  1  has  been 
revised  to  include  the  phrase  "to  the 
maximum  extent  possible." 

Who  Is  Eligible  for  an  Award  (§  378.21 

Comments:  One  commenter 
recommended  that  this  section  be 
revised  to  indicate  that  organizations 
that  provide  vocational  rehabilitation 
services  to  individuals  with  disabilities 
and  organizations  that  provide 
recreational  services  to  the  general 
public  are  eligible  to  apply  for  these 
funds. 

Discussion:  Both  types  of 
organizations  are  eligible  under  this 
program  as  long  as  they  are  not  profit- 
making.  The  statute  limits  grant 
eligibility  to  State  and  other  public 
agencies  and  private  nonprofit 
organizations. 

Changes:  None. 
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F.mploymfnt  OutcDniP 

Comments  One  commenler  asked 
whether  emplovment  is  an  Rxpected 
outcome  under  these  proieds 

Discussion  Erripioy merit  is  not  an 
experied  o\A(  omw  under  this  program. 
but  the  rii'TPp,' viral  services  provided 
are  to  enhancr  and  facilitate  skills 
i^jfldiiig  to  employment. 

Changes:  None. 

Selection  Criterion— Impact  of  the 
Project  and  Evaluation  Plan  l§§  378.20 
i:.uid(e}) 

Comments:  One  commenter 
recommended  that  the  points  allocated 
to  "Impact  of  the  project"  be  increased 
and  those  allocated  to  "Evaluation 
plan"  be  decreased.  Both  are  equally 
weighted  in  the  NPRM. 

Discussion:  The  Secretary  agrees  that 
the  selection  criterion  on  "Impact  of  the 
project"  should  be  given  greater  weight. 

Changes:  The  points  allocated  to 
"Impact  of  the  project"  have  been 
increased  from  15  points  to  20  points 
and  the  points  allocated  to  "Evaluation 
plan"  have  been  lowered  from  15  points 
to  10  points. 

Selection  Criteria— Plan  of  Operation 
(§  378.20(b)} 

Comments:  One  commenter 
recommended  that  one  of  the  eight 
components  in  the  selection  criterion 
entitled  "Plan  of  operation"  in 
§  378. 20(b)  be  given  more  points  to 
ensure  that  projects  that  taike  place  in 
settings  with  peers  who  are  not 
individuals  with  disabilities  will  be 
given  greater  weight. 

Discussion:  The  proposed  selection 
criterion  entitled  "Plan  of  operation" 
addresses  various  aspects  of  an 
applicant's  project,  including  the  extent 
to  which  individual  project  activities 
are  provided  in  integrated  settings.  This 
selection  criterion  has  been  allocated  a 
total  of  25  points  out  of  a  possible  100 
points.  The  eight  component  elements 
of  this  criterion  are  not  individually 
weighted.  The  Secretary  believes  the 
number  of  points  allocated  for  the 
criterion  as  a  whole  is  appropriate  and 
does  not  need  to  be  increased. 

Changes:  None. 

Selection  Criterion — Quality  of  Key 
Personnel  (§  378.20(c)) 

Comments:  A  commenter  requested 
that  this  section  be  revised  to  require 
the  project  director  and  other  key  staff 
to  meet  existing  professional  licensure 
or  certification  requirements. 

Discussion:  While  the  Secretary  agrees 
that  project  personnel  should  be  highly 
qualified,  requiring  all  key  staff  to  meet 
existing  licensure  or  recognized 
professional  certification  standards 


wrtul 


bv 
tht 


:i  b^  vHfv  ;-!r.:it:[;t^  and  overly 
r-;)':--'^  M(jr>"';\'Hr,  the  pxnerience 
,.  nr,•p,,^Hd  p-'„i*t  t  (::Ti'<  'ur.  as  well 
her  kr  V  personnel,  will  be  reviewed 
fH  '  -tn  lewers,  and  the  adequacy  of 
„.       e. ;  erience  and  qualifications  will 
be  evaluated  accordingly.  The  Secretary 
believes  that  it  is  up  to  the  apphcant  to 
state  the  adequacy  and  relevance  of  the 
qualifications  and  experience  of  its  key 
personnel. 
Changes:  None. 

Individuals  With  Disabilities  From 
Minority  Backgrounds  (§  378. 3(a)(4)) 

Comments:  One  commenter  requested 
clarification  of  proposed  §  378.3(a)(4), 
which  requires  each  applicant  in  its 
application  to  describe  the  manner  in 
which  it  will  address  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds.  The  commenter 
asked  whether  appropriate  and 
documented  outreach  to  encourage 
minority  participation  could  constitute 
compliance,  or  whether  actual  provision 
of  services  to  minority  members  is 
required. 

Discussion:  The  requirements  of  this 
section  could  be  met  by  the  provision  of 
outreach  activities  to  encourage 
minority  participation.  Widespread  and 
continuing  outreach  is  now  required. 
Each  project  must  make  substantial 
efforts  to  include  minority  members 
among  the  individuals  it  serves.  The 
Secretary  expects  that  in  most  instances 
this  outreach  will  result  in  minority 
participation  in  the  project. 

Changes:  None. 

Type  of  Projects  (§  378.6) 

Comments:  A  commenter  suggested 
that  this  section  be  revised  to  include  an 
express  reference  to  public  park  and 
recreation  agencies  and  that  program 
support  be  limited  to  entities  that  are  in 
the  business  of  operating  recreational 
programs. 

Discussion:  The  Secretary  agrees  that 
recreational  services  providers  are 
essential  to  this  program.  However,  the 
Secretary  can  neither  limit  the  eligible 
entities  to  recreational  service  providers 
only,  nor  limit  the  types  of  services 
provided  to  recreational  services  only. 
All  public  agencies  and  private 
nonprofit  organizations  are  eligible  to 
receive  a  grant  under  this  program, 
whether  or  not  their  exclusive  or 
primary  activity  is  operating  a 
recreational  program. 

Changes:  None. 

The  ADA  and  Section  504  of  the  Act 

Comments:  One  commenter  expressed 
concern  that  these  regulations  make  no 
mention  of  the  applicability  of 
regulations  implementing  section  504  of 


the  Act  or  titles  D  and  III  of  the  ADA 
to  grant  recipients.  

Discussion:  In  34  CFR  75.500,  which 
applies  to  this  program,  each  grantee 
under  a  discretionary  grant  program  is 
required  to  comply  with  the 
Department's  section  504  regulations  in 
34  CFR  part  104.  The  provisions  of  titles 
n  and  in  of  the  ADA  apply  by  their  ov^m 
terms. 

Changes:  None. 

Miscellaneous  Comments 

Comments:  A  couple  of  commenters 
requested  that  additional  information  be 
included  in  the  application  package. 
One  commenter  requested  more  specific 
information  about  where  program 
findings  are  to  be  disseminated.  The 
same  commenter  also  requested  that  the 
application  package  include  information 
about  the  Client  Assistance  Program 
(CAP)  and  the  availability  of  CAP 
materials. 

D/scuss/on.- The  Secretary  believes 
that  §  378.3(a)(1)  is  sufficiently  clear  as 
to  whom  the  Secretary  expects  project 
findings  to  be  disseminated.  Also,  each 
applicant  is  evaluated  on  its  plan  for 
dissemination  in  §  378.20(g)  and  can  be 
given  up  to  10  points  under  this 
criterion.  The  Secretary  does  not  believe 
it  is  beneficial  to  restrict  or  prescribe  to 
the  applicant  to  whom  the  findings 
should  be  disseminated. 

The  application  package  contains  a 
general  statement  regarding  the 
requirement  to  provide  information  on 
the  CAP  and  further  states  that,  if 
anyone  is  in  need  of  additional 
information  about  a  specific  CAP,  they 
can  call  the  Education  Department 
number  that  is  provided. 
C/ianges  None. 

Comments:  A  commenter  requested 
that  a  definition  of  "individual  with  a 
severe  disability"  be  included  in  the 
application  package. 

Discussion:  The  appropriate 
definition  of  this  term  is  included  in 
technical  changes  to  the  general 
vocational  rehabilitation  services 
projects  regulations  in  34  CFR  part  369. 
which  is  made  applicable  to  this 
program  in  §  378.5. 
changes:  None. 

Comments:  A  commenter  wanted 
clarification  of  whether  in-kind 
contributions  can  be  used  to  meet  the 
program  match  recjuirement. 

Discussion:  In-kind  contributions  can 
be  used  to  meet  the  program  matching 
requirement.  Section  378.4(a)  makes 
applicable  departmental  grams 
regulations  in  34  CFR  parts  74  and  80. 
These  regulations,  which  apply 
respectively  to  nonprofit  organizations 
and  State  and  local  governments, 
expressly  permit  the  value  of  in-kind 
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to:  ;nt  utions  to  be  used  as  match  in 
^§74.52;bj  and  80.24(a)(2). 

Changes:  None. 
Executiv*  Order  1229! 

These  reRuia:;ons  have  been  reviewed 
i.':  arcordance  witn  Executive  Order 
K291   They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
.T.aior  ifgiilations  established  in  the 

Inter^ovemmentai  Review 

rh:s  program  is  subject  to  the 
:■'(,. iifprcen's  of  Elxecutive  Order  12372 
and  the  regulations  Ln  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovsmmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
goverr.r.ents  for  coordination  and 
review  cf  p-oposed  Federal  Rnancial 

aSSiS'aH'  e 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Lis!  of  Subjects  in  34  CFR  Part  378 

Education,  Grajii  prugranis — 
recreation.  Recreation,  Disability  or 
individuals  with  disabilities.  Reporting 
and  recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.1281,  Projects  for  Initiating 
RecTMtionaJ  Programs  for  Individuals  with 
Disabilities  ) 

Richard  W  Rilev  I 

Secretary-  of  Education. 

The  S*^Tf»arv  amends  title  34  of  the 
C  ode  of  Fstlnr^:  Regulations  by  revising 

par*  ^"^  to  r*iart  as  follows: 

PART  37ft— PROJECTS  FOR 
INITIATING  RECREATIONAL 
PROGRAMS  FOR  INDIVIDUALS  WITH 
DISABILrriES 

S«jbpart  A — G«o«f  si 


378.1    What  is  the  Projects  for  Initiating 
Recreational  Programs  for  Individuals 
with  Disabilities  program? 

378  2    Who  is  eligible  for  an  award? 

378  3     What  ar«  the  application 

requirmnents'' 
j'S  4     What  r«gijiatio".s  annlyT 
378  5     What  deS.nrr  ::i  ^pr.v'' 
'!7g  6    What  t\'pes  of  pre  letts  .Tiay  the 

SeoTtary  f^and' 

Subpart  B— Mow  Do««  th«  S^rBtary  Make 
an  Award'* 

378  20     What  selection  criteria  does  the 

'^fv:Tt*tar^  use? 


Subcar"  u.  -Wt-..9t  CcM'dd.ona  Mutt  Ba  Mat 
•ftar  an  Award? 

378.30  What  is  the  duration  of  grants' 

378.31  What  are  the  matching 
requirements? 

378.32  What  are  the  additional 
requirements  for  grantees? 

Authonty:  29  U.S.C.  711(c)  and  777(0, 
unless  otherwise  noted. 

Sub-r^nfl  4 — General 


'ro-ecta  for  IfiJtiatirg 
a  'Of  individuate  with 


R  a  c '  fi  3 ;  ■  o  1"  a  1  J-'  r  j  gf  a  .t 
Disabilitiaa  program? 

This  program  is  designed  to  initiate 
programs  to  provide  individuals  with 
disabilities  with  recreational  activities 
and  related  experiences  that  can  be 
expected  to  aid  in  their  employment, 
mobility,  socialization,  independence, 
and  community  integration.  To  the 
maximum  extent  possible,  these 
programs  and  activities  are  to  be 
provided  in  settings  with  peers  who  are 
not  individuals  with  disabilities. 

(Authority:  Sec.  316  of  the  Act;  29  U.S.C 
711(c)  and  777(f)) 

$378.2     Who  la  eligible  ' ,.  »r  «w»'d7 

States  and  other  public  agencies  and 
private  nonprofit  organizations  are 
eligible  to  receive  a  grant  under  this 
program. 

(Authority;  Sees.  12(e)  and  316  of  the  Act;  29 
U.S.C.  711(c)  and  777(f)) 

§  ',;  'S  J     W*i9*  §r«  th€  application 
raquiremenu? 

Each  grant  application  must  include — 

(a)  A  description  of — 

(1)  The  manner  in  which  the  findings 
and  results  of  the  project  will  be 
disseminated  to  the  interested  public, 
especially  to  State  and  private 
rehabilitation  agencies  and 
organizations,  to  university-based 
leisiire  and  recreation  programs,  to 
community  recreation  providers,  and  to 
related  professional  associations.  The 
methods  of  dissemination  may  include 
but  are  not  Hmited  to,  videos, 
presentations,  manuals,  and  newsletters. 

(2)  If  applicable,  the  extent  to  which 
any  service  prtsgram  for  which  the 
applicant  has  received  funding 
previously  under  this  part  has  been 
continued  or  will  be  continued  after 
Federal  funding  ends; 

(3)  The  means  by  which  the  serv  u  e 
program  proposed  in  the  apphcation 
will  be  continued  af^er  Federal  funding 
ends;  and 

(4)  The  manner  in  which  the 
apphcant  will  address  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds. 

(b)  An  assurance  that  each  project  to 
the  greatest  extent  possible.  wi!l  use 
existing  resources  and  facilities  'o  carrv 


out  the  recreational  artivitifs  p.r-o>;ded 
by  the  project. 

(Approved  by  tno  Officp  of  .Manasfnitrt  and 
Budget  under  control  number  1820-0018.) 

(Authority:  Sees.  21(b)(5)  and  316(a)(4)  of  the 
Act;  29  U.S.C  718b  and  777(f)) 

§  378.4    What  ragulaliona  apply  ? 

The  following  regulations  apply  to  the 
Prcjects  for  Initiating  Recreational 
Programs  for  Individuals  with 
Disabilities  prtsgram: 

(a)  The  Eaucation  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFK  pan  '4   Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Lntergovemmental 
Review  of  Department  of  Education 
Program?  and  .Activities). 

(5)  34  CFR  p,irt  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperatue  Agrsf merits  to  State 
and  Local  Governments). 

(6)  34  CFR  part  61  [General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  part  82  fNeu  Restrictions 
on  Lobbying), 

(8)  34  CFR  port  85  {Ikivernmentwide 
Debarment  and  Suspension 
(Nonprocuremont)  ajid 
Crove-nmentv.-'.de  Requirements  for 
Dn.ig-Free  Workplace  (Grants)), 

(9)  34  CFR  part  65  (Drug-Free  Schools 
and  Campuses), 

(b)The  regulations  m  this  parr  '>~H 
(c)  The  regulations  in  ?4  CFR  pa.rt 
369. 

(Authority:  Sec.  316  of  the  Act;  29  U.S.C 
777(0) 

§  378.5    Whjrt  dafJnItiona  apply? 

The  definitions  in  T4  CFR  Pe.rt  369 
applv  to  this  program, 

A   •h(,r-tv  Soc  12(0)  of  the  Act;  29  U.S.C 

777(tji 

§  378  6    What  typ*a  of  projacta  may  t^a 
Secretary  fund? 

(a!  This  proKram  supports  proiects 
that  initiate  programs  of  recreational 
services  and  related  experiences  for 
;nd:v'..iuals  with  disabihties 

(h)  Activities  carried  out  unaer  this 
program  may  include,  but  are  not 
limited  to,  arts,  music,  handicrafts, 
homemaking,  camping,  dance,  4-H 
activities,  scouting,  physical  education 
and  sports,  vocational  skills 
development,  leisure  education,  leisure 
networking,  leisure  resource 
development,  and  related  recreational 
activities  desi£;ned — 
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(1)  To  aid  in  employment,  and 

(2)  To  maximize  mobility, 
socialization,  independence  and 
community  integration. 

(Authority:  Sec.  316  of  the  Act;  29  U.S.C. 
777(f)) 

S-DP'iJi;  &■ — *-'^,  ■'<  ;!,.-'^«rS  v-p  --•■■• '-."'■'v 


*r 


W'^s;  »e;«.'tion  crftsria  dc>is  ":-! 


Zfi'M"'    \J»'! 


(a)  Iir.pact  of  the  project  (20  points  i. 
(1)  The  Secretar>'  reviews  each 

application  to  determine  the  extent  to 
which  the  proposed  project  provides 
individuals  with  disabilities  with 
recreational  activities  and  related 
experiences  that  will  enhance  their 
employment,  mobility,  socialization, 
independence,  and  community 
integration  skills. 

(2l  The  Secretary  looks  for 
information  that  shows — 

(i)  The  number  of  individuals  with 
disabilities  expected  to  be  served; 

(ii)  The  types  of  individuals  with 
disabilities  ex'pected  to  be  served; 

(iii)  The  types  of  recreational 
activities  expected  to  be  available;  and 

(iv)  How  tiie  proposed  recreational 
activities  and  related  experiences  will 
improve  the  employment,  mobility, 
socialization,  independence,  and 
community  integration  skills  of  the 
individuals  with  disabilities  to  be 
served. 

(b)  Plan  of  operation  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  tne  design  of  the 
project; 

(2)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that— 

(i)  Will  accomplish  the  purposes  of 
the  program  to  initiate  programs  to 
provide  individuals  with  disabilities 
with  recreational  activities  and  related 
experiences  that  can  be  expected  to  aid 
in  their  employment,  m.obility, 
socialization,  independence,  and 
community  integration; 

(ii)  Are  attainable  within  the  project 
period  given  the  project's  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable  for 
purposes  of  evaluation;  and 

(iv)  Include  specific  objectives  to  be 
met  during  each  budget  period  that  can 
be  used  to  determine  the  progress  of  the 
prcect  toward  r.ecting  its  intended 
cutro-T'fs 

(j:  Th>'  t'^:.  It  ic.  which  the  plan  of 
n':ana£t'me;]:  iS  effective  and  ensures 
id  efficient  administration  of 


tl:e  pro 

14  i  T1 

to  U>*^  i 


ua;;ty  of  the  applicant's  plan 


Dt-' 


rsonnel  to 


achieve  each  objective  and  intended 
outcome  during  the  period  of  Federal 
funding; 

(5)  The  extent  to  which  the 
applicant's  plan  identifies  the  numbers 
of  eligible  clients  by  type  of  disability 
and  the  numbers  of  clients  with  severe 
disabilities  available  to  participate  in 
the  oroject; 

(6)  The  extent  to  which  the  applicant 
plans  to  conduct  outreach  activities  to 
recruit  participants; 

(7)  The  extent  to  which  the 
applicant's  plan  ensures  that 
individuals  who  are  otherwise  eligible 
to  participate  are  selected  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition;  and. 

(8)  The  extent  to  which  project 
activities  are  provided  in  settings  with 
peers  who  are  not  individuals  with 
disabilities. 

(c)  Quality  of  key  personnel  (10 
points).  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  proposed  for  the 
project,  including — 

(i)  The  relevant  experience  and 
training  of  the  project  director; 

(2)  The  relevant  experience  and 
training  of  each  of  the  other  key 
personnel  to  be  used  on  the  project; 

(3)  The  amount  of  time  that  each  key 
person  will  commit  to  the  project;  and 

(4)  The  extent  to  which  tne  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
appUcations  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(i)  Persons  with  disabilities; 
(ii)  The  elderly; 
(iii)  Women;  and 
(iv)  Members  of  racial  or  ethnic 
minority  groups. 

(d)  Budget  and  cost  effectiveness  (10 
points).  The  Secretary  reviews  each 
application  to  determine  whether — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities  and  the  Federal  matching 
requirements; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  "The  application  contains  sufficient 
information  on  how  the  project  will 
meet  its  matching  requirement  and 
increase  its  share  of  project  costs  during 
the  project  period,  including  an 
identification  of  the  sources  and 
amounts  of  matching  funds. 

(e)  Evaluation  plan  (10  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project; 


U)  W-i  -^  how  suLcessia.  uie 

project  is  I ;        ■      g  its  intended 
outcomes;  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable. 

(f)  Adequacy  of  resources  (5  points). 
Tne  Secretary  reviews  each  appUcation 
for  information  to  determine  that  the 
applicant  plans  to  devote  adequate 
resources  to  the  project,  including — 

(1)  The  facihties  that  the  applicant 
plans  to  use; 

(2)  The  equipment  and  supplies  that 
the  applicant  plans  to  use;  and 

(3)  The  recordkeeping  capabilities  of 
the  applicant  for  financial  and 
evaluation  purposes. 

(g)  Plan  for  aisseminaiion  of  findings 
and  results  of  the  project  (10  points). 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  its  plan  to 
disseminate  the  findings  and  results  of 
the  project  to  the  interested  public  to 
facilitate  replication  in  other  locations. 

(h)  Plan  for  sustaining  the  program 
after  the  project  period  (10  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  its  plan  to 
sustain  the  project  after  the  termination 
of  Federal  grant  support. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority;  Sees  12(c),  306(h),  and  316  of  the 
.Art:  29  I'  SC.  711(c)  and  777(f)) 

S..;    H  '  C— What  Conditions  Must  Be 

S  378.30    What  ts  the  duration  of  granta? 

Grants  under  this  program  shall  be  for 
a  maximum  period  of  three  years  unless 
renewed  in  accordance  with  the  criteria 
in  section  316(a)(2)  of  the  Act. 

(Authority-:  Sees.  12(c)  and  316  of  the  Act;  29 
U.S.C  711(c)  end  777(0) 

§378.31     ^   <'•'''    th«  matching 
raquiramenu? 

The  Federal  share  of  the  costs  of 
activities  under  this  program  is  100 
percent  for  the  first  year  of  the  grant,  75 
percent  for  the  second  year,  and  50 
percent  for  the  third  year. 

(Authority:  Sees.  12(c)  and  316  of  the  Act;  29 
use.  711(c)  and  777(n) 


•  j«.;! 


•>onal 


§378.32     vv'-.e'  s  f 
raquiramenU  for  g 

(a)  Recreational  j....,^..s  funded  under 
this  program  must  maintain,  at  a 
minimum,  the  same  level  of  services 
over  a  three-year  project  penod. 

(b)  Each  grantee  under  this  program 
shall  prepare  and  submit  annually  to  the 
Secretary  a  report  on  the  results  of  its 
grant  activities,  including  any  other 
information  the  Secretary  may  require, 
as  part  of  its  application  for 
continuation  assistance. 
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>,  Ld'  r  ."•:•-'  ^.^  .  ;  advise  and  purposes  of  the  State  Client 

apD.i  a   s  ''-::  dzA  .'y  ;pients  of  services  Assistance  Program,  including 

urder  s    roject  or.  as  appropriate,  the  information  on  seeking  assi.t     .• 'rom       [f^- rv^    h  i   '  5^44  p.  >  <  ^  <*>-93  8  45aml 

paren'-,  •.■nily  members,  guardians.  that  program.  Bi.u»«  cooe  4oo^i  j» 

ac1vo<fl'->  or  authorized  representatives  (Approved  by  the  Office  of  Management  and 

0'   nf-se  individuals,  of  the  availability  Budget  under  control  number  1820-0018.) 
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(Cf  DA  No     S4  12aj: 

Prol»ctt  tor  Initiating  Recreational 
Program*  for  Individuals  With 
Di»abilltiet;  Inviting  Appllcattons  for 
H«w  Award*  for  Fiacai  Year  1993 


*  o!  f  -oEram.To  initiate 
to  p' nv  ifct  individuals  with 
Mb. i:    >'S  w  th  rtK;reational  activities 

ft::d  'v;ti't*H  exppnencesthat  can  be 

fxpef^en  :n  -i::''  „r;  •*:!-, r  p'Tiploymenl, 
■nobi;:!v.  so*  :,a;;Zii: ;:>:; .  independence. 

and  rtj'-nnurii'v  ;;;:>'t>C'H!ion. 

E'l.gihiP  Apph'  f:"f''   S'<''»'s  and  other 
pubnr  a^encips  ann  pr;-.')'**  nonprofit 
rKf!n(.;es  and  o^^n^:;Zi^t.i!!.!^ 

Dendlinf  fi)r  Tru::sjr;.:i;l  ul 
Applications  Aukun'  *;.  ''*'^3. 

Deadline  fn:  lnt('ry<'ver:\p^<^nta]. 

.4;;p/jcaf;'):<N  Av,u,  lUU-   Ji.Vv  2,  1993. 
Available  Fu"d<   %:  'r\QZ. 


Estimated  Range  o{ Awards:  $85,000- 
-n  0,000. 

Estimated  Average  Size  of  Awards: 
$92,000. 

Estimated  Number  of  Awards:  17. 

No»e:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
\'A  :  :     s'   /  .  H  P  ^ulations  (EDGAR)  in 
34  a  K  parts  ;4,  ::■>.  77.  79.  80.  81.  82. 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  378. 

Selection  Criteria:  In  evaluating 
applies'    !^  for  grants  under  this 
competiuon,  the  Sprrf^-^rv  uses  the 
selection  criter.a    i    ;4  (  J  K  378.20. 

For  Applications:  Telephone  (202) 
205-9343.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 

Monday  throuEh  Friday 

[   ;.;;   :::  _  j  s,^ -r'n  [,  p  iNFi MUk'^'Kjif^   ',  ')■•■«' ACT: 

Tor.y  L,avala.o.  L.b.  uepanment  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3318.  Switzer  Building. 
Washington.  DC  20202-2740. 
Telephone:  (202)  205-8206.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday. 
P'.  sram  ^  ithoiity:  29  U.S.C  711(c)  and 

Aamg  Assistant  Secretary  Office  of  Special 
Education  and  Rehabilitative  Services. 
(PR  Doc.  93-15643  Filed  6-30-93;  8:45  am) 
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Management  Agency 


44  CFR  Part  354 

Fees  for  Services  to  Support  FEMA  » 
Offsite  Radiological  Emergency 
Preparedness  Program;  Interim  Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  354 
RiN3067-AC10 


Fm  for  S«rv1c««  to  Support  FEMA  • 
Offsite  Radiological  Emargancy 
Praparadnaaa  Program       . 

AGENCY:  Federal  Emergency 
Management  Agency  (FE\iM. 
ACnON:  Intenm  rule  and  request  for 
comments. 

SUMMARY:  This  interim  rule  establishes 
the  policy  and  administrative  basis  for 
FEMA  to  assess  fees  from  !ic«nsees  of 
commercial  nuclear  power  pia.nts  The 
purpose  of  this  interim  rule  is  to  outline 
the  policies  and  procedures  for 
recovering  the  full  amount  of  the  costs 
incurred  by  FEMA  to  provide  services 
for  offsite  planning  and  emergency 
preparedness  for  fiscal  year  (FY)  {993. 
Fees  r«ceived  under  the  inter: .-n  rule  are 
expected  to  offset  Federal 
appropriations  obligated  for  FESi^'s 
Radiological  Emergency  Preparedness 
(REP)  program.  FEMA  has  requested  a 
waiver  from  the  US.  Department  of 
Treasury's  cash  management  provisions 
of  directive  I  TFM  6-«000.  Section 
8025.10  related  to  the  5-day  time  frame 
for  billing  for  services  rendered  and  'he 
30-day  time  frame  for  remission  of 
payments  by  Licensees. 
DATES:  This  interim  rule  is  effatti'.e  July 
1,  1993. 

Comments  from  the  public  on  this 
interim  rule  are  encouraged  and  i:n  ited 
on  or  before  August  16,  1993. 
AOOnESSES:  VVntten  comments  should 
be  addressed  to  the  Rules  Docket  Clerii. 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agencv.  room 
840.  500  C  Street,  SW.,  Washington,  DC 
20472.  (fax)(202)  646-^536. 
FOR  FURTHER  INFORMATKX  COffTACT: 
Vem  Wingert.  Chief.  Policy 
Development  Branch,  Radiological 
Preparedness  Division,  Office  of 
Technological  Hazards.  Federal 
Emergency  Management  Agencv,  500  C 
Street.  SW..  Washington.  DC  204  72, 
(tel.)(202)  646-2872, 
SUPPLEMENTARY  INFORMATK>W:  This 
interim  rule  is  published  under  the 
authority  of  Public  Law  102-389, 
October  6,  1992,  106  stat.  157i-i6i9, 
which  provides: 

"The  Director  of  the  Federal 
Emergency  Management  Agency  shall 
promulgate  through  rulemaking  a 
schedule  of  fees  applicable  to  persons 
subject  to  the  Federal  Emergency 
Management  Agency':  Radiological 
Emergency  Preparedness  regulations. 


I 


The  aggregate  charges  assessed  pursuant 
to  this  section  dunng  fiscal  year  1993 
shall  approximate,  but  not  be  less  than, 

100  per  centum  of  the  amounts 
anticipated  by  the  Federal  Emergency 
Management  Agency  to  be  obligated  for 

its  Radiological  Emergency 
Preparedness  program,  •   •   •   •■  i 

On  March  6.  1991.  FEMA  published 
in  the  Federal  Register  (56  PR  94S2- 

9459)  the  final  rule.  44  CFR  part  353, 
that  established  a  structure  for  assessing 
user  fwes  to  the  Nuclear  Regulatory 
Commission  s  (NRC)  licensees  for  site- 
specific  services  provided  by  FEMA  that 
directly  contribute  to  the  fulfillment  of 
emergency  preparedness  requirements 
needed  for  licensing  by  the  NRC  under 
the  Atomic  Energy  Ad  of  1954,  as 
amended. 

Under  44  GTi  part  354,  fees  will  be 
assessed  based  on  costs  incurred  or 
obligated  for  both  site-specific  and 
genenc  ser\ices  performed  by  FEMA 
staff  and  FEMA  contrartors.  Licensees 
with  multiple  sites  will  receive 
consolidated  bills. 

A  comparison  of  the  fee  structures 
under  parts  353  and  354  follows  with  a 
highlighting  of  similarities  and 
differen(^»s: 

ilj  .Authoritv.  The  authority  upon 
which  part  353  was  constituted  and 
implemented  is  the  Independent  Offices 
.Appropriations  Ac1  of  1952,  This 
authority  is  not  limited  to  any  specific 
fiscHfll  year  The  authority  for  part  354  is 
Public  Law  102-389  and  is  restricted  to 
Fiscal  Year  (FY)  1993.  While  this 
interim  rule  is  restricted  by  Public  Law 
102-389  to  FY  1993,  FEMA  reserves  the 
option  of  n-fissuing  or  am.ending  part 
354  for  other  fi.scai  years  provided  that 
appropriate  authority  is  enacted. 

(2!  .Scope.  FEMA  mu.st  assess  NRC 
licensees  for  100%  of  the  FY  1993  costs 
of  the  REP  Program  under  part  354. 
Under  44  CFR  part  353.  FEMA  could 
only  assess  licensees  for  costs 
attributable  to  site-specific  services  that 
directly  related  to  the  fulfillment  of  NRC 
licensing  requirements  sucii  as  exercise 
evaluation   Based  on  the  administration 
of  part  3  5  3,  fees  assessed  for  such 
services  were  expected  to  recover 
approximately  40%  to  60%  of  the 
annual  REP  Program  budget. 

!31  Assessment  methodology.  The 
method  used  for  a.s.sessing  fees  under 
part  353  was  based  on  time  spent  on 
applicable  services  multiplied  by  the 
established  rist;al  year  hourly  rate  for 
FEMA  personnel  and  on  actual  costs  for 
applicable  services  provided  by  FEMA- 
coiitracl  personnel.  Costs  for  generic 
services  were  not  recovered.  'The 


'  S«e  S  3S4.3  for  definition  of  "Persons  or 

Licuniae."' 


method  proposed  under  part  354  is 
based  on  recovery  of  both  site-specific 
and  generic  costs  incurred  or  obligated 
by  FEMA  personnel  and  by  FEMA 
contractors. 

(a)  Site-specific  services.  While  site- 
specific  services  billable  under  part  353 
included  only  those  services  that 
directly  related  to  NRC  licensing 
requirements,  site-specific  services 
billable  under  part  354  include  all  such 
services  whether  or  not  they  directly 
support  NRC  licensing  requirements. 

(b)  Generic  services.  While  licensees 
were  not  billed  for  the  costs  of  generic 
services  under  part  353.  they  are  under 
part  354. 

While  this  interim,  rule  is  restricted  by 
Public  Law  102-389  to  fiscal  year  (FY) 
1993,  FEMA  reserves  the  option  of 
reissuing  or  amending  part  354  for  other 
fiscal  years  provided  that  appropriate 
authority  is  enacted.  The 
Administration  has  proposed  in  the  FY 
1994  budget  to  continue  collecting  fees 
for  FY  1994  and  subsequent  fiscal  years. 

While  FEMA  is  employing  a  new 
approach  for  the  assessment  and 
collection  of  fees  from  licensees  for  FY 
1993.  part  353  remains  in  effect  and  will 
apply  in  any  subsequent  fiscal  year  for 
which  FEMA  is  not  authorized  to  collect 
user  fees  for  generic  services. 

Services  provided  by  FEMA  in 
support  of  preparedness  for  commercial 
nuclear  power  plant  emergencies  are 
provided  in  support  of  a  Memorandum 
of  Understanding  (MOU)  between  NRC 
and  FEMA  (50  FR  15485,  April  18, 
1985)  and  regulations  issued  bv  both 
FEM.A  (44  CFR  parts  350,  351  and  352) 
and  NRC  (10  CFR  parts  50  and  52).  The 
referenced  NRC-FEMA  MOU  is 
included  as  Appendix  A  to  part  354. 

Emergency  response  plans  and 
exercises  are  evaluated  under  joint 
FEMA-NRC  criteria,  NUREG-0654/ 
FEMA-REP-1,  Revision  1  and 
Supplement  1.  When  State  and  local 
governments  do  not  participate  in  the 
development  of  an  emergency  plan,  the 
licensee  can  submit  a  utility  plan  to  the 
NRC.  FEMA,  as  requested  by  the  NRC 
through  the  MOU.  also  will  make 
assessments  and  provide  findings  on 
utility-developed  plans  and  exercises, 
evaluated  under  Supplement  1. 

Under  §  354.4.  Assessment  of  Fees,  of 
the  interim  rule,  the  determination  of 
costs  is  divided  into  three  groups: 
FEMA  Personnel;  FEMA  Contract 
Personnel;  and  Other  FEMA  Contract 
Services.  FEMA  estimates  that  the 
hourly  rate  for  FEMA  Personnel  will  be 
in  the  range  of  $1 10  to  $130,  based  on 
salaries  and  expenses  of  an  estimated 
$5,872,000,  including  travel,  divided  by 
the  actual  number  of  site-specific  hours 
reported  for  FY  1993.  FEMA  will 


Federal  Register  /  Vc 


58, 


.'o,  i; 


Thursdav.  lalv 


19'J: 


Ki 


R-»gi:latinns 


35?~1 


recover  an  estimated  $4,300,000  for  its 
Contrart  Pensonnel  m  FY  \^^:i.  and  an 
estimated  $300,000  for  Other  Contract 
Services. 

The  annual  billing  provision  and  the 
45-d8y  time  frame  for  payment  of 
FEMA  s  bills  are  incorporated  in  this 
interim  rule  contingent  upon  the 
granting  of  e  waiver  from  the  U.S. 
Department  of  Treasury.  If  the 
Department  of  the  Treasury  does  not 
gra.i!  a  waiver,  FEMA.  if  practicable. 
will  execute  an  estimated  billing 
procedure,  and  will  modify  this  interim 
rule  ar.cordingly. 

Reijulatory  Fipxsuilily  Ad 

The  Director  certifies  that  this  interim 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  because  the  rule  will 
not  apply  to  a  substantial  number  of 
small  entities  as  defined  by  the  Small 
Business  Size  Standards.  13  CFR 
121.601.  Division  E,  Major  Group  49,  as 
amended  57  PR  62520.  December  31. 
1992.  and  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  a  substantial  number  of  small 
entities 

National  Environmental  Policy  Act 

The  Director  has  determined  under 
the  National  Environmental  Policy  Act 
of  1969  and  FEMA  Regulation.  44  CFR 
part  10.  Environmental  Considerations, 
ihat  this  rule  is  not  a  major  Federal 
action  significantlv  affecting  the  quality 
of  the  human  environment.  Therefore. 
an  environmental  impact  statement  is 
not  required 

Regulatory  Analysis 

This  interim  rule  is  not  a    niajor  rule" 
as  the  term  is  used  in  E.xecaitive  Or-wr 
12291  and  implementing  0MB 
guidance.  It  will  not  have  an  annual 
effect  on  the  ec:onomy  of  $100  million 
or  more,  will  not  result  in  a  major 
increase  in  costs  or  prices  to  consumers, 
uidividual  industries,  Federal,  Stale  or 
local  agencies  or  geographic  regions  and 
will  not  have  a  significant  adverse 
impact  on  competition,  employment, 
investment,  productivity,  innovation  or 
the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
basecl  enterprises  in  domestic  or  expirt 
markets.  Therefore,  no  regulatory 
analysis  is  required 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collection 
of  information  requirements  and  is  not 
subject  to  the  Paperwork  Reduction  ,^ct 


of  1980,  as  amended  (44  U.S.C.  3501  et 

seq  ). 

Executivp  Order  12612.  Federalism 

A  Federpiism  assessment  under  E.G. 
1 2*^  1 2  hns  b*«n  prepared  and  a  copy  is 
hvhIh'i  e  for  inspection  and  copying  for 
a  fee  from  the  Rules  Drx  V«t  Clerk, 
above. 

Li«<.  of  Subject*  m  44  CJR  Fart  j'>4 

Disaster  assistance.  Intergovernmental 
relations.  Nuclear  power  plants  and 
reactors.  Radiation  protection,  and 
Technical  assistance. 

Accordingly,  44  CFR  is  amended  by 
adding  part  354  to  read  as  follows: 

FAPT  354— FEE  FOR  SERVICES  TQ 
SUPPORT  THE  RADIOLOGICAL 
EMERGENO  PREPAREDNESS 
PROGRAM 

354.1 
354.2 
354.3 
354.4 
354  5 


Purpose. 
Scope. 
Definitions. 
Assessment  of  fees 
Costs  for  FEMA  and  FEMA -contract 
services. 

354.6  Description  of  site-specific  and 
generic  services. 

354.7  Billing  and  payment  of  fees. 

354.8  Failure  to  pay. 

Appendix  A  to  Pari  354 — Mpmurandum 
of  I  nder^tandmg  Between  }-e<if'u! 
Emersency  Management  A^ent  v  ariii 
Nuclear  Regulatory  CommiSkSion 

Authority:  i>ec.  109.  Pub.  L.  9t>-2y5.  94 
Stat.  780:  Sec.  2901.  Pub.  L  98-369.  98  Stat. 
494.  Title  111,  Pub.  L  102-389. 106  Stat.  1571; 
EO  12148,  3CFR.  1979  Comp,  p.  412(50 
use.  App.  2251  note);  EO  12657.  3  CFR, 
1988Comp.  p  611. 

§354.1     PurpoM 
This  part  sets  out  policies  and 

firocedures  for  assessment  of  fees  to 
icensees  of  commercial  nuclear  power 

plants  for  recoverv  of  at  least  100%  of 
the  cost  of  services  provided  by  the 
Federal  Emergency  Management  Agency 
|FEM\]  through  the  Radiological 
Emergencv  Preparedness  (KH*)  Program, 
as  authorized  under  title  III.  Public  Law 
102-389,  106  Stat   1571  The  schedule  of 
fees  shall  be  fair  and  equitable,  and 
shall  refieti  the  full  amount  of  direct 
and  indired  costs  incurred  through  the 
provision  of  regulatory  services  Such 
fees  will  be  assessed  m  e  manner  that 
reflects  the  use  of  agency  resources  for 
classes  of  regulated  persons  and  the 
administrative  costs  of  colitcting  such 
fees.  Fees  received  pursuant  to  t.^us 
section  shall  be  deposited  in  the  generf.! 
fund  of  the  Treasury  as  off.'iettuig 
receipts.  Assessment  and  collection  of 
such  fees  are  only  eulhonzed  during 
f.scal  year  1993. 


1 364  2     Scop*. 

The  regulation  in  this  i>arl  applies  to 
all  licensees  who  have  applied  for  or 
have  received: 

(a)  A  license  from  the  Nuclear 
Regulatory  Commission  (NRC)  to 
construct,  operate  or  decommission  a 
commercial  nuclear  power  plant; 

(b)  A  possession-only  license; 

(c)  An  early  site  permit; 

(d)  A  combined  construction  permit 
and  operating  Ucense;  or 

(e)  Any  other  NRC  licensee  that  is 
now  or  may  become  subject  to 
requirements  for  offsite  radiological 
nlanninc  and  preparedness. 

I  .iM  3    L)«flnltion«. 

As  used  in  this  part,  the  following 
terms  and  concepts  are  defined: 

(a)  FEMA  means  the  Federal 
Emergency  Management  Agency. 

(b)  NHC  means  the  Nuclear  Regulatory 
Commission. 

(c)  Technical  assistance  means 
services  provided  by  FEMA  to  facilitate 
offsite  radiological  emergency  planning 
and  preparedness  such  as  provision  of 
support  for  the  preparation  of  offsite 
radiological  emergency  response  plans 
and  procedures,  provision  of  advice  and 
recommendations  for  specific  aspects  of 
preparedness  such  as  alert  and 
notification  and  emergency  public 
information. 

(d)  Persons  or  Licensee  means  the 
utility  or  organization  that  has  applied 
for  or  has  received: 

(1)  A  license  from  the  NRC  to  operate 
or  decommission  a  commercial  nuclear 
power  plant; 

(2)  A  possession-only  license; 

(3)  An  early  site  permit; 

(4)  A  combined  construction  permit 
and  operating  license;  or 

(5)  Any  other  NRC  licensee  that  is 
now  or  may  become  subject  to 
requirements  for  offsite  radiological 
planning  and  preparedness  activities. 

(e)  /MC  means  Regional  Assistance 
Committee  chaired  by  FEMA  with 
representatives  irom  the  Nuclear 
Regulatory  Commission.  Environmental 
Protection  Agency,  Department  of 
Health  and  Humeri  S4^r%  res. 
Department  of  Ener^jv .  Department  of 
Agriculture.  Department  of 
Transportation.  Department  of 
Commerce.  Department  of  Interior,  and 
other  Federal  Departments  and  agencies 
as  appropriate 

(f)  REP  riiKans  .R^s biological 
Emergency  Preparedness  as  in  FEMA's 
REP  Program. 

(g)  Fiscal  Year  means  the  Federal 

P's  h!  \*';ir    ommendng  on  the  first  day 
,    O  ;>:>.'   .'.rough  the  thirtieth  day  of 
Septembt-; 

ih)  Federal  Radiologica]  Preparedness 
Coordinating  Committee  (FRPCC)  means 
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a  committer?  cnaired  by  FEMA  wi'h 
reprewntatlves  from  the  Nuclear 
Regulatory  Commission.  Environmental 
Protection  A^enry  Department  of 
Health  and  Human  Services, 
Department  of  Interior.  Departrri«nt  of 
Energy,  Department  of  Transportati on, 
United  States  Department  of 
Agnc-uiture,  Deudrtment  of  Corr.rrfrce, 
Department  of  S'ate,  Department  f>f 
V'B:erar.8  Affairs.  C-enerai  Sen.!:  c^ 
Administration.  National 
Communications  System,  the  National 
Aeronautics  and  Space  Administration 
and  other  Fea^rai  Departments  and 
agencies  as  app,-opriate 

(i)  Sue  means  Uie  i'j<:ation  at  which 
one  or  more  rommercjal  nuclear  power 
piaiits  (reactor  units)  havw  'oeen,  or  ar« 
planned  to  b«,  f.onstruc-*e<J. 

(j)  Site-5peci:ir  r.,.s/j  mean  the  costs  of 
ail  offsue  radiolcg-cai  emergency 
planning  and  prepdredness  sprv-ices 
provided  by  FEMA  and  bv  FKKL\ 
contractors  concemng  the  nroed 
geographical  art>e  surrounding  th« 
locations  at  which  one  or  morfl 
commercial  nuclear  pjwer  plants 
(reactor  units  j  have  twer. .  or  are  planned 
to  be.  construc'ed 

(kj  Obligate  or  obligation  refers  to  a 
legal  res«rva(ion  of  appropr.atfKl  f'mds 
for  expenditure 

i  354.4    A«a«Mrrv«nt  of  ?ms. 

Assessments  ;f  fees  foriicensees  shall 
be  based  on  the  fuiiowmg  m.ethodology 
that  includes  both  site-specific  and 
ger.enc  adiviitjs  provid-id  by  FEMA 
and  !-hrough  its  contra,  t..rs.  Fe&s  will  be 
assessed  only  for  services  provided  by 
FF3^A  and  bv  FEMA  conJrar-tors  and 
not  for  the  Sd,-vu.»^s  provided  by  other 
Federal  agencies  involved  in  the  FRPCC 
or  the  K,\C£. 

!d)  Determiiaticn  of  costs  for  FEMA 
personnel.  The  costs  for  FEMA. 
personnel  w.d  ^.-^  detorminf»d  by 
multiplying  the  nunriber  of  site-specific 
hcurs  reportf»d  bv  the  FY  1993  hourly 
rtite  The  houriy  rme  wnl  be  calculated 
by  dividing  the  tjtai  obiigatiors  for 
salaries  and  expenses,  including  travel, 
by  the  actual  number  of  site-specific 
hours  reported  f":  FY  l-30:i   because 
total  obligatior-is  for  salaries  and 
expenses  wiil  serve  as  the  fixed  base  in 
this  methodoio^,   the  genpn.-  costs 
associated  with  F  EMA  staff  serv  icps  will 
be  recovered  as  a  proportional  part  of 
the  site-specific  costs.  The  exact  hourly 
rate  will  be  calculated  at  the  end  of  FY 
1993  when  the  total  number  of  site- 
specific  hours  can  be  determined 

(b)  Determination  of  costs  for  FES{A 
contract  personnel  The  following 
approach  will  be  used  to  recover  the 
bulk  of  the  Emergency  Management 
Planning  and  Assistance  (EMPAj, 


contractor  support,  portion  cf  the  REP 
Program  budget.  This  portion  of  EMPA 
funds  is  used  for  contrat  tors  who 
perform  predominantly  site-specific 
■iervices.  Actual  site-specific  costs 
obligated  will  be  assessed  in  the 
hcensees.  ObHgated  generic  costs  will 
be  assessed  proportional  to  the 
percentage  of  the  site-specific  costs. 

(c)  Determination  of  costs  for  other 
FEMA  contract  services.  The  following 
approach  will  be  used  to  recover  the 
remaining  EMPA  funds  of  the  RET 
Program  budget.  Obligations  solely  far 
generic  program  work  that  provides 
similar  potential  benefits  to  all  licensees 
will  be  divided  equally  among  the 
licensees  on  a  per  site  basts. 

I IM  5     Co«ts  tor  FEMA  and  FEMA- 
contract  Mrvtcce. 

Liceristttts  shall  be  assessed  for  site- 
specific  services  provided  by  FEMA 
personnel  based  on  an  estabUshed 
hourly  rate.  FEMA  contract  services  will 
be  charged  either  on  the  basis  of  actual 
costs  incurred  or  equally  among  all 
licensees  as  described  in  §  354  4. 

I  364  S    O««cfipt)oo  of  sitft-tpvcific  and 
0en«r)c  t»f vices. 

i>ite-spetific  and  generic  services 
provided  by  FEMA  and  by  FEMA 
contractors  for  which  licensees  shall  be 
assessed  fees  include  but  are  not  limited 
to  the  following: 

(a)  Site-specific  servjces.*(l) 
Evaluation  of  State  and  local  plans  and 
preparedness. 

(2)  Scheduling  of  exercises. 

(3)  Development  of  exercise  objectives 
and  scenarios. 

(4)  Pre-exercise  logistics. 

(5)  Conduct  of  exercise  and 
evaluation. 

(6)  Preparing,  reviewing  and 
finalizing  exercise  reports,  notice  and 
conduct  of  public  meetings 

(7)  Scheduling,  conducting  and 
evaluating  remedial  exercises,  medical 
services  drills,  or  other  exercises  and 
drills  including  participation  in 
meetings  and  the  preparation  and 
review  of  reports. 

(8)  Preparation  of  findings  and 
determinations  on  the  adequacy  or 
approval  of  plans  arid  preparedness. 

(9)  Conduct  01  df'  fcrmal  44  CFR  part 
350  review  prcK  ess. 

(lOj  Providing  technical  assistance  to 
States  and  local  governments. 

(11)  Review  of  licensee  submissions 
under  44  CFR  Part  352. 

(12)  Review  of  NRG  licensee  plan 
submissions  under  the  NRC  FEMA 
.Memorandum  of  Understanding  on 
Planning  and  Preparedness  in  appendix 
A  of  this  part. 


(13)  Participation  in  NRC  adjudicatory 
pro<:eedings  and  any  other  site-spfv  iflc 
legfil  cos*s. 

(14)  Alert  and  notification  s\'stem 
reviews. 

(1  S)  Responses  to  petitions  fi>ed 
under  10  CFR  2  296. 

(IB)  Disaster-initialed  reviews  and 
evaluations. 

(171  Congressionally  initiated  reviews 
and  evaluat.ons 

(18)  Licensee  requests  f,^r  audits  of  Lho 
fee  program  or  responses  to  c-haliengHS 
for  f'EM.^'s  administration  of  the  fee 
f  rc'^ram. 

(b)  Generic  senices.  (Ij  Development 
of  guidance,  planning  standards  and 
policy, 

(21  Coordination  with  other  Federal 
agencies  to  enhance  the  prepareviness  of 
Siate  and  local  governments  for 
radiological  emergencies. 

(3)  Q)ordmatinn  of  REP  Program 
issues  with  constituent  Grgani2ation<^ 
such  as  ihe  National  Erriergerirv 
Management  Association,  Conftriranre  of 
Radiation  Contrcl  Program  Directors. 
.Nuclear  Management  anvl  Resources 
Council,  and  the  Edison  Electric 
liistitute. 

(4)  Implementation  and  coordination 
of  REP  Program  training  with  FEMA's 
Emergency  Management  Institute  (EMIJ 
to  assure  effective  development  and 
imp!emenfati.'jn  of  REP  training  courses 
and  conferences 

I'.)  Participation  of  REP  .staff  as 
lecturers  or  oth^r  f'.inctions  at  EMI, 
conferences  and  workshops. 

(6)  Services  associated  witii  the 
as.sessment  of  fees,  billing,  and 
administration  of  this  part. 

$  3b^.7     Billing  and  payrr)«nt  of  <•«•, 

FEM.'\  Will  forward  bi.is  to  iictnsees 
ba.sed  on  the  assessment  methodology 
set  forth  in  §  354.4  to  recover  at  least 
K)0%  of  the  cost  of  services  provided  by 
FEMA  through  its  REP  Program,  The 
assessments  for  each  si'e  and  licensee, 
as  stated  above,  will  reflect  both  site- 
specific  and  generic  costs  for  FF..M.^ 
staff  and  contractors,  Becau>^e  of  the 
need  to  use  actual  site-specific  data  in 
this  methodology.  FEMA  wi!i  d»^termine 
costs  for  FY  1993  services  during  the 
first  quarter  of  FY  1994  and  for\*'ard  one 
bill  to  licensees  for  assessed  FY  1993 
costs.  FEfvlA  bills  will  be  payable  by 
each  licensee  within  45  days  of  .-eceipt 
of  invoices.  Notwithstanding  the  above, 
FEMLA  reserves  the  nght  to  assess 
licensees  on  an  estimated  basis  at  any 
time  during  the  fiscal  year. 

§354.8    Failure  to  pay. 

In  any  case  where  FEMA  believes  that 
a  licensee  has  failed  to  pay  a  prescribed 
fee  required  under  this  part,  proceduTGS 
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wni  be  '.rr,  lamented  ih  accordance  with 
44  CPR  pan  1 1 ,  subpart  C,  to  effectuate 
collections  under  the  Debt  Collection 
Act  of  1982  (31  V^r  ■^7-\  1  o»  '^r,  ^ 

Appendix  A  to  Phf?  354 — Mf'rTuirandijrn 
of UndrrslaKdini;  Between  i-e*'i'ial 
Emergency  M.in?Ef^menl  Agent  ^  .ijiii 
Nuclear  Reguialor-v  (,ominis».ior, 

The  Fedoral  Emergency  Management 
Agency  (FEMA)  and  the  Nuclear  Regulatory 
Commission  (NRC)  have  entered  into  a  new 
Memorandum  of  Understanding  (MOU) 
Relating  To  Radiological  Emergency  Planning 
and  Preparedness.  This  supersedes  a 
memorandum  entered  into  on  November  1 , 
1980  (published  December  16. 1980.  45  FR 
82713).  The  substantive  changes  in  the  new 
MOU  deal  principally  with  the  FEMA 
handling  of  NRC  requests  for  findings  and 
dtiterminations  concerning  offsite  planning 
and  preparedness.  The  basis  and  conditions 
for  interim  findings  in  support  of  licensing 
are  defined,  as  v.'^ll  as  provisions  for  status 
rejxMis  when  pidi.s  dTB  not  complete.  The 
text  of  the  MOU  follows. 

Memorandum  of  Understanding  Between 
NRC  and  FEMA  Relating  to  Radiological 
Emergency  Planning  and  Preparedness 

I.  Background  and  Purposes 

This  Memorandum  of  Understanding 
(MOU)  establishes  a  framework  of 
cooperation  between  the  Federal  Emergency 
Management  Agency  (FEMA)  and  the  U.S. 
Nuclear  Regulatory  Commission  (NRC)  in 
radiological  emergency  response  planning 
mat'ers  *n  that  their  mutual  efforts  will  be 
directed  toward  more  effective  plans  and 
related  preparedness  measures  at  and  in  the 
vicinity  of  nuclear  reactors  and  fuel  cycle 
facilities  which  are  subject  to  10  CFR  part  50, 
appendix  E,  and  certain  other  fuel  cycle  and 
materials  licensees  which  have  potential  for 
significan'  accidental  offsite  radiological 
releases.  The  .mRmorandum  is  responsive  to 
the  Presider.t  s  derision  of  I>ec8mber  7, 1979. 
that  FBM.A  w.ii  talte  it"  lead  in  offeite 
planning  and  respnnsv  his  request  that  NRC 
assist  FEMJ^  m  cArr-v .'«  out  this  role,  and  the 
NRC's  continuing  s!ati;':!r%  responsibility  for 
the  radiological  hettiir  .inci  safety  of  the 
public. 

Onjanuarv'  14,  WcO  ".it-  twc-  aKpnciPS 
entered  into  a  "Memordndurr.  (■; 
Understanding  Between  SHC.  and  t  t~M*  "o 
Accomplish  a  Prompt  l:r.;!rove:;.c:i'  .:. 
Radiological  Emergencv  Pref>d.'fd,-it\:-     '...""iat 
was  respKJnsive  to  the  Presidcr'  >  'V  vi:::)cj 
7,  1979.  statement,  A  revised  ar.d  .  f!.ia'.t«i 
memorandum  of  understanding  Lx-caTie 
effective  November  1,  IQaO  This  NU.'l    .>  a 
further  revis'on  to  reflect  the  evo'vi-.g 
relationship  between  NRC  and  FEMA  a:id  the 
experience  gained  m  carrying  out  'he 
provisions  of  the  January'  and  Nc;vember  1980 
MOUs.  This  MOU  supersedes  these  two 
earlier  versions  of  the  MOl.'. 

The  general  pnaciples,  agreer!  to  in  the 
;,r*'\iou8  MOU's  and  reaffinned  in  this  MOl'. 
d-f  as  foiiows;  FEMA  ctxirriinatps  a"  Federal 
[.ianning  for  the  offsifp  iinpart  rf  radiological 
er.'.ergency  response  pians '  aru! 


preparedness,  Tiak^'i  f.:j".  ;;^  and 
detertnination--  as  ■:  *'  >  n  nquacy  and 
capability  of  Implamenting  offsite  plans  and 
communicates  those  findings  and 
determinations  to  the  NRC.  The  NRC  reviews 
those  FEMA  findings  and  determinations  In 
conjunction  with  the  NRC  onsite  findings  for 
the  purp>ose  of  making  determinations  on  the 
overall  state  of  emergency  preparedness. 
These  overall  findings  and  detennlnatioos 
are  used  by  NRC  to  make  radiological  health 
and  safety  decisions  in  the  issuance  of 
licenses  and  the  continued  operation  of 
licensed  plants  to  include  taking  enforcement 
actions  as  notices  of  violations,  civil 
penalties,  orders,  or  shutdown  of  operating 
reactors.  This  delineation  of  responsibilities 
avoids  duplicative  efforts  by  the  NRC  staff  in 
offsite  prepart'dness  matters. 

A  separate  MOU  dated  October  22, 1980, 
deals  with  NRC/FEMA  cooperation  and 
responsibilities  in  response  to  an  actual  or 
fwtential  radiological  emergency.  Operations 
Response  Procedures  have  been  developed 
that  implement  the  provisions  of  the  Incident 
Response  MOU.  These  documents  are 
intended  to  be  consistent  with  the  Federal 
Radiological  Emergency  Response  Plan 
which  describes  the  relationships,  roles,  and 
responsibilities  of  Federal  agencies  for 
responding  to  accidents  involving  peacetime 
nuclear  emergencies. 

n.  Authorities  and  Responsibilities 

FEMA-Executive  Order  12148  charges  the 
Director,  FEMA.  with  the  responsibility  to 
establish  Federal  policies  for.  and  coordinate, 
all  civil  defense  and  ci>il  emergency 
planning,  management,  mitigation,  and 
assistance  functions  of  Executive  agencies 
(Section  2-101)  and  represent  the  President 
in  working  with  State  and  local  governments 
and  the  private  sector  to  stimulate  vigorous 
participation  in  civil  emergency 
preparedness,  mitigation,  response,  and 
recovery  programs.  (Section  2-104.) 

On  Decembw  7, 1979,  the  President  in 
response  to  the  recommendations  of  the 
Kemeny  Commission  on  the  Accident  at 
Three  Mile  Island,  directed  that  FEMA 
assume  lead  responsibility  for  all  offsite 
nuclear  emergency  planning  and  response 

Specifically,  the  FEMA  responsibilities 
with  respect  to  radiological  emergency 
preparedness  as  they  relate  to  NRC  are: 

1.  To  take  the  lead  in  offsite  emergency 
planning  and  to  re\'iew  uui  assess  offsite 
emergency  plans  and  preparedneas  for 
adequacy. 

2.  To  maiiLe  findings  and  determinations  as 
to  whether  offsite  emergency  plans  are 
adequate  and  can  be  Implemented  (e.g., 
adequacy  and  maintenance  of  procedures, 
training,  resources  staffing  levels  and 
qualifications,  and  equipment  adequacy). 
Notwithstanding  the  procedures  which  are 
set  forth  in  44  CFR  part  350  for  requesting 
and  reaching  a  FEMA  adjT.:,ri,,s;'a'  \t 
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findings,  will  be  provided  by  FEMA  for  use 
as  needed  in  the  NRC  licensing  process.  Such 
findings  will  be  provided  by  FEMA  on 
mutually  agreed  to  schedules  or  on  specific 
NRC  request.  The  request  and  findings  will 
normally  be  by  written  communications 
between  the  co-chairs  of  the  NRC/FEMA 
Steering  Committee.  An  interim  finding 
provided  under  this  arrangement  will  be  an 
extension  of  FEMA 'i  procedures  for  review 
and  approval  of  offsite  radiological 
emergency  plans  and  preparedneM  m(  forth 
In  44  CFR  part  350.  It  will  be  based  on  the 
review  of  currently  available  plans  and,  if 
appropriate,  joint  exercise  results  related  to 
a  specific  nuclear  power  plant  site. 

An  interim  finding  based  only  on  the 
review  of  currently  available  o^te  plana 
will  include  an  assessment  as  to  whether 
these  plans  are  adequate  when  measured 
against  the  standards  and  criteria  of  NUKEG- 
0654/'FEMA-R£P-l,  and.  pending  a 
demonstration  through  an  exercise,  whether 
there  is  reasonable  assurance  that  the  plans 
can  be  implemented.  The  finding  will 
indicate  one  of  the  following  conditions:  (1) 
Plans  are  adequate  and  there  is  raMonabte 
assurance  that  they  can  be  implemented  with 
only  limited  or  no  corrections  needed:  (2) 
plans  are  adequate,  but  l)efare  a 
determination  can  be  made  as  to  whether 
they  can  be  implemented,  corrections  must 
be  made  to  the  plans  or  supporting  measures 
must  be  denoonstrated  (e.g.,  adequacy  and 
maintenance  of  procedures,  training, 
resources,  staffing  levels  and  qualifications, 
and  equipment  adequacy);  or  (3)  plans  are 
not  adequate  and  cannot  be  implemented 
until  they  are  revised  to  correct  deficiencies 
noted  in  the  Federal  review. 

If  in  FEMA's  view  the  plans  that  are 
available  are  not  completed  or  are  luit  ready 
for  review,  FEMA  will  provide  NRC  with  a 
status  re[>ori  delineating  milestones  for 
preparation  of  the  plan  by  the  offsite 
authorities  as  well  as  FEMA's  actions  to 
assist  in  timely  development  and  review  of 
the  plans. 

An  interim  finding  on  preparedness  will  be 
based  on  review  of  currently  available  plans 
and  joint  exercise  results  and  will  Include  an 
assessment  as  to  (1)  whether  o&lta 
emergency  plans  are  adequate  M  meacured 
against  the  standards  and  criteria  of  NUREC- 
0654/FEMA-REP-l,  Revision  1  and 
Supplement  1,  and  (2)  whether  the 
exercise(s)  demonstrated  that  there  is 
reasonable  assiirance  that  the  plans  can  be 
Implemented. 

An  interim  finding  on  preparedoess  will 
indicate  one  of  the  ioUowing  conditions:  (1) 
There  is  reasonable  assuiance  that  the  plans 
are  adequate  and  can  be  implemanted  as 
demonstrated  in  an  exercise;  (2)  thara  are 
deficiencies  that  may  adversely  affect  public 
health  and  safety  that  must  be  corrected  In 
order  to  provide  reasonable  assurance  that 
the  plans  can  be  implemented;  or  (3)  FEMA 
is  undecided  and  will  provide  a  schedule  of 
actions  l<»ad'"g  to  a  decision. 

3.  To  assume  respoasibilit>',  as  a 
supplement  to  State  and  local,  and  utility 
efforts,  for  radiological  emergency 
preparedness  training  of  State  and  local 
officials. 

4.  To  develop  and  issue  an  updated  sarias 
of  interagency  assignments  which  delineate 
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respectivo  igency  capabihtie*  and 
resfXJMibilities  and  define  procedar«is  for 
coordination  and  direction  for  emergenry 
planning  and  re5p4:jnse.  fCurrent  assiRamenis 
are  in  44  CFR  part  351   Ma.-r,h  r  ,  iQHr   47 
FR  1075a)  1 

NRC— Th«  Atomic  Energy  Act  of  1954,  as 
amended,  require*  that  the  NRC  ^mn! 
licenwf  only  if  the  health  and  »afery  of  the 
public  is  adequately  protected.  While  the 
Atomic  Energy  Act  does  not  specifically 
require  emergency  plans  and  related 
preparedneM  measures,  the  NRC  inquires 
consideration  of  overall  emergpncv' 
preparwdnew  as  a  part  of  the  'icensmg 
process.  The  NRC  pj.es!  10  CF8  50  33.  50.34, 
50  47,  50  54.  and  appendix  E  fo  10  CFR  par 
50)  include  n»qu;remen's  for  the  licensee's 
emergency  plans. 

Specifically,  the  NRC  P3sp<prsibiHties  for 
radiological  emer^iPncy  preparedness  are: 

1.  To  assess  license*  erT:CT^°r:.-\'  plans  for 
adequacy.  This  rf>v!ew  wi.;  .ni   u  i>> 
orgar.izations  with  whnn:  ik  ensees  have 
wntten  agreen:er.ts  to  prrivide  3nsite  support 
services  under  eme.-gf»ncy  cnnditions. 

2  To  verify  that  licensee  emergency  plans 
are  adequately  implemented  (e.g..  adequacy 
and  maiatenar.~e  sf  procadures.  training, 
resources  staffir.a  '^v  els  and  qualifications, 
and  equipmen'. 

3  To  review  'he  FEMA  findings  and 
determinations  as  'o  whether  offeite  plans  are 
adaquate  and  can  be  implemented. 

4  To  make  radiological  health  and  safety 
decisions  with  regard  to  the  overall  state  of 
emeri^Bncy  preparedness  (I.e.,  Integration  of 
emergency  prepa.'edness  onsite  as 
de'ermiaed  bv  thf  NRCand  oflsite  as 
determinerd  bv  F£\LK  and  reviewed  by  NRC) 
such  as  assoTJ-  e  for  continued  operation, 
for  Issuance  of  operating  licenses,  or  for 
taking  enforcement  actions,  such  as  notices 
of  violations,  civil  penalties,  orders,  or 
shutdown  of  operating  reactors. 

III.  Areas  of  Cooperation 

4  SBC  Licensing  Reviews.  FEMA  will 
-r-'vide  support  to  the  NRC  for  licensing 
rt views  related  to  reactors,  fuel  facilities,  and 
materials  licensees  with  regard  to  the 
assessment  of  the  adequacy  of  offsite 
radiological  emergency  response  plans  and 
preparedness.  This  will  include  timely 
submittal  sf  an  evaluation  suitable  for 
inclusion  in  NRC  safety  evaluation  reports. 

Substantially  prior  to  the  time  that  a  FEMA 
evaluation  Is  required  with  regard  to  fuel 
facility  or  materials  license  review,  NRC  will 
identify  those  fuel  and  materials  licensees 
with  potential  for  significant  accidental 
offs.te  radiological  releases  and  transmit  a 
rrr;:es\  for  review  fo  FEMA  as  the  emergency 
pans  are  rximpleted, 

FEMA  routine  support  will  include 
providing  assessments,  findings  and 
G^tfrrr :nat;,jns  (interim  and  final)  on  offsite 
plans  and  preparedness  related  to  reactor 
license  reviews  To  support  its  findings  and 
determinations,  FEM.\  will  make  expert 
w;tne8ses  availaDie  before  the  Commission, 
the  NRC  Advi*cr»  Conimittee  on  Reactor 
Safeguards.  NRC  hea-nngs  boards  and 
administrative  law  judges,  for  any  court 
actions,  and  during  any  related  discovery 
prt¥:e*^dirig3. 


FEM.\  will  appear  In  NRC  licensing 
firtxeedings  as  part  of  the  presentation  of  'he 
NRC"  staff  FEM.\  counsel  will  normally 
present  FE.MA  witnesses  and  be  permitted,  at 
the  discretion  of  the  NRC  licensing  board  to 
cross-«xam;n«  the  witnesses  of  parties,  other 
than  the  NKC  witnesses,  on  matters  involving 
FELXdA  findir.gs  and  deterrriinations,  policies, 
or  operations,  however,  FEMA  will  not  be 
asked  to  testify  nn  status  reports  FEM.^  is 
not  •  party  to  NRll^  proceedings  and, 
therefore,  is  not  subject  to  formal  discovery 
requirements  placed  upoa  parties  to  NRC 
proceedings  Qonsistpn'  wi'n  available 
resourcss,  however,  FEM.*i  will  respond 
informally  to  discovery  requests  bv  parips 
Specific  assignment  of  pnifwssiocal 
responsibili'ip*  tjetwfwn  NPC  ar.d  FEM.f 
counsel  will  be  pnrr.ari'v  the  rflspons.tJiiity 
.,  of  the  attorneys  as.5ignpd  'n  a  paricnjiar  case 
In  situations  where  q..«sr  .itii;  of  professional 
responsibility  cannot  be  resoived  by  the 
attorneys  assigned,  resolution  of  any 
differences  will  be  made  by  the  General 
Counsel  of  FEMA  and  the  Executive  Legal 
Director  of  the  NRC  or  their  designees.  NRC 
will  request  the  presiding  Boaid  to  place 
FEMA  on  the  service  list  for  all  litigation  in 
which  it  is  expected  to  participate. 

Nothing  In  this  MOU  shall  be  construed  in 
any  way  to  diminish  NRC's  responsibility  for 
protecting  the  radiological  health  and  safety 
of  the  public. 

B  FEKLA  review  of  offsite  plans  and 
preparedness.  NRC  will  assist  in  the 
development  and  review  of  offsite  plans  and 
preparedness  through  its  membership  on  the 
Regional  Assistance  Committees  (RAC). 
FEMA  will  chair  the  Regional  Assistance 
Committees.  Consistent  with  NRC's  staUitory 
responsibility.  NRC  will  recognize  FEMA  as 
the  interface  with  State  and  local 
governments  for  Interpreting  offsite 
radiological  emergency  planning  and 
preparedness  criteria  as  they  affect  those 
governments  and  for  reporting  to  those 
governments  the  results  of  any  evaluation  of 
their  radiological  emergency  plans  and 
preparedness. 

Where  questions  arise  concerning  the 
interpretation  of  the  criteria,  such  questions 
will  continue  to  be  referred  to  FEMA 
Headquarters,  and  when  appropriate,  to  the 
NRC/FEMA  Steering  Committee  to  assure 
uniform  interpretation. 

C.  Preparation  for  and  e\'aluation  of  joint 
exercises.  FEMA  and  NRC  will  cooperate  in 
determining  exercise  requirements  for 
licensees,  and  State  and  local  governments. 
They  will  also  jointly  observe  and  evaluate 
exercises.  N'RC  and  FEMA  will  institute 
procedures  to  enhance  the  review  of 
objectives  and  scenarios  for  joint  exercises. 
This  review  is  to  assure  that  both  the  onsite 
considerations  of  NRC  and  the  offsite 
considerations  of  FEMA  are  adequately 
addressed  and  integrated  in  a  manner  that 
will  provide  for  a  technically  sound  exercise 
upon  which  an  assessment  of  preparedness 
capabilities  can  be  based.  The  NRC/FEMA 
procedures  will  provide  for  the  availability  of 
exercise  objectives  and  scenarios  sufficiently 
In  advance  of  scheduled  exercises  to  allow 
enough  time  for  adequate  review  by  NRC  and 
FEMA  and  correction  of  any  deficiencies  by 
the  licensee.  The  failure  of  ■  licensee  to 


develop  a  scenario  that  adequately  addresses 
both  onsite  and  offsite  considerations  may 
result  in  NRC  taking  enforcement  actions. 

The  FE.MA  reports  will  be  a  part  of  an 
interim  finding  on  emergency  preparedness; 
or  will  be  the  result  of  an  exercise  condurted 
pursuant  to  FEMA's  review  and  approval 
procedures  under  44  CFR  part  350.  Exercise 
evaluations  will  identify  one  of  the  following 
conditions:  (1)  There  is  reasonable  assurance 
that  the  plans  are  adequate  and  can  be 
implemented  as  demonstrated  in  the 
exercise;  (2)  there  are  deficiencies  that  may 
adversely  impact  public  health  and  safety 
that  must  be  corrected  by  the  affected  State 
and  local  governments  in  order  to  provide 
reasonable  as.surance  that  the  plan  can  be 
implemented;  or  (3)  FEMA  is  undecided  and 
will  provide  a  sthedule  of  actions  leading  to 
a  decision.  Within  30  days  of  the  exiTcise,  a 
•draft  exercise  report  will  be  sent  to  the  Sthte. 
with  a  copy  to  the  Regional  A.ssisfance 
Committee,  requesting  comments  a.^d  a 
schedule  nf  corrective  actions,  as 
=ippr!jpnate,  from  the  Slate  in  30  days.  When 
•here  are  dpfinencies  of  the  fy  pes  noted  in 
2  above,  and  when  there  is  a  potential  for  a 
remedial  exerci.se,  FE.MA  Headquarters  will 
promptly  disaiss  these  with  NRC 
Headquarters.  Within  90  days  of  the  exercise, 
the  FFMA  report  will  be  foi^arded  to  the 
NRC  Headqua.-ters  Within  15  davs  of  receipt 
of  the  FEMA  report  NRC  will  notify  FEMA 
in  writing  nf  action  taken  with  the  licensee 
relative  to  FE.M.^  initiatives  with  State  and 
local  governments  to  correct  deficiencies 
identified  in  the  exercise. 

D.  Emergency  planning  and  preparedness 
guidance.  NRC  has  lead  responsibility  for  the 
development  of  emergency  planning  and 
preparedness  guidance  for  licensees.  FEMA 
has  lead  responsibility  for  the  development 
of  radiological  emergency  planning  and 
preparedness  guidance  for  Slate  and  local 
agencies.  NRC  and  FE.MA  recognize  the  need 
for  an  integrated,  coordinated  approach  fo 
radiological  emergency  planning  and 
preparedness  by  NRC  licensees  and  State  and 
local  governments.  NRC  and  FEMA  will 
each,  therefore,  provide  opportunity  for  the 
other  agency  to  review  end  comment  on  such 
guidance  (including  interpretations  of  agreed 
joint  guidance)  prior  to  adoption  as  formal 
agency  guidance. 

E  Support  for  document  management 
system.  FEMA  and  NRC  will  each  provide 
the  other  with  continued  access  to  those 
automatic  data  processing  support  systems 
which  contain  relevant  emergency 
preparedness  data. 

At  NRC  this  includes  Document 
Management  System  support  to  the  extent 
thai  it  does  not  affe<:t  duplication  or  records 
retention.  At  FEMA,  this  includes  technical 
support  to  the  Rddiologicai  Emergency 
Preparedness  Management  Information 
System.  This  agreement  is  not  intended  to 
include  the  automated  information  retrieval 
supp)ort  for  the  national  level  emergency 
"^ipon.se  fHrih'ies. 

F  Ongoing  S'PC  research  and  development 
programs.  Or.going  NRC  and  FE.M.'i  njsearch 
and  development  programs  'ha!  are  related  to 
State  and  local  radiological  emergency 
planning  and  preparedness  will  be 
coordinated.  NRC  and  FE.MA  will  each 


Federal  Register 


'>ii.   Ni. 


ThiiTsdav,  luiv  1.   I'ns 


Huh- 


1.1   Kfv;,i 


35: 


provide  opportDruH  U-.:  'he  (MKp:  nvncy  to 
review  and  comment  c.n  relevarit  research 
and  development  pn)gra;Tis  prinr  ; 
UTiplemenimg  them. 

G.  Public  information  and  education 
programs.  FEMA  will  take  the  lead  in 
developing  public  information  and 
educational  programs.  NRC  will  assist  FEMA 
by  reviewing  for  accuracy  educational 
materials  concerning  radiation,  and  its 
hazards  and  information  regarding 
appropriate  actions  to  be  taken  by  the  general 
public  in  the  event  of  an  accident  involving 
radioactive  materials. 
IV,  NRG'FEMA  S-.'.— :,g  i  .immittee 

The  NRt-  tTM  A  Sh.p-  p.g  Corunittee  on 
Emergency  Pre;tar"i!r.(>s<  w  .:  ;    ntinuetobe 

the  focal  p<'':r,'  fn^  ^  r'H-':".:,dtii:i.';  of  eyiifrse!!' 
planning,  p^>prtr^*(!^;^»^s  dnr;  resp'i-i--..' 
activities  h<itw»><^r  'he  'wi-  aK"i"'.>  les  The 


Steering  Comrr 


)'  an  equal 


r  ,;"it>er  of  men;r>e:v  'ii  rpprf",«»n'  ",'.•  h  agency 
w.th  one  vote  per  agenL)  Wher.  tTiC  steering 
Committee  cdr>T\i^t  agree  on  the  resolution  of 
an  issu"  the   s=  e  will  be  referred  to  NRC 


anil  FTM.A  rrinncigement  'Tt-.e  SHC.  men";:*-". 
•*':,'.  tiftve  :»«(■•.  rp<:pK")nsib. jtv  ft>f  ;.i(  er,sw 
'.■•.rtr,:','.r;R  arei  prejvarwIr.M'is  anr:  tr.e  ^TM  " 
frerr.-Kirs  u.  ,  'r:^.\'C  inac!  rp<i;M!ri'<;rK    *  i  :  •• 
L''fs:'e  ;\B::;-:-,ii  bIu:  pre >i -■«:•! De^f.    "'■■»^ 

Steenng Coir.n; i">M*  vt.i,  ass.ir*  i.oordi nation 
of  plans  and  prf';vh.-THir.eM  pvc;,.ation 

fli  •■■.  ■  iH!.  ar  •  --'v  .se  fti>  re-  essary,  acceptance 

:-::*pr,d  f.ir  .I'/'T.'ym-   .S'a'p  and  local 
r-fli'l., .;!  it;i.ii^  ene:-ij«T;rv  p^ ^ n nning  and 
prepan»(;nes<t    NKT  anO  fTM.A  will  then 
consKser  anil  a  l::p'  rj-;;pr;a  -^a  Appropriate  in 

'\]t' .:  '}'\:t':.  •,■.(>  ■ .,,'"; s;'u  *  !"ns 


W. 


A,  rrar.jsmer,'..* 


*    I  he  normal  point  of  contact  for 

unpenipntah  :    )f  the  pointi  in  this  MCH; 
will  fw  'he  NKi    'T  MA  Steering Committm 

B    "^"ne  '>'eer:r:|;  i '< trnrt; ; * ' »e  w:.,  e-tablish 
'.::f  aa^ '''-Cn\  ;)!"i«<«.:,ir»s  f'>r  ass:, :.n,g  that 
the  a-TH  lie-r.ents  of  this  MOD  are  carried 
out. 

VI.  Memorandum  of  Un  lersta;.  ung 

A.  This  MOU  shall  be  effective  as  of  date 
of  signature  and  shall  continue  in  effect 


:  ,'"s«  *e-  .  ■.ute.;:  '  \  e  ■■.«•  r'h-'v  upon  30 

;.    »  .  , .     ,  ,,|   ^    ,  modifications  to  this 
.MUU  may  tie  made  upnn  written  hi.'"<     ent 
by  both  parties. 

Approved  for  the  U.S.  Nuclear  Regulatory 
Commission. 

Dated:  April  3. 1985. 
William  J.  Dircks, 
Executive  Director  for  Operations. 

Approved  for  the  Federal  Emergency 
Manijgement  Agency. 

Dated:  April  3. 1985. 
♦Samuel  W.  Speck. 

"  M,ociate  Director,  State  and  Local  Programs 
and  Support. 

~       i  June  28,  1993. 

J«m«-«  L.  Witt, 

Director. 

(FR  Doc  93-15687  Filed  &-30-93:  8:45  am] 
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4-00236 
rrPA^-^MENT  OF  THE  TREASURY 
I  FISCAL  SERVICE 

fDept.  Circular  570;  1993  Revision) 

COMPANIES  HOLDING  CEFTIFICATES  OF  AuTHORITY  AS  ACCEPTABLE  SURETIES  ON 

FEDERAL  BC:;::.'  AN^  as  A^'^EPTABLE  REINSURING  COMPANIES 


Effective  July  1,  1993 


This  Circular  is 
information  of  Fe 
required  to  give 
Circular,  interin 
Federal  sureties 
Financial  Manager. 
Washington,  DC   2 
changes  are  publi 
the  most  current 
our  Public  Bullet 


t-'  '- 

--' 

I 

de 

r 

> 

1. 

K  ^-, 

^ 

H 

S 

n,  ! 
p^  t 

shed 


The  following 
regulations  of  t-h 
as  sureties  and 
United  States  C 


on^par- 


o  c; 


ne  Depa 
r  G  1  p  ?" '  J  r 


;ed  annually,  as  of  July  1,  solely  for  the 
; ':r-;:i- approving  officers  and  persons 
-"••  """  ■'-■i^ed  States.   Copies  of  the 
■  1  -,^^-f^r  information  pertinent  to 

h-i^"oj  from  the  Surety  Bond  Branch, 
•'-.  '>   department  of  the  Treasury, 
:eiGpnone  iFTS/202)  874-6850.   Interim 
■•  ^-.he  FEDERAL  REGISTER  as  they  occur.   For 

Treasury  authorized  companies,  dial  into 
-  ■:    system  at  (FTS/202)  874-7214. 

r:3ve  cocplied  with  the  law  and  the 
-tn€?n-  of  the  Treasury  and  are  acceptable 
:'rs  en  Federal  bonds  under  Title  31  of  the 


Sections  9304  tD  9  3  08  [See  Note  (a) 
// 


Diane  E.  Clark 
.ant  ^Co2:..aissioner,  Financial  Information 
Financial  Management  Seirvice 


IMPORTANT  INFORKATION  IS  CONTAINED  IN  THE  NOTES  AT  THE  END  OF 
THIS  CIRCULAR^ PLEASE  READ  THE  NOTES  CAREFULLY. 


UMI 


Federal  Register   '   Vol,  58,  N>:    1?^    '  Thursdav    ',.lv    1     iqQ3  /  Nnfiros 


Acceptance  Insurance  Company.   BUSINESS  ADrKECi: 


South  15th  Street,  Suite  600  Nortn 


i.  ,d 


68102. 


FHCr^E:         (404;      144-8600-        00;DERWH  IT  I  NG    LIMITATION    b/ : 

$3,3  32,000.     SORETV    IICEr;0I-3    c/ :     AO  ,     AH,     CO,     IL,     lA,     KY ,    MI, 

i:e.    kc,    cm,    ti:  ,    '.a 


:N:     NEBRASKA. 
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ACCREDITED    SURETY    AND    CASUALTY    COMPAKV .     INC. 
BUSINESS    ADDRESS:     F .  ^.^  .     Bcx    ::-fcS029,     OrianJ',:,     r^      32856-8529. 
PrIONE:        (407)     841-S500.       UNDERWRIT  I  !.0     OS  «  ITATION   b/ : 


D  f  i-  v.- 


.  i~\  r...  k  I      i.. 


F'OKATED 


'ENSES 


IN,    LA,    MD,    MS,    VA. 


ACSTAR  INSUP.AKCE  COMPANY.   BUSINESS  ADDRESS: 
233  Mam  Street   P.O.  Box  2350,  New  Er:*-in,  CT   06050-2350. 

P}iO::E  ;    (3:2)  9  ^  o:  -  '^^  0  1  O  .   UNDERVRITT  :;G  LIMITATION  b/  : 

0  ,  0  0  0  .  S  0  R  E  T  0'  L,„  I  C  E  N  S  E  S  c , 

C  ,   r  »„ ,  Ut  ,'^  ,   1  L,; ,   ,j„  t,  ,   ,i  ; .    ,.  .h 
KM,  MS,  MC  .  ^^7,     N-C  N'O 
FA,  PI,  SC,  SD.  ON,  TX 
INCORPORATED  IN:  lilm. 


c;  1  _  c;,  c^  q   f~!  Q  Q 

DE,  DC,  F" 


AK,  AZ,  AR,  CA,  CO,  CT, 

:i  I. A,  ME,  MD,  MA,  MI, 

NV  NC,  ND,  OH,  OK,  OR, 

■^,«,  'a^/  W"!"  ,  WY. 


Aetna  Casualty  &  Surety  Company  of  A.!:neri-?3 


BDSINESS  ADDRES''^:  i^I  Farr,: 
06  156.  PHOr;E:  .Oli)  2  "^  3 - 
$16,117,000.  SURETY  I,IOEr;SE: 


-a' 


Di' 


,  FL,  GA,  HI, 
MN,  MS,  MI,  NE, 

SC,  SD,  TN,  TX, 
Connecticut . 


I  M  .  I A 


i  d  JL  U  1.  V^  J 


.Id,  CT 
EER-C  ITING  LIMITATION  b/ ; 

3  0   AR,  CA,  CO,  CT,  DE, 
FY   FA,  ME,  MD,  MA,  MI, 
NC,  1,D,  OH,  OR,  PA,  RI, 
V.'I,  WY.  INCORPORATED  IN: 


Aetna  Casualty  and  Surety  Company  (The;  . 
ECSINESS  ADDRESS:  15  1  FarF-inaton  Avenue,  ;;o,r  0 !  ord,  CT 
06156.    PHONE:    (203)  2":3-C,i23,   UNDERWRITING  LIMITATION  b/: 

$119,119,000.  SURETY  LICE:;SES  c /  :     hi ,  AF  „  AZ  ,  AR,  CA   CO,  CT, 

DE,  DC,  FL,  GA,  GU ,  HI,  ID,  IF,  IN,  FA,  KS ,  KY ,  LA,  KE,  MD, 
M.A,  MI,  MN,  MS,  MO.  MT ,  NE,  NV ,  VU ,  NJ  ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN ,  TX,  UT,  VT,  VA,  VI,  WA,  WV, 
W I  ,  WY  .  I N COR  I-^C RAT E  D  I  N  :  C c  n  r~  e  c  1 1  c  u  ^  . 


Aetna  Casualty  and  Surety  Company  of  lllmcis- 
BUSINESS  ADDRESS:  1020  3 1st  Street,  Downers  Grove,  IL 
60515.    PHONE:    (708)  971-4700.   UNDERi-^RITING  F^MTTATION  b/: 

$25,377,000.  SURETY  LICENSES  c/ :  AL,  AK ,  AP      A7   A- 
CT,,  DE,  DC,  FL,  GA ,  HI,  ID,  IL,  IN,  I  A,  KS  .  K:,  :,0 
MA,  MI,  MN,  MS,  MC,  MT ,  NE,  NV ,  NH ,  NJ .  NM ,  NY,  N) 
OK,  OR,  PA,  RI,  SC,  SD,  TN ,  TX ,  UT ,  VT ,  VA  ,  .^A  ,  V 
I N CORPORATE D  I N :  1 1 1  i  n o i s . 


CA,  CO, 

'-S,  MD, 
D,  OH, 


See  Footnotes,'Notes  at  end  of  Circular 
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Aetna   Casualty   Company    of    Connecticut. 
BUSINESS    ADDPESS:     1 5 1    Famngton    /■'.  <.;r;uG,    H.3rtforJ,    CT 

:;::;:        (203)     273-0123.        '  ■NjEPWRI  TING    LIMITa':- T  !:N    b/ 
5:'-FTY    LICENSES    C/ :    AL,     AK  ,     AZ  ,     AR ,     CA ,     CO,     CT , 
GA,     ID,     IL,     IN,     lA,     KS,     Ki,     L-A ,     ME,     MD,     N-A  ,     Ml, 
MT,     !}E,     NH,    NJ,    NM,    NY,    ND,    OH,     OK,     OR,     I  A,     Fil  , 

t:-:,  mt,  vt,  va,  wa,  wv,  vi  wy.  incorpora. ILO  IN: 


06156.           Pr 

S4, 

6  5  5  ,  0  0  J  . 

CE, 

DC,     PL, 

yr, , 

y.B ,    y-"' , 

■C  '"^ 

SD,     TN, 

Co.- 

necticut 

Aetna  Conimercial  Insurance  Company.   Bl'SINESS  A'JCRESS: 
151  Farr.initcr.  Avenue,  Hartford,  CT   06156.    PHONE: 
(203)  273-::23.   UNDERWRITING  LIMITATION  b/ :  $4. 723, COO. 
SURETY  LICFNOr,.;  c/ :  AL,  AK,  AZ ,  AR,  CA ,  CO,  CT ,  DE,  DC,  PL, 

GA,  ID,  i:,  :n,  ia,  p„:o,  ky,  la,  me,  ^'o,  ma,  mi,  mn,  ys ,    mo, 


M 


NC,  OH,  OK,  OR,  PA,  P 


sc 


>  J,     li".  ,     i  A  , 


UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY.  INCORPORA I  ^T)  IN:  Connocticut 

Aetna  Life  and  Casualty  Company.   BUSIN'ESS  ADDRESS: 
151  Farriinito"  Avenue,  Hartford,  CT   06156.    PHONE: 

■203)  2'^  ^ 


Xi.  J  . 


UNDERWRITING  LIMITATION  b-  :  $3  7  5,16  7,0 


n  n 


SURETY  LICENSES  c/ :  CT,  DC,  PA.  INCORPORA I  t:o  IN:  Connecticut 

Affiliated  FH  Insurance  Cor.psry.   BVSj>;fc.S  ADDRESS: 

P  O    R  ^'  Y  "^  -^  ■'■  "■    '  ■  '"  -  ----•"    : ,        - ,  '■         r . I  ■  •■-  ■  ■ '-  . 
*  •  "-  •  »j  ■-  A  '.--.-  '..'  ,   .-  ,_■>  _,.  ■-_, , . ,  ^  >  ^    ^ ,.  J  ^  J  ,  i  i  1  ■,„  . ,  1^  ; 

(401)  275-3000-   UUDE;- WRITING  LIMITATION  b  -  :  $4,097,000. 

SURETY  LICENOFS  c,   :     AI,,  AK,  AZ ,  AR,  CA  ,  00,  CT ,  CE,  DC,  FL, 

GA,  HI,  ID,     10.  :j;,  IA,  KS,     KY,  LA,  ME,  MOO  MA,  MI,  MN,  MS, 

MO,  MT,  NE,  NV,  OH,  N J ,  NM,  NY,  NC,  ND,  CH,  OK,  OR,  PA,  PR, 

RI,  SC,  SO,  UNO,  OX,  UT,  VT,  VA,  VI,  WA,  VO.' ,  WI  ,  WY. 

I?;C0R?CRATED  IN:  Rhode  Island. 

Alaska  Pacific  Assurance  Company.   BUSINESS  ADDRESS: 
1601  Chestnut  StrcGt,  P.O.  Box  7716,  Philajelohia,  PA 

■^  r>  -  -  -  -  *■ 


519  2. 
$2 , 637 
FL,  GA 


w 


MO,  MT,  NE 
w  rt  ,  W  V  ,  n  i 


;;;^:   (907)  263-0200.  underwrithog  limitation  b/ 

SURETY  LICENSES  c/ :  AK,  AZ ,  CA ,  CO,  CT,  DE,  DC, 

:D,     :i,     I.N,  IA,  KS,  KY,  LA,  MD,  MA,  MI,  MN ,  MS, 

NU,  N^',  NY,  OH,  OR,  PA,  RI  ,  oO,  SD,  TX,  UT,  VA, 
WY.  INCORPORATED  IN:  Alaska. 


Allegheny  Mutual  Casualty  Co:npany.   £>ooiNESS  ADDRESS: 
P.O.  Box  1116,  M-adville,  PA   16335-7116.    PHONE: 
(814)  336-2521.   UNDERWRITING  LIMITATION  t/ :  $707,000. 
SURETY  LICENSES  o / :  DC,  FL,  IL,  IN,  LA,  MO,  MT,  NJ ,  CH,  OK, 
PA,  TN,  TX,  WI.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes/'Ncteo  at.  end  of  Circular 
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Allendale  Mucual  Insurance  Company.   BUSINESS  ADDRESS: 

.1..    PHONE: 
<i:;ri  ;*  o/:  $66,979,000. 

CA,  CO,  CT,  DE,  DC,  FL, 
:.'  ME,  MD,  MA,  MI,  MN,  MS, 
.    NO,  OH,  OK,  OR,  PA,  PR, 

;:  ,  WA ,  .;•;,  wi,  WY. 


1 » 


'','!•  L"  I,  r,  A  i<  I  I  I  N  ^' j 
n;  ,  I  A  ,   r'.  '  .   F,": 

» ■ -  ;     11-     11/     I  '  ■  ■ 
i  •  .  i  ,    .  •  ..,-■  ,    1  1   .  ,    ,  <  J 

•  h  :   Island. 


Alliance  Assurance  Company  of  America. 
^;;:'q■s  ?.—>;;;:■■;--;:;  ]o  i,,,^;-^'  ■■.;}t!i  i^trec*:,  27th  Floor,  New  York, 

hvNA:    212)  753-8130.   UNDERWRITING 
C  •  :  >5,000.  SURETY  LICENSES  c/ :  IN,  KY,  ME. 
)    IN:  t:ew  York. 


V-: 


Allied  Mutual  Insurance  Ccr.pany.   BUSINESS  ADDRESS: 
:^01  Sth  Avenue,  D'-s  '^'jines,  lA     —1-2007.    PHONE: 
i515)  ::8-j-"42II-   A!:rii:RV;RITING  I,:M:TAriON  b/:  $14,532,000. 
ul'RETY  LICENSl3  c.  :  AZ  ,  A!'-',  CA  ,  C^J ,  DC,  ID,  IL,  IN,  lA,  KS, 
FY,  MI,  MN,  MC„  M':\  NE:c  N'.',  N!-',  C  L;  ,,  OH,  OK,  OR,  SD,  TN,  TX, 

UT,  WA,  WI,  WY.  nc:oHpc!-ATrn  i'^j:  :..-,-. a. 

Allstate  Insurance  Company 
:at( 
03)  4( 


■  - .  r-  f"  ¥■-   f  ■■. 


BUSINESS  ADDRESS: 
60062.    PHONE: 


. .  I.,  1,  r 


'C'RETY  LI  CENSE::: 

A  I. 

3k,     HI,  ID,  IL  , 

IN, 

■r  > 

MT,  NE,  NV,  NF^ 

*;  M 

£C,  SD,  TN,  TX, 

,    ,.  ..... 

^  "T" 

Illinois. 

!-:■,' 


IMTTATT^N  b/ :  $302,263,000. 
Ar  ,   A   CO,  CT,  DE,  DC,  FL, 
;c-.,  Mi  .  MD,  MI,  MN,  MS,  MO, 
NC,  c:,  OK,  OR,  PA,  PR,  RI , 
k ,  ;,  :  .  WY.  INCORPORATED  IN: 


/  J. 


JIMCO    Insurance   Company 

•;) t h    A V £ n u €? ,     Cos    M o  .1  c e ,•:  , 


EIJSINESS   ADDRESS: 
A       50391-2007.  PHONE: 


(515)  280-4211.   UNDERWRITING  I  IMITATION  b/ :  $8,479,000. 

SURETY  LICENSES  C'':  AZ  ,  CA  .  CO,  ID,  IE,  IN,  lA,  KS,  KY,  MI, 
MN,  MO,  MT,  NE,  fC!,  NIC  CC,  QR,  SD,  TN,  TX,  UT,  WI ,  WY . 


American  Automobile  Insure.nce  Coir.p.iny 


BUSINESS  ADDRESS:  777  S  •!:- 
PHONE:  (415)  899-2G00.  • 
$7,29  1,000.  SURETY  LICE!J5: 
DE,  DC,  FL,  GA,  HI,  ID,  I. 
MI,  MN,  MS,  MO,  MT,  NE,  {C 
OR,  PA,  RI,  £C,  SD,  TN,  T. 
INCORPORATED  IN:  Missouri 


V  ■) 


r.-it , 


A  F 
V  S 


:vato,  CA   94998. 
MITATION  b/: 
AZ,  AR.  CA.  CO,  CT, 

KV,  :Sr,  '■07,  "D,  MA, 
NY        NO,  OH,  OK, 


WT 


WY. 


See  Footnotes/ Notes  at  end  ct  Circular 
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AMERICAN  BANKERS  INSURANCE  COMPANY  OF  FLORIDA. 

BUSINESS  ADDRESS:  11222  Quail  Roost  Dr.,  Miami,  FL   33157. 
PHONE:    (305)  253-2244.   UNDEPWRITING  LIMITATION  b/ : 
$4,879,000.  SURETY  LICENSES  c  :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA,  ME,  MD,  MA, 

MI,  MN,  MS,  MO,  MT,  NE,  NV ,  NH,  N J ,  NM ,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN ,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI , 
WY.  INCORPORATED  IN:  Florida. 


American  Bonding  Company.   BUSINESS  ADDRESS 


62  4  5  E.  Broadway,  SUITE:  60  0,  Tu 


v..^  >::3  *■-.-'  i  J 


AZ   85711. 


PHONE : 


(602)  747-5555. 

SURETY  LICENSES 
HI,  ID,  IN,  lA, 
OH,  OK,  OR,  PA, 
Arizona . 


UNDERWRITING  LIMITATION  b/ 
c/:  AK,  AZ,  AR,  CA ,  CO,  DE , 
KS,  KY,  IJ<,  y.D.  MN,  MS,  MO, 
SD,  TN,  IX,  UI,  VA,  WA,  WV . 


$1,615,000. 
DC,  FL,  GA,  GU, 

MT,  NE,  NV,  NM, 
INCORPORATED  IN: 


American  Casualty  Company  of  Reading,  Pennsylvania. 
BUSINESS  ADDRESS 
(312)  822-5000. 
SURETY  LICENSES 
GA,  HI,  ID,  IL, 
MO,  MT,  NE,  NV, 
RI,  SC,  SD,  TN, 
INCORPORATED  IN: 


:  CNA  PI 

aza 

pK 

icag 

IL   60685. 

PHONE 

• 
• 

UNDERWRITir 

'  "..J   .1. 

IMIT 

ATI 

ON  b/ 

:  $22 

:,860,00C 

. 

c/: 

AL, 

AK, 

1*  "■? 

AR, 

CA 

,  CO, 

CT, 

DE, 

DC, 

FL, 

IN, 

lA, 

KS, 

KY, 

1-=^, 

ME 

,  MD, 

MA, 

MI, 

MN, 

MS, 

NH , 

NJ , 

N'M , 

NC, 

ND 

,  OH, 

OK, 

OR, 

PA, 

PR, 

TX, 

UT, 

V  1  f 

WA  ^ 

WJ 

,  WI, 

WY. 

Pen.nsyl 

V  a  n 

i,a  . 

American  Economy  Insurance  Company. 
500  North  Meridian  Street,  Ind  lanaDolis , 


BUSINESS  ADDRESS: 
IN   46204-1275. 


PHONE 


(317)  262-6262. 


LIMITATION  b/: 


$38,795,000 
DE,  DC,  FL, 
MN,  MS,  MO, 
RI,  SC,  SD, 


SURETY 
GA,  HI, 

MT ,  NE , 
TN,  TX, 


LICENSES  c 
ID,  IL 
NV,  NH 
UT ,  VT 


1- .« 


AK 

KS, 
NC, 


Kl,    AR,  CA,  CO,  CT, 

KY,  ME,  MD,  MA,  MI, 
ND,  OH,  OK,  OR,  PA, 

WI,  WY. 


INCORPORATED  IN:  Indiana. 


American  Employers'  Insurance  Company. 
BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA   02108. 
PHONE:    (617)  725-6000.   UNOEPWRITING  LIMITATION  b/ : 
$14,352,000.  SURETY  LICENSES  c -' :  A; 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  I A 
MI,  MN,  MS,  MO,  MT,  NE,  NV ,  NH ,  NJ 
OR,  PA,  RI,  SC,  SD,  TN,  TX ,  UT ,  VT 


AK 


:m 


AZ 
KY, 
NY, 
VI, 


AR,  CA,  CO,  CT, 

LA,  ME,  MD,  MA, 
NC,  ND,  OH,  OK, 
WA,  W\',  WI,  WY. 


INCORPORATED  IN:  Massachusetts 


American  Fidelity  Company.   BUSINESS  ADDRESS: 

7  0  Pine  Street,  New  York,  NY   10270.    PHONE: 

(603)  645-7000.   UNDERWRITING  LIMITATION  b/ :  $1,562,000. 

SURETY  LICENSES  0/ :  AK,  CT ,  .UC ,  lA,  ME,  MD,  MA,  MS,  NE,  NH, 
ND,  OK,  RI,  SD,  UT,  VT ,  WV .  I ::  OOP  PUPATED  IN :'  Vermont . 


See  Footnotes/Notes  a' 
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American  Fire  and  Casualty  Company.   bUflNEG;!  ADDRESS: 

^36  North  Third  Street,  H:i-iltc:^,  CH  ^b02\  PHONE: 

(513)  867-3  0  0  0  .  v : : ::  h  k  vv  r  i  t  t  :■ ; g  i  ,  t  m  i :  a t  :  •:  n'  b „ •'■ :  ri  i ,  ^  €  o ,  o  o o . 

'^URETY  LICENSES  c  '' :  AL  ,  A:< ,  CO,  DC,  FL,  GA ,     ^.C ,  KV,  LA,  MD, 


'■•1  '^    K  C         S  C 


i  i-i   ,  i  A 


FACED  IN:  Ohio 


American  Guarantee  and.  Liability  Insurance  Cc:r,Fany. 

bCSINESS  ADDRESS:  1400  Ar:er:.„:ar,  l^ir^c  ,     "OO-.-, ..r-j,  IE   60196. 

pvj n>,; p  •         r:  0  3  )     t->  J  S  -  ^i  0  u  'j  .        l_.  . .  L,  r. ;-. .. :-  ..  ..  ^  .-  •„„::     -  •      "-i-  J-v-'"    u/  • 

^2^,^33,000.     SUPEOV    LICENCF'    c/:     AE,     AK ,     A7 .     AP ,     CA,    CO,     CT, 
^r^''nr^'Fc'     OA       ICC     I  I ,     „!  N  ,,      I A ,     FS,     KY.     EA  ,     ML,    MD,    MA,    MI, 


NK,    !c;c    NH,    :;J.    NM,    ;cy .,    %•:,    ND,   OH,    OK,    OR, 


\'y.        v^^,         »/Q  ,      ::0 

fa!     P.i'     so,     SD,     in,     IE,     UT,    VT ,     '"."A, 

I^EDORPO:^.TED    IN:     New    Vcrk. 


,^-v,   WI. 


American  Hose  Assurance  Company.   BUSINESS  ADDRESS: 

-0  pi-e  St>-e^^^-   Np.v  V::,r>-,  ]<  i      10270.    PHONE: 
f21-r'E7Q-7000.   Cr;DERCE:D:iN:  ET^'I-T-AC^-ON  b/ :  $121,618,000. 

SUPITY  LICENSES  c/:  AE,  AK ,  AZ„  AR ,  CO  TO,  CT .  TF ,  DC,  FL, 
GA,  &U,  HI,  ID,  IE,  IN.  lA,  FS  ,  F,V  ,  EC  K,E,  ME,  CO  ,"'- .  .  ^  J , 
MS   «0   MT   Nr   NC   NH  .  !.C  ,  N'^  ^"VE  NO  ,  ND,  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  TN,  TX,  i-TC  VT,  "EA  .  EA  ,  CO   C   ^Y . 
INCORPORATED  I  !^  :  New  VorK. 

American  Insurance  Company  (The)  .   E'O,  ICEy^'  a:~"RESS: 
■;  7  7  San  Mann  D  ri  \'  e  ,  !■;■  o'-'  ate,  C  A   o  4  5  0  o  .    E  r:  "■  N  E : 
f41S)  RS9-20C0.   CNDEECRITING  EICITA-CC!;  h  :  $32,954,000. 
'^UR"'^Y  LICENSES  c-  AE,,  AK ,  AO,  AR,  CA  ,  CO,  CT,  DE,  DC,  PL, 
rh    ^rr-  'ht"  I^   n   T-   lA,  FS.  FY,  IC\  ,  ME,  MD,  >E0  „  KI   "N  . 
M,S,  KG,  MT,  !;E,  NO.',  NH,  NC  ,  NM,  EE,  N  D,  ND,  OH,  OK,  OK,  PA, 


INCORPORATED 


A,  aV,  WI,  WY. 


American  Manufacturers  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  1  Kemper  Drive ,  Ecna 
60049-0001.     PHONE:    f70S}  540-OCCO. 
LIMITATION  b/:  $1  4  ,  3  OS  ,  OC  ?  .,  SCFETY  EIC 


AR,  CA,  CO,  CT,  DE,  DC,  FT,  ( 

LA,  ME,  MD,  M.A,  MI,  NN  ,  MC  ,  N 

NC,  KD,  OH,  OK,  OR,  fa,  RO.  S 

WV,  WI,  WY.  I!;CORF'CRACEJ  AN: 


eneeo-,v:hiting 

CENSES  C/:  AL,  AK,  AZ, 

E,  IL,  IN,  lA,  KS,  KY, 

E,  NV,  NH,  NJ,  NM,  NY, 

N,  TX,  UT,  VT,  VA,  WA, 

lois. 


American  Motorists  Insurance  Company.   ECSINESS  ADDRESS 


1  Kemper  Drive,  Long  Grcvo,  IL  6C04  0-r'.O! 
(703)  540-2000.   CNDEP^^ITINC  LIMITATI' 

SURETY  LICENSES  c^'':  AE,  AK ,  AS,  AR ,  CA 

GA,  HI,  ID,  IL,  IN,  lA,  KS  ,  KY  ,  I A,     N,E 

MO,  MT,  NE,  NV,  NH ,  NC ,  NM ,  NY,  NC,  ND 

Rl,  SC,  SD,  TN,  TX,  CT  ,  VT ,  VA ,  CI,  l-A 
INCORPORATED  IN:  Illi::ois. 


PHONE : 
':    $21,814,000. 
•0"      DE,     DC,     PL, 
•EA       MI,    MN,     MS, 
K       OR,     PA,     PR, 
.VI,    WY. 
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American  National  Fire  Insurance  Company. 
BUSINESS  ADDRESS: 
PHONE:  (513)  3  69- 
$1,935,000.  SURETY 
DE,  DC,  FL,  GA,  KI 
MI,  MN,  MS,  MO,  MT 
OR,  PA,  HI,  SC,  SD 
INCORPORATED  IN:  New 


555  foliage  Road  East,  P.O.  Box  5241,  Princeton,  NJ 
PHONE:   (609)  24  3-4  200.   UNDERWRITING  LIMITATION  b/ 


3  0  W  „1 1  n  u  t  S 1 1  o  e  t 

,  Cincinnati,  OH   45202. 

o:?:.  UNDERWRi:: 

;:;  limitation  b/: 

LICENSES  C/:  AL, 

AK,  AZ,  AR,  CA,  CO,  CT , 

ID,  IL,  IN,  I  A, 

¥.3,     KY,  LA,  ME,  MD,  MA, 

NE,  NV,  NH,  NT, 

N'M.  NY,  NC,  ND,  OH,  OK, 

TN',  TX,  UT,  VT, 
w  Y  o  r  k . 

VA,  WA,  U^/,  Wl,  WY. 

surance  Company. 

BUSINESS  ADDRESS: 

03543 


$87,57  7,000.  SURETY 
DC,  FL,  GA,  HI,  ID, 
MN,  MS,  MO,  MT,  NE, 
PA,  RI,  SC,     SD,  TN, 


LICENSES  c/:  a: 

:l„  in.  :a,  ks, 

r.'V,  NH,  NJ,  NM, 

TX,  UT,  VT,  VA, 


AZ 


t-  1 


r    * 


wv 


AR,  CA,  CO,  DE, 
ME,  MD,  MA,  MI, 
ND,  OH,  OK,  OR, 

WI,  WY. 


INCORPORATED  IN:  Dolawar 


American  Resources  Insurance 

BUSINESS  ADDRESS:  P.O.  Bc:<  9  1 .  4  j  , 
PHONE:  (205)  639-0935.  UNDERWRI 
$474,000.  SURETY  LICENSES  c/ :  DC, 
Alabama . 


Co . ,  Tnc . . 

N  ■::.::  lie,  AL  3  6691. 
INO  LIMITATION  b/ : 
IN,  KY,  TN.  INCORPORATED  IN 


AMERICAN  ROAD  INSURANCE  COMPANY 


BUSINESS  ADDRESS:  The  Areri 
48121-6027.  PHON'E:  (8G0j 
LIMITATION  b/:  $34,274,000. 
AR,  CA,  CO,  CT,  DE,  DC,  EL, 
LA,  ME,  MD,  yji,  MI,  VM ,  MS, 
NC,  ND,  OH,  OK,  OS 
WV,  WI,  WY. 


:an  Road, 

234-2722 

SUPEOY  L 


(THE) . 

Dearborn,  MI 
UNDERWRITING 
c/ :  AL, 


.  L .  <  o  t,  ,3 


I N COR FC RAT ED 


RI, 
IN 


MO, 
SC, 


SD,  Tf^',  TX, 


IN, 
NH, 


lA, 
NJ, 

VT, 


Michigan, 


AK, 
KS, 

NM, 
VA, 


AZ, 
KY, 
NY, 
WA, 


BUSINESS  ADDRESS 


American  States  Insurance  Company. 

500  North  Meridian  Street,  Ir  J  ;  :•::  ^pol  i  g  ,  IN   46204-1275. 
PHONE:    (317)  262-6262.   LNDEHWHITI  N:i  LIMITATION  b/ : 
$103,816,000.  SURETY  LICENCES  C/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  K3 ,  KY ,  LA,  ME,  MD,  MA, 
MI,  M>J,  MS,  MO,  MT,  NE,  NV ,  NH,  N  J ,  NM ,  NY,  NC,  ND,  OH,  OK, 


OR,  PA,  RI,  S( 


SD, 


INCORPORATED  IN:  Indiana . 


J,  NM,  N: 
X,  UT,  VT,  VA,  WA,  W^7,  WI,  WY . 


American  Surety  and  Casualty  Company.   BUSINESS  ADDRESS: 

P.  0.  Box  24  827,  Jacksonville,  EL   3  22  4  1-4827.    PHONE: 
(904)  733-6661.   UNDERWRITINO  LIMITATION  b/ :  $589,000. 
SURETY  LICENSES  c/ :    AL,  DC,  EL,  OA.  INCORPORATED  IN:  Florida. 


American  Surety  Company.  B 
7470  N.  Figueroa  Street,  Los  Am 
PHONE:  (213)  254-4010.  UNDERWL 
$288,000.  SURETY  LICENSES  c/:  CA 


LINESS  ADDRESS: 
.es,  CA   90041-1717. 
'TNG  LIMITATION  b/ : 
INCORPORATED  IN:  California. 


See  Footnotes/ Note 5  at  end  of  Circular 


FudHral  Register  /   Voi    58,  No    i: 


rhursdciv    ]u',\    ■     I'i'vi  /  Notices 

:i57  85 

!ii  •;•:::.?■:  ::'.:„■   ADDRESS: 
PHONE : 

N   b/:    $2,704,000. 
CO,    CT,    DE,    DC.     FL, 
ME,    MD,    MA,    "I       MN, 
ND,    OH,    OK,    OR,     PA, 
v:7.     V?T,    WY. 

Amwest    Surety    Insurance   Company. 

P.O.  i^ox  4  500,  v;oodland  H  i  i  1 5>  ,  CA  9  1 
(818)     ■■'04-1111.        U r:  D F  R W R  I  T  I  !:G    I ,  T  M  I T  A T 

SURETY     I ICENSE5;    c/ :     AL ,     A^K ,     AZ  .     AR, ,     C 

GA,  GL,;,  HI,  ID,  IR,  I  !■*  ,  I  A,  KR  ,  KV,  R, 
MS,  MO,  MT,  ■NE,  NV ,  KM,  RJ  ,  RM  ,  ■R^iR  R 
PR,  RI,  SC,  SD,  TN,  IX,  R  IR  VTr  RA ,  R 
INCORPORATED    I  r^ :    CcRlifcrnia. 

Antilles  Insurance  Company.   BUSINESS  ADDRESS: 

Post  Office  Box  3507,  Old  San  j;.an,  PR   009^?.    PHONE: 
(809)  72  1-4900.   UNDERWR ITI  ^R3  LIVITATION  t,  :  vl, 552,000. 
SURETY  LICENSER  c/ :     PP.  I  RCOPRCR-ArRR  V:: :     Puerto  Rico. 

Argonaut  Insurance  Company.   BUSINESS  ADDRESS: 

250  MiddlefielJ  read,  Menlo  ParK,  CA   94025-3507.    PHONE: 


(415)  32f:-G9C'i. 


,,,,j_,^j,j.,,^p^^,  .,.,„,.  T TviTATTCN^  1:/:  $40,079,000. 

SURETY  PrCENR:S  c/ :  AL,  AP ,  AR .  AR ,  CA ,  CO,  CT,  DE,  DC,  FL, 
GA,  GU,  HI,  II:R  XL,  lU ,  lA,  PR,  KV  ,  L;^,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NP   NV,  NH,  NJ,  !<M,  RV   !RR ,  ND,  OH,  OK,  OR,  PA,  RI , 


GC,  SO,  ':r' 
Califcrr.ia 


TX,  UT,  VT, 


h  t\ 


INCORPORATED  IN: 


ArKwright  Mutual  Insurance  Cor.pany.   BUSINESS  ADDRESS: 

225  Wyr:,;-r.  t;trf^ct.     P.O.  Box  9193,  Waltham,  '^A   '-22': "198. 

PHONE:    fC17)  srO-RjOO.   UNDERWRITING  L:MLTACL^:R  i:  '  l 
$57,85J,uR0.  SUKil^/  LICENSES  c/ :  AL,  A^'R  AR  ,  AT,  AR,  CA ,  CO, 
CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,   IN,   lA,  r.:"^  ,     V.  i  ,     ■RA  ,  ME, 
MD,  MA,  MI,  -R,  PR,  MO,  MT,  NE,  NV,  RR^,  ^;.,■'  ,  ::-.  R^'L.  NC,  ND, 


OH, 


W  I  .  V.  1 


■?  ,     RI,  DC,  SD,  TN,  TX,  V 
PCRATED  IN:  M,i-sac:.-iSett; 


,  VI,  WA, 


Associated  Indemnity  Corporation. 

777  San  Mann  Drive,  Nova  to,  CA  ''' 4  ■■■'■- ? 
(415)  SR9-20GG.  UNDERWRITING  LIMLTATI 
SURETY  RICPNSES  c/ :  AL,  AK,  AZ ,  AR ,  RA 

GA,  HI,  ID,  11-  IR,  lA,  KS,  KY ,  I.R  „  ■'•'R 
MO,  MT ,  NE,  fR.R  RH  ,  NJ  ,  f^M ,  U'l  ,     l^: ,     '.'•J 


Califorrii  "i . 


CT,  VA,  v:A,  WC,  v^x 


BUSINESS  ADDRESS: 

;  L  :  $3,331,000. 
CO,  CT,  DE,  DC,  FL, 

MR,  MA  ,  ♦>':  ,  MN,  MS, 
R,  RA,  PR,  RI, 
W  Y  .  i  *.  CORPORATED  IN : 


ATLANTIC  ALLIANCE  FIDELITY  AKD  SURETY  COMP,ANY. 
BUSINESS  ADDRPSS:  P.O.  Box  985,  CR'^'r:"/  H  ,i  I  1  ,  :::       08003. 
PHONE:    (^09;   R'^R-RR75.   UNDERWP  LT I  N  ■;:  L.IMLRAT,P:N  b/: 
$  2  0  4  0  0  0.  SUP  E  T  ';"  I  I  C  E : ;  R  E  S  c  „''  :  t  P  ,  *''.  R  ,  '^  R  ,  I  A  ■  'IN  CORPORATED  IN ! 

New  Jersey. 


See  Footnote--  Notes  at  er;d  of  Circular 
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Atlantic  Mutual  Insurance  Company.   BUSINESS  ADDRESS: 


45  Wall  Street, 
(212)  943-1800. 
SURETY  LICENSES 
GA,  HI,  ID,  IL, 


RI,  SC,  SD,  T.'J, 
INCORPORATED  IN 


New  York,  NY 
UNDERWRITIN 
C/' :  AK ,  A ;■■■"■ ,  i 


IN, 


MO,  MT,  NE,  NV,  NH, 


TX, 


V  ~ 


¥' 


VT,  VA 

-k. 


i:0C5.    PHONE: 
LIMITATION  b/:  $27,987,000. 
,  AP,  CA,  CO,  CT,  DE,  DC,  FL, 
,  L-A,  ME,  MD,  MA,  MI,  MN,  MS, 
,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

■I,  WA,  v;v,  wi,  wy. 


Auto-Owners  Insurance  Company. 
Post  Office  Box  30660,  Lansir,  j,  MI 

(517)  323-1200.   undekwpitin:;  I  '^' 

SURETY  LICENSES  c/ :  AL,  kZ ,  II, 
MO,  NE,  NC,  NO,  OH,  Z,C,  SD,  TN, 
Michigan. 


.  1 


NESS  ADDRESS: 

PHONE: 

$88, 560, COO. 
lA,  KS,  MI,  KN, 
INC0RP0Pj\TED  IN: 


■  b/ 
IN, 


Automobile  Insurance  Cccpany  of  HartforcS,  Connecticut  (The). 


BUSINESS  ADDRESS:  151  Far 
06156.  PHONE:  (203;  27 
$28,095,  000  .  SURETY  LICE:: 
FL,  GA,  HI,  ID,  IL,  IN,  I 

MS,  MO,  MT,  NE,  NV ,  !;h ,  !. : ,  n:^, 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
INCORPORATED  IN:  Connecticut. 


-012J 
rS  C/ 

V"  ■  : 


lue,  Hartford,  CT 

:epvnRiting  limitation  b/: 

AZ,  AP,  CA,  CO,  CT,  DC, 
A,  ME,  MD,  MA,  Ml,  MN , 

;::,  nd,  oh,  ok,  or,  pa, 

■J,  WA ,  VT/,  WI  ,  WY  . 


BANKERS  INSORAl^CE  COMPANY. 
P.O.  Box  15707,  St.  Peterr.burq, 
(813)  579-4000.  UriDEPWRITI  N  3  '  I 
SURETY  LICENSES  c/ :  AL,  AZ ,  AL  . 
MO,  NV,  NM,  OH,  PA,  SC,  TN ,  TX. 


BUSINESS  ADDRESS: 
FL   3  3733.    PHONE: 
MITATION  b/:  $691,000. 
FL,  GA,  IL,  lA,  KY,  LA,  MS, 
iriCORPORATED  IN:  FLORIDA. 


BITUMINOUS  CASUALTY  CORPORATION.   BUSINESS  ADDRESS 


320  -  18th  Street,  Rock 
(309)  786-5401. 
SURETY  LICENSES 
ID,  IL,  IN,  lA, 
NV,  NH,  NJ,  NM, 
UT,  VT,  VA,  WA, 


u:- 

i_;  iL  r-  f"' 

r-   /    ■ 

AL, 

KS, 

KY  , 

NY, 

>,'  '■" 

WV, 

WI  , 

I  s  1  3  n 


I L   6  12  01.    PHONE : 

MITATION  b/:  $8, 12  5,000 

• 

AR,  CA,  CO,  CT,  DC,  FL, 

GA, 

MA,  MI,  MN,  MS,  MO,  MT , 

NE, 

CK,  CR,  PA,  RI,  SD,  TN, 

TX, 

PRORATED  IN:  Illinois. 

BOND  SAFEGUARD  INSURANCE  COMPANY.   BUSINESS  ADDRESS 
246  E.  Janata  Blvd.,  Lo-LarJ,  IL   ^0143.    PHONE: 
(708)  495-9380.   UNDERWR  ITIN'G  LIMITATION  h/ :     $344,000. 
SURETY  LICENSES  c/ :  IL,  IN,  Kn ,  MO,  CK,  TN ,  TX . 
INCORPORATED  IN:  Illinc:s.  -- 
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Boston  Old  Colony  Insurance  Company 


180  Maiden  Lare 
(609)  3  9  5-20CC. 
SURETY  LICENSES 
GA,  KI,  ID,  IL, 

MO,  MT,  r:E,  N-7, 

INCORPOPATED  IN 


New    YcrK,    N'Y 

t    "T 1  •   T"',  T"-  T"-,  r    '■  T-i    -?■    <-r"    -T'    »   1   ;'"* 


c/  :     AL,     AK , 

IN,  I   A    ,  t:  ^J     , 

NH,    NJ,    i:y., 

TX  ,     u  I  ,     '•  ,/  , 

M  ,^  <.~  o    ^  r-  'h  -!  :  '.-  p, 


A2 
KY 
.N'.i 

';a 


1 C  0  3  8 
JMITA' 
AR,     > 


V  ^r 


Thursiitiv 

'uiv    ■      i9'^3    ;    N>^Ii<es 

35  787 

iy.      ;•:;, 
:r;  b; ; 

f         -  ^  '- ■    ■ 

f         '■-■■ '  ''    ' 

•'SlNi'.S,;    ADERESS: 

$2     783,000. 

:T,     or,    DC,    FL, 
lA,    -1,    '^N,    MS, 
K,    OR,     i"        PR, 
.1,    WY 

Buckeye  Union  Insurance  Company  (The) . 
BUSINESS  ADDRESS:  P.O.  Ec:-:  1439,  Col.-rbus,  OH   43216. 
PHONE:    (609)  395-2C00.   1:NDERV;RITI  !: '■-  LIJ-'TTATTON  b/ : 
$36,926,000.  SURETY  LICENSES  c/ :  A-'S  EC,  FE,,  IE,  IN,  lA,  KS, 
KY,  MD,  MI,  KG,  NY,  OH,  lA,  RI,  .- D ,     -.  A  ,  WV.  INCORPORATED  IN: 
Ohio. 

Capitol  Indemnity  Corporation.   BUSINESS  ADDRESS: 

P.O.  Box  5900,  Madiscn,  WI   53705-0900.    PHONE: 

(608)  2  3  1-4450.   U!CCERWRIT ING  EIXITATION  b/ :  $3,585,000.  ■ 

SURETY  LICENSES  c/ :  AZ ,  AR ,  CO,  DE ,  FL,  ID,  IL,  IN,  lA,  KS, 

;::,  oh,  ok,  or,  PA,  so, 
Wisconsin. 


V^T 


MP) 


KY,  LA,  MI, 

TX,  UT,  WA,  WI,  WY. 


>.'  " 


»:m 


"Ot 


P  A  T  i^" 


Centennial  Insurance  Company.   EESINESS  ADDRESS: 


45  Wall  Street,  New  York,  !Ui' 
(212)  943-1800.   UNDERKRITIN( 
SURETY  LICENSES  c/ :  AK ,  AS,  j 
GA,  HI,  ID,  IL,  IN,  lA,  FS ,  Ki,  LJ 
MO,  MT,  NE,  NV,  NH ,  !^J ,  NM ,  NY 
RI,  SC,  SD,  TN,  TX,  ET,  VT ,  VA 
INCORPORATED  IN:  New  York. 

Century  Indemnity  Co.mpany 
1601  Chestnut  St.,  P.O.  Ecx  77 
PHONE:  (215)  761-1000.  UNDER; 
$1,459,000.  SURETY  LICENSES  c/ 
DE,  DC,  FL,  GA,  HI,  ID,  IE,  IN 
MI,  MN,  MS,  MO,  KT,  !EE ,  JEV ,  rUi 
PA,  PR,  RI,  SC,  SD,  TN,  T: 
INCORPORATED  IN:  Connect  !■. 


;  0  0  5. 


PHONE : 


►/  A 


c  00,000. 

S,'7  EC,  FL, 
11,  MN,  MS, 


J,  OH,  OK,  OR, 
A<,    WV,  WI,  WY. 


i  .••. , 


PR, 


lA, 


T" 


Zt:    ADDRESS: 

ielphia,  PA  19192. 
IMITATION  b/: 

a:   AR,  CA,  CO,  CT, 

EY   :s.,  ,  EE,  MD,  MA, 

NY    .7   ND,  OH,  OK, 

VI,  WA,  WV,  WI,  WY. 


**. 


CENTURY  SURETY  COMPANY.  E 
P.O.  Box  2689,  Colu-bus,  C}i  4  3 
(614)  785-9000.  UNDERWRITING  L 
SURETY  LICENSES  c/ :  AZ,  IN,  OH, 


,51!;  ESS  ADDRESS: 

16-2579.    PHONE: 

MITA7I0N  fc/:  $831,000. 

iw,  WI.  INCORPORATED  IN:  OHIO. 


i^ee  rootno::e 


n  e  s  i,i 
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Charter  Oa)c  Fire  insurance  Company  (The)  . 

BUSINESS  ADDRESS:  Ore 

06183-6014.    PHONE: 

LIMITATION  b' :  $10,26 

AR,  CA,  CO,  CT,  DE,  DC 

Ui,     ME,  MD,  yji,     MI,  Mr 

NC,  ND,  OH,  OK,  OR,  P; 

VI,  WA,  VT/,  WI,  WV.  INCORPORATED  IN;  Connecticut. 


rower 

.0.7'.] 

i   y  f  i 

Hartford,  CT 

(203) 

277 

- '   : 

.1.   I'NDERWRITING 

,000. 

Sl'r 

;.  -T-'Y 

Lie HNS E5  c/ :  AL, 

AK , 

AZ, 

,  FL, 

CA  , 

H  I 

ID,  IL,  IN,  lA, 

KS, 

KY, 

M .,- ; 

*,«  ;  ■ 

Ml 

NE,  NV,  NH,  NJ, 

NM, 

NY, 

,  PR, 

RI, 

sc 

,SD,  TN,  TX,  UT, 

VT, 

VA, 

CHRYSLER  INSURANCE  COMPANY. 


I  HESS    ADDRESS: 


P.O.  Box  5163,  Oouthfie 

.i,  MI   48086-5166. 

PHONE: 

(313)  948-3390.   UNDEkW: 

ITiNG  LIMITATION  b/ 

:  $7,071 

,  000. 

SURETY  LICENSES  c/:  AC, 

AK,  AZ,  AR,  CA,  CO, 

CT,  DE, 

DC,  FL, 

GA,  HI,  ID,  IL,  IN,  lA, 

V.S  .     }"{  ,     LA,  KE,  MD, 

M^A,  MI, 

M.N,  MS, 

MO,  MT,  NE,  N"v',  NH,  NJ  , 

>^  \,l           'K-  ','     I-  -•           \^  ■  ,           p  i; 

OK,  OR, 

PA,  RI, 

SC,  SD,  TN,  TX,  UT,  VT , 

\'A,    v,A,  w;,  Wl,  Wi. 

INCCRPO! 

^C\TED  ir, 

Michigan . 

CIGNA  Insurance  Company  of  Illinois.   BUSINESS  ADDRESS 
8  7  55  West  Higgins  R.J.,  Ch;.':r-]C,,  XL   6C63  1.    PHONE: 
(312)  380-8100.   UNDERVvJ-TTirJ^J  LIMCTATXON  b/  :  $3,260,000. 
SURETY  LICENSES  C:  XL.  INCORPORATED  IN:  Illinois. 


CIGNA  Insurance  Company  of  Texas. 

600  East  Las  Colmas  Bl-.-,i.,  :>L'rXE:  620 


BUSINESS  ADDRESS: 
Irving,  TX   75039 


PHONE:    (214)  869-85C0. 
$2,799,00  0.  SURETY  LICE 


*-/ 


vl'l  ING  LIMITATION  b/ ; 
NM,  TX.  INCORPOP-ATED  IN:  Texas 


CIGNA  Insurance  Company  of  the  Midwest. 

BUSINESS  ADDRESS:  9200  Kevf^tone  Crossing,  P.O.  Box  80443, 
Indianapolis,  IN   46260.     PHONE:    (317)  573-3000. 
UNDERWRITING  LIMITATION  b  :  01, COS, 000.  SURETY  LICENSES  c/ : 


IN 


INCORPORATED  IN':  I  NO ; 


CIGNA  Reinsurance  Con^pany.   BUSINESS  ADDRESS: 

Tvo  Liberty  Place,  160  1  On-  stnut  Ot,  Philadelphia,  PA 
19192.    PHONE:    (215)  7tl~]53:..   UNDERWRITING  LIMITATION  b/ 
$2,353,000.  SURETY  LICENSEE  c /'  :  AL,  AK,  AZ ,  AR,  CA ,  CO,  CT , 
DE,  DC,  GA,  HI,  ID,  IL,  ILO  KV ,  lA  .  ME,  MN ,  MS,  MT ,  NE ,  NV , 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  CO,  PA,  PR,  SD,  TN,  TX,  UT, 
VA,  WA,  WI.  INCORPORATED  IN:  Delawiro. 


Cincinnati  Casualty  company  (The).   BUSIN'ESS  ADDRESS; 


P.O.  Box  145496 
(513)  870-2000. 
SURETY  LICENSES 
MI,  MS,  MO,  NE, 
VA,  W^7,  WI,  WY. 


Cmcmna 

Ur:DERWRI 
c/ :  AL,  A 
NM,     NC 


OH,     OK, 


"J  'J  " 

=j496 

PHONE : 

*.    .dt  '■■- 

•N-  b/ 

$4  ,955,000 

OA  , 

IL, 

IN,  lA,  KS, 

KY, 

'""  ;"'"' 

SD, 

TN' ,  TX  ,  UT , 

VT, 

See    Footnotes/N'otG 


end  of   Circi 
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Cincinnati  Ir:3i;raxn-e  Co-pany  (The)  .   BUSINESS  ADDRESS: 
rc':Jt  Office  Box  14ts''}o,  Cincinnati,  oil      4"Z50-5496. 
FH::":    (':..13)  87u-^0uu.   underwriting  LiKITATION  b/: 
$S7,  1<^-!  ,  '  00.  SURETY  LICENSES  c/:  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 

DE,  DC,  n ,  GA,  HI,  IL,  IC,  IC,  lA.  r'A  „  K.;   IA„  ^4E ,  MD,  MA, 

MI,  Il'J,  'MS,  !•'■.  ,  l^T  .  NT'A  U" ,  NC,  N'J  „  N" ,  N'lA  UC ,  ND,  OH,  OK, 
CFA  1a'.  Pp]  R1,  SC,  SD,  TN  ,  TX ,  UT ,  VT ,  VA,  WA ,  WV,  WI ,  WY . 
INCOPPCRATED  IN:  Ohio. 

COLONIAL  AMERICAN  CASUALTY  AND  SURETY  COKTANY . 

r.     '  ^■■  J.  .»".■;  .;'       rtLjUtMl-OC:    .         t     »v         .  >        ..     l_.l       \-liCii.  J.  t  ^       OUiCCU,         ^v- ^   w  ^. ..■---  ^  ,        .  »— ' 

21201.    PHONE:   '01;  539-0800.   UNDERWRITING  LIMITATION  b/: 
;554,000.  SURETY  LICPO.  PS  c/ :  DC,  lA,  KS ,  MD,  MO,  TX,  VA. 

:!PCOPPCRATED  IN:  !'3ryl-nd. 


COLONIAL  SURETY  COMP:j^Y.   BUSINESS  ADDRESS: 
r  :.;  C  r,,  G  s  t  n  v:  t  F  :  '„:  i  e  P  c^  a  d  ,  M  -.  r.  t.  'v  ale,  N J   07645.    PHONE : 
{201}  'C^3'~8788.  '  UNDEPWPI.INO  PIMlTATiri  b/ :  $185,000. 
l':PETY  licenses  C/:  dp,  DC,,  !^'P,  ma,  NJ,  pa.  INCORPORATED  IN: 

r  e  r.  n  s  y  1  v  a  n  i  d  . 

Coffjnercial  Insurance  Company  of  NevarV  .  ?cew  -ersey, 
rC'.,,;  I!<PP3  ADDRESS;  ISO  Mdiaei'i  Lane,  O^'-'J  Ocik,  ^i   ___:_c. 
PH-OP:    609)  395-2000.   UNDERWRITTOO   IMITATION  b/ : 

0  0,377,000.  SUPETY  LICENSES  c/:  AP,  AP .  AO,  AR,  CA,  CO,  CT, 
PP,  DC,  PP,  OA,  H:,  IP,  10.  IN.  lA,  PC,  PC  PA,  ME,  MD,  MA, 
VI,     KN,  yJS  .     PC,  MI,  NP,  PC,  P-'i,  N'J.  PM,  NY,  NO,  '-fD,  OH,  OK, 

OR,  PA,  PI,  Cr,     CO.  TN,  TP  ,  '70,  VT ,  CA ,  7.  A ,  WC  ,  WI ,  WY . 

1  >;  CCR  PC  RAT  E  ;:■  :  ^; :  I  ■  o  v  Jers"  ■; . 

Commercial  Union  Insurance  Company.   BUSINESS  ADDRESS: 

Ore  Beacon  Stre-et,  Ecstcr, ,  PA   02  103.    PP;  NrP: 
(617)  725-6003.   C!^DER>.'RITING  LIMITATION  L     :     OC1,733,000. 
SPRETY  LICENSES  C;A  AL,  AP .  AZ  ,  AR ,  CA ,  CO.  '::-;■.     P^ ,  PC,  FA, 
GA,  HI,  ID,  IP,  IN,  lA,  rPO,  PY  ,  IJ^  ,     f-'P  ,  ^-'0 .  M-.,  Mi,  MIJ ,  MS, 
rO,     MT,  NE,  NV,  NH,  NJ  ,  IC^C  NY,  NO,  N7  ,  OH,  OK,  OR,  PA,  PR, 


RI,  SC,  SD,  TN,  TX,  7:T,  COO  7'A  , 
I N  CO  R  PC  RA.  T  E  D  I ! :  :  !■'  ::i  s  a  .i  c  h  u ..:;  e  t  ^:  s  . 


7-1 ,  v;a,  wv,  VvI  ,  WY. 


CONNECTICUT  INDEKNITY  COMPANY  (THE) . 
P.O.  Box  420,  K a  r*  t  c  r d  ,  CT   0 6  1  41.     :  liONP  : 
UNDERWR IT I NG  LI MITAT I ON  fc, '  :  $  1  , O 4  0 ,  0 0 0 .  C '  ? TT 
AL,  AK,  AZ,  AP,  CA,  CO,  CT ,  DE ,  DC,  PP,  GA ,  H 
lA,  KS,  KY,  'LA,  ME,  MD ,  MA,  MI,  MN ,  m,     MO,  M 
NJ,  NM,  NY,  NC,  ND,  CH  ,  CP  ,  OR,  PA,  RI,  ..IC  .  7; 


API ;; ESS  ADDRESS: 

(  :  7  " ■  )   67  4-6600. 

rv  IT  CENSES  c/: 
IP,  IT.,  IN, 


'v  A  ,  wm  ,  »v  -C  •■<  ■ 


WV.  IPCORPGRATPP  IN;  CONNECTICUT, 


Consolidated  Surety  Insurance  Company,  inc.. 
BUSINESS  ADDRESS:  984  1  Airport.  Blvd..,  S'-ITOC:  vie, 

Los  Angeles,  CA   9  0  045.    PHONE:   (310,;  64a ac.,j. 

UNDERWRITING  LIMITATION  b/ :  $290,000.  OPPF.TY 
INCORPORATED  IN;  N'ew  Mexico. 


.:'7EN,7ES  c/:  NM. 


See  Footnotes /r^c-^cs  at  end  of  Circular 


35790 


Federal  Register 


58,    N( 


Thursday.  July  1,  1993  /  Notices 


Continental  Casualty  Company 
CNA  Plaza,  Chicago,  IL   6:;66  5.    I 
UNDERWRITING  LIMITATION 
SURETY  LICENSES  c/ :  AL, 
GA,  HI,  ID,  IL,  IN, 
MO,  MT,  NE,  N7,  NH, 
RI,  SC,  SD,  TN,  TX,  UT ,  V 
INCORPORATED  IN:  Illinois 


i.  n 

I  •  T 


AK 
K:; 


KV 


BUSINESS    ADDRESS: 
iONE:        (312)     822-5000 


■0 


0  0 
CA  , 
KE, 
r<  u , 
WA, 


CO, 
OH, 


CT, 
MA, 

OK, 

WI, 


DE, 
MI, 
OR, 
WY. 


DC, 

MN, 
PA, 


FL, 
MS, 
PR, 


Continental  Insurance  Company  (The) .   BUSINESS  ADDRESS 


180  Maiden  Lane. 
(609)  395-2000. 
SURETY  LICENSES 
FL,  GA,  GU,  HI, 
MN,  MS,  MO,  MT, 
PA,  PR,  RI,  SC, 
INCORPORATED  IN: 


New  Y; 


rk, 


c/  : 
ID, 

NE  , 
SD, 


NY 

kITI  N'G 


I  L. 


n;-,  nj, 

N,  TX,  UT, 
Hirpshire. 


,  c:;)8.    PHONE: 

IMITATION  b/:  $33,318,000. 

CO,  CT,  DE,  DC, 
ME,  MD,  MA,  MI, 
ND,  OH,  OK,  OR, 
WA,  W^7,  WI,  WV 


'T , 


AR ,  CA , 

KY,  LA, 

NY,  NC, 

VA,  VI, 


CONTINENTAL  INSURANCE  COMPANY  OF  PUERTO  RICO  (THE) . 
BUSINESS  ADDRESS:  P.O.  Box  4  3:,  San  Patricio  Plaza,  PMC, 
San  Juan,  PR   00963.    PHON::::   (809)  793-6111 
UNDERWRITING  LIMITATIC:;  b':  013, 102, COO.  SURETY  LICENSES  c/ 


PR,  VI.  INCORPOPJ^TED 


'?  r  t  o  Pico. 


Continental  Reinsurance  Corporation 


180  Maiden  Lane 
(215)  761-3535. 
SURETY  LICENSES 
IN,  lA,  LA,  MI, 
PR,  TX ,  UT ,  VA , 


J,  1  t;:.^  yv        j^  \^ 

TK,    N  i       :, :,  ,'  j; 

^i    « 

UN'DEt^.V; 

'*  i.    .^. 

C/   .     /^r.  , 

AZ,     AR,     CA, 

NV,    NJ  ,     *:•'', 

..  ■*   I 

WA ,     WY . 

INCORPOR7.TrO 

T 
1. 

BUSINESS  ADDRESS 
FHONE: 

b/:  $19,254,000. 
DC,  FL,  HI,  ID,  IL, 
NC,  ND,  OH,  OK,  OR, 


:al ifornia. 


Continental  Western  Insurance  Company. 

BUSINESS  ADDRESS:  P.O.  Box  1  ■  v.;  ,  Des  Moines, 


PHONE :   (515)  278 
$6,399,000.  SURETY  LIC 

Ks,  KY,  ME,  MI,  m:;,  mo 

WI,  WY.  INCORPORATED  I 


lA   50306. 
UNOERWFITINO  LIMITATION  b/ : 
SE3  c/:  AZ,  AR,  CO,  ID,  IL,  IN,  lA, 
MT,  NE,  NV,  NM,  ND,  OH,  OK,  SD,  UT, 

I  owa . 


attle,  WA   98109-0271 
NO  LIMITATION  b/ : 


CONTRACTORS  BONDING  AND  INSURANCE  COMPANY. 
BUSINESS  ADDRESS:  P.O.  Bex 
PHONE:   (206)  622-7053.   1;n 

$1,593,000.  SURETY  LICENSES 
DE,  DC,  FL,  GA,  HI,  ID,  IL, 
MI,  MN,  MS,  MO,  MT,  NE ,  NV, 
RI,  SC,  SD,  TN,  TX,  UT ,  VT , 
INCORPORATED  IN:  Washmaton 


c/: 

A  :„ , 

ft.-', , 

AZ  , 

AR, 

CA, 

CO, 

CT, 

IN, 

lA, 

KS, 

KY, 

UK, 

ME, 

MD, 

MA, 

NJ, 

UM 
*''■*(' 

ND, 

OH, 

OK, 

OR, 

PA, 

v.. , 

WI, 

WY. 

Cooperativa  de  Seguros  Multiples  de  Puerto  Rico, 
BUSINESS  ADDRESS:  G.P.O.  Box  363846,  San  Juan,  PR 
00936-3846.    PHONE:   (309)  758-858S.   UNDERWRITING 
LIMITATION  b/:  $8,172,000.  SURETY  LICENSES  0/ :  PR. 
INCORPORATED  IN:  Puerto  Rico. 


See  Footnotes/Notes  at  end  of  Circol 


ar 
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CUMBERLAND  CASUALTY  &  SURETY  COMPANY.    Fh'S1NF!'S  ADDRESS: 
4  311  We?^t  Waters  Avenue,  SUITE:  501,  Z  a^pa  „     i:,      v- r, : .; 
PHC:;E  :    (313)  S3\>--  2  112.   '  ^NPERW?  IT  I  NG  l.JV,  T  "T  AT  I  A'i  b/  : 


$451,0  00.  STPETO-  LICE  NOES  C/ :  EE,  EC,  FI , 

VT,  NO',  !;d,  s-:t  ed,  t>:,  wy.  incoppoeated  im 


,  ;d,  in,  u^,   kd. 


lexas. 


3.5  791 


Cunfcerland  Surety  Insurance  Ccnpany,  Inc. „ 

EI,J S I N E S 3  AD E E; E 0  S  :  ,1 0  7  W e  s •'  0^ 0 ::;  r t  0 1  r e o  t  ,  E t  >,: . '-' ■■ ; - ' ' n 

4  0  5  0  7.    PHONE:    {  0  0  r ; )  "  ':,:■ '"  -  - 1:,  2  2  .  E ! ;  E'  E'  E  V^  i-'  I  2  I  ^  ■  ::  I . :  *■'' 

C   --_  T  -^   ,^-,  .-s  -^     ,.,.,... y  ,,„..--,.  ••-  ^-  q   ,.,  _/  ,    -'1-  J,;-/  ^    I  !  J'„~'' ,"''"-  t  ''"OO"',  ~  E"; 


EION  b/: 
- entucky 


■■  5 ;  'p  • 


FT 


CUMIS    INSURA,NCE    SOCIETY,     IKC.        OOOOINOi;: 
c  =  t    O"'  f  f  1  c  e    E  :■' >:    1  0  3  4,     Ma  d  i  s  c  r  ,     W I       '.„.  1  :  .■:.  I  .  i  ;  i '-.::  N  E 

628)     2  3S-53E1.       ',-OEEPV:EIT  I  roo    EO:  MI  2  ATI  2!;    D/ :     $13,666,000. 

A2,     AE,     2Vi       C'"^,     'T,     DE,     DC, 
ID.      IE,      IN.      lA,     V'^^\     EY,     LA,     ML,     MD,     WA,     MI, 


Lirt  ,       o 


E"!<  ,     MS       MO       'M 
EA,     PP,     RI,     E' 


TX,    UT,    VT, 


NC,    ND,    OH,    OK,    OR, 
VI,    WA,    WV,    WI,    WY. 


DAIRYLAliD    INSURANCE    COMPANY.        ECSINESS    ADDRESS: 

1 E  0  0    f^  o  r t  h    P  D  1  - 1    E  r  ,1 V  e  .     S  t  c  v ,:  r  s    P o  i  n  t,  ,     W  2         •  -:  4  3  1 .  PHONE : 

.-^|c^     34,--.r,-^-2.        ENEEEEE2TING    EIMITATr'C:    t     ,     2  1  "^  ,  355 ,  000. 


!:M,  N'Y  ,  NC  ,  N 

v;a  .  vro,  v;i .  v. 


Kk  , 


AE,  AK,  a:,  AP,  CA  .  CC,  -jE ,  FL,  GA ,  ID, 
ME,  MlE  ma,  mi,  MN  ,  M.3,  MO,  MT,  NE,  NV, 


EA,  SO,  SD,  TN,  TX,  UT,  VT,  VA, 

I  N  20?- pceated  I,  N  :  wi  sconsin. 


DELTA  CASUALTY  CGHPAKY.   EE' 
TT1  >j-^rt'h  r":,=>»-v  ':'"'-oet:,  Chicaqo 


ADDRESS: 

40.    PHONE: 


i„  ,3  10 


'o-SEjO.   ENDEEORITTNG  I I'-':TA2P0N  b/:  $600,000. 

_.,,.„,.  ^_„^  ,    ,,  ^  .,.,  ^  INCORE-0--ATED  IN:  Illinois. 


DEVELOPERS  INSURAJOOE  COMPANY.   BUSINESS  ADDRESS: 
P.O.  Box  19^2-,  :rvi:>,  .  CA   92713.    PHONE:   (714)  263-3300. 
UNEEPWPITI'OO  EI'^PIATION  b/ :  $611,000.  SURETY  LICENSES  C/ :  AZ , 

CA,  NV,  OR,  WA.  INCORPORATED  I!-:  '(2:i  :  .  C  omia . 

Empire  Fire  and  Marine  Insurance  Corpany, 
BCSINESS  ADDRESS:  162  4  Dcugias  Street,  ^-.'una,  NE   68102. 
PKQNE:   (402)  341-0130.   UNDERWRITING  LIMITATION  b/ : 
$8,347,000.  SURETY  EICENSEO  C:  AE  ,  A?'   AZ,  AR,  CA,  CO,  FL, 
GA,  HI,  ID,  IE,  IN,  lA,  PO,  KY  ,  ME,  >'D,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  N„J,  KM,  NY,  NC,  ND,  OH,  Cp ,  ;A,  SO,  SD,  TX,  UT, 
vtI  VA,  WA,  VGA,  WI,  WY .  2  !20CEPC:'C.T  ET)  IN:  Nebraska. 


See  Footnotes/Notes  dt 
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EMPLOYERS'  FIRE  INSURANCE  COMPAJNY  (THE). 

BUSINESS  ADDRESS:  One  Beacon  Stre?et,  Boston,  MA   02108. 

PHONE:    (617)  725-6000.   UN'DERWPIT  ING  LIMITATION  b/ : 

$5,348,000.  SURETY  LICENSES  c/ :  AL 

DE,  DC,  FL,  GA,  HI,  ID,  IL,  I.N',  lA 

MI,  MN,  MS,  MO,  MT,  KE ,  NV ,  NM,  N'J 

OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT .  VT 

INCORPORATED  IN:  Massachusetts. 


AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

V.5, 

KY. 

LA, 

ME, 

MD, 

MA, 

NM , 

NY, 

NC, 

ND, 

OH, 

OK, 

VA  , 

VI, 

WA, 

WV, 

wi, 

WY. 

EMPLOYERS  INSURANCE  OF  WAUSAU  A  Mutual  Company. 

BUSINESS  ADDRESS:  P.O.  Bex  801:^,  Wausau,  WI   54402-8017. 
PHONE:    (715)  845-52  11.   UNDEPWPITING  LIMITATION  b/ : 
$15,000,000.  SURETY  LICENSES  c/ :  AL,  AK ,  AZ ,  AR ,  CA ,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  lH ,     lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  N'V ,  NSM  ,  N'J,  NM ,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  IN',  TX,  UT ,  VT .  VA ,  WA ,  WV,  WI  ,  WY . 
INCORPORATED  IN:  Wisconsir;. 


Employers  Mutual  Casualty  Company 
Post  Office  Box  7  12,  Des  Moine.; , 


(515)  280-2511. 

UNDERWRITI. 

1  ■ -J    i. 

SURETY  LICENSES 

c/:  AL,  AK, 

AZ  , 

AK,  CA 

GA,  HI,  ID,  IL, 

IN,  lA,  KS, 

KY, 

LA ,     ME 

MO,  MT,  NE,  NV, 

NH  ,  N'J  ,  N'M  , 

k  •  ■/ 

NC,  ND 

SC,  SD,  TN,  TX, 

UT,  VT,  WA, 

WA  , 

w-;,  WI 

Iowa. 

BUSINESS  ADDRESS: 
A   50303-0712.    PHONE: 
i    b/:  $23,503,000. 
CO,  CT,  DE,  DC,  FL, 
MD,  MA,  MI,  MN,  MS, 
OH,  OK,  OR,  PA,  RI, 
WY.  INCORPORATED  IN: 


Employers  Reinsurance  Corporation.   BUSINESS  ADDRESS 


52  00  Metcalf,  P.O.  Box 
PHONE:  (913)  576-5200 
$127,481,000.  SURETY  L 
DE,  DC,  FL,  GA,  ID,  IL 
MN,  MS,  MO,  MT,  NE,  NV 
PA,  RI,  SC,  SD,  TN,  TX 
INCORPORATED  IN:  Misso'. 


T  >: 


UT 


jverland    Park,    KS      66201. 
'WPITIN^S    LIMITATION    b/ : 
0/ :     AL,     AK,     AZ ,     AR,     CA,     CO,     CT, 
>,     KS,     KY,     Ui,     ME,MD,    MA,     MI, 

NY,     NC,    ND,    OH,    OK,    OR, 

WA,     VTJ ,    WI,     WY. 


>;m 


Erie  Insurance  Company. 
100  Erie  Insurance  Place,  Er 


(814)  870-2000. 
SURETY  LICENSES 
INCORPORATED  IN: 


un'derwpit: 

:/  :  DC  ,  I  r.- , 
Fenn sylvan 


V 


n^ESS  ADDRESS: 

A   10530.    PHONE: 

yTION  b/:  $3,676,000. 
NC,  OH,  PA,  TN,  VA,  WV, 


EXPLORER  INSURANCE  COMPANY  (THE).   BUSINESS  ADDRESS: 


P.O.  Box  85563, 

(619)  546-2400. 

SURETY  LICENSES  c/ :  A2 ,  CA 

INCORPORATED  IN:  Arizona. 


San  Diego,  CA   92  136-5563.    PHONE: 
UNDERWRITING  LIMITATION  b/ :  $1,751,000. 

ID,  I  A,  MT,  NV,  NM,  OR. 


See  Footnotes/Notes  at  end  of  Circular 
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FAR  WEST  INSURANCE  COMPANY.   BUSINESS  ADDRESS: 
P.O.  Box  4500,  Woodland  Kills,  CA   91365-4^:-:.    PHCNE: 
(818)  704-1111.   i:NDEF,WR,rTI!:G  LIMITATION  b/ :  $407,000. 
SURETY  LICENSES  c/ :  AK,  AZ ,  CA ,  CO 
SD,  UT,  WY.  INCORPORATED  lli :     Calif? 


DC,  ID,  IN,  MT,  NV,  OR, 


Farmers  Alliance  Mutual  Insurance  company. 
BUSINESS  ADDRESS:  1122  North  t^ain  Street,  ycHier  i.^..  r 
67460.    PHONE:   (316)  241--220O.   UNDERWFITING  LIMC 
$5,3  31,000.  SURETY  LICENSES  C/ :  AZ ,  CO,  ID,  IN,  lA, 


KS 


N  b/: 
MN, 


MO,  MT,  NE,  NM,  ND 


SD, 


W  I 


T  M 


IN:  Kansas. 


Farmington  Casualty  Company 

151  Farmington  Avenue,  Hartford,  CT 
(203)  273-0123.   UNDERWRITING  LIMITAT 


SI  NESS  ADDRESS: 


SURETY  LICENSES  c/ : 

GA,  HI,  ID,  IL,  IN, 

MO,  MT,  NE,  NV,  NH , 

SC,  SD,  TN,  TX,  UT, 
Connecticut . 


AL, 

i.  M  , 

M  T 
1<J    , 


VA  , 


KY  , 
NY  , 
WA, 


AR 
NC 


Crt 

WI 


X   T  V'  ■■ 


Farmland  Mutual  Insurance  Company 
1963  Bell  Avenue,  Des  Moines,  lA  5G3I 
(515)  245-8800.  UNDERWRITING 
SURETY  LICENSES  c/ :  AR ,  CO,  ID, 
MO,  MT,  NE,  NV,  ND,  OH,  OK,  CR, 
INCORPORATED  IN:  Iowa. 


1  k^  f 


T  >•: 


Federal  insurance  Company 

P.O.  Box  1615,  15  Mountain 


07061-1615.  PHONE 
LIMITATION  b/:  $162 
AR,  CA,  CO,  CT,  DE, 
KY,  LA,  ME,  MD,  MA, 
NY,  NC,  ND,  OH,  OK, 
VA,  VI,  WA,  WV,  WI, 


(903 
FL 


MI, 

OR, 
KY. 


mi . 

PA, 


F '. '  S 
lew  Read 
580-20C0 
SURETY 

MS,  MO, 
PR,  RI, 


PHONE: 
$16,173,000. 

T,  DE,  DC,  FL, 


IN: 


BUSINESS  ADDRESS: 

PHONE: 
>  :  $5,563,000. 

.  /1  ,  r  .,:^  ,  r .  1  ,  .....  :  ....  * , 


.DDRESS: 
NJ 

."TTING 


AZ, 


INCORPCPJ\TED 


la  . 


FEDERATED  MUTUAL  INSURANCE  COMPANY 
121  East  Park  Square,  Owatonna,  MN  ^50 
(507)  455-5200.   UNDERWRITING  LIMITATIC 

c/:  AL,  AZ,  AR,  CA ,  "" 


BUSINES 

pur*; 


D DRESS: 


SURETY  LICENSES 

IL,  IN,  lA,  KS,  KY, 

NV,  NJ,  NM,  NY,  NC, 

VT,  VA,  WA,  WV,  WI, 


LA, 

It  LJ   , 

WY  . 


ME, 

OK, 


MD, 
OK, 


CR, 


MT 


0  CJ  0  . 


t  n 


INCORPORATED 


.  i-t 


See  Footnotes/ Notes  at  end  of  Circ 
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Fidelity  and  Casualty  Company  of  New  YorX  (The) . 

ADDRESS:  180  Ma:i.?n  Lane.  New  York,  NY   10038 


PHONE:    (609)  395-2QGC.   UNDLRWKITn: 
$14,293,000.  SURETY  LICENSES  C/ :  AL,. 
DE,  DC,  EL,  GA,  HI,  ID,  IL,  IN,  lA, 
MI,  !W,  MS,  MO,  MT,  NE,  TIV,  NH,  N  J , 
OR,  PA,  PR,  RI,  SC,  SE',  TN ,  TX ,  UT, 
INCORPORATED  IN:  New  H?i-c:.h  :  rt  ., 


NM  , 

VT, 


:mitation  b/: 

AZ,  AR,  CA,  CO,  CT, 
KY,  LA,  ME,  MD,  MA, 
fEi',  N'C,  ND,  OH,  OK, 
yA,  WA,  VT.' ,    WI,  WY. 


Fidelity  and  Deposit  Company  of  Maryland. 


BUSINESS  ADDRESS: 

212  01.    PHONE:   (301) 

$24,125,000.  SURETY  LI: 


CT,  DE,  DC, 

MD,  MA,  MI, 

OH,  OK,  OR, 

Vr/,  WI,  WY. 


MN,  MS,  M; 

PA,  PR,  r: 

IN CORPORA' 


rtli  Cnaries  Street,  Baltimore,  MD 
3  9-08  00.   UNDERWRITING  LIMITATION  b/ : 
NSES  C/:  AL,  AK,  AS,  AZ ,  AR ,  CA,  CO, 

lA,  KS,  KY,  LA,  ME, 
NJ,  NM,  NY,  NC,  ND, 
UT,  VT,  VA,  VI,  WA, 


K 


ID.  IE.,  IN, 
NE,  NV,  NH, 
SO,  TN,  TX, 


FIDELITY  AKD  GUARANTY  INSURANCE  COMPANY. 


BUSINESS  ADDRESS:  P.O. 
Baltimore,  KD   212  03. 
UNDERWRITING  LIMITATIO! 
AL,  AK,  AZ,  AR,  CA ,  CO 
KY,  LA,  ME,  MD,  M-A ,  MI 
NY,  NC,  ND,  OH,  OK,  OR, 
WA,  W^',  WI,  WY 


1138,  100  Light  Street, 


PHONE:   (4  10)  ! 

b/:  $1,432,000 
E  t,  ,  r  ,1 ,  E  t\ 


CT 
ME- 
LA 


i<  i. 


INCORPOR. 


i,  .«  A, 

SD 


47-3000. 
SURETY  LICENSES  c/ : 
ID,  IL,  IN,  lA,  KS, 

NE,  NV,  NH,  NJ,  NM, 
T!J,  TX,  UT,  VT,  VA, 


Fidelity  and  Guaranty  Insurance  Underwriters,  Inc.. 


BUSINESS  ADDRESS 
PHONE:    (410)  547-300 
$4,966,000.  SURETY  LK 
DE,  DC,  PL,  GA,  HI,  I! 
MN,  MS,  MO,  MT,  NE ,  N" 
RI,  SD,  TN,  TX,  UT,  V" 


33,  Baltinore,  MD   21203 


:.oE 


'    c/:  AL, 
IN,  lA, 


E3  LIMITATION  b/ : 
AK,  AZ,  AR,  CA,  CO, 
KS,  KY,  ME,  MD,  >LA , 
NC,  ND,  OH,  OK,  OR, 
WY.  INCORPORATED  IN: 


CT, 
MI, 
PA,  . 
Ohio 


Fireman's  Fund  Insurance 
777  San  Marin  Drive,  Nov  it o, 
(415)  899-2000.   UNDERWP  IT  I  :,G 
SURETY  LICENSES  c/ :    AL,  AK, 
GA,  GO,  HI,  ID,  IL,  IN,  lA, 
MS,  MO,  MT,  NE,  N'V .  NE-t ,  NJ, 
PR,  RI,  SC,  SD,  T-;,  TX,  UT, 
INCORPORATED  IN:  Call  form  a 


JT.pany.   BUSINESS  ADDRESS: 
94998.    PHONE: 


G  LIMITATION  b^ 
AZ,  AR,  CA,  CO 

J-Ej^  ,  h"{ ,  EA. ,  ME 
N''-',  Ny)  NC,  ND 
VT ,  VA  ,  WA  ,  VT/ 


:  $143,481,000. 
CT,  DE,  DC,  FL, 
MD,  MA,  MI,  MN, 
OH,  OK,  OR,  PA, 

WI,  WY. 


Firemen's  Insurance  Company  of  Newark,  New  Jersey. 


BUSINESS  ADDRESS:  1 
PHONE:  (609)  395-2 
$45,04  3,000.  SURETY 
DE,  DC,  FL,  GA,  HI, 
MI,  m\,  MS,  MO,  MT, 
OR,  PA,  RI,  SZ,  SD, 
INCORPORATED  IN: 


Maiden  Lane,  New  York,  NY   10038 
;.   UNDERWRITING  LIMITATION  b/ : 


IC 

ENSE 

S  c/:    AE 

^  If 

.     AZ,    AR,     CA,     CO,     CT, 

T  T 

K5  , 

KY,     LA,    ME,    MD,    MA, 

...-  f 

k  '  "■  " 

NH ,    NJ , 

„     ■<      1        H        1, 

NY,     NC,     ND,    OH,    OK, 

\ ' 

•*  1 

*   ^^  / 

UT,    VT, 

VA , 

WA,    W^ ,    WI,    WY. 

'  €:  W  J  e 


rsey, 


See  Footnotes, 


at  end  of  Circular 
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First  Financial  Insurance  Company. 


p  T  1  <■"  T  ^  1 


4  17  Fayette  Avonuc,  Spring! loi 


i  1  , 


PHONE:    ;''' 
c  ~>     '^  ~- ! 1  '■■!  n  T 

P  ^  ,   1  i.  iJ  ,   V.'  V'  

DC,  FI ,  GA 
MT,  N'E,  NV 

V^y'  ,    W  I  ,    W  V 


T  ■'  K« 


i  i.  A  fi  i 


'   ADDRESS: 
7  8  3. 
b/: 


i  }  b  j  b  -  »■  tt  '- '-'  .  t.  N  DLKtv  m,  i  *  !  < 
--:Mi;'r-Y  II^-FMSES  c/:  AF.,  AF  ,  AZ,  AR,  CA,  CO,  DE, 
■:t  th  ^-  T«i  TA  K''^  -'Y.  'AD,  MI,  MN,  MS,  MO, 
NM;     Nd!     7Hi     ^Fr!     Fi'     FD,     FN,     TX,    UT,    VT,    VA,     WA, 

I  N  CFF  H.  F 'iJ  F  Ai  *  l.^)     L  .-'  i      iiiificxs. 


First  Insurance  Company  of  Havaii,  Ltd.. 
BUSINESS  ADDRESS;  Post  Office  Box  28e6,  H:.:.:,-',olulu ,  HI   96803. 
P"ONE  •    /  f^  A  S  )  5  2  7-77  7  ^  .   F^J  DERWF 1  T  I  f.  0  F  I  M  I  F  ATION  b/  : 

000   '^URFTY  IIOF^^FFS  c/ :  HT  .  I !,  FORPORATED  IN:  Hawaii. 


C  C    -7  Q  - 


First  National  Insurance  Company  of  Ar:erica. 
BUSINESS  ADDRESS:  SAFFOQ  Flaza,  Seattle,  FA   F:.185. 
PHONE:    (206)  F4F~FOno.   FFDFFAFIT-.l  FI-ITATION  b/ : 

$5,816,000.  S  IF  F'  E  T  Y  I ,  I  C ' ' :  ^  S  F'  S  c ,,  :  hi.,     F„  K  ,  A  7  ,  '  P  ,  v..  A  ,  CO ,  CT , 


DE ,  DC ,  F 


GA 


r^::,,  MO,  MT,  NE,  fFO  ,  v:M 


y^3,  FY,  L^,  MJ,  y^\,  MI,  MN, 
OH,  Or,  OR,  PA,  RI ,  SC,  SD, 
INCORPORATED  IN:  Washington 


FRONTIER  INSURANCE  COMPANY . ly   bUSINESS  ADDRESS: 

1^6  Broadway,  Merit  i  cello,  NY   1  2 'n?  1  .    PHONE: 

(SCO)  836-2100.   FNDERWRITIFG  FIMITATICN  b/ :  $7,644,000. 

SURETY  LICENSES  c/:     AL,  Mh  .  .a.:,  /.;<  ,  -...m,  e  .e    .^     .:..,     -t  ,  ri.. 


GA,  HI, 


n 


I  fj ,  I A , 


K- 


MT,  NE,  NV,  NJ.  NM,  NY,  i:C 
T,     VT,  VA,  V'^,     FY' 


y.  F 

*"•  Y'  . 


V' 


...  ,  MA,  Ml,  MN,  MS,  MO, 
FF  OR,  PA,  RI,  SC,  SD, 
INCORPORATED  IN:  New  York, 


GENERAL  ACCIDENT  INSURANCE  COMPANY  (PUERTO  RICO)  LI MIXED 
BUSP^ESS  ADDRESS:  P.O.  Bex  3 'FTA-::  ,  Fan  Juan,  PR   00936-3786. 
PHOrJE  :    (809)  76  F  -  S  '  0  0  .   F' N  D'F  F-  VCR  I  T  1 NG  LIMITATION  b/  : 


$3  ,  785 , 000. 
Puerto  Rico 


,  ,  ^,  • 


YP 


VI.  INCORPORATED  IN: 


GENERAL  ACCIDENT  INSURANCE  C0MP7.NY  OF  AMERICA. 
BUSINESS  ADDRESS:  43b  Wair.ut  -treet,  r.O.    box  1109, 
Philadelphia,  PA   19105-1109.    FHFNF:    (215)  625-1000. 
UNDERWRITING  LIMITATION  fc; :  SGl,el4,000.  SURETY  LICENSES  C/ : 

AK,  AZ,  AR,  CA,  0:O ,  OT ,  DF  ,  DC,  FL,  GA ,  }i:  ,     ID,  IL,  IN,  lA, 

KS   KY   LA   M^"'   MO,  MA,  MI,  M!0.  MS,  MO,  MT ,  NE,  NV,  NH,  N  J , 

m,   ny!  uc',   nd!  oh,  ok,  or,  F'A.  pr,  ri,  sc,  sd,  jn,  tx,  ut. 


VT,  VA,  WA,  WV, 


Pennsylvania. 


General  Insurance  Company  of  AEerica.   BUSINESS  ADDRESS: 

SAEECO  Plaza,  Seattle,  WA  93180.  FHONL.  (206)  545-5000. 
UNDERWRITING  LIMITATIO!J  fc/ :  $51,268,000.  SURETY  LICENSES  C/ : 
AL,  AK,  AZ,  AR,  CA ,  CO,  CT ,  DE ,  DC,  FF,  GA,  GU,  HI.  I 'O.  IL, 
IN,  lA,  KS,  KY,  LA,  ME.  MD,  MA,  MI,  MN ,  MS,  MO,  MT ,  NE,  NV, 
NH,  NJ,  ?W,  NY,  NO,  ND,  OH,  OK,  OR,  FA,  I'R,  RI ,  SC,  SD,  TN, 
TX,  UT,  VT,  VA,  VI,  WA,  vr: ,  WI,  Wx.  INCORPORATED  IN: 
Washington. 


35795 
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General  Reinsurance  Corporation.   BU.SINESS  ADDRESS: 
P.O.  Box  1C350,  6:'^.  East  Main  Street,  fitanford,  CT 
06904-2350.    PriONE  :    (203)  328-5000.   IJNDEPWRITING 

LIMITATION  b/  :  $332,162,000.  SURETY  LI::E!;CE3  c/ :  AL,  AK ,  AZ , 
CA,  CO,  CT,  DE,  DC,  F:,   :,•,.  ID,  i:,,   I^;,  lA,  KY,  lA,     KE,  MD, 
MA,  MI,  MN,  MS,  y.J,     MT,  NE,  NV,  NH,  N  J ,  NM ,  NV,  NC,  ND,  OH, 
OK,  OR,  PA,  SC,  3D,  TX,  UT,  VT,  VA,  VI,  WA  ,  Vr/ ,  v;i  ,  WY . 
INCORPORATED  IN';  Delaware. 


Glens  Falls  Insurance  Company  (The).   BUSINESS  ADDRESS: 


18  0  Maiden  Lane 
(609)  395-2000. 
SURETY  LICENSES 
GA,  HI,  ID,  IL, 
MO,  MT,  NE,  ?r.', 


New  York,  NY 
UNDERWRITING  LIMITATION  t 

c/  :  a:,,  AK,  AZ,  AP,  CA ,  rr 

Hi.    :a,  ks,  ky,  la,  mi 

N-i,  NJ,  NM,  NY,  f.  S  N: 


INCORPORATED 


re  I  aware. 


K»  "i 


RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  w; ,  WI, 


V  «^  ,   *.  ->  '^  ,  '^  '^  '-  . 
.-•1  ,    i— '  ;-j  ,    i-.^  ^  ,    i  Lj  , 

MA,  MI,  MN',  MS, 
Or',  OR,  PA,  PR, 
Vt'Y  . 


Global  Surety  &  Insurance  Co..   BUSIN'Ei 
160  Kiewit  PIaZ'\,  0-,\n,5,  NE   08131.     PHONE 
(402)  271-2340.   UNDERWRITING  LIMITATION  r;/ 
SURETY  LICEN'OEO  c/ :  AZ ,  CA,  CO,  MT,  NE,  SD. 
N'ebraska . 


023 


00  . 


Grain  Dealers  Mutual  Insurance  Company. 
BUSIN'ESS  ADDRESS:  t'OsL  Oiiice  box  1747,  Indianapolis,  IN 
46206.    FELON'S:    (317)  923-2453.   UNDERWRITING  LIMITATION'  b/ 


$3,837,000.  3U; 
KS,  KY,  LA,  MN- 
TX,  VA ,  WA ,  WI 


01 Y  0, 1  SENSES  C/:  AZ,  AS,  CO,  ( 
M  •:  ,  MO,  NE,  NV,  NM,  NC ,  OH:  ,  ' 
aY.  incorporated  IN:  Indiana 


I  L  ,  IN',  I A  , 
r.v:>        c:;n   7^' 


GRAMERCY  INSURANCE  COMPANY.   BUSINESS  ADDRESS: 
110  South  Eronch  Stree^:,  #203,  Wilminqton,  DE   19801 
PHONE:    (302)  :S^l-002:..   UNDERWRITING  LIMITATION  fc/ : 
$235,000.  SURETY  LICENSES  c/ :  DE,  LA,  MD,  NM,  TX . 
I^iCORPCRATED  IN:  Delaware. 


Granite  State 

70  Pine  Street,  >:e 
(603)  645-7000 
SURETY  LICENSE 
GU,  ID,  IL,  li: 


■  n  s  u  r  a  n :: 


k;Pc 


ADDREi 


■^1,417,000 


SD, 


New  Har: 


:  "^  1  >^  ^1 


UNDERWRITING  LIMITATION  b  .  v 

?• :  AL,  AK,  AS,  AZ ,  AR,  CA ,  CO,  DC,  FL,  GA, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN ,  MS,  MO, 
0:,  NM,  NY,  NC,  ND,  OH,  ^K,  OR,  PA,  RI , 
SO,  VA,  WA,  WV,  WI,  WY.  INCOFPORATED  IN 


SC, 


See  Eoo' 


:es  at  end  of  Circular 
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Ni :  ;  ADDRESS: 
PHONE: 


Great  American  Insurance  Company. 

'.  e  0    Walnut    S  t:  r  e  c  t  ,     C  :„  n  c  i  r  n  at:  ,     C  H       4  ^  2 

■i513)     369-5000,.       UNI-TV-TITING    LI  M --AT  I  ON    b/ :  _$65^257^000 

SLKETi     LICE!^::=Lb    c,.-:     /^.„. .     /^r, ,     /^. a:-< 

:-"j  ,     r. »  ,     i-'L  ,     i»  .  ,     ."••  .     •' '  •     '  ■'  '     " 

5C,     SD,     TN,     TX.     O'T,     v:  ,     ".A,     v:A  ,     'AA" 


A,  CO,  CT,    DE,     DC,    FL, 

■^E,  "-A'A  A,A  ,     '■',:,    MN,    MS, 

AA,  OH,  OK,    OR,     PA,    RI, 

:  :y.  incorporated  IN: 


Great  Northern  Insurance  Corr;,pany. 
P.O.  Box  1615,  10  w curtain  O'low  Rc,3J, 
0  7  0  61-1615.     n  i  0  N  E  :    (  0  0  3  ,  5  6  C  -  2  C'  :  0  . 
LI  K I  TAT  1 0\i    t  /  :     $  B  ,  8  1  6  ,  0  0  0  . 

'-'■O       MO       'MT,     N'F,     N"'2 ,     lAri  ,     10„J 

Minnesota . 


,,   y  ; 


t.     1      . 


BUSINESS  ADDRESS: 
irren,  NJ 
.OVERWRITING 
ES  c/:  AL,  AK,  AZ,  AR, 
ME,  MD,  MA,  MI,  MN, 
OH,  OK,  OR,  PA,  RI, 
INCORPORATED  IN: 


Gulf  Insurance  Company. 

P.O.  Box  1771,  Dallas,  TX   7 


-)  1 


14)  650 


:  fi  0  0  . 


f  "*I 


SURETY  LICENSES  c/ :  AL,  AK 


GA,  GU,  HI,  ID,  I 
MS,  MO,  MT,  KE,  i: 

RI,  SC,  SD,  TN',  0 
IKCORPORATED  1!^  : 


N'H  „     !1,J 


F,  S 


a:     ADDRESS: 
PHONE: 
TIOA   b/:    $20,036,000. 
CA      C    ,    CT,    DE,    DC,    FL, 
:..A,     ME,    MD,    MA,    MI,    MN, 
•  a:a     ND,    OH,    OK,    OR,    PA, 
\  V,    WI,    WY. 


Hamilton   Mutual    Insurance    Cor-pany    of  _  Cmcinnat: 
p''SINESS   AD'^'p^'AA-    1^20    M^idircn    Read,    Cincinnati,    OH 
45206-1787.^"  "pitONE:        (  O^  1  3;     2  2  1  ~t  0  i  L  .       :7A-)ERWRITING 

LIMITATION    b /■  :     $944,  0'  0  0  .     : \'\-  E 0" Y    I. ' 
INCORPORATED    IN:     Ohic. 


!:SE3  c/:  IN,  KY,  MI,  OH. 


c  ,•■' 

T  >•  " 


Hanover  Insurance  Ccnpany  (The).   BUSINESS  ADDRESS: 

icrth  Parkway,  Warcestcr,  MA   OH  05.    PHONE: 

(508)  853-7200.   UNDERWRIO 
SURETY  LICENSES  c,'' :  AL,  Ar 
GA,  HI,  ID,  IL 
MO,  MT,  NE,  !A7 
SC ,  SD ,  1 N  ,  i  A 
New  Hampshire. 

HARCO  NATIONAL  INSURAKCE  COMPAKY.   BUSINESS  ADDRESS: 


ATMUrATION  b/ :  $67,123,000. 
AA,  AA,  CA,  CO,  CT,  DE,  DC,  FL, 
FS,  FY,  IJ-..     ME,  MD,  MA,  MI,  M>T,  MS, 
i;v   r;v   nc,  ND,  OH,  OK,  OR,  PA,  RI , 
VA   V.A,  vAO,  WI,  WY.  INCORPORATED  IN: 


(,•016 

■  ^/  T  ^ 
.  ..  .  jk  ^ 

AR. , 


P.O.  Box  68  3  09,  Sch,3UAbur'7,  1j 

(708)  734-4261.  UNDERV;RITING 

SURETY  LICENSES  c/ :  AL ,  AK,  A! 

GA,  ID,  IL,  IN,  lA,  KS,  KY ,  U\ ,     ME,  MD 

MT,  NE,  NV,  NH,  N J ,  NM ,  NY,  NC,  ND,  CH 

SD,  TN,  TX,  UT,  VT,  VA ,  KA ,  VTA 

New  York. 


V">'  ^. 


3  09.  PHONE: 

r  :   0  75,000. 

0,  ,„ A,,  : C.  CO.  FL, 

A,  MI,  MNA  MA.  MO, 

•; CORPORATE D  IN: 


See  Footnotes, Notes  at  end  cl  Circular 
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Harleysville  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  355  Maple  Avenue,  Harleysville, 
19438-2297.    PHONE:   (215)  .  =  ',-5C'jO. 


LIMITATION  b/:  $2  3, 3 
DE,  DC,  FL,  GA,  IL, 

NJ,  NM,  NC,  OH,  CK,  ( 
INCORPORATED  IN:  Pen: 


t A ,    SC, 


1 


rx 


PA 

UNDERVJRITING 

/:  AL,  CA, 
MA,  MI,  MN,  MS, 
UT,     VA,     VT/,     WI. 


CO, 
MO, 


Hartford  Accident  and  Indemnity  Company. 


BUSINESS  ADDRESS:  Hart  for  J 
PHONE:  (203)  547-5CC0.  ':: 
$71,879,000.  SURETY  LICENS; 
DE,  DC,  FL,  GA,  HI,  ID,  IL 
MI,  MN,  MS,  MO,  MT,  ;;r:,  N'V 
OR,  PA,  PR,  RI ,  SC,  SD,  IN 
INCORPORATED  IN:  Connect. c^ 


a  z  a 


Ha 
•■  I  N' 


-■»■-  f 


06115. 


IN, 
NH, 

TX, 


i  M 

NJ 


]  LIMITATION  b/: 
AK,  AZ,,  AR,  CA,  CO,  CT , 

KS,  KY,  LA,  ME,  MD,  MA, 
NY,  r:c,  N'D,  OH,  OK, 
VA,  v;a,  vt/,  wi,  wy. 


';m 


Hartford  Casualty  Insurance  Company. 


BUSirJESS    ADDRESS: 


Hartford  Plaza, 

Har 

tfcr 

d  ,  C 

4           U  W  J.  -A    -'' 

(203)  547-5000. 

U^- 

'  ■  r  K"  ,% 

P  I  T  I 

IG    LIMIT, 

SURETY  LICENSES 

,■—  /'  • 

AK, 

AZ,  A?, 

GA,  HI,  ID, 

IL, 

IN, 

F'S, 

KY ,  lA  . 

MO,  MT,  NE, 

NV, 

NH  , 

NY,  NC, 

SC,  SD,  TN, 

TX, 

UT, 

'  i  * 

r'»  c\  I         "  *  / 

Indiana. 

PHONE: 
.N  b/:  $21,63  5,000. 

CT,  DE,  DC,  FL, 


CO, 
MD, 
OH, 
WY. 


VA.    Ml,  MN,  MS, 

OK,  OR,  PA,  RI, 
INCORPORATED  IN: 


Hartford  Fire  Insurance  Compai 
Hartford  Plaza,  Hartford,  CT  C^ll' 
(203)  547-5000.  UNDERWRITING  LI  MI- 
SURETY  LICENSES  c/ 
GA,  GU,  HI,  ID,  IL 
MS,  MO,  MT,  NE,  NV 

PR,  RI,  SC,  SD,  TN,  TX,  UT ,  VT.  VA 
INCORPOP-ATED  IN:  Con 


,  AK,  AZ, 

IN' 

,  lA,  KS, 

j;:i 

*  ■  ?      *  -  1,/ 

T  X 

,  UT,  VT, 

^  o 

:ticut. 

BUSINESS  ADDRESS: 
FHONE: 
PIIO.N  b/ :  $300,667,000. 
CT,  DE,  DC,  FL, 
MD,  M^A,  MI,  MN, 
N'D,  OH,  OK,  OR,  PA, 
VT/  ,  WI  ,  WY  . 


,  M 


Co , 

MP 


Hartford  Insurance  Company  of  Illinois. 
BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115, 
PHONE:   (312)  346-6CC0.   UNDERWRITING  LIMITATION  b/ : 
$11,847,000.  SURETY  LICENSES  C/ ;  11.     rk.     INCORPORATED 
Illinois. 


Hartford  Insurance  Company 

BUSINESS  ADDRESS:  Hartford  Piaz-: 
PHONE:   (203)  54  7-5000.   UNDERW- 


$2,261, 000. 
DC,  FL,  GA, 
MN,  MS,  MT, 
SC,    SD,  TN, 

Indiana. 


SURETY 

HI,  ID, 
NE,  NH, 

i.  A  ,   O  ^  , 


I  CENSES  C/: 
IL,  IN,  lA, 

NJ,  NM,  NY, 


of 

the 

Midwest. 

,  e: 

a  r  1 1 

ord, 

CT 

06115. 

r  --^  -r 
L     J.  .i.. 

-  *  '--.J   i 

.IMITATIO: 

I   b/- 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

KS, 

KY, 

I^, 

ME 

MD, 

MJ\, 

MI, 

NC, 

NO, 

OH. 

OK, 

OR, 

PA, 

RI, 

W";  , 

W I  , 

WY  . 

INC( 

DRPORATE 

D  IN 

See  Footnotes /Notes  at  end  of  Circular 
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Hartford  Insurance  Ccnpany  C'f  the  Southea!5t. 
BUSINESS  ADDRESS:  Jiirttord  Pl.-:i,  Hartford,  Ci   06115. 
PHONE:    (203)  547-bUwO.   UNDER*.!  '  TING  LIMITATION  b/ : 
$2,065,000.  SURETY  LICENSES  c/ :   W,  FL,  GA.  LA   P; 
INCORPORATED  I  ^; ;  -lor  id? 


:i5799 


Hartford  Underwriters  Insurance  Coirpany. 
BUSIf^KiS  a: DRESS:  Hartford  Plaza,  Hartford,  CT   06115. 
PHONE:   (203)  547-5000.   UNDERWRITING  LIMITATION  b/ : 
$15,^74,000.  SURETY  LICENSES  c/ :  AI ,  AK,  AZ ,  AR,    CA,  CO,  CT, 
DE,  PC,  FL,  GA,  HI,  ID,  IL,  IN,  In,     KS ,  KY ,  LA,  ME,  MD,  MA, 
MI   *•!.'   ^•':-,  '--.:.     MT,  NE,  NV ,  NH,  N  J ,  NM,  NY,  NC,  ND,  OH,  OK, 
or!  fa.  hi,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORFORATED  IN:  Connecticut. 


Kighlar.:]s  insurance  Cor.pany. 
10370  Richmond  Aven u o  ,  r:  :  .:  -•  t  •: : :■-  .  "-  ''' 
(713)  952-9555.  UNDEI  Alt  I  T  I  N  ^  !  lyi 
SURETY  LICENSES  c/ :  AL  AK  ;  A.  AK 
GA,  HI,  ID,  IL,  IN,  lA,  iAA  FY,  AA 
MO,  .'^T,  N'E,  NV,  NH,  NJ ,  NM,  l^i  ,  NC 
PI,  SY- 


BUSINESS  ADDRESS: 
77042-4123.    PHONE: 

ATION  b/:  $19,048,000. 
CA,  CO,  CT,  DE,  DC,  FL, 
vt  ,  MD,  MA,  MI,  MN,  MS, 
,  ND,  OH,  OK,  OR,  PA,  PR, 


;d,  tn,  tx,  ut,  vt,  va,  wa,  wv,  wi,  wy. 

jRATED  IN:  Texas. 


Highlands  Underwriters  Insurance  CGn:,par:y. 
BUSINESS  ATAAAA/S:  1 C jA'a:  FAjAr.:n.:l  Avcn.e,  Houston,  TX 

I  ][::::■£.:      An : :  ')  i :  - ■- 1  ■  5 .  UN derwr I t I ng 

;   :  $2 , 2F  ,  0  0.  SIPETV  LICENSES  c/ :  AL,  AZ ,  AR,  CA, 

FL,  GA,  LA.,  :A.A  NM,  OK,  TX .  INCORPORATED  IN:  Texas. 

Home  lnder.nity  Corr.pany  (The).   BUSINESS  ADDRESS: 

5  9  ^'  a  1  d  e  r ;  : a  -.  e  ,  "  t  A  FA  o  c  r  ,  Se  -^^    i  c  r  V; ,  ^:  Y   10038.    PHONE : 

(212)  53C-"nOO.   UNi:r:FA-A-:IT:  N3 
SURETY  LICENSES  c/:  AI,  .'-A  A 


A, 


F\h  ,   FR  ,   r%I  ,  SC,  b..''  ,   -  ''  ,   -  A 
INCORF^OFATED  IN:  !,eA  HaApsAire. 


lyiTATION  b/:  $9,512,000. 
A    a:   AA,  CA,  CO,  CT,  DE,  DC, 
I A   r  ■   KY,  LA,  ME,  MD,  MA,  MI, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
AT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 


Home  Insurance  Company  (The).   BUSINESS  ADDRESS: 

^■^■■^  Maiden  Lane,  '^'th  FAoaia  F'Cw  Vca^k,  NY   10038.    PHONE: 

(212)  5  3  r:^  -  '7  r '         I  ■  ]:  '^  F'  F  v-A-  III!; .:  ; i  !-• :  t  a  t  :oNb/:  $66,547,000. 

SURETY  riCEv:---  c.:  A I AK .  AE  ,  AE  ,  AR,  CA,  CO,  CT,  DE,  DC, 

FL,  GA,  Ci:  ,     HI,  ID,  IL,  I :;  ,  lA,  V.S  .  FY,  LA.  ME,  MD,  MA,  MI, 

».•-'  MS  '  '''^'  Mt'  I-'"  N"V  'E:i  !:  "A  E'M  ,  N "F  ,  NC,  ND,  OH,  OK,  OR, 

pa!  Pr'  pi!  Sc[  Sd[  tn!  TX,  at,  vt,  'VA,  VI,  WA,  WV,  WI ,  WY. 

^  *■*  V,  L.  a\  r  w  i^«^**  *i_i^   ^ii*   ,'t,  v¥   J.  i..!  4,.  t  ^.> .  .  ,A.  *.  I...  . 


See  Footnotes/ Notes  a 
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Houston  General  Insurance  Company.   BUSINESS  ADDRESS: 
Post  Office  Box  2932,  Fort  Wcrtn,  TX   76113-2932.    PHONE: 

UNDERaRITLNG  I 
C/:  AL,  Ar.  AZ, 
lA,  KS,  KY,  I„A, 
OR,  PA,  SC,  SD, 

Texas , 


(817)  377-6000. 
SURETY  LICENSES 
GA,  ID,  IL,  IN, 
NY,  NC,  ND,  OH, 
INCORPORATED  IN: 


;  M  IT' 
AH , 
MD, 


CA 
MI 


b/ 

MN, 

UT, 


$8,453,000 
CT,  DE,  DC, 
MS,  MO,  MT, 
VA,  WA,  WI, 


PL, 
NM, 
WY. 


Illinois  National  Insurance  Company.   BUSINESS  ADDRESS: 


500  West  Madison  Street,  Ch 
(312)  930-5417.   UNDERWRITi: 
SURETY  LICENSES  c/ :  AK,  II, 
NM,  NY,  ND,  OH,  RI,  SD,  TX. 
Illinois. 


nic     IL   6  0606-2511.    PHONE: 

'.IMITATION  b/:  $2,681,00  0. 
:i .     I  A,  KY,  MD,  MO,  MT,  NE,  NH, 
T.  VT,  WV.   INCORPORATED  IN: 


Indemnity  Company  of  California.   BUSINESS  ADDRESS: 
P.O.  Box  19725,  Irvine,  CA   92713.    PHONE:    (714)  263-3300. 
UNDERWRITING  LIMITATION  b/ :  $767,000.  SURETY  LICENSES  c/ :  AZ , 
CA,  NV,  OR,  WA.  INCORPORATED  TN:  California. 


Indemnity  Insurance  Company  of  North 
BUSINESS  ADDRESS:  1601  Chestnut  St.,  P.O. 


Philadelphia,  PA  19192 
UNDERWRITING  LIMITATION 
AL,  AK,  AZ,  AR,  CA ,  CO, 
lA,  KS,  KY,  UK,  ME,  MD, 
NJ,  NM,  NY,  NC,  ND,  OH, 
UT,  VT,  VA,  71,  WA,  a"/, 


b/: 

CT 


PHONE:   (215) 
$15,251,000. 

DE,  DC,  FL,  CA,  HI, 
MI,  MN,  MS,  MO,  MT, 
OR,  PA,  PR,  RI,  SC, 
Wi'.  INCORPORATED  IN 


America. 
Bcrx  7716, 

761-1000. 

SURETY  LICENSES  c/ : 

ID,  IL,  IN, 

NE,  NV,  NH, 

SD,  TN,  TX, 

New  York. 


Indiana  Lumbermens  Mutual  Insurance  Company. 


BUSINESS 

46268-1168 
LIMITATION' 
CA,  CO,  DE 
MN ,  MS ,  MO 

TN,  TX,  UT 


I:     P.O.  Box  68600,  l:,i . --apol  is ,  IN 
^•^NE:   (800)  428-1441.   UNDERWRITING 
;><;,03  1,  OCO.  SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR , 
DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MD,  MI, 
NE,  NV,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD, 


<7 


v 


VA 


WI,  WY.  INCORPORATED  IN:  Indiana. 


Inland  Insurance  Company.   BUSINESS  ADDRESS: 
Post  Office  Box  80463,  Lincoln,  NE   68501.    PHONE: 
(402)  435-4  302.   UNDERWRITING  LIMITATION  b/ :  $3,345,000 
SURETY  LICENSES  c/ :  AZ  ,  CO,  lA,  KS ,  MN,  V:: .     NE,  ND,  OK, 

WY.  INCORPOP.ATED  IN:  Nehraska. 


SD, 


INSURANCE  COMPANY  OF  EVANSTON. 

Shand  Morahan  Plaza,  Evar.ston,  IL   60201. 

(708)  866-2300.   UNDERWRITING  LIMITATION  b, 

0/ :  AL,  AZ,  AR,  CO,  CT,  DE 
KY,  LA.  ME,  MD,  MA,  MI,  MN 
NC,  ND,  CH,     OR,  PA,  SC,  SD 


SURETY  LICENSES 
IL,  IN,  lA,  KS, 

NV,  NH,  NM,  NY, 
WA,  WV,  WI,  WY. 


INCC 


TED  IN:  Illinois. 


ADDRESS: 
PHONE: 

SI, 147,000. 
DC,  FL,  GA,  ID, 

MS,  MO,  MT,  NE, 
TN,  TX,  UT,  VA, 


See  Footnotes/Notes  at  eni 
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Insurance  Company  of  North  America.   BUSINESS  A 

1601  Chestnut  St,,  P.O.  Box   7716,  Philadelphia,  FA 

PHONE:   (215)  761-1000.   UNDERWRITING  LIMITATION  fc''; 

$44,627,000.  SURETY  LICENSES  c/ :  AL,  A,K ,  A; 

CT,  DE,  DC,  FL,  GA ,  GU ,  HI,  ID,  IL,  IN,  lA 

MD,  MA,  MI,  MN,  MS,  MO,  MT ,  NE ,  KV ,  NH ,  NJ 

OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN ,  TX ,  UT 

WV,  WI  ,  WY.  INCORPORATED  IN:  Pennsy rvan,ia  . 


)t\.t.b 


v*v 


N  V  ,, 


Insurance  Company  of  the  state  of  Pennsylvania 


BUSINESS  ADDRESS:  7  0  P,ine  Street,  New  York 
PHONE:  (212)  770-7000.  UNDERW-RITING  LIMI^ 
$31,451,000.  SURETY  LICENSES  c/ :  AL,  AK ,  A: 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY 
MI,  MN,  MS,  MO,  MT,  NE,  NV ,  NH,  NJ ,  NM ,  NY 
OR,  PA,  RI,  SC,  SD,  TN,  TX ,  UT,  VT ,  v'A ,  WA 
INCORPORATED  IN:  Pennsylvania, 


,,,:,  7  0  . 


W"V  ,  w , 


rt  X 


CO, 


y:A 


35801 


Insurance  Company  of  the  West. 


Post  Office  Box  65563, 
(619)  546-2400.   UNDERV.' 
SURETY  LICENSES  c/ :  AK, 
MO,  MT,  NE,  NV,  NM , 
WI,  WY.  INCORPORATED  I 


'H 


;an    oiegc,    la 
SITING    LIMITATIi 
,A,,.  ,     '-t\  ,     (w'J  ,     tl  1 
OK,     OR,     R I ,     S  C 
Cal  ,i  f  orn,ia  . 


A 0  DRESS: 

'- ,;  .    PHONE : 


V  • 


UT,  WA, 


INTEGRAND  ASSURANCE  COMPANY.   EiUSINESS  ADDRESS: 
P.O.  Box  70128,  San  Juan,  PR   00936-8128.    PHONE: 
(809)  781-0707.   UNDERVvRITING  LIMITATION  b,  :  $2,856,000. 
SURETY  LICENSES  c/ :  PR.  INCORPORATED  IN:  Puerto  R  cc , 


Intercargo  Insurance  Company.  BU: 
1450  East  American  Lane,  2Cth  Floor,  S( 
PHONE:  (708)  517-2510. 
$1,129,000.  SURETY  LIC: 
GA,  IL,  IN,  lA,  KY,  lJ^ , 
NC,  ND,  OH,  OR,  PA,  TN , 
Illinois. 


UNDERWRITING 
i  E  S  c  /  :  A  K  ,  A , 


M 


VA 


MO, 
WA  , 


"*-:   3  '^ 
T  M  T 

U  h 


F  1. 


International  Business  &  Mercantile  REass 
BUSINESS  ADDRESS:  307  N.  Michigan  Ave.,  Cnica;: 


PHONE 


(312)  346-81; 


:nderwriting 


-'  V 


$9,048,000.  SURETY  LICE'^SES 
DE,  DC,  FL,  GA,  ID,  IL,  IN, 
MN,  MS,  MO,  MT,  NE,  NV ,  NH, 
PA,  RI,  SC,  SD,  TN,  TX,  UT, 
INCORPORATED  IN:  Illinois. 


lA, 
NJ  , 


KS, 

MM 

i  *  I,  J  , 

VA, 


AK ,, 

KY  , 

NY 
.. .  ,^ 


urance  CoEpany 
o  ,  I L   6  0  6  01. 
o>:  b/: 

CA,  CO,  CT, 

w  ' ,   w ;,   WT 

•  - '-' -  '  '  •  >  ^  f 

•-■  u    ,■"■  V        t \'Q 

\^ : .  ,  u.\  ,  oi\ , 

"WY  . 


INTERNATIONAL  CREDIT  OF  iNiORTH  AMERICA  REINSDRA,NCE  INC.. 
BUSINESS  ADDRESS:  1225  Franklin  Avenue,  Garden  City,  NY 

11530.    PHONE:    (516)  746-7676.   UNDERWRITING  LIMCrATION  b/: 
$4,381,000.  SURETY  LICENSES  €/ :  NY.  INCORPCRATED  IN:  New  York 


See  Footnotes/fJotes  at  end  of  Circular 
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International  Fidelity  Insurance  Company. 


BUSINESS    ADDRESS:     t 

\0 

PHONE : 

(201)     624-"- 

•:-! 

$2, 

498, 

000. 

SURETY 

DC, 

FL, 

GA, 

HI,     ID, 

1, 

MS, 

MO, 

MT, 

NE,     NV, 

N 

RI, 

SC, 

SD, 

TN,    TX. 

T  • 

New 

Jer 

sey. 

NY, 


I  €•  w  a 

)  T  -^  T  1 


■k,     NM       07101-0056. 

■G    LIMITATION    b/ : 

A-:,     A2  ,     AR.     CO,     CT,     DE , 

KY,     lA,     MD,     MA.,     MI,     MN , 

n:\   oh,   ok,   or,   pa,   pr, 

vr;,  WY.  I!:CORPORATED  IN: 


ISLAND  INSURA.NCE  COMPANY,  LIMITED.   BL-SINED 
P.O.  Box  1520,  Hor,::;luI,j  ,  L,!   968',*..     LLONE: 
(808)  531-1311.   LNDFR;-.-p:TING  LIMITATIO'I  b/ :  $5. 
SURETY  LICENSES  c  :  HI.  INCORPORATED  IN:  Hawaii. 


AD: 


}RESS: 


ITT  LyncSon  Property  Insurapce  Coropany 

BUSINESS  ADDRESS:  12  55b  Manchester  Roai,  D 
63131.  PHONE:  (314;  b: 1-6060.  UNDLRWRI 
$11,284,000.  SURETY  LI D: NSES  c/ :  AL,  A- 
DE,  DC,  FL,  GA,  HI,  ID,  IT,,,  IN,  lA,  KS , 
MN,  MS,  MO,  MT,  NE ,  NV  :. :,  NM,  ilC,  NO, 
SC,  SD,  TN,  TX,  UT,  VT ,  V\,  WA,  WV,  WI, 
Missouri.        i 


KY 
OH 


Louis,  MO 
NG  LIMITATION  b/ 

AR,  CA,  CO,  CT, 
I^,  MD,  MA,  MI, 
OK,  OR,  PA,  RI, 
INCORPORATED  IN: 


John  Deere  Insurance 
3400  80th  Street,  Moli-:, 


(309)     765-8388. 

UNDERV7RIT,: 

fc       '             ■■■■                             ^^■ 

SURETY    LICENSES 

c/:    AL.    A;-V 

/■■\        .. 

GA,    HI,    ID,     IL, 

IN,     lA,     K:,;  „ 

^     i    . 

MO,    MT,    NE,    NV, 

NH,     NI.     N'M, 

SC,    SD,    TN,    TX, 

UT,     -YT,     VA, 

WA, 

Illinois. 

any. 


lA, 


BUSINESS    ADDRE3 

r*  . 

puQ>;r  . 

T,LON    b/:     $9,4  07 

,000 

CA,     CO,     CT,     DE, 

DC, 

ME,     MD,     MA,     MI, 

MN, 

MS 

!.D,     OH,     OK,     OR, 

PA, 

RI, 

WT.     WY.     INCORPO 

RATE' 

D    IN 

Kansas  Bankers  Surety  company  (The).   BL'SINESS  ADDRESS 

Post  Office  Box  1654,  c^c-irka ,  -:.:;   c6Cji-1654.   phone: 

(913)  234-2631.   UNDER;;R  IT  I  NO  :,.  IMITATION  b  /  :  $2,789,000. 
SURETY  LICENSES  C/ :  CO,  IL,  I  A,  ¥^ ,    M!i  ,  MO,  MT ,  NE ,  ND,  OK, 


SD,  WI,  WY.  INCORPOPJ^- 


Kansas . 


Kansas  City  Pire  and  Marine  Insurance  Company. 
BUSINESS  ADDRESS:  18C  MaiJ.-n  I.:uio,  New  York,  NY   10038 
PHONE:   (609)  395-20CJ.   ':nDLR><R  ITIVO  LIMITATION  b/ : 
$1,757,000.  SURETY  LICE!<'3ES  c/ : 
DE,  DC,  FL,  GA,  ID,  IL,  IN,  TA 
MN,  MS,  MO,  MT,  NE,  NV,  N^o  nJ 
PA,  RI,  SC,  SD,  TN,  TX,  01 ,  VL , 
I NCORPORATE D  IN:  Miss  u r i . 


AZ,  AR,  CA,  CO,  CT, 
I^,  ME,  MD,  M^A,  MI, 

OH,  OK,  OR, 


NO, 


Art  , 


WI, 


See  Footnotes/Notes  at  eneJ  of  Circular 
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KEMPER    REINSURA>3CE    COMPANY 


Pi  'c;  J  k;  p  t-  q  ^^f-  ^■r;-  v 


1  Kemper  Drive.  Long  Grove.  IL   60049.    r'HONE: 

(708)  540-2600.  UNDERWRITING  I IMITATION  v / 1     $21,602,000. 

SURETY  LICE!;£E3  c^''  :  AL,  AK,  AO  ,  AR ,  CA  ,  C: ,     ,:  C  ,  O'C,  FL,  GA, 

ID,  IL,  IN,  lA,  KU,  KY,  I„A  ,  KI 

CK,  CR,  FA,  RI ,  TN ,  U T ,  WA ,  WI 


T  y  :  ,,'"i  ,^^  T~,  f", /"■, 


NM,  OH, 
mois. 


Lawyers  Surety  corporation. 


C  i,. 


O  :^'  Tl 


P.O.Box  5e94S0,  Ddilas, 
(214)  634-1 

SURETY  LICENSEC  C''  :  A: 
TN,  TX.  INCORPCIvATER 


Lr. »*.  :\  ,i  i  ;  ..  u  ] '  n.  I 


FI 


:  S  ODDRESS: 

PHONE: 
.  b/:  $495,000. 
KY,  MS,  NC,  OK,  SC, 


CXdl' 


Liberty  Mutual  Insurance  company.  BUSINESS  ADDRESS: 

17  5  Berkeley  Street,  Ecston,  MA   02117.    PHONE: 

(617)  357-c=,,--i    6NL'^KV.KLr:NG  LIMITATION  b/ :  $118,261,000. 

SURETY  LICENSES  c  ,•' :  AL,  AK,  AO  ,  AS,  CA  ,  CO,  CT,  DE,  DC,  FL, 

G^       HI,  ID,  IL,  IN,  lA,  ¥S.     KV  ,  I„A ,  ME,  KD,  MA,  MI,  MN,  MS, 

MO,  KT,  NE,  NV,  NH  ,  N J  ,  NM  .  fSi  ,  !S0  ,  NO,  OH,  OK,  OR,  PA,  PR, 

pt'  Sc'  --'^'     TN   TX,  UT  ,,  VT.  VA,  KA ,  VC-L,  NX   WY. 
INCORPORATED  IN:  M,aGsachu5ett5 . 


Lincoln  General  Insurance  Company. 

3350  Whiteford  Road,  York,  FA   17402. 
(717)  757-0000.   UNDERWRITING  LIMITATIC 
SURETY  LICENSES  c/ :  AL,  GA ,  ID,  I!-,  I  A, 
MS,  MO,  MT,  NE,  NV ,  NM ,  ND,  CH ,  CK,  CR , 
VA,  WV,  WI,  WY.  INC( 


BUSINESS  ADDRESS: 

SHONE: 

i   :  *2 , 031,000. 
t\:r:.  ,     Ki,  LA,  MD,  MN, 
FA,  SC,  SD,  TN,  UT, 
van la. 


London  Assurance  of  America  Inc.  (The) . 
BUSINESS  ADDRESS:  10  East  50th  Street,  2  7  7- 
NY   10022.    PHONE:    (212)  753-5130.   UNDEFW 


York  , 


LIMITATION  b/:  i 

?  1  7  ,  9  6  4  ,  C  0  0  .  SURETY  LICE!,  .■  F  S  .,- ,  ■  ;  A  F,  ,  :  A  ,  1 '  F  , 

MI,  MN,  NJ,  NY, 

ND,  GH,  UT,  VT.  INCGRLCRATFD  IN:  !:ew  icrx. 

Lurabennens 

Mutual  Casualty  Company.   BUSINESS  ADDRESS: 

1  Kemper  Drive, 

Long  Grove,  IL   6004  9-c:01,    PHONE: 

(708)  540-2000. 
SURETY  LICENSES 

UNDERWRITING  LIMITATIC:^  i:  :  $109,072,000. 

c/:  AL,  AK,  AS,  AR,  CA ,  CO,  CO,  DE,  DC,  FL, 

GA,  HI,  ID,  IL, 

IN,  lA,  KS,  KY,  LA,  ME,  MS,  MA,  MI,  -S ,  MS, 

MO,  MT,  NE,  NV, 

NH,  NJ,  NM,  NY,  NC.  ND,  Cri  ,,  OK,  OR,  PA,  RI , 

SC,  SD,  TN,  TX, 

UT,  VT,  VA.  WA,  WV,  WI,,  WY  .  INCORPORATED  IN: 

Illinois. 

Massachusetts  Bay  Insurance  Company.   BUSINESS  ADDRESS: 

100  North  Parkv 

av,  Worcester,  MA   0  1600.    PHONE: 

(508)  853-7200. 
SURETY  LICENSES 

'underwriting  LIMITATION  F,":  $1,381,000. 
c/:  AL,  AR,  CA,  CC,  CT,  O'C,  FL,  GA,  IL,  IN, 

A  V  V  V       %  V  ^i*       %  T  ^  f 

lA,  KS,  KY,  I^, 

ME,  MD,  MA,  MI,  MN ,  MS,  MO.  NE,  NH,  NJ,  NY, 

NC,  OH,  OK,  PA, 

RI,  SC,  TN,  TX,  VT,  VA,  WA,  WV,  WI . 

INCORPORATED  IN 

:  Massachusetts. 

See  Footnotes,,' 

Notes  at  e r: :i    c f  C  ,i  r c u  1  a r 
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Merchants  Bonding  Company  (Mutual),   BUSINESS  ADDRESS: 

2100  Grand  Avenue,  Do:;  Mo.nes,  I A   ^03 12.    PHONE: 
(515)  243-3171.   LNDEr-'-'P  ITI!:  1  :..I  M  1 1  AT  ICM  b/ :  $1,024,000. 
SUPETY  LICENSES  C/  :  AI  ,  AZ  ,  AI-' ,  CA  .  CO,  FL,  GA ,  ID,  IL,  IN, 
lA,  KS,  LA,  MI,  MN,  MO,  MOO  NF  ,  f.'V ,  NM  ,  NC,  ND,  OK,  OR,  PA, 
SC,  SD,  TN,  TX,  UT,  \'A  .  KA,  v:  I  ,  WY  .  INCORPORATED  IN:  Iowa. 

Michigan  Millers  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  Pj,:C  O^friO:  ::.:/.  VVj6C,  Lansing,  MI   48909. 
PHONE:    (517)  432--211.   'CiDLk.'.K  M  I  NO  L,:MITATI0N  fc/ : 
$7,483,000.  SUPETY  LICYNOLO  c/ :  AY,  AP ,  CA ,  CO,  DC,  FL,  ID, 
IN,  KS,  KY,  MI,  MY,  NY,  NJ,  NY,  NC,  OH,  OK,  I  A,  TX ,  UT,  VA , 
WA.  INCORPOPJ-TED  I ^•' :  Michigan. 

Mid-Century  Insurance  Company.   BUST '."LOS  ADDRESS: 
Post  Office  Box  24 7S,  Terminal  Arnox,  Pes  Anaeles,  CA 
90C51.    PHONE:    .213;  932-3200.   ';nDYPV;r  ITING  LIMITATION  b/: 
$3,926,000.  SURETY  LICY.'iSES  C/ :  AL,  AZ ,  AP  ,  CA ,  CO,  ID,  IL, 
IN,  lA,  KS,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  OP,  SD, 
TN',  TX,  UT,  WA,  w:,  ;■.:.  INCORPORATED  IN:  Cilifcrnia. 

MID-CONTINENT  CASUALTY  CGMFANY.   ;YYY INEOS  ADDRESS: 
Post  Office  Box  1409,  Tulsa,  OK   "/410I.    PHONE: 
(918)  587-7221.   UNDEPV;p  ITING  LIM  PI  A  I  ION  b/ :  $3,678,000. 
SURETY  LICENSES  C,,' :  AP,  AZ,  AR,  C 'K     IL,  IN,  lA,  KS ,  MN ,  MS, 
MO,  MT,  N£,  NM,  ND,  OP,  TX,  UT,  WA,  WY .  INCORPORATED  IN; 
Oklahoma. 

Millers  Mutual  Fire  Insurance  Company  of  Texas  (The) . 

BUSINESS  ADDRESS:  Pert  Offaue  Box  2.Y9,  Fort  Worth,  TX 
76113-2269.    PHONE:    MB  IV' i  3  32-77^;:.   YNDERWRITING 
LIMITATION  bY:  $6,5-'l,000.  SURETY  LICENY3ES  c/ :     CO,  DC,  ID,  IL, 
IN,  lA,  LA.,  MI,  NE,  N"-' ,  OK,  OR,  TN,  TX  ,  WY  .  ir;CORPOF<ATED  IN: 
Texas . 

Millers'  Mutual  Insurance  Association  of  Illinois. 

BUSINESS  ADDRESS:  111  E^isZ    rc^rtP  Y treat,  P.O.  Box  9006, 
Alton,  IL   62  0  32-9006.    PHONE:    fY13)  463-3636. 


U  rJ  D  ER  W  R I T I  ?;  0  L I M I T 


::  b/  :  $3  ,  9  -'  4  ,  coo  .  SURETY  LICENSES  c/  : 


AL,  AR,  CO,  GA,  IP,  IN,  lA,  KS ,  KY ,  LA,  MN ,  MS,  MO,  MT,  NE, 
NC,  ND,  OK,  00,  TN,  TY ,  Wi.  INCOP;  ORATED  IN:  Illinois. 

Minnesota  Trust  Company  of  Austin.   EUSIN'ESS  ADDRESS: 
P.O.  Box  463,  Austin,  MN   Y59i2-0463.     PHONE: 
(507)  437-323  1.   UNDERWRITING  LIMITATION  b/ :  $160,000. 
SURETY  LICENSES  c/:    CO,  MI,',  MT,  ND.  INCORPOR_ATED  IN:  Minnesota, 


See  Footnotes  ON 


1  of  Cir 
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MOTORS  INSURANCE  CORPORATION.   FUSTNr;:;!'  AT  :  ^.IfS: 
-=^-■4  4  West  Grand  Boulevard,  Detroit,  MI   4  0  2  02.    PHONE: 
.^i3j  r;c(5.r.v",r.   :  >;  TF  A  WR  IT  I  r:G  lAYA/Z ATTCN  b/ :  $81,569,000. 


ETV  LICENSES  c/:     AT,.,  AKA  AZ.  ,  AR  ,  CE,  EC,  FL,  GA,  ID,  XL, 


Hi       lA,  KY  ,  LA,  ^'E,  ''^E,  ^  I  ,  !-Ei  ,  KE 


>•;*.'  >;•{       >;-'" 
IE/  ,  W I  ,  Vi  Y  . 


)k  PC  I'- A  T  E 


MT,  NE,  NV,  NH,  NJ, 
SD,  TN,  TX,  VA,  WA, 


Munich  American  Reinsurance  Cospany.   BUSINESS  ADDRESS: 

^  Y:::rv,  :.v   i  Zj  2 ,:  .    PHONE: 
LIINZ  r-^'LIAEEE  d/ :  $27,255,000. 

AK  a;:,  ae,  ea„  ^eo,  ct,  de,  dc,  ga, 

ErE  :.->   E:  .  'EA  EE,  MT,  NV,  NH,  NJ, 

E'A  TX,  UT,  VT.  VA 


:']     310--16EE,   '.."EDERW 


'  l^}  V.'  T'"  \'   T'  T  ,'^  P  >  J  C  p"'  *■ 


HI,  ID,  IL,  IN,  I A 
V,A,  Vr;   WI  .  INEER 


!;:■!,  NY,  NC,  ND,  GE  ,  CK,  CR,  T'A  ,  Ri  , 


NAG  Reinsurance  Corporaticn. 


F.  0.  Box  256S,   P' 

C633e-256S.     P   M 

LIMITATION  t,  :  C 

CA,  CO,  DE,  FL,  .1. 
w--  }:\-      >:!J   >•:  T   EM 


I NESS  ADDRESS: 
reenwich,  CT 


UT, 


UNDERWRITING 
1'   ;NSES  C/:  AL,  AK,  AZ, 

...  i..   lA,  ri   ?E  ,  "D,  MA,  MI,  MN,  MS, 
lA  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI ,  SD, 
A,  VJI,  WY.  INCORPORATED  IN:  New  York. 


National  American  Insurance  Company.   BUSINESS  ADDRESS: 

1008  Manvel  Avenue,  Chandler,,  CA'   ":'45:;4.    PHONE: 
(405)  258-C304.   UNDEPERITIEG  LI'-'ITATLEE  b/ :  $1,460,000. 
SURETY  LICENSEE  c,.  ;  AE,  AF,  AZ,  .  AR,  CA  ,  CO,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  lA,  FE,  FY,  '.A.     VR,  MI,  MN  ,  MS,  MO,  MT,  NE,  NV, 
NM,  NY,  ND,  OH,  CK,  OR,  PA,  RI,  SZ.     :~2 ,     TN,  TX ,  UT,  VA,  WA, 
V-c;,  WI  ,  WY  ,  INCORPCRAT'Ei  IN:  Netraska. 

Kational-Een  Franklin  Insurance  Company  cf  Illinois. 
PUSIN^S'^'  ADDRE'^E:  200  SOviEh  vE3ck'':'r  Ci'ive,  Chiv-a^w,  I^j 
60606?  ''  PHONE:    (312)  8E6-EZZ3.   ENEFRWRITING  LIMITATION  b/ : 


<t  t  ') 


12,364,000.  EURFT 
Ml^,  NY,  NC,  ND,  RI 


I  A,  KY,  I' 

EI.  lEEERECRAZED  IN:  Illinois. 


M 


^I, 


National  Fire  Insurance  Company  cf  Hartford , 


BUSINESS  ADDRESS:  s 
(312)  822-50  CO.  Ul 
SURETY  LICENSES  c/ 
GA,  HI,  ID,  IL,  IN 
MO,  MT,  NE,  NV,  NH 
RI,  SC,  SD,  TN,  TX 
INCORPORATED  IN:  C 


a; A    PI 

.3  z  a 

ChEcaqo 

<  DErZEr 

,  J  —■   -p  J 

EE    LIMITA 

AL, 

AZ  ,     AR , 

lA, 

KS, 

60685.    PHONE: 
b/:  $38,160,000. 

■->   /-•'-p   nr   rir*  VT 


'->, 


^  'V 


OH,  OK,  OR,  PA,  PR, 
WI,  WY. 


;  n  €' 


35tt05 
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National  Grange  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  55  West  Street,  Keene,  NH   03431. 
PHONE:   (603)  352-4000.   UNDERWRITING  LIMITATION  b/ : 
$10,667,000.  SURETY  LICENSES  c/ :  CT ,  DE,  DC,  ME,  MD,  MA,  MI, 
NH,  NY,  NC,  OH,  PA,  RI ,  SO,  TM ,  VT ,  VA ,  WV,  WI . 
INCORPORATED  IN:  New  Hampshire. 


National  Indemnity  Company.   BUSINESS  ADDRESS: 
3  02  4  Harney  Street,  Omaha,  NE   6813  1,    PHONE: 
(402)  536-3000.   UNDERWRITING  LIMITATION  b/ :  $399,774,000 

c/:  AL,  AK,  A2,  AR ,  CA ,  CO, 
lA,  KS,  KY,  lA,     ME,  MD,  MI, 

NC,  ND,  OFi,  OK,  OR,  PA,  RI  , 

W-.',  WI,  WY.  INCORPORATED  IN 


SURETY  LICENSES 
GA,  ID,  IL,  IN, 

NE,  NV,  NH,  N-M, 
UT,  VT,  VA,  WA, 


CT,  DE,  DC,  FL, 
MN,  MS,  MO,  MT. 
SC,  SD,  TN,  TX, 
;  Nebraska. 


NATIONAL  REINSURANCE  CORPORATION.   BUSINESS  ADDRESS: 


777  Long  Ridge  Road,  P 
06904-2167.  PHONE: 
LIMITATION  b/:  $32, 12  1 
CA,  CO,  DE,  DC,  FL,  Fil 
MA,  MI,  MJJ,  MS,  MT,  NE 
RI,  SC,  TN,  TX,  UT,  VT 
Delaware. 


0.  Box 
2  0  3)  3 


I  n 


0167 


i  i 

I  u 


,    Stamford,  CT 
0.   UNDERWRITING 
LICENSES  c/:  AK, 


lA,  KS, 

NC,  ND, 
WI,  WY. 


KY,  LA, 
OH,  OK, 


AZ, 

ME, 
PA, 


AR, 
MD, 
PR, 


INCORPORATED  IN: 


National  surety  Corporation.  BUSINESS  ADDRESS 
200  West  Monroe 
(312)  580-6000. 
SURETY  LICENSES 
GA,  HI,  ID,  IL, 
MO,  MT,  NE,  NV, 
RI,  SC,  SD,  TN, 
INCORPORATED  IN: 

National  Union  Fire  Insurance  Company  of  Pittsburgh,  PA. 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY   10270. 


Street, 

Chic 

•aqo 

,      I L       6  0  6  0  6. 

PHONE : 

UNDER^ 

.'RITH 

IMITATION    b/ 

:    $9,116,000 

AK, 

A?,     CA,     CO, 

CT,     DE,     DC, 

FL, 

IN,      I A 

"■    '  i 

V^t  , 

L^„,     ME,     MD, 

MA,    MI,    MN, 

MS, 

NH,     NJ 

N'M 

t;c,    ND,    OH, 

OK,     OR,     PA, 

PR, 

TX,     UT 

■  "-■ 

-A, 

WA ,    vr/ ,    WI , 

WY . 

11  I  IPC 

_^i  ^  '™,  , 

PHONE:  (212)  770-7( 
$90,329,000.  SURETY 
DE,  DC,  FL,  GA,  GU , 
MA,  MI,  MN,  M3,  MO, 
OK,  OR,  PA,  PR,  RI, 
WY.  INCORPORATED  IN 


'  0  0 

LI' 

HI 

MT 


■  rt  -^  1  i  i. 


:g  limitation  b/ : 
AK,  AZ,  AR,  CA,  CO,  CT, 

LA,  KS,  KY,  LA,  ME,  MD, 
NJ,  NM,  NY,  NC,  ND,  OH, 
UT,  VT,  VA,  WA,  WV,  WI , 


■  a  n 


Nationwide  Mutual  Insurance  Company.   BUSINESS  ADDRESS: 


One  Nationwide  Plaza, 

(614)  249-7111.   UNDERWRITING 
SURETY  LICENSES  c/ :  AL,  AK ,  ,. 
GA,  ID,  IL,  IN,  lA,  KS,  KY , 
MT,  NE,  NV,  NH,  NM ,  NY,  NC,  ' 
SD,  TN,  TX,  UT,  VT,  VA ,  WA ,  ' 


OH 


3216. 


PHONE: 


IMITATION  b/:  $129,932,000. 
AR,  CA,  CO,  CT,  DE,  DC,  FL, 
ME,  MD,  MA,  MI,  MN ,  MS,  MO, 
GH,  OK,  OR,  PA,  PR,  RI ,  SC, 
WI ,  WY.  INCORPORATED  IN:  Ohio, 


See  Footnotes, 


at  end  of  Cir 
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NAVIGATORS  INSURANCE  COMPANY.   BISINE: 

123  Williai:!  Street,  New  York,  NY   1C038. 
(212)  406-2900.   UNDERWRITING  LIMITATION  >; 
SURETY  LICENSES  c/:    AK,  AZ ,  CE,  DC,  GA ,  IL 
MD,  MA,  MI,  MS,  MO,  N}i,  N  J ,  NY,  ND,  OH,  OK 

WA,  WI.  INCOFPCRAT'ED  IN:  New  Y 


TN ,  TX ,  VA , 


£5,730,000. 
I '  ,  I A  ,  KS  ,    r.i , 

:,  I  A,  RI,  SD, 
k. 


35ao: 


Netherlands  Insurance  Company  (The).   BUSINESS  ADDRESS: 


6  2  Maple  Avenue,  Keene, 
UN  DERVm I T I NG  L I M I T AT I G N 

Z  ,   CA  ,   Ci,  ,   U>~  ,        L-r%  ,   i   u , 

NY,  NC,  OH,  RI,  6C,  UT , 
New  Hampshire. 


b/  : 

T  >.r 


03  4  31.  PHONE: 

f*    "l  CT    "">   O  A  ^^    '^o  ,|^"-.  1  -  r-     ■ 

i>  1  ,  J  /  b  ,  0  U  'J  .  o  V  r. 
lA,  KY,  ME,  MD, 
'V  A ,     W A ,     'W 1 .     1 1'«  C ' 


(603)    352-3221. 

TY    I  I CENSES    C/: 

MI,     !:V,     NH,    NJ, 

■RPCRATED    IN: 


New  Hanipshire  Insurance  Company 

New  York,  NY   1C270.. 


A 


DRESS : 


7G  Pine  Street, 
(603)  645-7000. 
SURETY  LICENSES 
FL,  GA,  GU,  HI, 
MN,  MS,  MO,  MT, 
PA,  PR,  RI,  SC, 
INCORPORATED  IN' 


I,'  i^  J  L  K  A  , 

c  /'  '     A*  1-  f 
£D,  TN, 


tx 


T  >  I 
X  .  ' 

'■,'U 

,---Y 


T  > 


:mii 

A  2  , 
KS  , 


/■I. ..  .J.  ■■ 
A'' 
}■'  Y 
.N'  Y 


$39,502,000. 

I        '■'^  I 

t. ,    M  :;■ ,  M,A ,  MI , 

D,  a:„  .K,  OR, 


HaiTDshire 


Nobel    Insurance   Company.       BUSINESS 


P.O.    Box    6108,    ColuirJoia,    SC      29260-610S. 

(803)  782-2373.   UNDERWRITING  LIMITATION 

c/:  AL,  AK,  AZ,  AR,  CA , 
KS,  KY,  LA,  ME,  MD,  MA, 
NC,  ND,  CH,  OK,  OR,  PA,  RI 
WV,  WI,  WY.  INCORPORATED  I? 


SURETY  LICENSES 
ID,  IL,  IN,  lA, 

NE,  NV,  NM,  NY, 
UT,  VT,  VA,  WA, 


ADDRESS: 

FHONE : 

b/:  SI, 69  1 

*-  —  ** 

CO,  CT,  CE, 

K„.„ 

KI,  KN,  MS, 

''■';'■'  ,  ' 

'-  -  / 

:  t  b 


North  American  Reinsurance  Corporation. 
BUSINESS  ADDRESS:  2  37  Park  Avenue,  New  York,  NY   10017. 

PHONE:   (212)  907-8000.   UNDERWRITING  LIMITATICH  b/r 
$19,472,000.  SURETY  LICENSES  C/ :  AL,  AK,  A2 ,  CA ,  CO,  OT 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KY ,  LA,  ME,  MD,  MA,  DI, 

MS,  MO,  MT,  NE,  N J ,  NY,  NC,  ND,  OH,  OK,  OR,  I  A,  SO,  DD, 
TX,  UT,  VT,  VA,  WA,  WI .  INCORPORATED  IN:  New  Ycrk. 


NORTH  AMERICAN  SPECIALTY  INSURANCE  COMPANY, 
BUSINESS  ADDRESS:  650  Elir.  Street,  6th  Floor,  Mane 
03101-2524.    PHONE:   (603)  64  4-6600.   UNDERV.-RITI 
LIMITATION  b/:  $1,859,000.  SURETY  LICENSES  c/ : 
CA,  CO,  CT,  DE,  DC,  FL,  GA ,  ID,  IL,  IN,  lA,  KS 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH ,  NJ  ,  N!^ 
OH,  OK,  OR,  PA,  RI,  SC.    SD,  TN ,  TX,  UT ,  VT .  V,i, 
WY.  INCORPORATED  IN:  New  Hampshire. 


AL 
K 


TN, 


NH 


NC,  ND, 
WV,  WI, 


See  Footnotes/Notes  at  e 


nd  of  Circular 
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North  Star  Reinsurance  Corporation.   BUSINESS  ADDRESS: 

100  Campus  Drive,  P.O.  Box  853,  Florham  Park,  NJ 
07932-0853.    PHONE:   (201) 
LIMITATION  b/:  $11,539,000. 
AR,  CA,  CO,  CT,  DE,  DC,  GA, 

MN,    MS,    MT,    NE,     NV,     N J ,     NM, 
SD,     UT,     VT,     VA,     V;A,     WV  ,     WI. 


301-8  0  00.       UNDERWRITING 
SURETY    LICENSES    C/ :    AL,    AK, 
ID,     IL,     IN,     lA,     KS,     KY,    MD, 
NY,     ND,     OH,     OK,     OR,     PA,     RI , 

INCCRPORATED  IN:  Delaware. 


AZ, 
MI, 
SO, 


Northbrook  Property  and  Casualty  Insurance  Company. 

BUSINESS  ADDRESS:  Allstate  Plaza,  Northbrook,  IL   60062. 
PHONE:   (708)  402-50C0.   UNDERWRITING  LIMITATION  b/ : 


$16,64  8,000.  SURETY  LICENSES  c, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  I!,' 
MN,  MS,  MO,  MT,  NE,  NV,  NH „  NJ 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT 
INCORPORATED  IN:  Illinois. 


AL 

,     AK 

lA, 

KS, 

NM, 

NY, 

'/T , 

VA, 

AZ,  AR,  CA,  CO,  CT, 

KY,  LA,  ME,  MD,  MI, 
NC,  ND,  OH,  OK,  OR, 
WA,  WV,  WI,  WY. 


Northern  Assurance  Company  of  America  (The) . 
BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA   02108. 


PHONE:    (617)  725-6000.   UJJDEP'. 
$17,049,000.  SURETY  LICENSES  c, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT 
INCORPORATED  IN:  Massachusetts 


ITirJG    LIMITATION    b/ : 

AL,     AK,     AZ,     AR,     CA,     CO,     CT , 
lA,     KS,     KY,     LA,    ME,    MD,    MA, 
NJ,     NM,    NY,    NC,    ND,    OH,    OK, 
VT,     VA,     VI,    WA,    WV,    WI,    WY. 


NORTHWESTERN  PACIFIC  INDEMNITY  COMPANY. 

BUSINESS  ADDRESS:  15  Mountain  View  Road,  P.O.  Box  1615, 
Warren,  NJ   07061-1615.    PHONE:   (503)  221-4240. 
UNDERWRITING  LIMITATION  b/ :  $2,070,000.  SURETY  LICENSES  c/ : 
CA,  OK,  OR,  TX,  WA.  INCCRPCRATED  IN:  Oregon. 

Oceanic  Insurance  and  Surety  Company. 2/   BUSINESS  ADDRESS: 
1450  E.  American  Lane,  2  0th  Floor,  Schaumburg,  IL   60173. 

PHONE:   (708)  517-2510.   UNDERWRITING  LIMITATION  b/ : 

$522,000.  SURETY  LICENSES  c/:  IL ,  NM .  INCORPORATED  IN:  ILLINOIS 

Ohio  Casualty  Insurance  Company  (The) . 


BUSINESS  ADDRESS:  136  North  Thi 
4  502  5.  PHONE:  (513)  867-3000 
$67,421,000.  SURETY  LICENSES  c,/ 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
MI,  MN,  MS,  MO,  MT,  NE ,  NV ,  NH , 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX, 
WY.  INCORPORATED  IN:  Ohio. 


rd  Street,  Hamilton,  OH 

.   UNDERWRITING  LIMITATION  b,/ 

:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 

lA,  KS,  KY,  LA,  ME,  MD,  MJ\ , 

NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

UT,  VT,  VA,  VI,  WA,  WV,  WI , 


See  Footnotes/Notes  at 


nd 


I.  ircuiar 
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3S809 


P.O 


Ohio  Fanners  Insurance  Company, 

Box  5001,  Westfield  Center,  OH 


BUSINESS 
44251-5  0  0 


(216)  887-0101.   UNDERWRITING  LIMITATION  b 


SURETY  LICENSES  c/ :  AL,  A2 ,  AR, 
XL,  IN,  lA,  KY,  LA,  MD,  MA,  MI, 


NM,  NY,  NC,  ND, 
WA,  WV,  WI,  WY. 


OH,  OK,  PA,  RI, 
INCORPORATED  IN 


CA,  CO, 

MN,  MS, 

SC,  SO, 

Ohio. 


Mo', 

TN, 


DC 
TX 


"•"^1  n  p^  E  s  s  ; 

I   \,j    Vj''  ,'"*?   JH   V''  V,/  \J       * 

FL,  GA,  ID, 
KE  ,  N''»'  I     NJ  , 


Oklahoma  Surety  Company.   BUSINESS  ADDRESS: 
Post  Office  Box  1409,  Tulsa,  OK   74101.    PHONE: 
(918)  587-7221.   UNDERWRITING  LIMITATION  b/ :  $679 
SURETY  LICENSES  c/ :  KS ,  OK,  TX.  INCORPORATED  IN; 


C'  k  i  a  r:  0  r,  a  • 


Old  Repiibllc  Insurance  Company.   BUSINESS 
Post  Office  Box  789,  Greensburg,  PA  15601-07SS 
(412)  834-5000.   UNDERWRITING  LIMITATION  b/ :  $3 
SURETY  LICENSES 
GA,  GU,  HI,  ID, 
MS,  MO,  MT,  NE, 
PR,  RI,  SC,  SD, 
INCORPORATED  IN: 


ADDRESS 


c/ :    AL,    AK,    AZ , 

AR, 

CA, 

IL,     IN,     lA,    KS, 

KY, 

LA, 

N^,    NH,    NJ,     NM, 

NY, 

NC, 

TN,    TX,    UT,    VT, 

VA, 

Pennsvlvania . 

W  "  1 


BUSINESS  ADDRESS: 


Old  Republic  Surety  Company. 

P.O.  Box  163  5,  Milwaukee,  WI   5  32  01.    F 
(414)  797-2640.   UNDERWRITING  LIMITATION  t,' : 

C/:  AL,  AZ,  AR,  CA ,  CO,  DC,  C 
MS,  MO,  MT,  NE,  NV ,  NM ,  NC,  C 
UT,  VA,  WA,  WI,  WY.  INCORPOFJ- 


nr\ri 


SURETY  LICENSES 
lA,  KS,  MD,  MN, 
SC,  SD,  TN,  TX, 
Wisconsin. 


Omaha  Property  and  Casualty  Insurance  Company 
BUSINESS  ADDRESS:  31C2  Farnam  Street,  Oraha ,  !;•{  * 
PHONE:  (402)  342-3326.  UNDERWRITING  LIMITATION  b 
$2,451,000.  SURETY  LICENSES  c/ :  AL,  AK ,  AZ 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KY ,  ME,  MD 
MO,  MT,  NE,  NV.  NM ,  NY,  NC,  ND,  OH,  PA,  RI,  t: 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Nebraska 


1. 


!A 


DE, 


UT,  VT, 


Pacific  Employers  Insurance  Company.  OOSINE 
1601  Chestnut  Street,  P.O.  Box  7716,  Philadelphia 
19192.  PHONE:  (215)  761-1000 
$18,512,000.  SURETY  LICENSES  c/ 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
MI,  MN,  MS,  MO,  MT,  NE,  NV ,  NH, 
OR,  PA,  PR,  RI,  SC,  SD,  TN ,  TX, 
WY.  INCORPORATED  IN:  California 


/-. 


DDRESS: 


UNDERWRT 

AL,  AK,  A 

lA,  KS,  KY 

NJ,  NM,  NY 


,  ^  y  - 

ME 


w 


w  , 


See  Footnotes/Notes  at  end  of  Circula 
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Pacific  Indemnity  company. 
P.O.  Box  1615,  15  Mount  air 


07061-1615.    PF-JONE; 
LIMITATION  b,' :  $36,225 
AR,  CA,  CO,  CT,  DE,  DC 
LA,  ME,  MD,  M,A,  MI,  MN^ 

NC,  ND,  OH,  OK,  OR,  FA 
WV,  KI,  WY.  ir;CO?PORATi 


'Uc  ,!   jC  ^„ 
t   i_  ;   t->rt  . 

MS,  MO, 


BUSINESS  ADDRESS: 
V 1  e V  Road,  Warren,  N J 
5  S  :  -  2  0  0  0 .   UN  DE  RWR I T I KG 

lY  LICENSES  c/:  AL,  AK,  AZ, 

ID,  IL,  IN,  lA,  KS,  KY, 

N'V,  NH,  NJ,  NM,  NY, 

rx,  UT,  IT,  VA,  WA, 


HI 


':f 


■:i  1 ,1  f  :;  r  n  i  a  . 


Pacific  Insurance  Company,  Limited.   BUSINESS  ADDRESS: 
1031  Bishop  Street,  Hc-oi  .:  1 ..  ,  HI   96807.    PHONE: 

(SOS)  546-5700.   UNUERWR I T IE  3  IIMITATICN  b/ :  $25,22S,000. 

SURETY  LICENSES  0/  :  EI.  I  !•  E:,.R,r  wr.ATED  I!;:  Hawaii. 


Peerless  Insurance 

6  2  Maple  Avenue,  ¥.ee:-.c , 
UNDERWRITING  LI M IT AT I C  E 
AL,  AK,  AZ,  AP,  CA,  CO. 
KS,  KY,  LA,  ME,  MD,  MI, 


ND, 
^'<  1 


ii; 


Coaipany 


WV.     INS 


I  ,     Mi^ ,     MS ,     MO ,     MI' .     I 
\,     RI ,     SC,     SD,     IN, 
:ED   IN:    New  Hampshi 


•SINEEE    ADDRESS: 

PMENE:        (603)     352-3221. 
00.     SURETY    LICENSES    c/ : 
PE,     GA,     ID,     IL,     IN,     lA, 


NV,    NH,    iryi,    NY, 


V   i 


VA.    WA, 


PeXin  Insurance  Cor.par.y.   BUSINESS  ADDRESS; 
2505  Court  Street,  FeK.n,  IE   61558.    PKON'E : 
(309)  346-1161.   UNDERWRITING  LIMITATION  b/  :  $2,62-1,000. 
SURETY  LICENSES  c/ :     IL,  IN,  lA,  WI .  INCORPOPJ^TED  IN:  Illinois, 


Pennsylvania  Manufacturers'  Association  Insurance  Company. 
BUSINESS  ADDRESS:  0  25  Chestnut  Street,  Philadelphia,  PA 
19107.    PHO^;E:    (2:5)  629-5177.   UNDERWRITI!;G  LIMITATION  b/ : 
$12,2  15,003.  SUREUi-  LICENSES  c/ :  AK,  AZ  ,  CA ,  CO,  DE ,  DC,  FL, 
GA,  ID,  IL,  IN,  lA,  -'V,  LA,  MD,  MA.  .'■'I,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  CE,  OK,  PA,  RI ,  SC,  SD,  TN,  TX ,  UT,  VT, 
VA,  WA,  W-;,  WI.  INCORPORATED  IN:  Pennsyl  var.  ia . 

Pennsylvania  Millers  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  72  North  Franklin  Street,  Wilkes-Barre, 


PA   18773--: 


RHONE:   (717)  822-8111. 


u  i-i  ij 


ERWT^ITING 


LIMITATION  b/:  $3,626,000.  SURETY  ITCE^;SES  C :  DC,  FL,  GA,  ID, 
KY,  ME,  MD,  >EA,  MS,  E.S,  NH,  N  J ,  NY,  N'C,  ND,  PA,  RI,  SC,  TN, 
UT,  VT,  VA,  WA.  INSORPORATED  IN:  Pennsylvania. 


Mutual  Casualty  Insurance  Company. 

:3-:i,  Earrisburg,  PA   17105-2361. 


Pennsylvania  Nationa 
BUSINESS  ADDRESS:  P.O.  E :: 

PHONE:    (717)  234-4941.   UNDERVTRITIN'G  LIMITATION  b/ : 
$16,879,000.  SURETY  LICENSES  c/ :  AE,  AE,  AZ,  AR,  CO,  DE ,  DC, 
FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY ,  I-A ,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NJ,  NM,  NY,  NC,  OH,  CE,  OR,  PA,  RI ,  SC,  SD,  TN, 
TX,  UT,  VT,  VA,  WA,  WV ,  EI.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes/EN'otes  at  end  of  Circular 
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Personal  Service  Insurance  Co.  (The) 

P.O.  BOX  1226,  Columbus,  Ori   43216-1226  . 

(614)  221-5115.   UNDERWRITING  LIMITATICN 
SURETY  LICENSES  c/ :  IN,  OH.  INCGRPORATi: 


■■"TN'FSn  ADDRESS 


35811 


Phoenix  Assurance  Company  of  New  York 
BUSINESS  ADDRESS:  4  World  Trade  Center,  SU 
New  York,  NY   10048.    PHONE:    (212)  775-1 


UNDERWRITING  LIMITATION 
AL,  AK,  A2,  AR,  CA,  CO, 
IN,  lA,  KS,  KY,  LA, 
NH,  NJ,  NM,  NY,  NO, 
TX,  UT,  VT,  VA,  WA, 
New  Hampshire. 


ME, 

ND, 


b/ : 

Li, 

KD, 

OH, 
WI 


$5,542,000. 

DE, 

MA, 

OK, 
WY  . 


D7   FI 

;ppc 


GA 


OR 


;j  T 


c/: 
IL, 
NV, 


Phoenix  Insurance  Company  (The) , 


One  Tower  Square,  Hartford,  CT 
(203)  277-0111.   UNDERWRITING  L 

SURETY  LICENSES  c / :  AL,  AK ,  AZ , 

GA,  HI,  ID,  IL,  IN,  lA,  Y  S> ,  FY, 

MO,  MT,  NE,  NV,  NH,  NJ ,  NM ,  NY, 
RI,  SO,  SD,  TN,  TX,  UT 
INCORPORATED  IN:  Conne 


V  ■■ 


lA, 


:  1 1  c  u  t . 


V,"  p, 


5USI>:ESS   ADDRESS: 
1 4  PHONE : 

i    \:  ;  4     ,  705,000. 

c:,  ::f:,    DC,   FL, 

MP,     M.". ,.     MI  ,     T^',     MS, 

ch:,    c?:  .    OR,    lA,    PR, 


PLANET  INDEMNITY  COMPANY.   EUSINEPS 
410  17th  Street,  SUITE:  1675,  Denver,  c: 
(713)  961-1300.   UNDERWRITING  LIMITATICN 
SURETY  LICENSES  c/ :  AL,  CO,  IL,  IN,  KS ,  KY, 
TX.  INCORPORATED  IN:  C 


ADDRESS: 
80202. 

}-.    I   ,        r  r  '-  _» 


hiV, 


PHONE : 

;  CO . 

OR,  SD, 


PLANET  INSURANCE  COMPANY.   BUSINESS  ADDRESS: 

4  Penn  Center  Plaza,  PhiladelF:^h  la ,  PA   19103.    PHONE: 


(215)  864-4000. 
SURETY  LICENSES 
FL,  GA,  GU,  HI, 
MN,  MS,  MO,  MT, 
PA,  RI,  SC,  SD, 
INCORPORATED  IN 


f "  > '  p. T  P  i," u  'T  T  T  » ' r"  T  T  M  ''  T  ?.  T^  ^  .'" 
■^  U  u L  h  A  K  J.  ,1  J.  i  1  vj  Li  r.  J.  i  i-\  A  i  '_- 

c/ :  AL,  AK,  AS,  AP ,  AR , 

ID,  IL,  IN,  lA,  KS,  KY, 

NE,  NV,  NH,  NJ,  NM,  NY, 

TN,  TX,  UT,  VT,  VA,  WA, 
Wisccnsm . 


t/  :  $6,615,000. 
CA,  CO,  CT,  DE^  DC, 


V  ,* 


w  I ,  w  i 


K,  OR, 


PREFERRED  NATIONAL  INSURANCE  COMPANY. 
P.O.  Box  407003,  FT  Lauderdale,  FL  33340- 
(305)  752-1222.  UNDERWRITING  LIMITATIO.'J  r: 
SURETY  LICENSES  c/ :  FL.  INCORPORATED  IN:  F 


J^JTC-   T  >.•  r 


2,000, 


KSS: 


Progressive  Casualty  Insurance  Company 
BUSINESS  ADDRESS:  6000  Parkland  Boulevard,  ! 


PHONE:   (216)  464-3000. 


.lK,iL 


OH   44124. 

LIMITATION  b/:  $2,103,0  00.  SURETY 

CO,  CT,  DE,  DC,  FL,  GA ,  GU ,  ID,  IL,  IN 

MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ 

OR,  PA,  RI,  SC,  SD,  TX,  UT ,  VA ,  WA ,  W^v' 

INCORPORATED  IN:  Ohio. 


wi 


n  I 


e  i  d  Hts . , 


:::a  , 


See  Footnotes/Notes  a^ 


enc 
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PROTECTION  MUTUAL  INSURANCE  COMFAiNY 


3C0  S.  Ncrtnwe 
(70S)  825-  ",  4  "^  4 
SURETY  LICENSE: 
GA,  KI,  IE,  IE 
V"-)    v*-^    \- :■    ►.•• 


^  >.. 


I- N  D  E  :■•  ^'  E'  I  :  I NG    LI  ^  I T  /■  T  I  E  >;    fc . 
c  /  :     a:   .     AK,    AZ,     AE,     EE\  ,     CO 
I  .'■'  ,      I  A  ,     KS  f    KY  y     -..'■',  ,     ' E"   ,     "'' J 

r;H,  :;j,  nm,  ny,  ne,  ne,  eh 

V:  ,     VT,  VA,  ^.•.  ,  .'EE  ..1  ,  WV 


Illinois. 


bUSIKEEo  ADDRESS 
CE  .'£3  .    FHONE: 

V  J  U  ,  J  Ij  ^  ,  i_>  V,  'J  . 

''""'E   TjF"   LC   F  ' 

*-■■  i   '/  ''■    >.» '  ■   > '  ■•;^ 

.  . .n  ,  .  ^  *  ,f  . . . "  ,  -'--J  , 

CK,  OR,  PA,  PI, 
n^CERFERATED  IN 


Protective  Insurance  Company.   FE/jINEES  AEDRLSE: 
1059  NzTtri  MGridl.nn  E.t,reet,  I  -  J  i  ar;,J  ;v.j  1  .  g  ,  IN   46204. 
PHONE:    f3  1"^l  636-9800.   UNDEPE  t- T  :  I  r;  0  ETMITATION  b/ : 
$14,031,0:0.  EERE'EY  LICENSES  C/ :  AE,  AK,  AE,  A^,  CA ,  CO,  C 
EA,  HI,  ID,  XL,  IN,  lA,  KS,  KY ,  LA,  ME 


1^  ^ 


CR 


MN'  y 


^  I 


.    NV,  NH,  NJ,  NM,  NY,  NC,  NO, 


TX,  UT,  VT,  VA,  WA,  VE.' ,  W7  ,  WY 


a  . 


Prudential  Reinsurance 


)apany 


J  f^.u.,r. 


(201 


:  e  <• 


"M 


AT 


■'I  I  Lie 


KY,  LA,  ME, 


tv' 


D 


:  9  ,  E  3  6  ,  0  0  0 


DE,  DC 


Nf'J 


vc;   M 


0, 


f^I 


NH,  NJ,  t.M,  NY,  ND,  OH,  OK,  OR,  PA 
UT,  VT,  VA,  WA,  WI.  INCOPPORATFD  i: 


Delaware 


Reinsurance  Corporation  of  Nev  York  (The) 


O  X  *  1  .w  ^  D 


80  Maiden  Lane,  New 


PHONE 


-4440, 


UNDERWRITING  L 


i       -       t         i 


1003  8 
b/: 


Y  LICENSES  c/:  AL,  AK, 


c; 


c; 


A   ID,  IL,  IN,  I." 

£,  NV,  NH,  NJ,  NM, 

N.  TX,  UT,  VT,  VA, 
In;  New  York. 


WA, 


A-  V 


ND 
WI, 


w  i 


c: 


MA,     MI,  MN, 

CK,  OR.  PA, 


Reliance 


.nsuranc! 


Ccsjpany 


ORES! 


.  t;  ,..   i  .^  _.  i_  a  , 


r  liiXdJe. 


.id, 


PA   19  1  0  3 


(210j  364-4000 


UNDERWRITING  LIMITATIO!;  b 


PHO: 

-8.94: 


b  -.  r.  L 


or 


y.) 


AK,  AS, 

IN,  lA 

NH,  N J , 

rx!  ut! 


-■•  ,t^         f^f-^^ 


.  , 000. 

DE,  DC, 
LA,  ME,  MD,  MA,  MI, 
NC,  ND,  OH,  CK,  OR, 
VI,  WA,  WV,  WI,  WY, 


;coRi 


:d 


Pennsy 1 


Reliance  Insurance 


i  i  i  vt,  :3 :» 


addres 


Pen.n 


19103 

Si  ,  44 


6  6  4  -  ■ 


SURETY 


■.pany  of  New  York. 

.'-nte :  E  :  3  z  a  ,  Fhi  ladeiphia  ,  PA 

}0.   UNDERWRITING  LIMITATION  b/ : 
•:  NY.  INCORPORATED  IN:  New  York, 


See  Footnotes/ fjoteji  /it  end  of  Cir^cuEar 
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Repxiblic  Western  Insurance  Company.   BUSINESS  ADDRESS: 

27  21  North  Central  Avenue,  Phoenix,  A2   6  5004-1120. 
PHONE:    (602)  263-6755.   UNDERWRITING  LIMITATIC?^  D; : 
$10,179,000.  SURETY  LICE'DDES  C"' :  AL,  AF  ,  AS,  A?.  CA,  CO,  CT, 


T     >  - }/ 


DE,  DC,  PL,  GA,  ID,  ID,  I!;,  I 

K!;,  MS,  MO,  MT,  NE,  NV ,  KM.  :; 

FA,  RI,  EC,  SD,  TN,  TX ,  UT ,  -J":,     VA,  WA ,  WO' 

irJCGRPCRATED    I  N  :     An  -  cn3  . 


YiD,  MA,  MI, 
,  OH,  OK,  OR, 
,  WY. 


Royal  Indemnity  Cor;pany.   BUSlliESS  ADDRESS: 
-300  Arrovpcint  Blvd.,  P.O.  Eox  1000,  Charlotte,  NC 


^  3  t^  O  ^         ±  J   -J  ■-.'  .        i 

LIMITATKO;  b/  : 
AR ,  C.A  ,  Co  ,  0  i 
KY,  I.A,  KE,  y.D 
NY,  NC,  ND,  CH 
\'<  A  ,  Vi  v'  ,  '^  1  f     »"«  i 


Oil  '"  0 


w 


UNDERWRITING 
I  DICENSES  C/:  AL,  AK,  AZ, 
0,  HI,  ID,  IL,  IN,  lA,  KS, 

0  K": ,    NE,  NV,  NH,  NJ,  NM, 

OR,  FA,  PI,  SZ,     OD,  ON,  TX,  UT,  VT,  VA, 

ODORATED  IN:  Delav  .re. 


V 


A.   .1...- 


SAFECO  Insurance  Cor.pany  of  ?.3erica.   BUSINESS  ADDRESS: 


q  A  r  ^TO  po  a  z  a   s  o  at*']  •■'* 
UNDERWR  IT  I  o:  S  LI  M I  TAT  I 
AL,  AK,  AD,  AR,  CA ,  C' 
IN,  lA,  KS,  KY,  lJ^,     y. 

»  -  •  J     » .  -r     >■•«,»     >  •  -,•     V  '  /-■     V  ■■ 

L'T ,  VA ,  Vv-t  ,  VO' ,  OOI  ,  V" 


(206)  545-5000. 
OCO.  SURETY  LICENSES  c/ : 
FL,  GA,  GU,  HI,  ID,  IL, 
KN,  MS,  MO,  MT,  NE,  NV, 
}A,  RI,  SC,  SD,  TN,  TX, 
:%':  Washington. 


SAFECO  Insurance  Cor.pany  of  Illincis.   BUSINESS  ADDRESS: 
SAEECO  PLAZA,  Seattle,  KA   '^^01?=:.    PHONE:   (708)  490-2900. 
UNDERWRITI>;G  limitation  fc,':  $3,203,000.  SURETY  LICENSES  c/ : 
A2,  CO,  ID,  KS,  KY,  ND,  NI,  NN ,  MS,  NE,^NM,  OH,  OR,  PA,  TN, 

TX,  UT,  wi,  KY.  I:;CCRF0RAILD  IN';  Illinois. 


SAFECO  National  Insurance  Cctr^pany.   BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA   0-15:..    PHONE:   (206)  545-5000. 
UND£PV;RITING  limitation  t:  .  :  $4,756,000.  SURETY  LICENSES  c/ : 
CO,  KY,  MD,  ?00,  NY,  DF,  Wl.  INCORPORATED  IN:  Missouri. 

SCOR  REINSURANCE  COMPANY.   BUSINESS  ADDRESS: 

110  Willian  Street,  Suite  UOO,  New  York,  NY   10038. 
PHONE:   ;212}  978-3200.   UNDERWRITING  LIMITATION  b/ : 
$10,149,000.  SURETY  LICENSES  c/:     AD,  AZ ,  DE,  ID,  IL,  IN,  lA, 
LA,  Ml,  MS,  NE,  NM,  HY ,     NC,  OH,  ^K,  OR,  PA,  TX. 
INCORPORATED  IN:  Ne'w  Ycr/.. 

Sea  Insurance  Conpany  of  Anerica  (The). 


r  -»c:- 


/  n  1 


BUSINESS  ADDRESS:  1 
NY   10022.    PHONE: 
LIMITATION  t/:  $10,050,  '. 
CA  ,  CT  ,  DE  ,  r  j_  ,  X  u  ,     *  i.. , 
MO,  MT,  NE,  NO',  N}! ,  lOJ  ,  N'M 


reor,  27th  Floor,  Nuw  York, 
: 3-8130.   UNDERWRITING 
SURETY  LICENSES  C/ :  AK,  AZ,  AR, 
:A,  KS,  KY,  LA,  MD,  MI,  MN,  MS, 

■Y,  OO.  NO),  OH,  OK,  OR,  PA,  RI , 


SD.    TN,  UT,  VT,  VA,  WA,  VDO ,  Wl ,  WO.  INCORPORATED  IN:  New  York. 


See  Footnotes/ 


:  e  s  a  ~  e  r\  :i 


■J,  J  :i  r 
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Seaboard  Surety  Company. 


ADDRESS: 


Burnt  M 

.lis 

PHONE : 

(90 

$10,  130 

COO 

CE,  DC, 

FL, 

r-!A,  MI, 

MN' , 

OK,  OR, 

PA, 

WI,  WY. 

i  11  <- 

Road  ap.d  Route  206,  Bedr,  mster, 
i     65E-3  500.   UNDERWRITIN 


NJ   079  2  1 
LIMITATION-  b/: 
SLRETi  LICENSES  C/ :  AL,  AK,  AZ ,  AR ,  CA , 
A,  GU,  HI,  ID,  IL,  IN,  lA,  K5; ,  KY  ,  LA, 


MO,  MT,  NE,  NV,  NH,  N J ,  NM 
RI,  SC,  SD,  TN,  TX,  UT,  VT 


1.  .n 


INCORPORATED  IN:  New  York, 


NC, 

VI, 


CO 

ND, 
WA, 


C  i  , 
MD, 
OF^, 


SECURITY  INSURANCE  COMPANY  OF  HARTFORD. 

.■i>I^JEbS     ADi^KLi^o!      r'' .  0  .      Box     *t  ^  \^  ,      jicil"t  i  G  Tu  , 

H-teOO.   UNDERWRITING  LI MI 

:Ti  LICENSES  c/:  a:,  a?', 

HI,  ID,  IL,  IN,  lA,  KS, 

NE,  NV,  NM,  NY,  NC ,  ND, 
LI,  VT,  VA,  WA,  WV,  WI,  WY 


PHONE: 

{203! 

$9,69  5, 

0  0  0.  S  U 

DE,  DC, 

FL,  GA 

MN,  MS, 

MO ,  MT 

SC,  SD, 

TN,  TX 

CCN'N'ECT 

I  CUT. 

,  CT   0  6 1 4  1 

. 

MITATIOrJ  b/ 

I 

AZ ,  AR,  CA, 

CO, 

CT, 

KY,  IJ\,  ME, 

MD, 

MI, 

OH,  OK,  OR, 

PA, 

RI, 

INCORPORATED  IN: 


Security  National  Insurance  Company.   EUSirJESS  ADDRESS: 
Rest  Office  Box  6550::;,  Dallas,  TX   752C5-502S.    PHONE: 
(214)  360-8000.   UNDERWRITING  LIMITATION'  b/ :     $1,219,000. 


SURETY  LICE^.U 


c/:  AL,  AR,  CA,  CO,  GA, 


IN,  KS,  KY, 


MO,  MT,  NM,  OH,  OK,  TX,  WY.  INCORPORATED  IN:  Texas. 


Select  Insurance  Ccspany.   BUSINESS  ADDPI 


T?C  C 


Pest  Office  Box  1 
(214)  650-2S00 


..     I   liias,    TX      75221-1771 

UNDERWRITING  LIMITATION  b/: 


SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR ,  CA , 

ID,  IL,  IN,  lA,  KY,  LA,  MD,  MI,  MS,  MO, 

OH,  OR,  SC,  3D,  TN,  TX,  VT,  VA,  V7A  .  vrj . 
INCORPORATED  IN':  Texas. 


PHONE: 


$1,830, 000. 
DE,  DC,  FL,  GA, 

N'E,  N^V,  N'M,  NC, 


Selective  Insurance  Company  of  America. 


BUSINESS  ADDRESS 


!.  ci  <3  ^  <-i  v  ci  n  u  6  ^ 


Bran  ( 


1  e  ,  IIJ      0  7  8  9  0 


PHONE:   (201)  948-3000.   UNDERWRITING  LIMITATION  b/ : 

$12,990,000.  SURETY  : ICENSES  C/ :  AI UK,  DC,  FL,  GA ,  MD,  MS, 

NJ,  NY,  NC,  PA,  SC,  TX,  VA.  INCORPC UATRD  IN:  New  Jersey. 


SENTINEL  INSURANCE  COMPANY,  LTD. .   BUSINESS  ADDRESS 
301  Bishop  Street,  Honolulu,  HI   96807.    PHOr^E: 
603)  54  6-5:- CO.   UNDERWRITING  LIMITATION  b/ :  $1,301,000. 


C"I3! 


LIC: 


:/:  HI.  INCORPORATED  IN:  Hava 


Sentry  Insurance  A  Mutual  Cor.pany.   BUSINESS  ADDRESS 


1800  ^;orth  Poir.t  Drive,  Stevens  Point,  WI   54481 


PHONE: 


(715)  346-6000 
SURETY  LICENSES  c/ : 
GA,  HI,  ID,  IL,  IN. 
MO,  MT,  NE,  NV, 
SC,  SD,  TN,  TX, 
INCORPORATED  IN 


UNDERWRITING  LIMITATION'  b 

AL,  AK,  AZ,  AR,  CA,  CO 

IN.  I A,  KS,  KY,  LA,  ME,  MD 

NH,  NJ.  ■f:y,  NY,  NC,  ND,  OH 

UT,  VT,  VA,  VI,  WA,  W^/,  WI 

Wisconsin. 


$83,  122,000. 
CT,  DE,  DC,  FL, 
MA,  MI,  MN,  MS, 
OK,  OR,  PA,  RI, 

WY  . 


See  Footnotes/Notes  at  end  of  Circular 
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SJcandia  America  Reinsurance  Corporation. 

BUSINESS  ADDRESS:  One  Liberty  Plaza,  New  York,  NY   10006. 

r  ■■ ;  i  C  N  E  :    {212}     9^^3-4-'  :■  D  .   V  N 1 1 R  v;  R  ^  T  I  > ;  G  I ,.  I  M I  TAT  ION  b/  : 

3  45,::  .  SIRITY  LICENSES  c/ :  AL,  AZ ,  CA,  DE,  DC,  GA,  ID, 
I!;,  lA,  y.l  ,     KS,  NT,  NR,  NY,  OH,  OK,  OR,  PA,  TN,  TX,  UT, 
W  A ,  v;  I  .  : ' ,  c  0 1  ■  I  ■■  c ;  •.,  A  "2 ':. :  J  r:^:  Delaware. 


<;  1  ^  n 
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EOREHA  NORTH  A^iERICA  REINSURANCE  CIMF'ANY. 
BUSINESS  ARRr'RUS;  V'jj   Water  Street,  New  i^orK,  NY 
10038-3520.    IS  NR:   (212)  480-1900.   UNDERWRITING 


k/  T  "'""'■  "*■ 


TICN  r 
IL,  KS , 


V  ■' 


0,2  72,000.  SURETY  LICENSES  C/ :  AK,  AZ ,  DC, 

S,  f'T,  !:R,   or  NY,  OH,  OR,  RI ,  TN .  TX.  UT , 

TIO„)  0:;  :  '■■:  '^'     :     rK. 


St 


Paul  Fire  and  Marine  Insurance  Cc.r.pa:v/. 


Ei:SINESS  ADDRESS:  3 

t:  c;  I  Q  2  ,       Pr ;  O'N  E  :     *'  (. 

S  W',  4  -J  ^-  n     -\  n  -)        "  •  •  L-  r  '7 

V  -*■-■''  ^  f      *-  ■-■'  "-^     J      '■-'     '"■     ■-   '      w  ■..  .1   *...-  J. 

RE,  DC,  ER.,  GA,  HI, 

VT    M\'    W'q    V'-i    V"" 

OR  ,  FA  ,  PR  ,  R  I  ,  SO' , 
WY.  I!;CORRORATRD  IN 


*-^  "I  ITS  r^  ^ 


n    Street,    St.    Paul,    MN 
2  1-7911.       UNDERWRITING    LIMITATION    b/ : 
■NOES    c/:     AY,     AK,    AZ ,     AP ,     CA,     CO,     CT, 

:r,    ::,.    10-    KS,   KY,   :j..   me,   md,   ma, 

NY,     NH,     .NO,     ^0^     NY,    NC,    ND,    OH,     OK, 
IN,    TX,    UT,    VT,    VA,    VI,    WA.    WV,    WI , 
mesota. 


ST.  PAUL  GUARDIAN  IKSURJ.NCE  COMPANY.   BUSINESS  ADDRESS: 


385  Washington  Street, 
(612)  221-7911.   under; 
SURETY  LICE?;SES  c/  :  AL 

Gf   *        t  '  T         T  ■'™\        "T  ■'  T  »  '         T  T> 

MO,  MT,  NE,  !;H,  NM,  !0/ 
TX,  UT,  VT,  VA,  WA,  WO' 


1  2.    PHONE: 
R:N  b/:  $2,470,000. 
0,  CT,  DE,  DC,  FL,  GA. 

RO,,  RY.  RA,  ME,  MD,  MA,  MI,  ^''N  ,  MS, 
NC,  ND,  C?i,  YrR  OR,  RI ,  SC,  SD,  TN, 
WT.  li,o:RROrA:£D  IN:  Minnesota. 


St.  Paul  Mercury  Insurance  Company.   BUSINESS  ADDRESS: 


385  Washington 
(612)  221-7911 
SURETY  LICE!;OE: 
GA,  HI,  ID,  IL 
MO,  MT,  NE,  NV 
S  C  ,  o  D  ,  i  N  ,  *  .'. 
Minnesota . 


t  reet ,  St .  Rau  i  ,  M!^   ■  ■   1  ^^2  .    PHONE : 

UNO,:;RRWRITI!:0  I IMITAYO.Y!,  b/:  $4,706,000. 

c  ;  AL.  AK,  AZ,  AR,  OA ,  CO,  CT,  DE,  DC,  FL, 
IN,  lA,  KO,  KY,  LA,.  NE,  MD,  MA,  MI,  MN,  MS, 
N;:  :2J  ,  :M,  N:,  !;0  .  ND,  OH,  OK,  OR,  PA,  RI , 
OT,  V:,  VA,  ^%A,  WV,  WI,  WY.  INCORPORATED  IN: 


Standard  Fire  Insurance  CoEpany  OTNe)  . 


BUSI!:ESS  ADDRESS:  IS 
06156.  FHG!;E:  (2G 
$42,343,000.  SURETY 

HI,  MN,  MS,  MO,  MT, 
OR,  PA,  PR,  RI ,  SU, 
KY.  I!JCORPORATRD  IN: 


.ngt;,n   Ave:  ,.f,    Hartford,    CT 

•0123.       UNDERWRITING    LIMITATION   b/ 

0    0     :     AL,     AK,    AZ ,    AR,    CA,    CO,    CT, 

I!;,     :A,     KS,    KY,     LA,    ME,    MD,    MA, 

!0i,    NO,    NM,    NY,    NC,    ND,    OH,    OK, 

TX,    UT,    VT,    VA,    VI,    WA,    WV,    WT . 


See   Footnotes/ N'otes   at   t-nd   or    Oiicuiar 


35816 


Federal  Register      Vo: 


DO,     .It. 


Thursday,  July  1,  1993  /  Notices 


Star  Insurance  Company.   F'-'SINTSS  ADDRESS 
26600  Telegraph  Read,  Southf  le  1  :i ,  MI   43034. 


(313)  358-4 02 C. 
SURETY  LICENSES 
IL,  IN,  lA,  KS, 
NM,  NY,  ND,  OH, 
VT.',  WI,  WY.  INC( 


U N  D  E R  WP ITING  L I ^-l ^  :  A T  I  (' ■ 
c/ :  AK,  a:,  AR,  CA,  CO, 
KY,  lA^,  MD,  MI,  MN,  MS, 
OK,  OR,  PA,  SC,  SD,  TN, 
Rr ORATED  IN:  Michigan. 


;  b, 

DE 
TX 


PHONE: 
$2,463,000 
DC,  FL,  GA, 


*  '  *■  I 

VT 


VA, 


State  Automobile  Mutual  Insurance  Company. 
BUSINESS  ADDRESS;  513  East  Broaa  Street,  Colun^bus,  OH 
43215-3976.    FriCN'E:   (614)  464-5000.   UNDERWRITIN'G 
LIMITATION  b/:  $3  3,528,000.  SURETY  LICENSES  c/ :  AL,  AZ , 
FL,  GA,  IL,  IN,  lA,  VS ,     KY ,  MD,  MI,  MN,  MS,  KO ,     MT ,  NE, 
ND,  CH,  PA,  SO,  SD,  TN ,  VA,  WV,  WI ,  WY .  I!;CORPORATED  IN 


ID, 
NJ, 
WA, 


CO, 
NC, 
Chio, 


UMI 


state  Farm  Fire  and  Casualty  Conipany. 
112  East  Washington  Street,  Bloomington,  IL 
PHONE:    (309)  766-2311.   UNDERWRITING  LIMIT; 
$14  4,251,000.  SURETY  LICENSES  c/ :  AL,  AK,  A3,  /\r 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY  ,,  IJ-. 
MI,  Mi;,  MS,  MC,  MT,  !.F:  ,  NV,  NH,  NJ,  NM,  NY,  NC 


'^:silit.  o  S    rt  u  0  i^  c.  b  o  : 
61701. 


OR,     PA,     RI,     GC, 
INCORPORJ^TED    IN' 


P',  CA,  CO,  CT, 
ME,  MD,  MA, 


-D,    TN,  TX,  UT,  VT,  VA,  WA,  vr; 
Illinois. 


VvT, 


State  Surety  Company.   BUSINESS  ADDRESS:  P.O.  Box  1976, 

Des  Moines,  lA   53306.    PHONE:   (515)  270-0309. 
UNDERV^RITING  LIMITATION  b/ :  $380,000.  SUREIY  LICE!;SES  c/ :    AZ , 
CO,  DC,  ID,  IL,  lA,  K5,  MN,  MO,  MT,  NE,  NM,  t-'D,  OK,  SD,  WI , 

WY.  INCORPOF^TED  IN:  Iovct. 

Statewide  Insurance  Cor.pa.-.y.   BUSINESS  ADDRESS: 
P.O.  Box  799,  V33ukeqan,  IL   60079.    PHONE:   (708)  662-0073. 
UNDERWRITING  LIMIIATIC':  b/ :  $501,000.  SURETY  LICENSES  c/:  AZ, 
AR ,  I L ,  IN',  I A  ,  MO  ,  N-  3  ,  WI .  INCORPORATED  I N' ;  Illinois. 


SUN  INSURANCE  COMPANY  CF  NEW  YORK.   BUSINESS  ADDRESS: 


4  World  Trade  Center,  !.--.■  York,  NY   10048. 
(212)  775-130  0.   UNDERWRITING  LIMITATION  b/ : 
SURETY  LICENSES  c/:'AK,  AZ ,  CA,  CT,  DE,  DC, 
LA,  ME,  MD,  yj'.,     y.l  ,     MN",  MO,  MT,  NJ,  NY,  CH, 
RI,  SC,     TN,  TX,  VA,  V33  ,  WI .  INCORPORATED  IN': 


PHONE: 

$0, 182, 000 
G  A  ,  I L  ,  I A  , 
OK,  OR,  PA, 

New  York. 


KY, 
PR, 


Sun  Insurance  Office  cf  America  Inc.. 
10  East  50th  Street,  2:'th  Floor,  New  York, 

133  .   UNDERWRITI!::;  LI  MI 
LICENSES  C/:  AT.,  AF  ,  A 2 
ID,  IL,  IN,  lA,  F3:, 

!;e,  rrv,  nh,  nj,  !:m, 

UT,  VT,  VA,  WA,  WV, 


PHONE:  (212;  753 
$6,899,000.  SURET 
DE,  DC,  FL,  GA,  H 
MI,  MN,  MS,  MO,  M 
RI,  SC,  SD,  TN,  T 


BUSINESS  ADDRESS 


MITATION  b/: 

AZ,  AR,  CA,  CO,  CT, 

KY,  lA,    ME,  MD,  MA, 
rUi',  ND,  OH,  OK,  PA, 

W I  ,  WY'  . 


INCORPOPJiTED  IN:  Nev  Y 


See  Footnotes/N'ctes  at  en:i 
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Surety  Company  of  the  Pacific 


Post  Office 
(818)  8  9  4  - "''  8 
SURETY  LICE'!.' 


O  X  1  0  6 


^  I"  t  ^!  r  1  ci '- 


;^  ;    AC::RESS; 
PHONE : 
.  b/:  $500,000 
.  California. 


TEXAS  PACIFIC  INDEMJsITY  COMPANY.   BUSINESS  ADDRESS: 
-^  ^  a  -■  o  n  d  s  h  d  n  r  o  (-  k  T  c  *■  •/  r  ,  7  i  ■;■  : ,  c  r  t :";  n  a  rwood ,    Dallas,  TX 
";^,201     Fhr:;E:   (2:;    =  ;-   -  .   UNDERWRITING  LIMITATION  b/: 
$SC5,'000.  '  SURETi  LlCLNUrS  C;  ;  «R ,  TX  .  INCORPORATED  IN:  Texas. 

Titan  Indemnity  Conpany.   BUSINESS  ADDRESS: 
P.O.  Box  60007.  San  Antcnio,  TX   78209.    PHONE: 
(800)  3  47-474  0.   '.UU^LRUP  ITI  NO  LIMITATION  b/ :  $2,024,000. 
SURETY  LICENSES  c/ :  AL,  AR ,  OA ,  CO,  OE ,  DC,  FL,  GA,  ID,  XL, 
IN   lA,  KS,  KY,  IJ\,     >UU  MA,  MI,  MN  ,  M- ,  MO,  MT,  NE,  NV,  NJ, 
NM,  NY,  NO,  ND,  OH.  0^',  PA,  5C,  SO,  T!:.  TX,  UT,  VT,  VA,  WA, 
WI,  WY.  INCORPORATED  IN:  Texas. 

Transamerica  Insurance  Company.   BUSINESS  ADDRESS: 


f:  1  1 


A   91367. 


PHONE : 


6  3  00  Canoga  Avenue,  'Wood Ian* 

(818)  596-5000.   UNDERWRITING  LIMITATION  b/ :  $29,500,000. 

SURETY  LICENSES  c/ :  AL,  AK ,  A2 ,  AP ,  CA ,  CO,  CT,  LP,  DC,  FL, 

GA,  GU,  HI,  ID,  XL.  IN,  lA,  KS  ,  KY ,  L.^ ,  ME,  KD,  MA,.  MI,  MN, 

MS,  MO,  MT,  NE,  NV ,  NH ,  NJ  ,  NM ,  !riL  NC.  ND,  CH,  OK,  OR,  PA, 

RI,  SC,  SD,  TN,  TX,  UT ,  O'T ,  'AA,  WA ,  WV ,  WI,  WY. 
INCORPORATED  IN:  California.   ' 

Transamerica  Insurance  Company  of  Michigan. 
BUSINESS  ADDRESS:  70  West  M,iChigan  Avenue,  ---ttie  Creek,  M. 
49017.    PHONE:    (818)  596-5000.   UNCEPWP  I  T  I  0^,;  LI  M  ..  I  AT  I  ■•.  N^  b/ 
$2,037,000.  SURETY  LICENSES  c/  :  AR  ,  I  D  ,  I  L  .   I  '  <;  ^  •' v.  r  :  -^  ,  m  , 

MI,  MN,  NY,  SD,  TX,  UT ,  WY .  INCCRPGRATLD  IN; 


MlCLl'j.3 


Transamerica  Premier  Insurance  Company 
BUSINESS  ADDRESS:  33  3  South  Anita  Drive,  Cr 
PHONE:   (818)  596-5000.   UNDERWRITING  LIMIT 
$11,850,000.  SURETY  LICENSES  c/ :  AL,  AF  ,  A  7 
DE,  DC,  FL,  GA,  GU ,,  HI,  ID,  IL,  IN,  I A 
MA,  MI,  MN,  MS,  MO,  MT ,  NE ,  NV ,  NJ ,  NM 
PA,  RI,  SC,  SD,  TN,  TX,  UT ,  VT  ,  VA  ,  771 
INCORPORATED  IN:  California. 


le,  CA   92668. 

MI77ATL0  7:  b/: 

A7.  A7,  ' 7".,  CO,  CT, 

y7V,  KV,  ICe.  ME,  MD, 
NC,  ND,  OH,  OK,  OR, 
WA,  WV,  WI,  WY. 


TRANSATLANTIC  REINSURANCE  COMPANY.   BUSINESS  ADDRESS: 

80  Pine  Street,  New  York,  NY   13005.    PHONE:  ^, 
(212)  770-7000.   UNDERWRITING  LIMITATION  b/ :  ':  0  7  ,  665,  000. 
SURETY  LICENSES  c/ :  CT ,  DC,  FL,  IL,  IN,  IA„  NV„  NJ,  NM,  NY, 
OH,  OK,  PA.  INCORPORATED  IN:  New  York, 


See  Footnotes/Notes  at  end  of  Circula 
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Transcontinental  Insurance  Company. 


CNA  Plaza,  Chicago,  IL 
UNDERWRITING  LIMITATION 
AL,  AK,  AZ,  AR,  CA ,  CO, 
lA,  KS,  KY,  L^\,  ME,  MD, 
NJ,  NM,  NY,  NC,  ND,  OH, 
UT,  VT,  VA,  WA,  w'7,  WI, 


60  6 

CT , 
M  A 

L  r. , 
W  Y . 


PH( 


V 


.  .■* 


INCORI 


^Nii  : 
0  0  0 
F  I,„ , 


BUSINESS  ADDRESS: 
(312)  822-5000. 
SURETY  LICENSES  c/ 
ID,  IL,  IN, 
NE,  NV,  NH, 
SD,  TN,  TX, 


GA,  HI, 

MO ,  MT , 


ATLD 


RI, 
IN: 


;c, 

New  York 


Transportation  Insurance  Company. 

CNA  Plaza,  Chicago,  IL  C  0  x.  •'  ■„  .    V  HON  h 

UNDERWRITING  LIMITATION  b/:  $5,8^ 


AL, 
lA, 

NJ, 

VT, 


AK, 
KS, 

NM, 
VA, 


AZ  , 
KY, 
NY, 
WA, 


AR, 
LA, 

NC, 
WI, 


CA, 
ME, 
ND, 

WY  . 


CO  , 
MD, 

C'  H  , 

INCORfOR. 


VJk 

0  ■•: 


DE, 

M  T 


MN 


3  00 
FL 

MS 
RI 


BUSINESS  ADDRESS: 

(312)  822-5000. 
SURETY  LICENSES  C/ : 
GA,  HI,  ID,  IL,  IN, 
MO,  MT,  NE,  NV,  NH, 
SC,  SD,  TN,  TX,  UT, 


0  IN':  Illinois. 


Travelers  Indemnity  Conpany  (The) 


One  Tower  Square,  Hart  for J,  CT 
(203)  277-0111.   UNDERWRITING 
SURETY  LICENSES  c/ :  AL,  AK,  A: 
GA,  GU,  HI,  ID,  IL.  IN,  lA, 
KS,  MO,  MT,  NE,  NV,  NH ,  NJ , 
PR,  RI,  SC,  SD,  TN,  TX,  UT, 
INCORPORATED  IN:  Connecticut 


06183-6014 . 
MITATION  b/ 


BUSINESS  ADDRESS: 
PHONE: 
$112,241,000. 
CT,  DE,  DC,  FL, 
MD,  MA,  MI, 
ND,  OH,  OK,  OR, 
WA,  VPJ,     WI,  WY. 


CO , 
MI? 


MN, 
PA. 


TRAVELERS  INDEMNITY  COMPANY  OF  AMERICA  (THE) . 

BUSINESS  ADDRESS:  One  Towe 
0618  3-6014.  PHON'E:  ( 2  :•  3 
LIMITATION  b/:  $7,345,000. 
CA,  CO,  CT,  DE,  DC,  FL,  GA 
ME,  MD,  MA,  MI,  MN ,  MS,  MO 
ND,  OH,  OK,  OR,  PA,  PR,  RI 
WA,  WV,  WI,  WY.  INCCRPORAT 


:ire,  Hartford,  CT 
-Gill.   UNDERWRITING 
rv  LICENSES  c/:  AL,  AK,  AZ,  AR, 
IL),  IL,  IN,  lA,  KS,  KY,  LA, 


MT,  NE, 
SC,  SD, 


NH,  NJ,  NM,  NY,  NC, 

TX,  UT,  VT,  VA,  VI, 


Travelers  Indemnity  Company  of  Illinois  (The). 


BUSINESS  ADDRESS:  200  West  Madi: 
60606.  PHONE:  (312)  750-2363 
$3,902,000.  SURETY  LICENSES  c/ : 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
MI,  MN,  MS,  MO,  MT,  NE,  NO',  N';{, 
OR,  PA,  PR,  RI,  SC,  SD,  T N ,  T\ . 
WY.  INCORPORATED  IN:  Illinois. 


UJ  , 
UT, 


Street,  Chicago,  IL 
NDERWRITING  LIMITATION  b/ : 
AK,  AZ,  AR,  CA,  CO,  CT, 

fS,  KY,  LA,  ME,  MD,  MA, 
NOM,  NY,  NC,  ND,  OH,  OK, 
VT,  VA,  VI,  WA,  WV,  WI, 


Travelers  Indemnity  Company  of  Rhode  Island  (The) . 
BUSINESS  ADDRESS:  One  Tower  Sauare,  Hartford,  CT 
06183-6014.    PHONE:    (203)  277-0111.   UNDERWRITING 
LIMITATION  b/:  $17,611,000 
AR,  CA,  CO,  CT,  DE,  DC,  FL 
LA,  ME,  MD,  VJK,    MI,  MN,  MS 
NC,  ND,  OH,  OK,  OR,  PA,  PR 
VI,  WA,  WV,  WI,  WY.  INCORPORATES  IN:  Rhode ' Island . 


SURETY    LICENSES    c/ : 

AL, 

AK, 

AZ, 

GA,     HI,     ID,     IL,     IN, 

lA, 

KS, 

KY, 

MO,     MT,     NE,     NV,     NH , 

NJ, 

NM, 

NY, 

RI,     SO,     SD,     TN,     TX, 

UT, 

VT, 

VA, 

See  Footnotes/Notes  at  end  cf 
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Tri-Stata  Insurance  Company  of  Minnesota. 


BUSINESS  ADDRF 

PHONE:  (507;  . 
$4,178,000.  t 
pu   en   WI .  ^\ 


T  f    IT 

r  r  » 


i  '   jl,  Luver 


56156. 


J   1      t   ^   i  I   '   3 


„iMr:,A:iON  b/: 
:a  "n,  mo,  ne,  nd. 


Trinity  Universal  insurance  Company.   BUSINESS  ADDRESS: 


Post    Office    i^0X    65::/02 
(214)      3bO-oOOO.        I'Ni:;:. 


lias,     TX       7  5265-5028.  PHONE: 

INO    IIMITAlIONb/:    $29,302,000. 


SURETY    LICEr.oES 


/ 


KS,  KY,  IJk,     mi,,  M5,  >' 
irXOKPCPATED  IN:  Tex:v 


0,  GA,  ID,  XL,  IN,  lA, 

IVI.    UE,    NM,  CH,  OK,  TN,  TX,  WA,  WY. 


AI... ,  A.:  ,  /u\,  uM , 


Trinity  Universal  Insurance  Company  of  Kansas,  Ir.z. 
BUSI?JE73  ADDRESS:  P.O.  Bex  fr.A.>C2--.,     Dallas,  TX   75265-5028. 
PHONE:    (214)  360-8000.   UND::T->:RIT  I!;G  LIMITATION  Y  ■  : 
$645,000.  SURETY  LICENOES  c/:  AL,  AP ,  CO,  GA,  ID,  Kb,  KY,  LA, 

MO  mt  ne,  oh,  O'K,  TX.  iNCCiRPORATED  IN:  Kansas. 

TrunLbull  Insurance  Company.   P"SI!:ESS  ADDRESS: 

Hartford  Plaza,  Hartfcrd,  CT  C/lll.         PHONE: 
(203)  547-5000-   UNDERWRT:  INS  IIJ^ITATICN  b/:  $1,966,000. 
SURETY  LICENSES  c/ :  AL,  AK ,  CT ,  DE ,  EC,   IN,  0.',  NO,  MO,  NE, 

NJ,  OK,  PA,  PI,  WY.  i:;corpo}^,ted  ,I!;:  Connecticut. 

Twin  City  Fire  Insurance  Company.   BUSINESS  ADDRESS: 

Hartford  Plaza,  Hartford,  CT   0611 5.    PHONE: 

b/:  $7,912,000. 

:  ,  CT,  DE,  DC,  FL, 

■>■'  •„   •■'•  ■;   ■'■":  ,  MS 

:\l]     OE,  OP.  FA,  RI, 
■;y.  INCORPORATED  TN: 


p  v  r^ 


t-  K  *".  K 


(203)  547-5000. 

SURETY  LICENSES  c/ :  AL,  AK ,  AO , 

GA,  HI,  ID,  XL,  IN,  lA,  KC  ,  r'Y, 

MO,  MT,  NE,  NV,  NH,  NJ  ,  r;M ,  !;  i  , 

SC,  SD,  TN,  TX,  UT,  VT ,  O'A  ,  -A, 
Indiana . 


W  I 


U.S.  capital  Insurance  Company.;/   BUSINESS  ADDRESS: 

4  West  Red  Oak  Lane,  White  :-T,ains,  !.Y   10604-3602.    PHONE: 


(914)  694-4757.   UNDEPWRITIN 
SURETY  LICENSES  c/ :  AL,  AT, 
LA,,  MD,  MI,  MT,  NE,  NV ,  NM, 

VA,  WI.  INCORPORATED  I !:  :  NEW 

ULICO  CASUALTY  COMPANY. 
Ill  Massachusetts  A*.  *   .»   '  ■ 

PHONE:   (202)  682-C" 
$5,179,000.  SURETY  "I  - N 
DE,  DC,  FL,  GA,  HI,  IP   1 1 
MS,  MO,  MT,  NE,  NV ,  ^-   '■'' 
TN,  TX,  UT,  VT,  VA,   "   -V 


IMITATION  b/:  $1,634,000. 
PE,  ::0   FL,  GA,  ID,  IN,  lA, 
:;n,  ;;  .  PA,  SD,  TN,  TX,  UT, 


ADDRESS: 

20001. 

■"  .    '  HON  b/: 

hR.    CA,  CO,  CT, 
MD,  MI,  MN, 

¥?•  ,    SC,  SD, 
:  lo; :  Delaware. 


See  Footnotes/Notes 
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Underwriters  Indesinity  Company.   BUSIMESS  ADDRESS: 
8  Greenway  Fl3.::i,,  Si'ITL:  4...,  K.^^.tc:;,  TX   77046.    PHONE; 
(713)  961-1303.   'JNDry  W.aTING  LI'''r:ATION  L:/  :  G417,G00. 

SURETY  lice:;ses  c,':  .'l,  il,  in,  ks,   ky,  t,a,  mg,  mo,  MT,  NE, 

KV,  MM,  ND,  ::i.  CK,  ^R,    SD,  TN,  TX,  UT .  v,V,  WI,  WY. 


INCCRPC RATED 


- ^  xas. 


UNCERWR' 


'.0 


(813)  2  2  :,  -  1  C 

SURETY  l:  ::■•;. 

MI,  M3,  KT,  : 

INCCRTORATED 


:ER3  REIN3i;-''^.,NC£  C.:MP7.NY.   business  ADDRESS: 
-"^odla;-;d  i_lls,  CA   ^1365.    PHONE. 
.   ::;i  DERWRITING  limitation  b/  :  $  1 ::  ,  C  7  3,0  :  n  , 
S  c/:  AZ,  CA,  DE,  DC,  GA,  ID,  IL,  lA,  KD   D 
,  N-V,  NJ,  NY,  OH,  PA,  TX,  UT,  WI . 
D;  New  Hampshire. 


Unigard 


:urit  7 


(2Go)  6 

SDK,!" 'TV  r 

TN. 


Company, 


BUS  I] 


ADI 


lA, 


V.'A 


WV 


d:\  :cr.;eu,  beiievue,  WA   98008-240). 
1.   UNDERWRITING  LIMITATION  b/:  ;t  fj3 

;:d  c/:  al,  ak,  az,  ar,  co,  ct,  ie,  dc, 
a,  me,  md,  ma,  mi,  mn,  ms,  mo,  '7  '.e, 

:  ,  GK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT, 
!  CORPORATED  IN:  Washington. 


f-DY 


GA 
VA 


'  J  ■"'  ~> 


Union    I-rirance    C:-p-ry.       BUSINESS   ADDRESS: 
EZY.       34  3:-*,     Liriv^Oxii,    ui:,      68501-0439.  PHONE: 

47  6-7638.       UNDERWRITING    LIMITATION   b/ :     $2, 251; COO. 


SURE.Y  LIGENSEG  c/ :  AR,  CO,  DC,  ID,  lA,  KS,  MD,  KH . 
NT,  ND,  OK,  SD,  TX,  UT,  VA,  WA,  WY.  INCORPORATED  1  j: 


Nebr 


'i 


•ska 


Uniced  C?pitci  I"sura;,ce  ■_  cr'pa-y .  5/   BUSINESS  ADDRESS 
14  03  Lakr  ;.carn  Drive,  Atlanta,  GA   30319.    PHONE: 
(404|  843-5599.   UNDERWRITING  LIMITATION  b/ :  $6,239,000. 
SUDIiY  D: SENSES  c/ :  AZ ,  WI .  INCORPORATED  IN:  Wisconsin. 


P.O 
PHD 
$3, 


U  n  i  t  e  d  C  -j  e-  s  :  a  1  I  r.   *  a  n  c  e  Comp  any .   BUSINESS  ADDRESS: 
B: X  2350,  233  Main  Street,  New  Britain,  CT   06050-7  3 

(203)  223-5000.   UNDERWRITING  LIMITATION  b/: 
3  000.  SURETY  LICENSES  c/ :  AZ .  INCORPORATED  IN:  An. 


P.O. 

(319 


United  r. 

Ecx  "^373 


...  <J  ^A  I 


•::a . 


:'jalty  Company.   BUSINESS  ADDRESS: 
Rapids,  lA   52407.    PHONE: 
UNDERWRITING  LIMITATION  b/ :  $10 , 3  3 ; , COO . 
SURETY  DISENSES  c/ :  AK,  AZ ,  AR,  CA,  CO,  CT,  ID,  IL,  IN,  lA 
KS,  KY,  3A,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  N  J ,  ;.N,  NY/,  ND 
CH,  C:-U  CD,  SC,  SD,  TX,  UT,  WA,  WI ,  WY.  INCCRPCDATED  IN 


UNITED  r- 
Three  Eala  D. 
PHO^:E :   (215:" 
$11,611,0  0  3. 
Pennsylvania . 


.tio!;ad  :ngl.:an.::e:  dcmi^n'y.   business  a 
13  3  !5t,  SUITE:  300,  Bala  Cvrvyj,  PA 
76:  -1500.   UNDERWRITING  LIMITAT  DON  b/  : 
7;  DO  I  LICENSES  C/ :  PA.  INC0R3  Ci-ATED  IN: 


19  0  0  4. 


See  Footnotes 


0  3  dt  end  of  Circular 
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United  Pacific  Insurance,  Company.  6/   liU'-INES:!  ADDRES!-: 

4  Penn  Center  Plaza,  Philadelphia,  PA   ,19103.    PHOHE: 
(215)  864-4000.   UKDERWRITIKG  LIMITATION  t;;  :  O  ■;  ,  64  3  ,  000  . 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ  ,  AK ,  CA  ,  •...:'.,     Z  :\     T' 0  ,  DC, 

FL,  GA,  GU,  KI,  ID,  XL,  I!;,  lA,  KS  ,  KY  ,,  : '.  .  •';:;,  v;;^  v,-,  ,  mI  , 

KN,  MS,  MO,  MT,  NE,  N7 ,  NH,  NJ  ,  !;M,  NY,  !Y:  ,  Y, .:  ,  uh,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  T:;,  TX,  YT,  YY,  YA,  WA,  rY.,  WI,  WY. 
INCORPORATED  IN :  Pennsy Ivani i . 

United  Pacific  Insurance  Corpany  of  >cew  ycrk. 
BUSINESS  ADDRESS  :  4  ro^nn  Center  Y  ,i  ^  z  „>  „  r  :.ixa.:t  ^iY.  ^  a  ,  PA 
19 1 0  „]  .    P  H  D: i  E  :    i  2  1 :  ;  Y  t  4  -  4  j  Y  0  .   ': ,' ' :  Y  ,l.  RWRITING  LIMITATION  b/  : 
?.  63  5  000.  SURFTY  LICENSES  c/ :  NY.  INCORPORATED  IN:  New  York. 
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VT,  YOA 


United  States  Fidel,ity  and  Guaranty  Cccpany. 

YYS  ADDS  EOS:  Ic.Y  Y:f  :.;•■•::  B.:::-,  1138,  100  Light  Street, 

-rrs.  ys   YIYYj.    PHONE:   (410)  547-3000. 

lYATION  b/:  $82,124,000.  SURETY  LICENSES  c/ : 
CA.  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
!!E.  y.:-\     MA   !YI  .  NY,  MS,  MO,  MT,  NE,  NV,  NH, 
YD,  Gi,  YY,  YR,  Ik,    RI ,  SC,  SD,  TN,  TX,  UT, 
YY,  INCORPORATED  IN:  Maryland. 


RVnYITI! 


,r,,  I  ,,      J'.  ,      .".  i-  , 

N  'i  ,     !YY  ,      ''  'lj  ,     I,-. 
Y'l  ,     VYA  ,     '»-."Y ,     Vv 


UNITED  SURETY  AND  I>vDEHN,ITY  COMPANY' .   BUSINESS  ADDRESS: 

P.O.  Bex    3400,  Old  Y:;r,  J-,.:„:3n  Yt,-tic:r:,  San  Juan,  PR 
00902-3432.     0;'Y!;E:    i,S09)  722-8896.   UNDERWRITING 
LIMITATIGN  C; :  SLYY^YOO.  SURETY  LICENSES  c/ :  PR. 

INCORPORATED  I  !<  ;  ?-J'?rYo  Fico,. 

UNIVERSAL  BONDING  INSURAJ^CE  COMP?Ji¥.   BUSINESS  ADDRESS: 
'■.~8  Stuvvpsint  Avenu.-,  LvrvYh  „„:  r  st,  ,  ]:.:       07071.    PHONE: 
f2Cl)  43S-Y223.   UNDEYYYITINY  LIDITATION  b/ :  $704,000. 


,   „...,    ^.    ,,„,.    ,...    ^  .-y..     T--   1^        TT   > 


:  New  Jersey, 


UNIVERSAL  INSURANCE  COMPANY.   BUSINESS  ADDRESS: 

G.P.O.  Pox  71333,  S3n  :u,a,n.  }R      C0936.    PHONE: 

^gn,^)  733-72Y2.  '  :  Y;DEY3:RIT  1!Y:3  LIMITATION  b/ :  $4,104,000. 

SYRETY  LICE!Y:ES  C/' :  I R .  ]NYCRPORATED  IN:  Puerto  Rico. 

Universal  Surety  Cor.pany.   BUSINESS  ADDRESS: 

:!X  aY4Gc   Y.r  cln,  NE   68501.    PHONE: 

2.   YY;DE3YY0I1  '^'':G  LIMITATTON  b/:  $1,725,000. 


(4  0  2)  435-4302. 

i;e,  j:m,  nd,  ci!,  ok,  or,  sd,  lt,, 

!  J  e  b  r  a  s  >:  a  - 


lY,  KS,  MI,  MN,  MO,  MT, 
.  INCORPORATED  IN: 


Universal  Surety  of  A=ierica.   BUSINESS  ADDRESS: 
P.O.  Box,  1066,  no::st:.r;,     TX   77251-1068.    PHONE: 
(-713)  727-4-0.   i  'YEY  DPI  TING  LIMITATION  b/:  $512,000. 
SURETY  LICENSES  c/ :    AL,  AK,  CO,  FL,  KS ,  LA,  MS,  MO,  OK,  TN, 

TX.  INCORPORATED  IN:  Texas. 


See  Foot not 


V \    t    "2  vi  ^.  cx  X. 
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UNIVERSAL  UKDERWRITERS  INSURANCE  COMPANY. 


D '.-.  o  ^  .  1  L  :>  D  n  l;  l,'  r. 


66  2  1 


p:. 


,  c :;  G 

DE 

DC, 

MI, 

m:;  , 

M5, 

OR, 

PA, 

RI, 

INCORPORATE 

:':  6363  College  Blvd.,  Overland  Park, 

(913)  339-1000.   UNDER/. 
:RETY  licenses  c/ ;  AL,  AK , 


FS 


GA,  HI,  ID,  XL,  IN,  lA,  KS , 

KO,  y.T,    NE,  NV,  NH,  NJ,  NM, 

SO,  s::,  TN,  TX,  ut,  vt,  va, 
'  I^-■ :  y  .  ssouri. 


Utica  Mutual  Insurance  Co:::pany. 


:■•  IT 

I  N'T 

LIMITATION  h/ 

,  A  P 

,     CA,  CO,  CT, 

r  i'  , 

L-^, 

ME,  MD,  MA, 

N'  V  , 

NO,  CH,  CK, 

WA, 

vrv , 

WI  ,  W'i, 

P.O.  Box  530, 
(315;  "34-2000. 

SURETY  LICENSES 
FL,  GA,  HI,  IP, 
MS,  MO,  MT,  N'E, 
PR,  RI,  SC,  SP, 
INCORPORATEP  IN 


BEG  IN EGG 
i;j,  :,Y   13503-0530.    I  GONE; 

UNDERWRITING  LIMITATION  b/ :  $ 
c':  A^ ,  AK,  AS,  AZ ,  AR,  CA ,  CO 
11,  IN,  lA,  KS,  KY,  LA,  ME,  MD 
NV,  NH,  NJ,  NM,  NY,  NC,  ND,  0-: 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI 

New  York. 


'.DDR 


c: 
yp 

OF 


,  ,GOC. 
DE,  DC, 


MI 

OR 


PA 


Valley  Forge  Insura: 


CNA  Plaza, 
U!;derwriti: 

t\i^  ,       nt-  ,       M ... 
r- i)  ,   r  I  ,   L_-A 

^:v   'v  >:r 


i  c:\-jo 


V  rt  , 


•■  C:'pany.  BUSINESS  ADDRESS: 
IL  60685.  PHONE:  (312)  822-5C0C 
DION  b/:  $12,413,000.  SURETY  LICENSE; 
Co,  CT,  DE,  DC,  FL,  GA ,  ID,  IL,  IN', 
MA,  MI,  MN,  MS,  MO,  MP,  NE,  NV ,  NH , 
OK,  OR,  PA,  RI,  SC,  ;D,  TN,  T>G  UT, 
INCORPORATED  IN:  Pcnnsvlvania . 


c 


NJ, 


VAN  TOL  SURETY  COMPANY, 
424  Fifth  Street,  Praikmgs,  SD 

VN PEP WRITING  LIMITATION 


(605)  692-6294 


SURE' 


.ICENS: 


NGORPORATED.   BUSINESS  ADDRESS 
57006.    PHONE: 

S186, 000. 


INCORPORATED  IN:  South  Dakota. 


Vigilant  Insurance  Cor.pany.   BUSINESS  ADDRESS: 
P.O.  Box  1615,  15  M:,.:;tair.  V^ew  Road,  Warren,  i;j 
07061-1615.     FGDNE:    (908)  580-2000.   GNDERWRITIIPG 

2  3,^17,000.  SURETY  LICENSES  cG  AL, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
MI,  MN,  MS,  MO,  MT,  NE ,  ru; ,  rui ,  NJ, 
GR,  I  A,  RI,  SC,  SD,  TN  TX,  UT,  VT, 
I!PG0RPORATED  IN:  Ne ;.  Vcrk. 


LIMITATION 
AR,  CA,  CO 

LA,  ME,  MD 
NO,  ND,  OH 
WA,  W".',  WI 


CT 


nv 


KS 
N'M 
\'A 


KY  , 
NY, 


Washington  International  Insurance  Company. 
SINESS  ADDRESS:  193:  G:..-eau  Dr. v./,  SUITE:  101, 


BUS 

INE 

SS  AD 

DRES 

G:  .     A, 

r       ^1   -. 

Sch 

au- 

burg. 

T  ^ 

€■■  C  I. 

,.,     , 

UND 

ERW 

RITIN 

-■^  r  ^ 

»/  "^  '^' » 

.-L   ^  V   .  ' 

AL, 

A2 

,  AR, 

CA, 

CO, 

r  -■■- 

MI, 

MS 

,  MO, 

?.'M 

\  •  ■ 

VA, 

WA 

.  INC 

OR  PC 

."'.--\  ,1  z. 

D  IN 

^0. 


RF 


i.  I 


LICENSES 


PHONE:   (708) 
b/:  $1,031,000. 

EL,  GA,  ID,  IL,  IN,  KY ,  LA,  MD, 
NC,  ND,  OH,  OK,  GR,  PA,  SC,  IN, 
Arizona. 


yjK, 

TX, 


See  Footnotes/Notes  at  end  of  Circular 
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1  OQl 


West  ATierican  Insurance  Company.   BUSINESS  ADDRESS: 

»;o  rt  h  Th  1  r  J  n  t  r  ee  t  ,  i  i  a  -  i  1 1  c  n  ,  CM   4  5  025.    PHONE : 
I  '.  P  .:,  -7  ^  . ..       : : : ; : ; } ' }- ', ;  I.  I T'  I ! ;  G  I  I  '•' :  l  a  1  l  ■:  l.    r/l     $48,013,000. 
TV  I.ICi:':3ES  c/ :  .' I    "■-  .-:,  Ch ,    CO,    DE,    DC,    FL,    GA,    ID, 


Ik,     VS,     YY , 


)PI'ORATEC 


,    MA,    MI,    KH,    MS,    MO,    NE,    NV,    NJ, 
VK,    SC,    SD,    TH,    TX,    \3T ,    ^^,    \^X,    Vll , 
Ca 1 ifornia. 


Westchester  Fire  insurance  Company 


BUSINESS  ADDRESS: 


H  ^  r 


SURETY 

GA,  HI 

P  1  ,  s  c 


t  '.  1 ,  r:  i :  /.  1  r.  ;  ■  .  ;  :  ,  :  :   07920.    PHONE : 

o!   UNDERWRITING  LIMITATION  b/ :  $9,260,000. 

I  •     ;.  7"      h.-^  ,     P? ,     CA,    CO,    CT,    DE,    DC,    FL, 

IL,  IN,  lA,  K.,  :V,  IJ- ,  ME,  MD,  MA,  MI,  MN,  MS, 
MV,  NH,  NJ,  NM,  1,1.  :  :.  ND,  OH,  OK,  OR,  PA,  PR, 
::, ,     T X      UT,    VT,    VA,    WA,    WV,    WI,    WY. 

IN :    New   York. 
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Western  Surety  Ccnpary.   BUSINESS  ADDRESS: 
F     Pox  5077,  Sioux  Falls,  SD   57117-5077.    PHONE: 
(f^^-.    .3f_c:^-o   T":nFr::pTTl^:G  limitation  b/:  $2,844,000. 

S  c  ;  ;:   AK,  AZ,  AR ,  CA,  CO,  CT,  DE,  DC,  FL, 


{"-  A    "  I 


.  ,    O  I,' 

uth  Dakota. 


IN,  ;,  A,  ,  KS ,  KY 

UT,  VT,  VA,  -A 


West  field  Insurarce  Ccripany. 
P.O.  S'OX  500  1,  v;cstf:,e:d  Ctra.  ,  'I'd 

(216)  88  7-0101.   ONOLOXRiTiAo::  ::*-'■ 

SURETY  LICEr;SES  c /'  :  A I ,  AO,  AlA  C. 

IL,  IN,  lA,  KS,  KY,  LA,  KD,  MA,  >'. 
NY,  NC,  ND,  Gri,  CV. ,     FA,  0: 


NJ  ,  V^'' 


ME,  MD,  MA,  Ml,  MN,  MS, 
ND,  OH,  OK,  OR,  PA,  RI , 
WI,  WY.  INCORPORATED  IN: 


BUSINESS  ADDRESS: 
44251-5001.    PHONE: 
ATION  b/:  $18,831,000. 
CO,  DE,  DC,  FL,  GA,  ID, 
MN,  MS,  MO,  MT,  NE,  NV, 
SC,  SD,  TN,  TX,  UT,  VT, 


VA,    WA,    WJ ,    V;i,     WY  .     li-CGF.t-CrATLIO    IN:    Ohio. 


Westfield  National  Insurance  Company.   BUSINESS  ADDRESS: 


P.O. 


)X  5001,  West 


5001. 


PHONE : 


(216)  887-0101.   "U!.:0KKWRMING  LIMI I  A'T  I  ON  b/ :  $5,238,000. 

SURETY  LICENOES  c-:  GA ,  lA,  OH.  INGOI-GGG'^ATED  IN:  Ohio. 

WINTERTHUR  REINSURAliCE  CORPORATION  Of  A^^ERGOA. 


i  Elccr 


BUSINESS  ADDRESS:  T", 
22  5  Liberty  Street, 
PHONE:  (212)  416-0 
$14,8  54,000..  SURETY 
lA,  KY,  MI,  M!J,  MS, 
RI,  SC,     SD,  TX,  GT, 


ZENITH  INSURANCE  COMPANY 
21255  Calif  a  Street,  VOacdlari 
(818)  713-1000.   U!^DERGPITi:70 
SURETY  LICENSES  c/ :  AZ ,  AR,  C. 
UT.  INCORPORATED  I^^:  GAI lEGRN 


Center 
New  York,  NY   10281. 
I  TING  T IMITATION  b/ : 

AG   AZ,  CA,  DE,  DC,  IL,  IN, 
!!'. ,  NY,  ND,  OH,  OK,  OR,  PA, 
vl.  INCORPORATED  IN:  NEW  YORK 

eg:  I  NESS  ADDRESS: 
Ills,  GA   91367.    PHONE: 
IM  STAG  ION  b/:  $16,353,000. 

CO,  HI .  ID,  NM,  OK,  OR,  TX, 


See  Footnotes/Note 


UMI 
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COMPANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE 
REINSURING  COMPANIES  UNDER  SECTION  22  3.3(b)  OF  TREASURY 
CIRCULAR  NO.  297,  REVISED  S E PTEMDER  1.  1978  fSee  Note  re)] 


FOLKSAMERICA  REINSURANCE  COMPANY 


One  Liberty  Plaza 


r-  ^o; 


PHONE 


(212)  31 


$11, 323,000 


UNDERWRI  UN 


;e53  address 

1C0Q6. 
■10*;  h/- 


FranXona  Reinsurance  C: 


BUSINESS  ADDRE 
64141-6069. 
LIMITATION  t 


/  / 


U.S.  Branch 


bb  : 
P  H  0 ' 


V  - 


X  H  i  i>  u  6  y 


(o 


.71-2200 


Clt 


1    I 


M("! 


'IN'G 


0,000 


General!  -  U.S.  Br 


an< 


One  Libert 


Plaza 


(212)  602-7  6  0 


NY 


ING 


BUSINESS  KUD^L 
10006.  PH 
LIMITATION  b  : 


SS: 

ONE 


948,  Ol 


Munich  Reinsurance  Corpa: 


BUSINESS  ADDRES; 


'  1  t 


s.  Branch 


PHONE 


(212 


3  10-1 


$41,278,000 


UNDERWRITING  L 


002  2 


b/ 


Swiss  Reinsurance  Con:pa: 


u.s 


BUSINESS  ADDRE: 


1  "I 


PHONE 


(2 


Branch 


i 


$38,  399, 00 


3  0  00.   UNDERWRITING 


A  1 


1  0  0  1  ■ 


■  >/  T  —  ".  '-^ 


Tokio  Marine  and  Fire  Insura; 


U.S.  Branch 


BU. 


ne: 


10178 


PHONE 


$13,495,000 


RESS:  101  Par] 
■6600.   UNDER 


,ce  Company,  Limited  (The) 


le,  New  York,  NY 

LIMITATION  b/: 


Zurich  Insurance  Company 


tj.  s 


BUSINESS  ADDRES 


Branch 


PHONE 


(7  08 


$61,232,00i 


f  I   r   '■:   -   f. 


O'chaunburg,    IL      60196 
LIMITATION   b/: 


See   footnotes/Notes   at   end    of    Circai 
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FOOTNOTES 


conduct  business  in  the  .iatc> 
Nevada,   North  Dakota,   Tf xas  ar  i 
Cor.pany  DBA  Frontier  Insurance  r^.r] 
Frontier  Insurance  Coirpany  :s  req, 
business  as  New  York  Frontier  In-^rv 


re  J  I 


Dy  State  law  to 
Florida,  Iowa, 

•  *  ier  Insurance 

:  f        I  ;-,  Missouri, 

•  -  *  o  conduct 


2j' 


Oceanic  Insurance 


and 


irety  Comp; 


Domicile 
1992. 


froin    New    Mexico    t 


o 


its  State  of 
)ecember  31, 


3/    Oinaha  Property  and  Casualty  Company  changed 


Domicile  from  Delaware  to  Nebraska,  e 


f  f  G  c t  i ve  Novembe 


State  of 
2,  1992. 


4/ 


U.S 


Capital  Insurance  Cor.p 


conduct  business 
Insurance  Co. 


.n  the 


:ate 


.a  J. 


btate  X. 


to 


:  r  ii .:  a 


as  MultiPlus 


5/        United  Capitol  Insuran- 


lines  ca 


rrier  in  all  fifty 


state; 


ur 


that  the  Company  is  authorized 
state,  even  though  the  Company  is  r 


Que 


stions  related  to  this 


be  iiri 


State  Insurance  Department 


su 


rpl 


us 


I  r  :  \  "i^    ray  indicate 

,ii  ^  ,  .  -  a  particular 

.  •  .3  in  the  State. 

it   *  he  appropriate 


6/  United  Pacific  Insurance  Company  changed 
from  Washington  to  Pennsylvania,  effective 


of  this  publication. 


NOTES 


at 


*  ci  C-  C; 


All  Certificates  of  Authority  expire  June  30,  and  are 


Companies  holding  Certificates  of 


(a) 

renewable  July  1,  annual r_ 

Authority  as  acceptable  sureties  on  Federal  bonds  arc  j;.' 

acceptable  as  reinsuring  companies. 

(b)  The  Underwriting  Limitations  published  herein  are  c; 
bond  basis.  Treasury  requirements  do  not  limit  the  per 
(face  amount)  of  bonds  which  surety  companies 
However,  when  the  penal  sum  exceeds  a  comxianyjlg. 
Limitation.  the  excess  must  be  protected  t  y  c  c - 1 n  s  u 
reinsurance,  or  other  methods  in  accordance  with  Tr 
Circular  297,  Revised  September  1,  1978  (31  CFR  Section  2. 
Section  223.11).  Treasury  refers  to  a  horid^o±_lhis_t}i,,:£:e 
Excess  Risk.  When  Excess  Risks  on  bonds  in  f ayor__cf,_the.^^,^ 
States  are  protected  bv  reinsurance,  such  reinsurance  is 
effected  by  use  of  a  Federal  reinsurance  form  to  be  file 
the  bond  or  within  4  5  days  thereafter.  In  protecting  such 


Upderv 


s  u  m 
.  (.i  e . 


_r_i.  ir_± ^-'  3 

ranee , 
easury 
2  3.1 C , 

_a,s, an 

United 

t  c  t  e 

d  w  1 1  h 

e  X  c  ess 
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risks,  the  underwr it iru]  li-itJtion  xn  force  on  the  day  in  which 

the  bond  was  provideJ  will  'jovern  absolately. 

(c)   A  surety  cot^pany  rust  be  licenced  in  the  State  or  other  area 

^n  which i:L__IirQ^J.d!".-_iL_bond,  but  need  not  be  licensed  in  the 

State  or  other  area  in  which  the  principal  resides  or  where  the 
contract  is  to  be  performed  [?'^    Op.  Atty.  Gon.  127,  Doc.  24 
1909;  31  CFR  Section  223.5  (b) ] .   The  tenn  "other  area"  includes 
the  District  of  Columbia,  American  Samoa.  Guam,  Puerto  Rico,  and 
the  Virgin  Islands. 


License  inforrr.ation  in  this  Circular  is  provided  to  the 
Treasury  Department  by  the  cor^panies  themselves.   For  updated 

license  information^^ Jk'..Q kl_ r, a.y. ^ ci) n t a,c t t__h g c o mpany  directly  or  the 

applicable  State  Tn.q-iran" e_ D V r; a r t r e n t .   For  further 

contact    the    Surety    EionJ    Erancr:. 


assistance, 


(d)  FEDERAL  PROCESS  AGENT;]:  Trea 
are  required  to  appoint  Fednral  pr 
U.S.C.  9  3  06  and  3  1  CFR  224  in  the  f 
principal  resides ;  w h e r e  t h p  o t )  1 i c 

in  the  District  of ^^Coluj'-hi  pi  "  whcr 

filed.   No  process  agon 

where  the  company  is 

name  and  address  of  a  particular 

particular  Federal  Judicial  Drstri 

from  the  Clerk  of  the  U.S.  District 

appointment  documents  are  on  t  i  le 

surety  company's  underwriting  agon 


;  lu  r 


r  e  qu  i  r 
incorporat  ed 


y   approved  surety  companies 

T'cess  agents  in  accord  with  3  1 

j1  lowing  districts:  Where  the 

iLlcn  is  to  be  performed ;  and 

e  the  bond  is  returnable  or 

ed  in  the  State  or  other  area 

(31  CFR  Section  224.2).   The 

surety's  process  agent  in  a 

ct  may  be  obtained 

Court  m  that  district.   (The 

with  the  clerks.)   (NOTE:   A 


^•>r 


or  may  not  be  it 


1  ♦-  V 


horized  process 


lo  furnishes  its  bonds  may 

aqen" . ) 


SERVICE  01 
process  agent  a 
except  where  the 
the  absence  of  3 
an  agent  has  nc 


PROCESS 
r':  '■■in  '  n  t 


i'r 

I-  ■ . 


ocess  should  be  ser^yed  on  the  Federal 

■^■' '  -■/'  a  surety  m  a  judicial  district, 

appDintr^ent  of  such  agent  is  pending  or  during 
ich  agent  from  the  district.  Only  in  the  event 
-  ^^^"  «^"ly  appointed,  or  the  appointment  is 
pending,  or  the  age-it  is  absent  from  the 
be  served  directly  en  the  Clerk  of  th 
provisions  of  31  U.S.C.  9  3  06. 


district,  should  process 
:■  court  pursuant  to  the 


(e)  Companies  hold 
reinsuring  companies 
on  Federal  bonds. 


mg  Cert  I  f  xc -ites  of  Authority  as  acceptable 
are  acceptable  only  as  reinsuring  companies 


(f)^  Some  companies  may  be  approved  surplus  lines  carrier<;  in 
various  states.   Such  approval  may  indicate  that  the  company  is 
authori?e(j  to  write  suretxan,..aL.x- i r t  ic u  1  ar  state,  even  though  thP 
gompanyis  pot  1 1,  censed,,,  in  ,_t  he  ^^s  tat  e  .   Questions  related  to  this 
nay  be  directed  to  the  appropriate  state  Insurance  Department. 

IFR  Doc  93-15605  Fi1«kj  6-W-«3.  8:45  am! 
MXMa  COM  «ti»-«-e 


UMI 


Thursday 

July  1,  1993 


s      3  =     i 


Part  IX 


Department  of  the 
Treasury 


Office  of  Foreign  Assets  Control 


31   CFR  Part  585 

Federal  Republic  of  Yugoslavia  Sanctions 

Regulations;   Final  Rule 


^_,,, . 

5 

. 

1 
1 

L. 

J 

P 

r 

1 

^ 

t- 

o 

— ^ 

ZL£ 

s 

as= 

i 
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DEPARTMENT  OF  THE  TREASURY 
Ofnc«  of  Foreign  Assets  Control 
31  CFR  Pert  SSS 

Federel  Republic  of  Yugoelavta  (S«rb4s 
end  Montenegro)  Sanction* 
Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury.  | 

ACTtON;  Final  rjle;  amendments. 

summary;  This  rule  aTidnds  the  Federal 
Republic  of  Vue;.siavia  (Serbia  and 
Mcr.tenegro)  Sanct,  ms  Regulations  to 
implenent  Executive  Order  No^  12846 
of  April  25,  I'-im.  in; posing  r.ew 
sanaions  on  the  Federtil  Republic  of 
Yugoslavia  (St  rr  la  and  Montenegro)  in 
vifciw  of  United  Ndt;ons  Security  Council 
Resolution  No  820,  expand  the  general 
hcen<w  covering  transactions  in  certain 
rfcschflduled  d-'bt  of  entities  of  the 
f(  rmer  Yugoslavia,  and  notify  the  public 
of  the  auLhonzation  number  from  the 
Office  of  Management  and  Budget  for 
information  collections  in  the 
regulations, 

EFFECTIVE  DATE:  Iu..h  29,  1993,  except 
that  §585  2'.;  V,  and  55  S85  213  through 
58"  2ia  are  effective  12;01  a.m.  Eastern 
Day.ight  Time,  Ap'*!  26   IT^T 
FOH  FURTHER  WFORMATk><  COWTACT: 
Stev-'n  I  Pinter,  Chidf  of  Licensing,  tel.; 
2 'Z.  6J::-24tiO,  or  Wilhani  B.  Hoffman. 
Ch.tff  Cou.'^.se!.  tel    202 '622-2410. 
Office  of  Foreign  Asse*^  Control, 
Dfcpartment  of  the  Treasury. 
Wdshington.  DC  20220. 
SUPPLEMENTARY  INFORMaTON   On  April 
Z'.  l'^!43,  the  PrBsidtnt  s'  vjttd  Executive 
Order  12846,  58  FR  25771  (April  27, 
1  )yj;  fight-jfiing  economic  sanctions 
ai^amst  the  unrecognized  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  (the  "FRY  (S&M)").  taking 
into  account  the  provisions  of  United 
Ndtiors  Security  Council  Resolution  No. 
820  of  April  17,  1993.  Effective  April  26. 
1^9.1,  Lhe  order  blocks  all  property  and 
interests  in  property  of  all  commercial, 
industrial,  or  pubUc  utility  undertakings 
or  entities  organized  or  located  in  the 
FRY  (SaM),  including  property  and 
int8r*!S'^  in  propf^-ty  of  entities 
(wherever  organized  or  located)  owned 
or  controlled  by  such  undertakings  or 
entities,  that  are  or  thereafter  come 
within  the  United  States  or  the 
possession  or  control  of  United  States 
persons.  Section  585  2U1  of  trie  Federal 
Repubhc  of  Yug-jslavia  (Serbia  and 
Montenegro)  Sanctions  Regulations 
("FRYSR")  is  amended  to  imp'.emer.t 
this  provision.  Section  1(a)  of  Executive 
Order  12846  expressly  blocks  property 
sub)ect  to  US.  jurisdiction  of  many 


entitles,  both  n  .S  and  foreign, 
heretnfcre  biixked  pursuant  to  Lhe 
working  presumption  of  the  Office  of 
Foreign  Assets  Control  ('  FAC")  that  all 
entities  organized  or  located  in  the  FRY 
(SAM),  as  well  as  entities  owned  or 
conL'olled  by  them,  are  controlled 
directly  or  indirectly  by  the  Government 
of  the  FRY  (S&MJ.  ReguIaUons. 
§  585.311.  See  also.  General  Notice  No 
1  of  July  6.  1992.  57  FR  32051  (Ju'v  20. 
1992). 

New  8  585.215  implements  section 
1(c)  of  Executive  Order  12346  to  provide 
that,  except  as  otherwise  authorized, 
conveyances  and/or  cargo  that  come 
within  the  United  States  and  tha^  are 
not  otherwise  subject  to  blocking,  but 
are  suspected  of  a  violatioji  of  Unitr-d 
Nations  Security  Council  resoiuuons 
imposing  sanctions  against  the  FRY 
(S&M).  shall  be  detained  fwnding 
investigation  and.  upon  a  determination 
by  the  Secretary  of  the  Treasury  or  his 
delegate  that  a  violation  has  occurred, 
shall  be  blocked.  New  $  585.216  of  the 
Regulations  implements  section  1(b)  of 
Executive  Order  1284C  to  provide  that, 
except  as  otherwise  authorized,  all 
expenses  incident  to  the  blocking  and 
maintenance  of  property  blocked 
pursuant  to  §§585.201  and  585.215  of 
the  Regulations  shall  be  charged  to  the 
owners  or  operators  of  such  property. 
Section  585.216  also  provides  for  the 
discretionary  liquidation  of  property 
blocked  under  these  sections,  with  net 
proceeds  placed  in  a  blocked  account  in 
the  name  of  the  property's  owner,  E.G. 
12846.  section  Kb)*  (c). 

New  §  585.217  provides  that  no  vessel 
registered  in  the  United  States  or  owned 
or  controlled  by  U.S.  persons,  other  than 
U.S.  naval  vessels,  may  enter  the 
territorial  waters  of  the  FRY  (S&M) 
without  specific  authorization.  E.O. 
12846.  section  1(d).  New  §  585  218 
prohibits,  unless  specifically  authorized 
pursuant  to  the  statement  of  licensing 
pohcy  in  new  §  585.524,  any  dealing  by 
a  United  States  person  relating  to  the 
unauthorized  importation  from, 
exportation  to.  or  transshipment 
through,  the  United  Nations  Protected 
Areas  in  the  Republic  of  Croatia  and 
those  areas  of  the  Republic  of  Bosnia- 
Hercegovina  under  the  control  of 
Bosnian  Serb  forces,  and  activities 
promoting  such  trade.  E.O  12846, 
section  1(e). 

The  prohibitions  of  Exef  utive  Order 
12846  apply  notwithstanding  any  prior 
contracts,  international  agreements, 
licenses  or  authorizations,  hut  may  be 
modified  by  regulation,  order  or  license. 
New  §  585  419  states  that  Executive 
Order  12846  does  not  invalidate  existing 
authorizations  and  licenses  issued 
pursuant  to  Exurutive  orders  with 


respet-t  'o  the  FRY  (S&Ml,  but  makes 
them  subit^ct  to  termination,  suspension 
or  niodification  by  the  Office  of  Foreign 
.*issets  Control  E.O.  12846,  section  6  ' 

In  addition  to  implementing  the 
provusions  of  Exwutive  Order  12846, 
this  final  rule  exp=ii;ds  the  general 
license  in  §  385  509  of  ;he  Regilations 
to  inciu  ia  "Qualif  ed  T'-ansartion--."  as 
defined  in  the  New  F'raric.ng 
Agreement  of  September  20,  1988,  in 
instramenis  representing  r^s-tiheduled 
debt  of  certain  cnm.m.tircia!  entities  in 
the  formfir  Yugoslavia  not  located  or 
headquartered  m  Se.'t)ia  or  Montenegro. 

Finally,  the  rale  adds  the  0MB 
Paperivork  Redudion  ,*.ct  authorization 
number  in  new  §  585.901. 

Because  the  Regulations  involve  a 
foreign  aff.iirs  function,  Executive  Order 
122-1  and  the  provi.sions  of  the 
Administrative  Frotiedure  Act.  5  U.S.C 
553.  requiring  notice  of  proposed 
rulemaking,  opportuniiy  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  tliis  rule,  tlie  Regulatory 
Flexibility  Act,  5  U.S.C.  BOl  et  seq.. 
does  not  apply. 

list  of  Subjects  in  31  CFR  Part  505 

BiocKing  of  assets,  E.xports,  Federal 
Repubhc  of  Y'ugoslavia  (Se.'bia  and 
Montenegro),  Foreign  trade.  Imports. 
Shipping,  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  585  is  amended 
as  set  forth  below: 

PART  5S5— FEDER.iL  PGf'UBLlC  OF 
YUGOSLAVIA  (SERBIA  ,*^ND 
MONTENEGRO)  SANCTIONS 
REGULATIONS 

1  The  authority  citation  for  part  585 
is  revised  to  read  as  follows: 

Authority:  50  U  S.C.  1701  et  seq  :  50  U.S.C 
1601  et  seq..  22  U.S.C.  287c;  49  U.S.C  App. 
1514;  3  use  301:  E.G.  12808,  57  FR  23299 
(.May  30, 1992);  E  O.  12810,  57  FR  24,-547 
dune  9, 1992);  E.O.  12831,  58  FR  5253 
(January  21. 1993);  EG.  12846,  58  FR  25771 
(April  27.  10931 

Subpart  B — Prohibitions 

2  Section  585  201  is  amended  by 
redesignating  paragraph  (h)  as  paragraph 
(c),  and  by  adding  new  paragraph  (b)  to 
read  as  follows: 

S  585.201     Prohibited  transactiont 
Involving  blocked  property;  transactiont 
with  respect  to  tecurltiaa. 
*         •         •         •         • 

(b)  Except  as  otherwise  authorized, 
and  notwithstanding  the  existence  of 
any  rights  or  cbhgations  confened  or 
imposed  by  any  international  agreement 


or  any  contn 


o."ganized  ci 
controlled  b 
entities,  thai 
'.'uAl  hereaftt 
States,  or  th 
wilhin  the  I 
United  S'at' 
overseas  brc 
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or  ar;y  contraci  ent^^ii^d  into  ir  nrv 
ii,  ease  or  permit  granted  before  1*:  ul 
a  :v.  Eiyr.  April  26,  1^93.  no  p:  -vvry  or 
:   'iTHst  in  property  of  any  commercial, 

riustrial,  or  public  utility  imdertakings 
:■-  t»n!.ties  organized  or  located  in  the 
FL}dera!  Republic  of  Yugoslavia  (Serbia 
;.d  Niontenegro),  including,  without 
limitation,  the  property  and  all  intt-re«;fs 
in  property  of  entities  (wherever 
organized  or  located)  owned  or 
!  ^'r'rniied  by  s..f  h  ujidertakings  or 
er;t:t;es,  that  are  ;r.  tne  United  States, 
that  hereafter  corv.e  v%!?i;.n  ;ne  United 
S'Sit-s  OT  that  are  '■"  ^:^•^eah<?^come 
Within  d'ie  pos-^-^^;  -:.  r:-  ■  (jutrol  of 
United  States  w:-ii>   ;:■.:'    -:,■  ; 'h>-  : 
overseas  branches,  ;::a>  he  iranbSerreU. 
paid,  exported,  withdrawn  or  otherwise 

dealt  in. 

•        •        •        •        • 

'   S«ction  585.215  is  added  to  read  as 

follows: 

§545.215     C<>nv*y8r>c<»»  and  cargo 

•usF»ct*d  of  tm\r^g  ti:  vtoiBtior.  o(  Ontt»<3 
>i3tion«  *anctton«;  tien^rtU-ot^:  ihockin^ 

ia>  Elxtept  as  olher»viSt!  ouli.o:i.(i.od, 
and  notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or 
imposed  by  any  international  agreement 
or  any  contract  entered  into  or  any 
license  or  permit  granted  before  12:01 
a.m.  EDT,  April  26.  1993.  all  vessels, 
freight  vehicles,  rolling  stock,  aircraft 
and  cargo  that  are  in  or  hereafter  come 
witjiin  the  United  States  and  are  not 
subject  to  blocking  pursuant  to 
§  585.201,  but  which  are  suspected  of  a 
violation  of  United  Nations  Security 
Council  Resolutions  No.  713  (1991),  757 
(1992),  787  (1992)  or  820  (1993): 

(1)  Shall  be  detained,  pending 
Investigatior.:  and, 

(2)  Upt  ;i  a  determination  by  the 
Dii-ector,  Office  of  Foreign  Assets 
Control,  that  they  have  been  in  violation 
of  any  of  these  resolutions,  may  not  be 
transferred,  moved,  exported, 
withdrawn,  or  otherwise  dealt  in. 

(b)  Conveyances  and  cargoes  blocked 
pursuant  to  paragraph  (a)  of  this  section 
may  be  liquidated  as  provided  in 
^585.216, 

4  Secticr,  585  tlR  is  added  to  read  as 
loiiows 

§S£5.216    Expanses  o<  maintemmg 
bk>cked  property;  liquidation  into  blocii»d 
account 

(a)  Except  as  cthenvist  autirjr.zt  ti, 
and  notwithstar.dmg  the  existence  of 
any  nghts  or  obligations  conferred  ;)■ 
imposed  by  any  mtemalionai  ag'--  ^-Tit-tit 
or  any  contract  entered  into  or  any 
license  or  permit  granted  btifore  12:01 
a.m.  EDT.  April  26,  1993,  all  expanses 
incident  to  the  blocking  and 
maintenance  of  property  blocked 


pursuant  to  **  5B.5,201  or  §  58'=  'n'-^'n 
shaii  b-n  .r.hrtrs->d  to  the  o'<»Tjers  ■.  : 
operators  c^  s.i.  ':■  .>r' ii-ertv,  w  ,:,.iiii 
expense  'V.ei".  not  t»"  a."!  it';:;-.  ;,;.!r>cked 
funds. 

(b)Pr   p"!"v  '    ><  >  >-i  :?;  rMJant  to 
§585  201  or  <t  '-'h',  z"  5  rr:::iv.  in  the 
diSi.rwii.jTi  of  the  I;i:f*:,t;;'.  Office  of 
Foreigr  .*.^^^»"^  Conlroi,  be  sold  or 
liquide*    ;       ;  ihe  net  proceeds  shall  be 
placed  !:i  a  ;  kicked  interest -bearing 
account  us  ihe  name  -f  the  owner  of  the 
property. 

5.  Section  585.217  is  added  to  read  as 


§  Sa5.,«1  B      ¥•»»«*•  of  tt>»  f'«<J#r»l  Republic 

Any  vessel  u".  whii.h  s  ".i-'. *,■:*'■.  ^rf 
controlling  inle.'tjsi  .!>  L^iH  Ly  a  person 
or  entity  in,  or  operating  from  the  FRY 
(S&M)  she!'  1-p      -.sidered  as  a  vessel  of 
the  FRY  (S*M  :  ^ardless  of  the  flag 
under  which  tfu^  .(-sx  '.  sails. 

e.  Section  585.4  i»  a  added  to  read  at 
follows: 


§  S'i.'i  217     t '-. t- ,  WHO  tn«  t»rri!on«i  mAimt 

Except  as  otherwise  authorized  by  the 
Director,  Office  of  Foreign  Assets 
Control,  pursuant  to  this  part,  no  vessel 
registered  in  the  United  States  or  owned 
or  controlled  by  U.S.  persons,  other  than 
a  United  States  naval  vessel,  may  enter 
the  territorial  waters  of  the  FRY  (S4M). 

6.  Section  585.218  Is  added  to  read  as 
follows: 

P'ot«K;'»d  Area*  o'  CfMit*  »"'3  Stw-fc-- 

Lxcept  as  otherv^'ise  auiccnzea  oy  tne 
Director,  Office  of  Foreign  Assets 
Control,  pursuant  to  this  part,  any 
dealing  by  a  United  States  person 
relating  to  the  importation  from, 
exportation  to,  or  transshipment 
through  the  United  Nations  Protected 
Areas  in  the  RepubUc  of  Croatia  and 
those  areas  of  the  Republic  of  Bosnia- 
Hercegovina  under  the  control  of 
Bosnian  Serb  forces,  or  activity  of  any 
kind  that  promotes  or  is  intended  to 
promote  such  dealing,  is  prohibited.  See 
§585.524. 


Subpe' 


)€*-nu 


^AO^uv,  vCi    vii  viij. 


.     to      ...  v./t.^ij 


the  provisions  of  licenses  and 
authorizatioru  issued  pursuant  to 
Executive  Order  12808, 12810  or  12831 
or  this  part  by  the  Office  of  Foreign 
Assets  Control  and  in  force  as  of  12:01 
a.m.  EDT.  April  26. 1993.  except  as  such 
licenses  or  authorizations  are  ihereaftef 
terminated,  modified  or  suspended  by 
the  Director.  Office  of  Foreign  Assets 
Control. 


S,,  ::  ::::•■'''  !" :.:.pnseE,  ft.,;**-"" 

ami  ilv-lfiivieriU  ol  L*weris:r:9 


7.  Paragraph  (a)  of  §  585.301  is 
revised;  &e  word  "end"  is  removed 
from  the  end  of  paragraph  (c);  the  period 
is  removed  from  the  end  of  paragraph 
(d)  and  a  semicolon  and  the  word  "and" 
are  added  in  its  place;  and  paragraph  (e) 
is  added,  to  read  as  follows: 

§585.:K;'     Efactive  dats. 

(a)  With  respect  to  §§  585.201  (a)  & 
Ic).  585.202.  and  585.214. 11:59  p.m. 

KDT  MaySO.  1992: 

.         *         •         •         • 

ih;  With  respect  tu  §k(  5m'  2nr>\ 
5H5  21.-",  5B5  218,  585  217,  and  585.218. 
i;  0!  a.n   EDT.  .Apr;!  2P,  1993. 

Subpart  D — intefpretatiorit 

fi  S«:tiGr,  5ci5.4l8  is  added  to  read  as 
follows 


...C)f 


10.  Section  585.509  is  amended  by 
substituting  the  words  "Pre-sanctions 
Obligor"  for  the  words  "Original 
Borrower."  wherever  they  occur  in 
paragraphs  (b)  and  (d)(2)(ii),  and  the 
section  heading  and  paragraph  (a)  are 
revised  to  read  as  follows: 

§  585.509    Trading  »n  c»'^a;       '«v-»anctJon« 


w. 


U..,:(., 


i   ':,-'-;. a;  » 
,'■  8  'i '.f- 


.,1 
a,' id 


J  e.'3 


la)  Ail  transactions  by  U.S.  persons 
involving  secondary  market  trading  in 
debt  obligations,  or  portions  thereof,  as 
well  as  "Qualified  Transactions"  that 
result  in  the  cancellation  of  Refinancing 
Loans,  or  portions  thereof,  originally 
inoured  or  transferred  to  banks  ("Pre- 
sanctions  Obligors")  organized  and 
headquartered  in  the  Republics  of 
Slovenia.  Croatia.  Bosnia-Hercegovina. 
and  Macedonia,  prior  to  the  effective 
date,  and  rescheduled  pursuant  lolh« 
"New  Financing  Agreement"  of 
September  20, 1988  (the  "NFA").  are 
authorized,  notwithstanding  the  joint 
and  several  liability  undertaken  by  the 
National  Bank  of  Yugoslavia  and/ or  of 
banks  located  in  the  FRY  (S&M).  for 
repayment  of  such  obligations. 

11.  Section  585.524  is  added  to  read 
as  follows: 

§S85,s;4     HjfTiB'iitfl'ia,"  »'<:;  » -,:  ■  ,-  "*'  ■" 

Id;  Spw-.fic  licenses  may  be  issued  on 
a  case-by-case  basis  to  permit 
exportation  to,  or  trn  ^shipment 
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through,  the  IV.itpd  Nations  Protetiw 
Areas  in  the  Republir  of  Croatia  ami 
those  areas  of  the  Republic  of  Bo'^"'  ; 
Hercevjovina  under  the  control  :;f 
Bosnian  Serb  force's  of  ejwsen'ia: 
humanitarian  suppi.es,  inclui*i;iii 
niedic^l  supplies  and  foodstuffs. 
distributed  by  :n»>^mationai 
humanitanan  Si^encitjs  Applications 
specific  licenses  shall  be  made  in 
accordance  with  §  sas  522ir  i 

(b)  Specific  licenses  may  fx'  .n<-  :-h] 
a  case-by-case  basis  to  permit 
importation  frcn,  exportation  to  v.r 
transshipment  th'-ou^^h  the  I'mtt'd 
Nations  PTot9*:ted  Ar**as  m  the  Reput. 
of  Croatia  ajid  thos^-  areas  of  the 


on 


Rfpiiblii  .)f  {iosnia-Hercegovina  under 
'tie  '  (intrnl  of  Bosnian  Serb  forces  of  any 
''iHf  ^fMids  onlv  upon  a  determination 

':v  trie  I'hrfHtor  of  the  Office  of  Foreign 

A^'v*l^s  Ccntriol  that  such  ectivities  have 
t'-HMi  pmper;v  authonz^d  hy  the 
iK-iverrmen!  .jf  'he  Republic  of  Croatia 
if  the  (wjvHnirnent  of  the  Repubhc  of 
Hi'sn.a  rit-n  »vovi;ia   respefiiveiv 

Subpart  ( — Paperwork  Reduction  Act 

'>Z   Sm.  •,.,)?;  •iH5  *i!  ;s  atjded  to  reed 

I  SaS  901     Pip^rwortt  Reduction  Act  not»c«. 

l"he  iiiforrnfition  colle<,tion 
requirements  m  «♦<*  "^-hs  Si)l   585  506. 


585  509,  585.510,  585  511.  585  515 
through  585.518,  585  520,  585.521. 
Subpart  F,  and  §§  585  703  and  585  801 
have  bt?en  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
control  number  1505-0143. 

Dated   !une  21.  1993, 

R.  RicitArtl  Newccunb, 

Director.  Office  nf  Foreign  Assels  Crntrol 

Approve(i   June  25,  1993 
Roaaid  K.  Noble. 
Assislant  Secretary  (Enforcement! 
[FR  Doc.  93-15678  Fi!ed  6-29-^93   MIS  an,; 
aiLUMQ  cooe  4tio-2s-«r 
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8  CFR  Part  245 

Adjustment  of  Status;  Certain  Nationals 
of  the  People  8  Republic  of  China; 
Interim  rule 
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DEPARTMENT  OF  JUSTICE 
Immigrttion  and  Naturadzatlon  S«rvtc« 

8  CFR  Part  245 

[INS  Numbw:  1607-«3] 
RIN111S-A033 

Adjuatmant  of  Statua;  Cartain 
Nationala  of  tha  Paopia's  Republic  of 
China 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  implement.<i 
the  Chinese  Student  Protection  Act  of 
1992  (CSPA).  by  establishing  procedures 
for  certain  nationals  of  the  Peoples 
Republic  of  China,  Llieir  spouses,  and 
their  children  who  have  bieen 
temporarily  residing  in  the  United 
States,  to  become  lawful  permanent 
residents  of  this  country.  It  allows  them 
to  obtain  lawful  permanent  resident 
status  without  applying  for  an 
immigrant  visa  at  a  United  States 
consulate  abroad  and  waives  many  of 
the  usual  requirements  for  this  benefit 
This  rule  eUminates  the  possibility  of 
these  persons  being  forced  to  return  to 
the  People's  Republic  of  China,  by 
allowing  them  to  obtain  a  settled 
immigration  status  and  permanent  safe 
haven  in  the  United  States,  with  the 
possibihty  of  becoming  United  States 
□Uzens  in  the  future.  All  applications 
for  this  benefit  must  be  filed  by  mail 
with  llie  appropriate  Service  Center 
0ATE8:  This  interim  rule  is  effective  on 
July  1,  1993.  Comments  must  be 
received  on  or  before  August  2, 19^3 
AOORCSSeS:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division.  Director,  Policy 
Directive*  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  room  5307. 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1607-93  on  your 
correspondence. 

F0«  FURTHER  INFO«MATK)N  CONTACT: 
Rita  A.  Boie,  Senior  Immigration 
EJcaminer,  Adjudications  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  room  7223. 
Washington.  DC  20536.  telephone  (202) 
514-5014. 

8UPPUMENTARY  INFORMATK)N: 

Ganaral  Raquiremanta  Gar  Lawful 
Pannajiant  Rasidani  Status 

A  parson  who  is  not  a  citiren  or 
national  of  tha  United  State*  and  who 
ia  seeking  permission  to  live 


pennanently  in  this  country  must 
establish  ali^ibility  for  classification  as 
an  immiKrant  under  one  of  several 
catt^ones  provided  by  the  Immigration 
and  Nationality  Act  (Ad)  An  intending 
immigrant  may  meet  this  requirement 
bv  showing  that  a  petition  has  been 
appmvwi  for  his  or  her  cla.s8ification  as 
flr;  immigrant  tw.sed  upon  intended 
«mployT7ienf  m  the  United  States  or  a 
(lose  family  relationship  to  a  United 
States  citizen  or  lawful  permanent 
resident 

Due  to  the  hi>^  demand  for 
pennanent  resident  status  and  the  need 
for  an  orderly  immigration  process,  the 
Atrt  Limits  the  number  of  immigrant 
visas  which  may  be  issued  each  year. 
The  Act  places  limitations  or  quotas  on 
the  number  of  immigrant  visas  which 
may  be  issued  under  most 
classifii-ations.  and  on  the  number  of 
immigrant  visas  which  may  be  issued  to 
natives  of  an  individual  foreign  state,  A 
waiting  list  is  established  for  those 
classifications  and  countries  where  the 
demand  exceeds  the  number  of  visas 
legally  available.  When  an  individual's 
pnonty  date  (place  on  the  waiting  list) 
has  been  .•cached,  a  visa  number 
becomes  available  for  him  or  her.  The 
person  may  only  then  be  issued  an 
immigrant  visa. 

Immigrant  visas  are  issued  only  at 
I'nited  States  consulates  or  embassies 
abroad.  In  addition  to  reviewing  an 
applicants  eligibility  for  classification 
as  an  immigrant  and  verifying  the 
availability  of  a  visa  number,  consular 
officials  determine  whether  the 
individual  is  admissible  to  the  United 
States  A  person  may  be  prohibited  from 
entering  the  United  States  for  a  variety 
of  reasons  Grounds  of  exclusion,  as  set 
forth  in  section  21 2(a)  of  the  Act. 
include  an  inability  to  obtain 
employment  or  otherwise  provide  for 
his  or  her  financial  support,  convictions 
for  certain  crimes,  and  illicit  trafficking 
in  controlled  substances. 

After  an  individual  has  been  Issued 
an  immigrant  visa,  he  or  she  may  travel 
to  the  United  States  and  seek  admission 
for  lawful  permanent  residence.  A 
lawful  permanent  resident  may  live  and 
work  legally  in  the  United  States.  After 
meeting  certain  requirements,  a  lawful 
permanent  resident  may  apply  to 
become  a  naturalized  citizen  of  the 
United  States. 

Some  intending  immigrants,  however, 
are  already  in  the  United  States  in 
temporary  nonimmigrant  status.  If  these 
persons  meet  certain  criteria,  they  may 
be  allowed  to  adjust  their  immigration 
status  to  become  lawful  permanent 
residents  without  leaving  the  United 
States.  This  process  is  known  as 
adjustment  of  status.  EUgibihty 


requirements  for  adjustment  of  status 
under  section  245  of  the  Act  are  more 
stringent  than  requirements  for 
immigrant  visa  issuance  abroad,  since 
adjustment  is  an  exception  to  tlie 
normal  process.  The  more  stringent 
adjustment  requirements  also  serve  to 
discourage  persons  from  obtaining 
temporary  nonimmigrant  visas  in  order 
to  bypass  the  immigrant  visa  processing 
requirements. 

In  addition  to  having  an  immigrant 
visa  number  immediately  available  and 
establishing  eligibility  for  classification 
as  an  immigrant,  adjustment  of  status 
applicants  usually  must  prove  that  they 
entered  the  United  States  after  having 
been  inspected  and  admitted  or  paroled 
by  an  immigration  officer.  They  must 
also  show  that  they  have  complied  with 
the  requirements  of  their  temporary 
nonimmigrant  status  and  have  not  oeen 
employed  in  the  United  States  without 
authorization. 

BenefiUoftheCSPA 

Under  the  terms  of  Executive  Order 
(E.O.)  12711  of  April  11.  1990.  certain 
nationals  of  the  People's  Republic  of 
China  (PRC)  and  their  dependents  may 
be  granted  a  temporary  deferral  of 
enforcement  of  their  departure  from  the 
United  States  and  other  temporary 
benefits  through  January  1,  1994.  The 
Chinese  Student  Protection  Act  of  1992 
(CSPA).  Public  Law  102^04.  dated 
October  9, 1992,  allows  certain  persons 
covered  bv  E.O.  12711  to  adjust  status 
to  that  of  lawful  permanent  residents  of 
the  United  States. 

The  CSPA  provides  eligible 
applicants  with  an  automatic  immigrant 
classification  under  the  third 
employment-based  preference  category, 
even  though  petitions  may  not  have 
been  filed  and  they  may  not  meet  the 
usual  requirements  for  skilled  worker 
classification  under  section 
203(h)(3){A)(i)  of  the  Act.  It  also  allows 
these  persons  to  apply  for  adjustment  of 
status,  regardless  of  whether  their 
priority  dates  are  cturent  and  visa 
numbers  are  available.  The  CSPA  totally 
exempts  eligible  applicants  from  the 
per-country  Immigrant  visa  limitation  of 
section  202(a)(2)  of  tha  Act,  and  their 
adjustment  of  status  applications  may 
be  approved  without  regard  to  this 
limitation.  However,  an  application  for 
CSPA  adjustment  of  status  may  not  be 
approved  until  a  visa  number  becomes 
available  for  the  applicant  under  tha 
worldwide  allocation  of  Immigrant  visa 
numbers  for  employment-based  aliens 
under  section  203(b)(3)(A)(i)  of  tha  Act. 
The  CSPA  also  exempts  applicants  who 
were  or  are  nonimmigrant  exchange 
visitors  under  section  101(a}(15)U)  of 
the  Act  from  compliance  with  the  two- 
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year  home  country  residence 
requirement  of  section  212(e)  of  the  Art 

The  CSPA  hirther  exempts  eUgible 
apphcants  from  certain  grounds  of 
exclusion.  The  CSP.\  provides  thfil 
qualified  apphcants  may  not  be 
excluded  for  faUure  to  obtain  labor 
certifications,  failure  to  meet  certain 
requirements  applicable  to  for«»igii- 
trained  physicians,  or  for  violations  of 
documentary  requirements  relating  to 
entry  as  an  immiKrant 

The  CSPA  also  allows  most  other 
exclusion  grounds  to  be  waived  at  the 
discretion  of  the  Attorney  General  for 
humanitarian  purposes,  for  purposes  of 
assuring  family  unity,  or  if  otherwise  in 
the  public  interest.  Grounds  of 
exclusion  which  cannot  be  waived  are 
those  involving  trafficking  in  controlled 
substances;  spcunty  and  related  grounds 
such  as  espionage,  terrorist  activities, 
and  foreign  policy  considerations;  and 
participation  in  Nazi  persecutions  or  \n 
genocide. 

The  CSPA  also  allows  eligible 
applicants  to  adjust  status  without 
regard  to  the  provisions  of  section 
245(c)  of  the  Act,  This  exemption  allows 
CSPA  applicants  to  ad|ust  status  even 
though  they  may  have  entered  the 
United  States  as  crewmen,  accepted 
unauthorized  employment,  failed  to 
maintain  lawful  nonimmigrant  status, 
been  admitted  to  tlie  United  States  in 
transit  without  visa  status  under  section 
212(d)(4)(C)  of  the  Act,  or  been  admitted 
to  the  United  States  as  nonimmigrant 
visitors  without  visas  under  section 
212(1)  or  217  of  the  Act. 

Basic  CSPA  Eligibility  Requirements 

In  order  to  be  eligible  for  benefits 
under  the  CSPA,  an  appUcant  must  be 
a  national  of  the  PRC  or  a  dependent  of 
a  national  of  the  PRC  as  described  in 
section  1  of  E.O,  12711;  must  have 
resided  continuously  in  the  United 
States  since  April  11, 1990  (except  for 
brief,  casual,  and  innocent  absences), 
and  may  not  have  spent  more  than  90 
days  in  the  PRC  after  April  11.  1990. 
and  before  October  9. 1992.  CSPA 
adjustment  applicants  must  also  meet 
all  requirements  for  adjustment  of  status 
under  section  245  of  the  Act,  unless 
such  requirements  have  been  waived. 

Eligibility  under  Section  1  of  Executive 
Order  12711 

Section  1  of  E.O.  12711  provides 
benefits  to  nationals  of  the  PRC  and 
their  dependents  who  were  in  the 
United  States  at  any  time  between  June 
5.  1989.  and  April  11. 1990,  inclusive. 
Persons  who  have  been  granted  Deferred 
Enforced  Departure  (DED)  and/or 
employment  authorization  benefits 
under  E.O.  12711  have  already 


established  to  the  Immigration  and 
Naturalization  Service  (Ser.'ice)  that 
they  meet  the  requirements  of  seclion  1 
of  E  O,  12711  Persons  who  have  bt*en 
granted  the  irrevocable  waiver  of  the 
two-year  home  country  residency 
requirenf.ent  under  E, 6,  12711  which 
may  be  exerc.ised  until  January  1,  19*-»4 
may  also  have  already  established  to  tht- 
Service  that  they  meet  the  requirements 
of  section  1  of  EG,  12711.  However  a 
person  who  did  not  initially  arrive  in 
tlie  United  States  unUl  after  April  11. 
1990,  may  be  found  not  to  meet  the 
requirements  of  section  1  of  E  0. 12711, 
regardless  of  the  Service's  decision  to 
grant  him  or  her  a  derivative  waiver  of 
the  two-year  home  country  residency 
requirement  ba.sed  upon  his  or  her 
spousal  or  parental  relationship  \c  a 
pnncipal  alien  who  qualifies  ft.>r 
bent^fits  under  E  O  12711   Applicants 
should  notr,'  that,  because  tiie  CSPA  and 
E.O.  12711  have  distinct  eligibility 
requirements  a  person  may  be  found  to 
be  ineligible  for  CSPA  benefits  even 
though  that  person's  EG  12711  benefits 
may  have  been  correctly  granted  and 
have  not  been  revoked  or  terminated  If 
the  Service  determines  that  a  person 
who  was  granted  E.G.  12711  benefits 
was  not,  in  fact,  eligible  for  these 
btjnefits,  the  Service  may  deny  that 
person's  request  for  CSPA  ad)ustment 
without  having  first  revoked  or 
terminated  that  person's  E.O.  12711 
benefits. 

The  Service  has  previously 
determined  that  a  bnef,  casual,  and 
innocent  departure  from  the  United 
States  between  June  5, 1989,  and  .April 
11,  1990,  inclusive,  would  not  preclude 
an  individual  from  coverage  under 
section  1  of  E.O.  12711  and  eligibility 
for  E.G.  12711  benefits.  This  same 
interpretation  of  the  EG,  12711 
requirements  will  be  applied  wh>-n 
determining  whether  a  CSPA  applic  ant 
is  a  person  described  in  section  1  of  £.0. 
12711. 

The  CSPA  does  not  require  applicants 
to  have  previously  applied  for  t)enefits 
under  E.O,  12711,  Therefore,  PRC 
nationals  and  their  dependents  who 
meet  the  requirements  of  section  1  of 
E.O.  12711  but  have  not  applied  for  E  O 
12711  benefits  may  be  eligible  for  CSF  A 
adjustment  of  status 

National  of  the  PRC 

The  term  "national"  is  defined  under 
section  101(a)(21)  of  the  Act  as  a  person 
owing  permanent  allegiance  to  a  state 
In  most  cases,  a  citizen  of  the  PRC  who 
entered  the  United  States  using  a 
passport  issued  by  the  PRC  would  be 
considered  a  national  of  the  PRC  A 
citizen  of  the  PRC  who  has  taken  up 
temporary  or  permanent  residence  in  a 
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third  country  without  lx«rorri 
citizen  of  that  countrv  vs ':,,.,: 
ordinarily  be  consiat^rHvi  «  :a 
the  PRC  A  citizen  of  t..-  i'KC 
traveled  to  the  Unil<*  i  Si  jN". 
Certificate  of  IdHi-;t.!>  '^r  i)!^.- 
national  travel  clLCunieni  .stued  by  a 
•rird  country  may  also  be  considered  a 
PKC  national. 

A  citizen  of  the  PRC  who  is  a  dual 
national  of  the  PRC  and  of  one  or  more 
other  countries  would  not  necessarily  be 
precluded  from  satisfying  the  PRC 
nationality  requirement  under  the 
CSPA.  However,  the  Service  has  held 
that  an  ahen  is  bound  by  the  nationaUty 
claimed  or  established  at  the  time  of 
entry  for  ti.e  d  jrition  of  his  or  her  stay 
in  the  United  States.  Thus,  a  dual 
national  CSPA  principal  apphcant  must 
have  claimed  PRC  nationality  at  the 
time  of  his  or  her  last  entry  into  the 
United  States  on  or  before  April  11, 
1990. 

Persons  who  entered  the  United 
States  as  citizens  (and  not  merely 
residents)  of  Hong  Kong  or  of  Taiwan 
are  not  considered  nationals  of  the  PRC 
for  the  purjiov  of  F  O  12711  and  will 
not  be  considernl  FKC  nationals  for  the 
purpose  of  the  C.Si  A  Hong  Kong 
remains  a  colony  of  the  United  Kingdom 
of  Great  Britain  and  Northern  Ireland  at 
this  time,  and  is  not  under  the 
sovereignty  of  the  PRC.  Similarly, 
although  the  United  States  government 
recognizes  the  government  of  the  PRC  to 
be  the  government  of  all  of  China, 
section  3303(b)(6)  of  Title  22  of  the 
United  States  Code  provides  that 
Taiwan  is  to  be  considered  a  separate 
independent  country  for  purposes  of 
Unitptl  Stfttr'5  in-.migration  law. 

Df'ppndcnts  of  PKCNationab 

Int-  Cbi  A.  co»^i>  not  limit  the  age, 
marital  status,  or  sex  of  persons  who 
may  be  considered  as  CSPA  principal 
applicants.  Therefore,  a  spouse  or  child 
who  is  a  national  of  the  PRC  in  his  or 
her  own  right  will  be  considered  a 
principal  applicant  for  the  purpose  of 
establishing  eligibility  for  CSPA 
adjustment  of  status. 

Certain  non-PRC  family  members  who 
satisfy  the  requirements  of  section  1  of 
EC)  12711  and  of  the  Chi  A  may  also 
be  eligible  for  CSPA  benefits.  In 
aocordance  with  the  general 
requirements  for  derivative  immigrant 
( iassification  as  set  forth  in  section 
203(di  of  the  Act.  a  non-PRC  family 
member  who  is  the  uiunarried  child 
under  21  years  of  aee  or  the  spouse  of 
an  eligible  FKC  Dstional  may  apply  for 
C^PA  8d'ustn;pr;t  (-f  s'flto'^   Thr>  rrc' 
PRC  family  nu:<nu»er  n-o,.s'  sc-w  ccai  ne 
or  she  was  m  the  Unitwi  ;>iai«^^  a!  some 
time  l->4,>!ween  June  5.  1  "^^^  »nd  .*.pril 
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11,  1990,  and  that  thequalihing 
relationship  to  the  PRC  principal 
existed  as  of  April  11.  1990 

A  non-PRC  applicant  is  not  eligible 
for  CSPA  adiustment  of  status  if  the 
qualifying  relationship  has  been 
terminated  or  if  it  terminates  before  the 
non-PRC  family  member's  application 
for  CSPA  adiustment  of  status  has  been 
approved  However,  given  that  the 
Sfp.  i,:e  has  previously  determined  that 
EO  12711  benefits  should  not  be 
terminated  merely  because  a  non-PRC 
son  or  daughter  of  a  qualified  PRC 
national  reached  the  age  of  21  or 
married,  an  adult  or  married  non-PRC 
son  or  daughter  who  did  not  reach  21 
y^*<^^s  of  age  and  did  not  marry  until 
after  Apnl  11,  1990.  may  be  eligible  for 
CSPA  adjustment  of  status 

A  non-PRC  family  member  s 
application  for  CSPA  adiustment  :'f 
status  may  not  be  granted  before  the 
PRC  pr.ncipal's  CSPA  adjustment  of 
status  has  been  approved  A  Pon-PRC 
famiily  member's  application  for  CSP,^ 
adjustment  of  slatus  must  be  denied  if 
the  PRC  principal  applicant  is  found  to 
be  ineligible  for  CSPA  adjustment  of 
status. 

Family  members  unable  to  qualifv'  for 
CSPA  adjustment  of  status  mav  be 
eligible  for  lawful  permanent  resident 
status  under  other  provisions  of  the  Art 
Those  family  members  whose  spousal  or 
parental  relationship  was  established 
before  the  principal  CSPA  alien's 
application  for  ad)ustment  of  status  is 
approved  may  be  eligible  for  derivative 
immigrant  status  as  employment-based 
preference  immigrants  accompanying  or 
following  to  join  the  CSPA  pnncipal  A 
child  bom  of  a  qualifying  marriage 
which  existed  at  the  time  of  the 
principal  CSPA  applicant's  adiUstment 
of  status  will  be  considered  to  have  been 
acquired  prior  to  the  principal 
applicant's  adjustment  of  status,  and 
may  also  be  eligible  for  accompsnving 
or  following  to  join  derivative 
employment-based  preference 
immigrant  status,  A  qualified  spouse  or 
unmarried  child  who  is  under  21  years 
of  age  at  the  time  he  or  she  is  issued  an 
immigrant  visa  or  granted  adjustment  of 
status  may  be  considered  as  following  to 
join  the  pnncipal  CSPA  alien  regardless 
of  the  amount  of  time  which  has  elapst»d 
since  the  CSPA  principal's  status  was 
adjusted.  Such  family  members  who  are 
accompanying  or  following  to  |oin  a 
principal  CSPA  applicant  may  derive 
the  principal  applicant's  employment- 
based  third  preference  category  and  mav 
be  accorded  the  principal'!  pnoritv 
date.  Theae  family  members  must  satisfy 
the  usual  requirements  for  adjustment  of 
status  or  immigrant  visa  issuance, 
including  the  requirement  that  an 


immigrant  visa  number  be  immediately 
available  when  the  immigrant  visa  is 
issued  or  the  application  for  adjustment 
of  status  IS  filed.  When  the  family 
member's  visa  number  becomes  current. 
the  family  member  may  apply  for  an 
immigrant  visa  abroad  or.  if  he  or  she 
meets  the  requirements  of  section  245  of 
the  Act,  for  adjustment  of  status  in  the 
United  States 

After  the  CSPA  principal's  status  is 
ad)usted  to  that  of  a  lawful  permanent 
resident,  the  pnncipal  also  nas  the 
option  of  filing  a  visa  petition  to  accord 
his  or  her  spouse,  ciiildren,  and 
unmarried  adult  sons  and  daughters 
immigrant  classification  under  section 
203(a)(2)  of  the  Act  In  this  case,  the 
prionfy  date  would  be  based  upon  the 
date  the  C^PA  principal  filed  the  visa 
petition  for  the  family  member.  The 
spousal  or  parental  relationship  may 
have  been  established  any  time  before 
the  visa  petition  was  filed, 

A  family  member  who  is  not 
immediately  eligible  for  CSPA 
adjustment  of  status  may  apply  for  any 
other  bf  nefit  for  which  he  or  she  m.av 
be  eligible  under  the  Act  or  by 
regulation  Any  alien  in  the  United 
States,  including  a  family  member  of  a 
CSPA  applicant,  who  is  unable  or 
unwilling  to  return  to  his  or  her  country 
of  nationality  because  of  persecution  or 
a  well-founded  fear  of  persecution  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion,  and  believes  that  he 
or  she  meets  the  definition  of 'refugee  " 
contained  in  section  101(a)(42)  of  the 
Act,  may  request  asylum.  An 
application  for  asylum  may  be  made  by 
filing  Form  1-589,  Request  for  Asylum 
in  the  United  States. 

Family  members  who  are  unable  to 
maintain  lawful  nonimmigrant  status  in 
the  United  States  and  are  not 
immediately  eligible  to  apply  for 
adjustment  of  status  also  have  the 
option  of  requesting  voluntary 
departure  Service  regulations  at  8  CFR 
242  5  allow  the  request  for  voluntary 
departure  to  be  made  to  the  district 
director  having  jurisdiction  over  the 
person  »  place  of  residence.  No 
application  form  or  fee  is  required. 
Family  members  who  have  been  granted 
voluntary  departure  may  request 
employment  authorization  by  filing 
Form  1-765,  Application  for 
Employment  Authorization. 

"Resided  Continuously"  and  "Brief, 
Casual,  and  Innocent  Absences" 

Under  the  terms  of  the  CSPA,  eligible 
applicants  must  have  resided 
continuously  in  the  United  States  since 
Apnl  11.  1990  They  may,  however. 
have  had  brief,  casual,  and  innocent 


absences  from  the  United  States  during 
this  time.  Since  CSPA  applicants  must 
also  meet  the  requirements  of  section  1 
of  E  O,  12711,  CSPA  applicants  must 
also  have  been  in  the  United  States  at 
some  time  between  June  5,  1969,  and 
April  11,  1990,  inclusive,  or  show  that 
they  would  have  been  in  this  country  if 
they  had  not  had  a  brief,  casual,  and 
innocent  departure  from  the  United 
States  during  this  time. 

Section  101(a)(33)  of  the  Ad  defines 
Lhe  term  "residence"  as  a  person's 
"principal,  actual  dwelling  place  in  fad. 
without  regard  to  intent."  Therefore,  in 
order  to  satisfy  the  continuous  residence 
requirement  of  the  CSPA.  an  applicant 
must  show  that,  since  April  11, 1990, 
his  or  her  principal  actual  dwelling 
place  in  fact,  regardless  of  intent,  was  in 
the  United  States.  The  maintenance  of 
assets  in  this  country  without  physical 
presence  is  not  sufficient  to  satisfy  the 
continuous  residence  requirement, 
although  continuous  physical  presence 
is  not  required.  A  CSPA  applicant  who 
has  had  his  or  her  principal  actual 
dwelling  place  in  fact  in  the  United 
States  and  has  had  only  brief,  casual, 
and  innocent  absences  from  the  United 
States  since  April  11, 1990,  may  be 
considered  to  have  resided  continuously 
in  this  country. 

The  determination  as  to  whether  an 
absence  may  be  characterized  as  "brief, 
casual,  and  innocent"  may  be  made 
only  after  an  evaluation  not  only  of  the 
length  of  the  absence  from  the  United 
States,  but  also  of  the  purpose  for  which 
the  trip  was  made  and  any  extenuating 
circumstances  whicJi  may  have  caused 
the  person  to  be  unable  to  promptly 
return  to  his  or  her  residence  in  the 
United  States.  For  purposes  of 
determining  eligibility  under  E.O.  1 271 1 
and  the  CSPA,  "brief,  casual,  and 
innocent"  has  been,  and  will  continue 
to  be,  interpreted  Uberally,  Brief,  casual, 
and  innocent  departures  may  include 
foreign  visits  by  students  during  school 
vacations,  trios  outside  the  country 
necessitated  by  family  emergencies, 
international  conferences,  and  other 
academically-related  activities.  A 
temporary  absence  of  this  nature  should 
not  usually  have  exceeded  the  length  of 
a  normal  summer  vacation  for  students. 
Prolonged  absences  that  are  longer  that 
five  months  are  not  necessarily  deemed 
brief  or  casual.  However,  circumstances 
requiring  longer  absences  will  be  given 
consideration.  In  general,  absences  due 
to  temporary  assignments  abroad  for  a 
United  States  employer  or  for  academic 
research  or  training  approved  by  the 
applicant's  United  States  educational 
institution  will  be  looked  upon  as  being 
brief,  casual,  and  innocent  and, 
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therefore,  not  intemiptive  of  continuous 
residence  in  the  United  States. 

Physical  Presence  in  the  PRC 

The  CSPA  lirrii's  tiie  time  which  an 
applK.ant  mav  have  spent  in  the  PRC 
tietween  April  11,  in?H).  and  October  9, 
1992,  to  a  total  of  90  davs.  The  CSPA 
does  not  restnrt  the  number  of  times  an 
eligible  apphcant  may  have  traveled  to 
the  PRC.  Therefore,  the  90-day 
restriction  will  not  apply  unless  the 
time  an  applicant  has  been  physically 
present  in  the  PRC  totals  90  or  more 
days,  regardless  of  the  numt>er  of  limes 
the  applicant  has  traveled  to  the  PRC 
during  the  restricrted  period.  The  CSPA 
also  does  not  restnf:f  the  number  of  trips 
an  applicant  may  have  made  to  the  PRC 
before  April  12,  1990,  and/or  on  or  after 
October  9,  1992  Time  spent  in  the  PRC 
before  or  on  April  11,  1990,  and/or  on 
or  after  October  9,  1992,  will  not  be 
tajcen  into  account  when  determining 
the  amount  of  time  a  CSPA  applicant 
has  physically  spent  m  the  PRC. 

Since  this  restriction  is  statutorily 
imposed,  the  Service  has  no 
discretionary  authority  to  waive 
compliance  with  the  90-day  aggre^^ate 
limit  on  physical  presence  in  the  PRC, 
regardless  of  the  reasons  the  applicant 
may  have  been  forced  to  remain  m  the 
PRC 

fcligibility  for  Adjustment  of  Status 

An  eligible  CSPA  applicant  is 
considered  to  be  automatically  eligible 
for  classification  as  an  immigrant  under 
the  third  employment-based  preference 
category,  even  though  no  petition  has 
actually  been  filed  and  ihie  applu.ant 
may  not  be  a  skilled  woriter  as  defined 
under  section  203(b)(3j(A){i)  of  the  Act, 
Since  no  petition  is  filed,  the  C^PA 
applicant  will  be  assigned  a  priority 
date  based  upon  the  date  the  appln.ation 
for  adjustment  of  status  is  properly  filed 
with  the  appropriate  Service  office 
CSPA  applicants  are  exempted  from  the 
per-country  immigrant  visa  limitations 
of  section  202(a)(2)  of  the  Act,  and  may 
file  applications  for  adjustment  of 
status,  regardless  of  whether  their 
priority  dates  are  current  and  visa 
numbers  are  immediately  available  at 
the  time  of  filing.  However,  CSPA 
applicants  are  not  exempted  from  the 
worldwide  annual  numerical  limit  on 
employment-based  immigrants 
Therefore,  a  CSF.A  adjustment 
appUcation  may  not  be  approved  until 
the  applicant's  priority  date  is  current 
(place  on  the  waiting  list  has  been 
reached)  and  a  visa  number  is  available 
for  the  applicant  under  the  worldwide 
203(b){3)(A)(i)  preference  category,  as 
shov^Ti  in  the  Ctepartment  of  State  Visa 
Bulletin.  Applications  which  have  been 


filed  but  cannot  be  approved  solely 
because  no  visa  number  is  available  will 
be  retained  by  the  Service  until  such 
time  as  the  priority  date  is  reached  and 
the  numiber  bet  omes  available  The 
CSPA  also  exempts  applicants  who 
were  or  are  nonimmigrant  exchange 
visitors  under  section  101(a)(15)(J)  of 
the  Act  from  compliance  with  the  two- 
year  home  country  residency 
requirement  of  section  212(e)  of  the  Act. 
The  CSPA  also  provides  that  qualified 
applicants  may  not  be  excluded  for 
failure  to  obtain  labor  certifications  or 
failure  to  meet  certain  rf.>quirements 
applicable  to  foreign-trained  physicians 
under  section  212(a)(5i  of  the  Act;  or  for 
violations  of  documentary  requirements 
relating  to  entrv  as  an  immigrant  under 
sec-won  212(a)(~)(A)  of  the  Act. 
However,  the  CSPA  does  not 
automatically  exempt  CSPA  applicants 
from  other  grounds  of  exclusion  under 
section  212(al  of  the  Art.  Therefore,  all 
CSPA  applicants  must  show  that  they 
are  not  excludable  from  the  United 
Slates  under  all  applicable  groimds  of 
exclusion  under  se<:tion  212(a)  of  the 
Act,  or  must  show  that  an  individual 
waiver  has  been  approved  for  them.  The 
CSPA  allows  most  other  grounds  of 
exciuda*Miity  to  be  waived  individually 
for  CSP.    applicants  at  the  discretion  of 
the  Attorney  General  for  humanitarian 
purposes,  for  purposes  of  assuring 
family  unity,  or  if  otherwise  in  the 
public  interest  Grounds  of  excludability 
which  cannot  t)e  waived  are  those 
involving  trafficbng  in  controlled 
substances  under  section  212(a)(2)(C)  of 
the  Act;  security  and  related  grounds 
such  as  espionage  under  section 
212la)(3)(A)  of  the  Act.  terrorist 
activities  under  se<::tion  212(a)(3)(B)  of 
the  Act,  foreign  policy  considerations 
under  section  212(a){'3)(C)  of  the  Act; 
and  participation  in  Nazi  persecutions 
or  in  genocide  under  section 
212(a)(3)(E)  of  the  Art   A  CSPA 
applicant  may  request  consideration  for 
one  or  more  waivers  by  filing  an 
application  for  the  waiver  concurrently 
with  his  or  her  adjustment  of  status 
application  The  adiustment  of  status 
may  not  be  granted  unless  the  waiver 
has  first  been  approved. 

The  CSPA  also  allows  eligible 
applicants  to  adjust  status  without 
regard  to  the  provisions  of  section 
245(a)  of  the  Act  This  exemption  allows 
CSPA  applicants  to  adjust  status  even 
though  they  entered  the  United  States  as 
crewmen,  accepted  unaulhonzed 
employment,  failed  to  maintain  lav.h.: 
nonimmigrant  status,  were  admitted  to 
the  United  States  in  transit  without  visa 
status  under  section  212(d)(4)(C)  of  the 
Art,  or  were  admitted  to  the  Lmited 
States  as  nonimmigrant  visitors  without 


visas  under  section  212(1)  or  217  of  the 
Act. 

No  other  requirements  of  section  245 
of  the  Act  have  been  waived  by  the 
CSPA.  Therefore.  CSPA  applicants  must 
meet  the  requirements  of  section  245(a) 
of  the  Act.  which  requires  adjustment 
appUcants  to  establish  that  they  were 
inspected  and  admitted  or  paroled  into 
the  United  States  by  an  immigration 
officer.  Persons  who  entered  the  United 
States  without  inspection  are  not 
eligible  for  CSPA  benefits.  CSPA 
applicants  are  also  subject  to  the 
requirements  of  section  245(d)  of  the 
Act.  which  prohibits  the  adjustment  of 
status  of  an  alien  lawfully  admitted  to 
the  United  States  for  permanent 
residence  on  a  conditional  basis  under 
section  216  of  the  Act.  CSPA  applicants 
are  also  subject  to  the  restrictions  on  the 
adjustment  of  status  of  an  alien  who  was 
admitted  to  the  United  States  as  a 
fiance(e)  or  the  child  of  a  fiance(e) 
under  section  101(a)(15)(K)  of  the  Act. 
as  provided  in  section  245(d)  of  the  Act. 
Section  245(d)  of  the  Act  allows  these 
persons  to  adjust  status  to  that  of  an 
alien  lawfully  admitted  to  the  United 
States  only  on  a  conditional  basis  under 
section  216  of  the  Act  as  a  resuU  of  the 
marriage  of  the  fiance(e)  to  the  United 
States  citizen  who  filed  the  fiance(e) 
petition  upon  which  the  alien's 
nonimmigrant  status  is  based. 

,\pplic  atiun  I'eruKl 

The  CSPA  specifies  that  the 
application  period  for  these  benefits 
begins  July  1. 1993.  Applications 
received  prior  to  the  biaginning  of  the 
application  period  will  be  deemed  by 
the  Service  to  have  been  filed  on  July  1, 
1993.  and  will  be  assigned  a  July  1. 1993 
priority  date.  In  order  to  be  able  to 
approve  as  many  applications  as 
possible  during  Fiscal  Year  1993.  when 
excess  visa  numbers  are  expected  to  be 
available  within  the  worldwide  section 
203(b)(3)(A)(i)  quota,  the  Service  may 
initiate  record  checks  and  begin  clerical 
processing  of  CSPA  applications 
received  prior  to  July  1. 1993. 

Pursuant  to  the  CSPA  deactivation 
clause,  if  the  President  of  the  United 
States  determines  and  certifies  to 
Congress  before  July  1. 1993.  that 
conditions  in  the  PRC  permit  persons 
covered  by  the  CSPA  to  safely  return  to 
the  PRC.  no  applications  for  lawful 
I>ermanent  resident  status  under  the 
CSPA  will  be  processed  or  granted.  If 
this  was  to  happen.  Chinese  nationals 
who  have  been  granted  DED  under  E.O. 
12711  would  be  expected  to  establish 
eligibility  for  other  immigration 
classifications  or  to  depart  the  United 
States  by  January  1. 1994. 


35836         Federal  Regirter  /  Vol  58.  No.  125  /  Thursday.  July  1.  1993  /  Rules  and  Regulations 


If  the  President  does  not  make  this 
certification  before  July  1.  1993.  the 
Service  will  grant  lawnil  permanent 
residence  to  oualified  CSPA  applicants 
The  CSPA  will  remain  in  force 
regardless  of  changes  taking  place  in  the 
PRCon  or  after  July  1.  1993. 

The  CSPA  application  period  will 
continue  through  June  30,  1994.  All 
CSP.\  applications  must  be  properly 
filed  with  the  Service  before  the  end  of 
the  business  day  on  June  30,  1994, 
although  the  Service  may  complete  Us 
processing  of  CSPA  applications  after 
that  date 

Application  Formj  and  Supporting 
Documents 

Applicants  should  refer  to  the 
instructions  provided  with  the  ryqu.red 
application  forms.  Applicants  for  CSPA 
adjustment  of  status  benefits  must  file  a 
Fom  I-48=i.  ".Application  to  Register 
Permanent  Residence  or  Adiust  Status," 
accompanied  by  tne  required 
application  fee  and  supportini^ 
d^ocuments.  PRC  national  CSPA 
applicants  should  complete  Pan  2  of 
that  form  (Application  Type)  by 
checking  bcx  "h — other"  and  writing 
"CSPA— Principal"  next  to  that  blocit. 
Non-PRC  national  CvSPA  applica.nts 
should  complete  Part  2  of  that  form 
(Application  Type)  by  checking  box 
'  h — oLher"  and'  writing  "CSPA— 
Qualified  Family  .Vlem.ber"  next  to  that 
block. 

Each  application  filed  by  a  PRC 
national  CSPA  applicant  must  be 
accompanied  by  the  initial  evidence 
required  by  Form  1-485:  '1]  A  birth 
certificate  or  other  record  of  birth.  (2) 
two  '.\DrT-styie"  photos  as  described  In 
the  Form  i-485  instructions;  (.3)  one 
complete  set  of  fingerprints  on  Form 
FT)-2.5a,  "Applicant  Card,"  if  the 
applicant  is  between  14  and  75  years 
old.  (4)  a  completed  Form  G-325A. 
"Biographic  LTformation  Sheet."  if  the 
applicant  is  between  14  and  79  years 
old.  (5)  an  ongmal  medical  examination 
report  on  Form  1-693,  "Medical 
Examination  of  .Miens  Seeking 
Adjustment  of  Status,"  completed  by  a 
physician  authorized  by  the  local 
Service  office.  (6)  a  copy  of  the 
applicant's  Form  1-94.  "Arrival- 
Departure  Record  '  or  other  evidence  of 
inspection  and  adm.ission  or  parole  into 
the  United  States,  and  (7)  an  original 
letter  of  employment  showing  the 
apphcant  is  employed  in  a  job  which  is 
not  temporary,  a  completed  Form  1-134. 
"Affidavit  of  Support.  '  or  other 
evidence  showing  that  the  appliMnt  is 
not  likely  to  become  a  public  charge  in 
the  United  States. 

Each  CSPA  applicant  must  also 
submit  evidence  of  eligibility  for  the 


adjustment  of  status  benefits  of  the 
CSPA:  (1)  A  photocopy  of  all  pages  of 
the  applicant's  most  recent  f>assport  or 
an  explanation  of  why  the  applicant 
does  not  have  a  passport;  (2)  an 
attaciiment  on  a  plain  piece  of  paper 
showing  the  date  of  the  applicant's  last 
arrival  in  the  United  States  before  or  on 
April  n,  1990,  the  date  of  each 
departure  the  applicant  made  from  the 
United  States  since  that  arrival,  the 
reason  for  eac±  departure,  and  the  date 
of  each  return  to  the  United  States  (if 
the  applicant  did  not  depart  the  United 
States  after  the  initial  date  of  arrival,  the 
applicant  should  write  "I  was  in  the 
United  States  on  April  11,  1990.  and  I 
have  not  departed  the  United  States 
since  Ap,nl  11,  1990").  (3)  an 
attachment  on  a  plain  piece  of  paper 
showing  the  date  the  applicant  arrived 
in  the  PRC,  the  date  the  applicant  left 
the  PRC  for  each  trip  the  applicant  made 
to  the  PRC  between  April  11.  1990.  and 
October  9,  1992  (if  the  applicant  did  not 
travel  to  the  PRC.  the  apphcant  should 
wrrite  "I  was  not  in  the  People's 
Republic  of  China  between  Apnl  11. 
1990,  and  October  9,  1992").  (4)  a  copy 
of  evidence  shoeing  that  the  applicant 
was  found  eligible  for  benefits  under 
E.O.  12711.  such  as  deferred  enforced 
departure  (DED!.  employment 
authorization,  and.' or  waiver  of  the  two- 
year  home  country  residence 
requirement,  if  tiie  applicant  previously 
applied  for  benefits  under  E.O.  12711; 
and  (5)  evidence  of  a  denvative 
relationship  to  an  eligible  PRC  national, 
such  as  a  birth  or  marriage  certificate,  if 
the  applicant  is  a  non-PRC  family 
member,  Further  uiformation 
concerning  evidence  which  may  be 
provided  to  establish  a  derivative 
relationship  may  be  found  in  the 
instructions  to  Form  1-485,  under 
"Evidence  of  eligibility  '   *   *  Based  on 
you  being  the  spouse  or  cliild  of  another 
adjustment  apphfant  or  person  granted 
permanent  residence  bas<jd  on  issuance 
of  an  immigrant  visa." 

Secondary  Evidence 

If  any  required  dcxrii.Tient  is 
unavailable,  church  or  school  records, 
or  other  secondary  evidence  pertinent  to 
the  facts  in  issue,  may  be  submitted.  If 
such  documents  are  unavailable, 
affidavits  may  be  submitted.  The 
applicant  may  submit  as  many  types  of 
swcondary  evidence  as  necessary  to 
establish  the  birth,  marriage,  or  other 
event. 

In  view  of  the  difficulties  tfiat  some 
CSPA  applicants  may  encounter  when 
attempting  to  obtain  documents  from 
the  PRC,  the  Service  will  waive  the 
requirement  that  secondary  evidence  of 
birth  or  mamage  in  the  PRC  be 


accompanied  by  documentary  evidence 
that  the  primary  evidence  is 
unavailaole. 

Preferred  secondary  evidence 
concerning  admission  would  consist  of 
United  States  government-issued 
documents  or  documents  which  have 
been  stamped  by  a  United  States 
immigration  officer  showing  the 
appUcant's  lawful  admission  to  the 
United  States,  such  as  Form  I-20A-B/I- 
20ID,  "Certificate  of  Eligibility  of 
Nonimmigrant  (F-1)  Student  Status— 
For  Academic  and  Language  Students," 
Form  I-20M-N.  "Certificate  of 
Eligibihty  for  Nonimmigrant  (M-l) 
Student  Status — For  Vocational 
Students,"  or  Form  IAP-66.  "Certificate 
of  Eligibility  for  Exchange  Visitor 
Status." 

Service  Requests  for  Additional 
Evidence 

The  Service  will  evaluate  all  evidence 
submitted  for  credibility  and 
authenticity.  The  Service  may  also,  at 
the  discreLion  of  the  Service  Center 
Director  or  District  Director,  choose  to 
request  additional  evidence  that  the 
applicant  meets  any  of  the  requirem.ents 
for  CSPA  adjustment  of  status.  For 
example,  the  Service  may,  at  the 
discretion  of  the  Service  Center  Director 
or  District  Director,  choose  to  request 
additional  evidence  of  the  applicants 
continuous  residence  in  the  United 
States  since  April  11,  1990.  Copies  of 
school,  employment  or  similar  records 
which  show  that  the  applicant  was  in 
the  United  States  during  the  required 
time  period  may  be  submitted  in 
response  to  requests  for  additional 
evidence  of  continuous  residence 

Fee 

CSPA  adjustment  of  status 
applications  m.ust  be  submitted  with  the 
fee  required  by  Form  1-485. 

Filing 

Ail  applications  and  attachments 
must  be  submitted  by  mail  to  the 
Service  Center  having  jurisdiction  over 
the  applicant's  place  of  residence. 

If  the  apphcant  Uves  in  Connecticut, 
Delaware,  the  District  of  Columbia. 
Maine,  Maryland,  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York. 
Pennsylvania.  Puerto  Rico,  Rhode 
Island.  Vermont,  Virginia,  Virgin 
Islands,  or  West  Virginia,  the  CSPA 
adjustment  application  must  be  mailed 
to:  USINS  Eastern  Service  Center,  75 
Lower  Welden  Street.  St.  Albans,  VT 
0547»-0001. 

If  the  applicant  lives  in  Arizona, 
California,  Guam.  Hawaii,  or  Nevada, 
the  CSPA  adjustment  appHcation  must 
be  mailed  to:  USINS  Western  Service      . 


C^snter.  P  O  B 
CA  92607-04! 

If  the  applii 
Ai Kansas.  Flo 
Lnuisiana.  aMi 
North  Carolin 
Carolina,  Ten 
adiustment  ef 
to  USINS  Soi 
Box  152122  C 
75015-2122. 

If  the  applii 
United  States 
fipplicaLion  n 
NcrtJiem  Sen 
Lincoln,  SE  6 

Applicants 
from  the  Sen. 
may  instruct 
receipt  and  p 
her  local  Ser- 
signature  and 
TV'  .;rd«d  on  1 
!  ;r  9n  Alien  1 
Form.  1-551.  ' 
St  the  local  S 
may  delay  ac 
Applicants  w 
the  action  tal 
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DintHr.  P  O  Box  104^-5.  Upjrs  Nr^u- 
CA  92607-^3485. 

If  '.he  applicant  lives  In  Alabama, 
Axkansas.  Florida,  Georsia  Kt*-  !ucky, 
Lmiisiana,  Mississippi  NeA  Mexico. 
North  Qirnhna.  Oklahoma.  South 
1 : .'  .irin  Ttinnessee.  or  Texas,  the  CSFA 
a  ,iLiu-.i.ii'.  epplication  must  be  mailed 
to:  USINS  Southern  Service  Center.  P.O. 
Box  152122  Department  A.  Irving,  TX 
75015-2122. 

If  the  applicant  lives  elsewhere  in  the 
United  States,  the  CSPA  adjustment 
application  must  be  mailed  to:  USINS 
Northern  Service  Center.  P.O.  82521. 
Uncoln.  N'E  68501-2521. 

Applicants  will  rtjceive  a  filing  receipt 
from  the  Service  Center.  The  receipt 
may  instruct  the  applicant  to  bring  the 
receipt  and  photo  Identification  to  his  or 
her  local  Service  office  where  his  or  her 
signature  and  fingerprint  will  be 
recorded  on  Form  I-«9  for  processing 
for  an  Alien  Registration  Receipt  Card. 
Forir.  1-551  Fa:lun-  to  promptly  appear 
9t  the  local  Ser.ice  ofnce  for  processing 
may  delay  action  on  th^  application. 
Applicants  will  be  notified  by  mail  of 
•he  artioi)  'rkvu  on  thfir  applications. 

II  UH  eppli  Miion  is  adiudif:ated 
without  inter".!  ew  a  notice  of  the 
decision  will  be  mailed  to  the  applicant. 
If  an  interview  is  required,  the 
application  will  be  forwarded  to  the 
local  immigration  office  having 
jurisdiction  over  the  applicant's  place  of 
residence.  The  applicant  will  be  notified 
of  the  date  and  time  to  appear  for  the 
required  Interview.  The  decision 
whether  to  require  an  interview  is  solely 
within  the  discretion  of  the  Service.  If 
an  a-pplicant  fails  to  appear  for  a 
required  interview  u-ithout  good  cause. 
the  application  will  not  be  approved 
and  may  be  denied. 

Fiuplcvm^'n!  Auth(.^i7al)on 

An  unexpired  auuiorization  to  accept 
employment  under  the  provisions  of 
E.0. 12711  will  not  be  invalidated  by 
the  filing  of  an  application  for 
adjustment  of  status.  Ar.y  applicant  for 
adjustment  of  status  who  wishes  to 
obtain  initial  or  continued  permission  to 
accept  employment  during  the  period 
the  adjustment  of  status  application  is 
pend^ig  may  Hie  Fonn  l-THS, 
Apptit-ation  for  Employrnent 
Au'horizaiion,  After  a  CSPA  adrastine:-.'. 
application  has  b*^r.  granted,  a  lawful 
poriTiaaent  resident  who  adjiisted  under 
the  CSPA  may  present  his  or  her  Ahen 
Registration  Receipt  Card.  Form  1-5 SI 
as  evidence  that  he  or  she  is  authorizt  d 
tc  accept  employment  in  the  United 
States- 


Travel  Outside  the  I'tiited  States 

If  an  appiiL.ant  plans  to  leave  liie 
United  States  to  go  to  any  other  country, 
including  Canada  or  Mexico,  before  a 
decision  is  made  on  his  or  her  CSPA 
adjustment  application,  the  applicant 
should  contact  his  or  her  local  Service 
office.  If  an  applicant  leaves  the  United 
States  without  advance  written 
permission,  action  on  his  or  her  CSPA 
adjustment  application  may  be 
terminated  and  the  appUcation  may  be 
denied.  An  applicant  may  also 
experience  difficulty  when  returning  to 
the  United  States  if  he  or  she  does  not 
have  written  permission  to  reenter. 
After  a  CSPA  adjustment  appUcation 
has  been  granted,  a  lawful  permanent 
resident  who  adjusted  under  the  CSPA 
may  travel  outside  the  United  States  and 
reenter  using  his  or  her  Alien 
Registration  Receipt  Card,  Form  1-551. 
provided  he  or  she  has  not  been  absent 
from  the  United  States  for  more  than 
one  year. 

;\'.!fn  F.f-sis'ra*'  >n  Efcpip'  Cards  for 
Approved  CSFA  Appiitanis 

After  processing  Is  completed,  a 
notice  of  the  decision  will  be  mailed  to 
the  CSPA  applicant.  Applicants  should 
keep  this  notice  for  their  records.  If  the 
application  has  been  approved,  an  alien 
registration  receipt  card  will  be  mailed 
to  the  applicant  within  several  months. 
If  an  approved  applicant  needs 
temporary  evidence  of  lawful 
permanent  resident  status,  the  applicant 
may  present  the  original  approval  notice 
and  his  or  her  passport  or  other  photo 
identification  at  his  or  her  local  Service 
office.  The  local  Service  office  will  issue 
temporary  evidence  of  lawful 
permanent  resident  status  after  verifjing 
the  approval  of  the  CSPA  adjustment  of 
status  application. 

;  r;  v>t  I'. ;  i  ,i  j:  I  in  of  lufonnatioD 

The  CSPA  instructs  that,  if  the 
President  of  the  United  States  has  not 
cert-ified  to  the  United  States  Congress 
before  July  1, 1993.  that  conditions  in 
the  PRC  pennit  aliens  to  return  safely  to 
that  country,  the  Attorney  General  shall, 
subject  to  the  availabiUty  of 
appropriations,  immediately  broadly 
disseminate  information  concerning  the 
CSPA  to  eligible  aliens.  The  Service 
intends  to  take  measures  to  ensure  that 
eligible  aliens  are  aware  of  the  potential 
benefits  of  the  CSPA  by  contacting 
various  organizations  that  may  have 
rontdct  with  them  and  by  providing 
information  to  the  media.  The  CSPA 
^Jrth^'r  direi  ts  the  Attorney  General,  to 
the  exient  practicable,  to  provide  notice 
of  these  benefits  to  the  last  known 
mailing  address  of  each  <;uch  alien. 


However,  a  fKrtential  applicant  should 
not  delay  filing  an  application  for  CSPA 
adjustment  merely  because  be  or  she 
has  not  received  a  notice  from  the 
Service. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  up>on  the  "gomi  cause" 
exceptions  found  at  5  U.S.C  553(b) 
(3)(B).  (d)(3);  see  Animal  Legal  Defense 
Fund  v.  Qujgg,  932  F.2d  920  (Fed  Or. 
1991).  The  reasons  and  necessity  for 
immediate  implementation  of  this 
interim  rule  are  as  follows: 

Early  implementation  will  allow  PRC 
nationals  and  their  spouses  and 
children  to  obtain  the  additiont- 1 
benefits  available  to  applicants  for 
adjustment  of  status  under  the  CSPA  as 
of  the  beginning  of  the  statutorily 
established  application  period  on  July  1. 
1993.  Furthermore,  early 
implementation  will  allow  the  Service 
to  approve  a  significant  number  of 
CSPA  adjustment  of  status  applications 
during  Fiscal  Year  1993,  when  visa 
numbers  are  expected  to  be  available. 
Visa  numbers  may  regress  during  Fiscal 
Year  1994.  which  would  force  the 
Service  to  delay  approval  of  CSPA 
adjustment  of  status  applications  and 
delay  the  date  when  these  persons 
would  become  lawful  permanent 
residents  of  the  Unitecl  States. 

Ln  accordance  with  5  U.S  C.  605(b), 
the  Commissioner  of  the  Immigration 
and  NaturaUzation  Service  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291,  nor  d'jes  this  rale  have 
Federalism  implications  warranting  the 
preparation  of  a  FederaUsm  Assessment 
in  accordance  with  Executive  Order 
12612. 

The  information  collection 
requirements  contained  in  thisrule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act 

List  of  Subjects  in  8  CFR  Part  245 

Aliens,  Immigration,  Ref>orting  and 
recordkeeping  requirments. 

Accordingly,  part  245  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  745— ADJUSTWENfT  OF  STATUS 
TC  THAT  OF  PERSON  ADMiTTLD  FOR 
PERMANENT  RES'DLNCE 

1.  The  authority  ciution  for  part  245 
continues  to  read  as  follows: 
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Au»kority;8  U.S.C.  1101.  nOJ    1182.1255. 
and  8  CFR  part  2. 

§245  2    [AmwKlMfl 

2  In  §  245  2   paragraph  (a)  is 
amended  in  Lhe  first  sentence  by  adding 
the  phrase  "unless  otherwise  instructed 
in  8  CFR  245"  immediately  after  the 
phrase  "place  of  residence  ' 

3  A  new  §  245  9  is  added  to  read  as 
follows: 

f  245.9    Adju«tm«nt  of  SUtu*  of  Cf\ain 
National*  of  tt>«  P«ocl«'s  RepiJblic  of  China 
undar  PuMtc  Uw  1 02-404. 

(a)  Principal  applicant  status.  All 
nationals  of  the  People's  Republic  of 
China  who  qualify  under  the  provisions 
of  paragraph  (b)  of  this  section  may 
apply  for  adjustment  of  status  as 
pnncipals  in  their  own  right,  regardless 
of  age  or  mantal  status  Nationals  of 
other  countries  who  meet  the 
requirements  of  paragraphs  (h)  and  (c)  of 
this  section  may  apply  for  adiustmfr*  of 
status  as  qualified  family  membtT-s, 

(b)  Aliens  eligible  to  apply  for 
adjustment  An  alien  is  eligible  to  apply 
for  adjustment  of  status  under  the 
provisions  of  Public  Law  102-404,  if  the 
alien: 

(1)  Is  a  national  of  the  People's 
Republic  of  China  or  a  qualified  ftirns  v 
member  of  an  eligible  national  of  the 
People's  Republic  of  China, 

(2)  Was  in  the  United  States  at  some 
time  between  lune  5,  1989.  and  .April 
11.  1990,  inclusive,  or  would  have  bet^n 
in  the  United  States  dunng  this  time 
period  except  for  a  bnef,  casual,  and 
innocent  departure  from  this  country; 

(3)  Has  resided  continuously  in  the 
United  States  since  .April  11.  i990, 
except  for  bnef,  casual,  and  innocent 
absences, 

(4)  Was  not  physicailv  present  in  the 
People's  Republic  of  China  for  more 
than  a  cumulative  total  of  90  days 
between  April  U,  1990,  and  October  9, 
1992; 

(5)  Is  admissible  to  the  United  Stales 
as  an  immigrant,  unless  the  basis  for 
excJudability  has  been  waived; 

(6)  Establishes  eligibility  for 
adjustment  of  status  under  ail 
provisions  of  section  245  of  the  Act. 
unless  the  basis  for  ineligibility  has 
been  waived;  and 

(7)  Properly  files  an  application  for 
adjustment  of  status  under  section  245 
of  the  Act. 

(c)  Qualified  family  member  who  ;,•> 
not  a  national  of  the  People  s  Republic 
of  China  A  qualified  family  membfr 
within  the  meaning  of  this  section 
includes  the  spouse,  child,  son,  or 
daughter  of  a  national  of  the  People  s 
Republic  of  China  who  is  eligible  for 
benefits  under  the  provisions  of 


paragraph  (b)  of  this  section,  provided 
that: 

(1)  He  or  she  qualified  as  the  spouse 
or  child  (fls  defined  m  section  101fb)(l) 
of  the  Act)  of  an  eligible  national  of  the 
PeoDie's  Republic  of  China  as  of  April 
11.  1990,  and 

(2)  The  qijalif;ving  relationship 
continues  to  exist,  or  the  family  member 
is  a  son  or  daughter  of  an  eligible 
national  of  the  People's  Republic  of 
China  and  the  family  m.ember  was 
unmamed  and  under  the  age  of  21  on 
Apnl  11,  1990. 

(d)  Waivers  ofexcludability  under 
section  212fa}  An  applicant  for  the 
benefits  of  the  adjustment  of  status 
provisions  of  Public  Law  102—404 
automatically  exempted  from 
compliance  with  the  requirements  of 
section  212(a)(5)  and  212(a)(7)(A)  of  the 
Act.  A  Puhhc  l^w  102-404  applicant 
may  also  apply  for  one  or  more  waivers 
of  excludability  under  section  212(a)  of 
the  Act.  except  for  excludability  under 
section  212(a)(2)(C).  212(a)(3)(A). 
212(a)(3)(B),  212(a)(3)(C)  or  212(a)(3)(E) 
of  the  Act 

(e)  Waiver  of  the  two- yvar  foreign 
residence  requirement  of  section  212lel 
An  applifiint  for  the  benefits  of  the 
adjustment  of  status  provisions  of 
Public  Law  102-404  is  automatically 
exempted  from  compliance  with  the 
two-year  foreign  residence  requirement 
of  section  212{o)  of  the  Act, 

(f)  Waiver  of  section  245(cl  of  the  Act. 
Public  Law  102-404  provides  Lhat  the 
provisions  of  section  245(c)  of  the  Act 
shall  not  apply  to  persons  applying  for 
the  adjust.ment  of  status  benefits  of 
Public  Law  102-^04. 

(g)  Application  Each  applicant  must 
file  an  application  for  adjustment  of 
status  on  Form  1^85,  Application  to 
Register  Permanent  Residence  or  Adjust 
Status,  accompariind  by  the  prescribed 
fee.  and  the  supporti.ng  doeaments 
specified  on  the  instructions  to  Form  I- 
485  and  described  m  §  245  2.  Secondary 
evidence  may  be  submitted  if  the 
applicant  is  unable  to  obtain  the 
required  primary  evidence.  Applicants 
who  are  nationals  of  the  People's 
Republic  of  China  should  complete  Part 
2  of  Form  1-485  by  checking  box  "h— 
other"  and  wntmg  'CSFA— Principal  ' 
next  to  that  bloc;k.  Applicants  who  are 
not  nationals  of  the  People's  Republic  of 
China  should  complete  Part  2  of  Form 
1-485  by  rhe<:king  box  "h — other"  and 
writing  "CSFA— Qualified  Family 
Member'  next  to  that  block.  Each 
applicant  for  the  benefits  of  Public  Law 
102-^04  must  also  submit  evidence  of 
eligibility  for  the  adju.stment  of  status 
twnefits  of  Public  Law  102-404: 

(1)  A  photo<;opy  of  all  pages  of  the 
applicaj.t  s  most  recent  pa.ssport  or  an 


explanation  of  why  the  applicant  does 
not  have  a  passport; 

(2)  An  attachment  on  a  plain  piecje  of 
paper  showing: 

(i)  The  date  of  the  applicant's  last 
arrival  in  the  United  States  before  or  on 
April  11,  1990; 

(ii)  The  date  of  each  departure  the 
applicant  made  from  the  United  States 
since  lhat  arrival  (if  the  applicant  did 
not  depart  the  United  States  after  the 
initial  date  of  arrival,  the  applicant 
should  write  "I  was  in  the  United  States 
on  April  11,  1990.  and  I  have  not 
departed  the  United  States  since  April 
11.  1990"); 

(iii)  The  reason  for  each  departure, 
and 

(iv)  The  date  of  each  return  to  the 
United  States. 

(3)  An  attachment  on  a  plain  piece  of 
paper  showing: 

(i)  The  date  the  applicant  arrived  in 
the  People's  Republic  of  China;  and 

(ii)  The  date  tne  applicant  left  the 
People's  Republic  of  China  for  each  tri  p 
the  applicant  made  to  the  People's 
Republic  of  China  between  April  11, 
1990,  and  October  9,  1992  (if  the 
applicant  did  not  travel  to  the  People  s 
Republic  of  China,  the  applicant  should 
write  "1  was  not  in  the  People's 
Republic  of  China  between  April  1 1 , 
1990,  and  October  9,  1992"}; 

(4)  A  copy  of  evidence  showing  that 
the  applicant  was  found  eligible  for 
benefits  under  E.O.  12711,  such  as 
deferred  enforce  departure  (DED), 
employment  authorization,  and/or 
waiver  of  the  two-year  foreign  residence 
requirement,  if  the  applicant  previously 
applied  for  benefits  under  E.O.  12711; ' 
and 

(5)  Primary  or  secondary  evidence  of 
a  qualifying  family  relationship  to  an 
eligible  national  of  the  People's 
Republic  of  China,  such  as  a  birth  or 
marriage  certificate,  if  the  applicant  is  a 
qualified  family  member  who  is  not  a 
national  of  the  People's  Republic  of 
China, 

(h)  Secondary  evidence.  If  any 
required  primary  evidence  is 
unavailable,  church  or  school  records, 
or  other  secondary  evidence  pertinent  to 
the  facts  in  issue,  may  be  submitted.  If 
such  documents  are  unavailable, 
affidavits  may  be  submitted.  The 
applicant  may  submit  as  many  types  of 
secondary  evidence  as  necessary  to 
establish  the  birth,  marriage,  or  other 
event.  Documentary  evidence 
establishing  that  primary  evidence  is 
unavailable  need  not  accompany 
secondary  evidence  of  birth  or  marriage 
in  the  People's  Republic  of  China, 

(i)  Filing.  The  apphcation  period 
begins  on  July  1.  1993.  To  benefit  from 
the  provisions  of  F^jblic  Law  102-404 
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[the  Chinese  Student  Protertion  A(  ;  cf 
1992).  an  alien  must  propefiv  f  )••  »■:•. 
app!i::ation  for  adiuslrrsent  r;f  s;alas 
under  section  245  of  the  Ad  on  or 
N'fore  iune  30,  \m^.  All  eppiu  ■tinns 
for  she  benefits  of  PuhiK;  I>aw  !(■:  4'i4 
nuist  be  submitted  by  mai!  to  the 
.Stir.'ice  Center  having  jurisdidicn  (v.-ht 
the  applicant's  plare  of  residenr  r  in  th*' 
I'r.'.led  States,  Pursuant  to  the 
deactivation  clause  of  F'ublic  Law  102- 
404.  if  the  President  of  the  United  StHtcs 
determines  and  certifies  to  Congress 
Kifore  July  1.  1993.  that  condMions  in 
the  People's  Republic  of  China  permit 
persons  covered  bv  Public  Law  102-^04 
to  safely  return  to  the  F'eople's  Republu 
of  China,  no  applications  for  lawful 
permanent  resident  status  under  Public 
Law  102-404  wil!  he  prw,:es.s(..i  ':,-r 
granted. 

(j)  Immigrant  ciassificatton  r.nd 
assi^inment  of  priority  date-  Pibhc  Ij.s^ 
102^04  provides  eligible  appn.ant.'- 
with  automatic  cla.ssifications  as 
immigrants  under  section  203(b)!3)(Ajii; 
of  the  Act,  No  immigrant  visa  petition 
IS  required  and  applK:ants  need  not 
meet  the  usual  requirements  for 
clas-sification  as  skilled  workers  The 
applicant's  priority  date  shall  be  the 
date  his  or  her  application  for 
adjustment  of  status  under  Public  I^w 
102-404  is  properly  filed  with  the 
Service. 

(k)  Effect  of  immigrant  vn^a  numher 
limitations  Eligible  Public  Law  102-^()4 
applicants  are  exempt  from  the  per- 
country  immigrant  vi.sa  number 
limitations  of  section  202ia)(2!  of  the 
Act.  Eligible  Public  Uw  102^04 


a;':p!i',^:it.s  rr.av  hie  an  appiiaitior:  tnr 
adtustment  of  staius  under  Piibiit,  I^.w 
102—404  without  rettard  to  iwrr\"^ran: 
visa  number  innitHtion';  of  .■«*<liO'ris 
202(a)(2)  and  2r:,i,>nr'^JiA::-,;  ,■  o!  the  -ot. 
However,  the  aniviKtment  ''i  sts';.'-: 
applicati'jn  mev  not  r*  .hpprrjved  H':.'i 
adjustment  of  st8i't.s  to  that  o!  a  iawtul 
permanent  reside.et  of  tne  Uni'ed  States 
may  not  be  grante.-:  until  a  visa  ro,;,n':t;er 
be<tr)mt;s  availahae  for  '.''ie  appiioai:;! 
under  the  w(..ridw;iip  a:if.x,.atio:'.  of 
immigrant  vi«.a  nurnh>ers  for 
emplovment-based  aliens  u-ider  section 
20,3(hS!3)(Aj(i)  of  the  Art   The  applicant 
rnav  request  uv.tsai  or  contirKjod 
employment  authorization  dunr.^  thi.s 
penod  by  filing  Form  1-7B5 
.Application  for  Emplovment 
A  u  t  h  o  ri  7-a  t  i  0  n ,  I  f  th  e  a  p  p  i  I  ca  i;  t  ,r:  e**  <  i  s  • ' ; 
travel  outside  the  Uniifd  States  o;..r::ig 
thiS  period,  he  or  she  mav  file  a  request 
for  a'dvaos.e  parole  on  Form  1-131, 
.\  p p  1 1  ca !  1  )n  for  Travel  Document. 

! ;;  Decision.  In  the  case  of  an 
application  for  adjustment  of  status  filed 
p;rsuant  to  the  provisions  of  Public 
Law  102-404.  the  authonly  conferred 
upon  district  directors  in  8  CFR  part  245 
to  accept  and  adjudicate  an  application 
for  adjustment  of  status  under  section 
24  5  of  the  Act  is  delegated  exclusively 
to  the  service  center  director  having 
lunsdiaion  over  the  applicant's  place  of 
residence  in  the  United  States.  If  the 
service  center  director  transfers  the 
application  to  the  district  director, 
authority  to  adjudicate  an  application 
for  ad|ustment  of  status  filed  pursuant 
to  the  provisions  of  Public  Law  102-404 


lies  wit 


h  th« 


.,  ,) 


'Jiifctnr  having 


jurisdiction  over  the  applicant's  place  of 
residence. 

(m)  Effect  of  enactment  on  family 
members  other  than  qualified  family 
members.  The  adjustment  of  status 
benefits  and  waivers  provided  by  Public 
Law  102-404  do  not  apply  to  a  spouse 
or  child  who  is  not  a  qualified  family 
member  as  defined  in  paragraph  (c)  of 
this  section.  However,  a  spouse  or  child 
whose  relationship  to  the  principal 
alien  was  established  prior  to  the 
approval  of  the  principal's  adjustment 
of  status  application  may  be  accorded 
the  derivative  priority  date  and 
preference  category  of  the  principal 
alien,  in  accordance  with  the  provisions 
of  section  203(d)  of  the  Act.  The  spouse 
or  child  may  use  the  priority  date  and 
category  when  it  becomes  current,  in 
accordance  with  the  limitations  set  forth 
in  sections  201  and  202  of  the  Act. 
Persons  who  are  unable  to  maintain 
lawful  nonimmigrant  status  in  the 
United  States  and  are  not  immediately 
eligible  to  apply  for  adjustment  of  status 
may  request  voluntary  departure 
pursuant  to  8  CFR  part  242.  Persons 
who  have  been  granted  voluntary 
departure  may  request  employment 
authorization  by  filing  Form  1-765, 
Application  for  Employment 
Authorization. 

Dated:  )une  18. 1993, 
i  :h '  IX  Snip. 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 
(PR  Doc.  93-15782  Filed  &-3(>-93;  845  am! 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12852  of  lune  2').   l'-)<')3 

President's  Council  on  Sus!aina't)ir'  I)f'\('!uti merit 


H.    'he  ni.:! 


s- 


( 


A 


Sp(  tion   1.  is: ;/ ,  -'  r.  t .  ! 

nit-n'd!    and  not  f  r  }  r'  f. 


nere 


as  President  by  the  Constitution  and  the 
merica,  including  section  301  of  title  3, 

'  iered  as  follows: 

IS  established  the  "President's  Council  on 


vs 


("Council").  The  Council  shall  consist  of  not 


nted  by 


!  1  ■  9 


'resident 


f,. 


ni 


the  public 


n.i 


(i  su^tdiridl-Ie  .It  V 

Couru  J  rneinhtTs  s  ,,  h     V. 
> !  ►'  f  hairppfv   n     r  v  i  '     ; 

the  exHiutuo  brdm  n  d'^  '. 
OfficH  on  Lnvin  nmcntdl  } 


ent  indusixiai,  environnieiiidi,  govern- 
t  :.  .  1*   jns  with  experience  relating  to  matters 
rhe  President  shall  designate  from  among  the 
.al  or  officials  to  be  chairperson,  chairpersons, 
rpersons  of  the  Council  as  he  shall  deem  appro- 
■  V  •'      r  i   r.  port  to  such  officials  of 

PreMdeni  ui  liie  Director  of  the  White  House 
V  shall  from  time  to  time  determine. 


Sec.   2.   Functi 


ons 


Trie 


h  irpersons  may,  from  time  to  time,  invite  experts 
**'•"'  Council  and  may  form  subcommittees  of  the 


Council  shall  advise  the  President  on  matters 

iinolving  sustainable  development.  "Sustainable  development"  is  broadly 
detlned  as  economic  growth  that  will  benefit  present  and  future  generations 
without  detnmenially  affecting  the  resources  or  biological  systems  of  the 

planet. 

(bj  Thie  Council  shall  develop  and  recommend  to  the  President  a  national 

su-^tamable  devek  [jment  action  strategy  that  will  foster  economic  vitality. 

[l]  The  chairperson  i 

to  submit  mfornidtion   

Council  to  revifnv  and  r*  {  rt  to  the  Council  ori  the  development  of  national 
and  local  sustainable  development  plans. 

Sec.  3.  Administration,  (a)  The  heads  of  executive  agencies  shall,  to  the 
extent  permitted  by  law,  provide  to  the  Council  such  information  with 
respect  to   sustainable  development  as  the  Council  requires  to  carry  out 

its  functions. 

I  j  Members  of  liie  Council  shall  serve  without  compensation,  but  shall 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as 
authorized   bv    law    for  f^rs  r^^   serving  intermittently  in  the  Government 

service  (5  IbS  C,  5"01-^7i,jri 

(cj  The  White  House  Office  on  Environmental  Policy  shall  obtain  funding 
for  the  Council  from  the  Department  of  the  Interior  or  such  other  sources 
(including  other  Federal  agencies)  as  may  lawfully  contribute  to  such  activi- 
ties  The  funding  received  shall  provide  for  the  administrative  and  financial 

support  c:f  the  Couniol 

(dj  The  Office  of  Adininis'r.tti  ui  in  the  fclxecutive  Office  of  the  President 
shall,  on  a  reimbursable  bas!^    provide  such  administrative  services  for  the 

Council  a-s  may  be  required. 

Sec.  4.  General  (a)  I  have  determined  that  the  Council  shall  be  established 

in  compliance  with  the  Federal  Advlsorv  Committee  Act,  as  amended  (5 

I-ISC.  App,).  N'otwdthstandme  anv  coh.^r  Lxoiiitn,  ,>  order,  the  functions  of 

the  President  under  the  Federal  A^Vvisorv  ConuniS-'^e  .■*..  t  i,^  ..re*-".  :>-d,  except 
that  of  reporting  to  the  Congn^'ss,  wroi  h  .irp  an ';'•  <«J."e  tu  the  Council, 
shall  be  performed  bv  the  Offic:e  .A  ,\drrnn,st;diicui  u:  the  Executive  Office 
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cf  the  F'resuipn?  in  accord  with  the  guidelines  and  procedures  established 
by  the  Adm;rn>fra'Lir  of  General  Services, 

(b)  The  Courc  :l    sha!l   exist   for   a   period   of  2   years   torn   the   date   of 
this  order.  r.r.!f>s  ;!->:'  (!(,unr.irs  charter  is  subsequently  extended 

(c)  Executive  Order  ."-in    12737,  which  established  the  President's  (it-ainiis^ 
sion  on  Environmental  Quality,  is  revoked 


0<JlXXXlMAN  ^j\^M>^^ 


THE  WHITE  HOUSE. 
June  29.  1993. 


Editorial  note:  For  the  President's  remarks  on  the  Council  on  Sustainable  Development,  see 
the  Weekly  Compilation  of  Presidential  Documents  (vo\  2^  p  1076). 
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Expcufivt-  Order   128'i3  of  T:inp  m    iQ<51 

Blocking     (lOvernment     of     Mditi     i'ropeiiv     diUi     l''ruh;l;i;i;i); 

Transactions  With  Haiti 


ilopment,  see 


By  the  u  h  r:ty  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  - >'  in  1  States  of  America,  including  the  International  Emergency 
Economi  r  v^.;>  Act  (50  U.S.C.  1701  et  seq],  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq],  section  5  of  the  United  Nations  Participation 
Act  of  1945,  as  amended  (22  U.S.C.  287c),  and  section  301  of  title  3  of 
the  United  States  Code,  in  view  of  United  Nations  Security  Council  Resolu- 
tion No  ^4  1  of  June  16,  1993,  and  in  order  to  take  additional  steps  with 
respect  to  ;f>>  a  •:  ;ns  and  policies  of  the  de  facto  regime  in  Haiti  and 
the  national  f  rijrgency  described  and  declared  in  Executive  Order  No.  12775, 

I,  VVILLi.\.M  ].  CLINTON.  President  of  the  United  States  of  America,  hereby 
order 

Section  1    hx  t;  ■  r    iijt      <  provided  in  regulations,  orders,  directives, 

or  iic  t'lisps  wlu  h  n  .:*  :  reafter  be  issued  pursuant  to  this  order,  and  notwith- 
standing the  f=xi-'Mr:'>^  f  any  rights  or  obligations  conferred  or  imposed 
bv  .I'v  int^-rnati  lii  ri^:«t>fT:  "at  or  any  contract  entered  into  or  any  license 
c:  ;  Hrriit  granted  before  the  effective  date  of  this  order,  all  property  and 
i:.'-  :^<;'s  \n  property  of  *.hp  Go'/omment  of  Haiti  and  the  de  facto  regime 

•*<:;>  or  indirectly  by  the  Government  of  Haiti 
1  .i.  or  by  entities,  wherever  located  or  organized, 
')f  Government  of  Haiti  or  the  de  facto  regime 
if'd  States,  that  hereafter  come  within  the  United 
Aithin  the  possession  or  control  of 


or  \he  dr  facto  rn^irije  :n 
owned   or  contrr-llpd   b\ 
in  Hditi,  that  are  .n  it'if  ' 
States,   nr  that   arp   or   herp-iftpr 
I  'n;'pd  '^t'cVfs  persor^,  i 


1 J  tr  K   heir  overseas  branches,  are  blocked. 

x*»^:  '    :  rovided  in   regulations,   orders,   directives. 


^1  ^  'i 


Ser.    2,    Kxrppt    *■:■•    th 

r' aft*:  '>e  issued  pursuant  to  this  order,  all  property 

fr'v    f  s:;v  Haitian  national  providing  substantial  finan- 

'nti  'ions  to  the  de  facto  regime  in  Haiti,  or  doing 

suDbiarrja!   r  :', n^>';s   w'h   the  de  farto  regime  in  Haiti,  as  identified  by 

the  Secrft.irv  of  '•?"    =  r'-is.r.,  that  are  in  the  United  States,  that  hereafter 


or  i\(  "nst^'s  -AT;! 
and  intpre^.t'^  ;n  pr""'t 
■  Wit  :-)r  rnii'f'riai  -  n 
i':a!  hcS.Ui-'<$ 
f)f    '!?- 


^, 


cc  iT"  .viihin  the  United  Stales,  or  that  are  or  hereafter  come  within  the 
possession  or  control  of  United  States  persons,  including  their  overseas 
branches,  are  blocked. 


Se<;,   3.   T! 

or   nrr: 

orders,     ' . 
this  Older 


1H0= 


\ jij  vMn^  dO  prohibited,  notwithstanding  the  existence  of  any 
iKsi  ;i>  :  onferred  or  imposed  by  any  international  agreement 
at  entered  into  or  any  license  or  permit  granted  before  the 
•t  ;s  order,  except  to  the  extent  provided  in  regulations, 
or  licenses  which  may  hereafter  be  issued  pursuant  to 


(a)  The  sale  or  supply,  by  United  States  persons,  or  from  the  United 
Sfatps   or  using  I'  S  -roei^tcrorl  vessels  or  aircraft,  of  petroleum  or  petroleum 

;  r  nUi(ts  j:  arms  and  rt odtt  1  n  aferiel  of  all  types,  including  weapons  and 
snir:  jni'o  n  rn  nhir\  v-h  :p-  ;  d  equipment,  police  equipment  and  spare 
p  i:S  f  f  the  at  ir^^mentoinr'd,  regardless  of  origin,  to  any  person  or  entity 
nt  h:^;;!  :  *  anv  j  f^rson  cr  entity  for  the  purpose  of  any  business  carried 
or     •ipra'f'd  tr  :n  Haiti,  and  any  activities  by  United  States  persons 


on   1 
or  II 


n;t-d 


which  promote  or  are  calculated  to  promote  such 


Sfi.e  ;,';r 


(b)  The    dirn^e  on  U.S.-regii,iu;ttu  vt>i,>els  of  petroleum  or  petroleum  prod- 
ucts, or  ariTis   and  related  materiel  of  all  types,  including  weapons  and 
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ammunition,  militan  vfhicles  and  equipment,  police  equipment  and  spare 
parts  for  the  aforement.cned,  regardless  of  origin,  with  entr>-  ir.tc  (jr  witn 
the  intent  to  enter,  the  temtorv  or  territorial  sea  of  Haiti, 

(c)  Any  transaction  by  any  Um'ed  Sta'es  person  that  evades  or  avoids, 
or  has  the  purpose  of  evading  or  avoiding  or  aUernpts  to  violate,  any 
of  the  prohibitions  set  forth  in  this  order 

Sec.  4.  The  exemption  for  exportation  from  the  United  States  to  Haiti  of 
rice,  beans,  sugar,  wheat  flour,  and  cooking  oil  m  section  2((  Kii.j  of  Executive 
Order  No.  12779  shall  not  an  l>  to  expcrtations  m  which  either  the  c/p 
facto  regime  in  Haiti  or  any  person  identified  by  the  Secretary  of  the  Treasur)- 
pursuant  to  section  2  of  this  order  is  a  direct  or  '.ndireot  party. 

Sec.  5.  For  the  purposes  of  this  order; 

(a)  The  term  "Haitian  national"  nif-ans  a  citizen  of  Haiti,  wherever  located; 
an  entity  or  body  organized  under  the  laws  of  Haai;  and  any  other  person, 
entity,  or  body  located  in  Haiti  and  engaging  in  the  importation,  storage, 
or  distribution  of  products  or  commoct:*;*  ^  ntrolU'd  Iv  sanctions  imposed 
on  Haiti  pursuant  to  resolutions  afiop'ed  either  bv  the  Lnited  Nations  Secu- 
rity Council  or  the  Organization  of  American  states,  or  otherwise  facilitating 
transactions  inconsistent  with  those  sanctions 

(b)  The  definitions  contained  m  section  3  of  Execu'ive  Order  .\'o.  12779 
apply  to  the  terms  used  in  this  order 

Sec.  6.  The  Secretary  of  the  Treasury,  in  consultation,  With  the  Se(  retary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promtiigation 
of  rules  and  regulations,  and  to  emplov  ali  powers  granted  to  me  bv  the 
International  Emergency  Economic  Powers  An  and  the  United  Nations  Far 
ticipation  Act.  as  may  be  necessary  to  carry  cut  the  purpose  of  this  c-riier 
Such  actions  may  include  the  profubition  or  regulation  of  entrv  iiitr-  thr- 
United  States  of  any  vessel  or  aircraft  which  is  determined  tC'  ha\e  been 
in  violation  of  United  Nations  Security  Council  Resolution  No,  841  Th^^ 
Secretary  of  the  Treasur/  mav  redelegate  anv  of  these  functions  to  other 
officers  and  agencies  of  the  I'mted  States  Cicvernment.  all  agencies  of  which 
are  hereby  directed  to  take  all  appropriate  measures  within  their  authontv 
to  carry  out  the  provisions  of  this  order,  including  suspension  or  termnnaficn 
of  licenses  or  other  authorizations   in  effect   as  of  the  date  of  this  orde-- 

Sec.  7.  Section  4  of  Executive  Order  No  12775  and  sections  :(cj  and  4 
of  Executive  Order  No,  12779  are  hereby  revoked  to  the  extent  inconsistent 
with  this  order.  Otherwise,  the  provisions  of  this  order  supp.lement  the 
provisions  of  Executive  Order  No   12779 

Sec.  8.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit. 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  Inslrumentahties,  its  officers  or  employees,  or  any  other 
person. 


(a)Thisordttr  ;>  eftMf  tive  immediately 

Pr'  ""r's   --rder  sr^ai:   be   transmitted   to   the  Congress  and   published   in 
Lne  federal  Register 


^x^lJ^JAJLAA^  <rtoA^^ 


THE  W-fiTT:  Hdl'SK 
June  30    l'^^>h 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legai  effect,  nx)st  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguiatior.s  :s  sc-iq  ty 
the  Superintendent  of  [Documents  Prices  of 
ne*  books  are  listed  m  r^.e  first  FEDERAL 
RtGiSTE"  issue  of  eac^  *«e*i 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

5  CFR  Part  581 
RIN  3206-AB42 

Processing  Garpishment  Orders  for 
Child  Suppoii  and'or  Alimony 

agency:  Office  of.Personnel 
Mi",  igement. 
action:  Final  rule.  ' 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  amending  its 
regulations  concerning  the  processing  of 
gami.shment  orders  for  child  support 
and/or  alimony.  The  amendments 
remove  the  requirement  that  legal 
process  expressly  name  a  governmental 
entity  as  the  garnishee  and  add  several 
new  types  of  bonuses  and  allowances  to 
the  list  of  payments  that  are  subject  to 
garnishment.  In  addition.  0PM  is 
making  technical  amendments, 
including  an  amendment  at  the  request 
of  the  Department  of  Veterans  AfTairs, 
and  updating  the  list  of  agents 
designated  to  receive  legal  process. 
EFFECTIVE  DATE;  A'^gust  2,  1993. 
FOR  FURTHER  INFORMATION  CONTACT; 
Murrav  M   Mtt-k.  r,  {2(^2]  506-1980. 
SUPPLEMESfTARY  INFORMATION:  These 
amendments  follow  two  separate 
notices  of  proposed  rulemaking  The 
first  notice  of  proposed  rulemaking  was 
published  on  March  5,  1991  (56  PR 
9181).  and  is  in  response  to  a  decision 
issued  by  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  on 
September  28,  1990.  In  Millard  v. 
United  States,  916  F.2d  1  (Fed.  Qr. 
1990),  the  appellant  obligor  asserted. 
inter  alia,  that  his  e.Tiploying  agency, 
the  Department  of  the  Army,  violated 
the  garnishment  regulations,  5  CFR 
581. 202(a),  when  it  complied  with  legal 
process  that  did  not  specifically  name 
the  Department  of  the  Army  as 
garnishee.  The  .^rmy  countered  by 


explaining  that  it  interpreted  OPM's 
regulation  as  being  satisfied  by  the 
generic  designation  of  "employer" 
which  appeared  on  the  wage  assignment 
that  it  had  received  from  the  California 
State  court.  The  Federal  Circuit 
accepted  the  Army's  interpretation, 
noting  that  the  appellant  debtor's 
interpretation  of  the  regulation  would 
render  the  regulation  invalid  as  being 
clearly  inconsistent  with  the  statute.  On 
May  13,  1991.  the  United  States 
Supreme  Court  denied  further  review 
(111  S.Ct.  2012). 

OPM's  amendment  clarifies  the  matter 
by  revising  5  CFR  581.202(a)  to  slate 
that  legal  process  need  not  expressly 
name  a  governmental  entity  as  the 
garnishee.  OPM  received  only  one 
written  comment  in  response  to  its 
proposal.  By  letter  dated  April  17. 1991, 
the  Federal  Retirement  Thrift 
Investment  Board  advised  OPM  that 
OPM  had  erroneously  listed  5  U.S.C. 
8437  as  authority  for  the  garnishment 
regulations  in  Part  581  and  that  in 
accordance  with  5  U.S.C.  8474fb)(5),  the 
Executive  Director  of  the  Board  was 
responsible  for  implementing  5  U.S.C. 
8437,  the  statutory  provision  permitting 
money  held  in  the  Thrift  Savings  Fund 
to  be  subject  to  legal  process  for  the 
enforcement  of  child  support  and 
alimony  obligations.  Without  referring 
to  the  Federal  Circuit's  decision,  the 
Board's  letter  contmued  that  the  Board 
did  not  intend  to  make  any  payments 
from  the  Thrift  Savings  Fund  in 
response  to  any  legal  process  that  did 
not  expressly  direct  the  payment  or  the 
garnishment  of  money  in  the  Thrift 
Savings  Plan. 

In  response  to  the  Board's  letter,  OPM 
has  corrected  the  Authority  provision  in 
part  581.  OPM  expressly  acknowledges 
that  5  U.S.C.  8437  is  not  an  authority  for 
part  581.  OPM  also  concurs  that  with 
regard  to  the  garnishment  of  moneys  in 
the  Thrift  Savings  Fund,  the  regulatory 
prov  isinns  in  Part  581  are  inapplicable. 
ii   '.vt\  er,  OFM  respectfully  disagrees 
with  any  inference  that  5  CFR 
581.202(a)  should  not  be  amended. 

On  the  contTar>',  OPM  believes  that  in 
accordance  with  and  in  addition  to  the 
decision  of  the  Federal  Circuit,  there  are 
a  series  of  critical  factors  which 
mandate  the  proposed  amendment:  the 
overwhelmingly  clear  intent  of  Congress 
to  permit  the  United  States  Government 
to  comply  with  legal  process  for  child 
support  and  alimony  obligations;  the 


refusal  to  place  form  over  substance  and 
thereby  shield  a  delinquent  debtor 
while  denying  benefits  to  the  party 
awarded  those  benefits  by  the  reviewing 
court  or  other  lawful  authority;  the 
employment  relationship  that  results  in 
the  payment  of  benefits  from  the  United 
States  Government  to  the  debtor;  and 
the  intent  of  the  State  court  to  garnish 
moneys  payable  by  the  United  States 
Government  to  the  debtor. 

Based  on  these  critical  considerations, 
OPM  has  recently  determined  that  an 
"Order  Withholding  From  Earnings" 
is.sued  by  a  Texas  State  court  that  was 
addressed  to  "any  employer  of  the 
obligor"  was  enforceable  by  OPM.  as  the 
administrator  of  the  Civil  Service 
Retirement  System,  against  the 
retirement  benefits  of  the  obligor  retiree. 
Similarly,  OPM  has  recently  determined 
that  an  "Order  Assigning  Civil  Service 
Payments"  issued  by  a  Washington 
State  court  which  did  not  list  any 
garnishee,  but  which  was  clearly 
intended  to  result  in  payment  by  OPM, 
was  enforceable  as  legal  process  under 
part  581. 

The  second  notice  of  proposed 
rulemaking  was  published  on  June  20. 
1991  (56  FR  28350),  and  was  made 
necessary  by  the  enactment  on 
November  5.  1990.  of  the  Federal 
Employees  Pay  Comparability  Act  of 
1990.  Public  Law  101-509.  which 
provided,  among  other  things,  for 
various  new  types  of  bonuses, 
allowances,  and  adjustments.  These 
new  items  have  been  added  to  the  list 
of  payments  deemed  to  be  remuneration 
for  employment  for  purposes  of 
garnishment.  The  Office  of  Management 
and  Budget  has  expressly  requested  that 
OPM  make  this  revision. 

OPM  received  only  one  written 
comment  concerning  this  proposal.  The 
Director  of  the  Division  of  Child 
Support  Enforcement  of  the  State  of 
Virginia  responded  in  favor  of  the 
proposal. 

While  not  specifically  related  to  the 
two  proposed  amendments.  OPM  has 
received  comments  which  have  resuhed 
in  various  technical  amendments, 
including  a  technical  amendment  to  5 
CFR  581.104(f)  requested  by  the 
Department  of  Veterans  Affairs,  and  an 
amendment  to  5  CFR  831.306(c) 
requested  by  the  Department  of  Human 
Resources  of  the  State  of  Alabama. 
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E,0.  12291,  Federal  Rp:si''»''on 

I  have  determined  that  tiiis  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291.  Federal  Regulation. 

Remi'ata-v  Flexibility  Act 

I  ccilA}  Lhdt  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  their  effects  are  limited 
primarily  to  Federal  employees. 

I  IS-   )f  ^:  jhjects  in  5  CFR  Part  561 

Aiiiijony,  Ciiild  weifara.  Government 
employees.  Wages. 
US.  Office  of  Personnel  Management. 
Patricia  W.  Lattiaora,  j 

Acting  Deputy  Director 

Accordingly.  OPM  is  amending  5  CFR 
Part  581  as  follows: 


PART  531— PHCCr 

GAR^ii':-'^^=l^r  Oh 

suPf^OH"  an:,  Or! 


=>S  rOrt  CHILD 
f.ONY 


UMI 


1.  The  authority  citation  for  Part  581 
is  revised  to  read  as  follows: 

Authority:  42  U  S  C.  659,  681-662;  15 
U.S.C  1673:  E.O.  12105  (43  PR  59465  and  3 
CFk  262)  (1979). 

2.  Section  581.103  is  amended  by 
republishing  paragraph  (a)  introductory 
text,  revising  paragraphs  (o)(10).  (a)(20), 
{a)(21).  and  (a)(22).  republishing  (a)(23) 
introductory  text,  revising  paragraph 
(a)(23](v).  and  by  adding  paragraphs 
(a)(24),  {a)(25).  (■a)(26).  (aj(27)  and  (a)(28) 
to  read  as  follows: 

§5^'  '"^3     Mon<;/«  «r  c^  Sf- ijbject  to 
garrni-ime"t. 

(a)  For  the  personal  service  of  a 
civilian  employee  obligor: 

•  •        •        •        • 

(10)  Recruitment  incentives, 
recnntment  and  relocation  bonuses  and 
retention  allowances: 

>        •        •        •        • 

(20)  Cash  awards,  including 
performance-ba.sed  cash  awards; 

(21)  Agency  and  Presidential 
incentive  awards  (except  whei^  such 
award  is  for  making  a  suggestion); 

(22)  Senior  Executive  Service  rank 
and  performance  awards: 

(21)  Moneys  due  for  the  services  of  a 
deceased  employee  obligor,  including: 

*  •        •        •        • 

(v)  Amounts  of  checks  drawn  for 
mone>-s  due  which  were  not  deUvered 
by  the  governmental  entity  to  the 
employee  obligor  prior  to  the  employee 
obligor's  death  or  which  were  not 
negotiated  and  returned  to  the 
governmental  entity  because  of  the 
death  of  the  employee  obligor,  except 
those  moneys  due  that  are  listed  in 
§58M04(i); 


(24)  Interim  geographic  adjustments 
and  locality-based  comparability 
payments; 

(25)  Staffing  differentials; 

(26)  Supervisory  differentials; 

(27)  Special  pay  adjustments  for  law 
enforcement  ofricers  in  selected  cities; 
and 

(28)  Advances  in  pay. 

3.  Section  581.104  is  am.ended  as 
follows: 

a.  Amendatory  instruction  3  which 
appeared  in  the  final  rule  under  5  CFR 
part  581  published  August  1.  1991.  (56 
FR  36723)  is  corre<:ted  to  read:  "Section 
581.104  is  amended  by  revising 
paragraph  (h)  introductory  text,  by 
adding  paragraph  (h)(3).  by  revising 
paragraph  (i),  and  by  adding  paragraphs 
(j)  and  (k)  to  read  as  follows:  " 

b.  Paragraph  (f)  is  revised  to  read  as 
follows: 

$  58 1 . 1 04    Moneys  which  ar*  not  aubject  to 
garnishiTHsnt 

•  *         «         •         * 

(f)  Education  and  vocational 
rehabilitation  benefits  for  veterans  and 
eligible  persons  undHr  chapters  30.  31. 
32.  35.  and  36  of  title  38.  United  Slates 
Code,  and  chapters  106  and  107  of  title 
10.  United  States  Code; 

•  •        •        •        • 

4.  Section  581.202  is  amended  by 
revising  paragraphs  (a)  and  (c)  as 

follows: 

§581.202     Service  c' p7C?3s 

(a)  A  party  using  this  part  shall  serve 
legal  process  on  the  designated  agent  of 
the  governmental  entity  which  has 
moneys  due  and  payable  to  the  obligor 
Where  the  legal  process  is  directed  to  a 
governmental  entity  which  holds 
moneys  which  are  otherwise  payable  to 
an  individual,  end  the  purpose  of  the 
legal  process  is  to  compel  the 
governmental  entity  to  make  a  payment 
from  such  money  in  order  to  satisfy  a 
legal  obligation  of  such  individual  to 
provide  child  support  or  make  alimony 
payments,  the  legal  process  need  not 
expressly  name  the  governmental  entity 
as  a  garnishee. 

•  •        •        •        • 

(c)  Where  it  does  not  appear  from  the 
face  of  the  process  that  it  has  been 
brought  to  enforce  the  legal  oblig3tion(s) 
defined  in  §  581.102(d)  and/or  (e),  the 
process  must  be  accompanied  by  a 
certified  copy  of  the  court  order  or  other 
document  establishing  such  legal 
obligations(s). 

•  •        •        •        • 

.   5.  Section  581.306  is  amended  by 
revising  paragraph  (c)  as  follows: 


§581.306    Ijck  cf  rioney*  due  f'c-n.  Of 
payable  by,  ■  goverrrver.ifi'  ert'»»  aerssd 
v>  ith  legal  process. 

(cj  in  mstanres  where  an  employee 
obligor  separates  f.-om  his/her 
employment  with  a  govenimental  entity 
which  is  presently  honoring  a 
continuing  legal  process,  the  entity  shall 
inform  the  party  who  caused  the  legal 
process  to  be  served,  or  the  party's 
representative,  end  the  court,  or  other 
authority,  that  the  payments  are  being 
discontinued.  In  cases  where  the  obligor 
has  a  Thrift  Savings  Fund  account,  or 
has  retired,  or  has  separated  and 
reque.sted  a  refund  of  retirement 
contributions,  or  transferred,  or  is 
receiving  benefits  under  the  Federal 
Employees'  Compensation  Act.  or  whe-'e 
the  employee  obligcr  has  been 
employed  by  either  another 
governmental  entity  or  by  a  private 
employer,  and  where  this  information  is 
known  by  the  governmental  entity,  the 
governmental  entity  shall  provide  the 
party  with  the  designated  agent  for  the 
new  disbursing  governmental  entity  or 
with  the  name  and  address  of  the 
private  employer. 

6.  Appendix  A  to  Part  531  is  revised 
to  read  as  follov/j;: 

Appendix  A  to  Part  581 — List  of  Agents 
Designated  to  .\ccept  Legal  Process 

(This  appendix  lists  the  agents  designated 
to  accept  legal  process  for  the  Executive 
Branch  of  the  United  States,  the  United 
States  Postal  Service,  the  Postal  Rate 
Conunissicn.  the  District  of  Columbia. 
American  Sauioa,  Guam,  the  Virgin  !.«lands. 
and  the  Sn-ifhsonian  Institution. 1 

1.  DETARTMENTS 
Department  of  Agriculture 

Gf  neral  Counsel,  Department  of  Agriculture, 
Research  and  Operations  Division,  Room 
2321,  South  Baildiiig.  14th  & 
Independence  Avo..  SW..  Washington,  DC 
20250,  (202)  720-5565 

Departmf^nt  of  f.cni.iprce 

1.  For  employee  obligors.in  the  L-fTice  tif 
the  Secretary,  Bureau  of  Economic  Analysis, 
Bureau  of  Export  Administration.  Economic 
Development  .^dmiriistration.  Economics  and 
Statistics  Administration.  Minority  Business 
Development  Agency,  National  Technical 
Infonr.ation  Service,  National 
Telecommunications  and  Information 
Administration,  Technology  Administration, 
and  United  States  Travel  and  Tourism 
Administration: 

Personnel  Officer,  Office  of  Personnel 
Operations.  Office  of  the  Secretary,  4th  ana 
Constitution  Avenue,  MV.,  Room  5005, 
Washington,  DC  20230,  (202)  482-3827 

2.  Bureau  of  the  Census 

Chief,  Personnel  and  Payroll  Systems  Branch, 
Personnel  Division,  FOB  #3,  Room  3254, 
Washington,  DC  20233,  (301)  763-1520 
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For  agent  for  decennial  census  eraplovees 

Chief.  Finance  Division,  WP,  Ro-m  412, 
Washington.  DC  20233,  (301!  763-5654 

3.  International  Trade  Administration 

Director,  Personnel  Management  Divisicn. 
14th  and  Constitution  Avenue,  N'W  ,  Room 
4809  Washington,  DC  20230,  i.02!  482- 
3438 

4  .National  Insti'jte  of  Science  and 

Technology 

Pers.mnei  Officer.  Office  of  Personmi  a:.i: 
Civil  Rights,  Administration  Bui,td:cg 
Room  A-123,  Gaithorsburs,  MD  ZOJ'Qg, 
(301)975-3000 

5  National  Oceanic  and  Atmospheric 

Adm.inistration 

A  Agent  for  organizations  of  the  Netior.ai 
Oceanic  and  Atmospheric  .^.ci.mini.sira'ion  m 
the  Mptropolitan  Washtngtcx   DC,  ,f\ro6 
.Sationai  Oceanic  and  Atmospheric 
Administration,  Director.  Operation.s 
Division,  Office  of  Personnel  and  Civil 
Rights.  Office  of  .Administration,  1335  Ecst- 
West  Highway,  Room  3352,  SSMr>-l. 
Sliver  Spring,  MD  20910.  (301)  71,3-0527 
B,  Agent  for  organizations  of  the  National 
Oceanic  and  Atmospheric  Administration  in 
the  States  of  Alabama,  Arkansas,  Florida, 
Georgia,  Illinois.  Indiana,  Iowa,  Kentucky, 
L'lui.siana,  Michigan,  Minnesota,  Mis.iiissippi, 
Missouri,  Ohio.  Tennessee,  and  Wisconsin 
Personnel  Officer,  Central  Administrative 
Support  Center,  NOAA  GC,  Federal 
Buiidmg,  601  East  12th  Street.  Room  1736, 
Kansas  City,  MO  64106,  (816)  867-2056 
C  Agent  for  National  Marine  Fisheries 
Service  employees  only,  CASC  is  agent  in  the 
States  of  Texas,  .North  Carolina  and  South 
Carolina.  For  the  National  Weather  Service 
employees  only,  CASC  is  agent  in  the  States 
nf  Colorado,  Kansas,  Nebraska,  North  Dakota 
South  Dakota,  and  Wyoming, 
Personnel  Officer,  Eastern  Admmistrative 
Support  Center,  .NOA.A  EC,  253  Monticello 
Avenue,  Norfolk,  \A  23510,  f804)  441- 
6516 

D-  Agent  for  organizations  of  me  .National 
Oceanic  and  Atmospheric  Admiinistration  m 
the  Slates  ofi  Colorado,  Kansas,  Nebraska 
New  Mexico.  North  Dakota.  Oklahom.a,  Sn's:r> 
Dakota,  Texas  and  Wyoming  For  NO.*. A 
National  Weather  Service  empioyws  onlv. 
MASC  is  agent  in  the  States  of  New  Mexico 
Texas,  Oklahoma,  Arkansas,  Louisiana, 
Tennessee,  Mississippi,  Alabam.a,  Georgia, 
Florida,  and  Puerto  Rico 

Personnel  Officer,  Mountain  Administrative 
Support  Center  (MASC).  NOAA  MC,  325 
Broadway.  Boulder,  Colorado  80303-3328 
(303)  497'-6305 

E.  Agent  for  organizations  of  the  National 
Oceanic  and  Atmospheric  Admmistration  in 
the  States  of:  Alaska,  Arizona,  California. 
Hawaii,  Idaho,  Montana,  Nevada.  Oreg.'^n 
Utah,  Washington,  Amencan  Samoa,  and  the 
Trust  Territories. 

Personnel  Officer,  Western  Administrative 
Support  Center  (WASC),  NOA.A  WC,  7600 
Sand  Point  Way  NE.,  BIN  C25700.  Seattle. 
WA  98115-0070,  (703)  305-8231 


6  Office  of  the  Inspector  General 

Personnel  Officer,  Resource  Management 
Division,  14;h  k  Constitution  Avenue, 
NW    Room  7713,  Washington,  DC  20230, 
(202)  482-4948 

7  Patent  and  Trademark  Office 

Chief  Payroll  and  Processing  Branch,  Box  3. 
Washington.  DC  20231,  (703)  305-fl208 

ft  I'nited  States  Foreign  and  Commercial 

Serv  ice 

Director  Off  ce  of  Foreign  Service  Personnel, 
14th  k  Constitution  Avenue,  NW.,  Room 
3615,  Washington,  DC  20230,  (202)  482- 
3133 

9  In  cji.ses  where  the  na.nie  of  '.he  operating 
an  it  in  the  Departirenf  of  Corrunerce  cannot 

be  ascerlamed 

Director  cf  Personnel  Department  of 
Commerce,  14th  and  Constitution  Avenue, 
NW    RcKim  5001   Washington,  DC  20230, 

;202)  3:^7-480:' 

Department  of  Defense 

a  Civilian  employees  in  Germany: 
Cximmander  266th  Theater  Finaoce  Corps, 
Attention  AEUCF-CPF,  APO  NY  09007- 
0137,  049-6221-57-8911,  Autovon:  370- 
8911 

b.  Nonappropriated  fund  civilian 
employees  of  the  Army  Post  Exchanges: 
Anny  and  Ait  Force  Exchange  Service, 
Attention  C.M-(>-R],  P.O.  Box  660202, 
Dallas,  TX  75266-0202,  (214)  312-2011 

c  ,M!  r)t).er  Amu  personnel,  active  and 

re*  1  red 

Director.  DF.AS — Indianapolis  Center, 
A'tention  DFAS-I-GG,  Indianapolis,  IN 

46249.(317)542-2155 

Wivy 

Active  duty.  Reserve,  Fleet  reserve  of 

■'ftircd  members: 

D..txtor.  Navy  family  Allowance  Activity, 
Anthony  J.  Celebrezze  Federal  Building, 
Cleveland.  OH  44199-2087.  (216)  522- 

5301 

PrcKess  affecting  the  pay  of  civilian 
employees  of  the  Department  of  the  Navy. 

including  the  Marine  Corps; 

(i)  If  currently  employed  at  Navy  or  Marine 
Orps  activities  (including  nonappropriated 
fund  instrumentalifies)  or  installations 
Situated  wit   m  the  territorial  jurisdiction  of 
the  issuing  court,  such  process  maybe  served 
cm  the  commanding  officer  or  head  of  such 
activity  or  installation,  or  princip>al  assistant 
specifically  designated  in  writing  by  such 
official. 

(li)  In  other  cases  involving  civilian 
employees,  such  process  may  be  serviced  in 
the  manner  indicated  below: 

(A)  If  pertaining  to  civ,!  service  personnel 
of  the  .Navy  or  Marine  Cxirps  such  process 
may  be  served  on 

Director  of  Civilian  Personnel  Law,  Office  of 
the  General  Counsel,  Nav7  Department, 
Washington,  DC  20390 

(B)  If  pertaining  to  non-c  ivil  service 
civilian  [personnel  of  Navy  Excharises  ir 
related  nonappropriated  fund 
instrumentalities  8dm.!nister«d  by  the  Navy 


\'\  Resale  ."^v^'en-  Office,  t:.i  <:  prfifc^s?  :t,k\  :h> 

Commanding  Off:  er  St.v\  Resale  System 
Office,  A!,tpr'!riri   iiiiiv.stnal  Relation! 
Officer.  2'«'r:  >fi*«»'  eciii  Third  Avenue, 
Brooklyn  *->  i  ],,M>2 

(C)  If  penti.n.ng  to  non-civil  service 
personnel    '  Nsv\  ;    ^>s,  messes,  or 
recreationfa ;  in ; .  i . t , es  non-appropriated 
funds),  fuch  prtxi^ss  ".aii  be  served  on: 
Chief  of  Navy  Pprj;n::n(»!   l)i-(*i  t(  r 

RecreefK-:',h'  :!>eri':re  ;).v,:S!i:n    !'t',:<;' 
NMPC-7ij,  \Sn$':-..:\ii^f>r.   1X^20370 

(D)  If  pertain    ji  ?n  n  civil  service 
civilian  pcrsar.rif',  i  '  it.^er  nonappropriated 
fund  iiistruinen!6ii'.e«  which  fall  outside  the 
purview  of  the  (  i;pf  r  f  NhvsI  Personnel  or 
the  Command i::g    IP^  rer,  Navy  Resale 
Systems  Office  s  ,(  r.  as  locally  established 
morale  wt- ?«->>  a-  i    i.^er  vxrial  and  hobby 
clubs.  .s„-,  :.  prT,.(  !■■,*  :-,,;,  !.<■  served  on  the 
commanding  ofTicer  of  the  activity 
concerned. 

(E)  If  pertaining  to  non<ivil  personnel  of 
any  Marine  Corps  nonappropriated  fund 
instrumentalities,  such  process  may  be 
served  on  the  commanding  officer  of  the 
activity  concerned. 


Marine  Corps 

Active  duty, 
members: 


and  retired  military 


Director,  DFAS— Kansas  City  Center  (Code 
G),  Kansas  City,  MO  64197-0001.  (816) 
926-7103 

(For  civilian  employees  of  the  Marine  Corps, 
see  the  listing  above  for  civilian  employees 
of  the  Navy.) 

Air  Force 

1.  Active  duty.  Reserve,  Air  National  Guard 
(ANG),  retired  military  members  and  civilian 
employees  of  appropriated  fund  activities. 
Director,  DFAS— Denver  Center,  Attention: 

GL,  Denver,  CO  80279-5000,  (303)  67&- 
7524 

2.  Nonappropriated  fund  civilian 
employees  of  tnse  exchanges; 

Army  and  A'r  Force  Exchange  Service, 
Attention:  CM-C-Rl.  P.O.  Box  650038.  (214) 
78-2005  or  (214)  780-3111 

3.  Gvilian  employees  of  all  other  Air  Force 
nonappropriated  fund  activities: 

HQ  AFMWRC/GC,  Randolph  AFB.  TX 
78150-7000,  (512)  652-6691 

Defense  Advance  Research  Project  Agency 

Air  Force  District  of  Washington,  Accounting 
and  Finance  Office,  Attention:  15DA, 
Washington.  DC  20332-5260.  (202)  767- 
4211 

Defense  Communications  Agency 

General  Counsel  or  Deputy  General  Counsel, 
Office  of  the  General  Counsel  (Code  AL), 
Defense  Communications  Agency, 
Washington.  DC  20305-2000,  (202)  692- 
2009 

Defense  Contract  Audit  Agency 

Director  of  Personnel,  Cameron  Station, 

Aiexandnfi  \  *  22304-6178,(703)274- 
7325 
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Dfffinse  Finance  and  Acvounting  Sen'icf 

Director,  DFAS — Columbus  Centur 
Attention  AEP.  P  O  Box  18231  ^ 
Ciiumbuj,  OH  432:»-2317,  (514;  3J»- 
7232 

Defense  InteiLgence  Agfrcy 
General  Counsel.  The  Pentaj^on.  Washuigton, 
DC  20340-1029,  (202)  697-3945 

Defense  Inv^stigativB  S^rviirm  [>puty  ihr^-f'^r 
IResoiitT^sl,  1900  Half  Sirwt.  SW  , 
Washington.  DC  20324-1700.  (2021  47S-1311 

Defense  Lrgisiics  Agency 

1.  For  civiliar.  en;ploy9«<»  of  the  following 
Defense  Logistics  Agencv'  (DLM  activities: 
Headquarter*,  Defense  Lfig;«tici  Agency 
Defense  Admij:istrative  Support  Centi!r 
Defens«  Technical  Information  Oater 
Defense  Industrial  Plant  Equipra«nt  Center 
Defense  Constrjction  Supply  Cen'.er 
DL^  Systenis  Automation  Center 
Infonnanon  Processing  Center— rx^l-.rnbu« 
Defense  Reutilization  and  .Maxketing  Service 
Defense  Contract  Man3gprr,e!it  Command 
Defense  Contract  Managemt-nt  District  North 

Central 
D*?fense  Contract  Management  District 

Northeast 
Defense  Cx)ntract  Management  District  South 
Defense  Contract  Managem.en!  District  West 
Defense  Contract  Management  District — Los 

Angeles 
Defease  Depot — Columbus 
Defense  Dep<:)t — Memphis 
Defe.Tse  DisL'ibution  Region  East 
Defense  Distribution  Region  West 
Director.  DFAS— Columlxii  Center, 

Attention   AEP,  P  O  Box  182317, 

Coiumbus.  OH  43218-2,117  (614)  338- 

7232 

2  Defense  Eiectrf)nics  Supp'y  Cer'-^r 
Accounting  and  Finance  Off.cer  ;DESC- 
CT;.  1507  Wilmington  Pike.  Davlon.  OH 
45444-5000,(513)296-6415 

3  Defgnse  Genera!  Supply  Canter; 
,^ccounting  and  Finance  CXHcer  {DGSC- 
CF;,  R.chmond,  VA  2329'-5000,  (804) 
275-4347 

4  D«t>nse  Personnf»l  Su-4>)rt  Center 
Acrounting  and  Finance  Officer  (DPCS- 
CFl,  2800  South  20th  Str«et,  Philadelphia. 
PA  19101-8419.  (215)  7J7-2'41 

5  Defense  Depc>.  C^v. 'n  .Accounting  and 
Finance  Officer  (DDOl'-CFi,  Ogden.  UT 
84407-5000, (S16)  399-7538 

*^  Transition  Management  Office  Cleveland: 
.Accci.nting  and  Finance  Officer  (TMO- 
CLE-CTl,  ,*..nthony  I  OlebrBrze  Federal 
Ofi"cB  Building.  1240  East  Ninth  Street. 
Cleveland.  OH  44199-20M.  (216)552- 
6490 

7  Transition  Managem.en!  Office,  St.  Louis; 
.Accounting  and  Finance  Officer  (TMO- 
STL-CF).  1222  Spruce  Street,  St.  Louis, 
MO  63103,  (314)  331-5299 

Dffer.se  Mapping  Agency 

1   For  employet>s  of  the  DMA  Combat 
5<jpport  Center,  the  DMA  Hydrographic/ 
Topographic  Center,  the  Defense  Mapping 
Sciiool.  and  Headquarters 
.Asscx::idte  Genera!  Counsel  DM,\ 

HytlrographioTopographic  Center.  6500 

Brrxikes  Lane,  Washington  DC.  20315- 

0030.  (2021  227-2268 


2  For  employees  of  the  DMA  Aerospure 
Center 

Associate  General  Couns<=l.  DM.A  .A<»mcpH<  e 
Center.  3200  South  S«'..nnd  Street  St 
Louis.  MO  63118-3399.  (314)  263-4501 
3.  Forempk)ye««of  the  DMA  Reston 
Center,  the  DMA  Systems  Center,  and  the 
DMA  Telecommunications  Sen  ices  Center 
Associate  General  Counsel.  DMA  Systems 
Center.  12100  Sunset  Hills  Road.  Suitu  200 
Reston.  VA  22090-3207,  (7Q3j  487-fi106 

Defense  Suclear  Agency 

1.  For  employees  at  Kirtland  ,AFB.  New 
Mexico:  Duector,  Defense  Finance  and 
Accounting  Service.  Attention:  lA.  Denver, 
CO  8O27&-5O00,  (303)  676-7524 

2.  For  all  other  DN.A  employees:  G^jnoral 
Counsel,  Defe.-.se  Nuclear  Agency,  6801 
Telegraph  Road.  .Alexandria,  \A  22310- 
3398.(703)325-76^1 

Uniformed  Services  University  of  the  Health 
Sciences.  Director.  Personnel/Manpower. 
Qvilian  Personnel.  4301  Jones  Bridge 
Road.  Bethesda.  MD  20814-4799,  (301) 
295-3081 

With  respect  to  other  civilian  employees  of 
Department  of  Def^-nse  agencies,  or  other 
employing  activl'ies  within  the  Department 
of  Defense  or  the  Military  Dt^partment.  the 
Director  of  the  asenry  or  activity  shall  assist 
by  receiving  and  forwarding  pnjf:.ess  tn  the 
designated  agent  In  the  appropriate 
disbursing  office 

D<»partinent  of  F.ducjition 

Assistant  General  Counsel.  Division  of 
Business  and  Administrative  Law.  Room 
4091,  FO&-6,  400  Maryland  Avenae,  SW  . 
Washington.  DC  20202-2110,  (202)  401- 
3690 

Department  of  Fjier^y 

Pow»r  AdminJstraUons 

1.  Alaska  Power  Administration 
Administrator:  Alaska  Power 
Administration.  Department  of  Energy. 
P.O.  Box  020050.  Juneau.  AK  99802-0050. 
(907)  586-7405 

2.  Bonneville  Power  Administration:  Chief. 
Payroll  Section  DSDP.  Bonneville  Powrr 
Acinalnistration.  Department  of  Energ).  903 
NE.  lllh  Avenue.  Portland,  OR  97232. 
(503)  230-3203 

3.  Southeastern  Power  Administration.  Chief. 
Payroll  Branch.  Department  of  Energy, 
Room  lE-184,  Forrestal  Building,  1000 
Independence  Avenue.  SW  .  Washington, 
DC  20585.  (202)  586-5581 

4.  Southwest'em  Power  Administration:  Chief 
Counsel.  Southwestern  Power 
Administration.  Department  of  Energy, 
P.O.  Box  Drawer  ir,i9  Tulsa,  OK  74101 
(918)581-7426 

5.  Weatem  Area  Po%*(<r  Admin. strat, on; 
General  Counsel.  Western  Area  Power 
Administration.  Department  of  Energy. 
P.O.  Box  3402,  Golden.  CO  80401.  (303) 
231-1529 

Field  Offices 

1.  Albuquerque  Operations  Office  Chiff 
Counsel.  Albuquerque  Of>er«tions  Office. 
Department  of  Bnergy,  P  O  Box  5400. 
Albuquerque,  !^M  87115.  (505)  844-7265 


2  Qiicago  Operations  Office  Chief  Cxiunsel, 
Chicago  Operatic-"  Office,  Department  nf 
Energy,  9800  S;>utn  Cass  Avenue,  Argmne 
IL  60439,  (312)972-2032 

3  Idhho  Operations  Office.  Chief,  T.t'.d 
Of.*tce  Accounting  Section,  Finance  and 
Budget  Division,  Departm.ent  of  Energy, 
785  DOE  Place,  Idaho  Falls,  ID  R3402.  (208) 
526-1822 

4  Nevada  OperatMns  Office  Clucf,  Pj,>to11 
Branch,  CR-431,  Department  of  Energy, 
GT*N  Buildmy,  Room  259,  Washington.  DC. 
20585,  (301)903-4012 

5.  O&k  Ridge  Operations  Office:  Chief 
Counsel  Oak  Ridge  Operatinnr.  Office. 
Por-a.-tm-nt  nf  Ericrgv.  P.O  B.ix  2(X)01,  Oak 
Ridge,  TN  37831-^510  (615)  576-1200 

6.  R:t:h!and  Operations  Office  Chief  Ci)unsel, 
Richij.ici  Op<irat:ons  Office,  Department  of 
Energy,  P  O,  Box  550,  Richland'.  WA 
99352,(509)  37ti-73n 

7.  Se.n  Francisco  Operations  Office:  Chief. 
Accounting  Branch.  Financial  Miinagemenl 
Division.  Department  of  Energy,  1333 
Broadway.  Oakland,  CA  94612.  (415)  273- 
4258 

8  Savannah  River  Ope-dtions  Cfficf^ 
Director.  Finanr  ial  Management  and 
F'rr>gram  Support  Division.  Department  of 
Enp-gv,  P  O  Box  A,  Aiken.  SC  29802,  (80  M 
725-5590 

9  Washington  DC  Headquarters,  Pittsburgh 
Naval  R<'ac!ors  Office.  Schnei-lariy  Naval 
Reacto.'^  Office,  and  ail  other  organizations 
within  the  Depa'tmcn*  of  Energy,  Craef. 
Payroii  Branch,  CR-431,  Dt/partraent  of 
Energy,  CTN  Building,  Room  E-259, 
Washington.  DC  20585,  (301)  903 -»0: 2 

Department  of  Health  and  Human  5>ervice* 

1   For  the  ga.^ashrnent  of  the  remuneration 
of  employees  of  the  Department  of  Health 
and  Hum.,in  Services 
C-amishment  .Agent,  Office  of  General 

Coun.sel,  Room  5362— North  Building,  330 

Independence  Ave  SW..  Wrishington.  DC 

20201.(202)619-0150 

2.  For  the  garnishment  of  Iwnefits  under 
title  II  of  the  Soc.\a\  Security  .Act,  legal 
process  may  be  served  on  the  office  manager 
at  any  Social  5>ecurity  District  or  Brnnch 
Office,  Tlie  addresses  and  telephi.i.p  numbftrs 
of  Social  Security  Distnct  and  Braiu  :\  Offices 
may  bo  found  in  the  local  telephone 
dire'.-tory 

Department  of  Mouking  and  I  rt)«n 
Development 

Chief,  System.s  Support  Branch,  Evaluation 
and  Systems  Division,  Department  of 
Housing  and  Urban  Development,  451  7lh 
Street  SW,,  ro-im  2102,  Washington.  DC; 
20410,(202)  755-6116 

Department  of  the  Interior 

Scrrrtanal  Offites 

Chief,  Division  of  Fiscal  Services, 

Dfpartment  of  the  Interior.  18th  &  C  Streets 
\W..  room  5257.  Washington,  DC  20240, 
(202)  208-5027 

Bureau  of  .Mints 

Chief.  Division  of  Finance.  Bureau  of  Mines. 
Department  of  the  Interior.  Denver  Federal 
Center.  Bldg  20.  room  D-2243.  Denver.  CO 
H0225. (303)  236-0355 
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Fish  and  Wildlife  Sen-ice 

Chief.  Division  of  Finance,  Fish  and  Wildlife 
Service.  Department  of  the  Interior,  Mail 
Stop  380.  Arlington  Square.  4401  North 
Fairfax  Drive,  Arlington,  VA  22203.  (703) 
358-1742 

Geological  Survey 

Chief.  Office  of  Financial  Management, 
Geological  Survey.  Department  of  the 
Interior.  12201  Sunrise  Valley  Drive, 
Reston,  VA  22092.  (703)  648-7604 

National  Park  Service 

a.  For  employees  of  the  National  Capital 
Region: 

Associate  Regional  Director.  Administration. 
National  Capital  Region.  National  Park 
Service.  1100  Ohio  Drive  SW.,  Washington, 
DC  20242,  (202)  61»-7200 

b.  For  employees  of  the  North  Atlantic 
Region: 

Associate  Regional  Director.  Ad:r  r.istration. 
North  Atlantic  Region,  National  Pa:k 
Senice,  15  Slate  Street.  Boston,  MA  02109. 
(617)  835-8833 

c  For  employees  of  the  Mid-Atlantic 
Region: 

Associate  Regional  Director.  Administration. 
Mid-Atlantic  Region.  National  Park 
Service,  143  South  Thi.-d  Street, 
Philadelphia,  PA  IQlOfi,  (215]  59''-i8i8 
d.  For  emp!o>-eps  of  the  Southeast  Region: 

Associate  Regional  Director,  Administration. 
Southeast  Rpgion  National  Park  Ser\-ice 
75  Spring  Street  SW  ,  Atlanta,  GA  30303. 
(404!  864-3495 

e  For  erTiployees  of  Uie  Miawest  Rpgioo; 
Associate  Rpgional  Ehrector,  Admuustj-ation. 
Midwest  Region,  NHtional  Park  Servira. 
1709  lackson  S{r««^f.  Omaha.  \E  ^8102, 
'402)864-3495 

L  For  employees  of  the  Sotj'nwfsr  K-'gion: 
Associate  Regional  D:rector.  Administration, 
Southwest  Rsgion,  National  Park  Sen-ice. 
OidSantaFe  trail,  PO  Box  728  S^.-.ta  Fe, 
KM  87501,  (505)  47fM;T86 

g.  For  employees  of  ttie  Ri^kv  Mfsuntain 
Region: 

.Assi>.;,i,''e  Rpgiona!  DinKitor,  Adtninistn3tion. 
R(x,itv  Mountain  Region,  ,N()ti(;naJ  Park 
Service,  655  Parfpt  Street.  PO  Bo<  25287, 
Denver,  CO  80215,  1303)  327-2700 
h.  For  employees  of  the  Western  Region: 

Associate  Regional  Director.  .Adn-.ir.istration, 
Western  Region,  National  Park  Swr/ice,  450 
Golden  Gate  .Avenue.  PO  B^.x  36036.  Sar. 
FrancL<K;o.  C^  &4102,  (415)  556-4540 

i.  For  employees  of  the  Pacific  North  wesi 
Region 

Associate  Rrgional  Direfcr,  Administration. 
Pacific  Northwest  Region,  National  Park 
Service,  601  Fourth  and  Pikp  Buildmg, 
Sttaftle.  WA  98101.  (:0=.)  399-^658 
I  Per  emplov-ees  of  the  .Alaska  Rpg;or. 

Associate  Regional  Director,  Administration, 
Alaska  Region.  Nanonai  Park  Ser\  xa,  252  i 
Gambell  Street,  ri.x)m  107.  Ant  inLrage,  AK 
99503,  (907)  271-2t)95 
L  For  all  other  &mp!o>'ees  of  the  National 

Park  S««rvic«  or  where  the  gamishrw  le  do! 


Ri.\rs  and  Rt^jjulation 


35&49 


certain  a^  t  >  '*';,,.'  rpg   ;-  ;bp  legal  process 

should  :>p  Sf  r* 

Chief  Personnel  Officer,  National  Park 

Service.  Department  of  the  Interior.  P.O. 

Box  a7127.  Washington.  DC  20013-7127. 

(202)  208-5083 

Bureau  of  Reclamation 

Deputy  Assistant  Commissioner — 
Administration.  Bureau  of  Reclamation. 
Department  of  the  Interior.  P.O.  Box  25007. 
Denver  Federal  Center,  Denver.  CO  80225. 
(303)  776-0005 

Bureau  of  Indian  Affairs 

Chief.  Branch  of  PbvtoII  Lisisoa,  Bureau  of 
Indian  Affairs  CXrartmenf  of  the  Interior. 
500  Gold  Aver  ,:«>   ^  vn     \ .  nuquerque,  NM 
87103,  (505)  7b6-2;*> 

Office  of  Surface  Mimr^  F.ei^: amotion  and 
Enforcement 

Chiet  Di\i8ion  of  Financial  Management. 
Office  of  Surface  Mining  Reclamation  and 
Enforcement.  Department  of  the  Interior. 
P.O.  Box  25065.  Denver,  CO  80225.  (303) 
236-0331 

Bureau  of  Land  Management 

Chief.  Division  of  Finance,  Bureau  of  Land 
Management.  Department  of  the  Interior, 
18th  &  C  StreeU,  NW..  Room  3070, 
Washington,  DC  20240.  (202)  208-6743 

[Vpartment  of  )u*tic* 

Justice  -Vfjnagemenf  Division 

p.--.--..';  Off:.  P  Pavroll  Unit. 633  Indiana 

A .  > -, .i« .  \V\    K: . >.'n  402.  Washington.  DC 

20530,  (202)  514-6810 

L' S  TrjstM^  Pro/irams 

Personnel  Office,  9C1  E  Street,  SW..  Room 

770.  Washington,  DC  20530,  (202)  307- 

1215 

United  States  Marshah  Sfriki^ 

Policy  e.'-.d  Pbv  Bra:i,".ri,  WK'  Anmy  Navy 
Ekive.  Suite  &0()  Ari :  ni^ton,  VA  22202- 
4210.  (202)307    ♦f;j 

Office  of  Justice  Programs 

Officeof  Pars   r  ,e;  633  Indiana  Avenue. 
NW.,  Room  60j   Washington.  DC  20531, 
(202) 307-0724 

Office  of  the  Inspector  General 

Personnel  Division.  1400  L  Street,  NW,. 
Room  552.  Washington.  DC  20537,  (202) 

633-3:151 

liruiugraiion  and  Naturalization  Service 

Director  of  Personnel,  Personnel  Division. 
3:'i  F'cxv   m  Massach  J  setts  Avenue. 
NW..  Hasriizigton   DC  20536,  (202)  514- 
2690 

Federal  Bureau  of  Prisons /Federal  Prison 
Industries  fl^lCOP) 

Human  Resource  ,Marirfgement  Division, 
HRMIS  Section,  320  Ist  St,  NW,.  Room 
440  Washington,  DC  20534.  (202)  307- 
3250 

Dn,^  Enforcement  Administration 
Office  of  Personnel  Employee  Relations 
Unit,  700  Armv  Navy  Dnve,  Room  W30S4, 
.ArlmRton,  VA  22202   (202)  ,307-ftA8fi 


Offxe  of  the  United  States  Attorneys 

Executive  Office  for  United  States  Attorneys. 
Personnel  Office,  Patrick  Henry  Building, 
601  D  Street,  NW.,  Room  6517, 
Washington,  DC  20530,  (202)  501-6921 

Federal  Bureau  of  Investigation 

Personnel  Officer,  FBI  Headquarters,  J.  Edgar 
Hoover  Building,  10th  Street  k 
Pennsylvania  Avenue,  NW..  Room  6012, 
Washinirton,  DC  20535,  (202)  324-3514 

Dp p «.;'■' mrns  of  IMx)! 

1.  PRvnfi  *!-  I    f-mployees  of  the 
Depanmeat  of  Lalxtr. 

Director,  Office  of  Accounting,  Department  of 
Ulw,  7<Xi '  ..:^s';tutloo  Avenue,  NW,. 
.v«s^^  X    20210,(202)21^-8314 

2.  Process  relating  to  those  exceptional 
cases  where  there  is  money  due  and  payable 
by  the  United  States  under  the 
Longshoreman's  Act  should  be  directed  to 
the: 

Associate  Director  for  Longshore  and  Harlmr 
Workers'  Compensation,  Department  of 
Labor,  200  Constitution  Avenue,  N'W.. 
Washington,  DC  20210,  (202)  21^-8721 

3.  Process  relating  to  benefits  p«>'able 
under  the  Federal  Emplovfw*  s ,  •:r;;*r.si:-    n 
Act  should  be  directed  to  \t,f  sp-r  ;  naie 
district  office  of  the  Office  of  Workers' 
Compensation  Programs: 

District  No.  1 

District  Director,  Office  of  Work«s' 
Compensation  Progmrr.i  R  «Tr.  :  800,  John 
F.  Kennedy  Buildmc  (  «  \  >»-:  :.ient  Center, 

Boston ,  M  A  ' : ; !'  I  ■"•     - :  ■•    -,  h  5-2 1 3  7 

Connecticji.  Maine,  Mauachusetts,  New 
Hampshire,  Rhode  bland,  and  Vermont 

District  No.  3 

District  Director,  Offi-e  ~A  workers" 
Compen8atianPro^rb:.;i  .      v'lhck  Street, 

Room  750,  P.n  Tu.xsu    \(  «   ■ -H-k.  NY 
10014-0566.  C.     ; 

New  Jersey,  New  York,  Puerto  Rico,  and 
the  Virgin  Islands 

District  No.  3 

District  Director,  Office  of  WOTkers' 
Compensation  PrT->RTRiT-,s  Gateway 
Building.  3535  Ma.te*    ;:i»el,  Philadelphia. 
PA  19104.  (215)  596-1457 
Delaware.  Pennsylvania,  and  West  Virginia 

District  No.  6 

District  Director.  Office  of  Workers' 
Compensation  Programs,  214  N.  Ho^as 
Street.  Suite  1026.  Jacksonville.  PL  32202. 
(904)  2'<:-^f^:i 

Alaba.TiB.  Fi:jncid.  'jt^j.r^a,  Kentucky. 
Mississippi.  North  Carolina.  South 
Carolina,  and  Tennessee 

District  No.  9 

District  Director.  Office  of  ^%    ri   '^' 
Compensation  Progrmrrif   : ;  40  East  9th 
Street,  dereland.  OH  44 :  ^i.  (216)  522- 
3800 

Indiana,  Michigan,  and  Ohio 
District  No.  10 

District  Director,  Office  of  Workers* 

Comp*"i'»Ji*''>r  fVf>ftrHrTi<.    2i('  '"    f'tot-Sonj 
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Street,  8th  Floor  ChjcaRO,  IL  fS0ft04   '3  12) 
353-5656 

Ilhnois.  M.nnescta,  irid  Wisconsin 

District  So   1 J 

Regional  Director,  Off.ce  of  Workers 
Corr.Densation  Prosrar-.s.  :9'.0  F«0.8-h: 
Office  Buibimg,  911  Walnut  Street,  ICansas 
Gty,  MO  64106,    815:  426-2195 
!cwa,  Kilr.sa,;,  M'ssour,  ar,i  \'--brfl!=«.a 

District  S'o   1 2 

District  Director  Office  of  Worlsrs' 
CoiTip^nsation  Programs,  1301  California 
Street.  Su.te  915  Denver.  CO  80202.  (303) 
391-6000 

Colorado,  Mor.'ana   North  Dakota  South 
Dak::'a.  L'tar.,  izl  Wynrr..rg 

D^.trict  So    :} 

D.str.ct  D:.-ec*or  Office of  Workers' 
Compensation  Programs,  71  Stevenson 
Street.  2nd  Floor  P  0  Box  3769.  San 
Franctsco  C-f  94n<»-3-69.  (4151  744-6610 

.fn zona,  California   Haw^,,   C. jar-,  and 
Nevada 

D;str)ff -Vo   U 

District  Director  Off•^f-:  :f  Workers' 
Comper.sa'inr,  P^T«r3i-ns    ".11  Third       ^ 
Avenue,  Su:-p  iTi   >ea'' "   WA  98101, 
(206) 553-5508 
Alaska,  Idaho  Oregon,  and  Washington 

Pjs'ric?  So   1 6 

District  Director.  Office  of  Workers' 
Compensation  Programs,  525  Griffin  Street, 
Room  100,  Dallas,  TX  75202,  (214)  767- 

rSoO 

A.-kar.sas,  U)u:s;ana,  New  .Mexico, 

Oklahoma,  and  l-iXAs 

District  So  2  5 

District  Director  Office  of  Workers' 
Compensation  Programs,  800  N.  Capitol 
St-eet.  Room  800.  Washington.  DC  20211, 
(202)  724-0713 
District  of  Columbia,  Maryland,  and  Virginia 
4  Process  relating  to  claims  arising  out  of 
trie  places  s"!  forth  below  and  process 
fietiting  to  attach  Federal  Employees' 
(ximpensation  Act  benefits  payable  to 
employees  of  the  Department  of  Labor  should 
be  directed  to  the: 

Regional  Director,  Office  of  Worker^' 
Compensation  Proarams   1910  Federal 
Office  Building,  911  Walnu*  Street.  Kansas 
City   MO  64106.  ,816:  426-^2195 

Department  of  State 

E;tecutive  Director  iL'EX;  Otfr.e  of  ".hp  L^gai 
Adviser.  Department  of  .State,  22:id  and  C 
street.  NW,  Room  5519A   Washington,  DC 
20520,  '202j  647-3323 

Department  of  Transport  ahon 

O^jce  of  the  Secrrtary 

General  Counsel,  400  7th  Street  SW 
Washington.  DC  20590,  :202j  366-«702 

United  States  Coasi  Guard         I 
Commanding  Officer  ILi,  U  S,  Coast  Guard 
Pay  and  Personnel  Center  Federal 
Building.  444  SE  Qumcv  Street  TopMta 
KS  66683-3591    (913)  295-2520 


Federai  Aviation  Ad-vmi'-tntion 

1.  Headquarters  (Wa.snmgion,  DC'  and 
overseas  employees: 

Chief  Counsel,  800  Independence  Avenue. 
SW..  Washington,  DC  20591.  (202)  267- 
3362 

2.  Central  Region  (Nebt-jsna,  Kansas  iowa, 
Missouri.  Minnesota.  Wisconsin.  Michigan. 
Illinois.  Indiana.  Ohio,  North  Dakota,  and 
South  Dakota); 

Regional  Counsel.  ACE-7,  601  E  I2th  StrW 
Kansas  Gty.  MO  64106.  (816)  374-5446 

3.  Southern  Region  (Kentucky.  North 
Carolina.  Tennessee,  Mississippi.  Alabama 
Georgia.  South  Carolina.  Florida,  Puerto  Rico 
Republic  of  Panama,  the  Virgin  Islands 
Arkansas.  Louisiana,  Oklahoma,  Texas.  New 
Mexico);  FAA  Technical  Center  (Atlantic 
City,  New  jersey);  and  Metropolitan 
Washington  Airports: 

Regional  Counsel,  ASO-7.  PO  Box  20636, 
Atlanta.  GA  30320.  (404)  763-7204 

4.  Mike  Monroney  Aeronautical  Center; 
Alaskan  Region  (Alaska);  Eastern  Region 
(New  York.  Pennsylvania,  New  jersey,  West 
Virginia.  Maryland.  Delaware,  and  Virginia); 
New  England  Region  (Maine,  New 
Hampshire.  Vermont.  Massachuaetts, 
Connecticut,  and  Rhode  Island);  Northwest 
Mountain  Region  (Washington,  Oregon. 
Montana,  Utah.  Colorado.  Idaho,  and 
Wyoming);  and  Western  Pacific  Region 
(Arizona.  California.  Hawaii.  Nevada.  Pacific- 
Asia  Area,  including  Guam,  American 
Samoa,  Northern  Mariana  Islands,  and 
Japui): 

Aeronautical  Center  Counsel,  AAC-7,  P.O. 
Box  25082,  Oklahoma  City,  OK  73103, 
(405)  686-2296 

Federal  Highway  Administration 

Chief  Counsel,  Federal  Highway 
Administration.  400  7th  Street,  SW., 
Washington,  DC  20590,  (202)  366-0740 

Federal  Railroad  Administration 

Chief  Counsel,  Federal  Railroad 
Administration,  400  7th  Street.  SW., 
Washington.  DC  20590.  (202)  368-0767 

Maritime  Administration 

Chief  Counsel.  Maritime  Administration, 
Room  7232,  400  7th  Street,  SW.. 
Washington.  DC  20590.  (202)  366-5711 

National  Highway  Traffic  Safety 
Administration 

Chief  Counsel.  National  Highway  Traff,.: 
Safety  Administration,  400  7Lh  Stiflet,  SW 
Washington,  DC  20590.  (202)  366-9511 

Urban  Mass  Transportation  Administration 

Chief  Counsel.  Urban  Mass  Transportation 
Administration,  40^.  7th  Street.  SW 
Washington.  DC  20590,  (202)  366-4063 

St.  Lowrepc-e  S«ji*'av  Devniopment 

Corpomtian 

i  ,*<nerns  Counsel  St   Lawrence  Seaway 
[>veiopment  Clorp<iration.  P  O  Box  520, 
Masiwna    NY  Mb*i2,  1315)  764-3200 


Fesearch  and  Special  Programs 
Administration 

Chief  Counsel,  Research  and  Special 
Programs  Administration.  400  7th  .Street. 
SW  ,  Washington,  DC  20590,  (202)  366- 
4400 

Department  of  the  Treatxiry 

(1)  Departmental  Offices 

,Assistant  General  Counsel  (Administrative 

and  C-eneral  Law),  US  Treasury 
Department,  1500  Pennsylvania  .Avenue, 
NW  .  Room  1410.  Washington,  DC  20220, 
(202)622-0450 

'2i  Office  of  Foreign  Assets  Control 

Chief  Co-;n.sel.  Second  Floor,  Treatury 
Annex,  150C  Pennsylvania  Aver-ue,  NW., 
Washington,  DC  20220.  (202)  622-2410 

(3j  ( '  S  Savings  Bonds  Division 

Chief  Counsel.  US.  Mint,  633  3rd  Stj^t, 
N'\V  ,  Room  733,  Washington.  IX!  20220, 
!202)  874-6040 

'41  Financial  Management  Semce 

Chief  Counsel,  401  14th  Street,  SW  ,  Room 

531,  Washington.  DC  20227,  (202)  8-4- 
6680 

(5)  Interna!  Revenue  Service 

Assistant  Chief  Counsel,  General  Legal 
.Services.  Suite  208,  Box  69,  370  L'Enfan' 
Promenade,  SW.,  Washington.  DC  20024- 
2.518,  (202)  401-4000 

I6j  Bureau  of  Alcohol.  Tobccco  &  Firearms 

Chief  Cxiunsel  640  Massachusetts  Avenue 
NW,,  Room  6100.  Washington,  DC  20226, 
(202)927-7772 

(7)  Bureau  of  the  Pufc.'ic  Debt 

Chief  Counsel,  999  E  Street,  NW  ,  Rixjm  503, 
Washington,  DC  20239,  (202)  21^  3,120 

(8)  Secret  Ser\'ice 

Legal  Cjounsel.  1800  G  Street.  NW  ,  Room 
842.  Wash.ngton,  DC  20223,  (202]  435- 
5771 

(9]  Bureau  of  Engraving  S'  Printing 

Legal  C<.)unsel,  14th  &  C  Streets,  NW..  Rutira 

306M,  Washington,  DC  20228,  (202)  874- 

2500 

(Wl  Office  of  the  Comptroller  of  the  Currency 

Director,  Litigation.  Office  of  Chief  C/junscl. 
250  E  Street,  SW.,  Eighth  Floor, 
Washington,  DC  20219,  (202)  874-52^0 

1171  United  States  Mint 

Chief  Counsel,  633  3rd  Street,  NW,,  Room 

733,  Washington,  DC  20220,  (202)  874- 

6040 

U2I  Federal  Law  Enforcement  Training 
Center 

Legal  Counsel.  Building  69,  Glynco,  G\ 
31524,(912)267-2100 

Ii3j  Customs  Service 

Assistant  Chief  Counsel,  P  0.  Box  68914, 
Indianapolis,  IN  46278,  (317)  298-1233 
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(14)  Office  of  Thrift  Supervisior,,  Chiff 
Counsel.  1700  G  Street.  NW..  Fifth  Floor 
Wrs'-'-'r'^r  n^?'^^'^?  '?n2l  906-6268 

Dr;)arraitr..  ai  \  rferaji*  AlTain  (VA) 

The  fiscal  officer  at  each  D'-partment  of 
Veterans  Affairs  (VA)  facility  shall  be  the 
designated  agent  for  VA  eirployee  obligors  at 
that  facility.  When  a  fecility  at  which  en 
individual  is  emplo\-ed  does  not  have  a  fiscal 
officer,  the  addiTiss  and  telephone  number 
listed  is  for  the  fiscal  officer  servicing  such 
a  facility.  In  those  limited  cases  wh»re  a 
portion  of  VA  service-ccnnijcted  benefits  may 
be  subject  to  garnishment,  s«r\'ice  of  process, 
unless  otherwise  indicated  below,  should  be 
made  at  the  regional  office  nearest  the 
veteran  obligor's  permanent  residence. 

Alabama 

Fiscal  OfScer.  Bimiingham  Medical  Center, 

Send  to:  Fiscal  Ofn..«r.  VA  Medical  Center, 

215  Perry  Hill  Road.  Montgomery.  AL 

36193,  (205)  272-4670  ext.  4709 
National  Cimetery  ^a^q  Office,  700  South 

19lh  Street.  Binningham.  AL  35233.  (205) 

939-2103 
Mobile  Outpatient  Clinic  Substfitiran.  Send  to: 

Fiscal  OSlcer,  VA  Medics!  Center, 

Gulfport.  MS  39501,  (SOI)  863-1972  ext. 

225 
Fiscal  Officer.  Monfgomer;  Regional  Office, 

474  South  Court  Street.  Montgomery.  AL 

36104,(205)832-7172 
Fiscal  Officer  Montgomery  Medical  Center. 

215  Pony  Hill  Road,  Montgomery,  AL 

36109,  (205)  272-4670  ext.  204 
Fiscal  OfTicor,  Tuscaloosa  Medical  Center. 

Tuscaloosa,  AL  35404.  (205)  553-3760 

Fiscal  Officer.  Tuskegee  Medical  Center. 

Tuskegee.  AL  36083.  (205)  727-0550  ext. 

0622 

Alaska 

Fiscal  Officer.  Anchorage  Regional  Office, 
Outpatient  Oinic,  235  East  8tfl  Avenue. 
Anchorage,  AK  99501,  (907)  271-2250 

/uneau  VA  Office.  Send  to:  Fiscal  OfScar.  VA 
Regional  Office.  235  East  8th  Avenue, 
Anchorage.  AK  95501,  (907)  271-2250 

Sitka  National  Cemetery  Area  Ofilce,  Send  to: 
Fiscal  Oiucer.  VA  Regional  Office  235  East 
8th  Avenue.  Anchoi^age,  AK  99501,  (907) 
271-2250 

Arizona 

Cave  Creek  National  Cemetery  Area  OtTice, 

Send  to:  Fiscal  Offic-er,  VA  Medical  Center, 

Seventh  Street  ft  Indian  School  Road, 

Phoenix,  AZ  85012.  (602)  277-5551 
Fiscal  Officer,  Phoenix  Regional  Office,  3225 

North  Central  Avenue,  Phoenix,  AZ  B5012, 

(606) 241-2735 
Fiscal  Officer,  Phoenix  Medical  Center, 

Seventh  Street  ft  Indian  School  Road. 

Phoenix.  AZ  85012,  (602)  277-5551 
Fiscal  Officer,  Prescott  Medical  Center. 

Prescott,  AZ  86301,  (602)  4-3 '   ^f^^ext 

264 
Prescott  National  Cemetery  A.oa  O/Sce,  Send 

to:  Fiscal  Officer,  VA  Medical  Center. 

Prescott.  AZ  86301,  (602)  445-4860  ext 

284 
Fiscal  Officer,  Tucson  Medical  Center. 

Tucson,  AZ  85723,  (602)  792-1450  ext  710 


Ar*ij,-,iji 

Faybr'-rville  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Fayetteville,  AR  72701,  (501)  443-4301 
Fiscal  Officer,  Fayetteville  Medical  Center, 

Fayetteville.  AR  72701,  (501)  443-4301 
Fort  Smith  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Fayetteville,  AR  72701.  (501)  443-4301 
Fiscal  Officer,  Little  Rock  Regional  Office. 

1200  W.  3d  Street.  Little  Rock.  AR  722G5 

(501)378-5142 
Fiscal  Officer.  John  L  McQellan  Memorial. 

Veteraai  Hospital,  4300  Wast  7th  Street 

(04),  Little  Rock,  AR  72205.  (501j  661-1202 

ext.  1310 
Fiscal  Officer.  VA  Regional  Office.  Send  to: 

VA  Medical  Center.  1100  N.  College 

Avenue.  Fayetteville.  AR  72701,  (501)  444- 

5007 
Send  fc:  Fiscal  Offi.cer,  VA  Regional  Oface. 

Building  65,  Fort  F;oot«.  P.O.  Box  1280. 

North  Little  Rock.  Little  Rock,  AR  72115, 

(501)  370-3741 


California 

Bel!  Supply  Depot,  Send  to:  Fiscal  Officer, 
VA  Supply  Eiepot.  P.O.  Box  27,  Hines,  IL 
60141,(312)681-6800 

Fiscal  Officer,  Fresno  Medical  Center,  2615 
East  Clinton  .\ venue.  Fresno,  California 
93703.  (209)  225-6100 

Fiscal  Officfr,  Livermoro  Medical  Center. 
Livermore.  CA  94550.  (415)  447-2560  ext 
317 

Fiscal  Officer.  Lome  Linda  Medical  Center. 
1 1201  Benton  Street,  Loma  Linda.  CA 
92357,  (714)  625-7084  ext  2550/2551 

Fiscal  Officer.  Long  Beach  Medical  Center. 
5501  E-ist  Seventh  Street.  Long  Beach.  CA 
90822.  (213)  498-1313  ext.  2101 

Fiscal  Officer,  Los  Angeles  Regional  Office. 
Federal  Bldg.,  11000  Wilshire  Blvd..  Los 
Angeles,  CA  90024,  (213)  209-7565 
Jurisdiction  over  the  following  counties  in 

California:  Inyo,  Kem,  Los  Angeles,  Orange, 

San  Etemadino,  San  Luis  Obispo.  Santa 

Barbara  and  Ventura. 

Los  Angeles  Data  Processing  Center,  Send  to; 

Fiscal  Officer,  VA  Regional  Office,  Federal 

Bldg.,  11000  Wiishire  Blvd.,  Los  Angeles. 

CA  90024,  (213)  209-7565 
Fiscal  Officer,  Los  Angeles  Medical  Center— 

Brentwood  Division,  Los  Angeles,  CA 

90073.(213)478-3478 
Fiscal  Officer,  Los  Angeles  Medical  Center— 

Wsdsworth  Division,  Los  Angeles,  CA 

90073,(213)4/8-3478 
Fiscal  Officer,  Los  Angeles  Outpatient  Clinic, 

425  South  Hill  Street.  Los  Angeles,  CA 

90013,  (213)  894-3870 
Los  .A.ngeie«  Regional  Office  of  .\udit  Send 

to:  Fiscal  Officer.  VA  Medical  Center— 

Brentwood  Division,  Los  Angeles,  CA 

90073.  (213)  824-4402 
Los  Angeles  Field  Office  of  Audit  Send  to: 

Fiscal  Officer,  VA  Medical  Center— 

Wadsworth  Division,  Los  Angeles,  CA 

90073,(213)478-3478 
Los  Angeles  National  Cemetery  Area  Office, 

Send  to:  Fi»cal  Officer,  VA  Medical 

Center— Brentwood  Division,  Los  Angeles. 

CA  90073.  (213)  478-3478 
Fiscal  Officer,  Martinez  Medical  Center.  150 

Muir  Rd.,  Martinez.  CA  94553,  (415)  228- 

6680  ext  235 


FiscRi  Officer.  Palo  Aito  Mwiii.ai  Center, 
3301  Miranda  Avenue,  Palo  Alto,  CA 
94304.  (415)  493-5000  ext.  5643 

FUverside  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center— Wadsworth  Division,  Los  Angeles 
CA  90073.  (213)478-3478 

San  Bruno  National  Cemetery  ,\rea  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
4150  Clement  Street.  San  Francisco.  CA 
94121,  (415)  221-4810  ext  315/316 

Fiscal  Officer,  San  Diego  Medical  Center. 
3350  U  Jolla  Village  Drive,  San  Diego,  CA 
92161,  (714)  453-7500  ext  3351 

San  Diego  Outpatient  Cinic,  Send  to:  Fiacal 
Officer,  \.\  Medical  Center,  3350  La  Jolli 
Village  Drive,  San  Diego,  CA  92161,  (714) 
453-7500  ext  3351 

Fiscal  Officer,  San  Die^  Regional  Office, 
2022  Camino  Del  Rio  North,  San  Diego,  CA 
92108.  (714)  289-5703 
Jurisdiction  over  the  foiiowing  counties  In 

California:  Imperial,  Riverside  and  San 

Diego. 

San  Francisco  National  Cflmeteiy  Area 
Office,  Send  to:  Fiscal  Officer,  VA  Medical 
Officer,  4150  Clement  Street.  San 
Francisco,  CA  94121,  (415)  556-0483 

Fiscal  Officer,  San  Francisco  Regional  Offica. 
211  Main  Street,  San  Francisco,  CA  94105. 
(415)  974-0160 

Jurisdiction  over  all  counties  in  Cfilifomia 
except  Inyo,  Kem,  Los  Angeles,  Orange,  San 
Bernardino,  S<3n  Luis  Obispc,  Santa  BaiWa, 
Ventura,  Imperial,  Riverside,  5>an  Diego, 
Alpine.  Lassen,  Modoc  and  Mono. 
Fiscal  Officer.  San  Francisco  Medical  Center. 

4150  Qement  Street,  San  Francisco.  CA 

94121.  (415)  221-4810  ext.  315/316 
Fiscal  Officer.  Sepulveda  Medical  Center. 

16111  Piummer  Street,  Sepulveda,  CA 

91343,(818)891-2377 

Co/o.Tjdo 

Fiscal  Officer.  Denver  Regional  Office, 

Denvw  Federal  Center,  Bldg.  20,  P.O.  Box 

25126.  Denver,  CO  80225,  (303)  234-3920 
Fiscal  Officer,  Denver  Medical  Center,  1055 

CJermont  Street,  Denver.  CO  80220.  (303) 

393-2813 
Denver  National  Cemetery  Area  Office.  Send 

to:  Fiscal  Officer.  VA  Medical  Center.  1055 

Qermont  Street.  Denver,  CO  80220,  (303) 

393-2813 
Fort  Logan  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1055  Clermont  Street,  Denver,  CO  80220. 

(303)  393-2813 
Fort  Lyon  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Fort  Lyon,  CO  81038,  (719)  384-3987 
Fiscal  Officer,  Fort  Lyon  Medical  Center,  Fort 

Lyon,  CO  81038,  (719)  384-3987 
Fiscal  Officer.  Grand  Junction  Medical 

Center.  2121  North  Avenue.  Grand 

Junction.  CO  81501,  (303)  242-0731  ext 

275 

Connecficuf 

Fiscal  Officer,  Hartford  Regionrl  Office.  450 

Main  .Sb?Bet,  Hartford.  CT  06103.  (203) 

244-3217 
Fiscal  Officer,  Newington  Med.cal  Center, 

555  Willard  Avenue,  Newington,  CT 

06111.  (203)  666-6951  ext  369 
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Fiscal  OftVpr,  VVVsl  Hdvor.  MedK  ai  Csaiei. 
950Cjmpb«^il  Avenue.  West  Hnv«"   (TT 
CV,516.  (203)  932-5711  ext.  859 

F :sf  d.  Ofr.rer  Wilmington  Medical,  and 
Regional  Office  Center.  1601  Klrkwood 
Highway.  Wilmington.  DE  19805.  (302) 
633-5432 

District  of  Columbia 

Finance  Division  Chief  (047H,.  Washington 

Central  Office,  Room  O50,  810  Vermont 

Avenue.  NW.,  Washington.  DC  20420. 

(202)  389-3901 
Washington  Veterans  Canteen  Service  Field 

Office,  Send  to;  Finance  Division  Chief 

(047H).  VA  Central  Office,  Room  C-50,  810 

Vermont  Avenue.  NW.  Washington,  DC 

20420,  (202)  389-3901 
Fiscal  Officer,  Washington  Regional  Office. 

341  North  Capitol  Street.  NE.,  Washington. 

DC  20421,  (202)  275-1349 

Jurisdiction  over  all  foreign  countries  or 
overseas  areas  except  Mexico,  American 
Samoa,  Guam.  Midway.  Wake,  the  Trust 
Territory  of  the  Pacific  Islands,  the  Vu^in 
Islands  and  the  Philippines.  Also, 
[urisdiction  over  Prince  George's  and 
Montgomery  Counties  in  Maryland;  Fairfax 
and  Arlington  Counties  and  the  cities  of 
Aiexa-irH  Fairfax  and  Falls  Church  in 
V  :§.-.: a 

Fis<  al  OfFicer.  Washington  Medical  Center. 
50  Ir\ing  Street,  NW  ,  Washington.  DC 
20422.  (202)  745-8229 

Florida 

Fiscal  Officer.  Bay  Pines  Medical  Center. 

National  Cemetery  Area  Office,  Bay  Pines. 

PL  33504,  (813)  398-9321 
Fiscal  Officer,  Gainesville  Medical  Center. 

An-her  Road.  Gainesville,  FL  32601,  (904) 

376-1611  ext  6685 
Jacksonville  Outpatient  Clinic  Substation. 

Send  to;  Fiscal  Officer,  VA  Medical  Center. 

1601  SW.  Archer  Road,  Gainesville,  FL 

32502,(904)376-1611  ext.  6685  ** 
jarksonviUe  VA  Office,  Send  to:  Fiscal 

Ofrice:  VA  Regional  Office.  144  First 

Avenue,  South,  St.  Petersburg,  FL  33731. 

(813)893-3236 
Fiscal  Officer,  Lake  Dty  Medical  Center.  801 

South  Marion  Street.  Lake  Qty.  FL  32055. 

(904)  75S-3016 
Miami  VA  Office,  Send  to  Fiscal  Officer  VA 

Regional  Office,  144  First  Avenue.  South, 

St.  Petersburg.  FL  33731.  (813)  893-3236 
Fiscal  OiHcer.  Miami  Medical  Center.  1201 

Northwest  16th  Street.  Miami,  FL  33125. 

(305)  324-4284 
Orlando  Outpatient  Clinic  Substation,  Send 

to  Fiscal  Officer,  VA  Medical  Center,  1300 

North  30th  Street.  Tampa.  FL  33612.  (813) 

971-4500 
F  =;.,al  Officer.  James  A.  Haley  Veterans" 

h osp.tal.  13000  Bruce  B.  Downs  Blvd., 

Tampa.  FL  33612.  (813)  972-7501 
Riviera  Beach  Outpatient  Clinic  Substation. 

Send  to;  Fiscal  Officer,  VA  Medical  Center, 

1201  Northwest  16th  Street,  Miami,  FL 

33125.  (305)324-4284 
Pensacola  National  Cemetery  Area  Office, 

Send  to;  Fiscal  Officer,  VA  Medical  Center, 

Gulfport,  MS  39501.  (601)  863-1972  ext. 

223 


St.  Augustine  National  Ceraeten,-  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

1601  SW.  Archer  Road,  Gainesville,  FL 

32602.  (904)  376-1611  ext.  6685 
Fiscal  Officer.  St.  Petersburg  Regional  Office, 

P.O.  Box  1437.  St.  Petersburg.  FL  33731. 

(813)  893-3236 

Georgia 

Fiscal  Officer,  Atlanta  Regional  Office,  730 

Peachtree  Street.  NE..  Atlanta.  GA  30365. 

(404)  347-5008 
Atlanta  Veterans  Canteen  Service  Field 

Office.  Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1670  Clalrmont  Road,  Decatur,  GA 

30033,(404)321-6111 
Atlanta  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer,  VA  Medical  Office,  1670 

Clairmont  Road.  Decatur,  GA  30033,  (404) 

321-6111 
Atlanta  Field  Office  of  Audit.  Send  to:  Fiscal 

Officer,  VA  Regional  Office.  730  Peachtree 

Street.  NT..  Atlanta,  GA  30365.  (404)  347- 

5008 
Fiscal  Officer.  Augusta  Medical  Center. 

Augusta.  GA  30910.  (404)  733-4471  ext. 

675/676 
Fiscal  Officer.  VA  Medical  Center.  2460 

Wrightsboro  Road.  Augusta.  GA  30910. 

(404)724-5116 
Fiscal  Officer,  Decatur  Medical  Center.  1670 

Clairmont  Road.  Decatur,  GA  30033.  (404) 

321-6111  ext.  6320 
Fiscal  Officer.  Dublin  Medical  Center. 

Dublin.  GA  31021.  (912)  272-1210  ext.  373 
Marietta  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

1670  Clairmont  Road.  Decatur.  GA  30033. 

(404)321-6111 

Hawaii 

Fiscal  Officer,  Honolulu  Regional  Office,  P.O. 

Box  50188.  Honolulu.  HI  96850.  (808)  541- 

1490 

Jurisdiction  over  American  Samoa.  Guam, 
Wake.  Midway,  and  the  Trust  Territory  of  the 
Pacific  Islands. 
Honolulu  National  Cemetery  Area  Office, 

Send  to;  Fiscal  Officer,  VA  Regional  Office. 

P.O.  Box  50188,  Honolulu.  HI  96850.  (808) 

546-2109 

Idaho 

Fiscal  Officer,  Boise  Medical  Center.  500 

West  Fort  Street.  Boise,  ID  83702,  (208) 

336-5100  ext.  7312 
Fiscal  Officer,  Boise  Regional  Office.  Federal 

Bldg.  *  U.S.  Courthouse.  550  West  Fort 

Street.  Box  044.  Boise,  ID  83724.  (20b) 

334-1009 

Illinois 

Alton  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer,  VA  Medical  Center.  St. 

Louis,  MO  63125.  (314)  894-4631 
AMF  O'Hare  Field  Office  of  Audit,  Send  to; 

Fiscal  Officer.  VA  Medical  Center,  Hines, 

1L60141,  (312)  343-7200  ext.  2481 
Fiscal  Officer,  Chicago  Medical  Center 

(Lakeside),  333  East  Huron  Street.  Chicago. 

IL  60611,  (312)  943-6600 
Fiscal  Officer,  Chicago  Medical  Center  (West 

Side),  820  South  Damen  Avenue,  Chicago, 

IL  60612,  (312)  666-6500  ext.  3338 
Fiscal  Officer,  Chicago  Regional  Office,  536 

South  Clark  Street.  Chicago.  IL  60680, 

(312)  886-9417 


Fiscal  Officer.  Danville  Medical  Center, 

DenvillB,  IL  61832.  (217)  442-8000 
Danville  National  Cemetery  Area  Office, 
Send  to;  Fiscal  Officer,  VA  Medical  Confer, 

1900  E,  Street.  Danville,  IL  61832.  [217) 

442-8000  ext   210 
Fiscal  Officer,  Mines  Medical  Center,  H,nps 

IL  60141,  (708)  343-7200  ext    2481 
Hines  Markpting  Center,  Send  to  Fiscal 

Officj?r  VA  Supply  Depot.  PC  Bot  2-^ 

Hines,  IL  60141,  1708)  786-6020 
Fiscal  Officer.  Hines  Supply  Depot.  P  O  Box 

27.  Mines.  IL  60141,  (708)  786-6020 
Fiscal  Officer  Mines  Data  Processing  Center. 

P.O  Box  66303,  AMF  O'Hare.  Hines,  !L 

60666.  (7081681 -6?^ SO 
Fiscal  Officer,  Marion  Medical  Center, 

Marion,  IL  62959,  (618)  997-5311 
Mound  City  National  Cemetei^  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

2401  West  Ma;n  Strppt.  Marion,  IL  62959, 

(618)997-5311 
Fiscal  Officsr.  North  Chicago  Medical  Center. 

North  Chicago  IL  60064,  (312)  689-1'JOO 
Quincy  Nationa.  Omete.'-v  Area  OfTu  e,  Send 

to;  Fi«:al  Officer.  VA  Medical  C/)r/pr  Iowa 

aty.  lA  52246.  (319)  338-0581  ext  304 
Rock  Island  National  Cemeter>'  A.Ta  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Iov,-fl  Citv,  lA  52246,  (319)  33a-(1581  ext. 

304 
Springfield  N\(tionai  Cetnfitery  ,^^fa  ( )*T;..er. 

Send  to;  Fisca:  Officer.  VA  Medicsl  Center, 

Danville,  IL  61832.  (217)  442-8000 

Indiana 

Evansville  Outpatient  Clinic  Substation, 
Send  to.  Fiscal  Officer  VA  Medical  Center, 
Marion,  IL  62959.  (618!  997-5311 

Fiscal  Officer.  Fort  Wayne  Medical  Center, 

1600  Randalia  Drivel  Fort  Wayne.  IN 

468.35    [219!  426-5431 
Fiscal  f)ff;re!-  Indianapolis  Regional  Office, 

5  '5  North  Pennsylvania  Street, 

lndiar.a;.ohs,  IN  46204.  (317)  269-7840 
Fiscal  Otf  cer.  Indianapolis  Medical  Center, 

1481  West  lOth  Strt'f't.  Indianapclis   IN 

46202,  (317)  635-7401  ext.  2363 
Indianapolis  Nationa!  Cemetery  Area  Office, 

Stmd  to-  Fiscal  Officer  VA  Medical  Center, 

14.H1  West  10th  Street.  Indianapolis,  i.N 

46102,  (317)  635-7401  ext.  2363 
Fiscal  OfHcer,  Marion  Medical  Center, 

Manon,  IN  46952,  (317)674-3321  ext.  214 
Marion  Na;,onal  C>exe;ery  Area  Office,  .Send 

to:  Fiscal  Officer,  VA  Medical  Center. 

Marion.  IN  46952.  (317)  674-3321  ext  211 
New  .Albany  Nationa!  Cemetery  Area  Office, 

Send  to.  Fiscal  Officer,  VA  Medical  Center. 

800  Zom  Avenue,  Louisville,  KY  40202 

(502)  895-3401 

Iowa 

Fiscal  Officer,  Des  Moines  Regional  Office, 

210  Walnut  Stre.-f,  Des  Moines  lA  50.^'39, 

(515)  284-4220 
Fiscal  Officer,  Des  Mu:nes  Medical  Center. 

30th  k  Euclid  Avenue,  I>s  Moines,  lA 

50310,  (515)  255-2173 
Fiscal  Officer  Iowa  City  Medical  Center. 

Iowa  Citv.  !A  52246.  (319)  338-<'J581  ext. 

7702 
K,eokuk  National  Cemeterv  Area  Office,  Send 

to;  Fiscal  Officer,  VA  Medical  Center,  Iowa 

City,  lA  52246,  (319)  228-052 
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Keokuk  National  Ometerv  Area  OfFice,  Send 
to:  Fiscal  Officer.  VA  Medical  Onter  Iowa 
City,  rA  52240,  (319)  228-052 

Kansas 

Ft.  Leavenworth  National  Cemetery'  Area 
Office.  Send  to:  Fiscal  Officer,  VA  Medical 
Center.  Leavenworth,  KS  66048,  (913)  682- 
2000  ext.  214 

Ft.  Scott  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Leavenworth,  KS  66048.  (913)  682-2000 

ext.  214 
Leavenworth  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Leavenworth.  KS  66048,  (913)  682-2000 

ext.  214 
Fiscal  Officer.  Leavenworth  Medical  Center. 

Leavenworth.  KS  66048,  (913)  682-2000 

ext.  214 
Fiscal  Officer,  Topeka  Medical  Center.  2200 

Gage  Blvd..  Topeka.  KS  66622.  (913)  272- 

3111  ext.  521 
Fiscal  Officer.  Wichita  Medical  Center.  5500 

East  Kellogg,  Wichita,  KS  67211,  (316) 

685-2221  ext.  256 
Wichita  Regional  Office.  Send  to:  VA 

Medical  Center,  5500  East  Kellogg. 

Wichita,  KS  67211.  (316)  685-2111  ext. 

2S6 

Process  for  VA  service-connected  benefits 
should  also  be  sent  to  the  Wichita  Medical 
Center  rather  than  to  the  Wichita  Regional 
Office. 

Fiscal  Officer,  VA  Regional  Office.  901 
George  Washington  Blvd..  Wichita,  KS 
67211.(316)269-6813 

Kentucky 

Danville  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Lexington.  KY  40511.  (606)  223-4511 
Fiscal  Officer.  Knoxville  Medical  Center. 

Knoxville.  KY  50138.  (515)  842-3101  ext. 

241 
Lebanon  National  Cemeten,-  Aroa  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Lexington,  KY  40507.  (606)  233-4511 
Lexington  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medic  a  r.pr.'er. 

Lexington.  KY  40507.  (606)  233-451 1 
Fiscal  Officer.  Lexington  Medical  Onite' 

Lexington.  KY  40507.  (606)  233-»f>n 
Fiscal  Officer.  Louisville  Regional  Office,  600 

Federal  Place.  Louisville.  KY  40202,  (502) 

582-64H: 
Fiscal  Officer,  Louisville  Medical  Ontpr  800 

Zorn  Ave.Tue,  Louisville.  KY  40202,  (502) 

895-3401  ext   241 
Louisville  National  Omeipp,  Area  (Jffite. 

(Zarhan,'  Taylor),  Send  ttv  F!,«.al  Officer. 

VA  Medical  Center,  800  Zom  Avenue, 

Louisville,  KY  40202,  (502)  895-3401  ext 

241 
Louisville  National  Cemetery  Area  Office 

(Cave  Hiin,  Send  to:  Fiscal  Officer,  VA 

Medical  Center,  800  Zom  Avenue. 

Louisville.  KY  40202.  (502)  B95-3401  ext 

241 
Nancy  National  Cemetpry  Area  Office,  Send 

to-  Fiscal  Office.  VA  Mwdica!  Center. 

Lfixington,  KY  40511,  (6061  2,33-4511 
NicholasviUe  National  Q»rneter\  A.-na  Office. 

Send  to  Fiscal  Offici»T,  VA  Medica!  Or.ter. 

Iz-Xingtn.n,  Kl'  40511.  {6061  233-4511 


Perryville  National  Cemetery  Area  Office. 
Send  to:  Piacal  Officer,  VA  Medical  Center. 
Lexington.  KY  40511  (606)  233-4511 

Louisiana 

Fiscal  Officer.  Alexandria  Medical  Center. 

Alexandria,  LA  71301.  (318)  473-0010  ext 

2281 
Baton  Rouge  National  Cemetery  Area  Office. 

Send:  Fiscal  Officer.  VA  Medical  Center. 

1601  Perdido  Street,  New  Orleans.  LA 

70146.  (504)  568-0811 
Fiscal  Officer.  New  Orleans  Regional  Office. 

701  Loyola  Avenue,  New  Orleans,  LA 

70113,(504)589-6604 
Fiscal  Officer.  New  Orleans  Medical  Center, 

1601  Perdido  Street.  New  Orleans.  LA 

70146.(504)568-0811 
Baton  Rouge  National  Cemetery,  220  North 

19th  Street,  Baton  Rouge,  LA  70806.  (504) 

389-0788 
Pineville  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Alexandria.  LA  71301.  (318)  442-0251 
Fiscal  Officer.  Shreveport  Medical  Center. 

510  East  Stoner  Avenue.  Shreveport.  LA 

71101.  (318)  221-8411  ext.  722 
Shreveport  VA  Office.  Send  to:  Fiscal  Officer. 

VA  Regional  Officer,  701  Loyola  Avenue. 

New  Orleans.  LA  70113.  (504)  589-6604 
Port  Hudson  (Zachary)  National  Cemetery 

Area  Office.  Send  to:  Fiscal  Officer,  VA 

Medical  Center.  1601  Perdido  Street.  New 
Orleans.  LA  70146.  (504)  568-0811 

Maine 

Portland  VA  Office,  Send  to:  Fiscal  Officer. 

VA  Center.  Togus.  ME  04330.  (207)  623- 

8411 
Fiscal  Officer.  Togus  Medical  &  Regional 

Office  Center.  Togus,  ME  04330,  (207)  623- 

8411 
Togus  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Center.  Togus.  ME 

04330.(207)623-8411 

Maryland 

Annapolis  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical  Center. 
3900  Loch  Raven  Blvd.  Baltimore,  MD 
21218,  (301)  467-9932  ext.  5281/5282 

Fiscal  Officer,  Baltimore  Regional  Office. 
Federal  Bldg..  31  Hopkins  Plaza,  Baltimoi*. 
MD  21201,  (301)  962-4410 
iurisdiction  does  not  Include  Prince 

Georges  and  Montgomery  Counties  which  are 

included  under  the  Washington,  DC. 

Regional  Office. 

Baltimore  Outpatient  Clinic.  Send  to:  Fiscal 
Officer.  VA  Medical  Center,  3900  Loch 
Raven  Blvd    Baltimore,  MD  21218.  (301) 
467-9932  ext   5281/5282 

Fiscal  Officer  Baltimore  Medical  Center, 
3900  Loch  Raven  Blvd.,  Baltimore.  MD 
21218.  (301)  467-9932  ext.  5281/5282 

Baltimore  National  Cemetery  Area  Office. 
(Loudon  Park).  Send  to:  Fiscal  Officer.  VA 
Medical  Center,  3900  Loch  Raven  Blvd., 
Baltimore,  MD  21218  (301)  467-9932  ext 
5281/5282 

Fiscal  Officer,  Fort  Howard  Medical  Center. 
Fort  Howard.  MD  21052,  (301)  687-8768 
axt  328. 

Hyattsvilie  Field  Office  of  Audit.  Send  to: 
Fiscal  Division  Chief  (047H).  VA  Central 
Office.  Room  C-50.  810  Vermont  Avenue. 
Washington  Of'   : i -4 20,  (202)  389-3901 


Fiscal  Officer.  Perry  Point  Medical  Center, 
Perry  Point,  MD  21902,  (301)  642-2411  ext. 
5224/5225 

Massachusetts 

Fiscal  Officer,  Bedford  Medical  Center.  200 
Springs  Road.  Bedford,  MA  01730,  (617) 
275-7500 
Fiscal  Officer,  Boston  Regional  Office.  John 
F.  Kennedy  Bldg.,  Room  400C,  Government 
Center.  Boston.  MA  02203.  (617)  565-2616 
Iurisdiction  over  certain  towns  in  Bristol  and 
Plymouth  Counties  and  the  counties  of 
Barnstable.  Dukes  and  Nantucket  is 
allocated  to  the  Providence.  Rhode  Island 
Regional  Office. 
Boston  Outpatient  Clinic,  Send  to;  Fiscal 
Officer.  VA  Medical  Center.  150  South 
Huntington  Avenue.  Boston,  MA  02130. 
(617)  232-9500  ext.  427/420 
Fiscal  Officer.  Boston  Medical  Center.  150 
South  Huntington  Avenue,  Boston,  MA 
02130,  (617)  232-9500  ext  427/420 
Bourne  National  Cemetery  Area  Office.  Send 
to:  Fiscal  Officer.  VA  Medical  Center. 
Brockton.  MA  02401.  (617)  583-4500  ext 
266 
Fiscal  Officer.  Brockton  Medical  Center. 
Brockton.  MA  02401.  (617)  583-4500  ext. 
266 
Lowell  Outpatient  Qinic  Substation.  Send  to: 
Fiscal  Officer.  VA  Medical  Center.  150 
South  Huntington  Avenue.  Boston.  MA 
02130.  (617)  322-9500  ext.  427/420 
New  Bedford  Outpatient  Clinic  Substation. 
Send  to:  Fiscal  Officer.  VA  Medical  Center. 
Providence.  RI  02908.  (401)  273-7100 
Fiscal  Officer.  Northampton  Medical  Center. 
Northampton.  MA  01060.  (413)  584-4040 
Springfield  Outpatient  Clinic  Substation. 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Northampton,  MA  01060,  (413)  584-4040 
Springfield  VA  Office.  Send  to:  Fiscal 
Officer.  VA  Regional  Office.  John  F. 
Kennedy  Bldg  Rm  400C,  Government 
Center.  Boston.  MA  02203.  (617)  565-2616 
Fiscal  Officer.  West  Roxbury  Medical  Center, 
1400  Veterans  of  Foreign  Wars  Parkway. 
West  Roxbury.  MA  02132,  (617)  323-7700 
ext.  5650 
Worcester  Outpat^nt  Qinic  Substation,  Send 
to:  Fiscal  Officer,  VA  Medical  Center,  1400 
Veterans  of  Foreign  Wars  Parkway,  West 
Roxbury,  MA  02132.  (617)  322-7700  ext 
5650 

Michigan 

Fiscal  Officer.  Allen  Park  Medical  Center. 

Allen  Park.  MI  48101.  (313)  562-6000  ext. 

S3S 
Fiscal  Officer,  Ann  Arbor  Medical  Center, 

2215  Fuller  Road.  Ann  Arbor.  Ml  48105. 

(313)  769-7100  ext.  288/289 
Fiscal  Officer.  Battle  Creek  Medical  Center, 

Battle  Creek,  Ml  49016,  (616)  966-5600  ext 

3566 
Grand  Rapids  Outpatient  Qinic  Substation. 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Battle  Creek.  MI  49016,  (616)  966-5600  ext 

3566 
Fiscal  Officer.  Detroit  R^onal  Office.  477 

Michigan  Avenue,  Detroit,  Ml  48226.  (313J 

226-4190 
Fiscal  Officer,  Iron  Mountain  Medical  Center. 

Iron  Mountain,  MI  49801,  (906)  774-3300 

ext.  308 
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Fiscal  OfficOT  Saginaw  Medical  Center,  1500 
Weiss  Street.  Saginaw  Ml  4ft602.  (517) 

793-2340  ext,  3061 

Mir.P.ffsota 

Fiscal  Officer,  Minneapolis  Medical  Center. 

S4'h  k  48th  Avenue,  South  Minneapolis, 

MS  .5541-,  '112'  '2>-6'6"  ext.  6311 
F  s'-a'  0*fi'-«T  St,  Cloud  Medical  Cer.'er,  St. 

Clc'.id   MN  5fi30V  !612i  252-1600  ext.  411 
Fiscal  Otf.cer,  St.  Paul  C<»n^«r    RpB!'-naI 

OtT.cel.  Federni  Bl'ig    "•   Snel!  n«,  St, 

Paul.  MN  55111    '*^12    -2->-«or5 
Fiscal  Officer,  \'A  Me^i'-rf:  Center,  One 

Veterans  Eh-ive.  Mir.roa:'<"jlis  MN  55417, 

(612)  725-2150 

Jurisdiction  over  the  counties  of  Becker, 
Beltrami.  Qay,  aearwa'-r  Kittson.  Lake  of 
the  Woods.  Mahnomer.,  Marshall.  Nonnan, 
Otter  Tail.  Pennington,  Polk.  Red  Lake. 
Roseau  and  Wilkin  is  allocated  to  the  Fargo. 
Nof-h  Dakota  Center. 
St.  Paul  National  Cemetery  Area  Office.  Send 

to;  VA  Medical  Center.  54lh  k  48th 

Avenue.  South,  Minneapolis,  MN  55417, 

(612)  725-6767  ext.  6311 
St.  Paul  Data  Processing  Onter  Send  to: 

Fiscal  Officer,  Va  Center,  Federal  Bldg,,  Ft. 

Sneliing.  St.  Paul,  MN  55111,  (612)  725- 

3075 
St  Paul  O'utpafien!  Ciinic.  Send  to:  Fiscal 
Officp-,  V,«.  Medical  Center,  54th  fc  48th 
Aver.'je,  Minneapcui,  MN  55417,  (612) 
725-6"67  ex'  6311  | 

Mississippi 

Biloxi  Na'iondl  Cemeterv  .A.-sa  Office,  Send 
to:  Fiscal  Officer,  VA  Medicij!  Center, 
Biloxi,  MS  39531,  (601!  863-1972  ext.  225 
Fiscal  Officer,  Bil.oxi  MedicaJ  Center,  Biloxi. 

MS  39531,  ISOl)  863-1972  ext  225 
Conr.fh  N'a!ior.dl  Cemetei7  Area  Office,  Send 

to  Fiscal  Off  cer,  VA  Medical  Center.  1030 

Jefferson  Avenue.  Memphis,  TN  38104, 

1901)  523-«990 
Fiscal  Officer,  Guifpcrt  Mecical  Center. 

Gulfpor*.  MS  39601,  fSOl)  863-1972  ext 

225 
Fiscal  Offi;  er  larkson  Medical  Center,  1500 

East  W:x>drow  Wilson  Drive,  lackson.  MS 

39216.  '601;  362-4471  ext,  1231 
Fiscal  Off  cer,  VA  Regional  Office.  Federal 

Building,  ICO  VV  Can'ol  Si,,  Suite  207. 

lackscn,  MS  39269,  '601)  965-4853 
Vatchez  National  Cemete.-y,  Send  to:  Fiscal 

Off:  :er,  VA  Medical  Canter,  1500  E. 

Wixnirow  Wilson  Dr..  Jackson,  MS  39216, 

(601,  1:2-4471  oxt   1281 

Pre'-.  =«  U'T  VA  ser\'ice-connected  benefits 
shojld  d;so  be  sent  to  the  Jackson  Medir.al 
Center  -^ther  then  to  the  Jackson  Regional 
Office. 

Missouri 

Fiscal  Officer,  Columbia  Medical  Center,  800 

Stadium  Road.  Columbia,  MO  65201.  (314) 

443-2511 
Jefferson  City  National  Cemetery  Area  OfFice, 

Send  to;  Fiscal  Officer,  VA  Medical  Center, 

800  Stadium  Road,  Columbia,  MO  65201, 

(314)  443-2511  ext.  6050 
Fiscal  Officer,  Kansas  Gty  Medical  Center, 

4S*J1  u.iiw  ^M  Blvd  .  Kansas  Gty,  MO 

641.,-i,   6lbi  St.  1-4  700  ext  214 
F.sr.a.  OiTicer,  Poplar  Bluff  Medical  Center. 

Poplar  Bluff  MO  63901,  (314)686-4151 


St   Louis  National  Cemetery  Area  Office, 
Send  to  Fiscal  Officer,  VA  Medical  Center, 
St.  Louts,  MO  63125  (314  i  894-4931 

Fiscal  Officer.  St,  Louis  keRional  Off.ce,  1520 
Market  Street.  St.  Louis  MO  63103,  (314) 
539-3112 

Fiscal  Officer,  VA  Medical  Center,  1500  N. 
Westwood  Blvd.,  Poplar  Bluff,  MO  63901, 
(314)  686-4151  ext.  265 

St.  Louis  Veterans  Canteen  Service  Field 
Office,  Send  to:  Fiscal  Officer,  VA  Medical 
Center.  St.  Louis,  MO  63125,  (314)  894- 
4631 

Fiscal  Officer,  St,  Louis  Medical  Center,  St, 
Louis,  MO  63125.  (314)  894-4631 

St.  Louis  Records  Processing  Center,  Send  to: 
Fiscal  Officer.  VA  Regional  Office,  1520 
Market  Street.  St.  Louis,  MO  63103.  (314) 
530  3112 

Springfield  National  Cemeter,  Area  OtTlce, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Fayetteville,  AR  72701.  (501)  443-4301 

Montana 

Fiscal  Officer,  Fort  Harrison  Medical  S 

Regional  Office  Center,  Fort  Harrison,  .MT 

59636,  (406)  442-6410 
Fiscal  Officer,  Miles  City  Medical  Center,  210 

South  Winchester.  Miles  City.  MT  59301. 

(406)  232-3060 

Nebraska 

Fiscal  Officer.  Grand  Island  Medical  Center, 

2201  N.  Broad  well.  Grand  Island,  N'E 

68801,  (308)  382-3660  ext.  244 
Fiscal  Officer,  Lincoln  Regional  Office,  5631 

South  48th  Street,  Lincoln,  NE  68516,  (402) 

437-5041 
Fiscal  Officer,  Lincoln  Medical  Center,  600 

South  70th  Street.  Lincoln,  KE  68510  (4021 

489-3802  ext.  332 
Maxwell  National  Cemeterv-  Area  Office, 

Send  to:  Fiscal  Officer,VA  Medical  Center 

Grand  Island.  NE  68801,  (308)  382-3660 

ext.  244 
Fiscal  Officer.  Omaha  Medical  Center,  4101 

Woolworth  Avenue.  Omaha,  NE  68105, 

(402)  346-8800  oxt.  4538 

Nevada 

Las  Vegas  Outpatient  Qinlc,  Send  to  Fiscal 

Officer.  VA  Medical  Center,  1701  West 

Charleston  Boulevard,  Las  Vegas.  NV 

89102.  (702)  786-7200  ext   244 
Fiscal  Officer.  Reno  Regional  Office.  1201 

Terminal  Way,  Reno.  NV  89520,  (702)  784- 

5637 

Jurisdiction  over  the  following  counties  In 
California:  Alpine.  Lassen.  Modoc  and  Mono 
Fiscal  Officer.  Reno  Medical  Center.  1000 

Locust  Street.  Reno,  NV  89520,  (702)  786- 

7200  ext.  244 
Henderson  Outpatient  Qinic.  Send  to:  Fiscal 

Officer.  VA  Medical  Center.  1000  Locust 

Street.  Reno.  NV  89520.  (702)  786-7200 

ext.  244 

New  Hampshire 

Fiscal  Officer,  Manchester  Regional  Office. 

275  Chestnut  Street,  Manchester,  NH 

03101.(603)666-7638 
Fiscal  Officer,  Manchester  Medical  Center. 

718  Smyth  Road,  Manchester.  NH  03104. 

(603)  624-4366 

New  Jersey 

Beverly  National  Cemetery  Area  Office, 


Send  to  Fiscal  Officer, 
VA  Medical  Center,  University  »  Woodland 
Avenues,  Philadelphia,  PA  19104.  (215) 

382-2400  ext.  291.''292 
Fiscal  Officer.  East  Oi-ange  Medical  Center. 

Tremont  Avenue  ft  So.  Center  St,,  East 

Orange.  NJ  07019,  (201)  676-1000  ext. 

1771 
Fisrai  Officer.  Lvons  Medical  Center.  Lyons, 

NI  07939,  (201)  647-0180  ext  4302 
Newark,  Outpatient  Clinic,  Send  tc;  Fsci! 

Officer.  VA  Medical  Center,  Tremont 

Avenue  ft  So,  Center  St,,  East  Orange  NJ 

G7019,  (2011  676-1000  ext.  125 
F.scal  Officer,  Newark  Regional  Off.ce,  20 

Washington  Place,  Newark.  NJ  07102.  (201) 

645-3507 
Salem  National  Cemetery  Area  Office,  Send 

to  Fiscal  Officer,  VA  Center,  1601 

Ki.'kwood  Highwav  Wilmington,  DE 

19805,  (302)994-2511 
Fiscal  Officer,  Somerville  Supply  Depot, 

Somer\ille,  NJ  08878,  (210)  725-2540 

Vew  Mexico 

Fiscal  Officer,  Albuquerque  Regional  Office, 

50O  Gold  Avenue,  SW,,  Albuquerque,  NM 

87102,  (505)  766-2204 
Fiscal  Officer,  Albuquerque  Medical  Center. 

2100  Ridgecrest  Drive,  SE.,  Albuquerque, 

NM  87108,  (505)  265-1711 
Santa  Fe  National  Cemetery  Area  Office, 

Send  to;  Fiscal  Officer,  VA  Medical  Center, 

2100  Ridgecrest  Drive.  SE.,  Albuquerque, 

NM  87108,  '505)  265-1711  Ext.  2214 

New  York 

Fiscal  Officer,  Albany  Medical  Center,  113 
Holland  Ave.,  Albany,  NY  12208,  (518) 
462-3311  ext,  355 
Fiscal  Officer.  VA  Medical  Center,  800  L-.ir.g 
renter,  Syracuse.  NT  13210.  (315)  476r- 
7461  ext,  2358 
Albany  VA  Office,  Send  to:  Fiscal  Office:  V  A 
Regional  Office,  252  Seventh  Avenue  ft 
24th  Street,  New  York.  NT  10001   (211) 
620-6293 
Fiscal  Officer,  Batavia  Medical  Center. 
Redfield  Parkway,  Batavia,  NT  14020, 
716)  345-7500  ext  215 
Fiscal  Officer,  Bath  Medical  Center,  Bo-h,  NY 

14810,  (607)  776-2111  axt,  1502 
Fiscal  Officer.  Bronx  Medical  Center,  130  W. 
Kings  Bridge  Road,  Bronx,  NT  10408.  (212) 
584-9000  ext.  1502/1717 
Fiscal  Officer,  Brooklyn  Medicel  Center,  800 
Pn!v  Place.  Brookhti.  NT  11209,  (718) 
630-3542 
Brooklyn  National  Cemeter.^  .Area  Office, 
Send  to;  Fiscal  Officer,  VA  Medical  Center. 
SOO  Poly  Place,  Brooklyn,  NY  11209,  (718) 
530-3541 
Brookl>-n  Outpatient  Clinic,  Send  to;  Fiscal 
Off.ceT  V,*  Medical  Center,  800  Poly 
Piace,  Brookh-n,  NY  11209,  (718;  630-3542 
F'.ra  Officer,  Buffa'o  Regional  Ofr.::e,  111 
West  H'uron  Street,  Buffalo,  NY  14  202. 
{716]  846-5251 
Bn;)oi.]yn  Outpatient  Clinic,  Send  to:  Fiscal 
Oficer  VA  Medical  Center.  800  Poly 
Piece  BrooklNT,  NY  11209  (718)630-3542 
Fiscal  Officer.  Buffalo  Regional  Office,  111 
West  Hu.Tin  Street  Buffalo  NT  14  202. 
(716!  846-5251 

Jiirisdiction  over  all  counties  in  New  York 
not  listed  under  the  New  York  Regional 
Office. 
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Fiscal  Officer,  Buffalo  Medical  Center  3495 
Bailey  Avenue,  Buffaio,  NY  14215,  (716) 
834-92(X)px1   24  26,  584-900  ex'   lf>or' 
1717 
Calverton  National  Cemptpr>  Atph  Office. 
Send  to:  Fiscal  Office  V.*,  Medical  Center, 
Northport,  N>  i:?68  ''516;  261^400  ext. 
7101/7103 
Fiscal  Officer.  Canandiagua  Medical  Center. 
Canandiagua,  NY  14424.  (716)  394-2000 
ext.  3368 
Fiscal  Officer.  Castle  Point  Medical  Center, 

Castle  Point.  NY  12511   '9 14)  882-5404 
Elmira  National  Cemeter>  -\rea  Office,  Send 
to:  Fiscal  Officer  VA  Medical  Center.  Bath, 
NY  14810.  (607)  77&-2 111 
Farmingdale  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Medical  Center. 
Northport.  NT  11768,  (516)  261-4400  ext. 
2462/2463 
Fiscal  Officer.  Montrose  Medical  Center, 
Montrose,  NY  10548.  (914)  737-4400  ext 
2463 
Fiscal  Officer.  New  York  Medical  Center, 
First  Avenue  at  East  24th  Street,  New  York 
NY  10010,  (212)  686-7220 
New  York  Outpatient  Qinic.  Send  to:  Fiscal 
Officer.  VA  Medical  Center,  First  Avenue 
at  East  24th  Street.  New  York.  NY  10010 
(212)  686-7320 
New  York  Prosthetics  Center.  Send  to:  Fiscal 
Officer.  VA  Regional  Office.  252  Seventh 
Avenue.  New  York,  NY  10001.  (212)620- 
6293 
Fiscal  Officer.  New  York  Regional  Office.  252 
Seventh  Avenue  at  24th  Street.  New  York 
NT  10001,  (212)  620-6293 
Jurisdiction  over  the  following  counties  in 
New  York:  Al'oanv.  Bronx,  Cnnton. 
Columbia.  Delaware,  Dijtthess,  Essex. 
Franklin.  Fultor.  Greene,  Hamilton,  Kings, 
Montgomery',  .Nassai:,  New  York  Orange, 
Otsego.  Putnam,  Queens,  Rensselaer, 
Richmond,  R(:>ckland,  Saratc/ge  Sc-iciipctac  > , 
Schharie,  Suffolk,  Suihvac,  I  ister  VVarrfn.' 
Washington  and  Westchester 
New  York  Veterans  Canteen  Service  Field 
Office.  Send  to:  Fiscal  Officer.  VA  Medical 
Center,  Fb-sf  Avenue  at  East  24th  Street, 
New  York,  NY  1(X)10,  (2121  6i>6-:'320 
Fisca;  Officer,  North pon  .Medical  C:enter, 
Nonhpor*.  NY  11768,  (516)  261-4400  ext. 
2462 '2463 
F.  Chester  VA  Office,  Send  to:  Fiscal  Officer. 
VA  Regional  Offce,  111  West  Huron 
Street,  Buffalo.  NY  14202.  (^16;  846-5.51 
Rochester  Outpatient  Clinic  Substation,  Send 
to.  Fiscal  Officer.  VA  Medical  Center, 
Batavia,  NY  14020.  {716.!  :<4,3-"50n  ext   215 
Fiscal  Officer,  Syracuse  Medical  Center. 
Irving  .Avenue  *  University  Place, 
Syracuse,  NY'  13210,  {Jl5i  476-7461 
Syracuse  VA  Office,  Send  to:  Fiscal  Officer. 
VA  Regional  Office.  Ill  West  Huron 
Street,  Buffalo,  NY  14202.  (716)  846-5251 

{\'orth  Carolina 

Fiscal  Officer.  Asheville  Medical  Center. 

1 :0C  Tunnel  Road.  Asheville.  NC  28805. 

r04)  298-7911  ext,  5616 
Fiscal  Officer.  Durham  Medical  Center.  508 

Fulton  Street,  Durham,  NC  27705,  (919) 

671-6913 
Fiica,  Officflr,  Fayettevilie  Medical  Center. 

:  JCC.  Ransev  Street.  Favetteville,  NC 

28,.i01.(91S)  46&-2120' 


New  Bern  National  Cemeten,'  Area  Office. 
Send  to  Fiscal  Officer,  VA  Medical  Center. 
2300  Ram.se)  Street,  Fs\ottpvilie,  NC 
28301,  (919)488-2120  ' 

Ra.eigh  National  f>mptpr>-  Area  Office,  Send 
»')  FiS<a:Offipr  ^  A  Medical  Center,  508 
F„:tor.  .srrwt,  Dur.ham   NC  27705,  (919) 
286-04  :i  ext   6469 

Fiscal  Officer,  Salisbury  Medical  Center. 
Salisbury.  NC  28144.  (704)  636-2351 

Salisbury  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center. 
Salisbury,  NC  28144,  (704)  636-2351 

Wilmington  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
2300  Ramsey  Street,  Fayettevilie.  NC 
28301.(919)488-2120 

Fiscal  Officer,  Winston-Salem  Regional 
Office,  251  North  Main  Street.  Winston- 
Salem.  NC  27155.  (919)  761-3513 

Winston -Salem  Outpatient  Regional  Office, 
Send  to:  Fiscal  Officer.  VA  Medical  Center, 
Salisbury,  NC  28144,  (704)  636-2351 

North  Dakota 

Fiscal  Officer,  Fargo  Medical  and  Regional 
Office  Center,  21st  &  Elm.  Fargo.  ND 
58103.  (701)  232-3241  ext.  249 
See  listing  under  the  St.  Paul.  Minnesota 

Center  for  the  names  of  the  counties  in 

Minnesota  which  come  under  the 

jurisdiction  of  the  Fargo.  North  Dakota 

Center. 

Ohio 

Fiscal  Officer.  Chillicothe  Medical  Center, 
17273  State  Route  104.  Chillicothe,  OH 

45601.  (614)  773-1141  ext.  203 
Fiscal  Officer.  Cincinnati  Medical  Center. 

3200  Vine  Street.  Qncinnati,  OH  45220. 

(513)  550-5040  ext.  4113 
Fiscal  Officer.  VA  Medical  Center.  2090 

Kenny  Road.  Columbus,  OH  43221,  (614) 

469-6712 
Cincinnati  VA  Office,  Send  to:  Fiscal  Officer, 

VA  Regional  Office.  1240  East  Ninth  Street. 

Cleveland,  OH  44199,  (216)  522-3540 
Fiscal  Officer,  Cleveland  Regional  Office. 

1240  East  Ninth  Street,  Cleveland,  OH 

44109,  (216)  522-3540 
Fiscal  Officer,  Cleveland  Medical  Center, 

10.000  Brecksville  Rd..  Brecksville.  OH 

44141.  (216)  526-3030  ext.  7170 
Fiscal  Officer.  Columbus  Outpatient  Clinic, 

456  Clinic  Drive.  Columbus.  OH  43221. 

(614) 469-6712 
Columbus  VA  Office.  Send  to:  Fiscal  Officer. 

VA  Regional  Office,  1240  East  Ninth  Street. 

Cleveland.  OH  44199.  (216)  522-3540 
Dayton  National  Cemetery  Area  Office.  Send 

to:  Fiscal  Officer.  VA  Medical  Center. 

Dayton,  OH  45248,  (513)  268-6511  ext 

262-2157 
Fiscal  Office.  VA  Medical  Center,  4100  W. 

Third  Street.  Dayton,  OH  45428.  (513)  262- 

2157 

Oklahoma 

Fort  Gibson  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Memorial  Station.  Honor  Heights  Drive. 

Muskogee.  OK  74401.  (918)  683-3261  ext. 

392 
Fiscal  Officer.  Muskogee  Regional  Office.  125 

South  Main  Street.  Muskogee.  OK  74401. 

(918) 687-2169 


F:s,fa,  ()**",:■  p-    M-^kr.fi(*P  MPd.i:*,    ('A^'-.'t" 
M<':rn:-n,  ^^H^:':-     h!^;-!i^-  H«':g^;*^  :>::\t. 
Musiogep  i   >     liOl,  (918)  683-3261  ext 
392 

Fiscal  Officer,  Oklahoma  Qty  Medical 
Center.  921  Northeast  13th  Street, 
Oklahoma  Qty.  OK  73104,  (405)  272-9876 
ext.  500 

Oklahoma  City  VA  Office,  Send  to:  Fiscal 
Officer,  VA  Regional  Office,  125  South 
Main  St.  Muskogee,  OK  74401,  (908)  687- 
2169 

Oregon 

Portland  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

3710  SW  US,  Veterans  Hospital  Road, 

Portland.  OR  97207,  (503)  220-8262  ext 

6948 
Fiscal  Officer,  Portland  Regional  Office.  1220 

SW  3rd  Avenue,  Portland,  OR  97204,  (503) 

221-2521 
Fiscal  Officer,  Portland  Medical  Center,  3710 

SW  U.S.  Veterans  Hospital  Road.  Portland 

OR  97207,  (503)  220-8262  ext.  6948 
Portland  Outpatient  Clinic,  Send  to:  Fiscal 

Officer,  VA  Medical  Center,  3710  SW  U.S. 

Veterans  Hospital  Road.  Portland,  OR 

97207,  (503)  222-^221  ext.  6984 
Fiscal  Officer,  VA  Medical  Center,  Garden 

Valley  Blvd.,  Roseburg,  OR  97470.  (503) 

440-1000  ext.  4261 
Rosebuig  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Canter. 

Garden  Valley  Blvd..  Roseburg,  OR  97470, 

(503)672-4411 
Fiscal  Officer.  White  City  Domiciliary.  White 

City.  OR  97503,  (503)  826-2111  ext.  241 
White  City  National  Cemetery  Area.  Send  to: 

Fiscal  Officer.  VA  Office  Domiciliary, 

White  City.  OR  97503,  (503)  826-2111  ext 

241 

Pennsylvania 

Fiscal  Officer.  Altoona  Medical  Center, 

Altoona,  PA  16602,  (814)  943-8164  ext 

7046 
Annville  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Lebanon,  PA  17042,  (717)  272-6621  ext 

229 
Fiscal  Officer.  VA  Medical  Center.  Butler.  PA 

16001,  (412)  287-4781  ext.  4505 
Fiscal  Officer.  Coatesville  Medical  Center, 

Coatesville.  PA  19320.  (215)  384-7711  ext. 

342 
Fiscal  Officer,  Erie  Medical  Center,  135  East 

38th  Street,  Erie,  PA  16501,  (814)  868-8661 
Harrisburg  Outpatient  Clinic  Substation. 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 

Lebanon.  PA  17042.  (717)  272-6621  ext. 

229 
Fiscal  Officer,  Lebanon  Medical  Center, 

Lebanon,  PA  17042,  (717)  272-6621  ext 

229 
Fiscal  Officer.  Philadelphia  Center.  (Regional 

Office)  P.O.  Box  8079,  Philadelphia.  PA 

19101,(215)951-5321 

jurisdiction  over  the  following  counties  in 
Pennsylvania:  Adams.  Berks,  Bradford, 
Bucks,  Cameron,  Carbon,  Centre.  Chester. 
Clinton,  Columbia,  Cumberland,  Dauphin. 
Delaware.  Franklin.  Juniata,  Lackawanna, 
Lancaster.  Lebanon,  Lehigh,  Luzerne, 
Lycoming,  Miffiin.  Monore,  Montgomery 
Monroe.  Montour.  Northampton, 
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Northumb«rland.  Perry,  Phiiideiphia.  Pike, 
Potter,  Schuylkill,  Snyder,  Sullivan. 
Susquehanna.  Tioga.  I'nion  Wavne, 

Wyoming  and  York 

Philadelphia  Data  Processing  Center  Send  to: 

Fiscal  Officer  VA  Medical  Center.  P  O. 

Box  1.339«.  Philadelphia,  PA  19101,  (215) 

951-53:1 
Philadelphia  National  Cemetery  Area  Office, 

Send  to  Fiscal  Officer,  VA  Medit^l  Center, 

l.'r.iver^ity  i  Woodland  .Avenues, 

Philadelphia,  PA  19104,  (215)  951-5321 
Fiscal  O'TiiLf  r  \A  Medical  Center.  University 

&  Woodland  Avenues.  Philadelphia,  PA 

19104   (215)951-5,321 
Fiscal  Officer  Pittsburgh  Regional  Office, 

1000  Liljer'v  .^vpp,\l«'.  Pittsburgh,  PA 

15222   '4121644-4394 

Jurisdiction  over  a.l  of  the  counties  in 
Pennsylvania  that  are  not  listed  under  the 
Philadf-lphia  Center  [Regional  Office)  and 
turisdiction  over  the  following  counties  in 
West  Virgin.a  Brooke.  Hancock.  Marshall 
ar.ci  Ohio 
Fi'icai  Officer,  Pittsburgh  Medical  Center, 

Highland  Drive.  Pittsbu.-g,  PA  15206.(412) 

363— 4'9<X)  ext,  4235 
Fiscal  Officer,  Pittsburgh  Medical  Center, 
University  Drive  C,  PittsDurgh.  PA  15240. 
(412i  683-3000  ext.  639 
Fiscal  Offcer  W^iltes-BarTW  Medical  Canter. 
nil  East  End  Blvd  ,  Wilkes-Banr,  PA 
13711    '7\-]  824-3521,  ext  7211 

Pbi!!pp:nes 

Manua  Regional  Office  Outpatient  Qinic  and 
Manila  Regional  Office  Center 

For  either  of  'he  above,  jend  to 
Di.-eftor,  Department  of  Veterans  Aff-urs, 
APO.  San  Francisco.  Cf  9652fl  011-632- 
521-7116  8x1.  2560 

Puerto  Rico 

Ravincn  National  Cemetery  Area  Office,  Send 
to:  Fiscal  Officer,  VA  Center  GPO.  Box 
4867   San  luar.,  PR  00936,  'Ad]  766-5115 

Hafo  Renional  Office.  GPO  Box  486'',  San 
juan.  PR  00936. (809>  766-5115 

Mayag'jez  Outpatient  Clinic  Substation.  Send 
to  F,sc3i  Officer.  VA  Center,  GPO,  Box 
486-   San  iuan,  PR  0O936.  (809)  758-7575 
ext   4  4')  3 

Rio  Pieciras  Medical  and  Regional  Office 
Center,  Send  to  Fiscal  Officer,  VA  Center, 
GPO,  Box  4867,  San  Iuan  PR  00^36.  (809) 
758-7575  ext,  4953 

Fiscal  Officer,  VA  Medica.  Canter  One 
Veterans  Plaza.  .San  'uan.  PR  (X><^:7-5800, 
(80«3)  758-5365  or  ;809)  758-5953 

Bhode  Island 

Fiscal  Officer,  Providence  Regional  Office, 

380  Westminister  Mall,  Providence  RJ 

029O3    1401:  528-4439 

Jurisdiction  over  the  following  "owns  and 
counties  in  Massachusetts-  all  towns  in 
Bristol  Countv  except  Mansfield  and  Easton. 
the  towns  of  Lakeviile,  Middieboro,  Carver. 
Rochester  Mattapoisett.  Manon,  and 
Wireham  .n  Plymouth  County,  and  the 
counties  of  Du»es.  Nantucket  and  Barastdt.le 
Fiscal  Officer,  Providence  Medical  Center. 

Davis  Park,  Providence,  RI  029O8,  (401) 

475-3019 


Soi^lh  Carolina 

Beaufort  National  Cemetery  Area  Office, 

Send  to  Fiscal  Officer,  VA  Medical  Center 

109  Bee  Strwt  Charleston,  SC  29403,  (803) 

577-5011  ext   222 
Fiscal  Officer,  Charleston  Medical  Center, 

109  Bee  Street,  Charleston,  SC  29403,  (803) 

577-5011  ext  222 
Fiscal  Officer  Columbia  Regional  Office. 

1801  Assembly  Street,  t-olumbia.  SC 

29201.(803)765-5210 
Fiscal  Officer.  Columbia  Medical  Center. 

Columbia.  SC  29201 .  (803)  776-4000  ext. 

150 
Florence  National  Cemeterv  .Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Columbia,  SC  29201,  (803)  776-4000  ext 

149 
Greenville  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer.  VA  Medical  Center 

Columbia.  SC  29201.  (803)  776-4000  ext. 

149 

South  Dakota 

Fort  Meade  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Fort  Meade.  SD  57741.  (605)  347-2511  ext. 

272 
Fiscal  Officer.  VA  Medical  Center.  Fort 

Meade.  SD  57741.  (605)  347-2511  ext  272 
Hot  Springs  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer  VA  Medical  Center, 

Hot  Springs.  SD  57747.  (605)  745-4101  ext 

246 
Fiscal  Officer.  Hot  Springs  Medical  Center, 

Hot  Springs,  SD  57747.  (605)  745-4101 

Tennessee 

Chattanooga  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
1310  24th  Avenue.  South,  Nashville  TN 
37212,(615)327-4651 
Chattanooga  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center 
Murfreesboro.  TN  37130,  (615)  893-1360 
Knoxville  National  Cemeterv  Area  Office, 
Send  to;  Fiscal  Officer,  VA  Medical  Center. 
Mountain  Home.  TN  37684,  (615)  926- 
1171  ext.  7601 
Knoxville  Outpatient  Clinic  Substation.  Send 
to:  Fiscal  Officer,  VA  Medical  Center,  1310 
24th  Avenue,  South,  Nashville,  TN  37203, 
(615)327-4751  ext.  553 
Madison  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Medical  Center. 
1310  24th  Avenue,  South,  .\ashville,  TN 
37203,  (615)  327-4751  ext  553 
Fiscal  Officer,  Memphis  Medical  Center, 
1030  Jefferson  Avenue,  Memphis,  TN 
38104,  (901)  523-8990  ext  5050 
Memphis  National  Cemeterv  Area  Office. 
Send  to:  Fiscal  Officer  VA  Medical  Center, 
1030  Jefferson  Avenue  Memphis  TN 
38104.  (901)  523-8901  ext  50 
Fiscal  Officer.  Mountain  Home  Medical 
Center,  Mountain  Home,  TN  37684.  (615) 
926-1171  ext.  7601 
Mountain  Home  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Mountain  Home,  TN  37684  (615) 
92&-1171 
Fiscal  Officer,  Murfreesboro  Medical  Center. 
MurfreesbOTO.  TN  37130,  (615)  893-1360 
ext  3198 
Fiscal  Officer,  National  Regional  Office.  110 
Ninth  Avenue  South.  Nashville,  TN  37203 
(615)  736-5352 


Fiscal  Officer.  Medical  Center,  1310  24th 
Avenue,  South,  Nashville,  TN  37212,  (615) 
327-4751  ext.  5147 

Texas 

Fiscal  Officer,  Amarillo  Medical  Center.  6010 
Amarillo  Blvd.  W.,  Amarillo,  TX  79106. 
(806)  355-9703  ext.  7370 
Fiscal  Officer,  Austin  Data  Processing  Center, 
1615  East  Woodward  Street.  Austin.  TX 
78772.(512)389-5000 
Beaumont  Outpatient  Clinic  Substation.  Send 
to:  Fiscal  Officer.  VA  Medical  Center,  2002 
Holcombe  Blvd.,  Houston,  TX  77211,  (713) 
794-7104 
Fiscal  Officer,  Big  Spring  Medical  (Center,  Big 
Spring,  TX  79720,  (915)  263-7361  ext  326 
Fiscal  Officer.  Bonham  Medical  Center.  East 
9th  ft  Lipscomb  Street.  Bonham,  TX  75418, 
(218)583-2111  ext.  240 
Cfirpus  Christi  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer,  VA  Medical  Center. 
7400  Merton  Minter  Blvd.,  San  ,\ntonio. 
TX  78284,  (512)  617-5300  ext.  5871 
Fiscal  Officer,  Dallas  Medical  Center,  4500 
South  Lancaster  Road,  Dallas,  TX  75216. 
(214)376-5451  ext,  5238 
Dallas  VA  Office.  Send  to:  Fiscal  Officer.  VA 
Regional  Office.  1400  North  Valley  Mills 
Drive.  Waco.  TX  76799,  (817]  757-6454 
Fiscal  Officer.  El  Paso  Outpatient  Clinic, 
5919  Brook  Hollow  Drive,  El  Paso,  TX 
79925,  (915)  540-7960/7961 
Fort  Bliss  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Outpatient 
Clinic,  5919  Brook  Hollow  Drive  El  Paso, 
TX  79925.  (915)  540-7960/7961 
Fiscal  Officer.  Houston  Medical  Center  2002 
Holcombe  Blvd..  Houston.  TX  77030,  (713) 
794-7104 
Fiscal  Officer.  Houston  Regional  Office.  2515 
Murworth  Drive.  Houston,  TX  77054,  (713) 
660-4121 

jurisdiction  over  the  country  of  Mexico 
and  the  following  counties  in  Texas: 
•Angelina.  Aransas,  Atascosa,  Austin, 
Bandera.  Bee,  Bexar,  Blanco.  Brazoria. 
Brewster,  Brooks,  Caldwell,  Calhoun, 
Cameron,  Chambers,  Colorado.  Comal. 
Crockett.  DeWitt.  Dimmitt,  Duval.  Edwards, 
Fort  Bend.  Frio.  Galveston,  Gillespie,  Goliad. 
CKinzales.  Grimes,  Guadalupe,  Hardin,  Harris, 
Havs.  Hidalgo,  Houston,  Jackson,  Jasper, 
lefferson,  )im  Hogg,  Jim  Wells.  Karnes. 
Kenndall.  Kennedy,  Kerr,  Kimble,  Kinney, 
Kleberg,  LaSalle,  Lavaca,  Liberty,  Live  Oak, 
McCulloch.  McMullen,  Mason,  Matagorda, 
Maverick,  Medina,  Menard,  Montgomery, 
Necogdoches,  Newton,  Nueces,  Orange. 
Pecos.  Polk,  Real.  Refugio,  Sabine,  San 
Augustine,  San  Jacinto,  San  Patrico, 
Schleicher,  Shelby,  Starr,  Sutton,  Terrell. 
Trinity.  Tyler,  Val  Verde,  Victoria,  Walker, 
Waller.  Washington,  Webb,  Wharton, 
Willacy,  Wilson,  Zapata  and  Zavala. 
Houston  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center. 
2002  Holcombe  Blvd.,  Houston.  TX  77211, 
(713)795-7493 
Fiscal  Officer.  Kerrville  Medical  Center, 
KerrviUe.  TX  78028,  (512)  896-2020  ext 
300, 
Kerrville  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical  Canter, 
Kerrville,  TX  78028.  (512)  896-2020  ext. 
300 
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Lubbock  VA  Office.  Send  to:  Fiscal  OfTjcer. 

VA  Regional  Office,  1400  Nwth  Valley 

Mills  Drive,  Waco,  TX  76799,  (817)  757- 

6454  ext.  635 
Fiscal  Officer.  Lubbock  Outpatient  ainic. 

1205  Texas  Avenue.  Lubbock.  TX  79401. 

(806J  762-7209 
Fiscal  Officer,  Marlin  Medical  Center.  1016 

Ward  Street.  Marlin.  TX  76661,  (817)  88^- 

3511  ext.  224 
McAllen  Outpatient  Qinic  Substation.  Send 

to:  Fiscal  OHicer.  VA  Medical  Center.  7400 

Merton  Minter  Blvd.,  San  Antonio.  TX 

78284.  (512)  617-5300  ext.  5871 
Fiscal  OfTicer,  San  Antonio  Medical  Center. 

7400  Merton  Minter  Blvd  .  .San  Antonio. 

TX  78284.  (51 Z)  617-5300  ext.  5871 
San  Antonio  VA  OfTice.  Send  to:  Fiscal 

Officer,  VA  Regional  Office,  2515 

Murworth  Drive.  Houston,  TX  770S4,  (713) 

660-4120 
San  Antonio  National  Cemeter>'  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

7400  Merton  Minter  Blvd..  San  Antonio. 

TX  78284.  (512)  696-9660  ext.  5871 
San  Antonio  National  Cemetery  Area  Office 

(Fort  Sam  Houston).  Send  to:  Fiscal 

Officer.  VA  Medical  Center.  74im   Mt     ,n 

Minter  Blvd.,  San  Antonio,  TX  ;ft.M. 

(51 2)  696-9660  ext.  5871 
Fiscal  Officer.  Temple  Medical  Center. 

Temple.  TX  76504.  (817)  778-481 1 
Fiscal  Officer.  Waco  Regional  Office.  1400 

North  Valley  Mills  Drive.  Waco,  TX  76710 

(817)  756-6454 

Jurisdiction  over  all  counties  Ir-  Toxai.  not 
listed  under  the  Houston  Regional  OBka. 
Fiscal  Officer.  Waco  Medical  Center. 

Memorial  Drive.  Waco.  TX  76703.  (817) 

752-6581 
Waco  Outpatient  Clinic.  Send  to:  Fiscal 

Officer,  VA  Medical  Center,  Memorial 

Drive.  Waco,  TX  76703,  (817)  752-6581 

Utah 

Fiscal  Officer.  Salt  Lake  City  Regional  Office. 

125  South  State  Street.  Salt  Lake  City.  UT 

84147.(801)524-5361 
Fiscal  Officer,  Salt  Lake  City  Medical  Center. 

500  Foothill  Blvd..  Salt  Lake  City.  UT 

85148,(810)584-1213 

Vermont 

Fiscal  Officer.  White  River  Junction,  Medical 
and  Regional  Office  Center.  White  River 
Junction,  VT  05001.  (802)  295-9363  ext. 
1034 

Virginia 

Alexandria  National  Cemetery  Area  Office 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

50  Irving  Street.  NW..  Washington.  DC 

20422.  (202)  745-8228 
Clulpeper  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Martinsbui^g,  WV  25401,  (304)  263-0811 

ext  3176 
Danville  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Salem,  VA  24153.  (703)  982-2463 
Hopewell  National  Ccrrp'p-i  *  -oa  Office. 

Send  to:  Fiscal  Of*"'  (,-   VA  Judical  Center 

1201  Broad  Rocii  Road.  Richmond.  VA 

23249.  (804)  23(>-ia04 
Leesburg  National  Cemeter>'  Area  Office. 

Send  to:  Fisra!  Officer.  VA  Medical  Center. 


50  Irving  Street,  NW..  Washington,  DC 

20422,  (202)  745-8228 
Mechanicsville  National  Cemetery  Area 

Office.  Send  to:  Fiscal  OtTicer,  VA  Medical 

Center,  1201  Broad  Rock  Road.  Richmond. 

VA  23249,  (804)  230-1304 
Fiscal  Officer.  Hampton  Medical  Center. 

Hampton,  VA  23667.  (807)  722-9961 
Hampton  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Hampton,  VA  23667,  (807)  722-9961 
Quantico  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

50  Irving  Street,  NW,.  Washington,  DC 

20422.  (202)  745-8228 
Fiscal  Officer.  Richmond  Medica]  Center. 

1201  Broad  Rock  Road,  Richmond.  VA 

23249.  (804)  230-1304 
Richmond  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

1201  Broad  Rock  Road.  Richmond.  VA 

23249.(804)230-1304 
Fiscal  Officer,  Roanoke  Regional  Office,  210 

Franklin  Road,  SW..  Roanoke.  VA  24011. 

(703)982-6116 

Jurisdiction  over  Fairfax  and  Arlington 
Counties  and  the  cities  of  Alexandria. 
Fairfax,  and  Falls  Church  is  allocated  to  the 
Washington,  DC  Regional  Office. 
Fiscal  Officer,  Salem  Medical  Center,  Salem. 

VA  24153.  (703)  982-2463 
Sandston  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1201  Broed  Rock  Road,  Richmond.  VA 

23249,  (804)  231-9011  ext.  205 
Staunton  National  Cemeter>'  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Salem,  VA  24135,  (703)  982-2463 
Winchester  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,VA  Medical  Center. 

Martinsburg,  WV  25401.  (304)  263-0811 

ext.  3176 

Washington 

Fiscal  Officer.  American  Lake  Medical 

Center.  Tacoma.  WA  96493.  (206)  582- 

8440  ext  6049 
Fiscal  Officer.  Seattle  Regional  Office.  915 

Second  Avenue.  Seattle.  WA  98714.  (206) 

442-5025 
Fiscal  Officer.  Seattle  Medical  Center,  1160 

S.  Columbian  Way,  Seattle.  WA  98108. 

(206)  762-1010  ext  2666 
Seattle  Outpatient  Qinic.  Send  to:  Fiscal 

Officer.  VA  Medical  Center.  1660  S. 

Columbia  Way,  Seattle.  WA  98108.  (206) 

762-1010  ext.  2666 
Fiscal  Officer.  Sp()kane  Medical  Center- 
North,  4815  Assembly  Street.  Spokane,  WA 

99205.  (509)  327-0283  ext,  286 
Vancouver  Medical  Center,  Send  to:  Fiscal 

Officer,  VA  Medical  Center,  3710  SW  US 

Veterans  Hospital  Road.  Portland.  OR 

97207.  (503)  220-8262  ext.  6948 

West  Virginia 

Fiscal  Officer.  Beckley  Medical  Center.  200 

Veterans  Avenue.  Beckley,  WV  25801. 

(304)255-2121  ext.  4174 
Fiscal  Officer,  Qarksburg  Medical  Center. 

Clarksburg,  WV  26301,  (304)  623-3461  ext 

3389 
Grafton  National  Cemetery  Area  Office.  Send 

to:  Fiscal  Officer.  VA  Medical  Center. 

Clarksburg,  WV  26301.  (304)  623-3461  ext. 

3389 


Fiscal  Officer.  Huntington  Regional  Office. 
640  4th  Avenue,  Huntington,  WV  25701 
(304)  529-5477 

Jurisdiction  ovw  the  counties  of  Brooke, 
Hancock.  Marshall  and  Ohio  is  allocated  to 
the  Pittsburgh.  Pennsylvania  Regional  Office, 
Fiscal  Officer.  Huntington  Medical  Center. 

1540  Spring  Valley  Drive.  Huntington,  WV 

25704.  (304)  42^-6741  ext  2422 
Fiscal  Officer.  Martinsburg  Medical  Center, 

Martinsburg,  WV  25401,  (304)  263-0811 

ext.  3176 
Wheeling  Outpatient  Qinic  Substation,  Send 

to:  Fiscal  Officer,  VA  Medical  Center. 

University  Drive  C,  Pittsburgh.  PA  15240 

(412)683-7675 

Wisconsin 

Fiscal  Officer,  Madison  Medical  Center,  2500 

Overlook  Tenece.  Madison.  Wl  53705. 

(608) 262-7050 
Fiscal  Officer,  Milwaukee  (Wood)  Regional 

Office,  P.O.  Box  6.  Wood.  Wl  53193.  (414) 

671-8121 
Fiscal  Officer.  Tomah  Medical  Center. 

Tomah,  Wl  54660.  (608)  372-1786  ext. 

3971 
Fiscal  Officer,  VA  Medical  Center.  5000  West 

National  Avenue,  Milwaukee.  Wl  53295. 

(414)  384-2000  ext  2591 
Wood  National  Cemetery  Area  Office.  Send 

to:  Fiscal  Office.  VA  Medical  Center.  5000 

West  National  Avenue.  Milwaukee.  Wl 

53295.  (414)  384-2000  ext  2591 

Wyoming 

Fiscal  Officer.  Cheyenne  Medical  &  Regional 

Office  Center.  2360  East  Pershing  Blvd.. 

Cheyenne.  WY  82001.  (307)  778-7550  ext 

7263 
Fiscal  Officer.  Sheridan  Medical  Center. 

Sheridan.  WY  82801.  (307)  672-3473 

IL  AGENCIES 

(Unless  otherwise  indicated  below,  all 
agencies  of  the  executive  branch  shall  be 
subject  to  service  of  legal  process  brought  (or 
the  enforcement  of  an  individual's  obligation 
to  provide  child  support  andyor  make 
alimony  payments  where  such  ser\-ice  is  sent 
by  certified  or  registered  mail,  return  receipt 
requested,  or  by  personal  service,  upon  the 
head  of  the  agency)    ■ 

Agency-fbr  International  Development 

For  employees  of  the  Agency  for 
International  Development  and  the  Trade  and 
Development  Program: 

Assistant  General  Counsel  for  Employee  and 
Public  Affairs  (GC/EPA).  Agency  for 
International  Development,  22nd  and  C 
Streets,  NTV..  Room  6892,  Washingtwi.  DC 
20523-0076.  (202)  M-'-«218 

Central  Intelligem  •    '  ki  ..  y 

Office  of  Personnel.  Attn:  Chief,  Special 
Activities  Staff.  Washington.  DC  20505. 
(703)  874-2268 

Conuni&sion  on  Ci  v     k  ^>,  ts 

.*?olicitor.  Commission  on  Civil  Rights.  624 
9fh  Street.  NW..  Suite  632.  Washington.  DC 
20425,  (202)  376-8351 
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Commodiry  Futures  Tr»ding  Commission 

Director.  Office  cf  E^<^g«t  and  Fi!w-aJ 
Operators.  2013  K  Str^e^t,  MV., 
VVashir.gtor.,  DC  :OSfl!,  '2021  254-3354 

Consumer  Produci  Safety  Commission 

General  Counsel,  5401  VVestb<ird  Avenue. 
Room  200,  VVflsh:ng-nr.,  DC  20207,  (301) 

504-0'j80 

Export-Import  Bank  of  the  United  Stat** 
G.^nerH!  Counsel.  Export-Import  BanJt  of  the 
Lr.i'ed  States,  Room  947,  811  Vermont 

Av?r.„e,  V.V  .  VVashmg'on,  DC  20571, 
'202;  566-8314 

Equal  Employment  Opportunity  Commission 

D:r'?ctor,  Financial  Management  Division, 
United  States  Equal  Employment 
Orpominitv  Commission.  1801  L  Street, 
NW  ,  Room  20C2  Washington.  DC  20507, 

(202)  663-»224 

Farm  Credi!  .\dministrition 
Chief,  Fiscal  Management  Division,  Fann 
Credit  Administration,  1501  Farm  Credit 

Dr.v»  Mc>dr,   VA  22102-5090,  (703)  883- 

4:22 

Federal  Deposit  Insurance  Corporation 

C<)L.r.sel,  Federal  Deposit  Insurance 
ConDoraf.on,  550  17th  Street.  NW.. 
Was.hmg'on,  DC  20429,  (202)  898-3686 

Federal  Election  Commission 

Acccun'-.ng  Off.cer.  Federal  Election 
Q.m.T'.iss.un.  999  E  Street,  NW.. 
Wisr.ir.K-  )".   DC  20463.  (202)  376-5270 

Federal  Emer^encv  V(anagemfnt  Agenqr 

Office  (,''  Crf'^.fT'i'.  '.'"-.. r.st'i,  (rT"~erh.  i^aw 
D;vis:  j".  T'K.  <   >T«et.  SW.,  Washington. 
D<':  2!'4"2     .0^,  646-4105 

Federal  Labor  Relations  .\uthonty 

Director  of  Personnel,  Federal  Labor 
Relations  Aufhoritv,  607  I4th  Street.  NW.. 
Suite  430,  Washington,  DC  20424.  (202) 

432-6690 

Federal  Maritime  Commission 

D;r»tt:ir  of  Personnel  or  Deputy  Director  of 
Pers<  p.nel,  Federal  Maritime  Commission, 
HOC  L  Street.  NW  ,  Washington,  DC  20573. 
(202)  523-5773 

Federal  .Mediation  and  Conciliation  Service 

G^neni.  Cour.sf ;  Federal  Mediation  and 
Con:  .lis'ion  S*>r.-.ce.  2100  K Street.  NW.. 
Washiniiton  DC  20427.  (202)653-5305 

Federal  RetuemenI  Tbnft  Investment  Board 

Pav-ir.ents  to  Board  err.pioyees 
Director  of  .administration.  Federal 

Retirement  Thr.f*  Inves'n-'v;'  Board,  1250 

H  S'reet,  .NW  ,  Wasn.ng'f  c,  DC  20005, 

(202!  942-1670 

Benefits  from  the  Thnft  Sdvir.gs  Fund: 
Genera!  Counsel.  Federal  Retirement  Thrift 

Investment  Board,  1250  H  Strwt,  NW.. 

Washington,  DC  2;XK)5,  :202'  9^.2-1662 

General  Services  Administration 

1   Region  1  ! Maine.  Vermont,  New 
Hamps.^ire,  Massachusetts,  Connecticut): 
Regional  Counsel.  10  Causeway  Street, 

Boston.  MA  02222,  ;617'j  83.5-5896 


2.  Region  2  (New  York.  New  Jersey,  Puerto 
Rico,  the  Virgin  Islands): 
Regional  Counsel.  26  Federal  Plaza.  New 

York.  NY  10007.  (212)  264-8306 

3.  Region  3  (Pennsylvania,  West  Virginia. 
Maryland,  Virginia,  less  the  greater 
metropolitan  area  of  Washington,  DC); 
Regional  Counsel,  Ninth  and  Market  Streets 

Philadelphia,  PA  19107,  (215)  597-1319 

4.  Region  4  (Kentucky.  Tennessee,  North 
Carolina.  Mississippi.  Alabama,  Georgia. 
South  Carolina.  Florida); 
Regional  Counsel.  R.B.  Russell  Federal 

Building  and  U.S.  Courthouse.  75  Spring 
Street.  SW..  Atlanta.  GA  30303.  (404)  242- 
0915 

5.  Region  5  (Minnesota.  Wisconsin. 
Illinois,  Indiana,  Michigan,  Ohio); 
Regional  Counsel,  230  South  Dearborn  Street 

Chicago,  IL  60604,  (312)  353-5392 

6.  Region  6  (Nebraska,  Iowa,  Kansas, 
Missouri): 
Regional  Counsel,  1500  E  Bannister  Road, 

Kansas  City,  MO  64131,  (816)  92&-7212 

7.  Region  7  (New  Mexico,  Texas, 
Oklahoma,  Arkansas,  Louisiana): 
Regional  Counsel,  819  Taylor  Street,  Fort 

Worth,  TX  76102,  (817)  334-2325 

8.  Region  8  (Montana,  North  Dakota,  South 
Dakota,  Wyoming,  Utah,  Colorado): 
Regional  Counsel,  Building  41,  Denver 

Federal  Center.  Denver,  CO  80225,  (303) 
776-7357. 

9.  Region  9  (California,  Nevada.  Arizona, 
Hawaii,  Guam): 
Regional  Counsel.  525  Market  Street.  San 

Francisco,  CA  94105,  (415)  454-9309 

10.  Region  10  (Washington,  Oregon,  Idaho, 
Alaska): 
Regional  Counsel,  GSA  Center,  Auburn,  WA 

98002,  (206)  396-7007 

11.  Greater  Metropolitan  Area  of 
Washington.  DC  (includes  parts  of  War>land 
and  Virginia): 
Regional  Counsel,  7th  &  D  Streets,  NW  . 

Washington,  DC  20547,  (202)  472-1809 

Interstate  Commerce  Commission 

Chief.  Budget  and  Fiscal  Office,  Interstate 
Commerce  Commission.  12th  and 
Constitution  Avenue.  NW..  Washington. 
DC  20423.  (202)  927-582  7 

Merit  Systems  Protection  Board 
Director,  Office  of  Administration,  Merit 
Systems  Protection  Board.  1120  Vermont 
Avenue.  NW..  Washington.  DC  20419. 
(202)  65J-5805 

National  Aeror.aulK^  and  ^patf 
Adioinistratioa 

NASA  Headquarters 

Associate  General  Counsel  (General) 
Attention:  SN  Code  GG,  NASA 
Headquarters.  400  Maryland  Avenue,  SW,. 
Washington.  DC  20546,  (202)  453-2465 

NASA  Field  Installations 

Chief  Counsel,  Ames  Research  C^ntfir 
(including  Dryden  Flight  Research  Center). 
Moffett  Field,  CA  94035.  (415)  694-5103 


Chief  Counsel,  Goddard  Space  Flight  Center 

(includina  Wallops  Flight  C-nter), 

Greenbelt'.MD  20771.  (301)  286-9131 
Chief  Cxiunsel,  Johnson  Spere  Cer.ter. 

Houston.  TX  77058.  (713)  483-3021 
(Inief  Counsel,  Kennedy  ."^pate  Center. 

Kennedy  Space  Center,  FL  32SQ9,  (407) 

867-2550 
Chief  Counsel.  Langlev  Resean:n  Ckinter. 

Hampton.  VA  23665.  (804)  805-3397 
Chief  Counsel,  Lewis  Research  Center, 

Cleveland,  OH  44135,  (216)  43.3-2313 
Chief  Counsel  Marshall  Space  Flight  Center, 

Marshall  Space  Flight  Cente'  .*L  35312, 

(205)  544-0012 
Chief  Counsel,  John  C  Stenriis  Space  Center, 

Stennis  Spare  Center,  MS  39529-6000, 

(601)  688-2164 

National  .\rchivei  and  Records 
Administration 

CrPr.pral  Counsel  (NSL).  rrxim  305  Archives 
Building,  National  Archives  and  Racor-is 
Administration,  7th  and  ppnn^^•^v•ani."^ 
Avenue,  N'W..  Washington,  DC  20408. 
(202)  501-5535 

National  Capital  Planning  Commis-sion 

Administrative  Officer.  National  C.a[5:tal 
Planning  Com.mission,  1325  C  St-eet.  MW.. 
Washington,  DC  20576.  (202)  724-0170 

National  Credit  Union  Administration 

Director,  Division  of  Personnel,  National 
Cj-edit  Union  Administration.  17'6  G 
Street.  NW  .  Washington.  DC  20456,  (202) 
357-1156 

National  Endo^-ment  for  the  .ArU 

General  Counsel,  National  Endowmpnt  for 
the  Arts,  1100  Pennsylvania  Avenue,  N'W., 
Room  522,  Washmgtor.  DC  20506,  (202; 
682-5418 

National  Endowment  for  the  Humanities 

General  Counsel, 

Nanona!  Endowment  for  the  Humanities, 
Room  530,  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW  .  Washington, 
DC  20506,  (202)  786-0322 

National  Labor  Relations  Board 

Finance  Officer,  National  Labor  Relations 
Board,  1717  Pennsylvania  Avenue,  N'W., 
Room  1300.  Washington.  DC  20570,  (202) 
254-9307 

National  Mediation  Board 

Administrative  Officer.  National  Mediation 
Board,  1301  K  Street,  NW  ,  Suite  250  East, 
Washington.  DC  20572,  (202)  523-5950 

National  Railroad  Adjustment  Board 

Staff  Director/Grievances,  National  Railroad 
Adjustment  Board,  175  West  Jackson 
Boulevard.  Chicago,  IL  60604,  (312)  886- 
7300 

National  Science  Foundation 

General  Coun.sel,  National  Science 
Foundation,  1800  G  Street,  NW  , 
Washington,  DC  20550,  (202)  634-4266 

National  Transportation  Safety  Board 

Director,  Personnel  and  Training  Division. 
National  Transportation  Safety  Board.  800 
Independence  Avenue,  SW.,  Washington, 
DC  20594,  ATTN;  AD-30.  (202)  382-6718 
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N'avaiit  and  W'-pi  Irsiijdn  Rpitv  ation 

Attorney,  Navajo  and  Hopi  Indian  Relcxafion 
Commission,  201  East  Birch,  Room  11.  P.O. 
Box  KK.  Flagstaff.  AZ  86002.  (602)  779-  " 

2721 

i<  IT-  ir  Kegolatory  Comminioa 

Controller,  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555,  (301)  492-4750 

OfiBce  of  Personnel  Management 

Payments  to  0PM  employees: 
General  Counsel,  Office  of  Personnel 
Management,  1900  £  Street.  NW., 
Washington,  DC  20415,  (202)  »i06-1980 
Payments  of  retirement  benefits  under  the 
Civil  Service  Retirement  System  and  the 
Federal  Employees  Retirement  System: 
Associate  Director  for  Retiren»ent  a^nd 
Insurance,  Office  of  Personnel 
Management,  Court  Order  Benefit  Section, 
P.O.  Box  17,  Washington,  DC  20044,  (202) 
606-0218 

Overseas  Private  investnient  Corporation 

Director  of  Personnel,  Overseas  Private 
Investment  Corporation,  1615  M  Street. 
NW..  Washington,  DC  20527.  (202)  457- 
7032 

Panama  Canal  Commksion 

Director,  Office  of  Executive  Administration. 
Panama  Canal  Commission,  APO  Miami 
34011.52-3519 

Pension  Benefit  Guaranty-  Corporation 

General  Counsel  or  Deputy  General  Counsel. 
Pension  Bpnefit  Guaranty  Corporation. 
2020  K  Street.  NW..  Washington.  DC 
20OO6.  (202)  77e-«820 

Railroad  Retirement  Board 

Deputy  General  Counsel.  Railroad  Retiremant 
Board.  844  North  Rush  Street,  Chicago, 
Illinois  6061f,  (312)  751-4935 

Securities  and  Exdiange  Commission 

Branch  Chief.  Fiscal  Operations.  Office  of  the 
Comptroller.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  (202)  272-2049 

Selective  Service  System 

General  Counsel,  Selective  Service  System 
1023  31st  Street,  NW.,  Washington.  DC 
20435,(2021  724-1167 

Small  Buiir.psn  .\drr.inistration 

(District  Directors  are  designated  to  accept 

legal  process  for  their  respective  districts  as 

set  forth  in  13  C.F.R.  101.3-1.) 

District  Director.Birminghara  District  Office, 

908  South  20th  Street,  Birmingham,  AL 

35205.  (205)  254-1344 
District  Director.  Anchorage  District  Office. 

1016  West  6th  Avenue,  Anchorage.  AK 

99501.  (907)  271-4022 
District  Director.  Phoenix  District  Office. 

3030  North  Central  Avenue.  Phoenix.  AZ 

85012,(602)261-3611 
District  Director,  Little  Rock  District  Office. 

611  Gaines  Street,  Little  Rock.  AR  72201, 

(501) 378-5871 
District  Director.  Los  Angnles  District  Office. 

J50  S.  Figueroa  Street,  Los  Angeles,  CA 

90071,(213)688-2956 


Liiii.-iLt  Director,  lar.  uiego  Uistrict  UlJiue. 
880  Front  Street.  San  Diego.  CA  92188 
(714) 291-5440 
District  Director.  San  Francisco  District 
Office.  211  Main  Street.  San  Francisco.  CA 
94105.(415)556-7490 
District  Director,  Denver  District  Office.  721 
19th  Street,  ttenver,  CO  80202,  (303)  837- 
2607 
District  Director.  Hartford  District  Office.  One 
Financial  Plara,  Hartford,  CT  06106.  (203) 
244-3600 
District  Director.  Washington  District  Office, 
1030  15lh  Street.  NW.,  Washington.  DC 
20417.(202)655-4000 
District  Director.  )acksonville  District  Office. 
400  West  Bay  Street.  Jacksonville.  FL 
32202.  (904)  791-3782 
District  Director.  Miami  District  Office.  222 
Ponce  De  Leon  Blvd..  Coral  Gables.  FL 
33134.(305)350-5521 
District  Director,  Atlanta  District  Office,  1720 
Peachiree  Street,  NW..  Atlanta.  CA  30309. 
(404)  347-2441 
District  Director,  Honolulu  District  Office. 
300  Ala  Moana.  Honolulu.  HI  96350.  (808) 
546-8950 
District  Director,  Boise  District  Office.  10C5 
Main  Street,  Boise.  ID  63701.  (208)  384- 
1096 
District  Director.  Des  Moines  District  Office. 
210  Walnut  Street,  Des  Moines,  LA  50309. 
(515)  284-4433 
District  Director,  Chicago  District  Office.  219 
South  Dearborn  Street.  Chicago,  IL  60604. 
(312)353-4528 
District  Director,  Indianapolis  District  Office, 
575  N.  Pennsylvania  Street.  Indianapolis. 
IN  46204,  (317)  269-7272 
District  Director.  Wichita  District  Office.  1 10 
Ea.st  Waterman  Street.  Wichita.  KS  67202 
(316)  267-6571 
District  Director,  Louisville  District  Office. 
600  Federal  Plsce,  Louisville,  KY  40201, 
District  Director,  New  Orleans  District  Office. 
1001  Howard  Avenue.  New  Orleans,  LA 
70113,(504)589-6685 
District  Director,  Augusta  District  Office,  40 
Wsstem  Avenue,  Augusta,  ME  04330.  (207) 
622-6171 
District  Director.  Baltimore  District  Office. 
8600  LaSalle  Road,  Towson,  MD  21204 
(301)862^392 
District  Director,  Boston  District  Office.  150 
Causeway  Street.  Boston,  MS  02114.  (617) 
223-2100 
District  Direclor,  Detroit  District,  477 

Michigan  .Avenue,  Detroit.  MI  48116.  (313) 
226-6075 
District  Director,  Minneapolis  District  Office. 
12  South  6th  Street,  Minneapolis.  MN 
55402.  (612)  725-2362 
District  Director,  Jackson  District  Office,  100 
West  Capitol  Street.  Jackson.  MS  39201. 
(601)  969-4371 
District  Director,  Kansas  City  District  Office. 
11 50  Grande  Avenue,  Kansas  City.  MO 
64106.  (816)  374-3416 
District  Director,  St.  Louis  District  Office. 
One  Mercantile  Center.  St.  Louis.  MO 
63101,(314)425-4191 
District  Director,  Helena  District  Office.  301 
South  PaiTt  Avenue,  Helena,  MT  59601. 
(406)  449-5381 
District  Director.  Omaha  District  Office.  19th 
&  Famum  Street.  Omaha.  NE  68102,  (404) 
221-4691 


Distr.ct  Directof .  Las  Vegas  District  Office. 

301  East  Stewart.  Las  Vegas.  NV  89101. 

(702)  385-6611 
District  Director.  Concord  District  Office.  55 

Pleasant  Street.  Concord.  KH  03301.  (603) 

224-4041 
District  Director.  Newark  District  Office.  970 

Broad  Street.  Newark.  NJ  07102.  (201)  645- 

2434 
District  Director.  Albuquerque  District  Office. 

5000  Marble  Avenue.  NE.,  Albuquerque, 

NM  87110.  (505)  766-3430 
District  Director.  New  York  District  Office.  26 

Federal  Plaza.  New  York,  NY  10007.  (212) 

264-4355 
District  Director.  Syracuse  DisUict  Office.  100 

South  Clinton  Street,  Syracuse.  NY  13260. 

(315)423-5383 
District  Director.  Charlotte  District  Office. 

230  South  Tryon  Street.  Charlotte,  NC 
28202.(704)371-6111 

District  Director.  Fargo  Distrid  Office.  657 

2nd  Avenue,  North,  Fargo,  ND  58108,  (701) 

237-5771 
District  Director.  Sioux  Falls  District  Office. 

101  Scuth  Main  Avenue.  Sioux  Falls.  SD 

57102.  (605)  336-2980 
District  Direc'or.  Qeveland  District  Office. 

1240  East  9th  Street.  Cleveland.  OH  44199 

(216)522-4130 
District  Director.  Columbus  District  Office,  85 

Marconi  Boulevard,  Columbus,  OH  43215, 

(614)469-6860 
District  Director,  Oklahoma  City  District 

Office.  200  NW.  5th  Street.  Oklahoma  City. 

OK  73102,  (405)231-4301 
District  Director,  Portland  District  Office. 

1220  SV;.  Third  Avenue,  Portland,  OR 

97204,  (503)  221-2682 
District  DL-iictor,  Philadelphia  District  Office, 

231  St.  Asaphs  Road,  Bala  Cynwyd,  PA 
19004,(215)597-3311 

District  Director,  Pittsburgh  District  Office. 

1000  Liberty  Avenue.  Pittsburgh.  PA 

15222,(412)644-2780 
District  Director.  Hato  Rey  District  Office, 

Chardon  &  Bolivia  Streets.  H.ito  Rey,  PR 

00918,  (809)  753-4572 
District  Director,  Pro>'idence  District  Office, 

57  Eddy  Street,  Providence,  RI  02903,  (401 ) 

528-4580 
District  Director,  Columbia  District  Office, 

1835  Assembly  Street,  Columbia,  SC 

29201,(803)765-5376 
District  Director.  Nashville  District  Office, 

404  James  Robertson  Parkway,  Nashville. 

TN  37219.  (615)  251-5881 
District  Director.  Dallas  District  Office.  1100 

Commerce  Street.  Dallas,  TX  75242,  (214) 

767-06C5 
District  Director.  Houston  District  Office.  500 

Dallas  Street.  Houston.  TX  77002,  (713) 

226-4341 
District  Director.  Lower  Rio  Grande  Vjll-y 

District  Office,  222  East  Van  Buren  Street. 

Harlingen,  TX  78550,  (512)  423-4534 
District  Director.  Lubbock  District  Office. 

1205  Texas  Avenue.  Lubbock.  TX  79401, 

(806)  762-7466 
District  Director.  San  Antonio  District  Office. 

727  East  Durango  Street.  San  Antonio.  TX 

78206.  (512)  229-6250 
District  Director,  Salt  Lake  Qty  District 

Office,  125  South  State  Street,  Salt  Lake 

City,  UT  84138.  (314)  425-5800 
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District  Director,  Mor.tpeiier  District  Offii-e, 

87  State  StnMt.  Monrp«iier  VT  05602, 

(802)  22<M15,38 
District  D\r<*ctor,  Richmond  District  OfRc«, 

400  North  8th  Str-^t,  Richmond.  VA 

23240,  (804)  782-2617 
District  Director,  Seattle  District  Office,  915 

Second  AvenLiP  Sea'tle,  WA  98174.  (206) 

442-=;534 
District  Dire-  'or.  Spokane  District  Office, 

West  920  R.verside  Avenue,  Spokane,  WA 

99210,  (,509)  456-5;'10 
District  Director.  Clarksburg  District  OfTice, 

109  North  3rd  Street.  Clarksbu.Ti  W\' 

26301.  (3041  623-5631 
District  Director.  Madison  District  Office,  212 

Ea-^t  Washington  .Avenue.  Madison.  WI 

53703. (608)  264-5261 
Distri-t  Director  Casper  District  Office.  100 

East  B  Stn?et,  Casper.  WY  82602.  (307) 
265—5266 

Tennessee  Valley  Authonty 

Pav-men's  to  T\'\  empitiyeesi 
Chairman,  Board  of  Directors.  Tennessee 

Vaiiev  Au•hor^^■,  400  West  Summit  Hill 

Dnve.  KnoxviHe.  IN  37902,  (615)  632- 

2101 

Pavments  of  retirement  benefits  under  the 
Tv'.A  Retirement  System: 
Chairman.  Board  of  Directors,  TVA 

Rpti.rement  System,  500  West  Summit  Hill 

DrivQ.  Knoxville.  TN  37902.  (615)  632- 

0202 

I  mted  States  laformation  Agency 

Counsel,  i;  S,  Information  Agency,  301  4th 
Strwt.  SW.,  Washington.  DC  20547,  (202) 

4H.5-'^''6 

United  Slates  Soldiers  k  Airmen  «  Home 

Oiief,  Employee  Management  Branch.  United 
States  Soldiers'  and  Airmen's  Home.  Box 
1200.  3700  North  Capitol  Street,  NW., 
Washington,  DC  20317,  (2021  722-3425 

III.  The  United  State*  Postal  Service  and  the 
Postal  Rate  Commission 

United  States  Postal  Servue 

!>er\-i(  e  of  ir;,>ce>;s  rnav  be  made  on  the 
p-,!Strri^s?er  or  head  of  me  installation  where 
the  em:  .oy«ie  obligor  works.  However,  if  the 
installation  v. here  the  employee  obligor 
works  cannot  be  determined,  service  of 
process  may  be  made  on  the  appropriate 
Chief  F!^■;i  counsel.  The  geographic  areas 
sen'ed  ^\  Tie  Chief  Field  Counsels  and  their 
addresses  are  as  foliows 
Chief  Field  Cxiunsei,  Northeast  Region.  U.S. 

Postal  Servii  e,  6  Gr.ffm  Park  Road  North. 

Windsor,  CT  10O9.'i-0120,  (203)  2B5-7127 

.Serving  Connecticut.  Maine. 
Massac  husetts.  New  Hampsnire.  Rhode 
Island  VBrmont,  northrrn  New  lersey  (ZIP 
rodes  beginning  with  070-079  and  085-089), 
New  York,  and  the  CarujOean  Islands. 
Chief  Field  Counsel.  Eastern  Region,  U.S. 

Postal  Service.  1845  Walnut  Street.  P.O. 

Box  8601,  Philadelphia.  PA  19187-0120. 

(215)  496-6011 

Serving.  The  District  of  c^iiurtihia. 
Delaware,  Kentucky,  Ohio,  Maryland, 
Pennsvlvania,  Virginia.  West  Virginia 
■jouthem  New  lersey  (ZIP  ct->des  beginning 


I 


with  080-084),  North  Carolina  and  South 
Carolina  (ZIP  codes  beginning  with  290-292). 
Chief  Field  Counsel,  Southern  Region,  U.S. 
Postal  Service,  1407  Union  Avenue, 
Memphis,  TN  38166-1710,  (901)  722-7350 
Serving:  Alabama.  Arkansas.  Florida, 
Georgia.  Louisiana,  Mississippi,  Oklahoma, 
South  Carolina  [ZIP  codes  beginning  with 
298-299),  Tennessee  and  Texas. 
Chief  Field  Counsel,  Central  Region.  US 
Postal  Service.  300  South  Riverside  Street. 
Chicago.  IL  60606-1710.  (212)  765-5264 
Serving:  Illinois,  Indiana,  Iowa,  Kansas. 
Michigan,  Minnesota.  Missouri.  Nebraska. 
North  Dakota,  South  Dakota,  Wisconsin. 
Colorado  and  Wyoming. 
Chief  Field  Counsel.  Western  Region.  U.S 
Postal  Service.  850  Cherry  Avenue,  San 
Bruno.  CA  94099-0170.  (415)  742-4810 
Serving:  Alaska.  Arizona,  California, 
Hawaii,  Idaho,  Montana,  Nevada.  New 
Mexico,  Oregon,  Utah,  Washington,  and  the 
Pacific  Islands  including  the  Trust  Territory. 
Processing  of  legal  process  in  garnishment 
actions  will  be  substantially  expedited  by 
serving  the  postmaster  or  installation  head 
rather  than  the  Chief  Field  Counsel. 

P()^tal  H*ie  Commission 

Chief  Administrative  Officer.  Postal  Rate 

Commission.  2000  L  Street.  NW.. 

Washington.  DC  20268,  (202)  254-3880 

IV.  The  District  of  Columbia.  American 
Samoa,  Guam,  and  the  \  ir%in  Islands 

The  District  of  Columbia 

Assistant  City  Administrator  for  Financial 
Management.  The  District  Building,  Room 
412, 14lh  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20004.  (202)  727-6979 

American  Samoa 

Director  of  Administrative  Service,  American 

Samoa  Government,  Pago  Pago,  American 

Samoa  96799.  (684)  633-4155 

Guam 

Attorney  General.  P.O.  Box  DA,  Agana,  Guam 
96910.  472-6841  (Country  Code  671) 

The  Virgin  Islands 

Attorney  General.  P.O.  Box  280.  St.  Thomas. 
VI  00801.  (809)  774-1163 

V   Instrumentality 


Third  Avenue  New  York,  Vi'  10017.  (212) 

490-9000 
IFR  DcK.  93-15390  Filed  7-1-93.  8.45  am) 
WLUHO  cooe  oas-oi-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-«»-AD;  Amctt  39-8616; 
AD  93-1 3-03] 

AirwofthlneM  Directives;  Britisn 
Aero8pac«  (Commercial  Aircraft), 
Limited,  Model  ATP  Series  Airplanes 

agency:  Federal  Aviation 
,\dinin;slration,  DOT. 
ACTION:  Final  rjle;  request  for 

comments. 


Smithsanian  Institution 

For  service  of  process  in  garnishment 
proceedings  for  child  support  and/or  alimony 
of  present  Smithsonian  Institution 
employees: 
General  Counsel,  The  Smithsonian 

Institution.  Room  408, 1000  Jefferson 

Drive.  SW..  Washington,  DC  20560.  (202) 

381-5866 

For  ser\ice  of  process  in  garnishment 
proceedings  for  child  support  and/or  alimony 
involving  retirement  annuities  of  former  trust 
fund  employees  of  the  Smithsonian 
Institution: 
General  Counsel.  Teachers  Insurance  and 

Annuity  Association  of  America,  College 

Retirement  Equity  Fund  (TIAA/CKEF),  730 


SUMMARY:  This  amendment  adopt.s  a 
new  a:r.vorthiness  directive  (.\Dj  that  is 
applicable  to  certain  British  Aerospace 
(Commercial  Aircraft),  Limited,  Model 
ATP  series  airplanes.  This  action 
requires  a  one-time  safety  ohmmeter 
inspection  to  verify  the  electrical 
conductivity  of  the  firing  cirmits  at  the 
cartridge  connectors  of  the  fire 
extinguisher  bottles  in  the  left-  and 
r'ght-hand  engines,  and,  if  out-of- 
(olerance  electrical  resistance  is 
detected,  a  hiW  electrical  inspertion  of 
the  engine  fire  extmgaisher  systems,  a 
safety  ohmmeter  ruinspection,  and 
replacement  of  cartridge  firing  units 
and.'or  cartridge  connedors,  as 
necessarv'.  This  amendment  is  prompted 
by  a  report  that  an  engine  fi.'-e 
extinguisher  bottle  cartiidge  failed  lo 
fire,  the  actions  speui"ied  in  this  .*.D  are 
intended  to  prevent  operational  failure 
of  the  fire  e.xtinguisher  systems  for  the 
left-  and  nght-hand  engines. 
DATES:  Effective  July  19,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  19, 
1993. 

Comments  for  inclusion  in  the  Rules 
Doclcet  must  be  received  on  or  before 
August  31,  1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.^dmini.stration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No  93-NM- 
89-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  980.55-4056 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  Inc..  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC 
20041-6029.  This  information  may  bw 
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examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NVV.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
F,\A,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(2061  227-2148:  fax  (206)  227-1320. 
SUPPLEMENTARY  iNFOHMATION;  The  Civil 
Aviation  Authority  (C.'V,^),  which  is  the 
airvk'orthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
British  Aerospace  (Commercial 
Aircraft),  Limited,  Model  ATP  series 
airplanes.  The  C\A  advises  that  a  report 
has  been  received  of  operational  failure 
of  an  engine  fire  extinguisher  bottle 
cartridge  on  a  Model  ATP  series 
airplane.  When  the  flight  crew 
attempted  to  fire  the  extinguisher 
system,  the  cartridge  failed  to  release 
the  extinguishant.  Subsequent 
investigations  by  the  manufacturer 
revealed  that  both  the  cartridge  and  the 
firing  circuit  were  serviceable.  The 
suspected  origin  of  this  problem  has 
been  traced  to  a  lack  of  electrical 
conductivity  between  the  fire 
extinguisher  bottle  cartridge  connector 
and  the  cartridge,  which  originated 
during  manufacture  of  the  connector 
assembly.  This  condition,  if  not 
corrected,  could  result  in  operational 
failure  of  the  hre  extinguisher  systems 
for  the  left-  and  right-hand  engines. 
Jetstream  Aircraft.  Ltd.,  has  is.sued 
Se.-^'ice  Bulletin  ATF-26-9,  dated  May 
12.  1993,  that  describes  procedures  for 
a  one-time  safety  ohmmeter  inspection 
to  verify  the  electrical  conductivity  of 
the  firing  circuits  at  the  cartridge 
connecters  of  liie  fire  extinguisher 
bottles  in  the  left-  and  right-hand 
engine?,  and,  if  out_-of-to!erance 
electrical  resistance  is  detected,  a  full 
eiertricai  inspection  cf  the  engine  fire 
extinguisher  systems,  a  .safety  ohmmeter 
reinspertion.  and  replacement  of 
cartridge  firing  units  and  'or  rart.ndge 
connectors,  as  necessary  ("Out-of- 
tolerance"  is  defined  as  having  an 
electrical  resistance  reading  of  less  ii-.an 
5  5  ohms  or  greater  than  7  ohms.)  The 
CA.^  classified  this  service  bulletin  as 
mandator)-. 

This  airplane  model  is  manufactured 
in  the  L'nited  Kingdom  nr.d  is  type 
certificated  for  operation  m  the  L'nited 
States  under  the  provisions  of  S  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 


airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  tliat  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  operational  failure  of  the  fire 
extinguisher  systems  for  the  left-  and 
right-hand  engines.  This  AD  requires  a 
one-time  safety  ohmmeter  inspection  to 
verify  the  electrical  conductivity  of  the 
firing  circuits  at  the  cartridge  connectors 
of  the  engine  fire  extinguisher  bottles  in 
the  left-  and  right-hand  engines;  and.  if 
out-of-tolerance  electrical  resistance  is 
detected,  a  full  electrical  inspection  of 
the  engine  fire  extinguisher  systems,  a 
safety  ohmmeter  reinspection.  and 
replacement  of  cartridge  firing  units 
and/or  cartridge  connectors,  as 
necessary.  Additionally,  operators  are 
required  to  submit  a  report  to  Jetstream 
Aircraft.  Ltd..  of  the  results  of  any 
inspection  findings.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closiiig  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received  Factual  information  that 
supports  the  rom,menter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-89-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FA.^  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
{44  FR  11034.  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Suh!f><  !s  m  14  CKR  F'art  39  ' 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  (<f  ffip  :\i';i(':i<!ii,,i-rii 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 
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PART  39— AJRWOflTHJNESS 
DiRECTIVES 

1.  The  authori'v  ritation  for  part  39 
continues  to  read  as  follows. 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423.  49  U.S.C.  106(«);  and  14  CFR 

11  sq 

§39.13     ;Am«nd«dl 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-1 3_03  Bntiih  .\ert)«pace  (Commercial 
.^l^^gft)  Limittfd:  Amendment  39-8616. 
•„.  ,...  Hi-^M-'?*-AD. 

Applicability-  Model  ATP  series  airplanes; 
serial  numbers  2001  through  2055,  inclusive; 
certificated  in  anv  category. 

Compliance  Required  as  indicated,  unless 
accomplished  previously  To  prevent 
operational  failure  of  the  fire  extinguisher 
systems  for  the  left-  and  right-hand  engines, 
accomplish  the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  perfonn  a  safety  ohmmeter 
inspection  to  verify  the  electrical 
conductivity  of  the  firing  circuits  at  the 
cartridge  connectors  of  the  fire  extinguisher 
bottles  of  the  left-  and  right-hand  engines  in 
accordance  with  Jetstream  Aircraft.  Ltd., 
Service  Bulletin  ATP-26-9,  dated  May  12. 
1993. 

(1)  If  an  out-of-tolerance  condition  is  not 
detected:  No  further  action  is  required  by  this 
paragraph. 

Note:  An  'out-of-tolerance  condition"  is 
detla^'d  as  having  an  electrical  resistance 
read'Oi^of  less  than  5.5  ohms  or  greater  than 
7  ohms. 

(2)  If  an  out-of-tolerance  condition  is 
detected:  Prior  to  further  flight,  perform  a  full 
electrical  inspection  of  the  fire  extinguisher 
systems  of  the  left-  and  right-hand  engines 
and  repeat  the  safety  ohmmeter  inspection  in 
accordance  with  the  service  bulletin. 

(i)  If  an  out-of-tolerance  condition  is  no 
longer  detected:  No  further  action  is  required 
bv  this  paragraph. 

(li)  If  an  out-of-tolerance  condition  is  still 
detected:  Prior  to  further  flight,  replace  the 
carUidge  firing  unit  with  a  new  or  serviceable 
cartridge  firing  unit  and/or  replace  the 
cartridge  connector  with  a  new  or  serviceable 
cartridge  connector  in  accordance  with  the 
^pr^'ice  bulletin. 

(b)  Within  10  days  after  accomplishing  the 
inspection(s)  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  any  Lnsppction 
findings,  to  Jetstream  Aircraft.  Ltd.,  in 
accordance  with  Jetstream  Aircraft,  Ltd., 
Service  Bulletin  ATP-26-9,  dated  May  12. 
1993.  Report  all  findings,  including  nil 
defects,  to:  Service  Support  Manager, 
Customer  Support  Department,  Jetstream 
Aircraft,  Ltd..  Woodford  Aerodrome,  Chester 
Road,  Cheshire  SK7  IQR.  England. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager 
Standardization  Branch,  ANM-1 1 3   FAA 
Transport  Airplane  Directorate  Op'irdtors 
shall  submit  their  requests  through  a,-. 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-1 13. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
opierate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Jetstream 
Aircraft,  Ltd.,  Service  Bulletin  ATP-26-9, 
dated  May  12. 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft.  Inc.,  P.O. 
Box  16029.  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

(f)  This  amendment  becomes  effiective  on 
July  19.  1993. 

Issued  in  Renton.  Washington,  on  June  25, 
1993. 

]mmet  V.  Devany. 

y^ct jng  Monaj^r.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  93-15705  Filed  7-1-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

CuS!Drr»8  Service 

19  CFR  Part  14a 
(T  D    93-451 

Changes  to  Customt  List  of 
Designated  P:jbiic  International 
Organizations 

AGENCY:  Customs  Service.  Department 

of  the  Treasury. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  updating 
Customs  list  of  designated  public 
international  organizations  entitled  to 
certain  free  entry  privileges  provided  for 
under  provisions  of  the  International 
Organizations  Immunities  Act.  The  last 
time  the  list  was  updated  was  in  1985 
and  since  then  the  President  has  issued 
several  Executive  Orders  which 


designate  or  redesignate  certain 
organizations  as  entitled  to  this  fr«e 
entry  privilege.  Accordingly,  Customs 
deems  it  appropriate  to  update  the  li.sl 
at  thi.s  time. 

EFFECTIVE  DATE:  July  2,  1993 
FOR  FURTHER  iNFORUATION  COKTACT: 
,'M;(:e  Hopkins.  Office  of  Intemetional 
Affairs  {2(]2)  927-2231  (for  Operetional 
matters),  or  Anthony  L.  Shuni,  Er.t.'y 
Rulings  Branch  (202)  482-7040  (for 
legal  .Tiatfers). 

SUPPLEMEMTARV  INFORMATION: 

Background 

The  International  Oganizations 
Immunities  Act,  22  US  C.  288, 
generally  provides  that  certain 
international  organizations,  agencies, 
and  commit'ees.  those  in  which  the 
United  States  participates  or  otherwise 
has  an  interest  and  which  have  been 
designated  by  the  President  through 
appropriate  Executive  Order  as  public 
international  organizations,  are  entitled 
to  enjoy  certain  privileges,  exemptior:<i 
and  immunities  conferred  by  tiie  Act. 
The  Department  of  State  lists  the  public 
i.nternational  organirjations,  designated 
by  the  Prosidt^nt  as  entitled  to  enjoy  any 
mensLire  of  the  privileges,  e.xemptions, 
and  immunities  conferred  by  the  Act,  i;"i 
the  notes  following  the  previsions  of 
section  288.  There  are  currently  62 
organizations,  agencies,  and  committees 
on  the  Department  of  State's  list  of 
public  international  organizations. 

One  of  the  privileges  provided  for 
under  the  Act  is  that  the  baggage  and 
effects  of  alien  officers,  employees,  and 
representatives — and  their  families, 
suites,  and  servants — to  the  designated 
organization,  are  admitted  free  of  duly 
and  without  entry  Those  designated 
organizations  entitled  to  this  duty-free 
pnTy-  privilege  are  delineated  at 
§148.8;(b).  Customs  Regulations  (19 
CFR  148.87[b)).  Thus,  the  list  of  publ.i. 
intemational  organizations  maintained 
by  Custom.s  is  for  the  limited  pu.-pose  of 
identif\-ing  those  orgaJiizations  entitled 
to  the  duty-free  entry  privilege,  it  does 
not  necessarily  include  all  of  the 
international  orRanizaticns  that  are  on 
the  list  maintained  by  the  Department  of 
State,  which  delineates  all  of  the 
international  organizations  designated 
by  the  President  regardless  of  the  extent 
of  the  privileges  conferred. 

Since  the  last  revision  of  §  148.87(b) 
in  1985  (T.D.  85-123).  many  Executive 
Orders  have  been  issued  designa'ing— 
and  redesignating — certain 
organizations  as  public  international 
organizations.  Collectively,  thesa 
Executive  Orders  result  in  the  net 
addition  of  12  international 
organizations  to  Customs  list  of  public 
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international  organizations  entitlttd  fu 
the  duty-free  entry  privilege — hnn^in^ 
the  total  of  designated  international 
organizations  to  Bl,  as  follows: 

1.  Executive  Order  10727  of  August 
31.  1957.  22  FR  7099,  3  CFR  parts  1954- 
1958  Comp.  p.  386,  designated  the 
Preparatory  Commission  of  the 
International  Atomic  Energy  Agency: 

2.  Executive  Order  12467  of  March  2. 

1984.  49  FR  8229.  3  CFR  part  1984 
Comp.  p.  166.  20  Weekly  Comp.  Pres. 
Doc.  292.  designated  the  International 
Boundary  and  Water  Commission. 
United  States  and  Mexico; 

3.  Executive  Order  12508  of  March  22. 

1985.  50  FR  11837.  3  CFR  part  1985 
Comp.  p.  337.  21  Weekly  Comp.  Pres. 
Doc.  351.  designated  the  World  Tourism 
Organization; 

4.  Executive  Order  12567  of  October 
2.  1986.  51  FR  35495.  3  CFR  part  1986 
Comp.  p.  232.  22  Weekly  Comp.  Pres. 
Doc.  1320.  designated  the  Inter- 
American  Investment  Corporation,  the 
Commission  for  the  Study  of 
Alternatives  to  the  Panama  Canal,  and 
the  Pacific  Salmon  Commission; 

5.  Executive  Order  12628  of  March  8. 
1988.  53  FR  7725,  3  CFR  part  1988 
Comp.  p.  553.  24  Weekly  Comp.  Pres. 
Doc.  312.  designated  the  United  Nations 
Industrial  Development  Organization: 

6.  Executive  Order  12643  of  June  23. 
1988.  53  FR  24247,  3  CFR  part  1988 
Comp.  p.  575.  24  Weekly  Comp.  Pres. 
Doc.  856.  designated  the'  International 
Committee  of  the  Red  Cross; 

7.  Executive  Order  12647  of  August  2 
1988.  53  FR  29323.  3  CFR  part  1988 
Comp.  p.  578.  24  Weekly  Comp.  Pres. 
Doc.  992.  designated  the  Multilateral 
Investment  Guarantee  Agency: 

8.  Executive  Order  12669  of  February 
20.  1989.  54  FR  7753.  3  CFR  part  1989 
Comp.  p.  212.  25  Weekly  Comp.  Pres. 
Doc.  217.  designated  the  Organization  of 
Eastern  Caribbean  States; 

9.  Executive  Order  12732  of  October 
31.  1990.  55  FR  46489.  3  CFR  part  1990 
Comp.  p.  311.  26  Weekly  Comp.  Pres. 
Doc.  1712,  designated  the  International 
Fund  for  Agricultural  Development; 

10.  Executive  Order  12766  of  June  18 
1991.  56  FR  28463,  3  CFR  part  1991 
Comp.  p.  333,  27  Weekly  Comp.  Pres, 
Doc.  810.  designated  the  European  Bank 
for  Reconstruction  and  Development 
and  amended  Executive  Order  11760  of 
January  11, 1974,  by  striking  out  the 


reference  to  the  European  Space 
Research  Organization  (ESRO)  and 
inserting  in  its  place  the  European 
Space  Agency; 

11.  As  Executive  Order  10533  of  June 
3,  1954.  19  FR  3289,  3  CFR  parts  1954- 
1958  Comp.  p.  194.  designated  the 
Organization  of  American  States  as 
including  the  former  Pan  American 
Union — thereby,  superseding  the 
previous  Executive  Order  9698  of 
February  19.  1946.  which  initially 
designated  the  Pan  American  Union,  the 
separate  reference  to  the  Pan  American 
Union  is  deleted  and  parenthetically 
referenced  following  the  Organization  of 
American  States. 

Lastly.  Executive  Order  12425  of  June 
16.  1983.  48  FR  28069.  3  CFR  parts  1983 
Comp.  p.  193.  19  Weekly  Comp.  Pres. 
Doc.  885.  designated  the  International 
Criminal  Police  Organization 
(INTERPOL),  with  limited  privileges: 
The  privilege  of  duty-free  entry, 
however,  was  not  extended  to  the 
organization.  Accordingly,  although 
Customs  notes  the  execution  of  this 
Executive  Order,  the  subject 
organization  (LNTERPOL)  is  not 
included  on  Customs  list  as  entitled  to 
duty-free  entry  privileges;  however,  it  is 
carried  on  the  Department  of  State's  list. 

This  document  also  corrects  some 
editorial  errors,  i.e..  that  incorrectly 
reference  an  international  organization, 
thus,  the  reference  to  the  Organization 
for  Economic  Cooperation  should  read 
the  Organization  for  European 
Economic  Cooperation  and  the  date  of 
the  Executive  Order  designating  the 
International  Maritime  Satellite 
Organization  should  read  September  12. 
1980.  not  April  22.  1980.  and  adds 
section  1498.  19  U.S.C.  1498.  which 
relates  to  entry  under  regulations,  as  a 
general  statutory  basis  for  part  148.  in 
addition  to  section  1496,  19  U.S.C. 
1496.  which  relates  to  the  examination 
of  baggage. 

Inapp!i<  ahili'v  of  Public  Notice  and 

Comment  Requirements,  Delayed 
HTn*i\e  Dci!p  Requirements,  the 

Keguiatury  Hexitjiiity  Art  and 
Executive  Older  12292 

Because  this  amendment  merely 
corrects  the  listing  of  designated 
organizations  entitled  by  law  to  free 
entry  privileges  as  public  international 
organizations,  pursuant  to  5  U.S.C. 


553fb)(B),  good  cause  exists  for 
dispensing  with  notice  and  public 
procedure  thereon  as  unnecessary.  For 
the  same  reason,  good  cause  exists  for 
dispensing  with  a  delayed  effective  date 
under  5  U.S.C.  553(d)  (1)  and  (3).  Since 
this  document  is  not  subject  to  the 
notice  emd  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  amendment  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
E.O.  12291;  therefore,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Viiders.  Regulations  and 
Disclosure  Law  Branch.  Personnel  from 
other  offices,  however,  participated  in 
its  development. 

List  of  Subjects  in  19  CFR  Part  148 

Customs  duties  and  inspection. 
Executive  orders.  Foreign  officials. 
Government  employees.  International 
organizations.  Privileges  and 
immunities.  Taxes. 

Amendment  to  the  Regulations 

For  the  reasons  staled  above,  part  148, 
Customs  Regulations  (19  CFR  part  148), 

is  Brnpnrtf^rt  ac  cf>t  fnrtV,  l)g]ow' 

PAf^7  -4& PERSONAL 

OECLARATIONS  AND  EXEMP'iONS 

1.  The  general  authority  citation  for 
part  148  is  revised  to  read  as  follows: 

Authority:  19  U  S  C  66, 1496, 1498. 1624 
The  provisions  of  this  part,  except  for  subpart 
C,  are  also  issued  under  19  U.S.C.  1202 
(General  Note  8.  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)); 
*         *         •         •         • 

2.  Section  148.87(b)  is  amended  by 
removing  the  entries  "European  Space 
Research  Organization  (ESRO)"  and 
••11760"  and  "Jan.  17. 1974"  and  "Pan 
American  Union"  and  "10533"  and 
"June  3. 1954"  from  the  table  and 
adding  the  following,  in  appropriate 
alphabetical  order,  to  the  table,  to  read 
as  follows: 


S14B.87     C^^<»-t 
r«pres«ntativ«t  !j 
organization* 
•         •         •         I 

(b)«   •  • 


«-''i!>>'  rftft*  of,  and 
■-,,,..   ,-.u.,  „5,.  Q^^i 


Organization 


Executive  order 


Date 


Commission  for  Te  Sudy  of  Alternatives  to  the  Panama  Canal 


12567    Oct.  2,  1986 
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O'garizatior' 


Ex«cu0y«  on)«r 


Dat« 


Eufopaar  Bank  tor  Reconstrjction  and  Deveiocf-e^t  r-or^T 

European  Spaca  Agency  (fomiarty  tn*  Eu'opsan  Space  Ras^rcn  Or^naation  (ESBO)) 


Intef-Amencan  inveslment  Corpcxaticxi  

•  •  • 

International  Boundary  and  WatB'  Comr>.ss<on,  Unrted  Stat«§  4  Mexico 

•  •  • 

IntemabOAai  Gommitlea  of  8^  «od  C':m     _ ~ — •■ 

•  •  •  . 

Intemationai  P-jrxi  for  Agrtcuftura)  Develoc^e"  

•  •  • 

MuttJIaterai  livestnent  Guarantee  Agency     - 

Organization  of  Eastern  Canbbear  Stales    

Pacific  SatrrxDn  Coovrnssion  - - — 

.  •  • 

pToparatory  Cormss>ort  o*  tr«e  intemaoona<  Atomic  Energy  A,^icy  .... 

•  •  • 

Unted  Nations  Industnai  Devetopnent  O'sanization  

.  •  • 

World  Tocinsm  Orgarizatior^  - - — 


127S6     June  18,  1991 
12766     June  18.  1991 


12567  Oct,  2.  1986 

12467  Mar  2.  1984 

12643  June  23.  1988 

12732  Oct  31,  1990 

12647  Aug   2.  -988 

12669  Feb  20,  1989 

* 

12567  Oct.  2.  1986 

10727  Aug  31.  1957 

12628  Mar  9.  1988 

12508  Mar  22.  1985 


3.  In  addition  to  the  amend{Tients  set 
forth  above,  in  §  148,87(b;  remove  the 
words  'Orgaiuzation  for  E<:onomic 
Cooperation  (now  known  as  the 
Organization  for  Economic  Cooperation 
and  Development)"  and  add.  m  their 
place,  the  words  "Organization  fn' 
Economic  Cooperation  and 
Development  (formeriy  Orfcamzation  for 
European  Economic  Cooperetionj". 

4  In  addition  to  the  amendrnen*.';  set 
forth  above,  in  §  148  87fbj  revise  ihe 
date  for  the  entry  "International 
Mantime  Satelhte  Organization",  which 
reads  "Apnl  22.  1980'",  to  read 
"September  12,  1980". 

Arproved:  June  11, 1993. 
George  ].  Weisa, 

Comrr:ssior,''r  C'f'  Customs. 

)ohn  P  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 

[FR  DcK  93-1 5489  Filed  7-1-93;  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  Politico-Military  Affair* 

22  CFR  Part  126 
[Public  Notice  1826] 

Angola,  Removal  of  the  Domestic 

Armi 

*G£NCY:  US,  Department  of  Sts'o 
action:  Final  rule. 
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SUMMARY:  The  Department  of  State  is 
lit  1  ling  the  Intemationai  Traffic  In 
Arms  Regulations  (ITAR)  {22  CFR  parts 
120-130)  to  reflect  the  removal  of  the 
domestic  arms  embargo  on  Angola. 
EFFECTIVE  DATE-  T'llv  2    r^93 
F0«  FWTHffl  INFORMATION  CONTACT: 
Dean  Rogers,  Office  of  Etefense  Trado 
Policy,  Bureau  of  Politico-Military 
Affairs,  U.S.  Etepartment  of  State. 
Phone:  (202)647-4231 
SUPPtEMENTABY  INFORMATION:  The 
Dep'i"*i:i'^::t  ;:;  Md'.f  has  terminated  the 
domestic  arms  embargo  against  Angola 
Section  126.1(a)  of  the  ITAR  is  being 
amended  to  reflect  this  change  in  policy 
with  respect  to  the  commercial  export  of 
defense  articles  and  services  to  Angola 
Effective  immediately,  it  is  the  polii  v  of 


the  US  Government  to  review  all 
licenses  and  approvals  authorizing  the 
export  or  other  transfer  of  defense 
articles  or  defense  services  to  Angola  on 
a  case-by-case  basis,  with  a  presumption 
of  denial  for  lethal  articles.  Approvals 
for  export  of  defense  articles  or  defense 
services  bound  for  Angola  vol!  be 
considered  for  non-lethal  defense 
articles  or  services. 

For  the  purposes  of  this  policy. 
nonlelhal  defense  articles"  means  an 
article  that  is  not  a  weapon. 
ammunition,  or  other  equipment  or 
material  that  is  designed  to  inflict 
serious  bodily  harm  or  death  (See,  e.g  . 
10U.S.C.2547). 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291 
(46  FR  13193)  and  the  procedures  of  5 
use.  553  and  554.  This  final  rule  does 
not  contain  a  new  or  amended 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (44  U  SC. 
3501  et.  seq]. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  and  under  the 
authority  of  the  Arms  Export  Control 
Act  and  22  U.S.C  2778.  the  Slate 
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nepartment  is  adopting  the  following 


amerdmont  to  22  CFR  U'fi  If 

PART  126— {AMENDED! 

1.  The  authority  for  part  126 
continues  to  read  as  follows: 

Authorsr)':  Sec.  38,  sec.  42.  Arms  Expert 
Ck)ntroi  Act,  90  Stat.  744  (22  U.S.C.  2778. 
2780);  E.O.  11958.  42  FR  4311.  E.O.  11322, 
32  FR  119;  22  U.S.C.  2658.  unless  otherwise 
noted. 

2.  Section  126.1(a)  is  revised  to  read 
as  follows: 

§126  1     Prohibited  export*  «rvj  »«i«j  to 
certain  countries. 

(a)  General.  It  is  the  policy  of  the 
United  States  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  for  or  originating  in  certain 
countries.  This  poiicy  applies  to 
Albania,  Armenia.  Azerbeijan.  Bulgaria, 
Byelarus,  Cambodia,  Cuba,  Estonia, 
Georgia.  Kaz.akhstan,  Kyrgyzstan,  Latvia, 
Lithuania,  Moldova.  Mongolia,  North 
Korea,  Romania.  Russia,  Tajikistan, 
Turkmenistan.  Ukraine,  Uzbekistan,  and 
Vietnam.  This  policy  also  applies  to 
countries  with  respect  to  whirJi  the 
United  States  maintains  an  arms 
embargo  or  whenever  an  export  would 
not  otherwise  be  in  furtherance  of  world 
peace  and  the  security  and  foreign 
pblicy  of  the  United  States.  The 
exemptions  provided  in  the  regulations 
in  this  subchapter,  except  §§  123.17  and 
125.4(b){13)  of  this  subchapter,  do  not 
apply  with  respect  to  exports  to  or 
originating  in  any  of  such  proscribed 
countries  or  areas. 
•        •        •        •        • 

For  the  Department  of  State. 
Dated:  June  24, 1993. 
Lynn  E.  Davis, 

( 'nder  Secretary  of  State  for  International 
Security  Affairs. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  a.nd 
Firea-ms 

27  CFR  Part  9 

[T,D.  ATF-342;  RE:  Notice  No»  729.  738, 
and  756] 

RIN  1512-AA07 

The  Rutherford  Vlticulturaf  Area  r89F- 
90P] 

AGENCY;  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Department  of  the 
Treasun,', 


SUMMARY:  This  final  rule  establishes  a 
viticuitural  area  in  Napa  County. 
California,  to  be  known  as  "Rutherford." 
The  petition  for  establishing  this 
viticultural  area  was  submitted  by  the 
Rutherford  and  Oakville  Appellation 
Committee  which  is  composed  of  seven 
wineries  and  seven  grape  growers 
within  the  Rutherford  and  Oakville 
areas  of  Napa  County,  California.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  the  wines 
they  may  purchase,  and  will  help ' 
winemakers  distinguish  their  products 
from  wines  made  in  other  areas. 
Ef-FECTIVE  DATE:  August  2.  1993. 
FOR  FURTHEa  INFORMATION  COnTAC": 
Robert  White.  Wme  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  650  Massachusetts  Ave..  N\V.. 
Washington,  DC  2n22fi  !2n2-927-8230). 

SUPPLEMENTARY  INFORMATION- 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2.  1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  for  the  listing  of  approved 
American  viticultural  areas. 

Section  4.25a(e)(l).  title  27  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delinefited  in  subpart  C  of  part  9. 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  prepo! 
areas; 


!ci;  A  (i •»<;:,:.  fit  ;>,■■:;  ;■:;'  'he  «;M'cific 

bcundarn's  :  f  ;':.■  \' ;,*:,;  '.•,•. .rhl  area. 
based  on  uie  !V'.i:ur«s  'A'iMji  can  be 
found  on  Uni;pd  Siafw  (reological 
Survey  (U.S.G.S.j  maps  of  the  largest 
applicable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 


i'4>iling 


irea  from  surrounding 


P'iilt'ryidk::-it;  ' 

Petition 

On  March  8. 1989,  the  Rutherford  and 
Oakville  Appellation  Committee 
petitioned  ATF  for  establishment  of  a 
viticultur?;!  < -■  ??  in  Napa  County. 
California        »f  known  as  "Rutherford." 
The  viticultural  area  proposed  by  the 
petitioners  is  located  in  the  central 
portion  of  the  Napa  Valley 
approximately  12  miles  northwest  of  the 
city  of  Napa.  In  general  terms,  the 
proposed  area  extended  as  far  north  as 
Zinfandel  Lane,  as  far  east  as  the  500- 
foot  contour  line  on  the  western  side  of 
the  Vaca  Mountain  Range,  as  far  west  as 
the  500-foot  contour  line  on  the  eastern 
side  of  the  Mayacamas  Mountain  Range, 
and  as  far  south  as  Skellenger  Lane  with 
the  exception  of  one  area  extending 
approximately  .5  mile  south  of 
Skellenger  Lane.  The  proposed  area 
contains  approximately  31  bonded 
wineries  and  consists  of  about  6,650 
total  acres,  most  of  which  are  densely 
planted  to  vineyards. 

Notice  of  }''■■<■ ',pi}st":i  R  ij  U"ria  i  I  ill,; 

In  response  to  the  petition.  ATF 
published  Notice  No.  729  in  the  Federal 
Register  on  September  17, 1991  (56  FR 
47044),  proposing  establishment  of  the 
Rutherford  viticultural  area.  The  notice 
detailed  the  boundaries  as  proposed  in 
the  petition,  with  some  minor 
modifications,  and  requested  comments 
from  all  interested  persons.  Written 
comments  were  to  be  received  on  or 
before  November  18, 1991. 

Comments  to  Notice  of  Proposed 
Rulemaking 

ATF  received  17  comments  in 
response  to  the  notice  of  proposed 
rulemaking.  Nine  commenters  disagreed 
with  the  northern  boundary  of 
Rutherford.  These  commenters  felt  that 
the  Rutherford  boundary  should  extend 
further  north  either  to  Sulphur  Creek  or 
to  the  southern  city  limits  line  of  St. 
Helena.  One  commenter  disagreed  with 
the  northeastern  boundary  of 
Rutherford.  This  commenter  felt  that  the 
northeastern  boundeu7  should  continue 
to  be  the  500-foot  contour  line  (which 
would  include  an  area  designated  on  the 
pertinent  U.S.G.S.  map  as  Spring 
Valley)  rather  than  changing  to  die  380- 
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foot  contour  line  which  would  exclude 
the  Spring  Valley  area.  Two  commenters 
disagreed  with  the  southern  boundary  of 
Rutherford  and  stated  that  it  should 
extend  further  south  to  include  Beaulieu 
\';neyard  properties  No.  2  and  No.  4. 
.\ccording  to  these  two  commenters, 
Beaulieu  Vineyard  properties  No.  2  and 
No.  4  have  historically  been  associated 
with  Beaulieu  Vineyard  and  its  Cabernet 
Sauvignon  wines,  both  of  which  have 
contributed  greatly  to  the  development 
and  consumer  recognition  of  the 
Rutherford  name.  And  finally,  one 
commenter  stated  he  was  against  any 
further  subdivision  of  the  Napa  Valley. 

Based  on  the  controversial  nature  of 
the  comments  received.  ATF  decided  to 
reopen  the  comment  period  for  an 
additional  90  days  in  order  to  obtain 
more  information  on  the  establishment 
of  the  Rutherford  viticultural  area,  its 
proposed  boundaries,  and  other  possible 
boundaries.  Reopening  Notice 

On  April  22. 1992,  ATF  published 
Notice  No.  738  (57  FR  14681)  reopening 
the  comment  period  on  both  the 
proposed  Rutherford  viticultural  area 
and  the  directly  adjacent  Oakville 
viticultural  area.  ATF  specifically 
requested  comments  on  11  questions 
which  were  asked  in  this  reopening 
notice  which  mostly  pertained  to 
possible  boundary  changes.  Interested 
persons  were  given  until  July  21, 1992. 
to  submit  their  comments. 

Commpnti  to  Reopening  Notice 

ATF  received  62  comments  in 
response  to  the  reopening  notice. 
Twenty-five  commenters  disagreed  with 
the  proposed  northern  boundary  of 
Rutherford.  These  commenters  felt  that 
the  Rutherford  boundary  should  extend 
further  north  either  to  Sulphur  Creek  or 
to  the  southern  city  limits  line  of  St. 
Helena.  One  of  these  commenters 
submitted  geographical  information  in 
support  of  his  position  that  there  is  little 
or  no  difference  in  the  geographical 
features  of  the  area  between  Zinfandel 
Lane  and  Sulphur  Creek  as  compared  to 
the  proposed  Rutherford  viticultural 
area.  Ten  commenters.  on  the  other 
hand,  agreed  with  the  proposed 
northern  boundary  of  Rutherford  and 
stated  that  there  is  no  historical  or 
current  evidence  which  would  suggest 
that  the  area  north  of  Zinfandel  Lane 
has  ever  been  considered  to  be  within 
the  Rutherford  area. 

One  commenter  disagreed  with  the 
rortheasterr.  boundar)*  of  Rutherford. 
This  commenter  felt  Lhat  the 
northeajtem  boundary  should  continue 
to  be  the  500-foot  contour  line  (which 
would  include  the  Spring  Valley  area) 
rqtVipr  than  changing  to  the  380- foot 


contour  line  which  would  excludp  the 
Spring  Valley  area. 

One  commenter  disagreed  with  the 
northwestern  boundary  of  Rutherford. 
This  commenter  felt  that  the  Rutherford 
boundary  should  be  extended  along  the 
northern  fork  of  Bale  Slough 
approximately  2.750  feet  north  of 
Zinfandel  Lane  to  a  point  intersecting 
the  straight  line  westward  extension  of 
the  light-duty  road  knowm  as  Inglewood 
Avenue,  then  following  that  line  to  the 
west  to  the  500-foot  contour  line. 

Two  commenters  disagreed  with  the 
eastern  boundary  of  Rutherford.  These 
two  commenters  stated  that  the  eastern 
boundary  of  Rutherford  should  be 
extended  beyond  the  currently  proposed 
500-foot  elevation  line  to  the  1200-foot 
elevation  line  to  include  the  area  south 
of  Lake  Hennessey  known  as  Pritchard 
Hill. 

Five  commenters.  plus  petitions 
containing  the  names  of  56  additional 
interested  persons  within  the  Napa 
Valley,  disagreed  with  the  southern 
boundary  of  Rutherford.  These 
commenters  and  petitioners  felt  that  any 
boundaries  for  Rutherford  must  include 
Beaulieu  Vineyard  properties  No.  2  and 
No.  4  which,  according  to  these 
commenters.  have  historically  been 
associated  with  Beaulieu  Vineyard  and 
its  Cabernet  Sauvignon  wines,  and  have 
contributed  greatly  to  the  development 
and  consumer  recognition  of  the 
Rutherford  name.  These  two  Beaulieu 
Vineyard  properties  were  at  that  time 
located  within  the  proposed  Oakville 
viticultural  area  directly  south  of  the 
proposed  Rutherford  viticultural  area. 

Six  commenters  stated  that  they 
agreed  with  the  originally  proposed 
southern  boundary  of  Rutherford  and 
did  not  feel  that  it  should  be  changed  to 
include  Beaulieu  Vineyard  properties 
No.  2  and  No.  4.  These  commenters 
stated  that  these  two  vineyard 
properties  were  located  in  the  Oakville 
area  and  referred  to  the  information 
submitted  in  the  original  Rutherford  and 
Oakville  petitions  as  evidence  for  their 
position. 

Hearing  Notice 

As  a  result  of  the  large  number  of 
comments  received  to  the  reopening 
notice  and  to  the  conflicting  nature  of 
the  information  contained  in  those 
comments.  ATF  determined  that  a 
public  hearing  was  necessary  and  would 
serve  the  public  interest.  Consequently, 
on  October  2, 1992.  ATF  published 
Notice  No.  756  (57  FR  45588!  which 
announced  the  time  and  place  of  a 
public  hearing  to  be  held  by  ATF 
concerning  the  establishment  of  the 
Rutherford  viticultural  a.^ea.  The  notice 
stated  that  the  hearing  would  be  held  in 


Napa,  California,  on  December  9.  1992. 
and  requested  that  all  interested  persons 
who  wished  to  testif\'  at  the  hearing 
submit  a  Iftter  notifying?  ATF  of  their 
intent  to  comment  on  or  before 
November  9.  1992.  The  notice  also 
stated  that  interested  persons  could 
continue  to  submit  written  comments 
on  this  matter  until  December  28, 1992. 


Public  Hearing 

A  public  hearing  was  held  on 
December  9.  1992,  in  N^pa,  California, 
for  the  purpose  of  gathenng  additional 
information  and  to  receive  e\  idence 
with  respect  to  the  establishment  of  the 
Rutherford  viticultural  area,  the 
proposed  boundaries,  and  other  possible 
boundaries.  Twenty  persons  testified  at 
the  public  hearing. 

Controversial  Boundaries 

As  a  result  of  the  hearing  testimony 
and  the  la.'ge  number  of  written 
comments  received  rnnreming  the 
establishment  of  the  Rutherford 
viticultural  area,  ATF  has  determined 
that  there  are  five  boundan,-  disputes 
that  need  to  be  resolved.  These  disputes 
involve  the  northern,  northwestern. 
northeastern,  eastern  and  southwestern 
boundaries  of  Rutherford.  We  will 
address  the  evidence  presented  by  the 
different  parties  for  each  boundary 
dispute  and  then  give  our  Pnal  decision 
as  to  where  the  boundaries  of  the 
Rutherford  viticultural  area  are  located 
and  why. 

I.  Northern  Boundan'  of  Rutherford. 
Mr.  W.  .Andrew  Bfckstoffor  of 
Beckstoffer  Vineyards,  Mr.  David  I. 
Freed.  President  of  Lhe  UCC  Vineyards 
Group,  and  numerous  vineyard  owners 
located  between  Zinfandel  Lane  and 
Sulphur  Creek  want  the  proposed 
northern  boundan,-  cf  Rutherford 
extended  further  north,  Mr,  Beckstoffer 
and  many  of  the  other  vinevard  owners 
between  Zinfandel  Lane  and  Sulphur 
Creek  want  the  bounda,-^'  extended  to 
Sulphur  Cre^^k.  which  is  within  the  city 
limits  of  St.  Helena.  Mr  Freed  states 
that  if  it  is  not  feasible  to  extend  the 
boundary  inside  the  city  limits  of  St 
Helena,  then  he  feels  the  bounda.'-y 
should  extend  to  the  southern  city 
limits  line  of  St.  Helena.  The 
proponents  of  this  northward  extension 
state  that  Zinfandel  Lane  is  not  a  natural 
geographical  boundary  separating  the 
proposed  Rutherford  viticultural  area 
from  the  St  Helena  area  but  rather  a 
man-made  road  which  has  no 
geographical  significance 

As  support  for  his  position,  Mr. 
Beckstoffer  submitted  a  report  titled 
"Letter-Report,  Hydrogeologic 
Evaluation  of  St.  Helena-Rutherford 
Area"  prepared  by  Mr,  Richard  C.  Slade, 
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consulting  groundwefcr  g"o:r>>iis',   Mr 
Slade's  report  rorx  '".det.  'hat  jjanerally. 
climatic,  tijpoErapf'.i'  ,  fi:::1  lieologic 
characteristics  acr  as  'n^  "^tudy  area, 
from  St.  Helena  to  i<utririf.ird  sr° 
similar.  The  report  states  thfl'     ^ 
alluvial  sediments  along  the 
southwestern  border  of  the  Napa  Valley 
in  this  area  and  emanating  from  the 
mountains  to  the  west,  are  generally 
composed  of  material  consisting  of 
Sonoma  Volcanics  and  Franciscan 
assemblage  rocks.  The  report  states  that 
the  Sulphur  Creek  drainage  is  the  major 
influence  on  alluvial  sediments  across 
the  entire  project  site.  In  addition,  the 
report  states  that  the  predominant 
mineralogic  composition  of  alluvial  fans 
underlying  the  site  appears  to  be 
derived  from  Franciscan  assemblage 
shale,  sandstone,  and  greenstone  bodies, 
along  with  Sonoma  Volcanics.  The 
report  further  stales  that  there  appear  to 
be  some  differences  in  the  mineralogic 
composition  of  alluvial  sediments  in  the 
area  of  Bale  Slough  compared  to  the 
region  north  of  Zmfandel  Lane  and 
extending  to  Sulphur  Creek. 

Mr  B»>f:kstnffer  also  spates  that  the 
Soii  Sur\'t'v  of  Napa  County,  Cahfornia. 
prepared  by  the  United  States 
Department  of  Agriculture  Soil 
Conservation  Service,  shows  tl-.al 
Zmfandel  Lane  is  suirounded  by  t, 
'lake"  of  Pleasanton  soil  wii!i  no 
distinction  between  the  ar^a 
immediately  north  and  immediately 
sou;.h  of  the  county  rosd  The  Soil 
Si;n  ey  m-sp  designates  the  entire  area  as 
170  which  is  dbfined  as  Pleasanfon 
loam,  0  to  2  percent  slopes. 

In  a  letter  dated  De<:.ember  22. 1992. 
Mr,  Beckstoffer  else  refers  to  a  letter 
from  Mr  Siade,  dated  December  23. 
1992,  which  states  that  in  Mr.  Slade  s 
profes-iional  opinion  the  Sulphur  Creek 
alluvial  fan  extends  approximately  1 
mile  south  of  Zinfandel  Lane.  Mr,  Slade 
&iso  states  thai  the  Sulphur  Creek 
alluvial  fan  appears  to  be  much  larger 
than  the  Bear  Creek  alluvial  fan.  Mr. 
Slade  states  that  based  on  his 
examination  of  current  topographic 
maps  for  the  area,  the  Sulphur  Creek 
alluvial  fan  covers  an  area  of 
approximately  5  square  miles  east  of  the 
mountain  front.  The  Bear  Creek  alluvial 
fan,  on  the  other  hand,  covers  an  area 
of  approximately  2','i  square  miles. 
Therefore,  according  to  Mr.  Slade.  the 
Sulphur  Creek  alluvial  fan  is  about 
twice  as  large  as  the  Bear  Creek  alluvial 
fan.  Further,  the  wafershf»d  area  drained 
by  Sulph  ur  Cret-'k  within  the  hills  west 
of  the  valley  :s  approximately  three 
times  as  large  as  tlie  wate^slied  area 
drained  by  Bear  Creek.  M:  Slade  stntp.=; 
that  his  examuiaUon  of  pjbKshed 
geologic  maps  for  the  ar^a  shovv  tJ.ii 


Franciscan  formation  rocks  comprise 
the  highland  area  west  of  the  Sulphur 
and  Bear  Creek  areas.  Therefore, 
according  to  Mr.  Slade,  both  watershed 
areas  drain  geologic  terrain  consisting  of 
similar  rocks,  in  gross  chemical  and 
physical  composition. 

Mr.  Slade  states  that  as  a  result  of  bis 
examination,  there  appears  to  be  little 
difference  in  the  gross  physical  and 
chemical  character  of  the  sediments  of 
the  Sulphur  Creek  alluvial  fan. 
compared  to  the  Bear  Creek  alluvial  fan. 
Therefore,  according  to  Mr.  Slade,  it  is 
reasonable  to  extend  the  northern 
boundary  of  the  Rutherford  viticultural 
area  northward  to  Sulphur  Creek. 

After  reviewing  Mr.  Slade's  letter  of 
December  23. 1992,  Mr.  Beckstoffer 
concludes  that  Franciscan  sedimentary 
materials  can  be  the  same  formation 
whether  delivered  down  Sulphur 
Canyon  (west  of  St.  Helena)  or  Bear 
Canyon  (west  of  Rutherford). 
Consequently,  according  to  Mr. 
Beckstoffer,  the  geologic  formation  in 
the  Rutherford  area  is  similar 
(Franciscan)  even  though  delivered  by 
two  different  slides  (canyons). 

Mr.  Beckstoffer  states  that  since 
Zinfandel  Lane  is  not  a  natural 
geological  boundary,  he  feels  that  the 
northern  boundary  of  Rutherford  should 
be  extended  north  until  the  first  natural 
geological  feature  is  ohser.ei 
According  to  Mr.  Beckstoffer,  this 
natural  geological  feature  would  be 
Sulphur  Creek  which  runs  through  the 
city  limits  of  St.  Helena  and  is  alwut 
1 ,85  miles  nonh  of  Zinfandel  Lane. 

Mr.  Beckstoffer  also  states  that  much 
of  the  grapes  grown  between  Zinfandel 
Lane  and  Sulphur  Creek  have 
Rutherford  character  and  are  sold  to 
wineries,  particularly  Rutherford 
wineries,  because  of  this  Rutherford 
character.  He  feels  that  this  area  should 
be  included  within  the  Rutherford 
viticultural  area  due  to  this  Rutherford 
character  and  to  the  long  historical  use 
of  these  grapes  by  Rutherford  wineries. 

Mr.  David  I.  Freed  also  disapproves  of 
using  Zinfandel  Lane  as  the  northern 
boundary  of  the  Rutherford  viticultural 
area.  Mr.  Freed  states  that  if  Sulphur 
Creek  is  not  acceptable  as  a  northern 
boundary  of  Rutherford  due  to  its  being 
located  within  the  city  limits  of  St. 
Helena  then  he  feels  the  northern 
boundary  should  be  the  southern  city 
limits  line  of  St.  Helena.  Mr.  Freed 
states  that  there  are  no  climatic 
differences  which  can  be  distinguished 
by  Zinfandel  Lane.  He  states  that  to  the 
contrary,  the  changes  in  climate  are 
imperceptible.  In  addition,  he  states  that 
there  are  no  soil  differences  which  can 
be  distinguished  at  Zinfandel  Lane.  To 
"hf^  ccF;lrarv,  Mr  Freed  states  that  the 


"lake"  of  (  iti  V  jnton  soil  in  the  middle 
of  th'  \  (1   .  ,  •    or  on  the  map  presented 
by  Mi.  Btti.i.si,jifer  shows  an  equal  area 
of  the  same  type  of  soil  (Pleasanton) 
lying  to  the  north  as  well  as  to  the  south 
of  Zinfandel  Lane.  Furthermore, 
according  to  Mr.  Freed,  there  are  no 
distinguishing  geographical  features 
existing  at  21infandel  Lane  other  than 
the  existence  of  a  county  road.  Mr. 
Freed  states  that  vineyards  lying 
between  2LinfandeI  Lane  and  the 
southern  city  limits  boundary  of  St. 
Helena  are  in  Napa  County  as  are  all  of 
the  properties  in  the  proposed 
Rutherford  area.  Furthermore,  ail 
zoning,  vineyard  regulation,  taxation 
and  all  other  governmental  matters  are 
controlled  by  the  Board  of  Supervisors 
of  Napa  County,  not  the  city  of  St. 
Helena.  Mr.  Freed  states  that  if  the 
southern  city  limits  line  of  St.  Helena  is 
not  adopted  as  the  northern  boundary  of 
Rutherford  for  some  reason,  then 
consideration  should  at  least  be  given  to 
Inglewood  Avenue  and  Chaix  Lane  as 
being  more  accurate,  even  though 
somewhat  less  expedient,  than 
Zinfandel  Lane.  Mr.  Freed  indicates  that 
the  Inglewood  Avenue/Chaix  Lane 
boundary  would  avoid  creating  a  "no 
man's  land"  that  would  separate  grape 
suppliers  from  their  historical  winery 
connections. 

Mr.  Richard  Mendelson,  lawyer  for 
the  Rutherford  and  Oakville  Appellation 
Committee,  states  in  both  public 
testimony  and  in  written  comments  that 
the  northern  boundary  of  the  Rutherford 
viticultural  area  should  remain  at 
Zinfandel  Lane.  In  support  of  this 
position,  Mr.  Mendelson  states  that 
historical  and  modem  community 
perceptions  show  that  the  area  north  of 
Zinfandel  Lane,  except  for  possibly  the 
historical  Rennie  property  on  the 
extreme  western  side  of  the  valley,  has 
never  been  known  by  the  name  of 
Rutherford.  Mr.  Mendelson  submitted 
various  historical  and  current  maps  of 
the  area  which,  according  to  Mr. 
Mendelson,  show  that  the  area  north  of 
Zinfandel  Lane  has  always  been 
considered  to  be  part  of  the  greater  St 
Helena  area. 

Ms.  Deborah  L  ElUott-Fisk,  Associate 
Professor  of  Geography,  University  of 
California  at  Davis,  who  represents  the 
Rutherford  and  Oakville  Appellation 
Committee,  states  that  the  map  shown 
by  Mr,  Beckstoffer  at  the  public  hearing, 
which  depicted  the  extent  of  the 
Sulphur  Canyon  Fan  which  issues  from 
Sulphur  Canyon  immediately  west  of 
the  town  of  St.  Helena,  is  incorrect.  Ms. 
EUiott-Fisk  bases  this  statement  on  her 
research  over  the  last  5\^  years  which 
includes  sampling  over  95  trenches  and 
numerous  hand-dug  pits  and  exposures 
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in  the  proposed  Rutherford  viticulturat 
area,  the  St  Helena  region,  and  the 
drainage  ba^ms  that  feed  ihie  fans  and 
Bale  SlouRh  '.n  thiS  se<  uon  of  Napa 
Vallev.  M-^  E'.,;ott-Fisk  states  that  her 
state—cnt  is  a'.sc  based  on  her  review  of 
all  pubhsht'd  n-att-.als  on  the  geology  of 
this  region.  According  to  Ms.  Elliott- 
Fisk.  Sulphur  Canyon  Far  extends  only 
a  little  way  south  of  Zinfandel  Lane  into 
the  northern  part  of  the  proposed 
Rutherford  area. 

Nfs.  EI;;ott-Fisk  slates  that  the 
research  report  done  by  Mr.  Slade  for 
Mr.  Beckstoffer  was  done  for  the  region 
north  of  Zinfandel  Lane  and  west  of 
Highway  29  only,  aid  was  based  on  a 
1950s  report  on  groundwater  in  Napa 
and  Sonoma  Counties,  on  a  set  of 
preliminary  geologic  maps  at  9  scale  of 
1  62.500  produced  by  Fox  et  al.  (1973). 
and  with  one  day  of  field 
reconnaissance.  Ms.  EUiott-Fisk  states 
that,  as  she  mentioned  at  the  December 
9  and  10. 1992,  public  hearings,  these 
maps  are  inaccurate.  Ms.  EUiott-Fisk 
states  that  Mr.  Slade  indicates  in  his 
report  that  "alluvial  fans  emanating 
from  Sulphur  Creek  are  derived  from 
iithologies  that  are,  generally, 
Franciscan  in  nature."  Mr.  Slade  later 
states,  according  to  Ms.  Elliott-Fisk,  that 
"the  predominant  mineralogic 
co.Tiposition  of  alluvial  fans  underlying 
the  site  appears  to  be  derived  of 
Franciscan  assemblage  shale,  sandstone, 
and  greenstone  bodies,  along  with 
Sonoma  volcanics."  Ms.  Elliott-Fisk 
states  that  this  statement  by  Mr.  Slade 
indicated  that  he  relied  heavily  on  the 
inaccurate  Fox  et  al.  (1973)  maps  for  his 
analyses.  Ms.  Elliott-Fisk  indicates  that 
her  extensive  field  research  shows  the 
surficial  geology  of  the  Sulphur  Canyon 
draining  basin  (including  its  tributary. 
Heath  Canyon)  to  be  approximately  70 
percent  Sonoma  Volcanics  (e.g., 
rhyolitic  tuff,  rhyolite.  dacite  and 
andesite).  20  percent  metamorphic  units 
of  diverse  Iithologies,  and  10  percent 
Franciscan  sedimentary  Iithologies. 
According  to  Ms.  Eliiott-Fisk.  much 
more  of  the  region  was  covered  with 
volcanic  flows  during  the  eruption  and 
deposition  of  the  Sonoma  Volcanics 
than  is  shown  by  the  Fox  et  al.  (1973) 
maps. 

Ms.  Elliott-Fisk  indicates  that  the 
Napa  River  dominates  much  of  the  area 
Mr.  Beckstoffer  depicts  as  Sulphur 
Canyon  Fan  south  of  Zinfandel  Lane. 
She  states  that  Mr.  Beckstoffer's 
depiction  of  a  large  Sulphur  Canyon  Fan 
"lake"  in  this  region  is  totally 
inaccurate.  Ms.  Elliott-Fisk  agrees  with 
Mr.  Slade's  report  concerning  his 
statement  that  the  soi  Is  of  the  Bale 
Slough  are  mineralogically  different  in 


composition  from  those  of  the  Sulphur 
Canyon  Fan 

In  suramarj',  Ms  EUiott-Fisk  states 
that  her  research  shows  that  the  Sulphur 
Canyon  Fan.  the  Bale  Slough,  the  Napa 
River  and  the  Bear  Canyon  Fan  are 
distinct  geomorphic  surfaces  with 
correspondingly  distinctive  soils 
providing  distinctive  viticultura! 
environments.  According  to  her,  the 
mineralogic  composition  of  the  Bale 
Slough  soils  is  much  more  similar  to  the 
Bear  Canyon  Fan  soils  than  to  the 
Sulphur  Canyon  Fan  soils.  Ms.  Elliott- 
Fisk  states  that  the  Sulphur  Canyon  Fan 
should  be  left  for  a  future  St.  Helena 
viticultural  area,  as  it  has  rocky  soils 
(with  a  higher  percentage  of  boulders 
and  large  cobbles)  and  is  dominated  by 
rhyolite  and  other  volcanic  Iithologies 
with  a  soil  matrix  of  fine  sands  and 
secondary  clays,  providing  for  moderate 
to  moderately  high  vine  vigor  under 
slightly  wanner  climates  and  incn^^»ased 
precipitation  than  in  the  Ruther^rd 
region. 

Mr.  Robert  E.  Steinhauer,  Senior  Vice 
President.  Wine  World  Estates, 
submitted  a  letter  dated  December  21 , 
1992.  in  which  he  states  that  he  does 
not  believe  that  the  boundary  of 
Rutherford  should  be  moved  into  the 
city  environs  of  Si.  Helena  and 
especially  not  to  Sulphur  Creek  which 
would  include  a  major  portion  of  the 
city  limits  of  St.  Helena.  Mr.  Steinhauer 
states  that  he  does  not  agree  with  Mr. 
Beckstoffer  that  geology  is  the  only 
criteria  for  determining  a  boundar}-. 
According  to  Mr.  Steinhauer,  the  area 
north  of  Zinfandel  Lane  is  not  locally  or 
nationally  known  as  Rutherford, 
especially  where  it  includes  the  city 
limits  of  St.  Helena.  Mr.  Steinhauer 
states  that  moving  the  boundary  into  St. 
Helena  invalidates  the  integrity  of 
Rutherford  and  "guts"  any  future  St. 
Helena  viticultural  area.  He  further 
states  that  moving  the  Rutherford 
boundary  north  of  Zinfandel  Lane  does 
not  meet  the  climatic  or  geographic 
evidence  requirements  that  would 
substantiate  this  area  as  Rutherford. 

As  support  for  the  above  statement. 
Mr.  Steinhauer  states  that  the  Sulphur 
Creek  Fan  has  different  soil  types— 
primarily  Cortina  and  Pleasanton— as  it 
fans  out  over  the  valley  floor.  These 
differences  are  due  to  the  velocity  of  the 
depositing  waters  with  the  larger  soil 
particles  being  deposited  by  the 
turbulent,  fast  moving  waters  at  the  fan 
entrance  and  the  finer  clay  and  loam 
being  deposited  in  the  slow  moving 
waters  at  the  extremities  of  the 
spreading  fan  and  as  the  changes  in 
elevation  become  more  gradual  Mr 
Steinhauer  states  that  the  second  major 
influence  on  the  Sulphur  Creek  Fan  as 


it  extends  into  the  valley  floor  is  the 
influence  of  the  Napa  River  deposits 
since  these  deposits  make  the 
predominate  contribution  to  the  soil 
chemistry  and  physical  structure  on  the 
valley  floor.  Mr.  Steinhauer  states  th^t 
the  Napa  River  deposits  formulate  the 
soil  all  along  the  vineyards  on  the  valley 
floor.  The  1986  Washington's  Birthday 
flood  visually  exhibited  the  influence  of 
the  Napa  River  up  and  down  the  entire 
valley  floor  according  to  Mr.  Steinhauer. 

.Mr.  Steinhauer  states  that  he  has 
fanned  property  just  south  of  Zinfandel 
Lar;e  and  found  the  property  to  be  ver>' 
wet  v\nth  a  water  table  at  approximately 
three  feet  requiring  substantial  drainage. 
According  to  Mr.  Steinhauer,  the  soils 
are  a  clay  loam  and  very  high  in 
nutrients  with  the  exception  of 
potassium.  Potassium  deficiency  is 
unavoidable  due  to  high  water  tables. 
Mr.  Steinhauer  indicates  that  this  site 
was  planted  to  white  varieties  because 
his  farrr.ing  company  felt  the  soils 
would  produce  only  average  quality 
Cabernet  Sauvignon.  Mr.  Steinhauer 
states  that  the  Cortina  soils  located  just 
south  of  Sulphur  Creek  and  extending 
cut  to  the  valley  floor  are  composed  of 
more  coarse  sandy  loams  with  a  large 
amount  of  stone,  these  soils  are  deeper 
with  lower  fertility  and  somewhat 
droughty  and  vc-ry  suitable  for  the 
production  of  ail  varieties  but  produce 
especially  very  high  quality  red  wines 
such  as  Zinfandel  and  Qibemet 
Sauvignon.  According  to  Mr. 
Steinhauer.  this  area  is  completely 
different  from  the  main  valley  Hoorand 
much  mo-e  similar  to  the  soils  of  his 
Beringer  heme  vineyard,  Spots  wood 
vineyard,  Bartolucci  vineyard  and  other 
vineyards  all  located  north  of  Sulphur 
Creek  and  located  in  the  city  limits  of 
St.  Helena.  Consequently,  Mr. 
Steinhauer  states  that  the  soils  evidence 
does  not  support  the  concept  that  the 
areas  north  of  Zinfandel  Lane  and  west 
of  Highway  29  are  the  same  as  those 
are.-is  south  of  Zinfandel  Lane.  He  states 
that  he  strongly  believes  that  all  of  the 
geologic  evidence  supports  the 
Zinfandel  Lane  boundary  as  being  Lhe 
closest  visual  demarcation  to  the 
geology  separating  RuLherford  from  St. 
Helena. 

After  reviewing  all  the  pertinent 
information  submitted  by  all  interested 
parties.  ATF  has  determined  that  the 
nnost  appropriate  northern  boundary  for 
the  Rutherford  viticultural  neu  is 
Zinfandel  Lane.  This  boundary  is  the 
sa:ne  as  was  proposed  in  Notice  No. 
729,  Proponents  of  a  northern  boundar,' 
for  Rutherford  that  is  further  north  than 
Zinfandel  Lane  did  not  submit  any 
evidence  that  this  area  between 
Zinfandel  Lane  and  Sulphur  Creek  has 
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ever  been  known,  either  currently  or 
historically,  as  Rutherford.  The 
Rutherford  and  OaJcviUe  Appellation 
Committee,  on  the  other  hand, 
submitted  numerous  maps  and  other 
name  evidence  which  tends  to  show 
that  this  area  has  always  been 
considered  to  be  part  of  the  greater  St. 
Helena  area. 

In  regard  to  geographical  features,  the 
evidence  submitted  by  both  sides  is 
more  difficult  to  interpret.  Mr. 
Beckstoffer,  Mr.  Freed,  and  the  rest  of 
their  group  state  that  Zinfandel  Lane  is 
just  a  county  road  with  no  geographical 
significance.  They  point  out  that  the 
Soil  Conservation  Service  Usts  both  the 
north  and  south  side  of  Zinfandel  Lane 
as  being  Pleasanton  loam  soil,  0  to  2 
percent  slopes.  Mr.  Beckstoffer  refers  to 
this  area  as  a  Pleasanton  "lake"  with  no 
change  in  soil  type  at  Zinfandel  Lane.  In 
a  letter  from  Mr.  Beckstoffer  dated 
December  22, 1992,  he  refers  to  a  letter 
from  Mr.  Slade  stating  that  it  is  Mr. 
Slade's  professional  opinion  that  the 
Sulphur  Creek  Fan  extends 
approximately  1  mile  south  of  Zinfandel 
Lane.  This  would  place  the  southern 
edge  of  the  Sulphur  Creek  Fan 
somewhere  in  the  vicinity  of  Galleron 
Avenue.  Disputing  this  assertion,  Ms. 
E!]iott-Fisk  states  that  the  southern  edge 
cf  the  Sulphur  Canyon  Fan  is  much 
closer  to  Zinfandel  Lane  and  that  the 
deposits  show,Ti  by  Mr.  Slade  as  Sulphur 
Ca.nyon  Far,  deposits,  located  up  to  1 
."^nile  south  of  Zinfandel  Lane,  are  really 
Napa  River  deposits.  In  support  of  Ms. 
Elliott-Fisk's  position,  Mr.  Richard 
Mendelson.  law\er  for  the  Rutherford 
and  Oakvihe  Appellation  Committee. 
s'ates  in  his  public  hearing  testimony 
thpt,  for  the  most  part,  the  Sulphur 
Canvon  Fan  extends  only  slightly  south 
of  Zinfandel  l^r.e  Mr.  Mendelson  states 
that  only  one  part  of  Zinfandel  Lane,  in 
the  very  middle  of  the  valley,  is  two- 
tenths  of  a  mile  away  from  the  lowest 
point  of  the  incursion  of  this  Sulphur 
C,anyon  Fan  into  the  Rutherford 
'.  iticulturaJ  area  Mr.  Mendelson  states 
that  Zinfandel  Lane  is  a  c!ose 
approximation  of  the  southern  edge  of 
the  Sulphur  Canyon  Fan  as  it  extends 
across  the  Napa  Valley  floor  and  is 
similar  to  ATF's  decision  to  use  the 
Yountville  Cross  Road  as  the  northern 
boundary  of  the  Sta^s  Leap  District 
viticulturai  area  even  though  it  was 
opproximately  two-tenths  of  a  mile 
north  of  ;he  originally  proposed 
gencra^h.c  nonhern  boundary. 

Mr  blade  states  that  his  examination 
cf  pubhshed  geologic  maps  for  the  area 
show  that  Franciscan  formation  rocks 
comprise  the  highland  art;a  west  r'  t^n 
Sulphur  and  Bear  Creek  areas. 
Therefore,  Mr.  Slade  states  that  both 


watershed  areas  drain  geologic  terrain 
consisting  of  similar  rocks,  in  gross 
chemical  and  physical  composition. 
Consequently,  according  to  Mr.  Slade, 
based  on  the  results  of  his  examination, 
there  appears  to  be  httle  difference  in 
the  gross  physical  and  chemical 
character  of  the  sediments  of  the 
Sulphur  Creek  alluvial  fan,  compared  to 
the  Bear  Creek  alluvial  fan.  Therefore, 
according  to  Mr.  Slade,  it  is  reasonable 
to  extend  the  northern  boundary  of  the 
Rutherford  viticulturai  area  northward 
to  Sulphur  Creek. 

Ms.  EUiolt-Fisk  agrees  that  Franciscan 
formation  rocks  predominantly 
comprise  the  Bear  Canyon  Fan 
Complex.  She  states  that  her 
examination  of  soils  from  the  Inglenook- 
Napa  Valley  Home  Vineyard,  directly 
er.st  of  Bear  Canyon  on  the  western  side 
of  the  Rutherford  area,  shows  that  these 
soils  are  very  gravelly  sandy  clay  loam 
soils.  These  soils,  according  to  Ms. 
Elliott-Fisk.  are  deep,  moderately 
drained  soils  derived  from  marine 
sedimentary  bedrock  (Franciscan 
formation)  clasts  brought  down  from 
Bear  Canyon.  Ms.  Elliott-Fisk  states  that 
serpentine  clasts  are  infrequently 
encountered  in  these  soils,  but  are  more 
frequent  towards  the  northern  edge  of 
the  Bear  Canyon  Fan  along  Bale  Slough. 
Ms.  EUiott-Fisk  states  that  her  analysis 
of  these  soils  shows  that  the  soils  are 
neutral  in  pH,  have  well  developed 
structure  (firm,  subangular  blocky  to 
platy  at  depth),  have  great  rooting 
depths  (beyond  92  inches),  and  have 
moderate  permeability.  She  states  that 
the  neutral  pH  values  of  these  soils  are 
both  a  function  of  the  sandstone  parent 
materials  and  the  influence  of  the 
alkaline  (basic)  serpentine  clasts,  which 
slightly  increase  the  pH. 

In  regard  to  the  Sulphur  Canyon  fan 
soils,  Ms.  Elliott-Fisk  stfetes  that  her 
extensive  field  research  shows  the 
surficial  geology  of  the  Sulphur  Canyon 
draining  basin  (including  its  tributary. 
Heath  Canyon)  to  be  approximately  70 
percent  Sonoma  Volcanics  (e.g., 
rhyolitic  tuff,  rhyolite,  dacite  and 
andesite).  20  percent  metamorphic  units 
of  diverse  lithologies.  and  10  percent 
Franciscan  sedimentary  lithologies.  Ms. 
Elliott-Fisk  states  that  the  Sulphur 
Canyon  Fan  has  rocky  soils  (with  a 
higher  percentage  of  boulders  and  large 
cobbles)  and  is  dominated  by  rhyolite 
and  other  volcanic  hthologies  with  a 
soil  matrix  of  fine  sands  and  secondary 
clays,  providing  for  moderate  to 
moderately  high  vine  vigor.  Ms.  Elliott- 
Fisk  also  states  that  the  mineralogic 
composition  of  the  Bale  Slough  soils  is 
much  more  similar  to  the  Bear  Canyon 
Fan  soils  than  to  the  Sulphur  Canyon 
Pan  soils. 


After  reviewing  the  evidence 
submitted  by  Mr.  Slade  and  Ms.  Elliott- 
Fisk,  we  have  determined  that  there  is 
at  least  some  difference  between  the 
Sulphur  Canyon  Fan  soils  in 
comparison  to  the  Bear  Canyon  Fan 
soils,  We  also  conclude  that  the  Bale 
Slough  soils  are  more  similar  to  the  Bear 
Canyon  Fan  soils  than  to  the  Sulphur 
Canyon  Fan  soils.  Consequently,  we 
have  determined  that  the  southern  edge 
of  the  Sulphur  Canyon  Fan  should  be 
approximately  the  northern  boundary  of 
the  Rutherford  viticulturai  area. 

Furthermore,  frt)m  the  expert 
testimony  of  Mr.  Slade  and  Ms.  Elliott- 
Fisk,  we  have  concluded  that  the 
Sulphur  Canyon  Fan  extends  either  just 
south  of  Zinfandel  I..ane  (perhaps  up  to 
two-tenths  of  a  mile  in  the  middle  of  the 
valley)  or  approximately  1  mile  south  of 
Zinfandel  Lane  in  the  vicinity  of 
Galleron  Avenue,  or  possibly 
somewhere  in-between.  Consequently, 
we  feel  that  the  northern  boundary  of 
Rutherford  should  either  be  Zinfandel 
Lane  or  approximately  1  mile  further 
south  or  possibly  somewhere  in- 
between. 

If  the  more  southern  boundary  were 
adopted,  the  two  most  obvious  choices 
for  a  specific  boundary  would  be  either 
Galleron  Avenue  or  a  contour  line  In 
this  area,  possibly  the  180-foot  or  160- 
foot  contour  line  or  somewhere  in- 
between  the  two.  The  major  problem 
with  both  of  these  choices,  or  any  other 
choice  in  this  immediate  area,  is  that  a 
contour  line  or  the  extension  of  Galleron 
Avenue  entirely  across  the  valley  would 
cut  through  a  number  of  people's 
vineyards.  In  addition,  such  a  boundary 
would  be  very  difficuh  to  follow  on  the 
ground  and  might  lead  to  confusion  as 
to  who  was  inside  or  outside  of  the 
boundary. 

Since  a  more  southern,  northern 
boundary  of  Rutherford  might  create 
innumerable  administrative  problems 
and  since  there  is  at  least  some  expert 
testimony  stating  that  the  Sulphur 
Canyon  Fan  ends  somewhere  just  south 
of  Zinfandel  Lane,  we  have  determined 
that  the  northern  boundary  of  the 
Rutherford  viticulturai  area  should 
remain  at  Zinfandel  Lane  as  originally 
proposed.  This  boundary  has  the  added 
benefit  of  not  dividing  individual 
vineyards  except  for  vineyards  o',vned 
by  Flora  Springs  Winery  which  are 
located  at  the  extreme  western  end  of 
Zinfandel  Lane.  Furthermore,  most 
current  and  historical  maps,  as  well  as 
other  name  evidence,  suggest  that 
Zinfandel  Lane  is  the  most  appropriate 
dividing  line  between  Rutherford  and 
St.  Helena.  The  only  exception  to  using 
Zinfandel  Lane  as  the  northern 
boundary  of  Rutherford  concerns  the 
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vire>  -irds  owned  by  Flora  Springs 
Winery,  located  south  of  Inglewood 
Avenue  and  west  of  the  north  fork  of 
Bale  Siough.  which  will  be  addressed  in 
the  next  section. 

Mr.  Beckstoffer  and  Mr.  Freed  stated 
in  both  their  oral  testimony  and  in  their 
WTitten  comments  that  grapes  grown  in 
vineyards  located  between  Zinfandel 
Lane  and  Sulphur  Cre«k  have 
Rutherford  character  and  that  the 
majority  of  those  grapes  have  been  sold 
to  Rutherford  wineries  and  have  gone 
into  wines  associated  with  Rutherford. 
ATF  does  not  believe  that  this  by  itself 
is  a  major  consideration  in  determining 
the  boundaries  of  a  viticultural  area. 

Many  Rutherford  wineries  buy  grapes 
from  throughout  the  Napa  Valley  and 
possibly  from  other  areas.  The  mere  fact 
that  grapes  are  purchased  by  Rutherford 
wineries  and  the  resulting  wine  is 
bottled  using  a  Rutherford  winery 
address,  or  possibly  a  brand  name  using 
the  word  Rutherford,  does  not 
necessarily  mean  that  the  grapes  are 
entitled  to  be  considered  as  coming 
from  the  Rutherford  viticultural  area. 
Otherwise,  grapes  sold  to  Rutherford 
wineries  from  all  over  the  Napa  Valley, 
as  well  as  possibly  from  other  areas, 
would  have  to  be  considen^d  as  coming 
from  the  Rutherford  viticultural  a.'-ea 

To  be  designated  as  coming  from  a 
particular  viticultural  area,  grapes  must 
be  grown  within  the  boundaries  of  that 

E articular  viticultural  area.  The 
oundaries  of  a  viticultural  area  are 
determined  by  such  things  as  name 
evidence,  history  of  the  area,  and 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  rather 
than  by  the  address  or  brand  name  used 
by  wineries  who  buy  grapes  from  a 
particular  area. 

Mr  Beckstoffer  and  his  group  have 
stated  that  they  feel  their  situation  is 
similar  to  that  of  certain  portions  of 
Napa  County  (not  within  the  Napa  River 
watershed),  which  were  eventually 
included  within  the  Napa  Valley 
viticultural  area  due  to  their  historical 
association  with  the  Napa  Valley. 
\TF  agrees  that  certain  outlying 
portions  of  Napa  County  were  included 
within  the  Napa  Valley  viticultural  area 
due  to  their  historical  association  with 
Napa  Valley.  However,  the  grapes  grown 
in  these  outlying  valleys  had  a  long 
history  of  being  used  in  wine  bearing 
the  appellation  Napa  Valley.  This  is 
different  from  the  current  situation 
whereby  grapes  grown  in  the  area 
between  Zinfandel  Lane  and  Sulphur 
Creek  are  sold  to  Rutherford  wineries 
and  the  resulting  wine  is  marketed  as 
Napa  Valley  wine  usi.ng  a  Rutherford 
V,  ;nerv  addre.ss  or  possibly  a  Rutherford 
b.'ur.d  uarne.  ConsequBiilly.  ATF  does 


not  feel  that  the  historical  use  of  a 
portion  of  the  grapes  grown  in  the  arse 
between  Zinfandel  Lane  and  Sulphur 
Creek  by  Rutherford  wineries  justifies 
this  area's  inclusion  within  the 
Rutherford  viticultural  area. 

2.  Northwestern  Boundary  of 
Rutherford.  The  only  individually 
owned  vineyards  which  are  split  by 
Zinfandel  Lane  are  located  at  the 
extreme  western  end  of  this  road  and 
are  owned  by  Flora  Springs  Winery  Mr 
Patrick  f.  Garvey  and  Mr.  John  A. 
Komes,  co-owners  of  Flora  Springs 
Winery,  both  have  testified  and 
submitted  comments  stating  that  their 
vineyard  property,  located  south  of 
Inglewood  Avenue  and  west  of  the 
north  fork  of  Bale  Slough,  should  be 
included  in  the  Rutherford  viticultural 
area.  In  support  of  their  request,  they 
have  submitted  various  evidence  which 
they  fieel,  when  added  together,  justifies 
the  inclusion  of  this  vineyard  property 
within  Rutherford.  Mr.  Garvey  and  Mr 
Komes  submitted  numerous  articles 
from  newspapers,  magazines  and  books 
on  wine  which  mention  Flora  Springs 
winery  as  being  a  Rutherford  winery.  In 
addition,  these  articles  mention  the 
Rutherford  character  of  the  wine  frnm 
Flora  Springs  and  state  that  the  wine 
was  produced  from  estate  vineyards 
located  on  the  edge  of  the  Rutherford 
area. 

Mr.  Garvey  and  Mr.  Komes  also 
submitted  historical  evidence  to  support 
their  inclusion  within  Rutherford.  This 
evidence  is  a  1895  Napa  County  map 
which  shows  that  the  historic  Rennie 
Brothers'  property  of  210.8  acres  was 
entirely  located  immediately  north  of 
Zinfandel  Lane.  The  Rennie  Brothers* 
property  was  listed  as  being  in 
Rutherford  according  to  a  report  titled 
"The  Vineyards  of  Napa  County"  which 
was  prepared  by  E.  C.  Priber  in  1893  at 
the  request  of  the  Board  of  State 
Viticultural  Commissioners.  The 
historical  Rennie  Brothers'  property, 
along  with  additional  property  lo<:ated 
immediately  south  of  Zinfandel  Lane,  is 
now  owned  by  Flora  Springs  Winery. 

Mr.  Garvey  and  Mr.  Komes  request 
that  the  northwest  boundary  of 
Rutherford  be  changed  to  follow  the 
north  fork  of  Bale  Slough  north  of 
Zinfandel  Lane  approximately  2,750  feet 
to  a  point  intersecting  the  straight  line 
westward  extension  of  the  light-duty 
road  known  as  Inglewood  Avenue,  west 
of  the  227-foot  elevation  marker,  then 
following  that  Une  west  to  the  500-foot 
contour  Une.  This  extension  of 
Rutherford  would  include  Flora  Springs 
vineyard  blocks  E,  F  and  L  which  are 
located  north  and  south  of  Zi.nfandel 
Lane  as  well  as  west  of  Bale  Slough.  Mr. 
Garvey  and  Mr.  Komes  submitted  a  soils 


report  from  Ms  I>jhorah  L.  EUintt-Fisk 
which  recommends  including  the  area 
west  of  Bale  Siough  within  Rutherford. 
Ms,  E!l(ctt-Fisk  statws  that  hor  field 
work  has  shuwn  ihtit  the  Bnio  S!o^!t;h 
soils,  and  hence  Bale  Shujgh  as  a 
genmorphologica!  fpature.  are  inrludHd 
in  the  proposed  Ru'herford  appeUation 
except  for  the  Kcmp-./Gorvey  property 
in  questic.n  She  njcnmrnprids  that  the 
Bale  Slough  be  in  Rutherfo.'-d  and  the 
Sulphur  Canyon  Fan  (as  closely  as  can 
be  approximated  across  property  lines) 
be  :n  St  Helena. 

Ms.  EUiott-Fisk  states  that  the  Komes.' 
Garvey  blocks  F  and  L  wrap  aroii.-.d  the 
front  (easttim  side)  of  a  small  hill  where 
the  Flora  Spr;ngs  Wine  Company  is 
sited.  Ms.  Eiiictt-Fisk  slates  that  ooth 
color- infrared  vineyard  phf)tograp>;s 
submitted  by  Mr,  Garvey  and  her  soil 
analyses  show  that  these  two  block.,  are 
Ddlo  Slough  soils,  darker  in  color  and 
heavier  in  texture  than  the  residual 
hedro<.k  hillside  soils  to  the  west  and 
the  alluvial  fan  soils  of  the  Sulphur 
Canyon  Fan  to  the  east.  She  states  that 
the  north  fork  of  the  Bale  Slough 
appears  to  have  been  confined  to  the 
area,  between  the  base  of  the  hills  and 
its  current  channel  in  recent  geologic 
times,  providing  the  parent  material  for 
the  Bale  Slough  soils  of  blocks  E,  F  and 
L  th.3t  are  seen  today  These  soils, 
according  to  M.s.  Ellintt-Fisk.  are  a 
variant  of  the  Maxwell  .series,  with 
p.'irent  material  primarily  serpentinite 
alluvium  with  minor  inputs  of 
sandstone  and  volcanic  alluvium. 

In  summary,  Ms.  Elliott-Fisk  states 
that  the  vineyards  Mr.  Garvey  and  Mr 
Komes  propose  to  include  in  the 
Rutherford  viticultural  area  are  Bale 
Slough  vineyards  with  charncteristic 
Bale  Siough  geology  and  soils.  These 
vineyards  (blocks  F  ar.d  L),  according  to 
Ms.  EUiott-Fisk.  have  soils  identical  to 
vineyards  immediately  to  the  south, 
such  as  Komes/Garvey  block  E,  which  is 
currently  included  within  the  proposed 
Rutherford  viticultural  are? 

For  contra.st,  Ms.  Eiiiott-Fisk  states 
that  she  exami.Ted  soils  immediately 
adjacent  to  the  eastern  bank  of  the  north 
fork  of  the  Bale  Slough  (including 
Komes/Garvey  blocks  not  propos«'d  by 
them  to  ba  included  in  tne  Ruthorford 
viticultural  area)  and  areas  further 
eastward  to  and  across  Highway  29. 
According  to  Ms.  Eliiott-Fusk,  evt-u 
surficial  examination  shows  those  sons 
to  be  very  different,  as  these  are  the  soils 
of  the  Sulphur  Canyon  bouldery  alluvial 
fan.  According  to  Ms  Elliott-Fisk.  these 
soils  have  gravel  content  of  30  percent 
or  greater,  with  gravels  primarily 
buulder-sized  and  secondarily  cobbles. 
The  dominant  clasts  (over  60  percent  of 
Ihie  gmvels)  are  rhyolite.  rhyolitic  tuff. 
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After  reviewing  the  current  and 
historical  name  and  boundary 
information,  as  well  as  the  geographical 
information,  submitted  by  Mr.  Garvey 
nnd  Mr  Komes,  ATF  has  determined 
that  the  Garvey/Komes  vineyard 
property,  located  south  of  Inglewood 
Avenue  and  west  of  the  north  fork  of 
Bale  Slough,  should  be  included  within 
the  Rutherford  viticultural  area.  In 
support  of  this  determination,  we  note 
that  Mr.  Garvey  and  Mr.  Komes  have 
submitted  evidence  showing  that  their 
property  west  of  the  north  fork  of  Bale 
Slough  and  south  of  Inglewood  Avenue 
has  historically  been  considered  as  pari 
of  Rullierford.  In  addition,  they 
submitted  numerous  articles  by  wine 
writers  to  show  that  their  winery  and 
vineyards  are  considered  to  be  located 
on  the  edge  of  the  Rutherford  area. 
Furthermore,  Mr.  Garvey  and  Mr. 
Komes  submitted  a  soils  report  by  Ms. 
Elliott-Fisk  which  concludes  that  the 
Garvey/Komes  vineyard  property, 
located  south  of  Inglewood  Avenue  and 
west  of  the  north  fork  of  Bale  Slough,  is 
located  on  Bale  Slough  soils  rather  than 
on  Sulphur  Canyon  Fan  soils.  Ms. 
Elliott-Fisk  states  that  these  vineyard 
soils  are  identical  to  the  vineyard  soils 
immediately  to  the  south  of  Zinfandel 
Lane  in  Garvey/Komes  vineyard  block 
E.  Since  Mr.  Garvey  and  Mr.  Komes 
submitted  substantial  evidence  which 
supports  the  inclusion  of  a  large  portion 
of  their  property  within  Rutherford. 
ATF  has  decided  to  include  this 
vineyard  property,  located  south  of 
Inglewood  Avenue  and  west  of  the 
north  fork  of  Bale  Slough,  within  the 
Rutherford  viticultural  area. 

3  Northeastern  Boundary  of 
Rutherford  Mr  David  HeitzofHeitz 
Wine  Cellars  testified  at  the  public 
hearing  on  Rutherford  and  submitted 
se\  eral  written  comments  requesting 
that  the  Spring  Valley  area,  located 
northeast  of  Ruiherford,  be  included 
within  the  Rutherford  viticultural  area. 
Mr.  Heitz  states  that  he  feels  that  Heitz 
Wine  Cellars  Mas  unjustly  excluded 
from  the  proposed  Rutherford 
viticultural  area  because  of  the  arbitrary 
decision  of  the  petitioners  to  lower  the 
elevation,  in  the  area  around  his  winery 
and  vineyards,  to  the  380-foot  contour 
line  which  h.appens  to  correspond  to  his 
propertvy  line,  whereas  elsewhere  the 
boundary  follows  the  500-foot  contour 
line. 

Mr,  Heitz  states  that  Spring  Valley, 
the  official  U.SG.S.  map  designation  of 
the  area  around  his  wmerv  and 
vineyards,  is  an  interesting  vallev  m 


Jhrtt  i!  drh  ns  both  to  the  north  along 
Tapim  Road  to  the  Napa  River,  and  also. 
in  part,  to  the  south  through  his 
neighbor  s  property  which  is  part  of  the 
proposed  Rutherford  viticultural  area. 
Therefore,  according  to  Mr.  Heitz, 
Spring  Valley  is  not  so  much  a  separate 
entity  but  rather  a  logical  extension  of 
the  Rutherford  appellation  as  proposed. 
Mr.  Heitz  states  that  his  neighbor's  soils 
are  very  similar  to  his  own  because  over 
the  centuries  erosion  from  his  property 
has  deposited  soils  on  his  neighbor's 
property.  In  addition.  Mr.  Heitz  states 
that  the  Napa  County  soils  map,  issued 
in  1978  by  the  United  States  Department 
of  Agriculture  Soil  Conservation 
Service,  shows  that  he  shares  soils  139 
[Forward  gravelly  loam,  9  to  30  percent 
slopes),  155  (Kidd  loam,  15  to  30 
percent  slopes),  140  (Forward  gravelly 
loam,  30  to  75  percent  slopes),  and  141 
(Forward-Kidd  complex,  50  to  75 
percent  slopes)  with  his  immediate 
neighbors  as  well  as  other  neighbors 
who  are  included  in  the  proposed 
Rutherford  appellation. 

Mr.  Heitz  states  that  as  far  as  climate 
is  concerned,  a  barbed  wire  fence  is  not 
a  chmatic  barrier  and  that  is  what 
separates  him  from  his  neighbors  who 
are  in  the  proposed  Rutherford 
appellation.  Mr.  Heitz  further  states  that 
he  has  no  historical  documents  showing 
that  his  property  belongs  to  the 
Rutherford  area.  However,  from  a 
review  of  the  Rutherford  petition.  Mr. 
Heitz  states  that  he  cannot  find  any 
historical  documents  to  support  the 
inclusion  of  his  neighbors  either  and 
they  are  included  within  the  proposed 
appellation.  In  addition,  Mr.  Heitz  states 
that  he  owns  1 7  acres  of  vineyards  on 
the  south  side  of  Zinfandel  Lane  and 
has  no  historical  evidence  of  this 
property  belonging  to  the  Rutherford 
area,  but  it  is  included  in  the  proposed 
appellation. 

the  Rutherford  and  Oakville 
Appellation  Committee  does  not  agree 
that  the  Spring  Valley  area  should  be 
included  within  the  Rutherford 
viticultural  area.  They  state  that  this 
area  has  its  own  identity.  Spring  Valley, 
as  shown  on  the  U.S.G.S.  map  and  in 
the  promotional  material  of  wineries  in 
that  area.  Specifically,  they  refer  to  the 
promotional  material  from  Joseph 
Phelps  Vineyards,  located  in  this  area, 
which  states  that  their  vineyard 

S)roperty  lies  in  Spring  Valley,  a  small 
old  in  the  hills  east  of  St.  Helena.  This 
promotional  material  goes  on  to  refer  to 
this  property  in  Spring  Valley  as  Joseph 
Phelps'  St.  Helena  area  ranch.  Since 
Spring  Valley  is  a  separate  valley  with 
r,o  appi'ert  histo.-ical  or  geographical 
ties  to  F; L.I ;u>r ford,  the  Rutherford  and 
Onkville  Appellation  CcirTimittee  does 


not  feel  that  Spring  Valley  should  be 
included  within  the  Rutherford 
viticultural  area. 

After  reviewing  the  information 
submitted  by  all  interested  parties,  ATF 
has  determined  that  the  Spring  Valley 
area  should  not  be  included  within  the 
Rutherford  viticultural  area.  ATF  made 
this  decision  based  on  the  fact  that  Mr. 
Heitz  did  not  present  any  evidence 
which  shows  that  Spring  Valley  is 
currently  or  historically  associated  with 
Rutherford.  In  addition,  Mr.  Heitz 
presented  very  httle  geographical 
information  in  support  of  his  position 
that  Spring  Valley  should  be  included 
within  the  Rutherford  viticultural  area. 
Instead,  he  submitted  a  letter  stating 
that  since  a  portion  of  his  property  is 
adjacent  to  the  380-foot  contour  line 
that  is  being  used  by  the  petitioners  as 
a  northeastern  boundary  for  Rutherford, 
he  should  be  included  in  the  Rutherford 
area  since,  in  other  places,  the  eastern 
boundary  of  Rutherford  is  the  500-foot 
contour  line.  The  only  geographical 
information  Mr.  Heitz  submitted  was 
soil  information  from  the  Soil  Survey  of 
Napa  County,  California,  issued  by  the 
Soil  Conservation  Service,  that  showed 
that  some  of  the  same  types  of  soils  that 
are  found  on  his  property  are  also  found 
on  his  neighbor's  property  which  is 
located  within  the  proposed  Rutherford 
viticultural  area.  Since  Spring  Valley  is 
located  northeast  of  Zinfandel  Lane  and 
is  shown  on  U.S.G.S.  maps  as  a  separate 
valley,  ATF  does  not  feel  it  should  be 
included  within  Rutherford. 
Furthermore,  since  it  drains  mostly  to 
the  north  along  Taplin  Road  to  the  Napa 
River,  which  is  northeast  of  Zinfandel 
Lane,  and  since  Spring  Valley  is 
associated  more  with  the  greater  St. 
Helena  area  than  with  Rutherford,  ATF 
has  decided  not  to  include  it  within  the 
Rutherford  viticultural  area. 

4.  Eastern  Boundary  of  Rutherford. 
ATF  has  received  written  comments 
from  Mr.  Douglas  A.  Long  and  Mr. 
Gordon  C.  Anderson  stating  that  they 
feel  their  property  should  ho  included 
within  the  Rutherford  viticultural  area. 
Both  state  that  they  have  been  grape 
farmers  and  wine  producers  in  the 
Rutherford  area  for  some  10  years  and 
have  always  considered  their  property 
as  being  part  of  the  RutherforcT area. 
They  state  that  their  property  should  be 
included  within  Rutherford  because  of 
its  geographical  location,  historical 
relationship  with  the  town  of 
Rutherford,  current  post  oflice  box 
location  in  Rutherford,  and  similar  soils 
and  chmatic  conditions  as  those  in 
Rutherford. 

Mr.  Long  and  Mr.  Anderson  both  state 
that  they  believe  an  arbitrary  Une  of  500 
feet  in  elevation  does  not  adequately 
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•  iite  into  consideration  their  property, 
u  hach  consists  of  \ineyards  and 
agricultural  land  between  800  feet  and 
1200  feet  in  elevation.  They  state  that 
inasmuch  as  the  difference  between  the 
arbitrary  500-foot  elevation  and  their 
property  is  less  than  200  to  300  yards, 
they  believe  that  the  oversight  of  not 
including  the  area  south  of  Lake 
Hennessey  knowTi  as  Pritchard  Hill 
wov:ld  be  an  extreme  oversi^t. 

The  Rutherford  and  Oaicville 
Appellation  Committee  do«9s  not  agree 
that  the  Pritchard  Hill  area,  located 
south  of  Lake  Hennessey,  should  be 
included  within  the  Rutherford 
viticultural  area.  They  point  out  that 
this  area  is  shown  on  U.S.G.S.  maps  as 
Pritchard  Hill,  not  as  Rutherford.  Since 
this  area  has  its  own  identity,  the 
Rutherford  and  Oakville  Appellation 
Committee  does  not  feel  it  should  be 
included  within  Rutherford. 

After  reviewing  all  pertinent 
information  submitted  concerning  this 
area,  ATF  has  determined  that  the  area 
known  as  Pritchard  Hill  should  not  be 
included  within  the  Rutherford 
viticultural  area.  Neither  Mr.  Long  nor 
Mr.  <\nderson  submitted  any  evidence 
to  support  their  position  that  the 
Pritchard  Hill  area  has  the  same,  or  very 
similar,  soils  and  climatic  conditions  as 
those  in  Rutherford.  In  addition,  neither 
Mr.  Long  nor  Mr.  Andei-son  submitted 
any  evidence  to  support  their  position 
that  the  Pritchard  Hill  area  has  a 
historical  relationship  with  the 
Rutherford  area.  Furthermore,  it  has 
been  determined  that  a  post  office  box 
location  in  Rutherford  is  not  necessarily 
a  sign  of  a  significant  relationship  to 
Rutherford  since  anyone  can  obtain 
such  a  post  office  box  if  they  pay  the 
appropriate  fee.  Also,  it  has  been 
determined  that  the  elevation  of  most  of 
the  vineyard  property  in  the  Pritchard 
Hill  area  is  between  800  and  1200  feet 
which  is  considerably  higher  than  the 
other  vineyards  in  the  proposed 
Rutherford  area.  Consequently,  due  to 
the  lack  of  evidence  showing  that  the 
Pritchard  Hill  area  is  historically  and/or 
geographically  closely  related  to  the 
Rutherford  area,  ATF  has  decided  not  to 
include  the  Pritchard  Hill  area  within 
the  Rutherford  viticultural  area. 

5  Southwestern  Boundary  of 
Rutherford.  Mr.  Anthony  A.  Bell  of 
Beaulieu  Vineyard  submitted  letters 
dated  November  15, 1991,  and  July  17. 
1992,  requesting  that  Beaulieu  Vineyard 
properties  No.  2  and  No.  4  be  included 
within  the  Rutherford  viticultural  area 
due  to  their  historical  association  and 
geographical  "^iTiilfiri'v  to  Rutherford. 
Subsequently  Mr  B^.i  submitted  a 
let'-r  dated  D«i  Moi'^ie-  7,  1992, 
rtqiiti-sting  that  t.",<:>ir  earlier  requests  be 


amended  to  only  include  Beaulieu 
Vineyard  property  No.  2  within 
Rutherford.  Mr.  Bell  requested  that 
Beaulieu  Vineyard  property  No.  4 
remain  in  the  Oakville  viticultural  area 
Mr.  Bell  states  that  Beaulieu  Vineyard 
property  No.  2  should  be  located  within 
the  Rutherford  viticultural  area  because 
of  its  historical  association  with 
Beaulieu  Vineyard  Cabernet  Sauvignon 
wines.  These  wines,  according  to  Mr. 
Bell,  have  contributed  greatly  to  the 
development  and  consumer  recognition 
of  the  Rutherford  name.  Mr.  Bell  also 
states  that  Beaulieu  Vineyard  property 
No.  2  has  the  same  or  very  similar  soils 
and  climate  as  the  rest  of  their  vineyard 
property  in  the  Rutherford  area. 

Mr.  Phillip  Freese  of  Robert  Mondavi 
Winery  supports  the  inclusion  of 
Beaulieu  Vineyard  property  No.  2 
within  the  Rutherford  viticultural  area. 
In  public  testimony  given  on  December 
9, 1992.  Mr.  Freese  stated  that  the 
Rutherford  and  Oakville  Appellation 
Committee,  of  which  the  Robert 
Mondavi  Winery  is  a  member,  relied  on 
a  drainage  channel  on  the  north  side  of 
Beaulieu  Vineyard  property  No.  2,  as 
well  as  a  division  of  the  Rutherford  Bear 
Canyon  Fan  Complex  (Franciscan 
lilhology)  and  the  Oakville  Grade  Fan 
Complex  (Great  Valley  Sequence 
lithology).  to  provide  the  geographical 
feature  for  the  drawing  of  the 
viticultural  area  boundary.  Mr.  Freese 
states  that  subsequent  historical 
research  shows  that  this  drainage 
channel  had  been  redirected  by  man  for 
the  ea.se  of  viticultural  operations  in  the 
subject  vineyard  blocks.  According  to 
Mr.  Freese  and  Mr.  Bell,  the  original 
drainage  of  this  property  went  through 
the  middle  of  the  property  prior  to  being 
rerouted.  Mr.  Freese  states  that  the 
boundary  should  be  placed  along  a  well 
established  access  road  just  south  of  the 
southern  border  of  Beaulieu  Vineyard 
property  No.  2.  Mr.  Freese  states  that 
this  access  road  serves  as  the  northern 
entrance  to  the  Robert  Mondavi  Winery 
property. 

Mr.  Freese  states  that  historically  the 
grapes  from  Beaulieu  Vineyard  No.  2 
have  been  considered  Rutherford  and 
have  been  recognized  by  Beaulieu 
Vineyard  as  Rutherford.  In  addition, 
according  to  Mr.  Freese  and  Mr.  Bell, 
the  wine  produced  from  grapes  from 
this  vineyard  property  has  been  labeled 
as  Rutherford  wine.  Furthermore, 
according  to  Mr.  Freese,  historical 
records  from  the  latter  part  of  the 
nineteenth  century  show  that  this 
property  was  considered  part  of 
Rutnerford.  These  historical  records, 
according  to  Mr.  Freese,  also  show  that 
the  property  immediately  south  of 
Beaulieu  Vineyard  property  No.  2  wds, 


at  that  time.  owTied  bv  H.W.  Crabb  of 
Oaicvilie.  This  historical  "Crabb' 
property  is  now  owned  by  the  Robert 
Nl'.ndavi  Winery  which  considers  its 
Iirntion  to  be  O'lkviTe,  arrording  to  Mr. 
FreeSfi.  Consequer.tly.  fro:n  both  a 
historical  and  grtograj'hica!  pt»rspective. 
Mr.  Freese  and  Mr,  Beil  state  that 
BeauUeu  Vineyard  proixrfty  No.  2 
should  be  inriudwd  within  the 
Rutherford  vitjcuiturnl  area. 

The  Rutherford  and  Oakville 
Appellation  Committee  also  state  that 
Beaulieu  \  ineyard  property  No.  2 
should  be  incluiaed  within  Rutherford. 
They  have  submitted  amended 
boundaries  which,  if  approved,  would 
include  this  vineyard  property  within 
Rutherford. 

After  reviewing  the  information 
submitted  by  Mr.  Bell  and  Mr.  Freese. 
ATF  has  determined  that  Beaulieu 
Vineyard  property  No  2  should  be 
included  withm  the  Rutherford 
viticultural  area  whereas  Beaulieu 
Vineyard  property  No  4  should  not  be 
included  in  this  aroa  Substantial 
historical  and  gwgraphit:ai  evidence  has 
been  submitted  in  support  of  the 
inclusion  of  Beaulieu  Vineyard  property 
No.  2  within  Rutherford.  Furthermore. 
we  have  received  a  petition  signed  by 
numerous  persons  within  the  Napa 
Valley  supporting  this  proposal.  In 
addition,  we  have  not  received  any 
opposition  to  this  proposal. 
Consequently,  ATF  ha«  decided  that 
Beaulieu  Vinevfi-i  p'f  pprty  No.  2 
should  be  includ^'d  w,-h:n  Kiithf-rford. 

ATF's  decis'.ois  w.'h  '•.  ^pect  to  the 
boundaries  as  discussed  above  are 
hereby  incorporated  into  the  analysis  of 
the  Rutherford  viticultural  area  as 
follows. 

Boundary 

The  boundary  of  'he  R.,therfi;rd 
viticultural  area  may  be  found  on  two 
United  States  Creologir:8!  S'jrvey  maps, 
titled  Rutherford  Qiiadrar.gle  and 
Yountviile  Quadrangla,  with  a  scale  of 
1:24,000.  The  boundary  is  described  in 
§  9.133  which  can  be  f^und  in  the 
regulations  portion  of  this  document. 

Viticultural  Area  Na.-ne 

The  name  Rutherfnrd  has  been 
associated  with  the  area  between  St. 
Helena  and  Oakville  in  the  Napa  Valley 
for  over  100  years.  From  the  mid- 
ninett>enth  through  the  r-arly  twentieth 
centunes,  Rutherford  moved  from  an 
unnamed  region  with  an  unknown 
reputation  to  become  a  settled  and 
integral  pa.-l  of  Napa  County  and  of  the 
Napa  Valley  wine  industry  Wine 
writers  as  early  as  tlie  IBSOs  wrote 
highly  of  wines  from  the  Rutherford 
area,  including  those  of  Gustavo 
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Niebaum,  founder  of  Inglenook  Winery. 
In  1838  George  Yount  arrived  in  the  area 
now  called  Yountville  and  planted  his 
first  grapes  in  the  1850s.  His  vineyard 
is  reported  to  be  the  first  planted  in 
Napa  County.  In  1864.  Yount  gave  1,040 
acres  of  land  to  his  granddaughter, 
Elizabeth  (Yount)  Rutherford  and  he.' 
husband  Thomas.  According  to 
historian  John  Wichels,  "The  settlement 
surrounding  this  ranch  was  thereafter 
known  as  Rutherford  "  The  southern 
border  of  the  ranch  r.:ns  from  Silverado 
Trail  to  the  Napa  River  along  a  straight 
line  which  incorporates  whet  is  now 
Skellenper  Lane  That  lane  and  the 
Rutherfords*  southern  properly  line  :<; 
used  to  define  part  of  the  southern 
border  of  the  Rutherford  viticultural 
area. 

From  18.50  to  1380,  Rutherford 
steadily  increased  in  prom.inem  e  as  a 
community  center.  One  reason  for  its 
emergence  was  the  establishment  of  the 
rail  system  from  Napa  to  Calistoga  m 
1868.  Geographer  William  Ketteringham 
writes.  "With  the  completion  of  the 
[raiiroadl  line  in  1868  other  settlements 
along  the  line  such  as  Rutherford  and 
Oakv;lle  sprang  up  " 

The  Rutherford  Post  Office  w;js 
established  in  1871  and  the  Rutherford 
voting  precinct  was  established  in  1884 
During  the  1870s  and  early  1880s,  there 
was  r.9pid  expansion  in  the  number  of 
vineyard  plantings  and  wine 
production.  The  cellars  of  E,B  Smith 
and  Charles  Knig  (which  eventuaiiv 
became  those  of  Nielwum)  produced 
76. OCO  gallons. 

Following  the  wine  boom  of  the  1870s 
and  early  1880s.  Napa  Valley  wineries 
suffered  a  significant  setback  as 
phylloxera  set  in  Vineyard  plantings 
decreased  83  percent  over  a  ten-vear 
period,  from  18.177  acres  in  1890  to 
3.000  acres  in  1900.  This  penod  was 
followed  by  Prohibition  from  1919  to 
1933.  Surprisingly,  planted  acreage 
during  Prohibition  increased  in  Napa 
Valley  to  keep  pace  with  the  burgeoning 
demand  for  grapes  u.sed  to  make 
medicinal,  sacramental  and  home 
winas,  which  remained  legal  After 
Prohibition,  planted  acreage  in  Napa 
County  remained  at  around  10,000  acres 
through  the  1960s  Not  until  the  wine 
renaissance  of  the  1970s  was  the  acxeage 
total  of  1890  surpa,s.sed. 

Although  the  period  af^er  Prohibition 
until  the  early  1970s  was  relatively 
stagnant  in  the  wine  sector,  the 
community  of  Rutherford  in  particular 
continued  to  bolster  its  reputation  for 
ouality  grapes  and  wine.  Throughout 
these  years,  Beaulieu  and  Inglenook 
were  regular  award  winners  at  the 
California  State  Fair.  Inglenook  owner 
John  Daniel  prided  himself  on  the  fan 


that  all  of  Inglenook 's  grapes  were  estate 
growm  on  its  vineyards  m  Rutherford, 
with  the  sole  exception  of  Dame;  s  .Napa 
Nook  Ranch  located  south  of  the 
Oakville  ama  on  land  now  owned  by  the 
lohn  Daniel  Society  m  Yountville. 

The  name  "Rutherford"  has  a  long 
h;,tory  of  use  by  newspapers,  magazines 
and  wine  books  to  describe  this 
prominent  Napa  Valley  wine 
community  Some  examples  of  these 
riubhcations  include  The  Connoisseurs' 
iiandbook  of  Caiifomia  Wines  by 
Charles  Olken,  Earl  Singer  and  Norman 
Roby.  third  edition,  revised,  1984;  The 
Wine  Spectator  magazine,  "The 
Rv:therford  Bench"  by  James  Laube,  July 
15,  1987:  Fnends  of  Wine  magazine. 
"Napa  W ;:  er\'  Profiles:  The  C^Jest  for 
Site,  May  1984,  Volume  XXI,  Number  2; 
and  the  Modem  Encyclopedia  of  Wine 
by  Hugh  Johnson,  second  edition, 
revised  and  updated,  1987.  Numerous 
newspapers  throughout  the  country 
have  had  articles  about  wine  which 
contain  references  to  the  Rutherford 
area.  Historical/Cxirrent  Evidence  of 
Boundaries. 

Because  the  village  of  Rutherford  is 
not  an  incorporated  township,  there  are 
no  municipal  boundaries  on  which  to 
rely  in  delimiting  this  area. 
Consequently,  the  petitioners  to  a  great 
exient  utilized  commercial  and  public 
sertor  uses  of  the  community  name  in 
establishing  the  boundaries  of  the 
R.itherford  viticultural  area.  The 
Rutherford  Crossroads  and  the 
Rutherford  Post  Office  are  the  most 
notrtbie  examples  of  the  name's  use 
Within  the  area.  It  is  also  worth  noting 
that  there  are  three  wineries  whose 
brand  names  refer  direc:t]y  to 
Rutherford— Rutiierford  Hill.  Rutherford 
Vintners  and  Round  Hill  Winery's 
R.i'herford  Ranch  Brand.  All  three 
wineries  are  located  in  the  Rutherford 
'■  iticuhural  area.  Postal  and  telephone 
service  areas  are  less  relevant  in  terms 
of  precise  boundaries  for  the  area  but  do 
attest  to  consumer  recognition  of 
Rutherford  as  a  distinct  and  separate 
community. 

Also,  various  wine  press  accounts 
have  helped  to  define  what  is 
considered  to  be  the  Rutherford  area. 
One  such  account  from  The 
Connoisseurs'  Handbook  of  California 
Wines  includes  the  following  entry: 

Rutherford  (Napa)  Small  community 
Ixated  in  5,0  :thcentral  Napa  Valley  between 
Oakviilp  and  St  Helena  in  a  temperate 
Region  II  cli.Tiatp  •  *  •  The  area  is  home  for 
many  important  wineries —  Beaulieu. 
Inglenook  Caymus.  Rutherford  Hill*  •  •, 

Of  the  approximately  31  bonded 
wineries  located  in  the  area,  most  have 
Rutherford  addresses.  The  main 


exceptions  ;n(.,Iude  apiprnxiniijiciv  6 
wineries  at  the  northern  Ih'.i-.i.c.j,--, 
which  have  St.  Helena  eddrbsstts  and 
one  winery  along  tl>e  S  i  wr  ido  Trail  in 
Rutherford  that  has  a  N  1  ^  a  <i  d  dress. 
Tliese  exceptions  epparen   v  relate  to 
the  fact  that  these  vMi.er.t^s  have  their 
mail  delivered  :  > ;   :y  from  the  St. 
Helena  or  Napa  ;  v  ^   offices  and  do  not 
maintain  post  office  boxes  in 
Rutherford.  These  bonded  winery 
addresses  (with  the  exceptions  noted) 
generally  substantiate  the  boundaries 
proposed  in  the  petition. 

GeO';E;raphi(  al  fpiiturfs 

Napa  Valley  can  be  divided  into  a 
group  of  distinct  topographical  areas: 
the  lowland  Napa  River  valley  between 
the  Mayacamas  and  Vacs  Ranges:  the 
mountains  themselves;  and  the 
intermontane,  eastern  p>ortion8  of  the 
county  beyond  the  watershed  of  the 
Napa  River.  The  elevational  differences 
and  relief  between  these  areas  are 
pronounced  and  influence  all  aspects  of 
the  region's  physical  geography 
(climate,  geomorphology,  hydrology, 
soils  and  vegetation). 

The  floor  of  the  Napa  Valley  is  25 
miles  in  length  south  to  north  and 
between  one  and  four  miles  wide. 
Traversing  the  entire  length  of  the  valley 
is  the  Napa  River,  which  commences 
north  of  CaUstoga  and  drains  into  San 
Pablo  Bay.  Along  its  course  through  the 
valley,  the  river  elevation  drops  from 
around  380  feet  near  the  dty  of 
Calistoga  to  around  20  feet  near  the  city 
of  Napa.  The  gently  sloping  valley  floor, 
however,  is  interrupted  by  numerous 
bedrock  outcrops  which  form  isolated 
hills.  In  other  places,  the  valley  floor 
features  broad  alluvial  fau.  extending 
toward  the  center  of  the  valley  from 
mountain  streams  which  serve  as 
tributaries  to  the  Napa  Rivei. 

Two  fundamental  geographic 
distinctions  within  Napa  Valley  are 
particularly  relevant  to  the  delimitation 
of  the  Rutherford  viticultural  area:  on 
the  east-west  axis,  mountain  versus 
valley  floor,  delineating  the  valley  floor 
viticultural  environments;  and  on  the 
north-south  axis,  climatic  differences  as 
the  result  of  a  decreasing  incursion  cf 
maritime  air  into  the  valley. 

These  distinctions  can  be  integrated 
with  the  community  identity  of 
Rutherford  (and  the  other  communities 
of  Napa  Valley)  to  provide  consumers 
with  meaningful  and  distinctive 
reference  points  concerning  the 
viticulture  of  Napa  Valley.  From  the 
perspective  of  a  wine  consu.mer,  such 
basic  geographic  distinctions  offer  a 
useful  introduction  to  the  complexity  of 
viticulture  in  Napa  Valley. 
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Climate 

The  major  climatic  difference  between 
Ihe  watershed  area  of  Napa  Valley  and 
the  outlying  valleys  is  the  maritime 
'nature  of  the  former.  Whereas  the  valley 
as  deTined  by  the  watershed  area  is 
classified  as  a  coastal  valley,  the 
outlying  valleys  are  considered  interior 
or  inland  valleys,  representing  a 
different  climatic  type.  This  is  well 
evidenced  by  the  vegetation,  the 
distribution  of  which  is  primarily 
controlled  by  climate.  Moderate  to  high 
elevations  in  the  interior  valleys  are 
covered  by  chamise  chaparral  and  other 
plant  communities  tolerant  of  summer 
drought  and  heat.  At  these  same 
elevations  in  the  Napa  Valley  river 
drainage,  mixed  forests  of  douglas  fir. 
oak.  madrone  and  coastal  redwood 
dominate.  Bedrock  geology  and  soils  act 
as  secondary  influences  controlling 
the.se  vegetation  distributions. 

Higher  elevation  and  mountainous 
regions  within  Napa  Valley  experience 
shorter  growing  seasons  (though  they 
nay  extend  longer  into  early  autumn), 
fewer  degree  days,  lower  daily 
maximum  temperatures  during  the 
growing  season,  less  fog,  increased  solar 
radiation  and  increased  precipitation. 
These  conditions  affect  the  time  of  wine 
grape  harvest.  In  the  mountainous  areas. 
desirable  acid-sugar  levels  often  are 
reached  much  after  the  harvest  on  the 
valley  floor.  In  some  mountain  settings, 
with  small  mtermontane  basins,  local 
cold  air  drainage  may  resuU  in  marginal 
conditions  for  wine  grape  production. 
Along  the  valley  floor  from  Napa  to 
Calistoga.  there  are  pronounced 
mesoclimatic  variations  which  relate  to 
the  penetration  of  marine  influences 
from  San  Pablo  Bay  and.  to  a  lesser 
extent,  to  the  rise  in  elevation  as  one 
proceeds  up  valley 

A  mesoclimate  is  a  subdivision  of  a 
macroclimate.  California's 
Mediteranean  climate  is  considered  a 
macroclimate.  Napa  Valley's 
mesoclimates  refer  to  modifications  of 
this  macroclimate  due  to  altitude/ 
elevation  or  distance  from  the  nearest 
ocean.  Because  of  the  diminution  of 
marine  influences  as  one  travels  up 
valley,  the  northern  regions  of  the  valley 
are  characterized  by  much  warmer 
summers  and  significantly  colder  and 
wetter  winters  than  in  the  south.  That 
is.  summer  temperatures  and  total 
precipitation  increase  as  one  travels 
north.  Summer  days  down  valley  often 
are  cool,  foggy  and  breezy.  The  fog 
usually  dissipates  early  in  the  day. 
clearing  first  to  the  north  and 
progressing  southward  to  the  bay. 
Aititudinal  variation  also  affects 
temperature  distribution.  The  lower. 


southern  troughs  of  the  valley 
experience  the  lowest  winter 
temperatures  along  the  valley  floor.  As 
the  elevation  rises  up  valley, 
temperatures  also  rise,  between  15  and 
2.8  degrees  Fahrenheit  for  each  500  feet 

As  a  result  of  these  mesoclimatic 
trends  along  the  valley  floor,  wine 
writers  often  speak  of  different  climate 
regions  within  Napa  Valley.  The 
following  excerpt  from  William 
Massee's  Guide  to  the  Wines  of  America 
is  illustrative  of  the  association  of 
community  names  with  mesoclimatic 
variations  in  Napa  Valley. 

(;n  the  Cameros  area]  there  is  a  tempering 
innuence  from  the  northern  round  of  bay. 
San  Pablo,  a  rpc.optacle  for  rivers — the 
Sacramento  and  San  )oaquin.  the  Petaluma 
and  Napa — and  many  creeks.  Cool  air 
currents  swaep  down  from  the  mountain  and 
in  from  the  ocean,  bringing  fog.  It  is  a  cool 
Region  One,  •   *  *  .  Around  Yountvilie,  it  is 
about  one  and  a  half— you  can  often  see  the 
fog  line  in  the  morning  that  marks  the 
difference.  Near  Oakville.  it  is  a  cool  Region 
Two.  where  Beauiieu  grows  its  Johannisberg 
Riesling,  up  behind  Bob  Mondavi.  Rutherford 
is  a  solid  Region  Two  but  it  is  warmer  in 
Vineyard  No.  3,  to  the  east,  because  it  g'-ts 
the  late  sun.  l;p  around  Calistoga,  it  is  Region 
Three 

The  Rutherford  viticultural  area  is 
warmer  than  the  area  around  Oakville  to 
the  south  and  cooler  than  the  St.  Helena 
area  to  the  north.  The  incursion  of  fog 
is  also  less  pronounced  in  the 
Rutherford  area  than  in  the  Oakville 
area 

Within  this  general  mesoclimatic 
context,  local  relief  or  topoclimate  is 
significant  in  determining  diurnal 
temperature  pattern  within  the 
Rutherford  viticultural  area. 
Topoclimate  refers  to  a  subdivision  of 
mesoclimates  influenced  by  topography, 
which  may  be  elevational,  topographic 
blocking  by  a  barrier,  or  a  change  in 
slope  or  aspect. 

In  sum,  as  opposed  to  some  mountain 
settings  of  Napa  Valley,  this  part  of  the 
central  portion  of  the  valley  floor  offers 
the  type  of  climatic  conditions 
necessary  for  the  production  of  a  wide 
variety  of  wine  grapes.  Considerable 
acreage  is  planted  to  several  varieties, 
including  Cabernet  Sauvignon. 
Chardonnay.  Sauvignon  Blanc,  among 
others,  throughout  this  region. 

Geological  History 

Geological  history  is  an  important 
factor  in  shaping  Napa  Valley 
viticultural  environments.  Napa  Valley 
is  largely  a  synclinal  (down-folded) 
valley  of  Cenozoic  age.  Faulting 
(accompanied  by  minor  folding) 
throughout  the  valley  later  resulted  in 
the  formation  of  bedrock  "islands" 
(outcrops)  across  the  valley  floor.  These 


rock  islands  have  been  modified  durinj< 
the  last  million  years  through  erosion  by 
the  Napa  River,  its  tributaries  and  other 
erosional  slope  processes.  Sedionsof 
the  old  Napa  River  channel  are  still 
visible  her«  and  there  in  the  valley, 
including  m  several  places  within  the 
Rutherford  viticultural  area. 

In  this  central  portion  of  the  valley, 
much  of  the  old  river  channel  and  its 
alluvial  sediments  have  been  buried  by 
more  recent  Napa  River  floodplain 
sediments,  but  they  principally  have 
been  covered  by  alluvial  fans  emerging 
from  the  mountain  streams  on  the 
v\estem  and  eastern  sides  of  the  valley. 
The  age  and  size  of  these  fan  surfaces 
are  a  function  of  climatic  change,  basin 
lithology  (mineral  composition  and 
structure  of  rocks),  and  basin  size,  all  of 
which  vary  among  the  four  major 
drainage  basins  in  the  Rutherford  and 
Oakville  areas,  accounting  for 
differences  in  these  fan  surfaces.  The 
northern  fans  (in  the  Rutherford  area) 
are  the  larger  geomorphic  features,  have 
more  significantly  controlled  the  course 
of  the  Napa  River  through  time,  and  are 
geologically  more  diverse. 

Geomorphoiogy,  Jlydroiogy  and  Soils 

The  occurrence  of  specific  soil  types 
can  be  related  to  topography  in  Napa 
Valley,  as  topography  is  one  of  the  five 
variables  that  controls  soil  formation. 
The  Soil  Sur\'ey  of  Napa  County, 
California  (hereinafter  Soil  Survey], 
published  by  the  U.S.  Department  of 
Agriculture  Soil  Conservation  Service  in 
1978.  divides  the  11  soil  associations  of 
Napa  County  into  two  general 
categories;  lowland  depositional  soils, 
which  account  for  four  of  the  11  soil 
associations  and  are  found  on  alluvial 
fans,  flood  plains,  valleys  and  terraces: 
and  upland  residual  soils,  which 
account  for  the  remaining  seven  soil 
associations,  and  are  found  on  bedrock 
and  coUuvlaily-mantled  slopes.  The 
"General  Soil  Map"  from  the  Soi! 
Survey  shows  the  location  of  these 
upland  and  lowland  soils.  This  map  as 
well  as  the  text  of  the  Soil  Survey  show 
that  the  lowland-upland  soil  break 
occurs  at  around  the  500-foot  elevation. 
This  same  elevation  line,  with  minor 
exceptions,  has  been  used  to 
differentiate  the  Rutherford  viticultural 
area  from  the  mountains  to  the  east  and 

west. 

According  tc  the  petitioners,  soils  and 
geomorphic  mapping  should  go  hand  in 
hand,  as  soils  usually  are  mapped 
according  to  geomorphic  surfaces  or 
units.  Wuhin  the  valley  Pioor  area  of 
Napa  Valley,  there  are  both  alluvial  fans 
and  river  deposits.  The  petitioners  state 
that  the  size  and  location  of  these  fans, 
their  (dis)similarity  in  terms  of  geologic 
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f),i-e:;t  rr.&*t!naj  a.Kt  soils  and  the  course 
of  the  Napa  River  and  other  drainage 
systems  can  help  to  establish 
viticultural  area  boundaries  on  the 
valley  floor.  For  example,  north  of 
Rutherford  is  a  massive  fan  emanating 
from  the  Sulphur  Canyon  drainage 
system  in  the  Mayacamas  Range.  This 
fan  sweeps  across  the  valley  floor  in  St. 
Helena  from  west  to  east  and  lies 
generally  north  of  Zinfandel  Lane. 
Fleasanton  loam  soils  predominate.  The 
Rutherford  and  Conn  Creek  fans  south 
of  Zinfandel  Lane  push  against  the 
Sulphur  Canyon  fan  from  the  south. 
Although  the  point  of  convergence  of 
these  three  fans  does  not  lie  along  a 
Straight  line,  Zinfandel  Lane  does  serve 
to  separate  these  areas  and  therefore 
provides  a  good  northern  boundary  for 
the  Rutherford  viticultural  area.  As  one 
proceeds  down  Napa  Valley,  Zinfandel 
Lane  also  marks  the  widening  of  the 
valley  floor,  which  continues  until  the 
appearance  of  the  Yountville'Hills  at  the 
southern  end  of  Oakville. 


inccii 


ma'.ijlogicd  i  itiiur  iTiation 


A  previously  published  report. 
f  r(  pared  by  the  National  Oceanic  and 
Aisnospheric  Administration  and 
v.ihmitted  on  behalf  of  the  Napa  Valley 
Appellation  petition  in  1980. 
established  the  general  weather  and 
climatic  differences  of  Napa  County. 
This  report  showed  that  Napa  Valley 
can  be  divided  into  two  general  climatic 
rogions  (const:,!  and  inland),  and  three 
topographical  areas — the  valley  itself 
l>  ing  within  the  Mayacamas  Range  to 
the  west  and  thp  Va  a  Range  to  the  east; 
the  area  within  tiie  mountains 
ihHmselves;  and  the  area  covering  the 
•  istern  portion  of  the  county. 

The  elevation  within  Napa  County 
increases  as  one  progresses  north  up  the 
valley.'With  this  increase  in  elevation 
•here  is  an  increase  in  precipitation, 
ranging  from  20  inches  in  the  south  to 
50  inches  in  the  north.  Additionally,  the 
coastal  influence  in  the  Napa  Valley 
results  in  a  relatively  moderate  climate 
in  the  south  (warmer  than  the  northern 
area  of  Napa  Valley  in  the  winter  and 
cooler  in  the  summer)  and  a  relatively 
extreme  climate  in  the  north  (hotter 
than  the  southern  area  of  Napa  Valley  in 
'  <^  summer  and  colder  in  the  winter). 

Two  sets  of  data  have  been  submitted 
to  show  the  difference  in  temperature, 
measured  in  degree-days,  between  the 

(iifl'-re::t  area'?  in  Napa  Valley.  The  first 
s^'\    f  ci  'a  IS  from  the  Cooperative 
F.xbnsion.  University  of  California, 
N  M)8  \'ill.'v.  and  is  shown  below; 


Location 

Degree- 
days 

Ternpera- 
ture  relatve 

to  Ruther- 
ford in  Cen- 
ter of  valley 

(percent) 

Calistoga  

St  Helena  

Rutherfofd  

Oakville 

Napa 

3369 
3229 
3159 
3124 
2882 

♦7 
♦2 

-1 
-9 

The  second  set  of  data  was  collected 
by  the  Rutherford  and  Oakville 
Appellation  Committee.  The  weather 
stations  used  to  collect  this  data  are 
generally  located  within  the  center  of 
the  Napa  Valley,  where  they  are  subject 
to  similar  relative  humidity,  wind 
direction  and  solar  radiation  conditions. 
The  data  is  shown  below  and  is  the 
average  reading  for  the  4-year  period 
between  1985  and  1988; 


Location 

Degree- 
days 

Tempera- 
ture relative 

to  Ruther- 
ford in  Cen- 
ter of  valley 

(percent) 

Calistoga  

3768 
3575 
3389 
3039 
2695 
3180 

■f11 

St.  Helena  

Rutherford  

Oakville 

YounNille 

Napa 

■t-5 

-10 

-20 

-6 

Rainfall 

The  Cooperative  Extension, 
University  of  California,  Napa  Valley, 
has  prepared  a  chart  showing  that 
rainfall  generally  increases  as  one 
proceeds  up  the  Napa  Valley  from  Napa 
to  Calistoga.  The  data  is  shown  below: 


Location 


Calistoga  . 
St.  Helena 
Rutherford 
Oakville  ... 
Yountville  , 
Napa 


Approximate 
yearly  rarn- 
falt  (inches) 


45  to  50 

35  to  40 

35  to  40 

35 

30 

30 


Soil 

The  General  Soil  Map  of  Napa 
County,  California,  prt>pared  by  the 
United  States  Department  of  Agriculture 
(U.S.D.A.)  Soil  Conservation  Service, 
shows  most  of  the  Napa  Valley  floor  as 
being  generally  the  same  types  of  soils. 
These  soils  are  the  Bale-Cole- Yolo  series 
which  are  nearly  level  to  gently  sloping, 
well  drained  and  somewhat  poorly 
drained  loams,  silt  loams,  and  clay 
loams  on  flood  plains,  alluvial  fans,  and 
terraces.  In  addition  to  the  Bale  series, 
the  Fleasanton  soil  series  dominates 


much  of  the  central  section  of  the  Napa 
Valley  floor.  Both  of  these  soil  series 
consist  of  deep,  alluvial  soils. 

According  to  Associate  Professor 
Deborah  L.  Elliott-Fisk,  Department  of 
Geography.  University  of  California. 
Davis,  the  contribution  of  small 
pen:entages  of  metamorphic  clasts  (su(  h 
as  serpentine  and  chert)  on  the 
Rutherford  fan  soils  contributes  to 
minor  soil  differences  between  the 
Rutherford  viticultural  area  and 
Oakville.  The  composition  of  these 
types  of  minerals  and  rocks  tends  to 
raise  pH  slightly  in  the  Rutherford  area 
and  alters  soil  texture  and  plant 
nutrition.  The  high  frequency  of  clasts 
from  Sonoma  Volcanics  in  the  Oakville 
fan  soils  unifies  the  Oakville  viticultural 
area  and  distinguishes  it  from 
Rutherford. 

After  a  review  of  the  entire  record  in 
this  matter,  including  all  data  submitted 
pursuant  to  the  public  hearing.  ATF 
believes  that  there  is  sufficient  evidence 
with  respect  to  name,  boundaries,  and 
geographical  features  to  warrant  the 
establishment  of  the  Rutherford 
viticultural  area. 

Oakville  Viticultural  Area 

In  today's  issue  of  the  Federal 
Register,  ATF  is  also  publishing  a 
Treasury  decision  on  the  Oakville 
viticultural  area.  This  area  is  in  Napa 
Valley  adjacent  to  the  Rutherford 
viticultural  area.  All  interested  parties 
should  review  this  Treasury  decision. 

Petitions  for  Rutherford  Bench  and 
Oakville  Bench  Viticultural  Areas 

The  petitions  for  the  Rutherford 
Bench  and  Oakville  Bench  viticultural 
areas,  which  were  submitted  at  the  same 
time  as  the  petitions  for  the  Rutherford 
and  Oakville  viticultural  areas,  have 
been  officially  withdrawn  by  the 
Rutherford  and  Oakville  Appellation 
committee.  Consequently,  no  further 
action  will  be  taken  concerning  these 
petitions. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Rutherford 
viticultural  area  that  it  is  approving  or 
endorsing  the  quality  of  the  wine  from 
this  area.  ATF  is  approving  this  area  as 
being  distinct  from  surrounding  areas, 
not  better  than  other  areas.  By 
approving  this  area.  ATF  will  allow 
wine  producers  to  claim  a  distinction  on 
labels  and  advertisements  as  to  origin  of 
the  grapes  Any  commercial  advantage 
gained  can  only  come  from  consumer 
acceptance  of  Rutherford  wines. 
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Executive  Order  12291 

It  has  been  determined  that  this 
dcKurnent  is  not  a  maior  regulation  as 
defined  m  Exec-^tive  Order  12291  and  a 
regulator.'  impart  analysis  is  not 
required  because  .t  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 

Regulatory  Flexibility  Act 

I:  .s  r.ereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  ATF  believes  that  the 
establishment  of  viticultural  aress 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purcha.se.  Accordingly.  ATF  certifies 
that  the  designation  of  a  viticultural  area 
itself  has  no  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  within  or  without  the  area 
because  any  commercial  advantage  can 
only  come  from  consumer  acceptance  of 
wines  made  from  grapes  grown  within 
the  area.  In  addition,  no  new 
recordkeeping  or  reporting  requirements 
are  imposed.  Therefore,  a  regulatory 
f-'xibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
44  U.S.C  chapter  35.  and  its 
implementing  regulations,  5  CFR  part 
1 320.  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafiino  Informatuin  | 

The  principal  author  of  this  document 
IS  Robert  L.  White.  Wine  and  Beer 
B.-anch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Pan  ^t 

.^d.r.ir.^tra'ive  praaices  ana 
p-cced.:re5,  Consumer  protection. 
V  iticultural  areas.  Wine,      i 


Title  27.  Code  of  Federal  Regulations. 
Part  9.  American  ViticuUural  Areas  is 
amended  as  follows: 

PART  9-- AMERICAN  VITICULTURAL 

AREAS 

Par.  1.  The  authority  citation  for  part 
9  continues  to  read  as  follows: 
Authority:  27  U.SC  205. 

Par.  2.  The  table  of  sections  in  subpart 
C  is  amended  to  add  the  title  of  §  9.133 
to  read  as  follow^ 

Subpart  C — ApprovAd  American  Viticuttural 

A'sa* 

•  •  •  •  • 

Section  9.133    Rutherford. 

Par.  3.  Subpart  C  is  amended  by 
adding  §9.133  to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


§9.133     Ruthe'iofd 

(a)  Same.  The  name  of  the  viticuhural 
area  described  in  this  section  is 
■■Rutherford." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Rutherford  viticultural  area  are  two 
U.S.G.S.  topographical  maps  of  the 
1:24.000  scale: 

(1)  '■Yountville  Quadrangle, 
California.'^  edition  of  1951. 
photorevised  1968. 

(2)  "Rutherford  Quadrangle. 
California."  edition  of  1951. 
photorevised  1968.  photoinspected 
1973. 

(c)  Boundary.  The  Rutherford 
viticultural  area  is  located  in  Napa 
County  in  the  State  of  California.  The 
boundary  is  as  follows: 

(1)  Beginning  on  the  Yountville 
quadrangle  map  at  the  point  where  the 
county  road  known  as  the  Silverado 
Trail  intersects  Skellenger  Lane,  just 
outside  the  southwest  comer  of  Section 
12,  Township  7  North  {T.7  N.).  Range  5 
West  (R.5  W.).  the  boundary  proceeds  in 
a  southwesterly  direction  in  a  straight 
line  approximately  1.7  miles  along 
Skellenger  Lane,  past  its  intersection 
with  Conn  Creek  Road,  to  the  point  of 
intersection  writh  the  main  channel  of 
the  Napa  River  (on  the  "Rutherford" 
map): 

(2)  Then  south  along  the  center  of  the 
river  bed  approximately  .4  miles  to  the 
point  where  an  unnamed  stream  drains 
into  the  Napa  River  from  the  west; 

(3)  Then  along  the  unnamed  stream  in 
a  generally  northwesterly  direction  to  its 


intersection  with  the  west  track  of  the 
Southern  Pacific  F^ilroad  Traci^; 

(4)  Then  southeasterly  along  said 
railroad  track  l,f>50  feet  to  a  point 
which  is  approximately  435  feet  nonr-. 
of  the  centerline  of  the  entry  road  to 
Robert  Mondavi  Winery  (shown  on  the 
map)  to  the  southeast  corner  of 
Assessor's  Parcel  Number  27-250-14: 

(5)  Thence  southwesterly  S  55°  06" 
28"  W  for  3,869  feet  along  the  common 
boundary  between  Assessor's  Parcel 
Numbers  27-250-14  and  27-280-50/51 
to  the  southwest  comer  of  Assessor's 
Parcel  Number  27-250-14; 

(6)  Thence  northwesterly  N  40"  31' 
42"  W  for  750  feet  along  the  westerly 
property  line  of  Assessor's  Parcel 
Number  27-250-14; 

(7)  Thence  southwesterly  S  51'  00'  W 
in  a  straight  line  to  the  500-foot  contour 
line  of  the  Mayacamas  Range  in  the 
northwestern  comer  of  Section  28,  T.7 
N.,  R.5  W.; 

(8)  Then  proceeding  along  the  500- 
foot  contour  line  in  a  generally 
northwesterly  direction  in  T.7  N..  R.5 
W.  through  Sections  21,  20,  17. 18. 17. 
and  18  to  the  northwest  portion  of 
Section  7  where  the  500- foot  contour 
line  intersects  a  southwestward  straight 
line  extension  of  the  light-duty  road 
known  as  Inglev-'ood  Avenue; 

(9)  Thence  in  a  straight  line  in  a 
northeasterly  direction  along  this 
e.xtension  of  Inglewood  Avenue  to  its 
intersection  with  the  north  fork  of  Bale 
Slough; 

(10)  Thence  in  a  southeasterly 
direction  along  the  north  fork  of  Bale 
Slough  approximately  2,750  feet  to  its 
intersection  with  the  end  of  the  county 
road  shown  on  the  map  as  Zinfandel 
Avenue,  known  locally  as  Zinfandel 
Lane,  near  the  201-foot  elevation 
marker: 

(11)  Then  in  a  northeasterly  direction 
along  Zinfandel  Avenue  (Zinfandel 
Lane)  approximately  2.12  miles  to  the 
intersection  of  that  road  and  Silverado 
Trail,  then  continuing  northeasterly  in  a 
straight  line  to  the  380-foot  contour  line; 

(12)  Then  following  the  380-foot 
contour  line  southeasterly  through 
Section  33  to  the  western  border  of 
Section  34.  T.8  N  ,  R.5  W.,  then 
following  that  section  line  north  to  the 
500-foot  contour  line; 

(13)  Then  following  the  500-foot 
contour  line  southeasterly  to  the 
western  border  cf  Section  2.  T.7  N.,  R.5 
W..  then  south  along  that  section  line 
past  Conn  Creek  to  its  intersection  with 
the  500-foot  contour  line  northwest  of 
the  unnamed  832-foot  peak; 

(14)  Then  continuing  in  a  westerly 
direction  and  then  a  generally 
southeasterly  direction  along  the  500- 
foot  contour  line  through  Sections  3,2 
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1 "  and  12  to  the  intersection  of  that 
contour  line  with  the  southern  border  of 
Section  12  (on  Yountville  map); 

(15)  Then  proceeding  in  a  straight  line 
in  a  westerly  direction  to  the 
intersection  of  the  Silverado  Trail  with 
Skellenger  Lane,  the  point  of  beginning. 

Signed:  June  1, 1993. 
Daniel  R.  Black, 
Acting  Director. 

Approved:  June  21, 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 

and  Trade  Enforcement). 

[FR  Doc  93-15550  Filed  7-1-93;  8;45  amj 
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Oakvil!e  Villcuiiural  Area 

l89F- 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  Department  of  the 
Treasury, 

ACTION:  Final  rule,  Treasury  decision. 

summary:  This  final  rule  establishes  a 
vitr.-ultural  area  in  Napa  County, 
California,  to  be  known  as  "Oakville." 
The  petition  for  establishing  this 
viticultural  area  was  submitted  by  the 
Rutherford  and  Oakville  Appellation 
Committee  which  is  composed  of  seven 
wineries  and  seven  grape-growers 
within  the  Rutherford  and  Oakville 
areas  of  Napa  County,  California.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  the  wines 
they  may  purchase,  and  will  help 
v\  .nemakers  distinguish  their  products 
frcRi  wines  made  in  other  areas. 
EFFECTIVE  DATE:  August  2.  1993. 
FOR  FURTHER  [NFORMATION  CONTACT- 
Robert  White,  Wme  ana  Ben:  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Ave.,  NW., 
Wa.shington,  DC  20226  (202-927-8230). 

SL<PFi.EME?-.TARY  INFORMATION. 

Background 

On  August  23, 1978,  ATF  published 
Treasur>''Decision  ATF-53  (43  FR 
3  7672,  54624)  revising  regulations  in  27 
CFR  pa.-l  4  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 


October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CTR,  for  the  listing  of  approved 
American  viticultural  areas. 

Section  4.25a(e)(l),  title  27  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticuUural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  the  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.S.)  maps  of  the  largest 
applicable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Rulemaking  Proceeding 

Petition 

On  March  8, 1989,  the  Rutherford  and 
Oakville  Appellation  Committee 
petitioned  ATF  for  establishment  of  a 
viticultural  area  in  Napa  County, 
California,  to  be  known  as  "Oakville." 
The  viticultural  area  proposed  by  the 
petitioners  is  located  in  the  south- 
central  portion  of  the  Napa  Valley 
approximately  10  miles  northwest  of  the 
city  of  Napa.  In  general  terms,  the 
proposed  area  extends  as  far  north  as 
Skellenger  Lane,  as  far  east  as  the  500- 
foot  contour  line  on  the  western  side  of 
the  Vaca  Mountain  Range,  as  far  west  as 
the  500-foot  contour  line  on  the  eastern 
side  of  the  Mayacamas  Mountain  Range, 
and  as  far  south  as  approximately  one 
mile  northwest  of  the  town  of 
Yountville.  The  proposed  area  contains 
approximately  13  bonded  wineries  and 
consists  of  about  5,760  total  acres,  most 
of  which  are  densely  planted  to 
vineyards. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition,  ATF 
published  Notice  No.  728  in  the  Federal 


Register  on  September  17.  1991  (56  FR 
47039),  proposing  establishment  of  the 
Oakville  viticultural  area.  The  notice 
detailed  the  boundaries  as  proposed  in 
the  petition,  with  some  minor 
modifications,  and  requested  comments 
from  all  interested  persons.  Written 
comments  were  to  be  received  on  or 
before  November  18,  1991. 

Comments  to  Notice  of  Proposed 
Rulemaking 

ATF  received  8  comments  in  response 
to  the  notice  of  proposed  rulemaking. 
Several  of  these  com.menters  submitted 
only  general  comments  about  the 
desirability  of  public  hearings  or  the 
undesirability  of  smaller  viticultural 
areas  within  the  Napa  Valley.  However, 
two  commenters  were  opposed  to  the 
northwestern  boundary  and  two  more 
commenters  were  opposed  to  the 
southwestern  boundary  of  Oakville. 
Both  commenters  who  opposed  the 
northwestern  boundary  stated  that  they 
felt  that  any  boundaries  for  Oakville 
should  not  include  Beaulieu  Vineyard 
properties  No.  2  and  No.  4  which, 
according  to  these  commenters,  have 
historically  been  associated  with 
Beaulieu  Vineyard  and  its  Cabernet 
Sauvignon  wines,  and  which  have 
contributed  greatly  to  the  development 
and  consumer  recognition  of  the 
Rutherford  name. 

The  two  commenters  who  opposed 
the  southwestern  boundary  of  Oakville 
stated  that  this  boundary  extended  too 
far  south  into  what  they  felt  was 
Yountville.  According  to  one  of  these 
commenters,  the  Oakville/Yountville 
boundary  has  always  been  known  by  the 
locals  to  be  Dwyer  Road  to  Highway  29. 
then  Yount  Mill  Road  to  Rector  Creek. 

Based  on  the  controversial  nature  of 
the  comments  received,  ATF  decided  to 
reopen  the  comment  period  for  an 
additional  90  days  in  order  to  obtain 
more  information  on  the  establishment 
of  the  Oakville  viticultural  area,  its 
proposed  boundaries,  and  other  possible 
boundaries. 

Reopening  Notice 

On  April  22. 1992.  ATF  published 
Notice  No.  738  (57  FR  14681)  reopening 
the  comm.ent  period  on  both  the 
proposed  Oakville  and  Rutherford 
viticultural  areas  ATF  specifically 
requested  comments  on  11  questions 
which  were  asked  in  this  reopening 
notice  which  mostly  pertained  to 
possible  boundary  changes.  Interested 
persons  were  given  until  July  21, 1992, 
to  submit  their  comments. 

Comments  to  Reopening  Notice 

ATF  received  a  total  of  62  comments 
in  response  to  the  reopening  notice. 
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Five  commenters.  plus  petitions 
containing  the  names  of  56  additional 
interested  persons  within  the  Napa 
Valley,  disagreed  with  the  northwestern 
boundary  of  Oakville.  These 
commenters  and  petitioners  fell  that  any 
boundaries  for  Oakville  should  not 
include  Beaulieu  Vineyard  properties 
No.  2  and  No.  4  which,  according  to 
these  commenters,  have  historically 
been  associated  with  Beaulieu  Vineyard 
and  its  Cabernet  Sauvignon  wines,  and 
which  have  contributed  greatly  to  the 
development  and  consumer  recognition 
of  the  Rutherford  name.  Six 
commenters,  on  the  other  hand,  stated 
that  they  agreed  with  the  originally 
proposed  northwestern  boundary  of 
Oakville  and  did  not  feel  that  it  should 
be  changed  to  exclude  Beaulieu 
Vineyard  properties  No.  2  and  No.  Ar" 
These  commenters  stated  that  these  two 
vineyard  properties  were  located  in  the 
Oakville  area  and  referred  to  the 
information  in  the  original  Rutherford 
and  Oakville  petitions  as  evidence  for 
their  position. 

Sixteen  commenters  disagreed  with 
the  proposed  southwestern  boundary  of 
Oakville,  These  commenters  felt  that  the 
southwestern  boundary  extended  too  far 
■south  into  what  they  felt  was 
Yountville.  According  to  these 
commenters,  the  Oakville/Yountville 
boundary  has  always  been  known  by  the 
locals  to  be  Dwyer  Road  to  Highway  29, 
then  Yount  Mill  Road  to  Rector  Creek. 
Eleven  commenters,  however,  agreed 
with  the  proposed  southwestern 
boundary  of  Oakville.  These 
commenters  stated  that  they  had  livwd 
and  worked  in  the  area  for  thirty  years 
or  more  and  that  they  had  never  heard 
of  Dwyer  Road  (Lane)  and  Yount  Mill 
Road  being  used  as  the  boundary  line 
between  Oakville  and  Yountville.  And 
Finally,  in  addition  to  the  previous 
boundary  disputes,  one  commenter 
stated  that  she  objected  to  an  Oakville 
appellation  since  she  is  not  convinced 
that  more  appellations  are  needed  in  the 
Napa  Valley.  ■ 

Hearing  Notice 

As  a  result  of  the  lar^e  number  of 
comments  received  to  the  reopening 
notice  and  the  conflicting  nature  of  the 
information  contained  in  those 
comments,  ATF  determined  that  a 
public  hearing  was  necessary  and  would 
serve  the  public  interest.  Consequently, 
on  October  2.  1992,  ATF  published 
Notice  No.  756  (57  FR  45388)  which 
announf.ed  the  time  and  place  of  a 
public  hearing  to  be  held  by  ATF 
concerning  the  establishment  of  the 
Oakville  viticultura!  area.  The  notice 
stated  that  the  hearing  would  be  held  in 
Napa.  California,  on  December  10,  1992. 


una  rt-quested  that  all  interested  persons 
who  wished  to  testify  at  the  hearing 
submit  a  letter  notifying  ATF  of  their 
intent  to  comment  on  or  before 
November  9. 1992.  The  notice  al.so 
stated  that  interested  persons  could 
continue  to  submit  written  comments 
on  this  matter  until  December  28,  1992. 

Public  Hearing 

A  public  hearing  was  held  on 
December  10.  1992.  in  Napa.  California, 
for  the  purpose  of  gathering  additional 
information  and  to  receive  evidence 
with  respect  to  the  establishment  of  the 
Oakville  viticultural  area,  the  proposed 
boundaries,  and  other  possible 
boundaries.  Twenty-one  persons 
testified  at  the  public  hearing. 

Contmversial  Boundaries 

As  a  result  of  the  hearing  testimony 
and  the  large  number  of  written 
comments  received  concerning  the 
establishment  of  the  Oakville 
viticultural  area.  ATF  has  determined 
that  there  are  three  boundary  disputes 
that  need  to  be  resolved.  These  disputes 
involve  the  northwestern,  southwestern, 
and  eastern  boundaries  of  Oakville.  We 
will  address  the  evidence  presented  by 
the  different  parties  for  each  boundary 
dispute  and  then  give  our  final  decision 
as  to  where  the  boundaries  of  the 
Oakville  viticultural  area  are  located 
and  why. 

1.  Northwestern  Boundary  of 
Oakville.  Mr.  Anthony  A.  Bell  of 
Beaulieu  Vineyard  submitted  letters 
dated  November  15.  1991.  and  July  17. 
1992.  requesting  that  Beaulieu  Vineyard 
properties  No.  2  and  No.  4  bo  included 
in  the  Rutherford  viticultural  area, 
rather  than  the  Oakville  viticultural 
area,  due  to  their  historical  association 
and  geographical  similarity  to 
Rutherford.  Subsequently.  Mr.  Bell 
submitted  a  letter  dated  December  7, 
1992,  requesting  that  their  earlier 
requests  be  amended  to  only  include 
Beaulieu  Vineyard  property  No.  2 
within  Rutherford.  Mr.  Bell  requested 
that  Beaulieu  Vineyard  property  No.  4 
remain  in  the  Oakville  viticultural  area. 
Mr.  Bell  states  that  Beaulieu  Vineyard 
property  No.  2  should  be  located  within 
the  Rutherford  viticultural  area  beciiu.se 
of  its  historical  association  with 
Beaulieu  Vineyard  Cabernet  Sauvignon 
wines.  These  wines,  according  to  Mr. 
Bell,  have  contributed  greatly  to  the 
development  and  consumer  recognition 
of  the  Rutherford  name.  Mr.  Bell  also 
states  that  Beaulieu  Vineyard  property 
No.  2  has  the  same  or  very  similar  soils 
aiid  climate  as  the  rest  of  Beaulieu's 
vineyard  projjerty  in  the  Rutherford 
area. 


Mr  Phillip  F'reese  of  Robert  Mondavi 
Winer>'  supports  the  inclusion  of 
Beaulieu  Vineyard  property  No.  2 
within  the  Rutherford  viti.-ultural  area. 
In  public  testimony  given  on  December 
9.  1992.  Mr.  Freese  stated  that  the 
Rutherford  and  Oakville  Appellation 
Committee,  of  which  the  Robert 
Mondavi  Winery  is  a  member,  relied  on 
a  drainage  channel  on  the  north  side  of 
Beaulieu  Vineyard  property  No.  2.  as 
well  as  a  division  of  the  Rutherford  Beer 
Canyon  Fan  Complex  (Franciscan 
lithnlogy)  and  the  Oakville  Grade  Fan 
Complex  (Great  Valley  Sequence 
lithology).  to  provide  the  geographical 
feature  for  the  drawing  of  the 
viticultural  area  boundary.  Mr.  Freese 
states  that  subsequent  historical 
research  shows  that  this  drainage 
channel  had  been  redirected  by  man  for 
the  ease  of  viticultural  operations  in  the 
subject  vineyard  blocks.  According  to 
Mr.  Freese  and  Mr.  Bell,  the  original 
drainage  of  this  property  went  through 
the  middle  of  the  property  prior  to  being 
rerouted.  Mr.  Freese  states  that  the 
boundary  should  be  placed  along  a  well 
established  access  road  just  south  of  the 
southern  border  of  Beaulieu  Vineyard 
property  No  2.  Mr.  Freese  states  that 
this  access  road  serves  as  the  northern 
entrance  to  the  Robert  Mondavi  Winery- 
property. 

Mr.  Freese  states  that  historically  the 
grapes  from  Beaulieu  Vineyard  No.  2 
have  been  considered  Rutherford  and 
have  been  recognized  by  Beaulieu 
Vineyard  as  Rutherford.  In  addition, 
according  to  Mr.  Freese  and  Mr.  Bell, 
the  wine  produced  from  grapes  from 
this  vineyard  property  has  been  labeled 
as  Rutherford  wine.  Furthermore, 
according  to  Mr.  Freese,  historical 
rernrds'from  the  latter  part  of  the 
nineteenth  century  show  that  this 
property  was  considered  part  of 
Rutherford.  These  historical  records, 
according  to  Mr.  Freese.  also  show  that 
the  property  immediately  south  of 
Beaulieu  Vineyard  property  No.  2  was. 
at  that  time,  owned  by  H.W.  Crabb  of 
Oakville.  This  historical  "Crabb" 
property  is  now  owned  by  the  Robert 
Mondavi  Winery  which  considers  its 
location  to  be  Oakville.  according  to  Mr 
Freese.  Consequently,  from  both  a 
historical  and  geographical  perspet;tive, 
Mr.  Freese  and  Mr.  Bell  state  that 
Beaulieu  Vineyard  property  No.  2 
should  be  included  within  the 
Rutherford  viticultural  area. 

The  Rutherford  and  Oakville 
Appellation  Committee  also  state  that 
Beaulieu  Vinevard  property  No.  2 
should  be  included  withm  Rutherford. 
They  have  submitted  amended 
boundaries  which,  if  approved,  would 
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indhde  this  vineyard  properly  within 
Rutherford  rather  than  Oakville. 

After  reviewing  the  information 
s'.ihmitted  by  Mr.  Be'!  and  Mr.  Freese. 
ATF  has  determined  that  Beaulieu 
Vineyard  property  No.  2  should  be 
included  within  the  Rutherford 
viticultural  area  whereas  Beaulieu 
Vineyard  property  No  4  should  remain 
in  the  Oakville  viticultural  area. 
Substantial  historical  and  geographical 
evidence  has  been  submitted  in  support 
of  the  inclusion  of  Beaulieu  Vineyard 
property  No.  2  within  Rutherford. 
Furthermore,  we  have  received  a 
petition  signed  by  numerous  persons 
within  the  Napa  Valley  supporting  this 
proposal.  In  addition,  we  have  not 
received  any  opposition  to  including 
Beaulieu  Vineyard  property  No.  2 
within  Rutherford.  Consequently,  ATF 
has  decided  that  Beaulieu  Vineyard 
property  No.  2  should  be  included 
within  the  Rutherford  viticultural  area 
and  Beaulieu  Vineyard  property  No.  4 
should  be  included  within  the  Oakville 
viticultural  area. 

2.  Southwestern  Boundary  of 
Oakville.  ATT  received  numerous 
comments  from  persons,  most  of  whom 
belonged  to  an  organization  known  as 
Growers  for  Meaningful  Appellations 
(GMA),  who  did  not  agree  with  the 
southwestern  boundary  of  Oakville  as 
proposed  by  the  Rutherford  and 
Oakville  Appellation  Committee.  These 
persons  stated  that  they  felt  the 
proposed  southwestern  boundar)-  of 
Oakville  extended  too  far  south  into 
what  they  felt  was  Yountville.  These 
persons  stated  that  they  felt  the 
boundary  in  this  area  should  be  Dw^er 
Road,  Yount  Mill  Road  and  Rector 
Creek. 

At  the  public  hearing  for  Oakville, 
held  on  December  10, 1992,  in  Napa, 
California,  substantial  evidence  was 
presented  by  residents  of  the  area  which 
showed  that  the  originally  proposed 
soalhwestem  boundar)-  for  OaKville  was 
much  more  appropriate  than  using 
Dwyer  Road  and  Yount  Mill  Road.  For 
example,  the  boundaries  of  the  1890 
OskviHe  sf  hool  district,  published  by 
the  Napa  County  Board  of  Supervisors, 
and  the  1884  and  1893  Napa  County 
Viticultural  inventories,  published  by 
the  CaliforT'.ia  State  Board  of  Viticultural 
Commissioners  and  the  San  Francisco 
Wine  Merchant,  support  the  position 
that  Dwyer  Road  and  Yount  Mill  Road 
have  neve:  been  used  as  the  dividing 
line  between  Oakville  and  Yountville. 
The  residents  of  this  area  believe 
instead  that  the  depositiona!  ridge 
which  approximatt!S  the  southwestern 
boundary  of  Oakville  is  the  appropriate 
boundary  from  both  a  historical  and 
current  perspective. 


Immediately  prior  to  and  during  the 
pubUc  hearing,  the  organization  kjiown 
as  Growers  for  Meaningful  Appellations 
changed  their  position  and  agreed  that 
the  southwestern  boundary  of  Oakville 
should  remain  as  proposed  by  the 
Rutherford  and  Oakville  Appellation 
Committee.  Consequently,  there  is  now 
general  agreement  among  substantially 
all  parties  involved  that  the 
southwestern  boundary  of  Oakville 
should  remain  as  proposed  by  the 
Rutherford  and  Oakville  Appellation 
Committee. 

After  reviewing  the  information 
submitted  at  the  public  hearing,  as  well 
as  the  numerous  written  comments 
received  on  this  matter,  ATF  has 
determined  that  no  changes  should  be 
made  to  the  originally  proposed 
southwestern  boundary  of  Oakville. 
Since  numerous  historical  and 
geographical  evidence  was  presented  in 
support  of  the  currently  proposed 
boundaries,  and  since  almost  all 
opposition  to  the  current  boundaries  has 
been  withdrawTi.  ATF  has  decided  to 
adopt  the  previously  proposed 
southwestern  boundary  of  Oakville  as 
the  appropriate  boundarj'. 

3.  Eastern  Boundary  of  Oakville.  ATF 
has  received  several  requests  from 
persons  who  own  vineyard  property  in 
the  hills  almost  directly  east  of  the 
Oakville  Cross  Road  to  include  this  area 
within  the  Oakville  viticultural  area. 
Mr.  R.  Gregory  Rodeno.  a  lawyer 
representing  Dalla  Valle  Vineyards, 
submitted  evidence  showing  that  the 
500-foot  contour  line  in  this  area,  which 
is  the  currently  proposed  eastern 
boundary  for  Oakville,  would  cut 
through  the  center  of  Mr.  Gustav  Dalla 
Valle's  vineyards.  Mr.  Rodeno  also 
submitted  evidence  to  show  that  this 
500-foot  contour  line  would  also  cut 
through  the  vineyards  owned  by  VVeitz 
Vineyard,  Inc. 

In  addition,  Mr.  Rodeno  submitted 
evidence  from  the  Soil  Survey  of  Napa 
County,  California,  prepared  by  the 
United  States  Department  of  Agriculture 
Soil  Conservation  Service,  which 
characterizes  all  of  the  soils  in  the  area 
as  "Boomer  Series,"  an  acid  loam  and 
acid  clay  loam  soil  type.  The  area 
containing  the  vineyards  of  VVeitz  and 
Dalla  Valle  is  designated  on  the  soils 
map  as  107  which  is  Boomer  loam  on 
slopes  of  2  to  15  percent.  The  areas 
surrounding  it  are  designated  109  which 
are  Boomer  gravelly  loam  on  slopes  of 
30  to  50  percent  and  contain  rocky 
debris  and  pebbles  to  a  greater  extent 
than  the  more  gently  sloping  107 
designation. 

Since  the  500-foot  contour  line  in  this 
particular  area  divides  vineyards  that 
are  located  on  the  exact  same  soil  series 


(Boomer  loam  on  slopes  of  2  to  15 
percent),  Mr.  Rodeno  suggests  that  the 
700-foot  contour  line  would  make  a 
much  better  eastern  boundary  for 
Oakville  in  this  area  than  the  500-foot 
contour  line. 

In  addition,  Mr.  Randy  Lewis  of 
Oakville  Ranch  Vineyards  submitted  a 
letter  dated  December  21. 1992,  which 
states  that  the  boundary  for  the  Oakville 
viticultural  area  should  be  modified  to 
include  Oakville  Ranch  Vineyards.  Mr. 
Lewis  states  that  due  to  his  vsnnery's 
name,  history,  location  and  style  of 
fruit,  Oakville  Ranch  Vineyards  is 
considered  an  Oakville  winery  by  the 
public  and  by  the  wineries  in  Napa 
Valley  that  buy  grapes  from  his  winery. 

Mr.  Lewis  states  that  his  winery  ana 
vineyards  are  a  highly  visible  part  of  the 
unique  landscape  that  includes  Backus 
vineyards  and  Dalla  Valle  vineyards.  He 
states  that  all  of  these  vineyards  have 
identical  or  nearly  identical  soil  and 
similar  weather  conditions.  Mr.  Lewis 
states  that  this  contiguous  area  is  the 
only  large  area  of  planted  hillside 
vineyards  that  one  sees  driving  east 
across  Oakville  Cross  Road  toward  the 
Silverado  Trail.  Mr.  Lewis  indicates  that 
a  portion  of  the  grapes  from  his 
vineyards  are  purchased  by  Joseph 
Phelps  Winery  because  of  their  distinct 
similarity  to  grapes  from  Backus 
vineyards.  According  to  Mr.  Lewis, 
Backus  vineyards  are  leased  by  Joseph 
Phelps  Winery  and  are  located  within 
the  currently  proposed  Oakville 
viticultural  area. 

In  support  of  his  position,  Mr.  Lewis 
submitted  a  letter  from  Ms.  Cteborah 
Elliott-Fisk  on  the  geographic  and 
viticultural  distinctiveness  of  what  Ms. 
Elliott-Fisk  calls  the  "Backus  Terraces" 
of  which  Oakville  Ranch  Vineyards  is 
an  integral  part.  Based  on  Ms.  Elliott- 
Fisk's  report.  Mr.  Lewis  states  that  the 
"Backus  Terraces"  (of  which  he  is  a 
part)  are  the  only  extensive  uphfted 
portion  of  the  Napa  Valley  floor  in  the 
Napa  Valley  viticultural  area.  Because  of 
the  similarity  of  this  area  to  the  rest  of 
the  proposed  Oakville  viticultural  area 
and  because  of  the  historical  association 
of  this  area  with  Oakville.  Mr.  Lewis 
believes  that  this  area  should  be 
included  within  the  Oakville 
viticultural  area. 

The  soils  report,  prepared  by  Ms. 
Elliott-Fisk  and  submitted  as  an 
enclosure  to  Mr.  Lewis's  letter,  states 
that  this  area  is  an  uplifted  section  of 
the  Napa  Valley  floor  (i.e.,  these 
sediments  were  deposited  along  the 
valley  floor  and  soils  largely  formed  on 
the  valley  floor).  Ms.  Elliott-Fisk  states 
that  the  acreage  proposed  for  inclusion 
by  Oakville  Ranch  is  between  the  500- 
foot  contour  line  and  a  1006- foot 
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upiifted  valley 
irrniediately  east  of  the  Silverado  Trail 
sp.d  north  of  the  Oakville  Cross  Road. 
Ms.  Elliott-Fisk  states  that  this  acreage 
IS  an  old  alluvial  fan  and  that  this  fan 
has  been  broken  and  uplifted  along  a 
stnes  of  faults,  producing  4  distinctive, 
rvasonably  "flat"  geomorphic  surfaces, 
referred  to  hereafter  as  terraces.  Ms. 
Elliott-Fisk  states  that  vineyards  are 
planted  along  the  lower  three  terraces. 
including  '.he  Backus  vineyard  on  the 
first  terrace,  the  Dalla  Valle  vineyard  on 
the  second  terrace,  and  Oakville  Ranch 
on  the  third  terrace.  She  indicates  that 
no  v'^ievrrds  are  planted  (or  envisioned 
as  bf  :rt;  planted)  on  the  fourth  terrace 
•  b  AH  (south  and  east  of)  the  1006-foot 
r»-;  f  r.rnark.  Ms.  Elliott-Fisk  states  that 
the  boundary  modification  proposed  by 
Oakville  Ranch  is  clearly  the  best  way 
to  bring  this  distinctive  area  into  the 
proposed  Oakville  vilicullural  area. 

Ms.  Elliott-Fisk  states  that  there  are  3 
important  geological  characteristics  of 
the  "Backus  Terraces"  which  should  be 
noted  and  which  justify  the  inclusion  of 
this  acreage  in  Oakville  based  on  its 
geology.  These  3  geological 
characteristics  are; 

(1 )  The  sole  rock  type  here  is  andesite 
from  the  Sononna  Volcanics;  andesite  is 
an  igneous,  extrusive  (i.e..  volcanic) 
rock  of  intermediate  composition; 
andesite  is  present  here  in  a  very  few 
rock  outcrops,  but  more  importantly  as 
the  soil  parent  material,  broken  down  as 
sands,  gravels,  pebbles,  cobble  and 
boulders;  this  lithology  is  similar,  but 
not  identical,  to  the  Rector  Canyon  Fan; 

(2)  This  entire  landscape  is  an  old 
alluvial  fan  deposit  that  formed  on  the 
Napa  Valley  floor  as  an  alluvial  fan  over 
250.000  years  ago  (her  date  on  the 
minimum  age  of  the  fan  cobbl.is  in  the 
Backus  vineyard);  at  some  point 
following  valley  floor  fan  construction, 
the  fan  was  uplifted  and  broken  along 

a  series  of  listric  faults,  forming  the 
terraces  that  can  be  seen  today;  and 

(3)  The  tectonic  uplift  that  created 
these  terraces  was  accompanied  by  the 
rapid  downcutting  of  Rector  Creek  and 
the  formation  of  Rector  Canyon;  Rector 
Canyon  has  extremely  steep  valley  walls 
that  could  only  have  formed  with  rapid 
tectonic  uplift,  the  Rector  Canyon  fan 
was  deposited  along  the  valley  floor 
accompanying  this  erosion  and 
formation  of  Rector  Canyon. 

Ms.  Elliott-Fisk  states  that  the 
geomorphic  deposits  and  hence  soil 
pa-pnt  materials  that  form  the  "Backus 
Terraces"  are  alluvial  hr\  deposits 
denved  from  the  Sonoma  Volcanics. 
and  in  her  examination  almost 
exclusively  andesite.  She  indicates  that 
Lke  the  Oakville  Grade  and  Rector 


Canyon  fans,  these  deposits  were  laid 
down  across  the  Napa  Valley  floor  from 
mountain  streams  that  were  tributaries 
to  the  Napa  River.  Unlike  these  two 
other  regions,  however,  this  particular 
location  experienced  very  rapid  geologic 
uplift,  with  the  fan  lifted  and  warpod  up 
above  the  valley  floor.  Nonetheless,  the 
parent  material  for  the  soil  is  alluvial 
fan  sediments,  with  the  soils  classified 
as  volcanic  alluvial  fan  soils.  Ms.  Elliott- 
Fisk  also  states  that  the  Backus 
vineyards  soil  (which  is  most  similar  to 
the  Perkins  series,  but  is  really  its  own 
series  as  it  is  much  older)  covers  the 
entire  "BarJcus  Terraces"  surface  which 
includes  the  vineyards  owned  by  Dalla 
Valle  and  by  Oakville  Ranch  Vineyards 
There  are  no  other  soils  across  this 
entire  surface,  according  to  Ms.  EllioM- 
Fisk.  Consequently.  Ms.  Elliott-Fisk 
states  that,  from  a  geologic  perspective, 
the  "Backus  Terraces"  belong  in  the 
Oakville  viticultural  area. 

After  reviewing  the  information 
submitted  by  Mr.  Lewis  and  Mr. 
Rodeno.  ATF  has  determined  that  the 
"Backus  Terraces"  area  should  be 
included  within  the  Oakville 
viticultural  area.  This  will  entail  going 
up  to  the  1006-foot  elevation  benchmark 
in  this  particular  area.  We  feel  that  this 
is  justified  in  this  one  area  due  to  expert 
testimony  to  the  effeci  that  the  soils  in 
this  area  were  originally  formed  on  the 
valley  floor  approximately  250.000 
years  ago  and  then,  at  some  later  time, 
uplifted  and  broken  along  a  series  of 
listric  faults,  forming  the  terraces  that 
are  visible  today.  We  have  also  received 
evidence  to  the  effect  that  the  soils  on 
these  terraces  are  either  identical  or 
almost  identical  and  that  the  climate  is 
very  similar  to  the  rest  of  the  Oakville 
area.  In  addition,  U.S.G.S.  maps  of  the 
area  do  not  delineate  this  area  as  a 
separate  entity  with  a  different  name 
than  the  rest  of  the  Oakville  area.  And 
finally,  the  landowners  in  the  area  in 
question  consider  and  advertise  their 
property  as  being  part  of  Oakville. 

Tne  original  petitioners  for  the 
Oakville  viticultural  area  used  the  500- 
foot  contour  line  for  their  eastern  and 
western  boundaries  to  separate 
mountain  and  valley  viticultural 
environments.  According  to  Ms.  Elliott- 
Fisk,  this  is  justified  in  regards  to  the 
overall  topography,  soils  and  climates  of 
the  Napa  Valley.  However,  Ms.  Elliott- 
Fisk  states  that  in  this  particular  area, 
the  Oakville  Ranch  proposal  to  include 
a  small  section  of  the  lower  mountain 
slopes  should  be  regarded  as  a  unique 
modification  of  this  valley-mountain 
delimitation  due  to  its  being  an  uplifted 
section  of  the  Napa  Valley  floor  with 
identical  soils  as  that  found  on  the 
valley  floor. 


As  a  result  of  the  extensive 
geographical  information  submitted  by 
Mr.  Lewis  and  Mr  Rodeno.  as  well  as 
evidence  that  the  area  in  question  is 
considered  to  be  part  of  Oakville,  ATF 
has  decided  to  include  this  area  within 
the  Oakville  viticultural  area, 

ATF's  decisions  with  respect  to  the 
boundaries  as  discussed  above  are 
hereby  incorporated  into  the  analysis  of 
the  Oakville  viticultural  area  as  follows 

Boundary 

The  boundary  of  the  Oakville 
viticultural  area  may  be  found  on  two 
United  States  Geological  Survey  maps, 
titled  Yountville  Quadrangle  and 
Rutherford  Quadrangle,  with  a  scale  of 
1:24.000.  The  boundary  is  described  in 
§  9.134  which  can  be  found  in  the 
regulations  portion  of  this  document. 

Viticultural  Area  Name 

The  name  Oakville  has  been 
associated  with  the  area  between 
Yountville  and  Rutherford  in  the  Napa 
Valley  for  over  100  years.  From  the  mid- 
nineteenth  through  the  early  twentieth 
centuries,  Oakville  moved  from  an 
unnamed  region  with  an  unknown 
reputation  to  become  a  settled  and 
integral  part  of  Napa  County  and  of  the 
Napa  Valley  wine  industry.  Wine 
writers  as  early  as  the  1880s  wrote 
highly  of  wine  from  H.W.  Crabb's  To- 
Kalon  vineyards  in  Oakville.  Mr 
Crabb's  extensive  landholdings, 
business  and  influence  in  the  region 
south  of  Rutherford  contributed  to  the 
establishment  of  the  village  of  Oakville. 
While  little  is  known  about  the  man 
H.W.  Crabb,  much  is  written  of  his 
grape-growing  techniques  and  the 
success  of  his  vineyards. 

From  1850  to  1880,  Oakville  steadily 
increased  in  prominence  as  a 
community  center.  One  reason  for  its 
emergence  was  the  establishment  of  the 
rail  system  from  Napa  to  Calistoga  in 
1868.  Geographer  William  Ketteringham 
writes.  "With  the  completion  of  the 
[railroad)  line  in  1868  other  settlements 
along  the  line  such  as  Rutherford  and 
Oakville  sprang  up." 

The  Oakville  Post  OfHce  was 
established  in  1867  and  the  Oakville 
voting  precinct  was  established  in  1902. 
During  the  1870s  and  early  1880s,  there 
was  rapid  expansion  in  the  number  of 
vineyard  plantinj-js  and  wine 
production.  H.W.  Crab  saw  his  first 
plantings  of  1868  become  the  core  of 
over  2^0  vineyard  acres  by  1880  During 
that  year  he  produced  over  300,000 
gallons  of  wine  or  approximately  11 
pert:ent  of  all  the  wine  pi-oduced  in 
Napa  X'alley. 

Following  the  wine  boor.i  cjf  the  lfl70s 
and  early  IHBOs.  Napa  Valley  wineries 
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suffered  a  significant  setback  as 
phylloxera  set  in.  Vineyard  plantings 
decreased  83  percent  over  a  ten-year 
period,  from  18.177  acres  in  1890  to 
3.000  acres  in  1900.  This  period  was 
followed  by  Prohibition  from  1919  to 
1933.  Surprisingly,  planted  acreage 
during  Prohibition  increased  in  Napa 
Valley  to  keep  pace  with  the  burgeoning 
demand  for  grapes  used  to  make 
medicinal,  sacramental  and  home 
wines,  which  remained  legal.  After 
Prohibition,  planted  acreage  in  Napa 
County  remained  at  around  10.000  acres 
through  the  1960s.  Not  until  the  wine 
renaissance  of  the  1970s  was  the  acreage 
total  of  1890  surpassed. 

The  name  Oakville  has  a  long  history 
of  use  by  wine  books  and  magazines  to 
describe  this  prominent  Napa  Valley 
wine  community.  Some  examples  of 
these  publications  include  The 
Connoisseurs'  Handbook  of  California 
Wines  by  Charles  E.  Olken.  Earl  G. 
Singer  and  Norman  S.  Roby.  third 
edition,  revised.  1984;  The  Wine 
Spectator  magazine,  "The  Rutherford 
Bench"  by  James  Laube.  July  15, 1987; 
the  Friends  of  Wine  magazine.  "Napa 
Winery  Profiles:  The  Quest  for  Site", 
May  1984,  and  "Back  to  the  Vineyards" 
by  Bob  Thompson.  May.  1985;  and  the 
Modem  Encyclopedia  of  Wine,  by  Hugh 
Johnson,  second  edition,  revised  and 
updated.  iqS7 

Histoin  d»t  iim  ::t  Evidence  of 

Because  the  village  of  Oakville  is  not 
an  incorporated  township,  tliere  are  no 
municipal  boundaries  on  which  to  rely 
in  delimiting  this  ai-ea.  Consequently, 
the  petitioners  to  a  great  extent  utilized 
commercial  and  public  sector  uses  of 
the  community  nam.e  in  establishing  the 
boundaries  of  the  Oakville  viticultural 
area.  The  Oakville  Crossroads  and  the 
Oakville  Post  Office  are  the  most  • 
notable  examples  of  the  name's  use 
within  the  area. 

Postal  and  telephone  service  areas  are 
less  relevant  in  terms  of  precise 
boundaries  for  the  area  but  do  attest  to 
consum.er  recognition  of  Oakville  as  a 
distinct  and  separate  community. 

Also,  various  wine  press  accounts 
have  helped  to  define  what  is 
considered  to  be  the  Oakville  area.  One 
such  account  from  The  Connoisseurs' 
Handbook  of  California  Wines  includes 
the  following  entry: 

Oakville  (Napa).  Situated  in  the  southern 
end  of  Napa  Valley,  halfway  between 
Yountviile  and  Rvtherford.  this  way  station 
is  fhe  home  of  several  wineries  (foremost 
among  them  the  Robert  Mondavi  Winery) 
and  adioins  some  of  the  Napa  Valley's  b«st 
Qibemet  growing  turf.  The  superb  Martha's 
Vineyard  prodac :ed  by  Heitz  Cellars  and  a 


substantial  portion  of  the  Robert  Mondavi 
Cabernet  vineyards  are  in  Oakville,  along  the 
western  edge  of  the  valley  floor.  Other 
wineries  in  the  area  are  Villa  Mt.  Eden  and 
an  Ingienook  production  and  bottling  plant 

Of  the  approximately  13  bonded 
wineries  located  in  the  area,  all  but  two 
have  Oakville  addresses.  The  only 
exceptions  are  one  winery  east  of  the 
Silverado  Trail  which  uses  a  Napa 
address  and  one  winery  just  south  of  the 
village  of  Oakville  which  uses  a 
Rutherford  address,  due  to  its  affiliation 
with  a  winery  in  the  Rutherford  area. 
The  winery  using  the  Napa  address 
appears  to  do  so  oecause  they  receive 
their  mail  directly  from  the  Napa  post 
office  rather  than  maintaining  a  post 
office  box  in  Oakville.  These  bended 
winery  addresses  (with  the  exceptions 
noted)  help  to  substantiate  the 
boundaries  proposed  in  the  petition. 

Geographical  Features 

Napa  Valley  can  be  divided  into  a 
group  of  distinct  topographical  areas: 
The  lowland  Napa  River  valley  between 
the  Mayacamas  and  Vaca  Ranges;  the 
mountains  themselves;  and  the 
intermontane.  eastern  portions  of  the 
county  beyond  the  watershed  of  the 
Napa  River.  The  elevational  differences 
and  relief  between  these  areas  are 
pronounced  and  influence  all  aspects  of 
the  region's  physical  geography 
(climate,  geomorphology.  hydrologj', 
soils  and  vegetation). 

The  floor  of  the  Napa  Valley  is  25 
miles  in  length  south  to  north  and 
between  one  and  four  miles  wide. 
Traversing  the  entire  length  of  the  valley 
is  the  Napa  River,  which  commences 
north  of  Calistoga  and  drains  into  San 
Pablo  Bay.  Along  its  course  through  the 
vaHey,  the  river  elevation  drops  from 
around  380  feet  near  the  city  of 
Calistoga  to  around  2Q  feet  near  the  city 
of  Napa.  The  gently  sloping  valley  floor, 
however,  is  interrupted  by  numerous 
bedrock  outcrops  which  form  isolated 
hills.  The  Yountviile  Hills  are  the 
highest  of  these  "bedrock  islands"  and 
have  influenced  the  geographic 
evolution  of  the  Oakville  area.  In  other 
places,  the  valley  floor  features  broad 
alluvial  fans  extending  toward  the 
center  of  the  valley  from  mountain 
streams  which  serve  as  tributaries  to  the 
Napa  River. 

Two  fundamental  geographic 
distinctions  within  Napa  Valley  are 
particularly  relevant  to  the  delimitation 
of  the  proposed  Oakville  viticultural 
area:  On  the  east-west  axis,  mountain 
versus  valley  floor,  delineating  the 
valley  floor  viticultural  environments; 
and  on  the  north -south  axis,  climatic 
differences  as  the  result  of  a  decreasing 
incursion  of  maritime  air  into  the  valley 


These  distinctions  can  be  integrated 
with  the  community  identity  of  Oakville 
(and  the  other  communities  of  Napa 
Valley)  to  provide  consumers  with 
meaningful  and  distinctive  reference 
points  concerning  the  viticulture  of 
Napa  Valley.  From  the  perspective  of  a 
wine  consumer,  such  basic  geographic 
distinctions  offer  a  useful  introduction 
to  the  complexity  of  viticulture  in  Napa 
Valley. 

Climate 

The  major  climatic  difference  between 
the  watershed  area  of  Napa  Valley  and 
the  outlying  valleys  is  the  maritime 
nature  of  the  former.  Whereas  the  valley 
as  defined  by  the  watershed  area  is 
classified  as  a  coastal  valley,  tlie 
outlying  valleys  are  considered  interior 
or  inland  valleys,  representing  a 
different  climatic  type.  This  is  well 
evidenced  by  the  vegetation,  the 
distribution  of  which  is  primarily 
controlled  by  climate.  Moderate  to  high 
elevations  in  the  interior  valleys  are 
covered  by  chamise  chaparral  and  other 
plant  communities  tolerant  of  summer 
drought  and  heat.  At  these  same 
elevations  in  the  Napa  Valley  river 
drainage,  mixed  forests  of  douglas  fir, 
oak.  madrono  and  coastal  redwood 
dominate.  Bedrock  geology  and  soils  act 
as  secondary  influences  controlling 
these  vegetation  distributions. 

Higher  elevation  and  mountainous 
regions  within  Napa  Valley  experience 
shorter  growing  seasons  (though  they 
may  extend  longer  into  early  autumn), 
fewer  degree  days,  lower  daily 
maximum  temperatures  during  the 
growing  season,  less  fog,  increased  solar 
radiation  and  increased  precipitation. 
The.se  conditions  affect  the  time  of  wine 
grape  harvest.  In  the  mountainous  areas, 
desirable  acid-sugar  levels  often  are 
reached  much  after  the  har\est  on  the 
valley  floor.  In  some  mountain  settings, 
with  small  intermontane  basins,  local 
cold  air  drainage  may  result  in  marginal 
conditions  for  wine  grape  production. 

Along  the  valley  floor  from  Napa  to 
Calistoga.  there  are  pronounced 
mesoclimatic  variations  which  relate  to 
the  penetration  of  mari.ne  influences 
from  San  Pablo  Bay  and,  to  a  lesser 
extent,  to  the  rise  in  elevation  as  one 
proceeds  up  valley. 

A  mesoclimate  is  a  subdivision  of  a 
macroclimate.  California's 
Mediterranean  climate  is  considered  a 
macroclimate.  Napa  Valley's 
mesoclimates  refer  to  moaifications  of 
this  macroclimate  due  to  altitude/ 
elevation  or  distance  from  the  nearest 
ocean.  Because  of  the  diminution  of 
marine  influences  as  one  travels  up 
valley,  the  northern  regions  of  the  valley 
are  characterized  by  much  warmer 
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summers  and  significantly  colder  and 
V  e'ter  v.  :r;t^rs  than  ;n  the  south.  That 
IS,  summer  temperatures  and  total 
precipitation  increase  as  one  travels 
rorth.  Summer  days  douTi  valley  often 
are  cool,  foggy  and  breezy.  The  fog 
usuailv  dissipates  early  in  the  day. 
c  learing  first  to  the  north  dnd 
procressina  southward  to  the  bay. 


A  ' 


':tud:nal  variation  also  affects 

tpry.pt'ri'  i-e  distribution.  The  lower, 
s  .:*'p;'rT:  f  ^ughs  of  the  valley 
experi*^',  ^  :;ie  lowest  winter 
te:rpp'3*  ;-t;s  along  the  valley  floor.  As 
the  e.evj*.   r.  rises  up  valley, 


t  p  '- 


•I 


2  3  deg' 
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«  also  rise,  between  15  and 
Tahrenheit  for  each  500  feet. 
As  a  result  of  these  mesoclimatic 
trends  along  the  valley  floor,  wine 
writers  often  speak  of  different  climate 
regions  within  Napa  Valley.  The 
following  excerpt  from  William 
Massee's  Guide  to  the  Wines  of  America 
is  illustrative  of  the  association  of 
community  names  with  mesoclimatic 
variations  in  Napa  Valley. 

Iln  the  Cameros  area]  there  is  a  tempering 
influence  from  the  northern  round  of  bay. 
SdH  Pablo,  a  receptacle  for  rivers — the 
Sacramento  and  San  Joaquin,  the  Petaluma 
and  Napa — and  many  creeks.  Cool  air 
currents  sweep  down  from  the  mountain  and 
in  from  the  ocean,  bringing  fog.  It  is  a  cool 
Region  One.  *   *   *  .  Around  Yountviile,  it  is 
about  one  and  a  half — you  can  often  see  the 
fog  line  in  the  morning  that  marks  the 
difference.  Near  Oakville,  it  is  a  cool  Region 
Two.  where  BeauKeu  grows  its  Johannisberg 
Riesling  up  behind  Bob  Mondan.  Rutherford 
IF  a  solid  Region  Two  but  it  is  warmer  in 
\ineyaid  No.  3,  to  the  east,  because  if  gets 
the  late  sun.  Up  around  Calistoga.  it  is  Region 
Three. 

The  Oakville  viticultural  area  is 
cooler  than  the  area  around  Rutherford 
to  the  north  and  warmer  than  the 
Yountviile  area  to  the  south.  The 
incursion  of  fog  is  especially  more 
pronounced  at  the  southern  end  of  the 
Oakville  area.  The  southern  boundary  of 
the  Oakville  area  follows  the  elevation 
and  hydrologic  divide  west  of  the 
Yountviile  Hills  and  the  crest  of  Rector 
Car.yon  fan,  along  Rector  Creek,  east  of 
trie  You.-.tviile  Hills.  Rector  Creek 
corvvrves  wi'h  Conn  Creek  and  the 
Napa  River  at  llie  southern  end  of  the 
Oakville  viticultural  area. 

Within  this  general  mesoclimatic 
con'ext.  local  relief  or  topoclimate  is 
significant  in  determining  diurnal 
temperature  pattern  within  the  Oakville 
viticultural  area,  Topoclimate  refers  to  a 
subdivision  of  mesochmates  influenced 
by  topograp.hy,  which  m.ay  be 
eievationa!,  topographic  blocking  by  a 
barrier,  or  a  change  \n  slope  or  aspect. 

In  sum,  as  opposed  to  seme  mountain 
settings  of  Napa  Val'iev,  this  part  of  the 
central  portion  of  the  valley  floor  offers 


the  type  of  climatic  conditions 
necessary  for  the  production  of  a  wide 
variety  of  wine  grapes.  Considerable 
acreage  is  planted  to  several  varieties, 
including  Cabernet  Sauvignon, 
Chardonnay,  Sauvignon  Blanc,  among 
others,  throughout  this  region. 

Geological  History 

Geological  history  is  an  important 
factor  in  shaping  Napa  Valley 
viticultural  environments.  Napa  Valley 
is  largely  a  synclinal  (down-folded) 
valley  of  Cenozoic  age.  Faulting 
(accompanied  by  minor  folding) 
throughout  the  valley  later  resulted  in 
the  formation  of  bedrock  "islands" 
(outcrops)  across  the  valley  floor.  These 
rock  islands  have  been  modified  during 
the  last  million  years  through  erosion  by 
the  Napa  River,  its  tributaries  and  other 
erosional  slope  processes.  Sections  of 
the  old  Napa  River  channel  are  still 
visible  here  and  there  in  the  valley, 
including  in  several  places  within  the 
Oakville  viticultural  area. 

In  this  central  portion  of  the  valley, 
much  of  the  old  river  channel  and  its 
alluvial  sediments  have  been  buried  by 
more  recent  Napa  River  floodplain 
sediments,  but  they  principally  have 
been  covered  by  alluvial  fans  emerging 
from  the  mountain  streams  on  the 
western  and  eastern  sides  of  the  valley. 
The  age  and  size  of  these  fan  surfaces 
are  a  function  of  climatic  change,  basin 
lithology  (mineral  composition  and 
structure  of  rocks),  and  basin  size,  all  of 
which  vary  among  the  four  major 
drainage  basins  in  the  Oakville  and 
Rutherford  areas,  accounting  for 
differences  in  these  fan  surfaces. 

The  northern  fans  (in  the  Rutherford 
area)  are  the  larger  geomorphic  features, 
have  more  significantly  controlled  the 
course  of  the  Napa  River  through  time, 
and  are  geologically  more  diverse. 

Soils  and  Hydrology 

The  occxurence  of  specific  soil  types 
can  be  related  to  topography  in  Napa 
Valley,  as  topography  is  one  of  the  five 
variables  that  controls  soil  formation. 
The  Soil  Survey  of  Napa  County, 
California  [hereinafter  Soil  Sur\'eyl, 
published  by  the  U.S.  Department  of 
Agriculture  Soil  Conservation  Service  in 
1978.  divides  the  11  soil  associations  of 
Napa  County  into  two  general 
categories:  lowland  depositional  soils, 
which  account  for  four  of  the  11  soil 
associations  and  are  found  on  alluvial 
fans,  fioodplains,  valleys  and  terraces; 
and  upland  residual  soils,  which 
account  for  the  remaining  seven  soil 
associations,  and  are  found  on  bedrock 
and  colluvially-mantled  slopes.  The 
"General  Soil  Map"  from  the  Soil 
Survey  shows  the  location  of  these 


upland  and  lowland  soils.  This  map  as 
well  as  the  text  of  the  Soil  Survey  show 
that  the  lowland-upland  soil  br«ak 
occurs  at  around  the  500-foot  elevation. 
This  same  elevation  line  has  been  used, 
with  one  exception,  to  differentiate  the 
Oakville  viticultural  area  from  the 
mountains  to  the  east  and  west. 

As  one  proceeds  down  Napa  X'nlley. 
Zinfar.dei  Lane  marks  the  widening  of 
the  valley  floor,  which  continues  until 
the  appearance  of  the  Yountviile  Hills  at 
the  southern  end  of  Oakville.  Part  of  the 
southern  boundary  of  the  Oakville 
viticultural  area  is  a  depositional  ridge 
which  projects  perpendicularly  across 
the  valley  towards  the  Yountviile  Hills. 
This  ridge  is  located  at  the  narrowest 
point  between  the  Yountviile  Hills  and 
the  Mayacamas  Range.  To  the  north  of 
this  ridge,  streams  drain  towards  the 
northeast,  and  to  the  south  of  this  ridge 
streams  drain  to  the  southeast.  The 
ridge,  which  is  at  an  overall  elevation  of 
around  200  feet,  thus  functions  as  a 
drainage  divide. 

Specific  Climatological  Information 

A  previously  published  report, 
prepared  by  the  National  Oceanic  and 
Atmospheric  Administration  and 
submitted  on  behalf  of  the  Napa  Valley 
Appellation  petition  in  1980. 
established  the  general  weather  and 
climatic  differences  of  Napa  County. 
This  report  showed  that  Napa  Valley 
can  be  divided  into  two  general  climatic 
regions  (coastal  and  inland),  and  three 
topographical  areas — the  valley  itself 
lying  within  the  Mayacamas  Range  to 
the  west  and  the  Vaca  Range  to  the  east, 
the  area  within  the  mountains 
themselves;  and  the  area  covering  the 
eastern  portion  of  the  county. 

The  elevation  within  Napa  County 
increases  as  one  progresses  north  up  the 
valley.  With  this  increase  in  elevation 
there  is  an  increase  in  precipitation, 
ranging  from  20  inches  in  the  south  to 
50  inches  in  the  north.  Additionally,  the 
coastal  infiuence  in  the  Napa  Valley 
results  in  a  relatively  moderate  climate 
in  the  south  (warmer  than  the  northern 
area  of  Napa  Valley  in  the  winter  and 
cooler  in  the  summer)  and  a  relatively 
extreme  climate  in  the  north  (hotter 
than  the  southern  area  of  Napa  Valley  in 
the  summer  and  colder  in  the  winter). 

Two  sets  of  data  have  been  submitted 
to  show  the  difference  in  temperature, 
measured  in  degree-days,  between  the 
different  areas  in  Napa  Valley  The  first 
set  of  data  is  from  the  Cooperative 
Extension.  University  of  California, 
Napa  Valley,  and  is  shown  below: 


Yv 


6  /  Friday,  July  2.  1993  /  Rules  and  Regulations 


\nHi 


Locatk)n 

De- 
gree- 
days 

Temperature  relative 
to  Rutherford  in  cen- 
ter of  valley 

Calistoga 

St  Helena  .... 
Rutherford  .... 

Oakville  

Napa  

3369  .. 
3229  .. 
3159  .. 
3124  .. 
2882  .. 

♦7  percent 

♦2  percent 

0 

-1  percent. 

-9  percent. 

The  second  set  of  data  was  collected 
bv  the  Rutherford  and  Oakville 
Appellation  Committee.  The  weather 
stations  used  to  collect  this  data  are 
generally  located  within  the  center  of 
the  Napa  Valley,  where  they  are  subject 
to  similar  relative  humidity,  wind 
direction  and  solar  radiation  conditions. 
The  data  is  sho'ATi  below  ar»d  is  the 
average  reading  for  the  4-year  period 
between  1985  and  1988: 


Loraton 

De- 

aa,s 

TefTtperaturs  relattve 

to  Rutherford  in  cen 

tar  of  valley 

Calistoga 

St.  Helena  __ 
Rutherford  .... 

Oakville  

Yountville  

Napa  

3768  .. 
3575  .. 
3389  .. 
3039  .. 
2695  .. 
3180  .. 

♦11  percent 

♦5  percent 

0 

-10  percent 

-  20  percent. 

-  6  percent. 

Rjini'al! 

The  Cooperative  Extension, 
University  of  California,  Napa  Valley, 
has  prepared  a  chart  showing  tliat 
rainfall  generally  increa.ses  as  one 
proceeds  up  the  Napa  Valley  from  Napa 
to  Calistoga.  The  data  is  shown  below: 


Location 

Approximate 
yearly  rain- 
fali  (inches) 

Calistoga  

45  to  50 

St  Helena  „ 

Rutherford  

35  to  40 
35  to  40 

Oak^yille 

Yountville „ 

Napa 

35 
30 
30 

Soil 

The  "General  Soil  Map"  of  Napa 
County,  California,  prepa-'ed  by  the 
United  States  Department  of  Agriculture 
(U.S.D.A.)  Soil  Conservation  Service, 
shows  most  of  the  Napa  Valley  floor  as 
being  generally  the  same  types  of  soils. 
These  soils  are  the  Bale-Cole-Yolo  series 
which  are  nearly  level  to  gently  sloping. 
well  drained  and  somewhat  poorly 
drained  loams,  silt  loams,  and  clay 
loams  on  flood  plains,  alluvial  fans,  and 
terraces. 

In  addition  to  the  Bale  series,  the 
Pleasanton  soil  series  dominates  n;u(  h 
of  the  centra]  section  of  the  Napa  Valiey 
floor.  Both  of  thi^sr-  s-mI  >pries consist  of 
dopp,  aliijviai  soils. 

According  to  Associate  Pr;ft;«sor 
Ut^borah  L.  Eiiiott-Fisk.  Department  of 


Geography,  University  of  California. 
Davis,  the  high  frequency  of  clasts  from 
Sonoma  Volcanics  in  the  Oakville  fan 
soils  unifies  the  Oakville  viticultural 
area  and  distinguishes  it  from 
Rutherford.  The  contribution  of  small 
percentages  of  metamorphic  clasts  (.such 
as  serpentine  and  chert)  on  the 
Rutlierford  fan  soils  contributes  to 
minor  soil  differences  between  the 
Rutherford  viticultural  area  and 
Oakville.  The  composition  of  these 
types  of  minerals  and  rocks  tends  to 
raise  the  soil  pH  slightly  in  the 
Rutherford  area  and  alters  soil  texture 
end  plant  nutrition. 

After  a  review  of  the  entire  record  in 
this  matter,  including  all  data  submitted 
pursuant  to  the  public  hearing.  ATF 
believes  that  there  is  sufficient  evidence 
with  respect  to  name,  boundaries,  and 
geographical  features  to  warrant  the 
establishment  of  the  Oakville 
viticultural  area. 

Ruthrrrui  J  Vit^cuIU-iral  A.rfa 

iu^  »  iSsue  ui  uiy  federal 
F«  i^i  ,!f'r,  ATF  is  also  publishing  a 
Treasury  decision  on  the  Rutherford 
viticultural  area.  This  area  is  in  Napa 
Valley  adjacent  to  the  Oakville 
viticultural  area.  Ail  interested  parties 
should  review  this  Treasury  decision. 

Petit  i,.;i».  !i,r  iJisKville  Bench  and 

i  he  petitions  tor  the  Oakvilie  Etinch 
and  Rutherford  Bench  viticultural  areas, 
which  were  submitted  at  the  same  time 
as  the  petitions  for  the  Oakville  and 
Rutherford  viticultural  areas,  have  been 
officially  withdrawn  by  the  Rutherford 
and  Oakville  Appellation  Committee. 
Consequently,  no  further  action  will  be 
taken  concerning  these  petitions. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Oakville 
viticultural  area  that  it  is  approving  or 
endorsing  the  quality  of  the  wine  from 
this  area.  ATF  is  approving  this  area  as 
being  distinct  from  surrounding  areas, 
not  better  than  other  areas.  By 
approving  this  area,  ATF  will  allow 
wine  producers  to  claim  a  distinction  on 
labels  and  advertisements  as  to  origin  of 
the  grapes.  Any  commercial  advantage 
gained  can  only  come  firom  consumer 
acceptance  of  Oakville  wines. 

!•     is  t>t-  ;  determined  that  this 
:>.;;;!  .;t  is  not  a  major  regulation  as 
1  in  Executive  Oder  12291  and  a 
ry  impact  analysis  is  not 
i  because  it  will  not  have  an 


ne: 


liiujur  incnsase  ui  costs  or  p.nces  lor 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  and  it 
will  not  have  significant  adverse  effects 
on  competition.  emplo>-ment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Accordingly.  ATF  certifies 
that  the  designation  of  a  viticultural  area 
itself  has  no  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  within  or  without  the  area 
because  any  commercial  advantage  can 
only  come  from  consumer  acceptance  of 
wines  made  from  grapes  grown  within 
the  area.  In  addition,  no  new 
recordkeeping  or  reporting  requirements 
are  imposed.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  9&- 
511.  44  U.S.C.  chapter  35.  end  its 
itnplementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  While,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  areas,  and  Wine.  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas  is 
amended  as  f"!'-v^> 


PART  9— AM  E! 
AREAS 


ASVrriCULTURAL 


IT.  ■■ 


liol  ef^-ft  on  tht-  K-c:!orr'.\'  vr  SlOO 
iion  or  more,  it  w;ii  rot  rest,,:,;  in  a 


i  <t  r  I .  The  authority  citation  for  part 
9  continues  to  read  as  follows: 

Aulhorifv    27UAC205. 
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Par.  2.  The  Tauid  of  Scions  in 
s  >rart  C  is  amended  to  add  the  title  of 
§  0  1 14  to  read  as  follows: 
S'jbp&rt  C— Approved  Am«''csf  Viticultural 
Ar»a« 


§9  134    OeKv  |.e. 

Par.  3.  Subpart  C  is  amended  by 
adding  §  9.134  to  read  as  follows: 

Subpart  C — Aoproved  Amei-lca- 
Vlticuifjrai  Areas 


§3'.:4    OokviMe 

(a)  A'ame.  The  name  of  the  viticultural 
area  described  in  this  section  is 

■Oakville." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Oakville  viticultural  area  are  two 
U.S.G.S.  7.5  minute  series  topographical 
maps  of  the  1:24,000  scale: 

(1)  "Yountville  Quadrangle, 
Califo-nia,"  edition  of  1951. 
photorevised  1968. 

(2)  "Rutherford  Quadrangle, 
Cahfomia."  edition  of  1951, 
photorevised  1968,  photoinspected 
1973. 

(c)  Boundary.  The  Oakville 
viticultural  area  is  located  in  Napa 
County  in  the  State  of  California.  The 
boundary  is  as  follows: 

(1)  Beginning  on  the  Yountville 
quadrangle  map  at  the  point  where  the 
county  road  known  as  the  Silverado 
Trail  intersects  Skellenger  Lane,  just 
outside  the  southwest  comer  of  Section 
1 2.  Township  7  North  (T.7  N.).  Range  5 
West  !R  5  W.),  the  boiindary  proceeds  in 
a  southwesterly  direction  in  a  straight 
hne  approximately  1.7  miles  along 
Skellenger  Lane,  past  its  intersection 
with  Conn  Creek  Road,  to  the  point  of 
intersection  with  the  main  channel  of 
Lie  Napa  R.ver  (on  the  Rutherford 
G..3drari;:e  map); 

[2]  T  ;fer.  south  along  the  center  of  the 
r.vpr  bed  approximately  .4  miles  to  the 
point  where  an  unnamed  stream  drains 
into  the  Napa  River  from  the  west; 

13)  Then  along  the  unnamed  stream  in 
a  generally  northwesterly  direction  to  its 
intersection  with  the  west  track  of  the 
Southern  Pacific  Railroad  Track; 

(4)  Then  southeasterly  along  said 
railroad  track  1,650  feet  to  a  point 
which  is  approximately  435  feet  north 
of  the  centerline  of  the  entry  road  to 
Robert  Mondavi  Winery  (shown  on  the 
map)  to  the  southeast  comer  of 
Assessor's  Parcel  Number  27-250-14; 

(5)  Ther.ce  southwesterly  S  55"'06'28" 
VV  for  3,869  feet  along  the  common 
boundary  between  Assessor's  Parcel 
Numb^^rs  27-250-H  and  27-280-50/51 


to  the  southwest  comer  of  Assessor's 
Parcel  Number  27-250-14; 

(6)  Thence  northwesterly  N  40°31'42" 
W  for  750  feet  along  the  westerly 
property  line  of  Assessor's  Parcel 
Number  27-250-14; 

(7)  Thence  southwesterly  S  ST'OO'  W 
in  a  straight  line  to  the  500-foot  contour 
line  of  the  Mayacamas  Range  in  the 
northwestern  comer  of  Section  28,  T.7 
N.,  R.5  W.; 

(8)  Then  proceeding  along  the  500- 
fool  contour  line  in  a  generally 
southeasterly  direction  through  Sections 
28,  29.  20.  29,  28.  29.  28,  33  and  34  of 
T.7  N.,  R.5  W.  and  Section  3  of  T.6  N., 
R.5  W.  to  its  intersection  with  the 
unnamed  stream  known  locally  as 
Hopper  Creek  near  the  middle  of 
Section  3; 

(9)  Then  along  the  uimamed  stream 
(Hopper  Creek)  southeasterly  and.  at  the 
fork  in  Section  3.  northeasterly  along 
the  stream  to  the  point  where  the  stream 
intersects  with  the  unnamed  dirt  road  in 
the  northwest  comer  of  Section  2,  T.6 
N.,R.5W; 

(10)  Then  proceed  in  a  straight  line  to 
the  light  duty  road  to  the  immediate 
northeast  in  Section  2.  then  along  the 
light  duty  road  In  a  northeasterly 
direction  to  the  point  at  which  the  road 
turns  90  degrees  to  the  left; 

(11)  Then  proceed  along  the  light  duty 
road  625  feet,  then  proceed 
northeasterly  (N  40°43'  E)  in  a  straight 
line  1.350  feet,  along  the  northern 
property  line  of  Assessor's  Parcel 
Number  27-380-08  (not  shown  on  the 
map),  to  State  Highway  29.  then 
continuing  in  a  straight  line 
approximately  .1  mile  to  the  peak  of  the 
320+  foot  hill  along  the  western  edge  of 
the  Yountville  Hills; 

(12)  Then  proceed  due  east  to  the 
second  300-foot  contour  line,  then 
follow  that  contour  line  around  the 
Yountville  Hills  to  the  north  to  the  point 
at  which  the  300-foot  contour  line  exits 
the  Rutherford  quadrangle  map  for  the 
second  time; 

(13)  Then  proceed  (on  the  Yountville 
quadrangle  map)  in  a  straight  line  in  a 
northeasterly  direction  approximately  N 
34°30'  E  approximately  1.000  feet  to  the 
90  degree  bend  in  the  unimproved  dirt 
road  shown  on  the  map,  then  along  that 
road,  which  coincides  with  a  fence  line 
(not  shown  on  the  map)  to  the 
intersection  of  Conn  Creek  and  Rector 
Creek; 

(14)  Then  along  Rector  Creek  to  the 
northeast  past  the  Silverado  Trail  to  the 
Rector  Reservoir  spillway  entrance,  then 
proceed  due  north  along  the  spillway  of 
Rector  Reservoir,  then  east  and 
northeast  along  the  shoreline  of  Rector 
Reservoir  to  the  point  where  t.he  first 
unnamed  stream  enters  the  Reservoir; 


(15)  Thence  follow  the  unnamed 
stream  north  and  northeast  to  where  it 
intersects  an  unimproved  dirt  road  at 
the  1006-foot  benchmark; 

(IG)  Then  proceed  in  a  straight  line 
approximately  .6  mila  due  west  to  the 
intersection  of  an  unnamed  stream,  then 
follow  said  stream  downslope  to  the 
500-foot  contour  line,  and  along  that 
contour  line  northwesterly  through 
sections  18  and  13  to  the  intersection  of 
the  contour  line  with  the  southern 
border  of  Section  12  in  T.7  N.  R.5  W.; 

(17)  Then  proceed  in  a  straight  line  in 
a  westerly  direction  to  the  intersection 
of  Skellenger  Lane  with  the  Silverado 
Trail,  the  point  of  beginning. 

Signed:  Juno  1.1993. 
Daniel  R.  Black, 

Acting  Director. 

Approved:  June  21. 1993. 
)ohnP.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 
and  Trade  Enforcement). 
IFR  Doc.  93-1  "".riSl  F;led  7-1-93.  3:45  am) 
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ENVIRONMENTAL  PnOTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-4674-81 

Ocean  Dumping:  Designation  o' Site, 
Norralk,  VA 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  designates  a  new 
dredged  material  disposal  site  located 
offshore  of  Norfolk,  Virginia  as  an  EPA 
approved  ocean  dumping  site  for  the 
dumping  of  dredged  material  that  meets 
ocean  dumping  criteria  removed  from 
the  entrance  channels  to  the  Chesapeake 
Bay  and  other  lower  Chesapeake  Bay 
areas.  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  this  material.  The  final  site  is  subject 
to  monitoring  to  insure  that 
unacceptable  adverse  environmental 
impart-  do  not  occur. 
EFFECTIVE  DATE:  This  designation  shall 
become  effective  .;n  I:ily  2. 1993. 
ADDRESSES:  S'.^nd  comments  to: 

William  C.  Muir,  Environmental 
Assessment  Branch.  Environmental 
Se-.vi^^o  Division,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia.  FA 
19107. 

The  file  supporting  this  designation  is 
available  for  public  inspection  at  the 
following  locations; 


federal  Register  /  \  c 


:6   '   Fndav,  !i 
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Environmental  Protection  Agency, 
Public  Information  Reference  Unit, 
foom  2904  (rear),  401  M  Street,  SW.. 
Washington.  DC  20460. 

EPA  Region  ID.  841  Chestnut  Street. 
Philadelphia.  PA. 

Norfolk  District,  U.S.  Army  Corps  of 
Engineers.  803  Front  Street,  Norfolk. 
\'  ' 

FO.^  FURTHER  iWfORMATION  CONTACT. 
William  C.  Muir.  Environmental 
Assessment  Branch,  U.S.  EPA  Region 
ni.  841  Chestnut  Building.  Philadelphia, 
PA  19107.  (215)  597-2541. 

SL'PPLEWENT*RV  INFOOMA'iOS: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23. 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  site  designation  is  within  Region  III 
and  is  being  made  pursuant  to  that 
authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  I,  subchapter  H. 
§  228.4)  state  that  ocean  dumping  sites 
will  be  designated  bv  promulgation  in 
this  part  228 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq.  ( "NTPA")  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment  While  NTPA  does  not 
apply  to  EPA  activities  of  this  type.  EPA 
has  voluntarily  committed  to  prepare 
ElS's  in  connection  with  ocean  dumping 
site  designations  such  as  this.  (See  39 
FR  16186.  (May  7.  1974)). 

The  EPA  has  prepared  a  draft  and 
final  Environmental  Impact  Statement 
(EIS)  entitled  "Environmental  Impact 
Statement  for  the  Designation  of  an 
Ocean  Dredged  Material  Disposal  Site 
Located  Offshore  Norfolk  Virginia."  On 
August  9. 1991  a  notice  of  availability 
of  the  draft  EIS  for  public  review  and 
comment  was  published  in  the  Federal 
Register  at  (56  FR  154).  The  public 
cc.T.rr.ent  pe.nod  on  this  draft  EIS  closed 
September  30,  1991 

On  Febrjan-  5,  1993,  a  notice  of 
a\  ailabihtv  cf  the  final  EIS  for  public 
review  a.id  comment  was  published  in 
the  Federal  Register  at  (58  FR  23).  The 


public  comment  period  on  the  final  EIS 
closed  March  8. 1993.  No  major 
comments  or  concerns  were  raised  on 
the  final  EIS.  Anyone  desiring  a  copy  of 
the  EIS  may  obtain  one  from  the  address 
given  above. 

EPA  has  initiated  section  7 
consultation  under  the  Endangered 
Species  Act  with  the  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
Ser\'ice. 

C  Site  Designation 

The  Norfolk  Ocean  Disposal  Site  is 
the  primary  disposal  site  for  the 
disposal  of  suitable  material  from 
dredging  operations  in  the  lower 
Chesapeake  Bay  region. 

The  Norfolk  Ocean  Disposal  Site, 
which  is  needed  to  accommodate 
current  and  future  disposal 
requirements  of  dredged  material,  is 
located  approximately  17  nautical  miles 
(31  kilometers)  west  of  the  mouth  of  the 
Chesapeake  Bay.  The  site  is  delineated 
by  a  circle  with  a  radius  of  4  nautical 
miles  (7.4  kilometers)  centered  at  36 
degrees.  59  minutes  north  latitude,  and 
75  degrees.  39  minutes  west  longitude. 
The  Norfolk  Ocean  Disposal  Site 
partially  overlaps  an  area  used  for 
dredge  material  disposal  prior  to  the 
1960  s.  Water  depth  in  the  area  ranges 
ft-om  43-85  feet  (13.1-26  meters). 
Extensive  characterization  and 
delineation  of  this  site  as  an  acceptable 
disposal  site  is  presented  in  the  EIS. 

D.  Regulate n  Ktq.jirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean  disposal 
sites  for  continuing  use.  Sites  are 
selected  so  as  to  minimize  interference 
with  other  marine  activities,  to  keep  any 
temporary  perturbations  from  the 
dumping  from  causing  impacts  outside 
the  disposal  site,  and  to  permit  effective 
monitoring  to  detect  any  adverse 
impacts  at  any  early  stage.  Where 
feasible,  locations  off  the  Continental 
Shelf  are  preferred.  If  at  any  time 
disposal  operations  at  an  interim  site 
cause  unacceptable  adverse  impacts,  the 
use  of  that  site  will  be  terminated  as 
soon  as  suitable  alternate  disposal  sites 
can  be  designated.  The  general  criteria 
are  given  in  §  228.5  of  the  EPA  Ocean 
Dumping  Regulations,  and  §  228.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 

The  designated  site  conforms  to  the 
five  general  criteria.The  characteristics 
of  the  designated  site  are  below 
reviewed  in  terms  of  the  11  specific 
criteria  for  site  selection. 


J.  Geographical  Position,  Depth  of 
Water.  Bottom  Topogmphy,  and 
Distance  from  Coast  (40  CFR 
228.6(a)(l)l 

The  proposed  Norfolk  Ocean  Disposal 
Site  is  centered  at  36  degrees.  59  feet 
North  latitude,  and  75  degrees.  39  feet 
West  longitude,  and  has  a  radius  of  four 
nautical  miles  (7.4  kilometers).  Water 
depths  in  the  area  range  from  43  to  85 
feet  (13  to  26  meters).  Water  depths  near 
the  center  of  the  area  range  from  65  to 
80  feet  (19.8  to  24.4  meters).  The  bottom 
topography  is  generally  fiat  with  depth 
contours  running  parallel  to  the 
coastline.  The  bottom  topography  slopes 
from  43  feet  (13.1  meters)  at  the 
northwest  edge  of  the  disposal  area  to 
85  feet  (25.9  meters)  on  the  eastern  edge 
of  the  area.  The  center  of  the  proposed 
Norfolk  Ocean  Disposal  Site  is  located 
approximately  17  nautical  miles  (31 
kilometers)  from  the  nearest  land. 

2.  Location  in  Relation  to  Breeding. 
Spawning.  Nurseiy,  Feeding,  or  Passage 
Areas  of  Lining  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)l 

The  Chesapeake  Bay.  Norfolk  Harbor, 
and  adjoining  offshore  ocean  areas 
support  a  relatively  abundant  and 
diverse  biological  community.  The 
distribution  and  abundance  of 
individual  species  depends  on  the 
spawning  habits  and  environmental 
preferences  of  the  species  and  the 
season  of  the  year.  Fish  and  other 
aquatic  organisms  (e.g.,  crabs,  plankton) 
migrate  into  and  out  of  the  Bay 
throughout  the  year  enroute  to 
spawning  grounds  or  juvenile 
development  areas.  Several  of  the  fish 
and  shellfish  species  that  inhabit 
nearshore  areas  have  commercial  or 
recreational  importance.  Previous 
studies,  however,  have  shown  that  the 
proposed  Norfolk  Ocean  Disposal  Site  is 
not  an  important  breeding,  spawning,  or 
nurser}-  area  for  fish  because  it  is 
located  far  offshore.  No  harvestable 
quantities  of  fish  or  shellfish  are  known 
to  exist  in  the  area. 

Studies  indicate  that  disposal 
activities  at  the  proposed  site  are 
unlikely  to  have  substantial  adverse 
effects  on  aquatic  organisms,  mainly 
because  organism  populations  are 
widely  distributed  on  the  continental 
shelf. 

3  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR  228(a)(3)l 

The  center  of  the  proposed  Norfolk 
Ocean  Disposal  Site  is  located  17 
nautical  miles  (31.5  kilometers)  from  the 
nearest  recreational  beach  at  Virginia 
Beach,  Virginia.  Thus,  the  closest  edge 
of  the  site  is  13  nautical  miles  (24 
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kilometers)  fr^j'n  the  bt^ac.h  The 
Triangle  Wrecks,  a  popular  sport  fishing 
and  diving  location,  is  located  4.8 
nautical  miles  (8.9  kilometers)  from  the 
site.  Net  sediment  transport  is 
negligible.  Bottom  currents  are 
rriHirforologically  controlled  and  may 
1     nurit  for  the  nonuniform 
st'i;i mentation  rates  measured 
• "  roughout  the  site  .  In  addition, 
n  itt^ria!  with  an  age  less  than  10  years 
)s*t-'d  at  the  site,  which 

>=;  t.hat  deposition  of  material 
■  the  site.  It  is  unlikely  that 

■■•^•^-  i!  disposed  at  the  site 
A  I  ^  1  >^ ',  -Fi :  =  7  orted  to  beeches  or 
other  amenity  areas. 

4  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Wastes,  If  Any 
(40  CFB  228.6(a)(4)) 

The  proposed  Norfolk  Ocean  Disposal 
Site  will  be  used  for  disposal  of  new 
work  and  maintenance  material  dredged 
from  the  lower  Chesap)eake  Bay.  The 
proposed  site  could  be  used  for  the 
disposal  of  appropriate  material  from 
the  Thimble  Shoals,  Cape  Henry. 
Atlantic.  Hampton  Roads,  York  Spit. 
and  possiblv  other  channels  within  the 
lower  Chesapeake  Bay  area.  The 
quantity  of  material  to  be  placed  at  the 
site  depends  on  the  quality  of  the 
dredged  material.  Only  material  that 
meets  ocean  dumping  criteria  will  be 
disposed  at  the  proposed  site.  This 
includes  unconsolidated  fine  to  medium 
grain  sands,  silts,  and  clays.  The  Craney 
Island  Containment  Area  will  receive 
material  not  suitable  for  ocean  disposal, 
and  the  Dam  Neck  Ocean  Disposal  Site 
will  receive  material  for  which  it  has 
been  designated.  Dredge  material  that 
consists  01  clean  sands  will  be  used  for 
beach  replenishment  or  disposed  at  the 
Dam  Neck  site. 

Different  dredged  material  disposal 
management  plans  would  result  in 
varying  amounts  of  dredge  material 
placed  in  each  of  the  disposal  areas. 
U.S.  Army  Corps  of  Engineers,  Norfolk 
District  estimates  that  250  million  cubic 
yards  of  dredge  material  from  Federal. 
State,  and  private  dredging  projects  may 
be  disposed  at  the  proposed  site  over 
the  ne.xt  50  years.  To  dispose  of  this 
material  at  the  proposed  Norfolk  Ocean 
Disposal  Site,  the  Corps  of  Engineers 
will  probably  employ  bucket  and  scow 
or  hopper  dredges  of  5,000  to  8,000 
cubic  yard  capacity.  The  dredges  will  be 
either  split-hull  or  bottom-dump  design. 

The  suitability  of  materials  dredged 
from  areas  in  the  lower  Chesapeake  Bay 
for  ocean  disposal  has  been  investigated 
by  several  authors.  These  studies  are 
summarized  in  the  Supplemental 


Information  Report  to  the  findl 
Environmental  Impact  Statement  for  the 
Norfolk  Harbor  and  Channels,  Virginia. 
Deepening  and  Disposal  project 
prepared  by  the  U.S.  Army  Corps  of 
Engineers,  Norfolk  District.  These 
studies,  which  include  the  use  of 
bioassays  and  chemical  analysis, 
conclude  that  only  sediments  dredged 
from  the  southern  branch  of  the 
Elizabeth  River  could  not  be  ocean 
disposed.  In  addition,  materials  dredged 
from  the  outer  channels  (i.e..  Thimble 
Shoal  and  Atlantic  channels)  could  be 
used  for  beach  replenishment. 

The  suitability  of  dredge  material  for 
ocean  disposal,  however,  would  have  to 
be  determined  for  each  dredging 
operation.  According  to  section  103  of 
the  MPRSA,  any  proposed  dumping  of 
dredge  material  into  ocean  waters  must 
be  evaluated  through  the  use  of  criteria 
listed  in  40  CFR  parts  220  through  228. 
The  Corps  of  Engineers  and  the  EPA 
have  specific  guidance  for  the 
evaluation  of  potential  environmental 
impacts  of  the  ocean  disposal  of 
dredged  material.  The  suitability  for 
ocean  disposal  of  dredge  material  is 
determined  through  the  use  of 
evaluation  techniques  such  as  bioassays 
and  bioaccumulation  testing. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFB  228.6(a)(5)) 

The  U.S.  Army  Corps  of  Engineers, 
Norfolk  District,  sponsored  a  monitoring 
program  for  the  site  in  the  early  1980's. 
Parameters  that  were  monitored,  as 
identified  in  the  1982  Final 
Environmental  Impact  Statement, 
include  benthic  infauna, 
bioaccumulation  in  three  species  of 
marine  organisms,  sediment  quality, 
zooplankton.  and  20  water  quality 
variables.  Investigations  that  the 
monitoring  data  collected  by  these 
efforts  when  combined  with  statistical 
models  can  be  used  as  an  effective 
"early  warning  system"  for  major  water 
quality  changes  Uiat  may  be  associated 
with  disposal  activities  at  the  Norfolk 
Ocean  Disposal  Site. 

During  the  summer  of  1990.  sediment 
and  benthic  samples  were  collected  by 
the  U.S.  EPA.  Region  III  during  a  site 
monitoring  survey.  Results  of  this 
sampling  effort  should  be  available  for 
incorporation  into  the  final 
Environmental  Impact  Statement. 
Future  monitoring  efforts  will  be 
planned  if  the  site  is  designated. 
Monitoring  plans  should  be  easily 
implemented  and  will  be  consistent 
with  site  management  plans. 


6.  Disposal.  Hnnzontnl  Transport,  and 
Vertical  Mixing  Charnctenstics  of  the 
Area.  Including  Pn-vailmg  Current 
Direction  and  Velocity.  If  Any  (40  CFB 
228.6(a)(6)) 

Winter  currents  at  the  site  flow  to  the 
south-southwest  and  velocities  that 
average  10  cm/sec  Summer  surface 
currents  flow  to  the  west  or  northwest 
and  are  generally  weaker  than  winter 
currents.  Near-bottom  summer  currents 
average  about  2  cm/sec  and  flow  to  the 
west.  It  has  been  established  that  a 
velocity  of  35  cm./sec  is  needed  to 
initiate  movement  (e.g.,  erosion)  of  fine 
grained  sands:  however,  current 
velocities  of  this  magnitude  occur  at  the 
site  only  during  winter  storms.  Flow  in 
both  seasons  is  highly  wind  direction 
dependent.  Dispersal  of  dredged 
material  during  dumping  operations 
was  evaluated  during  a  test  dump 
during  October  1981   No  widespread 
dispersal  of  dredged  materia!  daring 
disposal  operations  was  shown  to  occur. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFB  228.6(a)(7)) 

A  portion  of  the  proposed  Norfolk 
Ocean  Disposal  Site  overlaps  an  area 
used  for  the  disposal  of  dredged 
material  from  the  Thimble  Shoal  and 
Qjpe  Henry  Channels  prior  to  1971  No 
cumulative  environmental  effects  of  the 
past  dumping  activities  have  been 
identified;  benthic  communities  at  the 
Norfolk  Ocean  Disposal  Site  are  similar 
to  those  of  surrounding  areas  In 
addition,  no  unacceptable  adverse 
impacts  have  been  idantified  at  the 
currently  used  Dam  Neck  Ocean 
Disposal  Site. 

8.  Interference  uith  Shipping,  Fishing, 
Becreotion,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean. 
(40  CFR  228.6(a)(8)) 

Use  of  this  site  is  not  expected  to 
interfere  with  known  shipping, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish 
activities,  or  ar«as  of  special  scientific 
importance.  Some  short-term  disruption 
of  recreational  fishing  activities  is 
possible  in  the  immediate  area  of 
disposal  activities.  The  proposed 
Norfolk  Ocean  Disposal  Site  is  located 
in  an  area  known  to  be  frequented  by 
herring  [Clupea  harengus),  king 
mackerel  {Scomberomorus  cavalla), 
porgy  {Stenotomus  chrysops), 
windowpane  flounder  [Scnphthalwus 
aquosus],  bluefish  [Ponialomjs 
saltatrix),  samm.er  founder  [Faralichthys 
dentatus)  and  is  m  the  viciiiity  of  an 
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area  known  to  have  harvestable 
quantities  of  sea  scallop  (Placopecten 
magellanicua).  The  area  is 
approximately  35  nautical  miles  (64 
kilometers)  south  of  currently  harvested 
Surf  Clam  (Spisula  solidissima)  beds. 
Surveys  of  the  proposed  Norfolk  Ocean 
Disposal  Site  have  found  no  known 
harvestable  quantities  offish  or 
shellfish.  Industrial  fisheries  in  the  area 
are  spiny  dogfish  (Squalus  acanthias). 
Northern  searobin  [Prionotus  carolinus] 
and  spotted  hake  [Urophycis  regius).  No 
harvesting  of  industrial  fish  ^ecies  is 
known  to  occur  in  this  area. 

9  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Sitn-eys  (40  CFH  228.6(al(9l) 

Previous  investigations  and  baseline 
surveys  show  the  proposed  water  and 
sediment  quality  and  other 
environmental  characteristics  of  the 
Norfolk  Ocean  Disposal  Site  to  be 
typical  of  the  mid-Atlantic  region. 
Specific  information  regarding  the  water 
quality  and  ecology  of  the  site  is 
discussed  in  the  EIS.  In  summary,  the 
proposed  site  does  not  possess  any 
unique  characteristics  that  would 
preclude  its  designation  and  use  as  a 
disposal  site.  The  designation  and  use  of 
the  Norfolk  Ocean  Disposal  Site  would 
not  result  in  unacceptable 
environmental  impacts  on  organisms 
that  live  near  or  migrate  through  the 
site. 

to  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(aj(10)) 

Based  on  information  available  on  the 
community  structure  of  the  proposed 
site,  no  change  in  benthic  species 
composition  is  expected.  The 
communities  currently  defining  the  site 
are  characteristic  of  the  mid-Atlantic 
region.  No  change  in  substrate  is 
anticipated  if  the  site  is  used  for  dredge 
material  that  meets  ocean  disposal 
criteria.  Past  disposal  activities  adjacent 
to  the  proposed  site  and  at  the  Dam 
Neck  Ocean  Disposal  Site  have  not 
resulted  in  the  development  or 
recruitment  of  any  nuisance  species. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFF  228.6(al(n)l 

An  archeological  survey  of  the  area  by 
side-scan  sonar  was  conducted  during 
late  1981.  No  sites  of  archeological 
interest  that  would  be  endangered  by 
the  proposed  disposal  operations  were 
found.  The  survey  and  subsequent 
report  was  coordinated  with  the  State 
Historical  Preservation  Officer. 


E.  Action 

Based  on  the  draft  and  Final  EISs. 
EPA  concludes  that  the  site  may 
appropriately  be  designated  for  use.  The 
site  is  compatible  with  the  general 
criteria  and  specific  factors  used  for  site 
evaluation. 

The  designation  of  the  Norfolk  Ocean 
Disposal  Site  as  an  EPA  approved  Ocean 
Dumping  Site  is  being  published  as  final 
rulemaking.  Management  of  this  site 
will  be  delegated  to  the  Regional 
Administrator  of  EPA  Region  III. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such 
a  site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  commence,  other  than  that  already 
approved  under  section  103  of  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act.  the  Corps  of  Engineers 
must  evaluate  a  permit  application 
according  to  EPA's  ocean  dumping 
criteria.  EPA  has  the  authority  to 
disapprove  the  actual  dumping,  if  it 
determines  that  environmental  concerns 
under  the  Act  have  not  been  met. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major  "  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  "major"  rule.  Consequently,  this 
rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis. 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
etseq. 


List  ofSublecta  in  40  CFR  Part  228 

Water  pollution  control. 

Stanley  L.  Laskowski. 

Acting  Regional  Administrator.  EPA  Region 
III 

In  consideration  of  the  forgoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below: 

PART  22»— {AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S  C.  1412  and  1418 

2.  Section  228.12  is  amended  by 
adding  paragraph  (b)(94)  to  read  as 
follows: 

§228.12  Delegation  of  management 
authority  for  Interim  ocean  dumping  aitea. 

*         •         •         •         • 

(b)  •  •  • 

(94)  Norfolk.  Virginia.  Dredged 
Material  Disposal  Site-Region  III. 
Location  (center  point): 

Latitude-36°5900"  N. 

Longitude-75''39'00"  W. 
Size:  Circular  with  a  radius  of  7.4 

kilometers{4  nautical  miles). 
Depth:  Ranges  from  13.1-26  meters. 
Primary  Use:  Dredged  material. 
Period  of  use:  Continuing  use. 
Restrictions:  Site  shall  be  limited  to 

suitable  dredged  material  which 

passed  the  criteria  for  ocean  dumping. 
IFR  Doc.  93-15691  Filed  7-J-93;  8  45  am) 
BiLUNG  cooe  (seo-so-F 


DEPA^-'T     '  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Parti? 

RIN  1018-AB53 

Endangered  and  Threatened  Wildlife 
and  Plants;  Dete--     ation  of 
Endangered  Steins  'jr  Three  Endemic 
Puerto  Rican  Ferns 

AGENCY  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Ser\'ice  determines 
Thelypteris  inabonensis  (no  common 
name).  7.  verecunda  (no  common 
name),  and  T.  yaucoensis  (no  common 
name)  to  be  endangered  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  These  three  species,  all 
terrefttrial  ferns  endemic  to  the  island  of 
Puerto  Rico,  are  currently  restricted  to 
two  or  three  localities  each.  The  ferns 
are  threatened  by  habitat  destruction 
and  modification,  forest  management 
practices,  hurricane  damage,  restricted 
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distribution,  and  possible  collection. 
This  final  rule  will  implement  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Thelyjitens  mabonensis.  T  yaucoensis. 
EFFECTIVE  DATE:  August  2.  1993. 
ADDRESSES.  The  complete  file  for  this 
rale  is  available  for  insptjction,  by 
appointment,  during  normal  business 
hours  at  the  Caribbean  Field  Office,  U.S. 
Fish  and  Wildlife  Ser.ice  P  O  Box  491, 
Boqueron.  Puerto  Rico  00622,  and  at  the 
Service's  Southeast  Regional  Office. 
suite  1282,  75  Spnng  Street.  SW., 
Atlan'a,  Geon^ia  30303 
FOfl  FURTHER  INFORMATION  CONTACT:  Ms. 
Marelisa  Rr. era  at  'he  Caribbean  Field 
Office  a  J  I'^^-s   8i)Ct  8S1-7297)  or  Mr. 
Dave  Flenin^ing  at  the  Atlanta  Regional 
Office  address  '404   311-3583). 

SUPPLEMENTARY  INFORMATION: 

Background 

Thpivptens  inabonensis  was 
d*^srr;bed  by  Dt  George  R.  Proctor  in 
:  9f?5  h-om  specimens  collected  at  the 
headwaters  of  the  Rfo  Inabon.  Toro 
Negro  Commonwealth  Forest,  in  the 
municipality  of  Ponce  (Proctor  1989).  In 
1988,  it  was  found  near  the  summit  of 
Cerro  Rosa  in  the  municipality  of  Ciales. 
No  other  localities  for  this  species  are 
known  (Proctor  1991).  T.  inabonensis  is 
rare  and  localized  in  wet  montane  forest 
at  e!eva';cns  of  1120  to  1250  meters.  In 
the  To'o  Negro  Commcnwealth  Forest, 
this  species  grows  along  a  stream  bank 
in  sierra  palm  (Prestoea  montana) 
forest,  on  the  east  bank  of  the  Rio 
Inabon.  Thirty-four  plants  were  counted 
in  this  locality  (Proctor  1991).  At  the 
Cerro  Rosa  locality,  approximately  12 
plants  were  found  in  deeply-shaded 
humus  near  the  summit  area.  The 
habitat  of  the  second  locality  is  montane 
mossy  forest  with  sierra  palms. 

Thelypteris  inabonensis  is  a  terrestrial 
fern  with  an  erect  and  slender  (ca  0.5 
cm  diameter)  rhizome  that  is  clothed  at 
the  apex  with  numerous  dark  lustrous 
brown,  and  densely  setulose  scales.  The 
fronds  are  erect-arching,  up  to  60  cm 
long.  The  stipes  are  5-lD  cm  long  and 
clothed  with  grayish  acicular  hairs,  and 
they  have  numerous  spreading  scales 
Similar  to  those  of  ^he  rhizome.  This 
species  differs  from  ail  other  Puerto 
Rican  thelv-pterid  ferns  due  to  the 
prf-senre  of  scales  and  acicular  hairs  on 
tne  rachis  The  blades  are  narrowly 
eiiipt.c.  and  up  to  55  cm  long.  The 
species  has  2'j-30  pairs  of  sessile 
pinnae,  rounded  at  the  apex,  and  with 
up  to  7  pairs  of  simple  veins.  The  tissue 
has  numerous  short,  erect,  acicular  hairs 
and  lacks  glands.  The  small  son,  which 
have  a  densely  long-ciliate  indusium, 
are  located  dorsallv  on  veins. 


The  size  and  the  beauty  of  this  fern 
makes  the  species  verv-  attractive  to 
collectors.  .*ilthough  f  inabonensis 
occurs  within  the  Toro  Negro 
Commonwealth  Forest  i managed  by  the 
Commonwealth  Department  of  Natural 
Resources)  where  collecting  is  not 
permitted,  the  areas  are  difficult  to 
monitor.  Also,  the  sheltered  areas  of  the 
Rio  Inabon  were  lightly  affected  by 
Hurricane  Hugo  in  1989  The  fact  that 
only  46  individuals  are  known  to  exist 
in  only  two  localities,  makes  the  species 
vulnerable  to  the  loss  of  even  one 
individual. 

Thelypteris  verecunda  was  described 
by  Dr.  George  R.  Proctor  in  1985  from 
specimens  collected  firom  Barrio 
Charcas  in  the  municipality  of 
Quebradillas  (Proctor  1989).  Two  other 
localities  are  known  for  the  species 
Barrio  Bayaney,  Hatillo,  and  Barrio 
Cidral  in  the  municipality  of  San 
Sebastian,  In  Quebradillas  and  San 
Sebastian,  only  one  individual  has  been 
reported  from  each  locahty.  In  Barrio 
Bayaney,  about  20  plants  are  known 
(Proctor  1988).  All  these  localities  are 
privately  owned  lands. 

Thelypteris  verecunda  is  a  terrestrial 
fern  with  creeping,  2-3  mm  thick 
rhizomes.  The  apex  bears  brown  scales, 
1  mm  long  and  0.5  mm  wide.  The 
species  has  dimorphic  fronds  which  are 
clothed  throughout  with  star-shaped 
hairs,  and  numerous,  much  longer 
simple  hairs.  The  stipes  or  stalks  are  1- 
1.5  cm  long  and  0.4-0.5  mm  thick.  The 
sterile  blades  are  oblongate,  2.5—4  cm 
long,  1.5-2  cm  broad,  truncate  at  the 
base,  and  rounded  at  the  broadly  lobed 
apex.  The  sterile  blades  have  2-4  pairs 
of  short-stalked,  round-oblong,  0.8-1  cm 
long  and  0.4-0.6  cm  wide,  entire  pinnae 
with  simple  veins.  The  fertile  blades  are 
linear  to  attenuate.  13-15  cm  long,  1.2- 
1.8  cm  broad,  and  truncate  at  the  base. 
The  rachis  bears  a  minute  proliferous 
bud  below  the  apex.  These  blades  have 
15-20  pairs  of  mostly  rounded-oblong  to 
oval,  0.3-0.4  cm  wide,  short-stalked, 
entire  pinnae.  The  small  and  erect  sori, 
which  have  a  minute  indusium,  are 
located  in  an  inframedial  position,  and 
bear  a  tuft  of  long,  white,  and  simple 
hair. 

The  fact  that  this  fern  is  very  rare  and 
is  known  from  only  three  sites  makes 
the  species  extremely  vulnerable  to  the 
loss  of  any  individual.  Clearing  or 
development  of  these  privately  owned 
areas  would  resuh  in  elimination  of  the 
species.  The  species  could  also  be  an 
attractive  item  for  collectors. 

Thelypteris  yaucoensis  was  described 
by  Dr.  George  R.  Proctor  in  1984  from 
specimens  collected  at  Barrio  Rubias  m 
the  municipality  of  Yauco  (Proctor 
1989).  This  species  is  also  known  from 


two  other  localities:  Los  Tres  Picachos, 
Barrio  Toro  Negro  in  Ciales;  and  the 
summit  area  of  Pico  Rodadero,  Bamo 
Sierra  Alta  in  the  municipality  of 
Yauc  o  Approximately  65  individuals 
ha\e  been  estimated  in  these  3  sites 
(Proctor  1988).  This  endemic  fern  is 
ver,  rare,  and  is  located  in  humus  on 
steep,  shaded  rocJcy  banks  and  ledges  at 
high  elevations  (850-1200  meters) 
(Proctor  1989). 

Thelypteris  yaucoensis  is  a  terrestrial 
fern  with  an  erect,  0  5  mm  thick 
rhizome,  which  is  bearded  at  the  apex 
with  a  tuft  of  brown,  narrowly  to 
broadly  lance-attenuate,  5-8  mm  long 
scales.  The  few  fronds  are  44-52  cm 
long  and  have  lustrous  light  brown, 
glabrous,  18-22  cm  long  stipes  The 
blades  are  narrowly  deltate  to  oblong, 
25-31  cm  long,  10-14  cm  broad, 
acuminate  at  the  apex,  and  truncate  at 
the  base.  The  rachis,  costae  and  costules 
are  more  or  less  stellate-puberulous  on 
both  sides  This  fern  has  13-15  pairs  of 
alternate,  irregularly  linear-oblong 
pinnae.  The  pinnae  are  mostly  simple, 
with  5-6  pairs  of  veins  and  are  ail  free, 
except  for  the  lowest  pairs  which  ere 
more  or  less  joined.  This  fern  has 
inframedial  to  medial  sori.  which  are 
ciliated  with  minute  forked  and  3- 
branrhed  hairs  and  have  small  indusia 
often  hidden  by  the  sporangia 

T.  yaucoensis  is  also  located  on 
privately  owned  land.  Clearing  or 
development  of  the  areas  would  result 
in  the  elimination  of  the  species.  This 
species  would  be  very  attractive  for 
collectors.  The  extreme  rarity  of  this 
fern  makes  the  species  very  vulnerable 
to  the  loss  of  any  individual. 
Thelypteris  inabonensis,  T. 
verecunda.  and  T.  youcopns/s  were 
recommended  for  Federal  listing  in  an 
interagency  workshop  held  to  discuss 
candidate  plants  in  September  1988. 
The  species  were  subsequently  included 
as  cat"gorv  1  (species  for  which  the 
Service  has  substantial  information 
supporting  the  appropriateness  of 
proposing  to  list  them  as  endangered  or 
threatened)  m  the  notice  of  review  for 
ph;:t  taxa  published  in  the  Federal 
Regi.ster  of  February'  21.  1990  (55  FR 
6184)   Thelypteris  inabonensis  and 
Thelvptens  verecunda  are  considered  to 
be  critical  plants  by  the  Natural  Heritage 
Program  of  the  Puerto  Rico  Department 
of  Natural  Resources.  A  proposed  nile  to 
list  these  three  species  as  endangered 
was  published  on  November  9,  1992  (57 
FR  53309) 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  of 
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information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico.  Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  requested  to  comment.  A 
newspaper  notice  inviting  general 
public  comment  was  published  in  The 
San  Juan  Star  on  November  29.  1992. 
and  in  El  Nuevo  Dia  on  November  30. 
1992.  Three  letters  of  comment  were 
received  and  are  discussed  below.  A 
public  hearing  was  neither  requested 
nor  held. 

The  Puerto  Rico  Department  of 
Natural  Resources,  Natural  Heritage 
Division  (PRNHD).  supported  the  listing 
of  Thelypteris  inahonensis  and  T. 
yaucoensis  as  endangered  species.  In 
the  case  of  T.  verecunda.  the  PRNHD 
pointed  out  that  Proctor  (1989) 
discussed  the  possibility  that  this 
species  is  a  hybrid  between  T.  ahidita 
and  T.  reptans.  The  PRNHD 
recommended  postponement  of  the 
designation  of  this  species  as 
endangered  until  this  uncertainty  was 
clarified.  The  author  of  this  taxon.  Dr. 
George  Proctor,  was  contacted  by  the 
Service  to  clarify  this  uncertainty.  Dr. 
Proctor  stated  that  he  had  only 
suggested  that  T.  verecunda  might 
possibly  be  a  hybrid  because  T.  abdita 
and  T.  reptans  were  present  in  the  same 
area.  He  does  not  have  any  evidence 
(morphological  or  c>1oIogicalJ  to 
establish  that  the  species  in  question  is 
a  hybrid  species.  He  strongly 
recommended  the  designation  of  T. 
verecunda  as  endangered,  due  the  fact 
that  the  only  known  population  (20 
individuals)  is  located  on  privately 
owned  land  (Proctor,  pers.  comm.) 
The  U.S.  Forest  Service  provided 
comments,  but  did  not  indicate  either 
support  or  objection  to  listing  the 
species. 

A  private  citizen.  Dr.  Wayne  R.  Owen, 
supported  the  listing  of  the  three  fern 
species  based  on  the  best  interest  of  the 
species  and  the  communities  in  which 
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Si!m!7'..n  (ji  >dLiori  Affecting  the 

After  the  through  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Thelypteris  inabonensis.  T. 
verecunda,  and  T.  yaucoensis  should  be 
classified  as  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
■Jie  Endangered  Species  Act  (16  U.S.C. 
1531  ef  seq]  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  dun  to  one  or  more  of  the  five 


factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Thelypteris  inabonensis  Proctor. 
Thelypteris  verecunda  Proctor,  and 
Thelypteris jaucoensis  Proctor  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Destruction  and  modification  of 
habitat  may  be  one  of  the  most 
significant  factors  affecting  the  numbers 
and  distribution  of  these  three  endemic 
ferns.  Two  of  the  species  (7.  verecunda. 
and  T.  yaucoensis)  are  known  only  from 
privately  owned  lands.  The  clearing  or 
development  of  these  areas  would  result 
in  the  elimination  of  these  species. 
Although  T.  inabonensis  occurs  within 
a  Commonwealth  forest  (Toro  Negro 
Commonweath  Forest),  the  small 
populations  may  be  affected  by  forest 
management  practices  and  collection 
These  three  fern  species  are  rate, 
extremely  restricted  in  distribution,  and 
very  vulnerable  to  habitat  destruction  or 
modification.  The  extreme  rarity  of 
these  species  makes  the  loss  of  any 
individual  even  more  critical. 

B.  Ovenitilization  for  Commercial. 
Fecreational.  Scientific,  or  Educational 
Purposes 

Taking  for  these  purposes  has  not 
been  a  documented  factor  in  the  decline 
of  these  fern  species.  However,  these 
three  species  may  be  very  attractive  to 
collectors. 

C.  Disease  or  Predation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 
these  species. 

D.  The  Inadequacy  of  Existing 
Pegulatory  Mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species.  However. 
Thelypteris  inabonensis,  T.  verecunda. 
and  T.  yaucoensis.  are  not  yet  on  the 
Commonwealth  list.  Federal  listing  will 
provide  immediate  protection  and.  if  the 
species  are  ultimately  placed  on  the 
Commonwealth  list,  enhance  their 
protection  and  possibilities  for  funding 
needed  research. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Probably  the  most  important  factor 
affecting  T.  inabonensis,  T.  verecunda. 
and  T.  yaucoensis  in  Puerto  Rico  is  their 
limited  distribution.  In  1989.  Hurricane 
Hugo  lightly  damaged  the  area  where 
Thelypteris  inahonensis  is  found. 


T^e  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Thelypteris 
inabonensis.  T.  verecunda.  and  T. 
yaucoensis  as  endangered.  The  extreme 
rarity  of  these  ferns  makes  the  species 
very  vulnerable  to  the  loss  of  any  plant. 
Only  two  populations  of  T.  inabonensis, 
three  populations  of  T.  verecunda.  and 
three  populations  of  T.  yaucoensis  are 
known  to  occur.  Collecting  may  severely 
impact  these  populations.  Habitat 
modification  can  alter  microclimatic 
conditions,  end  thus  may  dramatically 
affect  these  ver>'  rare  and  endemic  fern 
species.  Therefore,  endangered  rather 
than  threatened  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not 
proposing  critical  habitat  for  this 
species  are  discussed  below  in  the 
"Critical  Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  Regulations 
found  at  50  CFR  part  424  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  The  . 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (ii)  Such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  both  reasons. 

The  number  of  populations  of 
Thelypteris  inabonensis,  T.  verecunda. 
and  T.  yaucoensis  are  so  small  that 
vandalism  and  collection  could 
seriously  affect  the  survival  of  these 
species.  The  size  end  the  beauty  of  these 
ferns  makes  the  species  very  attractive 
to  collectors.  Publication  of  critical 
habitat  descriptions  and  maps  in  the 
Federal  Register  would  increase  the 
likelihood  of  take  from  such  activities. 

Take  is  regulated  by  the  Act  with 
respect  to  endangered  plants  only  in 
cases  of  (1)  removal  and  reduction  to 
possession  of  listed  plants  from  lands 
under  Federal  jurisdiction,  or  their 
malicious  damage  or  destruction  on 
such  lands,  or  (2)  removal,  cutting, 
digging  up,  damaging,  or  destroying  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  With  the  exception  of  only 
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one  site  occumng  in  a  Commonwealth 
forest,  all  of  the  sites  for  these  ferris  v 
found  on  privatelv  owned  land,  and 
currently  receive  no  prnte<:1ion  under 
Commonwealth  law   While  listing 
under  the  Act  increases  the  public's 
awareness  of  a  species   pl.»;.lt,  it  can 
also  increase  the  (-;•";: '>i*i.hty  of  a  species 
to  collectors   D:^     .•■-■•  and  elimination 


of  anv  of  these  pi 


•i;ld  compromise 


the  survival  of  the  spev,.es.  These  ferns 
also  could  be  adversely  affected  by 
increased  visits  to.  and  associated 
trampling  of.  occupied  sites  as  a  result 
of  critical  habitat  designation. 

No  Federal  actions  are  foreseen  that 
would  affect  these  ferns.  In  the  unlikely 
event  that  Federal  involvement  should 
occur  in  the  areas  where  these  plants 
occur,  the  Service  believes  that  the 
species  can  be  protected  without  the 
designation  of  critical  habitat.  All 
involved  parties  and  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  these  species' 
habitats.  Protection  of  these  species' 
habitats  will  also  be  addressed  through 
the  recovery  process  and  through  the 
section  7  consultation  process,  as 
appropriate. 

.Available  Cuns«>rv  dtion  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
Commonwealth,  and  private  agencies. 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interas^ency  cooperation  provision 
of  'he  Aa  are  codified  at  50  CFR  part 


402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  these  three  fern  species,  as 
discussed  above.  Federal  involvement 
that  would  adversely  affect  the  species 
is  not  anticipated. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62,  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  pos.session. 
in  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L.  100-478)  to 
the  Act  prohibit  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  criminal  trespass  law.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  Commonwealth 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for 
the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  species  under 
certain  circumstances.  It  is  anticipated 
that  few  trade  permits  for  these  three 
species  will  ever  be  sought  or  issued, 
since  the  species  are  not  known  to  be  in 
cultivation  and  are  uncommon  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203 
(703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 


.A,<sts.sment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursutint  to  section  4(a)  of  the 
Endangered  Sfwcies  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  detprn;i:iafion 
was  published  in  the  Federal  Register 
on  October  25,  198.T  '4H  FH  4  -J44 
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t  1st  of  Subjects  in  50  CFR  Part  K 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Reguiiition  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
belovv'i 

PART  17_{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  US.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.Q  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noted 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order,  under 
the  family  Thelpteridaceae,  to  the  List  of 
Endangered  and  Thr»atened  Plants- 

§17  12     Endangered  and  threatened  plants 


(h)'   •   • 


UMI 


Fedpra!  Rptjstf 


Spedes 


Scientific  name 


and  Regulations 


Common  nam* 


Historic  range  Status       When  Hsted       9"^.         SpedaJ 

naoitat  nies 


Tfielyptp-da'-c.^ft  -Marsh  tern  famity: 

rK«,,-;-  p-T  nronensis    


Nona 


U.S.A  (PR) 


506 


NA 


NA 


Thefypteris  verecunda None USA  (PR)  e 

Thelypterts  yaucoensis None U.SA  (PR) E 


506 
506 


NA 
NA 


NA 
NA 


DatBd  Junes,  1993. 
Bruce  Blanchord, 
Acting  Director.  Fish  and  Wildlife  Sen-ice. 
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DEPARTMENT  OP  COMWERCt 

National  Oceanic  an3  At^-nosp^e^ic 
Admlnlslratioi 

50  CFR  Part  Z25 

[Docket  No,  92054.^-^'JC&6:  !  0   ^02259^0; 
Sin  ^6AB-AE2^ 

SuTimer  Flounder  Fishef-y 

AGENCv:  NatMfia!  Marine  Fisheries 
V  rv.(  »  NMFS).  NOAA.  Commerce. 

ACTION:  F.nal  rule. 

SbMMARv;  NO.Aj\  issues  this  final  nale  to 
:!:;•';')    ;:  a  '■^submitted  portion  of 
Amen  V.  e:;  J  to  the  Summer  Flounder 
Fishery  Mdi.agement  Plan  (Amendment 
2)  and  to  announce  to  the  effective  date 
of  a  requirement  for  annual  reports  from 
summer  flounder  dealers.  This  final  rule 
implements  a  mandatory  reporting 
requirement  for  owners  of  charter,  party, 
and  commercial  vessels  holding  Federal 
permits  for  the  summer  flounder 
fishery,  effective  January  1,  1994.  The 
intent  of  this  revision  is  to  replace  a 
mea.sure  proposed  in  the  earlier 
submission  of  Amendment  2  that  was 
disapproved  by  the  Secretary  of 
r-rrrr' ("■;•'"  (Spcretary). 
tFFfcC^vE  DATE:  January  1,  1994. 
ADDflESSES:  Copies  of  the  revised 
portion  of  Amendment  2  and  the 
environmental  impact  statement/ 
regulatory  impact  review  for  the  original 
Amendment  2  may  be  obtained  from 
John  C  Brv     n.  Director,  Mid-Atlantic 
Fishr-v  Management  Council,  room 
^  : ':)  Feinral  Building,  300  S.  New 
Street,  Lf  ■.  er.  [jL  19901-6790. 

Comment.s  regarding  the  burden-hour 
-'s';iTiates  or  any  other  aspect  of  the 
1,  'siltM  tion-of-ir:formation  requirements 


contained  in  this  final  rule  should  be 
sent  to  the  Northeast  Regional  Director, 
1  Blackburn  Dr..  Gloucester,  MA  01930, 
and  the  Office  of  Management  and 
Budget  (OMB),  Attention:  NOAA  Desk 
Officer,  Washington.  DC  20503. 
FOR  FURTHER  tHfOnux-r.  M  CONTACT: 
Kathi  L.  Rodrigu>  rce  Policy 

Analyst.  (508)  281-9324. 
SUPPLEMENTARY  INFORMATION: 
Amendment  2  was  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  in  consultation  with  the 
Atlantic  States  Marine  Fisheries 
Commission.  The  Council  submitted 
Amendment  2  to  the  Secretary  for 
review  under  section  304(b)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
Magnuson  Act  requires  the  Secretary  to 
approve,  disapprove  or  partially 
disapprove  fishery  management  plans  or 
amendments  based  upon  a 
determination  of  consistency  with 
national  standards  and  other  applicable 
law.  The  Secretary  announced 
disapproval  of  a  provision  of 
Amendment  2  that  would  have 
implemented  a  mandatory  vessel 
logbook  requirement  by  January  1.  1993. 
This  disapproval  was  announced  in  the 
final  rule  to  implement  Amendment  2 
(57  FR  57358.  December  4.  1992). 
The  mandatory  vessel  logbook 
requirement  was  disapproved  in 
Amendment  2  because  NMFS 
determined  that  the  summer  flounder 
logbook  requirement  would  be 
duplicative  of  existing  reporting 
requirements.  NMFS  concluded  than  it 
should  be  consolidated  into  a  coastwide 
mandatory  vessel  reporting  system  for 
fishing  off  the  Mid-Atlantic  and  New 
England  coasts,  targeted  for 
implementation  in  1994.  To  be 
consistent  with  NMFS's  plans  to 
implement  a  coastwide  vessel  reporting 
system,  the  Council  resubmitted  the 
summer  flounder  logbook  requirement 
to  the  Secretary  for  review  under  section 
304(b)(3)  with  the  provision  that 
implementation  is  to  occur  by  January  1, 
1994. 


The  specific  information  elements  the 
Council  requested  to  be  collected  are: 
(1)  The  vessel  name;  (2)  the  vessel 
permit  number;  (3)  date  sailed;  (4)  date 
landed;  (5)  port  landed;  (6)  area  fished; 
(7)  number  of  tows;  (8)  duration  of 
fishing  time  or  days  actually  fished;  (9) 
the  total  amount  in  pounds/nu.T,bers  of 
each  species  harvested;  (10)  the  total 
amount  in  pounds/numbers  discarded 
by  species;  (11)  crew  size;  (12)  date  sold; 
(13)  buyer  (dealer);  (14)  number  of 
anglers  per  trip  for  party/charter  vessels: 
(15)  and  other  items  required  by  the 
Regional  Director.  Northeast  Region 
(Regional  Director). 

Because  the  mandatory  logbook 
requirement  will  partially  supplant 
some  existing  voluntary  information 
collections,  the  Regional  Director  will 
also  collect  the  following  additional 
information  on  the  logbook:  (1)  Gear 
fished;  (2)  size/quantity  of  gear;  (3) 
mesh  size;  (4)  depth  range  fished;  (5) 
average  tow/set  time;  (6)  Loran 
coordinates  and  (7)  dealer  permit 
number.  This  information  is  necessary 
for  management  of  the  resource. 

Changes  From  the  Proposed  Rule  lo  the 
Final  Ride 

Section  625.6(a)(2)  contains  a 
requirement  that  permitted  summer 
flounder  dealers  fill  out  the  employment 
information  of  the  Annual  Processed 
Products  report.  The  Secretary 
announced  approval  of  this  requirement 
in  the  final  rule  for  Amendment  2  (57 
FR  57358;  December  4,  1992)  pending 
OMB  approval,  which  was  subsequently 
received  (OMB  0648-0018).  This  rule 
also  adds  a  clarification  that  the  Annual 
Processed  Products  report  must  be  filled 
out  for  the  calendar  year  and  submitted 
to  NMFS  and  postmarked  by  February 
10  of  the  following  year. 

Changes  have  been  made  in  the  final 
nile  to  clarify  the  intent  of  the 
regulations.  In  §625.6.  paragraphs  (b)(1) 
and  (c)(1)  are  changed  by  removing  the 
word  "daily"  from  the  phrase  "daily 
fishing  log."  In  paragraphs  (b)(l)(xvii) 
and  (c)(l)(xiii)  of  §625.6.  "crew  size"  is 
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changed  to  "number  of  crew."  In 
paragraphs  {b)(2)  and  (c){2)  of  S  625.6. 
the  phrase  "When  to  fill  in  the  log"  is 
changed  to  "When  to  fill  in  the  fishing 
log."  Also  in  paragraph  fb)(2).  the 
phrase  "before  landing  any  summer 
flounder"  is  changed  to  "before 
offloading  has  begun"  to  make  it  clearer 
when  the  fishing  log  reports  must  be 
filled  in.  In  paragraphs  (b){3)  and  (c)(3) 
of  S  625.6.  a  change  is  made  in  response 
to  a  comment  to  clarify  that  logbooks 
currently  in  use  must  he  kept  on  board 
the  vessel  Paragraphs  (b)(4)  and  {c)(4)  of 
§625.6  have  been  changed  to  clarify  that 
logbooks  which  have  been  filled  in 
completely  must  be  retained  for  one 
year  and  made  available  to  an 
authorized  officer  upon  request.  In 
§  625.6  (b)(5)  and  (c)(5).  the  terra  "trip 
reports"  is  changed  to  "fishing  log 
reports  '  Also  in  these  two  paragraphs, 
the  report  submission  deadline  is 
changed,  \r.  response  to  a  comment, 
from    postmarked  within  72  hours"  to 
"postmarked  within  fifteen  days."  A 
clarification  is  also  added  in  paragraphs 
fb)(5)  and  (c)(5)  to  ensure  that  negative 
reports  are  required  when  no  trip  is 
made  or  when  no  summer  flounder  are 
landed  and  that  negative  reports  are  to 
be  made  on  a  page  of  the  fishing  log. 
Se<:tion  625  6(c)(2)  is  also  changed  to 
reflect  that  the  fishing  log  report  must 
be  filled  in  at  the  end  of  each  fishing 
tnp  In  §  625.6(c)(3).  the  word  operator 
is  added  to  indicate  that  the  owner  or 
operator  mcst  produce  reports  for 
inspection  upon  request  of  en 
authorized  officer 

Conunentii  and  Responses 

N\fFS  received  comments  on  the 
proposed  rule  from  a  fisherman,  the  East 
Coast  Fisheries  Foundation  (ECFF)  and 
Lhe  State  of  Connecticut  Department  of 
Environmental  Protection  (DEP), 
Specif:"  comments  are  discussed  and 
responded  to  below. 

Comment  One  commenter  opposes 
the  vessel  reporting  requirement 
because  f.shermen  are  already 
overburdened  wilh  reporting 
requirements  imposed  by  state  agencies 
and  other  federal  agencies  such  as  the 
U  S.  Coast  Guard  (USCG).  the  Federal 
Communications  Commission  (FCC), 
and  the  Food  and  Drug  Administration. 
He  believes  that  the  cumulative  impact 
of  these  reporting  burdens  is 
unreasonable,  and  expresses  concern 
that  agencies  do  not  coordinate  their 
requirements  He  stated  that  he  is 
required  to  keep  a  log  for  the  USCG  and 
Lhe  FCC  and  that  he  keeps  a  personal 
log. 

Response  The  fishing  industry  is 
regulated  by  other  state  and  Federal 
agencies  that  require  different 


information  for  different  purposes. 
Information  collected  by  the  Coast 
Guard  is  generally  to  ensure  that  safety 
and/or  anti-pollution  regulations  are 
followed.  None  of  the  other  agencies' 
information  reouiremenls  will  satisfy 
the  need  for  information  to  manage  the 
fishery,  which  includes  information  for 
biological,  economic  and  social 
assessments  as  well  as  for  compliance 
monitoring  of  quotas.  NMFS  is  working 
toward  consolidating  current  and  future 
reporting  requirements  and.  in  fact, 
withdrew  approval  of  this  vessel 
reporting  requirement  in  the  earlier 
Council  submission  so  that  it  could  be 
incorporated  into  a  coastwide  vessel 
reporting  system  planned  for  1994  for 
all  species. 

Comment:  A  commenter  believes  that 
the  vessel  reporting  requirement  is 
unnecessary  and  should  be  dropped.  He 
believes  that  the  information  can  be 
obtained  through  the  sea  sampling 
program  or  through  individual  state 
programs. 

Response:  Mandatory  vessel  reporting 
is  especially  important  to  corroborate 
the  information  submitted  through 
mandatory  dealer  reports.  This  cross- 
check will  improve  accuracy  and  the 
ability  to  detect  violations,  making  the 
system  fair  and  enhancing  the  success  of 
the  resource  management  program  In 
addition'  the  vessel  logbook  provides  an 
opportunity  for  vessel  owners  to  ensure 
that  information  on  their  vessel, 
especially  landings  and  performance,  as 
well  as  their  observations,  are  included 
in  the  database  and  considered  during 
deliberation  of  future  management 
systems. 

Neither  the  sea  sampling  program  nor 
individual  state  programs  can  satisfy  the 
requirements  for  data  necessary  to 
manage  the  fishery.  Individual  state 
programs  cannot  provide  the  necessary 
information  because  the  data  must  be 
collected  throughout  the  range  of  the 
resource  in  a  consistent  manner  for 
statistical  analyses.  Individual  state 
programs  are  inconsistent  among  states 
and  many  states  do  not  have  collection 
programs. 

The  information  to  be  supplied  by  the 
vessel  report  cannot  be  obtained 
through  the  sea  sampling  program  due 
to  the  low  level  of  coverage,  i.e.,  less 
than  1  percent.  A  limited  amoxmt  of  sea 
sampling  time  is  available  to  examine 
other  issues  and  is  not  adequate  to 
provide  all  of  the  data  required  for 
analyses  of  the  summer  flounder 
fishery. 

Comment:  One  commenter  believes 
the  information  collected  has  nothing  to 
do  with  the  biological  management  of 
summer  flounder. 


Response  The  mf  irmation  to  be 
collected  on  the  vessel  report  is  needed 
to  provide  managers  and  scientists  with 
information  to  evaluate  the  condition  of 
the  resource,  such  as  catch  per  unit  of 
effort,  and  other  assessment  tools. 
Equally  important,  this  information  is 
necessary  for  fishery  management 
purposes  including  quota  monitoring, 
compliance  monitoring,  and  to  provide 
information  on  which  to  base  future 
management  measures  or  to  evaluate  the 
effectiveness  of  current  measures. 

Comment:  Two  commenters  feel  that 
the  burden  estimate  of  five  minutes  per 
response  is  too  low.  One  commenter 
stated  this  was  especially  tme  for 
reporting  discards  on  a  per-tow  basis. 
The  comm.enters  believe  it  will  take  an 
inordinate  amount  of  time  to  weigh, 
count  and  tabulate  catch  information. 
One  commenter  cited  the  time  it  takes 
a  sea  sampler  to  perform  this  function. 
In  addition,  the  commenters  believe  that 
much  of  the  information  will  be 
inaccurate  because  fishermen  will  be 
tired  at  the  end  of  a  trip  and  will  "just 
put  something  down.  '  One  commenter 
pointed  to  the  fact  that  NNiFS  staff 
involved  in  developing  this  requirement 
do  not  have  fishing  experience  The 
commenters  al.so  object  to  the  portion  of 
the  rule  which  requires  reporting  "other 
items  required  by  the  Regional 
Director."  because  it  is  too  broad. 

flesponse.  The  information  provided 
on  the  fishing  log  is  information  that  is 
collected  ;n  the  course  of  fishing-  N'\(FS 
does  not  believe  that  one  has  to  be  a 
fisherman  to  estimate  the  time  required 
for  this  reporting,  and  remains 
convinced  that  most  fishermen  can 
provide  basic  trip  and  catch  information 
in  five  minutes,  even  if  it  m.ust  be 
copied  from  other  vessel  records,  such 
as  tlie  personal  log  generally  kept  by 
fishermen. 

Discard  information  is  not  requested 
on  a  per-tow  basis,  but  in  most  cases,  at 
the  end  of  the  trip  (unless  the  vessel 
changes  gear  or  area  during  a  trip 
requiring  the  change  of  page  m  the  log). 
Discards  are  not  required  to  be  weighed 
or  counted,  only  an  estirriste  of  pounds 
discarded  is  required.  It  is  the 
responsibility  of  the  fishermen  to 
provide  arcurste  information. 

The  general  requirement  for  "other 
information  required  by  the  Rf>gional 
Director"  is  meant  to  allow  minor 
modifications  in  the  reporting 
r^■^quirer^ont  during  the  3-yea'  0MB 
approval  period.  Substantive  changes  or 
additions  will  still  require  0MB 
cloarance  under  the  Paper^vork 
Reduction  Act. 

Comment:  The  DEP  commented  that 
mandatory  reporting  by  vessel  owners 
should  be  considered  only  as  a  last 
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resort   However,  if  it  is  nt-cessan'.  the 
'^•urr.ber  of  reporting  entries  should  be 
kept  to  ?  Tiinimum.  Thecommenter 
notes  that  the  DEP  system  only  requires 
^  entries  per  dev. 

Response:  NMFS  agrees  that  the 
number  of  entries  should  be  kept  to  a 
minimum.  The  vessel  reporting 
requirement  implemented  by  this  rule 
requires  20  entries  for  each  trip.  The 
average  length  of  a  trip  in  the  summer 
flounder  fishery  is  3  to  5  days. 
Therefore,  the  number  of  entries  per  day 
is  actually  less  than  the  commenter's 
suggestion.  In  practice,  the  number  of 
entries  will  be  20  every  several  days. 
Comment:  The  DEP  advised  against 
requiring  entries  of  discards  because 
this  information  can  only  be  collected 
accurately  via  sea  sampling  programs 
that  utilize  NMFS  certified  sea 
samplers.  DEP  further  commented  that 
data  collected  on  a  per-tow  basis  would 
also  not  be  accurate  unless  a  sea 
sampler  were  aboard.  At  the  very  least, 
caution  should  be  used  in  interpreting 
such  data. 

Response:  NMFS  agrees  that  sea 
sampling  programs  provide  the  most 
accurate  information  on  discards. 
However,  until  the  extent  of  coverage  of 
the  program  can  be  extended,  estimates 
from  fishermen  are  necessary. 

Comment:  DEP  suggested  a  more 
general  approach  to  vessel  reporting. 
Rather  than  specifying  each  item  that 
must  be  reported,  the  rule  should  state 
that  a  system  will  be  developed  that 
may  include,  but  is  not  limited  to,  the 
items  listed  in  §  625.6(b).  This  would 
allow  flexibility  to  incorporate  changes 
to  the  vessel  report  format  that  may 
result  from  ongoing  discussions  of  data 
needs.  The  DEP  recommends  that 
mandatory  reporting  requirements  for 
summer  flounder  be  postponed  until 
regional  data  collection  programs  can  be 
redesigned  and  finalized.  The  DEP 
recommends  extending  the  comment 
period  to  allow  this  redesign  and 
planning  phase. 

Response:  NMFS  believes  that  an 
important  aspect  of  compliance  is 
providing  clear  instructions  to  the 
affected  pub! , ;    Th i s  mandatory 
reporting  syster.i  requires  compliance  by 
regulation,  and  therefore,  must  be  as 
explicit  as  possible  in  describing  to  the 
public  exactly  what  information  is 
required  and  when  it  must  be 
s.:brr,i»ted.  Thus,  the  items  to  be 
rnpcrled  and  the  submission  deadlines 
ere  included  in  the  Federal  Register, 
which  is  available  to  the  public,  in 
addition,  vessel  owners  will  also  receive 
specific  notification  regarding  these 
reg'ulatory  requirements  m  a  letter  from 
!he  Regional  Director  NMFS  must 
b-a'.p.nce  the  obligation  to  provide 


sufficient  public  notification  against  the 
consequent  loss  in  flexibility. 

The  comment  period  cannot  be 
extended  because  the  Magnuson  Act 
requires  Secretarial  approval  or 
disapproval  of  a  Council  submitted  FMP 
or  amendment  by  a  certain  statutory 
deadline. 

Comment:  The  ECFF  commented  that 
some  of  the  information  to  be  collected 
by  the  logbook  duplicates  other 
information  collections  and  gave  the 
example  of  loran  coordinates  and  area 
fished. 

Response:  It  is  not  NMFS'  intention  to 
collect  both  the  loran  coordinates  and 
area  fished.  Instead,  specific 
instnictions  accompanying  the  logbook 
will  show  that  vessel  operators  may 
note  either  the  area  fished  or  the  loran 
coordinates,  depending  on  which  is 
more  convenient. 

Comment:  The  ECFF  believes  there 
should  be  a  single,  efficient  logbook  for 
all  fisheries.  The  commenter  suggested 
alternative  questions  that  could  be 
asked  on  the  vessel  report  such  as: 
whether  significant  quantities  of 
juvenile  fish  were  discarded;  whether 
the  amount  of  discarding  exceeded  the 
quota:  and  other  observations.  The  ECFF 
questions  why  size  and  quantity  of  gear 
are  included  because  they  do  not  seem 
appropriate  for  otter  trawlers  and 
questions  whether  "mesh  size"  applies 
to  the  codend. 

Response:  NMFS  is  working  toward  a 
single  coastwide,  multiple-fishery  vessel 
logbook  to  collect  efficiently 
information  ft-om  resource  users.  NMFS 
will  consider  alternative  suggestions  on 
the  elements  to  be  included  on  the 
vessel  log  in  the  future.  However,  for  the 
purposes  of  this  rule,  NMFS  has  opted 
to  approve  the  design  presented  by  the 
Council's  amendment.  NTvlFS  expects 
changes  in  design  to  be  made  as  other 
fisheries  are  added  in  the  future. 

Size  and  quantity  of  gear  are  included 
in  anticipation  of  a  single  log  that  would 
apply  to  all  fisheries  and  all  types  of 
gear. 

The  clarification  that  mesh  size 
applies  to  the  codend  is  made  in  this 
rule. 

Comment:  ECFF  commented  that  the 
request  for  "crew  size,"  if  taken 
literally,  would  result  in  responses 
describing  the  height  and  weight  of  the 
crew  on  board. 

Response:  NMFS  agrees  vdth  this 
comment.  In  order  to  obtain  the 
information  desired,  the  fishing  log  will 
request  "number  of  crew." 

Comment:  ECFF  commented  that 
rather  than  requiring  the  fishing  log  to 
be  completed  before  landing  any 
summer  flounder,  the  regulations 
should  require  it  to  be  completed  before 


the  next  trip.  The  change  is  proposed  to 
relieve  fishermen  from  the  burden  of 
completing  the  log  "rough  weather 
conditions  and  cramped  quarters." 

Response:  With  the  exception  of 
"information  that  is  not  yet  known" 
(e.g..  date  sold,  dealer  name  and  dealer 
permit  number),  the  fishing  log  must  be 
completed  before  landing.  While  the 
"information  that  is  not  yet  known"  can 
be  added  to  the  log  before  starting  the 
next  trip,  allowing  the  entire  log  to  be 
completed  in  that  timeframe  would 
undermine  the  enforceability  of  the 
reporting  requirement  because 
compliance  would  be  dependent  upon 
the  date  of  a  future  action  and 
impossible  to  evaluate. 

Comment:  ECFF  feels  that  the  sections 
concerning  fishing  log  "in.spection"  and 
"record  retention"  appear  to  contradict 
one  another.  They  suggested  that  the 
wording  should  be  revised  to  protect 
fishermen  from  being  caught  in  a 
violation  due  to  the  contradiction. 

Response:  In  response  to  this 
comment.  NMFS  has  clarified  the 
requirements  for  presenting  the  fishing 
log.  A  log  which  is  in  use  must  be 
available  for  inspection  by  an 
authorized  officer  during  or  after  a  trip 
and  thus  should  be  kept  aboard  the 
vessel.  Logbooks  which  have  been 
completely  filled  out  must  be  made 
available  upon  request  by  an  official 
officer  but  the  place  of  storage  is  not 
specified. 

Comment:  ECFF  believes  that  there 
are  circumstances  that  would  make  it 
impossible  to  comply  with  the 
requirement  for  negative  report  to  be 
filed  within  72  hours  of  the  end  of  the 
month.  They  pointed  out  that  vessels 
leaving  late  in  the  month  do  not  know 
for  certain  if  they  will  land  before  or 
after  the  month's  end,  and  if  they  land 
more  than  72  hours  after  the  month's 
end  their  negative  report  will  be  late. 

Response:  NMFS  agrees  with  the 
commenter  and  has  extended  tlie 
submission  deadline  from  72  hours  to 
15  days  after  the  end  of  the  month. 

Classification 

The  Secretary  determined  that  the 
provisions  this  rule  would  implement 
are  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable" 
law.  The  Secretary,  in  making  that 
determination,  has  taken  into  account 
the  information,  views,  and  comments 
received  during  the  comment  period. 

The  Council  prepared  an 
environmental  impact  statement  (EIS) 
for  Amendment  2,  outlining  the  possible 
impacts  on  the  environment  as  a  result 
of  this  rule.  The  Assistant  Administrator 
for  Fisheries,  NOAA  (Assistant 
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Administrator)  determinad  that  this 
revision  would  not  affect  the  scop«or 
alter  the  analysis  pr»pared  in  the  EIS. 

The  Assistant  Administrator  has 
determined  that  the  proposed  rule  is  not 
a  'maior  rule"  requinns^  a  regulatory 
impact  analysis  undtr  Executive  Order 
12291  This  determination  is  based  on 
the  r^ulatory  impact  re.  :*»w  'R'K 
prepared  for  Ameridmen!  2  that 
deraonsliates  nesative  net  short-term 
economic  txTiefits  but  positive  long- 
term  econorriic  beneiits  to  the  fishery 
under  the  management  measures.  The 
revision  to  Lhe  Amendment  contained  in 
this  Oils  does  not  a'vr  the  impacts 
analyzed  in  the  RJR.  which  were  not 
signiHcant  for  the  purposes  of  this 
Executive  Order.  No  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
competitiveness  of  US  -based 
en'erpnses  are  anticipated. 

This  rjle  involves  ona  collection-of- 
informa'ion  subjef-t  to  'he  Paperwork 
Reduction  Act  that  has  been  approved 
by  0MB  (control  number  0648-0018). 
Vessel  reports.  §^  625  6  foi  and  (c),  were 
approved  by  0MB  as  part  of  the 
proposed  rule  for  Amendment  2  {control 
number  0648-0212;  The  revisions  to 
§§625  6  fb)  and  (c)  contained  ;.n  'h  > 
rule  have  also  been  approved  by  OMH 
under  control  number  !1648-0212  and 
will  beco.me  effective  January  1, 1994. 
Public  reporting  burd^^n  fcr  this 
collection  is  estimated  tn  average  5 
minutes  per  response.  Send  any 
com.ments  re^^arding  this  burden 
estimate  or  any  other  aspect  of  this 
requirement,  including  suggestions  for 
reaucing  the  burden   to  VNfFS  and  GMB 
[see  "ADORESSES") 

The  Genera!  Couns*','  o'  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certiHcation  is  based  on  the 
analyses  pre=;e:;ted  in  the  EIS/RIR  for 
Amendment  2,  wh:;  h  <*--»  not  changed 
bv  this  revision 

The  Assis'ant  Administrator 
determined  thnt  this  mle  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  p-ngrams  of  Maine, 
New  Hampshire  Nia^sachusetts.  Rhode 
Island,  Connect; ;.,'.  Vc.v  York,  New 
Jersey.  Penn>v'van'3   Delaware, 
Maryland,  V  rvmia  end  North  Carolina. 
This  df'termination  was  submitted  for 
.'eview  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
ManagemiOnt  Act  Several  state  agencies 
,'esponded  that  the  m.easures  are  not 
inconsistent  w!'h  thf'ir  respective 


programs.  Consistency  is  presumeti  f.r 
states  that  did  not  respond. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 
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List  of  Subiects  ir 

Fishtii.ds,  Rtip^.- 
recordkeeping  requirements. 

Dated:  June  28. 1993. 
Nancy  Focter, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble  50  CFR  part  625  is  amended 
as  follows: 

-SUMMER  FLOUNDER 


PART  625- 
FISMERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Section  625.6  is  amended  by 
revising  paragraphs  (a)(2).  (b)  and  (c)  to 
read  as  follows: 

5  625  6     Racof-JtiMpinfl  ind  '•corting 
^•qulfomenu. 

(a)*   *   • 

[2]  Annual  nfpon  All  persons 
required  to  submit  reports  under 
paragraph  (a)(1)  of  this  section  are 
required  to  complete  the  "Employment 
Data"  section  of  the  Annual  Processed 
Products  Reports;  the  other  information 
on  the  form  is  voluntary.  Reports  for  a 
given  calendar  year  shall  be  submitted 
to:  NMFS  Statistics.  166  Water  St.. 
Woods  Hole.  MA  02543,  and  must  be 
postmarked  by  February  10  of  the 
following  year. 
•        •        •        •        • 

(b)  Vessel  owners  issued  a 
moratorium  permit. 

(1)  Fishing  log.  The  owners  of  a  vessel 
issued  a  moratorium  permit  that  is  not 
fishing  as  a  vessel  for  hire,  shall 
maintain,  on  board  the  vessel,  an 
accurate  fishing  log  for  each  fishing  trip, 
on  forms  supplied  by,  or  approved  by, 
the  Regional  Director,  showing  at  least: 

(i)  Vessel  name; 

(ii)  Vessel  permit  number; 

(iii)  Date  sailed; 

(iv)  Date  landed; 

(v)  Port  landed; 

(vi)  Gear  fished; 

(vii)  Size.'quantity  of  gear; 

(viii)  Mesh  size  (codend); 

(ix)  Area  fished; 

(x)  Depth  range  fished; 

(xi)  Number  of  tows  or  sets; 

(xii)  Days  fished; 

(xiii)  Average  tow/set  time; 

(xiv)  Loran  coordinates; 


(xv)  Founds  kept  by  species; 
(xvi)  Pounds  disiJirded  by  species; 
(xvii)  Number  of  crew 
(xviii)  Date  sold; 
(xix)  Dealer  name; 
(xx)  Dealer  permit  number; 
(xxi)  Any  ouier  information  required 
by  the  Regional  Director. 

(2)  When  to  fill  in  the  fishing  log. 
Vessel  owners  shall  ensure  that  such 
logbooks  are  filled  in,  except  for 
information  such  as  required  by 
paragraphs  (b)(1)  (xviii),  (xix),  (xx)  of 
this  section  that  is  not  yet  known,  before 
offloading  has  begun  at  the  end  of  a 
fishing  trip.  All  logbook  information 
required  in  paragraph  (b)(1)  of  this 
section  must  be  filled  in  for  each  fishing 
trip  before  starting  the  next  fishing  trip, 

(3)  Inspection.  The  owner  or  operator 
shall,  immediately  upon  request,  make 
the  logbook  currently  m  use  available 
for  inspection  by  an  authorized  officer, 
or  by  an  employee  of  NMFS  designated 
by  the  Regional  Director  to  make  such 
inspections,  at  any  time  during  or  after 
a  trip. 

(4J  Record  retention.  For  one  year 
after  the  date  of  the  last  entry  in  the 
completed  log,  the  owner  shall  retain  a 
copy  of  each  logbook  and  make  them 
available  upon  request  by  an  authorized 
officer. 

(5)  Fishing  log  reports  The  owner 
shall  submit  fishing  log  reports  to  the 
Rcii-Cinrt!  Director  or  an  offi. 

*  rms  supplied  by,  or  approved  by. 


drsignee 


O.'i 


th.e  F>-'i.'irm,!i  Director  postmarked 
within  15  days  of  the  last  calendar  day 
of  the  month  during  which  the  trip  is 
landed.  Each  owner  will  be  sent  forms 
and  instructions,  including  the  address 
to  which  to  submit  reports,  shortly  after 
receipt  of  a  fishing  permit.  If  no  fishing 
trip  were  made  or  sum.mer  flounder 
were  landed  during  a  mnnlh,  a  fishing 
log  report  so  s'atmg  must  be  submitted 
and  poslm.arked  by  the  15th  of  the 
following  month. 

(c)  Ov,'uers  nf  parly  and  charter  boats. 

(1)  Fishing  log.  The  owner  of  any 
party  or  charter  boat  issued  a  permit 
under  §625.4  and  carrjing  passengers 
for  hire  shall  maintain,  on  board  the 
vessel,  an  accurate  fishing  log  for  each 
charter  or  party  fishing  trip,  on  forms 
stipplied  by  or  approved  by  the  Regional 
Director,  showing  et  least: 

(i)  Vessel  name; 

(ii)  Vessel  permit  number, 

(iii)  Date  sailed: 

(iv)  Date  landed; 

(v)Port  landed; 

(vi)  Gear  fished; 

(vii)  Size/quantity  c?  gear; 

(viii)  Area  fished; 

(ix)  Depth  range  fished, 

(x)  Days  fished; 

(xi)  Number  and  pounds  kept  by 
species; 
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(xii)  Number  and  pounds  discarded 
by  species; 

(xiii)  Number  of  crew; 

(xiv)  Number  of  anglers; 

(xv)  Any  other  information  required 
by  the  Regional  Director. 

(2)  When  to  fill  in  the  fishing  log 
Vessel  owners  shall  ensure  that  all 
logbook  information  required  in 
paragraph  (c)(1)  of  this  section  is  filled 
in  for  each  fishing  trip  by  the  end  of 
each  fishing  trip. 

(3)  Inspection.  The  oWner  or  operator 
shall,  immediately  upon  request,  make 
the  logbook  currently  in  use  available 
for  inspection  by  an  authorized  officer, 
or  by  an  employee  of  NMFS  designated 
by  the  Regional  Director  to  make  such 
inspections,  at  any  lime  during  or  after 
a  trip. 

(4)  Record  retention.  For  one  year 
after  the  date  of  the  last  entrj-  in  the 
completed  log,  the  owner  shall  retain  a 
copy  of  each  logbook  and  make  them 
available  upon  request  by  an  authorized 
officer. 

(5)  Fishing  log  reports.  The  owner 
shall  submit  fishing  log  reports  to  the 
Regional  Director  or  an  official  designee 
on  forms  supplied  by.  or  approved  bv. 
the  Regional  Director  postmarked 
within  15  days  of  the  last  calendar  day 
of  the  month  during  which  the  trip  is 
landed.  Each  owner  will  be  sent  forms 
and  instructions,  including  the  address 
to  which  to  submit  reports,  shortly  after 
receipt  of  a  fishing  permit.  If  no  fishing 
trip  were  made  or  summer  fiounder 
were  landed  during  a  month,  a  fishing 
log  report  so  stating  must  be  submitted 
and  postmarked  by  the  15th  of  the 
following  month. 

•        •        •         •        ♦ 

IFR  Doc  93-15061  Filed  7-1-93;  8:45  ami 
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agency;  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule  and  technical 

amendment. 

SUMMARY:  NMFS  establishes  eight 
special  management  zones  (SMZs)  at  the 
sites  of  artificial  reefs  (ARs)  in  the 
exclusive  economic  zone  (EEZ)  off  the 
South  Carolina  coast  and  restricts 
fishing  in  these  SMZs  to  hand-held, 
hook-and-line  gear  (including  manual, 
electric,  or  hydraulic  rod  and  reel)  and 
spearfishing  (excluding  powerheads). 


The  intended  effect  of  this  rule  is  to 
promote  orderly  use  of  the  fishery 
resources  on  and  around  the  ARs,  to 
reduce  potential  user-group  confiicis.  to 
maintain  the  socioeconomic  benefits  of 
the  ARs  to  the  maximum  extent 
practicable,  and  to  conform  the 
regulations  to  current  practice.  In 
addition,  as  e  technical  amendment. 
N'MFS  removes  language  regarding 
verification  by  the  Internal  Revenue 
Ser\'ice  (IRS)  of  income  or  gross  sales  of 
fish  documentation  submitted  in 
support  of  applications  for  Federal 
permits  to  engage  in  the  wreckfish 
fishery  off  the  southern  Atlantic  states. 
EFFECTIVE  DATE:  July  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  I  Eldridge.  813--893-31f.l. 
SUPPLEMENTARY  INFORMATION:  Snapper- 
grouper  species  off  the  southern 
Atlantic  states  are  managed  under  the 
Fishery  Management  Flan  for  the 
Snapper-Grouper  Fisher>'  of  the  South 
Atlantic  Region  (FMP).  prepared  by  the 
South  Atlantic  Fisherj-  Management 
Council  (Council),  and  its  implementing 
regulations  at  50  CFR  part  646,  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Ac1 
(Magnuson  Act).  The  F?v1?  provides  for 
designation  of  ARs  as  SMZs,  following 
Council  recommendation  to  the 
Director,  Southeast  Region.  NMFS. 

ARs  create  fishing  opportunities  that 
would  not  exist  otherwise  and  may 
increase  biological  production.  They  are 
expensive  to  construct  and  their  benefits 
can  be  dissipated  rapidly  by  certain 
types  of  fishing  gear.  Use  of  certain 
fishing  gear  that  offers  advantages  over 
other  gear  may  reduce  significantly  the 
improved  fishing  opportunities  and, 
thus,  may  eliminate  the  incentive  for  the 
development  of  ARs.  The  intent  of 
SMZs.  and  associated  gear 
requirements,  is  to  preserve  the  fishing 
opportunities  of  ARs  and  the  incentive 
to  establish  them. 

The  South  Carolina  Wildlife  and 
Marine  Resources  Department  requested 
that  the  Council  establish  SMZs  around 
eight  ARs  in  which  fishing  would  be 
limited  to  hand-held,  hook-and-line 
gear,  and  spearfishing  (excluding 
powerheads).  The  ARs  are  in  the  EEZ  off 
South  Carolina  on  an  expensive  shelf 
area  that  has  large  areas  devoid  of  any 
hard  or  live  bottom.  Prior  to 
establishment  of  the  ARs,  these  areas 
did  not  support  any  significant  fisheries. 
In  fact,  these  large  barren  areas  limited 
the  development  of  recreational  fishing 
The  ARs  provide  substrate  for 
invertebrates  and  juveniles  of  game  fish. 
The  increased  substrate  leads  to 
increased  biological  productivity 
although  it  is  not  possible  to  quantify' 


the  increase.  The  small  fish,  which 
inhabit  ARs.  attract  game  fish;  hence, 
fishing  opportunities  are  increased. 

The  procedural  requirements  of  the 
FMP  for  designation  of  ARs  as  SMZs. 
the  criteria  required  by  the  FMP  to  be 
evaluated  for  designation  of  ARs  as 
SMZs,  and  evaluation  of  those  criteria 
were  contained  in  the  proposed  rule  (58 
FR  13732.  March  15,  1993)  and  ar«  not 
repeated  here. 

Comments  and  Responses 

Two  comments  were  received  on  the 
proposed  rule. 

Comment:  A  professional  diver 
reported  that  he  had  used  a  powerhead 
in  six  of  the  eight  proposed  SMZs 
during  the  last  4  years  and  objected  to 
the  proposed  exclusion  of  powerheads 
He  suggested  that  prohibiting  the  use  of 
a  powerhead  for  amberjack  in  the  SMZs 
is  equivalent  to  locking  the  bam  door 
after  the  horse  was  stolen.  For  the 
conservation  of  amberjack.  he  suggested 
prohibiting  the  use  of  hook-and-lme 
gear  for  amberjack  off  south  Florida 
during  the  spawning  season,  which, 
according  to  the  commenter.  extends 
from  the  third  week  in  April  through 
mid-June 

Pesponse:  The  Council  concluded 
that  the  use  of  powerheads  in  SMZs 
would  discourage  the  construction  of 
new  ARs  because  only  a  few  individuals 
would  gam  most  of  the  benefits.  That  is. 
a  few  individuals  would  have  an 
exce.'ssive  share  of  the  total  catch  of  fish 
produced  or  ag>;rt gated  by  the  ARs. 
Conimert:ial  fishermen  may  continue  to 
use  the  SMZs  provided  they  use  legal 
gear,  which  includes  spear  guns,  and 
hook-and-line  gef.r.  The  Council 
believes  this  rule  will  reduce  conflicts 
among  users  and  will  distribute  benefits 
"to  a  large;  nuniber  of  fishermen.  NMFS 
concurs. 

The  Council  chose  to  limit  the  harvest 
of  amberjack  during  April,  but  not  to 
close  the  entire  fishery.  The 
commenter's  suggestion  may  be 
considered  by  the  Council  if  additional 
conser\'ation  measures  are  necessar)- 

Comment:  The  Center  for  Marine 
Conservation  (Center)  supported  the 
proposed  rule — with  reservations.  The 
Center  notes  that  no  conclusive 
evidence  exists  that  ARs  increase  fish 
populations,  rather  than  merely 
concentrating  fish  populations,  and  that 
protection  of  SMZs  may  contribute  to 
increased  fishing  pressure  on  natural 
reefs.  The  Center  encouraged  the 
Council  to  protect  larger  natural  reef 
habitats,  possibly  through  the 
establishment  of  marine  fishery 
reserves. 

Response:  The  Council  held  extensive 
public  hearings  on  the  concept  of 
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marine  fishery  reserves.  Becaus*'  of 
public  opposition  to  the  concept  of 
marine  fishery  reserves,  as  well  as  a  lack 
of  scientific  information  conceminK  the 
quantitative  effects  of  reserves,  the 
Council  deferred  action 

Technical  Amendment 

The  re^jlations  at  50  CFK  646  4(a)(2) 
specify  that  for  a  person  to  fish  for 
wTw.k'fish  in  the  EEZ.  possess  wreckfish 
in  or  from  the  EEZ.  off-ioad  wreckfish 
from  the  E^EZ,  or  sell  'ATeckfish  in  or 
from  the  EEZ.  a  vessel  permit  for 
wreckfish  must  be  issued  to  the  vessel 
and  be  on  board.  To  obtain  a  permit,  the 
applicant  must  certifv'  that  more  than  50 
percent  of  his  or  her  earned  income 
must  derived  from  rnmmercial,  charter, 
or  headboat  fishing  or  his  or  her  gross 
sales  of  fish  were  more  than  $20,000 
during  one  of  the  3  calendar  years 
preceding  the  application.  The  Director, 
Southeast  Region.  N'MFS,  requires  the 
applicant  to  provide  forms  and 
schedules  from  his  or  her  income  tax 
iwtum  m  support  of  the  stated  earned 
income/gross  sales.  The  regulations  at 
50  CFR  646.4(c)(3)  state,  "Copies  of 
income  tax  forms  and  schedules  and 
other  required  documentation  are 
treated  as  confidential,  but  may  be 
r»leased  to  and  verified  by  the  Internal 
Revenue  Ser.  ice  or  other  appropriate 
authorities."  The  language  regarding 
.-elease  to  and  verification  by  IRS  is 
remov"d  to  conform  to  current  practice. 

Classification 

The  .'Kssis'art  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  determined  that  this 
final  rjle  is  necessary  for  the 
conservation  and  management  of  the 
snapper-grouper  fisher)  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  Federal  law. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"'  requiring  a  regulatory  impact 
analysis  under  E  O.  12291.  This  rule  is 
not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  a  ma|or  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
signif  cant  adverse  effect  on 
competi'ion.  employment,  investment, 
prodiictivitv.  innovation,  or  the  ability 
of  U  S  -based  enterprises  to  compete 
with  foreign-ba.sed  enterprises  in 
domestic  or  export  markets. 


The  Council  prepared  a  regulatory 
impact  review  for  this  action,  which 
concludes  that  the  costs  or  negative 
impacts  associated  with  the  proposed 

designation  of  additional  SMZ.s  a'*^ 


insignificant  f  ompartHi  to  the  benefits 
associated  with  .SMZ  sttitus 

The  General  Cuunsei  of  the 
Department  of  Commerce  certified  !a 
the  Small  Business  Administration  that 
the  proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  few  commercial  fishermen 
depend  on  the  artificial  reef  sites  and 
the  negative  economic  effects  would  be 
minimal. 

The  Southeast  Regional  Office.  NMFS, 
prepared  an  environmental  a.ssessment 
(EA)  for  this  action.  Based  on  the  EA, 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impac 
on  the  human  environment  as  a  result 
of  this  rule. 

In  the  final  rules  implementing  the 
FMP  and  its  amendments.  NMFS 
concluded  that,  to  the  maximum  extent 
practicable,  the  FMP  and  amendments 
are  consistent  with  the  approved  coastal 
zone  management  programs  of  all  the 
affected  states.  Since  this  final  rule  does 
not  directly  affect  the  coastal  zone  in  a 
manner  not  already  fully  evaluated  in 
the  FMP  and  amendments  and  their 
consistency  determinations,  a  new 
consistency  determination  under  the 
Coastal  Zone  Management  Act  is  not 
required. 

This  final  rule  does  not  contain  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

List  of  Subjects  in  50  Ci  K  Fart  b4b 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  28. 1993 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  646  is  amended 
as  follows: 

PART  646-- SNAPPER-GROUPER 
FiSHERY  OF  THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  646 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  646.4,  the  last  sentence  of 
paragraph  (c)(3)  is  revised  to  read  as 
follows: 

^  Sir,  4     P»fTTii«,i  »rd  tees 
•  •  »  •  • 

(c)-    •    • 

(3)  •  •  •  Copies  of  income  tax  forms 
and  schedules  and  other  required 


do<  umtmtation  are  treated  as 

confidential;  however,  do(  umonts  oth»^r 
than  income  tax  forms  and  schedu!^'S 
may  be  rulnased  to  and  verified  hv 
appropriate  authorities. 

•         *         •         »         • 

3.  In  §646  26  new  paragraphs  (a)(22) 
through  (a){2q)  are  added  and  paragraph 
(c)(1)  introductorvf  text  and  the  first 
sentence  of  paragraph  (c)(4)  are  revised 
to  read  as  follows: 

§646.26     Area  limitations. 

(a)  •    *    • 

(22)  Lttif  Rr.tT  Ojhhorf  Beff:  The 
area  is  bounded  on  the  north  by 
33°42.10'  N.  lati'ude.  on  the  south  by 
33°41.10'  N   latitude:  on  the  east  by 
78'*26.40'  W.  longitude;  and  on  the  west 
by  78°27  10' \V.  longitude 

(23)  BP-25  Reef:  The  area  is  bounded 
on  the  north  by  ^3''21  70'N.  latitude;  on 
the  south  by  33'20  70'  N   latitude;  on 
the  east  by  78''24.80'  VV.  longitude;  and 
on  the  west  by  78''25.60'  W.  longitude. 

(24)  Vermilion  Beef:  The  a.-ea  is 
bounded  on  the  north  by  32°57.80'N. 
latitude;  on  the  south  bv  32°57.30'  N. 
latitude;  on  the  east  by  Vs'^SQ  30'  W. 
longitude;  and  on  the  west  by  78°40.10' 
VV.  longitude. 

(25)  Cape  Boivoine  Beef:  The  area  is 
bounded  on  the  north  by  33°00.00'N. 
latitude;  on  the  south  by  32^59.50'  N. 
latitude;  on  the  east  bv  '79'02.01'  \V. 
longitude;  and  on  the  west  by  79"'02.62' 
VV.  longitude. 

(26)  Y-73  Beef:  The  area  is  bounded 
on  the  north  by  32°33.20'  N.  latitude;  on 
the  south  by  32^32.70'  N.  latitude;  on 
the  east  by  79°19.10'  VV.  longitude;  and 
on  the  west  by  79°19.70' VV.  longitude. 

(27)  Eagles  Nest  Reef:  The  area  is 
bounded  on  the  north  by  33"01.48'  N. 
latitude;  on  the  south  by  32°00.98'  N. 
latitude;  on  the  east  by  80''30.00'  VV. 
longitude;  and  on  the  west  by  80''30.65' 
VV.  longitude. 

(28)  Bill  Perry  Jr.  Beef:  The  area  is 
bounded  on  the  north  by  33°26.20'N. 
latitude;  on  the  south  by  33°25.20'N. 
latitude;  on  the  east  by  78'32.70'  VV. 
longitude;  and  on  the  west  bv  78°33.80' 
W.  longitude. 

(29)  Comnnche  Beef:  The  area  is 
bounded  on  the  north  by  12'27.40'N. 
latitude;  en  the  south  bv  32' 26.90' N. 
latitude;  on  the  east  by  79"18.8G'  VV. 
longitude;  and  on  the  west  by  79n9.60' 
VV.  longitude. 

•  *         *         •        • 

(c)*   •   • 

(1)  In  S.MZs  specified  in  paragraphs 
(a)(1)  through  !a)il8)  and  (a)(22)  through 
(a)(29)  of  this  section. 

•  •         •         •         • 

(4)  In  the  SMZs  specified  in 
paragraphs  (a)(1)  through  (a)(10)  and 
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(qj{22)  through  (a)(29)  of  this  section,  a 

powerhead  may  not  be  used  to  take  a 

fiih  in  the  snapper-groiiE>Hr 

fishery.   *    '    * 

[FR  Doc.  93-15742  Filed  7-1-93;  8:45  ami 
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5:  CFR  Part  658 

fi.O  060793A1 


Shrimp  Fishery  of  the  Gulf  of  Mexico         Qassification 


Acixrdinglv,  the  time  and  date  at  ^0 
CFR  658  25(aj  for  ending  the  Te  .as 
closure  is  changed  from  30  mir.     .     after 
sunset,  July  15.  1993,  to  30  min   -t^  nfier 
sunset  on  July  6,  1993.  During  the 
closure,  the  area  described  at  50  CFR 
658.25(a)  is  closed  to  all  trawl  fishing, 
except  that  a  vessel  may  fish  for  royal 
red  shrimp  beyond  the  100-fathom 
(183-m)  depth  contour.  The  waters  of 
Texas  are  also  closed  during  this  period. 


A-3ENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Adjustment  of  the  endips  datp 
cf  the  Texas  closure 

SUMMARY:  N'MFS  announces  an 
adjustment  of  the  ending  date  of  the 
annual  closure  of  the  shrimp  fishery  in 
the  exclusive  economic  zone  (EEZ)  off 
Texas.  The  closure  is  normally  from 
May  15  to  July  15  each  year.  This  year 
tiie  f  Insure  began  on  May  15, 1993.  but 
because  initial  biological  data  indicate 
tiiat  brown  shrimp  leaving  the  Texas 
estuaries  will  have  reached  the  desired 
size  by  July  6,  the  ending  date  is 
changed  to  this  earlier  date.  The  Texas 
rhsure  is  intended  to;  Prohibit  the 
harvest  of  brown  shrimp  during  their 
major  period  of  emigration  from  Texas 
estuaries  to  the  Gulf  of  Mexico  so  the 
shrimp  may  reach  a  larger,  more 
valuable  size:  and  prevent  the  waste  of 
brown  shnmp  that  would  be  discarded 
in  fishing  operations  because  of  their 
small  size 

EFFECTIVE  DATES:  The  EEZ  off  Tuxas  is 
closed  to  trawl  fishing  from  30  minutes 
after  sunset,  May  15,  1993.  to  30 
minutes  after  sunset,  July  6.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen.  fll  3-89  ]-31bl. 
SUPPtEMENTARY  INFORMATION:  The  Gulf 
of  MpxiCf!  '^hriinp  fisherv  :s  managed 
under  the  Fishery  Mii;agement  Plan  for 
the  Shrim.p  F  ishery  of  the  Gulf  of 
Mexico  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act '{16  U.S.C.  1801  et 
seq  ).  The  implementing  regulations  at 
50  CFR  658.25  describe  the  Texas 
;  losure  and  pto\!de  for  adjustments  to 
the  beginning  and  ending  dates  by  the 
Di-^ctor.  Southeast  Region,  NMFS, 
under  specified  criteria. 

Available  information  meeting  the 
(nteria  specified  at  50  CFR  658.25(b)(1) 
indicates  that  an  early  ending  of  the 
1  exas  closure  is  warranted  and 
d'.!sirable.  Biological  data  collected  by 
the  Tfxas  Parks  and  Wildhfe 
Department  indicates  that  ending  the 
'  iosure  on  July  6,  1993,  will  provide 
adequate  protection  of  small  brown 
shrimp  emigrating  from  the  Texas 
estuaries. 


This  action  is  authorized  by  50  CFR 
658.25  and  complies  with  E.O.  12291. 

I  !st  iif  Subjects  m  50  ("FK  r'art  t  "'B 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  25, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FRDor  Q^-1 5738  Filed  6-29-93;  3  19  pm] 


50  CFR  Ps'l  6''2 

[D<.CK6!  -0  921107-3068;  LD.  062633AJ 

Groundfish  of  the  Gj^t  cf  A:.3S»'  ^ 

AGENCY:  National  Marine  Fisheries 
■SerMce  (NMFS),  NOAA.  Commerce. 
ACTION:  Closure. 

SI.MMARY;  NMFS  is  closing  the  directed 
fishery  for  thomyhead  rockfish  to  all 
gear  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  thomyhead  rockfish  total  allowable 
catrJi  (TAC)  in  the  GOA. 

EFFECTIVE  DATE:  Effective  12  noon, 

Alaska  local  time  (A.l.t.),  June  28, 1993, 

through  12  midnight,  A.l.t.,  December 

31,1993. 

FOR  FURTHER  INFORMArCN  CO\'"AC^- 

Andrew  N.  Sn...>Ker,  KtiSO..:cu 

Management  Specialist,  Fisheries 

Management  Division,  NMFS,  (907) 

586-7228. 

SUPPLEMENTARY  INFORMA'tON:  The 

groundiish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery'  Management  Plan  for 
Groun'dfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672, 

In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  thomyhead 
rockfish  TAG  for  the  GOA  was 


established  by  the  final  1993  interim 
specifications  (58  FR  16787,  March  31, 
1993)  as  1.062  mt  (rat). 

The  Director  of  the  Alaska  Region, 
NTvlFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  672.20(c)(2)(ii).  that  the  thomyhead 
rockfish  TAC  in  the  GOA  soon  will  be 
reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  900  mt,  with 
consideration  that  162  mt  tons  mil  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  this  area. 
The  Regional  Director  has  determined 
that  this  directed  fishing  allowance  has 
been  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for 
thomyhead  rockfish  in  the  GOA, 
effective  from  12  noon,  A.l.t.,  June  28, 
1993,  through  12  midnight.  A.Lt., 
December  31,  1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  28, 1993. 
David  S.  Cmtin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-15646  Filed  6-28-93.  4:59  pml 

BILUNG  COOe  3510-2a-M 


50  CFR  Part  675 
[Docket  No   921185-3021] 

G.'Ov;nd*''S.'~  o'  !^e  Bpr'r  g  '^Pfl  and 
Aie.jt;an  is.=anas  Area 

Aoisc    .MaUonal  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  the  directed 
fishery  for  the  "other  red  rockfish" 
target  species  category  in  the  Bering  Sea 
subarea  (BS)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  "other  red 
rockfish"  total  allowable  catch  (TAC)  in 

tFFtCTiVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  July  4.  1993,  until  12 
midnight.  .*  !  *    r>p"pmber31,  1993. 
FOR  FURThES  iNrCRMATJON  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
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Management  Division.  NMFS,  907-58f>- 
7228 

SUPPUMENTARY  INFORMATION:  The 
groundfish  fishery  m  the  BSAl  exc:iiisiv« 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  ;ru> 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (P'MF; 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fisher/  Conser\'ation  and 
Management  Act  Fishing  by  I'  S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  pans 
620  and  675-' 

In  accordance  with  §  6'' 5  lO'a^CYiv 

the  "other  red  rockfish"  TAG  for  tne  B-S 
was  established  by  the  final  gioundfi.sh 


specifications  (58  FR  8703,  February  17. 
1993)  as  1.020  metric  tons  (mt). 

The  Dirwrtor  of  the  ,'Mask;a  Region, 
NMFS  iRkJgional  Director),  has 
determined,  in  acxordance  with 
§  675  ZOiai'S],  that  the  "other  red 
r'K:kfish"  1"',\C  in  the  BS  soon  will  be 
reached  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  920  mt,  with 
consideration  that  100  mt  will  be  taken 
as  inr:iden!ai  c^tch  in  directed  fishing 


other 


in  the  BS,  The  Regional 


Director  has  deterrruned  that  the 


rw:ted  fisnm^  a^iO 


reai 


■ned 


i    r 


;^ei.,!it^i 


iung  direct 


ed 


wance  has  been 
NMFS  IS 

hmg  for  "other 


r>ni  r<)ckfish"  in  the  BS  effective  from  12 
noon.  A.l.t.,  July  4,  l-wi   until  12 
midnight,  A.l.t..  Dt-^ernoer  31.  1993. 


Directed  fishing  standards  for 
applicable  gear  types  may  be  found  m 
the  regulations  at  §675  20(h) 

Classification 

This  action  is  taken  under  §  675  20 
and  complies  with  E.O.  12291 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U  S C  1801  et  seq. 
Dated:  June  28,  199.3. 
David  S,  Crestin, 

A  cfj/ig  Director,  Office  of  Fisheries 
Conservation  and  Management.  S^tior^^i 
Marine  Fisheries  Semce 
[FR  Doc  93-15647  Filed  6-28-93,  4:59  prr, 
BtUJNO  COOe  ]eiO-Z2-4l 
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This  sec^fc-  Qf  re  FEDERAL  REGISTER 
coptains  notices  to  rt<e  public  of  the  proposed 
issua-nce  of  ^jies  aryj  regutetions.  The 
purpose  of  trese  rx)tic88  is  to  give  interested 
persons  an  opootunity  to  participate  tn  the 
rule  making  piior  to  the  adoption  of  the  final 
ailes. 


DEPARTMENT  CP  TRANSPORTATION 

Fcjciersi  Aviation  Adninistralian 

14  CFR  Part  39 

[Docket  No,,  &3'-NU-"'62-ADi 

f'inworthiness  Direct. vas;  A,f&us  Model 
A320~11 1  Series  Airplanes 

ACENCY:  rede;ra:  Aviation 
Administration,  DOT. 

ACTK>N:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  cf  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320-111  series 

airplanes.  This  proposal  would  require 
repetitive  in.'^peclions  to  detect  breakage 
cf  the  rivet  heads  at  a  certain  skin-to- 
frame  junction  of  the  fuselage  and 
replacement  of  discrepant  rivets.  This 
proposal  would  also  require  eventual 
replacement  of  the  currently  installed 
rivets  with  high-strength  bolts;  when 
accomplished,  this  replacement  would 
terminate  the  need  for  the  proposed 
repetitive  inspections.  This  proposal  is 
prompted  by  test  reports  of  fatigue- 
related  damage  found  on  the  rivet  heads 
fit  a  certain  sk;n-to-frame  junction  of  the 
hisela^e.  The  actions  specified  by  llie 
proposed  AD  are  intended  to  prevent 
ioss  of  structural  mtegntv  of  the 
fuselage, 

DATES:  Cumnenl.s  must  \ye  t(<(  i-r.^d  bv 
A.;giist  .30,  1993 

ACORESSlS:  Submit  comments  in 
triplicate  to  the  Federal  Aviating 
.'Sdministration  (FA A),  Transport 
AirpJane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
62-AD,  1601  Lind  Avenue,  S\V 
Renton,  Washington  980.5,5-'in'6 
Comm.ents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  "x.  epf  Federal 
holidays. 

The  service  information  n.-fL;renced  i.-i 
the  proposed  rule  may  I*  f>btained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bdllonte,  31707  Blagnac  Cedex,  France 


This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 

FOR  F'JOT>-<F^  i^PORUA^'iCjH  CONTACT:  Greg 
Holt,  AeroipoCb  Liiginetr, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPLEMENTARY  JN^OPMA'nov- 

Comments  Invittd 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environm.ental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
DwJcet  Number  93-NM-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Ar.y  person  rnay  .obtain  a  copy  of  this 
Ni'RM  by  subm.ttmg  a  request  to  the 
F.^A,  1  ransport  .Mrplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-62-AD,  1601  Lind  Avenue, 
SW.,  Rrioton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France. 


recently  notified  the  FA.^  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A32a-lll  series 
airplanes.  The  DGAC  advises  that 
during  fatigue  testing,  af^er  48.000 
simulated  flights,  fatigue-related  damage 
was  found  on  the  forward  fuselage  on 
two  rivet  heads  at  the  junction  between 
frame  15  and  the  skin,  between  stops  3 
and  7.  Fatigue-related  damage  in  this 
area,  if  not  detected  and  corrected  in  a 
timely  manner,  could  result  in  loss  of 
structural  integrity  of  the  fuselage. 

Airbus  Industrie  has  i.ssued  Service 
Bulletin  A32O-53-1069,  dated  August 
17,  1991,  that  describes  procedures  for 
external  detailed  visual  inspections  to 
detect  breakage  of  the  rivet  heads  at  the 
junction  between  frame  15  and  the  skin 
on  the  left  and  right  side,  between  stops 
3  and  7.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
92-198-027(B),  dated  September  30, 
1992,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Airbus  Industrie  has  also  issued 
Service  Bulletin  A320-53-1004, 
Revision  1,  dated  July  30,  1992,  that 
describes  procedures  for  replacement  of 
the  currently  installed  rivets  with  high- 
strength  titanium  Hilite  bolts.  These 
titanium  Hilite  bolts  are  manufactured 
using  a  roll-hardening  process,  which 
results  in  greater  strength  under  the 
head  of  the  bolts  than  in  the  rivets.  This 
modification  (Modification  20774)  was 
installed  during  production  on  airplanes 
having  serial  numbers  002.  003,  004. 
and  013  and  subsequent.  This  service 
bulletin  has  been  revised  by  Change 
Notice  I.A.,  dated  October  12, 1992,  that 
clarifies  that  the  inspections  described 
in  referenced  Service  Bulletin  A320-53- 
1069  are  mandatory.  The  DGAC  has  not 
classified  this  service  bulletin  or  change 
notice  as  mandatory. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
op>eration  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
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certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AX)  would  require 
repetitive  external  detailed  visual 
inspections  to  detect  breakage  of  the 
nvet  heads  at  the  junction  between 
frame  15  and  the  skin  on  the  left  and 
right  side,  between  stops  3  and  7  This 
proposaJ  would  also  require  eventual 
replacement  of  the  currently  installed 
rivets  with  high-strength  bolts,  when 
accomplished,  this  replacement  would 
terminate  the  need  for  the  proposed 
rep)etitive  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously 

Currently,  there  are  no  affected  Model 
A32&-111  series  airplanes  on  the  U  S 
Register.  However,  should  an  affected 
airplane  be  im.ported  and  placed  on  the 
U.S.  Register  in  the  future,  it  would 
require  approximately  17  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $55  per  work 
hour.  The  cost  of  required  parts  would 
be  $1,404.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  would  be 
$2,339  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Asses,sment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  Februar>- 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Art 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  m 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Do<:ket 
at  the  location  provided  under  the 
caption  AOOAESSES. 

List  of  Subject!  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Reflations  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority.  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(gj,  and  14  CFR 
11.89. 

§39.13    (Am«nd«dl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

.\irbu«  Industrie:  Docket  93-NM-62-AD 

Apphcab'.ii'y  Mwlfll  A320-ni  series 
airfilanes,  senai  numbers  005  through  012, 
inclusive,  on  which  Modification  20774.  as 
described  in  Airbus  Industne  Service 
Bulletin  A320-53-tCK>4,  Revision  1.  dated 
July  30,  1992.  has  not  been  accomplished, 
certificated  in  any  category 

Compliance  Required  as  indicated,  unless 
accomplished  previously  To  prevent  loss  of 
structural  integrity  of  the  fuselage, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
landings,  or  w.thm  the  next  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
6.000  landings,  perform  an  external  detailed 
visual  inspection  to  detect  breakage  of  the 
rivet  heads  at  the  junction  between  frame  15 
and  the  skin  on  the  lef^  and  right  side, 
tietwecn  stops  3  and  7,  in  acxordance  with 
,^lrt)us  Industne  Service  Bulletin  A320-53- 
1069,  dated  August  17,  1991 

(1 )  If  no  breakage  is  detected  on  any  rivet 
head  Pnor  to  the  accumulation  of  22,000 
total  landings,  or  within  180  days  after  the 
effective  date  of  tni*  AD,  whichever  occurs 
Idter,  replace  all  of  the  currently  installed 
rivets  with  new  or  serviceable  high-strength 
titanium  Hiiite  boits  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-53- 
1004,  Revision  1,  dated  July  30,  1992,  as 
revised  by  Change  Notice  1..^.,  dated  October 
12,  1992. 

(2;  If  breakage  is  detected  on  fewer  than  2 
nvet  heads  on  each  side  Within  the  next  100 
landings  af^er  discovery  of  breakage,  replace 
all  of  the  cunrntly  installed  riveta  with  new 
or  serviceable  high-strength  titanium  Hiiite 
bolts  In  accordance  with  Airbus  Industrie 
Service  Bulletin  A320-53-1004,  Revision  1, 
dated  |u!y  30  1992.  as  revised  by  Change 
Notice  1  A  .  dated  October  12,  1992. 

(3)  If  breakage  Is  detected  on  2  or  more 
nvet  heads  on  either  side:  Prior  to  further 
flight,  replace  all  of  the  currently  Installed 
rivets  with  new  or  serviceable  high-strength 
titanium  Hiiite  bolts  in  accordance  with 
Airbus  Industne  Service  Bulletin  A320-53- 
1004.  Revision  1   dated  July  30,  1992,  as 
revised  by  Change  Notice  I.A.,  dated  October 
12.  1992. 


fb)  Replacement  of  all  of  the  currently 
installed  rivets  with  new  or  serviceable  high- 
strength  titanium  Hiiite  bolts  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A320- 
53-1004.  Revision  1,  dated  July  30,  1992,  as 
revised  by  Change  Notice  I.A.,  dated  Octot)er 
12, 1992,  constitutes  terminating  action  for 
the  repetitive  inspection  requirements  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safet\'  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  ?\A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  m 
accordance  with  FAR  21  197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Washington,  on  June  28, 
1993. 

June*  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
[FR  Doc.  93-15682  Filed  7-1-93,  845  ami 
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14  CFR  Part  39 

[DockM  No.  92-ASW-«0] 

AirworthineM  Directives;  Schweizer 
Aircraft  Corporation  and  Hughat 
Helicopters,  Inc.  Modal  269A.  269A-1. 
269B,  269C  and  TH-55A  Sariaa 
Hellcoptara 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Schweizer 
Aircraft  Corporation  and  Hughes 
Helicopters,  Inc.  Model  269A.  269A-1. 
269B.  269C  and  TH-55A  helicopters, 
that  currently  requires  repetitive 
inspection  and  replacement  of  certain 
lower  belt  drive  pulley  bearings  (pulley 
bearings).  This  action  would  retain  the 
present  AD  requirements  and  would 
require  for  another  pulley  bearing,  part 
number  (P/N)  269A5050-80,  the  same 
life  limit  of  1,800  hours'  time-in-service 
and  the  same  insp>ections  as  required  by 
the  current  AD.  This  proposal  is 
prompted  by  the  introduction  of  an 
alternate  pulley  bearing  with  improved 
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lubrication  that  still  requires  the  same 
life  limit  and  repetitive  inspections  as 
required  for  the  earlier  bearings.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
pulley  bearings  that  could  result  in  loss 
of  transmission  drive  power  to  the  rotor 
systems  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Comments  must  be  received  by 
August  16,  1993. 

ADDRESSES:  Submit  comments  in 
tnpi.rate  to  the  Federal  Aviation 
Admini.stration  iF.\A),  Office  of  the 
.'N?s>-,tiirit  Chief  Counsel,  Attention: 
Kuies  Docket  No.  92-ASW-50,  4400 
Blue  Mound  Road.  bldg.  3B,  room  158, 
Fort  Worth,  Texas  76106.  Comments 
may  be  inspected  at  this  location 
between  9  am  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Schweizer  Aircraft  Corporation,  P.O. 
Box  147,  Elmira,  New  York  14902.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  4400  Blue  Mound  Road,  bldg. 
3B,  room  158,  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Raymond  Reinhardt,  Aerospu-e 
Lngmeer,  FAA,  New  'iork  Aircraft 
Certirication  Office,  Propulsion  Branch, 
ANE-174,  New  England  Region.  181 
South  Franklin  Avenue,  Valley  Stream, 
New  York  11581,  telephone  (516)  791- 
7421.  fax  (.Tl6)  791-9024 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  mav  desire  Communications 
should  identif)'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
change  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  tlie  Rules  Docket  for  examination  by 
mterested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  subsia.cce  of  this 
proposal  will  be  filed  in  ;hr  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
po:Jtcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ASW-50."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
92-ASW-50,  4400  Blue  Mound  Road, 
bldg.  3B.  room  158.  Fort  Worth.  Texas 
76106. 

Discussion 

On  January  4,  1980.  the  FAA  issued 
AD  80-02-14,  Amendment  39-3688  (45 
FR  3251.  January  17. 1980),  to  require 
replacement  of  all  lower  belt  drive 
pulley  bearings  (pulley  bearings),  part 
number  (P/N)  269A5050-57,  that  have 
accumulated  1,800  or  more  hours'  time- 
in-service;  to  require  a  one-time 
inspection  of  the  pulley  bearing 
installations;  and  thereafter,  to  require  a 
repetitive  inspection  of  the  lower  pulley 
bearings  at  intervals  of  300  hours'  time- 
in-service.  That  action  was  prompted  by 
reports  of  bearing  malfunctions,  which 
could  result  in  a  loss  of  drive  power  to 
the  main  and  tail  rotor  systems.  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  the  pulley  bearings 
that  could  result  in  loss  of  transmission 
drive  power  to  the  rotor  systems  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD, 
Schweizer  Aircraft  Corporation 
informed  the  FAA  that  in  October  1983. 
Hughes  Helicopters,  Inc.  introduced 
into  service  an  alternate  design  pulley 
bearing,  P/N  269A5050-80.  that  is 
mechanically  the  same  as  the  earlier 
design  pulley  bearing.  P/N  269A5050- 
57.  The  aircraft  manufacturer  recently 
advocated  that  the  i;g^quirements 
imposed  by  AD  80-02-14  should  also 
be  imposed  on  pulley  bearing.  P/N 
269A5050-80.  because  of  the  similiarity 
between  the  bearings.  The  FAA  has 
evaluated  these  conditions,  concurs 
with  the  manufacturer,  and  proposes 
that  the  inspection  and  service  life 
requirements  of  AD  80-02-14  should 
also  apply  to  pulley  bearings,  P/N 
269A505O-e0. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  80-02-14  to  require  a 
one-time  inspection  of  the  pulley 
bearing  installation,  repetitive 


inspections  of  the  pulley  bearings,  and 
a  replacement  time  for  pulley  beiarings, 
P/N  269A5050-60.  as  well  as  P/N 
269A5050-57. 

The  FAA  estimates  that  700 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  l»/i  work 
hours*  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts,  if  needed,  would  cost 
approximately  $635  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $168,875 
each  year  assuming  175  helicopters 
would  need  new  parts  each  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  tlie 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  prom.ulgated.  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
tlie  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  ofSublecU  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

P  A  R  T  3  9—  A I R  W  0  R  T  M .  N  ESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 
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§39.13     [AMENDED] 

2,  Section  39  13  ;s  amended  by 
removing  Amendment  39-3668  (45  FR 
3251,  Jdnu.iry  17,  1980)  and  by  adding 
a  new  airv,-orlhmess  directive  (AD),  to 
read  as  follows 

Schweizer  Aircraft  Corporation  tad  Hughes 

HaliCopleiN.  Inc    i>K:ke!  No  92-ASW- 
50  Supa^s(^drtS  AD  00-02-14 
Arr-.er.d.T.er.!  39-3668 
Appl^cabihtv  Mode!  259A,  269A-1.  269B. 
:59C',  and  TH-S^A  helicopters,  with  lower 
belt  dnve  pullev  beanngs  installed,  part 
n\::nber  (P/N]  269A5050-57  or  269A5O50-«0. 
certifir.atpd  in  any  cafegor>' 

Comphanrt  Rmriir^d  as  indicated,  unless 
accomplisiied  previously  To  prevent  failure 
of  the  lower  beh  dnve  puiley  bearings 
(pulley  beanngsl  loss  of  power  to  the  rotor 
systems,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  VV;th;n  thp  next  50  hours'  time-in- 
service  after  thfl  effective  date  of  this  AD. 
replace  a.l  pullsy  bearings  P/N  269A5050- 
57  or  269A5050-80,  that  have  accumulated 
1,750  or  rr.ore  hours'  time-in-service.  For 
pulley  t>eanngs  'hat  have  accumulated  less 
than  1,730  hours  time-in-sen-ice  on  the 
effective  date  of  this  AD.  replace  these  pulley 
bearings  on  or  prior  tr  attaining  1.800  hours' 
total  time-in-servicB.  I:  re;jiaced  with  pulley 
bearings,  PS  269A505O-'57  or  269A5050-80, 
the  repetitive  inspection  requirements  of 
paragraph  (d)  of  'his  AD  are  applicable. 

Note:  The  following  paragraphs  of  the  AD. 
rela*ive  to  'neanng  retention  system 
inspecticn.  cover  two  systems  of  retention. 
At  delivery  all  Model  269A,  269A-1.  269B. 
TH-55.\,  and  certain  269C  helicoptOTS.  Berial 
numbers  1  through  589  were  equipped  with 
an    H"  frame  with  sheet  metal  lower  bearing 
straps,  P/N  269A546:   Model  269C 
helicopters,  serial  numbers  590  and 
subsequent,  were  equipped  wi'.h  machined 
lower  bearing  caps  that  are  part  of  a 
269A 5573-11  "H  '  frame  assembly. 
Paragraph  rb!  concerns  the  sheet  metal  straps 
and  paragraph  (c)  concerns  the  machined 
caps. 

fb)  Within  the  next  50  hours'  time-in- 
service  after  the  effective  date  of  this  AD,  on 
helicopters  equiDped  with  sheet  metal  lower 
bearing  straps.  P'/N  269A5463— 

(1)  Inspect  the  pulley  bearings  in 
accordance  with  paragraphs  a.  through  f.. 
Pari.  1  of  Schweizer  Aircraft  Corporation  or 
Hughes  Helicopters.  Inc  Service  Information 
Notice  (SIN)  N-146  2.  dat«d  December?. 
1979.  and; 

'2)  Shim  beanng  streps  in  accordance  with 
paragrapn  h  (21  Par-  1  of  SIN  N-146.2,  dated 
Decert^ber  7,  1979 

(c)  Withm  the  next  50  hours'  time-in- 
service  after  the  effective  date  of  this  AD.  on 
helicopters  equipped  with  machined  lower 
pulley  bearing  caps  (caps!  that  are  part  of  a 
269.A5573-U  "H  "  frame  assembly,  inspect 
caps  and  frame  assem.bly  lower  bearing  bore 
for  out-of-roundness  in  accordance  with 
paragraphs  1.  through  p  ,  Part  1  of  Schweizer 
A  ircraft  Corporation  or  Hughes  Helicopter. 
Inc.  SIN  N-164  dated  December  7,  1979. 

(1)  If  out-of-roundness  exceeds  OOOl  inch 
Toto!  Indicator  Reading  (T.J.R.),  reverse  the 


caps  and  repeat  the  inspections  of  paragraph 
(c)  of  this  AD  for  both  caps. 

(2)  If  out-of-roundness  exceeds  0.001  Inch 
T.I.R.  after  reversing  and  reinspecting  the 
caps,  replace  both  caps  with  two  lovver 
bearing  straps.  P/N  269AS463.  in  accordance 
with  paragraph  r..  Part  1  of  SIN  N-164,  dated 
December?,  1979. 

(d)  Within  300  hours'  time- in -service  after 
accomplishing  paragraphs  (b)  or  (c)  of  this 
AD.  and  thereafter  at  intervals  not  to  exceed 
300  hours'  time-in-service  from  the  last 
inspection.  Inspect  the  pulley  beanngs  in 
accordance  with  paragraph  a.  through  e.,  Part 
III  of  SIN  N-164,  dated  December  7. 1979 

(e)  Prior  to  return  to  service  of  any 
helicopter  equipped  with  a  replacement  "H  " 
frame  assembly,  accomplish  the  inspections 
of  (Mragrapbs  (b)  or  (c)  of  this  AD  as 
appropriate. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA.  181 
South  Franklin  Avenue,  room  202.  Valley 
Stream,  New  York  11581.  Operators  shall 
submit  their  requests  throu^  an  FAA 

.Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Manager.  New  York 
Aircraft  Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

Issued  in  Fort  Worth.  Texas,  on  June  21. 
1993. 

Eric  D.  Bries, 

Acting  Manager.  Hotorcraft  Directorate, 
Aircraft  Certification  Senice. 
[PR  Doc.  93-15723  Filed  7-1-93;  845  am] 
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14  CFR  Part  35 
[Docket  No.  91 -ASW-21] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc..  Model  21 4B 
and  214S-1  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACmON:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron,  Inc..  [BfiTl]  Model 
214B  and  214B-1  helicopters.  This 
proposal  would  require  establishing  a 
new  mandatorv'  retirement  or  service 
life  on  the  main  rotor  pillow  blo<:k 
bearing  bolts  (also  called  flapping 


bearing  bolts).  It  would  further  require 
recording  takeoffs  and  frequent  high- 
power  events  such  as  repeated  heavy  lif* 
(RHL)  external  load  operations.  This 
proposal  is  prompted  by  tests  and 
analyses  that  reveal  fatigue  da.mage 
accrues  more  rapidly  dur^ig  frequetit 
PJ-IL  and  grcund-air-ground  operations. 
The  actions  specified  by  tiie  proposed 
AD  are  intended  to  prevent  fatigue 
failure  of  the  main  rotor  pillow  block 
bearing  bolts,  that  could  result  in  loss  of 
the  main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
August  16,  19'33. 
ADDRESSES:  Submit  comments  in 
trlt^lirate  to  the  FederRl  Aviation 
Administration  (FAA),  Office  of  the 
A.ssis'ant  Chief  Coun.sel,  Attention; 
Rules  Docket  No,  91-ASW-21,  4400  Blue 
Mound  Road,  Fort  Worth,  Texas  76106. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday  except  Federal 
holidays. 

The  "service  inform.ation  referenced  in 
tlie  proposed  rule  may  be  obtained  from 
Bel!  Helicopter  Textron,  Inc.  (BHTI), 
P  O  Box  432,  Attention:  Customer 
Support,  Fort  Worth,  Texas  76101.  This 
information  may  be  examined  at  the 
F/o\,  Office  of  the  Assistant  Chief 
Counsel,  4400  BIub  Mound  Road,  bldg, 
3,  room  153.  Fort  Wonh,  Texas, 
F0«  PJRTHER  »NF0BMATlON  COKTACT: 
Mr.  Tom  Henry,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA. 
K.jtorcraft  Directorate.  Fort  Worth, 
Texas  76193  0170,  telephone  (817) 624- 
,51R8.  fax  1817)  740-3394, 

SUPPLEME>frARY  INFORMATION: 

Commenls  Invited 

Lnterested  persons  are  invited  to 

part-icipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commanications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
-     received. 

Comments  are  specificallv  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
tha  proposed  rule.  .All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
m  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
.  summarizing  each  FA.^-publlc  contact 
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concerned  wi\h  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ASW-21."  The 
postcard  will  be  date  stamped  and 
returned  tc  the  commenter. 

.Availability  of  N'PR.Ms 

Any  person  rna\  obtain  a  copy  of  this 
NPR.M  bv  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention;  Rules  Docket  No. 
91-ASVV-21,  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76106. 

Discussion 

This  document  proposes  the  adoption 
of  a  new  airworthiness  directive  (AD) 
that  is  applicable  to  BHTI  Model  214B 
and  214B-1  helicopters.  Recent  BHTI 
evaluations  iodicate  that  BHTI  Model 
214B  and  214B-1  helicopters  used  in 
repeated  heavy  lift  (RHL)  external  load 
operations  sustain  more  lifts-per-hour 
than  originally  anticipated  during  type 
certif.cation  These  frequent  high-power 
even's  cause  fatigue  damage  to  accrue  to 
the  main  rotor  pillow  b]o<:k.  bearing 
bolts  fbolts),  part  number  (P/N)  20-057- 
12-480  and  20-057-12-50D.  more 
rapidly  than  was  ongmaliy  anticipated 
Further,  these  evaluations  bv  the  FAA 
and  BHTI  indicate  that  the  Model  214H 
and  214B-1  bolts  should  have  a  service 
life  of  15,000  high-power  events,  or 
2,500  hours'  time-in-service,  whichever 
occurs  first.  A  high-power  event  is 
defined  as  either  a  taxeoff  or  an  external 
load  lift.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
bolts,  loss  of  the  main  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  and  approved 
BHTI  Alert  Service  Bulletin  (ASB)  No. 
214-91-46,  Revision  A,  dated  October  8, 
1992,  that  describes  procedures  for 
establishing  a  new  mandatory 
retirement  or  service  life  on  the  main 
rotor  pillow  block  bearing  bolts,  and 
recording  takeoffs  and  frequent  high- 
power  events  such  as  RHL  external  load 
operations. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  prodacis  of  this  same 
type  design,  the  proposed  AD  would 
require  tlie  establishment  of  a 
mandatory  retirement  or  ser%'it;e  hfe  uf 
15,000  high-power  events  or  2.500 
hours'  time-in-service,  whichever 
occurs  first,  for  the  bolts,  P/N  20-057  i  2 
48D  and  20-057-12-50D  The  proposed 


AD  would  also  require  recording 
takeoffs  and  high-power  events  such  as 
external  load  operations. 

The  FAA  estimates  that  54  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  25.5  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approxim.ately  $260  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $89,775 
each  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption    ADDRESSES." 

List  of  Subjpt.ts  in  1-1  CJ  R  Pdrt  im 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Piopttsed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— A'RWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App,  1354(a).  1421 
and  1423:  49  U  S.C.  106(g);  and  14  CFR 

]  1  fiq 


§  19  ^3     "A-'enoed] 

..  i>u;,t.w;.  -J  :  J  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bell  Helicopter  Textron.  Inc.  (BHTI):  Docket 
No.  91-ASW-21. 

Applicability:  Model  214B  and  214B-1 
helicopters,  certificated  in  any  category. 

Compliance:  Required  within  100  hours' 
time-in-service  after  the  effective  date  of  this 
AD,  unless  acconiplished  previously. 

To  prevent  fatigue  feilure  of  the  main  rotor 
pillow  block  tearing  bolts  (also  called 
flapping  bearing  bolts),  part  numbers  (P/N) 
20-057-12-48D  and  20-057-1 2-50D.  which 
could  result  in  loss  of  the  main  rotor  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Qeate  a  historical  maintenance  service 
record,  for  the  main  rotor  pillow  block 
bearing  bolts  (bolts),  P/N  20-057-12-48D 
and  20-057-1 2-50D. 

(b)  Determine  the  time- in -service  on  the 
l)olts  as  follows: 

(1)  For  bolts  that  do  not  have  a  record  of 
hours  tlme-in-service,  calculate  a  base  time- 
in-service  and  a  base  number  of  high-power 
events  using  900  hours'  time-in-service  and 
5,400  high-power  events  for  each  year  the 
bolts  have  been  Installed.  Prorate  for  a  partial 
year.  High-power  events  are  defined  as 
takeo%  or  external  load  lifts  such  as  fire- 
flghting  by  dumping  water,  logging,  or  other 
similar  external  cargo  operations. 

(2)  For  bolts  that  have  a  record  of  hours 
time-in-service,  record  the  high-power 
events,  as  follows: 

(i)  Record  the  total  number  of  high  power 
events,  if  known; 

(ii)  If  the  numl>er  of  high-power  events  is 
not  known,  multiply  the  hours  time-in- 
service  by  6  to  determine  the  high-power 
events  to  be  recorded. 

(c)  Replace  the  tx)lts  according  to  the 
following: 

(1)  Within  the  next  100  hours'  time-in- 
service  or  the  next  600  high-power  events, 
remove  from  service  those  traits  with  either 
2,400  or  more  hours'  tlme-in-service.  or  more 
than  14,400  high-p>ower  events  as  of  the 
effective  date  of  this  AD. 

(2)  On  or  before  attaining  either  2.500 
hours'  time-in-service  or  15.000  high-power 
events,  whichever  comes  first,  remove  from 
service  those  bolts  with  less  than  either  2.400 
hours'  time-in-service  or  14,400  high-power 
events  as  of  the  effective  date  of  this  AD. 

Note:  This  AD  paragraph,  in  eSect.  changes 
the  present  Airworthiness  Limitations 
Section  of  the  Model  214B  and  214B-1 
Maintenance  Manual  to  require  a  2,500 
hours'  time-in-service  or  15,000  high-power 
events  service  life,  whichever  occurs  first,  for 
the  bolts. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  t>e 
used  when  approved  by  the  Manager. 
Rotorcraft  Certification  Office.  FAA, 
Southwest  Region.  Rotorcraft  Directorate. 
Fort  Worth.  Texas  76193-0170  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  lnsp>ector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 
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NoIb:  InforT'a'Mn  concaming  the  existence 
cf  approved  alterr.dtive  methods  of 
conipiiancf  with  this  AD.  if  any.  may  be 
nhia:r.ed  from  thp  Manager,  Rotorcraft 
Ortifica'ion  OiT.^o 

(e)  SpecJtl  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  'he  hehcrjpter  to  a  location  where  the 
requirements  nf  tr  .s  AD  can  be 
accompiishwd 

Issued  in  Fort  Worth.  Texas,  on  May  3, 

|ame«  D  Erickjtoa, 

Mcnosfr  Boti^ry^h  Directorate,  Aircraft 

Cerliiira'.ior  Sfn ;;-«. 

(FR  Doc  9.^-:5-'24  Filed  7-1-93;  8:45  ami 
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14CFRPart39  I 

[Docket  No  93-^M-52-ADl 

Airworthiness  Directives;  Corporate 
Jets,  Limited,  Moctel  DH/HS/BH/BAe 
125  S«rie«  Airplanes 

AGENCY:  Federal  Aviation 

AJminislration.  DOT. 

ACTION;  Notice  of  proposed  rulemaking 

(NFK.M) 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
di.'ecTive  (AD)  that  is  applicable  to 
certain  Corporate  Jets,  Limited,  Model 
DH  US  BH  B.T.e  125  series  airplanes. 
This  propnidl  would  require  a  one-time 
f-ancticnai  test  of  the  diodes  located  in 
the  engine  fire  extinguisher  s>'Stems  to 
verif\'  proper  operation  of  the  diodes, 
and  replacement  of  any  defective  diode. 
This  proposal  would  also  require  that 
all  test  results,  positive  or  negative,  be 
reported  to  the  manufacturer.  This 
proposal  is  prompted  by  reports  of 
u.ndetected  failures  of  certain  diodes  in 
the  engine  fire  extinguisher  systems. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
e!-;t,;ne  fire  extinguisher  systems. 
DATES;  Comments  must  be  received  by 
August  .30,  1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  ;FAA).  Transport 
Airplane  Directorate,  ANM-103, 
.Attention  Rules  Docket  No.  93-NM- 
52-,\D,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  'be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  ser/ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Corporate  lets.  Inc..  22070  Broderick 
Drive,  Sterling,  Virginia  20166.  This 
information  rnay  be  examined  at  the 
F.^^A,  Trunsport  .Ai-p! me  Directorate, 


1601  Lind  Avenue,  SW  .  Renton, 
Washington 

FOR  FURTHER  INFORMATION  COtTTACT: 
William  Schroedbr.  Aeruspare  Enmneer. 
Standardization  Branch,  ANM-HS, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overaU  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  93-NM-52-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention;  Rules  Docket  No. 
93-NM-52-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Corporate  Jets,  Limited, 
Model  DH/HS/BH/BAe  125  series 
airplanes.  The  CAA  advises  that  failed 
(short  circuit)  blocking  diodes  have 
been  detected  during  routine 
maintenance  on  certain  of  these 
airplanes.  These  diodes  are  associated 


with  the  "EXT  FIRED"  (BOTTLE  GONE) 
indicators  in  the  engine  fire 
extinguishing  circuit.  The  cause  of  these 
failures  has  not  been  determined 
Failure  of  the  diodes  may  not  be 
detected  readily;  therefore,  deployment 
of  extinguishing  agent  to  both  engines, 
rather  tlian  only  to  a  selected  engine, 
could  occur.  Faulty  deployment  of  the 
extinguishing  agent  may  reduce  tho 
concentration  of  the  agent  to  levels 
below  that  required  to  extinguish  an 
engine  fire,  LIndetected  failed  diodes 
could  prevent  the  engine  fire 
extinguishing  system  from 
extinguishing  an  engine  fire. 

Corporate  lets,  Limited,  fa  subsidiary 
of  British  Aerospace  having 
responsibility  for  Model  125  series 
airplanes)  has  issued  Service  Bulletin 
SB  2F>-33,  dated  December  8,  1992. 
that  describes  procedures  for 
conducting  a  one-time  functional  test  of 
the  diodes  located  in  each  engine  fire 
extinguisher  system  to  verify  proper 
operation  of  the  diodes,  and 
replacement  of  any  d<'feclive  diode.  The 
service  bulletin  includes  a  statement 
indicating  that,  for  the  Model  125  series 
airplanes,  Corporate  ]p\s.  Limited,  is 
updating  the  Aircraft  Maintenance 
Manual  to  include  functional  tests  of  the 
diodes  in  the  engine  fire  extinguisher 
system  as  a  normal  mRintenance  item. 
The  CA.A  classified  this  service  bulletin 
as  mandatory. 

This  airplane  niodel  is  manufactured 
in  the  United  Kingdom  and  is  tyi^e 
certificated  for  cporation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airv.orthiness 
agreement.  Pursuant  to  this  bilateral 
ainvorlhmess  agreement,  the  CAA  has 
kept  the  FAA  informed  cf  the  situation 
described  above.  The  FA.A  has 
examined  the  findings  of  the  CA.^, 
reviewed  all  available  information,  and 
determined  that  AD  acticn  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States, 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  nne-time  functional  test  of  the  diodes 
located  in  the  engine  fire  extinguisher 
systems  to  verify  proper  operation  of  the 
diodes,  and  repLircment  of  any 
defective  diode.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  proposed  A.D  would  also  require 
that  all  test  results,  positive  or  negative, 
be  reported  to  the  manufacturer. 
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Repetitive  functional  tests  of  the 
diodes  are  not  included  in  the  proposed 
AD  because  the  FAA  has  been  advised 
by  Corporate  Jets,  Limited,  that  the 
diodes  have  been  added  as  a  routine 
functional  test  item  in  the  Aircraft 
Maintenance  Manual  for  Mode!  125 
series  airplanes.  Therefore,  repetitive 
functional  tests  will  be  performed  in 
accordance  with  normal  maintenance 
practices.  The  proposed  one-tine 
functional  test,  however,  would  assure 
that  any  undetected  failed  diode  is 
identified  and  replaced  in  a  timely 
manner. 

The  FAA  estimates  that  440  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  laks 
approximately  3  work  hours  pfir 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  la'oor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $72,600.  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  he'-ein 
would  not  have  substantial  diract  effects 
on  the  States,  en  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  amcng  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  suffir.ent 
federalism  impliretions  to  wanant  the 
preparation  of  a  Fe<i*^ralism  Assessment. 

For  the  reasor.s  discussed  above,  I 
certif)  that  thif,  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  [2)  is  not  a  "significant 
mlp"  under  tl:e  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26.  197S);  and  (3)  if  promulgated,  will' 
not  have  a  significant  economic  impact. 
positi\e  cr  negative,  on  a  subst  mtial 
number  of  sma!!  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepa.-ed  for  tiiis  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
ordained  by  c  oPitarting  the  Ruins  Docket 
at  the  lcx;ation  provaded  under  the 
caption  ADDRESSES 

List  of  SubjecLs  in  i;  CFK  Part  39 

Air  transportatiori   Aircraft,  .\viation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  deiegat^^d  to  me  by  the 
-Administrator,  the  Federal  Aviation 
Administraiion  proposes  to  amend  14 


CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.,S.Q  App.  1354(8).  1421 
and  1423;  49  U.S  C.  106(g);  and  14  CFR 
11.89 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Corporate  fpts   !  inii't-ri,     •t!n,opr!\  ''ii'.tigb 
Aen.fipaL*.  Mm*k.*"r  SiiUlr'ii'j    *  viation, 
and  {*•  Haiiilanri  .Mrcraft  Co.,  Lid): 
Dw^j.oi  ao  :,.M-i^  -AD. 

Applicability:  Model  DH/HS/BH/BAe  125 
series  airplanes,  excluding  Model  B.\e  125- 
lOOflA  series  airplanes;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  Hre 
extinguisher  systems,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  conduct  a  one-time  functional  test 
of  the  diodes  located  in  each  engine  fire 
extinguisher  system  to  verify  proper 
operation  of  the  diodes,  in  accordance  with 
Corporate  Jets,  Limited,  Service  BuUefin  S.B. 
26-33.  dated  December  8. 1992. 

(b)  If  any  diode  is  found  to  be  defective, 
prior  to  further  flight,  replace  the  defective 
diode  in  accordance  with  Corporate  Jets. 
Limited,  Service  Bulletin  S.B.  26-33,  dated 
December  8,  1992. 

(c)  Within  10  days  after  accomplishing  the 
functional  test  required  by  paragraph  (a)  of 
this  AD,  report  all  tost  findings,  po:>itive  or 
negative,  by  mail  or  fax  message  to  the 
following  address:  Service  Supp>ort  Manager. 
Corporate  Jets,  Limited.  3  Bishop  Square,  St 
Albans  Road  West,  Hatfield.  Hertfordshire. 
ALIO  9NE,  England;  fax  011-44-707  253959, 
or  011-44-707  252367.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANK4-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  ■  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton.  Washington,  on  June  28. 
1993. 

James  V.  lk-\  an\ 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-15683  Filed  7-1-93;  8:45  ami 


14  CFR  Pen  35 
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A Zi  *^c  t   Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(MPRM). 

s,JU«A=iY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  a  one-time  inspection  of  the 
rudder  (brake)  pedal  assemblies  for 
correct  installation  of  retainer  rings  and 
installation  of  a  retainer  ring,  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  a  missing  retainer  ring  in  the 
rudder  (brake)  pedal.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  braking 
authority  and  reduced  directional 
control  of  the  airplane  while  it  is  on  the 
ground. 

DATES:  Comments  must  be  received  by 
A-c;c.  -30   1993.  , 

ADaRESStS   Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
78-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p  m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Und 
Avppnp  <sVV    Runtnn  Washington. 

fOB  PoP'MtR  iNFORM.i'-'iON  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
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SUPPLEMENT  AAY  INFOftMATtOM: 
CommenU  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  addre.w 
specified  above.  All  communications 
received  on  or  before  the  closing  data 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  li^.iht 
of  the  comments  received. 

Comments  are  specifically  invitwd  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  profwsed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  (o  this  notice 
must  submit  a  self- ad  dressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-78-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRM« 

4ny  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention;  Rules  Docket  No. 
93-N'M-7&-AD,  1601  Lind  Avenue. 
SVV.,  Renton,  Washington  98055-4056. 

Discussion 

The  Ri)ksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
one  operator  has  reported  that,  upon 
starting  to  brake  after  touchdown,  the 
pilot  felt  the  left  rudder  fbrakel  pedal 
shift  under  his  foot  A  subsequent 
inspection  revealed  that  the  cause  of  the 
shifting  rudder  [brake)  pedal  was 
attributed  to  a  missing  retainer  ring; 
these  retainer  rings  hold  the  rudder 
(brake)  pedal  bearing  in  place.  A 
missing  retainer  ring  on  either  the 
pilot's  or  first  officer's  rudder  (brake) 
pedal  assembly  could  result  in  a  loose 
rudder  (brake)  pedal,  which  could  result 
in  reduced  braJting  authority  and 


reduced  directional  control  of  tiie 
airplane  while  it  is  on  the  ground. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-27-047,  Revision  1.  dated 
February  9,  1993,  that  describes 
pro<:.8dures  for  a  one-time  inspection  of 
the  rudder  (brake)  pedal  assemblies  for 
correct  installation  of  retainer  rings.  The 
service  bulletin  also  descnbes 
procedures  for  installation  of  a  retainer 
ring,  if  the  retainer  nng  is  missing  or 
installed  incorrectly  The  RLX)  classified 
this  service  bulletin  as  mandatory  and 
issued  Netherlands  Airworthiness 
Dir«(-1ive  BLA  92-087,  dated  September 
25,  1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  and 
the  applifiihle  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  F.A.A  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  of  the  rudder 
(brake)  pedal  assemblies  for  correct 
installation  of  retainer  rings,  and  the 
installation  of  a  retainer  ring  if  the 
retainer  ring  is  missing  or  installed 
incorrectly.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously 

The  FAA  estimates  that  65  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $3,575, 
or  $55  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  ac-tion. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact. 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  US  C.  106(g);  and  14  CFR 
11  89 

f39.13    [Amendwj] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NM-78-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numtwrs  11244  through 
11407,  inclusive.  11409,  and  11410; 
certificated  in  any  category 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  braking  authority  and 
reduced  directional  control  of  the  airplane 
while  it  is  on  the  ground,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  conduct  an  inspection  of  the 
rudder  (brake)  pwdal  assemblies,  to  verify 
installation  of  retainer  rings,  part  number 
(P/N)  MS16624-1075.  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-27-047, 
Revision  1,  dated  February  9,  1993, 

(1)  If  all  of  the  retainer  rings  are  installed 
correctly,  no  further  action  is  required  by  this 
AD. 

(2)  If  any  retainer  ring  is  not  installed,  or 
is  not  installed  correctly,  prior  to  further 
flight,  install  retainer  ring,  P/N  MS16624- 
1075,  in  accordance  with  the  service  bulletin. 
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fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  A^I^^-113,  FAA, 
Transport  AL-plane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-na. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methodbi  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
'.\'M-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21 .197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  June  28. 
1993. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircrafi  Certification  Service. 
'FR  Doc.  93-15681  Filed  7-l-fl3:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
15  CFR  Part  4!2 

Trade  Regulation  Rule:  Dlscnminatory 
Practices  In  Men'«  and  Boys  Tailored 
Clothing  industry 

AGENCY:  Federal  Trade  C.'.m:Ti:<«ion. 
ACTION:  Notjce  of  proposed  rulemaking 

JNFR), 

SUMMARY:  The  Federal  Trade 
Commission  announcfts  its  intention  to 
begin  a  njlemaking  prof:6eding  for  the 
trade  reKulation  n;ie  concemiiiR 
discnminatorv'  promotional  a!  owanres 
in  the  men's  and  boys'  tailored  cloth:ng 
ind'iistnr'  ("Tailored  Clothing  Rjie"  or 
"Rule"),  The  proceeding  wui  sonsider 
whether  the  Tailored  Clothing  Rule 
should  remain  m  effect  withoi.t  dianges 
or  should  be  repealed.  The  Ccmmissmn 
has  not  rpiied  on  the  Tailored  Clothing 
Rule  in  recent  years  and  beUe\es  that 
the  circumstances  underlying  the  Rule 
may  have  changed  In  additio;;,  the 
Commission  recently  promulgated 
revised  guidelines  on  the  subject  of 
promotional  allowances  that  mav  better 
reflect  the  requirements  of  the 
Robinson-Patman  Act.  Accord, nglv.  this 
industry-specific  rule  may  no  longer 
serve  a  useful  purpose.  The  Commission 
invites  public  comment  on  ho.v  the 
Tailored  Clothing  Rule  curren'ly  affects 
manufaciurers,  retailers,  consumers,  and 
others. 

Because  the  Rule  r  or.tdins  no 
information  collection  requirements,  the 
Commission  is  not  specifically  seeking 


comments  on  whether  the  Rule  imposes 
unnecessary  recordlteeping  and 
disclosure  requirements  within  the 
meaning  of  the  Paperworic  Reduction 
Act. 

DATES:  Written  comments  will  be 
accepted  until  August  2,  1993. 
ADDRESSES:  Written  comments  should 
be  aaares&ed  to  the  Secretary,  Federal 
Trade  Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NAV., 
Washington,  DC  20580.  All  comments 
should  be  captioned  "NPR  Comment — 
TailoredCi!  hirvR; :'p  " 
FOR  FURTHER  INFORMATION  CONTACT: 

Neil  Averitt.  Esq.,  Office  of  Policy  and 
Evaluation,  Bureau  of  Competition, 
Federal  Trade  Commission, 
Washington,  DC  20580  (202)  326-2885. 

SUPPLEMENTARY  iNrORMATiON 
Part  A— Background  Information 

I  his  notice  is  published  pursuant  to 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  41  ef  seq.;  the  Robinson-Patman 
Act,  15  U.S.C.  13;  the  provisions  of  Part 
1,  Subpart  C  of  the  Commission's  Rules 
of  Practice.  16  CFR  1.21  et  seq.;  and 
section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

This  authority  permits  the 
Commission  to  promulgate,  modify  and 
repeal  rules  that  define  methods  of 
competition  that  are  unfair  within  the 
meaning  of  section  5(a)(1)  of  the  FTC 
Act,  including  methods  of  competition 
that  would  also  violate  the  Robinson- 
Patman  Act. 

The  Tailored  Qothing  Rule  states  that 
promotional  allowances  to  sellers  of 
men's  clothing  will  be  presumed  not  to 
have  been  on  a  proportionately  equal 
basis  unless  they  are  made  in 
accordance  with  the  terms  of  a  written 
plan  that  has  been  supplied  to  all  the 
competing  sellers.  The  Rule  was 
adopted  on  October  18,  1967,  and 
became  effective  on  .\pril  1, 1968. 

Part  B — Objefiives  and  ,*Lria!vs;i 

The  objective  of  this  rulemaking 
proceeding  is  to  determine  whether  the 
Commission's  Tailored  Clothing  Rule 
should  be  repealed.  In  this  connection 
the  Commission  seeks  evidence  as  to 
whether  Lhis  industry-specific  rule  is  a 
useful  and  efficient  means  of  law 
enforcement.  At  least  preliminarily,  it 
does  not  appear  that  the  Tailored 
Clothing  Rule  has  been  of  significant 
value.  The  Commission  also  notes  that, 
subsequent  to  the  initial  publication  of 
the  Tailored  Clothing  Rule,  it  published 
general  guidelines  on  the  subject  of 
discriminatory  promotional  allowances. 
See  Guides  for  Advertising  Allowances 
and  Other  Nierchandising  Payments  and 
Ser\  ices  (the  "Fred  Meyer  Guides").  16 


CFR  part  240.  These  new  guidelines 
may  have  further  diminished  the  need 
for  industry-specific  rules. 

The  Commission  seeks  evidence  on 
the  question  of  whether  there  are 
benefits  from  the  Tailored  Clothing 
Rule.  and.  if  so,  whether  those  benefits 
are  greater  than  its  costs,  in  order  to 
assist  in  reaching  a  determination  on 
this  matter. 

The  Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  its 
ongoing  program  of  evaluating  trade 
regulation  rules  to  determine  their 
current  effectiveness  and  impact.  Based 
on  the  information  currently  in  Its 
possession,  the  Commission  believes 
that  the  Tailored  Clothing  Rule  no 
longer  serves  the  public  ^terest  and 
should  be  repealed. 

Part  C — Alten.4ii,\L'  Actions 

The  Commission  does  not  plan  to 
consider  alternatives  to  repealing  the 
Rule  or  leaving  it  in  effect  in  its  present 
form. 


PartD— R' 


-st-. 


ir  Comment 


Members  of  Lbe  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  review  of  the  iTailored 
Clothing  Rule.  A  comment  that  includes 
the  reasoning  or  basis  for  a  proposition 
is  likely  to  be  more  persuasive  than  a 
comment  without  supporting 
information.  The  Commission  requests 
that  factual  data  upon  which  the 
comments  are  based  be  submitted  along 
with  the  comments.  The  issues 
identified  in  the  list  below  are  intended 
as  suggestions  and  should  not  be 
construed  as  a  limitation  on  the  issues 
or  on  the  scope  of  public  comment. 

Questions 

(1)  In  light  of  experience,  is  it 
reasonable  to  presume  that  allowances 
are  improper  if  they  are  not  made 
pursuant  to  a  v\Titten  plan? 

(2)  Have  changing  technologies  or 
evolving  business  practices  brought  new 
methods  of  communicating  with 
retailers — other  than  through  a  written 
plan — that  clothing  manufacturers 
might  prefer  to  use  if  they  were  free  to 
do  so? 

(3)  Do  members  of  the  men's  and 
boys'  tailored  clothing  industry  refer  to 
the  present  Rule  for  guidance  on 
avoiding  discriminatory  promotional 
allowances? 

(4)  Is  there  a  need  for  guidance  that 
is  specific  to  the  tailored  clothing 
industry,  or  could  sufficiently  useful 
guidance  be  found  in  the  more  general 
Fred  Meyer  Guides? 

(5)  What  are  the  costs  and  benefits  of 
the  Tailored  Clothing  Rule? 
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(6)  Should  the  Rule  be  kept  m  effect 
or  should  it  be  repealed' 

ComrnunJcations  with  Commissioners' 
offices 

Pursuant  to  Commission  Rule 
1  26(b)(5).  communications  with  respert 
to  the  merits  of  this  proceeding  from 
any  outside  party  to  any  CommissioH'T 
or  Comimissioner  advisor  shall  be 
subject  to  the  treatment  described  m 
this  paragraph.  Written 
communications,  including  wTitten 
communications  from  members  of 
Congress,  shall  be  forwarded  promptly 
to  the  Secretary'  for  placement  on  the 
public  record.  Oral  communications, 
other  than  oral  communications  from 
members  of  Congress,  are  permitted 
only  when  such  oral  communications 
are  transcnb«d  verbatim  or  sum^marized 
at  the  discretion  of  the  Commissioner  or 
Commissioner  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  pubhc  record, 
together  with  any  written 
communications  and  summaries  of  any 
responsive  oral  comm.unications     - 
relating  to  such  oral  communications. 
Oral  communications  from  members  of 
Congress  shall  be  transcribed  or 
summarized  at  the  discretion  of  the 
Commissioner  or  Commissioner  advisor 
to  whom  such  oral  communications  are 
made  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communications  and  summaries  of  any 
responsive  oral  communications 
relating  to  such  oral  communications. 

Part  E — Initial  Regulatory  Flexibility 
Analysis 

The  following  discussion  constitutes 
the  Commission's  Initial  Regulatory 
■Analysis  of  the  proposed  repeal 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U  S.C.  601 
et  seq.  The  Act  requires  an  analysis  of 
the  anticipated  impact  of  the  propos*>d 
Rule  repeal  on  small  business.  The 
analysis  must  contain,  as  applicable,  a 
description  of  the  reasons  why  artion  i'^ 
being  considered;  the  ob)9Clives  of  and 
legal  basis  for  the  proposed  rule  change, 
the  class  and  number  of  small  entities 
affected;  the  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule,  and 
existing  federal  rules  which  may 
duphcate.  overlap  or  conflict  with  the 
proposed  rule;  and  any  significant 
alternatives  to  the  proposed  rule  that 
may  accomplish  its  objectives  and,  at 
the  same  lime,  minimize  its  impact  on 
small  entities, 

The  reasons  why  action  is  being 
considered  and  the  objectives  of  and 
legal  basis  for  the  proposed  repeal  of  the 


Rule  have  been  explained  elsewhere  In 
this  Notice. 

The  Commi.ssion  believes  that 
repealing  the  Tailored  Clothing  Rule 
will  not  have  any  mean'ngful  impact  on 
small  business,  the  Commission  has  not 
applied  the  Rule  in  recent  years,  and  as 
a  praiTtical  matter  it  is  likely  that  firms 
have  looked  to  the  Fred  Meyer  Guides 
for  guidance  on  the  question  of 
providing  '^Titten  plans  for  promotional 
allowances  The  guidance  offered  by  the 
Fred  Mever  Guides  concerns  the  same 
statutory  provisions  as  the  Rule,  and  for 
that  reason  it  is  unlikely  that  repeal  of 
the  Rule  wiU  have  significant  impact. 
Thus  it  is  unlikely  tiiat  repeal  of  the 
Rule  will  affect  small  entities. 

Repeal  of  the  Rule  will  remove  any 
reporting,  recordkeeping  or  other 
compliance  requirements  of  the  Rule. 

The  Commission  is  not  aware  of  any 
existing  federal  rules  tjiat  would  conflict 
with,  duplicate,  or  overlap  the  proposed 
repeal  of  the  Rule. 

The  only  significant  alternative  to 
repeal  of  the  Rule  is  to  keep  it  in  its 
present  form   For  the  reasons  stated 
above,  however,  the  Rule  no  longer 
appears  to  serve  a  useful  purpose. 
Under  these  circumstances,  keeping  the 
Rule  may  be  contrary  to  the  interests  of 
efficient  public  administration. 

Part  F — Paperwork  Reduction  Act 

The  Tailored  Clothing  Rule  contains 
no  information  collection  requirements 
as  defined  bv  the  Paperwork  Reduction 
Act,  44U.SC.  3501  et  seq 

Part  G — Preliminary  Regulatory 
Analysts 

The  Commission  does  not  believe  that 
repeal  of  the  Tailored  Clothing  Rule  will 
have  an  e<;onomic  impact  sufficiently 
large  to  require  a  final  regulatory 
analvsis  as  described  in  section  22  of 
the  Federal  Trade  Commission  Act,  15 

u  .sc.  5^\>-^ 

Part  H— Proposed  Repeal  of  Trade 
Regulation  Rule 

Notice  is  hereby  given  that  the 
Federal  Trade  Commission,  pursuant  to 
the  Federal  Trade  Commission  Act,  as 
amended.  15  U  S  C.  41  e(  seq;  the 
Robmson-Patman  Aci.  15  U.SC.  §  13; 
the  provisions  of  Part  1 ,  Subpart  C  of  the 
Commission's  Procedures  and  Rules  of 
Practice,  16  CFR  121  et  seq.;  and 
section  553  of  the  Administrative 
Procedure  Act.  5  US  C.  553,  has 
initiated  a  proceeding  for  the  repeal  of 
the  trade  regulation  rule  concerning 
promotional  allowances  in  the  men's 
and  boys'  tailored  clothing  industry. 


List  of  SubjecU  in  16  CFR  Part  412 

Advertising.  Trade  practices. 
Clothing,  Promotional  allowances. 
Unfair  methods  of  competition. 

By  direction  of  the  Commission. 
Donald  S.  Qark., 
Secivtary. 
IFR  Doc.  93-15548  Filed  7-1-93;  8.45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
R  rearms 

27  CFR  Partt  4,  5 
[Notlca  No.  7731 

Standards  of  Fill 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF)  Department  of  the 

Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaiang.  

summary:  ATF  is  considering  amending 
the  regulations  prescribing  standards  of 
fill  for  wine  and  distilled  spirits. 
Recently,  ATF  has  received  three 
petitions  to  amend  the  regulations  to 
authorize  new  sizes  for  distilled  spirits 
containers.  Due  to  the  concerns  raised 
by  these  petitions,  ATF  wishes  to  solicit 
comments  on  whether  the  existing 
standards  of  fill  for  distilled  spirits  and 
wine  containers  should  be  retained, 
revised,  or  eliminated. 
DATES:  Written  comments  must  be 
received  on  or  before  August  31,  1993. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Revenue  Programs 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  P.O.  Box  50221, 
Washington,  DC  20091-0221.  Attn: 
Notice  No.  773. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Hosey.  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington.  D.C.  20226, 
telephone  (202)  927-8210. 

SUPPt.EMENTARY  INFORMATK>N: 

Background 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  205(e),  authorizes  the  Secretary 
of  the  Treasury  to  prescribe  regulations 
relating  to  the  "size  and  fill"  of 
alcoholic  beverage  containers  "as  will 
prohibit  deception  of  the  consumer  with 
respect  to  such  products  or  the  quantity 
thereof*  •  *"  Historically,  it  has  been 
ATF's  position  that  standards  of  fill  for 
distilled  spirits  and  wine  containers  are 
necessary,  and  that  without  such 
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standards  there  would  be  a  proliferation 
of  bottle  sizes,  as  well  as  an  increase  in 
the  number  of  bottle  sizes  that  are 
similar  in  size  and  shape,  possibly 
resulting  in  consumer  confusion  and 
deception.  Under  current  regulations, 
there  are  no  standards  of  fill  prescribed 
for  malt  beverages  Unlike  wine  and 
distilled  spirits,  malt  beverage 
containers  have  been  fairly  well 
standardized,  consequently,  there 
appears  to  be  little  likelihood  of 
i:onsumer  confusion  or  deception  in  this 
area. 

Accordingly,  ATF  has  prescribed 
metric  standards  of  fill  for  wine  in  27 
CFR  4  73(a]  as  follows: 

3  liters 

15  liters 
1  liter 

'50  mill^'.i'ers 
500  miihiiters 
.175  milliliters 
■!87  milliliters 
too  milliliters 
50  milliliters 

Section  4.73(b)  permits  the  bottling  of 
wine  in  containers  of  4  liters  or  larger 
if  the  containers  are  filled  and  lal>eled 
m  quantities  of  even  liters  (4  liters.  .5 
liters,  6  liters,  etc.). 

Likewise,  metric  standards  of  Till  are 
prescribed  for  all  containers  of  distilled 
spirits  in  27  CFR  5,47a(a)  as  follows  (Ij 
For  containers  other  than  i^ans  described 
in  paragraph  (a)(2)  of  this  sertion-^ 

1  75  liters 

1  00  liter 

750  milliliters 

500  milliliters  (Aiithfir.zed  for  bottling  until 

June  30,  i989i 
375  milliliters 
200  milliliters 
100  milliuters 
50  milliliters 

(2)  For  metal  containers  which  have  the 
genera!  shape  and  design  nf  a  r.an.  whi^,^ 
have  a  closure  which  i.s  an  integral  part  of 
the  container,  and  which  cannot  be  readily 
reclosed  after  opening — 

355  milliliters 
200  milliliters 
100  milliliters 
50  milliliters 

When  ATT"  est.sblished  the  authorized 
metric  standards  of  fill  for  wine  (T.D. 
ATF-12.  December  31,  1974,  39  FR 
45216).  and  distilled  spirits  (T  D  ATF- 
25.  March  10,  1976,  41  FR  10217),  one 
of  the  reasons  given  was  to  facilitate 
international  trade,  for  exported  as  well 
as  imported  products,  by  using 
internationally  recognized,  accepted. 
and  consistent  sizes.  Since  then  the 
regulations  have  been  amended  several 
times,  resulting  in  the  addition  of  the  50 
ml  and  500  ml  standards  of  fill  for  wine 
(T.D.  ATF-76,  January  7.  1981,  46  FR 
1725,  and  T.D.  ATF-,303.  Odober  23, 


1990,  55  FR  42710),  the  100  ml  and  375 
ml  standards  of  fill  for  distilled  spirits 
(TD  ATF-146,  September  23. 1983.  48 
FR  43319),  and  the  355  ml  size  for  cans 
of  distilled  spints  (T.D.  ATF-326.  July 
14.  1992,  57  FR  31126). 

The  35.5  ml  size  is  equivalent  to  the 
standard  12  fluid  ounce  container.  In 
1986.  the  regulations  were  amended  to 
eliminate  the  500  ml  standard  of  fill  for 
distilled  spirits  products  bottled  or 
imported  after  June  30,  1989  (T.D.  ATF- 
^28.  May  1.  1986,  51  FR  16167). 

.*iTF  has  recently  received  three 
petitions  requesting  that  the  standard  of 
fill  regulations  for  distilled  spirits 
products  be  amended  to  include  four 
sizes  which  are  used  in  various  other 
countries.  The  petitioners  take  the 
position  that  the  existing  standards  of 
fill  are  actually  operating  as 
impediments  to  international  trade. 

Cuba  Libre  Products,  Inc.  has 
requested  that  the  regulations  be 
amended  to  authorize  a  296  ml  standard 
of  nil  for  ready-mixed  distilled  spirits 
cans.  296  ml  is  the  equivalent  of  10 
fluid  ounces.  Cuba  Libre  argues  that  the 
296  ml  can  contains  two  standard 
servings  of  their  mm  and  cola  product, 
and  that  olher  sizes  would  not  be 
appropnafe  for  a  product  which  is 
intended  to  be  consumed  upon  opening. 
Cuba  Libre  currently  markets  a  rum  and 
cola  product  in  Europe  and  Latin 
.^menc^  m  a  296  mi  can. 

Tailor  Made  Import  Distributers  has 
requested  that  the  regulations  be 
amended  to  reinstate  the  500  ml 
standard  of  fill  for  distilled  spirits 
bottles. 

Tailor  .Made  wishes  to  import 
distilled  spints  products  from  Ukraine 
and  other  states  in  the  former  Soviet 
Union,  and  they  state  that  the  only 
bottles  available  on  a  commercially 
viable  level  in  the  Commonwealth  of 
independent  States  (CIS)  are  500  ml 
bottles.  Tailor  Made  feels  that  the 
current  standard  of  fill  requirements 
constitute  an  impediment  to  trade 
between  the  United  States  and  the  stales 
in  the  former  Soviet  Union. 

Finally.  ATF  received  a  petition  from 
the  Ckirporacion  de  Exportaciones 
Mexicanas.  S  A  (CEMSA),  a  Mexican 
importer  CEMSA  requests  that  the 
distilled  spints  regulations  be  amended 
to  authorize  two  new  sizes  which  are 
currently  in  use  in  Mexico:  the  680  ml 
bottle  and  the  946  ml  bottle. 

Although  the  petitions  merely 
requested  an  amendment  of  the 
standards  of  fill  requirements  for 
distilled  spints,  ATF  believes  that  it  is 
appropriate  to  also  address  the  larger 
issue  of  retaining  or  eliminating  the 
standard  of  fill  requirements  for 
distilled  spirits  and  wine.  The  interest 


expressed  in  increasing  the  number  of 
authorized  standard  sizes  for  distilled 
spirits  containers  is  Ukely  to  result  in 
future  requests  for  the  recognition  of 
additional  standard  sizes  for  wines  and 
distilled  spirits. 

A  common  theme  in  the  three 
petitions  is  the  argument  that  the 
current  standard  of  fill  regulations  are 
standing  in  the  way  of  international 
trade  between  the  United  States  and 
countries  which  have  different  standard 
container  sizes.  It  has  been  suggested 
that  it  would  not  be  commercially 
feasible  for  producers  of  distilled  spirits 
products  in  these  countries  to  invest  in 
new  bottling  eouipment  so  as  to  comply 
with  U.S.  standard  of  fill  requirements. 
Thus,  the  petitioners  argue  that  the 
addition  of  new  standard  container  sizes 
would  facilitate  international  trade. 

The  issues  raised  by  the  three 
petitions  are  not  new.  In  1987,  ATF 
issued  an  advance  notice  of  proposed 
rulemaking  (Notice  No,  633,  June  24, 
1987,  52  FR  23685),  which  solicited 
general  comments  on  whether  the 
existing  standard  of  fill  requirements 
should  be  retained.  That  advance  notice 
was  in  response  to  a  petition  from  the 
Washington  State  Liquor  Control  Board 
to  amend  the  regulations  to  allow  the 
gray  market  (parallel)  importation  of 
distilled  spirits  not  bottled  in  an 
authorized  metric  standard  of  fill  as 
long  as  the  bottles  were  labeled  with 
certain  additional  information.  The  vast 
majority  of  the  commenters  favored 
retaining  the  existing  standards  of  fill, 
and  in  Notice  No.  696  (February  6,  1990, 
55  FR  3980),  ATF  announced  thai  it  was 
withdrawing  Notice  No.  633. 

Furthermore,  the  issue  of  the  500  ml 
standard  of  fill  for  distilled  spirits  has 
already  been  the  subject  of  rulemaking 
by  ATF.  When  this  size  was  eliminated 
by  T.D.  ATF-228,  one  of  the  reasons 
given  was  to  prevent  the  proliferation  of 
different  sizes  which  might  be 
deceptively  similar  to  the  consumer. 
The  comments  received  by  ATF  were 
overwhelmingly  in  favor  of  the 
elimination  of  the  500  ml  size,  and  there 
were  reports  of  consumer  confusion 
between  the  375  ml  and  500  ml  sizes, 
because  of  the  closeness  in  fill  and 
bottle  shape  between  the  two  sizes. 
However,  the  petition  from  Tailor  Made 
argues  that  the  500  ml  size  should  be 
reinstated,  in  order  to  facilitate  trade 
between  the  United  States  and  the 
former  Soviet  states. 

Although  ATF  has  addressed  many  of 
these  issues  in  recent  rulemaking 
projects,  the  petitioners  argue  that 
changing  world  economic  conditions 
merit  the  reconsideration  of  ATF's 
longstanding  policy  on  standards  of  fill. 
Thus,  ATF  has  been  asked  to  amend  the 
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regulations  to  reinstat-  tr-^  100  mi 
=;tandr-d  of  fill  for  distiiifvi  spirits 

nM.ners.  and  to  authorize  three  new 
s  />■■;  '.-^r  distilled  spirits  containers:  a 
._*t   ;.   can.  a  680  ml  bottle  and  a  946 
ml  bottle. 

ATF  recognizes  that  the  existing 
standards  of  fill  may  cause  some 
difficulties  for  importers  who  wish  to 
bring  in  distilled  spirits  from  countries 
where  the  standard  bottle  sizes  differ 
from  the  sizes  used  in  the  United  States. 
However,  the  purpose  of  the  regulations 
is  to  prevent  consumer  deception  with 
rBsp>ect  to  these  products.  The  rationale 
for  the  original  metric  scheme  was 
based  on  approximating  customary  U.S. 
sizes  for  distilled  spirits  containers.  The 
sizes  reflected  round  measurements  and 
encouraged  simplification.  In  order  to 
prevent  consumer  deception,  size 
variations  were  nppa.'^nt  and  distinct. 
The  addition  of  more  odd  sizes  with  less 
distinction  between  them  would 
undermine  the  policy  of  maintaining 
sufficient  separation  of  container  sizes 
to  prevent  consumer  deception. 

However,  in  view  of  the  petitioners" 
arguments  that  changing  economic 
conditions  necessitate  a  change  in  the 
standard  of  fill  regulations,  ATT"  wishes 
to  solicit  comments  on  the  following 
questions: 

(1)  Should  the  existing  standards  of 
fill  for  distilled  spirits  and  wine  be 
retained,  and  if  so,  why? 

(2)  If  the  standards  of  fill  are  retained, 
should  the  regulations  be  amended  to 
expand  the  authorized  standards  of  fill 
to  include  a  296  ml  can,  a  500  ml  bottle. 


a  680  ml  bottle,  and  a  946  ml  boitie  size 
for  distilled  spirits  products' 

(3)  Should  ATF  elimii.aie  tne  txst  a^ 
standards  of  fill  for  wine  ai.i  disi.lldd 
spirits  products,  in  favor  oi  a     :wiiiv; 
marketing  practices  and  conii  ;:ier 
preferences  to  dictate  container  s  z>-s' 
Have  changes  in  the  world  e<  (  lon-v 
necessitated  such  an  action? 

(4)  If  standards  of  fill  are  abolished, 
should  the  regulations  impose  any 
additional  labeling  requirements  in 
order  to  prevent  consumer  con^asjon 
which  might  result  from  the  possible 
proliferation  of  bottle  and  can  sizes? 

In  addition  to  the  above  questions, 
ATF  is  soliciting  comments  on  any 
other  suggestions  or  alternatives  relating 
to  the  issueof  standards  of  fill  for  wine' 
and  distilled  spirits. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  dat« 
will  be  carefully  considered.  Comments 
received  after  the  closing  date  will  be 
given  the  same  consideration  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  the 
closing  date. 

ATF  will  not  recognize  any  materiai 
or  comments  as  confidential.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
room  6480,  650  Massachusetts  Avenue, 
NW,,  Washington,  DC.  Any  material  that 


t.'ie  commenter  con.siders  cnnfuieiif;*!!  or 
,ndpprupriate  for  dusclosure  to  the 
public  should  not  be  includeti  in  Uw 
comment.  The  name  of  the  pers(;n 
submitting  a  r.ommeri?  is  not  exMnpt 
frori  disclosure 

Drafting  Infcrmadon 

The  principal  author  of  this  df-<:uniHn! 
is  Gai!  Hnsev  of  the  Uistil'ed  Spirits  an.! 
Toha.x  o  Branch..  Burt-ai;  of  .Mi  ohol. 
Tobacco  and  F:r«arms. 

Li.sl  of  Subjects 

27  LFH  r^.:rt  4 

A.ivertiSi.-.^.  CcnsiiiJi'T  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers, 
Wine. 

27  CFR  Part  5 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Liquors,  Packaging  and 
containers. 

Authority 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the 
authority  in  27  U.S.C.  205. 

Signed;  June  3,  1993 
Stephen  E  Hi^ins. 

Dirrtor 

A;  :      V  ■,*    ■  ,ne  17.1993. 
Ronald  K,  \obie. 
Assi.-^tant  Sfrretary  (Enforcement). 
!f'H  Ijk     j  i-l-r-52  Filed  7-1-93;  8:45  ami 
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"^'■.is  sector,  of  the  FEDERAL  REGISTER 
contains  documents  otfier  than  rules  or 
p'ocxDsed  rjies  tt^at  are  applicable  to  tfie 
public,  h^otices  of  heanogs  arK)  investigati.:3ris. 
committee  rneetings,  agency  decisions  arx) 
ruimgs,  delegatKXis  of  authonty,  hung  o< 
petitions  and  applications  and  agency 
statements  of  organization  and  tjnct.CiE  a/e 
eAamples  of  docun-,en!s  apD«a'!i"g  'p  !"  s 
section. 


DEPARTMENT  OF  AGRtCULTURE 

Farmers  Home  Admlnlslrstion 

Cutreach  and  Assistance  Grants  for 
Socially  Disadvantaged  Farmers  end 
Ranchers 

AGENCY:  Farmers  Home  Administration, 

rSDA, 
action:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  is  requesting 
grant  proposals  for  outreach  and 
ussistance  grants  to  assist  socially 
disadvantaged  farmers  and  ranchers. 
This  action  is  being  taken  to  reverse  the 
decline  of  socially  disadvantaged 
farmers  and  ranchers  in  agriculture.  The 
mtenciod  outcome  is  to  encourage  and 
assist  socially  disadvantaged  fanners 
and  ranchers  to  own  and  operate  farms, 
participate  in  agricultural  programs,  and 
become  an  integral  part  of  the 
dgricuhural  com.munitv 
DATES:  Propo-ials  w;!]  he  accepted  until 
August  1,  1993 

ADDRESSES:  Submit  pruposais  io 
Farmers  Home  Administration,  Special 
Programs  Units,  Office  of  the  Deputy 
Administrator  for  Program  Operations. 
room  4923,  South  .Agriculture  Building, 
14th  and  Independence  Avenue.  SVV., 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lynn  Pickinpaugh.  202-720-4j3r.8  for 
program  information  or  the  Budget 
Division  of  the  Farmers  Home 
Administration  on  202-720-9593  for 
fiscal  or  budget  information 

Comparison  With  Other  Notices 

This  Notice  replaces  a  Notice 
published  in  the  Federal  Register  on 
February  23,  1993,  at  58  FK  11172,  by 
the  Extension  Service  of  tiie  United 
Stales  DepartJTient  of  Agriculture. 
Responsibility  and  funding  for  the 
subje<:t  grant  program  has  been 
transferred  from  the  Extension  Service 
to  FmFA,  Those  i'^'frested  in  applying 


for  this  grant  program  should  be  guided 
solely  by  this  Federal  Register  Notice  in 
preparing  their  grant  proposal.  FmHA 
has  made  several  changes  to  the  scope 
and  qualifications  for  FY  93  grants. 

FVogram  Des<  n  pin  in 

(a)  Purpose 

Proposals  are  requested  for  fiscal  year 
1993  under  the  Outreach  and  Assistance 
Grants  Program  for  Socially 
Disadvantaged  Fanners  and  Ranchers, 
Competitive  grants  will  be  awarded  to 
assist  eligible  organizations  and 
institutions  to  develop  five-year  plans 
for  outreach  and  technical  assistance  to 
encourage  and  assist  socially 
disadvantaged  farmers  and  ranchers  to 
own  and  operate  farms  and  ranches  and 
to  participate  in  agricultural  programs. 
The  authority  for  this  Program  is 
contained  in  section  2501  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Public  Law  101-624,  7 
U.S.C.  2279. 

The  program  is  administered  by  the 
Farmers  Home  Administration  (FmHA) 
of  the  U.S.  Department  of  Agriculture 
(USDA).  Assistance  under  the  program 
should  include  information  on 
application  and  bidding  procedures, 
farm  management,  and  other  essential 
information  to  participate  in  agricultural 
programs. 

(b)  A  vail  able  Fu  n  ding 

For  fiscal  year  1993,  $1  million  is 
available  for  this  program.  Individual 
grants  will  be  awarded  in  amounts 
based  on  the  documentation  and 
justification  contained  in  each  proposal 
and  agreed  upon  by  the  Farmers  Home 
Administration.  Future  funding  is 
subject  to  Appropriations.  Funding  by 
FmHA  of  a  grant  to  develop  a  five-year 
outreach  plan  under  this  Program  does 
not  ensure  or  guarantee  funding  over  the 
next  five  years  regardless  of 
Appropriations.  * 

(c)  Eligibility 

Proposals  are  invited  from  any 
community-based  organization  that:  (1) 
Has  demonstrated  experience  in 
providing  agricultural  education  or 
other  agriculturally  related  services  to 
socially  disadvantaged  farmers  and 
ranchers;  (2)  provides  documentary 
evidence  of  its  past  experience  in 
working  with  socially  disadvantaged 
farmers  and  ranchers  during  the  2  years 
preceding  its  application  for  assistance; 


and  (3)  does  not  engage  in  activities 
prohibited  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986. 
Proposals  are  also  invited  from  1890 
Land-Grant  Colleges,  including 
Tuskegee  University,  Indian  tribal 
community  colleges  and  Alaska  native 
cooperative  colleges,  Hispanic  serving 
post-secondary  educational  institutions, 
and  other  post-secondary  educational 
institutions  with  demonstrated 
experience  in  providing  agricultural 
education  or  other  agriculturally  related 
services  to  socially  disadvantaged 
family  farmers  and  ranchers  in  their 
region.  In  addition  to  the  above,  an 
applicant  must  qualify  as  a  responsible 
applicant  in  order  to  be  eligible  for  a 
grant  award  under  the  Program.  To 
qualify  as  responsible,  an  applicant 
must  meet  the  following  standards: 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  anangement,  or  ability  to 
obtain  same  (including  any  to  be 
obtained  through  sub-agreement(s)); 

(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets; 

(4)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  and  contracts  from  the 
Federal  government;  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  a  grant  under  the  applicable 
laws  and  regulations. 

(6)  For  entity  applicants,  the  majority 
interest  of  the  entity  must  be  held  by 
socially  disadvantaged  individuals.  For 
an  individual  applicant,  the  applicant 
must  be  a  member  of  a  Socially 
disadvantaged  group. 

(d)  Definitions 

For  the  purpose  of  awarding  grants 
under  this  Program,  the  following 
definitions  are  applicable. 

(1)  "Agricultural  programs"  means 
those  activities  established  or 
authorized  by;  the  Agricultural  Act  of 
1949;  the  Consolidated  Farm  and  Rural 
Development  Act;  the  Agricultural 
Adjustment  Act  of  1938;  the  Soil 
Conservation  Act;  the  Domestic 
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Allotment  Ass-stani  e  A::t   ind  thf'  F  Md 
Socur.ty  Act  of  198' , 

(2)  "Awardi.ng  off:  ;.ii"  means  the 
Administrator  of  the  FarTn^n?  Home 
Administration, 

(3)  "Grant"  means  the  award  by  the 
Administrator  to  as'^ist  ^^  \;-....  t.i  ass.st 
eligible  organization;  ir:  :  ,:  >*:r.^t.' .iii 
for  the  purpose  of  de.  •>  .p  --^  five-year 
plans  to  provide  out^'^aLn  and  technical 
assistance  to  encouraj,;e  and  assist 
socially  disad%antaged  farmers  and 
raiichdrs  to  own  and  operate  farms  and 
ranches  and  to  participate  in 
agricultural  programs; 

(4)  Grantee  '  means  the  entity 
drisi»;nated  in  the  grant  award  document 
as  t.he  responsible  legal  entity  to  whom 

a  grant  is  awarded; 

(5)  "Peer  review  panel"  means  the 
appropriate  employees  of  the  U.S. 
Department  of  Agriculture; 

(fi)  "Fro]ect"  means  the  particular 
activity  withm  the  scope  of  the  Program 
iis  identified  herein; 

(7)  "Project  director"  means  the 
individual  who  is  responsible  for 
technical  direction  of  the  project,  as 
designated  by  the  grantee  in  the  grant 
proposal  and  approved  by  the 
Administrator; 

(8)  "Project  period"  means  the  total 
time  approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant  proposal 
or  the  approved  portions  thereof; 

(9)  "Socially  disadvantaged  farmer  or 
rancher"  means  a  farmer  or  rancher  who 
is  a  member  of  a  socially  disadvantaged 
group;  and 

(10)  "Socially  disadvantaged  group" 
maar.s  a  group  whose  members  have 
been  subject  to  racial,  ethnic,  or  gender 
prejudice  because  of  their  identity  as 
members  of  a  group  without  regard  to 
their  individual  qualities.  FmHA  has 
identified  socially  disadvantaged  groups 
to  consist  only  of  Blacks,  Women, 
American  Indians,  Alaskan  Natives, 
Hispanics.  Asians,  and  Pacific  Islanders. 

Proposal  Freparaiion 

(a)  Proposal  Cover  Page 

'  \]  T:t'e  of  Proposal. 

The  title  of  the  proposal  must  be  brief 
(80-character  maximum)  yet  represent 
the  major  thrust  of  the  project. 

(2)  Other  information. 

Also  include  the  following 
information  on  the  proposal  cover  page: 

(a)  Name,  address,  telephone  and  fax 
numbers  of  anplicant  and  project 
director. 

(b)  Signatures  and  date.  The  cover 
page  must  contain  the  original 
signa'ures  of  the  Project  Director  and 
'he  Authorized  Organizational 
Repr&sentatve  who  possesses  the 


necessary  authority  to  commit  the 
entity's  time  and  other  relevant 
resources. 

(b)  Project  Summary 
Each  proposal  must  contain  a  project 

summary  which  may  not  exceed  2  pages 
in  length.  The  project  summary  should 
contain  the  following: 

(1)  Brief  summary  of  the  needs  of 
socially  disadvantaged  farmers  and 
ranchers  in  the  area  to  be  served  to 
enhance  their  ability  to  participate  in 
agricultural  programs; 

(2)  A  brief^ description  of  the  steps 
necessary  to  develop  a  5-year  plan: 

(3)  Goal  of  the  5-year  plan  and  overall 
project  goaUs)  and  supporting 
objectives;  and 

(4)  Relevance  and/or  significance  of 
the  5-year  plan  to  enhancing  the 
participation  of  socially  disadvantaged 
farmers  and  ranchers  in  agriculture. 

(c)  Project  Description 

The  specific  aims  of  the  project  must 
be  included  in  all  proposals.  The  text  of 
the  project  description  may  not  exceed 
15  pages  and  must  contain  the  following 
components: 

(1)  Introduction:  A  clear  statement  of 
the  goal(s)  and  supporting  objectives  of 
the  proposed  project  should  preface  the 
project  description. 

(2)  Background  and  Existing 
Situation:  Provide  a  detailed  description 
giving  rise  to  the  need  to  develop  a  5- 
year  plan  to  assist  socially 
disadvantaged  farmers  and  ranchers. 

(3)  Objectives:  The  objectives  of 
developing  a  5-year  plan  should  be 
clear,  complete,  and  logically  arranged 
statements.  The  statements  should 
detail  the  major  steps  necessary  to 
develop  the  plan  with  specific 
milestones  and  planned 
accomplishments.  The  objectives  should 
contain  details  of  how  the 
accomplishments  will  advance  the  goal 
for  assisting  socially  disadvantaged 
farmers  and  ranchers  in  obtaining 
information  on  application  and  bidding 
procedures,  farm  management,  and 
other  essential  information  to 
participate  in  agricultural  programs. 

(4)»Procedures:  Describe  the  step 
necessary  to  develop  a  5-year  plan 
including  the  methods  or  plan  of  action 
to  attain  the  stated  objectives. 

(5)  Evaluation:  Give  specific 
evaluation  objectives  including  impact 
factors  and  indicators  of  effectiveness 
and  efficiency  in  accomplishing 
objectives. 

(d)  Collaborative  Arrangements 

If  the  nature  of  the  proposed  project 
reqxiires  collaboration  or  subcontractual 
arrangements  vdth  other  entities,  the 


applicant  m.ust  identify  the  collaborntor/ 
subcontractor  and  provide  a  full 
explanation  of  the  nature  of  the 
relationship. 

fel  Budget 

A  budget  and  a  dotailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  f^jnding  sources  and  itemize  costs  by 
the  following  line  items:  Personnel 
costs,  equipment,  material  and  supplies, 
t.'-avel  and  all  other  costs.  Funds  may  be 
requested  under  any  of  the  line  items 
listed  above  provided  that  the  item  or 
service  for  which  support  is  requested  is 
identified  as  necessary  for  successful 
conduct  of  the  project,  is  allowable 
under  the  authorizing  legislation,  the 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute  Salaries  of  project 
personnel  v\ho  w;]l  be  working  on  the 
project  may  be  requested  in  proportion 
to  the  effort  that  they  will  devote  to  the 
project. 

The  budget  should  include  only  those 
costs  associated  with  developing  the  5- 
year  plan.  The  proposal  should  also 
include  estimated  budgets  for  each  year 
of  the  five  year  plan  based  upon 
anticipated  costs.  Acceptance  by  FmHA 
of  the  proposal  to  develop  a  five-year 
plan  does  not  ensure  or  guarantee  future 
funding  of  the  plan. 

(P  Social  Make  of  Applicant 

Applicants  should  provide  a 
certification  of  the  social  makeup  of  all 
members  of  the  applicant/applicant 
entity  including  name,  gender,  race  and 
national  origin.  For  applicant  entities, 
also  include  the  interests  held  by  each 
member. 

Proposal  Submission 

(a)  What  To  Submit 

An  original  and  two  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

(b)  Where  and  When  to  Submit 

Proposals  submitted  through  regular 
mail  must  be  postmarked  by  Augu.st  1. 
1993.  and  sent  to  the  address  below. 
Hand-delivered  proposals  must  be 
submitted  by  August  1, 1993.  to  an 
express  mail  or  courier  service  or 
brought  to  the  following  address: 
Farmers  Flome  Administration.  Special 
Programs  Unit,  Office  of  Deputy 
Administrator  for  Program  Operations, 
room  4^23,  South  Agriculture  Building. 
14th  Street  and  Independence  Avenue. 
SW  .  Washington.  DC  20250. 
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Proposal  Review.  Kvalualion.  and 
Disposition 

(a)  Proposal  Review 

All  proposals  received  will  be 
acknowlwiged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  the  solicitation  guidelines  will 
be  eliminated  from  competition.  All 
accepted  proposals  will  be  reviewed  by 
a  peer  review  panel  and  recognized 
specialists  in  the  areas  covered  by  the 
proposals  received.  The  peer  review 
panel  will  be  selected  and  organized  to 
provided  maximum  expertise  and 
objective  judgment  in  the  evaluation  of 
proposals.  Proposals  will  be  ranked  and 
support  levels  will  be  recommended  by 
the  panel(s)  within  the  limitation  of 
total  funding  available  in  fiscal  year 
1993. 

(b)  Evaluation  Criteria 

In  evaluating  the  proposal,  the  peer 
review  panel  will  take  into  account  the 
degree  to  which  the  proposal 
demonstrates  the  following: 

(1)  Experience,  qualifications, 
competence,  and  availability  of 
personnel  and  resources  to  direct  and 
c^rrv  out  the  project.  (30  Points) 

(2)  Responsiveness  to  the  need  to 
provide  socially  disadvantaged  farmers 
and  ranchers  with  information  and 
assistance  on  application  and  bidding 
procedures,  farm  management,  and 
other  essential  information  to  enhance 
participation  of  agricultural  programs 
and  conducting  a  successful  farming 
operation.  {20  Points) 

(3)  Adequacy,  soundness  and 
appropriateness  of  the  approach  to  the 
solution  of  the  problem.  (20  Points) 

(4)  Potential  for  encouraging  and 
assisting  socially  disadvantaged  farmers 
and  ranchers  to  own  and  operate  farms 
and  ranches  and  to  participate  in 
agricultural  programs.  (20  Points) 

(5)  Originality,  practicality,  and 
creativity  in  developing  and  testing 
innovative  solutions  to  existing  or 
anticipated  issues  or  problems  of 
socially  disadvantaged  farmers  and 
ranchers.  (10  Points) 

(c)  Proposal  Disposition 

When  the  peer  review  panel  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel,  will  recommend  to  the  Awarding 
Offirial  that  the  project  be  (n)  approved 
for  support  from  currently  available 
funds  or  (h)  declined  due  to  insufficient 
funds  or  unfavorable  review,  or  low 
evfiiuation  score.  USDA  reserves  the 
right  to  negotiate  with  the  Project 


Director  and/or  the  submitting  entity 
regarding  project  revisions  (e.g., 
reductions  in  scope  of  work),  funding 
level,  or  period  of  support  prior  to 
recommending  any  project  for  funding. 
A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year,  and 
-'^—lining  copies  will  be  destroyed. 

5UPPI  EMPNTARV  INFORMATION: 

i.aj  lirani  .'Xwards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines.  The  date  specified  by  the 
awarding  official  as  the  beginning  of  the 
project  period  shall  be  not  later  than 
September  30.  1993.  All  funds  granted 
under  the  Program  shall  be  expended 
solely  for  the  purpose  for  which  the 
funds  are  granted  in  accordance  with 
the  approved  application  and  budget, 
the  terms  and  conditions  of  any 
resulting  awards,  the  applicable  Federal 
cost  principles,  and  the  Department's 
Federal  assistance  regulations.  Funds 
for  FY  93  are  limited  to  proposals  to 
develop  five-year  plans  for  outreach 
technical  a.ssistance  to  socially 
disadvantaged  farmers  or  ranchers. 

(b)  Oblisafion  of  the  Federal 

Govern  nifn  I 

Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 
Acceptance  by  FmHA  of  any  proposal 
pursuant  to  this  Program  does  not 
ensure  further  support  of  a  project  or 
any  portion  thereof  FmHA  reserves  the 
right  to  provide  preference  to  recipients 
of  grants  under  this  program  in  future 
outreach  and  technical  assistance 
proposals  for  socially  disadvantaged 
farmers  or  ranchers.  FmHA  also  reserves 
the  right  to  accept  future  proposals  from 
applicants  to  provide  outreach  and 
technical  assistance  proposals  for 
socially  disadvantaged  farmers  or 
ranchers  without  regard  to  their 
participation  in  any  grant  under  this 
Program. 

(ci  Other  AppUiaith'  ^ ^nitral  Statutes 

and  Reguldficns  Thd!  Ajijily 

Several  oiiicf  Ftoaefai  siututesand 
regulations  apply  to  grant  proposals 
considered  for  review  or  grants  awarded 
under  the  Program.  These  include,  but 


ore  not  limited  to  the  following:  7  CFR 
part  lb — USDA  Implementation  of  the 
National  Environmental  Policy  Act;  7 
CFR  part  3 — USDA  implementation  of 
OMB  Circular  A-129  regarding  debt 
collection;  7  CFR  part  1.1— USDA 
implementation  of  the  Freedom  of 
Information  Act;  7  CFR  part  15,  subpart 
A— USDA  implementation  of  title  VI  of 
the  Civil  Rights  Act  of  1964;  7  CFR  part 
3015— USDA  Uniform  Federal 
Assistance  Regulations,  implementing 
OMB  directives  (i.e..  Circular  Nos.  A- 
110.  A-21.  and  A-122)  and 
incorporating  provisions  of  31  U.S.C. 
6301-6308  (formerly,  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
Pub.  L.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance;  7  CFR  part  301G — USDA 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments;  7  CFR 
part  3017.  as  amended— USDA 
implementation  of  Government  wide 
Debarment  and  Suspension 
(nonprocurement)  and  Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants):  7  CFR  part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans;  29 
U.S.C.  794.  section  504— Rehabilitation 
Act  of  1973.  and  7  CFR  part  15B  (USDA 
implementation  of  statute),  prohibiting 
discrimination  based  upon  physical  or 
mental  handicap  in  Federally  assisted 
programs;  and  35  U.S.C.  200  et  seq.— 
Bayh-Dole  Act,  controlling  allocation  of 
rights  to  inv:,ntions  made  by  employees 
of  small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assi.sled 
programs  (implementing  regulations  are 
contained  in  37  CFR  part  401). 

The  reporting  and  record  keeping 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  control  number  0575- 
0156.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  hours  per  response  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIR.  room  404-W.  Washington, 
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.1  u)  the  Office  of 

■\::d  H  ;  i^^t   Paperwork 


)MF]  «  0575-0156), 

■!sa3. 


DC202S0,  a: 
ManageT.":)' 
Reducti'T.  F'' 
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FR  D.;^    53-15741  Filed  7-1-93;  8:45  ami 

B'UJNG  COC€  M'0~r-t 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese 

agency:  In!ern.-itionol  Trade 
Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Publication  of  quarterly  update 

»o  annLial  listing  of  foreign  government 

subsidies  on  artiiles  of  quota  cheese. 


SUMMARY:  Th; 
Comrri'^r'b   :n 


'A'pnrtment  of 
jnsuitation  with  the 


Secretory  of  Agriculture,  has  prepared  a 


quarterly  update  to  its  annual  list  of 
foreign  government  subsidies  on  articit^-i 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exist. 
EFF£c:i*E  JATE:  July  1. 1993. 

(TQP  ruflr-MEa  (NFOPMAHON  CONTACT: 
C<i"  :j  ■;■:•••■      '  ';  i';-h.ia  W   Stroup. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-2786. 

SUPPLEMEhfTASr  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  6f  the  TAA. 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 


T  A.N  ;  b'-in^;  providttd  either  directly  or 
,:uiir(-c::  v  ijy  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  Ihe  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amounts  of  each  subsidy 
for  which  information  is  currently 
available. 

The  Depaiiment  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to 
the  A.ssi.stant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA. 

Dated:  June  25. 1993. 
loseph  A.  Speirini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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Appendix— Quota  Cheese  Subsidy  Programs 


Program(s) 


Belgium 

Car^tia  

Dennark  

r.r.4arO  

Franca  , 

GenT.ary 

G'eaca  , 

Ireland  , 

i'aiy  ,     . 

Luxarr.Cojrg 
Sethefanas 


Perusal  

Spar     

Sw^uafand 


European  Community  (EC)  Restitution  Payments 
Export  Assistarx*  on  Certain  Types  of  Cheese  ... 

EC  Resttution  Payments  

Export  Subsidy 

EC  Restitution  Payments  

EC  Restitution  Paynfients  

EC  Res'tu'io^  Pa'^rnents  

EC  Pei>'i':J:'jr  F^a,r-'«nts  

EC  Res*  "■:-.; '>"  Payments  

EC  aas:;^:'^  Payments  

EC  oestitution  Payments  

i^-jirect  (Milk)  SutikJy 

C -r  s ,r^er  Subsidy 


EC  Restitution  Payments 
EC  Restitution  Payments 
Deficiency  Payments 


Gross ' 
subsidy 


44.4C/1b  .. 
27.8C/1b  .. 
57.9C/Ib  .. 

104  3c/lb 

63.5c/lb  .. 
71.1C/Ib  .. 
O.OC/1b  .... 
52.6c/lb  .. 

54  8c1b 
44  4C,'!C 
45.8C/lb  . 
1B.0c/lb  . 
39,9C'1b 


Net' sub- 
sidy 


57  9c/1b 

41  8c/ib 

42  2c.1b 
15V2C/'!b 


'  Def;r.ed 
»Deft-9<j 


EC  Restitutton  Payments  • |  38  2e/ib 


44.4e/ib. 

27.8C/lb. 

57.9«/lb. 

104.3«/lb 

63.5«/lb. 

71.le/lb. 

O.Oc/lb. 

52.6<:/ib. 

54  8C/>b. 

44  4J/Ib. 

45  8c/lb. 

^^ocnb. 

39  9C/Ib. 


£7  9c.1b 

41  Belt 

42  2e.';b 
151  2c/lb 
38  2e/lb. 


iO  19  use 

,n  -9  L;5C 


1677(5) 
1677(6) 


UMI 


T3  &K.  9  3-15758  Filed  7-1-93;  8:45  ami 

BILUNC  COOe  XO  08-» 


fJat'C'nai  Oceanic  b'--'6  Atmospheric 

Admir-iSt'ation 

[DocrM  '.o    'i'^^Oi'' ^3'M:  I.D,  052093/^] 

Coas'ai  Migratory  Pelagic  Resources 
of  the  G;,Jt  of  Meiico  and  South 

A '.antic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  control  date  for  entry 

into  the  commerrial  fisheries  for  king 
ar.d  Spani.sh  mackerel 


SUMMARY:  This  notice  announces  that 
a.svone  entering  the  commercial 
fisheries  for  king  and  Spanish  mackerel 
m  the  exclusive  economic  zone  off  the 
Atlantic  ccasta!  states  south  of  the  New 
York'Connecticut  border  and  off  the 
Gulf  of  Mexico  coastal  states  after  July 
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2,  1993,  may  not  ba  assured  of  futart- 
access  to  the  fisherv-  if  a  manci^ernent 
regime  is  developed  and  implemented 
umler  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  (16  U.S.C.  1801  et  seq.) 
that  limits  the  number  of  participants  in 
the  fishery.  This  notice  is  intended  to 
promote  awareness  of  potential 
eligibility  criteria  for  access  to  the 
commercial  fisheries  for  king  and 
Spanish  mackerel  and  to  discourage 
new  entries  into  the  fisheries  based  on 
economic  speculation  while  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils) 
contemplate  whether  and  how  access  to 
the  commercial  fisheries  for  king  and 
Spanish  mackerel  should  be  controlled. 
This  announcement  does  not  prevent 
establishment  of  any  other  date  for 
eligibility  in  the  fisheries  or  another 
method  of  controlling  fishing  effort  from 
being  p  roposed  by  the  Councils  or  being 
implemented  by  the  Secretary  of 
Commerce  (Secretary). 
FOR  PJRTNEn  INFORMATION  CONTACT: 
MarK  F  (joii.  ;;ar;t-s  Hn-«93-3161. 
SUPPLEMENTARY  INFORMATION:  The 

fisheries  for  coastal  migratory  pelagic 
resources,  including  king  and  Spanish 
mackerel,  are  managed  under  the 
Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic,  prepared 
by  the  Councils,  and  its  implementing 
regulations  at  50  CFR  part  642  under  the 
authority  of  the  Magnuson  Act. 

The  Councils  are  considering  a 
limited  access  system  for  the 
commercial  king  and  Spanish  mackerel 
fisheries.  The  Councils  voted  to 
establish  July  2. 1993.  as  a  control  date 
for  new  entrants  into  the  commercial 
king  and  Spanish  mackerel  fisheries  and 
reque.sted  that  a  notire  be  published  in 
ti;e  Federal  Register  announcing  that 
anyone  enteruig  the  commen:ia]  king 
and  Spanish  mackerel  fisheries  after  th.p 
control  date  wiil  not  be  assured  of 
future  participation  if  tiie  Councils 
develop,  and  the  Secretary  approves  a:ui 
implements,  an  effort-controlled  fi.sher>' 
management  regime  limiting  the 
number  of  parlicipnnts  m  the  fisheries. 
The  Councils  may  evaluate  participation 
m  the  fishery  by  documentation  of 
landings  of  king  and  Spanish  mackerol 
prior  to  the  control  date. 

In  establishing  a  control  date  ana 
making  this  announcement,  the 
Councils  intend  to  discourage 
speculative  entry  into  the  commercial 
king  and  Spanish  mackerel  fisheries 
while  the  Councils  discuss  possible 
limited  entn,'  or  access-v  oniroUed 
mnnagement  regimes  fur  the  fisheries 
As  the  Councils  consider  a  limited  entr\' 


or  access-conlroiied  management 
regime,  certain  fishermen  who  do  not 
currently  fish  for  king  or  Spanish 
mackerel,  and  never  have  done  so,  may 
decide  to  enter  the  fisheries  for  the  sole 
purpose  of  establishing  a  record  of 
making  commercial  landings.  In  the 
absence  of  a  control  date,  such  a  record 
generally  may  be  considered  indicative 
of  economic  dependence  on  the 
fisheries.  On  this  basis,  such  fishermen 
may  lay  claim  to  access  to  a  king  or 
Spanish  mackerel  fishery  that  the 
Councils  may  intend  to  be  limited  to 
traditional  participants.  New  fishery 
entrants  subsequent  to  the 
establishment  of  any  limited  entry  or 
access-controlled  system  may  have  to 
buy  the  fishing  rights  or  a  permit  from 
an  existing  participant.  Hence,  initial 
access  to  the  fishery  at  little  or  no  cost 
may  result  in  a  windfall  gain  when 
selling  an  access  riglit  to  a  new  entrant 
subsequent  to  establishment  of  a  limited 
entry  or  access-controlled  system. 

When  management  authorities  begin 
to  consider  use  of  a  limited  access 
management  regime,  speculative  entry 
into  a  fishery  often  is  responsible  for  a 
rapid  increase  in  fishing  effort  in 
fisheries  already  fully  or  overdeveloped. 
Those  seeking  possible  windfall  gain 
from  a  potential  management  change 
can  exacerbate  the  original  problems.  To 
help  distinguish  bona  fide  and 
established  king  and  Spanish  mackerel 
fishermen  from  speculative  entrants  to 
the  fisheries,  a  control  date  may  be  set 
before  beginning  discussions  and 
planning  of  limited  access  regimes.  As 
a  result,  fishermen  are  notified  that 
entering  the  fisheries  after  that  date  will 
not  necessarily  assure  them  of  future 
access  to  the  fishery  resources  on 
grounds  of  previous  participation. 

This  establishment  of  a  control  date 
does  not  commit  the  Councils  or  the 
Secretary  to  any  particular  management 
regime  or  criterion  for  entry  into  the 
commercial  king  and  Spanish  mackerel 
fisheries.  Fishermen  are  not  guaranteed 
future  participation  in  the  fisheries 
regardless  of  their  date  of  entry  or 
intensity  of  participation  in  the  fisheries 
before  or  after  the  control  date.  The 
Councils  may  subsequently  choose  a 
different  control  date,  or  they  may 
choose  a  management  regime  that  does 
not  make  use  of  such  a  date.  The 
Councils  are  free  to  apply  other 
qualifying  criteria  for  fishery  entry.  The 
Councils  may  give  varying 
considerations  to  fishermen  in  the 
fisheries  before  and  after  the  control 
date.  Finally,  the  Councils  may  choose 
to  take  no  further  action  to  control  entry 
or  access  to  the  fisheries. 


Dated:  June  28. 1993. 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Dor  93-1 56«)  Filed  7-1-^3;  8:45  am) 


SF  TDOM 


COMMITTEE  FQS  P!,„  mCh.; 

PEOPLE  WHO  ARE  Pi iM; 

SEVERELY  DISABLED 

Procurement  Lis:   p  : p     . 


AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  2,  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
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the  ob]ectives  of  the  Javits-VVaRner- 
O'Day  Act  i*\  U,S  C.  46-48c)  in 
conne<.t»on  wi'h  the  services  proposed 
for  arldition  to  the  Procurement  List. 

Comments  on  this  certifriation  are 
invited.  Ccmmenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  IS  proposed  'o  add  the  following 
services  to  the  Procurement  List  for 
product  on  by  the  nonprofit  agency 
hsted 
Commissar,'  Shelf  Stocking.  Custodial 

and  Warehousing,  Baricsdale  Air 

Force  Base.  Louis. ana 
Food  Service  Attendant.  Portland  Air 

National  G\;ard  Ba«e,  Portland, 

Oregon 
Janitorial/Custodial,  Auke  Bay  Station 

Post  Office,  11899  GKin^r  Highway, 

Auke  Bav,  Alaska 
lanitoriai/Custodial,  Douglas  Station 

Post  Office.  904  Third  Street,  Douglas. 

Alaska 
Janitonal,  Cu5;odial,  Naval  and  Marine 

Corps  Reserve  Center,  615  Kenhorst 

Boulevard  Readme  Pennsylvania 
Beverly  L.  Milkman, 
Executive  Diivctor. 

IFR  DfK    93-1 -'49  Filed  7-1-93;  8:45  am) 
B)UJ»*o  coo€  nsa-oi-* 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Add::.:,n  to  procurement  list. 

SUMMARY:  This  aciion  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 

employing  porscns  who  are  blind  or 
have  other  severe  disabilities. 
EFrtCnvE  DATE:  August  2.  1993. 
ADDRESSES:  Committer  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Sqvnre  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
.Arhngton.  Virg.r.ia  22202-3481 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  COS]  60  V4..' 
SUPPLEMENTARY  INF0RMATK3N:  On  April 
23,  19P3,  the  Commit'ee  for  Pjn:!ia,^e 
from  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (58  PR  21706) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  reteiv«d  frrirn  a 
subcontractor  to  the  current  contractor 
for  this  service.  The  subcontractor 
claimed  that  the  addition  of  this  service 
to  the  Procurement  List  would  have  a 
significant  impact  on  it  when  combined 
with  another  service  recently  added  for 
which  the  firm  was  the  current 


contractor.  The  subcontractor  claimed 
that  removal  of  the  service  from  the 
competitive  bidding  system  would  also 
cause  30  of  its  employees,  most  of 
whom  are  heads  of  households,  to  lose 
their  jobs.  Additionally,  the 
subcontractor's  employees  wrote  to  the 
Committee  expressing  their  concerns 
about  losing  their  jobs  as  the  result  of 
the  Committee's  action. 

The  contracting  activity  has  informed 
the  Committee  that  this  service  will  be 
offered  for  contracting  with  a  minority 
firm  under  the  Small  Business 
Administration's  8(a)  program  if  it  is  not 
included  under  the  Committee's 
program.  Consequently,  the 
subcontractor  would  not  receive  the 
contract  for  this  service  regardless  of  the 
Committee's  decision  on  this  proposal. 

Moreover,  the  Committee's  statute 
requires  nonprofit  agencies  providing 
commodities  and  services  to  the 
Government  under  its  authority  to 
employ  people  with  severe  disabilities 
for  an  overall  total  of  at  least  75%  of  the 
direct  labor  hours  required  to  provide 
commodities  and  services  to  the 
Government  and  its  other  customers.  A 
nonprofit  agency  has  little  choice  about 
displacing  workers  without  severe 
disabilities  to  meet  this  requirement. 

The  purpose  of  the  Committee's 
program  is  to  create  employment  for 
people  with  severe  disabilities  These 
people  have  unemployment  rates 
exceeding  65%.  They  are  considerably 
less  likely  than  the  subcontractor  s 
employees  to  secure  other  employment. 
Consequently,  the  Committee  considers 
the  creation  of  employment  for  people 
with  severe  disabilities  through  the 
addition  of  this  service  to  the 
Procurement  List  to  outweigh  the 
possibility  that  the  subcontractor's 
employees  will  not  find  comparable 
employment. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  qualified  nonprofit  agencies  to 
provide  tht  service,  fair  market  price. 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  a(  tion  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
servii;e  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  ohieciives  of  the  Javits-Wagner- 
O'Day  Act  (41  U  S,C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

.Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  Joseph  P.  Addabbo 

Federal  Building,  Jamaica  Avenue  and 

Parsons  Boulevard,  Jamaica,  New 

York 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  93-15748  Filed  7-1-93;  8:45  am) 

BILUNG  COD€  M20-»-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
serv^ices  to  be  furnished  bv  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  2,  1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
5,  April  23,  May  7  and  14,  1993,  the 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  12580,  21706, 
27272  and  28564)  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2  4 
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I  certify  that  the  following  actiori  will 
not  have  a  significant  impart  on  a 
substantial  number  of  small  entities 
The  major  factors  rnnsnipr>->i:i  fcr  th:s 
certification  were 


1.  The  action  will  no«  result 


a:n 


-"""(ikfepinK  or 


'•") 


additional  mportmg,  re< 
other  comphence  requ.ri 
entities  other  than  the  s;r,till 
organizations  that  win  furnish  the 
commodities  and  servdces  to  the 
Crovemment 

2,  Tlie  action  wi'li  net  njiVH  a  sevt-rv 
economic  impart  on  cii-rent  (  ..intractr;- 
for  the  comm,od!ties  and  M^r^'ices. 

3,  The  action  will  w^u'a  m 
outhonzjng  small  entities  to  himish  th. 
commodities  and  s<'r\'ices  to  th" 
G<"n-emment, 

4,  There  are  no  blown  r^viu'.atorv 
alternatives  whirii  would  accornphsh 
the  obiertives  of  the  favits-'Waiinec 
O'Day  Act  (41  U  S  C  4f-  •  4ric;  m 
connection  with  the  commodities  ana 
services  proposed  for  addition  ti}  the 
Procurement  List 

Accordingly,  the  follow. n^ 
commodities  and  w^r.'ices  are  hereby 
added  to  the  Procuremenl:  L!>t 

Commodities 

Bandage.  Gauze 
6510-00-582-7992 
Gloves.  Cloth.  Cotton 
8415-00-964-4615 


R415-00-9f^4 4'*-.0 

B415-^10-.OF.4-4925 

.'■)f'n"ii>   ^ 

;  :ni*onai,Custod.a;.  Federal  Building, 
Fairbanks,  Alaska 

!  initona!  Custodial  S.E.,  Federal  Center. 
R   ill. nti  216.  M  Street.  S.E. 
Washington   E)C 

1  u  toria;  (  ,]srodia!.  Federal  Building 
and  r  s  Coo-ni,,use.  2  South  Main 
Stree*.  Akron.  Ohio 

Mailro  on:  Oferation  U.S.  Army  Corps  of 
rngneers  Robert  Duncan  Plaza.  333 
1st  Av.  nue.  U.S.  Custom  House,  220 
N  U    H\h  Avenue,  Portland.  Oregon 
I'his  action  d-'',  r.  •!  a  ffect  contracts 

awarded  prif.r  '■:  th*^  nt'ective  date  of 

t h  1  s  a d d  1 1 1  o n  ,- ^r  :. ; . • .  .. : ,  s  exercised  under 

'  ii0>e  Ci -n' ra^'t'- 

Bpverlv  L   Milkman. 

f:»'-<-;;;n.- ;),-.•,  :„„•■ 

FH  !),,    93-15747  Filed  7-1-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Secretary  of  Defense 

Per  Diem.  Travel  and  Transpoi-gtion 
Allowance  Committee 

AGENCY;  r'er  Dieo,,  Travel  and 
Transportation  Allowance  Committee. 

Don 


AcnoN:  Publication  of  changes  in  per 
diem  rates. 


jMMAav   The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  170.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  170  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFEC-VF  DA-E:  July  1. 1993. 
supp...rwiN-ARv  INFORMATION:  This 
do( — int..;  gi.LS  iiwiii^e  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. ' 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bi  ''.'=.      'lished  periodically 
in  the  Fp<it  rai  K»  gisler  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows: 
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Maximum    Per    Diem    Ra^es    (=or    0- cal,    """ravei    'n    Alaskv 

Hawaj,     Tm 

E     COMMONWEALTHS     OF     PUERTO 

Rico    and    t'^^e    N;D«-^EnN    Map,a.na    is-.an:-.    am.    Possessions    of    ^^^e    Umited 

States    by 

FEDERAL 

GOVERNMENfT  C.v'lL.AN  EM'^'.OVtES 

Maxtmum 

Maximur-i 

L  'v-aii'. 

anXHjnt 

MA!E  ra:e 

fate 

Etfo.:tive 
aaie 

(A) 

iB,= 

IC] 

Aiaska. 

Adak^  - " 

63 

$34 
57 

$44 
140 

10-01-91 

AnftktLiv\ji(  PaiiS                                                        ^    .   j.  ^  .   i 

12-01-90 

Ancftco^ 

06- 1 5-C^  1 5  „ 

174 

71 

245 

05-15-93 

09- 1  &-Ob~  1 4  ..„ _ „ 

81 

66 

147 

12-01-92 

Ania*  - - 

73 

36 

109 

07-01-91 

Aiqafufc  ..- - »..« 

129 

86 

215 

12-01-90 

Ban^ow  „ „ „ „ _ -.._ 

86 

73 

159 

06-01-91 

9«in« ~ 

82 

64 

146 

01-01-93 

Bota«s  .  . .  ._..>.«.._.  ..._..»...._ - ^........._„»»_ „„_„..„.„_... 

65 

45 

110 

12-01-90 

Cow  Bay   ~- _ - ~. 

110 

54 

164 

07-01-93 

CoUjkxA      _ - 

95 

59 

154 

10-01-92 

Cordova _ — -~ ~ ~ ~    

66 

77 

143 

12-01-92 

Oaifl   

67 

35 

102 

07-01-91 

DiUingna,"'            „ _ „ 

76 

38 

114 

12-01-90 

LXrtc^  Ker^or  j"^asKa _.... - 

113 

67 

180 

05-01-92 

Eielson  AFB 

05„i5 — >05-'5    

100 
65 

66 
67 

166 
132 

05-15-93 

09- 1 6 — OS-  '  4  „ 

12-01-92 

Eimendor*  AFB 

05-  1  5-^9- 1  5  ...._ _ „ 

174 

71 

245 

05-15-93 

09- '  6— C&-  ■  4  _ „ „ 

81 

66 

147 

12-01-92 

Emnxma*           „    „     „ „ 

72 

:A 

126 

06-01-93 

FaiftanAs 

06- 1 5—0^  '  5  „ 

100 
65 
80 

66 

67 
37 

166 
132 
117 

05-15-93 

09- 16—05-1 4  ^ 

12-01-92 

EaiM  Paw         - „ „ 

Ft,  Ricnardsor 
05- 1 5-^D9-  '  5 1. „ :.... 

06-01-91 

174 

71 

245 

05-15-33 

09- 1 6—0^  1  4  „ „ „ _ 

81 

66 

147 

12-01-92 

F'..  Wamwrgnt, 

05- 1 5—09- 1 5  „ 

100 
65 

66 
67 

166 

132 

05-15-93 

09- 1 6 — ^0 V '  4  „ 

12-01-92 

Homef 

C5-0 1—09-30  _ 

71 

60 

131 

05-01-93 

1 0-0 1  -Ot-30  „ „ - 

53 

62 

115 

12-01-92 

Juneau 

05-<i'— '0-C"     .   

88 

75 
89 

74 

3 

162 
148 
148 

O^^-'.-iZ 

10-02—04-30           

Oi-C-1'92 

12-C1-90 

K<jnai-So»Ootna 

04-02-^:<*-30  „„ „ „ „ 

94 

68 

162 

04-02-93 

1 0-0 1  — 04-«  1    „ 

57 

66 

1.^3 

12-C.1-92 

K»tchritar 

06-14— 10-4 „ 

90 

7  7 

1 6"' 

06-01-93 

1 0- 1 5—05- 1 3  ..„ 

68 

75 

143 

1015-93 

Kjng  SaJmor^ „ „ 

75 

59 

134 

12^1-90 

Klawoc*     _ _ 

75 

71 

36 

61 

VI 
132 

07-01-91 

KociiaA    „ 

01-01-92 

KoaaOue    „ „ 

133 

b: 

220 

05-01-93 

KupaAjhO»m«W „ „ 

75 

52 

127 

'2-<;i-90 

MaflakatJa         „ _„ „ 

79 

44 

123 

c-c--^^ 

Murphy  Dor^ 

05- 1 5—09- '  5  „ 

100 

65 

66 

67 

1  66 
132 

OS-'  S-  93 

09- 1 6-^05- 1 4  „ _ „„ „ 

12-C1-92 

102 
133 

39 

87 

141 

220 

06-^-0 1  "9 1 

Noatak  _ 

OS-01-93 

Nome _ „ 

71 

58 

129 

01-01-93 

Noorv*  _ .: 

133 

67 

220 

05r-O1-93 

Patersburg „ „ _ „ 

72 

64 

136 

05-01-92 

Point  Hop«  „    ^ .. 

99 

61 

160 

12-01-90 

Po«nl  Lay  •                          „_ „„ „ 

106 

73 

179 

12-01-9<0 

Pnjdhoe  Bay-Oeadhorsa  _ 

64 

75 

57 
36 

121 
111 

12 -01 -9-0 

Sand  Po«nt „ 

27-01-01 

Sawarxl 

06-01—09-30  „ 

107 

53 

160 

OS-01-92 
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Maximum    Per    Diem    Rates    for    Ofrcjal.    Travel    in    Alaska,,    Hawai:     the 
Rico    and    the    Northern    Mariana    Islands    and    Possession's    of    -'it 

GOVERNMENfT  CfVILlAN  EMPLOYEES—Contmued 


! .C»MMOJWT:Ai.  "-'; 


Locality 


Hilo  ... 
Other 


10-01— CM_3C-    

Shuognak  

Sitka-Mt  Edgecornbe 
Skagway 

05-1 4—1 C^- 14  

10-15—05-13  

Spruce  Cape  ^^^.. 

St  George  „ 

St.  Marys    

St.  Paul  IsJarxJ 

Tanana  

Jok- 

04-21  —  10-31  

11 -01 --04- 20  

Um*at , 

VakJez 

05-01-09-01 

09-02—04-30  

Watnwnght  , 

Walker  Lake  , 

Wrangeli: 

05-14—10-14  

10-15—05-13  

Vakutai  

Other  3^  *,  «  

American  Samoa  

Guam  

Hawaii: 

Island  of  Hawaii 

Island  of  Hawaii 

IslarvJ  of  Kauai     

04-01  — 1 1-30  _. 

12-01—03-31  "Z 

Island  of  Kure  '  

Island  of  Maui   „ 

04-01  — 1 1-30  .."Z 

1 2-0 1  —03-3 1  

Island  of  Oahu   

Other  

Johnston  Atoll*  Z.!™!!"! 

Midway  Isiarxls'  

Northern  Manana  isiarxls. 

«ote 

Saipan „ „ ........... 

Tinian 

Other !!"™"!.1"!!!!!"Z 

Puerto  RkX)    

Bayamon: 

04- 1 6—1 2- 1 4  „ 

1 2-1 5—04- 1 5  '. 

Carolir\a: 

04- 1 6—  1 2- 1 4  

1 2- 1 5—04- 1 5  

Fajardo  {indudtng  LuquMlo):. 

04-16—12-14  

12-1&— 04-15  

Ft  Buchanan  (tnd  GSA  Serv  Ctr,  Guaynabo):. 

04-16—12-14  

1 2- 1 5-04- 1 5  

Mayaguez  „.„.....„ „ _„ 

Ponce  

Roosevelt  Roade: 

04-1 6—1 2- 1 4  „ 

1 2-1 5—04- 1 5  

Sabana  Seca. 

04-1 6—1 2- 1 4  „ 


61 

133 

72 

90 
68 
71 
100 
77 
81 
71 

60 
48 

97 

98 
82 
90 
82 

90 
60 

70 
63 
85 

155 

73 
80 

110 
122 


79 
96 
105 
79 
20 


68 

100 

SO 

20 


83 

116 

93 
116 

90 

134 

83 

116 

85 

106 

90 
134 

93 
116 


48 

87 
69 

77 
75 
61 
39 
59 
34 
58 

58 

57 
63 

53 
70 
75 
54 

77 
75 
40 
48 
47 
75 

61 
71 

75 
76 
13 

71 
73 
62 
62 

20 
13 

55 
69 
55 

13 


87 
88 


57 
61 

87 


67 

61 

87 

88l 


Maidmum 


109 
220 

141 

167 
143 
132 
139 
136 
115 
129 

118 
105 
160 

151 
152 
165 
136 

167 
143 
110 
111 
132 
230 

134 
151 

185 

198 

13 

150 
169 
167 
141 
40 
13 

123 

169 

105 

33 


160 
185 

160 
165 

147 
195 

160 
185 
150 
171 

147 
195 

160 
185 


H  Ai^ 


01-01-92 
05-01-03 
01-01-92 

06-01-93 
10-15-93 
01-01-92 
06-01-91 
06-01-93 
12-01-90 
01-01-93 

06-01-93 
11-01-93 
12-01-90 

05-01-93 
12-01-92 
12-01-90 
12-01-90 

06-01-93 
10-15-93 
12-01-90 
01-01-93 
12-01-91 
05-01-93 

06-01-93 
06-01-93 

06-01-93 
12-01-93 
12-01-90 

06-01-93 
12-01-93 
06-01-93 
06-01-93 
10-01-92 
12-01-00 

01-01-93 
01-01-03 
01-01-93 
12-01-00 


0&-01-92 
12-15-82 

08-01-92 
12-15-92 

08-01-92 
12-15-92 

08-01-92 
12-15-92 
08-01-92 
08-01-92 

08-01-92 
12-15-02 

08-01-92 
12-15-92 
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Maximum   Per    Diem    Rates   ^^op   Oprcial    Travel 
Rico    and    the    northern    Mariana    islands 
GovERNMEhTT  CIVILIAN  Emplqvees — Continued 

IN 

AND 

Alaska,    Hawaii,    the 
Possessions   of   the 

Commonwealths   of  Puerto 

United   States   by    Federal 

Locaitv 

Maximum 
lodging 
amcxjpt 

(A) 

MAIE  rata 
(BU 

Maxim  om 

p«f  dl«m 

rate 

(C) 

Effective 

date 

Swi  Juar  (md  San  Juan  Coast  Guard  Untts):. 
04_  1  g__  12-14                                       ~ - "— 

83 

Its 

63 

100 

144 

4 

20 

87 
60 
52 

66 

73 

17 

13 

160 
165 
115 

166 

217 

21 

33 

08-01-92 

12_15 — 04-15  



12-15-92 

Oihof                                      „.._„^^...„„ 

08--01-92 

VVg(n  isand*  o<  Iha  U.S.: 

QS-Q2     12    15                           .            _— ~ 

08-01-92 

12-16-^35-01   _ - - " — 

Waka  l«aTd'  - - - •• - 

All  Gmef  Loca;!*.«a  » 

12-16-92 
12-01-90 
12-01-90 

'  Cor*Tw^  ladMCas  are  txA  avaiiaW«  ■">»«  '^*a)  and  'nc>d«rna'  9*p«r«e  rrs  covers  c^arg€8  tof  meals  in  avaHaWe  tacnities  plus  an 
^dOAorM  allowance  kx  mtxlerrtal  ejkpenses  and  wl  ta  ir..:r'<«s*3  Cv  tho  arwoni  paic  tw  Government  quarters  by  the  traveJe:- 

'  Gormafoal  (aaiitias  are  r<x  avjiilaDte  On«y  i3<  ver-«^iwi  j*Ti»>d  ana  cfjoimcioi  oc'srated  quarters  and  mess  are  availaoJe  at  this  K>ca:<ty  T>i:s 
car  dttn  rate  «  Iha  »no<jnt  n«c«ssHr>  to  befmy  l^«  cost  o*  ■'xigKXl  mea's  euxi  trvaowntai  expenses, 

'Or  «iv  Clay  wf«n  US  Govamm-^m  or  cor^tradc'  quarters  are  a^ajiaNa  and  u  S  Government  or  contfactor  m6ss4ng  facilities  are  jse^il  a  rry?ai 
-=«nd  rxaddrtal  expersa  rate  o<  $1S  S5  is  Qf^tcnt^  !c  i-o-/e-  t-i^is  arid  ncidentai  ejpenses  at  Shemya  Af  3,  Clear  AFS,  Gaier-.a  AP"  and  King 
i.*mon  APT  Ti^s  rata  wilt  Da  mcf-asad  Dy  the  ai  vx^-i  oaxi  for  'j  S.  Govemmert  •d'  cont-artor  quarters  and  by  $4  for  eacr  meal  pfocured  at  a 
cTfTTrwraal  faciWy   The  -ate*  ai  pe^  die-r^  c^escrtefl  '-^rG;r  apc^'v  from  0001  on  Vre  iay  after  amval  t^fOug'^  240C  on  the  day  pr^.v  to  trie  day  C 

"'^On  any  day  *fi«n  U  S  Gov«m.TT«nt  or  contr3-::i.-y  qi^a'^en:  arw  avsiiabte  ar<i  U  3.  Goverrwnent  or  cxjntractor  messing  facilities  are  '.ised.  a 
maal  and  irodertal  axpensa  rate  M  $34  is  pcescrtbad  to  x^ver  mea^s  arxi  incide'  '.al  expenses  at  ArrKi.itka  Isiand  Alaska  This  rate  will  be 
tncTsasad  by  Iha  amount  paid  loc  -.  S  Gove.-nmen'  cf  :(-*it-->.?t!x  jt^ri-e-s  and  by  $'0  for  aacn  meai  procured  at  a  commercial  faciiiry  "f-e  rates 
0»  C3f  diem  pfescnbed  ne.-wn  app*-,  from  OOC'^  cr  tne  a^v.  at"»r  am-ai  t^frxygl-  240C'  en  tne  day  onor  1c  trie  day  of  departure 

^On  any  day  wfien  U  S  Government  or  cxantractw  Qoa>^f:••K.  are  avatiat>«  artd  U  3  Government  or  contractor  rf>es»ng  ♦acMi'jes  are  'jseo  a 
meal  and  inodantai  exDer^Jie  rate  o*  $25  is  pr»«crD«G  tr std^ti  :A  :ne  rain  pre«cnt>ao  ^n  the  taWa.  Thts  rata  wJI  be  increased  by  tne  amour.i  paid 
tw  US  Government  or  contractor  ouarters  __      _         „ 

•The  maai  rates  Sslad  below  are  orascnbed  for  tr^a  toHow-rvg  x-xjitKyrs  r  Ajasiia  Cape  L)st»jme  RRL,  Cape  Newenham  RRL.  ^aoe  Romaazot 
APT  For!  Vjkor  RRL.  inoian  MtT'  ■  .=<;-.  Sc«Tevr:xir  RRl  iauuna  ^Hl  'it  City  RRL,  Barter  Isiand  AFS  Point  Ban-ow  AFS,  Potf^.t  ^ay  AFS  and 
OtiklDk  AFS,  The  amount  lo  be  adct»d  to  tha  cos!  :/  •,iov&.nrr:«nt  c^^.^rte-s  •<  oeiermtn-ng  the  par  diem  wW  be  $3  50  p!u3  the  Idtowmg  arcuru; 

ADaiiy  Rata 

DOD  Persooral— $ '  3 
Non-DOO  Personnal— $30 


UMI 


Ds'ed.  1-ne  29   :9^j 
L.M.  ByBom, 

M'.err.ate  OSD  F^dt-m!  Pezisier  i^cion 
Offtcm.  Department  of  Defense. 
in*  Doc.  93-15Tr>  Filed  '-I-'*!   845  ami 
Mxaa  cooc  not  ii  m 

OoO  Advisory  Group  oo  EI«cl-on 
D«vV:««-  Advisory  Commttt«e  M*«(lng 

SUMMARY:  Working  Group  C  (K'.amly 
Opto-Elactrrnics)  of  the  DoD/dvi»ory 
Group  on  Electron  Devir^as  (AGED) 
ajinounces  a  r.!oH«ci  moetms- 
OATW:  The  meat.n^  wiii  he  he  j  at 
0900.  Wednesday  and  Thui^day.  21-22 
fuly  199,3 

ADOMUSCS:  The  meeting  wili  im  ?,erd  -it 
Bldg  216.  Conference  Room  2f  •  0  .AiB 
St  the  Naval  Reaearch  Laboratc  -\,  4555 
Overlook  Avenue.  SW    Wash;    ifton.  DC 
20375-5000 

FOR  RJimiER  MFORMA7)OM  CO^C  ACT: 
Gerald  WeiM.  AGED  Secretariat.  2011 
Crystal  Drive,  One  Crystal  Park.   Suite 
307.  Arlington,  Virginia  22202 
SUPPUMEKTARY  MK>m<ATV)N:  lie 
mission  of  the  Advisorv  Grouf  ,.?  ' ., 
provide  the  Under  Secretary  o:  Defense 
for  Acquisition,  the  Director,  T^fbOK* 


Advanced  Research  Projects  Agency  ars  d 
the  Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  eiffective  research  and  development 
programs  in  the  area  of  electron  devices 

The  Working  Group  C  metttirg  will  be 
limited  to  review  of  researtii  ar.d 
developrr.t^nt  programs  which  the 
Military  Departments  propose  to  initiate 
with  industiy.  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  incluit*  ieta:is  of 
classified  defense  prograrrs  throughout 

In  accordance  with  section  10(d)  of 
Public  Law  92-463.  as  amended,  (5 
U.S.C.  app.  n  Sec   10(dJ  11988J,.  it  has 
been  determined  that  this  Advisory 
Group  meeting  concern*  matters  listed 
in  5  U.S.C.  Sec.  552b(c)(l)(198f.)  and 
that  accordingly,  this  meeting  will  be 
closed  to  the  public. 

DatP'f  !-:ne  29. 1993. 

Alternate  OSD  Federal  Register  Uaison 
OffKer,  Department  of  Defense. 

!FR  Doc.  93-15:'06  Filed  7-1-93;  8:45  am) 


Office  of  the  Secretary  of  Defense 

DoD  Advisory  Group  on  Electron 
Dovicas;  Advisory  Committee  Meeting 

SUMMARY:  Tije  DuD  Advisory  Grtmp  on 
Electron  Devices  (.^GEDj  announces  a 
closed  session  moeUng. 
DATES:  The  meeting  will  be  held  at 
0900,  Wediiesday,  July  14,  1993 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Resean:h 
Servicas.  Inc.,  2011  Crystal  Drive,  One 
Oystal  Park,  Suite  307,  Arlinjjton. 
Virgitna 

FOR  FV,'RTMER  information  CONTACT: 
Becky  Terry.  AGED  Secrftariat,  2U11 
C-ysta!  Drive,  One  Crystal  Park  Suite 
307,  Arlington,  Virginia  22  2C2 
SUPPLEMENT AflY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Dtfense 
Advanced  Research  Pro)ects  .Agency  and 
the  Military  Departments  with  teciinical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  eledron  devices 
The  .^GED  meeting  will  be  limited  to 
rtview  of  research  and  development 
programs  which  the  Military 
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Di'pattnients  propose  to  initiate  with 
industry,  univarsities  or  in  Aeir 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Device,";, 
Microu.T\  e  Tubes,  Displays  and  Lasers 
The  review  Wil!  include  details  of 
classified  defense  programs  throughout. 

hi  accordance  with  section  10(d)  of 
Public  Law  92-463.  as  amended.  (5 
U.S.C.  App.  U  sec.  10(d)  (1988)).  it  has 
been  determined  that  this  Advisory 
Croup  meeting  conrams  matters  listed 
;n  5  U.S.C.  552b(c)fl)  (1983),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubhc. 

Dntprt  lune  29, 1993. 
L.  M.  Bynum, 

Alternate.  OSB  Federal  Begister  Liaison 

Officer,  Department  of  Defense. 

IT-R  TVk   q-<-T^707  Filed  7-1-93;  8:45  am] 


Pubf'c  lnfor!-;3tt:>r 
fiequireme'i!  Sub'; 
Review 

ACENcv-  r)(  n. 

ACTION:  Notice. 


!i,JiO'l 

to  CWB  for 


Tho  Department  cf  Defense  has 

submitted  to  0MB  for  clearance,  the 

Allowing  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 

chapter  35). 

Title,  Applicable  Form,  and  0MB 
Control  Number:  Notice  to  Mariners 
Marine  Information  Report  emd 
Suggestion  Sheet,  HTC  Form  8260-3 
0MB  Control  Number  0704-0211 

Type  of  Request:  Expyedited  Processing; 
approval  date  requested:  30  days 
f ,  :  >vving  publication  in  the  Federal 
Re2!s'er 

\\.n:her  of  Respondents:  520 

Besponses  per  Respondent:  1 

Annual  Responses:  520 

Average  Burden  per  Response:  15 
minutes 

Annual  Burden  Hours:  130  hours 

Needr.  and  uses:  This  form  is  used  for 
gathering  information  or  collecting 
data  to  be  reviewed  and  checked  by 
Information  Processing  Operations,  a 
part  of  the  Information  Ser\'ice 
Operation  to  fulfill  our  mission  in 
marine  safety.  It  is  supplied  by 
iriariners  ;,=;  needed,  to  keep  marine 
information  products  and  services  up 
to  date  for  navigational  safety. 

A  ''fected  Public:  Businesses  of  other  for- 
profit  and  F°dera'  agencies  or 
employees 

Frcqiienry  On  rxx/asior. 

nf^pondpnt't,  ijoiigntfon.  Voluntary 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dod  Clearance  Officer:  Mr.  William  P. 

Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  VA  22202-4302. 

Dated:  June  29,  1993. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  93-15709  Filed  7-1-93;  8:45  am) 
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WiBDesk  Officer.  Mr 
Springer. 


Edward  C. 


Public  »rifo'-"igtio"  CcMectJon 

Requi-en-'*?-:  >.jrv-r-  -if.r  to  0MB  for 
Re.'.  '■  (/» 

AGE'-'V  DoD. 

AcnoN.  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Apolicable  Form,  and  OMB 
Control  Number:  Oceanic  Sounding 
Report,  DMA  Form  8053-1.  OMB 
Control  No.  0704-0208 

Type  of  Request:  Expedited  Processing; 
approval  date  requested:  30  days 
following  publication  in  the  Federal 
Register 

Number  of  Respondents:  30 

Responses  per  Respondent:  1 

Annual  Responses:  30 

Average  Burden  per  Response:  3  hours 

Annual  Burden  Hours:  90 

Needs  and  Uses:  The  information 
collected  provides  instructions  and 
outlir>es  information  needed  for  ship 
data  collection  operations  of 
bath)mietric  data  to  be  used  in  the 
constructicm  of  nautical  charts. 

Affected  Public:  Businesses  of  other  for- 
profit  and  Federal  agencies  or 
employees 

Frequency:  On  occasion 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 
Written  comments  and 

recommendations  on  the  proposed 

information  collection  should  be  sent  to 

Mr.  Springer  at  the  Office  of 

Management  and  Budget,  Desk  Officer 

for  DoD,  room  3235,  New  Executive 

Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce. 


Written  reqiiests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arhngton,  VA  22202-4302. 

Dated:  June  29, 1993. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Deportment  of  Defense. 

IFR  Doc  93-15706  Filed  7-1-93;  «:45  am] 
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Public  I'  ♦: 
Require -^i 
Review. 

AGENCY:  DoD. 
ACTJOH:  Notice. 


itKin  Coliection 
Submitted  to  OMB  for 


The  Department  of  Defense  has 

submitted  to  OMB  for  clearance,  the 

following  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C, 

chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  DMA  Hydrographic/ 
Topographic  Center  Port  Information 
Report,  DMA  Form  8330-1.  OMB 
Control  No.  0704-0210 

Type  of  Request:  Expediled  Processing; 
approval  date  requested:  30  days 
following  publication  in  the  Federal 
Refiister 

Number  of  Respondents:  100 

Responses  Per  Respondent:  2 

Annual  Responses:  200 

Average  Burden  Per  Response:  30 
minutes  • 

Annual  Burden  Hours  (Including 
recordkeeping):  102  hours 

Needs  and  Uses:  The  information 
collected  is  submitted  in  the  interest 
of  marine  safety  by  military  vessels 
and  merchant  ships.  Information  is 
submitted  voluntarily  whenever 
navigators  wish  to  provide  updated 
material  to  DMA  for  navigational 
safety  publications,  DMA  evaluates 
the  incoming  data  and  incorporates  it 
into  future  editions  of  its  navigation 
products. 

Affected  Public:  Businesses  of  other  for- 
profit  and  Federal  agencies  or 
employees 

Frequency:  On  occasion 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Mr.  Edward  C 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  De.sk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503 

DoD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
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the  infonnation  collection  proposal 

should  be  sent  to  Mr  Pearre,  WHS/ 

DIOR,  1215  Jefferson  Davis  Highway, 

suite  1204,  .Arlington,  VA  22202- 

4302, 

Dfited   lur.e  29,  19s3 

L.M.  Bynum, 

vA/ferncfe  OSD  Fed f nil  BegistPr  Liaison 

Office:.  Departrrrr.t  of  Df^fense. 

IFR  Doc  93-15710  Filed  7-1-93;  8:45  am] 

BIUJMG  COOC  U0O~04~U 


D«partment  of  the  Navy 

Naval  Research  Advisory  Committee, 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  .\dvisory  Co-^rPiit'ee  Act  (5 
use.  .^pp  ),  noti(  p  IS  hereby  given  that 
the  Naval  Research  .\dvisory  Committee 
will  meet  on  July  12-16,  and  July  19-23, 
1993,  at  the  Naval  Command,  Control 
and  Oean  Surveillance  Center, 
Researrh.  Development.  Test,  and 
Eval'ji'icn  Division,  San  Diego, 
Cali.fon.ia.  The  sessions  on  July  12-16, 
and  July  19-22  wiil  commence  at  8:30 
a.m.  and  terminate  at  5  p.m  ,  the  session 
on  July  23,  1993,  will  commence  at  8:30 
am  and  termina'.e  at  10:30  a.m.  All 
sessions  of  these  meetings  will  be  closed 
to  the  public. 

The  purpose  of  these  meetings  is  to 
disciiss  basic  and  advanced  research. 
Ail  sessions  of  the  meetings  will  be 
devoted  to  briefings,  discussions, 
presentations,  and  technical 
examination  of  information  related  to 
defense  conversion  and  dual  use 
technology.  Premature  public  disclosure 
of  this  information  prior  to  agency 
approval  wo'.;ld  be  likely  to  significantly 
frustrate  implementation  of  proposed 
policy  actions  by  the  Department  of  the 
Navy  The  information  involved  is 
specificaliy  authorized  by  Executive 
order  to  be  withheld  from  the  public  if 
the  agency  determines  it  to  be  in  their 
best  interest,  It  therefore  is  appropriate 
that  ail  sessions  of  the  meetings  be 
closed  to  the  general  public.  The 
agency-protected  inform.ation  to  be 
discussed  is  so  inextricably  intertwined 
with  unclassified  matters  as  to  preclude 
opening  any  portion  of  these  meetings. 
,^ccordingly.  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requi.-es  that  all  sessions 
of  these  meetings  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(9)  (B)  of 
title  5,  United  States  Code. 

This  notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  aliowmg  Notice  to  be  published  in 


the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
these  meetings  contact:  Commander 
R.C.  Lewis.  U.  S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660.  Telephone 
Number:  (703)  696-4870. 

Dated:  June  29, 1993. 
Mkhaei  P.  Rummel 

LCDHJAGC.  USN.  Federal  Fegister  Uaison 
Officer 
[FR  Doc.  93-15809  Filed  7-2-93;  8  45  ami 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Inle.nt  to 
Aw.3rd  Grant  to  Coastal  Zone 

Fo;.indation 

AGE^CY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
noncompetitive  financial  assistance 
award  based  on  the  criterion  set  forth  at 
10  CFR  600.7{b)(2)(i)  (B)  and  (D)  to  the 
Coastal  Zone  Foundation  (CZF), 
Middleton,  CA.  under  Grant  Number 
DE-FG01-93EP10049.  The  purpose  of 
the  proposed  grant  is  to  support  a 
conference  designed  to  bring  technical 
and  professional  experts  together  to 
exchange  infonnation  on  the  status, 
protection  and  use  of  coastal  and  ocean 
resources.  The  Symposium  will 
spotlight  scientific  and  professional 
tools  for  managing  coastal  and  ocean 
resources  including  energy  resources. 
The  DOE  and  CZF  are  cost-sharing  this 
grant  agreement.  The  DOE  will  provide 
estimated  funding  in  the  amount  of 
$10,000  and  CZF  will  provide  an 
estimated  $14,200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  U.S.  Department  of  Energy, 
Office  of  Placement  and  Administration, 
Attn:  Juanita  Ellis,  PR-322.4, 1000 
Independence  Avenue.  SW., 
Washington  DC  2053=5 
SUPPLEMENTARY  INFORMATION:  The  grant 
will  provide  funding  to  the  Coastal  Zone 
Foundation  to  organize  and  conduct  a 
five-day  symposium  entitled,  "The 
Eighth  Symposium  on  Coastal  and 
Ocean  Management",  to  be  held  July  19 
through  23, 1993  in  New  Orleans, 
Louisiana. 

The  goal  of  the  conference  is  to  bring 
technical  and  professional  experts 
together  to  exchange  information  on  the 
status,  protection  and  use  of  coastal  and 
ocean  resources.  The  symposium  will 


spotlight  scientific  and  professional 
tools  for  mjiiaging  coastal  and  ocean 
resources  including  energy  resources. 
CZF  will  provide  the  Office  of  Domestic 
and  International  Energy  Policy  (EP) 
with  the  unique  opportunity  to  examine 
environmental  and  economic  policy  as 
it  relates  to  coastal  zone  and  ocean 
management  pra:.tices  with  a  group  of 
technical  and  professional  experts.  This 
activity  will  enable  EP  to  carry  out  its 
mission  of  analyzing  and  evaluating 
environmental,  economic  and  technical 
policies  and  practices  as  they  relate  to 
energy. 

The  project  is  meritorious  because  of 
its  relevance  to  the  accomplishment  of 
en  important  public  purpose — providing 
a  forum  to  examine  environmental  and 
uconomi':  policy  as  they  relate  to  coastal 
zone  and  ocean  management  practices 
with  a  group  of  technical  and 
professional  experts.  The  DOE's  support 
of  the  conference  will  enhance  the 
public  benefits  to  be  derived,  and  the 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  a  conference. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
application  represents  a  benefit,  both  in 

(1)  publicizing  and  exchanging 
information  pertinent  io  DOE's  multiple 
missions  which  concern  coastal  and 
related  ocean  and  land  resources;  and 

(2)  add.'-essing  the  broad  conference 
purpose  of  diffusing  information  and 
views  in  order  to  increase  the 
application  by  practitioners  and 
decisionmakers  of  current  scientific  and 
engineering  research,  knowledge  and 
practice  so  as  to  improve  coastal  and 
ocean-related  planning,  development, 
and  regulation  and  conservation  actions 
for  the  piihhc  benefit.  The  anticipated 
term  of  the  proposed  grant  is  5  months 
from  the  date  of  award. 

Scott  SheflTield, 

Director.  Divnion  "B".  Ofpce  of  Placement 

and  Administration. 

[FR  Dor  93-1  5753  Filed  7-1-93;  8:45  ami 
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Bonneville  Power  Administration 

Policy  for  Section  6(c)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Revised  Agency  Policy. 

SUMMARY:  Section  6(c)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwe.st  Power  Act 
or  Act),  16  use.  839d(c),  requires  the 


Federal  Register 


'.H,   NV 


F-::i 


n\' 


.!v  2.  1993 


i9z:i 


AdiT.inistrator  cf  th  *  Bonneville  Power 
Administration  (BFA)  to  conduct  public 
hearings  on  ariy  BFA  proposal  to 
acquire  a  major  resource,  to  implement 
a  conservation  measure  which  will 
conserve  an  amount  of  electric  power 
equivalent  to  a  major  resource,  to  pay  or 
reimburse  investigation  and 
preconstruction  expenses  of  the 
sponsors  of  a  major  resource,  or  to  grant 
billing  credits  or  services  involving  a 
major  resource;  and  to  determine 
whether  the  proposed  resource  is 
consistent  with  the  Pacific  Northwest 
Flectric  Power  and  Conservation 
Planning  Council's  (Council)  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan).  In  addition,  the  Act  also  permits 
the  Council  to  determine  subsequently 
whether  the  proposal  is  consistent  with 
the  Council's  Plan.  If  either  EPA  or  the 
Council  determines  that  the  proposed 
resource  is  inconsistent  with  the  Plan, 
BFA  can  implement  the  proposal  only 
after  receiving  approval  from  Congress. 

After  an  extensive  public  review 
proce.ss,  BPA  and  the  Council  first 
promulgated  and  adopted  their 
respective  sections  6(c)  Policies  (Polic>') 
in  November  1986.  See  51  Fed.  Reg.  42, 
903  (1986)  and  51  Fed.  Reg.  42.038 
(1986).  As  adopted  in  November  1986, 
these  Policies  were  limited  in  scope  to 
(1)  proposals  to  acquire  a  major  regional 
or  non-regional  resource  and  (2) 
proposals  to  implement  a  conservation 
measure  which  v.ould  conserve  an 
amount  of  electric  power  equivalent  to 
*liat  cf  a  major  resource.  In  addition,  the 
NovHmbor  1986  section  6(c)  Policy 
requi-es  the  Administrator  to  review 
and  reevaluate  this  policy  after  5-years 
in  light  of  new  information  and 
understanding  regarding  resource 
arquisition  that  might  have  become 
available  after  the  policy  was  adopted. 

In  accordance  with  the  5-year  review 
reqairbinent,  BPA  and  the  Council 
'»  viewed  their  respwctive  section  6(c) 
Policitis  and  proposed  to  amend  the 
pohcies  to  addres.s  payment  or 
reimbursement  of  invastigation  and 
preronst'-action  expensKS  to  m.TJor 
resource  sponsors,  and  granting  biilms 
credits  or  providine  services  involving  a 
ruajor  resnurres.  In  add:'ion.  BPA 
proposed  to  incorporate  a  provision  in 
;fs  section  6(r)  Policy  th?t  would  allow 
a  sedion  6(c]  review  to  be  conducted 
under  expedited  hearing  pro<:«dures 
under  certain  cirrumstances,  B.'cnuse  a 
'iection  6(c)  review  had  been 
implemented  only  once  in  the 
intervening  5-year  period,  both  PPA  nnd 
the  Coancil  proposed  toexter.s!,  wittiou' 
-i'^dification,  the  provisions  adopted  in 
>.}. ember  of  1986,  including  the  5-year 
.•fc^.'iew  requirement. 


BPA's  revised  6(c)  Policy  supersedes 
and  replaces  the  section  6(c)  procedures 
found  at  51  Fed.  Reg.  42.903  (1986). 
These  procedures  shall  apply  to  all  6(c) 
hearings  initiated  on  or  after  March  26, 
1993.  This  Policy  addresses  the  types  of 
resource  acquisition  proposals  subject  to 
section  6(c)  review,  the  procedures  for 
section  6(c)  hearings,  and  the  criterion 
for  a  BPA  finding  of  consistency  with 
the  Plan. 

Responsible  Official:  Charles  E. 
Meyer,  Director.  Division  of  Resource 
Planning.  Office  of  Energy  Resources,  is 
the  official  responsible  for  this  Policy. 
FOP  «^  RTHER  INFORMATION  CONTACT:  Julie 
i  :pi;<r,  Public  Involvement  Office,  P.O. 
Box  12999,  Portland,  Oregon  97212, 
503-230-3478. 

Information  may  also  be  obtained  fi-om: 
Mr.  Terence  G.  Esvelt,  Puget  Sound 

Area  Manager,  Suite  400,  201  Queen 

Anne  Avenue  North,  Seattle, 

Washington  98109-1030.  206-553- 

4130. 
Mr.  George  Bell,  Lower  Columbia  Area 

Manager,  1500  NE.  Irving  Street, 

Room  243.  Portland,  Oregon  97208, 

503-230-4551. 
Mr.  Robert  Laffel,  Eugene  District 

Manager,  Room  206,  211  East  Seventh 

Street,  Eugene,  Oregon  97401,  503- 

687-6952. 
Mr.  Wayne  R.  Lee,  Upper  Columbia 

Area  Manager,  Room  561,  West  920 

Riverside  Avenue,  Spokane, 

Washington  99201,  509-353-2518. 
Ms.  Carol  S.  Fleischman,  Spokane 

District  Manager,  Room  112.  West  920 

Riverside  Avenue,  Spokane, 

Washington  99201,  509-353-3279. 
Mr.  Ronald  K.  Rodewald,  Wenatchee 

District  Manager,  301  Yakima  Street, 

Room  307,  Wenatchee,  Washington 

98801,  509-662-4379. 
Mr.  George  E.  Eskridge,  Montana 

District  Manager.  800  Kensington. 

Missoula.  Montana  59801,  406-329- 

3060. 
Mr.  Thomas  Wagenhoffer,  Snake  River 

Area  Manager,  101  West  Poplar,  Walla 

Walla.  Washington  99362,  509-522- 

6226. 
Ms.  C.  Clark  Leone,  Idaho  Falls  District 

Manager,  1527  Hollipark  Drive,  Idaho 

Falls,  Idaho  83401,  208-523-2706. 
Mr.  Jim  Normandeau,  Boise  District 

Manager,  304  North  8th  Street.  Room 

450,  Boise,  Idaho  83702.  208-334- 

9137. 

SUPPLEMENTARY  INFORMAT'OtJ; 

I.  Background 

A   hf'lf\-nnt  Statutory  Provision 

St'i  '^tm  6(c)  of  the  Pacific  Northwest 

r  •'<  *.-ii  Power  Planning  and 
C.instrvat;  ,11  Act,  16  USC  839d(c), 


requires  the  Administrator  to  conduct 
public  hearings  on  any  BPA  proposal  to 
acquire  a  major  resource,  to  implement 
a  conservation  measure  which  will 
conserve  an  amount  of  electric  power 
equivalent  to  a  major  resource,  to  pay  or 
reimburse  investigation  and 
preconstruction  expenses  of  the 
sponsors  of  a  major  resource,  or  to  grant 
billing  credits  or  services  involving  a 
major  resource;  and  to  determine 
whether  the  proposal  is  consistent  with 
the  Cowncil's  Plan.  In  addition,  the  Act 
also  permits  the  Council  to  determine 
subsequently  whethm  the  proposal  is 
consistent  with  the  Council's  Plan,  if 
either  the  Administrator  or  the  Council 
determine  that  the  proposal  is 
inconsistent  with  the  Plan,  BPA  can 
acquire  the  major  resource  or  implement 
the  proposal  only  after  receiving 
expenditure  authorization  from 
Congress.  Section  6(c)  provides: 

6. (c)(1)  For  each  proposal  under 
subsection  (a),  (b).  (f).  (h).  or  (1)  of  this 
section  to  acquire  a  major  resource,  to 
implement  a  conservation  measure 
which  will  conserve  an  amount  of 
electric  power  equivalent  to  that  of  a 
major  resource,  to  pay  or  reimburse 
investigation  and  preconstruction 
expenses  of  the  sponsors  of  a  major 
resource,  or  to  grant  billing  credits  or 
services  involving  a  major  resource,  the 
Administrator  shall — 

6.(c)(l)(A)  publish  notice  of  the 
proposed  action  in  the  Federal  Register 
and  provide  a  copy  of  such  notice  to  the 
Council,  the  Governor  of  each  State 
conservation  measure  implemented,  and 
the  Administrator's  customers; 

6. (c)(1)(C)  develop  a  record  to  assist  in 
evaluating  the  proposal  which  shall 
include  the  transcript  of  the  public 
hearings,  together  with  exhibits,  and 
such  other  materials  and  information  as 
may  have  been  submitted  to,  or 
developed  by,  the  Administrator;  and 

6. (c)(1)(D)  following  completion  of 
such  hearings,  promptly  provide  to  the 
Council  and  make  public  a  written 
decision  that  includes,  in  addition  to  a 
determination  respecting  the 
requirements  of  subsection  (a),  (b),  (f), 
(h),  (1),  or  (m)  of  this  section,  as 
appropriate — 

6.(c](l)(D)(i)if  a  plan  is  in  effect,  a 
finding  that  the  proposal  is  either 
consistent  or  inconsistent  with  the  plan 
or,  notwithstanding  its  inconsistency 
with  the  plan,  a  finding  that  it  is  needed 
to  meet  the  Administrator's  obligations 
under  this  Act,  or 

6.(c)(l)(D){ii)  if  no  plan  is  in  effect,  a 
finding  that  the  proposal  is  either 
consistent  or  inconsistent  with  the 
criteria  of  section  4(e)(1)  and  the 
considerations  of  section  4(e)(2)  of  this 
Act  or  notwithstanding  its 
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iniX'nsisteiKA  ,  a  find^riii  ;ha;  il  is  needed 
to  meei  the  Admini>;tntur  s  obligations 
under  this  .Act 

6  ic)(  1  ){D)  In  the  case  of  subsection  (f) 
of  this  section,  such  decision  shall  be 
treated  as  satisfying  the  applicable 
requirements  of  this  subsection  and  of 
subsection  (f)  of  this  section,  if  it 
includes  a  finding  of  probable 
consistency,  based  upon  the 
Administrator's  evaluation  of 
information  available  at  the  time  of 
completion  of  the  hearing  under  this 
parngraph  Such  decision  shall  include 
\hn  n'asons  for  such  finding. 

f),!r)^:2)  Within  sixty  days  of  the 
rv.  eip;  of  the  Administrator's  decision 
pn^rs  .  ;  It  to  paragraph  (1)(D)  of  this 
v:;)t.n  •     n   the  Council  may  determine 
by  a  riMj  ri"y  vote  of  all  members  of  the 
Council,  and  notify  the  Administrator — 

6. (c)(2)(A)  that  the  proposal  is  either 
consistent  or  inconsistent  with  the  plan, 

or 

6.(c)(2)(B)  if  no  plan  is  in  effect,  that 
the  proposal  is  either  consistent  or 
inconsistent  with  the  criteria  of  section 
4(e)(1)  and  the  considerations  of  section 
4(e)(2). 

6. (c)(3)  The  Administrator  may  not 
implement  any  proposal  referred  to  in 
paragraph  (1)  that  is  determined 
pursuant  to  paragraph  (1)  or  (2)  by 
either  the  Administrator  or  the  Council 
to  be  inconsistent  with  the  plan  or,  if  no 
plan  is  in  effect,  with  the  criteria  of 
section  4(e)(1)  and  the  considerations  of 
section  4(e)(2) — 

6. (c)(3)(A)  unless  the  Administrator 
finds  that,  notwithstanding  such 
inconsistency,  such  resource  is  needed 
to  meet  the  Administrator's  obligations 
under  this  Act,  and 

6. (c)(3)(B)  until  the  expenditure  of 
funds  for  that  purpose  has  been 
specifically  authorized  by  Act  of 
Congress  enacted  after  the  date  of  the 
enactment  of  this  Act. 

6  (t  )i4)  Before  the  Administrator 
implements  any  proposal  referred  to  in 
paragraph  (1)  of  this  subsection,  the 
Administrator  shall — 

6. (c)(4)(A)  submit  to  the  appropriate 
committees  of  the  Congress  the 
administrative  record  of  the  decision 
(including  any  determination  by  the 
Council  under  paragraph  (2))  and  a 
statement  of  the  procedures  fpllowed  or 
to  be  followed  for  compliance  with  the 
National  E:n  ironmental  Policy  Act  of 
1969 

6.(c)l4HB)  publish  notice  of  the 
(iecision  in  the  Federal  Register,  and 
6. (c)(4)(C)  note  the  proposal  in  the 
,^dmi!;istrato^'s  annual  or 
supplementary  budget  submittal  made 
pursuant  to  the  Federal  Columbia  River 
Traivsmission  System  .^ct  (16  U.S.C.  838 
and  follawingj. 


6. (c)(4)  The  Administrator  may  not 
implement  any  such  proposal  until 
ninety  days  after  the  date  on  which  such 
proposal  has  been  noted  in  such  budget 
or  after  the  date  on  which  such  decision 
has  been  published  in  the  Federal 
Register,  whichever  is  later. 

6.(c)(5)  The  authority  of  the  Council 
to  make  a  determination  under 
paragraph  (2)(B)  if  no  plan  is  in  effect 
shall  expire  on  the  date  two  years  after 
the  establishment  of  the  Council. 

B.  Public  Involvement 

After  an  extensive  public  review 
process,  BFA  and  the  Council  first 
promulgated  and  adopted  their 
respective  section  6(c)  Policies  in 
November.  1986.  See  51  Fed.  Reg.  42, 
903  (1986)  and  51  Fed.  Reg.  42.028 
(1986).  As  adopted,  these  Policies  were 
limited  in  scope  to:  (1)  proposals  to 
acquire  a  major  regional  or  non-regional 
resource,  and  (2)  proposals  to 
implement  a  conservation  measure 
which  would  conserve  an  amount  of 
electric  power  equivalent  to  that  of  a 
major  resource.  These  policies  did  not 
address;  (1)  proposals  to  pay  or 
reimburse  investigation  and 
preconstruction  expenses  of  the  sponsor 
of  a  major  resource,  or  (2)  proposals  to 
grant  billing  credits  or  services 
involving  a  major  resource. 

In  response  to  comment.s  received 
through  the  public  proce.ss,  the 
November  1986  section  6(c)  Policy 
requires  the  Administrator  review  and 
reevaluate  this  policy  after  5-years,  in 
light  of  new  information  and 
understanding  regarding  resource 
acquisition  that  might  have  become 
available  after  the  time  the  policy  was 
adopted.  BPA  continues  to  believes  that 
its  knowledge  and  experience  in 
conducting  section  6(c)  reviews  of  major 
resource  will  increase  over  time. 

In  October  of  1991,  BPA  and  the 
Council  began  the  required  5-year 
review  of  their  respective  6(c)  Policies. 
The  agencies  met  to  discuss  the  issues 
and  procedures  for  a  joint  review  of 
their  respective  Policies.  Becau.se  a 
section  6(c)  review  had  been 
implemented  only  once  in  the 
intervening  5-year  period,  both  BPA  and 
the  Council  proposed  to  extend  without 
modification  the  provisions  adopted  in 
November  of  1986.  including  the  5-year 
review  requirement.  BPA  and  the 
Council,  however,  proposed  to  expand 
the  scope  of  their  Policies  to  include 
previously  unaddressed  proposals. 
These  proposals  include  payment  or 
reimbursement  of  investigation  and 
preconstruction  expenses  to  the  sponsor 
of  a  major  resource  and  granting  billing 
credits  or  services  involving  a  major 
resource.  In  addition,  BPA  proposed  to 


incorporate  a  provision  in  its  Policy  that 
would  allow  section  6(c)  review  to  be 

conducted  under  expedited  hearing 
procedures  under  certain  circ  umstances. 

On  August  2(1,  1992.  BPA  published 
in  the  Federal  Register  a  notice  of 
Review  of  and  Amendinent  to  Policy  for 
Section  6(c)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act.  57  Fed  Reg.  37.792 
(1992).  BPA  and  the  Council  then 
mailed  copies  of  BPA's  Federal  Register 
Notice  and  the  Council's  staff  issue 
paper,  dated  August  21,  1992,  on  the 
Council's  Proposed  Amendment  and 
Extension  of  Time  for  Review  of  Council 
Statement  of  Policy  Implementing 
Section  6(c).  to  over  3,200  groups  and 
individuals  (including  BPA  customers, 
State  energy  offices,  fish  and  wildlife 
representatives.  Governors,  public 
interest  groups,  public  utility  regulatory 
hodi&s,  state  legislative  bodies  and 
others)  for  public  comment.  As  part  of 
the  public  review  process.  BPA  and  the 
Council  agreed  to  exchange  all 
comments  received  to  assist  in 
finalizing  their  respective  policies.  On 
September  11.  1992,  BPA  extended  the 
public  comment  period  to  October  16, 
1992,  to  coordinate  with  the  Council's 
public  process.  57  Fed.  Reg.  41,740 
(1992).  In  response  to  the  notice,  BPA 
received,  in  total.  5  written  comments. 
These  commentors  represented  State 
agencies,  organizations  representing 
public  utilities,  and  interested 
individuals.  Written  comments  were 
submitted  by  W.  Bishop.  Washington 
Energy  Facility  Site  Evaluation  Council. 
W.  Drummond.  Public  Power  Council, 
and  B.  Dutro  and  C.  Browne,  private 
citizens.  These  comments  were 
considered  in  developing  BPA's  final 
amendments  to  its  section  6(c)  Policy. 
Copies  of  the  written  comments  and 
BPA's  Decision  Document,  which 
addres.ses  these  comments,  are  available 
from  the  BPA's  Public  Involvement 
Ofilce.  Although  the  Council  provided 
an  opportunity  for  oral  comments  at 
their  October  14-15.  1992,  meeting  in 
Olympia.  WA.  none  were  given. 

C.  Scope  of  Policy 

This  section  6(c)  Policy  addresses 
proposals  under  subsections  (a),  (b),  (f). 
(h),  and  (l),  of  section  6  to  acquire  a 
major  resource,  to  implement  a 
conservation  measure  which  will 
conserve  an  amount  of  electric  power 
equivalent  to  that  of  a  major  resource,  to 
pay  or  reimburse  investigation  and 
preconstruction  expenses  of  the 
sponsors  of  a  major  resource,  or  to  grant 
billing  credits  or  services  involving  a 
major  resource. 
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II.  Policy 

A  Definitions 

This  section  contains  definitions  of 
terms  used  in  the  Puhcy  and  is  a  part 
of  the  Policy  Terms  defined  in  the 
Northwest  Power  Act  have  the  same 
meaning  in  this  Policy,  unless  further 
defined. 

1.  Acquire  or  Acquisition.  To 
"acquire"  means  to  incur,  and  an 
"acquisition"  is,  a  contractiial  nbllBation 
to  make  payment  for 

a.  Specified  nghts  to  the  output  or 
capability  of  a  generating  resource;  or 

D  The  installation  of  specified 
conservation  measures,  or  for 
con.servation  savings. 

2  Binding  Contract  CJffer.  A  "binding 
contract  offer"  exists  when  the 
Administrator  presents  a  unilaterally 
executed  contract  for  signature  by  the 
other  contracting  party 

3.  Consen'otion  Resource  A 
"conservation  resource"  is  actual  or 
planned  reduction  of  electric  power 
consumption  resulting  from  increast?s  in 
the  efficiency  of  energy  use,  production 
or  distribution,  by  either 

a.  The  direct  application  nf  renewable 
resources  by  a  consumer;  or 

b.  The  implementation  of 
conservation  measures 

4.  Generating  Resource  A  "generating 
resource"  is  actual  or  planned  electric 
power  capability  of  the  following  (vpe 
of  generating  facility 

a.  Renewable  resources,  such  as  solar, 
w'ind.  hydro,  geothermal,  biomass,  or 
similar  sources  of  energy;  or 

b.  Resources  using  waste  heat  or 
having  high  fijel  conversion  efficiency; 
or 

c.  Thermal  resources,  such  as  nuclear 
and  coal,  or 

d  Combustion  turbines. 

5.  Option.  An  "option"  is  the 
purchase  of  a  unilateral  right  to  acquire 
an  existing  or  proposed  generating  or 
conservation  resource  within  a 
particular  time  period  on  specified 
terms.  No  commitment  to  acquire  a 
resource  is  made  at  the  time  an  option 
is  purchased.  Options  will  be  used  as 
low-cost  means  to  increase  BPA's 
fiexibility  in  meeting  the  range  of  future 
resource  needs. 

6.  Billing  Credits  Billing  credits  are 
an  adjustment  to  a  customer's  power  bill 
or  equivalent  cash  payment  intended  to 
compensate  the  customer  for  ehxTtnc 
power  resources  which  are  developed  or 
acquired  and  used  to  reduce  the 
customer's  net  requirements  for  electric 
power  or  reserves  purchased  from  DPA. 

7.  Investigation  and  Preconstruction 
Expenses.  These  expenses  are  costs 
incurred  by  or  on  behalf  of  sponsors  of 
resources  in  obtaining  required 


regulatory  approval,  including  but  not 
limited  to  licenses  and  permits; 
environmental  analysis/impact 
statements;  land  options;  easements  and 
nght-of-way  acquisition;  siting  and 
licensing;  geotechnical  surveys;  and 
architectural  and  engineering  fees. 
These  costs  do  not  include  the 
procurement  of  capital  equipment  or 
construction  material  or  the  costs 
associated  with  development  of  the 
resource  proposal. 

3    Th:>-,hnM 
1    Proposals 

a  The  existence  of  a  proposal,  and 
wiien  to  initiate  a  section  6(c)  hearing 
process  on  the  proposal,  will  be 
determined  by  the  Administrator.  This 
determination  will  take  into  account, 
among  other  criteria,  the  existence  of 
sufficient  information  concerning  a 
proposed  future  resource  action  such 
that  the  proposal's  compliance  with 
statutory  requirements  and  its 
consistency  with  the  Council's  Plan  can 
be  adequately  assessed. 

b  BPA  shall  consult  with  the  Council 
and  with  representatives  from  the  region 
prior  to  the  time  a  section  6(c)  review 
IS  initiated  Such  consultation  will 
address  the  advisability  of  modifying 
BPA's  proposal  and/or  amending  the 
Council's  Plan  In  addition,  BPA  shall 
consult  periodically  with  the  Council 
and  representatives  of  the  region  with  a 
view  to  dKscussing  potential  proposals 
to  acquire  resources  within  the  context 
of  section  6(c). 

c.  Given  the  necessarily  preliminary 
current  level  of  understanding  of  the 
types  of  resource  acquisitions  that  may 
require  review  pursuant  to  section  6{c), 
the  Administrator  will  initiate,  at  least 
once  every  .5  VMrs,  a  public  policy 
making  concerning  the  Section  6(c) 
Policy,  including  threshold,  procedures. 
and  consistency  criterion,  in  order  to 
evaluate  evolving  understandings  of 
resource  acquisitions  and  to  assess  the 
need  for  changes  in  this  Policy.  The 
result  of  surh  public  policymaking  will 
be  a  final  action  for  purposes  of  judicial 
review  under  section  9(e)(5)  of  the 
Northwest  Power  Act.  or  other 
applicable  laws, 

2  Ck-nerating  Resources 

ft  A  proposal  to  acquire  or  to  grant 
billing  credits  for  a  generating  resource 
shall  be  subiect  to  section  R(c)  review  if 
the  aggregate  megawatts  proposed  lo  be 
acquired  or  granted  billing  credits  at  any 
one  generating  resource  project 
constitute  more  than  50  average 
megawatts  and  are  acquired  or  granted 
billing  credits  for  a  period  of  more  than 
5  \ears 


b.  A  proposal  to  acquire  or  to  grant 
billing  credits  for  a  generating  resource 
through  a  utility  system  sale  shall  be 
subject  to  section  6(c)  review  if  the 
aggregate  megawatts  proposed  to  be 
acquired  or  granted  billing  credits  from 
the  utility  for  that  sale  constitute  more 
than  50  average  megawatts  and  are 
acquired  or  granted  billing  credits  for  a 
period  of  more  than  5  years. 

c.  The  aggregate  megawatts  proposed 
to  be  acquired  or  granted  billing  credits 
shall  be  measured  by  the  Administrator 
upon  consideration  of  factors  including, 
but  not  limited  to,  planned  capability 
measured  with  generally  accepted 
planning  criteria,  and  the  term  of  the 
contract  for  acquisition  or  for 
application  of  billing  credits. 

3.  Generation  Programs 

a.  A  generation  program  shall  be 
subject  to  section  6(c)  review  if  the 
Administrator  proposes  to  one  or  more 
entities  binding  contract  offers  to 
acquire  or  to  grant  billing  credits  for 
more  than  50  average  megawatts  of 
electric  power  for  a  period  of  more  than 
5  years: 

(1)  From  a  single  generating  resource 
technology,  and 

(2)  At  a  fixed  price  or  a  fixed  price 
formula. 

b.  The  electric  power  proposed  to  be 
acquired  or  granted  billing  credits  shall 
be  measured  by  the  Administrator  upon 
consideration  of  factors  including,  but 
not  limited  to,  plaruied  capability 
measured  with  generally  accepted 
planning  criteria,  and  the  term  of  the 
contract  for  acquisition  or  application  of 
billing  credits. 

c.  An  individual  contract  resulting 
from  a  generation  program  which  has 
been  reviewed  under  section  6(c),  for 
purposes  other  than  that  provided  for  in 
section  9  of  this  Policy,  shall  not  be 
subject  to  further  review  under  section 
6(c). 

4.  Conservation  Resources 

a.  A  proposal  to  acquire  or  to  grant 
billing  credits  for  a  conservation 
resource  shall  be  subject  to  section  6(c) 
review  if  the  aggregate  megawatts 
proposed  to  be  acquired  or  granted 
billing  credits  under  a  single  contract 
constitute  more  than  50  average 
megawatts  and  are  acquired  or  granted 
billing  credits  for  a  period  of  more  than 
5  years. 

b.  The  aggregate  megawatts  proposed 
to  be  acquired  or  granted  billing  credits 
shall  be  measured  by  the  Administrator 
upon  consideration  of  factors  including, 
but  not  limited  to.  the  planned  savings 
based  upon  a  reasonably  expected 
penetration  of  the  activities,  and  the 
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term  of  !h?  contract  for  acquisition  or 
for  appiira'.ion  of  billing  credits. 

.*)  Con.serv:\lion  Programs 

d  A  ( cr.iervatiun  program  shall  be 
subiw:!  to  section  6(c)  review  if  the 
Administrator  proposes  to  one  or  more 
entities  generic  contracts  which  consist 
of  a  s<>t  of  logically  related  activities 
proposed  by  the  Administrator  to 
capture  more  than  50  average  megauratts 
of  energy  savings  in  a  recognized 
planning  sei^tor  or  subsector  for  a  period 
pi  more  than  5  years,  and  which  either: 

(1)  Do  not  specify  particular  measures 
to  be  inslaHnd  or  implemented,  but 

r"^  quire  an  3<"t\ial  delivery  of  savings  for 

payment,  or 

(2)  Are  provided  by  a  single  mode  of 
program  delivery  and  consist  of  a  well- 
defined  set  of  measures,  but  do  not 
require  actual  delivery  of  savings  for 

payment 

b.  The  energy  savings  proposed  to  be 
acquired  or  granted  billing  credits  shall 
be  measured  by  the  Administrator  upon 
consideration  of  factors  including,  but 
not  limited  to.  the  planned  savings 
based  upon  a  reasonably  expected 
penetration  of  the  activities,  and  the 
term  of  the  contract  for  acquisition  or 
for  application  of  billing  credits. 

c.  An  individual  contract  resulting 
from  a  consen-ation  program  which  has 
been  reviewed  under  section  6(c).  for 
purposes  cthwr  than  that  provided  for  in 
section  9  of  this  Policy,  shall  not  be 
subject  to  further  review  under  section 
fi(c). 

fi.  Requests  for  Proposals 

a.  A  request  for  proposals  (RFP) 
issued  by  the  Administratir,  which  the 
Administrator  has  detenr.med  does  not 
constitute  a  binding  contract  offer,  shall 
not  be  sub)ec1  to  sedion  6(c)  review. 

b.  In  response  to  an  RFP,  the 
Administrator  retains  the  discretion  to 
acquire  or  to  grant  biihng  credits  for  the 
electric  power  or  the  energy  savings 
tiirough  an  Acquisition  or  application  of 
billing  cn-edits  under  sections  2-5, 
above.  In  the  event  of  an  acquisition  or 
the  grant  of  billing  cTedits  under  section 
3  or  5,  the  Administrator  may  choose  to 
e,xpand  the  program  to  entities  which 
did  not  participate  in  or  respond  to  the 
RFP 

7  Options  to  Acquire  Ma|or  Pt'sources 

a.  A  proposal  to  purchase  ar.  option 
shall  not  be  subject  to  sect; en  fi(c) 
review 

b.  A  proposal  to  exertuse  a  major 
resource  option  shall  be  siibiv-t  to 
section  6(cJ  review, 


8.  Section  6(1)  Resources 

a.  A  proposal  to  acquire  a  major 
extraregional  renewable  resource  shall 
be  subject  to  section  6(c)  review. 

b.  Interregional  exchanges  are  not 
subject  to  section  6(c)  review. 

9.  Payment  or  Reimbursement  of 
Investigation  and  Preconstruction 
Expenses 

a.  A  propMjsal  to  authorize  payment  of 
investigation  and  preconstruction 
expenses  for  major  resources,  for  which 
an  agreement  or  a  letter  of  intent  will  be 
signed,  identified  in  the  Resource 
Program  is  subject  to  section  6(r) 
review. 

b.  A  proposal  to  reimburse 
investigation  and  preconstruction 
expenses  of  a  sponsor,  such  sponsor 
having  consumers  who  are  end-users  of 
electricity,  of  a  major  resource  that  may 
be  eligible  for  acquisition  but  where  the 
project  fails  prior  to  completion  of  the 
section  6(c)  review  because  of  one  of  the 
following  reasons,  is  subject  to  section 
6(c)  review: 

(1)  The  resource  is  denied  State  siting 
approval  or  other  necessary  Federal  or 
State  permits  or  approvals;  or 

(2)  The  investigation  demonstrates,  as 
determined  by  the  Administrator,  that 
the  resource  does  not  meet  the  criteria 
of  section  4(e)(1)  and  the  considerations 
of  section  4(e)(2)  of  the  Act  or  is  not 
acceptable  because  of  environmental 
impacts;  or 

(3)  After  the  investigation  the 
Administrator  determines  not  to  acquire 
the  resource  and  the  sponsor  determines 
not  to  construct  the  resource. 

c.  A  proposal  to  authorize  payment  of 
investigation  and  preconstruction 
expenses  for  the  sponsor  of  any  ma|or 
resource  other  than  those  addressed 
above  will  be  reviewed  under  section 
6(c)  on  a  case-by-case  or  programatic 
basis,  as  appropriate. 

C.  Section  6(c}  Hearings  Procedures 

The  appendix,  incorporated  by 
reference  into  this  Policy,  specifies  the 
procedures  for  the  section  6(c)  hearings. 

D.  Consistency 

A  BPA  proposal  pursuant  to  section 
6(c)(1)  of  the  Northwest  Power  Act  shall 
be  found  consistent  with  the  Northwest 
Conservation  and  Electric  Power  Plan  if 
it  is  judged  to  be  so  stnic  lured  that  it 
will  achieve  substantially  the  goals  and 
objectives  of  the  Plan  in  effect  at  the 
time  the  proposal  is  made. 


Issued  in  Portland.  Oregon  on  March  9. 
1993. 
Randall  W.  Hardy. 

Revised  Appendix  to  Policy  for  Section 
6(t)  of  the  Pacific  Northwest  fcJectnc 
Power  Planning  and  Conser\atiun  Ac! 

Section  6tc)  Hearings  Procaduxe* 

1.  Applicability  and  Scope 

(a)  General  Procedures  Th^se  pror.edurBS 
apply  to  all  proceedings  conducted  under  the 
procedural  rvquirements  amtained  in 
Section  6(c)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Northwest  Power  Act),  16  L'.S.C  839d(c). 

(b)  Scope.  The  scope  of  all  proceedings 
conducted  under  these  procedures  shall  t* 
limited  to  an  inquiry  into  whether  the  action 
proposed  by  the  Administrator  will  achieve 
substantially  the  goals  and  objectives  of  the 
Council's  Plan. 

(c)  Waiver  To  the  extent  p«)nnitted  by  law, 
the  Administrator  may  waive  any  section  of 
these  procedures  or  prescribe  any  alternative 
procedures  he  determines  to  be  appropriate. 

2  Definitions 

(a)  "Administrator"  moans  the  BPA 
Administrator  or  the  Acting  Administrator 

(b)  "Agent"  moans  cnansel,  consultants, 
witnesses,  employoes  and  other 
representatives  of  a  perscn 

(c)  "Cour.ril"  means  the  mi'ininTS 
appointed  tn  the  Pacific  Northwest  Electric 
i'o>^»•r  and  fUmsi-rvatinn  Pl,inrii.ig  Council. 

(d)  " Hearing  OtTicer  '  means  the  official 
li.'signatiid  bv  the  Aiimini.strutor  to  conduct 
a  hearing  pursuant  to  Northwest  Power  Act 
Section  6i; ; 

(e)  "Lcg<i\  Issue    includes  any  issue 
rounded  on  any  contractual  right  or 
obligation,  any  of  BPA  s  organic  statutes,  the 
Administrative  Procedure  Act.  5  U.S.C.  551, 
et  spq  ,  or  the  Trade  Sfcrets  Act,  18  US  C. 
1905.  which  has  a  bearing  on  the  propriety 
of  the  a<  tion  proposed  by  t'lr  Administrator. 

(f)  "Partit  ij-iiinl"  means  iiny  jXTson 
submit* mg  fur  the  record  or.d  or  written 
comments  pursuant  to  section  6.  of  these 
procedures  on  a  major  resource  action 
proposed  by  the  Administrator. 

!g)  "Party"  means  any  person  whose 
;r.t«Tvenfion  is  effective  undi-r  socfion  5. 

fh|  "Person"  means  an  individual, 
partnership,  corporation,  as.'ioriation,  an 
organized  group  of  persons,  a  municipality, 
including  a  rily.  county,  or  any  other 
politic;al  suMivision  of  a  statu,  a  slate,  any 
agnncv.  dopartment.  or  instrvimi-'nlality  of  a 
state,  a  state  com.pact  agency  fir  interstate 
bodv,  a  province,  or  the  Ihiitcd  States,  or  any 
officer,  or  agent  of  any  of  the  fnrrgoing  acting 
in  the  course  of  his  or  her  empioyTnent  or 
agent-v 

|i)  "Record"  means  the  Icstwoony.  exhibits, 
transcripts,  notices,  commonis.  briefs. 
pleadings,  and  such  other  iiiiiiuri.ils  and 
information  as  submitted  or  developed  by  the 
,^dI^inistrator  The  record  sliall  be  ce.'iified 
tiv  the  hearing  officer. 

i))  "Record  of  Decision"  rrn'iii.s  the 
document,  issued  by  BPA  whii  h  identifies 
and  resolves  each  relevant,  maior  issue  in  the 
bl.c]  hearing,  sunimarizes  Ihi;  factual,  Ifgal 


and  policy  arguments  presented  by  BPA.  the 
parties,  and  the  participants  on  such  issue; 
and  sets  forth  the  Administrators  decision 
on  such  issue. 

3  Notice  of  Proposed  Action 

(a)  The  Administrator  shall  publish  notice 
of  any  proposod  action  pursuant  to  section 
6(c)  in  the  Federal  Register  and  provide  a 
copy  of  the  notice  to: 

(1)  The  members  of  the  Qiuncil  and  its 
executive  staff: 

(2)  The  Governor  of  each  State  in  the 
Pacific  Northwest  Region: 

(3)  The  Administrator's  customers,  and 
t4)  Others  the  Administrator  de«»ms 

appropriate. 

(b)  The  Administrator  may  initiate  the 
Section  6(c)  process  with  this  notice  bv 
indicating  a  date,  not  less  than  60  days 
following  publication  of  this  notice,  on 
which  a  public  hearing  or  hearings  will  be 
held  pursuant  to  section  6(c).  This  notice 
must  comply  with  the  requirements  of 
section  4. 

4  Initiation  of  Section  6(cj  Process 
(a)  A  Section  6(c)  process  on  the 

Administrator's  proposed  major  resource 
action  may  be  initiated  by  a  hearing  notice 
published  in  the  Federal' Register.  The 
hearing  notice  shall: 

(1)  specify  the  proposed  ma}or  resource 
action; 

(2)  establish  a  deadline  for  filing  petitions 
tn  intervene; 

(3)  specify  the  date  on  which  the 
Administrator  will  issue  the  Record  of 
Decision,  which  date  shall  be  used  by  the 
hearing  officer  in  establishing  the  procedural 
schedule  for  the  hearing; 

(4)  establish  the  lidies  on  which  the  hearing 
officer  will  conduct  the  prehearing 
conference  and  commence  the  6(c)  hearing; 

(5)  set  forth  a  statement  and  short 
explanation  of  each  of  the  issues  to  be 
addressed  in  the  hearing; 

(6)  state  whether  the  hearing  will  be 
conducted  pursuant  to  the  provision  for 
expiedifed  hearings  procedures,  §  16;  and 

(7)  provide  other  information  which  the 
Administrator  determines  to  be  pertinent  tn 
the  hearing. 

(b)  The  Administrator  shall  provide  a  copy 
of  the  notice  to  the  persons  identified  in 
section  3(a). 

5  Intervention 

(a)  Filing.  A  person  seeking  to  become  a 
party  in  a  6(c)  hearing  must  file  a  petition  to 
intervene  with  the  hearing  officer  A  copy  of 
the  petition  shall  be  served  on  BPA's  Office 
of  General  CounseL/APP. 

(b)  Contents.  The  petition  shall  state  the 
name  and  address  of  the  person  and  the 
person's  interests  in  the  outcome  of  the 
hearing.  Petitioners  may  designate  no  more 
than  two  persons  on  whom  service  will  be 
made.  The  major  resource  sponsor, 
contracting  entities,  or  the  Council  shall  be 
granted  Intervention,  based  on  a  petition 
filed  in  conformity  with  this  section.  Other 
petitioners  must  explain  their  interests  in 
sufficient  detail  to  permit  the  hearing  officer 
to  determine  whether  they  have  a  relevant 
interest  in  the  hearing. 

(c)  Time. 


Federal  Register  /  Vol.  58.  No.   126  /  Friday,  July  2,  1993  /  Notices 


35927 


(1)  Petitions  must  be  filed  within  the  iimc 
Sf)ecified  in  the  section  4  notice  for  the 
hearing  in  question 

(2)  Granting  an  untimely  petition  to 
intervene  must  not  be  a  basis  for  delaying  or 
deferring  any  procedural  schedule.  A  late 
mfervenor  must  accept  the  rtKxird  dpvelop<»d 
pnor  to  its  intervention  In  acting  on  an 
untimely  petition,  the  heanng  officer  shall 
consider  whether 

(i)  the  petitioner  has  a  good  reason  for 
filing  out  of  time. 

(ii)  any  disruption  of  the  proceeding  might 
result  from  allowing  a  late  intervention; 

(ill)  the  petitioner  s  interest  is  adequately 
represented  by  existing  parties:  and 

(iv)  any  preiudice  to,  or  extra  burdens  on, 
existing  parties  might  result  from  permitting 
the  inter\-pntion 

(d)  Opposition  Any  opposition  to  an 
intervention  petition  shall  be  filed  and 
served  at  least  24  hours  before  the  prehearing 
conference.  Opposition  to  a  late  intervention 
petition  shall  be  filed  and  served  within  2 
business  days  after  service  of  the  petition. 

(ej  Application  of  hearing  procedures. 
Procedures  .si:)ecif  ed  in  sections  »-14  are 
available  only  to  parties,  and  are  not 
available  to  participants. 

6  Participation 

Any  person  who  is  not  a  party  may  become 
a  participant  by  submitting  oral  or  written 
recommendations  for  the  record  or  by 
testifying  in  legislative-style  hearings  when 
conducted  by  the  Administrator  for  the 
purfKise  of  receiving  public  comment.  Oral  or 
written  comments  must  be  submitted  to  the 
BPA  Public  InvolvRment  Office. 

7  Prehearing  Conference 

A  prehearing  conference  shall  be  held  on 
the  date  specified  in  the  Administrator's 
section  4  Federal  Register  notfce.  During  the 
conference,  the  heanng  officer  shall: 

(a)  act  on  all  intervention  petitions; 

(b)  establish  any  special  procedures  the 
htmnng  officer  considers  appropriate. 
provided  that  such  special  procedures 
conform  to  BPA's  pnxredures governing 
proposed  major  rrisource  actions; 

(c)  establish  a  service  list; 

(d)  establish  a  procedural  schedule  for  the 
entire  hearing  which  may  include  the 
scheduling  of  prefiled  testimony;  and 

(e)  consolidate  parties  with  similar 
interests  into  groups  for  purfwses  of  filing 
jointly  sponsored  testimony  and  briefs  and 
for  expediting  cross-examination. 

8  Discovery 

The  hearing  officer  may  allow  BPA  and  the 
parties  to  any  6(c)  hearing  to  engage  in 
discovery ,  and  be  subiect  to  discovery 
requests,  subject  to  the  time  available  for  the 
hearing  and  according  to  the  following  rules: 

(a)  Data  requests  Data  requests  shall  be 
made  in  writing  at  the  times  d«!signated  in 
the  procedural  schedule.  Any  relevant 
information  may  be  requested  that  is  not 
privileged  or  unduly  burdensome  to  produce. 
Requests  shall  be  addressed  to  counsel  for 
the  fjarty  to  whom  the  requests  are  sent  (or 
directly  to  a  party  not  represented  by 
counsel),  and  shall  be  served  on  all  parties 
to  the  ser^■ice  list  compiled  by  the  hearing 
officer.  Responses  to  data  requests  are 


rf'f]:i;rfd  t    h«  served  on  the  requesting  party 
•r  I   >..':m    'or  the  requesting  party. 

IbJ  Ciarification  sessions  The  hearing 
officer  may  schedule  one  or  more  transcribed 
sessions  for  the  purpose  of  allowing  parties 
to  question  witnesses  about  the  contents  of 
their  prepared  testimony  and  the  derivation 
of  their  recommendations  and  conclusions. 
The  procedural  schedule  shall  require  the 
BPA  and  the  parties  wishing  to  participate  in 
clarification  of  a  witness'  testimony  serve  all 
data  requests  pertaining  to  that  testimony  at 
least  3  business  days  prior  to  the  session. 
Witnesses  shall  have  the  option  of  providing 
answers  to  data  requests  during  the 
clarification  session.  If  a  witness  is  unable  to 
answer  a  given  question  during  the  clarifying 
session,  the  answer  to  that  question  shall  be 
provided  in  accordance  with  paragraph  (a)  of 
this  section. 

(c)  Objections  to  discovery.  Objections  to 
data  requests  or  to  questions  asked  during 
clarification  sessions  shall  be  submitted 
within  the  time  specified  in  tha  procedural 
schedule.  Objections  must  explain  the 
grounds  on  which  response  is  being 
withheld. 

(d)  Motions  to  compel.  Anyone  whose  data 
request  or  clarifying  question  is  not  answered 
may  file  a  motion  with  the  hearing  officer  to 
compel  an  answer.  The  movant  must  certify 
that  it  first  attempted  to  resolved  the 
objection  informally  with  the  objecting  party. 
Motions  to  compel  must  be  made  within  the 
time  specified  in  the  procedural  schedule. 

(e)  Privileged  Information.  The  hearing 
officer  may  issue  protective  orders  or  make 
in  camera  inspection  of  documents  as 
necessary  to  protect  copyrighted,  proprietary, 
or  otherwise  privileged  information.  The 
hearing  officer  may  not  order  release  of 
documents  in  BPA's  possession  withheld  on 
the  basis  of  exemptions  to  the  Freedom  of 
Information  Act.  5  U.S.Q  552.  or  the  trade 
Secrets  Act.  18  U.S.C  1905. 

(0  Sanctions.  The  hearing  officer  may 
remedy  any  refusal  to  comply  with  an  order 
compelling  answer  to  a  data  request  or 
clarification  question  by: 

(1)  striking  the  testimony  or  exhibits  to 
which  the  question  or  request  relates;  or 

(2)  limiting  discovery  or  cross-examination 
by  the  party  refusing  to  answer  or  respond. 

(g)  Copies.  Any  party  wishing  copies  of 
data  responses  should  request  them  from  the 
party  submitting  the  response. 

9.  6(c)  Hearing  Schedule 

(a)  General  Rule.  Consistent  with  fairness 
to  the  parties  and  participants,  the  hearing 
officer  may  establish  procedures  and  conduct 
hearings  as  necessary  to  develop  a  full  and 
complete  record  and  to  receive  public 
comment  and  argument  related  to  the 
proposed  major  resource  action.  The  Record 
of  IJecision  in  6(c)  hearings  shall  be  issued 
on  the  date  set  forth  In  the  notice  issued 
under  section  4.,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Extensions.  Only  the  hearing  officer 
may  request  the  Administrator  to  extend  the 
hearing  limit,  on  a  showing  of  good  cause  by 
a  party.  Upon  a  determination  of  the  hearing 
officer  that  a  party's  showing  has  merit  and 
is  not  dilatory,  the  hearing  officer  may 
request  in  writing  an  extension  of  time  from 
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the  Administraior   Suhrnission  of  a  request 
shall  not  have  th<?  effmf  of  staying  the 
prt-<(>f'fl,rn^s  Th«  Administrator  shall  notify 
the  roar:r.g   iffircr  and  the  parties  of  this 
determination  within  4  days  thereafler 

10.  Testimony  and  Exhibits 

(a)  General  Bu!e 

(1)  The  opportunity  for  refutation  or 
rebuttal  on  any  material  submitted  by  any 
other  party  or  b>  BPA  shall  be  provided  to 
the  parries  as  ;hp  hearing  ofTicer  deems 
appropriate  Except  as  provided  in  paragraph 
(b).  witnesses  shall  submit  all  testimony  and 
exhibits  at  the  times  specified  in  the 
procedural  schedule.  Oral  testimony  will  be 
permitted  only  by  level  of  the  hearing  officer 

(2)  Any  rebuttal  to  BPA's  direct  case  must 
be  contained  in  a  party's  direct  testimony, 
which  shall  also  contain  any  affirmative  case 
that  party  wishes  to  present.  Any  subsequent 
rebuttal  testimony  permitted  by  the  hearing 
ofTicer  shall  be  limited  to  rebuttal  of  the 
parties'  direct  cases.  In  lieu  of  cross- 
examination,  the  hearing  officer  is 
encouraged  to  allow  the  filing  of  surrebuttal 
testimony  on  an  issue. 

(3)  Written  testimony  must  have  line 
numbers  inserted  in  the  left-hand  margin  of 
each  page.  It  is  the  responsibility  of  each 
party  to  obtain  from  the  hearing  officer's 
clerk  exhibit  numbers  for  display  on  prefiled 
testirr.ony  and  exhibits. 

(4)  The  hearing  officer  shall  reject  exhibits 
and  other  documentation  of  excessive  length 
Pdrties  may  only  introduce  into  evidence 
excerpts  or  summaries  of  documentation. 
which  i>xrl.j<ie  ;rr*»levant  or  redundant 
matonai 

(b)  Ifems  bv  Bf'erence  Other  testimony. 
exhibits,  or  .start. *>«  m^v  be  designated  as 
i.ems  bv  refrrvii  e  ir  any  proceeding.  Items 
by  reference  shoi.ii  nf  t  be  physically 
included  in  thf 'fH  ir;   unless  the  hearing 
officer  (O  ordnrs 

(cl  Official  S  >.'    e  The  hearing  officer  may 
•■M,--'  nffirid!  notir-"  of  any  matter  th-it  may  be 
iudicia!!y  r.oiu«d  by  federal  courts,  or  any 
matter  about  which  BPA  is  expert. 

(d)  Motions  to  Strike.  Motions  to  strike 
prefiied  testimony  and  exhibits  shall  be  filed 
within  7  davs  af'.T  vr\    p    Answers  to  the 
motion  may  S<'  "i^if  ■'•■  wiv»t  ihe  movant 
may  not  reply  ".■  the  ansAvr 

(e)  Record  oj  Parijcifu  i.'.s  T.fstimony  and 
ojmments  received  pursuant  to  section  6. 
shall  be  complied  in  a  separate  section  of  the 
record. 

(f)  Sanctions  The  hearing  officer  may 
reject  or  exclude  all  or  part  of  any  evidentiary 
material  or  pleading  not  submitted  in 
accordance  with  this  section. 

II.  Hearing  I 

j(  P'Tteh  The  hearing  officer  may  permit 
d  party  3  witnesses  to  testify  in  a  fwnel. 
provided  that  each  panel  member  (1)  has 
submitted  a  statement  of  qualifications,  and 
(2)  is  under  oath.  Any  panel  member  may 
respond  to  a  cross-examination  question. 

(b)  Cross-Examinations. 

(1)  Cross-examination  shall  be  provided  a« 
the  hearing  officer  deems  appropriate  and 
shall  be  limited  to  issues  which  the  hearing 
officer  determines  there  are  material  disputes 
of  feet  or  to  issues  identified  in  statement  of 


Issues  adopted  by  the  hearing  officer.  The 
hearing  officer  may  impose  reasonable  time 
limitations  on  the  cross-examination  of  any 
witness. 

(2)  Only  counsel  for  a  witness  may  object 
to  questions  asked  during  cross-examination, 
except  in  instances  of  friendly  cross- 
examination  or  where  the  objector  can 
demonstrate  that  answers  would  unduly 
prejudice  its  interests. 

(3)  Where  parties  have  substantially  similar 
positions,  the  hearing  officer  may  appoint 
lead  counsel  to  conduct  cross-examination. 

(4)  The  hearing  officer  shall  not  permit 
cross-examination  on  issues  where  it  is  clear 
that  the  questioner's  position  Is  not  adverse 
to  that  of  the  witness,  viz.,  friendly  <  ross- 
examination. 

(c)  CrossExaminatinn  Exhibits. 

(1)  Documents  used  during  cross- 
examination  of  any  witness  must  be 
submitted  to  the  hearing  officer  and  to  the 
witness'  counsel  3  business  days  prior  to  the 
date  set  for  cross-examination. 

(2)  If  a  document  used  as  a  cross- 
examination  exhibit  contains  material  not 
offered  as  evidence,  the  party  utilizing  the 
exhibit  must: 

(i)  Plainly  designate  the  matter  offered  as 
evidence;  and 

(ii)  Segregate  and  exclude  the  material  not 
offered  in  evidence,  to  the  extent  practicable. 

(d)  Stipulations.  The  hearing  officer  may 
receive  into  evidence  stipulations  on  any 
issue  of  fact. 

(e)  All  other  matters  relating  to  conduct  of 
hearings  are  left  to  the  discretion  of  the 
hearing  officer. 

12.  Briefs 

(a)  General  Bule. 

(1)  At  the  conclusion  of  the  evidentiary 
portion  of  a  hearing,  the  hearing  off.cer  may 
allow  each  party  to  submit  a  brief.  The 
purpose  of  a  brief  is  to  identify  separately 
each  legal,  factual,  and  policy  issue  to  be 
resolved  by  the  Administrator  and  present  all 
arguments  In  support  of  a  party's  position  on 
each  of  these  issues.  The  brief  should  also 
rebut  contentions  made  by  adverse  witnesses 
in  their  prepared  testimony. 

(2)  All  evidentiary  arguments  in  bricfis 
must  be  based  on  cited  materia!  contained  in 
the  record.  Materials  not  admitted  into 
evidence  shall  not  be  attached  to  any  brief 
Incorporation  by  reference  shall  not  be 
permitted.  The  hearing  officer  may  impose 
page  limitations  on  any  brief 

(b)  Sanctions.  The  hearing  officer  shall  not 
admit  into  the  record  any  brief  that  does  not 
conform  to  this  section. 

13.  Oral  Argument 

Any  opportunity  for  parties  to  present  oral 
argument  may  be  provided  at  the  discretion 
of  the  Administrator. 

14.  Service  of  Documents 

BPA  and  each  party  shall  provide  a  copy 
of  all  motions,  briefs,  pleadings  and  prefiled 
materials  to  all  persons  listed  in  the  service 
list  compiled  by  the  hearing  officer.  Until  a 
service  list  is  adopted  by  the  hearing  officer 
under  section  6.,  service  on  parties  may  be 
made  bv  service  on  BPA  General  Coun.sel/ 
APP.  Parties  may  designate  no  more  than  two 
persons  on  whom  service  shall  be  ma<le.  The 


•Administmtnr  may  designate  additional 
f-ifrsons  on  whom  service  will  lio  made. 
F'anicipants  shall  not  be  included  on  the 
servira  list.  Service  of  requests  for  data  and 
responses  to  such  requests  i.s  governed  by 
section  (((b)  and  (h). 

15.  Record  of  Decision 

(a)  Determinations.  The  Administrator 
shall  make  public  a  written  decision  which 
contains  the  following  two  dtsterminations; 

(1)  the  proposed  action  satisfies  the 
requirements  of  subsection  (a),  (b).  (f).  (h), 
and  (1).  or  (m)  of  Section  6  of  the  Northwest 
Power  Act,  as  appropriate;  and 

(2)  either: 

(A)  the  proposed  action  is  consistent  with 
the  Council's  Plan,  or  in  the  case  of 
subsection  (f).  the  proposed  action  is 
probably  consistent  with  the  C-ouncil's  Plan; 
or 

(B)  the  proposed  action  is  inconsistent 
with  the  C/iuntil's  Plan;  or  in  the  case  of 
subsection  (f).  the  proposed  action  is 
probably  inconsistent  with  iheCouncirs 
Plan;  or 

(C)  notwithstanding  the  proposed  action's 
inconsistency  with  the  Council's  Plan  a 
finding  that  the  proposed  action  is  needed  to 
meet  the  Administrator's  obligations  under 
the  htorthwest  Power  Act. 

(b)  Submission  of  Record  The 
Administrator  shall  promptly  provide  a  copy 
of  the  Record  of  Decision  to  the  Qiuncil. 

(c)  Service  of  Record.  The  Administraior 
shall  promptly  serve  copies  of  the  Record  of 
Decision  on  all  parties  to  the  proceeding. 
Copies  of  the  Record  of  Decision  shall  be 
made  available  to  participants  and  the  public 
uptin  request  to  BPA's  Public  Involvement 
Manager. 

16.  Expedited  Hearings  Procedures 

(a)  General  Rule.  The  record  of  decision  in 
a  section  6(c)  hearing,  conducted  under  this 
section,  shall  be  issued  within  90  dnys  after 
the  date  of  the  pr«near;nR  conference,  except 
as  provided  in  paragraph  (b)  of  this  section. 
Consistent  with  fairness  to  the  parties,  the 
hearing  officer  shall  establish  the  proredur*^ 
or  special  rules  necessary  to  satisfy  the 
Administrator's  expedited  schedule. 

(b)  E.xtensions.  Any  party  to  the  6(c) 
hearing  may  request  that  the  hearing  officer 
petition  the  Administrator  for  an  extension  of 
the  90-day  hearing  limit.  The  party  must 
show  that  the  request  is  for  good  cause  and 

is  not  dilatory.  Upon  such  a  showii^g,  the 
hearing  officer  shall  submit  a  written  request 
to  the  Administrator.  Submission  of  a  request 
shall  not  have  the  effect  of  staying  the 
proceedi.ngs.  The  Administrator  shall  notify 
the  hearing  officer  and  the  parlies  of  his 
determination  within  fou:  d.iys  after  receipt 
of  the  hearing  officer's  requ<'st 

(c)  Special  Procedure.  Oral  arj^ument  will 
not  be  heard  in  expedited  6(< )  proceedings, 
unlws  all  parties  agree  to  substitute  oral 
argument  for  a  brief  on  exceptions. 

(FR  Dot.  93-15757  Filed  7-1-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Deckel  No,  QFSS-S^JI -004 

Coso  Power  Deveiopers:  Application 
for  Commission  RecenificatioT  of 
Cuailtying  Stfltus  of  a  Smaii  Power 
Production  Facility 

June  28. 1993. 

On  June  17,  1993,  Coso  Power 
Developers  (Applicant)  c/o  California 
Enerjjy  Company,  Inc.  10831  Old  Mills 
Road.  Omaha,  Nebraska  68154 
submitted  for  filing  an  application  for 
recertifi cation  of  the  Navy  II  Facility  as 
a  qualifj'ing  small  power  production 
facility  pursuant  to  §  292.207(t)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
geothermal-fueled  small  power 
production  facility  is  located  at  the 
Naval  Weapons  Center  in  China  Lake, 
California.  The  Commission  originally 
certified  the  facility  as  a  qualifying 
small  power  production  facility  in 
California  Energy  Company,  Inc..  36 
FERC 1 62,150  (1986).  The  Commission 
issued  subsequent  recertifications  on 
OctobtT  3,  1988  in  Coso  Energy 
Developers.  45  FERC  1 61,003  (1988).  on 
)uly  14,  1989,  in  Coso  Power 
Developers,  48  FERC  1 61.044  (1989) 
and  on  July  11,  1990,  in  Coso  Power 
Developers,  52  FERC  ^  62,016  (1990). 
On  November  16,  1990,  in  Docket  No. 
QF86-591-004,  applicant  filed  a  notice 
of  self-recertification.  The  instant 
recertifi  cat  ion  is  requested  primarily 
due  to  the  amendments  in  the 
ownership  agreement  pertaining  to  the 
facility  and  its  status  as  an  Eligible 
Facility  pursuant  to  Solar,  Wind,  Waste, 
and  Geothermal  Power  Production 
Incentives  Act  of  1990. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  aftar  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicai  t. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
'he  proceeding.  Ar,y  person  wishing  to 
become  a  party  must  file  a  petition  to 
itfTvene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Loia  D.  Casheii, 

Secretary. 

IFR  Doc.  93-15669  Filed  7-1-93;  8;45  ami 
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Coso  Energy  Deveiopefs,  Application 
for  Commission  Recertification  of 

Ou8li^^inq  Status  of  b  S^ibII  Power 

FroOuCi-on  Fs'-iisfy 

June  28.  1993. 

On  June  17,  1993,  Coso  Energy 
Developers  (Applicant)  c/o  California 
Energy  Company.  Inc.  10831  Old  Mills 
Road,  Omaha,  Nebraska  68154 
submitted  for  filing  an  application  for 
recertification  of  the  BLM  Facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
geothermal-fueled  small  power 
production  facility  is  located  at  the 
Naval  Weapons  Center  in  China  Lake. 
California.  The  Commission  originally 
certified  the  facility  as  a  qualifying 
small  power  production  facility  in 
California  Energy  Company,  Inc.,  36 
FERC  \  62,149  (1986).  On  October  3, 
1988,  the  Commission  issued  first 
recertification  in  Coso  Energy 
Developers,  45  FERC  1  61,003  (1988). 
On  December  2H,  1988,  in  Docket  No. 
QF86-590-002  Applicant  filed  a  notice 
of  self-recertification.  On  July  14,  1989. 
the  Commission  issued  second 
recertification  in  Coso  Energy 
Developers.  48  FERC  1  61,044  (1989), 
On  December  15.  1992.  Applicant  filed 
a  notice  of  self-recertification.  The 
instant  recertification  is  requested 
primarily  due  to  the  amendments  in  the 
ownership  agreement  pertaining  to  the 
facility  and  its  status.as  an  Eligible 
Facility  pursuant  to  Solar,  Wind,  Waste, 
and  Geothermal  Power  Production 
Incentives  Act  of  1980. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  [he  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  washing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Loia  D.  Cashell. 

Secretary. 

IFR  Doc.  93-15667  filed  7-1-93;  8:45  aro| 

BtLUNG  CODE  (717-01-« 

[Docket  No.  QF84-327-002] 

Cose  Finance  Partners;  Application  for 
Commission  Recertification  of 
Quslifying  Status  of  a  Small  Power 
Production  Facility 

June  28,  1993. 

On  June  17,  1993.  Coso  Finance 
Partners  (Applicant  c/o  California 
Energy  Company.  Inc.  10831  Old  Mills 
Road,  Omaha,  Nebraska  6H154 
submitted  for  fifing  an  application  for 
recertification  of  the  Navy  I  Facility  as 
a  qualifying  small  power  production 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
geothermal-fueled  small  power 
production  facility  is  located  at  the 
Navel  Weapons  Center  in  China  Lake. 
California.  The  Commis.sion  originally 
certified  the  facility  as  a  qualifying 
small  power  production  facility  in 
California  Energy  Company,  Inc..  28 
FERC  1  62,124  (1984).  On  March  9. 
1990,  the  Commission  issued 
recertification  in  Coso  Finance  Partners, 
50  FERC  1  62,154  (1990).  On  November 
16,  1990.  in  Docket  No.  QF84-327-O02. 
applicant  filed  a  notice  cf  self- 
recerlification.  The  instant 
recertification  is  reque.stud  primarily 
due  to  amendments  to  the  ownership 
agreement  pertaining  to  Ihu  facility  and 
its  status  as  an  Eligible  Fnciiity  pursuant 
to  Solar.  Wind,  Waste,  and  Geothermal 
Power  Production  Incentives  Act  of 
1990. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motioii  to  intervene 
or  protest  with  the  Federril  Energy 
Regulatory  Commission.  ;S25  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  l)e  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken  but  wiil 

not  serve  to  make  protestants  parties  to 

the  proceeding,  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspecticn. 

Loia  D.  CAshell. 

Secretary 

IFR  Doc.  93-15668  Filed  7-1-93;  8:45  am) 

nujNG  cooe  (717-01-M 

[Project  No.  10455-OOO-AR] 

JDJ  Energy  Co.;  Intent  to  Hold  a  Public 
Meeting  in  Delaware,  AR,  to  Discuss 
Staffs  Draft  Environmental  impact 
Statement  (DEIS)  tor  the  Proposed 
River  Mountain  Pumped  Storage 
Hydroelectric  Project 

lune  28,  1993 

On  June  2S,  1993,  the  Commission 
staff  mailed  the  River  Mountain  DEIS  to 
the  Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  This  document 
evaluates  the  environmental 
consequences  of  constructing  and 
operating  the  applicant's  proposed  600- 
megawatt  pumped  storage  hydroelectric 
project,  to  be  located  in  eastern  Logan 
County,  Arkansas,  approximately  10 
miles  west  of  Russellville. 

The  proiecn's  planned  upper  reservoir 
would  be  at  the  summit  of  River 
Mountain.  Lake  Dardanelle.  an  existing 
reservoir  managed  by  the  U.S.  Army 
Corps  of  E.'"igineers,  would  serve  as  the 
project's  lower  reservoir. 

The  appiir^nt  proposes  to  locate  most 
project  works  underground,  including 
the  concrete-lined  water  conduits, 
powerhouse,  and  tailrace  tunnel.  A  500- 
kilovolt  transmission  line  would  extend 
eastward  along  the  mountain  for 
approximately  1  8  miies,  connecting 
with  an  existing  Arkansas  Power  and 
Light  transmission  line. 

The  subject  DEIS  also  evaluates  the 
environmental  effects  of:  Implementing 
applicant's  proposal  supplemented  with 
staffs  recommended  mitigative 
measures,  and  the  no-action  alternative 
(license  denial) 

The  public  meeting  on  the  River 
Mountain  Project,  which  will  be 
recorded  by  an  official  stenographer,  is 
scheduled  from  7  p.m.  to  11  p.m.  on 
Monday,  luly  19,  199.3,  The  meeting 
will  be  held  at  the  Delaware  Township 
firehouse,  located  at  Highway  393  in 
Delaware,  .Arkansas 

At  the  subjetl  meeting,  resource 
agency  personnel  and  other  interested 
persons  will  have  the  opportunity  to 
provide  oral  and  written  comments  and 


recommendations  regarding  the  River 
Mountain  DEIS  for  the  Commission's 
public  record. 

For  further  information,  please 
contact  the  FERC  environmental 
coordinator,  Jim  Haimes.  at  (202)  219- 
2780 

Loia  D,  CaiiheU, 
Secretary. 

IFR  Doc  93-15671  Filed  7-1-93;  8  45  am] 
stujNO  cooe  tm-m-m 


[Docket  No.  TQ93-8-6i-003  TM93-^8-63- 
003.J 

Carnegie  Natural  Gas  Co.;  Compliance 
Filing 

June  28, 1993. 

Take  notice  that  on  June  23, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  with  a  proposed  effective 
date  of  June  1,  1993: 

2nd  Sub  Forty-Third  Revised  Sheet  No.  8 
3rd  Sub  Forty-Third  Revised  Sheet  No.  9 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  to  supplement  and 
correct  the  tariff  sheets  submitted  by 
Carnegie  on  June  11, 1993.  as  previously 
supplemented  on  June  17, 1993.  which 
were  filed  to  comply  with  a  Letter  Order 
issued  on  May  27,  1993,  in  the 
referenced  proceeding.  Carnegie  states 
that  it  is  filing  these  substitute  tariff 
sheets  to  correct  certain  errors  contained 
on  the  tariff  sheets  tendered  in  its  June 
11  compliance  filing,  specifically 
relating  to  the  PGA  cumulative 
adjustment  for  the  minimum  and 
maximum  commodity  rates  and  the 
adjusted  minimum  commodity  rate 
under  Carnegie's  Rate  Schedule  SEGSS, 

Carnegie  states  thai  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NT., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  July  6, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell. 

Secrefury 

(FR  Doc.  93-15672  Filed  7-1-93;  8:45  am) 

BILUNQ  cooe  6717-01-41 


[Docket  Not.  TQ93-7-22-000  and  TM9S-6- 
22-000] 

CNG  Transmission  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

June  28,  1993. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  June  21,  1993, 
pursuant  to  section  4  of  the  Natural  Gas 
Act,  part  154  of  the  Commission's 
regulations,  and  Sections  12  and  15  of 
the  General  Terms  and  Conditions  of 
CNG's  FERC  Gas  Tariff,  filed  six  copies 
of  the  following  tariff  sheets  for  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1: 

Thirty-Third  Revised  Sheet  No.  31 
Twoiity-Ninth  Revised  Sheet  No.  34 

The  tariff  sheets  are  proposed  to 
become  effective  July  1,  1993.  CNG 
states  that  the  purpose  of  this  filing  is 
to  revise  both  the  PG.A.  and  TCRA 
components  of  its  sales  rates  to  reflect 
proposed  billing  changes  from  Texas 
Eastern  Transmission  Corporation. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  customers  and 
interested  state  commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  285.214 
and  3R5.211.  All  motions  or  protests 
should  be  filed  on  or  before  July  6,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection, 
Lois  D.  Ca<ihell, 
Secretary. 
(FR  Doc  93-15673  Filed  7-1-93;  8:45  am) 

BILUNG  CODE  6717-01-11 


[Docket  No.  RP93-59-0021 

High  Island  Offshore  System;  Motion 
to  Have  suspended  Tariff  Sheets  Into 
Effect 

lune  28.  1993, 

High  Island  Offshore  System  (HIOS). 
pursuant  to  section  4(e)  of  the  natural 


subieit  to 
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Gas  Act  and  «j  154.67  of  the  Federal 

Enei^y  ReEulatory  Commission's 
((commission)  rBguiafion^.  hrirebv  movp<i 
to  place  info  effecl  on  Julv  1.  1993 
subject  to  refiind,  the  (  haiuje  in  n!»>s 
and  charges  suspended  hefir:  bv  tht^ 
Commission's  order  of  Jarniarv  2'*   "i  '•'■i3, 


and  which  l";  conta 
sheets 
HIOS  stnt"s  that 

"''92,  it  filed  r«v:> 


-d  ill  the  tariff 

i>(,t"T'Ser  31. 


fiu: 


^tiS. 


lunscjicticnai  tr;ir>pcn.i!iOri  serv, 
The  filing  was  comprised  of  both 
"primary"  (project  financed  rate  design) 
and  "alternate"  (SFV  rate  design)  sets  of 
tariff  sheets.  On  January  29.  1993.  the 
Commission  issued  an  order  that, 
among  other  things,  accepted  HIOS' 
"primary"  set  of  tariff  sheets  and 
suspended  them  for  five  months,  or 
until  July  1. 1993. 

In  such  order  the  Commission  also 
directed  HIOS  to  remove  from  its 
motion  rates  any  costs  associated  with 
(1)  enhancing  HIOS*  Electronic  Bulletin 
Board,  (2)  installing  gas  control  and 
monitoring  systems,  and  (3)  acquiring 
gas  needed  for  system  line  pack,  that 
were  included  in  HIOS'  filed  rates,  but 
which  were  not  actually  incurrad  by  the 
end  of  the  test  period.  HIOS  sought 
rt  hearing  of  this  requirement,  and  on 
May  20. 1993,  the  Commission  denied 
rehearing,  thus  reaffirming  the 
requirement  that  such  costs  be  removed 
f^  om  HIOS'  motion  rales.  However,  the 
time  period  for  filing  for  judicial  review 
relative  to  the  Commission's  action  in 
this  regard  does  not  expire  until  July  19, 
1993. 

HIOS  states  that  it  is  filing  tariff 
sheets  which  reflect  the  removal  of  the 
specified  costs,  as  reflected  in  the  cost 
of  service  set  forth  on  Attachment  A  to 
the  filing,  as  directed  by  the 
Commission,  and  moves  that  such  tariff 
sheets  become  effective  on  July  1. 1993. 
subject  to  refund. 

HIOS  states  that  by  filing  and  moving 
rito  effect,  these  tariff  sheets  and  the 
rates  which  they  contain.  HIOS  does  not 
abandon  its  protest  regarding  the 
directive  that  it  remove  the  specified 
costs  from  its  motion  rates,  and  reserves 
al!  of  its  rights,  including  specifically  its 
right  to  judicial  review  relative  thereto, 
js  well  as  the  right  to  collect  as  of  July 
1 .  1993,  rates  which  reflect  inclusion  of 
the  specified  costs  should  such 
inclusion  be  permitted  as  a  result  of 
judicial  review.  Such  tariff  sheets 
reflect,  as  HIOS  proposed  in  its 
December  31,  1992,  rate  filing,  the 
elimination  of  HIOS'  ACA  surcharge 
provision,  and  the  inclusion  of  the 
Annual  Charge  in  the  operating 


expenses  which  underlie  HIOS'  new 
rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  6, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lcis  D.  Cash«ll. 
Secretary. 
jFR  Doc.  93-15674  Filed  7-1-93;  8.45  ami 

BtUJNO  CODE  *717-01-M 


[Dock el  No.  QF33-89-000] 


s  Fnp':'Y  Recovery 
"e'"si  io  Fiimg 


Uf^DZ  ■ ^ •'..:" 

June  28, 1993. 

On  June  24.  1993.  HMDC  Landfill  Gas 
Energy  Recovery  Facility  (Applicant) 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
technical  data  of  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by  July 
19,  1993,  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  .serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
!FR  Doc.  93-15670  Filed  7-1-93;  845  ami 

BILUWO  COCE  t717-01-M 


f Doc  k  et  K  c   („'  P'i  >  •  'n:k>-<X»Oj 

Natural  Cias  P^aeiiop  r.',    '■:(  Amprrr^^. 
Appiicatio'"- 

June  28. 1993. 

Take  notice  that  on  June  18.  1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed  an 
application  with  the  Commission  in 
Docket  No.  CP93-500-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA)  requesting  that  the  Commission: 
(1)  Issue  a  certificate  for  those  facilities 
currently  classified  by  Natural  as 
"production"  for  accounting  and  rate 
purposes  which  have  not  been 
previously  certificated;  ajid  (2) 
authorized  the  refunctionalization  from 
"production"  to  "transmission"  of  all 
facilities  currently  classified  by  Natural 
as  "production"  for  accounting  and  rate 
purposes,  all  as  more  fully  set  forth  in 
the  application  which  is  open  to  the 
public  for  insjjection. 

Natural  states  that  the  original 
primary  function  of  the  facilities  '  that 
Natural  proposes  to  refunctionalize  was 
to  provide  a  natural  gas  supply  to  resale 
customers  in  a  limited,  largely  localized 
market  in  the  metropolitan  Chicago, 
Illinois,  area.  Natural  further  states  that 
the  current  use  of  the  facilities  it 
proposes  to  refunctionalize  differs  from 
the  original  u.se,  because  Natural  no 
longer  uses  the  facilities  solely  to  obtain 
natural  gas  supplies  to  fulfill  Natural's 
traditional  merchant  function.  Natural 
also  states  that  the  use  of  these  facilities 
will  change  further  upon  its 
implementing  of  Order  No.  636,  because 
the  original  system  supply  function  will 
disappear.  Natural  requests  an  effective 
date  of  December  1,  1993.  for  the 
refunctionalization  of  these  facilities  in 
order  to  coincide  with  the  effective  date 
of  Natural's  compliance  with  Order  No. 
636. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  19. 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


'  Na'iiral  slatRs  that  these  facilities  consist  of 
-compression  eqii\pinent.  tnelen,  and  pipelines  of 
varices  lengliu  and  dianieten  in  AninsM,  Carson. 
Denton.  Gray.  Hutchinson.  Jar l,  Miiore.  Palo  Pinio, 
Parker.  Refugio,  Roberts.  TiCTanl.  Wheeler.  V/inUnr. 
Wise  Counties.  Texas,  and  Dewey  and  Texas 
Counties,  Oklahoma. 
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not  serve  to  make  the  protestants  parties 
to  the  proceeding  Any  person  wishing 
to  become  a  party  to  a  prcx^eeding  or  to 
participate  as  a  party  ;n  any  heanni^ 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules 

Take  further  noSire  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
bv  sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  heann.^  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  withm  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary'  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
LoM  D  Canhell, 

IFR  Doc  93-15675  Filed  7-1-93;  8:45  ami 
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[Docket  No8.  TQ93-4-&6-OC1  end 
86-002] 


rA93-1- 


above  PGT  states  that  it  is  resubmitting 
Substitute  Twenty-First  Revised  Sheet 
No  4.  to  make  it  possible  for  FERC  to 
simply  discard  the  original  disk  with 
the  tariff  sheets  and  exchange  it  for  the 
corrected  disk. 

PGT  states  that  copies  of  the  filing  are 
being  served  upon  all  ejected 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  6.  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell. 
Secretary. 

IFR  Doc  93-15676  Filed  7-1-93;  8:45  am] 
84UJNO  cooc  irir-oi-M 


UMI 


Pacific  Gas  Transmission  Co  ; 
Proposed  Changes  in  FERC  Gas  Tariff 

I  ..".>?  2d,  t9>*3 

Take  notice  that  on  June  23. 1993. 
Pacific  Gas  Transmission  Company 
(PGT),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Second  Revised 
Volume  No  1.  First  Revised  Twentieth 
Revised  Sheet  No,  4.  to  be  effective  June 
19.  1993,  and  Sub  Twenty-First  Revised 
Sheet  No  4.  to  be  effective  August  1, 
1993 

PGT  states  that  subsequent  to  its  June 
IH,  1993  filing.  PGT  discovered  a 
tvpcgraphical  error  on  First  Revised 
twentieth  Revised  Sheet  No,  4.  of  PGT's 
FERC  GAS  Tariff  Second  Revised 
\'olume  No   1,  which  PGT  requested  to 
become  effective  June  19.  1993.  PGT 
states  that  the  error  was  an  incorrect 
base  tariff  commodity  rate  of  $.106539/ 
MMBtu  PGT  states  that  the  correct  base 
tariff  commodity  rate  is  $0,035733/ 
MMBtu. 

PGT  states  that  there  is  no  correction 
on  Substitute  Twen'y-First  Revised 
Sheet  No  4,  which  was  submitted  as 
part  of  the  original  filing  referenced 


[Doc»tet  Nc   CP93-501-000] 

Tennessee  Gas  P^ieime  ( 
Application 


,c,; 


June  28.  1993, 

Take  notice  that  on  June  18, 1993. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP93- 
501-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  provide  firm 
transportation  service  for  Fulton 
Cogeneration  Associates.  L.P.  (Fulton) 
and  to  construct  and  operate  certain 
facilities  necessary  to  provide  the 
service,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  proposes  to  transport  a 
maximum  daily  quantity  of  6,700  Dth 
for  Fulton  from  various  receipt  points  to 
an  existing  delivery  point 
interconnection  with  CNG  Transmission 
Corporation  (CNG)  at  Ellisburg. 
Pennsylvania.  Tennessee  proposes  to 
charge  Fulton  a  demand  charge  of 
$13.23  per  Dth  and  a  commodity  charge 
of  $.0084  per  Dth  delivered. 

In  order  to  provide  this  service, 
Tennessee  proposes  to  construct  a  3 
mile  loop  of  30-inch  diameter  pipeline 
in  Chautauqua  County,  New  York  at  an 
estimated  cost  of  $4,166,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


application  should  on  or  before  July  19, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385  214  or  385  211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  m 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules, 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  bo 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Lois  D,  Cashell. 
Secretary. 
IFR  Doc.  93-15677  Filed  7-1-93;  8:45  am] 
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Office  of  Fossil  Energy 
[FE  Docket  No.  93-60-NG] 

Great  West  Energy  LTD.;  Order 
Granting  Blanket  Authorization  to 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  LX'3E. 
ACTION:  Notice  of  order 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Great 
West  Energy  Ltd,  blanket  authorization 
to  import  from  Canada  up  to  40  Dcf  of 
natural  gas  over  a  period  of  two  years 
beginning  on  the  date  of  the  first 
delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
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Programs  Dcx:kel  Room,  room  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SVV..  Washington,  DC  20585, 
(202)  586-947S  The  docket  room  is 

open  betwoei'i  tJ.c  htjurs  of  8  a.m.  and 
4:  30  p.m.,  Mon.i.Hv  t!.:'-'ieh  Friday, 
except  Federal  hi      i  v,  s 

Issued  in  Washington,  DC  on  June  25, 

1993 

Gillord  TonaAiewski, 

Director,  Office  of  Natural  Gas,  Office  of  the 
Fuels  Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  93-15754  Filed  7-1-93,  8:45  am] 

BILLINO  CODE  t4S4>-«1-M 


[FE  Docket  No,  92--:8-NG] 

Vector  Energy  (U.S. A  )  !nc     Orde.' 
Amending  Blanket  Authorizaiion  '-'o 
Imp-c-rt  Natural  Gas  F'cr;  Ca.n8d8 

AGENCY:  Office  of  Fossil  Energy,  DUE. 
ACTJOft;  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  amended  DOE/FE  Order  No.  699 
which,  on  October  29,  1992,  granted 
Vector  Energy  (U.S.A.)  Inc..  blanker 
authorization  to  import  up  to  30  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term  ending  October  31. 1994.  The 
amending  order,  699-A,  increased  the 
maximum  imports  to  44  Bcf. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4;30  p  m.,  Monday  through  Friday, 
except  Federal  holidays. 

IssupH  in  Washington,  DC.  June  25, 1993. 
CliifTord  P   T;imaszew8kJ, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-15755  Filed  7-1-93;  8:45  ami 

BILUNG  CODE  M5O-01-*! 


[FE  Docket  No  93-26-NGl 

Western  Gas  Resources,  tnc^;  Blanket 
Authorization  to  Import  Natural  Gas 
From  and  Export  Natural  Gas  to 
Mexico 

AGENCY;  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Western  Gas 

Resources,  Inc.  to  import  up  to  73  Bcf 


of  natural  gas  from  Mexico  and  to  export 
up  to  73  Bcf  of  natural  gas  to  Mexico 
over  a  two-year  period  beginning  on  the 
date  of  first  deliveries. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Diocument  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  June  25, 
1993. 

Qifibrd  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
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Notice  of  Rate 


agency:  Western  Area  Power 
Administration,  EXDE. 
ACTION:  Notice  of  Rate  Order— Central 
Valley  Project  Commercial  Firm  Power, 
Peaking  Capacity,  and  Transmission 
Service  Rate  Adjustment. 

SUMMARY:  Notice  is  given  of  the 
v.^:.;;rmation  and  approval  by  he 
Assistant  Secretary  for  Conservation  and 
Renewable  Energy  (Assistant  Secretary) 
of  the  Department  of  Energy  (DOE)  of 
Rate  Order  No.  WAPA-59  and  Rate 
Schedules  CV-F7,  CV-PCl,  CV-FT2, 
CV-NFT2.  and  CV-TPT3  placing 
provisional  rates  for  commercial  firm 
power  (capacity  and  energy) 
transmission  service  and  peaking 
capacity  from  the  Central  Valley  Project 
(CVP)  of  the  Western  Area  Power 
Administration  (Western)  into  effect  on 
an  interim  basis.  The  provisional  rates 
will  remain  in  effect  on  an  interim  basis 
until  Federal  Energy  Regulatory 
Commission  (FERC)  confirms,  approves, 
and  places  them  in  effect  on  a  final  basis 
or  until  they  are  replaced  by  other  rates. 

The  Under  Secretary,  DOE,  approved 
the  existing  rate  schedules  (CV-F6,  CV- 
FTl,  CV-NFTl,  and  CV-TPT2)  on  an 
interim  basis,  effective  on  May  1, 1988. 
FERC  approved  the  existing  rates  on  a 
final  basis  by  FERC  Order  (Docket  No. 
EF88-501 1-000)  dated  October  21, 
1988. 

The  existing  rates  for  commercial  firm 
power  are  derived  from  collecting  50 
percent  of  the  revenues  from  capacity 
sales  and  the  remaining  50  percent  from 
energy  sales.  The  provisional  rates  are 


the  same  as  the  existing  rates  aht^i 
adjusting  the  capacity  component  for 
the  contract  dependable  capacity  (CDC) 
Provision  of  Rate  Schedule  CV-F6  for 
the  period  May  1, 1993,  through 
September  30,  1993.  Effective  October  1, 

1993,  the  rate  design  for  the  provision 
rate  for  commercial  firm-power  service 
changes  to  collect  40  percent  of 
revenues  from  capacity  sales  (capacity 
component)  and  60  percent  from  energy 
sales  (energy  component)  to  refiect  the 
greater  portion  of  Western's  costs 
associated  with  energy.  Effective  May  1, 

1994,  the  energy  component  is  further 
separated  into  a  two-tier  rate.  An  energy 
base  rate  will  be  applied  to  energy  sales 
below  a  70-percent  load  factor.  An 
energy  tier  rate  will  be  applied  to  energy 
sales  at  a  70  percent  and  higher  load 
factor.  The  energy  rate  above  the  70- 
percent  load  factor  is  based  on 
Western's  average  Northwest  purchased 
energy  rate  as  estimated  for  this  rate 
case  and  will  not  be  changed  to  refiect 
actual  Northwest  energy  costs. 
Northwest  energy  costs  are  used  because 
supplemental  energy  purchases  are 
primarily  made  from  the  Northwest.  The 
purpose  of  these  changes  is  to  more 
closely  reflect  Western's  costs 
as.sociated  with  CVP  capacity  and 
energy  sales.  The  40/60  split  is  based  on 
Western's  estimated  capacity  and  energy 
costs.  The  70-percent  load  factor  tier 
was  selected  after  reviewing  the 
historical  and  projected  average  CVP 
generation  and  preference  customer 
load  which  showed  that  both  the 
average  preference  customer  system 
load  factor  and  the  CVP  average  load 
factor  were  approximately  70  percent. 

Peaking  capacity  is  a  new  ser\'ice.  The 
provisional  rjtes  for  peaking  capacity 
are  designed  to  recover  all  costs  (CVP 
generation  and  purchased  power) 
associated  with  long-term  firm  peaking 
capacity  service.  The  peaking  capacity 
rate  is  the  same  as  the  capacity 
component  of  the  commercial  firm- 
power  rate. 

The  provisional  rates  for  transmission 
service  for  other  parties  over  the  CVP 
transmission  system  are  designed  to 
recover  costs  of  the  CVP  transmission 
system  used  in  the  delivery  of  that 
power. 

The  provisional  rates  for  transmission 
of  CVP  power  delivered  to  a  CVP  firm- 
power  customer  by  a  third  party 
provides  for  the  passthrough  of  all  costs 
associated  with  such  service  to  the 
customer  using  the  service, 

A  comparison  of  existing  and 
provisional  rates  follows: 
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COIifli^ERCIALFlRM— POWt-  H    'E  SCHEDULE 

Efwgy 


Composite 


%  Change 


Existing  Rate  Scbodute:  CV-F6.  Effective  10/01  9'  -04 


'.4,30''93  ' 


$7  74vVW"^~r'r 


16.30  mill&VWb, 


32  60  mins.VWn 


Provisional  Rate  Schedule:  CV-F7.  Effective  :&C1  9J-^930'93 


6  4SVW'YTK)Ot^ 


Base:  16.30  mills VWh 
Tier  None 


28  75  rrusiaVWh 


None 


Effective  la'0 1/9^-04/30/54 


6  2ZVW 


Base:  17.97  mills/kWh 29.95  mills/VWh  4.2  Increase. 

Tier  None  I  ' 


Effective  05/01/94-09/30/9  = 


6  Tz.y^'^c'^'^ 


Base:  16.99  millsAWh 29  95  ^i  s-WVh 

Tier  30.87  mills/VWh | 


None. 


Effective  10/01/95-09/30'97 


6  57VVV'  -vy-'^ 


7  1SVA  -^.ontn 


Base:  17.73  miiis/VvVn 
Tier  34.70  millsAWh 


31  55  m.nSKAti  i  5.3  increase. 


Effective  la'0 1/97-04/30/98 


Base:  19.33  mills/VWh  1  3^ 

Tier  37.46  mills/kWh 


skWh 


8.9  Increase. 


t-Wh 


Rate  anar  CCX;  Adjustrr,ent  pursuant  to  the  CDC  Adjustment  in  Rate  Schedule  CV-f  5    Cacsnry  S6  4iVW/month.  Composite  28.75  mills/ 


Peaking  Capacity 

[Existing  Rate  Schedule:  None — Provisional  Rate  ScueoJe  Cj-^C] 


Effective  dates 


Rates 


o&:i-93-;a..:.:,93 

i:.ci^5--:'i.x.97 

'>c^s7-:4':,99 


$6  45V'vS  r-onih  . 
6.2ZVVV'~>ontri  ... 
6.57."VVV  ncr  tin  ... 
7  ■^  S-VvV  "nci"'*i  ... 


%  Change 


None. 

3  5  Decrease. 
5  6  Increase. 
8  9  Increase. 


Firm  Transmission  Rate 


Ftate  schedules 


E<!sr:n9— C. -^' •    

P'0vis4'.y.ai — C  .  -'12 


Sen."'  :e  charge 


$0,481  VW'month 

C  43.'^.V'"no'Th  ... 


%  Change 


10.6  Decrease. 


Non-Firm  Transmission  Rate 


Rate  scf^edules 


Se^v'i.e  c^'ar 


C^a-ge 


Existing — CV-NFT1  , 

P'oviswra; CV-^JFT2 


1  022  milliVVVh  .. 
1  23  milic.'VWh  .... 


20.3  Increase. 


TRANSMISSION  OF  CVP  POWER  BY  THIRD  PARTY 


Existing  Rate  Scrieduie   ^'•'-^'^^2  

Frovisionai  Ra's  Sct"-«-:3'^-fl   CV-TPT3 


Passthrough  Cosl. 
Pas.st^rcHJ^^  Cost, 


UMI 


DATES:  R,V-  s.  r;-dui,.-  Cv'-FT,  CV-PCl,        FOR  FURTHER  INFORMA'iO'J  CONTACT 
CV-PT2.  C.\"-MPT2.  rr-  C\ -H  T3  will 
be  p!ai;e!:i  1  ;i  effect  on  an  inldnm  basis 


N'r.  1   1  "yS,  and  will  be  in  effect 
i:r  ■:;  PKRC  confirms,  approves,  and 
{  irtces  met  rate  schedules  in  effect  on  a 
final  basis  for  a  5-year  period,  or  until 
superseded. 


James  C.  Feider,  Area  Manager. 
Sacramento  Area  Office.  Western  Ar^a 
Power  Administration.  1825  Bell 
Street.  Suite  105,  Sacramento,  CA 
95825-1097, (916)  649-4418 

Deborah  M.  Linke,  Director,  Division  of 
Marketing  and  Rates,  Western  Area 


Power  Administration,  P.O.  Box  3>.02, 

Golden  CO  834m1-1398,  (303)  231- 
154  5 
lot'l  Biadow.  .•\-..<;i^tant  Administrator  for 
Washington  Liaison,  Western  Area 
Power  Administration.  Room  8G-G61, 
Fon-esta!  Building,  1000 
Independence  Avenue  SW.. 
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Weshingtun,  IX:  ZfSHS  -0001.  (202) 
5af>~5581 

SUPPLEMENTARY  INFORMATION:  Bv 

Arr^"nfimt-it  Nri   2  *o  LVif->jation  Order 
No,  02;J4-]lif!,  |."iihi:sht'd  at  56  FR 
418;<5,  Au>^ust  23,  l-i'n   thf  Secretary  of 
Ene^^^'  deleg,:i!fd  ;i:  -fie  autnority  to 
develop  long-tt^m  {)ower  and 
transmission  rates  cui  a  n-nexclusive 
bas!<.  to  the  Administrjtor  of  VVesterr.; 
171  f  I- .,  =M(Vion{y  (0  confirm,  approve, 


an 


pi  a;  B  s  ifh  rates  into  effect  on  an 


sntenrn  basis  to  the  Assistant  Secretary; 
and  (3)  the  authority  to  ronfirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC. 

These  power  rates  are  established 
pursuant  to  the  DOE  Organization  Act, 
42  use,  7101  et  seq.\  the  Reclamation 
Act  1902,  43  U.S.C.  371  et  seq.,  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  U,S,C.  485h(c);  section 
9  of  the  Flood  Control  Act  of  1944,  58 
Stat.  887,  891;  and  other  acts 
specifically  applicable  to  the  project 
system  involved. 

Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  part  903)  were  published  at  50 
FR  37835,  September  18, 1985. 

The  DOE  procedures  were  followed 
by  Western  in  the  development  of  these 
commercial  firm  power,  peaking 
capacity,  and  transmission  rates.  A 
public  information  forum  was  held  on 
August  18,  1992.  followed  by  a  public 
comment  forum  on  September  3,  1992, 
Verbal  comments  were  provided  by  5 
persons  at  the  public  comment  forum, 
and  12  comment  letters  were  received. 
The  comments  are  addressed  in  the  rate 
order  published  with  this  notice.  In 
t3d  Jition,  an  evidentiary  hearing  on  the 
revenue  adjustment  clause  (RAC)  was 
held  on  August  25,  1992,  and  continued 
on  September  18,  1992,  Western 
received  the  Hearing  Officer's  findings 
and  recommendations  on  the  RAC  dated 
Febrj.".r>'  10,  1993.  The  Hearing  Officer 
recommended  that  the  R.\C  as  modified 
by  Western  be  included  in  the  rate 
schedule  for  the  C\T. 

Several  actions  have  impacted  the 
revenue  requirements  for  commercial 
firm  pGwur  since  implementation  of  the 
existing  rate:  (1)  California  has 
experienced  a  6-year  drought  which  has 
drawn  dowm  water  supplies  in  CVT 
reservoirs,  thus  reducing  generation. 
Nonnal  water  years  are  assumed  to 
begin  in  FY  1995;  (2)  As  a  result  of 
several  recent  settlement  agreements 
between  Western  and  Pacific  Gas  and 
Electric  Company  (PC&E),  several 
outstanding  issues  have  h^en  resolved, 


resulting  in  completed  or  pending 
monetary  settlements;  (3)  Western's 
resource  mix  has  changed  due  to 
additional  long-term  Northwest 
purchase  contracts,  the  Westem/PG&E 
settlement  of  capacity  issues,  and 
additional  transmission  access  to 
Northwest  suppliers;  and  (4)  Congress 
passed  the  Shasta  Bypass  legislation 
(Pub.  L.  101-514)  that  made  purchased 
power  expenses  associated  with 
bypassing  generation  at  Shasta  Dam 
because  of  specific  environmental 
purposes  nonreimbursable  by  the  CVP 
rate  payers. 

Revisions  to  the  RAC  provisions  and 
the  power  factor  adjustment  have  been 
included  in  Rate  Schedule  CV-F7,  The 
RAC  compares  projected  net  revenue 
with  actual  net  revenue  for  each  fiscal 
year.  If  the  net  difference  is  positive,  a 
RAC  credit  is  applied  to  customers' 
power  bills  during  the  next  January  1  to 
September  30  period.  If  the  net 
difference  is  negative,  a  RAC  surcharge 
is  applied  to  customers'  power  bills  in 
an  amount  equal  to  any  deficit  in 
repayment  of  annual  expenses  plus  a 
minimum  investment  payment  equal  to 
the  lesser  of  1  percent  of  unpaid 
investment  or  projected  investment 
payment.  The  maximum  total  RAC 
credit  or  surcharge  on  customers'  power 
bills  is  $20  million  annually. 

The  power  factor  adjustment  included 
in  Rate  Schedule  CV-F7.  renamed  the 
low  power  factor  charge  or  LPFC, 
provides  that  a  charge  of  $2,50  per 
kilovoltampere  reactive  will  be  applied 
when  the  average  of  a  customer's 
average  monthly  power  factor  and  the 
peak  power  factor  are  not  maintained  at 
95  percent. 

The  CVP  transmission  service  rates,  as 
provided  for  by  Rate  Schedules  CV-FT2 
and  CV-NFT2  have  been  revised  due  to 
changes  in  the  projected  transmission 
facility  costs  and  additional 
transmission  service  sales.  More 
detailed  information  on  the  changes  to 
the  rates  are  provided  in  the  rate  order 
published  with  this  notice. 

Rate  Order  No.  \VAPA-59, 
confirming,  approving,  and  placing  the 
proposed  CVP  rate  adjustment  in  effect 
on  an  interim  basis,  is  issued,  and  the 
new  Rate  Schedules  CV-F7,  CV-PCl, 
CV-FT2,  CV-NFT2.  and  CV-TPT3  will 
be  promptly  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 


Issued  in  Washington.  DC.  April  12. 1993. 
Robert  L  San  Martin, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 

Assistant  Secretary  for  Conservation  and 
Renewable  Energy 

In  the  matter  of:  Western  Area  Power 
Administration  Rate  Adjustment  for 
Sacramento  Area  Office,  Central  Valley 
Project.  Rate  Order  No,  WAPA-59. 

Order  Confirming.  Approving,  and  Placing 
the  Sacramento  Area  Office,  Central  Valley 
Project  Commercial  Firm  Power.  Peaking 
Capacity  and  Transmission  Service  Rates  Info 
Effect  on  an  Interim  Basis 

April  12,  1993. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7152(a).  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902.  43  U.S.C.  371 
et  seq.,  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  and 
other  acts  specifically  applicable  to  the 
projects  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy. 

By  Amendment  No,  2  to  Delegation 
Order  No.  0204-108,  published  at  56  FR 
41335,  August  23.  1991.  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration;  (2) 
the  authority  to  confirm,  approve,  and 
place  such  rates  into  effect  on  an 
interim  basis  to  the  Assistant  Secretary 
for  Conservation  and  Renewable  Energy; 
and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  were 
published  at  50  FR  37835,  September 
18,  1985. 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 

following  acronyms  and  definitions 

apply: 

Adjusted  rate:  Existing  rate  after 
applying  the  CDC  adjustment. 

A.ssistant  Secretary:  Assistant  Secretary 
for  Conservation  and  Renewable 
Energy,  DOE. 

$/kW/month:  Dollars  per  kilowatt  per 
month. 

Capacity  component:  The  component  of 
this  rate  which  sets  forth  the  charges 
for  capacity.  It  is  shown  in  the  power 
repayment  study  as  a  kW/year  charge 
and  billed  on  a  dollar  per  kW/month 
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Compo 


basis.  The  chaniH  snaii  bv  .ip plied 

each  billing  period  to  eatii  kVV 

delivered  or  scheduled  to  each 

customer 

*e  rate  Energy  rate  that 

coniuines  capacity  cost  and  energy 

cost 
Contract  2948.\  Pacific  Gas  and  Electric 

Company's  contract  with  Western  for 

!he  sale,  interchange,  and 

transmission  of  power:  Contract  No. 

14_06-200-2<^4aA.  as  amended. 
Corps  US  Army  Corps  of  Engineers^ 


UMI 


CDC..  Contract  dependable  capacity.  The 
C>apacity  Adjustment  for  Northwest 
power  purchases  as  used  in  Rate 
Schedule  CV-F6  under  the  CDC 
Change  Adjustment  Provision. 

CRD  Contract  rate  of  delivery.  The 
maximum  amount  of  rapacity  that 
Western  is  contractually  obligated  to 
provide  to  a  customer. 

CW'T  Central  Valley  Project. 

Curtailabie  power  Power  offered  by 
Wes'em  ti>  qualified  preference 
entities  which  may  be  curtailed  on  a 
real-time  scheduling  basis  by  Western 
and  at  Westerns  sole  discretion  to 
protect  the  1.152  MW  load  level. 

Ciistomer  brochure;  A  document 
prepared  for  public  distribution 
explaining  the  background  of  the  rate 
proposal  contained  in  this  rate  order, 
dated  August  1992. 

CY:  Calendar  year. 

Diversity  power:  Firm  power  made 
available  because  of  the  diversity  of 
Western's  customers'  peak  demands 
at  the  time  of  Western's  peak  demand 
A  diversity  power  customer,  at  the 
request  of  Western,  must  shed  a 
specified  amount  of  load  or  reduce  its 
Western  schedule  at  the  time  of 
Western's  simultaneous  peak  demand 
to  maintain  the  customer  load  level. 

Diversity  program:  The  load 
m.anagement  measures  established  by 
Western  and  funded  by  those  entities 
who  have  elected  to  participate  in  the 
program,  by  either  direct  financial 
contribution  or  by  on-peak  period 
curtailment  of  Western's  power 
allocation,  to  allow  Western  to 
maintain  a  contractually  specified 
load  level 

DOE  Department  of  Energy. 

DOE  Order  RA  6120.2:  An  order  dealing 
with  power  marketing  administration 
financial  reporting. 
E.^2  Energy  Bank  Account  No.  2.  which 
IS  an  arrangement  between  Western 
and  PG&E  under  Contract  2948A. 
Energy  base  rate:  Energy  rate  applied  to 
energy  sales  below  a  70-percent 
monthly  load  factor. 
Er.er^v  component:  The  component  of 
this  rate  which  sets  forth  the  charges 
for  energy  It  is  expressed  in  mills  per 
kWh  and  applied  to  each  kWh  made 
available  to  each  customer. 


Energy  tier  rate:  Energy  rale  applied  to 
energy  sales  at  a  70-percent  and 
higher  monthly  load  factor. 
Existing  rate(s):  Rates  specified  in  Rate 
Schedules  CV-F6.  CV-FTl,  CV- 
NFTl,andCV-TPT2. 
FERC:  Federal  Energy  Regulatory 

Commission. 
FY:  Fiscal  year;  October  1  to  Septpmber 

30. 
Interior:  U.S.  Department  of  the  Interior. 
Intertie:  Pacific  Northwest-Pacific 
Southwest  Intertie  Transmission 
System-Northern  Division. 
kV:  Kilovolt. 

kVar:  Kilovoltampere  reaciive. 
kW:  Kilowatt. 
kWh:  Kilowatthour. 
LPFC:  Low  power  factor  charge. 
mills/kWh:  Mills  per  kilowatthour. 
MW:  Megawatt  (1000  kW). 
Load  factor:  The  ratio  of  total  energy 
delivered  compared  to  the  maximum 
energy  available  during  a  specified 
period  of  time. 
Net  revenue:  Revenue  remaining  after 

paying  all  annual  expenses. 
Northwest:  Northwest  United  States. 
O&M:  Operations  and  maintenance. 
Peaking  capacity:  Power  available  to 
assist  in  meeting  that  portion  of  peak 
load  which  is  above  a  base  load. 
PDC:  Project  dependable  capacity  as 

defined  in  Contract  2948A. 
PG&E:  Pacific  Gas  and  Electric 

Company. 
PG&E  settlement:  Settlement  agreement 
between  Western  and  PG&E  dated 
December  31, 1992. 
Power  factor:  The  ratio  of  real  (kW)  to 
apparent  power  (kVA)  at  any  given 
point  and  time  in  an  electrical  circuit. 
Generally  it  is  expressed  as  a 
percentage  ratio. 
Provisional  rate(s):  A  rate  which  has 
been  confirmed,  approved,  and  placed 
in  effect  on  an  interim  basis  by  the 
Assistant  Secretary. 
PURPA:  Public  Utilities  Regulatory 

Policies  Act. 
PMA:  Power  marketing  administration. 
PRS:  Power  repayment  study. 
Project  use:  CVP  power  requirements  for 

specific  uses. 
RAG:  Revenue  adjustment  clause. 
Reclamation:  Bureau  of  Reclamation, 

U.S.  Department  of  the  Interior. 
Secretary:  Secretary  of  Energy. 
Treasury:  U.S.  Department  of  the 

Treasury. 
Western:  Western  Area  Power 
Administration,  U.S.  Department  of 
Energy. 
Withdrawable  power:  Power  that  has 
been  allocated  to  preference  entities 
that  may  be  withdrawn  to  meet  the 
statutory  and  contractual 
requirements  of  Western. 


Effective  Date 

The  pruvisional  rates  will  become 
effective  on  an  interim  basis  on  May  1, 
1993,  and  v\ill  be  in  effect  pending 
FERC's  approval  of  them  or  substitute 
rates  on  a  final  basis  for  a  5-year  period, 
or  until  superseded. 

Public  Notice  and  Comni* -ut 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  Part  903,  have  been 
followed  by  Western  in  the 
development  of  these  commercial  firm 
power,  peaking  capacity,  and 
transmission  rates. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  On  October  7, 1991,  Western  issued 
by  letter  an  "Announcement  of  Central 
Valley  Project  Rate  Adju.stment  Process" 
to  all  CVP  customers.  This 
announcement  notified  CVP  customers 
of  Western's  initiation  of  a  rate 
adjustment  process,  as  well  as  the  date 
of  the  first  informal  customer  meeting. 
At  the  first  informal  customer  meeting, 
held  on  October  31,  1991,  Western's 
staff  discus.sed  various  options  and 
methods  that  were  being  considered  for 
the  rate  adjustment  process  and 
solicited  verbal  and  written  comments 
regarding  the  options  or  process. 

2.  On  January  31,  1992.  Western 
issued  d  letter  to  all  CVP  customers 
acknowledging  and  thanking  those 
customers  who  chose  to  comment  on 
the  rate  design  options  and  methods 
presented  at  the  first  informal  meeting. 
Enclosed  with  the  letter  were  copies  of 
all  the  customer  comments.  This  letter 
also  announced  the  date  of  the  second 
informal  customer  meeting.  At  the 
second  informal  cu.stomer  meeting  held 
on  March  6.  1992,  Western's  staff 
presented  assumptions  used  in  the 
development  of  its  CVP  PRS  and 
discussed  customer  questions  raised  as 
a  result  of  the  first  informal  meeting. 

3.  On  April  10,  1992.  Western  issued 
a  letter  to  all  CVP  customers  requesting 
their  input  regarding  changes  in  their 
purchasing  pattern  if  energy  tier  rates 
were  implemented. 

4.  A  Federal  Register  notice  was 
published  at  .t7  FR  31709,  July  17, 1992, 
officially  announcing  the  proposed 
commercial  firm  power,  long-term 
peaking  capacity,  and  transmission 
service  rate  adjustment;  initiating  the 
public  consultation  and  comment 
period;  announcing  the  public 
information  and  public  comment 
forums;  and  presenting  procedures  for 
public  participation. 

5.  On  July  24.  1992,  a  customer 
brochure  was  mailed  to  all  CVP 
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customers  and  other  mterestt-d  ;»«niOfis. 
This  maihnji  ajso  me  ludtJ  a  le^ter 
ar.nouncing  the  ciaiBS  of  ;h».  piiiihc 
information  and  r.omii.ent  lurv.ins  as 
weli  as  8  copy  of  the  July  17,  1992, 
Federal  Register  notice. 

6.  At  the  puhlic  information  fonam 
htfld  on  AugL'st  18,  1992.  Western 
explained  the  need  for  the  rate  increase 
in  greater  detail  and  3n<;'w<irf''d 
questions. 

7.  A  pul  ii.     (jn  'TUTii  forum  was  held 
on  September  3,  1992,  to  pve  the  public 
ail  opportunity  to  comme;ii  frr  me 
record.  Five  persons  representing 
customers  and  customer  groups  made 

ral  comments. 

8.  Tv*nlve  comment  letters  were 
received  during  the  90-day  consultation 
a  id  comment  period.  The  consultation 
and  comment  period  ended  October  15, 
1992,  All  formally  submitted  comments 
have  been  considerwi  d  \hf  pr^^paration 
of  this  rate  order. 

9  On  November  2,  1992,  copies  of  all 
written  comments  received  durinjj  thw 
90-day  consultation  and  comnrient 
panon  wer«  sent  to  all  CVP  customers 
Kiii  interested  parties. 

Concurrently  with  the  rate  adjustment 
process,  Western  held  public 
J  roceedings  on  the  proposed  RAC  in 
accordance  with  PURPA,  16  U.S.C. 
sections  2601-2645.  The  following 
summarizes  the  steps  Western  took  to 
ensure  involvement  of  interest>'d  pia'^ies 
in  the  Pl^RPA  process 

1   A  Federal  Pet;ister  notice  was 
published  6t  .57  FR  31708.  July  17,  1992. 
giving  notice  of  hearing  procedures,  and 
announcing  a  pn?hflanng  conference 
and  hearing  on  the  R.\C.. 

2.  On  August  18,  1992.  a  prehearing 
conference  w^i-  held  -ls  tiirii,,i:  .  ed  in 
the  July  17    1902   Federal  Rpg.sl.;r 
notice. 

3.  On  Augus!  2.5,  I9'i^  a  R.-\r 
evidentiary  hearint;  v>a«  rif ,:;   ''^\-^ib"i  s 
s'aff  issued  si.:rriie":r-r:'r :  testimon\ 
regflf-iing  thd  K.\(    >!  •?,::,  hearing  txisBti 
on  qi!estion.s  ra;.<»Hit  n\  ,.':m  pn-i.i.'&nng 

^  Titerenre 

4  On  •^•:>p'pmb©r  18.  1992,  a 
( '^r:'iri;st:on  "f  the  nrst  ,n'idf*-'ifin' 
lieanrx  was  heid. 

5.  Four  panics  provided  testimony 
daring  i)ie  RAC  proceedings. 

6.  Western  received  the  Hearing 
Officer's  findings  and  recommendations 
on  the  RAC  daied  February  U)   199.1 
The  Hearing  Officer  recommendetd  thfit 
the  Ru\C  a.s  modified  by  Western  be 
included  in  the  rate  schedule  : ^r  the 
C\T. 

Projixi  Hlsfon 

Located  m  nor'nt-m  and  central 
California,  the  Cv'r  consists  oi  eight 
p^nvkprplants,  two  pump-generation 


slants  ai.d  .%di:.i 


I  «t*^ly  1,200  miles 


of  transmission  lines. 

The  initial  features  of  the  CVP. 
authorized  in  1935  by  the  Emergency 
Relief  Appropriations  Act  of  1935  for 
construction  by  Reclamation,  included 
the  S\:'zsU  I>tt;-  or  'be  Sacramento  River 
and  In  a-!  I  Dam  on  the  San  Joaquin 
River  the  Tracy  pumping  plant  and  the 
De!';  '        i  ■<»  canal;  the  poweiplants  at 
Shastr!  mm  sni  at  Keswick  Dam  with 
powerhnes  to  bring  the  power  generated 
to  the  Tracy  pumping  plants  and  to 
integrate  that  power  into  other  electric 
systems;  the  Contra  Costa  canal,  the 
Friant-Kem  canal,  and  the  Madera 
canal;  and  the  DeUa  cross  channel. 

To  help  meet  the  expanding  needs  in 
the  Central  Valley,  Congress,  in  1944, 
authorized  the  American  River  Division 
to  be  constructed  by  the  Corps.  In  1949. 
Congress  reauthorized  the  American 
River  Division  to  be  integrated  with  the 
CVP.  This  division  included  Fulsom 
Dam  and  powerplant.  Nimbus  Dam  and 
powerplant,  and  the  Sly  Park  Unit.  The 
Trinity  River  Ehvision.  including  Trinity 
Dam  and  powerplant.  Lewiston  Dam 
and  powerplant,  Lewiston  fish  facilities, 
Whiskeytown  Dam,  Judge  Francis  Carr 
powerhouse,  and  Spring  Creek 
powerplant,  was  authorized  in  1955. 
The  San  Luis  Unit,  including  San  Luis 
Dam  and  reservoir,  San  Luis  canal. 
Pleasant  Valley  canal,  and  the  OTvJeill 
and  San  Luis  pump-generators,  was 
authorized  in  1960.  Three  Corps 
projects,  Buchanan.  Hidden,  and  New 
Melones  were  authorized  in  1962  for 
integration  into  the  CVP.  Western  is 
authorized  to  market  the  power  made 
available  from  the  New  Melones 
powerplant.  The  Aubum-Folsom  South 
Unit,  including  Auburn  Dam.  reservoir, 
and  powerplant,  the  Folsom  South 
canal,  the  Foresthill  Unit,  and  the 
Folsom-Malby  Unit,  was  authorized  in 
1365.  The  San  Felipe  Division  was 
authorized  in  1967.  with  the  Allen 
Camp  Unit  being  authorized  in  1976. 

A  significant  addition  in  1964  was  the 
construction  of  the  500-kV  Intertie  of 
which  the  CVP  has  the  right  to  use  400 
MW  of  transmission  capacity  to  import 
power  from  the  Northwest.  Black  Butte, 
another  Corps  project,  was  added  to  the 
CVP  in  1970  by  Pub.  L.  91-502. 

Construction  of  the  California-Oregon 
Transmission  Project  will  give  Western 
an  additional  150-250  MW  of 
transmission  to  the  Northwest  beginning 
in  1993. 

Povrer  generated  from  the  CVT  system 
is  dedicated  first  to  meeting  the  power 
requirements  of  the  project  pumping 
facilities.  The  remaining  capability  of 
the  project's  power  facilities  is  used  to 
provide  commercial  power  to  various 
preference  customers  in  northern 


Cahfomia.  These  preference  customers 
consist  of  military  and  Federal 
installations,  irrigation  and  Reclamation 
districts,  cooperatives,  utility  districts, 
municipalities,  and  educational  and 
penal  institutions  of  the  State  of 
California. 

The  CVP  powerplants  have  a 
combined  maximum  operating 
capability  of  about  2.000  MW. 

The  amount  of  commercial  firm  load 
which  can  be  supplied  at  present  by 
CVT  generation  alone  is  significantly 
less  than  the  current  customer 
commercial  firm  load  level.  In  1951. 
Reclamation  entered  into  a  support 
contract  with  PG&E  which  greatly 
increased  the  commercial  load  serving 
capability  of  the  CVP.  In  1967.  that 
contract  was  amended  and  consolidated 
with  a  transmission  contract  into  the 
present  Contract  No.  2948 A.  Under 
Contract  No.  2948A.  the  CVP 
powerplants  and  tl>e  two  pump 
generation  plants  were  integrated 
operationally  vrith  PG&E's  power 
system.  The  contract  provides  that 
energy  and  capacity  generated  by  the 
CVP,  along  with  power  imported  from 
the  Northwest,  in  excess  of  CVT 
obligations  to  preference  customers,  can 
be  banked  with  PG&E.  The  contract  also 
provides  Western  the  right  to  purchase 
an  equivalent  amount  of  capacity  and 
energy  from  PG&E,  at  times  and  in 
amounts  required,  when  the  CVP's 
power  supply  is  insufficient  to  meet  the 
CVP  obligations  to  the  preference 
customers.  The  energy  and  capacity 
available  under  this  "banking 
arrangement"  permits  the  CVP  to  supply 
a  much  greater  amount  of  customer  load 
than  would  be  possible  without  benefits 
of  such  coordination.  The  contract 
provides  that  PG&E,  with  the  Intertie 
arrangements,  will  provide  support  to 
enable  the  CVP  to  supply  a 
simultaneous  customer  peak  demand  up 
to  a  maximum  level  of  1,152  MW 
through  CY  2004. 

Power  Repayment  Study 

PRSs  are  prepared  by  Western  each 
FY  to  determine  if  power  revenue  will 
be  sufficient  to  pay,  within  the 
prescribed  time  periods,  all  costs 
assigned  to  the  CVP's  power  function. 
Repayment  criteria  are  based  on  law, 
policies,  and  authorizing  legislation. 
DOE  Order  RA  6120.2,  section  12.b,  sets 
forth  the  PMA's  revenue  repayment 
requirements.  That  section  states: 

In  addition  to  the  recovery  of  the  above 
costs  {operation  and  maintenance  and 
interest  expensesi  on  a  year-by-year  basis,  the 
expected  revenue  is  at  least  sufFicient  to 
recover  (1)  each  dollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  50  years  after  they  Ixjcome  revenue 


35938 


Federal  Register    '  V 


Friday,  July  2.  1993  /  Notices 


profiucing,  except  as  otnerwise  provided  by 
law:  plus.  12)  each  annual  increment  of 
Federal  transmission  investment  within  the 
average  serv  ice  life  of  such  transmission 
facilities  or  within  a  maximum  of  50  years, 
whichever  is  less;  plus,  (3)  the  cost  of  each 
replacement  of  a  unit  of  property  of  a  Federal 
power  system  within  its  exp>ected  service  life 
up  to  a  maxim;^m  of  50  vears:  plus,  (4)  each 
dollar  of  assisted  imgation  investment 
withm  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 
constniction  costs,  plus,  (5)  other  costs  such 
as  payments  to  basm  f'jnds.  participating 
projects  or  States. 


Transmission  Service  Rate  Study 

A  transmission  service  rate  is  charged 
to  CVP  customers  receiving 
transmission  service  over  the  CVP 
system  for  the  transmission  of  non-CVP 
power.  A  transmission  service  rate 
study  was  prepared  to  ensure  that  the 
firm  transmission  service  rate  is  based 
on  the  cost  of  service  of  the  CVP 
transmission  network  system  as  defined 
in  the  customer  brochure. 

The  transmission  service  rate  studv 
dated  May  1992  indicated  that  t.ie  frm 


transmission  service  rate  needed  to  be 
ad)usted  from  its  current  level  of 

$0.4ai/kW/month  to  SO  43/k\V/month 
for  a  lOB-perrent  decrease 

The  change  in  rate  is  primarily  due  to 

changes  in  the  projected  transmis.sion 
facility  costs  and  an  increase  in  the 
amount  of  sales  under  firm  transmission 
serv-ice  contracts  during  this  rate  period. 

Existing  and  Provisional  Rates 

A  comparison  of  the  existing  and 
provisional  rates  follows: 


UMI 


Ta3L!^  1   -COMPARISON  OF  EXISTING  AND  PROVISIONAL  RATES 
[Commercial  Rrm-Power  Rate  Screduie] 


:;apac.ty 


Energy 


Compcsites 


%  Change 


Existing  Rate  Sctiedule:  CV-F6— Effective  10/01/91-O4/X/93  ' 


$7  74/V/V  "^orth 


16.30  mills/kWh  . 


32  50  mill&VWh 


Provistonal  Rate  Sctiedule:  CV-f^— Effective  05/01/93-09/30/93 


6  45/VWp^ortr 


Base   1 6  30  milis.'kWh 
Tier  None  


28  75  miti&'kWti 


None 


Etfectve  10/01/93-04/30/94 


6  22VW  r^ont^ Base:  17.97  mills/kWh 

I  Tier:  None  


29.95  mills/kWh 


4,1  Increase, 


Effective  05/01/94-09/30/95 


6  22AW'month 


Base   16  99  millsAWh 
Tier:  30  87  rT<i!lsVWh  .. 


29  95  millsAWh 


None. 


Effective  10/01/95-09,'30/9? 


6  57'VvV  'nort^i  ... 


Base   17  73  mills-'VV\'h 
Tier:  34.70  millsAWh  , 


31,55  mills/kWh 


5  3  increase. 


Effective  10/01/97-04/30/98 


7  '6.VW  ^-^o*"t^ 


Base:  19.33  mills/kWh 
Tier  37.46  mllls/kWh  .. 


34  37  mills.WVh 


8.9  increase. 


'  AdjusteO  Rates  $6  45/kW/morth  for  the  Capacity  Component;  28.75  mills/kWh  for  the  Composita  Rate 

Peaking  Capacity 

[Existing  Rate  Sctiedule:  None— Provisional  Bate  Schedule  CV~pC1] 


Effective  dates 


05/0l,'93-O9.'3C/93  ... 
10/01^3-09-30.95  .., 
10y01,'95-09/30/97  .. 
10/01'97-04.3C/98 


Rates 


$6  45.'VW/montti 
6  22.''kW,'rTX)ntfi   . 

6  57  VW/r-vDntti 

7  le.VW'mooth 


Change 


None, 

3  5  Decrease. 
5  6  Increase, 
8  9  Increase. 


Firm  Transmission  Rate 

Flate  sctwdules 

Service  charge 

%  Change 

FMi«!tirvo— TV   rT  1                                                    

$0  481/kW/month 
0  43/VW/month   .. 



Provistonal — CV-FT2   

10  6  Decrease 

Non-Firm  Transmission  Rate 


Rate  schedules 


Existing— CV-N^Ti 
Pro  VI  stonal — C  V-N  rr  2 


Service  charge 


1  022  mills/VWh 
1  23  mills/VWh  .. 


%  Change 


20,3  Increase. 
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Transmission  Service  for  CMP 
Pov;er  by  Third  PAHPf 


Existing  Rate  5ch€KJule:  CV-  Pas-through 
TPT2.  Cost, 

P-ovisional  Rate  Scheckiie  j  Passthrough 
CV-TPr3  !      Cost, 

Certification  of  Rate 

Western's  Adnunistratpr  has  (.er-ifu'd 
that  the  CVP  commercial  firin  f  iiwer 
peaking  capacity,  end  transmission 
service  rates  placed  into  effect  on  an 
interim  basis  herein  are  the  lowest 
possible  rotes  consistent  with  sound 
business  principles.  The  provisional 
rates  have  been  developed  in 
o:xordance  with  administrative  policies 
and  applicable  laws 

Discussion 

Commpfcnl  Ftnn-Power  Rates 

The  CVP  provisional  rates  for 
commercial  Finn  power  inc.vrp  ,rtiie  a 
(  hange  in  th«  C\T  r..'e  at  s:t;ri  c^mi  art- 
higher  than  the  adjiisN-d  r;ites-  The  '■fi'--s 
are  higher  because  of  a  need  for 
intxeased  revenues  to  meet  estimated 
annual  expenses.  The  existing  rates  are 
derived  from  collecting  .50  perc.i^pt  of 
the  revenues  from  capacity  s<-iles  and  the 
remaining  50  percent  from  energy  sales. 
The  provisional  rates  are  the  same  as  the 
adiusted  rates  for  the  period  M^y  1. 
Vi-y^.  through  Septemtwr  .30,  1993. 
Effective  October  1.  1993,  the  rate 
design  for  the  provisional  rates  for 
ccmmercial  firm-power  ser.'ice  changes 
to  collect  40  percent  of  the  revenues 
from  capacity  sales  (capacity 
component)  and  60  percent  from  energy 
sales  (energy  component)  to  rePiect  tlie 
f-Teater  portion  of  Western's  costs 
associated  with  energy.  Effecti\e  .Mav  1, 
1994,  the  energy  com.ponent  is  fij-th^^r 
separated  into  a  two-tier  rate.  An  energy 
base  rate  will  be  applied  to  energv  sales 
bt;iow  a  70-percent  load  factor.  An 
energy  tier  rate  will  be  applied  to  energy 
.Siiles  at  a  70  percent  and  higher  lead 
factor.  The  energy  rate  above  the  70- 
percent  load  factor  is  based  on 
Western's  average  Northwest  purchased 
energy  rate  as  estimated  for  this  rate 
case  and  will  not  be  changed  to  reflect 
actual  Northwest  energy  costs. 
Northwest  energy  costs  are  used  because 
supplemental  energy  purt::hases  are 
primarily  made  hom  the  North-vest.  The 
^jurpose  of  these  changes  is  to  more 
closely  reflect  Western's  costs 
a.'^sociated  with  CVP  c:npacity  and 
energy  sales.  The  40/60  split  is  based  on 
Western's  estimated  capacity  and  energy 
costs,  The  70-percent  load  f ictor  tier 
was  selected  after  reviewing  the 
historical  and  projected  average  CVP 
generation  and  preference  customer 


loads  which  showed  that  both  the 
average  preference  customer  system 
load  factor  and  the  CV?  average  load 
factor  were  aDfMX)ximately  70  percent. 
Further  detail  concerning  the  rationale 
for  the  revised  rate  design  was  provided 
in  the  customer  brochure. 

Several  actions  have  impacted  the 
revenue  requirements  for  commercial 
*^.rm  power  since  implementation  of  the 
existing  rates  11)  C^ilf  miia  has 
experienced  a  6  ytar  drought  which  has 
drawm  down  water  supplies  in  CVP 
r^-'ier%',-irs.  'hu'-  ro'l'.^;  :;:i<:  V\? 
)f^-Uk':tii.'^:\   .''*_'r:nai  v.-2'.'j:  }i.;ars  are 
assumed  to  begin  in  FY  1995;  (2)  As  a 
result  of  several  recent  settlement 
agreements  between  Western  and  PG&E, 
several  outstanding  issues  have  been 
resolved  resulting  in  completed  or 
pending  monetary  settlements;  (3) 
Western's  resource  mix  has  changed  due 
to  additional  long-term  Northwest 
purchase  contracts,  the  Westem/PG&E 
settlement  of  capacity  issues,  and 
additional  transmission  access  to 
Northwest  suppliers;  and  (4)  Congress 
passed  the  Shasta  Bypass  legislation 
(J>ub.  L.  101-514)  that  made  purchased 
power  expenses  associated  with 
bypassing  the  generators  at  the  Shasta 
Dam  because  of  specific  environmental 
purposes  nonreimbursable  by  the  CVP 
rate  payers. 

Because  financial  impacts  from  the 
recently  enacted  Reclamation  Project 
Authorization  and  Adjustment  Act  of 
1992  (Pub.  L.  102-575)  are  not  known. 
no  estimate  has  been  included  in  the 
provisional  rates.  It  is  anticipated  that 
either  the  RAC  will  offset  any  impacts 
or  that  revised  rates  will  be 
implemented  in  the  future,  if  needed. 

Revenue  Adjustment  Clause 

The  RAC  included  with  the 
provisional  rates  compares  projected  net 
revenue  with  actual  net  revenue  for  a 
FY.  If  the  net  difference  is  positive,  a 
P~AC  credit  is  applied  to  the  customers' 
bills  during  the  next  January  1  to 
September  30  period.  If  the  net 
difference  is  negative,  a  RAC  surcharge 
is  applied  to  the  customers'  bills  in  an 
amount  equal  to  any  deficit  in 
repayment  of  annual  expenses  plus  a 
minimum  investment  payment  equal  to 
the  lesser  of  1  percent  of  unpaid 
investment  or  projected  investment 
payment.  The  maximum  total  RAC 
credit  or  surcharge  on  the  customers' 
power  bills  is  $20  million  annually. 

The  revised  RAC  differs  from  the 
existing  RAC  The  existing  RAC 
provides  that  every  6  months  Western 
will  compare  projected  commercial 
firm -power  revenues  vdth  actual 
commercial  firm-power  revenues  and 
will  compare  projected  purchased 


power  expenses  with  actual  purchased 
power  expenses.  The  net  difference 
results  in  a  RAC  credit  or  surcharge  on 
power  bills  for  the  following  6-month 
period  with  a  maximum  of  $15  million 
each  period.  An  amendment  (approved 
by  FERC  Order  dated  October  21.  1988. 
Docket  No.  EF-88-5011-00)  to  the 
existing  RAC  provided  that  a  RAC  credit 
would  not  be  applied  if  the  PRS  showed 
a  deficit  in  repayment  of  annual 
expenses  for  the  prior  FY.  and  that  a 
R.\C  surcharge  would  not  be  applied  if 
the  PRS  showed  surplus  net  revenue. 
No  projected  RAC  revenue  adjustments 
are  included  in  the  PRS  because 
Western  assumes  that  projected  net 
revenues  are  accurate. 

Low  Power  Factor  Adjustment 

The  power  factor  adjustment  included 
with  the  provisional  rates,  renamed  the 
low  power  factor  charge  or  LPFC, 
provides  that  a  charge  of  $2.50  per  kVar 
will  be  applied  when  the  average  of  a 
customer's  monthly  average  power 
factor  and  the  peak  power  factor  is  not 
maintained  at  95  percent.  To  determine 
the  LPFC.  the  customer's  peak  and 
monthly  average  power  factors  are 
averaged  to  determine  the  customer's 
mean  power  factor.  If  the  mean  power 
factor  is  less  than  95  percent,  the 
customer  pays  a  charge  calculated  by 
multiplying  the  customer's  peak 
demand  by  a  kVar/kW  rale,  as  provided 
in  Rate  Schedule  CV-F7.  The  kVar/kW 
rate  is  derived  by  multiplying  the 
applicable  kVar/kW  multiplier,  as 
provided  in  the  customer  brochure 
(kVar/kW  multiplier  at  a  certain  power 
factor  less  than  95  percent),  by  the  $2.50 
charge.  The  kVar/kW  multiplier 
represents  the  additional  kVars  which 
would  be  required  to  raise  the 
customer's  power  factor  to  95  percent. 

Thts  existmg  power  factor  aojustment 
provides  that  a  surcharge  of  0.25  percent 
will  be  a.ssessed  against  the  total 
monthly  capacity  and  energy  charges  at 
each  point  of  delivery  for  each  percent 
or  major  portion  thereof  that  a 
customer's  power  factor  at  such  point  of 
delivery  is  below  95  percent,  lagging  or 
leading. 

Additional  information  regarding  the 
LPFC  is  provided  in  the  customer 
brochure.  No  projected  LPFC  revenue  is 
projeded  in  the  PRS  because  Western 
assumes  that  the  customers  will  make 
efforts  to  correct  power  factor 
deficiencies  and  therefore  incur  no 
charges. 

Transmission  Service  Rates 

The  CVP  transmission  service  rates 
have  been  revised  due  to  changes  in 
projected  facility  costs  and  additional 
transmission  service  sales.  Intertie 
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facilities  are  no  longer  included  in 
determining  the  CVP  transmission  rates 
because  Interlie  facilities  are  not 
anticipated  to  be  used  to  deliver  non- 
C\T  power  over  the  C\T  transmission 
system  This  resulted  in  a  change  in 
investment  and  O&M  expense.  The 
basic  rate  design  for  transmission 
.service  is  the  same  as  the  existing  rate. 

Total  Operating  Revenues 

The  total  operating  revenue  derived 
from  the  adjusted  rate  and  provisional 
rate  revenue  for  the  CVP  are  as  follows: 


Total  op«fating  revenues 


Adjusted  rate 
(FY  1992) ' 


'5263.874,947 


Provisional 

rate  (F^ 

1994)' 


$269.50  V  770 


Total  Oper- 
ating 

Reve 
noes 

'  Years  represanteo  are  t^a  last  tuil  year  t^e 
existing  rate  Is  effective  aryi  tt^e  first  tjti  year 
the  provtekxui  rate  wiii  be  e^^ective  The 
intervening  year.  FY  '993.  is  not  used 
t>ecau«e  vie  existing  rate  expires  on  Apni  3C 
1993.  resulting  In  a  mixture  >*  e«  s'ng  and 
provisional  rates  for  ttie  year 


'Actual  revenues 

Incjeased  revenues  are  necessary  to 
satisfy  the  cost-recovery  criteria  set  forth 
in  DOE  Order  RA  6120  2 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  2  prmides  a 
summary  of  revenue  and  expense  data 
through  the  cost  evaluation  rate  period. 


Table  2  — Cen'^a^  Va.,:: 


Project,  Comparison  of  Cost  Evaluation  Rate  Period  Revenues  and 
Expenses 

I$1.000] 


Total  Revenues      

Revenue  Distnbution: 

O&M  

Purchased  Power  

Other  

Interest 

investPTont  Repayment 

Cafit'>aiiz9d  Expenses  .. 

Pnof-Year  Adiustment  . 

Total  


FY  1988 

PRS  1993- 
98 


1,648.715 

144.288 

1.288.119 

109.441 

39.252 

67.615 

0 

0 


1,648,715 


FY  1992 
PRS  1993- 

98 


1.791.420 

219  822 

1.328,942 

91,438 

48,032 

103,186 

n 


Dif^e'-ence 


1,79V420 


142.705 

75.534 

40,823 

<18003> 

8,780 

35,571 

0 

0 


142,705 


UMI 


Basis  for  Rate  Developmpnt 

The  provisional  rate  for  CVP 
commercial  firm  power  is  designed  to 
collect  40  percent  of  revenue  from 
capacity  sales  and  60  percent  from 
energy  sales.  The  cost  to  individual 
customers  will  vary  because  of 
differences  in  individual  customer  load 
factors. 

The  provisional  rate  for  commercial 
firm  power  contains  a  $/kVV/month  firm 
capacity  component  and  a  mills/kWh 
energy  component.  In  addition,  the  firm 
energy  component  contains  an  energy 
tier  rate  at  70-percent  and  higher  load 
factor,  which  is  based  on  the  C\T 
projected  Northwest  energy  purchases. 
The  load  factor  is  computed  based  on 
the  lesser  of  the  customer's  (1) 
maximum  demand  for  the  month,  or  if 
a  scheduled  customer,  the  maximum 
scheduled  demand  for  the  month;  or  (2) 
the  CRD  Only  power  offered  under  Rate 
Schedule  CV-F7  will  be  used  in  the 
calculation  The  commercial  firm-power 
rates  wil!  be  phased  in  as  shown  in  table 
1  Table  1  provides  the  effective  dates 
and  percent  change  in  the  composite 
rate  The  rate  approval  period 
terminates  at  the  latest,  on  April  30, 
1998 


The  provisional  rates  for  firm  and 
nonfirm  transmission  service  are 
designed  to  recover  costs  of  the  CVP 
transmission  system  used  in  the 
delivery  of  non-CVP  power.  The 
transmission  service  rates  and 
percentage  change  from  the  existing 
rates  are  shown  in  table  1. 

The  provisional  rate  for  transmission 
service  for  CVP  power  by  a  third  party 
provides  for  the  passthrough  of  all  costs 
associated  with  such  service  to  the 
customer  using  the  service.  This  rate 
proposal  is  the  same  as  provided  in  the 
existing  Rate  Schedule  CV-TPT2. 

The  provisional  rates  for  peaking 
capacity  are  designed  to  recover  all 
costs  (CVP  generation  and  purchased 
power)  associated  with  long-term  firm 
peaking  capacity  service.  Peaking 
capacity  is  a  new  service.  The  peaking 
capacity  rates  are  the  same  as  the 
capacity  component  of  the  commercial 
firm-power  rate.  Normally  associated 
energy  will  be  returned  unless  provided 
for  by  contracts.  If  Western  elects  to  sell 
surplus  peaking  capacity  in  the  future 
under  short-term  agreements,  such 
available  sales  would  be  sold  at  short- 
term  power  rates. 


Comments 

During  the  9fl-day  comment  period. 
Western  received  12  written  comments 
either  requesting  inform.ation  or 
commenting  on  the  rate  adjustment.  In 
addition,  five  persons  commented 
during  the  September  3,  1992.  public 
comment  forum  Four  persons  provided 
testimony  during  the  R-AC  evidentiary 
hearing  proceedings.  All  comments 
were  reviewed  and  considered  in  the 
preparation  of  this  rate  order. 

Written  comments  Vk'ere  received  from 
the  following  sources: 
Arvin-Edison  Water  Storage  District 

(California) 
Broadview  Water  District  (California) 
Calaveras  Public  Power  Agency 

(California) 
NASA — Ames  Research  Center 

(California) 
Northern  California  Fower  Agency 

tCalifornia) 
Palo  Alto,  City  of  (California) 
Rosevilie.  City  of  (California) 
Sacramento  Municipal  Utility  District 

(California) 
Santa  Clara,  City  of  (California) 
Tuolumne  County  Public  Power  Agency 

(California) 
U.S.  Department  of  Energy,  San 

Francisco  Field  Office  (California) 


fference 

142,705 

75,534 

40.823 

<'8  003> 

8,78C 

35.571 

0 

0 

142,705 

Westland;.  vVr,ter  District  (California) 

Representatives  of  the  following 
organizcitions  made  oral  comments: 
Arvin-Edison  Water  Storage  District 

(California! 
Northern  California  Power  Agency 

(C-Thfomia) 
Palo  Alto,  City  of  (California) 
Sacramento  Municipal  Utility  District 

(California)  2  Representatives 

Representatives  from  the  following 
organizations  provided  testimony 
during  the  RAC  proceedings: 
Arvin-Edison  Water  Storage  District 

(California) 
Northern  California  Power  Agency 

(California) 
Sacramento  Municipal  Utility  District 

(California) 
Santa  Clara,  City  of,  and  Modesto 

Irrigation  District  (California) 

Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  with  the  commercial  firm-power 
rate  design,  energy  tier  rate,  rate  period, 
RAC.  and  the  PG&E  settlement. 
Discussion  of  comments  will  be  grouped 
by  these  issues,  with  all  other  comments 
being  placed  under  the  heading  of 
"other."  In  some  cases  Western  will 
address  several  comments  with  one 
response.  The  comments,  paraphrased 
for  brevity,  and  responses  are  presented 
below.  Specific  comments  are  u.sed  for 
clarification,  where  necessary. 

Commercial  Firm-Power  Bate  Design 

The  following  comments  all  relate  to 
the  proposed  CVP  rate  design  of 
recovering  40  percent  of  the  revenue 
requirement  from  capacity  sales  and  60 
percent  from  energy  sales.  Several 
comments  which  supported  the  rate 
design  opposed  the  proposed  transition 
period. 

Comments:  A  40-percent  capacity  and 
60-percent  energy  revenue  split  is 
reasonable. 

Reconsider  the  magnitude  of  the  shift. 
It  is  unfair  to  high-load-factor 
customers. 

Western  should  not  alter  its  rate 
design.  The  customers  are  familiar  with 
the  present  rate  design  and  have 
stnic  tiired  their  customers'  rates  to 
reflect  the  costs  incurred. 

Rates  should  be  based  on  Western's 
actual  cost.  Western's  analysis  has 
indicated  that  33  percent  of  Western's 
cost  !s  a  result  of  capacity  and  67 
percent  of  energy.  Another  comment 
indic::ated  that  another  Western  study 
showed  that  27  percent  is  a  result  of 
capacity  and  73  percent  of  energy.  The 
40-'60-percent  split  does  not  reflect 
Western's  actual  cost  of  supplying 
capacity  and  energy.  The  composite  rate 
is  still  decreasing  at  load  factors  of  70 


to  100  percent  because  too  much  weight 
}i  is  ht*«^n  placed  on  the  demand  charge. 

liesponse:  Western  was  not  convinced 
by  comments  that  its  proposed  rate 
design  should  be  changed  to  collect 
greater  revenue  from  capacity  or  that 
Western  should  maintain  the  existing 
50/50-percentage  revenue  split.  The 
CVP  customers  have  already  adjusted  to 
tf  change  in  the  capacity/energy  revenue 
split  because  the  existing  rate  of  S7. 74 
per  kW/month  for  capacity,  when 
adjusted  for  the  CDC  adjustment, 
changed  to  $6.45/kW/month  for  the 
period  October  1, 1992,  through  March 
30, 1993.  The  first  CDC  adjustment  was 
implemented  beginning  May  1, 1992. 
The  CDC  adjustment  rate  results  in  an 
approximate  revenue  split  of  43  percent 
to  capacity  and  57  percent  to  energy. 

Western's  rate  design  represents  its 
actual  costs  associated  with  providing 
capacity  and  energy  to  all  CVP 
customers.  Western  prepared  different 
studies  to  determine  a  reasonable 
revenue  split  between  capacity  and 
energy.  The  33/67-percentage  split  that 
the  commentars  are  referring  to  is  the 
result  of  a  study  provided  in  the 
customer  brochure  that  allocated  fixed 
cost  to  capacity  and  variable  cost  to 
energy  using  FY  1990  financial  data. 
Investment  costs  and  purchased  power 
costs  for  capacity  for  which  Western 
receives  capacity  credit  under  Contract 
2948A  were  allocated  to  the  fixed-cost 
category.  All  annual  expenses  and  all 
other  purchased  power  costs  were 
allocated  to  the  variable  category.  The 
27/73-percentage  resulted  from  an 
earlier  informal  study  based  on  the  same 
allocation  method  but  using  different 
financial  data.  This  study  was  requested 
by  the  commenter.  No  further  study  was 
prepared  to  analyze  the  separate  costs  as 
to  their  fixed  or  variable  nature.  Further 
analysis  would  be  open  to  differences  of 
opinion  as  to  what  is  a  fixed  or  variable 
cost. 

Other  studies  Western  performed 
analyzed  CVP  annual  purchased  power 
expenses  by  allocating  cost  based  on 
projected  cost  of  capacity  and  energy. 
The  results  of  these  studies  were  also 
provided  in  the  customer  brochure.  The 
annual  expense  study  showed  that, 
depending  on  the  year  being  analyzed. 
Western's  cost  of  capacity  or  energy 
varied  from  40  to  45  percent  for  capacity 
and  55  to  60  percent  for  energy.  Based 
on  the  various  studies  and  comments 
received  from  the  CVP  customers  during 
the  informal  rate  process.  Western 
proposed  the  rate  design  that  allocated 
40  percent  of  the  CVP  revenue  required 
to  capacity  and  60  percent  to  energy. 
This  rate  design  reflects  Western's  cost 
of  capacity  and  energy  to  provide  power 
to  all  CVP  customers,  not  an  individual 


customer's  consumption  of  capacity  or 
energy.  The  impact  on  individual 
customers  will  vary  depending  on  that 
customer's  usage  of  capacity  or  energy 
from  the  CVP. 

Some  comments  attempted  to  put 
blame  for  Western's  capacity  or  energy 
costs  on  a  certain  type  of  user.  A  high- 
load-factor  customer  stated  that  the  low- 
load-factor  customers  consume  on-peak; 
therefore,  the  low-load-factor  customers 
are  resj>onsible  for  Western's  higher 
energy  costs  (see  comment  under  Energy 
Tier  Rate).  A  low-load-factor  customer 
claims  that  the  high-load-factor 
customers  force  Western  to  buy  more 
power  to  supplement  that  being 
generated  by  the  CVP  powerplants.  It  is 
Western's  position  that  Western  has  an 
obligation  to  meet  all  its  contractual 
commitments  and  that  the  capacity/ 
energy  revenue  split  coupled  with  the 
energy  tier  rate,  as  discussed  in  other 
responses,  recognizes  Western's  overall 
cost  of  power. 

Comment:  Adopt  a  rale  structure  that 
will  provide  rate  stability  and  eliminate 
the  rate  spike  in  FY  1993. 

Response:  Retaining  a  portion  of  the 
PG&E  settlement  revenue  eliminates  the 
proposed  rate  spike  in  FY  1993,  which 
will  provide  greater  rate  stability. 
Further  discussion  on  the  rate  design 
can  be  found  in  the  customer  brochure 
and  in  the  following  response. 

Comments:  There  should  not  be  a 
transition  period.  There  was  no 
transition  when  Western  went  to  the 
existing  50-percent  capacity  and  50- 
percent  energy  split  for  the  previous  rate 
design  chances. 

Western's  low-load-faclor  customers 
have  paid  substantially  higher  rates  than 
other  customers  over  the  past  5  years 
due  to  the  existing  rate  design.  "There  is 
no  justification  to  prolong  this  inequity. 

Response:  Western  was  convinced  by 
comments  that  it  was  inappropriate  to 
phase  in  the  change  in  the  capacity  and 
energy  revenue  split  over  2Vx  years.  The 
change  to  a  40/60-percentage  split  in  the 
rate  design  will  take  effect  on  October 
1, 1993.  Due  to  adjustments  in  prior- 
year  expenses  from  the  PG&E  settlement 
affecting  FY  1993  net  revenues,  Western 
is  maintaining  the  adjusted  rates  until 
September  30,  1993. 

Energy  Tier  Rate 

Comments:  An  agricultural  customer's 
monthly  energy  use  is  dependent  upon 
the  timing  and  amount  of  water  supply 
available;  therefore,  the  energy  use 
cannot  be  altered.  An  energy  tier  rate 
creates  a  penalty  for  load  management. 
An  energy  tier  rate  is  a  disincentive  to 
reduce  monthly  peak  load.  The  energy 
tier  rate  appears  inconsistent  with  the 
energy  efficiency  rate  making  standanls 
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applicable  to  Western  under  PURPA  (16 
U  S  C  2621,  2625)  and  conflirts  with 
^Odh  of  Title  II  of  the  Hoover  Power 
Plant  Act  of  1984  (42  U.S.C  7275. 
7276). 

Response:  Western  does  not  believe 
t.Hat  the  energy  tier  rate  is  inconsistent 
w:ih  the  PURPA  (16  U.S.C.  2621.2625) 
or  the  goals  of  Title  11  of  the  Hoover 
Power  Plant  Act  of  1984  (42  U.S.C 
:275,7276,  Western's  revised  energy 
rules  are  desired  to  recover  cost  of 
!wn.  ice  The  energy  tier  rate  is  dasigned 
to  apply  a  higher  energy  rate  to  any  CVP 
customer  purchasing  energy  at  a 
Western  load  factor  of  70  percent  and 
higher.  The  70-perc8nt  load  factor  tier 
was  selected  after  reviewing  the 
historical  and  projected  average  C\T 
generation  and  preference  customer 
loads.  Based  on  this  examination,  it  was 
determined  that  both  the  average 
preference  customer  system  load  factor 
and  the  CVP  average  load  factor  were 
approximately  70  percent.  The  energy 
tier  rata  represents  Western's  average 
energy  cost  from  Northwest  suppliers 
because  Western  uses  a  combination  of 
firm  and  nonfirm  Northwest  energy 
purchases  to  support  the  CVP 
generation.  Like  the  change  in  the 
capacity/energy  revenue  split  which 
was  discussed  in  other  responses,  this 
change  may  have  an  impact  on 
individual  customers,  but  its  intent  is  to 
repres!  ;;;  Western's  overall  cost  of 
pnvi;i,;  ;  service. 

Con-^'-n'.s:  Recommend  using  a  60- 
::  •!'  en'  capacity  factor  based  on  CRD 
i.-'s''  .n  ;  of  a  70-percent  monthly  load 

nespor.:,e.  Western  would  have  no 
justification  to  select  a  60-percent 
cipac  !v  factor  for  the  basis  of  its  energy 
t  er  rate  The  70- percent  load  factor  was 
"^elected  because  it  reflects  the 
,.  rpf.  fence  customer  average  load  factor 
;  t^.-.'ed  rjy  the  CVP.  A  CVP  customer  is 
only  charged  for  total  CRD  when  it  is 
used  Western  does  not  believe  it  is 
appropriate  to  use  a  capacity  amount 
that  IS  not  being  purchased  by  the 
customer  to  calculate  an  energy  cost; 
therefore,  artual  monthly  demand  was 
selected  rather  than  a  customer's  CRD. 
The  customer  who  cannot  use  its  full 
capacity  entitlement  will  benefit  in 
some  months  from  the  lower  capacity 
rate,  resulting  from  the  revision  in 
capacity  and  energy  rates. 

Comments:  Base  the  energy  tier  on 
actual  cost  rather  than  an  arbitrary  load 
factor  The  first  tier  could  reflect  CVP 
produced  energy  and  EA2-priced  energy 
with  the  next  tier  reflecting  Northwest 
and  other  purchases. 

Response:  As  discussed  in  other 
responses,  Western  did  not  arbitrarily 
Sfloct  the  70-percent  load  factor  or  its 


energy  tjer  rate.  Western  did  several 
studies  to  determine  an  appropriate 
method  for  its  rate  design,  including  the 
solicitation  of  comments  and 
suggestions  from  its  customers  prior  to 
beginning  the  CVP  rate  process  and 
during  the  formal  rate  process  Western 
selected  the  average  purchased  energy 
cost  from  the  Northwest  to  set  the  rate 
for  its  energy  tier  rate  because  all 
customers  are  benefiting  from  CVP 
support  energy  purchases  from  the 
Northwest.  The  energy  tier  rate 
represents  the  ave'^ge  cost  to  Western 
for  purchasing  support  energy  from  the 
Northwest  to  support  its  commercial 
firm-power  sales.  Western  did  not  select 
tier  rates  based  on  the  marginal  cost  of 
individual  resources  as  this  comment 
suggests  because  all  the  customers  are 
benefiting  from  all  resources  of  the  CVP, 
not  a  specific  resource.  If  Western 
markets  different  types  of  power 
services  in  the  future,  the  proposed 
tiering  may  be  considered. 

Comments:  Western  may  be  buying 
more  energy  because  of  the  drought  not 
because  of  high-load-factor  customers. 

Eliminate  the  energy  tier  rate.  There  is 
no  theoretical  legitimacy  for  the  energy 
tier  rate.  The  energy  tier  rate  is  based  on 
an  assumption  that  only  customers  at  a 
70-percent  and  higher  load  factor  are 
responsible  for  higher  priced  energy 
purchased  in  the  Northwest.  Efficient 
pricing  requires  that  all  customers  pay 
the  same  rate  except  for  differences  in 
voltage  delivery  levels  for  energy 
purchased  at  the  same  point  in  time. 
Differences  in  marginal  energy  costs  are 
masked  by  the  CVP  rate.  High-load- 
factor  customers  generally  take  more 
energy  off-peak.  Costs  to  these 
customers  are  lower  not  higher.  An 
energy  tier  rate  moves  prices  in  the 
wrong  direction. 

Western  is  under  a  m.andate  to  sell 
power  to  its  preference  customers  at 
cost-based  rates,  not  to  juggle  rates  to 
reflect  power  costs  in  the  market.  A 
high-load-factor  customer  is  not 
necessarily  more  expensive  to  serve 
than  a  low-load- factor  customer. 

Western's  tiered  energy  proposal  is 
supported  as  an  incentive  to  reduce 
customers'  energy  use  and  return 
Western's  system  to  a  load-resource 
balance.  It  will  ensure  decreased 
withdrawals  from  EA2.  This  valuable 
shaping  resource  could  then  be 
preserved. 

flesponse.- Western  concurs  that  it  is 
buying  more  energy  because  of  the 
drought,  but  Western  is  also  buying 
more  energy  to  support  the  energy 
demands  of  its  customers.  In  analyzing 
historical  load  data.  Western  noted  that 
some  CVP  customers  are  purchasing 
energy  from  Western  at  load  factors 


greater  than  the  customers'  own  system 
load  factors.  As  discussed  in  other 
responses,  Western  did  not  design  its 
energy  tier  rate  on  the  assumption  that 
only  customers  at  70-percent  and  higher 
load  factor  are  responsible  for  higher 
priced  energy  or  that  these  users  are 
marginal  customers.  The  energy  tier  rate 
was  designed  to  reduce  the  impact  of 
purchasing  CVP  support  energy  on  all 
customers.  Only  those  customers  who 
purchase  energy  from  Western  at  70- 
percent  and  higher  load  factor  pay  the 
energy  tier  rate.  All  energy  up  to  the  70- 
percent  load  factor  is  purchased  at  the 
energy  base  rate.  The  energy  composite 
rate  is  only  slightly  higher  than  the 
energy  base  rate. 

Comments:  Western  solicited 
customer  comments  regarding 
consumption  of  Western's  resource  at 
hypothetical  rates  at  a  50-percent 
capacity  factor  and  low  differential 
between  tier  rales,  but  subsequently 
proposed  a  rate  structure  with  a  70- 
percent  capacity  factor  and  high 
differential.  Customer  consumption 
cannot  be  predicted  based  on  the 
survey,  A  2-year  rate  would  help  to  deal 
with  this  uncertainty. 

What  has  Western  done  to  show  that 
if  high-load-factor  customers  switch  to 
other  sources  for  their  energy  it  will 
reduce  Western's  cost  more  than 
Western's  revenue? 

Response:  Since  several  customers 
indicated  informally  to  Western's  staff 
that  they  may  switch  to  another 
resource  if  Western  added  an  energy  tier 
rate,  Western  solicited  input  on  this 
subject  by  asking  customers  how  they 
would  change  their  purchases  from 
Western.  In  a  letter  dated  April  10, 
1992,  Western  provided  the  customers 
with  estimated  rates  under  several  rate 
design  scenarios.  The  rate  design 
scenarios,  as  the  commenter  points  out, 
were  based  on  energy  tier  rates  at  50- 
percent  load  factor.  The  letter  clearly 
stated  that  the  50-percent  load  factor 
represented  a  midrange  of  possible  load 
factor  tiers.  Western  received  minimum 
response  to  its  letter.  Western  concurs 
with  the  commpnt  that  consumption 
could  not  be  predicted  based  on  the 
responses.  The  responses  Western  did 
receive  merely  restated  what  had 
already  been  said  informally — that  some 
customers  may  switch  resources. 
The  overallrate  design  Western 
selected  provides  higher  energy  tier 
rates  than  used  in  the  April  10, 1992. 
letter  but  the  proposed  design  has  a 
relatively  flat  impact  on  the  CVP 
composite  rntes  for  higher  load  factor 
customers.  Western  believes  that  if  the 
rate  design  reduces  Western's  energy 
sales  it  will  also  reduce  'vVe<;tem  energy 
purchases.  Since  Western  purchases 
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from  a  mixture  of  energy  resources  at 
different  rates  and  is  projecting  revenue 
from  an  energy  tier  rate  based  on  an 
average  purchase  rate,  the  impact  on 
revenue  could  swing  from 
undercollection  to  overcoUection  over  a 
period  of  time.  However,  the  impact  on 
repayment  should  be  minimal.  Western 
does  not  concur  that  a  2-year  rate  would 
help  deal  with  this  uncertainty  and 
believes  that  the  RAC  will  compensate 
for  any  difference  in  Western's 
projection. 

Pate  Period 

Western  received  several  comments 
proposing  that  Western  adopt  a  2-year 
rate  period  rather  than  the  5-year 
period.  Some  of  these  same  comments 
indicated  that  a  2-year  rate  should  be 
adopted  instead  of  the  RAC.  However, 
some  comments  opposed  a  2-year  rate 
period  at  this  time.  Specific  comments 
follow: 

Comments:  Western  feels  it  is 
required  to  have  a  5-year  rate  period. 
Nothing  in  DOE  Order  RA  6120.2 
requires  a  5-year  rate  period.  The 
uncertain  situation  now  facing  the  CVP 
does  not  lend  itself  to  reliable 
projections  for  ratemaking  purposes  for 
a  5-year  period.  An  examination  of 
historical  versus  actual  results  reveals  a 
degree  of  variance  in  Western's 
revenues  and  expenses  which  could 
reflect  a  high  degree  of  variability  in  the 
operational  environment.  If  Western 
retains  a  5-year  rate  period,  adopt  a 
requirement  for  a  rate  adjustment 
process  or  review  every  2  years. 

More  frequent  general  rate 
adjustments  would  prompt  more 
interaction  between  Western  and  its 
customers.  Shorter  rate  periods  allow 
Western  to  compensate  for  a  changing 
market,  load,  and  environmental 
conditions.  Western  is  encouraged  to 
biennially  disseminate  10-  or  2G-year 
budget  and  sales  forecasts,  providing 
more  stability. 

If  the  2-year  period  was  adopted, 
Western  could  increase  the  rate  in  the 
PRS  after  the  second  year. 

Response:  Western  reviewed  the 
comments  recommending  a  2-year  rate 
period  but  does  not  believe  it  will  give 
the  customers  the  resiilts  they  are 
expe<:tinx  Western  concurs  that  a  5-year 
rate  period  is  not  required  bv  DOE 
Order  RA  fi120,2,  but  paragraph  12  of 
DOE  Order  RA  fil20  2  does  require  that 
expected  revenues  be  adequate  to  repay 
all  costs  to  the  end  of  the  repayment 
period,  which  is  the  year  2048  for  the 
CVT.  Applying  this  provision  means 
that  expected  revenues  from  the  power 
rates  would  have  to  be  higher  initially 
due  to  the  higher  annual  expenses 
projected  aher  the  second  year  of  the 


study  period.  The  longer  rate  period 
allows  Western  to  phase  in  rates  during 
the  5-year  period  because  the  rate  in  the 
fiflh  year  is  high  enough  to  meet  future 
repayment  obligations.  If  Western 
adopted  a  2-year  rate,  the  composite  rate 
in  the  second  year  and  thereafter  would 
be  33.04  mills/kWh  which  is  greater 
than  the  provisional  rates  through  FY 
1997,  This  rate  would  result  in  surplus 
revenue  in  FY  1995  to  FY  1997  that 
would  repay  investment  earlier  than 
required.  This  result  conflicts  with  the 
comment  from  the  same  commenter  that 
questioned  Western's  projections  of 
repaying  investment  costs  before  it  was 
necessary. 

Western  believes  that  increasing  the 
rate  after  the  2-year  rate  period  is 
inappropriate  based  on  FERC  findings 
on  the  last  CVP  rate  approval  (Docket 
No.  EF88-501 1-000).  FERC  states: 

With  respect  to  the  level  of  the  rates  in  the 
instant  filing,  however,  the  PRS  prepared  by 
VVAPA  deviates  firom  DOE  and  Commission 
policies  by  assuming  and  incorporating  a  1 
mill/kWh  increase  in  rates  in  1996,  which 
would  occur  beyond  the  requested  5-year  rate 
approval  period.  This  assumption  is 
apparently  designed  to  track  VVAPA 's  costs 
more  closely  than  can  he  accomplished 
under  the  usual  PRS  concept.  Such  an 
assumption  would  completely  undermine  the 
tiasis  for  the  PRS  concept,  which  has  been 
applied  by  the  PMA's  for  over  20  years.  The 
Commission's  regulations  state  that,"  . . .  the 
Administrator  must  provide  a  PRS  which 
uses  the  level  of  revenues  produced  by  the 
proposed  rates."  . . .  future  filings  should 
comply  with  DOE  and  Commission 
regulations. 

Western  further  believes  that  because 
most  of  the  uncertainty  with  repayment 
of  the  CVP  is  related  to  purchased 
power  expenses,  the  RAC  is  a  better 
method  to  assure  repayment  than  a  2- 
year  rate  period.  This  position  was 
supported  by  the  Hearing  Officer's 
recommendation  on  the  RAC  dated 
February  10,  1993.  In  addition,  the 
execution  of  the  PG&E  settlement  lends 
some  stability  to  Western's  projection  of 
purchased  power  expenses. 

Western  appreciates  the  customers* 
concerns  about  future  markets,  load, 
and  environmental  conditions  having 
potential  impacts  on  CVP  repayment. 
Although  Western  is  requesting  a  5-year 
rate  approval  period,  this  does  not  mean 
that  revised  rates  cannot  be 
implemented  before  the  end  of  the 
approval  period.  Western  is  required  by 
IX)E  Order  RA  6120.2  to  prepare  a  PRS 
annually  to  determine  if  the  rates  are 
adequate.  If  it  is  determined  that  the 
rates  are  not  adequate,  Western  must 
prepare  a  plan  of  action,  which  may 
include  a  proposed  rate  adjustment.  In 
response  to  customer  concerns.  Western 
will  report  to  its  customers,  at  least 


annually,  liie  status  of  the  CVP 
repayment  after  the  preparation  of  the 
annual  PRS.  normally  prepared  in 
December.  If  necessary,  Western  will 
hold  an  informal  customer  meeting, 
similar  to  the  meetings  held  before 
starting  this  rate  process,  to  discuss  the 
results  of  the  PRS,  the  revenue  and 
expense  projections  used  in  the  PRS, 
and  Western's  plan  to  adjust  rates  if  that 
is  necessary. 

Revenue  Adjustment  Clause 

Many  of  the  comments  on  the  RAC 
were  presented  during  the  evidentiary 
hearing  process  on  the  RAC.  Since  the 
RAC  is  an  integral  part  of  the  CVP  rate, 
the  comments  received  during  the 
evidentiary  hearing  process  are  being 
incorporated  into  the  rate  process. 

Comments:  The  $20  million  RAC  cap 
may  be  inadequate  to  balance  Western's 
cash-fiow.  If  a  surplus  builds  up,  the 
surplus  may  be  used  prematurely  to  pay 
off  3  percent  Treasury-interest  debt. 

Limit  any  RAC  surcharge  to  an 
amount  that,  when  combined  with  a 
CVP  rate  increase,  will  never  exceed  a 
specific  annual  percentage  increase. 

Support  revision  of  the  RAC  from  a  6- 
month  to  12-month  period  with  a 
maximum  RAC  of  $20  million. 

The  RAC  is  difTicult  for  customers  to 
budget.  It  forces  prudent  customers  to 
carry  Western's  contingency  funds. 

The  lagged  feedback  mechanism  of 
the  RAC  may  trigger  oscillating  cash- 
flow for  customers. 

Separate  the  PG&E  settlement  from 
the  RAC. 

Response:  In  light  of  the  comments 
and  the  execution  of  the  PG&E 
settlement.  Western  Jias  modified  its 
RAC  proposal  as  follows: 

1.  The  impact  from  the  PG&E 
settlement  has  been  deleted  from  the 
RAC.  Adju.stments  resulting  from  the 
PG&E  settlement  will  be  separate  from 
the  RAC. 

2.  The  proposed  annual  carryover  has 
been  eliminated.  The  RAC  will  be 
limited  to  the  results  in  the  year 
calculated  only.  Since  Western  is 
retaining  a  portion  of  the  PG&E 
settlement  toward  repayment  of 
investment,  the  carryover  is  not 
necessary. 

3.  The  RAC  will  not  be  effective  until 
October  1, 1993  (FY  1994),  with  the  first 
RAC  credit  or  surcharge  applied 
beginning  January  1, 1995.  The 
adjustment  in  the  PRS  for  the  PG&E 
settlement  will  assure  repayment  of 
annual  expenses  and  adequate 
repayment  in  FY  1993.  A  RAC  for  this 
period  is  not  necessary.  However, 
revenue  adjustment  for  other  purposes 
may  be  allocated  at  any  time. 
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he  RAC  surcharge  will  be  no 
•  r  \\  An  the  annual  deficit  plus  the 
jesser  ,f  1  perrent  of  the  unpaid 
iiTVPstment  or  projected  net  revenue. 
Tb.:s  change  is  due  to  the  fact  that  in 
some  years  the  projected  net  revenue  is 
less  than  1  percent  of  the  unpaid 
investment. 

\\\  other  provisions  of  the  proposed 
R.aC  explained  in  the  custom«?r 
orochure  will  be  included  in  the  RAC. 
With  these  revisions,  the  customers  can 
be  assured  the  RAC  cannot  impact  their 
charges  from  Western  until  after  January 
1995.  This  should  provide  the 
customers  with  greater  rate  stability  in 
the  near  term.  Thereafter,  any  RAC 
credit  or  surcharge  will  be  limited  to  a 
maximum  of  $20  million  annually  to  be 
recovered  from  all  CVP  commercial 
firm-power  customers. 

Comments:  Including  project  O&M 
costs  in  the  R.\C  provides  insufficient 
incentive  to  control  O&M  costs. 

The  RAC  would  include  variances  in 
O&M  costs  caused  by  project  use  and 
transmission  customers.  Variances  in 
these  0AM  co.=;ts  should  be  removed 
from  the  RAC. 

The  R-^C  should  be  modified,  at  the 
v>;ry  least,  such  that  shortfalls  in 
project-use  revenues  are  not  included  if 
such  inclusion  results  in  a  RAC 
surcharge. 

Response:  Western  has  changed  its 
RAC  because  the  existing  RAC  was 
based  on  a  comparison  of  commercial 
firm-power  revenues  and  purchased- 
power  expenses.  This  comparison  could 
result  in  revenue  credits  when  the  CVP 
repayment  was  deficit  due  to  changes  in 
other  revenue  or  expense  categories, 
such  as  O&M  expenses.  It  also  could 
create  a  surcharge  during  a  period  when 
the  CVP  repayment  was  surplus.  In 
order  to  eliminate  this  deficiency. 
Western  is  adopting  a  revised  R;\C 
based  on  projected  net  revenue 
compared  to  actual  net  revenue. 

Western  concurs  that  variances  in 
projection  of  any  revenue  or  cost  may 
trigger  a  RAC.  The  RAC.  however,  will 
not  create  a  deviation  in  the  cost  of 
service.  Dtvialions  in  projected  O&M 
expenses  would  have  the  same  impact 
jd  future  rates  as  it  will  have  on  the 
R.\C.  To  control  Western  expenses. 
Western  has  implemented  cost 
containment  policies  Western-wide.  In 
addition.  Western  must  request 
appropriations  from  Congress  for  all  its 
O&M  expenses.  It  is  these  actions  that 
control  O&M  expenses.  In  any  case,  if 
the  rates  are  inadequate  to  repay  the 
actual  annual  expenses,  including  O&M 
a  rate  adjustment  would  need  to  be 
implemented.  The  RAC  merely  allows 
Westeni  to  collect  up  to  a  $20  million 


shortfall  more  quickly  than  does  a  nU> 
adjustment. 

A  commenter  also  indicated  that  a 
variance  in  O&M  costs  caused  by  project 
use  and  transmission  customers  could 
cause  a  revenue  adjustment  and 
recommended  that  these  O&M  costs 
should  be  removed  from  the  RAC. 
Western  is  required  to  collect  adequate 
revenue  from  its  power  sales  to  r«^over 
all  costs.  Other  services  merely  provide 
revenue  to  assist  in  repayment. 
Transmission  service  rates  have  been 
designed  to  collect  revenues  to  offset  the 
average  cost  associated  with 
transmission  facilities  normally 
recovered  through  power  sales,  not  to 
shift  repayment  responsibility  to 
transmission  service  customers.  The 
commercial  power  sales  must  recover 
adequate  revenue  to  repay  all  expenses: 
therefore,  only  the  commercial  power 
sales  are  included  in  the  RAC. 

Project-use  revenues  are  slightly 
different  than  transmission  service  in 
that  project-use  sales  are  required  to 
recover  actual  O&M  expenses. 

Western  and  Reclamation  are 
developing  procedures  to  assure  that 
project  use  picJcs  up  the  proper 
allocation  of  CVP  operating  expenses. 
The  procedures  will  include  a  method 
of  adjusting  from  projected  to  actual 
expen.ses.  When  procedures  are  agreed 
to.  the  PRS  will  reflect  any  adjustments 
resulting  from  the  procedures;  thus  the 
RAC  will  recognize  this  adjustment. 
Comments:  The  positive  feetlback 
mechanism  of  the  interest,  cost  savings, 
or  earnings  that  will  accrue  on  either 
deficits  or  surpluses  will  exacerbate  the 
RAC  cash-flow. 

The  RAC  can  pay  credits  to  customers 
when  the  CVP  is  deficit. 

Response:  Some  commenters 
expressed  a  concern  that  a  RAC 
adjustment  in  any  one  year  could  create 
an  opposite  RAC  in  the  next  year. 
During  the  RAC  evidentiary  hearing. 
Western  indicated  that  this  could  occur 
if  proper  accounting  was  not  set  up  to 
account  for  the  RAC.  To  prevent  this 
from  occurring.  Westeni  will  first 
prepare  a  PRS  without  any  RAC 
adjustment  to  determine  the  RAC  for  the 
year.  This  will  assure  that  proper 
revenues  and  interest  are  calculated. 
Once  the  RAC  amount  is  determined, 
accrual  accounts  will  be  set  up  to  show 
colledion  or  payment  from  the  RAC 
within  the  year  in  which  the  RAC  was 
calculated.  A  second  PRS  will  be 
prepared  with  the  RAC  adjustment 
included  in  a  separate  column  of  the 
PRS.  thus  balancing  the  revenue  in  that 
year  only.  This  will  prevent  a  RAC  from 
affecting  the  next  year's  net  revenue 
amount. 


PG6-E  StttlriT.pnt 

Commenti.  An  allocation  to 
investment  repayment  of  any 
overrollection  of  revenues  because  of 
the  PG&E  purchased  power  costs  should 
not  prepay  CVP  debt  Restrict  allocation 
to  debt  repayment  that  is  in  arrears  only. 

At  lea.st  one-half  of  the  PG&E 
settlement  Western  receives  should  be 
returned  to  the  CVP  customers  at  the 
time  of  settlement,  not  over  a  period  of 
up  to  3  years. 

Western  should  set  up  contingency 
reserve  funds. 

Response:  As  stated  in  the  discussion 
on  the  RAC.  the  PG&E  settlement  refund 
issue  will  be  separated  from  the  rate 
process.  The  PG&E  settlement  resolves 
several  outstanding  billing  issues 
between  Western  and  PG&E.  As  a  result 
of  the  settlement.  PG&E  will  pay 
Westeni  $44.6  million  plus  interest 
accrued  from  August  24. 1992.  to  the 
date  payment  is  made  to  Westeni. 
Western  will  pay  PG&E  $118.35  million 
plus  interest  accrued  from  August  24, 
1992.  to  date  paid.  The  actual  amount 
paid  will  not  be  known  until  after  all 
interest  is  calculated  and  payment  is 
made. 

As  explained  in  the  customer 
brochure,  the  payments  by  PG&E  and 
Western  resolve  some  longstanding 
capacity  disputes  as  well  as  rates  for 
capacity  purchases  by  Western  from 
PG&E.  The  payment  from  PG&E  to 
Western  is  a  refund  plus  interest  on 
payments  made  by  Western  for  capacity 
purchased  from  January  1.  1985. 
through  April  30,  19R8.  The  payment 
from  PG&E  results  from  Western  and 
PG&E  agreeing  to  the  methodology  for 
calculating  PG&E's  thermal  rates  under 
a  letter  agreement  dated  February  7, 
1992.  and  approved  by  FERC  on  October 
29,  1992  (Docket  No.  ER92-457-000). 
The  payment  from  Western  to  PG&E 
is  for  capacity  purchases  by  Western 
from  May  1. 1988.  through  December 
31.  1992,  as  agreed  to  by  the  parties  in 
the  PG&E  settlement. 

This  settlement  has  a  major  impact  on 
the  CVP  repayment  and  rates.  The 
existing  rates  were  based  on  the  actual 
payments  made  to  PG&E  from  1985  to 
1987  and  estimated  costs  thereafter.  For 
the  existing  rates.  Western  estimated 
capacity  costs  to  PG&E  during  the  cost 
evaluation  period  to  be  about  $248 
million.  The  actual  cost  will  be 
dependent  on  the  final  payments  made 
by  Western  for  the  same  period,  which 
will  be  substantially  lower  than 
e.stimated.  Western  stopped  making 
actual  payments  to  PG&E  in  1988. 
Thereafter,  Western  estimated  the 
potential  payments  to  PG&E  and 
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accrued  the  expenses  in  financial 
documents  and  the  PRS. 

During  this  same  period,  Western 
implemented  the  RAC  to  assure  timely 
repayment  of  the  CVP.  One  aspect  of  the 
RAC  provided  that  an  overcollection  of 
revenue  of  up  to  $15  million  every  6 
months  would  be  returned  to  the 
customer  through  revenue  credits  on 
customer  power  bills.  The  RAC  was 
based  on  a  comparison  of  actual  revenue 
to  projected  revenue  and  a  comparison 
of  actual  purchased-power  expenses  to 
projected  purchased-power  expenses. 
The  net  difference  would  result  in  a 
revenue  credit  or  surcharge.  Because 
\Ve.stem  did  not  have  actual  purchased- 
power  expenses  for  PG&E  capacity 
purchases.  Western  used  the  accrued 
expenses  for  purposes  of  the  RAC, 
which  resulted  in  Western  applying 
S53.8  million  in  RAC  credits  and  $0.6 
million  in  RAC  surcharges  for  the 
period  November  1,  1988,  to  March  31, 
1993. 

If  actual  expenses  were  known,  the 
customers  may  have  been  entitled  to 
larger  revenue  credits,  but  such  credits 
would  have  been  limited  to  $15  milHon 
biannually.  Any  difference  greater  than 
$15  million  would  have  flowed  through 
the  PRS  as  revenue.  If  total  revenue  in 
that  year  was  greater  than  annual 
expenses,  all  remaining  revenue  would 
have  been  applied  to  repayment  of  a 
deficit  or  investment.  A.ssuming  that  the 
S15  million  limit  would  have  been 
reached  each  period,  the  customer  could 
have  received  up  to  $82  million  more 
credit  for  the  period  FY  1988  to  1992. 
Since  the  PG&E  settlement  provides  a 
lump-sum  payment  by  Western  for  this 
same  period,  Western  cannot  go  back 
and  determine  in  what  RAC  period  the 
customer  may  have  been  entitled  to 
additional  RAC  credits. 

As  stated  earlier,  the  existing  rates 
were  developed  to  collect  adequate 
revenues  to  repay  a  projected  amount 
for  PG&E  capacity  purchases,  but  the 
rate  was  also  developed  to  collect 
adequate  revenues  to  make  projected 
deficit  and  investment  payments.  In 
some  years  during  this  period,  either 
inadequate  or  no  payments  were  made 
on  investment.  TThe  CVP  repayment  fell 
behind  its  projected  repayment  by  over 
$33  million. 

Normally,  Western  cannot  return 
revenue  to  customers  that  it  collects  as 
a  result  of  applying  a  rate  to  power 
sales.  Over  or  underrollection  of 
revenue  is  adjusted  through  future  rates 
or.  m  the  case  of  the  CVP,  through 
applying  a  ltL\C  to  future  sales.  In  this 
situation.  Westom  cannot  determine  the 
specific  amounts  that  the  customer  may 
tiave  received  in  revenue  credit  due  to 
apphcation  of  the  RAC  or  the  specific 


amount  that  may  have  flowed  through 
the  PRS  as  revenue  available  for 
repwyment  of  investment.  Therefore, 
Western  has  concluded  that  because  the 
customers  may  have  been  entitled  to 
greater  revenrio  credits  during  the 
existing  ritt-  ptriod,  the  difference  of 
any  settlement  amount  from  the  PG&E 
settlement  will  be  shared  with  the 
customers  and  part  reapplied  in  the  PRS 
to  repay  project  costs,  thus  lowering  the 
CVP  rates.  Western  estimated  that  about 
$65  million  should  be  retained  for  CVP 
repayment.  If  revenue  credits  on  power 
bills  are  chosen  as  the  means  to  snare 
an  adjustment  with  the  CVP  customers, 
the  revenue  credit  will  be  in  addition  to 
a  P. AC.  djustment. 

\\tfiem'8  position  will  provide 
adequate  revenues  to  repay  the 
approximate  $33  million  shortfall  in 
repayment  of  investment,  FY  1993 
projected  payments,  and  reduce  the 
investment  payments  to  a  minimum 
amount  for  FY  1994  and  FY  1995.  This 
allows  Western  to  minimize  rates  and 
still  meet  the  goal  of  averaging  about 
$10  million  annually  toward  repayment 
of  investment  during  the  cost  evaluation 
period  of  1993  to  1998. 

The  specific  method  of  allocating  the 
difference  to  the  customers  will  be 
developed  with  the  customers  outside 
the  rate  process. 

Other 

Comments:  The  acceptable  power 
factor  should  be  set  at  85  or  90  percent. 
Reduce  the  magnitude  of  the  billing 
impact  from  the  LPFC. 

Response:  Western  selected  the  95- 
percent  power  factor  for  its  LPFC 
because  Contract  2948A  requires  a  95- 
percent  power  factor.  A  power-factor 
adjustment  (surcharge)  was  first 
implemented  with  the  existing  rates 
effective  May  1,  1938.  The  power- fact  or 
surcharge  was  delayed  until  af\er  June 
1989  to  allow  the  CVP  customers  time 
to  implement  power-factor 
improvement  programs.  Some 
customers  reacted  to  the  power-factor 
surcharge  program  by  improving  their 
power  factor.  Those  customers  that  did 
not  implement  power-factor 
improvement  programs  have  incurred 
the  power-factor  surcharge  since  June 
1989.  Western  believes  that  this  is 
ample  time  for  a  customer  to  take  action 
to  improve  its  power  factor.  The 
magnitude  of  the  revised  charge  is 
appropriate  to  encourage  improved 
power  factors. 

Comments:  Curtailable  power  should 
be  sold  at  discount  rates. 

Response:  Western  believes  that  the 
curtailable  power  this  commenter  is 
referring  to  is  Western's  withdrawable 
power  and  diversity  power.  In  order  to 


maximize  the  CVP  resources.  Western 
has  entered  into  firm-power  sales 
contracts  for  power  that  is  withdrawable 
after  a  specific  notification  period. 
Althou^  Western  concurs  that  this 
withdrawable  power  does  not  have  the 
long-term  commitment  of  power  that  is 
not  subject  to  withdrawal,  it  is  a  power 
resource  available  on  a  long-term  firm 
basis  from  Western  until  withdrawn. 
Also,  diversity  power  is  allocated  to 
certain  customers  who  can  reduce  their 
loads  at  the  request  of  Western  at  the 
time  of  Western's  simultaneous  peak. 
For  this  service,  the  customer  benefits 
by  receiving  an  additional  allocation  of 
CVP  power  and.  at  the  same  time, 
prevents  the  permanent  withdrawal  of 
the  customer's  allocation  of 
withdrawable  power.  For  these  reasons. 
Western  believes  it  is  appropriate  to 
apply  the  commercial  firm-power  rate  to 
withdrawable  power  and  diversity 
power. 

Comments:  The  Diversity  Program 
compensation  to  National  Aeronautics 
and  Space  Administration.  Ames 
Research  Center  (NASA-Ames),  should 
be  increased.  NASA-Ames  should  pay 
only  the  CVP  system  composite  rate  for 
all  energy  above  the  "protection  level  of 
27  MW  provided  by  NASA-Ames." 

Response:  The  allocation  of  diversity 
power  and  the  compensation  to  NASA- 
Ames  for  its  participation  in  the 
Diversity  Program  are  outside  of  this 
rate  process. 

Comments:  The  assumption  that 
customers'  contracts  are  not  renewed  in 
2004  causes  rates  to  be  set  at  a  level 
sufficient  to  repay  investment  before  it 
is  due. 

Response:  It  has  been  a  long-standing 
policy  to  assume  for  repayment  study 
purposes  that  the  current  firm-power 
contracts  will  terminate  in  2004  and 
that  the  CVP  will  then  sell  power  only 
from  CVP  generation.  The  basis  of  this 
assumption  is  that  Contract  2948A 
terminates  in  2004  and  a  new  marketing 
plan  may  be  adopted  by  Western.  This 
assumption  does  not  cause  rates  to  be 
set  at  a  level  to  repay  investment  before 
it  is  due.  The  PRS  assumes  a  levelized 
repayment  of  investment  through  the 
end  of  the  repayment  period,  regardless 
of  the  amount  of  power  being  sold. 

Comments:  PeaKing  capacity  is  priced 
above  its  production  cost.  Peaking 
capacity  should  be  priced  at  the  cost 
incurred  to  produce  the  capacity 
component  of  CVP  firm  power.  This 
would  make  the  product  competitive 
and  allow  all  CVP  customers  to  share  in 
the  benefits.  These  benefits  would  result 
in  reduced  firm-power  rates  because  the 
capacity  cost  is  already  recovered  in  the 
rates.  CVP  customers  are  unlikely  to  buy 
capacity  from  Western  when  the 
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Bonneville  Fewer  Administration  rates 
vvoul.i  be  lower  for  the  identical 
capenty  product. 

Heiipon<ie  Western's  commercial  firm- 
power  rates  reflect  Western's  costs 
assoriated  with  providing  capacity  or 
energy  to  its  customers  VV<^stem  would 
be  required  to  supply  lon^-term  nnn 
peaking  capacity  under  the  same 
conditions  th?t  it  provides  other  firm 
power,  therefcre.  it  'S  appropriate  'o 
charse  the  same  ra'e.  Like  other  PMA  s, 
Western  needs  to  set  its  firm-power 
sales  at  rates  (adequate  to  recover  i»s 
costs  if  Wfestern  elects  to  sell  surpiu'; 
f>eak!ng  capacity  in  the  future  under 
shon-term  agreements,  such  available 
■viles  would  be  sold  at  shon-term  power 
ra'es 

Comments  Western's  projected  price 
of  ener^v  pii-thases  from  PG&E  is  too 
high  and  should  be  reduced. 

(a)  The  EA2  credit  is  too  low. 


't 


UMI 


fb)  PG&E  thermal  rates  are  too  high. 
Western  assumes  gas  and  oil  prices 
escalate  at  an  average  of  9.35  percent. 

which  is  about  double  the  industry 
estimates  Seven-percent  escalation 
factor  seems  high  'factor  applied  to 
PGiE  panial  requirements  rate). 

Nortnwest  costs  are  not  justified  or 
supportable  and  need  to  be  reduced. 

Hespons'^  Western  made  several 
changes  t';  ;is  'isTimaV-J  rates  used  in 
proiecting  the  CVT  purchased-power 
expenses,  substantially  reducing  the 
projected  purrhased-pnwer  costs  used 
m  determi.^iPg  the  provisional  rates  for 
commercial  firm,  power  Based  on  the 
PG4E  settlement,  PDC  has  been  set  at 
870  \fW  The  1993  PGAE  Thennal-rate 
estimates  wen?  provided  by  PG&E 
Estimated  FG«E  therrnal  rates  thereafter 
have  been  developed  based  on  the  rate 
design  agre^'d  to  m  the  Western '"PG&E 
Agreement  dated  Febr.iary  7.  1992 
(Contract  No  Q?.-SAO-101061  and  the 
PG&E  long-term  estimated  costs 
provided  in  its  1992  Electricity  Report 
(ER92)  Revised  estimates  of  PG&E 
thermal  rates  assume  average  water 
years.  Western  used  PGAE  s  estimated 
mix  of  gas  and  oil  for  its  fuel  projections 
but  used  DRJ-McGraw  Hill  inflation 
factors,  which  were  lower  than  PG&E's 
estim.ates  The  LA2  rates  were 
developed  by  entering  the  estimated 
thermal  rates  and  estimated 
withdrawals  and  deposits  into  the  EA2 
computer  program  used  by  both  PGAE 
and  Western  The  EA2  credit  is  based  on 
the  weighted  average  rate  paid  by  PG&E 
for  the  energy  balance  in  the  account 
less  PG&E's  average  cost  of  thermal 
energy  from  1967  to  the  current  month. 

Western's  projected  cost  of  other 
Northwest  power  was  also  modified. 
Revised  costs  have  been  limited  to  the 
estimated  cost  of  nonfirm  energy  only 


The  rates  for  nonfirm  energy  were 
developed  based  on  Western  s  1992 
average  cost,  escalated  at  the  average 
yearly  increase  for  the  period  1988 
through  1992. 

Comn}ents:The  recent  PDC  agreement 
(PGAE  settlement)  may  add  an 
expensive  capacity  resource  for 
Western.  Western  should  tier  its 
capacity  rate  similar  to  the  energy  rate 
The  first  tier  being  CVP  0AM.  interest. 
repayment,  and  Northwest  capacity 
costs  and  the  second  tier  should  be  at 
the  PGAE  cost. 

Response:  Western  does  not  believe 
that  the  capacity  rates  should  be  tiered 
in  the  manner  recommended.  Western 
stated  in  a  separate  response  to  a  similar 
comment  on  tiering  for  energy  that  all 
CVP  customers  are  benefiting  from  all 
the  resources  and  costs;  therefore,  rates 
should  not  be  allocated  based  on  a 
specific  resource.  Since  each  CVP 
customer  is  limited  to  a  specific  CRD, 
no  customer  is  receiving  a  greater 
benefit  from  Western  capacity  purchases 
over  another  customer. 

Comments:  We  support  the  cost-based 
rates  for  transmission  service.  Western 
should  guarantee  direct-service  CVP 
customers  bidirectional  transmission 
access  and  net  scheduling.  If 
unidirectional  rates  mean  halving  the 
rates,  then  provide  unidirectional  rates. 

Response:  The  availability  of 
transmission  and  type  of  service  will  be 
determined  on  a  case-by-case  basis 
outside  the  rate  process.  The  CVP 
transmission  service  rales  will  be 
applied  to  the  maximum  rate  of  delivery 
provided  in  the  transmission  service 
contract.  Unidirectional  rates  does  not 
mean  halving  the  rates  because  the  rate 
design  is  based  on  service  amounts  and 
not  necessarily  one-half  of  the 
provisional  rates. 

Comments.  Western  (iinnot  rightfully 
charge  its  direct  connected  .service 
customers  for  losses  incurred  making 
deliveries  over  the  PG&E  transmission 
system  to  other  customers. 

Response  Transmis^sion  of  CVP 
power  by  PG&E  is  an  integral  part  of  the 
CVT  system.  Direct  service  customers 
have  chosen  to  direaiy  connect  to  the 
CVP  transmission  facilities  By  directly 
connecting  to  the  CVP  system,  these 
customers  avoid  paying  the  PG&E 
transmission  service  rates.  The  charges 
for  PCt&E  transmission  are  passed  on  to 
the  specific  users  of  this  service.  An 
additional  benefit  to  the  direct-service 
customers  is  that  these  same  customers 
have  a  choice  of  using  either  the  CVP  or 
PGAE  wheeling  services  for  third-party 
power  transactions.  Western  has 
evaluated  the  potential  impact  to  the 
direct  service  customers  and  has 
determined  that  it  is  inappropnate  to 


give  these  cu«tom,ers  a  discount  or  rate 
reduction  for  PG&E  transmi.ssion  losses 
Contract  294RA  requires  that  the  CVP 
provide  4.5-percent  losses  to  PG&E  for 
its  deliveries  to  CVT  customers  at  44  kV 
and  above  and  8-percent  losses  for 
deliveries  below  44  kV  These  losses  are 
netted  into  the  PG&E/Western  monthly 
accounting  of  resources  The  losses  may 
be  provided  by  CVT  generation,  PG&E, 
or  from  other  purchases  made  by 
Western.  Those  customers  receiving 
deliveries  below  44  kV  are  charged  for 
3  5-percent  losses  by  Western  at  the 
CVP  commercial  firm-power  rates.  This 
assures  that  only  the  costs  associated 
with  the  higher  voltage  deliveries  are 
included  in  the  power  rates  charged  to 
al!  customers.  If  Western  were  to  give 
direct-service  customers  ,t  credit  for 
losses  by  third  pa.-lies.  Western  would 
have  to  adjust  that  credit  by  losses 
Western  incurred  for  delivery  to  the 
direct-service  customers  over  Westerns 
system.  Western  is  currently  charging 
3  7-percent  losses  to  third  parties.  In 
addition.  Western  would  have  to  charge 
tlie  direct-service  customers  for  O&M 
costs  for  facilities  associated  with  the 
direct  service.  These  costs  are  now 
being  included  in  the  commercial  firm- 
power  rates.  The  costs  associated  with 
CVT  losses  are  difficult  to  determine 
and  vary  with  the  mix  of  resources 
which  Western  uses.  Allocation  of  O&M 
expenses  would  require  a  breakdown  of 
costs  based  on  the  facilities  or 
equipment  used  solely  for  direct-service 
deliveries,  which  would  be  difficult  to 
determine.  Western's  approach  provides 
equality  for  all  CVP  customers 
regardless  if  the  ultimate  power 
deliveries  are  over  PG&E  or  Western 
facilities,  Western  has  unbundled  the 
appropriate  costs  associated  with  PG&E 
deliveries  firom  the  CVP  commeniiai 
firm-power  rates. 

Comments.  Western  should  withdraw 
the  rate  adjustment  proposal.  The 
current  proposal  is  not  supportable.  PRS 
guidelines  (DOE  Order  RA  6120.2)  are 
not  causing  a  need  for  a  rate  adjustment 
The  PRS  shows  that  unamortized 
investment  does  not  equal  allowable 
unamortized  investment  until  FY  2004 
The  CVP  is  more  than  S200  million 
ahead  of  the  repayment  requirements. 
No  current  PRS  was  provided  that 
showed  a  need  to  develop  a  plan  as 
provided  for  in  DOE  Order  RA  61202. 

Response:  A  rate  adjustment  is 
required  under  FERC  criteria  because 
the  rate  approval  on  the  existing  rates 
terminates  April  30,  1993,  The  revised 
rates  are  supportable.  Western  followed 
DOE  Order  RA  6120.2  to  develop  its 
provisional  rates.  As  the  commenter 
points  out,  the  CVT  is  ahead  of  its 
required  repayment  in  accordance  with 
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DOE  Order  R.A  B12C,2,  but  thw  fVP  did 
not  make  nr.  investment  pavmnn'  from 
the  mid  ^97(^\  until  F^Y  1991   In  fact. 
the  CVP  has  been  carr\'ing  s  deficit  in 
Its  repayment  ;;f  annual  exi^enses  for 
several  ywT<,  The  current  PR,S  indi^^tes 
that  the  CVP  ha'^  recovered  al!  defir.its 
and  is  now  maKmie  pay;nents  toward 
repayment  of  investment   A  revised  PRS 
was  provided  in  the  customer  ^'uxAure 
that  demonstrated  the  revised  r-itcs  were 
needed  to  recover  hjture  proie^.ted 
expenses.  A  PRS  using  the  existing  rates 
was  3vai!abie  to  aii  parties  upon 
request 

Commpnts  Delav  rate  process, 
combine  rate  and  RAC,  and  work  with 
customers  '  siiowing  an  interest"  to 
develop  a  siipponshje  rate,  or  at  least  an 
understanding  oi  assumptions  and 
methodologies  used  Make  rates 
effective  Octot^er  1.  1993 

Response  Delaying  the  rate  process  is 
inappropnate  Western  held  two 
informal  meetings,  a  public  information 
forum,  and  a  public  comment  forum  in 
order  to  explain  its  rates  and  discuss 
issues.  Prior  to  the  formal  process, 
Westerr.  invi'ed  aii  customers  to  meet 
with  its  staff  in  order  to  obtain  a  better 
understanding  of  the  CVP  rate 
methodologies.  Although  the  rates  art 
effective  May  1   1993,  the  rates  do  not 
change  until  Octowr  1,  1993 

Comments  Establish  a  forum  ft.-r  tlie 
roistomer's  input  into  budget  prcxiess 

Flespon::P  In  a  separate  response, 
Western  indicated  that  it  will  annuallv 
report  to  the  customers  or  hold  e 
customer  meeting  on  ♦he  status  cf  rVT 


include  bud^t 


repayment  This  wil 
information 

Environmental  Evaluation 

In  compliance  wiin  me  National 
Environmental  Policy  Act  of  1969 
(VEPA),  42  U.S.C.  4321  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Part  1500-1508);  and  DOE 
NEPA  Regulations  (10  CFR  Part  1021). 
Western  has  determined  that  this  action 
is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement 

AvaiUbility  of  Information 

Information  regarding  this  rate 
adjustment,  including  PRSs.  comments, 
letters,  memorandums,  and  other 
supporting  material  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates,  is  available  for  public 
review  in  the  Sacramento  Area  Office, 
Western  Area  Power  Administration. 
Office  of  the  Assistant  Area  Manager  for 
Power  Marketing,  1825  Bell  Street,  Suite 
105.  Sacramento.  CA  95825;  Western 
Area  Power  Administration,  Division  of 
Marketing  and  Rates.  1627  Cole 
Pouipvard,  Golden,  Colorado  80401;  and 
\\  estfrn  Area  Power  Administration, 
Office  of  the  .Assistant  Administrator  for 
Washington  Liaison,  Room  8G-061. 
^   rrestal  Building,  1000  Independence 
Avenue  SW    Washington,  DC  20585. 

Submifision  to  Federal  Fner^ 
Regulatory  Cnmmivsi<in 

The  rates  herein  confirmed,  approved, 


ar.c 


placed  into  effect  on  an  interim 


basis,  together  with  supporting 
documents,  will  be  submitted  to  FERC 
for  confirmation  and  approval  on  a  final 
basis. 

(  IC.ttT 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  confirm  and 
approve  on  an  interim  basis,  effective 
May  1. 1993,  Rate  Schedules  CV-F7, 
CV-PCl.  CV-FT2,  CV-NFT2.  and  CV- 
TPT3.  The  rate  schedules  shall  remain 
in  effect  on  an  interim  basis,  pending 
FERC  confirmation  and  approval  or 
substitute  rates  on  a  final  basis,  through 
April  30,  1998. 

Issued  in  Washington,  DC.  April  12, 1993. 
Robert  L.  San  Martin, 

Acting  Assistant  Secretary,  Conservation  and 
Fenewable  Energy. 

Rate  Schedule  CV-F7  (Supersedes  Schedule 
CV-F6) 

Central  Valley  Project 

Schedule  of  Pates  for  Commercial  Firm- 
Power  Service 

Effective:  May  1,  1993, 

Available:  Within  the  marketing  area 
serv'ed  by  the  Sacramento  Area  Office. 

Applicable:  To  the  commercial  firm- 
power  customers  for  general  power 
service  supplied  through  one  meter,  at 
one  point  of  delivery,  unless  otherwise 
provided  by  contract. 

Character:  Alternating  current,  60 
hertz,  three-phase,  delivered  and 
metered  at  the  voltages  and  points 
established  by  contract. 


MoN'^^L"  Rates 


Period 


05/01 /"93-09/30/93 
1(V0 1/93-04/30/94 
05/01/94-09/30/95 
1CV01/95-09/30/97 
10/01^7-0400/98 


Capacity 


$6.45/KW/month 
$6.22/kW/nx)nth 

$6.57/kW/month 

$7.16^\^'^x>^i•»■ 


Energy 


Base:  16.30  mtUs/kWh. 

Tier  None 

Base  17  97pTiMs/VWh. 

Tier  Nooo 

Base  16  9S  'n.iis^Wh  . 

Tier:  30.87  mtlisrt«Wh. 

Base:  17.73  milis/kWh. 

Tier  34.70  mtlls/kWh. 

Base:  1 9.33  mills/kWh. 

Tier  37.46  mills/kWh. 


Billing:  Demand:  The  rate,s  listed 
above  for  capacity  shall  be  the  charge 
per  kW  of  billing  demand  The  biihnjc 
demand  is  the  highest  30-minute 
integrated  demand  measured  or 
scheduled  during  the  month  up  to,  but 
not  in  excess  of,  the  delivery  obligation 
under  the  power  sales  contract. 

Energy:  The  rates  listed  above  for 
energy  siiall  be  a  charge  per  kWh  for  ail 
energy  use  up  to.  but  not  in  excess  of 


the  maximum  kVVh  obligation  of  the 

I'liited  .States  dimng  the  month  as 
(itstablis.hed  under  tht^  pi■\\■^'T  sales 
contrai:! 

Thti  energy  base  rate  shall  be  applied 
to  all  energv  sales  below  a  70-percent 
monthly    lad  factor.  The  energy  tier  rate 
shall  be  applied  to  all  energy  sales  at  a 
70-percent  and  higher  monthly  load 
fat  'or  The  monthly  load  factor  shall  be 
calculated  based  on  the  lesser  of  the 


customer's  (1)  maximum  demand  for  the 
month  or.  if  a  scheduled  customer,  the 
maximum  scheduled  demand  for  the 
month;  or  (2)  the  CRD.  Only  power 
offered  under  this  Rate  Schedule  CV-F7 
will  be  used  in  the  calculation  of  the 
load  factor. 

Adjustments:  Billing  for  Unauthorized 
Overruns:  For  each  billing  period  in 
which  there  is  a  contract  violation 
involving  an  unauthorized  overrun  of 
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the  contract  jai  obligation  for  capacity 
and/or  energy,  such  overran  shall  tw 
billed  at  10  tiTies  the  appli':able  ratws 
above.  The  or.en^y  base  rate  will  be  used 
as  the  ovemin  rate  for  enerj^v. 

For  Rpvtrn.i'  Adjustment  The 
Revenue  Adinstment  Clause  [RAC) 
calculation  specified  in  Rate  Schedule 
CV-F6  will  terminate  effective  Mart  h 
31,  1993   All  credits  or  surcharges 
allocated  based  on  the  final  6-monlh 
K.\C  calculation  period  of  October  1, 
1992,  through  March  31,  1993,  will  be 
allocated  to  t-'-e  CVT  commercial  firm- 
powar  custciir.ers  during  a  5-month 
period  b<>>^inning  on  May  1, 1993.  and 
ending  on  September  30. 1993.  No  RAC 
will  be  applied  under  this  Rate 
Schedule  C\'-F7  for  the  remainder  of 
FY  1993.  The  following  RAC 
methodology  will  be  effective  October  1, 
1993: 

1.  If  the  actual  net  revenue  is  greater 
than  the  projected  net  revenue  for  the 
RAC  calculation  period,  a  revenue 
credit  will  be  allocated  during  the  RAC 
adjustment  period.  The  credit  will  equal 
the  difference  between  the  actual  not 
revenue  and  projected  net  revenue, 
represented  by  the  following  formula: 

ANR  >  PNR:  C  =  ANR-PNR 

Where 

ANR=.^ctual  Net  Revenue 
PNRjtProjccted  Net  Revenue 
OCredit 

2.  If  actual  net  revenue  is  less  than  the 
projected  net  revenue  for  the  RAC 
calculation  period,  a  revenue  surcharge 
will  be  allocated  during  the  RAC 
adjustment  period. 

2.1     If  the  actual  net  revenue  is 
negative,  the  surcharge  will  be  equal  to 
the  minimum  investment  payment  plus 
the  annual  deficit,  represented  by  the 
following  formula: 

ANR  <  PNK  and  <  O;  S  «  MIP  ♦  AD 

Where: 

.A.NRsActual  Net  Revenue 

PNR^Projected  Net  Revenue 

M!P=Minimum  Investment  Payment 

AENAnnual  Deficit 

S=Surcharge 

2  2    If  the  actual  net  revenue  is 
positive,  the  surcharge  will  equal  the 
minimum  investment  payment  less  the 
actual  net  revenue,  represented  by  the 
following  formula: 

^\'R  <  PNR  and  >  O:  S  =  MIP-ANR  (if  ANR 

>  MIP  S  «  O) 
Wherfl 

ANR=Actual  Net  Revenue 
PNRsProjerfed  Net  Revenue 
MlP=Minimum  Investment  Payment 
S=Surchan4n 

Provided,  that  if  the  actual  net 
revenue  is  greater  than  the  minimum 
investment  payment,  the  surcharge  will 
be  equal  to  zero. 


3.  The  RAC  credit  or  surriiarge 
allocation  shall  not  exceed  $20,000,000 
each  RAC  adjustment  period. 

4.  The  RAC  credit  or  surr:harge  shall 
be  allocated  to  each  CVT  commercial 
firm-power  customer  based  on  the 
proportion  of  the  customer's  billed 
obligation  to  Western  for  CVT 
commercial  firm  capacity  and  energy  to 
the  total  billed  obligation  for  all  CVT 
commercial  firm-power  customers  for 
CVP  commercial  firm  capacity  and 
energy  for  the  RAC  r^ilculation  period. 

5.  For  purposes  of  the  RAC 
calculation,  the  following  terms  are 
defined: 

5.1  Actual  Net  Revenue — The 
Recorded  Net  Revenue. 

5.2  Annual  Deficit — The  amount  the 
recorded  annual  expenses,  including 
interest,  exceed  recorded  annual 
revenues. 

5.3  Minimum  Investment  Payment — 
The  lesser  of  1  percent  of  the  recorded 
unpaid  investment  balance  at  the  end  of 
the  prior  FY  that  the  RAC  is  being 
calculated,  or  the  projected  net  revenue. 

5.4  Projected  Net  Revenue — The 
annual  net  revenue  available  for 
investment  repayment  projected  in  the 
PRS  for  the  rate  case  during  the  FY  that 
the  RAC  is  being  calculated  (see  table  I). 

5.5  RAC  Adjustment  Period— The 
period  January  1  through  September  30. 
following  the  RAC  calculation  period 
when  credits  or  surcharges  will  be 
applied  to  the  power  bills.  The  first  R.\C 
adjustment  period  under  this  rate 
schedule  will  be  in  FY  1995.  beginning 
January  1, 1995,  and  ending  September 
30.  1995. 

5.6  RAC  Calculation  Period— The 
last  recorded  FY  (October  1  through 
September  30).  The  first  RAC 
calculation  period  under  this  rate 
schedule  will  be  FY  1994,  beginning 
October  1. 1993.  and  ending  September 
30,  1994. 

5.7  Recorded  Net  Revenue — The 
annual  net  revenue  available  for 
repayment  recorded  in  the  PRS  for  the 
FY  that  the  RAC  is  being  calculated. 

6.  Subject  to  modification  by  a 
superseding  rate  schedule,  the  final 
RAC  will  be  allocated  to  the  customers 
during  the  period  January  1, 1999,  to 
September  30, 1999. 

Table  l.— Projected  Net  revenue 
Available  for  Investment  Repay- 
ment FOR  Revenue  Adjustment 
Clause 


Table  i.— Projected  Net  Revenue 
Available  for  Investment  Repay- 
ment FOR  Revenue  Adjustment 
Clause — Continued 


Penod 


vOctober    1.    1993-September 

30,  1994  

October   1.    1994-Septem£)ef 

30,  1995 


Projected  net 
revenue 


Penod 

Protected  r>Gt 
revenue 

October    1,    1995-September 

30    1996         

14430.107 

October    1.    1996-Sept8mber 
30    1997                  

1,051,664 

Oclot>6r    1 ,    1 997-September 
30   1998  

9.595.452 

For  Transformer  Losses:  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  in  the  contract. 

For  Puwnr  Factor:  The  customer  will 
be  required  to  maintain  a  power  factor 
at  all  points  of  measurement  between 
95-percent  lagging  and  95-percent 
leading.  The  low  power  factor  charge 
(LPFC)  will  be  calculated  by 
multiplying  the  customer's  maximum 
monthly  demand  by  the  kVar/kW  rate 
for  the  customer's  mean  power  factor  as 
provided  in  the  following  talile  2: 

A  LPFC  will  be  assessed  when  a 
customer's  power  factor  is  less  than  95 
percent. 

(a)  A  charge  of  $2.50  per  kVar  will  be 
assessed  for  every  kVar  required  to  raise 
a  customer's  power  factor  to  95  percent. 
The  calculated  power  factor  used  to 
determine  if  a  t.harge  will  be  assessed  is 
the  arithmetic  mean  of  a  customer's 
measured  monthly  average  power  factor 
and  their  measured  onpeak  power 
factor,  rounded  to  the  nearest  whole 
percent  with  0  5  percent  or  greater 
rounded  to  the  next  higher  percent. 

(b)  The  mean  power  factor  will  be 
calculated  at  each  customer's  point  of 
delivery.  If  a  customer  has  multiple 
points  of  delivery,  the  power  factor  will 
be  determined  from  totalized 
information  from  the  points  of  delivery. 

(c)  No  credit  will  be  given  for 
custom.ers  operating  between  95  percent 
and  100  percent. 

(d)  Customers  that  have  a  monthly 
peak  demand  of  less  than  or  equal  to  50 
k\V  will  not  be  subject  to  the  Li'FC. 

(e)  The  Contracting  Officer  may  waive 
th'j  LPFC  for  good  cause  in  whole  or  in 
part. 

Table  2.— kVar/kW  Rate  Table 


$1,581,503 


7,032,754 


Power  factor 

Rate 

0  94        

$0.09 

0  93 „ 

0  92    

0  17 
0.24 

0  91         

0,32 

0  90  

0  39 

Rate  Schedi 
Central  Va 
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Rate 

$0  09 

0  17 

0  24 

C32 

0  39 

Power  tactof 

Rate 

0  89 ^ 

0  88 „ 

0  87 ^ ^„ 

0  86 

046 
0.53 
060 
0  66 

0  85 

0  84 ^ ^ 

0  83 „ 

0  82 

0  81  

073 

0  79 
086 

0  92 
0  99 

0  80 

0  79 

0  78 ^ 

1  05 
1  12 
1  18 
1  25 

0  76  „ „ 

0  75  &  below  

1.32 
1  38 

Rate  Schedule  C\'~K:i 

Centi^I  Valley  Project 

Schedule  of  Pate  for  Peaking  Capacity 
Sen-ice 

Effective:  May  1,  1993 

Available:  Within  the  niarketinj^  area 
served  by  the  Sacramento  Area  Office 

Applicable:  To  customers  for  long- 
term  firm  peaking  capacity  service 
supplied  through  one  meter,  at  one 
point  of  delivery,  unless  otherwise 
provided  in  the  service  contract. 

Character:  Alternating  current,  60 
hertz,  three-phase,  delivered  and 
metered  at  the  voltages  and  points 
established  by  contract 

Monthly  Rate:  Billing;  The  rates  listed 
below  for  peaking  capacity  shall  be  the 
charge  per  kVV  applied  to  the  maximum 
rate  of  delivery  specified  in  the  service 
contract,  payable  whether  utilized  or 
not. 

Peaking  Capacity  Charge 
Effwtive  05/01/ 

93-09/30/93. 
Effective  10/01/ 

93-09/30/95. 
Effective  10/01/ 

95-09/30/97. 
Effoctive  10/01/ 

97-04/30/98. 


Rate      S6.45/kW/ 

month. 
Rate:     S6.22/kW/ 

month. 
Rate:     S6.57/kW/ 

month. 
Rate:    S7.16/kW/ 

month. 


Energy:  Billing:  The  rates  listed  below 
for  energy  shall  be  the  charge  per  kVVh 
for  all  energy  scheduled  for  deliver}- 
without  return. 


Energy  Charge: 
Effective  05/01/ 

93-09/30/93 
Effective  10/01/ 

93-04/30/94. 
Effective  05/01/ 

94-09/30/95 
Effective  10/01/ 

95-09/30/97 
Effective  10/01/ 

97-04/30/98. 


Rate      Si  6  30 

kWh. 
Rate;     $17.97 

kWh 

Rate:      $16  99 

kWh. 
Rate:    S17.73 

kWh 
Rate:     $19.33 

kWh. 


Adjustments:  Billing  far  I'nauthorized 
Overruns:  For  each  billing  penod  in 


which  there  is  a  contract  violation 
involving  an  unauthorized  overrun  of 
the  contractual  obligation  for  capacity 
and/or  energy,  such  overrun  shall  be 
billed  at  10  times  the  applicable  rates 
above. 

For  Transformer  Ijjsses  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  m  t.he  contract. 
Rate  SchfMiuip  C\'-FT2  (Supersedes  Schedule 

Central  Vailey  F^roject 

Schedule-  of  Rate  For  Finn  Transmission 

Service 

Effective  May  1,  19<^3 
Available:  \\]{hin  the  marketing  area 
served  by  the  Sacramento  Area  Office. 
Applicable:  To  firm  transmission 

s*ir\'ice  customers  where  power  and 
energy  are  received  into  the  CVP  system 
at  points  of  interconnection  with  other 
systems  and  transmitted  and  delivered, 
less  losses,  to  points  of  delivery  on  the 
CVP  system  specified  in  the 
transmission  service  contract. 

Character  and  Conditions  of  Service: 
Transmission  .service  for  three-phase 
fiitemating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract. 

Pate  Billing  The  rate  listed  below 
shall  be  applied  to  the  maximum  rate  of 
delivery  specified  in  the  service 
contract,  payable  whether  utilized  or 
not 

Transmission  Service  Charge:  $0.43/ 
kW/month. 

Adjustments:  For  Reactive  Power: 
None  There  shall  be  no  entitlement  to 
the  transfer  of  reactive  kVars  at  delivery 
points,  except  when  such  transfers  may 
be  mutually  agreed  upon  by  the 
Contractor  and  Contracting  Officer  or 
their  authorized  representatives. 

For  Losses.  Power  and  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract. 

Rate  Schedule  CV-NFT2  (Supersedes 

Schedule  CV'-NFTl) 

Central  Valley  Project 

Schedule  of  Rate  for  Nonfirm 
Transmission  Service 

Effective:  May  1.  1993. 
Available:  Within  the  marketing  area 
mills/     served  by  the  Sacramento  Area  Office. 
Applicable:  To  nonfirm  transmission 

service  customers  where  power  and 
energy  are  received  into  the  CVP  system 

at  points  of  rece:pt  with  o'/her  systems 


mills/ 
mills/ 


mills/ 


end  trarismiited  and  delivered,  subject 
to  the  avRilability  of  transmission 

caj  8c;fv    ]e<is  lossf";  to  points  of 
it  i  V.  rv  f-  ;r  •;(-  (  VT  system  specified 

in  thi-  <^*'r\  :■  (■  .,  ::;■:  r';,(:t. 

Chiiructtr  j,';d  Cunditions  of  Service: 
Transmission  service  on  an  intermittent 
basig  for  capacity,  three-phase 
alternating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract. 

Rate:  Billing:  The  rate  listed  below 
shall  be  applied  to  each  kWh  delivered 
at  the  point  of  delivery,  as  specified  in 
the  service  contract. 

Transmission  Service  Charge:  1.23 
mills  per  kWh. 

Adjustments:  For  Reactive  Power: 
None.  There  shall  be  no  entitlement  to 
the  transfer  of  reactive  kVars  at  delivery 
points,  except  when  such  transfers  may 
be  mutually  agreed  upon  by  the 
Contractor  and  Contracting  Officer  or 
their  authorized  representatives. 

For  Losses:  Power  and  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract. 

Rate  Schedule  CV-TPT3  (Supersedes 
Schedule  CV-TPT2) 

Central  Valley  Project 

Schedule  of  Rate  for  transmission  of 
CVP  Power  by  a  Third  Party 

Effective :  May  \,  1993. 

Available:  Within  the  marketing  area 
served  by  the  Sacramento  Area  Office. 

Applicable:  To  customers  of  the  CVP 
who  require  transmission  service  by  a 
third  party  to  receive  power  and  energy 
sold  by  Western. 

Character  and  Conditions  of  Service: 
Transmission  service  for  three-phase 
alternating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract. 

Rate:  When  the  United  States  utilizes 
transmission  facilities,  other  than  its 
own,  in  providing  service  under  a 
customer's  power  sales  contract,  and 
costs  are  incurred  by  the  United  States 
for  the  use  of  such  facilities,  the 
customer  shall  pay  all  costs,  including 
transmission  losses,  incurred  in  the 
delivery  of  such  power. 

The  transmission  losses  chargeable  to 
the  customer  shall  be  those  losses  which 
are  in  excess  of  the  "at  or  above  44-kV" 
transmission  losses  specified  by 
Contract  No.  14-06-200-2948A.  For 
billing  purposes,  transmission  losses 
will  be  added  to  the  meter  readings  of 
the  power  and  energy  delivered  to  the 
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customer  under  the  cusfooifir's  power 
sales  contract  with  the  United  SJatas 

|FR  Doc.  93-15596  Fiied  7-l-9i,  i  45  ami 

■MJJNQ  COOe  MM-01-P 


UMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Fuels  and  Fuel  Additives;  Waiver 
Appltcatkm/Circuit  Court  R«m«rd 

AGENCY:  Environmental  Protection 
Agency  lEPAi 
ACTION:  Notice 

SUIOIARY:  On  'uiy  12.  1991,  the  Ethyl 
Corporation  (Ethyi)  submitted  an 
application  far  a  waiver  of  t'ae 
prohibition  against  the  introduction  into 
conrjmerre  of  certain  f-jels  anc'  fuel 
additives  set  forth  in  section  21  Uf)  of 
the  Clean  Air  Act  (Act).  The  application 
sought  a  waiver  for  the  gasoline 
additive,  methylryriopentadienyl 
manganese  tncarbonyl  (M\fT).  an 
octane  enhancer,  commeraaiiy  labeled 
by  Ethyl  as  HiTEC  3000,  to  'De  blended 
in  unleaded  gasoline  resulting  m  a  level 
of  0  0312,5  C-'ii)  gram  per  gallon 
manganese  (gpg  Mn)  On  January  8 
1992,  the  Administrator  of  EPA  denied 
Ethyl's  application  for  a  waiver  (57  FR 
2,535,  lanuarv  22,  1992J,  On  February 
13.  1992.  Ethvi  filed  a  petition  for 
review  of  the  lanuary  8,  19<}2  waiver 
denial  decisnon  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  EPA  and  Ethyi 
subsequently  entered  into  discussions 
concerning  a  possible  sattiemeiit  of  the 
court  case  Ln  the  context  of  those 
discussions.  Ethyl  SuDmit'ed  to  ;he 
.Agency  new  emissions  test  data 
developed  by  Ethyl  since  the  denial 
decision.  Ultimately  ;he  court  case  was 
not  settled  and  on  April  6.  1993.  in  light 
of  these  new  data,  the  United  States 
Court  of  .Appeals  remanded  the  case  to 
the  Agency  to  redetermine  within  180 
days  whether  to  grant  or  deny  Ethyl's 
section  211(0(4)  application.  Since  the 
mandate  of  the  court  was  transmitted  to 
the  Agency  on  June  3.  1993,  the 
Administrator  of  EPA  has  until 
November  30.  1993  to  grant  or  deny  this 
application. 

OATtS:  Since  the  date  of  the  remand  by 
the  United  States  Court  of  .Appeals. 
Ethyl  has  submitted  additional  data  'o 
EPA,  and  has  committed  to  submit  other 
additional  data  no  later  than  [uiv  15, 
1993  Comments  on  this  application 
will  be  accepted  until  .August  6,  1993. 

EPA  has  not  sciieduied  a  public 
heanng  on  this  Notice  A  hearing  will  be 
held  in  Washington,  DC,  on  thi.s  waiver 


application  if  one  is  requested  cm  or 
before  July  19. 1993. 

Parties  who  wish  to  request  a  hearing 
should  contact  Joseph  R.  Sopata  at  (202) 
233-9034.  If  a  hearing  is  scheduled 
based  on  a  request  and  you  wish  to  be 
notified  or  to  participate,  you  must 
contact  the  above  individual  for  the 
date,  time  and  location  of  the  hearing. 
If  there  is  a  hearing,  parties  wishing  to 
testify  should  contact  Joseph  R.  Scpata. 
It  is  also  requested  that  six  copies  of 
prepared  hearing  testimony  be  available 
at  the  time  of  the  hearing  for 
distribution  to  the  hearing  panel. 
Hearing  testimony  should  also  be 
submitted  to  the  EPA  Air  Docket  in 
Washington,  DC.  Additional 
information  on  the  submission  of 
comments  to  the  docket  may  be  found 
below  in  the    AOOf  ESSES"  section  of 
this  notice. 

ADDRESSES:  Copies  of  the  information 
relative  to  this  application  are  available 
for  inspection  in  public  docket  A-93-26 
at  the  Air  Docket  (LE-131)  of  the  EPA, 
Room  M-1500,  401  M  Street,  SW.. 
Washington.  DC  20460.  (202)  260-7548. 
between  the  hours  of  8:30  a.m.  to  noon 
and  1:30  p.m.  to  3:30  p.m.  weekdays. 
Any  comments  from  interested  parties 
should  be  addressed  to  this  docket  with 
a  copy  forwarded  to  Mary  T.  Smith. 
Director.  Field  Operations  and  Support 
Division  (64061).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  As  provided  in 
40  CFR  pari  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Sopata,  Uheiuisl,  Fieid 
Operations  and  Suppwirt  Division 
{6406J),  US,  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington, 
DC  20460,  (202)  233-9034. 
SUPPtEMENTARY  (NFOOWATKJN:  Section 
211(f)(1)(A)  of  the, Vt  .  ;aKfSit 
unlawful,  effective  March  31, 1977,  for 
any  manufacturer  of  a  fuel  or  fuel 
additive  to  first  introduce  into 
commerce,  or  to  increase  the 
concentration  in  use  of.  any  fuel  or  fuel 
additive  for  use  in  light-duty  motor 
vehicles  manufactured  after  mode!  year 
1974  which  is  not  substantially  similar 
to  any  fuel  or  fuel  additive  utiHzed  in 
the  certification  of  any  model  year  1975. 
or  subsequent  model  year,  vehicle  or 
engine  under  section  206  of  the  Act. 
EPA  has  defined  "substantially  similar" 
at  56  FR  5352  (February  11. 1991). 
Section  211(f)(1)(B)  of  the  .Act  makes  it 
unlawful,  effective  November  15,  1990, 
for  any  maiHtfacttn^r  of  a  fuel  or  fuel 
additive  to  firs*  introduce  into 
commerce,  or  to  increase  the 
concentration  in  use  of,  any  fuel  or  fuel 
additive  for  use  by  any  person  in  motor 


vehicles  manufactured  after  model-yenr 
1Q74  which  is  not  suh^tcintiallv  simiiur 
to  any  hiel  or  fuel  additive  uti!i?ed  in 
the  certificatiun  of  any  mixiel  year  l'*75, 
or  sub'.equenl  model  year,  vehicle  or 
e.igine  under  se«:tion  206  of  the  Act. 
Thus,  section  211(r)(li(H)  expands  the 
prohibitions  of  211(f)!l)(A),  which 
apply  only  to  light-du'v  vehicles. 
Section  211(n(4)  of  the  .Act  provides 
that  upon  appliciition  by  any  fuel  or  fuel 
additive  manufacturer,  the 
Administrator  of  EPA  may  waive  the 
prohibit:nns  of  se<:tion  211(f)(l}if  the 
Administrator  determines  that  the 
applicant  has  established  that  such  fuel 
or  fuel  additive  will  not  cau.se  or 
contribute  to  a  failure  of  any  emission 
control  device  or  system  (over  the  u.seful 
life  of  any  vehicle  in  which  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emissions  standards  to  which  it  has 
been  certified  pursuant  to  section  206  of 
the  Act.  If  the  Administrator  does  not 
act  to  grant  or  denv  a  waiver  within  180 
days  of  receipt  of  the  application  the 
statute  provides  tnat  the  waiver  shall  be 
treated  as  granted.  The  subject  of  this 
notice  is  an  application  by  Ethyl  under 
section  211(f)(4)  of  the  Act  for  a  waiver 
for  the  fuel  additive 
methylcyclopentadienyl  manganese 
tncarbonyl  (MMT),  commercially 
lal)€led  by  Ethyl  as  HiTEC  3000.  to  be 
blended  in  unleaded  gasoline  resulting 
in  a  level  of  0.03125  [Vx^  gram  per 
gallon  manganese  (gpg  Mn). 

This  Agency  action  is  a 
reconsideration  of  Ethyl's  fourth 
application  for  a  waiver  for  MMT. 
Ethyl's  first  application  was  submitted 
on  March  17,  1978  for  concentrations  of 
MMT  resulting  in  Vi«  and  \'ij  gpg  Mn 
in  unleaded  gasoline.  Ethyls  second 
application  was  submitted  on  May  26, 
1981  for  concentrations  of  MMT 
resulting  in  Vm  gpg  Mn  in  unleaded 
gasoline.  The  Administrator  denied 
these  requests  for  waivers.  The 
derisions  and  justifications  thereof  mav 
be  found  m  the  September  18,  19"a 
Federal  Re^istpr.  43  FR  41424,  and  the 
December  1,  1981  Fedrral  Register  A'^ 
FR  58630.  Ethyl's  third  application.  A-as 
submitted  on  May  9,  1990,  for 
concentrations  of  MMT  resulting  in  a 
level  of  0.03125  (Viz)  gpg  Mn  in 
unleaded  gasoline  (the  same  levels 
which  are  requested  in  the  application 
which  is  the  subject  of  today's  notice). 
Ethy!  v;ithdre\v  its  th'rd  application  on 
November  1,  1990,  before  the  deadline 
for  the  Administrator  to  make  a 
determination  on  the  appli!;ation. 
Because  no  determination  had  been 
made  at  the  t:me  that  Ethyl  withdrew 
that  application,  EPA  accepted  the 


'  56  m  2572< 


withdrawal  and  immediately  terminated 

the  proceeding?  without  actinii  on  the 
application 

On  )anuar>'  8,  19^2,  the  Administrator 
of  EPA  denied  Ethyl's  fourth  application 
for  a  waiver  (5  7  FR  2535,  January  22, 
1992).  The  apphcation  was  denied 
based  in  part  upon  data  submitted  by 
Ford  Motor  Company  which  indicated 
that,  for  the  model  groups  tested  by 
Ford  and,  for  the  conditions  under 
which  Ford  tested  i!s  vehicles,  the 
increases  in  hydrocarbon  exhaust 
emissions  as  a  result  of  the  use  of  MMT 
were  substantially  greater  than  those 
observed  m  the  Ethyl  test  program.  In  its 
decision,  the  Agency  stated  that  a  iikelv 
factor  which  might  account  for  the 
differences  observed  between  the  Ethyl 
and  Ford  test  programs  was  the  severity 
of  the  driving  cycle  However,  the 
Agency  also  concluded  that  other 
factors  might  be  responsible  for  the 
observed  differences. 

In  the  denial  decision,  the  Agency 
stated  that  it  had  always  accepted  data 
from  test  programs  which  "model"  the 
Heet  in  support  of  waiver  applications, 
but  that  if  an  interested  partv  were  to 
present  data  indicating  that  a  potential!) 
significant  subset  of  the  fleet,  not  tested 
by  the  applicant,  was  especially 
susceptible  to  the  negative  effects  of  the 
additive,  the  Agency  could  reasonably 
require  specific  testing  on  representative 
models  of  that  sub-fleet, 

In  Its  decision,  the  Agency  also  stated 
that  it  believes  it  is  reasonable  to  take 
into  account  the  ef.*"ect  of  a  fuel  on 
vehicles'  ability  to  meet  future 
emissions  standards  (The  "Tier  I" 
tailpipe  standards  prescribed  bv  section 
202(g)  of  the  Act  begin  to  take  effect  in 
model  year  1994,  which  begins 
approximately  in  September  1993.') 
Therefore,  regarding  the  Ford  data 
mentioned  above,  the  Agency  stated  m 
its  decision  that  the  concerns  raised  by 
those  data  related  to  both  current  and 
future  standards. 

On  February  13,  1992,  Ethyl  filed  a 
petition  for  review  of  the  January  8, 
1992  waiver  denial  decision  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  EPA  and 
Ethyl  subsequently  entered  into 
dis<^:ussions  concerning  a  possible 
settlement  of  the  court  case  In  the 
context  of  those  discussions.  Ethyl 
submitted  to  the  Agency  new  emissions 
test  data  developed  by  Ethyl  since  the 
denial  decision 

In  its  new  test  program.  Ethyl  tested 
six  pairs  of  1991  Escorts,  using  both  the 
relatively  high-speed  driving  pattern 
similar  to  that  utilized  by  Ford  in  its 
testing  of  1991  Escorts  (the  Ford  cycle) 


and.  also,  after  changing  emissions 
system  components  (catalyst  and 
oxygen  sensor),  the  driving  cycle  used 
by  Ethyl  in  the  original  test  program 
(EPAs  durability  certification  cycle  also 
known  as  the  AMA).  Half  of  the  vehicles 
iitiJized  MMTcontaining  fuel  and  half 
were  run  on  clear  fuel  (fuel  not 
containing  MMT).  Ethyl  also  performed 
some  catalyst  efficiency  tests  on  these 
vehicles  utilizing  a  "slave  engine".^ 

Ethyl  also  tested  six  1988  Escorts 
which  were  used  in  its  original  test 
program  driven  on  the  AMA  cycle.  In 
the  new  program,  after  replacing  the 
catalyst  and  oxygen  sensor.  Ethyl 
continued  mileage  accumulation,  from 
75,000  to  100,000  miles,  utilizing  the 
Ford  cycle.  Likewise,  Ethyl  tested  six 
1988  Buicks  from  its  original  fleet 
accumulating  mileage  (100,000  to 
115,000  miles)  using  the  Ford  cycle  but 
without  replacing  any  components. 

Finally,  m  this  test  program.  Ethyl 
accumulated  mileage  on  seven  pairs  of 
1992  vehicles  (four  Crown  Victorias,  six 
Buick  Regals  and  four  Ford  Mustangs) 
over  20,000  to  45,000  miles,  with  and 
without  MMT,  using  the  Ford  cycle. 

Based  on  its  inspection  and  analysis 
of  the  new  Ethyl  data.  EPA  tentatively 
concluded  that  the  data  indicate  that 
driving  cycle  does  not  contribute 
significantly  to  MMT-induced  increases 
in  hydrocarbon  emissions.  (EPA's 
preliminary  analysis  was  placed  in 
dixjket  A-92^1,)  However,  in  addition 
to  addressing  the  issue  of  driving  cycle, 
the  Ethyl  data  appeared  to  confirm  the 
finding  by  Ford  that  1991  Escorts 
experienced  a  much  higher  MMT- 
induced  HC  increase  than  that  observed 
in  other  models  tested  (either  in  Ethyl's 
new  program  or  in  the  original  Ethyl  test 
program).  The  Agency  remained 
concerned  that  these  data  could  indicate 
that  certain  engine  and  emissions 
control  system  configurations  are  more 
vubierable  to  an  MMT-induced 
emissions  increase  irrespective  of 
driving  cycle. 

To  facilitate  further  settlement 
discussions  with  Ethyl,  EPA  decided  to 
attempt  to  formulate  an  emission  testing 
program  intended  to  address  in  a  timely 
manner  specific  unresolved  issues 
concerning  the  effect  of  MMT  on 
emissions  EPA  held  a  public  workshop 
to  assist  the  Agency  in  attempting  to 
formulate  a  proposed  emission  test 
program  to  address  these  issues  (57  FR 
44740.  September  29,  1992),  In 
particular,  EPA  hoped  to  obtain 
information  and  assistance  from 


'  56  FR  25724-25790  ()une  5, 1991). 


•  A    slave  engine"  is  a  stand  alone  engine  which 
is  used  to  prod\ice  consistent  emissions  which  can 
be  tested  in  catalvsts  The  purpose  is  to  reduce  the 
inconsistencies  in  emissions  coming  out  of  the 
engine  so  specific  catalyst  effects  can  be  isolated. 


technical  experts  outside  of  the  Agency. 
Moreover,  in  view  of  the  significance  of 
any  future  waiver  decision  concerning 
MMT  for  the  auto  industry  and  the 
general  public.  EPA  was  interested  in 
obtaining  comments  concerning  a 
specific  emission  testing  program  and 
decisional  framework  designed  to 
address  and  resolve  these  issues.  The 
workshop  was  conducted  on  October 
28,  1992. 

Although  further  settlement 
discussions  between  Ethyl  and  EPA 
were  held  subsequent  to  the  public 
workshop,  the  parties  were  not 
successful  in  reaching  a  settlement. 
However,  despite  the  failure  of  the 
parties  to  reach  agreement,  EPA 
concluded  that  the  Administrator's 
denial  decision  should  be  reconsidered 
in  light  of  the  new  emissions  data 
generated  by  Ethyl  subsequent  to  the 
decision.  Accordingly,  EPA  requested 
that  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  remand  the 
denial  decision  to  enable  EPA  to 
reconsider  its  decision  concerning 
Ethyl's  application. 

On  April  6,  1993,  the  Court  of 
Appeals  issued  a  decision  granting  the 
Agency's  motion  and  remanding  the 
case  to  the  Agency  to  redetermine 
within  180  days  whether  to  grant  or 
deny  Ethyl's  application.  The  mandate 
implementing  this  judgement  was 
transmitted  to  the  Agency  on  June  3, 
1993,  thereby  beginning  the  180-day 
period  allotted  for  the  Agency's 
reconsideration.  Thus,  the 
Administrator's  final  decision  on 
remand  is  due  on  or  before  November 
30,  1993. 

Ethyl  has  conducted  and  submitted  to 
EPA  additional  data  on  emissions 
testing  with  fuels  containing  MMT  on 
five  1993  models  and  on  three 
previously  tested  1992  models.  Ethyl 
used  an  intermediate  45  mile  per  hour 
average  driving  cycle  for  mileage 
accumulation  on  the  1993  test  vehicles 
and  for  some  of  the  mileage 
accumulation  on  the  1992  vehicles  (the 
initial  mileage  accumulation  on  the 
1992  vehicles  was  generated  using  a  55 
mile  per  hour  average  driving  cycle,  i.e  . 
the  Ford  cycle). 

Ethyl  has  presently  submitted 
additional  data  for  five  1993  models 
(Toyota  Camrys,  Oldsmobile  rvchievas. 
Dodge  Shadows,  TLEV  Honda  Civics, 
TLEV  Ford  Escorts)  refiecting  45,000  to 
50,000  test  miles  of  operation  after  an 
initial  5000  mile  stabilization  period. 
Test  mileage  accumulation  for  the  1992 
vehicles  which  were  tested  varied.  For 
example,  the  1992  Ford  Crown  Victoria 
accumulated  100.000  test  miles.  By 
contrast,  the  1992  Ford  Mustang 
accumulated  45,000  test  miles,  while 
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the  1992  Bun  k  Resai  actumuiBred 
6=1,000  test  mAm.  Data  roncam  ng 
testing  completed  on  these  veh;i-!e« 
were  submitted  bv  Ethyl  on  Mav  15. 
1993,  May  28.  1993  and  lune  1    m^»3 
A  copy  of  Eihvls  d<i!a  suornis.s  on  ir.d 
Ethyl's  accompanying  ^naivsjs  have 
be«n  placed  m  the  d(x:ket  Etnv  i  has 
ai^reed  'iiat  it  w.ll  submit  siiv  d-Jdi'ional 
data  rBpreseiilin«  higher  milw»^«  testing 
of  trie  1993  VHhides  to  thd  Agency  no 
later  than  Julv  15,  1993 

EPA  inv,'<»s  conirrT'.s  on  w'-.ether  iha 
Administrator  (ihoLki  ^r^nt  or  Jen\  th.a 
wgivpr  appluation.  Ali  comments  must 
be  subni.tted  by  August  6,  1993. 

Dated  Jutip  28.  1<}93. 
Michael  H  S^itpiro. 

ACing  Msntant  Adnnnistrotar  for  Air  and 
Fudiatmn. 
IFR  I><:  Ql    :  ">)  <5  Filed  7-1-93:  845  am) 

■ILUNG  COOC  IM0-30-# 

(0PPTS-UQ211,  FRL-t€2<*-&: 

Access  to  ConfidentiaJ  Business 
InforrraUon  by  ICF,  hcorpora  ed 

*'^ENCY:  F.rvironmental  Protection 

Agency  iZFA). 
ACTION:  Notice 

SUMMARY:  EPA  has  authorirtd  its 

contrjf  tor.  ICF.  Incorporated  (ICF),  of 
Fairfax  Virgina  and  Washington,  IXI. 
for  access  to  information  which  has 
been  submitted  to  EPA  under  sections  4, 
5,  6.  and  8  of  'he  Toxic  Substances 
Control  A;  t  (TSCA).  Some  of  the 
information  may  be  claimed  or 
dute'mmed  to  be  confidential  business 
information  (CBI), 

DATlS:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  Jl'v  19,  1993 
FOR  FURniER  INKJPMAnON  COWACTT 

Susan  B.  Hazen.  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799),  OfTice  of  Pollution  Prevention  and 

Toxics.  Environmental  Protection 
Agencv,  Rm  E-545,  401  M  St.,  SW.. 
VVashihgton,  DC  20460.  (202)  554-1404. 

TDD:  (2C2]  554-€551 
SUPPt-EMEKTARY  WFORMATTON:  Under 
contract  n'unSvr  fi8-m->"in21. 
cont.'-actor  ICF.  Inc.,  of  9300  Lee 
Highway  Fairfax,  VA.  and  1850  K 
S!r»^;.  NW.  Washington.  DC  will  assist 
the  Office  of  Pivllution  Prevehticn  and 
Toxic;s  (OPPT)  in  the  development  and 
implemen'ation  of  national  regulations 
for  the  protection  of  stratospheric  ozone, 
including  the  development  of  the 
Significant  New  Alternatives PoHcy 
(SNAP)  program  under  section  612  of 

the  Clean  Air  .^ct.  

!n  atcordance  with  40  CFR  2.306(j), 
EPA  has  aetenTiined  that  under  EPA 


contract  number  68-03-0021,  ICF  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4  5  ft.  .^nd  8  of  TSCA 
to  perform  successfully  the  duties 
spocifipd  under  the  contr^:t.  ICF 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5.  6.  and  8  of  TSCA  Some 
of  the  information  may  be  ciainied  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  irfurm 
all  submitters  of  information  under 
sections  4.  5.  6.  and  8  of  TSCA  that  EPA 
may  provide  ICF  access  to  thes»  CBI 
materials  on  a  need-to-know  ba-^is  oniy 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  at  ICF's  Fairfax,  VA 
and  Washington,  EXD  sites. 

ICF  will  be  authorized  access  to  TSCA 
CBI  at  its  facilities  under  EPA's  TSCA 
Confidenttal  Business  Information 
Security  Manual.  Before  access  to  TSCA 
CBI  is  authorized  at  ICFs  sites,  EPA  will 
approve  ICF"s  security  certification 
statement,  perform  the  required 
inspection  of  its  facilities,  and  ensure 
that  the  facilities  are  in  compliance  with 
the  manual.  Upon  completing  review  of 
the  CBI  materials,  ICF  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1994. 

ICF  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  June  21, 19S3. 

George  A.  Bonina, 

Director,  Information  Mancgement  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
IFR  Doc.  93-15578  Filed  7-1-93;  8:45  am] 
BiuJNC  cooe  (SM-aO-F 
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(ER-FRL-*622-21 

Envirorr-ienlal  Impact  Statements  and 
Regulations,  Avaitabtiity  of  EPA 
Com.Tier>t» 

Availability  of  EPA  comments 
prepared  June  14, 1993  Through  June 
18,  1993  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(cl  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statenents  (ElSsj  was  pi;blish"d  m  FR 
dated  April  10,  1993  (58  FK  19392! 


Draft  ElSs 

ERP  No.  D-AFS-L6514B-OR  Rating 
EC2.  Spirit  Fire  Recovery  PrO|e(.t, 
Tinilxir  Harvest  and  Road  Construction, 
High  Spirit  Fire  Area.  Willamette 
National  Forest,  OaknJge  Ranger 
Districl,  Lane  County,  OR. 

Summary  FPA  had  environmental 
conccnis  based  on  the  potential  for 
adverse  effects  on  air  quality  and 
spotted  owls.  Additional  information 
and  c!dr;riciilion  was  needed  to:  identify 
potential  i'fr,<cts  on  air  quality;  disclose 
the  information  contained  in  the 
Biological  Evaluation  dealing  with  the 
effects  of  the  propo.sal  on  spotted  owls; 
disclose  the  noise  i:npacts  associated 
with  helicopter  logging;  pre.sent  the 
effectiveness  of  the  proposed  mitigation 
measure's:  and  descrilje  a  detailed 
monitcring  pl.tn. 

ERP  No.  D-AFS-L65 188-00  Rating 
LO,  Pacific  Yew  (Taxus  brevifolia) 
Harvesting  Program,  Implementation, 
WA,  OR.  ID  and  CA. 

Summary  EPA  had  no  objections  to 
the  proposed  project  although  it 
suggested  the  Finai  EIS  and  Record  of 
Decision  make  a  strong  commitment  to 
monitoring  yew  p(jpukitions  and 
potential  effects  Since  the  draft  EIS 
indicates  that  inventory  estimates  of 
yew  popUiUtions  are  based  on  only  1991 
and  1'192  sampling  efforts 

ERP  Nu.  I3-FHW-K4()l:/'t-AZ  Ral.ng 
EC2,  Price  Freeway  (Loop  101)  Corridor, 
Construction  Price  Road  between  the 
Superstition  Freewav  to  F' -i.ns  Road, 
Funding  and  Rightof-Way  Acquisition, 
Maricopa  County,  AZ. 

Summary  EPA  expressed 
environmental  concerns  because  of 
potential  impacts  to  air  quality  and 
conformity  requirements  of  the  Clean 
Air  Act.  EPA  reque.sted  additional 
informatiop  on  liie  transportation 
systems  management  alternative  and  air 
quality 

ERP  No.  C^-N0A-E9 1003-00  Rating 
EC2,  Red  Snapper  Reeffish  Fishery 
Management  Plan  and  Amendment  .t, 
Implementation,  Approval  of  several 
Permits  and  Special  ManaHemenl  Zones, 
(SMZ!.  Gulf  of  Mexico.  FL,'aL,  MS,  L\ 
ardT.X. 

Su:J7/riar>'-  EPA  raised  envirQiimenlal 
concerns  reg.arding  secondary  economic 
impacts  of  fishing  regulations  on 
mdu 


st'ies  and  individuals  Pissociated 
with  fishing.  EPA  supported  technical 
aspects  of  the  fishery  manngemunt  plan. 

Final  EISs 

ERP  No.  F-COE-K39035-HI,  Ewa 
Beach  Marina  Protection  Pioject, 
Con.struction  and  Development.  US 
Department  of  Army  Permit  Application 
and  US  Coa.st  Guard  Bridge  Permit,  Ewa 


Dated:  June 
WilliaaiD.  Di 

Deputy  Dined 
IFR  Doc  9:*- 1 
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Beach.  Island  of  Oahu,  Honolulu 
County,  HI, 

Summary:  EPh  requested  that  ti,e  EIS 
Record  of  Decision  include  appropriate 
commitments  to  protect  water  quality 
and  associated  natural  resources  such  as 
bottom  and  reef  communities.  EPA 
urged  the  US  Army  Corps  of  Engineers 
to  ensure  adequate  planning  efforts  for 
watershed  management,  regional 
de\'elopment  and  traffic  mitigation 
measures. 

Dalad:  June  29, 1993. 
WilliaiB  D.  Dickenon, 

Deputy  Director,  Office  ofFederul  Activities. 
jFK  "^Vk    4  ,   15728  Filed  7-1-93;  8:45  am] 
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KespQr.siOie  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
nv^eipt  of  Environmental  Impact 
Statements  Filed  June  21,  1993  Through 
June  25,  1993  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  930206.  Final  EIS.  GSA.  IL. 
Hammond  Federal  Building  and  U.S. 
Courthouse  Construction  and  Site 
"^election,  Implementation,  Lake 
Cxjunty.  IL,  Due:  August  02,  1993, 
Contact:  Barbara  Reed  (312)  353- 
5510. 
EIS  No.  930207,  Final  EIS,  AFS.  ID. 
Coeur  d  Arlene  Nursery  Pest 
Management,  Implementation,  Idaho 
Panhandle  National  Forests,  Kootenai 
Counry,  ID  f>,;e    \ij>?ijst  02,  1993. 
Contart   S^Im,  C.:;,pt>e!l  (503)  326- 
7755. 
EIS  No.  930208.  Draft  EIS,  AFS.  CO, 
Mountain  Plover  (Charadruis 
Montanus)  Management  Strategy, 
Implementation,  Pawnee  National 
Grassland,  Arapaho  and  Roosevelt 
National  Forests,  Weld  County,  CO. 
Due:  September  11, 1993,  Contact: 
)t;ff.'-ey  M.  Losche  (303)  353-5004. 
EIS  No  930209.  Draft  EIS  FRC.  AR, 
Rjver  Mountain  Pumped  Sinragt" 
Hydroelectric  Proiet;t,  FEKC  No 
1  j455.  Construction,  Operation  and 
■^lainttT.ance,  License,  Logan  County, 
AR  Dm    August  16. 1993. Contact: 
1.  n  >  ilri.mes  (202)  219-2780. 
EIS  No.  930210,  Draft  EIS,  \YS.  ID, 
Upper  Swiftwater  TuTiber  Sale  and 
Road  Construction.  Implementation, 
Selw9y  Ranger  District,  Nez  Perce 
National  Forest,  Idaho  County,  ID, 
Due:  August  "16,  1993,  Contact: 
Cynthia  A.  Lane  (ZGf-)  926-4258, 
EIS  No.  930i !  1 ,  Final  EIS,  FHW,  PA. 
PA-33  Extension,  US  22  Interchange 


in  Bethlehem  Township  to  1-78 
Interchange  in  Lower  Saucon 
Township.  Funding  and  COE  Section 
404  Permit,  Northampton  County.  PA. 
Due:  August  02.  1993.  Contact: 
Manuel  A.  Marks  (717)  782-4422. 

EIS  No.  930212,  Draft  EIS.  FHW,  WA. 
WA-520  Corridor  Improvements, 
Construction  and  Reconstruction 
between  104th  Avenue  N.E.  and  West 
Lake  Sammamish  Parkway  (Formerly 
WA-901).  Funding  arid  COE  Section 
404  Permit,  Cities  of  Bellevue  and 
Redmond,  King  County,  WA,  Due: 
August  16, 1993,  Contact:  Barry  F. 
Morehead  (206)  753-2120. 

EIS  No.  930213,  Draft  EIS,  NTS,  AK, 
Denali  (South  Slope)  National  Park 
and  Preserve  Development  Concept 
Plan.  Implementation,  Mantanuska- 
Susitna  Borough,  AK,  Due:  September 
17.  1993,  Contact:  Russell  W.  Berry, 
Jr.  (907)  683-2294. 

EIS  No.  930214,  Final  Supplement. 
AFS,  UT.  Tippets  Valley  Timber 
Harvest  Project,  Timber  Sale  and  Road 
Construction,  Implementation,  New 
Information.  Dixie  National  Forest, 
Cedar  City  Ranger  District,  Iron 
County,  UT,  Due:  May  14.  1993, 
Contact:  Ronald  Wilson  (801)  865- 
3200. 

Ttiis  is  ofilcial  Notice  of  Availability  for 
the  above  EIS.  There  was  a  45  day  comment/ 
waiting  period  ending  on  5-14-93.  The 
project  will  not  be  Implemented  for  30  days 
following  the  publication  of  this  notice  in  the 
Federal  Register  dated  July  2, 1993.  For 
further  information  contact  the  above  Forest 
Service  Representative. 

Dated:  June  29,  1993. 
William  D.  Dickerson. 
Deputy  Director,  Office  of  Federal  Activities. 
[PR  Doc  93-15727  Filed  7-1-93;  8:45  am] 
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TSCA  Cnemica:  Testt.'-ig;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKW:  Notice. 


SOMMAHY:  This  notice  announces  the 
receipt  cf  test  data  on 
tetrahromobisphenol-A-bis(ethoxylate) 
(CA- No  4  162-45-2),  submitted 
pursuant  to  a  final  test  rule  under  the 
Toxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen.  Diredor, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 


Agency.  Rra.  E-543B,  401  M  St.,  SW  , 
Washington,  DC  20460.  (202)  554-1404 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 

L  Test  Data  Submissions 

Test  data  for  tetrabromobisphenol-A- 
bis(ethoxylate)  were  submiUed  by  the 
Great  Lakes  Chemical  Corporation 
pursuant  to  a  test  rule  at  40  CFR  799 
Part  766.  They  were  received  by  EPA  on 
June  1, 1993.  The  submission  describes 
the  analytical  protocol  for  the 
determination  of  polybrominated 
dibenzo-p-dioxins  and  dibenzofurans  by 
high  resolution  gas  chromatography/ 
medium  high-high  resolution  mass 
spectrometry. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44599).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office,  Rm.  ET-G102.  401  M  St.  SW.. 
Washington.  DC  20460. 

Authority:  15  U.S.C.  2603 
Dated:  June  21. 1993. 

Charies  M.  A«ier, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  93-15577  Filed  7-1-93;  8:45  ami 
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FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

[BM-27-APR-93-02J 

Policy  Slattment  Concerning  Financial 
Assistance  to  Operating  Insured  Banks 

agency:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Policy  statement. 

SUMMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation)  by 
the  Farm  Credit  System  Insurance 
Corporation  Board  (Board)  adopted  a 
policy  statement  setting  forth  the 
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cirrumsta'ir.es  under  which  Rnanciai 
assistance  to  npflrat.ng  insured 
institutions  will  be  considered,  and  the 
terms  and  conditions  that  would  likely 
be  imposed  m  conjunction  with  the 
granting  of  assistance  The  proposed 
statement  of  policy  was  published  on 
September  8.  1992.  57  PR  40912.  The 
policy  as  adopted  was  published  in  the 
Federal  Register  on  May  7,  1993  at  58 
PR  27285  Explanatory  information  in 
response  to  comments  received  is 
published  today. 
EFFECTTVE  DATE:  Avnl  2",  1993 
F0«  FURTHER  INFORMATION  CONTACT:  Carl 
R.  Pfitzinger.  AssvA  Assunnre  Manager, 
Farm  Credit  System  Insurr-cv 
Corporatiun.  P  0.  Bo.x  9825,  McLean. 
Virginia  22102-0826,  (703)  883-4385. 
TDD  (703)  Rri3-445' 
SUPPLEMENTARY  INFORMATTON:  On 
September  8.  1992.  PR  57  40912.  the 
Corporation  published  for  comment  a 
policy  statement  setting  forth  the 
circumstances  under  which  financial 
assistance  to  operating  insured 
institutions  will  be  considered,  and  the 
terms  and  conditions  that  would  likely 
be  imposed  in  conjunction  with  the 
granting  of  assistance. 

I.  General 

Under  section  5.61  of  the  Act,  the 
Corporation  may,  in  its  sole  discretion, 
provide  financial  assistance  to  operating 
insured  banks: '  (1)  To  prevent  the 
placing  of  the  bank  in  receivership  or  to 
assist  a  bank  in  danger  of  being  placed 
in  receivership,  or  (2)  when  severe 
financial  conditions  exist  that  threaten 
the  stability  of  a  significant  number  of 
insured  System  banks  or  of  insured 
System  banks  possessing  significant 
financial  resources,  to  lessen  the  risk  to 
the  Corporation  posed  by  such  insured 
System  bank  under  such  threat  of 
instability 

In  order  for  the  Corporation  to 
provide  assistance  to  any  operating 
insured  bank,  the  Corporation  Board  of 
Di.'^ctors  must  determine  that  either;  (1) 
The  amount  of  assistance  is  less  than 
the  cost  of  liquidating  the  bank 
(including  pa\  ing  the  insured 
obligations  is^sued  on  behalf  of  the  bank) 
or  (2)  the  continued  operation  of  the 
bank  is  essential  to  provide  adequate 
agricultural  services  in  the  area  of 
operation  of  the  bank. 

Given  the  discretionary  nature  of  the 
powers  contained  in  section  5.61  and 
their  importance  to  institutions 


UMI 


'  Ai  used  in  jertj.n  5  61,  the  terms  "Insured 
Sv»iem  Bank  '  an'l    Bank  '  include  each  Production 
Credii  Asiocidli  jn  *nd  other  Associations  making 
direci  loans  under  the  auihonty  provided  under 
section  7  6  of  the  Farm  Credit  Act  of  1971.  as 
amended. 


potentially  seeking  Federal  government 
assistance  the  Board  has  determined 
that  this  Statement  of  Policy  should  be 
adopted  covering  situations  involving 
only  open,  operating  institutions.  That 
is,  those  institutions  seeking  financial 
assistance  under  section  5.61  to  remain 
operational  are  covered  under  this 
statement  of  policy;  however,  in 
weighing  a  request  for  assistance,  the 
Corporation  will  evaluate  alternatives 
for  dealing  with  troubled  institutions 
seeking  assistance,  including,  where 
appropriate,  assisting  other  Farm  Credit 
System  institutions  in  merging  with  or 
otherwise  acquiring  the  troubled 
institution. 

n.  Discussion  ut  Cumnients 

The  Corporation  received  comments 
jointly  from  The  Farm  Credit  Council 
(FCC),  on  behalf  of  its  membership,  and 
the  Farm  Credit  Banks  Funding 
Corporation,  and  from  one  Farm  Credit 
Bank.  The  Farm  Credit  Bank's 
comments  consisted  of  statements  in 
support  of  the  FCC's  comments.  A 
discussion  of  their  comments  by 
criterion  follows. 

Criterion  J — Least  Cost  Analysis 

Criterion  1 1 — Potential  Financial  Effect 
of  Assistance 

Because  the  FCC  combined  some  of 
its  comments  on  these  two  criteria,  they 
will  be  discussed  together. 

The  FCC  expressed  its  understanding 
that  "cost  to  the  Corporation"  contained 
in  criterion  1  was  limited  to  the  "cost 
to  the  Insurance  Fund"  of  the  open 
institution  assistance;  "cost"  did  not 
include  other  costs  such  as  increased 
funding  costs  to  the  System,  which  it 
believed  were  addressed  in  criterion  11. 
It  also  believed  that  the  purported 
linkage  between  Criteria  1  and  11 
needed  to  be  spelled  out  more  clearly  in 
the  final  Statement  of  Policy.  The  PCC 
further  noted  that,  in  its  view,  criterion 
1  was  more  restrictive  than  the 
limitation  contained  in  section 
5.61(a)(3)(A)  of  the  Act.  It  requested  that 
the  Corporation  give  recognition  to  this 
in  the  final  Statement  of  Policy.  In 
addition,  the  FCC  expressed  concern 
over  the  use  of  the  term  "clearly"  in 
criterion  1  and  urged  the  Corporation  to 
adopt  a  more  easily  applied  standard 
The  FCC  sought  further  clarification 
regarding  the  precise  meaning  of 
criterion  11,  namely,  if  the  primary 
concern  in  criterion  11  is  the  potential 
adverse  effect  that  open  institution 
assistance  might  have  on  other  System 
institutions,  it  believed  that  this  should 
be  made  explicit.  In  addition,  the  PCC 
believed  that  "uninsured  creditors"  are 
not  an  appropriate  concern  of  the 


Corporation,  and  the  term  should  be 
deleted  from  criterion  11. 

The  PCC  is  correct  in  its 
understanding  that  "costs"  considered 
in  evaluating  open  institution  assistance 
are  limited  to  "cost  to  the  Corporation." 
The  only  relevant  costs  are  those  to  be 
incurred  by  the  Corporation,  either 
through  open  institution  assistance  or 
liquidation.  The  Corporation  disagrees 
that  criterion  1  is  limited  and  imposes 
a  stricter  standard  than  that  in  the 
statute,  Criterion  1  merely  affirms  that 
the  "cost  test"  contained  in  the  statute 
will  be  applied. 

The  purpose  of  criterion  11  is  to 
indicate  that,  beyond  the  cost  test 
referenced  in  criterion  1,  the 
Corporation  will  evaluate  the  effect  of 
granting  or  not  granting  open  institution 
assistance  tc  the  parties  listed.  In  doing 
so,  the  Corporation  is  being  prudent  in 
assessing  the  potential  for  incurring  or 
avoiding  additional  "costs  to  the 
Corporation"  resulting  from  its  decision 
relative  to  the  request  for  assistance. 
The  Corporation  believes  it  would  be 
unwise  not  to  assess  the  potential  effects 
of  its  decision  upon  the  stockholders, 
uninsured  creditors,  and  the  financial 
markets.  The  Corporation  would  point 
out  that  in  the  case  of  an  assistance 
request  involving  an  association,  in  the 
view  of  the  Corporation,  the  lending 
bank  is  an  uninsured  creditor.  It  is  the 
Corporation's  position  that  the  only 
insured  creditors  are  the  bondholders. 

Criterion  2 — Alternative  Sources  of 
Assistance  Mast  Be  Exhausted 

The  PCC  expressed  concern  over  what 
is  characterized  as  the  all-encompassing 
language  of  this  criterion.  While 
recognizing  that  the  Corporation  desires 
potential  candidates  for  assistance  to 
attempt  to  resolve  their  problems  and 
explore  other  methods  of  self-help,  the 
FCC  believes  that  the  word  "exhausted" 
is  too  absolute  and  unyielding.  It 
suggested  that  words  such  as 
"explored"  or  "considered"  might  better 
convey  the  Corporation's  intent. 

The  Corporation  believes  that  open 
assistance  should  only  be  utilized  after 
a  troubled  institution  has  taken  every 
reasonable  step  to  resolve  its  financial 
problems  on  its  own,  including 
considering  and/or  utilizing  merger  or 
any  other  System  self-help  mechanism 
available  to  it.  The  Corporation  believes 
that  its  funds  should  not  be  utilized 
until  all  reasonable  private-sector 
solutions  have  been  attempted. 
However,  to  clarify  the  Corporation's 
position  in  this  regard,  the  word 
"exhausted"  has  been  deleted  and 
"explored  in  good  faith"  substituted. 

Tne  PCC  also  reque.'.ted  specific 
comment  as  to  whether  associations 
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ic  their  Farm  Credit  Bank  before  the 
Corporatinn  would  consider  a  request 
from  that  bank  for  "open  assistance"  as 
well  as  the  extent  that  associations 
might  be  expected  to  receive  assistance 
from  their  bank  or  other  associations  in 
the  district.  Presumably,  associations,  as 
owners  of  a  cooperative  enterprise, 
would  have  an  interest  in  the  viability 
of  their  institution.  However,  the 
Corporation  is  not  in  a  position  to  state 
r.t  this  time  what  its  expectations  might 
be  in  this  regard  in  a  particular 
(.'rcum stance.  We  intend  to  maintain  as 
nnich  flexibility  as  possible,  and  to 
e.  liuate  individual  requests  for 
assistentp  on  a  case-by-case  basis 
d'pendir.g  upon  the  circumstances 
presenl  fit  the  time. 

Criterion  3 — Viability 

The  FCC  urged  the  Corporation  to 
spell  out  m  the  final  Statement  of  Policy 
(he  kind  of  factors,  both  qualitative  and 
quantitative,  it  wiii  consider  in 
aetermining  w  nether  assistance  will 
restore  viabiir.v.  jt  aLso  sought 
confirmation  of  its  understanding  that  it 
is  largely  up  to  the  instituticHi 
requesting  a&-i>t"vnrrt  to  convince  the 
Corporatior  of  tHe  'sasonableness  of  the 
business  pt.i.T  hnd  that  the  proposal  for 
assistance  w.ll  li^d  to  the  viability  of 
the  in^itution. 

The  Co'j^(':tiO.T  appreciates  the 
FCC's  desirp  fnr  mo'-e  specificity  with 
rospect  to  im^  iTrroJ^mentation  of  this 
policy;  howevts-.  i'  is  inappropriate  to 
set  out  specihi.  standards  in  the  policy 
statement.  In  jjranting  assistance,  it  is 
the  Corporations  objective  that  the 
amount  and  form  of  assistance  extended 
will  reasonably  assure  the  viability  of 
the  recipient.  That  is,  once  the 
assistance  is  granted,  the  institution 
must,  at  a  minimum,  be  in  conformance 
with  existing  regulatory  standards,  as 
determined  by  its  regulator,  and  the 
institution's  financial  health  for  the 
im.m.eciiate  fuiarw  mustbe  reasonably 
assured,  as  determined  by  the 
Corporation.  Each  such  instance  must 
be  judged  on  a  rase-by-case  basis.  The 
FC-C  is  correct  in  assuming  that  it  is 
largely  up  to  the  applicant  to  convince 
the  Corporation  of  the  reasonableness  of 
the  business  plan  and  any  assumptions 
made  in  deriving  projections;  however, 
the  Corpontion  w;]]  make  its  own 
determinatio.T  of  viability  based  on  the 
business  pi^in  the  reasonableness  of 
assumption.s,  an.a  any  other 
circums'uTni;  e  exi'^'  ^n^  at  the  time. 

The  FCC  ri-quHstecf  rcnfirmation  that 
the  reference  to  "ad-equate  level  of 
capitalization"  relaled  directly  to  the 
Farm  Credit  Adm.inistration  iFCA) 
capital  regulations.  In  addition,  to  the 


extent  that  the  Corporation  defined 
"adequate  capital"  differently  than  FCA. 
the  FCC  urged  the  Corporation  to  spell 
out  the  kinds  of  factors  it  will  look  to 
in  determining  "adequate  level  of 
capitalization." 

The  Corporation  is  mindful  of  FCA 's 
statutory  duty  in  setting  capital 
standards  which  it  has  done  through 
regulations.  However,  the  FCA  capital 
regulations  establish  only  minimum 
capital  requirements  with  which 
insured  banks  must  comply.  Again,  the 
Corporation  will  make  a  determination 
on  a  ca.se-by-case  basis  as  to  the 
prospects  for  "an  adequate  level  of 
capitalization  within  a  reasonable 
period  of  time"  based  on  the 
circumstances  present  at  the  time.  The 
Corpoi.Rtion  has  no  statutory  or 
regulatory  role  in  the  setting  of  either 
capital  or  accounting  standards  for 
System  institutions,  and  will  make  its 
independent  business  judgment  relative 
to  adequate  capital  based  on  the  amount 
and  components  of  the  equity  accounts 
of  the  applicant  in  relation  to  asset 
quality,  management  strength,  earnings, 
liquidity,  and  any  other  factors  the 
Corporation  deems  relevant. 

Criterion  4 — Fepayment  of  Assistance 

The  FCC  expressed  general  support  of 
the  proposition  that  open  bank 
assistance  should  be  repaid;  however,  it 
expressed  concern  as  to  how  repayment 
requirements  would  be  characterized  in 
any  assistance  package  as  said 
requirements  could  impact  the  counting 
of  assistance  as  capital  under  either 
generally  accepted  accounting 
principles  or  for  regulatory  capital 
purposes. 

The  Corporation  appreciates  the 
concern  expressed  and  is  mindful  of  the 
issue;  however,  the  statute  provides  for 
numerous  methods  of  assisting  troubled 
institutions  and  the  Corporation 
beUeves  it  has  the  capacity  to  address 
this  issue  should  the  need  arise. 

Criterion  5 — Approval  of  Business  Plans 

The  FCC  expressed  support  for 
proposals  providing  for  adequate 
managerial  resources  and  Corporation 
approval  of  business  plans,  and  the 
need  for  the  Corporation  to  be  able  to 
satisfy  itself  that  the  qualifications  of 
the  continuing  hmrd  and  management 
were  adequate  It  s:<.  ;  expressed  its  view 
that  criterion  5  did  not  contemplate 
requiring  the  continuing  board  and 
management  to  submit  undated  letters 
of  resignation  as  was  prohibited  under 
section  6.6(c)  of  the  Act,  which  relates 
to  the  Farm  Credit  System  Assistance 
Board.  Section  6.6(cj  does  not  apply  to 
the  Corporation. 


The  FCC  is  correct  in  its  view  that 
criterion  5  does  not  contemplate  the 
submission  of  undated  letters  of 
resignation  in  conjunction  with  open 
bank  assistance  proposals.  However,  the 
Corporation  reserves  the  option  of 
determining  the  continued  service  of  the 
principals  specified  in  the  policy 
statement. 

Criterion  6 — Acquisition  and  Servicing 
of  Troubled  Debt 

The  FCC  supported  the  substance  of 
this  criterion. 

Criterion  7 — Contingent  Fee 
Arrangements 

While  supporting  the  concept  that  fee 
arrangements  in  conjunction  with 
requests  for  open  bank  assistance 
should  be  reasonable  and  disclosed  to 
the  Corporation,  the  FCC  expressed 
concern  regarding  the  seeming 
absoluteness  of  the  final  sentence  of  this 
criterion,  and  suggested  that  the 
Corporation  prohibit  fees  based  upon  a 
percentage  of  the  assistance  received 
rather  than  simply  prohibitii;g  all 
contingent  fees. 

It  is  the  Corporation's  position  that 
reque.sts  for  assistance  can  generally  be 
prepared  by  in-house  personnel  and  that 
outside  parties  would  generally  not  be 
needed  incident  to  a  request  for 
assistance.  Furthermore,  the 
Corporation  believes  that  fees,  to  the 
extent  that  they  are  incurred  by  troubled 
institutions  in  conjunction  with  a 
request  for  assistance,  are  ultimately 
paid  by  the  Corporation  out  of  any 
assistance  granted.  It  is  therefore  the 
Corporation's  objective  that  a  minimum 
of  fees  be  incurred  in  conjunction  with 
a  request  for  assistance.  It  is  not  the 
intent  of  the  CorpKjration  to  prohibit  or 
otherwise  inhibit  reasonable 
expenditures  in  conjunction  with  the 
implementation  of  an  assistance 
package  or  the  rehabilitation  of  a 
troubled  institution. 

After  consideration  of  the  comments, 
the  Corporation  believes  this  criterion 
otherwise  provides  sufficient  control  by 
the  Corporation  to  justify  the 
elimination  of  the  final  sentence  of 
criterion  7. 

Criterion  8 — Competitive  Bidding; 
Qualified  Acquiror 

The  FCC  urged  the  Corporation  to 
clarify  in  the  final  Statement  of  Policy 
that  the  term  "qualified  acquiror"  in 
both  criterion  8  and  9  is  intended  to 
mean  potential  merger  partner. 

The  Corporation  believes  that  the 
wording  in  the  proposed  Statement  of 
Policy  is  adequate  and  further 
clarification  is  not  needed.  Section 
5.61(a)(2)(A)  deals  with  the 
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Corporation  s  authority  to  provule 
Hnancial  assi'itance  to  a  potential 
"acquiror    of  a  troubled  farm  credit 
institution   The  Qirporation  retains  the 
right,  in  consultation  with  FCA,  to 
delermine  lh.it  an  mstitution  i>; 
statutorily  qualified  to  acquire  a 
troubled  institution  with  Corporation 
assistance,  and  is  otherwise  qualified 
from  a  managerial  and  financial 
standpoint  to  acquire  the  troubled 
institution.  In  considering  any  request 
for  open  institution  assistance,  the 
Corporation  reserves  the  option  to 
compare  the  f  ost  of  open  institution 
assistance  with  other  assistance 
alternatives  under  Section  5.61(a)(2)(A) 
or  liquidation 

Criterion  9 — '  n  rf stricted  Access 

The  FCC  expressed  its  understanding 
that  the  term    acquiror"  is  limited  to 
another  Farm  Credit  System  institution, 
that  unrestricted  access  would  not  be 
required  until  the  point  where  the 
Corporation  was  actually  exploring  the 
merger  alternative,  and  that  any 
potential  acquiror  would  be  required  to 
execute  a  confidentiality  agreement  as  a 
condition  precedent  to  being  granted 
such  access. 

The  Corporation  does  not  have 
statutory  authority  to  provide  assistance 
for  mergers  with  other  than  System 
institutions  under  the  provisions  of 
section  5.61  of  the  Act  and  System 
institutions  lack  authority  to  merge  with 
non-System  entities.  Therefore,  for  the 
purposes  of  this  policy,  "acquiror" 
necessarily  refers  only  to  other  System 
institutions.  While  the  Corporation 
reserves  the  right  to  deal  with  requests 
for  open  institution  assistance  within  a 
competitive  bidding  context,  it  is  not 
bound  to  do  so.  Should  the  Corporation 
choose  to  seek  to  reduce  its  cost  by 
soliciting  interest  from  potential 
acquirors  of  an  applicant  for  open 
institution  assistance,  the  potential 
acquirors  must  have  unrestricted  access 
to  he  books  and  records  of  the 
applicant.  It  is  expected  that  at  the  point 
the  Corporation  elects  to  consider  the 
possibility  of  an  assisted  merger  or 
consolidation,  the  applicant  will  be 
required  to  make  its  books  and  records 
available  to  the  acquiror  or  withdraw 
any  request  for  assistance.  While  the 
terms  of  any  confidentiality  agreement 
are  between  the  applicant  and  any 
qualified  acquiror,  the  confidentiality 
agreement  may  not  impede  the 
Corporation's  efforts  tn  ascertain  its 
potential  costs. 

Cntenon  UJ— Quantifiable  Limits 

The  FCC  expressed  the  understanding 
that  "quantifiable  limits"  cited  in  this 
criterion  relates  both  to  the  amount  of 


the  assistance  and  to  its  relationship  to 
particular  assets  or  liabilities,  such  as 
"particular  loans  included  in  an  assisted 
pool." 

The  FCC's  understanding  is  correct 
The  Corporation  expects  any  applicant 
to  submit  a  sound  and  well-structured 
request  detailing  both  the  amount  and 
form  of  the  assistance. 

Following  is  the  revised  Statement  of 
Policy  as  adopted  by  the  Board  of 
Directors  of  the  Corporation: 

Effective  Date:  Upon  adoption. 

Effect  on  Previous  Action:  None. 

Source  o/y4ut/jorify.  Section  5.61  of 
the  Farm  Credit  Act  of  1971,  as 
Amended  (the  Act);  12  U.S.C.  2277a-10 

Whereas,  under  section  5  61  of  the 
Act,  the  Farm  Credit  System  Insurance 
Corporation  (Corporation)  may  provide 
financial  assistance  to  operating  insured 
banks:  /I/  (1)  To  prevent  the  placing  of 
the  bank  in  receivership  or  to  assist  a 
bank  in  danger  of  being  placed  in 
receivership,  or  (2)  when  severe 
financial  conditions  exist  that  threaten 
the  stability  of  a  significant  number  of 
insured  System  banks  or  of  insured 
System  banks  possessing  significant 
financial  resources,  to  lessen  the  risk  to 
the  Corporation  posed  by  such  insured 
System  banks  under  such  threat  of 
instability. 

Therefore,  the  Farm  Credit  System 
Insurance  Corporation's  Board  of 
Dfirectors  (Board)  adopts  the  following 
policy  statement: 

In  order  for  the  Farm  Credit  System 
Insurance  Corporation  (Corporation)  to 
provide  assistance  to  any  operating 
insured  bank,  the  Corporation's  Board  of 
Directors  must  determine  that  either:  (1) 
The  amount  of  assistance  is  less  than 
the  cost  of  liquidating  the  bank 
(including  paying  the  insured 
obligations  issued  on  behalf  of  the  bank) 
or  [2]  the  continued  operation  of  the 
bank  is  essential  to  provide  adequate 
agricultural  credit  services  in  the  area  of 
operations  of  the  bank. 

Assistance  to  operating  insured  banks 
may  be  provided  directly  to  the  bank  in 
danger  of  being  placed  in  receivership, 
or  to  another  insured  bank  qualified  to 
merge  with  or  acquire  the  failing  bank. 

The  Corporation  believes  that 
proposals  for  assistance  to  operating 
insured  banks  under  section  5.61  of  the 
Act  should  be  reviewed  by  the 
Corporation  utilizing  the  following 
criteria: 


*  As  used  in  section  5.61,  (he  terms  "bltUNd 
System  Bank"  and  "Bank"  include  each  Prodnctior 
Credit  Association  and  othpr  A.ssor.iations  making 
direct  loans  under  under  the  authority  provided 
under  section  7.6  of  the  Farm  Credit  Act  of  1971, 
as  amended. 


1.  The  cost  to  the  Corporation  must  be 
clearly  less  than  other  available 
alternatives. 

2  All  alternative  sources  of  assistance 
must  be  explored  in  good  faith  prior  to 
the  Corporation's  granting  assistance. 

3.  The  proposal  must  reasonably 
anticipate  the  viability  of  the  recipient. 
including  provisions  for  the  attainment 
of  an  adequate  level  of  capitalization 
within  a  reasonable  period  of  time. 

4.  The  proposal  should  provide  for 
the  eventual  repayment  of  the 
assistance. 

5.  The  proposal  must  provide  for 
adequate  managerial  resources,  and  the 
Corporation's  approval  of  business 
plans.  Continued  service  of  any  Director 
or  Senior  Officer  serving  the  assisted 
institution  in  a  policy-making  role,  as 
determined  by  the  Corporation,  will  be 
subject  to  approval  of  the  Corporation. 
In  addition,  compensation  arrangements 
covering  Directors  and  Senior  Officers 
must  be  approved  by  the  Corporation. 

6.  The  Corporation  will  consider  on  a 
case-by-case  basis  the  nature  of  the 
financial  assistance  requested. 
Generally,  assistance  proposals  should 
not  anticipate  the  acquisition  and 
servicing  of  assets  from  the  assisted 
institution  by  the  Corporation. 

7.  Fee  arrangements  with  attorneys, 
accountants,  consultants,  and  other 
parties  incident  to  requests  for  financial 
assistance  must  be  disclo.sed  to  the 
Corporation.  Excessive  fees  are 
unnecessary  and  must  be  avoided;  fee 
arrangements  will  be  considered  in 
evaluating  the  cost  of  the  assistance 
request. 

8.  The  Corporation  retains  the  option 
of  evaluating  the  assistance  proposal 
within  the  context  of  a  competitive 
bidding  pro<.ess  and  will  consider 
soliciting  interest  from  qualified 
acquirors. 

9.  An  institution  seeking  operating 
institution  assistance  must  consent  to 
unrestricted  on-site  due  diligence 
review  by  any  potential  acquiror  that  is 
determined  by  the  Corporation  to  be 
qualified  after  consultation  with  the 
Farm  Credit  Administration. 

10.  The  proposal  must  contain 
quantifiable  limits  on  all  financial  items 
in  the  request. 

11.  The  Corporation  will  evaluate  the 
potential  financial  effect  of  the  proposal 
on  shareholders,  uninsured  creditors 
and  the  financial  markets. 

Dated  this  27th  day  of  April,  1993. 

Dated:  lun*'  28,  1993. 

By  Order  of  the  Bo.ird. 
Curtis  M.  Anderson, 

Secretory  to  the  Board,  Farm  Credit  System 
Insurance  Corporation 
IFR  Doc  93-15649  Filed  7-1-93,  8:4.5  am] 
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Minnesota;  Major  Disaster  and  Related 
Determinations 

AGENCY;  Federal  Emergency 
Management  Agency  (FEMAJ 
ACTION:  Notice 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEM.^-9g3-DR),  dated  June  11,  1993, 
and  related  determinations 
EFFECTTVE  DATE:  June  11,  1993 
FOR  FURTHER  tNFORMATKJN  CONTACT: 
Pauline  C,  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  64&-3606 
SUPPLEMENTARY  INFORMATtON:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
11.  1993.  the  President  declared  a  ma)or 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.].  as  follows 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  fn3m  severe  storms,  flooding,  and 
tornadoes  on  May  6,  1993,  through  May  19. 
1993,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  maior  disaster  de{.iaration  under 
the  Robert  T  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  maior 
disaster  exists  in  the  State  of  Minnesota 

in  order  to  provide  Federal  assistance,  you 
are  herebv  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  David  A,  Skarosi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Minnesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 


Brx)wn  C^itt'inwofxi,  Lincoln,  Lyon, 
MurtHv  Nobles  Pipestone,  Redwood  and 
RtK-:k  Counties  for  Public  Assistance. 
((lataiog  of  Federal  Domestic  Assistance  No, 
83  516,  Disaster  .Assistance) 
Jain*!*  Lee  Win. 
Dirfxtor 

JFR  D<->r:  93-15712  Filed  7-1-93;  8:45  am] 
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Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA), 
ACTK)N:  Notice 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-993-DR),  dated  June 
11.  1993  and  related  determinations. 
EFFECTIVE  DATE:  lune  25.  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington  DC  204^2,  ':"2'  R46-3606. 
SUPPLEMENTARY  INFORMATION;  Notice  is 
hereby  Kvcn  that  the  incident  period  for 
this  disaster  is  amended  to  be  May  6, 
U^93,  and  continuing. 

(Catalog  of  Federal  Domestic  Assistance  No. 
fi3  516.  Disaster  Assistance) 
Richard  W.  Krimin, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

IFR  Doc.  93-15713  Filed  7-1-93;  8:45  am] 

BILUWG  CODE  r'll-CJ-M 


FEDERAL  RESERVE  SYSTEM 

CNB  Bnacshares,  Inc.,  et  al    Notice  of 
Applications  to  Engage  de  novo  m 

Permissible  Nonbanking  Activiiies 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
( 1 2  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lf^43(r]fR))  and  §  225.21(a)  of  Regulation 
Y  (1 2  CFK  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspedion  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  22.  1993. 

A    }fdtT^\  Kt  serve  Bank  of  St.  Louis 
(Randall  C.  iiumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

I.  CNB  Bancshares,  Inc.,  Evansville, 
Indiana;  to  acquire  an  84.26  percent 
interest  in  House  Investments-Deerfield 
Commons,  Limited  Partnership, 
Indianapolis,  Indiana,  and  thereby 
engage  de  novo  in  community 
development  activities  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Lafayette,  Indiana. 

B.  Federal  Reserve  Bank  of  Kansas 

City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  ANB  Bankcorp.  Inc.,  Bristow, 
Oklahoma;  to  engage  de  novo  through 
its  subsidiary.  American  Consulting  and 
Training  Services,  Inc.,  Bristow, 
Oklahoma,  in  providing  management 
consulting  advice  to  depository 
institutions  pursuant  to  §  225.25(b)(ll) 
of  the  Board's  Regulation  Y. 

2.  Chambanco,  Inc.,  Chambers, 
Nebraska;  to  engage  de  novo  in  making 
and  servicing  loans  pursuant  to  § 
225.25{b)(l}  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  28, 1993. 
Jennifer  J.  Johnso^. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-15701  Filed  7-1-93;  8:45  am) 
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Drummond  Banking  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  noticfl 
have  applied  for  the  Board's  approval 
under  secticin  3  of  the  Bank  Holding 
Qimpanv  Act  (12  U  S  C.  1842)  and  ^ 
Z25.14  of  the  Board's  Regulation  Y  (12 
CFR  225  14)  to  be(Xjme  a  banic  holding 
c>)mpany  or  to  acquire  a  banic  or  har.k 
holding  company.  The  factors  '.'lat  are 
considered  in  artmg  on  the  applications 
are  set  forth  m  section  3(c)  of  the  Act 
f:2  I', SC.  1842icjl. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
tTfiplication  has  been  accepted  for 
processing,  it  will  also  be  availrible  for 
inspet  tioc  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser%'9  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
m.ust  include  a  statement  of  why  a 
wntten  presentation  would  not  suffice 
in  heu  of  a  hearing,  identifj'ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  26, 
1993. 

.\.  Federal  Reserve  Bank  of  Atlanta 
.Zan-i  R  Keiiey,  'v',,,e  r-^es.Jent)  104 
Marietta  Street,  N\V.,  Atlanta,  Georgia 
30303: 

1.  Drummond  Banking  Company, 
Chiefland,  Florida:  to  acquire  100 
percent  of  the  voting  shares  of 
Suwannee  Valley  Bancshares,  Inc.. 
Chiefland,  Florida,  and  thereby 
indirectly  acquire  Bank  of  Florida,  N.A., 
Chiefland,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  The  First  Trust  Holdings,  Inc., 
VVatseka,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
Trust  and  Savinis  Bank,  Watseka, 
Illmcis. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Bourbon  Bancshares,  Inc.,  Bourbon, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Wisdom  Holding 
Corporation   Salem,  Missouri   =ind 
thereby  indirectly  acquire  Deri»  County 
Bank  and  Trust  Company   Sa^m, 
Mis.souri, 


2.  First  Banks.  Inc.,  St.  Louis, 
Missouri;  to  acquire  19.99  percent  of  the 
voting  shares  of  Southside  Banrshares 
Corp.,  St.  Louis,  Missouri,  and  thereby 
indirectly  acquire  South  Side  Ndtional 
Bank  in  St.  Louis,  St,  Louis,  Missouri; 
Bay-Hermann-Berger  Bank.  Hermann, 
Missouri;  State  Bank  of  DeSoto,  DeSoto. 
Missouri;  Bank  of  Ste.  Genevieve,  Ste. 
Genevieve,  Missouri;  and  The  Bank  of 
St.  Charles  County,  St.  Charies, 
Missouri. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
aty,  Missouri  64198: 

1.  FNB,  Inc..  Greeley,  Colorado;  to 
acquire  88.25  percent  of  the  voting 
shares  of  Poudre  Valley  Bank.  Fort 
Collins.  Colorado. 

E.  Federal  Reserve  Bank  uf  Dallas  ;VV. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Finger  Interests  Number  One,  Ltd., 
Houston,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  CBH, 
Inc.,  Wilmington,  Delaware;  and  Charter 
Bancshares,  Inc.,  Houston,  Texas,  and 
thereby  indirectly  acquire  University 
National  Bank,  Galveston,  Texas; 
Charter  National  Bank-Colonial. 
Houston,  Texas;  and  Charter  National 
Bank-Houston,  Houston,  Texas, 

2.  First  Sonora  Bancshares,  inc., 
Sonera,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Sonora  Delaware  Bancshares.  Inc.. 
Dover,  Delaware,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Sonora,  Sonora,  Texas. 

3.  First  Sonora  Delaware  Bancshares, 
Inc.,  Dover,  Delaware;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  sliares  of  The  First 
National  Bank  of  Sonora.  Sonora,  Texas. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  First  Security  Corporation,  Salt 
Lake  City,  Utah;  to  merge  with  First 
National  Financial  Corporation, 
Albuquerque,  New  Mexico,  and  thereby 
indirectly  acquire  First  National  Bank  in 
Albuquerque,  Albuquerque.  New 
Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  28, 1993. 
Jennifer  |.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-15703  Filed  7-1-93;  8:45  am) 
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Society  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filnd  an  application  under  §  225,2T(a)>l} 
of  the  Board's  Regulation  Y  (12  CFR 
225, 23(a)(1))  for  the  Board's  approval 
under  section  4fc](a)  of  the  Bank 
Holding  Company  Act  (12  U.S  C. 
1843(c){R)}and  §'22.5  21(i)  of  Regulation 
Y  (12  CFR  225  21(a))  to  commence  or  to 
engage  de  novn.  eithur  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  bie  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  off.ces  of  the  Board  of 
Governors.  Interested  persons  may 
express  tVieir  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  'reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  pos.sible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicls  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  Uian  July  2R.  1993, 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J,  Wixtod,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Society  Corporation,  Cleveland, 
Ohio;  to  engage  de  nnvo  through  its 
subsidiary.  Society  Equipment  Leasing 
Company,  Cleveland,  Ohio,  in  real 
property  leasing  activities,  including, 
without  limitation,  the  origination  and/ 
or  servicing  of  lease  transactions, 
leasing  real  property,  acting  as  agent, 
broker  or  advisor  in  leasing  such 
property  and  in  any  real  property 
leasing  services  incidental  thereto 
pursuant  to  §  225.25(b)(5);  and 
commercial  loan  transactions 


(including,! 
credit  and/c 
agreements 
associate  th 
financing  oi 
pursuant  to 
Regulation  ' 

Board  of  G( 
System,  June 
Jeiuiifer  J.  Jol 
Associate  Sec 
(PR  Doc  93-: 

BILLMQ  CODC  I 


DEPARTME 
HUMAN  SEI 

Food  and  D 

[Docket  No.  £ 

Guideline  fc 
Blood  Estat 


summary:  T1 

Adm.ini.strat 
availability  i 
"Guideline  i 
Blood  Estabi 
intended  to . 
blood  and  bl 
developing  t 
programs  th; 
recognized  f 
good  manufi 
FDA  is  requf 
the  draft  anc 
to  determine 
are  warrante 
DATES:  VVntt 
1993 

ADDRESSES:  ; 

single  copie; 
Assurance  ir 
the  Congress 
Branch  (HFTs 
Evaluation  a 
Drug  Admin 
Pike,  Rockvi 
295-9000.  S( 
adhesive  lab 
processing  y 
written  comr 
to  the  Docke' 
(HFA-305).  I 
Administrati 
Parklawm  Dr, 
Requests  and 
identified  wi 
found  in  brae 
document.  T 
received  com 
public  exami 


(including,  but  not  'imited  to,  involving 
credit  and/or  term  loan  credit 
agreements  and  the  promissory  notes 
associate  therewith)  relating  to  the 
financing  of  personal  or  real  property 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y 

Brtani  of  Governors  of  the  Federal  Reserve 
System,  fune  28, 1993. 
Jennifer  J.  Johnson, 
Asscx-iate  Secretary  of  the  Board. 
(FRDoc  93-15704  Filed  6-30-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  91  ^M)450] 

Guideline  for  Quality  Assurance  in 
Blood  Establishments;  Availability 

AGENCY:  Food  and  Drjt:  Administration, 
HHS. 

ACTION:  Notice 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
availability  of  a  draft  entitled 
"Guideline  for  Quality  Assurance  in 
Blood  Establishments."  The  guideline  is 
intended  to  assist  mianufacturers  of 
blood  and  blood  components  m 
developing  quality  assurance  (QA) 
programs  that  are  consistent  w  ith 
recognized  principles  of  QA  and  current 
good  manufarturing  practice  (CGMPj 
FDA  is  requesting  written  comments  on 
the  draft  and  will  review  the  comments 
to  determine  whether  further  revisions 
are  warranted. 

DATES:  VVntten  comments  bv  August  31, 
1993, 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guideline  for  Quality 
Assurance  in  Blood  Establishments"  to 
the  Congressional  and  Consumer  Affairs 
Branch  {HFM-\2].  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration.  1401  Rockville 
Pike,  Rockville,  MD  208,52-1448,  301- 
295-9000.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Submit 
written  comments  on  the  draft  guideline 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guideline  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4pm.,  Monday  through  Friday. 
FOR  RJRTHER  INFORMATION  CONTACT:  Ann 
Kt*ed  Games,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
144?,  3 n 1-295-9074 
SUPPLEMENTARY  INFORMAT»ON; 

I.  Draf^  "Guideline  for  Qualify 
.Assurance  in  Blood  Establish'rruTiis" 

The  draft,  dated  June  17,1993,  was 
prepared  by  the  Office  of  Blood 
Research  and  Review  (formerly  the 
Office  of  Biologies  Research)  and  the 
Office  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Office  of  Regional  Affairs. 
FDA.  The  draft  was  developed  from  the 
background  information  document  that 
was  provided  at  an  FDA-sponsored 
public  workshop  on  quality  assurance 
in  the  manufacture  of  blood  and  blood 
components.  The  workshop,  which  was 
announced  in  the  Federal  Register  of 
December  13. 1991  (56  FR  65094).  was 
held  on  January  21  and  22, 1992,  in 
Bethesda,  MD.  The  draft  includes 
discussions  of  the  following:  (1)  The 
general  concepts  of  a  quality  control/ 
assurance  program;  (2)  the 
responsibilities  of  the  quality  control/ 
assurance  unit;  and  (3)  the  biological 
product  and  blood  and  blood 
component  regulations  in  21  CFR  parts 
600  through  680  and  the  current  good 
manufacturing  practice  regulations  in  21 
CFR  parts  210  and  211.  Additionally. 
the  draft  contains  a  glossary,  a  reference 
page,  and  an  appendix  that  provides 
examples  of  the  regulations  in  21  CFR 
parts  210  and  211  and  21  CFR  parts  600 
through  680  supplementing  each  other. 

II,  Request  for  Comnienis 

FDA  IS  making  this  draft  guideline 
available  for  public  comment  and  will 
consider  such  comments  in  determining 
whether  to  revise  the  draft.  Because 
f-DA  is  in  the  process  of  revising  21  CFR 
10  HiJfbj,  FD.A  is  not  issuing  this 


doc 


ument  under  the  authority  of  21  CFR 
10  90(b),  and  the  document,  although 
called  a  guideline,  does  not  bind  the 
agency  and  does  not  create  any  rights, 
privileges,  or  benefits  on  or  for  any 
person.  Manufacturers  of  blood  and 
blood  components  may  follow  the 
guideline  or  may  choose  to  use 
alternative  procedures  not  provided  in 
the  guideline.  Manufacturers  of  blood 
and  blood  components  may  wish  to 
di.scuss  the  alternative  procedures  with 
FDA, 

F'D.^  Ix'lit  \  es  that  a  quality  assurance 
program  is  an  essential  part  of  CGMP  for 
blood  establishments.  The  agency 


intends  to  consider  rulemaking  to  codify 
some  or  all  of  the  specific  principles 
discussed  in  the  draft  guideline. 

Interested  persons  may,  on  or  before 
August  31, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 

Dated:  June  28, 1993. 
Nfichael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc  93-15642  Filed  6-30-93;  8:45  am] 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25, 
1970,  and  56  FR  29484,  June  27, 1991. 
as  amended  most  recently  in  pertinent 
part  57  FR  14584.  April  21.  1992)  is 
amended  to  reflect  a  realignment  and 
consolidation  of  functions  in  the  Center 
for  Devices  and  Radiological  Health 
(CDRH).  Office  of  Operations,  Food  and 
Drug  Administration  (FDA).  FDA 
proposes  to  consolidate  its  postmarket 
management  activities  within  CDRH 
into  a  new  Office  of  Surveillance  and 
Biometrics.  The  new  Office  will  consist 
of  statistical,  epidemiological,  and 
postmarket  surveillance  study  functions 
transferred  from  the  Office  of  Science 
and  Technology  and  functions 
pertaining  to  the  review  and  analysis  of 
adverse  device  experience  reporting 
transferred  from  the  Office  of 
Compliance  and  Surveillance  (which 
will  be  retitled  as  the  Office  of 
Compliance).  This  Office  will  also 
provide  extensive  support  to  device 
evaluation  premarket  review  activities. 

Under  section  HF-B,  Organization: 

1.  Under  the  Office  of  Operations 
{HFA9),  Center  for  Devices  and 
Radiological  Health,  delete 
subparagraph  Office  of  Compliance  and 
Surveillance  (HFWC)  in  its  entirety  and 
insert  a  new  subparagraph  Office  of 
Compliance  (HFWC)  reading  as  follows: 

Advises  the  Center  Director  and  other 
Agency  officials  on  legal, 
administrative,  and  regulatory  programs 
and  policies  concerning  Agency 
compliance  responsibilities  relating  to 
medical  device  and  radiological  health 
activities. 
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Develops,  directs,  cocrdinales, 
pvaluates,  and  monitors  compliance 
prograrrs  covonng  regulated  industry. 

Conducts  Held  tests  and  inspections 
when  necessary  for  regulatory  purposes 
and  eva'rjated  industry  quality  control 
and  testing  prc^irams  to  assur^^ 
romplianco  w,th  reKnli)t;.ins. 

Provides  adv;r.8  to  Agency  field 
offices  on,  and  manages  Center  activities 
relating  to  legal  actions,  case 
development,  and  contested  case 
assistance. 

Designs,  develops,  and  implements 
Center  programs  to  register  device 
establishments  and  list  products. 

Manages  and  coordinates  Center 
activities  under  the  Government-wide 
Quality  Assurance  and  Bioresearch 
Monitoring  Programs. 

Coordinates  all  field  planning 
a  tivities  and  issues  all  field 
assignments  for  the  Center. 

Provides  technical  support  and 
guidance  in  the  development  and 
review  of  standards  and  regulations,  and 
the  training  of  Federal  and  Slate 
compiianc-e  personnel. 

Acvises  actual  or  potential 
r".anufacturers  concerning  the 
r-quirements  of  the  law  and  regulations. 

2.  Ekuete  suhrar- i^^'sph  Office  of 
Saence  and  T~rhni.;ogy  (HFWE)  in  its 
entirpty  and  insert  a  new  subparagraph 
Oificp  n*  :>  -    rce  and  Technology 
iI{F"iVEl  redcmg  as  follows: 

Provides  scientific  support  and 
laboratory  analyses  in  response  to  the 
program  needs  of  the  Center  and  other 
Agency  components. 

Plar.s.  develops,  and  implements  an 
intramural  science  program  covering 
key  areas  of  engineering,  physics,  and 
biology;  develops,  modifies,  and 
validates  test  methods  and  measurement 
techniques,  risk  assessments  and  hazard 
analyses,  and  generic  techniques  to 
erh  •: '  e  product  safety  and  usefulness. 

Pr-  .    :;'s  scientific  and  engineering 
=; .[  port  in  the  review  of  regulatory 
documents,  the  development  of 
regulatory  decisions,  and  the  analysis  of 
post  market  surveillance  issues. 

Plans,  conducts,  or  stimulates 
resnarch  on  the  human  health  effects  of 
r&dintion  and  medical  devices. 

Participatps  in  the  development  of 
national  and  international  consensus 
standards  and  voluntary  guidelines 
through  interaction  with  appropriate 
national  and  international  standards 
committers 

Conducts  Uihnr-i*--r-.  I'.vestigations 
related  to  ex;sting  &::C  emerging  health 
technologies. 

3  Insert  a  new  subparagraph  Office  of 
Sun-ciiiance  and  Biometrics  (HFWH) 


.'eading  as  follows;  Office  of 
Surveillance  and  Biometrics  IHF\Ml} 
Advises  the  Center  Director  and  other 
Agency  officials  on  Center  pro^rams  and 
policies  concerning  postmarket 
management  activities  for  medical 
devices  and  radiological  products. 

Designs,  develops,  and  implements  a 
Center  program  to  acquire  device 
experience  information;  identifies  and 
analyzes  device  problems;  develops 
solution  strategies  to  such  problems; 
and  tracks  programs  and  solution 
implementations. 

Provides  statistical,  epidemiological, 
and  biometric  services  in  support  of  the 
operating  and  administrative  programs 
of  the  Center. 

Represents  the  Center  with  other 
government  agencies,  industry,  and 
consumer  organizations  on  issues 
concerning  postmarket  management 
activities. 

Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  eff'jct  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated:  June  23, 1993. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
IFR  Doc  93-15717  Filed  7-1-93;  8:45  am] 
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Reqi>es!  tor  Nontnations  for  Members 

on  Pubhc  Advisory  Comrnltlees; 
Vetennary  Medcine  Advisory 

Cor'nr-i^i'>'? 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKJW:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
the  Veterinary  Medicine  Advisory 
Committee  in  FDA's  Center  for 
Veterinary  Medicine.  Three  vacancies 
will  occur  on  the  committee  on  October 
31. 1993. 

FDA  has  a  special  interest    n  assur;:  g 
that  women,  minority  groups,  and  tiie 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  or  physically  handicapped 
candidates. 

DATES:  No  cutoff  date  is  established  for 
receipt  of  nominations,  except  that 
nominations  for  October  31, 1993. 


vacancies  sh.ocid  he  "j'Jim.itVd  as  soon 
as  possible 

ADDRESSES:  All  nominations  for 
menibership  should  \>e  submitted  to 
Gary  E.  Stefan  (address  below). 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
E.  Stefan,  C.cnter  U^r  Veterinary 
Medicine  (HFV-244).  Food  and  Drug 
Administration,  7500  Standish  PI., 
P.ockville,  MO  20855.  301-295-«769. 

SUPPLEMtNTARY  tNFCHMATlON:  FT)A  is 
requesting  nominations  for  members  to 
serve  on  the  committee.  The  vacancies 
that  will  occur  in  October  1993.  will  be 
in  the  small  animal  medicine, 
pharmacology,  and  consumer 
representative  areas.  However, 
nominations  in  all  the  fields  listed 
below  will  be  accepted  at  any  time. 

The  function  of  the  committee  is  to 
review  and  evaluate  available  data 
concerning  safety  and  effectiveness  of 
marketed  and  investigational  new 
animal  drugs,  feeds,  and  devices  for  use 
in  the  treatment  and  prevention  of 
animal  disease  and  increased  animal 
production. 

Crit('r;a  for  Ntpnibcrs 

Persons  nominated  for  membership 
on  the  Veterinary  Medicine  Advisory 
Committee  shall  have  adequately 
diversified  experience  appropriate  to 
the  work  of  the  committee  in  such  fields 
as  companion  animal  medicine,  food 
animal  medicine,  avian  medicine, 
microbiology,  biometrics,  toxicology, 
pathology,  pharmacology,  animal 
science,  and  chemistry.  The  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  is  subject  to 
review,  but  may  include  experience  in 
medical  practice,  teaching,  and/or 
research  relevant  to  the  field  of  activity 
of  the  committee.  The  term  of  office  is 
4  years. 

Nomin.Uion  Prof  edures 

liiterestf'd  p-  rsons  may  nominate  one 
or  more  qualified  persons  for 
!r;en:h>^"rship  on  tlie  committee. 
.\u;n!natir.r,s  shall  slate  that  the 
nominee  is  wiiling  to  serve  as  a  member 
of  the  committee  and  appears  to  have  no 
conflict  of  interest  that  would  prtH.lude 
committee  n^.embership  FDA  will  ask 
the  potential  candidates  to  provide 
detailed  information  concerning  such 
matters  as  employnieiit,  rmnnriai 
holdings,  consultancies,  and  resenn.h 
grants  or  contracts  to  permit  evaluaMon 
of  possible  sources  of  cnnfl.fl  of 
interest. 


UMI 


tederai  Register  /   V 
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l•"-)<^3 


'-9fil 


as  soon 


unate  one 


Th;s  no'ire  is  .ss.jed  "onder  the 
f  uoerfjl  Advisor)  Clksmmittee  Act  {5 
U  S  C.  ajrp.  2]  and  21  CFR  part  14. 
relating  to  advisory  committees. 

:>  *'  '      .ne23,  1993 
jane  £.  Hanney, 

Deputy  Commissioner  for  Operatiora. 
[FR  Doc.  93-V'O  Filed  7-1-93;  8:45  am) 
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[C>o:k»t  No   SiW~047-^ 

ABIOME:^.  'r,c.;  Premarket  Appfovai  o1 

ASiOMEO-f:  BVS  5000T  BrVe  itnc-Br 
Suppcv:  System 

ACiEfcy;  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
AJTi  station  (FDA)  is  announcing  its 
apprrjva]  of  the  application  by 
ABIONIED  Lnc,  Danvf>rs  K!A,  for 
premarket  approval,  i.;.uMr  .-.ecticn  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  ABIOMED*  BVS 
5000®  Bi-Ventricular  Support  System 
(BVS).  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Par.t^!   R:  A  s  Center  for 
Devices  and  Radiological  Haalth  (CDRH) 
notified  the  applicant,  by  letter  of 
November  20. 1992.  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  August  2. 1993. 
ADDRESSES;  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HJ  A-  305),  Food 
and  Drug  Administratjon.  rm.  1-23, 
12420  Parklawm  Dr  ,  Rockvide  Nff) 
20857. 

TOR  RjHTHcH  iHrC^MATtOH  '.Oh" ACT: 

Bette  Le.mpetie,  Ctj:,tt :  :'.  r  ;>h,  ;.  es  and 
Radiological  Health  (HFZr-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850,  301-427- 
1205. 

SUPPLEKENTAfiY  :Hf  0,mt.Z:OH:  On  July 
17,  1991,  ABIOMED.  Inc.,  Dan  vers,  MA 
01923.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  ABIOMED®  BVS  5000®  BVS.  The 
ABIOMED®  BVS  5000®  BVS  device  is 
a  mechanical  circulatory  support  sj'stem 
indicated  for  use  in  patients  si:ffering 
from  postcardiotomy  ventricu'ar 
dysfunction.  These  are  patienfs  who 
have  undergone  successful  cardiac 
surgery  and  subsequently  develop  low 
cardiac  oiitpu?  jn  pairing  hemod3Tiamic 
stability.  The  mtant  of  BVS  device 
therapy  is  to  provide  circulatory 
support,  restore  normal  hemodynamics. 


reduce  ventricu.ar  a    rt    „;)(<  h  iow  the 
heart  to  recover  adef,   a' f  [n*<  :  anical 
function.  The  BVS  dev.^e  .s  external  to 
the  patient  and  is  Intended  for  short- 
term  use.  After  undergoing  cardiac 
surgery,  the  patient  is  a  candidate  for 
mechanical  assistance  with  the  BVS 
device  if  she/he  meets  all  of  the 
following  criteria: 

1.  Patient  has  a  body  surface  area  > 
1 .3  m^  and  is  S  75  years  of  age. 

2.  Patient  is  in  relatively  good  health 
other  than  the  cardiovascular  problem 
for  which  surgery  was  undertaken. 

3.  All  appropnate  measures  have  been 
attempted  to  correct  low  arterial  pH, 
arterial  blood  gas  abnormalities, 
electrolytes,  hypovolemia, 
hypervolemia,  inadequate  cardiac  rate, 
dysrhythmias,  and  residual 
hypothermia. 

4.  Cardiac  resuscitation  employing 
pharmacologic  agents  in  a  systematic 
fashion  has  been  attempted.  While  the 
use  of  the  intra-aortic  balloon  pump  is 
recommendtod  prior  to  BVS  assistance, 
its  use  may  not  always  be  appropriate 
(e.g..  fibrillating  heart,  peripheral 
atherosclerosis). 

5.  Patient  is  unable  to  be  weaned  from 
cardiopulmonary  bypass  (CPBP)  or  is 
unable  to  maintain  acceptable 
hemodynamics  in  the  immediate 
postoperative  period  (<  6  hours  after  the 
first  attempt  to  wean  from  CPBP). 

On  November  25. 1991.  the 
Circulatory  System  Devices  Panel  of  the 
Medical  Devices  Ad\'isory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  November  20, 1992. 
CDRH  approved  the  application  by  a 
letter  to  tha  applicant  from  the  Arting 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effedivennss  data  on  whirii  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  end  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportune V  f  .i   \dmini8trative  k    ■  .<  «. 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  anv  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  apphcation  and  CDRH's  action  by  an 
independent  advisory  committee  of 


experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  iar 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  pubhsh  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  2.  1993,  file  with  the 
CKxJcets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C  3606(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  21. 1993. 
)owph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  aixd  Badiological  Health. 

[FR  Doc.  93-15718  Filed  7-1-43;  8  45  am) 
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National  Institutes  of  Health 

Natlona   i'  n 

tut;-  './  A.-ihfWa and 

W       >  ',    ,       ■'  !-,  «  tJ 

•r'ifti  a;  ,"    ••  *  "  ^i.;„i.^^c^^; 

t/f'  •  ■■'■:     ■. 

''5   A,v '  i-^-T-y  t,i  jh-j  for 

Arthrti  s  » :: 

M  .J  f.  z  uloskeietal  ar>d  Skin 

Diseases 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Board  for 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  on  July  26, 1993.  The  meeting 
will  be  held  at  the  Crystal  Gateway 
Marriott,  1700  Jefferson  Davis  Highway, 
ArUngton.  Virginia  222C2.  The  Board  ' 
will  meet  July  26.  8:30  a.m.  to 
approximately  4  p.m. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  to  discur-s  the 
Board's  activities  and  to  continue 
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evaluation  of  the  National  effort  to 
combat  artliritis  and  musculoskeletal 
and  skin  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Geraldine  B.  Pollen, 
Executive  Director,  National  Advisor,' 
Board  for  Arthritis  and  Musculoskeletal 
and  Skin  Diseases,  NIAMS,  Building  31, 
room  4C32,  Bethesda,  Mar>land  20892, 
(301)490-0801. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  bv 
contacting  the  National  Advisory  Board 
for  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  1801  Rockville  Pike, 
Suite  500,  Rockville,  Maryland  20852, 
{301)49&-6045. 

Datod,  June  29,  1993 
Sus«n  IL  Faldmui, 

SIH  CommJnee  Management  Office 

[FR  Doc.  93-15739  Filed  7-1-93   8  4"  air.] 
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^4atlonal  Cancer  Institute;  Meeting  of 
tha  Cancer  Canter  Support  Review 
Commlttea 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetinc;  cf 
the  Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
on  August  5-6,  1993.  Hyatt  Regencv 
Bethesda,  One  Bethesda  Metro  Center, 
Bethesda.  MD  20814. 

This  meeting  will  be  open  to  tiie 
public  on  August  5  from  8  a.m.  to  830 
am  .  to  review  administrative  details 
and  other  cancer  center  review  issues 
Attendance  by  the  pubic  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4j  and 
552b(c)(6),  title  5,  U.S  C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  August 
5  from  approximately  8.30  am  to  re<  e--;s 
and  on  August  6  from  8  am  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Ms.  Carole  Frank,  tne  Committee 
Management  Officer,  National  Cancer 
Institute.  Executive  Plaza  Nortii.  room 
630,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301-496- 
5708)  will  provide  a  summary  of  the 


meeting  and  the  roster  of  committee 
members,  upon  request. 

Dr  David  E  Maslow,  Scientific 
Review  Administrator,  Cancer  Center 
Support  Review  Committee,  National 
Cancer  Institute.  Executive  Plaza  North, 
Room  643A.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301- 
496-2330)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
nf>ed  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr  David  Maslow,  (301)  496- 
2330  in  advance  of  the  meeting. 


(fJdtdioR  f)f  Fe^' 


Domestic  Assistance 


Pr')Kram  Numr)*>rs  93  393,  Cancer  Cause  and 
ProvHr.tinn  Rps»>a.'r,h.  93  394.  Cancer 
LVf«,tion  md  Diai^nosis  Research,  93  395, 
Cancer  Treatment  Research,  93.396,  Cancer 
Biology  Research,  93.197,  Cancer  Centers 
Suppxjrt;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 
Dated:  June  21. 1993. 
Susan  K.  Feldxnui, 
Comnuttee  Management  Officer,  .\7H 
[FR  Doc  93-15740  Filed  7-1-93;  8  45  ami 

B4UJMQ  COOe  41 40-01 -M 


Substance  Abuse  and  Mental  Health 

Services  Administration 

Peer  Review  and  Advisory  Council 
Review  of  Grant  and  Cocparativa 
Agreennent  Applications  and  Contract 
Proposals 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTlOfl:  Notice 

SUMMARY;  This  Notice  provides  the  final 
policies  and  procedures  that  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
will  use  to  implement  the  provisions  of 
stH.tion  504  of  the  Public  Health  Service 
.\cX.  as  amended  by  section  104  of  the 
.\D.\MHA  ReoiTjanization  Act,  Public 
Law  102-321  (July  10,  1992).  These 
provisions  govern  the  peer  and 
Advisory  Council  review  of  applications 
for  grants  and  cooperative  agreements 
and  proposals  for  contracts  for 
substance  abuse  and  mental  health 
disorders  prevention  and  treatment 
services. 

SUPPt^MENTARY  tNFORMATKX:  The 
public  was  invited,  through  a  notice 
published  in  the  Federal  Register  on 
January  22.  1993  (58  FR  5747-50),  to 
provide  wntten  comments  on  these 
pohcies  and  procedures.  No  such 
comments  were  received  Beyond  minor 
technical  changes,  the  only  change  to 
the  policy  was  a  clarification  to  section 
11(c)  to  indicate  that  when  there  are 


other  situations  which  exist  in  which 
the  one-fourth  Federal  staff  limit  on 
peer  review  groups  or  the  Advisory 
Council  requirement  is  not  appropriate. 
those  situations  are  the  result  of 
exceptional  circumstances  in  which 
such  review  is  not  appropriate  or 
feasible.  For  further  information,  please 
contact  Jane  A.  Taylor,  Ph.D..  Deputy 
Director  for  Review  Policy  and 
Extramural  Operations,  Office  of 
Extramural  Programs,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  12C-26  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
MD  20857;  telephone  301-443-4256. 

Peer  and  Advisory  Council  Review  of 
Substance  Abuse  and  Mental  Health 
Prevention  and  Treatment  Grant 
Applications  and  Contract  Projects 

1 ,  Applicability 

The  policy  applies  to  competing 
applications  for  grants,  cooperative 
agreements,  and  proposals  for  contracts 
received  and/or  reviewed  since  October 
1, 1992.  under  mental  health  and 
substance  abuse  prevention  and 
treatment  programs  administered  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  or  any  of  its 
components.  The  policy  does  not  apply 
to  applications  for: 

(1)  Continuation  funding  for  budget 
periods  within  an  approved  project 
period;  or 

(2)  Supplem.ental  funding  within  a 
project  period. 


2.  Definitions 

As  used  in  this  policy: 

(a)  "Act"  means  the  Public  Health 
Service  Act.  as  amended. 

(b)  "Administrator"  means  the 
Administrator  of  the  Substance  Abuse 
and  Mental  Health  Services 
Administration. 

(c)  "Awarding  official"  means  the 
Secretary  of  Health  and  Human  Services 
and  any  other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated, 

(d)  "Budget  period"  means  the 
interval  of  time  (usually  12  months)  into 
which  the  project  Period  is  divided  for 
budgetary  and  reporting  purposes. 

(e)  "Contract  project"  means  an 
identified,  circumscribed  activity. 
Involving  a  single  contract  or  two  or 
more  similar,  related,  or  interdependent 
contracts,  intended  and  designed  to 
promote  the  mission  of  the  agency.  This 
includes  (but  is  not  limited  to):  services 
systems  development  projects,  surveys, 
demonstrations,  and  evaluation  of 
services  or  services  demonstration 
activity.  "Contract  project"  does  not 


include  contracts  for  logistical 
management,  technical  assistance.  a'\d 
purc^iase  of  supplins, 

(f)  "Contract  proposiai"  mnar;';  a 
written  offer  tj  enter  i.iio  a  ccntract, 
solicited  by  and  submitted  to  an 
awarding  official  by  an  individual  or 
non-Ffderal  orKamzation,  and  including 
at  a  minimum,  a  d.-scription  of  the 
nature,  purpose,  duration,  and  -  ost  of 
the  project  and  tiie  methods,  personnel, 
and  fadlities  to  he    t d.zed  in  carrying 

it  out. 

(g)  "Department  '  mtians  the  U.S. 
Department  nf  iiea>h  and  Human 
Services. 

(h)  "Peer  review  group"  means  a 
group  of  exDH'-'s  q-.alified  by  training 
and  expent'-;  (>  .n  p^.rticular 
programmatic,  technical,  or  scientific 
fields  to  give  expert  advice,  in 
accordan<  «  with  the  provisions  of  this 
part,  on  the  programmatic  and  technical 
merit  of  grant  or  cooperative  agreement 
epplications  or  contract  projects  in 
those  fields. 

(i)  "Projoct  approach"  means  the 
methodclo?>-  to  be  followed. 

(i)  "Pro)9<:t  concept"  means  the  basic 
purpose,  scope,  and  objectives  of  the 
project. 

(k)  "Project  per^.d    mecns  the  total 
time  for  which  support  of  a  project  has 
be«n  progra.-nmatically  approved  A 
project  period  may  consist  of  0!,t^  or 
:nore  budget  periods   "Hie  tn',d  projea 
pe.nod  comprsbs  the  or.^inai  ;;r  :;ect 
period  and  any  extensions. 

(1)  "Request  for  proposals"  means  a 
Go'.enment  soHcitation  to  prospective 
offerors  und  .^r  procedures  for  negotiated 
coriua(  ts,  to  submit  a  proposal  to  fulfill 
specific  agency  requirements  based  on 
t^rnis  and  conditions  defined  in  the 
request  for  proposals.  The  request  for 
proposals  contains  i.nfomip.tion 
.sufficient  to  enable  ell  offerors  to 
prepare  competitive  proposals,  and  is  as 
complete  as  possible  with  respect  to:  the 
i:.,.jture  of  work  to  'r>€  performed; 
dosoriptions  and  specifications  of  items 
to  be  deliv6re<i:  pe.'furm.ance  schedule; 
special  requirements  clauses,  or  other 
circumstdnces  affecting  the  contract; 
format  for  cost  proposals;  and 
evaluation  criteria  by  which  the 
proposals  will  be  evaluated. 

(m)  "Unsohoited  contract  proposal" 
has  the  sa.me  mnaning  a<:  ;n  48  CTl^, 
15,501 

3.  Establishment  and  Operation  of  Peer 

He\iew  Groups 

(a)  To  the  extent  applicable,  the 
Federal  Advisor)'  Committee  Act  [5 
C'.S.C.  App.  I),  E)epartment 
im.plem.enting  regulations  (45  CFRPart 
1 1 ),  and  Chapter  9  of  the  Department's 
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Cn'n>^'r8l  Administration  Manual  '  will 
,i^<;vern  the  establishment  and  operation 
of  pf*,'r  r»view  ^oups,  mc'udiivp  that 
;nwi!;:,j:s  hhail  t>e  o(>en  tO'  the  p:,i:j;:, 
except  as  detf  rmmed  t>y  'tie  Sti  r»t'H,ry. 

(b)  Subject  to  section  "^  and  ;  h.-agraph 
(a)  of  this  section,  the  A  imiostrator  of 
the  Substance  Abuse  and  Mental  Health 
Ser.'ices  Administration  will  adopt 
procedures  for  the  conduct  of  reviews 
and  the  formulation  of 
recommendations  under  Sections  6,  7,  8 
and  9  within  said  agency. 

4.  Composition  of  Peer  Review  Groups 

(a)  To  the  extent  applicable,  the 
selection  and  appointment  of  members 
of  peer  review  groups  and  their  terms  of 
service  will  be  governed  by  Chapter  9  of 
the  Department's  General 
Administration  Manual.  (See  Footnote 
1). 

(b)  Subject  to  paragraph  (a)  of  this 
section,  members  will  be  selected  based 
upon  their  4raining  and  experience  in 
relevant  professional,  technical,  and/or 
scientific  fields,  taking  into  account, 
among  other  factors: 

(1)  The  level  of  formal  professional, 
technical,  and/or  scientific  education 
completed  or  experience  acquired  by 
the  individual; 

(2)  The  extent  to  which  the  individual 
has  engaged  in  relevant  activities,  the 
capacities  (e.g.,  project  director, 
administrator)  in  which  the  individual 
has  done  so,  and  the  quality  of  such 
activities; 

(3)  Recognition  as  reflected  by  awards 
and  other  honors  received  from 
professional  or  scientific  organizations 
outside  the  Department;  and 

(4)  The  need  for  the  group  to  have 
included  within  its  membership  experts 
from  various  areas  of  specialization 
within  relevant  professional,  technical, 
or  scientific  fields. 

(c)  Except  as  determined  In 
accordance  with  Section  11,  not  more 
than  one-fourth  of  the  members  of  any 
peer  review  group  established  pursuant 
to  this  part  may  be  officers  or  employees 
of  the  United  States.  For  purposes  of  the 
preceding  sentence,  memberehip  on 
such  groups  does  not  make  an 
individual  an  officer  or  employee  of  the 
United  States. 

5.  Conflict  of  Interest 

(a)  Members  of  peer  review  groups 
established  pursuant  to  this  part  are 
subject  to  relevant  provisions  In  title  18 


'  The  Department  of  Health  and  Hviznan  Services 
Genera]  Administratior  Man  .,!     •  a ■  aiUble  for 
public  iiupactioa  and  :   ;  ■  r.^  dt   ■  ■>  ::>epartm«nl'« 
and  Regional  Offices'  infon  >^     ;     m, ten  listed  in 
45  CFR  5.31  and  may  be  pur    .<  >  .j  ^:om  the 
Superintendent  of  Documents.  U.S  Printing  Office, 
Washijigton,  D.C.  20402. 


c:f  the  I'ni'pd  Sta*^*.  C,<ie  relating  to 
amunal  B'.'Uw'x   !ti,e  v.)ffioeof 
Government  Etii    <  '  omdardi  of  Ethical 
Conduct  for  Em ;  ,    ,  o«&  of  the  Elxecutive 
Branch  (5  Ci  H  :  .,i  2635),  and  Executive 
Order  1122ii.  as  amended. 

(b)  In  addition  to  any  restrictions 
imposed  under  paragraph  (a)  of  this 
setiion: 

(1)  No  member  of  a  peer  review  group 
established  pursuant  to  this  part  may 
participate  in  or  be  present  during  any 
review  by  that  group  of  a  grant 
application,  cooperative  agreement 
apphcation,  contract  project,  or  contract 

Eroposal  in  which,  to  the  member's 
□owledge,  any  of  the  following  has  a 
financial  interest:  (i)  The  member  or  his 
or  her  spouse,  parent,  child,  or  partner; 
(ii)  any  organization  in  which  the 
member  or  his  or  her  spouse,  parent, 
child,  or  partner  is  serving  as  an  officer, 
director,  trustee,  partner,  or  employee, 
or  is  otherwise  similarly  associated;  or 
(iii)  any  organization  with  which  the 
member  or  his  or  her  spouse,  parent, 
child,  or  partner  is  negotiating  or  has 
any  arrangement  concerning  prospective 
employment  or  other  similar 
association. 

(2)  In  the  event  any  member  of  a  peer 
review  group  or  his  or  her  spouse, 
parent,  child,  or  partner  Is  currently  or 
expected  to  be  the  project  director, 
evaluator,  or  member  of  the  staff 
responsible  for  carrying  out  any 
activities  contemplated  as  part  of  a  grant 
application,  contract  project,  or  contract 
proposal,  that  group  is  disquaUfied  and 
the  review  will  be  conducted  by  another 
group  with  the  expertise  to  do  so.  If 
there  is  no  other  group  with  the 
requisite  expertise,  the  review  will  be 
conducted  by  an  ad  hoc  group  no  more 
than  50  percent  of  whose  members  may 
be  from  the  disqualified  group.  TTie 
composition  of  any  such  ad  hoc  group 
will  be  determined  in  accordance  with 
Sections  4(b)  and  4(c)  of  this  part  and, 
to  the  extent  feasible.  Section  4(a)  of  this 
part. 

(3)  Where  a  member  of  a  peer  review 
group  participates  in  or  is  present 
during:  (i)  Development  or  review  of  a 
project  approach  or  request  for 
proposals  by  that  group;  or  (ii)  review  of 
a  contract  proposal  by  that  group  (under 
Section  9(c),  i.e.,  after  the  issuance  of  a 
request  for  proposals);  no  contract  may 
thereafter  be  awarded  as  the  result  of 
such  development  or  review  to  said 
member,  his  or  her  spouse,  parent, 
child,  or  partner  or  any  organization  in 
which  the  mf.mber,  his  or  her  spouse, 
parent,  child,  or  partner  was  serving  as 
officer,  director,  trustee,  partner,  or 
employee  at  the  time  of  such 
development  or  review  or  with  which 
the  member,  his  or  her  spouse,  parent. 
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child,  or  partner  was  negotiating  or  had 
any  arrangement  concerning  prospecnive 
empIo>Tnent  at  said  lime. 

(4)  No  member  of  a  peer  review  group 
may  participate  in  any  review  under 
this  part  of  a  specific  grant  application 
or  contract  project  for  which  the 
member  has  had  or  is  expected  to  have 
any  other  responsibility  or  involvement 
(whether  preaward  or  postaward)  as  an 
officer  or  employee  of  the  United  States 

(c)  Where  permissible  under  the 
statutes,  standards,  and  order  cited  m 
paragraph  (a)  of  this  section,  the 
Administrator  or  his  or  her  designee 
may  waive  the  requirements  in 
paragraph  (b)  of  this  section  if  he  or  she 
determines  that  the  potential  conflict  is 
minimal  and  there  is  no  other  practical 
means  for  secunng  appropnate  expert 
advice  on  a  particular  grant  application, 
contract  project,  or  contract  proposal 

6  Grants:  Matters  To  Be  Reviewed 

(a)  No  awarding  official  will  make  a 
grant  based  upon  an  application  covered 
by  this  part  unless  the  application  has 
been  reviewed  by  a  peer  review  group 

in  accordance  with  the  provisions  of 
this  part  and  that  group  has  made  a 
recommendation  for  approval 
concerning  the  technical  merit  of  such 
application. 

(b)  The  peer  review  group  to  which  an 
application  has  been  submitted  under 
this  paragraph  shall  make  a  written 
report  on  each  application  which  shall 
contain  the  following  part.s: 

(1)  The  first  part  of  the  report  shall 
consist  of  a  factual  summary  of  the 
proposed  project,  including  a 
description  of  its  purpose,  approach, 
location,  and  total  budget 

(2)  The  second  part  of  the  report  shall 
address  the  technical  merit  of  the 
proposed  project  and  shall  consist  of  a 
critique  of  the  proposed  proiect  with 
regard  to  the  factors  described  in 
Section  7  and  such  oLher  factors  as 
specified  in  the  program  announcemient. 
This  portion  of  the  report  shall  include 

a  set  of  recommendations  with  respect 
to  the  disposition  of  the  application 
based  upon  its  technical  merit. 

(3)  For  appbcations  recommended  for 
consideration  of  funding,  the  peer 
review  panel  shall,  at  the  end  of  its 
deliberations,  provide  both  a  pnority 
score,  based  upon  the  techn-c:^l  merit  of 
the  proposed  project,  and  its 
recommendation  regarding  the 
appropriate  project  period  and  level  of 
support  for  the  proposed  project 

(c;  Recommendations  are  advisory 
and  shall  not  bind  the  awarding  official 
or  Advisory  Council,  except  that 
recommendations  of  the  peer  review 
group  for  disapproval  shall  be  binding 


on  the  awarding  official  or  Advisory 
Council. 

(d)  All  grant  and  cooperative 
agreement  applications  shall  be 
reviewed  by  the  cognizant  Advisory 
Council,  except  where 

(1)  Direct  costs  do  not  exceed  $50,000. 
or  other  amount  as  provided  by  statute; 
pr 

(2!  The  .^dmlnlstrator  approves  an 
exception  in  accordance  with  section 
11. 

(e)  No  application  shall  be  reviewed 
bv  an  Advisory  Cxjuncil  until  it  has  been 
reviewed  and  recommended  for 
approval  by  a  peer  review  group  in 
accordance  with  the  provisions  of  this 
part 

7.  Grants;  Review  Criteria 

In  carr^^ng  out  its  review  under 
Section  6,  the  peer  review  group  will 
take  into  account,  among  other  factors 
as  specified  in  the  program 
announcement- 
la)  The  potential  significance  of  the 
proposed  project; 

(bl  The  appropriateness  of  the 
applicant's  proposed  objectives  to  the 
goals  of  the  program  announcement; 

(c)  The  adequacy  and  appropriateness 
of  the  proposed  approach  and  activities; 

(d)  The  adequacy  of  available 
resources,  such  as  facilities  and 
equipment; 

(e)  The  qualifications  and  experience 
of  the  applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

(f)  The  reasonableness  of  the  proposed 
budget. 

8.  Unsolicited  Contract  Proposals; 
Matters  To  Be  Reviewed 

(a)  No  awarding  official  shall  award  a 
contract  based  upon  an  unsolicited 
contract  proposal  covered  by  this  part 
unless  the  proposal  has  been  reviewed 
and  recommended  for  approval  by  a 
peer  review  group  in  accordance  with 
the  provisions  of  this  part  and  the 
procedures  set  forth  in  41  CFR  subpart 
3-4.52. 

9.  Solicited  Contract  Proposals:  Matters 
To  Be  Reviewed 

(a)  Where  the  approach  of  a  solicited 
contract  proposed  is  defined  in  the 
agency's  request  for  contract  proposals. 
no  awarding  official  shall  issue  such  a 
request  unless  the  project  approach  has 
been  reviewed  and  recommended  for 
approval  by  a  peer  review  group  in 
accordance  with  the  provisions  of  this 
part. 

(b)  Where  the  approdcii  of  a  solicited 
contract  proposal  is  to  be  defined  Ln  the 
proposal,  no  awarding  official  shall 
award  such  a  contract  unless  the 
proposal  has  been  reviewed  and 


recommended  for  approval  by  a  peer 
review  group  in  accordance  with  this 
part. 

(c)  The  awarding  official  may  waive 
the  requirements  of  paragraph  (a)  of  this 
section  for  peer  review  before  issuing  a 
request  for  contract  proposals  if  he  or 
she  determines  that  the 
accomplishments  of  essential  program's 
objectives  would  be  placed  in  jeopardy 
by  delay,  or  that  such  review  is  not  in 
the  best  interest  of  the  Government.  The 
awarding  official  shall  specify  in  writing 
the  grounds  on  which  this 
determination  is  based.  Under  such 
circumstances,  the  awarding  official 
will  not  award  a  contract  based  on  the 
request  for  contract  proposals  unless  a 
peer  review  group  has  made 
recommendations  concerning  the 
technical  merit  of  the  project  approach 
as  defined  in  the  request  for  proposals, 
and  the  proposals  received  in  response 
to  the  request  have  been  reviewed  by  a 
peer  review  group.  The  request  for 
proposals  will  indicate  that  the  project 
approach  has  not  been  reviewed  by  a 
peer  review  group  and  that  no  award 
will  be  made  until  a  peer  review  of  the 
approach  is  conducted  and 
recommendations  made  based  on  such 
review. 

(d)  Contract  proposals  shall  be 
reviewed  by  the  appropriate  Advisory 
Council,  except  where: 

(1)  Direct  costs  do  not  exceed  the 
amount  specified  in  section  6(d)(1);  or 

(2)  The  Administrator  approves  an 
exception  in  accordance  with  section 

11. 

(e)  Except  to  the  extent  otherwise 
provided  for  by  law,  Advisory  Council 
recommendations  are  advisory  and  not 
binding  on  the  awarding  official. 

W.  Contract  Projects  and  Proposals; 
Review  Criteria 

(a)  In  carrying  out  its  review  of  a 
project  approach  under  Section  9(a)  or 
9(hl,  the  peer  review  group  will  take 
into  account,  among  other  factors,  the 
following  general  review  criteria: 

(1)  The  merit  from  a  technical 
standpoint  of  the  goals  of  the  proposed 
activitj'; 

(2)  The  adequacy  of  the  methodology 
to  be  utilized  in  carrying  out  the 
activity;  and 

(3)  1116  availability  and  adequacy  of 
the  expertise,  facilities,  and  other 
resources  necessary  to  achieve  these 
goals. 

(b)  In  carrying  out  its  review  of 
unsolicited  contract  proposals  unde» 
section  8.  the  peer  review  group  will 
take  into  account,  among  other  factors, 
those  criteria  in  section  7  which  are 
relevant  to  the  particular  proposals,  as 
well  as  the  extent  to  which  there  are 
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identified,  practical  uses  for  the 
anticipated  results  of  Lhe  activity, 
(c)  m  carrying  out  its  review  of 
solicited  contract  proposals  under 
stYTtion  9(c),  the  peer  review  group  -a,!! 
evaluate  each  proposal  in  accordaric  h 
with  the  criteria  set  forth  in  the  roqunst 
for  proposals, 

J I   Excrpttons 

The  Adn'iinistrator  may  n:ake 
exceptions  to  the  one- fourth  Fed-Tal 
staff  limit  on  peer  review  groups  and  the 
Advisory  Council  review  rBquiren;ent 
where: 

(a)  Awards  are  niandato.-\-,  or  avsurdod 
on  a  formula  or  block  grant  basis; 

fb)  Awards  are  made  to  meet  public 
health  emergencies  or  otiier  urgent 
health  problems  such  as  disastor 
assistance  or  significant  increases  ;n  v.'^i.^ 
of  a  particular  abusable  substance;  or 

(c)  Other  exceptional  situations  exist 
where  such  review  is  not  appropriate  or 
foasib'e,  su'±  as  a  time-innited 
exception  to  either  of  the  requirements 
when  it  is  not  feasible  to  conduct  such 
review  in  order  to  award  grants, 
cooperative  agryements  or  conti-acts. 

Such  exceptions  may  be  made  at  the 
discretion  of  the  Administrator  who 
may  also  approve  or  impose  alternate 
review  procedures,  as  appropriate, 

3 2.  Applicability  of  (y.her  RpgulaticT.i 

This  policy  is  in  addition  to,  and  does 
not  supersede  regulations  concerning 
any  applications,  contract  projects,  or 
contract  proposals  appearing  elsewhere 
in  title  41.  title  42,  or  title  4.i  of  the  Code 
of  Federal  Regulations. 

Dated:  June  28,  1993. 
Jo«eph  R.  Leone, 

Acting  Deputy  Administrator,  SAMHSA. 
!FR  D(X  93-1  Sf.bS  F;lnd  7-1-93;  8:45  am] 
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ACTION:  Notice, 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  of  th«  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Doclwt  No.  N-ft3-1917;  FR-3350-H-33] 

Federal  Property  Suitable  as  Faciiities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 

Development,  HUD. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  ex:  hss,  nr.a 
s.jrphjs  Federal  property  reviewed  by 
Hl'D  for  suitability  for  possible  use  to 
n^'.ist  the  homeless 
EFFECTIVE  DATE:  ]ulv  2.  1993. 
ADDRESSES:  For  further  information, 
contact  James  Forsberg,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW.. 
Washmg'on,  DC  20410,  telephone  (202) 
"0a-43j(i,  nJD  n;.n;*''"'  ff  ihehearing- 
HV:^.  speec  ;,-i:v.pai,-v>.^,  ,i    ^    708-2565, 
(these  t;-i'-'phc.np  r;.,;niDtirs  are  not  toll- 
free),  or    .1,!  [:..^  !   .i-free  Title  V 
informatic;!  i.;-ie  at  1-800-927-7588. 
SUPPLtMEhn-ARY  INFORMATION:  In 
h(,f  ordarr-i-  \m'A]  the  I><;ember  12,  1988 
(   ;rt  or  i  -r  i/s  \  ;;         '  Coalition  for  the 
Honwlfsi  V    \  I'lpram  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  himelf-ss  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
d'termined  suitable  or  unsuitable  this 

Di'ed:  June  25, 1993. 
I«cqii;e  M  Lawing, 

Dep ,.  fv  ,  1  i> ,  s  tant  Secretary  for  Economic 
Development. 
[PR  Doc.  93-15490  Filed  7-1-93;  8:45  am] 

B4UJNQC00C  4»1»-2»-M 


Office  of  the  Assistant  Secre'ar-;  'or 
Housing — Federal  Housing 
Comm,l8s!o'i»r 

iDock»»  No.  H-93-3343;  FR 3  i  3  "■  -H-Oaj 

Seclion  3  Assistance  Under  the  Loan 
Management  Sei-Aside  (LMSA) 

Program;  Announcement  of  Finding 
Awards 

AGENCY:  0*'"i(.(>  of  the  Assistant 
Secretarv  for  Hot. si r.^;— Federal  Housing 
Commiss.r'ner.  HLTJ 
ACr.ON:  A:  :ioiincement  of  funding 

awards. 


notifies  the  public  of  funding  decisions 
made  by  the  I>partraent  in  a 
competition  f  r  fj riding  under  the 
Section  8  L(  uji  Management  Set-Aside 
(LMSA)  Program.  The  announcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amounts  of  the 
awards. 


::*TtS:  July  2, 1993. 

FOR  F'uR'^ER  'NFORMATION  COW^ACT: 

Wiuiani  Scluck,  Chief,  rrogram  Support 
Branch,  Office  of  Multifamily  Housing 
Management,  Department  of  Housing 
and  Urban  Development.  451  SevenUi 
Street,  SW.,  Washington.  DC  20410. 
telephone  (202)  708-2654.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-4594.  (These  are  not  toll-free 
numbers.) 

suPPirurwTiPv  INFORMATION:  The 
pur^.,;VM  ,  ,•    ,►.      ■:,^...        ■,  was  to 
reduce  claims  on  the  Department's 
insurance  fund  by  aiding  those  FHA- 
insured  or  Secretary-held  projects  with 
presently  or  potentially  serious  financial 
difficulties. 

The  1992  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  January 
24,  1992,  at  57  FR  2954.  Apphcations 
were  scored  and  seleaed  for  funding  on 
the  basis  of  selection  criteria  contained 
in  that  Notice. 

A  total  of  $229,507,020  was  awarded 
to  266  projects.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  cf 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
E>epartment  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
as  set  forth  at  the  end  of  this  notice. 

Dated:  June  28.1993. 

Nicolaa  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 


SUMMARY:  In  accordance  with  section 
102ia)(4jtC)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
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LIST  OF  LOAN  Management  Se- as  de  (LMSAj  Projects  Funded  Dur'ng  General  Round  of  Fiscal 

YEA"  1992 


^HA  No. 


Protects  narne,  CJty  and  state 


iDwnef's  name  and  address 


^^^       Budget  au- 


funded 


REGiGN 


C1&-44003 

0^6-44011 

C1&-44C13  .. 
015-^0054    , 

01S-44O67  ,, 

0*6-44068  , 

C1&-44C72    , 
C^5-i40S1 

C16-55006 

C'6-S50C7 

C'7-35ie7 
Ci-'^UOCS  , 

0'7-44C*3 

C'7-4-t026 

C  '  7-441  CC 

C  '  7-44  *  39 

017-44204  . 

C  *  7-SH006 

023-44048  , 

023-44C99 

023-44120  , 

023-44 '43 

C23-44'58  . 

C23-442Ca 
023-55OC'5 

023-SNX« 

023-SHOO^ 

024-44OC1 

024-4400"" 

C24-550C* 


I  Eagle  Apartments  i,  Linajtr   R: 
j  Rivert)end,  Cranston,  Ri  

I  Eagie  Apartr^nts  II,  Lincoln.  RI 
Rock  Ridge,  Woonsocket  RI  


^c/^nartd  <^   Aiiaira.  4  Norton  Dr've.  Cumbertarxl.  RI  02864  

Rivert)erx)  Assoaates  oo  Natkmai  Investments,  Ltd.  1414  Atwood 
A.'snue   Jonnstcn,  ni  02919 

Norrna-xJ  H   AjIdKB  4  Sor*cin  Dnva.  Cumberland.  RI  02864  

Reiatod   Manag^'-eot  Cot.  625  Madison   **e,   New  Yofli.  NY 
10022. 
Evergreen      Apartr-.ents       East    Ev«fgre«n  Assc^ases  so  National  Investments,  Ltd.  1414  Atwood 

ProvWence,  R!  Avenue   jr/-.r ,=-:/■    "i  r,^V.9 

Cat^edfai  ScMi'S   '    P'ov.-jenca.     Ca-^x^ira,  >3'-a-3  ^a-.c  ates,  7  Jackson  Walkway.  P'cvtdence,  RI 

Festival  Fietd,  Newport,  Ri    !  Fied  Ai.*.xi«!es  l  ^    12:6  Eye  Street  NW  ,  Wa=>^,  DC,  200C5  .. 

VSoonsocKeJ  '/raga,  W-:yjosocKet,  i  Woc;^3.xk.-.ii      v  ■  age      ^vssooaias.      lf>2     Cumoertand     Street, 

fli  Wrw.s-ocKat,  Ri  02895. 

Wa)ni.i  Hiii  t^rs    Woors'Xkat,  -:     /.,ai-u  -^!i!  Group,  c/0  Fe-iand  GDnxjration,  30  MonttceWo  Boacs, 

Pawtucket  RI  02861. 
Kent  Farm  Company.  151  ^  '<»mont  Street,  Boston.  MA  021 1 1    


Kent    Farrr.    v'liiage     Lc^si    Provi- 
dence. Rl- 
Brewery  Sci'>a.'9  New  rtaven,  CT 
Sew  Hope  ^cwers  Starrrford,  CT 


Tar  Mar3i~,aJI  "^'.jse   na-'lonl,  CT 


'.<c'^eja"  ^a'K  Apts  Norwich,  CT 
V<K.s..c  Da'ciers  =^taipfiekj 
Mo^  vga-  v'lg  Arts.  Nonivich,  CT  . 


^>«9'  ■    New  Maver,  CT  

Ri.erview  A'9Sl    P'*tsfi>^iO    VA 

Litcnfi6«d     Tarace      L^jmtnste' 
MA. 

K'nyfaw*.    F'Ofas'.,    ''.,:;■''■    ,ft,,ia'"3. 

MA. 
G'S'ir'f'e^d    Gardsfis      jfesnf.eid 

■^own.  MA. 
Amy  LOwe«  rtouse,  Bc«'on   ma    . 

Hurcn  Tc-we's,  Camo'KJge,  MA  ... 
Bcwdcx-     Afa-T^rts      Maiden, 

MA 
Bet,'a''iy    Momes    i'<c      ~ia-. e"""tl, 

MA 
Sencity  hoos*.  Spo",gfiaid,  MA  .. 

Royai  Ganders  C>rc<-xd.  NH 

Coocori  Gardens   C:>rycord,  NH  . 

Ross  Coiony  Court,  Hamptpn,  NH 


Brewer,  Sqo^e  u,  '  3C  c^rospect  St..  Camtndge,  MA  02139  

Naoonai  Realty  Partners,  inc.,  oo  Mioiand  Property  Mgmt.  Inc.,  10 

E   22-<J  St.  fC7  '_:>'->oard,  iL  6C'i43. 
Tef^   M..a->'.ai'   ^4>«   A,s..Tciates,    10  Marshall  Street.   Hartford,  CT 

Brarf.ord    lAaixr     G-J.or^'    TcfMnT'Bra'-'".":   w.^^■!3f   Ass.--<:.a»8S   lP,   c-o  Ronald  A.   Nidiolso'',,   Gen. 

►-■r*:e'   6.1=;  M,;,'-<;'^  A.enue.  New  YorV.  NY  1-X22. 
M<_'>e^a,--  /g  -?  --  S.  Konover  Gp,  Konover  Residential  Corpora- 

«'.<-'"  Xi5  N.  Main  St.,  W  Hartford.  CT  06117 
Moosup  Gdns,  Lp,  c/o  S    Konover,  Konover  Pesidentiai  Corpora- 
tion. 345  N.  Main  St,  W  ^artford.  CT  061 1 1 
Mohegan  Vig  Lp  c/o  S.  Kcr-over  Gp.  Konover  Res»dentiaJ  Corpora 

tkxi.  345  N.  Main  St.  W.  Ha<-^ord  CT  0611 7. 
New  Haven  Jewteh  Cmty  Cnci  Hsg,  co  Tower  One/Towar  East.  18 

Tower  Lane.  New  Haven  CT  06519 
Riven^ew  West  Associates,  c/o  T'^e  Qrjcker  Co..  50  FederaJ  St, 

Suite  'X>0   a^stcf   MA  02110-2585. 
Liicnfieic  'd-a-e  A^isociates   oo  Ror.ald  A.  Nichotsor,,  645  Maol- 

80n  A.y'->u6    -...:*.  Ton<,  Ny  1X20 
Mohawv  -,..&',.!  Associates,  31  M.ik  Street.  Boston,  MA  02109  

Greenfield  Gardens.  Co.,  P.O.  Box  186,  Cotiasset.  MA  02025  


Q"<irtes  .'^i.e.'  f'a.'X  t.   Co  .   f^i  a  Longfellow  Place,  Boston,   MA 

02114. 
RfSt  Rea«y  Mana9en1e.it,  151  T'emont  Street.  Boston.  MA 
Nation^  Housing  MIniaWea,  115  Washington  Street  Bndgeport,  CT 

Bethany  Homes,  Inc.,  10C  »Vater  Street,  Havertiiil,  MA  01830  

Springfield  .Hciot>  GjC  ^sg    3C'7  Chestnut  Street,  Sprtngfieid.  MA 

01104. 
Royai  Gardens  C^omq<)rv   -Jo  Morton  Myerson,  1 75  Rawson  Road, 

BrooMine.  MA.  C214j5 
Concord  Gardens  Cof^.parv    co  Morion  Myerson.   175  Rawsor- 

Road.  BrooWine,  MA,  02146 
Roes  CoJony  Court.  Inc.,  Roee  CoJony  Court.  Inc  .  93  Wnnacunnet 

Road,  Unit  10.  Hampton.  NH  03842. 


24 

85 

18 
24 

74 

25 

46 
31 

47 
47 

7 

35 
35 

50 
32 
10 

20 

50 

51 

9 

41 

40 

13 

63 
108 

28 

100 

56 

59 

3 


$630,180 
2,174,7X 

518.520 
745.320 

1,968,760 

53^  XC 

1,275.12C= 
t  X7  640 

1,361,880 

1,411,740 

318,540 

1.3X360 

6.x, 'X 

1  3acox 

1,X8,000 

?89  5X 

630,  XO 

1,0-2.320 

1,571,220 

23C,4vX 
i*3a,7X 

as  1,040 

432.120 

2, 427, OX 
3.565  680 

657,720 

1 ,342.800 

1.370,340 

1 ,5O3,O6.0 

192,480 


S   2. 


UMI 


012-11048 
012-11096 
C ' 2—35593 

C: 2-65 '35 


^ordt^am     Towers,     Ne*     YorK- 

Bror.x,  NY, 
1199  Housing  Con:     Ne'*  vory- 

Manhattan.  NY 
590-600  Aasoaates   Hempstead, 

NY 

Urt)ai"'  Park.  Rochester  NY 


Terrace  Fordham  Associates.  00  U/A  Management  Corp.,  495 

Broadway,  NewYorKNY  1Xi2 
1199  Hic*.si"q  Corp.,  2120  First  A/e  ,  New  York,  NY  10029  

5Q0_5C.j   As«x  j.t?    ^""■'  Oak   Street,  Garden  City.  NY   11530- 

6543. 
I.e.  Housing  Devel    Fund  Co  ,  I  C    Houwr^g  Fund  Deveiop.  Fund 

Co..  91  A,«xa.'x:9r  B'.reet.  Rochester,  NY,  14608. 


29 

245 

103 


987,120 
7,331.160 
4,814.160 
1,417.560 
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ST  OF  LOAN  Management  Se^-Aside  (LMSA)  Prcxecs  ^'' ^^  :.)Ed  Di i»iSG  Gene^^h.,  Rcxjno  of  Fiscal 

Year  1992— Commjea 


FhA  Nc 


Protect" s  nar^e,  cl^/  anc  state- 


014-44010 
03'-44C29 
031-SH019 
036-44008 
025^55006  , 


DOO-35278 

C>0C^44147 

:>X^-S5C30 

:.33-.S5^93 

033-44002 

033-44007 

'j33-i4C  ■'  4 

033-440^9 

033-44045 
C33-44048 

033-44057 

033--44142 

033-S5OC2 

033- 5^0  e 

033-550 '8 

033-55032 

034-35156 

034-44027 

034-44049 

034-44061 

'034-44116 

034-44808  - 

034-5^021 

034^SHOC8 

034-SH015 

034-SH019 

034-SH022 


Harris  Park  Ap's  .  f^cchester  NY 


Qvi-'-.c'  £ 


&r«:  a.>T'b'..5 


LMSA 

umts. 

funded 


Harris  Par*  ^...ry^ec  Pa-tr-crshir    ^h«  Hafior^.  >-HXiS>ng  c^-'r.^rsnjp, 


1226  Eye  Stree!    \  W     vyas.'^H'.jtrx-    rX 


Grace   Oiu'cn    Va"-'    '^'or    jersey  (  Grac«  Cnu'-i-h  Va;-   >.  - -"s-  r:  ::■  ^x-',     '■«  F-ie 
i      City.  NJ  073C2 

DaugMe's   :■*   W^na-"    ^s. &.:.,. h :.  .'■■     •  ;r"    ■■;. 

07015 
BaiUnvis  A.ss-x;.nifc'     i  East  Stow  Road,  P.O.  Box  9 

NJ,  080&3-:'9§4 
VIneland  Ga-rJe  s    i   East  Stow  Road.  P.O.  Box.  Martton.  NJ 
08053-C994 


Daughters  cM  Mina.'rii.  Clifton,  NJ  . 

Baninvis      Ayartrrierts       Ajiantic 

City  NJ 
Vinelai->d  Gardens,  VmelaryJ,  NJ  . 


fw*    ...ffs*»      .'*■,    NJ, 
■  t'ftf-t    Qifton,  NJ 
'A^••!on, 


f-?EGiON:  3 


vVoods  of  Fajrtax  M.  Fairfax.  VA      )  vVaoas  y  'airfax  li,  P  0.  Box  40177,  Irvtetapolis.  IN  46240 
Par)<way    OvencK*    East     A'as^-  ■  Pa.-lcwav  Ovei.»  Fa?*  Aot   i*^     ^8C'  Avp-.l;*  ot  tt>«  Stars," Sullii 

•ngton,,  IX:  i      316   L:«  Anseie*.      a  i>» ' 

Naliey  Apartments,  ^.a'-:ic*e'   MD  i  Naltev  Apanr^-er.th  .  :c     ■  *C '   A,-snue  Ot  T>6  btars,  Sutte  315,  Loe 

An-gO'es   CA  ^'X*:: '' 
.  auckxjn  >-K>jse  Li^mted  Prtnshp.,  c/o  NC»-:p,   1225  Eye  Street 

N  ^  .  Was-iiogtor,,  DC  20005. 
Pa-vwav  C>venrx>«  »Aest  Ai:^'   Ltd.,  1801  Avenue  of  the  Stars,  Suite 

315   LOS  A.'^geies,  CA  aoct?. 
.jst  i-r  'a-s'tion,  Inc.,  215  LeJta  Street  Pittsburgh.  PA  15215  ...„ 


I  LooOo<,.n  HO'.ise  AC'ts     ,.  sest'jr:; 

I  VA, 

I  ParV'way   Ove'^x;*   Wesi    Aas'- 

I  ingtor.,  C-C 

;  J  jst  - 1  nn     '  ■■  ar.ai  tior       »-  n.sC)  t.;  -  a  '■■■ 


PA 

Penn    Ciroe    ^D^e-s     p'*tst)^'gr      F'enn  C"-:a6  T^we's  :)e.i5.;?{x-Tent  6231  Penn  Avenue,  Ptttsburgh, 

'fa  i,S2i06, 
East  Mai    As&xiaies,  6231  Eas    M«;   Associates,  Prttsburgh.  PA 

15206, 
Valley  S'^sa--    Asvciates.  901   Elizabeth  Street  Pittsburgh,  PA 

15221 
Greenw,a,  '^a-y  (,„>: 

PA  '^-POS 
3«x:!tfi  Assoaaies   -sc-CA  ■«,.,-  B. -'.I    f*'ttsburgh,  PA  15206 


PA. 
East  Mail.  Prrtsours;-   pa 

Valley  Srea.'^i  Deirn.,>-!,  PA    ... 

Greenv^ay  Pa^i^  C<y-/C    P'"sbt„.'3 

PA 
Bedclitf,  Pitsburgh,  pa 


1592  CruciWe  Street  Pittsburgh, 


C^9S^/^9w  Garoens,   ^«*  Castle    ,  Cas.xi  Assocates   :\,::>.h./:  v.'-^  '  lii-A'ai  Highway,  Ft  Lauderdale, 


PA 

Bnnton    Mane     B'bmc-:,*.    Hills, 

PA. 
Leechburg  Gardens,    Penn  Hiils 

PA. 
East  H„jc,  Pari,   *^,,^^     Pittsburgh 

PA, 
Liberty  Pafx    P'ttsburgn,  PA  


FL  333..36 
BnntoT!  Manof  Nc   1  A.s,«>:!at6S.  1225  Eye  Street,  N.W..  Suite  601. 

VVashinglon    DC  2'X<,'6 
Leechtiurg  Gar'iens   "''-.3  A,>eaieny  River  Blvd.,  Verona,  PA  15147 


Wasigate  VJiage  L  Pi^sburgh  PA 


j  EastSKle  Acts.,  Nanticoke   PA 

I  Wayr>eyie*    Apts  ,     Pr,tlaa6lp^^a 
I  Eastndge  A^!s  .  Mafistv^-g   pa 


East  Hii!3  P,a.T<  Vvt  (3  Ls    901  Elizabeth  Street  Pittsburgh,  PA 

1 522  • 
Liberty  Pant  C&fnpa-,    yC'-s  -C  North  Federal  Highway,  Ft.  Lauder- 
dale, FL  3330*) 
Broadhead     Fording      as-5, >  r-'o?       S400     Old     Court     Road, 
;      Ra^ncalistown,  MO  2'  "  33 
•Vestgate    viisage    II,    Pittsburgh,     Broaohead  Assoc.ates    *>400  Okj  Court  Road.  Randallstown   MD 

PA.  21133, 

Stonewooc    V'.llage     v'.e:,;    Ma--  I  Ptcftarrj  f  j.-e    Mr.  Richard  Fore.  General  Partner,  310  WesUake 
Chester  VH,  pa  avd  ,  Westiake  V«.,  CA  91362. 

Nanticoke  UAW  Housing,  Inc..  16  Conmerce  Drive,  Cranford,  NJ 

07016 
Waynevi,^^  -ic^T%es      c    805  East  Willow  Grove  Ave.,  Phila..  PA 

19119 
'.atKjnai  ^xsog  Pa  tj  ership,  1225  Eye  Street  N.W.,  Washington, 
DC  2'''i:Kj6 
Jamestown  Village   Peadir-g   PA     ;  Natior.ai  H-j,,5jr.g  Pa-nership,  1225  Eye  Street  NW.,  Washington. 

DC  2CCCS 
Enon-TaarK3   Apts,    Ph.iaJeiph.a,  i  Enori-To^a-KJ   :rx:  ,  1652  E.  Wadsworth  Avenue,  Phiia.,  PA  19150  ., 

PA.  j 

Elrae  Gardens,  Phi'aoeipn.a.  =^M     I  Phtla.   H,sg    Devatoprnent  Corp.,   12.34  Ma-tet  Street  Phila.,  PA 

'       19107 
Fiianos  Gom  Hse     P^niaaeipn.a   I  Fnends  Ro-a&.LtatT^^y  '"-"y^'a'^    1221  Fairnxsont  Avenue,  Phila.,  PA 
PA.  I       19123 

Stephen  Smlt^  Towers,  Phdade^  i  Stephen  S.'-t.tr>  'o*e's    '0,30  re v.- A,,.9rHje  Phila    PA  19104 

phia,  PA  I 

Skiney  HIitnan,  I'Yiiladelphia,  PA    \  Stdney  Hnirrian  M«3K-ai  Cenie-    22  South  22nd  Street  Phiia.,  PA 

,       19103 
AsT^nsKvi    Ma.TOf     -^^.ladeiphia   [  Ascensjc«-  Manor.  Inc..  911  North  Franklin  St..  Phila..  PA  19123  .... 
PA.  1 


i,oo9,oac 

478,560 
2.171,040 

899,52: 
1,549,500 


41 
52 

1.425,000 
1.864  080 

17 

755,600 

75 

2,422.44- 

47 

1.943,220 

15 

570.600 

26 

772,440 

42 

982.920 

16 

271,380 

40 

1,227,600 

1 
42 

51.120 
1.068,480 

23 

690.240 

18 

384.480 

13 

285,300 

71 

1.915,980 

13 

441,840 

19 

726.120 

50 

1,836,000 

30 

521,100 

12 

272,160 

33 

996.180 

38 

1.100,520 

5 

118.200 

20 

743.820 

71 

2.087,460 

41 

890,700 

142 

3,028.080 

61 

977  400 

35968 
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PHA  Nc 


Pfcnact's  '%ane  ci*>'  arx;  siate 


045-44004 

045-44008 

05 1  -iAC  1 4 
C5'^V4029 

05 '-44034 

05"-WC65 


06' 

05' 


lUC 
l'9C 


C5  ■  -U2 : 5 
j5'^U224 

C'5'-^225 
05 '-44234 

:5'-^U239 

.0£'-5EOC5 
05'-55C'C'' 

C5'-55017 

051-5502' 

05' -55027 


053-44036 
:  53-440  ■'4 
;5j— 4^077 

C  5.3-^4084 
:53— 14-28 

,jS3-t-i  ■  sa 

:  50-^U '  6  ' 
CS3-4425' 

CS4-3S452 

Ct' -44005 

06  •  -^14.0 '  9 
06  <  _44.:-5  ' 

0€'  ^j92 

06^-4409^ 

0€'-U'63 

05' -441 9" 

-06 '^142 '2 


Be->«'ev     GarO«rs     Mcir-ir^si  ;rg, 

Wll^olXl   PflfV,   Ch6MP«dKM     vA    . 

0L.d3-ang.e  W^.^esoofO.  yA  


O^^e-  5  '.a—o  ar^j  adcBSS 


srrKie       Chaf'esr(x>    '  ^a^ia*^'*-  Va«*>v  i-i.-rr-as,  Inc  .  '•'6  ?^l^t^  Av»nt.e,  MontgoiT.ery,  WV 

Baifceley  G.-."v,.-s  .  •:   ^^-a'sMp    ^2:5::  Roctfvilie  P'ka   Surte  200. 

Rockvtile   M'    :  :.8-. 

VWimund  P-;'*>    ^:  i^:'  iv'^"   Chesac^aKe.  VA  23324        

Quadrangle  A&,oci.,   ;*  fS^A  ':>>'P    f^  Box  20809    RMnoVe,  VA 

24018 


'■n^B'  Cr^te*    ^  jS"""i*rt   VA 


A^G'^sta  'ar^'s    A.gjSta  Coonty, 

VA 

Lano*ey  5q.^  e  ■   -^dmpton,  VA  . 

Msaoow/ie*.  =^^!asK    .^  

La.'^gie/  Scjoars  2   Ha^^c'-O''  VA  . 

Wi!-:* 'A'Cxofls  Rac:*cxd,  VA  

oetorso.'j    Esit    1,    Petersburg, 

VA 
Sotr*^,    3ci;a-x.  VA  

P9iersr«...-g    Eas;      ,    -e'<i'sr-.'; 

vA 

-^r«-yvii  avjRaga,  Nkxtofc,  VA  .... 

Fairtiills   =^4crr-</(XJ,  VA  

Oa<('^X)nt  Non^  1,  Norfolk,  VA 

OaK'-.-,'-!  Softh  II.  NorfoJk,  VA 

Eastridge.  Bristol,  VA 

Oakr7X>nt  North  III.  Norfolk.  VA  .... 


Tinker  Creek  Apts.   11410  isaac.    Ne>ylon   S^:;    No     Reston,   VA 
22090. 

Augusta  Farms  Assocs,  %  f  ^.a  Uk.    ^O  Bc«  206C9,  P'oannke 

VA  24018. 
Mercury  Ml  Associates,  4340  East-Wes;  HignAay  •300   Detnesda, 
UO  20814. 

M«)*->;*^.'iew  Apartments,  PO  P<x  20069,  Roanoke,  VA  24018 
Mwcory  ifi  Associates.  4340  Ea^t  vVfest  ^*>,  tXiCv  BethesQa.  MD 

20814 

Wittow  Woods,  PO  Box  20609  RoancAa  VA  24018  

Petersburg  East  Section  1.  Na&onai  Partnership  i-^vest  Corp,  9090 

Wilshire  Blvd.  3rd.  Bevecty  HtUs.  CA  »02'  1 
Northwav  Apartments.  PO  Box  20809  Roarc^e   v  A  24313 
■'Site' SIX.-';  'as-  SectkXt2.  Natiorai  Par^nersrup  'nvesl  Con.    909C 

A  sr.-e  ritv-.;   Vd  Beveiiy  Hims  CA  302 h 
Hi^me'S'-'iue    [;>^.9i'-C''^«'^'    ^-o     5RM    RsalW    'Gc     PO    frox    5267, 

Crtesape^'-J   •*..  .'''J<''4 
F«iiNlli  Apanr'^sr's    ■2.vJ'''V   Mt  «cya!  Ave  BartifTX)''e,  MD  2^217 
Oakmont  Assocs,  Great  f^^Aonc   2  Eatoo  St   «i':o,  Hampton,  VA 

23669. 
Oakmont  Assocs.  Great  Adantk;,  2  taio"'  St   »'iOO   na'^ptor    vA 

23669. 
Eastndge  Associates,  2111  w    Vortcas-e  D-    »6    .,.a^ns.3n  C'ty, 

VA  37604. 
Oakmont  Assocs,  Great  Atlantic.  2  Eat:-  St  »n00,  Hampton,  VA 

23669. 


REGION  4 


Ca'--tiij'  A^fs  Gastonia,  NC  

Bamngtix  C  aKS  Charlotte.  NC  .. 
Summtt  A;,a!-r  ents,  Lenow,  NC  . 
First  Fa.rmington.  High  Point.  NC 

0.d'.a*:a  A-rv-.s,  Hickory,  NC 

midop  Apts,  Hk*ory,  NC  

Orchard  ParV.  Charlotte,  NC  


UMI 


Newga'e    j.^-iens.    High    Point 
NC 

yVirxJ";;    A  a.    Apts.,    Greenville 

C.>,.rN    5C 
'a  -t--  i  GonJon  I.  Atlanta,  GA 

Meacx}'*  .ana   Per' a,  CjA  

-'i:inia"Cs    A;;a''"e"f^     *'*^*f^x\. 

GA 
Fairbum  &  Gordon  II,  Adanta,  GA 

'a'!  ^  '^as  Apa""'^err,  La  Grange, 

GA 
Ml   CaJ/a'^.'  ^Br-a.:9    '»*;,anta,  GA 
BtaKe-wofx;  A^ar'-^nts 

Staiescoo,  GA 
L  nwc"  <.  Apa.l'-'ief  ts.  Gainesville, 

GA. 


Canwlot  Hoosj''',;   Aji,:     ^•^'    t:„.igeoe  A    GuG''-J;;6    Gr    p  0  Bex  : 

15580,  Atexar-O'-^a    .a  2/309- 5^8:  __  | 

Barrlngton  Oaks  As.v:<'|rf!es  >^'!;    A'"-    E    Packa' W'!C>ur   25C"' Pest  | 

Ftoed.  Southport,  C'  o^if^i 
Spencer  Rklge  Associates  Ann  Wit'.iaf^  R  vvocxi  p  0  Box  9'3'  1 

BeHevue.  WA  98CK  *  'V 
First  Fanniogton  L,:;.;   -spk.,   A-n    T^o"-Kis   .     Ro':  c     p   C'   Evj,. 

26560,  Greer^t- >r^   NC  27415-6560 
Catawt)a  Arms  ,■=>.;■,  Attn:  E.  O.  Browde'   Gc   2320  Higt-^and  Ave  . 

South.  Birmingham,  AL  35205 
Hilltop  Limited  Partnership,  Attn:  NC^=^    Gr    i'4'0  isaac  Ne^l'>n 

Square,  Preston,  VA  22090. 
CP/DB  Hsng  Partners  Xlil,  %  Ce^ru^y  ^^-Mz  Peair,  Core    "925 

Centun/  Park  E.,  Suite  1760,  Los  A^geies  CA  9'JO€7 
Newgate  Gardens  Alp,  Attn:  Th?3^3S   Ps-np,    P   O   Bc.^   25560, 

Greensboro,  NC  27415-6560. 
Winding  Way  Associates,  Alp,  110  Centen-ie*  Dr ,  Ki^gsfee  Boild- 

ing.  Suite  114,  Columbia,  SC  29210 
Fairbum  &  Gordon  Associates   '225  Eye  St-aeS,  NVV  .  Washington, 

DC  20005. 
Michael  Stein,  18425  BurbanK  Bl/d    S^ite  708.  Tarzana,  CA  91356 
Highlands- 1984,  Ltd.,  7770  Pocxa-  A.=nu«    Su-te   1O6,  Gerrnan- 

town,  TN  38138. 
Fatrbum  &  Gordon  Associates,  1225  E/e  St-eet  NW    Wast'ington, 

DC  20005 
Tall  Pines  Associates,  5505  Interstate  N.  Partway    NW    Atlanta, 

GA  30328. 
NHP,  Inc..  1225  Eye  Street,  vw    Washington  DC  20CC5 
Insignia  Mar\ag<*fTient  G'">ud    One  Shelter  Place,  Greenville,   SC 

29602. 
Linwood  Apartments,  Ltd..  504  Fair  Street.  SW  ,  Atlanta.  GA  30313 


40 
25 

25 

15 

50 

60 

72 

40 
70 

6 

40 

38 

55 

55 

30 
40 
50 


942  000 

475  800 

594,300 

298,500 

1,465,200 

1,083,000 
2.001,420 

753,000 
1.893.780 

S2,S0O 
1.06.'  M-0 

1,407,000 

1,170,300 
1  241,700 

693,900 

694,860 

1,148,700 


53 
12 
19 
33 
15 
27 
9 
19 


12 

47 

7 

7 

10 

10 

12 

7 

\ 

4  1 

1 

1,'34  240: 
35f  52C 
392,340 
671,280 
29^060 
620,280 
176, 4X 
354,  ■'80 
265  680 

1,124,640 

1  51 ,560 

r'4,7?C! 

244  90C 

213,000 

359.100 
136..32C 

en  cox; 
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.;59bM 


List  of  Loan  Management  sft-a^'DE  :LW3A,  F>aojEC-^  p..*.''e;:  D  .ring  Genera^  hujr^u  of  Fiscal 

TEAR  1992  - C  o  f^t  i  '■>  ufxJ 


061-44218 

061-44246 

061-44290 

061-44291  . 

061-55030 
061-55043  . 

(>^-  '  '-Sb'jjS 
062-36337  . 
062-44055  . 
062-44057  . 
063-35197  . 
063-44012  . 
063-4-;0:-i 

063-4 1;;:,* 
063-44038  . 
C63-44041  . 
063-«t0t3 

oe.'i-44,;-j  :^ 

063-44051 

063-53501  ., 
065-44016  .. 

o6e-iior3 ., 

O'iS  44"43  .. 

'  W'  4JC.S5  .. 
:.^e•-4.4.:  ?2  .. 

&66-SH011  . 

067-35277  .. 

067-44033  .. 

067-44066  . 

C»?7  ^44'  03 

,::.6 '  ■■■44  ■'  42 

:..';'...  44-43 
L167-44  '48 

067-4-',  806 

067-448  !i  .. 


:>A 


'•*  -ts,  Ltd.  50  O-iatsau  Drtwe,  Rom«.  GA  30161  

>:A.iti  Ltd,  Ptnrs^p.  4750  LarDch«  4.«r,,^6,  Savarv 


CaP'tO"  V  a  ■■•••'a  *-r.a  -t 
Boyn;'3r  .  iia^.6  A-  ■ 


Hoitywood    V-i,s' 

GA 

Ar<r -;/-■,  A(-^s  *;•■■ 

Mar'!-  Mn'v-    .1,;,^, 

minghaT    a 

t>CK€>AS  f  «■'-.■  Ar'' 


M,>,' 


■r,    ■•■■:4 


r,ar   ■'■■I A  '■ '  i',4 

vaaisa  C  i"  ;^^ :r    Aits.,  Ltd,  504  Fair  Street.  SW..  AlUnta.  GA 


Capito  V  i'l,  3  A>>. -'•••iift!    *■■■ 
Boynicx-    ^■1;.=  ^.-    t',^  .  .,;:(,& 

30313 
H  J  Russell  Company,  504  FaK  Sfraet.  SW..  Atlanta  GA  30313 


.-V'  Street,  SW  .  ABanta  GA  30313 
4  Fair  Street,   SW  ,  Atlanta,  GA 


'  ri'".a.   GA   . 
'.r*       

-..  "f.        Bi' 


^■■".■r:,.i«-   A 
Viilagt-  ■■.j'f^^6'  *.,'■;     M^  :;:■  0,  AL 
Mabry  vaiage,  Tallahassee,  FL  ... 
Car-,,'H'     ■iija'linents.    Jacksorv 

■y'f.P      '■■■  . 

»■■  i  <>:jii  J  btji.,  GainesvHIe,  FL  

Spring  Manor,  Ocala,  FL  

OnB^a  ■A'r-s     -K.-^sonvMte,  FL 


Stnon  Ptece,  Ocala,  FL 


B«a-'-wcK-<i     A^aTments.    Jack- 

s.:/<"-.<we   '■. 

■Wii3<3ie»ov^'-  'vi^.-i-tTveot,  Orange 
Pail*   f' . 

Sp'-irg*  8'-:  Residence,  Jackson- 
ville, f-L 

Imperial  Estates,  Jacksonville,  FL 

Co*leg^  Metghts  Apts  Bikwi,  MS  . 

Sabai  Paim  vi.as   M.,:-^)!   ^L 


Broadmoor     Apartments,     West 

Palm  Beach,  FL. 

East  Green  Hita,  Pertne.  FL 

Stonytrook    Aoartment.     Riviera 

Beac^   '. 
Four    Freeoxr*     -lo^se     Miami 

AfTTfer,ia  Oar*"-^-' s.    'a'^^pa    FL  

PaiT  G-:;^e   Ortanclo,  FL „... 

OdH.nv^.-  «-.,:.,,„: a,' 6  '  Tampa,  FL  .... 

'rt""iti.:i  >■■-:«.>;■:,    y'-(,ij«   ':»''Tpa,  FL 

',.,-,^a^-^i'i,'S;    i^q^re   ■■     '  ,^,- ;;,a    pL  ... 

a-.-'T,,"-,  Aoar^'-iantE,  LakelarxJ.  FL 
S.ro  „a«6  ■/idas,  Orlando,  FL 

"'■■'•»   (■■■■■)Jumb<an,   St    P«te'stjrj, 
.•^.-ssD  .-iOTibs;  o<  Ra,  Tampa.  FL  . 


M     f  c*a  c  nerick.  Rural  Route  1,  P.O.  Box  660,  Watertury  Ctr. 

v:  -;,5677. 
Ma-I--'  Ma.'xir  Aprs  ,  !..M    ''^-i  «"--  Street,  SW    f-un-:a  GA  30313  .. 
Ci  .'!■•■  Gx.'-,    'V.    4  "i  >  a-:^  •  fi  (-S  Ferry  Roac    ,>■-. ,-.  'ta,  GA  30305 
U'-r.M«  Av«^-x^  ,.,'■-   s,3'.:  -'.<..'„.     "v.'te  400,  Memphis,  TN  38119  .. 

■  ''ins  Ferry  Apts.,  Ltd.,  200  Crescent  Court,  81385,  DaRas,  TX 
-^201. 
Village  Green  Apts.  Co  Ltd..  1225  Eye  Street  NW ,  Washington, 

DC:  20006 
p^.  B  ,  ,«  As;..     '«s,  Ltd.,  N  81  W12920  Leon  Road,  Menomonee 

f  ■•i"S     <Vi  Svk/S'i, 

C-i  avar  Apartments.  Ltd.,  4000-8  St.  Johns  Avenue,  •22,  Jach- 

=,,>f  ..i  ^   *■   32205, 
\   i-^Qe    .  rA      .mited  Partners,  1225  Eye  Street,  NW,  Washington, 

R'.a    A   le-   a-  ►loosing,  Ltd..  1002  West  23rd  Street  suite  400, 

-.:,:■-- a  ':•';   FL  32405. 
C   ,gg  *  ••  ^  fir-artm«nt8,  Ltd.,  P.O.  Box  47050,  Jacksonvile.  FL 

}<'..    i  " 

H.>o^',  H,Ov«.  .i,,>ar"">tv-*c    Ltd..  c/o  NHP  Properly  Management. 

:*:■'  N   .,d«e  Das'!«',v  >.,.^   stB.  161,  MartJand,  FL  32751. 
Beacrw  <>:   A.r'r^-ss    Ltd.,  4000-B  St  Johns  Avenue,  #22, 

Jacks^'snyii^e    '■ ,,.  Jct"  S 

Or.  Joseph  J.  Lo*^'  t  a  1609  Debarry  Avenue.  O'ange  Park,  FL 
32073. 

Spnngfleld  Residential  One  4000-B  St  Johns  Avenue,  «22,  Jack- 
sonville, FL  32205.  ^ 

Imperial  Estates,  Ltd.,  345  Market  Street,  Wooster,  OH  44691  

Conner,   ^f-ighrs,   Ltd..   1225  Eye  Street,  NW,  Washington,   DC 


Sri,Da, 


^-^ts..  Ltd.,  2221  Lee  Road,  Suite  17,  V^ter  ParV. 


•Sl-i 


Arnreal  Corporation,  One  Shelter  Place,  Greenville.  SC  29602 


Mr.  LuiS  Gonzales,  17842  SW  107lh  Avenue,  Perrine.  FL  33157    ... 
Amreal  Corporation,  One  Shelter  Place.  P.O.  Box  1089,  Greenville 

SC  29601. 
F-jr  r^'ffvioms  House  ot  Miami.  I.  2301  Collins  Avenue.  Pwliami 

f*,„-:r,    FL  33139. 

P'€w  «v  Vitiage  Assc.  Ltd..  5640  Prolessksnal  Circle,  P.O.  Box 
4  ■  •  A     Indianapolis,  IN  46241 . 

Paim  G'   .^  G.-r-k-c      -    <s  Cedar  Swamp  Road,  Gierwove,  NY 

11542 

AIco  Properties.  Inc.,  36  Union  Avenue.  Suite  200.  Memphis,  TN 

38103 
Tampa  Presbyterian  Village.  In,  721  Green  Street  Tampa,  FL 

33607. 

New  Ganhurst  Square,  35  Union  Avenue,  #200.  Memphis,  TN 

Ba    .a- -a  >i   Associates,  Ltd.  4000-B  St.  Johns  Avenue,  #22, 

-^achsonvit-e   FL  32205. 
Sarxj  Laco  ncA.sing  Ltd.  partner.  C/O  New  Communities  of  Amer- 

tea,  1  :r :  '     ;  1 1  -    River  Rkjge.  LA  70123. 
Colum:    -  -    -IS  ^td..  P.O  Box  47050.  Jacksonville,  FL  32247  .. 

Prftst.'eaii  Hofr,os  of  Fla,  Inc.  4011  South  Manhattan  Avenue, 
'a'-:,i   FL  33611. 


4 

17 

6 

27 

19 

12 

20 

7 
46 

4 


83.100 

367.080 

122,580 

807,720 
557,640 

256.680 

409,080 

175.560 
803,760 
100,080 


19 

362.880 

21 

478.620 

26 

655.200 

19 

495.180 

11 

242,400 

7 

152,040 

27 

598,500 

9 

219,000 

13 

310,080 

27 

715,740 

11 

269,640 

45 

15 

1.051,200 
382  200 

204 

4,929.600 

30 

760,560 

24 

77 

458.820 
1.931.820 

74 

1,568  640 

9 

296.620 

33 

920,340 

16 

384,120 

8 

161,520 

7 

163.800 

43 

698.040 

19 

476,520 

103 

1.625.520 

14 

212,400 
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1ST  OP  LOAN  MANAGEMES-^  SET-ASIDE  iLMSAi  PRCEC^S  FUNDED  DURING  GENERAL  ROUND  OF  FISCAL 

Yeap  1992— Continued 


FHA  No 

067-44315 

06 '-5501 1 

067-92009 

061-U002 

OS1-44018  . 

081-44020 

08^-44033 

08^-55002 

086-35032 

086-^128 

086-44003 

086-44OC8 

086-44021 

086-^U049 

■086-55C'8 

087-55C11 


Protecfs  name  c'y  afxj  sta:8 


Owner's  name  and  address 


PresC  Homes  o<  Brade    Braden  '  Presbyianar  Hemes  &  Ho<jSir,g,  1051  2r(d  Avenue  North.  St.  Pe- 

ton   P^i  tersourq,  f^i.  .33 '05 

Daytona  Village    Oaytona  Beac-  Daytcm  Village  4;;ts  ARa  Gp,  326  Soutti  Grandview  Avenue,  Day- 

FL  tona  Beacfi   ^L  32C16 

Lake     Wales     Gardens      -am  I  take  Wales  Gardens  Partnersnip  P  0.  Box  2590,  West  PaJm  Bea, 

Waies  f^L  '^V.  M402 

Pershing  ^arK,  Mempnis,  ^S  !  '^'an*  jsm.son    36   J-.i'DT;  Ave  ,  Suite  200.  MemptiiS,  IN  38103- 

2496 

Coming  Village  Mempnis  'S  Dan.ei  E    foiev    '  '55  E   Matin  Luttier  King  Jr,  Blvd.  Los  Angeles. 

CA  *x6e 

FranK  2   ..«m,vx-    35  Jn.c.n  Ave   Strtle  200.  Memphis,  TN  38103- 


Boiii.ig  Hiiis   Mempris  TN  


2496. 


CP/DB  Housing  Partners  XV    i925  Centufy  Park  East  Suite  1760. 

Les  A'-.qeies  CA  90067 
Watkios   ^■Mrof  ^'s     Mer-pr>iS   ■  Muchei   Ste.",    2951    -^-^e^r/   Eighth   Street,   Suite   2040.   Santa 

Tn,                                                  ;      Monica,  CA  90405 
Millwood  >^ar<:'    Sasr.ilie-DavK;-  ;  R:jOe7  D   Sno'^   ?93i"  SkJco  Or .  Nashville,  TN  37204  

son   TN 

Pepper  "9*- Mt.mpr;s   Ltd  ,  5350  Poplar  Suite  400,  Memphis,  TN 

38119 
K.noilcrest,       NashviHe-Dav  os<:>^   '  Rcxle^cK -^9"«-    r    '?25  Eye  Street,  NW.  Washington,  DC  20005 

TN 
Apo<:o  Apts  ,  Nashvii-eDa.-lsc^r    ■  R,}{m-"  a   ■<r.e'an,  1773  West  Harpeth  Bd..  Franklin,  TN  37064  

TN 

L.H.  Hardaway  Jr.,  615  Ma.n  Street,  P.O  Box  60484.  Nashville,  TN 

37206. 
Peter  J.  Jackson,  Skyline  Properties,  8235  Douglas  Avenue,  Dai- 

las.  TX  75225. 
Robert  A.  Keenan.  1773  West  Harpeth  Rd  ,  Franklin,  TN  37064  


LMSA 

units 

funded 


Peppe'lree  Apts  ,  Mem.c.^is,  TN  .. 


Kno<icr9st  Manor  Spa-^a  ''N  

Hign  Ho^sa  V'Jiage   D'Ck^ot,  'N 


;  WmsteaJ  Ma'^cr  Nas^/'ia  Oava- 

!      son,  TN 

I  Nor-vood  Manor  « rcr.ii'e   'N  ....  j  RoPert  &  Neii  Kaer.en,  906  Banery  l-ane,  Nashville,  TN  37220  ...  . 


PFGiON   5 


UMI 


042-44048       !  Brancn  Apartments  Medina,  0^ 
C43-1406C         Amoef^y  SQ'.>a'9   Coi..mt^s  O.'i  . 

046-441 43       ■  P-'Oe  Apartm-e'^ts,  ^.»  a-^.'  OH 

■046-550^5   ,    ;  Glenoum  Greer'   Da.ion.  OH  

046-55C22         G.en'Cur-'  Greer  ,|   Oayion  OH  ... 
047-35' ^2   ,   ;  Pine  Ridga,  Gi-arxJ  Rap'ds,  Ml 

047-35115       :  OakhiH  :,  <aiamazoC'  Ml 

047-35 1 '  ^       '  Count",  Meaocws   De  Witt  Ml  .... 

047-35126  ,  .  '  ^e  ^ountams  Grand  Rapids  M: 

047-35157         Oakhiit  li.  Kalamazoo  Ml  

'347-44901       I  New  Hon.2ori,  Xajamazoo  Ml  

048-35035      {  Greenvievw  Manor  Fimt,  m;   

048-SH027      i  Essex  Manor,  Saginaw,  Mi    

071-44011       ;  -/istra  Garden,s,  Chtcag.:)  iL   

071-44026    .      Whtspenng    Oaks    li     Wauksjan, 

IL, 
C7i-448C'1     ,  i  Napervilie  Eiaeny  Napen^iiie  iL 

071-55185       I  Whispehng  Oaks  :   WauKsgd-   'l 

i 
0''3-<i5461    ,    }  Yorktcwne     Farms     Greenwood 

i      '^ 
073-44174         Vinton  Woods  n  KoKomo,  IN  , 

075-35138       I  Juneau  Garde'-  Ap^ts    Milwaukee 
1      Wl. 


r.Af'  M.isteir  <5C"'3  E.eta  Dn^e  Ma'/^ield  Viil,  OH  44143  

.A,-iDe'-'v  Ax:,a"rr>ents  Associates,  i05  West  Adams  St.  Suite  3800, 

o :a^.„    .,.  s-jeca 

Pnj.e    :^«3vft,.'-cn-4»nt    aofooranor,    11373    Freemantie   Drive,    Cm- 

Cirv-atl    O'-"'  4d2'1C 

GlenOum  Gree^   Lc^:>pe-aDve    IN    4561   Buforl  Blvd  ,  Dayton,  OH 

45424. 
GlentHHTi  Green  Coop  II.  456i  Bufoi  Blvd,  Dayton.  OH  45424 
Five  Mile  Limited  Partnersh'p  5989  Tahoe  Drrve.  Grand  Rapkjs,  Ml 

49546 

P.M  Equities,  3' 3-  West  Grand  River.  Suite  C,  Bnghton,  Ml  48116 

CMO  Associates  ?SC  N  Woodward  Ave,.  Suite  403.  Birmingham, 
Mi  48'>:'9 

'nree  ^  :x>nta.r,s  Lmrted  Pthp,  5989  Tahoe  Drive,  SE.,  Grand  Rap- 
ids  Ml  49546 

P.M   Equities  8^3^  West  Grand  Rr/er,  Suite  C,  Bnghton,  Ml  48116 

New  ^<y^2or  Village  Cooperative.  2400  St.  Albans  Way,  Kala- 
mazoo  Ml  490C'l 

Greenview  Manor  inc  ,  8i7  Stevenson.,  Flint  Ml  48502  

Esse*  Manor  nx    4000  HaroW  St..  Saginaw,  Ml  48601   

63ra  A  Micnigan  Jo<nt  Venture,  Travis  Realty  Company.  840  E. 
87th  Street,  Chicago  !L  50619 

Whispering  Oaks  i  Lmtd  Ptrshp,  2951  28th  St.  90405,  Santa 
Monica,  CA  90405 

Napenviiia  Eider^y  Homes  310  W  Martin  Avenue,  Napenirille,  IL 
60540 

Whispenng  Oaics  I  ^mtd  Ptnship,  2951  Twenty  Eighth  St.,  Suite 
2C>4Ci    Santa  Monica.  CA  90405 

Yorxiov^ne  ►ar-is  Associates,   P  0    Box  41180,  Indianapolis,  IN 

4624* 
Vmtor  vVX'Gs  C<;K)i>eraL've,  inc  .  3150  Vinton  Circle,  Kokomo,  IN 

46902 
Juneau  Garden  Apartments    3128  West  Ryan  Road,  Franklin.  Wl 

I      53132 


56 

15 

16 

61 

23 

40 

23 

37 

43 

139 

63 

45 

6 

9 

17 
12 


Budget  eu- 
thorrty 


8 

22 

39 
27 

26 
24 

24 

35 

20 

46 
24 

33 
58 

40 

80 
32 

68 

11 
5 

30 


900,540 

315,420 

372.240 

1,162,800 

477,960 

703,800 

397,140 

678,360 

1.168,080 

3,882,660 

1.259,580 

858,600 

101.880 

179,460 

273,060 

234,000 


208.320 
545.040 

841,740 

506,580 

495,480 
779,040 

676,080 
1,035.000 

621,600 

1.295,820 
668,040 

717,000 
1,158,600 
1.430,940 

2,166,300 
506,880 

2,133,480 
328,440 
114.000 
729,000 
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LlS-r  OF  LOAN  MaNAGEMEN-^  SE^-ASIDE  (LMSA)  PROjEC'S  f  ..J\DLD  D'Jf^iK' 

Year  1  992— Continued 


WD  OF  Fiscal 


F'WA  He. 

075-35305 

C'-S~440  =  ? 

075-^019 
075-4402' 

C7&-55.X'2 

07S-55a-4 

07&-SH001 


■"'64—14 ' '  2 
:  64—4-4  '  4  0 
::^-  S-^0O6 

:^-4-s^-tocs 
:,o2'^-a506€ 

082-35226 

112-35286 

■ ' 2-3fi2&6 

112-55011  . 

' '  ;> 44," "  'J 

'  ;  >-.44Cj2 

•  -  .3-44033. 
'•<  •  3"44C36 

114-11082  . 

1^4-35127 

•'•t 35 '97 

114-^230  . 

'  '4-362'"-'3 
'  '■*--«  10  20 
• ',  4~44.G24 
'14-44031 

1  i>...UC;l7 


Protetct's  -d,rne 


a'".j  s.;,aie 


:'v.n(,.-  s  -lame  and  adcifMs 


'>^"'  '      Wi  53202 

&r.::i-^  Ga/oer  A^;ts  ,  K»r5':;.sr>.a,  W     s  A'CE-t.  A  L*d    y"^\'%>\t,    "  '>:; 

MA  01 96-0 
Edgew'>xi  Mbn.:-.;    ^..-^f-gior,  lA-      ,  B^/f;ing:or  3  7  Con-ip«-     p  Q 
La..''9!  Ca"}e;-^s,  ^^ars' '-.s^.  a         ;  A'Cfc,-i,  A  ;,  re!    F'r'prsr.t    "  >; 

M.A  0'96C 
3'OC  'West  Greeritres  G.,.--,: 
M.a'liSon   W'  53  7  So 


WI 

I  CafTH'.^cge    'Vartrnents,    KWwau- 
i     k66.  w; 

SeiBy   Dayi'>-    ^e-  ^r,     -.•     ya,, 
^       MN. 

\  Centra;  '.^wef-?   .Si   t-au^    MN 


A"! 


;.«.>;«'«  '■■■'ia..  ,?    .....rif.  4,  •    .  (,^Dody, 

..J  '  ^' '  .;,*    Mir*.rt,ji.,w.«!    /*    53217 

■-!;.^'>'fli*>  ^-h  >    ■■■.,.,,...•6  4,  ■    r(^.^t>«iv 

*■'      ' i !"■'.. "..>'":fev     Si'fjfl"       ■   .ji^r     .   ,'5— B, 

.."*>v  !..:■<.")    Suite  255-B,  M;..,  - -. 


Ca-':  dge  Apartment  Corp.  7  N.  PJnckney  Street  Sutte  225-B 

,  6*:x  r-."->rft'-»   2ee  ::«  ii.,,-  *  .ioue,  St.  Paul,  MN  55102 


MN 


-entrai  .  owers.,  ir'K 


Mirrieat:v:«is, 


t.  »;,t>a"»y« 


««f 


a„    MN  55101 


Ebenazw  T<«wer»,  c/o  Ebenezer  Society.  2722  Park  Avenue,  Mtn- 
neapoHs.  MN  55407. 


REGION-  e 


''-8  North  Ff-oe's    "vi/y,  Ft  Lauder- 
Arm,  4343  Denham  Street.  Baton 


Fa- 'wood   Mar.>.>. 

i....A 
Scanty.      A'r-!s 

'I'OuQr.  '..A 

Ntc-r-'galft  Acts    t>  ;'*."ev    i.,A 

GLf**?y    'e-race     Sr*    f,.-  eans   ;  Ce.it.ry  Pat:f.c  ^-:.,c;  P-sp  Vn,  1^25  Ceotury  Park  East  Sutte  1760. 
LA  !      Los  Angeies,  CA  K>.:»67. 

Afoerwrxxl  PTrx:.«r^es    *   t^tnshp,  650  N.  Artlenwood.  BkJg.,  5. 


.AiiitE.  ,      -v3.fon 


"^^ton 


FeoeraJ  Prop©rf>  M'j^.'  ;,:.. 

dale.  FL  333W 
Denham  St  Apts    Lt  a 

Rouge.  LA  7C*i>: 
Rober*  L   j:rr-,  S'    600  Aes;  ;-...%♦-'■  tn  Street.  Crowley.  LA  70526 


Ptxjge.  LA 
k.tons,g'X>f   Wvn<-tO''€>n   -     M.a"ero. 
LA, 


'^u^tingtcri 


";ace   „  r  b  - 
.'yiartments, 


Little 


•Jkj      Oa«s 
Fkx*   AR 
r/;ng  Oaxs,  ir.,.!f-ig.  JX  

CkxiPtry  Park,,  W.ch-t8  ^ai"?,  TX  .. 

NC'-^Mana  ''3!-'.ic6   "a.ias   TX  

'  r.Dt'^.j.^e  Apts,  Arlington,  TX  .... 
.:x>"*"-.e- te.  'er-ate    Fort  Worth, 

:^jr  Va^Qj    W.- ,:"':';.=,  f\i!ls,  TX  

Autie^'e  ."■Kir*  44:  ti.   A.'Hte-"'6.  TX  .. 


^idr 


a.:.:e 


>Dches, 


TX 


Merxjf'a.    '"enas  C.tv   "'■■<     

i='6car  Pi't<  ii.  RosMrrf-erg    TX  

•^A^z<i:  t,.^hTs   r-eeK/r"   "X  

^Of1^lnne  Pc.nt,  ncx,)Ston    "'X  

P,ark6''  Sc  ^''s  '•■"C',.,s'c>r>   'X  

Arist.--c-    '-ajston   'X 

S<:>.t.-,.,:j__,^  A^^ts    A«,sr'-    ^X   


Esaioo  Pot.'je,  LA 
MonsigrKK   A/-,*x>ver   Apts ,   Inc.,   c/o  Christopher  Homes.  Inc.. 

1000Hcwa':2  Avenge.  Surte  100,  New  Orleans,  LA  70113. 
ChHstopter  H ofres    Inc.,  1000  Howard  Avenue,  Suite  100,  New 

O'iea'^s    L,*  701 13. 
-9to  Ss  -y     General  Partner,  Tesco,  5350  Popular,  Suite  400, 

Merr»pfus    N  38  "9 
Lyndell  Lay     /     M  .jn  Park  Drive,  Little  Rock.  AR  72116 

In/Ing  Oaks,  Ltd..  11120  Manor  View  Circle,  Dallas,  TX  75228 

PMQ  Propefties,  Inc..  5855  Topanga  Canyon.  Suite  300.  Woodtend 

H«8,  CA  91376. 
NonWake  Terrace  Associates.  1225  Eye  Street  KVV,  WasNngton. 

DC  20005 
Timbei.K9  *L*s.  Ltd  Ptnrshp.  1225  Eye  Street  NW.  Washington. 

DC  20006. 
Century  Padfic  Partnership,  1925  Century  Park  East.  Suite  1760. 

Los  Angeles,  CA  90067. 

JDM  ProperUes,  P.O.  Box  5117,  Lubtxx*.  TX  794-;5 

At  eoe   ScKth  Apts.  Ltd..  3625  N  Hall.  Suite  1140,  Dallas.  TX 

.'i2 1 9. 
Campus  Colony  DBA  Hampton  PI..  Campus  Colony  DBA  Hampton 

P'a-*  20''  N'  ^'-^'.fe-.in  A /enue,  Lubbock.  TX  79415. 
Lesi.-i  A    ^-j'^3'v="    .  t.s,  fc  A    Karlander.  310  Cuttirg  Blvd..  Rich- 

*  ar  KH'i<  •  Plantation  Mgmt.,  C/O  J.  Gflzzard.  2018  N.  Me- 
morial Wav    ►-  -  'MDn,  TX  77007. 

Pecan  Park  l  -  .*«j,  Piantatton  Mgmt..  C/O  J.  Grizzard.  2018  Ma- 
nx,:- r  d,  A  a ,   H.,  -us  ton ,  TX  77007. 

Ha*--'  .  3> -s  Associates,  Ltd.,  Harbor  Lights  Associates,  Ltd.. 
y  :•':;■:  ,;.,/.'   '•  'ee^ay.  Suite  208,  Houston,  TX  77074. 

BK/iara  '  S-nxxx  RK+iarJ  T,  SimonI,  1324  Crane  Street  Mento 
V-e:.K.  GA  54025 

Somhward  Limited  Partnership.  Natkjnal  Housing  Corporatkxi. 
11410  Isaac  Newton  Square  North,  Reston,  VA  22090-5012. 

Arisfocrp'  Apa-f-K^nts.  Ltd..  National  Cofporation  Housing,  11410 

Isaac  \6*ic^  £  ^.>are  North,  Reston,  VA  2209D-5012. 
NCHP  Asset  Management  1225  Eye  Street  NW.  Washington.  DC 

2(:k>os^<>»o 


LMSA 

unNs 
funded 


15 
58 

37 

41 

83 

16 

83 

31 

S« 
95 


B, 


55 

43 

62 
13 

48 

120 

26 

33 

10 

23 
16 

43 

21 

22 

22 
25 


thonty 


611,100 

1.387.200 

1.265.400 
718.020 

2,386.740 
509.760 

2.031.780 

792,060 

944,580 
2,039,100 


1.117.800 

795.540 

1,060,960 
246,720 

920.04 

2  024,640 

518,700 

810.960 

231,600 

764,520 
385.020 

1  014.720 

♦55,520 

432.180 

491.880 

441.420 


16 

351.360 

20 

436,800 

25 

680.760 

26 

690,960 

60 

1,294,800 

41 

985.260 

79 

1,849,020 

22 

533.760 

40 

956.100 

UMI 
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List  of  loan  Management  Set-aside  (LMSA)  Projects  Funded  During  General  Round  of  Fiscal 

Year  i  992— Continued 


FHA  No 


nS-*4073 

11S-35080 
118-35064 
118-44095 

118-44107 
118-55012 
133-44007 

133-44011 
133-44034 


064-44025 
064-44028 

084-44032 
064-U039 
084-44040 
094-44041 
064 -44090 

084-44119 

084-55027 

085-35337 

085-35359 

102-44082 


101-38C16 

101-44146 

105-a0C2 
10&-44007 
106-44022 
105-44029 
106-44034 


Protdcft  narr>«  city  and  state 


Owner's  nam«  and  address 


Sar^  ■  H   GanarO  Stores  2520  S   IH  35.  Austin.  TX  78704-0000 


Riverview       Apartments 
Ma/cos  TX 

WMlow  Parte.  Bartesvill«  OK  Willow  Parti  Ltd  Partnersntp,  1050  E  61  SL,  Tutsa,  OK  74136 

Willow  Cr9«k  Ltd   PartnersMp,  1050  E.  61  St..  TuJsa.  OK  74136   .... 

DavKJ  Litne   19C1  Nof!^  Kickapoo.  S^^awne•,  OK  74801  

Hugo  Plaza  Apis  LW  .  i60l  5  Av.,  Suit*  1900,  Seattle,  WA  98101 

R  C  Conntogham  2692  West  1-40,  Oklahoma  Ctty,  OK  73108  

C^fifvjrv  Paafic  Hoosng  Pt    XV.   1925  Century  Part<  East.  Smte 
1 75C'  Los  Angetes.  CA  90067 

Rutua  £   Brjce    1 14  E  San  Antonto,  El  Paso,  TX  79901    

Woodcrsst  Apartneots  LW     1225  Eye  St.  NW.  Washington,  DC 
20a)5 


Willow  CraeK,  Bardasville  OK 
Kaetowan  Vittage,  Muskogee  OK 

Terry  Hill,  Hugo,  OK 

Normandy  Apartments,  '^jisa.  OK 

Castle   Garden    Apts      Luboock. 

TX 
Ml  FrankJm,  El  Paso.  TX 
Woodcrest  .^pts.  Odessa  ^X  


REGION    7 


Roarxms   Ridge   !     Kansas   City 
MO 

Cloverieaf  Apts  Ka.'-'sas  C'^,  MO 

Van  Hom  Place  Apts    indeoend- 
eoce,  MO 


Agia  Properties  Limited   3443  Wyoming,  Kansas  Oty.  MO  641 1 1    . 

Chufch.ii  P'-petes  Uti  GO  Yarcc  Co,  4125  Broadway,  Kansas 
City,  MO  641" 

Van  i-tom  Place  CO  Town  Square  Properties.  314  West  24  High- 
way  Suite  20'    inaeoendence,  MO  64050 


Meadow  ndge  7"^  • 

MO 
Meadow  ndge  ''■''' 

MO 
Meadowndge       Th 

Spnngs.  MO 


5.ue  Sonngs,     Meadc>wndae  Townnouses   Irx;  .  1620  South  9th.  Blue  Springs.  MO 

66O15 
Blue  Spnngs,     Meadowndge  TDwnUDuses   inc  ,  1620  Sooth  9th.  Blue  Spnngs,  MO 
I       660*5 
III,       Blue  !  Meadownage  iownnouses   inc     1620  Sooth  9th  Blue  Springs,  MO 
64C15 


RoyaJ  Gardens,  Kansas  C'%   K5       Royal  Gardens  Lin^xled   Rofcert  Hugnes,  Sr.  Genera)  Partner.  1021 

^o^t^  Seventh  Street.  Kansas  City.  KS  66101 

Parvm  Estates.  Ka"sas  C't,   MO       Shawn^'et  Hcw-ies  inc  4125  Broadway.  Kansas  City,  MO  64111  

Terrace  View  i,  Kansas  City   MC;      Onando  investrnent  Cxji-DoraSon,   3108  East  Ninth,  Kansas  City, 

MO  64 '  24 


CoJumpus  Square  Apts   5t   .:xjis. 

MO 
Biair  SctKCi  Apts,  St  l.>j.s   MO  . 
Greenbnar-Oodge     C'fy      DoQ(^ 

City.  KS 


CoJumbus  '"^Q^a'H  Asso--    n    4' 5  Debaiiviere  Ave.  St    Louis,  MO 
63112 

Biak  School  Ltd  Ptnsnp   1101  Lucas  Ave.  St.  Loois.  MO  63101  

A  E.  Rubd,  614  MsgrKn^a  Gardens.  Garden  City.  KS  67846  


RtG«ON   8 


St  Morriz  "owers.  Denver   CO 
Argonaut  Apts   iye<^\tS'   CO  


I  Normandia  i,  C»gden.  UT  , 

'  Vme  Villa.  Murray.  UT 

I  Normandie  H   Ogden,  UT 

I  '^  Dawn  I,  Roy,  L"" 
La  Dawn  11,  Roy,  UT 


Aaxna  St-eet  As&x    Ltd.  1777  Sooth  Harnson  »309.  Denver.  CO 

eo2ic 

Jona  Gcxdncn    C.CMd-cn  4  Kest  5150  Overland  Ave,  Culver  City. 

GA  ^j  2  3C' 
Thompson- Rawson  Gc   5i75  West  4000  South,  Hooper,  UT  84315 

Vine  v'lia  L^D  PTSP  35  Century  Partway,  Sic,  Ut84115  

Thomos<5n-Ra*3or  Co.  5' 75  West  4000  South,  Hooper,  UT  84315 
Thompson  Rawsor  Co.  5175  West  4000  South,  Hooper,  UT  84315 
Thompson- Rawsor  Co  5175  West  4000  South.  Hooper.  UT  84315 


REGiON  9 


121-35796 
121-35801 
121-44027 
121-44053 
121-44127 
121-44131 
121-44233 
121-44337 


Pioneer  2000  Santa  Rosa  CA 
Sea  Breeze  Apts,  Vaiten':   CA 


FHoneer  20«0C  Lmited    5855  Topanga  Canyon  Blvd.,  Suite  300. 

Woodland  H,ii   CA  91367 
■^hom^as  A  A/'geiita  ^    Tomanek,  26601   Durham  Way,  Hayward. 

CA  914542 

!  All  Hallows  Gardens    Sa'-   f'a.r  :  Ai'  Haltows  Association.  I141O  Issac  Newton  Square  North.  Res- 
i      asco.  CA,  ton,  VA  22090-5021 

Western  ParV.  San  f^'ancisco  CA  ;  Nort.->em    Caiitomia    Presfcy    l-*om,    1525    Post    Street,    S.F.,    CA 

94109-656C' 

Vincentian    V'lia,    Sar    F^'ar<.iscc  '  ViTcertjan  VHia,  ' '  '0  Martiet  St,  Suite  500,  S  F  ,  CA  94103  

CA. 

Loren   Miller   Homes,    San    f^a"-  '  .oven  M.i^er  Corporation  937  McAllister  St,  S,F.,  CA  94115  

CJSCO   CA. 


Josephir^  Lum  Lodge    Hayward. 

CA 
Kings  Canyon   Fresnci   CA  


uosepnme  Lum  Lodge   inc    2''47  Oliver  Drive,  Hayward,  CA  94545 

Kings  Canyon  Apts    Ltd  ,  Goldnch  and  Kest.  5150  Overland  Ave- 
nue, Culver  aty   CA  90231-3623, 


Budget  au- 
thority 


4o 
27 

19 
10 
8 
26 
29 


31 
71 
8 
41 
22 
20 
36 
39 


211,920 

311,340 
195,960 
503,520 
78,300 
1.866.120 
437,940 

387540 
229.920 


22 

456,000 

19 

2.973,900 

31 

642.540 

8 

168,480 

6 

128,600 

5 

105.720 

12 

259.200 

44 

922.440 

35 

713.220 

20 

561.600 

5 

145.260 

4 

72,540 

845.820 

512.460 

377,760 
166.800 
167,760 
533.400 
595  680 


1,193,400 
2.611  500 
279,120 
992,700 
434,280 
619,680 
584,460 
1.168.320 


Federal  Register  /  Vol.  58,  No.   126  /  Friday,   Julv  ^,   l<-tM3       Ni.ticHs 


15973 


L;ST  OF  LOAN  Management  Set-aside  (LMSA)  PRa«ECTS  Funded  Di;B:^g  GrNfiHA.  Roond  of  Fiscal 

YEAPi  1992— <;ontinuea 


FHA  No 

Protecf  8  name   citv  ar>d  state 

Owners  ''la; *  a'x:  a'.r^'ft^s 

LMSA 
unitt 

Budget  au- 

funded 

thortty 

121-44365 

Barrett  Terrace.  Richnond   CA 

G'eater  BtchrrK-xl  C<:xnfrHjnltv  Oev    •'1?S  Fv«>  '^'    *<V»'    Washm.^. 
ton,  DC  20005 

15 

489  060 

121-44366 

Barrett  P(aza,  Htchmooo,  CA 

Greater  Rtchmorxi  ConirrK.n.rrv  ,:,)«.    '•;>.,  E /e  St.  NW.,  VvHft'ir'g- 
ton,  DC  20005 

13 

477,360 

121-44410 

Betei  Apartrnents   San  s-'arKisco 
CA 

Mission  Houstng   Deve   P"x.:N   .-     i:92t    Mis,s.on  Street,  S.F.,  CA 

EMIIO 

4 

144.960 

121-44440 

Bayview  Apartments,   San   Fran- 
cisco, CA. 

Bayvtew  Hunters  Pcxnl  Apts    ''4'-0   'saat    •■.'j*i /-    >.},,h'ff  North, 

Restor.   V*  22C«0-5C'i2 

5 

193.500 

121-4461Q    , 

Bethany  Center   San   francisax 

CA 
Pleasanton  Gardens.  Pteasanton 

Betfvjny  C^ntef  Sen.or  -K'xjs,  Jnc.  580  Capp  St  S.F.,  CA  94110  .... 

14 

365,740 

121-44611  ... 

P'easanton  Garoens    irv;     25"    Kotrmger  Dftve,  Pleasanton,  CA 

9 

135,780 

CA 

iM56e 

121-uei3 

Town    Part*    "fcTy.ers     San    .tose 
CA 

Norttiem  c^i'tc^.a   ''■esbyie^    1525  Post  Street,  San  Frarvasco, 

CA  34109--6,S69 

15 

asj.soo 

121-55073 

Crescent  Viilage,  Suisur  C!T>'  CA 

Crescent  Associates    "2  Canvo''  '",'.:i,n,  i-''o,.t<    Dd-.^-f   CA  ^4^26  ... 

24 

728^80 

'22-WrA31 

Traymore  Apts,  Los  Angeies  CA 

Travmore  Lirn^ted    S6'->«  Kdr.ar    f,,,ac  '.-•   .;  .>4    Apoora  Hills,  CA 

91301 

53 

1.816,200 

122-94019 

Wiishire  V.itas  No 

56 

28 
12 

1,895,880 
420,480 
321.960 

123-44026 

Fry  Apa-lments.  Tucson,  AZ 

Santa   Ciars    Terrace     Roseville, 

Fry  Davetopfnen:,  ?6''  S    -"a'-a-"'.    s"."'    '  x  v>     A7  85710 

136-44130 

Santa  Cia-a  'e^'ace    A;;-    ••  ,.aH',p  ;-.,_■  ^c    ,-,    i,-,i  Via  Hidalgo, 

CA 

GreenD'ae   C,'*  94^:..4 

136-44158 

Vei'na!  Apartn>jn;s  Mant&.:a  CA 

Ven^ai  hoosi  g  >  " im  ta-'r,,     Eugene  Burger,  Gp,  481  Via  Hi- 

daig.o,  Greenorae  CA  54#':-i 

15 

332.100 

143-38005  ... 

Briarwood  Manof,  Montdair.  CA  .. 

Bnarwood  Manor   c>aTr6^s'-"[.,    Afi:   v.a  Htdalgo,  GreentKse.  CA 
94904. 

40 

1,655.100 

«FGiON    10 


124-440*34 
126-44116 

A.O«ne  Ma.^or  Bixse.  ID   

T>Te  Pia»'a  Portland  GF!    

RoOcwood  Aip.ne  Qreaor  Ltd.  13500  SW  Pacific  Hwy,  Sle  200, 

Pordand,  OR  97223. 

William  R.  yVood,  PC.  Box  97311.  Bellevue,  OR  98009 

Louis  Nex.  Jr.  Down  Ma.oof  Inc.  3260  Brookside  Drive,  Hood  River, 

OR  9703^ 
Patncia  S   Nettieship.  2665  Main  St.,  Suite  220,  Santa  Mootca,  CA 

90405. 

23 

29 
20 

28 

514,500 

1,058,100 
567,600 

553,140 

126-94002 
171--44034 

1  Down  Marw,  Hood  Rive-   0"    .  . 
Pinecres*  Aft,  ^^ascc  w*  

1 

\VR  Thx-   yj-lS^sa  F.lud  7-1-93.  8  4,S  ami 

BILUNO  COD€  *2\0~T7-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-O4a-4o33-02-RPRN) 

Call  for  Gila  Box  Advisory  Committee 
Nomiruitiona 

AGENCY:  Bureau  of  L\nd  Management, 

Interior. 

ACTtON:  Call  for  nominations  fur  Gila 

Box  Riparian  National  Conser\'at!on 

Area  Adv.scn,'  Conimittee 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  fill  t-AO 
positions  on  the  Gila  Box  Riparian 
National  Conservation  .\rea  Advisory 
Committee,  pursuant  to  title  2,  sectiun 
201,  of  the  Arizona  Desert  Wilderness 
Act  of  1990. 

The  purpose  of  the  Advisor>' 
Committee  is  to  provide  informed 
advice  to  the  Safford  District  Manager 
on  management  of  pubic  lands  in  the 


Gila  Box  Riparian  National 
Conservation  Area.  Members  are 
currently  assisting  BLM  with  the 
selection  of  a  preferred  alternative  for 
the  final  Gla  Box  Interdisciplinary 
A( ! ;  -t  V  Flan.  The  Advisory  Committee 
iS  ;riet*(ing  at  least  every  two  months 
during  this  part  of  the  planning  pnx:ess. 
Members  serve  without  salary,  but  are 
reimbursed  for  travel  and  per  diem 
expenses  at  cun-frt  r^'e  for  government 
employees. 

To  ensure  membership  of  the 
.■\dvisory  Committee  is  balanced  in 
1' rins  of  categories  of  interest 
pprpsented  and  functions  performed, 
norainees  must  be  qualified  to  provide 
advice  in  specific  ares  related  to  the 
pn.m.ary  purposes  for  which  the  Gila 
Box  Riparian  National  Conservation 
Area  was  created.  These  (.fitegories  of 
expertise  include  wildhfr'  ror.si-Tvation, 
n  par i an  eco  1  ogy ,  archa (hi  i  .■  ig y , 
hydrology,  rtKreation,  environmental 
education,  or  other  related  disciplines. 

Persons  wishing  to  nominate 
individuals  or  those  wishing  to  be 
considered  for  appointment  to  serve  on 


the  Advisory  Committee  should  provide 
names,  addresses,  professions, 
biographical  data,  and  category  of 
expertise  for  qualified  nominees. 
Persons  selected  to  serve  on  the 
Committee  will  serve  a  three-year  term 
ending  on  July  31, 1996.  Nominations 
should  be  submitted  to  the  Safford 
District  Manager  at  the  address  below. 

DATES:  All  nominations  should  be 
submitted  to  the  District  Manager,  711 
14th  Avenue,  Safford,  Arizona  85546, 
and  mr^ivad  by  July  30, 1993. 

ADDRESSES:  711 14th  Avenue,  Safford, 
Arizona  85546. 

Jonathan  Collins,  Gila  Box  Coordinator, 
Gila  Resource  Area,  Safford  District 
Office,  711 14th  Ave.,  Safford.  Arizona 
85546,  telephone  (602]  42B-4C40. 

Dated:  June  24, 1993. 
William  T.  Gvish. 
District  Manager. 

TK  -  K    --   •  '■.rs'  Filed  7-1-93;  8:45  am] 
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[NV-04O-4191-03] 

Intent  To  Prepare  an  Environmental 
Impact  Statentwnt;  Robinson  Mine 
Project,  White  Pine  County,  NV 

agency:  Bureau  of  Land  Management. 

Litenor 

hCr\OH:  Notce  of  intent  and  scoping. 

SUMMARY:  The  Bureau  of  Land 
Manajjements  (BLM)  Ely  District  Office 
gives  notice  cf  its  intent  to  develop  an 
env.rormentaJ  impart  statement  (EIS) 
pursuant  to  section  102(2)(e)  of  the 
National  Environmental  Policy  Act  of 
1969  and  to  43  CFR  part  3809  for  the 
Robinson  NLr.e  Proiect.  This  project  is 
located  m  VVh.ta  Pine  County,  Nevada. 
This  EIS  wkI  be  prepared  by  contract, 
^unded  hy  the  proponent,  Robinson 
Mnma  Li.mited  Partnership  (RMLP). 
The  BL,M  invites  comments  and 
sug^esti  jhs  on  the  scope  of  the  analysis. 
DATES:  Written  comments  on  the  scope 
of  the  EIS  will  be  accepted  until  August 
6, 199T 

ADOflESScS;  Scoping  comments  are  to  be 
sent  to;  Ely  District  Manager,  HC  33  Box 
3350C.E!y.NV,  8S3C1. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Write  to  the  above  ad.lreM  or  call  Daniel 
R,  Ne'cher  at  (702j  289-4865. 
SUPPt£MENTARY  INFORMAHON-  The  RMLP 
proposes  to  construct  and  operate  a 
copper  mining  facility  in  the  Robinson 
Mining  District  near  Ely,  Nevada.  The 
majonty  of  the  operation  will  be 
conducted  on  3.324  acres  of  private  land 
o\^T.ed  or  controlled  by  Magma  Nevada 
Mining  Company  The  operation  will 
also  take  place  on  1  ,%5  acres  of  public 
land  administered  by  i:.e  BLM.  PubUc 
lands  will  be  required  for  a  mill  tailings 
impoundment  and  ancillary  facilities, 
leach  faciliti-??,  poAer line  and  water 
pipehne  comdors,  and  small  portions  of 
waste  rock  disposal  areas.  A  total  of 
5  289  acres  of  public  and  private  lands 
will  be  used  by  the  copper  operation. 

The  MmingDistrct  has  been 
extensively  mined  for  copper  for  nearly 
a  centur.',  most  recentlyby  Kennecott 
Copper  Corpcration  (Kennecott). 
Kannecott  ceat;ed  its  mining  activities  in 
1978.  leaving  an  area  of  over  3,170  acres 
of  pnvate  land  and  approxj.Tiately  240 
acres  of  public  'and  unreclaimed.  This 
surface  disturbance  includes  three  large 
open  pit  mines  and  at  least  "^jven 
discrete  waste  rock  dispovi!  areas. 

RMLP's  Robinson  Mine  P.tiject  will 
consist  of  continued  mining  in  the  three 
existing  open  pits,  expansion  of  some  of 
the  existing  waste  rock  dumps, 
construction  of  a  new  sulfide 
cjDcentrator  to  produce  copper  and 
molybdenum  concentrates,  and 
construction  of  a  copper  heap  leaching. 


solvent  extraction  and  electrowining 
(SX/EW)  facility  to  produce  copper 
cathodes.  An  electrical  powerhne  will 
be  constructed  from  the  Condor 
Substation  near  McGill,  Ne\  ada  to  the 
project  area. 

Based  on  currently  identified  ore 
reserves  and  anticipated  mining  rates. 
the  project  is  expected  to  have  an  active 
life  of  approximately  18  years  An 
average  daily  production  of 
approximately  650  tons  of  copper 
concentrate,  50  tons  of  cathcKle  copper, 
and  2  tons  of  molybdenum  concentrate 
areplanned  for  the  facility 

Tne  issues  expected  to  be  analyzed  in 
the  EIS  are  impacts  to:  Surface  and 
groundwater  quality  and  quantity,  air 
quality,  socio-economics,  threatened 
and  endangered  species,  cultural 
resources,  visual  impacts,  wildlife,  truck 
traffic  haulage  of  mining  chemicals  and 
concentrates,  and  mine  reclamation. 

Dated:  June  28, 1993 
Billjr  R.  Tempieton. 

State  Director,  Nevada. 

[FR  Doc  93-15679  Filed  7-1-93;  8:45  am] 
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[NV-050-44 10-02] 

Intent  To  Supoiemert  the  Draft 
Statetirie  Resource  Management  Plan/ 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACDON:  Notice  of  intent.  The  Bureau  of 
Land  Management  (BLM)  is  proposing 
to  prepare  a  supplement  to  the  Draft 
Statehne  Resource  Management  Plan/ 
Environmental  Impact  Statement  (RM?/ 
EIS)  to  analyze  issues  not  addressed  in 
the  draft  document. 


kRV:  Based  on  comments  from 
agencies  and  the  general  public  and 
evaluation  on  the  draft  document,  the 
BLM  has  determined  that  the  following 
issues  require  further  analysis  and 
public  review;  (1)  Ephemeral/perennial 
rangeland  classification,  (2)  utility 
corridor  locations  at  Henderson,  Paiute 
Valley,  Dry  Lake/ Apex  .Area,  and 
Pahrump  and  corridor  width  throughout 
the  planning  unit,  (3)  .Mineral 
ManagemenL/Post  Congressional  Non- 
Designation  of  Wilderness  Study  Areas 
(WSA).  and  (4)  Tortoise  Recovery  Plan 
implications. 

DATES:  A  public  coordination  period  has 
been  scheduled  from  July  1  to  .\ugust  2, 
1993  in  advance  of  the  preparation  of 
the  supplement 

ADDRESSES:  All  comments  and  concerns 
you  may  have  with  this  proposed 
supplement  are  to  be  submitted  to 
Bureau  of  Land  MmaKPment,  Attention: 


Stateline  Area  Manager.  P.O.  Box  26569, 
Las  Vegas,  NV  89126  or  hand  delivered 
to  the  BLM  District  Office  at  4765  Vegas 
EJrive,  Las  Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  COHTACT: 
Marvin  D.  Morgan,  Stateline  Resource 
Area  Manager,  or  Jerry  C.  Wickstrom, 
RMP  Team  Leader,  at  the  above  address 
or  telephone  (702)  647-5000.  - 

SUPPLEMENTARY  INfORMATTON;  Issues  that 

will  be  addressed  in  the  proposed 
supplement  to  the  Draft  Stateline  RMP/ 
EIS  include: 

[A]  Rangeland  ClassiF.cation— The 
reclassification  of  certain  grazing 
allotments  from  "ephemeral"  to 
"ephHm.eral/pprenniar'  or  "perennial". 

(B)  Utility  Corridors— Alternative 
corridor  location.s  in  tlie  Henderson,  Dry 
Lake'Apex,  and  Pahranip  aree<;  It  will 
also  discuss  a  more  precise  narrower 
corridor  concept  throughout  the 
planning  area. 

(CI  Mine-als  Managt!mer:l  Post 
Congressional  Non-Desik^nation  of 
WSAs — Management  obi'-,.;tives  and 
direction  for  released  WSAs  under  liie 
niining  and  miner&l  lav.s. 

(D)  Tortoise  Manapement— Desert 
Tortoise  management  as  outlined  in  the 
Draft  Recovery  P'.^n  of  Apr:!,  1393 
(developed  by  the  Fi^h  and  Wildlife 
Service).  It  will  address  only  those 
recommendations  not  covered  in  any  of 
the  alternatives  in  the  Draft  Stateline 
RMP /EIS. 

A  90  day  public  review  of  the 

supplement  will  be  provided  at  a  later 
date,  Af^.er  the  public  review  and 
commients,  the  results  o^the  supplement 
will  be  combined  with  comments 
previously  received  on  the  Eh"aft 
Stateline  RMP/EIS  and  will  be  used  to 
develop  the  Proposed  Stateline  RMP/ 
Final  EIS  (FEIS).  The  Proposed  RMP/ 
FEIS  is  scheduled  for  reiease  in  June. 
1994, 

Federal,  state  and  local  agencies,  and 
other  individuals  or  organizations  who 
are  interested  in  or  affected  by  aspects 
of  the  proposed  supplement  are  invited 
to  participate  in  the  process.  Comments 
and  recommendations  will  be  accepted 
only  on  those  subjects  being  addressed 
in  this  supplement  to  the  Draft  Stateline 
RMP/EIS.  Comments  that  are  specific 
are  the  most  helpful. 

Dated:  lune  28,  1993. 
Billy  R.  Templeton, 

State  Director,  Nevada 

[FR  Doc  93-15680  Filed  7-1-93.  8:45  araj 
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nD-»42-(»-4730-02j 

Idaho:  Filing  of  Plats  of  Survey 

■Hie  plat  of  sur%«y  of  the  following 
descnbed  land  w%s  officially  filed  \h  t.'.e 
Idaho  State  Office.  Bureau  of  Land 
Management,  Boise.  Idaho,  effective  9 
a.m.,  June  25. 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Fourth 
.Standard  Parallel  North  (south 
boundary)  and  subdivisional  lines,  ti,e 
subdivision  of  section  32,  and  su.n,ey  of 
Lots  1,  2,  5,6,  and  ■'  in  section  32, 
TowTiship  18  North.  Riinge  8  F^ist,  Bi,,:se 
Meridian,  Idaho,  Group  No,  8,32.  v^as 
.accepted  June  16.  1993 

This  survey  wris  executed  to  meet 
certain  administrative  needs  of  Lhe 
USDA  Forest  Servi.;e.  Region  TV 

All  inquines  rcnceming  the  survey  of 
the  abovedescTiiwd  land  must  b>e  sent 
to  the  Chief,  BraLch  of  Cadastral  .Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management.  3380  Aniericiina  Terrace, 
Boise,  Idaho,  83706. 

Dated:  June  25, 1993. 
Mark  Smimov. 

Acting  Chief  CadQsVal  Surveyor  fjr  iJu.ho 
[FR  Doc.  93-15656  Filed  7-1-93.  8:45  am] 

BILUMO  CODE  UIO-GG-W 


[UT-060-03-421CM)5:  UTU-67449] 

Realty  Action;  Noncompetitive  (Dlract) 
Sale  of  Public  Land  In  Cartoon  County, 
UT 

AGENCY:  Bureau  of  l^nd  Management, 
Interior, 

ACTKX:  Notice  of  Realty  Action,  LTU- 
67449.  Noncompetitive  (Direttj  Sale  of 
public  land  in  Carbon  County,  Utah. 

SUMMARY:  Notice  is  given  that  the 
following  descnbed  parcel  of  public 
land  has  been  examined,  and  throiigh 
the  development  of  local  land-use 
planning  decisions,  based  upon  public 
input,  resource  considarations, 
regulations,  and  Bureau  pohcses.  tne 
parcel  has  been  found  suitable  for 
disposal  by  sale  pursuant  to  Section  2u3 
of  the  Federal  Land  Folicv  and 
Management  Act  of  1976'(FLPM.^)  (QO 
Stat.  2750;  43  U,S  C,  1713)  using 
noncompetitive  (direct)  sale  procedures 
(43  CFR  2711  3-3): 

Salt  Lake  Meridian.  Ltdh 

T  14  S.,  R.  10  E., 

Section  23,  W'aN'E^  .NEV*. 

The  descn'oed  land  aggregates  20.00  acres 
more  or  less. 

The  subject  parcel  of  ;e;id  ha.";  been 
leased  to  Carbon  County  suice  1980  for 
use  as  a  sanitary  landfii!,  through  the 
provisions  of  the  Recreation  and  Public 


Purposes  Act  (43  U  S  C,  flf.9:   A 
complete  Environmental  Audi'  as  well 
as  a  Rej^^iilatory  Compliance  Audit  ha-p 
been  completed  on  the  landfiU.  In 
addition,  approval  from  the  Director  of 
the  Bureau  of  Land  Management  to 
transfer  the  land  to  Carbon  County  has 
been  received. 

The  parcel  is  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands,  is  not  needed  for  any 
resource  programs,  and  is  not  suitable 
for  management  by  the  Bureau  or  any 
other  Federal  department  or  agency.  The 
parcel  (UTU-67449)  is  being  offered  as 
a  noncompetitive  (direct)  sale  in 
accordance  with  43  CFR  2711.3-3  to 
Carbon  County,  Utah.  The  land  wiU  not 
be  offered  for  sale  until  at  least  sixty 
(60)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  sale  will  be 
at  no  less  than  the  appraised  fair  market 
value. 

Put:.:  fitinn  r '  this  notice  in  the 
Federal  Register  segregates  the  pubUc 
land  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent,  or  two  hundred 
seventy  (270)  days  from  the  date  of  the 
publication,  whichever  occurs  first. 

The  Terms  and  Conditions  Applicable 
to  the  Sales  Are: 

1  All  minerals,  including  oil  and  gas, 
<-hdll  be  reserved  to  the  United  States, 
tcji^cther  with  the  right  to  prospect  for, 

T.  re  a:;d  remove  the  minerals. 

2  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30, 1890,  26  Stat.  391;  43  U.S.C. 
945), 

3.  The  sale  of  land  will  be  subject  to 
all  valid  existing  right.s  n^s*- 'nations, 
and  priviiHgns  of  n*  (,:;i  Existing  rights, 
reservati:;'i:i,s,  and  pr;vi:eges  of  record 
include,  but  are  not  limited  to: 

a.  A  nght-of-wav,  Serial  No.  UTU- 
002283,  to  PacifiCorp  dba  UP  A  L.  its 
successors  or  assignees,  for  a  powerline 
located  in  SLM.  T.  14  S..  R.  10  E., 
Section  23,  \VV2NEV4NEV4,  under  the 
authority  of  the  Act  of  March  4, 1911 
(36  Stat.  1253;  43  U.S.C  961). 

b  A  nght-of-wav,  Serial  No.  UTU- 
01.5341,  to  PacifiCorp  dba  VP  &  L.  its 
successors  or  assignees,  for  a  powerline 
lixrated  in  SLM,  T,  14  S..  R.  10  E., 
Section  23,  Wv^NT  ■  4NEV4.  under  the 
authority  of  the  Acl  of  March  4, 1911 
(36  Stat.' 1253,  43  U  S.C.  961). 

Sale  Procedures:  The  buyer  will  be 
required  to  submit  the  fair  market  value 
of  the  property  on  the  date  of  the  sale. 
The  land  will  be  offered  for  sale  at  the 
Price  River  Resource  Area  Office. 

Bidder  Qualifications:  Bidder  must  be 
u  S  citizen  18  years  of  age  or  over,  a 
State  or  State  instrumentality  authorized 


to  hold  property;  a  corporation 
authorized  to  hold  property;  or  a 
corporation  authorized  to  own  real 
estate  in  the  State  of  Utah. 

Bid  Standards:  The  BLM  reserves  the 
right  to  accept  or  reject  any  and  all 
offers  or  withdraw  the  land  from  sale  if. 
in  the  opinion  of  the  Authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Section  203(g)  of 
FLPMA  or  other  applicable  laws. 

Comments:  For  a  period  of  forty-five 
(45)  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  ma .     ..  mments 

to  the  Moab  District  Manager,  Bureau  of 
Land  Management,  P.O.  Box  970,  Moab, 
Utah  84532.  Objections  will  be  reviewed 
by  the  Utah  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior 

SUPPt.EMENiAR'i  ihfOBMAIkON: 
Additional  information  concerning  the 
lands  and  the  terms  and  conditions  of 
the  sale  may  be  obtained  from  Mark 
Mackiewicz.  Area  Realty  Specialist, 
Price  River  Resource  Area,  900  North 
700  East,  Price,  Utah  84501.  (801)  637- 
4584,  or  from  Brad  Groesbeck,  District 
Realty  Specialist,  Moab  Distict  Office, 
82  East  Dogwood  Drive,  P.O.  Box  970. 
Moab,  Utah  84532,  (801)  259-6111. 

Dated:  June  24, 1993. 
William  C.  Stringer. 
Associate  District  Manager. 
[FR  Doc.  93-15729  Filed  7-1-93;  8:45  am) 
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ACtNCv:  Bureau  of  Land  Management. 
action:  Notice  of  Advisory  Council 
Tour. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
CFR  part  1780,  that  a  VemaJ  District 
Advisory  Council  Tour  will  be 
conducted  on  Tuesday.  July  20, 1993. 
The  purpose  of  the  tour  is:  to  familiarize 
the  Council  with  new  land  the  District 
is  acquiring  in  a  land  exchange  wdth  the 
Rocky  Mountain  Elk  Foundation  and 
discuss  futiu^  management 
opportunities;  to  tour  the  White  River 
Oil  shale  facihties  and  discuss  possible 
future  site  and  facility  uses;  to  visit 
Coyote  Basin  Oil  Field  and  discuss  oil 
exploration,  production,  and 
coordination  with  the  National  Park 
Service  and  to  discuss  possible  black- 
footed  ferret  reintroduction  into  the 
Coyote  Basin  area. 
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hiinnda  is  as  follows: 


V«m«)  Oi»tric1  Advl»ofy  Council  Tour,  July 

20.  1993 

8  30  a  .-n  Btig..-  ;'.;'.;:  at  3LM  office 

3  «jO  a  tn.  Stop  d!  C.-.yo!8  Basin  Oil  Field 
Dmcu**:  Oil  expluratjoD  and  production 

coordination  of  oil  field  activities  with 

NPS  reintroduction  of  Dlack-footed 

ferrets 
10:30  a.m.  Tour  White  River  Oil  shale 

facilities  discuss  potential  future  use  of 

the  focilities  and  site 
11  10  am.  Visit  and  discuss  oil  shale  patent 

applications 
:  00  p  m.  Have  lunch  and  totir  Hill  properties 

,r.  Bitter  Creek  being  acquired  through 

exchange  with  the  Rocky  Mountain  Elk 

Foundation 

Discuss  options  for  future  management 

including; 

Livestock  grazing 
Riparian  restoration 
Water  quality  and  fisheries 
Public  access/recreaticn 
Wildlife  habitat  improvements 
Stabilization/use  of  historic  structures 

4  00  p.m.  Tour  Wolf  Den  portion  of  Hill 

property 
D  00  pjn.  Arrive  back  in  Vernal 

The  tour  is  open  to  the  public: 
however,  they  would  be  required  to 
himish  their  own  transportation  and 

food. 

FOB  FURTHER  ;hFC.HMA"^104,  CO?<T*CT: 

David  E.  L-ttle,  'k  t>mai  Districl  Manager. 
Phone  (801) 789-1362. 

Dated:  June  29. 1993. 
David  L  Little, 
C.iWici  Manager. 
iFH  Doc.  93-15880  Filed  7-1-93;  8:45  am] 


UMI 


fldtlonal  Park  Service 

Cooc«8sion  Contract  Negotiations; 
Bandelier  National  Monument  NM 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
±'-<.  '.he  National  Park  Service  proposes 
to  av-'^r-^  a  conce^.sion  contract 
:;,•>.  :^:7ri; '  i  .:."  ,jed  snack  bar  and  gift 
shop  <^".  1  Hs  fo:  the  public  at  Bandelier 
.N3t:'j   el  N!   n  iment.  New  Mexico,  for  a 
pen>i  jf  f.  -  f5)  years  from  date  of  final 
-xecuiiun  nl  the  concession  contract. 

EFFECTIVE  DATE:  A-ig^iSt  31,  1993. 
AOOfiESSES:  Interested  parties  should 
contact  S:.perintendent  Roy  Weaver. 
Bande!;ar  National  Monument,  HCR  1, 
Box  1,  5  .  '.9  15.  Los  Alamos,  New 
MeA,cc  3^544   (305)  672-3861.  for 

'emejits  of  *he  proposed  contract, 
s  ^v.itM£NTAflY  information:  This 
.'tract  ronewai  has  Lieen  determined  to 


be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Art  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31. 
1992.  and.  therefore,  pursuant  to  the 
provisions  of  Section  5  of  the  Ac"t  of 
October  9, 1965  (79  Stat  969.  16  U.S.C 
20d).  is  entitled  to  be  given  preference 
in  the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the -existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Superintendent  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
evaluated. 


AOOflESSES:  Keya  Paha  County  High 

Sriiool  (librar>'').  Football  Avenue. 
Spnngview,  Nebraska 

.Agenda  topics  include:  DiS':uss 
comments  received  by  the  commis.sion 
members  from  the  comm.anity;  an 
i:pdnte.  and  discussion  on  the  status  of 
the  draft  statements  prepared  for  the 
Niobrara  Scenic  River  Genera! 
Management  Plan  by  the  National  Park 
Service  planning  team;  the  opportunity 
for  public  comment,  and  a  proposed 


agf 


ida,  date,  time,  and  location  for  the 


next  meeting. 

The  meeting  is  open  to  the  ptiblic. 
Interested  persons  may  make  oral/ 
wTitten  presentation  to  the  Commission 
or  file  written  statements  Requests  for 

time  for  making  prtssentations  .iiay  be 
made  to  the  Supenntendunt  prior  to  the 
mwting  or  to  the  Qiair  at  the  beginning 
of  the  meeting  In  order  to  accomplished 
the  agenda  for  the  meeting  the  Chair 
may  want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summar>'  in  the 
form  of  Minutes  will  be  transcribed  for 
dissemination  Minutes  of  the  meeting 
will  be  made  ava.iable  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  \ie 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebra.'^ka 

SUPPLEMENTARY  INFORMATION:  The 
Commission  was  established  pursuant 
to  Public  Uw  102-50,  section  5  The 
pu.'-pose  of  the  Commassion  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  on  matters  pertaining  to  the 
development  of  a  management  plan,  and 


on  the  management  and  operation  of  t.'iw 
40  mile  and  30  mile  segments  of  the 
Niobrara  River  designated  by  section  2 


Dated;  February  25,  1993. 
John  E.  Cook. 

Regional  Director,  Southwest  Region. 

[FR  Doc.  93-15744  Filed  7-1-93;  8:45  am]  '^^  p", ^^7,^  Law  10«-50  which  lie  outside 

KUJKO  coD£  4310-70-11  ^^^f,  boundary  of  the  Fort  Niobrara 

National  Wildlife  Refuge  and  that 

segment  cf  the  Niobrara  River  from  its 
confluence  with  Chimney  Creek  to  its 
confluence  with  Rock  Creek. 

FOR  FURTHER  INFORMATION  CONTACT; 

vVar'-en  Hill,  Superintendent,  Niobrara.' 
Missouri  National  Scenic  Riverwnys; 
P.O.  Bo.x  591;  O'Neill  Nebraska  68~R.3- 
OS'll.  Telephone:  (402J  336-3970, 

Dated;  lune  23.  1993. 
Wiiliam  W.  Schenk. 

Acting  Hfgiona!  Di-irtor. 

IFR  Dor.  9,3-1 5745  Filed  7-1-93;  8:45  am) 

BILU»«G  CODE  «10-70-P 


Niobrara  Scenic  R'.ver  Advisory 
Commission  Meeting 

AOf^srv  r^euonal  Park  Service.  Interior 
ACHON:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  Scenic  River  Advisor. 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

MEETING  DATE  »N0  TtME:  July  21,  1993  9 
a.m. -3  p.m. 
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JNTERSTATE  COMMERCE 
COMMISSION 

[Notios  No.  408S3] 

Yellow  Freight  System,  Inc  of 
Indiana — Petition  for  Declaratory 
Order— Weighing  Shipnwnts 

AGENCV;  Interstate  Commerce 

Ciomni'ssion. 

ACT)0<;  Institution  of  Qeciaratt-ry  urder 

proceading. 

SUMliARy:  In  response  to  a  petition  filed 
by  "V'wiiow  Fre;^''i'  "''vitr-rn.  Inc.  of 
Ir..1ia.i)a  C^'eiiow.   the  rummission  has 
instituted  a  der.iaraMrv  orde' 
proceeding  to  de{erm:riP  whether  (1)  the 
(r.ommsssion  has  exclusive  jurisdiction 
f.  ver  the  reasonableness  of  Yellow's 
praaice  of  verifying  shipment  weights 
using  forklift  scales;  and  (2)  more 
stringent  State  requirements  for  scale 
accuracy  are  preempted.  An  opportunity 
to  participate  in  the  proceeding  is 
provided  to  interested  persons,  and 
their  comments  are  invited. 
DATES:  VVritten  comments  must  be  filed 
August  1,  1993,  Additional  filings  will 
be  scheduled  only  if  required. 
ADDRESSES:  Send  an  original  and  10 
(    pips  of  all  comments  to:  Attn:  No. 
4n^i53.  Office  of  the  Secretary,  Case 
Crr;:rci  Branch,  Interstate  Commerce 
(    ;:.:,   ss.on.  Washington,  DC  20423. 
In  add!; ion,  concurrently  send  one 


)V  tf 


each  of  the  following 


representatives  of  Yeilovv.  Lawrence  W. 
B.eriem.  Shaw.  Pittman,  Potts  & 
Trowbruige,  230G  N  .Street,  NW,, 
VVashmpton,  DC  20037;  and  Jerry  C. 
Bovvlin.  10''~7  Bnrkley,  Overland  Park, 
KS  66211, 

FOR  FURTHER  INFORMATION  CONTACT: 
Ri(,hard  B  Felder,  (202]  927-5610  or 
Icseph  C,  Levin   (202)  927-6287.  TDD 
for  heanng  impaired   (202)  927-5721. 
SUPPLEMENTARY  IWF0HMAT»0N:  The 
Commission  has  instituted  a  declaratory 
order  proceeding  under  5  U.S.C,  .554(e) 
on  Yellow's  request  to  terminate  a 
controversy  with  State  authorities 
concerning  Yellow  s  practice  of 
weighing  interstate  shipments  with  a 
forklift  sc^le.  Yellow  is  a  major  motor 
earner  engaged  in  the  transportation  of 
less-than-truckload  (LTL)  shipments 
throughout  the  United  States.  .A.s 
provided  for  in  its  tariff,  Yellow  ha.s 
been  venfymg  shipper  supplied  weight 
information  by  using  mobile  forklift 
scales  that  are  not  certified  "legal  for 
trade."  because  they  do  not  >:nr:fc)rrr! 
with  State  requirements. 

Yellow  indicates  that  it  randomly 
reweighs  only  a  few  shipments  and 
more  frequently  reweighs  shipments  of 
customers  having  a  histon.  of  inB'-''virR'e 


weights  Yellow  indicates  that  it  has  not 
received  any  complaints  from  shippe'--- 
about  its  reweighmg  prartice 

Yellow  s  U.M;  of  fork.i  t  w  tues  :\h.s 
been  cited  by  the  Stfiteii  i  '  Maryland 
and  Nevada  for  be.r.g  i;v„oi.sistent  with 
State  law   Bo*..  '->'d*ws  require  that  scales 
be  calibrated  to  a  tolerance  of  0.1 
percent  to  confonn  with  the  National 
Institute  of  Standards  and  Technology 
(NIST)  Handbook  44.  for  Clasn  m  scales 
Yellow's  forklift  scales  are  calibrated  to 
a  tolerance  of  1  jiercent.  Both  States 
have  advised  Yellow  that  its  "not  legal 
for  trade"  fork  iP  ■■  ales  cannot  be  used 
to  determine  h-eignt  charges.  Both  States 
disagree  with  Yellow's  contention  that 
the  Commission  has  exclusive 
jurisdiction  over  this  aspect  of  interstate 
trucking  and  that  the  State  requirements 
are  a  burden  on  interstate  commerce. 

Yellow  believes  it  would  be 
significantly  burdened  if  shipments  had 
to  be  weighed  on  State-certified  scales. 
It  also  questions  whether  any  legitimate 
State  interest  is  served  by  mandating  a 
0.1  percent  tolerance.  It  asserts  that  a  1 
percent  tolerance  is  more  than  adequate 
to  assess  freight  charges  for  LTL 
shipments.  Allegedly,  the  difference 
between  a  0.1  percent  tolerance  and  a  1 
percent  tolerance  would  not 
significantly  affect  the  charges. 

The  National  Conference  of  Weights 
and  Measures  (NCWM)  commented  on 
Yellow's  position.  It  believes  that 
Yellow's  position  is  inconsistent  with 
uniform  weighing  requirements  adopted 
by  all  50  States  and  the  District  of 
Columbia.  It  contends  that  the  standards 
have  been  adopted  universally,  and  are 
not  an  undue  burden  on  interstate 
commerce. 

The  Department  of  Commerce, 
NCWM,  State  agencies,  motor  carriers, 
shippers,  and  other  interested  members 
of  the  public  are  invited  to  comment  on 
these  issues.  Any  person  seeking  to 
participate  in  support  of,  or,  in 
opposition  to  Yellow's  position,  should 
submit  written  representations,  views, 
or  arguments  to  the  Commission.  Copies 
of  Yellow's  petition.  NCWM's 
comments,  and  Yellow's  reply  are 
available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  lo,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commence  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  im.paired  is 
available  through  TDD  services  (202) 
927-5721.) 


Decided:  Juoe  22. 1993. 

By  the  Commission,  Chairman  McOonaid. 
Vice  Chairmao  Simmons,  Commiwionars 
Phillips,  Philbin.  and  Walden.  Vice 
Chairman  Simmons  dissented  and  continues 
to  believe  that  a  declaratory  order  is  not 
necessary  at  this  time  as  no  case  or 
controversy  exists 
'■nf4,nei  1     StnrkUiid    Jr., 

!FR  Doc  93-15716  Filed  7-1-93;  8:45  am) 

B',. i**(j  ic-o*  "t:w ■■-  * 


rnn»nc#  Docket  No  "JJ^fVil 

Ga'ewey  Esslef''  Rsttw^y  C  ,,-'■'■ .::,«,- v — 
AcQjis.iiO"  ana  Opernfior 

t ,s pf'^Ct :0" i if'>ee  c'  '- c !i !">!■■ .:;  ,,.-'■:::  ^'^n  ' 

Ct' peat' on 

Gateway  Eastern  Railway  Company 
(GERC),  a  noncarrier,  has  fi]ed  a  notice 
of  exemption  to  acquire  from 
Consolidated  Rail  Corporation  (Conrail) 
and  to  operate  16.69  miles  of  rail  lines 
in  St.  Clair  County,  IL:  (1)  14.79  miles 
between  milepost  243.5  at  "WR"  Tower 
in  Granite  City  and  milepost  0.91  at  East 
Alton: '  and  (2)  1.90  miles  between 
milef)ost  236.8  at  "Willows" 
interlocking  in  East  St.  Louis  and 
milepost  238.7  at  "Q"  Tower  in  East  St. 
Louis.*  GERC  will  also  assume  by 
assignment  Conrail's  existing  overhead 
trackage  rights  over  the  Terminal 
Railroad  Association  of  St.  Louis 
between  "WR"  Tower  and  a  point  near 
"Willows"  interlocking,  a  distance  of 
approximately  5.25  miles.  GERC  expects 
to  become  a  class  III  rail  carrier  upon 
consummation  of  the  transaction.  The 
parties  plan  to  consummate  the 
transaction  on  or  after  June  10, 1993,  the 
effective  date  of  this  notice  of 
exemption.' 


'  A  change  in  the  ntunbehng  system  accounti  for 
what  appears  to  be  a  discrepancy  betweao  thee* 
milepost  designations  Also  included  in  the 
agreement  is  Coarail'i  interest  in  (1)  the  Eoxanaa 
Industrial  Track.  (2)  a  ioini  switching  agreemanl  ai 
Alton.  IL,  and  (3)  a  1906  joint  use  agraemaDt  from 
"WR"  Tower  in  Granite  City  to  Wann.  covermg  tka 
Conrail  Une  (operated  eastward)  and  the  parallel 
GWRC-SPCSL  Corp  line  (operated  westward). 

'  Under  its  interchange  agreement  with  Conrail. 
GWER  will  operate  into  Conrail's  Rose  Lake  Yard, 
just  east  of  "Willows"  interlocking. 

Conrail  will  retain  a noo -exclusive  aaaemeot  and 
overhead  trackage  rigbts  ow  the  1  90-miie  line  to 
maintain,  via  other  carriers,  its  access  to  the 
MacArthuT  Bridge  over  the  Mississippi  Rjver  and 
certain  river  terminals  south  of  "Q"  Tower 

*  t)nlats  they  file  a  voting  trust  under  4S  OFR 
1013.  the  actual  consummation  date  will  depend  on 
the  efTecbve  date  of  «  related  proceeding.  Finance 
Docket  No.  3Z306  There.  Gateway  Western  Railway 
Company  (CWRC),  which  wholly  owms  GERC.  aid 
Werthaim  Schroder  ft  Co..  Inc  .  which  controls 
GWRC.  seek  an  exemption  under  49  U.S.C  10S09 
from  the  prior  approval  requirements  of  49  US  C 
1 1343  et  mq  .  to  conbnue  in  control  of  G£RC  when 
it  becomes  a  carrier  This  proceeding  is  also  related 

Cootinuad 
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This  noti>;«  iS  filed  under  49  CFR 
1150  31  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio  Petitions  to  revoke  the 
exemption  under  49  US.C.  10505(d) 
may  'be  filed  at  ar.y  time.  The  filing  of 
a  petition  to  revoke  will  not 
automaticaliy  stay  the  transaction.  Any 
comments  must  be  filed  with  the 
Commission  and  served  on  Robert  H. 
Wheeler  Two  Prudential  Plaza.  45lh 
Floor.  180  North  Stepson  Avenue, 
Chicago.  IL  5C601 

Dated:  lune  28,  1993. 

By  the  Cortimission,  David  M.  Konschnik, 
Director  Office  of  Prxeedings. 
Sidney  L.  StnckJaad   jr.,         i 
Secretary 
[FRDoc.  93-1  D'l  5  Filed  7-1-93;  8:45  am) 

BtUJNa  COOC  7Q3S-01-M 


DEPARTMENT  OF  LABOR 

Offic«  of  th«  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

BACKGROUND:  The  D»?partment  of  Labor. 

in  carr,-ing  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  351,  considers  comments  on  the 
reporting  recordk^'';iin2  requirements 
that  will  affect  the  pub;i." 
UST  Of  RECORDKEEPINC^'REPOnTlNG 
REOCMREMENTS  UNDER  REVIEW  As 

necessary,  ihe  Department  of  Labor  will 

publish  a  Us;  of  the  A2er.c7 
recordkeeping/ reporting  requirements 
under  review  by  the  Office  of 
Mar.agement  and  Budget  .[O.MB)  since 
the  last  list  was  pubi.shed.  The  list  will 
have  all  aatr.es  grouped  into  new 
collections,  revisions.  B.iklensions,  or 


UMI 


!o  Fiaaace  Docket  So   3230^  where  GWRC  filed  a 
notice  Df  axan-.p'ion  to  acq'.: ire  :v«rhead  trackage 
nghu  from  GD^C  over  i  portion  of  Conrail'i  line 
described  I.t  2;  above  !o  be  acquired  by  GERC.  and 
tj  Fnance  Dotito' No  32305.  where GEWR and 
GWRf  ]oi.TLlv  !«ek  an  axempuon  ur.der  section 
10505  irom  the  pnor  approval  nsquiraments  of  49 
U  S  C.  10901  to  construct  i  connection  between  a 
pr:.poseti  new  GWRC  line  discussed  below]  and 
the  \:aM  to  be  acquired  by  GERC.  Because  these 
concurrentJy  fiied  exempDoni  wii.,  if 
coojummated  have  the  cumuUtiv*  »ffecl  of 
comiecring  GWRC  and  Conruil  iine«  Lhey  are  also 
relevant  to  the  Conunissicn  i  :onsoi;,l4ited  decision 
la  Finance  Docket  Nos.  32158  and  32158  (Sub-No. 
1  L  Gofewoy  W  fly  Co  -Const  Exempt  St.  Clair 
Counn'  ru  fizl  vDol  prLnted).  served  May  U,  1993. 
There,  the  Commission  conditsooaiiy  granted 
GWRC  an  axemption  to  construct  and  operate  a  rail 
iine  at  East  St.  Louis  but  requested  additional 
evidence  on  whether  the  construcUon  of  certain 
related  crossings  would  resuit  .3  the  Conrail 
connection  now  proposed  and  oo  what  the  traiTic 
consequences  of  such  a  oonnotticn  would  be. 
PetiQcns  to  reopen  and  revoke  tnase  a.xemptions  are 
now  pending  twfore  the  Commission. 


reinstatements  Thw  Departmental 
Clearance  Officer  w;ii,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers  if  applicable 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed 

Whether  small  businesses  cr 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  m  the  request 
for  approval,  if  applicable 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
COMMENfTS  AND  GUESTKJNS:  Copies  of  the 
rei^ordkeeping/ reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NfW,  room  N-1301, 
Washington,  DC  20210.  Connmants 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM>' 
ESA/ETA/OLMS/MSHA.  O.SIiA.'PWBA/ 
VETS),  Office  of  Manaj^ement  and 
Budget,  room  3001,  Washington.  DC 
20503  ((202)  395-6880) 

Any  member  of  the  public  who  wants 
to  comment  on  recorditeeping.  reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Bureau  of  Labor  Statistics 
Supplemental  Telephone 

Communications  Survey 
1220-0146 
Annually 

Businesses  or  other  for-profit 
14  respondents:  171.4  hours  per 
response;  2400  total  hours;  1  form 
Detailed  information  pertaining  to  the 
inputs  of  local  exchange  carriers  in  the 
telephone  communications  industry  is 
needed  for  productivity  statistics  The 
information  will  be  used  in  a 
multifactor  productivity  measure  for  the 
local  telephone  communications 


industry.  The  respondents  are  regional 
Bell  operating  companies  and  other 
local  exchange  carriers,  who  have  ail 
agreed  to  participate 

Signed  at  Washington,  IX]  this  22nd  day  of 
June,  1993 
Kenneth  A.  Mills, 
Departmental  Oearance  Officer. 
[FR  Doc.  93-15731  Filed  7-1-93;  8:45  am) 

aiUMO  CODE  4S1fr-24-P 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Ubor  f^om  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  m  accordance  with  29 
CFR  Part  1.  by  authiority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat  1494,  as  amended 
40  use,  276a)  and  of  ether  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract  • 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  use.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


Federal  Register  /  Vol.,  58.  No    126    '  Fndav    Julv 


1993 


.^u'lrp'. 


35979 


iinl«trat!on 


n  decisions 


impractical  and  contran-  to  the  public 
interest. 

Genera!  wR^e  determinatsoc 
decisions,  ana  modifications  and 
supersedeas  dncisions  thereto  r(/Tfe:n 
no  expiratiun  .la*es  and  are  effei  Ti\-e 
from  then  dai-'  of  notice  in  the  Federal 
Register,  or  or  the  date  u-ritten  notice 
is  receivea  tv  f;>e  agencs'  whichever  is 
earlier,  Thes*»  Iwisions  are  to  be  uswi 
in  acxordance  witii  the  provisions  of  29 
CFR  Parts  1  and  5  Accordingly,  the 
applicable  de-.^ion,  tofsethpr  wi'h  h-  \ 
modifications  'ssaad,  must  be  'r,ade  a 
part  of  ever}'  contract  fur  perfar.'!,L-t:e  of 
the  described  A'ork  wiihm  Ma- 
geographic  a'^r.  inoicated  a;,  :^(:;,.red  by 
an  apphcabit'  ;"jQf;rai  pre\c.i.i:g  wage 
ipw  and  29  Q  '►"  P'of.  5  The  wage  rates 
and  fringe  btn:.^'"  >  notj„e  of  which  is 
piibiished  nerein,  and  wiiich  are 
rcn 'aired  in  the  Government  Printing 
Office  (GPO)  document  entitled 
General  Waee  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  informaticm  for 
c:onsiQeratioa  bv  the  Department. 
Furtbtir  information  and  self- 
explanatof}  fo^n.i.  for  the  purpose  o' 
submitting  inis  data  may  be  obtained  by 
uTiting  to  the  U  S.  Department  of  Labor, 
r  mp'oyment  Standards  Administration, 
VVagp  and  Hour  Division.  IMvision  of 
Aftge  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington.  D.C.  20210, 

New  GeneraJ  Vv  i.j,ti  Determinaljoa 
Dttcisions 

Tne  numbers  :>''  ■'.'■^p  decisions  added 
to  the  Ckivenirr,--'  ■  }'ru;v.iig  Oifice 
document  entitjed  "General  Wage 
Determinatione  issued  1  nde:  the  Davis- 
Bacon  and  Reie*«o  Acts    are  n-it-d  by 
\'oiume  end  S'sid. 

Volume  [J 

Kansas 
KS930023  0-aly  2, 1993) 
KS930024  (July  2,  1993) 
iCS9  30025  C'uly  2. 1993) 

Volume  ID 

.A.*izfaa 

.*.Z930()05  I'iii 


'903) 


ModificatioD  to  G«n9r8l  Wage 
Detemunation  Docutoiu 

The  nurj:ber  cf  decisions  Hsted  in  the 
Government  Printing  Office  document 

entitled  "General  Vtugi-  r»etermin9tions 
I.-s ued  Under  tiie  De vis-Bacon  and 
r..iated  Acts'  being  ^nodified  are  listed 


by  Volume  and  State  Dates  of 
publication  in  the  Federal  Register 
in  parentheses  fo!  owu  »;  irie  dni   s; 
being  modified. 

Volume  I 

Alabama 

AL93000r  .Fee  19, 1993) 

AL9300O8  (Feb.  19, 1993) 

AL930O33  (Feb.  19, 1993) 
New  Jersey 

NJ930002  (Feb.  19, 1993) 

N)930007  (Feb.  19. 1993) 
Npw  York 

Ni'930008(Feb.  19, 1993) 
Pennsylvania 

PA930023  (Feb.  19. 1993) 
Virginia 

VA930005  (Feb.  19, 1953) 

VA93O033  (Feb.  19, 1993) 

VA93O036  (Feb.  19, 1993) 

VA930048  (Feb.  19, 1993) 

VA930065  (Feb.  19. 1993) 
West  Virginia 

WV930002  (Feb.  19. 1993) 

Volume  U 

Illinois 

IL93OO01  (Feb.  19,1993) 

IL93O002  (Feb,  19, 1993) 

IL930003  (Feb.  19, 1993) 

IL930OO4  (Feb.  19,1993) 

IL930O05  (Feb  19. 1993) 

IL930O07  (Feb.  19, 1993) 

IL930008  (Feb.  19, 1993] 

IL930009  (Feb.  19,1993) 

IL930011  (Feb.  19, 1993) 

IL930012(Feb.  19. 1993) 

IL930013  (Feb.  19. 1993) 

IL930014  (Feb.  19. 1993) 

IL930015  (Feb.  19. 1993) 

IL930ni7  (Feb.  19. 1993) 
Kansas 

KS930004  (Feb.  19. 1993) 

KS930006  (Feb.  19. 1993) 

KS930008  (Feb.  19. 1993) 

KS930009  (Feb.  19.1993) 

ICS930012  (Feb.  19. 1993) 

KS930014  (Feb.  19. 1993) 

KS  .^X)19  (Feb.  19. 1993) 

K:- .    >022  (Fob.  19, 1993) 

Volume  in 

Alaska 

AK930001  (Feb.  19. 1993) 
Arizona 

AZ930001(Feb.  19. 1993) 

AZ930002  (Feb.  19. 1993) 
Ck>Iorado 

CO930001  (Feb.  19. 1993) 
Idaho 

ID930001  (Feb.  19, 1993) 

ID930002  (Feb.  19, 1993) 
North  Dakota 

ND930001  (Feb.  19. 1993) 

ND930002  (Feb.  19, 1993) 
Oregon 

OR930001  (Feb.  19. 1993) 

OR930004  (Feb.  19. 1993) 
Washington 

WA930001  (Feb.  19, 1993) 

WA930002  (Feb.  19,  1993) 

WA'J30O03  (Feb.  19,  1993) 

VV.^^30OC5  (Feb.  19, 1993) 

WA930007  (Feb.  19, 1993) 

VVA930008  (Feb.  19. 1993) 


WA93O010  (Feb.  19. 1993) 
WA930011  (Feb.  19, 1993) 

(,renerai  Wagi»  Drtermiriatifin 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GF*0)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
pubhcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libranes  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  wdll  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  25th  day  of 
June  1993. 

AlanL.  Mom, 

Director,  Dividon  ofWageDeterwinatiom. 
[FR  Doc  93-15453  Filed  7-1-93;  6:45  am] 
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By  an  application  dated  May  25.  1993, 
the  petitioners  and  former  workers 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance  (TAA). 
The  denial  notice  was  signed  on  May 
10, 1993  and  published  in  the  FedenI 
Reeister  on  May  25,  1993  (58  FR  30072). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  conditions: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  api>eer6  that  the  determinati(xi 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 
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(3)  if  in  the  opinion  of  the  Certif>ing 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  r«consideration  of 'no 
decision. 

The  investigation  findings  show  -.ha' 
the  sub)ect  firm  produced  men  s  Av/i 
hoys'  suits  and  topcoats  only  for  it.s 
parent  company,  Charles  Navasity  & 
Company  in  Phiiipsburg,  Pennsylvania. 
The  findings  show  that  although  topcoat 
production  and  sales  at  Portage 
accounted  for  a  substantia!  portion  of 
Portage's  production  and  sales  in  1992, 
the  workers  were  not  separately 
identifiable  by  product  The  plant 
closed  m  January.  1993 

The  petitioners  state  that  i:;e 
Department  based  its  findings  on  men's 
and  bovs'  su.ts  and  not  on  topcoats.  The 
petitioners  asked  whether  the 
Department  s  siirvey  included  topcoats 
as  well  as  mens  and  boys'  suits  and 
whether  the  otiier  company  plants  were 
surveyed 

L-iyestigation  findings  snow  that  the 
Department's  denial  was  bas«}d  on  the 
fact  that  tiie  "contributed  ,mportantly" 
test  of  the  Tra  ie  Act  was  not  met.  The 
Department's  survey  included  topcoats 
as  well  as  men's  and  boys  suits.  The 
survey  findings  showed  that  tliere  were 
no  company  imports  of  men's  and  boys' 
suits  and  topcoats  and  that  sales  did  not 
decrtisse 

Company  officials  stated  Liat 
production  was  reorganized  and  the 
Portage  plant  was  closed  because  the 
company  had  unused  capacity  at  its 
Phiiipsburg  plants  which  were  more 
econom.icallv  operated. 

Conclusion 

.^fter  review  of  the  application  and 
investigative  findings,  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  tht  Department  of 
Labor  s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C,  this  22nd  day 
of  June  1993. 
Stephen  \.  Wandner, 
Deputy  Director.  Office  of  Legislation  & 
Actuaiiai  Service.  Unemployment  Insurance 
Service 
;FR  Doc.  93-15732  Filed  7-1-93;  8:45  ami 
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Notic*  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Ad|u>tment  Asslstanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U  S,C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adiustment 


assistance  issued  during  the  period  of 
June  1993 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adiustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Acrt  must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  worker}  in  the 
workers'  firm,  or  an  appropriate 
subdivTsion  thereof,  have  become  totally 
or  partiaily  separated. 

(2)  that  s«iles  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  nu:rea.ses  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropnate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determination.s 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-28.421;  Precision  Castparts 
Corp.,  Portland.  OR 

TA-W-2a.374:  TeledyTie  Wah  Chang 
Albany.  Albany.  OR 

TA-W-28.189  6-  28.  189 A;  Unisys 
Corp.,  Eagan  MN  and  Roseville,  MN 

TA-W-28.427;  Kingston-Warren 
Corp..  Wytheville.  VA 

•rA-W-28.562;  Rogue  Valley  Printed 
Circuits.  Inc..  Med  ford.  OR 

TA-W-28.561;  Syntron.  Inc..  Houston. 
TX 

TA-W-28.474;  Border  Steel  Rolling 
Mills.  Inc..  EL  Paso.  TX 

TA-W-2a.505;  Osram  Sylvania,  Inc., 
Circuit  Assembly.  Williamport,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  Criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-28,543;  Planters/Lifesavers  Co  . 
Amsterdam.  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certifi.Mtion 
imder  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,655;  North  American  Energy 
Service.  Rainer.  OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  rertitl cation 
under  Section  222  of  the  Trade  .\cX  of 
1974. 

TA-W-28,609;  General  Dymamics, 
Convair  Div.,  San  Diego,  C^ 

Increased  imports  did  not  contribute 
imf>ortantly  to  worker  separations  at  the 
firm. 


TA-W-28,351;  Todd  Pacific  Shipyard.s 
Corp..  Seattle,  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-28.585;  Campbell  Tobacco 

Rehandling  Co.,  Inc.,  Mayfield,  KY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm 

T.\-W-28,483;  KP/Stant  Corp.,  El  Paso. 
TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,617:  Timeslice  Technology, 
Inc.,  Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-28,750;  Communications 

Instruments,  Inc.,  Midtex  Div.,  El 
Paso,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W~28.653;  Tupperware 
Manufacturing,  Halls,  TN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm.. 

TA-W-28.456i  Schlumberger  Gico- 
Prakla.  Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974, 

TA-W-28.566:  Nicolette  Fashions.  Inc.. 
West  New  York,  Nf" 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
Certification. 

TA-W-28,350.  United  Technologies 
Motors  Svstems,  Inc.,  Brownsville, 
TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,513;  Swift  Adhesives,  Inc.. 
Portland,  OR 
Increased  imports  did  not  contnbute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,528  &  TA-W-28,528A;  Hiiti 
Steel  Industry  Div.,  Tulsa,  OK  and 
Sisco,  Inc..  Tulsa,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 


Affinnativ 


Federal  Register  /  Vol.  58.  No.  126  /  Friday,  July  2,  1993    '  Notices 


35981 


TA-W~28.469.  Magic  Chef  Co. 
Cleveland,  TN 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.498.  Boise  Cascade  Corp., 
Plpvood  Div  ,  Yakima,  WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations 

TA-W-28,631.  Pvke  Manufortunng  On 
Lehi.  UT 

A  certification  was  issued  covenng  all 
workers  engaged  in  the  production  of 
ladies'  apparel  separated  on  or  after 
April  23,  1992, 

TA-W~28.467;  Ozolid  Corp  .  Vestal.  M' 
A  certification  was  issued  covering  ail 
workers  separated  on  or  after  Mart  h  8, 
1992. 

TA-W-28,523:  Conemaugh  &■  Black  Lrk 
Railroad  Co  ,  Johnstown.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  af^er  March  19 
1992, 

T.\-W-28.554,  TA-W-28.555.  1,4- U'^- 
28,556,  TA-W-28.557,  TA-W~ 
28.558.  TA-W-28.559.  TA-W- 
28.560:  Smith  Energy  Services. 
Farmington.  NM.  Midland,  TX. 
Longmont,  CO,  Vernal,  UT.  Casper, 
UT,  Denver,  CO  and  Houston.  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  March  31, 

1992. 

T.A-W-28.533;  TRW  Vehicle  Safety 
Systems,  Washington,  Ml 
A  certification  was  issued  covering  ell 
workers  engaged  in  the  production  of 
pain  line  operations  for  metal  fabricated 
seat  belt  components  separated  on  or 
after  September  1,  1992 
TA-W-28,590,  TA-W-28.606.  Columbia 
Aluminum.  Goldendale.  WA  and 
Portland  Unloading.  Portland,  OR 
A  certification  was  issued  covering  ali 
workers  engaged  in  the  production  of 
aluminum  and  the  loading  and 
unloading  of  alumina  separated  on  or 
after  April  12,  1992. 

TA-W-28,563:  Moore  Clark  Cn  .  Inc.. 
Laconner.  WA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
fish  feed  separated  on  or  after  April  1 . 
1992. 

TA-W-28.524,  BRK  Electronics.  Inc., 
Aurora.  IL 

A  certification  was  issued  covering  ail 
workers  engaged  in  the  production  of 
smoke  detectors  separated  on  or  after 
March  24.  1992. 


TA-W-28.586;  Brinley  Sportswear.  Inc  . 

Medford,  AT 
A  certification  was  issued  covenn^  all 
workers  engaged  in  the  produclion  of 
ladies'  bathing  suits  separated  on  or 
after  Apnl  14.  1992 
TA-W-2a.5t7.  Tex  Style,  inc.. 

Cincinnati.  OH 
A  certification  was  issued  covering  all 
workers  engaged  m  the  production  of 
.shower  curtains  separated  on  or  after 
March  23,  1992.  It  was  also  deterrr.infd 
that  all  workers  engaged  in  the 
production  of  tier  curtains  are  denied. 
T.^-W-28.472  &■  TA-W-2H  4,'2A, 

International  Dnlling  Fluids. 

Houston.  TX  &  Operations  :n  the 

State  of  LA 
A  certification  was  issued  covering  eli 
workers  engaged  m  the  prtxiuction  of 
exploration  and  drilling  of  exude  oi!  and 
rifltural  gas  separated  on  or  after  Ma,"  h 
2.  1992 

T.^-W-2S.61S.  San  Ron  Sportswear, 
Pitt  St  on,  PA 

A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  22. 
1992, 

TA~W-28  434  CUfiex  Cr,  ,  Falls  River, 
MA 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
men's  suits  and  sportcoats  separated  on 
or  after  February  19.  1992. 

TA-W-28.335.  Richard  &  Tnjte  Tool  & 
Die  Corp  .  Warren,  MI 
A  certif  jition  was  issued  covering  all 

workers  separated  on  cr  after  February 
1,  1992 

TA-W-28.478.  General  Electric  Co.. 

Murfreeshoro.  TS 
A  cert ifi (Jit ion  was  issued  i  overing  all 
workers  separated  on  or  after  March  16, 
1992 

T.A-W-28.56H.  P/u.Ti/TiP.^  Precision 
Optics.  Pennsburg.  P.'\ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 

1992 

TA~W-28.698.  T,'\-W-2B.699; Braehck 
Holdings.  Inc  ,  Covington,  LA,  and 
Graham  Energy  Services,  Inc., 
Covington.  L.4 
A  certification  was  issued  covering  all 

workers  engaged  in  dnlling  and  the 

production  of  crude  oil  separated  on  or 

af^er  May  17.  1992 

T.A-W-28,700.  T.A~W-28.  70: 

Pontchartrain  Senices.  Covington, 
LA  and  GRL  Production  Sen'ices. 
Houston.  TX 

A  certification  was  issued  covenri^  all 
workers  engaged  in  drilling  and  the 
production  of  crude  oil  separated  on  or 
after  May  17,  1992, 


Svlvania, 
as  issued  covering  all 


T.^-W-'28.546.  Osrr, 
W>//s.Horo,  PA 
,A  cert !fif:.et ion 
'lAiMrkers  engaged  ir:  the  production  of 
;  omrn«n:iei  r]cx>r  tue  separated  on  or 
after  March  31.  1992. 
T.-\ W 2F  RP4  Snllies  Fashions, 

A  ( t-rr.  fi',  ii   was  issued  covering  all 
worken.  v^riarRtt^.:;  nn  or  after  March  27, 
1992 

1^  '>.   U   ;^  4  70;  Vought  Aircraft  Co.. 
Daiias.  TX 

A  certification  was  issued  covering  all 
workers  engaged  In  the  production  of 
aircraft  skin  panels  separated  on  or  after 

:  4  H  ;  ^  ^51.  Alto  Products. 
Viil.iamsport,  PA 
A  certiBcation  was  issued  covering  all 
workers  engaged  in  the  production  of 
slippers  separated  on  or  after  April  12, 
1992. 

TA-W-28.384:  Jones  6r  Vining.  Inc., 
Troy.  MO 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
shoe  lasts  separated  on  or  after 
December  1. 1992. 
TA-W-28  mp  Trl-  State  Optical  Co., 

A  certificet.   r  was  issued  covering  all 
workers  engaxH;  :■:  t he  production  of 
eyeglasses,  lerst-s  h  frames  separated  on 
or  after  April  20.  1992. 
TA-W-28.526;  Belcraft  Skirts. 

Ridgewood.  HY 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
ladies'  skirts  separated  on  or  after  March 
26,  1992. 
TA-W-28.678,  TA-W-28.679;  Greenhill 

Petroleum  Corp.,  Houston,  TXand 

Metairie,  LA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
exploration.  driUing  and  production  of 
crude  oil  separated  on  or  after  May  6, 
1992. 

TA-W-28,575;  AAI/Microflite 

Simulation  International, 

Binghamton,  NY 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  and 
modifying  full  flight  simulators  and 
flight  training  devices  separated  on  or 
after  April  1.  1992. 

TA-W-28.595:  Lineville  Apparel  Corp..  * 
Lineville,  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  15, 
1992. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  June  1993.  Copies  of  these  determinations 
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tn  tvtilabU  (or  inipactkiD  in  Rxxc  C-43 1 S. 
US.  Dep*rtment  of  Labor,  200  CoMtltution 
Av«Due,  N  W.,  Wtihin^oD,  DC  20210 
during  normal  b\jtsln««t  houn  or  w. !!  b« 
mailad  to  p«r«oni  to  write  to  the  «Kwf( 
•ddr«M. 

Dat»d  iune  23   1993. 
M«rrtB  M.  FMks, 

Director.  Office  of  Trade  Adjustw.eni 
Auistance. 

[FR  Doc  93-15734  Pll#d  ?-l-«3  8  45  •m! 
mujua  cooc  m\»-»-m 


TA-W-a«,423  j 

Princeton  Packaging,  Inc.,  B«k«ry 
Packaging  Products  Division, 
Bloomlngton,  IN;  NctJca  of  Nsgativ* 
D«tennlr\ation  Regarding  Appi'cstion 
fof  Rsconsidaratton 

By  an  application  dated  Jurf  4  1993, 
Local  117  of  the  Graphite 
Communication  International  Union 
(GCIU]  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance  (TAAl 
The  denial  notice  was  signed  on  May 
10,  1993  and  published  in  the  Federsi 
Register  on  May  25,  1993  (58  FR  300^2). 

Pursuant  to  29  CFR  90, 18(c) 
reconsideretion  may  be  granted  under 
the  following  circumstances; 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  no: 
previously  considered;  or 

(3)  If  In  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  the  subject  firm 
produced  plastic  bags  for  baJtery 
products — pnmarily  bread.  The  subject 
firm  was  sold  to  the  Bemis  Companv    -n 
domestic  firm  in  February,  1993 

The  union  claims  that  the  B«m:S 
Company  sent  machinery  to  its  af*^;!,ate 
in  Mexico,  after  its  purchase  of  ihe 
Princeton  Packaging's  Bakery  Products 
Division. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Worker  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met  The  sale  of  the  subject 
firm  lo  another  domestic  firm  would  not 
provide  a  basis  for  a  worker  group 
certification 

Investigation  findings  show  that 
Bemis  sent  two  pnnting  presses  to 
Mexico  to  print  on  plastic  tubing  for 
laundry  detergent  to  be  sold  in  Mexico. 
Comf)any  offiaals  indicated  that  ih^ 
equipment  is  not  to  be  used  to  produce 


hakerv  bags,  the  only  product  produced 
at  Bioorn.ngton  The  findings  show  no 
company  imports  of  bakery  bags  by 
Bemis. 

Conclusion 

Af^er  review  of  LQe  apphr^tion  and 
investigative  fi.ndings.  i  conclude  that 

ther«  Gas  Deen  .io  error  or 
::i;.sinterpretation  of  the  law  or  of  the 
facts  whui-h  would  justify 
reconsideration  of  ihe  Departm&nt  of 
Labor's  prior  decision  .Accordingly,  the 
application  is  denied 

Signed  at  Wsshiogton.  OC.  ti'ui  2:nd  day 
of  June  1993. 
Stepkao  \  WandiMr, 

Deputy  Director.  Office  of  Legislation  & 
Actuarial  Service.  Unamploymen!  Insurar.ce 
Service 

[FRDoc  93-15735  Filed  7-1-93;  8  45  imj 

■tUJNQ  cooc  mf*-»-M 


Empioyment  tod 
Administration 

[TA-W-28.4421 


■■■aining 


Staniey  Smith  Securfty,  Inc.,  Tro|an 
NuctMr  Plant.  Rainier,  OR,  Notica  of 
f4«gatlv«  Determination  Regarding 
Application  for  Racons^darstion 

By  an  application  dated  June  1.  1993, 
the  petitioners  requested  administrative 
reconsideration  of  the  si^bject  petition 
for  trade  adjustment  assistance  JTA^M. 
The  denial  notice  was  signed  on  May 
10  I')93  and  published  in  the  Federal 
Register  on  May  25,  1993  (58  FR  30372) 

Pursuant  to  29  CFR  90  18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that 
Stanley  Smith  Security  is  an 
independent  firm  providing  security 
services  to  Portland  General  Electric, 
(PGE). 

The  petitioners  slate  uiat  t>.e  secunty 
services  which  they  provide  PGE  are 
provided  as  a  condition  of  PCE's  liceuM? 
to  operate  and  produce  a  product — 
electricity. 

The  Department  s  denial  was  baswd 
on  the  fact  that  the  workers  do  not 


produce  an  article  within  the  meaning 
of  the  Trade  Act,  as  amended.  The 
IDepartment  has  consistently  determined 
that  the  performance  of  services  does 
not  constitute  the  production  of  an 
article  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals 

Although  the  services  rendered  may 
be  a  condition  of  the  license  to  operate 
and  produce  a  product,  such  sdrvices 
cannot  be  considered  the  production  of 
an  article.  The  worker  adjustment 
assistance  program  was  not  intended  to 
provide  TAA  to  workers  who  are  in 
some  way  related  to  import  compjetition 
but  only  for  those  workers  who  produce 
an  article  and  are  adversely  affected  by 
increased  imports  of  Uke  or  directly 
comf)etitive  articles  which  contributed 
importantly  to  sales  or  produrtion  and 
employTnent  declines  at  the  worker's 
firm 

Conclusion 

.\her  review  of  the  application  and 
;r:v9stigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
1-abor's  prior  decision.  Accordingly,  the 
application  is  denied. 

SiRnod  at  Washington.  D.C.,  this  24th  day 
of  June  1993 

Robert  O.  DMionfrhamy, 

Director.  Office  of  Legislation  &  Actuana! 
Service  Unemployment  Insuinnce  S^rv  ;ce 

IFR  Doc  93-15733  Filed  7-1-93,  8;45  ami 

MUJNO  cooc  4t10-30-M 


Occupational  Safety  and  Haatth 
Administration 

Laad  Work  Group  of  tha  Advisory 
Committaa  on  Construction  Safety  and 
Haatth;  Maating 

Notice  is  hereby  given  that  the  Lead 
Work  Group  of  the  Advisory  Committee 
on  Construction  Safety  and  Health 
(.ACCSH),  established  under  section 
107(e)(1)  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  US  C. 
333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (26  U  S.C.  656),  will  meet  on  July 
29  and  30,  1993,  in  the  auditorium  of 
the  Frances  Perkins  Department  of 
Labor  Building,  200  Constitution  Ave  , 
iVW,,  Washington,  DC.  The  meeting  is 
open  to  the  public  and  will  begin  at  9 
a  m 

The  agenda  for  the  meeting  includes 
a  discussion  of  the  interim  final 
standard  on  lead  in  construction.  The 
Lead  Work  Group  will  discuss  training 


requiremen 
recommend 
for  the  stani 
clanficatior 
standard. 
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requirements  under  the  standard, 
recommendations  on  outreach  programs 
for  the  standard,  and  interest  in 
clarification  of  the  language  in  the 
standard. 

On  May  4.  1993.  OSHA  issued  an 
interim  final  standard,  as  directed  by 
Congress,  to  protect  more  than  900.000 
construction  workers  against  lead 
exposure  The  standard  reduces  the 
permissible  exposure  limit  for  lead  in 
constraction  from  200  micrograms  per 
cubic  meter  of  air  as  an  eight-hour  time 
weighted  average  to  an  eight-hour  time 
weighted  average  of  50  mxrograms  per 
cubic  meter  of  air. 

In  developing  the  interim  final 
standard,  OSHA  consulted  with  the 
Advisorv"  Committee  on  Construction 
Safety  and  Health  which  includes 
representatives  of  labor  and 
management  in  constrjction  and  the 
public  health  community,  several  of 
whom  are  members  of  the  Lead  Work 
Group.  OSHA  incorporated  in  the 
interim  final  standard  modifications 
suggested  by  the  work  group  and 
approved  by  the  committee 

Written  data,  views,  or  comments  may 
be  submitted,  preferably  with  five 
copies,  to  John  Moran.  ACCSH  Lead 
Work  Group  leader.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  work  group  and  will  be 
included  in  the  record  of  the  meeting 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  Mr  Moran 
prior  to  the  meeting.  The  request  shouid 
state  the  amount  of  time  desired,  the 
capacity  in  which  the  person  will 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Orel  presentations 
will  be  scheduled,  as  time  permits,  at 
the  discretion  of  Mr.  Moran. 

For  additional  information  contact: 
John  Moran,  Lead  Work  Group  Leader, 
Laborer's  Health  and  Safety  Fund  of 
North  America  {LHSFNA  .905  16th  St., 
N\V.,  Washington,  DC  20006,  telephone 
(202)  628-5465,  telefax:  (202)  628-2613; 
or  Tom  Hall,  designated  federal  official 
for  the  parent  committee  (ACCSH), 
OSHA  Division  of  Consumer  Affairs, 
room  N-3647,  U.S.  Department  of 
Labor,  Washington,  DC  20210, 
telephone:  (202)  219-8615,  telefax.  (202) 
219-5986. 

Disabled  individuals  wishing  to 
attend  should  contact  Tom  Hall  at  the 
above  address  to  obtain  appropriate 
accomm-odations. 


Signed  at  Washington,  DC,  this  28lh  day  of 
June  1993 
David  C  Zeigler, 

Acting  Assistant  Secretary  for  Occupational 

Safety  and  Health 

fFR  Dor  93-lS"36  Filed  7-1-^3.8.45  am; 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

AGENCY:  National  .An,  hives  ar.d  R»(  .,r:s 

Administration 

ACTION;  Notice  of  opening  of  ma;t<r.fi.,s 

SUMMARY:  This  notice  announces  the 
opening  of  additional  Nixon 
Presidential  historical  materials.  Notice 
is  hereby  given  that,  in  accordance  with 
section  104  of  title  I  of  Lhe  Presidential 
Recordings  and  Materials  Preservation 
Act  (■  PRMPA  ',  44  use.  2111  note) 
and  §  1275, 42(b)  of  the  PRMPA 
Regulations  implementing  the  Act  (36 
CFR  part  1275),  the  agency  has 
identified,  inventoried,  and  prepared  for 
public  access  Watergate-related  portions 
of  Nixon  White  House  tapes  among  the 
Nixon  Presidential  historical  materials. 
DATES:  The  National  Archives  intends  to 
make  the  Watergate-related  portions  of 
the  Nixon  White  House  tapes  described 
in  this  notice  available  to  tlie  public 
beginning  August  26.  1993  I.-i" 
accordance  with  36  CFR  127.5  44.  ar.y 
person  who  believes  it  necessarj'  to  file 
a  claim  of  legal  right  or  privilege 
concerning  access  to  these  materiai.s 
should  notify  the  Archivist  of  the 
United  States  m  writing  of  the  claimed 
right,  privilege,  or  defense  before 
August  16.  1993 

ADDRESSES:  The  materials  w.ii  be  made 
available  to  the  public  at  the  National 
Archives'  facility  located  fit  845  .South 
Pickett  Street,  .Mexandna,  Virginia. 

Petitions  asserting  claims  of 'icgai 
rights  or  privilege  must  be  sent  to  the 
.Archivist  of  the  United  States,  National 
Archives  and  Records  Administration, 
Washington,  DC  20408, 
FOR  FURTHER  INFORMATWN  CONTACT: 
Clarence  F  Lyons,  )r  ,  Acting  Director, 
Nixon  Presidential  Materials  Staff,  703- 
756-6498. 

SUPPLEMENTARY  INFORMATION:  The 
National  Archives  is  proposing  to  open 
46  segments  of  Watergate-related  Nixon 
White  House  tapes  from  24  separate 
conversations  recorded  during  August 
1972  These  segments  total 
approximately  2  hours  and  4  7  minutes 
of  listening  time 

The  first  opening  of  Nixon  White 
House  tapes,  on  May  28,  1980,  included 


12  and  •':  hours  of  conversation  used  as 
evidence  in  Watersate  trials.  The  second 
operuiiK,  or:  l:.,inf- 4    V-i':-:    included  47 
an cJ  ■ ';  8 ;  1  a  1 ' ; :  i n, b  I  t  ■, ,! ;,. r •-  ^i  f  conversations 
obtained  by  the  Watergate  Special 
Prosecution  Force  but  not  used  in  court 
The  third  opening,  on  May  17. 1993, 
mc  luded  approximately  3  additional 
hours  of  Watergate-related  segments  for 
the  mnn'tLs  v.f  Me>  and  June  1972.  The 
National  An,riives  has  prop'j'-e:;  e  fourth 
opening  for  July  15,  1993,  mciading 
approximately  1  hour  and  19  minutes  of 
Watergate-related  segments  for  July 
1972. 

The  National  Archives  will  pro{>ose 
additional  abuse  of  power  segments  for 
public  access  on  a  periodic  basis  in 
monthly  groupings  as  final  review  and 
processing  are  completed. 

There  are  no  transcripts  for  these 
tapes.  Tape  logs,  prepared  by  the 
National  Archives,  are  offered  for  public 
access  as  a  finding  aid  to  the  tape 
segments  and  a  guide  for  the  listener. 
There  is  a  separate  tape  log  entry  for 
each  segment  of  conversation  released. 
Each  tape  log  entry  includes  the  names 
of  participants;  date,  time,  and  location 
of  the  conversation;  and  an  outline  of 
the  content  of  the  conversation. 

The  sound  recordings  will  be  made 
available  to  the  general  public  in  the 
research  rot  rr  a'  R4  5  S.  Pickett  Street, 
Alexandria,  \'ir;::  :;.,'i   Nf  n day  through 
Fnday  between  8  a. in.  and  4:30  p.m. 
Listening  stations  will  be  available  for 
public  use  on  a  first  come,  first  served 
basis.  The  National  Archives  reserves 
the  right  to  limit  listening  time  in 
response  to  heavy  demand.  No  copies  of 
the  sound  recordings  will  be  sold  or 
otherwise  provided.  No  sound  recording 
devices  will  be  allowed  in  the  listening 
area.  Researchers  may  take  notes.  Copies 
of  the  tape  log  entries  will  be  available 
for  purcha.se 

Public  acce&s  to  some  portions  of  the 
White  House  tapes  will  be  restricted  as 
outlined  in  36  CFR  1275.50  or  1275.52 
(PRMPA  Regulations). 

Dated:  June  25, 1993. 
Trudy  iiuiikamp  PHenon 
Acting  Archivist  of  the  United  States. 
fFR  Doc  93-15659  Filed  7-1-93;  8:45  am] 
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NA'nOf4AL  AEROf4AimCS  AND 
SPACE  AOMtNlSTRAHON 

(Notloa  (93-058)]  { 

NASA  Advisory  Council  (NAC)  Task 
Fore*  on  National  Facllitiaa; 
A»ronautka  RAO  Faclittiaa  Ta«K 
Group;  Maating 

agency;  National  Aeronautics  and 
Spar«  Adminirtratior! 
ACnON:  Notice  of  meeting 

SUUMAPY;  Lt  accordance  with  th« 

Federal  Advisory  Comn^'tee  Act.  Public 
Law  92-46  3,  as  amenaed.  the  National 
Aaronauti.-s  and  Spsc«  Administration 
announ  Hs  «  forthcoming  meeting  of  the 
NAC  Taijc  Fo;ce  on  National  Facilities, 
Aeronauncs  RAD  Facilities  Task  Group. 
DATES:  Iij'v  13,  199J   3  a.m.  to  4:30  p.m.; 
and  luly  14,  1993  8  a  m.  to  4:10  p.m. 
A.0ORESSES:  ARC  Prof«ss!cna!  Services 
Group  s-c\\e  9'0.  5CH';  E  Street.  SW.. 
VVash.iiKtcn.  DC  20024 
FOR  RJRTHER  INf  ORMATTOi  CONTACT: 
.Vti  VVd>"?.e  yu  Kmnev  .Nation il 
^r'^ona'uLic8  and  Space  Administration, 
Langley  Res*»arf.h  Ceiver  Hampton.  VA 
23681  (804  ><f>4-86&'- 
SUPPLEMENTARY  IWrOKMAPON:  The 
meetirg  wih  fcw  open  '.r  tne  public  up 
to  the  seating  capac;*  of  the  room.  The 
aaende  for  Lne  meeting  i.";  as  follows: 
— Faciiity  VVorbng  Grour  Rerorts 
— Fac.iity  Studv  Cffica  Repo." 
— Fut'iAje  Tasit  force  F.aiss 

!t  IS  ;mpere":va  inat  Jxe  meeting  be 
held  on  thes«  dates  to  accommodate  the 
scGeduaiig  pnonties  of  the  key 
p(ir*ic;piiJ"U5 

Dated:  June  25, 1993.  I 

TlmothT  M  Suil'Tiis. 
Ad\-iior\-  C:,T.r,if?»6  '•t^.-ic^aienl  Officer, 
.\ofiO.-.«ii  .\enrnjutKs  and  Space 

Adni.mstrcUon 

(FK  Dcx-    0-1S714  Filed  7-1-93;  8:45  am] 
•il-.JNO  coot  T»r»-»i-«| 
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NUCLEAR  PEG'JLATCPY 
COMMISSION 

[rcck*t  No*.  50-315  i.nd  >V316] 

Indla:^  Michigan  Powsr  Co,,  [><:  -a^d  C. 
Cook  Nuclear  Plant,  Unit*  1  iinc  2 
Environmental  Awoasmeni  and 
Finding  si  No  Significant  Imp-ict 

The  U.S.  Nuclear  Regulatory 
(Jommission  (the  Commission]  is 
considering  i8,<;uance  of  an  Exemption 
from  the  rK)';;r«m9nt  of  10  CFR  part  50. 
appendix  I.  paragraph  ni.D.2(b)fii)  to 
Indiana  Micnigan  Power  Company  {the 
hcenser),  for  op)eration  of  the  Donald  C. 
Ccok  Nd  lear  Plant.  Units  1  and  2, 
locatud  ;n  Ba.-ner.  County,  Michigan. 


Enyiroamentai  AaeAssment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  tlin  r<*quirement  of 
appendix  J.  paragraph  III  D,2fbj{ii]  of  10 
CFR  part  50.  On  December  21,  1992.  the 
licensee  requested  an  exemption  from 
paragraph  III.D.2(b)(ii)  which  requires 
that  a  full  pressure  air  lock  leakage  test 
be  performed  whenever  air  iocits  are 
opened  during  periods  when 
containment  integrity  is  not  required  by 
the  plant's  Technical  Sf>*»oficanons. 
Instead  of  the  full  pressure  ai-  lock 
leakage  test,  the  licensee  has  proposed 
to  conduct  seal  leakage  testing  when  »iie 
reactor  is  in  cold  shutdov,-!  or  refjelmi^ 
and  maintenance  has  been  performed  on 
the  air  lock  gaskets,  but  no  maintenance 
has  been  performed  that  effects  air  lock 
sealing  capabilities. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  compliance  to  paragraph 
ni.D.2(b)(ii)  of  10  CFR  part  50,  appendix 
J,  would  result  in  unique  hardship  and 
cost  because  of  reduced  operatior.al 
flexibility  and  unwarranted  delays  In 
power  ascension  ov«r  the  life  of  Cook 
Nuclear  Plant.  This  requirement  would 
be  in  excess  of  those  incurred  by  o'iier, 
similar  facilities  that  have  received 
exemptions  from  the  subject  appendix  J 
requirement.  Performance  of  the  leakage 
rate  tests  required  by  paragraph 
III.D.2(b)(ii)  takes  approximately  eight 
hours  per  air  lock  and  requires 
installation  of  strongback  devices  on 
both  the  inner  and  outer  doors  Due  to 
common  problems  that  occur  following 
maintenance  during  the  refueling 
shutdowns,  it  is  often  the  case  that  this 
testing  must  be  performed  several  times 
during  the  startup  phase.  This  has  in  the 
past  delayed  entry  into  Mode  4. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  would  allow 
the  substitution  of  an  air  lock  seal  test 
for  an  air  lock  pressure  test  while  the 
reactor  is  in  Mode  5  (cold  shutdown)  or 
Mode  6  (refueling).  The  potential 
increase  in  risk  to  public  health  and 
safety  is  solely  related  to  the  potential 
increased  probability  for,  and 
magnitude  of,  containment  leakage 
during  an  accident  that  could  lead  to 
potentially  greater  offsite  radiologit^l 
consequences.  The  potential  increase  .n 
risk  due  to  this  exemption  is  considered 
insignificant  and  would  result  only  from 
the  potential  leakage  path  thnuijh  ?ho 
door  operator  shaft  seals,  which  will  not 
be  measurod  by  this  substitute  test. 
However,  the  six-month  test 
requirement  of  appendix }  paragraph 


III  D  2fb)(i).  and  the  testing  required 
when  maintenance  is  performed  on  the 
air  lock,  will  measure  the  leakage 
through  the  door  operator  shaft  seals 
and  provide  assurance  that  the  air  lock 
will  not  leak  excessively  and  will  not 
affect  containment  integrity  or  increa.^e 
the  risk  of  any  facility  accidents 
Therefore,  post-accident  radiclo)ii,KMi 
releases  will  not  exceed  previously 
determined  values.  The  exemption  ha.«. 
no  impact  on  plant  radiological  or  nun- 
radiolosical  effluents  and  has  the 
potential  to  reduce  ocaipational 
exposure  by  redacing  the  amount  of 
time  that  personnel  spend  in  a 
radiologirallv  restricted  area 

With  regard  to  potential  non- 
radioiogical  impacts,  the  proposed 
change  to  the  Technical  Specifications 
involves  a  change  in  the  installation  or 
use  of  a  facility  compo'v.-nt  loceted 
within  the  restricted  area  as  defined  by 
10  CFR  part  20,  It  does  not  affect  non- 
radiological  plant  effluents  a::d  has  no 
other  environmental  impact  Tlierefcre, 
the  Commission  concludes  that  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 

there  are  no  significar.t  environmental 
efft»:  ts  that  would  result  irum  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  im^pacts 
need  not  be  evaluated. 

The  principal  altemetive  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  envi.-onmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 

of  resources  not  previously  consid-^red 
in  connection  with  the  Commission  s 
Final  Environm.ental  Statement,  dated 
August  1973-  in  connection  with  DC, 
Cook.  Units  1  and  2. 

Agencies  and  Persons  Con.'-u/tfd 

The  staff  consulted  with  the  State  of 
Michigan  regarding  the  environmental 

inipaci  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  im.pact 
statement  for  the  proposed  exem.ption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  hove  a  significant  effect  on  the 
quali'y  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  December  21,  1992.  These  letters 
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are  available  for  public  mspecticn  at  the 
(^onimission's  Public  Document  Room, 
2120  L  Street,  N'W  .  Washm^tor,  DC 
20555  and  at  tiie  Ir-ral  publiL  di>:.'jm*»n; 
room  loc;ated  at  the  Maude  Preston 
Palf^nske  Memorial  L!brar>',  500  Market 
Street.  St,  Joseph,  Mi;.higan  49085 

Dhtod  6!  R'.x:kvillp,  Mar-laiid,  this  24th  day 

of  ^uTic   1  d^ J. 

For  the  Nuclear  Regulatory  Commission. 
]   Randal!  Hal!, 

Acting  Director.  Project  Directorate  Ill-i , 
Division  of  Reactor  Projects— III/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-15700  Filed  7-1-93;  8:45  am) 
B4Lo»tG  rooe  nto-m-m 


Regulatory  Guide;  Issuance, 

AvaiiBbiiity 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specinc  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulator],-  Guide  8.33,  "Control  of 
Access  to  High  and  Very  High  Radiation 
.■\reas  in  Nuclear  Power  Plants," 
d  »scribes  methods  acceptable  to  the 
NRC  staff  for  implementing  the 
Commission's  requirements  for 
controlling  access  to  high  and  very  high 
radiation  areas  m  nuclear  power  plants. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  l>eing  developed  or 
i.T,pro\ements  in  all  published  guides 
are  er.couraged  at  any  t.me.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  W.^shington,  E)C  20555. 

Regulatory  guiiics  are  available  for 
ir.spectiGn  et  the  Commission's  Public 
Document  Room,  2120  L  Street  NVV., 
Washingtor,,  DC.  Copies  of  issued 
g  ;ides  may  be  purchased  from  the 
(rovemment  Printing  Office  at  the 
current  GPO  price  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintend-^nt  of 
Doc'iments.  LIS.  Ci-ovenunent  Printing 
Office,  Post  Office  Box  37082, 
Washington,  DC  20013-7082.  telephone 
[2C2; 512-2249  or  (202) 512-2171. 
Lssuod  guides  may  also  be  pc.i-chased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  senice  m.ay  be  obtained 


by  writing  NTIS,  5285  Pert  Rpva!  Road. 
Springfield,  \'A  22161 

Authonty:  5  U.S.C  552(b). 

Da'e-i  b'  Rockviile,  Maryland,  tlili  9th  day 

of  !  y.-.p  r,fv<3, 

Fcir  the  Niji  i^ar  Ht^gulatory  Commission. 
Lnc  S.  Beckiord, 

Director,  Office  of  Nuclear  Regulatory 
Research. 
fFR  a-v-  93-1 5R98  Filed  7-1^3;  8:45  am) 

f»l.wl**G  COD€  TS»(M)1-M 


Issuar.ce  find  Availability  of  Drefl 

NUREGr-14"' ,\  Voitage-Ba&ed  Interin-s 
Piugsing  Cm^rla  tor  Stpam  Generptor 
TL.ibe-»— Th»k  C.rot.ip  Report" 

Ttie  U.S.  Nuclear  Regulatory 
Commission  (NRC]  staff  has  issued 
NUREG-1477.  "Voltage-Based  Interim 
Plugging  Criteria  for  Steam  Generator 
Tubes — Task  Group  Report"  in  draft 
form.  Draft  NUREG-1477  is  being  issued 
for  information  and  comment.  This 
report,  when  issued  in  final  form,  will 
serve  as  the  technical  basis  for  a 
forthcoming  NRC  staff  generic  position 
concerning  the  use  of  voltage-based 
interim  plugging  criteria  (IPC)  to 
address  outer  diameter  stress  corrosion 
cracking  (ODSCC)  at  the  tube  support 
plate  intersections. 

The  draft  report  was  prepared  by  a 
special  NRC  Task  Group  that  was 
established  to  review  the  technical  basis 
for  voltage-based  plugging  criteria 
applied  to  ODSCC  of  steam  generator 
tubes.  The  charter  of  the  Task  Group 
was  to  review  the  technical  bases  for 
and  outstanding  issues  related  to 
interim  approval  of  voltage-based 
plugging  criteria  that  bad  been  approved 
for  apphcation  to  ODSCC  and  to  prepare 
conclusions  and  recommendations 
concerning  implementation  of  these 
criteria.  Most  of  these  issues  are  also 
relevant  to  the  long-term  approval  of 
voltage-based  plugging  criteria.  The 
Task  Group  was  composed  of  NRC  staff 
from  the  Office  of  Nuclear  Reactor 
Regulation  and  the  Office  of  Nuclear 
Regulatory  Research.  Expert  consultants 
from  NRC  contractors  also  assisted  in 
the  Task  Group's  evaluations.  The  Task 
Group  reviewed  and  evaluated  tube 
integrity-related  issues,  including  the 
potential  for  tube  rupture  or  leakage 
under  postulated  accident  conditions, 
and  the  related  safety  implications.  The 
Task  Group  activities  included  an 
assessment  of  outstanding  technical 
issues  and  concerns  that  had  been 
raised  by  Industry,  the  Public,  and  NRC 
staff  regarding  voltage-based  plugging 
criteria  for  ODSCC.  Tube  integrity- 
related  issues  that  were  reviewed  and 
assessed  include:  (l)  Tlie  understanding 


nf  the  ODS(X  mechanism,  (2)  methods 
'   ;  f'.'filuating  n iflrwir!>  against  tube 
n.;-;  .""  a;-:-^  *»>;:: r-uii,.:w  ;  ■■rential 
pr,'  ,'.')  *c- v*:_(i!;aar)  .edj..dge,  (3) 
operational  primary-to-secondary 
leakage  limiti,  and  f4)  inwrvice 
inspection  methois  er  i  v>  ope.  The 
assessment  ;•  ■   - '       >  for  evaluating 
margins  against  v^i*t  .'^jpture  and 
estimating  potential  primary-to- 
secondary  leakase  wr.<i  rrfiicularly 
important.  Thi,'.  tv^.s^        t  included 
evaluation  of  an  NRC-developed  model 
and  an  industry-developed  model.  The 
NRC  model  uses  traditional  mechanics- 
based  approaches  for  assessing  tube 
integrity,  while  the  industry  model  uses 
an  empirical  approach  based  on  the 
voltage  amplitude  of  eddy  current 
measurements.  Analyses  performed 
using  these  two  models  had  predicted 
significantly  different  primary-to- 
secondary  leakage  rates  under 
postulated  accident  conditions. 
Understanding  and  resolving  this 
difference  was  important  in  order  to 
assess  the  potential  safety  implications 
with  regard  to  offsite  radiological  doses 
and  core  integrity. 

In  the  area  of  safety  assessment,  the 
Task  Group  performed  calculations  to 
assess  the  radiological  doses  and  the 
potential  for  core  damage  associated 
with  a  range  of  assumed  primary-to 
secondary  leakage  rates.  The  Task 
Group  also  performed  a  risk  assessment 
to  provide  further  insights  to  the  safety 
significance  of  ODSCC  for  steam 
generator  tubes. 

The  draft  report  documents  the  results 
of  the  Task  Group's  effort  Including  its 
conclusions  and  recommendations  with 
respect  to  iniplementation  of  voltage- 
based  IPCs.  TTiese  conclusions  and 
recommendations  are  preUminary  and 
prededsional.  The  NRC  staff  will 
consider  all  public  comments  received 
pertaining  to  the  draft  report,  and  will 
revise  the  draft  report  as  appropriate. 
The  revised  document  will  be  reviewed 
by  the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation,  the  Director  of  the 
Office  of  Nuclear  Regulatory  Research, 
and  the  NRC  Committee  for  the  Review 
of  Generic  Requirements  (CRGR)  prior 
to  its  issuance  in  final  form.  When 
issued  in  final  form,  this  report  will 
serve  as  the  technical  basis  for  a 
forthcoming  NRC  staff  generic  position 
concerning  the  use  of  voltage-based  IPCs 
to  address  ODSCC  at  the  tube-to-tube 
support  plate  intersections.  The  forth- 
coming NRC  staff  generic  position  will 
be  subject  to  the  appropriate  procedures 
necessary  to  issue  such  a  position. 

The  staff  and  the  Commission  are 
seeking  comments  from  the  public  on 
this  document  before  the  final  position 
document  is  issued.  The  staff  recognizes 
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the  benefits  that  can  be  achieved  by 
pubhc  review  and  comment,  especially 
when  the  comments  are  accompanied 
by  supporting  data.  The  staff  will 
evaluate  the  comments  received  and 
address  them,  as  appropriate,  in  the 
final  NUREG-14  77  when  it  is 
published. 

A  free  single  copy  of  di&h  NUREG- 
1477  may  be  requested  by  those 
considering  public  comment  by  writing 
to  the  Distribution  and  Mail  Sen-ires 
Section.  U.S.  Nuclear  Regulatory- 
Commission.  Waahington.  EX]  20555   .\ 
copy  is  also  available  for  inspection  and 
copying  for  a  fee  in  the  N'RC  Pubnc 
Document  Room,  2120  L  Street.  NW. 
[Lower  Level),  Washington  DC. 

VVntten  comments  on  draft  NT'REG- 
1477  may  be  submitted  by  mail  to  the 
Rules  and  Review  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Ad.minisLration,  U  S  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  hand  delivered 
to  7920  Norfolk  Avenue,  Bethesda, 
Maryland,  between  7  45  a  ni  and  4:15 
p.m.  on  Federal  Comments  should  be 
received  within  45  days  of  the  date  of 
issuance  of  this  notice  Tlie  comment 
period  expires  August  16,  19<^3. 
Comm.ents  received  af^ar  this  date  will 
be  considered  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  for  comments  received  after 
this  date.  For  further  information 
contact  Mr,  Timothy  A  Reed,  Project 
Directorate  D-l,  Division  of  Reactor 
Projects,  US  Nuclear  Regulatory 
Commission,  Washington,  DC  205SS, 
telephone  (301)  504-1463, 

Dated  at  Rockviiie.  Maryland  this  10th  day 

of  June  1993 

For  the  Nuclear  Regulatory  Commission. 
S.  Sio^  Bajwa. 

Acting  Director.  Protect  Directorate  H-l, 
Division  of  Reactor  Protects,  Office  of  Nuclear 
Reactor  Regulation 
[FR  Doc.  93-15697  Filed  7-1-93;  8:45  am] 
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[Docket  No.  50-206} 

Southern  California  Edison  Co.  and 
San  Diego  Ga«  and  Electric  Co.,  San 
Onofra  Nuclear  Generating  Station, 
Unit  1 ;  Environmental  Aaaessment  and 
Finding  of  No  Significant  Impact 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50  54(y)  for  Facility  Operating  License 
No  DPR-13.  a  pos,session-only  license 
(POL)  held  by  the  Southern  California 
Edison  Company  (the  licensee)  The 


exemption  would  apply  to  the  San 
Onofre  Nuclear  Generating  Station.  Unit 
1  (SONGS  1),  a  permanently  shutdown 
plant  located  in  San  Diego  County, 
California. 

Environmental  AaseMmenI 

Identification  of  Proposed  Actiorx 

The  proposed  action  would  allow 
exemption  from  the  requi.fements  of  10 
CFR  50  44 (y)  in  response  to  the  licensee 
request  dated  February  8.  1993  This 
exemption  would  allow  certified  fuel 
handlers,  rather  than  senior  reactor 
operators,  to  take  emergency  actions  as 
necessary  to  protect  the  public  health 
and  safety. 

Permanent  shut  downs  of  SONGS  1 
occurred  on  November  30,  1992.  and 
defueling  of  the  SONGS  1  reactor  was 
completed  by  the  licensee  m  March 
1993.  The  license  amendment 
converting  the  SONGS  1  license  to  POL 
status  was  issued  on  October  23,  1992. 
and  the  POL  became  effective  on  March 
9.  1993.  On  May  27.  1993,  the  NRC 
issued  a  license  amendment  which 
eliminated  Teciinical  Specification  fTS) 
requirements  to  use  10  CFR  part  55 
licensed  reactor  operators  and  senior 
operators.  As  authorized  by  the  May  27, 
1993  amendment,  the  licensee  has 
established  the  Certified  Fuel  Handler 
position  as  the  highest  level  of  defueled 
plant  operator,  analogous  to  a  licensed 
senior  operator  at  an  operational 
facility. 

Need  for  the  Proposed  Action 

The  underlying  purpose  of  10  CFR 
50.54(x)  is  to  permit  plant  personnel  to 
take  emergency  actions  m  response  to 
abnormal  conditions  which  may  not 
have  been  considered  when  the  License 
Conditions  and  Technical  Specifications 
were  formulated.  However,  for  SONGS 
1,  these  emergency  actions  would  not  be 
permitted  by  10  CFR  50.54fy)  due  to  the 
absence  of  licensed  senior  operators 
following  implementation  of  the 
approved  Certified  Fuel  Handler 
Technical  Specification  change  Thus, 
the  licensee  has  requested  an  exemption 
from  10  CFR  50.54(y)  to  allow  these 
potential  emergency  actions  to  be 
authorized  by  Certified  Fuel  Handlers  at 
SONGS-1. 

Environmental  Impact  of  the  Proposed 
Action 

There  are  no  environmental  impacis 
of  the  proposed  action.  The  proposed 
exemption  is  an  administrative  change 
by  which  the  licensee  will  assure  that 
the  underlying  purpose  of  10  CFR 
50.54(y)  is  fulfilled  by  establishing 
administrative  controls  requiring  that 
any  emergency  action  permitted  by  10 


CFR  50.54(x)  be  approved,  as  a 
minimum,  by  a  Certified  Fuel  Handler 
prior  to  taking  the  action.  Since  the 
proposed  exemption  does  not  otherwise 
affect  radiological  plant  effiuents  or 
cause  any  significant  occups'ional 
exposures,  the  Commission  concludes 
that  there  are  no  radiological 
environmental  impacts  associated  with 
the  proposed  exemption 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  r»5;trirted  area  as 
defined  in  10  CFR  part  20.  The 
proposed  exemption  does  not  affect 
nonradiological  plant  t-ffiuants  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
e.'iemption. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considerod  denial  of  the 
proposed  action.  Denial  of  the 
application  would  resjlt  in  no  change 
m  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Altpmative  Use  of  Resources 

This  action  does  not  involve  the  use 

of  resources  not  previously  considered 
in  the  Environmental  Assessment 
related  to  the  conversion  of  t}';e 
Provisional  Operating  License  to  a  Full 
Term  Operating  License  issued  to 
Southern  California  Ediscn  Company 
for  SONGS  1  on  September  16,  199l' 

Agencies  and  Persons  Consulted 

The  N'RC  staff  consulted  with  the 

State  of  California  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  representative  had  no 
comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  yill  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
exemption  dated  February  8,  1993, 
which  is  available  for  public  inspection 
at  the  Commission  Public  Document 
Room.  Gelman  Building,  2120  L  Street, 
r>rvv  ,  Washington,  DC  20555,  and  at  the 
Local  Public  Document  Room  at  the 


Federal  Register      Vol.  58.  No    1 


ZD 


Frid 


av 


Jul  V 


993 


C)t!(-f>S 


3598: 


iiated  with 


Main  Library,  University  of  Ca hfomia. 
Post  Office  Box  ■H'")'^"   !r.ine  California 
92713, 

Dated  ht  Rockville,  WdTjlaad.  tiiis  25th  day 
of  June  1993. 

For  thp  Nuclear  Regulatory  Commission. 

Seymour  H.  Wei««, 

Director,  Son-Pc-A-e:  Reccnrs  and 
Decommission:ng  Prtjeci  Direciorate, 
Division  ofOperaiir.g  Peac-lor  Support,  Office 
of  Suclear  Reactor  Regulation. 
■  VK  Doc  93-15699  Filed  7-1-93;  8:45  am] 


RAILROAD  RETiREMEN"  50/  RD 

Termination  of  th«  Bftn^''*  Pro^'srn 
Lnder  Title  V  of  the  Regional  Raii 
Reorganizstion  Act  of  1373,  as 
Amended  by  the  Northea?;  FiaM  Se^t'i.e? 
Act  of  1981 

Pursuant  to  31  U.S.C.  1555.  the 
Railroad  Retirement  Board  has 
determined  that  the  purposes  for  which 
this  appropriation  was  made  have  been 
fulfilled,  that  no  further  obligations  will 
be  incurred  against  this  appropriation, 
and  the  unobligated  balance  of 
S456.108.23  for  the  payment  of  benefits 
under  title  V  of  the  Regional  Rail 
Reorganization  Act  of  1973,  as  amended 
by  the  Northeast  Kail  Service  Act  of 
'.  iH  1  will  be  transferred  to  the 


I>partment  cf  Trail.--. portation  for 
withdrawal  and  redeposit  to  the  general 
fund  of  the  Departnjdnt  of  the  Treasury. 

Dated:  June  24. 1993. 

By  Authority  of  the  Board. 
Beatrice  F.Mrski. 
Secretuiy  to  the  board. 
[FR  Doc  93-15654  Filed  7-1-93;  8:45  am] 
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CU"iiTIES  AND  EXCHANGE 
.   K  .*.  W-70C3:  34-32S301 


Chfinc   8  8^-d  Ccrrf.-'iDna  to  EIDGAR 
P'laivJ'  .;■  List 

AGENCY:  Securities  and  Exchange 

Com.mission. 

action:  Notice. 

SUMMARY:  The  Commission  is 
publishing  a  list  of  changes  and 
corrections  to  the  EIXiAR  phase-in  list 
for  companies  with  filings  processed  by 
the  Division  of  Corporation  Finance. 

FOR  FURTHER  INCORMATION  COWT*CT: 
Sylvia  J.  Reis,  .\ssisiar.t  D.rec'.jr,  CP 
Ei)G.\R  Policy.  Division  of  Corporation 

Finan.eat  Uni^  272-^^^] 

SUPPLf.MENTARY  JNFORMATK>N;  In 

connection  with  the  adoption  of  interim 
rules  to  implement  the  operational 


phase  of  the  Electronic  Data  Gathering. 
Analysis,  and  Retrieval  ("EDGAR") 
system,  on  March  18.  1993  the 
Commission  published  a  list  of 
companies  whose  filings  are  processed 
by  the  Division  of  Corporation  Finance 
to  place  registrants  on  notice  as  to  when 
they  would  become  subject  to  mandated 
electronic  filing.^  The  registrants  were 
divided  into  ten  groups  to  be  phased  in 
over  the  next  three  years.  Rule  901  of 
Regulation  S-T^  provides  that 
registrants  may  request  a  change  to  their 
assigned  phase-in  dates.  Such  requests 
may  be  granted  pursuant  to  delegated 
authority.  In  adoition,  corrections  to  the 
published  list  may  be  necessary. 
Changes  to  the  Division  of  Corporation 
Finance  phase-in  list  are  published  from 
time  to  time  in  the  SEC  News  Digest. 
The  Commission  today  is  publishing  a 
comprehensive  Ust  of  all  cnanges  in 
Division  of  Corporation  Finance  phase- 
in  group  assignments  made  since  the  list 
was  published  on  March  18, 1993;  this 
procedure  will  be  repeated  firom  time  to 
time,  in  order  to  further  notify  the 
public  of  changes  to  the  list.  A  change 
to  a  company's  phase-in  date  is  of 
particular  importance  to  persons  or 
entities  filing  documents  with  respect  to 
that  company,  since  generally  such 
persons  must  file  electronically  when 
the  company  becomes  subject  tn 
electronic  filing.^ 


Changes  From 


^TiON  FiNAf«:E  Edgar  p-ase-in  List  as  Published  in  Securities  Act  Release 


No.  3^-6977  (FEBRUAF 


^993) 


Company  name 


A.'nbaoe  C'jfp  

A.T^qacan  Express  Co „ 

Ar^as  Dep-a'Tieni  Stofes,  Inc  

Ai-Varsas  Power  &  ijghf  Co  

ATST  CdpitB!  Cc'C  

c'",an§a  to  Ar&T  Capital  Cofp  „ 

Bowater.  Inc 

Camb"dge  E'ectic  Light  Co  _ 

Caoai  E.&ct"c  Co  „ „...., 

C«ll  Technciogv  inc  "DU 

change  to  Ar  Metncos  Cofp 

CiPSCO  Inc  

C!in«cal  Technologies  Associates,  inc 

change  to  Err.isot>er3  Tschnclcgies,  Inc 

ConfTK)nwaaft^  Electric  Co , 

Commonwealth  Gas  Co  

CS  Pnmo  Corp  

change  to  Dynasty  Travel  Group,  Inc 

Duracell  Hofdings  Corp  

change  to  DuracoJI  international,  Inc 


OK  No. 


020639 
004962 

006071 
007323 
661940 
897708 
743388 
016573 
016906 
816159 
816159 
860520 
80S326 
805326 
071222 
022620 
792157 
792157 
873482 
873482 


Former 
O'xxip 


CF-02 
CF-02 
CF-02 
CF-02 
CF-01 
CF-01 
CF-02 
CF-09 
CF-03 
CF-06 
CF-06 
CF-01 
CF-08 
CF-08 
CF-09 
CF-04 
CF-09 
CF-09 
CF-10 
CF-10 


group 


CF-09 
CF-03 
CF-03 
CF-01 
CF-01 
CF-01 
CF-04 
CF-02 
CF-02 
CF-06 
CF-06 
CF-02 
CF-08 
CF-08 
CF-02 
CF-02 
CF-09 
CF-09 
CF-10 
CF-10 


'  See  Rpioase  No   3>-*g"'  ynhrddr^  23,  1393), 
published  on  Miirch  IS   ■.?91  at  5fi  FR  U628.  The 
timing  for  each  phas^»-iri  .-,-':  j^  was  iDcCidH  Ip  t'lal 
rsiaase  aj  Appar.diA  ■.   tv  :     iKf  phas*-'"  -.<•  a.s 
Appendix  B  .Ai  13  'j-_e  .viLn  «l:  ruias  prQrr.L.!ga:sd 
bv  thfl  Commissi  -,r..  penuns  making  filings  with  the 
Commission  are  rosp-onsiMe  for  tpprising 
inomseivps  of  their  new  obligatioas  associated  wirh 
6iing  on  the  £DCAR  syslym.  While  the  Commission 


attempu  to  contact  le^i&tr&nts  In  each  phase-in 
group  by  furnishing  >  copy  of  the  EDGAR  Filer 
Mjr.ua)  and  EDGAKLinJc  software  prior  to  phase-in. 
fliers  utI:  not  he  .elioved  of  thw  electronic  fiiing 
obhgstions  tn  the  abe«ice  of  such  aotificatiun. 

M7CFRI232.901. 

'  Rule  901(b)  provides  that  a  party  making  a  Cling 
pursuant  to  Section  13  or  14  of  the  Securities 


Exchange  Act  of  1934  [IS  U.S.C  78m  or  7Ba. 
respectively]  with  respect  to  a  registrant  diat  has 
become  subject  to  mandated  electronic  filing  is 
required  to  submit  that  filing  in  electronic  format. 
Cansequaotly,  persons  filing  a  Schedule  13D  or 
13G.  a  proxy  statement,  or  tender  offer  malarial 
with  respect  to  an  electronic  filer  are  required  to 
make  such  fiUngs  electmnically. 
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Changes  From  Corporation  F:nance  Edga,r  Phase-in  List  as  Published  in  Securities  Act  Release 

No  33-6977  (Febroary  23.  1 993)— Continued 


c>npapy  nair)e 


Entergy  Coro  - 

Rrrt  National  Rnanciai  Corp  

Future  Medicai  Products  inc  t^Y/ 

Grace  Energy  Corp  

Great  AJlantic  4  Paofic  Tea  Co,  Inc  

GreyhoorxJ  Oai  Corp  /KZJ  ......>.............~.. 

change  to  DtaJ  Corp  IKZJ ~ 

Hadson  Europe.  Inc   

change  to  Mkjwest  Energy  Cofnpanies.  Inc  . 

IMRS,  Inc  ~ 

Jorger.sen  Earle  M  Co  fDEJ  

Lav<  Strauss  Associates,  Inc  »......».>. 

Louisiana  Power  &  Light  Co  /lAJ 

Marrow  Tech,  Inc 

change  to  Advanced  Tissue  Saer,cefi  Inc  ... 

McOermott,  Irx: 

Misstsstppi  Power  &  Ught  Co  

MNC  FmanciaJ,  Inc  yWD/  

NatlonaJ  Gypsum  Co  ~.. ~~~. — . 

New  Orleans  PUXic  ServK:e,  IfK ~ 

Nordstrom  Credit,  Inc  ^ 

North  Amencan  Vaccine.  Inc  ,..._.....^ 

North  Shore  Gas  Co  1U  

NVR  LP ~ 

Pteytax  Beauty  Care,  Inc 

Pteytex  FP  G'oup,  rnc ~ 

Playtex  Irtemattorai  Corp  

Pteytex  lr>vestment  Corp  „.............~ 

Premier  Bancorp,  Inc  ........„...^...^^.^ 

Pimart<  Corp    _.......... 

Prospect  Group,  inc     ^ 

ReaJmarV  Propert/  investcs  LP  I  , 

Reaimarn  Prooerty  Investors  LP  n 

ReaJmart*  Propety  Investors  lP  V  B , 

Reliance  Fir.anciaJ  Services  Cofp  ~. 

Reliance  Group  Holdings  inc  _ 

Rockwell  intematonai  Corp  „ 

Ryder  Systern,  Inc  ...„,............> 

Sahara  Resons 

Shearson  Lehman  Brothers  HcWings,   nc  

Shearson  Lehman  Brothers,  inc  

System  Energy  Resc.rces.  loc 

Texaco  Caoitai,  inc 

Transam  Capttai  Corp  

change  to  Pacific  Anin^ated  Imaging  Corp  .. 

Transco  Energy  Co  

Unicorp  Amencan  Coro/'DE'^tEV// 

change  to  Llrx>Drp  Holdings  inc  

Total  Numfcer  o<  Companies    


I  ••••••••••«•••••••< 


CIK  No. 


065984 
779575 
839087 
852551 
043300 
734716 
734716 
350091 
350091 
878594 
054003 
778977 
060527 
829549 
829549 
225615 
066901 
062973 
070174 
071 508 
757439 
856573 
110101 
792972 
817217 
842699 
880821 
880820 
761332 
356064 
739169 
312982 
704*65 
822784 
083047 
356395 
064 o36 
085961 
704435 
806085 
72853d 
202584 
7064QC 
85^9A3 
851943 
099231 
202172 
202172 
63 


Former 
group 


CF-02 
CF-03  ,, 
CF-08 
CF-03  .. 
CF-02  ,. 
CF-02  .. 
CF-02  .. 
CF-07  .. 
CF-07  ,, 
CF-02 
CF-04 
CF-02  ., 
CF-02 
CF-07  , 
CF-07 
CF-07  . 
CF-02  . 
CF-02  , 
CF-02 
CF-03  . 
CF-08 
NONE   , 
CF-08  . 
CF-02 
CF-C3 
CP-10 
CF-10  . 
CF-10  . 
CF-03  , 
CF-^M 
Cf-C2 
CF-C7 
CF-G7  . 
CP-08 
CF-04  , 
CF-02  , 
CF-02 
CF-02 
CF-01 
CF-02 
1  CP-02 
'  CF-02 
CF-10 
CF-10 
CF-10 
NONE 
CF-02 
CF-02 


New 
group 


CF-01 

CF-04 

CF-03 

Remove 

CF-03 

CF-02 

CF-02 

CF-07 

CF-07 

CF^3 

CF-09 

CF-03 

CF-01 

CF-07 

CF-07 

CF-C2 

CF-01 

CF-04 

CF-09 

CF-01 

CF-02 

CF-10 

CF-02 

CF-09 

CF-09 

CF-G9 
CF-09 
CF-09 
CF-09 
CF-09 
CF-06 
CF-05 
CF-06 
CF^3 
CF-03 
CF-01 
CF-03 
CF-04 
CF-C3 
CF-03 
CF-01 
CF-C2 
CF-10 
CF-10 
CF-C2 
CF-05 
CF-05 


solicit  comi 
change  fron 


UMI 


Dated:  June  28,  1993 
loaathan  G.  Katz, 

Secretary 

[FKDoc.  93-15695  Filed  7- 

■lUJNa  COOC  H1»-01-^ 


{Releaee  No.  34-32516;  File  No.  SR-NASD- 

93-34] 

S«lf-Regu!atory  Organizations;  Notice 
-t- 5  3  45  am)         of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Filling  of 
Vacancies  on  NASD  Nominating 
Committees 

Juno  25, 1993. 

Pursuant  to  section  iQfbKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
May  13. 1993,  the  National  Association 


•  15  U.S.C  78*(b)(l)  U9««). 


of  Seoirilies  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Co.T)mission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  belov/,  which  Items  have  been 
prepared  by  the  NASD.^  The 
Commission  is  publishing  this  notice  to 


'  In  a  Notice  to  Members  (June  1993),  the  NASD 
invited  is  members  to  vote  on  this  proposed  rule 
change  Following  the  last  voting  day  on  July  26, 
1993,  the  NASD  will  submit  the  results  of  the 
voting  to  the  Commission.  Final  Conunission 
approval  will  not  occur  until  the  results  of  the  vara 
are  received. 
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kSE 


New 
group 


CF-01 

CF-04 

CF-03 

RefDove 

CF-03 

CF-02 

CF-02 

CF-07 

CF-07 

CF^3 

CF-09 

CF-03 

CF-01 

CF-07 

CF-07 

CF-C2 

CF-01 

CF-G4 

CF-09 

CF-01 

CF-02 

CF-10 

CF-02 

CF-09 

CF-09 

CF-09 

CF-09 

CF-09 

CF-09 

CF-09 

CF-09 

CF-06 

CF-06 

CF-06 

CF-03 

CF-03 

CF-01 

CF-03 

CF-04 

CF-03 

CF-03 

CF-01 

CF-C2 

CF-10 

CF-10 

CF-C2 

CF-05 

CF-05 


4ASD"  or 
I  Securities 

SEC"  or 
i  rule 

I,  U.  and 
aeen 

is  notice  to 


3),  the  NASD 
opos«d  rule 
i  on  July  26. 
Its  of  the 
uniMloD 
jltJ  of  the  vote 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization '• 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  IX,  Section  4  of  the  NASD  By- 
Laws  to  conform  the  procedures  for 
filling  vacancies  on  Nominating 
Committees  to  those  currently  in  place 
for  District  Committees.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized, 
proposed  deletions  are  in  brackets. 

Article  IX 


Filling  of  Vacancies  for  Nominating 
Committees 

Sec  4  [All  vacancies  in  any 
Nominating  Committee  other  than  those 
caused  by  the  expiration  of  a  member's 
term  of  office  shall  be  filled  as  follows:) 

!(a)  If  the  unexpired  term  of  the 
member  causing  the  vacancy  is  for  less 
than  six  months,  such  vacancy  shall  be 
filled  by  appointment  by  the  remaining 
membe.-^  of  the  Nominating  Committee 
of  a  representative  of  a  member  of  the 
Corporation  eligible  to  vote  in  the  same 
District  1 

[(b)  If  the  unexpired  term  of  the 
member  causing  the  vacancy  is  for  six 
months  or  more,  such  vacancy  shall  be 
filled  by  election,  which  shall  be 
conducted  as  nearly  as  practicable  in 
accordance  with  the  provisin.ns  cf 
Section  3  of  this  Articie.j 

In  the  event  of  any  vacancy  on  any 
Sominating  Committpe  caused  by  the 
departure  of  a  Committee  nu^mber  pnor 
to  the  expiration  of  that  member's  term 
of  office  the  Nominating  Con-mittee 
shall  appoint  a  representative  of  a 
member  of  the  Corporation  eligible  to 
vote  in  the  same  District  to  fill  the 
vacancy  Such  appointment  shall  be 
effective  until  the  next  regularly 
scheduled  election  occurs,  in 
accordance  with  the  proxisinns  of 
Section  3  of  this  Article 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

(A)  Self-Eegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD's  By-Laws  currently 
pronde  for  different  procedures  to  be 
used  to  fill  vacancies  on  the  Distrul 
Nominating  Committees  and  on  the 
District  Committees  themselves  Article 
LX.  Section  4  of  the  By-Laws  provides 
that  Nominating  Committee  vacancies 
caused  by  other  than  the  expiration  of 
a  member's  term  of  office  shall  be  fillwi 
by  appointment  by  the  remaining 
members  of  the  Nominating  Committee 
if  the  unexpired  term  is  for  less  than  six 
months,  but  that  if  the  unexpired  tenn 
is  for  s.x  months  or  more,  such  vacancy 
shall  be  filled  by  special  election. 
Article  \1II.  Section  5  of  the  By-Laws 
relating  to  the  filling  of  vacancies  on  the 
District  Committees,  however,  provides 
that  the  District  Committee  shall 
appoint  a  representative  of  a  member 
firm  having  a  place  of  business  in  the 
District  to  fill  any  vacancy  resulting 
from  the  unexpired  term  of  a  departed 
committee  mem.ber  and  that  such 
appointment  shall  be  effective  until  the 
next  regularly  scheduled  election 
occurs. 

The  NASD  believes  that  this  special 
eleaion  provision  for  Nominating 
Committee  vacancies  serves  no  valid 
purpose  and  is  a  costly  and  cumbersome 
mechanism,  particularly  in  view  of  the 
fact  that  the  term  of  Nominating 
Committee  members  is  only  one  year. 
Accordingly,  the  N.^SD  is  proposing  to 
amend  Arti(  le  LX.  Section  4  of  the  By- 
Laws  to  provide  for  die  same  procedures 
to  be  used  in  filling  Nominating 
Committee  vacancies  as  are  used  to  fill 
District  Committee  vacancies.  The 
proposed  rule  change  provides  that  any 
Nominating  Committee  shall  appoint  a 
representative  of  a  member  of  the  NASD 
eligible  to  vote  in  the  same  District  to 
fill  a  vacancy  until  the  next  regularly 
scheduled  election. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15Arb){4)  and  (5) 
of  the  Act  in  tliat  it  assures  fair 
representation  of  tlie  NWSD's  members 
by  making  it  easier  and  less  costly  for 
the  NASD  to  fill  vacancies  on  any  of  its 
Nominating  Committees. 

(Bl  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  ar:;y 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended 


(CJ  Se!f-Regulatt)r\  ( >jyrrrzation's 

Stntf-mpr!  en  (lor'^mfnis  .;-  f,'ie 
/■V'po.sPi:i  Rule  Cba.ngf  Hf,.  '  'Vi'd  F'om 
Memhe.'s   Participants    ■■-  •  •'!.';►■'-!, 

VVntten  comments  were  iieiLher 

"wiiicited  nor  recreivwi 

III  Date  of  EfTectiv«n«M  of  thf 
Proposed  Rule  Qian^  ind  Timms  tor 
CommiJMion  Action 

VViihiri  35  days  of  the  ciateof 
pubiicatjon  of  this  notK.e  ;  r   •'r.f  Federal 
Register  or  withm  such  i.>::k.:«:  ;,'«j',:i>a  vi) 
Bs  the  Commission  mev  i:t'Si^:.e:t'  :jpto 
90  days  of  such  dale  if  it  finds  such 
longer  penod  to  be  Rpprv;:r;,fi?e  and 
publishes  its  reasoi'.s  f'"  ^i    '.ndingor 
liij  as  to  w  h ; ' ,  h:  :  h  e  se ,  f  •  r»>w  ■. , ,  d  *  ory 
organization  cutiseiiis.  itie  Ujinmission 
will: 

A.  By  ordf '  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  Solicitation  of  CrimmfnU 

Interwslwd  persons  are  invited  to 
submit  written  date,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-93-34  and  should  be 
submitted  July  23, 1993. 

For  the  Commissioo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoritv.' 

Marjtanrt  H   MiFarland 

Dep  u  ty  Secretary. 

'^  rV--  93-t5730  Filed  7-1-93;  8:45  am] 
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[nilMii  Na  M-32S15,-  HI*  No.  SR-CBOE- 
93-27] 

S«4f -Regulatory  Organizations;  Filing 
arxl  Immadtata  EflactlvanaM  of 
Propoaad  Ruia  Changa  by  tha  Chicago 
Board  Options  Exchanga,  Inc.  Raiatlng 
to  Monthly  Subacribar  Faaa  for  Us«  of 
Exchanga  inatallad  Talaphonaa 

|une25,  1993  ! 

Pursuant  to  section  19(Ml)ofthe 

Seciirities  Exchange  Act  of  1934 
I'Acf).  15  U  S  C  78sib)(l),  notice  is 
hereby  given  that  on  June  10,  1993.  the 
Giicago  Board  Options  Exchange.  !nc 
("CBOE"  or  ■' Exchange  ")  filed  wiih  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  ni!« 
change  as  described  in  Items  I.  !I.  and 
in  below,  which  Items  have  befu 
prepared  bv  t.he  Exchange.  The 
Commiss.^n  ;s  publishing  this  notice  to 
solicit  ccmiT.er.ts  or.  "he  proposed  rule 
cnange  from  interested  persons. 

I.  Self-Regulalory  OrgaitLudon  s 
Statement  of  the  Term*  of  Substance  of 
the  Proposed  Rule  Change 

The  C3CE  proposes  to  establish  a 
subscriber  fee  m  the  amount  of  $5.00 
per  month  to  be  impo&ed  on  members 
who  are  approved  to  use  Exchange 
installed  telephones  m  Lhe  Elxchange's 
equity  options  trading  crowds.  The  text 
of  the  p.'oposed  rule  change  is  available 
at  the  OfRce  of  uhe  Stx^etary.  CBOE,  and 
at  the  Commission, 

II.  Self-Regulatory  Or^anizalioni 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Li  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  hfis:<i  for  the 
proposed  rule  change  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  m  I'em  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  'Ai,  iB).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(Ai  Scif-Pegii!itory  OrT^cr!zatJon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 

Charge 

The  purriose  of  the  proposed  rule 
change  is  to  establish  monthly 
subscriber  fees  to  be  imposed  upon 
members  whc  are  approved  to  use 
Exchange  msta.led  telephones  located 
in  the  equity  options  trading  crowds  on 
the  Exchange  f.oor  '  Th.s  action  is  being 


taken  pursuant  to  CBOE  Rule  2  22, 
which  permits  the  Exchange  to  impose 
fi»es  on  members  for  the  use  of  Exchange 
faciiififs  or  for  any  sen'ices  or  privileges 
granted  by  the  Exchange. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
swiion  BTd)  of  the  Act,  m  general,  and 
fanhers  the  objectives  of  section  6(b)(4). 
in  particular,  in  tliat  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  amount  its 
members. 

(B)  Self-Regulatorv  Orgarizniion  s 
Statement  on  Burden  an  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

IC)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Dale  of  Effectiveness  of  the 
Pn)p<j8fHi  Rule  Change  and  Timing  for 
Coniinissioa  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchsinge 
Commission.  450  Fifth  Street,  N\V  , 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


UMI 


'  Elxcivinge  Ru'«  2  22  8!>iat:lMhe«  feet  [or  members 
wfcc  »n  ipproveo  to  om  ExnhAnge  uuulled 
teiephonu  iocaled  OD  'lie  sq  ::'y  3 pUoiu  trading 
Ocxir  or  who  in  tpprovod  (c  iruuil  tfa«lrown 


telephonM  on  th«  equity  options  trading  floor  See 
Securities  Exchange  Act  Relea<i«  No  32463  (June 
15,  1993),  5«  FK  33850.  The  CBOE  has  submitted 
■  proposed  ruie  ctunge  to  Inrcpornie  Exchanse 
poUciM  governing  tti«  u.*e  of  JU'h  iei<«phones 
located  at  equity  opuoo  trading  posts  on  the  Qoor 
of  the  Exchange  See  File  No  SR-CBOE-93-24 


proposed  rule  change  between  the 

Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  P*ublic  Reference 
Section.  450  Fifth  Street,  NW,, 
Washington,  EXH  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  tiie  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-93- 
27  and  should  be  submitted  by  July  23. 
1993 

For  the  CkimmissioD,  by  the  Division  of 
Market  Regulation,  pursuant  tn  delegated 
authority.' 

Margars*  H.  McFariaiid. 

Deputy  Secretary 

[PR  Doc.  93-15689  Filed  7-1-93;  8:45  am] 

BIL-JNO  CO06  iOt  9-01-11 

[Releas*  No.  34-32529;  File  No.  SR-OGOC- 

93-01) 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Definition  of  Exercise 
Price 

June  28   199:f 

On  April  6,  1993,  Delta  Government 
Options  Corp  ("DGOC")  filed  a 
proposed  rule  change  (File  No.  SR- 
DGOC-93-01)  with  the  Securities  and 
ExfJ-.ange  Commission  ("Commission") 
pursuant  to  section  19rb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
May  12,  1993.  to  solicit  comments  from 
interHsted  persons.'  By  letter  filed  with 
the  Com.mission  on  April  12,  1993. 
EKXJC  made  nonsubstantive,  stylistic 
modifications  to  tJie  proposal.^  No 
com.ments  were  received.  This  order 
approves  tlie  proposal  as  amended. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  amends  the 

definition  of  exercise  price  in  Article  I 
of  DGOC's  Procedures  to  provide  that 
each  exercise  price  shall  be  stated  m 
whole  numbers  and  sixty-fourths  for 
fractions  reduced  from  sixty- fourths)  or 
in  other  gradations  or  in  such  olner 
manner  that  will  conform  with  tlie  then 
current  practice  for  the  expression  of 
prices  of  Treasury  Bills.  Notes,  or  Bonds 


»17  CFR  200  .IG-JCaJlK)  (1993). 

M5  L'  S.C.  78jfb)(l)(1968). 

'  Sarunues  Exchange  Act  Release  No.  32263  (Vfay 
4    1993).  58  FR  28076. 

'  Latter  frcm  David  I  Malov  PresidecL  DGOC,  to 
lerrv'  Carpenter.  Branch  Chief.  Division  of  Market 
Rfl^i.;at;.jn,  CoGimission  (.\prii  6,  19931 
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a  dollar. 

As  a  result 
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among  primary  dealers  of  U.S. 
Government  Securities. 

The  proposed  rule  change  responds  to 
Participants'  requests  for  finer 
gradations  in  exercise  prices  for  options 
on  U.S.  Treasury  securities.  DGOC  states 
that  with  respect  to  options  that  are  due 
to  expire  shortly  and/or  that  have 
underlying  securities  that  are  near 
maturity,  and  during  periods  of  low 
volatility  in  the  prices  of  options,  small 
incremental  changes  in  exercise  prices 
become  more  significant  in  the  decision 
to  buy  or  sell  an  option.  The  proposal 
authorize.?  DGOC  to  clear  options  on 
U.S.  Treasury  securities  with  exercise 
prices  stated  in  gradations  of  sixty- 
fourths  of  a  dollar  in  place  of  the  current 
exercise  price  gradations  of  sixteenths  of 
a  dollar. 

As  a  result,  the  proposed  amendment 
to  the  definition  of  exercise  price  affords 
DGOC  Participants  additional  flexibility 
in  choosing  DGOC  cleared  options  with 
exercise  prices  that  match  more 
precisely  their  overall  U.S.  Treasur>' 
securities  portfolios.  The  proposal 
enables  Participants  to  submit  to  DGOC 
for  processing  trades  in  options  on  U.S. 
Treasury  securities  that  previously 
could  not  be  submitted  to  DGOC 
because  the  exercise  prices  of  those 
options  were  not  available  at  DGOC. 

The  amended  definition  of  exercise 
price  also  gives  DGOC  the  ability  to 
process  options  with  exercise  prices 
stated  not  only  in  sixty-fourths  but  also 
stated  in  other  gradations  or  in  other 
manners  that  conform  with  the  then 
current  practice  for  the  expression  of 
prices  of  U.S.  Treasury  Bills,  Notes,  or 
Bonds  among  primary  dealers  of  US 
Government  Securities.  This  should 
enable  DGOC  to  provide  uninterrupted 
clearing  and  settlement  services  to  its 
Participants  should  there  be  a  change  in 
the  manner  in  which  prices  of  Treasury 
Securities  are  expressed  in  the  U.S. 
Government  Securities  market  ■* 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  section  17A  of  the 
Act.'  Section  17A(a)(l)  of  the  Act" 
encourages  the  use  of  efficient,  effective, 
and  safe  procedures  for  the  clearance 
and  settlement  of  securities 
transactions.  Moreover,  sections 
17A(bK3)(A}  and  (F)  of  the  Act '  require 


*  Should  there  be  ■  change  In  the  manner  In 
which  prices  of  Treasury  Sacuhbes  are  expressed 
la  the  U.S.  Govemmeot  Securities  market  that 
necessiutes  DGOC  to  process  options  on  US 
Treasury  securities  with  exercise  prices  stated  in  a 
manner  other  that  in  sixty-fourths.  DGOC  will 
notify  the  Commission  In  writing  of  such  change. 

'15  use.  78q-:(198«). 

•  15  US.C  78q-l(aMl)  (19M). 

'  15  U.S.C  78q-l(bK3)  (A)  and  (F)  (I9ft81. 


that  the  rules  of  clearing  agencies  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  funds  in  the  custody  or 
control  of  clearing  agencies  or  for  which 
they  are  responsible. 

This  proposed  rule  change  is 
es.sentially  a  technical  amendment  that 
permits  DGOC  to  set  exercise  prices  en 
options  on  U.S.  Treasury  securities  in 
finer  gradations  in  connection  with  its 
trade  processing.  The  proposed  rule 
change  responds  to  requests  by  DGCX^'s 
Participants  who  have  noted  that 
additional  price  gradations  are 
necessary  in  the  U.S.  Treasury  secunUes 
options  market,  especially  at  times  of 
low  volatility  in  the  pnces  of  options 
and  when  an  option  is  near  expiration 
or  its  underlying  security  is  near 
maturity.  At  such  times,  options  often 
trade  m  narrow  increments  within  a 
narrow  range.  Moreover,  the  revised 
definition  of  exercise  price  should  allow 
DGOC  Participants  to  select  options  that 
more  closely  match  the  prices  m  their 
overall  U.S.  Treasury  securities 
portfolios, 

As  a  general  matter,  the  Commission 
believes  that  DGOC's  proposal  for  finer 
gradations  of  exercise  prices  for  options 
on  U.S.  Treasury  securities  will  benefit 
the  Government  securities  market.  The 
proposal  allows  for  the  automated 
clearance  and  settlement  through  the 
DGOC  system  of  securities  transactions 
that  otherwise  would  be  conducted  in 
the  over-the-counter  market  and  would 
be  cleared  through  a  decentralized  and 
less  efficient  process  outside  the 
national  system  for  the  clearance  en:i 
settlement  of  securities  transact! ions. 
The  ability  to  use  DGOC's  clearance  and 
settlement  system  for  more  transactions 
in  options  on  US  Treasury  swrurities 
should  provide  DGOC's  Participants 
with  greater  flexibility  in  the 
marketplace,  should  add  a  degree  of 
efficiency  and  safety  to  the  market  and 
should  further  the  establishment  of  a 
national  system  for  the  clearance  and 
settlement  of  securities  transactions. 

m.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act,  particularly  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,«  that  the 
above-mentioned  proposed  rule  chanj^e 
(File  No ,  SR-DGOC-9 3-0 1 )  be ,  an d 
hereby  is,  approved. 


For  the  Commission  by  the  D'.v.i.nr.  of 
Market  Regulfl! inn   pursuan;  tr,  dpiRgatpd 
authority.' 
Mar^anrt  H   Mcfariand, 

Jh  lXx:  c,.3-  1  sew  Filed  7-1-93;  8:45  am] 
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[R«lMM  No,  34-32518;  ri(«  No  SR-^TC- 
93-05] 

Self-Regulatory  OrganliBtlont;  The 
Depository  Trust  Co  ;  Filing  and 
Immediate  Etfectlver>eM  of  a  Proposed 
Rule  Change  Regarding  the  Memo 
Segregation  Service 

June  25,  1993. 

I^lrsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
May  13. 1993.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No  SR-DTr  ;  vjis)  as 
described  in  Its  ITS  I  i:    ,    ;  ;::  r>elow, 
which  items  have  Uhji,  ;  r>-; .a-^^d  in  part 
by  DTC.  a  self-reguiatury  urgaiiization 
("SRO  J  The  Commission  is  pubhshing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I   Self  Re^ulatorv  Orsanization  • 
Statement  of  the  Term*  of  Subslam  p  of 
the  Proposed  Rule  Chanjje 

The  proposed  rule  change  consists  of 
enhancements  to  DTC's  memo 
segregation  sen-ice  ("Memo  Sej?"). 

II.  Self-Regulalory  Orjjani/ation  s 
Statement  of  the  Purpow  uf,  and 
Statutory  Basis  for.  the  PropowKl  Ru.r 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  a*  the  ;  !a,  m<.  specified 
m  Item  IV  tx^iow  DTC  '*:,as  ;  r^pared 
summaries,  set  forth  ,,,;';  sk'("'..r,::s  A   B, 
and  C  beinw,  of  th:e  r:;.:,s?  s.gnificant 


s  ;j  ,„ 


St  a  If*;; 


A  Self -Regulator,'  Organization's 


P::rvr:\f  nf^  and 

e  Proposed  Ruh 


Staterrpnt ' 

Statutnr)'  Bobis  Jor.  I 
Change 

DTC  devpleped  Memo  Seg  to  assist 
participanta  m  their  compliance  with 
Rule  1 5c3-?i  under  the  Act,  which 
requires  among  other  things,  that 
broker-dealers  maintain  control  of  all 


•15  use  78s(L)  (19a8). 


'  17  CFR  200  30-3(aMl2)  (IMl). 
MSU.S.C7fts(bKl)(1989). 
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fully-paid  or  excess  margin  securities 
they  hold  for  the  accounts  of 
customers  '  Memo  Seg  enables  a 
participant,  particularly  a  brcker-dealer 
participant,  to  segregate  cus^o.iier  fully- 
paid  and  excess  margin  see^nties  by 
creating  a  "memo"  position  within  its 
free  account.  This  mem.o  position 
enables  a  participant  to  prote<,-t  itself 
from  unintended  delivery  of  a 
designated  quantity  of  customer  fully- 
paid  or  excels  margin  secuntif^s  that 
either  are  in  the  part. ci pant's  free 
account  or  that  may  be  receivnd  during 
the  daily  pro<:wssing  c\''.ie.'  DTC  has 
been  operating  Memo  Seg  since  .August 
1988,  initially  under  the  terms  of  a 
tempordr>  order.* 

Under  the  rule  proposal,  when  a  DTC 
participant  receives  a  deliver  order 
(DO")  submitted  with  Raason  Code  40 
(indicating  transfe.'-  of  a  customer 
account),  DTC  increases  both  the  free 
ttciount  posi'ion  and  the  memo 
segregation  position  of  the  participant. 
Prior  ♦o  this  rale  change,  a  partidf>ant 
had  to  subm.it  an  instrjrtion  to  DTC  to 
i.icrease  the  memo  se>ir«g2tior.  position 
after  receiving  a  DO  wiih  Reason  Code 
40. 

Also  under  the  rjle  proposal,  when  a 
part.ic;pant  receives  a  DO  with  Reason 
Code  30  ^indicating  %  delivery  against 
payment!  or  Reason  Code  10  (indicating 
e  stork  loan)  and  the  participant  has  a 
memo  segregation  positi  jn  greater  than 
its  free  account  position,  DTC  will  allow 
the  DO  received  to  release  any  pending 
ddiiveries  up  to  the  n  lantity  of 
sec-un.t,88  m  the  DO  received  despite  the 
memo  segregation  pes.  ..on  If  the 
paxrt.r.ipdrit  does  not  have  anv  pending 
deliveries  at  the  tim.e  when  a  DO  with 
Reason  Code  30  or  Reason  Code  10  is 
received,  DTC  will  retain  throughout 
that  day's  processing  cycle  a  notation  of 
the  quantity  of  securities  in  the  DO 
received  and  will  process  any  deliveries 
later  s-ucmitted  by  the  participant  up  to 
that  q'..antity  despite  the  memo 
segreRation  position  Prior  to  this  rule 
p.-cposai,  8  pa.ti  ipant  had  to  submit  an 
i.isiTacticn  to  DTC  to  reduce  the  memo 
segregal.cn  position  m  order  to  deliver 
s<jcunt,es  received  tr.at  day  by  a  DO 
with  Reason  Cooe  30  or  Reason  Code 
10. 

DTC  states  that  these  enhancement  to 
Memo  Seg  will  be  available  bv  July  30. 
1993 

M7  CFR  1*0  15^3-3  :i99: ;, 

'For  •  deti.la<3  daacnptlon  o.'  Memo  Sag,  :iies  U> 
S«.-uritl«  Exchange  Act  Raie^se  No.  262SO 
(NovamOw  3.  l»«a),  53  FT?  4563*  iPil*  No.  SR- 
DTC-aa-ie!  (ord«r  ipproving  DTCl  propoMd 
Memo  Sag  procwdura*! 

•  Secunos*  Exchanae  .^ct  Reie«»e  So.  26000 
(.Aoguit  IS   196a;   53  FR  31 M?  J'-.e  Ma  SR-OTC- 
M-ISI 


Because  the  proposed  rule  change 
will  facihtate  compliance  with  the 
provisions  of  the  ,\ct  and  the  rules  and 
regulations  thereunder,  it  is  consistent 
with  the  Section  17  A  of  the  Art. 

B.  Self-Regulatory  Organizattcn's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chcnge  Received  Frvm 
Members,  Participants  or  CXhers 

DTC  developed  the  proposed  rule 
change  as  a  result  of  dis<ussions  with 
the  Securities  Operations  Division  of  Llie 
Securities  Industry  Association  Written 
comments  from  DTC  participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

Ill  Date  of  EPfectiveneso  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19rb)!3l'A) 
of  the  Act'  and  subparagraph  '«)  of  Rule 
19b— 4  thereimder."  The  proposed  rule 
change  effects  changes  in  an  existing 
service  of  DTC  that  (i)  do  not  adversely 
afiisct  the  safeguarding  of  secur.ties  or 
funds  in  the  custody  or  control  of  DTC 
or  for  which  it  is  responsible  and  (li)  do 
not  significantly  affect  the  respective 
rights  or  obligations  of  DTC  or  persons 
using  the  services. 

At  any  time  within  sixty  days  of  the 
filing  01  such  proposed  rule  change,  the 
Commission  may  summ.inly  abrogata 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  m  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submis.sions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V.. 
Washington,  DC  20549  Ccpinsofthe 
submission,  all  subsequent 
amendments,  all  vvmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wntten 
communications  relating  to  the 
propKised  rule  change  t-etween  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjing  tn 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  sue  h 
filing  will  also  be  available  for 
Inspetition  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No  SR-DTC-93-05  and 
should  be  submitted  by  July  23,  1993, 

For  the  Coininission  by  the  Division  of 
Starke;  Regulation,  pursuant  to  delegated 
autr.oi-ity.' 

Matrgaret  H.  McFai-iaxid, 
rvputy  Secretary. 
IFK  Doc.  93-15666  Filed  7-1-93;  8:45  am] 

BtLiJNO  COOE  M10-01-M 


[Release  No.  34-32528;  File  Nos.  SR-^CC- 
93-12  and  SR-iCC-93-5] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corp.  and  The 
Iniermarket  Clearing  Corp.;  Filing  of 
Proposed  Rule  Changes  Relating  to 
Cross-Margining  with  the  Commodity 
Clearing  Corp. 

June  28, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(Act").'  notice  is  hersby  given  ♦hat  on 
Miy  24,  1993,  The  Options  Clearing 
Corporation  l"OCC")  and  the 
Iniermarket  Clearing  Corporation 
("ICC")  filed  with  the  Securities  and 
Exchange  Com.mission  the  proposed 
rale  chir.gcs  as  described  in  Items  I,  U, 
and  III  below,  which  Items  have  biien 
prepared  p.'imarily  by  OCC  and  ICC 
The  Commi.ssion  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rtile  chiiiges  from  interested 
persons. 

I,  Sttli-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  propossd  mle  changes  would 
establish  cross-merg^ning  programs 
among  and  between  OCC,  ICC,  and  the 
Commodity  Clearing  Corporation 
("CCC").* 


•  15  U.S.C  78»(b)(3KA)  (1989). 
•17  CFR  240  19b-«{e)  (1991). 


"  17  an  200  30-3ia)(12)  (1991). 

M5US.C  7as(bM!l(19»8) 

'  CCC  t'-'^  as  the  cl<»ring  organlraticn  for  hiturM 
conL'srtj  and  option*  on  future*  contraclj  for  which 
FI-VL.X.  Inc  ,  a  division  of  the  New  York  Cotton 
Exchange,  has  been  des.gnated  as  a  contract  ma-'kel 
by  the  Commodity  Future*  Trading  Commission 
pursuant  to  the  Commodiry  Eachangs  Act 
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icn  for  httures 
Tacts  for  which 
irk  Gotten 
ontract  markel 

}  Aft. 


11.  Sclf-Ritguldtory  Org»'iization'« 
S^alemenf  of  the  Purpose  oC  and 
Siatuior->-  Bjsis  for.  wa  Proposed  Rule 
Change 

Ir.  thriir  filinr  with  ;h«  C  )mmi!?sion. 
CX~,C  ar.d  i(X  ...■J.iG-'.i  sW emends 
con;em!r.>^  the  purpcsa  of  ind  t^&sn  for 
the  proposed  rui«a  char.ges  and 
discussed  any  ccmmejili  L'-ey  nx:»iveii 
or,  tha  pr':p{j5*d  rile  changes.  The  tRxt 
of  these  sta'Hirenls  may  bn^  exarr.inwi  at 
t.'ie  piarts  spe.;ineci  in  Item  IV  b«icnv. 
The  se;f- regulator/  orgamzaUons  have 
prepartid  su.nmanPH,  set  fcrth  in 
section.';  TA-,  ihi.  and  i(~i  'ct-iow.  of  tlxe 
most  sifCi-iH:  ant  (^r.^y^cts  of  such 
statements. 

A  Seif-HegLlrton-  Orgnnintion's 
Statement  of  the  Purpose  cf.  and 
Statutory  Basis  for,  the  Proposed  Pule 

Change^ 

The  purpose  cf  ih»se  pn  posed  rule 
change?  is  to  provide  for  ao&s- 
margining  programs  among  OCC.  ICC, 
and  CCC  ("t'-ilateral"  cross- marginmg) 
and  for  cross-margining  prigrams 
between  OCC  6-:d  ICC.  b«(  veen  OCC 
and  CCC.  and  between  ICC  and  CCC 
("bilateral"  cross-margining).  The 
tr.lateral  and  bilateral  program*  w;!] 
include  both  proprietary  and  dou- 
propnetary  cross- ma.'^ining  and  will  be 
established  by  a  Cxoss-M.iri^ning 
Agreemerit  ("Agreement  ')  among  OCt:, 
ICC  and  CCC. 

The  Agreement  to  be  executed  by 
OCC.  ICC.  and  CCC  is  substanlially 
similar  to  the  Cro$s-Mar}<;ning 
Agreement  among  OCC,  ICC,  and  the 
Chicago  Mt^rcantile  Exchange  ("CME"]  ^ 
except  for  the  differences  described 
belcw. 

First  as  OCC,  ICC,  ajid  CCC  will  not 
make  any  settlements  on  Good  Friday, 
that  d?v  is  not  defined  as  a  Business 
Day  .for  purposes  of  secti!)n  7  of  the 
A^Teeiu-ir.x. 

Second,  ihe  parues  have  determined 
that  it  is  unnecessary  to  provide  that 
oral  agreements  mcst  be  mride  over  a 
recorded  telephontj  line  an  ]  later 
confirmed  in  wiling.  Acrordingly,  all 
referop.ces  relating  to  the  u.<;.e  of  r^rord«^d 
telephone  lines  in  making  'Tai 
agreem.onts  and  to  confirm:  ng  such 
agreements  in  writing  have  been  deleted 
from  the  Agreement.  Such  .-eferences  are 
most  notable  in  section  5   fi,  7,  and  14 
or  Lhe  OCC'ICC/CINfE  Cross  Nfargining 
.^greemient. 

Third,  certain  times  refie  ;ted  in  the 
A^.-»ement.  mcst  notably  m  section  ". 
hr .  r  been  dxafted  to  accon.iT)od.'ite 
OCC  s  settlement  'ipies, 


Fourth,  provisions-  of  s^^ction  h 
rtjlating  to  the  susp»e-ision  of  a  Clearing 
MtiiTiber  or  pair  of  Affiliated  Clearing 
N'^imbeis  and  the  liquidation  of  X-M 

Ai  ( .  ij.-.'s  have  been  revised  to 
8'  :  v)m,ra(xiate  the  in.-lusi.:-)!!  (■[  uue 
rvst.-urtured  OCCIC'i  f.'-'is";  :r;.>r."T>ing 
program.*  The  beiic  formuld  f'^r  ':ie 
sha.nng  of  any  surpi  .s  or  8t2ortf«;l 
among  w  befwwn  CXX.  ICC,  and  CCC. 
howe^-ar.  is  the  samie  ss  among  and 
between  OCC.  ICC.  sua  (>r£  ;n  thair 
(joss-marginmg  programs. 

Fifth,  the  list  of  ccitra;  t»  eiiyuu;-'  for 
cross-margining  is  stM  forth  in  Fxh-h;;  ^, 
to  the  .\greement  and  is  ta.iored  tor  i!i« 
programs  among  and  between  OCC.  !CC 
and  CCC.  Eligible  OCC-cleared  ror:Tf.rts 
Will  include  put  and  call  optjni,s  o-: 
broad-based  stock  indices  and   >m 
foreign  aurendes.  FJisiihie  irX.-c!t»arHiJ 
contracts  will  include  hitaras  contracts 
on  the  New  York  SttK:k  Exchange 
Q.,'m.posite  Index,  pi.t  and  call  options 
on  the  New  York  Stwi  Exchange 
Com,posite  Index  futures,  foreign 
currency  futures,  an  i  put  and  call 
options  on  foreign  cjrr^ricy  futures. 
Eligible  CCC-cleared  co.itracts  will 
inc  iude  futures  on  tlie  U.S.  Dollar  Index 
{"USDX")  and  put  ar.d  call  options  on 
the  USDX  futures. 

The  fonns  of  aixoint agreements  and 
subordination  agreements  are 
substantially  idenbcai  to  these  used  in 
the  cross-margining  provtrams  among 
and  between  OCC,  I(X,  and  CMF  » 

OCC  and  ICC  believe  the  proposed 
rule  changes  are  con.si.stent  w:th  tne 
purposes  and  requm^ments  of  sw  tion 
17,^  of  the  Act,"  as  amended,  be*  'iuse 
they  expand  the  Implementation  of 
CTos8-margining  to  another  significant 
group  of  market  participants  and 
thereby  further  enhance  Uie  safety  of  the 
clearing  system  while  providing  lower 
ma.rgin  costs  to  parti  "i pants. 

B  Self  Regulatory  0-ganizatJon's 
St^itt'merA  on  Bvrdei:  on  Competition 

OCC  and  ICC  do  not  believe  that  the 

proposed  rile  chang'^s  will  impose  any 

burdtr-n  on  competition. 

C  S-'If-Brguhtory  Organizations' 
,S.'a(f  ment  on  Comments  on  the 
Proposed  Rule  Changes  Peceived  from 
Mf-'mbers,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 


to  the  propose  i  r 

have  been  rer*i .  i, .. 


;b[.g»?s.  a: 


■  The  Crow-Mi.-gioing  Agreement  iiaong  (XX:, 
KX2.  and  CME  i.«  jet  forth  in  AmmdmeiDt  No  2  to 
File  No«.  SB-OCC  92-28  and  SRIOOflZ-S. 


*  Fir  a  discussion  of  lhe  -eslrurtured  OCC/ICC 
(Tos^-marsining  progiB:n.  rr-fpr  »c  Ft!p  Not.  SR- 
f.KX>-'(3-07  and  SR-KX-'i  -  -j-* 

'  Th«  account  agnmmeny  tad  tubordiiuticB 
a^e^mpnis  a-tod  :d  the  lKj  ..'K  J  .CME  crosa- 
margining  program  aro  tnciaded  in  AiD«)dmea(  Na 
2  to  Fiie  Nos.  SR-0CO92-  :8  and  SR-KX-92-5. 

•15U.S.C78<J-1. 


Ill   Dafp  of  f  ilrn:  ti  v-»n<»i«jt  ■-iffhf 
Fn>po>'>.H  R  ,,i|e  Chdiigv*  and  1  uning  for 
ConiJii'hr<>  >n  Action 

Within  thirty- five  days  of  the  dale  of 
p  ii'i  ^:tion  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  dale  i '  i'  •"    's  such 
longer  period  to  be  appropr  h.'t    .od 
publishes  its  reasons  for  so  hnding  or 
(ii)  ss  to  which  the  self-regulatory 
organizations  consent,  the  Commis&ion 
will: 

(a)  By  order  approve  the  proposed 
rule  changes  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved 

IV.  Solicitation  of  Ujiruiicnts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Ser  .:;!;"<;  and  Exchange 
Commission  4'.o  i  iftn  Street.  NW.. 
Washington.  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  thf^  ; n  pifswi  rule 
changes  that  are  fiied  witii  the 
Commission,  and  all  written 
com.munications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  mav  he  witKhf^id  from  the 
public  in  acairdmr-e  wvdx  ine 
provisions  of  5  U.S.C  552.  will  be 
available  for  Inspection  and  copjang  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  fiich 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  OCC  and  ICC.  All  submissions 
should  refer  to  the  File  Nos.  SR-OCC- 
93-12  and  SR^CC-93-05  and  should  be 
submitted  by  July  23, 1993, 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Margaret  H.  Mt  i  ari4j.«i. 

Dvp  u  ty  Secretary. 

(FR  Doc.  93-15694  Filed  7-1-93;  8.45  am) 
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S«l1-Regu>atory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Opportunity  for  Hearing. 
Midwest  Stock  Exchange,  Inc. 

June  28,  1993 

The  above  named  r.ational  securities 
exchanije  has  filed  applications  with  the 
Securities  and  Exrhanj^a  Commission 
("CommiiMir'n'  /  pursuant  to  section 
12in(l)(B)  of  the  Secunties  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  pnvilf<89s  in  the 
following  se<.unties 

Blackrock  Broad  Investment  Grade  2009 
Term  Toist.  Inc- 
Corr.mon  Stock,  SOI  Par  Value  (File  No.  7- 
10883) 
Brock  Exploration  Gjrporation 
Gorrjnon  Suck  S  10  Par  Value  (File  No.  7- 
10884) 
Burlington  Resources  Coal  Seam  Gas  Royalty 
Tnist 
Common  Stock.  Trust  Units  (File  No.  7- 
10885) 
Nuveen  Pennsylvania  Premium  Income 
M'uiaicipal  Fund  III 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  [File  So  7-10888) 
N uveen  California  Pr«miuin  Income 
Miinicipal  Fund 
Common  Stock.  $  CI  Par  Value  (File  No.  7- 
10887) 
Nuveen  Flonda  Premium  Income  Municipal 
F'Lind 
Common  Stxxk  S  Ot  Par  Value  (File  No.  7- 
10888) 
Nuveen  New  Jers»'y  Premium  Income 
Municipal  Fund  HI 
Coramon  Sharf«!  of  Beneficial  Interest.  $.01 
Par  Value  .'FiSe  No.  7-10889) 
Nuveen  New  York  Premium  Income 
Mu.-iicipal  Fund 
C/)mmon  Shares  nf  Beneficial  Interest.  $.01 
Par  Value  'Fi.e  No,  7-10890) 
Patriot  Pr>^ferred  Dividend  Fund 
Common  Stock,  No  Par  Value  (File  No.  7- 
10891) 
Putnam  Managed  High  Yield  Tnist 
Com.'.'-.on  Shares  of  Beneficial  Interest.  No 
Par  Val,.9  (File  No,  7-10892) 
Rauch  Industries.  Inc, 
Cximmon  Stock,  SI  00  Par  Value  (File  No. 
7-10893) 
Roadniaster  Industries,  Inc, 
Common  Stock.  $01  Par  Value  (File  No.  7- 
10894) 
Sonat  Offshore  Drilling.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10895) 
Thomburg  Mortgage  Asset  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
108961 
Van  Kampen  Memrt  New  Jersey  Value 
Municipal  Income  Trust 
Common  Shares  of  Beneficial,  $01  Par 
Value  (File  No  7-10897) 
Viz  Kampec  Memtt  Massachusetts  Value 
Municipal  Income  Trust 
Ctimmon  shares  of  Beneficial  Interest,  $,01 
Par  Value  (Fue  No  7-10898) 
\  42  Kampen  Memtt  Ohio  Value  Municipal 
Income  Trust 
Ckimmon  Stares  of  &Hn«ficial  Interest.  $.01 
Par  Value  (Filo  No  7-l08cc)l 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  roportinj^ 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  20,  1993, 
written  data,  views  and  aryuments 
concerning  the  above-referenced 
application.  Persons  desinng  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary-  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  KW  .  Washington,  DC 
20549,  Following  this  opportunity  for  a 
hearing,  the  Commi.ssion  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 

Joiuthan  G.  Katz, 

Secretary. 

IFR  Doc.  93-15663  Filed  7-1-93;  8:45  am] 
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[«•!«•»«  No  34-352T   Fil«  No.  SR-WSS  92- 

04] 

Self-Regulatory  Organizations,  MBS 
Clearing  Corp  Order  Approving 
Proposed  Rule  Chtange  Relating  to  the 
Limitation  or  Elimination  of  a 
Director  B  Liability  In  Certain  Instances 

June  28.  1993, 

On  August  12,  1992,  the  MBS 
Clearing  Corporation  ("MBS")  filed  a 
proposed  rule  change  (File  No,  SR- 
MBS-92-04)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
December  1, 1992.*  No  comments  were 
received  by  the  Commission,  This  order 
approves  the  proposal 

I.  Description  of  the  Proposal 

The  rule  change  amends  the  eighth 
paragraph  of  the  MBS  Certificate  of 
Incorporation  and  Article  6,  Section  6. 
1  of  the  By-Laws,  by  adding  the 
following  paragraph  to  both  the 
Certificate  of  Incorporation  and  the  By- 
Laws: 

To  the  fullest  extent  that  the  General 
Corporation  Law  of  the  State  of 
Delaware,  as  it  exists  on  the  date  hereof 


or  as  it  may  hereafter  be  arr:ended, 
permits  the  Umitation  or  elimination  of 
the  habihty  of  Directors,  no  Director  of 
the  Corporation  shall  be  liable  to  the 
Corporation  or  its  shareholdprs  for 
monetary  damages  for  breach  of 
fiduciary  duty  as  a  Director,  except 
where  such  liability  arises  directly  or 
indirectly  as  a  result  of  a  violation  of  the 
federal  securities  laws  So  amendment 
to  or  repeal  of  this  Article  shall  apply 
to  or  have  any  effect  on  the  liability  of 
any  Director  of  the  Corporation  for  or 
with  respect  to  any  acts  or  omissions  of 
such  Director  occurring  prior  to  such 
amendment  or  repeal. 

The  rule  change  limits  the  personal 
monetary  liability  of  MBS  directors  to 
the  fullest  extent  possible  under  section 
102(b)(7)  of  the  General  Corporation 
Law  of  the  State  of  Delaware.  ^  MBS' 
state  of  incorporation,  excopt  that 
violations  of  the  Federal  securities  laws 
would  be  e.xc!uded  from  the  liability 
limitation.  Section  102(b)(7)  allows 
Delaware  corporations  to  adopt 
provisions  in  their  Certificates  of 
Incorporation  eliminating  or  limiting 
the  personal  monetary  liability  of 
directors  under  certain  circumstances. 

The  amendment  does  not  eliminate  a 
director's  duty  of  care,  and  directors 
continue  to  have  a  duty  to  exercise 
informed  business  judgment  in 
discharging  their  duties.  Under  the 
amendment,  however,  the  personal 
liability  of  ,MBS'  direciors  to  MBS  and 
to  its  shareholders  will  be  limited  if 
they  should  fail,  through  negligence  or 
gross  negligence,  to  satisfy  this  duty.* 
Nevertheless,  under  Delaware  law  such 
limitations  of  directors'  liability  would 
not  apply  in  the  following 
circumstances:  (1)  Breach  of  the 
director's  duty  of  loyalty  to  MBS  or  its 
shareholder  i.e.,  the  responsibility  to 
ccndurt  business  in  good  faith  and  in 
the  honest  that  the  action  taken  is  in  the 
best  interest  of  MBS;  '  (2)  acts  or 
omissions  that  are  not  performed  in 
good  faith,  or  which  involve  intentional 
miscondact  or  violation  of  law;  (3) 
unlawful  payment  of  dividends  or 
unlawful  purchase  or  redemption  of 
stock;  and  (4)  transactions  from  which 
a  director  derives  improper  personal 
benefit. 

The  am.endment  makes  clear  that  the 
limitation  of  dir'^ctors'  liabilitv  will  not 


'  15  U.S.C  795(b)(1)  (1988). 
'Securities  Exchange  Ad  Release  No  31492 
(November  19,  1992,  57  FR  56939 


M  Dfiaware  Code  Annotate  J.  title  8,  Sec 
102(b)(7),  at  557-558  (Michie.  1991] 

*  Pursuant  to  then  fiduciarv-  duty  of  rare. 
di.-Bclors  must  act  on  an  infonned  basis,  m  goo  J 
failh,  and  in  honest  belief  that  action  taken  is  m  the 
best  interests  of  the  company  See  Grotxiwv  Petot, 
539.^  2d  180  (Del   1986!. 

'  Pursuant  to  their  duty  of  loyajty,  directors  must 
act  in  good  faith  without  self-interest  See  Cede  & 
Co  V  Technicolor.  Inc  .  542  A,2d  1188  (Del   19881 
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hmit  or  eiirrir'riP  sn  MBS  din.*  '.or's 
liabiiitv  inr.f-j  the  F'-r:er-i'  -e-  unties 
liVv^<i  ".  hf  ?ne;:c/;.t-:ii  .Joes  rat  limit  or 
eliininate  other  equitable  legal  remedies, 
such  as  rescission  or  injunctive  actions, 
and  doee  not  apply  to  the  liability  of  a 
director  for  acts  or  omissions  that  may 
have  occurred  prior  to  the  approval  of 
the  amendment.*  Ir  addition,  the 
amendment  does  not  apply  to  the 
liability  of  MBS  officers  for  actions 
taken  in  Lh    r    apacity  as  officers,  even 
if  such  oiTiv.«rs  are  also  directors. 

MBS  stated  that  the  amendment  is  a 
necessary  measure  to  help  ensiire  its 
ability  to  recruit  and  retain  cwnpetent 
directors.  In  addition,  MBS  stated  that 
due  to  the  increased  numbers  and 
magnitude  of  lawsuits  against  directors, 
many  other  Delaware  corporations, 
including  some  that  are  registered  with 
the  Commission  under  the  Act.  already 
have  adopted  similar  provisions. 

n.  DiscussicHi 

The  Commission  beli^vps  thai  the 
proposal  is  consist'- 1  \%  \\h  the  Act  and 
particularly  nith  -■■  •■  ir.  !  '  A  of  the 
Act.'  Sper:.nral!v.  *,hf  p-.po«--al,  which 
e.xcludes  vioiations  of  the  Ft>deral 
secunties  Ifiws  from  i's  iiahi !.''-.' 
limitations,  is  net  designed  "o  ^ff^^.t 
edv«irs6iv  VraS  d:rw:tnr<i'  r  :^;  h-ince 
v/ifh  the  Federal  sec-inties  'iav.'s. 

Section  17A  of  the  Act*  and  Division 
of  Market  Retaliation  -standards 
interpret.r.g  se<:t;c;;  1  "A  '  require 
clearing  8j2ena>'«>  to  b«  ^r,,'8ni2ed  and 
have  tne  capacity  !-  comply  with  the 
Act  arid  the  pj!es  and  rt»),;u!ation9 
ti'^eivjnder.  A-xorr^ingiy.  cie-aring 
agency  directors  m_";T  exerr;!se  iheir 
duUes  consistent  with  the  Act  and 
Lle.aring  agency  rules  must  be  designed 
to  promc'e  such  compitanre  Directors 
also  have  a  duty  to  promote  clearing 
sgeacy  and  clearing  meri-,h*«r 
cornpLar,ce  with  clearing  apency 
mies,''°  Clearing  ai^'^net'  dir-ittors 
eiicrr.ising  their  duties  in  a  rnanntr 
inconsistent  with  the  Act  and  clearing 
agenc)'  n-l-'s  mav  bo  subject  to 
Commission  sanction.  Under  section 
19{h);4]  of  the  Act  ^^  the  Commission 
may  remove  from  office  or  censure  any 
clearing  agency  director  who  has:  (1) 
Will^i)iy  vioiated  any  provision  of  the 
.^rt;  (2,1  willfully  violated  any  rules  or 
regulations  under  the  Arr.  fl)  wilifijlly 


•r.ider  sectun  102rb)(7'i.  «  ixirporale  provision 
limiting  Qireclor  ii8bjl)tv  irusi  rw-etvp  sr.,yiJ+in!';.>r 
approvaJ  prior  to  eiTec'dvsDM*. 

'15U.S.C  73q-l  !iS*66). 

MS  use  78q-l  {\96»l 

'  See  Secunti«i  Exchanga  Ad  Rr-irviM*  No   ; i-'-^OO 
0un»17,  1880).  43  FR  41920  rSi4i>d«ids  R«i«BiMi') 

'°S*e»«ction  19(g)of  th«  .At-,,  is  ;. .  SC  'MfO 
il«8«). 

'M5U.SC78sfhK4)(19W!l- 


violated  cleanng  agencv  rules;  (4) 
willfully  abused  his  authority;  or  (5) 
without  reasonable  justification,  failed 
to  enforce  compliance  with  clearing 
agency  rules  by  any  clearing  agency 
member.  Congress  directed  the 
Commission  to  use  this  authority  to 
ensure  that  clearing  agencies  do  not 
exercise  their  delegated  power  "in  a 
manner  inimical  to  the  public  interest  or 
unfair  to  private  interests."  ^' 

To  facilitate  comphancs  writh  the 
Federal  securities  laws  by  clearing 
agency  directors,  clearing  agencies 
generally  must  have  an  audit  committee 
which  either  selects,  or  makes  a 
recommendation  to  the  board  of 
directors  regarding  the  selection  of,  the 
clearing  agency's  independent  public 
accountant.'^  The  audit  committee  must 
include  non-management  directors  who 
"review  the  nature  and  scope  of  the 
work  performed  by  the  independent 
public  accountant  and  results 
thereof"'* 

The  Commission  believes  that  MBS's 
proposal  is  consistent  with  the  Act  The 
proposal  should  enable  MBS  to  recruit 
and  retain  corr.petent  directors  while 
excluding  violations  of  the  Federal 
securities  laws  from  the  liability 
limitation.'^  The  proposal  also  would 
not  affect  the  Commission's  authority  to 
remove  from  office  or  censure  a  director 
under  section  19(h)(4)  of  the  Act  for 
reasons  enumerated  in  that  section. 

m.  Conclusion 

For  tho  rejscns  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  In 
particular  the  requirements  of  section 
17AoftheAct.'« 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MBS-92-04)  be,  and 
hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  '■ 

Margaret  !i  Mf  f  arUnd, 

Deputy  Secmtary. 

[FR  Doc.  93-75693  Filed  7-1-93;  8:45  am) 
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Aftairs  *ttJs(,,>nB  ?«;«>«*.  ; ftS'WS). 


Sin-;,.-Li  p:TpiT*^j  fv  oihm  mit-r<yv .:'.t    :i 
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R^'fi  O.a^'^e  "^eiatlnc)  to  T'-'w-d-o 
Repc-r*!i-g  'c-  D-,'nv«tnit5!»  '"■"!»!,  t 
S«curitK'» 

June  25. 1993. 

L  Introduction 

The  National  Assodation  of  Securities 
r>ealors  ("NASD")  submitted  to  the 
Securities  and  Exchange  Commisdon 
("Commission"  or  "SEC")  a  proposed 
rule  change '  on  January  4, 1993, 
pursuant  to  section  19(bj(l)»  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder.  The 
proposed  nile  change  would  require 
members  to  report  to  the  NASD 
information  about  transactions  in 
convertible  debt  securities  that  are 
eligible  for  trading  on  Nasdaq,  the 
content  and  timing  of  which  would  be 
similar  to  current  requirements  for 
rejxirting  Nasdaq  equity  securities.  In 
particular,  members  will  be  required  to 
report  ail  transactions  in  convertible 
debt  securities  %vithin  90  seconds  after 
execution  to  the  NASD  for  surveillance 
purposes.'  Transaaions  of  99  bonds  or 
less  will  be  disseminated  to  the  pubhc 
on  8  reai-time  basis.*  End  of  day  vohmie 
and  price  changes  will  include 
transactions  publicly  disclosed  during 
the  trading  day. 

Noticeofthef    .    '■'  -A 

appeared  in  the  }•  wierai  k«"jj:v'<" 
February  16, 1993."  No  comment  letters 
were  received.  For  the  realms 
discussed  below,  the  Commission  has 
determined  to  approve  the  proposal 

n.  Backgnnuid 

In  June  1992,  the  NASD  implex:  eti  it? 
transaction  reporting  requirements  fai 
Nasdaq  Small-Cap  securities,  simiUi  to 


the  requ 


.'.•f  t< 


'LfiMsq 


National  Marvel  iystara  »ec"-L.':ud& 
{"Nasdaq/NMS").«  Currently,  however, 
the  N  ^*^^  rv'  «).  on  end-of-day  volume 
stati«;..>  6i  Uie  pntnary  source  of 
surveillance  information  for  trades  in 
convertible  debt  sectuities. 


>  Ftia  Na  SR-NASD-93-01. 

MS  U.S.a  78aO)Hl)- 

'  Tbfl  (orralllanca  hmcdon  of  Chij  propoMi  it 
sxpected  to  be  implomented  in  December,  1993. 

*  The  ptibbc  disaemiiMttoD  hmcttcm  of  thii 
proposal  is  wtpt-rpt*  tr  hf  '-"i  'nnip.nted  durteg  dM 
summer  o(i9<H 

•S«eS«o:r-i,^<  ,;,.,..  •■ v,.    «,   :  .Release  No.  31S38 

•  See  Son .  ■- '  «»  f,».  n.<rn^»-  *,.-■  'i<>.My),»*  \a  30569 
(April  10,  :?'j:,,  !.-  FK  :.:,■  -> 
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III.  Description  I 

The  NA.SD  is  proposing  a  new  Part 
XV  to  Schedule  D  to  the  By-Laws  to 
requ.re  reai-t'.rrie  trade  reporting  for 
ronvertibie  bonds  on  Nasdaq. 
Sppcifically,  the  NASD  is  proposing  to 
r"qj:'e  n'embers  to  report  all 
t-%rsa  'ions  m  convertible  debt 
se:   ir.'ies  for  surveiliance  purposes 
wiihm  W  seconds  after  execution. 
ut:!iz:n2  the  ^me  reporting  protocols  as 
are  ii-ea  v.;-;  Njsdaq equity  securities.' 
Th"  r.ev*  r^:-.'  -:!>o  provide  that  only 
tr.o<;-'  transact;  in?  equalling  99  bonds  or 
less  ("odd-lot")  will  be  disseminated  to 
the  public  on  a  real-time  basis.  The 
N.^SD  is  simultaneously  eliminating  the 
requirement  for  end-of-day  volume 
reporting  by  market  makers  in 
convertible  debt  securities. 

I\'   Ui*cussion 

The  Commission  has  determined  that 
the  NASD's  proposal  is  consistent  with 
section  15A03)(6)  of  the  Act.  Section 
l5A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  p.-«-. >--■'  fraudulent  and 
r^an.palat'-.e  afs  and  practices,  to 
;.  ro.T.ote  lu.s!  ^;. :  equitable  principles  of 
trade,  to  fester  cooperation  and 
coordination  with  persons  engaged  in 
reK'uiating,  clearing,  settling,  and 
process  ng  information  with  respect  to, 
and  fsrilitatmg  transactions  in 
secunties,  to  re.T.ove  impediments  to 
and  perfect  the  rrechanism  of  a  free  and 
open  r^arke*  a-  i  a  rational  market 
system  and  m  g-Te-^l  to  protect 
investors  anJ  tne  p„blic  interest. 

Trade  reportinj?  of  Nasdaq  convertible 
debt  issues  will  enhance  the 
information  available  to  the  public  and 
provide  investors  with  instant,  up-to- 
the-n^.inute  information  on  the  securities 
traded  m  this  segment  of  the  Nasdaq 
market.'  Trade  reporting  also  will 


UMI 


'  The  N  AS'J  exf  «cti  members  will  use  the 
Auton<i'e<!  Cor.finnauon  TrHnMCtioo  Service 
("ACT  j  !r  moi;  lajiancM,  the  market  maker 
registered  m  the  bead  iz  the  Nasdaq  system  would 
be  the  repotting  party.  If  there  are  two  market 
makers,  howwver ,  the  sell  side  would  report  The 
expcj'.cn  pnce  .•«L>,.-'ed  to  the  NASD  would 
exciui*  coDcjuis-s   ,r.  marltup,  or  markdown.  For 
members  tKat  5-^  i"     *->»    .ently,  the  NASD  will 
make  ;.".?  ACT  t»r--'  a  jesk  available  for  trade 
i«porti.-:g  r  irp-  "»rt«    Tae  NASD  operates  the  ACT 
service  de»x  tc  f»-     n'p  trade  reporting  by  memtiers 
that  do  not  iia<-8  Si«  ,i-,  Warkstabon  equipment 
and  accoii"'  for  fewer  '-.-ir.  Sve  trades  a  day  on 
averass  ~^.«mfnr«.  tlie  ACT  service  desk  will  also 
be  mar^e  at  *, laoie  to  me^.bers  that  qualify  under 
the  sa.T.f  :riftrLa  for  trade  reporting  of  convertible 
debt   :     •  :•  rowtt  trjdes  a  day  on  average). 

•  As    ?  r."  la  ■>  ,;  ;nii  order,  the  NASD  ha5  not 
ccir.pi-3;«»c  the  s  -  sion^s  changes  necessary  to 
implement  the  dissemlnaUon  function. 
Accordingly,  the  Commission,  by  this  order, 
approves  tba  proposed  rule  changes  that  would 
permit  the  NASD  to  implement  this  function 
subject  to  the  following  conditions:  (1)  Submission 


greatly  enhance  Lhe  N.^SD■s  ability  to 
detect  or  deter  manipulative  or  abusive 
trading  practices.  Trade  reporting  of  all 
Nasdaq  securities  increases  the 
availability  of  information  to  investors 
and  issuers  and  permits  immediate 
collection  and  scrutiny  of  transactional 
data  for  regulatory  purposes. 

A.  Real-Time  Dissemination  of  Retail  or 
"Odd  Lot"  Tmnsactions 

\.  Real-Time  Trade  Reporting 

Transaction  reporting  is  a 
fundamental  component  of  a  national 
marketplace  that  facilitates  several 
important  functions:  reporting  enhances 
transparency  for  investors  and  issuers, 
permits  immediate  collection  and 
scrutiny  of  trading  information  for 
regulatory  purposes,  and  permits  the 
compilation  of  historical  price  and 
volume  data  for  analysis  and  research. 
As  experience  shows  from  Nasdaq/NMS 
and  Nasdaq  Small-Cap  securities, 
capturing  trade-by-trade  data  is 
fundamental  to  ensuring  regulatory  and 
self-regulatory  oversight  of  the  markets. 
Moreover,  transparency,  in  the  form  of 
last  sale  and  quotation  information 
provides  several  important  benefits  to 
the  market. 

The  Commission  believes  that  moving 
from  the  current  limited  end-of-day 
summary  price  and  volume  information 
and  toward  real-time  dissemination  is  a 
positive  step  in  bringing  the  debt  market 
on  a  par  with  the  equity  market. 
Realtime  transaction  reporting  will 
increase  the  NASD's  ability  to  conduct 
surveillance  of  trading  as  it  occurs.  For 
example,  as  real-time  trade  reporting  is 
fully  implemented,  the  trading  data  will 
be  available  on  the  NASD's  equity  audit 
trail,  which  integrates  last  sale  and 
inside  quotation  data  for  reported 
securities.  Historically,  the  Commission 
has  stated  that  transparency,  in  the  form 
of  last  sale  and  quotation  information 
provides  several  important  benefits  to 
the  market.' 


of  system  change  nobfication  consistent  with  the 
Commission's  Automation  Review  Policy  11  [See 
Securities  Exchange  Act  Release  No.  2918S  (May  9. 
1991.  S«  FR  22490)1;  (2)  successful  completion  of 
functionality,  capacity  and  stress  tesbng  of  the 
system  changes;  and  (3)  nobficabon  to  the 
Commission  staff  containing  representations 
regarding  the  affective  complebon  of  those  tests  and 
confinning  the  eCecbveness  of  the  system. 

•In  June  1992.  the  NASD  implemented 
transaction  reporting  requirements  for  Nasdaq 
Small-Cap  securlbes.  similar  to  the  requirements  in 
place  for  Nasdaq/NMS  securibes.  In  its  approval 
order,  the  Commission  stated  that  transparency.  In 
the  form  of  last  sale  and  quotabon  informabon, 
provides  three  important  benefits  to  the  market:  (1) 
Allows  for  efficient  pricing  within  a  market  by 
allowing  all  market  participants  to  access  overall 
supply  and  demand;  (2)  allows  investors  to  monitor 
more  effectively  the  quality  of  axecubons  they 
receive  and  the  size  of  the  dealer  markup  on  the 


While  reporting  transactions  on  a  real- 
time basis  for  convertible  debt  securities 
may  impose  a  marginal  burden  on 
brokers  and  dealers,  the  benefits  to  the 
market  and  to  public  investors  obtained 
from  more  complete  and  effective 
surveillance  information  far  outweigh 
any  burdens.  Moreover,  elimination  of 
end-of-day  volume  reporting  will  be  a 
beneficial  offset 

2,  "Odd  Lot"  Transactions 

Increased  transparency  in  the 
relatively  illiouid  convertible  bond 
market  could  have  significant  costs  in 
terms  of  hquidity  and  dealer 
participation  in  such  a  market.  In 
balancing  the  benefits  to  be  gained  by 
increa.sed  transparency  with  the 
potential  burdens  to  the  convertible 
debt  market,  the  N.\SD  has  determined 
that,  at  this  time,  only  the  "odd  lot" 
transactions  (transactions  of  99  bonds  or 
less)  will  be  disseminated  on  a  real-time 
basis.  While  the  Commission 
acknowledges  that  this  proposal 
establishes  different  treatment  for 
convertible  debt  securities  than  for 
equities  traded  on  Nasdaq,  the 
Commission  recognizes  the  inherent 
differences  m  the  bond  and  equity 
marketplaces. '°  For  example,  bond 
issues  are  generally  smaller  than  stock 
issues,  while  individual  trades  in  bonds 
can  represent  large  percentages  of 
outstanding  floats  of  bond  issues.  The 
bond  market,  moreover,  is  an 
institutional  market  and  the  pattern  of 
trading  is  characterized  by  a  few,  large 
tran.sactions  that  m.ay  be  easily 
identified  and  tracked,  to  the 
disadvantage  of  the  dealer  and  the 
client.  Therefore,  the  Commission 
believes  this  proposal  is  a  positive  first 
step  toward  increased  transparency  in 
the  conve.-tible  debt  market.  While  the 
Comm.ission  is  willing  to  approve  the 
filing  as  proposed  to  allow  time  to 
evaluate  the  effect  of  uansparency  on 
the  market,  the  limitation  of  "odd-lot" 
only  transaction  reporting  need  not  be 
permanent,  and  the  Commission  will 
mionitor  the  m.arket  and  revitiw  its 
ability  to  withstand  increased 
transparency. 

V.  Conclusion 

In  view  of  the  above,  the  Commission 

has  concluded  that  the  proposed  rule 
change  is  consistent  with  section 
15A(;b)(6)  of  the  Act,  and  that  it  is 
appropriate  to  approve  transaction 


transaction;  and  (3)  has  the  potential  for  enhancing 
the  liquidity  of  the  referenced  socunUes  by 
increasing  visibil.ty  through  trade  reporting.  See 
Securibes  EJichangp  .Ac!  Release  No  30569  (April 
10.  1992),  57  FR  ri3«>. 

'"See  Securities  Excharge  Act  Release  No.  32019 
(March  19,  1993),  5fi  FR  1M28 
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reporting  for  certain  convertible  debt 
securities." 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authorirv  '* 

Margaret  H   V(i  ^ a  md, 

Deputy  Secretary. 

'FR  Doc.  93-15638  Filed  7-1-93;  845  am) 
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S«'f-Regi-i8tory  Organizations; 
AppliCiStions  fo(  U".l!Sted  Tr8a:Pg 
Privileges:  ODportumty  for  Hea'-ing; 
Ph.;ac!e^phi8  Stock  Exc.'".anj;e.  in: 

June  28, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  securities: 

\  an  Kampen  Merritt  Ohio  Value  Municipal 
Income  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-10867) 
Van  Kampen  Merritt  Massachusetts  Value 
Municipal  Income  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-10868) 
Van  Kampen  Merritt  New  Jersey  Value 
Municipal  Income  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-10869) 
Holly  Residential  Properties,  Inc. 
Common  Stock.  $  01  Par  Value  (File  No.  7- 
10870) 
B.^.-;ington  Resources  Coal  Seam  Gas  Royalty 
Trust 
Turst  I'nits  (File  No  7-10871) 
Nuveen  Pennsylvania  Premium  Income 
Municipal  3 
Common  Stock  S  01  Pai  Value  (File  No.  7- 
10872) 
Nuveen  California  Premium  income 
Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10873) 
Nuveen  N'ew  Jersp\  Premium  Income 
Municipal  3 
Common  Stock,  S  01  P^r  Value  (File  No.  7- 
10874) 
Nuveen  Florida  Premium  Income  Municipal 
Fund 
Common  Slock.  S  01  Par  Value  (File  No.  7- 
10875) 
Nuveen  .New  York  Premium  Income 
Municipal  Fund 


' '  The  Commiision  s  apr''-'-*ti  '>'  '^-^ 
duieminafion  funrtjon  of  ihis  propo.i«j  ,<  ■■■^biectto 
the  conditions  outlined  aOove.  Set  Yoolu^ifi  8. 

''OK  ;0C3C>-3.a){12). 


Common  Stock,  $.01  Par  Value  (File  No.  7- 
10876) 
Blackrock  Broad  Investment  Grade  2009 
Term  Trust,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10877) 
Minnesota  Municipal  Income  Portfolio,  Inc. 
Common  Stock,  $  01  Par  Value  (File  No.  7- 
10878) 
Putnam  Managed  High  Yield  Trust 
Common  Stock.  $  01  Par  Value  (File  No.  7- 
10879) 
American  Municipal  Portfolio,  Inc. 
Common  Stock,  $  01  Par  Value  (File  No.  7- 
10880) 
Brock  Exploration  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10881) 
Libbey,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10882) 

Those  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  20, 1993. 
wTitten  data,  views  and  arguments 
concerning  the  above- referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretarj'  of  the 
Securities  and  Exchange  Commission, 
450  5th  street.  N\V.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piu^uant  to  delegated 
authontv 

Jonathan  l>   Katz, 

Secretary. 

[FR  Doc  <^^  1 S664  Filed  7-1-93;  8;45  am] 
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rRel«a»«No  ^&-2S&3S] 

Fiiings  Under  the  P-.jD;:c  Jtiltty  Holding 
Company  Act  of  1935  i.  Act") 

June  25. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  hJas/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applic8tion(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 


Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applic8tion(s)  and/ or  declarationls) 
should  submit  their  views  in  writing  by 
July  19,  1993  to  the  Secretary.  Securities 
and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  8pplicant(8)  and/ or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Indiana  Michigan  Power  Company  170- 
6060) 

Indiana  Michigan  Power  Company 
("l&M"),  One  Summit  Square,  P.O.  Box 
60,  Fort  Wayne,  Indiana  46801,  an 
electric  public-utility  subsidiary 
company  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  a  post -effective 
amendment  under  sections  6(8),  7,  9(a) 
and  10  of  the  Act  to  its  application  filed 
under  sections  9(a)  and  10  of  the  Act. 

By  orders  dated  November  9.  1977 
and  May  16,  1979  (HCAR  No«.  20251 
and  21048,  respectively)  (together. 
Order").  I&M  was  authorized  to  enter 
into  an  agreement  of  sale  ("Agreement") 
with  the  City  of  Sullivan.  Indiana 
("City")  concerning  the  construction, 
installation,  financing  acquisition  and 
sale  of  pollution  control  facihties 
("Facilities")  at  I&M's  Breed  Generating 
Plant.  Under  the  Agreement,  the  Qty 
may  issue  an  sell  its  pollution  control 
revenue  bonds  ("Revenue  Bonds")  or 
pollution  control  refunding  bonds 
("Refunding  Bonds"),  in  one  or  more 
series,  and  deposit  the  proceeds  with 
the  trustee  ("Trustee")  under  an 
indenture  ("Indenture")  entered  into 
between  the  City  and  the  Trustee.  The 
proceeds  are  applied  by  the  Trustee  to 
the  payment  of  the  costs  of  construction 
of  the  Facilities,  or  in  the  case  of 
prcx:eeds  from  the  sale  of  Refunding 
Bonds,  to  the  payment  of  the  principal, 
premium  (if  any)  and/or  interest  on 
Revenue  Bonds  to  be  refunded.  The 
Agreement  provides  that  the  Revenue 
and  Refunding  Bonds  shall  have  such 
terms  as  shall  be  specified  by  I&M. 

I&M  was  also  authorized  to  convey  an 
undivided  interest  in  a  portion  of  the 
Facilities  to  the  City,  and  to  reacquire 
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that   '■•erest  under  an  insts-inient  sales 
arrar.g-^iner.t  r>K;..ir;r.g  I&Sf  to  p»y  as  the 
puiThas«  pncB  9«jmi-ann:iel  -.nsUllments 
in  sucT.  nr.  amoiiM,  together  with  other 
rr:Onit's  held  by  Ube  I'rjstHf?  ^rderthe 
Ir.dcr.:_re  for  ±at  purpose   =.s  to  enable 
the  C:'v  to  p«v  vhen  due.  the  interasi 
anc!  p'Jr.cipal  ok  ihe  R^'eniie Bonds 
and  RtjruTidinR  fijiids.  Under  the  Order, 
tn-i  Crv  tia.=  .s,-.M"'"  nr.d  i- Id  ♦'-vu  <»ri«s 
Lf  R'_'v^r.ue  Bind';  ;n  i. ai.''-<:tion  with 
the  fi  .ar.cmg  t.  'he  Fadiitiw  in  an 
flgg*!-"??'?  p.".::':;p.3':  arrnur^*  of  $45 
rr,:'...'". 

It  .«  row  p'-^po<ed  Iha'  Ia'*^,  vv.d 
efff  •  '^.»  Citv f.  iSN'zance  «r..l  i^ie  of  its 
sdr.-ij  C  Refuno.r.-  bond?  ,   C  Bonds") 
1.-  tie  &».^resa»f  prs-;  ipal  emount  of  $45 
r...      .:    pnor  io  LVi  ember  31,  19^3, 
p'^-s   -::.'  tj  L:.ae'vv:i.-?  a.Tangements 
bo'wt*r-r.  &3::;mc::.  5a:.iaS  *  Co.  and  the 
C;t^    fae  C  Bonds  will  be  issued  under 
a:.  1  V  '  ;red  by  tiie  Indenture  and  a 
Si'  c  1  Supplemental  Indenture  of 
Tr^s-  i  H'ween  the  City  and  the  Trustee. 

Tht  proceeds  from  the  issuance  and 
sale  of  the  C  Bonds  will  be  used  to 
p.-T.-'  de  for  thp  **arly  redemption  of  the 
er.>.r^  $-i5  rrdli'r.  principal  amount  of 
(,.•-•  ;  .'ir.k  Ra^e.TLiri  Bonds,  as  follows: 
M    ;.     .'  i.c-ri  pr-^^'. pal  amount  of  the 
s<-.:es      Rever._"  .(  ; ids  bearing  interest 
at  a  bxbd  rate  of '  '  ■•'•%  pi 
matunng  on  M^)  "    ^iuf 
Bonds");  (2)  $7  miihon  principal 
amoupi  of  the  Series  B  Revemje  Bonds 
bttti-  ng  interest  at  a  fixed  rate  of  7\k% 
pe:  -.■  '  ..rr.  ar,d  "-.aturingon  May  1, 
^'j04  ,   -^004  Bui.ds");  and  (3)  $13 
million  f^ncipal  amount  of  the  Series 
B  Re^■9nue  Bonds  bearing  interest  at  a 
'ixed  rate  of  7Vi%  per  annum  and 
maturing  en  Mav  1.  2009  ("2009 
Bonds  ').  Curr^rtiy,  the  2006  Bonds  may 
be  redeemed  at  a  price  of  100^'i2%  of  the 
principal  amouni.  and  the  2CN>4  Bonds 
and  the  2009  Bonds  may  be  redeemed 
a*  d  p.-ince  of  101  %  of  the  principal 
amount. 

I&M  IS  advised  that  the  series  C  Bonds 
will  bear  interest  semi-annuaily  and 
will  mature  at  a  date  or  dates  not  more 
than  30  years  from  the  date  of  their 
issuar,  e.  The  sei  les  C  Bonds  may  be 
f.ubject  to  mandatory  redemption  under 
c.ruurnstances  and  terms  to  be  specified 
hi  th^  tiriie  of  pricing,  and,  if  U  is 
deeuTieu  adv-isabie,  nuy  also  include  a 
smkiPC  h.nc  p.-ovision.  In  addition,  the 
series  C  Bor.a?     ay  not  be  redearaable 
at  Lhe  option  of  the  City  in  wbole  at  in 
part  at  any  time  for  a  period  to  be 
deterniinrd  at  th«  time  of  pricing.  I&M 
may  provide  some  form  of  credit 
enhanr e.Tient  for  the  C  Bonds,  such  as 
a  lef\^r  of  credit,  surety  bond  or  bond 
i'-..<;u.-ancs,  and  pay  associate  fees. 

■ -iM  w:ll  not  agree,  without  further 
01  i^i  of  the  Commission,  to  the 


issuance  of  arv  s«i.afi  C  Bond  by  the 
City  if:  (1)  The  stated  maturity  of  any 
such  bond  shall  be  more  than  30  vears. 
(2)  the  rate  of  interest  to  be  borne  by  any 
such  bond  shall  exceed  7.5%  per 
annum;  (3)  the  discount  from  the  initial 
public  offering  price  of  any  such  bond 
exceeds  5%  of  the  principal  amount:  or 
(4)  the  initial  public  offering  pr.ce  is 
less  than  95%  of  the  principal  amount. 
I&M  will  not  enter  into  the  proposed 
refunding  transaction  unless  the 
estimated  present  ralue  savings  derived 
from  the  net  difference  between  i'ltere.st 
payments  on  a  new  issue  of  comparable 
securities  and  on  the  securities  to  be 
refunded  is.  on  an  after  tax  basis,  greater 
than  the  present  value  of  all  ledempton 
and  issuing  costs,  assuming  an 
appropriate  discount  rate.  The  discount 
rate  used  shall  be  the  estimated  after-tax 
interest  rate  on  the  series  C  Bonds. 

The  Columbia  Gas  System,  Inc.,  et  al. 
(70-8012) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  a  registered  holding 
company,  TriStar  Ventures  Corporation 
("TVC"),  a  nonutihty  subsidiary 
company  of  Columbia,  both  located  at 
20  Montchanin  Road,  Wilmington. 
Delaware  19G87.  TriStar  Georgetown 
General  Corporation  and  TriStar 
Georgetown  Limited  Corporation 
(collectively,  the  "Georgetown 
Cogeneration  Subsidiaries"),  each  a 
wholly  owned  subsidiary  company  of 
TVC  and  located  at  the  same  address  as 
Columbia  and  TVC,  and  Georgetown 
Cogeneration.  L.P.  ("GCLP  '  and, 
togetlier  with  Columbia,  TVC  and  the 
Georgetown  Cogeneration  Subsidiaries, 
"Applicants"),  a  partly  owned 
subsidiary  company  of  the  Georgetown 
Cogeneration  Subsidiaries,  P.O.  Box 
26532,  Richmond.  Virginia  23261,  have 
filed  a  post  effective  amendment  under 
sections  6(a).  7.  9(a).  10  and  12(b)  of  the 
Act  and  rules  43.  45  and  50(a)(5] 
thereunder  to  their  application- 
declaration  originally  filed  under 
sections  6(a).  7,  9(a).  10, 12  and  13  of 
the  Act  and  rules  43.  45,  50(a)(5).  51,  86, 
87(b)fl),  90(d;'l)  and  9i  thereunder. 

The  Georgetown  Cogeneration 
Subsidiaries  hold  an  aggregate  50% 
interest  in  GCLP,  which  proposes  to 
construct  a  56  megawatt  facility  on  the 
Georgetown  University  campus  in 
Washington,  DC.  {'*Geor?etown 
Project").  The  Georgetown  Project  has 
been  certified  ap  a  qiiniif}  ing 
cogeneration  facility  under  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  the  regulations  thereunder. 

In  an  order  dated  September  17.  1992 
(HCARNo.  25635)  ("September  Order"), 
the  Commission  reserved  jurisdiction 
over  the  investme^it  by  Columbia.  TVC 


and  the  Georgetown  Cogneration 
Subsidianes  of  $8  3  million  in  the 
Georgetov/n  Prniect  Thy  Commission 
also  reserved  jurisdiction  over  the 
procurornant  of  a  then-expe--ttid  $66.4 
million  in  nroiect  ni-,ancing  for  that 
project  On  Noverrber  «,  1992  (HCAR 
No.  256721,  the  Commission  authorized 
TVC  to  issue  $4  3  million  in  securities, 
of  th^  58. .1  miiuon  reserved  by  the 
September  Ordc-,  to  Columbia  in  order 
to  meet  certain  df-veiopment  ano 
admini.siiative  expense.s  incurred  in 
connection  with  the  Georgetown 
Proiect  The  Commission  continued  to 
r<iser»a  jurisdiction  over  the  sale  by  TVC 
of  the  remaining  $4,0  million  in 
securities  to  Columbia  and  the 
investment  bv  TVC  of  $8.3  as  equity  in 
the  tieorge'r.t'n  Cogeneration 
SubsidiaxioS. 

TVC  now  seeks  to  contribute  at  any 
time  or  from  time  to  time  through 
December  31,  1995  $16.5  million  in  the 
Georgetown  Cogeneration  Subsidiaries 
via  the  acquisition  of  common  stuck  at 
a  par  value  of  $25  per  share  for 
investment  in  the  Georgrjtown  Project. 
This  represents  an  increase  of  $3.2 
million  over  the  earlier  request  of  $8.3 
million.  The  Georgetown  Cogeneration 
Subsidiaries  request  authority  through 
December  31, 1995  to  invest,  and/or  to 
commit  to  lenders  to  the  Georgetown 
Project  to  invest.  $16.5  million  in  GCLP 
as  a  cppitai  contrioution  for  investment 
in  the  Geor^jfltown  Proiect. 

This  increase  over  the  original  request 
to  invest  $8.3  million  is  driven  by 
several  factors.  First,  an  increase  of  $.7 
million  (to  $9  0  million)  in  the  equity 
contribution  by  the  Georgetown 
Cogeneration  Subsidiaries  in  GCLP  is 
required  by  lenders  to  the  Geoi^etown 
Project  ("Georgetown  Lenders")  due  to 
an  increase  in  the  expected  cost  of  the 
Georgetown  Project  to  $90  million. 
Secondly,  there  is  a  possible  need  for  an 
additional  $2.25  million  due  to  a 
requirement  by  the  Georgetown  Lenders 
that  may  increase  the  Georgetown 
Cogeneration  Subsidiaries'  share  in  the 
costs  of  the  Georgetoum  Project  from 
10%  to  12.5%.  Thirdly,  additional 
funds  of  up  to  $2.5  million  may  i>e 
required  by  the  Georgetown  Lenders  to 
cover  the  Georgetown  Cogeneration 
Subsidiaries'  share  of  possible  cost 
overruns.  Lastly,  the  Georgetown 
Lenders  m.sy  require  that  the 
Georgetown  Cogeneration  Subsidiaries 
fund  6m  amount  of  v.p  to  $2.75  million 
for  operational  re.servos.  sucn  as 
maintenance. 

The  funds  for  tlie  $16.5  million 
contribution  would  come  from;  (a)  The 
issuance,  by  TVC  of  $4.0  million  in 
common  stock  to  Columbia,  at  a  par 
value  of  $25  per  share,  jurisdiction  over 
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which  had  been  earlier  reserved  bv  the 
Commission;  fb)  $4  3  million  in 
development  cost  refunds  expec:te<i 
following  the  closing  on  the  debt 
financing  for  the  Georgetow-n  Project; 
and  (c)  the  remainder  in  a  combination 
of  ref\;nds  of  development  expenditures, 
accelerated  contingent  equity 
contributions  and  tax  pa>Tnents. 

Additionally,  GCLP  and  the 
Cogeneration  Subsidiaries  seek  approval 
to  borrow  at  any  time  or  from  time  to 
time  through  December  31.  1995  up  to 
$95  million  in  debt  financing  for  the 
Georgetown  Project  The  construction 
loan  ("Construction  Loan")  would  be  for 
an  amount  up  to  the  cost  of  the  project, 
presently  estimated  at  $90  million,  plus 
an  additional  $5  million  in  possible  cost 
overruns.  This  loan  would  mature  no 
later  than  December  3 1 ,  1995  and  be 
refinanced,  up  to  80%,  by  a  long-term 
loan  ("Term  Loan")  for  up  to  $76 
million  maturing  no  later  than  sixteen 
years  after  the  $76  million  has  been 
borrowed  under  the  long-term  facility. 

Each  of  tlie  Construction  Loan  and  the 
Term  Loan  would  bear  an  interest  rate 
that  would  not  exceed  the  highest  of  (a) 
LIBOR  plus  200  basis  points,  (hj  the  Fed 
Funds  rate  or  the  Georgetown  Lenders' 
agent's  pnme  rate  plus  130  basis  points, 
or  (c)  the  CD  rate  plus  215  basis  points 
The  following  fees  would  be  owed  to 
the  Georgetown  Lenders  in  connection 
with  the  proposed  debt  financing:  (a)  An 
up- front  fee  not  to  exceed  175%  of  the 
Construction  Loan  amount,  ih)  an 
annual  administrative  fee  not  to  exceed 
$80,000,  and  (c)  a  commitment  fee  not 
to  exceed  ,75%  per  annum  on  the 
unused  portion  of  the  Construction 
Loar.. 

Additionally,  GCLP  arid.'or  the 
Georgetown  Cogeneration  Subsidiaries 
may  enter  into  interest  rate  proteclinn 
agreements  to  hedge  against  the  floating 
interest  rates  in  the  Construction  Loan 
and/  or  the  Term  Loaji  in  a  notional 
amount  up  to  $95  million.  The  interest 
rate  on  the  hedged  notional  amount  will 
not  exceed  11%,  plus  the  applicable 
margins  descnbed  above.  If  such 
agreements  are  entered  into  with  the 
Lenders,  an  additional  fee  not  to  exceed 
75%  of  the  notional  amount  may  be 
assessed. 

The  Construction  Loan  and  the  Terni 
Loan  will  be  secured  by  W-LP's  assets 
and  by  a  pledge  by  the  Georgetown 
Cogeneration  Subsidianes  of  their  (a) 
equity  interest  in  GCLP  and  fb)  rights  to 
certain  reserve  accounts.  Additionally, 
the  Georgetown  Cogeneration 
Subsidiaries  request  authority  to 
guaranty  obligations  of  GCIP  under  the 
Term  Loan  and  the  Construction  Loan. 

The  Georgetown  Cogeneration 
Subsidiaries  also  request  aylhority  to 


obtain  letters  of  credit  tn  secure  an 
obligation  to  the  Georgetow-n  Lenders  to 
rnainlHin  certain  equity  levels,  up  to 
SiP-  5  miUion,  in  GCLP.  Any  amounts 
payable  under  the  reimbursement 
agreement  would  bear  an  interest  charge 
at  the  federal  funds  rate  and  would  be 
due  no  later  than  the  maturity  date  on 
the  Term  Loan.  Additionally.  GCLP 
requests  that  it  be  permitted  to  issue 
notes  under  the  Construction  Loan 
pursuant  to  an  exception  from 
competitive  bidding  procedures  of  Rule 
50  under  Rule  50(a)(5). 

Potomac  Edison  Company  (7(^-8082) 

Potomac  Edison  Company  ("PEC"). 
10435  Downsville  Pike,  Hagerstown. 
Maryland  21740,  an  electric  public- 
utility  subsidiary  company  of  Allegheny 
Power  Systems,  Inc.,  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
9(a),  10  and  12(c)  of  the  Act  and  Rule 
42  thereunder. 

PEC  requests  authority  through 
December  31.  1993  to  redeem  4,046 
shares  of  its  4  70%  Cumulative 
Preferred  Stock  ("Preferred  Stock"), 
Series  B.  par  value  SlOO  per  share,  at  the 
current  optional  redemption  price  of 
$101  per  share  PEC  seeks  to  redeem  the 
Preferred  Stoci  in  order  to  eliminate  the 
large  administrative  expense, 
approximately  $10,500,  incurred  in 
complying  with  a  repurchase  covenant 
to  attempt  to  acquire  750  shares  of  the 
Preferred  Stock  annually.  PEC  would 
not  issue  any  securities  in  connection 
with  the  proposed  redemption  but 
would  effect  such  redemption  with  cash 
on  hand, 

For  the  Q)mmission,  by  the  Division  of 
Investment  Management,  pursuant  to 

deipgated  anthonrv 

Margarflt  H,  MtFarUnd, 

Deputy  Secretary. 

IFR  Doc  93- 1 5665  Filed  7-1-93;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Arss  *2655] 

Ohio  and  Contiguous  Counties  n 
Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

Mahoning  County  and  the  contiguous 
counties  of  Columbiana,  Portage.  Stark, 
and  Trumbull  in  Ohio,  and  Laurence 
and  Mercer  Counties  in  Pennsylvania 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  high  winds,  heavy 
rains,  and  flooding  which  occurred  on 
June  8,  1993  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 


business  on  August  23. 1993  and  for 
economic  injury  until  the  close  of 
business  on  March  23. 1994  at  the 
address  listed  below; 
U.S.  Small  Business  Ad.ministration. 
Disaster  Area  2  Office.  One  Baltimore 
Place,  Suite  300,  Atlanta.  GA  30308 

or  other  locally  announced  locations. 
The  interest  rates  are; 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  8.000 

Homeowners  without  credit 
available  elsewhere  4.000 

Business  with  credit  available 
elsewhere  8000 

Business  and  non-profit  organi- 
zations without  credit  avail- 
able elsewhere  4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  4  000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  265506  for  Ohio 
and  265606  for  Pennsylvania.  For 
economic  injury  the  numbers  are 
792400  for  Ohio  and  792500  for 
Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  23. 1993. 
Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  93-15759  Filed  7-1-93;  8:45  ami 
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SMALL  BUSINESS  ADMfNtSTRATtON 

'Ckeclaration  ot  Dit»»tef  Lcmr.  Ar»«  r2fc>46j 

Ok!ahom,8.  Amendmen!  r2    C'm.sB'-Btlon 
cf  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  a 
Notice  from  the  Federal  Emergency 
Management  Agency  dated  June  23, 
1993  to  include  Osage  County, 
Oklahoma  as  a  disaster  area  as  a  result 
of  damages  caused  by  severe  storms, 
tornadoes,  and  flooding  beginning  on 
May  8  and  continuing  through  May  26. 
1993. 

All  counties  contiguous  to  the  above- 
named  primary  coimty  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  July 
12. 1993  and  for  economic  injury  the 
deadline  is  February  15, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 
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DEPARTMENT  0^  TRANCoORTATiDN 

F»d»nil  Aviation  Adrrs'-itstratlon 
[Summa'Y  Kotic«  No  PE-9j-28] 

Petition*  for  Exemption,  SummarY  of 
Petitions  Recetve<j;  Dispositions  of 
Petitions  Issued 

AGENCY:  reuera;  Aviation 
Adr;i.n:^TaticntF.\.M,DOT 
action:  N3*Ke  ?f  petitior.s  for 
ext-rr,ptio:i  rece:v'-^.  ar.d  of  dispositions 

of  pr::,r  peMtior.s. 

SUMMARY:  Pursuant  'o  FAA's  rulemaking 
prov'.sicns  governing  the  application. 
process::.!;,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  ;:ci:. tains  a  s-oirr.arv'  of  certain 
petitions  it'ttking  rtiief  from  speciHed 
r3q'jiri^rr,-u"'.,s  of  tne  Federal  Aviation 
Regulations  ;14  CFR  chcpter  I), 
dispositions  of  certain  pe*.t.),i3 
previously  recelv,'  ;,  and  corrections. 
The  purpose  cf  in  s  n   tice  is  to  improvb 
the  p.:bli.:,'8  awart^nf^ss  of,  a:"  1 
part.cipa'ion  m  th.s  aspprt  nf  FAA's 
rt»g'iIat'!-A'  a-i'i',  ,,.,--i  Ne. :_::»•-  publication 
of  tnis  notice  nor  l:.-'  .r::.l„i,''n  cr 
om:ss!on  of  i!;f':T::i  .".^:;  .  ■;  ;rr)  >'M'.\mA-y 
is  ir'trnJed  to  affe"*  ine  i-y,'^'-  status  of 
any  p.-  '.on  or  its  fiiiai  aisposition. 
DATES;  C>  -ninHnts  on  petitions  received 
must  .i-'.'.tify  th-^  pet.tion  docket 
nun!i:>fr  mvotved  end  must  be  recp;v°d 
on  or  b-^fors  J^ne  \Z.  1353 
ADCflESSES:  Send  comments  on  any 
pet.iior.  Hi  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Ch:^'  TDunsel,  Attn:  Rule  Docket  (AGC- 

1  J    ?t  t ;  ■ .  jn  Docket  No. ,  800 

Indr^pf^r:  i-jn::e  Avenue,  SW., 
W.  n.nr,   n,  TX:  20591. 

i '  -  p- ■:■  ..:-..  any  comments  received. 
a:.d  a  copy  of  any  final  disposition  are 
fiirtd  in  the  assigned  regulatory  docket 
po  f  '(i>-  £  -  ailable  for  examination  in  the 
K  lies  Do  »et  (AGC-IO),  room  915G. 
M- :..  1  ..a.-'ors  Building  (FOB  ICA).  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202] 
2':7-3132. 

F0.1  fUf^''-E~  'N^c  ^i*»  -^~s  c:».^ACT:  Mr. 
Fred'.:...A  M.  ;:„_.:.i;j.  On.  -c  ^f 
Rulemaking  (ARM-1),  Federal  Aviation 
Adtranistration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (2021  267-39?9. 

This  notice  is  published  pursiiant  to 
paragraphs  (c),  (e).  and  (g)  of  §11.27  of 


part  1 1  of  the  Federal  Aviation 
Regulations  (14  part  11). 

Issued  in  Washington,  DC  on  June  23. 
1393. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regalations. 

Petitions  for  ExempMon 

Docket  No.  27 30& 

Petitioners: 'Nockah  Helicopters  inr 

Sections  of  the  FAE  Affected:  14  r}'K 

133.43  (a)  and  (b) 
Description  of  Relief  Sought: 

To  allow  Nockair  Helicopters  Lnc  and 
Nockair  Entertainment  Inc.  to  pe'f  jnr. 
an  aerial  trapeze  act,  without  meeting 
the  requirement  to  have  a  mcan-s  for 
jettisoning  a  man-canying  Class  B  load. 

[PR  Doc.  93-15722  Filed  7-1-93;  B  4"  am; 
StUJMO  cooc  4»te-1S-M 
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AGENCY:  Federal  Aviation 
.\vi.ninistTation  (FAA),  DOT. 
ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  May 
1993,  there  were  10  applications 
approved. 

S^)*AirA^^■.  The  FAA  pubHshes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconcliation  Act  of 
19901  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Lee  Comity  Port 
Authority  (LCFA),  Fort  Mj'ers.  Florida. 

Application  Type:  Use  PFC  Revenue. 

PFC  levp/;  $3.00. 

TotaJ  Approved  Net  PFC  Fevenue: 
$252,548,262. 

Earhest  Permissible  Charge  Effective 
Date:  November  1. 1992. 

Duration  of  Authority  to  Impose:  June 
1,2015. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's: 

Previously  approved  in  Aug\ist  31, 
1992  decision. 

Brief  Description  of  Projects  Approved 
to  Use  PFC  Re\enue: 

Landside  at  Southwest  Florida 
Regional  (RSW)  Airport:  Commuter 
terminal  facilities. 

Aimide  at  RSW:  Commuter  aircraft 
ramp. 

Briff  Description  of  Project  Appwved- 
in-Part  to  Use  PFC  Revenue: 

Airside  at  RSW:  Runway  6/24 
extension. 


Determirtition:  The  FA.\  is  limiting 
its  approv&l  fc:  use  of  FFC  revenue  to 
a  runway  exten.sion  cf  2.400  feet  to 
10,600  feet.  The  FAA  is  not  aprroving 
use  of  PFC  revenue  on  t^.c  ' ;  ;n=!  nnc 
1.200  feet  of  the  proposed  tx'ensicn  at 
this  time  because  the  LCP.\  has  not 
demonstrated  that  it  c^^n  meet  the 
Airport  Improvement  P^ogrsm  (.\IP) 
eliii:bi:ity  requirement  tor  ninv.-ny 
extensions,  which  is  .'C-0  &nnual 
itinerant  operations  by  critir.al  aircraft. 

Droiion  Date  May  1j.  l:jr*.3 

FOR  FUflTHER  IKFORMATiON  CONTACT; 
BaH  Vemace,  Orlando  Airports  District 
Office,  (4Q7j546->  ',c2- 

Pjii/)c  /.genry  G<:'>t3«-;ji.;-Iron  Airport 
Beard,  Ironwood,  Michij'an 

Appiica'ion  Type  In. pose  an  1  Use 
PFC  Revenue. 

PFC Levd  il.m 

Total  Approved  \'et  PFC  Fevenue: 
$74,590, 

Earlipst  Permiiiihle  Charge  Effective 
Daffi:  August  1,  1993. 

Duration  of  Authority  to  Impose: 
October  1,  1998. 

Class  of  Air  Carriers  Not  Required  to 
CaUect  PFCs: 

Part  135  operators  who  file  FAA  Form 
1800-31 

T)etprrr:inaticn:  Appro\  od.  The  V.W 
has  dete.-mined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annuel  enplanements. 

Brief  Description  of  Projects 
Approved: 

Reimbursement  .-or  runway  9/27 
im.nrovem.onts.  A^rf.eld  signcge. 

Taxaway  Iightmg  on  ta,x:^  ays  A,  B, 
and  J. 

Decisio-}  DaJf ;  Mav  11,  1933 
FOR  RJRTHER  INFC3M*TtON  CONTACT, 
Dean  C  Nilz.  Detroit  A:rv<{,r>  District 
Otfice.  (313,  437-7300. 

Public  .Agency:  Department  of 
Aviation,  Philadelphia.  Pennsylvania. 

Application  Type:  Use  PFC  Revenue. 

PFC Leve/.  $3.00 

Total  Approved  Net  PFC  Re\'enue: 
$76,169,000. 

Earliest  Permissible  Charge  Effective 
Date:  September  1, 1992. 

Duration  of  Authority  to  Impose:  July 
1.1995. 

Class  of  Air  Carriers  Not  Fequired  to 
Collect  PFCs: 

Previously  approved  in  June  29, 1992 
decision. 

Brief  Description  of  Projects  Approved 
to  Use  PFC  Fevenue: 

Upgrade  of  airfield  signage  system, 
Fire  alarm  system  expansion. 

Moving  sidewalks. 

Brief  Description  of  Project  Approved- 
in-Part  to  Use  PFC: 

Ground  transportation  improvements. 

Determination:  A  portion  of  this 
project  is  AIP  eligible  (paragraph  553(a) 
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of  FAA  l-^''T  SiaO  38A   AI? 
}■!<<!; >,]di';o»,;   J'o'A^fevt^:  the  public 
?"■:/:;'. o:--'-  i:,d  '';':■  '.<^tl.'Ae  access  card 
'.  ,  i»ir<:  a.'fl  considered  revenue- 
produiing  and,  as  such,  are  specifically 
ineligible  under  paragraph  551(d}  of 
FAA  Order  51 00. 38A. 
DficMan  Dafp  Ma  v  1 4  1 QQ 1 

POP  rjPTMER  INFORM* HON  CONTACT. 

Lawrence  Walsh,  Harrisburg  Airports 
District  Office,  (717)  782-4548. 

Public  Agency:  Gallatin  Airport 
.Authority,  Belgrade.  M  ."tar - 

Application  Typr  ::\,i,c<^^  ,ir,dUsa 
PFC  Revenue. 

PFC  Level.  S3  00. 

TotrJ  Approved  Net  PFC  Revenue: 
>4, 198,000. 

Earliest  Permissible  Charge  Effective 
Dofe;  August  1, 1993. 

Duration  of  Authority  to  Impose:  June 
1.2005. 

Class  of  Air  Carriers  Nat  Required  to 
Collect  PFC's:  On  demand  non- 
scheduled  air  taxi/comraercial 
operators. 

Determination: Approyed.  The  lA  > 
has  determined  that  the  proposed  class 
arcnunts  for  less  than  1  percent  of  the 
airport's  total  annui'  L<rpidnement3. 

Brief  Description  of  Project  Approved 
tr,  I  St'  PFC  Revenue: 

Temiinal  expansior. ,  ph..s^s  !  iir.d  11 

Dfcif^ion  DafS'as'  17,  1 -i  <  3 
roo  ruirrHER  inforuation  contact: 
Dav.d  Gdhbert.  Helena  A ;rports  District 
Offue,  (406)  449-5271. 

Public  Agency  Port  of  Port  Angeles, 
Port  .Angeles,  Washington. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC Levpl  S3. 00. 

Total  Approved  Si't  PFC  Revenue: 
.$^2.  COO 

Edri;est  Pcrmiiswie  Charge  Effective 
/vofe  August  1,  1993. 

Durntion  of  Authority  to  Impose: 
August  1.  1994. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S: 

Air  Ta3ci  operators. 

Determination:  Approved.  The  FAA 
has  determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 

Brief  Description  of  Projects  Approved 
to  Impose  ana  Use: 

Runway  and  taxiway  signage.  Airport 
access  road. 

Terminal  area  planning.  Runway 
safety  area. 

Decision  Date:  May  24. 1993. 
FOS  FUPTHEH  iHrORUAT\OH  sCONTACT: 
'-^,:r>'  \'ar^ns,  S.  ,.•?•, e  ■■..-:;-.'s  Disuici 
L'-nre.  (206)  22-'  .^^Z'' 

Piihhc  A^f'-i'v  G:c.;t  Fails 
i:,i!e,'-T,aUoiid;  .A.irpG:"!  Authority.  Great 
Fflli.s,  Montar.a. 


Application  Tvp'    '  ^^  f  FC  Hi  . enue. 

RFC  !j..i^i  svri 

7"  ■;;!;  App-fjvfd  Sft  i FCRewnue: 
$3,010,900. 

Earliest  Prr-r.-^sible  Charge  Effective 
Date:\^.::'-::.:pr:  1,  1992. 

Duration  of  Authority  to  Impose:  July 
1.  2002. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCS: 

Previously  approved  in  August  28. 
1992  decision. 

Brief  Description  of  Project  Approved 
to  Use  1  FC  Revenue: 

Air-  ■  rt  f.re  ».*.-ition. 

Z?e  :  ...  :  Ia;'.    May  25. 1993. 
F03  FURTHER  WFOWHA'TO.  COvr hCT: 
D-':  V :  ;  '""i«r;fx'n,,  H:,'!t-na  .^:'p■■'r's  i 'i strict 
OfF.  ;-   '4. if'!!  ■?4-^~'2:'l, 

'    Agency:  JacksoD  Hole  Airport 
h    -.;  J,,  jickson,  Wyoming. 

Aphcation  Type:  Impose  and  Use  PFC 
Revenue. 

PFC Leve/  $3.00. 

Total  Approved  PFC  Revenue: 
$1,081,183. 

Earliest  Permissible  Charge  Effective 
Dofe:  August  1, 1993. 

Duration  of  Authority  to  Impose: 
February  1, 1996. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's: 

None. 

Brief  Description  of  Projects  Approved 
to  Impose  and  I.  'se  Airport  planning 
study.  Safety  eq^i;  -  t  nr  Runway  safety 
improvements.  Apr  :.  SnfHty 
improvements,  Acr  •■  -s      ;.trol  system 
and  perimeter  fBnc.i:^  Terminal 
building  expansion. 

Decision  DcfrMsv  2^.  I^^l. 

FOR  FURTHER  INFORMAT'O*.  CONTACT: 
Dakota  Chamberha  n   :'»- :  .  er  Airports 
District  Office,  (303j  .:o6-5543. 

Public  Agency:  Brainerd-Crow  Wing 
County  Rt'k;  nal  Airport  Commission. 
Brainerd,  .Mi.inesota. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  PFC  Revenue: 
$43,000. 

Earliest  Permissible  Charge  Effective 
Da/e:  August  1, 1993. 

Duration  of  Authority  to  Impose:  July 
1,  1994. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
to  Impose  and  Use:  Install  airfield  signs. 
Environmental  assessment/ 
environmental  impact  statement. 
Rehabilitation/replacement  of  non- 
revenue-produdng  terminal  area 
parking  lot  pavement 

Brief  Description  of  Projects 
Disapproved: 

Construction  of  the  southwest 
building  area. 


LMt-rmination:  The  "Project 
Description  &  Justification"  provided  in 
the  appUcatlon  does  not  include 
information  for  the  southwest  building 
aret  discnissed  at  the  air  carrier 
consultation  meeting  and  shown  in  the 
financial  plan.  In  addition. 
§  158.25(c)(1K:^»'P1  -t^quires  that  aU 
environmentrt    :tn  .e  a-s,  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  be  completed  prior  to 
application.  The  NEPA  requirement  for 
this  project  has  not  been  satisfied. 
Therefore,  this  project  is  not  PFC 
eligible. 

Installation  of  a  localizer  to  serve 
runway  5. 

Determination:  Section 
158.25(c)(l)(il)(A)  requires  that  all 
development  items  be  shovm  on  an 
approved  ALP  prior  to  making 
application  for  authority  to  use  PFC 
revenue.  The  proposed  localizer  to  serve 
runway  5  is  not  on  an  approved  ALP. 
bi  addition  f  158.25(c)(l)(iiKB)  of  the 
regulation  requires  that  all 
environmental  reviews,  required  by 
NEPA  be  completed  prior  to 
application.  Tne  NEPA  requirement  for 
this  project  has  not  been  satisfied.  The 
NEPA  requirement  for  this  project  has 
not  been  satisfied.  Therefore,  this 
project  is  not  PFC  eligible. 

DprjKir.r  A-Tff'  Kfftv  "'   1QQ? 

F0«  FUR'^-'ft^  [NFCBUAUON  CON"' ACT; 

Franklin  D.  Benson.  Minneapolis 
Airports  District  Office.  (612)  725-4421. 

Public  Agency:  Ports  of  Chelan  and 
Douglas  Counties,  East  Wenatchee. 
Washington. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Lew/  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$280,500. 

Earliest  Permissible  Charge  Effective 
Date:  August  1, 1993. 

Duration  of  Authority  to  Impose: 
October  1, 1995. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Project  Approved 
to  Impose  and  Use: 

Construct  new  terminal,  access  road, 
access  road  lighting,  apron,  and  airport 
layout  plan. 

Decision  Date:  Mav  26, 1993. 
FOR  FURTHER  lk;^or.rfin.')fs  'C-wTACT: 
Mary  Vargas,    'r     ■  District 

Office,  (206)  227-2660.  ' 

Public  Agency:  Central  West  Virginia 
Regional  Airport  Authority,  Charleston, 
West  Virginia. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC Lere/  $3.00. 

Total  Approved  Net  PFC  Bevenut: 
$3,256,126. 
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Earliest  PprmssibJe  Chnrze  Effective 
Date  August  1    19<^3 

[>jmtion  of  Autnontv  to  Impose: 
Apn!  1.  1998 

Chss  of  As:  Car^iem  \ot  Required  to 
Collect  PFC'i, 

(1)  Unscheduiod  part  133  charter 
operators  for  hire  to  the  general  public 
and  (2)  unscheduled  part  121  charter 
operators  for  hire  to  trie  i^Hiiyr^i  public. 

Detenvmatson   Approved  1 :: "  FAA 
has  determined  thnt  each  proposed  class 
accounts  for  less  than  1  perr;ent  of  the 
airport  s  total  annual  emplanements. 

Bnef  Dfscnptian  of  Protects  Approved 
to  Impose  and  i'se  Conduct  master 
plan.  Rehabiiiiale  general  aviation  ramp. 
Upgrade  airfield  signage.  Remove  and 
light  obstructions,  Pun^hase 
snowbroo.-n,  RrpiAi  e  sirport  beacon. 


Purchase  security  radio  repeater 
Purchase  wheelchair  lift  device,  Install 
centerline  lighting,  runvvay  5/23, 
Complete  terminal  apron  exparision, 
Expand  ticket  lobby  and  hoidroom. 
Purchase  loading  bridges,  Upgrade 
baggage  delivery  system,  Replace  1500 
gallon  crash  truck,  Replace  quick  dash 
fire  truck.  Replace  secunty  vehicle. 
Replace  two  snowplow  trucks.  Replace 
terminal  emergency  generator 

Brief  Description  of  Projects  Approved 
to  Impose  Only:  Overlay/groove  runway 
5/23.  asphalt  blast  pads,  Overlay 
taxiways  B  and  C,  Realign  tax; way  A 
and  install  new  taxiway  .*l-2.  rt-move 
hill:  relocate  tank  and  radar.  Master 
plan  update  study,  Rehabilitate  airfield 
lighting.  Purchase  snowroom  (s«rondi 


Brief  Description  of  Project 
Disapproved  0\'er\Ry  loop  roadivfiy. 

Df'tTmination  Disapproved,  The 
justification  provided  in  the  application 
indicates  that  the  overlay  of  the 
roadway  "is  a  normal  pavement  life 
rycle  consideration"  implying  that  the 
projfct  is  for  pa\emf'nt  maintenance 
and  not  eligible  under  .MP  criteria. 

Decision  Date  May  2fl,  1993, 

FOR  FURTHER  INFORMATION  CONTACT: 

[oseph  H  Scheff,  Beck  ley  Airports  Field 
Office,  (J040  252-6216). 

Issued  in  Washington,  DC  on  June  28, 

Lowell  Johnftoa. 

.Vfjno^pr  Airports  Financial  Assistance 
Division 


Sta'e   ai^C":}^  a"C  city 


UMI 


AjaCama 

Hunts.iHa  ints-Car!  T  Jones  F^ew.  Muntsviiie 
Muscte  S^xDaJs  ^egionaJ   Muscie  S.'^-r-ais  

Aruona 

FiagstaW  Pji^^a-^   -lagsta^^     

Cajifofma 

Areata  Areata 

inyoKBrr,,  (nyOKar^  i 

los  Angelas  'rjeTiaOooai,  Los  Apgeias  

Metroooiuar  Oaniand  infemationdi  Oakland 

Ljis  Muncz  Ma""  ntemational,  San  Juan  

Virgin  ISieindS- 

Cyni  E  King.  Crwtott*  Amalie  

Aj^Kandaf  Hamitton,  Christiansted  St  Croix 

vVas^<'^gtor 

Spokai-va  mte'^^t.or.ai,  Sc"3ha"e  

YaxiTna  A/f  fe^^ma,   ^amfT'.a       

West  Virginia, 

Morgartowr.  Mjr,  irValte.'  w.  Bm  ra.t.  Morgantown 

A'^sconan 

Austii  S;'auC)e<  '"'e^-^anorai.  Green  Bay  

Aga-^a  Nas    Agana  

pjedo  R>co 

RataeJ  Herr^r^ez.  Aguaaula  

Mercadrta  Ptticq  

"^sjias 

K.ileen  Mcntcipai   Kuieer    

MKJlaPd  Irtemationaj   Midiarvj      

Ma^is  Faw   Sar  Argetc  

Virgina, 

Chartonesviie-Atjerrane  Chartottasvilie 

Qvirtones^iie-AtDamarie,  cnariottesvUi* 

*Vas)iington,  I 

Be*l(ngnam  International,  BeiNngham 

Saatfle-Tacxyna  nter-iatiooal,  0— WIe 

Pannsylvaina 

Aileotown-Bathtanen-Eastor   A,  eniown  

Ailoona-Blair  Coor.ty   Aitoooa        

Ena  intemaoonai  Ene  

Pt><tadetprna  Interrattoriai,  Pt'.iiaaeipnia  

UniverMty  ParV.  State  Co<i9ge    


Date  dt[;^'-'v9d 


03/06/1992 
02/18/1992 

09/29/1992 

11/24/1992 
12/10/1992 
03/26/1993 
06/26/1992 

12/29/1992 

12A)8/1992 
12A)8/1992 

03/23/1993 
11/10/1992 

09/03/1992 

12/28/1992 

11/10/1992 

12/29/1992 
12/29/1992 

10/20/1992 
10/16/1992 
02/24/1993 

06/11/1992 
12/21/1992 

04/29/1993 
06/13^1992 

08/28/1992 
02/03/1993 
07/21/1992 
06/29/1992 
08/28/1992 


Level  of 
RFC 


%3 

3 


Total  approved 
net  RFC  revenue 


$19,002,366 

104  IOC 

2  ■16,3,581 

188  500 

127,500 

360  000,000 

8,736,000 

49,766.000 

3,871,005 
2.280,465 

'5,272  OOG 
416256 

55  500 

8  '40  000 

5  632,000 

1,053  000 
866  000 

243  339 
35  529,521 

873,716 

255.559 
255  559 

366,000 

28  847.488 

3,778,111 

198,000 

1.997.885 

^6,169,000 

1,495,974 


Ea.riiest  charge 
aWective  aate 


06.-01  1992 
06*01  1992 

12/'01/1992 

02CM993 
Oa'01/1993 
0&'01/1993 
09/01/1992 

03-01/1993 

03/01/1993 

0S'Or'i993 

0€'0i'i993 
02;-C1  1993 

"Z'O'  1992 

03/01 '1993 

C2'01/1993 

0a01;l993 
03/01/1993 

01  01. '1993 
01/01/1993 
OS'01'1993 

09/01-1992 
09/01/1992 

07/01/1993 
11 '01, '1992 

11 '01/1992 
05/01/1993 
10/01/1992 
09/01/1992 
11/01/1992 


Estimated 

:harg«  expire ■ 

tiofi  date 


11/01/2008 
02/01/''955 

01/01/2015 

05/01/1994 

09,/C1,'-995 
07/01/1998 
01/09/1993 

02/01/1997 

02/01/1995 
05/01/1993 

12'01/199S 
04.'Ci/i995 

01/01/1994 

03/01/2003 

06/01  '994 

01/01/1999 
0WV1999 

iroi"934 
01/01.'2013 
11/01 '1996 

11 '01/1 993 
11/01/1993 

07/01/1994 
01/01/1991 

04/01/1995 
02/01/1996 
06/01/1997 
07/01/1995 
07/01/1997 


FederaJ  Registfr    '  Vol 


r.--? 


av 


T.h 


:  'K'n 


',  -'if ;  ff-c 
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State,  airport  and  city 


T0nn«S8«e: 

Mennohifi  Interrational,  Memphis  

fsiashville  Internationa),  Na6hvil»e  

Ohio: 

Akron-Canton  Regiortai,  Akron  

CI«velarx>4Hopkint  Intanational,  Ciev«iand  .. 
Port  Codimbue  IntematJonal,  Ccljmbos 

OWahoma: 

La*1on  Munopal,  Lawton 

Tulsa  International,  Tulsa _ 

Oregon: 

Medford-Jackson  County,  Madford  ...„ 

Potato  IntemaSonaJ,  PotJand 

Ne^  Yorti: 

Tompkins  County,  Ithaca  

C^tautauqua  County/Jamestown,  Jamestown 

John  F.  Kennedy  Intorrationai,  New  Yoric 

La  Guardia,  New  York „ 

Clinton  County,  Plattsburgh  

Westchester  County.  Wfiite  Plains 

North  Dakota: 

Grand  Forks  International,  GrarKl  Forks 

Montana: 

G-^at  Pa"5    ■>?♦' ■-•ir /,),  .J  rat  FaHs 

H'^s'?;"r.   "f  :;i"'r„.-.;    >-,.  t':'-^    ^ 

fi'.sii-.H  .:,:e-r.ijc:.i,  Missoula 

Nevada: 

y   -'.'■ran  International,  Las  Vegas  

'  ■   .  '-fr'vshirs 


Nsiv  Jersey: 

Newark  International,  Newark 


.^faio  International.  Buffak? 

s-St.  Paul  Infematonai  fA'nreapoils  .. 

GokJen  Tna-'gie  Regional,  CoiumDuS 

G'llfport-Btloxi  Regional,  Gjltport-Biioxi 

Hattiesbifg-'  ijre-  Regiorial,  Hattiesbu'a-Laurel 

Jackson  liiir-^^.^aj     ajKSon 

<eyFiekl,  Men:.:a'i  


ioun: 


-^  --C;. 


■\i'S  International.  St.  Louis  .... 
-  -jnty,  Detroit 


Mtchlgart. 

Oiatrott  M9t''>,, '<■,.:<.  "  /.;,, 

D«<td  Cooniy,  E  -  ;.   .U    

x-¥v.  Coonty  Inte'r  .^j  .  a:  G'^and  Rapids 
'^-..ognFon  County  Menxxtal,  Hancc-ck   ... 


A  > '.-  o<  Emn>et  C,  Peteton 


L-Cxjisiana: 

Batxi  Rouge  Metropoirtd'-    ^iva"  •' '^.1  E^*-'-  ' 
Bator.  >^oiipe  Met?-Dfx'jtit.,i.n   ="■■.-«■■■  r.p'j  tv:;."-- 
New  Orie4ins  intbi-natkxie^  Mc^.s^-r  •  -  ^-kI  '.^a 

Maryland 

BaltrTK>re-Wash»ngtor;  ■■e  -.ai:';'^'    rwi;.  '^  -e 

Georgia: 

Savannah  internatJcxu;,  Sa^ar-an  ._ 


05/28/1992 

06/30/1992 
0ai«1/1992 
07/14/1992 

05/06/1992 
05/11/1992 

04/21/1993 
04*08/1^2 

09/^8/1992 
03^19/1993 
07/23/1992 
07i^3'1W2 
04/30/1393 
11/09/19S2 

11/1 6^1992 

08.*2a'1&92 
0in5/1993 
06/12/1992 

02/24/1992 

ia'1»'1992 

07/23/1392 

0&'29/1992 

Oa'21/1992 

0S'0a'1992 
04/03/1992 
04/1 5/1 992 
02/10/1993 
Oe/21/1992 

09/30/1992 

07/28/1992 

09/21/1992 
11/17/1392 
09/09/1992 
04/29/1993 
10/01/1992 
12/22/1992 

04/05/1993 

10A}&'1&92 
03/12/1993 

0'V9  i*-'- 
07/27/1992 

Cj::'2ai9S2 


Lsvelof 
PFC 


Total  approved 
net  PFC  reverKie 


26.000 
143,356.000 

3.594.000 
34,000.000 

7,341,707 

334.078 
8.450.000 

1,066,142 
17,961,850 

1.900.0C0 

434.622 

109.980,000 

87,420,000 

227,830 

27,833.000 

1.0163C9 

3,010.900 
1  056190 
1.900,000 

944.028,500 

5,461,000 

84.600,000 
189.873.000 

66.355.682 

1.693.211 
384,028 
119,153 

1,918,855 
122.500 

84.607,850 

2,301.382 

640,707.000 
158,325 
12.450.000 
152,986 
459.700 
440.875 

26.563,457 

108.500 
204,465 

9,823^59 

9823.159 

77,800.372 

141.866,000 
39.501,502 


zrji  oe 


08/01/1992 
01A)1/1993 

0at}1/1992 
11/01/1902 
10/01/1992 

08/01/1992 
06/01/1992 

07/01/1993 
07/01/1992 

01,'01/1993 
06AJ1/1993 
10/01/1992 
10A)1/1992 
07/01/1993 
02/01/1993 

02/D1/1993 

11/01.'1992 

o^-oi/iggs 

OS/01/1992 

06A)1/1992 

01,'01/1993 

10(^1/1992 

08/01/1992 

06A31/1992 

08/01/1992 
07/01/1992 

07/C1/1992 
05/01/1993 
11/01A992 

12'01/1992 

1Qir)1/1992 

12/01/1992 
02/01/1993 
12A)1/1992 
07/01/1993 
12/01/1992 
03/01/1993 

07/01/1993 

01,101/1993 
06^1/1993 

12AJ1/1992 
12/01/1992 
06/01/1993 

10/01/1992 
07/01/1982 


Estimated 

charge  axpira- 

bondale^ 


12A)1/I9e4 
02/01/2004 

06A)1/1996 
11/01/1995 
03^1/1994 

01/01/1996 
06(01/1994 

11/01/1995 
07/01/1994 

01/01/1999 
06A31/1993 
08^1/1965 
0e«1/1995 
01,«01/199e 
06/01/2022 

0»01/1997 

07/01/2002 
12/01/1999 
06/01/1967 

02/01/2014 

03^1/1997 

06/01/1995 

Oa/DI/2026 

08A)1/1994 

09/01/2006 
12/01/1993 
01/01/1996 
04A)1/1995 
06/01/1994 

03/01/1996 

101^1/1997 

O&DI/ZOOS 
3a'01/1996 
05/01/1998 
01/01/1996 
04/01/1996 
06^1/1995 

03/01/2015 

05/01/1994 
06^)1/1904 

12/01/1996 
12A)1,1998 
04/01/2000 

09»t)1/?002 
03/01/2004 
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State.  a"T>ort  a^c  ::;%' 


Date  approved 


Level  of 
PFC 


Total  approved 
net  PFC  revenue 


Earliest  charge 
eftecby*  date 


Estimated 
charge  expira- 
tion date ' 


Vatfdosta  RegKxiai   vaidcsta    

idano 

Idaho  Falls  MuPiapai,  idanc  f^ai's      

T*ftn  FaMs-Sur.  VaUey  Regi'Vc":    '^*>'^  ^aii;.  „ 

iMnots 

Greater  Rocicford  SocK^ora  

Capital,  SpnngfiQid  

Caprtal,  Springf^eid  

F'onda, 

Southwest  Floncla  ^^»q>(y.a!   ^or^.  M,ers 

Key  West  intema'L;C'^.a;   K8-,  Ass*    

Maratnon.  Marat^or^  „ 

Ortanoo  intemat^xia    Or'ando  

Ponsacoia  FI(>gto'^aJ   Pensacoia  

Sarssota-BradGotof-  nterna^ona).  Sarasota 

Tailahasstw  Pegiooaj    "aiiarassee  

Calitomta 

Lane  Tahoe,  Sck.t  ^ane  Tdf-oe  

CoJoradc 

C-cKxado  Spnngs  Municipal,  Colorado  Springs  

Denver  in!er-^t;onal  (new),  Denver 

Walker  Fieid.  Grand  Ju:^c.'Jor\ 

Steamboat    SpnnflsBoD    Adams    Field,    Steamboat 

Springs     

TaiturVJe  Regii^ra',  "^eliunde  

Fiofvla 

Daytora  Beacr:  Pagtor^ai.  Daytor.a  3each  

Cai'fornia 

Ontanc  intematKy^  0<-;iino  

PalfD  Spnr>^s  Re^'oriai   Paim  Springs  

Sacramento  Metrcpoitan  Sacramento „ 

San  Jose  intQmaB'0'~al   5ar  ,cse  

San  Jose  Intemaoorai,  Sa"  josg  

Sa-1  Luis  OCispc  County-McChesney  Field,  San  Luis 

Obispo  

Sonoma  CDunty   Sarta  Rosa  


12/23,'1992 

10/30/1992 

Oa'1 2/1992 

07/24/1992 
03^27/1992 
04/28/1993 

Oe/31/1992 
12/17/1992 
12/17/1992 
11/27/1992 
11/23^1992 
06/29/1992 
11/13/1992 

05/01/1 S92 

12/22/1992 
04/28/1992 
01/15/1993 

01/15/1993 
11/23/1992 

04/20/1993 

03/26/1993 
0&^S/1992 
01/26/1993 
06/11/1992 
02/22/1993 

11/24/1992 
02/19/1993 


260.526 

1,500.000 
270,000 

1,177,348 
562,104 
562,104 

252  548  262 

945  937 

1 53  556 

167,574.527 

4.715,0C'O 

38.715.000 

3,517,154 

928,747 

5.622,000 

2. 330,  "'34, 321 

1.81200C 

1,887,337 
200.000 

7,967,835 

49  jOO,0<3C 
44,612,350 
24  045,000 
29.228,826 
29,228,826 

502,437 
110,500 


C3'C1/'993 

C1'C1,.'1993 
11 'CI, '1992 

1C.'C1.'i992 
0^01/1992 

06/CV'l992 

11'C'19-^2 
03-01 '1993 
0301/1993 
02'C1'1993 
02'01'19&3 
0903 1/1 992 
CZ'C '■'biyS 


08' 


'992 


0301/1993 
C7'Cri992 
04/01/1993 

04/'C1/1993 
03.'Ci/1993 

07/01/1993 

06/01/1993 

10/01 '1992 
04.'01.'1993 
09/01/1992 
05'01'1993 

02'01/1993 
05/01/1993 


10/C1'1&97 

01 /C'/' 998 
05.01/1998 

10.-01'199€ 
02-011994 
OZ' 0-/1 994 

06/012014 
i2'C1/i995 
06/01/1995 
02/01/1998 
0^  ■01/'!  996 
0:9  01/2005 

03'CV'1397 

02'01/19% 
01/01 '2026 
03/01/1598 

04A]V'2012 
n/01/1997 

11/01/1999 

07./01/1998 

06/01/2019 
0301 '1996 
Oa'O'.'iyy; 
08/01/1995 

OZ'OI  -995 
04,/01/1995 


'  ■'"he  estimated  charge  e<pi-atJoo  date  is  subject  to  c^>ar^ge  due  to  the  rate  of  collection  and  actual  allowable  project  costs 


UMI 


(FRDfC  93-15  725  Filed  7-1-93:  8:45  am] 

MLUNQ  COOe  48'C-1VII 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Fort 
Bend  and  Harrla  Counties,  TX 

AGENCY:  Federal  Hitihwav 
Ad.T.iristration  ;FHWAj,'DOT. 
ACTKDw:  Notice  of  intent. 

SUMMARY;  The  FH\V.\  :$  issuing  this 
notice  to  advise  'he  run. .-   "hnt  a  draft 
environmental  irrpart  <it  ir^rient  will  be 
prepared  for  the  State  Highway  122 
(Fort  Btnd  Fark-A-(?y)  in  Fort  Bend  and 
Ha.Tis  Q)unties,  1  ?xas 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  G  E,  Oivyra,  ?  E  ,  .?26  Federal 
Build:ng.  300  EaA  Bli.  Street,  Austin. 
Texas.  78701   Telpph::,"  (512)482- 
5516  .M-  Kfi-Ti'--^  C  B'.nuslav,  P.E., 
Texas  Deparr..  r.t  of  Transportation, 
Division  of  Hifjhway  Design,  125  East 
11th  Street,  Austin,  Texas.  78701. 
Telephone  ('12)  416-2606 


SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperati.jr.  with  the  Texas 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  the  proposed  State 
Highway  122  (Fort  Bend  Parku^ay)  in 
Fort  Bend  and  Harris  G)unLies.  Texas 
State  Highway  122  is  a  limited  access 
fireeway  proposed  for  construction  from 
proposed  Beltway  8,  at  Hillcrofl 
Boulevard,  to  State  Highway  6,  near 
Knight  Road.  This  proposed  roadway, 
functionally  classified  as  an  urban 
freeway,  will  be  approximately  6.3 
miles  in  length.  This  roadway  is 
considered  necessary  to  provide  for 
existing  and  projected  traffic  levels  in 
the  area. 

Three  reasonable  alternative  routes  tor 
the  proposed  State  Highway  122  will  be 
evaluated  in  the  draft  EIS,  plus  the  no 
action  (no  build)  alternative.  The  three 
alternative  corridors  for  this  roadway 
will  be  analyzed  for  all  anticipated 
impacts  caused  by  the  construction  and 
operation  of  this  proposed  highway. 


Letters  describing  the  proposed  action 
and  soliciting  comments  Wili  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  pnv.ate  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
m  this  proposal.  A  public  scoping 
meeting  will  be  held  on  August  18, 
1993,  at  7  p  m.  at  the  Missouri  City 
Community  Center,  1522  Texas  Parkway 
(FM  2234),  Missouri  City,  Texas.  The 
purpose  of  the  scopir^  meeting  is  to 
explain  the  proposal,  to  review  the  draft 
Environmental  Assessment  (EA),  and  to 
offer  an  opportunity  for  tlie  public  and 
agencies  to  identify-  significant  issues 
that  should  be  focused  upon  in  the  Fl.S 
A  public  hearing  will  be  held  after  the 
dr-.ft  EIS  is  com,pleted.  The  scoping 
m,eeting  and  the  public  hearing  will  be 
held  for  interested  citizens  to  express 
their  concerns  regarding  the  social, 
economic,  a;id  environmental  aspects  of 
the  proposed  proiect.  Public  notice  will 
be  given  for  the  ti.me  and  ple'~e  of  the 
scoping  m.eeting  and  the  pubuc  hearing. 
The  draft  EIS  will  be  availab'e  for  public 
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and  aiijHnry  review  ai.d  co.nn^ent  pr:ur 
to  the  public  hearxE 

To  ensure  tiiat  the  fuii  range  of  issues 
related  to  this  proposed  action  are 
addrrssed  and  ail  significant  issues 
identified,  coTiments  and  suggestions 
are  mvited  froni  ell  iiiterested  parties. 
C  .irTiments  or  que'^tions  concerning  this 
pr'iposed  qction.  the  draft  EA,  and  the 
EIS  shoul'i  he  directed  to  ti.ie  V}'\\  .'.  ■■.• 
the  address  provided  fih. :■'>>- 

(r^talog  of  Federal  Domest.c  Asi.stnr.ce 
Program  20.20,5.  Highway  PUnrung  and 
Construction.  The  rpg-jlationg  ;n;piemenfing 
Executive  Order  12372  rf-«a:  :,iig 


Lr.torc: 


ernf  r.t)  and  the  Deputy  Assistaiil 
Secretary  [Law  Enforcement),  authority 
to  make  determinations  on  any  appeal 
assigned  to  the  Office  of  Enforcement 
undr-  5  I   S.C.  552  and  5  U.S.C.  552a. 

2  (-"  ;■■■  f'Hiliir 
'.  >'--(j2,  ■'.^^(■HSs  t 
Septprnher  2'^.  ic 

3  (■V«;(-e  of  pr: 
'he  Assistant  St< 
Ronald  K.  Nobif. 


"reasury  Directive 
■  Kh.    rds,"  dated 
-M,  IS  superseded. 
r,ar^-  Interest  Office  of 
'etary  (Enforcement). 


,  Enforcement). 
[FR  Doc.  93-15750  Filed  7-1-93;  845  am) 

BliLittQ  COO€  41iO-.»~» 


IntergovemiTi^r.'a'  c:;:i.si_i'a*:",r. 

'^  Federal 

-' ' -- - 

prograrri.?  a:..!  S'r-.:  .■[►^s  &::;>, \  '  i 
program.) 

c .  s 

Customs  Service 

ksued  c.r   'u-"  25,  :a93. 

:T,D.,  9J-^71 

G  E.  Oivera, 

[F'R  Dor,  93-''>'-.^5  F..«c  7....1-43 

f)  45  am) 

RECORDATION  C 

"NLC" 

BjLL1*«3  COO€  4810- 22-M 

AGENCY:  r  S   Ci.^.! 

!>'•,  ari'ie-t  of  t^-;e 

DEPARTMENT  OF  THE  TREASURY 
[TrMmry  Directly*  Numb«f  15-021 

Access  to  Records:  .Authority 
Delegation 

'dne  28,  1993 

1.  Delegation  Th^s  Cin^ru.e  nniega'ts 
to  the  Deputy  Assista.nt  Secretarv 
(Repuiatop,'.  Tanff  and  Trade 


ms  Service, 
T'l-'^sury. 

SUMMAPv;  On  Fndoy,  April  23,  1993,  a 
'  ijtice  nf  application  for  the  recordation 
mder  section  42  of  the  Act  of  July  5, 
1 946.  as  amended  (15  U.S.C  1124),  of 
the  trade  name  M.C  :nc.(sic)."  was 
published  in  the  Federal  Register  (58 
FR  21772).  The  nutice  a-v  ,sed  that 
before  final  action  was  taken  on  the 
application,  consideration  would  be 
,K:\(-n  to  fin\  reicnant  data,  views,  or 
urturnen^s  suhmiTf-d  :"  writing  by  any 


person  in  opposition  lo  me  recordation 
and  received  not  later  than  June  23. 
1993.  No  responses  were  received  in 
opposition  to  the  notice. 

The  specific  version  of  the  trade  name 
claimed  by  NLC.  Inc.,  in  its  appHcation 
letter  is  "NLC."  Accordingly,  as 
provided  in  §  133.14.  Customs 
Regulation  (19  CFR  :  -  ■  V4    the  name 
"NXC"  is  recorded  as  j.e  Made  name 
used  by  NLC,  Inc.,  a  corporation 
organized  under  the  laws  of  the  state  of 
Missouri,  located  at  319  West  Main 
Street.  P.O.  Box  348.  Jackson.  Missouri 
63755.  The  trade  name  Is  used  in 
connection  with  arc  welding  accessories 
A  '•     h  are  sold  under  the  trademark 
iiNCO"  and  include  electrode 
holders,  ground  clamps,  cable 
connectors,  lugs,  splicers  and  chipping 
hammers,  resistance  spot  welders  and 
computer  controlled  welding  trainers. 

f^FC-^vE  :»-?:  July2. 1993. 

fQp.  furtheh  iNcofiMATi(>,  c OK' ACT:  Gina 
' J  i.j:.  ■::':-,  i^. ■'-..'--•. -.ri  r:c^'?;.:y  Rights 
Branch,  1301  Constitution  Avenue, 
NW.,  Washington,  DC  20229  (202)  482- 
6960. 

Dated:  )une  28. 1993. 

Tc'hn  F   Al\>,n(nl. 

^;  '/,  :!:L.it-rua.  ir^^ny  Rights  Branch. 

(FR  Doc.  93-15737  Filed  7-1-93;  8  45  amj 

P;..:„'HC.  COP'f   IfK-  •■JJ  P 
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"^is  seoxyi  o*  tr*  FEDERAL  REGiS^t  ?^ 
^    94-409    5  U  S  C    552t)<8  i3'' 


FEOeRAL  ENERGY  REGULATORY 
COWUISSK>M 

■fEDERAL  REGSTEH  '  CtTAnON  OF 
PREVKHJS  A.NNO^JNCEUE^r^:  ]\-e  2-^,  1993. 

58  FR  34619 

PREVXXJSLY  ANNOUNCED  T!ME  AND  DATE  Of 
MEETING:  June  30.  19-:n.  10  s  n: 
04ANGE  IN  TWE  MEETING:  The  f.iJOwi'it 

Docket  Numbers  have  bt^n  a;i:it":!  ;a 
Item  C*lG-7  on  the  Age^'ia  s<':hed;.:"d 
for  June  30,  l^Q'^ 

Item  So  .  Docket  V?  ,  r,:^d  rrrnparty 

CAG-7— RM3-'.28"-OOC  a:-d  R?85-177-102. 

Texas  Easrern  TrgriSTi^ss    n  Corporation 
LouD  Cashell. 
Secr«tar.- 
[FR  rkK,  93-15'^"  1  F;>d  6-30-93:  4:00  pm) 

•IL^JNO  COO€  fT'  T-OJ-M 


INTEfVAMERlCAW  FOUNOAPOW  BOARD 

MEETING 

TIME  AND  DATE    2    c    p  -    -4  00  p.m..  July 

12.  1993 

PLACE;  901  N  Stjart  5:rv':-i.  Tenth  Floor 

Axiington.  Wr^.r.ia  222':3 

STArjS:  Op';".  BxTc:'  fu,'  the  portions 

^peciPed  33  cX'Sed  s-*iSicn  as  provided 

1."  22CFRFart  10r,4  4  (b). 

MATTERS  TO  BE  CONSIDERED: 

1  Ap:-  v^:  c'::.-»  M,r.  .'-'s  -f  the  April  12. 

2  T'':e  C!r.a;rTr.an  s  Rorvjrt 

3  T:.«  -''r^s.  ■;"::•  s  Rf':--,rt 

4  '. -*'^2  y'^^j.-  -  Pfi.'iei*' Report 

5  F    .:.  :^'    r.  3  ?i-:    ;'at  on  In  Review  of 
I'  S  r  ,'o,»-  ,\o  s'dr.  e  •^TOgrams 

6  f'r\  r -v  /  "Y  : -)^4  -:.d  1 995  Foundation 
B..  :nf-'i 

7-  Bear ;  5  *.  :     •<  i,  ;.  .-  ?-  moting 

Ft'..-  :d •,',::  s  V'T'  .-^rH~.s 
8.  The  Audit  C.-  :':.rr..t'.>e  Report  (Closed 

Session] 
^  Personnel  Expenses  (Qosed  Session) 

CONTACT  PERSON  FOR  MORE  ifiFQRMAT'O** 
Au::ifu  A.  Francp,  :S**cn:-'..iry  '.o  ine  B'-ara 
of  Directors.  (7C3i  P4  1-3894. 


n,tnr|  June  29, 1993. 
.*:1oif.t  \  Franco, 
Suns/iine  Act  Officer. 
[FR  Doc.  93-15808  Filed  6-30-93,  9  43  ami 

B'tUNQ  COOC  702S-01-M 

N4T10IA.  CRt  DtT  UNION  AD«»NIS'^RATK)*1 
TIME  AND  ::ate  '.1:00  a. m  VV^-i'iP<;(iav 
July  7,  1993. 

PIACE:  Filene  Board  Room,  7th.  Fi  jor. 
1776  Street.  NW„  Washington  ix: 

Sta-t-jS:  rinsfld. 

1.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii),  and 

FOR  MORE  (NFOHMATiON  CONTACT,  Bwky 

Baker,  Secretary  of  the  Board, 

T-^'.;  hone  (202)  682-9600. 

Brftv  Brtker, 

Secretary  of  the  Board. 

[FR  Doc.  93-15859  Filed  6-30-93, 12:38  pm] 

BtUJNC  COOC  7S35-01-M 


NATION AL  lABDR  RELATIONS  BOARD 

T!M2  AND  DA' t   -i  30  a.m.,  Thursday,  July 
1, 1993. 

PtJkCE:  Board  Conference  Room.  Sixth 
Floor.  1717  Pennsylvania  Avenue,  N.U 
Washington.  DC.  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C  Section  552b{c)(2) 
(internal  personnel  rules  and  practices) 
and  (6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy)  (9}(B)  disclosure  would 
significantly  frustrate  implementation  of 
a  proposed  Agency  action)  and 
exemption  (10)  (deliberations  asncem 
•  •  •  the  Board's  participation  in  a 
civil  action  *  '  *  or  disposition  by  the 
Board  of  particular  •  •  •  unfair  labor 
practice  proceedings  *  *  *  or  any  court 
proceedings,  collateral  or  ancillary 
thereto). 
UATTFPS  ":.K=;inF~Fn  "-'-s  ■'•'.•'  \fc-'te-s 

John  C.  Truesdale.  Executive  Secretary, 


National  Labor  Ri-^iatio-iS  H')ard. 
Washington,  D.C.  2U5''0  Telephone: 
(202)  254-9430. 

n=i'°d:  Wdsh;agtu,i,  D  i,.  .  June  30. 1993. 

Fy  direction  of  the  Beard. 
fohfl  C.  Truesdale, 

fxecufr.p  Secrstor.'  S::  in  a!  Labor  Relations 
Bxrd 
[FR  Dcx:,-  &:!-15„^10  Filed  5-30-93;  4:00  pml 

B<LU»«J  COD€  «4«-01-l« 


OVERSEAS  PRIVATE  INVES'MEST 
CORPORATION 

>4eeting  of  the  Boc;.-d  of  D,rert.>rs 

TIME  AND  DATE:  TOO  p  m.  (Cl-j^ed 

Portion).  2  30  p  m.  (Gr.*:r.  P-irnon). 
Tuesday,  Juiy  13.  199? 

PLACE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Ronm.  1100  Ne-.v 
York  .Avenue,  N  VV.,  Wdshington,  D.C. 

STAUiS:  The  F.rst  part  of  the  meeting 
from  1  00  p.m.  to  2:30  p  in,  will  be 

clo=;9d  to  the  public.  The  cp-T.  portion 
of  the  met'ling  will  comnooioe  at  2  30 
p  m.  (approximately). 

MATTERS  TO  BE  CONSiDERED:  (Closed  to 

the  public  1:00  p  m  to  2.3u  p.m.) 

:   President's  Report 

2  F. nance  Proiect  in  Philippines 

3  F;::?.rT8  Prciect  in  Israel 

4  .A.-p-nval  of  4.77  93  Minutes  (Closed 

P;0'*,  T  '■ 

FURTHER  MATTERS  TO  BE  COHS,oi.F^EO: 
Open  to  tl:9  pubi:::  2  30  p.m.) 

■.    * :  r .-  t  :'  ot  \"r,»  4  27/93  Minutes  (Open 
P:jrt:,o' 

2  P»-'H>i;-,:o:l  Appointments 

3  !.".forr»ci:. on  Reports 

4.  Reccmraondation  for  meeting  schedule 
through  end  of  Dtxsmber  igc^ 

CO^frACT  PERSON  FOR  IKFCRMAltON. 
L-;fortnaiion  with  regard  to  the  meeting 
roav  be  obtained  from  the  Ccrporalion 
Secretary  on  (202)-336-8403. 

Dd;rd.  )one  30, 1993. 
Anne  H  Smart. 
(  PiC  Corporate  Secretary. 
P^R  Doc.  93-15900  Filed 6-30-93,  3:22  pm) 

S-LuHQ  COD€  liiO-OI-M 


UMI 


Friday 

July  2.   1993 


Part  i! 


Department  of 
Health  and  Human 
Services 

Social  Securfty  Administration 


20   CFR    P.:i''*   4:;: 4   et  al. 

Social  Secufi'y    Be ^-'■' 

Mu  lit  pie   Body   Svbt*'n-i- 
PrcSL.r^-pl^.'e   D;s:U,>::t J 
H^.Tim    Inrvnunotipf 'C  ior 
Eva::...r!t.O'"'      P:2c''S    ..y-^i 


me.  and 
y  stems; 

-n.;ss: 
'ection; 
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DEPARTMENT  OF  HCA^. 
HUMAN  SERVICES 


AND 


UMI 


Scc'3l  Sec>.r'ty  Administration 

20  CFR  Pan  404 

;^*egjla:o.i8  So   4] 
R,\  C>96C-AC:€ 

Federai  Oid-Age.  Survivors,  and 
Disability  insurance;  Determining 
Disability  and  Blindness:  Revision  of 
Pa-l  A  and  Part  B  of  the  Listing  of 

I'-pcif-nents:  Endocrire   ^-d  Multiple 

Body  Systems,  imrrj^e  £  ,  stem 

AGENC  Social  Security  Administration, 

iiHS 

action:  Final  rule. 

SUMMARY:  These  amendments  establish 
a  ::f  vv  listing  section  called  "Immune 
System"  in  both  part  A  and  part  B  of 
"Listing  of  Impairments,"  The  new  part 
A  (adult)  listings  section  includes  up-to- 
date  criteria  for  evaluation  of  connective 
tissue  diseases  (previously  contained  in 
the  "Multiple  Body  Systems"  section) 
and  establishes  a  listing  for  the 
evaluation  of  human  immunodeficiency 
virus  (HIV)  infection.  The  amendments 
also  move  the  adult  listing  for  obesity 
from  the  "Multiple  Body  Systems" 
section  to  the  "Endocrine  System  ' 
section,  and  change  the  name  of  the 
"Endocrine  System"  section  to 
"Endocrine  System  and  Obesity."  The 
new  part  B  (childhood)  section 
establi.shes  a  listing  for  the  evaluation  of 
human  immunodeficiency  vims  (HIV) 
infection,  includes  up-to-date  criteria 
for  evaluation  of  congenital  immune 
deficiency  disease  (previously 
contained  in  the  "Multiple  Body 
Systems"  section),  and  adds  new 
criteria  for  evaluation  of  connective 
tissue  diseases. 

These  criteria  describe  disorders  that 
are  severe  enough  to  prevent  a  person 
from  performing  any  gainful  activity,  or 
in  the  case  of  a  child  under  age  18 
applying  for  Supplemental  Security 
Income  (SSI)  based  on  disability,  severe 
enough  to  prevent  the  child  from 
functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 
EFFECTIVE  DATE:  Thess  rules  are  effedive 
Iiily  2,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
iiarry  J.  Short  or  Richard  M.  Brt-snicic, 
Legal  A.ssistants,  Office  of  Regulations, 
Social  Security  Administration.  6401 
Security  Boulevard,  Baltimore.  MD 
21235.  (410)  963-6242  or  965-1758. 
SUPPLEMENTARY  INFORMATION:  The  Social 
St'curity  Act  (the  Act)  provides,  in  title 
U.  for  the  payment  of  disability  benefits 


to  workers  insured  under  the  Act.  Title 
n  also  provides  for  the  payment  of 
child's  insurance  benefits  for  persons 
who  become  disabled  before  age  22  and 
widow's  and  widower's  insurance 
benefits  based  on  disability  for  widows, 
widowers,  and  surviving  divorced 
spouses  of  insured  individuals.  In 
addition,  the  Act  provides,  in  title  XVI. 
for  SSI  payments  to  persons  who  are 
disabled  and  have  limited  income  and 
resources.  For  workers  insured  under 
title  II,  for  children  of  workers  insured 
under  title  II  who  become  disabled 
before  age  22,  for  widows,  widowers, 
and  surviving  divorced  spouses 
claiming  widow's  or  widower's 
insurance  benefits  based  on  disability 
under  title  II.  and  for  adults  claiming 
SSI  benefits  based  on  disability, 
"disability"  means  inability  to  engage  in 
any  substantial  gainful  activity.  For 
children  under  the  age  of  18  who  apply 
for  SSI  benefits  based  on  disability, 
"disability"  means  that  the  child's 
physical  or  mental  impairment{s)  is  of 
comparable  severity  to  an  impairment 
that  would  make  an  adult  (a  person  age 
18  or  older)  disabled.  Under  both  title 
II  and  title  XVI,  "disability"  must  be  by 
reason  of  a  medically  determinable 
physical  or  mental  impairment  or 
combination  of  impairments  that  can  be 
expected  to  result  in  death  or  that  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  at  least  12  months. 
To  the  extent  that  Medicare  and 
Medicaid  eligibility  are  based  on  title  II 
and  title  XVI  eligibility,  these 
regulations  also  affect  the  Medicare  and 
Medicaid  programs. 

Under  the  sequential  evaluation 
process,  if  the  evidence  shows  that  an 
individual  is  not  engaging  in  substantial 
gainful  activity  and  has  an 
impairment(s)  that  meets  the  duration 
requirement,  is  severe,  and  meets  or 
equals  in  severity  a  listing  criteria,  the 
individual  is  disabled.  (In  the  case  of  a 
child  applying  for  SSI,  this  includes 
consideration  of  whether  the  child's 
impairment(s)  is  functionally  equivalent 
to  a  li.sted  impairment,  as  defined  in 
§  416.926a.)  If  the  impairment(s)  (e.g., 
HIV  infection)  does  not  meet  or  equal  in 
severity  any  listing  criteria,  we  evaluate 
all  signs,  symptoms,  laboratory  findings, 
and  other  evidence  to  determine 
whether  the  person  is  disabled.  For  an 
adult,  we  assess  residual  functional 
capacity  and,  based  on  that  assessment, 
determine  whether  the  claimant  retains 
the  capacity  to  perform  past  relevant 
work,  or,  if  not.  whether  he  or  she 
retains  the  capacity  to  perform  any  other 
work  considering  his  or  her  residual 
functional  capacity,  age,  education,  and 
work  experience.  If  not,  the  adult  is 


disabled.  For  a  child  under  the  age  of  18 
applying  for  SSI,  we  individually  assess 
the  child's  ability  to  function  to 
determine  whether  there  is  a  substantial 
reduction  in  the  child's  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner.  If  there  is  such  a  substantial 
reduction,  the  child  is  disabled. 

Medical  criteria  for  evaluating 
disability  and  blindness  at  the  third  step 
of  the  sequential  evaluation  processes 
for  adults  and  children  are  found  in  the 
listings.  The  listings  include  examples 
of  the  most  commonly  occurring 
medical  conditions  for  persons  who  file 
applications  for  disability  benefits.  It 
describes,  for  each  of  13  major  body 
systems,  impairments  that  are 
considered  severe  enough  to  prevent  an 
individual  from  engaging  in  any  gainful 
activity,  or  in  the  case  of  a  child  under 
the  age  of  18  applying  for  SSI.  examples 
of  impairments  that  are  severe  enough 
to  prevent  a  child  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  To  establish  disability  under 
the  Act,  the  impairment  mu.st  be 
expected  to  result  in  death  or  last  or  be 
expected  to  last  for  a  continuous  period 
of  not  less  than  12  months.  Most  of  the 
listed  impairments  are  permanent  or  are 
expected  to  result  in  death;  in  some 
instances,  a  specific  durational 
requirement  is  a  part  of  the  medical 
criteria  for  the  impairment  (in  addition 
to  the  12-month  duration  requirement 
that  applies  to  all  impairments  that  are 
not  expected  to  result  in  death).  If  an 
individual  is  not  performing  substantial 
gainful  activity  and  has  an  impairment 
that  meets  the  requirements  of  one  of 
the  listings,  or  has  an  impairment  or 
combination  of  impairments  that  is 
equal  in  severity  to  one  of  the  listings 
(and  meets  the  duration  requirement), 
the  individual  is  disabled.  If.  however, 
the  individual  does  not  have  an 
impairment  which  meets  or  equals  in 
severity  the  requirements  of  a  listing, 
the  claim  is  not  denied  and  no 
conclusion  on  the  issue  of  disability  is 
made.  Rather,  resolution  of  the  issue  of 
disability  depends  on  other  factors.  For 
adults,  these  other  factors  are  residual 
functional  capacity,  and,  for  adults  who 
are  unable  to  perform  their  past  work, 
age,  education,  and  work  experience. 
For  children  whose  impairments  are 
severe  but  do  not  meet  or  equal  in 
severity  the  requirements  of  a  li.sting,  we 
will  do  an  individualized  functional 
assessment  and  determine  whether  the 
child  is  able  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

Appendix  1  consists  of  two  ports,  part 
A  and  part  B.  The  criteria  in  part  A 
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apply  to  tlie  evaluation  of  impairments 
of  adults  but  may.  in  some  cases,  be 
appropriate  for  evaluating  impairments 
in  children  under  age  18.  Part  B 
contains  medical  criteria  for  the 
evaluation  of  impairments  in  children 
under  age  18  when  criteria  in  part  A  do 
not  give  appropriate  consideration  to 
the  particular  effects  of  the  disease 
processes  in  childhood.  In  evaluating 
disability  for  a  child  under  age  18,  we 
use  part  B  first.  If  the  child's 
impairment{s)  does  not  meet  or  equal 
the  medical  criteria  in  part  B.  or  the 
criteria  in  part  B  do  not  apply,  then  we 
use  the  medical  criteria  in  part  A,  when 
the  criteria  are  appropriate.  To  the 
extent  possible,  we  maintain  a  structural 
and  content  relationship  between  parts 
A  and  B  (see  §§  404.1525  and  416.925). 
When  part  A  criteria  are  repeated  in  part 
B.  our  intent  is  to  eliminate  any 
question  about  their  application  to 
children. 

We  revised  the  listings  on  December 
6.  1985  (50  FR  50068).  At  that  time,  as 
a  result  of  medical  advancements  in 
disability  evaluation  and  treatment,  and 
program  experience,  we  indicated  that 
the  listings  should  be  reviewed 
periodically  and  updated.  Accordingly, 
we  specified  termination  dates  for  the 
listings  ranging  from  4  to  8  years.  These 
final  rules  revise  the  listings  to: 
Establish  a  new  listing  section  called 
"Immune  System"  in  both  part  A  and 
part  B  of  appendix  1;  establish  new 
listings  for  the  evaluation  of  HIV 
infection  in  both  adults  and  children; 
update  the  criteria  for  evaluation  of 
connective  tissue  disorders  in  adults 
and  for  congenital  immune  deficiency 
disease  in  children;  establish  new 
criteria  for  evaluation  of  connective 
tissue  disorders  in  children;  move  the 
adult  listing  for  obesity  from  the 
"Multiple  Body  Systems"  section  to  the 
"Endocrine  System"  section;  change  the 
name  of  the  adult  "Endocrine  System" 
section  to  "Endocrine  System,  end 
Obesity";  delete  Hansen's  disease 
(leprosy,  formerly  Listing  10.02)  from 
the  listings;  and  modify  the  "Multiple 
Body  Systems"  section  for  children  to 
make  it  effective  for  5  years. 

We  revised  the  connective  tissue 
disorders  criteria  with  information  we 
received  from  individuals 
recommended  by  various  professional 
groups,  including  the  American  College 
of  Physicians,  the  American  College  of 
Rheumatology  (formerly  the  American 
Rheumatism  Association),  the  Arthritis 
Foundation,  the  Lupus  Research 
Institute,  the  American  Society  of 
Internal  Medicine,  and  from  individual 
Federal  and  State  representatives  with 
expertise  in  the  evaluation  of  disability 
claims  involving  connective  tissue 


disorders.  In  addition,  in  developing  the 
proposed  part  B  criteria  for  children,  we 
received  information  from  individuals 
with  expertise  in  these  areas. 

We  developed  the  proposed  listings 
contained  in  our  December  18. 1991. 
Notice  of  Proposed  Rulemaking  (NPRM) 
(see  56  FR  65702)  for  HIV  infection 
based  in  part  on  information  from 
numerous  individuals  recommended  by 
or  affiliated  with  various  professional 
organizations,  including  the  Public 
Health  Service's  Centers  for  Disease 
Control  (CDC),  the  Johns  Hopkins 
Hospital,  the  State  of  Maryland  AIDS 
Administration,  the  Department  of 
Veterans  Affairs,  and  Federal 
representatives  with  expertise  in  the 
evaluation  of  disability  claims  involving 
HIV  infection.  A  number  of  individuals 
who  commented  on  the  NPRM 
expressed  concern  that  we  did  not 
consulfwith  experts  on  the  various 
segments  of  the  population  who  are 
infected  with  HIV,  especially  women 
and  children.  Therefore,  in  response  to 
the  comments,  we  obtained  additional 
information  about  women  and  children 
and  other  segments  of  the  population 
infected  with  HIV,  and  about  other 
issues  from  experts  in  the  Department  of 
Health  and  Human  Services,  including 
experts  from  the  Public  Health  Service's 
CDC,  Health  Resources  and  Ser\'ices 
Administration,  and  National  Institutes 
of  Health.  We  also  obtained  additional 
assistance  from  individual  physicians 
and  other  experts  involved  in  the 
evaluation  and  treatment  of  HIV 
infection — particularly  in  women  and 
children — in  various  parts  of  the 
country,  as  indicated  below.  We 
obtained  additional  information  from 
individuals  at  Albert  Einstein  College  of 
Medicine.  Beth  Israel  Hospital,  Bronx 
Lebanon  Hospital,  Columbia 
Presbyterian  Hospital,  Harlem  Hospital, 
Montefiore  Hospital,  St.  Luke's/ 
Roosevelt  Hospital,  and  St.  Vincent's 
Hospital  in  New  York;  Howard 
University  Hospital  in  Washington.  DC; 
University  of  Maryland  Medical  Center 
and  Johns  Hopkins  Hospital  in 
Baltimore;  University  of  Texas  Medical 
School  in  Houston;  Cook  County 
Hospital  and  Children's  Memorial 
Hospital  in  Chicago.  Several  of  the 
experts  were  recommended  to  us  by  the 
American  Medical  Association  and  the 
American  Academy  of  Pediatrics.  We 
also  received  information  from  the 
American  Medical  Asisociation  and  the 
HIV  Project  of  the  MFY  Legal  Services 
Inc..  a  legal  advocacy  group  in  New 
York  City.  Therefore,  the  listings 
contained  in  this  final  rule  reflect 
updated  information  about  HIV 
infection. 


HIV  Infection 

In  1980,  shortly  after  acquired 
immunodeficiency  syndrome  (AIDS) 
was  first  identified  in  the  United  States, 
the  CDC  developed  a  case  definition  in 
order  to  conduct  epidemiologic 
surveillance.  The  CDC  defined  AIDS 
based  on  a  variety  of  diseases  that 
encompassed  the  most  severe 
manifestations  observed  in  infected 
individuals.  In  late  1982,  we  began 
receiving  disability  claims  from 
individuals  infected  with  HIV.  We  used 
the  CDC's  sur\'eillance  definition  of 
AIDS  in  developing  our  initial  criteria 
for  determining  disability  of  listing-level 
severity  in  people  with  AIDS.  These 
criteria  provided  that  an  individual  who 
had  a  confirmed  diagnosis  of  AIDS,  as 
manifested  by  one  or  more  of  the 
conditions  identified  by  the  CEXH.  anu 
who  was  not  engaging  in  substantial 
gainful  activity,  would  have  an 
impairment  of  listing-level  severity.  As 
medical  knowledge  and  understanding 
about  HIV  infection  was  continuously 
refined,  and  with  knowledge  derived 
from  adjudicating  disability  cases 
involving  HIV  infection,  we  updated  our 
policies. 

For  instance,  as  early  as  1983, 
clinicians  identified  a  syndrome  that  for 
a  time  was  known  as  AIDS-Related 
Complex  (ARC),  although  that  term  was 
never  used  or  defined  by  the  CDC. 
Shortly  thereafter,  we  issued 
instructions  stressing  our  policy  that  the 
evaluation  of  disability  in  these  cases 
was  not  limited  to  the  CDC's 
surveillance  definition  of  AIDS,  that 
claimants  with  AIDS  or  ARC,  like  all 
disability  claimants,  must  be  evaluated 
on  a  case-by-ca.se  basis,  and  that  an 
individual  need  not  have  fully 
developed  AIDS  to  be  found  disabled. 

We  reminded  our  adjudicators  that 
individuals  who  have  immune  system 
dysfunction,  but  who  do  not  have  a 
confirmed  diagnosis  of  AIDS,  may  still 
have  an  impairment  that  is  of  listing- 
level  severity,  either  because  of  a 
manifestation  that,  in  and  of  itself, 
meets  the  criteria  of  a  listing,  or  because 
an  individual's  impairment(s)  is  equal 
in  severity  to  a  listing.  We  said  that,  as 
w^ith  any  medically  determinable 
impairment,  the  assessment  of  severity 
must  take  into  account  all  signs, 
symptoms,  and  laboratory  findings — not 
only  those  included  in  our  criteria — and 
must'follow  the  full  sequential 
evaluation  process  if  an  applicant's 
impairment(s)  is  severe  and  does  not 
meet  or  equal  in  severity  any  listing. 

As  more  information  about  HIV 
infection  became  available  and  as  we 
gained  even  more  adjudicative 
experience,  it  l>ecame  apparent  that  HIV 
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infection  vsas  being  manifested  by 
impairments  that  were  not  encompassed 
under  ARC,  or  in  the  CDC's  criteria  for 
AIDS  By  1987,  we  issued  instructions 
that  provided  specific  criteria  beyond 
those  covered  in  the  CDC's  surveillance 
definition  for  adjudicators  to  use  in 
evaluating  whether  a  claimant's 
impainnent(s)  was  of  listing-level 
severity.  We  have  continued  to  update 
and  refine  our  instructions  to  reflect  the 
escalating  array  of  information  available 
on  the  manifestations  of  HTV  infection. 

We  have  always  viewed  AIDS  (and 
other  symptomatic  HIV  infection)  from 
a  different  perspective  than  the  CDC. 
The  CDC  defines  AIDS  for  health 
purposes  to  enhance  its  capability  for 
activities  such  as  disease  reporting  and 
surveillance,  epidemiologic  studies, 
prevention  and  control  activities,  and 
pi;blic  health  policy  and  planning.  Its 
definition  is  not  intended  to  determine 
whether  any  statutory  or  legal 
requirements  for  disability  are  met.  In 
evaluating  disability  claims,  our 
concern  is  to  determine  whether  an 
individual's  impairment(s)  is  severe 
enough  to  prevent  him  or  her  from 
engaging  in  any  substantial  gainful 
activity  (or,  in  the  case  of  a  child  under 
age  18  applying  for  SSI,  substantially 
reduces  tne  child's  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner). 

In  the.se  final  rules,  we  have  made  it 
clear  that  all  our  disability  evaluation 
standards  apply  to  cases  of  HIV 
infection  in  the  same  way  they  apply  to 
cases  involving  other  impairments.  The 
standards  require,  on  a  case-by-case 
basis,  an  evaluation  of  all  relevant 
factors,  including  the  symptoms  (such 
as  pain,  fatigue,  and  malai.sa),  signs,  and 
laboratory  findings,  as  well  as  the  effects 
of  medi(  ation,  on  the  ability  to  function, 
and  a  ddtermmation  whether  an 
individual  is  able  to  engage  in 
substantia!  gninfu!  activity  or,  in  the 
case  of  a  ;.iz.[d.  able  to  engage  in  age- 
app-')pr:;.i:-'  •,  tivjties.  Although  these 
final  .'u.es  -e.ate  only  to  one  part  of  the 
sequential  evaluation  process,  they 
stress  that  {as  we  do  for  all  individuals) 
vve  apply  the  full  sequential  evaluation 
prnce.ss  when  adjudicating  claims  from 
individuals  vv;*h  HIV  infection. 

HIV  Infection  in  Women  and  Children 

These  final  rules  include  specific 
criteria  to  take  into  account  the  clinical 
manifestations  and  course  of  the  disease 
in  women  and  children. 

The  criteria  in  parts  A  and  B 
recognize  that  HIV  infection  can 
manifest  itself  differently  in  women 
(including  female  adolescents)  than  in 
men.  Therefore,  the  final  rules  state  that 


it  is  important  when  reviewing  the 
claim  of  a  woman  with  HIV  infection 
that  manifestations  of  HIV  infection  that 
affe<:t  women  (e.g.,  gynecological 
conditions)  be  considered  in  assessing 
impairment  severity  and  the  degree  of 
functional  loss.  Similarly,  the  criteria  in 
part  B  recognize  that  the  disease  process 
may  manifest  itself  differently  in 
children  (especially  younger  children) 
than  in  adults. 

Other  Immune  System  Listings 

The  final  rules  also  include  listings 
for  evaluation  of  other  immune  system 
disorders.  In  preparing  these  listings, 
our  aim  was  to  put  less  emphasis  on 
disease  labeling  or  diagnosis,  and  to 
place  more  emphasis  on  the  functional 
impact  on  a  person's  ability  to  work  or, 
in  the  case  of  an  SSI  claimant  under  age 
18.  on  the  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner. 

Endocrine  System  and  Obesity 

We  revised  the  adult  listing  for 
obesity  and  moved  it  from  the  Multiple 
Body  Systems  (10.00)  to  the  Endocrine 
System  (9.00),  and  renamed  the  latter 
Endocrine  System  and  Obesity. 
Therefore,  all  listings  that  were  under 
10.00,  Muhiple  Body  Systems,  are  now 
under  either  14.00,  Immune  System,  or 
9.00,  Endocrine  System  and  Obesity.  We 
also  converted  the  weight  tables  that 
accompany  the  obesity  listing  into 
metric  measurements. 

Explanation  of  the  Final  Rules 

We  published  an  NPRM  in  the 
Federal  Register  on  December  18, 1991 
(56  FR  65702),  and  invited  interested 
persons,  organizations,  and  groups  to 
submit  comments  pertaining  to  the 
proposed  rules  within  a  period  of  60 
days  from  the  date  of  publication  of  the 
NPRM.  The  comment  period  ended  on 
February  18, 1992. 

In  response  to  the  NPRM,  we  received 
over  7,000  letters  containing  comments 
pertaining  to  the  changes  we  proposed. 
The  majority  of  the  letters  were  form 
letters  in  support  of  the  proposed 
changes  to  the  listing  for  systemic  lupus 
erythematosus  (final  Listing  14.02).  We 
also  received  a  number  of  other  form 
letters  that  were  sent  by  multiple 
individuals.  The  majority  of  these  letters 
concerned  the  proposed  HIV  infection 
listings.  Many  of  these  were  from  legal 
services  organizations  and  advocacy 
groups.  State  and  city  government 
departments,  Members  of  Congress,  and 
individual  lawyers.  Some  letters  came 
from  individuals  or  Government 
agencies  whose  responsibilities  require 
them  to  make  disability  determinations 


involving  HiV-related  impairments 
under  titles  II  and  XVI  of  the  Act.  Other 
letters  came  from  medical  a.ssociations, 
hospitals,  physicians  and  other  medical 
professionals,  or  from  individual  private 
citizens. 

The  public  comments  were  invaluable 
to  us  in  drafting  these  final  rules.  Some 
of  the  commenters  pointed  out  problems 
or  potential  problems  with  the  proposed 
rules,  and  we  adopted  or  accommodated 
many  of  these  comments.  Other 
commenters,  however,  suggested 
changes  that  would  go  beyond  the  scope 
of  these  rules,  or  even  our  authority  in 
promulgating  regulations.  We  carefully 
considered  all  the  comments  we 
received,  and  adopted  the  commenters' 
suggestions  whenever  possible.  In  the 
public  comments  section  of  this 
preamble,  we  address  all  the  substantive 
comments  and  explain  how  we  used  the 
comments  (or  why  we  did  not  use  them) 
in  preparing  these  final  rules. 

"The  following  is  a  summary  of  the 
listings  we  are  adopting  in  these  final 
rules,  with  an  explanation  of  the  more 
important  changes  we  m.ade  from  the 
text  of  the  NPR.M  We  describe  other 
changes  in  the  public  comments  section 
of  this  preamble. 

9  00     Endocrine  System  and  Obesity 

9  00     Endocrine  Systpm  nnd  Obesity 

Derause  we  have  moved  the  listing  for 
obesity  from  former  Listing  10.10  to 
final  Listing  9.09,  we  also  moved  the 
prefatory  text  describing  obesity,  which 
was  formerly  in  lOOOB,  to  the  second 
paragraph  of  final  9.00.  We  also  revised 
the  paragraph  to  make  it  more  specific 
to  listing-level  determinations.  In 
response  to  a  comment,  we  added  a 
second  paragraph  which  clarifies  that 
the  weight-bearing  criterion  in  Listing 
9.09A  refers  to  the  lumbosacral  spine, 
not  the  cervical  or  thoracic  spines. 

We  changed  the  headings  of  9,00  and 
9.01  to  include  references  to  obesity. 
There  are  no  changes  in  the  headings 
from  the  NPRM. 

9.09     Obesity 

We  revised  the  listing  for  obesity, 
which  was  previously  Listing  10.10  in 
the  Multiple  Body  Systems  section,  and 
moved  it  to  the  Endocrine  System 
section,  which  we  renamed  Endocrine 
System  and  Obesity.  The  listing  for 
obesity  is  now  Listing  9.09.  In  addition, 
we  revised  paragraph  9,09A  (formerly 
lO.lOA)  to  clarify  that  the  pain, 
limitation  of  motion,  and  evidence  of 
arthritis  required  in  that  section  must  oe 
in  the  .same  joint  or  in  the  himbo.sacral 
spine.  We  clarified  the  rules  based  on 
questions  we  have  received  over  the 
years. 
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In  response  to  a  public  comment,  we 
revised  the  language  of  the  NPRM  to 
make  clear  that  the  phrase  "weight- 
bearing"  applies  to  both  the  joints  and 
the  spine;  the  revision  adds  language 
describing  the  lower  parts  of  the  spine 
(the  lumbosacral  spine),  which  are  the 
weight-bearing  a  re  is  This  is  not  a 
substantive  change,  but  a  clarification  of 
the  policy  as  we  have  always  applied  it. 
In  the  final  rul^s   .\  -  also  made  a 
technical  correction  to  the  weight  tables 
that  accompany  the  obesity  listing.  We 
converted  the  table  values  to  the  metric 
system.  Except  for  some  very  minor 
rounding  off  necessitated  by  the 
conversion,  we  did  not  change  any  of 
the  relative  weight  and  height  criteria 
from  thp  prior  rules. 

We  have  established  a  new  section 
14.00,  Immune  System.  The  new  section 
includes  criteria  for  systemic  lupus 
erythematosus  (14.02),  systemic 
vasculitis  (14.03),  systemic  sclerosis  and 
scleroderma  (14.04),  polymyositis  or 
dermatomyositis  (14.05). 
undifferentiated  connective  tissue 
disorder  (14.06),  immunoglobulin 
deficiency  syndromes  or  deficiencies  of 
cell-mediated  immunity,  excepting  HTV 
infection  (14.07),  and  HIV  infection 
(14.08).  We  describe  each  of  these 
listings  below. 

Final  14.00  includes  all  the  criteria 
that  were  previously  in  10.00,  Multiple 
Body  Systems,  with  the  exception  of 
former  Listing  10.02,  Hansen's  disease 
(leprosy),  which  we  have  deleted,  and 
former  Listing  10.10,  "Obesity."  We 
deleted  the  Hansen's  disease  listing 
because  new  cases  of  the  condition  are 
almost  nonexistent  in  the  Western 
Hemisphere  and  because  the  disease  can 
ROW  usually  be  treated  successfully.  As 
already  stated,  v;e  moved  the  obesity 
listing  to  9.00.  We  reserved  the  entiy  for 
10.00,  which  no  longer  contains  any 
listings,  for  future  use. 

Although  we  made  a  number  of 
editorial  changes  for  clarity  and 
consistency,  we  made  few  substantive 
changes  from  the  NPRM  in  final  Listings 
14.02-14.07  and  114.02-114.07;  that  is, 
all  bdt  the  HIV  listings.  We  discuss 
those  listings  first,  beginning  with  a 
summer}'  of  final  14.00A-C  and 
114.00A-C  the  sections  of  the  preface 
that  are  appropriate  to  the  non-HIV 
listings.  We  then  provide  a  summary  of 
the  provisions  of,  and  changes  to.  the 
rules  on  HIV  in  14.00D  and  114.00D. 
r'ld  final  Listings  14  08  and  114.08. 


The  Non-HIV  Listings 

1 4.00  and  114.00    Preface 

Final  14.00A-C  and  114.00A-C 
describe  impairments  of  the  immune 
system.  We  made  a  number  of  revisions 
in  the  final  rules  from  the  NPRM,  both 
in  response  to  comments  and  for 
technical  reasons.  Most  of  the  changes 
were  for  consistency.  We  compared  the 
rules  in  part  A  with  tliose  in  part  B  and, 
wherever  it  was  appropriate,  added 
provisions  that  were  lacking  in  one  but 
were  present  in  the  other.  We  also 
revised  language  when  both  part  A  and 
part  B  contained  the  same  provisions 
but  used  different  language;  the 
revisions  simply  make  their  language 
the  same.  As  we  explain  below,  none  of 
these  changes  is  substantive:  They  only 
improve  the  consistency  and  clarity  of 
the  rules. 

U.OOAand  n4.00A 

In  14.00A  and  114. OOA,  we  describe 
some  of  the  components  of  the  immune 
system.  There  are  no  charges  from  the 
NPRM. 

U.OOBand  114.00B 

In  final  14.00B  and  114.00B,  we 
discuss  connective  tissue  disorders.  In  a 
technical  correction,  and  for  internal 
consistency,  we  changed  the  proposed 
phrase  "connective  tissue  disease"  in 
the  first  paragraph  and  throughout  the 
preface  to  "connective  tissue  disorder." 
This  is  a  more  accurate  description  of 
the  disorders.  Moreover,  the  two 
phrases  were  used  interchangeably  in 
the  NPRM;  the  revision  now  uses  only 
one  phrase  throughout.  We  also  changed 
the  reference  to  "The  American 
Rheumatism  Association"  in  proposed 
14.00B1  to  the  current  name.  "The 
American  College  of  Rheumatology." 

For  consistency,  we  revised  the 
language  we  had  proposed  as  the  second 
paragraph  of  14.00B  so  that  it  better 
reflected  the  language  we  had  proposed 
in  the  first  paragraph  of  114.00B  (now 
the  third  paragraph  in  final  114.00B). 
We  also  made  minor  changes  to  tlie 
third  paragraph  cf  final  114.003  so  that 
botti  paragraphs  would  say  the  same 
thing. 

The  final  language  in  the  second 
paragraph  of  14.00B  is  almost  identical 
to  the  proposed  language.  The  most 
significant  difference  is  that  we  deleted 
the  proposed  opening  statement  from 
the  NPRM,  "Each  of  these  disorders 
should  be  differentiated  diagnostically 
*  *   *►"  for  conformity  with  the 
childhood  rules.  Although  the  clause 
was  true,  we  believe  that  it  is  inherent 
in  the  remaining  language  of  the 
paragraph,  as  well  as  being  a  basic 
principle  of  disability  evaluation  that 


neea  noi  oe  repeaieu  in  Uiis  partiuul»u 
context. 

We  expanded  the  tljird  paragraph  of 
final  14  OOB  from  the  NPRM  to 
incorporate  language  that  was  formerly 
in  proposed  Listings  14.02-14.06  and 
114.02.  We  simplified  those  hstings. 
each  of  which  repeated  the  same 
provisions  about  duration  of  active 
disease  despite  prescribed  therapy,  by 
incorporating  the  language  into  the 
preface  and  replacing  the  repetitious 
criteria  in  the  listings  with  cross- 
references  to  the  preface.  We  describe 
our  reasons  for  this  change  in  greater 
detail  in  the  public  comments  section  of 
this  preamble.  However,  the  revision  is 
merely  editorial,  not  substantive. 

In  tne  fourth  paragraph  of  the  final 
adult  rules  in  14. OOB,  we  made  two 
technical  corrections,  but  no  substantive 
changes.  We  replaced  the  abbreviation 
"SAL"  with  "SLE,"  for  systemic  lupus 
erythematosus,  and  we  replaced  the 
phrase  "undifferentiated  connective 
tissue  disease"  with  "undifferentiated 
connective  tissue  disorder."  as  already 
described.  We  did  not  change  the 
language  of  the  fifth  paragraph  cf  the 
adult  rules  from  the  proposed  language 
in  the  NPRM. 

In  the  sixth  paragraph  of  final  14.008. 
we  revised  the  first  sentence  to  refer  to 
"any  gainful  activity,"  which  is  the 
standard  of  severity  in  the  listings,  as  set 
forth  in  §§404.1525  and  416  925, 
instead  of  the  proposed  "gainful  work 
activities."  This  is  a  technical  correction 
for  consistency  among  the  rules.  We 
also  added  a  sentence  describing  our 
use  of  the  word  "severe"  in  these 
listings.  We  explain  this  addition,  and 
our  reasons  for  making  it.  in  the  public 
comments  section  of  this  preamble.  We 
added  the  latter  sentence  to  the  sixth 
paragraph  of  final  114. OOB. 

We  made  only  minor  editorial 
revisions  in  final  14.C0B1-3  (for 
example,  by  deleting  the  word  "Listing" 
before  the  listing  numbers  for 
consistency  with  other  body  system 
listings).  In  response  to  a  comment,  we 
revised  14  0034.  Polymyositis  or 
dermatomyositis.  to  provide  more 
information  about  the  criteria  for  muscle 
weakness  in  final  Listing  14.05.  We  also 
updated  the  terminology  by  replacing 
the  references  to  SCOT  and  SGPT  with 
the  more  current,  generic  term 
"aminotransferases." 

In  response  to  a  comment,  we  added 
a  discussion  of  so-rolled  overlap 
syndromes  to  final  14.00B5.  We  also 
indicate  that  these  syndromes  are  to  be 
evaluated  under  Listing  14.06. 
Undifferentiated  connective  tissue 
disorders. 

Finally,  we  made  a  number  of 
nonsubstantive  editorial  revisions  to  the 
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childhood  rules  in  114. OOB  in  addition 
to  those  already  mentioned.  We  divided 
the  first  paragraph  of  the  NPRM  into 
three  separate  paragraphs  for  clarity  and 
better  conformity  with  the  paragraphs  in 
the  corresponding  adult  rules.  We 
added  a  new  fourth  paragraph,  which  is 
identical  to  the  fifth  paragraph  of 
14. OOB.  to  stress  the  importance  of 
considering  the  effects  of  treatment  in 
connective  tissue  disorders;  the  addition 
is  only  for  consistency  between  "the 
adult  and  childhood  rules. 

We  also  established  a  new  114  OOC  to 
include  allergies  (also  in  conformity 
with  the  adult  rules).  We  also  moved  the 
second  and  third  paragraphs  of 
proposed  114. OOB.  dealing  with  growth 
impairments  and  Kawasaki  disease,  into 
the  new  section.  We  did  this  because 
both  of  these  paragraphs  provide 
guidance  about  cross-referring  to  other 
listings:  The  second  paragraph  of 
proposed  114  OOB  provided  that  growth 
impairments  could  be  evaluated  under 
the  listings  in  100.00.  and  the  third 
paragraph  provided  cross-reference 
listings  for  Kawasaki  disease.  Inasmuch 
as  the  guidance  on  allergic  disorders 
refers  to  evaluation  under  the 
appropriate  body  system  listing,  we 
believe  that  it  is  clearest  to  group  all 
three  paragraphs  together  under  the 
same  heading. 

14  OOC  and  114.000 

Final  14.00C  of  part  A  states  that 
allergic  disorders  are  discussed  under 
the  appropriate  listing  for  the  affected 
body  system.  We  made  no  substantive 
changes  from  the  NPRM  in  this 
paragraph.  In  a  technical  clarification, 
we  added  the  phrase  "and  evaluated." 
to  the  sentence  to  make  it  clear  that 
allergic  disorders  are  both  discussed 
and  evaluated  under  the  appropriate 
listing  for  the  affected  body  system. 

Final  114. OOC  of  part  B  is  new.  As  we 
have  explained,  we  established  the 
section  in  order  to  include  the  same 
guidance  about  allergic  disorders  in  the 
childhood  rules  as  is  in  the  adult  rules. 
We  also  moved  the  paragraphs  about 
growth  impairments  and  Kawasaki 
disease  from  proposed  114. OOB  into  this 
new  section  for  reasons  already  given. 
We  also  added  a  heading,  for  clarity.  In 
a  technical  revision,  we  revised  the 
provision  on  Kawasaki  disease  to  better 
state  our  original  intent.  The  proposed 
language  could  have  suggested  that 
Kawasaki  disease  is  not  a  multisy.stem 
impairment  when,  in  fact,  oil  we  meant 
to  say  was  that  disea.se  of  the  coronary 
arteries  is  the  usual  cause  of  listing-level 
disease. 

Because  we  added  this  new  section  in 
the  childhood  rules,  we  redesignated 
pnpo.st'd  114  OOC,  on  HIV  infection,  to 


114.00D.  This  also  makes  the  lettering  of 
the  childhood  preface  correspond  to  the 
lettering  in  the  adult  preface. 

14.02-14.07  and  114.02-114  07     The 
Non-HIV  Listings 

14.02  and  114.02    Systemic  Lupus 
Erythematosus 

The  final  rules  move  former  Listing 
10.04  to  14.00.  renumber  it  as  Listing 
14.02,  and  change  the  heading  from 
"Disseminated  lupus  erythematosus"  to 
"Systemic  lupus  erythematosus"  to 
conform  to  the  current  nomenclature  for 
this  disease.  They  also  establish  a  new 
Listing  114.02  for  systemic  lupus 
erythematosus  in  children  that  is  nearly 
identical  to  the  adult  rule,  but  includes 
criteria  for  the  possible  limiting  effects 
unique  to  children  that  are  not  included 
in  the  adult  rules. 

In  the  final  adult  rule,  we  expanded 
and  revised  the  criteria  formerly  in 
Li-sting  10.04  to  focus  on  and  delineate 
severe  functional  loss.  We  also  removed 
the  requirement  that  this  disorder  be 
established  by  a  positive  lupus 
erythematosus  (LE)  preparation,  biopsy, 
or  positive  anti-nuclear  antibody  (ANA) 
test  in  favor  of  the  currently  accepted 
1982  criteria  of  the  American  College  of 
Rheumatology  for  classification  of  this 
disease  (cited  in  final  14.0081).  Both 
final  Listings  14.02A  and  114.02A 
describe  listing-level  abnormalities  in  a 
single  organ  or  body  system,  whereas 
final  Listings  14.02B  and  114.02B 
describe  disability  resulting  from 
functional  loss  of  lesser  severity  than  in 
Listing  14.02A  or  114. 02A  in  two  or 
more  organs  or  body  systems,  with 
severe  documented  constitutional 
symptoms  and  signs. 

We  revised  both  listings  from  the 
proposed  language  in  the  NPRM  in 
response  to  public  comments  and  for 
technical  reasons.  For  reasons  we  have 
already  explained,  we  removed  the 
criteria.  "Documented  *  *  *  by  a 
longitudinal  clinical  record  of  at  least  3 
months  demonstrating  active  disease 
despite  prescribed  therapy  during  this 
period  with  the  expectation  that  the 
disease  will  remain  active  for  12 
months,"  from  the  proposed  language  in 
the  first  paragraph  of  Listings  14.02  and 
114.02,  as  well  as  the  similar  language 
in  Listings  14.02B  and  114.02B:  the 
criteria  now  appear  in  the  third 
paragraph  of  14. OOB  and  the  fifth 
paragraph  of  114. OOB  and  are  applicable 
to  all  connective  tissue  disorders. 

In  final  Listings  14.02A  and  114  02A, 
we  made  minor  technical  revisions  to 
several  of  the  cross-references  to  other 
listings  so  that  the  listing  now  refers  to 
other  listing  sections,  rather  than  to 
individual  listings.  The  change  makes 


our  method  of  cross-referencing 
consistent  within  the  two  listings. 
Moreover,  by  referring  to  entire  body 
system  listing  sections  instead  of 
individual  listings,  we  ensure  that 
Listings  14.02  and  114.02  will  remain 
current  if  the  numbering  changes  as 
other  body  system  listings  are  revised. 

In  response  to  a  comment,  we  added 
a  new  Listing  114.02A3  for  muscle 
involvement.  The  same  criterion  already 
appears  in  the  adult  rules  at  Listing 
14.02A2.  The  addition  of  the  new 
criterion  required  us  to  renumber  the 
subsequent  criteria.  We  also  reversed 
the  order  of  the  criteria  for  endocrine 
and  skin  involvement  so  that  they  are  in 
the  same  order  that  they  appear  in  the 
cross-referenced  listings.  In  response  to 
a  comment,  we  also  added  a  cross- 
reference  to  final  listing  14,04D  to 
include  listing-level  Raynaud's 
phenomena  under  final  Listings 
14.02A.5  and  114.02A6. 

As  we  explain  in  the  public  comment 
section  of  this  preamble,  we  also 
changed  the  phrase  "severe, 
documented,  incapacitating 
constitutional  symptoms  and  signs" 
from  proposed  Listings  14.02B  and 
114. 02B  to  "significant,  documented, 
constitutional  symptoms  and  signs"  in 
order  to  clarify  the  phrase  and  make  if 
consistent  with  language  in  final 
Listings  14.03  and  14.04. 

14.03  and  1 14.03    Systemic  Vasculitis 

The  final  rules  move  prior  Listing 
10.03  to  section  14.00,  renumber  it  as 

Listing  14.03,  and  change  the  heading 
from  "Polyarteritis  or  periarteritis 
nodosa  (established  by  biopsy)"  to 
"Systemic  vasculitis"  to  correspond 
with  currently  accepted  medical 
nomenclature.  We  also  expanded  this 
listing  to  emphasize  the  spectrum  of 
va.sculitic/arteritic  syndromes  that  can 
preclude  any  gainful  activity.  These 
syndromes  include  classical 
polyarteritis  nodosa,  aortic  arch 
arteritis,  giant  cell  arteritis,  Wegener's 
granulomatosis,  and  vasculitis 
associated  with  other  connective  tissue 
disorders. 

The  only  changes  from  the  NPRM 
language  in  final  Listing  14  03  are  those 
that  we  have  already  described  in 
connection  with  final  Listing  14.02.  We 
deleted  the  language  about 
documentation  of  active  disease  for  3 
months  despite  therapy  and  the 
expectation  of  persistence  for  12  months 
from  the  opening  paragraph  of  Ihe 
listing  and  the  similar  langiiaj;e  in 
Listing  14  03B,  because  the  provisions 
are  now  in  the  third  paragraph  of  fir.':! 
14. OOB.  We  also  changed  the  phrase 
"severe,  documented,  constitutional 
symptoms  and  signs"  in  proposed 
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14.03B  to  "significant,  documented, 
constitutional  symptoms  and  signs" 
consistent  with  our  revisions  in  Listings 
14.02.  14.04.  and  114.02. 

The  childhood  listing  for  systemic 
vasculitis,  114.03,  is  unchanged 
substantively  from  the  NPRM.  We  made 
a  minor  language  change  for  clarity,  but 
the  listing  still  cross-refers  to  the  aduU 
rules  in  Listing  14.03.  and  also  includes 
a  criterion  for  growth  impairment. 

J  4.04  and  114.04    Systemic  Sclerosis 
and  Scleroderma 

The  final  rules  move  prior  Listing 
10.05  to  section  14.00.  renumber  it  as 
Listing  14.04.  and  change  the  title  from 
"Scleroderma  or  progressive  systemic 
sclerosis  (the  difhise  or  generalized 
form)"  to  "Systemic  sclerosis  and 
scleroderma."  We  deleted  the  term 
"progressive"  from  the  title  because  it 
was  redundant.  The  criteria  in  final 
Listing  14.04  describe  systemic  disease 
of  severity  that  precludes  performance 
of  any  gainful  activity  for  the  requisite 
duration.  The  proposed  criteria  provide 
greater  specificity  in  describing  listing- 
level  severity  in  the  extremities  and 
target  organs  (i.e..  lungs,  heart,  kidneys). 

We  changed  the  NPRM  language  in 
tlie  same  way  we  have  already  described 
in  connection  with  final  Listing  14.02. 
We  deleted  the  language  about 
documentation  of  active  disease  for  3 
months  despite  therapy  and  the 
expectation  of  persistence  for  12  months 
from  the  opening  paragraph  of  the 
listing  and  the  similar  language  in 
Listing  14.04B,  because  the  provisions 
are  now  in  tlie  third  paragraph  of  final 
14.00B.  We  also  changed  the  phrase 
"severe,  documented,  constitutional 
symptoms  and  signs"  in  proposed 
14.03B  to  "significant,  documented, 
constitutional  symptoms  and  signs" 
consistent  with  our  revisions  in  Listings 
14.02.  14.03.  and  114.02. 

In  response  to  a  comment,  we  made 
a  minor  revision  in  final  Listing  14.04D. 
We  replaced  the  word  "with"  with  the 
phrase  "characterized  by"  to  clarify  our 
original  intent  that  the  phrase  "digital 
ulcerations,  ischemia,  or  gangrene" 
describes  the  severe  Raynaud's 
phenomena  in  the  li.sting. 

We  added  a  separate  childhood  listing 
because  these  disorders  may  be 
manifested  differently  in  children  than 
in  adults.  Moreover,  even  when  the 
manifestations  are  similar,  the  impact 
on  a  child's  growth,  development,  and 
age-appropriate  functioning  may  be 
more  serious  than  the  impact  on  an 
adult's  ability  to  perform  work-related 
activity.  We  revised  proposed  Listing 
114.04  by  adding  cross-references  to  the 
documentation  requirements  in  14.00B3 
and  114.00B  in  the  opening  paragraph. 


The  revision  is  for  consistency  with  the 
corresponding  adult  section  and  is  not 
substantive. 

We  also  revised  the  cross-references 
to  other  listings  in  final  Listings  14.04A 
and  114.04B  so  that  both  listings  now 
refer  to  entire  listing  sections,  rather 
than  to  individual  listings.  This  makes 
the  cross-references  consistent  with 
those  in  final  Listings  14.02A  and 
114. 02A.  and  ensures  that  the  listings 
will  remain  current  when  other  body 
systems  are  revised. 

1 4.05  and  114.05    Polymyositis  or 
Dermatomyositis 

The  prior  listings  formerly  codified  in 
lO.OOff  did  not  include  listings  for 
polymyositis  or  dermatomyositis.  We 
added  the  new  adult  listing  to  recognize 
the  potential  for  a  disabling  work- 
related  functional  deficit  in  some 
patients  with  chronic  refractory 
myopathy.  We  added  a  separate 
childhood  listing  because  these 
disorders  may  be  manifested  differently 
in  children  than  in  adults.  Moreover, 
even  when  the  manifestations  are 
similar,  the  impact  on  a  child's  growth, 
development,  and  age-appropriate 
functioning  may  be  more  serious  than 
the  impact  on  an  adult's  ability  to 
perform  work-related  activity. 

In  response  to  public  comments,  we 
added  a  discussion  on  evaluating 
severity  of  muscle  weakness  to 
proposed  14.00B4  and  changed  the 
cross-reference  in  final  Listing  14.05A 
from  11.12B  to  14.00B4.  In  response  to 
another  comment,  we  also  revised  final 
Listing  14.05B1  to  better  describe 
impairment  of  swallowing.  We  describe 
these  changes  in  greater  detail  in  the 
public  comments  section  of  this 
preamble. 

We  made  only  minor  revisions  to  the 
final  childhood  listing.  As  in  final 
Listing  114.04.  we  added  cross- 
references  to  the  appropriate 
documentation  requirements  in  final 
14.00B4  and  114.00B.  We  also  revised 
the  remainder  of  the  listing  language  for 
consistency  with  other  listings. 

14.06  and  114.06    Undifferentiated 
Connective  Tissue  Disorders 

We  added  new  undifferentiated 
connective  tissue  disorders  listings  in 
parts  A  and  B  because  some  individuals 
can  be  disabled  at  the  listing-level  by 
connective  tissue  disorders  that  cannot 
be  classified  with  an  exact  diagnosis. 

In  response  to  a  comment  about  the 
NPRM,  we  added  to  final  Listing  14.06 
a  cross-reference  to  Listing  14.04.  In 
response  to  another  comment,  we 
revised  final  Listing  114.06  to  change 
the  cross-reference  from  Listing  14.06  of 


the  adult  listings  to  Listings  114.02  or 
114.04  of  the  childhood  listings. 

14.07    Immunoglobulin  Deficiency 
Syndrome  or  Deficiencies  of  Cell- 
Mediated  Immunity,  Excepting  HIV 
Infection:  114.07  Congenital  Immune 
Deficiency  Disease 

We  added  new  Listing  14.07  to 
provide  criteria  for  adults  comparable  to 
those  we  formerly  included  for  children 
in  Listing  110.09  (now  final  Listing 
114.07),  The  listing  provides  criteria 
with  which  to  evaluate  immunoglobulin 
deficiency  syndromes  and  deficiencies 
of  cell-media?fd  immunity,  excepting 
HIV  infection. 

In  the  final  rule,  we  reorganized  the 
language  of  proposed  Listing  14.07  in 
order  to  make  it  consistent  with  Listing 
114.07.  The  reorganization  does  not 
change  the  criteria. 

We  moved  prior  Listing  110.09  to 
section  114  00.  renumbered  it  as  Listing 
114,07.  and  changed  the  heading  from 
"Immune  deficiency  disease"  to 
"Congenital  immune  deficiency 
disease."  As  in  the  foregoing  listings 
and  throughout  these  listings,  we 
revised  the  language  of  proposed  Listing 
114.07A1  to  make  it  consistent  with 
final  Listing  14.07.  Because  of  this 
revision,  we  have  deleted  the 
requirement  from  proposed  Listing 
114.07A1  that  the  episodes  of  recurrent, 
severe  infections  must  have  occurred  in 
the  5  months  prior  to  adjudication.  This 
additional  requirement  was  not  only 
inconsistent  with  the  adult  rules,  but 
would  have  made  the  childhood  listing 
more  stringent  than  the  aduU  listing  and 
would  have  been  difficult  to  implement 
in  our  case  adjudications  at  the  various 
levels  of  appeal. 

The  HIV  Listings 

In  response  to  the  many  comments  we 
received  about  the  proposed  rules  for 
evaluating  HIV  infection,  we  have 
extensively  revised  the  final  rules  from 
the  NPRM.  The  following  are  some  of 
the  most  important  changes  in  the  final 
rules.  Thereafter,  we  provide  a  summary 
of  all  of  the  final  provisions  pertaining 
to  HIV.  beginning  with  final  14.00D  and 
114.00D  of  the  prefaces. 

Reorganization  and  Simplification 

The  most  obvious  change  we  made  to 
the  proposed  rules  in  response  to  public 
comments  was  to  reorganize  and  rewrite 
the  proposed  HIV  infection  listings 
(14.08  and  114.08).  Wc  did  so  in 
response  to  many  conimenters"  concerns 
about  the  complexity  of  the  proposed 
listings,  and  suggestions  that  we  include 
additional  manifestations  of  HIV 
infection  in  the  listings  and  delete  or 
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modify  some  of  rr. 
proDOsed. 

\\anv  commenlers  pointed  out  that 
lie  proposed  listings  were 
unr.ecessanly  complex  and  repetitive 
for  Social  Security  disability  evaluation 
purposes.  This  was  primarily  because 
we  had  included  in  the  listings  both  the 
CDC's  criteria  defining  AIDS  and  other 
manifestations  of  symptomatic  HIV 
infection  we  deemed  appropriate  for 
inclusion  in  our  listings,  even  though 
they  are  not  AIDS-defining  under  the 
CDC  surveillance  definition.  As  we  have 
already  explained,  however,  the  CDC's 
criteria  are  primarily  for  surveillance 
purposes,  not  for  the  evaluation  of 
disability;  therefore,  the  CDC  criteria 
contain  requirements  that  are  not 
necessary  in  our  program. 

For  instance,  tne  CDC  surveillance 
definition  contains  criteria  for 
establishing  the  diagnosis  of  AIDS  in  the 
presence  of  documented  HIV  infection, 
as  well  as  when  infection  is  not 
documented.  However,  both  categories 
include  a  number  of  opportunistic 
infections  in  common  that  establish  the 
diagnosis  of  AIDS;  for  example. 
Pneumocystis  carinii  pneumonia  and 
extrapulmonary  cryptococcosis  are 
included  in  both  categories  and, 
therefore,  are  repeated  within  the  CDC's 
sur\eillance  definition  of  AIDS.  As 
many  commenters  pointed  out,  whereas 
it  may  be  appropriate  for  the  CDC 
surveillance  definition  to  be  repetitive 
for  surveillance  purposes,  for  Social 
Security  disability  purposes  we  need 
only  be  satisfied  that  a  person  with  HIV 
infection  has  experienced  one  of  the 
manifestations  (for  example, 
Pneumocystis  carinii  pneumonia  or 
extrapulmonary  cryptococcosis)  to 
conclude  that  the  individual  has  a 
listing-level  impairment.  Therefore,  it 
was  unnecessary  for  us  to  have  listed 
these  infections  in  two  places  (proposed 
adult  Listings  14.08A2  and  C2.  and 
childhood  Listings  114.008A2  and  C2 
for  extrapulmonary  cr>'ptococcal 
infections,  and  proposed  adult  Listings 
14.08A8  end  B2.  and  childhood  Listings 
114.08A9  and  B2  for  Pneumocystis 
carinii  pneumonia)  when  the  outcome 
was  the  same  in  both  instances. 
Similarly,  the  CDC  surveillance 
definition  includes  several  separate 
criteria  for  Hodgkin's  and  non- 
Hodgkin's  lymphomas,  which  we  had 
li.sted  separately,  following  the  CDC 
surveillance  definition.  We  had  also 
proposed  to  include  other  lymphomas 
that  are  not  included  in  the  CDC 
surveillance  definition,  and  listed  them 
separately.  The  commenters  pointed  out 
that  we  were,  in  effect,  saying  that  any 
individual  who  has  HIV  infection  and 
any  lymphoma  would  have  an 


impairment  that  meets  our  listing  and 
that  there  was,  therefore,  no  need  to  list 
lymphomas  in  three  separate  places  as 
we  had  proposed  (i.e.,  in  proposed  adult 
Listings  14.08A6, 1,  and  J.  and 
childhood  Listings  114.08A6,  H,  and  I). 

Many  commenters  pointed  out  that  it 
was  also  unnecessary,  and  could  be 
unfair,  to  provide  specific  requirements 
for  the  diagnosis  of  each  manifestation 
of  HIV  infection  in  the  listings.  They 
pointed  out  that,  at  a  minimum,  we 
could  summarize  our  criteria  for 
establishing  the  existence  of  HIV 
infection  and  its  manifestations  in  the 
prefaces  to  the  listings;  i.e.,  14.00  and 
114.00.  (They  also  offered  comments 
about  our  rules  for  establishing  these 
findings,  many  of  which  we  adopted, 
and  whirJi  we  describe  later  in  this 
preamble.) 

In  the  final  adult  rules,  therefore,  we 
combined  the  criteria  in  proposed 
Listing  14.08A  with  the  criteria  in 
proposed  Listings  14.08B-L  and 
organized  them  first  by  etiology  of 
infection  (final  Listings  14.08A-D)  and 
then  by  type  of  manifestation,  regardless 
of  etiology  (final  Listings  14.08E-N).  We 
also  removed  the  specific 
documentation  requirements  for  each 
disease  or  manifestation  fix)m  the 
listings  and  consolidated  all 
documentation  requirements  with  the 
general  discussion  of  documentation  in 
final  14.00D3  and  D4.  We  removed 
duplicative  language  from  the  listings 
and  clarified  the  standards  established 
for  many  of  the  diseases.  We  made  the 
same  kinds  of  changes  to  the  childhood 
listings  in  114.00  and  114.08. 

Manifestations  of  HIV  Infection  in 
Women 

In  response  to  public  comments,  final 
Listing  14,08  now  also  includes  specific 
criteria  for  most  manifestations  of  HIV 
infection  that  are  common  in  women. 
Because  these  conditions  are  row 
included  in  the  listings,  we  deleted  the 
discussion  of  specific  conditions 
common  in  women  that  we  proposed  in 
14.00D  of  the  NPRM,  ahhough  we 
retained  and  augmented  that  section's 
general  discussion  of  women's  issues  in 
final  14.00D5.  The  final  listing,  which 
we  describe  in  greater  detail  below, 
explicitly  mentions  conditions  common 
to  women  and  provides  criteria  by 
which  we  will  determine  whether  a 
given  manifestation  is  of  listing-level 
severity.  We  provide  specific  responses 
to  the  many  comments  on  this  issue  in 
the  public  comments  section  of  this 
preamble. 


Listings  UOSM  lU.nflL  and  ::4.0aM: 
The  Functional  Criteria 

We  received  many  public  comments 
on  the  functional  criteria  in  proposed 
Listings  14.08M,  114.G8L.  and  114.08M. 
the  majority  of  which  were  unfavorable. 
The  proposed  rules  had  listed  several 
possible  manifestations  of  HIV  infection 
(for  example,  meningitis,  Kaposi's 
sarcoma,  mucosal  candidiasis,  and  oral 
hairy  leukoplakia),  and  clinical  and 
laboratory  findings  (for  example, 
anemia,  fever,  and  weight  loss)  that 
were  not  listed  as  stand-alone  medical 
manifestations  but  that,  in  conjunction 
with  functional  restrictions,  could 
establish  listing-level  HIV  infection. 

The  commenters  asked  us  to  delete  or 
substantially  revise  the  rules  for  a 
number  of  reasons.  Many  commenters 
asked  us  to  delete  the  rules  employing 
function.il  criteria  because  they  thought 
that  the  proposed  medical 
manifestations  were  sufficient  in 
themselves  to  establish  listing-level 
disability.  Many  of  these  commenters 
pointed  out  that  we  had  already 
incorporated  indicators  of  medical 
severity  by  requiring  the  conditions  in 
proposed  Listings  14.08M2, 114.08L1, 
and  114.08M2  to  be  "persistent  and/or 
resistant  to  therapy,"  and  by  requiring  a 
2-month  persistence  of  at  least  two  of 
the  medical  manifestations  in  proposed 
Listings  14.08M3,  114.08L2,  and 
114.08M3.  The  commenters  pointed  out 
that  to  require  functional  limitations  in 
addition  to  these  medical  requirements 
seemed  excessive  and  unfair.  For 
instance,  a  number  of  commenters 
thought  that  diarrhea  that  had  already 
persisted  for  2  months  and  was 
unresponsive  to  treatment  should  be 
enough  to  establish  disability,  and  need 
not  be  associated  with  another  medical 
manifestation  and  functional 
limitations. 

Some  commenters  thought  that  the 
mere  existence  of  .some  of  the 
manife.stations  (for  example,  pulmonary 
tuberculosis  or  vulvovaginal 
candidiasis)  was  in  itself  sufficient  to 
establish  disability  in  HIV-infecied 
individuals  and  that  no  indicator  of 
severity — either  medical  or  functional — 
was  necessary.  Others  offered 
suggestions  for  tying  some  of  the 
manifestations  to  a  lest  of  functioning 
while  making  some  of  the  other 
manifestations  stand-alone  medical 
listings  without  functional  criteria. 
Some  offered  suggested  criteria  for 
describing  medical  severity  for  ihe 
stand-alone  manifestations.  The  thrust 
of  these  suggestions  was  toward 
providing  medical  criteria  specific  to 
each  different  manifestation  instead  of 
the  more  general  criteria  for  persistence 
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and  unresponsiveness  to  treatment  we 
had  proposed. 

With  regard  to  the  functional  criteria 
themselves,  most  of  the  comments 
addressed  the  adult  criteria  in  proposed 
Listing  14.08M.  Many  people  said  that 
the  criteria  were  inappropriate  and  too 
difficult  to  meet.  Some  said  that  the 
criteria  were  originally  intended  for  the 
evaluation  of  mental  impairments  and. 
therefore,  could  not  be  used  to  evaluate 
physical  impairments,  especially  HIV 
infection.  (Of  these  comments,  many 
singled  out  the  criterion  of  marked 
limitation  of  social  functioning  in 
proposed  Listing  14.08M4b  as  being 
especially  inapt.)  Some  thought  that  this 
was  the  first  time  we  had  employed 
functional  criteria  in  the  physical 
listings  and  said  that  we  should  not  start 
with  }i!V  .r.fei:tion. 

M.rv  ( ;  r'lmenters  who  thought  that 
we  srcula  not  have  the  functional 
criteria  at  ail  recommended  that,  if  we 
must  have  functional  criteria,  we  should 
revise  the  proposed  rules  so  that 
meeting  only  one  of  the  functional 
criteria — instead  of  two,  as  we  had 
pmposed — would  suffice.  Some  thought 
that  we  should  incorporate  into  the 
listing  the  two  functional  criteria  we 
formerly  used  in  our  manual 
instructions,  believing  the  old  criteria  to 
be  less  stringent  than  the  proposed 
criteria.  Some  thought  that  we  should 
revise  the  language  of  the  functional 
criteria  to  make  them  more  specific  to 
HIV  infection.  Finally,  many 
commenters  said  that  our  definitions  of 
the  term  "marked"  in  proposed  14.00D 
with  respect  to  each  of  the  functional 
criteria  set  too  severe  of  a  standard. 

We  address  the  individual  comments, 
and  other  related  comments,  in  more 
detail  in  the  public  comments  section  of 
this  preamble.  Notwithstanding  the 
comments,  however,  we  have  decided  to 
retain  listings  that  permit  a  showing  of 
disability  based  on  an  individualized 
assessment  of  the  impart  of  a  person's 
HIV  infection  on  his  or  her  functioning 
in  the  broad  areas  of  activities  of  daily 
living,  social  functioning,  and 
concentration,  persistence,  or  pace. 
However,  we  have  also  extensively 
revised  the  rules  in  response  to  the 
comments,  and  we  believe  that  we  have 
addressed  many  of  the  commenters' 
concerns. 

We  have  addressed  most  of  the 
concerns  by  adding  listings  that  provide 
stand-alone  medical  criteria  for  most  of 
the  manifestations  that  were  in 
proposed  Listings  14.08M.  114. 08L,  and 
114.08M.  The  medical  criteria  in  the 
new  stand-alone  medical  listings  are 
specific  to  the  listed  manifestations. 
(For  reasons  we  explain  later,  we  have 
deleted  the  criterion  for  a  CD4  (T4) 


lymphocyte  count;  therefore,  there  are 
no  provisions  in  the  final  rules 
corresponding  to  proposed  Listings 
14.08M1  or  114.08M1.)  By  doing  this, 
the  functional  criteria  become  simply  an 
alternative  way  that  individuals  with 
most  of  the  manifestations  in  the 
proposed  rules  can  establish  that  they 
are  disabled  under  the  listings,  instead 
of  the  only  way. 

In  final  adult  Listing  14.08N.  we  now 
describe  episodic  manifestations. 
Listing  14.08N  thus  includes 
individuals  who  suffer  from  the  same 
manifestation  periodically  but  who  are 
not  necessarily  continuously  ill;  whose 
manifestations,  though  continuously 
present,  wax  and  wane  in  severity;  or 
who  suffer  episodes  of  different 
manifestations  that,  taken  together, 
demonstrate  listing-level  severity.  Final 
childhood  Listing  114.080  (which 
replaces  proposed  Listings  114.08L  and 
114.08M  and  applies  to  children  from 
birth  to  the  attainment  of  age  18) 
includes  all  manifestations  of  HIV 
infection  (both  episodic  and  t 
continuous).  Both  new  listings  include 
people  who  have  manifestations  that  are 
listed  in  the  preceding  medical  listings 
but  that  do  not  meet  the  medical 
criteria,  as  well  as  manifestations  that 
are  not  listed  in  final  Listings  14.08A- 
Mand  114.08A-N. 

For  reasons  we  explain  below,  the 
final  adult  listing,  14.08N,  now  includes 
only  three  functional  criteria — (1) 
activities  of  daily  living;  (2)  social 
functioning;  and  (3)  concentration, 
persistence,  and  pace — and  an 
individual  need  only  establish  marked 
limitations  in  one  of  the  three  areas  to 
show  an  impairment  that  meets  this 
listing.  We  have  also  revised  our 
definitions  of  the  term  "marked"  to 
clarify  its  applicability  in  HIV  cases. 
As  we  analyzed  the  comments,  we 
realized  that  many  of  them  were  based 
on  misconceptions  about  both  the 
proposed  rules  and  how  we  evaluate 
disability  in  general.  Although  we 
agreed  with  those  commenters  who 
expressed  concerns  that  some  of  the 
conditions  tied  to  the  functional  criteria 
in  the  proposed  rules  need  not  be  so 
tied — and  we  made  appropriate 
changes — we  could  not  agree  with  those 
commenters  who  stated  that  the 
proposed  functional  criteria  would  be 
used  to  deny  disability  benefits  or  to 
disqualify  some  individuals. 

Our  disability  evaluation  policies  do 
not  permit  denial  of  disability  benefits 
on  the  basis  that  an  individual's 
impairment(s)  does  not  impose 
functional  limitations  at  the  listing 
level.  We  use  the  listings  at  the  third 
step  of  our  sequential  evaluation 
processes  for  adults  and  children  to 


"screen  in."  i.e.,  allow,  individuals  who 
are  clearly  disabled.  (See  §§404.1520. 
416.920.  and  416.924  for  our  rules  on 
the  sequential  evaluation  processes.) 
Under  these  processes,  if  an  individual's 
impairment(s)  is  "severe"  but  does  not 
meet  or  equal  in  severity  any  listing,  we 
reach  no  conclusion  at  all  about 
disability.  Rather,  we  move  on  to  the 
next  step  of  the  process  and  look  at 
other  factors  to  resolve  that  ultimate 
issue.  We  may  use  the  criteria  described 
in  these  listings  to  find  that  an 
individual  is  disabled,  but  we  do  not 
use  the  criteria  to  find  that  an 
individual  is  not  disabled. 

Therefore,  the  nature  of  this  process  is 
such  that  any  time  we  include  a  new 
listing  in  appendix  1.  no  matter  what 
the  requirements,  this  is  an  advantage  to 
an  individual  who  applies  for  disability 
benefits  because  it  adds  a  new  way  we 
may  find  the  individual  disabled, 
without  adding  a  new  way  to  find  him 
or  her  not  disabled. 

As  in  the  proposed  rules,  the 
functional  criteria  in  these  final  rules 
serve  a  very  important  purpose — to 
provide  individuals  who  have  what  may 
at  first  seem  like  less  severe 
manifestations  of  HIV  infection,  or 
combinations  of  impairments  that 
would  not  fit  neatly  into  any  of  the 
purely  medical  listings,  with  a  listing 
their  impairments  can  meet.  The  listing, 
therefore,  provides  claimants  with  every 
opportunity  to  be  found  disabled  as 
early  in  the  evaluation  process  as 
possible.  We  believe  that  the 
commenters  who  argued  against  the 
functional  criteria  did  not  understand 
this  purpose  and  misinterpreted  what 
we  intended  to  be  a  very  beneficial  part 
of  the  listing.  This  was  partly  because 
we  did  not  explain  it  clearly  enough. 
But  it  was  also  because — as  the 
commenters  correctly  pointed  out — we 
need  not  have  limited  the  functional 
criteria  only  to  certain  specific 
manifestations,  that  some  of  the 
proposed  manifestations  were  in 
themselves  disabling,  that  some  of  the 
manifestations  in  the  listing  were  more 
medically  serious  than  others,  and  that 
we  could  have  provided  alternative 
medical  criteria  for  some  of  the 
manifestations  we  had  proposed. 

The  following  changes  respond  to  the 
commenters'  concerns  that  some  HIV- 
related  medical  conditions  were 
included  in  the  listings  only  in  relation 
to  functional  standards.  At  the  same 
time,  they  retain  the  flexibility  we  need 
for  making  favorable  disability 
determinations  at  the  listing  level  using 
functional  criteria. 
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1  S*jnd-Alone  Medical  Criteria 

We  re.  ev.  t'd  each  of  the  medical 
conditions  that  were  tied  to  functioning 
in  proposed  Listings  14.08M,  114. 08L, 
and  114.08M  and  attempted  to  draft  k 
medical  description  of  each  condition, 
at  1;  sting-level  severity,  that  did  not 
include  a  functional  evaluation.  In 
doing  so,  we  heeded  comments  pointing 
out  that  some  of  the  medical 
rpqu;r<^ments  in  proposed  Listing 
14  OSM  were  already  extremely  severe 
without  the  functional  criteria.  We  did 
not.  ho\v<>ver,  agree  with  those 
.  u.nm*;:  ;t>.'-s  who  thought  that  the  mere 
existence  of  each  of  the  manifestations 
should  be  enough  to  estabhsh  listing- 
level  severity.  Most  of  the 
nir.ii;fe<;tr3»ions  we  had  proposed  in 
L;>t:ng  14.08M  can  vary  in  severity, 
responsiveness  to  treatment,  and  their 
impact  on  functioning.  Therefore,  we 
believe  it  is  imperative  that  each 
nanifes'ation  be  described  by  criteria 
;.hat  define  listing-level  severity  if  it  is 
to  be  a  stand-alone  medical  listing. 

We  were  able  to  draft  stand-alone 
listings  for  ail  ;,';8  manifestations 
mc'jiJr^.:   n  ;p'.sed  Listings  14. 08M2, 
n4.usLl.  a.id  114. 08M2:  Pulmonary 
tuberculosis  m  final  Listings  14.08A1 
and  1 14  08A1   Kaposi's  sarcoma  in  final 
Listings  14  0HE2  and  114.08E2; 
pfripher.ii  neuropathy  in  final  Listings 
14  OHH  and  114. 08H,  and  pneumonia, 
bactKnai  or  ^Jngal  sepsis,  meningitis, 
septic  arthr-.tis,  and  endocarditis  in  final 
Listings  14  OaM  and  114. 08N.  We  were 
al^o  ahie  to  include  most  of  the 
conditions  included  in  proposed 
Listings  14.08M3,  114.08L2,  and 
1 14.08M3:  Mucosal  candidiasis, 
including  vulvovaginal  candidiasis,  and 
dermatological  conditions  in  final 
Listings  14.08B2  and  14.08F  and 
1 14.08B2  and  114.08F;  Herpes  zoster  in 
final  Listings  14.08D3  and  114.08D3; 
anemia,  granulocytopenia,  and 
thrombocytopenia  in  final  Listings 
14.C8G  and  114. 08G;  diarrhea  in  final 
Listings  14.08J  and  114.081;  and 
sinusitis  in  final  Listings  14.08M  and 
1 14.08N,  In  some  cases,  the  new  criteria 
consist  of  a  reference  to  another  listing 
(e  g.,  final  Listing  14.08G,  anemia,  as 
described  under  the  criteria  in  7.02).  In 
other  cases,  the  criteria  are  new  (eg., 
final  Listing  14.08D3,  Herpes  zoster 
either  disseminated  or  with 
multidermatomal  eniptions,  that  are 
resistant  to  treatment). 

We  did  not  include  fever,  weight  loss, 
and  oral  hairy  leukoplakia  as  stand- 
alone listings.  Fever  and  weight  loss  are 
not  medical  conditions  in  themselves, 
but  the  observable  outcome — i.e., 
signs^-of  medical  conditions.  We 
believe  that  there  are  few  people  whose 


sole  manifestation  of  HIV  infection  is  a 
persistent,  high  fever  without  any  other 
observable  problems;  indeed,  the 
individual  will  likely  have  other  signs 
and  symptoms  that  may  be  evaluated 
together  with  the  fever  Moreover,  any 
stand-alone  medical  listing  that  tried  to 
describe  listing-level  fever  would  have 
to  be  set  at  a  very  high  level,  would 
rarely  apply,  and  would  be  subject  to 
the  same  criticism  that  we  received 
about  some  of  the  manifestations  in  the 
proposed  functional  listings,  I.e.,  that  it 
is  too  severe.  We  believe,  therefore,  that 
it  would  be  better  to  evaluate  the  few 
individuals  who  suffer  only  from 
persistent  fever  (of  any  level)  in  terms 
of  their  functioning;  such  individuals 
may  be  fatigued  and  weak,  have 
difficulty  doing  their  daily  chores,  and 
may  even  be  confined  to  their  homes  or 
even  to  bed.  Final  Listings  14.08N  and 
114.080  also  allow  for  the  possibility 
that  the  individual's  fever  is  not 
constant,  but  recurrent,  which  we 
believe  is  a  more  realistic  possibility 
than  continuous  high  fever.  To 
underscore  these  points,  we  have 
included  fever  among  the  examples  of 
symptoms  and  signs  that  may  result  in 
the  functional  Hmitations  in  the  listing. 

Similarly,  weight  loss  is  already 
inherent  in  the  listings  for  HIV  wasting 
syndrome  and  growth  disturbance  (final 
Listings  14.081  and  114.081)  as  well  as 
the  aforementioned  new  listings  for 
diarrhea.  Individuals  who  have 
unexplained  weight  loss  or  weight  loss 
because  of  loss  of  appetite  may  have 
impairments  that  are  medically 
equivalent  to  one  of  these  listings  or  the 
new  functional  listings,  or  to  listings  in 
other  body  systems;  even  those  whose 
weight  loss  is  not  as  serious  as  in  final 
Listings  14.081  and  114.081  may  have 
symptoms  of  fatigue  and  weakness 
resulting  in  listing-level  functional 
re.strictions.  We  have  also  included 
weight  loss  among  the  examples  of  signs 
and  symptoms  that  may  result  in  the 
functional  limitations  of  the  listing. 

We  did  not  include  oral  hairy 
leukoplakia  as  a  stand-alone  medical 
condition  because  it  is  generally  an 
asym.ptomatic  condition  that  may 
persist  for  a  relatively  long  time  without 
interfering  with  the  individual's 
functioning.  We  believe,  therefore,  that 
each  case  will  have  to  be  evaluated  to 
determine  the  particular  effects  of  the 
manifestation  on  the  individual  under 
final  Listings  14.08N  or  1 14.080.  We 
also  did  not  include  from  the  proposed 
childhood  rules  parotitis,  or  the  clinical 
findings  of  splenomegaly, 
hepatomegaly,  and  generalized 
lymphadenopathy.  These  conditions 
and  clinical  findings  can  vary  greatly 
from  child  to  child  in  their  severity, 


i.it;  lical  significance,  and  impact  on  a 
child's  ability  to  function,  Because  of 
this,  it  is  not  possible  to  define  with 
solely  medical  criteria,  except  in  the 
most  extreme  terms,  a  level  of  .severity 
for  these  conditions  and  clinical 
findings  that  would  interfere  with  most 
children's  ability  to  engage  in  age- 
appropriate  activities  to  the  required 
degree. 

Final  Listings  14.08N  and  114.080  do 
not  list  specific  impairments.  We  made 
this  change  partly  in  response  to 
comments  suggesting  many  other 
possible  manifestations  of  HIV  infection 
for  inclusion  in  the  listing  and  partly 
because  it  is  logical.  Wa  decided  that 
instead  of  expanding  the  list  of 
manifestations,  we  could  respond  to  the 
commenters"  concerns  by  abandoning 
the  finite  list  of  HIV-related 
manifestations  and  referring  instead  to 
"manifestations  of  HIV  infection"  in 
general.  This  allows  for  consideration  of 
any  manifestations,  whether  identified 
in  the  listing  or  not.  We  have  also  added 
discussions  to  final  14  00D8  and 
114.0008,  the  sections  of  the  prefaces 
that  dHs<n-ibe  the  fimctional  criteria, 
explaining  that  these  listings  may  be 
used  not  only  to  evaluate  manifestations 
of  HIV  infection  that  are  not  included  in 
Listings  14.08A~M  and  114.08A-N,  but 
to  evaluate  manifestations  that  are  listed 
in,  but  do  not  meet  the  criteria  of,  tho.se 
listings. 

2.  Tlie  Functional  Criteria 

Many  commenters  expressed  concern 
that  the  functional  criteria  in  proposed 
Listing  14.08M  wt're  based  on  the 
functional  defii  its  described  in  the 
mental  impairment  listings  for  adults  in 
12.00  of  the  listings.  The  commenters 
were  concerned  that  these  criteria, 
therefore,  only  related  to  individuals 
with  mental  disorders  and  were  not 
appropriate  measures  of  severity  in  the 
case  of  individuals  with  HIV  infection. 
We  do  not  agree.  Although  adjudicators 
are  most  accustomed  to  applying  the 
functional  criteria  in  12.00  in  the 
context  of  mental  impairments,  those 
criteria  dos(Tibe  broad  areas  of 
functioning  that  are  relevant  to  any 
individual's  ability  to  work.  It  does  not 
matter,  for  example,  whether  an 
individunl's  ability  to  perform  activities 
of  daily  living  is  restricted  because  of 
memory  loss  or  hallucinations,  or 
whether  it  is  because  of  fatigue, 
headaches,  or  weakness  resulting  from  a 
manifestation  of  HIV  infection.  In  either 
event,  the  ability  to  perform  the  tasks  is 
compromised. 

Nevertheless,  we  realized  from  the 
comments  thnt  the  proposed  rules  may 
not  have  made  application  of  the 
functional  criteria  sufficiently  specific 
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to  the  evaluation  of  HlV-related 
impairments.  Therefore,  we  modified 
proposed  Listing  14.08M  to  more  clearly 
reflect  our  original  intent,  which  was  to 
expand  the  way  we  assess  the  severity 
of  HlV-related  impairments  at  the  listing 
level  beyond  the  use  of  strict  medichl 
criteria  by  using  brood  functional 
criteria.  We  had  hoped  to  include  in  the 
listings  (via  proposed  Listing  14.08M3) 
a  group  of  individuals  whom  we 
believed  would  be  very  difficult  to 
describe  in  strictly  medical  terms — 
individuals  who  become  ill  then 
improve,  only  to  repeatedly  become  ill 
again,  either  with  the  same 
manifestation  of  HIV  infection  or  with 
different  manifestations. 

Based  on  some  commenters'  questions 
about  the  applicability  of  the  proposed 
functional  criteria  to  physical  disorders, 
we  also  realized  that  proposed 
paragraph  14.08M4d.  repeated  episodes 
of  decompensation,  was  not  really  a 
measure  of  functioning  at  all,  but  a 
description  of  what  we  were  trjang  to 
address  in  this  listing.  Unlike  its 
purpose  in  the  mental  listings  (where 
decompensation  can  be  a  measurement 
of  an  individual's  ability  to  tolerate 
stress),  when  applied  to  HIV-related 
illnesses  the  criterion  measured  the 
persistence  and  frequency  of  episodes  of 
manifestations  of  HIV  infection;  in 
effect,  it  distinguished  between 
individuals  who  develop  and  recover 
from  only  one  or  two  isolated 
manifestations  of  HIV.  and  those  who 
have  a  pattern  of  repeated  episodes  of 
illness. 

Therefore,  we  removed  proposed 
Listing  14.08M4d  from  the  list  of 
functional  criteria,  modified  it  to  make 
it  more  specific  to  HIV.  and  used  it  as 
the  introductory  criterion  for  final 
Listing  14.08N.  The  final  listing  is  for 
the  evaluation  of  individuals  who  have 
repeated  manifestations  of  HIV 
infection.  We  also  revised  the  criterion 
in  response  to  commenters  who  pointed 
out  that  the  requirement  in  proposed 
paragraph  14.08M4d  for  the  episodes  to 
occur  3  times  a  year  or  once  every  4 
months  and  to  last  for  at  least  2  weeks 
was  unnecessarily  inflexible.  In  the 
third  paragraph  of  14.00D8  we  have 
retained  the  provision  that  the 
conditions  may  occur  on  an  average  of 
3  times  a  year,  or  once  every  4  months, 
and  each  last  at  least  2  weeks,  and  at  the 
same  time  we  provide  additio;:al 
flexibility.  Specifically,  we  now  provide 
that  the  episodes  may  also  last  for  less 
than  2  weeks  and  occur  substantially 
more  frequently  than  3  times  a  year  or 
every  4  months,  or  riiat  they  may  occur 
loss  frequently  than  3  times  a  year  or 
once  every  4  months  but  last 


substantially  longer  than  2  weeks  each 
time. 

In  response  to  commenters  who  asked 
us  to  include  criteria  for  some  of  the 
more  common  symptoms  and  signs  of 
individuals  who  do  not  have  dKI- 
defined  AIDS,  we  adopted  and 
expanded  language  from  Listing  14.02B, 
the  listing  for  systemic  lupus 
erythematosus,  about  which  we 
received  literally  thousands  of  favorable 
public  comments.  The  language  in  final 
Listing  14.08N  explains  that  disabifity 
under  this  listing  will  result  from 
"significant,  documented,  symptoms  or 
signs  (e.g..  fatigue,  fever,  malaise, 
weight  loss,  pain,  night  sweats)"  that 
cause  functional  limitations.  (Unlike 
Listing  14.023,  ive  do  not  provide  that 
there  must  be  both  symptoms  and  signs 
in  this  listing.  The  constitutional 
symptoms  and  signs  in  Listing  14.023 
help  to  define  the  sjTidrome  of  systemic 
lupus  erythematosus  and  its  severity.  In 
contrast,  the  criterion  in  final  Listing 
14.08N  includes  any  symptoms  or  signs 
that  can  be  the  cause  of  the  functional 
limitations  because  the  existence  of  the 
impairment  has  already  been 
established.) 

We  retained  the  three  remaining 
functional  criteria  as  the  standards  for 
measuring  functional  deficit.  Having 
more  accurately  described  the 
individuals  to  whom  we  intend  the 
listing  to  apply,  we  then  agreed  with 
commenters  who  stated  that  marked 
functional  restrictions  in  any  one  of  the 
categories  would  be  sufficient  to 
demonstrate  listing-le\'el  severity. 
Consequently,  final  Listing  14.0BN 
requires  marked  limitations  in  only  one 
of  the  three  broad  areas  of  functioning. 

We  want  to  reiterate,  however,  that 
we  retained  a  revised  version  of  the 
proposed  Listing  14.08M4d  criterion  in 
the  final  iLsting.  Our  intention  in 
modifying  and  relocating  the  criterion  is 
to  better  express  our  original  intent  and 
to  recognize  that  the  proposed  fourth 
criterion  was  not  a  "functional" 
criterion  in  this  listing  but  a  medical 
one.  We  believe  that  the  result  is  an 
improvement  over  the  proposed  rule. 
Individuals  with  less  serious 
manifestations  than  several  of  those  we 
had  proposed  in  Listing  14.08M2  and 
these  who  have  only  one  of  the 
manifestations  we  had  proposed  in 
Listing  14.08M3  will  now  be  able  to 
show  that  they  have  impairments  that 
meet  this  listing.  Furthermore,  even 
though  there  is.  in  effect,  no  change  in 
the  functional  severity  level  of  this 
listing  for  those  people  whose 
impairments  would  have  satisfied  one 
of  the  criteria  in  proposed  Listing 
14.08M4a  (activities  of  daily  living). 
14.08M4b  (social  functioning),  or 


14.08M4C  (concentration,  persistence,  or 
pace)  and  the  criterion  in  14  08M4d— 
thus  satisfying  two  of  the  proposed 
"functional"  criteria — we  have  made  the 
functional  criteria  more  accurate 
measures  of  an  individual's  true 
functional  limitations.  No  claimant  will 
have  to  establish  that  he  or  she  has 
marked  limitations  in  two  of  the  three 
true  areas  of  functioning  about  which  so 
many  of  the  commenters  were 
concerned.  In  this  way,  by  requiring  that 
a  claimant  show  marked  limitations  in 
only  one  of  the  three  functional  areas, 
the  area  of  social  functioning,  about 
which  many  commenters  were 
concerned,  becomes  only  one  way 
among  three  available  to  establish 
disability  at  the  listing  level  and  can 
only  benefit  claimants  by  providing 
another  area  in  which  to  document 
functional  restrictions.  However,  if 
social  functioning  is  not  markedly 
limited,  a  rJaimant  may  still  show 
listing-level  impairment  by 
demonstrating  marked  limitations  in 
one  of  the  other  areas,  activities  of  daily 
living  or  concentration,  persistence,  or 
pace. 

3.  The  Childhood  Functional  Criteria: 
Final  Listing  114.080 

We  also  did  not  adopt  the 
recommendations  of  commenters  who 
urged  us  to  eliminate  the  functional 
criteria  for  children  in  propo5»ed  Listings 
114.08L  and  114.08M.  These 
commenters  noted  that  our  regulations, 
in  §  416.926a,  already  allow  for  a 
finding  of  equivalence  when  the 
functional  limitation(s)  resulting  from  a 
child's  impairment(8)  is  the  same  as  the 
disabling  functional  consequences  of  a 
listed  impairment.  Therefore,  they  did 
not  believe  that  it  was  necessary  to 
restate  this  previously  establislied 
policy  within  the  context  of  this  li!aing. 

Although  we  agree  that  proposed 
Listings  114. 08L  and  114. 08M  were 
based  on  a  principle  similar  to 
functional  equivalence,  and  we  agree 
that  most  or  all  children  whose 
impairments  meet  the  criteria  of 
proposed  Listing  114. 08L  or  114. 08M 
would  have  been  found  disabled  based 
on  the  functional  equivalence  rule,  we 
did  not  want  to  take  the  chance  that  our 
riiles  would  be  misinterpreted  as  being 
more  advantageous  to  adults.  In 
addition,  the  concept  of  functional 
equivalence  applies  only  to  childhood 
SSI  claims  under  title  XVT  of  the  Act. 
Even  though  SSI  claims  constitute  the 
great  majority  of  childhood  disability 
applications,  it  is  possible  for 
individuals  under  age  18  to  apply  for 
disability  benefits  (both  as  disabled 
minor  children  and  as  workers)  under 
title  II.  The  rules  on  functional 
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equivalence  dn  not  appiy  in  these  cases, 
and  such  children  could  be 
disadvantaged  by  removal  of  the  rule. 

We  did  not  change  the  proposed 
childhood  functional  criteria  the  same 
way  we  changed  Lhe  aduit  criteria.  The 
adult  criterion  we  changed  (repeated 
episodes  of  decompensation)  is  not 
applicable  to  the  evaluation  of 
functioning  in  children.  Further,  the 
childhood  functional  criteria  vary 
depending  on  the  age  of  the  child.  We 
concluded  that  the  functional  criteria  in 
112  OOff  represent  the  best  way  to 
measure  broad  functional  restrictions  in 
children.  Consequently,  we  retained  the 
proposed  childhood  functional  criteria 
(which  cross-refer  to  Listings  112.02  and 
112.12). 

4  CD4  (T4)  Count 

Another  change  in  the  final  listings  is 
the  elimination  of  a  specific  criterion  for 
CD4  lymphocyte  count.  Proposed 
Listings  14.08M1  and  114.08M1  used  a 
CD4  count  of  less  than  or  equal  to  200 
cells/mm'  as  a  measure  of  the  severity 
of  immunodeficiency.  A  number  of 
public  commenters  questioned  why  we 
used  this  particular  criterion  to  evaluate 
impairment  severity.  Some  said  that 
individuals  with  higher  CD4  counts 
than  200  could  be  just  as  functionally 
Irnjted  and  suggested  that  we  use  a 
higher  CD4  count.  Some  commenters 
Mild  that  3  CD4  count  of  200  should,  in 
and  of  Itself,  be  sufficient  to  establish 
listing-Ievel  severity,  without  the  need 
to  show  functional  restrictions.  Others 
Slated  that  using  a  CD4  count  is  not 
appropriate  at  all  because  it  is  not  a 
good  indicator  of  impairment  severity. 

In  light  of  these  comments,  we 
reevaluated  the  listing  and  realized  that. 
whiie  a  low  CD4  count  (and  especially 
a  rapidly  declining  CD4  count)  is  an 
indicator  of  a  compromised  immune 
system  and  a  valuable  tool  for 
determining  when  to  institute 
prophylacTtic  treatment,  there  is  no 
consistent  correlation  between  a  given 
CD4  count  and  how  or  whether  an 
individual  is  functionally  impaired  by 
HIV  infection.  Individuals  with  high 
CD4  counts  m.ay  be  quite  severely 
limited,  while  others  with  very  low 
counts  may  be  able  to  continue  normal 
activities.  One  individual  who 
commented  on  our  proposed  rules 
related  his  own  story  of  living  with  HIV 
infection,  noting  that  he  continued  to 
feel  well  and  to  work  until  his  CD4 
count  was  well  below  100,  He  argued 
that  to  ba.se  our  rules  on  such  an 
unreliable  indicator  would  be  to 
unfairly  stigmatize  individuals  who  are 
able  to  function  well  despite  low  CD4 
counts 


Therefore,  we  decided  not  to  include 
a  specific  CD4  lymphocyte  count  as  a 
criterion  in  the  listings.  For 
informational  purposes,  we  have  also 
included  in  final  14.00D3,  14.00D4.  and 
114  00D4  general  statements  about  the 
role  CD4  counts  play  in  disease 
susceptibility. 

In  final  114.00D3,  we  also  retained 
guidance  that  permits  a  finding  of  the 
existence  of  HIV  infection  in  very  young 
children  based  on  a  CD4  count.  We  did 
this  because  these  tests  are  helpful  in 
making  the  difficult  diagnosis  of  HIV 
infection  in  infants.  However,  based  on 
a  commenter's  suggestion,  which  was 
consistent  with  other  information  we 
received,  we  extended  this  provision 
(which  we  had  proposed  to  apply  to 
children  up  to  15  months  of  age)  to 
cover  children  up  to  24  months  of  age. 

Provisions  of  the  Final  HIV  Rules 

14.00D    Human  Immunodeficiency 
Virus  (HIV)  Infection 

Final  14.00D  introduces  the  subject  of 
HIV  infection  and  lists  some  of  the 
information  that  is  important  in 
documenting  and  evaluating  the 
disease.  The  section  explains  what  is 
acceptable  evidence  of  HIV  infection 
and  its  manifestations.  It  provides 
definitions  of  some  of  the  terms  we  use 
in  the  listings,  including  the  terms 
associated  with  the  functional  listing, 
14.08N. 

We  extensively  revised  final  14. ODD, 
both  substantively  and  technically, 
based  on  public  comments.  In  place  of 
the  23  paragraphs  we  had  proposed  for 
14.00D  in  the  NPRM.  the  final  rules  are 
now  divided  into  8  numbered  sections. 
We  have  also  deleted  repetitious 
language  and  several  paragraphs  that  are 
no  longer  necessary  in  14.00D  because 
we  have  included  the  impairments  they 
described  in  Listing  14.08. 

14.00D1    HIV  Infection 

Final  14.00D1,  which  describes  "HIV 
infection"  and  "AIDS,"  corresponds  to 
the  first  paragraph  of  proposed  14  OOD. 
We  revised  the  final  language  to 
emphasize  that  an  individual  need  not 
have  CDC-defined  AIDS  to  have  an 
impairment  that  meets  or  is  equivalent 
in  severity  to,  the  listed  impairments  in 
final  Listing  14.08. 

J4.00D2     Definitions 

Final  14.00D2  is  a  new  section  we 
added  in  response  to  comments  asking 
us  to  define  some  of  the  terms  in  the 
listing.  The  final  section  defines  the 
terms  "resistant  to  treatment," 
"recurrent,"  "disseminated,"  and 
"significant  involuntary  weight  loss."  It 
states  that  the  first  three  terms  have  the 


same  general  meaning  as  used  by  the 
medical  community,  but  i  autions  that 
the  precise  meaning  of  the  terms  will 
necessarily  vary  depending  on  the 
specific  disea.se  or  condition  in 
question,  the  body  system  affected,  the 
usual  course  of  the  disorder  and  its 
treatment,  and  other  relevant 
circumstances.  We  then  provide 
definitions  of  the  three  terms. 

For  the  fourth  term,  "significant 
involuntary  weight  loss,"  which  is  used 
in  Listing  14.081,  we  explain  that  the 
term  does  not  describe  a  specific 
minimum  amount  or  percentage  of  body 
weight.  We  still  provide  that  we  always 
consider  an  involuntary  weight  loss  of 
10  percent  of  baseline  to  be  significant. 
However,  in  response  to  a  comment,  we 
now  also  provide  that  loss  of  less  than 
10  percent  of  body  weight  may  be 
significant,  especially  in  a  smaller 
person.  To  illustrate  the  principle,  we 
provide  examples  of  two  women, 
showing  when  weight  loss  of  less  than 
10  percent  of  body  weight  may  and  may 
not  be  significant. 

14.00D3     Documentation  of  HIV 
Infection;  14.00D4     Dorurncntation  of 
the  Manifestations  of  HIV  Infection 

Final  14.00D3  provides  our  standards 
for  documenting  the  existence  of  HIV 
infection  and  final  14  00D4  provides  our 

standards  for  documenting  its 
manifestations.  These  sections 
correspond  to  the  provisions  we  had 
proposed  in  the  third  through  seventh 
paragraphs  of  proposed  14  OOD, 
However,  in  response  to  many 
comments,  we  extensively  revised  these 
sections. 

We  revised  final  14.00D3  to  explain 
that,  even  though  the  medical  evidence 
must  include  documentation  of  the 
existence  of  HIV  infection  (which  is 
required  by  the  statute),  documentation 
may  be  by  laboratory  evidence  or  by 
other  generally  acceptable  methods 
consistent  with  the  prevailing  state  of 
medical  knowledge  and  clinical 
practice.  We  adopted  the  additional 
language  about  generally  acceptable 
methocis  of  diagnosis  from  comments 
pointing  out  that  many  claimants  will 
not  have  undergone  the  kinds  of  testing 
we  had  described.  Many  commenters 
noted  that  clinicians  do  not  always 
perform  laboratory  testing  for  HIV 
because  the  existence  of  HIV  infection 
can  be  inferred,  or  presumed,  based  on 
the  existence  of  certain  opportunistic 
infections.  These  commenters  pointed 
out  that  even  the  proposed  rules 
recognized  this  practice.  Some 
commenters  also  pointed  out  that  in 
many  instances  where  claimants  have 
been  tested  for  the  HIV,  the  test  results 
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The  set ; ion  is  then  divided  into  two 
parts:  14.00D3a.  which  describes  how 
HIV  infection  may  be  diagnosed 
definitively,  and  14.00D3b,  which 
describes  how  HIV  infection  may  be 
diagnos«d  presumptively — that  is,  be 
acceptably  documented  without  the 
definitive  laboratory  evidence  described 
in  14.00D3a.  In  response  to  comments 
with  which  we  agreed,  we  clearly  state 
in  final  14.00D3a  that  when  leboratory 
testing  for  HIV  infection  has  been 
performed,  every  reasonable  effort  must 
be  made  to  obtain  reports  of  the  results 
of  that  testing.  We  also  clarified  the 
language  to  explain  why  the  results  of 
a  positive  EUSA  screening  test  are 
ordinarily  verified  by  a  more  definitive 
tost  for  HIV  antibodies.  In  final 
14.00D3a(ii),  we  combined  the  tests 
specifically  for  HTV  antigen  into  one 
category,  and  included  tie  laboratory 
tests  named  in  the  proposed  listing  as 
examples.  VVa  also  added  cerebrospinal 
fiuid  specimens  to  this  category  of 
clinical  tests  to  make  the  adult  rules 
consistent  with  the  childhood  rules; 
even  though  such  testing  is  rare  in 
adults,  it  is  not  unheard  of.  In  response 
to  a  comment,  we  ex^panded  final 
14.00D3a(iii),  which  was  formerly  the 
fourth  example  in  the  fourth  paragraph 
of  proposed  14.00D,  to  include  other 
tests  that  are  acceptable  methods  of 
detecting  HIV  and  consistent  with  the 
prevailing  state  of  medical  krowledge. 

The  third  paragraph  of  final  14.00D3a 
has  been  adapted  from  the  second 
sontence  of  the  third  paragraph  of 
proposed  K.OOD.  In  response  to 
comments,  and  for  reasons  we  have 
already  explained  above  in  the  summary 
of  revisions  to  Listing  14.O8N.  we  clarify 
that,  even  though  the  level  or  rate  of 
decline  of  CD4  count  correlates  with  the 
extent  of  immune  depression,  a  reduced 
QM  count  alone  does  not  definitively 
diagnose  the  presence  of  HIV  infection 
or  provide  information  about  the 
severity  or  functional  effects  of  HIV 
infection;  additional  documentation 
will  always  be  necessarv'. 

Final  14.00D3b  describes  when 
documentetion  of  HIV  infection  is 
possible  without  definitive  laborator}' 
evidence,  it  states  that  HIV  infection 
may  be  documented  by  medical  history, 
clinical  and  laboratory  findings,  and 
diagnoses  shown  in  the  medical 
evidence,  provided  that  the 
documentation  is  consistent  with  the 
prevailing  state  of  medical  knowledge 
and  clinical  practice,  and  is  consistent 
with  the  other  evidence.  As  an  example, 
it  states  that  HTV  infection  will  be 
documented  if  the  individual  has  an 
oiportunistic  disease  predictive  of  a 


defect  in  cell-mediated  immunity,  and 
there  is  no  other  known  cause  of 
diminished  resistance  to  that  disease. 
This  is  a  provision  we  moved  from 
proposed  Listing  14.08A  as  part  of  our 
simplification  of  the  listing. 

Fmal  14.00D4  explains  Uie 
documentation  requirements  for 
opportunistic  diseases  and  other 
manifestations  of  HIV  infection.  It  is 
structured  in  the  same  way  as  final 
14.00D3,  with  a  section  (final  14.00D4a) 
describing  definitive  methods  of 
diagnosis,  and  a  section  (final  14.00D4b) 
describing  other  acceptable  methods  of 
diagnosis.  It  notes  that  every  reasonable 
effort  should  be  made  to  obtain 
whatever  specific  laboratory  evidence  is 
available.  If  only  hospitalization 
summaries  or  treating  physician  reports 
are  available,  this  evidence  should 
include  details  of  the  clinical  findings 
and  the  results  of  the  diagnostic  or 
microscopic  studies. 

As  in  final  14.O0D3,  we  have  added 
guidance  that  documentation  of 
manifestations  of  HTV  infection  may  be 
by  laboratory  evidence  or 
documentation  which  is  consistent  writh 
the  prevailing  state  of  medical 
knowledge  and  clinical  practice,  and 
consistent  with  the  other  evidence.  We 
have  also  included  in  final  14.00D4a  a 
discussion  of  the  relevance  of  CD4 
counts,  which  cross-refers  to  the 
discussion  in  14,00D3a. 

Final  14.00D4b  discusses  other 
acceptable  documentation  of 
opportunistic  diseases  and  other 
manifestations  of  HTV  infection.  In 
response  to  comments,  with  which  we 
agree,  we  have  clarified  the  explanation 
of  how  oppMDrtunistic  diseases  and 
manifestations  of  HIV  infection  may  be 
documented  by  medical  history,  clinical 
and  laboretorj-  findings,  and  diagnoses 
indicated  in  the  medical  evidence. 
Though  a  diagnosis  of  opportunistic 
disease  or  HIV  manifestation  may  not  be 
supported  by  a  definitive  test,  the 
diagnosis  is  acceptable  documentation 
provided  that  it  is  consistent  with  the 
prevailing  state  of  medical  knowledge 
and  clinical  practice  and  is  consistent 
with  the  other  evidence.  As  a  point  of 
clarification,  we  have  also  added  a 
discussion  about  cytomegalovirus 
(CMV)  disease,  which  presents  special 
documentation  issues.  Because  the  CMV 
is  an  organism  that  is  present  in  many 
individuals  who  are  not  ill.  a  positive 
serology  in  itself  does  not  confirm  that 
a  person  has  CMV  disease.  Therefore,  in 
this  circumstance,  we  require 
confirmation  by  biopsy  or  other 
generally  acceptable  methods <x3nsistent 
with  the  prevailing  state  of  medical 
knowledge  and  clinical  practice.  One 
such  method,  which  we  single  out  in 


the  new  paragraph,  is  diagnosis  by  an 
ophthalmologist  of  chorioretinitis 
caused  by  CMV. 

1 4.00D5    Manifestations  Specific  to 
Women 

The  two  paragraphs  of  final  14.00D5 
replace  the  tenth  through  twelfth 
paragraphs  of  proposed  14,O0D  and 
discuss  the  evaluation  of  HIV  infection 
in  women.  We  shortened  the  discussion 
of  manifestations  specific  to  women 
contained  in  proposed  14.00D  because 
we  have  incorporated  the  specific 
diseases  mentioned  in  the  proposed 
prefatory  language  directly  into  final 
Listings  14.08A5  (pelvic  inflammatory 
disease),  14.0802  (genital  herpes),  and 
14.08F  (vulvovaginal  candidiasis)  as 
stand-alone  medical  listings. 

In  final  14.00D5,  we  have  retained  the 
basic  guidance  from  the  NPRM  for 
evaluating  HIV  infection.  Both 
paragraphs  of  final  14.00D5  continue  to 
alert  adjudicators  to  give  careful 
consideration  and  scrutiny  to  tbe 
medical  evidence  when  evaluating  HIV 
infection  and  its  manifestations  in 
women. 

Tbe  first  paragraph  of  final  14.00D5 
corresponds  to  the  tenth  paragraph  of 
proposed  14.00D.  We  have  revised  it 
slightly  following  the  publication  of  the 
NPRM  because  most  women  with  severe 
immunosuppression  do,  in  fact,  exhibit 
the  same  kinds  of  manifestations  that 
men  do,  and  the  HTV  infection  need  not 
necessarily  be  in  the  end  stages  for  this 
to  happen.  However,  in  addition  to 
these  manifestations,  HIV  infection  does 
have  effects  in  some  women  that  are 
different  from  those  in  men  with  the 
disease,  sometimes  by  increasing  the 
frequency  and  resistance  to  treatment  of 
conditions,  including  g}'necologic 
conditions,  that  occur  in  women  who  do 
not  have  HIV  infection.  We  have, 
therefore,  revised  the  last  two  sentences 
of  the  paragraph  to  say  that  HTV 
infection  may  have  different 
manifestations  in  women  than  in  men, 
and  that  adjudicators  must  carefully 
scrutinize  the  medical  evidence  and  be 
alert  to  the  variety  of  medical  conditions 
that  are  both  specific  to  women  end 
common  in  the  female  population,  but 
may  be  more  severe  because  of  the  HIV 
infection. 

The  second  paragraph  of  final 
14.00D5  includes  material  that  was  in 
the  remaining  two  paragraphs  of  the 
NPRM  and  explains  the  foregoing 
principles  in  more  detail.  Because  we 
have  incorporated  the  most  important 
conditions  specific  to  women  directly 
into  the  listing,  we  now  no  longer  slate 
that  gynecologic  conditions  may  resuh 
only  in  equivalence  determinations 
under  the  listings.  Instead,  we  provide 
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that  man.ffs'atior.s  of  HIV  infection  in 
Aonen  may  be  evaluated  under  the 
spe?  :ric  listing  criteria  (such  as  Listing 
14  OhE.  which  explicitly  lists  cervical 
cancer),  under  an  applicable  general 
listing  category  (such  as  final  Listing 
14.08A5).  or  under  final  Listing  14.08N 
(which  considers  the  specific  impact  of 
an  impairment(s)  that  does  not 
otherwise  meet  a  listing  on  the 
individual's  ability  to  function).  We 
believe  that  final  Listing  14.08N  will  be 
especially  useful  in  cases  of  women 
who  do  not  suffer  from  a  continuous, 
listing-level  manifestation  of  HIV 
infection,  but  suffer  exacerbations  and 
remissions  of  their  manifestation,  or  a 
number  of  consecutive  different 
manifestations. 

U.00D6    Evaluation 

Final  14.00D6  gathers  under  one 
heading  the  three  paragraphs  of  the 
NPRM  that  addressed  issues  of 
evaluation:  the  second,  thirteenth,  and 
last  paragraphs  of  proposed  14.00D. 

We  consolidateo  the  repetitive 
language  in  these  paragraphs  but 
retained  the  discussion  of  the  need  to 
evaluate  the  impact  of  all  impairments 
in  individuals  with  HIV  infection.  We 
changed  the  second  sentence  of  the  first 
paragraph  of  final  14.00ID6  (the  second 
paragraph  of  proposed  14.00D)  to 
emphasize  that  equivalence  to  other 
listings  must  be  considered  in 
evaluating  an  individual's  HIV  disease 
or  condition.  We  also  revised  the 
subsequent  discussion,  which  was 
adapted  from  the  thirteenth  paragraph 
of  proposed  14.00D,  but  which  was 
confined  to  mental  manifestations  in  the 
proposed  rules.  The  final  rule  refers  to 
both  mental  and  physical  impairments 
and  removes  any  implication  that  we 
did  not  consider  that  mental  signs  and 
symptoms  could  be  manifestations  of 
HIV  infection. 

We  also  explain  that  some  individuals 
with  HIV  infection  may  have 
impairments  that  are  less  than  listing- 
level  severity,  but  still  may  be  disabling. 
Evaluation  of  these  cases  should 
proceed  through  the  final  steps  of  the 
sequential  evaluation  process. 

14  00D7     Er'^rt  of  Treatment 

Final  M  0OD7  ;>  an  expanded  version 
of  the  fourteenth  paragraph  of  proposed 
14  OOD  It  discusses  the  need  to  evaluate 
the  impacrt  of  treatment  in  individuals 
with  HIV  infection.  In  response  to 
public  comments,  with  which  we 
agreed,  we  f  larified  the  first  and  second 
sentences  of  t.ne  proposed  paragraph  by 
specifirallv  referring  to  both  the 
potential  benefits  and  the  potential 
adverse  effects  of  treatment.  We 
expanded  the  explanation  dealing  with 


individual  responses  to  treatment  to 
further  emphasize  the  importance  of 
evaluating  adverse  or  beneficial 
consequences  of  treatment  on  a  case-by- 
case  basis.  We  also  added  language  that 
explains  why  it  is  important  to  know 
that  the  effects  of  treatment  may  be 
temporary  or  long-term  as  a  reminder 
that  any  decision  regarding  the  impact 
of  treatment  should  be  based  on  a 
sufficient  period  of  treatment  for  an 
accurate  and  realistic  assessment, 

J  4.00D8    Functional  Criteria 

Final  14.00D8  discusses  the 
functional  criteria  contained  in  Listing 
14.08N.  We  extensively  modified  the 
proposed  language  in  response  to 
comments  and  to  conform  with  the 
changes  we  made  in  the  functional 
criteria  of  final  Listing  14.08N,  already 
described  above. 

The  first  paragraph  of  final  14.00D8, 
together  with  the  third  paragraph, 
replaces  the  twenty-second  paragraph  of 
proposed  14. OOD,  which  had  described 
the  fourth  area  of  functioning,  repeated 
episodes  of  deterioration  or 
decompensation  in  work  or  work-like 
settings.  This  paragraph  now  explains 
that  the  provisions  of  final  Listing 
14.08N  apply  both  to  manifestations 
that  are  listed  in  Listings  14.08A 
through  M  but  that  do  not  meet  those 
listings,  and  to  unlisted  manifestations. 
In  this  way,  instead  of  using  a  finite  list 
of  manifestations  as  we  had  proposed, 
the  provision  now  applies  to  any  type 
of  manifestation. 

The  second  paragraph  stresses 
important  considerations  in  the 
evaluation  of  HFV  infection.  It  requires 
an  assessment  of  the  full  impact  of 
signs,  symptoms,  and  laboratory 
findings  on  an  individual's  ability  to 
function,  and  mentions  the  following 
specific  factors:  Symptoms,  such  as 
fatigue  and  pain;  characteristics  of  the 
illness,  such  as  the  frequency  and 
duration  of  manifestations,  or  periods  of 
exacerbation  and  remission;  and  the 
functional  impact  of  treatment, 
including  the  side  effeds  of  medication. 

The  third  paragraph  of  final  14  00D8 
(as  well  as  the  first  paragraph)  replaces 
the  twenty-second  paragraph  of  the 
NPRM.  In  the  third  paragraph,  we 
provide  the  definition  of  the  term 
"repeated"  as  we  use  it  in  Listing  14.08, 
which  we  have  already  explained  above. 
Our  intent  is  to  provide  as  much 
flexibility  as  possible  to  include 
"repeated"  manifestations,  provided 
that  the  episodes  are  of  sufficient 
frequency  or  duration  as  to  be  at  the 
listing  level. 

The  fourth  through  eighth  paragraphs 
of  final  14.00D8  replace  the  seventeenth 
through  twenty-first  paragraphs  of 


14. OOD  in  the  NPRM.  Inasmuch  as  we 
require  an  individual  to  satisfy  only  one 
of  the  three  functional  criteria  now  in 
Listing  14.08N,  we  have  revised  the 
fourth  paragraph  accordingly.  We  have 
added  language  that  reminds 
adjudicators  that  the  functional 
restrictions  may  result  from  the  impact 
of  the  manifestation  on  mental  or 
physical  fiinctioning  or  both.  We  have 
also  moved  into  this  paragraph  the 
language  in  paragraphs  18  through  21  of 
the  NPRM  about  the  importance  of 
considering  symptoms  (such  as 
depression,  fatigue,  or  pain)  and  the 
side  effects  of  medication  when 
assessing  functioning. 

In  response  to  comments  about  the 
seventeenth  paragraph  of  the  NPRM. 
now  the  fifth  paragraph  o^  final 
14.00D8,  we  revised  the  general 
guidance  definition  of  the  term 
"marked."  The  revisions  now  state  that 
a  marked  lifnitation  does  not  represent 
a  quantitative  measure  of  the 
individual's  ability  to  do  an  activity  for 
a  certain  percentage  of  the  time.  We  also 
state  plainly,  in  response  to  many 
comments,  that  an  individual  with  a 
marked  limitation  is  not  totally 
precluded  from  performing  an  activity 
and  that  the  term  "marked"  does  not 
imply  that  the  individual  is  confined  to 
bed,  hospitalized,  or  in  a  nursing  home. 
This  has  always  been  our  intent  in  the 
rules;  our  reason  for  including  the 
statement  that  "marked  *  *  *  means 
more  than  moderate,  but  less  than 
extreme"  is  to  illustrate  that  there  is  a 
level  of  limitation  higher  than  the 
"marked"  level,  a  situation  that  would 
not  be  possible  if  "marked"  meant 
complete  limitation. 

In  the  sixth,  seventh,  and  eighth 
paragraphs  of  final  14  0008,  we  revised 
the  descriptions  of  the  three  general 
areas  of  functioning  to  make  them  more 
specific  to  people  who  have  HIV 
infection  and  to  respond  to  concerns  in 
the  public  comments.  For  instance,  in 
the  seventh  paragraph,  we  now  explain 
that  an  individual  may  be  able  to 
communicate  with  close  friends  and 
relatives  yet  still  have  a  marked 
limitation  of  the  ability  "to  engage  in 
social  interac:tion  on  a  sustained  basi.s." 
This,  too,  has  always  been  our  intent. 
The  ability  to  communicate  effectively 
with  close  family  and  friends  is  not 
necessarily  indicative  of  an  individual's 
ability  to  maintain  social  contact 
independently  or  in  a  work  setting. 

Even  though  all  of  the  foregoing 
information  is  basic  to  the  use  of  the 
rules  we  proposed  in  the  NPRM,  and 
would  have  been  understood  by  our 
adjudicators,  we  have  included  it  in  the 
preface  to  the  final  listing  to  make  our 
policy  clearer  in  the  regulations. 
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Finally,  we  deleted  from  the  preface 
the  material  that  was  in  the  seventh, 
eighth,  and  ninth  paragraphs  of 
proposed  14.00D.  The  seventh 
paragraph  described  documentation 
requirements  for  P»neuniocystis  carinii 
pneumonia,  and  has  been  superseded  by 
the  new  discussions  on  documentation 
of  the  manifestations  of  HIV  infection  at 
the  listing-level.  We  incorporated  the 
provisions  of  proposed  paragraphs  eight 
and  nine  directly  into  their  respective 
listings  (14.08H1  for  HIV 
encephalopathy,  and  14.081  for  HIV 
wasting  syndrome). 

1 4.08    Human  Immunodeficiency  Virus 
(HIV)  Infection 

This  new  listing  adds  to  the 
regulations  our  criteria  for  evaluating 
HIV  infection  at  the  listing  level.  The 
listing  includes  a  range  of  opportunistic 
diseases,  cancers,  and  other 
manifestations  tliat  are  indicative  of 
listing-level  severity  in  an  individual 
with  HIV  infection.  Specific 
manifestations  that  are  considered 
indicative  of  listing-level  HIV  infection 
are  in  final  Listings  14.0aA-M,  grouped 
by  type  (e.g.,  fungal  infections,  bacterial 
infections,  malignant  neoplasms)  for 
ease  of  reference.  Final  Listing  14.08N 
includes  any  manifestations  of  HIV 
infection  that  cause  listing-level 
functional  limitations. 

Final  Listing  14.08  is  significantly 
different  from  the  proposed  listing.  We 
reorganized  and  changed  the  proposed 
listing  in  the  following  ways: 

To  improve  the  clarity  of  the  final 
li.sting  criteria,  we  deleted  specific 
documentation  requirements  from  each 
HIV  manifestation  listed  in  14.08  and 
retained  only  one  general  cross- 
reference  to  the  comprehensive 
discussion  of  documentation 
requirements  in  final  14.00D3  (for 
documentation  of  the  existence  of  HIV 
infection)  and  14.00D4  (for 
documentation  of  the  manifestations  of 
HIV  infection).  Because  we  have 
i  ncluded  a  discussion  of  opportunistic 
disease  predictive  of  a  defect  in  cell- 
mediated  immunity  that  document  HIV 
infection  in  final  14.00D3,  we  have 
deleted  proposed  14.08A. 

14. 08 A     Bacterial  Infections 

Final  Listing  14.08A.  Bacterial 
infections,  includes  the  proposed 
listings  that  described  bacterial 
infections.  Thus,  final  Listing  14.08A1, 
Mycobacterial  infection,  includes 
proposed  Listings  14.08A7,  14.08D,  and 
14.08M2b;  final  Listings  14.08A2, 
Nocardiosis,  and  14.08A3.  Salmonella 
bacteremia,  were  in  proposed  Listing 
14.08F  We  combined  the  proposed 
listings  for  mycobacterial  infections. 


which  are  a  kind  of  bacterial  infection, 
because  we  agreed  with  those 
commenters  who  pointed  out  that  the 
proposed  listings  (except  for  14.08M2b, 
Pulmonary  tuberculosis)  resulted  in  a 
finding  of  "meets"  regardless  of  the 
kind  of  the  mycobacterial  infection.  (We 
made  a  technical  correction  to  the  name 
of  one  of  the  three  bacteria  we  listed  as 
examples  of  causes  of  mycobacterial 
infections,  M.  avium-intracellulare.)  We 
added  pulmonar>'  tuberculosis,  resistant 
to  treatment,  in  response  to  comments 
that  asked  us  to  cjreate  a  stand-alone 
medical  listing  for  this  condition. 
For  the  same  reason,  we  added 
syphilis  or  neurosyphilis  to  final  Listing 
14.08A4.  and  required  that  the  sequelae 
be  evaluated  under  the  criteria  for  the 
affected  body  system.  We  also  added 
listing  criteria  for  multiple  or  recurrent 
bacterial  infections,  such  as  pelvic 
inflammatory'  disease,  in  final  Listing 
14.08A5.  The  final  listing  includes 
criteria  for  hospitalization  or 
intravenous  antibiotic  treatment  as  a 
measure  of  severity. 

14.08B    Fungal  Infections 

Final  Listing  14.08B  includes  material 
originally  proposed  in  Listings  14.08A 
and  14.08C.  Final  Listing  14.08B2, 
Candidiasis  (at  a  site  other  than  the 
skin,  urinary  tract,  intestinal  tract,  or 
oral  or  vulvovaginal  membranes:  or 
involving  the  esophagus,  trachea, 
bronchi,  or  lungs)  combines  the  criteria 
of  proposed  Listings  14.08A1  and 
14.08C1.  Final  Listings  14.08B3, 
Coccidioidomycosis,  and  14.08B5. 
Histoplasmosis,  were  both  in  proposed 
Listing  14.08C^  Final  Listing  14.08B4, 
Cryptococcosis,  was  in  proposed 
Listings  14.08A2  and  14.08C2;  we  have 
also  added  a  reference  to  cryptococcal 
meningitis  in  partial  response  to  the 
public  comments  asking  us  to  list  the 
criteria  in  proposed  Listing  14.08M2  as 
stand-alone  listings.  (Other  forms  of 
meningitis  are  listed  in  final  Listing 
14.08M.)  In  response  to  comments,  we 
added  aspergillosis  to  14.08B1  and 
mucormycosis  to  14.08B6;  neither  of 
these  manifestations  was  in  the 
proposed  listing. 

14.08C    Protozoan  or  helminthic 
infections 

Final  Listing  14.08C1  includes 
manifestations  originally  proposed  as 
Listings  14.08A3  and  14.08B1  (both  for 
cryptosporidiosis)  and  14.08B4 
(isosporiasis).  In  response  to  comments, 
we  also  added  microsporidiosis  to  final 
Listing  14.08C1.  Final  Listing  14.08C2, 
for  Pneumocystis  carinii  pneumonia, 
includes  the  manifestations  that  were  in 
proposed  Listings  14.08A8  and  14.08B2. 
In  response  to  comments,  we  added 


extrapulmonary  Pneumocystis  infection 
to  final  14.08C2.  Thus,  the  listing 
includes  all  infections  with  the 
Pneumocystis  carinii  organism.  We 
listed  both  the  pneumonia  and  the 
extrapulmonary  infections  (instead  of  a 
single  description  of  Pneumocystis 
carinii  infection)  because  pneumonia  is 
such  a  common  manifestation  of  HIV 
infection. 

Final  Listing  14.08C3, 
Strongyloidiasis,  extra-intestinal,  was 
proposed  Listing  14.08B5.  Final  Listing 
14.08C4,  Toxoplasmosis,  combines 
proposed  Listings  14.08A10  and 
14.08B3  into  one  listing. 

J  4 .  08D     Viral  Infections 

Final  Listing  14.08D1. 
Cylomegalovirus  disease,  combines 
proposed  Listings  14.08A4  and  14.08E1 
The  final  criteria  for  cytomegalovirus 
disease  include  a  cross-reference  to  the 
new  discussion  of  documentation  of  the 
disease  in  14.00D4,  already  described. 

Final  Listing  14.08D2,  Herpes 
simplex,  combines  proposed  Listings 
14.08A5  and  14.08E2.  We  revised  the 
language  of  those  rules  slightly  for 
clarity,  and  divided  the  listing  into  three 
separate  criteria.  We  added  to  final 
Listing  14.08D2a.  mucocutaneous 
infection,  examples  of  such  infections 
that  may  result  from  Herpes  simplex 
virus. 

Final  Listing  14.08D3  is  a  stand-alone 
medical  criterion  for  Herpes  zoster, 
formerly  in  proposed  Listing  14.G8M3h 
as  an  impairment  that  required  limited 
functioning.  The  listing  is  met  with 
either  disseminated  jnfe<:tion  or  with 
multidermafomal  eruptions  that  are 
resistant  to  treatment.  Final  Listing 
14.08D4,  Progressive  multifocal 
leukoencephalopathy,  was  in  proposed 
Listings  14.0aA9  and  14.08E3.  We  also 
added  a  new  Listing  14.08D5  for  viral 
hepatitis  in  response  to  the  public 
comments. 

14.08E    Malignant  Neoplasms 

Final  Listing  14.08E  consolidates  the 
two  proposed  listings  for  neoplastic 
diseases.  Listings  14.081  and  14,0HJ,  and 
proposed  Listing  14.08A6  (which  was 
for  primary  lymphoma  of  the  brain  in 
individuals  less  than  60  years  old).  In 
the  final  rules,  we  use  the  term 
"malignant  neoplasms"  instead  of  the 
term  "neoplasms"  (which  was  in  the 
proposed  rules)  to  more  accurately 
refiect  the  nature  of  these  disorders.  In 
response  to  public  comments  pointing 
out  that  we  considered  all  lymphomas 
associated  with  HIV  infection  to  be 
disabling,  we  combined  all  types  of 
lymphomas  into  one  listing,  14.08E3. 
We  now  mention  primary  lymphoma  of 
the  brain.  Burkitt's  lymphoma. 
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immunoblastic  sarcoma,  other  non- 
Hodgkin's  lymphoma,  and  Hodgkin's 
disease  only  as  examples.  In  response  to 
numerous  comments,  we  also  added  as 
Listing  14.08E2  stand-alone  medical 
criteria  for  Kaposi's  sarcoma,  which  was 
in  the  proposed  functional  listing, 
14.08M2.  Final  Listing  14.08E2 
recognizes  that  there  is  a  range  of 
severity  to  Kaposis  sarcoma  and, 
therefore,  provides  specific  criteria  for 
extensive  oral  lesions,  or  involvement  of 
the  gastrointestinal  tract,  lungs,  or  other 
viscera,  or  involvement  of  the  skin  or 
mucous  membranes  as  described  in 
final  Listing  14.08F.  discuswd  below. 
Final  Listing  14  08E1,  Carcinoma  of 
the  cervix,  was  proposed  Listing 
14.08J2.  Final  Listing  14  0CE4. 
Squamous  cell  carcinoma  of  the  anus, 
was  proposed  Listing  1 4.0813. 

J  4.08F    Conditions  of  the  Skin  or 
Mucous  Membir:nes 

In  respon.se  to  numerous  comments, 
we  added  a  new  Listing  14  08F  to  the 
final  rules.  The  listing  includes  criteria 
for  conditions  of  the  skin  or  mucous 
membranes,  including  mucosal  Candida, 
such  as  vulvovaginal  candidiasis  (which 
we  had  proposed  with  funciional 
criteria  in  Listing  14  08M3f)  and 
persistent  dermatoiogical  conditions, 
such  as  eczema  or  psoriasis  (proposed 
with  functional  criteria  in  Listing 
14.08M3i).  We  added  to  this  listing 
examples,  including  condyloma  caused 
by  human  papillomavirus  and  genital 
ulcerative  disease.  Because  these 
conditions  may  range  in  severity,  we 
have  provided  criteria  for  extensive 
fungating  or  ulcerating  lesions  not 
responsive  to  treatment.  We  also 
include  a  cross-reference  to  the  skin 
listings  in  B.OOff,  in  the  event  they  might 
apply. 

14.08G    Hematologic  Abnormalities 

In  response  to  comments,  we  have 
added  a  new  final  Listing  14.08G  with 
stand-alone  medical  criteria  for  the  HFV- 
related  hematological  abnormalities  we 
had  proposed  to  link  with  functional 
criteria  (anemia,  granulocytopenia,  and 
thrombocytopenia)  in  proposed  Listings 
14.08.M3a-c.  The  listing  consists  of 
cross-references  to  existing 
hematological  listings  as  a  measure  of 
severity. 

J4.08H    Neurological  Abnormalities 

In  response  to  public  comments,  we 
have  expanded  the  proposed  listing  for 
HIV  encephalopathy  (proposed  Listing 
14  08G)  into  a  general  listing  category 
for  neurological  manifestations  of  HIV 
infection,  final  Listing  14.08H.  Final 
Listing  14.08H1  combines  the  proposed 
listing  for  HIV  encephalopathy 


(proposed  Listing  14.08G)  with  its 
definition  in  the  eighth  paragraph  of 
proposed  14.00D.  We  revised  the 
description  from  proposed  14.00D  to 
remove  superfluous  language.  We 
changed  the  phrase  "cognitive  and/or 
motor  dysfunction"  to  "cognitive  or 
motor  dysfijnction"  because  either  of 
these  findings  is  sufficient  to  find  that 
the  listing  is  met;  therefore,  "and/or" 
was  unnecessary.  We  also  deleted  the 
requirement  that  the  dysfunction 
progress  "over  weeks  and  months  in  the 
absence  of  a  concurrent  illness."  The 
phrase  "over  weeks  and  months"  was 
unclear:  If  there  had  already  been 
months  of  progression,  it  is  self-evident 
that  weeks  would  have  also  passed. 
Moreover,  "weeks  and  months"  is  an 
imprecise  standard.  Similarly,  "in  the 
absence  of  a  concurrent  illness"  is 
unnecessary  because  it  speaks  to  the 
issue  of  documentation  of  the  existence 
of  the  manifestation  called  HIV 
encephalopathy. 

Final  Listing  14.08H2  adds  listing 
criteria  for  other  neurological 
manifestations  of  HIV  infection, 
including  peripheral  neuropathy,  which 
was  in  proposed  Listing  14.08M2.  The 
im.pairments  in  final  Listing  14.08H2 
must  be  evaluated  under  the  criteria  for 
the  neurological  listings  in  ll.OOff. 

J4.08J    HI\' Wanting  Syndrome 

Final  Listing  14.081  combines  the 
proposed  listing  for  HIV  wasting 
syndrome  (prop>osed  Listing  14.08H) 
with  its  definition  in  the  ninth 
paragraph  of  proposed  14.00D.  We 
clarified  the  proposed  language  to  more 
accurately  reflect  the  criteria  for  wasting 
syndrome.  We  also  correcfed  a 
typographical  error  in  the  proposed 
rule:  We  intended  to  require  chronic 
diarrhea  for  1  month,  not  2  months  as 
stated  in  proposed  14.00D. 

14.08f    Diarrhea 

Final  Listing  14.08)  is  new,  and 
includes  stand-alone  medical  criteria  for 
evaluating  li.sting-level  chronic  diarrhea, 
which  we  had  proposed  with  functional 
criteria  in  Listing  1408M3J. 

1 4 .  08K    Cardiomyopa  thy 

The  final  listing  for  cardiomyopathy 
in  14.08K  now  includes  a  cross- 
reference  to  the  criteria  in  11.04  of  the 
neurological  listings.  This  addition 
makes  the  criteria  for  HIV-related 
cardiomyopathy  consistent  with  the 
criteria  for  cardiomyopathy  in  the 
listing  of  impairments  for  the 
cardiovascular  system. 

J4.08L    Nephropathy 

We  modified  the  proposed  listing  for 
nephropathy,  proposed  14.08L,  to  cross- 


.-f  fer  !.)  the  entire  genitourinary  systoi.. 
listings  sedion,  r.Hfhpr  than  to  specific 
listings  in  k -epiiig  with  similar 
revisions  throughout  these  final  rules. 

14.08M 

In  14.08M  of  the  final  listing,  we 
combined  the  proposed  listings  criteria 
for  pneumonia  in  14.08M2a,  bacterial  or 
fungal  sepsis  in  14.08M2C,  meningitis 
in  14.0dM2d,  septic  arthritis  in 
14.Q8M2e.  endocarditis  in  14.08iVI2f. 
and  radiographically  documented 
sinusitis  in  14  08M3k  into  a  general 
group  of  HIV-related  manifestations  that 
are  resistant  to  treatment  and  that  alone 
meet  the  listing  without  consideration 
of  functional  criteria.  In  some  cases, 
specific  variants  of  these  conditions  are 
described  in  other  listings  (e.g.,  bacterial 
sepsis  under  final  Listing  14.08A, 
cryptococcal  meningitis  under  final 
Listing  14.08B4).  Therefore,  we  specify 
that  final  Listing  14.08M  applies  only  to 
these  infections  if  they  are  not  listed  in 
14.08A-14.08L. 

1 4.08N    Repeated  Manifestations  of 
HTV  Infection 

Final  14.08N  contains  criteria  (from 
proposed  Listing  14.08M)  for  evaluation 
of  manifestations  of  HIV  infection  based 
on  functional  consequences.  We  have 
extensively  revised  the  proposed  listing, 
as  di.scussed  above. 

1J4.00D    Human  Immunodeficiency 
Virus  (HIV)  Infection 

As  we  have  already  explained,  we 
added  a  new  114.00C,  Allergies,  growth 
impairments,  and  Kawasaki  disease,  to 
correspond  to  14.00C  of  the  adult  rules. 
This  required  us  to  redesignate 
proposed  114.0GC  to  final  114.00D, 
which  also  makes  all  of  the  final 
designations  in  the  preface  to  the 
childhood  rules  parallel  the  adult  rules. 
We  also  revised  most  of  final  114. GOD  of 
the  childhood  rules  in  the  same  way  as 
the  adult  rule.s.  In  place  of  the  17 
paragraphs  we  had  proposed  in 
114.00C,  final  114.00D  is  now  divided 
into  8  sections  with  the  same  headings 
and  organization  as  in  14.00D,  except 
that  we  have  added  references  to 
children  in  the  headings.  Of  course,  we 
also  revised  the  text  as  necessary  to  refer 
to  children.  Thus,  final  114.00D1.  HIV 
infection,  is  the  same  as  final  14.00D1, 
except  that  we  refer  to  children  instead 
of  adults. 

Final  114  0GD2,  Definitions,  is  the 
same  as  final  14.00D2,  except  that  it 
does  not  include  a  paragraph 
corresponding  lo  the  last  paragraph  of 
final  14  noD2.  TliC  last  paragraph  in 
final  14.0(lD2  defines  the  term 
"significant  involuntary  weight  loss"  ts 
it  is  used  in  final  Listing  14  ORI.  We  (iid 
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not  include  a  similar  explanation  in  the 
childhood  rules  because  final  Listing 
114.081,  Growth  disturbance,  contains 
three  separate  criteria  for  assessing 
weight  loss  in  children  and  is,  therefore, 
Tiore  precise  than  the  adult  rule. 

In  response  to  comments,  we 
extensively  revised  the  discussions  in 
final  114.0003,  Documentation  of  HIV 
infection  in  children,  and  114.00D4, 
Documentation  of  the  manifestations  of 
HIV  infection  in  children.  Except  as 
noted  below,  these  sections  parallel 
final  14  00D3  and  D4. 

In  final  114. GOD,  we  have  revised, 
clanfied,  end  expanded  the  guidance  in 
the  fourth  ahd  fifth  paragraphs  of 
proposed  114. DOC  for  establishing  the 
existence  of  HIV  infection  in  children. 
For  reasons  we  explain  in  the  public 
comments  section  of  this  prean-.ble,  we 
changed  the  proposed  rules  that  referred 
to  children  up  to  the  age  of  15  months 
to  apply  to  children  up  to  the  age  of  24 
months. 

Final  114.00D3a(i)  corresponds  to  the 
first  category  in  the  fourth  paragraph  of 
proposed  114.00C.  In  addition  to 
revising  the  paragraph  in  the  same  way 
a.s  the  corresponding  adult  rule,  we 
added  a  new  first  sentence  to  clarify  that 
HIV  infection  is  not  documented  in 
children  under  24  months  of  age  by 
antibody  testing.  Inasmuch  as  any  kind 
of  specimen  (such  as  serum,  lymphocyte 
culture,  or  cerebrospinal  fiuid)  that 
contains  HIV  antigen  definitively 
diagnoses  HIV  infection,  we  deleted  the 
repetitive  references  to  HIV  antigens 
from  the  proposed  rules  (the  second  and 
third  criteria  in  the  fourth  paragraph  of 
proposed  114  OOC  and  the  first  and 
second  criteria  in  the  fifth  paragraph) 
and  provide  only  one  all-inclusive 
criterion  in  finai  114  O0D3a(ii).  In  final 
114.00D3a(iii)  we  added  the 
immunoglobulin  A  (IgA)  serological 
assay  specific  for  HIV  as  another  test 
that  documents  HIV  infection  in 
children.  Although  this  test  is  not 
widely  available,  if  is  highly  accurate 
for  diagnosis  of  HIV  infection. 

Final  114.00D3b  describes  when 
docjmentation  of  HIV  infection  is 
possible  without  definitive  laboratory 
t'vidence.  We  have  expanded  the 
explanation  of  why  infants  may  have 
serum  antibodies  for  HIV  but  not  have 
HIV  infection,  formerly  in  the  fifth 
paragraph  of  proposed  114.00C.  and 
have  extended  the  age  limit  from  15 
months  to  24  months  in  response  to 
(  omments  and  information  we  received. 
We  also  include  criteria  for  situations  in 
which  the  presence  of  HIV  infection 
n;ay  be  prtjsumed  in  such  infants  when 
there  are  HFV'  antibodies  and  other  signs 
of  the  infection,  such  as  a  significantly 
aepre?sed  CD4  count,  even  though  these 


findings  would  not  definitively 
diagnose  the  presence  of  the  disease.  In 
resf>onse  to  comments,  we  added  to 
these  criteria  abnormal  immunoglobulin 
G  (IgG)  and  abnormal  CD4/CD8  ratio.  As 
in  the  adult  rules,  we  provide  that  the 
presence  of  HIV  infection  in  children 
may  also  be  established  by  medical 
history,  clinical  and  laboratory  findings, 
and  diagnoses  consistent  with  the 
prevailing  state  of  medical  knowledge 
and  clinical  practice,  as,  for  example, 
when  the  child  has  an  opportunistic 
disease  predictive  of  a  defect  in  cell- 
mediated  immunity  and  there  is  no 
other  known  cause  of  diminished 
resistance  to  that  disease. 

Final  114.00D4  explains  the 
documentation  requirements  for 
opportunistic  diseases  and  other 
manifestations  of  HIV  infection  in 
children.  Final  114.00D4a  describes  the 
methods  of  documenting  manifestations 
of  HIV  infection  by  definitive  diagnosis. 
It  is  identical  to  final  14.00D4a  of  the 
adult  rules  except  that  we  have  added 
a  reference  to  children. 

Final  114.00D4b  discusses  other 
acceptable  documentation  of 
opportunistic  diseases  and  HIV 
manifestations.  It  is  identical  to  final 
14.00D4b  of  the  adult  rules  except  that 
we  have  added  a  reference  to  children. 

Final  114.00D5  replaces  the 
discussions  in  the  ninth,  tenth,  and 
eleventh  paragraphs  of  proposed 
114.00C.  For  reasons  we  explain  in  the 
public  comments  section  of  this 
preamble,  we  deleted  the  proposed  text 
on  the  epidemiology  of  HIV  infection  in 
children,  the  text  discussing  the  mean 
age  of  diagnosis  in  infants,  and  the 
provisions  on  the  course  and  spectrum 
of  the  disease  in  children  age  13  or 
older.  We  also  deleted  the  sentence  from 
the  ninth  paragraph  of  proposed 
114. OOC  that  cross-referred  to  the  adult 
listing  for  HIV  wasting  syndrome; 
instead,  we  have  provided  explicit 
listing  criteria  for  the  evaluation  of 
weight  loss  in  children  in  final  Listing 
114.081. 

In  final  114.00D5,  we  continue  to 
acknowledge  that  HIV  infection  can 
manifest  itself  differently  in  children 
than  in  adults,  and  have  expanded  the 
provisions  describing  these  differences 
in  response  to  comments.  We  moved  the 
proposed  guidance  on  HIV 
encephalopathy  and  neurologic 
problems  into  a  separate  paragraph 
because  neurological  impairments  may 
be  more  subtle  and  difficult  to  detect  in 
children  than  in  adults.  We  also  added 
two  new  paragraphs  discussing  the 
evaluation  of  bacterial  infections;  as  part 
of  this  guidance,  we  point  out  that  older 
female  children  may  have  pelvic 
inflammatory  disease,  just  as  women  do. 


Final  114.00D6,  Evaluation  of  HIV 
infection  in  children,  replaces  the 
second,  twelfth,  and  sixteenth 
paragraphs  of  114.00C  of  the  NFRM. 
The  first  and  second  paragraphs  of  the 
section  are  identical  to  the  first  and 
second  paragraphs  of  final  14.00D6. 
except  that  we  have  used  the  word 
"child"  as  appropriate.  The  third 
paragraph  contains  the  same 
information  as  the  third  paragraph  in 
final  14.00D6.  except  that  it  refers  to  the 
sequential  evaluation  process  for 
children  in  §  416.924  of  part  416.  As  in 
the  adult  rules,  final  114.00D6  includes 
a  discussion  of  the  need  to  evaluate  the 
impact  of  all  impairments  in  children 
with  HIV  infection  and  explains  that 
some  children  with  HIV  infection  may 
have  severe  impairments  that  are  less 
than  listing-level  severity,  but  that  may 
still  be  disabling.  Evaluation  ofthe.se 
cases  should  proceed  through  the  final 
step  of  the  sequential  evaluation 
process,  where  an  individualized 
functional  assessment  is  performed. 

Final  114.00D7,  Effect  of  treatment,  is 
an  expanded  version  of  the  thirteenth 
paragraph  of  proposed  114. OOC.  As  in 
final  14.00D7  of  the  adult  rules,  it 
discusses  the  need  to  evaluate  the 
impact  of  treatment  in  children  with 
HIV  infection  and  refers  to  both  the 
potential  benefits  and  the  potential 
adverse  effects  of  treatment  on  a  case- 
by-case  basis.  The  first  and  third 
paragraphs  of  final  114.00D7  are 
identical  to  the  corresponding 
paragraphs  in  final  14.00D7  except  that 
we  have  used  the  word  "child"  as 
appropriate.  The  second  paragraph  is 
nearly  identical  to  the  second  paragraph 
of  final  14.00D7  except  that  we  use  an 
example  of  a  childhood  infection,  otitis 
media,  and  the  wor4"chi!d"  as 
appropriate. 

Final  114.00D8,  Functional  criteria, 
discusses  the  functional  criteria 
contained  in  final  Listing  114. 08O.  We 
modified  the  proposed  language  in 
order  to  conform  with  the  changes  we 
made  in  the  functional  criteria  (see 
"Explanation  of  the  Final  Rule,"  above). 

1J4.08    Human  Immunodeficiency 
Virus  (HIV)  Infection 

This  new  listing  adds  to  the 
regulations  our  criteria  for  evaluating 
HIV  infection  in  children  at  the  listing 
level.  The  listing  includes  a  range  of 
opportunistic  diseases,  cancers,  and 
other  manifestations  that  are  indicative 
of  listing-level  severity  in  children  with 
HIV  infection.  A  separate  listing  is 
necessary  for  children  because  children 
with  HIV  infection  may  differ  from 
adults  in  the  mode  of  infection,  clinical 
manifestation,  and  course  of  the  disease 
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Specific  manifestations  that  are 
considered  indicative  of  listing-tevel 
}IIV  infection  are  in  final  Listings 
114  08A-N,  grouped  by  type  (e.g., 
fimgal  infections,  bacterial  infections, 
malignant  neoplasms)  for  ease  of 
reference.  Final  Listing  114.080 
includes  any  manifestation(s)  of  HIV 
infection  that  causes  listing-level 
functional  limitations. 

We  reorganized  the  basic  structure 
and  presentation  of  final  Listing  114.08 
in  the  same  way  as  the  adult  rules. 
Therefore,  the  final  listing  is 
significantly  different  from  the  proposed 
listing.  Important  differences  between 
the  final  listing  and  the  NPRM  and 
between  the  childhood  and  adult 
listings  follow. 

For  completeness,  we  added  to  the 
final  childhood  listing  a  number  of 
criteria  that  we  had  proposed  only  in 
the  adult  listing.  Adding  these  criteria 
did  not  change  the  evaluation  of  HIV 
infection  in  children  because  our 
regulations  in  §§404.1525  and  416.925 
call  for  using  the  adult  criteria  for 
children  whenever  the  childhood 
criteria  do  not  apply.  We  added  these 
new  criteria  only  to  make  the  childhood 
listing  ea.sier  to  use. 

Final  Listing  114.08A  addresses 
bacterial  infections.  The  listing  includes 
the  same  criteria  as  in  final  Listing 
14.08A.  In  addition,  we  have  retained, 
in  final  Listing  114.08A5,  the  criteria  we 
proposed  in  Listing  114.08F1  for 
children  less  than  13  years  old  who 
experience  certain  pyogenic  bacterial 
infections  at  least  t\vice  in  2  years. 
Although  we  have  deleted  from  the 
remainder  of  the  childhood  listings  all 
of  the  previously  proposed  distinctions 
between  children  under  age  13  and 
children  age  13  and  above,  we  retained 
this  distinction  only  in  final  Listing 
114.08A5,  where  it  is  medically  valid. 
However,  consistent  with  the  adult 
listings,  we  also  added  criteria  at  final 
Listing  114.08A6  that  apply  to  multiple 
or  recurrent  bacterial  infections  caused 
by  any  bacteria — including  pelvic 
inflamm.atory  disease — and  th.^t  can  be 
applied  to  all  children. 

We  revised  final  Listings  114.08B, 
Fungal  infections,  114.08C,  Protozoan  or 
helminthic  infections,  114.08D,  Viral 
infections,  114. 08E,  Malignant 
neoplasms,  114.08F,  Conditions  of  the 
skin  and  mucous  membranes,  and 
114. 08G,  Hematologic  abnormalities,  in 
the  same  way  as  the  adult  rules.  The 
language  of  these  provisions  is  the  same 
except  that  we  provide  cross-references 
to  the  appropriate  childhood  listings 
where  necessary.  As  in  the  adult 
listings,  the  revisions  to  these  childhood 
rules  also  provide  stand-alone  medical 
mteria  for  s«!veral  of  the  manifestations 


we  had  proposed  to  tie  to  a  test  of 
functional  limitations  in  proposed 
Listings  114.08Land  114.08M.  We 
added  criteria  for  carcinoma  of  the 
cervix  and  squamous  cell  carcinoma  of 
the  anus  (as  in  the  adult  listing]  to  final 
Listing  114. 08E  because  these 
conditions  may  occur  in  adolescents. 

We  have  extensively  revised  final 
Listing  114. 08H  (proposed  Listing 
114.08J),  Neurological  manifestations. 
based  on  public  comment.  A  child  with 
HIV  Infection  may  now  have  a 
neurological  manifestation  (for  example. 
HIV  encephalopathy  or  peripheral 
neuropathy)  that  meets  the  listing  in  any 
of  four  ways.  In  response  to  a  comment 
pointing  out  that  the  criteria  in 
proposed  Listing  114.0813  essentially 
described  impairments  that  meet  the 
criteria  in  111.00  of  the  listings,  we 
revised  final  Listing  114.0aH3  to 
provide  for  only  progressive  motor 
dysfunction  affecting  gait  and  station  or 
fine  and  gross  motor  skills.  We  also 
changed  the  criteria  for  evaluating 
motor  deficits  to  eliminate  the 
requirement  that  they  be  symmetric. 
However,  inasmuch  as  some  children 
will  have  neurologic  manifestations  that 
meet  the  criteria  of  one  of  the  listings  in 
111.00,  we  added  to  the  opening 
paragraph  a  criterion  that  permits  a 
finding  of  disability  by  cross-reference 
to  those  listings.  In  final  Listing 
114.08H1,  we  also  revised  the  criteria 
for  evaluating  loss  of  previously 
acquired  intellectual  ability  (which 
were  in  proposed  Listing  114.08J1)  to 
reflect  our  intent  to  include  those 
situations  where  the  child  does  not  lose 
previous  knowledge,  but  is  unable  to 
leam  new  information;  that  is,  suddenly 
acquires  a  new  learning  disability.  We 
also  added  a  cross-reference  in  final 
Listing  114.08H2  to  the  new  discussion 
in  114.00D5  describing  documentation 
of  impaired  brain  growth. 

Final  Listing  114.081  addresses 
growth  disturbances.  These  criteria  were 
previously  in  proposed  Listing  114.08K. 
Based  on  numerous  public  comments, 
we  added  weight  criteria  for  evaluating 
failure  to  thrive,  which  are  based  on  a 
fall  from  an  established  growth  curve. 
These  criteria  recognize  that,  unlike 
adults  (who  have  stopped  growing), 
children  can  be  gaining  weight  yet  still 
be  failing  to  thrive  because  their  weight 
gain  is  not  commensurate  with  their 
growth.  Final  Listing  114.0811  describes 
children  who,  because  of  weight  loss  or 
failure  to  gain  weight  at  an  appropriate 
rate  for  age,  have  a  persistent  fall 
(defined  as  2  months  or  longer)  of  15 
percentiles  from  an  established  growth 
curve  on  standard  growth  charts, 
irrespective  of  the  actual  percentile  at 
which  their  weight  lies.  Conversely, 


final  Listing  114.0812  describes  children 
whose  weight,  because  of  an 
involuntary  v^feight  loss  or  failure  to 
gain  weight  at  an  appropriate  rate,  falls 
and  persists  below  the  third  percentile 
from  an  establi.shed  growth  cur\'e  on 
standard  growth  charts,  irrespective  of 
the  number  of  percentiles  of  the  fall.  A 
new  third  criterion,  final  Listing 
114.0813,  provides  for  an  involuntary 
weight  loss  greater  than  10  percent  of 
baseline  that  persists  for  at  least  2 
months.  In  final  Listing  114.0814.  which 
incorporates  the  proposed  listing's 
cross-reference  to  the  growth 
impairment  listings,  we  changed  the 
cross-reference  to  the  entire  .section, 
100.00,  for  consistency  with  the  changes 
we  made  to  other  listings. 

Final  Listing  114  OBJ.  Diarrhea,  is  the 
same  as  the  corresponding  final  adult 
listing,  14.08J.  This  condition  was 
previously  in  proposed  Listings  114. OHI. 
and  114. 08M  only  in  conjunction  with 
the  functional  requirements.  Final 
Listing  114.08K,  Cardiomyopathy,  is 
also  the  same  as  final  Listing  14.08K, 
except  for  the  cross-reference  to  the 
listings  in  104.00;  the  cross-reference  to 
adult  neurological  Listing  11.04. 
however,  is  correct  and  consistent  with 
our  cardiovascular  rules  for  children. 
This  condition  was  proposed  only  in  the 
adult  li.stings.  We  decided  to  add  it  to 
the  childhood  listings  becau.se  it  also 
occurs  in  children. 

Final  Listing  1 1 4. 08L  addresses 
lymphoid  interstitial  pneumonia/ 
pulmonary  lymphoid  hyperplasia  (LIP/ 
PLH  complex).  TTiis  criterion  was 
previously  in  proposed  Listing  114. 08G. 
We  changed  the  criteria  to  apply  to  all 
children  rather  than  just  applying  it  to 
children  under  age  13,  as  we  proposed. 
We  also  added  criteria  for  listing-level 
severity,  because  these  conditions  may 
range  widely  in  their  severity  and 
impact  on  a  child's  functioning. 

Final  Listing  114. 08M,  Nephropathy, 
is  the  same  as  final  Listing  14.08L 
except  that  the  cross-references  are  to 
the  criteria  in  106.00  of  the  childhood 
hstings.  As  with  cardiomyopathy,  we 
had  proposed  to  include  this  condition 
only  in  the  adult  listings,  but  have 
added  it  to  the  childhood  listings 
ber.au.se  if  also  occurs  in  children. 

Final  Listing  114. 08N  is  identical  in 
substance  to  final  Listing  14.08M.  It 
includes  a  number  of  infections  that  we 
had  propo.sed  to  include  only  with 
funciional  limitations:  sepsis, 
meningitis,  pneumonia,  septic  arthritis, 
endocarditis,  and  radiographically 
documented  sinusitis. 

Final  Listing  114.080  addresses  any 
other  manifestation(s)  of^IIV  infection 
that  either  does  not  meat  the  criteria  in 
any  of  the  other  childhood  HTV  listings 
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or  is  not  contained  in  those  listings.  U- 
have  already  described  the  criteria  of 
the  final  listing  above. 

( )tber  (,!;3nt;f'S 

It  was  apparent  to  us  from  some  of  the 
comments  that  it  would  be  helpful  and 
clearer  if  we  used  the  same  or  similar 
language  in  parts  A  and  B  of  the  listings 
where  we  intended  the  provisions  to  he 
analogous.  Therefore,  we  made  a 
number  of  revisions  in  parts  A  and  B  to 
make  their  language  consistent.  In  the 
majority  of  cases,  these  changes  were 
editorial,  not  substantive.  We  also  made 
minor  editorial  changes  throughout  the 
rules  to  correct  errors  in  the  NPRM, 
maintain  internal  consistency,  and 
conform  the  style  of  these  listings  to  our 
other  listings. 

As  already  explained,  these  final 
listings  move  the  listings  for  systemic 
lupus  erythematosus  and  systemic 
sclerosis  and  scleroderma  from  Listing 
10.04  and  10.05  to  Listings  14.02  and 
14  04.  Because  of  this,  we  are  changing 
the  references  in  the  second  sentence  of 
8.00B  of  the  skin  impairment  listings  to 
reflect  the  new  designations. 

We  made  several  other  changes  in 
r(  ;;ponse  to  the  public  comments  in 
addition  to  those  described  above.  We 
describe  these  changes,  and  explain 
why  we  made  them,  in  the  following 
summary  of  the  public  comments. 

Public  Comments 

We  carefully  considered  all  of  the 
comments  and  adopted  many  of  the 
recommendations.  The  resulting 
changes  are  identified  in  the  following 
discussion  of  issues  that  were  raised  in 
the  comments. 

Many  of  the  comments  were  quite 
long  and  detailed.  Of  necessity, 
therefore,  we  had  to  condense, 
summarize,  or  paraphrase  them. 
However,  we  tried  to  express  everyone's 
views  adequately  and  respond  to  all  of 
the  relevant  issues  raised.  There  were  a 
few  comments  that  we  did  not  address 
below.  This  is  because  they  only 
pointed  out  minor  typographical  errors, 
or  were  about  information  in  the 
preamble  to  the  prior  rules  or 
administrative  matters  that  are  not 
appropriate  to  the  final  rules. 

For  ease  of  reference,  we  organized 
the  comments  and  responses  as  follows. 
We  first  address  general  comments,  i.e., 
comments  that  are  either  about  the  rules 
as  a  whole  or  that  apply  to  more  than 
one  section  of  the  rules.  We  then 
address  the  remaining  comments,  which 
pertain  to  specific  sections  of  the  rules. 
"  we  changed  the  section  numbers  or 
iiwadings  in  the  final  rules,  we  provide 
both  the  NPRM  and  final  references  in 
the  text  of  the  comment  and  rasponse. 
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Hansen's  Disease 

Comment:  A  few  commenters  thought 
that  there  are  still  sufficient  cases  of 
Hansen's  disease  to  warrant  its  retention 
in  the  listings. 

Response:  We  did  not  adopt  the 
comment.  The  incidence  {new  cases  per 
year)  of  Hansen's  disease  (leprosy)  in 
the  United  States  is  very  low.  less  than 
135  in  the  pa.st  few  years.  Moreover,  we 
do  not  need  a  separate  listing  because 
the  dermatological  and  neurological 
manifestations  of  this  disorder  are 
addressed  in  the  sections  pertaining  to 
those  body  systems. 

9.00  and  9.09    Obesity 

Comment:  One  comment  we  received 
said  that  we  should  not  move  the 
obesity  hsting  to  the  endocrine  system 
section,  but  that  it  should  stay  with  the 
impairments  in  the  muhiple  body 
system  section. 

Response:  We  did  not  adopt  the 
comment.  With  the  exception  of  obesity 
and  Hansen's  disea.se  (which  we  have 
deleted),  we  have  moved  all  the 
impairments  from  the  adult  muhiple 
body  systems  section  to  the  newly 
established  "Immune  System."  Rather 
than  keep  obesity  as  the  sole 
impairment  in  a  body  system,  we 
believe  that  the  most  appropriate 
location  for  it  would  be  the  endocrine 
system,  which  is  now  titled:  "Endocrine 
System  and  Obesity." 

Comment:  A  comment  asked  whether 
the  reference  to  the  "spine"  in  proposed 
Listing  9.09A  was  meant  to  include  the 
cervical  and  thoracic  regions  of  the 
spine.  Another  comment  said  that  the 
listing  for  obesity  should  state  that  the 
history  of  pain,  limitation  of  motion, 
and  arthritis  caused  by  obesity  in  any 
weight-bearing  joint  or  spine  need  only 
be  minimal  to  satisfy  the  listing's 
requirements. 

Hesponse:  We  agreed  with  the  first 
comment  that  the  references  to  the 
"spine"  in  former  Listing  lO.lOA  and 
proposed  Listing  9.09.\  could  be  made 
clearer.  The  listing  has  always  applied 
only  to  the  weight-bearing  parts  of  the 
spine  (i.e.,  the  lumbosacral  regions). 
Therefore  we  have  clarified  the  language 
in  final  Listing  9.09.  This  is  not  a 
substantive  change  from  the  prior  rules 
or  the  NPRM,  but  a  clarification  of  our 
intent  that  the  phrase  "weight-bearing" 
modify  both  "joint"  and  "spine"  in  the 
listing. 

We  did  not  adopt  the  second 
comment  because  it  is  impHcit  in  the 
language  of  the  rule.  The  fact  that  the 
degrees  of  pain,  limitation  of  motion, 
and  arthritis  in  the  weight-bearing 
structures  are  not  quantified  indicates 


the  intentional  absence  of  threshold 
criteria. 

Comment:  A  comment  stated  that  the 
adult  obesity  listing  is  inadequate  for 
assessing  obesity  in  children.  The 
comment  al.so  suggested  that  we  consult 
with  pediatricians  to  develop  a 
childhood  obesity  listing  by  which  to 
assess  whether  a  child  is  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner. 

Response:  We  did  not  adopt  the 
comment  because  the  creation  of  a 
childhood  obesity  listing  is  beyond  the 
scope  of  these  rules.  When  we  consider 
revising  the  childhood  endocrine 
section,  we  will  consider  whether  we 
need  to  add  a  listing  for  obesity. 

14.00  and  114.00    Immone  Sy&lem — 
Non-HIV  Listings 

Connective  Tissue  Disorders — General 
Comments 

Comment:  One  comment  stated  that 
the  term  "rheumatic  di.seases  "  better 
describes  conditions  such  as  juvenile 
arthritis,  systemic  lupus  erythematosus 
dermatomyositis,  and  scleroderma  than 
does  the  term  "connective  tissue 
disorders." 

Response:  We  did  not  adopt  the 
comment.  Inflammatory  arthritides 
(which  are  types  of  connective  tissue 
disorders),  including  rheumatoid 
arthritis,  psoriatic  arthritis,  Reiter's 
syndrome,  and  ankylosing  spondylitis, 
are  included  in  the  musculoskeletal 
body  system  listings  in  1.00  and  101.00. 
Therefore,  we  prefer  the  term 
"connective  tissue  disorders"  betxiuse  il 
better  describes  the  disorders  in  14.00 
and  114.00. 

Comment:  Another  comment  said  that 
systemic  lupus  erythematosus,  systemic 
sclerosis,  and  polymyositis  are 
rheumatic  disorders  that  should  be 
retained  under  the  multiple  body 
system  section,  or  grouped  into  a  new 
section  titled,  "Rheumatic  Disorders. ' 
The  comment  added  that  any  listing  of 
the  immune  system  should  include 
multiple  sclerosis  and  myasthenia 
gravis. 

Response:  We  did  not  adopt  the 
comment.  We  agree  that  all  immune 
system  disorders  are  not  included  in 
this  listing  There  are  many  disorders  of 
immune  regulation  that  are  covered  in 
other  body  sy.stems,  depending  on  the 
primary  target  organs.  For  example, 
multiple  .sclerosis  (Listing  11.09)  and 
myasthenia  gravis  (Listing  11.12)  are 
evaluated  under  the  neurological  body 
system  because  neurological 
dysfunction  is  the  primary  outcome  of 
these  impairments.  However,  in  the 
immune  system  listings  we  have 
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grouped  a  number  of  connective  tissue 
disorders  that  are  characterized  by 
autoimmune  abnormality. 

Comment:^  A  few  commenters  called 
for  rheumatoid  arthritis  to  be  grouped 
with  systemic  lupus  erythematosus 
(Listings  14.02  and  114  02).  systpmic 
vasculitis  (Listings  14.03  and  114.03), 
systemic  sclerosis  (Listings  14.04  and 
114  04).  and  polymyositis  (Listings 
14.05  and  114.05).  One  of  their 
commer.ts  said  that  the  inclusion  of 
rheumatoid  arthritis  would  be 
consistent  with  our  emphasis  on 
functional  aspects  rather  than  labeling 
or  diagnosis,  inasmuch  as  the  effects  of 
all  of  these  disorders  on  joints  and 
internal  organs  are  very  similar. 

Bespcnse:  We  did  not  adopt  the 
comment  in  these  final  rules.  However, 
we  will  consider  the  comment  when  we 
consider  any  revisions  to  the 
musculoskeletal  body  system  listings. 

Comment:  A  few  commenters  called 
for  separate  listing  subsections  for 
Sjogren's  syndrome,  sarcoidosis, 
psoriatic  arthritis,  Ehlers-Danlos 
syndrome,  Marfan's  syndrome,  and,  in 
the  adult  section,  congenital  immune 
deficiencies,  such  as  genetic  dwarfism. 
They  also  stated  that  consideration  of 
Raynaud's  phenonr.ena  should  not  be 
limited  to  systemic  sclerosis  and 
scleroderma.  One  of  their  comments 
suggested  the  addition  of  listings 
subsections  for  spondyloarthropathies, 
reactive  arthritides,  Bechefs  syndrome, 
familial  Mediterranean  fever,  and 
inflammatory  myopathies  other  than 
polymyositis,  such  as  body  myositis. 
The  comment  also  stated  that  the 
listings  should  consider  the  effects  of 
therapy,  which  can  cause  bone  thinning, 
pathologic  fractures,  and  growth  failure. 

P.esponse:  We  did  not  adopt  the 
comments,  but  we  did  add  guidance  to 
114.00B  of  the  childhood  rules  in 
response  to  the  last  comment.  The 
listings  are  only  examples  of 
impairments,  not  an  all-inclusive  list, 
and  serve  as  a  screening  device  by 
which  we  can  quickly  identify 
individuals  who  are  disabled  as  a  result 
of  commonly  occurring  impairments. 
Even  though  they  include  many 
impairments,  they  have  never  been 
intended  to  include  all  impairments.  It 
would  not  be  feasible  to  attempt  to 
provide  a  listing  for  every  known 
disease.  Generally,  when  a  specific 
disease  is  not  listed,  we  use  the  listing 
that  provides  the  findings  most  closely 
analogous  to  the  findings  associated 
with  the  unlisted  impairment. 

Sjogren's  syndrome  is  evaluated 
under  the  applicable  body  system 
depending  on  the  presenting 
manifestation  (e.g..  kerato-conjunctivitis 
under  2.00  or  102  00,  xerostomia  under 


5.00  or  105.00.  arthritis  under  1.02  or 
101.02.  and  other  connective  tissue 
involvement  under  14.00  or  114.00). 
The  most  common  rheumatic 
manifestation  of  sarcoidosis  is  acute 
arihritis.  which  may  be  evaluated  under 
the  musculoskeletal  system  (Listings 
1.02  and  101.02).  When  chronic  arthritis 
occurs,  the  predominant  impairment  is 
due  to  involvement  of  the  lungs,  spleen, 
bone  marrow,  and  bone.  Hence, 
sarcoidosis,  the  cause  of  which  is 
unknown,  should  also  be  evaluated 
under  the  applicable  body  system, 
depending  on  the  disease 
manifestations.  Psoriatic  arthritis  and 
spondylitis  may  be  evaluated  under 
1.00.  101.00,  or  8.00.  Raynaud's 
phenomena  are  seen  in  several 
connective  tissue  disorders,  but  are 
particularly  common  in  systemic 
sclerosis  (Listings  14.04  and  114.04)  and 
undifferentiated  connective  tissue 
disorders  (Listings  14.06  and  114.06). 
When  they  occur  in  these  or  other 
connective  tissue  disorders  and  are 
characterized  by  digital  ulceration, 
ischemia,  or  gangrene,  equivalence  to 
Listing  14,04  or  114.04  could  be  found. 

Although  Ehlers-Danlos  syndrome 
and  Marfan's  sjTidrome  are  connective 
tissue  disorders,  they  are  not  immune 
disorders,  but  genetic  disorders,  and, 
therefore,  should  not  be  included  in  the 
immune  system  listings.  These 
syndromes  are  evaluated  under  the 
listings  for  the  affected  body  system, 
(e.g..  cardiovascular,  visual, 
musculoskeletal,  gastrointestinal). 

Listings  14.07  and  114.07  provide 
criteria  for  immunoglobulin  deficiency 
states  and  non-HIV  cell-mediated 
immune  deficiency.  Myositis  and 
myopathy  may  occur  in  a  wide 
spectrum  of  diseases,  and  should  be 
evaluated  under  the  body  system 
applicable  to  the  primary  disorder 
associated  with  the  myopathy  (e.g.,  6.00 
or  106.00  for  hyperthyroidism,  11.00  or 
111.00  for  myasthenia  gravis,  or  14.00  or 
114.00  for  connective  tissue  disorders). 
Equivalence  to  14.05  or  114.05, 
polymyositis,  may  be  found  when  the 
criteria  are  applicable  but  the  cause  of 
the  m.yopathy  is  other  than 
polymyositis.  Muscle  weakness 
associated  with  myopathies  may  also 
manifest  equivalent  severity  under  the 
neurological  listings. 
Spondyloarthropathies  and  "reactive" 
arthritides  may  be  evaluated  under  1.00 
or  101.00.  Bechet's  syndrome  is  rare,  its 
manifestations  diverse,  and  etiology 
unknown.  The  major  findings  are 
genital  and  oral  ulcers,  skin  lesions,  and 
ocular  lesions.  Evaluation  should  be 
under  the  applicable  body  system  for 
the  manifestation(s).  Mediterranean 
fever  is  an  inherited  disorder  and  not 


due  to  immune  dysregulation.  It  is 
characterized  by  acute,  self-limited 
attacks  of  fever,  abdominal  pain, 
pleuritic  pain  and,  occasionally, 
arthritis.  Evaluation  for  equivalence 
under  rules  applicable  to  other  episodic 
illnesses  is  appropriate. 

We  do  consider  the  effects  of 
treatment  in  all  cases.  The  fifth 
paragraph  of  14.00B  (both  in  the  NPRM 
and  the  final  rule)  indicates  that  in 
addition  to  the  limitations  caused  by  the 
connective  tissue  disorder  itself,  the 
chronic  adverse  effects  of  treatment  may 
result  in  functional  loss.  However,  even 
though  this  principle  is  fundamental  to 
all  disability  adjudications,  the  last 
comment  made  us  realize  that  we  had 
stated  it  explicitly  in  the  preface  to  the 
adult  rules  but  not  in  the  preface  to  the 
childhood  rules.  Therefore,  in  response 
to  the  comment,  we  have  added  a  new 
fourth  paragraph  to  final  114. OOB  which 
is  identical  to  the  corresponding 
paragraph  in  the  adult  rules  and 
underscores  the  need  to  consider  the 
adverse  effects  of  treatment  (such  as 
corticosteroid  therapy)  when  evaluating 
connective  tissue  disorders  in  children. 

Comment  We  received  a  comment 
stating  that  because  of  the  vast  number 
of  rare  "orphan  diseases,"  the  primary 
factor  that  we  should  use  to  determine 
disability  should  be  functional 
limitations  caused  by  symptoms  of  any 
etiology. 

Response:  As  noted  previously,  the 
listings  are  only  examples  of  commonly 
occurring  impairments  and  are  not 
intended  to  include  all  impairments, 
especially  rare  ones.  Many  listings, 
including  final  Listings  14.02-14.06  and 
114.02-114  06  do  include  functioning 
among  their  cntena;  when  we  use  these 
listings  for  comparison  to  evaluate 
unlisted  impairments,  we  also  consider 
functioning  within  the  context  of  the 
listings.  Moreover,  for  children  who 
apply  for  SSI  benefits  based  on 
disability,  we  also  provide  a  "functional 
equivalence"  determination. 

Even  if  the  individual's  severe 
impairment(s)  does  not  meet  or  equal  in 
severity  any  listing,  we  still  always 
assess  the  functional  limitations  caused 
by  the  impairment(s)  and  use  that 
assessment  to  determine  whether  the 
individual  is  disabled  at  the  later  steps 
of  the  sequential  evaluation  processes 
for  adults  and  children.  As  with  all 
claims  where  the  individual  has  a 
severe  impairment(s)  that  does  not  meet 
or  equal  the  severity  of  a  listed 
impairment,  the  individual's  claim  is 
evaluated  further  and  residual 
functional  capacity  is  assessed  to 
determine  if  he  or  she  has  the  ability  to 
do  past  relevant  work.  If  the  individual 
cannot  perform  his  or  her  past  work,  we 
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wili  di^terrr.ine  if  there  are  other  jobs  the 
individual  can  perform.  In  the  case  of  a 
child  under  18  who  is  applying  for  SSI, 
we  perform  an  individualized 
functional  assessment  to  determine  if  he 
or  she  is  able  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

Carnrr.'^n*  One  comment  said  that, 
beyond  the  information  needed  to  make 
a  medical  diagnosis,  there  should  be 
more  specific  guidelines  in  the  listings 
on  assessing  function  because  of  the 
imperfect  relationship  between  a 
person's  capacity  and  hi«  or  her 
function. 

Response:  We  did  not  adopt  the 
comment.  We  already  have  very 
detailed  standards  on  assessing  function 
for  all  impairments.  The  instructions 
a,  idress  the  need  to  consider  the  specific 
effects  of  each  person's  impainnent(s) 
on  his  or  her  ability  to  function  and 
recognize  that  one  individual's 
limitations  may  differ  from  another's 
even  though  they  may  have  the  same 
impairment(s). 

Comment:  Another  comment 
suggested  adding  listing  criteria  for 
chronic  fatigue  syndrome  which,  the 
comment  said,  is  an  immunological 
disorder  that  affects  millions  of 
individuals. 

Response:  We  did  not  adopt  the 
comment.  Due  to  the  divergence  of 
medical  opinion  on  chronic  fatigue 
syndrome,  we  do  not  believe  that  it  is 
either  possible  or  appropriate  to 
establish  listing  criteria.  Further,  such  a 
listing  would  be  beyond  the  scope  of 
these  rules. 

Comment:  One  comment  questioned 
whether  adults  who  have  impairments 
that  would  meet  the  childhood  criteria 
may  be  found  disabled  using  the  part  B 
criteria.  The  comment  also  asked  if 
children  who  have  impairments  that 
meet  the  childhood  criteria  will  remain 
eligible  upon  attainment  of  age  18,  or 
whether  they  will  then  have  to 
demonstrate  that  they  have  impairments 
that  meet  the  part  A  criteria. 

Response:  As  set  forth  in 
S§  404.1525(b)(2)  and  416.925(b)(2)  of 
our  regulations,  the  criteria  in  part  B 
apply  only  to  the  evaluation  of 
impairments  in  pjersons  under  age  18. 
iherefore.  the  listings  in  part  B  may  not 
be  used  to  find  an  adult  disabled. 

We  do  not  require  children  to 
reestablish  disability  based  on  adult 
criteria  when  they  attain  age  18. 
However,  we  do  periodically  review  the 
t  I'.hns  of  disabled  people  to  determine 
whether  they  are  still  disabled.  When 
we  determine  whether  disability 
continues,  v.e  apply  a  medical 
improvement  review  standard  rt'quired 
by  the  statute.  Under  this  standard,  if  a 


beneficiary  who  is  now  an  aduU  was 
most  recently  found  disabled  (or  still 
disabled)  because  his  or  her 
impairment(s)  met  the  childhood 
criteria,  we  use  those  childhood  criteria, 
even  after  the  individual  has  attained 
age  18,  as  a  basis  of  comparison  to 
determine  whether  there  has  been  any 
medical  improvement  in  the 
individual's  impairment(s)  that  is 
related  to  the  ability  to  work. 

14.00 A  and  B.  and  11 4. 00 A  and  B 
Preface 

Comment:  One  comment  said  that  the 
discussion  on  polymyositis  and 
dermatomyositis  in  14.00B4  omitted  any 
other  inflammatory  myopathies  and 
implies  that  if  there  is  weakness,  pain 
or  tenderness  in  any  muscles  other  than 
the  proximal  limb-girdle,  cervical, 
cricopharyngeal.  or  intercostal  muscles 
or  the  diaphragm,  then  one  does  not 
meet  this  criterion. 

Response:  We  accommodated  the 
comment  by  indicating  in  final  14.00B4 
that  the  descriptions  are  only  meant  to 
describe  the  criteria  in  Listing  14.05. 
The  muscles  described  in  Listing  14.05 
and  in  final  14.00B4  are  the  ones 
usually  involved  in  polymyositis  or 
'  dermatomyositis.  If  other  muscles  are 
involved,  the  underlying  disorder — 
which  may  not  be  polymyositis — should 
be  identified  if  possible  and  considered 
under  the  appropriate  body  system 
listings.  If  the  impairment  is  found  to  be 
severe  at  the  second  step  of  the 
sequential  evaluation  processes  but  does 
not  meet  or  equal  in  severity  any  listing 
at  the  third  step  of  the  processes,  we 
will  do  an  individualized  assessment  of 
its  impact  on  the  person's  functioning 
and  decide  disability  at  the  last  steps  of 
the  sequential  evaluation  processes. 

Comment:  Another  comment  stated 
that  weight  loss  as  a  constitutional 
symptom,  which  is  recognized  in 
14.0GB  of  the  adult  listings,  should  also 
be  recognized  in  the  childhood  listings. 

Response:  We  did  not  adopt  the 
comment  because  the  proposed 
childhood  listings  already  included 
weight  loss  in  the  fourth  paragraph  of 
proposed  114.00B.  That  same  language 
appears  in  the  last  sentence  of  final 
114.00B. 

14.02-14.06  and  114.02-1 14.06 
Connective  Tissue  Disorder  Listings 

Comment:  One  comment  noted  that 
the  phrase  "with  the  expectation  that 
the  disease  wili  remain  active  for  12 
months"  appeared  repeatedly  in  the 
proposed  connet-'ive  tissue  disorder 
listings  (in  proi  is.  i  Listings  14.02- 
14.06  and  114  i'.:)  ;v  d  asked  how  we 
make  such  a  pnniit.an.  The  comment 
<;')id  thnt  aiilt'ss  we  describe  how 


physicians  are  to  make  the  prediction, 
claimants  who  have  had  active  disease 
for  10  or  11  months  will  be  denied 
benefits. 

Response:  Even  though  we  disagree 
with  the  conclusion  that  we  would  deny 
claims  filed  by  individuals  who  have 
had  active,  listing-level  disease  for 
almost  a  year,  we  partially  adopted  the 
comment.  We  frequently  make  findings 
of  disability  based  on  an  expectation 
that  a  disabling  impairment(s)  is 
expected  to  last  for  at  least  12  months. 
In  most  cases  in  which  the  evidence 
substantiates  a  finding  of  disability,  it  is 
readily  apparent  from  the  same 
evidence  whether  or  not  the  impairment 
is  expected  to  last  12  months  ftx)m  the 
onset  of  disability.  When  the 
application  is  being  adjudicated  before 
the  impairment  has  lasted  12  months, 
the  nature  of  the  impairment,  the 
therapeutic  history,  and  the  prescribed 
treatment  serve  as  the  basis  for 
concluding  whether  the  impairment  is 
exp)ected  to  continue  to  prevent  the 
individual  from  working  for  the 
required  12  months'  duration.  However, 
we  are  not  describing  this  in  the  listings 
because  it  is  longstanding  practice  that 
applies  to  all  types  of  impairments,  not 
just  connective  tissue  disorders. 

This  comment  and  others  made  us 
realize  that  the  discussions  on  duration 
in  proposed  Listings  14.02-14.06  and 
114.02  made  the  proposed  listings 
unnecessarily  complex.  More 
importantly,  they  only  repeated  the 
general  listings  requirements  in 
§§  404.1525(a)  and  416.925(a).  There  is. 
therefore,  no  reason  to  repeat  the 
provision  in  each  of  these  listings. 
Therefore,  in  response  to  this  and  other 
comments,  we  removed  the  repetitive 
language  from  each  of  the  proposed 
listings  and  added  a  single  discussion 
on  duration  in  14.00B  and  114. OOB  as  a 
reminder  of  the  basic  rules.  For 
consistency,  we  also  removed  the 
statements  in  each  of  the  listings 
requiring  a  3-month  longitudinal 
clinirujl  record,  inasmuch  as  we  already 
make  the  statement  in  14. OOB  and 
114. OOB.  We  also  moved  the 
requirement  that  the  disorder  remain 
active,  "despite  prescribed  therapy" 
into  the  same  sections  of  the  preface. 
(We  also  changed  the  word  "therapy"  to 
"treatment"  for  reasons  explained 
elsewhere  in  this  preamble.)  The  result 
is  that  final  Listings  14.02-14.06  and 
114.02  are  much  simpler  to  read,  even 
though  there  is  no  substantive  change  in 
the  rules  as  a  result  of  these  editorial 
changes. 

Finally,  we  will  not  generally  find  an 
individual  who  has  had  active,  listing- 
level  disease  for  10  or  11  months  to  bw 
not  disabled.  Unless  the  impairment  has 
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significantly  improved  to  the  point  at 
which  it  is  no-longer  disabling  at  the 
second,  fourth,  or  fifth  steps  of  the 
sequential  evaluation  process  for  aduhs 
(or  the  second  or  fourth  steps  of  the 
sequential  evaluation  process  for 
children  claiming  SSI  benefits)  before 
the  end  of  12  months  after  onset,  an 
allowance  would  be  appropriate.  We  are 
confident  that  our  adjudicators 
understand  this  principle. 

Comment:  A  comment  suggested 
editorial  changes  to  the  statements 
regarding  duration  in  Listings  14.02  and 
14.03,  apparently  to  remove 
redundancies. 

Response:  We  adopted  the  comment 
in  part  by  moving  references  pertaining 
to  durational  requirements  from  all  of 
the  listings  that  used  this  language  to 
one  location  in  14.00B  and  114.00B. 

Comment:  One  comment  we  received 
.said  that  there  were  problems  with 
including  in  Listing  114.02A  cross- 
references  to  other  listings  criteria  as  a 
means  of  describing  the  multiple  organ 
dysfunction  of  systemic  lupus 
erythematosus.  The  comment  said  that 
the  type  and  pattern  of  organ 
involvement  in  systemic  lupus 
erythematosus  is  not  always  the  same  as 
in  other  disorders  and  that  muscle 
involvement  in  scleroderma  and 
systemic  sclerosis  is  not  necessarily 
similar  or  identical  to  the  muscle 
involvement  of  polymyositis  or 
dermatomyositis.  The  comment  also 
questioned  the  propriety  of  referencing 
some  of  the  childhood  connective  tissue 
disorders  to  adult  criteria  because  the 
disorders  are  not  always  identical  in 
children  and  adults. 

Response:  We  did  not  adopt  the 
comment.  Connective  tissue  disorders 
may  involve  many  different  organs  and 
body  systems.  Elstablishing  specific 
criteria  for  every  organ  in  each  body 
system  would  make  the  listing 
unnece.ssarily  complicated. 
Consequently,  we  believe  that  cross- 
references  to  existing  listings  are  the 
best  solution. 

We  cross-referenced  the  childhood 
systemic  lupus  erythematosus  listing 
(final  Listing  114.02)  to  other  body 
systems,  the  scleroderma  and  systemic 
sclbrosis  childhood  listing  (final  Listing 
114.04)  and  polymyositis  and 
dermn'omyositis  childhood  listing  (final 
Listing-  ■'140.5)  to  the  corresponding 
adult  rulf.j  in  final  Listings  14  04  and 
14.05,  and  the  childhood 
undifferentiated  connective  tissue 
disorders  listing  (final  Listing  114.06)  to 
the  childhood  listings  for  systemic 
lupus  erythematosus  and  systemic 
sclerosis  and  scleroderma  (final  Listings 
114.02  and  114.04).  because  their 
manifestations  can  be  identical,  even 


though  the  causes  of  the  problems  are 
not  the  same.  Cross-referencing  provides 
a  means  to  find  the  existence  of  a 
disabling  impairment  when  a  single 
manifestation  of  disease  is  at  the  same 
level  of  severity  described  in  the  cross- 
referenced  listing. 

Comment:  A  comment  asked  whether 
severe  fatigue,  fever,  malaise,  and 
weight  loss  must  all  be  present  to  satisfy 
the  criteria  in  Listings  14.02B.  14.03B, 
and  14  04B  (and,  presumably.  114.02B). 

Response:  We  adopted  the  comment. 
The  parenthetical  "e.g."  in  the  proposed 
rules  was  an  error.  We  have  corrected 
final  Listings  14.02B,  14.03B.  14.04B 
and  114.02B  to  show  that  all  four 
symptoms  and  signs  must  bp  present. 
However,  instead  of  replacing  the 
proposed  "e.g."  with  "i.e.."  as  we 
originally  intended,  we  have  revised  the 
sentence  to  make  our  intent  clearer.  The 
final  provisions  state  that  the  disorders 
must  be  "*  •  *  a,s,sociated  with 
significant  constitutional  symptoms  and 
signs  of  severe  fatigue,  fever,  malaise, 
and  weight  loss."  We  chose  the 
particular  symptoms  and  signs  shown  in 
the  listings  because  they  are  the  most 
common  and  are  most  likely  to  be 
present. 

Comment:  Another  comment  asked 
that  we  define  the  terms  "severe"  and 
"moderate"  used  throughout  the  listings 
for  connective  tissue  disorders. 

Response:  We  did  not  adopt  the 
comment  Even  though,  as  we  explain 
later,  we  changed  the  term  "severe"  in 
places  where  it  could  have  been 
confused  with  other  terms 
("incapacitating"  and  "major"),  we 
retained  the  terms  "severe"  and 
"moderate"  where  we  believe  they  are 
appropriate  and  unambiguous.  The 
terms  are  widely  used  to  describe 
relative  values  on  a  rating  scale,  and 
their  meanings  are  commonly 
understood.  But  because  their  meanings 
are  somewhat  nonspecific.  u.se  of  these 
terms  in  Listings  14.02.  14.03.  14.04. 
and  114.02  unquestionably  requires  a 
degree  of  judgment,  as  do  many  other 
aspects  of  our  disability  evaluation 
process.  Our  adjudicators  are 
accustomed  to  making  these  judgments 
on  a  case-by-case  basis,  and  we  believe 
that  attempting  to  devise  specific 
definitions  for  terms  that  are.  by  their 
nature,  non-specific,  would  only  make 
the  listings  confusing.  However,  in 
response  to  this  comment,  we  have  also 
provided  clarification  in  14.00B  and 
114. OOB  that  we  use  the  word  "severe" 
in  these  listings  in  its  medical  sense,  not 
in  tljie  fiinctional  sense  associated  with 
the  second  step  of  our  sequential 
evaluation  processes.  We  explain  this 
provision  in  a  later  response,  below. 


1 4  02  and  114.02    Systemic  Lupus 
Erythematosus 

Comment:  One  comment  noted  our 
statement  in  proposed  14.00B1  that, 
"[glenerally"  the  medical  evidence  will 
.show  that  patients  with  systemic  lupus 
erythematosus  will  fijlfiU  the  1982 
"Revised  Criteria  for  the  Classification 
of  Systemic  Lupus  Erythematosus"  of 
the  American  College  of  Rheumatology 
(formerly,  the  American  Rheumatism 
Association).  The  comment  also  noted 
that  this  implies  that  an  individual  can 
have  systemic  lupus  erjthematosus  and 
not  fulfill  these  criteria,  and  asked  why 
similar  latitude  is  not  provided  for  other 
conditions. 

Response:  We  did  not  adopt  the 
comment.  We  used  the  word 
"generally"  because  the  diagnosis  is  not 
invariably  made  strictly  according  to  the 
criteria.  To  meet  the  American  College 
of  Rheumatology  diagnostic  criteria  for 
systemic  lupus  erythematosus  an 
individual  mu-st  have  four 
manifestations  out  of  a  list  of  11  criteria, 
and  the  vast  majority  of  people  with  this 
disorder  will  meet  these  criteria. 
However,  a  doctor  will  occasionally 
make  a  diagnosis  of  systemic  lupus 
erythematosus  when  an  individual  has 
only  three  out  of  11  manifestations,  or 
other  findings,  when  it  appears  likely 
that  the  diagnosis  is  appropriate. 

Latitude  is  built  into  all  the 
connective  tissue  disorder  criteria.  The 
guidance  in  final  14.00B3  for 
evaluations  under  Listing  14.04. 
Systemic  sclerosis  and  scleroderma  does 
not  require  that  any  specific  pattern  of 
disease  manifestations  be  present  to 
establish  the  diagnosis.  The  criteria  in 
Listing  14.04  are  similar  to  those  for  the 
other  connective  tissue  disorders, 
providing  references  to  other  listings.  As 
in  those  other  listings,  it  also  provides 
alternative  criteria  for  multisystem 
manifestations  associated  with 
constitutional  symptoms  and  signs.  This 
is  also  true  of  polymyositis.  14.00B4  and 
final  Listing  14.05,  and  undifferentiated 
connective  tissue  disorder.  14.00B.'i  and 
final  Listing  14.06. 

Systemic  vasculitis.  14.00B2  and  final 
Listing  14.03.  comprises  several  diverse 
clinical  .syndromes  and  is  characterized 
diagnostically  by  a  tissue  biopsy 
shovxing  necrotizing  vascular 
inflammation.  Hence,  a  tissue  biop.sy  or 
an  angiogram  showing  the  characteristic 
vascular  abnormalities  is  necessary  to 
confirm  the  clinically  suspected 
diagnosis.  However,  when  the  findings 
of  a  referenced  listing  are  present  or 
multisystem  involvement  is  evident 
with  constitutional  .symptoms  and  signs, 
listing-level  severity  may  be  found  even 
if  there  has  not  been  a  definitive 
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diagnosis.  Hence,  this  listing  also 
provides  latitude. 

Comment:  A  few  commenters  said 
that  they  were  not  sure  that  the  medical 
community  at  large  is  familiar  with  the 
1982  "Revised  Criteria  for  the 
Classification  of  Systemic  Lupus 
Erythematosus"  of  the  American  College 
of  Rheumatology.  They  suggested  that, 
instead  of  referencing  it,  the  material 
should  be  included  in  the  listing  itself 
or  in  a  readily  available  supplement. 
One  of  their  comments  asked  why  we 
proposed  to  use  the  American  College  of 
Rheumatology  criteria  for  systemic 
lupus  erythematosus,  but  not  for  the 
other  connective  tissue  disorders.  The 
comment  also  said  that  most  of  the 
rheumatic  diseases  are  syndromes  and 
the  diagnoses  are  made  by  meeting 
specific  criteria. 

Response:  We  did  not  adopt  the  first 
comment  because  we  do  not  think  that 
it  is  necessary  to  publish  the  diagnostic 
criteria  in  the  regulations.  The 
American  College  of  Rheumatology 
diagnostic  criteria  are  widely  available 
and  widely  known. 

Systemic  lupus  erythematosus  is  a 
relatively  common  disease,  the 
diagnosis  of  which  is  based  upon  the 
presence  of  several  non-specific  clinical 
and  laboratory  abnormalities.  Because  of 
the  lack  of  a  single  set  of  diagnostic 
findings,  individuals  may  be 
erroneously  diagnosed  because  of  a  non- 
specific laboratory  result.  It  is,  therefore, 
appropriate  to  refer  to  the  published 
American  College  of  Rheumatology 
diagnostic  criteria.  The  vasculitides,  on 
the  other  hand,  are  rare  and  difficult  to 
diagnose  clinically.  The  hallmark  for 
and  the  diagnosis  of  vasculitis  is  almost 
invariably  based  upon  characteristic 
clinical  findings  and  tissue  biopsy 
showing  necrotizing  vascular 
inflammation.  Moreover,  there  are  no 
published  specific  diagnostic  criteria 
based  upon  clinical  observations  and 
laboratory  tests.  Therefore,  referral  to 
published  diagnostic  criteria  is  not 
possible. 

Comment:  A  few  commenters  said 
that,  because  the  type  and  pattern  of 
joint  involvement  in  rheumatoid 
arthritis  and  juvenile  rheumatoid 
arthritis  differs  from  that  seen  in 
systemic  lupus  erythematosus,  the 
rheumatoid  arthritis  and  juvenile 
rheumatoid  arthritis  criteria  in  Listings 
1.02  and  101.02  should  not  be  applied 
as  reference  listings  to  the  evaluation  of 
systemic  lupus  erythematosus  under 
Listings  14.02A1  and  114  02A2.  One  of 
their  comments  noted  further  that,  if 
there  is  joint  involvement  consistent 
with  rheumatoid  arthritis  or  juvenile 
rheumatoid  arthritis  in  the  presence  of 
otht'r  find)ngs  consi.stent  with  systemic 


lupus  erythematosus,  then,  by  our 
definition,  this  would  be  an 
undifferentiated  connective  tissue 
disorder,  which  should  be  evaluated 
under  Listings  14.06  and  114.06. 

Response:  We  did  not  adopt  the 
comment.  In  referencing  proposed 
Listing  14.02A1  to  Listing  1.02,  and 
proposed  Listing  114.02A2  to  Listing 
101.02,  we  were  providing  a  means  to 
determine  the  presence  of  a  disabling 
impairment  when  a  single  manifestation 
of  disease  is  at  the  same  level  of  severity 
as  that  described  in  the  reference  listing. 
We  did  not  mean  to  imply  that  systemic 
lupus  erythematosus  and  rheumatoid 
arthritis  have  identical  characteristics. 
To  make  this  point  even  clearer,  we 
have  revised  tJie  cross-references  in  the 
final  rules  to  the  generic  body  system 
headings,  1.00  and  101.00,  in  order  to 
include  any  musculoskeletal  effects  of 
systemic  lupus  erythematosus  that  are  at 
the  listing  level  of  severity. 

A  diagnosis  of  undifferentiated 
connective  tissue  disorder  is 
appropriate  where  the  impairment  has 
features  suggestive  of  a  connective 
tissue  disorder  but  not  diagnostic  of  any 
one  disorder.  We  did  not  intend  to 
suggest  otherwise  in  Listings  14.02A1 
and  114.02A2,  which  describe  properly 
diagnosed  systemic  lupus 
erythematosus. 

Comment:  One  comment  noted  that 
the  adult  listing  for  systemic  lupus 
erythematosus  included  a  criterion  for 
muscle  involvement  (Listing  14.02A2), 
but  proposed  childhood  Listing  114.02 
did  not. 

Response:  In  response  to  the 
comment,  we  added  muscle 
involvement  to  final  Listing  114  02A3. 
Because  of  this  addition,  we 
renumbered  the  subsequent  criteria 
accordingly. 

Comment:  Another  comment 
suggested  that  Listing  114.02  include 
cross-references  to  criteria  in  the  hemic 
system  and  to  the  listings  for  depression 
and  Raynaud's  phenomena. 

Response:  We  adopted  the  comment. 
Although  proposed  childhood  Listings 
114.02A8  and  114.02A12  did  include 
cross-references  to  specific  hemic 
listings  (Listings  7.02  and  107.06)  and 
mental  disorders  listings  (Listings 
112.02.  112.03.  and  112.04),  we  revised 
final  Listings  114.02A9  and  114.02A13 
so  that  they  refer  to  the  hemic  and 
lymphatic  and  mental  "body  systems" 
in  general  (107.00  and  112.00),  instead 
of  to  specific  listings.  In  this  way.  no 
hemic  or  mental  manifestations  will  be 
overlooked  and  the  listing  will  remain 
up-to-date  should  we  revise  the  hemic 
and  mental  listings  in  the  future.  Even 
though  Raynaud's  phenomena  are  not  a 
primary  feature  of  childhood  systemic 


lupus  erythematosus,  we  added  a  cross- 
reference  to  Listing  14.04D  in  final 
Listing  114.02A6  for  those  situations  in 
which  children  do  have  such 
manifestations  at  the  listing  level.  For 
consistency,  we  also  added  a  cross- 
reference  to  Listing  14.04D  in  the 
corresponding  adult  rule,  final  Listing 
14.02A5. 

Comment:  One  comment  suggested 
that  in  proposed  Listing  14.028  the 
requirement  that  the  individual 
demonstrate  "severe"  and 
"incapacitating"  signs  and  symptoms 
was  extreme,  especially  when  a  full  12 
months  of  this  level  of  severity  must  be 
anticipated. 

Response:  We  adopted  the  comment 
in  part.  We  agree  that  "incapacitating" 
is  a  higher  level  of  severity  than  is 
needed  to  show  listing-level  severity. 
Furthermore,  the  comment  made  us 
realize  that  we  had  proposed  slightly 
different  language  (using  the  terms 
"severe,"  "incapacitating,"  and 
"major")  for  corresponding  paragraphs 
in  proposed  Listings  14.023,  14.03B, 
14.04B,  and  114.02B,  when  we  intended 
to  say  the  same  thing  in  each  section. 
Furthermore,  the  word  "major,"  which 
we  had  proposed  in  Listing  14.04B. 
could  have  caused  confusion  because  it 
has  a  particular  meaning  in  the  medical 
community,  referring  to  kinds  of 
infections.  Therefore,  we  replaced  all 
these  terms  with  the  word  "significant." 
which  conveys  the  intended  meaning 
consistently  througliout  these  final 
listings. 

We  also  realized  that  referring  to 
"severe"  symptoms  and  signs  in  these 
listings  could  have  caused  confusion 
because  "severe"  has  a  specific  meaning 
when  we  use  the  word  in  the  phrase 
"severe  impairment"  to  describe  the 
functional  impact  of  an  impairment(s} 
(.see  §§  404.1520,  404.1521,  416.920, 
416.921,  and  416.924).  For  this  reason, 
we  have  added  a  sentence  at  the  end  of 
the  sixth  paragraph  of  final  14.003  and 
114.003  to  explain  that  we  use  the  term 
"severe"  in  these  listings  to  describe 
medical  severity  and  that  it  does  not 
have  the  same  meaning  as  it  does  when 
we  use  it  in  connection  with  a  finding 
at  the  second  step  of  the  sequential 
evaluation  processes  for  adults  and 
children. 

14.03  and  114.03     Systemic  Vasculitis 

Comment:  One  comment  said  that 
proposed  Listing  14.03  on  vasculitis  was 
stricter  and  more  detailed  than  then- 
current  Listing  10.03,  which  required 
only  signs  of  generalized  arterial 
involvement. 

Response:  Listing  14.03  is  more 
detailed  than  prior  Listing  10.03,  but  the 
criteria  are  not  stricter.  Rather,  they  are 
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more  riiedically  Ov.r.urate  and  reflect 
stale-o'-lh'j-art  praaice.  They  bIso  now 
include  all  forms  of  systemic  vasculitis, 
and  on'^u.'-e  more  consistent  and  valid 
determinations. 

1 4.C4  and  114.04    Systemic  Sclerosis 
and  Scleroderma 

Comment:  A  comment  suggested  that 
we  dolcie  the  word  "generalized"  before 
"scleroderma"  in  Listing  14  04C. 
Another  comment  questioned  why  we 
provided  a  listing  for  linear  scleroderma 
for  children  (Listing  114.048)  but  no 
similar  listing  for  adulis,  and  noted  that 
14.00B3  omits  mention  of  the 
differences  between  limited  and  diffuse 
scleroderma. 

Pesponse:  We  have  retained  the  term 
"generalized"  in  final  Listing  14.04C 
because  adults  rarely  manifest  localized 
sclero  lurma;  if  they  do,  equivalence  to 
a  listing  in  1.00  or  a  residual  functional 
rapacity  assessment  may  lead  to  a 
finding  of  disability  because  of 
destructive  or  mutilating  lesions  of  the 
extren.ities  or  the  head.  We  provided 
criteria  for  localized  scleroderma  for 
children  because  destructive  and 
mutilating  lesions  involving  the 
extremities,  head,  and  scalp  not  only 
interfere  with  walking  and  using  the 
upper  extremities,  but  also  with  growth 
and  dt'velopment:  scalp  and  facial 
lesions  in  children  may  also  be 
accom.panied  by  seizures. 

"Lin.ited"  cutaneous  scleroderma  is 
not  the  same  thing  as  "localized"  or 
linear"  scleroderma,  but  a  systemic 
form  cf  the  disorder  We  did  not 
m.ention  the  differences  between  limited 
and  d'tfuse  cutaneous  scleroderma  in 
the  preface  because  the  differences  are 
not  neec^ed  for  application  of  the  criteria 
in  final  Listings  14.04  and  114.04. 

Comment:  A  ccmment  said  that, 
althoagii  severe  Raynaud's  phenomena 
were  included  in  the  proposed  Listing 
14.04D  criteria,  they  were  not  defined. 

Respor<ic:  We  have  clarifiGd  the 
listing  in  response  to  the  comment.  In 
fact,  prcposed  Listing  14.04D  did 
describ.:  severe  Raynaud's  phenomena, 
which  are  characterized  by  digital 
ulcerations,  ischemia,  or  gangrene. 
However,  we  realized  that  the  language 
of  the  proposed  rula.  'Raynaud's 
phenomena  with"  these  findings,  was 
not  clear.  We  have,  therefore,  changed 
the  word  "with"  to  "characterized  by" 
in  the  Tiial  listing  to  make  clear  that  the 
f;ndirg5  of  digital  ulcerations,  ischemia, 
or  gargrene  define  severe  Raynaud's 
phenomena.  | 

:4  05  and  11 4.05    Polymyositis  and 
Dermnta  myositis 

Comr^ent:  One  comment  stated  that 
proposed  Listing  14  05,  for  polymyositis 


and  dermatomyositis,  was  too  strict.  The 
comment  said  that  an  individual  who 
satisfied  the  criteria  in  the  opening 
parngraph  of  the  listing  (which  required 
3  moaths  of  active  di.'U'eie,  severe 
proximal  muscle  weaVJiviss  dt^spite 
prescribed  treatment,  and  an  expected 
duration  of  12  months)  should  be  found 
to  meet  the  listing  \*ithotit  also  having 
to  satisfy  the  criteria  in  proposed  Listing 
14.05Aor  14.05B. 

Pesponse:  We  partially  adopted  the 
comment.  The  rommantars 
misunderstood  our  intent  in  proposed 
Listing  14  05.  The  criteria  in  proposed 
Listings  14.05A  and  14.05B  were  not 
additional  criteria,  but  were  meant  to 
define  the  "severe  proximal  muscle 
weakness"  in  the  opening  paragraph. 
However,  the  comment  made  us  realize 
that  the  listing  could  be  made  clearer. 
Therefore,  we  have  clarified  the 
roquiremen'.s  in  final  Listing  14.05  by 
removing  the  opening  paragraph,  which 
was  redundant  of  the  criteria  for 
docum.entation,  duration,  and  severity, 
discussed  in  other  parts  of  the  listings, 
and  which  is  now  in  final  14. GOB. 

Com.ment:  Another  comment 
suggested  that  we  provide  more  detail 
about  the  required  severity  of  proximal 
muscle  weakness.  The  comment  said 
that  proposed  Listing  14  05  required 
shoulder  or  pelvic  muscle  weakness  as 
described  in  Listing  11.12,  which 
pertains  only  to  muscle  weakness  of  the 
extremities.  The  comment  also 
questioned  how  swallowing  and 
impairment  of  respiration  are  to  be 
evaluated  under  Listings  14.0581  and 
14.05B2. 

Pesponse:  In  response  to  the 
comment,  we  deleted  the  cross- 
reference  to  Listing  11.12B  in  final 
Listing  14.05A  and  instead  provided  a 
discussion  of  the  intent  of  the  provision 
in  final  14  0084.  We  also  provided  a 
more  detailed  description  of  the  criteria 
in  final  Listing  14.05B1  for 
cricophar>'ngeal  weakness.  However,  we 
think  that  proposed  Listing  14.05B2  was 
clear  and  have  made  no  changes  in  that 
final  listing. 

Comment:  Another  comment 
qnestioned  why  there  was  no  adult 
listing  corresponding  to  Listing  114.053 
fur  polymyositis  or  dermatomyositis 
with  severe  multiple  joint  contracture  or 
diffuse  cutaneous  calcification,  and  why 
swallowing  or  respiratory  difficulties 
are  limited  to  adult  Listing  14.05B1. 

Pesponse:  Both  multiple  joint 
contractures  and  diffuse  cutaneous 
calcification  are  extremely  uncommon 
findings  in  adults  with  these  disorders; 
however,  if  an  adult  has  these  findings 
their  specific  impact  on  the  individual 
must  be  assessed.  Multiple  joint 
contractures  in  an  adult  that  are  of 


listing-level  severity  should  bo 
evaluated  under  the  criteria  in  l.OOff. 
the  musculoskeletal  body  systom. 
Listing-level  cutaneous  calcification 
may  be  evaluated  under  Listing  14.04, 
Systemic  sclerosis  and  scleroderma. 

Swallowing  and  respiratory 
difficulties  are  not  limited  to  Listing 
14.05B.  Childhood  Listing  114.05A 
indicates  th^t  impairment  should  be 
evaluated  ecrordlng  to  Listing  14.05. 
Therefore,  aii  cf  the  ciiteria  in  Listing 

14.05  apply  to  childi-en. 

1 4.06  and  114.06    Undifferentiated 
Connective  Tissue  Disorder 

Comment:  One  comment  questioned 
whether  the  term  "undifferentiated 
connective  tissue  disorder"  used  in 
Listings  14.06  and  114.06  is 
synonymous  with  "mixed  connective 
tissue  disorder."  The  comment  also 
questioned  why  chronic 
undifferentiated  tissue  disorder  is 
evaluated  by  reference  to  the  criteria  in 
Listing  14.02,  Systemic  lupus 
erythematosus,  and  stated  that  the 
disorder  is  either  systemic  lupus 
erjihematosus  or  it  is  not. 

Response:  We  partially  adopted  the 
comment.  We  added  a  discussion  of 
overlap  syndromes  to  final  14.00B5 
(which  is  also  referred  to  in  114.008) 
and  noted  that  these  syndromes  should 
be  evaluated  under  Listings  14.06  and 
114.06.  Althouj^h  most  individuals  with 
undifferentiated  connective  tissue 
disorders  have  features  of  systemic 
lupus  erythematosus,  we  recognize  that 
some  may  have  features  of  systemic 
sclerosis  and  scleroderma.  Therefore, 
we  added  to  Listings  14.06  and  114.06 
cross-references  to  Listings  14.04  and 
114.04.  However,  we  prefer  to  confine 
Listings  14.06  and  114.06  to 
undifferentiated  connective  tissue 
disorders  to  :.idicate  the  lack  of  a 
specific  diagnosis,  with  its  attendant 
specific  prognosis.  We  also  have 
retained  the  tille. 

Comment:  Another  comment  stated 
that  there  is  a  distinction  between  the 
undifferentiated  connective  tissue 
disorders  (i.e.,  where  a  connective  tissue 
disorder  is  present  but  unknown)  and 
the  overlap  syndromes  (i.e.,  where  there 
are  elements  of  more  than  one 
connective  tissue  disorder  present).  This 
comment  also  said  that  both  types 
should  be  recognized  under  the  li.stiag 
and  that,  because  some  cf  these 
disorders  are  not  undifferentiated. 
Listings  14.06  and  114.06  should  be 
titled:  "Other  Connective  Tissue 
Disorders." 

Pesponse.  We  did  not  adopt  the 
comment,  except  to  the  extent  that  we 
added  the  aforementioned  discussion 
about  overlap  syndromes  to  final 


14.00B5,  "U:i  iifiVrM'.ti.iied  connective 
tissue  disorder '  is  similar  to,  but  not 
synonymous  with,  "overlap  syndrome" 
and  "mixed  connective  tissue  disorder," 
but  the  latter  two  classifications  depend 
upon  constellations  of  non-specific 
features.  Undifferentiated  connective 
tissue  disorders  have  the  clinical  and 
immunologic  features  of  several 
connective  tissue  disorders,  none  of 
which  satisfies  the  criteria  for  any  of  the 
disorders  described.  Overlap  syndromes 
have  clinical  features  of  more  than  one 
established  connective  tissue  disorder, 
and  mixed  connective  tissue  disorders 
usually  have  features  of  systemic  lupus 
erythematosus,  systemic  sclerosis,  and 
myositis.  Most  individuals  with  mixed 
connective  tissue  disorders  eventually 
will  be  shown  to  have  either  systemic 
lupus  erythematosus,  systemic  sclerosis, 
or  Sjogren's  syndrome,  but  a  few  remain 
undiagnosed  and  should  be  labeled 
"undifferentiated." 

Comment:  A  comment  stated  that  the 
criteria  for  evaluation  of  childhood    • 
undifferentiated  connective  tissue 
disorders  in  Listing  114.06  were  a 
confusing  series  of  cross-references, 
noting  that  Listing  114.06  referred  to 
evaluation  under  corresponding  adult 
Listing  14.06  which,  in  turn,  referred  to 
Listing  14.02. 

Response:  We  adopted  the  comment. 
Final  Listing  114.06  now  indicates  that 
undifferentiated  connective  tissue 
disorders  should  be  evaluated  by 
reference  to  Listings  114  02  or  114.04. 

14  07  and  J  14.07  Immunoglobulin 
Deficiency  Syndromes  or  Congenital 
Immune  Deficiency  Disease 

Comment:  One  comment  said  that  the 
criteria  for  the  evaluation  of  immune 
deficiency  disease  in  Listings  14.07  and 
114.07  are  too  restrictive  because  they 
consider  only  immunoglobulin 
deficiency  syndromes  or  deficiencies  of 
cell-mediated  immunity,  and  exclude 
other  immune  deficiencies  or  immune 
dysregulatory  states.  The  comment  also 
noted  our  statement  in  proposed  14.00A 
that  the  "   •   •   •  disorders  include 
impairments  involving  deficiency  of  one 
or  more  components  of  the  immune 
system*  *   *."  The  comment  said  that, 
although  a  number  of  examples  are 
listed  in  this  section,  many  of  the 
potential  immune  system  impairments 
are  absent  from  Listings  14.07  and 
114.07. 

Pesponse:  We  did  not  adopt  the 
comment.  As  we  have  stated,  the 
listings  are  only  examples  of  commonly 
occurring  impairments,  and  are  not 
meant  to  be  all-inclusive. 
Im.munoglobulin  deficiency  syndromes 
or  deficiencies  of  cell-mediated 
immunity  are  the  most  common 


immune  deficiencies.  Immune 
deficiency  disorders  not  specified  in 
Listing  14.07  or  114.07.  but  that  are  of 
listing-level  severity,  may  be  found 
equivalent  in  severity  to  the  listed 
criteria. 
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Populations  Covered  by  the  Rules 

Comment:  Various  commenters 
asserted  that  the  proposed  rules  did  not 
include  manifestations  of  HTV  infection 
that  affect  women,  persons  of  color,  gay 
and  lesbian  people,  and  the  poor. 

Response:  On  the  basis  of  information 
we  received  from  individual  medical 
and  other  experts  who  study,  treat,  and 
work  with  people  who  have  HIV 
infection,  as  well  as  our  review  of  the 
medical  literature,  we  do  not  agree  that 
the  proposed  rules  excluded  these 
groups  of  people.  Based  on  our 
experience  since  December  17,  1991, 
using  our  revised  operating  procedures, 
we  know  that  the  proposed  listings 
would  have  included  the  vast  majority 
of  people  who  were  disabled  by  HIV 
infection.  Nevertheless,  as  we  have 
already  explained  above  in  the  summary 
of  the  final  provisions,  we  have  further 
revised  the  final  listings  to  make  them 
even  more  inclusive.  Among  the  new 
criteria  are  several  new  criteria  in  both 
the  adult  and  childhood  listings  that 
include  more  of  the  manifestations  of 
HIV  infection  unique  to  women  and 
girls.  We  are  confident  that  these  final 
rules  provide  criteria  for  evaluating  all 
of  the  manifestations  of  HIV  infection 
suffered  by  various  populations. 

Commenf.  One  of  the  comments  said 
that  the  proposed  listing  did  not 
recognize  the  medical  conditions  that 
affect  drug  abusers,  and  that  some 
chronic  conditions  were  not  listed. 

Response:  This  comment  did  not 
identify  any  additional  conditions  that 
were  not  listed.  The  manifestations  in 
proposed  Listing  14.08M2  (with  the 
exception  of  Kaposi's  sarcoma),  as  well 
as  many  others  throughout  the  proposed 
listing,  are  conditions  that  affect  drjg 
abusers.  The  conditions  in  proposed 
Listing  14.08M2  are  now  in  the  final 
rules  as  stand-alone  medical  listings, 
without  functional  requirements. 

Comment:  Many  commenters  thought 
that,  despite  our  assertion  to  the 
contrary  in  the  NPRM  (56  FR  at  65703), 
the  proposed  rules  had  not  broken  the 
link  to  the  CDC  surveillance  definition 
of  AIDS.  They  said  the  listings  were 
unfair  and  discriminatory  to  women, 
poor  people,  those  who  do  not  have 
CDC-definod  AIDS,  and  those  with  no 
continuity  of  health  care.  They 
indicated  that,  although  we  had 


proposed  to  include  manifestations  that 
the  CDC  uses  to  define  AIDS  without 
functional  criteria,  other  illnesses  (the 
kind  not  associated  with  CDC-defined 
AIDS,  but  frequently  found  in  women, 
intravenous  drug  users  and  others  who 
lend  to  be  poor  and  have  limited  access 
to  health  care)  required  that  functional 
criteria  be  met. 

Response:  We  disagree  with  the 
comments,  but  we  have  revised  the 
rules  in  response  to  these  and  other 
comments  to  explicitly  include  even 
more  manifestations  without  a 
functional  requirement.  Therefore,  even 
though  we  have  included  many  of  the 
criteria  of  the  OX's  surveillance 
definition  of  AIDS,  we  have  also 
provided  many  other  criteria  for  people 
who  have  symptomatic  HIV  infection 
but  who  do  not  meet  the  CDC       - 
surveillance  definition. 

For  example,  we  added  as  stand-alone 
conditions  as  many  HIV-related 
conditions  from  proposed  Listings 
14.08M  and  114.08L  and  114.08M  as 
possible,  including  endocarditis, 
syphilis  and  neurosyphilis,  meningitis, 
pulmonary  tuberculosis,  and 
pneumonia.  These  manifestations  are 
not  stand-alone  criteria  in  the  CDC 
surveillance  definition  of  AIDS  but,  we 
believe,  can  be  sufficiently  severe  to  be 
disabling  in  an  individual  with  HIV 
infection.  In  addition,  we  created  a 
stand-alone  listing  that  includes  pelvic 
inflammatory  disease  (final  Listings 
14.08A5  and  114.08A6)  and  another  that 
includes  vulvovaginal  candidiasis  (final 
Listings  14.08Fand  114. 08F). 

Standard  of  Disability 

Comment:  Many  commenters  believed 
the  proposed  listings  did  not  take  into 
account  the  progressive  nature  of  HIV 
infection  in  adults  or  children.  They 
suggested  that  claimants  with  HIV 
infection  should  be  found  disabled  at 
commensurately  lower  levels  of  severity 
than  claimants  with  other  diseases.  A 
few  commenters  suggested  that  we 
adopt  the  broadest  permissible 
definition  of  disability  so  as  to  get 
medical  care  to  as  many  HIV-infected 
individuals  as  early  as  possible.  Thev 
said  this  was  important  because  the 
degenerative  nature  of  HIV-related 
conditions  guarantees  that  if  someone  is 
nearly  disabled  today,  he  or  she  will 
become  disabled  in  the  near  future.  One 
of  their  comments  said  that,  although 
our  stringent  disability  standards  make 
sense  with  impairments  that  are 
relatively  stable  and  capable  of 
improvement,  such  eligibility 
requirements  are  less  necessary  when 
dealing  with  rapidly  degenerative 
illnesses  such  as  those  associated  with 
HIV.  This  is  because  there  is  little  need 
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[J  cn:v  ..:,'T  whether  applicants  will 
remain  iil  long  enough  to  be  classified 
as  disabled — those  impaired  by  such 
illnesses  simply  do  not  get  better. 
Another  comment  noted  that,  only 
through  a  combination  of  Federal.  State 
and  local  funding  could  early  treatment 
and  care,  including  drug  trials,  be 
provided,  and  that  tightening  the  listing 
criteria  would  result  in  the  Citv  and 
State  governments  bearing  the  entire 
responsibility  for  this  continuum  of 
care. 

Some  commenters  cited  the  rapid 
deterioration  experienced  by  children 
with  HIV  infection,  and  the  fact  that  few 
of  these  children  live  to  adulthood, 
especially  those  who  acquire  the  virus 
from  their  mothers.  The  commenters 
said  that  our  childhood  neoplastic 
listings  (i.e.,  the  listings  in  113.00) 
permit  a  finding  of  disability  before 
marked  functional  loss  has  occurred  and 
thus  set  a  precedent  for  doing  something 
similar  in  the  case  of  children  with  HIV 
infection. 

Besponse:  We  believe  that  these  rules 
provide  the  broadest  permissible 
definition  of  listing-level  severity, 
consistent  with  the  definition  of 
disability  contained  in  the  Act. 
Moreover,  we  do  not  have  the  authority 
to  apply  a  different  definition  of 
disability  for  some  people  than  the 
standard  of  disability  in  the  Act.  The 
Act  requires  that  an  individual  be 
currently  disabled,  and  does  not  permit 
us  to  find  an  individual  disabled  based 
on  a  prediction  of  future  disability. 

However,  these  rules  are  not  stricter 
than  our  previous  criteria.  To  the 
contrary,  both  the  proposed  rules  and 
these  final  rules  provide  more  ways  in 
which  people  with  HIV  infection  may 
establish  that  they  have  listing-level 
imjnainnents. 

Our  criteria  take  into  account  the 
unique  course  and  hi.story  of  HIV 
disease  in  both  adults  and  children, 
including  its  progressive  nature.  In 
cases  in  which  a  claimant  is 
experiyncing  a  manifestation(s)  of  HIV 
disease  that  is  indicative  of  a  rapid 
decline  in  an  adult's  ability  to  engage  in 
any  gainful  activity,  or  an  SSI  rhild 
claimant  s  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner,  we  have  defined  criteria  that  do 
not  necessarily  require  continuous 
functional  loss  following  the  onset  of 
the  initial  manifestaticn.  Rather,  the 
manifestation  of  HIV  infection  can  be 
found  disabling  ev«n  though  it  includes 
periods  of  improvement.  However,  even 
though  HIV  infection  is  progressive  and 
ultimately  fatal,  it  is  not  true  that  all 
illnesses  or  other  manifestations 
G.ssociateH  with  HIV  are  rapidly 


degenerative,  or  that  individuals  with 
HIV  infection  cannot  recover  from  HIV- 
related  manifestations.  Many 
manifestations  are  treatable,  and  many 
individuals  can  return  to  a  good  level  of 
functioning  following  a  period  of  severe 
illness.  The  impact  of  HIV  and  its 
manifestations  is  highly  individual,  and 
our  disability  adjudication  system, 
which  affords  an  individualized 
determination  to  every  claimant, 
recognizes  this. 

We  believe  that  this  approach  is 
consistent  with  the  approach  we  take  in 
the  neoplastic  listings.  Neither  the  HIV 
listings  nor  the  neoplastic  listings 
describe  impairments  of  lower  severity 
than  other  listings.  Rather,  they 
recognize  the  medical  realities  of  the 
conditions  in  terms  of  prognosis,  overall 
functioning  on  a  longitudinal  basis,  and 
the  impact  of  treatment  on  functioning. 

It  is  also  very  important  to  remember 
that  no  individual  will  be  denied 
benefits  simply  because  his  or  her 
impairment(s)  does  not  meet  or  equal 
the  severity  of  a  listing.  If  an 
individual's  impairmenl(s)  does  not 
meet  or  equal  the  severity  of  a  listing, 
he  or  she  can  be  found  disabled  at  later 
steps  of  the  sequential  evaluation 
processes  for  adults  and  children. 

Finally,  we  want  to  assure  the 
commenters  that  we  share  their 
concerns,  and  are  aware  of  the  poor 
prognosis  for  individuals  with  HIV 
infection.  We  believe  the  promulgation 
of  these  listings  addresses  those 
concerns. 

Comment:  Some  commenters  thought 
that  we  should  find  any  individual  with 
symptomatic  HIV  infection  to  be 
disabled. 

Besponse:  We  do  not  agree  that  any 
individual  with  symptomatic  HIV 
infection  of  any  type  should  be  found 
disabled.  There  are,  in  fact,  many  such 
conditions  that  are  amenable  to 
treatment  without  significant  after- 
effects, and  others  that  are  simply  not  so 
severe  as  to  render  an  individual  unable 
to  work  or  unable  to  engage  in  age- 
appropriate  activities.  In  both  instances 
individuals  may  continue  to  function 
well  for  long  periods,  and  we  believe 
that  it  is  reasonable  to  provide 
regulatory  criteria  that  allow  for  the 
individualized  as.<;essment  of  the  effects 
of  a  person's  impairments)  on  him  or 
her,  as  v\e  have  done  in  final  Listings 
14.08N  and  114.080. 

Comment:  A  few  commenters  said 
that  the  criteria  for  HIV  infection  should 
recognize  that  persons  who  have 
a.symptomatic  HIV  infection  should 
have  the  right  to  treat  their  condition 
and  prolong  their  lives  through  rest  and 
stress  reduction,  and  not  be  exposed  to 


further  compromise  of  their  medical 
condition  in  a  workplace. 

Response:  We  did  not  adopt  the 
comment.  The  standard  of  disability  for 
adults  under  the  statute  is  the  inability 
to  engage  in  substantial  gainful  activity 
by  reason  of  a  medically  determinable 
physical  or  mental  impairment(s).  or  for 
children  under  age  18  who  apply  for  SSI 
based  on  disability  an  impairment{s)  of 
comparable  severity  to  one  that  would 
disable  an  adult.  Even  though  we  agree 
that  people  who  have  asymptomatic 
HIV  infection  will  ultimately  become  ill, 
they  are  not  fimctionally  limited  until 
the  infection  begins  to  become 
symptomatic:  i.e.,  until  they  bogin  to 
experience  manifestations  of  the  HIV 
infection.  Once  individuals  do  b«come 
symptomatic,  however,  those  rules  do 
not  require  that  they  be  continuously 
symptomatic.  The  rules  require  that 
their  impairments  be  evaluated  on  a 
longitudinal  basis  in  ordfir  to  form  a 
picture  of  how  the  individual  is  able  to 
function  over  time.  Indeed,  we  have 
provided  a  separate  listing,  final  Listing 
14,08N,  that  includes  individuals  who 
suffer  periodic  manifestations  of  HIV 
infection  but  who  may  not  be 
continuously  limited  between  the 
episodes. 

We  would  also  like  to  clarify  that  we 
do  not  require  people  to  work.  The  Act 
uses  the  ability  to  work  as  a  way  of 
describing  the  level  of  severity  of 
impairment  that  constitutes  a 
"disability."  The  Act  does  not  say  that 
a  person  who  does  not  meet  the 
definition  of  disability  must  work;  it 
simply  says  that  such  a  person  is  not 
disabled  within  the  meaning  of  the  Act. 
Indeed,  to  underscore  this  point,  the 
statute  explicitly  excludes  from 
consideration  the  factors  of  whether  a 
job  exists  in  the  area  in  which  the 
person  lives,  whether  there  are  job 
openings,  or  whether  the  person  would 
be  hired  to  do  a  job.  Thus,  the  listings 
are  not  intended  for  use  in  determining 
whether  or  not  an  individual  should 
work,  but  to  provide  examples  of 
impairments  that  satisfy  the  definition 
of  disability  in  the  Act  because  they  are 
considered  severe  enough  to  prevent  an 
adult  from  engaging  in  any  gainful 
activity,  or  an  SSI  claimant  under  the 
age  of  18  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner. 

Comment:  One  comment  said  that  any 
claimant  whose  physician  reports 
positive  HIV  infection  and  a  resulting 
inability  to  work  should  be  considered 
disabled,  regardless  of  whether  or  not 
the  individual  presents  opportunistic 
infections. 
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Response:  We  did  not  adopt  the 
comment.  As  we  have  said,  an 
individual  with  asymptomatic  HIV 
infection  will  not  be  functionally 
limited  by  the  impairment.  Under  our 
rules  for  evaluating  medical  opinion 
evidence  in  §§  404!l527(e)  and 
416.927(e),  the  Secretary  is  responsible 
for  determining  whether  an  individual 
is  "disabled"  under  the  Act;  a  statement 
by  a  medical  source  that  the  individual 
is  "unable  to  work"  is  not  sufficient  in 
itself  to  establish  that  an  individual  is 
disabled  within  the  meaning  of  the  Act. 
However,  in  making  our  determination, 
we  review  all  of  the  medical  findings 
and  other  evidence  in  the  individual's 
case  rotcrd  that  support  a  medical 
source's  statement  that  the  individual  is 
disablt  J  :r  (i  will  recorvtact  the  source, 
if  necessary,  lo  obtain  additional 
information  in  support  of  the  opinion. 

Comment:  A  number  of  commenters 
suggested  that  we  give  special 
consideration  to  the  "socioeconomic" 
fnotors  that  cp.n  affect  HIV-infected 
I  laimants,  sui  h  as  poor  nutrition, 
limited  or  no  access  lo  ongoing  health 
care,  inadequate  housing,  and  adverse 
f.imily  factors. 

Besponsp:  We  did  not  adopt  the 
comments,  but  we  have  revised  several 
provisions  in  respon.<;e  to  these  and 
other  comments  to  make  clear  that  we 
do  consider  some  of  the  factors  the 
commenters  suggested,  though  not  as 
■'sodoeconomic"  factors. 

The  Act  requires  that  disability  must 
be  established  on  the  basis  of  a 
medically  determinable  physical  or 
mental  inipairrnenf(s)  that  results  from 
anatomical,  physiological,  or 
psychological  abnormalities  which  are 
demonstrable  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques.  It  does  not  permit  direct 
consideration  of  ".socioeconomic" 
'3v:tors  as  determinants  of  di.sability.  For 
example,  under  the  A;;t  we  cannot 
I  J  isider  w  hether  a  claimant  lives  in 
;  .'adequate  housing  or  receives 
^substandard  medical  care  in  making  a 
■ii.;ability  determination. 

However,  we  do  consider  some  of  the 
rectors  the  commenters  believed  to  be 
'  .'".ocioeconomic"  factors  because  they 
aM  medical  factor  under  our  program. 
For  example,  under  our  program  poor 
nutrition  (i.e.,  malnutrition)  is  a  medical 
condition  and  can  be  8  disabling 
impairment  in  and  of  itself  if  it  is  of 
SviTfiuient  severity  and  duration.  Even  if 
it  is  not  of  listing-level  severity,  it  can 
limit  an  individual's  ability  to  function 
ap.d  cause  disability,  or  combine  with 
other  impairments  to  cause  disability. 
Individuals  who  receive  substandard 
medical  care — especially  individuals 
who  have  HIV  infection — will  often  be 


more  severely  impaired  than  other 
individuals  because  of  more  frequent 
illness  or  failure  to  adequately  recover 
from  infections  and  other  manifestations 
that  might  be  treatable  with  proper  care, 
resulting  in  a  generally  more  severe 
medical  and  functional  picture. 

Thus,  it  is  not  necessary  for  us  to 
consider  "socioeconomic"  factors, 
which  are  ancillary  to  the  determination 
of  how  the  person  is  actually  affected  by 
his  or  her  impairment(s}.  For  the 
purpose  of  deciding  disability,  we  need 
only  know  the  nature  and  severity  of  the 
individual's  impairment(s)  and  its 
efTects  on  his  or  her  functioning.  We  do 
not  use  factors  like  the  quality  of 
medical  care  or  housing  to  determine 
whether  a  person  is  medically  disabled, 
just  as  we  would  not  use  such  factors  to 
find  a  claimant  not  disabled. 

However,  in  part  because  we  agree 
with  the  commenters  that  many 
claimants  have  limited  access  to 
ongoing  health  care,  we  have  clarified 
the  documentation  requirements  in  final 
14.00D3  and  14.00D4,  and  114.00D3 
and  114  0OD4  to  make  it  clear  that  HIV 
infection  or  its  manifestations  may  be 
documented  without  definitive 
laboratory  evidence  if  the 
documentation  is  consistent  with  the 
prevailing  state  of  medical  knowledge 
and  current  medical  practice  and  is 
consistent  with  the  other  evidence.  We 
do  not  require  specific  diagnostic  tests 
in  all  cases. 

Comment:  A  few  commenters 
proposed  that  we  should  also  assess  the 
effect  of  an  HIV-infected  individuals 
home  situation  on  the  ability  to  work 
when  the  individual  is  a  parent  caring 
for  a  child  or  children  who  also  show 
symptoms  of  HIV  and  are,  therefore,  in 
need  of  more  intensive  care  These 
commenters  observed  that,  because  such 
children  require  frequent  administration 
of  medication  and  regular  clinic  visits 
and  are  not  allowed  to  receive  day  care, 
they  would  be  a  burden  on  a  healthy 
parent;  parents  with  HIV  infection  are 
already  required  to  miss  work 
frequently  because  of  their  ov.n 
conditions,  and  the  situation  is 
exaceibated  when  the  parent  mu.st  also 
take  time  off  frcm  work  to  care  for  sick 
children. 

Responiie:  We  did  not  adopt  the 
comment.  Under  the  Act,  disability 
must  result  from  the  individual's 
medirblly  determinable  impairment(s). 
We  are,  therefore,  unable  to  provide  for 
a  finding  of  disability  when  an  adult  is 
unable  to  attend  work  because  of  the 
need  to  care  for  an  ailing  child  and  not 
because  of  a  medically  determinable 
impairment(s).  However,  when  we 
consider  the  extent  to  which  an 
individual's  HIV-related  manifestations 


affect  his  or  her  ability  to  function,  we 
consider  the  individual's  ability  to  care 
for  her  or  his  children. 

Organization  of  the  Listings 

Comment:  Many  commenters 
requested  that  we  simplify  the  HIV 
listings.  Some  commenters  thought  that 
it  was  unnecessary  to  publish  all  of  the 
CDC's  criteria  for  diagnosing  AIDS  in 
our  listings  because  some  of  the  CDC 
criteria  are  redundant.  They  pointed 
out,  for  example,  that  every 
manifestation  in  proposed  Listings 
14.08A  and  114.08A  was  repeated 
somewhere  in  proposed  Listings 
14  fWB-I  and  114  08B-H:  the  only 
difference  was  that  a  person's 
manifestations  would  meet  Listings 
14.08A  or  114,0«A  if  the  person  did  not 
have  laboratory  evidence  confirming  the 
presence  of  HIV  infection,  but  would 
meet  one  of  the  other  listings  if  he  or  she 
did  have  such  evid«)ce.  The 
commenters  noted  that,  whereas  the 
CDC  might  have  good  reasons  for 
distinguishing  between  the  two 
.situations,  the  fact  was  that  we  would 
find  an  individual  who  had  one  of  these 
manifestations  to  be  disabled  under  the 
listings  whether  or  not  there  was 
laboratory  evidence  of  HIV  infection. 
Therefore,  there  was  no  reason  for  us  to 
li.«!t  the  same  manifestation  more  than 
once. 

Some  commenters  said  that  this 
complexity  had  led  to  incorjsistencies  in 
the  proposed  rules.  They  pointed  to 
various  sections  of  the  proposed  Hstings 
where  the  same  conditions  and  the  same 
evidence  needed  to  document  those 
conditions  were  described  in  slightly 
different  terms,  suggesting  that  the 
criteria  were  different  even  though  they 
clearly  were  not  meant  to  be.  They 
stated  that  these  discrepancies  and  other 
inconsistencies  in  the  language  would 
be  confusing  to  both  adjudicators  and 
the  general  public. 

Some  commenters  pointed  out 
repetitious  language  that  we  could 
delete  (for  instance,  the  statement 
"Documentation  of  HIV  infection  as 
described  in  14.00D"  at  the  beginning  of 
every  li.sting  under  propo.-.ed  14.08  and 
114.08);  others  suggested  ways  to 
reorganize  the  listings.  One  of  thi^ir 
comments  said  that  dividing  tha 
proposed  iLstingby  pathogenic  proceijs 
did  net  incr'^ose  the  erse  of  reference 
and  thought  the  repetition  of  section 
headings  added  clutter.  The  comment 
recommended  that  we  combine  the 
proposed  listings  into  a  single  listing 
with  all  of  the  manifestations  arranged 
alphabetically. 

Many  commenters  objected  to  the 
many  diffierent  proposed  criteria  for 
documenting  the  existence  of  the 
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various  manifestations  in  the  listings. 
We  address  the  substantive  comments 
in  a  separate  section  below^,  but  as 
pertinent  here,  the  commenters  pointed 
out  that  the  numerous  specific  criteria 
for  documenting  each  of  the  different 
manifestations  made  the  listings  very 
complex  and  difficult  to  use. 

Response:  We  adopted  the  comments. 
As  we  have  already  explained  in  the 
summary  of  the  final  provisions,  we 
have  simplified  the  language  and 
organization  of  the  final  rules  and  have 
eliminated  the  redundancies  of  the 
proposed  listings.  In  response  to 
comments  we  describe  later  in  this 
section,  we  removed  all  of  the  various 
specific  requirements  for  documenting 
the  presence  of  the  manifestations  in 
lieu  of  the  guidance  w6  now  provide  in 
final  14.00D4  and  114  00D4.  We  also 
revised  the  language  throughout  part  A 
and  part  B  to  nvake  them  both  internally 
consistent  and  consistent  with  each 
other  where  appropriate. 

We  chose  to  retain  an  organization 
that  lists  some  of  the  manifestations 
under  general  headings  for  the  type  of 
organism,  and  others  according  to  the 
affected  body  system  or  type  of 
manifestation.  We  did  not  adopt  the 
suggestion  that  we  list  all  of  the 
manifestations  alphabetically,  although 
we  did  try  it  to  see  if  it  would  work.  We 
found  that  an  alphabetical  list  was  more 
cumbersome  than  the  system  in  these 
final  rules.  To  begin  with,  the  list  was 
very  long;  there  are  over  50  separate 
named -manifestations  in  final  Listing 
14.08.  in  addition,  it  was  sometimes 
difficult  to  decide  how  a  given 
impairment  should  be  alphabetized  (i.e., 
by  specific  organism,  affected  organ,  or 
kind  of  manifestation),  and  in  some 
cases,  impairments  that  naturally 
seemed  to  group  together  (for  example, 
cryptosporidiosis,  isosporiasis,  and 
microsporidiosis.  which  are  all 
protozoans  that  cause  diarrhea)  were 
widely  separated  only  because  of  the 
alphabetical  artifice.  Moreover,  we 
believe  that  the  system  we  decided  to 
use  in  the  final  rules  carries  an 
advantage  that  simple  alphabetization 
would  not.  By  grouping  impairments 
according  to  etiology  where  possible 
and,  elsewhere,  into  other  logical 
categories  (such  as  body  system  or  organ 
affected)  we  have  provided  implicit 
guidance  that  will  be  more  useful  for 
finding  medical  equivalence  for  unh.sted 
manifestations  than  an  alphabetized 
system  would. 

Comment:  One  comment  suggested 
editorial  revisions  in  14. ODD.  The 
comment  suggested  that  we  consolidate 
the  definition  and  desciiption  of  HIV 
infection  into  one  location,  giving  more 
emphasis  to  the  progressive  nature  of 


the  disease,  that  we  consolidate  all 
information  about  evaluation  of  HIV 
infection  cases  under  the  sequential 
evaluation  process  into  one  location, 
and  that  we  eliminate  superfluous 
language.  The  commenter  provided 
alternative  language  for  parts  of 
proposed  14. GOD. 

Response:  Although  we  have  not 
adopted  the  specific  language  suggested 
in  the  comment,  we  have  rewritten  and 
reorganized  all  of  the  paragraphs  in 
14. GOD  of  the  final  rule,  and  removed 
repetitious  language.  In  the  final  rule, 
we  have  revised  the  definition  of  HIV 
infection  in  14  GGDl.  consolidated  the 
explanation  of  how  to  evaluate 
individuals  with  HIV  infection  under 
the  sequential  evaluation  process  in 
14.00D6.  and  made  other  changes 
throughout  14. GOD.  We  discuss  these 
changes  in  greater  detail  in  the 
explanation  of  the  final  rules  and  in 
response  to  public  comments  about 
specific  issues  addressed  in  final 
14. GOD. 

Comment.  One  comment  suggested 
that  it  was  not  necessary  to  list 
Hodgkin's  and  non-Hodgkin's 
lymphomas  separately,  as  we  had 
proposed  in  Listings  14.081  and  14.08). 
The  comment  noted  that,  under  the 
proposed  rules,  any  individual  with  any 
type  of  lymphoma  would  be  found  to 
have  an  impairment  that  met  a  listing; 
therefore,  it  would  be  simpler  to  have 
one  listing  that  included  all  lymphomas. 
Another  comment  said  that  we  should 
provide  separate  criteria  for 
immunoblastic  sarcoma,  which  we  had 
included  with  the  lym,phomas  in 
proposed  Listing  14.0812,  because  there 
is  a  controversy  over  whether  it  is  a  true 
lymphoma. 

Response:  We  adopted  the  first 
comment.  Final  Listing  14.G8E3  now 
includes  all  lymphomas.  In  a 
parenthetical  statement,  the  final  listing 
names  some  of  the  various  lymphomas 
we  had  proposed  in  the  NPRM  hut 
characterizes  them  as  examples  to 
emphasize  that  all  lymphomas  are 
included.  This  is  because  all 
lymphomas  in  HIV-infected  individuals 
carry  a  poor  prognosis.  We  made  the 
same  revisions  in  the  childhood  rules,  at 
final  Listing  114.08E3. 

Even  though  we  acknowledge  that 
there  is  a  dispute  about  whether 
immunoblastic  sarcoma  is  a  lymphoma, 
we  did  not  adopt  the  second  comment. 
Inasmuch  as  the  prognosis  is  poor  in  all 
such  cases  with  HIV  infection  and  the 
m.ere  existence  of  the  manifestation 
establishes  listing-level  severity,  there  is 
no  practical  reason  for  establishing  a 
separate  listing  under  our  rules. 


Documentation 

Comment:  A  number  of  commenters 
said  that  the  proposed  requirements  for 
documentation  of  HIV  infection  were 
too  difficult  and  burdensome  to  meet, 
especially  for  indigent  persons  who  do 
not  have  a  primary  care  physician  and 
have  inadequate  access  to  health  care. 
The  commenters  also  said  that  the  tests 
we  required  in  the  proposed  rules  to 
document  a  diagnosis  of  HIV  infection 
are  too  expensive  for  indigent  persons  to 
afford,  and  that  proposed  14.00D 
required  individuals  to  undergo  specific 
laboratory  tests  or  invasive  medical 
procedures  to  establish  a  diagnosis  or 
meet  the  listing.  Several  commpnters 
also  expressed  concern  that  requiring 
specific  laboratory  tests,  such  as  an  HIV 
antibody  test  or  a  034  count,  might 
inappropriately  cause  denials  or  the 
early  obsolescence  of  the  criteria  for 
establishing  disability  related  to  HIV 
infection.  Several  commenters  suggested 
that  we  consider  clinical  judgment  or 
generally  acceptable  means  of  diagnosis 
consistent  with  the  current  state  of 
medical  knowledge.  One  commenter 
suggested  specific  language  about  the 
standards  for  documenting  HIV 
infection  without  laboratory  evidence, 
and  included  suggested  language  for  the 
fourth  paragraph  of  proposed  14. GOD  to 
explain  why  a  positive  screening  test  for 
HIV  infection,  such  as  ELISA,  needs 
confirmation  by  a  more  definitive  test. 

Response:  We  adopted  the  comments, 
even  though  we  did  not  require  as  much 
testing  as  the  commenters  believed.  For 
instance,  in  the  fifth  and  sixth 
paragraphs  of  proposed  14.00D  we 
explained  that  a  diagnosis  of  HIV 
infection  could  be  accepted  without 
laboratory  documentation  based  on  the 
existence  of  a  disease  predictive  of  a 
defect  in  cell-mediated  im.munity  with 
no  known  cause  of  di.minished 
resistance  to  that  disease.  We  also  said 
that,  in  such  cases,  the  documentation 
of  HIV  infection  will  rely  on  the  clinical 
history,  physical  examination,  exclusion 
of  other  causes  for  clinical 
abnormalities,  and  treating  source 
opinion.  We  also  added  language  to 
final  14.00D3a  and  114.00D3a  to  explain 
why  a  positive  ELISA  test  must  be 
confirmed  by  a  more  definitive  test. 

However,  recognizing  the  reality  of 
limited  access  to  health  rare  for  many 
individuals,  we  have  revised  and 
expanded  the  language  in  final 
14.00D3b  and  114.00D3b.  Other 
acceptable  documentation  of  HIV 
infection,  to  provide  that  the  existence 
of  HIV  infection  may  be  documented 
without  definitive  laboratory  evidence 
when  definitive  laboiatory  evidence  is 
not  available.  We  did  not  adopt  the 
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and  clinical  practice  and  is  consistent 
with  the  other  evidence.  This  would  be 
true,  for  example,  when  an  individual 
has  an  opportunistic  disease  predictive 
of  a  defect  in  cell-mediated  immunity, 
and  there  is  no  other  known  cause  or 
diminished  resistance  to  the  disease  (as 
V  t-  provided  in  the  NPRM).  We  use  the 
clause     If  no  definitive  laboratory 
evidenne  s  available  "  in  the  final  rules 
to  rnfine  i  ienr  !h(^t  we  include 
in diviriuais  who  may  have  undergone 
h;\  'HSling  anonymously  or  when  there 
are  privacy  considerations,  f  )f '  oi^nw.  if 
laboralory  tests  have  been  per:   r'-tod 
and  the  results  are  available    vv-  w  11 
make  every  reasonable  effort  to  obtain 
them. 

We  have  also  made  other  changes  in 
the  rules.  We  made  similar  revisions  to 
our  rules  regarding  the  documentation 
of  manifestations  of  HIV  disease  in  final 
14  00D4b  and  114.00[)4b.  We  also  no 
longer  include  separate  listings  in  final 
Listings  14.08  and  114.08  for 
manifestations  of  HIV  with  and  without 
documentation. 

Comment:  Some  commenters  believed 
that  diagnosis  without  definitive 
laboratory  evidence  should  be  accepted 
for  every  manifestation  in  the  proposed 
listings.  Other  commenters  requested 
clarification  of  which  manifestations  of 
HIV  infection  could  be  diagnosed 
without  definitive  laboratory  evidence 
and  whicii  required  definitive 
documentation. 

Response:  We  did  not  adopt  the 
comments.  We  cannot  make  a  blanket 
rule  that  permits  diagnosis  of  every 
listed  manifestation  in  Listings  14.08 
end  114.08  without  definitive  laboratory 
evidence  because  some  of  the 
manifestations,  such  as  Salmonella 
bacteremia  (Listing  14.08A3), 
lymphoma  (Listing  14.08E3), 
nephropathy  (Listing  14.08L),  and 
radiographically  documented  sinusitis 
(Listing  14.08M6).  will  by  their  very 
nature  require  laboratory  testing. 
However,  we  also  do  not  want  to  specify 
exactly  which  of  the  manifestations  may 
be  diagnosed  without  definitive 
laboratory  evidence  because  wo  want  to 
leave  the  listings  flexible  to 
nrcnmmodate  future  medical  practices. 
Fiir  tfiis  reason,  we  provide  in  final 
1 4.0OD3b  and  14.00D4b  (as  well  as  the 
(  orresponding  childhood  sections)  that 
tlie  di<TgrM.)S!S  of  iil\'  and  its 
p^nnife-rtatmns  may  be  established  by 


methods  of  documentation  that  are 
"consistent  wn^  *   «  prevailing  state  of 
medical  knou  .«'.'  -rnd  clinical  practice 
and  consistent  with  the  other  evidence." 

Comment:  Another  comment  said  that 
the  proposed  rule's  heavy  reliance  on 
documented  HIV  test  results 
disadvantaged  persons  who  test  positive 
for  HIV  infection  at  an  anonymous  test 
site  before  developing  HIV-related 
symptoms.  Giving  the  example  of  an 
individual  applying  for  disability 
benefits  under  title  II  after  she  tested 
positive  for  HIV  infection  at  an 
anonymous  test  site  and  subsequently 
developed  an  HIV-related  condition,  the 
comment  recommended  that  we  apply 
later  evidence  of  HIV  infection 
retroactively  to  the  date  when  HIV- 
related  symptoms  first  developed. 

Response:  We  partially  adopted  the 
comment.  As  we  explained  above,  we 
introduced  the  clause,  "If  no  definiti\'e 
laboratory  evidence  is  available,"  in 
final  14,0OD3  and  14.00D4,  and 
114.00D3  and  114.00E)4,  to  underscore 
the  fact  that  we  include  the  situation  in 
which  an  individual  may  have 
undergone  HIV  testing  anonymously. 

We  did  not  add  explicit  rules  on 
determining  retroactivity.  Our  general 
disability  rules  already  permit  us  to 
establish  an  onset  date  in  the  past  based 
on  an  inference  drawn  from  the  medical 
and  other  evidence  in  the  case  record. 
This  does  not  mean,  however,  that  we 
will  find  all  individuals  with  HIV 
infection  to  be  disabled  from  the 
moment  that  they  tested  positive  for  the 
HIV.  As  ws  have  said,  individuals  with 
HIV  infection  who  are  otherwise 
asymptomatic  and  do  not  yet  have  any 
limitations  are  not  disabled  under  the 
definition  of  disability  in  the  Act.  On 
the  other  hand,  it  is  possible  for  us  to 
find  disabled  as  of  the  date  the 
manifestation(.s)  first  occurred, an 
individual  who  began  experiencing 
manifestations  of  HIV  infection  before 
she  knew  that  she  had  HIV  infection.  As 
we  always  do,  we  will  determine  an 
individuals  onset  date  based  on  the 
facts  of  the  specific  case. 

Trentment 

Comment:  A  few  commenters  said 
that  we  did  not  address  the  adverse  side 
effects  caused  by  treatment  or  explain 
how  to  evaluate  improvement  caused  hy 
AZT  therapy. 

Response:  Although  we  did  include  a 
general  discussion  of  the  need  to 
consider  the  effects  of  treatment  in  'he 
fourteenth  paragraph  of  proposed 
14.00D,  we  have  expanded  the 
discussion  in  final  14.00D7,  Effect  of 
treatment,  in  response  to  the  comments. 
The  final  section  contains  three 
paragraphs.  The  first  paragraph  .stresses 


the  importance  of  considering  both  the 
positive  and  negative  effects  of 
treatnwnt.  In  the  paragraph,  we  mention 
antiretroviral  agents  as  an  example  of  a 
type  of  treatment  that  may  ameliorate 
the  condition  or  cause  side  effects  AZT 
is  a  kind  of  antiretroviral  agent;  we  did 
not  mention  it  specifically  because  we 
would  like  the  rules  to  remain  current 
if  new  treatments  are  devised  in  the 
future  that  supplant  the  use  of  AZT. 

In  the  second  and  third  paragraphs  of 
the  final  rule,  we  provide  guidance 
about  bow  to  evaluate  the  effects  of 
treatment.  We  stress  the  need  to  take 
into  consideration  on  a  case-by-case 
basis  both  the  positive  and  negative 
effects  of  treatment  on  the  individual's 
ability  to  functiofL  In  these  same 
paragraphs,  we  also  point  out  that  some 
individuals  may  respond  to  treatment 
more  successfully  than  others  and  that 
the  effects  of  treatment  may  be 
temporary  or  long-term.  As  in  the 
NPRM.  the  final  section  provides  that  it 
is  essential  to  obtain  a  specific 
description  of  the  drugs  or  treatment 
given,  and  a  description  of  the 
complications  or  any  other  response  to 
treatment. 

£qu;Vo/ence 

Comment:  A  few  commenters 
sugge.sted  that  we  include  in  the  listing 
preface  more  instructions  to  be  used  in 
determining  when  unlisted  conditions 
equal  the  severity  of  listed  conditions. 
They  said  that  an  applicant  would  have 
no  way  of  knowing  what  he  or  she 
would  have  to  prove,  because  program 
physicians  determine  whether  an 
unlisted  illness  has  a  level  cf  severity 
equivalent  to  a  listed  impairment.  One 
of  their  comments  suggested  that,  even 
though  such  things  are  not  amenable  to 
exact  quantitative  measurement,  the 
approximate  levels  of  pain,  fatigue,  and 
physical  impairment  a.ssociated  with 
each  listed  illness,  along  with  any  ether 
relevant  factors,  such  as  frequency  and 
duration  of  episodes,  could  be  sperufied, 
so  any  illness  that  meets  the  least 
restrictive  of  these  descriptions  could 
qualify  as  a  disability. 

Response:  We  did  not  add  guidance  to 
the  listings  about  how  to  determine 
equivalence,  but  we  have  provided  more 
of  the  kind  of  detail  the  commenters 
requested  in  the  final  rules.  We  do  not 
provide  substantive  instructions  for 
determining  equivalence  in  any  of  the 
listings  sections  in  part  A  or  part  B.  We 
have  separate  rules  in  §§404.1526, 
416.926,  and  416.926a  of  our  regulations 
which  set  forth  criteria  for  determining 
equivalence.  The  rules  on  equivalence 
include  rules  in  §  416.9268  for  assessing 
a  child's  functional  limitations  to 
determine  whether  they  are  the  same  a.s 
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the  disabling  functional  consequences 
of  any  impairment  in  the  listings. 

The  majority  of  our  listings  describe 
conditions  for  which  medical  criteria 
can  be  specified  that  are  of  such  severity 
that  it  is  unnecessar>-  to  consider  the 
kinds  of  factors  mentioned  by  the 
commenters.  Final  Listings  14.08  and 
114.08  are  no  exception;  the  criteria  for 
all  of  the  manifestations  in  Listings 
14.08A-M  and  114.08A-N  are  met 
without  the  need  to  consider  or  specify 
whether  there  are  symptoms  or 
limitations;  the  levels  of  fatigue,  pain,  or 
"physical  impairment"  these 
impairments  may  cause  are  implicit  in 
the  listings.  Only  final  Listings  14.08N 
and  114.08O.  which  employ  functional 
criteria  as  a  measure  of  severity,  require 
such  considerations.  As  we  have  already 
explained,  we  have  extensively  revised 
the  functional  rules  in  response  to  these 
and  other  comments,  and  we  believe 
that  we  have  provided  more  detail  about 
the  kinds  of  symptoms  and  the  extent  of 
limitations  necessary  to  meet  these 
listings  within  the  listings  themselves 
and  in  14.00D  and  114. OOD. 

In  addition  to  symptoms  (such  as 
fatigue  and  pain]  and  limitations,  the 
commenters  also  suggested  that  we 
better  define  other  factors,  such  as  the 
frequency  and  duration  of  episodes 
mentioned  in  various  listings.  We 
believe  we  have  responded  to  this 
comment  as  well  in  the  extensive 
revisions  in  final  14. OOD  and  114. OOD. 
In  these  sections,  we  have,  among  other 
changes,  provided  definitions  of  the 
terms  "resistant  to  treatment"  and 
"recurrent,"  included  language  about 
the  need  to  consider  an  individual's 
medical  and  functional  status  on  a 
longitudinal  basis,  and  provided 
explicit  guidance  (in  final  14.00D8) 
about  the  meaning  of  the  term 
"repeated"  in  final  Listing  14.08N.  In 
the  listings  themselves,  we  added 
specific  criteria  for  the  frequency, 
duration,  and  severity  of  episodes  of 
manifestations  wherever  it  was  relevant. 
For  example,  final  Listings  14.08A5  and 
114.08A6  specify  that  the  multiple  or 
recurrent  bacterial  infections  must 
require  hospitalization  or  intravenous 
antibiotic  treatment  at  least  3  times  in 
1  year. 

Finally,  an  individual  does  not  have 
to  know  what  he  or  she  has  to  prove  to 
us  in  order  for  us  to  make  a  finding  of 
equivalence  or  any  other  finding 
regarding  disability.  We  assist  the 
individual  by  requesting  the  evidence 
we  need  for  our  determination. 
Moreover,  an  individual  does  not  have 
to  "prove"  equivalence  to  us  to  be  found 
disabled.  If  we  determine, that  the 
individual's  impairment(s)  is  equivalent 
in  severity  to  a  listed  impairment,  we 


will  find  that  the  individual  is  disabled. 
However,  if  we  determine  that  an 
individual's  impairment  or  impairments 
are  "severe."  but  that  they  are  not  listed 
and  are  not  equivalent  in  severity  to  a 
listed  impairment,  our  evaluation  will 
proceed  through  the  final  steps  of  the 
sequential  evaluation  process  before  we 
make  any  determination  about  whether 
the  individual  is  disabled. 

Proposed  14  08M.  114.061.  and 
114.0€M:  The  Functional  Listings 

Proposed  14.08M1-M3.  114.08U-L2. 
and  U4.08M1-M3:  The  Medical  Criteria 

Comment:  A  number  of  commenters 
said  that  the  manifestations  of  HIV 
infection  in  proposed  Listings  14.08M2 
and  14.08M3.  114.08L1  and  114.08L2, 
and  114.08M2  and  114.08M3  were 
severe  enough  to  be  disabling  without 
meeting  a  functional  test,  or  had  their 
own  functional  ramifications.  Some 
commenters  indicated  that  the  manner 
in  which  the  diseases  were  ranked  did 
not  accurately  reflect  the  true  disabling 
effects  of  some  of  the  conditions.  A 
number  of  commenters  specifically 
questioned  the  need  for  functional 
requirements  for  people  with  Kaposi's 
sarcoma  in  proposed  Listing  14.08M2h. 
Some  commenters  noted  that  there  was 
a  range  of  severity  for  Kaposi's  sarcoma. 
(034  lymphoc>'te  count,  the  other 
criterion  associated  with  the  functional 
criteria  in  proposed  Listings  14.0aMl 
and  114.08M1.  is  addressed  in  a 
separate  comment  and  response,  below.) 

Some  commenters  thought  that  our 
use  of  the  terms  "persistent"  and 
"resistant"  to  describe  the  severity  of 
the  manifestations  was  confusing.  They 
said  we  should  define  the  terms. 

Response:  We  adopted  many  of  the 
comments.  As  we  have  already 
explained  in  the  summary  of  the  final 
provisions  above,  we  devised  stand- 
alone medical  listings  for  most  of  the 
manifestations  we  had  proposed  in  the 
functional  listings.  We  also  removed  all 
of  the  specific  manifestations  we  had 
proposed  to  list  in  lieu  of  more  general 
descriptive  rules  that  include  any  kind 
of  manifestation  of  HIV  infection,  not 
only  those  that  were  in  the  proposed 
functional  listings.  Our  changes  were 
based  on  the  public  comments, 
additional  medical  information  received 
from  doctors — including  pediatricians 
and  physicians  specializing  in  the 
treatment  of  HIV  infection  in  women — 
and  from  other  professionals  with 
expertise  in  treating  and  studying 
individuals  with  HIV  infection. 

We  converted  all  eight  HIV 
manifestations  included  in  proposed 
Listings  14.08M2,  114.08L1,  and 
114.08M2  into  stand-alone  listing 


criteria.  We  .it    'i  for  the  most  part 
with  commenters  who  stated  that  the 
first  six  of  the  eight  listed 
manifestations  would  be  listing-level 
impairments  if  they  were  "persistent 
and/or  resistant  to  therapy."  as 
described  in  the  proposed  rules,  without 
the  need  to  consider  functional  deficits. 
In  the  final  listings,  pulmonary 
tuberculosis  is  in  Listings  14.08A1  and 
114.08A1:  pneumonia,  sepsis, 
meningitis,  septic  arthritis,  and 
endocarditis  are  in  final  Listings  14.08M 
and  114.08N. 

The  final  rules  require  that  these 
conditions  be  'resistant  to  treatment" 
instead  of  "persistent  and/or  resistant  to 
therapy."  We  made  this  change  for  a 
number  of  reasons.  We  used  the  word 
"treatment"  instead  of  "therapy"  only  to 
make  the  language  of  the  final  rules 
consistent  with  other  sections  in  the 
listings;  this  is  merely  an  editorial 
change.  The  phrase  "persistent  and/or 
resistant  to  therapy."  however,  was 
redundant  and  could  have  been 
confusing.  The  phrase  "and/or"  was 
unnecessary  in  that,  because  of  the 
disjunctive,  "or,"  a  person  would  have 
had  an  impairment  that  met  the  listings 
with  either  persistence  or  resistance  to 
treatment;  therefore,  the  conjunctive, 
"and."  was  superfluous.  Also,  in  most 
situations,  "persistent"  would  have 
been  redundant  of  "resistant  to  therapy" 
because,  if  a  person  was  receiving 
treatment  and  the  manifestation 
persisted,  the  manifestation  was 
implicitly  resistant  to  treatment. 

Moreover,  the  word  "persistent"  was 
also  ambiguous  and  difficult  to  define. 
Some  manifestations  can  respond  to 
treatment  without  being  cured.  They 
can  technically  "persist"  because  the 
organisms  that  cause  them  are  still 
present,  but  not  necessarily  \>e 
disabling.  If  we  said  the  manifestationj 
had  to  persist  at  a  disabling  level,  the 
individual  would  have  to  be  in 
treatment  and  the  manifestation 
resistant  to  treatment:  Individuals  with 
persistent  disabling  pneumonia, 
pulmonary  tuberculosis,  sepsis,  and 
meningitis  require  treatment  or  they 
will  die;  septic  arthritis  is  usually  a  sign 
of  a  more  pervasive  infection  and  is  so 
debilitating  that  the  individual  would 
also  require  treatment. 

Therefore,  we  deleted  the  word, 
"persistent,"  from  the  final  rules. 
However,  we  also  provided  alternative 
criteria  for  the  mariifeslations  in  final 
Listings  14.G8M  and  114. 08N  by  which 
individuals  whose  manifestations 
respond  to  treatment  only  to  recur  may 
establish  listing-level  severity. 

We  did  not  agree  with  the 
commenters  who  thought  that  we  could 
list  the  remaining  two  manifestations 
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prnpos>^d  in  Lss'sngs  14  08N*2,  i:4  i.HLl 
and  114  08M2,  peripheral  neuropathy 
and  Kaposi's  sarcoma,  without  some 
other  indication  of  medical  severity. 
Both  Kaposi's  sarcoma  and  peripheral 
neuropathy  vary  widely  in  severity. 
These  disorders,  even  when  not 
amenable  to  treatment,  may  not 
seriously  impair  functioning,  even  in 
individuals  with  HIV  infection. 
Therefore,  the  medical  criteria  we 
developed  require  more  than  resistance 
to  treatment  and  are  more  descriptive  of 
listing-level  severity.  The  final  criteria 
for  evaluating  Kaposi's  sarcoma  (final 
Listings  14.08E2  and  114.08E2)  require 
more  than  limited  superficial  lesions; 
they  require  extensive  oral  lesions,  or 
visceral  involvement,  or  skin  or  mucous 
membrane  lesions  of  sufficient  severity 
to  satisfy  the  criteria  in  final  Listings 
14.08F  and  114. 08F.  conditions  of  the 
skin  or  mucous  membranes.  Of  course, 
the  condition  may  also  be  evaluated 
under  the  final  functional  listings  in 
14.08N  and  114.080.  In  the  case  of 
peripheral  neuropathy  (final  Listings 
14.08H2  and  114.08H),  the  disorder 
must  be  assessed  either  under  the 
appropriate  neurological  listings  in 
11.00  and  111.00  or  on  the  basis  of 
f  jnctionai  limitations  under  final 
Listings  14  08N  and  114.080.  In  order  to 
make  clear  that  HlV-related  peripheral 
neuropathy  may  be  evaluated  under  the 
neurological  listings,  we  added  cross- 
references  to  those  listings  sections  in 
final  Listings  14.08H2  and  114. 08H. 

In  addition,  we  developed  criteria  for 
evaluating  most  of  the  other  HIV 
rr.anifestations  in  proposed  Listings 
14  G-M3.  114.08L2and  114.08M3.  As 
'.^v  it  a  for  peripheral  neuropathy,  we 
reqi.-ed  the  three  blood  disorders  now 
;:i  '  ::.:  Listings  14.08G  and  114.08G— 
a;is:r:.c    proposed  Listings  14.08M3a 
and  114.08M3a),granuloc>1openia 
(proposed  Listings  14.08M3b  and 
1 14.08M3b).  and  thrombocytopenia 
(proposed  Listings  14.08M3c  and 
114.08M3c) — to  meet  the  criteria  of 
other  listings  (in  7.00  and  107.00,  the 
hstings  for  the  hemic  and  lymphatic 
system).  Even  in  the  case  of  an 
individual  with  HTV  infection,  the  blood 
count  figures  alone  do  not  show  how  an 
individual  is  able  to  function. 

We  also  developed  stand-alo'ie 
niedical  listings  for  mucosal 
candidiasis,  including  vulvovaginal 
candidiasis  (proposed  Listings  14.08M3f 
and  il4.03M3f.  final  Listings  14.08F 
and  114. 08F],  Herpes  zoster  (proposed 
Listings  14,08M3h  and  n4.08M3h,  final 
Listings  14. 08D  and  114.080), 
dermatological  conditions  such  as 
eczema  and  psoriasis  (proposed  Listings 
14.08M3i,  114  08L2g,  and  114  08M3; 
final  Listings  14.08F  and  1]4  i,)8F), 


diarrhea  (proposed  Listings  14.08M3J, 
114.08L2f,  and  114.08M3J,  final  Ustings 
14.08jand  114.08j),and 
radiographically  documented  sinusitis 
(proposed  Listings  14.08M3k, 
114.08L2i,  and  114  08M3k,  final 
Listings  14.08M6  and  114.08N6). 

Although  we  agree  with  the  comment 
that  the  remaining  manifestations  in 
proposed  Listings  14.08M3,  114,08L2 
and  114.08M3  (fever,  weight  loss, 
hepatomegaly,  splenomegaly,  parotitis, 
oral  hairy  leiikoplakia,  and 
lymphadenopathy)  can  have  functional 
ramifications,  their  effects  on  an  adult's 
ability  to  work  or  a  child's  ability  to 
function  in  an  age-appropriate  manner 
vary  from  individual  to  individual  and, 
thus,  listing-level  severity  cannot  be 
defined  in  solely  medical  terms. 
Therefore,  these  manifestations,  along 
with  other  manifestations  of  HTV 
infection  that  do  not  meet  the  criteria  in 
final  Listings  14.08A-M  or  114.08A- 
114.08M,  will  continue  to  be  evaluated 
with  functional  criteria  under  final 
Listings  14.08N-Bnd  114.080. 

Comment:  Another  comment 
questioned  the  addition  of  functional 
requirements  to  the  criteria  for  HIV 
wasting  syndrome. 

Response:  We  did  not  list  HIV  wasting 
sjmdrome  in  proposed  Listing  14.08M3 
(or  proposed  childhood  Listing 
114.08M3);  we  proposed  a  separate 
Listing  14.08H  (final  Listing  14.081) 
which  provided  that  any  person  with 
HIV  wasting  syndrome  had  an 
impairment  that  met  the  listing.  In  the 
childhood  listings,  we  provided  a  cross- 
reference  to  the  proposed  adult  rule,  in 
the  ninth  paragraph  of  proposed 
114.00C. 

We  believe  that  the  commenters 
misunderstood  our  intent  in  proposed 
Listings  14.08M3  and  114.08M3.  HIV 
wasting  syndrome  is  defined  as  an 
involuntary  weight  loss  of  more  than  10 
percent  of  baseline  body  weight  and 
either  chronic  diarrhea  or  chronic 
weakness  and  documented  fever  greater 
than  100.4"  F  (38"'  C)  for  the  majority  of 
1  month  or  longer.  Although  if  is  true 
that  in  proposed  Listings  14.08M3  and 
114.08M3  we  listed  all  three  of  the 
criteria  that  may  define  HIV  wasting 
syndrome  (fever,  weight  loss,  and 
diarrhea),  we  did  not  intend  to  list  true 
HTV  wasting  syndrome  in  the  functional 
listing  but  a  lesser  manifestation  of  HTV 
infection.  An  individual  with  true  HIV 
wasting  syndrome  would  have  already 
been  found  to  have  an  impairment  that 
met  the  criteria  of  proposed  Listing 
14.08H.  The  individuals  who  could 
have  met  the  criteria  of  proposed  Listing 
14.08M3  were  those  who  did  not  have 
all  of  the  findings  needed  to  define  HIV 
wasting  syndrome,  but  uhc'  were 


nevertheless  significantly  limited  in 
their  functioning  because  of  their 
manifestations. 

For  reasons  we  have  already 
explained  in  the  summary  of  provisions, 
we  have  established  separate  listings, 
final  Listings  14.08J  and  114. 08J,  to 
make  diarrhea  a  stand-alone  medical 
condition,  but  we  have  not  listed  fever 
and  weight  loss  separately,  except 
insofar  as  ihey  define  HIV  wasting 
syndrome.  However,  these  two  medical 
findings,  as  well  as  diarrhea  of  lesser 
severity  than  in  the  stand-alone  medical 
listings,  may  still  be  found  to  be  of 
listing-level  severity  under  final  Listings 
14.08Nand  114.080. 

Comment:  Some  commenters 
suggested  that  we  consider  additional 
manifestations  of  HIV  infection  in 
conjunction  with  the  functional 
standards  in  proposed  Listing  14  08M3. 
The  commenters  suggested  many 
specific  manifestations,  including  joint 
aches,  arthritis,  or  arthralgias,  recurrent 
cj'stitis,  fatigue,  chronic  headaches, 
chronic  sleep  disturbance,  chronic 
shortness  of  breath  or  exertional 
dyspnea,  and  HIV-related  mental 
disorders.  Various  comments  on  the 
childhood  listings  also  suggested  that 
we  add  chronic  and  recurrent  otitis 
media  associated  with  functional 
limitations. 

Response:  As  we  have  said,  instead  of 
making  the  hsts  longer,  but  still  finite, 
we  decided  to  revise  the  functional 
listings  so  that  they  would  include  any 
possible  manifestation  of  HIV  infection. 
Therefore,  we  no  longer  list  any 
manifestations  explicitly,  only  a  few 
examples.  The  revisions  in  final  Listing 
114.080  are  sufficient  to  allow 
adjudicators  to  evaluate  chronic  and 
recurrent  otitis  media  when  it  is  a 
manifestation  of  HIV  infection. 
Additionally,  sequelae  from  otitis 
media,  such  as  hearing  loss  or  brain 
abscess,  or  any  other  manifestations  of 
HIV  infection  in  children  or  adults,  can 
be  evaluated  under  the  appropriate 
listing  or  at  the  last  steps  of  the 
sequential  evaluation  processes. 

Comment:  A  number  of  commenters 
believed  that  the  CD4  lymphoc}-te  count 
required  in  proposed  Listings  14.08.Ml 
and  114.08M1  should  be  considered 
enough  to  establish  listing-level  severity 
without  the  additional  requirement  to 
meet  the  functional  criteria.  Some 
commenters  stated  that  the  proposed 
CD4  count  less  than  or  equal  to  200 
cells/mm^  (or  14  percent  or  less 
lymphocjles)  was  too  low,  especially  if 
we  linked  it  to  functioning;  others  stated 
that  it  was  too  high. 

Many  suggested  various  alternatives. 
At  least  one  commenter  asked  us  not  'o 
use  any  particular  CD4  count  as  a 
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maas^jre  of  disability  at  all  because  each 
individual  situation  is  difTerant.  the 
commanter  said  that  it  would  be  unfair 
to  label  as  disabled  all  individuals  with 
low  CD4  counts,  when  many  such 
individuals  are  still  functioning  well. 
One  corrrTier*er  suggested  a  specific 
description  of  the  standard  for  using 
CD4  lyn^phocjle  counts,  and  suggested 
specific  language  to  clarify  the 
discussion  of  CI)4  l\Tnph ocyte  counts  in 
the  third  paragraph  of  proposed  14.00D. 

Response.  We  cave  deleted  the  CD4 
criterion  from  tl>e  final  rules.  We  realize 
*hat,  although  a  decreased  CD4  count  is 
3  gauge  of  an  individual's  potential  for 
developing  a  serious  opportunistic 
infection  or  other  manifestation  of  HTV. 
with  improved  treatment  and 
prophylaxis  for  certain  opportunistic 
diseases  one  cannot  reliably  predict 
when  an  individual  will  develop  a 
disabling  manifestation.  Further,  the 
laboratory  finding  does  not  show 
whether  the  individual  is  functionally 
limited.  There  are  many  cases  of 
individuals  with  verv  .;  w  '.:i)4  counts 
(often  far  below  2uu.  wnc  s'vn.bi'.ed  few 
or  no  functional  restnr*i::r_-,,  ar.  '.  ulher 
individuals  with  rr.;^^  r.  LviV.cr  '14 
counts  who  were  se^, .  ■^>  •,  ar.pai.'ed. 
Indeed,  we  receded  corrrrients  from 
such  an  individua:  wno  related  his  own 
story  of  living  w.*-.  ^u\'  .:.fertion  and 
working  even  •/ickih  h;^  (T>4  count  was 
bel^w  100, 

V.e  a^F'ded  completely  with  the  many 
r;  :^:    enters  who  stated  that  Such 
i :  .;  v .  J  J  j  is  a:^  at  risk  of  becoming 
disabled.  However,  our  disability 
programs  require  an  nsspssment  of 
whutheran  indiv.du  ti  15  disabled 
currently,  withou*  ^-  ii- '  r:  whether  the 
individual  may  btcL.:_    ^.>c;Died  at 
some  point  in  the  future.  Because  there 
is  so  much  variability  in  the  state  of 
health  and  functioning  of  indi\dduals 
vs ,  •  h  ar.  V  given  CD4  count  we  could  not 
adopt  the  suggestions  to  use  a  specific 
034  count  alone  (at  any  level)  as  a 
listing  criterion. 

Proposed  14  08M4,  114.0813,  and 
1  U.08M4:  The  Functional  Criteria 

Comment:  Many  commenters  said 
that  the  functional  criteria  were  overly 
burdensome  and  restrictive  and  should 
bo  eliminated  entirely.  Some  of  these 
commenters  beUeved  that  linking 
manifestations  of  HTV  disease  to  a 
Ln-  jr.ci  .e-."  ;^:aored  the  progressive 
"a*   re  of  re  ^.^^eso  and  created  a 
.^.:^he:  i«  .  ■  of  s^^tr  "y  than  established 
h'.  r  •,'^',-r   ,^!'-.-s  OriJ  ■  i.::.T.menter 

>ns  in  the 
^-liCtional 
'^  14  OuD,  and 


fci  rev 


paraRrip-s  ex;- ;': 
critena  in  prop'^^t- 
provided  speailL  lanyuaKe 
revisions. 


such 


Response:  For  reasons  we  have  given 
in  the  explanation  of  the  final  rules,  we 
did  not  eliminate  the  functional  criteria. 
Our  ir^tent  in  proposing  the  functional 
criteria  in  Listings  14.08M.  114.08L.  and 
114.06M  was  to  include  in  the  listings 
many  individuals  for  whom  we  thought 
we  could  not  provide  solely  medical 
criteria.  For  instance,  the  functional 
listings  include  a  group  of  individuals 
who  would  be  very  difficult  to  describe 
in  strictly  medical  terms — individuals 
who  become  ill  then  improve,  only  to 
repeatedly  become  ill  again,  either  with 
the  same  manifestation  of  HIV  infection 
or  with  something  different.  The 
functional  listings  also  provide  a  listing 
for  those  individuals  whose 
impairments  might  not  be  at  listing- 
level  severity  for  all  individuals,  but 
that  are  actually  of  listing- level  severity 
for  the  particular  individuals  givep  lieir 
effects,  such  as  pain,  other  symptoms, 
and  the  consequences  of  medi^ftuon, 
that  vary  greatly  with  the  individual. 
They  help  to  ensure  a  finding  of 
disability  for  any  person  whose 
impairment(s)  actually  prevents  him  or 
her  from  engaging  in  any  gainful 
activity,  or  of  any  SSI  claimant  child 
whose  impairment(s)  actually  prevents 
him  or  her  from  independently, 
appropriately,  and  effectively  engaging 
in  age-appropriate  activities,  even 
though  that  impairment(s)  might  not 
impose  similar  limitations  on  other 
individuals. 

Moreover,  we  believe  that,  in  view  of 
the  fact  that  we  have  made  most  of  the 
proposed  manifestations  into  stand- 
alone medical  listings,  we  have 
accommodated  the  comments  that  asked 
us  to  delete  the  functional  hstin^'  Thp 
functional  criteria  now  only  provide 
another  way  to  find  disabled 
individuals  who  have  most  of  the 
manifestations  we  proposed  in  Listings 
14.08M,  114.08L.and  114.08M. 

Based  on  other  comments,  however, 
we  have  significantly  modified  the 
proposed  functional  criteria  to  make 
them  more  applicable  to  cases  involving 
HTV  infection  and  to  better  express  our 
original  intent.  We  have  also  revised  the 
paragraphs  in  the  final  rules  that 
explain  the  functional  criteria  (final 
14.00D8).  The  functional  criteria  for 
both  adults  and  children  are  no  longor 
tied  to  a  finite  list  of  specific  medical 
conditions;  any  manifestation  or 
combination  of  manifestations  may  now 
be  evaluated  under  this  listing. 
Additionally,  the  final  rules  require  an 
adult  to  demonstrate  limitations  of 
functioning  in  only  one  of  three  areas  cf 
functioning,  rather  than  the  proposed 
two  of  four.  We  describe  these  rules  and 
our  reasons  for  the  changes  in 
subsequent  comments. 


Comment:  Many  commenters  pointed 
out  that  uiider  the  functional 
equivalence  policy  in  §  416.925a(b)(3), 
any  child  who  has  listing-level  deficits 
in  the  functional  domains  cf  the  listings 
in  112  00  is  considered  disabled 
regardless  of  the  nature  of  the 
impairment.  They  said  it  was,  therefore, 
not  necessary  to  include  the  functional 
critaria  in  proposed  Listings  114.08L 
and  114, 08M,  because  these  criteria  did 
no  more  than  recodity  existing  policy 

Response:  We  disagree.  The  part  B 
listings  are  used  to  evaluate  claims  filed 
under  both  title  II  and  title  XVI  of  the 
Act  if  the  claimant  is  under  age  18.  The 
functional  equivalence  policy  in 
§  416.926a(b)(3),  however,  applies  only 
to  claims  for  SSI  filed  under  title  XVI. 
Even  tfiough  SSI  claims  constitute  the 
great  majority  of  childhood  disabihty 
applications,  it  is  possible  for 
individuels  under  age  18  to  apply  for 
disability  benefits  (both  as  disabled 
minor  children  and  as  workers)  under 
title  n.  Fimdional  equivalence  does  not 
apply  in  these  cases,  and  such  children 
could  be  disadvantaged  by  removal  of 
the  rule 

Comn'fr:   Mr,:';     ^l;:■■^-^^'^''^  >d'd 
that  the  propose::  t-'IV  i;'-*  r^g  W:.s  t;,o 
fi.'st  and  only  adult  physical  impairment 
listing  to  req lire  a  functional  test  in 
order  tc  quaiif%-  for  benaftts.  arid  to  do 
so  violated  varjcus  antidiscrimination 
laws.  One  comment  indicated  that  the 
listing  should  exist  solely  to  provide 
SSA  with  medical  criteria  for  the 
purpose  of  n.aking  disability 
determinations. 

Respcnse:  Tho  ccimnante.-s  were  not 
correct.  Even  though  the  listing  for 
evaluation  of  KIV  infection  is  the  first 
to  contain  functional  criteria  similar  to 
those  in  the  merta!  body  system,  diier 
physical  body  system  listings,  such  as 
(but  not  limited  to)  several  in  the 
neurologi"8l  and  ^^.u£,.':ula^k8letai  body 
systems,  include  fimi^-ional  criteria 
among  their  reqi^irements.  We  also 
believe  that  we  have  the  <;;.::! i:tir\' 
authority  to  include  fu.n/V.Ma:  c.iitena 
in  the  Ustings  becau.sn  ;!;-  lisu"',^?  are 
rot  intended  to  include  &\,  possible 
impeirments  (sef .  eg,,  Su'liv^i  v. 
Zehli-v.  493  U  S  521  (1990)]  and  because 
our  rjies  ensure  that  all  disaided 
individuals  have  an  oppr.'lunity  to 
estabhsh  that  *.hey  are  d),=^abied  under 
the  Art,  In  any  case,  we  have  ptcided 
starid-e'one  criteria  for  mo>'  of  the 
manifastations  we  had  propo;,ed  to  link 
to  funclionirg,  as  well  as  some  Cuiitrs 
the'  affect  women,  girls,  Gi:d  other 
groups  of  people  with  Hr*'  inffCtion. 
Therefore,  the  final  rules  do  not 
discriminate  against  any  group  of 
people,  but  broaden  ihe  ist.;.gs  to 
include  more  people. 
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We  also  do  not  agree  that  the  listings 
may  include  only  medical  criteria. 
Functional  criteria  not  only  provide  an 
important  avenue  to  allow  individuals 
whose  HIV-related  conditions  impose 
functional  limitations,  but,  perhaps 
most  importantly,  they  reflect  a  true 
outcome  of  the  illness.  Even  the  strictly 
medical  criteria  in  the  listings  have 
implied  functional  consequences.  By 
definition,  claimants  with  impairments 
meeting  or  equaling  listed  medical 
criteria  cannot  work,  and  this  inability 
to  work — a  functional  assessment — is 
the  underlying  statutory  criterion  on 
which  the  entire  disability  program  is 
based. 

Comment:  Several  commenters  said 
that  requiring  functional  criteria  in  tlie 
adult  hsting  would  prevent  adults  with 
HTV  infection  from  establishing  their 
disabilities  at  the  earliest  possible  point 
in  time.  They  said  that  the  functional 
criteria  could  cause  the  same  delays  for 
gathering  and  weighing  evidence  as  the 
commenters  believe  occur  when  we 
assess  residual  functional  capacity 
when  a  claimant's  severe  impairment(s) 
does  not  meet  or  equal  in  severity  any 
hsting.  Some  commenters  said  that  the 
requirement  for  2  months'  persistence  of 
the  manifestations  in  proposed  Listings 
14.08M3  and  114.08M3  would  create  a 
2-month  processing  delay. 

Response:  The  effect  of  the  functional 
criteria  may  actually  be  to  expedite  case 
processing.  The  functional  criteria  do 
not  come  into  play  unless  the  individual 
does  not  have  an  impairment  that  meets 
the  requirements  of  one  of  the  preceding 
listings.  We  also  follow  a  general  pohcy 
in  all  cases  of  curtailing  development 
when  there  is  sufficient  evidence  to 
properly  allow  a  claim;  if  the  evidence 
shows  medical  equivalence  to  one  of  the 
listings,  we  would  not  further  develop 
the  claim  simply  to  establish  whether 
the  individual  Las  an  impairment  that 
meets  final  Listing  14.08N.  Therefore. 
the  provision  applies  only  to 
individuals  for  whom  we  would  have  to 
assess  functioning  at  later  steps  of  the 
seauential  evaluation  process; 
Individuals  who  have  severe 
impairments  that  do  not  meet  the 
medical  listings  and  for  whom  we 
would  have  to  perform  a  residual 
functional  capacity  assessment  if  we  did 
not  have  this  hsting. 

The  assessment  of  residual  functional 
capacity  is  a  much  more  refined 
evaluation  than  is  required  under  final 
Listing  14  08N.  Whereas  final  Listing 
14  08N  only  requires  a  judgment  about 
whether  an  individual  is  markedly 
impaired  in  a  broad  area  of  functioning, 
a  residual  functional  capacity 
asses.sment  is  a  detailed  evaluation  of 
the  claimant's  ability  to  do  particular 


physical  and  mental  work-related 
activities.  Both  evaluations  rely  on  the 
same  kinds  of  evidence,  so  the  new 
listing  will  not  require  additional  time 
spent  to  develop  evidence.  If  anything, 
individuals  who  meet  this  hsting  may 
not  have  to  present  as  much  evidence  of 
their  abihty  to  function  as  they  would 
have  to  for  the  more  detailed  residual 
functional  capacity  assessment. 
Furthermore,  the  actual  assessment  of 
functioning  under  the  listing  is  quicker 
than  the  residual  functional  capacity 
assessment  and  does  not  require 
evaluation  under  the  medical-vocational 
rules. 

In  fact,  there  has  been  no  evidence 
that  using  functional  criteria  since 
December  17. 1991,  has  delayed 
decisions  made  on  cases  involving  HTV 
infection.  We  updated  our  procedures 
for  evaluating  HTV  infection  under  an 
interpretive  ruhng  we  have  been 
following  since  Etecember  17, 1991 
(Social  Security  RuUng  (SSR)  91-«p, 
"Titles  II  and  XVI;  Evaluation  of  Human 
Immunodeficiency  Virus  Infection,"  56 
FR  65498,  December  17. 1991).  The 
experience  we  have  using  SSR  91-€p 
indicates  that  claims  involving  HIV 
infection  are  being  processed 
expeditiously.  We  believe,  therefore, 
that — far  from  delaying  case 
adjudication — the  new  hsting  will  speed 
the  processing  of  many  claims  and 
permit  more  cases  to  be  adjudicated  at 
the  listing  level  than  would  otherwise 
be  possible. 

With  regard  to  the  comment  about  the 
delays  that  might  have  been  caused  by 
the  criteria  requiring  2  months' 
persistence  of  the  manifestations  in 
proposed  Listings  14.08M3  and 
114.08M3,  we  have  deleted  those  rules, 
as  already  explained. 

Comment:  Many  commenters  said 
that  if  we  retainea  functional  criteria  in 
the  final  aduU  and  childhood  listings, 
the  requirement  should  be  to 
demonstrate  marked  limitations  in  only 
one  area  of  functioning  (for  adults)  or 
one  functional  domain  (for  children). 
They  thought  that  for  aduUs  this  was 
equivalent  to  the  threshold  we 
previously  used  in  our  operating 
instructions  in  effect  prior  to  December 
17,  1991.  Some  commenters  were 
particularly  concerned  that  the 
proposed  rules  for  adults  would  be 
stricter  than  the  rales  they  would 
replace  by  requiring  a  higher  level  of 
functional  inipairment. 

Response:  Even  though  we  have 
changed  the  standard  for  adults  to 
require  marked  limitations  in  one  of  the 
three  functional  areas,  we  do  not  agree 
that  the  proposed  rules  set  a  higher  level 
of  severity  than  was  in  our  previous 
operating  instructions,  nor  was  that  our 


intent.  Indeed,  under  our  prior 
instructions,  an  individual  needed  help 
with  most  activity,  including  climbing 
stairs,  shopping,  cooking,  and 
housework,  in  order  to  estabhsh  a 
"marked"  restriction  of  activities  of 
daily  living.  In  the  nineteenth  paragraph 
of  14.00D  of  the  NPRM,  an  individual 
who  was  unable  to  perform  activities 
independently  most  of  the  time  had  a 
"marked"  limitation  of  activities  of 
daily  Uving.  We  further  defined  a 
"marked"  limitation  in  the  seventeenth 
paragraph  of  the  section  as  arising 
"when  several  activities  or  functions  are 
impaired  or  even  when  only  one  is 
impaired,  so  long  as  the  degree  of 
hmitation  is  such  as  to  seriously 
interfere  with  the  ability  to  function 
independently,  appropriately,  and 
effectively." 

More  fundamentally,  and  as  we  have 
already  explained  in  the  summary  of 
provisions  above,  the  proposed 
functional  criteria  for  adults  effectively 
permitted  a  finding  of  disability  based 
on  marked  Umitations  in  only  one 
functional  area  if  the  individual  also 
suffered  episodic  bouts  of  illness. 
Whereas  activities  of  daily  Uving,  social 
functioning,  and  concentration, 
persistence  or  pace  clearly  describe 
functioning,  the  fourth  area,  repeated 
episodes  of  deterioration  or 
decompensation  in  work  or  work-hke 
settings,  referred  to  episodes  of  illness. 
(This  is  not  true  for  people  with  mental 
disorders,  where  the  episodes  of 
deterioration  or  decompensation  may 
result  from  the  stress  of  the  work  or 
work-like  setting,  but  it  is  true  in  the 
context  of  HIV  infection.)  Thus,  an 
individual  who  experienced  the 
required  episodes  of  illness  in  proposed 
Listing  14.08M4d  and  met  only  one  of 
the  three  functional  criteria  in  proposed 
Listing  14.08M4a-c  would  have  had  an 
impairment  that  met  the  listing. 

This  is  not  to  say  that  all  individuals 
could  have  met  the  listing  in  this  way. 
Some  would  not  have  suffered  episodic 
manifestations  and,  therefore,  would 
have  had  to  meet  two  of  the  three 
functional  criteria  in  proposed  Listing 
14.08M4a-c.  However,  it  has  been  our 
experience,  contrary  to  the  beliefs  of 
many  com.menters.  that  individuals  who 
are  markedly  limited  in  one  of  the  areas 
of  functioning  also  demonstrate  marked 
limitations  in  one  of  the  other  areas;  the 
requirement  for  Umitations  in  two  areas 
merely  validated  the  finding  of 
disability.  Indeed,  we  have  been  using 
the  same  procedures  under  SSR  91-8p 
and  have  allowed  many  cases  under  this 
interpretive  ruling. 

As  we  have  already  explained  in  the 
summary,  and  in  response  to  the 
comments,  we  revised  final  Listing 
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14  08M  inasiT..,:L-h  as  the  fourth 
proposed  hinc*.:onal  cntenc^n  described 
the  univarse  of  iridividuais  we  wnrt' 
tr>'inp  to  capture  in  the  lifting.  In  iha 
final  rule,  the  fourth  crilerian  from  the 
proposed  listing  is  new  ib^-  threshold 
criterion  for  the  listing  and  the 
individual  trust  meet  one  of  three 
functional  criteria. 

A  similar  change  in  the  number  of 
functional  domains  that  must  be  limited 
in  a  childhood  case  is  not  appropriate. 
The  criteria  a  child  has  to  meet  to  be 
considered  under  the  listing  lie.,  the 
child  must  have  a  manifestation  of  HIV 
infection  that  does  not  satisfy  any  of  the 
criteria  in  final  Listings  n4.08A-N)  are 
not  repeated  in  the  functional  domains, 
are  not  analogous  to  the  areas  of 
functioning  used  in  evaluatLng  adult 
cases,  and  differ  with  the  age  of  the 
child. 

Comment:  Many  coramenters  thought 
that  the  "marked"  level  of  restriction 
required  in  the  proposed  adult 
functional  criteria  was  too  severe.  They 
were  particularly  criticRl  of  the 
definition  of  "marked"  as  occurring 
"most  of  the  time"  in  the  paragraphs 
that  defined  the  first  three  functional 
criteria.  Some  commenters  suggested 
that  "ma'ited  '  connoted  a  level  of 
functional  restriction  commensurate 
with  almost  total  incapacitation,  i.e., 
bed  confinement  or  requiring  nursing 
home  care,  and  said  that  this  reflected 
a  higher  level  of  restriaion  than  is 
required  to  establish  disability  under 
the  Act.  Some  also  suggested  that 
individuals  would  be  disabled  even  if 
they  were  not  limited  "most  of  the 
time"  but  were  limited  to  some  lesser 
extent. 

Response:  We  never  intended 
"marked"  to  be  interpreted  as  requiring 
total  incapacitation  (as,  indeed,  it  does 
not  in  the  mental  body  system  listings). 
We  proposed  language  to  underscore 
this  intent  in  the  seventeenth  paragraph 
of  14.00D  in  the  NPRM,  which,  with 
minor  language  changes,  is  now  the  fifth 
paragraph  of  14.0008  in  the  final  rules. 
In  that  paragraph,  we  first  defined 
"marked"  as  being  on  a  continuum 
between  "moderate"  and  "extreme"  to 
make  the  point  that  there  is  a  rriore 
severe  limitation  than  a  "marked" 
Umitation;  that  is,  an  "extreme" 
limitation.  If  "marked"  meant  total 
debility,  it  clearly  would  have  left  no 
room  on  the  scale  of  severity  for 
"extrerae"  UmitaUon.  We  then  stated 
tiiat  a  marked  limitation  could  arise 
"when  several  activities  or  functions  are 
impaired  &;  even  when  only  one  is 
impaired,  so  long  as  the  degree  of 
lim;:ation  is  such  as  to  seriously 
in'erfere  with  the  ability  to  function 
independently,  appropnat«ly,  and 


effectively."  By  indicatin*^  that  a  marked 
limitation  might  result  from  limitations 
of  onJy  several  activities,  or  even  only 
one  activity,  and  by  using  the  phrase 
"seriously  interfere,"  we  again  meant  to 
say  that  the  individual  need  n  .t  have 
been  totally  debilitated. 

We  did,  nowever,  intend  to  establish 
a  level  of  Umitation  that  is  higher  than 
is  required  to  establish  disability  ui.der 
the  Act.  This  is  because  all  listMl 
impairments  in  part  A  and  part  B  define 
a  more  severe  level  of  disability  than  is 
defined  in  the  Act.  The  standard  of 
disability  in  the  statute  is  based  on  an 
inability  to  engage  in  "any  substantial 
gainful  activity"  (see  sections  216(i), 
223(d),  and  1614(a)  of  the  Act).  Under 
§§404.1525(q)  and  416  925(a)  of  our 
regulations,  however,  we  explain  that 
the  listings  describe  impairments  that 
are  considered  severe  enough  to  prevent 
a  person  from  doing  "any  gainful 
activity."  Similarly,  the  regulations 
defining  disability  in  children  provide 
that  "comparable  severity"  to  a 
disability  in  an  adult  means  a 
substantial  reduction  in  the  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner  (see  §  416.924(a)).  The  listings, 
however,  describe  impairments  tiiat 
"prevent"  a  child  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
(see  §§  416.924(e)  and  416.926a(a)). 

The  point  is  tliat  the  listings  are 
meant  to  be  a  screening  device  by  which 
we  can  decide  relatively  quickly  that  aii 
individual  is  disabled,  without  the  need 
to  proceed  to  the  final  steps  of  the 
sequential  evaluation  processes.  It  is  at 
the  final  steps  of  the  sequential 
evaluation  processes  for  adults  and 
children  that  we  determine  whether 
individuals  have  impairments  that  meet 
the  statutory  definition  of  disability. 
Disability  under  the  listings  is  so  severe 
that  we  know  that  there  is  no  need  to 
proceed  further  because  a  finding  of 
disability  would  result  even  if  we 
proceeded  through  all  the  steps  of  the 
sequential  evaluation  processes. 

Nevertheless,  the  comments  made  us 
realize  two  things:  First,  that  we  could 
have  more  clearly  stated  that  "marked" 
does  not  mean  total  incapacity,  and 
second,  that  tiie  standard  of  "most  of  the 
time"  was  unnecessarily  inflexible. 
Consequently,  we  revised  the 
description  of  "marked"  to  explain  our 
intent  more  clearly.  We  now  state 
plainly  in  the  fifth  paragraph  of  final 
14.00D8  that  "an  individual  need  not  be 
totally  precluded  from  performing  an 
activity  to  have  a  marked  limitation 
•  ■  •."  We  also  added  language  in  the 
fifth  paragraph  that  describes    marked" 
in  qualitative  terms  and  makes  clear  that 


a  "marked"  rastriction  m  functnn  is  not 
defined  by  any  froquency  of  cxxurrences 
but  by  the  degree  of  interfiTerive  with 
function  We  also  state  plainly  tliat 
"marked"  is  nut  inlended  U-  imply  tliat 
a  person  is  confir-ed  lu  bed 
hospitalized,  or  m  a  i:u.''si:ig  home.  This 
allows  us  the  flexiDiUtyio  determ.ine 
whethpr  a  limitation  is  "marked"  on  a 
case-by-case  basis.  In  each  of  the  sixth, 
seventh,  and  eighth  paragraphs  of  final 
14  OODS  (which  define  the  three 
functional  areas,  and  correspond  to  the 
nineteenth,  twentieth,  end  twenty-first 
paragraphs  of  proposed  14  OOP)  we 
eliminated  the  sentences  that  included 
the  phrase  "most  of  the  time"  and 
revised  the  remaining  discussions  lo  be 
more  descriptive  of  our  intent. 

We  did  not  simply  revise  'most  of  the 
time"  to  a  shorter  period,  as  some 
commenters  suggested,  because  we 
believe  the  attempt  was  fraught  with  the 
same  pitfalls  that  the  conimanters 
pointed  out  for  the  phra.^  we  proposed. 
Furthermore,  because  we  say  that 
"marked"  may  involve  only  one  activity 
or  several  activities,  a  criterion  for  less 
frequent  interference  could  result  in 
unintended  variations  in  severity  levels 
depending  on  which  activiiies  or  other 
functions  were  hmited. 

Comment:  Many  commenters  thought 
that  it  wa5  inappropriate  to  use,  nearly 
verbatim,  the  fuiictional  criteria 
language  from  the  mental  listings  to 
describe  the  functional  limitations  in 
proposed  Listings  14.08M,  n4.08Land 
114.0aM.  Although  some  commenters 
said  they  could  appreciate  the  need  to 
link  functional  timitations  to  physical 
disorders,  they  thought  it  was 
inappropriate  to  apply  mental  listing 
criteria  to  physical  impairments. 

Response:  We  do  not  agree  that  it  is 
inappropriate  to  apply  these  functional 
criteria  to  physical  disorders  because 
the  criteria  are  generic;  they  do  not 
describe  mental  functions,  but  broad 
areas  of  functioning  that  are  relevant  to 
any  adult's  ability  to  work  or  any  child's 
ability  to  independently,  appropriately 
and  effectively  engage  in  age- 
appropriate  activity.  As  we  have 
explained  in  the  summary  of  the  final 
rules,  these  activities  describe  what 
people  do  and  how  well  they  do  it  on 
a  day-to-day  basis.  For  our  purposes,  it 
is  immaterial  whether  an  individual  has 
difficulty  doing  chores  or  maintaining 
concentration  because  of  a  mental 
disorder  or  because  of  fatigue, 
weakness,  pain,  headaches,  frequent 
diarrhea,  or  any  other  physical  problem: 
the  person  still  has  the  limitation  that 
rbsults  from  a  medically  determinable 
impairment(s). 

However,  as  we  have  also  said,  we 
have  modified  the  proposed  language  in 
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final  14.00D8  to  make  it  even  mire 
specific  to  individuals  with  i-;!V 
infection.  As  w"  h^. '■»  pr**v5i   isly 
explained,  we  til.si   rts'^TiOvtd  i!i6  fourth 
"functional"  criterion  in  proposed 
Listing  14.08M4d. 

We  also  repeat  that,  by  revising 
proposed  Listings  14.nrM,  ! !  ^  <''fiL  and 
114. 08M  to  make  most  of  tr.e  ^.1  posed 
manifestations  into  star  ]  e    na  medical 
listings  and  to  broaden  the  applicability 
of  the  final  functional  listings  to  include 
any  manifestation  or  combinations  of 
manifestations,  final  Listings  14.08N 
and  114.080  are  only  advantageous  to 
claimants.  They  merely  provide  another 
means  for  people  to  show  that  they  are 
disabled  under  the  listinp«. 

Comment:  A  number  of  commenters 
specifically  commented  that  the  area  of 
social  functioning  is  meant  to  measure 
an  individual's  psychiatric  condition 
and  is  not  appropriate  for  the  evaluation 
of  HIV.  They  were  especially  concerned 
that  an  individual  could  be  denied 
disability  benefits  because  he  or  she 
"socialized"  with  family  and  friends. 

Response:  The  comments 
miisunderstood  our  intent;  we  have, 
therefore,  clarified  the  rules.  We  have 
always  recognized  that  there  is  a 
difference  t)etween  visiting  with  family 
and  close  friends,  who  may  make 
special  allowances  for  an  impaired 
individual,  and  independent  social 
functioning  Furthermore,  the  abiUty  to 
interact  with  other  people  can  be 
affected  by  a  physical  impairment.  For 
instance,  an  individual  who  is  fatigued 
may  have  difficulty  going  out  or 
sustaining  conversation.  In  addition, 
many  individuals  with  manifestations  of 
KTV  infection  do  have  mental  findings 
(such  as  anxiety,  depression,  and 
apathy)  that  can  interfere  with  their 
social  functioning.  Even  if  the  mental 
findings  are  not  manifestations  of  HTV 
infection,  or  are  the  only  manifestations 
of  the  HIV  infection,  we  still  consider 
their  effect  on  the  individual's 
functioning  together  with  any  other 
manifestations. 

To  make  our  intent  clearer,  we  have 
revised  the  language  of  the  seventh 
paragraph  of  final  14.00D8  in  response 
to  the  comments.  Final  14.00D8  states 
that  marked  difficulty  of  social 
functioning  means  that  an  individual 
"cannot  engage  in  social  interaction  on 
a  sustained  basis  (even  though  he  or  she 
is  able  to  communicate  with  close 
friends  or  relatives)  *  •  *."  It  is  also 
important  to  note  that,  under  the  final 
listing,  social  functioning  is  only  one 
area  of  functioning  among  throe,  each 
one  of  which  can  establish  disability  at 
the  listing  leve! 

Comment.  Several  ccmmenters 
thought  that  the  fourth  functions'  tes* 


requirement  in  the  adult  hsUng,  i.e., 
'  .'^^pscted  episodes  of  decompensation," 
was  too  sever"  ^ur  went  beyond  what 
is  necessary  tj  prtnent  an  adult  from 
working.  The  commenters  suggested 
that  this  criterion  be  revised  to  more 
accurately  reflect  the  reality  of  the 
exacerbations  and  remissions  in  HIV- 
related  illnesses  end  the  need  to  be 
absent  from  work  for  treatment. 

Response:  We  have  already  explained 
how  we  revised  proposed  Listing 
14  08M  in  the  summary  of  provisions 
and  the  foregoing  responses.  In  the  third 
paragraph  of  final  14.08D8.  we  retained 
the  provision  for  manifestations 
occurring  on  an  average  of  3  times  a 
year,  or  once  every  4  months,  and  each 
lasting  at  least  2  weeks,  but  changed  it 
to  one  provision  among  several 
alternatives  instead  of  an  absolute 
requirement.  We  now  also  provide  that 
the  manifestations  may  last  for  less  than 
2  weeks  and  occur  substantially  more 
frequently  than  3  times  a  year  or  every 
4  months,  or  that  they  may  occur  less 
frequently  than  3  times  a  year  or  once 
every  4  months  but  last  substantially 
longer  than  2  weeks  each  time.  We 
believe  this  better  reflects  the  variety  of 
patterns  of  episodic  illness  experienced 
by  persons  with  HTV  infection. 

We  do  not  agree,  however,  that  the 
proposed  criterion  was  incompatible 
with  the  ability  to  work  in  and  of  itself. 
It  described  an  individual  who  missed 
6  weeks  of  work  during  the  course  of  a 
whole  year  because  of  illness.  Although 
we  do  not  mean  to  suggest  that  missing 
work  for  2  weeks  at  a  time  3  times  in 
a  year  is  not  serious,  we  do  not  believe 
that  it  is  so  serious  in  itself  that  we 
could  conclude  that  the  individual  was 
disabled  for  12  months,  as  required  by 
the  statute.  This  is  why  we  also  require 
an  accompanying  indication  of  marked 
functional  limitations  in  the  final  rule. 

Comment:  Several  commenters  stated 
that  in  setting  the  adult  functional 
standards,  we  should  evaluate 
individuals  based  on  both  current 
functional  ability  and  Ukely  future  loss 
of  capacity. 

Response:  The  Act  requires  that  an 
individual  be  disabled  during  the  period 
covered  by  the  individual's  application. 
This  usually  means  tliat  the  individual 
must  be  currently  disabled,  although  we 
may  find  disabiUty  in  the  past  under 
title  II  within  the  time  Umits  covered  by 
the  application.  However,  we  are  never 
permitted  to  find  an  individual  disabled 
based  on  a  prediction  that  the 
individual  will  become  disabled  in  the 
future.  There  is  no  pro\'ision  in  the 
statute  that  would  permit  us  to  overlook 
a  claimant's  current  favorable  level  of 
function  because  it  is  expected  his  or 
her  condition  will  worsen  at  some 


future  time.  Our  policy  is  to  advise 
individuals  to  reapply  for  disability 
benefits  at  such  time  as  the  condition 
precludes  substantial  work  activity. 

Comment:  Numerous  commenters 
suggested  that  we  use  hinctional  tests 
like  the  Kamofsky  Perfarmance  Status 
instead  of  the  proposed  functional 
criteria. 

Response:  We  did  not  adopt  the 
comments.  The  Kamofsky  Performance 
Status  is  not  a  "functional  test,"  but  a 
physician's  estimate  of  functional 
status.  We  do  not  think,  however,  that 
the  Kamofsky  or  other  available  tests  are 
sufficiently  broad  or  objective  to  use  in 
place  of  our  functional  criteria,  as  the 
standard  for  measuring  functional 
capacity  in  HIV-related  disabihty 
claims. 

Comment:  Several  commenters  said 
that  we  should  develop  a  special  form 
to  capture  information  regarding  a 
claimant's  functional  limitations  and 
train  our  Field  Office  and  State  agency 
personnel  to  properly  elicit  this 
information.  Some  were  interested  in 
working  with  us  to  develop  the  form,  as 
well  as  to  develop  a  national  800- 
number  and  telefax  service  for  the 
dictation  of  physician  narratives  and 
medical  documentation. 

Response:  Developing  evidence  of 
functional  limitations  is  not  new  to 
Field  Office  or  State  agency  employees. 
The  disability  appUcation  forms  include 
basic  questions  regarding  evidence  of 
functional  limitations  and  are  sufficient 
to  make  a  determination  in  many  cases 
The  State  agencies  develop  additional 
evidence  regarding  function  from  ■ 
variety  of  medical  and  non-medical 
sources  when  that  is  necessary. 
Although  we  appreciate  tli" 
commenters'  offers,  at  this  time  we  do 
not  believe  a  special  form  is  needed  for 
either  the  Field  Offices  or  the  State 
agencies.  Also,  because  medical 
determinations  are  made  locally,  a 
national  telephone/telefax  service  for 
physician  narratives  and  medical 
documentation  would  not  be  practical. 
We  beheve  these  kinds  of  services  are 
best  when  designed  and  implemented 
locally  in  order  to  meet  the  particular 
needs  of  the  area. 

HIV  Manifestations  Suggested  as 
Additions  to  the  Listings 

Comment:  A  number  of  commente.*^ 
suggested  adding  other  manifestations 
of  HIV  infection  to  the  Ustings.  such  as: 
anemia,  arthritis,  oral  candidiasis  (oral 
thrush),  chronic  shortness  of  breath  or 
exertional  dyspnea,  chronic  sleep 
disorders,  hepatitis  (including  hepatitis 
caused  by  cytomegalovirus), 
extrapulmonary  Pneumocystis,  fatigue. 
HTV  myositis,  leukemia,  lymphocytic 
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interstitial  pneumonius, 
rriicrosporidiosis,  mucormycosis. 
neoplasia,  pancytopenia,  pulmonary 
a'^per^illosis.  recurrent  giardiasis,  renal 
failure,  squamous  carcinoma  of  the 
genitals,  side  effects  of  antiretroviral 
therapy,  syphilis  and  neurosyphilis. 
(We  disciiss  other  suggested  additions  to 
the  listings — including  several  that  are 
specific  to  women — in  subsequent 
comments  and  responses.) 

Some  of  these  commenters  suggested 
specific  criteria  to  be  included  {e.g., 
chronic  anemia  with  persistent 
hemoglobin  of  less  than  10  percent  or 
hematocrit  of  less  than  30  percent,  or 
requiring  transfusions  more  often  than 
twice  yearly].  Other  commenters  simply 
identified  tiie  symptoms  (eg,  dyspnea) 
or  conditions  they  thought  should  be 
included,  without  describing  any 
particular  level  of  severity.  When  a 
comm.enter  suggested  adding  a  medical 
condition  to  the  listing  but  did  not 
include  criteria  describing  impairment 
severity,  we  were  often  unable  to 
discern  whether  the  commenter  was 
asking  that  we  develop  listing  criteria 
for  that  manifestation,  or  asking  that  we 
consider  the  mere  existence  of  the 
manifestation  in  an  individual  with  HIV 
infection  to  be  listing-level  severity.  In 
order  to  ensure  that  we  considered 
ever}-  comment,  we  considered  both 
possible  interpretations  of  the  comment. 

Response:  VVe  adopted  some  of  these 
comments,  partially  adopted  others,  and 
did  not  adopt  others. 

In  response  to  the  comments,  we 
added  the  following  manifestations  of 
HTV  infection  to  the  listing  without  any 
qualifying  criteria;  Extrapulmonary 
Pneumocystis  carinii  infection  (final 
Listings  14.08C2  and  114.08C2); 
mucormycosis  (final  Listings  14.08B6 
and  114.08B6):  and  aspergillosis  (final 
Listings  14.05B1  and  114.0831).  An 
individual  with  HIV  infection  and  any 
one  of  these  manifestations  has  an 
impairment  that  meets  the  listing. 

To  the  extent  that  the  commenters 
were  suggesting  that  we  include  any 
other  manifestations  in  the  HIV  listings 
without  any  quahfying  criteria,  we  did 
not  adopt  the  suggestions.  The 
information  we  obtained  and  the 
medical  literature  indicated  that, 
although  the  other  manifestations 
suggested  by  the  commenters  can  be 
disabling,  they  need  not  be. 
Consequently,  the  assessment  of 
severity  must  be  made  based  on  criteria 
beyond  the  mere  presence  of  the 
manifestation.  In  order  to  be  responsive 
to  the  comments,  we  attempted  to 
develop  a  listing-level  standard  for  each 
suggested  addition  to  the  listings,  using 
qualifying  criteria  to  indicate 
impairment  severity. 


The  listings  now  include 
microsporidiosis  (final  Listings  14  jfciCl 
and  114.08C1),  if  it  results  in  diarrhea 
lasting  for  1  month  or  longer;  and  septic 
arthritis  (final  Listings  14  08M4  and 
114.08N4)  if  it  is  resistant  to  treatment 
or  requires  hospitalization  or 
intravenous  treatment  3  or  more  times 
in  1  year.  These  criteria  were  developed 
based  on  the  information  we  obtained. 

Some  of  the  HIV  manifestations  that 
com.menters  suggested  as  additions  to 
the  listings  may  be  evaluated  under 
existing  listings;  consequently,  we  did 
not  add  new  criteria  for  them.  These 
include:  oral  candidiasis  (which  is 
evaluated  xmder  final  Listings  14.08F 
and  114. 08F,  Conditions  of  the  skin  or 
mucous  membranes,  or  14.08M  and 
114. 08N,  for  other  multiple  infection,  or 
under  the  appropriate  body  system 
listing);  leukemia  (which  is  evaluated 
under  the  criteria  in  Listing  7.11,  7.12, 
13.27,  or  107.11);  giardiasis  (which  is 
evaluated  under  final  Listings  14  08J 
and  114. 08J);  and  pancytopenia  (which 
is  evaluated  under  final  Listings  14.08G 
and  114  08G  or  under  the  criteria  in 
7,00ffandl07.00ff). 

Syphilis  and  neurosyphilis  are  also 
manifestations  that  may  be  evaluated 
under  existing  listings.  However, 
because  of  their  frequency  in 
individuals  with  HIV  infection,  we 
added  Listings  14.08A4  and  114.08A4  to 
remind  adjudicators  that  HIV  infection 
can  make  this  illness  more  difficult  to 
treat  and  to  ensure  that  they  look  for 
sequelae  of  the  disease.  For  the  same 
reason,  we  added  Listings  14.08D5  and 
114.08D5  for  evaluating  viral  hepatitis. 
We  did  not  distinguish  in  the  final 
listings  between  CMV  hepatitis  and 
other  forms;  therefore,  CMV  hepatitis  is 
included  under  these  final  listings. 

The  NPRM  included  criteria  for 
evaluating  various  malignant 
neoplasms.  Final  Listings  14.08E  and 
114. 08E  are  expressly  for  the  evaluation 
of  malignant  neoplasms.  The  NPRM  also 
included  criteria  for  renal  failure,  in 
proposed  Listing  14.08L.  The  general 
term  "nephropathy"  means  disease  of 
the  kidneys  and  would,  therefore, 
encompass  renal  (i.e..  kidney)  failure. 
Nephropathy  is  now  included  in  both 
the  adult  and  childhood  listings  at  final 
Listings  14.08L  and  114.08M.  which  are 
cross-references  to  the  criteria  in  6.00ff 
and  lOe.OOff. 

We  did  not  adopt  the  suggestions  to 
add  listing  criteria  for  the  following 
manifestations  of  HTV  infection  because 
the  manifestations  are  either  symptom"?. 
signs,  or  medical  findings  that  must  be 
evaluated  based  on  the  underlying 
medical  condition:  dyspnea,  sleep 
disorder,  or  fatigue. 


We  did  not  adopt  the  suggestion  to 
include  criteria  for  squamous  cell 
i  arcinoma  cf  the  gen:'als  because  the 
condition  is  not  necessarily  disabling, 
even  in  an  individual  with  HrV' 
infection,  and  may  be  evaluated  under 
the  listings  for  malignant  neoplasms  in 
13.00  and  113  00  or  as  ether  skin 
conditions  under  the  criteria  in  final 
Listings  14.08F  and  114  OaF 

Likewise,  HIV  myositis  and  arthritis 
tire  not  nef;essar;iy  disabling  in 
individuals  with  HTV  infection,  and 
these  disorders  may  be  evaluated  under 
existing  criteria  in  1  OOff.  HTV  myositis 
may  also  be  evaluated  under  the  criteria 
in  final  Listings  14.05  and  1 14  05.  and 
septic  arthritis  under  the  criteria  in  final 
Listings  14.08M  and  114.08N. 

The  NTRM  included  criteria  for 
lymphocytic  interstitial  pneumonia 
(UP)  in  children.  We  dia  not  adopt  the 
suggestion  to  add  criteria  for  adults 
because  the  condition  is  uncommon  in 
adults,  is  usually  accompanied  by  other 
manifestations  of  HIV  infection,  and 
would  likely  cause  respiratory 
symptoms  that  could  be  evaluated 
appropriately  under  3.00ff,  or  under 
final  Listing  14.08N. 

The  term  "recurrent  cystitis" 
describes  many  different  types  of 
bladder  inflammation  that  occur 
commonly  in  individuals  who  have  HIV 
infection  and  individuals  who  do  not. 
Evaluation  under  the  listings  will 
depend  on  the  type  of  inflammation 
(e.g.,  bacterial  cystitis  may  be  evaluated 
under  final  Listings  14.08A5  and 
114.08A6).  Separate  criteria  for  cystitis 
are  not  warranted  because  the  condition 
is  of^en  not  functionally  limiting.  If  it  is, 
and  if  it  does  not  meet  the  criteria  of  any 
of  the  stand-alone  medical  listings,  it 
may  still  meet  the  criteria  of  the 
functional  listings,  14.08N  and  114. 08O. 

In  response  to  the  comm.ent  about  the 
side-effects  of  antiretroviral  therapy,  we 
supplemented  the  discussion  of  the 
effects  of  treatment  in  final  14.00D7  end 
114.00D7.  to  make  it  clearer  that  we 
always  consider  the  effects  of  treatment 
when  evaluating  disability.  We  have 
included  "antiretroviral  agents"  as  an 
example  of  treatment  in  these  sections. 

It  is  important  to  remember  that  any 
severe  HIV  manifestations  not 
specifically  included  in  the  listings 
(including  any  of  the  manifestations 
discussed  above  that  we  declined  to 
add)  may  still  be  evaluated  based  on 
their  functional  consequences  under 
final  Listings  14,GaN  and  114  03O.  or  at 
later  steps  of  the  sequential  evaluation 
processes  for  adults  and  children. 

Comment  A  few  commenters 
questioned  whe'her  the  HIV  infection 
listing  adequately  considered  the  effects 
of  mental  disorders  such  as  depression 


or  anxieiy.  which  are  comnvcn  among 
HT\'-infected  individuals.  They 
expressed  concern  that  an  individual 
who  had  HIV  infection  would 
nevertheless  have  to  meet  a  specific 
mental  disorder  listing  without 
consideration  of  the  factors  of  HTV 
infection  and  its  sj'niptoms.  Some 
comrnenters  suggested  that  we  add 
depression  and  anxiety  as 
manifestations  of  HTV  infection. 

Response:  We  agree  that  many 
individuals  with  HIV  infection  display 
signs  and  symptoms  of  mental 
disorders,  such  as  anxiety  and 
depression.  In  some  cases,  this  is  a 
reaction  to  the  condition,  similar  to  that 
of  many  individuals  afflicted  with  other 
serious  disorders,  such  as  cancer  or 
heart  disease,  and  may  be  a  mental 
disorder  in  itself.  In  some  cases,  the 
mental  findings  may  be  manifestations 
of  the  underlying  HIV  irfection.  For 
example,  mental  signs  associated  with 
HIV  encephalopathy  are,  of  course, 
manifestations  of  the  illness.  Some 
people  who  have  HIV  infection  may 
nave  mental  disorders  that  are  unrelated 
to  the  HTV  infection  but  nevertheless 
contribute  to  their  limitations;  for 
example,  individuals  who  abuse  drugs 
may  have  a  mental  disorder  related  to 
their  use  of  drugs. 

However,  regardless  of  whether  the 
mental  findings  are  signs  or  symptoms 
of  an  underlying  disorder,  mental 
impairments  in  and  of  themselves,  or 
symptoms  of  mental  impairments,  can 
vary  in  their  severity  and  impact  on 
each  individual's  functioning.  We, 
therefore,  believe  that  it  is  appropriate 
to  evaluate  these  kinds  of  mental 
findings  either  under  our  mental  listings 
or  under  final  Listings  14.08N  and 
114.080.  in  both  of  which  we  are 
required  to  consider  their  impact  on  the 
person's  functioning.  The  mental 
listings  contain  criteria  not  only  for  the 
evaluation  of  depression  and  anxiety 
disorders  (Listings  12.04, 12.06. 112.04 
and  112.06)  but  other  disorders  that 
include  these  findings  among  their  signs 
and  symptoms.  Moreover,  Listings  12.02 
and  112.02,  Organic  mental  disorders, 
are  listings  specifically  for  p>eople  who 
experience  psychological  or  behavioral 
abiiormalitias  associated  with  organic 
brain  dysfunction.  Therefore,  these 
listings  would  include  mental 
manifestations  caused  by  HIV. 

We  also  repeat  that  the  test  of 
disability  involves  much  more  than  a 
requireniert  thit  an  impairment  meet 
(or  equal  in  seventy)  any  listing,  and 
that  disability  may  also  be  established  at 
the  last  steps  of  the  sequential 
evaluation  processes. 

Comment:  Many  comrnenters 
suggested  inrludina  lisMi^e  criteria  for 


genilal  ulcers  or  genital  herpes.  Some 
suggested  specific  listing  criteria,  such 
as  chronic  genital  ulcers;  chronic  genital 
ulcers  persisting  for  more  than  1  month; 
chronic  genital  ulcers  that  fail  to 
respond  to  treatment  and  persist  for 
more  than  4  weeks;  chronic  genital 
ulcers  caused  by  a  sexually  transmitted 
disease  that  fail  to  respond  to  treatment 
and  persist  for  more  than  4  weeks; 
recurrent  herpes  simplex;  recurrent 
herpes  with  lesions  that  have  not  been 
documented  to  last  4  weeks,  but  that 
recur  more  often  than  every  8  weeks  or 
that  are  incompletely  suppressed 
despite  continuous  maintenance 
therapy. 

Other  commenters  simply  identified 
the  conditions  they  thought  should  be 
included  (e.g.,  genital  herpes),  without 
describing  any  particular  level  of 
severity. 

Response:  As  we  noted  above,  we 
considered  boih  possible  interpretations 
of  these  comments;  i.e.,  that  the 
commenters  thought  the  mere  existence 
of  tlie  condition  was  sufficient  to 
establish  disability  or  that  the 
commenters  thought  we  could  devise 
severity  criteria.  To  the  extent  that  the 
commenters  were  suggesting  that  we 
include  these  conditions  vrithout 
additional  criteria  describing 
impairment  severity  (such  that  any 
individual  with  HIV  infection  and 
genital  ulcers  would  have  en 
impairment  that  meets  the  listings),  we 
did  not  adopt  the  suggestions.  Although 
genital  ulcerative  disease  can  be  of 
disabling  severity,  it  is  not  necessarily 
disabling.  Consequently,  the  assessment 
of  severity  must  be  based  on  criteria 
beyond  the  mere  presence  of  the 
disease. 

Some  of  the  comments  demonstrated 
that  our  proposed  criteria  for  Herpes 
simplex  (proposed  Listings  14.08A5, 
14.08E2, 114.08A5,  and  114.08E2)  were 
not  clear.  (Many  commenters 
recommended  criteria  that  were 
essentially  the  same  as  the  criteria  we 
proposed.)  Therefore,  we  reorganized 
the  proposed  listings  (which  became 
final  Listings  14.08D2  and  114.08D2)  to 
make  it  clearer  that  genital  ulcers 
caused  by  Herpes  simplex  that  persist 
for  1  month  or  longer  meet  the  criteria 
of  the  listing.  We  did  not  adopt  the 
suggestion  to  include  Herpes  simplex 
infection  that  does  not  last  for  1  month, 
but  recurs,  because  recurrence  alone  is 
not  a  reliable  indicator  of  impairment 
severity;  an  individual  with  recurrent 
minor  lesions  of  short  duration  may  be 
completely  imimpaired.  Recurrent 
manifestations  of  HTV  infection  may  be 
evaluated  based  on  the  functional 
consequences  of  the  disorder  in  final 
Listings  14  n»\  and  114.080. 


in  further  response  to  these  and  other 
comments,  we  also  developed  general 
criteria  in  final  Listings  14.08F  and 
114.08F  fur  conditions  affecting  the  skin 
end  mucous  membranes,  which  include 
genital  ulcerative  disease.  For  reasons 
we  have  already  given  in  the 
explanation  of  the  final  mles,  the 
criteria  are  ba.^ed  on  the  severity  of  the 
resulting  lesions  ("with  extensive 
fungating  or  ulcerating  lesions")  and  the 
response  to  treatment  ("not  responding 
to  treatment"). 

We  did  not  adopt  the  suggestion  to 
include  criteria  limiting  the  evaluation 
to  ulcers  caused  by  a  sexually 
transmitted  disease,  or  the  suggestion  to 
require  that  the  conditions  be  both 
resistant  to  treatment  and  of  a  specific 
duration.  Adopting  these  suggestions 
would  have  resulted  in  an  unnecessarily 
restrictive  listing. 

HIV  Manifestations  Specific  to  IVomen 

Comment:  Many  commenters 
suggested  adding  criteria  for  evaluating 
pelvic  inflammatory  disease,  often 
called  PID.  They  suggested  various 
medical  criteria  for  describing  listing- 
level  pelvic  inflammatory  disease, 
including:  pelvic  inflammatory  disease 
resulting  in  severe  pain;  recurrent  or 
refractory  pelvic  inflammatory  disease; 
pelvic  inflammatory  disease  that  is 
persistent  or  resistant  to  treatment; 
pelvic  inflammatory  disease  of  more 
than  1  month's  duration  that  does  not 
respond  to  treatm.ent;  pelvic 
inflammatory  disease  with  a  specific 
number  of  episodes  (e.g.,  three  or  more 
episodes);  pehic  inflammator)'  disease 
with  one  episode  requiring 
hospitalization;  pelvic  inflammatory 
disease  with  one  episode  requiring 
pelvic  surgery;  pelvic  inflammatory 
disease  with  one  episode  resulting  in 
documented  chronic  pain  syndrome;  or 
some  combination  of  the  above. 

Response:  We  responded  to  these 
comments  by  developing  stand-alone 
medical  criteria  that  may  be  used  to 
evaluate  pelvic  inflammatory  disease  in 
final  Listings  14.08A5  and  114.08A6. 
We  included  pelvic  inflammatory 
disease  in  the  childhood  listings 
because  there  are  many  adolescent  girls 
who  have  the  disease.  Although  we  did 
not  fully  adopt  any  one  of  the 
suggestions  for  specific  criteria  to 
describe  listing-level  severity,  we 
derived  our  criteria  from  many  of  the 
suggestions. 

We  did  not  adopt  some  of  the  specific 
suggestions  because  they  did  not 
represent  Hsting-level  severity.  For 
example,  we  did  not  include  a  blanket 
rule  for  pelvic  inflammatory  disease 
requiring  surgery  because  pelvic 
inflammatory  disease  (whether  in  the 
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general  population  or  in  individuals 
w.',h  HP*"  inftfc'innl  usually  responds  to 
sur^.c-a!  trijaTr t^r*  and  •nerefore.  will 
r. 3t  alwavs  rr.eet  'J-.e  statutory  duration 
requirement.  Morvo-.er.  a  single  episode 
of  pelvic  inflammatory  disease  requiring 
hospitalization  is  not  an  accurate 
predictor  of  continuing  impairment 
severity  because  individuals  often 
recover  satisfactorily  from  such  an 
isolated  episode. 

The  criteria  in  these  final  rules  (i.e., 
pelvic  inflammatory  disease  requiring 
hospitalization  or  intravenous  antibiotic 
treatment  3  or  more  times  in  1  year)  are 
similar  to  a  number  of  the  commenlers' 
suggestions  (e.g.,  recurrent  or  refractory 
pelvic  inflammatory  disease;  pelvic 
inflammatory  disease  that  is  persistent 
or  resistant  to  treatment;  pelvic 
inflammatory  disease  of  more  than  a 
month's  duration  that  does  not  respond 
to  treatment;  pelvic  inflammatory 
disease  with  a  specific  number  of 
episodes).  The  criteria  are  also  based  on 
the  same  premise  as  those  suggestions — 
that  disability  from  pelvic  inflammatory 
disease  can  be  measured  most 
accurately  by  the  persistence  and 
severity  of  the  infection.  We  believe  that 
the  final  rules  are  less  stringent  than 
some  of  the  commenters'  suggestions, 
especially  those  that  require  more-or- 
less  continuous  disease.  The  finaL rules 
may  be  used  to  evaluate  claims  filed  by 
women  and  girls  who  may  recover  from 
bouts  of  infection,  but  who  suffer  from 
reflated  infections,  or  who  may  have 
their  infections  controlled  for  a  time 
only  to  suffer  exacerbations. 

TTie  criteria  in  final  Listings  14.08A5 
and  114  08A6  do  not  apply  only  to 
pelvic  inflammatory  disease,  but  to  any 
other  multiple  or  recurrent  bacterial 
infections  requiring  hospitalization  or 
intravenous  antibiotic  treatment  3  or 
more  times  in  1  year.  Bacterial 
infections,  including  pelvic 
inflammatory  disease,  that  do  not  meet 
these  criteria  but  that  may  be  disabling 
because  of  pain,  chronic  illness,  or  other 
symptoms  and  signs  may  also  be 
evaluated  under  the  functional  criteria 
in  final  Listings  14.08N  and  114.080. 

Comment:  Many  commenters 
recommended  that  we  revise  the 
proposed  listing-level  criteria  for 
invasive  cervical  cancer.  FIGO  stage  11, 
;r,  proposed  Listing  14.08J2.  Some 
suggested  that  we  use  stage  IB  because 
.  ar.ze:  V.  'Rd'  «Mge  usually  requires  the 
same  rTeatTien'  as  cancer  at  stage  II  (i.e  , 
surgery  and  radiation  therapy).  Other 
commenters  suggested  stage  I  (without 
indicating  L\  or  IB),  or  made  no  specific 
recommendation 

In  addition,  somie  commenters 
recommended  that  we  allow  evaluation 
of  cervical  cancer  not  yet  at  FIGO  stage 


n  under  the  functional  test  in  proposed 
Listing  14.08M3. 

Response:  We  did  not  adopt  the 
recommendations  to  list  cer%'ical  cancer 
less  than  FIGO  stage  II  as  a  stand-alone 
listing.  Impairment  severity  in  the  case 
of  malignant  tumors  is  assessed  by 
considering  the  site  of  the  lesion  and 
extent  of  involvement,  histogenesis  of 
the  tumor,  adequacy  of  and  response  to 
treatment,  and  any  post-therapeutic 
residuals.  We  chose  FIGO  stage  n  as  the 
listing-level  criterion  for  cervical  cancer 
as  a  manifestation  of  HTV  infection 
because  that  is  the  minimal  point  at 
which  the  cancer  has  advanced  beyond 
the  cervix.  In  FIGO  stage  I,  the  cancer 
is  confined  to  the  cervix — stage  lA 
indicates  cancer  that  can  only  be  seen 
microscopically,  and  stage  IB  indicates 
a  larger  amount,  deeper  in  the  tissues  of 
the  cervix,  but  still  confined  to  the 
cervix.  In  stage  n.  however,  the  cancer 
has  spread  beyond  the  cervix  into  the 
uterus  or  upper  vagina.  Stage  I 
(including  IB)  cervical  lesions  are 
usually  amenable  to  treatment,  even  in 
individuals  with  HTV  infection. 

The  fact  that  the  recommended 
treatment  is  the  same  for  stages  IB  and 
II  may  have  clinical  significance,  but  it 
says  little  about  the  potential  for 
ongoing  functional  restrictions 

Our  revisions  in  final  Listings  14.08N 
and  114. 08O  address  the  suggestion  to 
evaluate  cervical  cancer  of  a  severity 
less  than  FIGO  stage  II  at  the  listing 
level  in  conjunction  with  functional 
restrictions.  As  we  have  already 
explained,  final  Listing  14.08N  allows 
for  a  finding  that  manifestation  of  HIV 
infection  (including  cervical  cancer  not 
meeting  the  criteria  in  Listing  14  08J) 
may  be  found  to  meet  the  listing  based 
on  the  functional  consequences  of  the 
impairment. 

Comment:  Many  commenters 
identified  other  manifestations  of  HIV 
infection  that  they  considered  disabling 
to  women,  and  suggested  that  we 
include  those  manifestations  in  Listing 
14.08.  They  cited  many  of  the  same 
manifestations  that  commenters 
suggested  as  general  additions  to  the 
adult  listings  (which  we  have  already 
discussed  above),  or  as  conditions  that 
should  not  have  been  tied  to  the 
functional  criteria  in  proposed  Listings 
14.08M.  114.08L.  and  114.08M  (also 
discussed  above).  They  also  suggested 
that  we  add  abscess  of  an  internal  organ 
or  body  cavity,  cervical  dysplasia, 
chronic  headaches,  vulvovaginal 
candidiasis,  human  papillomavirus,  and 
vaginal  condyloma.  (As  noted 
previously,  when  a  comment  suggested 
adding  one  of  these  manifestations  to 
the  listing  but  did  not  include  criteria 
describing  impairment  severity,  we 


analyzed  both  possible  interpretations 
of  the  comment  )  One  commenter 
suggested  extensive  rev:sions  in  the 
tenth,  eleventh,  and  twelfth  paragraphs 
of  proposed  14  OOD,  Uie  proposed 
paragraphs  discussing  the  evaluation  of 
HI\'  infection  in  women  The 
comimenter  provided  specific  language 
for  such  rev'isions. 

Response  We  have  added  to  the  final 
listings  most  of  the  conditions  suggested 
by  the  commenters  by  drafting  specific 
criteria  desrjibing  h-ting-level  severity 
for  a  wide  range  of  HlV-related 
conditions  common  m  women.  We 
could  not,  however,  adopt  the 
suggestions  to  include  these  conditions 
without  additional  criteria  describing 
impairment  severity  None  of  the 
conditions  suggested  are  necessarily 
disabling  solely  bv  virtue  of  being 
present  with  HIV  infection. 

We  considered  all  !he  criteria  the 
commenters  suggested  for  describing 
impairment  seventy,  but  decided  to 
draft  original  criteria  based  on  the 
suggestions  and  or.  other  information 
about  the  severity  end  consequences  of 
the  conditions.  In  many  cases,  the 
criteria  we  decided  to  use  are  similar  to 
the  suggested  criteria.  For  example,  a 
comment  suggested  adding  vulvovaginal 
candidiasis  of  mere  than  1  month's 
duration  that  does  not  respond  to 
therapy;  we  decided  to  include  all  skin 
and  mucosal  conditions  with  extensive 
ulcerating  lesions  not  responding  to 
treatment  in  final  Listings  14  GSFand 
114.08F.  Whenever  we  decided  to  use 
criteria  significantly  different  from  that 
suggested  by  the  commenters.  we  did  so 
based  on  what  is  known  about  the 
severity  and  consequences  of  the 
conditions. 

Final  Listings  14  08F  and  114.08F 
include  criteria  for  vulvovaginal 
candidiasis  and  condyloma  caused  by 
human  papillomavirus.  Because  these 
conditions  can  affect  both  adults  and 
children,  especially  adolescent  children, 
we  incorporated  the  criteria  into  both 
part  A  and  part  B  cf  the  listings. 

Although  abscesses  of  an  internal 
organ  or  body  cavity  are  not  specifically 
referred  to  in  the  final  rules,  they  may 
be  evaluated  under  final  Listings 
14.08A5  and  114  08A6,  which  apply  to 
multiple  or  recurrent  bacterial 
infections. 

We  did  not  adopt  the  suggestions  to 
include  criteria  for  cervical  dysplasia  or 
headat:hes.  Cervical  dysplasia  is  a 
clinical  fini  ing,  a  deviation  from 
normal  in  the  cells  in  the  lining  of  the 
cervix,  which  may  or  may  not  cause 
sym.ptoms  or  progress  to  a  more  serious 
condition.  We  did  not  list  it  as  a 
separate  condition  because,  although 
clinically  meaninghjl,  dysplasia  alone 


dees  not  necessarily  result  in  functional 
limitation,  and  evaluation  of  such  a 
condition  will  depend  on  its  impact  on 
the  individual  on  a  case-by-case  basis. 
Headaches  are  symptoms  that  may  be 
associated  with  a  wide  range  of  medical 
conditions,  and  should  be  evaluated 
according  to  the  underlying  condition 
and  our  rules  for  the  evaluation  of 
symptoms,  including  pain,  in 
V§  404. 1529  and  416.929.  which  we 
have  recently  updated  and  made  more 
detailed. 

In  the  final  rules,  we  deleted  the 
paragraphs  the  last  commenter  asked  us 
to  edit  because  vulvovaginal 
candidiasis,  genital  herpes,  and  pelvic 
inflammatory  disease  are  now 
speciHcally  mcluded  in  the  final  listings 
as  stand-alone  medical  conditions. 
Based  on  these  revisions,  the  additional 
larguagp  suggested  by  the  commenter 
was  not  needed.  The  guidance  in  final 
14.0OD5,  Manifestations  specific  to 
women,  is  more  general  and  addresses 
issues  of  evaluation  instead  of  specific 
manifestations. 

Comment:  A  comment  suggested  that 
we  add  a  discussion  of  KIV  infection  in 
pregnant  women  to  the  preface  and  that 
we  use  different  listing  criteria  for 
pregnant  women.  The  comment  said 
that  immunological  alterations 
associated  with  pregnancy  and  the  fact 
L^at  the  CD4  count  typically  decreases 
during  pregnancy  raise  the  possibility 
that  HIV  infection  could  be  accelerated. 
For  example,  pregnant  women  may 
develop  opportunistic  infections  when 
their  CD4  counts  fall  below  300. 

Response:  We  did  not  adopt  the 
comment.  We  agree  that  medical 
literature  reports  that  the  rate  of  034 
cell  loss  in  HIV-infected  pregnant 
women  is  faster  than  in  HlV-negative 
pregnant  women  or  HIV-infected  men. 
However,  as  we  state  in  final  14.00D4a 
and  114.00D4a,  a  CD4  count  in  itself  is 
not  an  indicator  of  the  severity  of  the 
HIV  infection  or  its  functional  effects,  or 
a  reliable  predictor  of  when 
manifestations  will  occur.  If  pregnant 
women  develop  manifestations  of  HIV, 
we  will  evaluate  them  in  the  same  way 
that  we  do  in  other  women,  examining 
the  particular  effects  of  their  conditions 
on  a  case-by-case  basis. 

Comment:  Another  comment  noted 
that  wa  hcd  included  gynecological 
conditions  associated  with  HIV 
infeciion  and  functional  limitations  in 
the  proposed  Ustings.  The  comment  said 
that,  since  the  conditions  are  also 
prevalent  in  HTV-negative  women,  we 
should  add  listings  for  g^T.ccological 
conditions  associatpd  witn  conditions 
other  than  HFV  infection,  and  resulting 
in  functional  linritations. 


Response:  We  did  not  adopt  the 
comment,  which  was  beyond  the  scope 
of  these  rules.  However,  in  evaluating 
the  claim  of  a  woman  with  or  wiUiout 
a  compromised  immune  system  under 
the  listings,  we  will  consider  whether 
the  medical  findings  for  any 
gynecological  impairment,  in 
combination  with  other  impairments  or 
standing  alone,  are  listed  or  are 
medically  equivalent  in  severity  to  the 
findings  for  the  most  closely  analogous 
listed  impairment. 

The  Childhood  Listings:  Other 
Comments 

General 

Comment:  A  number  of  commenters 
expressed  concern  that  the  proposed 
childhood  HIV  listings  did  not 
adequately  reflect  the  course  of  the 
disease  in  diildren,  but  were  merely  an 
extension,  with'minor  changes,  of  the 
adult  HTV  listings.  One  comment 
recomm.ended  that  we  limit  the 
childhbod  KIV  listings  to  those  aspects 
peculiar  to  children  that  are  not  covered 
by  the  adult  HIV  listings. 

Response:  We  partially  adopted  the 
comments,  even  though  it  is  not  true 
that  the  proposed  childhood  listings 
were  only  an  extension  of  the  adult 
listings.  It  is  simply  a  fact  that  many  of 
the  manifestations  of  HIV  infection  in 
children  are  the  same  as  those  in  adults. 
Although  the  course  of  these 
manifestations  may  differ  somewhat  in 
a  child,  in  most  instances  the  mere 
existence  of  a  manifestation  is  sufficient 
to  establish  listing-level  severity.  For 
that  reason,  Lhere  was  no  need  to 
provide  criteria  distinguishing  the 
childhood  manifestations  from  criteria 
in  the  adult  rules.  Where  the  differences 
did  matter — for  instance,  in  proposed 
Listing  114.08F  (final  Listing  114.08A5) 
(for  two  pyogenic  bacterial  infections  in 
2  years)  and  proposed  Listing  114.08] 
(final  Listing  114. 08H)  (for  HIV 
encephalopathy) — we  proposed  criteria 
that  recognized  these  differences. 

However,  we  agree  with  the  general 
suggestion  to  make  the  childhood 
listings  better  reflect  the  course  and 
manifestations  of  the  disease  in 
children,  and  have  revised  the  final 
listings  accordingly.  We  revised  tlie 
discussion  about  the  course  and 
manifestations  of  HFV  infection  in 
children  in  final  114.00D5,  deleted  most 
cross-references  to  the  adult  rules,  and 
provided  more  listing  criteria  thai 
describe  the  unique  pre.sentation  of 
some  manifestations  in  children.  We 
describe  the  listings  changes  in  other 
comments  and  responses,  below. 

The  final  childhood  listings  still 
contain  many  of  the  same  criteria  as  the 


adult  listings  because  they  are 
appropriate  to  the  evaluation  of  both 
adults  and  children.  We  included  these 
criteria  in  both  listings,  as  we  do  in 
many  other  body  systems,  to  ensure  the 
public  understands  the  rules  and  to 
increase  ease  and  accuracy  of 
adjudication  by  decisionmakers.  Indeed, 
we  have  added  several  new  listings  to 
the  childhood  listings  that  are  the  same 
as  adult  listings — such  as  listings 
describing  manifestations  that  affect 
women — because  we  believe  that  it  is 
not  self-evident  that  many  children 
(especially  adolescents)  are 
unfortunately  in  the  same  risk  groups 
for  HIV  infection  as  many  adults  and, 
therefore,  suffer  from  the  same 
manifestations. 

Documentation 

Comment:  One  comment  stated  that 
the  HIV  evaluation  criteria  for  children 
in  the  proposed  rules  were  too  vague  to 
be  properly  applied. 

Response:  We  have  responded  to  the 
comment  by  clarifying  114  0CD3  and 
114.00D4  of  the  final  rules,  the 
documentation  standards  for  evaluating 
children  with  HIV  infection,  final 
114.00D6,  Evaluation  of  HIV  infection 
in  children,  and  final  114.0OD7,  Effect 
of  treatment. 

Evidence  of  HIV  Infection 

Comment:  We  received  many 
comments  about  our  proposal  in  the 
fifth  paragraph  of  proposed  114.00C  to 
use  CD4  (T4)  lymphocyte  counts  to 
establish  the  existence  of  HIV  infection. 
Some  commenters  agreed  with  the 
proposal  that  CD4  counts  of  1500/mm ' 
or  less  or  20  percent  or  less  are  evidence 
of  HIV  infection  for  children  from  birth 
to  age  1.  A  few  commenters  believed 
that  a  CD4  count  of  1000/mm '  or  less 
should  by  itself  be  evidence  of  HTV 
infection  for  children  12  to  15  months 
of  age.  Other  commenters  said  that  CD4 
counts  of  750/mm '  or  less  should  be 
evidence  of  HIV  infection  for  children 
12  to  24  months  of  age.  One  comment 
suggested  that  we  provide  language 
discussing  the  change  in  CD4  counts 
with  age. 

Some  commenters  believbd  that  CD4 
counts  of  750/mm '  or  less  should  be  the 
standard  for  children  1  to  15  years  of 
age.  One  comment  said  that  the  CD4 
counts  used  in  the  childhood  hstings 
were  not  consistent  with  CDC 
guidelines. 

Response:  We  partially  adopted  the 
comments.  As  we  make  clear  in 
114.00D3,  antibody  testing  for  HIV 
infection  is  not  definitive  in  young 
children  because  the  mother's 
antibodies  can  persist  in  a  child  up  to 
24  months  of  age,  even  if  the  child  is  not 
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infected  TberefDra  W9  need  to  inci.jd« 
critena  that  wou'd  help  identify  wheii 
iniants  who  test  positive  for  HW 
antibodies  are  actually  infected  (ID4 
counts  alone  ar«  generaiiy  not  used  to 
definitively  d:a^-no8e  HT/'  infection  in 
children,  m  part  l^ecause  the™  is  sdll 
some  deba'e  m  the  medical  rommunity 
about  what  the  norms  for  CD4  counts  in 
children  should  b«  Flowever.  the  CD4 
counts  in  thes*  rjias  are  use<d  'iv  "he 
medicai  community  to  begin 
prophylaxis  for  Pneumocystis  carinii 
pneumonia,  and  are  sufficiently 
suggestive  in  an  infant  who  has  tested 
positive  for  Hi\'  antibodies  to  presume 
the  existence  of  HFV'  inf»?ction 

Bec-ause  of  the  continuing  debate 
about  the  norms  m  children,  we  ._annot 
adopt  the  recommendation  to  uso  a 
hijiher  034  count  for  childrer.  age  12 
months  to  15  months  of  age.  However. 
even  though  we  have  not  in'creased  the 
CD4  count  threshoid  in  the  final  rules, 
we  have  e.xtended  the  age  range  forQ34 
counts  of  750' mm3  or  less  to  cover 
cnildren  up  to  24  montns  of  age  'o  make 
them  consistent  with  the  CDC 
g'j.delines  for  prophylaxis,  in  response 
to  some  of  the  -xmm.ents,  and  based  on 
other  mformation  we  received.  We  also 
added  rwo  additional  ways  of 
establishing  the  presence  of  HTV 
infection  n  response  :o  a  comment  we 
su.T.marize  be»uw. 

We  did  not  extend  the  use  of  CD4 
coiin's  to  aid  in  the  diagnosis  of  HIV 
infection  in  children  age  2  years  or  older 
be<:ause  antibody  testing  is  definitive  In 
these  childrtin. 

Coinment-  One  comment  suggested 
that  we  fine  infants  who  have  HIV 
antibodies  au'omaLcally  eli^ble  until 
sucn  time  3.s  ^helr  infection  status  can 
b«5  definitively  established.  Another 
r.ommunt  suggested  that  we  establish  a 
iisti  ig  that  would  allow  for  a  finding  of 
disability  for  a  child  between  birth  and 
if.e  15  months  who  has  HIV  antibodies 
and  exhibits  failure  to  thirive,  diffuse 
ly.npnadencpaihv.  or  any  form  of 
candidiasis  The  commenters  stated  that 
the  presence  of  HIV  infection  in  young 
chiidr*in  can  'oe  difficult  to  confirm 
throui^  laboratory  testing,  whirii  can  be 
expensive  and  mav  be  laconcluiiive. 

P.esponse'  We  did  not  adopt  these 
suggestions  'bec^-iisa  the  .Act  requires 
that  disability  be  established  in  order  for 
the  claimant  to  receive  benefits  As  one 
medical  organization  that  submitted 
comments  noted,  only  about  one  m 
three  infants  bora  with  HIV  antihodies 
actually  has  HTV  infection. 

However,  in  response  to  these  and 
other  comments,  we  revised  final 
114.00D3  to  allow  HTV  infection  to  be 
documMited  based  on  medical  historv', 
clinical  and  laboratory  evidence  (other 


than  the  iaboratorv  evidence  that 
definitively  diagnoses  the  impairment), 
and  diagnoses  The  doc.imentation  .must 
be  consistent  with  the  prevailing  state  of 
medical  knowledge  and  ?  iinicai  practice 
and  consistent  with  th*?  other  evidence 
Thus,  a  diagnosis  of  HIV  infection  could 
be  established  under  the  final  rules  for 
a  child  who  has  HTV  antibodies  and 
exhibits  failure  to  ihnve,  diffuse 
Ivmphadenopathy,  or  anv  form  of 
candidiasis  However,  we  cannot  make 
a  blanket  statement  that  this  would,  or 
should,  always  be  the  case,  because 
diagnoses  of  HTV  infection  in  such  cases 
rely  on  clinical  judgment  and  the 
documented  facts  of  the  individual  case 
For  example,  oral  candidiasis  (oral 
thrush)  is  a  very  common  condition  in 
babies.  If  this  were  the  only  finding  m 
an  infant  with  HIV  serum  antibodies,  a 
doctor  would  have  to  m.ake  a  judgment. 
based  on  such  factors  as  the  severity, 
frequency,  duration,  and  rfsponse  to 
treatment  of  the  infection,  and  whether 
there  are  other  accompanying  clinical 
findings,  to  decide  whether  'he 
infection  is  a  routine  infection  of 
infancy  or  a  sign  of  HIV  infection. 

In  aadition,  even  if  the  suggested 
signs  result  in  a  presumed  diagnosis  of 
HIV  infiaction,  tiiis  alone  would  not 
speak  to  the  severity  of  the 
manifestations  or  their  effects  on  the 
child's  ability  to  function.  HIV  infection 
alone,  without  any  serious 
manifestations,  will  seldom  interfere 
with  a  child's  ability  to  function. 

Once  HTV  infection  is  documented, 
the  child,  lilce  any  person  with  HTV 
infection,  can  be  found  disabled  if  his 
or  her  manifestations  satisfy,  or  are 
equivalent  in  severity  to,  the  criteria  in 
any  of  the  HTV  listings  or  other  listings 
appropriate  for  the  evaluation  of  the 
manifestations.  If  the  impainnent(s)  of  a 
child  claimant  for  SSI  does  not  meet  or 
equal  in  severity  any  listing,  the  effects 
of  the  impainnent(s)  on  the  child's 
ability  to  function  will  be  evaluated  at 
the  last  step  in  the  sequential  evaluation 
process  for  children. 

In  addition,  it  is  important  to 
remember  that  we  consider  all  the 
impainnents  the  child  has,  whether 
related  to  HIV  or  not.  Thus,  if  the  child 
could  be  found  disabled  on  some  other 
basis,  e.g.,  a  child  less  than  1  year  of  age 
who  weighed  under  1200  grams  at  birth, 
consideration  of  HTV  infection  would 
not  be  necessary. 

Comment  One  comment  suggested 
that  we  include  abnormal  CD4/CD8 
ratios  and  immunoglobulin  G  (IgG) 
levels  greater  uhan  or  less  than  the 
normal  range  for  age  as  laboratory 
evidence  of  HIV  infection  in  children. 

Response  We  adopted  the  comment 
m  final  114-OOD3b  (iiij  and  (iv).  These 


laboratory  findings  are  acceptable 
docunnentaMon  of  the  existence  of  HIV 
mfoction  m  children  up  to  age  24 
months  who  have  serum  antibodies  for 
the  firV' 

Commert  One  comment  sugj-e<;ted 
la;  guage  to  revise  the  fifth  paragraph  of 
proposed  114. noC  to  expand  Lhe 
discus.sion  about  tne  transmission  of 
HIV  antibodies  and  HIV  infection  from 
T".  Other  to  child  and  the  significanca  of 
CT)4  counts  The  comment  sugge";ted 
adding  information  about  the  low 
prenatal  and  natal  HTV  transmission  rate 
to  infants,  and  the  Juration  of  HIV 
antibody  persistence,  and  put  the  list  of 
laboratory  findings  in  a  separate 
paragraph. 

Response  We  modified  and  adopted 
the  suggested  language  in  final 
114.00D3  a  and  b, 

Comnient:  .Another  comment  noted 
that,  although  proposed  114  OOC  stated 
that  the  mean  age  of  diagnosis  of 
children  infected  before  or  shortly  after 
birth  is  17  months,  var.ous  mean  ages  of 
diagnosis  of  HIV  infection  have  been 
determined  and  diagnosis  is  often  made 
earlier. 

Ref,panse  Wa  have  adopted  this 
commont  by  removing  the  lang^iagH 
concerning  the  mean  age  of  diagnosis  of 
children  infected  rxeiore  or  shortly  after 
birth.  Final  114  OCDjh  permits  HIV 
infection  to  be  documented  in  children 
from,  birth  to  the  attainment  of  24 
months  of  age  based  on  any  of  foi-r 
specific  iabcratory  find'ngs,  or  ha.-^d  on 
documentation  consistent  with  the 
prevailing  state  of  medical  kno^dedge 
and  clinical  practice. 

Comn^ent.  Several  :  ammentprs  said 
we  shouia  delete  the  language  in  the 
ninth  paxagraph  of  proposed  114. OOC 
describing  how  pediatric  populations 
may  contract  HIV  bticauie  ;t  was 
inappropnate  and  irT«levai,t  to  the 
purpose  of  disability  determmetion. 

Hesponse  Ws  adopted  the  comment 

Symptoms  and  Response  to  Treatment 

Comment:  One  comrr.ent  said  th.3t  the 
critpna  incorrectly  a.ssumed  that 
chiid.'sn  will  adequately  express  and 
document  pain,  fatigue,  complications 
and.' or  reficdiors  to  therapy. 

Ppsponse  W  a  recognize  that  some 
children  may  have  a  limi'ad  ability  to 
report  history,  symptoms,  and  other 
infcrmetion,  but  we  do  not  believe  that 
this  will  have  an  adverse  effect  on  their 
claims.  Most  of  the  listings  in  final 
114  08  do  not  include  symptoms  among 
their  criteria;  rather,  the  criteria  consist 
of  clinical  signs  and  labofatory  findings 
that  will  be  documented  in  the  child's 
medical  records.  Furthermore,  our 
experience  in  processing  childhood 
disability  claims  has  shov  n  that  a 
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child's  symptoms  will  generally  be 
obsen'ed  by  a  parent  or  other  caregiver 
who  will  provide  this  information  to  the 
physician  and  to  us. 

Although  some  children  may  not  be 
able  to  verbally  describe  their 
symptoms,  these  symptoms  mey  be 
expressed  in  other  ways,  such  as 
otherwise  unexplained  changes  in 
demearior.  behavior,  eating  habits,  and 
sleeping  habits.  These  changes  would  be 
readily  discernible  to  the  child's  parents 
or  other  caregivers,  a  physician  or  other 
professionals  experienced  in  evaluating 
and  treating  children,  as  well  as  to  other 
people  who  see  the  children,  such  as 
relatives,  teachers,  social  workers,  and 
ministers.  Older  children  should  be 
more  able  to  express  their  symptoms 
and  any  adverse  effects  of  treatment,  if 
this  inforraalion  is  needed  for 
adjudication. 

Adolescents 

Comment:  Many  commenters 
requested  that  we  eliminate  the 
proposed  criteria  that  distinguished 
between  children  under  age  13  and  over 
age  13.  Many  of  the  commenters 
questioned  oiir  statements  in  the  ninth 
paragraph  of  proposed  114.00C  that  the 
course  and  spectrum  of  disease  in 
children  age  13  and  older  is  generally 
similar  to  that  of  adults,  and  that  older 
children  with  lUX  encephalopathy  and 
HIV  w?,<:rin^  svnirome  should  be 
eva!v.r.ted  .^-Tt-r  the  appropriate  adult 
listings.  One  comment  asserted  that 
scientific  and  medical  literature  point  to 
distinctive  differences  between  the 
course  and  spectmm  of  HIV  infection  in 
adolescents  and  adults,  and  referred  us 
to  the    Icumal  of  Pediatrics,"  Volume 
119,  ]aiy  1991.  Number  1.  Part  2.  titled 
"Guidelines  for  the  Care  of  Children  and 
Adolescents  With  HIV  Infection.  Report 
of  the  New  York  State  Department  of 
Health  AIDS  Institute  Criteria 
Com.mittee  for  the  Care  of  HIV-infected 
Childrer. " 

Response:  We  partially  adopted  the 
comments.  Our  statement  in  the  ninth 
paragraph  of  proposed  114.00C  that  the 
course  and  spectrum  of  the  disease  in 
children  age  13  and  older  is  the  same  as 
in  adit'  s  >a-  ;.r  rrect  and  was  confirmed 
by  vanoui  pediatric  authorities, 
including  some  who  sj>eciahze  in  the 
study  and  treatment  of  adolescents.  We 
disagree  with  the  comment  suggesting 
that  the  sdentific  and  medical  literaturw 
supports  a  contrarj'  view.  Indeed,  the 
article  cited  in  the  comment  does  not 
say  the*  there  are  sij^nificant  differences 
between  adolescents  and  adults  in  the 
manifestations  of  HIV  infection;  it  says 
'ha'  thprp  rtt  d'fferences  in 
t^r  '.dpiTaoiogy— !  e.,  the  modes  of 
d  sjesa  tjaiifrTiission.  Our  disabiUty 


determination,  however,  is  based  on  the 
effects  of  the  disease  on  a  child's  ability 
to  function  in  an  age-appropriate 
manner,  not  on  how  the  child  acquired 
HIV  disease. 

Nevertheless,  in  response  to  the 
comments  we  deleted  the  statement 
about  the  course  and  spectrum  of  the 
disease  in  adole^nts,  and  revised  the 
statement  (now  in  final  114.00D5)  about 
the  manifestations  and  course  of  disease 
in  younger  children.  The  proposed 
statement  about  the  disease  in 
adolescents  did  not  provide  guidance 
that  was  especially  relevant  to  the 
determination  of  disability  and. 
therefore,  was  superfluous. 

Comment:  A  number  of  commenters 
thought  that  it  was  more  difficult  for 
some  children  with  HTV  infection  to 
qualify  for  disability  than  it  was  for 
children  with  other  impairments.  "The 
commenters  gave  as  an  example  a  child 
over  age  13  with  HIV  encephalopathy. 
The  ninth  paragraph  of  114.00C  of  the 
proposed  rules  had  indicated  that  such 
a  child  should  be  evaluated  under 
proposed  adult  Listing  14.08G  (which, 
in  turn,  cross-referred  to  criteria  in  the 
eighLh  paragraph  of  14.00D),  and  would 
have  required  the  child  to  show 
progressive  motor  dysfunction  and  the 
absence  of  a  concurrent  illness.  The 
commenters  suggested  that  this 
proposed  listing  was  more  severe  than 
the  children's  neurologic  Listing  111.06. 
which  the  commenters  thought  requires 
only  interference  with  age-appropriate 
major  daily  activities. 

Response:  We  do  not  agree  that  any  of 
the  proposed  listings  made  it  more 
difficult  for  children  with  HTV  infection 
to  qualify  for  disabiUty  than  children 
with  other  impairments,  for  reasons  we 
have  already  given  in  an  earlier 
comment  and  re.sponse. 

The  proposed  criteria  for  HIV 
encephalopathy  for  children  were  not 
more  sL-ingent  Lhan  Listing  111.06.  The 
criteria  in  the  eighth  paragraph  of 
proposed  14.00D,  which  would  have 
been  applied  to  children,  required  only 
that  there  be  HIV  encephalopathy 
"characterized  by"  cognitive  or  motor 
dysfunction  that  limited  function  and 
progressed,  and  that  there  not  be  a 
concurrent  illness  that  could  otherwise 
explain  the  neurological  findings.  Thus, 
the  criteria  only  defined  the  syndrome 
of  HTV  encephalopathy;  that  is.  how  one 
can  tell  that  a  person  has  HTV 
encephalopathy  without  invasive 
testing.  Childhood  Listing  111.06,  on 
the  other  hand,  requires  more  than  mere 
interference  with  age-appropriate 
activities;  it  requires  persistent 
diso]Tganization  or  deficit  of  motor 
function  involving  two  extremities  that, 
despite  prescribed  therapy,  interferes 


with  age-appropriate  major  daily 
activities  and  results  in  disruption  of 
fine  and  gross  movements  or  gait  and 
station. 

However,  as  we  have  already  said,  we 
believe  that  the  proposed  criteria  for 
evaluating  HIV  encephalopathy  in 
children  could  be  simplified  because 
they  appeared  only  in  proposed 
114.00C,  not  in  the  listing,  and  required 
a  cross-reference  to  an  adult  Usting  that 
itself  cross-referred  to  14. GOD  of  the 
adult  rules.  Therefore,  we  revised  final 
Listing  114.08H  (which  replaces 
proposed  Listing  114. OBJ)  to  include 
HIV  encephalopathy  and  criteria 
specifically  for  children.  We  also 
provided  guidance  in  final  114.O0D5 
specifically  for  the  evaluation  of 
neurological  abnormalities,  such  as  HIV 
encephalopathy,  in  children.  We  also 
deleted  the  requirem.enl  for  ruling  out 
other  causes,  as  we  did  in  the 
corresponding  adult  rule. 

Comment:  Some  comments 
questioned  our  proposals  in  Listings 
114  08Fand  114.080  to  Umit  the  criteria 
for  multiple  bacterial  infections  and 
lymphoid  interstitial  pneumonia/ 
pulmonary  lymphoid  hyperplasia  to 
children  underage  13.  Similarly,  some 
comments  questioned  the  proposal  to 
pair  different  manifestations  with 
functional  requirements,  for  the  two  age 
groups  in  proposed  Listings  114. 08L 
and  114.08M. 

Response:  We  adopted  most  of  the 
comments.  We  eliminated  the  age 
reference  in  final  Listing  114,08L. 
Lymphoid  in'ierstitial  pneumonia/ 
pulmonary  lymphoid  hyperplasia,  so 
that  it  now  applies  to  children  of  all 
ages.  We  had  proposed  the  distinction 
only  because  the  manifestation  is  quite 
rare  in  older  children,  as  it  is  in  adults. 
However,  it  is  possible  that  an  older 
child  could  have  the  disorder, 
especially  as  more  and  more  children 
who  contracted  HFV  perinatally  or  early 
in  life  are  surviving  into  adolescence. 
For  reasons  we  have  already  given, 
however,  we  have  also  revised  final 
Listing  114.08L  to  better  describe 
listing-level  severity. 

The  functional  listing,  final  Listing 
114.080.  which  replaces  proposed 
Listings  114 .08L  and  114.08M.  no 
longer  lists  specific  medical 
manifestations.  Therefore,  there  is  no 
longer  a  need  to  distinguish  between 
adolescents  and  younger  children. 

We  have  retained  the  age  limit  in  final 
Listing  114.08A5,  Multiple  or  recurrent 
pyogenic  bacterial  infections,  because 
these  types  of  infections  are  more 
serious  and  more  indicative  of  a  rapid 
decline  in  younger  children,  and  age  13 
is  medically  an  appropriate  dividing 
line.  Although  we  could  have  confined 
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the  rjh  to  younger  cnu-irsn.  we 
d^.  :ded  to  regain  the  rule  because  age  13 
IS  fair  and  consistent  with  prevailing 
nedical  practice,  and  we  want  Lhese 
listings  to  b*>  as  inclusive  as  possible 
Funhermore.  unhka  the  proposed  rules. 
the  final  rules  include  a  new  Listing 
1 14.08A6  under  which  all  children. 
including  adolescents,  may  establish 
that  they  have  impairments  of  listing- 
:evel  seventy  as  the  result  of  multiple 
ba:  lenal  infections  of  any  type. 

Coir.rr.ent.  .\nother  comment 
r«ccrT::r. ended  that  we  address  the 
spoi   ril  Hpetls  of  adolescents  with  HIV 
infection,  including  feelings  and  fears 
regarding  HIV  testing,  effective  ways  of 
counseling  adolescents,  coping 
strategies  of  adolescents  with  HTV 
i.ifection,  and  the  role  of  social  support 
in  iha  hvt»s  of  adolescents  with  HIV 
infection  The  comment  also 
recommended  that  we  establish  a  group 
of  experts  within  SSA  to  focus  on  the 
specific  needs  of  adolescents  with  HIV 
infection. 

Respnr.sc   vVe  sha.-e  these  concerns 
about  the  impart  of  HIV  infection  on 
adole<i_erts  However,  the 
recommendations  involve  areas  of  social 
s^Tvires  poiirv  that  are  beyond  our 
authority  ^n  jer  iJie  Act  and.  thus. 
cannot  he  addressed  -^.ihin  the  context 
of  these  rules. 

Fino,  :140SH    Neurological 
Mar,iJestations 

Comment:  One  comment 
recommended  that  we  add  "the  sudden 
acquisition  of  new  learning  disabilities" 
3s  a  fou.-*h  criterion  in  proposed  Listing 
1 14  081  ;f^nai  Usting  114. 08H). 

Response.  VVe  adopted  the  comment. 
vVe  added  language  to  the  second 
paragraph  of  final  1 14.00D5  and  a 
parenthetical  statement  in  final  Listing 
n4.08Hl  (which  replaces  proposed 
Listing  114.0811)  to  state  clearly  that  the 
loss  of  previously  acquired,  or  marked 
delay  in  achieving,  developmental 
milestones  or  intellectual  ability, 
includes  "the  sudden  acquisition  of  a 
new  learning  disability."  This  addition 
is  only  a  clarification  of  our  original 
intent  in  the  proposed  rules. 

Final  114.081    Growth  Disturbance 

Comment:  Many  commenters 
suggested  we  clanfy  our  citeria  for 
assessing  failure  to  thrive.  Some 
commenters  thought  we  were  using  the 
height  criteria  specified  in  Listing 
iOO  02  to  assess  failure  to  thrive  under 
proposed  Listing  114.08K.  The 
commenters  indicated  that,  because  the 
term  "failure  to  thrive"  generally  refers 
to  infants  and  children  who  fail  to  gain 
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lose  weight,  the  listing  should  contain 
criteria  based  on  weight. 

Other  commenters  stated  that  the  10 
percent  weight  Iom  required  by 
proposed  Listings  114.08L  and  114.08M 
which  was  the  same  standard  used  in 
the  adult  HTV  listings,  was  too  strict. 
They  pointed  out  that  a  standard  of 
weight  loss  can  make  sense  for  adults 
because  adults  are  fulJy  grown  and  are 
expected  to  maintain  a  static  weight. 
However,  because  children  are  growing, 
it  is  possible  for  a  child  to  be  gaining 
weight  but  falling  behind  what  is 
normal,  so  that  the  resulting  impairment 
would  be  as  severe  as  a  seriotis  weight 
loss.  The  majority  of  these  commenters 
suggested  using  a  5  f>ercent  weight  loss 
as  a  standard  for  children.  Another 
suggestion  was  to  base  our  criteria  en  a 
failure  to  follow  age-appropriate  trrowta 
curves  on  standard  growth  <  har*s 

Response:  We  adopted  st"  f^ni  ;'  h-^ 
comments.  We  revised  final  L.^^t   i« 
114.081,  which  is  now  headed    Growtn 
disturbance"  to  include  weight  cntena 
for  failure  to  thrive  in  addition  to  the 
height  criteria.  The  first  two  criteria  of 
final  Listing  114.081  describe  children 
who  have  either  lost  weight  or  who  have 
failed  to  gain  weight  at  an  appropriate 
rate,  so  that  there  is  persistence  of  a  faii 
of  15  percentiles  on  a  standard  grnw.'th 
chart  or  persistence  of  weight  b^'it  w  Uie 
third  percentile  on  a  standard  growth 
chart.  We  have  determined  that  this 
approach  provides  a  more  accurate 
method  of  assessment  than  basing  our 
criteria  solely  on  a  percentage  of  weight 
loss  because,  as  the  commenters  stated, 
children  can,  in  fact,  be  gaining  weight 
and  still  be  failing  to  thrive. 

We  have,  however,  also  retained  the 
criterion  of  a  10  percent  weight  loss  in 
final  Listing  114.0813  (formerly  in 
proposed  Listings  114. 08L  and 
114.08M)  because  in  some  cases  10 
percent  weight  loss  will  still  be  less 
than  15  percentiles  on  a  standard 
growth  chart  or  result  in  a  weight  above 
the  tiiird  percentile.  We  believe  that  a  5 
percent  weight  loss  would  be  too  small 
to  be  a  reliable  standard  in  the  listings, 
and  that  children  with  this  amount  of 
weight  loss  will  have  to  be  evaluated  on 
an  individualized  basis  under  the  rules 
for  equivalence  and  the  last  sfftp  of  the 
sequential  evaluation  process. 

We  have  also  retained  the  rules 
providing  for  loss  of  height  or  length,  as 
described  in  the  grovrth  impairment 
hstings  in  100.00.  Both  the  10  percent 
weight  loss  provision  and  the  cross- 
reference  to  the  growth  impairment 
listings  merely  provide  alternative 
criteria  by  which  children  may  be  found 
disabled  under  the  listings. 

Comment:  A  number  oT  commenters 
were  also  concerned  about  assessing 


HIV-related  growth  impairments  in 
children  by  reference  to  the  criteria  of 
Listing  100.02.  The  commenters  said 
that  Listing  100.02  defines  when  a 
grovsrth  impairment  is  disabling  in  itself 
ana  not  because  HR'  infection  has 
interfered  with  grovrth  The  commenters 
also  questioned  whether  the 
longitudinal  approach  required  by 
Listing  100.02  is  appropriate  for 
children  with  a  progressive  disease  such 
as  Hrv  infection. 

Response:  tinting  100.02  is 
appropriate  to  use  bwause  it  is  a  listing 
for  "vaiuatir:^  gro'*"*h  impairment 
caused  by  a  Lnown  medically 
determinable  impairment,  such  as  HIV 
infection  It  is,  thus,  a  very  appropriate 
li.sting  for  evaluating  growth  impainnent 
caused  by  HIV  infection   (However,  we 
re\dsed  the  reference  to  100  TMlff  for 
consistency  with  our  other  revisions  )  In 
anv  event,  by  expandi;:;,;  f.n^l  LLitiiig 
114  081.  we  have  made  the  reference  to 
t.he  growth  impairment  listing  only  one 
aiteriiati've  among  four  by  which  a 
child's  impairment  .nav  meet  the  listing, 
not  the  sole  criterion  as  m  'he  NTR^Vi 

We  believe  the  longitucllnai  sppr-Ls;  h 
required  by  the  sfrowth  impairmerf 
Hstings  is  rea.sonabie.  Multiple 
measu'^rnents  are  needed  to  properlv 
assess  the  derline  in  the  child's  grnwth 
and  its  persistence. 

Final  1U.06O1:  The  Functional  Criteria 
for  Infants 

Commfni:  One  comment  objected  to 
the  criteria  in  Listing  112.12,  the 
description  of  functional  deficit  we  used 
to  describe  listmg-ievel  seventy  for 
infants  from  birth  to  age  1  in  proposed 
Listing  114.0BL3.  The  ccmment  stated 
that  our  sl.'ndard  of  one-half 
chronologicas  age  for  fhese  children 
appeared  to  be  more  restrictive  than  the 
standard  for  older  children  and  adults, 
especially  considering  how  quickly 
infants  change  over  time.  Also,  the 
comment  suggested  that  impairment  at 
the  level  specified  need  only  be 
documented  at  one  assessment. 

Response:  The  functional  standard  for 
children  from  birth  to  the  attainment  of 
age  1  (and  for  many  children  age  1  to 
the  attainment  of  age  3),  now  in  final 
Listing  114  08O,  is  not  more-restrictive 
than  the  standard  used  for  older 
children  and  adults.  In  the  Mental 
Disorders  listings,  older  children  Bud 
adults  are  found  disabled  at  the  listing 
level  if  JieLr  impairments  result  in 
marked  limitations  in  two  areas  of 
funct'oning.  Li  Listings  112.12  A  and  B 
(and  in  Listings  112  0231  for  children 
age  1  to  3),  however  a  young  child  has 
an  impairment  that  meets  the  functional 
requirements  of  the  listings  if  he  or  she 
has  either  one  "ext.T^me"  limitdtKin  i>r 
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two  "marked"  liir.itations.  An  extreme 
limitation  may  result  when  the  function 
cr  developmental  milestone  is  limited  to 
no  more  than  one-half  the  child's 
chronological  age,  while  marked 
limitations  result  with  less  severe 
limitations — mors  than  one-half  but  no 
more  than  two-thirds  of  the  child's 
chronological  age. 

For  this  reason,  we  provide  two  ways 
for  children  from  birth  to  the  attainment 
of  age  3  to  establish  listing-level 
severity.  Under  the  functional  criteria  in 
Listings  112.02Bla.  b,  and  c,  and  in 
Listings  11 2.1 2A  and  B,  children  can 
establish  that  their  impairments  are  of 
listing-level  severity  by  showing 
functioning  or  delays  at  no  more  than 
one  half  of  their  chronological  age. 
Alternatively,  under  Listings  112.02Bld 
and  112.12E,  they  can  establish  listing- 
ibvel  severity  in  the  same  way  that  older 
children  and  adults  do:  by  showing 
marked  impairment — i.e.,  functioning  at 
more  than  one-half  but  less  than  two- 
thirds  of  chronological  age — in  two 
functional  areas. 

We  recognize  the  problems  involved 
in  assessing  infants,  who  do  change 
rapidly  over  time.  Because  of  this,  we 
cannot  state  that  determinations  of 
disability  can  always  be  based  on  a 
single  evaluation.  The  amount  of 
evidence  needed  for  each  claim  has  to 
be  determined  based  on  the  facts  of  that 
specific  claim,  which  include  the  nature 
and  progression  of  the  impairment,  the 
interventions  and  treatments  available, 
the  response  to  those  interventions  and 
trsatments,  and — perhaps  most 
importantly — the  individual  infant's 
own  response  to  the  illness. 


Other  Comments 

E nor  in  Proposed  Listing  14.08D 

Comment:  Several  commenters 
pointed  out  that  the  2-month  timeframe 
set  out  in  the  ninth  paragraph  of 
proposed  14.00D  for  chronic  diarrhea  or 
documented  fever  caused  by  HIV 
wasting  syndrome  was  longer  than  the 
1  month  required  by  the  CDC's 
surveillance  definition. 

Response:  The  criterion  in  the  NPRM 
was  an  editorial  error.  In  fact,  we  have 
been  using  a  1-month  standard  in  our 
operating  instructions,  consistent  with 
the  CDC  surveillance  definition  of  HIV 
wasting  syndrome.  We  have  corrected 
the  final  rule,  which  is  in  final  Listing 
14.081. 

Administrative  Procedure  Act 

Comment:  A  few  commenters 
expressed  a  concern  tiiat  we  had 
released  guidelines  on  the  evaluation  of 
HIV  infection  in  the  form  of  a  Socifd 
Security  Ruling  (SSR),  in  effect 


implementing  the  proposed  rules  in  the 
NPRM  in  advance  of  public  comments. 
Some  commenters  saw  this  as  a  breach 
of  faith  or  a  violation  of  the 
Administrative  Procedure  Act  (APA). 

Response:  We  have  issued  SSRs  (SSRs 
84-19  and  86-20)  and  manualized 
instructions  concerning  HFV  infection 
on  various  occasions  since  1983,  as 
medical  and  scientific  knowledge  about 
this  disease  became  available,  to 
provide  guidance  to  our  decisionmakers 
concerning  how  claims  involving  HIV 
infection  could  be  evaluated  within  the 
context  of  the  law  and  regulations.  On 
December  17, 1991,  we  published  the 
latest  of  these  instructions,  an 
interprjtative  ruling,  SSR  91-8p,  in  the 
Federal  Register  (56  FR  65498),  to 
announce  and  to  state  our  criteria  for 
evaluating  HIV  infection.  W«  have  been 
applying  this  interpretive  ruling  in  our 
adjudication  of  claims  filed  by  people 
with  HIV  infection.  Since  January  11. 
1990,  we  have  published  SSRs  in  the 
Federal  Register  pursuant  to  the 
provisions  of  §  422.406(b)  of  part  422,  of 
title  20  of  the  Code  of  Federal 
Regulations.  Statements  of  policy  in 
SSRs  continue  to  be  binding  on  all 
components  of  SSA,  just  as  they  have 
been  since  before  the  regulatory  change 
in  1990  that  provided  for  their 
publication  in  the  Federal  Register. 

The  purpose  of  these  criteria  has  been 
to  permit  our  decisionmakers  to  make 
findings  of  disability  when  a  particular 
AIDS-  or  HIV-related  condition  could 
"meet"  or  "equal"  a  listing  under  the 
existing  regulatory  framework.  If  we  had 
not  published  them  but  had  waited  for 
these  final  rules,  we  would  have 
followed  our  prior  instructions  which, 
as  we  have  stated,  were  not  as  inclusive 
as  the  criteria  we  published  in  SSR  91- 
8p.  The  effect  would  have  been  only  to 
deley  needlessly  claims  that  we  have 
now  been  able  to  allow 

Advisory  Council 

Comment:  A  number  of  commenters 
recommended  that  we  convene  a  group 
of  experts,  an  advisory  council,  or  other 
knowledgeable  specialists  to  evaluate 
and  revise  the  proposed  listings  on  HIV 
infection,  and  to  regularly  review  the 
listings  to  keep  the  criteria  for  HIV- 
related  diseases  current.  Some 
commenters  also  thought  that  the 
proposed  rules  for  evaluating  HTV 
infection  in  children  did  not  reflect  the 
expertise  of  childhood  medical 
specialists.  They  pointed  out  that  no 
childhood  specialty  groups,  such  as  the 
American  Academy  of  Pediatrics  (.\AP), 
or  public  interest  advocacy  groups  were 
among  the  list  of  medical  specialty 
groups  listed  in  the  NPRM  as  providing 
information  in  developing  the  HIV 


criteria  in  proposed  Pan  d   iney 
questioned  whether  any  of  the  experts 
listed  were  pediatricians  and  whether 
they  were  independent  of  SSA.  A  few 
commenters  also  said  the 
implementation  of  the  proposed  rules 
should  be  delayed  until  we  consult  with 
childhood  HIV  experts. 

Response:  We  did  not  adopt  the 
recommendation  to  establish  an 
advisory  council  to  assist  us  in 
preparing  these  rules.  We  solicited 
information  from  individual  medical 
experts,  including  pediatricians,  in 
developing  the  proposed  rules. 
Establishing  a  separate  group  of  experts 
following  the  publication  of  the  NPRM 
would  hkely  have  dupUcated  many  of 
the  steps  we  had  already  undertaken 
and,  most  importantly,  such  dupUcation 
would  have  caused  unnecessary  delay 
in  the  publication  of  these  final  rules,  to 
the  disadvantage  of  claimants  with  HIV 
infection.  Moreover,  the  pubUc 
comments  in  response  to  the  NPRM 
came  from  a  broad  spectrum  of  the 
medical,  legal,  and  advocacy 
commimities,  and,  hence,  included 
some  of  the  kind  of  input  recommended 
by  the  commenters. 

Nevertheless,  and  partly  in  responsB 
to  the  comments,  we  have  sought 
additional  information  finm  a  wide 
range  of  individual  medical  specialists. 
Other  experts  assisted  us  on  an 
individual  basis  as  we  finalized  these 
rules  and  responded  to  the  comments. 

With  regard  to  the  proposed  rules  for 
evaluating  HIV  infection  in  children, 
although  we  did  not  obtain  information 
from  the  AAP  during  the  development 
of  the  proposed  rules,  we  did  obtain 
information  from  pediatricians  at  Johns 
Hopkins  Hospital,  the  Centers  for 
Disease  Control,  and  other  Federal 
agencies,  all  of  which  were  independent 
of  SSA.  Furthermore,  during  the  process 
of  developing  the  final  rules,  we 
obtained  information  from  additional 
pediatricians  and  other  individuals  with 
knowledge  and  treatment  experience  in 
pediatric  HIV  infection  in  all  childhood 
populations,  including  adolescents. 
Among  these  individuals  were  some 
recommended  by  members  of  the  <VAP 
and  a  physician  to  whom  we  were 
specifically  referred  by  the  AAP. 
Finally,  the  AAP,  as  well  as  other 
pediatric  specialty  groups  and  other 
children's  advocacy  groups,  have 
submitted  comments  on  the  NPRM 
expressing  their  interest  or  concern 
about  its  content  and  publication.  By 
submitting  these  comments,  these 
groups  have  participated  in  the 
formulation  of  the  final  rules. 
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Timely  Updates 

Corr^:rp":  A  .".u.TiDer  of  commenters 
responded  to  our  request  for  suggestions 
on  alternatives  to  our  regulatory  process 
consistent  with  the  APA  and  that  would 
enable  us  to  issue  timely  updates  to  the 
hstings  for  HIV  infection  (56  FR  at 
65704).  One  comment  suggested  that  we 
develop  a  decisionmaking  protocol, 
which  would  be  subject  to  the  normal 
regulatory  process,  that  would  establish 
a  procedure  for  evaluating  when 
changes  would  be  appropriate  in  the 
lis'ir.s';  Oher  comments  proposed  that 
we  cr^a-*  an  ongoing  advisory  panel 
co.r  p  ^t- .  of  a  range  of  experts 
ccmn:.'.:--i  to  assisting  us  in  updating 
and  refining  these  procedures  in  a 
timely  fashion  as  medical  knowledge  on 
HIV  improves 

Response-  UV  appreciate  these 
suggestions,  ana  will  give  them  further 
study.  We  will  study  whether  any  of  the 
suggestions  we  received  can  be  used 
given  the  constraints  of  the  Act  and  our 
regulations.  We  have  always  attempted 
to  update  the  medical  listings  to  reflect 
advancements  in  medical  technology, 
disability  evaluation  and  treatment,  and 
changes  in  knowledge  and  new  disease 
processes.  We  monitor  the  listings  on  an 
ongoing  basis  to  ensure  that  they 
continue  to  meet  program  purposes  and, 
when  changes  are  found  to  be 
warranted,  the  listings  for  that  body 
system  are  updated  through  the  normal 
regulatory  process. 

We  recognize  that  the  HIV  listings 
may  need  to  be  changed  as  we  learn 
more  about  the  course  of  HIV  infection 
in  different  populations,  and  as  new 
tests  and  treatments  are  developed.  We 
will  update  the  listings  as  it  becomes 
necessary,  and  will  issue  new 
instructions  to  our  adjudicators  as  this 
oecomes  necessary. 

Excessive  Paperwork 

Comment:  A  number  of  commenters 
were  concerned  that  the  proposed  rules 
were  complicated  and  would  require  too 
niuch  paperwork  on  the  part  of  health 
care  providers  and  claimants  to 
document  a  claimant's  eligibiUty.  They 
were  also  concerned  that  the  proposed 
rules  would  not  produce  timely 
disability  determinations,  which  would 
be  harmful  to  individuals  affected  by 
HIV  infection. 

Response:  We  agree  that  paperwork 
and  the  effort  required  to  establish  a 
disabling  impairment  should  be  kept  to 
a  minimum  Wa  have  made  changes  in 
the  final  listings  that  will  facilitate  the 
documentation  and  adjudication  of  HIV 
ciaims  These  changes  include  revising 
Lhe  criteria  for  documenting  the 
existence  of  HFV  infection  and  its 


manifestations  to  permit  documentation 
of  HIV  infection  or  its  manifestations  in 
the  absence  of  a  definitive  diagnosis  and 
to  permit  a  finding  of  "meets"  for  most 
of  the  impairments  formerly  tied  to 
functional  criteria  in  proposed  Listing 
14.08M  when  the  medical  evidence 
indicates  listing-level  severity.  In 
addition,  we  give  these  claims  priority 
handling. 

Training 

Comment:  Several  commenters 
expressed  the  need  for  extensive 
training  for  health  care  officials, 
physicians,  advocates,  Social  Security 
personnel,  and  the  general  public. 

Response:  We  agree,  and  have  already 
begun  a  public  awareness  campaign  and 
training  initiative  with  respect  to  HIV 
including  the  design,  printing,  and 
distribution  of  brochures,  television  and 
radio  public  service  announcements  (in 
both  English  and  Spanish),  and  video 
news  releases.  We  are  also  working  with 
the  medical  community,  service 
providers,  and  advocacy  groups  to 
ensure  that  the  important  message  about 
the  potential  for  Social  Security 
Disability  Insurance  (SSDI)  and  SSI 
benefits  reaches  those  with  HTV 
infection.  We  have  also  provided 
training  to  our  adjudicators  and  will 
continue  to  provide  training  as 
necessary. 

Trust  Fund 

Comment:  A  few  commenters 
expressed  concern  about  the  cost  of 
adding  manifestations  of  HIV  infection 
to  the  Listing  of  Impairments  on  the 
Social  Security  and  health  care 
financing  systems. 

Response:  These  final  rules  establish 
a  listing  for  HIV  infection  to  replace  the 
adjudicative  criteria  we  have  been  using 
to  evaluate  manifestations  of  this 
disease.  These  final  rules  represent  only 
the  latest  refinement  of  the  criteria  we 
have  been  using  since  we  began 
receiving  these  cases  shortly  after  ADDS 
was  first  identified.  Consequently,  we 
do  not  expect  their  publication  to  have 
a  significant  additional  effect  on  the 
Federal  Disability  Insurance  Trust  Fund 
or  the  Federal  Hospital  Insurance  and 
Federal  Supplementary  Medical 
Insurance  Trust  Funds.  It  should  also  be 
noted  that  SSI  benefits  are  not  paid  from 
the  Social  Security  trust  funds,  but  from 
the  general  revenues. 

Waiting  Period  for  Cash  and  Medicare 
Benefits 

Comment:  A  comment  suggested  that 
we  waive  the  24-month  waiting  period 
to  qualify  for  Medicare  for  individuals 
with  HTV  infection,  which,  the  comment 
indicated,  we  do  for  other  conditions. 


such  as  end-stage  renal  disease  The 
romment  also  noted  that  the  5-month 
waiting  period  requirement  for  SSDI 
benefits  is  inappropriate  in  HIV- 
infection  cases,  in  view  of  the  short  Ufe 
expectancy  that  follows  a  diagnosis  of 
AIDS. 

Response:  We  certainly  empathize 
with  the  need  for  medical  care  for 
people  who  are  HIV-infected.  The 
comments  are,  however,  outside  the 
scope  of  these  regulations.  More 
importantly,  the  waiting  periods  for 
Medicare  (including  the  exception  for 
end-stage  renal  disease)  and  for  SSDI 
benefits  are  specified  in  the  Act,  and 
cannot  be  "waived"  without  a 
legislative  change. 

Critical  Payments 

Comment:  One  comment 
recommended  that  the  regulations 
require  Social  Security  disability 
adjudicators  to  notify  claimants  of  the 
availability  of  immediate  critical 
payments  at  the  time  they  are  found 
eligible  for  disability  benefits. 

Response:  We  dia  not  adopt  this 
comment  because  it  is  outside  the  scope 
of  these  regulations  and  has  been  dealt 
with  in  our  operating  instructions.  One 
of  our  goals  is  to  pay  all  benefits  due  on 
time,  and  in  the  vast  majority  of  cases 
we  meet  this  goal  through  routine 
processing.  However,  our  operating 
instructions  provide  for  expedited 
payment  by  various  means  if  a  claimant 
has  a  financial  emergency.  These 
methods  include  the  one-time 
emergency  advance  payment  (E.\P) 
procedure,  which  can  be  made  in  SSI 
cases  in  accordance  with  §  415.520  of 
our  regulations  when  the  individual  is 
presumptively  eligible  for  SSI  payments 
and  has  a  financial  emergency.  Our 
Field  Offices  and  processing  centers 
also  have  the  capability  to  make 
expedited  payments  in  other  critical 
Social  Security  and  SSI  case  situations. 

Determinations  at  Steps  4  and  5; 
Younger  Individuals 

Comment:  A  number  of  commenters 
supported  the  philosophy  of  awarding 
as  many  claimants  as  possible  at  the 
listing  level.  They  pointed  oat  that  most 
adult  claimants  with  HTV  infection  are 
"younger"  individuals  (i  9.,  people 
under  50  years  old)  under  our  rules  in 
§§404.1563[b)8nd  415.9e3(b)  The 
commenters  said  that,  if  these 
individuals  are  not  found  to  have  an 
iinpairment(s)  that  meets  a  listing,  they 
would  probably  be  denied  at  the  last 
step  of  the  sequential  evaluation 
processes,  One  comment  seid  that  we 
almost  never  do  an  equivalence 
analysis.  Other  comiments  said  that  it 
was  insufficient  to  rely  on  the  rest  of  the 
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scquGiitial  evaluation  process  to  ujjuai 
for  the  "inadequQdes"  of  the  madical 
standard. 

Response:  As  we  have  explained,  the 
listings  do  not  represent  the  standard  of 
disability  in  the  Act,  but  a  higher  level 
of  disability,  because  they  are  intended 
only  to  be  a  method  by  which  we  can 
quickly  pay  claims  that  clearly  would  be 
allowed  at  later  steps  in  the  sequential 
evaluation  processes.  Indeed,  the  Act 
does  not  require  us  to  have  c  set  of 
listnigs  at  all;  the  listings  are  simply  a 
means  by  which  we  can  process  some 
claims  more  timely  and  efficiently. 

Therefore,  the  question  is  not  aoout 
any  "inadequacies"  in  the  listings,  but 
about  whether  we  will  find  disabled  all 
indi'.iduals  who  have  disabling 
impairments.  We  are  committed  to 
tinsuring  that  all  individuals  who  are 
disabled  because  of  HIV  infection 
receive  timely  and  correct 
determinations  under  our  rules,  whether 
at  the  listing-level  or  beyond.  This 
means  that  we  will  provide  assessments 
of  equivalence  and  of  residual 
functional  capacity  (or  of  a  child's 
^unctioning)  to  people  who  do  not  have 
impairments  that  meet  the  requirements 
of  any  of  these  listings,  and  allow  those 
individuals  who  are  disabled  within  the 
meaning  of  the  Act 

But  the  fact  thr.;   .  i  ^reat  majority  of 
people  disabled  with  1^'V  infection  are 
foimd  to  have  listing-level  impairments 
also  attbvs  to  !v-  o  :nings:  thai  HIV 
infection  is  a  temDia  disease  and  that 
we  have  made  our  listing  criteria  broad 
enough  to  include  most  people  who  are 
disabled  by  HIV  infpr'jon.  We  believe 
that  some  of  by  f  riri;  ,'ms  in  the  final 
r:]--'s — Srie  'jstir.^-'-  :   -  ;T;anifestations 
;::.;t  affr;  t  .v.i:,  ,mi  cj'--:  j.rls,  the  new 
stand-alone  medical  criteria  and  other 
new  medical  criteria  we  have  added, 
Euid  tlie  improvements  to  the  functional 
criteria — will  include  even  more 
disabled  neople  at  the  Usting  level. 

B^' ,   ad  '.hit.  we  can  only  say  that  we 
are  as  conramed  about  pm::  'h  A-^th  }^IV 
infection  as  the  commenttr^  -.^y  It  is 
never  acceptable  to  deny  an  individual 
who  is  disabled,  even  more  so  when  the 
individual  has  an  illness  like  HIV 
infef  •  c;i   Nevertheless,  we  are  bound  to 
fo'.icw  tlie  siatu'.fl,  there  are  many 
individuals  who  have  MIV  infection  and 
are  not  yet  disabled  under  the  statute, 
and  we  have  a  responsibility  to  ensure 
that  only  inaivid  ^pIn  vih-i  ^-e  disabled 

K  (■:^u!aU);y  Pracediu^a* 

The  Stx-j-efarv  h.s  determined  that 
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uj  r.oi  nice:  a::y  ji  me  U-TLiiiLiC  L:...er;j 
for  a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  will  impose  no  new 
reporting  or  recordkeeping  requirements 
subject  to  clearance  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  States  and 
individuals  who  are  applying  for  title  II 
or  title  XVI  benefits  based  on  disability. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802.  Social  Security 
Disability  Insurance;  No.  93.807, 
SupplementE!  Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure,  Death  benefits,  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance,  Reporting  and 
recordkeeping  requirements.  Social 
Security. 

Dated;  April  29. 1993. 

Louis  D.  EnofiF, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  April  29. 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

S  j;^'''.VCRS  Afw  DiSA£iLiT¥ 
-\S'Ji^AN:E  ,1950-) 

For  the  reasons  set  out  in  the 
preamble,  part  404.  subpart  P,  of" 
Chapter  IH  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees  202.  205  (a),  fb),  and  (d) 
through  (b),  216(i),  221(a)  and  (i),  222(c!,  223. 
225,  and  1102  of  the  Social  Security  Act;  42 
U.S.C.  402.  405  (a),  (b).  and  (d)  through  (h), 
416(i),  421  (a)  and  (i).  422(c).  423.  425.  and 
1302. 

Appendix  1  to  Subpart  P  [Amended! 

2.  Appendix  1  (Listing  of 
Impairments)  to  subpart  P  is  amended 
by  adding  a  new  sentence  at  the  end  of 
the  fifth  paragraph  of  introductory  text 
to  read  as  follows:  "The  Immune  System 
Ustings  in  part  A  (14.00)  and  part  B 
(114.00)  and  the  Multiple  Body  Systems 
listings  in  part  B  (110.00)  will  no  longer 
be  effective  on  July  2, 1998,  unless 
extended  by  the  Secretary  or  revised 
and  promulgated  again." 


3.  The  tat^lj  ol  v.oi.tu.';;^  lor  part  A  of 
appendix  1  (Listing  of  Impairments)  to 
subpart  P  is  amended  by  revising  the 
entry  for  9.00,  removing  and  reserving 
the  entry  for  10.00,  and  adding  an  entry 
for  14.00  to  read  as  follows: 


Sec 

•  •  •  It  * 

9  00    Endocrine  System  and  Obesity 

10.00    (Reserved] 

11.00*  •  • 

12.00*   *   * 

13.00*   *   * 

14.00    Immune  System 

4.  Part  A  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P  is  amended 
by  changing  the  references  to  "10.04 
and  10.05"  in  the  second  sentence  of 
8.00B  to  "14.02  and  14.04". 

5.  Part  A  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P  is  amended 
by  revising  the  heading  for  9  00. 
Endocrine  System,  and  adding  two 
paragraphs  of  introductory  text,  and 
revising  the  heading  of  9.01,  Category  of 
Impairments,  Endocrine,  to  read  as 
follows: 

9.00    Endocrine  System  and  Obesity 

•  •  *  a  • 

Long-term  massive  oliesity  will  usually  be 
associated  with  disorders  of  the 
musculoskeletal,  cardiovascular,  peripheral 
vascjlar,  and  pulmonery  systems,  and  the 
occurrence  of  these  disorders  is  the  major 
cause  of  disability  at  the  listing  level. 
Extreme  obesity  results  in  restrictions 
imposed  by  body  weight  and  the  additional 
restrictions  imposed  by  disturbances  in  other 
body  systems. 

The  weight-l)ear!ng  criterion  in  9.09A 
refers  to  the  lumbosacral  spine.  The  cervical 
and  thoracic  spines  are  not  considered 
weight-bearing. 

9  01    Category  of  Impairments.  Endocrine 
System  and  Obesity 

•  •         *         •         • 

6.  Part  A  of  Appendix  1  (Listing  of 
Impairments)  to  Subpart  P  is  amended 
by  redesignating  listing  10.10  (including 
Tables  I  through  III — C).  Obesity,  as 
listing  9.09,  Obesity,  and  revising  the 
introductory  paragraph,  paragraph  A, 
and  Tables  I  and  II  to  read  as  follows: 

9.09  Obesity  Weight  equal  to  or  greater 
than  the  values  specified  in  Table  I  for  males. 
Table  II  for  females  (100  percent  above 
desired  level),  and  one  of  the  following: 

A.  History  of  pain  and  limitation  of  motion 
in  any  weight-bearing  joint  or  the 
lumbosacral  spine  (on  physical  examination) 
associated  with  findings  on  medically 
acceptable  imaging  techniques  of  arthritis  in 
the  affected  joint  or  lumbosacral  spine:  or 
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Table  I — Men 

'Metncl 


Table  ll.— Women 


HeigM  *^1^<Xt  SND«3 


cero- 


■Ae.g^'  I'kilo- 
-ars) 


152               

112 

1 55          

115 

157           

117 

160 ~ 

163 

165 „ 

^68 „ 

1  70  

120 
123 
125 
129 
134 

173            

137 

1 75 „ „„ 

141 

1 78 

145 

183 ! 

185          

149 
153 
157 

138         

162 

'  90 

165 

193         

170 

1  a5lE 


-Men 


MQigrst  *i1Jyx,t  s.-o«s  :  >iches) 

Weight 
(pounds) 

60 

246 

62 

252 
258 

63 

264 

64 „ 

55 

270 
276 

66 , 

284 

67 „ 

68  ..„„ „ ^ 

69 „ 

^D 

294 
302 
310 
318 

- 1    

328 

72  „ ^ 

73  ._ 

336 
346 

74  

356 

75 

78 

364 
374 

Table  II.— Women 

[Metric] 


UMI 


He.gi-»  *  ryxii  s^c«s  (centi- 

WeigW  (kilo- 
grams) 

'  42 

95 

'45 

147 

96 
99 

150 

102 

152 

105 

1 55 

107 

1 57 

110 

^80 

114 

1 63 

117 

165      

121 

125 

1 73 

128 
132 

'  '  3  ••••••••■■■••■•••■••••••••••••••••••■•••■• 

1 78 

135 
139 

1 80 

143 

183      

146 

Height  without  shoes  (inches) 

We.ghl 

56 „ 

57  

206 
2*2 

58 _ 

59 

60 - 

61  „    

218 
224 
230 
236 

62 

242 

63 

250 

64 

256 

65 

266 

66 

274 

67 

262 

68 

69  

230 
298 

70 ^ 

71  

72 

314 
322 

7.  Part  A  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P  is  amended 
by  removing  and  reserving  the  entry  for 
listing  10.00,  including  the  tables. 

8.  Part  A  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P  is  amended 
by  adding  listing  14.00,  Immune 
System,  to  read  as  follows; 

14.00    Immune  System 

A.  Listed  disorders  include  impairments 
involving  deficiency  of  one  or  more 
components  of  the  immune  system  (i.e., 
antibody-producing  B  cells;  a  number  of 
different  types  of  cells  associated  with  cell- 
mediated  immunity  including  T- 
lymphocytes,  macrophages  and  monocytes; 
and  components  of  the  complement  system). 

B.  Dysregulation  of  the  immune  system 
may  result  in  the  development  of  a 
connective  tissue  disorder.  Connective  tissue 
disorders  include  several  chronic 
multisystem  disorders  that  differ  in  their 
clinical  manifestation,  course,  and  outcome. 
They  generally  evolve  and  persist  for  months 
or  years,  may  result  In  loss  of  functional 
abilities,  and  may  require  long-term,  repeated 
evaluation  and  management. 

The  doc\unentation  needed  to  establish  the 
existence  of  a  connective  tissue  disorder  is 
medical  history,  physical  examination, 
selected  laboratory  studies,  medically 
acceptable  imaging  techniques  and,  in  some 
instances,  tissue  biopsy.  However,  the  Social 
Security  Administration  will  not  purchase 
diagnostic  tests  or  procedures  that  may 
involve  significant  risk,  such  as  biopsies  or 
angiograms.  Generally,  the  existing  medical 
evidence  will  contain  this  information. 

A  longitudinal  clinical  record  of  at  least  3 
months  demonstrating  active  disease  despite 
prescribed  treatment  during  this  period  with 
the  expectation  that  the  disease  will  rem^-i 
active  for  1 2  months  is  necessary  for 
assessment  of  severity  and  duration  of 
impairment. 

To  permit  appropriate  application  oi  a 
listing,  the  specific  diagnostic  ffla^-lres  that 
should  be  documented  m  the  cii.iical  record 
for  each  of  the  disorders  are  summarized  for 
systemic  lupus  erythematosus  (SLE), 


svsfemic  vasrulitis.  systemic  srleros:s  arid 
scleroderma,  polymyositis  or 
derraatorayositis,  and  undifferen'-.ated 
'o.-inective  tisrje  disorders 

In  addition  to  the  limitatior..s  caused  by  the 
connective  tissue  disorder  per  se,  the  chronic 
adverse  effects  of  treatment  -e  b;  . 
conicosteroid-related  ischemic  necrosis  of 
txine)  may  result  in  hmctional  loss. 

These  disorders  may  preclude  performance 
of  any  gainf-i!  activity  by  reason  of  severe 
loss  of  function  in  e  single  organ  or  body 
syste.Ti,  or  lesser  d«gr»ies  of  functional  loss  in 
"-wa  or  more  or«a,".s^'body  svstpm.s  associated 
wi'h  signif.car.t  constitutional  syirptGms  and 
signs  of  severe  fa'igue,  fever  malaise  and 
weight  loss  We  use  the  term  "severe'   in 
these  listings  to  descr-.be  m?dica!  seventy'; 
•he  term  does  not  have  the  same  m^eaning  as 
It  does  when  we  use  it  in  connection  with 
a  fmuirifi,  at  the  second  step  si  the  sequential 
evaiud'.or.  processes  in  §§404  1520,  416,920, 
and  416.924, 

1.  Systemic  lupus  erythematosus  (14.02) — 
This  disease  is  characterized  clinically  by 
constitutional  symptoms  and  signs  (e.g., 
fever,  fatigability,  m.alaise,  weight  loss), 
multisystem  involvement  and.  frequently, 
anemia,  leukof>enia,  or  thrombocytopenia. 
Lmmunoiogically.  an  array  of  circulating 
serum  auto-untibodses  can  ckcut,  but  are 
highly  variable  m  pattern  Generally  the 
medical  evidence  wii!  show  that  patients 
with  this  disease  will  fjlfiU  The  1982 
Revised  Criteria  for  the  Classification  of 
Systemic  Lupus  E.'^thematosvis  of  the 
.American  College  of  Rheumatology.  (Tan, 
EM  .  et  a!  .  Arthritis  Rheum  25:  11271-1277, 
19821. 

2  Systemic  vasculitis  ;14  Oi) — This 
disease  cccurs  acutely  m  association  with 
adverse  drug  reactions,  cer*din  chronic 
infections  and.  occasionally,  mahgnancies. 
More  of^en  it  is  idiopathic  ar.d  chronic.  There 
are  several  clinical  patterns,  including 
classical  fxjly arteritis  nodosa,  aortic  arch 
arteritis,  giant  ceil  arteritis,  Wegener's 
granuloma'osis,  and  va.sculit;s  associated 
with  other  connective  tissue  disorders  'e.g., 
rheum.atoid  arthritis,  .SLE,  Siogren's 
syndrome,  cryoglobulinemia).  Cutaneous 
vasculitis  may  or  may  not  be  associated  with 
systemic  involvement  and  the  patterns  of 
vascular  and  ischemic  mvolvem.ent  are 
highly  variable.  The  diagnosis  is  c&nfi.'Tned 
by  angiography  or  tissue  biopsy  when  the 
disease  is  suspected  clinically  Most  patients 
who  are  stated  to  have  this  disease  will  have 
the  results  of  the  conf.rm.atory  ergiogramor 
biopsy  m  their  meiical  records. 

3.  Sys'emic  sclerosis  ar.d  scleroderma 
(14  04) — These  disorders  constitute  a 
sp'ectr.^.T;  of  disease  in  which  thickening  of 
the  skjn  is  the  clinical  hallmiark.  Raynaud's 
phenomena,  often  severe  and  progress. ve,  a-* 
especially  frequent  and  may  be  the 
peripheral  manifestation  of  a  aeneralized 
Vasospastic  abnormality  in  the  heart,  lungs, 
and  kidneys.  The  CREST  syndrome 
(calcinosis,  Raynaud's  phenomena, 
esophageal  dysmotility,  scierodactyly, 
telangiectasia)  is  a  variant  that  may  slowly 
progress  to  the  generalized  process,  systemic 
sclerosis,  over  years.  In  addition  to  skin  and 
blood  vessels,  the  mayor  organ/hody  system 
involvement  includes  the  gastrointestinal 
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tract,  lungs,  hearty  kidneys,  and  muscle. 
Although  arthritis  can  occur,  joint 
dysfunction  results  primarily  from  soft 
tissue 'cutaneous  thickening,  fibrosis,  and 
contractures. 

4  Polymyositis  or  dennatomyositis 
(14.05}— This  disorder  is  primarily  an 
inflammatory  process  in  striated  muscle, 
which  can  occur  alone  or  in  association  with 
other  connective  tissue  disorders  or 
malignancy.  Weakness  and,  less  frequently, 
pain  and  tenderness  of  the  proximal  limb- 
girdle  musculature  are  the  cardinal 
manifestations.  Involvement  of  the  cervical 
muscles,  the  cricopharyngeals.  the 
intercostals,  and  diaphragm  may  occur  in 
those  with  listing-level  disease.  Weakness  of 
the  pelvic  girdle,  as  contemplated  in  Listing 
14  05A,  may  result  in  significant  difficulty 
climbing  stairs  or  rising  from  a  chair  without 
use  of  the  arms.  Proximal  limb  weakness  in 
the  upper  extremities  may  result  in  inability 
to  lift  objects,  and  interference  with  dressing 
and  combing  hair.  Weakness  of  anterior  neck 
flexors  may  impair  the  ability  to  lift  the  head 
from  the  pillow  in  bed.  The  diagnosis  is 
supported  by  elevated  serum  muscle 
enzymes  (creatine  phosphokinase  (CPK), 
aminotransferases,  aldolase],  characteristic 
abnormalities  on  electromyography,  and 
myositis  on  muscle  biopsy. 

5.  Undifferentiated  connective  tissue 
disorder  (14.06) — This  listing  includes 
s>'ndrome<  with  clinical  and  immunologic 
features  of  several  connective  tissue 
disorders,  but  that  do  not  satisfy  the  criteria 
for  any  of  the  disorders  described;  for 
instance,  the  Individual  may  have  clinical 
features  of  systemic  lupus  er^'thematosus  and 
system.ic  vasculitis  and  the  serologic  findings 
of  rheumatoid  arthritis.  It  also  includes 
overlap  syndromes  with  clinical  features  of 
more  than  one  established  connective  tissue 
disorder.  For  example,  the  individual  may 
have  features  of  both  rheumatoid  arthritis 
and  scleroderma.  The  correct  designation  of 
this  disorder  Is  Important  for  assessment  of 
prognosis. 

C  Allergic  disorders  (e.g.,  asthma  or  atopic 
dermatitis]  are  discussed  and  evaluated 
under  the  appropriate  listing  of  the  affected 
body  system. 

D.  Human  immunodeficiency  virus  (HIV) 
infection. 

1.  HIV  infection  is  caused  by  a  specific 
retrovirus  and  may  be  characterized  by 
susceptibility  to  one  or  more  opportunistic 
diseases,  cancers,  or  other  conditions,  as 
described  in  14.08.  Any  individual  with  HIV 
infection,  includinjg  one  with  a  diagnosis  of 
acquired  immunodeficiency  syndrome 
(AIDS),  may  be  found  disabled  under  this 
listing  if  his  or  her  impairment  meets  any  of 
the  criteria  in  14.08  or  is  of  equivalent 
severity  to  any  impairment  in  14.08. 

2.  Definitions.  In  14.08,  the  terms 
"resistant  to  treatment,"  "recurrent,"  and 
"disseminated"  have  the  same  general 
meaning  as  used  by  the  medical  community 
The  precise  meaning  of  any  of  these  terms 
will  depend  upon  the  specific  disease  or 
condition  in  question,  the  body  system 
affected,  the  usual  course  of  the  disorder  and 
its  treatment,  and  the  other  circumstances  of 
the  case. 

"Resistant  to  treatment"  means  that  a 
condition  did  not  respond  adequately  to  an 


appropriate  course  of  treatment.  Whether  a 
resfxinse  is  adequate,  or  a  course  of  treatment 
appropriate,  will  depend  on  the  facts  of  the 
particular  case. 

"Recurrent"  means  that  a  condition  that 
responded  adequately  to  an  appropriate 
course  of  treatment  has  returned  after  a 
fjeriod  of  remission  or  regression.  The  extent 
of  response  (or  remission)  and  the  time 
periods  involved  will  depend  on  the  facts  of 
the  particular  case. 

"Disseminated"  means  that  a  condition  is 
spread  widely  over  a  considerable  area  or 
body  system(s).  The  type  and  extent  of  the 
spread  will  depend  on  the  5p)ecific  disease. 

As  used  in  14.081.  "significant  involuntary 
weight  loss"  does  not  correspond  to  a 
specific  minimum  amount  or  percentage  of 
weight  loss  Although,  for  purposes  of  this 
listing,  an  involuntary  weight  loss  of  at  least 
10  percent  of  baseline  is  always  considered 
significant,  loss  of  less  than  10  percent  may 
or  may  not  be  significant,  depending  on  the 
individual's  baseline  weight  and  body 
habitus.  (For  example,  a  7-pound  weight  loss 
in  a  100-pound  female  who  is  63  inches  tall 
might  be  considered  significant;  but  a  14- 
pound  weight  loss  in  a  200-pound  female 
who  is  the  same  height  might  not  be 
significant.) 

3.  Documentation  of  HIV  Infection.  The 
medical  evidence  must  include 
documentation  of  HIV  infection. 
Documentation  may  be  by  laboratory 
evidence  or  by  other  generally  acceptable 
methods  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 

a.  Documentation  of  HIV  Infection  by 
definitive  diagnosis.  A  definitive  diagnosis  of 
HIV  infection  is  documented  by  one  or  more 
of  the  following  laboratory  tests: 

i.  A  senun  specimen  that  contains  HIV 
antibodies.  HIV  antibodies  are  usually 
detected  by  a  screening  test.  The  most 
commonly  used  screening  test  is  the  EUSA. 
Although  this  test  is  highly  sensitive,  it  may 
yield  false  positive  results.  Therefore, 
positive  results  from  an  ELISA  must  be 
confirmed  by  a  more  defmitive  test  (e.g.. 
Western  blot,  immunofiuorescerice  assay). 

ii.  A  specimen  that  contains  HIV  antigen 
(eg,  serum  specimen,  lymphocyte  culture,  or 
cerebrospinal  fluid  (CSF)  specimen). 

iii.  Other  test(s)  that  are  highly  specific  for 
detection  of  HIV  (e.g.,  polymerase  chain 
reaction  (PCR)),  or  ±at  are  acceptable 
methods  of  detection  consistent  with  the 
prevailing  state  of  medical  knowledge. 

When  laboratory  testing  for  HIV  infection 
has  been  performed,  every  reasonable  effort 
must  be  made  to  obtain  reports  of  the  results 
of  that  testing. 

Individuals  who  have  HIV  infection  or 
other  disorders  of  the  immune  system  may 
undeigo  tests  to  determine  T-helper 
lymphocyte  (CD4)  counts.  The  extent  of 
immune  depression  correlates  with  the  level 
or  rate  of  decline  of  the  CD4  count  In 
general,  when  the  CD4  count  is  200/mm'  or 
less  (14  percent  or  less),  the  susceptibility  to 
opportunistic  disease  is  considerably 
increased.  However,  a  reduced  CD4  count 
alone  does  not  establish  a  definitive 
diagnosis  of  HTV  infection,  or  document  the 
severity  or  functional  effects  of  HIV  infection. 

b.  Other  acceptable  documentation  of  HIV 
infection. 


HIV  infection  may  also  be  documented 
without  the  definitive  laboratory  evidence 
described  m  paragraph  a.  provided  that  such 
documentation  is  consistent  with  the 
prevailing  state  of  medical  knowledge  and 
clinical  practice  and  is  consistent  with  the 
other  evidence.  If  no  definitive  laboratory 
evidence  is  available.  HIV  infection  may  be 
documented  by  the  medical  history,  clinical 
and  laboratory  findings,  and  diagnosis(es) 
indicated  in  the  medical  evidence.  For 
example,  a  diagnosis  of  HIV  infection  will  be 
accepted  without  definitive  laboratory 
evidence  if  the  individual  has  an 
opportunistic  disease  (e.g.,  toxoplasmosis  of 
the  brain,  Pneumocystis  carinii  pneumonia 
(PC?))  predictive  of  a  defect  in  cell-inediated 
immunity,  and  there  is  do  other  known  cause 
of  diminished  resistance  to  that  disease  (e.g., 
long-term  steroid  treatment,  l>'mphoma).  In 
such  cases,  every  reasonable  effort  must  be 
made  to  obtain  full  details  of  the  history, 
medical  findings,  and  results  of  testing. 

4.  Documentation  of  the  manifestations  of 
HIV  infection.  The  medical  evidence  must 
also  include  documentation  of  the 
manifestations  of  HTV  infection. 
Documentation  may  be  by  laboratory 
evidence  or  by  other  generally  acceptable 
methods  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 

a.  Documentation  of  the  manifestations  of 
HIV  infection  by  definitive  diagnosis. 

The  definitive  method  of  diagnosing 
opportunistic  diseases  or  conditions  that  are 
manifestations  of  HIV  infection  is  by  culture, 
serological  test,  or  microscopic  examination 
of  biopsied  tissue  or  other  material  (e.g., 
bronchial  washings).  Therefore,  every 
reasonable  effort  must  be  made  to  obtain 
specific  laboratory  evidence  of  an 
opportunistic  disease  or  other  condition 
whenever  this  information  is  available.  If  a 
histological  or  other  test  has  been  performed, 
the  evidence  should  include  a  copy  of  the 
appropriate  report.  If  the  report  is  not 
obtainable,  the  summary  of  hospitalization  or 
a  report  from  the  treating  source  should 
include  details  of  the  findings  and  results  of 
the  diagnostic  studies  (including 
radiographic  studies)  or  microscopic 
examination  of  the  appropriate  tissues  or 
body  fluids. 

Although  a  reduced  CD4  lymphocyte  count 
may  show  that  there  is  an  increased 
susceptibility  to  opportunistic  Infections  and 
diseases  (see  14  0OD3a.  above),  that  alone 
does  not  establish  the  presence,  severity,  or 
functional  effects  of  a  manifestation  of  HIV 
infection. 

b.  Other  acceptable  documentation  of  the 
manifestations  of  HIV  infection. 

Manifestations  of  HIV  infection  may  also 
be  documented  without  the  definitive 
laboratory  evidence  described  in  paragraph  a, 
provided  that  such  documentation  is 
consistent  with  the  prevailing  state  of 
medical  knowledge  and  clinical  practice  and 
is  consistent  with  the  other  evidence.  If  no 
definitive  laboratory  evidence  is  available, 
manifestations  of  HIV  infection  may  be 
docimiented  by  medical  history,  clinical  and 
laboratory  findings,  and  diagnosis(es) 
indicated  in  the  medical  evidence.  In  such 
cases,  every  reasonable  effort  must  be  made 
to  obtain  fiiU  details  of  the  history,  medical 
findings,  and  results  of  testing. 


36054 


Federal  iUgister  /  Vol.  58,  No    126  /  Friday,  July  2,  1093  /  Rules  and  Regulations 


UMI 


Documentatioo  of  c;/toin4*gaJovirtiS  :C\fVl 
diseaM  (14.080)  presents  jpeclai  problems 
because  diagnosis  requires  identiPcation  of 
viral  mrlusioa  b<xi:«»j  or  a  pr,>«t;ve  rj.turfl 
from  the  tffscted  oiTgaa.  and  the  dbsence  of 
any  other  in/ectious  aaenf  A  pos!t:.v-9 
serology  test  identifies  -.r.fectitjr.  w'.h  the 
vir-s.  but  does  aot  confirm  a  disease  process. 
Wi'h  the  exception  of  cfaonorelir..:;^  :  which 
may  be  diagnosed  bv  aa  ophthaimcicmis?). 
d'^cumentat.an  of  CN(V  d..«e«se  r^q-iirps 
confirtr^tion  by  biopsv  or  other  i^ereri, . v 
acceptable  merhods  consistent  y-'^'h  Te 
preva.img  sta'e  of  rr>ed;ra]  Ilhov.; "-:,;'•  -..■. ,i 
clinical  practice. 

5  .ManifP!rtaf.ons  specific  to  women.  Moat 
women  with  severe  imnunoiruppr^ssion 
secondary  to  HIV  L-.f<>rt;on  e.xnibit  rha  typical 
opporrunistic  i^.fer'ions  ir.d  other 
conditions,  r^ich  as  pr.sii.Tiofr.-stis  carlnii 
pneumonia  iPCP].  Candida  esophagitis, 
wast.ng  syndrome,  crvp'ococcosis,  and 
tcxopiasmo^.s  However,  HIV  Infiaction  may 
have  differfnt  manifestations  in  women  than 
In  men.  Ad'udica'ors  must  carefully 
scrutmizQ  the  Tiedica;  evciance  and  be  alert 
to  the  varif'^y  of  jiedicai  conditions  specific 
to  nr  cominon  ir.  worr.en  w.th  HIV  Infection 
that  may  affect  thoir  abi.iry  to  function  in  the 
workplace. 

Many  of  these  r:iaE.f''sta'..ons  [e.g. 
vulvovaginal  candidiasis,  pt-Mc 
inflammatory  disease;  occ'..j-  j  women  with 
or  without  HP/  infection,  but  can  oe  more 
severe  or  resistant  to  treatment,  or  occat 
more  frequently  m  a  woman  whose  immune 
system  is  suppressed.  Therefo.-e,  when 
evaluating  the  claim  of  a  woman  with  HIV 
infection,  it  is  important  to  consider 
Synecologic  and  ether  proOipir.s  specific  to 
wometi,  mciudmg  any  ass-'  <:iated  symptoms 
(e  g  ,  peivu.  pamj.   n  assessing  the  severity  of 
the  impairment  and  -esultiog  functional 
limitations.  Si.iiiifesfations  of  HH/  infiaction 
in  women  may  be  evaluated  under  the 
specific  cntena  (e  g. ,  cervical  cancer  under 
14  oaE),  uncer  an  app::cabie  general  category 
'e  g.,  pelvic  inf.arrundtorv  disease  under 
14.08A5)  or,  in  appropriate  r»ses,  under 
14  oaN. 

6  Evaluation.  The  cr.tena  in  14.08  do  not 
describe  the  fS.l  spectrum  of  diseases  or 
conditions  ma.T; tested  by  individuals  with 
HIV  infection.  .■Ks  m  ar.y  case,  consideration 
mu.st  be  given  to  wh'-fher  an  individual's 
impairments   meet*  or  equals  in  severity  any 
other  listLig  n  append  x  i  of  subpart  P  (e.g., 

a  neoplastic  a.sorder  lisied  m  13.00ffl. 
Although  14  OS  incl:..des  .cross-references  to 
other  Listings  for  the  more  common 
manifestations  >;f  HiV  irfettioa,  other  listings 
may  applv. 

In  addition,  the  impact  of  all  impairments, 
whether  or  not  related  to  KTV  infection,  must 
be  considered.  For  example,  individuals  with 
HIV  infection  may  manifest  signs  and 
s^Tnptom8  of  a  mental  impairment  (e.g., 
anxiety  depression)  or  of  a. "Kit her  physical 
L'^.pairment.  Vfedical  evidence  should 
include  documentation  of  a!l  physical  and 
mental  unjjairments,  and  the  impairmenffs) 
should  be  evaluated  not  onlv  under  the 
relevant  listlng<5l  m  14  08.  but  under  any 
other  apprrjpnate  listing(s). 

It  is  also  important  to  remember  tr.at 
individuals  with  HTV  infection,  like  ail  other 


individuals,  are  evaluated  under  the  full  five- 
step  »equential  evaluation  process  described 
■c  M04  5320  and  §416,920.  If  an  Individual 
with  HIV  iiifertion  ;s  wr/rking  and  engaging 
In  substantia!  gaiiifui  activity  (SGA),  or  does 
not  have  a  sev«re  impainnent.  the  case  wiii 
be  decidfH  at  'he  first  or  second  step  of  the 
sequential  avaluatlan  process,  and  does  not 
require  evahiatkn  under  these  listings.  For 
an  individual  with  HIV  infection  who  is  not 
engaging  in  SGA  and  ha.s  a  severe 
impairment.  b-..t  whose  impairmentfs)  does 
not  meet  or  equai  in  seventy  the  criteria  of 
a  listing,  evaluation  must  proceed  through 
the  final  steps  of  the  seq  .:ential  evaluation 
process  (or.  as  appmnrutr,  the  steps  in  the 
medical  improvemen'  r»i  iew  standard) 
before  any  conclusion  'sin  be  reached  on  the 
issue  of  disability 

7.  Effect  of  treatment.  Medical  treatment 
must  be  considered  m  terms  of  its 
effectiveness  in  ameiiireting  the  signs, 
symptoms,  and  larxiraiorv  abnormalities  of 
the  specific  disorder,  or  of  'he  HTV  infection 
itself  (e.g.,  antiretrovtrai  agents'  and  in  terms 
of  any  side  effects  of  treatment  that  may 
further  impair  the  individual. 

Resfxinse  to  treetment  and  adverse  or 
beneficial  consequences  of  treatmon*  mriy 
vary  widely.  For  example,  an  individual  with 
HIV  InfectkH)  who  develops  pneumonia  or 
tubenrulosis  may  respond  to  the  same 
antibiotic  regimen  used  in  treating 
Individuals  without  HIV  infection,  but 
another  individual  with  HTV  infection  may 
not  respond  to  the  same  regimen.  Therefore, 
each  case  must  be  considered  on  an 
Individual  basis,  along  with  the  effects  of 
treatment  on  the  Individual's  ability  to 
function. 

A  specific  description  of  the  drugs  or 
treatment  given  (including  stugery),  dosage, 
frequency  of  administration,  and  a 
description  of  the  complications  or  response 
to  treatment  should  be  obtained.  The  effect? 
of  treatment  may  be  temporary  or  long  term. 
As  such,  the  decision  regarding  t.he  Impart  of 
treatment  should  be  based  on  a  sufficient 
period  of  treatment  to  permit  proper 
consideration. 

8.  Functional  criteria  Paragraph  N  of  14  08 
establishes  standard ■;  for  evaiua»:ng 
manifestations  of  HIV  infet  tion  that  do  not 
meet  the  requirements  listed  m  14  08 A -M. 
Paragraph  N  is  applicable  fcr  manifestations 
that  are  not  listed  in  14  08A-M,  as  well  as 
those  listed  in  14.08A-M  that  do  not  meet 
the  criteria  of  any  of  therul'js  in  14  08,^-M. 

For  individuals  with  HTV  mfoction 
evaltiated  under  14.08N,  lisring- level  seventy 
will  be  assessed  in  terms  of  the  'unctional 
limitations  imposed  by  the  Lmpairment.  The 
full  impact  of  signs,  symptoms,  and 
laboratory  findings  on  the  claimant's  ability 
to  function  must  be  cotisidered.  Important 
factors  to  be  considered  in  es'aluating  the 
functioning  of  individuals  with  HIV  Lnfecti:?n 
include,  but  are  not  limited  to  symptoms. 
such  as  fatigue  and  paini  cha.-actenstir.s  of 
the  illness,  such  as  the  frequency  and 
duration  of  mamfiestations  or  periods  of 
exacerbation  and  remission  in  the  disease 
course;  and  the  functional  impact  of 
treatment  for  the  disease,  including  the  side 
effects  of  medication. 

As  used  in  14.08N,  "repeated"  means  that 
the  conditions  occur  on  an  average  of  3  times 


a  year,  or  once  every  4  montljs,  each  lasting 
2  weeks  or  more;  or  the  conditions  do  not  last 
for  2  weeiu  but  occur  substantially  more 
frequently  than  3  times  in  a  year  or  once 

every  4  months;  or  they  occur  less  of^en  than 
an  average  of  3  times  a  year  or  once  every 
4  months  but  last  substantially  longer  than  2 
weeks. 

To  meet  the  criteria  in  14  08N,  an 
individual  with  HIV  infection  must 
demonstrate  a  marked  level  of  restriction  in 
one  offeree  general  areas  of  functioning: 
activities  of  daily  living;  social  functioning; 
and  difficjlties  in  completing  tasks  due  to 
deficiencies  in  concentration,  persistence  or 
pace.  Functional  restrictions  may  result  from 
the  impact  of  the  disease  process  itself  on 
mental  or  physical  functioning,  or  both.  Th.a 
could  .'esult  from  extended  or  intermittent 
symptoms,  such  as  depression,  fatigue,  or 
jjain.  resulting  in  a  limitation  of  the  ability 
to  cnncentrate,  to  pwrsevere  at  a  task,  or  to 
perto.-m  the  task  at  an  acceptable  rate  of 
speed.  Limitations  may  also  result  from  the 
side  effects  of  medication. 

When  "marked"  is  used  as  a  standard  fijr 
measuring  the  degree  of  functional 
limitation,  it  means  more  than  moderate,  but 
less  than  extreme.  A  marked  limitation  does 
not  represent  a  quantitative  measure  of  the 
individual's  ability  to  do  an  activity  for  a 
certain  percentage  of  the  time.  A  marked 
limitation  may  be  present  when  several 
activities  or  functions  are  impaired  or  even 
when  only  one  is  impaired.  However,  an 
individual  need  not  be  totally  precluded 
from  performing  an  activity  to  have  a  maikeo 
iimiiation,  as  long  as  the  degree  of  imiitatinn 
is  such  as  to  seriously  interfere  with  the 
ability  to  function  independently, 
tippropnately,  and  efTectively.  The  term 
'marked"  does  not  imply  that  »be  impaired 
individual  is  confined  to  b«d,  hospitalized, 
or  in  a  nursing  home. 

Activities  of  daily  living  include,  but  are 
not  iimifed  to.  such  activitie.s  as  doina; 
household  chores,  grooming  and  hygiene, 
using  a  post  office,  taking  public 
transportation,  and  paying  bil's.  .*n 
individual  with  HIV  infection  who,  because 
of  ifvmptoms  such  as  pain  irr. posed  by  the 
il!nfl<;s  or  its  treatment.  Is  not  able  tc 
maintain  a  bousehcld  or  take  publir 
transportation  on  a  sustained  bssis  or 
without  assistance  (e-.'en  thorgh  he  or  she  is 
able  io  pwrfunn  seme  self-care  activitiesl 
would  have  mark.3d  limitation  of  activitie?  of 
daily  lirng 

5>c^ :ia!  fu.ncticning  includr>8  the  capacity  to 
interact  appropriately  and  commuriri.te 
effectively  with  others.  An  individual  with 
HIV  ir.fection  who,  because  of  symptoms  or 
a  pattern  of  exacerbqtion  and  remission 
caused  by  the  illness  or  its  treatment,  cannot 
engage  in  social  interaction  on  a  sustained 
basis  ieven  though  he  or  she  Is  able  to 
com.municate  with  close  fr.ends  or  relatives} 
wuuld  have  marked  difHculty  maintaining 
social  functioning. 

Completing  tasks  in  a  timely  manner 
involves  the  ability  to  sustain  concentration, 
persistence,  or  pace  to  permit  timely 
completion  of  tasks  conmionly  found  in  work 
settings.  An  individual  with  HIV  iiifectlon 
who,  because  of  HlV-related  fatigue  or  other 
symptoms,  is  unable  to  sustain  concentration 
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or  pace  adequate  to  complete  simple  work- 
related  tasks  (even  though  he  or  she  is  able 
to  do  routine  activities  of  daily  living)  would 
have  marked  difficulty  completing  tasks. 

4  01    Category  of  Impairments,  Immune 

System 

14.02    Systemic  lupus  erythematosus. 
Documented  as  described  in  14.00B1,  with: 
A.  One  of  the  following: 

1.  Joint  involvement,  as  described  under 
the  criteria  in  1.00;  or 

2.  Muscle  Involvement,  as  describtid  under 
the  criteria  in  14.05;  or 

3.  Ocular  involvement,  as  described  under 
the  criteria  in  2.00ff;  or 

4.  Respiratory  involvement,  as  destTibed 
under  the  criteria  in  3.00ff;  or 

5.  Cardiovasoilar  involvement,  as 
described  under  the  criteria  in  4.00ff  or 
l4.04D:or 

6.  Digestive  involvement,  as  described 
under  the  criteria  in  S.OOff;  or 

7.  Renal  involvement,  as  described  under 
the  criteria  in  6.00ff;  or 

8.  Skin  involvement,  as  described  under 
the  criteria  in  8  OOff;  or 

9.  Neurological  involvement,  as  described 
under  the  criteria  In  11. OOff;  or 

10  Mental  involvement,  as  described 
under  the  criteria  in  12.00ff. 

B  Lc^>f':  '.r-vo:\>  Tipnt  of  two  or  more 
raans.  LXKly  systi^ms  hsted  in  paragraph  A. 
■A'.th  sigDificar.?.  dcx-'^mented,  constitutional 
symptoms  and  signs  of  severe  iiatigue,  fever, 
".a.A'.bP  ar.c  v,(-;^r/  1;^';  A"  'Sast  one  of  the 
-grti-.s.  u^:xi\  S-.  s'en.5  must  :.>e  .nvolved  to  at 
ii-as'  a  moderate  level  of  severity. 

14  03    S'-'^temic  vasculitis.  Documented  as 
described  in  14  00B2,  including 
documentaticr.  h>  angiography  or  tissue 
biopsy,  with 

A  Involvement  of  a  smgie  organ  or  body 
svs'em  as  described  under  the  criteria  in 
14  O^A, 


B  Lessor  Lnvoivement  of  two  or  more 
organs/body  systems  listed  in  14.02A,  with 
significant  dcxumented,  constitutional 

sym.ptnrr.s  and  sigrs  of  severe  fatigue,  fever, 
:ri«.aise.  and  wfvi^ht  ir-s  .At  least  one  of  the 
: 'gans'body  svsTrrni.  m,..st  be  involved  to  at 

ipast  3  mo(i«rc?e  'j'Vf.  :,:'  severity. 

^  jTo^einc  D'^Tj-mented  sj  aascribed  in 

A  0:\e  of 'he  fnllrwing: 

1  M  :■.; .«   •  v  :vp;:ient,  as  described  undei 
■he  (.,r;t,^r;a  :n  ".4  •,,-   'ir 

2  Respu-atcn  i:.v(uvement,  as  described 
-nde:  the  criteria  in  S.OOff;  or 

3  Cardiovascular  involvement,  as 
described  under  the  criteria  in  4. OOff;  or 

4.  Digestive  involvement,  as  described 
under  the  criteria  in  S.OOff;  or 

5  Rena!  invoivement,  as  described  under 
t.he  crit^r.ft  :a  6  tWff. 


t.  lA^^sf^r  irviuvftmont  of  two  cr  more 
,raa -s  body  systems  listed  m  paragraph  A, 
w;tr:  s  ^liificant,  documented,  constitutional 
S-,  m.ptoais  and  signs  of  severe  fatigue,  fever, 
maiais^,  and  weight  loss.  At  least  one  of  the 
orjiians  body  systems  must  be  involved  to  at 
leas'  a  moderate  ieve!  of  severity. 


C  Generalized  scleroderma  with  digital 
contractures, 
or 

D.  Severe  Raynaud's  phenomena, 
characterized  by  digital  ulcerations, 
ischemia,  or  gangrene. 

14  05    Polymyositis  or  dermatomyositis. 
Documented  as  described  in  14.00B4,  with: 

A.  Severe  proximal  limb-girdle  (shoulder 
and/or  pelvic)  muscle  weakness,  as  described 
in  14.00B4. 

or 

B.  Less  severe  limb-girdle  muscle  weakness 
than  in  14.05A,  associated  with  cervical 
muscle  weakness  and  one  of  the  following  to 
at  least  e  moderate  level  of  severity: 

1.  Impaired  swallowing  with  dysphagia 
and  episodes  of  aspiration  due  to 
cricopharyngeal  weakness,  or 

2.  Impaired  respiration  due  to  intercostal 
and  diaphragmatic  muscle  wealmess. 

or 

C  If  associated  with  malignant  tumor,  as 
described  under  the  criteria  In  1  S.OOff. 
or 

D.  If  associated  with  generalized 
connective  tissue  disease,  described  under 
the  criteria  in  14.02, 14.03. 14.04,  or  14.06. 

14.06  Undifferentiated  connective  tissue 
disorder  Documented  as  described  in 
14.00B5,  and  with  imjjairment  as  described 
under  the  criteria  in  14.02A,  14.02B,  or 
14.04. 

14.07  Immunoglobulin  deficiency 
syndromes  or  deficiencies  of  cell-mediated 
immunity,  exceptmg  HP/  infection. 
Associated  with  documented,  recurrent 
severe  infection  occurring  3  or  more  times 
within  a  5-month  period. 

14.08  Human  immunodeficiency  virus 
(HTV)  infection.  With  documentation  as 
described  in  14.00D3  and  one  of  the 
following: 

A.  Bacterial  infections: 

1.  Mycobacterial  infection  (e.g.,  caused  by 
M.  avium-intracellulare,  M.  kansasii,  or  M. 
tuberculosis)  at  a  site  other  than  the  lungs, 
skin,  or  cervical  or  hilar  lymph  nodes;  or 
pulmonary  tuberculosis  resistant  to 
treatment;  or 

2.  Nocardiosis;  or 

3.  Salmonella  bacteremia,  recurrent  non- 
typhoid;  or 

4.  Syphilis  or  neurosyphilis— evaluate 
sequelae  under  the  criteria  for  the  affected 
body  system  (e.g.,  2.00  Special  Senses  and 
Speech,  4.00  Cardiovascular  System.  11.00 
Neurological);  or 

5.  Multiple  or  recurrent  bacterial 
infection(s),  including  pelvic  inflammatory 
disease,  requiring  hospitalization  or 
intravenous  antibiotic  treatment  3  or  more 
times  in  1  year. 

or 

B.  Fungal  infections: 

1.  Aspergillosis:  or 

2.  Candidiasis,  at  a  site  other  than  the  skin, 
urinary  tract,  intestinal  tract,  or  oral  or 
vulvovaginal  mucous  membranes;  or 
candidiasis  involving  the  esophagus,  trachea, 
bronchi,  or  lungs;  or 

3.  Coccidioidomycosis,  at  a  site  other  than 
the  lungs  or  lymph  nodes;  or 


4.  Cryptococcosis,  at  a  site  other  than  the 
lungs  (e.g.,  cryptococcal  meningitis);  or 

5.  Histoplasmosis,  at  a  site  other  than  the 
lungs  or  lyTnph  nodes;  or 

6.  Mucormycosis, 
or 

Q  Protozoan  or  helminthic  infections: 

1.  Cryptosporidiosis,  isosporiasis.  or 
microsporidiosis.  with  diarrhea  lasting  for  1 
month  or  longer;  or 

2.  Pneumocystis  carinii  pneumonia  or 
extrapulmonary  Pneumocystis  carinii 
infection;  or 

3.  Strongyloidiasis,  extra-intestinal;  or 

4.  Toxoplasmosis  of  an  organ  other  than 
the  liver,  spleen,  or  lymph  nodes. 

or 

D.  Viral  infections: 

1.  Cytomegalovirus  disease  (documented  as 
described  in  14.00D4b)  at  a  site  other  than 
the  liver,  spleen,  or  lymph  nodes;  or 

2.  Her})es  simplex  virus  causing: 

a.  Mucocutaneous  infection  (e.g.,  oral, 
genital,  perianal)  lasting  for  1  month  or 
longer;  or 

b.  Infection  at  a  site  other  than  the  skin  or 
mucous  membranes  (e.g..  bronchitis, 
pneumonitis,  esophagitis,  or  encephalitis):  or 

c.  Disseminated  infection;  or 

3.  Herpes  zoster,  either  disseminated  or 
with  multidermatomal  eruptions  that  are 
resistant  to  treatment;  or 

4.  Progressive  multifocal 
leukoencephalopathy;  or 

5.  Hepatitis,  as  described  under  the  criteria 
in  5.05. 

or 

E.  Malignant  neoplasms: 

1.  Carcinoma  of  the  cervix,  invasive.  FIGO 
stage  n  and  beyond;  or 

2.  Kaposi's  sarcoma  with: 

a.  Extensive  oral  lesions;  or 

b.  Involvement  of  the  gastrointestinal  tract, 
lungs,  or  other  visceral  organs;  or 

c.  Involvement  of  the  skin  or  mucous 
membranes,  as  described  under  the  criteria  in 
14.08F;  or 

3.  Lymphoma  (e.g..  primary  lymphoma  of 
the  brain,  Burkitt's  lymphoma, 
immunoblastic  sarcoma,  other  non-Hodgkins 
lymphoma,  Hodgkin's  disease):  or 

4.  Squamous  cell  carcinoma  of  the  anus, 
or 

F.  Conditions  of  the  skin  or  mucous 
membranes  (other  than  described  in  B2.  D2, 
or  D3.  above)  with  extensive  fungating  or 
ulcerating  lesicns  not  responding  to 
treatment  (e.g.,  dennatological  conditions 
such  as  eczema  or  psoriasis,  vulvovaginal  or 
other  mucosal  Candida,  condyloma  caused  by 
human  papillomavirus,  genital  ulcerative 
disease),  or  evaluate  under  the  criteria  in 

8.  OOff.    • 

or 

G.  Hematologic  abnormalities: 

1.  Anemia,  as  described  under  the  criteria 
in  7.02;  or 

2.  Granulocytopenia,  as  described  under 
the  criteria  in  7.15;  or 

3.  Thrombocytopenia,  as  described  under 
the  criteria  in  7.06. 


or 


H.  Neurological  abnormalities: 
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1.  KIV  etK«nhaiopathv.  char8rr«ir':(»(j  ^y 
cogni*!ve  je  motor  ayshincMon  th»t  limits 
fi;nction  »nd  prr-igrwsset   or 

2  r>h»r  -."i.r'ji.ifii'A!  niar'..;fvs;ationi  of  HTV 
infec:.  ..:   •■  s    p'»-  pheral  ntju.-MpathyJ  as 
described  under  the  crrteria  in  11  OOff. 
or 

1.  HrV  wastipji  syndrose.  characterired  by 
involun'arv  weigi"/  ias«  ".f  10  percent  or  more 
ofhase::r.e   ^r  o^ne.' s.ir.;:"  aa'  iQvoiuQtary 
wp;,i.-'  io&s  is  JescntHKi  n  14  0OD2)  and,  in 
ih-1  dD>er'.CB  of  i  concr-ir™.":  ..ir.ess  that  cxHiid 
"ipia.n  Tie  f.r.  l.ngs  ^I'^e: 

1^  Chrcnic  diarrhaa  '*;"'.  ♦wo  or  more  loose 
s'.ools  d^ily  lasting  for  1  month  or  loDger  or 

2.  Chronic  woakr.ess  and  documented  fever 
greater  than  38°  C  (100  4*  V)  for  the  majority 
of  1  month  or  longer. 

or 

J.  Diarrh«j.  lasting  for  1  month  or  longer, 
resistai:'.  to  treatment,  and  requiring 
intravenous  hydration,  intravenoui 
alimentation,  or  tube  fieeding. 
or 

K.  Cardiomyopathy,  as  described  under  the 
chtaha  in  i.OOff  or  11.04. 
or 

L.  Nephropathy,  ts  described  under  the 
criteria  in  S.OOff. 
or 

M.  One  or  more  of  the  following  infections 
(other  than  described  in  A-L,  above), 
resistant  to  tr«atnient  or  requiring 
hospitalization  or  intravenous  treatment  3  or 
more  times  hi  1  year  (or  evahiate  sequelae 
under  the  criteria  for  the  affected  body 
system). 

1  Sepsis;  or 

2  Meningitis;  or 

3  Pneumonia;  or 

4  Septic  arthritis;  or 

5.  Endocarditis;  or 

6.  Radiographically  documented  sinusitis. 
or 

N.  Repeated  (as  deBned  in  14.00D8) 
manifBiiations  of  HIV  infection  (including 
those  Ustpd  in  14  08A-M,  but  without  the 
requisite  findings,  eg.,  caruaoma  of  the 
ce.n-Lx  not  meeting  the  criteria  in  14.08E, 
dianoea  not  meeting  the  criteria  in  14.06).  or 
other  manifp.'Jtations,  e  g.,  oral  hairy 
leukoplakia,  myositis)  resulting  in 
significant,  documented  symptoms  or  signs 
(a.g.,  fatigue,  fever,  maJaise.  weight  loss, 
pain,  nig^t  sweats)  and  one  of  the  following 
at  the  marked  level  (as  defined  in  14  00D8): 

1.  Restriction  of  activities  of  daily  li^nng; 
cr 

2.  Difficulties  in  maintaining  social 
fijnctioning;  or 

3.  Difficulties  in  completing  tB&ks  in  a 
timely  manner  due  to  deficiencies  in 
concentration,  persistfence.  or  pace. 

9  The  table  of  contents  for  part  B  of 
ippendix  1  (Listing  of  Impainr.ants)  to 
5  jbpart  P  is  aT.Bnded  by  adding  an 
entJ7  for  114.00  to  read  as  follows: 

ParlB 


•        ■         •         •         • 
114  00    Immune  System 


10.  In  part  B  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P,  1 10  OOB  is 
amended  by  removing  the  last  sentence 

11.  In  part  B  of  appendix  1  {Listing  of 
Impairments)  to  subpart  P.  Listing 
110.09,  Immune  deficienq/  disease,  is 
removed. 

12.  In  part  B  of  appendix  1  (Listing  of 
Impairments)  to  subpart  P,  114  00  is 
added  to  ""^d  rs  *o]1'^w<!: 

114.00    Immune  System 

A.  Listed  disorders  include  impairments 
involving  deficiency  of  one  or  mor« 
components  of  the  immune  »v»tem  ii  e., 
antibody-producing  B  cells;  a  numh)er  of 
different  tyf)es  of  cells  associated  with  re;i- 
mediated  Immunity  Including  T- 
lymphoc^-tes.  macrophafjes  and  roon  < Vas; 
and  components  of  the  conipiemer.!  svsteml 

B.  Dysregulation  of  the  immune  system 
may  result  in  the  dsvelopment  of  ■ 
connective  tissue  disorder.  Connective  tissue 
disorders  include  several  chronic 
multisystem  disorders  that  differ  in  the'r 
clinical  manifestation,  course,  and  outcome 
These  disorders  are  described  In  part  A, 
14.00B. 

Soma  of  the  fiaatures  of  conne<;tive  tissue 
disorders  in  children  mav  differ  from  the 
features  in  sdultSw  When  tna  c!injf.al  features 
are  the  sama  ax  that  aeeo  in  tdults.  the 
principles  and  coocsptsln  perr  A.  14  OuB 
apply. 

The  documentation  needed  to  establish  the 
existence  of  a  connactiva  tissue  disorder  is 
medical  history,  physical  examination. 
selected  laboratory  studies,  medicallv 
acceptable  imaging  techniques  and  m  some 
instances,  tissue  biopsy.  However  the  Social 
Security  Administration  will  not  purchase 
diagnostic  tests  or  procedures  that  may 
involve  significant  risk,  such  as  biopsies  or 
angiograms.  Generally,  the  existing  medical 
evidence  will  contain  this  information. 

In  addition  to  the  limitations  caused  by  the 
connective  tissue  disorder  per  $e,  the  chronic 
adverse  effects  of  treatment  (e.g., 
corticosteroid-related  ischemic  necrosis  of 
bone)  may  result  in  functional  loss. 

A  longitudinal  clinical  record  of  at  least  3 
months  demonstrati.ig  active  disease  despite 
prescribed  treatment  during  this  period  with 
the  expectation  that  the  disease  will  remain 
active  for  12  months  is  necessary  for 
assessment  of  s<r»'erity  and  duration  of 
impairment. 

In  children  the  impairment  may  affiect 
growth,  development,  attainment  of  age- 
appropriate  skills,  and  performance  of  age- 
appropnate  activities.  The  limitations  may  be 
the  result  of  loss  of  function  or  feilure  in  a 
single  organ  or  body  system,  or  a  lesser 
degree  of  hinctional  loss  in  two  or  more 
organs/body  systems  that,  in  combination 
with  significant  constitutional  symptoms  and 
signs  of  severe  fatigue,  fe'-'er.  malaise,  and 
weight  loss,  r^ults  in  listing-level 
limitations.  We  use  the  term  "severe"  in 
these  listings  to  describe  medical  severity; 
the  term  does  not  have  the  sama  meaning  as 
it  does  when  we  use  it  in  connection  with 
a  finding  at  the  second  step  of  the  sequential 
evaluation  processes  in  §§  4  J4  1 520, 416.920, 
and  416.924. 


C  Allergies,  gr'jwth  lmpairme';ts  a.- -i 
ICawasalci  disease 

1   Al'ergic  discrders  (e.g., 'asthma  or  atopic 
derma'itis)  irr  discussed  and  evij!jar<»d 
under  the  appropnefe  lisluig  of  'he  affertpfi 
body  5\'';'err! 

2,  If  growth  IS  affected  by  ihe  aisorder  or 
Its  tree'.Tient  by  immunosuppressive  drugs, 
100,00  mav  apply. 

3  Kawasaki  disaase,  aL>o  known  as 
mjc:jcutBrPoi:g  lymph  node  syndrurne,  is 
charactpp.zed  by  muitisyste-n  man;fpstat:ons. 
but  siipiificant  functional  impainr.^nt  Is 
usue.ly  d'je  to  disease  of  the  coronary 
arteries  whir.h  should  be  evaluated  under 
104  00 

D  Human  immunodeficiency  virus  (HH.! 
infection. 

1   HIV  infection  is  caused  by  a  specific 
retrovirus  and  may  be  characterized  by 
susceptibility  to  one  or  more  opportunistic 
diseases,  cancers,  or  other  conditinr.s,  as 
described  in  114  08.  Any  child  with  HIV 
infecticr.  including  one  with  a  diajinosis  of 
acquired  immunodeficiency  syndrome 
(AIDS),  mav  be  fou.nd  disabled  under  th..-: 
listing  if  his  or  her  impairment  meets  tr.y  of 
the  criteria  in  114,08  or  is  of  equivalent 
sfvpritv  to  an  impairment  in  114.08. 

2.  Definitions.  In  114  08,  the  terms 
"resista.1t  to  treatment."  "recurrent,"  and 
'di.sseniinated"  have  the  same  general 
meari.ng  as  used  by  the  medical  community 
The  precise  meaning  of  any  of  these  terms 
will  depend  upon  the  sp«:ific  disease  or 
condition  in  question,  the  body  system 
affected,  the  usual  course  of  the  disorder  and 
Its  treatment,  and  the  other  circumstances  of 
the  case. 

"Resistant  to  treatment"  means  that  a 
condition  did  not  respond  adequately  to  an 
appropriate  course  of  treatment  Wherher  a 
r<>spcm.se  is  adequa'e,  or  a  fxurse  of  'rtiatmert 
apprrjpnate  will  depend  on  the  facts  .".f 'he 
partir:j!ar  case 

■  Rerurrent"  m.eans  that  a  condition  that 
respondpii  adequalely  to  an  appropriate 
course  of  treatment  has  rptumed  after  a 
peririd  of  ;em'ss;on  iir  regression.  The  extent 
of  resfionse  ior  remissiori]  and  the  'ime 
periods  mvoived  wiil  depend  on  ;hp  facts  of 
the  particular  case. 

"Disseminated"  mt:'ans  that  a  con'l^t.iin  is 
spread  w'de.v  over  a  cnnsid^TaDle  a/^a  or 


body  system 


'vpe  a.nd  ex  ten'  of : 


spread  will  depjei.d  on  the  sj)ec!i"ic  d.sfcasG. 

3.  Documentation  of  HIV  infection  In 
children.  The  medical  eviden-ce  must  include 
documentation  of  HIV  inferit:on. 
Documentation  mav  be  bv  i^bora'orv 
evidence  or  by  other  generailv  acr"pt.;Lie 
methods  consistent  with  the  p.-evailing  s'.a't* 
of  medical  know.eoge  and  ilir.i'si  prfi^'lre. 

a.  Documentaticn  of  HIV  inf'jcticin  ;n 
children  by  definitive  diaj^nosis  A  definitive 
diagnosis  of  HIV  infection  in  cfiiSdien  is 
documented  by  one  or  more  of  the  following 
laboratory  tests: 

i.  For  a  child  24  months  of  age  or  older, 
a  serum  specimen  that  contaLis  HIV 
antibodies.  HIV  antibodies  are  usually 
detected  by  a  screflning  test.  The  m^tst 
commonly  used  screening  test  is  the  ELISA. 
Although  this  test  is  highly  sensitive,  it  m_iy 
yield  faise  px>silive  results.  Therefore 
positive  Insults  from  an  EUSA  must  be 
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conf.rmed  by  a  more  definitive  lest  (e.g., 

Wnstem  b!;)!.  iT'.rr.ii:icfluor«*s<;?nce  assay). 
{See  paregreph  h,  below,  for  ir.?ormation 
about  HIV  ar.i  i«;iiv  K'Sticg  in  ;  kildren 
youngor  ths.n  24  months  of  Bgt  i 

ii.  A  ?pe<:imen  that  conrtims  HIV  artignn 
(e.j^. ,  serum  sppcimen,  Ivrnphorytb  culture,  or 
reiebrospinai  fluid  [CSV]  sf>ec  man). 

lii.  Afl  iiEnunogloouliJi  A  ('.;A)  serological 
assay  specific  for  HIV. 

iv.  Other  t!»st(s)  that  are  highly  sp»f;ifn:  for 
iiitf<ftic  a  of  HIV  in  children  (o  g,,  polymerase 
ch<iin  reaction  [FCR)),  or  Ihst  t-e  accoptabie 
methods  cf  detoction  consisiej.t  with  ttie 
prevailing  star-i  of  medical  Lir  wiedge 

When  laboiatory  letting  for  1-CV  infixtien 
t:  ■!  im>n  performed,  every  rearonable  effort 
m-st  b«  mads  to  obtain  reports  of  the  resuits 
of  that  testing. 

b.  Other  acceptable  docume.fation  of  Hr\' 
infection  in  children. 

As  nofod  in  paragraph  a,  ab*  ve  HIV 
infection  is  not  documontwd  Ir  children 
c'.dflr  24  mon^h.s  of  aga  by  a  s.  rum  sp<H:in.i'n 
c  -ntaining  HIV  ar.t;i.KKiios  Th.s  is  bw'-ause 
w!,nien  with  h'lV  iruvticn  cf ■  n  transfer  HIV 
antibodies  to  the;r  newi.>orr.s.  The  mother's 
a;;tib<jdies  can  persist  in  the  i:-fant  for  up  to 
i4  montas.  even  if  the  infant  ;s  not  HIV 
infected.  Only  2C  to  30  percen;  of  sur.h 
infants  ai^e  sctijeily  infected  Ttierefore,  the 
presence  of  sen.'m  HIV  antit>odies  alone  does 
not  establish  the  presence  of  HIV  infaction  in 
a  child  under  24  months  of  age.  However,  the 
presence  of  HIV  antibodies  aa  ompanied  by 
evidence  of  significantly  depressed  T-helper 
lymphocytes  (CD4).  an  aonorrr.al  CD4/CD8 
ratio,  or  abnormal  immunoglobulin  G  (IgG! 
rray  be  used  to  document  HIV  infection  ;n 
a  child  under  24  months  of  age.  e^en  though 
S'.if  h  testing  is  not  a  basis  for  a  definitive 
diagnosis. 

For  children  from  birth  to  the  attainment 
of  24  months  of  age  who  have  tested  fxjsltive 
for  HIV  antibodies  (see  D.3a  aOive).  HIV 
infection  may  be  documented  by  one  or  more 
of  the  following: 

I  For  an  infant  12  months  of  age  or  less. 
a  (.D4  fT4)  count  of  1500/mm'  or  leas,  or  a 
ClJ4  count  less  than  or  equal  to  20  percent 
of  total  lvmphoc>-tes, 

li  For  an  .r.fant  from  12  to  24  months  of 
age,  a  034  {Ti]  count  of  750/mm'  or  less,  or 
a  CD4  count  less  than  or  equal  to  20  p>ercenf 
of  total  lymphoc->-tes 

iii.  An  abnormal  (JD4/CD8  n:t)0. 

iv.  An  IgG  significantly  (;rea!3r  than  or  less 
than  the  normal  range  for  ags. 

HIV  infection  in  riiiidren  m  y  alio  be 
documen'ed  without  the  daf.Citive  l8ix>rator\' 
evidence  described  in  paragnijih  a,  or  the 
other  laboratory  evidotice  tli.sc  issed  above. 
provided  ihat  such  doc\imen!.Hion  is 
cor:<-istpnt  with  the  prevailing  state  of 
medi(-ul  knowledge  and  cluiic  .1  practice  and 
is  consistent  with  'he  otiier  ev  dence  If  su(.h 
l6'>ir8tory  evidenf"  is  not  ava  ,able,  HIV 
i."'°ction  may  bo  do«aimeri;eo  >y  the  merticai 
t:.^:  .-V  clinical  and  iabora'Lir^  findin^is.  and 
diggnc'Sisles)  indicated  ,n  tiie  rnecicai 
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ev;[i:'0(:e  For  example,  a  d;<igv;08i»  of  H'V 
ir^ifc'ion  la  children  wii  be  accepted 
without  defmiti'.'e  !Hi",;r'-it": ,  e  /iden;  •-?  if  the 
child  has  an  opportj.":j-ic  J:s'a»e  (e  g., 
Pne;.ir.ocvstis  cannii  p-iecmc:  la  (Pa'j) 
predictive  of  a  defect  in  cell-m  xliated 


imrr. unity,  and  there  is  no  i->ther  kjiowr,  r:M\ihv 
of  diminished  resistance  tn  that  disease  (e.g, 
iong-term  steroid  treatment,  ;yiripboina).  In 
such  cases,  every  reaaoi:r.f,ie  effort  must  be 
m.qde  to  obtain  full  deti.^s  of  me  hUtory. 
medical  findings,  and  raaulU  of  iMtlng. 

4  Ekxrumentatiun  of  the  manifestatioca  of 
Hi\  infeciion  in  childrfjo.  Tl>«  medical 
e  v.  ten<  e  must  also  incJude  documentation  of 
'.tfl  rTiarufdstations  of  HiV  Infection  in 
'ho,'  =n  i3ociiir.Bnt8t!C'n  may  be  by 
la'-niratciry  eviJecce  or  by  other  generally 
as  fp  !.inle  method*  consistent  with  the 
p:".  aosng  state  of  medical  knowledge  and 
(.  onical  practice 

a  Ekxrumr  n'ation  of  the  manifestationa  of 
HIV  infection  m  ohildron  by  definitive 
diagnosis. 

The  definitive  method  of  diagnosing 
opp.irtuni,stic  di.seaaea  or  conditions  that  are 
.■nanifostations  of  HTV  Infection  In  children  is 
by  culrare,  serological  test,  or  microscopic 
exa.T.ination  of  biopsie-l  tissue  or  other 
mhtena!  (e.g.,  bronchial  washings). 
Thenjfore.  every  reasonable  effort  must  be 
made  to  obtain  sjjecific  laboratory  evidence 
of  an  opportunistic  disease  or  other  condition 
whenever  this  information  Is  available.  If  a 
histological  or  other  tett  has  been  performed, 
the  evidence  should  Include  a  copy  of  the 
appropriate  report  !f  the  report  is  not 
obtainable,  the  summary  of  hospitalization  or 
8  report  from  the  treating  source  should 
include  deta.is  of  the  findings  and  results  of 
the  diagnostic  studies  (including 
radiographic  studies)  or  microscopic 
ftxa.Tiination  of  the  appropriate  tissues  or 
body  fluids. 

Although  a  reduced  CD4  l>Tnphocyte  count 
in  a  child  may  show  th  o  v^ere  Is  en 
incTeased  susceptihiiit'.  "o  opportunistic 
infections  and  di.sesses  that  alone  does  not 
dtxrument  the  presence,  severity,  or 
functional  effects  of  a  manifestation  of  HIV 
infection  in  a  chiid 

b  Other  acceptable  documentation  of  the 
manifestations  of  HIV  infection  in  children. 

.Manifestations  of  HIV  infection  in  children 
rr.ay  also  'be  dcKrumented  without  the 
dt^initive  latxirfifory  evidence  described  in 
paragraph  a,  pnovided  that  such 
dcxuraentafion  is  consistent  with  the 
p.Tvailmg  state  of  medical  knowledge  and 
clinical  practice  and  is  consistent  with  the 
other  evidence  if  no  definitive  laboratory 
evidence  is  available,  manifestations  of  HIV 
infection  nidv  l>e  documented  by  medical 
historv,  clinical  and  laNDratory  findings,  and 
diagnosisies)  indicated  m  the  medical 
evidence.  In  sixh  cases,  every  reasonable 
effort  must  be  made  to  obtain  full  details  of 
the  history,  medical  findings,  and  results  of 
testing. 

Documentation  of  cytomegalovirus  (CMV) 
'iis^asp  (1  H  08D1  presents  special  problems 
b**cause  di8,(j,nosis  requires  identification  of 
\:rai  nciusKjn  iKxiies  era  positive  culture 
from  the  atfbcted  organ,  and  the  absence  of 
any  other  infectious  agent.  A  positive 
Sf  rr  iogy  test  identifies  infection  with  tna 
vinjs,  but  does  not  confirm  a  disease  process. 
W.th  the  exception  of  chorioretinitis  (which 
may  be  diagnosed  by  an  ophthalmologist). 
documentation  of  CMV  disease  requires 
confirmation  by  biopsy  or  other  generally 
acceptable  methods  consistent  with  the 


^  revailing  state  of  medical  knowledge  and 
clinical  practice. 

5.  HTV  infection  in  children.  The  clinical 
manifestation  and  course  of  disease  In 
children  who  become  infected  with  HIV 
perinatally  ot  in  the  first  6  years  of  life  nuy 
differ  from  that  in  older  children  and  adults. 
In  addition,  survival  times  are  shorter  for 
children  infected  in  the  first  year  of  life 
compared  to  those  who  become  infected  as 
older  children  or  as  adults.  Infants  may 
present  with  failure  to  thrive  or 
Pneumocystis  carinii  pneumonia  (PCP), 
young  children  may  present  with  recurrent 
infections,  neurological  problems,  or 
developmental  Bbnormaiities.  Older  children 
may  also  exhibit  neurological  abnonnalities, 
such  as  HIV  encephalopathy,  or  failure  to 
thrive. 

The  methods  of  identifying  and  evaluatii^ 
neurological  abnormalities  may  vary 
depending  on  a  child's  age.  For  example,  in 
an  infant,  impaired  brain  growth  can  be 
documented  by  a  decrease  in  the  growth  rate 
of  the  head  In  older  children,  impaired  brain 
growth  can  be  documented  by  brain  atrophy 
on  a  CAT  scan.  Neurological  abnormalities 
can  also  be  observed  in  a  younger  child  in 
the  loss  of  previously  acquired,  or  marked 
delays  in  achieving,  developmental 
milestones.  In  an  older  child,  this  type  of 
neurological  abnormality  would  generally  be 
demonstrated  by  the  loss  of  previously 
acquired  Intellectual  abilities.  Although  loss 
of  previously  acquired  Intellectual  abilities 
can  be  docxmiented  by  a  decrease  in 
intelligence  Quotient  (IQ)  scores  or 
demonstrated  If  a  child  forgets  information 
he  or  the  previously  learned,  it  can  also  be 
shown  if  the  child  is  unable  to  leam  new 
information.  This  could  include  the  sudden 
acquisition  of  a  new  leamiag  disability. 

Children  with  HIV  infection  may  contract 
any  of  a  broad  range  of  bacterial  infections. 
Certain  major  infections  caused  by  pyogenic 
bacteria,  e.g.,  some  pneumonias,  can  be 
severely  limiting,  especially  in  pre- 
adolescent  children.  These  major  bacterial 
infections  should  be  evaluated  under 
114.08A5,  which  requires  two  or  more  such 
Infections  within  a  2-year  period.  Although 
114.08A5  applies  only  to  children  less  than 
13  years  of  age,  an  older  child  may  be  found 
to  have  an  imftairment  of  equivalent  severity 
if  the  circiunstances  of  the  case  warrant  [e.g., 
delayed  puberty). 

Otherwise,  bacterial  infections  are 
evaluated  under  114.08A6.  The  criteria  of  the 
listing  are  met  if  one  or  more  bacterial 
infection(s)  occurs  and  requires 
hospitalization  or  Intravenous  antibiotic 
treatment  3  or  more  times  in  1  year.  Pelvic 
inflammatory  disease  in  older  female 
children  should  be  evaluated  under  multiple 
or  recurrent  bacterial  infections  (114.08A6). 

6.  Evaluation  of  HTV  Infection  in  children. 
The  criteria  in  114.08  do  not  describe  the  full 
spectrum  of  diseases  or  conditions 
manifested  by  children  with  HIV  infection. 
A.8  in  any  case,  consideration  must  be  given 
to  whether  a  child's  impairment(j)  meets  or 
equals  In  severity  any  other  listing  in 
appendix  1  of  subpart  P  (eg.,  a  neoplastic 
disorder  listed  in  moofT)  Although  114.08 
includes  cross-references  to  other  listings  for 
the  more  common  manifestations  of  HIV 
infection,  additional  listings  may  also  apply. 
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In  addition,  the  Impact  of  all  impaiiroenrs 
whether  or  not  related  to  the  HIV  infection, 
must  be  considered.  Children  with  HIV 
infection  may  manifest  signs  and  s>inptnn^',s 
of  a  mental  Impainnent  (eg,,  anxiety, 
depression),  or  of  another  physical 
impairment.  Medical  evidence  should 
include  documentation  of  all  physical  and 
mental  impairments  and  the  impalrment(s) 
should  be  evaluated  not  only  under  the 
reievMit  listmg(s)  in  1 T4  08.  but  under  anv 
other  appropnate  listing(s). 

It  is  also  important  to  remember  tha* 
children  with  HIV  infection,  like  all  other-! 
are  evaluated  under  the  full  sequential 
evaluation  process  described  in  §  416  924   If 
a  child  with  HIV  infection  u  working  and 
engaging  in  substantial  gainfji  activity 
(SGA;.  or  does  not  have  a  severe  impairment, 
the  case  will  be  decided  at  the  first  or  second 
step  of  the  sequential  evaluation  process,  and 
does  not  require  evaluation  under  these 
listings  For  a  child  with  HIV  infection  who 
is  not  engaging  in  SGA  and  has  a  levsre 
impairment,  but  whose  impairment; sj  does 
not  meet  the  cntena  of  a  listing, 
consideration  will  be  given  to  whether  the 
child's  impairment  or  combination  nf 
impairments  is  either  medically  or 
functionally  equivalent  in  severity  to  any 
listed  impairment  If  the  child's  impairment 
or  impairments  do  not  meet  or  equal  a  listing 
m  severity,  evaluation  must  proceed  through 
the  Final  step(s)  of  the  sequential  evaluation 
process  (or.  as  appropnate.  the  steps  in  the 
medical  improvement  review  standard) 
before  any  conclusion  can  be  reached  on  the 
issue  of  disability 

7  Effect  of  treatment  Medical  treatment 
must  be  considered  in  terms  of  its 
effectiveness  m  ameliorating  the  signs, 
symptoms,  and  laboratory  abnormalities  of 
the  specific  disorder,  or  of  tne  HiV  infection 
Itself  (eg  antiretroviral  agents)  and  in  terms 
of  any  side  effects  of  treatment  that  may 
further  impair  the  child 

Response  to  treatment  and  adverse  or 
beneficial  consequences  of  :.-yatment  may 
vary  widely  For  example,  a  child  with  HIV 
infection  who  develops  otitis  media  may 
respond  to  the  same  antibiotic  regimen  used 
in  treating  children  without  HIV  infection, 
but  another  child  with  HIV  infection  mav  not 
respond  to  the  same  regimen  Therefore,  each 
case  must  be  considered  on  an  mdividual 
basis,  along  with  the  effects  of  treatment  on 
the  child's  ability  to  function 

A  specific  do«cr.ption  of  the  drjgs  or 
treatment  given  (including  surgery),  dosage. 
frequency  of  administration,  and  a 
description  of  the  complications  or  resp>onse 
to  treatment  should  be  obtained  The  effects 
of  treatm,ent  may  be  temporary  or  long-term 
As  such,  the  decision  regarding  the  im.pact  of 
treatment  should  be  based  on  a  sufficient 
period  of  treatment  to  permit  proper 
consideration. 

8  Functional  criteria  Paragraph  O  of 
114  08  establishes  standards  for  evaluating 
manifestations  of  HIV  infection  that  do  not 
meet  the  roquLrements  listed  m  U4  08A-N. 
Paragraph  O  la  applicable  for  manifestations 
that  are  not  listed  in  n4  08A-M  as  well  as 
those  listed  in  n4,08A-N  that  do  not  meet 
the  cnleria  of  any  of  the  rules  m  114 ,08A-N. 

For  children  with  HTV  infection  evaluated 
under  114  08O,  listing-level  severity  will  be 


assessed  in  terms  of  the  functional 
limitations  imposed  by  the  Impairment,  The 
h:'.\  impact  of  signs  symptoms,  and 
ldrw.)ratoPv'  findings  on  the  child's  ability  to 
fi.nction  must  be  considered.  Important 
factors  to  be  considered  in  evaluating  the 
functioning  of  children  with  HIV  infection 
include,  but  are  not  limited  to:  symptoms, 
such  as  fatigue  and  pain,  charecteristics  of 
the  illness,  such  as  the  frequency  and 
diiration  of  manifestations  or  periods  of 
exacerbation  and  remission  in  the  disease 
course,  and  the  functional  impact  of 
treatmen*  for  the  disease.  Including  the  side 
e'fects  of  medication 

To  meet  the  criteria  in  114, OdO.  a  child 
with  HIV  infection  must  demonstrate  •  level 
of  restriction  in  either  one  or  two  (depending 
on  the  chiU'iS  age)  of  the  general  areas  of 
functioning  applicable  to  the  child's  age 
group  (See  112  OOC  for  additional  discussion 
of  these  areas  of  functioning! 

I14.0J     Category  of  Impairments.  Immune 
System 

114.02  Systemic  lupus  erythematosus 
Documented  as  described  in  14  OOBl  and 
114.00B.  with: 

A.  One  of  the  following: 

1.  Growth  impairment,  as  described  under 
the  criteria  In  100  OOff;  or 

2.  Musculoskeletal  Involvement,  as 
described  under  the  criteria  in  101  OOff;  or 

3.  Muscle  involvement,  as  described  under 
thecriterisln  14  05.  or 

4.  Ocular  involvement,  as  described  under 
the  criteria  In  102. OOff;  or 

5.  Respiratory  involvement,  as  described 
under  the  criteria  in  103. OOff.  or 

6.  Cardiovascular  involvement,  as 
described  under  the  criteria  in  104. OOff  or 
14.04D;or 

7.  Digestive  involvement,  as  described 
under  die  criteria  in  105  OOff.  or 

8.  Renal  involvement,  as  described  under 
the  criteria  in  106. OOff.  or 

9.  Hematologic  involvement,  as  described 
under  the  criteria  in  107  ooff;  or 

10.  Skin  Involvement,  as  described  under 
the  criteria  in  8  OOff,  or 

11.  Endocrine  involvement,  as  described 
under  the  criteria  in  109  OOff.  or 

12.  Neurological  Involvement,  as  described 
under  the  criteria  in  1 1 1  OOff;  or 

13.  Mental  involvement,  as  described 
under  the  criteria  in  1 1 2  OOff 

or 

B  Lesser  involvement  of  two  or  more 
organs/'body  systems  listed  in  paragraph  A. 
with  significant,  dcxximented.  constitutional 
symptoms  and  signs  of  severe  fatig^ue,  fever. 
malaise,  and  weight  loss.  At  least  one  of  the 
organs 'l')ody  systems  must  be  involved  to  at 
least  a  mtxlerate  level  of  seventy, 

114.03  Systemic  vasculitis  As  described 
under  the  criteria  in  14  03  or.  if  growth 
Impairment,  as  described  under  the  cnteria 
in  lOO.OOff. 

114.04  Systemic  sclerosis  and 
scleroderma  Dfxrumented  as  descnbed  in 
14.00B3  and  U4  OOB  and 

A.  As  described  under  the  criteria  in  14, 0-1 
or,  If  growth  impairment,  as  described  under 
the  criteria  in  lOO.OOfL 
or 


B  Linear  scleroderma,  with  one  of  the 
following: 

1  Fixed  valgus  or  varus  deformities  of  both 
hands  or  both  feet,  or 

2  Marked  destruction  or  marked  atrophy 
of  an  extremity;  or 

3  Facial  disfigurement  from  hypoplasia  of 
the  mandible,  maxilla,  or  zygoma  resulting  in 
an  impairment  as  described  under  the  criteria 
in  11 2. OOff,  or 

4.  Seizure  disorder,  as  described  under  the 
entertain  111. OOff, 

J  H  05    Polymyositis  or  dermatomyositis 
Documented  as  described  in  14  00B4  and 
114. OOB,  and; 

A  A»  described  under  the  cnteria  in  14,05 

or 
B  With  one  of  the  following- 

1  Multiple  Joint  contractures;  or 

2  Diffuse  cutaneous  calcification  with 
formation  of  an  exoskeleton,  or 

3  Systemic  vasculitis  as  described  under 
the  cnteria  in  14  03, 

1 1 4  06     Undifferentiated  connective  tissue 
disorder-  As  described  under  the  criteria  in 
114  02  or  114.04. 

114  07    Congenital  immune  deficiency 
disease 

A.  Hypogammaglobulinemia  or 
dysgammaglobulinemia,  with: 

1  Documented,  recurrent  severe  infections 
occurring  3  or  more  times  within  a  5-month 
penod.  or 

2  An  associated  disorder  such  as  growth 
retardation,  chronic  lung  disease,  collagen 
disorder  or  tumor  Evaluate  according  to  the 
appropnate  body  system  listing. 

or 

B  Thymic  dysplastic  syndromes  (such  as 
Swiss,  diGecrge), 

]  14  OS    Human  immunodeficiency  vmis 
(HI\')  infection  With  documentation  as 
described  in  1 1 4  00D3  and  one  of  the 
following: 

A.  Bactenal  Infections 

1  Mycobacterial  infection  (eg  .  caused  by 
M  avium-intracellulare.  M.  kansasii.  or  M 
tuberculosis)  at  a  site  other  than  the  lungs, 
skin,  or  cervical  or  hilar  lymph  nodes;  or 
pulmonary  tuberculosis  resistant  to 
treatment;  or 

2  Nocardiosis,  or 

3  Salmonella  bacteremia,  recurrent  non- 
typhoid 

4  Syphilis  or  neurosyphilis — evaluate 
sequelae  under  the  criteria  for  the  affected 
body  system  (e.g.,  10200  Special  Senses  and 
Speech,  104.00  Cardiovascular  System. 
111,00  Neurological);  or 

5  In  a  child  less  than  13  years  of  age. 
multiple  or  recurrent  pyogenic  bactenal 
infection(s)  of  the  following  types:  sepsis, 
pneumonia,  meningitis,  bone  or  joint 
infection,  or  abscess  of  an  Internal  organ  or 
body  cavity  (excluding  otitis  media  or 
superficial  skin  or  mucosal  abscesses) 
occurring  2  or  more  times  in  2  years;  or 

6  Other  multiple  or  recurrent  bacterial 
infection(8),  Including  pelvic  inflammatory 
disease,  requiring  hospitalization  or 
intravenous  antibiotic  treatment  3  or  more 
times  in  1  year. 


or 


B,  Fungal  infections: 
1   Aspergillosis;  or 
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2  C^ndidias's  af  a  si's-  oihwr  than  the  skin, 
urin«r>'  tract,  iiiiPsf.nai  tr«ct,  or  oral  or 
vulvovagina,!  muco.is  rr,erar>rtines.  or 
candidiasi.s  invoii  :;.5  tr.p  'ifinphagus,  trachea, 
bronchi,  or  lur.Rs  er 

3.  Coccidi'  ,i;  ;!  • :  .:s:^  Ht  H  ^ite  Other  than 
the  lungs  cr  Ij-ir.pi.  nocas,  or 

4.  Cryptococcosis,  at  a  site  other  than  the 
lungs  (e.g.,  cryptococcal  meningitis);  or 

5.  Histoplasmosis,  at  a  site  other  than  the 
lungs  or  lymph  nodes;  or 

6.  Mucormycosis. 
or 

Q  Protozoan  or  helminthic  infections: 

1.  Oyptoeporidiosia,  isoeporiasis,  or 
mlcrosporidiosit,  writh  diarrhea  lasting  for  1 
month  or  locgar,  or 

2.  Pneumocystis  carinii  pneumonia  or 
extrapulmonary  Pneumocystis  carlnii 
infection;  or 

3.  Strongyloidiasis,  extra-intestinal;  or 

4.  Toxoplasmosis  of  an  organ  other  than 
the  liver,  spleen,  or  lymph  nodes. 

or 

D.  Viral  infections: 

1.  Cytomegalovirus  disease  (doaunanted  as 
detcribed  in  114.00D4b)  at  a  site  other  than 
the  liver,  spleen,  or  lymph  nodes;  or 

2  Heipcs  simplex  virus  c-ausmg: 

a.  .Vlucoojtaneo'js  ir.focb.m  (s  g,,  oral, 
genital,  perianal)  lasting  for  t  nior;*;i  or 
longer;  or 

b.  Infection  a;  a  s';»  jtr^er  ihcn  the  skin  or 
mucous  membranes  (e.g..  bronchitis, 
pDRunaonitis,  esophagitis,  or  flncephalitis);  or 

c.  Disseminated  infection,  or 

3.  Herpes  zoster,  e.ther  disseniir.ated  cr 
with  iTiuhldemiatamal  erjptio.Ts  tha'  5!~ 
resistant  to  treatinout;  or 

4.  Progressive  muilifof:al 
ieukoencpphaiopathy;  or 

5.  Hepatites,  as  described  under  the  criteria 
of  105.05 

or 

E,  Malignant  neoplasms: 

1,  CarvAnoma  of  the  cervix.  lnvs<:=vp  HGO 
stage  II  and  beyond,  or 

2  Karposi's  sarcoma  witti 

a.  Extensive  oral  lesions;  or 

b  Involvement  of  the  gastrointestinal  tract, 
lungs,  or  other  visceral  organs  nr 

c.  Involvement  of  the  skin  or  mucous 
membranes  as  described  under  the  cr.tT.a  cf 
114.06F;or 

3.  Lymphoma  (e.g  ,  primary  l)'rr,phom6  of 
the  brain,  Burkitt's  lyTnphoma, 
immunoblastic  sarcoma,  other  Non 
Hodgkin's  lymphoma,  Hodgkin's  diseasel:  or 

4.  Squamous  cell  carcinoma  of  the  anus 
cr 

F  Conditions  of  the  skin  or  muccus 
membranes  (other  than  described  tn  B2  D2 
or  D3  above)  with  extensive  fungatsig  or 
ulcerating  lesions  not  responding  to 
treatment  (e.g..  dermatologjcal  cor.ditjons 
such  as  eczema  or  psoriasis,  vulvovagmai  or 
other  mucosal  Candida,  condyloma  caused  by 
human  papillomavirus,  genital  uiceratlve 
disease),  or  evaluate  under  the  cxitena  in 
8  00ff. 

or 

G.  Hematologic  abraii-maiitios 

1.  Anemia,  as  described  under  the  tTitena 
m  7  02;  or 


2  Gran  J  !oc>-topenia  as  described  under 
'he  rr-.tf'.'ia  in  "^  '  S   or 

3  T!in)ni!Kx>iGpea:a.  as  described  under 
the  criteria  of  107.06  or  7.06. 


or 


H.  Neurological  manifestations  of  HIV 
infection  (e.g..  HTV  encephalopathy, 
peripheral  neuropathy),  as  described  under 
the  criteria  in  lll.OOff,  or  resulting  in  one  or 
more  of  the  {bllowing: 

1.  Loss  of  previoxuly  acquired,  or  marked 
delay  in  achieving,  developmental 
milestones  or  intellectual  ability  (including 
the  sudden  acquisition  of  a  new  learning 
disability):  or 

2.  Impaired  brain  growth  (acquired 
microcephaly  or  brain  atrophy — see 
114.00DS);or 

3.  Progressive  motor  dysfunction  affecting 
gait  and  station  or  fine  and  gross  motor  skills. 


or 


I.  Growth  disturbance,  with: 

1.  An  Involuntary  weight  loss  (or  failure  to 
gain  weight  at  an  appropriate  rate  for  age) 
resulting  in  a  fidl  of  15  percentiles  from 
established  growth  ouve  (on  standard 
growth  charts)  that  persists  for  2  months  or 
longer;  or 

2.  An  involuntary  weight  loss  (or  failure  to 
gain  weight  at  an  appropriate  rate  for  age) 
resulting  in  a  fall  to  below  tha  third 
percentile  from  established  growth  ciuT^e  (on 
standard  growth  charts]  that  persists  for  2 
months  or  longer,  or 

3  Involuntary  weight  loss  greater  than  10 
percent  of  baseline  that  persists  fat  2  months 
or  longer,  or 

4.  Growth  impairment  as  described  under 
the  criteria  in  lOO.OOff. 

or 

J  Diarrhea,  lasting  for  1  month  or  longer, 
resistant  to  treatment,  and  requiring 
intravenous  hydration.  Intravenous 
alimentation,  or  tube  feeding, 
or 

K.  Cardiomyopathy,  as  described  under  the 
criteria  In  104.00ff  or  11.04. 
or 

L  Lymphoid  interstitial  poeumonia/ 
pulmonary  lymphoid  hyperplasia  (LIP/PLH 

complex),  with  respiratory  symptoms  that 
significantly  interfere  with  age-appropriate 
activities,  and  that  cannot  be  controlled  by 
prescribed  treatment 
or 

M.  Nephropathy,  as  described  under  the 
criteria  in  106.00. 

or 

N  One  or  more  of  the  following  Infections 

(other  than  described  in  A-M.  above), 

resistant  to  'rpHtment  or  reCjUiTiCji 
hospitati/jitifin  3r  intravenous  tresMnent  3  or 
more  times  in  1  year  (or  e\-a!uate  sequelae 
under  the  cnteria  for  "hf  affected  body 
svstom). 

1  .S«ps;s; 

2  Meningitis:  or 

3  Pneumonia:  or 

4  Septic  artitintis:  or 

5.  Eadocartlit.s;  or 

6  Pad!f)graphi.:aliy  dcKiimented  sinusitis. 


0.  Any  other  manifBstation(s)  of  HTV 
infection  (including  any  listed  in  114.08A-N. 
but  without  the  requisite  findings,  e.g.,  onl 
candidiasis  not  meeting  the  criteria  in 
114.08F,  diarrhea  not  meeting  the  criteria  in 
114.08J,  or  any  other  manifestation(s).  e.g., 
oral  hairy  Irjkoplakia,  hepatomegaly), 
resulting  in  one  of  the  following: 

1.  For  children  from  birth  to  attaimnent  of 
age  1,  at  least  one  of  the  criteria  in 
paragraphs  A-C  of  112.12;  or 

2.  For  children  age  1  to  attainment  of  age 
3,  at  least  one  of  the  appropriate  age-group 
criteria  in  paragraph  Bl  of  112.02;  or 

3.  For  children  age  3  to  attainment  of  age 
18,  at  least  two  of  the  appropriate  age-group 
criteria  in  paragraph  B2  of  112  02. 
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ACTION:  Final  rule. 

SUMMARY;  These  amendments  revise  our 
regulations,  describing  how  we  make 
findings  of  presumptive  disability  or 
presumptive  blindness.  The  revisions 
clarily  our  presumptive  disability  rules 
and  incorporate  into  the  regulations 
procedures  that  are  now  in  our 
operating  instructions.  These  are  revised 
procedures  we  have  been  using  to  make 
findings  of  presumptive  disability  for 
people  who  allege  infection  with  the 
human  immunodeficiency  virus  (HIV). 
Our  prior  rules  permitted  employees  In 
Social  Security  Administration  (SSA) 
Field  Offices  to  make  findings  of 
presumptive  disability  in  claims 
involving  HIV  infection  only  upon 
confirmation  by  a  licensed  physician 
that  an  individual  had  a  diagnosis  of 
acquired  immunodeficiency  syndrome 
(AIDS).  This  final  rule  allows  Field 
Office  employees  to  make  findings  of 
presumptive  disability  for  individuals 
with  HIV  infertjon  whose  disease 
manifestet.  r  «  hD'  of  listing-level 
severity.  We  have  also  made  changes  in 
the  final  rule  in  response  to  suggestions 
from  come: *■  r i 'its  «;:)■:  r,i h  ■.  e  made 
editorial  ch:i   «» ^  ; o  cianty  the  language 
ofthepropi  M  i  r^lo. 
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EFrECTVE  DATE:  Th\i  rile  is  effective 
I.iv  2,  1993 

FOfl  PJRTHER  mFOHUATOH  CONTACT: 
Harn,-  J  Sh;.rt  or  RicharG  M.  Hresnick, 
I  evil  Assi^if'nts.  Office  of  Regulations. 
S.  (.  al  .StH:',;r'rv  Administration.  6401 
Sti'— -;;>  B;.;     HHitimore,  WD  21235. 
(410) 965-6243  or  965-1758. 
SLPPi£M£NTABY  INFORMATION:  Under 
sfit.  <r.  loil.tt   4  KB)  of  the  Social 
Security  Act  (the  Act)  and 
iniplementini?  reflations,  we  may  pay 
a  person  supplemental  security  income 
(SSI)  benefits  on  the  basis  of 
presumptive  disability  or  presumptive 
blindness  before  we  make  a  formal 
datennination  of  disability  or  blindness. 
Findings  of  presumptive  disability  or 
j  --esumptive  blmdness  may  be  made 
when  the  available  evidence  reflects  a 
high  degree  of  probability  that  the 
individual  will  be  found  disabled  or 
blind  when  complete  evidence  is 
f  btained.  and  he  or  she  meets  the 
r.onmedical  eligibility  requirements. 
Currently,  presumptive  disability  or 
presumptive  blindness  payments  may 
b-j  made  for  no  more  t^ian  6  months. 
(Prior  to  May  1. 1991,  the  effective  date 
of  section  5038  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub,  L,  101- 
508.  presumptive  disability  or 
presumptive  blindness  payments  could 
be  made  for  no  more  than  3  months.) 

Findings  of  presumptive  disability  or 
presumptive  blindness  may  be  made  at 
cur  Social  Security  Field  Offices  or  at 
the  State  agencies  that  make  SSI 
disabihty  determinations.  Generally  the 
employees  at  our  Social  Security  Field 
Offices  are  not  trained  disability 
experts;  theitfore.  Uiey  are  cunently 

5  'ho'ized  tc  make  findings  of 
i-^'su:TipMvti  disability  or  presumptive 
L  nniness  only  for  HTV'  with 
cor.firma'jon  that  the  disease 
manifestations  are  of  listing-level 
severity  or  for  readily  observable 
impairments  (for  example,  amputation 
of  two  limbs),  which  are  specified  in 

6  4  IB  934.  We  are  not  changing 
%  416  934  in  this  final  rule. 

Disabihty  adjudicators  at  the  State 
agencies  are  specialists  in  the  evaluation 
of  disability  and.  therefore,  may  make 
f ;  imas  of  presumptive  disability  or 
p  r^s  J  rr.ptive  blindness  in  any  case 
involving  any  impairment  or 
combination  of  impairments  in  which 
th**  available  evidence  is  sufficient  to 
establish  a  high  degree  of  probability 
•hat  the  individual  is  disabled  or  blind. 

The  list  of  readily  observable 
i.Tipairment  categories  in  §416.934 
previously  included  a  category  for 
AIDS.  However,  on  December  18. 1991. 
vse  published  a  final  rule  in  the  Federal 
Register  (56  FR  65682)  removing 


§416.934(k).  the  provision  for  finding 
presumptive  disability  based  on  AIDS 
Although  AIDS  was  included  on  the  list 
of  readily  observable  impairments  in 
§416.934  that  do  not  require  confirming 
medical  evidence,  the  regulation 
explicitly  required  diagnosis  by  a 
licensed  physician  and  was.  therefore, 
different  from  the  other  impairment 
categories.  The  preamble  to  the  final 
rule  explained  in  detail  our  reasons  for 
removing  the  section  (56  FR  at  65682- 
65683).  In  brief,  we  removed  it  because 
we  revised  our  procedures  for  making 
findings  of  presumptive  disability  for 
people  who  allege  HIV  infection 
(including  AIDS)  and  whose  disease 
manifestations  are  of  listing-level 
severity.  The  revised  procedures  allow 
us  to  identify  individuals  who  can  be 
found  presumptively  disabled  because 
of  HIV  infw:tion  at  the  earliest  stage  in 
the  application  process. 

This  final  rule  incorporates  into  the 
regulations  a  specific  provision  for 
establishing  presumptive  disability  for 
pecple  who  have  HIV  infection 
(including  AIDS)  of  listing-level 
severity.  Our  operating  instructions 
provide  that  Social  Security  Field 
Offices  may  make  findings  of 
presumptive  disability  for  any  person 
who  is  infected  with  the  HIV— not  only 
one  who  is  diagnosed  as  having  AIDS— 
when  the  claimant's  medical  source 
provides  us  with  information  that 
confirms  that  the  claimant  demonstrates 
disease  manifestations  of  listing- level 
severity.  Using  these  procedures  we  are 
able  to  make  findings  of  presumptive 
disability  for  HIV-infected  claimants 
earlier  in  the  process,  and  also  expedite 
the  formal  determinations  of  disability 
in  many  claims. 

The  final  rule  is  also  sufficiently 
flexible  that  it  can  be  m.ade  consistent 
with  any  future  listing  for  HIV  infection, 
any  future  medical  research  on  the 
illness,  and  any  revision  of  our 
operating  instructions  about  claims 
involving  HTV  infection  or  other 
impairments.  Thus,  the  new  rule  will 
help  us  ensure  that  eligibility  for 
presumptive  disability  payments  is 
routinely  and  expeditiously  considered 
for  eligible  claimants  with  HIV 
infection. 

Under  the  new  procedures  used  in 
HTV  claims,  the  Social  Security  Field 
Office  generally  mails  a  check-block 
form  to  the  claimant's  physician  or 
other  medical  source  for  completion  and 
return  to  the  Social  Security  Field 
Office.  (There  are  separate  forms  for 
documenting  the  manifestations  of  HIV 
infection  in  adults  and  children.) 
Personnel  in  the  Social  Security  Field 
Office  may  also  contact  the  claimant's 
physician  or  other  medical  source  by 


telephone  to  verif>'  the  presence  of  HIV 
disease  manifestations.  The  claimant 
may  also  dire<-.t!y  requost  his  or  her 
medi':a!  soun:e  to  complote  the  check- 
bkx:k  form,  copies  of  which  h?.^  hern 
made  ava;lab!e  to  physicians  and  olliers 
upon  requeit. 

The  clieck-blocfc  form  lists 
maniidstalions  of  HIV  infection  that  we 
currently  con.sidar  sufficient  to  establish 
listing-level  seventy  Of  course,  if  the 
Social  Security  Field  Office  is  unable  to 
make  a  finding  of  presumptive 
disability,  the  State  agency  may  still 
make  such  a  finding  at  any  time  that  the 
evidence  is  sufficient  to  establish  a  high 
degree  of  probability  that  the  individual 
is  disabled. 

After  a  presumptive  disability  finding 
is  made,  the  State  agency  completes  the 
development  of  the  evidence  and 
decides  the  claim  using  the  fijll 
sequential  evaluation  process  for 
determining  if  the  requirements  for 
estabiishiiig  disability  are  met.  We 
believe  that  the  information  obtained  on 
the  check-block  form  by  the  Social 
Security  Field  Offire  has  helped  to 
expedite  the  fcrmel  determination 
process  at  the  State  asjency  by  helping 
the  State  agency  pinpoint  the  kind  of 
evidence  it  will  nebd  ic  obtain  for  its 
formal  disability  determination.  The  use 
of  the  check-blo-.k  form  does  not 
preclude  full  evalviation  of  the  case  as 
provided  in  our  regulations.  All  relevant 
evidence  will  always  be  considered  in 
making  the  formal  disability 
determination. 

In  the  following  sections,  we  describe 
the  specific  revisions  we  have  made. 

Explanation  of  Final  RuIp 

Section  4W.S'>3    How  We  Make  a 
Finding  cfPiVsamptive  Disability  or 
Presumptive  Blindness 

We  revised  the  language  and  structure 
of  the  proposed  nile  to  more  closely 
paraltol  the  language  of  the  prior  rule  in 

order  to  maintain  flexibility  in  making 
piesumptive  d;.sabi!ity  findings.  We 
retained  the  explanation  that  we  make 
a  finding  of  presumptive  disability  in 
HIV  cases  based  on  disease 
manifestations  of  listing-level  severity. 
In  a  technical  correction,  we  revised 
the  first  sentence  of  the  final  rule  to 
replace  the  reference  to  the  presuirptive 
disability  or  presumptive  blindness 
'decision"  with  a  reference  to  the 
presumptive  disability  or  p,-esumptive 
blindness  "finding  "  The  word 
"decision"  is  a  term  of  art  in  our 
regulations  and  is  not  applicable  lo 
findings  of  presumptive  disability  or 
presumptive  blindness  Under 
§416.1401  of  the  regulations,  a 
"decision"  m.eans  the  decision  made  by 
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an  administrative  law  jiuige  or  the 
Appeals  Coi:nril  Therefore,  it  does  not 
refer  to  the  f.ndiriRS  of  presumptive 
disability  aiid  presumptive  blindness 
made  by  Sociai  Security  Field  Offices 
and  State  ageoi  i^s  In  any  case,  we  use 
the  word  "findinn"  at  the  beginning  of 
the  sentence  and  later  on  in  §416.933, 
as  well  as  in  §§416,932  end  416.934. 
Therefore,  this  nonsubstantive  revision 
also  provides  consistency  within  the 
rules. 

As  in  the  proposed  rule,  we  deleted 
the  word  "severe"  from  the  phrase 
"readily  observable  severe 
impairments,"  which  was  in  the  second 
sentence  of  the  prior  rule.  The  word 
"severe"  is  a  technical  term  in  our 
disability  rules  that  does  not  have  the 
same  meaning  we  intend  in  the  context 
of  this  sentence. 

The  third  sentence  of  the  final  rule, 
which  is  based  on  the  fourth  sentence 
in  the  proposed  rule,  now  corresponds 
to  the  third  sentence  in  the  prior  rule. 
As  proposed,  we  deleted  the  words 
"disability  evaluators"  from  the  prior 
rule  and  replaced  them  with  the  word 
"us."  Under  §416.902.  the  term  "us  '  is 
defined  to  refer  to  either  the  Social 
Security  Administration  or  the  State 
agency  making  the  disability 
determination.  Therefore,  this  technical 
revision  is  a  clearer  statement  of  who 
"disability  evaluators"  are. 

In  response  to  a  comment,  described 
below,  we  deleted  the  third,  fifth,  and 
sixth  sentences  of  the  proposed  rule  to 
maintain  flexibility  in  applying  the 
presumptive  disability  rule  in  the 
future.  For  the  san^.e  reason,  we  revised 
the  penultimate  sentence  of  the  final 
rule  to  provide  that  HIV  is  an 
"example"  of  an  impairment  on  which 
we  may  make  a  landing  of  presumptive 
disability  based  on  medical  evidence. 
We  modified  the  last  sentence  of  the 
proposed  rule  to  clarify  that  the  State 
agency  inav  n;ake  a  finding  of 
presumptive  d;.'-.ability  or  presumptive 
blindness  for  any  tv^^e  of  impairment 
and  at  finv  stage  ot  Uhe  development 
process  at  whit.h  the  medical  evidence 
or  other  evidr-nre  justifies  such  a 
finding. 

Finally,  we  made  minor  editorial 
changes  to  correct  spelling  and 
punctuation  throughout  the  final  rule. 
These  changes  are  not  substantive  and 
do  not  change  the  meaning  of  the  rule 
in  any  way. 

Public  Comments 

These  regulations  were  published  in 
the  Federal  Register  (56  FR  65714)  as  a 

Notice  of  Proposed  Rulemaking  (NPRM) 
on  December  18,  1991,  Interested 
persons,  organizations,  and  groups  were 
invited  to  submit  comments  pertaining 


to  the  proposed  niie  w,  ithin  a  period  of 
60  days  from  .he  date  of  publication  of 
the  NPRjM  The  comment  period  ended 
on  February  18,  1992. 

We  received  50  comments  from 
individuals,  physicians,  other  medical 
professionals,  medical  and  legal 
associations.  Government  agencies,  and 
organizations  that  represent  the  interests 
of  individuals  who  are  infected  with  the 
HIV.  Many  of  the  written  comments,  by 
necessity,  had  to  be  condensed, 
summarized  or  paraphrased.  In  doing 
this,  we  believe  that  we  have  expressed 
everyone's  views  adequately  and  have 
responded  to  the  issues  raised.  After 
carefully  considering  the  comments 
contained  in  the  letters  we  received 
regarding  the  proposed  rule,  we  are 
adopting  the  proposed  rule  with 
modifications. 

Many  of  the  comments  referred  to  the 
content  of  the  proposed  HIV  listings, 
which  we  also  published  as  proposed 
rules  on  December  18,  1991  (see  56  FR 
65702)  rather  than  the  presumptive 
disability  rule.  For  example,  some 
commenters  asked  us  to  provide 
automatic  presumptive  disability 
allowances  for  Kaposi's  sarcoma.  HIV 
wasting  syndrome,  extrapulmonary 
tuberculosis,  chronic  anemia, 
conditions  particular  to  women,  and 
infants  with  the  HIV  antibody.  Some 
commenters  also  referred  to  the 
proposed  functional  criteria  in  the 
listing  and  the  issue  of  the 
documentation  of  HIV  infection  and  its 
manifestations.  Because  the  focus  of 
these  comments  was  on  the  proposed 
listings,  not  the  presumptive  disability 
process,  we  have  not  included  them  in 
tliis  preamble.  However,  we  have 
included  the  relevant  comments  and  our 
responses  in  the  final  Immune  Body 
System  Listings,  which  we  are 
publishing  separately. 

Comment:  One  commenter  believed 
that  the  new  Social  Security  Field  Office 
presumptive  disability  procedures 
would  not  result  in  the  identification  of 
disabled  individuals  at  the  earliest 
possible  stage  in  the  application 
process.  The  commenter  suggested  that 
presumptive  disability  payments  could 
be  made  for  individuals  with  HTV- 
related  conditions  based  on  the 
applicant's  own  report.  The  commenter 
said  that  contact  with  a  physician 
would  be  neressary  only  if  an 
applicant's  renor  v,a'>  :  ot  sufficient. 

tiesponse:  Ue  aid  not  adopt  the 
suggestion  to  allow  a  Social  Security 
Field  Office  employee  to  make  a 
presumptive  disability  finding  for 
claimants  with  HIV  infection  based  on 
the  applii:ant's  own  report  of  his  or  her 
condition  because  such  allegations, 
without  additional  confirmation,  would 


not  be  sufficient  to  establish  a  high 
degree  of  probability  that  the  claimant  is 
disabled.  Generally,  the  only  time  Social 
Security  Field  Office  employees  may 
make  a  finding  of  presumptive  disability 
based  on  a  claimant's  allegation  is  when 
the  allegations  are  confirmed  by  the 
presence  of  a  readily  observable 
impairment  (e.g.,  amputation  of  two 
limbs).  In  claims  involving  HTV 
infection,  the  disease  manifestations  are 
varied  and  may  not  be  readily 
observable.  Therefore,  it  is  not 
appropriate  to  make  a  finding  of 
presumptive  disability  based  only  on  a 
claimant's  allegation  of  his  or  her 
manifestations  of  HTV  infection.  We  do, 
however,  request  the  information 
needed  to  confirm  the  manifestations  of 
HTV  infection  when  a  claimant  alleges 
HIV  infection. 

Our  presumptive  disability 
procedures  for  claims  involving  HIV 
infection  allow  us  to  make  findings  of 
presumptive  disability  at  the  earliest 
stage  in  the  application  process  through 
the  use  of  the  check-block  form  and 
direct  contact  with  medical  sources  by 
our  Social  Security  Field  Office 
personnel  to  verify  disease 
manifestations  of  listing-level  severity. 
For  example,  our  internal  operating 
instructions  provide  flexibility  for  our 
Social  Security  Field  Office  employees 
to  accept  confirmation  of  listing-level 
severity  for  presumptive  disability 
purposes  from  a  medical  source,  such  as 
a  member  of  a  hospital  or  clinic  staff 
Therefore,  a  presumptive  disability 
finding  can  be  made  at  the  earliest  stage 
in  the  application  process,  i.e.,  at  the 
time  of  the  application  or  shortly 
thereafter. 

Comment:  One  commenter  thought 
that  the  proposed  rule  for  making 
findings  of  presumptive  disabiUty  or 
presumptive  blindness  was  flawed 
because  it  assumed  that  every  applicant 
would  have  had  access  to  a  level  of 
medical  care  that  would  fully  diagnose 
and  document  his  or  her  condition.  The 
commenter  asserted  that  poor  applicants 
need  SSI  eligibility  to  get  the  medical 
care  that  would  adequately  document 
their  conditions  and  prove  disability, 
but  cannot  establish  SSI  eligibility  until 
disability  is  proven.  This  commenter 
suggested  that  the  proposed  rule  be 
changed  to  allow  a  finding  of 
presumptive  disability  based  on  a 
standard  of  "significant  probability" 
that  an  individual  is  disabled  rather 
than  a  "high  degree  of  probability,"  as 
stated  in  our  prior  rule  and  the 
proposed  rule.  The  commenter 
acknowledged  that  this  lower  standard 
would  allow  some  people  who  are  not 
disabled  to  receive  benefits  for  a  few 
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r".  -".'ns  until 
ad'Mdirateti 

/^'^^9o;')se  Ws  are  a'A-Rre  that  our 
apr'ii'ants,  particjidrly  SSI  applicants, 
mav  have  difficulty  sec'onng  m©<i!&al 
rar«  ^ind  may  r.ot  have  -i-ioquate 
rr.8d;~a;  evidence  to  support  their 
(/.airr.s  for  beneF.ts.  However,  O'- 
presjmptive  riiMb'.iity  croced'irsjs  take 
cognizance  of  his  fan  in>cfar  as 
fin.ii^as  of  p'esiirr.ptiv*  disability  are 
C"'-.  -!rr,ed,  d.nu  we  h^ve  oir.er  rules 
vvh;"h  ensure  that  no  indiv/iual  is 
excluded  from  the  disar.ii/y  program 
hec."-'u>e  of  an  -.riahihty  to  ch'sin 
pooropriate  medic&i  care. 

f>-!r  presumptive  disability 
procecures  for  HIV  infection  do  not 
rpqj.re  an  ind.vdaal  to  provide 
d'v:'jrr:entation  ihil  w.K  "fally  diagnose 
and  Jocumert  ■  the  condition,  as  the 
I  rrriTienter  stated,  nor  do  they  require 
an  .ndividuai  to  be  in  a  program  of 
rr.ei'ica!  care.  They  renuirti  only  that  a 
niec.cal  source  who  has  seen  the 
ria.rid.nt  provide  us  with  information 
(on  a  check-biock  form,  over  the 
telephone,  or  ;r.  any  other  vvayl  that 
confirms  the  individual  has 
symptomatic  HIV  infection  tr.st  n^.^tnt-. 
the  severity  of  listing-level  criteria  for 
HIV  We  do  n^t  require  li.e  source  to 
provide  supp  .  •  :.«  unformation  at  this 
point,  and  the    !  .i.?nt  does  not  have  to 
be  in  treatment.  Morejvar.  we  will 
ri.:cept  this  information  from  any 
riiedical  source.  Therefore,  our 
procedures  do  not  require  us  to  develop 
tb.e  evidence  fully  to  find  that  there  is 
a  high  degree  of  probability  that  the 
individual  is  disabled. 

The  purpose  of  the  presumptive 
disability  provision  is  not  to  obtain 
evidence  to  adjudicate  claims,  but  to 
expedite  the  payment  of  benefits  to 
presumptively  disabled  people.  We 
have  separate  rales  to  aid  those 
claim  an  Is  who  do  not  have  medical 
evidence,  or  sufficient  medical 
e'  idance,  to  pursue  their  claims.  SSI 
eligibility  is  not  needed  to  obtain  this 
medical  evidence.  We  will  purchase  a 
consultative  examination{s)  to  obtain 
Lie  medical  evidence  to  adjudic£te  a 
claim  whenever  it  is  needed,  whether  to 
establish  a  medical  record  or  to  perfect 
the  existing  medical  record.  Moreover, 
':>ecause  we  share  the  commenter's 
concern  to  ensijire  that  benefits  are 
expedited  to  all  eligible  claimants 
alleging  HIV  infection,  we  have  recently 
issued  operating  instructions  that  direct 
the  Social  Security  Field  Office  to  "fiag" 
any  HTV  claims  where  there  is  no 
apparent  medical  source  to  confirm  the 
claimant's  allegations.  This  procedure 
e  erts  the  State  agency  personnel 
i.T mediately  on  receipt  of  the  claim  that 
a  consultative  examination  is  needed. 


The  consultative  examination  mny  be 
quickly  scheduled  to  obtain  Lhe  needed 
information  to  adjudicate  the  cLiim 

For  the  reasons  given  in  the  preceding 
response,  however,  we  cannot  remove 
the  requirement  that  our  Social  Security 
Field  Office  employees  confinn  the 
manifestations  of  HIV  infection  with  a 
medical  source.  We  also  did  not  adopt 
the  suggestion  to  change  the  final  rule 
to  permit  a  finding  of  presumptive 
disability  based  on  a  "significant 
probability"  rather  than  a  "higli  degree 
of  probability"  that  an  individual  will 
be  found  disabled  at  the  formal 
disability  determination.  The  pa>Tn3nts 
made  on  the  basis  of  a  presumptive 
disability  finding  are  intended  to  go  to 
those  whose  conditions  we  can 
determine  are  most  bkely  to  be 
disabling  when  full  documentation  is 
obtained  and  a  formal  disability 
determination  is  made.  Our 
implementing  regulations  have  always 
provided  that  this  likelihood  be 
demonstrated  by  a  high  degree  of 
probability  of  disability. 

Comment:  One  commenter  suggested 
that  we  revise  the  language  in  the 
proposed  rule  which  indicated  that  HIV 
infection  was  an  exception  to  the  rule 
that  findings  of  presumptive  disability 
based  on  medical  evidence  would 
generally  be  made  only  by  the  State 
agency,  in  order  to  permit  application  of 
the  new  rule  to  other  impairment 
categories. 

Response  We  adopted  this  comment. 
We  revised  the  rule  to  more  closely 
parallel  the  langxiage  of  the  prior  rule  so 
as  to  maintain  flexibility  to  apply  this 
provision  to  other  impairment 
cstegories.  In  addition,  we  have  cited 
HTV  as  an  e.xample.  as  opposed  to  an 
exception. 

Comment:  Many  commenters 
suggested  that  In  cases  involving 
individuals  with  HTV  infection,  the 
regulation  should  specify  that  a  finding 
of  presumptive  disability  may  be  made 
at  any  stage  of  the  appeals  process 
because  people  vi'ith  HlV-related 
impairments,  which  may  not  initially 
qualify  them  for  benefits,  rapidly 
develop  new.  and  disabling,  medical 
conditions. 

Response:  We  did  not  adopt  this 
suggestion  because  it  is  inconsistent 
with  the  statute.  Section  lG31{al(4jrB)  of 
the  Act  permJts  us  to  pay  a  person  SSI 
benefits  on  the  basis  of  presumptive 
disability  or  presumptive  blindjie&s  only 
"prior  to  the  determination"  of 
disabiUty  or  blindness.  Once  we  have 
made  a  formal  determination,  we  no 
longer  have  the  authority  to  pay  benefits 
on  the  basis  of  presumptive  disability  or 
presumptive  blindness. 


Comment:  We  received  num■^^^us 
comments  about  the  neiv  check-block 
fcm-.s  (SSA-4814  for  edi.l's  and  SSA- 
4815-FJ  for  ch,ildran)  we  dhvelopf^d  to 
assist  in  establishing  m.edical  source 
verification  of  HIV-relat'?d  d'sease 
nnanifesritions  at  iisting-level  severity. 
Although  we  re(  cived  several  favorable 
comments  from  the  medical  community. 
other  ccmmentnrs  pointed  out  what 
they  Si:w  as  problems  with  the  forms, 
inciud.ng  a  lacK  of  instructions  for  the 
individuals  whc-  cf.mpit-te  the  forms,  the 
additional  time  li  might  takr<  them  to 
complete  and  mail  the  furrrs  back,  and 
the  conhi-sion  that  can  ari-''  later  uhen 
a  State  agency  subsequently  sends 
another  form  to  obtain  the  information 
necessary  to  mske  a  fonnal  disnbiUty 
decision. 

Response:  A.'.':ough  tiiese  comments 
are  more  propirly  addressed  to  our 
operatiiig  proced;.^res  ratner  Liian  the 
proposed  rule,  we  agree  wrh  nnany  of 
them.  Tharefc-e,  we  have  developed 
instructions  for  completion  of  the  forms 
and  have  revised  the  forms.  For 
example,  to  n".iui.ni7.6  any  confusion,  we 
will  include  a  cr>ver  sheet  of 
instructions  th?*  explains  how  to 
complete  the  form  and  the  purpose  of 
the  form.  In  doing  so  we  will  explain 
that,  after  the  presumptive  disabihty 
finding  is  m.ade,  the  State  agency 
complot*^s  the  davelopn-'.ent  of  the 
evidence  it  ne*-d?  for  a  formal 
dt'lerrni'iation  which  will  require  more 
detailed  eviden.  a  fromi  Lhe  medical 
source.  We  havo  also  reemphasized  in 
our  opereting  instructions  that  Social 
Security  Field  Office  employees  have 
the  flexibility  tc  m.ake  direct  contact 
with  the  medical  source  to  verify  listing- 
level  severity.  We  think  the  multiple 
contact  is  wc^th^vhi]8  bec.a;:se  it  allows 
us  to  get  the  necessary  information 
quickly  to  provide  presumptive 
disability  payments  to  those  who  may 
need  them.  In  addition,  the  information 
on  the  ciieck-block  form  will  help  the 
State  agency  pinp.-"!int  the  kind  of 
evidence  it  will  noed  to  obtain  for  the 
formal  disabihty  determination,  \^-hich 
should  expedite  the  determination.  We 
also  have  prepared  public  information 
materials  to  eliminate  any  confusion 
that  may  have  existed. 

Comment:  One  commenter  suggested 
that  the  new  rule  allow  a  presumptive 
disability  finding  if  an  individual 
presents  medical  documentation  of  a 
pattern  of  chronic  health  problems  of  6 
months  or  longi-r.  The  commenter 
thought  that  litis  '^ould  permit  the 
individiial  the  resources  to  access  health 
care  fccilities  tc  obtain  the  medical 
docuxuntatiou  n-^-eded  for  a  formal 
disabuuy  detenTunation. 
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Response:  We  did  not  adopt  this 
comment  As  we  have  already 
explained,  because  our  Social  Security 
Field  Office  employees  generally  are  not 
medically  trained,  we  believe  it  is 
appropriate  to  use  hstmg-level 
conditions  when  making  presumptive 
disability  findings  in  the  Social  Security 
Field  Office,  Thus,  when  medical  source 
information  confirms  that  an  individual 
has  an  impairm.ent(s}  that  meets  the 
severity  of  listing-level  criteria  for  HIV 
because  of  persistent  or  recurrent  health 
problems,  such  an  individual  can  be 
found  presumptively  disabled  at  the 
Social  Security  Field  Office  Moreover. 
a  claimant  with  the  type  of  chronic 
conditions  described  by  the  comment 
may  be  found  presumptively  disabled  in 
the  State  agency  if  there  is  a  high  degree 
of  probability  that  he  or  she  is  disabled, 
even  though  there  is  not  yet  sufficient 
evidence  for  a  formal  determination 

With  regard  to  the  comment  that  the 
presumotive  disability  finding  would 
enable  the  person  to  have  access  to 
health  care  and  secure  documentation 
for  the  .'■ornial  disability  determination, 
we  repeat  that,  when  the  evidence 
presented  by  the  claimant  is  insufficient 
for  us  to  determine  whether  he  or  she 
is  disabled  (or  the  claimant  has  no 
evidence  to  present),  we  purchase 
consultative  examinations,  at  our 
expense,  to  obtain  evidence  on  whit.h  to 
base  a  disability  determination.  As  we 
have  stated  before,  the  purpose  of 
findings  of  presumptive  disability  is  no! 
to  develop  evidence  for  those  with  no 
treatment  records  or  to  finally 
adjudicate  claims.  We  expedite  benefits 
to  those  claimants  with  HIV  infection 
who  do  not  have  medical  sources  by 
flagging  their  files  in  the  Social  Securitv 
Field  Office  to  alert  State  agenn,- 
personnel  that  a  consultative 
examination  is  needed.  Thereafter,  the 
State  agency  may  make  a  finding  of 
presumptive  disability  or  a  formal 
determination  of  disability  at  the 
earliest  possible  moment. 

Comment:  A  commenter  suggested 
that  the  presumptive  disability  rule 
should  include  a  detailed  recitation  of 
the  HTV  presumptive  disability  critera 
or  should  reference  the  Listing  of 
Impairments  in  appendix  1  to  subpan  P 
of  20  CFR  part  404, 

Response:  We  have  not  adopted  this 
comment.  We  did  not  adopt  the 
comment  asking  us  to  repeat  the  HIV 
presumptive  disability  criteria  because 
they  are  the  same  criteria  as  are  in  the 
listings;  to  include  them  in  this  rule 
would  be  redundant  and  cumbersome 
Nor  did  we  reference  the  Listing  of 
Impairments.  We  did  not  include  this 
reference  because  we  believe  to  do  so 
would  limit  our  ability  to  promptly  add 


additional  manifestations  of  HIV  to  the 
check-block  form  whi-h  may  be  found 
to  be  of  "listing-level"  m  the  future.  In 
doing  so,  we  will  be  able  to  include 
nianifestations  that  are  of  listing-level 
severity,  and  on  which  findings  of 
presumptive  disability  may  be  based, 
expeditiously  as  new  medical 
information  emerges. 

Comment:  One  commenter  noted  that 
we  had  separately  published  a  final  rule 
removing  20  CFR  416,934(k)  at  56  FR 
65682.  December  18,  1991.  The 
commenter  objected  to  the  publication 
of  the  final  rule  without  the  opportunity 
for  pubhc  notice  and  conunent  and 
recommended  that  SSA  continue  to 
make  presumptive  disability  findings 
based  on  a  confirmed  diagnosis  of  AIDS. 

Response:  The  sunset  date  for 
S416.934(k)  was  December  31, 1991. 
Therefore,  this  provision  would  have 
expired  2  weeks  following  the  date  of 
the  publication  in  the  Federal  Register 
of  the  final  rule  to  remove  it.  While  we 
could  have  let  the  provision  expire  on 
December  31,  1991.  we  chose  to  alert 
the  public  by  publishing  a  final  rule 
removing  the  section  and  explaining  our 
new  presumptive  disability  procedures 
to  include  consideration  of  those 
mdividuals  filing  claims  based  on  HTV 
infection,  not  just  those  individuals 
filing  claims  based  on  AIDS.  As  we  have 
stated  before,  these  new  procedures 
allow  us  to  identify  mdividuals  who  can 
be  found  presumptively  disabled  at  the 
earliest  stage  of  the  application  process. 

Regulatory  Procedures 

Exef;utive  Order  12291 


The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  revisions  do 

not  mset  any  of  the  threshold  criteria  for 

a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  contain  a  reporting 
requirement  in  §416,933,  However,  we 
have  obtained  clearance  from  the  Office 
of  Management  end  Budget  (OMB)  to 
collect  this  information  using  forms 
SSA-4814  and  .SSA-4815-F3.  Both 
forms  have  OMB  number  0960-0057. 

Regulator,  Flexibility  Act 

We  certif>-  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals  and 

States, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  807,  Supplemental  Security 
Income  Program) 


List  of  Subjects  in  20  CI  R  Part  416 

Administrative  Practice  and 
Procedure.  Aged,  Bhnd.  DisabiUty 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 

Dated:  March  4, 1993. 

Louis  D,  Eooff, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  April  29. 1993. 

Doniu  E.  ShaUl*. 

Secretary  of  Health  and  Human  Services. 

P  A  RT  4 1  6 - S  U  P  P  L  E  M  E  N '  A  I, 

SECURiTY  iNCOME  FOR  the  AGED, 
BUND,  AND  DISABLLO 

For  the  reasons  set  out  in  the 
preamble,  subpart  I  of  part  416  of 
chapter  IB  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

1.  The  authority  citation  for  subpart  I 
continues  to  read  as  follows: 

Authority:  Sec*.  1102, 1614(a),  1619, 
1631(a)  and  (d)(1),  and  1633  of  the  Social 
Security  Act;  42  U.S.C  1302, 1382c(8), 
1382h,  1383(a)  and  (d)(1).  and  bi. 

2.  Section  416.933  is  revised  to  read 
as  follows: 

§416,933     How  w« 'Tvaki  •  finding  ;)! 
pf»»umptJv«  diMbilfty  cy  pr»»ump"ii,« 
blindne»«. 

We  may  make  a  finding  of 
presumptive  disability  or  presumptive 
blindness  if  the  evidence  available  at 
the  time  we  make  the  presumptive 
disability  or  presumptive  blindness 
finding  reflects  a  hi^  degree  of 
probability  that  you  are  disabled  or 
blind.  In  the  case  of  readily  observable 
impairments  (e.g.,  amputation  of 
extremities,  total  blindness),  we  will 
find  that  you  are  disabled  or  blind  for 
purposes  of  this  section  without 
medical  or  other  evidence.  For  other 
impairments,  a  finding  of  disability  or 
blindness  must  be  based  on  medical 
evidence  or  other  information  that, 
though  not  sufficient  for  a  formal 
determination  of  disability  or  blindness, 
is  sufficient  for  us  to  find  that  there  is 
a  high  degree  of  probability  that  you  are 
disabled  or  blind.  For  example,  for 
claims  involving  the  human 
Immunodeficiency  virus  (HTV),  the 
Social  Security  Field  Office  may  make 
a  finding  of  presumptive  disability  if 
your  medical  source  provides  us  with 
information  that  confirms  that  your 
disease  manifestations  meet  the  severity 
of  listing-level  criteria  for  HTV.  Of 
course,  regardless  of  the  specific  HTV 
manifestations,  the  State  agency  may 
make  a  finding  of  presumptive  disability 
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DcPARTMENT  CF  HEALTH  AND 
HUMAN  SERVICES 

,_'  gn.i  XV'i! 


„.n  0' 


•■r>dr 


iS  infp': 


.GfSf   Social  Security  Administration, 

<m:  nc  <  N'otice  of  Rescission  of  Social 
Security  Ruling. 

summary:  Tlio  Principal  Deputy 
Conimissioner  of  Social  Security  gives 
notice  of  the  rescission  of  SSR  91-8p. 
'.vhich  updated  the  policy  interpretation 
for  evaluating  human 
immunodeficiency  virus  (HI\0 
infection,  including  acquif^d 
immunodeficiency  s>-ndr<jrTT     -  IDS),  in 
i39ter;nining  disability  based  on  this 
'mpairment  under  titles  II  and  XVI  of 
'i.e  Social  Security  Act. 

S!T-?.CT7VE  DATE:  '-llv  "?.    '^^~i'> 
FCR  FURTHER  INKCHyATiOW  CONTACT. 
)oanrir  K.  Ca^.e:-.  OrU:.>-  v.: 
Regulations,  Sc(,iai  St»curity 


A;:T;:riistration,  6401  Sectuity 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-1711. 

S;,/'  r-i  EME^T I.PY  ^F  -  ^i^^  :■  ,.::v,^ .  Social 
-     ariiy  Rulings  mai.e  available  to  the 
j    ijlic  precedential  decisions  relating  to 
the  Fecferal  old-age,  survivors, 
disability,  supplemental  security 
income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions,  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

=•  1 1     ;    A  ^s  published  in  the 
ieder^i  Register  on  December  17, 1991 
(56  FR  65498).  This  Ruling  also  was 
published  in  the  1990-1991  Cumulative 
Edition  of  tha  Rulings.  SSR  91-8p 
updated  the  policy  interpretation  for 
evaluating  human  immunodeficiency 
virus  (HIV)  infection,  including 
acquired  immunodeficiency  sj-ndrome 
(AUDS),  in  determining  disabihty  based 
on  these  impairments  under  titles  11  and 
XVI  of  the  Social  Security  Act. 


Elsewhere  in  this  edition  of  the 
f'*fi»ra!  Ti--^,sh-r    -e  are  publishing 
i..jui  . .  (..u.oiiu.is  ifrtiich,  among  other 
things,  establish  a  new  listing  section 
called  "Immune  System"  in  part  A  and 
part  B  of  the  Listing  of  Impairments 
contained  in  appendix  1  of  20  CFR  part 
404.  subpart  P.  The  new  listing  section 
includes  a  listing  for  the  evaluation  of 
HTV  infection.  Because  these  final 
regulations  are  effective  as  of  today.  SSR 
91-8p  is  now  obsolete.  Therefore,  we 
are  rescinding  SSR  91-8p. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.807  Supplemental 
Security  Income) 

Dated:  May  5, 1993. 
Louis  0.  Enoff. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Certified  To  Be  A  True  Copy  of  the 

Mii'tui  i  .Ljiiaiu-ii, 

(Alternate),  Division  of  Regulations,  SSA. 

[FR  Doc  93-15122  Filed  7-1-93.  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Management  of  Federal  Information 
Resources 

AGENCY:  Office  of  Management  and 

Bu-gtt.  Executive  Office  of  the 

President. 

ACUOW:  Revision  of  0MB  Circular  No. 

A-130. 

summary:  The  Office  of  Management 
and  Budget  (0MB)  is  revising  Qrcular 
No.  A-130,  Management  of  Federal 
Information  Resources.  This  notice 
revises  those  portions  of  the  circular 
concerning  information  management 
policy,  including  policies  relating  to 
information  dissemination,  recoids 
management,  and  cooperation  with 
State  and  local  governments.  This 
Circular  supersedes  0MB  Circular  Nos. 
A-3and  A-114. 
OA''E:  This  Circular  is  effective  June  25, 

ELECT?iOSiC  AvAimaiUTY:  This  document 
is  available  on  the  Internet  via 
anonymous  File  Transfer  Protocol 
(FTP)  from  nis.nsf.net  as 
/omb/omb.al30.rev2  (do  not  use  any 
capital  letters  in  the  file  name).  For 
those  who  do  not  have  FTP  capability, 
the  document  can  also  be  retrieved  via 
mail  query  by  sending  an  electronic 
mail  message  to  nis-info@nis.nsf  net 
with  no  subject,  and  with  send 
omb.al30.rev2  as  the  first  line  of  the 
body  of  the  message.  For  assistance 
using  FIT,  mail  query,  or  electronic 
mail,  please  contact  your  system 
sdrr^  ir.  is*r^*OT' 
FOR  FURTHER  i^^FC=^l*MZ<OH  CONTACF: 

Peter  N.  Weiss,  Information  Policy 
Branch.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3235 
.New  Executive  Office  Building. 
Washington,  DC.  20503.  Telephone: 
'202!  395-481-4 

SUPPLEMENTARY  l^if C~VAT10N: 
Background 

T.-.e  P:ipdrA'ork  Reduction  Act  (PRA) 
(44  use.  Chapter  35)  assigns  the 
Director  of  0MB  responsibility  for 
maintaining  a  comprehensive  set  of 
information  resources  management 
(IRM)  policies  and  for  promoting  the 
application  of  information  technology  to 
improve  the  use  and  dissemination  of 
information  by  Federal  agencies. 

To  fulfill  these  responsibilities,  0MB 
issued  Circular  No.  A-130,  Management 
of  Federal  Information  Resources  (50  FR 
52730;  December  24,  1985).  which 
provided  a  policy  framework  for  the 
management  of  Federal  information 


resources.  Since  the  Circular  was  issued 
in  1985.  Federal  agencies  have 
introduced  major  new  information 
programs  involving  the  electronic 
collection  and  dissemination  of 
information.  Congress  has  also  enacted 
several  laws  bearing  on  the  Circular, 
especially  amendments  to  the  PRA 
(Public  Law  99-500).  the  Computer 
Security  Act  of  1987  (Public  Law  100- 
235).  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988  (Public 
Law  100-503).  and  the  Computer 
Matching  and  Privacy  Protection 
Amendments  of  1990  (Public  Law  101- 
508).  Since  publication  of  the  Circular. 
OMB  has  addressed  the  need  for 
additional  guidance  in  several  notices: 

(1)  Notice  of  Policy  Guidance  on 
Electronic  Collection  of  Information  (52 
FR  29454;  August  7. 1987): 

(2)  Advance  Notice  of  Further  Policy 
Development  on  Dissemination  of 
Information  (54  FR  214;  January  4. 
1989); 

(3)  Second  Advance  Notice  of  Further 
Policy  Development  on  Dissemination 
of  Information  (54  FR  25554;  June  15. 
1989); 

(4)  Advance  Notice  of  Plans  for 
Revision  of  OMB  Circular  No.  A-130 
(56  FR  9026;  March  4,  1991); 

(5)  Proposed  Revision  of  OMB 
Circular  No.  A-130  (57  FR  18296;  April 
29. 1992). 

Also,  consistent  with  the  October  1 , 
1991.  Notice  of  Rescission  of  OMB 
Circulars  (56  FR  49824),  OMB  is 
incorporating  into  Circular  No.  A-130 
certain  provisions  of  existing  Circular 
No.  A-3.  Government  Pubhcations,  and 
of  Circular  No.  A-114.  Management  of 
Federal  Audiovisual  Activities.  As  of 
the  effective  date  of  these  revisions. 
Circular  Nos.  A-3  and  A-114  are 
rescinded. 

The  purpose  of  the  revision  is  to  bring 
into  proper  perspective  the  following 
key  areas  that  were  not  sufficiently 
emphasized  in  the  original  circular: 

(1)  IRM  planning,  with  special  focus 
on  the  information  life  cycle. 

(2)  The  role  of  State  and  local 
governments  in  the  management  of 
information  resources,  and  the  need  for 
Federal  agencies  to  consider  the  effects 
of  their  information  activities  on  those 
governments. 

(3)  Records  management,  with  a 
special  focus  on  the  need  to  properly 
manage  electronic  records. 

(4)  Electronic  collection  and 
dissemination  of  information, 
identifying  those  conditions  where 
agencies  should  consider  using 
electronic  techniques  in  order  to  reduce 
costs  or  provide  better  services. 

(5)  Information  dissemination  policy, 
stating  the  basic  responsibility  of  all 


apennes  to  disseminate  information 
consiSte.1t  with  their  missiors.  and 
laving  out  the  stnicture  and  substance  of 
agency  dissemins'son  rr'anagement 
programs. 

Structure  of  thuj  Rev  isian 

This  revision  affects  primarily  Section 
6  of  the  Circular.  Definitions;  Section  7, 
Basic  Considerations  and  Assumptions; 
Section  8a,  Information  Management 
Policy,  and  .\ppendix  IV,  Analysis  of 
Key  Sections.  Minor  changes  are  made 
in  other  sections.  The  structural  outline 
of  the  Circular,  together  with  notations 
as  to  which  parts  are  changed,  is 
presented  below. 

Outline  of  OMB  Circular  No.  A-130  (as 
Revised): 

1.  Purpose:  {Unchanged] 

2.  Rescissions:  (Rescinds  Circular  No. 
A-3.  Government  Publications,  and 
Circular  No.  A-114.  Management  of 
Federal  Audiovisual  Activities.) 

3.  Authorities:  (Cites  additional 
statutory  authorities  for  the  Circular.] 

4.  Applicability  and  Scope: 
(Unchanged) 

5.  Background:  (Unchanged] 

6.  Definitions:  [Changed] 

7.  Basic  Considerations  and 
Assumptions:  [Changed] 

8  Policies: 

a.  Information  Management  Policy: 
[Changed] 

b.  Information  Systems  and 
Information  Technology  Management: 
[Unchanged] 

9.  Assignment  of  Responsibilities: 
(Changed] 
1(1  O/ers/g/it.  [Changed] 
1 1  Effective  Date:  [Oianged] 

12.  Inquiries:  [Uncihangedl 

13.  Sunset  Feviev/  Dote:  [Changed] 
Appendix !:  Federal  Agency 

Responsibilities  for  MaintrAning  Records 
about  Individuah  iChanged] 

Appendix  11:  Coct  Accounting,  Cost 
Recovery,  and  Interagency  Sharing  of 
Information  Technology  Facilities 
[Unchanged] 

Appendix  HI:  Security  of  Federal 
Automated  Information  Systems 
[Unchanged) 

Appendix  IV:  Analysis  of  Key 
Sections  [Char.ges  reflecting  revisions  to 
policy.] 

The  revised  portions  are  printed  in 
their  entirety. 

Summary  ot"  Revisions 

Section  3.  Autho.-itifs.  This  notice 
adds  a  reference  to  the  Computer 
Security  Act  of  1987  and  the  Chief 
Financial  Officers  Act  of  1990. 

Section  6.  Definit:ons.  OMB  defines 
the  terms  "record"  and  ".r<?rords 
management"  es  set  forth  al  44  U.S.C. 
3301  iind  44  U.S.C.  2901(2)  rospectivel  ,• 
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because  the  newly  prcposed  policy 
explicitly  covers  records  management, 
and  defines  the  terms  "information  life 
cycle"  and  "information  dissemination 
product"  because  policy  statements 
regarding  records  management  and 
information  dissemination  use  the 
terms.  The  term  "audiovisual 
production"  is  defined  in  order  to 
incorporate  policy  presently  contained 
in  Circular  No.  A-114.  The  revision 
modifies  the  definition  of  the  term 
"information"  for  clarity.  The  term 
"government  information"  is  expanded 
to  include  information  created, 
collected,  processed,  disseminated,  or 
disposed  of  by  "or  for"  the  Federal 
Government.  The  term  "access  to 
information"  is  deleted  because  its  use 
has  caused  confusion. 

Section  7.  Basic  Considerations  and 
Assumptions.  Aside  from  minor  stylistic 
changes  and  renumbering,  the  revisions 
are  as  follows: 

Subsection  7d  revises  a  statement, 
taken  ft-om  the  public  notice  of  June  15, 
1989.  to  recognize  that  the  benefits  to  be 
derived  from  government  information 
may  not  always  be  quantifiable. 

Subsection  7e  in  the  current  Circular 
is  deleted;  the  intended  meaning  is 
adequately  stated  in  0MB  Circular  No. 
A-76. 

Subsection  7i  is  a  new  statement 
emphasizing  the  need  for  strategic 
planning  in  the  management  of 
information  resources. 

Subsection  7j  is  a  new  statement 
stressing  the  need  for  Federal 
Government  cooperation  with  State  and 
local  governments  in  the  management  of 
information  resources. 

Subsection  7l  is  a  revision  of  the 
present  7f  adding  a  statement  about  the 
potential  benefits  of  electronic 
dissemination  of  information. 

Section  8a.  Information  Management 
Policy.  The  section  begins  with  a  set  of 
policy  statements  concerning  IRM 
planning  with  special  emphasis  on  the 
information  life  cycle.  Both  in  the 
planning  statements  and  elsewhere,  are 
new  policy  statements  concerning  the 
role  of  State  and  local  governments  and 
concerning  records  management.  Also 
included  are  new  policy  slatemeriis 
regarding  electronic  collection  and 
dissemination  of  information.  T(;e 
information  disseminefion  polic  v 
statements  are  the  most  extensively 
revised,  incorporating  the  (Dncepts  set 
forth  in  the  June  15.  IQaQ  notice  ;,S4  FR 
25554). 

Section  8a(l)  Ir.ffirmation 
Management  Planning.  This  policy  is 
new.  However,  Section  8a(l){d). 
pertaining  to  acquiring  information 
through  sharing  from  existing  sources,  is 


incorporated  from  the  existing  Circular 
at  8a(2). 

Section  8a(2)  and  (3).  Information 
Collection.  Section  8a(2)  states  the 
applicable  information  collection 
principles  derived  primarily  from  PRA. 
Section  8a(3)  sets  forth  a  new  poHcy 
concerning  situations  under  which 
electronic  information  collection  is 
appropriate.  These  statements  revise 
those  proposed  in  the  August  7, 1987, 
notice  (52  FR  29454). 

Section  8a(4).  Records  Management. 
Section  8a(4)  sets  forth  basic  policy 
regarding  records  management. 

Sections  8a{5)  and  Safe).  Information 
Dissemination  Policy.  The  notice  of  June 
15, 1989.  set  forth  certain  conclusions 
about  the  proper  role  for  executive 
branch  agencies  in  government 
information  dissemination  and  the 
boundaries  between  Federal  and 
nonfederal  roles.  0MB  has  used  these 
conclusions  as  a  starting  point  for 
revising  information  dissemination 
policy. 

Section  8a(5)  states  the  basic 
responsibility  of  all  agencies  to  provide 
information  to  the  public  consistent 
with  their  missions.  It  also  sets  forth 
guidance  on  how  agencies  should  go 
about  disseminating  information. 

Section  8a(6)  is  a  new  policy  that 
agencies  maintain  an  information 
dissemination  management  system  to 
ensure  the  routine  performance  of 
certain  dissemination  functions.  The 
system  and  its  functions  are  new 
provisions;  however,  they  set  in  place 
some  requirements  originally  contained 
in  0MB  Bulletins  88-14,  89-15.  90-09, 
and  91-16.  Finally,  this  section 
incorporates  certain  requirements  from 
Circular  No.  A-3,  Government 
Publications,  which  is  rescinded. 

Section  8ai7).  Avoiding  Improperly 
Restrictive  Practices.  Section  8a(7)  states 
a  new  policy  concerning  agency  control 
over  information  that  it  intends  to 
disseminate.  This  section  also  states 
policy  regarding  user  charges  for 
information  dissemination  products. 

Section  8a(8).  Electronic  Information 
Dissemination.  New  section  8a(8}  sets 
forth  policy  about  when  agencies  should 
consider  disseminating  information  in 
electronic  format.  This  section  parallels 
Section  8a(3}  concerning  electronic 
information  collection. 

Section  8a(9).  Information 
Safeguards.  Section  8a(9)  incorporates 
policy  statements  found  in  the  existing 
C-vishT  at  8af3)  through  (6). 
Se<,,linn  9  Assignment  of 
Besponssbiiilies.  New  section  9(a)(10) 
cames  over  the  requirement  in  Circular 
No.  A-114  that  the  head  of  each  agency 
designate  an  office  with  responsibility 
for  management  oversight  of  agency 


audiovisual  productions,  facihlies  and 
activities.  Section  9(a)(ll)  adds  a 
requirement  that  the  agency  designated 
IRM  official  monitor  agency  compliance 
with  the  policies  contained  in  the 
Circular  and  act  as  an  ombudsman  to 
consider  alleged  instances  of  agency 
failure  to  comply. 

Appendix  I:  Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals.  Changes  to  agency 
responsibilities  resulting  from  recent 
enactments  of  privacy  legislation  have 
previously  been  issued  in  0MB 
guidance,  and  are  incorporated  into 
Appendix  I. 

Appendix  IV:  Analysis  of  Key 
Sections.  This  appendix  Is  completely 
revised  and  provides  a  general  context 
and  explanation  of  the  contents  of  the 
key  Sections  of  the  Circular.  It  explains 
the  changes  made  to  the  original 
Circular  by  this  notice,  and  reflects 
OMB's  consideration  and  resolution  of 
the  comments  received  in  response  to 
the  revisions  proposed  on  April  29. 
1992  (57  FR  18296^ 

Plans  for  Developmeot  oi  other  Topics 

The  second  phase  of  revisions  to 
Circular  No.  A-130,  which  is  being 
published  separately,  will  address  the 
following  areas: 

Section  8b.  Information  Systems  and 
Information  Technology  Management. 
The  revisions  to  Section  8b  of  3ie 
circular  will  focus  on  strategic  IRM 
planning  and  analysis  of  proposed 
investments  in  information  technology. 
The  Circular  will  state  policy  principles 
to  guide  agency  planning  and  explain 
OMB's  expectations  when  reviewing 
agency  budget  requests  for  investments 
in  information  technology.  0MB  intends 
to  make  more  explicit  the  policy 
connections  between  A-130  and  0MB 
pohcy  documents  including  Qrcular 
Nos.  A-109,  A-123  and  A-127,  with  the 
goal  of  avoiding  unnecessary  overlap 
and  harmonizing  definitions  among  all 
four.  It  will  link  the  management  of 
information  technology  to  agency 
strategic  planning,  stress  incorporating 
user  needs  when  preparing 
requirements  analyses,  and  suggest 
pohcy  level  control  and  review 
mechanisms  for  IRM  policies  and  life 
cycle  management  of  projects. 

Appendix  II:  Cost  Accounting,  Cost 
Recovery,  and  Interagency  Sharing  of 
Information  Technology  Facilities.  OMB 
will  revise  Appendix  II  to  reflect 
changes  in  law  made  by  the  Chief 
Financial  Officers  Act  and  the  Budget 
Enforcement  Act  of  1990.  These 
requirements  include  ensuring  that 
accounting  and  reimbursements  for 
sharing  of  information  technology 
facilities  are  monitored  and  approved. 
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The  revision  will  also  address  the  use  of 
rvvolv.ng  funds  for  cost  rscovery  and 
arcountm?  for  inter-ag^ncy  and  intra- 
'igpnry  rpinburserr.en's  In  dddition.  the 
revision  vnll  address  the  budgetary 
scoring  of  capital  leases  and  lease-to- 
purchase  agreements  for  information 
technolog>' 

Appendix  III:  Security  of  Federal 
Automated  Information  Systems.  0MB 
will  revise  Appendix  m  to  incorporate 
requirements  of  the  Computer  Security 
Act  of  1987.  including  requirements  for 
security  plans  described  in  0MB 
Bulletin  90-08.  Those  revisions  will 
incorporate  changes  based  on  the 
experience  gained  in  recent  computer 
security  visits  to  major  agencies.  0MB 
will  also  work  with  the  National 
Institute  of  Standards  and  Technology 
to  implement  recommendations  of  the 
Computer  Security  and  Privacy 
Advisory  Board  (established  by  the 
Computer  Security  Act)  regarding  better 
coordination  between  this  Circular  and 
0MB  Circular  Na  A-i23. 

Accordingly.  Circular  No.  A-130  is 
revised  as  set  forth  below. 

S*lly  Kalz«n.  | 

Adnunistrator, 

Office  of  Information  arid  Fegulatnry  Affairs. 

CircuUr  No,  .\-13'J — Revis+ni 

Transmittal  Memorandum  No.  1 

To  the  Heads  ofExecctive  Departments 
and  Establishments 

Subject:  Management  of  Federal 
Information  Resources. 

Circular  No.  A-130  provides  uniform 
government-wide  information  resources 
management  policies  as  required  by  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  Chapter  35.  This  Transmittal 
Memorandum  contains  updated 
guidance  on  those  portions  of  the 
Circular  dealing  with  information 
resources  management  planning. 
records  management  and  information 
dissemination  policy.  It  abo  contains  a 
revised  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals."  and  a 
revised  Appendix  IV.  "Analysis  of  Key 
Sections." 

This  Circular  replaces  and  rescinds 
0MB  Circular  No.  A-3.  "Government 
Publications."  dated  May  2.  1985,  and 
0MB  Circular  No.  A-114.  "Management 
of  Federal  Audiovisual  Activities." 
dated  March  20. 1985. 
Leon  E  Psn  -s 
Director 

Circular  No.  A-:  iO— Rfv  i^d 
Transmittal  Memorandum  Na  1 


Memorandum  for  Heads  of  Executive 
Departments  and  Establishments 

Subject  Management  of  Fwi-ra! 
Information  Resources. 

1.  Purpose:  This  Circular  establishes 
pwlicy  for  the  management  of  Federal 
information  resources  Procedural  ar.d 
anaK-tic  guidelines  for  implementing 
specific  aspects  of  these  policies  are 
included  as  appendices. 

2.  flescissions.  This  Circular  rescind.s 
OMB  Circulars  No.A-3.  A-71.  A-90,  A- 
108.  A-114,  and  A-121.  and  all 
Transmittal  Memoranda  to  those 
circulars. 

3.  Authonties:  This  Circular  is  issued 
pursuant  to  the  Paperwork  Reduction 
Act  (PRA).  as  amended  (44  I  S  C. 
Chapter  35):  the  Privacy  ..  t   is 
amended  (5  U.S.C  552a)     't-  .  .   «f 
Financial  Officers  Act  (31  U.S.C.  3512  et 
seq);  the  Federal  Property  arid 
Administrative  Services  Act,  as 
amended  (40  U.S.C  759  and  487);  the 
Computer  Security  Act  (40  U.S  C.  759 
note);  the  Budget  and  Accounting  Act, 
as  amended  (31  U.S.C.  Chapter  11); 
Executive  Order  No.  12046  of  March  27, 
1978;  and  Executive  Order  No.  12472  of 
April  3, 1984. 

4.  Applicability  and  Scope: 

a.  The  policies  in  this  Circular  apply 
to  the  information  activities  of  all 
agencies  of  the  executive  branch  of  the 
Federal  Government. 

b.  Information  classified  for  national 
security  purposes  should  also  be 
handled  in  accordance  with  the 
appropriate  national  security  directives. 
National  security  emergency 
preparedness  activities  should  be 
conducted  in  accordance  with  Executive 
Order  No.  12472. 

5.  Background:  The  Paperwork 
Reduction  Act  establishes  a  broad 
mandate  for  agencies  to  perform  their 
information  management  activities  in  an 
efficient,  effective,  and  economical 
manner.  To  assist  agencies  in  an 
integrated  approach  to  information 
resources  management,  the  Act  requires 
that  the  Dire{:tor  of  OMB  develop  and 
implement  uniform  and  consistent 
information  resources  management 
policies;  oversae  the  development  and 
promote  the  use  of  information 
management  principles,  standards,  and 
guidelines;  evaluate  agency  information 
management  practices  in  order  to 
determine  their  adequacy  and 
efficiency;  and  determine  compliance  of 
such  practices  with  the  policies, 
principles,  standards,  and  guidelines 
promulgated  by  the  Director. 

6.  Definitions: 

a.  The  term  "agency"  means  any 
executive  department,  mibtary 
department,  government  corporation. 


government  controlird  corporahon,  or 
other  establishment  in  th'^  Hxeru'.ive 
branch  of  the  Federal  Goveniinfiit.  or 
any  ;r;dependent  rttgulatc^r;,'  ■-■s;Mncy. 
Within  the  Executive  Offit  e  of  the 
President,  the  term  includes  only  OMB 
and  thn  Office  of  AdminisL'-ation. 

b  TTio  term  "audiovisual  production" 
means  a  unified  p.-esentation,  developed 
according  to  a  plan  c- script,  containinf; 
visual  imagery.  S3und  or  both,  and  used 
to  corvey  information. 

c  The  term  "dissemination"  means 
the  gcemment  initiated  distribution  of 
information  to  ths  public.  Not 
considered  diss^nninaticn  within  the 
meaning  of  th;s  Circular  is  distribution 
limitad  to  government  employees  or 
agency  contractors  or  grantees,  intra-  or 
int9r-a>?ency  use  or  sharing  of 
government  inforniatior..  and  .'■t-spi..nses 
to  requests  for  agency  records  under  th-; 
Freedom  cf  information  Act  (5  U.S.C. 
552)  or  Privacy  Act. 

d  The  term  "government 
information"  moans  information 
creatt^i,  collected,  p'-ccessed. 
disseminated,  or  disposed  cf  by  or  tar 
the  Federal  GovHmmer: 

e.  The  terir:   'govemnT*'  '  publication" 
means  information  wMi  h  ;S  published 
as  an  individual  document  at 
government  expense,  or  ps  r^^q-ired  by 
law.  (44  U.S.C.  1901) 

f.  The  term  "information"  meaiis  any 
communication  or  representation  of 
knowledge  such  as  facts,  data,  or 
opinions  in  any  medium  or  form, 
including  textual,  numerical,  graphic, 
cartographic,  narrative,  or  audiovisual 
forms. 

g.  The  term  "information 
dissemination  product"  moans  any 
book,  paper,  map,  macliinareadable 
material,  audiovisual  production,  or 
other  documentary  material,  regardless 
of  physical  form  or  characteristic, 
disseminated  by  an  agency  to  tlie 
public. 

h.  The  term  "information  life  cycle" 
means  the  stages  through  which 
information  passes,  typically 
cheractorized  as  creation  or  collection, 
processing,  dissemination,  use,  storage, 
and  disposition.     ^ 

i.  The  term  "information  resources 
management"  means  the  planning, 
budgeting,  organizing,  directing. 
training,  and  administrative  control 
associated  with  government  information 
resources.  The  term  encompasses  both 
information  itself  and  the  related 
resources,  such  as  personnel, 
equipment,  funds,  and  information 
technology, 

j.  The  tenn  "information  system" 
means  the  or^.^mized  collection, 
processing,  maintenance,  transmission, 
and  disseTrn.Tatior;  of  information  in 
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accordance  vv'i'h  def;:>id  prcxtHlures, 
whether  automated  or  manual. 

k.  The  term  "information  technology" 
means  the  hardware  and  software 
operated  by  a  Federal  agency  or  by  a 
contractor  of  a  Federal  agency  or  other 
organization  that  processes  information 
on  behalf  of  the  Federal  Government  to 
accomplish  a  Federal  function, 
regardless  of  the  technology  involved, 
whether  computers, 
telecommunications,  or  others.  It 
includes  automatic  data  processing 
equipment  as  that  term  is  defined  in 
Section  111(a)(2)  of  the  Federal  Property 
and  Administrative  Services  Act  of 
1949.  For  the  purposes  of  this  Circular, 
automatic  data  processing  and 
telecommunications  activities  related  to 
certain  critical  national  security 
missions,  as  defined  in  44  U.S.C. 
3502(2}  and  10  U.S  C.  2315,  are 
excluded. 

1.  The  term  "information  technology 
facility"  means  an  organized  grouping 
of  personnel,  hardware,  software,  and 
physical  facilities,  a  primary  function  of 
which  is  the  operation  of  information 
technology. 

m.  The  term  "major  information 
system"  means  an  information  system 
that  requires  special  continuing 
management  attention  because  of  its 
importance  to  an  agency  mission;  its 
high  development,  operating,  or 
maintenance  costs;  or  its  significant 
impact  on  the  administration  of  agency 
programs,  finances,  prs-'perty,  or  other 
resources. 

n.  The  term   "records    means  all 
books,  papers,  maps.  photog,-aphs, 
machine-readable  materials,  or  other 
documentary  materials,  regardless  of 
physical  form  or  characteristics,  made 
or  received  by  an  agency  of  the  United 
States  Government  under  Federal  law  or 
in  connection  with  the  transaction  of 
public  business  and  preserved  or 
appropriate  for  preservation  by  that 
agency  or  its  legitimate  successor  as 
evidence  of  the  organization,  functions, 
policies,  decisions,  procedures, 
operations,  or  other  activities  of  the 
government  or  because  of  the 
informational  value  of  the  data  in  them. 
Library  and  museum  material  made  or 
acquired  and  preserved  solely  for 
reference  or  exhibition  purposes,  extra 
copies  of  document.s  preserved  only  for 
convenience  of  reference  and  stocks  of 
publications  and  of  processed 
documents  are  not  included  144  U.S.C. 
3301) 

o.  The  term  "records  manageriient" 
means  the  planning,  controilir.g, 
directing,  organizing,  t.'aining, 
promoting,  and  other  managerial 
activities  involved  with  respert  to 
records  creation,  records  maintenance 


and  use,  and  records  disposition  in 
order  to  achieve  adequate  and  proper 
documentation  of  the  policies  and 
transactions  of  the  Federal  Government 
and  effective  and  economical 
management  of  agency  operations.  (44 
U.S.C.  2901(2)) 

7.  Basic  Considerations  and 
Assumptions: 

a.  The  Federal  Government  is  the 
largest  single  producer,  collector, 
consumer,  and  disseminator  of 
information  in  the  United  States. 
Because  of  the  extent  of  the 
government's  information  activities,  and 
the  dependence  of  those  activities  upon 
public  cooperation,  the  management  of 
Federal  information  resources  is  an 
issue  of  continuing  importance  to  all 
Federal  agencies,  State  and  local 
governments,  and  the  public. 

b.  Government  information  is  a 
valuable  national  resource.  It  provides 
the  public  with  knowledge  of  the 
government,  society,  and  economy — 
past,  present,  and  future.  It  is  a  means 
to  ensure  the  accountability  of 
government,  to  manage  the 
government's  operations,  to  maintain 
the  healthy  performance  of  the 
economy,  and  is  itself  a  commodity  in 
the  marketplace. 

c.  The  free  flow  of  information 
between  the  government  and  the  public 
is  essential  to  a  democratic  society.  It  is 
also  essentia!  that  the  government 
minimize  the  Federal  paperwork  burden 
on  the  public,  minimize  the  cost  of  its 
information  activities,  and  maximize  the 
usefulness  of  government  information. 

d.  In  order  to  minimize  the  cost  and 
maximize  the  usefulness  of  government 
information,  the  expected  public  and 
private  benefits  derived  from 
government  information  should  exceed 
the  public  and  private  costs  of  the 
information,  recognizing  that  the 
benefits  to  be  derived  from  government 
information  may  not  always  be 
quantifiable. 

e.  The  nation  can  benefit  from 
government  information  disseminated 
both  by  Federal  agencies  and  by  diverse 
nonfederal  parties,  including  State  and 
local  government  agencies,  educational 
and  other  not-for-profit  institutions,  and 
for-profit  organizations. 

f.  Because  the  public  disclosure  of 
government  information  is  essential  to 
the  operation  of  a  democracy, 
management  of  Federal  information 
resources  should  protect  the  public's 
right  of  acxess  to  government 
information. 

g.  The  individual's  right  to  privacy 
must  be  protected  in  Federal 
Government  information  activities 
involving  personal  information. 


h.  Systematic  attention  to  the 
management  of  government  records  is 
an  essential  component  of  sound  pubhc 
resources  management  which  ensures 
public  accountability.  Together  with 
records  preservation,  it  protects  the 
government's  historical  record  and 
guards  the  legal  and  financial  rights  of 
the  government  and  the  public. 

i.  Strategic  planning  is  basic  to  the 
op>eration  of  sound  government 
programs.  This  planning  ensures  that 
the  management  of  information 
resources  reflects  agency  strategic 
priorities  within  budgetary  limitations. 

j.  Because  State  and  local 
governments  are  important  producers  of 
government  information  for  many  areas 
such  as  health,  social  welfare,  labor, 
transportation,  and  education,  the 
Federal  Government  must  cooperate 
with  these  governments  in  the 
management  of  information  resources. 

k.  The  open  and  efficient  exchange  of 
scientific  and  technical  government 
information,  subject  to  applicable 
national  security  controls  and  the 
proprietary  rights  of  others,  fosters 
excellence  in  scientific  research  and 
effective  use  of  Federal  research  and 
development  funds. 

1.  Modem  information  technology 
presents  opportunities  to  improve  the" 
management  of  government  programs  to 
provide  better  service  to  the  public.  The 
availability  of  government  information 
in  diverse  media,  including  electronic 
formats,  permits  the  public  greater 
flexibility  in  using  the  information. 

m.  Federal  Government  information 
resources  management  policies  and 
activities  can  affect,  and  be  affected  by, 
the  information  policies  and  activities  of 
other  nations. 

8.  Policy — a.  Information 
Management  Policy 

(1)  Information  Management 
Planning.  Agencies  shall  plan  in  an 
integrated  manner  for  managing 
information  throughout  its  life  cycle. 
Agencies  shall: 

(a)  Consider,  at  each  stage  of  the 
information  life  cycle,  the  effects  of 
decisions  and  actions  on  other  stages  of 
the  life  cycle,  particularly  those 
concerning  information  dissemination: 

(b)  Consider  the  effects  of  their 
actions  on  members  of  the  public  and 
ensure  consultation  with  the  public  as 
appropriate; 

(c)  Consider  the  effects  of  their  actions 
on  State  and  local  governments  and 
ensure  consultation  with  those 
governments  as  appropriate; 

(d)  Seek  to  satisfy  new  information 
needs  through  interagency  or 
intergovernmental  sharing  of 
information,  or  through  commercial 
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sci.rces,  where  appropnata.  tyjfore 
creating  or  cclltjct.ng  new  infirma'jon; 

(e)  Intavrate  p-ianmnji^  for  '.nfonr.at.cn 
syst-iT^s  "A-'.th  pians  for  rescarre 
-:'.'. '.ca'. en  and  ust",  mclad-ir.si  bud(£t)i;ng. 
.j':-;i.;s.i.c-n.  and  use  cf  infonnation 
'-{  hnology; 

[■?,  Tr-..p.  pGrsonr.Pi  in  skills 
apprjpnaitj  to  managrfmetit  of 
infoonatira; 

(g)  Protect  govenunent  lafarmation 
commensurate  with  the  risk  and 
magnitude  of  harm  that  couid  result 
from  the  loss,  mi»ase.  or  unauthcnx^d 
acc9S8  to  or  modification  of  such 
information. 

(h)  Use  voi'^ntary  standards  anii 
Feder'il  Lnfcrmation  Pro<-es,s.r.g 
Standards  where  appr':jpna*s  or 
reauired, 

(i)  Consider  the  effects  of  their  actions 
on  the  privacy  nghts  of  mdividaals,  and 
ensure  ti-;al  appropriate  legdl  and 
technical  safevuards  >are  implemented; 

(j)  Record,  preserve,  and  make 
ar.cessibia  sufficient  information  to 
ensure  the  management  and 
accountability  of  agency  programs,  and 
to  protect  the  legai  and  financial  rights 
of  the  Federal  Government, 

(k)  Incorporate  records  manaeemer.t 
and  archival  functions  into  the  design, 
development,  and  implementation  of 
informatjon  systems, 

(1)  Provide  for  pubhc  access  to  records 
where  required  or  appropriate. 

(2)  Information  Collection.  Agencies 
shall  collect  or  create  only  that 
information  necessary  for  the  proper 
performance  of  agency  functions  and 
which  has  practical  uulity 

(3)  Electronic  Information  Collection. 
Agencies  shall  use  electr'jnic  collection 
techniques  where  such  techniques 
reduce  burden  on  the  public,  increase 
efficiency  of  government  programs, 
reduce  costs  to  the  government  and  the 
public,  ancL'or  provide  better  service  to 
the  public.  Conditions  favorable  to 
electronic  collection  include: 

(a)  The  information  collection  seeks  a 
large  volume  of  data  and/or  reaches  a 
laree  proportion  of  the  public; 

(b)  The  information  collection  recurs 
frequently; 

(c)  The  structure,  format,  and/or 
definition  of  the  information  sought  by 
the  information  collection  does  not 
change  significantly  over  several  years; 

(d)  The  agency  routinely  converts  the 
information  collected  to  electronic 
format; 

(e)  A  substantial  number  of  Lt.a 
affected  public  are  knovm  to  have  ready 
access  to  the  necessary  information 
technology  and  to  maintain  the 
information  in  electronic  form; 

(f)  Conversion  to  electronic  reporting, 
if  mandatory,  will  not  impose 


substantial  costs  or  otlier  advene  effects 
on  the  public,  especially  State  and  local 
governments  and  small  business 
entitiM. 

(4)  Records  iVfancgeme.iJ  Agencies 
shall: 

(a)  Ensure  that  records  menaiemen^ 
programs  provide  adequate  and  proper 
documentation  of  agency  activities; 

(b)  Ensure  the  ability  to  access  records 
regardless  of  form  or  medium; 

(c)  In  a  timely  fashion.  estabUsh,  ar.i 
obtain  the  approval  of  the  Archivist  of 
the  United  States  for.  retention 
schedules  for  Federal  records;  and 

(d)  Provide  training  and  guidance  es 
appropriate  to  ail  agency  officials  ana 
employees  and  contractors  regarding 
their  Federal  records  management 
responsibilities. 

(5)  Providing  Information  to  the 
Public.  Agencies  have  a  responsibility  to 
provide  information  to  the  public 
consistent  with  their  m.issions  Agencies 
shall  discharge  this  responsibility  by 

(a)  Providing  information,  as  required 
by  law,  describing  agency  organization. 
activities,  programs,  meetings,  systems 
of  records,  and  other  information 
holdings,  and  how  the  public  m.ay  gam 
access  to  agency  information  resources, 

(b)  Providing  access  to  agency  records 
under  provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 
subject  to  the  protections  and 
limitations  provided  for  in  these  Acts, 

(c)  Provimng  such  other  infoanation 
as  is  necessary  or  appropriate  for  the 
proper  performance  of  agency  functions; 
and 

(d)  In  determining  whether  and  how 
to  disseminate  information  to  the 
public,  agencies  shall: 

(i)  Disseminate  information  in  a 
manner  that  achieves  the  best  balance 
between  the  goals  of  maximizing  the 
, usefulness  of  the  information  and 
minimizing  the  cost  to  the  government 
and  the  public; 

(ii)  Disseminate  information 
dissemination  products  on  equitable 
and  timely  terms; 

(iii)  Take  advantage  of  all 
dissemination  channels.  Federal  and 
nonfederal,  including  Slate  and  local 
governments,  libraries  and  private 
sector  entities,  in  discharging  agency 
information  dissemination 
responsibilities; 

(iv)  Help  the  public  locate 
government  information  maintained  by 
or  for  the  agency. 

(6)  Information  Dissemination 
Management  System.  Agencies  shall 
maintain  and  implement  a  management 
system  for  all  information  dissemination 
products  which  shall,  at  a  minimum: 

(a)  Assure  that  information 
dissemination  products  are  necessary 


for  proper  performance  of  agen'-y 
functions  (44  U.S. C.  1108): 

(b)  Consider  vvhe'her  %,i  ir 
dissemination  product  availaoie  trom 
other  Federal  or  nonfederal  sources  is 
equivalent  to  an  agency  information 
dissemination  pre  ijct  and  raasonably 
fijlfills  the  dlssemina'ion 
responsibilities  of  the  agr-ncy: 

(r)  E.-tabliSh  and  maintain  inventories 
of  all  agency  informa'ior  dissemination 
products; 

(d)  Develop  such  other  aids  to 
locating  agency  infr.,-matlon 
dissemination  products  including 
catalogs  and  directones.  as  may 
reasonably  achieve  agency  information 
d;ssem;uiation  objectives; 

(e]  Identify  in  information 
dissemination  products  the  source  cf 
the  inform.ation,  if  from  another  agency; 

(fl  Ensure  that  members  of  the  public 
with  disabilities  wnom  the  agency  has 
a  respcnsibility  to  inform  have  a 
reasonable  ability  to  access  the 
information  dissemination  products; 

(g]  Ensure  that  government 
publications  are  made  available  to 
depository  libraries  through  the 
facilities  of  the  Govemm.enl  PrinUxig 
Office,  as  required  by  law  {44  U.S.C 
Part  19); 

(h)  Provide  electronic  information 
dissem.ination  products  to  the 
Government  Printing  Office  for 
distribution  to  depository  libraries; 

(i)  Establish  and  maintain 
com.munications  with  members  of  the 
public  and  with  State  and  local 
governments  so  that  the  agency  creates 
information  dissemination  products  that 
meet  their  respective  reeds; 

())  Provide  adequate  notice  whon 
initiating,  subst.antiaily  m.odifying.  or 
terminating  significant  information 
dissemination  products;  and 

(k)  Ensure  that,  to  the  extent  existing 
inform.alion  disseminat.cn  policies  or 
practices  are  irronsistent  with  the 
requi.-ements  of  tiiis  Circular,  a  prompt 
and  orderly  transition  to  compliance 
with  the  requirem.ents  of  this  Circular  is 
made. 

(7)  Avoiding  Improperly  Bestrictive 
Practices.  Agencies  shall: 

(a)  Avoid  establishing,  or  permitting 
others  to  establish  on  their  behalf, 
exclusive,  restricted,  or  other 
distribution  arrangements  that  interfare 
with  the  availability  of  information 
dissemination  products  on  a  timely  and 
equitable  basis; 

(b)  Avoid  establishing  restrictions  or 
regulations,  including  the  charging  of 
fees  or  royalties,  on  the  reuse,  resale,  or 
redisseminaticn  of  Fede'^al  in.^srraation 
dissemlnatior  products  by  the  public; 
and, 


(c)  Set  user  i.niT-f^_  !S  for  inJ.jnLution 
dissemination  products  at  s  ;•>.<! 
sufficient  to  recover  the  coii  J. 
dissemination  but  no  higher.  T;  - .   .. dl 
exclude  from  calculation  of  the  cnarges 
costs  associated  with  original  collection 
and  processing  of  the  information. 
Exceptions  to  this  policy  are: 

(i)  Where  statutory  requirements  are 
at  variance  with  the  policy; 

(ii)  Where  the  agency  collects, 
processes,  and  dissemir.ates  ire 
information  for  the  ber.tfu    f  *«  specific 
identifiable  group  beycr,  '  'he  benefit  to 
the  general  public; 

(iii)  Where  the  agen.-:}  p'.ar:s  to 
establish  user  charges  at  less  than  i  ost 
of  dissemination  because  of  a 
determination  that  higher  charges 
would  constitute  a  significant  barrier  to 
properly  performing  the  agpnry's 
functions,  including  '««!  hi.ng  mec-ih^-rs 
of  the  public  whom  the  6i  -in  v  r.d?.  a 
responsibility*'"  -.nfinr   or 

(iv)Whp-«  she  L:;r.*i  lor  ot  0MB 
determines  an  exr»puon  is  warronted. 

(8)  Electronic  Iniirmaticn 
DisservinaUcn  Azencies  shall  use 
electronic  media  and  fo'-rnats.  including 
public  networks,  as  appropriate  and 
within  budgetar}-  constraints,  in  order  to 
make  government  information  more 
easily  accessible  and  useful  to  the 
public:.  The  use  cf  electronic  rr-e<iia  ar.d 
formats  for  inforTnation  dissemma'aon  iS 
appropriate  under  the  following 
conditions: 

(a)  "'he  agent  y  advelops  and 
maintains  the  information 
electronir.aliy; 

(b)  Electronic  med:a  or  f;jrmais  are 
praciir^l  and  cost  effective  ways  to 
provide  public  access  to  a  large,  highly 
detailed  volume  of  information; 

(r)  The  agency  disseminates  the 
product  frequently; 

(d)  The  agency  knows  a  substantial 
portion  of  users  have  r«edv  access  to  the 
necessary  information  toch  v.Jogy  and 
training  to  use  electronic  information 
dissemination  products; 

(e)  A  change  to  electronic 
dissemination,  as  the  sole  means  of 
disseminating  the  product,  will  not 
impose  substantial  acquisition  or 
training  costs  on  users,  especially  State 
and  local  governments  and  small 
business  entities. 

(9)  Safeguards.  Agencies  shall: 

(a)  Ensure  that  information  is 
protected  commensurate  with  the  risk 
and  magnitude  of  the  harm  that  would 
result  from  the  loss,  misuse,  or 
unauthorized  access  to  or  modification 
of  such  information; 

(b)  Limit  the  collection  of  information 
which  identifies  individuals  to  that 
which  is  legally  authorized  and 


necessary  for  the  proper  performance. of 
agency  functions; 

(c)  Limit  the  sharing  of  information 
that  identifies  individuals  or  contains 
proprietary  information  to  that  which  is 
legally  authorized,  and  impose 
appropriate  conditions  on  use  where  a 
continuing  obligation  to  ensure  the 
confidentiality  of  the  information  exists; 

(d)  Provide  individuals,  upon  request, 
access  to  records  about  them  meiintained 
in  Privac  \  At  sv  stems  of  records,  and 
permit  them  to  amend  such  records  as 
are  in  error  consistent  with  the 
provisions  of  the  Privacy  Act. 

b.  Information  Systems  and 
Information  Technology  Management. 
(ITiis  Section  is  unaffected  by  this 
revision,  See  50  FR  52730  (December 
24,  1985).) 

9.  Assignment  of  Responsibilities — a. 
All  Federal  Agencies.  The  head  of  each 
agency  shall: 

(1)  Have  primary  responsibihty  for 
managing  agency  information  resources; 

(2)  Ensure  that  the  information 
policies,  principles,  standards, 
guidelines,  rules,  and  regulations 
prescribed  by  0MB  are  implemented 
appropriately  within  the  agency; 

13)  Develop  internal  agency 
information  policies  and  procedures 
and  oversee,  evaluate,  and  otherwise 
periodically  review  agency  information 
resources  management  activities  for 
conformity  with  the  policies  set  forth  in 
this  Circular; 

(4)  Develop  agency  policies  and 
procedures  that  provide  for  timely 
acquisition  of  required  information 
technology; 

(5)  Maintain  an  inventory  of  the 
agencies'  major  information  systems  and 
information  dissemination  programs; 

(6)  Create,  maintain,  and  dispose  of  a 
record  of  agency  activities  in  accordance 
with  the  Federal  Records  Act  of  1950,  as 
amended; 

(7)  Identify  to  the  Director,  0MB, 
statutory,  regulatory,  and  other 
impediments  to  efficient  management  of 
Federal  information  resources  and 
recommend  to  the  Director  legislation, 
policies,  procedures,  and  other  guidance 
to  improve  such  management; 

(8)  Assist  0MB  in  the  performance  of 
its  functions  under  the  PRA  including 
making  services,  personnel,  and 
facilities  available  to  0MB  for  this 
purpose  to  the  extent  practicable; 

(9)  Appoint  a  senior  official,  as 
required  by  44  U.S.C.  3506(b),  who  shall 
report  directly  to  the  agency  head  to 
carry  out  the  responsibilities  of  the 
agency  under  the  PRA.  The  head  of  the 
agency  shall  keep  the  Director,  OMB, 
advised  as  to  the  name,  title,  authority, 
responsibilities,  and  organizational 
resources  of  the  senior  official.  For 


purposes  of  this  paragraph,  miUtary 
departments  and  the  Office  of  the 
Secretary  of  Defense  may  each  appoint 
one  official. 

(10)  Designate  an  office  with 
responsibility  for  management  oversight 
of  agency  audiovisual  productions  and 
establish  an  appropriate  program  for  the 
management  of  audiovisual 
productions,  facilities,  and  activities  in 
conformance  with  the  requirements 
contained  at  36  CFR  1232.4. 

(11)  Direct  the  senior  official 
appointed  pursuant  to  44  U.S.C.  3506(b) 
to  monitor  agency  compliance  with  the 
poUcies,  procedures,  and  guidance  in 
this  Circular.  Acting  as  an  ombudsman, 
the  senior  official  shall  consider  alleged 
instances  of  agency  failure  to  comply 
with  this  Qrcular  and  recommend  or 
take  corrective  action  as  appropriate. 
The  senior  official  shall  report  annually, 
not  later  than  February  1st  of  each  year, 
to  the  Director  those  instances  of  alleged 
failure  to  comply  with  this  Circular  and 
their  resolution. 

b.  Department  of  State.  The  Secretary 
of  State  shall: 

(1)  Advise  the  Director,  OMB,  on  the 
development  of  United  States  positions 
and  policies  on  international 
information  policy  issues  affecting 
Federal  Government  information 
activities  and  ensure  that  such  positions 
and  poUcies  are  consistent  with  Federal 
information  resources  management 
poUcy; 

(2)  Ensure,  in  consultation  with  the 
Secretary  of  Commerce,  that  the  United 
States  is  represented  in  the  development 
of  international  information  technology 
standards,  and  advise  the  Director, 
OMB,  of  such  activities. 

c.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall: 

(1)  Develop  and  issue  Federal 
Information  Processing  Standards  and 
guidelines  necessary  to  ensure  the 
efficient  and  effective  acquisition 
management  security,  and  use  of 
information  technology; 

(2)  Advise  the  Director,  OMB,  on  the 
development  of  policies  relating  to  the 
procurement  and  management  of 
Federal  tele-communications  resources; 

(3)  Provide  OMB  and  the  agencies 
with  scientific  and  technical  advisory 
services  relating  to  the  development  and 
use  of  information  technology; 

(4)  Conduct  studies  and  evaluations 
concerning  telecommunications 
technology,  and  concerning  the 
improvement,  expansion,  testing, 
operation,  and  use  of  Federal  tele- 
communications systems  and  advise  the 
Director,  OMB,  and  appropriate 
agencies  of  the  recommendations  that 
result  from  such  studies; 
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(5)  Develop,  in  consultation  with  the 
Secretary  of  Slate  and  the  Director  of 
OMB.  plans,  policies,  and  programs 
relating  to  international 
telecommunications  issues  affecting 
government  information  activities; 

(6)  Identify  needs  for  standardization 
of  telecommunications  and  information 
processing  technology,  and  develop 
standards,  in  consultation  with  the 
Secretar)'  of  Defense  and  the 
Administrator  of  General  Services,  to 
ensure  efficient  spplication  of  such 
technology: 

(7)  Ensure  that  th?  Federal 
Government  is  represented  in  the 
development  of  national  and,  in 
consultation  with  the  Secretary  of  State, 
international  information  technology 
standards,  and  advise  the  Director, 
OMB,  of  such  activities. 

d.  Department  of  Defense.  The 
Secretar}-  of  Defense  shall  develop,  in 
consultation  with  the  Administrator  of 
General  Services,  uniform  Federal 
telecommunications  standards  and 
guidelines  to  ensure  national  security, 
emergency  preparedness,  and  continuity 
of  government. 

e.  General  Services  Administration. 
The  Administrator  of  General  Services 
shall: 

(1)  Advise  the  Director,  OMB,  and 
agency  heads  on  matters  affecting  the 
procurement  of  information  technology; 

(2)  Coordinate  and,  when  required, 
provide  for  the  purchase,  lease,  and 
maintenance  of  information  technology 
reouired  by  Federal  agencies; 

(3)  Develop  criteria  for  timely 
procurement  of  information  technology 
and  delegate  procurement  authority  to 
agencies  that  comply  with  the  criteria; 

(4)  Provide  guidelines  and  regulations 
for  Federal  agencies,  as  authorized  by 
law,  on  the  acquisition,  maintenance, 
and  disposition  of  information 
technology; 

(5)  Develop  policies  and  guidelines 
that  facilitate  the  sharing  of  information 
technology  among  agencies  as  required 
by  this  Circular; 

(6)  Review  agencies'  information 
resources  management  activities  to  meet 
the  objectives  of  the  triennial  reviews 
required  by  the  PRA  and  report  the 
results  to  the  Director,  OMB; 

(7)  Manage  the  Automatic  Data 
Processing  Fund  and  the  Federal 
Telecommunications  Fund  in 
accordance  with  the  Federal  Property 
and  Administrative  Services  Act  as 
amended; 

(8)  Establish  procedures  for  approval, 
implementation,  and  dissemination  of 
Federal  telecommunications  standards 
and  guidelines  and  for  implementation 
of  Federal  Information  Processing 
Standards 


f.  Office  of  Personnel  Management. 
The  Director,  Office  of  Personnel 
Management,  shall: 

(1)  Develop  and  conduct  training 
programs  for  Federal  personnel  on 
information  resources  management 
including  end-user  computing; 

(2}  Evaluate  f)eriodically  future 
personnel  management  and  staffing 
requirements  for  Federal  information 
resources  management; 

(3)  Establish  personnel  security 
poUcies  and  develop  training  programs 
for  Faderal  personnel  associated  with 
the  design,  operation,  or  maintenance  of 
information  systems. 

g.  National  Archives  and  Records 
Administration.  The  Archivist  of  the 
United  States  shall: 

(1)  Administer  the  Federal  records 
management  program  in  accordance 
with  the  National  Archives  and  Records 
Act; 

(2)  Assist  the  Director,  OMB,  in 
developing  standards  and  guidelines 
relating  to  the  records  management 
program. 

h.  Office  of  Management  and  Budget. 
The  Director  of  the  Office  of 
Management  and  Budget  shall: 

(1)  Provide  overall  leadership  and 
coordination  of  Federal  information 
resources  management  within  the 
executive  branch; 

(2)  Serve  as  the  President's  principal 
adviser  on  procurement  and 
management  of  Federal 
telecommunications  systems,  and 
develop  and  establish  policies  for 
procurement  and  management  of  such 
systems; 

(3)  Issue  policies,  procedures,  and 
guidelines  to  assist  agencies  in 
achieving  integrated,  effective,  and 
efficient  information  resources 
management: 

(4)  Initiate  and  review  proposals  for 
changes  in  legislation,  regulations,  and 
agency  procedures  to  improve  Federal 
information  resources  management; 

(5)  Review  and  approve  or  disapprove 
agency  proposals  for  collection  of 
information  from  the  public,  as  defined 
by  5  CFR  1320.7; 

(6)  Develop  and  publish  annually  in 
consultation  with  the  Administrator  of 
General  Services,  a  five-year  plan  for 
meeting  the  information  technology 
needs  of  the  Federal  Government; 

(7)  Evaluate  agencies'  information 
resources  management  and  identify 
cross-cutting  information  policy  issues 
through  the  review  of  agency 
information  programs,  information 
collection  budgets,  information 
technology  acquisition  plans,  fiscal 
budgets,  and  by  other  means; 

(8)  Provide  policy  oversight  for  the 
Federal  records  management  function 


condut  ted  by  Ihp  National  Archives  and 
Records  Adrnm-.strafion  and  coordinate 
records  management  policies  and 
programs  with  other  information 
activities, 

(9)  Review,  with  the  advice  and 
a.ssisfance  of  the  Administrator  of 
General  Services,  selected  agencies' 
information  resources  management 
activities  to  meet  the  objectives  of  the 
tiienniai  reviews  required  by  the  ?R.\, 

(10)  Review  agencies'  policies, 
practices,  and  programs  pertaining  to 
the  security,  protection,  sharing,  and 
disclosure  of  information,  in  order  to 
ensure  compliance  with  the  Privacy  Act 
and  related  statutes, 

(11)  Resolve  information  technology 
procurement  disputes  between  agencies 
and  the  General  Services 
Administration  pursuant  to  Section  111 
of  the  Federal  Property  and 
Administrative  Services  Act; 

(12)  Review  proposed  U.S. 
Government  Position  and  Policy 
statements  on  international  issues 
affecting  Federal  Government 
information  activities  ar,d  advise  the 
Secretary  of  State  as  to  their  consistency 
with  Federal  information  resources 
management  policy. 

10.  0\'ersight: 

a.  The  Director,  OMB,  will  use 
information  technology  planning 
reviews,  fiscal  budget  reviews, 
information  collec:tion  budget  reviews, 
management  reviews.  OS.*,  reviews  of 
agency  information  resources 
managerr.ent  measures,  and  such  other 
measures  as  he  deems  necessary  to 
evaluate  the  adequacy  and  efficiency  of 
each  agency's  information  resoun:es 
management  and  ccmpiianc**  with  this 
Circular, 

b.  The  Director,  OMB,  ma)\  upon 
v\Titten  request  of  an  agency,  grant  a 
waiver  from  partiruiar  requirements  of 
this  Circular.  Requests  for  waivers  must 
detail  the  reasons  why  a  particular 
waiver  is  sought,  identify  t^he  duration 
of  the  waiver  sought,  and  include  a  plan 
for  the  prompt  and  orderly  transition  to 
full  compliance  with  the  requirements 
of  this  Circular,  Notice  of  each  waiver 
request  shall  be  published  promptly  by 
the  agency  in  the  Federal  Register,  wiih 
a  copy  of  the  waiver  requc-t  made 
available  to  the  pubhc  en  request, 

11,  Effectiveness:  This  Circular  is 
effective  upon  issuance.  Nothing  m  this 
Circular  shall  be  construed  to  confer  a 
private  right  of  action  on  any  person 

12   InquiFiPs:  All  questions  or 
inquiries  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC.  20503. 
Telephone:  (202!  395-^814. 
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13.  Sunset  Review  Date  OMB  will 
review  this  Circular  three  years  from  the 
date  of  issuance  to  ascertain  its 

effectiveness. 

Appendix  I  hi  <)'♦?  <.!;vul*>r  No    *    i  ;u 

Federc]  Agency  Responsibilities  for 
Maintaining  Records  About  Individuals 

1.  Purpose  and  Scope.  This  Appendix 
describes  agency  responsibilities  for 
implementing  the  reporting  and 
publication  reqmraments  of  the  Privacy 
Act  of  1974,  5  U.S.C.  552a,  as  amended 
(hereinafter  "the  Act").  It  applies  to  all 
agencies  subject  to  the  Act.  Note  that 
this  Appendix  does  not  rescind  other 
guidance  OMB  has  issued  to  help 
agencies  interpret  the  Privacy  Act's 
provisions,  e.g.,  Privacy  Act  Guidelines 
(40  FR  28949-28978,  July  9, 1975),  or 
Final  Guidance  for  Conducting 
Matching  Programs  (54  FR  at  25819, 
Juno  19, 1989). 

2.  Definitions. 

a.  The  terras  "agency."  "individual," 
"maintain,"  "record,"  "system  of 
records,"  and  "routine  use,"  as  used  in 
this  Appendix,  are  defined  in  the  Act  (5 
U.S.C.  552a(a)). 

b.  Matching  Agency.  Generally,  the 
Recipient  Federal  agency  (or  the  Federal 
source  agency  ia  a  match  conducted  by 
a  nonfederal  agency)  is  the  matching 
agency  and  is  responsible  for  meeting 
the  reporting  and  publication 
requirements  associated  with  the 
matching  program.  However,  in  large, 
multi-agency  matching  programs,  where 
the  recipient  agency  is  merely 
performing  the  matches  and  the  benefit 
accrues  to  the  source  agencies,  the 
partners  should  assign  responsibility  for 
compliance  with  the  administrative 
requirements  in  a  fair  and  reasonable 
way.  This  may  mean  having  the 
matching  agency  carry  out  these 
requirements  for  all  parties,  having  one 
participant  designated  to  do  so,  or 
having  each  source  agency  do  so  for  its 
own  matching  program(s). 

c.  Nonfederal  Agency.  Nonfederal 
agencies  are  State  or  local  gDvemmenlal 
agencies  recei\'ing  records  from  a 
Federal  agency's  automated  system  of 
records  to  be  used  in  a  matching 
program. 

d.  Recipient  Agency.  Recipient 
agencies  are  Federal  agencies  or  their 
contractors  receiving  automated  records 
from  the  Privacy  Act  systems  of  records 
of  other  Federal  agencies,  or  from  State 
or  local  governments,  to  be  used  in  a 
matching  program  as  defined  in  the  Act. 

e.  Source  Agency.  A  source  agency  is 
a  Federal  agency  that  discloses 
automated  records  from  a  system  of 
ieccrds  to  another  Federal  agency  or  to 
d  .^t«te  or  local  agency  to  be  used  in  a 


matching  program.  It  is  also  a  State  or 
local  agency  that  discloses  records  to  a 
Federal  agency  for  use  in  a  matching 
program. 

3.  Assignment  of  Responsibilities. 

a.  All  Federal  Agencies.  In  addition  to 
meeting  the  agency  requirements 
contained  in  the  Act  and  the  specific 
reporting  and  publication  requirements 
detailed  in  this  Appendix,  the  head  of 
each  agency  shall  ensure  that  the 
following  reviews  are  conducted  as 
often  as  specified  below,  and  be 
prepared  to  report  to  the  Director,  OMB, 
the  results  of  such  reviews  and  the 
corrective  action  taken  to  resolve 
problems  uncovered.  TTie  head  of  each 
agency  shall: 

(1)  Section  (nrt)  Contracts.  Review 
every  two  years  a  random  sample  of 
agency  contracts  that  provide  for  the 
maintenance  of  a  system  of  records  on 
behalf  of  the  agency  to  accomplish  an 
agency  function,  in  order  to  ensure  that 
the  wording  of  each  contract  makes  the 
provisions  of  the  Act  binding  on  the 
contractor  and  his  or  her  employees. 
(See  5  use.  552a(m)(l)) 

(2)  Recordkeeping  Practices.  Review 
annually  agency  recordkeeping  and 
disposal  policies  and  practices  in  order 
to  assure  compliance  with  the  Act, 
paying  particular  attention  to  the 
maintenance  of  automated  records. 

(3)  Routine  Use  Disclosures.  Review 
every  four  years  the  routine  use 
disclosures  associated  with  each  system 
of  records  in  order  to  ensure  that  the 
recipient's  use  of  such  records 
continues  to  be  compatible  with  the 
purpose  for  which  the  disclosing  agency 
collected  the  information. 

(4)  Exemption  of  Systems  of  Records. 
Review  every  four  years  each  system  of 
rocords  for  which  the  agency  has 
promulgated  exemption  rules  pursuant 
to  Section  (j)  or  (k)  of  the  Act  in  order 

to  determine  whether  such  exemption  is 
still  needed. 

(5)  Matching  Programs.  Review 
annually  each  ongoing  matching 
program  in  which  the  agency  has 
participated  during  the  year,  either  as  a 
source  or  as  a  matching  agency,  in  order 
to  ensure  that  the  requirements  of  the 
Act,  the  OMB  guidance,  and  any  agency 
regulations,  operating  instractions,  or 
guidelines  have  been  met. 

(6)  Privacy  Act  Training.  Review 
annually  agenc)'  training  practices  in 
order  to  ensure  that  all  agency 
personnel  are  familiar  with  the 
requirements  of  the  Act,  H-ilh  the 
agency's  implementing  regulation,  and 
with  any  special  requirements  of  their 
specific  jobs. 

(7)  Violations.  Review  annually  the 
actions  of  agency  personnel  that  have 
resulted  either  in  the  agency  being 


found  civilly  liable  under  Section  (g)  of 
the  Act,  or  an  employee  being  found 
criminally  liable  under  the  previsions  nf 
Section  (i)  of  the  Act.  in  order  to 
determine  the  extent  of  the  problem  and 
to  find  the  most  effective  way  to  prevent 
recurrence  of  the  problem. 

(8)  Systems  of  Records  Notices 
Review  annually  each  system  of  records 
notice  to  ensure  that  it  accurately 
describes  the  system  of  records.  Where 
minor  changes  are  needed,  e.g.,  the 
name  of  the  system  manager,  ensure  that 
an  amended  notice  is  published  in  the 
Federal  Register.  Agencies  may  choose 
to  make  one  annual  comprehensive 
publication  consolidating  such  minnr 
changes.  This  requirement  is 
distinguished  from  and  in  addition  to 
the  requirement  to  report  to  OMB  and 
Congress  significant  changes  to  systems 
of  records  and  to  publish  those  changes 
in  the  Federal  Register  (See  paragraph 
4c  of  this  Appendix). 

b.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall,  consistent 
with  guidelines  issued  by  the  Director. 
OMB.  develop  and  issue  standards  and 
guidelines  for  ensuring  the  security  of 
information  protected  by  the  Act  in 
automated  information  systems. 

c.  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration.  These  agencies  shall, 
consistent  with  guideli'hes  issued  by  the 
Director.  OMB.  ensure  that  instructions 
are  issued  on  what  agencies  must  do  in 
order  to  comply  with  the  requirements 
of  Section  (m)  of  the  Act  when 
contracting  for  the  operation  of  a  system 
of  records  to  accomplish  an  agency 
purpose. 

d.  Office  of  Personnel  Management. 
The  Director  of  the  Office  of  Personnel 
Management  shall,  consistent  with 
guidelines  issued  by  the  Director,  OMB: 

(1)  Develop  and  maintain 
govemmentwide  standards  and 
procedures  for  civilian  p)€rsonnel 
information  processing  and 
recordkeeping  directives  to  assure 
conformance  with  the  Art. 

(2)  Develop  and  conduct  Privacy  Act 
training  programs  for  agency  personnel, 
including  both  the  conduct  of  courses  in 
various  substantive  areas  (e.g., 
administrative,  information  technology) 
and  the  development  of  materials  that 
agencies  can  use  in  their  o-ati  courses. 
The  assignment  of  this  responsibility  to 
0PM  does  not  affect  the  responsibility 
of  individual  agency  heads  for 
developing  and  conducting  training 
programs  tailored  to  the  specific  needs 
of  their  own  personnel. 

e.  National  Archives  and  Records 
Administration.  The  Archivist  of  the 
United  States  through  the  Office  of  the 
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Federai  Register,  shaii,  consistent  with 
^^^ide; ..".■lS  issued  by  the  Director,  OMB: 

(1)  Issue  instructions  on  the  format  of 
ihe  agency  notices  and  rules  required  to 
be  published  under  the  Act. 

(2)  Compile  and  publish  every  two 
years,  the  rules  promulgated  under  5 
U.S.C.  552a(f)  and  agency  notices 
published  under  5  U.S.C.  552a(e)(4)  in 
a  form  available  to  the  public  at  low 
cost. 

(3)  Issue  procedures  governing  the 
transfer  of  records  to  Federal  Records 
Centers  for  storage,  processing,  and 
servicing  pursuant  to  44  U.S.C.  3103. 
For  purposes  of  the  Act,  such  records 
are  considered  to  be  maintained  by  the 
agency  that  deposited  them.  The 
Archivist  may  disclose  deposited 
records  only  according  to  the  access 
rules  established  by  the  agency  that 
deposited  them. 

I.  Office  of  Management  and  Budget. 
The  Director  of  the  Office  of 
Management  and  Budget  will: 

(1)  Issue  guidelines  and  directives  to 
the  agencies  to  implement  the  Act. 

(2)  Assist  the  agencies,  at  their 
request,  in  implementing  their  Privacy 
Act  programs. 

(3)  Review  new  and  altered  system  of 
records  and  matching  program  reports 
submitted  pursuant  to  Section  (o)  of  the 
A'-t. 

(4)  Compile  the  biennial  report  of  the 
President  to  Congress  in  accordance 
with  Section  (s)  of  the  Act. 

(5)  Compile  and  issue  a  biennial 
report  on  the  agencies'  implementation 
of  the  computer  m.atching  provisions  of 
the  Privacy  Act,  pursuant  to  Section 
(u)(6)oftheAct. 

4.  Reporting  Requirements.  (See  Table 
1  at  the  end  of  this  Appendix  for  due 
dates  and  recipient  addresses.) 

a  Biennial  Privacy  Act  Report.  To 
provide  the  necessary  information  for 
the  biennial  report  of  the  President, 
agencies  shall  submit  a  biennial  report 
to  OMB,  covering  their  Privacy  Act 
activities  for  the  calendar  years  covered 
by  the  reporting  period.  The  exact 
format  of  the  report  will  be  established 
by  OMB.  At  a  minimum,  however, 
agencies  should  collect  and  be  prepared 
to  report  the  following  data  on  a 
calendar  year  basis: 

(1)  A  listing  of  publication  activity 
during  each  year  showing  the  following: 

*  Total  Number  of  Systems  of  Records 

(Exempt/NonExempt) 

•  Number  of  New  Systems  of  Records 

Added  (Exempt/NonExempt) 

•  Number  Routine  Uses  Added 

•  Number  Exemptions  Added  to 

Existing  Systems 

*  Number  Exemptions  Deleted  from 

Existing  Systems 

*  Total  Number  of  Automated  Systems 

of  Records  (Exempt/NonExempt) 


The  agency  should  provide  a  brief 
narrative  describing  those  activities  in 
detail,  e.g..  "the  Department  added  a 
(k)(l)  exemption  to  an  existing  system  of 
records  entitled  "Investigative  Records 
of  the  Office  of  Investigations;"  or  "the 
agency  added  a  new  routine  use  to  a 
system  of  records  entitled  "Employee 
Health  Records"  that  would  permit 
disclosure  of  health  data  to  researchers 
under  contract  to  the  agency  to  perform 
workplace  risk  analysis." 

(2)  A  brief  description  of  any  public 
comments  received  on  agency 
publication  and  implementation 
activities,  and  agency  response. 

(3) Number  oiaccess  and  amendment 
requests  from  record  subjects  citing  the 
Privacy  Act  that  were  received  during 
the  calendar  year  of  the  report.  Also  the 
disposition  of  requests  from  any  year 
that  were  completed  during  the  calendar 
year  of  the  report: 

•  Totai  Number  of  Access  Requests 
Number  Granted  in  Whole 
Number  Granted  in  Part 
Number  Wholly  Denied 

Number  For  Which  No  Record  Found 

*  Total  Amendment  Requests 
Number  Granted  in  Whole 
Number  Granted  in  Part 
Number  Wholly  Denied 

•  Number  of  Appeals  of  Denials  of 

Access 
Number  Granted  in  Whole 
Number  Granted  in  Part 
Number  Wholly  Denied 
Number  For  Which  No  Record  Found 

*  Number  of  Appeals  of  Denials  of 

Amendment 
Number  Granted  in  Whole 
Number  Granted  in  Part 
Number  Wholly  Denied 

(4)  Number  of  instances  in  which 
individuals  brought  suit  under  section 
(g)  of  the  Privacy  Act  against  the  agency 
and  the  results  of  any  such  litigation 
that  resulted  in  a  change  to  agency 
practices  or  affected  guidance  issued  by 
OMB. 

(5)  Results  of  any  reviews  undertaken 
in  response  to  paragraph  3a  of  this 
Appendix. 

(6)  Description  of  agency  Privacy  Act 
training  activities  conducted  in 
accordance  with  paragraph  3a(6)  of  this 
Appendix. 

D.  Biennial  Matching  Activity  Report. 
{See  5  U.S.C.  552a(u){3)(D)).  At  the  end 
of  each  calendar  year,  the  Data  Integrity 
Board  of  each  agency  that  has 
participated  in  matches  covered  by  the 
computer  matching  provisions  of  the 
Privacy  Act  will  collect  data 
summarizing  that  year's  matching 
activity.  The  Act  requires  that  such 
activity  be  reported  every  two  years 
OMB  will  establish  the  exact  format  of 


the  report,  but  agencies'  Data  Integrity 
Boards  should  be  prepared  to  repo.rt  the 
data  identified  below  both  to  t.he  agen-^y 
head  and  to  OMB. 

(1)  A  listing  of  the  names  and 
positions  of  the  members  of  the  Data 
Integrity  Board  and  showi.ng  separately 
the  name  of  the  Board  Secre'ar^-,  his  or 
her  agency  mailing  addres^;,  and 
telephone  number.  Also  she  v*  and 
explain  any  changes  in  membership  or 
structure  ormimng  during  the  repof'ng 
year. 

(2)  A  listing  of  each  tcatchmg 
program,  by  title  and  purpose,  in  which 
the  agency  participated  during  the 
reporting  year.  This  listing  should  show 
names  of  participant  agencies,  give  a 
brief  description  of  the  program,  and 
give  a  citation  including  the  date  to  the 
Federal  Register  notice  describing  the 
program 

(3)  For  each  matching  program,  an 
indication  of  whether  the  cost/benefit 
analysis  performed  resulted  in  a 
favorable  ratio.  The  Data  Integrity  Board 
should  explain  why  the  agency 
proceeded  with  any  matching  program 
for  which  an  unfavorable  ratio  was 
reached. 

(4)  For  each  program  for  which  the 
Board  waived  a  cost  ^benefit  analysis, 
reasons  for  the  waiver  and  the  results  of 
match,  if  tabulated. 

(5)  A  description  of  each  matching 
agreement  the  Board  rejected  and  an 
explanation  of  why  it  was  re;ected. 

(6)  A  listing  of  any  violations  of 
matching  asjreements  that  have  been 
alleged  or  identified,  and  a  di.y:ussion  of 
any  action  taken. 

(7)  ,*L  di.srussion  of  any  Lt.galicn 
involving  the  agency's  part;c:pdtion  in 
anv  matching  program, 

(a)  For  any  litigation  based  on 
allegations  of  inaccurate  records,  an 
explanation  of  the  steps  the  agency  used 
to  ensure  the  integrity  of  its  data  as  well 
as  the  verification  process  it.  used  .11  the 
matching  programi,  including  an 
assessment  of  the  adequacy  of  each. 

c.  Sew  end  Altered  System  of  Fecords 
Report.  The  Act  requires  agencies  to 
publish  notices  in  the  Federal  Register 
des.^ribing  new  or  altered  systems  of 
records,  and  to  submit  reports  to  OMB, 
and  to  tl'ie  Chair  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  end  the  Chair  of  the 
Committee  on  Governm.ental  Affairs  of 
the  Senate.  The  reports  must  be 
L'-ansmitted  at  least  40  days  prior  to  the 
operation  of  the  new  system  of  records 
or  the  date  on  which  the  alteration  to  an 
existing  system  takes  place. 

(1)  VV/7en  to  Report  Altered  Systems  of 
Records.  Minor  changes  to  systems  of 
records  need  not  be  reported.  For 
example,  a  change  m  the  designation  of 
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the  system  manager  due  to  a 
reorganization  would  not  require  a 
report,  so  long  as  an  individual's  ability 
to  gain  access  to  his  or  her  records  is  not 
affected.  Other  examples  include 
changing  apphcable  safeguards  as  a 
resuh  of  a  risk  analysis,  or  deleting  a 
routine  use  when  there  is  no  longer  a 
need  for  the  disclosure.  The  following 
changes  are  those  for  which  a  report  is 
required; 

(a)  A  significant  increase  in  the 
number  of  individuals  about  whom 
records  are  maintained.  Fcr  example,  a 
decision  to  expand  a  system  that 
originally  covered  only  residents  of 
public  housing  in  major  cities  to  cover 
such  residents  natjonwide  would 
require  a  report.  Increases  attributable  to 
norma!  growth  should  not  be  reported. 

(b)  A  change  that  expitnds  the  types 
or  categories  of  information  maintained. 
For  exa.Tiple,  a  file  covering  physicians 
that  has  been  expanded  to  include  other 
types  of  healthcare  providers,  e.g., 
nurses,  technicians,  etc.,  would  require 
a  report. 

(c)  A  change  that  alters  the  purpose 
for  which  the  information  is  used. 

(d)  A  change  to  equipment 
configuration  (either  hardware  or 
software)  that  rraatas  substantially 
greater  access  to  the  records  in  the 
system  of  records.  For  example,  locating 
interactive  terminals  at  regional  offices 
for  accessing  a  system  formerly 
accessible  only  at  the  headquarters 
would  require  a  report. 

(ej  The  addition  of  an  exemption 
pursuant  to  Section  (j)  or  (k)  of  the  Act. 
Note  that,  in  examining  a  rulemaking  for 
a  Privacy  Act  exemption  as  part  of  a 
report  of  a  new  or  altered  system  of 
records,  0MB  will  also  review  the  rule 
under  applicable  regulatory  review 
procedures  and  agencies  need  not  make 
a  separate  subnussion  for  that  purpose. 

(fj  The  addition  of  a  routine  use 
pursuant  to  5  U.S.C.  552a(b){3). 

(2)  Reporting  Changes  to  Multiple 
Systems  of  Records.  When  an  agency 
makes  a  change  to  an  information 
technology  installation  or  a 
telecommunication  network,  or  makes 
any  other  general  changes  in 
information  collection,  processing, 
dissemination,  or  storage  that  affect 
multiple  systems  of  records,  it  may 
submit  a  single,  consolidated  report, 
with  changes  to  existing  notices  and 
supporting  documentation  included  in 
the  submission. 

(3  j  Contents  of  the  New  or  Altered 
System  Report.  The  report  for  a  new  or 
altered  system  has  three  elements:  a 
transmittal  letter,  a  narrative  statement, 
and  supporting  documentation  that 
includes  a  copy  of  the  proposed  Federal 
Rpgistci  notice.  There  is  no  prescribed 


format  for  either  the  letter  or  the 
narrative  statement.  The  notice  must 
appear  in  the  format  prescribed  by  the 
Office  of  the  Federal  Register's 
Document  Drafting  Handbook. 

(a)  Transmittal  Letter.  The  transmittal 
letter  should  be  signed  by  the  senior 
agency  ofRcial  responsible  for 
implementation  of  the  Act  within  the 
agency  end  should  contain  the  name 
and  telephone  number  of  the  individual 
who  can  best  answer  questions  about 
the  system  of  records.  The  letter  should 
contain  the  agency's  assurance  that  the 
proposed  system  does  not  duplicate  any 
existing  agency  or  govemmentwide 
systems  of  records.  The  letter  sent  to 
0MB  may  also  include  requests  for 
waiver  of  the  time  period  for  the  review. 
The  agency  should  indicate  why  it 
cannot  meet  the  established  review 
period  and  what  will  be  the 
consequences  of  not  obtaining  the 
waiver,  (see  paragraph  4e  below). 

(b)  Narrative  Statement.  The  narrative 
statement  should  be  brief.  It  should 
make  reference,  as  appropriate,  to 
information  in  the  supporting 
documentation  rather  than  restating 
such  information.  The  statement  should: 

1 .  Describe  the  purpose  for  which  the 
agency  is  establishing  the  system  of 
records. 

2.  Identify  the  authority  under  which 
the  system  of  records  is  maintained.  The 
agency  should  avoid  citing 
housekeeping  statutes,  but  rather  cite, 
the  underlying  programmatic  authority 
for  collecting,  maintaining,  and  using 
the  information.  When  the  system  is 
being  operated  to  support  an  agency 
housekeeping  program,  e.g.,  a  carpool 
locator,  the  agency  may,  however,  cite  a 
general  housekeeping  statute  that 
authorizes  the  agency  head  to  keep  such 
records  as  necessary. 

3.  Provide  the  agency's  evahiation  of 
the  probable  or  potential  effect  of  the 
proposal  on  the  privacy  of  individuals. 

4.  Provide  a  brief  description  of  the 
steps  taken  by  the  agency  to  minimize 
the  risk  of  unauthorized  access  to  the 
system  of  records.  A  more  detailed 
assessment  of  the  risks  and  specific 
administrative,  technical,  procedural, 
and  physical  safeguards  established 
shall  be  made  available  to  OMB  upon 
request. 

5.  Explain  how  each  proposed  routine 
use  satisfies  the  compatibility 
requirement  of  subsection  (a)(7)  of  the 
Act.  For  altered  systems,  this 
requirement  pertains  only  to  any  newly 
proposed  routine  use. 

6.  Provide  OMB  Control  Numbers, 
expiration  dates,  and  titles  of  any  OMB 
approved  information  collection 
requests  (e.g.,  forms,  surveys,  etc.) 
contained  in  the  system  of  records.  If 


the  request  for  OMB  clearance  of  an 
information  collection  is  pending,  the 
agency  may  simply  state  the  title  of  the 
collection  and  the  date  it  was  submitted 
for  OMB  clearance. 

(c)  Supporting  Documentation  Attach 
the  following  to  all  new  or  altered 
system  of  records  reports: 

1.  A  copy  of  the  new  or  altered  system 
of  records  notice  in  Federal  Register 
format,  ccnsi.stent  with  the  provisions  of 
5  U.S.C.  552a{e)(4).  For  proposed  altered 
systems  the  agenc)'  should  supply  a 
copy  of  thp  original  system  of  records 
notice  to  ensure  that  reviewers  can 
understand  the  changes  proposed. 

2.  A  copy  in  Federal  Register  format 
of  any  new  exemption  rules  or  changes 
to  published  rules  (consistent  with  the 
provisions  of  5  US. C.  552a{f),(j),  or  (k)) 
that  the  agency  proposes  to  issue  fcr  the 
new  or  altered  system. 

(4)  OMB  Concurrence.  Agencies  may 
assume  that  OMB  concurs  in  the  Privacy 
Act  aspects  of  their  proposal  if  OMB  has 
not  commented  within  40  days  from  the 
date  the  transmittal  letter  was  signed. 
Agencies  should  ensure  that  letters  are 
transmitted  expeditiously  after  they  are 
signed.  Agencies  may  pubUsh  system  of 
records  and  routine  use  notices  as  well 
as  proposed  exemption  rules  in  the 
Federal  Register  at  the  same  time  that 
they  send  the  new  or  altered  system 
report  to  OMB  and  Congress.  The  period 
for  OMB  and  congressional  review  and 
the  notice  and  comment  period  for 
routine  uses  and  exemptions  will  then 
run  concurrently.  Note  that  exemptions 
must  be  published  as  final  rules  before 
they  are  effective. 

a.  New  or  Altered  Matching  Program 
Report.  The  Act  requires  agencies  to 
publish  notices  in  Uie  Federal  Register 
describing  new  or  altered  matching 
programs,  and  to  submit  reports  to 
OMB,  and  to  Congress.  The  report  must 
be  received  at  least  40  days  prior  to  the 
initiation  of  any  matching  activity 
carried  out  under  a  new  or  substantially 
altered  matching  program.  For  renewals 
of  continuing  programs,  the  report  must 
be  dated  at  least  40  days  prior  to  ttie 
expiration  of  any  existing  matching 
agreement. 

(1)  When  to  Report  Altered  Matching 
Programs.  Agencies  need  not  report 
minor  changes  to  matching  programs. 
The  term  "minor  change  to  a  matching 
program"  means  a  change  that  does  not 
significantly  alter  the  terms  of  the 
agreement  under  which  the  program  is 
being  carried  out.  Examples  of 
significant  changes  include: 

(a)  Changing  the  purpose  for  which 
the  program  was  established. 

(bj  Cnanging  the  matching 
population,  either  by  including  new 
categories  of  record  subjects  or  by 
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greatlv  increasing  the  numbers  of 
records  matched 

(1)  Chans'Hj!  the  legal  aul]-;nr5ty 
covering  the  mjtr,h!".g  program. 

[  !)  C/ian^ir.ij  the  source  or  r^-,;pifint 
agenciifs  invo:v»d  .r:  the  matrhir:*; 
pro^r:im. 

(2)  Contpr.t^  oi  Sew  nr  AJtftvd 
Matching  Prve^'om  Report  The  report 
for  a  new  or  altered  ir.dtching  program 
has  tnr«e  element.-,  a  trar.srr.itia!  letter, 
a  narrative  stateirent  and  gupporting 
doc  imen'atiDn  t.'^at   r.riudes  a  copy  of 
the  proposed  Federal  Regular  notice. 
There  is  no  prescribed  format  for  either 
the  letter  or  the  narrative  statement.  The 
notice  must  apfjear  in  the  format 
prescribed  *^v  tl.e  Office  of  the  Federal 
Reg^stt^r's  rx-i-rm-":  FTr.ftir.g 

,a]  r.-unsmittay  Letter.  The  transmittal 
letter  should  be  signed  by  the  senior 
agency  official  responsible  for 
implementation  of  the  Privacy  Act 

within  the  ai?ency  and  should  contain 
the  nann.e  and  telephone  number  of  the 
individual  who  can  best  answer 
questions  abo,..t  the  matching  program. 
The  letter  sno  .Id  state  that  a  copy  of  the 
matching  aEreement  has  been 
distributed  to  Congress  as  the  Act 
requires  The  tetter  to  0MB  may  also 
include  a  request  for  waiver  of  the 
review  time  period 

fb)  Sarra'jv*'  Statement  The  narrative 
statemer.'  should  be  brief  It  should 
make  reference,  as  appropriate,  to 
ir.formatior  m  Lhe  suppor.jng 
documentation  rather  than  restating 
such  information  The  statement  should 
pro»-ide: 

1  A  description  of  the  purpose  of  the 
matclung  program  and  Lhe  authority 
under  which  it  is  being  carried  out. 

2  A  description  o'tiie  seciuity 
safeguards  used  to  prote<:t  against  any 
unauthorized  acces*  or  disclosure  of 
records  used  in  the  match. 

J  If  the  cost/benefit  analysis  required 
by  Section  [j.]iA){.\i  indicated  an 
unfavorable  ratio  or  was  waived 
pursu.i.nt  to  0MB  guidance  an 
explanation  of  the  basis  on  which  the 
agency  justiP.es  conducting  the  match. 

(c)  Supporting  Documentation.  Attach 
the  foilcwi-g, 

)   A  copy  of  the  Federal  Register 
notice  describing  the  matciiing  program. 

2  For  the  Congressional  rep.:.)rt  only 
a  copy  of  the  matching  agreement, 

(3)  b.V-fB  Cancurrfnce  Agencies  may 
assume  that  0MB  concurs  ;n  the  Privacy 
.\ct  aspects  of  their  proposal  if  0MB  has 
not  commented  within  40  days  from  the 
data  the  transmittal  letter  was  signed 
Agencies  should  ensure  that  letters  are 
transmitted  expeditiously  after  they  are 
signed.  Agencies  may  publish  matciiing 
program  notices  in  the  Federal  Register 


at  the  same  time  tha*  th^y  send  the 
matching  prtigram  report  to  QMS  and 
Congress  The  per.jtl  for  0MB  and 
congressional  review  and  the  notice  and 
comment  period  will  then  nin 
concurrently. 

e.  Expediting  thp  Review  Process  The 
Director.  OMB,  may  grant  a  waiver  of 
the  40-day  review  period  for  either 
systems  of  records  or  matching  program 
reviews.  The  agency  mu.st  ask  for  the 
waiver  in  the  transmittal  letter  and 
demonstrate  compelling  reasons.  When 
a  waiver  is  granted,  the  agency  is  not 
thereby  relieved  of  any  other 
requirement  of  the  Act.  If  no  waiver  is 
granted,  agencies  may  presume 
concurrence  at  the  expiration  of  the  40 
day  review  period.  Note  that  OMB 
cannot  waive  time  periods  specifically 
established  by  the  Act  such  as  the  30 
days  notice  and  comment  period 
required  for  the  adoption  of  a  routine 
use  proposal  pursuant  to  Section  fb)(3j 
of  the  Act. 

5.  Publication  Requirements  The 
Privacy  Act  requires  agencies  to  publish 
notices  or  rules  in  the  Federal  Register 
in  the  following  circum.stances  when 
adopting  a  new  or  altered  syste.m  of 
records,  when  adopting  a  routine  use  or 
exemption  for  a  system  of  records,  or 
when  proposing  to  carry  out  a  new  or 
altered  matching  program.  (See 
paragraph  4c(l)  and  4d(l)  above  on 
what  constitutes  a  reportable  alteration.) 

a.  Publishing  New  or  Altered  Systems 
of  Records  Notices  and  Exemption 
Rules. 

(1)  Who  Publishes.  The  agency 
responsible  for  operating  the  system,  of 
records  makes  the  necessary 
publication.  Publication  should  be 
carried  out  at  the  departmental  or 
agency  level.  Where  a  system  of  records 
is  to  be  operated  exclusively  by  a 
component,  the  department  rather  than 
the  component  should  publish  the 
notice.  Thus,  for  example,  the 
Department  of  the  Treasury'  would 
publish  a  system  of  records  notice 
covering  a  system  operated  exclusively 
by  the  Internal  Revenue  Service.  Note 
that  if  the  agency  is  proposing  to  exempt 
the  system  under  Section  (jj  or  (k)  of  the 
Act,  it  must  publish  a  rule  in  addition 
to  the  system  of  records  notice. 

(a)  Covemmenfw/de  Systew.s  of 
Records.  Certain  agenaes  publish 
systems  of  records  containing  records 
for  which  they  have  governmentwide 
responsibilities.  The  records  may  be 
located  in  other  agenaes,  but  they  are 
being  used  under  the  authority  of  and  in 
conformance  with  the  rules  mandated 
by  the  publishing  agency.  The  Office  of 
Personnel  Management  for  example,  has 
published  a  number  of  governmentwide 
systems  of  records  relating  to  the 


operation  of  the  government's  personnel 
program  Agencies  should  not  pi^biish 
systems  of  records  that  wholly  or  partly 
duplicate  existing  governmentwide 
systems  of  records. 
'  fh')  Section  (mj  Contract  Previsions. 
When  an  agency  provides  by  contract 
for  the  operation  of  a  system  of  records, 
it  should  ensure  that  a  sys'em  o!  records 
notice  describing  tiie  systom  has  been 
publishpd.  It  should  also  review  the 
notice  to  ensure  tnat  it  contains  a 
rou',T»  use  under  Section  (el(4l'D)  of 
the  Act  perTTiilting  diSfJosure  to  thie 
contra'  tor  and  his  or  her  personnel 

(2)  When  to  Pi.W;.s7i. 

id)  System  Nntice  !t  must  appear  i-i 
the  Federal  Register  before  the  agen-'y 
l:)pgins  to  operate  the  system,  e.g.,  collect 
and  use  the  iniormation. 

(bl  Hciitine  Ise.  Must  be  published  in 
tfie  Federal  Register  30  days  before 
ognnry  disclrjses  .'eccrds  pursuant  to  as 
ti^i-ms.  If  the  sole  change  to  an  existing 
sv'terr.  of  records  is  to  add  a  routine 
use,  the  agency  should  either  republish 
the  enti!-e  system  of  records  notiry,  a 
condensed  description  of  the  system  of 
records,  or  a  citation  to  the  last  full  text 
Federal  Register  publication.  (Note  Iha! 
the  addition  of  a  routine  use  to  an 
existing  system  of  records  requires  a 
n^Dort  to  OMB  and  Congress,  and  ihat 
the  review  period  for  this  report  is  40 
days  ) 

[c)  E-temption  Rule.  Must  be 
established  through  informal 
rulemaking  pursuant  to  the 
Administrative  Procedure  Act.  This 
pro<_:e'-vS  generally  requires  publication  of 
a  proposed  n.i!e,  a  period  during  which 
the  public  may  comment,  publication  of 
a  final  rul^^,  and  the  adoption  of  the  fine! 
rule.  Agencies  may  not  withhold 
records  under  an  exemption  until  these 
recuiremenls  have  been  met, 

(3)  Format  Agencies  should  follow 
the  publication  format  contained  in  the 
Office  of  the  Federal  Register  Document 
Drafting  Handbook  obtainable  from  the 
CKjvemment  Printing  Office. 

b  Publishing  Matching  Notices. 

(1)  Who  Publishes.  Generally,  the 
Recipient  Federal  agency  (or  the  Fede.^al 
source  agency  in  a  match  conducted  by 
8  nonfederal  agency)  is  responsible  for 
publishing  in  the  Federal  Register  a 
notice  describing  the  new  or  altered 
matching  program.  However,  in  large, 
multi-agency  matciiing  program.s.  where 
the  recipient  agency  is  merely 
perform.ing  the  matches,  and  the  benefit 
accrues  to  the  source  agencies,  the 
paitners  should  assign  responsibility  for 
compliance  with  the  administrative 
requirements  in  a  fair  and  reasonable 
way  This  may  mean  having  the 
matching  agency  carry  out  these 
requirements  for  all  parties,  having  one 
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participant  designated  to  do  so,  or 
havinj^  each  source  so  for  its  own 
matching  programfsj 

(2)  Timing  Publication  must  occur  at 
least  30  days  prior  to  the  initiation  of 
any  matching  activity  earned  out  under 
a  new  or  substantially  altered  matching 
program  For  renewals  of  programs 
agencies  wish  to  continue  past  the  30 
month  period  of  initial  eligibility  (i  e 
the  initial  IC  months  plus  a  1  year 
extension!,  publication  must  occur  a! 
least  30  days  prior  to  the  expirfifion  of 


the  existing  matching  agreemen:   (Bu! 
note  that  a  report  to  0MB  and  the 
Congress  is  aiso  rw^uired  with  a  4U  day 
review  period) 

(3)  Format  The  matching  notice  shall 
be  in  the  form.at  prescribed  by  the  Office 

'  f  the  Federal  Register  Document 
Drafting  Handbook  and  contain  the 

foiiovving  informat:on; 

ia;  The  name  of  the  Recipient  Agency. 

'bi  The  Namefs)  of  the  Source 

A«enries 


(c)  The  b«g;r .:..;.);  n.d  ending  dates  of 
the  match. 

(d)  A  brief  description  of  the  matching 
program,  including  its  purpose;  the  legal 
authorities  authorizing  its  operation; 
categories  of  individuals  involved;  and 
identification  of  records  used,  including 
name(s)  of  Privacy  Act  Systems  of 
records. 

(e)  The  identifii  i<'ion   address,  and 
telephone  numbiir  uf  a  Kh  ;pient 
Agency  official  who  will  answer  public 
inquiries  about  the  program. 


Tabi«  1 — Reporting  Requirement* 

^apon  Whan  Out  Radptanl** 

Bienrea  Pnvacy  Ac!  Reoot June  30  i994  1996  1996  ?000 „ AdmlntttrBtOf.  OIRA 

Bienmal  Matcfviog  ActMr,  Cleoort Jone30,  *994    '996    1996  ?00C i,.-~. ',A;-atiy,  OIRA 

N»w  Syswr-  0'  Rea;--38  R«(vj.r   wheo  es-atit.&riiog  •  gvntef^  o*  'sr..r-;»-  ^-  ,«ast  40  days  btHon  Op«reOng  •yslam*  ..  a,  •. »!,:'ator.  OiRA. 

CongfBM 

Merea  Syster^  o'  ^ocor-js  Report vv'-^r  acwi-'g  a  ie«  roi^'i--*  jm   ej,e"ii:«30.  or  otherwts*  signiticantiv  a^eiig  an  ex-  AdministratCK,  OIRA. 

iS'u-^  System  o!  'BC'Vtiv -«'  i8fls'  •»■:   i«y«  tsetore  change  lo  sv'.,'H'-  n«f> >  ;  .a-e".  CongrMS 

New  Match'"';  P'og-a-"  Ksoort  w^e-    es;aD(ts,'-ung   np»   r-.a-cr,-^   ;- gram— at   least  40  aa,-i.   Uj!_:e   j^«ratlnfl  Adnnntetratof.  CXRA. 

:>^M'»^'  CongrM* 

Re'Tewai  oi  Eust,i^  Matchnt  p^r^jj-am  A;  ieas!  40  Oays  ti-x/  iv  (itx^-a^-x  ':'  ^'^*  w^ar  extension  01  original  pfOflram— (real  AdmW«raiof,  OIRA. 

as  r^ew  prcHjrar-,  CongrsM 

AlterBd  Maic'ii'vg  P^ograr^    W^«r  ma«jr«3  a  signrfica'y  :tiar,ja  ;,:  g-  susting  matcNng  program — at  least  40  days  M'""'»iRt'-ator.  OIRA, 

t»tcxe  ooer»!inc  aflertxl  qts^^^'  .--j'v-fis* 

Maichi-ig  fg-eefnents     Ai  »«a8<  *0  days  prtcw  to  »tai  o«  maiciirxj  program* ConptBaa 

•  Review  Penod  Note  that  the  statutory  reporting  requifement  i*  xi  day*  p^?--  tn*  adonional  10  days  <MII  erwure  that  0MB  and  Cor\>^«ss  ha .-«  suffldenl  ttma  lo 
feview  the  proposal  Agericies  sriouta  !ft«refore  ensure  that  repots  b's  mai'sa  eti>«cni.M^  after  being  signed 

■•  Reopfeit  Addresses  Ai  ■cry'norr,  &  envelop*  pont  '■PRIVAC'  AC  REP'ORT" 

Hous«  ol  Reprasontafv^  ^^s  Cha.f  o<  t^e  -^^s«  C >f"rT,i"ee  oo  Goverrvneot  Operationa,  2157  RHOB,  Washington.  DC  20515-6143. 

SereiB  The  Chair  of  the  Sonaie  CornfTunee  or  Govemmeriia'  Afia.'*  :uc  SDOB.  Waahir^gton,  DC  20510-6250 

(y^e  ot  Uanagorn^ni  and  Bjclgot  The  Adrrimisfaio'  -•  r<e  Cce  o'  ■"*--r,aiK-r-  ^nf.  Regulatory  Adairs.  Office  of  Manaoemeni  and  Budget  ATTN-  Dodcel  IJb«»fV 
NF08  R'X'rr  3201    Washir\flTon,  *  C    ?C503 


Appendix  II  to  ONIB  Circular  No   A 
130 

Cost  Accounf.ng.  Coit  Recovery,  ana 
Interagency  Sharing  of  Information 
Technology  Facilities 

(This  Appendix  is  unchanged  by  this 
revision.  See  50  FR  52730  (December 
24.  1985).l 

Appendix  III  \o  OMB  Circular  N'o.  A- 
130 

Secunt}  of  Federal  Automated 
Information  Systems 

[This  Appendix  is  unchanged  by  this 
revision.  See  50  FR  52730  (December 

24,  1«85).! 

Appendix  IV  to  OMB  Circular  No  A- 
130 

Ana/>'sj5  0/  key  Sections 

1.  Purpose 

The  purpose  of  this  Appendix  is  to 
provide  a  general  context  and 
explanation  for  the  contents  of  the  Kpv 
Sections  of  the  Circular 

2  Background 

The  Paper\*'ork  Reduction  Act  (PR.A) 
of  1980,  Public  Uw  96-511.  94  Stat 
2812,  codified  at  Chapter  35  of  Title  44 
of  the  United  States  Code,  establishes  a 


broad  mandate  for  agencies  to  perform 
their  information  activities  in  an 
efficient,  effective,  and  economical 
manner.  Section  3504  of  the  Act 
provides  authority  to  the  Director.  OMB. 
to  develop  and  implement  uniform  and 
consistent  information  resources 
management  policies;  oversee  the 
development  and  promote  the  use  of 
information  management  principles, 
standards,  and  guidelines;  evaluate 
agency  information  management 
practices  in  order  to  determine  their 
adequacy  and  efficiency,  and  determine 
compliance  of  such  practices  with  the 
policies,  principles,  standards,  and 
guidelines  promulgated  by  the  Director 

The  Circular  implements  OMB 
authority  under  the  Act  with  respect  to 
Section  3504!hl  general  information 
policy.  Section  3504(e),  records 
management.  Section  3504(f).  privacy, 
and  5>ef;tion  3.S04(g),  Federal  automatic 
data  processing  and 

telecommunications,  the  Pr.vacv  Act  of 
1974  [5  U  S  C.  552a).  the  Chief  Financial 
Officers  Act  (31  US  C  3.512  et  seq.); 
Sections  111  and  206  cf  ihf  Federal 
Property  and  Administrative  Services 
Act  of  l'949,  as  amended  (40  U.S.C.  759 
firri  4H^  resp'Ttively);  the  Computer 


Security  Act.  (40  U.S.C.  759  note);  the 
Budget  and  Accounting  Act  of  1921  (31 
U.S.C.  1  et  seq.);  and  Executive  Order 
No.  12046  of  March  27,  1978,  and 
Executive  Order  No.  12472  of  April  3. 
1984.  Assignment  of  National  Security 
and  Emergency  Telecommunications 
Functions.  The  Circular  complements  5 
CFR  Part  1320.  Controlling  Paperwork 
Burden  on  the  Public,  which 
implements  other  Sections  of  the  PRA 
dealing  with  controlling  the  reporting 
and  recordkeeping  burden  placed  on  the 
public. 

In  addition,  the  Circular  revises  and 
consolidates  policy  and  procedures  in 
seven  previous  OMB  directives  and 
rescinds  those  directives,  as  follows: 

A-3 — Government  Publications 

A-71 — Responsibilities  for  the 
Administration  and  Management  of 
Automatic  Data  Processing  Activities 
Transmittal  Memorandum  No.  1  to 
Circular  No.  A-71 — Security  of  Federal 
Automated  Information  Systems 

A-90 — Cooperating  with  State  and 
Local  Governments  to  Coordinate  and 
Improve  Information  Systems 

A-108 — Responsibilities  for  the 
Maintenance  of  Records  about 
Individuals  by  Federal  Agencies 
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A-114 — Management  of  Fodernl 

Audiovisual  Act:vit:0S 

A-121 — Cost  Accounting,  Cost 
Raccver}',  and  Interagency  Sharing  of 
Data  Processing  Faci;iM»js 

3,  Analysis 

S<?ction  6,  Definitions,  Access  and 
DiiSt\';',:natiop..  The  cnginal  Circular  No. 
A-13G  distinguished  be'ween  the  terms 
"access  to  infcrmation"  and 
"disseminauon  of  informatiun"  \n  order 
to  separate  statutor>'  r«>quirempn's  from 
policy  considerations  The  first  \^r:r. 
means  giving  membtrs  of  thr  public,  at 
tneir  request,  information  to  which  they 
are  entitled  by  a  law  such  as  the  FOIA- 
The  latter  means  actively  distributing 
information  to  the  pub':',  at  the 
initiative  of  Lhe  agency  The  distinction 
appeared  useful  at  the  time  Circular  No. 
A-130  W3s  written,  because  it  allowed 
0MB  to  focus  discussion  on  Federal 
agencies'  responsibilities  for  actively 
distributing  information  However, 
popular  usag«  and  evolving  technology 
have  blurred  differences  between  the 
terms  "access"  and    dissemination" 
and  readers  of  the  Circular  were 
confu,sed  by  the  diStmcticn  For 
example,  if  an  agency  "disseminates" 
infcrmation  via  an  online  computer 
svstem,  one  speaics  of  permitting  users 
to  "access"  the  information,  and  online 
"access"  becomes  a  form  of 
"dissemination," 

Thus,  the  revision  defines  only  the 
term  "dissemination."  Special 
considerations  based  on  access  statutes 
such  as  the  Privacy  Act  and  the  FOIA 
are  explained  in  context. 

Gcvemment  Information 

The  definition  of  "government 
information"  includys  information 
created,  collected,  processed, 
dis«em.;'^;a»pd,  or  disposed  of  both  by 
and  for  the  Federal  Government.  This 
recognizes  the  increasingly  distributed 
nature  of  Lnformation  in  electronic 
environ.mer.ts  Manv  agencies,  in 
addition  to  collecting  information  for 
govern.-nent  use  and  for  dis.semination 
to  the  public,  require  members  of  the 
pubiiC  to  maintain  in. formation  or  to 
disclose  it  to  the  pud;',  Sound 
information  resciorces  m.anagemeal 
dictates  that  agencies  consider  the  costs 
and  benefits  of  a  full  range  of 
alternatives  to  meet  government 
objectives.  In  some  ca.ses,  there  is  no 
need  for  the  government  actually  to 
colled  the  inforTndtr.n  itself,  only  to 
assure  that  it  'S  made  puh!ic::y  available. 
For  example,  banks  insured  by  the  FDIC 
must  provide  statements  nf  financial 
condition  to  banic  c\istomer5  on  request. 
Particularly  when  information  is 
available  in  electronic  form,  networks 


make  the  physical  location  of 
information  incT^asingly  irrelevant. 

The  inclusion  of  information  created, 
coliected,  processed  disseminated,  or 
disposed  of  for  the  Federal  Gcveniment 
in  uie  definition  of  "govemm.ent 
information"  does  not  imply  that 
responsibility  for  implementing  the 
provisions  of  the  Circular  itself  extends 
beyond  the  executive  agencies  to  other 
entities.  Such  an  interpretation  would 
be  inconsistent  with  Section  4, 
Applicability,  and  with  existing  law. 
For  example,  the  courts  have  held  that 
requests  to  Federal  agencies  for  release 
of  information  under  the  FOIA  do  not 
always  extend  to  those  performing 
information  activities  under  grant  or 
contract  to  a  Federal  agency  Similarly. 
grantees  may  copyright  information 
where  the  government  may  not.  Thus 
the  information  responsibilities  of 
grantees  and  contractors  are  not 
identical  to  those  of  Federal  agencies 
except  to  the  extent  that  the  agencies 
make  them  so  in  the  underlying  grants 
or  contracts.  Similarly,  agency 
infonnation  resources  management 
responsibilities  do  not  extend  to  other 
entities. 

Information  Dissemination  Product 

This  notice  defines  the  terra 
"information  dissemination  product"  to 
include  all  information  that  is 
disseminated  by  Federal  agencies. 
While  the  provision  of  access  to  online 
databases  and  s*»an.h  software  included 
on  compact  disit,  read-only  memory 
(CD- ROM)  are  often  called  information 
services  rather  than  prmiucts,  there  is 
no  clear  dist!n(  tiori  and,  moreover,  no 
real  difference  for  poii*  y  purposes 
between  the  two.  Thus,  the  term 
"information  diss«miination  product" 
applies  to  both  products  and  services. 
and  makes  no  distinction  l^^ised  un  how 
the  information  is  delivered. 

Section  8a(l),  Infonnation 
Management  Planning  Parallel  to  new 
Section  7,  Basic  Considerations  and 
Assumptions,  Section  8a  begins  w>ih 
information  resources  management 
planning.  Planning  is  the  process  of 
establishing  a  course  of  action  to 
achieve  desired  results  with  available 
resources.  Planners  translate 
organizational  missions  into  specific 
goals  and,  in  turn,  into  measurable 
objectives. 

The  PRA  introduced  the  concept  of 
information  resources  management  and 
the  principle  of  information  as  an 
institutional  resource  which  ha?  both 
value  and  associated  costs.  Information 
resources  management  is  a  tool  that 
managers  use  to  achieve  agency 
objectives.  Information  resources 
management  is  successful  if  it  enables 


mpjiagers  to  achieve  agency  objectives 
efficiently  and  effectively. 

Information  resources  management 
planning  is  an  integral  part  of  cvsiill 
mission  planning.  Agencies  need  io 
plan  frcm  the  outset  for  the  steps  in  the 
information  life  cycle.  When  creating  or 
colI«ciing  information,  agencies  mu«t 
plan  how  they  will  process  and  transmit 
the  informaiion,  how  they  will  use  it, 
how  they  wii!  protect  its  integrity,  what 
provisions  thev  will  make  for  acxess  to 
it,  whether  and  how  thsy  will 
disseminate  it,  how  ihey  will  store  and 
retrieve  it.  and  finally,  how  the 
information  v.ill  ultimatuly  be  disposed 
of  Thev  m;ust  also  plan  for  tlie  efeds 
their  actions  and  programs  will  have  on 
the  public  and  State  and  local 
governments. 

The  Rnle  of  State  and  Local 
Cuvernmpiits 

0MB  made  additions  at  Sections  7a, 
7h,  ai-:d  7j,  Basic  ConsideratLons  and 
As.suinptions,  ccncemmg  State  and 
local  governments,  and  aho  in  pcUcy 
statements  at  Sections  8a(l)(c),  (3Kf). 
H.){r.].  9fe),  and  lOfc), 

State  and  local  governments,  and 
tribal  governments,  cooperate  as  major 
partners  with  the  Federal  Government 
in  the  collection,  processing,  and 
dissemination  of  information.  For 
example.  State  governments  are  the 
principal  collectors  and/or  producers  of 
information  in  the  areas  of  health, 
welfare,  education,  labor  markets, 
transportation,  the  environment,  and 
criminal  justice.  The  States  supply  the 
Federal  Government  with  data  on  aid  to 
families  with  dependent  children; 
medicare;  school  enrollments,  staffing, 
and  financing;  statistics  on  births, 
deaths,  and  infectious  diseases; 
population  related  data  that  .fonn  the 
bases  for  national  estimates; 
employment  and  labor  market  data,  and 
data  used  for  census  geography. 
Ndtional  infor.malion  resources  are 
greatly  enhanced  through  these  major 
cooperating  effoits. 

Federal  agencies  need  to  be  sensitive 
to  the  role  of  State  and  local 
guver'^men's,  and  tribal  governments,  in 
managing  information  and  in  managing 
information  technology.  VVhen 
planning,  designing,  and  cajTyir.g  aut 
information  collections,  agencies  sh.ou!'J 
systematically  consiaer  what  effect  their 
activities  will  have  on  cities,  counties, 
and  States  and  take  steps  tc  in  vol. e 
those  governments  as  approprute. 
Agencies  should  ensure  that  their 
information  collections  i.Tipose  the 
minimum  burden  and  do  not  duplicate 
or  conflict  with  local  efforts  or  other 
Federal  agency  requirem.ents  or 
mandates.  The  goal  is  that  Federal 
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agencies  routinely  integrate  Siale  and 
local  government  concerns  into  P  ederal 
information  resources  management 
practices.  This  goal  is  consisfor  t  with 
standards  for  State  and  locai 
government  reviewr  of  Federal  policies 
and  programs. 

Training 

Training  is  particularly  important  in 
view  of  the  ciutnging  nature  of 
information  resources  management. 
Decentralization  of  information 
technology  has  placed  the  management 
of  automated  information  and 


information 


Ky  diredly  in  the 


hands  of  nedjly  aJ!  ajjency  personnel 
rather  than  in  tr  ■  hnrnls  of  a  few 
employees  at  cer.Ta  ,,,^^d  facilities. 
Agencies  must  piai.  :  jr  incorporating 
policies  and  proced-rns  regar.!; :  s; 
computer  sec\irity,  red -r  is  nanagament. 
protection  of  privacv  ar  i  : ;  ,Hr 
safeguards  into  the  \Jau;r\^  of  every 
employee  and  contract ui. 

Section  8a(2).  Ir.formatwn  Collection. 
The  PRA  requires  that  the  creation  or 
collection  of  informatjon  be  carried  out 
in  an  efficient,  effective,  and  economical 
m.anner.  When  Federai  agencies  creatp 
or  collect  information — )ust  as  when 
they  perform  any  other  program 
functions — they  consume  scart:e 
resources.  Such  activities  must  be 
continually  evaluated  for  their  reievan>:e 
to  agency  rrussions. 

Agencies  must  )ustify  the  creation  or 
collection  of  information  based  on  their 
statutory  functions.  Pohcy  statement 
8a(2)  uses  the  justification  standard— 
"necessary  for  the  proper  performance 
of  the  functions  of  the  ag^'ncv"' — 
established  by  the  FR.^  [44  U  S  C. 
3504(ci(2)),  FurtheriTiorti.  ihe  pohc  y 
statement  includes  Uie  r**.quiremei4  'h  u 
the  information  have  practical  utility,  as 
defined  in  the  FfLA  (44  U.S.Q  3502(16)) 
and  elaborated  in  5  Cf  R  Part  1320. 
Practical  utility  includes  such  qualities 
of  information  as  accuracy,  adequacy, 
and  reliability.  In  the  case  of  general 
purpose  statistics  or  recordkeeping. 
practical  utility  means  that  actual  uses 
can  be  demonstrated  (5  CFR  1320.7(o)). 
It  should  be  noted  that  0.^[B  .s  intent  in 
placing  emphasis  o:  --=rji.  .,-  ^ 
unjustified  burden  ir;  i  cieri  ng 
inform.ation,  an  emphasis  consistent 
with  the  Act,  is  not  to  diminish  the 
importance  of  collecting  information 
whenever  agencies  have  legitimate 
program  reasons  for  doing  so.  Rather, 
the  concern  is  that  the  burdens  imposed 
should  not  exceed  the  benefits  to  be 
derived  from  the  information.  Moreover, 
if  the  same  benefit  can  be  obtained  by 
alternative  means  that  impose  a  lesser 
burden,  that  alternative  should  be 
adopted. 


Section  8a(3).  Electronic  Information 
Cnll^rtinn  Section  71  articulates  s  basic 
T>s;.mp!ion  of  theCirc...,,;i:  *na:  n-i-Onrn 
information  technology  car:  nnij  im- 
government  provide  better  s^rvu  h  to  the 
public  through  imp:  •.  hc  management 
of  government  pr^v;'>  n.s.  One 
potentially  usefui  application  of 
information  technology  is  in  the 
government's  collection  of  information. 
While  some  information  collections  may 
not  be  good  candidates  for  electronic 
techniques,  many  are.  Agencies  with 
major  electronic  information  collection 
programs  have  found  that  automated 
information  collections  allow  them  to 
meet  program  objectives  more 
efficiently  and  effectively.  Electronic 
data  interchange  (EDI)  and  related 
standards  for  the  electronic  exchange  of 
information  will  ease  transmission  and 
processing  of  routine  business 
transaction  information  such  as 
invoices,  purchase  orders,  price 
information,  bills  of  lading,  health 
insurance  claims,  and  other  common 
commercial  documents.  EDI  holds 
similar  promise  for  the  routine  filing  of 
regulatory  information  such  as  tariffs, 
customs  declarations,  license 
applications,  tax  information,  and 
environmental  reports. 

Benefits  to  the  public  and  agencies 
from  electronic  information  collection 
appear  substantial.  Electronic  methods 
jf  collection  reduce  paperwork  burden, 
reduce  errors,  facilitate  validation,  and 
provide  increased  convenience  and 
more  timely  receipt  of  benefits. 

The  policy  in  Section  8a(3) 
encourages  agencies  to  explore  the  use 
of  automated  techniques  for  collection 
of  information,  and  sets  forth  conditions 
conducive  to  the  use  of  those 
techniques. 

Section  8a(4).  Records  Management. 
Section  8a{4)  begins  with  the 
fundam.ental  requirement  for  Federal 
records  management,  namely,  that 
agencies  create  and  keep  adequate  and 
proper  documentation  of  their  activities. 
Federal  agencies  cannot  carry  out  their 
missions  in  a  responsible  and 
responsive  manner  without  adequate 
recordkeeping.  Section  7h  articulates 
the  basic  considerations  concerning 
records  management.  Policy  statements 
concerning  records  management  are  also 
interwoven  throughout  Section  8a, 
particularly  in  subsections  on  planning 
(8a(l)(i)),  information  dissemination 
(8a(7)),  and  safeguards  (8a(10)). 

Records  support  the  im..mediate  needs 
of  government — administrative,  legal, 
fiscal — and  ensure  its  continuity. 
Records  are  essential  for  protecting  the 
rights  and  interests  of  the  public,  and 
for  monitoring  the  work  of  public 
servants.  The  government  needs  records 


to  ensure  accountability  to  the  public 
which  includes  making  the  information 
available  to  the  public. 

Each  stage  of  me  information  life 
cycle  carries  with  it  records 
management  responsibilities.  Agencies 
need  to  record  their  plans,  carefully 
document  the  content  and  procedures  of 
information  collection,  ensure  proper 
documentation  as  a  feature  of  every 
information  system,  keep  records  of 
dissemination  programs,  and.  finally, 
ensure  that  records  of  permanent  value 
are  preserved. 

Preserving  records  for  future 
generations  is  the  archival  mission. 
Advances  in  technology  affect  the 
amount  of  information  that  can  be 
created  and  saved,  and  the  ways  this 
information  can  be  made  available. 
Technological  advances  can  ease  the 
task  of  records  management;  however, 
the  rapid  pace  of  change  in  modem 
technology  makes  decisions  about  the 
appropriate  application  of  technology 
critical  to  records  management. 
Increasingly  the  records  manager  must 
be  concerned  with  preserving  valuable 
electronic  records  in  the  context  of  a 
constantly  changing  technological 
environment. 

Records  schedules  are  essential  for 
the  appropriate  maintenance  and 
disposition  of  records.  Records 
schedules  must  be  prepared  in  a  timely 
fashion,  implement  the  General  Records 
Schedules  issued  by  the  National 
Archives  and  Records  Administration, 
be  approved  by  the  Archivist  of  the 
United  States,  and  be  kept  accurate  and 
current.  (See  44  U.S.C.  3301  et  seq.)  The 
National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  provide 
guidance  and  assistance  to  agencies  in 
implementing  records  management 
responsibilities.  They  also  evaluate 
agencies'  records  management  programs 
to  determine  the  extent  to  which  they 
are  appropriately  implementing  their 
records  management  responsibilities. 

Sections  8a{5)  and  8a(6).  Information 
Dissemination  Policy.Section  8a(5). 
Providing  information  to  the  public. 
Every  agency  has  a  responsibility  to 
inform  the  public  within  the  context  of 
its  mission.  This  responsibility  requires 
that  agencies  distribute  information  at 
the  agency's  initiative,  rather  than 
merely  responding  when  the  public 
requests  information. 

"The  FOLA  requires  each  agency  to 
publish  in  the  Federal  Register  current 
descriptions  of  agency  organization, 
where  and  how  the  public  may  obtain 
information,  the  general  methods  and 
procedural  requirements  by  which 
agency  functions  are  determined,  rules 
of  procedure,  descriptions  of  forms  and 
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how  to  obtain  them,  substantive 
regulations,  stater^ -''t*;  of  general 
policy,  and  revisicr.s  to  all  the  foregoing 
(5  U.S.C.  552(a)(1)).  The  Privacy  Act 
also  requires  publication  of  information 
concerning  "systems  of  records"  which 
are  records  retrieved  by  individual 
identifier  such  as  name.  Social  Security 
Number,  or  fingerprint.  The  government 
in  the  Sunshine  Act  requires  agencies  to 
publish  meeting  announcements  (5 
U.S.C  552b  (e)(1)).  The  PRA  (44  U.S.C. 
3507(a)(2))  and  its  implementing 
regulations  (5  CFP  Part  1320)  require 
agencies  to  publish  notices  when  they 
submit  information  collection  requests 
for  0MB  approval  The  public's  right  of 
access  to  government  information  under 
these  statutes  is  balanced  against  other 
concerns,  such  as  an  individual's  right 
to  privacy  and  protection  of  the 
government  s  deliberative  process. 

As  agencies  satisfy  these 
requirements,  they  provide  the  public 
basic  information  about  government 
activities.  Other  statutes  direct  specific 
agencies  to  issue  specific  information 
dissemination  products  or  to  conduct 
information  dissemination  programs. 
Beyond  generic  and  specific  statutory 
requirements,  agencies  have 
responsibilities  to  disseminate 
information  as  a  necessary  part  of 
performing  their  functions.  For  some 
agencies  the  responsibility  is  made 
explicit  and  sweeping;  for  example,  the 
Agriculture  Depanment  is  directed  to 
"  . .  diffuse  among  people  of  the  United 
States,  useful  information  on  subjects 
connected  with  agriculture. . . ."  (7 
use.  2201)  For  other  agencies,  the 
responsibility  may  be  much  more 
narrowly  drawn. 

Information  dissemination  is  also  a 
consequence  of  other  agency  activities. 
.*.gency  p'ograms  normally  include  an 
organ. zed  er'fort  to  inform  the  public 
about  the  program.  Most  agencies  carry 
out  programs  that  create  or  collect 
information  with  the  explicit  or  implicit 
intent  that  the  information  will  be  made 
public.  Disseminating  information  is  in 
many  cases  the  logical  extension  of 
information  creation  or  collection. 

In  other  cases,  agencies  may  have 
information  that  is  not  meant  for  public 
dissemination  but  which  may  be  the 
subject  of  requests  from  Lhe  public. 
When  the  agency  establishes  that  there 
IS  public  demand  for  the  information 
ar.d  that  it  is  in  the  public  interest  to 
disseminate  the  information,  the  agency 
may  decide  to  disseminate  it 
automatically. 

The  policy  in  Section  8a(5)(d)  sets 
forth  several  factors  for  agencies  to  take 
into  accou.i!  m  conducting  their 
information  dissemination  programs. 
First,  agencies  must  balance  two  goals: 


maximizing  the  usefulness  of  the 
information  to  the  government  and  the 
public,  and  minimizing  the  cost  to  both. 
Deriving  from  the  basic  purposes  of  the 
PRA  (44  use.  3501),  the  two  goals  are 
frequently  in  tension  because  increasing 
usefulness  usually  costs  more.  Second. 
Section  8a(5){d)(ii)  requires  agencies  to 
conduct  information  dissemination 
programs  equitably  and  in  a  timely 
manner.  The  word  "equal"  was 
removed  from  this  Section  since  there 
may  be  instances  where,  for  example,  an 
agency  determines  that  its  mission 
includes  disseminating  information  to 
certain  specific  groups  or  members  of 
the  public,  and  the  agency  determines 
that  user  charges  will  constitute  a 
significant  barrier  to  carrying  out  this 
responsibility. 

Section  8a(5)(d)(iii),  requiring 
agencies  to  take  advantage  of  all 
dissemination  channels,  recognizes  that 
information  reaches  the  public  in  many 
ways.  Few  persons  may  read  a  Federal 
Register  notice  describing  an  agency 
action,  but  those  few  may  be  major 
secondary  disseminators  of  the 
information.  They  may  be  affiliated  with 
publishers  of  newspapers,  newsletters, 
periodicals,  or  books;  affiliated  with 
online  database  providers;  or  specialists 
in  certain  information  fields.  While 
millions  of  information  users  in  the 
public  may  be  affected  by  the  agency's 
action,  only  a  handful  may  have  direct 
contact  with  the  agency's  own 
information  dissemination  products.  As 
a  deliberate  strategy,  therefore,  agencies 
should  cooperate  with  the  information's 
original  creators,  as  well  as  with 
secondary  disseminators,  in  order  to 
further  information  dissemination  goals 
and  foster  a  diversity  of  information 
sources.  An  adjunct  responsibility  to 
this  strategy  is  reflected  in  Section 
8a(5)(d)(iv),  which  directs  agencies  to 
assist  the  public  in  finding  government 
information.  Agencies  may  accomplish 
this,  for  example,  by  specif>'ing  and 
disseminating  "locator"  information, 
including  information  about  content, 
format,  uses  and  hmitations,  location, 
and  means  of  access. 

Section  8a{6).  Information 
Dissemination  Management  System 
This  Section  requires  agencies  to 
maintain  an  information  dissemination 
management  system  which  can  ensure 
the  routine  performance  of  certain 
functions,  including  the  essential 
functions  previously  required  by 
Circular  No.  A-3.  Smaller  agencies  need 
not  establish  elaborate  formal  systems, 
so  long  as  the  heads  of  the  agencies  can 
ensure  that  the  functions  are  being 
performed. 

Subsection  (6](a)  carries  over  a 
requirement  from  0MB  Circular  No.  A- 


3  that  agencies'  information 
dissemination  products  are  to  be,  in  the 
words  of  44  U.S.C.  1108,  "necessary  in 
the  transaction  of  the  public  business 
required  by  law  of  the  agency." 
(Circular  No.  A-130  uses  the  expression 
"necessary  for  the  proper  performance 
of  agency  functions,"  which  0?vIB 
considers  to  be  equivalent  to  the 
expression  in  44  U.S  C  1108.)  The  point 
is  that  agencies  should  determine 
systematically  the  need  for  each 
information  dissemination  product. 

Section  8a(6)(b)  recognizes  that  to 
carry  out  effective  information 
dissemination  programs,  agencies  need 
knowledge  of  the  marketplace  in  which 
their  information  dissenr.ination 
products  are  placed.  They  need  to  know 
what  other  information  dissemination 
products  users  have  available  in  order  to 
design  the  best  agency  product.  As 
agencies  are  constrained  by  finite 
budgets,  when  there  are  several 
alternatives  from  which  to  choose,  they 
should  not  expend  public  resources 
filling  needs  which  have  already  been 
met  by  others  in  the  public  or  private 
sector.  Agencies  have  a  responsibility 
not  to  undermine  the  existing  diversity 
of  information  sources. 

At  the  same  time,  an  agency's 
responsibility  to  inform  the  public  may 
be  independent  of  the  availability  or 
potential  availability  of  a  similar 
information  dissemination  product. 
That  is,  even  when  another 
governmental  or  private  entity  has 
offered  an  information  dissemination 
product  identical  or  similar  to  what  the 
agency  would  produce,  the  agency  may 
conclude  that  it  nonetheless  has  a 
responsibility  to  disseminate  its  ovkTi 
product.  Agencies  should  minimize 
such  instances  of  duplication  but  couKi 
reach  such  a  conclusion  because  legal 
considerations  require  an  official 
government  information  dissemination 
product. 

Section  8a(6)(c)  makes  the  Qrcular 
consistent  with  current  practice  (See 
0MB  Bulletins  88-15,  89-15,  90-09. 
and  91-16),  by  requiring  agencies  to 
establish  and  maintain  inventories  of 
information  dissemination  products. 
(These  bulletins  eliminated  annual 
reporting  to  0MB  of  title-by-title  listings 
of  publications  and  the  requirement  for 
agencies  to  obtain  0MB  approval  for 
each  new  periodical.  Publications  are 
now  reviewed  as  necessary  during  the 
normal  budget  review  process  ) 
Inventories  help  other  agencies  and  the 
public  identif)'  information  which  is 
available.  This  ser\es  both  to  increase 
the  efficiency  of  the  dissemination 
function  and  to  avoid  unnecessary 
burdens  of  duplicative  information 
collections.  A  corollarv,  enunciated  in 
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Section  8a(6){d),  is  thfi.  agencies  can 
better  serve  public  information  needs  by 
developing  finding  aids  for  locating 
information  produced  by  the  agencies. 
Finally,  Section  8a{6)(f1  recognizes  that 
there  will  be  situations  where  agencies 
may  have  to  take  appropriate  steps  to 
ensure  that  members  of  the  public  with 
disabilities  whom  the  agency  has  a 
responsibility  to  inform  have  a 
reasonable  ability  to  access  the 
information  dissemination  products 

Depository'  Library  Program 

Sections  8a{6)(g)  and  (h)  pertain  to  the 
Federal  Depository  Library  Program. 
Agencies  are  to  establish  procedures  to 
ensure  compliance  with  44  U.S.C.  1902, 
which  requires  that  government 
publications  (defined  in  44  U.S.C.  1901 
and  repeated  in  Section  6  of  the 
Circular)  bo  made  available  to 
depository  libraries  through  the 
Government  Printing  Office  (GPO). 

Depository  libraries  are  major  partners 
with  the  Federal  Government  in  the 
dissemination  of  information  and 
contribute  significantly  to  the  diversity 
of  information  sources  available  to  the 
public.  They  provide  a  mechanism  for 
wide  distribution  of  government 
information  that  guarantees  basic 
availabihty  to  the  public.  Executive 
branch  agencies  support  the  depository 
library  program  both  as  a  matter  of  law 
and  on  its  merits  as  a  means  of 
informing  the  public  about  the 
government.  On  the  other  hand,  the  law- 
places  the  administration  of  depository 
libraries  with  CPO.  Agency 
responsibility  for  the  depository 
libraries  is  limited  to  supplying 
government  publications  through  GPO 

Agencies  can  improve  their 
performance  in  providing  government 
publications  as  well  as  electronic 
information  dissemination  products  to 
the  depository  library  program.  For 
example,  the  proliferation  of  "desktop 
publishing"  technology  in  recent  years 
has  afforded  the  opportunity  for  many 
agencies  to  produce  their  own  printed 
documents.  Many  such  documents  may 
properly  belong  in  the  depository 
libraries  but  are  not  sent  because  they 
are  not  printed  at  GPO.  The  policy 
r squires  agencies  to  establish 
management  controls  to  ensure  that  the 
appropriate  documents  reach  the  GPO 
for  inclusion  in  the  depository  library 
program. 

At  present,  few  agencies  provide 
electronic  information  dissemination 
products  to  the  depository  libraries.  At 
the  seme  time,  a  small  but  growing 
number  of  information  dissemination 
products  are  disseminated  only  in 
electronic  format. 


OMB  believes  that,  as  a  matter  of 
policy,  electronic  information 
dissemination  products  generally 
should  be  provided  to  the  depository 
libraries.  Given  that  production  and 
supply  of  information  dissemi.nation 
products  to  the  depository  libraries  is 
primarily  the  responsibility  of  GPO, 
agencies  should  provide  appropriate 
Electronic  information  dissemination 
products  to  GPO  for  inclusion  in  the 
depository  library  program. 

While  cost  may  be  a  consideration, 
agencies  should  not  conclude  without 
investigation  that  it  would  be 
prohibitively  expensive  to  place  their 
electronic  information  dissemination 
products  in  the  depository  libraries.  For 
electronic  information  dissemination 
products  other  than  online  ser\'ices, 
agencies  may  have  the  option  of  having 
GPO  produce  the  information 
dissemination  product  for  them,  in 
which  case  GPO  would  pay  for 
depository  library  costs.  Agencies 
should  consider  this  option  if  it  would 
be  a  cost  effective  alternative  to  the 
agency  making  its  own  arrangements  for 
production  of  the  information 
dissemTilation  product.  Using  GPO's 
services  in  this  manner  is  voluntary  and 
at  the  agency's  discretion.  Agencies 
could  also  consider  negotiating  other 
terms,  such  as  inviting  GPO  to 
participate  in  agency  procurement 
orders  in  order  to  distribute  the 
necessary  copies  for  the  depository 
libraries.  With  adequate  advance 
planning,  agencies  should  be  able  to 
provide  electronic  information 
dissemination  products  to  the 
depository  libraries  at  nominal  cost. 

In  a  particular  case,  substantial  cost 
may  be  a  legitimate  reason  for  not 
providing  an  electronic  information 
dissemination  product  to  the  depository 
library  program.  For  example,  for  an 
agency  with  a  substantial  number  of 
existing  titles  of  electronic  information 
dissemination  products,  furnishing 
copies  of  each  to  the  depository  libraries 
could  be  prohibitively  expensive.  In  that 
situation,  the  agency  should  endeavor  to 
make  available  those  titles  with  the 
greatest  general  interest,  value,  and 
utility  to  the  public.  Substantial  cost 
could  also  be  an  impediment  in  the  case 
of  some  online  information  ser\i';es 
where  the  costs  associated  with 
operating  centralized  databases  would 
make  provision  of  unlimited  direct 
access  to  numerous  users  prohibitively 
expensive.  In  both  cases,  agencies 
should  consult  with  the  GPO.  ii;  order 
to  identify  those  information 
dissemination  products  with  the 
greatest  public  interest  and  utility  for 
dissemination.  In  all  cases,  however, 
where  an  agency  discontinues 


publication  of  an  information 
dissemination  product  in  paper  form'it 
in  favor  of  electronic  formats,  the 
agency  should  work  with  the  GPO  to 
ensure  availability  of  the  information 
dissemination  product  to  depository 
libraries. 

Notice  to  the  Public 

Sections  8a(6)(i)  and  (j)  present  new 
practices  for  agencies  to  observe  in 
communicating  with  the  public  about 
information  dissemination.  Among 
agencies'  responsibilities  for 
dissemination  is  an  active  knowledge  of. 
and  regular  consultation  with,  the  users 
of  their  information  dissemination 
products.  A  primary  reason  for 
communication  with  users  is  to  gain 
their  contribution  to  improving  the 
quality  and  relevance  of  government 
information — how  it  is  created, 
collected,  and  disseminated. 
Consultations  with  users  might  include 
participation  at  conferences  and 
workshops,  careful  attention  to 
correspondence  and  telephone 
communications  (e.g.,  logging  and 
analyzing  inquiries),  or  formalized  user 
surveys. 

A  key  part  of  communicating  with  the 
pubhc  is  providing  adequate  notice  of 
agency  information  dissemination 
plans.  Because  agencies'  information 
dissemination  actions  affect  other 
agencies  as  well  as  the  public,  agencies 
must  forewarn  other  agencies  of 
significant  actions.  The  decision  to 
initiate,  terminate,  or  substantially 
modify  the  content,  form,  frequency,  or 
availability  of  significant  products 
should  also  trigger  appropriate  advance 
public  notice.  Where  cppropriate.  the 
Government  Printing  Office  should  be 
notified  directly.  Information 
dissemination  products  deemed  not  to 
be  significant  require  no  advance  notice. 

Examples  of  significant  products  (or 
changes  to  them)  might  be  those  that: 

(a)  are  required  by  law;  e.g.,  a 
statutorily  mandated  report  to  Congress; 

(b)  involve  expenditure  of  substantial 
funds; 

(c)  by  reason  of  the  nature  o*"  the 
information,  are  matters  of  continuing 
public  interest;  e.g.,  a  key  economic 
indicator; 

(d)  by  reason  of  the  time  value  of  the 
information,  command  public  interest; 
e.g.,  monthly  crop  reports  on  liie  day  of 
their  release; 

(e)  will  be  disseminated  in  a  new 
format  or  medium;  e.g..  disseminating  a 
printed  product  in  electronic  medium, 
or  disseminating  a  machine- readable 
data  file  via  on-line  access. 

Where  members  of  the  public  might 
consider  a  proposed  new  agency 
product  unnecessary  or  duplicative,  the 
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agenry  s.iould  solicit  and  evaluate 
pi.DiiC  rcrr.rT^ents.  Where  users  of  an 
aeenry   r. fonriaticn  dissemination 
product  rriay  be  seriously  affected  by  the 
introdurtion  of  a  change  in  medium  or 
forrr^at  ihe  agency  should  notify  users 
and  consider  their  views  before 
instituting  the  change.  Where  members 
of  the  public  consider  an  existing 
agency  product  important  and 
necessary,  the  agency  should  consider 
these  views  before  deciding  to  terminate 
the  product.  In  all  cases,  however, 
determination  of  what  is  a  significant 
information  dissemination  product  and 
what  constitutes  adequate  notice  are 
matters  of  agency  judgment. 

Achieving  Compliance  with  the 
Circular's  Requirements 

Section  8a(6]0c}  requires  that  the 
agency  information  dissemination 
management  system  ensure  that,  to  the 
extent  existing  information 
dissemination  policies  or  practices  are 
inconsistent  with  the  requirements  of 
this  Grcular,  an  orderly  transition  to 
compliance  with  the  requirements  of 
this  Circular  is  made.  For  example, 
some  agency  information  dissemination 
products  may  be  priced  at  a  level  which 
exceeds  the  cost  of  dissemination,  or  the 
agency  may  be  engaged  in  practices 
which  are  otherwise  unduly  restrictive. 
In  these  instances,  agencies  must  plan 
for  an  orderly  transition  to  the 
substantive  policy  requirements  of  the 
Circular  The  information  dissemination 
management  system  must  be  capable  of 
identifying  these  situations  and 
planning  for  a  reasonably  prompt 
transition.  Instances  of  existing  agency 
practices  which  cannot  immediately  be 
brought  into  conformance  with  the 
requirements  of  the  Circular  are  to  be 
addressed  through  the  waiver 
procedures  of  Section  10(b)- 

Section  8a(7).  Avoiding  Improperly 
Pestrictive  Practices.  Federal  agencies 
are  often  the  sole  suppliers  of  the 
information  they  hold.  The  agencies 
have  either  created  or  collected  the 
information  using  public  funds,  usually 
in  furtherance  of  unique  governmental 
functions,  and  no  one  else  has  it.  Hence 
agencies  need  to  take  care  that  their 
behavior  does  not  inappropriately 
constrain  public  access  to  government 
information. 

When  agencies  use  private  contractors 
to  accomplish  dissemination,  they  must 
take  care  that  they  do  not  permit 
contractors  to  impose  restrictions  that 
undercut  'he  agencies'  discharge  of  their 
information  dissemination 
responsibilities.  The  contractual  terms 
should  assurp  tha*.  with  respect  to 
dissemination,  the  contractor  behaves  as 
though  the  contractor  were  the  agency. 


For  example,  an  agency  practice  of 
selling,  through  a  contractor,  on-line 
access  to  a  database  but  refusing  to  sell 
copies  of  the  database  itself  may  be 
improperly  restrictive  because  it 
precludes  the  possibility  of  another  firm 
making  the  same  service  available  to  the 
public  at  a  lower  price.  If  an  agency  is 
willing  to  provide  public  access  to  a 
database,  the  agency  should  be  willing 
to  sell  copies  of  the  database  itself. 

By  the  same  reasoning,  agencies 
should  behave  in  an  even-handed 
manner  in  handling  information 
dissemination  products.  If  an  agency  is 
willing  to  sell  a  database  or  database 
services  to  some  members  of  the  public, 
the  agency  should  sell  the  same 
products  under  similar  terms  to  other 
members  of  the  public,  unless 
prohibited  by  statute.  When  an  agency 
decides  it  has  public  policy  reasons  for 
offering  different  terms  of  sale  to 
different  groups  in  the  public,  the 
agency  should  provide  a  clear  statement 
of  the  poUcy  and  its  basis. 

Agencies  should  not  attempt  to  exert 
control  over  the  secondary  uses  of  their 
information  dissemination  products.  In 
particular,  agencies  should  not  establish 
exclusive,  restricted,  or  other 
distribution  arrangements  which 
interfere  with  timely  and  equitable 
availability  of  information 
dissemination  products,  and  should  not 
charge  fees  or  royalties  for  the  resale  or 
redissemination  of  government 
information.  These  principles  follow 
from  the  fact  that  the  law  prohibits  the 
Federal  Government  from  exercising 
copyright. 

Agencies  should  inform  the  public  as 
to  the  limitations  inherent  in  the 
information  dissemination  product  (eg., 
possibility  of  errors,  degree  of 
reliability,  and  validity)  so  that  users  are 
fully  aware  of  the  quality  and  integrity 
of  the  information.  If  circumstances 
warrant,  an  agency  may  wish  to 
establish  a  procedure  by  which 
disseminators  of  the  agency's 
information  may  at  their  option  have  the 
data  and/or  value-added  processing 
checked  for  accuracy  and  certified  by 
the  agency.  Using  this  method, 
rediseminators  of  the  data  would  be  able 
to  respond  to  the  demand  for  integrity 
from  purchasers  and  users.  This 
approach  could  be  enhanced  by  the 
agency  using  its  authority  to  trademark 
its  information  disseminaton  product, 
and  requiring  that  redisseminators  who 
wish  to  use  the  trademark  agree  to 
appropriate  integrity  procedures.  These 
methods  have  the  possibility  of 
promoting  diversity,  user 
responsiveness,  and  efficiency  as  well 
as  integrity.  However,  an  agency's 
responsibility  to  protect  against  misuse 


of  a  government  information 
dissemination  product  does  not  extend 
to  restricting  or  regulating  how  the 
public  actually  uses  the  information. 
Agencies  should  not  attempt  to 
condition  the  resale  or  redissemination 
of  its  information  dissemination 
products  by  members  of  the  public. 

L'ser  charges 

Title  5  of  the  Independent  Offices 
Appropriations  Act  of  1952  (31  U.S.C. 
9701)  establishes  Federal  policy 
regarding  fees  assessed  for  government 
services,  and  for  sale  or  use  of 
government  property  or  resources.  0MB 
Circular  No.  A-25,  User  Charges, 
implements  the  statute.  It  provides  for 
charges  for  government  goods  and 
services  that  convey  special  benefits  to 
recipients  beyond  those  accruing  to  the 
general  public.  It  also  establishes  that 
user  charges  should  be  set  at  a  level 
sufficient  to  recover  the  full  cost  of 
providing  the  service,  resource,  or 
property.  Since  Circular  No.  A-25  is 
silent  as  to  the  extent  of  its  application 
to  government  information 
dissemination  products,  full  cost 
recovery  for  information  dissemination 
products  might  be  interpreted  to  include 
the  cost  of  collecting  and  processing 
information  rather  than  just  the  cost  of 
dissemination.  The  poUcy  in  Section 
83(8)(c)  clarifies  the  policy  of  Circular 
No.  A-25  as  it  applies  to  information 
dissemination  products. 

Statutes  such  as  FOI.^  and  the 
Government  in  the  Sunshine  Act 
establish  a  broad  and  general  obligation 
on  the  part  of  Federal  agencies  to  make 
government  information  available  to  the 
public  and  to  avoid  erecting  barriers 
that  impede  public  access.  User  charges 
higher  than  the  cost  of  dissemination 
may  be  a  barrier  to  public  access.  The 
economic  benefit  to  society  is 
maximized  when  government 
information  is  publicly  disseminated  at 
the  cost  of  dissemination.  Absent 
statutory  requirements  to  the  contrary, 
the  general  standard  for  user  charges  for 
government  information  dissemination 
products  should  be  to  recover  no  more 
than  the  cost  of  dissemination.  It  should 
be  noted  in  this  connection  that  the 
government  has  already  incurred  the 
costs  of  creating  and  processing  the 
information  for  governmental  purposes 
in  order  to  carry  out  its  mission. 

Underpinning  this  standard  is  the 
FOIA  fee  structure  which  establishes 
limits  on  what  agencies  can  charge  for 
access  to  Federal  records  That  Act 
permits  agencies  to  charge  only  the 
direct  reasonable  cost  of  search, 
reproduction  and,  in  certain  cases 
review  of  requested  records.  In  the  case 
of  FOIA  requests  for  information 
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dissemination  products,  charges  would 
be  limited  to  reasonable  direct 
reproduction  costs  alone.  No  search 
would  be  needed  to  find  the  product, 
thus  no  search  fees  would  be  charged. 
Neither  would  the  record  need  to  be 
reviewed  to  determine  if  it  could  be 
withheld  under  one  of  the  Act's 
exemptions  since  the  agency  has  already 
decided  to  release  it.  Thus,  FOIA 
provides  an  information  "safety  net"  for 
the  public. 

While  0MB  does  not  intend  to 
prescribe  procedures  for  pricing 
government  information  dissemination 
products,  the  cost  of  dissemination  may 
generally  be  thought  of  as  the  sum  of  all 
costs  specifically  associated  with 
preparing  a  product  for  dissemination 
and  actually  disseminating  it  to  the 
public.  When  an  agency  prepares  an 
information  product  for  its  own  internal 
use.  costs  associated  with  such 
production  would  not  generally  be 
recoverable  as  user  charges  on 
subsequent  dissemination.  When  the 
agency  prepares  the  product  for  public 
dissemination,  and  disseminates  it, 
costs  associated  with  preparation  and 
actual  dissemination  would  be 
recoverable  as  user  charges. 

When  agencies  provide  custom 
tailored  information  services  to  specific 
individuals  or  groups,  full  cost  recovery, 
including  the  costs  of  collection  and 
processing,  is  appropriate.  For  example. 
if  an  agency  prepares  special  tabulations 
or  similar  services  from  its  databases  in 
answer  to  a  specific  request  from  the 
public,  ail  costs  associated  with 
fulfilling  the  request  would  be  charged, 
and  the  requester  should  be  so  informed 
before  work  is  begun. 

In  a  few  cases,  agencies  engaging  in 
inforrr.ation  collection  activities 
augment  the  information  collection  at 
the  request  of,  and  with  funds  provided 
by.  private  sector  groups.  Since  the 
1920s,  the  Bureau  of  the  Census  has 
carried  out,  on  request,  surveys  of 
certain  industries  at  greater  frequency  or 
at  a  greater  level  of  detail  than  Federal 
funding  would  permit,  because 
gathering  the  additional  information  is 
consistent  with  Federal  purposes  and 
industry  groups  have  paid  the 
additional  information  collection  and 
processing  costs.  While  the  results  of 
these  surveys  are  disseminated  to  the 
public  at  tlie  cost  of  dissemination,  the 
existence  and  availability  of  the 
additional  government  data  are  special 
benefits  to  certain  recipients  beyond 
those  accruing  to  the  public.  It  is 
appropriate  that  those  recipients  should 
bear  the  full  costs  of  information 
colIectLon  and  processing,  in  addition  to 
the  normal  costs  of  dissemination. 


Agencies  must  balance  the 
requirement  to  establish  user  charges 
and  the  level  of  fees  charged  against 
other  policies,  specifically,  the  proper 
performance  of  agency  functions  and 
the  need  to  ensure  that  information 
dissemination  products  reach  the  public 
for  whom  they  are  intended.  If  an 
agency  mission  includes  disseminating 
information  to  certain  specific  groups  or 
members  of  the  public  and  the  agency 
determines  that  user  charges  will 
constitute  a  significant  barrier  to 
carrying  out  this  responsibility,  the 
agency  may  have  grounds  for  reducing 
or  eliminating  its  user  charges  for  the 
information  dissemination  product,  or 
for  exempting  some  recipients  from  the 
charge.  Such  reductions  or  eliminations 
should  be  the  subject  of  agency 
determinations  on  a  case  by  case  basis 
and  justified  in  terms  of  agency  policies. 

Section  8a{8).  Electronic  Information 
Dissemination.  Advances  in  information 
technology  have  changed  government 
information  dissemination.  Agencies 
now  have  available  new  media  and 
formats  for  dissemination,  including 
CD-ROM,  electronic  bulletin  boards, 
and  public  networks.  The  growing 
public  acceptance  of  electronic  data 
interchange  (EDI)  and  similar  standards 
enhances  their  attractiveness  as 
methods  for  government  information 
dissemination.  For  example, 
experiments  with  the  use  of  electronic 
bulletin  boards  to  advertise  Federal 
contracting  opportunities  and  to  receive 
vendor  quotes  have  achieved  wider 
dissemination  of  information  about 
business  opportunities  with  the  Federal 
Government  than  has  been  the  case  with 
traditional  notices  and  advertisements. 
Improved  information  dissemination 
has  increased  the  number  of  firms 
expressing  interest  in  participating  in 
the  government  market  and  decreased 
prices  to  the  government  due  to 
expanded  competition.  In  addition,  the 
development  of  public  electronic 
information  networks,  such  as  the 
Internet,  provides  an  additional  way  for 
agencies  to  increase  the  diversity  of 
information  sources  available  to  the 
public.  Emerging  standards  such  as 
Wide  Area  Information  Servers  (using 
the  NISO  Z39.50  standard)  will  be  used 
increasingly  to  facilitate  dissemination 
of  government  information  such  as 
environmental  data,  international  trade 
information,  and  economic  statistics  in 
a  networked  environment. 

A  basic  purpose  of  the  FRA  is  "to 
maximize  the  usefulness  of  information 
collected,  m.aintained,  and  disseminated 
by  the  Federal  Government."  (44  U.S.C. 
3501(3))  Agencies  can  frequently 
enhance  the  value  and  practical  utility 
of  government  information  as  a  national 


resource  by  disseminating  information 
in  electronic  media.  Electronic 
collection  and  dissemination  may 
substantially  increase  the  usefulness  of 
government  information  dissemination 
products  for  three  reasons.  First, 
information  disseminated  elect-onically 
is  likely  to  be  more  timely  and  accurate 
because  it  does  not  require  data  re-en tr> 
Second,  electronic  records  often  contain 
more  complete  and  current  information 
because,  unlike  paper,  it  is  relatively 
easy  to  make  frequent  changes.  Finally, 
because  electronic  information  is  more 
easily  manipulated  by  the  user  and  can 
be  tailored  to  a  wide  variety  of  needs, 
electronic  information  dissemination 
products  are  more  useful  to  the 
recipients. 

As  stated  at  Section  8a(l)(h).  agencies 
should  use  voluntary  standards  and 
Federal  Information  Processing 
Standards  to  the  extent  appropriate  in 
order  to  ensure  the  most  cost  effective 
and  widespread  dissemination  of 
information  in  electronic  formats. 

Agencies  can  frequently  make 
government  information  more  accessible 
to  the  public  and  enhance  the  utility  of 
government  information  as  a  national 
resource  by  disseminating  information 
in  electronic  media.  Agencies  generally 
do  not  utilize  data  in  raw  form,  but  edit, 
refine,  and  organize  the  data  in  order  to 
make  it  more  accessible  and  useful  for 
their  own  purposes.  Information  is 
made  more  accessible  to  users  by 
aggregating  data  into  logical  groupings, 
tagging  data  with  descriptive  and  other 
identifiers,  and  developing  indexing 
and  retrieval  systems  to  facilitate  access 
to  particular  data  within  a  larger  file.  As 
a  general  matter,  and  subject  to 
budgetary,  security,  or  legal  constraints, 
agencies  should  make  available  such 
features  developed  for  internal  agency 
use  as  part  of  their  information 
dissemination  products. 

There  will  also  be  situations  where 
the  agency  determines  that  its  mission 
will  be  furthered  by  providing 
enhancements  beyond  those  needed  for 
its  own  use,  particularly  those  that  will 
improve  the  public  availability  of 
government  information  over  ihe  long 
term.  In  these  instances,  the  agency 
should  evaluate  the  expected  usefulness 
of  the  enhanced  information  in  light  of 
its  mission,  and  where  appropriate 
construct  partnerships  with  the  private 
sector  to  add  these  elements  of  value. 
This  approach  may  be  particularly 
appropriate  as  part  of  a  strategy  to 
utilize  new  technology  enhancements, 
such  as  graphic  images,  as  part  of  a 
particular  dissemination  program. 

Section  8a(9).  Information 
Safeguards.  The  basic  premise  of  this 
Section  is  that  agencies  should  provide 
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adequately  secure  the  infornidi.on. 
Incorporation  of  Circular  No.  A-114 

0MB  Circular  No.  A-114. 
Management  of  Federal  Audiovisual 
Activities,  lasi  :hv  ^►'d  on  March  20. 
1985,  presciiUis  |.  .;:cies  and 
procedures  to  improve  Federai 
audiovisual  management.  Alth.    iin 
0MB  will  rescind  Circular  No   \    l  ;  A . 
its  essential  policies  a.ii  pr  v  ,  ;  .:■  s 
will  continue.  This  re.  b.   r  p:  ;.  .aes 
information  resources  mana  .>^  sti-;! 
policies  and  principles  iiidf :  e:  3t-;.t  c ! 
medium,  including  paper  »  -t  t.    :.;•      - 
audiovisual.  By  includinj^  Tih  "rri 
"audiovisual"  in  thedefii^ti   n    f 
"information,"  audiovisucJ  r  i  er  ■  ^  ir" 
incorporated  into  all  policies  ol  this 
Circular. 

The  requirement  in  Circular  No.  A- 
114  that  the  head  of  each  agency 
designate  an  office  with  responsibility 
for  the  management  c  i-r<;  tht     '  an 
agency's  audiovisual  p'    t uf    r-  n:;  i 
that  an  appropriate  pr  t-^T  !  - ;: > 
management  of  audiovisual  production^ 
in  conformance  with  36  CFR  1232.4  is 
incorporated  into  this  Circular  at 
Section  9a(10).  The  requirement  that 
audiovisual  activities  be  obtained 
consistent  with  OMB  Circular  No.  A-76 


1'^  covered  by  Sections  flfti''  )(dl. 
^'■>o:!d:'i!land  8a(5](b! 

Pr-K-urement  policies  (  or.'air)f(i  i."", 
i'.i-  iuar  N*i   A-114  wiii  Kse  •ncc-rporair'd 
111'';  a:;  •.}'/.'■■  f  •■<  Fedfrai  PriX"'i;'".rnent 
Pi!::'  V  Letter 
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.■' '-i-.' in'istra'iGn  wul  cor,t;nu«  to 
prescribt-"  ;he  records  ".anajriemf ,, 
archiving  practices  cf  nmr.cAi's  v 
respect  to  audiovisuti;  prod  k  to: 
CFR  1232.4.  "Audiovisua  k..  ;  - 
Management." 
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responsible  for  er.s:.r,r.^  tnat  their 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685  | 

R'S  1S40-AB91 

Federal  Direct  Student  Loan  Program 

AGENCr:  Dvpartment  of  Education. 
ACIKW:  F'.r.ai  regulations. 

S.JMMARY:  The  Secretary  adds  a  new  part 
fio5  to  title  34  of  the  Code  of  Federal 
Regulations  containing  regulations  for 
the  Federal  Direct  Loan  Demonstration 
Program,  hereafter  referred  to  as  the 
Federal  Direct  Student  Loan  Program 
(FDSLP). 

These  regulations  are  being  published 
under  unusual  circumstances.  The 
statute  that  authorizes  the  FDSLP 
requires  that  final  regulations  for  the 
demonstration  program  be  published  by 
July  1. 1993.  However,  the  President  has 
proposed  significant  changes  to  the 
governing  legislation  as  part  of  the 
Student  Loan  Reform  Act  of  1993.  If  the 
Student  Loan  Reform  Act  is  enacted  in 
whole  or  in  part,  the  scope  of  the  FDSLP 
and  the  terms  and  conditions  for 
borrowers  and  schools  participating  in 
\h^  FI3SLP  would  be  allortid 
si:;nificant!y  At  this  tim.e,  passage  of  the 
Student  Loan  Reform  Act  in  some  form 
'^eems  hkt'ly  The  Student  Loan  Reform 
At.-t  would  require  the  Secretary  to 
promulgate  rules  necessary  for  the 
administration  of  the  FDSLP  that  would 
in  larye  part  supersede  lhes« 
regulations 

These  final  regulations  govern  the 
Fdderal  Dired  Stafford  Loan  Program, 
the  Federal  Dirw^t  Supplemental  Loans 
for  Students  Pro«;ram.  and  the  Federal 
Direct  PLUS  Program,  collectively 
referred  to  as  the  Federal  Direct  Student 
Loan  Pro.rrt'n, 

EFFECTIVE  DATE:  These  regulations  take 
►'ffect  either  45  days  after  publication  in 
!he  Federal  Register  or  later  if  the 
Coi^.^ress  takes  certain  adjournments, 
with  the  exception  of  §685.200.  Section 
685.200  will  become  effective  after  the 
information  collection  requirements 
contained  in  that  section  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Depart.ment  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
federal  Register. 

FOt?  fURThER  INFORMATION  CONTACT: 
L!o\d  Ri.'ber*>rji;.  IJ  .S  D'-partment  of 
Education,  400  Mar\!and  Avenue,  SW., 
(2100  Corridor,  LEnfanl  Plaza). 


UMI 


Washington,  DC  20202-S162 
Telephone:  (202)  732-1818.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Fc-deral 
Information  Relay  Service  (FIRS)  at  1- 
800-«77-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORUATICN:  Th.e 
reauthorization  of  the  HEA  established 
the  FDSLP,  a  program  designed  to  test 
the  effectiveness  of  a  direct  student  loan 
program  in  comparison  to  the  Ft,derai 
Family  Education  Loan  (FFEL)  Program, 
formerly  known  as  the  Guaranteed 
Student  Loan  Programs.  In  the  FFEL 
Program,  the  Secretary  works  with 
private  lenders  and  guaranty  agent.ies  to 
provide  loans  to  students  and  pnr<  rts  of 
students  attending  postsecondary 
schools.  In  the  FDSLP,  the  Fedenal 
government  provides  loan  capital, 
schools  originate  loans  on  behalf  of  the 
Secretary,  and  the  Secretary  performs 
functions  necessary  in  the  FDSLP  that 
in  the  FFEL  Program  are  performed  by 
private  lenders  and  guaranty  agencies. 
These  functions  will  be  performed 
primarily  by  contractors  under  the 
Secretary's  direction.  Loans  will  be 
made  under  the  FDSLP  for  the  period 
beginning  July  1, 1994  and  ending  June 
30, 1998. 

The  Department  of  Education  (ED) 
and  the  General  Accounting  Office 
(GAO)  will  analyze  and  evaluate  the 
FDSLP  and  compare  this  demonstration 
program  to  the  FFEL  F*rogram.  During 
the  demonstration  period.  GAO  is 
required  to  recommend  to  Congress 
whether  to  modify,  continue,  expand,  or 
terminate  the  loan  demonstration 
program  and  whether  to  replace  all  or 
some  of  the  FFEL  Program. 

On  April  2,  1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (58  FR  17472).  Howeve.',  on 
May  5,  1993.  the  President  sent  a 
legislative  proposal  to  Congress,  the 
Student  Loan  Reform  Act  of  1993.  that 
would  expand  the  scope  of  the  FDSLP 
to  fully  replace  the  guaranteed  loan 
programs  by  the  beginning  of  the  1997- 
1998  academic  year.  The  primary 
objective  of  this  proposed  legislation  is 
to  revamp  the  student  loan  system  to 
better  serve  students.  A  new 
streamlined  system  would  simplify  the 
administrative  tasks  of  educational 
institutions,  make  the  system  easier  to 
understand,  provide  students  with 
greater  choice  in  repayment  plans,  and 
lower  costs  to  taxpayers  and  borrowers. 

Under  the  Student  Loan  Reform  Act, 
borrowers  would  continue  to  be  assured 
of  access  to  loan  funds.  As  in  the 
demonstration  prognim,  direct  loan 


capita!  would  not  be  iiniit'-d  by 
congressional  appropriations.  Funds 
WTAild  How  promptly  to  schools  solely 
on  the  bfisis  of  borrower  eligibility  and 
nef'ds.  Once  the  S)'stem  is  fully 
i-rpleir^nted.  a  portion  of  the  general 
cost  savings  from  direct  lending  would 
be  passed  on  to  borrowers  in  the  form 
of  a  reduction  in  the  interest  rate  on 
their  loans. 

The  Student  Loan  Reform  Act  would 
phase  in  a  full-scale  direct  lending 
program  over  4  years,  beginning  in 
academic  year  1994-95.  The  goal  is  to 
begin  with  4  percent  of  naw  loan 
volume  in  direct  lending  in  the  first 
year,  25  percent  the  second  year,  60 
percent  the  third  year,  and  full 
implementation  in  academic  year  1997- 
98.  I.-;  addition,  the  proposed  legislation 
removes  the  requirement  that  the 
Secretary  select  schools  to  be  in  a 
control  group  for  purposes  of  comparing 
direct  lending  to  the  FFEL  Program. 

Some  key  prov'sions  of  the  Student 
Loan  Reform  Act  that  would  imparl  on 
schools  and  borrowers  include — 

•  Criteria  for  measuring  the  financiiil 
and  administrative  capability  of  schools 
to  originate  loans  that  would  be  used  to 
determine  which  schools  may  originate 
loans: 

•  The  availability  of  alternative 
originators  for  S(iiools  that  do  not 
originate  loans; 

•  A  fee  to  help  cover  some  of  the 
costs  of  loan  origination  for  sriiools  that 
originate; 

•  The  availability  of  a  range  of 
flexible  repayment  options  to  suit 
borrowers'  varied  financial 
circumstances,  including  options  for 
those  borrowers  who  choose  to  take 
low-paymg  community  service  jobs;  and 

•  A  consolidation  option  for 
borrowers,  without  regard  to  the  total 
amount  of  the  outstanding  balance. 

If  the  Student  Loan  Reform  Act  is 
enacted,  the  ciirrent  demonstration 
prog.'-am  would  become  phase  one  of  the 
full-scale  program,  with  the  sam.e 
anticipated  loan  volume.  If  enacted,  the 
provisions  of  the  Student  Loan  Reform 
Act  would  take  pn-'cedence  o^•or  many 
of  the  provisions  of  these  regulations. 
Because  of  the  short  timeframe  between 
the  anticipated  enacrtment  of  the 
Student  Loan  Reform  Act  and  the 
FDSLP  .startup,  the  proposed  legislation 
allows  the  SecTefary  to  publish  a  notice 
in  the  Federal  Register  specifying 
whatever  standards,  criteria,  and 
procedures,  consistent  with  the  statute, 
the  Secretary  determines  are  reasonable 
and  necessary  to  the  successful 
implementation  of  the  first  year  of  the 
FDSLP,  This  notice  would  incorporate 
the  provisions  of  these  final  regulations 
except  where  the  statute  requires  a 
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(.hange  or  addition,,  Thr-  sernnd  and 
subsen'.ient  ypars  of  the  i-T)SLP  wiil  be 
n-vulnteH  under  the  normal  regulatory 
pro(Ps<;  f.  e.  NPRM,  public  comment*. 
finri!  n'yi:i^:::,n:^') 

The  Secrwi-iP,  r-Tp; 
comments  re^.ii I liv;  ■ 
legislation  as  a     i  ;,-, 
Comments  cou^an   : 
liigislation  are  not  ,.  i 
final  regulations. 

Ct'rtam  technifxii  amendments  to  the 
HE.A  also  liave  been  drafted,  including 
the  inr.orpcration  of  '.^nsubsidized 
Faderql  Direrl  Stafford  loans  into  the 
FD.SLP  .At  the  lime  these  final 
FHg'j! at !(;'), s  were  prepared.  tLH:hni<,ai 
amendments  had  not  been  enacted.  In 
addition,  meny  provisions  in  these  final 
regulations  are  based  on  similar 
provisions  in  the  FFT:. L  Program 
n'^,u''3tions-  The  FFFL  Program 
r^»>;Lilations  are  bem^  revi.seii  under  a 
negotiated  rulemaking  process,  Where 
appropriate,  the  FDSLP  regulations  wiii 
also  be  amended  in  the  futiiry  to 
incorporate  changes  made  in  the  FFEL 
Program  regulations  as  a  result  of  the 
negotiations,  or  to  refleci  any  terhniral 
amendments  enaded. 

Analysis  of  Cominents  and  Changes 

In  response  to  the  vSecretary  s 
invitation  in  the  NPRM,  2,30  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  made  to 
the  regulations  as  a  result  of  those 
comments  follows. 

Major  issues  are  grouped  scrording  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parent hwes 
Other  substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
whic:h  thev  pertain.  Te<:hniail  and  other 
minor  changes — and  suggested  (hanges 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Because  the  FDSLP  is  a  demonstration 
program  and  will  he  evaluated  and 
compared  to  the  FFEL  Program, 
proposed  changes  to  provisions  in  the 
NPRM  that  are  idsntic;ai  to  provisions  in 
the  FFEL  Program  regulations  h.i\e  not 
been  accepted. 

Funds  Disbursement 

Comment:  A  numbf^r  of  commenters 

pxprt^ssed  confusion  about  how  a  school 
\v3uid  draw  down  funds  from  ED.  Other 
commenters  said  the  limitation  on  the 
amount  a  school  cou:  !  dr.iw  down  [i.e., 
the  .imnunt  a  school  would  need  to  fund 
loans  it  planned  to  disburse  within  a  3- 
day  period),  was  too  short.  Some 
commenters  asked  how  students' 
funding  needs  would  be  met  if  the 
amount  a  school  needed  to  fund  thoM> 


M„.i'^!  !=;  exceeded  Us  authorization 
level. 

Discussion:  Schools  will  be 
authorized  to  draw  down  funds  for 
making  FDSLP  loans  using  the  same 
process  currently  used  to  draw  down 
money  for  the  Federal  Pell  Grant 
Program  and  the  Federal  campus-based 
programs,  i.e.,  the  Department  of 
Education's  Payment  h4an8gement 
System  (EDPMS).  EDPMS  handles 
payments  to  schools  for  those  student 
aid  programs  for  which  the  school 
serves  as  the  disbursing  agent  to  the 
student.  The  role  of  EDPMS  is  to  serve 
as  the  school's  single  point  of  contact  in 
the  Department  for  cash  matters. 
EDPMS  manages  cash  advances  to 
schools,  expedites  the  flow  of  cash 
between  the  Federal  government  and 
schools,  and  transmits  data  back  to  the 
appropriate  program  office  (/  e.,  FDSLP). 

For  the  FDSLP.  funds  will  be 
transferred  using  the  Automated 
Clearing  House/Electronic  Funds 
Transfer  method  (ACH/EFT).  This 
method  provides  paperless  payment 
processing.  A  FDSLP  school  will 
transmit  an  eletironic  payment  request 
using  the  school-based  software 
provided  by  the  Secretary,  or  will 
telephone  its  payment  request,  to  the 
central  service  bureau,  (currently 
National  Computer  Systems  (NCS)). 
After  ensuring  that  the  request  is  valid. 
the  centra!  service  bureau  will  forward 
the  re(5uest  to  EDPMS.  Each  request  will 
be  transmitted  to  the  Federal  Reserve 
Bank,  which  will  deposit  funds 
electronically  into  the  school's  FDSLP 
hank  Funds  will  be  received  within  3 
working  davs  nf  the  school's  request. 
For  example,  a  request  made  by  2  p.m. 
E.S.T.  (eastern  standard  time)  on 
Monday  will  generally  be  deposited  on 
Wednesday  to  the  school's  account. 
However,  a  school  should  always  verify 
that  the  deposit  has  been  made. 

The  payment  request  transmitted  by 
the  school  must  be  adequate  to  meet  the 
school's  FDSLP  disbursement  needs.  As 
in  the  other  Federal  student  aid 
programs,  a  payment  request  may  not 
exceed  "immediate  need,"  which  is 
defined  as  3  days  in  advance  of 
disbursement  to  the  student.  If  the 
amount  of  funds  drawn  down  is 
insufficient  to  meet  its  FDSLP  loan 
funding  needs,  a  school  would  simply 
transmit  another  payment  request. 

The  FDSLP  is  a  school  entitlement 
program.  The  amount  of  funds  a  school 
can  draw  down  from  EDPMS  is  limited 
only  by  the  eligibility  of  its  student  and 
parent  borrowers.  There  is  no  "school 
authorization  level"  as  in  the  other 
Federal  student  aid  programs.  The 
P'DSLP  will,  however,  use  internal 
I  ontrols  to  monitor  school  drawdown 


requests  in  order  to  prevent  and  detect 
errors  and  potential  fraud  and  abuse. 
Changes:  None. 

Section  685.100    The  Federal  Direct 
Student  Loan  Program 

Section  685.100(a) 

Comment:  A  number  of  commenters 
noted  that  no  equivalent  to  the 
unsubsidized  Federal  Stafford  loan  was 
included  in  the  FDSLP.  The 
commenters  stated  that  the  absence  of 
an  unsubsidized  Federal  Direct  Stafford 
would  put  students  attending  a  FDSLP 
school  at  a  distinct  financial 
disadvantage  compared  to  students 
attending  a  school  participating  in  the 
FFEL  Program  where  they  would  have 
access  to  an  unsubsidized  Federal 
Stafford  loan. 

D/scus.«on.- The  Secretary  agrees  with 
the  commenters  that  if  an  unsubsidized 
Federal  Direct  Stafford  loan  is  not 
available,  students  attending  a  FDSLP 
would  be  at  a  disadvantage.  However, 
until  the  HEA  is  amended  to  allow 
unsubsidized  Federal  Direct  Stafford 
loans  to  be  made  in  the  FDSLP, 
unsubsidized  Federal  Direct  StafTord 
loans  cannot  be  referenced  In  the 
regulation.  The  Secretary  has  been 
assured  that  the  exclusion  of  the 
unsubsidized  program  was  a  legislative 
oversight  that  wrill  be  remedied  shortly. 
Treatment  of  unsubsidized  Federal 
Direct  Stafford  loans  in  the  FDSLP  will 
parallel  the  treatment  of  unsubsidized 
Federal  Stafford  loans  in  the  FFEL 
Program. 

changes:  None. 

Section  685 . 1 02    Definitions 
Co- maker 

Comment:  None. 

Discussion:  The  statute  does  not  use 
the  term  co-maker  in  discussing  the 
provisions  that  apply  to  the  Federal 
PLUS  program.  A  co-maker  is  one  of 
two  individuals  who  is  a  joint  borrower 
on  a  Federal  PLUS  loan  and  who  is 
jointly  and  severally  liable  for 
repayment  of  the  loan.  In  the  Federal 
PLUS  program,  there  are  generally  two 
eligible  borrowers  for  each  loan,  i.e., 
two  parents  who  may  borrow  on  behalf 
of  an  eligible  student.  Thus,  it  has  been 
the  Secretary's  longstanding 
interpretation  that  both  parents  could 
obtain  a  loan  for  a  single  student  as  co- 
makers. However,  both  co-makers  must 
also  qualify  in  order  to  obtain  the  other 
benefits  available  to  borrowers  under 
the  program,  e.g.,  deferments, 
forbearances,  and  cancellations.  The 
Secretary  has  left  it  to  the  discretion  of 
each  guaranty  agency  in  the  FFEL 
Program  to  decide  if  co-makers  will  be 
used  in  their  program.  In  recognition 
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iJiat  the  circumstances  that  might  make 
3  PLUS  loan  borrower  eligible  for  these 
tHinefits  generally  financially  impacts 
the  family  and  not  just  the  individual. 
the  Secretary  has  decided  that  the 
second  signatory  on  a  PLUS  loan 
promissory  note  will  be  an  endorser  and 
not  a  co-maker.  An  endorser  is  defined 
as  an  individual  who  signs  a  promissory 
note  and  agrees  to  repay  the  loan  in  the 
event  that  the  borrower  does  not. 

Changes:  The  term  "co-maker"  has 
been  deleted  from  the  final  regulations. 

Loan  Pferiod  I 

Comment:  A  number  of  commenters 
stated  that  the  definition  of  "Loan 
Period"  was  incomplete  and  should  be 
expanded  to  specify  what  the  minimum 
loan  period  should  be. 

Discussion:  The  minimum  period  of 
enrollment  for  which  a  loan  may  be 
made  must  coincide  with  a  bono  fide 
academic  term  established  by  the  school 
for  which  institutional  charges  are 
normally  assessed. 

Changes:  The  definition  of  loan 
period  has  been  amended  to  clarify  that 
tiie  loan  period  must  be  at  least  an 
academic  term. 

School 

Comment:  Several  commenters  stated 
that  the  definition  of  "school"  should 
include  the  discussion  that  is  in  the 
FFEL  Program  regulations  that  clarifies 
that  a  borrower  may  receive  an  in- 
scliool  deferment  based  on  attendance  at 
an  eligible  school,  regardless  of  whether 
that  school  is  participating  in  a  title  IV 
program.  The  commenters  believed  that 
failure  to  include  such  a  discussion 
would  not  allow  borrowers  with  both 
FFEL  Program  and  FDSLP  loans  to  defer 
their  loans  concurrently. 

Discussion:  The  definition  of  "school" 
found  in  §  685.102  is  the  definition  of 
those  schools  that  are  eligible  to 
participate  in  the  FDSLP.  The 
regulations  for  the  FDSLP  in  §685.305 
cross  reference  the  FFEL  Program 
regulations  (34  CFR  682.210)  for 
purposes  of  determining  deferment 
eligibility.  The  FFEL  Program 
regulations  specify  that  a  borrower  is 
entitled  to  a  deferment  while  enrolled  in 
a  school  defined  in  §682.200. 
Accordingly,  the  deferment  eligibility  is 
the  same  for  both  programs. 

Changes:  None. 

Sec</on  685.200    Application 
Instructions  for  Schools  to  Participate  in 
the  FDSLP  or  the  Control  Croup 

Comment:  Many  commenters  asked 
how  schools  would  apply  for 
participation  in  the  FDSLP  or  the 
control  group. 


Discussion:  The  Secretary  has 
developed  an  application  for  schools  to 
use  to  apply  to  participate  in  the  FDSLP 
or  the  control  group.  A  draft  of  the 
application  is  included  in  these 
regulations  as  Appendix  B;  the 
Secretary  will  submit  this  application 
form  for  review  under  the  Paperwork 
Reduction  Act.  A  school  must  complete 
the  approved  application  and  submit  it 
to  the  Secretary  by  October  1.  1993. 
Applications  postmarked  after  October 
1, 1993  will  not  be  accepted.  A  school 
may  use  a  single  application  to  apply  for 
participation  in  the  FDSLP  or  the 
control  group.  The  selection  for  schools 
to  participate  in  the  FDSLP  will  be 
conducted  fii-st. 

C/ianges:  The  final  regulations  have 
been  amended  to  specify  the  procedures 
a  school  must  follow  to  apply  for 
participation  in  the  FDSLP  or  the 
control  group.  An  application  schools 
can  use  to  apply  has  been  provided  as 
Appendix  B. 

Comment:  Several  commenters  asked 
how  a  group  of  schools  could  apply  as 
a  consortium. 

Discussion:  Each  school  included  as 
part  of  a  consortium  of  schools  must 
furnish  the  information  requested  in  the 
application.  The  application  has  been 
designed  so  that  schools  wishing  to 
apply  as  a  consortium  can  do  so.  A 
school  that  is  applying  as  part  of  a 
consortium  may  not  also  apply 
individually. 

Changes:  None. 

Section  685.201     Fequirements  for 
Schools  to  Participate  in  the  FDSLP 

Comment:  Several  commenters  asked 
how  a  consortium  would  operate  in  the 
FDSLP. 

Discussion:  A  consortium  of  schools 
in  the  FDSLP  would  interact  with  the 
Secretary  in  the  same  manner  as  other 
schools,  except  that  the  communication 
betweefj  the  Secretary  and  the  schools 
in  the  consortia  would  be  consolidated 
and  funneled  through  a  single  point. 
This  point  may  be  a  school  or  even  a 
third  party  under  a  contractual 
arrangement  with  the  consortium.  Each 
school  in  the  consortium  will  be 
required  to  sign  the  FDSLP  participation 
agreement  with  the  Secretary  and  be 
responsible  for  the  information  supplied 
through  the  consortium. 

Changes:  None. 

Comment:  Some  commenters  opposed 
the  requirement  that  a  school  have 
certain  computer  equipment  and 
participate  electronically  in  the  FDSLP. 
These  commenters  believed  that  the 
requirement  would  prevent  a 
comparison  between  the  FDSLP  and  the 
FFEL  Program  because  guaranty 
agencies  do  not  have  similar 


requironu'nts.  Sooiy  commenters 
bflievttd  that  gua.'-anty  agencies  were 
prohibited  from  having  similar 
requirements.  Many  commenters 
believed  that  the  computer  requirements 
were  reasonable  and  that  requiring 
electronic  communication  was  a 
forward  step  in  decreasing  the 
paperwork  that  is  endemic  in  the 
financial  aid  process. 

Discussion:  The  HEA  requires  that 
loans  made  under  the  FDSLP  must  have 
the  same  terms  and  conditions  as  FFEL 
Program  loans  This  does  not  require 
that  the  FDSLP  operate  in  the  same  way 
as  the  FFEL  Program.  By  definition, 
schools  will  have  a  different 
relationship  with  the  Secretary  under 
the  FDSLP  than  they  do  with  guaranty 
agencies  and  lenders  in  the  FFEL 
Program.  Guaranty  agencies  are  not 
prohibited  from  instituting  similar 
requirements  for  schools  participating 
in  their  programs.  The  Secretary  plans 
to  make  maxinium  use  of  current 
technology.  This  technology  will  allow 
schools  participating  in  the  FDSLP  to 
communicate  with  the  Secretary  quickly 
and  efficiently  and  will  reduce  the 
paperwork  that  has  come  to  be 
associated  with  student  loans. 

Changes:  The  computer  configuration 
specified  in  the  NPRM  as  a  requirement 
to  participate  has  bt;en  removed  from 
the  section  in  the  Hnal  regulations  that 
lists  the  requirements  for  schools  to 
participate  in  the  FDSLP.  However,  the 
requirement  that  a  school  in  the  FDSLP 
use  the  software  or  specifications 
provided  by  the  Secretary  is  still 
included  in  the  participation  agreement 
a  school  wili  S'gn  with  the  Secretary  to 
participate  in  the  FDSLP.  The  minimum 
computer  configuration  a  school  nv.ist 
have  to  use  tlie  software  or 
specifications  provided  by  the  Secretary 
is  an  IBM-rompatil)le  personal 
computer  (PC).  512K  R,\M.  DOS  version 
3.3  or  later,  4  MB  space  available  on  a 
hard  disk,  a  floppy  drive,  and  a  1200, 
2400  or  9600  baud  Hayes  compatible 
asyncronous  n'.odem,  or  a  mainframe 
computer  su;iporting  IBM  3780  RJE 
protocol  and  HASP  using  binary 
synchronous  communications  at  2400 
and  4800  bits/ second;  and,  a  printer  that 
prints  on  B"/;  by  11  inch  paper.  Of 
course,  depending  upon  the  volume  of 
loans  for  a  particular  school,  additional 
capacity  may  be  needed  The  hardware 
needed  to  participate  in  the  FDSLP  is 
quite  modest  and  is  already  resident  at 
most  schools. 

Comment:  A  number  of  commenters 
asked  if  tiiere  would  iw^  technical 
assistance  and  training  for  schools  and. 
if  so,  would  there  be  a  charge. 

Discussion:  The  Secretary  will 
provide  technical  assistance  and 
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training  to  schools  m  the  TOSLP  Th^ 
Secretary  wil!  not  charge  sc.iiool.s  for 
this  service. 

Changes:  Nonw. 

Comment  '^yeveral  i  omnifentprs  askwd 
if  the  Sttcretarv  wouid  provide  iata 
layouts  and  specrjfirations  'o  schools 
that  use  mainframe  or  minu  omputers.  If 
so.  would  there  be  a  charge? 

Discussion.  The  Secretary  will 
provide  data  layouts  ard  specifications 
n!  no  char>)o  to  the  M,htKi! 

Changes:  None. 

Commpnt:  Many  commenters  opp<;sf-<i 
the  requirement  that  the  school  have  a 
cohort  default  rate  that  is  k^s  than  25 
percent  in  at  least  one  of  the  two  most 
recent  years  for  which  cohort  default 
rates  have  been  calculated.  Some 
commenters  noted  that  a  guaranty 
agency  is  prohibited  from  denying 
participation  to  an  eligible  s<.:hoo!  in  the 
guaranty  agency's  program  ba.sed  solely 
on  default  rate  of  the  school  Other 
commenters  believed  that  the  25  p>ercent 
threshold  was  too  high  and  for  a 
demonstration  program,  and 
participation  should  be  limited  to 
schools  with  demonstrated  success  with 
the  FFEL  Program 

Discwssinr:  Because  she  FDSLP  is  a 
demonstration  program  that  is  onlv 
authorized  for  a  4-year  period,  the 
Secretary  has  decided  not  to  apply  the 
cohort  default  rate  provisions  appiicnble 
to  the  FFEL  Program  to  schools  selet  tf-d 
to  participate  in  the  FDSLP,  The 
Secretary  is  interested  in  permitting 
some  schools  with  relatively  high 
default  rates  to  participate  in  the 
demonstration  program   However,  the 
Set:retary  does  not  believe  it  would  be 
in  the  Federal  fiscal  interest  to  allow  a 
school  to  participate  in  the  FDSLP  ;f 
there  is  a  high  probability  that  the 
school's  participation  m  the  FFEL 
Program  would  be  terminated  b«'cause 
of  the  school's  high  default  rates  if  the 
school  remained  in  the  FFEL  Program. 
Therefore,  the  final  regulation";  retain 
the  25  percent  cut-off  for  initMl 
selection  into  the  FDSLP. 
C/iangPsNone, 

Section  685.202     Selection  Pmcessfor 
Schools  in  the  FDSLP 

Comment:  A  nu.mber  of  commoiters 
believed  that  the  process  the  Secretary 
will  use  to  determine  which  schools 
will  participate  in  the  FOSIJ"  or  the 
control  group  should  be  defined  in 
greater  detail.  Many  commenters  asked 
how  the  Secretary  will  ensure  that  liie 
limitations  regarding  guaranty  agency 
volume  are  met.  A  number  of 
commenters.  noting  the  political 
pressures  involved  in  determining 
which  .schools  will  participate. 


suggested  that  a  'h)rd-party  contractor 
t>e  used  for  'he  selection  process. 

Djscussiou:  T>ie  Se-:rrtarv  will  ensure 
that  the  process  i:sf^i     i  ,f  ^jct 
participants  in  the  FDSLP  and  the 
control  group  will  comply  with  the 
statutory  requirements.  The  Secretary 
has  obtained  the  services  of  a  third- 
party  contractor  to  assist  in  developing 
the  selection  process. 

Changes:  None. 

Section  685.203    Selection  Process  for 
Schools  in  the  Control  Group 

Comment:  A  number  of  commenters 
asked  what  specific  activities  would  be 
-f^quired  (if  i<  hoois  in  the  control  group. 

Discussion:  The  Secretary  and  the 
GAO  will  conduct  a  comprehensive 
evaluation  of  the  FDSLP  and  compare 
this  demonstration  program  to  the  FFEL 
Program.  A  control  group  will  be 
selected  to  provide  a  standard  against 
which  the  FDSLP  can  be  compared. 
Schools  in  the  control  group  will 
continue  to  be  required  to  follow  the 
FFEL  Program  regulations.  These  ftnal 
regulations  do  not  impose  any 
additional  requirements  on  schools  in 
the  control  group. 

Changes:  None. 

Section  685.204    Appeal  Procedure  for 
Schools  Selected  to  Participate  in  the 
FDSLP  or  the  Control  Group 

Comment:  Many  commenters  believed 
that  the  15-day  period  during  which  a 
school  could  appeal  its  selection  to 
participate  in  the  FDSLP  or  the  control 
group  was  too  short. 

Discussion  In  enacting  the  FDSLP. 
Congress  included  the  implementation 
schedule  in  the  legislation.  The 
statutory  deadline  for  submitting 
applications  to  participate  is  October  1, 
1993.  If  a  school  successfully  appeals  its 
selection,  then  the  Secretary  must  select 
another  school  that  also  will  have  an 
opportunity  to  appeal.  In  addition, 
many  schools  have  indicated  that  they 
will  need  to  know  if  they  will 
participate  in  the  FDSLP  prior  to  the 
January  1,  1994  deadline  for  the 
Secretary  to  publish  the  final  list  of 
participants  in  the  FDSLP  and  the 
control  group.  Because  of  the  statutory 
deadlines,  the  15-day  deadline  for 
appeals  has  bef»n  retained.  However,  a 
schools  appeal  submitted  after  the 
deadline  may  be  accepted  if  the  school 
can  demonstrate  extenuating 
circumstances  that  prevented  the  appeal 
from  being  made  b\  the  deadline  date. 

Changes  None. 


Section  685.301     Obtaining  and 
Repaying  a  Loan 

Section  6a5.301(aHl) 

Comment:  Many  commenters  asked 
how  a  school  will  determine  what 
interest  rate  to  charge  a  Federal  Direct 
Stafford  borrower. 

Discussion:  If  a  Federal  Direct  Stafford 
loan  borrower  has  a  prior  fixed-rate 
Federal  Stafford  or  Federal  Direct 
Stafford  loan,  the  borrower  will  receive 
the  same  interest  rate  on  a  subsequent 
Federal  Direct  Stafford  loan.  Once  the 
National  Student  Loan  Data  System 
(NSLDS)  is  operational,  the  interest  rate 
will  be  determined  when  the  borrower's 
need  analysis  application  is  processed 
through  the  Central  Processing  System. 
Until  then,  schools  may  rely  upon  the 
interest  rate  reported  by  the  student  on 
the  Free  Application  for  Federal  Student 
Aid  (FAFSA).  In  either  case,  the  rate 
will  be  forwarded  to  the  school  on  the 
student's  Student  Aid  Report  (SAR)  or 
Electronic  Student  Aid  Report  (ESAR). 

If  the  student  does  not  have  a  prior 
fixed-rate  Stafford  loan,  the  student's 
interest  rate  will  be  a  variable  rate.  The 
variable  rate  is  published  annually  in 
the  Federal  Register  and  will  be 
provided  to  schools.  More  detailed 
guidance  will  bo  provided  in  the  policy 
and  procedures  manual  that  will  be 
given  to  FDSLP  schools. 

Changes:  None. 

Comment:  Several  commenters  asked 
what  would  be  the  school's 
responsibility  if  it  had  information 
regarding  a  borrower's  interest  rate  that 
conflicted  with  the  information  on  the 
SAR  or  ESAR. 

D/scuss/on.- Consistent  with  34  CFR 
part  668,  subpart  E,  a  school  would  be 
responsible  for  resolving  conflicting 
information  before  a  FDSLP  loan  could 
be  made. 

Changes:  None. 

Section  685.301(a)(3) 

Comment:  Many  commenters  asked 
for  more  specific  details  about  how  the 
process  for  Federal  Direct  PLUS  loans 
would  work.  Many  other  commenters 
asked  who  would  be  responsible  for 
doing  the  credit  check  required  for 
Federal  Direct  PLUS  loans. 

Discussion:  Federal  Direct  PLUS  loans 
will  be  made  through  a  process  similar 
to  the  one  used  in  the  FFEL  Program 
that  starts  with  the  p>arent  filling  out  a 
combined  application/promissory  note 
and  sending  it  to  the  sdiool.  The  school 
will  forward  this  application  to  the 
Secretary  where  the  data  will  be  key 
entered  and  a  credit  check  performed. 
Alternatively,  a  .srh   r  f  rnay  enter  the 
data  using  the  son  whrv  provided  by  the 
Secretary,  and  electronically  forward 
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this  nfarrr.aition  to  the  Secretary.  In 
eii.hor  case,  the  Secretary  will  perform 
the  credit  che<.k  and  notify  the  school  of 
the  f'sults.  The  school  may  then  draw 
down  money  and  disburse  the  loan 
v^r.d^  in  the  same  manner  as  Federal 
D'.roct  Stafford  and  SLS  loans. 

Changes.  The  final  regulations  have 
been  amended  to  reflect  the  origination 
process  for  a  Federal  Direct  PLUS  loan. 

Section  685.302    Charges  for  Which 
FDSLP  Borrcwers  are  Responsible 

Section  685.302(a)(l)(vij  and  (vii) 

Comment:  One  commenter  noted  that 
the  provision  for  interest  rebates  for 
loans  with  an  interest  rate  of  10  percent 
where  the  sum  of  the  91-day  Treasury 
bill  rate  plus  3.25  percent  is  less  than  10 
percent  should  not  be  included  in  the 
FDSLP  regulations. 

Discu5s;o/7.  The  Secretary  agrees  with 
the  commenter. 

Chir.sfs:  Sections  685.302(a](l)(vi)- 
(vii!  have  been  deleted  from  the  final 
regulations. 

Section  685.302(bHe) 

Comment:  Many  commenters  believed 
that  the  Secretary  would  be  charging  a 
P'DSLP  borrower  more  than  if  the 
borrower  were  receiving  a  loan  in  the 
PTEL  Program.  They  pointed  out  that 
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jwer  is  in  deferment,  many 
'  iiize  interest  annually 
riarterly,  that  the  insurance 
fri-qi;ently  less  than  3 
that  late  charges  and 
i.Trtes  before  default  are 
oi'.^n  waived  or  reduced. 

Discussion:  The  proposed  regulations 
reflected  the  extent  of  the  Secretary's 
legal  authority  to  assess  certain  charges. 
That  authority  is  also  reflected  in  these 
final  regulations.  The  actual  charges 
(not  to  exceed  the  authorized  maximum) 
will  be  reflected  in  the  promissory  note 
and  other  program  materials.  The 
Secretary  anticipates  capitalizing 
interest  annually  during  deferment 
periods,  charging  a  loan  fee  of  6.5 
percent,  and  assessing  late  charges  and 
collection  costs  before  default  in  limited 
circumstances. 

C/jonges:  The  final  regulations  have 
!;een  amended  to  clarify  the  Secretary's 
flexibility  in  assessing  certain  charges, 
including  late  charges  and  collection 
char^'?«  before  default,  and  in  the 
frequency  of  capitalization  of  interest. 
The  final  regulations  have  also  been 
amended  to  provide  for  a  single  loan  fee 
that  it;  equal  to  the  origination  fee  plus 
the  insurance  premium.  The  new 
combined  loan  fee  will  not  exceed  the 
maximum  amount  allowed  for  an 
origination  fee  plus  insurance  premium 
IP.  !h*^  FFEL  Program. 


Section  685.304    Eepayment  of  a  Loan 

Comment:  Many  commenters  asked  if 
the  Internal  Revenue  Service  (IRS) 
would  be  collecting  FDSLP  loans 
through  payroll  deduction.  Other 
commenters  said  that  the  specific 
collection  procedures  that  will  be  used 
in  the  collection  of  FDSLP  loans  should 
be  included  in  the  regulations. 

Discussion:  For  the  demonstration 
program,  the  Secretary  does  not 
anticipate  that  the  IRS  will  be  involved 
in  the  actual  loan  collection  process 
through  payroll  deductions.  The 
Secretary  will  contract  for  servicing  and 
collection  of  FDSLP  loans.  Procedures 
to  be  followed  by  the  contractor  in  the 
servicing  and  collection  of  FDSLP  loans 
will  be  specified  by  the  Secretary  as  part 
of  the  contractual  agreement.  However, 
it  is  the  Secretary's  intent  to  require 
FDSLP  contractors,  at  a  minimum,  to 
follow  the  servicing  and  collection 
procedures  in  the  FFEL  Program 
regulations. 

Changes:  None. 

Section  685.305    Deferment 
Section  685.305 

Comment:  Several  commenters  asked 
what  a  school's  responsibilities  would 
be  regarding  deferments. 

Discussion:  A  school's  responsibility 
regarding  deferments  will  be  the  same 
in  the  FDSLP  as  it  is  in  the  FFEL 
Program,  i.e..  to  certify  the  enrollment 
status  of  a  student  who  requests  an  in- 
school  deferment. 

Changes:  None. 

Section  685.306    Forbearance 
Section  685.306(a)(1) 

Comment:  A  few  of  the  commenters 
were  concerned  that  the  NPRM  did  not 
authorize  an  endorser  to  a  FDSLP  loan 
to  request  a  forbearance. 

Discussion:  In  the  FFEL  Program 
regulations,  an  endorser  is  authorized  to 
request  forbearance  for  a  FFEL  Program 
loan.  A  similar  provision  did  not  appear 
in  the  NPRM. 

Changes:  The  final  regulations  have 
been  revised  to  allow  an  endorser  to 
request  forbearance  on  a  FDSLP  loan. 

Section  685.400    Agreement  Between 
an  Eligible  School  and  the  Secretary  for 
Participation  in  the  FDSLP 

Section  685.400(b)(3) 

Comment:  Many  commenters  asked 
how  long  schools  would  have  to 
forward  promissory  notes  to  the 
Secretary  and  be  considered  to  have 
done  so  in  a  "timely"  manner. 

Discussion:  The  timing  requirement 
for  sending  promissory  notes  to  the 
Secretary  will  be  determined  by  the 


reconciliation  process,  by  which  the 
school  will  reconcile  drawdowns, 
disbursements,  and  cash  on  hand  with 
the  Secretary.  A  school  must  reconcile 
With  the  Setrretar>'  once  each  month  for 
the  previous  month's  activity.  Schools 
will  be  assigned  a  monthly 
reconciliation  period  that  ends  at  the 
same  time  each  month.  For  example,  if 
a  school's  reconciliation  period  ends  on 
September  1.5th,  the  school  would  have 
to  reconcile  with  the  Secretary  by 
October  15th.  If  a  school  drew  down  a 
total  of  $10,000  during  the 
reconciliation  period  ending  September 
15,  the  Secretary  should  have  received 
FDSLP  loan  disbursement  records 
(supported  by  promissory  notes) 
totalling  $10,000  by  October  15th. 
Changes:  None. 

Section  685.401     Rules  for  a  School 
Making  Loans  in  the  FDSLP 

Section  685.401(b)(1) 

Comment:  A  number  of  commenters 
asked  if  schools  would  be  held 
responsible  for  the  accuracy  of 
information  provided  by  the  borrower  in 
the  loan  origination  process. 

Discussion:  A  school  is  not  held 
responsible  for  information  that  is 
provided  by  the  borrower,  provided  the 
school  has  no  evidence  or 
documentation  that  the  information 
submitted  by  the  applicant  is  incorrect. 
However,  the  borrower  will  be 
responsible  for  the  accuracy  of 
information  provided  in  connection 
with  a  loan  application. 

Changes:  The  Secretary  has  amended 
the  final  regulations  to  include  a 
provision  from  the  FFEL  Program 
regulations  to  the  effect  that  unless  the 
borrower  is  subject  to  verification  or  the 
school  has  conflicting  documentation, 
the  school  may  rely  upon  statements 
made  by  the  borrower. 

Section  685.401(c) 

Comment:  A  number  of  commenters 
asked  what  constitutes  "all  required 
information"  that  must  be  provided  by 
the  borrower  before  a  school  can 
disburse  FDSLP  loan  proceeds. 

Discussion:  Each  Federal  Direct 
Stafford  and  Federal  Direct  SLS 
borrower  mViSt  complete  and  sign  a 
FAFSA  and  a  FDSLP  promissory  note 
before  receiving  the  loan.  In  addition, 
each  Federal  Direct  PLUS  borrower 
must  complete  and  sign  a  com.bination 
application/promissory  note  before 
receiving  a  Federal  Direct  PLUS  loan.  If 
these  forms  are  not  completed  by  a 
borrower,  the  school  may  not  disburse 
FDSLP  loan  proceeds. 

Changes:  None. 
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Section  685.401(c) 

Comment  A  couple  of  commenters 
noted  that  the  NPFLM  did  not  explicitly 
require  that  FDSLP  st'jderit  hn:!i^  be 
multiply  disbursed  h'lf.oiiKt)  '}:^^  HEA 
specifies  that  FDSLP  !<  ans  vvai  be  made 
with  the  same  terms  and  conditions  as 
FFEL  Program  loans. 

Discussion  The  Secretary  agrees  with 
the  commenters. 

Changfs:  The  final  regulations  have 
been  revised  to  incorporate  language 
requiring  FDSLP  student  loans  to  be 
multiply  disbursed. 

Section  685.403    Disbursing  Borrowers' 
Loan  Proceeds  and  Counseling 
Borrowers. 

Section  685.403(c) 

Comment:  Many  commenters  objected 
to  the  provision  requiring  a  school  to 
obtain  a  .separate  written  authorization 
from  the  borrower  in  order  to  release 
loan  proceeds.  The  commenters  noted 
that  an  alternative  process  had  recently 
been  approved  for  use  in  the  FFEL 
Program  for  schools  using  Electronic 
Funds  Transfer  (EFT)  and  should  be 
available  to  schools  in  the  FDSLP. 

Discu.'ision:  The  Secrptar\'  agrees  with 
the  commenters  and  has  allowed  for  a 
similar  process  in  the  final  regulations. 

Changes:  The  final  regulations  have 
been  revised  to  allow  a  school  to  use  the 
authonzatton  statement  that  will  be 
included  \n  FDSLP  promissory  notes, 
provided  that  the  school  gives  a 
statement  to  the  borrower  within  30 
days  following  each  disbursement 
showing  the  disbursement  applied  to 
the  student's  account 

Section  685.403(f)  and  fg) 

Comment  A  number  of  commenters 
asked  who  would  be  responsible  for  the 
materials  used  by  FDSLP  schools  for 
entrance  and  exit  counseling 

Discussion  In  the  FDS[J-\  the 
Secretary  will  develop  materials  for  a 
FDSLP  school  to  use.  if  it  so  choo.ses,  for 
entrance  and  exit  counseling.  In 
addition,  the  Secretary  will  provide 
borrower-specific  information  regarding 
a  borrower's  FDSLP  loans  for  a  school  s 
use  in  exit  counseling. 

Changes:  None. 

Section  685.4 06     \Vi th d ra wal  Procedure 
for  Schools  in  the  FDSLP 

Section  685. 4 06(b) 

Comment:  Many  commenters  opposed 
the  provision  that  prohibited  a  school 
that  withdraws  from  the  FDSLP  from 
participating  in  the  FFEL  Program  until 
the  end  of  the  demonstration  period 
The  commenters  argued  that  the 
provision  was  unfair  to  schools  that 
made  a  good  faith  effort  to  participate. 


but  found  participation  in  the  FDSLP  to 
be  more  than  they  could  manage 
administratively. 

Discussion:  The  Secretary  is 
concerned  that  schools  selected  for 
participation  in  the  FDSLP  have  an 
incentive  to  make  the  FDSLP  work.  In 
addition,  because  participation  will  be 
limited  and  participating  schools  will  be 
selected  using  statistically  sound 
methods,  withdrawal  of  a  significant 
number  of  schools  would  seriously 
undermine  the  reliability  of  the  cross 
section  of  schools  and  thus  the 
evaluation.  However,  the  Secretary  is 
sensitive  to  the  fact  there  may  be 
reasons  why  a  school  might  wish  to 
withdraw  despite  having  made  a  good 
faith  effort  to  participate.  In  deciding 
whether  to  approve  a  school's  request, 
the  Secretary  considers  if  the  reasons 
included  with  the  request  are  unique  to 
the  FDSLP,  or  would  exist  whether  or 
not  the  school  participated  in  the 
FDSLP  or  the  FFEL  Program. 

C/i a ngps;  The  provision  that 
prohibited  a  school  that  withdraws  from 
the  FDSLP  from  participating  in  the 
FFEL  Program  for  the  duration  of  the 
demonstration  program  has  been 
removed  from  the  final  regulations.  The 
final  regulations  have  been  revised  to 
allow  a  school  to  withdraw  if  the  school 
makes  a  written  request  with  an 
explanation  of  why  it  seeks  the 
withdrawal,  and  the  Secretary  approves 
the  request.  In  deciding  whether  to 
approve  a  school's  request,  the  Secretary 
considers  if  the  reasons  included  with 
the  request  are  unique  to  the  FDSLP,  or 
would  exist  whether  or  not  the  school 
participated  in  the  FDSLP  or  the  FFEL 
Program.  If  a  school's  request  is 
approved  by  the  Secretary,  the 
withdrawal  will  become  effective  after 
the  June  30  following  the  school's 
request. 

Section  685. 407    Remedial  A  ctions 
Section  685.407(a) 

Comment:  Many  commenters 
expressed  concern  over  a  school's 
liability  for  loans  that  are  unenforceable. 
Other  commenters  asked  what 
arrangements  are  available  to  schools  for 
relief  when  a  promissory  note  is 
unavailable. 

Discussion:  A  school  will  be 
financially  liable  if,  due  to  an  error  of 
the  school,  the  loan  is  unenforceable,  or 
if  a  borrower  receives  more  than  the 
amount  fur  which  the  borrower  was 
eligible.  This  policy  is  the  same  for 
schools  participating  in  the  FFEL 
Program. 

If  a  sc:hool  cannot  furnish  the 
promisson,'  note  to  the  Secretary  for  a 
loan  !t  has  already  disbursed,  it  will  not 


be  exposed  to  a  UabiUty  if  the  school 
can  secure  a  signed  promissory  note 
from  the  borrower.  If  a  signed 
promissory  note  cannot  be  obtained,  the 
school  will  be  liable  for  the  amount  it 
has  disbursed.  A  school  can  reduce  its 
potential  for  liability  by  forwarding 
promissory  notes  to  the  Secretary  and 
receiving  a  confirmed  acceptance  prior 
to  disbursing  the  loan  proceeds  or  by 
maintaining  a  copy  of  the  promissory 
note  at  the  school.  Once  the  Secretary 
has  accepted  the  promissory  note,  the 
school  will  no  longer  be  potentially 
liable  for  the  promissory  note. 
Changes:  None. 

Section  685.408    Administrative  and 
Fiscal  Control  and  Fund  Accounting 
Requirements  for  Schools  Participating 
in  the  FDSLP 

Section  685.408(h)(1) 

Comment:  Many  commenters  objected 
to  the  requirement  that  a  FDSLP  school 
have  a  separate  bank  account  for  FDSLP 
funds  that  it  draws  down.  Many  schools 
indicated  that  they  already  have 
accounting  systems  in  place  that  would 
accomplish  whatever  benefits  a  separate 
bank  account  would  provide.  Other 
commenters  opposed  the  requirement 
because  schools  already  have  other 
Federal  accounts  for  other  ED  programs 
and  should  not  be  required  to  set  up 
another  account  for  another  Federal 
program.  Other  commenters  said  the 
cost  of  opening  up  another  separate 
bank  account  would  be  prohibitive.  One 
commenter  pointed  out  that  31  U.S.C. 
6503(h)  prohibits  Federal  agencies  firom 
requiring  States  (including  State 
schools)  to  deposit  Federal  funds  in  a 
separate  bank  account. 

Discussion:  A  critical  measure  of  the 
success  of  the  FDSLP  will  be  the  ability 
of  the  Secretary  and  schools  to  manage 
and  account  for  funds  used  to  make 
FDSLP  loans.  These  funds  can  only  be 
used  to  make  FDSLP  loans.  In  order  to 
ensure  program  integrity,  FDSLP  funds 
must  be  easily  tracked  and  auditable. 
While  many  schools  have  accounting 
systems  that  meet  these  needs,  many 
schools  do  not. 

Although,  the  Secretary  does  not 
necessarily  agree  with  the  commenter 
that  31  U.S.C.  6503(h)  prohibits 
requiring  a  State  school  participating  in 
the  FDSLP  to  maintain  a  separate  bank 
account,  the  Secretary  has  nevertheless 
eliminated  the  separate  account 
requirement  for  State  institutions. 

Changes:  The  final  regulations  have 
been  revised  so  that  State  schools  are 
not  required  to  have  a  separate  bank 
account. 
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Section  685.408ih)(2l 

Cowment:  Several  commenters 
objected  to  the  requirement  that  schools 
rr.aintain  an  interest-bearing  account  for 
FDSLP  funds. 

Discussion:  The  provision  does  not 
require  FDSLP  funds  to  be  maintained 
in  a  separate  interest-bearing  account. 
However,  if  funds  are  kept  in  an 
interest-bearing  account,  any  interest 
earned  must  be  returned  to  the 
Secretary. 

Changes:  The  Secretar\'  has  amended 
the  fiial  regulations  to  clarif>'  that 
interest  earned  on  FDSLP  funds  must  be 
returned  'o  th^  .Secretary. 

Fxpculive  Order  12291 

These  regulations  nave  Deen  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order 

A.ssev>mpnl  of  Kdutationtjl  Imp-jcl 

1:;  :*.-'  ri.n'.te  of  proposefl  ruieinaking, 
tne  .Vcretnrv  requested  comments  on 
whet'ier  ihe  propvosed  regulations  would 
ruqjre  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States.  Based  on  the  response  to 
the  proposed  rules  and  on  its  own 
review,  the  Department  has  determined 
that  the  regulations  in  this  document  do 
not  require  transmission  of  information 
that  is  being  gathered  by  or  is  available 
from  any  other  agency  or  authority  of 
the  Unit>id  State'; 

I  ist  of  Subjects  in  34  CKR  Par-  683 

.Administrative  practice  or  procedure. 
Colleges  and  universities.  Education, 
L.aaii  programs-education.  Student  aid. 
V  cK,ational  education. 

(Catalog  nf  Federal  Domestic  Assistance 
Numl)er  has  not  been  assigned.) 

D.1'  •']  ]une29.  1993. 
Richard  VV.  Riley. 
SevKtary  of  Education. 

The  Secretary  amends  title  34  of  the 

Code  of  Federal  Regulations  by  adding 
a  new  part  685  to  read  as  follows: 

PART  58S— FEDERAL  DIRECT 
STUDENT  LOAN  PROGRAM 

Sutjpart  A — Purpose  Brd  Scop* 

Sec 

685  too     Tht-  F'i<ittrdi  Dirvc.i  .Stuttent  Loan 

Pr.ny^m 
6H5  im     Participation  in  the  FDSLP. 
eft.";  102     Definitions. 
685  1113     Applirnbllity  of  subparts. 


Subpart  B— School  Eilglbi 't    a.^d  5a  s  '  o^ 

685.200  Application  instructions  for 

s(  hoois  to  participate  in  the  FDSLP  or 
the  control  group. 

685.201  Requirements  Tir  schools  tu 
pBfticipale  in  the  FD'LP. 

685.202  Selection  pr(x:ess  for  schofjis  in  the 

rosLP. 

683.203  S«lection  pr(x:«ss  for  schools  in  the 
control  group. 

683.204  Appeal  procedure  for  schools 
selected  to  participate  in  the  FDSLP  or 
the  control  group. 

Subpart  C — Borrower  Prov'^ioim 

685.300  Borrower  eligibility 

685.301  Obtaining  and  repaying  a  loan. 
685  302     Charges  for  which  FDSLP 

borrowers  are  responsible. 

685.303  Loan  limits. 

685.304  Repayment  of  a  loan. 

665.305  Deferment. 

685.306  Forbearance. 

685.307  B<5rTOwcr  responsibilities. 

Subpart  t)—ReqLiif«'"'-;.nt3  Gta.Tdard.'!  and 
Payments  (or  FDSlP  scnjcis 

685.400  Agreement  between  an  eligible 
school  and  the  Secretary  for 
participation  in  the  FDSLP. 

685.401  Rules  for  a  school  making  loans  in 
the  FDSLP. 

685  402     Correspondence  school  schedule 

requirements. 
685.403     Disbursing  borrowers'  loan 

proceeds  and  counseling  twrrowers. 
685  404     Determining  the  date  of  a  students 

withdrawal. 
685.405     Payment  of  a  refund  to  the 

.Secretary. 
685  406    Withdrawal  procedure  for  schools 

participating  in  the  FDSLP. 
685.407     Remedial  actions. 
685  406     Administrative  and  fiscal  control 

and  fund  accounting  requirements  for 

schools  participating  in  the  FDSLP. 

?.po«fid;x  A— •ftdOe'-.dar-i  to  Progrpn 
Partit.ipatjon  Aqr«fe«n*nt  tor  PartiCipatior  tn 
the  Federal  Direct  ST'jOpo!  Loan  Program 

Aocwndii!  B-^zf^ooi  Par1;'.ipaton 
Application. 

Authority;  20  US  C  10R7a  ef  seq 

S-.jbpar-!  c%-'-P j'oose  a':a  Scope 

§  685  '•  >j     The  f-eoerai  Direct  Student  Loan 
P'ogram. 

(aj  Under  the  Federal  Direct  Student 
Loan  Program  (FDSLP).  the  Secretary 
makes  loans  to  enable  a  student  or  his 
or  her  parents  to  pay  the  costs  of  the 
student's  attendance  at  postsecondary 
schools.  The  Secretary  makes  loans 
under  the  following  program 
components: 

(1  j  Federal  Direct  Stafford  Loan 
Program,  which  provides  loans  to 
undergraduate,  graduate,  and 
professional  students. 

(2)  Federal  Direct  Supplemental 
Loans  for  Students  (SLS)  Program, 
which  provides  loans  to  graduate, 
professional,  independent 


undergraduate,  and  certain  dependent 
undergraduate  students. 

(3)  Ftderal  Direct  PLUS  Program, 
which  prrjvides  loans  to  parents  of 
dependent  student.s. 

(b)  The  Secretary  makes  a  FDSLP  loan 
only  to  a  student  or  a  parent  of  a  student 
enrolled  in  a  school  that  has  been 
selected  bv  the  Secretary  to  participate 
in  the  FDSLP. 

(.■V.uthnrilv   20  \l^  C.  l(W7a  nt  sfq  1 

§685.101     Participation  in  llie  f^DSLP 

(a)(ll  Colleges,  universitius,  graduate 
and  professional  schools,  vocational, 
and  technical  schools  selected  by  the 
Secretary  may  participate  in  the  FDSLI'. 
Participation  in  the  FDSLP  enables  an 
eligible  student  or  his  or  her  parents  to 
obtain  a  loan  to  pay  for  the  student's 
cost  of  education  at  his  or  her 
institution. 

(2)  A  school  that  is  participating  in 
the  FDSLP  may  not  certify  loans  under 
the  Federal  Family  Education  Loan 
Program,  as  defined  in  34  CFR  part  600. 
(b)  Eligible  students  who  are  enrolled 
at  a  school  participating  in  the  FOSU 
may  borrow  under  the  Federal  Direct 
Stafford  Loan  and  Federal  Direct  SLS 
programs.  Parents  of  eligible  dependent 
students  mav  borrow  under  the  Federal 
Direct  PLUS  program. 

(Auth'iritv  20  \'SC  1087a  ef  .s«/.) 

§685.102     Definitions. 

{a)(l)  The  following  definitions  are  set 
forth  in  the  Student  Assistance  General 
Provisions.  34  CFR  part  6B8: 

Academic  year 

Campus-lwsed  programs 

Dependent  student 

Eligible  program 

Eligible  student 

Enmllcd 

Federal  C^jnsoiidation  Loan  Program 

Federal  Direct  Student  Uwn  l>mgram 

(FDSLP) 
Federal  Pell  Crant  Program 
Federal  Perkins  Loan  Program 
Federal  PLUS  Program 
Federal  State  Student  Incentive  Grant 

Program 
Federal  .Supplemental  Educational 

Opportunity  Grant  Program 
Federal  Suppieniental  Loan.s  fi)r  ,Sru(i''nti 

(SLS)  Program 
Federal  Work-Study  Program 
Independent  student 
Parent 
State 
U.S.  citizen  or  National 

(2)  The  following  definitions  are  set 

forth  in  the  regulations  for  Institutional 
P^ligibiiity  under  the  Higher  Education 
Act  of  IfJfi.'i,  as  amended.  :!4  CFR  part 

Accredited 
Clock  hour 
Educational  program 
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Eligible  institutifin 

Fodsrai  Fam)lv  Eiiucation  Loan  (FFEL) 

lYogram 
Instilution  of  higher  education 
Ndtionally  recognized  accrediting  agency  or 

assof,iati;ir. 
PrH8(.creditH(i 

Proi^am  nf  study  by  correspondence 
Secrnlarv 

(3)  The  foilowmK"  definitions  are  set 
fiirth  in  the  remilations  for  the  FFEL 
Program  under  the  Higher  Education 
Act  of  1965.  as  amended,  34  CFR  part 
682: 

Act 

Endorser 

Expected  family  contribution 

Federal  Insured  Student  Loan  Program 

Federal  Stafford  Loan  Program 

Foreign  school 

Full-time  student 

Graduate  or  professional  student 

Guaranty  agency 

Holder 

Legal  guardian 

Lender 

Post-deferment  grace  period 

(b)  The  following  definitions  also 
apply  to  this  part: 

Actual  interest  rate:  The  annual 
interest  rate  charged  on  a  loan,  which 
may  be  equal  to  or  less  than  the 
applicable  interest  rate  on  that  loan. 

Applicable  interest  rate:  The 
maximum  annual  interest  rate  that  may 
be  charged  under  the  Act  on  a  loan. 

Borrower:  An  individual  to  whom  a 
FDSLP  loan  is  made. 

Dp  fault:  The  failure  of  a  borrower  and 
endorser,  if  any,  to  make  an  installment 
payment  when  due.  or  to  meet  other 
term,s  of  the  promissory  note,  if  the 
Socretan,'  finds  it  reasonable  to  conclude 
that  the  borrower  and  endorser,  if  any, 
no  longer  intend  to  honor  the  obligation 
to  repay,  provided  that  this  failure 
persists  for — 

(1)  180  days  for  a  loan  repayable  in 
monthly  installments;  or 

(2)  240  days  for  a  loan  repayable  in 
less  frequent  installments. 

Dishurspmpnt:  The  delivery  of  loan 
proceeds  by  a  school  to  a  borrower, 
either  directly  or  through  the  crediting 
of  the  student's  account  with  the  .school. 

Estimated  cost  of  attendance:  The 
tuition  and  fees  normally  assessed  a 
student  carrying  the  same  academic 
workload  as  the  student  to  whom  or  on 
whose  behalf  a  FD.SLP  loan  is  sought,  as 
determined  by  the  school,  plus  the 
school's  estimate  of  other  expenses 
n'asonably  related  to  attendance  at  that 
school,  for  the  period  of  enrollment  for 
which  the  loan  is  soughF  These 
«'xpenses  may  not  include  the  purchase 
of  a  motor  vehicle.  They  may  include, 
but  are  not  limited  to — 

(1)  The  costs  for  rental  or  purchase  of 
anv  equipment    matfrials,  or  supplies 


required  of  all  students  in  the  student's 
course  of  study,  except  for  the  cost  of 
rental  or  purchase  of 
telecommunications  equipment  for  a 
student  receiving  all  or  part  of  his  or  her 
instruction  by  means  of  that 
telecommunications  technology; 

(2)  For  a  student  attending  uie 
institution  on  at  least  a  half-time  basis. 
an  allowance  for  books,  supplies, 
transportation,  and  miscellaneous 
personal  expenses; 

(3)  If  applicable,  the  insurance 
premium  for  the  loan; 

(4)  If  applicable,  the  origination  fee 
for  the  loan; 

(5)  An  allowance,  as  determined  by 
the  school,  for  room  and  board  costs 
incurred  by  the  student  that  includes — 

(i)  For  a  student,  without  dependents, 
residing  at  home  with  parents,  an 
allowance  of  at  least  $1,500; 

(ii)  For  a  student,  without 
dependents,  residing  in  institutionally 
owned  or  operated  housing,  a  standard 
allowance  based  on  the  amount 
normally  assessed  most  of  the  school's 
residents  for  room  and  board;  and 

(iii)  For  all  other  students,  an 
allowance  of  not  less  than  $2,500  for 
expenses  reasonably  incurred  by  those 
students  for  room  and  board; 

(6)  For  a  student  enrolled  in  a 
program  of  study  by  correspondence, 
only  the  tuition  and  fees  and,  if 
required,  books  and  supplies,  travel, 
and  room  and  board  costs  incurred 
specifically  in  fulfilling  a  required 
period  of  residential  training; 

(7)  For  a  student  enrolled  in  an 
educational  program  that  normally 
includes  a  formal  program  of  study 
abroad,  reasonable  costs  associated  with 
that  study; 

(8)  For  a  student  with  one  or  more 
dependents,  an  allowance  based  on  the 
expenses  reasonably  incurred  for 
dependent  care  based  on  the  number 
and  age  of  the  dependents:  and 

(9)  For  a  student  with  a  disability,  an 
allowance  for  those  expenses  related  to 
his  or  her  disability,  including  special 
services,  transportation,  equipment,  and 
supplies  that  reasonably  are  incurred 
and  not  provided  by  other  assisting 
agencies. 

Estimated  financial  assistance:  (1) 
The  estimated  amount  of  assistance  that 
a  student  has  been  or  will  be  awarded, 
for  a  loan  period,  from  Federal,  State, 
institutional,  or  other  scholarship,  grant, 
financial  need-based  employment,  or 
loan  programs,  including  but  not 
limited  to — 

(i)  Veterans'  educational  benefits  paid 
under  chapters  30,  31.  32,  and  35  of  title 
38  of  the  United  States  Code; 

(ii)  Educational  benefits  paid  under 
chapters  106  and  107  of  title  10  of  the 


United  States  Code  (Selected  Reserve 
Educational  Assistance  Program); 

(iii)  Reserve  Officer  Training  Corps 
(ROTC)  scholarships  and  subsistence 
allowances  awarded  under  chapter  2  of 
title  10  and  chapter  2  of  title  37  of  the 
United  States  Code; 

(iv)  Benefits  paid  under  Public  Law 
97-376,  section  156:  Restored 
Entitlement  Program  for  Survivors  (or 
Quavle  benefits); 

(v)  Benefits  paid  under  Public  Law 
96-342,  section  903;  Educational 
Assistance  Pilot  Program; 

(vi)  Any  educational  benefits  paid 
because  of  enrollment  in  a 
postsecondary  education  institution; 

(vii)  The  estimated  amount  of  other 
Federal  student  financial  aid,  including, 
but  not  limited  to.  a  Federal  Direct 
StafTord  loan  eligible  for  interest 
subsidies,  Federal  Pell  Grants,  and  to 
the  extent  funding  is  available,  campus- 
based  aid  the  student  would  be 
expected  to  receive  if  the  student 
applied,  whether  or  not  the  student  has 
applied  for  that  aid;  and 

(viii)  In  the  case  of  a  Federal  Direct 
PLUS  loan,  the  estimated  amount  of 
other  Federal  student  financial  aid, 
including  but  not  limited  to,  a  Federal 
Direct  Stafford  loan.  Federal  Pell  grant, 
and  campus-based  aid  that  the  student 
has  been  or  will  be  awarded. 

(ix)  If  the  student  is  applying  for  a 
loan  to  cover  expenses  incurred  within 
the  same  enrollment  period  as  that  for 
which  a  prior  FFEL  Program  or  FDSLP 
loan  was  received,  the  amount  of 
Federal  Stafford,  Federal  SLS.  and 
Federal  PLUS  loan  proceeds  withheld 
by  the  lender  or  the  amount  of  Federal 
Direct  Stafford.  Federal  Direct  SLS,  and 
Federal  Direct  PLUS  loan  proceeds 
withheld  by  the  Secretary  on  the  prior 
loan  to  cover  the  origination  fee  or 
insurance  premium,  if  those  costs  were 
included  in  computing  the  borrower's 
estimated  cost  of  attendance  for  the 
prior  loan. 

(2)  The  estimated  amount  of 
assistance  does  not  include  those 
amounts  used  to  replace  the  expected 
family  contribution,  including — 

(i)  Federal  Direct  SLS  and  Federal 
Direct  PLUS  loan  amounts; 

(ii)  Private  and  State-sponsored  loan 
program  loan  amounts;  and 

(iii)  Federal  Perkins  loan  and  Federal 
Work-Study  funds  that  the  school 
determines  the  student  has  declined  for 
an  acceptable  reason. 

Expected  family  contribution:  The 
amount  a  student  and  his  or  her  spouse 
and  family  are  expected  to  pay  toward 
the  student's  cost  of  attendance. 

FDSLP  school:  A  school  that  has  an 
agreement  with  the  Secretary  under 
§685.400  to  participate  in  the  FDSLP. 
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F"J-'ral  Direct  PLl  S  Program:  A  loan 
pro'iT-]-:  !  .'horized  by  title  IV-D  of  the 
A  ;  :ht''  p-ovides  loans  to  parents  of 
undergraduate  students  attending 
FDSLP  schools  with  loans  that  have  the 
same  terms  and  conditions  as  Federal 
PLUS  Program  loans. 

Federal  Direct  Stafford  Loan  Program: 
A  loan  program  authorized  by  title  IV- 
D  of  the  Act  that  provides  loans  to 
students  attending  FDSLP  schools  with 
loans  that  have  the  same  terms  and 
conditions  as  Federal  Stafford  Loan 
Program  loans. 

Federal  Direct  Supplemental  Loans 
for  Students  (SLSj  Program:  A  loan 
program  authorized  by  Title  IV-D  of  the 
Act  that  provides  loans  to  students 
attending  FDSLP  schools  with  loans  that 
have  the  same  terms  and  conditions  as 
Federal  SLS  Program  loans. 

Grace  period  The  pvnod  that  begins 
on  the  day  after  a  Federal  Direct  Stafford 
loan  borrower  ceases  to  be  enrolled  as 
at  least  a  half-time  student  at  an  eligible 
institution  and  ends  on  the  day  before 
the  repayment  period  begins.  For  a 
Federal  Direct  SLS  borrower  who  also 
has  a  Federal  Stafford  or  Federal  Direct 
Stafford  loan  on  which  the  borrower  has 
not  yet  entered  repayment,  an 
equivalent  pt- nod  after  the  borrower 
cea-sed  to  be  enrolled  as  at  least  a  half- 
time  student  at  an  eligible  institution. 

Half-time  student:  A  student  enrolled 
in  a  school  that  is  participating  in  the 
FPTL  Program  or  the  FDSLP  and  is 
carrying  an  ar^demiv  workload  that 
amounts  to  a;  i«ast  one-half  the 
workload  of  a  full-time  student,  as 
determmed  bv  the  .school,  and  is  not  a 
full-time  student  A  student  enrolled 
solely  in  an  eligible  program,  of  .study  by 
correspondence  as  defined  m  34  CFR 
668. R  IS  considered  a  half-time  student. 

Loan  period  The  period  for  which  a 
Federdi  Direct  Stafford,  Federal  Direct 
SLS,  or  Federal  Dirwrt  PLUS  loan  is 
intended  The  loan  period  must 
coincide  with  a  bona  fide  academic  term 
established  by  the  school,  for  which 
institutional  charges  are  normally 
asses.sed. 

Origination  fee:  A  fee.  payable  by  the 
borrower,  that  is  used  to  help  defray  the 
costs  of  the  FDSLP. 

Pepayment  period:  [\)  For  a  Federal 
Diro<  t  Stafford  loan,  the  penod 
beginning  on  the  date  following  the 
expiration  of  the  grace  period  and 
ending  no  later  than  10  years  from  that 
date,  exclusive  of  any  period  of 
deferment  or  foibearaarj) 

12'  f-  ir  a  Fpdera:  Direct  SLS  loan,  the 
penui.:  that  begins  on  the  date  the  loan 
is  disbvjrsed,  or  if  the  loan  is  disbursed 
m  niore  than  one  installment,  the  date 
the  1.-st  disbursement  is  made  and  ends 
no  later  than  ID  years  from  that  date. 


exclusive  of  any  period  of  deferment  or 
forbearance. 

(3)  For  a  Federal  Direct  PLUS  loan, 
the  period  that  begins  on  the  date  the 
loan  is  disbursed  and  ends  no  later  than 
10  years  from  that  date,  exclusive  of  any 
period  of  deferment  or  fort)earance. 

School:  (1)  An  "institution  of  higher 
education"  as  that  term  is  defined  in 
section  481  of  the  Act. 

(2)  The  term  includes  only  those 
individual  units  or  programs  within  a 
school  that  satisfy  the  definition  of 
"eligible  program"  in  34  CFR  part  668. 

(3)  The  term  does  not  include  any 
educational  institution  that  employs  or 
uses  commissioned  salespersons  to 
promote  the  availability  of  Federal 
Direct  Stafford.  Federal  Direct  SLS.  or 
Federal  Direct  PLUS  loans  for 
attendance  at  the  institution.  For  this 
purpose — 

(i)  A  commissioned  salesperson  is  one 
who  receives  compensation  in  any  form 
or  amount  that  is  related  to.  or 
calculated  on  the  basis  of,  student 
applications  for  enrollment,  student 
acceptances  for  enrollment,  student 
enrollments,  or  student  retention;  and 

(ii)  Promote  the  availability  means — 

(A)  Provide  a  prospective  or  enrolled 
student  with  loan  application  forms; 

(B)  Provide  other  information  relating 
to  the  FDSLP  to  a  prospective  or 
enrolled  student  in  order  to  encourage 
the  student  to  finance  his  or  her 
education  with  a  FDSLP  loan;  or 

(C)  Otherwise  use  the  availability  of 
FDSLP  loans  as  a  recruiting  or  retention 
tool. 

Temporarily  totally  disabled:  The 
condition  of  an  individual  who,  though 
not  totally  and  permanently  disabled,  is 
unable  to  work  and  earn  money  or 
attend  school,  during  a  period  of  at  least 
60  days  needed  to  recover  from  injury 
or  illness.  With  regard  to  a  disabled 
dependent  of  a  borrower,  this  tenn 
means  a  spouse  or  other  dependent 
who,  during  a  period  of  injury  or  illness. 
requires  continuous  nursing  or  similar 
services  for  a  period  of  at  least  90  days. 

Totally  and  permanently  disabled: 
The  condition  of  an  individual  who  is 
unable  to  work  and  earn  money  or 
attend  school  because  of  an  injury  or 
illness  that  is  expected  to  continue 
indefinitely  or  result  in  death. 

Underffvduate  student:  A  student 
who  is  enrolled  at  a  sc^iool  in  a  program 
of  study,  at  or  below  the  baccalaureate 
level,  that  usually  does  not  exceed  four 
academic  years,  or  is  up  to  five 
academic  years  in  length,  and  is 
designed  to  lead  to  a  degree  or 
certificate  at  or  below  the  baccalaureate 
level. 

(Authority:  20  U.S.C.  10878  et  seq.) 


§685.103     Applicability  of  subparts. 

(aj  Subpart  A  of  this  part  uuntams 
general  information  regarding  the 
purpose  and  scope  of  the  FDSLP. 

(b)  Subpart  B  of  this  part  contains 
provisions  regarding  eligibility  and 
selecting  schools  that  will  participate  in 
the  FDSLP. 

(c)  Subpart  C  of  this  part  contains 
provisions  that  apply  to  borrowers  in 
the  FDSLP. 

(d)  Subpart  D  of  this  part  contains 
certain  requirements  that  apply  to 
schools  in  the  FDSLP. 

(Authority:  20  U.S  C.  1087a  ef  seq.) 


Subpart  B- 
Selection 


-School  Eligibility  and 


§685.200     .Aopiicalioo  in'»t'vi-''0''3  for 
•chools  to  partic  pate  .n  tho  ;  DScP  or  trie 
control  group. 

[d]  A  s(,hool  that  wishes  to  participate 
in  the  FDSLP  or  the  control  group  must 
submit  an  application  to  the  Secretary 
by  October  1,  1993.  The  school  shall 
supply  the  information  requested  in  the 
School  Participation  Application 
provided  as  Appendix  B  to  this  part.  A 
school  may  use  a  single  application  to 
apply  for  participation  in  the  FDSLP  or 
the  control  group. 

(b)  Schools  that  wish  to  apply  as  a 
consortium  .shall  supply  the  information 
requested  for  each  of  the  schools  in  the 
consortium,  A  school  that  applies  as 
part  of  a  consortium  may  not  apply 
individually. 

(AMthorilv   20  11  ,S  C   1  nR7a  pf  .ter;  1 

§  685.201     Requirements  for  schools  to 
participate  in  the  FDSLP. 

(a)  A  Si.hool  participating  in  the 
F'nSLP  must  be  an  eligible  institution  as 
defined  in  34  CFR  part  600, 

(n)  A  school  parti'^ipating  m  the 
FD.SLP  must  be  nble  tc-  use  the  software 
or  specifications  provideci  fiv  the 
Secretary  to  collect  the  data  necessary 
for  making  loans  and  transmitting 
information  to  the  Secretary 

(c)  A  school  applying  to  participate  in 
the  FDSI.F  must  have  a  cohort  default 
rate  as  d^f.ned  in  section  435(n!)  of  tiie 
Act  that  is  less  than  25  percent  in  at 
least  one  of  the  two  most  recent  vears 
for  which  cohort  default  rates  have  been 
published  by  the  Secretary. 

(d)  A  s(  hool  applying  to  participate  in 
tlie  FDSLP  must  be  hxiated  in  a  State. 

(.^uihon'v   20rS,C   V)H7a  ft  seq.) 

§  585^2     Selection  process  for  schools  hi 
the  FDSLP. 

(a)  Cr^'nerai  The  Secretory  uses 
statistical  methodology  to  ensure  that  a 
cross  section  of  schools  participating  in 
the  FFEL  Program  is  represented  in  the 
FDSLP 
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(b)(1)  The  Stfcrtiiar  groups  the 
universe  of  fTEL  Program  participants 
by  various  categories  into  "cells."  takinc 
into  consideration  institutional  control, 
length  of  academic,  program,  size  of 
student  enrollment,  percentage  of  FTEL 
Program  student  borrowers,  geographic 
location,  annual  loan  volume,  default 
experience,  and  demogrephir 
composition  of  the  jttudent  body. 

(2)  If  a  school  applies  for  participation 
in  the  FDSLP.  It  is  selected  unless  there 
are  too  many  applicant  schools  from  the 
cell  to  which  the  school  belongs. 

(3)  If  there  are  too  many  applicants 
from  a  particular  cell,  the  Secretary 
mekes  random  selections  from  among 
the  applicants  !o  give  each  applicant  the 
same  probability  of  selection. 

(4)  If  there  are  too  few  applicants  ftxim 
a  particular  cell,  all  applicants  are 
selected,  and  the  Secretary  randomly 
selects  additional  srhools  from  that  cell 
fro.nn  among  the  nor:  applicants  to 
obtain  the  desired  cross  section  of 
schools  participating  in  the  FDSLP. 

(Authority:  20  U  S.C  1087a  ef  seq) 

§685.203     S«l«ctlon  procBM  (Of  school*  In 
tr»e  control  group. 

'.al  Geneni!  .'^tter  defero.'jiing  which 
s(:h'.x)is  would  participate  in  the  FDSLP, 
tiiL'  Sec;retar\'  Mjlpc:ts  a  control  group 
us;r.y  a  statistical  methodology  to 
ensure  a  cross  section  of  .schools  fr:)i!i 
ihe  rwmain-ng  universe  of  .schools 
partK  ipating  in  the  FFEL  Program. 

(b)  The  pr-JKiedures  s^^^  fortri  in 
^685  202  to  st-le^rt  srr,nols  !or 
pa.rticipation  in  the  rDSlJ"  are  also  ushiI 
to  select  schoois  for  t.he  runt  nil  group, 

ic)  The  fad  thet  a  sf.nooi  dp;. lies  for 
participation  in  the  HJ.'-IP  but  is  not 
seltT.ted  ntiither  mcrease.s  nor  (increases 
the  school's  probabin'y  ot  being 
sfilected  to  be  in  tht:  control  group, 

iA;.thnntv  20  I'  SC.   108^^  "t  sf--:^  , 

§  S85.k04    App«al  procedure  tor  »cho.in 
fi^ieetftd  to  partic.ipstt  in  th«  FDSLP  of  tne 
control  group. 

!a)  Cenerrl  A  schc.  may  appeal  to 
tbp  S^  iotar>-  to  decline  its  selection  to 
partiripate  in  the  FDSLP  or  the  control 
group.  Such  an  appeal  must 
d^a.o.nstrate  good  cause  (for  example. 
txtreme  administrative  burden)  for  the 
Secretary  tc  grant  the  school's  appeal. 

(b;  A  selected  school  that  does  not 
wc  h  to  participate  must  appeal  to  the 
SM:reta,-y  wit-*i:n  fifleen  (15)  days  of  th.- 
d-ite  thu  s<;hoo!  i*-  notified  of  its 
selection  to  participate  The  Secn-ta-y 
does  not  grant  an  appeal  that  is  iTicdt* 
sfter  fi.fteen  (15)  days  of  when  U.-j 
s<  hoo!  was  notified  unless  the  school 
ran  demori.strate  e.xtenuatlng 
circumstances  that  prevented  ;;.e  appt^ai 
from  being  made  on  e  'irveiv  basis. 


(Authority:  20  U.S.C  1087a  et  seq] 
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la)(l)  Student  borrower.  A  student  is 
eligible  to  receive  a  Federal  Direct 
Stafford  loan,  and  an  independent 
undergraduate  student,  a  graduate  or 
professional  student,  or,  subject  to 
paragraph  (a)(l)(iii)  of  this  section,  a 
dependent  undergraduate  student,  is 
eligible  to  receive  a  Federal  Direct  SLS 
loan,  if  the  student  is  enrolled  in  an 
FDSLP  school,  meets  the  requirements 
for  an  eligible  student  under  34  CFR 
part  668,  and— 

(i)  In  the  case  of  an  undergraduate 
student  who  seeks  a  Federal  Direct 
Stafford  loan  or  Federal  Direct  SLS  loan 
for  the  cost  of  attendance  at  a  school 
that  participates  in  the  Federal  Pell 
Grant  Program,  has  received  a  Final 
determination,  or,  in  the  case  of  a 
student  who  has  filed  an  application 
with  the  school  for  a  Federal  Pell  Grant, 
a  preliminary  dHtermination.  from  the 
school  of  the  student's  eligibility  or 
ineligibility  for  a  Federal  Pell  Grant  and. 
if  eligible,  has  applied  for  the  period  of 
enrollment  for  which  the  loan  is  sought; 

(ii)  In  the  case  of  any  student  who 
seeks  a  Federal  Direct  SLS  loan  for  the 
cost  of  attendance  at  a  school  that 
participates  In  the  FDSLP.  has— 

(A)  Received  a  determination  of  need 
for  a  Federal  Direct  Stafford  loan,  and  if 
determined  to  have  need  in  excess  of 
S200,  has  requested  a  Federal  Direct 
Stafford  loan  from  the  school;  and 

(B)  Received  a  certification  of 
graduation  from  a  school  providing 
secondary  education  or  the  recognized 
equivalent; 

(iii)  For  purposes  of  a  dependent 
undergraduate  student's  eligibility  for  a 
Federal  Ehrect  SLS  loan,  is  a  dependent 
undergraduate  student  for  whom  the 
financial  aid  administrator  determines 
and  documents  in  the  school's  file,  after 
review  of  the  family  financial 
information  provided  by  the  student 
and  consideration  of  the  student's  debt 
burden,  that  the  student's  parents  likely 
will  be  precluded  by  exceptional 
circumstances  (e.g.,  the  student's  parent 
receives  only  public  assistance  or 
disability  beneHts,  is  incarcerated,  or  his 
or  her  whereabouts  are  unknown)  from 
borrowing  under  the  Federal  Direct 
F'LUS  Program  and  the  student's  family 
IS  otherwise  unable  to  provide  the 
"Student's  expected  family  contribution. 
A  parent's  refusal  to  borrow  a  Federal 
Direct  PLUS  loan  does  not  constitute  an 
excentional  circumstance; 

(iv)(A)  Reaffirms  any  FTEL  Program  or 
FDSLP  loan  amount  that  previously  was 
cancelled  due  to  the  borrower's  total 


and  pennanent  disability,  or  that  was 
discharged  in  bankruptcy,  or  written  off; 
and 

(B)  For  purposes  of  this  paragraph, 
reaffirmation  means  the 
acknowledgement  of  the  loan  by  the 
borrower  in  a  legally  binding  manner. 
The  acknowledgement  may  include,  but 
is  not  limited  to,  the  borrower — 

[1)  Signing  a  new  promissory  note  or 
repayment  schedule;  or 

(P)  Making  a  payment  on  the  loan: 

(v)(A)  In  tne  case  of  a  borrower  whose 
previous  loan  was  cancelled  due  to  total 
and  permanent  disability,  obtains  a 
certification  from  a  physician  that  the 
borrower's  condition  has  improved  and 
that  the  borrower  is  able  to  engage  in 
substantial  gainful  activity;  and 

(B)  Signs  a  statement  acknowledging 
that  any  FDSLP  loan  the  borrower 
receives  cannot  be  cancelled  in  the 
future  on  the  basis  of  any  present 
impairment,  unless  that  condition 
substantially  deteriorates; 

(vi)  In  the  case  of  any  student  who 
seeks  a  loan  but  does  not  have  a 
certificate  of  graduation  from  a  school 
providing  secondary  education  or  the 
recogni2:ed  equivalent  of  such  a 
certificate,  has  passed  an  independently 
administered  examination  approved  by 
the  Secretary;  and 

(vii)  Is  not  serving  in  a  medical 
internship  or  residency  program,  except 
for  an  internship  in  dentistry. 

(2)  Special  conditions  for  subsidized 
Federal  Direct  Stafford  Loan  borrowers. 
(i)  To  qualify  for  interest  benefits  on  a 
Federal  Direct  Stafford  loan,  a  borrower 
must  demonstrate  financial  need  in 
accordance  with  title  IV.  part  F  of  ihe 
Act. 

(ii)  The  Secretary  considers  a  member 
of  a  religious  order,  group,  community, 
society,  agency,  or  other  organization 
who  is  pursuing  a  course  of  study  at  an 
institution  of  higher  education  to  have 
no  financial  need  if  that  organization — 

(A)  Has  as  its  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being; 

(B)  Requires  its  members  to  forego 
monetary  or  other  support  substantially 
beyond  llie  support  it  provides;  and 

(C)(  J)  Directs  the  member  to  pursue 
the  course  of  study;  or 

[2)  Provides  subsistence  suppK)rt  to  its 
members. 

(b)  Parent  borrower.  A  parent  is 
eligible  to  receive  a  Federal  Direct  PLUS 
loan,  if  the  parent — 

(1)  Is  borrowing  to  pay  for  the 
educational  costs  of  a  dependent 
undergraduate  student  who  meets  the 
requirements  for  an  eligible  student  set 
forth  in  34  CFR  part  668; 

(2)  Provides  his  or  her  and  the 
student's  social  security  number; 
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!1!  Nieels  the  requiremeiits  pertaining 
to  c  '.tizenship  and  n?sidenrv  that  apply 
to  the  student  in  34  CFR  668.7; 

(4)  M»ets  the  requirements  concerning 
defaults  and  overpayments  that  apply  to 
the  student  in  34  CFR  668.7; 

(5)  Except  for  the  completion  of  a 
Statement  of  Selective  Service 
Registration  Status,  complies  with  the 
requirements  for  submission  of  a 
Statement  of  Educational  Purpose  that 
apply  to  the  student  in  34  CFR  part  668; 
and 

(6)  Meets  the  requirement  of 
paragraphs  (a)(l)(iv)  and  (a)(l)(v)  of  this 
section;  and 

(7)(i)(A)  Does  not  have  an  adverse 
credit  history;  or 

(Bl  Has  an  adverse  credit  history,  but 
has  obtained  an  endorser  who  does  not 
have  an  adverse  credit  history. 

(ii)  For  purposes  of  this  paragraph 
(b)(7)(i),  an  adverse  credit  history  means 
that  as  of  the  date  of  the  credit  report, 
the  applicant  is  90  or  more  days 
delinquent  on  any  debt. 

(c)  Use  of  loan  proceeds  to  replace 
expected  family  contribution.  A 
borrower  may  use  the  amount  of  a 
Federal  Direct  SLS  loan.  Federal  Direct 
PLUS  loan.  State-sponsored  loan  or 
other  Don-Federal  loan  obtained  for  a 
period  of  enrollment  to  replace  the 
expected  family  contribution  for  that 
loan  period. 

'  *.  jthority:  20  U.S.C.  1087a  et  seq] 

§  685.301    Obtaining  and  repaying  a  k>an. 

(jji  1 1  Application  for  a  Federal  Direct 
Stafford  loan.  To  obtain  a  Federal  Direct 
Stafford  loan,  a  student  shall  complete 
and  submit  a  Free  Application  for 
Federal  Student  Aid.  If  the  student  is 
eligible  for  a  Federal  Direct  Stafford 
loan  and  the  school  is  willing  to  make 
the  loan,  the  school  shall  obtain  a 
completed  promissory  note  from  the 
student  and  originate  the  loan  on  behalf 
of  the  Secretary-. 

(2)  Application  for  a  Federal  Direct 
SLS  loan.  To  obtain  a  Federal  Direct  SLS 
loan,  a  student  shall  complete  and 
submit  a  Free  Application  for  Federal 
Studen*  Aid.  If  the  student  is  eligible  for 
a  FeCe-^i!  Direct  SLS  loan,  and  the 
school  IS  willing  to  make  the  loan,  the 
school  shall  obtain  a  completed 
promissory  note  from  the  borrower  and 
originate  the  loan  on  behalf  of  the 
Secretary. 

(3)  Application  for  a  Federal  Direct 
PLUS  loan.  To  obtain  a  Federal  Direct 
PLUS  loan,  the  parent  shall  complete  an 
application  and  submit  it  to  the  school 
for  certification.  After  the  school 
certifies  the  application,  the  school 
submits  the  application  to  the  Secretary. 
If  the  parent  does  not  have  an  adverse 
credit  history  and  the  school  is  willing 


to  make  the  loan,  the  school  shall 
originate  the  loan  on  behalf  of  the 
Secretary. 

(b)  Repaying  a  loan — (1)  General.  The 
borrower  is  obligated  to  repay  the  full 
amount  of  the  loan,  late  fees,  collection 
costs,  and  any  interest  not  subsidized  by 
the  Secretary. 

(2)  Federal  Direct  Stafford  loan 
repayment.  Generally,  a  borrower  is  not 
required  to  make  any  payments  on  the 
principal  of  a  Federal  Direct  Stafford 
loan  during  the  time  the  borrower  is  in 
school.  If  the  borrower  qualifies,  the 
Secretary  subsidizes  the  interest  on  the 
borrower's  behalf  during  the  time  the 
borrower  is  in  school.  When  the 
borrower  ceases  to  be  enrolled  on  at 
least  a  half-time  t)asis,  a  grace  period 
begins  during  which  no  principal 
payments  are  required,  and  the 
Secretary  continues  to  pay  the  accruing 
interest  on  the  borrower's  behalf.  At  the 
end  of  the  grace  period,  the  repayment 
period  begins.  During  the  repayment 
period,  the  borrower  pays  both  the 
principal  and  the  interest  accruing  on 
the  loan  except  during  authorized 
periods  of  deferment. 

(3)  Federal  Direct  SLS  loan 
repayment.  The  repayment  period  for  a 
Federal  Direct  SLS  loan  begins 
immediately  on  disbursement  of  the 
loan.  The  first  payment  of  principal  and 
interest  on  a  Federal  Direct  SLS  loan  is 
due  from  the  borrower  within  60  days 
after  the  loan  is  fully  disbursed  unless 

a  borrower  who  is  also  a  Federal 
Stafford  or  Federal  Direct  Stafford  loan 
borrower  requests  that  repayment  on  the 
Federal  Direct  SLS  loan  be  deferred 
until  the  borrower's  grace  period  on  the 
Federal  Stafford  or  Federal  Direct 
Stafford  loan  expires.  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  the  life  of  the  loan. 

(4)  Federal  Direct  PLUS  loan 
repayment.  The  repayment  period  for  a 
Federal  Direct  PLUS  loan  begins 
immediately  on  disbursement  of  the 
loan.  The  first  payment  of  principal  and 
interest  on  a  Federal  Direct  PLUS  loan 
is  due  from  the  borrower  within  60  days 
after  the  loan  is  fully  disbursed. 

(5)  Deferment  of  repayment. 
Repayment  of  principal  on  an  FDSLP 
loan  may  be  deferred  under  the 
circumstances  described  in  34  CFR 
685.305. 

(6)  Default.  If  a  borrower  defaults  on 
a  loan,  the  Secretary  adds  collection 
costs  to  the  amount  owed  by  the 
borrower. 

(c)  Cancellation.  (1)  Death.  If  a 
borrower,  or  the  student  on  whose 
behalf  a  parent  borrowed,  dies,  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
is  canceled. 


(2)ii)  Total  and  pf^rmnnent  disability. 
If  a  borrower  becomes  totally  and 
permanently  disabled,  th-j  obligation  of 
the  borrower  and  any  endorser  to  m.ake 
any  further  payments  on  the  loan  is 
canceled.  A  borrower  is  not  considered 
totally  and  permanently  disabled  on  the 
basis  of  a  condition  that  existed  at  the 
time  he  or  she  applied  for  the  loan, 
unless  the  borrower's  condition  has 
substantially  deteriorated  later,  so  as  to 
render  the  borrower  totally  and 
permanently  disabled. 

(ii)  A  physician  who  is  a  doctor  of 
medicine  or  osteopathy  and  legally 
authorized  to  practice  in  a  State  must 
certify  the  borrower's  total  and 
permanent  disability  in  order  for  the 
loan  obligation  to  be  canceled. 

(3)  Bankruptcy.  If  a  borrower  has  his 
or  her  loan  obligation  discharged  in 
bankruptcy,  the  obligation  of  the 
borrower  to  make  any  further  payments 
on  the  loan  is  canceled. 

(.Authority;  20  U.S.C.  1087a  etseq..  1091a) 

§  685.302     Charges  for  which  FDSLP 
borrowers  are  responsible. 

UJ  /;:r<'n\sr— tU  Applicable  interest 
rates  under  the  Federal  Direct  Stafford 
Loan  Program,  (i)  If  a  borrower,  on  the 
date  the  promissory  note  evidencing  a 
Federal  Direct  Stafford  loan  is  signed, 
has  an  outstanding  balance  on  a 
previous  Federal  Stafford  or  Federal 
Direct  Stafford  loan,  the  applicable 
interest  rate  is  the  applicable  rate 
charged  on  that  previous  loan. 

(ii)  If  a  borrower,  on  the  date  the 
promis.sory  note  evidencing  a  Federal 
Direct  Stafford  loan  is  signed,  has  no 
outstanding  balance  on  a  Federal 
Stafford  or  Federal  Direct  Stafford  loan 
but  has  an  outstanding  balance  of 
principal  oi  interest  on  a  Federal  PLUS 
or  Federal  SLS  loan  made  for  a  period 
of  enrollment  beginning  before  July  1 , 
1988  or  on  a  Federal  Consolidation  loan 
that  repaid  a  loan  made  for  a  period  of 
enrollment  beginning  before  July  1, 
1988,  the  applicable  interest  rate  is  8 
percent. 

(iii)  If  a  borrower,  on  the  date  the 
promissory  note  evidencing  a  Federal 
Direct  Stafford  loan  is  signed,  has  no 
outstanding  balance  on  a  Federal 
Stafford  or  Fedtira!  Direct  Stafford  but 
has  an  outstanding  balance  for  a  Federal 
PLUS  or  Federal  SLS  loan  made  for  a 
period  of  enrollment  beginning  on  or 
after  July  1,  1988  but  before  October  1, 
1992,  or  on  a  Federal  Consolidation  loan 
that  repaid  a  loan  made  for  a  period  of 
enrollment  beginning  on  or  after  July  1, 
1988  but  before  October  1,  1992.  the 
applicable  interest  rate  is  8  percent  until 
48  months  elapse  after  the  repayment 
period  begins,  and  10  percent  thereafter. 
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(iv)  If  a  borrower,  on  the  date  the 
promissory  note  evidencing  a  Federal 
Direct  Stafford  loan  is  signed,  has  no 

outstanding  balanc:.^  on  a  Federal 
Stafford  loan  or  Federal  Direcrt  Stafford 
but  has  an  outstanding  balance  of 
principal  or  interest  on  a  Federal  SLS  or 
Federal  PLUS  loan  that  was  disbursed 
on  or  after  0:tuijer  1,  1992  ore  Federal 
Consolidation  hian  that  repaid  a  Federal 
Stafford  loan  for  which  the  first 
disbursement  is  on  or  after  C>;!ot>er  1 , 
1992.  the  applicable  interest  rate  is  8 
percent. 

(v)  If  a  borrowbr,  on  the  date  (he 
promissory  note  evidencing  a  Federal 
Dirert  Stafford  loan  is  signed,  has  no 
outstanding  balance  of  principal  or 
interest  on  any  FFEL  Program  or  FDSLP 
loan,  the  applicable  rate  is  a  variable 
rate,  applicable  to  each  jfuly  1-June  30 
period,  that  equals  the  les.wr  of— 

(A)  The  bond  equivalent  rate  cf  the 
^1-day  Treasury  Bills  auctioned  at  the 
final  auction  he'd  prior  to  Imf  1,  plus 
3.10  percent;  or 

(B)  9  percent. 

(vi)  For  a  Federal  Dired  Stafford  loan 
m,ide  to  a  borrower  with  an  outstanding 
FFEL  Program  loan,  if  at  thf'  end  of  any 
calendar  quarter,  the  sum  of  the  average 
of  the  bond  equivalent  rates  of  the  91 
d^iy  Treasury  bills  auctioned  for  that 
quarter,  plus  3  10  percent,  is  less  than 
the  applicable  interest  rate,  the 
Secretary — 

(A)  Calculates  an  adjustment  ir.  an 
amount  spe<:if)pd  under  paragraph 
(aJdKvii)  of  this  section:  and 

(B)  Credits  the  adjustment  tn  reduce 
the  outstanding  principal  balance  of  the 
loan  if  the  borrower's  account  is  not 
more  than  30  days  delinquent  on 
December  31  of  any  year  for  whirh  an 
adju.stment  is  payable. 

(vii)  For  the  purpose  of  pamgraph 
(a)(l)(vi),  the  amount  cf  an  adiusf.ment 
for  a  calendar  quarter  is  equal  to — 

(.■\)  The  cpplicable  interest  rate  minus 
the  sum  of  the  averak:e  of  the  bond 
equivalent  rates  of  the  91-day  Treasury- 
bills  auctioned  for  the  apjilicablo 
quarter  plus  3.10  percent; 

(B)  Multiplied  by  the  out.st^iiiiing 
principal  balnnce  of  the  Innn, 

(C)  Divided  bv  4:  and 

(D)  Prorated  for  the  portion  of  tr.e 
quarter  during  which  the  borrower  is 
responsible  for  the  payment  cf  interest 
on  the  loan. 

(2)  Applicable  interest  rates  under  the 
Federal  Direct  PLUS  Program.  The 
applicable  interest  rate  on  a  Federal 
Direct  PLUS  loan  is  a  variable  rate, 
applicable  to  each  July  1-June  30 
period,  that  equals  the  les,ser  of — 

(i)  The  bona  equivalent  rate  of  the  52 
week  Treasury  Bills  auctioned  at  the 
final  auction  held  prior  to  the  fune  1 
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immediately  pre<;eding  that  juiy 
30  penod,  plus  3  1  f,v«n::ent:  or 

(ii)  10  percent 

(3j  Applicable  interest  rotes  !.',,{,.[  the 
Federal  Direct  SLS  lYp^rnm  T^i^■, 
applicable  interest  rate  on  e  Federrd 
Dire<1  SLS  Program  loan  is  a  vhr,rtt'St' 

ra'p,  appiicabie  to  each  JliIv  1 ;  ..n-  vj 

period,  ttiat  equals  the  less*^'  of 

Ii)  The  bund  equivalnnt  rate  i 
week  Treasury  Bill.',  auctioned 
final  auction  held  pnor  \r.  \he  ' 
i.Timediately  pre<'"eding  ;,hft'.  Jai 
30  period,  plus  3,1  peromt;  or 

(ii)  11  porcenl. 

!b)  Capitalization.  (1)  Tlie  Secretary 
rnay  add  accrued  interest  to  the 
borrower's  unpaid  principal  balance. 
This  increase  in  the  principal  balance  of 
a  loan  is  called  "capitalizalion." 

i2i  TTie  Secretary  m.ay  capitalize 
ni'prest  payable  bv  the  borrower  that 
h.^s  arcnied — 

ii)  During  the  period  from  the  date  the 
first  disbursement  was  made  to  the 
beginning  date  of  the  in-school  period; 

(ii)  During  the  in-school  period  or 
grace  period; 

(iii)  During  a  period  of  authorized 
deferment; 

(iv)  During  a  period  of  authorized 
forbearance;  or 

[\  ]  During  the  period  from  the  date 
the  first  installment  payment  was  due 
until  it  was  made. 

(3)  Under  the  Federal  Direct  SLS  and 
Federal  Direct  PLUS  programs,  the 
Secretary  requires  the  borrower  to  pay 
on  a  monthly  or  quarterly  basis,  or  may 
apitalize  on  a  quarterly  or  less  frequent 
basis,  interest  that  has  accrued  during 
periods  in  which  the  borrower — 

(i)  Is  pursuing  a  full-time  course  of 
study  at  an  eligible  institution; 

(ii)  Is  pursuing  at  least  a  half-time 
course  of  study  (as  determined  by  the 
institution)  during  an  enrollment  period 
for  which  the  student  has  obtained  a 
FFEL  Program  or  FDSLP  loan; 

(iii)  Is  pursuing  a  course  of  study 
pursuant  to  a  graduate  fellowship 
program  approved  by  the  Secretary;  or 

(iv)  Is  pursuing  a  rehabilitation 
training  program  for  disabled 
individuals  that  is  approved  by  the 
Secretary. 

(4)  For  a  borrower  who  is  in  a  period 
of  deferment,  or  a  required  medical  or 
dental  internship  forbearance,  and  has 
agreed  to  monthly  or  quarterly 
payments  of  interest,  the  Secretary 
capitalizes  past  due  interest  after 
nolincalion  to  the  borrower  that  the 
borrower's  failure  to  resolve  any 
delinquency  constitutes  the  borrower's 
consent  to  capitaliMtion  of  delinquent 
interest  and  si!  interest  that  would 
accrue  through  the  remainder  of  that 
p»'riO(i, 


1  Lian  fee  for  Federa!  Direct 
Stafford,  Federal  Direct  SLS,  and 
Federal  Direct  PWS  loans.  The 
Secretary — 

(1)  Charges  a  borrower  a  loan  fee  on 

a  Federal  EMrect  Stafford.  Federal  Direct 
SLS  or  Federal  Direct  PLUS  loan  not  to 
exceed  8  percent  of  the  principal 
amount  of  the  loan; 

(2)  Deducts  the  loan  fee  from  the 
proceeds  of  the  loan; 

(3)  In  the  case  of  a  loan  disbursed  in 
multiple  installments,  deducts  a  pro 
rata  portion  of  the  fee  from  each 
disbursement;  and 

(4)  Refunds  by  a  credit  against  the 
borrower's  loan  balance  the  portion  of 
the  loan  fee  previously  deducted  from 
the  loan  that  is  attributable  to  a 
disbursement  of  that  loan  that  is  repaid 
within  120  days  of  disbursement. 

(d)  Late  charge.  (1)  The  Secretary  may 
require  the  borrower  to  pay  a  late  charge 
of  up  to  six  cents  for  each  dollar  of  ead> 
late  installment  under  the 
circumstances  described  in  paragraph 
(d)(2)  of  this  section. 

(2)  The  late  charge  may  be  assessed  if 
the  borrower  fails  to  pay  all  or  a  portion 
of  a  required  installment  payment 
within  10  days  after  it  is  due. 

(e)(1)  Collection  charges  before 
default.  Notwithstanding  any  provisions 
of  State  law.  the  Secretary  may  require 
that  the  borrower  or  any  endorser  pay 
costs  incurred  by  the  Secretary  or  his 
agents  in  collecting  installments  not 
paid  when  due,  including,  but  not 
limited  to— 

(i)  Attorney's  fees; 

(ii)  Court  costs; 

(iii)  Telegrams;  and 

(iv)  Fees  on  checks  returned  due  to 
non-sufTident  funds. 

(2)  Collection  charges  after  default.  If 
a  borrower  defaults  on  an  FDSLP  loan. 
he  or  she  is  assessed  collection  costs 
under  the  formula  in  34  CFR  30.60. 

(Authority:  20  U.S.C  10878  et  seq.,  1091a) 

§685.303     loan  nrntt*. 

(a)  Federal  Direct  Stafford  Loan 
Program  annual  limits.  (1)  In  the  (;ase  of 
a  student  who  has  not  successfully 
completed  the  first  year  of  a  program  of 
undergraduate  education,  the  total 
amount  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford  Loan  Program,  in 
combination  with  any  amount  borrowed 
under  the  Federal  Stafford  Loan 
Program,  may  not  exceed — 

(i)  $2,625  for  enrollment  in  a  program 
of  study  of  at  least  a  full  academic  year 
in  length; 

(ii)  $1,750  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  but  less 
than  a  full  academic  year  in  length;  and 
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.':;;)  58-5  fo'  enrollment  in  a  program 
of  study  of  at  least  one-third  but  less 
than  two-thirds  of  an  academic  year  in 
length. 

(2)  In  the  case  of  a  student  who  has 
successfjlly  completed  the  first  year  of 
an  undergraduate  program  but  has  not 
successfully  completed  the  second  year 
of  an  undergraduate  program,  the  total 
a::;  3  jnt  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford  Loan  Program,  in 
con;t.i:i<itLo:i  ■.  'h  any  amount  borrowed 
ui.der  the  Fe  ieral  Stafford  Loan 
P-og--;  ~i  fi  r  'hat  second  year  may  not 
exceed — 

fi)  $3,500  for  enrollment  in  a  program 
of  study  of  at  least  a  full  academic  year 
;n  length; 

(u)  $2,325  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  but  less 
than  a  full  academic  year  in  length; 

(iii)  $1,175  for  enrollment  in  a 
program  of  study  of  at  least  one-third 
but  iess  than  two-thirds  of  an  academic 
>Mar  in  length. 

(f)  In  the  case  of  a  student  who  has 
s^cces-sfully  completed  the  first  and 
st*r  ond  vt^a'  of  a  program  of  study  of 
uridtTgraduate  education  but  has  not 
s.cr  es,sfully  completed  the  remainder  of 
the  program,  the  total  amount  the 
st'jdent  may  borrow  for  any  academic 
year  of  study  under  the  Federal  Direct 
Stafford  Loan  Program,  in  combination 
with  any  amount  borrowed  under  the 
Federal  Stafford  Loan  Program,  may  not 
exceed — 

(:;  $5,500  for  a  program  of  study  of  at 
l«3«t  an  academic  year  in  length; 

(u)  $3,675  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  of  an 
arademic  year  but  less  than  an  academic 
year  in  length;  and 

(iii)  $1,825  for  a  program  of  study  of 
at  least  one-third  of  an  academic  year  in 
length  but  less  than  two-thirds  of  an 
academic  year  in  length; 

(4)  In  the  case  of  a  graduate  or 
professicnal  student,  the  total  amount 
the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford  Loan  Program,  in 
combination  with  any  amount  borrowed 
under  the  Federal  Stafford  Loan 
Prr^nni.  may  not  exceed  $8,500. 

(b!  Fed°ral  Direct  Stafford  Loan 
Prrgrnm  nrj  Federal  Stafford  Loan 
Program  ag^regofe  limits.  The  aggregate 
u:.p3;d  principal  amount  of  all  Federal 
Direct  Stafford  and  Federal  Stafford 
Loan  Program  loans  made  to  a  student 
may  not  exceed — 

(1)  $23,000  .n  the  case  of  any  student 
who  has  not  sur^essfully  completed  a 
program  of  s^udy  at  the  undergraduate 
level;  and 


(2)  $65,500,  in  the  case  of  a  graduate 
or  professional  student,  including  loans 
for  undergraduate  study. 

(c)  Federal  Direct  PLUS  Program 
annual  limit.  The  total  amount  of  all 
Federal  Direct  PLUS  loans  that  a  parent 
or  parents  may  borrow  on  behalf  of  each 
dependent  student  for  any  academic 
year  of  study  may  not  exceed  the  cost 
of  education  minus  other  estimated 
financial  assistance  for  that  student. 

(d)  Federal  Direct  PLUS  Program 
aggregate  limit.  The  total  amount  of  all 
Federal  Direct  PLUS  Program  loans  that 
a  parent  or  parents  may  borrow  on 
behalf  of  each  dependent  student  for 
enrollment  in  an  eligible  program  of 
study  may  not  exceed  the  student's  cost 
of  education  minus  other  estimated 
financial  assistance  for  that  student. 

(e)  Federal  Direct  SLS  Program 
annual  limit.  The  total  amount  of  all 
Federal  Direct  SLS  loans,  in 
combination  with  Federal  SLS  loans, 
that  a  student  may  borrow  for  any 
academic  year  of  study — 

(1)  In  the  case  of  a  student  who  has 
not  successfully  completed  the  first  and 
second  year  of  a  program  of 
undergraduate  education,  may  not 
exceed — 

(i)  $4,000  for  enrollment  in  a  program 
of  study  of  at  least  a  full  academic  year 
in  length; 

(ii)  $2,500  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  but  less 
than  a  full  academic  year  in  length; 

(iii)  $1,500  for  enrollment  in  a 
program  of  study  of  at  least  one-third 
but  less  than  two-thirds  of  an  academic 
year  in  length. 

(2)  In  the  case  of  a  student  who 
successfully  completed  the  first  and 
second  year  of  an  undergraduate 
program,  but  has  not  completed  the 
remainder  of  the  program  of  study,  may 
not  exceed — 

(i)  $5,000  for  enrollment  in  a  program 
of  study  of  at  least  a  full  academic  year; 

(ii)  $3,325  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  of  an 
academic  year  but  less  than  a  full 
academic  year  in  length;  and 

(iii)  $1,675  for  enrollment  in  a 
program  of  study  of  at  least  one-third  of 
an  academic  year  but  less  than  two- 
thirds  of  an  academic  year. 

(3)  In  the  case  of  a  graduate  or 
professional  student,  may  not  exceed 
$10,000. 

(f)  Federal  Direct  SLS  Program 
aggregate  limit.  The  total  unpaid 
principal  amount  of  Federal  Direct  SLS 
and  Federal  SLS  loans  may  not 
exceed — 

(1)  $23,000  for  an  undergraduate 
student. 

(2)  $73,000  for  a  graduate  or 
professional  student. 


(g)  Slinimum  loan  mttrval.  The 
annual  loan  limits  applicable  to  a 
student  shall  apply  to  the  greater  of^ 

(1)  The  length  of  the  school's 
academic  year;  or 

(2)  Seven  consecutive  months, 
(h)  Treatment  of  Federal 

Consolidation  loans  for  purposes  of 
determining  loan  limits.  The  percentage 
of  the  outstanding  balance  on  a  Federal 
Consolidation  loan  counted  against  a 
borrower's  aggregate  loan  limits — 

(1)  For  the  Federal  Direct  Stafford 
Loan  Program,  equals  the  percentage  of 
the  original  amount  of  the  Federal 
Consolidation  loan  attributable  to  the 
Federal  Stafford  and  Federal  Direct 
Stafford  loans;  and 

(2)  For  the  Federal  Direct  SLS  Loan 
Program,  equals  the  percentage  of  the 
original  amount  of  the  Federal 
Consolidation  loan  attributable  to  the 
Federal  SLS  and  Federal  Direct  SLS 
loans. 

(i)  In  no  case  may  a  Federal  Direct 
Stafford,  Federal  Direct  PLUS,  or 
Federal  Direct  SLS  loan  amount  exceed 
the  student's  estimated  cost  of 
attendance  for  the  period  of  enrollment 
for  which  the  loan  is  intended,  less — 

(1)  The  student's  estimated  financial 
assistance  for  that  period;  and 

(2)  The  borrower's  expected  family 
contribution  for  that  period,  in  the  case 
of  a  Federal  Direct  Stafford  loan. 

(Authority;  20  U.S.C  1087a  et  seq.) 

§685.304     Repayme<it  of  a  loan 

(a)  Convprsion  of  a  loan  to  repayment 
status.  (1)  For  a  Federal  Direct  PLUS 
loan,  the  lO-year  repayment  period 
begins  on  the  date  the  loan  is  disbursed. 
The  first  payment  is  due  within  60  days 
after  the  date  the  loan  is  fully  disbursed. 

(2)(i)  For  a  Federal  Direct  SLS  loan, 
the  10-year  repayment  period  begins  on 
the  date  the  loan  is  disbursed,  or.  if  the 
loan  is  disbursed  in  multiple 
installments,  on  the  date  of  the  last 
disbursement  of  the  loan.  Except  as 
provided  in  paragraph  (a)(2)(ii)  of  this 
section,  the  first  payment  is  due  within 
60  days  after  the  date  the  loan  is  fully 
disbursed. 

(ii)  For  a  Federal  Direct  SLS  borrower 
who  has  not  yet  entered  repayment  on 
a  Federal  Direct  Stafford  loan,  the 
borrower  may  postpone  payment, 
consistent  with  the  grace  period  on  the 
borrower's  Federal  Direct  Stafford  loan. 

(3)  Except  as  provided  in  paragraphs 
(a)  (4)  and  (5)  of  this  section,  for  a 
Federal  Direct  Stafford  loan  the 
repayment  period  begins — 

(i)  For  a  borrower  with  a  loan  for 
which  the  applicable  interest  rate  is  7 
percent  per  year.  9  months  following  the 
date  on  which  the  borrower  is  no  longer 


enrolled  on  at  least  a  h.ilf-time  basis  at 
an  eligible  school,  and 

(ii)  For  a  borrower  with  a  loan  for 
which  the  initial  applicable  interest  rate 
IS  8  or  9  pen:ent  per  year,  6  months 
follou  ing  the  date  on  which  the 
borrower  is  no  longer  enrolled  on  at 
least  a  half-time  basis  at  an  eligible 
school. 

(4)  For  a  borrower  of  a  Federal  Direct 
Stafford  loan  who  is  a  correspondence 
student,  the  grace  period  specified  in 
paragraph  (aj(3)  of  this  section  begins  on 
the  earliest  of  the  date — 

(i)  The  borrower  completes  the 
program; 

(ii)  The  bnrr.jwer  falls  60  days  behind 
the  due  date  for  submission  of  a 
s(.heduled  assignment,  according  to  the 
S'-hedule  required  in  §685.402. 
However,  a  school  may  grant  the 
borrower  one  restoration  to  in-school 
staUi.s  :i  '.hf  borrower  fails  to  submit  a 
lesson  wiihin  tiiis  60-day  period  af^er 
the  due  date  for  submission  of  a 
particular  assignment  if,  within  the  60- 
dny  period,  the  borrower  declares,  in 
writing,  an  intention  to  continue  in  the 
program  and  an  understanding  that  the 
required  lessons  must  be  submitted  on 
time:  or 

(lii)  That  !s  60  days  following  the 
latest  allowable  date  established  by  the 
Sihool  for  rompleting  the  program 
under  the  schedule  required  under 
§G85  402, 

(5)  A  Federal  Direct  S!affc.-d  loan 
borrower  may  upon  written  rt-i^ut^';! 
begin  the  repayment  period  prior  to  tr.e 
end  of  the  grace  period.  In  this  event,  a 
borrower  waives  the  remainder  of  the 
grace  period. 

(6)  The  repayment  schedule  may 
provide  for  substantially  equal 
installm^enf  payments  or  for  installment 
payments  that  increa.se  in  amount  over 
the  repayment  period. 

(7)(i)  Subject  to  paragraphs  (a)(7)  (ii) 
through  (iv)  of  this  section,  a  borrower 
is  entitled  to  at  least  5  years,  but  not 
more  than  10  years,  to  repay  a  Federal 
Direct  Stafford,  Federal  Direcl  SLS,  or 
Federal  Direct  PLUS  loan,  calculated 
from  the  beginning  of  the  repayment 
period. 

(ii)  If  the  borrower  recei\es  an 
authorized  deferment  or  is  granted 
forbearance,  as  described  m  §  BR.'i  305  or 
§685,306,  respectively,  the  periods  of 
deferment  or  forbearance  are  excluded 
from  determinations  of  the  "'.-,  and  10- 
year  periods. 

(iii)  If  the  minimum  annual 
repayment  required  in  paragraph  (i  )  of 
this  section  would  result  in  complete 
repayment  of  the  loan  in  less  than  5 
years,  the  borrower  is  not  entitled  to  the 
full  5-year  period. 


(ivj  Tile  borrower  may,  prior  to  the 
beginning  of  the  repayment  period, 
request  and  be  granted  by  the  Secretary 
a  repayment  period  of  less  than  5  years. 
Subject  to  paragraph  (a)(7)(iii)  of  this 
section,  a  borrower  who  makes  such  a 
request  n  a  v,  by  written  notice  to  the 
Secretary  at  any  time  during  the 
repayment  period,  extend  the 
repayment  period  to  a  minimum  of  5 
years. 


(8) 


th  respect  to  the  aggregate  of 


all  loans  held  by  the  Secretary,  the  total 
payment  made  by  a  borrower  for  a 
monthly  or  similar  payment  period 
would  not  otherwise  be  a  multiple  of 
five  dollars,  the  Secretary  may  round 
that  periodic  payment  to  the  next 
highest  whole  dollar  amount  that  is  a 
multiple  of  five  dollars. 

(b)  Prepayment.  The  borrower  may 
prepay  the  whole  or  any  part  of  a  loan 
at  any  time  without  penalty. 

(c)  Minimum  annual  payment.  (l)(i) 
Subject  to  paragraphs  (c)(l)(ii)  and  (2)  of 
this  section,  during  each  year  of  the 
repayment  period  a  borrower's  total 
payments  to  all  holders  of  the 
borrower's  FFEL  Program  and  FDSLP 
loans  must  total  at  least  $600  or  the 
unpaid  balance  of  all  loans,  including 
interest,  whichever  amount  is  less. 

(ii)  If  the  borrower  and  the  Secretary 
agree,  the  amount  paid  may  be  less. 

(2)  The  provisions  of  paragraphs  (c)ll) 
(i)  and  (ii)  of  this  section  may  not  result 
in  an  extension  of  the  maximum 
repayment  period  unless  forbearance,  as 
described  in  §685.306,  or  deferment,  as 
described  in  §685.305,  has  been 
approved. 

(Authority  20  t '  S  C.  1087a  et  seq.) 

§  685.305     Deferrrtent. 

An  FDsLP  borrower  is  entitled  to  the 
Seme  deferments  os  an  FFEL  Program 
borrower  under  the  conditions  specified 
in  34  CFR  682  210,  with  references 
therein  to  an  FFEL  Program  borrower 
understood  to  mean  an  FDSLP 
borrower,  references  therein  to  a  Federal 
Stafford,  Federal  SLS.  or  Federal  PLUS 
loan  understood  to  mean  a  Federal 
Direct  Stafford,  Federal  Direct  SLS,  or 
Federal  Direct  PLUS  loan,  and 
rnferenc  es  therein  to  a  lender 
understood  to  mean  the  Secretary. 

(Authority  20  U.S.C  1087a  ef  seq.) 
(Reporting  and  recordkeeping  requirements 

contained  in  §  685  305  wnrp  approved  by  the 
Office  of  Manafjf^menf  and  Budget  under 
control  numh)C'r  1,^140-0657) 

§685.306     Forbearance. 

(aSd)  An  FDSLP  borrower  or  endorser 
iriay  receive  forbearance  from  the 
Secretary  if  the  borrower  or  endorser  is 
willing  but  unable  to  make  scheduled 
loan  payments,  "Forlx'arance"  means 


permitting  the  temporary  cessation  of 
payments,  allowing  an  extension  of  time 
for  making  payments,  or  temporarily 
accepting  smaller  payments  Uian 
previously  scheduled.  A  forbearance  is 
granted  by  the  Secretary  only  if  the 
borrower  or  endorser  requests 
forbearance  in  accordance  with 
procedures  established  by  the  Secretary, 
and — 

(i)  The  Secretary  beUeves  that  the 
borrower  or  endorser  intends  to  repay 
the  loan  but,  due  to  poor  health  or  other 
acceptable  reasons,  is  currently  unable 
to  make  scheduled  payments;  or 

(ii)  The  borrower's  payments  of 
principal  are  deferred  under  §685.305 
and  the  Secretary  does  not  subsidize  the 
interest  benefits  on  behalf  of  the 
borrower  under  §  685.300(a)(2). 

(2)  If  payments  of  interest  are 
forborne,  they  are  capitalized. 

(b)  Upon  the  written  request  of  a 
borrower  whose  eligibility  for  an 
internship  or  residency  deferment  under 
34  CFR  682.210(n)  has  expired,  the 
Secretary  grants  forbearance  of  payment 
of  principal,  and,  imless  otherwise 
indicated  by  the  borrower,  interest,  in 
12-month  intervals,  until  the  borrower 
has  completed  the  internship  or 
residency. 

(Authority  20  U.S  C.  1087a  et  seq.) 

§685.307     Bo'icwer  'esponsibtlitie*. 

(a)  The  borrower  shall  give  the  school, 
as  part  of  the  origination  process  for  a 
Federal  Direct  Stafford,  Federal  Direcl 
SLS.  or  Federal  Direct  PLUS  loan— 

(1)  A  statement,  as  described  in  34 
CFR  part  668,  that  the  loan  will  be  used 
for  the  cost  of  the  student's  attendance; 

(2)  Information  demonstrating  that  the 
borrower  is  eligible  for  the  loan; 

(3)  Information  concerning  the 
outstanding  FFEL  Program  and  FDSLP 
loans  of  the  borrower  and,  for  a  parent 
borrower,  of  the  student,  including  any 
Consolidation  loan  used  to  discharge  a 
Stafford.  SLS,  or  PLUS  loan; 

(4)  A  statement  authorizing  the  school 
to  release  information  to  the  Secretary 
relevant  to  the  student's  eligibility  to 
borrow  or  to  have  a  parent  borrow  on 
the  student's  behalf  (e.g.,  the  student's 
enrollment  status,  financial  assistance, 
and  employment  records). 

(b)  The  borrower  shall  promptly 
notify — 

(1)  The  Secretary  of  any  change  of 
name,  address,  student  status  to  less 
than  half-time,  employer,  or  employer's 
address;  and 

(2)  The  school  of  any  change  in  local 
address  during  enrollment. 

(Authority:  20  U.S.C  1087a  et  seq.) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)  were  approved  by 
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the  Offi^i'  '-f  S^ir  ifiemett'  and  Budget  under 
control  r.  .:v.<)"-  I'M 0-0657) 

Subpart  D — flecutrerr,ent«.  Standafos, 
and  Paymentt  for  FDSLP  Scnoofs 

§6&5.4O0     Agr««m«nt  t>oN»««r  an  eligibl« 
•choof  ifia  m»  S«cr«Uiry  for  participation  In 
th«  FDSLP 

leJUJ  General  Participation  of  a 
school  in  the  FDSLP  means  that  the 
schoo'.  s  studor.ts  are  pl-.^ihie  to  receive 
FDSLP  ioar.s  To  participata  in  th« 
FDSLP.  a  school  must— 

(i!  E>«mons;rate  to  the  s^jUsfaction  of 
the  Swrptarv  that  it  rr.fwts  the  elements 
of  basic  eli»<!bility  as  def:n«?d  in  34  CFR 
part  600  thrcuRh  certinratioii  by  tiie 
Secretary,  and 

(u)  Enter  into  a  written  proyram 
participation  agreement  with  the 
Secrptary  that  is  signed  by  the  Chief 
E.xecutive  Officer  of  the  school  on  a 
form  approved  by  the  Secretary 

(2)  Program  participation  agreement. 
The  school,  in  the  program  participation 
agreement,  shall  promise  tn  comply 
with  the  applicable  provisions  of — 

(i)  The  Act  and  applicable  regulations; 

(ii)  The  Student  Assistance  Genera! 
Provisions,  34  CF¥.  part  668.  and 

i'.i:)  The  Institutional  Eligibility 
regulations.  34  CFR  part  500 

(b)  In  the  partictpalion  agreement,  the 
school  shall — 

(1)  Certifv'  that  information  provided 
to  the  Secretary  with  rwgard  to  each 
student's  or  parent's  eligibility  for  an 
FDSLP  loan  will  be  corref^rt  and 
consistent  with  borrower  eligibility 
req'Jirements 

(2)  Agree  to  use  the  software  or 
specifications  provided  by  the  Secretary 
to  collect  the  data  necessary  for  making 
loans  and  transmitting  requested 
information  to  the  Secretary 

(3)  Agree  to  timely  forward 
promissory  notes  for  loans  made  under 
tne  FDSLP  as  well  as  other  information 
required  by  the  Secretary 

(4)  Agree  to  comply  with  conditions 
that  the  Secretary  may  require  for 
testing  income-contingent  repasTnent 
methods 

(Authority:  20  L'.S  C  10a7a  rt  feq..  1094) 

f  685^1     Ru4««  (or  •  tchoot  nuking  loan* 
In  th«  FDSLP. 

(a)  Genewl  An  FDSLP  sdiool.  acting 
as  the  agent  of  the  Secretary,  is 
responsible  for  all  loan-making  duties 
including  datBrmimng  the  amount  of 
the  loan.  pnx»ssing  the  promissory  note 
and  other  required  forms,  approving  the 
borrower  for  the  loan,  explaining  to  the 
borrower  his  or  bar  rights  and 
responsibiuliBS  under  the  loan,  and 
having  the  borrower  sign  the  promissory 
note. 


(b)(1)  A  school  participating  in  the 
FDSLP  shall  ensure  that  any 
information  it  provides  to  the  Secretary 
in  connection  with  a  loan  application 
about  the  borrower  and.  in  the  case  of 
a  parent  borrower,  the  student  for  whom 
the  loan  is  intended,  is  complete  and 
accurate.  Except  as  provided  in  34  CFR 
part  668,  subpart  E.  a  school  moy  rely 
in  good  faith  upon  statements  made  on 
the  application  by  the  student. 

(2)  The  information  to  be  provided  to 
the  Secretary  by  the  school  about  tne 
borrower  receiving  the  loan  must 
include — 

(i)  The  borrower's  eligibility  for  a 
loan,  as  determined  in  accordance  with 
§  685.300  and  S  685  302 

(ii)  The  student's  estimated  cost  of 
attendance  for  the  period  for  which  the 
loan  is  sought. 

(iii)  The  student's  estimated  financial 
assistance  for  the  period  for  which  the 
loan  is  sought; 

(iv)  For  a  Federal  Direct  Stafford  loan, 
the  student's  eligibility  for  interest 
benefits: 

(v)  For  a  Federal  Direct  Stafford, 
Federal  Direct  SLS.  or  Federal  Direct 
PLUS  loan.  Liie  disbursement  date(sl 
and  disbursement  amounts  of  the  loan 
proceeds;  and 

(vi)  The  student's  loan  amount 

(3)  A  schoo!  may  not  certify  a  Federal 
Ehrect  Stafford.  Federal  Direct  PLUS,  or 
Federal  Direct  SLS  loan  application,  or 
combination  of  loan  applications,  for  a 
loan  amount  that — 

(j)  The  school  has  reason  to  know 
would  result  in  the  borrower  exceeding 
the  annual  or  maximum  loan  amounts 
in  §685.303;  or 

(ii)  Exceeds  the  student's  estimated 
cost  of  attendance,  less — 

(A)  The  student's  estimated  financial 
assistance  for  that  penod;  and 

(B)  In  the  case  of  a  Federal  Direct 
Stafford  that  is  eligible  for  interest 
benefits,  the  borrower  s  expected  family 
contribution  for  that  period 

(4)  A  school  may  rehise  to  certify  a 
Federal  Direct  Stafford,  Federal  Direct 
SLS,  or  Federal  D.reci  PLUS  loan 
application  or  may  reduce  the 
borrower's  determination  of  need  for  the 
loan  if  the  reason  for  that  action  is 
documented  and  provided  to  the 
student  in  writing,  provided — 

(i)  The  determination  is  made  on  a 
case-bv-case  basis, 

ill)  The  documentation  supporting  the 
deturmination  is  retained  in  the 
student's  file,  and 

(iii)  The  sciiool  does  not  engage  m 
anv  pattern  or  practice  that  results  in  a 
ieniai  of  a  borrower's  access  to  FDSLP 
loans  because  of  the  borrower's  race, 
sex.  color,  religion,  national  origin,  age. 
disability  status,  or  income. 


(5)  A  school  may  not  assess  a  fee  for 
the  completion  or  certification  of  any 
FDSLP  loan  data. 

(c!  Dishury.mg  a  loan.  (1)  B«!fore 
disbursing  a  loan,  a  school  must 
determine  that  all  information  required 
by  the  loan  application  end  promissory 
note  has  been  provided  by  the  borrower 
and.  if  applicable,  the  student.  A  school 
may  not  ask.  the  borrower  to  sign  an 
FDSLP  proniissor\'  note  before  it  has 
been  fully  completed. 

(2)  A  school  shuii  establish 
disbursement  dates  for  any  Federal 
Direct  Stafford  or  Federal  Direct  SLS 
loan  as  follows: 

(;)  Disbursements  must  be  in  two  or 
more  installments; 

(ii)  No  installment  may  exceed  one- 
half  the  loan,  and 

(iii)  At  least  one-half  of  the  loan 
period  must  elapse  before  the  second 
installment  is  disbursed,  except  a.", 
necessary  to  permit  the  second 
installment  to  be  disbursed  at  the 
beginning  of  the  next  semester,  quarter. 
or  similar  division  of  the  loan  period 

(d)  Promissory-  note  (1)  The  Secretan,' 
provides  promissory  notes  for  use  in  the 
FDSLP  and  a  school  may  not  modify,  or 
make  any  additions  to.  the  promissory 
note  without  the  Secretary's  prior 
written  approval. 

(2)  A  school  shall  obtain  from  the 
borrower  an  executed  legally 
enforceable  promissory  note  as  proof  of 
the  borrower's  indebtedness 

(3)  A  school  shall  give  the  borrower 
and  any  endorser  a  copy  of  each 
executed  promissory  note. 

(Authority:  20  L'  S.C  t087a  et  seq  ) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Burigwt  under 
control  number  tft40-0657) 

f  685.402     Corr»spond«nc«  school 
schedule  requirements. 

(a)  A  school  offering  a  co'orse  of  study 
by  correspondence  shall  establish  a 
schedule  for  submission  of  lessons  by 
its  students  and  provide  it  to  a 
prospective  student  prior  to  the 
student's  enrollment. 

(b)  The  school  shall  include  in  its 
schedule-^ 

(1)  A  due  date  for  each  lesson  in  the 
course, 

(2)  A  description  of  the  options,  if 
any,  available  to  the  student  for  altering 
the  sequence  of  lesson  submissions  from 
the  sequence  in  which  they  are 
otherwise  required  to  be  submitted; 

(3)  The  date  by  which  the  course  is  to 
be  completed;  and 

(4)  The  date  by  which  any  resident 
training  must  begin,  the  location  of  any 
residential  training,  and  the  period  of 
time  within  which  that  resident  training 
must  be  completed. 


contained  ir 
the  Office  ol 
control  num 
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(Authority:  20  LVS  C  1087a  et  seq  ] 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)  were  approved  by 
the  Office  cf  Management  and  Budget  under 

control  number  1840~Oi57) 

1685.403     Disbursing  borrowsra  loan 
proc«*ds  and  counseling  borrowsrs. 

(a)  Purpose  This  section  establishes 
rules  governing  a  school's  disbursement 
of  a  borTOwer's  Federal  Direct  Stafford, 
Federal  Direct  SLS.  or  Federal  Direct 
PLUS  loan  proceeds,  and  for  counseling 
borrowers.  The  school  shall  also  comply 
with  any  rules  for  processing  a  loan 
contained  in  34  CFR  part  668. 

fb)  General.  (1)  A  sc.hool  may  not 
deliver  any  loan  proceeds  without  first 
obtaining  an  executed  legally 
enforceable  promissory  note  from  the 
borrower. 

(2)(i)  Except  in  the  case  of  a  late 
disbursement  under  paragraph  (e)  of 
this  se<;tion,  or  as  provided  in  (b)(2)(ii.) 
of  this  paragraph,  a  school  may  disburse 
loan  proceeds  only  to  a  student  whom 
the  school  determines  continuously  has 
maintained  eligibility  in  accordance 
with  the  provisions  of  §  685.300,  from 
the  beginning  of  the  loan  period 
certified  by  the  school, 

(ii)  If,  after  the  first  disbursement  is 
made  to  the  student,  the  student 
becomes  ineligible  due  solely  to  the 
school's  loss  of  eligibility  to  participate 
in  the  Title  IV  programs,  the  school  may 
make  the  second  or  subsequent 
disbursement  to  the  borrower  as 
permitted  by  34  CFR  part  668. 

(ill)  If  prior  to  when  the  loan  is  made 
to  the  student,  the  student  temporarily 
ceases  to  be  enrolled  on  at  least  a  half- 
time  basis,  the  school  may  make  the  first 
disbursement  of  the  loan  and  any 
subsequent  disbursement  to  the  student 
if  the  school  subsequently  determines 
and  documents  in  the  student's  file — 

(A)  That  the  student  has  resumed 
enrollment  on  at  least  a  half-time  basis; 

(B)  The  student's  r»^vised  cost  of 
attendance;  and 

(C)  That  the  student  continues  to 
qualify  for  the  entire  amount  of  the  loan, 
notwithstanding  any  reduction  in  the 
student's  cost  of  attendance  caused  by 
the  student's  temporary  cessation  of 
enrollment  on  at  least  a  half-time  basis. 

(c)  Processing  of  the  proceeds  of  an 
FDSLP  loan   (1)  Except  as  provided  in 
paragraph  {c)(4)  of  this  secrtion.  the 
s<^:hool  shall,  not  more  than  30  days 
prior  to  the  first  day  of  the  loan  period. 
obtain  the  student's  or  parent  borrower's 
WTitten  authorization  for  the  release  of 
the  initial  and  any  subsequent 
disbursement  of  each  FDSLP  program 
loan  to  b«  made,  and  af^er  the  student 
has  registered  either— 


(i)  Disburse  the  prcK;;eeds  to  the 
student  borrower  subject  to  paragraph 
(d)(3)  of  this  section  or 

(ii)  Credit  the  student's  account  in 
accordance  with  paragraph  (d)(2)  of  this 
section,  notify  the  student  or  parent 
Dorrower  in  wnting  that  it  has  so 
cjedited  that  account,  and  deliver  to  the 
student  or  parent  borrower  the 
remaining  loan  proceeds,  subject  to 
paragraph  {d)(3)  of  this  section  not  later 
than  45  days  aftwr  the  disbursement  of 
the  funds. 

(2)  A  school  may  not  credit  a 
student's  account  or  release  the 
proceeds  of  a  loan  to  a  student  who  is 
on  a  leave  of  absence,  as  described  in 
§  685.404(c). 

(3)  A  school  may  not  make  the  first 
disbursement  of  a  Federal  Direct 
Stafford  or  Federal  Direct  SLS  loan  to  a 
student  who  is  enrolled  in  the  first  year 
of  an  undergraduate  program  of  study 
and  who  has  not  previously  received  a 
.Sfdfford,  SLS,  Federal  Direct  Stafford,  or 
Federal  Direct  SLS  loan  until  30  days 
bfter  the  first  day  of  the  student's 
progrr.m  of  study. 

{4j  The  authorization  statement 
included  in  the  borrower's  promissory 
note  will  meet  the  authorization 
statement  requirement  in  paragraph 
(c)(1)  of  this  section  if  the  school 
provides  a  notice  to  the  borrower  within 
30  days  of  the  disbursement  date 
informing  the  borrower  that  the  FDSLP 
loan  funds  have  been  credited  to  the 
student's  account  at  the  school. 

(d)  Disbursing  FDSLP  loan  proceeds. 
(1)  A  school  may  not  pake  a  loan  if  the 
student  does  not  register  for  the  loan 
period. 

(2)(i)  For  purposes  of  paragraph 
(c)(l)(ii]  of  this  section,  a  school  may 
not  make  the  first  disbursement  of  a 
loan  by  crediting  a  registered  student's 
account  earlier  than  3  weeks  before  the 
first  day  of  classes  of  the  loan  period. 

(ii)  The  school  may  credit  a  registered 
student's  account  with  only  those  loan 
proceeds  covering  costs  of  attendance 
owed  to  the  school  by  the  student  for 
which  substantially  all  of  the  school's 
students  incurring  those  costs  have  been 
billed. 

(3)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  a  school  may  not  deliver 
loan  proceeds  to  a  registered  student 
earher  than  10  days  before  the  first  day 
of  classes  of  the  loan  period. 

(4)  If  a  registered  student  withdraws 
or  is  exp-lled  prior  to  the  first  day  of 
classes  of  the  period  of  enrollment  for 
which  the  loan  is  made  or  fails  to  attend 
school  during  that  period,  or  if  the 
school  is  unable  for  any  other  reason  to 
document  that  the  student  attended 
school  during  that  period,  the  school 
within  30  days  of  the  period  described 


in  S  685.404(b)  shall  notify  the  Secretary 
of  the  student's  withdrawal,  expulsion, 
or  failure  to  attend  school,  if  applicable, 
and  return  to  the  Secretary — 

(i)  Any  loan  proceeds  credited 
directly  by  the  school  to  the  student's 
account:  and 

(ii)  The  amount  of  any  loan  proceeds 
delivered  by  the  school  to  the  student. 

(e)  Late  disbursement.  (1)  For 
purposes  of  this  paragraph,  a 
disbursement  is  late  if  the  school 
delivers  loan  proceeds— 

(i)  After  the  period  of  enrollment  for 
which  the  loan  was  intended;  or 

(ii)  Before  the  end  of  the  period  of 
enrollment  for  which  the  loan  was 
intended  but  after  the  student  ceased  to 
be  enrolled  at  the  school  on  at  least  a 
half-time  basis. 

(2)  A  school  may  make  a  late 
disbursement  only  if  it  has  received  a 
completed  promissory  note  prior  to 
whichever  condition  specified  in 
paragraph  (e)(1)  of  this  section  applies. 

(3)  Notwithstanding  paragraph  (e)(2). 
a  school  may  not  make — 

(i)  A  late  disbursement  to  a  student 
borrower  whose  last  recorded  day  of 
attendance  is  earlier  than  the  30th  day 
of  the  period  of  enrollment  for  which 
the  loan  is  intended  if  the  loan  was 
subject  to  delayed  delivery  under 
§  685.403(c)(3); 

(ii)  A  late  second  or  subsequent 
disbursement  of  a  Federal  Direct 
Stafford  or  Federal  Direct  SLS  loan  to  a 
borrower  who  has  ceased  to  be  enrolled 
on  at  least  a  half-time  basis  unless  the 
borrower  has  graduated  or  successfully 
completed  the  period  of  enrollment  for 
which  the  loan  was  intended;  or 

(iii)  Any  late  disbursement  that  under 
34  CFR  part  668  is  considered  to  be 
awarded  for  a  payment  period  in  which 
the  student  was  not  enrolled  on  at  least 
a  half-time  basis  at  the  school. 

(f)  Initial  counseling.  (1)  Except  in  the 
case  of  a  correspondence  school  or  for 

a  student  enrolled  in  a  study-abroad 
program  approved  for  credit  at  the  home 
institution,  a  school  shall  conduct 
counseling  with  each  Federal  Direct 
Stafford  and  Federal  Direct  SLS 
borrower  either  in  person  or  by 
videotape  presentation.  In  each  case,  the 
school  shall  conduct  this  counseling 
prior  to  making  the  first  disbursement  of 
the  proceeds  of  the  first  Federal  Direct 
Stafford  or  Federal  Direct  SLS  loan 
made  to  a  borrower  who  has  not 
received  a  Federal  Stafford  or  Federal 
SLS  loan  for  attendance  at  the  school 
and  shall  ensure  that  an  individual  with 
expertise  in  the  title  IV  programs  is 
reasonably  available  shortly  after  the 
counseling  to  answer  the  borrower's 
questions  regarding  those  programs.  In 
the  case  of  a  correspondence  school  or 
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a  student  enrt-'.led  in  a  study-abroad 
program  tha*  the  sc±oo'.  approves  for 
awiit,  ine  school  shall  provide  the 
borrower  wita  wTitten  counseling 
materials  by  mail  prior  to  releasing 
those  proceeds. 

(2)  In  conducting  the  initial 
counseling,  the  school  must — 

(i)  Emphasize  to  the  bcrrowerthe 
ser.ousnej5s  and  importance  of  the 
r<»pa_vTnent  oblieatjon  the  borrower  is 
assuming:  and 

(ii)  Describe  in  forceful  terms  the 
lik&ly  consequences  of  deJault, 
mciud.ng  adverse  crwdit  reports  and 
litigation. 

{V  Additional  matters  that  lt.h 
SfH:r9tary  recommends  that  a  school 
include  in  Lhe  initial  counseling  session 
or  materials  are  set  forth  in  appendix  D 
to  34  CFRpar.  66fl 

(g'  Exjt  counseling  UJ  A  school  shall 
conduct  in-person  exit  counseling  with 
each  Federal  Stafford.  Federal  SLS, 
Federal  Direct  Stafford,  or  Federal 
Direct  SLS  borrower  shortly  before  the 
borrower  ceases  at  least  half-Ume  study 
at  the  school,  except  that — 

(i;  In  Lhe  cafis  of  a  correspondence 
school,  the  school  shall  provide  the 
borrower  with  written  counseling 
materials  by  mail  within  30  days  after 
the  borrower  completes  the  program; 
and 

(ii)  If  the  borrowf*r  withdraws  from 
school  witnout  the  school's  prior 
knov,  iedije  or  fails  to  attend  an  exit 
counseling  session  as  scheduled,  the 
school  shall  m.ail  wntten  counseling 
material  to  the  borrower  at  the 
borrower's  last  known  address  within 
30  days  after  learning  that  the  borrower 
has  wuhdrawTi  from  school  or  failed  to 
attend  the  scheduled  session. 

(2i  In  condu':ting  Uie  exit  counseling, 
the  school  shall — 

(i)  Provide  the  borrower  with  general 
inform.ation  with  respect  to  the  average 
indebtedness  of  the  students  who  have 
obtained  Fecerai  Direct  Stafford  or 
Federal  Direct  SLS  loans  for  attendance 
at  that  school, 

'  ; )  Inform  the  student  as  to  the 
avfcrage  anticipated  monthly  repayment 
for  those  students  based  on  that  average 
indebtedness: 

(ill)  Review  for  the  Porrower  available 
repayment  options  (eg.,  loan 
consolidation,  refinancing): 

(iv)  Suggest  to  the  borrower  debt- 
management  strategies  that  Lhe  school 
determines  would  best  assist  repayment 
by  the  borrower, 

(v)  Include  the  matters  described  in 
paragraph  (0(2)  of  this  section:  and 

fvi)  Review  with  the  borrower  the 
conditions  under  which  the  borrower 
may  defer  repayment  of  a  loan  for 
service  under  the  Peace  Corps  Act, 


Domestic  Volunteer  Service  Act  of  1973, 
or  for  comparable  full-time  service  as  a 
volunteer  with  a  tax-exempt 
organization. 

(3)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  exit  counseling  session  or 
materials  are  set  forth  in  appendix  D  to 
34  CFR  part  668. 

(4)  The  school  shall  maintain  in  the 
student  borrower's  file  docum.ents 
substantiating  the  school's  compliance 
with  paragraphs  (f)-(g3  of  this  section  as 
to  that  borrower. 

(h)  Treatment  of  excess  loan 
proceeds.  Before  the  delivery  of  any 
Federal  Directt  Stafford  or  Federal  Direct 
SLS  loan  disbursement,  if  a  school 
leams  that  the  borrower  would  receive 
or  has  received  financial  aid  for  tlie 
period  of  enrollment  for  which  the  loan 
was  intended  that  exceeds  tlie  amount 
of  assistance  for  which  the  student  is 
eligible,  the  school  shall  reduce  or 
eliminate  the  overaward  by  either — 

(1)  Using  the  student's  Federal  Direct 
SLS,  Federal  Direct  PLUS,  or  State- 
sponsored  or  private  loan  to  cover  the 
expected  family  contribution,  if  not 
already  done;  or 

(2)  Reduce  the  disbursements  to 
eliminate  the  overaward. 

(Authority:  20  U.S.C.  1087a  ef  seq  ' 
(Reporting  and  recordkeeping  reqvi.;«m8n's 
contained  in  paragraphs  (f)  and  Ig)  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  Ift-tO-Of  57) 

§  585.404     Determining  Xhm  <Xat»  of  a 

•tudarit't  wtthdfswaL 

(dj  Purpose.  This  section  establishes 
rules  for  now  a  school  shall  determine 
the  withdrawal  date  for  a  student  to 
whom  or  on  whose  behaif  a  loan  has 
been  made  under  this  part  for  the 
purpose  of  reporting  to  the  Secretary  the 
date  that  the  student  has  withdrawn 
from  the  school  and  for  determining 
when  a  refund  must  be  paid  under 
§685.405. 

(b)  The  withdrawd  date.  (1)  Except  as 
provided  in  paragraphs  lb)(2)  and  (b)(3) 
of  this  section,  the  student's  withdrawal 
date  is  the  earlier  of — 

(i)  The  date  the  student  notifies  the 
school  of  the  student's  withdrawal  or 
the  date  of  withdrawal  specified  by  the 
student,  whichever  is  later;  or 

(ii)  The  date  of  withdrawal  as 
determined  by  the  school.  The  school 
must  determine  the  student's  date  of 
withdrawal  no  later  than — 

(A)  45  days  after  the  expiration  date 
of  the  academic  term  in  which  the 
student  was  enrolled  for  a  school  that 
uses  academic  terms  (e  g  ,  semester, 
trimester,  or  quarter),  except  that  30 
days  after  the  first  day  of  the  next 


scheduled  term  may  be  used  in  the  case 
of  a  sum.mer  break,  or 

(B)  25  days  after  a  student's  last  date 
of  attendance  for  a  school  that  measures 
academic  progress  either  in  clock  hours 
nr  credit  hours  but  does  not  xzse  a 
semester,  trimester,  or  quarter  system. 

(2)  If  ir.e  student  has  not  returned  to 
school  at  the  expiration  of  a  leave  of 
a'hsence  approved  under  paragraph  (c) 
of  this  section,  the  student's  withdrawal 
date  IS  the  first  day  of  the  leave  of 
absence 

(3)  n  the  student  is  enrolled  in  a 
program  of  study  by  correspondence, 
the  student's  withdrawal  date  is  the  date 
of  the  last  lesson  submitted  if  the 
student  fails  to  submit  the  next 
scheduled  lesson  in  accordance  with  the 
schedule  of  lessons  established  under 
§685  402,  However,  if  the  student 
establishes  in  writing,  with.n  60  days  of 
the  date  of  the  last  lesson  submiitled,  a 
desire  to  continue  in  the  program  and 
an  understanding  that  the  required 
lessons  must  be  submitted  on  time,  tlie 
school  may  restore  that  student  to  in- 
schoo!  status  for  purposes  of  the  loan 
made  under  this  part.  The  school  may 
not  g'ant  tiie  student  mo.'e  than  one 
re.storation  to  in-school  status  on  this 
basis 

(4)  For  the  purpose  of  a  school's 
reporting  to  the  Secr8tar\-,  a  student's 
withdrawal  date  is  the  month,  day,  and 
year  of  tlie  withdrawal  date  determined 
under  paragraphs  fb)(l)  through  (b)i3)  of 
this  section. 

(c)  Leaves  of  absence.  A  student  who 
has  been  absent  from  school  and  has 
been  granted  a  leave  of  absence  by  a 
school  in  accordance  with  this 
paragraph  is  not  considered  to  have 
withdrawn  from  school  for  purposes  of 
paragraph  (a)  of  this  section  In  any  12- 
month  period,  a  school  may  grant  no 
more  than  a  single  leave  of  absence  to 
a  student,  provided  that — 

(1)  The  student  has  made  a  written 
request  to  be  granted  a  leave  of  absence: 

(2)  The  leave  of  absence  involves  no 
additional  charges  by  the  school  to  the 
student:  and 

(3)  The  leave  of  absence  does  not 
exceed — 

(i)  60  days,  or 

(li)  6  months  under  either  of  the 
following  circumstances: 

(A)  The  school  is  not  a 
correspondence  school  and  the  school's 
next  period  of  enrollment  aher  the  start 
of  the  leave  of  absence  would  begin 
more  than  60  days  after  the  first  day  of 
the  leave  of  absence, 

(B)  The  leave  of  absence  is  requested 
because  of  the  student's  medically 
determinable  condition,  in  which  case 
the  student  must  provide  the  school 
with  a  written  recommendation  from  a 


physician  for  a  leave  of  absence  longer 
than  60  days. 

(Authority:  20  U.S.C.  1087a  efseq) 
(Reporting  and  recordkeeping  rBquLrs»ments 
contained  in  §  685.404  were  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1840-06S7) 

§685  4C5     Payment  o*  «  f«f_-n<3  «_  ir>* 
Secretary. 

(a)  General.  By  applying  for  an  FDSIJ» 
loan,  a  borrower  authorizes  the  school 
to  pay  directly  to  the  Secretary  that 
portion  of  a  refund  from  the  school  that 
is  allocable  to  the  loan.  A  school — 

(1)  Shall  pay  that  portion  of  the 
student's  refund  that  is  allocable  to  an 
FDSLP  loan  to  the  Secretary;  and 

(2)  Shall  provide  simultaneous 
written  notice  to  the  borrower  if  the 
school  pays  a  refund  to  the  Secretary  on 
behalf  of  that  student. 

(b)  Allocation  of  refund  h) 
determining  the  portion  of  a  student's 
refund  for  an  academic  penod  that  is 
allocable  to  an  FDSLP  loan  received  by 
the  borrower  for  that  academic  period, 
the  school  shall  foliow  the  procedures 
established  in  34  CFi<  part  668  for 
allocating  a  refund  that  is  payable. 

ic)  Timely  payir.ent.  A  school  shall 
pay  a  refund  that  is  due — 

(1)  Within  60  days  after  the  student's 
withdrawal  as  detenamed  under 
§685.404tb)UH3).or 

(2)  In  the  case  of «  student  who  does 
not  return  to  school  at  the  expirat;cr.  -"'f 
an  approved  leave  of  absence  under 

§  685,404U;i.  within  30  days  after  the 
last  day  of  that  leave  of  absence 
(Authority:  20  U.S.C  1067a  e'  $eq  ) 

§  $85,406     Wrthdr»wal  procedure  for 
school*  In  th«  FDSLP, 

(a)  A  school  participating  in  the 
FDSLP  may  submit  a  wnttyn  request  to 
withdraw  from  the  FDSLP  explaining 
why  it  seeks  to  withdraw  fro.Ti 
partifipation  in  the  FDSLP. 

(h]  Tht*  .Secretary  re\  lews  the  school's 
request  to  determine  if  the  school  has 
the  ability  tc  administer  the  TOSLP 
properly  and  notifies  the  schc>oI  of  his 
decision  to  approve  or  disapprove  the 
request  within  30  days  of  receiving  'he 
school's  request 

.(c)  In  deciding  whether  tc  approve  a 
school's  request,  the  Secretary  considers 
if  the  reasons  inclLided  with  the  request 
are  unique  to  tl:e  FDSLP..  or  would  exist 
whether  or  not  the  school  participated 
in  the  FDSLP  or  the  FFEL  Progra.m. 

(d)  If  a  school's  request  is  approved  h\ 
the  Secretar)',  the  withdrawal  will 
become  effective  after  the  June  30 
following  the  school's  request 

(Authority;  20  U.S.C  1087a  et  seq  ) 


§  585. 4i.  7     Remedial  •cuon». 

(a)  General.  The  Secretary  requires  a 
school  to  purchase  that  portion  of  an 
FDSLP  loan  that  is  unenforceable,  that 
the  borrower  was  ineligible  to  receive, 
or  for  which,  contrary  to  the  school's 
certification,  the  borrower  was  ineligible 
to  receive  interest  subsidies.  The  school 
shall  make  arrangements  acceptable  to 
the  Secretary  for  reimbursement  of 
interest  the  Secretary  has  subsidized  for 
any  loan  determined  to  be  inehgible  for 
interest  subsidies.  The  Secretary 
requires  the  repayment  of  funds  and  the 
purchase  of  loans  if  the  Secretary 
determines  that  the  unenforceability  of 
a  loan  or  loar.s,  or  the  disbursement  of 
loan  amounts  for  which  the  borrower 
was  ineligible  or  for  which  the  borrower 
was  ineligible  for  interest  subsidies, 
resulted  in  whole  or  in  part  from — 

(1)  The  school's  violation  of  a  Federal 
statute  or  regulation;  or 

(2)  The  school's  negligent  or  willful 
false  certification. 

fb)  In  requiring  a  school  to  repay 
funds  to  the  Secretary  or  to  purchase 
loans  fi^m  the  Secretary  in  connection 
with  an  audit  or  program  review,  the 
Secretary  follows  the  procedures 
described  in  34  CJ  K  part  668.  subpart  H. 

(c)  Notwiths;  :,:::.:  paragraph  (a)  of 
this  section,  the   .«  re'ary  may  waive 
the  right  to  require  repayment  of  fimds 
or  purchasing  of  loans  by  a  school  if.  in 
the  Secretary's  judgment,  the  best 
interest  of  the  United  States  so  requires. 

(d)  The  Secretary  may  impose  a  fine 
or  take  an  emergency  action  against  a 
school  or  limit,  suspend,  or  terminate  a 
school's  participation  in  the  FDSLP  in 
accordance  with  34  CFR  part  668, 
subpart  G. 

(e)  The  Secretary  may  take  any  other 
action  necessary  to  enforce  the 
Secretary's  rights  under  the  agreement 
specified  in  34  CFR  685.400. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.408     Adrr>ini«tr8Tiva  sic  ftsca'  ::>-*^ol 
and  fund  »ccountir,g  r»(;u.rep-»«.r.u  to- 
«cnooi«  partlcioating  in  t^.•  f  DSlP. 

(a)  General.  Each  school  shall — 

(1)  Establish  and  maintain  proper 
administrative  and  fiscal  procedures 
?.nd  all  necessary  records  as  set  forth  in 
the  regulations  in  this  part  and  in  34 
CFR  Part  668  in  order  to- 
ll) Protect  the  rights  of  student  and 

pa.-ent  borrowers; 

(u)  Protect  the  United  States  from 
unreasonable  risk  of  loss;  and 

(iii)  Comply  with  specific 
requirements  in  those  regulations;  and 

(2)  Submit  all  reports  required  by  this 
part  and  34  CFP  Part  668  to  the 
Secretary. 

fb)  Student  status  confirmation 
reports.  A  school  shall— 


(1)  Upon  receipt  of  a  student  status 
confirmation  report  from  the  Secretary, 
complete  and  return  that  report  to  the 
Secretary  within  30  days  of  receipt;  and 

(2)  Unless  it  expects  to  submit  its  next 
student  status  confirmation  report  to  the 
Secretary  within  the  next  60  days,  notify 
the  Secretary  within  30  days — 

(i)  If  it  discovers  that  a  Federal  Direct 
Stafford,  Federal  Direct  SLS,  or  Federal 
Direct  PLUS  loan  has  been  made  to  or 
on  behalf  of  a  student  who  enrolled  at 
that  school,  but  who  has  ceased  to  be 
enrolled  on  at  least  a  half-time  basis; 

(ii)  If  it  discovers  that  a  Federal  Direct 
Stafford,  Federal  Direct  SLS.  or  Federal 
Direct  PLUS  has  been  made  to  or  on 
behalf  of  a  student  who  has  been 
accepted  for  enrollment  at  that  school, 
but  who  failed  to  enroll  en  at  least  a 
half-time  basis  for  the  period  for  which 
the  loan  was  intended;  or 

(iii)  If  it  discovers  that  a  Federal 
Direct  Stafford,  Federal  Direct  SLS.  or 
Federal  Direct  PLUS  loan  has  been 
made  to  or  on  behalf  of  a  full-time 
student  who  has  ceased  to  be  enrolled 
on  a  full-time  basis. 

(c)  Record  retention  requirements. 
Unless  otherwise  directed  by  the 
SecretaiT,  the  school  or  its  successors — 

(l)(i)  Shall  keep  all  records  required 
under  the  regulations  in  this  part  for  5 
years  following  the  last  day  of  the 
borrower's  attendance  at  the  school; 

(2)  Shall  keep  for  5  years  after 
completion,  copies  of  reports  and  other 
fonns  used  by  the  school  relating  to  the 
Federal  Direct  Stafford,  Federal  Direct 
SLS,  or  Federal  Direct  PLUS  programs; 

(3)  Shall  keep  all  records  involved  in 
any  loan,  claim,  or  expenditure 
questioned  by  a  Federal  audit  until 
resolution  of  any  audit  questions. 

(4)  Shall  provide,  in  the  event  of  the 
school's  closure,  termination, 
suspension,  or  change  in  ownership 
resulting  in  a  change  of  control  as 
described  in  34  CFR  part  600.  for  the 
retention  of  the  records  and  reports 
required  by  the  regulations  in  this  part 
and  for  access  by  the  Secretary  or  the 
Secretary's  authorized  representatives  to 
those  records  and  reports  for  inspection 
and  copying;  and 

(5)  May  keep  records  and  copies  of 
reports  on  microfilm,  optical  disk,  or  in 
other  machine  readable  format. 

(d)  Loan  record  requirements.  In 
addition  to  records  required  by  34  CFR 
part  668.  for  each  Federal  Direct 
Stafford.  Federal  Direct  SLS,  and 
Federal  Direct  PLUS  loan  received 
under  this  part  by  or  on  behalf  of  its 
students,  a  school  shall  maintain  •  copy 
of  the  loan  application  or  data 
electronically  submitted  to  the  Secretary 
and  shall,  upon  request,  produce  a 
record  of— 
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(1)  The  amount  of  the  loan  and  the 
loan  penod. 

(2)  The  data  used  to  con.>,tr,.t,t  an 
individual  student  budget  or  the 
school's  itemized  standard  budi^et  used 
m  calculating  the  student's  estimated 
cost  of  attendance; 

1,3)  The  sources  and  amounts  of 
financial  assistance  available  to  the 
student  that  the  school  used  in 
determining  the  student's  estimated 
financial  assistance  for  the  loan  period 
m  accordance  with  §685  103; 

(4)  The  amount  of  the  student's 
tuition  and  fees  paid  for  the  loan  period 
and  the  da'e  the  stud'^nt  paid  the  tuition 
and  fe^s. 

15)  The  amount  and  basis  of  its 
calculation  of  any  refund  paid  to  or  on 
'Dehdif  of  a  studunt; 

(61  Ln  the  case  of  a  Federal  Direct 
Stafford  loan  for  which  the  borrower 
applies  for  interest  subsidies  under 
§  685  300.  the  data  used  to  determine 
the  student's  expected  family 
contribution, 

(7)  In  the  case  of  a  Federal  Direct 
Stafford,  Federal  Direct  SLS.  or  Federal 
Direct  PLUS  loan— 

(i!  The  date  tiie  school  made  each 
loan  disbursement  and  the  amount  of 
that  disb'urserr.ent,  and 

(li)  A  copy  of  the  borrower's  written 
authorization  required  under 
§  685  403(c)(1)  to  transfer  the  initial  and 
subsequent  disbursements  of  each 
FDSLP  loan; 

{8j  The  student's  job  placement,  if 
'icnown;  and 

(9)  Any  other  matter  L:  which  a 
record  would  be  required  for  the  school 
'0  oe  able  to  document  its  compliance 
with  applicable  requirements  with 
respect  to  the  loan. 

(e)  Inspection  requirements.  Upon 
request,  a  school  or  its  agent  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department's  Office  of 
•ne  Inspector  General,  and  the 
Comptroiler  General  of  the  United 
States,  or  their  authorized 
representatives,  in  the  conduct  of 
audits,  investigations,  and  program 
reviews  auLhonzed  by  law.  This 
cooperation  must  include — 

(Ti  Providing  timely  access  for 
examination  and  copying  to  the  records 
^mcludirg  computerized  records) 
requu-ed  by  the  applicable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs. 
and  records,  and 

(2)  Providing  reasonable  access  to 
institutional  personnel  associated  with 
the  institution's  administration  of  the 
title  rV'.  HEA  programs  for  the  purpose 
of  obtaining  relevant  information.  In 
providing  reasonable  access,  the 
institution  may  not — 


(i)  Refuse  to  supply  any  relevant 
information: 

(ii)  Refuse  to  permit  interviews  with 
those  personnel  without  the  presence  of 
representatives  of  the  institution's 
management;  and 

(iii)  Refuse  to  permit  interviews  with 
those  personnel  unless  they  are 
recorded  by  the  institution. 

(0  Information  sharing.  (1)  Upon 
request  of  the  Secretary,  a  school 
promptly  shall  provide  the  Secretary 
with  any  information  the  school  has 
respecting  the  last  known  address, 
surname,  employer,  and  employer 
address  of  a  borrower  who  attends  or 
has  attended  the  school. 

(2)  If  the  school  discovers  that  a 
student  who  is  enrolled  and  who  has 
received  a  Federal  Direct  Stafford,  or 
Federal  Direct  SLS  loan  has  changed  his 
or  her  permanent  address,  the  school 
shall  notify  the  Secretary  within  30  days 
thereafter. 

(g)(^)  Accounting  requirements.  A 
school  shall  establish  and  maintain  on 
a  current  basis  financial  records  that 
reflect  all  transactions  for  the  bank 
account  specified  in  paragraph  (h)(1). 
The  school  shall  establish  and  maintain 
general  ledger  control  accounts  and 
related  subsidiary  accounts  that  identify 
each  program  transaction  and  separate 
those  transactions  from  all  of  the 
school's  other  financial  activities. 
(2)  The  school  shall  account  for 
receiving  and  expending  FDSLP  funds 
in  accordance  with  generally  accepted 
accounting  principles. 

(h)(1)  FDSLP  bank  account.  The 
school  shall  establish  and  maintain  a 
bank  account  as  trustee  for  the  Secretary 
and  the  borrower  for  FDSLP  funds.  The 
account  shall  require  the  written 
approval  of  the  borrower  for  each 
FDSLP  loan  for  which  funds  are 
released  from  the  account.  The  school 
shall  notify  in  writing  the  bank  where 
the  FDSLP  accoiuit  is  located  that  the 
FDSLP  account  contains  Federal  funds. 
This  notice  must  be  given  by  including 
the  word  "Federal"  in  the  name  of  the 
school's  FDSLP  account.  Unless  the 
school  is  a  Slate  entity,  the  FDSLP 
account  must  be  a  separate  bank 
account. 

(2)  Any  interest  earned  on  FDSLP 
funds  deposited  in  the  school's  account 
is  considered  Federal  funds  and  must  be 
returned  to  the  Secretary. 

(i)  A  school  shall  divide  the  functions 
of  authorizing  payments  and  disbursing 
funds  so  that  no  single  office  has 
responsibility  for  both  functions  to 
borrowers  under  the  FDSLP. 

(j)  Funds  received  by  a  school  under 
this  part  may  be  used  only  to  make 
FDSLP  loans  to  eligible  borrowers  and 


may  not  be  used  or  hypothecated  for 
any  other  purpose. 
I  Authority  20  U.S  C.  10878  et  $eq ) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraphs  (c)  and  (f)  were 
approved  by  the  Office  of  Managemeni  and 
Budget  under  control  number  1840-0657) 

Appendix  A — Addendum  to  Program 
Participation  Agreement  for 
Participation  in  the  Federal  Direct 
Student  Loan  Program 

Name  of  Institution     

.Address  of  Institution 

IRS  Employer  Identification  Number     

OPE  Identification  Number 


The  postsecondary  educational  institution 
listfd  aDovp,  referred  to  herB.if^er  as  the 
"Institution"  and  the  United  States  Secretary 
of  E'iur-atinri.  referred  to  hereafter  as  the 
"Secretary."  aj^e  that  this  addendum  >s 
ma.de  a  part  of  the  Program  Participation 
Agreement  (PP.A)  between  the  Institution  and 
Secretary,  executed  for  the  Secretary  on 

.  The  purpose  of  this  addendum  is 

to  allow  the  lns»itution  to  participate  in  the 
Federal  Direct  Student  Loan  Program 
(FDSLP),  authorized  by  title  IV,  part  D  nf  the 
Higher  Education  .Act  of  1965,  as  amended 
(the  HEA). 

The  Institution  and  the  Secretary  agree  that 
the  following  Article  is  added  to  the  PPA: 

■'Arttcle  IX'A.  Federal  Direct  Student  Loan 
Program — Specific  Prvvisions 

1.  The  Institution  agrees  to  establish  and 
maintain  a  direct  loan  program  at  the 
Institution,  subject  to  the  pn3gra.m  statutes 
and  implementing  regulations  of  title  IV,  part 
D  of  the  HEA.  under  which  the  institution 
will: 

a.  Determine  the  eligibility  in  accordance 
wi'h  section  484  of  the  HEA  of  student  and 
parent  borrowers  who  seek  student  financial 
assistance  at  the  Institution, 

b.  Estimate  the  need  of  each  student  in 
aLCordonce  w.'h  title  IV,  part  F,  of  the  HEA; 

c.  Originate  loans  to  eligible  students  and 
eligible  parents  in  accordance  with  title  IV, 
part  D.  and  not  charge  any  administrative 
fees  to  those  students  or  p^.-rnts  for  the 
origination  activities 

d  Provide  ti.mely  information  concerning 
the  status  of  student  and  parent  borrowers  to 
the  Secretary  or  the  Secretary's  agents  for 
loan  collection  purposes; 

e.  Use  the  software  or  specifications 
provided  by  the  Secretary  to  collect  the  data 
necessary  for  making  loans  and  transm.itting 
information  to  the  Secretary; 

f.  Participate  in  the  FDSLP  for  its  duration. 
subject  to  procedures  for  withdrawal 
established  by  section  455  of  the  HEA. 

2.  The  Institution  agrees  that  the  note  or 
evidence  of  obligation  on  the  loan  shall  be 
the  property  of  the  Secretary  and  that  the 
Institution  will  act  as  the  agent  of  the 
Secretary  for  the  purpose  of  making  loans 
under  the  FDSLP. 

3.  The  Institution  will  accept  responsibility 
and  liability  stemming  from  its  failure  to 
perform  its  functions  under  this  agreement. 

4  The  Institution  agrees  that  students  at 
the  Institution  and  their  parents  (with  respect 
to  those  students)  will  not  be  eligible  to 


participate  in  the  Federal  Stafford  Loan 
program,  the  Federal  Supplemental  Loans  to 
Students  program,  or  the  Federal  PLUS  loan 
program  for  the  period  during  which  the 
Institution  participates  in  the  FDSLP. 

5.  If  the  Secretary  offers  income  contingent 
repayment  and  the  Institution  is  selected  by 
the  Secretary  pursuant  to  section  453{fl  of  the 
HEA,  the  Institution  agrees: 

a.  To  offer  borrowers  the  option  of  income 
contingent  repayment,  based  on  an  annual 
review  of  the  borrower's  Federal  income  tax 
return,  to  any  student  who  applies  for  a  loan 
under  the  FDSLP; 


b.  To  include  terms  and  conditions  in  the 
notes  or  other  agreements  enterod  into  by  the 
borrower,  required  by  the  regulations 
governing  the  FDSLP,  to  facilitate  the  testing 
of  income  contingent  repayment  method*, 
including  the  requirement  that  the  borrower 
disclose  subsequent  income. 

c.  That  the  noles  or  other  agreements 
er.tOT«d  into  by  the  twrrower  will  provide  for 
the  discharge  of  loans  after  not  more  Ihan  25 
yoars  of  income  contingent  repkayment.  as 
sp)ecified  by  the  Secretary  by  regulations. 

6.  The  Institution  agrees  to  provide 
borrowers  with  the  loan  information 
specified  in  section  463A  of  the  HEA. 


7.  The  Institution  will  provide  access  to  the 
Secretary,  the  Department  of  Education's 
Inspector  General,  the  Comptroller  General  of 
the  United  States,  or  persons  designated  by 
these  officials,  to  program  and  accounting 
records. 
Signature  of  Chief 

Executive  Officer    — ■ 

Date 

Print  name  and  title 

For  the  Secretary 

Date    — 


MUMO 


«-»x>-oi-o 


UMI 
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School  Participation  Application 


School  Jttfonnatiott 


School  Nnme: 
School  Address: 


Signature  an-J  Title  of  Sch.;'.i  OrHn.il: 

Phone  Nunibtr  uf  Sifi'i!'!  Ofr.;  !,il: 

IRS  Emplover  Idt- rtinc.itidn  NufKb-r: 

School  Code  used  in  the  Fedira!  I  .u;iHv 
Education  Loan  Prograai: 


Participation  Information 


Please  check  ihe  arprcp'-iu'c  h^-'^  csj  ij}"^  ^-ru^J  /.«-<'  lo  p..'^:cipa:e  m: 
D  '^c  Federal  Direct  Studer:  Ici-.  F'rogram 

D  ire  FeJe-a!  Family  Educat;c"  U>an  Program  conL'-ol  group 


School  Consortium  hifommtion 


Ifapply.m,  as  pan  of  a  cpnso'^iun.  please  indicaie  1)  The  exact  ruime  of  the  consortium;  or  2)  The  lead 
school  in  the  consun;i4rr.. 


Public  R;p.:-,-t:  r  -rJcn  ;'  r  this  collection  of  informaiion  u  estinuied  lo  i.'--H;f    0  -ti^-jIcs  per  rrsponse,  iriciudy-sg  the  Ume  for  rcvieu-wg 
mstrjci.ors,  scar.    .;  ;  cx.,-;.r~  da'.a  sources,  gathering  and  maintaining  th«-   Ij.s  ^le-oJe.:,  and  oompieiir.g  and  revicwuig  the  coUection  of 
if.forr^Lon     Sci-J  ccr-rc:^  ":z.i'C  ng  this  burden  estimate  or  any  other  »  ;kv;    I'  L^.s  ccUccUon  of  mforrr^tion,  including  tuggcsijor.i  for 
reducing  t-^j  bu'J:n    lo  ihc  I    S    D'-;a-"-enl  of  Education,  Information  Mi  rap;ciT;.<:m  »nd  Compliance  Divu.on,  Wtihjigtcn,  D  C     20202-445: 
and  lo  the  D'Hcr  :,f  Mj-jgcrr.:.-.:  anJ  B.agct,  Paperwork  Reduction  Project  laAChOti''^  V.4shi,"eton,  D  C     20503. 

iNSTRl  CTlONs  FOR  APPIMNG  TO  PARTICIPATE 

A  sch(x;l  must  .imp;et;  i:   .  application  and  submit  it  to  me  Se..ret.ir>  by  Oaober  I.  1993.    Applications  postmarked 
after  October  1.  1993  v.,   :  tm!  ^■c  a:cepted.   A  school  rra^  arr:v  in  partjcipate  in  the  FDSLP,  the  control  group,  or 
either    T^ie  .sc:ec:xn  f-r  v.:-:(>ois  to  participate  in  the  FD'U.P  *;;!  be  conducted  first. 


Each  scho<ii 


ieJ  a.s 


a  consortium  of  schools  must  furr-   h  the  information  requested  in  the  application.   A 


school  tl-.at  is  applv:rg  a,  p.i't  ■  r  a  consortium  may  not  also  ,.irr'>  ^nJiVidiialiy 

Applications  should  be  sent  to:  I"  s    Dv'\ir;nsn:  i.f  E:J.cati::n 

t-stl-Tal  D:rec:  S'uue::'  Loan  Program 
I  4(X)  ^^larvianJ  Avenue.  SW 

2100  Corn^-.  r,  L'iintant  Pla^a 
Washington.  DC   ZOZOZSieZ 

[FR  Doc.  93-15702  Filed  7-1-93   8  4  5  anj 
MLUMO  COM  4000-91-C 
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July 
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34  CFR  Pan  692 
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DEPARTMEffT  OF  EDUCATTON 

34  CFR  Part  692  , 

R1N  1640-AB72  ' 

Statt  Student  Incentlvt  Grant  Program 

agency:  Departrrent  of  Eduretior. 
ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretar>'  propcses  to 
amend  ihe  Slate  Student  Incentive  Grant 
(SSIG)  Progra.Ti  regulations  to  clanf>- 
them,  to  make  minor  technical  changes, 
and  to  implement  stattitory-  changes 
made  by  the  Higher  Education 
.Amendments  of  1992  to  the  Higher 
Education  AcX  of  196^,  as  amended 
(HE.M 

DATiS:  Comments  must  be  received  on 
or  before  August  2,  1993 
ADOBESSES:  .Ml  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Fred  H   Sellers,  US. 
Deparlment  of  Education,  40C  Maryland 
Avenue,  SW  ,  room  4018,  ROB-3. 
Washington,  DC  20202-5447. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  COffTACT:  Dan 
Sullivan.  U  S.  Department  of  Education, 
400  Marv'land  Avenue.  SW,  room  4018, 
ROB-3,  Washington.  DC  20202-5447 
Telephone  (2021  708-4607  Individuals 
who  use  a  telecommunications  device 
for  Lhe  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  !- 
800-677-83  39  between  Bam  and  8 
p  m,,  Eastern  time,  Mondav  throu;^ 
Fnday, 

SUPPtEMENTARY  INFORMATXJN:  The 
Secretary  is  proposing  to  revise  the 
existing  SSIG  Program  regulations  to 
implement  statutory  changes  required 
by  the  Higher  Education  .Amendments 
of  1992.  enacted  July  23,  1992  (Pub  L 
102-325)  (1992  amendments).  whi(,h 
amend  the  HEA.  These  revised 
regulations  also  propose  changes  to  the 
SSIG  Program  regulations  to  reduce 
burden  and  clanfy  existing  rules  where 
possible. 

The  SSIG  Program  provides  financial 
incentives  for  States  to  establish  and  to 
maintain  financial  assistance  programs 
that  make  grants  and  provide  work- 
study  assistance  to  students  with 
substantial  financial  need  The 
President's  proposed  fiscal  year  1994 
budget  includes  no  funding  for  the  SSIG 
Program.  The  SSIG  Program  has  already 
achieved  its  purpose  of  encouraging 
States  to  provide  financial  aid  to  needy 
students,  and  Federal  support  is  no 


longer  needed.  However,  the  Secretary 
is  proposing  regulations  for  this 
currently  funded  program  under  the 
requirements  of  the  General  Education 
Provisions  Act  (GtTAI  (20  U  S,C  1232). 
The  SSIG  Program  supports  National 
Education  Goal  5.  which  calls  for  every 
adult  American  to  be  literate  and 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship  A 
description  of  the  propased  major 
changes  to  the  SSIG  Program  regulations 
follows. 

Definitions 

Se<  tion  692  4(b)  of  the  proposed  SSIG 
Program  regulations  defines  the  terms 
"academic  year,  "  "institution  of  higher 
education,"  "postsecondary  vocational 
institution."  and  "proprietary 
institution  of  higher  education"  as  they 
are  defined  in  section  481  of  the  HEA. 
These  amendments  to  section  481  of  the 
HEA  require  that  the  Secretary  amend 
definitions  in  the  Student  Assistance 
General  Provisions  regulations  in  34 
CFR  part  668  When  the  Secretary 
publishes  final  regulations  amending 
these  definitions,  he  will  also  amend  the 
definitions  in  §  692.4(b)  in  the  SSIG 
Program  regulations  to  reference  those 
changes 

Maximum  Award 

Section  692.21(c)  of  the  program 
regulations  has  been  revised  to  comply 
w:th  amended  section  415C(h)(2)  of  the 
HEA  to  reflect  the  increase  in  the 
maximum  annual  SSIG  award  that  can 
be  provideti  bv  a  State  to  a  student  from 
$2,500  to  $5,000. 

Fees  for  Data  (Collection 

L'niiar  ameniied  s«*<  ticn  415Crb)(4)  of 
the  HILA.  no  parent  or  student  may  be 
charged  a  fee  that  is  payable  to  an  entity 
other  than  a  State  for  collecting  data 
used  to  make  a  determination  of 
financial  need  for  SSIG  Program 
purposes.  Currently,  m.any  application 
processors  who  process  data  for  SSIG 
Program  need-analysis  purposes  charge 
a  fee  to  the  applicant  for  the  service  that 
is  payable  directly  to  the  application 
processor.  The  Secretary  is  proposing  to 
amend  §692.21  of  the  regulations  to  add 
this  new  requirement  under  a  new 
paragraph  (e).  The  Secretary  also 
proposes  to  require  that  each  State 
provide  an  assurance  of  compliance 
with  this  requirement  on  its  annual 
application  to  participate  in  the  SSIG 
Program.  The  unpad  of  this  proposed 
regulatory  amendment  will  be  to  require 
the  States,  and  the  processors  with 
whom  they  do  business,  to  develop  new 
procedures  to  account  for  such 


payments,  if  any,  to  comply  with  the 
new  statutory  requirement.  The 
Secretary  also  has  modified  the 
language  in  the  multiple  data  entry 
servicer  contracts  dealing  with  the 
Federal  student  financial  aid 
application  processing  system  to  require 
that  all  successful  offerers  be  in 
compliance  with  this  new  roquirement. 

Aid  to  Fart-time  and  Independent 
Students 

Amended  section  415C(b)(7)  of  the 
HEA  requires  that  if  a  State's  allocation 
under  this  subpart  is  based  in  part  on 
the  financial  need  demonstrated  by 
students  who  are  independent  students 
or  attend  their  institution  on  a  less-lhan- 
full-time  basis,  a  reasonable  portion  of 
the  State's  allocation  shall  be  made 
available  to  these  students.  This 
amendment  is  consistent  with  similar 
amendments  to  the  campus-based 
programs  in  Subpart  3  of  Part  A,  Part.  C. 
and  Part  E  of  Title  IV  of  the  HEA,  in 
which  the  Congress  clearly  establishes 
its  intent  to  make  more  Federal  student 
financial  aid  available  to  part-time  and 
independent  students.  This  amendment 
is  a  significant  change  from  the  prior 
statute's  language,  which  required  a 
State  to  ensure  that  a  reasonable  portion 
of  SSIG  funds  be  disbursed  to  students 
who  attended  institutions  less-than-fuU- 
time  only  if  the  State  allocated  funds 
directly  to  its  institutions  using  a 
formula  that  included  consideration  of 
(he  financial  need  of  these  students. 
Most  States,  however,  make  awards 
directly  to  students  and,  therefore,  do 
not  allocate  funds  to  institutions.  The 
few  Slates  that  do  allocate  funds  to 
institutions  include  the  financial  need 
of  less-Lhan-full-time  students  in  their 
allocation  formula.  Therefore,  the 
previous  provision  affected  very  few 
States. 

Amended  section  415Cfb)(7)  of  the 
HEA  also  changes  the  focus  of  this 
provision  from  using  a  State's  SSIG 
formula  for  allocating  funds  to 
institutions,  if  any,  to  using  the  State's 
allocation  from  the  Secretary.  If  the 
State's  allocation  from  the  Secretary  is 
based  on  a  formula  that  includes  Lhe 
financial  need  of  students  who  are 
independent  or  attend  an  institution 
less-than-full-time,  then  the  State  must 
ensure  that  those  students  receive  a 
reasonable  proportion  of  SSIG  funds. 
This  amended  provision  will  now  affect 
all  States,  as  all  States  make  SSIG 
awards  to  independent  students  as  well 
as  dependent  students,  and  several 
States  make  SSIG  awards  to  students 
who  attend  less-than-full-time.  We  are 
proposing  to  implement  this  statutory 
change  in  §  692.21(g}  of  these 
regulations. 
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For  the  States  to  report  uniformly  to 
the  Department  on  awarding  a 
reasonable  amount  of  SSIG  funds  to 
independent  students,  the  Secretary  is 
proposing  to  require  that  any  State 
making  SSIG  awards  use  the  Federal 
definition  of  "independent  student"  as 
defined  in  section  480(d)  of  the  HEA. 

Furthermore,  the  Secretary  is 
proposing  to  amend  §  692,41  to  require 
that  States  use  the  term  "independent 
student."  as  defined  by  section  480(d)  of 
the  HEA,  in  a  State's  own  need-analysis 
system  or  a  need-analysis  system 
combining  the  State's  system  with  the 
Federal  system  under  Part  F  of  Title  IV 
of  the  HEA  in  order  to  obtain  the 
Secretary's  approval  of  the  State's 
system.  The  Secretary  believes  that 
requiring  the  States  to  use  llie  revised 
Federal  definition  of  independent 
student  is  consistent  with  the  intent  of 
Congress  in  the  1992  amendments.  The 
1992  amendments  strongly  encourage 
States  to  use  the  free  Federal  student  aid 
need-analysis  application  for  their 
student  need-analysis  processing  as 
evidenced  by  the  "no  fee  payable" 
amendment  to  the  SSIG  statute  and  the 
amendment  to  section  483(a)(1)  of  Part 
G  (General  Provisions)  of  Title  IV  of  the 
HR,\:  these  permit  the  Secretary  to 
;n',ii:de  not  more  than  eight 
rionf'.nancial  data  elements  selected  in 
consultation  with  the  States  to  assist 
States  in  awarding  State  student 
financial  essistance.  Tl".is  proposed 
change  also  woi-iJ  reduce  the  burden  on 
student  financial  aid  applicants,  a  major 
goal  under  the  1992  amendments. 

.Allotment  FofniLila 

Section  415B(a)  of  the  program  statute 
provides  the  statutory  allotment  formula 
used  by  the  Secretary  to  allocate  Federal 

SSIG  f^inds  to  the  States  participating  in 
the  program.  Under  section  415B(a)(l), 
no  State  may  receive  less  than  the 
amount  it  received  in  fiscal  year  1979, 
regardless  of  what  the  State  is  scheduled 
to  receive  under  the  allotment  formula. 
However,  it  is  impossible  to  allot  to 
each  Slate  the  amount  it  received  in 
fiscal  vear  1979  when  the  total  amount 
of  SSIG  funds  appropriated  for  a  fiscal 
year  are  less  than  those  appropriated  in 
fiscal  year  1979.  Therefore,  under 
§  692.10(a)(2)  of  the  program 
regululions,  the  Secretary  allots  to  each 
State  en  amount  of  Federal  funds  that 
represents  the  same  ratio  to  the  current 
total  ;ippropr;af!on  as  the  allocation  the 
State  received  in  fiscal  year  1979  bears 
to  the  total  fiscal  year  1979 
approp'iition  for  all  States.  Since  fiscal 
year  1979.  the  SSIG  appropriation  has 
rem.amed  equal  to  or  le.^s  than  the  fiscal 
vear  1979  appropriuTici   and,  therefore, 
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the  States  have  received  an  allocation 
based  on  this  formula. 

For  the  purpose  of  allocating  SSIG 
funds  to  participating  States,  the 
Secretary  is  proposing  to  amend 
§  692.10(b)  of  the  program  regulations  to 
redefine  students  who  are  "deemed 
eligible"  to  participate  in  the  SSIG 
Program  as  students  who  were  reported 
by  the  State  as  SSIG  recipients  in  the 
most  recently  available  performance 
report  data.  Under  §692, 10(b)  of  the 
current  program  regulations,  a  student  is 
deemed  eligible  to  participate  in  a 
State's  SSIG  Program  for  fund  allocation 
purposes  if  the  student  is  in  attendance 
at  an  institution  that  is  eligible  to 
participate  in  the  State's  program. 
Therefore,  under  this  current  definition, 
students  who  do  not  necessarily  meet 
the  SSIG  Program  eligibility 
requirements  under  §  692.40  are 
counted  in  the  allotment  formula. 

The  Secretary  is  proposing  to  change 
the  existing  broad  definition  to  one  that 
is  narrower  by  counting  for  purposes  of 
making  allotments  to  States  only  those 
students  who  received  an  SSIG  award  in 
the  most  recent  award  year  as  reported 
by  the  State  in  the  most  recently 
available  data.  The  Secretary  is 
proposing  to  collect  these  data  on  the 
number  of  recipients  from  each  State's 
most  recent  SSIG  Program  performance 
report.  By  using  the  most  recently 
available  performance  report  data,  the 
States  will  not  be  required  to  conduct  a 
new  data  collection.  The  Secretary 
invites  comment  on  the  desirability  of 
the  use  of  the  latest  available 
performance  report  data  in  the  allotment 
formula  process  in  order  for  a  State  to 
receive  additional  Federal  SSIG  funds 
above  the  "hold-harmless"  amount. 

This  proposed  change  provides  for  the 
better  use  of  Federal  funas  under  the 
program  by  (1)  rewarding  States  that 
have  made  a  strong  commitment  of  their 
State  grant  funds  to  the  SSIG  Program  as 
reflected  by  the  State's  number  of  SSIG 
recipients  and  (2)  encouraging  States  to 
maintain  or  expand  their  commitment 
to  the  SSIG  Program  and  their  level  of 
expenditures  for  State  grant  programs. 
As  another  alternative,  the  Secretary 
could  have  proposed  that  the  States 
collect  the  number  of  students  in  each 
State  attending  eligible  institutions  who 
meet  the  SSIG  Program  eligibility 
requirements  under  §  692.40  of  the 
program  regulations.  However,  the 
number  of  these  students  is  not 
currently  reported  to  the  Secretaiy  and 
is  probably  also  not  readily  available  in 
many  States.  Thus,  collecting  these  data 
would  be  likely  to  increase  significantly 
the  data  collection  burden  on  the  States 
by  requiring  many  States  to  collect  new 
data  to  report  to  the  Secretary. 


Furthermore,  the  Secretary  believes 
that  using  the  number  of  SSIG  recipients 
as  the  base  of  the  allotment  formula 
provides  an  incentive  for  a  State  to 
expand  the  size  of  its  SSIG  Program  in 
order  to  receive  additional  Federal  SSIG 
funds  above  the  "hold-  harmless" 
amount.  The  "hold-harmless"  amount 
of  funds  is  the  allotment  each  State 
received  in  fiscal  year  1979  under  the 
SSIG  Program.  Under  section  415B(a)(l) 
of  the  program  statute,  if  an 
appropriation  exceeds  the  fiscal  year 
1979  appropriation,  each  State  still 
would  continue  to  receive  at  least  its 
"hold-harmless"  amount  regardless  of 
the  results  of  the  allotment  formula. 
However,  to  exceed  the  allotment  of 
funds  beyond  the  "hold  harml«ss" 
amount  States  would  necessarily  have 
to  elect  to  include  a  higher  percentage 
of  their  State  grant  funds  under  the  SSIG 
Program,  as  determined  by  the  States' 
number  of  SSIG  recipients.  The 
Secretary  will  allot  additional  SSIG 
funds  to  States  above  their  "hold- 
harmless"  amounts  by  using  the 
following  steps: 

(1)  Calculate  the  States'  projected 
allotments  by  dividing  each  State's 
number  of  recipients  by  the  total 
recipients  for  all  States  and  then 
multiply  that  number  by  the 
appropriation. 

(2)  Compare  each  State's  projected 
allotment  calculated  in  step  1  to  its 
"hold-harmless"  amount  and  select  only 
States  where  the  projected  allotment 
exceeds  the  "hold-harmless"  amount. 

(3)  For  the  States  selected  in  step  2, 
calculate  the  amount  the  Secretary  will 
allot  above  the  "hold-harmless"  amount 
to  each  of  these  States  by  dividing  each 
of  the  selected  State's  number  of 
recipients  by  the  total  recipients  for  all 
of  the  selected  States  and  then  multiply 
that  number  by  the  amount  of  the 
appropriation  above  the  total  "hold- 
harmless"  amount.  Consequently,  the 
Secretary  believes  tliat  these  States  that 
have  made  a  greater  commitment  to  the 
SSIG  Program  would  be  rewarded. 

The  Secretary  also  believes  that 
encouraging  the  inclusion  of  additional 
State  funds  in  the  SSIG  Program 
stabilizes  the  grant  funds  available  to 
students  from  the  States  and  promotes 
the  best  use  of  Federal  funds  oy 
encouraging  the  expansion  of  State  grant 
assistance.  In  four  recent  instances,  for 
example,  State  funding  was  maintained, 
or  a  former  reduction  in  funding  was 
increased  in  the  following  award  year, 
as  a  result  of  the  SSIG  matching 
requirements. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
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Order  12291  They  are  not  classified  as 
major  be<:ause  ihey  do  not  meet  the 

criteria  f^:  ma, or  rvK^i'ations  9stah:ish.^d 
in  the  order 

Regulatory  Flexibility  Act  Cartin,  ahon 

The  S«:rv'ary  certifies  that  these 
prcpot^ed  retilaticns  wo'jid  r.n«  ':,s:---^  a 
sigr.i'~.i:ant  '-  ono'r-,_  :~':;'>e'1  on  a 
substanti-s!  n-j^i*:  of  small  entities. 
Because  Uiesh  proposed  regulations 
would  affect  only  States  aiid  Slate 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  State 
and  State  agencies  are  not  defined  ss 
"small  entities"  in  the  Rpgr-latorv 
Flexibility  ^.n 

Paperwork  Reduction  Act  of  1980 

Section  692.21  of  the  SSIG  Program 
regulations  cor.ta.ns  an  inforinat.on 
collection  requirement.  As  required  by 
the  Paperwork  ReJ-iction  Ad  of  1980 
the  Department  wiii  submit  a  cepv  ,')f 
these  sections  to  0MB  for  its  rp%,f".v   :.i4 
use.  3504(h;i 

The  public  reporting  ar.-i 
recordkeeping  burden  for  the 
information  collection  required  u'^.dor 
§692,21  of  this  notice  of  proposed 
rulemaiung  is  estim9tf»d  to  average  one- 
half  hour  per  State 

Organizations  and  mdiv. duals 
desiring  to  submit  comments  on  the 
information  coliection  rvtquirenients 
contained  in  this  notire  should  dir*?t,  t 
them  to  the  OfHce  of  Information  and 
Regulatory  Affairs,  0M3,  room  3Q02. 
New  Execu'ive  Office  Building 
Washington  DC,  20503,  Attention: 
Daniel  Chenok. 

Invitation  To  Comment 

Interested  persons  ar^  :nvitp(i  to 
submit  com..ments  and  ^-ecomimer.datiDns 
regarding  these  proposoid  regulations. 

All  comments  suomi'ted  un  response 
to  these  proposed  reg-,!iat!ons  will  he 
available  for  public  i.'.spectton.  dur.ng 
and  after  the  comment  per.^>d,  in  Room 
4018,  ROB-3,  7th  and  D  Streets,  SW., 
Washington,  DC,  between  the  hours  of 
8,30  a  mi  and  4  p  m.,,  Monday  through 
Friday  of  each  we^'k  exrRp'  Federal 
holidays. 

To  assist  tiio  Dt-partment  in 
com.plymg  w.th  the  specific 
requi.-em.ents  of  F.xe\  utive  Order  12291 
and  the  Pape.-wort  Roduction  Act  of 
1930  and  their  overall  requirement  of 
reducing  r*>^iilato!"_,'  burden,  the 
SeCi-etary  invites  comment  on  whether 
there  might  be  hirlher  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  parliru'ar'.y  request? 
commpnts  en  whether  Lhe  propcs€>d 


regulations  iO  this  dofiu.'-ient  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sub^*.  •«  in  34  CFR  P -rt  692 

Grant  p.'ograini — educauon, 
Postsecondaiy  education,  State 
administered— education.  Student 
Aid — education,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  S4.096,  State  Student  Incentiva 
Grant  Program.) 

rvfltfd  '•■'!*•  ?4   1993. 
Rjc  hirrf  W    Rile>, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
692  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  692- STATE  STUDENT 
INCENTiVE  GRANT  PROGRAM 

1.  The  authority  citation  for  part  692 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1070c  through  1070c 
4.  jTifsg  Otherwise  noted. 

•  •         •         •         • 

2.  Section  692.3  is  amended  by 
revising  paragraphs  (b)  and  (d)  and  the 
authority  citation  to  read  as  follows 

5  592  3     W>-.«t  r»9ulatk>n«  apply  to  the  State 
StL.:J«nt  !f>c«ntiv«  Grant  Program? 

,«         •         •         • 

(bj  The  Education  Department 
General  Administrative  Rogulatiors 
(EDGAR)  as  follows 

(1)  34  CFR  75.60-75.62  (Ineligibility 
of  Certain  Individuals  to  Receive 
Assistance). 

(2)34aFRPart  76  ..SlHte- 
Administered  Programs) 

(3)  34  CFR  Part  77  (Definitions  That 
Apply  to  Department  Resulations). 

(4)  34  CFR  Part  79  (inte-Tjovemmentfll 
Review  of  Department  of  Eaucation 
ProCTams  and  Activities). 

(5J  34  CFR  Part  80  (Uniform 
Administrative  Reqiurements  for  Grants 
and  Cooperative  Agreements  to  S'at^ 
and  Local  Governments). 

(6)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurementj  and 
Govemmentwide  Requirements  for 
Drug-Free  VVoricplace  (Grants)),  and 

(8)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

•  •        •        •        • 

(d)  The  Student  Assistance  General 
Provisions  in  34  CFR  Part  668. 
(Authority:  20  U.S.C  1070c-1070c-4) 

3.  In  $692.4,  paragraph  (a)  is 
amended  by  remo\'ing  the  terms. 


"Academic  year  (§  668.2)".  "Campus- 
based  programs  (§668  2;",  "Guaranteed 
Student  Loan  Program  (§663,2)", 
"Income  Contingent  LntiO  Program 
fS  66«  2)",  "Pell  Gran*  Program 
(§668,2)",  "PLUS  Prrt:rem  (6  663  2)", 
and  "Postsecondary  vocational 
institution  (§668,.?)";  by  redesignating 
paragraph  To)  as  paragraph  (c);  end  by 
edding  a  new  paragreph  (b]  i:  r'?,^d  e,3 
follows; 

§  592.4    What  dafinitiona  appt^'  *o  tr.a  State 
Student  incentive  Grant  Program? 


fbl  Definiticns  m  the  HE  A. 
i !  j  The  following  term  used  in  this 
part  is  defined  in  section  480(d)  of  the 

HFA 

Independent  student 

(2j  The  following  tei-nis  us«d  In  this 
part  are  defined  in  section  4Blia),  (b),  (c) 
and  (d)  oftheHE.\: 

.Academic  year 

Institution  of  higher  education 
Postsecondary  vocational  institution 
Proprietary  institution  of  higher 
educatifjn 

•  «         •         *         * 

4.  Section  692.10  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§692.10    How  doM  the  Secretary  allot 
funds  to  ttM  States? 

•  a  •  •  • 

fb)  For  the  purpose  of  paragraph  (ajil) 
of  this  section,  a  student  is  'deemed 
eligible"  to  participate  in  a  State's  SSIG 
Program  if  the  student  was  a  recipient 
of  an  SSIG  awr.rd  as  reported  by  the 
State  in  the  m.ost  recently  bvaiiable  data. 

5.  Section  692.21  is  amended  by 
removing  the  periods  after  paragraphs 
(a)  and  (d);  adding  semi-colons  after 
paragraphs  (a)  and  (d);  redesigriating 
paragraphs  (fi),  (f),  (g),  (h),  and  (i)  os 
parap.raphs  (f).  (g),  (h),  (i),  and  (i), 
respectively;  adding  a  new  paragrtiph 
(e),  and  revising  paragraphs  00.  i'.].  and 
(g)  to  read  as  follows 

§  692.21    What  rsQuiraments  must  be  met 
by  a  State  program? 

***** 

(h)  Provides  assistance  only  to 
students  who  meet  the  eligibility 
requirements  in  §6'32.40; 

(c)  Provides  that  assistance  under  this 
program  to  a  hill-time  student  will  net 
be  more  than  $5, GOO  frr  each  academic 
year; 
•        •         •         *         * 

(e)  Provides  that  no  student  or  parent 
shall  be  charged  a  fee  that  is  payable  to 
an  organization  other  than  the  State  for 
the  purpose  of  collecting  data  to  make 
a  determination  of  financial  need  in 
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.'MO, 


Frhinv 


36113 


accordance  with  par«^r  ;  n    :   M"  "^  > 

section: 

*        •        •        •        • 

(g)  Provides  that,  if  a  State  awards 
grants  to  independent  students  or  to 
students  who  are  less-than-full-time 
students  enrolled  in  an  institution  of 
higher  education,  a  reasonable  portion 
of  the  State's  allocation  must  be 
awarded  to  those  students: 


§692,30     iArrena«d] 

6.  Section  692.30  is  amended  by 
removing  the  first  of  the  duplicate 
paragraphs  (e)(2). 


S'»  '  ii:  t  '■..  -J  1  IS  amended  by 
redesignaung  paragraphs  (e),  (b).  and  (c) 
as  paragraphs  (1),  (2).  and  (3), 
respectively;  by  designating  the 
undesignated  introductory  text  as 
paragraph  (a):  by  revising  newly 
redesignated  paragraph  {a)(l):  and  by 
adding  a  new  paragraph  (b),  to  read  as 
follows: 

§59?  'll      ¥Vh**  t'Jinaafoi;  '•-;8v  •  Sla;,»  .,.•».< 
to  Aetmrrmn^!  B^jbtiar^u&i  ''n^ncin  -.-«.<;" 

laj  '   •   • 


(1)  A  system  for  determining  a 
student's  financial  need  xmder  Part  F  of 
Title  IV  of  the  HEA; 

(b)  The  Secretary  approves  a  need- 
analysis  system  under  paragraph  (a)(2) 
or  (3)  of  this  section  only  if  the  need- 
analysis  system  applies  the  term 
"independent  student"  as  defined  under 
section  480(d)  of  the  HEA. 

[FR  Doc.  93-15645  Filed  7-1-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

14CFRPar1«25,  121,and135 
[Docket  No.  25471 ,  Notice  No.  87-13] 
RIN2120-A817  1 

Standards  for  Approval  of  a  Wet 
Runway  Reduced  V|  Methodology  for 
Takeoff  on  Wet  and  Contaminated 
Runways 

AGENCY:  Federal  AvH'.or; 
Admmistratscn,  DOT 
ACTION:  Nct.cfi  nf  Withdr^wB!  of 
proposed  pjlemakmi; 

SUMMARY:  The  Federal  Avirj'ion 
Admi.'^.istration  (FAAj  is  withdraw-".,'  ^ 
prevKVLisiv  published  Not.ie  of 
Proposed  Ruiemaking  fNFR-Vi)  that 


prof 


■d  to  qmpfsd  the  Federal  Aviation 


Regulalijr.s  !FAR)  by  addmg  new 
standa-ds  fur  tranf^port  ca'aeor.' 
airplanes  to  sr.i  r«ase  wfe'v  for  rwjected 
takeoffs  from  wf?t  and  ronta.Tiinated 
rjnwavs^  The  FAA  has  dotermined  that 


an  altemat.ve  ^pp:;; 


intended  to 


n-UH  !h'»  f'li.Twnt  !akf'"iff  airworthiness 
<;*rifiiiards  morn  rfi'ic^nal,  will  be  used  to 
ad'Llrwss  r»_*,n:»:led  tdHeoffs  on  wet 
runways  in  a  future  rulenr.ak:r.g 

rr'pnsa! 

FOfl  aiRTHEB  INFORMATION  CONTACT: 
I'h,::  Stimson,  FAA,  Fiiwht  Test  and 
Syslenis  Bran,  h  ;  ANM  -111),  Tra.-.sporl 
Airplane  Dir«<-*i  I rs>*»v  A:r::raff 
f'e'';*':':a*i', >n  St^r-i^'*^   iftOl  Lmd  A\er;ue 
SW   ,K,':;*:;n.  VS  •ish,:;,;t:.;i  '^ni'i';5-405fi, 
telef„nr)r;e  ii'}*:.    2^7  ^■■:\2^ 
SUPPIEMENTAHY  INFORMATION:  On 
Nuvemh.'r  10,  l-*-'  the  FAA  puhl.shed 
Notice  of  Prnp.i'.efi  R„:i.,!i:-:alt:nK  (NFRN^l 
87-13  (52  FK  4".-h:  proposing  to 
amend  parts  2S.  i  i  l ,  a,nd  1 15  of  the 
r".''"Hl  Av;a'nio  R^'k: ' i 'at; OH s,  Notice 
87-13  priipi)f»ed  H'*':\:\i  new  staiidards 
for  transport  catf^'ir,  airpiar.es  to 
increase  safety  for  r*  •'  tt  t  taktofrs  f:    -. 
wet  and  contaminated  rinvv  ays 
Slippery  runways  have  been  identified 
as  a  contributing  factor  in  a  n;. rher  of 
rejected  takeoff  accidents  The  a  .  ;/  he 
braking  friction  is  reduced  on  a  slippery 
runway,  resulting  in  the  airpline 
requiring  a  longer  distant  e  •  ;  s*  p 


Notice  87-13  proposed  lowering  the 
takeoff  decision  speed,  Vi,  by  allowing 
8  reduced  height  over  the  end  of  the 
runway  for  a  continued  takeoff  This 
reduced  V'l  methodology  would  have 
made  rr.(,re  runway  length  available  for 
shopping  on  a  slippery  runway. 

S;nce  publication  of  notice  87-13  the 
FAA  has  been  involved  in  a  review  of 
the  takeoff  airworthiness  standards, 
incjuding  the  effect  of  slippery  runways. 
As  a  result,  the  FAA  intends  to  propose 
unproved  standards  for  determining 
re!er:ted  takeoff  performance,  ir.cl^di:;v< 
accounting  for  the  effect  of  wet 
runwavs.  in  a  ^ature  rulemaking 
Acfordmgly,  Notice  of  Proposed 
Rulemaking  87-13,  Dof:ket  No,  25471 
published  in  the  Federal  Register  on 
November  30,  1937  (52  FR  45578).  is 
wdhdrawn 

I.^s.:"vi  .n  VV;ish;ng'f.,n,  IX'l  f,n  June  25, 

Thoma>i  L  McSweeny. 
Ai  tir'j,  Din^-'tor,  Airtrofi  Certification  Service 
'FW  Fkk    yV  15721  Filed  7-1-93,  8  45  am] 
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pages) 
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Presidential  Documents 


I'itle  3— 

The  President 


f  li  i  1   i 


'*  i 


Pnx.lamation  (:.'»7t) 

National  Youth  Sports  F'ro^r^im  Du\\   L'^^'l 


By  tne  Presidi-rit  <»(  ihn  ruitt'il  Sta'a's  :.! 


,  \ !  ;■]  t  ■ :  H, 


A  Proclamation 


b9,000    }^ur, 
the  District  r 


ith  ?7  T*^  Program  (NYSP)  provides  economirallv  disadvan- 

tetv\  '  i  ;ne  ages  of  10  through  16  opport  .r;  tus  to  earn 
nspt '  t  through  a  comprehensive  sports  «r.  i  tiacational  In- 
ani     :    day.  in  its  25th  year,  the  NYSP  fee:.--;   rr-re  than 


r<"'.  {^'" 


at   173  colleges  and  universities  in   4  4 


and 


•n  wn: 


)m|-t-;i'ii;ns 


p  .rticipate  in  the  program  receive  supervised  training 

onal  health  care,  proper  nutrition,  and  tfp  uiedical 

"  ■   "  ■  "        ,1    1  iiicohol 


:■(•"■■>;( 


t  )■ 


The   ..1 

in  s}-{;i,  ,...,,..,,.. ,-    . . 

an;i  f  lov  up  examino;;  ms.  They  obtain  information  on  d; 

rtbu'^e  and  are  tai;ght  ar'OLt  jj-'od  study  habits  ("■.-•^r'--:  ms^i  t-.h, 
tunities  \n  nirtth  and  >(;*-:;('•>  are  also  offers:  h:  ,i,.,i'^:Vi'n  •-  t.,.'  ';«'r:*-h:s 
provided  to  \hfl  <..h\ld:,-n^  trie  NYSP  enables  s'..:i  ••:  tn.-  po,:t,.  .;  .^nng  mshnj- 
Uons  to  bfi  LTif-  mvoh.'  i  in  their  communities  and  in  providing  solutions 

tocomjni.njtv  pmbipms. 


For  more  dian  2') 

ships  with  Mnerai  Fed-ra!  apenrif 
colleges   and    nniversitn's 
Associatu-n.  Those  iinup.^' 
used  to  pro\nde  dif 
ute  their  faci.itH's 


■1/ 1  k^^ 


busine 


sses 


to  donate  e 


•he  NYSP  •  -    vorked  to  devel-  ji  pff»^ctive  partner- 
ilppartments  an  i  woh  the  Nation's 

h   the  National   f  j  ./"i-;.!*-   Atii,:.'tic 

'..:ve  allowed  }"dfrnl   f'Oi.  ;■-  '     be 

f.uvG  enabled  lnslltutnin^  *         n"r;b- 

.  have  permitted  public     :  i   1-  •    " 

rd  supplies  needed  for  the  children  :o 


,ir*n' 


part)':  tpate  \n  'he  progratn  dn'o-t;  the  summer. 

B,    ndnng       nietiiive  sports  as  a  means  of  expression,  it  has  allowed 

th  sr  { r  n  irtn  t)  express  their  pain  and  deal  with  their  difficult  living 

condii!   ns  in  a  positive  way,  rather  than  in  a  self-destructive  maruier.  For 

many  of  'h*-e  rhildren,  a  sense  of  accomplishment  and  empowerment  has 

taken  th.e  ph.  e    f  despair.  1  urge  all  Americans  to  join  me  on  this  special 

day  to  celebrate  the  significant  gains  that  NYSP's  25  years  of  service  has 

provided  to  these  children. 

The  Congress,  by  Senate  Joint  Resolution  88.  has  designated  July  1.  1993, 

as  "National  Youth  Sports  Program  Day"  and  has  requested  the  President 

to  issue  a  proclamation  in  observance  of  this  day. 

NOW      :il  K:  FORE    h  Vv.:  I  hWi  J.  CLINTON,  President  of  the  United  States 


of   Am 
th.'ir   r 


V-  ,. 


in  July  1,  1993,  as  National  Youth  Sports 

li  [j:]\  I  ,h  up. no.,  .nericans  to  observe  this  day  by  demonstrating 
spe  t  t  r  all  those  individuals  who  participate  so  successfully  in 
th  ^.  ;  r  q:,:r.s  and  by  showing  gratitude  for  those  who  unselfishly  share 
Uioir  ox;;.  :a3s,  skills,  and  talents  with  the  disadvantaged  youths  who 
participa:    ;n  NYSP  activities  across  the  country. 
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IN  WITNESS  WHEREOF    I  have  hereunto  set  my  hand  this  first  day  of 

Julv,  m  the  vear  of  our  Lord  nineteen  hundred  and  ninety-three,  and  of 

thp  Ir.d^'pu'ndence  of  the  United  States  of  America  the  two  hundred  and 

sevpn!f"'n!h. 


ooixmj^am  <rtu^^^ 
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Thte  section  of  the  FEDERAL  REGISTEP 
contains  regutatofy  (Jocoments  having  g«ne'a 
apfiicabiiirv  and  'e-jal  B^iect,  mosf  of  wharh 
are  ke/ec!  to  a  no  cc«3i  t^eo  m  t^e  Ckxie  of 
Pece'31  cjeguiatKX^s,  >A-iicn  is  p'j&iisred  jf-der 

"'0  *>t)es  POfS.^'  t  to  44  l,.j  S  (^     ■  ':.'0 

T'-'e  Cooe  c,;  Feoe^a;  Regjiat^ofis  >s  scicJ  Sy 
t^G  Surenrterv^ent  of  Dorumenis   Prices  cf 
ri6v»  books  aie  fisted  m  tfe  fi'-s!  FtOFRAL 
REGiSTr"  issue  o!  eac^  ^eek 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

5  CFR  Parts  230  and  260 

Organization  of  the  Governmen!  for 
Personnel  Management:  Personnel 
Management  in  Agencies 

AGENCY:  Offue  of  Pers-nnei 

ACTION:  Finn!  rule. 

summary:  The  Office  of  Personnel 
Niauagement  (OPM)  is  adopting  in  part 
Us  proposed  regulations  to  reorganize 
and  consolidate  regulations  contained 
in  parts  230  and  250  The  changes  are 
part  of  OPM  s  effort  to  streamline  its 
regulations  and  represent  a  nmve 
Inward  structural  consistency  between 
thern  and  title  5  of  the  United  States 
Code  Specifically,  this  revision 
transfers  the  regulations  in  subpcir!  B  of 
part  230  relating  to  the  exercistj  of 
ngency  authority  to  take  personnel 
n(  tions  to  5  CFR  part  250,  subpart  A 
The  rt'guintions  in  suhpart  D  of  pari  210 
relating  to  agency  author;!  v  :*/  lake 
personnfl  ac.tions  in  a  naiion<.i 
emergency  are  not  transferred  to  subpart 
B  of  part  250,  as  was  indicated  in  the 
i-roposed  regulations.  Changes  to  these 
sul)p3rt  D  regulations,  if  anv,  will  be 
made  as  part  of  a  fiiture  OPM  review  of 
!ts  national  security  emergency 
preparedness  program  regulations  and 
guidance.  Consideration  will  be  given  in 
that  review  to  subpart  D  issues  raised  in 
comments  on  the  proposed  rule. 
EFFECTIVE  DATE:  August  5,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Oiand.  (202)  fiOf>-i458 
SUPPLEMENTARY  INFORMATION:  The 
changes  effected  by  this  final  rule  were 
pulihshed  for  comment  at  56  FR  21330 
on  May  8.  1991,  and  distributed  to 
heads  of  Departmej;!s  and  Independent 
Establishments  in  Federal  Personnel 


Manual  Bulletin  250-14  on  May  23, 
1991.  In  the  60-day  period  provided  for 
comment  ending  on  July  8, 1991,  OPM 
received  comments  from  a  labor 
organization,  the  American  Federation 
of  Government  Employees  (AFGE),  and 
from  an  agency,  the  Department  of 
Defense  (DOD).  OPM  also  received 
written  comments  from  the  Federal 
Emergency  Management  Agency 
(FEMA)  following  the  close  of  the 
formal  60-day  comment  period. 

AFGE  suggested  that  delegation 
agreements  addressed  in  §  250.102  of 
the  proposed  regulations  be  identified 
specifically  as  those  which  are  made 
between  OPM  and  agency  headquarters. 
While  delegations  usually  are  granted  at 
the  headquarters  level,  in  some 
situations  they  may  be  delegated  to  a 
lower  level  in  the  agency.  Therefore,  we 
have  not  adopted  the  suggestion  because 
it  would  not  cover  all  situations  for 
which  these  regulations  are  intended  to 
apply. 

AFGE  also  suggested  that  §  250.103  be 
revised  by  using  the  wording  in  the 
current  regulation;  namely,  that  the 
word  "action"  be  followed  by  the 
qualifying  phrase  "under  a  delegated 
agreement"  .  .  .  This  change  is  not 
adopted  because  OPM's  enforcement 
authority  for  regulations  it  administers 
extends  beyond  agency  actions  taken 
under  delegation  agreements. 

AFGE.  DOD,  andFEMA  suggested 
several  changes  to  the  proposed  subpart 
B  of  part  250.  As  noted  in  the  Summary 
above,  these  comments  will  be 
considered  in  a  future  OPM  review  of  its 
national  security  emergency 
preparedness  program  regulations  and 
guidance,  including  part  230,  subpart  D, 
where  the  regulations  commented  on 
currently  reside. 

Related  guidance  in  Chapters  230  and 
250  of  the  Federal  Personnel  Manual 
also  will  be  revised  and  updated  as  part 
of  this  effort.  Comments  and  suggestions 
for  improving  this  FPM  guidance  are 
welcome. 

F  (),  1229!.  KediTdl  Resuldtiuii 

i'i}'\i  has  determined  that  this  is  not 
a  major  rule  as  defined  under  Section 
Ifb)  of  E.O  12291,  Federal  Regulation. 

Rf'Sulalory  F'lcxibihU  .-Xit 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  porta  ns  only  to  the  internal 
management  of  Federal  agencies  and 


does  not  substantively  change  existing 
regulations. 

List  of  Subjects 

5  CFR  Part  230 

Civil  defense,  GovemmenI  employees. 

5  CFF  Part  250 

Authority  delegations  (Government 
agencies).  Civil  defense;  Government 
employees. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Laitinare, 

Acting  Deputy  Director. 

Accordingly.  OPM  is  amending  5  CFR 
parts  230  and  250  as  follows: 

PART  230— ORGANI7ATtON  C  r  Tme 
GOVERNMENT  FOR  PERSONNtt 
MANAGEMENT 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301.  3302;  E.O. 
10577.  3  CFR,  1954-1958  Q)nip..  p.  218. 

2.  In  part  230.  subpart  B  is  removed 

and  reser\'ed 

FA«T  ?':,,>..- PEHSCNNEL 

M,ANAGEMENT  iN  AGENOFS 

3.  The  authority  citation  for  Part  250 
is  re\'ised  to  read  as  follows: 

Authority:  5  U.S.C.  1101  noJe.  1104.  1302, 
3301.  3302;  E.O.  10577, 12  FR  1259,  3  CFR, 
1954-1958  Comp.,p  218. 

4.  Fart  250  is  amended  by  revising 
subpart  A  to  read  as  follows: 

Subpart  A— Authority  for  Personr>el  Actions 
In  Agencies 

Sec. 

250.101  Standards  and  requirements  for 
agency  personnel  actions. 

250.102  Delegation  agreements. 

250.103  Taking  corrective  action  or 
suspending  or  withdrawing  agency 
authority. 

Svibpa-^  i.-- Ao'^c'ty  fc  Personnel 

A ;, ■  ■ ;:- '". s  o-  Aa,=  -o  -f  s 

agency  pefsonr^pi  actiors 

in  taking  a  personnel  action 
authorized  by  this  chapter,  each  agerK:y 
shall  comply  with  the  qualification 
standards  and  regulations  issued  by  the 
Office  of  Personnel  Management,  the 
instructions  published  by  OPM  in  the 
Federal  Personnel  Manual,  and  the 
provisions  of  any  agreement 
development  between  OPM  and  the 
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agency  in  conr.e<.tion  wi'h  delegation  of 
a  specific  authority  When  a  personnfi! 
action  IS  bf  ing  taken  is  a  res'^'t  of  :ip 
order  of  a  Ck)un  or  a  =u'ttlen;t>nt 
agreen".ent,  or  a  dwjsion  or  order  u!  ur 
a  settlement  agreement  or  an  arbitral 
award  reached  under  the  labor 
arbitration  prw^ess  or  the  rules  and 
regulations  of  the  Merit  Systems 
Protwlion  Board,  the  Equal 
Employment  Opportunity  Commission, 
the  Federal  Labor  Relations  Authority. 
or  0PM,  the  agency  shall  follow  the 
instructions  in  Federal  Personnel 
Manual  Chapter  296,  and  must  comply 
with  all  other  relevant  substantive  and 
documentary  requirements,  including 
those  applicable  to  retirement,  life 
insurance,  and  heai'h  benefits 

§250.102     Delegation  sgreemenU. 

In  certain  circumstances,  an  agency 
will  receive  authorities  through  a 
delegation  agreement  developed 
between  the  agency  and  0PM.  The 
agreement  will  set  forth  the  conditions 
for  application  of  the  delegated 
authorities  The  agreement  will  include 
a  description  of  minimum  standards  of 
performance  and  the  system  of  oversight 
to  be  used  by  the  agency  and  by  0PM 
in  monitoring  the  use  of  each  delegated 
authority 

$250,103     Taking  corrective  scfiofi  or 
•usp«f>ding  or  withdrawing  agency 
authority 

If  0PM  finds  that  an  agency  has  taken 
an  action  contrary  to  a  law.  rule. 
regulation,  or  standard  which  OFM 
administers,  it  may  require  the  agency 
to  take  corrective  action.  OFM  may 
suspend  or  withdraw  any  authority 
granted  under  this  chapter  to  an  agency, 
including  any  authority  granted  by 
delegation  agreement,  when  it  finds  that 
the  agency  has  not  complied  with 
quahfication  standards  issued  by  0PM, 
the  instructions  published  by  0PM  in 
the  Federal  Personnel  Manual,  or  the 
n^gulations  in  this  chapter;  or  that  the 
suspension  or  withdrawal  Is  in  the 
interest  of  the  service  for  any  other 
reason  0PM  may  suspend  or  revoke  a 
delegation  agreement  established  under 
§  2.50  102  at  any  time,  if  it  judges  that 
the  agency  is  not  adhering  to  the 
provisions  of  the  agreement. 

;FK  D(>c  93-1 5806  Filed  7-2-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

-"  CFR  Pari  '4.35 

«IN  0S6&- ACM 

Sugar  and  CrystaHme  Pructose 
Marketing  Allotment  Regulations  for 
Fiscal  Years  1992  Through  1996 

AdLHcy.  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  sets  forth 
.-Uf^uiations  to  implement  the  provisions 
of  part  VII  of  subtitle  B  of  title  III  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended  (the  1938  Act),  with  respect  to 
marketing  allotments  for  sugar 
processed  from  domestically  produced 
sugarcane  and  sugar  beets  and 
crystalline  fructose  manufactured  from 
com  for  the  fiscal  years  1992  through 
1996, 

DATES:  This  interim  rule  is  effective 
June  30. 1993.  Comments  must  be 
received  on  or  before  August  5. 1993.  in 
order  to  be  assured  of  consideration. 
AOOflESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  rule.  Comments 
should  be  mailed  or  delivered  to  the 
Deputy  Administrator  for  Program 
Analysis  (DAPA).  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  room  3090.  South  Agriculture 
Building,  U.S.  Department  of 
Agriculture  (USDA).  P.O.  Box  2415. 
Washington.  DC  20013-2415. 
Comments  received  may  be  inspected 
between  9  a.m.  and  4:30  p.m..  Monday 
through  Friday  except  holidays,  in  room 
3727.  South  Agriculture  Building, 
USDA,  14th  Street  and  Independence 
Avenue,  Washington,  DC. 
FOP  njRTHER  INFORMATION  CONTACT: 
Koot'rt  D,  Barry.  Director,  Sweeteners 
Analysis  Division,  ASCS;  telephone; 
202-720-3391 

SUPPLEMENTARY  iNFOHMATiON:  As  a  result 
of  extensive  comments  on.  and  changes 
to.  the  proposed  rule,  the  Commodity 
Credit  Corporation  (CCC)  has  chosen  not 
to  make  the  proposed  rule  final  but  to 
provide  further  opportunity  for 
comments.  However,  CCC  has 
determined  that  an  interim  rule  should 
be  promulgated  in  order  to  permit  the 
immediate  implementation  of  marketing 
allotments  if  necessary. 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  implementing 
Executive  Order  12291  and 


Departmrfiiial  Regulation  1512-1  and 
has  been  classified  as  a  "major"  rule.  It 
has  been  determined  that  the  provisions 
of  this  interim  rule  may  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  (U.S,)-based  enterprises 
to  compete  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  has  b«en  determined  the  Regulatory 
Flexibility  Act  is  applicable  to  this 
interim  rule.  A  Final  Regulatory  Impact 
Analysis  was  prepared,  which 
determined  that  this  regulation  will 
have  no  significant  impact  on  a 
substantial  number  of  small  entities 
bec;ause  the  particular  marketing 
allotment  options  considered  will  not 
affect  the  paperwork,  reporting,  or 
compliance  burdens  of  the  small  entities 
in  the  program.  The  CCC  thus  certifies 
that  the  rule  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entitios.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  interim  rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
necessary  for  this  interim  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 

Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  rule  applies  are: 
Commodity  Loans  and  Purchases; 
10.051 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1435 
set  forth  in  this  interim  rule  impose 
information  collection  and  reporting 
requirements  on  the  public.  The 
information  collection  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMD)  for 
review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
L'.S.C.  chapter  35).  The  public  reporting 
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burden  for  thesp  collections  of 
information  is  estimated  to  average  90 
minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  ^^atiieruig  and 
maintaining  the  d..ta  needed,  and 
computing  and  reviewing  une  collection 
of  information. 

Executive  Order  12372  and  Executive 
Order  12778 

"^  Tib  programs  covered  by  this  interim 
rule  are  not  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  Mvith 
State  and  local  officials.  See  the  notice 
related  tn  7  CFR  part  3015,  subpart  V. 
published  at  48  FT?  29115  (June  24, 
1983). 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  interim 
rule  preempt  State  law  to  the  extent 
such  laws  are  inconsistent  with  the 
provisions  of  this  interim  rule.  This 
interim  rule  is  not  retroactive.  Before 
any  action  may  be  brought  regarding  the 
provisions  of  tJiis  interim  rule,  the 
aaministrative  appeal  rights  set  forth  at 
7  CFR  part  780  must  be  exhausted. 

Statutory  Background 

Title  LX  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  "1990  Act"),  which  was  enacted  on 
November  28, 1990.  amended  subtitle  B 
of  title  in  of  the  1938  Act  to  provide,  in 
e  new  part  VII,  under  certain 
circumstances,  for  the  establishment  of 
marketlQg  allotments  for  sugar  and 
cr}-stailine  fructose  for  fiscal  years  1992 
through  1996.  Section  111  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Amendments  Act  of  1991  (the 
"Technical  Corrections  Act"),  which 
was  enacted  on  December  13, 1991, 
amended  several  portions  of  the  1938 
Act's  marketing  allotment  provisions. 
Public  Law  102-535,  which  was  enacted 
on  October  27,  1992,  further  amended 
previsions  pertaining  to  penalties  for 
producers  in  Louisiana  who  harvest 
acreage  in  excess  of  proportionate 
share*; 

Sumniarv-  of  Cyminenti 

A  proposed  rule  to  implement  the 
1938  Act's  provisions  for  sugar 
marketing  allotments  was  published  on 
March  25, 1993  (58  FR  16126).  Forty- 
two  comments  were  received  from 
interested  persons  regarding  the 
proposed  regulations:  14  from  sugar  beet 
grower  organizations,  9  from  sugar  beet 
refining  companies,  4  from  members  of 
the  cane  industry,  3  from  farm  bureaus, 
3  from  members  of  Congress,  3  from  the 
com  sector.  2  from  foreign  interests,  1 
from  a  sugar  beet  grower,  i  from  a  sugar 


.ser  group,  1 


a  sugar  trane; 


signed  by  8  beet  proc:essing  rornpanies, 
and  1  signed  bv  representatives  of  the 
enUre  cane  sugar  industry,  2  sugar  beet 
processing  companies,  and  1  State  sugar 
beet  growers'  as.'^ociatiDn 

Discussion  of  Oimments 

1  The  major  issue  addressed  in  the 
comments  was  the  3-factor  criteria  used 
to  establish  the  percentage  factors  for 
splitting  the  overall  marketing  allotment 
between  the  cane  arc  h>eet  sectors. 
Thirty-nine  comments  dealt  with  the 
weights  to  be  assigned  to  each  of  the  3 
criteria — past  marketings,  processing 
capacity,  and  ability  to  market. 
Recommendations  for  weights  varied 
greatly.  Nine  comments  recommended 
that  "past  marketings"  should  carry  the 
most  weight,  from  80  to  100  percent,  but 
6  comments  suggested  that  "past 
marketings"  should  be  given  equal  or 
less  weight  than  the  other  two  criteria. 
Reconunended  weights  for  "abiUty  to 
market"  were  100  percent,  80  percent, 
45  percent,  33 ^''3  percent,  and  0  jjercent. 
Recommended  weights  for  "processing 
capacity  "  were  45  percent,  33Vj 
percent,  15  percent,  and  0  percent  Six 
comments  favored  flexibility  in 
assignment  of  weights  for  a  variety  of 
reasons,  while  four  comments  opposed 
flexibility. 

CCC  continues  to  believe  that  the 
weights  for  the  3-factor  criteria  provided 
in  the  proposed  rule — 33V3  percent  for 
each  of  the  3  criteria — are  appropriate 
for  the  purposes  of  the  statute.  Tiie 
appropriateness  is  based  on  the  view 
that  all  three  components  of  the  U.S. 
sugar  processing  industry — sugar  beet 
processors,  sugarcane  processors,  and 
cane  sugar  refiners — serve  necessary 
roles.  At  the  same  time.  Congress  did 
not  intend  that  the  industry  be  rigidly 
frozen  in  fixed  market  shares  but 
intended  to  allow  for  the  evolutionary 
growth  of  competition. 

At  100-percent  weight  for  "past 
marketings",  beet  sugar's  share  would 
be  about  51  percent,  and  cane  sugar's 
share  would  be  about  49  percent.  At 
100-percent  weight  for  "ability  to 
market,  beet  sugar's  share  would  rise  to 
54  percent,  and  cane  sugar's  share 
would  drop  to  aroimd  46  percent. 
However,  the  statute  does  not  permit 
100-percent  weight  to  any  one  factor;  all 
3  factors  are  required  to  be  used.  Equal 
weights  for  the  3-factor  criteria  would 
provide  beet  sugar  about  53  percent  of 
the  overall  allotment  and  cane  sugar 
about  47  percent.  Because  beet  sugar 
now  accounts  for  some  56  percent  of 
U.S.  sugar  production,  marketing 
allotments  using  equal  weights  would 
result  in  surplus  beet  sugar  that  cannot 
be  marketed  in  the  United  States, 


'.^^■-:•^'a«  :  i-r]f'  ■-:;>::'-  w',,j.-i  Lte  ■:  ''>-ficit 
rfeialive  tc  :'.fi  ft.Jntment  T'le  margin  of 
deficit,  if  Hi  '  n^.-ss^ned  would  benefit 
cane  refiners  m  the  form  of  additional 
imports  above  the  level  of  1.25  milUon 
tons,  rfi'A  '.  e'  ,.e. 

2.  Rev.uinuiendations  also  varied  on 
the  definitions  for  the  3-factor  criteria. 
CCC  believes  that  the  definitions  of  the 
3-factor  criteria  are  intended  to  provide 
a  balance  and  shoiild  be  viewed  not  as 
isolated  categories  but  as  a  totality 
While  "past  marketings  "  from  the  1985- 
89  crops  is  a  fixed  quantity,  "processing 
capacity"  will  vary  over  time,  and 
"abihty  to  market"  provides  the  most 
oirrent  but  changeable  criterion. 

Five  comments  wanted  "past 
marketings"  to  be  defined  as  the  average 
of  marketings  from  the  two  highest  crop 
years  in  the  base  period  (1985-69), 
while  one  comment  suggested  a  2-year 
"weighted"  moving  average.  Two 
comments  favored  the  average  of  aU  the 
5  years  in  the  base  p)eriod,  and  one 
recommended  an  average  of  the  5  crt^ 
years  preceding  the  current  crop. 

The  1938  Act  reqiiires  that  "past 
marketings"  be  defined  as  the  average  of 
marketings  from  the  two  highest  1985- 
89  years  for  purposes  of  determining 
State  cane  allotments,  but  it  is  silent  on 
how  the  1985-89  years  are  to  be  used 
for  dividing  the  overall  marketing 
allotment  between  the  beet  and  cane 
sectors  or  for  making  allocations  among 
processors.  CCC  proposed  to  define 
"past  marketings"  as  the  average  of  the 
1985-89  years,  excluding  the  highest 
and  lowest  crop-years.  CCC  continues  to 
believe  that  such  an  Olympic  average  is 
more  representative  of  the  1985-69 
period  than  the  average  of  the  two 
highest  crop  years  or  the  average  of  all 
five  years.  CCC  has  no  discretion  to 
define  past  marketings  so  as  to  include 
crop  years  outside  of  the  statutorily 
prescribed  1985-89  base  period. 

Four  comments  concerned  the 
definition  of  "processing  capacity", 
with  two  favoring  the  highest  crop  year 
in  the  1985-89  base  period,  one 
preferring  the  highest  crop  in  the  most 
recent  5-year  period  including  the 
current  crop,  and  another  preferring  the 
highest  crop  in  the  most  recent  3-year 
period. 

CCC  believes  that  the  1985-89  base 
period  has  little  relevance  to  current 
plant  capacity  and  that  the  inclusion  of 
production  for  the  current  crop  year 
would  have  the  tendency  to  exaggerate 
capacity.  The  current  crop  can  be 
grossly  uipredictable,  particularly  if 
estimates  are  made  early  in  the  fiscal 
year.  Furthermore,  an  allowance  for  the 
most-up-to-date  potential  production  is 
already  included  in  the  third  factor 
("ability  to  market"). 
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One  comment  wanted  to  exclude 
sugar  from  desugared  molasses  m  the 
definition  of  'ability  to  market  ' 

(XC  recognizes  that  desuganng 
technology  has  been  developed  and 
implemented.  Sugar  produced  throug'-. 
this  new  process  cannot  be  ignored  ar.y 
more  than  sugar  produced  through  oHer 
technologies 

3.  Twenty-twc  comments  were 
received  regarding  allocations  of  the 
marketing  allotments, 

CCC  had  asked  for  comments  on  the 
sale,  lease,  or  auction  of  allccalion 
rights  Three  comments  opposed  the 
auction,  sale,  or  lease  of  allotments, 
seven  more  comments  opposed  the 
auction  of  ayiutments,  ana  only  5 
comments  were  m  favor  of  any  of  these 
three  actions. 

The  disposition  of  the  allocation  of  a 
facility  closing  or  curtailing  operations 
was  a  concern  of  3  comments.  Their 
recomtinendauons  were  (1)  transfer  the 
allocation  to  nearby  processors  who  can 
service  affected  sugar  be«t  growers,  (2) 
transfer  each  grower's  production 
history  to  other  processors  in  the  same 
State,  and  (3)  divide  production  history 
among  the  entin?  beet  and  cane  industry 
rather  than  one  sector. 

Under  tiie  provisions  in  the  1938  Act, 
allocations  are  not  made  on  a  facility 
basis  but  rather  on  a  processor  basis  and 
allotm.ents  are  made  on  the  basis  of 
sectors  and  cane  States.  The  closure  of 
a  faciUty  woiild  net  immediately  affect 
any  of  the  data  used  to  determine  the 
percentage  factors  for  dividing  the 
overall  allotment  quantitv  a.nongthe 
beet  sugar  and  cane  sugar  sectors  or  the 
division  of  the  cane  sugar  allotment 
among  the  five  cane  sugar  States,  except 
to  the  extent  that  it  reduces  the  sector's 
or  State's  ability  to  market  sugar  Even 
at  the  processor  level,  a  plant  closing 
would  have  no  effect  on  past  marketings 
and  would  reduce  processing  capacity 
after  five  years,  if  the  fonnar  production 
by  the  closed  facility  were  not  offset  by 
Increased  production  at  other  faalities 
owned  by  the  processor  Once  a  facility 
is  shut  down,  CCC  would  have  to  assess 
whether  the  proces.sor's  ability  to 
market  would  be  affected,  and  if  the 
processor  were  placed  m  a  "deficit"  due 
to  the  closure  of  a  facihty.  CCC  would 
reassign  the  deficit  according  to  the 
normal  procedures. 

Two  comments  recommended  that 
sugar  from  desugared  m.olassos  be  given 
lower  priority  Ln  allocations  and  1 
comment  suggested  that  allocations  be 
assigned  to  molasses  desuganng  plants 
rather  than  to  the  plant  that  was  the 
onjeinal  source  of  the  molasses 

CCC  will  treat  sugar  denved  from 
desuganng  m.ola.sses  on  the  same  basis 
as  any  other  sugar  is  treated,  and  its 


production  will  affect  the  allocation  of 
the  processor  who  produces  it. 

One  comm.ant  called  for  allowances 
far  new  processors  CCC  notes  that  the 
sugar  marketing  allotment  provisions  of 
the  1938  Act  do  not  provide  for  special 
treatment  for  new  entrants.  Such 
processors  will  be  unable  to  acquire  a 
past  marketings  status  but  mav  acquire 
processing  capacity  and  the  abihty  to 
market  sugar. 

Regarding  a  "minimum"  allocation.  1 
comment  opposed  any  minimum  while 
another  comment  requested  that  a 
minimum  allocation  be  guaranteed  so  as 
to  permit  the  financial  viability  of  a 
company.  CCC  will  allocate  allotments 
according  to  the  criteria  mandated  by 
the  1938  Act  without  providing  an 
absolute  guarantee  of  a  minimum 
allocation  to  any  processor. 

4.  Several  comments  pointed  out  that 
the  proposed  rule  would  require  the 
"payback"  of  a  processor's  excess 
marketings  over  an  allocation  by  the 
sector  (beet  or  cane)  in  the  next  year 
when  marketing  allotments  are  in  effect 
CCC  accepts  that  the  statute  provides  for 
payback  by  the  processor  but  not  by  the 
sector  as  a  whole  and  has  rewritten  the 
regulations  accordingly.  Since  such 
paybacks  would  essentially  result  in  a 
deficit  in  the  year  in  which  they  are 
required.  CCC  will  reassign  any  payback 
amoimts  according  to  the  mles  for 
reassigning  deficits  in  order  to  avoid 
shorting  the  market. 

Two  comments  suggested  that  the 
payback  penalty  for  any  marketing  in 
excess  of  an  allocation  should  be 
absolved  if  marketing  allotments  are  not 
la  e"ffect  in  the  Immediately  next  fiscal 
year.  However,  the  1938  Act  explicitly 
states  that  such  penalty  be  imposed  in 
the  next  year  edlotments  are  in  effect, 
even  if  an  interval  occurs  in  allotm.ent 
years. 

5.  For  the  definition  of  "sugar  ",  5 
comments  wanted  liquid  fructose 
derived  &x)m  sucrose  to  be  excluded,  2 
comments  wanted  invert  sugar  to  be 
included  in  the  definition,  and  2  wanted 
invert  sugar  to  be  excluded 

CCC's  view,  based  on  well-estabUshed 
definitions  of  sugar  and  sucrose,  is  that 
invert  sugar  and  fructose  from  sucrose 
are  sugar,  rather  than  sugar  products 
Sugar  products  which  are  not  subject  to 
allotment  would  consist  of  products, 
other  than  sugar,  whose  majority 
content  Is  not  sucrose  or  which  are  not 
suitable  for  human  consumption 
Permitting  invert  sugar  and  liquid 
fructose  derived  from  sucrose  to  be 
exempt  from  marketing  allotments 
woula  be  a  circumvention  of  the 
purposes  of  the  statute 

6.  Seven  comments  claimed  that  the 
proposed  timing  for  a  heanng  on  the 


allocations  was  too  short, 
Recommendations  ranged  from  the  5th 
to  the  15th  work  day  after  the  request 
for  the  hearing,  and  1  comment  wanted 
a  comment  period  prior  to  the  hearing 
and  another  after  the  hearing  CCC 
agrees  that  the  proposed  timing  for  a 
hearing  on  the  allocations  was  too  rigid 
and  has  deleted  the  specific  ti.me  by 
which  a  hearing  will  be  held  after  the 
request  for  such  a  heanng  and  will 
schedule  such  hearing  based  upon  all 
relevant  factors  that  exist  at  'iiat  time. 

7.  There  were  6  commems  on 
reassignment  of  deficits.  Three  of  the 
comments  involved  the  timing  of  a 
processor's  certification  of  a  deficit:  2 
recommended  45  davs  pnor  to  the  end 
of  the  fiscal  year,  and  1  recommended 
within  10  days  of  the  allocation, 

The  proposed  rule  did  not  specify,  but 
the  1938  Act  states,  that  the  Secretary. 
from  time  to  tim.e,  shall  determine 
whether  any  processor  will  be  imable  to 
fill  its  allocation.  CCC  believes  that  45 
calendar  days  is  too  close  to  (he  end  of 
the  fiscal  year  to  permit  sufficient 
opportunity  for  reassignments  and  the 
logistical  requirem.ents  involved. 
Instead,  CCC  would  assess  the  data 
submitted  bv  each  sugar  processing 
company  together  with  other  U.SDA 
information,  from  time  to  time,  to 
determine  and  reassign  the  deficits  to 
other  processors  with  due  consideration 
of  current  inventonas  of  sugar, 
estimated  production  of  sugar,  expected 
marketing,';,  and  any  ether  pertinent 
factors. 

8.  Some  beet  processors  indicated 
that,  in  the  event  of  marketing 
allotments,  imports  should  not  exceed 
1.25  million  tons.  The  1933  Act  clearly 
states,  however,  that  in  the  event 
processors  have  a  deficit  which  cannot 
be  filled  by  other  processors  m  the  same 
sector  [beet  or  cane),  such  deficit  will  be 
reassigned  to  imports,  w^thout  any 
requirement  that  imports  cannot  exceed 
1.25  milhon  tons. 

9.  Two  comments  questioned  the 
proposed  rule's  provision  that  159,757 
short  tons  of  crystalline  fructose  is  the 
equivalent  of  200,000  tons  of  sugar,  raw 
value  (the  marketing  allotment  for 
crystalline  fructose  in  the  event  of 
allotments).  CCC  has  sought  to  provide 
latitude  for  the  marketing  of 
domestically  manufactured  crystalline 
fnictose  from  com,  by  selecting  the 
m.inimum  superior  sweetness  equivalent 
of  crystalline  fructose  to  refined  sugar  (a 
1.17-to-l.OO  ratio),  which  is  based  upon 
well-established  scientific  tests.  CCC 
had  also  considered  a  sweetness 
equivalence  of  1.50-to-l.OO  based  on  the 
average  sweetness  of  crystalline  fructose 
among  different  products  in  which  it  is 
used.  The  comments  contend  that 
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crystalline  fructose  is  a  premium 
product  to  <;ugar,  and  that  sweetness  is 
only  one  aspect  of  crystailme  fructose's 
superiority  to  sugar.  Furthermore,  the 
comments  contend  that  becau.se 
crystalline  fractcse  is  higher  priced  by 
a  factor  of  1.5,  crj-stalline  fructose's 
equivalence  to  200,000  tons  of  raw  sugar 
should  be  256,410  tons  of  crystalline 
fructose  (200.000  x  i  5  / 1.17).  However, 
if  crystalline  fructose  is  a  premium 
product  to  sugar,  then  less  (not  more)  of 
crystalline  fructose  would  be  equivalent 
to  the  sugar  quantit\  of  200,000  tons. 
Furthermore,  the  1,5  factor  which  is  the 
price  premium  depends  not  just  on  the 
inherent  quality  of  crystalline  fructose 
relative  to  sugar  but  on  transient  market 
conditions,  including  variable 
competitive  relationships  among 
alternative  sweeteners. 

10.  The  3-factor  criteria  for 
establishing  sugar  aJIotments  was  also 
used  in  the  proposed  rule  for  the 
purpose  of  establishing  allotments  of 
crystalline  fructose  among  U.S. 
manufacturers.  Objections  were  raised 
because,  imlike  sugar,  crystalline 
fructose  was  not  manufactured  until 
1987  and  therefore  the  1985-^9  base 
period  has  limited  applicability.  CCC 
agrees  and  will  use  the  highest  year  s 
production  in  the  preceding  5  fiscal 
years  as  the  basis  tor  establishinsj  the 
allotments  for  crvstalli-e  fructose 
manufacturers, 

11.  Two  comments  proposed, 
respectively,  that  "reasonable  '.^-^m'-over 
stocks"  should  be  defined  as  no  less 
than  a  14  5  percent  stocks-to-use  ratio  or 
a  moving  5-year  stocks-to-consumption 
average. 

CCC  will  determine  what  carry-over 
stocks  are  deemed  "reasonable"  based 
on  a  comprehensive  review  of  the 
market,  While  the  proposed,  essentially 
mechanical,  procedures  might  be 
helpful,  they  are  considered  insuffirjent 
for  a  complete  evaluaticn  of  the  market. 
Therefore  CCC  does  not  agree  uiti:  tJie 
proposaJs, 

12.  A  comment  proposed  that  if 
marketing  aiiotraents  are  implemented 
in  the  third  or  fourth  quarter  of  a  fiscal 
year,  that  allotments  should  also  be 
established  for  the  ne.xt  fiscal  year. 
However,  the  1938  Act  requires  CCC  to 
re\iew  and  reestimate  the  sugar  market 
every^  quarter  and  CCC  believes  it  would 
be  premature  to  establish  allotment.s  for 
the  n6,xt  fiscal  year  substantially  before 
the  current  one  expires.  Furthermore, 
data  for  the  next  fiscal  year  can  be 
highly  conjectural  before  July. 

13.  A  comment  requested  that  the 
sugar  content  m  sugar-cnntaming 
product  im.ports  should  he  estimated 
and  counted  in  calculating  the  market 
allotment  import  estimate  (MA^IE). 


However,  the  statute  does  not  authonz* 
CCC  to  include  such  imports  la 
calculating  the  MAE,  which  is 
calculated  on  the  basis  of  domestic 
production,  consumption,  and  stocks 
rather  than  actual  imports  of  sugar. 

14.  Several  comments  were  made  on 
the  definition  of  "marketing."  One 
suggestion  was  that  if  sugar  pledged  as 
collateral  for  a  CCC  price  support  loan 
is  redeemed,  the  sugar  shoulci  no  longer 
be  considered  marketed.  CCC  agrees  that 
the  marketing  of  sugar  which  had  been 
pledged  as  collateral  for  a  price  support 
loan  and  then  redeemed  would  not  be 
counted  a  second  time  against  the 
processor's  allocation  because  the 
processor's  allocation  would  have  been 
charged  when  the  sugar  was  pledged  as 
collateral.  CCC  notes  that  there  is  no 
comparable  statutory  exemption  from 
double  counting  for  sugar  pledged  as 
loan  collateral  and  then  disposed  of  in 
rommerce  by  forfeiture  to  the  CCC. 

Three  comments  proposed  a  number 
of  sales  transactions  to  define  more 
clearly  and  specifically  what  constitutes 
marketing.  CCC  recognizes  that  if 
marketing  allotments  are  imposed  there 
would  be  difficulties  in  resolving 
futures  contracts.  Nonetheless,  CCC  is 
obliged  to  use  the  statutory  definition  of 
rr.arketing,  which  is  the  sale  or  other 
disposition  of  sugar.  Normally,  a  sale  of 
goods  occurs  when  title  to  the  goods 
transfers  from  lhr>  seller  to  the  buyer. 
Generally,  i,  .rif-r  uie  Uniform 
Commercia.  Cc^e,  title  transfers 
according  to  the  contract  of  the  jwrties 
but  no  sooner  than  the  time  when 
specific  goods  are  identified  to  the  sales 
contrai  t  and  no  later  than  when  the 
goods  are  accepted  by  the  buyw.  Use  of 
the  normal  commercial  understandings 
of  sales  will  facilita'e  administration  of 
this  program. 

1 5   0 ;  1 1  i:  r, : ; .  iv;  e ; . '  ,:.  ■■  ►.  ed  that  beet 
proces,;>.irs  ue  aiioweu  to  swap  sugar 
wi±  domestic  cane  sugar  refiners.  CCC 
notes  that  section  359c(h)  of  the  1938 
.\ct  prohibits  usmg  beet  sugar  to  fill  the 
cane  sugar  allotment  or  vice  versa. 
Two  comments  proposed  that  a 
processor  with  a  surplus  of  beet  sugar 
relative  to  Us  allocation  should  be 
allowed  to  market  the  sugar 
domestically  if  an  equal  quantity  of 
sugar  is  "swapped"  with  a  cane 
refinery  s  export  of  domestically 
produced  sugar.  Such  a  swap,  it  is 
claimed,  would  not  change  the  domestic 
sugar  supply  while  permitting  sugar  to 
be  marke'ed  at  lower  cost.  However, 
CCC  has  limited  authority,  principally 
related  to  quarterly  reestiraates  of 
consumption,  production,  and  stocks,  to 
alter  the  overall  allotment  quantity  or 
the  beet  sugar  or  cane  sugar  allotments. 
Certd.nly  the  export  of  refined  cane 


sugar,  which  is  not  even  subyect  to 
marketing  allotments,  is  not  grounds 
uzKier  the  1938  Act  for  increesing  the 
beet  sugar  allotment  or  the  allocation  of 
any  beet  sugar  processor.  Moreover, 
control  of  the  sugar  supply  would  be 
made  unduly  difficult  by  such  swaps 
because  of  a  cane  refinery's  several 
sources  of  supply,  including  tariff-rate 
quota  imports  and  imports  under  the  re- 
export program,  Therefore.  CCC  does 
not  agree  with  the  proposal. 

16.  One  comment  proposed  that,  for 
companies  that  are  no<  cooperatives, 
penalties  be  imposed  only  on  the 
processor's  share,  as  determined  by  the 
producer-processor  contract,  of  the 
market  value  of  sugar  sold  in  excess  of 
an  allocation.  The  1938  Act  does  not 
provide  for  the  imposition  of  civil 
penalties  in  the  manner  prop>osed. 
Accordingly,  the  comment  is  not 
adopted. 

17.  The  following  miscellaneous 
comments  were  received  but  were 
considered  to  be  outside  the  hmits  of 
this  rulemaking  or  clearly  contrary  to 
the  provisions  of  the  1938  Act:  (1)  For 
Hawaii,  all  the  processors'  allocations 
should  be  combined  into  one  State 
allotment;  (2)  Proportionate  shares 
should  be  calculated  for  sugar  beet 
States;  (3)  USDA  should  withdraw  the 
rule  and  ask  Congress  to  change  the  law; 
(4)  Processors  should  not  have  the  right 
to  purchase  sugar  to  fill  a  marketing 
allocation;  (5)  Growers  should  share  in 
the  net  revenue  from  a  processor's 
purchase  of  sugar  to  fill  an  allocation; 

(6)  In  order  to  avoid  allotments,  imports 
of  sugar  products  should  be  restricted; 

(7)  Price  support  levels  should  be 
reduced  by  10  percent;  (8)  Incentives 
should  be  made  to  increase  exports  of 
sugar-containing  products;  (9)  In  order 
to  avoid  forfeitures,  the  tariff-rate  quota 
amount  should  be  reduced  to  1.25 
million  short  tons;  (10)  Forfeitures  in 
one  year  should  be  deducted  frtun  the 
next  year's  allocation  to  the  processor 
who  forfeited;  (11)  Allocations  of  U.S. 
shortfalls  among  foreign  suppliers 
should  be  made  on  the  basis  of 
historical  shares;  and  (12)  Marketing 
controls  should  be  placed  on  Mexico's 
producers  if  the  North  American  Free 
Trade  Agreement  becomes  effective. 

I  i,si  of  Suh,-v  ts  in  7  CFR  P.ii f  1435 

Loan  programs  (agriculture). 
Marketing  allotments,  Price  support 
programs,  Rejxwting  and  recordkeeping 
requirements.  Sugar. 

Accordingly,  7  CFR  part  1435  it 
amended  by  adding  a  new  subpart 
(§§  1435.500  through  1435.529)  as 
follows: 
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Subparl— Marksting  AJk>tm«nts  fix  Sugar 
and  CrystaiUna  Fructoaa 

Sec 

1435.500  Applicability 

1435.501  Administradoa. 

1435.502  Definitions 
1435.503-1435  506     [Reserved] 
1435.507     Annual  estimates  and  quarterly 

re-estimates 
1435  508    Estabiishcen*  and  suspension  of 
allotments 

1435.509  CK-eniil  allotment  quantity. 

1435.510  Adjustment  of  overall  allotment 
quantity 

1435  511     Beet  sugar  and  cane  sugar 
allotments 

1435.51 2  State  cane  sugar  allotments. 

1435.513  Alloca'ion  of  marketing 
allotments  to  processors 

1435  514     RHassignment  of  deficits. 

1435,515-1435  515     [Reserved] 

1435  520    Shar.ng  processors' allocations 

with  producers 
1435521     Proportionate  shares  for 

producers  of  sugan:ane 
1435,522    Establishment  of  acreage  bases  for 

purposes  of  proport.ionate  shares 
1435  523     Permanent  transfer  of  acreage  base 

histones  for  purposes  of  proportionate 

shares 
1435.524     Temporary  transfer  of 

proportaonate  shares  due  to  di.'iasters. 
1435-525     Adjustments  to  proportionate 

shares 
1435  526    Acreage  reports  for  purposes  of 

proportionate  shares. 
1435  527    Crystalline  fructose  allotment 
1435  528    Penalnes  and  assessments. 
1435.529     Appeals 

Authority:  7  L'  S  C.  1359aa-1359j);  15 
i;,S,C  714b  and  7i4c 

Subpart — Marketing  AJIotmenta  for 
Sugar  and  Crystalllna  Fructoaa 

11435.500    AppUcab^llty. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  establishment  and 
allocation  of  marketing  allotments  ft;->r 

(1)  The  marketing  by  processor? 
during  fiscal  years  1992  through  1996  of 
sugar  processed  from  domestically 
produced  sugarcane  and  sugar  beets, 

(2)  The  marketing  by  manufacturers, 
during  fiscal  years  1992  through  1996, 
of  crystalline  fructose  manufactured 
from  com; 

(3)  The  distribution  of  the  proces.sor  s 
allotment  allocation  to  producers,  and 

(4)  The  harvesting  of  sugarcane  by 
prtxiucers  subject  to  proportionate 
shares. 

(b)  The  regulations  of  this  subpart  do 
not  apply  to: 

(1)  The  marketing  of  imported  raw  or 
refined  sugar  or  imported  crystalline 
fructose; 

(2)  The  marketing  of  sugar  processed 
from  imported  sugarcane  or  sugar  beets, 

(3)  The  marketing  of  liquid  fructose 
from  com.  or 


UMI 


(4)  The  exportation  of  sugar  or 
crystalline  fructose  from  the  customs 
territors-  of  the  United  States. 

(c)  The  provisions  of  this  subpart  are 
appUcable  throughout  the  United  States. 
including  Puerto  Rico  and  the  District  of 
Columbia 

§1435.501     Adminlatration. 

Tlis  pi-ovisions  of  this  subpart  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
President,  CCC.  (Administrator.  ASCS). 
and  shall  be  earned  out  in  the  field  by 
State  and  county  ASC  committees  (State 
and  county  committees),  respectively. 

(a)  State  and  county  committees,  and 
their  representatives  and  employees,  do 
not  have  authority  to  modify  or  waive 
any  provisions  of  this  subpart 

fb)  The  State  committee  shall  take  any 
action  required  by  these  regulations 
which  has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  an  action  which  is 
not  in  accordance  with  the  regulations 
of  this  subpart;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  the  regulations  of 
this  subpart., 

(c)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
pre<:ljd9  the  Executive  Vice  President, 
CCC  (Administrator.  A.SCS),  or  a 
designee,  from  determining  any 
questions  ahsmg  under  this  subpart  or 
from  reversing  or  modifying  any 
determination  miade  by  a  State  or  coimty 
committee. 

(d)  The  Executive  Vice  President,  CCC 
(Administrator  ASCS).  or  a  designee, 
may  authorize  State  or  county 
committees  to  waive  or  modify 
deadlines  and  other  program 
r^M^uirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  affect  adversely  the  operation 
of  this  subpart. 

§1435.502    D«flnmon«. 

The  definitions  set  forth  in  this 
section  are  apphcable  throughout  this 
subpart  The  definitions  contained  in 
parts  718  and  719  of  this  title  and  part 
1413  of  this  chapter  are  also  apphcable 
and  are  incorporated  by  reference. 

Ability  to  market  means,  for  purposes 
of  determining  allotments  or  allocations, 
the  estimated  quantity  of  sugar,  raw 
value,  as  determined  by  CCC,  that  will 
be  produced  in  the  sector  or  State  or  by 
the  processor,  as  appropriate,  during  the 
crop  year  t>eginning  on  the  July  1st 
which  immediately  precedes  the  fiscal 
year  for  which  marketing  allotments  are 


in  effect  and  such  ability  to  market  is 
being  determined. 

Allocation  means  the  division  of  the 
beet  sugar  allotment  among  the  sugar 
beet  processors  in  the  United  States  and 
the  division  of  each  State's  cane  sugar 
allotment  among  the  sugarcane 
processors  of  that  State. 

ASCS  means  Agricultural 
Stabilization  and  Conservation  Service, 

Beet  sugar  means  sugar,  whether  or 
not  principally  of  crystalline  structure, 
which  is  processed  directly  or  indirectly 
from  domestically  produced  sugar  beets, 
including  sugar  produced  from  sugar 
beet  molasses. 

Beet  sugar  allotment  means  that 
portion  of  the  overall  allotment  quantity 
allocated  to  sugar  beet  processors 
Cane  sugar  means  sugar  derived 
directly  or  indirectly  from  sugarcane 
produced  in  the  United  States, 
including  sugar  produced  from 
sugarcane  molasses. 

Cane  sugar  allotment  means  that 
portion  of  the  overall  allotment  quantity 
allocated  to  sugarcane  processors 

Cane  syrup  means  concentrated  cane 
juice  from  which  no  sucrose  has  been 
extracted. 

Carry-in  stocks  means  inventories  of 
sugar  owTied  by  sugar  beet  processors, 
sugarcane  processors,  cane  sugar 
refiners,  and  CCC  and  physically 
located  in  the  United  States  at  the 
beginning  of  the  fiscal  year. 

CCC  means  the  Commodity  Credit 
Corporation. 

Crop  year  means  the  period  beginning 
July  1  and  ending  June  30  of  the 
following  calendar  year,  with  the 
customary  allowance  for  a  continuous 
harvest  that  goes  beyond  Jime.  For 
example,  the  "1991  crop"  within  the 
context  of  this  subpart  means  sugar 
processed  from  domestically  produced 
sugar  beets  or  sugarcane  harvested 
during  the  1991  crop  year,  starting  on 
July  1, 1991  and  ending  on  June  30, 
1992,  The  "1991  crop"  includes  sugar 
processed  from  molasses  or  thick  juice 
produced  from  domestically  produced 
sugar  beets  or  sugarcane  har\'ested 
during  the  1991  crop  year. 

Crystalline  fructose  means  a 
monosaccharide  and  reducing  sugar, 
manufactured  from  field  com,  appearin;^ 
as  free-flowing  white  crystals  with  the 
chemical  formula  C6H12O6  and 
molecular  weight  of  180.16  and  meeting 
the  specifications  of  the  Food  Chemicals 
Codex  (Third  Edition,  as  amended  in 
Third  Supplement.  1991)  of  the 
National  Research  Council. 

Crystalline  fructose  allotment  means 
the  total  quantity  of  crystalline 
fructose — 159,757  tons — that  may  be 
marketed  by  manufacturers  of 
crystalline  fructose  in  any  fiscal  year  In 
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\^'hich  marke*:ng  aiio'rnen's  s:p  in 
effect, 

Ciys ta ih r. e  fn: c t • ) s e  r: . -, n .., t'u . - 1 ;j rer 's 
allotment  means  ■jiat  portion  of  the 
crystalline  fructose  allotment  allocated 
to  a  manufacturer  of  crystalline  fructose. 

DASCO  means  the  Deputy 
Administrator,  State  and  County 
Operations,  ASCS. 

Deficit  means  the  quantity  of  sugar 
covered  by  an  allocation  of  an  allotment 
that  CCC  estimates  a  sugar  beet 
processor  or  sugarcane  processor  will  be 
unable  to  market  during  the  fiscal  year 
in  which  marketing  allotments  are  in 
effect. 

Edible  molasses  means  molasses 
which  is  not  to  be  further  refined  or 
improved  in  quality  and  which  is  to  be 
distributed  for  human  consumption, 
either  directly  or  in  molasses-containing 
products. 

Farm  n  eans  that  entity  as  defined  in 
^  719.3  of  this  title,  except  that  when  a 
Slate  is  subject  to  the  implementation  of 
proportionate  shares,  producers  will  not 
be  allowed  to  have  farms  reconstituted 
scross  State  lines  even  if  the  farm  land 
-s  adjoining. 

Fiscal  year  means  the  year  beginning 
October  1  and  ending  the  following 
September  30.  For  example,  fiscal  1993 
begins  October  1, 1992  and  ends 
September  30, 1993. 

Imports  means  sugar  originating  in 
foreign  count-ies  or  areas  and  entered, 
or  to  be  entered,  into  the  customs 
territory  of  the  United  States. 

Invert  sugar  means  a  mixture  of 
glucose  (dextrose)  and  fructose 
(levulose)  formed  by  the  hydrolysis  of 
sucrose. 

Liquid  sugar  means  a  direct- 
consumption  sugar  which  is  not 
pnncipaily  of  crystalline  structtire  and 
which  contains,  or  which  is  to  be  used 
for  the  production  of  any  sugars 
principally  not  of  crystalline  structure 
which  contain,  soluble  nonsugar  sohds 
(excluding  any  foreign  substances  that 
may  have  been  added  or  developed  in 
the  product)  equal  to  6  p^rrein  or  less 
of  the  total  solib!"  -^o;  ^s  Liquid  sugar 
is  exclusive  cf    ar;-;  ■-_  -  .p  and  edible 
molasses. 

Market  or  Marketing  means  the  sale  or 
other  disposition  of  sugar  or  crj'stailine 
fructose  in  commerce  in  the  United 
States,  including,  with  respect  to  any 
integrated  processor  and  refiner,  the 
movement  of  raw  cane  sugar  into  the 
refining  process. 

Molasses  means  a  thick  sjTup  which 
is  a  byproduct  of  processing  sugar  beets 
or  sugarcane  or  of  refining  raw  cane 
sugar. 

Normal  coTTyover  inventory  means 
sugarcane  processors'  inventory  on 
hand  at  the  end  of  the  fiscal  year, 


■fiic'jla'ed  as  Lhe  previous  5-year- 
average  ratio  of  canyover  inventory  to 
p'oH.urtion,  multiplied  by  current 
esumated  production.  Normal  carryover 
inventory  appUes  only  to  Louisiana  and 
is  not  s\nonyrrous  with  "reasonable 
ending  stocks  '. 

Overall  allotment  quantity  means,  on 
a  national  basis,  the  total  quantity  of 
sugar,  raw  value,  which  is  processed 
from  domestically  produced  sugarcane 
or  sugar  beets,  and  the  raw  value 
equivalent  of  sugar  in  sugar  products, 
that  is  permitted  to  be  marketed  by 
processors,  during  a  fiscal  year  or  other 
period  in  which  marketing  allotments 
are  in  effect. 

Past  marketings  means,  for  purposes 
of  determining  State  cane  sugar 
allotments,  the  average  of  the  two 
highest  years  of  sugar  production  during 
the  1985  through  1989  crop  years;  and 
means  for  all  other  purposes,  the 
average  of  production  of  sugar  during 
the  1985  through  1989  crop  years, 
excluding  the  highest  and  lowest  years. 

Per-acre  yield  goal  means  the  yield 
level  for  a  State  established  at  not  less 
than  the  average  per-acre  yield  in  the 
State  for  the  preceding  5  crop  years  or 
such  other  higher  yield  established  by 
CCC  that  will  ensure  an  adequate  net 
return  per  poimd  to  producers  in  the 
State. 

Processing  capacity  means,  for 
purposes  of  determining  sugar 
allotments  or  allocations,  the  highest 
crop-year  production  of  sugar,  raw 
value,  as  determined  by  CCC,  achieved 
in  the  sector  or  State  or  by  the 
processor,  as  appropriate,  during  the  5- 
year  period  prior  to  the  fiscal  year  for 
^^'hich  allotments  have  been  estabUshed. 

Proponionate  share  means  the  total 
acreage  from  which  a  producer  may 
harvest  sugarcane  for  sugar  or  seed 
during  any  fiscal  year  or  other  period  in 
which  marketing  allotments  are  in 
effect. 

Raw  sugar  means  any  sugar,  whether 
or  not  principally  of  crystalline 
structure,  which  is  to  be  further  refined 
or  improved  in  quality. 

flaw  value  of  any  quantity  of  sugar 
means  its  equivalent  in  terms  of  raw 
sugar  testing  96  sugar  degrees,  as 
determined  by  a  polarimetric  or 
equivalent  test  performed  in  accordance 
with  procedures  recognized  by  the 
International  Commission  for  Uniform 
Methods  of  Sugar  Analysis.  Direct- 
consumption  sugar  derived  from  sugar 
beets  and  testing  92  or  more  sugar 
degrees  by  the  polariscope  shall  be 
translated  into  terms  of  raw  value  by 
multiplying  the  actual  number  of 
pounds  of  such  sugar  by  1.07.  Sugar 
derived  from  sugarcane  and  testing  92 
sugar  degrees  or  more  by  the 


poianscope  shall  be  translated  into 
terms  of  raw  value  in  the  following 
manner:  raw  \  a   ,f  =  actual  weight  x 
{[{actual  degree  ui  polarization  -92)  x 
0.0175]  ■♦•  0.93}.  For  example,  for  cane 
sugar  testing  92  sugal-  degrees  by  the 
polariscope,  derive  raw  value  by 
multiplying  the  actual  number  of 
poimds  of  such  sugar  by  0.93;  for  cane 
sugar  testing  more  than  92  sugar  degrees 
by  the  polariscope,  derive  raw  value  by 
multiplying  the  actual  number  of 
pounds  of  such  sugar  by  the  figure 
obtained  by  adding  0.93  to  the  result  of 
multiplying  0.0175  by  the  number  of 
degrees  and  fractions  of  a  degree  of 
polarization  above  92  degrees.  For  sugar 
testing  less  than  92  sugar  degrees  by  ^e 
polariscope,  derive  raw  value  by 
dividing  the  number  of  pounds  of  the 
"total  sugar  content"  (i.e.,  the  sum  of 
the  sucrose  and  invert  sugars)  thereof  by 
0.972. 

Reasonable  carryover  stocks  means 
desirable  inventories  of  sugar  owned  by 
sugar  beet  processors,  sugarcane 
processors,  cane  sugar  refiners,  and  CCC 
and  on  hand  in  the  United  States  at  the 
end  of  the  fiscal  year,  as  determined  by 
CCC. 

Refined  crystalline  sugar  means 
centrifugal,  crystalline  sugar  (including 
"high-polarity"  sugar  from  raw  cane 
mills,  and  "soft"  or  "brown"  sugars) 
which  is  not  to  be  further  refined  or 
improved  in  quahty. 

State  means  any  of  the  50  States,  the 
District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico. 

Sfafe  cane  sugar  allotment  means  that 
portion  of  the  cane  sugar  allotment 
assigned  to  Florida,  Hawaii,  Louisiana, 
Texas,  or  Puerto  Rico. 

Sucrose  means  a  disaccharide  having 
the  chemical  formula  C12H22O11. 

Sugar  means  any  grade  or  type  of 
saccharine  product  which  is  processed, 
directly  or  indirectly,  from  sugarcane  or 
sugar  beets  (including  sugar  produced 
from  sugar  beet  or  sugarcane  molasses) 
and  consisting  of,  or  containing,  sucrose 
or  invert  sugar,  including  aU  raw  sugar, 
refined  crystalline  sugar,  liquid  sugar, 
edible  molasses,  sugar  syrup,  and  cane 
syrup. 

Sugar  beet  processor  means  a  person 
who  commercially  produces  sugar, 
directly  or  indirectly,  from 
domestically-produced  sugar  beets 
(including  sugar  produced  from  sugar 
beet  molasses). 

Sugar  products  means  products  for 
human  consumption,  other  than  sugar, 
which  contain  50  percent  or  more  of 
sucrose,  on  a  dry  weight  basis,  and 
which  are  marketed  by  a  sugar  beet 
processor  or  sugarcane  processor. 

In  determining  sugar  subject  to 
marketing  allocations,  only  the  sugar 
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content  of  such  products  will  be 
counted  against  the  allocation. 

Sugar  syrup  means  a  direct- 
consumption  sugar  with  a  sucrose  or 
sucTOse-«quivalent  invert  sugar  content 
of  less  than  94  percent  of  the  total 
soluble  solids. 

Sugarcane  processor  means  a  person 
who  commercially  processes 
domestically-produced  sugarcane  or 
sugarcane  molasses  to  produce  sugar 

Ton  means  a  short  ton  or  2,000 
pounds. 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  RiCO 

USDA  means  the  United  States 
Department  of  Agriculture. 

US  market  vaJue  means,  for 
sugarcane,  the  daily  New  York  No.  14 
contract  price  for  raw  sugar;  for  sus?.ar 
beets,  the  Midwest  refined  beet  sugar 
price  published  m  Miihng  and  Bdking 
News;  and  for  crystallme  fructose,  15 
times  the  Midwest  refined  beet  sugar 
price. 

§§143S.50S-1 435.506    [RasBrvvdl 

i  1435.507    Annual  MtlinatM  and  quartarty 
ra-aatlmatea. 

(a)  Before  the  beginning  of  each  of  the 
fiscal  years  1993  thrr^ugh  1995  CCC  will 
estimate,  and  before  the  begumir.g  of 
eacn  quarter  of  such  fiscal  years  CCC 
w\[]  re-eslimate,  for  such  fiscal  year: 

(1)  The  quantity  of  sugar  that  will  be 
consumed  in  the  United  States  (other 
than  sugar  imported  for  the  production 
of  polyhydric  alcohol  or  to  be  refined 
and  re-exported  m  refined  fiJim  or  in 
sugar-containing  prod  arts), 

(2)  The  quantity  of  sugar  that  will 
provide  for  reasonable  carryover  stocks; 

(31  Tba  quantify  of  sugar  that  will  be 
available  for  consumption  from  carry-in 
s'.ocks, 

(4j  Tlie  quanlity  cf  sugar  tha*.  will  be 
available  for  consumption  frtiin 
domestically  produced  sugarcane  and 
sugar  bef'ts,  and 

(5)  The  quantry  of  sugar  that  will  be 
in',  ported  for  consumption  in  the  United 
States  (other  than  sugar  imported  for  the 
production  of  pclyhydric  alcohol  or  to 
be  refined  and  re-ex]:>orted  in  refined 
form  or  in  sugar -containing  products), 
which  will  be  calculated  as  the 
difference  between 

(i)  The  sum  of  the  quantity  of 
estimated  consumption  and  reasonable 
carryover  stocks,  and 

(u)  The  quantity  of  sugar  estimated  to 
be  available  from  domestically  grown 
sugiicane  and  su^'ar  br>ots  ana  from 
cair>'-in  stocks. 

(b)  Calculation  of  ail  ailotinen's. 
allocations,  estimates,  and  re-estiraates 
in  this  subpart  will  be  made  by  using 


available  USDA  statistics  and  estimates 
of  production,  consumption,  and  stocks, 
taking  into  account,  where  appropriate, 
the  data  supplied  in  reports  submitted 
pursuant  to  the  reporting  requirements 
set  forth  in  §^  1435  400  and  1435  402  of 
this  part 

1 1 435.508    Eatabllshmant  and  auapanaion 
of  allotTnanta. 

(a)  If  It  is  estimated  under 

§1435  507(a)(5j  that  Imports  of  sugar  for 
the  fiscal  year  will  be  less  than  1.25 
million  short  tons,  r«.w  value,  allotments 
for  the  marketing  of  sugar  and  sugar 
products  will  be  established  for  that 
fiscal  year  at  a  le\ei  that  CCC  estimates 
will  result  in  imports  of  sugar  of  not  less 
than  1.25  million  short  tons,  raw  value 

(b)  An  allotment  for  crystalline 
fructose  will  be  imposed  whenever 
allotments  for  the  marketing  of  sugar  are 
established 

(c)  Marketing  allotments  for  sugar  and 
for  cr>-stalline  fractose  will  be 
suspended,  fts  CCC  determines 
appropriate,  to  refle<:t  changes  in 
esUmated  consumption,  stocks, 
production,  or  imports  based  on 
quarterly  re-estimates  under  section 
1435.507(a). 

(d)  Each  determination  under  this 
section  to  establish  or  suspend 
marketing  allotments  will  be  promptly 
published  in  the  Federal  Register  and 
will  be  accompanied  by  a  statement  of 
the  reasons  for  the  determination. 

§  1435.509     Overall  allotment  quantity. 

The  overall  allotment  quantity  for  the 
fiscal  year  will  be  calculated  by 
deducting  from  the  sum  of  estimated 
sugar  consumption  and  reasonable 
carryover  stocks: 

(a)  1.250,000  short  tons  raw  value; 
and 

(b)  Carry-in  stocks. 

§1435.510     Adiuslment  o^  oyerall  altotmant 
quantity. 

(a)  The  overall  allotment  quantity  will 
be  adjusted: 

(1)  As  CCC  determines  appropriate,  to 
reflect  changes  in  estimated 
consumption,  stocks,  production,  or 
imports  based  on  quarterly  i-e-estimates 
under  §  1435.507(b);  and 

(2)  To  the  maximum  extent 
practicable,  to  avoid  the  forfeiture  of 
sugar  to  the  COC 

(b)  Each  determination  to  adjust  the 
overall  allotment  quantity  under  this 
section  wiU  be  promptly  published  in 
the  Federal  Register  and  will  be 
accompfm.ed  by  a  st,?twnient  of  the 
reasons  for  the  determination 

(c)  The  allotment  for  beet  sugar,  the 
allotment  for  cane  sugar,  the  State  cane 
sugar  allotments,  and  the  fiscal  year 


allocations  of  each  sugar  beet  processor 
and  each  sugarcane  processor  will  be 
increased  or  reduced,  as  appropriate,  to 
reflect  an  adjustment  of  the  overall 
allotment  quantity. 

(d)  If  the  overall  allotment  quantity  is 
reduced  under  paragraph  (a)(1)  of  this 
section  and  the  sum  of  the  quantity  of 
sugar  and  sugar  products  marketed  and 
sugar  pledged  as  collateral  for  a  price 
support  loan  by  any  Individual 
processor,  at  the  time  of  the  reduction, 
exceeds  the  processor's  reduced 
allocation,  the  quantity  of  excess  sugar 
or  sugar  products  marketed  or  pledged 
as  collateral  will  be  deducted  from  the 
processor's  next  allocation  of  an 
allotment,  if  any.  The  exceptions 
provided  for  in'§  1435.513  shall  be 
applicable  in  determining  whether  a 
processor  has  exceeded  a  reduced 
allocation. 

(e)  Whenever  a  processor's  allocation 
IS  required  to  be  reduced  as  provided  in 
paragraph  (d)  of  this  section,  the 
quantity  by  which  such  allocation  is 
reduced  will  be  reassigned  using  the 
same  procedures  as  a.-e  provided  for  the 
reassignment  of  deficits  in  §  1435,514. 

§1435.511     Beat  sugar  and  cane  sugar 
allotmanta. 

(a)  An  allotment  for  beet  sugar  and  an 
allotment  for  cane  sugar  will  be 
established  for  each  fiscal  year  that 
marketing  allotments  are  in  effect. 

(b)  The  beet  sugar  allotment  and  cane 
sugar  allntment  will  be  equal  to  the 
product  of  m.uitiplying  the  overall 
allotment  quantity  for  the  fiscal  year  by 
the  percentage  factor  nstabhshect  for 
beet  sugar  and  the  percentage  factor 
established  for  cane  sugar,  respectively. 

(c'  Percentage  factors  will  be 
established  on  tlie  basis  of: 

(1)  Past  markatjngs  of  sugar  ba^ed  on 
the  average  marketings  of  beet  sugar  and 
cane  sugar  from  Lhe  1985  through  1989 
crops,  dropping  the  highest  and  lowest 
years; 

(2)  Processing  capacity  in  tr.e  beet  and 
':ane  sectors;  and 

(31  The  beet  and  cane  sectors' 
respective  ability  to  market  the 
allotments  assigned  to  each. 

(d)  Each  of  the  three  cntena  used  to 
determine  the  percentage  factors 
specified  in  paragraph  (c)  of  this  section 
will  be  weighted  equally,  or  as 
determined  appropriate  by  CCC  for  each 
vear  that  allotments  are  in  efft- nt. 

(e)  A  sugar  'oeet  processor  who  has 
been  allocated  a  share  of  the  Iwet  sugar 
allotment  may  use  only  beet  sugar  to  fill 
such  allocation,  and  a  sugarcane 
prcces.sor  who  has  been  allocated  a 
share  of  the  cane  sugar  allotment  may 
use  only  cane  sugar  to  fill  such 
allccation. 
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§1435.512    State  cane  iugar  allotmenta 

\a]  Tile  aliotmen!  for  cane  sug/i:  w ,'■.] 
he  flMntfed  among  P'ionda.  Ka-.va,i. 
Louisiana   Texa";  and  Fuerto  Rico,  based 
on: 

(1)  The  average  of  the  two  highest 
years  of  marketings  of  cane  sugar  from 
each  State  during  the  1985  through  1989 
crop  years; 

(2)  Processing  capacity  in  each  State; 
and 

(3)  The  ability  of  processors  in  each 
State  to  market  the  sugar  covered  under 
the  allotment  assigned  to  the  State 

(b)  Each  of  thetjaree  cntena  <;p«(  fied 
in  paragraph  (a)  of  this  section  v\ ;  ;  be 
weighted  equally,  or  as  deterr  i rt^d 
appropriate  by  CCC  for  each  )  ea:  Liat  an 
allotment  is  in  effect. 

(c)  Except  when  deficits  are  re- 
assigned as  provided  in  §  1433  514,  a 
processor  may  fill  an  allocation  of  a 
cane  sugar  allotment  only  with  sugar 
processed  from  sugarcane  grown  in  the 
State  for  which  the  allotment  was 
established. 

§  1 435.51 3    Allocation  of  marketing 
allotmenta  to  proceaaors. 

{a}  Whenever  marlteting  ailotmen;.s 
are  established  for  a  fiscal  year  under 
this  subpnrt  sugar  beet  processors  and 
sugarcaiie  processors  will  receive 
marketing  allocations  for  that  fiscal 
year. 

(b)  Allocations  to  sugar  Deet 
processors  will  be  based  on  each 
processor's: 

(1)  Average  of  past  marketings  of  beet 
sugar  during  the  crop  years  1985 
through  1989,  excluding  the  highest  and 
lowest  years 

(2)  Processing  capacity,  and 

(3)  Ability  to  market  sugar. 

(c)  Aliocation  to  sugarcane  p'ocessors 
of  a  State  cane  sugar  allotment  will  be 
based  on  each  processor's: 

(1)  Average  of  past  marketings  of  cane 
sugar  during  the  crop  years  1985 
through  1989,  excluding  the  highest  and 
lowest  years, 

(2)  Processing  capacity,  and 

(3)  Ability  '0  market  sugar. 

(d)  Each  of  the  three  criteria  specified 
in  paragraphs  [b)  and  (c)  of  this  section 
will  be  weighted  equally,  or  as 
determined  appropriate  by  CCC  for  each 
year  that  marketing  aiiotments  are  in 
effect. 

(e)  An  informal  hearing  will  be  held, 
if  requested  by  interested  parties  within 
5  workdays  following  the 
announcement  of  proposed  allocations, 
to  afford  all  interested  persons  the 
opportunity  to  comment  on  the 
proposed  allocations.  After 
consideration  of  comments  obtained  at 
the  heanng,  a  final  determination  on 
allocations  will  be  announced. 


(f)  During  any  fiscal  year  in  which 
marketing  allotments  are  in  effect  and 
aiiocated  to  processors,  the  total  of  the 
following  shall  not  exceed  the  quantity 
of  the  allocation  of  the  allotment  made 
to  the  processor: 

(1)  The  quantity  of  sugar  and  sugar 
products  marketed  by  a  processor,  and 

(2)  The  quantity  of  sugar  pledged  as 
collateral  by  the  processor  for  a  CCC 
price-support  loan. 

(g)  Sugar  pledged  in  a  fiscal  year  as 
collateral  for  a  CCC  price-support  loan 
and  counted  against  a  processor's 
allocation  of  an  allotment  shall  not  be 
counted  a  second  time  against  the 
processor's  allocation  when  the  sugar  is 
marketed  in  that  fiscal  year  after  having 
been  redeemed. 

(h)  Paragraph  (f)  of  this  section  shall 
not  apply  to  any  sale  of  sugar  by  a 
processor  to  another  processor  that  is 
made  to  enable  the  purchasing 
processor  to  fulfill  the  purchasing 
processor's  allocation  of  an  allotment. 
Such  sales  shall  be  reported  to  CCC 
within  2  days  of  the  date  of  any  such 
sile, 

§  1435.514     R«aaaignm«nt  of  (iaficita. 

(a)  From  time  to  time  in  each  fiscal 
year  that  marketing  allotments  are  in 
effect,  CCC  will  determine  whether 
processors  of  sugar  beets  or  sugarcane 
will  be  able  to  market  sugar  covered  by 
the  portions  of  the  allotments  allocated 
to  them  These  determinations  will  be 
made  giving  due  consideration  to 
current  inventories  of  sugar,  estimated 
production  of  sugar,  expected 
marketings,  and  any  other  pertinent 
factors.  Generally,  these  determinations 
will  be  made  in  July  but  may  be  made 
at  any  other  time  in  the  fiscal  year. 

(b)  If  it  is  estim.dted  that  a  sugarcane 
processor  will  be  unable  to  market  the 
full  amount  of  the  processor's  allocation 
for  the  fiscal  year  in  which  an  allotment 
is  in  effect,  this  deficit  will: 

(1)  First,  be  reassigned 
proportionately  to  the  allocations  of 
other  sugarcane  processors  within  that 
State,  depending  on  the  capacity  of  each 
other  processor  to  fill  the  portion  of  the 
deficit  to  be  assigned  to  such  other 
processor  and  taking  into  account  the 
interests  of  producers  served  by  the 
processors; 

(2)  If  the  deficit  cannot  be  ehminated 
after  reassignment  within  the  same 
State,  the  deficit  will  be  reassigned  to 
the  other  cane  sugar  States  based  on  the 
ability  of  processors  in  such  States  to 
market  the  deficit  to  be  reassigned  to 
such  States,  with  the  reassigned 
quantity  to  each  State  being  allocated 
among  its  processors  in  proportion  to 
the  initial  allocations  of  the  processors; 
and 


(3)  If  any  portion  of  the  deficit 
remains  after  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  have  been 
implemented,  it  will  be  assigned  to 
imports, 

(c)  If  a  sugar  beet  processor  is 
estimated  to  be  unable  to  market  the  full 
amount  of  the  processor's  allocation  for 
the  fiscal  year  In  which  an  allotment  is 
in  effect,  this  deficit  will: 

(1)  First,  be  reassigned 
proportionately  to  the  allocations  of 
other  sugar  beet  prtx:essors  depending 
on  the  capacity  of  the  other  processors 
to  fill  the  portion  of  the  deficit  to  be 
assigned  to  them  and  taking  into 
account  the  interests  of  producers 
served  by  the  processors;  and 

(2)  If  any  portion  of  the  deficit 
remains  after  paragraph  (c)(1)  of  this 
section  has  been  implemented,  it  will  be 
reassigned  to  imports. 

(d)  The  fiscal  year  allocation  of  each 
sugar  beet  processor  or  sugarcane 
processor  who  receives  an  additional 
reassigned  deficit  amount  will  be 
increased  to  reflect  the  reassignment  for 
that  year. 

§f436  5''>-  -435.519     [Beee-.-d] 

*  ^435  520     Sharing  p'ocsss,:. '  s 
t;ioc«tlona  wttfi  producefa. 

(a)  Every  sugar  beet  processor  and 
sugarcane  processor  shall  share  its 
allocation  with  producers  served  by  the 
processor  in  a  fair  and  equitable  manner 
that  adequately  reflects  such  producers' 
production  histories, 

(b)  Whenever  allocations  of  a 
marketing  allotment  are  established  or 
adjusted,  every  sugar  beet  processor  and 
sugarcane  processor  must  provide  to 
CCC  such  adequate  assurances  as  are 
required  to  ensure  that  the  processor's 
allocation  will  be  shared  among 
producers  served  by  the  processor  in  a 
fair  and  adequate  manner  which  reflects 
each  producer's  production  history. 

(c)  Any  producer  or  processor  can 
request  arbitration  of  a  dispute  with 
respect  to  the  sharing  of  the  processor's 
allocation  among  the  producers. 
Arbitration  will  be  available  on  behalf  of 
CCC  at  the  State  ASCS  office  for  the 
State  in  which  the  processor  is  located. 
Subsequent  review  of  the  arbitration 
decision  is  available  at  the  discretion  of 
the  Executive  Vice  President,  CCC.  or  a 
designee.  Any  arbitration  will  be  subject 
to  appeal  to  the  Office  of  the 
Administrative  Law  Judge,  USDA. 

§  1435,5?''     Proporttonstf  s^a'Ci  for 

(a)  Proportionate  shares,  and  the 
provisions  of  this  section  and 
§§  1435.522  through  1435.526,  shall  be 
appUcable  only  with  respect  to 
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sugarcane  farms  in  ihe  State  of 
Louisiana 

fb)  In  any  fiscal  year  in  which 
marketing  allotments  are  established  at 
the  beginning  of  such  fiscal  year.  CC;:(" 
will  determine  whether  the  production 
of  sugar  in  the  State  of  Louisiana,  in  the 
absence  of  proportionate  shares,  wil!  h** 
greater  than  the  quantity  needed  to 
enable  processors  to  fill  the  State  carie 
sugar  allotment  and  provide  a  norma! 
carryover  inventory.  If  the 
determination  is  made  that  thf  quant;''. 
of  sugar  produced  in  the  State,  plus  a 
normal  carryover  inventory,  will  exceed 
the  State's  allotment  for  the  fis<:a!  year 
CCC  will  establish  fo:  each  sugarcane- 
producing  farm,  a  proportionate  share 
that  hnuts  the  acreage  of  sugarcane  that 
may  be  harvested  on  the  farm  for  sugar 
or  seed  during  the  fiscal  year  that  the 
allotment  is  m  effect 

(c)  For  purposes  of  determining 
proportionate  shares  for  any  crop  of 
sugar.  CCC  wkI 

(1)  Estabhsh  the  State  s  per-ecre  yield 
goal  at  a  level  not  less  than  the  average 
per-acre  ]rield  m  the  State  for  the 
preceding  five  years; 

(2)  Adjust  the  per-acre  yield  goal  by 
the  average  recovery  rate  of  sugar 
produced  by  sugarcane  processors  in  the 
State; 

(3)  Convert  the  State  cane  sugar 
allotment,  as  determined  in  aa;ordance 
with  §  1435  513  into  a  State  acreage 
allotment  by  dividing  the  State  cane 
sugar  allotment  by  the  adjusted  per-acre 
yield  goal, 

(4)  Establish  a  uniform  reduction 
percentage  for  the  crop  by  dividing  the 
State  acreage  allotment  by  the  sum  of  all 
adjusted  acreage  bases  in  the  State  as 
determined  under  §  1435.522,  and 

(5)  Apply  the  uniform  reduction 
percentage  to  the  acreage  base 
established  for  each  sugarcane- 
producing  farm  in  the  State  to 
determine  the  farm's  proportionate 
share  of  sugarcane  acreage  that  may  be 
harvested  for  sugar  or  seed. 

f  1 435.522    Estab4i8hmert  of  ftcrMg* 
b«s««  for  purposes  of  proportionate  shares. 

(a)  CCC  will  estabhsh  a  sugarcane 
crop  acreage  base  for  each  farm  subject 
to  proportionate  shares  as  the  simple 
average  of  the  acreage  planted  and 
considered  planted  for  harvest  for  sugar 
or  seed  on  the  farm  m  each  of  'iie  five 
crop  years  preceding  the  fiscal  year  for 
which  proportionate  shares  are  being 
established,  .\creage  considered  planted 
shall  be  determined  in  accordance  with 
§1435  524 

fb)  In  establishing  crop  acreage  bases, 
CCC  wiU: 


(1)  Not  take  into  consideration  the 

a-  reage  which  producers  are  prevented 
from  planting. 

(2)  Will  take  into  consideration: 

(i)  Acreage  planted  to  sugarcane  that 
tails,  and 

(ii)  For  farms  for  which  there  is  a 
Conservation  Reserve  Program  contract 
m  effect,  an  acreage  equal  to  the  amount 
bv  which  any  crop  acreage  base  is 
reduced  in  accordance  with  §  1413  97 
due  to  participation  in  the  Conservation 
RBser\'e  Program  in  accordance  with 
part  704  of  this  title. 

(c)  In  establishing  crop  acreage  bases. 
CCC  will  allow  producers  who  have  not 
previously  reported  their  sugarcane 
acreage  to  do  so  by  a  date  determined 
and  announced  by  CCC  Late-filed 
acreage  reports  will  be  accepted  as 
determined  by  DASCO. 

(d)  The  crop  acreage  base  estabUshed 
for  the  faim  shall  be  used  to  determine 
the  form's  proportionate  share 

(e)  The  regulations  at  7  CFR  parts  718 
and  719  of  this  title  shall  be  appbcable 
to  this  subpart  except  the  reconstitution 
of  farms  with  a  sugar  cjop  acreage  base 
shall  not  be  allowed  across  State  lines 


§  1 435.523     Psrmansnt  transfer  of  acreage 
base  histories  tor  purposes  of 
proportionate  shares. 

(a)  A  sugarcane  producer  on  a  farm 
may  transfer  all  or  a  portion  of  the 
acreage  base  history  of  land  owned, 
operated,  or  controlled  by  the  producer 
to  any  other  farm  in  the  State  that  is 
owned,  operated,  or  controlled  by  that 
producer  in  accordance  with 
instructions  issued  by  DASCO  The 
transfer  will  reduce  permanently  the 
transferring  farm's  sugarrane  acreage 
base  history  and  increase  the  rec8lv^ng 
farm's  crop  acreage  base 

(b)  All  owners  of  the  farm  must  agree 
in  writing  to  the  transfer. 

(c)  Producers  may  transfer  sugarcane 
acreage  base  histories  in  accordance 
with  this  section  by  the  date  established 
annually  by  the  State  ASC  Committee 

§  1 435  524     Temporary  transfers  of 
proportionate  shares  due  to  dtaaaters. 

(a)  If  for  reasons  beyond  the  control  of 
a  producer  on  a  farm,  such  producer  is 
unable  to  harvest  an  acreage  of 
sugarcane  with  respect  to  all  or  a 
portion  of  the  proportionate  share 
established  for  the  farm,  the  Secretary 
may  preserve,  for  a  period  of  not  more 
than  3  consecutive  years,  the  acreage 
base  history  of  the  farm  to  the  extent  of 
the  proportionate  share  involved 

(b)  Such  proportionate  share  may  be 
transferred,  with  the  written  consent  of 
all  owners  of  the  farm,  for  one  crop  year 
to  other  farm  owners  or  operators 
subject  to  the  following  conditions: 


(1)  The  acreage  base  histor}'  of  the 
transferring  farm  w^\\  be  preserved  for  a 
period  from  1  to  3  years;  and 

(2)  Acreage  base  historv'  will  not  be 
increased  on  the  receiving  farm. 

(c)  Producers  who  transfer  a 
proportionate  share  in  accordance  with 
paragraph  [h]  of  this  section  will  be 
required  to 

(1)  Initiate  the  transfer  in  the  county 
ASCS  office  where  the  proportionate 
shares  are  established,  and 

(2)  Obtain  approval  from  the 
transferring  county  ASC  committee 

(d)  All  transfers  made  in  accordance 
with  this  section  must  be  completed  by 
the  date  established  by  the  State  ASC 
Committee. 

§1435.525     Adjustments  to  proportionate 
shares. 

Whenever  CCC  determines  that, 
because  of  a  natural  disaster  or  other 
condition  beyond  the  control  of 
producers  adversely  affecting  a  crop  of 
sugarcane,  the  amount  of  sugarcane 
produced  by  producers  subject  to 
proportionate  shares  will  not  be 
sufficient  to  enable  processors  in  the 
State  to  produce  sufficient  sugar  to  meet 
the  State's  cane  sugar  allotment  and 
provide  a  normal  carryover  of  sugar, 
CCC  may  uniformly  allow  producers  to 
harvest  sugarcane  in  excess  of  their 
proportionate  shares,  or  suspend 
proportionate  shares  entirely 


§  1 435.526    Acreage  reports  for  purpoees 
of  proportionate  shares. 

(a]  A  report  of  planted  and  failed 
acreage  shall  be  required  with  respect  to 
farms  that  produce  sugarcane  for  sugar 
or  seed  Such  report  shall  also  specif>' 
the  total  acreage  intended  for  harvest  for 
sugar  or  seed 

fb)  The  report.s  required  under 
paragraph  (a)  of  this  section  shall  be  on 
form.s  prescribed  by  DASCO  and  shall 
'De  filed  annually  with  Lhe  county  ASC 
committee  by  the  applicable  final 
reporting  date  established  by  D,\SCO. 
Such  report  shall  be  filed  by  the  farm 
operator  or  by  the  farm  owT.er. 

(c)  Acreage  reports  will  be  used  to 
determ.ine  compliance  with 
proportionate  shares  and  arxeage  bases 
for  future  proportionate  shares 

(d)  An  acreage  report,  may  be  accepted 
after  the  established  date  for  reporting  if 
physical  evidence  is  still  available  for 
inspection  which  may  be  used  to  make 
a  determination  with  respect  to: 

(1)  The  existence  of  tlie  crop; 

(2)  The  use  made  of  the  crop, 

(3)  The  lack  of  crop,  or 

(4)  A  disaster  condition  affecting  the 
crop. 

(e)  The  farm  operator  shall  pay  the 
cost  of  a  farm  visit  by  an  authorized 
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ASCS  employee  vniess  the  county  ASCI 
committee  has  determined  that  Ja:lure 
to  report  m  a  tunelv  ma:;n9r  wa^  hi^yniio 
the  producer's  contrr., 

(f)  The  farm  operstnr  rria','  r«Vi<;e  a 
report  of  acreage  to  cfiar.ge  !ri«  ar-eage 
reported.  Revisea  reports  shal,  be  fiied 
111  accordance  with  i.istiuctior.!^  issaed 
by  DASCO  an-i  shri.i  fw  %>  c"p'«^d  a:  &t:\ 
time  if: 

(1)  Evidence  exists  for  inspection  and 
determination  of: 

(i)  The  existence  of  the  crop; 
(ii)  The  use  made  of  the  crop; 
(iii)  The  lack  of  crop;  and 
(iv)  A  disaster  condition  affecting  the 
crop;  and 

(2)  The  farm  has  no:  already  been 
inspected  and  the  acreage  already 
determined  or  harves*;ng  of  sugarcane 
already  be^Tijn 

fgj  The  provisions  of  7  CFR  par?  "18 
will  apply  for  field  inspections, 
toierance,  and  variance.  Assessm.ents  for 
inacciirate  acreage  reporting  wii!  be 
applied  m  accordance  with  §  1435  523 

§  1 435.527    CrystaiUrM  fructocs  aliotmtnt. 

(a)  An  aliotment  for  crystalline 
fructose  will  be  imposed,  whenever 
allotments  are  established  for  cane  and 
beet  sugar,  at  a  level  of  159,757  tons  of 
crystalline  fructose,  during  the  fiscal 
year  in  which  m.arketi.ng  allotments  are 
in  effect 

(b)  An  allotment  will  be  aiiocated 
among  manufacturers  of  crystalline 
fructose  based  on  each  manufacturer's 
highest  year  of  production  of  crystalline 
fructose  duj-ing  the  precedmg  five  fisca; 
years. 

(c)  At  any  time  a  crystalline  fructo,«e 
allotment  is  in  effect,  no  manufacturer 
of  crystal Une  fructose  may  market 
cry-stalhne  fructose  m  excess  of  the 
manufacturer's  allotment, 

§  1435.528    Penalties  and  aas«a«m*nt«. 

(a)  In  accordan«':e  with  section 
.359b(dK3)  of  the  Agncultura! 
Adjustment  Act  of  193R,  es  amended  (7 
U.S.C,  1359bb(d](3)],  any  sugar  beet 
processor  or  sugarcane  processor  who 
markets  sugar  or  sugar  products  or 
pledges  sugar  as  collateral  for  a  price- 
support  loan  in  excess  of  the  processor  •; 
allocation  m  violation  of  §  1435.514 
shall  be  liable  to  CCC  for  a  civil  pena]t\ 
m  an  amount  equal  to  3  times  tiie  Ij  S 
markot  value,  at  the  time  the  \To!Gl:on 
was  committed,  of  that  quantity  of  suk:ii.- 
involved  in  the  violation. 

[b]  In  accordance  with  section 
.359b(dj{3)  of  the  Agricultural 
.'\djustment  Act  of  1938  as  amended  '^ 
U.S  C.  1359bb(d)(3)).  any  :nanuf=ictur^!r 
of  crystalline  fruc'ose  wm  raarkots 
crystalline  fructose  in  e,K(.ess  c!  the 
manufacturers  marketing  aliotment 


shail  pR\"  tr  CCf~  e  civii  pen^il'v  m  an 
Eimou'.'  pqua^  to  3  times  the  I..'  S   ma-t,*^* 
va.uf,  at  the  'sme  tlie  viOiBt;or.  vi'as 
committed,  of  that  quantity  of 
crystalline  fructose  involved  in  the 
violation. 

(c)  In  accordance  with  section 
359f(b)(5)  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended  (7 
U.S.C.  1359bb{d)(3)),  any  producer  of 
sugarcane  whose  farm  has  been  assigned 
a  proportionate  share,  and  who 
knowingly  harvests  or  allows  to  be 
harvested  an  acreage  of  sugarcane  for 
sugar  or  seed  in  excess  of  the  fRnr  "s 
proportionate  share  shai.  pay  to  C^CCa 
civil  penalty  in  an  amount  equal  to  1.5 
times  the  U.S.  market  value  of  the 
quantity  of  sugar  that  is  marketed  by  the 
processor  of  such  sugarcane  in  excess  of 
tiie  allocation  of  such  processor,  for  the 
vear  in  which  the  violation  was 
committed.  However,  civil  pene!fit-ts 
vviii  not  be  assessed  when  the  prc^tu ;.•-•: 
nas  harvested  acreaRe  for  sugar  or  s©hc 
in  excess  of  the  farm  s»  proportionatf- 
share,  if  the  excess  sugarcane  harvested 

IS 

?;)  Processed  bv  a  sugarcane 
processor  that  does  not  exceed  the 
marketing  eliocation  of  such  processor; 
or 

(21  Diverted  to  e  use  other  ^^a^,  sutar 
or  seed  if' 

(i)  The  sugarcane  producer  reouests 
and  pays  for  a  field  inspe<:t)or;  by  CCC, 
and 

(ii)  A  representative  of  C(X  ve'-ifTHs 
the  disposition  of  the  excess  harvest. 

icij  Any  penalty  assessed  under 
paragraph  (c)  of  this  section  shall  be 
prorated  among  the  producers  of  all 
';ugarr:ane  acquired  bv  the  proceseor 
^om  excess  acres 

[e]  Any  person  who  ties  q  fn,^-  ^->: 
inaccurate  acrr^'a^e  report  whift;  "n;  ««3s 
toierance  \v-,;l  be  subied  t,-  ':,r. 
assessment  C9lcu'iate<]  •,)v  nr,,:vp/v;ng 
the  difference  between  the  reported  and 
determ.ined  acreage  of  sug-ir'  p.-"  'imes 
the  State  yield-f;(>al,  times  '2,5  percent  of 
ll'.e  ^N■atic;1a!  sugar  pnce-support  loan 
rate,  hut  no;  mere  than  $3000, 
Whenever  the  failure  of  a  producer  to 
rompH  fullv  w;th  the  terms  and 
coudit;ons  applicable  tc  proportionate 
shares  would  result  in  an  •assessment, 
il\SCO  may  ai:tbohre  the  waiver  or 
reduction  of  the  assessment  in  such 
amounts  as  de'ermmpd  tc  r>*'  .-quitable 
.n  relation  to  the  sen-'-visiiess  of  the 
failure,  the  producer  «  kjood-tFiith  effort 
'0  comply  fully  wn'h  such  terTi-  orid 
uonditicns,  and  the  producer  b 
substantial  performance 

{fl  Anv  person  who  knoudngly 
violates  any  provision  of  this  subpart  is 
sub>'««  '0  the  assftssmeni  of  a  civil 


penalty  by  CCC  of  not  more  than  55.000 
for  each  violation. 

§1435  579     Appeals. 

laj  An  appeal  may  be  made  to  the 
Office  of  the  Administrative  Law  Judge. 
USDA.  by: 

(1}  Any  sugar  beet  processor, 
sugarcane  processor,  or  any  other 
person  adversely  affected  by  a  dedsioo 
imder  paragraphs  (a)  through  (e)  of 
§  1435.513  who  disagrees  with  sudi 
decision; 

(2)  Any  producer  or  any  other  person 
adversely  affected  by  a  decision  under 
§§  1435.521, 1435.522,  1435.525  or 
1435.528(c)  who  disagrees  with  a 
determination  with  respect  to  the 
establishment  or  adjustment  of 
proportionate  shares  or  acreage  bases  or 
excess  acreage  harvested;  or 

(3)  Any  processor  or  producer 
adversely  affected  by  an  arbitration 
decision  pursuant  to  §  1435  520(c)  or  its 
review  by  the  Executive  Vice  President. 
CCC. 

fh^  A  manufacturer  of  crystalline 

tni  :t   se  v^  t.    nas  been  determined  to 
have  r:  a-ke:t*d  crystalUne  fructose  In 
exces-         ,t  ttpplicable  allotmwit  may 
request  re\  ipv>     *  such  determination 
pursuau*  ''  'tit'  ,*' "■^!'  '~'  >i?'">M)i   p-"ry  rtdure 
set  fori::  at  part  r'a^  Jt  i:.:s  Lt^c  l}  filing 
an  appeal  with  the  National  Appeals 
Division. 

(c)  A  sugar  beet  processor  or 
sugarcane  processor  who  has  been 
determined  to  have  marketed  sugar  in 
excess  of  the  assigned  allocation  may 
request  review  of  such  determination 
pursuant  to  the  ASCS  appeal  procedures 
set  forth  at  part  780  of  this  title  by  filing 
an  appeal  with  the  National  Appeals 
Division. 

(d)  All  appeals  must  be  filed  within 
15  calendar  days  after  the  relevant 
determination  is  issued.  The  appeal 
must  be  in  writing. 

Signed  the  29tfa  day  of  June,  1993  ia 
Washington.  DC 

Prucf  R   Wf*CT. 

A>.u,.g  Lxac^tive  Vice  President.  Commodity 

Credit  Corporation. 

[FR  Doc  93-15317  Piled  6-30-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  I 

[Docket  No.  92-CE-61-AD;  Amdt.  39-&622; 
93-13-09] 

Air^orthlnesa  Directives:  Cessna  T210 
Series  Airplanes  Modified  by 
Supplemental  Type  Certificate 
SA2231CE  Of  Supplemental  Type 
Certificate  SA3203NM 

AQE.NCY:  Federal  .\viation 
Administraticn,  DOT. 
action:  Final  mle. 

SUMMARY:  This  amendment  adopts  a 
new  air.vorthiness  directive  (AD)  that 

appues  to  Cessna  T210  senes  airplanes 
equipped  with  a  t-jibocharged 
Continental  TS1O-520R  engine  and 
intercooler  instaiiation  ir.  accordance 
with  Supplemental  Type  Certificate 
(STC)  SA2231CE  or  STC  SA3203NM. 
This  action  requires  inspecting  the  air 
induction  hose  to  determine  whether  a 
Gates  hose  (pa.-t  number  20987  or 
21370)  IS  installed,  and  replacing  any 
such  hose  vMth  The  Aircraftsman  hose 
{par*  number  MWniS).  which  is 
designed  to  handle  the  high 
turbcchaiKer  exat  air  temperature.  One 
of  the  affetrted  airplanes  lost  engine 
power  3t  high  altitude  because  hot  air 
from  the  turbocharger  caused  the  Gates 
ai.  induction  hose  to  split.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  air  induction  hose  failure, 
which  could  result  in  loss  of  engine 
power. 

EFfECTTVE  OAT=:  August  13,  1993. 
AOOnESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Avnation  .A.dmunistration  (FAA),  Central 
Region.  Ofiice  of  the  .Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street. 
Kansas  City,  Vussour.  64106.  Parts 
needed  to  accom.piish  this  .■KD  may  be 
obtained  from  The  Aircraftsman,  7000 
Merrill  Avenue  Hangar/Box  PlOO, 
Chino.  California  91713;  Telephone 
(909) 393-C884 

FOP  FURTHER  INFORMATK>N  CONTACT:  Ms. 
Elizalx^th  Bumiar.n.  Aerospace  Engineer. 
Los  Anceles  .\ircraft  Certification 
Office  F.\A,  3229  E.  SpHng  Street.  Long 
Beach,  California  90806:  Telephone 
(310J  988-5265   Facsimile  (310)  988- 
5210 

8UPI»LEMENTAflY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Reg^alations  to  include  an  AD 
that  would  apply  to  Cessna  T210  series 
airplanes  equipped  with  a  furbocharged 
Continental  TSIO-520R  engme  and 
intercooler  installation  in  accordance 


UMI 


with  STC  SA2231CE  ,:  STC  SA3203N'M 
was  published  in  the  Federal  Register 
on  February  8,  1993  (58  FR  7494).  The 
action  proposed  to  require  inspecting 
the  air  induction  hose  to  determine 
whether  a  Gates  hose  (part  number 
20987  or  21370)  is  installed,  and 
replacing  any  such  hose  with  The 
.\ircraftsman  hose  (part  number 
MW1118).  which  is  designed  to  handle 
the  high  turbocharger  exit  air 
temperature. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review,  the  F.A.\  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  390  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximatsly 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  S55  an  hour. 
Parts  cost  approximately  $135  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $74,100. 
These  figures  take  into  account  that 
none  of  the  affected  airplanes  have 
accomplished  the  required  actions. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vanous 
levels  of  government.  Therefore  m 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "ma)or 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  ru-e"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,'  February  26,  1979),  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 

authority  delegated  to  me  bv  the 
Administrator,  the  F-deral  .\viation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— a;rv;orthines3 

DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  App.  1354(a}.  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD 

93-1 3-09    Cessna  .\irr.raf<  Company: 

.•\mandmen'  39-3622,  Dof-xe!  No.  92- 

c:e-€i-.\d. 

Applicability:  The  following  model 

airplanes  (all  seiial  numbers)  equipped  with 
a  Continental  TSIO-520R  engine  and 
intercooler  installation  in  accordance  with 
the  applicable  supplemental  t)pe  certificate 
(STC),  certificated  in  any  categop,- 


Model 


T210K 
T210L  . 
T210M 

T210N 


Modified  Dy 
STC 


SA2231CE 
SA2231CE 
SA3203NM 
SA3203NM 


(.^mp/ionce  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  aheady  accomplished. 

To  prevent  air  induction  hose  failure, 
which  could  result  in  loss  of  engine  power. 
accomplish  the  following: 

(a!  Visually  inspect  between  the 
turbocharg'»r  and  intercooler  to  determine 
whether  a  Gates  air  induction  hose,  part 
n>.imber  (P.-N)  20987  or  P/N  21370,  is 
installed  If  .i  Gates  hose  is  installed,  prior  to 
further  flight,  accomplish  the  following 

(1)  Loosen  the  two  AN737-TW  damps  and 
remove  the  Gates  hose. 

(2)  Install  The  Aircraftsman  hose,  P'N 
MAVma,  and  tighten  'he  two  AN'^37-T\V 
clamps. 

lb)  Special  flight  permits  mav  be  issued  in 
accordance  with  FAR  21  197  and  21199  to 
of.'erate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  bv  the  Manager,  Los  Angeles 
Aircraft  Certificaticn  Office,  FAA,  3229  E. 
Spring  Street,  Long  Beach,  California  90806. 
The  request  snail  be  forwarded  through  an 
appropriate  F,A\  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
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hose.  P'N 
AN^37-T\V 


"~.><  Manager.  Ljs  Ar.,^f,»s  .-Xtru-ah 
,ert;n.  at.oc  OfTice 
Nole:  infnrrriatia:  ..  ';:!;..»•"■..;;,»  ihs-  r»;istBnce 

■  :T.p].:^:■..  p  v,:{'.  T.  ;s  AD.  if  any,  rr.a'>  ;>'- 
„'_ta.:iitc!  1.-U.T.  :he  Lus  Aiigeles  AuLr^f*. 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  examine  any  information  referred  to 
herein  upon  request  to  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558.601  F  12th  Street.  Kin-irts  r",«v 
Missouri  64106  Partf  needed  as  h  rf'%i{  af 
this  action  may  be  obtained  frt-r  7-  h 
Aircraftsman,  roCtO  Memil  .*.v»r.i;p  H.iriiar.' 
Box  P\00.  Qiino  Ca;  fomia  9)  rJO 

(e)  This  amenJmsnt  '3<>— 862ii  Un:  ■niif- 
effective  on  .August  Ij,  l'^93. 

Issu«*d  in  Kansas  City,  Missouri,  on  June 

29,  199"! 

Ba.T^  D  Clements, 

Manager,  Small  Airplane  Directorate.  Aircrafi 

Certification  Sen'ice 

(FR  Doc.  93-15811  Filed  7-2-93;  8:45  am) 
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14CFR  Part  39 

[Docket  No.  92-Cc-5^-AD,  Amendrr.anx  35^ 
8621;  AD93-1:M)3] 

Airv-ortrifoess  Directives:  Aerostsr 
Aircraft  Corporation  PA-60-6C)C 
I  Aerostar  500)  and  PA-6C-700 
(Asostar  700)  Serias  (formerty  Pipe*") 
Alrpiar>es 

AGENC  \ ;  r  tjderal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
.Xirv  -^r^.hir  ess  Directive  (ADj  92-11-08, 
which  currently  requires  replacing  or 
upgrading  the  main  landing  gear  torque 
links  on  certain  Aerostar  Aircraft 
Corporation  (Aerostar)  PA-60-600  and 
PA-60-700  series  airplanes.  The 
Federal  Aviation  Administration  (FAA) 
has  received  several  reports  of  fatigue 
failures  of  the  main  landing  gear  torque 
links  that  were  Installed  or  upgraded  in 
accordance  v.ith  AD  92-11-08.  This 
action  requires  replacing  these  main 
landing  gear  torque  links  with  parts  of 
improved  design;  or  repetitively 
inspecting  the  existLig  torque  links,  and 
replacing  any  cracked  torque  links.  The 
actions  specified  by  tliis  AD  are 
intended  to  prevent  loss  of  directional 
control  of  the  airplane  during  ground 
operation  caused  by  torque  link  failure. 
DATtS;  Fffpctive  .'^ugus'  20.  1993 

The  i.icorporatjon  by  reference  of 
,Hr:c;:n  DLiblicetions  listed  In  the 
.-egTjiations  is  approved  by  the  Director 
)f  the  Federal  Register  as  of  August  20. 
1993 

ADDRESSES;  Senice  information  that 
dpp,.9s  to  this  AD  may  be  obtained  from 


the  Aerostar  Ain:raft  ("-orporatujn 
Customer  Service  DeparlmanL.  SouU- 
3608  Davison  Boulevard,  Spokane. 
Washington  99204;  Telephone  (509) 
455-8872.  This  information  may  also  be 
examined  at  the  FAA  Central  Riagion. 
Office  of  the  .A -sistai,:  Clhief  Counsel. 
Room  1558,  601  E   U  h  Siu-^r  kc:.  v=- 
City,  Missoun  64106,  or  ai  itie  uiiiuj  of 
the  Federal  Register,  800  North  Capitol 
Street.  N\V    stnfp  ^'"-    v.  -i.-nnirton.  DC, 
F0«  FURTHER  INFORMATION  CONTACT:  Mr. 
\Vil]id:ri  A  .Svvopa  Aferospace  Engineer, 
See*!.-  .'.I'.saft  Ortifn .a Lion  Office. 
1601  L;r.ii  Avenue.  S\\  ,  Renton, 
Washington  98055-4056;  Telephone 
■  ZOf  '  22''-2'j89 
SUPPLEMENTARY  INFORMA'iON:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Aerostar 
PA-60-600  (Aerostar  600)  and  PA-60- 
700  (Aerostar  700)  series  airplanes  was 
published  in  the  Federal  Roister  on 
December  14,  1992  (57  FR  58998).  The 
action  proposed  to  require  replacing  the 
existing  ";8;r  'nding  gear  torque  links 
with  improvtKi  design  torque  links,  part 
number  (P/N)  400126-501  and  400126- 
502  (lef^  main  landing  gear)  and  P/N 
400126-503  and  400126-504  (right 
main  landing  gear).  The  proposed  action 
would  be  accomplished  in  accordance 
with  the  Instructions  section  of  Aerostar 
Service  Bulletin  No.  746C.  dated 
September  15,  1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  suggest  that,  as  an 
alternative  method  of  compliance,  the 
FAA  give  the  affected  airplane  operators 
the  option  of  repetitively  inspecting  the 
main  landing  gear  torque  links  every 
100  hours  time-in-service  (TIS)  or  at 
every  annual  inspection,  whichever 
occurs  first.  The  FAA  concurs  that  an 
equivalent  level  of  safety  could  be 
obtained  by  allowing  repetitive 
inspections  every  100  hours  TIS.  and 
has  incorporated  this  option  into  the 
proposed  AD.  Since  the  condition  is 
caused  by  airplane  operation,  the  FAA 
has  not  included  "at  the  ne.Yt  annual 
inspection"  as  a  compliance  time. 

Bo:h  cl  these  commenters  also  suggest 
that  tn,-  FAA  rerrinvi  operators  of  the 
imp.:  tttiioe  o:  r.r.3p'>r  stmt  inflation. 
One  of  these  coinman'  rs  a^'erences 
reports  that  Aerostar  cp'-rftT  -•;  hrvp  a 
tendency  to  over-lnfat!  *h-  ^t    :: 
landing  gear  struts  to  maintain  a  level 
deck  angle  while  the  airplane  is  on  the 
ground,  w  hich  -edistributes  forces  to  the 
torque  hnk  mecharis.-Ti  that  are 
inconsistent  with  ;i<e  Jesign.  One  of 


these  commenten  ak     .:  *«  s  ;!<»* 
improper  use  of  the  l.i:     .1       >'■-■>■  p^m 
stefc.'i:>'  !.•!*♦■  t.Mj:.Ki":i  oouid  lea  a  '  ; 
oversUt(fc*«ti  torque  linics.  The  I  i\j\ 
concurs  with  these  statements  and  has 
addr^d  a  NOTT   r    he  proposed  AD 
caut:o:;.;.^  a^n.i.s   inase  actions  The 
FAA  has  also  asked  the  manufacturer  to 
issue  a  service  letter  to  address  this 
issue. 

Another  commenter  raises  questions 
as  to  why  another  AD  requiring 
mandatory  torque  link  replacement  is 
proposed.  His  concerns  are: 

•  Why  are  the  afiectsd  operators  expected 
to  pay  for  tiie  flight  testing  of  all  new  and 
improved  varsioiu  of  the  torque  link  kits? 

•  Whai  is  the  beaeH:  outweighing  the 
additional  cost  for  replacement?;  or  How  long 
will  this  version  of  the  torque  links  last 
before  another  is  issued?  and 

•  What  aKBinnrw  Is  thare  that  this 
replacement  Is  reliable  and  that  the  prior 
design  flaws  have  indeed  been  eliminated? 

The  FAA  took  all  of  these  concerns 
into  consideration  before  developing  the 
proposed  AD.  The  oew  torque  links 
were  developed  through  careful  and 
thorough  loads  analysis,  materials 
selection,  static  testing,  and  field 
testing.  The  FAA  has  carefully  analyzed 
the  failure  modes  of  the  previous  torque 
link  designs,  and  the  FAA  has 
determined  that  this  torque  link  design 
is  a  permanent  replacement,  and  that 
the  failure  modes  of  the  previous  design 
have  been  eliminated.  The  FAA  has 
determined  that  either  initial 
replacement  of  the  torque  links,  or 
repetitive  inspections  of  the  existing 
torque  links  and  replacement  of  any 
cracked  totxiue  links  with  the  improved 
parts,  achieve,  as  far  as  the  main  landing 
gear  torque  links  are  concerned,  the 
safety  objective  of  returning  the  airplane 
to  its  original  certification  level  of 
safety. 

No  comments  were  received  on  the 
FAA's  determination  of  the  cost  to  the 
public,  but  if  the  operator  chooses  to 
repetitively  insj>ect  instead  of  replacing 
and  no  cracks  are  found,  then  the  initial 
cost  will  be  substanUally  lower. 
HowevOT,  the  long-term  cost  of 
repetitive  inspections  will  eventually 
exceed  the  one-time  cost  of  replacing 
the  torque  links. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  requi.re  the  adoption  of 
the  rule  as  proposed  except  for  adding 
the  option  of  repetitively  inspecting  the 
torque  links,  and  replacing  any  cracked 
torque  lirJts,  and  minor  editorial 
corrections.  Tlie  FAA  has  determined 
that  the  addition  and  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 
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The  F.\A  esti.iiates  that  800  airplanes 
in  the  U  S,  registry  will  be  affected  by 
this  AD,  that  it  will  taJce  approxima'ely 
2  workhours  per  airpiar.e  to  arcomplish 
the  tcrq-je  link  rspiacement,  and  that 
the  average  labor  rate  is  approxi.Tiately 
$55  ar.  hour  Parts  cost  approximately 
$882  per  airpiar.e  Based  on  these 
f'.g^jres,  the  total  cost  impact  of  the  AD 
on  L'  S   operators  :s  estimated  to  be 
5793  600  The  initial  cost  would  be 
much  !o.ver  if  the  operator  chose  the 
repei:tr.'e  inspection  option  6uid  found 
no  torque  linJc  cracks 

The  regulations  adopted  herein  will 
n  ot  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  havb  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  .-easons  discussed  above,  I 
'-ertify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
i.-npact.  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  p.-epa-yd  f  ;r  this  action  is 
containeJ  m  the  Fu.^^  Docket.  A  copy 
of  It  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES" 

List  of  Sub)ects  m  14  CTR  Pan  39 

.A.r  f.raiispnr'ation.  Aircraft,  Aviation 
safety,  Inccrp oration  by  reference. 

Safetv 

.\doption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows- 

F.ART  39— AiRWORTH.NEHS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
n  89, 

§  39,13    [*jrend9<3) 

2  Section  39  13  is  amended  by 
removing  AD  92-11-^'jP,  ^.-nendment 
39-6258 ',57  FR  20-42,  .\1,3V  15.  1992). 


and  adding  the  following  new 

airworthiness  directive: 

93-1 3-Oa  ,\ero«t«r  Aircraft  Corporation 
Amendment  39-8621;  Docket  .No  92- 
CE-51-AD.  Supersedes  AD  92-11-08, 
Amendment  39-8258. 
Applicability.  The  following  model  and 

serial  number  airplanes,  certificated  in  any 

category: 


Models 

Serial  numbers 

PA-60-600  Ae  :)S3^ 

60-0001-003  t^rotlg^> 

600. 

60-0933-€i6t262 

PA-60-601  Aerostar 

61-000 '-^04  tr.rouqh 

601. 

61-0880-€152157. 

PA-60-601  P  Aerostar 

61P-0157-00' 

601P. 

through  61 P-0860- 

8163455. 

PA-60-602P  Aerostar 

62P-0750-81 65001 

602P. 

through  60- 

8365021. 

PA-60-700P  Aerostar 

60-8223001  through 

700P. 

60-8423025. 

Note  1:  The  manufacturing  and  ownership 
rights  of  the  affected  model  airplanes  were 
previously  owned  by  the  Piper  Aircraft 
Corporation,  but  these  rights  were  recently 
transferred  to  the  Aerostar  Aircraft 
Corporation. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  directional  control  of  the 
airplane  during  ground  operation  caused  by 
torque  link  failure,  accomplish  the  following: 

(a)  Within  the  next  100  hours  lime-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  accomplish  either  (1)  or  (2)  below: 

(1)  Replace  the  existing  main  landing  gear 
torque  links  with  improved  design  torque 
links,  part  number  (P/N)  400126-501  and 
400126-502  (left  main  landing  gear)  and  P/ 
N  400126-503  and  400126-504  (right  main 
landing  gear),  in  accordance  with  the 
Instructions  section  of  Aerostar  Service 
Bulletin  (SB)  No.  746C.  dated  September  15. 
1992. 

Note  2:  Aerostar  SB  No.  746C.  dated 
September  15. 1992.  references  the 
availability  of  Main  Landing  Gear  Torque 
Link  Replacement  Kit  No.  765-155  revision 
G.  This  kit  contains  the  improved  torque 
links  and  all  hardware  necessary  to  install 
these  links.  This  kit  may  be  obtained  from 
the  manufacturer  at  the  address  specified  in 
paragraph  (d)  of  this  AD. 

(2)  Dye  penetrant  inspect  (using  FAA- 
approved  methods)  the  main  landing  gear 
torque  links  for  cracks. 

(i)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  cracked  torque  links  with 
improved  designed  torque  links  part  number 
(P/N)  400126-501  and  400126-502  (left  main 
landing  gear)  and  P/N  400126-503  and 
400126-504  (right  main  landing  gear),  in 
accordance  with  the  Instructions  section  of 
Aerostar  SB  No.  746C.  dated  September  15. 
1992. 

(ii)  If  no  cracks  are  found,  reinspect  at 
intervals  not  to  exceed  100  hours  TIS. 

(iii)  The  repetitive  inspection  requirement 
is  no  longer  required  when  both  the  left  and 
right  main  landing  gear  torque  Unks  are 


replaced  with  improved  design  torque  links, 
part  number  (P/N)  400126-501  and  400126- 

502  (left  main  landing  gpar)  and  P/N  400126- 

503  and  400126-504  'n^t  mam  landing 
gear),  in  accordance  w.'h  the  Inst.'^jctinns 
section  of  Ae.'osta:  S3  No   "46C,  ddted 
September  15,  1992.  Th;s  insfaliation  may  be 
accomplished  at  any  t:me  regardless  of 
wheiner  cracks  are  found  during  the 
inspection. 

Note  3:  Operators  should  ensure  that 
proper  strjt  inflation  is  maintained  as 
improper  strut  inflation  could  put  extreme 
impact  upon  the  torque  links.  In  addition, 
improper  use  of  the  hydraulic  nose  gear 
steering  mechanism  at  high  spteeds  could  also 
lead  to  overstressed  torque  links. 

(h)  Special  flight  ponnits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue.  S\V.. 
Ronton.  Washington  98055-4056.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Seattle  Aircraft  Certification 
Office. 

Note  4:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  Aircraft 
Certification  Office. 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Aerostar 
Service  Bulletin  No.  746C.  dated  September 

15. 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  US.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Aerostar  Aircraft  Corporation, 
Customer  Ser.ice  Department,  South  3608 
Davison  Boulevard.  Spokane.  Washington 
99204.  Copies  may  be  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  V.'ashmgton,  DC. 

(e)  This  arnend.'nent  {39-a621)  supersedes 
AD  92-11-08,  .Ameadnient  J9-8258. 

(f)  This  amendment  (39-6621)  becomes 
effective  on  .August  20, 1993. 

Issued  in  Kansas  City,  Missouri,  on  June 

29. 1993. 

Barry  D,  Clements, 

.Mcr.Gger,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  93-15812  Filed  7-2-93;  8:45  an-.) 
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DEPARTME^fr  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

[Regulations  No.  4] 

R!N  0960-Non«  AMigned 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  Determlnir>g 
Disability  and  Blindness;  Extension  of 
Expiration  Date  for  Cardiovascular 
System  Listing 

AGENCY:  Social  Security  Administration. 
HHS 

ACTION:  Final  ruie. 

SUMMARY:  We  are  extending  the  date  on 
which  part  A  of  the  cardiovascular 
system  listings,  found  in  the  appendix 
to  the  reg^alations  on  determining 
disabih*y  and  blindness,  will  no  longer 
be  effective  from  July  6,  1993.  to  )anuar\' 
6.  1994,  We  are  also  extending  the  date 
on  which  part  B  of  those  listings  will  no 
longer  be  effective  from  December  6, 
1993,  to  January  6,  1994.  We  have  made 
no  revisions  in  the  medical  cntena  in 
the  cardiovascular  system  Ustmgs.  the\ 
remain  the  same  as  they  now  appear  in 
the  Code  of  Federal  Regulations  We  are 
presently  considering  comments  we 
received  on  a  Notice  of  Proposed 
Rulemaking  fNPRM)  to  update  the 
medical  criteria  contained  in  part  A  and 
part  B  of  the  cardiovascular  system 
listings.  When  we  have  completed  our 
review,  any  revised  criteria  will  be 
published  as  final  regulations, 
EFFICTIVE  DATE;  This  final  ruie  wt  11  be 
effective  July  6,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq  ,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410] 
966-0512 

SUPPLEMENTARY  INFORMATION:  On 
December  6,  1985,  a  revised  Listing  of 
Impairments  in  appendLx  1  to  subpart  P 
of  part  404  was  puolished  in  the  Federal 
Register  (50  PR  50068).  The  Listing  of 
Impairments  describes,  for  each  of  13 
major  body  systems,  impairments  that 
are  considered  severe  enough  to 
preclude  a  person  from  engaging  in  any 
gainful  activity  (part  A),  or  in  the  case 
of  a  child  under  the  age  of  18, 
impairments  that  are  considered  severe 
enough  to  prevent  the  child  from 
functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  (part  B).  The  Listing 
of  Impairments  is  useid  for  evaluating 
disability  and  blindness  at  the  third  step 
of  the  sequential  evaluation  process  for 


adults  and  children  under  the  Socia'. 
Secunty  disability  program  and  the 
supplemental  security  income  program. 

When  the  revised  Listing  of 
Impairments  was  published  in  1985,  we 
indicated  that  medical  advances  in 
disability  evaluation  and  treatment  and 
program  experience  would  require  that 
the  listings  be  periodically  reviewed 
and  updated  Acxordingly,  we 
established  termination  dates  ranging 
from  4  to  8  years  for  each  of  the  listings 
for  specific  body  systems.  A  date  of 
December  6,  1989.  was  established  for 
the  cardiovascular  svstem  listings  in 
part  A  to  no  longer  be  effective.  A  date 
of  December  6,  1993.  was  established  for 
part  B  of  the  cardiovasrular  system 
listings  to  no  longer  be  effective. 

The  potential  program  impact  of  the 
changes  to  update  the  cardiovascular 
svstem  listings  required  careful  analysis 
and  consideration  within  the  Agency. 
As  our  analysis  continued,  it  became 
evident  that  we  would  be  unable  to 
publish  a  proposed  and  then  a  final 
regulation  containing  revised  criteria  for 
part  A  of  the  cardiovascular  83r8tem 
listings  by  D«?ceraber  6,  1989.  We 
published  m  the  Federal  Register  of 
December  5,  1989  (54  PR  50233),  a  final 
regulation  extending  the  current 
cardiovascjlax  system  listings  for  a 
period  of  18  months  through  June  5 
1991.  The  cardiovascular  system  listing.'^ 
were  again  extended  an  addiUcnai  12 
months  through  June  5,  1992,  by  final 
regulation  published  m  the  Federal 
Register  on  June  6.  1991  (56  FR  26030). 
and  were  extended  to  Januarv-  5.  1993. 
by  final  regulation  published  in  the 
Federal  Register  on  June  5.  1992  (57  FR 
23945),  and  to  July  6,  1993,  bv  final 
regulation  published  m  the  Federal 
Register  on  Deceralwr  29,  1992  ;5"  FR 
61795) 

On  July  9.  1991,  we  published  an 
NPRM  proposing  revisions  to  the 
medical  cntena  contained  m  parts  A 
and  B  of  the  cardiovascular  system 
listings  (56  FR  31266),  with  provisions 
for  a  60-day  comment  penod  The 
complex  issues  raised  by  the  numerous 
comments  we  received  have  required 
extensive  analysis  and  carefui 
consideration  In  order  to  ensure 
sufficient  time  for  this  review,  we  are 
extending  the  date  on  which  the  cunen! 
cardiovascular  system  hstings  in  part  A 
will  no  longer  be  effective  for  an 
additional  6  months — from  July  6  1993. 
to  January  6,  1#94,  and  the  date  on 
which  the  part  B  listings  will  longer  U^ 
effective  for  an  additional  1  month — 
from  December  6,  1993,  to  January  6. 
1994. 


Re^latory  Procedun*s 

Tne  Department,  even  when  not 
reouired  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  ruelmaking  and  pubUc 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  on  mis  rule 
because  it  only  extends  the  dates  on 
which  parts  A  and  B  of  the 
cardiovascular  system  listings  will  no 
longer  be  efiiactive  and  makes  no 
substantive  changes  to  these  listings. 
The  current  regxilations  expressly 
provide  that  the  listings  may  be 
extended  by  the  Secretary,  as  well  as 
revised  and  promulgated  again.  Because 
we  are  not  making  any  revisions  to  the 
current  listings,  we  have  determined 
that  use  of  public  comment  procedures 
is  unnecessary  under  the  Administrative 
Procedure  Act. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  this  regulation 
does  not  meet  any  of  the  threshold 
criteria  for  a  major  rule.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibilitv   \(1 

We  certif}'  that  this  regulation  will  not 
have  a  significant  economic  Impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibihty 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting 
or  rec:ordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget 

;f^tali>g  of  Federal  Domestic  Assittasce 
Program  No  93.802,  Social  S«curity- 
Disabiiin  Insurance;  No.  93.807, 

Suppienental  Securltv  Incomp' 

List  of  Subjects  in  20  CFR  Fart  404 

.*Larri,ini.strativp  prac-tii.e  an,; 
p.'-o<.»dure.  Blmci.  Disability  benefits, 
Old  ,*i.ge,  .Survivors  and  Disability 
Insurance  Reporting  and  recordkeeping 
req  iirwments.  SodaT  seciirity. 
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Dated:  May  28   1943 
Louis  D.  Enoff, 
PDocipcl  Dfpu  ty  Commissioner  of  Social 

Approved   !'.:ne  23.  1993. 
Dornia  E.  ShaJ^ta 
SV-crof  J  -,  -?  • ,-  ''-alth  and  Human  Services. 

For  the  reas/ms  set  forth  in  the 
preamble,  part  494.  title  20  of  the  Code 
of  Federal  Rev^ulations  i>  amended  as  set 

forth  below 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1  The  authority  citation  for  subpart  P 
of  pari  404  continues  to  read  as  follows: 

Aulhont>-:  Sees.  202.  205  (a),  (b),  and  (d)- 
(h).  216(1).  221  (a)  and  (i).  222(c),  223,  225. 
and  1102  of  the  Social  Security  Act;  42 
i:  SC.  402.  405  (a),  (b),  and  (dHh),  416(i). 
421  (a)  and  (i).  422(c),  423,  425,  and  1302. 

2.  .Appendix  1  to  subpart  P  is 
amended  by  revising  the  fourth 
parngraph  of  the  introductory  text  to 

re.^d  a.s  follows:  ,| 

Appendix  1  to  Subpart  P — Listing  of 
Impairments 


The  cardiovascular  system  (4,00  and 
104.00)  will  no  longer  be  effective  on  January 
6.  1994. 


IFR  Ck^     n   --^40  Filed  7-2-93;  8:45  ami 
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21  CFR  Part  73 

Food  and  Drug  Administration 
[Docket  No.  89C-0203] 

Listing  of  Color  Additives  for  Coloring 
Contact  Lenses;  1,4-Bis(4-<2- 
Methacryloxyethyl) 
PhenylaminoJAnthraquinone 
Copolymers;  Correction 

AGENCY:  F  jod  and  Drug  Administration. 

HHS 

ACTION:  Final  rule:  correction, 

SUMMARY:  The  Food  and  Drug 

Administration  is  rorrecting  a  Final  rule 
that  appeared  m  the  Federal  Register  of 
April  5,  l'^93  :-8  FR  17S06).  The 
document  amended  t.^^e  color  additive 
regulations  to  provide  for  the  safe  use  of 
the  colored  reaction  product  formed  by 
cope iymen zing  l,4-b:s[4-(2- 
methacr)'loxyethyl) 
phenylaminolanthraquinone  (C.I. 
Reactive  Blue  246)  with  hydroxyethyl 
methacrylate  and  .V-vinvl  pyrrolidone. 
The  dixrument  was  published  with  an 
incorrect  docltet  number  in  the  heading. 
This  document  corrects  that  error 


UMI 


DATES:  Effective  May  6   199.1,  except  as 
to  any  provisions  that  may  t)e  staved  by 
the  filing  of  proper  objections,  written 
objections  and  requests  for  a  hearing  by 
May  5.  1991 

FOR  FURTHER  INf OHMATION  CONTACT: 
Robin  Thomas  Johnson.  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-2994 

In  FR  Doc.  93-7769,  appearing  on 
page  17506  in  the  Federal  Register  of 
Monday,  April  5,  1993,  the  following 
correction  is  made: 

On  page  17506,  in  the  first  column, 
the  docket  number  "89C-0203"  is 
corrected  to  read  "90C-0406". 

Dated:  June  29,  1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-15781  Filed  7-2-93;  8:45  ami 
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21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Trimethopnn  and 
Sulfadiazine  Oral  Powder 

AGENCY:  rood  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Macleod  Pharmaceuticals.  Inc.  The 
ANADA  provides  for  the  use  of  a 
generic  trimethoprim/sulfadiazine  oral 
powder  in  feed  for  control  of  bacierial 
infections  of  horses  during  the  treatment 
of  acute  strangles,  respiratory  tract 
infections,  acute  urogenital  infections, 
wound  infections,  and  abscesses. 
EFFECTIVE  DATE:  July  6, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Francis,  Cenler  fir  ^ 

Veterinary  Medicine  (HFV-l  1 4 1  Fiod 
and  Drug  Administration,  7500  Standi,?h 
PI.,  Rocltville,  MD  20855.  301-295- 
8617. 

5UPPI.EMENTARV  INFORMATION:  Kfr>f:!eod 
t'r:,,ir';i't'  e\.i:,i  a',^.  ir-',   ,  2800  Canton  Ct,, 
Fort  Collins,  CO  80525,  is  the  sponsor 
of  ANADA  200-033.  which  provides  for 
the  use  of  a  generic  trimethoprim/ 
sulfadiazine  oral  powder  in  feed  for 
control  of  bacterial  infections  of  horses 
during  the  treatment  of  aaite  strangles, 
respiratory  tract  infections,  acute 
urogenital  infections,  wound  infe(;t;or.s. 
and  abscesses. 

Approval  of  ANADA  200-033  far 
Macleod  Pharmaceuticals' 
trimethoprim/  sulfadiazine  oral  powder 


(Uniprim^^  powder)  is  as  a  generic 
copy  of  Coopers  Animal  Health's  N,\D,'\ 
131-918  for  TribnssenS  400  ca!  paste 
(trimethoprim-'sulfadiazirie  oral  paste). 
The  ANADA  is  approved  as  of  June  11, 
1993,  and  the  regulations  are  amended 
by  adding  new  §  520.  2fil3  (21  CFR 
520.261 3J  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition.  Macleod 
Pharmaceuticals,  Inc.,  has  not 
previously  been  listed  in  21  CFTi 
5 10, 600(c)  as  sponsor  of  an  approved 
application.  That  section  is  amended  to 
add  entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514  ll[e)(2)(ii)  (21 
CFR  514  1  l(e)(2)(ii)',  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
[HFA-305),  Food  and  Drug 
Adm.inistration.  rm.  1-23.  12420 
Parklav^-n  Or  ,  Rockville,  MD  20R57, 
between  9  a.m.  and  4  p  m    Mcr.d.iv 
through  Friday, 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action,  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environm.ental  i.mpact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  a:i 
environmental  assessment,  may  be  seen 
in  the  Dockets  Man.igement  Branch 
[address  above)  between  9  a.m.  and  4 
p,m,,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Pan  5  W 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 

requirements. 

21  CFR  Pari  520 

.Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Dnig,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Com.missioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows- 

PART  510— NEW  ANIMAL  DRUGS 

1   The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sors  201,  301,  501 ,  502,  503, 

512.701,  706  of  the  F  !deral  Food,  Drug,  and 
Cosmetic  Act  (21  U  S  C.  321,  331   351,  352, 
353.  360b,  371,  376). 
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2.  Section  510  600  is  amended  in  the 

table  in  paragraph  (c){l,i  by 
alphabeticaiiv  adding  a  new  entry  for 
"Macleod  Pharmaceuticals,  inc  ,"  and  in 
the  table  m  paragraph  (c)(2)  by 
numerically  adding  a  new  entry  for 
"058711"  to  read  as  follows: 

§510.600    Name*,  addr»»»e«,  and  drug 
labelw  codes  of  sponsors  of  approvod 
applications. 


361 


J  J 


(c)* 


Fi"^^  nano  and  address 


Drug 

labGler 

code 


Macieod  ^^harrnacauticais.  Inc., 
2600  Canton  a..  Fort  Coiiins,  CO 
80525     „ 


05871- 


labeier 

C':oe 


Fim-i  na.me  nr^c  aaaress 


jSe-'i     Macisod      """.arnaoeuticais,      ifK., 
2500  Ga^tc^  Ct,  Fort  CoUins.  CO 

e05Z5 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3  The  authority  citation  for  „  1  CFR 
part  520  continues  to  read  as  follows: 

.Authorit)-:  Sec.  512  of  the  Federal  Food. 
Drjg  and  CosineUc  Act  (21  U.S.C.  360b). 

4  New  §  520.2613  Is  added  to  n-.ad  j,s 

follows 

§  520.261 3    Tnmethoprj-n  and  8ulf»dia2i<ia 
powder. 

(a)  Specifications.  Each  gram  of 
powder  contains  67  milligrams  of 
tnmethoprim  and  333  miHigrams  of 
sulfadiazine. 

fb)  Sponsor.  See  No,  058711  ;n 
§510,60C(c)  of  this  chapter 

fc)  Conditions  of  use:  Horse.*; — {1] 
Dosage  3.75  grams  of  powder  per  110 
pounds  (50  kilograms)  of  body  weight 
per  day. 

(2)  Indications  for  use.  For  conL-oI  of 
bacterial  infections  of  horses  during 
treatment  of  acute  strangles,  respirator,' 
tract  infections,  acute  urogenital 
infections,  wound  infections,  and 
abscesses. 

(3)  Limitations.  Administer  orally  m  a 
small  amount  of  feed,  as  a  single  daily 
dose,  for  5  to  7  days.  Continue  therapy 
for  2  to  3  days  after  clinical  signs  have 
subsided.  If  no  improvement  is  seen  in 

3  to  5  days,  reevaluate  diagnosis  A 
complete  blood  count  should  be  done 


periodically  with  proloncpd  ase  No'  *' 
use  in  horses  intendec  for  fooc   f- e.:lrr.i 
law  restnds  this  drug  to  use  by  or  on 
the  oraer  of  a  Ucensed  veterinarian. 

Dated:  June  25,  1993. 
Richard  H.  Teske. 

A  ur.tiDirex'tnr.  Center  for  Veterinary 

Mfd;i:.nf 

FK  Dijc  9*-i^"«  Filed  7-2-93;  8:45  ami 

BILUMG  CODE  t\tc~(r-f 


DEPARTMENT  OF  THE  INTEF^IOR 

Office  of  Surface  Minino  R$ci."?r^3t'on 
and  Enforcement 

30  CFR  Part  92C 

Maryland  Regulatory  Progra:-i,  Air 
Rasources;  PsrTi!tl,;ng 

AGENCY;  OfBce  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM); 

Interior. 

ACTION:  Final  rule;  approval  of 

&n-,endment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Maryland  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  The  proposed 
'irnendment  Uraits  the  air  protection 
,s;andards  to  air  pollution  attendant  to 
erosion.  The  proposed  amendment  also 
deletes  a  number  of  provisions  that 
either  are  not  reqtiired  by  Federal  rules 
or  will  make  the  regulations  consistent 
vdth  statutory  provisions  recently 
approved  by  OSM.  The  amendment  is 
ntended  to  make  the  Maryland 
r»>c^jiations  no  less  effective  than  the 
Federal  regulations. 
EFFECTIVE  DATE:  'uly  6,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B:ggi,  D'.r«.:tDr.  Office  of  Surface 
.Mining  Rw.lamatjon  and  Enforcement, 
liam,sburg  Fieid  Office,  Harrisburg 
Transportation  Center,  4th  and  Market 
Streets,  Suite  3C,  Harrisburg.  PA  17101; 
Telephone'  (717)  782— i036. 
SUPPLEMENTARY  INFORMATION; 

I,  Backgrtiunc  on  the  Ma.-^'ianc  ''••'  ■:•.-  -n. 

II,  Submission  of  ,\mendmenls. 

III,  Director's  Findings 

[\',  SuiEinan'  and  Disposition  of  Comments, 

V  Direcior's  Decision, 

\".  FYooKlurEi  Determinations, 

I.  Background  on  the  .Maryland 
Program 

On  Febraar>-  18,  1982,  the  Secretary  of 
the  Interior  approved  tiie  Maryland 
program  Information  regarding  the 
general  background  on  the  Maryland 

program,  including  the  Secretary's 


:<d.s 


-.spositjon  of  comments, 
anc.  I  ;e;  ij.eu  t-xplanation  of  the 
conditions  of  approval  of  the  Maryland 
program  can  be  rn:n-^  r  the  February 
18.  1982.  Federal  RegiMer  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  920.12.  30  CFR 
920.15,  and  30  CFR  920.16. 

n.  Submission  of  Amendments 

By   •- ^  :  lated  February  5. 1993.  the 
Maryland  Bureau  of  Mines  (Maryland) 
submitted  a  program  amendment  to 
OSM  (Administrative  Record  No.  MI>- 
562.00),  The  amendment  changes  the 
provisions  of  the  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
08.13.09.27.  Air  Resources  Protection,  to 
require  that  all  exposed  surface  areas  be 
protected  and  stabilized  to  effectively 
control  erosion  and  air  pollution 
attendant  to  erosion.  Certain  8p>ecified 
fugitive  dust  control  measures  are  made 
optional  as  determined  by  Marjdand. 
Tlie  provisions  of  COMAR  08.13.09.04. 
Permit  Application  RevieMr  Procedures, 
are  changeid  to  modify  the  notification 
procedures  for  permit  approval  and 
Issuance.  The  provisions  pertaining  to 
decisions  by  the  Land  Reclamation 
Committee  (LRC)  are  deleted.  Effective 
AprO.  1993,  COMAR  08.13.09  was 
recodified  as  COMAR  08,20. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  26, 
1993,  Federal  Rprister  (58  FR  16383) 
and  in  the  saiixU  :.^'^ce  opened  the 
pubUc  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  comment  period  ended  on  April  26, 
1993. 

By  letter  dated  April  26. 1993. 
Maryland  submitted  revisions  to  the 
amendment  to  OSM  (administrative 
Record  No.  MD-562.11).  OSM 
announced  receipt  of  the  revisions  in 
the  May  21,  1993,  Federal  Register  (58 
FR  29560)  and  reopened  the  pubhc 
comment  period  and  provided 
opportunity  for  a  public  hearing.  The 
comment  period  ended  on  June  21, 
1993. 

III.  Directof  «.  Fiiidines 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732,17.  are  the  Director's  findings 
concerning  the  proposed  amendment 
submitted  on  February  5, 1993,  and 
revised  on  April  26. 1993.  Any  revisions 
not  specifically  addressed  below  are 
found  to  be  no  less  stringent  than 
SMf  :R>.  an  i  no  less  effective  than  the 
FKif>ral  -pw.lations.  Revisions  that  are 
:.  !t  iiS(  lissed  below  contain  language 
similar  to  the  corresponding  Federal 
rules,  concern  nonsubstantive  wording 
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changes,  or  revise  cross-references  and 
paragraph  notations  to  reflect 
organizationa!  changes  resulting  from 
this  amendnnent. 

Revisions  to  Maryland's  Regulations 
That  arf  Substantively  Identical  to  the 
Corresponding  Ffdfra!  Regulations 


State  regUa&on 


;OMAa  08  ^  3  09  27 A.  (now  08.20^.01A) 


Subiect 


Air  Resources  P'otecaori 


Fede-ai  counterpart 


30CFR  6i6  9.5iai 


Revisions  to  Maryland's  Regulations 
that  are  not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

Permit  Application  Review  Procedures 

At  COMAR  08,13,09.04H(1)  (now 
08.20. 04. 08A).  Maryland  is  deleting  its 
existing  provision  that  the  Bureau  of 
Mines  hold  a  joint  hearing  with  the 
Land  Reclamation  Committee  (LRC)  if  a 
public  hearing  is  requested.  The  revised 
regulation  requires  that  the  Bureau 
schedule  a  hearing,  if  requested,  in  the 
locality  of  the  proposed  operation.  The 
deletion  is  consistent  with  the  statutory 
deletion  approved  by  OSM  on  December 
17.  1992  (57  FR  59922),  Because  the 
revised  regulation  is  substantively 
identical  to  the  Federal  regulation  at  30 
CFR  773.13(c)(2)(i).  the  Director  finds  it 
no  less  effective  than  its  Federal 
counterpart. 

At  COMAR  08.13.09.041(1)  (now 
08,20.04.11A),  Maryland  is  revising  its 
permit  approval  regulations  to  require 
that  if  the  State  decides  to  approve  a 
permit  application,  it  shall  notify  the 
applicant,  each  person  who  filed  written 
comments  or  objections  to  the 
application,  and  each  party  to  the 
hearing,  in  writing  of  its  approval  of  the 
permit  application.  Maryland  is  deleting 
the  requirement  that  the  notification  be 
made  by  certified  mail.  There  is  no 
Federal  counterpart,  therefore,  the 
deletion  does  not  render  the  State 
program  less  effective  than  the  Federal 
regulations.  Because  the  revised 
regulation  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR 
773.19(b)(1),  which  also  requires 
notification  of  a  permit  decision,  the 
Director  finds  it  no  less  effective  than  its 
Federal  counterpart. 

At  COMAR  08.13.09.041(4)  (now 
08.20.04.llD),  Maryland  is  deleting  its 
current  requirement  that  upon  permit 
issuance,  it  advertise  notice  of  its 
decision  and  provide  for  an 
ridjudicatory  hearing,  if  requested.  The 
revised  regulation  requires  that  upon 
permit  issuance,  the  State  provide 
uTitten  notification  of  the  issuance  to 
OSM.  Since  the  Federal  regulations 


pertaining  to  permit  issuance  at  30  CFR 
773.19(b)  do  not  require  that  the 
regulatory  authority  advertise  notice  of 
its  decision,  the  deletion  of  the 
requirement  does  not  render  the  State 
program  less  affective  than  the  Federal 
regulations.  The  Federal  regulation  at 
773.19(b)(3)  requires  that  OSM  be 
notified  of  the  permit  decision  at  the 
same  time  as  the  applicant.  The 
Maryland  regulation  is  different  in  that 
it  would  not  notify  OSM  of  its  decision 
until  after  the  permit  is  issued. 
However,  the  purpose  behind  OSM's 
notification  is  "for  OSM  to  conduct 
oversight  of  a  State  program."  48  FR 
44344,  44371  (September  28,  1983).  The 
later  notification  by  Maryland  to  OSM 
still  satisfies  this  purpose  because 
OSM's  oversight  capacity  is  not 
dependent  upon  notification 
simultaneous  with  the  applicant's 
notice.  Therefore,  so  long  as  Maryland 
notifies  OSM  within  a  reasonable  time, 
the  Director  finds  the  amendment  to  be 
no  less  effective  than  30  CFR 
773.19(b)(3). 

Deletions  to  Maryland's  Regulations 

1.  Permit  Application  Review 
Procedures 

At  COMAR  08.13.09.04B(4)  (now 
08,20,04,020),  Maryland  is  deleting  its 
existing  provision  that  the  State  forward 
copies  of  a  complete  permit  application 
to  the  Water  Resources  Administration 
and  appropriate  Soil  Conservation 
District  for  review  and  comments.  Also 
deleted  is  the  provision  that  the  State 
conduct  a  technical  on-site  evaluation 
with  these  agencies.  The  Federal 
regulations  at  30  CFR  773.13  contain  no 
comparable  provisions.  The  Director 
finds  that  the  proposed  deletions  do  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

At  COMAR  08.13,09.04C(2){e)  (now 
08.20.04.03B(5)).  Maryland  is  deleting 
the  requirement  that  an  applicant's 
newspaper  advertisement  specify  that  a 
public  hearing  will  be  held  on  the 
application.  "The  Federal  regulations  at 
30  CFR  773.13(a)(1)  contain  no 
comparable  provision.  The  Director 


finds  tiiat  the  proposed  dt^Ietion  does 
not  render  the  State  program  less 
effective  than  the  Federal  regulations. 

At  COM^R  08  13.09  04Gi5)  (now 
08,20  04  07D1,  Mar>-ldnd  is  deleting  th.-i 
requirement  that  the  State  schedule  a 
public  hearing  as  part  of  the  permit 
review  process  The  Federal  regulations 
at  30  CFR  773.13(c)  require  that  the 
regulatory  authority  hold  an  informal 
conference  only  if  an  interested  party 
requests  one.  Maryland  satisfies  this 
requirement  at  COMAR  08.20.04.05A. 
The  Director  finds  that  the  proposed 
deletion  does  not  render  the  State 
program  less  effective  than  the  Federal 
regulations. 

At  COMAR  08.13.09. 04G(5)  (now 
08.20.04, 07E).  Maryland  is  deleting  the 
requirement  that  the  State  forward 
copies  of  the  permit  application  to 
certain  agencies  and  public 
representative  members  of  the  LRC.  The 
Federal  regulations  at  30  CFR 
773.13(a)(3)  require  that  the  regulatory 
authority  issue  written  notification 
indicating  the  applicant's  intention  to 
mine  to  certain  governmental  agencies. 
Maryland  satisfies  this  requirement  at 
COMAR  08.20.04,020(3).  The  Director 
finds  that  the  proposed  deletion  does 
not  render  the  State  program  less 
effective  than  the  Federal  regulations. 

At  COMAR  08.13.G9.04g(6)  (now 
08.20.04. 07F).  Maryland  is  deleting  the 
requirements  that  a  site  visit  for  the  LRC 
be  scheduled  and  that  the  applicant  flag 
or  stake  all  areas  to  be  affected  by  the 
proposed  mining  activity  The  Federal 
regulations  at  30  CFR  773,15  pertaining 
to  the  review  of  permit  applications 
contain  no  comparable  provisions.  The 
Director  finds  that  the  proposed 
deletions  do  not  render  the  State 
program  less  effective  than  the  Federal 
regulations. 

At  COMAR  08.13.09.04H(2)(b)  (now 
08,20  04.083(2),  Maryland  is  deleting 
the  requirement  that  the  State  publish 
information  regarding  a  req.iested 
public  hearing  in  the  Maryland  Register. 
The  Federal  regulations  at  30  CFR 
773.13(c)(2)(ii)  contain  no  corr.parable 
proMision.  The  Director  finds  Lhat  the 
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proposed  deletion  does  not  render  the 
State  program  less  effetrtive  than  the 
Federal  regulations 

Marviand  is  deleting  its  current 
regulations  at  COM\R  OB  1  3  09,041 
(now  08, 20. 04, 09)  which  required  that 
the  LRC  vote  and  approve,  reject  or 
conditionally  approve  reclamation 
plans.  The  remaining  sections  are 
relettered  for  consistency  The  deletmn 
is  duplicative  of  new  statutory  language 
approved  by  OSM  on  December  17, 
1992  (57  FR  59922).  The  Federal 
regulations  at  30  CFR  773.15  pertaining 
to  the  review  of  permit  applications 
contain  no  comparable  requiremient. 
The  Director  tlnds  that  the  proposed 
deletion  dees  not  render  the  State 
program  less  effective  than  the  Ft'der.ii 
regulations. 

At  new  COMAR  0?  13  00  041(1)  (now 
08.20.04. lOA),  Maryland  is  deleting  the 
requirement  that  the  State  complete  its 
review  of  a  permit  application  within 
ten  days  of  receipt  of  the  LRC  approval 
of  decision  on  a  reclamation  plan.  The 
Federal  regulations  at  30  CF^R  773  15 
pertaining  to  the  review  of  pcrmi_t 
applications  contain  no  comparable 
requiremient.  The  Director  finds  that  the 
proposed  deletion  does  not  render  the 
State  program  less  effective  than  the 
Federal  regulations. 

At  COMAR  08.13  09.04jfl)(a)  (now 
08.20  04  11A;,1!),  Maryland  is  deleting 
the  requirement  that  the  State's 
approval  notice  to  the  permit  applicant 
contain  all  wTitten  findings  required  by 
Regulation  05A  (Required  VVnt'en 
Findings).  The  remaining  sections  are 
relettered  for  consistency.  The  Federal 
regulations  at  30  CFR  773,19fb) 
pertaining  to  notification  contain  no 
comparable  requirement.  The  Director 
finds  that  the  proposed  deletion  does 
not  render  the  State  program  less 
effective  than  the  Federal  regulations. 

At  COMAR  08,13.09.04j(2l  (now 
08.20.04.11B),  Marv'land  is  deleting  the 
requirem.ent  that  a  copy  of  the  permit 
notice  be  forwarded  to  any  person  who 
filed  a  v^Titten  comment  or  objection 
and  the  Regional  Director  of  the  Federal 
Office  of  Surface  Mining.  The  remaining 
.sections  are  renumibered  for 
consistency  The  Federal  regulations  at 
30  CFR  773.19(1))  require  thiat  these 
entities  be  notified.  Maryland  provides 
for  notification  at  revised  COMAR 
08  13,09  04f  (1)  and  [4)  (now  COMAR 
08.20,04  11  A  and  D).  The  Director  finds 
that  the  proposed  deletion  does  not 
render  the  State  program  les.s  effective 
than  the  Federal  regulations 

At  COMAR  08,13.09  041(5)  (now 
08.20.04. llEj.  Maryland  is  deleting  the 
requirement  that  the  State  issue  a  permit 
withm  ten  days  of  receipt  of  all  required 
bonds,  fees,  and  evidence  of  forms  of 


approvals.  The  remainin>;  .secticns  a'p 
renumbered  for  consistency.  The 
Federal  regulations  at  30  CFR  773.19(a) 
require  that  the  permit  be  issued  upon 
submittal  of  a  performance  bond. 
Mar\'land  satisfies  this  requirement  at 
revised  COMy\R  08.13  09.04J(3)  (now 
08.20.04  llC).  The  Director  finds  that 
the  proposed  deletion  does  not  render 
the  State  program  less  effective  than  the 
Federal  regulatinr.s 

At  new  COMAR  08  13.09.04J(5)  (now 
08.20.04  llF),  Maryland  is  deleting  the 
requirement  that  it  notify  OSM  that  a 
permit  has  been  issued  within  ten  days 
of  issuance  As  discussed  earher,  the 
Federal  regulations  at  30  CFR 
'"3  1 9 rb)(3)  require  notification. 
Marviand  satisfies  this  requirement  at 
.r-evised  COM.\R  08.13.09.04j(4)  (now 
08.20  04  1  ID).  The  Director  finds  that 
the  proposed  deletion  does  not  render 
the  State  program  less  effective  than  the 
Federal  regulations. 

At  COMAR  08.13.09.04J{7)  (now 
C8  20  04  1 IG).  Maryland  is  deleting  the 
requirement  that  it  forward  to  OSM  a 
copy  of  the  mining  permit  and  related 
documents  and  permits.  The  Federal 
regulations  at  30  CFR  773.19  pertaining 
to  permit  issuance  contain  no 
comparable  requirement.  The  Director 
finds  that  the  proposed  deletion  does 
not  render  the  State  program  less 
effective  than  the  Federal  regulations. 

At  COMAR  08  13.09.04L  (now 
08.20.04.13),  Maryland  is  deleting  the 
word  "final"  in  the  phrase:  "Within  30 
days  after  the  applicant  is  notified  of  the 
final  decision  of  the  Bureau  concerning 
the  application  for  a  permit  in 
accordance  with  Sec.  J  or  K  of  this 
regulation.  .  .  ."  Because  the  revised 
regulation  is  substantively  identical  to 
the  Federal  regulation  at  30  CFR 
775.11(a),  the  Director  finds  it  no  less 
effective  than  its  Federal  counterpart. 

2.  Air  Resources  Protection 

At  COMAR  08.13.09. 27B  (8).  (13). 
(14),  and  (15)  (now  08.20.23.01B  (8). 
(13),  (14).  and  (15)),  Maryland  is 
deleting  certain  required  fugitive  dust 
control  measures  and  is  designating  the 
remaining  measures  as  optional 
examples.  The  remaining  provisions  are 
renumbered  for  consistency.  The 
measures  being  deleted  are:  substituting 
conveyor  systems  for  haul  trucks  under 
certain  conditions,  restricting  areas  to  be 
blasted  at  any  one  time,  restricting 
activities  causing  fugitive  dust,  and 
extinguishing  and  periodically 
inspecting  burning  areas  when  the 
potential  for  spontaneous  combustion  is 
high.  The  Federal  regulations  at  30  CFR 
780  15(b)(2)  require  a  plan  for  fugitive 
dust  control  practices,  as  required  under 
30  CFR  816.95  which  pertains  to  the 


stabilization  of  surface  areas.  No 
specific  dust  control  measures  are 
provided.  The  Director  finds  that  the 
proposed  deletions  do  not  render  the 
State  program  less  effective  than  the 
Federal  regulations  at  30  CFR 
780.15(b)(2). 

Maryland  is  deleting  its  existing 
provision  for  air  monitoring  at  COMAR 
08.13.09.27D  (now  08.20.23.0lD). 
Maryland  provides  regulations  for  air 
pollution  control  plans  at  COMAR 
08.20.02.13G.  The  Director  finds  that 
the  proposed  deletion  does  not  render 
the  State  program  less  effective  than  the 
Federal  regulations  at  30  CFR 
780.15(b)(1). 

Additions  to  Maryland's  Regulations 

Permit  Application  Review  Procedures 

At  COMAR  08.13.09.04B(3)(c)  (now 
08.20.04.02C).  Maryland  is  adding  a 
requirement  that  the  State  publish 
notification  of  a  complete  appUcaUon, 
including  a  deadline  for  submitting 
comments,  objections,  or  a  request  for  a 
hearing  in  the  Maryland  Register.  The 
Federal  regulations  at  30  CFR  773.13(a) 
do  not  require  that  the  regulatory 
authority  advertise  a  notice  of  a 
complete  application.  The  Director  finds 
that  the  proposed  revision  is  not  less 
effective  than  the  Federal  regulations  at 
30  CFR  773.13(a). 

At  COMAR  08.13.09,04J(3)  (now 
08.20.04.11),  Maryland  is  adding  a 
requirement  that  if  the  specified 
compliance  review  does  not  require  that 
State  to  change  its  decision  to  approve 
the  apphcation.  the  permit  shall  be 
issued  within  15  days  of  the  State's 
receipt  of  all  required  bonds  and  fees. 
The  Federal  regulations  at  30  CFR 
773.19(a)  require  that  if  the  permit  is 
approved,  the  regulatory  authority  issue 
the  permit  upon  submittal  of  a 
performance  bond.  The  Director  finds 
that  the  proposed  revision  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  773.19(a). 

IV.  Summan  <i:ii  Disposition  of 
Conunents 

Public  Comments 

The  public  comment  period 
announced  in  the  March  26, 1993, 
Federal  Register  (58  FR  16383)  ended 
on  April  26. 1993.  No  public  comments 
were  received  and  a  public  hearing  was 
not  held  as  no  one  requested  an 
opportimity  to  provide  testimony.  The 
public  comment  period  announced  in 
the  May  21, 1993,  Federal  Register  (58 
FR  29560)  ended  on  June  21,  1993.  No 
public  comments  were  received  and  a 
public  hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 
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Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732  17(b)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Maryland  program.  The  Department 
of  the  Interior,  Bureau  of  Mines;  the 
Department  of  Labor,  Mine  Safety  and 
Health  Administration;  and  the 
Department  of  the  Army,  Corps  of 
Engineers,  responded  to  the  first 
submission  and  concurred  without 
comment.  No  comments  were  received 
on  the  second  submission. 

EPA  Concurrence 

Section  503(b)(2)  of  SMCRA  and  30 
CFR  732.17(h)(ll)(ii)  require  that  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  concur  with  all 
State  program  provisions  relating  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
.■^.:t,  as  amended  (33  U.S.C.  1251  et  seq.) 
o:  the  Clean  Air  Act  (42  U.S.C.  7401  et 
^"q.).  In  a  letter  dated  April  20,  1993, 
(Administrative  Record  No.  MD- 
562.10),  EPA  ccncurred  without 
ccmrr.ent- 

W  Director's  Decision 

Based  on  the  atjove  findings,  the 
Director  is  approving  the  program 
amendment  submitted  by  Maryland  on 
February  5. 1993.  and  revised  on  April 

26,  1993. 

The  Federal  regulations  at  30  CFR 
part  920  codifying  decisions  concerning 

•.he  Maryland  program  are  being 
amended  to  implement  the  decision. 
This  final  rule  is  being  made  effective 
imn'.edia;"  V  'o  exT'ed.te  the  State 
program  amen  anient  process  and  to 
encourage  States  to  bring  their  programs 
m  conformity  with  the  Federal 
standards  without  imdue  delay, 
Caasistency  of  State  and  Federal 
standards  is  required  by  SMCR.\. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 


actions  related  to  approval  or 
conditional  approval  of  State  regulator)' 
programs,  actions  and  progra.n 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulator.-  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.13  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFP  Par's  730 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Dep)artment  of  the  Interior  has 
determined  that  this  rule  will  not  have 


08  13  09.04B(3)(c)  Permit  Applications:  Initial  Review. 

(Now  08.20.04.02C) 
08  13  09  04G(4)  Permit  Applications;  Bureau  Review. 

(Now  08.20.04.07D) 
08  13  09  04H(1)  Permit  Applications:  Public  Hearing. 

No-A  08  20.04.08A) 
08  13  09  04t:f2![b)        Permit  Applications:  Public  Hearing. 

iNow  08  20  04  088(2} 
08  13  09  041(1)  Permit  Applications:  Bureau  Decision. 

(Now  08.20.04.10A) 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatorv  Flexibility  Act  (5 
r  S  C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  th:s  rale  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  m.ade  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities 
Hence,  this  rule  \^ill  ensu'-e  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State,  In  making  the  determination  as  to 
whether  this  nile  would  have  a 
significant  economic  impa^,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  <320 


■il  reidtions.  Surface 
nd  .Tanmg. 


inteiriovernme:; 
mining,  L'ndergro 

Dated:  June  25  1993. 
Carl  C.  Close, 
Assistant  Director,  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  V7I, 
■subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authonty  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U  S  C  1201  ef  seq. 

2.  In  section  920. 15,  a  new  paragraph 
(x)  is  added  to  read  as  follows: 

§  920. 1 5    Approval  of  amondinents  to  State 
regulatory  programs. 
•         •         •         •         • 

(x)  The  following  amjendment 
submitted  to  OSM  on  February  5.  1993. 
and  revised  on  April  26,  1993,  is 
approved  effective  July  6,  1993,  The 
amendment  consists  of  the  following 
modifications  to  the  Mar>'land  program: 

(1  j  Revision  of  the  following  rules  of 
the  Code  of  Mar}'land  Admmistrative 
Regulations: 


UMI 


[PR  Doc  93-- 

aiLUNQ  COO€  i 

30  CFR  Pan 


AGENCY:  OiT 
Rfciamatior 
Interior. 

AcnON:  Fmi 

SUMMARY:  O 

approval  of 
the  Pennsyl' 
pi-ogram  (he 
Pennsylvani 
tiie  Surface  '. 
ReciamatiOE 
amendment 
surface  coal 
f^om  $50  pe 
emendment 
r^^.'-.dering  th 
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0-  13  0«  ?)4J(1)  Permit  Applications:  Permit  ApprovaT. 

fNc-.v  DP  20  04  llA) 
08  n  fi9  04j:4i  Permu  Applications:  Permit  Approval. 

'Now  08.20. 04. IID) 
08  13  09.04J(5)  (new) Permit  Applications:  Permit  Approval. 

(Now  08. 20.04. IIF) 
08  13.09. 04L Permit  Applications:  Permit  Approval 

(Now  08.20.04.13) 
OP  13  09.27A,B H.r  Resources  Protection. 

(Now  08.20.23.01A.B) 

(2)  Deletion  of  the  following  rales  iron:  the  Coat-  of  Maryland  Administrative  Regulations: 
08  13.09. 04B(4)  , .„ Pennit  Applications:  Initial  Review. 

{Now  08  20.04.02D) 
08  13-09, 04C(2)(e)  Pennit  .Applications:  Newspaper  Advertisement. 

(Now  08.20.04.033(5)) 
08  13.09. 04G(5)  Permit  Applications:  Bureau  Review. 

(Now  08.20.04.07E) 
08  13.09. D4G(6)  Permit  Applications:  Bureau  Review. 

(Now  08.20.04.07F) 
OB  13  09  04(1)  Permit  Applications:  Land  Reclamation  Committee. 

(Now  08,20  04  00 i 
08  13  09  04l(lKai     Parmit  A pplir.ations:  Permit  Approval. 

(Now  08  20  04  liA(l)) 
08,13,09.041(2;    Penr;:-  Anpl.ca'u.ns    Ph-tt  ,•  .A  ;,;,-> val. 

(Now  08  20,04  IIB) 
08  13.09. 04([5!  !^>rTTi!*  A;.)r::.::ati;M:.v    f-V-r-;;-  Approval. 

(Now  08  20.04  HE) 
C8  13  09.041(71  Periui:  Applications.  Permii  Approval. 

(Now  08.20.04  IIG) 
08  13.09.27B(8i  (13,;.(14).(15)  Air  Rpsnurces  Protection. 

(Now 
08  20, 23, 018(8;. a3i, 1,14). (15)) 
0ai3  09.27D    Air  Resources  Protection. 

(Now  08  20.23  OlD) 

(3)  Addition  of  the  foliowiriK  rui**s  to  the  (io'^t-  a'  Mar\,anc  Au:r.;r-.s:r.:-;v  -  K.'n...;...atiQns: 
C3  13.09.04B(31(cj     pHrn::*  A^.;.);h:.<:!tK)^.^    initiH.  Rt^v:i"vv. 

(Now  08.20.04.02C} 
08  13.09  041(3)  Permit  Applications   P.—  :■  Approval. 

(Now  08  20  04.11) 

"RDoc  93:5851  Filed  7-2-93;  8:45  am)  r.;:;.sf-vat:Di.  aiij  ileclamationFund  Information  on  the  backgroimd  of  the 

91UJNQ  coo€  *3iw»-M  r  ;ore  s.  ivent.  Pennsylvania  program  including  the 

— EFFECTJVE  DATE:  T\,l\  6   {Ou  Secretary's  findings,  the  disposUion  of 

in  reo  d  h  o-sa  ''°*'  puptweb  wcormat.0..  ccwtact:  comments,  and  a  detailed  emlanation  of 

ju  uhM  Kan  9J8  .   .^ ,  .  .      ,      ,  ^ .^  .rrisburg  the  condiUons  of  approval  of  the 

D  1       ,    ,,       ,  .       ^  '>.".-'    -arraceMininc  Pennsylvania  program  can  be  foimd  in 

PeZt^r       ^^         "^    ^°^'''"' :-^me?t,       ^  the  July  30, 1982  JFederal  Register  (47 

Hams*    '.  :  --;■  s     -tation  Center.  Third  ^^  33050).  Subsequent  actions 

AGENCY  o-T.-e  0*^  S  -'a'  e  "^ "    •"-  Floor.  &u/.b  J^.,  -iL..  and  Market  Streets.  concerning  the  conditions  of  approval 

P..m«tr,P  a^  ^  F-  Vr' .U,'o.,*.  i/'v  K4,         Harrisburg,  Pennsylvania  17101.  and  program  amendments  are  identified 

K  ...mat)  n.  a.  u  I  ..tr     e.T.e.i.  lUoMj.         Telephone:  (717)  782-^036.  at  30  CFR  938.11.  938.12,  938.15  and 

'  938  16 

^         _    ^  11.  '■■ii:)ni"..Hii»r;  ;;;    vriipi'i'iinent 

L  Baciiground  on  Uie  Pennfiylvaiiia 

SUMMARY:  OSM  is  dnnourii  i.^f  tiif  Program.                                                            By  letter  dated  February  IB,  1993 

approval  of  e  propose  amenciment  to  K-  Submission  of  Amendment.  (Administrative  Record  No.  PA-B18.00), 

the  Pennsylvania  pernianent  reguiaturv  J^-  Director's  Findings.  Pennsylvania  submitted  a  State  program 

program  (hereinafter  referred  to  as  the  „  ^-  ^^-"-  '  ^■■'''  ->isposition  of  amendment  to  address  a  shortage  of 

Pennsylvania  program]  approved  uruiH-  ^,  Director's  Decision  revenues  to  the  Surface  Mining 

trie  .Surface  Mmmg  Control  and  \-t  p-.,,^pf^.^.,.,  T^„,p_^';__.,_^  Conser\'ation  and  Reclamation  Fund. 

Reciamatjon  Act  of  1977  (SMCRA:  Th-  ^"' '_  ' OSM  announced  receipt  of  the 

amendment  increases  Pennsylvania  s  '  oaLkground  on  ihr  Fenn.svHima  proposH-  .--.,.:(  ■  .>-;•  -n  the  March  26 

surface  coal  muimg  and  reciamalion  fee  f^rogram  ^^g^  rederai  Register  (58  FR  16389). ' 

t-om  $50  per  acre  to  SlOO  per  acre.  This  The  Secret^i-A  o:  tiie  interior  and.  in  the  same  notice,  opened  the 

;;^endment  is  mtenaed  to  assist  m  conditionaiiv  aporovea  tlie  public  comment  period  and  pnjvided 

r-i.'dering  the  State's  Surface  Mining  Pennsylvania  cr:  .:ram  on  July  31. 1982.      opportunity  for  a  public  hearing  on  the 
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adequacy  of  the  proposed  amendment. 
The  publ;c  comment  period  closed  on 
April  Z"!  199  3  The  public  hearing 
scheduled  for  April  12,  1993.  was  not 
held  as  no  one  requested  an  opportunity 
to  testify. 

III.  Director  s  Fmdmgs 

Set  for»n  beiovv,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Pennsylvania 
Program. 

Section  86  17 
Fees 


Permit  and  Reclamation 


Pennsylvania  proposes  to  re\ase 
section  86.17  concerning  the 
reclamation  fee  charged  for  surface 
mining  activities,  to  increase  the  fee 
from  $50  per  acre  to  Si 00  per  acre.  The 
money  collected  through  the 
reclamation  fee  will  be  deposited  in 
Penn?)  IvauTia  s  Surface  Mining 
Conservation  and  Reclamation  Fund 
(hereinafter  referred  to  as  the  Fund)  and 
shall  be  dedicated  to  the  reclamation 
and  revegetation  of  defaulted  mining 
operations  as  a  supplement  to  bcmd 
forfeiture  funds. 

The  Fund  is  one  component  of  an 
alternative  bonding  program  which  is 
used  to  supplement  both  the  bonding 
cost  incurred  by  the  pennittee  and  the 
bonds  available  for  the  reclamation  of 
forfeited  surface  coal  mining  operations. 
The  increase  in  the  cost  of  the 
reclamation  fee  from  550  per  acre  to 
$100  per  acre  is  being  proposed  by  the 
State  "to  offset  a  shortage  of  revenue  to 
the  Fund 

Under  30  CFR  800.11(e),  the  Director 
may  approve  an  alternative  bonding 
system  provided  the  State  has 
demonstrated  that  the  alternative 
bondmg  system  will  have  available 
sufficient  funds  to  complete  the 
reclamation  plan  for  any  areas  which 
may  be  in  default  at  any  time.  On  May 
31. 1991  (56  FR  24687),  the  Director 
conditionally  approved  a  Pennsylvania 
amendment  to  revise  the  alternative 
bonding  program  pending  a 
demonstration  by  Pennsylvania  that  the 
revenues  generated  through  collection 
of  the  reclamation  fee  will  meet  the 
requirements  of  30  CFR  800.11(e),  as 
stated  above. 

In  compliance  with  the  finding, 
Pennsylvania  has  undertaken  to  have  an 
independent  actuarial  appraisal  of  the 
solvency  of  its  alternative  bonding 
program  As  of  the  date  of  this  final  rule, 
the  conclusion  of  that  study  is  not  final. 
Therefore,  the  proposed  amendment  of 
the  languageof  86  17  (56  FR  24687)  is 
still  only  conditionally  approved. 


In  its  amendment  submitfal, 
Pennsylvania  acknowledges  that 
"(E)ven  though  the  proposed  fee  of  SlOO 
per  acre  may  still  be  insufficient,  a  stop 
gap  measure  is  needed  to  keep  the 
situation  from  worsening."  Therefore, 
because  this  amendment  is  not  intended 
to  satisfy  the  solvency  requirements 
stipulated  by  the  Director's  conditional 
approval  of  section  86.17  (56  FR  24687J. 
but  is  instead  an  intermediate  step  to 
keep  the  shortage  in  the  Fund  from 
further  deteriorating,  the  Director  is 
approving  the  proposed  revision  to 
section  86.17  to  increase  the 
reclamation  fee  from  $50  per  acre  to 
$100  per  acre. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comment 

The  pubhc  comment  period  and 
opportunity  to  request  a  pubUc  hearing 
announced  in  the  March  26,  1993, 
Federal  Register  ended  on  Apnl  26. 
1993.  No  public  comm.ents  were 
received,  and  since  no  one  requested  an 
opportunity  to  testify  at  the  scheduled 
public  hearing,  one  was  not  held. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ii)(i),  comm.ents  were 
solicited  from  various  Federal  and  State 
agencies  with  an  actual  or  potential 
interest  in  the  Pennsylvania  program. 
Responses  received  from  the 
Department  of  Labor.  Mine  Safety  and 
Health  Administration,  District  1  and 
the  Department  of  Agriculture.  Soil 
Conservation  Service,  were  supportive 
of  the  amendment.  The  Department  of 
Interior,  Fish  and  Wildlife  Service  and 
Bureau  of  Mines;  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
District  2:  and  the  U.S.  Army  Corp  of 
Engineers  responded  without  comment 
or  objection  to  the  amendment.  The 
Environmental  Protection  Agency  and 
the  Advisory  Council  on  Historic 
Preservation  did  not  respond  to  the 
request  for  comments. 

V.  Director's  Decision. 

Based  on  the  findings  discussed 
above,  the  Director  is  approving 
Pennsylvania's  program  amendment 
pertaining  to  the  increase  in  the 
reclamation  fee  from  $50  per  acre  to 
$100  per  acre,  as  submitted  on  February 
18,  1993. 

Effect  of  the  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Simalaiiy 
30  CFR  732.17(a)  requires  that  any 


alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus  any  changes 
to  the  State  program  are  not  enforceabi>^ 
until  approved  by  OSM,  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  oversight  of  the 
Pennsvlvania  program,  the  Director  w.il 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him. ' 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Pennsylvania  of  only 
such  provisions, 

EPA  Concurrence 

Under  30  CFR  732  17(h)(ll}(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agenr\  (EPA' 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authonty  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq  )  or  the  Clean 
Air  Act  (42  US.C.  7401  et  seq.)  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is,  therefore, 
unnecessary 

\'I.  Procedural  Determinations 

Executive  Order  12291 

On  July  12,  1984,  the  Office  of 
Managem^ent  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,4 
7  and  8  of  E.xecutive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program, 
amiendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  0MB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Depart.ment  of  the  Interior  has 
conduded  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  exient 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30CFR730.il.  732.13  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
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with  SMCRA  and  its  implementmg 

F'^derai  regulations  ar,d  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met 

National  Envimnrr.pntnl  Pn/;-v  Act 

No  environ:K-:,;ai  ::::p.ii:\  statement  is 
required  for  tliis  rule  s.nce  .sh;rtion 
702(d!  of  SMCIM  '  iO  L',S,,l.   1292'di! 
provides  that  egen':y  decis:i:.'.'.s  i;:;: 
pT.posBG  State  rttguiator>-  program 
;';-Gvisions  do  not  constitute  maior 
Federal  actions  within  the  meaning  ,:<f 
section  102(2)fC)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4;'.32(2){C). 

Paperwork  Reduction  Act 

This  rule  does  not  contBin 

information  coiiectinr.  reqiiirement^  ta-j" 
require  epproval  by  the  Offic-  of 
XVinagernent  and  Budget  under  the 
FaperwofK  Redua;cn  Ad.  44  LI.S.C. 
2507  etseq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regiilations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promui^attnl 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
roEulations. 

Lj?;!  L'f  .Subjects  m  30  CJ-'R  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  25. 1993. 
Carl  C  aoee, 

■is.sfa.Tr  Director,  Eastern  Support  Center 
For  the  reasons  set  forth  in  the 

li-aamble,  title  30,  chapter  VII, 
sjDchapter  T  of  the  Code  of  FeniTHl 
Regulations  is  ainended  as  set  forth 
below: 

"^^ART  938— PENNSYLVANIA 

1.  The  authority  citation  for  Part  938 
(xr.tinues  to  read  as  fellows: 

Authority:  30  IS  C.  1201  etseq. 

2.  SecLicn  938.15.  is  amended  by 
adding  a  nnw  paragraph  (z)  to  re?.d  a  . 
follows: 


§  938. 1 5    Approv»l  of  fffgulatory  twogratn 

■m»ndm«nt«. 

•  •  *  *  A 

(z)  The  amendment  to  the 
Pennsvl\  fi.')ia  rttguiato."^  protjrii-^r: 
i:."^■;.ral^,;ng  i..:  the  General  Rt«jui,rHments 
fur  Perni.t*  and  Permi!  Appli',,iVn,)r..s 
title  25.  Pennsyivania  Coae  Sm;  n-o!. 
86 J,7  which  ir:;:reased  tne  rwclamation 
fee  from  S5u  •.•.^  SlOC  per  acre  is 
approved,  eff^-  t.ve  i;,.!\'  t    1M3. 
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DEPARTMENT  OF  TRANSPORT ATiOfi 

Coast  Guard 

53  CFR  Part  ^M 

[CGD  91-203.  8' -204  ©1-222' 

RIN2i15-At>X),  AE03.  AF^: 

Navigation  Unoerway:  Tankers    Paija' 
Suspension  o*  Effectiveness 

AGENCv,  cMs'  (,uard.  DOT. 

ACTION:  Final  rule;  partial  suspension  of 

fcffp'tiveness. 

SUKIMARY;  The  Coast  Guard  is  partially 
suspending  the  effectiveness  of  the 
provisions  of  the  rule  p^  verr;;-  j.   he  use 
of  autopilot  equipment  ir.  Lne  navigable 
waters  of  the  United  States.  The  portion 
affected  would  have  allowed  expanded 
use  of  autopilots  in  integrated 
navigation  systems.  The  rule  is  being 
suspended  because  the  technology 
necessa^  to  implement  this  provision  is 
not  fully  developed  or  adequately 
tested. 

EFFECTIVE  DATE:  Suspension  of 
^  "<*  4  !  le)  is  effective  July  9,  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-204). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORM  ATi  ON  CONTACT: 
Ms.  Margie  G  Htgy    >;    rt  Range  Aids 
to  Navigation  Division  (G-NSR-3).  (202) 
2fi7-0415 
SUPPl-EMENTAPV  INFORMATICS. 

Draf^in^t;  InforrriatKin 

The  principal  person  involved  in 
drafting  this  document  is  Margie  G. 
Hegy,  Project  Manager. 

Discussion 

The  Coast  Guard  published  a 
proposed  rule  on  January  3. 1992,  (57 


FR  514).  a  supplemental  notice  of 
proposed  nilerrrnl-n,:  'S\"f^R]vD  on 
Octc.-'f;  :,  :'-^u-^    '■-  I'F;  4"".'-.»-.7),anda 
final  rule  on  May  10, 1993.  (58  FR 
27628)  on  the  use  of  autopilots.  New 
§  164.13(e)  of  Title  33  allows  tankers 
with  an  integrated  navigation  system 
(INS)  to  use  their  autopilot  in  certain 
traffic  separation  schemes  and  shipping 
safety  fairways  where  conventional 
autopilot  use  is  prohibited.  This 
provisin:   .•  q^  ^dded  at  the  SNPRM 
stage  becauifc  i^'.  comments  su^esting 
that  a  modem  autopilot  that  is  part  of 
an  INS  would  be  far  more  capable  and 
reliable  than  the  older  autopilots 
described  in  the  International  Maritime 
Organization  standard  referenced  in  the 
NPRM 

The  effectiveness  of  this  provision  is 
suspended  because  of  a  comment 
received  after  publication  of  the  final 
rule.  The  comment  pointed  out  that  at 
present,  INS  is  a  broad,  general  term 
tiiat  applies  to  a  wide  range  of 
shipboard  systems  that  utilize  the  input 
from  two  or  more  shipboard  sensors  to 
determine  ship's  position,  course,  and 
speed.  Currently  there  is  no 
performance  standard  for  a  shipboard 
INS  in  terms  of  acciuacy.  integrity,  or 
reliabiUty.  Although  the  Coast  Guard 
recognizes  that  the  use  of  INS  with  an 
autopilot  offers  the  potential  to  improve 
navigation  safety,  adequate  testing  and 
evaluation  of  this  technology  has  not 
been  conducted.  The  Coast  Guard 
intends  to  conduct  further  rulemaking 
concerning  necessary  testing  and 
methodology  for  certifjdng  that 
performance  standards  have  been  met 
and  will  provide  further  opportunity  for 
public  input. 

Dated:  June  29. 1993. 
W.J.  Ecker. 

Rear  Admiral,  U.S.  Coast  Guard  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services 
[FR  Doc  93-15818  Filed  7-2-93;  8.45  am) 
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AGEI>ICY;  hjivironmental  Protection 
Agency. 

action:  Final  rule 

s   mwary:  EPA  is  amending  a  rule 
issuea  on  December  22, 1992.  to 
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withdraw  a  portion  of  that  n^le  as  it 
applies  to  the  Stats  of  Washington.  The 
aquatic  hfe  criteria  for  arsenic  and 
selenium  adopted  by  VVashmgton  and 
approved  by  EPA  make  the  Federally 
promulgated  criteria  for  these  pollutants 
unnecessar.' 

EFfECTlVE  DATE:  This  amendment  is 
effect;ve  luiy  6.  1993. 
ADDRESSES:  The  administrative  record 
for  the  cor.sideriiion  of  Washington's 
revised  standards  is  available  for  public 
inspection  from  the  Environmental 
Protection  Agency,  Region  X  Office, 
Water  Di\ision,  1200  Sixth  Avenue, 
Seattle,  WA,  98101,  during  normal 
busm^^ss  ho'-rs  of  8  a.m  ;;nt;!  4  30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  K  Sabock.  Chief,  Water  Quality 
Standards  Branch  (VVH-585),  Office  of 
Water,  Environmental  Protection 
Agencv,  401  M  Street.  SW.,  Washington, 
DC  20460  The  telephone  number  is 
202-260-1.31-5 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  to  estabhs,^.  numeric  water  quality 
critena  for  those  State?  and  Territories 
that  failed  to  com  pi y  f-^lly  with  section 
303(c)(2j(B)  of  the  Clean  Water  Act  was 
published  in  the  Federal  Register  on 
December  22,  1992  (57  FR  60848). 
Federal  criteria  were  promulgated  for  12 
States  and  2  Territories,  and  these 
criteria  became  the  legally  enforceable 
water  quality  standards  in  the  named 
States  and  Territories  for  all  purposes 
and  programs  under  the  Clean  Water 
Act  on  Februar,-  5,  1993. 

As  indicated  in  the  preamble  to  the 
final  rule.  EPA  would  amend  the  rule  to 
'.vithdraw  criteria  from  the  rule  when  a 
State  adopted  and  EPA  approved 
critena  that  met  the  requirements  of  the 
Clean  Water  Act  (see  57  FR  60860).  On 
November  25,  1992,  the  State  of 
Washington  adopted  revisions  to  the 
S'ate  s  surface  water  quality  standards. 
Chapter  173-201 A  of  the  Washington 
Administrative  Code,  regarding  aquatic 
hfe  criteria  for  arsenic  and  selenium. 
The  State  adopted  criteria  identical  to 
those  promulgated  by  EPA  for  both  fresh 
and  marine  waters.  These  criteria  were 
approved  by  EPA  on  March  25, 1993. 

EPA's  promulgated  criteria  for  arsenic 
and  selenium  are  now  duplicative  of 
EPA-approved  State  criteria  and  are  no 
longer  needed  to  meet  the  requirements 
of  the  Act.  It  is  EPA's  policy  to 
withdraw  promulgated  water  quality 
standards  when  the  State  adopts  new  or 
revised  standards  which  meet  the 
requirements  of  the  Ac*  (57  FR  60848). 
Accordingly,  EPA  ;s  amending  its  rule 
promulgated  D^'  pmr^r  22, 1992,  to 
withdraw  L^e  cri'-jria  fur  arsenic  and 
selenium  for  the  protection  of  aquatic 
life  for  Washington.  Other  criteria 


promulgated  by  EPA  for  Washington 
remain  in  force. 

Washington  complied  with  the  public 
participation  requirements  in  its 
adoption  of  State  standards. 
Additionally,  because  Washington 
adopted,  and  EPA  approved,  water 
quality  criteria  for  arsenic  and  selenium 
for  the  protection  of  fresh  and  marine 
aquatic  life  identical  to  those  being 
withdrawn  in  today's  rule,  EPA  has 
determined  that  additional  pubUc 
participation  in  this  action  is 
unnecessary  and  constitutes  good  cause 
for  issuing  this  final  rule  without  notice 
and  comment.  For  the  same  reasons,  the 
Agency  has  determined  that  good  cause 
exists  to  waive  the  requirement  for  a  30- 
day  period  before  the  amendment 
becomes  effective  and  therefore  the 
amendments  will  be  immediately 
effective. 

This  action  imposes  no  new 
regulatory  requirements  but  merely 
withdraws  a  Federal  regulation. 
Therefore,  this  rule  impose^o  costs 
and  does  not  require  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  Agency  has  determined  that  this 
action  will  have  no  significant  impact 
on  a  substantial  number  of  small 
entities.  The  rule  also  does  not  impose 
any  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  40  CFR  Part  131 

Water  pollution  control,  Water  quality 
standards,  Toxic  pollutants. 

Dated:  June  8. 1993. 
Carol  M.  BroMmer, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40,  Chapter  I,  part  131  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  131— WA  FEB  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

5131.36     (Arrerded] 

2.  Section  iJi  J6(d)(14)(ii)  is 
amended  in  "Fish  and  Shellfish;  Fish" 
use  classification,  imder  the  listing  of 
applicable  criteria,  by  removing  the 
entries  "Column  Bl  and  B(2)— #2, 10  ' 
and  "Colunm  Cl— #2, 10"  in  their 
entirety  and  by  removing  "#2"  and 
"#10"  from  the  entry  for  Column  C2 

(PR  Doc.  93-15862  Filed  7-2-93;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  34,  35  and  43 

(Common  Carrief  Docket  Mo.  92-145,  FCC 
No.  93-292] 

Uniform  Systems  of  Accounts  for 
Record  Carriers 

AGENCY:  Federal  Communications 

Commission 
ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopted  a 

Report  and  Order  which  eUminates  the 
Comma.'^sion's  mles  on  a  uniform  system 
of  accounts  for  radiotelegraph  carriers 
and  a  uniform  system  of  accounts  for 
wire-telegraph  and  ocean -cable  carriers 
and  also  elim.inates  the  related  Annual 
Reports  Forms  R  and  0.  Finally,  the 
Commission  requires  record  carriers  to 
file  a  letter  each  year  on  operating 
revenues  and  communications  plant. 
We  make  these  changes  because  we  do 
not  see  a  need  for  these  record  carriers 
to  continue  accounting  under  uniform 
svstems  cf  accounts  or  to  file  extensive 
data  with  us.  These  changes  provide 
effe<:tlve  and  adaptive  regulation  for 
record  carriers  while  eliminating 
reg'alatiQns  that  are  unnecessary  or 
inimical  to  the  public  interest. 
EFFECTIVE  DATE:  October  4,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Weber,  Com.mon  Carrier  Bureau, 
Accounting  and  Audits  Division,  (202)- 
634-1861. 

SUPPLEMENTARY  INFORMATION:  The 
Commission's  Report  and  Order 
eliminates  the  accounting  systems  in 
partes  34  and  35  of  ±e  Commissions 
rales  and  also  eliminates  the  associated 
annual  reports  filing  requirements  in 
part  43  of  our  rules  Finally,  we  require 
re.:ord  carriers  with  annual  revenue  of 
over  $75  million  to  file  an  annual  letter 
which  includes  selected  information 
from  their  incom^e  statements  and 
balance  sheets. 

Paperwork  Reduction 

Public  reporting  b'lrden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response,  including 
the  tim.e  for  reviewing  instructions, 
searching  existir.g  daia  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  cf  information.  Send 
comm.<^nts  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
tiie  Federal  CommiUnicaUons 
Commission,  Records  Management 
Division,  room  234,  {Paperwork 
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Reduction  F^roject  [3O6C»-0515,l. 
VVa,shing1or.,  DC  20554,  and  to  the 
Office  cl  Nfajiagement  and  Budget. 
PapenA-ork  Ri-duction  Protect  (30Bf>- 
0515),  Washington.  DC  20503 

I.isf  of  Subjects 

■;~  CFR  P::rtl 

Reporting  and  recordkeeping 

requirements. 

4- CFR  Part  34 

Communications  common  carriers, 
Radiotelegraph,  Uniform  Systems  of 

Accounts. 

4  ■'  CFR  Part  35 

Communications  common  carriers. 
Uniform  Sy5tems  of  Accoxmts,  Wire- 
telegraph  and  ocean  cable. 

47  CFR  Part  43 

Communications  common  carriers, 
Rpporting  and  recordkeepmg 
requirements,  Telegraph. 

Federal  Communications  Commission. 
VNUliaxn  F.  Catoo, 
Acting  Secretary. 

Rule  Changes 

47  CFR  r^.rts  1,  34,  35,  and  43  are 

amended  as  foliows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1   The  authority  citation  fur  par*  I 
continues  to  read  as  follows; 

Aulhoritv-:  Sees.  4,  303.  43  Stat   1066. 
1082,  as  arr.PTKied;  47  U.S  C  154,  303; 

Implement,  5  V  S  C  552.  urJpss  rit.hprw.';s.> 
roted. 

1  Section  1.785  (a]  is  revised  to  read 
as  follows: 

§1.785    Annual  financial  reports. 

(a)  Asi  annual  financial  niport  shall  be 
filed  by  telephone  came.-s  and  affiliates 
as  required  by  p^rt  43  of  this  chapter  on 
Form  M 


§§1.793  and  1794    [Remov©d] 

2.  Sections  1  7  93  and  1  794  are 
removed, 

PART  34— {REMOVED] 

3.  Part  34  is  removed  in  its  entiretv 
PART  35— {REMOVED] 

4.  Part  35  is  removed  in  its  entirely. 

PART  43— REPORTS  OF 
COMMUNICATIONS  COMMON 
CARRIERS  AND  CERTAIN  AFFIUATES 

5.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 


,*LuLhority;  Sk,  4.  48  Stat    iO*:.6   ds 
aiiiended.  47  U  ,S  C  154,  uaiess  otherwise 
noted.  Interpret  or  apply  sees.  211,  219.  48 
Stat  1073   10"  as  amended;  47  U.S.Q  211, 

219.  220 

6.  Paxagrapns  ^aj  and  (d)  of  §43.21  are 
revised  to  read  as  follows: 

§  43.21     Annual  report*  o*  car-ie-s  a'-:: 
certain  affiliatet. 

laj  Communication  common  carriers 
having  annual  operating  revenues  in 
excess  of  $100  million,  and  certain 
companies  (as  indicated  in  paragraph  (c) 
of  this  section)  directly  or  indirectly 
controlling  such  carriers  shall  file  with 
the  Commission  annual  reports  or  an 
annual  letter  as  provided  in  this  section. 
Except  as  provided  in  paragraphs  (c).  (e) 
and  (f)  of  this  section,  each  annual 
report  required  by  this  section  shall  be 
filed  not  later  than  March  31  of  each 
year,  covering  the  preceding  calendar 
year.  It  shall  be  filed  on  the  appropriate 
report  form  prescribed  by  the 
Commission  (see  §  1.785  of  this  chapter) 
and  shall  contain  full  and  specific 
aoswara  to  all  questions  propoimded 
and  Inftmnation  requested  in  the 
currently  effective  report  forms.  The 
number  of  copies  to  be  filed  shall  be 
specified  in  the  applicable  report  form. 
At  least  one  copy  of  this  report  shall  be 
signed  on  the  signatiire  page  by  the 
responsible  accounting  officer.  A  copy 
of  each  annual  report  shall  be  as 
retained  m  the  prmcipal  office  of  the 
respondent  and  shall  be  filed  in  such 
.^nanner  to  be  readily  available  for 
reference  end  inspection. 

•  *        «         *        • 

(d)  Each  miscellaneous  common 
carrier  (as  defined  by  §  21 . 1  of  this 
chapter)  unth  operating  revenues  over 
5100  rnilaon  for  a  calendar  year  shall 
f.le  with  the  Common  Carrier  Bureau 
Chief  8  letter  showing  its  operating 
revenues  lor  that  year  and  the  value  of 
its  total  communications  plant  at  the 
end  of  that  year  Each  record  carrier 
with  operating  revenues  over  $75 
million  for  a  calendar  year  shall  file  a 
letter  showing  seiet.1ed  income 
statement  and  balance  sheet  items  for 
that  year  with  the  Common  Carrier 
Bureau  Chief  These  letters  must  be  filed 
by  March  31  of  the  following  year. 

•  •        •        «        ■ 

(FR  IXk   t,^-i5787  Filed  7-2-93;  8:45  am] 
muxo  CODE  mj-ci-M 


47  CFR  Parts  61,  64  and  6S 

[CC  Docket  No  9^ i^V  FCC  93--.. 254' 


Tartffi.-ig  Requirements  *o 
Name  and  .Address 


Bi 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

sjMMAPy;  On  May  13,  1993,  the 
Commission  adopted  a  Second  Report 
and  Order  establishing  rules  requiring 
local  exchange  carriers  to  provide 
billing  name  and  address  information 
on  a  common  carrier  basis  to 
telecommunications  service  providers 
for  billing  piuposes.  This  will  enable 
telecommunications  service  providers 
without  billing  and  collection 
agreements  with  local  exchange  carriers 
to  perform  their  own  billing  and 
coUection,  thus  improving  competition 
in  the  market  for  billing  and  collection 
services.  The  Commission  also  adopted 
rules  limiting  billing  name  and  address 
disclosure  to  telecommunications 
service  providers  and  prohibit  use  of 
billing  name  and  address  information 
for  purposes  other  than  billing  for 
telecommunications  services.  These 
rules  are  designed  to  protect  the  privacy 


ErFF'Ci"!VE  DA-'E 


•too') 


F0«1  F'U'^'MER  INFORMA^ON  CONTACT: 

Steven  Spaeth,  Tariff  Division,  Common 

Carrier  F<'jr«a\;   ''202^  «^''2-f'^T7, 

8UPPLEME.NTARV  INFORMATION.  ThlS  Is  a 

summary  of  the  Commission's  Second 
Report  and  Order  adopted  May  13, 
1993,  and  released  June  9, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  PubUc  Reference  Room  (room  230). 
1919  M  St.,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  suite  140.  2100  M 
Street,  NW.,  Washington,  DC  20037. 

Regulatory  Flexibility  Analysis:  We 
have  determined  that  section  605(b)  of 
the  Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  605(b),  does  not  apply  to  these 
rules  because  they  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  definition  of  a  "small  entity"  in 
section  3  of  the  Small  Business  Act 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Although  some 
of  the  local  exchange  carriers  that  will 
be  affected  are  very  small,  local 
exchange  carriers  do  not  qualify  as 
small  entities  because  they  have  a 
nationwide  monopoly  on  ubiquitous 
access  to  the  subscribers  in  their  service 
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area  The  Corr.mission  has  also  found  all 
exchange  earner?  to  be  dominant  in  its 
competitive  rarrier  proceeding.  See  85 
FCC  2d  1,  23-24  (1980'  To  the  extent 
that  small  telephone  companies  will  be 
affected  bv  these  niles  we  hereby 
certi^  that  these  rules  will  not  have  a 
significar.t  effect  on  a  substantial 
number  cf    small  entities  " 

Summary  of  Reporl  and  Order 

Jii.nt  use  cards  are  calling  cards 
issued  by  local  exchange  carriers  (LECs) 
whi(  h  can  be  used  to  charge  both  local 
and  long  distance  calls.  Interexchange 
carriers  need  billing  name  and  address 
(BNA)  information  to  bill  for  calls  made 
with  joint  use  cards,  as  well  as  third 
party  or  collect  calls.  The  Commission's 
Second  Report  and  Order  requires  local 
exchange  carriers  to  provide  their 
customers'  billing  name  and  address 
informaMvon  to  interexchange  carriers 
and  otner  telecommunications  service 
providers  on  a  common  carrier  basis  for 
this  purpose  The  Second  Report  and 
Order  am.eLds  the  access  charge  rules  to 
provide  a  separate  rate  element  for 
billing  name  and  address  information, 
but  otherwise  pr^sscribes  no  rate 
structure  for  BNA,  so  that  local 
exchange  carriers  will  have  the 
flexibihty  they  need  to  meet  their 
customers'  needs. 

Requiring  provision  of  BNA 
information  on  a  common  carrier  basis 
makes  the  market  for  billing  and 
collection  services  more  competitive  by 
ensuring  that  interexchange  carriers  and 
other  telecommunications  service 
providers  can  perform  their  own  billing 
and  collection.  The  Second  Report  and 
Order  strikes  an  optimal  balance 
between  interexchange  carriers' 
interests  in  being  able  to  perform  their 
own  billing  and  collection,  and  the 
privacy  interests  of  end  users,  without 
being  unduly  burdensome  to  the  local 
exchange  carriers. 

Localexchange  carriers  collect. 
maintain,  and  update  BNA  information 
as  part  of  their  exchange  access  service. 
Therefore,  BNA  is  incidental  to  a 
communications  service  within  the 
meaning  of  sections  3(a)  and  3(h)  of  the 
communications  ad.  In  addition,  only 
Local  exchange  carriers  have  access  to 
accurate,  up-to-date  BNA  information. 
Therefore,  the  draft  order  would  treat 
BN.\  as  a  common  carrier  service. 

Because  widespread  disclosure  of 
BNA  information  could  conflict  with 
customers'  reasonable  expectations  of 
pnvary.  the  item  limits  BNA  disclosure, 
thus  safeguarding  these  expectations. 
First,  liX^I  exchange  earners  may  not 
re!ea,se  BNA  information  for  any  use 
other  than  billing  and  collection,  and  to 
no  one  other  than  interexchange  carriers 


and  other  telecommunications  service 
providers,  and  their  authorized  billing 
and  collection  agents.  Secondly,  local 
exchange  carriers  must  notify  their 
subscribers  that  when  subscribers  use  a 
local  exchange  carrier  joint  use  card  or 
accept  a  collect  or  third  party  call,  their 
BNA  may  be  disclosed  to  the  serving 
interexchange  carriers  and  other 
telecommunications  service  providers  to 
facilitate  billing.  We  expect  this 
notification  to  serve  two  purposes.  First, 
it  will  minimize  intrusion  on  privacy 
because  subscribers  will  be  on  notice 
that  their  BNA  will  be  released  to 
telecommunications  providers 
whenever  they  use  their  joint  use  cards 
or  their  local  exchange  account  to  pay 
for  telecommunications  services. 
Second,  this  procedure  should  reduce 
some  local  exchange  carriers'  concerns 
that  end  users  may  be  confused  or 
surprised  when  they  receive  a  bill  from 
a  non-local  exchange  carrier  company. 

As  a  further  precaution,  local 
exchange  carriers  are  prohibited  from 
releasing  the  BNA  information 
associated  with  unlisted  and 
unpublished  telephone  numbers 
without  the  customer's  consent.  In 
addition  to  the  notification  requirement 
established  above,  we  also  require  LECs 
to  obtain  a  one-time  written 
authorization  for  BNA  disclosure  from 
existing  and  future  LEC  cardholders 
having  unpublished  or  unlisted 
numbers.  With  respect  to  third  party 
and  collect  calls,  customers  are  given  an 
opportunity  to  accept  or  reject  charges 
to  their  line  accounts  prior  to  the 
completion  oftho.se  calls,  and  no  BNA 
is  released  if  the  subscriber  refuses  the 
call.  We  conclude  that  this  opportunity 
to  refuse  a  call  is  sufficient  to  protect 
from  unwanted  disclosure  the  BNA  of 
end  users  with  unpublished  or  unlisted 
numbers.  Accordingly,  we  need  not 
adopt  any  additional  safeguards  to 
protect  unlisted  or  unpublished  BNA 
with  respect  to  collect  or  third  party 
calls. 

Conclusion 

In  this  Report  and  Order,  we  require 
LECs  to  provide  BNA  for  their  LEC  joint 
use  calling  cards  pursuant  to  title  II  in 
order  to  ensure  that  BNA  is  provided  in 
a  non-discriminatory  marmer  at  just  and 
reasonable  rates.  Because  of  the  variety 
of  ways  in  which  it  is  possible  to  offer 
BNA,  we  do  not  believe  it  is  necessary 
to  impose  a  uniform  method  of 
providing  the  service  or  a  uniform  rate 
structure.  In  order  to  balance  the 
privacy  concerns  of  end  users  with  the 
telecommunications  providers'  need  to 
obtain  payment  for  their  services,  we 
require  that  LECs  disclose  BN.^  to  IXCs 
and  enhanced  and  information  service 


providers  and  their  authorized  ai;ei;'s 
for  the  limited  purpose  of  billing  end 
u.sers  for  telecommunication  services 
charged  to  their  LEC  calling  cards.  In 
addition,  we  mandate  a  one-time 
notification  requirement  to  all  end  users 
that  BNW  for  their  LEC  card  will  be 
disclosed  for  billing  purposes  and  we 
require  the  LECs  to  secure  authorization 
for  BNA  disclosure  from  those  end  users 
with  unlisted  or  unpublished  numbers. 

Ordering  Clauses 

Accordingly.  /{ is  ordered.  That  the 
policies,  rules  and  requirements  set 
forth  herein  are  adopted. 

I(  IS  further  ordered,  That  pursuant  to 
authority  contained  in  sections  1,  4  and 
201-205  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  154, 
and  201-205,  parts  61,  64,  and  69  of  the 
Commission's  Rules,  47  CFR  part  61,  64 
69,  are  amended  as  set  forth  below. 

It  is  further  ordered,  That  all  local 
exchange  carriers  that  have  issued  local 
exchange  carrier  joint  use  calling  cards 
as  defined  by  this  Order  SHALL  FILE, 
within  90  days  of  the  release  of  this 
Order,  tariff  revisions  to  become 
effective  on  45  days'  notice  that  are 
consistent  with  this  Order.  For  these 
purposes  we  waive  §61.58  and  61.59  of 
the  Commission's  Rules,  47  CFR  61.58, 
61.59,  and  assign  Special  Permission 
No.  93-398. 

/( is  further  ordered.  That  all  local 
exchange  carriers  that  have  issued  local 
exchange  carrier  joint  use  calling  cards 
as  defined  by  this  Order  SHALL 
PROVIDE  notification  as  required  by 
this  Order  to  their  subscribers,  within 
60  days  of  the  release  of  this  Order. 
Furthermore,  all  local  exchange  carriers 
that  have  issued  local  exchange  carrier 
joint  use  calling  cards  as  defined  by  this 
Order  SHALL  OBTAIN  consent  from 
their  joint  use  calling  card  subscribers 
with  unlisted  or  unpublished  telephone 
numbers  for  disclosure  of  their  billing 
name  and  address  information  for 
billing  purposes,  within  60  days  of  the 
release  of  this  Order. 

It  is  further  ordered,  That  the 
provisions  in  this  Second  Report  and 
Order  wii'  be  effective  August  5,  1993. 

List  of  Subjects 

47  CFR  Part  6] 

Communications  common  carriers. 

Tariffs, 

47  CFF  Part  64 

Communications  common  carriers, 
Miscellaneous  rules  relating  to  common 
carriers. 

4  7  CFR  Part  69 

Communications  common  carriers, 
Access  charges. 
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Rulcss;  Amendments  to  the  Code  of 
Federal  Regulations 

Title  47  of  the  CFR,  parts  61 ,  64   an, 

69  are  amended  as  f(illows 

PART  61— TARIFFS 

1.  The  auttionty  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4.  48  Stat.  1066.  as 
amended;  47  U.S.C.  154. 

2.  Section  61.42  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (e)(l)(vi)  and  adding  in  its 
place  ";  and",  and  adding  paragraph 
61.42(e){l)(vii)  to  read  as  follows: 

§61.42     Pr'cs  tap  baskets  fend  se.'.\-:» 
categories 

lej  '    *    • 

(D*  •  • 

(vii)  Billing  name  and  address,  as 
described  in  §69.128  of  this  chapter. 


PART  64— MISCELLANEOUS  RULES 
REL&T'NG  TO  COMMON  CARRIERS 

3.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted. 

4,  Section  64.1201  is  added  to  read  as 

follows: 

§64,1201     Rest'^ctions  on  billing  name  and 
adaress  dssciosye. 
(a)  As  used  in  this  section: 

(1)  The  term  billing  name  and  address 
means  the  name  and  address  provided 
to  a  local  exchange  company  by  each  of 
its  local  exchange  customers  to  which 
the  local  exchange  company  directs  bills 
for  its  services. 

(2)  The  term  telecommunications 
sprv/re  provider  means  interexchange 
carriers,  operator  service  providers, 
enhanced  service  providers,  and  any 
other  provider  of  telecommunications 
services. 

(3)  The  term  authorized  billing  agent 
means  a  third  party  hired  by  a 
telecommunications  service  provider  to 
perform  billing  and  collection  services 
fuT  the  telecommunications  service 
provider 

(4)  Tht'  tPirn  bulk  basis  means  billing 
name  and  address  information  for  all 
the  local  exchange  .service  subscribers  of 
a  local  exchange  carrier. 

(5)  The  term  LEC  joint  use  card  means 
a  calling  card  bearing  an  account 
number  assigned  by  a  local  exchange 
carrier,  used  for  the  "services  of  the  local 
exchange  earner  and  a  designated 
interexchange  carrier,  and  validated  by 
access  to  data  maintained  by  the  local 
exchange  carrier. 


(f! "i  Ni)  icK.al  exchange  carrier 
provniirig  billing  name  and  address 
shiil  dis(  lose  billing  name  and  address 
information  to  any  party  other  than  a 
telecommunications  service  provider  or 
an  authorized  billing  and  collection 
agent  of  a  telecommunications  service 
provider. 

(c)  No  telecommunications  service 
provider  or  authorized  billing  and 
collection  agent  of  a 
telecommunications  service  provider 
shall  use  billing  name  and  address 
information  for  any  purpose  other  than 
billing  customers  for  using 
telecommunications  services  of  that 
service  provider  and  collecting  amount 
due. 

(d)(1)  No  local  exchange  carrier  shall 
disclose  billing  name  and  address 
information  on  a  bulk  basis. 

(2)  Nothing  in  paragraph  (d)(1)  of  this 
section  shall  preclude  local  exchange 
carriers  from  providing  to  an 
interexchange  carrier  the  billing  name 
and  address  information  for  all 
customers  presubscribed  to  that 
interexchange  carrier. 

(e)(1)  All  local  exchange  carriers 
providing  billing  name  and  address 
information  shall  notify  their 
subscribers  that: 

(i)  The  subscriber's  billing  name  and 
address  will  be  disclosed,  pursuant  to 
Policies  and  Rules  Concerning  Local 
Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards, 
CC  Docket  No.  91-115,  FCC  93-254, 
adopted  May  13. 1993,  whenever  the 
subscriber  uses  a  LEC  joint  use  card  to 
pay  for  services  obtained  from  the 
telecommunications  service  provider, 
and 

(ii)  The  subscriber's  billing  name  and 
address  will  be  disclosed,  pursuant  to 
Policies  and  Rules  Concerning  Local 
Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards, 
CC  Docket  No.  91-115,  FCC  93-254. 
adopted  May  13,  1993,  whenever  the 
subscriber  accepts  a  third  party  or 
collect  call  to  a  telephone  station 
provided  by  the  LEC  to  the  subscriber. 

(2)  All  local  exchange  carriers  shall 
obtain  from  subscribers  with  local 
exchange  carrier  joint  use  cards  who 
also  have  unlisted  or  unpublished 
telephone  numbers  written  consent  for 
disclosure  of  the  billing  name  and 
address  information  associated  with  the 
local  exchange  carrier  joint  use  card 
account  before  disclosing  such 
information  pursuant  to  Policies  and 
Rules  Concerning  Local  Exchange 
Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards, 
CC  Docket  No.  91-115,  FCC  93-254. 
adopted  May  13, 1993. 


(3)  Paragraphs  (e)(1)  and  (e)(2)  of  this 
section  do  not  apply  to  disclosure  of 
billing  name  and  address  information  in 
the  circumstances  described  in 
paragraph  (d)(2)  of  this  section. 

FAR'  6^-ACC£SS  ChAflGES 

5.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sec.  4. 48  Stat.  1066.  as 
amended;  47  U.S.C.  154. 

6.  Section  69.128  is  added  to  read  as 
follows: 

§69.128    Billing  name  anu  addrMS. 

Appropriate  subelements  shall  be 
established  for  the  use  of  equipment  or 
facilities  that  are  associated  with 
offerings  of  billing  name  and  address. 

7.  Paragraph  (b)  of  §  69.307  is 
redesignated  as  paragraph  (c),  and  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§69.307    &e..e.'ai  support  facilities. 

•  •         •         •         • 

(b)  General  purpose  computer 
investment  used  in  the  provision  of  the 
billing  name  and  address  element  at 
§  69.128  shall  be  assigned  to  that 
element. 

•  •        •        •        • 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

|FR  Doc.  93-15788  Filed  7-2-93;  8:45  am] 
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47  CFR  Parts  61,  65  and  69 

[CC  Docket  No.  92-135;  FCC  93-253] 

Reform  for  .  c  :a  Exchange  Carriers 
Subject  to  Rate  of  Return  Regulation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  May  13, 1993  the 
Commission  adopted  a  Report  and 
Order  establishing  rules  affecting  rate  of 
return  regulated  local  exchange  carriers. 
The  proceeding  established  optional 
regulatory  reforms  that  compliment  the 
price  cap  system  applicable  to  the 
largest  local  exchange  carriers,  by 
providing  incentives  for  smaller 
companies  to  become  more  efficient  and 
by  encouraging  technological 
development.  Because  these  smaller 
companies  provide  service  primarily  to 
rural  areas,  these  options  will  help  bring 
ratepayer  benefits  gained  from  incentive 
regulations  to  rural  Americans  as  well 
as  urban  populations  served  by  the 
largest  carriers.  These  options  also 
reduce  administrative  burdens,  and 


36146  Federal  Register  .    Vol    58,  No.  127  /  Tuesday,  July  6,  1993  /  Rules  and  Regulations 


increase  flexibuity,  whiie  continuing  to 
assure  high  sen.-ice  quality  and 
universal  sep.-ice  at  reasonable  rates. 
The  Commission  therefore  established  a 
contix''.uum  of  options  to  be  made 
a',  diiable  to  the  over  1300  carriers  not 
requ.'ed  to  be  regulated  under  price 
caps 

EFFECTIVE  DATE;  A>.k-.-St  5.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
.\r,a.'HW  .Mu^itz  .\;tcmey  Advisor, 
Tariff  Division,  Common  Carrier 
BureaM,  (2021  fi32-6Ql' 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

SLT  -  arv  -■'  ■'>'  (  .  mmission's  Report 
ani  Urct-  dJ-;,ted  May  13, 1993.  and 
released  June  11. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Public  Reference  Room  (room  230). 
1919  M  St.,  N\V.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcript  Service  (202)  857-3800  1919 
M  Street,  N\V,.  suite  246.  Washington, 
DC  20554. 

Paperwork  Reduction  Analysis 

Public  reporting  for  this  collection  of 
information  is  estimated  to  average  833 
hours  per  service  quality  response  and 
10  hours  per  infrastructure  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewring  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Records  Management 
Division,  room  234,  Paperwork 
Reduction  Project  (3060-0510). 
Washington,  DC  20554  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3060-0510), 
Washington.  DC  20503 

Regulatory  Flexibility  Analysis 

We  have  determined  that  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980.  5  U.S.C.  605(b).  does  not  apply 
to  these  rules  because  they  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  definition  of  a  "small  entity"  in 
section  3  of  the  Small  Business  Act 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Although  some 
of  the  local  exchange  carriers  that  will 
be  affected  are  very  small,  local 
exchange  companies  do  not  qualify  as 
small  entities  because  Lhey  have  a 
nationwide  monopoly  on  ubiquitous 


access  to  the  subscribers  tn  their  service 
area.  Additionally,  the  regulatory 
regimes  established  by  these  rules  are 
both  optional  and  less  burdensome  than 
existing  requirements.  The  Commission 
has  also  found  all  exchange  carriers  to 
be  dominant  in  its  competitive  earner 
proceeding.  See  85  FCC  2d  1.  23-24 
(1980).  To  the  extent  that  small 
telephone  companies  will  be  affected  by 
these  rules,  we  hereby  certify  that  these 
rules  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  "small  entities."  Although  wo  do  not 
find  that  the  Regulatory  Flexibility  Act 
is  applicable  to  this  proceeding,  this 
Commission  has  an  ongoing  concern 
with  the  effect  of  its  rules  and  regulation 
on  small  business  and  the  customers  of 
the  regulated  carriers  as  is  evidenced  by 
this  proceeding. 
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The  more  man  1300  local  exchange 
carriers  that  do  not  participate  in  price 
caps  represent  approximately  6  percent 
of  the  LEC  industry.  These  companies 
range  in  size  from  less  than  100  to  more 
than  1  million  access  lines.  These 
carriers  have  resisted  the  price  caps 
option  for  a  number  of  reasons, 
including:  unwillingness  to  assume  the 
risks,  inability  to  spread  the  risks;  and, 
discomfort  with  the  administrative 
complexity  of  price  caps. 

Therefore,  the  Report  and  Order 
establishes  three  options  that,  together 
with  price  caps,  would  establish  a 
continuum  of  regulatory  options.  The 
continuum  extends  from  traditional, 
basic  rate  of  return  regulation  to  full 
price  caps.  As  a  carrier  proceeds  along 
the  continuum,  the  risks  and  potential 
rewards  increase. 

The  option  offering  the  least  risk- 
traditional,  basic  rate  of  return — would 
be  applicable  to  the  National  Exchange 
Carrier  Association  (NECA)  and  any 
company  that  does  not  elect  another 
option.  This  form  of  regulation  would 
differ  from  the  present  methods  in  two 
major  aspects.  First,  as  proposed,  a 
filing  entity  other  than  NECA  could,  at 
its  option,  file  tariffs  every  two  years 
instead  of  annually.  Second,  the 
Common  Carrier  Bureau  could 
introduce,  as  a  further  option,  greater 
reliance  on  historical  costs  and  simple 
extrapolations  made  from  historical 
costs. 

The  next  level  along  the  continuum 
would  be  available  to  small  telephone 
companies  serving  50.000  access  lines 
or  less,  with  gross  annual  revenues  of 
$40  million  and  less.  Such  companies 
that  do  not  participate  in  the  NECA 
pools  would  be  able  to  file  tariffs  for  ell 
interstate  rates  based  on  histoncal  costs 
for  two-year  periods.  Under  existing 


mles,  these  carriers  may  file  suc.n  'anffs 
for  traffic  sensiti%'e  rates  only.  With  trie 
exception  of  subscriber  hne  charges,  no 
cost  support  would  have  to  be  filed  witli 
the  tariffs,  however,  the  information 
would  '"^  available  upon  request  of  the 
Commission  or  interested  parties.  We 
believe  ratepayers  would  reap  the  full 
benefi's  of  reduced  costs  by  lower  rate 
reflected  in  biennial  tariff  filings. 

Third,  the  Commission  adopted  an 
optional  incentive  plan  open  to  all  LECs 
outside  of  the  N'EC^  pools.  Under  the 
optional  incentive  plan,  carriers  would 
file  tariffs  every  two  years.  Cost  support 
showings  would  be  based  on  historical, 
rtither  than  projected,  costs.  The 
earr^mgs  bond  would  be  150  basis 
points  above  and  75  basis  points  below 
the  rate  of  return  authorized  by  the 
Commission.  Pricing  flexibility  would 
be  pursuant  to  rules  similar  to  those 
used  in  price  caps  Ratepayers  would 
benefit  by  rate  reductions  reflecting  the 
cost  reductions  of  the  historical  period. 

The  final  step  in  the  continuum  is  the 
previouslv-adopted  price  cap  regulation 
plan 

Ordering  Clauses 

Accordingly,  It  is  ordered  that, 
Pursuant  to  sections  4(i).  4(j),  201-205, 

303lr),  and  403  of  the  Communications 
Act  of  1934.  47  U.S.C.  154(i),  154(j), 
201-205,  303(r),  403.  part  61,  part  65, 
and  part  69,  and  §§61.38,  61.39,  61.50. 
61  58,  65  700,  and  69.3,  are  amended  as 
set  forth  below 

It  is  further  ordered,  Thcit  this  Report 
and  Order  will  be  effective  thirty  days 
after  publication  in  the  Federal 
Register 

List  of  Subjects 

47CFRPart61 

Communications  common  carriers. 
Tariffs. 

47  CFH  Partes 

Communications  common  carriers. 
Interstate  rate  of  return  prescription  and 
methodologies. 

47CFR  Part69 

Access  charges,  Communications 

com..mon  carriers. 

Rules 

Amendments  to  the  Code  of  Federal 
Regulations 

Title  47  of  the  CFR,  parts  61.  65,  and 

69  are  amended  as  follows; 

PART  61— TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows; 
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Authority,  Sec  4.  48  Stat.  1066,  as 
a-nended,  47  US.C.  154  Interpret  or  apply 
Se<:,  203,  48  Stat.  1070,  47  US.C.  203, 

2,  Section  61  3  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§61.3    Ogflnltiont. 

•  tt         *  •         • 

(e)  Base  pf-rioci  For  carriers  subject  to 
§§61  41-61.49,  ;he  12-irjonth  period 
ending  six  monlhs  prior  to  the  effective 
date  of  annual  price  cap  tariffs,  or  for 
carriers  regulated  under  §  61.50,  the  24- 
month  period  ending  six  months  prior 
to  the  effective  date  of  biennial  optional 
incentive  plan  tariffs 

•  •        •        •        * 

3,  Section  61.38  is  amended  by 
revising  paragraph  (a)  to  read  as  foUov^rs: 

§  61 .38    Supporting  Information  to  b« 
submitted  witti  letters  of  transmittal 

aj  :i<:''-pe.  This  section  applies  to 
domiaaiit  carriers  whose  gross  annual 
revenue  exceed  $500,000  for  the  most 
recent  12  mo.nth  penod  of  operations  or 
are  estimated  to  e.xceed  $500,000  for  a 
representative  12  month  period.  Local 
exchange  carriers  serving  50,000  or 
ft-wer  act  ess  lines  in  a  given  study  area 
that  are  described  as  subset  3  carriers  in 
§  69  602  of  this  chapter  may  submit 
.Access  Tariff  filings  for  that  study  area 
pursuant  to  either  this  section  or 
§  5139.  However,  the  Commission  may 
require  any  carrier  to  submit  such 
information  as  may  be  necessary  for  a 
revievk-  of  a  tanff  filing.  This  section 
(other  than  the  preceding  sentence  of 
this  paragraph)  shall  not  apply  to  tariff 
filings  proposing  rates  for  services 
identified  in  §  61  42  (a),  (b).  (d),  (e),  and 
(g),  promotional  offerings  that  relate  to 
services  subject  to  price  cap  regulation, 
tariff  filings  proposing  rates  for  services 
identified  in  §61,50,  or  to  tariff  filings. 
othor  than  promotional  filings,  filed  on 
14  days'  notice  pursuant  to  §  61.58(c)(6). 

•  •        •         •         • 

4,  Section  61,39  is  amended  by 
revising  paragraphs  (a)  and  iT^i  an.l 
adding  a  new  paragraph,s  i.ii  and  i*  j  t,,j 
read  as  follows: 

§61.39    Optional  •upporting  Information  to 
b«  submitted  with  (ettera  of  transmittal  for 
Access  Tariff  filings  effective  on  or  after 
April  1, 1989,  by  local  exchange  carriers 
serving  50,000  or  fewer  access  lines  in  a 
given  study  area  that  are  descr»t>ed  as 
subset  3  carriers  In  §  69.602. 

(a)  Scope  This  section  provides  for  an 
optional  method  of  filing  for  any  local 
ex'change  carrier  that  is  described  as 
subset  3  carrier  in  §  69.602  of  this 
chapter,  which  elects  to  issue  its  own 
Access  Tariff  for  a  period  commencing 
on  or  after  Apnl  1,  1989,  and  which 
serves  50,000  or  fewer  access  Lines  m  a 


study  area  as  determined  under 
§  36.61  lia)(8)  of  this  chapter.  However, 
the  Commission  may  require  any  carrier 
to  submit  such  information  as  may  be 
ni'cessary  for  review  of  a  tariff  filing. 
This  section  (other  than  the  preceding 
sentence  of  this  paragraph)  shall  not 
apply  to  tariff  filings  proposing  rates  for 
services  identified  in  §  61.42(d),  (e)  and 
(g),  which  filings  are  submitted  by 
carriers  subject  to  price  cap  regulation, 
or  to  tariff  filings  proposing  rates  for 
services  identified  in  §61.50,  which 
filings  are  submitted  by  carriers  subject 
to  optional  incentive  regulation, 

(bj  Explanation  and  data  supporting 
tariff  changes.  The  material  to  be 
submitted  to  either  a  tariff  change  or  a 
new  tariff  which  affects  rates  or  charges 
must  include  an  explanation  of  the 
filing  in  the  transmittal  as  required  by 
§61.33.  The  basis  for  ratemaking  must 
comply  with  the  following 
requirements.  Except  as  provided  in 
paragraph  (b)(5)  of  this  section,  it  is  not 
necessary  to  submit  this  supporting  data 
at  the  time  of  filing.  However,  the  local 
exchange  carrier  should  be  prepared  to 
submit  the  data  promptly  upon 
reasonable  request  by  the  Commission 
or  interested  parties. 

(1)  For  a  tariff  change,  the  local 
exchange  carrier  that  is  a  cost  schedule 
carrier  must  propose  Tariff  Sensitive 
rates  based  on  the  following: 

(i)  For  the  first  period,  a  cost  of 
service  study  for  Traffic  Sensitive 
elements  for  the  most  recent  12  month 
period  with  related  demand  for  the 
same  period. 

(ii)  For  subsequent  filings,  a  cost  of 
service  study  for  Traffic  Sensitive 
elements  for  the  total  period  since  the 
local  exchange  carrier's  last  annual 
filing,  with  related  demand  for  the  same 
period. 

(2)  For  a  tariff  change,  the  local 
exchange  company  that  is  an  average 
schedule  carrier  must  propose  Traffic 
Sensitive  rates  based  on  the  following: 

(i)  For  the  first  period,  the  local 
exchange  carrier's  most  recent  annual 
Traffic  Sensitive  settlement  from  the 
National  Exchange  Carrier  Association 
pool. 

(ii)  For  subsequent  filings,  an  amount 
calculated  to  reflect  the  Traffic  Sensitive 
average  schedule  pool  settlement  the 
carrier  would  have  received  if  the 
carrier  had  continued  to  participate, 
based  upon  the  most  recent  average 
schedule  formulas  approved  by  the 
Commission. 

(3)  For  a  tariff  change,  the  local 
exchange  carrier  that  is  a  cost  schedule 
carrier  must  propose  Common  Line 
rites  based  on  the  following: 

(i)  For  the  first  period  the  Carrier 
Common  Line  revenue  requirement 


shall  be  determined  by  a  cost  of  service 
study  for  the  most  recent  12  month 
f)eriod.  The  Carrier  Common  Line 
revenue  requirement  shall  be  divided  by 
a  factor  equal  to  the  demand  over  the 
preceding  12-month  period,  multiplied 
by  the  ratio  of  Carrier  Common  Line 
minutes  of  use  during  the  most  recent 
12-month  period  over  Carrier  Common 
Line  minutes  of  use  in  the  preceding  12- 
month  period. 

(ii)  For  subsequent  fiUngs,  the  Carrier 
Common  Line  revenue  requirement 
shall  be  determined  by  a  cost  of  service 
study  for  the  total  period  since  the 
carrier's  last  biennial  access  filing.  The 
Carrier  Common  Line  revenue 
requirement  determined  in  this  manner 
shall  be  divided  by  a  factor  equal  to  the 
demand  over  the  preceding  12-month 
period,  multiplied  by  the  ratio  of  Carrier 
Common  Line  minutes  of  use  during  the 
most  recent  12-month  period  over 
Carrier  Common  Line  minutes  of  use  in 
the  preceding  12-month  period. 

(4)  For  a  tariff  change,  the  local 
exchange  carrier  which  is  an  average 
schedule  carrier  must  propose  common 
line  rates  based  on  the  following: 

(i)  For  the  first  period,  the  local 
exchange  carrier's  most  recent  annual 
Common  Line  settlement  from  the 
National  Exchange  Carrier  Association 
that  is  conclusively  binding  upon  the 
carrier  and  the  Association.  This  carrier 
common  line  settlement  amount  shall 
be  divided  by  a  factor  equal  to  the 
demand  over  the  preceding  12-month 
period,  multiplied  by  the  ratio  of  Carrier 
Common  Line  minutes  of  use  during  the 
most  recent  12-month  period  over 
Carrier  Common  Line  minutes  of  use  in 
the  preceding  12-month  period. 

(ii)  For  subsequent  fihngs,  an  amount 
calculated  to  reflect  the  average 
schedule  pools  settlement  the  carrier 
would  have  received  if  the  carrier  had 
continued  to  participate,  based  upon  the 
most  recent  average  schedule  Common 
Line  formulas  approved  by  the 
Commission.  This  amount  shall  be 
divided  by  a  factor  equal  to  the  demand 
over  the  preceding  12-month  period, 
multiphed  by  the  ratio  of  Carrier 
Common  Line  minutes  of  use  during  the 
most  recent  12-month  period  over 
Carrier  Common  Line  minutes  of  use  in 
the  preceding  12-month  period. 

(5)  For  End  User  Common  Line 
charges  included  in  a  tariff  pursuant  to 
this  Section,  the  local  exchange  carrier 
must  provide  supporting  information  for 
the  two-year  historical  period  with  its 
letter  of  transmittal  in  accordance  with 
§61.38. 

•        •        •        •        • 

(d)  Rates  for  a  new  service  that  is  the 
same  as  that  offered  by  a  price  cap 


36148  Federal  Register  /  Vol.  58,  No.  127  /  Tuesdav,  July  6,  1993  /  Rules  and  Regulations 


UMI 


regulated  local  exchange  rarr-ie' 
providing  service  in  an  ad;acent  serving 
area  are  deemed  presumptively  lawful, 
if  the  proposed  rates,  m  the  aggrsgate, 
are  no  greater  than  the  ra'es  established 
by  the  price  cap  local  exchange  carrier. 
Tariff  filings  made  pursuant  to  this 
paragraph  must  include  the  following: 

(1)  A  bnef  explanation  of  why  the 
service  is  like  an  existing  service  offered 
by  a  geographically  adjacent  price  cap 
regulated  local  exchange  carrier;  and 

(2)  Data  to  establish  compliance  with 
this  subsection  Lhat,  in  aggregate,  the 
proposed  rates  for  the  new  service  are 
no  greater  than  those  in  effect  for  the 
same  or  comparable  service  offered  by 
that  same  geographically  adjacent  price 
cap  regulated  local  exchange  carrier. 
Com.pliance  may  be  shown  through 
submission  of  applicable  tariff  pages  of 
the  ad;acent  earner;  a  showing  that  the 
serving  areas  are  adjacent;  any  necessary 
explanations  and  work  sheets. 

(e)  Average  sciiedule  companies  filing 
pxirsuant  to  this  Section  shall  retain 
their  status  as  average  schedule 
companies. 

5  Section  61.45  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows- 

§  61 .45    Ad|ustm«rta  to  tTte  PCI  <or  local 
•xchang*  carriers. 

«         •         •         •         • 

(d)*  •  • 

(2)  Local  exchange  carriers  specified 
in  §61  41  (aj(2)  or  (a)(3)  shall  also  make 
such  temporarv'  exogenous  cost  changes 
as  mav  be  necessary  to  reduce  PQs  to 
give  f'^ii  effect  to  any  sharing  of  base 
period  earnings  re<juired  by  the  sharing 
mechanism  set  forth  in  the 
Comm.ission  s  Second  Report  and  Order 
in  Com.mon  carrier  Docket  No.  87-313, 
FCC  90-314,  adopted  September  19, 
1990  Such  exogenous  cost  changes 
shall  include  interest,  computed  at  the 
prescnbed  rate  of  return,  from  the  day 
after  the  end  of  the  period  giving  rise  to 
the  adjustment,  to  the  midpoint  of  the 
period  when  the  adjustment  is  in  effect. 
•        •        *        •        t 

6.  Section  61  50  is  revised  to  read  as 
follows: 

§61.50    Scop«:  Optional  ircantiva 
ragulation  tof  rata  of  ratum  local  exchange 
carriars. 

(a)  This  section  shall  apply  on  an 
elective  basis,  to  local  exchange  carriers 
for  either  traffic  sensitive  rates  only  or 
for  both  traffic  sensitive  and  common 
line  rates  Carriers  electing  the  plan  for 
traffic  sensitive  rates  only  must 
participate  m  the  Association  common 
line  pool.  Affiliation  with  average 
schedule  companies  shall  not  bar  a 
carrier  from  elertmg  optional  incentive 


regulation  provided  the  carrier  is 
otherwise  eligible. 

(b)  If  a  telephone  company,  or  any  one 
of  a  group  of  affiliated  telephone 
companies,  files  an  optional  incentive 
regulation  tariff  in  one  study  area,  that 
telephone  company  and  Us  affiliates, 
except  its  average  schedule  affiliates. 
must  file  incentive  plan  tariffs  in  all 
their  study  areas. 

(c)  The  following  rules  apply  to 
telephone  companies  subject  to  this 
section,  that  become  involved  in 
mergers,  acquisitions,  or  similar 
transactions,  except  that  mergers  with, 
acquisitions  by,  or  other  similar 
transactions  with  companies  subject  to 
price  cap  regulation,  as  that  term  is 
defined  in  §61.3(w),  shall  be  governed 
by§61.41(c). 

(1)  Any  telephone  company  subject  to 
this  section  that  is  a  party  to  a  merger, 
acquisition,  or  similar  transaction,  shall 
continue  to  be  subject  to  incentive 
regulation  notwithstanding  such 
transaction. 

(2)  Where  a  telephone  company 
subject  to  this  section  acquires,  is 
acquired  by,  merged  with,  or  otherwise 
becomes  affiliated  with  a  telephone 
company  that  is  not  subject  to  this 
section,  the  latter  telephone  company 
shall  become  subject  to  optional 
incentive  plan  regulation  no  later  than 
one  year  following  the  effective  date  of 
such  merger,  acquisition,  or  similar 
transaction  and  shall  accordingly  file 
optional  incentive  plan  tariffs  to  be 
effective  no  later  than  that  date  in 
accordance  with  the  applicable 
provisions  of  this  Part  61. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (c)(2)  of  this  section,  when  a 
telephone  company  subject  to  optional 
incentive  plan  regulation  acquires,  is 
acquired  by,  mergers  with,  or  otherwise 
becomes  affiliated  with  a  telephone 
company  that  qualifies  as  an  "average 
schedule"  company,  the  latter  company 
may  retain  its  "average  schedule"  status 
or  become  subject  to  optional  incentive 
plan  regulations  in  accordance  with 

§  69.3(i)(3)  of  this  chapter  and  the 
reouirements  referenced  in  that  section 

fd)  Local  exchange  carriers  that  are 
suljject  to  this  section  shall  not 
withdraw  from  optional  incentive 
regulation  until  the  end  of  two.  two-year 
tariff  periods.  If  a  local  exchange  carrier 
withctaws  bom  optional  incentive  plan 
regulation,  it  must  file  company-specific 
tariffs  under  the  provisions  of  §61  38 
for  four  years  before  it  may  again  elect 
to  enter  incentive  plan  regulation,  such 
carrier  may  not  participate  in  the 
applicable  Association  tariff  dunng  that 
four  years.  After  the  four  year  period, 
the  carrier  may  either  return  to  the 
incentive  plan,  or  remain  under  §61  38. 


(ei  Each  local  exchange  carrier  subject 
to  this  section  shall  establish  the  baskets 
of  services,  including  service  categories, 
as  identified  in  §61.42  (d)  and  (e) 

(f)  Each  local  exchange  carrier  subject 
to  optional  incentive  regulation  shall 
exclude  from  its  baskets  such  services  or 
portions  of  such  services  as  the 
Commission  has  designated  or  may 
hereafter  designate  by  order. 

(g)  New  services,  o'tiier  than  those 
within  the  scope  of  paragraph  (f)  of  this 
section,  must  be  included  in  the  affected 
basket  at  the  first  two-year  fanff  filing 
following  completion  of  the  two-year 
tariff  period  in  which  they  are 
introduced.  To  the  extent  that  such  new 
services  are  permitted  or  required  to  be 
included  in  new  or  existing  service 
categories  within  the  assigned  basket, 
they  shall  be  so  included  at  the  first 
two-year  tariff  filing  foiiowmg 
completion  of  the  two-year  tariff  period 
in  which  they  are  introduced, 

(h)(1)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  in  connection  with 
any  optional  incentive  plan  tanff  filings 
proposing  rate  changes,  the  carrier  must 
calculate  an  index  for  each  u.^ected 
basket  as  determined  by  the  Common 
Carrier  Bureau. 

(2)  In  connection  with  any  tarifT  filed 
under  this  section  proposing  changes  to 
rates  for  services  in  the  basket 
designated  in  paragraph  (e)  of  this 
section,  the  maximum  allowable 
increase  or  decrease  in  a  basket  shall  be 
limited  to  ten  percent  over  the  two-year 
tariff  period. 

(i)  Rates  for  a  new  service  that  is  the 
same  as  that  offered  by  a  price  cap 
regulated  local  exchange  carrier 
providing  service  in  an  adjacent  serving 
area  are  deemed  presumptively  lawful, 
if  the  proposed  rates,  in  the  aggregate, 
are  no  greater  than  the  rate  established 
by  the  price  cap  local  exchange  carrier. 
Tariff  filings  made  pursuant  to  this 
paragraph  must  include  the  following: 

(1)  A  brief  explanation  of  why  the 
service  is  like  an  existing  service  offered 
by  a  geographically  adjacent  pnce  cap 
regulated  local  exchange  carrier;  and 

(2)  Data  to  establish  compliance  with 
this  subsection  that,  in  aggregate,  the 
proposed  rates  for  the  new  service  are 
no  greater  than  those  in  effect  for  the 
same  or  comparable  service  offered  by 
that  same  geographically  adjacent  price 
cap  regulated  local  exchange  carrier, 

(']]  Tne  maximum  allowable  rate  of 
return  on  earnings  based  on  rates  filed 
by  a  local  exchange  carrier  subject  to 
this  section,  shall  be  determined  by 
adding  a  fixed  increment  of  one  and 
one-half  percent  to  the  carrier's 
prescribed  rate  of  return.  Rates  of  local 
exchange  carriers  subjec:t  to  this  section 
that  result  in  earnings  less  than  three- 


quarters  pen 
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quarters  percent  below  the  carrier's 
prescnbed  rate  of  return  may  be 
retarseted  to  three-qiiarters  percent 
below  the  carrier's  prescribed  rate  of 
return,  in  a  mid-cour^e  tariff  filing 
(k)  Local  exchange  earners  fi.mg 
common  line  rates  under  this  section 
must  propose  Gamer  Common  Line 
rates  based  or,  the  following: 

(1)  For  the  first  period  the  Ctrrier 
Common  Line  revenue  requirement 
shall  be  determined  by  a  cost  of  sendee 
study  for  the  most  recent  II  montn 
period.  The  Camer  Common  Line 
revenue  requirement  shall  be  divided  by 
a  factor  equal  to  the  demand  over  the 
preceding  12-munt.n  p'riod,  multiplied 
by  the  raiio  of  Carr  er  Cummun  Line 
minutes  of  use  during  tbe  most  recent 
12-month  period  over  Carrier  Common 
Line  minutes  of  use  in  'he  preceding  12- 
month  period 

(2)  For  subsequent  filings,  the  Carrier 
Common  Line  revenue  require-nenl 
shall  be  determined  by  a  cost  of  ser. ,(  e 
study  for  the  total  period  since  the 
carrier's  last  biennial  access  fumg.  The 
Carrier  Common  Line  re^pnue 
requirement  detennined  i:.  triis  ':■:»■■:  it 
shall  be  divided  by  a  fac*-r  eq-.ai  tu  me 
demand  over  the  preceding  12-month 
period,  multiplied  bv  thp  'at:n  ■ACA-rier 

Com.mon  Line  minutes  cf  i.s^j  '!■ r:.,;  "Jie 

mos*  recent  12-month  period  over 
Carrier  Common  Line  m.m^ites  of  use  in 
the  preceding  12-month  period. 

7,  Section  61  58  is  amended  bv 
adding  new  paragraph  [ej  to  read  as 
follows: 

§61.53     Notice  requirements. 

*         «  •  •  • 

(e)  Gamers  subff'ct  to  opticnal 
incentive  reguln'ion.  Paragraph  (e)  of 
this  section  applies  only  to  carriers 
subjeci  to  §  ei  5n  Such  carriers  must 
file  tariffs  according  to  the  following 
notice  periods: 

(1)  For  initial  and  renewal  tariff 
filings  whose  effective  date  coincides 
with  the  start  of  any  two-vear  tariff 
period  as  defined  in  §  69.3(f)  of  this 
ciiapter,  filings  must  be  made  on  not 
less  than  90  days'  notice. 

(2)  For  rate  revisions  made  pursuant 
to  §61.50  (g)  and  (i).  and  §  61.39(d). 
tariff  filings  must  be  made  on  not  less 
than  14  days'  notice. 

PART  6S-^hrrERSTATE  PATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGiES 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority.  Sees  4,  201.202.  203.  205,  218, 
403,  48  .Stat.,  1006, 1072, 1077,  1094.  as 
-mended,  47  Ll.S.C  154,  201,  202,  203.  205, 
•■Id,  403,  unless  otherwise  noted. 


2.  Section  65.700  is  amended  by 
adding  a  new  paragrsph  '':>  to  read  as 
follows: 

9  65.700    D«t«rmlr>lng  fh«  majrimurr- 
aMowab*  rat*  ot  fBtu.'n. 


(d)  The  maximum  allowable  rate  of 
return  for  rates  filed  by  local  exchange 
carrier  subject  to  §61.50  of  this  chapter, 
shall  be  determined  by  adding  a  fixed 

incTement  of  T.e  fi^:d  one-half  percent 
to  the  carriers  prescribed  rate  of  return. 

P,4BT  69~ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201,  202,  203,  205.  218, 
403,  48  Stat..  1006. 1070. 1072. 1077, 1094. 
as  amended.  47  U.S.Q  154.  201,  202,  203, 
205,  218,  403,  unless  otherwise  noted. 

2.  Section  69.3  is  amended  by  revising 
the  first  sentence  of  paragraph  (a), 
revising  the  first  sentence  of  paragraph 
(e),  paragraph  (i)  introductory  text, 
paragraph  (i){l),  paragraph  (i){3)  and 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§  69.3    FlUng  of  •cc«»«<  •*->[€«  tuMM*. 

(a)  Except  as  pra'.  Ul-u  .n  paragraphs 
(g)  and  (h)  of  this  section,  a  tariff  for 
access  service  shall  be  filed  with  this 
Comm.ission  for  a  two-year  period. 


(e)  A  telephone  company  or  group  of 
telephone  companies  may  file  a  tariff 
that  is  not  an  association  tariff,  except 
that  a  group  rate  for  non-affiliated 
telephone  companies  may  not  be  filed 
imder  §61.50  of  this  chapter;  e.g.,  the 
Association.  *  *  * 


(i)  The  following  rules  apply  to  the 
withdrawal  from  Association  tariffs 
under  the  provision  of  paragraph  {e)(6) 
or  (e)(9)  of  this  section  or  both  by 
telephone  companies  electing  to  file 
price  cap  tariffs  pursuant  to  paragraph 
(h)  of  this  section  or  optional  incentive 
plan  tariffs  piu-suant  to  §  61.50  of  this 
chapter. 

(1)  In  addition  to  the  withdrawal 
provisions  of  paragraphs  (e)  (6)  and  (9) 
of  this  section,  a  telephone  company  or 
group  of  affiliated  telephone  companies 
that  participates  in  one  or  more 
Association  tariffs  during  the  current 
tariff  year  and  that  elects  to  file  price 
cap  tariffs  or  optional  incentive 
regulation  tariffs  effective  July  1  of  the 
following  tariff  year,  shall  give  the 
Association  at  least  6  months'  notice 
that  it  is  withdrawing  from  Association 
tariffs,  subject  to  the  terms  of  this 
section,  to  participate  in  price  cap 


regulation  or  optional  incentive 
regulation. 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (e)  (3).  (6),  and  (9)  of  this 
section,  in  the  event  a  telephone 
company  withdraws  from  all 
Association  tariffs  for  the  purpose  of 
filing  price  cap  tariffs  or  optional 
incentive  plan  tariffe,  such  company 
shall  exclude  from  such  withdrawal  all 
"average  schedule"  affiliates  and  all 
affiUates  so  excluded  shall  be  specified 
in  the  withdrawal.  However,  such 
company  may  include  one  or  more 
"average  schedule"  affiliates  in  price 
cap  regulation  or  optional  incentive 
plan  regulation  provided  that  each  pries 
cap  or  optional  incentive  plan  affiliate 
relinquishes  "average  schedule"  status 
and  withdraws  from  all  Association 
tariffs  and  any  tariff  filed  pursuant  to 
§  61.39(b)(2)  of  this  chapter.  See 
generally  §§  69.605(c).  61.39(b)  of  this 
chapter;  MTS  and  WATS  Market 
Structure:  Average  Schedule 
Companies.  Report  and  Order.  103  PCC 
2d  1026-1027  (1986). 

(j)  A  telephone  company  or  group  of 
affiliated  telephone  companies  that 
participates  in  an  association  tariff  and 
elects  to  file  its  own  tariff  pursuant  to 
§61.50  of  this  chapter  by  January  1, 
1994  shall  notify  the  association  not 
later  than  September  1, 1993  that  it  will 
no  longer  participate  in  the  association 
tariff.  This  January  1.  1994  filing  shall 
be  for  an  18-month  tariff  period.  A 
telephone  company  or  group  of 
affiliated  telephone  companies  that 
participates  in  an  association  tariff  and 
elects  to  file  its  own  tariff  pursuant  to 
§  61.50  cfthis  chapter,  by  July  1, 1994 
or  thereafter  pursuant  to  paragraph  (a)  of 
this  section,  shall  notify  \he  association 
not  later  than  December  31  of  the 
preceding  year  that  it  will  no  longer 
participate  in  that  association  tariff. 

Federal  Communications  tZommission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-14919  Filed  7-2-fl3;  8:45  am) 

BiLUNQ  cooe  trta-m-M 
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SUMMARY:  The  Department  is  amending 
thp  DeparTrien;  of  Energy  Acquisition 
Regulation  .DEAR)  to  extend  special 
procedures  to  certain  contracts  for 
protective  services,  These  special 
procedures  have  been  included  in 
management  and  operating  (M40) 
contracts  since  the  early  1950s.  This 
rule  extends  such  coverage  to  other  than 
MiO  contracts  involvmg  protective 
services.  Coverage  is  also  extended  to 
subcontracts  involving  protective 
services  under  M40  contracts.  The 
special  procedures  are  designed  to 
ensure  continuity  of  operations  at 
facilities  where  such  continuity  is  vital 
to  the  national  security  or  public  safety. 
The  procedure  set  forth  in  this  rule 
requires  management  and  labor,  under 
protective  services  contracts,  to  exert 
their  best  efforts  to  find  means  other 
than  lockouts  or  strikes  to  resolve  any 
disputes  and  to  include  such  agreement 
in  collective  bargaining  agreements  into 
which  they  may  enter. 
EFFlcnvE  DATE:  This  rule  will  be 
effec*.;'. a  .\^^ust  5,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 

Ri:  r.ard  B  Langston,  Office  of 
Procurement.  Assistance  and  Program 
Management  (PR-121),  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202) 
586-8247. 

Linda  Johnson,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  {GC-34),  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-1900. 

SUPPLEMENTARY  INFORMATION:  . 
I   3d.Kii::-r-'. 

II.  Detailed  Changes 

III.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  Executive  Order  12612 

E.  National  Environmental  Policy  Act 
rv.  Public  Comments 

I.  Background 

Under  section  644  of  the  Department 
of  Energy  Organization  Act,  Public  Law 
95-91  (42  U.S.C.  7254).  the  Secretary  of 
Energy  is  authorized  to  prescribe  such 
proced'ural  rules  and  regulations  as  may 
be  deemed  necessary  or  appropriate  to 
accomplish  the  functions  vested  in  the 
position.  Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
Apnl  1,  1984.  (49  FR  11922,  March  28, 
19841,  48  CFR  chapter  9. 

This  action  follows  publication  of  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  August  12. 1991,  56 


FR  38096.  Five  comments  were  received 
and  are  discussed  at  a  later  section. 

n.  Detailed  Changes 

1.  The  authority  citation  for  part  922 
is  repeated. 

2.  A  new  subsection  922.103-5, 
entitled  "Contract  clauses"  is  added  to 
implement  subsection  22.103-5  of  the 
Federal  Acquisition  Regulation.  The 
new  subsection  designates  contracts  for 
protective  services  as  contracts 
requiring  use  of  the  clause  at  subsection 
52.222-1,  Notice  to  the  Government  of 
Labor  Disputes,  of  the  Federal 
Acquisition  Regulation. 

3.  The  authority  citation  for  part  937 
is  repeated. 

4.  A  new  subpart  entitled  "Protective 
services  contracting"  is  added  at  937.70 
The  amendment  requires  labor  and 
management  to  exert  their  best  efforts  to 
resolve  disputes  by  means  other  than 
lockouts,  strikes,  or  other  interruptions 
of  normal  operations  while  performing 
DOE  protective  services  contracts 

5.  The  authority  citation  for  part  952 
is  repeated. 

6.  A  new  contract  clause  entitled 
"Collective  bargaining  agreements — 
protective  services"  is  added  at 
952.237-70.  It  contains  contract 
language  to  implement  the  policy  set 
forth  at  item  4  above. 

7.  The  authority  citation  for  part  970 
is  repeated. 

8.  Section  970.2201  is  revised  at 
(b)(5)(ii)  to  specify  use  of  a  contract 
clause  to  reflect  existing  policy  under 
management  and  operating  contracts. 

9.  Finally,  a  new  970.5204-63  entitled 
"Collective  bargaining  agreements- 
management  and  operating  contracts  '  is 
added.  It  contains  contract  language  to 
implement  the  policy  set  forth  at  item 

4  above 

in.  Procedural  Requirements 

A.  Regulatory  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  notice  in  accordance 
with  their  memorandum  of  guidance 
dated  January  22,  1993,  entitled 
"Regulatory  Review".  Separately,  the 
Department  has  determined  that  there  is 
no  need  for  a  regulatory  impact  analysis 
as  the  rule  is  not  a  major  rule  as  that 
term  is  defined  in  section  1(b)  Executive 
Order  12291. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980. 
Public  Law  96-354.  which  requires 
preparation  of  a  regulator)'  fiexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  proposed  rulemaking. 
.Accordingly,  no  0MB  clearance  is 
required  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et  seq). 

D.  Review  Under  Executive  Order 
12612.  Entitled  "Federalism" 

This  Executive  Order  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  m  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action.  Today's 
rule  will  revise  certain  policy  and 
procedural  requirements.  DOE  has 
determined  that  none  of  the  revisions 
will  have  a  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

E.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  .Act 
(NTPA)  of  1969  (42  U.S.C.  4321,  et  seq] 
(1976),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508).  or  the  DOE  Guidelines  for  NEPA 
implementation  (10  CFR  part  1021)  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

rv.  Public  Comments 

In  response  to  the  August  12,  1991. 
notice  of  proposed  rulemaking,  56  FR 
38096.  five  comments  were  received. 
One  was  from  a  DOE  Field  Office,  two 
were  from  DOE  management  and 
operating  contractors,  and  two  were 
from  a  labor  organization,  separate 
letters  being  received  from  the 
Headquarters  and  one  of  its  locals  Our 
action  in  response  to  the  comments  is 
discussed  below. 


Comment  1 

The  first  ( 

difference  ii 
m  970  2201 
of  the  Icolie 
agreement," 
period  of  p€ 
The  comme 
bargaining « 
could  be  ex] 
penods.  Thi 
to  afTect  the 
bargaining  e 
language  isi 
paragraphs  i 
70  which  hi 
changes  are 


Comment  2 

Another  n 
phrase  "reqi 
for  the  publJ 
'»*H:unty  rH8! 
io  make  it  c( 
937,7010,  T! 
reader  obser 
970,2201  is' 
in  that  970  2 
ba.-gaining  a 
contracts  wt 
operations,  i 
contracts  foi 
continuity  is 
suggests  thai 
consistent  w 
disagrees.  Ti 
In  the  case  o 
is  broadly  in 
earliest  days 
Commission 
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Comment  1 

The  first  commenl  pointed  out  a 

difference  in  the  time  period  rnentiontid 
in  970,220Tfb)!5)(ii);  i.e..  "for  the  ter  ::i 
of  the  (coliective  bargaining,! 
agreement,"  and  970^5204-63,  i  e.,  ■"rhf 
period  of  performance  of  the  contract 
The  comment  noted  that  the  collective 
bargaining  agreement  and  the  crintrad 
could  be  expwied  to  have  diffe.-ant  time 
penods.  The  Department  did  not  intend 
to  affect  the  time  penods  of  cxliw.tive 
bargaining  agreements.  More  spec: fu; 
language  is  being  added  to  both 
paragraphs  and  to  the  clause  at  952  2.3  7 
70  which  has  the  same  problem.  The 
changes  are  as  foiiows; 

(t)  At  952,237-70,  the  first  sentence, 
the  words  "during  the  contract  period  of 
performance"  are  being  deleted. 

(2)  At  the  second  sentence  of  the  same 
paregrft;.h,  the  words    entered  into 
nunng  l.^e  contrad  period  of 
performance"  are  bein«  added  aftur  ftie 
word  "agreements", 

s"3i  At  the  third  sentence  of  the  same 
paragraph,  the  words  "for  the  period  of 
performance  of  the  contrad"  ere  h^^ing 
deleted  from  tise  end  of  the  spn'ence; 

(4)  At  the  second  sentence  of 

')70  2201ibj(5j(i!),  "entered  into  during 
ine  period  of  performance  of  the 
contract"  is  b^mi.;  added  after  the  first 
use  of  the  word  "agreement"  and  the 
words  "collective  bargaining"  are  b^ing 
inserted  before  the  se<:ond  use  of  the 
word  "agreemem'; 

(5)  At  the  first  sentence  of  9''0,52U4-- 
63,  the  words  "during  the  contract 
period  of  performance"  are  benig 
deleted,  and, 

(6;  At  the  third  sentence  of  S70.5204- 
6,3,  the  words  "for  the  period  of 
performance  of  the  contra(.1"  are  being 
.•Jeleted, 

Comment  2 

Another  reviewer  suggested  th.ii  thp 
phrase  "requiring  continuity  of  sen  k  h-s 
for  the  public  saft^ty  and  national 
^*H:unty  reasons  '  be  added  at  937,7040 
to  make  it  consistent  with  the  text  of 
937,7010.  This  has  been  done  The 
reader  observed  that  the  coverage  of 
9''0,2201  is  broader  than  that  of  937  70, 
m  that  970,2201  applies  to  all  colleclive 
bargaining  agreements  under  M*0 
contracts  which  require  contmuitv  of 
operations,  while  970.37  only  involves 
contracts  for  protective  sendees  where 
continuity  is  necessary  The  reviewer 
suggests  that  970.2201  be  revised  to  be 
consistent  with  937.70.  Thie  Department 
disagrees.  The  difference  is  intentional 
In  the  case  of  M&O  contracts,  the  poiicv 
is  broadly  interpreted  and  dates  to  the 
earliest  days  of  the  Atomic  Energy 
Commission,  MAO  contracts,  by  their 


ntiture.  must  have  continuity  of 
nperatmn   Requirenients  for  protective 
serxices  were  originally  provided  as  a 
part  of  the  M*0  contracts  and  wpre, 
thus,  cover*»d  by  this  pohf-v  I,r  -«  ent 
\ears.  there  has  been  an  incr«8sing 
tendency  for  these  services  to  be 
subcontracted  by  the  M&O  contractars 
or  to  be  directly  procured  by  the  Federal 
Government.  Tlie  DepartmeDt  wishes  to 
preewve  this  policy  for  this  narrow  class 
of  nnn-M&O  contracts;  i.e.,  protective 
!W'!-vice  contracts. 

Tn;s  rt-vew  has  led  the  Department  to 
r  .».e  adc'itional  changes  for  clarity.  The 
w  ird  "services"  has  been  changed  to 
"perntions"  at  937  TtiCi  The  wr-rri 

ecipioyees"  hasbem  changed  tt. 
"contractors"  where  it  first  appeared  in 
the  last  sentence  of  937.7030. 

Comment  3 

Another  reviewer,  a  management  and 
operating  contractor,  expressed  the  view 
that  the  revisions  would  have  no  effect 
on  its  contract.  The  Department  shares 
this  view. 

Comments  4  and  5 

The  final  comments,  from  the 
Headquarters  of  a  labor  organization  and 
one  of  its  locals,  objected  to  what  they 
viewed  as  an  attempt  to  eliminate  their 
legal  right  to  strike.  It  is  not  the 
Department's  intent  to  do  so  as  such 
action  would  be  contrary  to  statute.  The 
Department's  intent  is  to  assure  that 
management  and  labor  have  a  recourse 
other  than  lockout  or  strike  to 
voluntarily  pursue  means  of  remedy, 
generally  expected  to  be  arbitration, 
which  can  hopefully  ensure  continuity 
of  operation.  The  Department  has 
changed  the  word  "shall"  to  "should"  at 
937.7030  to  make  this  clear.  The  clause 
is  a  "best  efforts"  clause,  recognizing 
that  the  parties  may  not  agree. 

I.isl  of  Subiec  ts  m  48  CJR  Parts  922, 

937,  952,  and  970 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Issued  in  Washington,  DC,  on  June  29. 

Barton  )   Roth, 

4,  ::n£  LJ.rf^ctor-  Office  of  Procurement, 

Assistance  and  Prograw  Management 


PART  922— APPLICATION  OF 

LAWSTOGCVERNWENT 

ACQUI-SmON 


J^O^ 


1   Thf  authority  citation  for  part  922 

of  ,  nfj;.t«r  9  continues  to  read  as 

foiiows. 


Aulhonrv   4  2  \JS.C.  72S4;40U.SX1 

I  A  nev^  ^  .r.>«(nion  922.103-5  is 
added,  as  follows: 

922.103-6    Contract  cI«umm. 

In  accordani  *■*.■. ;   1  -. R  22.101-l(e) 
and  FAR  22,103-5.  the  contracting 
officer  shall  insert  the  clause  at  FAR 
52.222-1,  Notice  to  the  Government  of 
Labor  Disputes,  in  all  solicitations  and 
contracts  for  protective  services  at  DOE 
owned  facilities  requiring  continuity  of 
services  for  public  safety  and  national 
secimty  reasons.  The  contracting  officer 
may  insert  this  clause  in  other 
solicitations  and  contracts  where  a 
significant  need  for  continuity  in 
contract  performance  exists.  See  937.70, 
Protective  Services  Contracting,  for 
additional  policy  guidance  regarding 
protective  serv''^*: 

PART  937— SERVICE  CONTRACTING 

3,  The  authority  citation  for  part  937 
continues  to  read  as  ioUows: 

Authority:  42  U.S.C  7254;  40  U.S.C 

466(c), 

4.  A  new  subpart  937,70,  consisting  of 
937.7010  through  937.7040  is  added  as 
follows: 

Subpart  937.70--f>oit.c •,..■*  S«r*;c»« 

Contracting 

937,7010    Scope  of  subpart. 

937.7020    Policy. 

937,7030    Procedures. 

937.7040    Contract  clauses. 

S.tpan  937.70— Protective  Service* 

C^„.ctract;:-,g 

937.7010    Scope  of  subpart. 

This  subpart  is  applicable  to  contracts 
for  the  acquisition  of  protective  services 
for  DOE-owned  facilities  requiring 
continuity  of  operations  to  ensure 
public  safety  and  national  security. 

937.7020    Policy. 

Continuity  of  protective  services  at 
DOE-owned  fecilities  is  vital  to  the 
safety  of  DOE  and  contractor  personnel, 
public  safety,  the  preservation  of  DOE 
property,  and  national  security,  DOE 
believes  that  contractors  providing 
protective  services,  their  employees, 
groups  representing  such  employees, 
the  Department,  and  DOE  personnel 
should  cooperate  to  the  maximum 
practical  extent  to  assure  continuity  of 
such  services. 

3T7.7030    Procedure*. 

The  importance  of  operational 
continuity  at  DOE-owned  facilities 
dictates  that  protective  service 
contractors  when  negotiating  collective 
bargaining  agreements,  with  their 
personnel,  provide  that  grievances  and 
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disputes  involving  the  interpretation  or 
application  of  the  aKieement  be  settled 
without  resort  to  strilce,  !o<:kout,  or  other 
interruption  of  normal  operations.  For 
this  purpose,  each  collective  ban^aining 
agreement  should  provide  an  effective 
grievance  procedure  with  arbitration  as 
its  final  step,  unless  the  parties  agree 
upon  some  other  method  of  assuring 
continuity  of  opentions  for  the  term  of 
the  agreement  DOE  expects  its 
protective  sen.  ices  contractors  and  the 
unions  representing  contractor 
employees  to  cooperate  fully  with  the 
Federal  Mediation  and  Conciliation 
Service 

937.7040    Contract  clauaes. 

The  contracting  officer  shall  insert  the 
c!au,se  at  952  237-70  entitled 
Collective  bargaining  agreements — 
protective  services"  in  all  protective 
services  solicitations  and  contracts 
involving  EXDE-owned  facilities 
requiring  continuity  of  services  for 
public  safety  and  national  defense 
reasons.  See  also,  922.103-5,  Contract 
clauses,  which  prescribes  use  of  the 
clause  at  F.\R  52.222-1,  Notice  to  the 
Government  of  Labor  Ehsputes. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5  The  authority  citation  for  part  952 
continues  to  read  as  follows: 

Authonty  42  U.S.C.  7254;  40  U.S.C. 

6  Section  952.237-70  is  added  to 

read  as  follows: 

952.237-70    Colledlva  bargaining 
agra«m«nt» — protactiva  aer^icaa. 

.■\s  prescribed  in  937.7040,  insert  the 
following  clause: 

Collective  Baniainins  Aveetnent-s — 
Proleclive  Ser>ice«  I XXX  1992; 

When  negotiating  collective  bargaining 
agreements  applicable  to  the  worit  force 
under  this  contract,  the  Contractor  shall  use 
its  best  efforts  to  ensure  such  agreements 
contain  provisions  designed  to  assure 
continuity  of  services.  All  such  agreements 
entered  into  during  the  contract  period  of 
performance  should  provide  that  grievances 
dnd  disputes  involving  the  interpretation  or 
application  of  the  agreement  will  be  settled 
without  resorting  to  strike,  lockout,  or  other 
interruption  of  normal  operations. 

For  this  purpose,  each  collective 
bargaining  agreement  should  provide  an 
effective  grievance  procedure  with  arbitration 
as  its  final  step,  unless  the  parties  mutually 
agree  upon  some  other  method  of  assuring 
continuity  of  operations  As  part  of  such 
agreements,  management  and  labor  should 
agree  to  cooperate  fully  with  the  Federal 
Mediat.on  and  Conciliation  Service.  The 
con'ractor  shall  mclude  the  substance  of  this 


clause  in  any  subcontracts  for  protective 
services 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

7.  The  authority  citation  for  part  970 
continues  to  read: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1951(42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act, 
Public  Law  95-91  (42  U.S.C.  7254),  sec  201 
of  the  Federal  Civilian  Employee  and 
Contractor  Travel  Expenses  Act  of  1985  (41 
U.S.C.  420),  and  sec.  1534  of  the  Department 
of  Defense  Authorization  Act,  1986,  Public 
Law  99-145  (42  U.S.C.  7256a).  as  amended. 

8.  Section  970.2201  is  amended  by 
revising  paragraph  fb1f5l(ii)  as  follows: 

970^01     Basic  labor  policiea. 

•  •         •         •         • 

(b)*  •  • 

(5)*   *   • 

(ii)  Consistent  with  the  policy  of 
assuring  continuity  of  operation  of  vital 
facilities,  all  collective  bargaining 
agreements  at  DOE-owned  facilities 
should  provide  that  grievances  and 
disputes  involving  the  interpretation  or 
application  of  the  agreement  will  be 
settled  without  resorting  to  strike, 
lockout,  or  other  interruption  of  normal 
operations.  For  this  purpose,  each 
collective  bargaining  agreement  entered 
into  during  the  period  of  performance  of 
this  contract  should  provide  an  effective 
grievance  procedure  with  arbitration  as 
its  final  step,  unless  the  parties 
mutually  agree  upon  some  other  method 
of  assuring  continuity  of  operation  for 
the  term  of  the  collective  bargaining 
agreement.  The  contracting  officer  shall 
insert  the  clauses  at  FAR  52.222-1, 
Notice  to  the  government  of  labor 
disputes,  and  970,5204-63,  Collective 
bargaining  agreements — management 
and  operating  contracts,  in  all 
management  and  operating  contracts, 
and  subcontracts  thereunder,  which 
require  continuity  of  operation  at  a 
DOE-owned  facility. 

•  •        *        *        * 

9.  Section  970.5204-63  is  added  as 
follows: 

970,5204-63     Collective  bargaining 
agreemanta — management  and  operatrng 
contracts. 

As  prescribed  in  970,2201(b)(5)(ii), 
insert  the  following  clause: 

Collective  Barxaining  .^)tre*ments — 
Management  and  {>perating  Contracts  (XXX 
1992! 

When  negotiating  collective  bargaining 
agreements  applicable  to  the  work  force 
under  this  contract,  the  Contractor  shall  use 
its  best  efforts  to  ensure  such  agreements 
contain  provisions  designed  to  assure 
continuity  of  services.  All  such  agreements 


entered  mto  during  the  contract  period  of 
performance  should  provide  that  grievances 
and  disputes  involving  the  interpretation  or 
application  of  the  agreement  will  be  settled 
without  resorting  to  strike,  lockout,  or  other 
interruption  of  normal  operations  For  this 
purpose,  each  coilective  bargaining 
agreement  should  provide  an  effective 
grievance  procedure  with  arbitration  as  its 
final  step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operations.  As  part  of  such 
agreements,  management  and  labor  should 
agree  to  cooperate  fully  with  the  Federal 
.Mediation  and  Conciliation  Service.  The 
contractor  shall  include  the  substance  of  this 
clause  m  any  subcontracts  for  protective 
services  or  other  services  performed  on  the 
DOE-owned  site  which  will  affect  the 
continuity  of  operation  of  the  facility. 

[FR  Doc.  93-15751  Filed  7-2-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-09;  Notice  32] 

RIN2127-AE81 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

ACTION:  Final  rule;  response  to  petition 
for  reconsideration. 

SUMMARY:  In  response  to  petitions  for 

reconsideration  of  a  September  1992 
final  rale,  this  rule  amends  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
213,  Child  Restraint  Systems,  to  allow 
flexibility  m  the  labeling  required  by 
that  rule. 

DATHS:  The  changes  made  in  this  rule 
are  effective  August  5,  1993. 

Any  petition  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA  no 
later  than  August  5,  1993. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  of  this  rule  and  be 
submitted  to.  Administrator,  room  5220, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SVV,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  George  Mouchahoir,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safetv  Admiinistration, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590  Telephone;  (202)  366-^919. 
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SUPPLEMENTARY  INFORMATION: 
background 

On  Septe-Tiber  10,  1992  (57  FR  41423). 
NHTSA  published  a  finel  rule  that 
amended  Standard  213.  The  amendment 
required  add-on  (portable)  child 
restraints  to  meet  the  requirements  of 
the  standard  at  each  of  the  angles  to 
which  the  seat  back  can  be  adjusted  and 
at  each  of  the  restraint  belt  routing 
positions.  The  purpose  of  the 
amendment  was  to  remove  the 
possibility  that  an  add-on  child  restraint 
could  have  an  adjustment  position  that 
was  unsuitable  for  motor  vehicle  use, 
i.e  .  a  position  in  which  the  restraint 
could  not  comply  with  the  standard. 

Built-in  restraints  (restraints  that  are 
integral  parts  of  a  vehicle)  were 
excluded  from  the  requirement.  Since 
built-in  restraints  are  tj-pically  built  into 
the  vehicle  seat,  the  seat  back  for  a  built- 
in  restraint  may  also  be  the  seat  back  of 
the  vehicle  seat  in  which  it  is  built.  If 
the  vehicle  seat  back  reclines,  such  a 
built-in  restraint  could  fail  to  meet  the 
standard  with  the  seat  back  fully 
reclined.  Thus,  the  effect  of  including 
built-in  restraints  in  the  amendment 
could  have  been  to  hmit  or  even 
eliminate  the  reclinability  of  seat  backs 
of  vehicle  seats  that  have  built-in 
restraints.  The  agency  did  not  beheve 
there  was  sufficient  reason  to  disallow 
the  reclining  feature  of  vehicle  seat 
backs,  since  there  was  no  information 
showing  a  safety  problem  wnth  reclining 
vehicle/child  restraint  seat  backs. 
Moreover,  vehicle  seat  backs  that  recline 
to  form  a  bed-like  surface  in  passenger 
vans  allow  weary  drivers  and 
passengers  rest  at  highway  rest  areas, 
and  provide  for  easier  loading. 

However,  the  September  1992  final 
rule  did  adopt  a  labeling  requirement 
for  built-in  restraints  that  were  installed 
in  vehicle  seats  with  reclining  seat 
backs.  S5.5.5(g)  of  Standard  213 
specifies: 

In  the  case  of  each  built-in  child  restraint 
system  which  is  not  intended  for  use  in  the 
motor  vehicle  at  certain  adjustment 
positions,  the  following  statement  [shall  be 
labeled  on  the  restraint],  inserting  the 
manufacturer's  adjustment  restrictions.  DO 

NOT  USE  THE ADJUSTMENT 

PO'^ITlDNfS)  OF  THIS  CIHILD  RESTRAINT 
WHILE  THE  VEHICLE  IS  IN  MOTION, 

The  purpose  of  the  label  is  to  ensure  the 
b'.iilt-in  restraints  are  not  used  in  ways 
Lhat  provide  insufficient  crash 
protection  to  children. 

Petition  for  Reconsideration 

Ford  Motor  Company  pet.tioned  for 
reconsiderat'.on  of  the  labeling 
requirement  for  built-in  child  restraints. 

Ford  requested  that  NHT.'^A  amend 


85. 5. 5(g)  to  allow  manufacturers  the 
flexibility  of  determining  for  themselves 
what  would  be  appropriate  wording  for 
the  restrictions  on  their  restraint 
systems.  Ford  believed  that  S5.5.5(g) 
should  not  prescribe  specific  wording, 
because  such  wording  can  be 
"inappropriate  for  many  circumstances" 
and  thus  confusing  or  misleading.  For 
example.  Ford  said,  some  of  its  built-in 
child  restraints  are  built  into  a  vehicle 
seat  back  that  folds  rearward  to  form  a 
bed  for  use  when  the  vehicle  is 
stationary.  Ford  said  that  the  "bed" 
position  is  not  intended  as  a  diild 
restraint  adjustment  position,  and 
referring  to  it  as  such  in  the  label  could 
confuse  consumers.  Ford  also  believed 
that  the  prescribed  wording  can  limit 
the  flexibility  of  manufacturers  to 
recommend  certain  adjustment 
positions  of  the  child  restraint  under 
only  limited  circumstances.  Ford  stated: 

For  example,  a  manufecturer  may  wish  to 
recommend  use  of  a  reclined  position  of  the 
vehicle  seat  back  when  the  child  restraint  is 
being  used  in  the  child  restraint  mode,  but 
warn  against  such  a  reclined  vehicle  seat 
p>osition  when  the  adult  belt  is  being  used  to 
restrain  a  child. 

Ford  also  wanted  NHTSA  to  allow 
manufacturers  to  use  upper  and  lower 
case  lettering  for  the  statement,  instead 
of  requiring  the  statement  to  be 
capitalized.  Ford  stated,  "Upper  and 
lower  case  lettering  is  generally 
preferred  for  labeUng  because  of  better 
readabihty."  Ford  said  that  in  some 
vehicles,  the  use  of  all  capitals  may  be 
confiising  and  could  distract  the 
consumer  from  other  important 
warnings  on  the  label. 

Agency  Decision 

NHTSA  has  decided  to  amend 
S5.5.5(g}  of  Standard  213  to  provide 
manufacturers  flexibility  in  wording 
restrictions  on  the  use  of  a  built-in  child 
seat,  as  Ford  requested.  The  agency 
agrees  with  Ford  that  the  statement 
currently  prescribed  in  S5.5.5(g)  might 
be  too  narrow  to  accommodate  the 
various  seating  and  adjustment 
positions  of  buiU-in  child  restraint 
systems.  Allowing  manufacturers 
flexibiUty  in  wording  their  restrictions 
on  particular  seating  and  adjustment 
positions  will  increase  the  likelihood 
that  the  restrictions  will  be  accurately 
described  and  easily  understood  by  the 
consumer 

However  MiTSA  does  not  agree  with 
Ford's  request  to  remove  the 
requirement  that  the  wording  must  be 
capitalized  Standard  213  requires 
important  safety  messages  on  the  proper 
use  of  the  built-in  restraint  to  be 
capitalized.  These  include  a  warning 
that  the  consequences  of  failing  to 


follow  the  manufacturer's  use 
instructions  can  result  in  the  child 
striking  the  vehicle's  interior  in  a  crash 
(S5.5.S(g)),  and  directions  on  snugly 
adjusting  the  child  restraint  belts 
around  the  child  (S5.5.5(h))  and  on 
placing  an  infant  rear-facing  (S5  5  5(j)}. 
The  information  on  the  restricted  uses 
of  the  built-in  child  restraint  is  as 
important  as  these  messages.  Requiring 
the  information  to  be  capitalized  is 
consistent  with  the  present  labeling 
requirement  of  S5.5.5  to  capitalize  such 
information,  and  increases  the 
likelihood  that  the  consimier  will  notice 
and  read  the  information.  In  view  of 
this,  that  part  of  Ford's  petition  on  the 
use  of  capitalized  letters  is  denied. 

Effective  Date 

This  amendment  is  effective  in  30 
days.  An  effective  date  earUer  than  180 
days  after  the  date  of  issuance  of  this 
rule  is  in  the  public  interest  because  this 
rule  provides  manufacturers  flexibility 
in  meeting  the  standard's  requirements. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  apphes  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  NHTSA  has  further 
determined  that  the  effects  of  this 
rulemaking  are  minimal  and  that 
preparation  of  a  full  final  regulatory 
evaluation  is  not  warranted.  The  effects 
of  today's  rule  are  minor  because  ii  only 
provides  manufacturers  of  built-in  child 
restraint  systems  flexibility  in  wording 
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restrictions,  if  any.  on  the  use  ;>f  a  built- 
in  seat  The  requirement  to  label  the 
restraint  with  such  restnctions  is  not 
affected  by  the  rule. 

Rfsulatory-  Flexibility  Ac\ 

NHTSA  has  considered  the  effects  of 
this  ruiemakinR  action  under  the 
Regulatory  Flexibility  Act  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Todavs  amendment  on  the  iabeiing 
rpquirsment  for  buiit-in  restraints  does 
not  have  a  significant  e<.:onomic  impact 
on  a  substantia,  numtjer  of  small 
entities  To  the  agency's  knowledge, 
there  are  only  a  few  manufacturers  of 
built-in  systems  that  are  small 
businesses  Regardless  of  the  number  of 
small  entities,  NHTS.\  believes  the 
economic  impact  on  them  is  not 
Significant,  since  tiie  effects  of  today's 
Pale  only  provides  manufacturers  of 
built-m  child  restraint  systems 
flexibility  in  wordms  restnctions,  if 
any,  on  the  use  of  a  built-in  seat.  The 
requirement  to  label  the  restraint  with 
such  restrictions  :s  not  affected  by  the 
rule. 

The  agency  believes  this  rule  has  no 
impact  on  the  cost  of  child  restraint 
systems,  and  that  small  organizations 
and  governmental  jurisdictions  that 
purchase  the  systems  will  not  be 
significantly  affected  bv  the  rule.  In 
view  of  the  above  the  agency  has  not 
prepared  a  final  regulatory  flexibility 
analysis 

Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  prmciples  and 
cntena  contained  m  E.xecutive  Order 
12612.  and  the  ageno.-  has  determined 
Lhat  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
pri^paration  of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

SKTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Aci.  The  agency 
has  determined  that  implementation  of 
this  action  A-iii  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehi(.le  saifcty.  Motor 
vehicles. 

PART  571 —(AiyiENDeD] 

L".  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  set  f^nnh 
below 

1   The  authority  citation  for  par*  571 
continues  to  read  as  fellows 


UMI 


\uthont>:  15  use.  1392.  UOt    1403. 
;■»'".  •;*•  legation  or  authority  at  4y  CFR  l  50 

2,  Section  571.213  is  amended  by 
revising  S5. 5. 5(g)(2)  to  read  as  follows 

§  571  21 3     St*nd«rd  No.  21 3,  Child 
Rtatramt  SyttBmt, 

•  •         •         •         • 

S5.5.5*   •   * 

•  •         •         «         • 

(2)  In  the  case  of  each  built-in  child 
restraint  system  which  is  not  intended 
for  use  in  the  motor  vehicle  in  certain 
adjustment  positions  or  under  certain 
circumstances,  an  appropriate  statemen* 
of  the  manufacturer's  restrictions 
regarding  those  positions  or 
circumstances,  in  capitalized  letters. 

•  *        «        •        • 

Issued  on  I-one  30,  1993. 
Hi)v»arriV4    SraolVin, 
ExecuUve  Director. 
IFRDnr  Q3-15a67  Filed  7-2-93;  8:45  ami 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
Docket  No  920407-2519;  I.D.  061493A] 

Atlantic  Tuna  Fisheries;  Biuefln  Tuna 

AGENCY;  National  Marine  Fishenes 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Readjustment  of  Angling 
category  1993  domestic  Atlantic  bluefin 
tuna  quotas. 

SUMMARY:  NMFS  announces  that  the 
domestic  western  Atlantic  bluefin  tuna 
category  quotas  are  being  readjusted  to 
compensate  for  1992  quota 
underharvests/ over  harvests,  and  to  fine 
tune  the  subquotas  with  respect  to 
regional  allocations.  This  readjustment 
and  fine  tuning  results  in  a  revised  1993 
Angling  category  quota  breakdown  as 
follows:  School  bluefin — 98.2  metric 
tons  (mt),  and  large  school/small 
medium  bluefin — 205.3  mt. 
Furthermore,  the  school  bluefin  quota  is 
subdivided  as  follows:  New  Jersey  and 
areas  north — 36.7  mt.  and  Delaware  and 
areas  south — 61.5  mt. 
EFFECTIVE  DATE:  hilv  2.  1991 
FOfl  FUBTMEfl  (NFOBMATtON  CONTACT: 
Richard  B.  Stone,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
KpwuiHtmn.s  ftromiilgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U  S,C.  971  et  >f-q  ] 
regulating  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vbs.s«1s  subject  to 


I'  S  jurisdiction  are  found  at  SO  CFR 
part  2B5.  Section  285.22  subdivides  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
recommended  US  quota  among  the 
vanous  domestic  fishing  categories. 

If  a  quota  in  any  category,  or  as 
apprc^pnate,  subcategory,  has  been 
exceeded  or  has  not  been  reached,  the 
.Assistant  Admini.strator  for  Fisheries, 
NOAA  (Assistant  Admini.strator),  is 
required  under  §  285, 22(h)  to  subtract 
the  o\'erharvest  from,  or  add  tne 
underhar%'est  to.  that  quota  for  1993; 
provided  that  the  total  of  tne  1992 
hanest  plus  the  1993  adjusted  quotas 
and  the  reserve  does  not  exceed  2,497 
mt.  The  .\sr.istant  .^dmlnlstrato^  is 
further  required  to  publish  in  the 
Federal  Register  anv  amounts  to  be 
su'nt.-acted  or  added  and  the  basis  for  tlie 
quota  reductions  or  increases. 

On  lune  14,  1993  (58  PR  32872),  a 
quota  adjustment  notice  was  published, 
effective  June  8.  1993.  notif>-ing  the 
public  that  the  Angling  category  had 
underhar\'ested  its  219  metric  ton  quota 
by  96.2  mt.  New  and  final  information 
indicates  the  actual  .\ngling  category 
underharvests/overharvests  to  be 
different  than  those  reported.  The 
difference  is  enough  to  warrant  a 
readjustment  of  the  Angling  category 
quota.  In  addition,  the  100-mt  quota  for 
school  bluefin  tuna  needs  to  be  adjusted 
on  a  subquota  basis  to  reflect  regional 
overharvests/underharvests. 

In  implementing  the  1991  ICCAT 
recommendation  to  limit  catch  of  school 
bluefin  to  8  percent  of  the  U.S.  national 
quota,  the  1992  Angling  category  quota 
of  219  rat  was  split  into  two  subquotas: 
100  mt  of  school  fish  (which  is  further 
split  between  New  Jersey  and  areas 
north — 53  mt,  and  Delaware  and  areas 
south — 47  mt)  and  1 19  mt  of  large 
school/small  medium  fish.  Final  1992 
Large  Pelagic  Survey  (LPS)  catch 
estimates  indicate  that  the  100  mt  of 
school  bluefin  tuna  was  overharvested 
by  1.8  mt.  However,  this  overharvest 
occurred  completely  in  the  northern 
area,  where  tlie  53-mt  subquotn  was 
exceeded  by  16  3  mt.  The  southern  area 
underharvested  its  quota  by  14.5  mt 
The  total  quota  for  large  school  and 
small  medium  bluefins  was 
underharvested  by  86,3  mt. 

Readjusting  the  1993  Angling  category 
data  to  reflect  the  final  LPS  estimates, 
and  the  regional  overharvest' 
underharvest  of  the  school  bluefin  tuna 
quota,  results  in  a  revised  1993  .Angling 
category  quota  breakdown  as  follows 
School  bluefin — 98.2  mt,  and  large 
school  small  medium  bluefin — 205,3 
rat.  Furthermore,  the  school  bluefin 
quota  is  subdivided  as  follows;  New 
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itimates, 


jersey  and  aroas  north — 36.7  mt,  and 
Delaware  and  areas  south — 61.5  mt. 

The  intent  of  these  actions  is  to 
prevent  overharvest  of  the  western 
Atlantic  bluefin  tuna  catch  quotes 
established  for  this  fishery  for  the  1992- 
93  biennial  period,  while  assuring  that 
sufficient  opportunity  exists  for 
fishermen  to  fill  the  1992-93  U.S. 
ICCAT  quota,  and  that  optimum  data  are 
generated  for  scientific  purposes  from 
the  catches. 


Classification 

This  action  is  required  by  50  CFR 
285.22(h)  and  complies  with  E.O. 
12291. 

List  of  Subjects  in  50  Li  R  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  June  28,  1993. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Senice. 

[FR  Dq^  93-15855  Filed  7-2-93:  8:45  am) 
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C  CFR  Pan  b-^5 
:Dc -!.<=:  No  930225-3146;  l.D.  052493A] 

RIN  J6'ic-AE31 

SnnDper-G'ouper  FiSiiCry  of  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  adopts  as  final  without 
char.ge  an  interim  rule  published  March 
2,  1993,  which  defined  a  sea  bass  pot; 
removed  the  existing  definition  of  sea 
bass  trap;  allowed  retention  of  fish 
caught  incidentally  in  a  sea  bass  pot; 
and  made  other  technical  changes.  The 
intent  of  the  fishery  management  plan 
without  undue  burden  on  fishermen, 
and  to  clarify  the  regulations. 
EFFECTIVE  DATE:  July  6,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  Snapper- 
grouper  species  off  the  southern 
Atlantic  states,  including  sea  bass,  are 
managed  under  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fisher\'  of  the  South  Atlantic 
(FMP),  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council), 
and  its  implementing  regulations  at  50 
CFR  part  646,  under  the  authority  of  the 
Magnuson  Fisher>'  Conservation  and 
Management  Act  (Magnuson  Act)  (16 
U.S.C.  1801  etseq.). 


Sea  Bas'.  Pots 

Amenament  4  to  the  FMP  prohibited 
the  use  of  fish  traps  in  the  snapper- 
grouper  fishery  but  allowed  the  use  of 
sea  bass  traps  north  of  Cape  Canaveral, 
Florida.  To  ensure  that  a  sea  bass  trap 
would  not  be  used  in  a  directed  fishery 
for  snapper-grouper  species  other  than 
sea  bass,  the  regulations  that 
implemented  Amendment  4  limited  a 
fisherman  who  used  or  possessed  a  sea 
bass  trap  in  the  EEZ  north  of  Cape 
Canaveral  on  any  trip  to  the  bag  limits 
for  those  snapper-grouper  species  that 
have  bag  limits,  and  to  zero  for  all  other 
species  except  sea  boss.  These 
possession  limits  caused  an 
unanticipated  economic  hardship  to 
fishermen  in  North  Carolina  and  South 
Carolina  who  had  traditionally  fished 
with  sea  bass  traps  and  other  gear  on  a 
single  trip.  To  address  this  economic 
emergency,  the  Council  requested,  and 
NMFS  published,  an  emergency  interim 
rule,  effective  August  31,  1992,  through 
November  30.  1992,  that  established  a 
definition  of  "sea  bass  pot,"  based 
principally  on  size,  end  removed  the 
possession  limits  for  snapper-grouper 
applicable  to  fishermen  using  sea  bass 
pots  aboard  commercially  p)ermitted 
vessels  in  the  EEZ  off  North  and  South 
Carolina  (57  FR  39365,  August  31, 
1992).  Upon  the  request  of  the  Council 
and  with  the  concurrence  of  NMFS, 
effectiveness  of  the  emergency  interim 
rule  was  extended  through  February  28, 
1993  (57  FR  56522.  November  30,  1992). 

The  Council  initiated  action  under  the 
FMP's  fi^amework  procedure  for 
establishing  or  modif>'ing  management 
m.easures,  including  gear  restrictions,  to 
establish  a  definition  of  sea  bass  pot, 
remove  the  definition  of  fish  trap, 
remove  the  incidental  catch  restrictions 
for  fishermen  using  sea  bass  pots,  and 
extend  the  benefits  of  the  emergency 
rule  throughout  the  range  of  allowed  use 
of  sea  bass  pots,  that  is,  from  Cape 
Canaveral  through  North  Carolina. 
These  measiu-es  were  implemented  by 
interim  final  rule  with  a  request  for 
comments,  effective  March  1, 1993  (58 
FR  11979,  March  2,  1993). 

Longlines 

The  regulations  specify  that  a  longline 
may  not  be  used  to  fish  in  the  snapper- 
grouper  fishery  in  the  EEZ  where  the 
charted  depth  is  less  than  50  fathoms 
(91.5  m)  (50  CFR  646.229(g)(1)). 
Similarly,  a  bottom  longUne  may  not  be 
used  to  fish  for  wrreckfish  (50  CFR 
646.22(g)(2)).  In  both  cases,  one  of  the 
criteria  for  determining  whether  a 
longline  is  aboard  is  possession  of  a 
"cable"  of  diameter  suitable  for  use  in 
the  longline  fishery.  The  interim  final 


rule  clarified  that  monofilament  or  cable 
may  be  considered  a  longline  for 
purposes  of  the  prohibition  on  using  a 
longline  to  fish  in  the  snapper-grouper 
fishery  where  the  charted  depth  is  less 
than  50  fathoms  (91.5  m).  In  the 
wreckfish  restriction,  the  criterion 
remains  unchanged  and,  thus,  precludes 
any  presumption  that  monofilament  is 
cable  for  the  purposes  of  that  restriction. 

Charter  Vessels  and  Headboats 

The  interim  final  rule  also  removed 
unnecessary  language  regarding  the 
requirement  to  have  two  hcensed 
operators  aboard  as  a  condition  for  a 
charter  vessel  or  headboat  to  possess 
more  than  one  daily  bag  limit  of 
snapoer-grouper  species. 

Additional  Dackground  and  rationale 
for  these  actions  were  included  in  the 
interim  final  rule  and  are  not  repeated 
here. 

Comments 

No  comments  were  received  on  the 
interim  final  rule.  Accordingly,  it  is 
adopted  as  final  without  change. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
final  rule  is  necessary  for  the 
conservation  and  management  of  the 
snapper-grouper  fisherv  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Administrator 
determined  that  this  final  rule  is  not  a 
"major  rule  '  requiring  the  preparation 
of  a  regulatory  impact  analysis  under 
Executive  Order  12291.  This  rule  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  for  the  framework 
portions  of  ihis  final  rule,  that  is,  the  sea 
bass  pot  measures.  A  summary  of  the 
overall  net  economic  benefits  in  that 
RIR  was  included  in  the  interim  final 
rule  and  is  not  repeated  here.  The 
nonframework  portions  of  this  final  rule 
are  minor  and  technical  and  do  not 
change  the  regulatory  impacts  that  were 
previously  reviewed  and  analyzed. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  tj 
the  Small  Business  Administration  that 
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categorically  excluded  from  the 
requirement  to  prepare  an  EA,  as 
specified  in  NOAA  Administrative 
Order  216-6. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Florida. 
North  CaroUna,  and  South  Carolina. 
Georgia  does  not  participate  in  the 
coastal  zone  management  program.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  The  state  agencies 
agreed  with  this  determination. 

This  final  rule  does  not  contain  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
and  does  not  contain  policies  with 


federalism  implications  sufficient  lo 
warrant  preparation  of  a  federalism 
assessmen'  ur.n>-.-  Exe-  :tive  Order 

List  of  Sub)ects  in  30  LYR  Pan  b4b 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements 

For  the  reasons  set  forth  in  the 
preamble,  the  mtenm  final  rule 
amending  50  CFR  part  646,  which  was 
published  at  58  FR  11979  on  March  2. 
1993,  is  adopted  as  final  without 
change. 

Dated;  June  28,  1993. 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc  93-15743  Filed  7-2-93;  8:45  ami 
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This  secuon  ci  '^e  FEDERAL  REGISTER 
contains  notices  tc  the  public  of  the  proposed 
"^^uancB  of  rules  and  regulations.  T'le 
p-'pose  of  t^ese  notices  is  to  give  i-.teresteo 
persons  an  opportunity  to  participate  In  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  CF  TRANSPOFTATION 

Federal  A/^aMor  Ad'ninistration 

14CFR  Par*  71 

[Airspace  Docket  Nc  93- AGL'^fl] 

proposed  Establishment  of  Ciass  E 
Airspace;  Mt.  Sterling.  !L 

AGENCY:  Federal  AviatiJii 

Administration  (FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemakirg. 

SUMMARY:  This  proposed  rule  would 
■  -•  ;'  ..sh  Class  E  airspace  near  Mt. 
Sfir.  nR.  IL  to  accommodate  a  new  Very 
H:g.'~.  Frequency  Omnidirectional  Range 
5-tation-.^:rport  (VOR-A)  instrument 
approach  procedure  to  Mt.  Sterling 
Municipal  Airport,  Mt.  Sl«ri:na.  II. 
Airspace  Reclas,sificatiOn,  whi  h 
becomes  effective  September  1^.  1  }v<  i 
will  discontinue  the  use  of  the  term 
"transition  area  '  and  replace  ii  wi'.h  the 
designation  "Class  E  airspace"  T.^»e 
intended  affect  of  this  action  is  to 
p.rovide  segregation  of  aircraft  using 
ins'rument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

D.4TES:  Comment'?  must  be  received  on 

or  before  .'\ugust  20.  I9-v.'3 

AI^ORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  93-AGL-8,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018.  The 
official  docJcet  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System. 
Management  Branch,  Federal  Aviation 
Admanistration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Pov.  ers.  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Admirii.stration,  2.3G0 


East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-75^8. 

S'-.t'pLEMEV'A  =  v  INFORMATION: 

Comments  Iru  itrri 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addiessed, 
stamped  postcare  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AGL-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  A\'enue,  Des  Plaines,  Illinois, 
both  bef  re  and  after  i.',e  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  VPR.Ms 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
estabUsh  Class  E  airspace  at  Mt. 
Sterling,  IL.  to  accommodate  a  new 
VOR-A  instrument  approach  procedure 
to  Mt.  Sterling  Municipal  Airport,  Mt. 
Sterling,  IL. 

The  development  of  this  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
procedure  would  be  contained  within 
controlled  airspace.  The  intended  affect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Airspace  Reclassification,  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
"transition  area"  and  replace  it  with  the 
designation  "Class  E  airspace"  for 
airspace  extending  upward  from  700 
feet  or  more  above  ground  level. 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  appUcable 
visual  flight  rule  requirements.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  are 
published  in  §  71.71(c)  of  FAA  Order 
7400.9  dated  November  1,  1991,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3J 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
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IS  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
econonnic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  cf  the  Regulator,'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  cons. deration  of  "he  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 

I 

PART  71— {AMENDED] 

1.  The  aulhonty  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authontv:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended! 

2  The  incorporation  by  reference  in 
14  CFR  17,1  of  the  Federal  Aviation 
.administration  Order  7400.9,  Airspace 
Reclassification,  dated  November  1. 
1991,  and  effective  September  16,  1993, 
is  amended  as  follows: 

Section  71.71(cl  Transition  areas 
•        •        •        •        • 

.\GL  IL  E5  Mt.  Sterling,  IL  (New) 
NU.  Sterling  Municipal  Airport,  IL 

(lat.  39*'59'15"  N,  long.  90''48'15*' W) 
Quincy  VORTAC 
(lat.  39°50'53"  N,  long.  91"'16'44'' W) 
That  airspace  extending  upwards  from  700 
ft,  above  the  surface  within  a  5-mile  radius 
of  Mt.  Sterling  Municipal  Airport,  IL,  and 
within  2.5  miles  each  side  of  the  VORTAC 
069  radial,  extending  from  the  5-mile  radius 
area  to  5-miles  west  of  the  airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  June  21, 

1993 

]ohii  ?  Cupnsm, 

S  fan  J  ?er  .-^jr  Traffic  Division. 

■FR  Doc  93-15845  Filed  7-2-93;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-12] 

Proposed  Establishment  of  Class  E 
Airspace;  Manltowish  Waters,  W1. 

AGENCY:  Federal  Aviation 

Admanistration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  near 
Manitowish  Waters,  WI,  to 
accom.modate  a  new  N'ondirectional 
Beacon  [STiB]  approach  procedure  at 
Manitowish  Waters  Airport,  Manitowish 


Waters.  WI.  Airspace  Reclassification, 
which  becomes  effective  September  16. 
1993,  will  discontinue  the  use  of  the 
term  "transition  area"  and  replace  it 
with  the  designation  "Class  E  airspace 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  m 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  August  20.  1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  93-AGL-12,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dei.g.'i.s  F   F';'vv»rs  .'\:r  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Lnterested  parues  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif\'  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AGL-12."  The  postcard  will  be  date 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
exam.ination  in  the  Rules  Doeket,  FA.^, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments,  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  VN-iih  this 
nalemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 

Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-200,  800  Independence 
Avenue,  S\V  ,  Washington,  DC  20591,  or 
by  calling  (202)  267-3483, 
Communications  m.ust  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fijture  NTRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Manitowish 
Waters,  WI,  to  accommodate  a  new  NDB 
approach  procedure  at  Manitowish 
Waters  Airport,  Manitowish  Waters,  WI. 

The  development  of  this  procedure 
requires  that  the  F.\^^  alter  the 
designated  airspace  to  ensure  that  the 
procedure  would  be  contained  within 
controlled  airspace.  The  intended  affect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  Roor  of  the 
700-foot  controlled  airspace. 

Airspace  Reclassification,  which 
becomes  effective  September  16,  1993, 
will  discontinue  the  use  of  the  term 
"transition  area"  and  replace  it  with  the 
designation  "Class  E  airspace". 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements.  The 
coordinates  for  this  airplanes  docket  are 
based  on  North  American  Datum  83 
Class  E  airspace  designations  are 
published  in  Section  71.71(c)  of  FAA 
Order  7400,9  dated  November  1.  1991, 
and  effective  September  16.  1993,  which 
is  incorporated  by  reference  in  14  CFR 
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711.  The  Class  E  airspace  designation 
listed  in  this  docament  would  be 
published  subsequently  m  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act. 

1. 1st  of  Subject  m  14  CFR  Part  7  1 

Airspace,  Incorpjoration  by  reference, 
Navigation  (air). 

Thp  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorif>-:  49  U.S.C.  app.  1348(a),  1354(a). 
1  5i:),  E  O.  10854.  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 

14  CFR  17.1  of  the  Federal  Aviation 
Administration  Order  7400.9,  Airspace 
Reclassification,  dated  November  1. 
1991,  and  effective  September  16,  1993, 

15  amended  as  follows: 

Section  71.71(c]  Transition  areas 

•        •        •        •        • 

AGL  WI  E5  Manitowish  Waters,  WI  [NEW] 
Manitowish  Waters  Airport,  WI 
(lat.  46°  07'  18'T^,  long.  89°  53'  03"W) 

That  airspjace  extending  upward  from  700 
feet  above  the  surface  within  a  7-iiiile  radius 
of  the  Manitowish  Waters,  WI.  Airport 

«         •         •         *         » 

Issued  in  Des  Plaines,  Illinois  on  June  21, 

John  P.  Cuprism, 

Mj-jger,  A:r  Traffic  Division. 

;FR  Doc.  93-15846  Filed  7-2-93;  8:45  am) 
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NATIONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1272 

Procedures  for  NASA  Drug  Tes'ing 
and  Alcohol  Testing  Programs 

AGENCY;  National  Aerunauucs  and 
Space  Administration  (NASA). 
AC^ON:  Proposed  rule. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  (NASA)  is 
proposing  rules  to  implement  the  Qvil 
Space  Employee  Testing  Act  of  1991 
("the  Act"),  which  requires  an  alcohol 
testing  program  and  changes  the  drug 
testing  program  at  NASA  to  include 
preemployment  testing  and  spUt  sample 
collection  method. 

DATES:  Comments  must  be  submitted  in 
writing  on  or  before  September  7, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Chief,  Agency  Personnel 
PoUcy  Branch  (Code  FPP),  NASA 
Headquarters,  300  E  Street  SW.. 
Washington  DC  20546. 

FOR  FURTHER  tNFORMATIOH  CONTACT: 

Julie  A  T,>rr  =  -v  ■^■'\.^  •'B-1219. 

SUPPLEMENTARY  iKFORMATiON: 

Background 

On  December  9, 1991,  President  Bush 
signed  the  Civil  Space  Employee 
Testing  Act  of  1991  ("the  Act"),  section 
21  of  Public  Law  102-195,  NASA  • 
Authorization  Act,  FY  1992,  (42  U.S.C. 
2473c).  The  Act  requires  NASA  to 
prescribe  regulations  vrithin  18  months 
that  require  testing  of  employees 
conducting  safety-sensitive,  seairity, 
and  National  security  functions  for  use. 
in  violation  of  law  or  Federal  regulation. 
of  alcohol  and  drugs  listed  in  the 
Controlled  Substances  Act.  The  Act 
preempts  inconsistent  state  and  local 
laws,  and  requires  that  the  regulations 
be  consistent  with  U.S.  international 
obligations.  It  specifically  mandates, 
among  other  things,  privacy  in 
collection  techniques,  incorporation  of 
the  Department  of  Health  and  Human 
Services  (DHHS)  mandatory  guidelines 
for  drug  testing  and  comparable 
safeguards  for  alcohol  testing,  quantified 
confirmation  of  any  initial  positii'e 
result,  collection  of  split  samples  of 
body  fiuid  specimens,  confidentiality  of 
test  results,  and  scientifically  random 
selection  of  employees  to  be  tested.  It 
requires  preemployment,  random,  post- 
accident,  and  reasonable  suspicion 
testing;  periodic  testing  is  discretionary. 
Regulations  prescribed  under  the  Act 
must  include  provisions  for  the 
identification  of.  and  opportunity  of 


treatment  for,  covered  employees  in 
need  of  assistance  due  to  misuse  of 
alcohol  or  controlled  substances.  The 
Act  states  that  ciirrent  Federally 
mandated  programs  are  unaffected  by 
the  new  statutory  requirements. 

At  the  time  of  the  enactment  of  the 
Act,  NASA  already  had  implemented  a 
Drug-Free  Workplace  Program  (DFWP) 
as  mandated  by  Executive  Order  12564, 
dated  September  15, 1986,  and  section 
503  of  Public  Law  100-71,  dated  July 
11,  1987,  to  govern  drug  testing  and 
address  the  use  of  illegal  drugs  by 
NASA  employees. 

As  noted  above,  the  Act  requires 
certain  changes  to  the  existing  NASA 
drug  testing  rules  (e.g.,  it  requires  split 
sample  collections  and  preemployment 
testing  regulations,  neither  of  which  are 
currently  mandated  by  Executive  Order 
12564  or  Section  503  of  Public  Law 
100-71).  Therefore,  the  current  NASA 
Management  Instruction  (NMI)  3792.3 
"NASA  Plan  for  a  Drug-Free 
Workplace,"  (an  internal  program 
document)  will  continue  in  effect  for  the 
NASA  employee  drug  testing  program, 
which  adheres  to  the  requirements  of 
the  Act.  This  Proposed  Rule  mil  only 
include  the  new  drug  testing  (i.e..  split 
sample  collections  and  preemployment) 
and  alcohol  requirements  not  currently 
mandated  for  NASA  employees  by 
Federal  regulation. 

Starting  Date  for  Drug  and  Alcohol 
Testing  in  This  Proposed  Rule 

The  Agency  would  have  1  year  from 
the  effective  date  of  the  final  rules  in 
which  to  implement  the  requirements. 

Requirements  for  Notice 

Before  performing  an  alcohol  test 
under  these  rules,  the  Agency  must 
notify  the  employee  being  tested  that 
the  alcohol  test  being  administered  is 
required  by  these  rules.  The  notice  may 
bo  oral  or  wxitten.  Employees  are  free  to 
consume  alcohol  on  their  own  time  so 
long  as  that  consumption  does  not 
violate  any  of  the  provisions  of  these 
rules  or  other  applicable  rules. 

Alcohol  Testing  Summary 

In  general,  the  proposed  rules  would 
prohibit  covered  employees  &x)m 
performing  safety-sensitive,  security,  or 
National  security  functions:  (1)  When 
test  results  indicate  breath  alcohol 
concentration  of  0.04  or  greater  and  (2) 
If  they  refuse  to  submit  to  required 
alcohol  tests.  The  Agency  would  have  to 
remove  from  a  safety-sensitive,  security, 
or  National  security  duties  any  covered 
employee  who  violates  any  of  these 
prohibitions  until  he  or  she  has  met  the 
conditions  for  returning  to  such 
functions.  The  proposed  rule  would 
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require  the  Agency  to  conduct 
preemployment,  reasonable  suspicion, 
post-accident,  and  random,  alcohol 
testing  with  evidential  breath  testing 
devices  Periodic  testing  is 
discretionary  They  would  also  provide 
for  alcohol  related  educational 
information  for  employees,  supervisor 
training  and  referral  of  employees  to 
employee  assistance  programs  (EAP's). 

Alcohol  Testing-Overview 

Subpart  U^Alcohol  Testing 

This  subpart  sets  forth  the  alcohol 
testing  procedures  that  the  Agency 
would  implement.  Persons  familiar  with 
the  Agency's  drug  testing  rules  will 
notice  some  similarities  between  those 
rules  and  the  proposed  alcohol  testing 
procedures  The  Agency  is  proposing 
rules  concerning  the  collection  site  and 
the  collection  site  person  (called  the 
"alcohol  testing  site"  and  the  "breath 
alcohol  technician  (BAT),"  respectively, 
in  the  alcohol  testing  procedures),  a 
testing  form,  preparation  for  and 
administration  of  initial  and 
confirmatory  tests,  confidentiality, 
safeguarding,  test  records,  what  to  do  if 
an  employee  cannot  provide  an 
adequate  amount  of  breath,  and  what 
errors  m  the  process  are  "fatal  flaws" 
that  invalidate  a  test.  Except  for  the 
"fatal  flaws"  section,  all  these 
provisions  have  parallels  in  the  drug 
testing  procedures. 

The  aifferences  between  this  subpart 
and  the  drug  testing  procedures  are 
equally  noteworthy.  The  drug  testing 
procedures  call  for  the  donation  of  a 
quantity  of  urine,  packaging, 
transmission  to  a  National  Institute  on 
Drug  Abuse  (N'IDA)  certified  laboratory 
for  testing,  and  the  use  of  an  evidentiary 
chain  of  custody.  A  medical  review 
officer  is  used  to  interpret  laboratory 
results,  so  as  not  to  label  someone  who 
has  legitimately  ingested  a  substance  as 
an  illegal  drug  user. 

The  alcohol  testing  procedures  would 
use  breath  for  purposes  of  determining 
the  alcohol  concentration  as  measured 
by  a  breath  testing  device  that  provides 
a  definitive,  quantitative  result  at  the 
alcohol  testing  site.  Therefore, 
packaging,  chain  of  custody,  and 
transmission  rules  are  not  needed.  No 
testing  laboratories  would  be  involved; 
and,  therefore,  there  would  be  no  need 
for  laboratory  certification  or  procedure 
rules  Because  the  issue  to  be 
determined  is  whether  an  impermissible 
quantity  of  a  legal  substance  (ethyl 
alcohol)  is  in  the  person's  system — 
whether  it  comes  from  use  of  an 
alcoholic  beverage  or  medication — a 
medical  review  officer  to  interpret  the 
results  would  not  be  needed.  The  result 


is  that  these  alcohol  testing  procedures 
would  be  shorter  and  less  complex  than 
the  drug  testing  procedures. 

As  the  foregoing  discussion  suggests. 
perhaps  the  most  important  decision 
underlying  these  proposed  procedures 
is  to  rely  exclusively  on  breath  testing, 
rather  than  involving  testing  of  blood  or 
urine  specimens,  or  evaluations  of 
motor  or  cognitive  functions  as  part  of 
the  process.  The  Agency  believes  that 
the  choice  of  breath  testing  is  consistent 
with  its  commitment  to  an  accurate  and 
fair  testing  program. 

Analysis  of  breath  for  alcohol 
(specifically  ethanol)  has  been  practiced 
for  many  years  in  the  clinical  diagnosis 
of  intoxication  and  for  traffic  law 
enforcement  purposes.  In  light  of  the 
use  of  breath  test  devices  for  law 
enforcement  purposes,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  developed  Guideline 
Specifications  (49  FR  48855;  December 
14. 1984)  to  ensure  that  the  equipment 
meets  certain  minimum  performance 
specifications. 

Instruments  meeting  the  NHTSA 
specifications  are  included  in  a 
"Conforming  Products  List  of  Evidential 
Breath  Testing  Devices"  (CPL)  which  is 
used  in  the  purchase  of  instruments  for 
law  enforcement  purposes.  Instruments 
on  this  list  enjoy  wide  acceptance  in  the 
judicial  community  and  have  met  court 
scrutiny  for  precision  and  accuracy. 
These  instruments  are  reliable  in 
measuring  an  accurate  alcohol 
concentration  from  breath,  as  long  as  the 
operator  is  appropriately  trained  and  the 
instrument  is  maintained  in  accordance 
with  the  manufacturer's  guidelines. 
The  precision  and  accuracy  of  the 
instruments,  combined  with  their 
judicial  acceptance,  make  breath  testing 
instruments  of  evidential  quality  the 
most  appropriate  method  to  use  in 
testing  for  alcohol  misuse  for  the 
Agency.  Breath  tests  provide  an 
immediate  result.  Results  are  obtained 
nearer  to  the  time  at  issue  than  is 
possible  with  blood  testing.  This  is  a 
significant  advantage  in  that  it  enables 
the  Agency  to  remove  an  employee  who 
tests  positive  ft-om  performing  safety- 
sensitive,  security,  or  National  security 
duties  quickly. 

Chain  of  custody  issues  that  would 
arise  with  blood  testing  do  not  arise  in 
breath  testing.  The  need  for  special 
collection  facilities,  certified  testing 
laboratories,  and  the  use  of  medically 
trained  personnel  would  not  be 
necessary  for  breath,  as  opposed  to 
blood  testing.  The  operating  cost  per  test 
is  also  lower.  Breath  tests  are  much  less 
intrusive  than  blood  tests,  from  the 
employee's  point  of  view. 


Also,  properly  conducted  breath  tests 
can  accurately  reflect  the  alcohol 
content  of  the  pulmonary  arterial  blood 
which,  in  the  initial  or  absorption  phase 
of  alcohol  assimilation,  gives  a  truer 
picture  of  alcohol  influence  on  the 
central  nervous  system  than  a  venous 
blood  sample.  In  the  post-absorptive 
phase,  a  quantitative  breath  test  result 
will  yield  comparable  results  to  blood 
analysis  (arterial  or  venous). 

This  is  not  to  say  that  blood  testing  is 
not  a  legally  valid  means  of  establishing 
alcohol  concentration,  on  the  basis  of 
which  it  is  appropriate  to  take  action 
with  respect  to  an  employee.  The 
validity  of  these  procedures  which  are 
subject  to  evidentiary  hearings,  has  long 
been  recognized  in  administrative  and 
court  proceedings,  and  it  is  not  brought 
into  question  by  the  Agency's  proposal 
to  use  breath  testing. 

Sfction  1272.402    Definitions 

The  proposed  subpart  would  define 

several  terms  that  are  used  only  here,  or 
used  in  a  different  sense  than  in  the 
dnig  context.  "Air  blank"  would  be 
defined  as  a  test  of  ambient  air. 
"Alcohol"  would  refer  to  ethyl  alcohol, 
in  whatever  form.  The  proposed  rule 
regards  alcohol  in  the  system,  whatever 
its  source.  Someone  who  registers  0.04 
concentration  as  the  result  of  use  of  a 
product  containing  alcohol,  even  if  for 
medical  purposes,  is  no  less  impaired 
than  he  or  she  would  be  at  the  same 
alcohol  concentration  after  drinking  an 
alcoholic  beverage 

The  rule  would  use  the  term  "alcohol 
concentration."  The  more  familiar 
"blood  alcohol  concentration"  could  be 
misleading,  since  these  procedures  do 
not  call  for  the  use  of  blood.  The 
concentration  is  expressed  in  terms  of 
grams  of  alcohol  per  210  liters  of  breath, 
as  indicated  by  an  evidential  breath 
testing  device. 

"Collection  site,"  "initial  test,"  and 
"confirmation  test"  all  are  terms  used  in 
the  drug  testing  portion  of  the  Part  1272. 
Separate  alcohol  testing  specific 
definitions  are  used  here,  however.  The 
"breath  alcohol  technician"  (BAT)  is 
analogous  to  the  collection  site  person 
under  the  drug  testing  procedures,  and 
"alcohol  testing  site"  is  analogous  to 
"collection  site," 

An  "evidential  breath  testing  (EBT) 
device"  is  any  breath  testing  device  that 
NHTSA  has  approved  and  put  on  its 
conforming  products  list.  It  is  not 
relevant  for  purposes  of  this  rule 
whether  the  courts  in  any  particular 
state  have  accepted  a  given  device  for 
use  in  driving  under  the  influence  (DUI) 
or  other  legal  proceedings  m  that  state. 
As  a  matter  of  Federal  law,  NHTSA- 
approved  EBT's  would  be  used  for  all 
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tests  under  these  mies,  regardless  of  the 
status  of  a  device  under  state  law. 

An  "invalid"  test  is  one  which  has 
been  declared  invalid  under  the 
provisions  of  subpart  1272.513.  It  is 
neither  positive  nor  negative.  The 
concept  is  similar  to  that  of  a  canceled 
test  in  the  drug  testing  procedures.  For 
example,  if  a  negative  test  is  needed 
before  a  worker  may  begin  performing  a 
safety-sensitive,  security,  or  National 
security  function,  an  invaUd  test  would 
not  suffice,  and  the  employee  would 
have  to  have  another  test  conducted. 
Likewise,  if  a  test  result  of  0.04  or 
higher  is  declared  invalid,  the 
consequences  of  the  test  result  would 
not  apply. 

Section  1272.505    Breath  Alcohol 
Technician  (BAT) 

To  ensure  that  tests  are  conducted 
properly  and  accurately,  each  BAT 
would  have  to  be  trained  to  proficiency 
in  the  use  of  the  particular  EBT  he  or 
she  would  operate  and  in  following 
properly  the  procedures  in  this  part. 
The  proposed  rule  proposes  that  the 
training  would  have  to  cover  several 
elements,  including  operation  and 
methodology  of  the  breath  testing 
instrument,  the  specific  procedures  of 
this  rule,  and  where  needed,  performing 
checks  of  external  calibration  on  the 
EBT. 

To  ensure  that  the  BAT  is  trained  to 
proficiency,  the  proposed  rule  would 
require  that  each  course  of  instruction 
contain  a  "hands  on"  or  practical 
application  component  that  clearly 
demonstrates  the  BAT's  ability  to 
properly  use  the  EBT  to  produce  an 
accurate  result,  in  accordance  with  the 
procedures  outlined  in  this  rule.  If  the 
BAT  is  also  going  to  perform  checks  of 
external  calibration  of  the  EBT. 
proficiency  in  doing  so  would  have  to 
be  demonstrated.  The  Agency  would 
maintain  records  of  BAT  training  and 
proficiency.  The  rule  further  proposes 
that  courses  of  instruction  consistent 
with  the  NHTSA  model  course  for  EBT 
operator  training,  or  other  state- 
approved  courses  for  breath  testing 
device  operators  may  be  used  to  meet 
the  training  requirement. 

The  proposed  rule  proposes  that  a 
direct  supervisor  of  the  employee  being 
tested  could  not,  in  ordinary 
circumstances,  be  Uie  BAT,  in  oTder  to 
avoid  any  appearance  of  bias.  However, 
if  :t  is  impracticable  for  anyone  else  to 
do  the  job,  an  Agency  representative 
could  do  so.  where  not  prohibited  by 
operating  rules  (e.g.,  with  respect  to 
reasor.able  suspicion  tests). 

Or.e  issue  that  has  occurred  to  the 
Agency  is  that  it  would  adversely  affect 
ihe  perception  of  the  integrity  of  the 


process,  and  perhaps  the  defensitjility  of 
individual  tests,  if  the  BAT  were 
intoxicated  at  the  time  of  testing  or  had 
been  seen  consuming  alcohol  prior  to 
conducting  tests.  Consequently,  the 
BAT  is  required  to  be  below  the 
Agency's  predetermined  level  for  the 
use  of  alcohol  while  on  duty.  Violation 
of  this  requirement  would  render  the 
BAT  ineligible  to  conduct  individual 
tests. 

Section  1272.506    Devices  to  be  Used  in 
Alcohol  Testing 

The  Agency  proposes  that  evidential 
breath  testing  devices  (EBT's)  used  in 
meeting  the  requirements  of  this  rule 
would  have  to  be  Usted  on  the 
Conforming  Products  List  (CPL) 
published  periodically  by  NHTSA.  The 
CPL  is  published  in  the  Federal  Register 
and  updated  periodically  as  new 
technology  and  changes  to  breath  testing 
instruments  warrant.  For  many  years, 
NHTSA  has  evaluated  and  field  tested 
breath  testing  devices  for  their  technical 
and  scientific  capabilities  for  use  in  law 
enforcement  as  evidential  tests  of  breath 
alcohol  content.  By  inclusion  on  the 
NHTSA  CPL,  a  given  model  of  breath 
testing  devices  is  certified  as  providing 
accurate  and  reliable  results.  In  addition 
to  being  listed  on  the  NHTSA  CPL, 
EBT's  used  to  meet  the  requirements  of 
this  rule  would  have  to  have  certain 
other  capabilities  relevant  to  specific 
provisions  of  the  rule. 

First,  the  EBT  (itself,  or  via  a  separate 
printer  that  would  be  present  at  the 
collection  site)  would  have  to  be  able  to 
print  three  copies  of  each  test  results 
(either  simultaneously  or 
consecutively),  Second,  the  EBT's 
would  also  have  to  number  each  test 
sequentially,  with  the  numbers  visible 
to  both  the  BAT  and  the  employee 
before  each  test  and  printed  out  on  the 
result.  The  purpose  of  this  requirement 
is  to  identify  each  test  result  as 
pertaining  to  a  specific  employee.  In 
effect,  the  employee's  signature  on  the 
form  prior  to  the  test  would  signify  "I 
am  about  to  take  test  No.  243."  The  test 
result  would  say  "Test  No.  243." 

Third,  the  EBT  would  also  ha^'e  to  be 
able  to  do  an  "air  blank"  or  test  of  the 
ambient  air  to  ensure  that  when  nobody 
was  breathing  into  the  instrument,  it 
reported  zero.  An  air  blank,  in  other 
words,  is  a  check  of  internal  cahbration. 
This  check  of  internal  calibration  of  the 
instrument,  conducted  both 
immediately  prior  to  and  immediately 
following  each  breath  test  further 
ensures  the  accxiracy  of  the  result.  The 
EBT  would  also  have  to  be  able  to 
generate  printed  records  of  the  air 
blanks  along  with  each  test  result. 
Fourth,  an  EBT  would  have  to  be 


capable  of  performing  a  check  of 
external  cahbration  (i.e.,  a  test  of  its 
abiUty  to  produce  a  quantitative  resuh 
consistent,  within  a  given  tolerance,  of 
a  known  alcohol  concentration 
standard). 

Checks  of  external  calibration  of  the 
instrument  using  known  alcohol 
concentration  standards  are  essential  to 
vahdating  the  accuracy  of  the  EBT.  Each 
EBT  model  used  to  meet  the 
requirements  of  this  rule  would  have  to 
have  a  Quahty  Assurance  Plan  (QAP) 
provided  by  the  manufacturer  and 
approved  by  NHTSA.  The  QAP  would 
specify  the  manufacturer's 
recommended  methods  and  frequency 
for  checks  of  external  calibration.  This 
rule  also  proposes  that  EBT's  would 
have  to  be  capable  of  distinguishing 
ethyl  alcohol  from  acetone  at  the  0.04  or 
greater  level. 

The  Agency  would  inspect,  maintain, 
and  calibrate  EBT's.  The  work  would 
have  to  be  performed  by  the 
manufacturer  or  a  certified 
representative  of  the  manufacturer, 
BAT's  who  have  completed  specific 
training  in  calibration  and  maintenance 
of  EBT's  may  perform  such  duties. 
Records  of  calibration  and  maintenance 
would  have  to  be  maintained  for  3 
years,  a  period  of  time  equivalent  to  the 
retention  of  positive  test  records. 

Each  EBT  manufacturer  would  have 
to  develop  and  subm.it  to  the  Agency  a 
QAP  for  each  NHTSA  CPL  approved 
EBT  model  used  by  the  Agency.  This 
plan  would  tell  the  Agency  how  and 
when  to  perform  checks  of  external 
calibration,  taking  into  account 
variations  in  EBT  use  that  would  affect 
the  frequency  of  such  checks  (e.g., 
stationary  vs.  mobile  use,  high  vs.  low 
temperature,  and  low  vs.  high  numbers 
of  tests).  The  QAP  would  establish 
tolerances  for  each  instrument  that 
define  the  acceptable  limits  of  deviation 
from  the  known  alcohol  concentration 
standards.  Other  inspection, 
maintenance,  and  calibration 
requirements  would  also  be  stated.  If  an 
external  calibration  check  revealed  that 
the  EBT  was  out  of  calibration,  the 
Agency  would  have  to  take  the  EBT  out 
of  service  and  fix  the  problem  before  the 
device  could  be  used  again  for  its 
mandated  employee  testing.  The  EBT 
would  be  sectuely  stored  when  it  is  not 
being  used.  The  purpose  of  this  is  to 
prevent  anyone  from  tampering  with  the 
device. 

Section  1272.507    The  Alcohol  Testing 
Site 

The  requirements  for  an  alcohol 
testing  site  are  less  detailed  than  the 
drug  testing  collection  site  rules.  The 
site  must  a^ord  aural  and  visual  privacy 
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to  the  person  being  tested,  to  protect  the 
conP.dentiahry  of  the  process.  Any 
number  of  arrangements  could  satisfy 
this  performance  cntena.  such  as  a 
room,  a  van.  or  a  partitioned-off  area. 
While  testing  is  going  on.  or  when  the 
EET  is  present,  the  site  must  be  able  to 
be  secured.  Essentially  this  means  that 
the  BAT  must  have  the  EBT  under  his/ 
her  control  at  all  times  and  be  able  to 
hmit  access  to  the  testing  area  to 
authorized  personnel.  For  example, 
while  a  temporary  partition  might  meet 
the  privacy  requirements,  it  may  or  may 
not  meet  the  security  and  control 
requirement. 

One  exception  to  collection  site 
requirements  would  be  a  situation  in 
which  meeting  all  privacy  requirements 
would  be  impractical,  and  a  test  would 
not  happen  at  all  unless  it  happened  in 
a  nonconforming  site.  We  propose  this 
exception  only  for  unusual,  spur-of-the- 
moment  situations  (like  a  post-accident 
test  that  could  not  be  conducted  in  a 
timely  manner  if  all  privacy 
requirements  had  to  be  met),  not  for 
regular,  predictable,  matter  of  course 
situations.  The  BAT  would  provide 
privacy  protection  for  the  employee  to 
the  maximum  extent  feasible. 

The  BAT.  m  order  to  avoid  potential 
mistakes,  could  administer  only  one 
breath  test  at  a  t'.me.  This  refers  to  actual 
operation  of  the  EBT  only.  Assuming 
that  adequate  privacy  could  be 
maintained,  other  employees  could  be 
waiting,  filling  out  forms,  observing  the 
15-minute  waiting  period  before  a 
confirmatory  test  etc.  The  BAT  is  also 
prohibited  from  leaving  the  collection 
site  while  the  testing  process  is  under 
way,  including  the  wailing  period. 

Section  1272.508    The  Alcohol  Testing 
Form 

This  section  would  mandate  the  use 
of  one  of  the  two  types  of  testing  forms. 
One  type  of  form  is  generated  by  the 
EBT  and  would  contain  all  the 
necessary  identification  data,  space  for 
required  signatures,  and  breath  test 
results  specified  in  this  subpart.  The 
other  form  would  be  used  when  the  EBT 
prints  only  the  test  result  and  this  result 
is  then  attached  to  a  standard  form 
containing  th.e  test  identification  data 
and  signatures  and  other  required 
information  specified  in  this  subpart. 
The  forms  would  not  be  altered  or 
customized,  so  that  all  alcohol  testing 
forms  used  Agencywide  under  the  rules 
incorporating  Part  1272  would  be 
standard.  The  form  would  be  produced 
in  tnpUcate,  with  copies  to  the 
employee,  the  Agencv.  and  the  BAT. 
The  form,  whether  EBT-generated  or  a 
standard  pnnted  form,  would  contain 
the  date  and  time,  sequential  test 


number,  employee  idcntifviug  data. 
BAT  identifying  data,  and  certification 
statements  about  the  test  with  signatures 
by  the  employee  and  the  BAT. 

Section  1272.509    Preparation  for 
Testing 

The  pre-testing  procedure  would  be  a 
relatively  simple  one.  After  presentation 
of  identification  by  the  employee  (and 
by  the  BAT,  if  requested),  the  BAT 
would  explain  the  testing  procedures 
and  tell  the  employee  what  is  required 
The  BAT  and  the  employee  would  fill 
out  the  testing  form  and  sign  it.  This 
would  include  entering  the  sequential 
number  of  the  test  that  the  device 
indicates  is  about  to  be  taken. 

If  the  employee  refuses  to  take  the  test 
(i.e.,  by  refusing  to  sign  the  form  or 
provide  breath,  or  otherwise  preventing 
the  test  from  taking  place),  the  BAT 
would  note  the  refusal  on  the  form,  stop 
the  testing  process  for  that  employee, 
and  immediately  inform  the  employer. 
The  employer  should  provide  the  BAT 
with  instructions  concerning  the 
ernployee's  leaving  the  collection  site. 

The  proposal  would  also  direct  the 
BAT  to  start  a  new  test  if,  for  some 
reason,  an  event  occurred  to  invalidate 
the  test.  For  example,  if,  after  the  initial 
test,  the  second  post-test  air  blank  did 
not  show  a  00.00  reading,  the  BAT 
would  run  a  new  initial  test  using  a  new 
sequential  number.  If  a  similar  event 
happened  on  a  confirmatory  test,  the 
BAT  would  start  a  new  form  for  the 
confirmatory  test  with  the  new 
sequential  number  and  affix  it  to  the 
form  used  for  the  valid  initial  test. 


§  1272.510 
Initial  Test 


Administration  of  the 


The  first  part  of  the  testing  process 
would  be  to  make  sure  that  the  EBT  is 
operating  properly  with  respect  to 
detecting  Uie  presence  of  alcohol.  In  the 
employee's  presence,  the  BAT  would  do 
a  "dry  nm"  operation  of  the  EBT  by 
conducting  an  "air  blank"  test  (e.g.,  a 
test  of  the  ambient  air,  assumed  to 
contain  no  ethyl  alcohol).  If  the  device 
reads  anything  other  than  a  zero  (0.00), 
the  BAT  would  know  something  was 
wrong.  If  the  initial  attempt  at 
conducting  an  air  blank  test  fails  (e.g., 
the  EBT  registers  something  other  than 
0.00)  the  BAT  could  re-run  the  air  blank 
once  more.  The  test  of  the  employee 
would  not  proceed  unless  a  0.00  reading 
was  obtained.  If  the  instrument  again 
fails  to  provide  a  0.00  result  on  the  air 
blank,  the  EBT  cannot  be  used  for 
testing  imtil  a  check  of  external 
calibration  is  conducted  and  the 
instrument  is  found  to  be  within  the 
tolerance  limits  on  a  known  alcohol 
standard  of  0.00. 


Next,  the  B.\T.  m  the  presence  of  the 
employee,  would  take  an  individually- 
sealed  mouthpiece  (for  the  sake  of 
sanitation  and  to  avoid  any  possible 
contamination  of  the  mouthpiece  by 
alcohol  from  previous  users)  and  place 
it  into  the  EBT.  In  order  to  get  a 
sufficient  quantity  of  deep  lung  air,  the 
employee  would  be  instructed  to  blow 
into  the  mouthpiece  for  at  least  6 
seconds,  or  until  the  EBT  indicates  that 
an  adequate  amount  of  breath  has  been 
obtained.  If  the  employee  could  not 
produce  an  adequate  amount  of  breath, 
the  procedures  of  §  1272.53  would 
apply. 

Immediately  following  the  testing  of 
employee's  breath,  a  post-test  air  blank 
would  also  have  to  be  performed,  to 
ensure  that  the  device  reads  0.00  after 
the  breath  test.  Once  again,  if  the 
instrument  did  not  provide  a  0.00 
reading  on  the  air  blank,  the  BAT  may 
attempt  one  additional  air  blank.  If  a 
0.00  reading  still  was  not  obtained,  use 
of  the  EBT  would  be  discontinued  and 
the  previous  breath  result  would  be 
invalid.  Both  the  pre-  and  post-test 
airblank  results  would  be  printed  out 
and  attached  to  the  alcohol  testing  form. 

If  the  EBT  does  not  print  the  test 
result  direct'y  onto  the  testing  form,  the 
resulting  printout  would  be  attached  to 
the  form  in  the  place  provided  with 
some  means  that  would  show  clear 
evidence  of  removal  (e.g..  tamper- 
evident  tape).  The  B.^T  and  employee 
would  again  sign  the  form,  citing  the 
sequential  test  number.  (However,  if  the 
employee  refuses  tc  sign,  it  would  not 
be  considered  a  re.fusal  to  be  tested, 
since  the  employee  has  in  fact  taken  the 
test).  If  the  employee  does  refuse  to  sign 
the  form  after  the  result  is  obtained,  the 
B.^T  should  so  note  on  the  form  in  the 
remarks  section. 

In  the  event  the  printed  result  does 
not  match  the  result  displayed  on  the 
EBT,  the  employees  and  the  BAT  would 
both  initial  or  sign  a  record  of  such 
disparity  on  the  form.  The  test  result 
would  be  invalid.  If  an  error 
malfunction  of  the  EBT  equipment  is 
immediately  detected  by  the  BAT,  the 
BAT  would  start  over  and  immediately 
administer  another  test. 

If  the  result  is  less  than  0.04,  the  test 
IS  "negative."  The  B.\T  would  report 
the  negative  result  to  the  employer. 
Notification  of  negative  test  results  may 
be  done  telephonically  or  electronically, 
but  m(ust  be  followed  up  with  the 
employer's  copy  of  the  testing  form.  If 
the  resuh  is  0.04  or  greater,  a 
confirmator\'  test  would  be  needed. 
The  Agency  notes  that,  under  the 
alcohol  testing  legislation,  the  initial 
test  need  only  indicate  the  consumption 
of  alcohol.  It  is  not  statutorily  required 
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that  the  iniiiai  test  be  of  evidential 
quality,  produce  a  quantitative  result,  or 
have  elaborate  safeguards. 
Consequently,  it  v^rould  be  legally 
possible,  under  the  statute,  for  the 
Agency  to  permit  the  use  of  other  testing 
techniques  (e.g.,  nonevidential  breath 
testing  devices)  for  initial  tests,  so  long 
as  they  were  capable  of  identifying 
alcohol  concentration  of  0.04  or  greater. 

The  consequences  of  "false 
negatives,"  which  may  occur  with  some 
nonevidential  techniques,  present 
serious  safety,  security  or  National 
security  concerns.  The  Agency  believes, 
in  addition,  that  use  of  nonevidential 
testing  methods  would  make  little  sense 
in  the  context  of  this  rule.  An  EBT 
would  have  to  be  available  to  conduct 
a  confirmatory  test  very  shortly  (within 
30-60  minutes)  after  a  "positive"  initial 
test  in  any  case.  For  this  reason,  the  cost 
of  EBT  availability,  would  have  to  be 
incurred  and  would  have  to  include  a 
properly  trained  BAT.  It  would  probably 
be  less  expensive  to  use  the  EBT  that  is 
already  there  for  the  initial,  as  well  as 
for  the  confirmatory  test  than  to  use 
other  technologies.  Use  of  EBT 
technology  on  the  initial  as  well  as  any 
required  confirmatory  test  provides  the 
additional  advantage  of  a  more 
scientifically  accurate,  sensitive,  and 
specific  test  result  for  alcohol  content 
on  all  tests  conducted.  Use  of 
nonevidential  methods  for  testing  also 
raises  issues  of  how  to  document  test 
results  and  how  to  prevent  fraudulent  or 
"doctored"  records  of  employer 
compliance  with  testing  requirements. 
In  particular,  disposable  testing 
methods  present  problems  in  ensuring 
that  initial  test  results  of  employees  who 
are  in  violation  of  the  alcohol  misuse 
standards  are  not  ignored  and  that  the 
evidence  of  such  violation  hidden  or 
destroyed. 

This  discussion  is  in  the  context  of  an 
extensive,  multi-modal  testing  program, 
including  random  testing  as  well  as 
testing  triggered  by  reasonable  suspicion 
or  the  occurrence  of  an  accident.  Greater 
protection  is  needed  in  such  a  program, 
especially  in  the  absence  of  procedural 
protection  present  in  some  existing 
programs  that  may  use  nonevidential 
testing  methods  in  some  circumstances. 
For  example,  the  Coast  Guard  post- 
accident  alcohol  testing  program  can 
involve  an  administrative  proceeding  at 
which  the  employee  has  the  opportunity 
to  challenge  test  results  before  a  license 
is  revoked  or  an  investigative  inquiry  at 
which  further  evidence  could  be 
introduced.  In  any  event,  the  use  of 
nonevidentiarv-  alcohol  testing  devices 
alone  would  not  meet  the  statutory 
requirement  for  verification  in  the 


testing  program  proposed  by  these 
proposed  procedures. 

Section  1272.511    Administration  of 
the  Confirmatory  Test 

The  confirmatory  test  could  be  a 
second  test  on  the  same  EBT  as  the 
initial  test.  The  statute  does  not  require 
that  the  confirmatory  test  use  a  different 
technology.  The  Agency  believes  that 
the  reliability  of  EBT's  on  the  NHTSA 
GPL  is  such  that  using  the  same  device 
would  have  no  adverse  effect  on  the 
accuracy  of  tests.  In  order  to  guard 
against  any  possibility  of  alcohol  on  the 
used  mouthpiece  affecting  the  result  of 
the  confirmation  test  a  new  mouthpiece 
would  be  used  for  the  confirmation  test. 

Before  the  confirmatory  test,  a  15- 
minute  waiting  period  would  be 
observed.  The  purpose  of  the  waiting 
period  is  to  ensure  that  the  presence  of 
mouth  alcohol  (residual  alcohol  present 
in  the  mouth  from  the  recent  use  of 
food,  tobacco,  or  hygiene  products)  does 
not  artificially  raise  the  test  result.  The 
BAT  would  instruct  the  employee  to 
avoid  actions  that  could  increase  mouth 
alcohol  (i.e.,  using  tobacco  products, 
mouthwash,  breath  spray,  cough  drops, 
lozenges,  or  other  food  or  medicinal 
products  containing  alcohol)  during  the 
waiting  period.  The  test  would  proceed 
even  if  the  employee  disregards  the 
instructions,  however,  since  they  are  for 
the  employee's  protection.  This  rule 
proposes  that  the  15-minute  waiting 
period  be  observed  before  the 
confirmatory  test  rather  than  before  the 
initial  test  as  a  means  to  reduce  lost 
time  and  costs  in  administering  the 
testing  program.  Since  no  adverse 
actions  may  be  imposed  on  the  basis  of 
the  initial  results,  the  employee 
protection  afforded  by  the  waiting 
period  are  only  necessary  for  the 
confirmation  test.  It  is  assumed  that  the 
vast  majority  of  employees  will  not  have 
permissibly  consumed  alcohol 
immediately  prior  to  testing  and  that  the 
time  necessary  to  prepare  for  the  initial 
test  and  complete  the  form  vfill,  in  fact, 
provide  ample  opportunity  for  residual 
mouth  alcohol  to  dissipate.  A  20-minute 
maximum  for  the  waiting  period, 
between  initial  and  confirmation  tests  is 
proposed.  The  purpose  of  establishing  a 
maximum  limit  for  the  waiting  period  is 
to  prevent  the  manipulation  of 
confirmation  results  by  affording  time 
for  the  metabolism  of  alcohol  so  that 
results  will  be  lower  than  first  recorded 
on  the  initial  test. 

Confirmation  test  results  should  only 
be  higher  than  initial  test  results  when 
an  employee  has  very  recently 
consumed  alcohol  and  is  in  the 
absorption  phase  of  alcohol  metabolism. 
The  Agency  believes  that  the  proposed 


requirements  for  pre-  and  post-test  air 
blank  readings  on  initial  and 
confirmation  tests  provides  sufficient 
safeguards  for  ensuring  the  internal 
calibration  of  the  instruments. 

Typically,  imder  proposed  operating 
administration  rules,  a  confirmed  result 
of  0.04  alcohol  concentration  or  greater 
requires  the  employer  to  remove  the 
employee  from  performing  his  or  her 
safety-sensitive,  security,  or  National 
security  duties  (Consequence  A). 
Someone  who  tests  negative  (less  than 
0.04)  may  continue  to  perform  safety- 
sensitive,  security,  or  National  security 
duties  (Consequence  B).  The  proposed 
rule  proposes  that  when  the 
confirmation  result  is  different  from  the 
initial  test  result,  the  lower  of  the  two 
results  be  us^d  for  the  purpose  of 
determining  consequences.  For 
example,  if  the  confirmation  result  is 
below  0.04,  even  though  the  initial  test 
result  was  greater  than  0.04,  the 
employee  may  continue  to  perform 
safety-sensitive,  security,  or  National 
security  duties  (Consequence  B).  Under 
the  proposed  rule  proposal  to  rely  on 
the  lower  of  the  two  EBT  test  results  for 
the  assignment  of  consequences,  the 
following  outcomes  would  occur: 


Initial  test 

Confirmation  test 

Con- 
se- 
quences 

0.04  or  greater 
0.04  or  greater 
Less  than  0.04 

0.04  or  greater  .. 
Less  tftan  0.04  .. 

None 

A 
B 
B 

This  section  also  proposes  a 
procedure  for  notification  of  the 
employer  of  test  results  by  the  BAT.  The 
proposed  procedures  address  the 
timeliness  and  methods  of  transmitting 
this  information. 

Section  1272.512    Inability  to  Provide 
an  Adequate  Amount  of  Breath 

What  happens  if  the  employee 
allegedly  cannot,  because  of  a  medical 
condition,  provide  sufficient  breath  to 
result  in  a  valid  test?  (This  problem  is 
analogous  to  the  "shy  bladder"  problem 
in  drug  testing.) 

First,  the  employee  would  have  to 
attempt  to  provide  sufficient  breath. 
This  means  that  the  employee  would 
have  to  attempt  to  breathe  into  the  EBT. 
Failure  to  attempt  to  provide  breath  is 
treated  as  a  refusal  to  be  tested,  and  the 
BAT  would  note  such  failure  to  attempt 
the  test  on  the  testing  form  and 
immediately  notify  the  employer.  Ifthe 
employee  attempts  to  provide  breath 
and  is  unable  to  do  so  (e.g.,  cannot 
sustain  a  breath  long  enough,  or  cannot 
provide  sufficient  deep  lung  air)  the 
BAT  would  so  note  on  the  form  and 
immediately  notify  the  Agency,  who 
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would  direct  the  employee  to  seek  a 
medical  evaluation  to  document  his/her 
inability  to  provide  a  breath  sample  due 
to  medical  reasons  The  evaluation 
would  have  to  b^  done  by  a  physician 
acceptable  to  the  employer,  in  order  to 
help  maintain  the  integrity  of  the 
process  (i.e  ,  to  help  prevent  a  situation 
in  which  the  employee  selects  a 
physician  who  could  reasonably  be 
viewed  as  being  biased  in  favor  of  the 
employeel  The  provision  is  not 
intended  to  allow  the  Agency  to 
arbitrarily  veto  the  use  of  a  physician 
other  than  one  preferred  by  the  Agency. 
The  physician  would  answer  one  basic 
question:  Does  the  employee  have  a 
medical  condition  which  has,  or  with  a 
high  degree  of  probability  could  have, 
precluded  the  employee  from  providing 
an  adequate  amount  of  breath?  If  yes, 
there  is  no  'refusal."  If  no,  the 
employee  is  deemed  to  have  refused  the 
test.  The  employee  should  be  prohibited 
from  performing  safety-sensitive, 
security,  or  National  security  duties 
until  the  medica!  evaluation  is 
r.onducted,  the  physician's 
determination  made  and  reported  to  the 
Agency. 

It  should  be  noted  that  this  inquiry  by 
the  physician  would  be  on  a  case-by- 
( ase.  test  specific  basis.  Physicians 
would  not.  under  this  provision,  be 
authorized  to  issue  a  blanket  statement 
that  an  individual  was  permanently 
unable  to  provide  an  adequate  amount 
of  breath.  Such  a  statement  could 
amount  to  a  waiver  from  the  testing 
requirement,  w.hich  would  be  contrary 
to  the  objectives  of  the  Act. 


Section  1272.513    In  valid  Tests 

This  section  proposes  a  list  of  "fatal 
flaws"  in  the  testing  process,  any  one  of 
which  would  invalidate  a  test.  Other 
testing  procedures  errors  do  not 
necessarily  invalidate  a  test. 

Most  of  these  items  are  self- 
explanatory.  Failing  to  observe  the  15- 
minute  minimum,  should  invalidate  a 
test  Our  view  at  this  time  is  that  the  15- 
minute  minimum  waiting  period  is 
essential  to  protect  the  employee's  right 
to  a  fair  and  accurate  test  Any  failure 
to  provide  at  least  the  15-minute  waiting 
period  before  the  confirmation  test 
would  result  in  the  confirmation  result 
being  invalid  Because  the  20  minute 
maximum  on  the  waiting  period  is  not 
an  employee  protection  procedure  (in 
fact,  additional  delay  could  be  helpful 
to  employees!  if  the  waiting  period 
between  tests  exceed  20  minutes,  the 
confirmation  test  would  remain  vaUd.  If 
the  BAT  notices  a  potentially  fatal  error 
in  the  testing  process  (e.g..  the  BAT  has 
tailed  to  sign  the  form  or  has  failed  to 
.sign  the  form  or  has  failed  to  run  a  post- 


test  air  blank),  before  the  employ w  has 
left  the  alcohol  testing  site,  the  BAT 
should  be  able  to  direct  the  employee  to 
take  another  test  to  correct  the  problem. 

One  "fatal  flaw"  that  could  create 
difficulty  is  a  situation  in  which  a  check 
of  external  calibration  indicates  that  the 
instrument  is  not  properly  calibrated  In 
this  situation,  all  positive  results  back  to 
the  last  check  of  external  calibration 
that  established  the  instrument's 
accuracy  would  be  invalidated.  The 
proposed  rule  proposes  that  more 
frequent  external  calibration  checks 
than  required  by  the  manufacturer's 
QAP  be  conducted  An  external 
calibration  check  should  be  conducted 
after  every  positive  to  mitigate  problems 
for  subsequent  personnel  actions.  This 
will  eliminate  a  number  of  problems  in 
the  administration  of  the  program  and 
Agency's  personnel  decisions.  Since 
confirmed  results  are  available 
immediately  and  once  notified,  the 
Agency  is  required  to  take  action 
prohibiting  the  performance  of  safety- 
sensitive,  security,  or  National  security 
duties  by  employees  who  are  found  to 
have  violated  the  alcohol  misuse 
standards,  tests  invalidated  at  a  later 
date  may  result  in  the  reversal  of 
personnel  actions,  including  a 
restitution  of  back  pay,  if  an  external 
calibration  check  is  not  conducted  after 
every  positive. 

Section  1272.515    Availability  and 
Disclosure  of  Alcohol  Testing 
Information  About  Individual 
Employees 

This  section  would  be  parallel  to 
similar  material  in  the  drug  testing 
procedures.  The  general  rule  is  that 
information  is  confidential  and  may  not 
be  released  to  third  parties  without  the 
employee's  v«-itten  consent.  The  Agency 
could  release  information  in  the  context 
of  a  proceeding  relating  to  an  employee 
benefit  or  to  Agency  sponsored  action 
against  the  individual. 

Section  1272.516    Maintenance  and 
Disclosure  of  Records  Concerning  EBT's 
and  BAT'S 

This  section  would  require  the 
Agency  to  ensure  that  the  records  of  the 
inspection,  maintenance,  and 
calibration  of  EBT's,  compliance  with 
the  manufacturer's  QAP.  and  records  of 
the  training  and  proficiency  of  B.\T's 
are  maintained. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  51  U.S.C.  601-612.  since 
it  will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 


2.  This  rule  is  not  a  ma)or  rule  as 
defined  in  Executive  Order  12291. 


List  of  Subjects  in  14  CFR  Part  1272 
Government  employees,  Drug  testing. 

Alcohol  testing. 
For  the  reasons  set  out  in  the 

p.reamble.  14  CFR  part  1272  is  proposed 

to  be  added  to  read  as  follows- 

PART  1272— PROCEDURES  FOR 
NASA  DRUG  TESTING  AND  ALCOHOL 
TESTING  PROGRAMS 

Subpart  A— Drug  Testing:  General 
Provisions 


Applicability. 

Purpose. 

Definitions. 

ColltHrtive  barszaining. 


Sec. 

1272.100 
1272.102 
1272.103 

1272 104 

Subpart  B — Drug  Testing;  Specimen 
Collection  Procedures 

Sec. 

1272.200    Specimen  collection  procedures. 
1272  201     Laboratory  personnel  and  analysis 
procedures. 

1 272.202  Reporting  and  review  of  results. 

1272.203  Protection  of  employee  records. 

1272.204  LseofDHHS— certified 
ktorutorifs 

Subpart  C — Drug  Testing:  Preemployment 
Tasting  Procedures 

Sec. 

1272.300  Preemployment  drug  testing. 

1272.301  Identification  of  testing 
designated  positions  for  preemployment. 

1 272.302  Drugs  for  which  preemployment 
testing  is  performed. 

1272.303  Specimen  collection,  handling, 
and  laboraton,-  analysis  for 
preemploym.er.t  drug  testing. 

1272.304  Medical  review  of  results  of 
preemployment  tests  for  illegal  drug  use. 

1272.305  Action  pursuant  to  a 
determination  of  illegal  drag  use. 

1272.306  Records. 

Subpart  D— Alcohol  Testing:  General 
Provisions 


1272.400 
1272.401 
1272  402 
1272.403 


Applicability. 
Purpose. 
Definitions. 
Collective  bargaining. 

Subpart  E— Alcohol  Testing:  Procedures 


1272.500    Employee  assistance,  education. 

and  training. 
1272  501     Random  alcohol  testing  and 

identification  of  testing  designated 

positions. 

1 272.502  Applicant  alcohol  testing. 

1272.503  Alcohol  testing  as  a  result  of  an 
accident. 

1 272  504    Alcohol  testing  for  reasonable 

suspicion. 
1272  505    Breath  alcohol  technician. 
1272  506    Devices  to  be  used  in  alcohol 

testing. 
1272.507    The  alcohol  testing  site. 
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Sec 


1272  508    The  alcohol  testing  form. 

1272.509  Preparation  for  testing. 

1272.510  Administration  of  the  initial  test. 

1272.511  Administration  of  the 
confinnatory  test. 

1272.512  Inability  to  provide  an  adequate 
amount  of  breath. 

1272.513  Invalid  tests. 

1272.514  Action  pursuant  to  a 
determination  of  alcohol  at  the 
predetermined  level. 

1272.515  Availability  and  disclosure  of 
alcohol  testing  information  about 
individual  employees. 

1272.516  Maintenance  and  disclosure  of 
records  concerning  EBT's  and  BAT's. 

Authority-:  Sec  203.  National  Aeronautics 
and  Space  Act  of  1958,  as  amended.  72  Stat. 
429,  42  U.S.C.  2473;  Civil  Space  Employee 
Testing  Act  of  1991, 105  Stat.  1616,  42  U.S.C. 
2473c;  Executive  Order  12564,  September  15, 
1986;  and  the  Privacy  Act  of  1974, 5  U.S.C 
552a. 

Subpart  A — Drug  Testing:  General 
Provisions 

§1272.100    Applicability. 

This  part  applies,  through  regulations 
issued  by  the  National  Aeronautics  and 
Space  Administration  (NASA),  the 
Agency,  to  conduct  split  sample 
collections  and  preemployment  testing 
for  drugs  of  NASA  employees. 

§1272.102     Purpose. 

NAS.A.  promulgates  this  part  in  order 
to  protect  the  civil  space  program, 

maintain  public  safety  and  security,  and 
safeguard  the  National  security.  This 
part  establishes  policies,  criteria,  and 
procedures  for  developing  and 
implementing  programs  that  help 
maintain  a  workplace  free  of  the  effects 
of  the  use  of  illegal  drugs  by  NASA 
employees  performing  safety,  security, 
and  National  security-sensitive  duties. 
The  procedures  include  the  use  of  split 
sample  collections  and  testing  of 
applicants  for  NASA  Civil  Servant 
positions  for  the  presence  of  illegal 
drugs. 

§1272.103    Definitions. 

For  the  purposes  of  '.his  subpart,  the 
following  definitions  apply: 

(a)  Collection  Site  Person  means  a 
technician  or  other  person  trained  and 
qualified  to  take  unne  samples  and  to 
secure  unne  samples  for  later  laboratorv 
analysis. 

(b)  Confimied  Positive  Test  means  a 
finding  ba.sed  on  a  positive  initial  or 
screening  test  result,  confirmed  bv 
another  positive  test  on  the  same 
sample.  The  confirmatory  test  mu.st  he 
by  the  gas  chromatography/nias.s 
spectrometry  method. 

(c)  Illegal  Drug  means  a  controlled 
substance,  as  specified  m  Schedules  I 
through  V  of  the  Co:itr.;lled  Substances 


Act.  21  use  811,812.  The  term 
"illegal  drugs  '  does  not  apply  to  the  use 
of  a  controlled  substance  in  accordance 
with  terms  of  a  valid  prescription,  or 
other  uses  authorized  by  law. 

(d)  Medical  Review  Officer  (MRO) 
means  a  licensed  physician,  approved 
by  NASA  to  perform  certain  functions 
imder  this  part.  The  MRO  is  responsible 
for  receiving  laboratory  results 
generated  by  an  employer's  drug  testing 
program,  has  knowledge  of  illegal  drug 
use  and  other  substance  abuse 
disorders,  and  has  appropriate  medical 
training  to  interpret  and  evaluate  tm 
individual's  positive  test  result,  together 
vnth  that  person's  medical  history  and 
any  other  relevant  biomedical 
information.  For  purposes  of  this  part,  a 
physician  from  the  site  occupational 
medical  department  may  be  the  MRO. 

(e)  Specimen  Chain  of  Custody  Form 
is  a  form  used  to  document  the  security 
of  the  specimen  from  time  of  collection 
until  receipt  by  the  laboratory.  This 
form,  at  a  minimum,  shall  include 
specimen  identifying  information,  date 
and  location  of  collection,  name  and 
signature  of  collector,  name  of  testing 
laboratory,  and  the  names  and 
signatures  of  all  individuals  who  had 
custody  of  the  specimen  from  time  of 
collection  until  the  specimen  was 
prepared  for  shipment  to  the  laboratory. 

(f)  Testing  Designated  Position  (TDP) 
names  a  position  for  which  incumbents 
and  applicants  are  subject  to  drug 

testing  under  this  part. 

§1272.104    Collective  bargaining. 

When  establishing  drug 
preemployment  and  split  sample 
collection  programs,  the  Agency  will 
negotiate  with  employee 
representatives,  as  appropriate,  under 
labor  relations  laws  or  negotiated 
agreements.  Such  negotiation,  however, 
cannot  change  or  alter  the  requirements 
of  this  rule  because  NASA  safety- 
sensitive,  security,  and  National 
security  requirements  themselves  are 
non-negotiable.  NASA  employees 
covered  under  collective  bargaining 
ag.'-eements  will  not  be  subject  to  the 
provisions  of  this  rule  until  those 
agreements  have  been  modified,  as 
necessary-;  provided,  however,  that  if 
within  1  year  after  publication  of  this 
regulation,  the  parties  have  failed  to 
reach  an  agreement,  an  impasse  will  be 
determined  to  have  been  reached  and 
the  Agency  will  unilaterally  implement 
the  requirements  of  this  rule. 


Subpart  B — Drug  Testing   Specr^cn 
Collection  Procedures 

§  1  ;:'2  200    Specimeni  collection 
;:/'oce  dares. 

ine  Agency  shall  continue  the  drug 
specimen  collection  procedures 
specified  in  the  Department  of  Health 
and  Human  Services  (DHHS)  Mandatory 
Guidehnes  as  required  by  the  Civil 
Space  and  Employee  Testing  Act  of 
1991.  and  incorporate  the  following 
mandatory  spUt  sample  collection 
procedures: 

(a)  The  collection  site  person  shall 
instruct  the  employee  to  provide  at  least 
45  ml  of  urine  under  the  spUt  sample 
method  of  collection  (i.e.,  30  ml  for  the 
primary  test  and  an  additional  15  ml  for 
the  "split"). 

(1)  'The  donor  shall  urinate  into  a 
collection  container,  which  the 
collection  site  person,  in  the  presence  of 
the  donor,  pours  into  two  specimen 
bottles. 

(2)  The  first  30  ml  of  urine  shall  be 
poured  into  a  specimen  bottle  to  be  used 
for  the  primary  specimen. 

(3)  The  remainder  of  the  urine,  of  at 
least  15  ml,  shall  be  poured  into  another 
specimen  bottle  for  the  spUt  specimen. 

(4)  In  an  unusual  or  emergency 
situation  in  which  a  collection  container 
is  not  available  or  it  is  not  practicable 

to  pour  the  urine  from  the  collection 
container  into  two  specimen  bottles,  the 
donor  can  use  a  single  specimen  bottle 
and  the  collection  site  person  shall  pour 
30  ml  of  urine  from  the  specimen  bottle 
into  a  second  specimen  bottle  (to  be 
used  as  primary  specimen)  and  retain 
the  remainder  in  the  collection  bottle  (to 
be  used  as  the  split  specimen). 

(5)  Both  bottles  shall  be  shipped  in  a 
single  shipping  container,  together  with 
the  primary  specimen  copies  and  the 
split  specimen  copy  of  the  chain  of 
custodv  form,  to  the  laboratory. 

(6)  It  the  test  result  of  the  primary 
specimen  is  positive,  the  employee  may 
request  that  the  MRO  direct  that  the 
spUt  specimen  be  analyzed  at  the  same 
or  at  the  employee's  expense  at  a 
different  DHHS-certifiod  laboratory  for 
presence  of  the  drug(s)  for  which  a 
positive  result  was  obtained  in  the  test 
of  the  primary  specimen.  The  MRO 
shall  honor  such  a  request  if  it  is  made 
within  24  hours  of  the  employee  having 
been  notified  of  a  verified  positive  test 
resuh. 

(7)  The  laboratory  ifr  informed  in 
WTiting  by  the  Agency  that  the  employee 
has  requested  a  test  of  a  spht  sample, 
the  laboratory  shall  analyze  the  split 
specimen  or  forward,  to  a  different 
DHHS-approved  laboratory,  the  spUt 
specimen  bottle,  with  seal  intact,  a  copy 
of  the  request,  and  the  split  specimen 
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copv  of  thi^  rham  of  custody  form  with 
apprcDria*'^  chain  of  custody  entries. 
(8)  the  result  of  the  test  of  the  split 
sample  shall  be  transmitted  by  the 
analyzing  laboratory  to  the  MRO. 

(9J  Action  required  by  the  Agency 
regulations  and  policy  as  the  result  of  a 
positive  drug  test  (eg  .  removal  from 
performing  functions  of  a  test 
designated  position)  will  not  be  stayed 
pending  the  result  of  the  test  of  the  split 
sample. 

(10)  If  the  result  of  the  test  of  the  split 
sample  fails  to  reconfirm  the  presence  of 
the  drug(s)  or  drug  metabolite(s)  found 
in  the  primary  specimen,  the  MRO  shall 
cancel  the  test,  and  report  the  reasons 
for  the  cancellation  to  the  Agency 
designated  representative. 

(bjUpon  receiving  the  specimen  from 
the  individual,  the  collection  site  person 
shall  determine  if  it  has  at  least  30  ml 
of  urine  for  the  primary  or  single 
specimen  bottle  and,  for  the  spUt 
sample,  and  additional,  measurable 
amount  of  at  least  15  ml  of  urine  that 
can  be  poured  into  the  split  specimen 
bottle.  If  the  individual  is  unable  to 
provide  such  a  quantity  of  urine,  the 
collection  site  person  shall  instruct  the 
individual  to  dixink  not  more  than  24 
ounces  of  fluid  and,  after  a  period  of  up 
to  2  hours,  again  attempt  to  provide  a 
complete  sample  using  a  fresh 
collection  container.  If  the  required 
amount  is  provided,  the  original 
insufficient  specimen  shall  be 
discarded.  If  the  employee  is  still  unable 
to  provide  an  adequate  specimen,  the 
insufficient  specimen  shall  be 
discarded,  testing  discontinued,  and  the 
collection  site  person  shall  notify  the 
Agency  designated  representative,  who 
shall  instruct  the  individual  to  seek  a 
medical  evaluation  to  document  his/her 
inability  to  provide  the  required 
specimen  amount  due  to  a  medical 
condition.  The  evaluation  shall  be  done 
by  a  physician  acceptable  to  the  Agency, 
;n  order  to  help  maintain  the  integrity 
of  the  process  (i.e.,  to  help  prevent  a 
situation  in  which  the  employee  selects 
a  physician  who  could  reasonably  be 
viewed  as  being  biased  in  favor  of  the 
employee).  The  provision  is  not 
intended  to  allow  the  Agency  to 
arbitrarily  veto  the  use  of  a  physician 
other  than  one  preferred  by  the  Agency. 
Any  medical  documentation  received  by 
the  employee  for  his  or  her  case  shall  be 
submitted  to  the  MRO  for  a 
determination  concerning  whether  the 
inability  to  provide  a  specimen  is 
genuine  or  constitutes  a  refusal  to  test. 
(In  preemployment  testing,  if  the 
.Agency  does  not  wish  to  hire  the 
mdivid'ual,  the  Agency  is  not  required 
to  instruct  the  individual  to  seek 
medical  documentation.)  The  MRO 


determination  shall  be  reported  to  the 
Agency  designated  representative  in 
writing. 

§  1 272.201     Laboratory  personnel  and 
analysis  procedures. 

Laboratory  personnel  and  analysis 
procedures  shall  be  in  accordance  with 
the  DHHS  Mandatory  Guidelines  and 
incorporate  the  following  split  sample 
procedures: 

(a)  For  spht  sample  collection 
method,  the  laboratory  shall  log  in  the 
split  sample,  with  the  split  specimen 
bottle  seal  remaining  intact.  The 
laboratory  shall  store  this  sample 
securely  (as  stated  in  the  DHHS 
Mandatory  Guidehnes).  If  the  result  of 
the  test  of  the  primary  sample  is 
negative,  the  laboratory  may  discard  the 
split  sample.  If  the  result  of  the  test  of 
the  primary  sample  is  positive,  the 
laboratory  shall  retain  the  split  sample 
in  long-term  storage  for  1  year  following 
storage  requirements  stated  in  the  DHHS 
Mandatory  Guidelines.  Following  the 
end  of  the  1-year  period,  or  if  informed 
in  writing  by  the  Agency  that  the 
employee  has  not  requested  a  test  of  the 
split  sample,  the  laboratory  may  discard 
the  split  sample. 

(b)  When  directed  in  writing  by  the 
Agency  to  analyze  the  split  sample  or  to 
forward  the  split  sample  to  another 
DHHS-certified  laboratory  analysis,  the 
laboratory  analyzing  the  split  specimen 
shall  perform  gas  chromatography/mass 
spectrometry  (GCMS)  as  stated  in  the 
DHHS  Mandatory  Guidelines  to 
reconfirm  the  presence  of  the  drug(s)  or 
drug  metabohte(s)  found  in  the  primary 
specimen.  Such  GCMS  confirmation 
shall  be  conducted  wdthout  regard  to  the 
cutoff  levels  as  stated  in  the  DKHS 
Mandatory  Guidelines.  The  spUt  sample 
shall  be  retained  in  the  long-term 
storage  for  1  year  by  the  laboratory 
conducting  the  analysis  of  the  split 
sample  (or  longer  if  requested  by  the 
Agency). 


§1272.2!: 
results. 


Rsporring  and  review  of 


For  the  split  sample  method  of 
collection,  if  the  employee  requests  an 
analysis  of  the  split  sample  within  24 
hours  of  having  been  informed  of  a 
verified  positive  test  (or  longer  period, 
if  agreed  to  by  the  Agency),  the  Agency 
shall  direct,  in  writing,  the  laboratory  to 
have  the  split  sample  analyzed  Such 
analysis  may  take  place  at  the  laboratory 
or  upon  the  employee's  request  and 
expense,  to  another  DHHS-approved 
laboratory.  If  the  analysis  of  the  split 
sample  fails  to  reconfirm  the  presence  of 
the  drug(s)  or  drug  metabolite(s)  found 
in  the  primary  specimen,  or  if  the  split 
sample  is  unavailable,  inadequate  for 


testing  or  untestable,  the  MRO  shall 
cancel  the  test  and  report  the  reason  for 
the  cancellation  to  the  Agency 
designated  representative. 

(a)  The  employee  is  not  authorized  to 
request  a  reanalysis  of  the  primary 
sample.  The  laboratory  may  only 
conduct  or  foHA'ard  the  split  sample  for 
analysis  upon  the  .Agency's  written 
request, 

fbO  The  MRO  shall  review,  discuss 
with  the  employee,  and  report  all  split 

sample  positive  test  results  in 
accordance  with  the  DHHS  Mandatory 
Guidelines  for  p-^itive  test  results. 

§  1 272.203     Protection  of  empioyee 
records. 

(al  Confirmed  split  sample  test  results 
shall  be  provided  to  the  MRO  who  will 
forward  the  result  to  Agency  Officials 
with  a  need  to  know.  Any  other 
disclosure  may  be  made  only  with  the 
v»Titten  consent  of  the  individual. 

fb)  The  Agency  shall  maintain  the 
maximum  confidentiality  of  records 
related  to  drug  testing,  which  includes 
split  sample  collection  results  and 
records,  to  the  extent  required  by 
applicable  statutes  and  regulations. 

§  1 272.204     Use  of  DHHS-cert-f led 
laboratories. 

All  drug  testing,  including  split 
sample  analysis,  conducted  by  the 
Agency  shall  only  be  performed  by 
laboratories  certified  by  DHHS. 

Subpart  C — Drug  Testing: 
Preemployment  Testing  Procedures 

§  1272.300     Preemployment  drug  testing. 

An  dpplicar.t  for  a  t*=5ting  designated 
pcsition  may  be  tested  for  the  use  of 
illegal  drugs  before  final  selection  for 
employment  or  assignment  to  such  a 
position. 

§  1272.301     Identification  of  testing 
designated  positions  for  preemployment. 

The  testing  designated  positions 
(TDP's)  subject  to  random  drag  testing 
are  those  which  the  Agency  has 
determined  are  safety-sensitive, 
security,  and  National  security 
positions.  Agency  determinations  of 
TDP's  are  final 

§1272.302    Drugs  for  which 
preemployment  testing  is  performed. 

Where  preemployment  drug  testing  is 
performed  under  this  part,  at  a 
minimum,  the  Agency  is  required  to  test , 
for  the  use  of  marijuana  and  cocaine. 
The  Agency  also  has  the  authority  to 
test  for  the  following'drugs;  opiates; 
phencyclidine;  and  amphetamines. 
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§1272.303  Specimen  collection,  handling 
and  laboratory  analysis  for  preempioyment 
drug  testing. 

(dj  Procedures  fur  providing  urine 
specimens  shall  ensure  individual 
privacy,  unless  there  is  reason  to  believe 
that  a  particular  individual  may  alter  or 
substitute  the  specimen  to  be  provided. 
The  Agency  shall  utilize  a  chain  of 
custody  procedure  for  maintaining 
control  and  accountability  from  point  of 
collection  to  final  disposition  of 
specimens,  and  testing  laboratories  shall 
use  appropriate  cutoff  levels  in 
screening  specimens  to  determine 
whether  they  are  negative  or  positive  for 
a  specific  drug,  consistent  with  the  HHS 
Mandatory  Guidelines.  The  Agency 
shall  ensure  that  only  testing 
laboratories  certified  by  the  Department 
of  Health  and  Human  Services,  under 
subpart  C  of  the  HHS  Mandatory 
Guidelines,  are  utilized. 

(b)(1)  If  the  individual  refuses  to 
cooperate  with  the  urine  collection  (e.g., 
refusal  to  provide  a  specimen,  or  to 
complete  paperwork),  then  the 
collection  site  person  shall  inform  the 
Agency  designated  representative  and 
shall  document  the  non-cooperation  on 
the  specimen  chain  of  custody  form. 
The  Agency  designated  representative 
shall  report  the  failure  to  cooperate  to 
the  appropriate  management  authority. 
Individuals  so  failing  to  cooperate  shall 
be  treated  in  all  respects  as  if  they  had 
been  tested  and  had  been  determined  to 
have  used  an  illegal  drug.  The  Agency 
may  apply  any  sanctions  consistent 
with  its  disciplinary  pohcy. 

(2)  The  collection  site  person  shall 
ascertain  that  there  is  a  sufficient 
amount  of  urine  for  all  testing  called  for 
under  these  procedures.  Split  sample 
procedures  are  required  by  the  Civil 
Space  En:pIoyee  Testing  Act  of  1991 
and  covered  under  Part  1272,  Subpart 
IIA.  Under  these  proposed  split  sample 
procedures,  the  primary  sample, 
therefore,  would  be  30  ml,  with  an 
additional  15  ml  collected  for  the 
"split."  The  minimum  sample  volume, 
which  the  collection  site  person  would 
ask  the  applicant  to  provide,  would  be 
a  total  of  45  ml  for  the  split  sample 
procedure  The  applicant  may  be  given 
reasonable  amounts  of  liquid  and  a 
reasonable  amount  of  time  in  which  to 
provide  the  specimen  required.  The 
applicant  and  the  collection  site  person 
must  keep  the  specimen  in  view  at  all 
times.  In  the  event  that  the  individual 
fails  to  provide  a  sufficient  amount  of 
urine,  the  amount  collected  will  be 
noted  on  the  chain  of  custody  form.  In 
this  case,  the  collection  site  person  will 
telephone  the  Agency's  designated 
representative  who  will  determine  the 
next  appropriate  action.  This  may 


include  deciding  to  reschedule  the 
individual  for  testing,  to  consider  the 
testing  attempt  as  refusal  to  cooperate, 
or  both 

§  1272  304     Medical  review  of  resLtts  of 

preemployTien!  tests  for  ifiogai  a.-ug  use 

(a)  All  preempioyment  illegal  drug 
test  results  shall  be  submitted  for 
medical  review  by  the  Medical  Review 
Officer  (MRO).  A  confirmed  positive  test 
for  drugs  shall  consist  of  an  initial  test 
performed  by  the  immunoassay  method, 
with  positive  results  on  that  initial  test 
confirmed  by  another  testperformed  by 
the  gas  chromatography/mass 
spectrometry  method  (GC/MS).  This 
procedure  is  described  in  paragraphs  2.4 
(e)  and  (f)  of  the  HHS  Mandatory 
Guidelines. 

(b)  The  MRO  will  consider  the 
medical  history  of  the  applicant,  as  well 
as  any  other  relevant  biomedical 
information.  When  there  is  a  confirmed 
positive  test  result,  the  applicant  will  be 
given  an  opportunity  to  report  to  the 
MRO  the  use  of  any  prescription  or 
over-the-counter  medication.  If  the  MRO 
determines  that  there  is  a  legitimate 
medical  explanation  for  a  confirmed 
positive  test  result,  consistent  with  legal 
and  non-abusive  drug  use,  the  MRO  will 
certify  that  the  test  results  do  not  meet 
the  conditions  for  a  determination  of 
use  of  illegal  drugs.  If  no  such 
certification  can  be  made,  the  MRO  will 
make  a  determination  of  use  of  illegal 
drugs.  Determinations  of  use  of  illegal 
drugs  will  be  made  in  accordance  with 
the  criteria  provided  in  the  Medical 
Review  Officer  Manual  issued  by  the 
DHHS  (Publication  No.  (ADM)  88- 
152f' 

§1272  305     Acl.or  pu'suanttoa 

deierTiinatiO?!  0'  t'lega'  argg  use 

(a)  When  an  appUcant  for 
employment  has  a  been  tested  and 
determined  to  have  tested  positive  for 
the  presence  of  an  illegal  drug 
processing  for  employment  will  be 
terminated  and  the  applicant  will  be  so 
notified. 

(b)  An  applicant  who  has  been 
notified  of  a  positive  drug  test  result 
may  request  a  confirmation  test  of  the 
split  sample  at  the  same  or  another 
DHHS  certified  laboratory.  The  Agency 
designated  representative  will  inform 
applicants  of  their  right  to  request  a 
retest  under  the  provisions  of  this 
section. 

§1272.306     Records. 

(a)  Confirmed  preempioyment 
positive  test  results  shall  be  provided  to 
the  Medical  Re\iew  Officer  and  only 
those  Agency  officials  with  a  need  to 
know.  Any  other  disclosure  may  be 


made  only  with  the  written  consent  of 
the  individual. 

(b)  The  Agency  shall  maintain 
maximum  confidentiality  of  records 
related  to  preempioyment  testing  to  the 
extent  required  by  applicable  statutes 
and  regulations  (including,  but  not 
limited  to.  42  U.S.C.  290dd-3,  42  U.S.C. 
290ee-3.  and  42  CFR  part  2).  If  such 
records  are  sought  from  the  Agency  for 
criminal  investigations,  any  applicable 
procedures  in  statute  or  regulation  for 
disclosure  of  such  information  shall  be 
followed. 

(c)  Unless  otherwise  approved  by  the 
Agency,  all  records  relating  to  positive 
preempioyment  drug  test  results,  shall 
be  retained  in  such  a  manner  as  to  allow 
retrieval  of  all  information  pertaining  to 
the  individual  results  for  a  minimum 
period  of  5  years  after  completion  of 
testing  of  any  given  specimen,  or  longer 
if  so  instructed  by  NASA.  In  addition, 

a  frozen  sample  of  all  positive 
preempioyment  urine  specimens  shall 
be  retained  by  the  laboratory  for  at  least 
6  months,  or  longer  if  so  instructed  by 
the  Agency. 

(d)  The  Agency  shall  maintain  as  part 
of  its  medical  records  copies  of 
specimen  chain  of  custody  forms. 

(e)  The  specimen  chain  of  custody 
form  will  contain  the  following 
information: 

(l)Date  of  collection; 

(2)  Tested  person's  name; 

(3)  Tested  employee/applicant's  social 
security  number  of  other  identification 
number  unique  to  the  individual; 

(4)  Specimen  number; 

(5)  Type  of  test  (applicant); 

(6)  Temperature  range  of  specimen 
(urine  drug  testing); 

(7)  Remarks  regarding  unusual 
behavior  or  conditions; 

(8)  Collector's/BAT's  signature,  and 

(9)  Certification  signature  of  specimen 
provider  certifying  that  specimen 
identified  is  in  fact  the  specimen  the 
individual  provided. 

Sut  par^  C    Acohol  Testing:  General 

PrOV!5'Cr^8 

S1272.4\:     App'-abilHy. 

This  part  appno!*,  through  regulations 
issued  by  the  National  Aeronautics  and 
Space  Administration  (NASA),  the 
Agency,  to  conduct  an  alcohol  testing 
program  for  NASA  employees. 

(;;"401    Purpose. 

This  part  establishes  policies,  criteria, 
and  procedures  for  developing  and 
implementing  programs  that  help  to 
maintain  a  workplace  free  of  the  effects 
of  the  misuse  or  abuse  of  alcohol  by 
NASA  employees  performing  safety, 
security,  and  National  security-sensitive 
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duties.  The  procedures  include  the 
detection  of  alcohol  present  at  a 
predetermined  level  by  current  or 
prospective  NASA  employees  in  or 
applying  for  testing  designated 
positions. 

§1273  402     CXtnit'ons. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Air  blank.  A  reading  by  an 
evidential  breath  testing  device  of 
ambient  air  containing  no  alcohol. 

(b)  Alcohol.  Ethyl  alcohol  (ethanol). 
References  to  the  use  of  alcohol  include 
use  of  any  beverage,  mixture,  or 
preparation  containing  ethyl  alcohol 
(including  any  medication). 

(c)  Alcohol  concentration.  The 
alcohol  in  a  volume  of  breath  expressed 
in  terms  of  grams  of  alcohol  per  210 
liters  of  breath  as  indicated  by  an 
evidential  breath  test  under  this  part. 
When  the  indicated  alcohol 
concentration  of  a  covered  employee  on 
an  initial  alcohol  test  is  different  from 
an  indicated  alcohol  concentration  on  a 
confirmatory  test,  the  employee  shall  be 
considered  to  have  the  lower  indicated 
concentration. 

(d)  Alcohol  testing  site.  The  location 
designated  by  the  Agency  at  which 
employees  are  required  to  provide 
breath  in  order  to  be  tested  for  the 
presence  of  alcohol. 

(e)  Breath  Alcohol  Technician  (BAT). 
An  individual  who  instructs  and  assists 
individuals  in  the  testing  process  and 
operates  the  evidential  breath  testing 
device. 

(r\Con firmed  Positive  Test.  A  breath 
test  resuh  of  0.04  or  greater  alcohol 
concentration,  performed  on  an 
evidential  breath  testing  device  and 
repeated  on  the  same  or  another  breath 
testing  device  with  a  breath  test  result 
of  0.04  or  greater  alcohol  concentration. 
A  confirmed  0.04  or  greater  alcohol 
concentration  is  the  Agency's 
predetermined  level  of  alcohol 
presence, 

(g)  Confirmatory  test.  An  analysis  of  a 
second,  separate  amount  of  breath  on  an 
evidential  breath  testing  device. 

(h)  Counseling.  Assistance  provided 
by  quahfied  professionals  to  employees, 
especially,  but  not  limited  to  those 
employees  whose  job  performance  is,  or 
might  be,  impaired  as  a  result  of  misuse 
or  abuse  of  alcohol;  such  assistance  my 
include  short-term  counseling  and 
assessment,  crisis  intervention,  referral 
to  outside  treatment  facilities,  and 
foilowup  services  to  the  individual  after 
completion  of  treatment  and  return  to 
work. 

(i)  DHHS  The  Department  of  Health 
and  Human  Services  or  any  designee  of 


•1 


the  Secretary,  Department  of  Health  and 
Human  Services. 

(j)  Employee.  An  individual 
designated  in  NASA  regulation  as 
subject  to  alcohol  testing.  As  used  in 
this  part,  "employee"  includes  an 
applicant  for  employment.  "Employee" 
and  "individual"  or  "individual  to  be 
tested"  have  the  same  meaning  for 
purposes  of  this  part. 

(k)  Employee  Assistance.  A  program 
of  counseling,  referral,  and  educational 
services  concerning  misuse  or  abuse  of 
alcohol,  emotional,  or  personal 
problems  of  employees,  particularly 
those  which  adversely  affect  behavior 
and  job  performance. 

(1)  Evidential  breath  testing  device 
(EBT).  A  breath  testing  device  approved 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  the 
evidential  testing  of  breath  and  placed 
on  NHTSA's  "confirming  products  lists 
of  evidential  measurement  devices." 

(m)  Initial  test.  The  first  analysis  of  an 
amount  of  breath  on  an  evidential 
breath  testing  device. 

(n)  Invalid  test.  A  test  which  has  been 
declared  invalid.  The  Agency  will  not 
consider  such  a  test  as  either  a  positive 
nor  a  negative  test. 

(o)  Random  testing.  The  unscheduled, 
unannounced  alcohol  breath  testing  of 
individuals  performing  safety-sensitive, 
security,  or  National  security  functions 
by  a  process  designed  to  ensure  that 
selections  are  made  in  a 
nondiscriminatory  manner. 

(p)  Reasonable  suspicion.  Suspicion 
based  on  an  articulable  belief  that  an 
employee  misuses  and  abuses  of  alcohol 
drawn  from  particularized  facts  and 
reasonable  inferences  from  those  facts  as 
detailed  further  in  section  1272.504. 

(q)  Referral.  The  direction  of  an 
individual  toward  an  employee 
assistance  program  professional,  for 
assistance  with  prevention  treatment,  or 
rehabilitation  from  misuse  or  abuse  of 
alcohol,  or  other  problems.  Referrals  to 
an  employee  assistance  program  can  be 
made  by  the  individual  [self-referral],  or 
by  supervisors  or  managers. 

(r)  Rehabilitation.  A  formal  treatment 
process  aimed  to  the  resolution  of 
behavioral-medical  problems,  including 
alcohol  misuse  or  abuse,  and  resulting 
in  such  resolution. 

(s)  Testing  designated  position.  A 
position  whose  incumbents  are  subject 
to  alcohol  testing  under  §  1272.501. 

§  1272.403    Collective  bargaining. 

When  establishing  the  alcohol  testing 
program,  the  Agency  will  negotiated 
with  employee  representatives,  as 
appropriate,  under  labor  relations  laws 
or  negotiated  agreements.  Such 
negotiation,  however,  cannot  change  or 


alter  the  requirements  of  this  rule 
because  N.A.SA  safety-sensitive,  security, 
and  National  security  requirements 
themselves  are  non-negotiable.  NASA 
employees  covered  under  collective 
bargaining  agreements  will  not  be 
subject  to  the  provisions  of  this  rule 
until  those  agreements  have  been 
modified,  as  necessary;  provided, 
however,  that  if  within  1  year  after 
publication  of  this  regulation,  the 
parties  have  failed  to  reach  agreement, 
an  impasse  will  be  determined  to  have 
been  reached  and  the  Agency  will 
unilaterally  implement  the  requirements 
of  this  rule, 

Suopart  E— Alcohol  Testing; 
Procedures 

§1272  500     Employee  assistarce. 
education,  and  training. 

The  Agency  shall  include  the 
following  or  appropriate  alternatives: 

(a)  Employee  assistance  programs 
emphasizing  preventive  services, 
education,  short-term  counseling, 
coordination  and  referral  to  outside 
agencies,  and  foilowup.  These  services 
shall  be  available  to  all  NASA  employee 
involved  in  performing  duties  of  testing 
designated  positions.  The  Agency  has 
no  obligation  to  pay  the  costs  of  any 
individual's  counseling,  treatment,  or 
rehabilitation  beyond  those  services 
provided  by  the  employee  assistance 
program,  except  as  provided  for  in  the 
Agency's  benefits  programs. 

(b)  Education  and  training  programs 
for  Agency  employees  on  a  periodic 
basis,  which  will  include,  at  a 
minimum,  the  following  subjects: 

(1)  For  all  N.'\SA  employees:  Health 
aspects  of  alcohol  misuse  and  abuse; 
safety-sensitive,  security.  National 
security  and  other  workplace-related 
problems  caused  by  alcohol  misuse  and 
abuse;  the  provisions  of  this  rule;  the 
agency's  policy;  and  available  employee 
assistance  services. 

(2)  For  managers  and  supervisors: 
(i)  Recognition  of  deteriorating  job 

performance  or  judgment,  or 
observation  of  unusual  conduct  which 
may  be  the  result  of  possible  misuses  or 
abuse  of  alcohol; 

(ii)  Responsibility  to  inter\'ene  when 
there  is  deterioration  in  performance,  or 
observed  unusual  conduct,  and  to  offer 
alternative  courses  of  action  that  can 
assist  the  employee  in  returning  to 
satisfactory  performance,  judgment,  or 
conduct,  including  seeking  help  from 
the  employee  assistance  program;  . 

(iii)  Appropriate  handling  and  referral 
of  employees  with  possible  alcohol 
misuse  and  abuse  problems,  and 

(iv)  Employer  policies  and  practices 
for  giving  maximum  consideration  to 
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the  privacy  intere.sts  of  employees  and 
eppiicants. 

§  1272.501     Random  alcohol  teating  and 
identification  of  teating  deaignated 
poaitiona. 

(a)(:)  The  Agency  will  conduct 
random  testing  for  presence  of  alcohol 
at  the  predetermined  level  for 
employees  in  testing  designated 
positions  identified  m  this  section. 

(2)  The  program  developed  under  this 
part  for  positions  identified  in 
paragraph  (b)  of  this  section  shall 
provide  for  random  tests  at  a  rate 
determined  to  management's  need  (i.e., 
generally  equal  to  10  percent  of  the  total 
number  of  employees  in  testing 
designated  positions  for  each  12-month 
period.) 

(b)  Positions  subject  to  random  drug 
and  alcohol  testing  are  safety-sensitive, 
security,  and  National  security 
positions,  which  have  been  designated 
as  TOP'S. 

§  1272.502    Applicant  alcohol  teating. 

An  apphcant  for  a  testii.g  designated 
position  may  be  tested  for  the  presence 
of  alcohol  at  the  predetermined  level 
before  final  selection  for  employment  or 
assignment  to  such  a  position. 

§  1 27.503     Alcohol  testing  as  a  result  of  an 
accident. 

When  there  is  an  accident  which  is 
required  to  be  reported  to  the  Agency 
under  applicable  NASA  instructions, 
rules,  and  regulations,  it  may  be 
necessary  to  test  individuals  in  testing 
designated  positions,  for  the  presence  of 
alcohol  at  the  predetermined  level,  if 
such  individuals  could  have  caused  or 
contributed  to  the  conditions  which 
caused  the  accident.  For  an  accident 
requiring  immediate  notification  or 
reporting  as  required  by  applicable 
NAS.^  instructions,  rules,  and 
regulations,  the  testing  will  be  required 
as  soon  as  possible  after  the  accident  but 
within  6  hours  of  the  accident,  unless 
NASA  determines  that  it  is  not  feasible 
to  do  so. 

§  127.504     Alcohol  testing  for  reasonable 
suspicion. 

(a)(1)  I*  may  be  necessary  to  test  any 
nmployee  in  a  testing  designated 
position,  for  the  presence  of  alcohol  at 
the  predetermined  level,  if  the  behavior 
of  the  individual  creates  the  basis  for 
reasonable  suspicion  of  the  use  of 
alcohol  in  violation  of  applicable  law  or 
Federal  regulation.  Two  or  more 
supervisor}'  or  management  officials,  at 
least  one  of  whom  is  in  the  direct  chain 
of  supen'ision  of  the  employee,  or  is  a 
physician  from  the  site  occupational 
medical  department,  must  agree  that 


there  is  a  reasonable  suspicion  of 
alcohol  use. 

(2)  A  supervisory  or  management 
official  has  reasonable  suspicion  that 
the  employee  is  currently  under  the 
influence  of  or  impcured  by  alcohol,  or 
alcohol  in  combination  with  a 
controlled  substance,  based  upon 
specific,  personal  observations  that  the 
supervisory  or  management  official  can 
articulate  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee 

(d)  The  fact  that  an  employee  had  a 
confirmed  positive  test  for  the  presence 
of  alcohol  at  the  predetermined  level,  at 
some  prior  time,  or  has  undergone  a 
period  of  rehabilitation  or  treatment, 
will  not,  in  and  of  itself,  be  groimds  for 
testing  on  the  basis  of  reasonable 
suspicion. 

(c)  The  requirements  of  this  part 
relating  to  alcohol  testing  are  not 
intended  to  prohibit  the  Agency  from 
pursuing  other  existing  disciplinary 
procedures  of  any  employee  exhibiting 
aberrant  or  unusual  behavior. 

§1272.505     Breath  alcohol  tecnmcia-i 
(a)  The  breath  alcohol  tecnnician 
(BAT)  shall  be  trained  to  proficiency  in 
the  operation  of  the  evidential  breath 
testing  device  (EBT)  he  or  she  is  using 
and  in  the  alcohol  testing  procedures  of 
this  part. 

(1)  Proficiency  shall  be  demonstrated 
by  successful  completion  of  a  course  of 
instruction,  which  at  a  minimum, 
provides  training  in  the  principles  of 
EBT  methodology,  operation,  and 
calibration  checks;  the  fundamentals  of 
breath  analysis  for  alcohol  content;  and 
the  procedures  required  in  this  part  for 
obtaining  a  breath  specimen,  and 
interpreting  and  recording  EBT  results. 

(2)  Courses  of  instruction  that  meet 
standards  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
model  course  or  a  course  approved  by 

a  state  department  of  health  or  other 
relevant  state  agency  may  be  used  to 
demonstrate  BAT  proficiency. 

(3)  The  course  of  instruction  shall 
include  documentation  that  the  BAT 
has  demonstrated  competence  in  the 
operation  of  the  specific  EBT  he/she 
vvtI!  use. 

(4)  Any  BAT  who  will  perform  an 
external  calibration  check  of  an  EBT 
shall  be  trained  to  proficiency  in 
conducting  the  check  on  the  particular 
model  of  EBT,  to  include  practical 
experience  and  demonstrated 
competence  in  preparing  the  breath 
alcohol  simiulator  or  alcohol  standard, 
and  in  maintenance  and  caUbration  of 
the  EBT 

(5)  The  BAT  shall  received  additional 
training,  as  liteded  to  ensure 


proficiency,  concerning  new  or 
additional  devices  or  changes  in 
technology  that  he  or  she  will  use. 

(6)  The  Agency  shalf  ensure  that 
documentation  of  the  training  and 
proficiency  test  of  each  BAT  it  uses  to 
test  employees  is  maintained,  as 
provided  in  §  1272.516  of  this  part. 

(b)  The  supervisor  of  an  employee 
shall  not  act  as  a  BAT  for  that  employee, 
imless  no  other  BAT  is  available  in  a 
timely  manner  to  perform  the  test. 

§l272,50f     D^vicet  tc  b«  i,jB«»d  ii^  R'CoHoI 
testing 

(a)  The  Agency  shall  use  only  EBT's 
meeting  the  requirements  of  this  section 
for  alcohol  testing  subject  to  this  part. 

(b)  EBT's  shall  have  the  capabiuty  of 
providing,  independently  or  directly 
linked  to  a  separate  printer,  a  printed 
result  in  tripUcate  (or  three  consecutive 
identical  copies)  of  each  breath  test  and 
of  the  operations  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  EBT's  shall  be  capable  of  assigning 
a  unique  and  sequential  number  to  each 
completed  test,  with  the  number 
capable  of  being  read  by  the  BAT  and 
the  employee  before  each  test  and  being 
printed  out  on  each  copy  of  the  result. 

(d)  EBT's  shall  be  able  to  distinguish 
alcohol  from  acetone  at  the  0.04  alcohol 
concentration  level. 

(e)  EBT's  shall  be  capable  of  the 
following  operations  prior  to  and 
following  each  collection  of  breath: 

(1)  Testing  an  air  blank. 

(2)  Performing  an  external  caUbration 
check. 

(f)  In  order  to  be  used  in  alcohol 
testing  subject  to  this  part,  an  EBT  shall 
have  a  quality  assurance  plan  (QAP) 
developed  by  the  manufacturer. 

(1)  The  plan  shall  designate  the 
method  or  methods  to  be  used  to 
perform  external  caUbration  checks  of 
the  device. 

(2)  The  plan  shall  specify  the 
minimum  intervals  for  performing 
external  caUbration  checks  of  the 
device.  Intervals  shall  be  specified  for 
different  frequencies  of  use, 
environmental  conditions  (e.g., 
temperature,  altitude,  humidity),  and 
contexts  of  operation  (e.g.,  stationary  or 
mobile  use). 

(3)  The  plan  shall  specify  the 
tolerances  on  an  external  calibration 
check  within  which  the  EBT  is  regarded 
to  be  in  proper  caUbration. 

(4)  The  plan  shall  specify  inspection, 
maintenance,  and  caUbration 
requirements  and  intervals  for  the 
device. 

(5)  For  a  plan  to  be  regarded  as  vaUd 
for  purposes  of  this  paragraph,  the 
manufacturer  shall  have  submitted  the 
plan  to  the  National  Highway  Traffic 
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Safety  Administration  (NHTSA)  for 
review  by  NHTSA  and  h«v«  received 
NHTSA  approval  of  the  plan. 

(g]  The  Agency  shall  cximpiy  with  the 
NHTSA-approved  quality  assurance 
plan  for  each  EBT  it  uses  for  alcohol 
testing  subject  to  this  pert. 

(1)  The  Agency  shall  ensure  that 
external  calibration  checks  of  «uii  EPT 
are  performed  as  provided  in  the 
manufacturer's  plan 

(2)  The  Agency  shall  take  an  ElBT  out 
of  service  if  any  external  calibration 
check  results  in  a  reading  outside  the 
tolerances  for  the  EBT  set  forth  in 
manufacturer's  plan.  The  EBT  xhal!  not 
again  be  used  for  alcohol  testi'^g  undt^r 
this  Plan  until  it  has  been  serviced  and 
has  had  an  external  calibration  check 
resulting  in  a  reading  within  tSe 
tolerances  for  the  EBT. 

(3)  The  Agency  shall  ensure  that 
inspection,  maintenance,  and 
calibration  of  each  EBT  are  performed 
by  the  manufacturer  or  a  maintenance 
representative  certified  by  the  devices 
manufactui:BT  or  a  state  health  agency  or 
other  appropriate  state  agency.  The 
Agency  shall  also  ensure  that  each  B.M 
or  other  individual  who  performs  an 
external  calibration  check  of  an  EBT 
used  for  alcohol  testing  subject  to  this 
part  has  demonstrated  proficiency  in 
conducting  such  a  check  of  the  model 
of  EBT  in  question 

(4)  The  Agency  shall  ensure  that  the 
records  of  the  external  calibrat.nn 
checks  of  EBT's  are  maintained  a.s 
provided  in  §  1272  516  of  this  part. 

(h)  When  the  EBT  is  not  being  used 
at  an  alcohol  testing  site,  it  shall  be 
stored  in  a  secured  space 

i  1 272.507    TYm  alcohol  ta«tW)g  site. 

(a)  The  Agency  shall  use  an  alcohol 
testing  site  that  affords  visual  and  aural 
privacy  to  the  individual  being  tested. 
All  necessary  equipment,  personnel, 
and  materials  for  breath  testing  shall  be 
provided  at  each  site. 

(b)  The  Agency  may  use  a  mobile 
collection  facility  {e  g  .  a  van  equip-,i«d 
for  alcohol  testing)  as  an  alcohol  testing 
site. 

(c)  The  alcohol  testing  site  shull  be 
secured,  and  no  unauthorized  persons 
shall  be  permitted  access  to  the  alcohol 
testing  Site,  at  any  time  when  testing  is 
occurring  or  when  the  EBT  remains 
unsecured  within  the  alcohol  testing 
site. 

(d)  In  unusual  circumstances  (e.g., 
when  it  is  essential  to  conduct  a  test 
outdoors  at  the  scene  of  an  accident),  a 
test  may  be  conducted  at  a  place  other 
than  an  alcohol  testing  site.  In  such 
case,  the  Agency  or  BAT  shall  provide 
visual  and  aural  privacy  to  the 


employee  to  the  greatest  extent 
practicable 

(e)  The  BAT  shall  supervise  only  one 
enipioyHe's  u.se  of  the  EBT  at  a  time.  The 
BAT  shall  not  leave  the  aicohol  testing 
site  while  the  preparations  for  testing 
and  testing  of  a  gwen  employe  (as  set 
forth  in  §1272.5uy,  §1272.510  and 
§  1272.511)  are  in  progress. 

1 12T2.50a    The  Alcohol  testing  form. 

(d)  The  Agency  shall  u.se  a  coiltM-tion 
form  generated  by  the  EBT  if  it  provides 
all  the  following  information  on  the 
form:  date  and  time,  sequential  test 
number,  employee  name  and  identifying 
data,  BAT  name  and  identifying  data, 
certification  statements  about  the  test 
with  signature  space  by  the  employee 
and  the  BAT,  remarks  section,  and 
breath  test  result.  If  the  EBT  daes  not 
produce  all  of  this  required  information, 
an  Agency  approved  alcohol  test  form 
with  this  required  information  shall  be 
used. 

(b)  If  the  EBT  does  not  print  the 
results  directly  onto  the  form,  the  BAT 
shall  affix  the  test  result  printout  to  the 
Agency  alcohol  test  form  in  the 
designated  space,  using  a  method  that 
will  provide  clear  evidence  of  removal 
(e.g.,  tamper-evident  tape).  The  BAT 
shall  sign  and  date  the  printed  result, 
certifying  that  the  proper  procedures 
were  followed.  The  employee  shall  sign 
the  printed  result,  certifying  that  he  or 
she  took  the  test  with  the  sequential  test 
number  recorded  on  the  printed  result 
that  matches  the  number  on  the  EBT.  If 
the  employee  dechnes  to  sign  the 
printed  result,  it  shall  not  be  considered 
a  refusal  to  be  tested.  In  this  event,  the 
BAT  shall  note  the  refusal  to  sign  in  the 
"Remarks"  section  of  the  form, 

(c)  The  (ona  shall  have  triplicate 
copies:  one  for  the  employee  being 
tested,  one  for  the  BA'T,  and  one  for  the 
Agency. 

§  1272.509    Preparation  for  testing. 

(a)  When  the  employee  enters  the 
alcohol  testing  site,  the  BAT  will  require 
him  or  her  to  provide  positive 
identification  (e,g.,  through  use  of  a 
photo  I.D.  card  or  identification  by  an 
Agency  representatives).  On  request  by 
the  employee,  the  BAT  shall  provide 
postive  identification  to  the  employee. 

(b)  The  BAT  shall  explain  the  testing 
procedure  to  the  employee. 

(c)  The  employee  and  BAT  shall 
complete  and  date  the  alcohol  testing 
form.  Both  the  BAT  and  the  employee 
shall  sign  the  form,  signifying  that  the 
employee  is  present  and  is  providing 
breath  and  noting  the  number  of  the  test 
that  is  about  to  be  taken. 

(d)  Refusal  by  an  employee  to 
complete  and  sign  the  alcohol  testing 


form,  to  provide  breath,  to  provide  an 
adoquato  amount  of  breath,  or  otherwise 
to  cooperate  with  the  collection  process 
in  a  way  that  prevents  the  completion 
of  the  test,  shall  be  noted  by  the  BAT 
in  the  remarks  section  of  the  form.  The 
collection  process  shall  be  terminated 
and  the  B.^T  shall  immediately  notify 
the  .Agency  of  the  termination. 

(e)  If  an  initial  or  confirmation  test 
cannot  be  completed,  or  if  an  event 
ocriirs  that  would  invalidate  the  test. 
the  BAT  shall,  if  practicable,  begin  a 
new  initial  or  conformation  test,  as 
applicable,  us.ng  a  new  alcohol  testing 
form  with  a  new  sequential  test  number. 

§1272.510     Admmistratton  of  the  ioitial 
test 

(a)  Before  the  iniiial  test  is 
administered  to  each  employee,  the 
BAT  shall  ensure  that  the  EBT  registers 
0.00  on  an  air  blank.  If  the  EBT  reading 
is  greater  than  0.00,  the  BAT  shall 
conduct  one  more  air  blank.  If  the  EBT 
does  not  register  0.00  on  that  attempt, 
testing  shall  not  proceed  using  that 
instrument.  However,  testing  of  the 
employee  may  continue  using  another 
EBT. 

(b)  An  individually-sealed 
mouthpiece  siiail  be  opened  in  view  of 
the  employee  and  B.^T  and  attached  to 
the  EBT  in  accordance  with  the 
manufacturer's  instnictions. 

(c)  The  BAT  shall  instruct  the 
employee  to  blow  forcefully  into  the 
mouthpiece  for  at  least  6  seconds  or 
until  the  EBT  indicates  that  an  adequate 
amount  of  breath  has  been  obtained. 

(dj  After  the  initial  test  is 
administered  for  each  employee,  the 
B.^T  shall  run  an  air  blank,  after 
allowing  adequate  time  fur  the  EBT  to 
clear  any  residual  alcohol  remaining 
from  the  test.  If  the  EBT  reading  is 
greater  than  0.00,  the  BAT  shall  conduct 
one  more  air  blank.  The  employee's  test 
is  valid  only  if  this  che<;k  results  in  a 
0.00  reading. 

(e)  Any  EBT  taken  out  uf  .service 
because  of  failure  to  perform  air  blanks 
accurately  shall  not  be  used  for  testing 
until  a  check  of  external  calibration  is 
conducted  and  the  EBT  is  found  to  be 
within  tolt^ranre  limits. 

(f)  if  the  result  of  the  initial  test  is  an 
alcohol  concentration  of  less  than  0  04. 
no  further  testing  is  authorized.  The 
BAT  shall  transmit  the  result  to  the 
employer  in  a  confidentia!  manner,  and 
the  Agency  shall  rec;eive  and  store  the 
information  so  as  to  ensure  that 
confidentiality  is  maintained  as 
reouired  bv  §  1272,515  of  this  part. 

(g)  If  the  result  of  the  initial  te.st  is  an 
alcohol  concentration  of  0.04  or  greater, 
a  confirmatory  test  shall  be  performed 
as  provided  in  §  1272.514  of  this  part. 
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(h)  If  the  EBT  does  not  print  the 
results  directly  onto  the  form,  the  BAT 
shall  affix  the  test  result  printout  to  the 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  (e.g.,  tamper- 
evident  tape).  The  BAT  shall  sign  and 
date  the  printed  resuU,  certif>'ing  that 
the  proper  procedures  were  followed. 
The  employee  shall  sign  the  printed 
result,  certifying  that  he  or  she  took  the 
test  with  the  sequential  test  number 
recorded  on  the  printed  result  that 
matches  the  number  on  the  EBT.  If  the 
employee  decUnes  to  sign  the  printed 
result,  it  shall  not  be  considered  a 
refusal  to  be  tested.  In  this  event,  the 
BAT  shall  note  the  refusal  to  sign  in  the 
"Remarks"  section  of  the  form. 

(i)  In  the  event  the  result  displayed  on 
the  EBT  does  not  match  the  printed 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation.  In  accordance  with 
§  1272.513  of  this  part,  the  test  is  invalid 
and  the  Agency  and  employee  shall  be 
so  advised. 

§1272.511     Aclrnin;3t-at!on  of  the 
confirmatory  test. 

la)  The  BAT  stiall  instruct  the 
employee  not  to  eat,  drink,  put  any 
object  or  substance  in  his  or  her  mouth, 
and,  to  the  extent  possible,  not  belch 
during  a  waiting  period  before  the 
confirmatory  test.  This  time  period 
begins  with  the  completion  of  the  initial 
test,  and  shall  not  be  less  than  15 
minutes  nor  more  than  20  minutes  long. 
The  BAT  shall  explain  to  the  employee 
the  reason  for  this  requirement  (i.e.,  to 
prevent  any  accumulation  of  mouth 
alcohol  from  leading  to  an  artificially 
high  reading)  and  the  fact  that  it  is  for 
the  employee's  benefit.  The  BAT  shall 
also  explain  that  the  test  will  be 
conducted  at  the  end  of  the  waiting 
period,  even  if  the  employee  has 
disregarded  the  instruction,  the  BAT 
shall  so  note  in  the  "Remarks"  section 
of  the  form. 

(b)  The  BAT  shall  provide  to  the 
employee,  and  instruct  the  employee  to 
read  during  the  waiting  period,  a  notice 
which  shall  inform  the  employee  that 
should  the  confirmatory  test  result  be  an 
alcohol  concentration  of  004  or  greater, 
the  employee  shall  not  perform  any 
safety,  security,  or  National  security- 
sensitive  fdnction.  The  employee  shall 
initial  the  testing  form  in  the  space 
provided  to  indicate  that  this  notice  has 
been  provided.  If  the  employee  declines 
to  initial  the  form  for  this  purpose,  the   ' 
BAT  shall  note  the  provision  of  the 
notice  and  the  employee's  refusal  to 
initial  in  the  "Remarks"  section  of  the 
form. 


(c)  The  procedures  of  §  1272.510(a), 
(c),  (d).  (e),  and  (i)  shall  be  followed.  A 
new  mouthpiece  shall  be  used  for  the 
confirmation  test. 

(d)  In  the  event  that  the  initial  and 
confirmatory  results  are  not  identical, 
the  lower  of  the  two  results  is  deemed 
to  be  the  final  result  upon  which  any 
Agency  action  shall  be  based. 

(e)  If  the  EBT  does  not  print  the  result 
directly  onto  the  form,  the  BAT  shall 
affix  the  test  result  printout  to  the 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  (e.g.,  tamper- 
evident  tape).  The  BAT  shall  sign  and 
date  the  printed  result,  certifying  that 
the  proper  procedures  were  followed. 
The  employee  shall  sign  the  printed 
result,  certifying  that  he  or  she  took  the 
test  with  the  sequential  test  number 
recorded  on  the  printed  result  that 
matches  the  number  on  the  EBT.  If  the 
employee  declines  to  sign  the  printed 
result,  it  shall  not  be  considered  a 
refusal  to  be  tested.  In  this  event,  the 
BAT  shall  note  the  refusal  to  sign  in  the 
"Remarks"  section  of  the  form. 

(f)  The  BAT  shall  transmit  all  results 
to  the  Agency  in  a  confidential  manner. 

(1)  The  Agency  shall  designate  a 
representative(s)  at  each  Installation  for 
the  purpose  of  receiving  and  handling 
alcohol  testing  results  in  a  confidential 
manner.  All  communications  by  BAT's 
to  the  Agency  concerning  the  alcohol 
testing  results  of  employees  shall  be  to 
the  designated  Agency  representative(s). 

(2)  Such  transmission  may  be  in 
wTiting,  in  person  or  by  telephone  or 
electronic  means,  but  the  BAT  shall 
ensure  immediate  transmission  to  the 
Agency  of  results  that  require  the 
Agency  to  prevent  the  employee  from 
performing  safety,  security,  or  National 
security-sensitive  functions. 

(3)  If  the  initial  transmission  is  not  in 
writing  (e.g..  by  telephone),  the  Agency 
shall  establish  a  mechanism  to  verify 
the  identity  of  the  BAT  providing  the 
information. 

(4)  If  the  initial  transmission  is  not  in 
writing,  the  BAT  shall  follow  the  initial 
transmission  by  providing  to  the  Agency 
its  copy  of  the  alcohol  testing  form.  The 
Agency  shall  store  the  information  so  as 
to  ensure  that  confidentiality  is 
maintained  as  required  by  §  1272.515  of 
this  part. 

§  1272.512    Inability  to  provide  an  adequate 
amount  of  breatti. 

(a)  This  section  sets  forth  procedures 
to  be  followed  in  any  case  in  which  an 
employee  is  unable  because  of  a  medical 
condition,  or  alleges  that  he  or  she  is 
unable,  to  provide  an  amount  of  breath 
sufficient  to  permit  a  valid  breath  test. 


(b)  If  a  donor  provides  an  insufficient 
amount  of  breath,  and  claims  that  he  or 
she  is  unable  to  provide  more  breath, 
the  BAT  shall  instruct  the  employee  to 
attempt  to  provide  an  adequate  amount 
of  breath  a  second  time.  If  the  employee 
refuses  to  make  the  attempt,  the  BAT 
shall  immediately  inform  the  Agency. 

(c)  If  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  BAT  shall  so  note  in  the 
"Remarks"  section  of  the  alcohol  testing 
form  and  immediately  inform  the 
Agency  designated  representative. 

(d)  The  Agency  shall  direct  the 
employee  to  obtain,  as  soon  as  practical 
after  the  attempted  provision  of  breath, 
an  evaluation  from  a  licensed  physician 
who  is  acceptable  to  the  Agency 
concerning  the  employee's  medical 
abihty  to  provide  an  adequate  amount  of 
breath.  The  employee  shall  make 
available  to  the  physician  all  relevant 
medical  history  and  records. 

(e)  If  the  physician  determines,  in  his 
or  her  reasonable  medical  judgment, 
that  a  medical  condition  has.  or  with  a 
high  degree  of  probability,  could  have, 
precluded  the  employee  from  providing 
an  adequate  amount  of  breath,  the 
employee's  failure  to  provide  an 
adequate  amount  of  breath  shall  not  be 
deemed  a  refusal  to  take  the  test.  The 
physician  shall  provide  to  the  Agency  a 
written  statement  of  the  basis  for  his  or 
her  conclusion.  The  employee  must 
agree  to  permit  the  Agency  to  have 
access  to  medical  records  that  the 
employee  claims  substantiates  the 
claims  of  a  medical  condition. 

(f)  If  the  licensed  physician,  in  his  or 
her  reasonable  medical  judgment,  is 
unable  to  make  the  determination  set 
forth  in  paragraph  (e)  of  this  section,  the 
employee's  failure  to  provide  an 
adequate  amotont  of  breath  shall  be 
regarded  as  a  refusal  to  take  a  test.  The 
licensed  physician  shall  provide  a 
written  statement  of  the  basis  for  his  or 
her  conclusion  or  inability  to  reach  a 
conclusion  to  the  Agency. 

§'2"'2,513    Inve'ia  tesis. 

Ail  alcohol  test  snau  be  invalid  under 
the  following  circumstances: 

(a)  The  next  external  calibration  check 
of  the  EBT  produces  a  result  that  differs 
by  more  than  the  tolerance  stated  in  the 
manufacturer's  quality  assurance  plan 
from  the  known  value  of  the  test 
standard.  In  this  event,  every  test 
performed  on  the  device  since  the  last 
valid  external  calibration  check  shall  be 
considered  invalid; 

(b)  A  device  other  than  an  EBT  as 
described  in  %  1272.507  is  used  for  the 
test; 

(c)  The  BAT  does  not  observe  the 
minimum  15  minutes  waiting  period 
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pnor  to  the  L^or.firmatorv  tpst.  ^s 
provided  in  section  1272  511''?': 

(dl  The  BAT  does  not  perform  an  air 
blank  cf  the  EBT  before  a.'-:d  a^tpr  an 
initial  or  ronfima'or/  'est.  or  nn  ^.r 
blank  does  not  result  m  a  r*>e«1;:~i;    i 
0  DO  prior  to  or  arer  the  gdmKi.stration 
cf  the  tesV  as  prnvide-i  m  *§  1272.511 
ar,a  «il272  '12. 

fe)  The  BAT  does  not  sign  the  form  as 
required  bv  §  1272  510  and  §  1272  511; 

If]  The  ennplovee  has  failed  to  sign  the 
ffjnn  following  the  printing  on  or 
attach.T;ent  to  the  forrr.  of  the  '^t  result, 
and  the  B.-\.T  has  failed  to  note  this 
event  on  the  remarks  section  of  the 
form 

(^i  The  EBT  fails  to  print  the  result: 

(hiTl  H  ;k  ;:ential  test  number  on  the 
EBT  .s  :;   '   h-*  same  as  the  sequential 
test  nuT.'*'r  .r  the  printed  result;  or 

(ij  The  all  ■':■.', 1  riM-pntration 
riisphved  '^n  'ne  EBT  is  inconsistent 
A  ih  t.be  alccnol  concentration  printed 
o.'i  '.*".»  r"«'/.'5 

('!  Th*^  A'i^n-'v  will  not  take  any 
a:  tiDn.  or  malte  anv  adverse 
d-'termiiviriOKS  based  cr  an  invalid  test. 

§  1272.514     Action  pursuant  to  a 
determination  of  aico^o^  at  the 
pre<Jetermined  ieveL 

la)  When  an  appliCxint  for 
•^mplovment  has  be*rn  tested  eind 
determined  tc  have  alcohol  present  at 
the  prediT-'e^mined  level,  processing  for 
t  wal  be  terminated  and  the 


aDPii.~ant  wiil  be  so  notified. 


empioy; 

lb    1  i  When  an  employee  who  is  in  a 
testing  desigiiated  position  has  been 
tested  and  determined  to  have  alcohol 
present  at  the  predetermined  level,  the 
Agency  shall  immediately  remove  that 
employee  from  the  testing  designated 
position.  If  tTiis  is  the  first  determination 
of  alcohol  present  at  the  predetermined 
level  by  that  employee,  the  employee 
may  be  offered  a  reasonable  o{.'portunity 
for  rehabilitation,  consistent  with  the 
Agency's  policies.  If  rehabilitation  is 
offered,  the  employee  will  be  placed  in 
a  non-testing  designated  position 
provided  there  is  such  an  acceptable 
position  in  which  the  individual  can  be 
placed  during  rehebiUtation;  if  there  is 
no  acceptable  non-testing  designated 
position,  the  employee  will  be  placed 
on  Sick.  annual,  or  other  leave  status,  for 
a  re-asonable  period  sufficient  to  permit 
.rehabilitation  However,  the  employee 
Will  not  be  protectert  from  disciplinary 
action  which  may  result  from  \'iolations 
cf  AorV  r.iles  other  than  a  positive  test 
result  for  alcohol  misuse  or  abuse. 

(2)  Following  a  determination  by  the 
Agency  designated  representative,  in 
consultation  with  the  Employee 
Assistance  Program,  after  counseling  or 
rehabilitation,  that  the  employee  can 


safely  return  to  duty,  the  Agenf  y  may 
offer  the  employee  reinstatement,  in  the 
same  or  a  comparable  position  to  the 
one  held  prior  to  the  removal.  Failure  to 
take  the  opportunity  for  rehabilitation  if 
it  has  been  made  available  will  require 
a  significant  disciplinary  action  up  to 
and  including  removal  from  NASA 
employment,  in  accordance  with  the 
Federal  policies. 

(c)  An  emploj'ee  who  has  been 
removed  from  a  testing  designated 
position  because  of  substance  abuse 
may  not  be  returned  to  such  position 
until  that  employee  has: 

(1)  Successfully  completed  counseling 
or  a  program  of  rehabilitation;  and 

(2)  Undergone  an  alcohol  breath  test 
with  a  negative  result; 

(d)  After  an  employee  determined  to 
have  misused  or  abused  alcohol,  has 
been  returned  to  duty,  the  employee 
shall  be  subject  to  unannounced  alcohol 
testing,  at  intervals,  for  a  period  of  12 
months. 

51272  5^5     Availability  »nd  disclosure  of 
a'cohoi  testing  information  about  Individual 
employees. 

(a)  Alcohol  testing  records  shall  only 
be  disclosed  without  prior  written 
authorization  from  the  employee  who 
was  tested  to  those  Agency  officials 
with  a  need  to  know. 

(b)  Except  as  provided  in  this  section, 
the  Agency  shall  release  information  or 
copies  of  records  regarding  an 
employee's  alcohol  test  results  to  a  third 
party  only  as  directed  by  specific, 
written  instruction  of  the  employee  who 
was  tested.  The  written  authorization 
shall  state  that  the  Agency  may  release 
the  information  or  records  to  an 
identified  person. 

(c)  The  Agency  shall  maintain  records 
in  a  secure  manner,  so  that  disclosure  of 
information  to  unauthorized  persons 
does  not  ocoir. 

(d)  The  Agency  may  disclose 
information  related  to  an  alcohol  test  of 
an  individual  to  the  individual,  the 
decision  maker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  or  by  the 
Agency  against  the  individual,  and 
arising  from  a  positive  alcohol  test 
(including  but  not  limited  to  a  worker's 
compensation,  unemployment, 
compensation,  equitable  relief  or 
monetary  damages,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
employee. 

§  ^  2-2  5 1 6     Malntenar'ce  and  disclosure  of 
records  concerning  EBTs  and  BAT"8. 

(a)  The  Agency  shall  ensure  that  the 
following  records  are  maintained  for  5 
years: 


(1)  Records  of  the  inspection, 
maintenance,  and  calibration  of  each 
EBT  used  in  employee  testing. 

(2)  Documentation  of  the  compliance 
with  the  Q<AP  of  the  manufacture  or 
each  EBT  the  Agency  uses  a  alcohol 
testing  under  this  part,  including 
records  of  the  result  of  external 
calibration  checks. 

(3)  Records  of  the  training  and 
proficiency  testing  of  each  BAT  used  in 
employee  testing. 

(b)  Records  required  to  be  maintained 
by  this  section  shall  be  disclosed  as 
follows:  The  Agency  may  disclose 
records  covered  by  this  section  to  the 
individual,  the  decisionmaker  in  a 
lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the 
individual,  or  by  the  Agency  against  the 
individual,  and  arising  from  a  positive 
alcohol  test  (including  but  not  limited  to 
a  worker's  compensation, 
unem.pioyment  compensation,  equitable 
relief  or  monetary  damages,  or  other 
proceeding  relating  to  a  benefit  sought 
by  the  employee). 

Dated:  lune  9,  1993. 
Daniel  S.  Goldin, 
Administrator. 
(FR  Doc  93-15253  Filed  7-2-93;  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Pan  35 

[Docket  No.  RM93-1 8-000] 

Accounting  and  Ratemaking  Treatment 
of  Special  Assessments  Leviod  Under 
the  Atomic  Energy  Act  of  1954.  as 
Amended  by  Title  Xi  of  the  Energy 
Policy  Act  of  1992;  Notice  of  Proposed 
Rulemaking 

June  23, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Nolice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulator}-  Commission  is  proposing 
revisions  to  its  regulations  concerning 
the  ratemaking  treatment  to  be  used  by 
public  utilities  to  recover  in 
jurisdictional  rates  the  costs  incurred  in 
paying  special  assessments  levied  under 
the  Atomic  Energ}-  Act  of  1'j54,  as 
amended  by  Title  XI  of  the  Energy 
Policy  Act  of  1592.  The  Comm.ission's 
proposed  ratemaking  treatment  will 
perm.it  utilities  to  recover  the  costs  for 
special  assessments  on  a  monthly  basis. 
In  a  document  published  elsewhere  in 
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this  edition  of  tlie  Federal  Register,  th^ 
Commission  is  also  providing 
accounting  guidance  to  be  used  by 
public  utilities  to  account  for  the  special 
assessments. 

DATES:  Written  comments  must  be 
received  by  the  Commission  by  August 
5,  1993. 

ADDRESSES:  Send  comments  to;  Office  of 
tne  Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H  Douglass,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street,  NE.,  Washington.  DC  20426, 
Telephone:  (202)  208-2143  (Legal 
Issues). 
James  K.  Guest,  Office  of  the  Chief 
Accountant,  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  NE.,  Washington,  DC  20426, 
Telephone:  (202)  219-2602, 
(Accounting  Issues). 
Lawrence  R  Anderson,  Office  of 
Electnc  Power  Rpg^jlation,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Streft.  NE., 
Washington,  DC  20426,  Telephone: 
(202)  208-0575  (Ratemaking  Issues). 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  h:]'.  text  of 
this  document  in  the  Federal  Register 
the  Commission  also  provides  aii 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street,  NE  ,  Washington,  DC  20426. 
The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  senice.  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing' (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Com  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 


I   Introduction 

Title  XI  of  the  Energy  Policy  Act ' 
amends  the  Atomic  Energy  Act  of  1954  ^ 
to,  among  other  things,  create  a  fund  to 
be  used  for  the  decommissioning  and 
decontamination  of  the  Department  of 
Energy's  (DOE)  gaseous  diffusion 
uranium  enrichment  facihties.  This  new 
fund  will  be  financed  in  part  through 
special  assessments  which  EKDE  is 
required  to  collect  from  certain 
domestic  utihties  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended 
(Atomic  Energy  Act).  Utihties  will  have 
no  discretion  concerning  the  payment  of 
special  assessments. 

The  Secretary  of  the  DOE  will  issue 
special  assessments  in  the  near  future. 
Consequently,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
beUeves  that  it  is  necessary  to  provide 
guidance  as  soon  as  practicable  to 
utilities  concerning  ^e  accounting 
treatment  to  be  used  for  costs  inaured 
for  special  assessments  prior  to  the 
collection  of  the  assessment  by  the 
Secretary  of  the  DOE.'  In  addition,  the 
Commission  believes  it  is  important  to 
provide  guidance  as  well  as  to  the 
ratemaking  treatment  for  special 
assessments.  Accordingly,  the 
Commission  is  now  proposing  to  amend 
part  35  of  title  18.  chapter  I  of  the  Code 
of  Federal  Regulations  to  provide  a 
method  for  pubUc  utilities  to  recover 
through  jiuisdictional  rates  the  costs  for 
special  assessments  levied  under  the 
Atomic  Energy  Act. 

The  Commission  is  also  specif\'ing.  in 
the  separately-published  document,  the 
method  that  pubUc  utilities  should  use 
to  accoimt  for  special  assessments 
pursuant  to  the  Commission's  Uniform 
Systems  of  Accounts  (USofA).* 

!!,  Public  Reporting  Burden 

Tne  proposed  rule  wouia  establish 
how  public  utilities  may  recover  the 
costs  of  special  assessments  through 
jurisdictional  rates.  In  the  separately- 
published  document,  the  Commission  is 
also  providing  guidance  concerning 
how  pubhc  utilities  should  account  for 
special  assessments  through  the  USofA. 

The  accounting  guidance  and 
proposed  rule,  if  adopted,  would  add 
and  clarify  certain  reporting 
requirements.  The  public  reporting 
burden  for  the  information  collection 
requirements  contained  in  this  rule  are 
estimated  to  average  2  hours  per 


» See  Pub.  L.  No.  102-488,  Title  XL  106  StaL 
2776,  29S4  (1992). 

'42U.S.C  2011  etseq. 

'  This  guidance  l>  in  a  aeparats  documeot 
published  sli^wherp  in  this  edition  of  the  Federal 
Kegirtey . 

♦iBCFRpart  101. 


response.  This  information  will  be 
collected  on  an  annual  basis.  The 
number  of  respondents  is  estimated  to 
be  70.  The  respondents  are  public 
utilities  who  may  seek  to  recover  the 
costs  inoirred  for  special  assessments 
and  may  seek  to  make  minor  re\isions 
to  rate  calculations.  To  the  extent  that 
rate  calculations  are  computerized,  a 
one-time  programming  change, 
estimated  at  50  hours  per  respondent, 
would  be  necessary.  Thus,  the 
ratemaking  impact  is  estimated  to  be  no 
more  than  a  one-time  effort  of  3050 
hours.  These  estimates  include  time  for 
reviewing  the  requirements  of  the 
Commission's  regulations,  searching 
existing  data  sources,  gathering  and 
maintaining  the  necessary  data, 
completing  and  reviewing  the  collection 
of  information,  and  filing  the  required 
information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
Commission's  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street.  NE.,  Washington,  DC 
20426  [Attention:  Michael  Miller, 
Information  PoUcy  and  Standards 
Branch,  (202)  208-1415],  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  [Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Com'T>i*':!r'n]. 

III.  Discussion 

A.  The  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund 

Section  1801(a)  of  the  Atomic  Energy 
Act  provides  for  the  establishment  of 
the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  (Fund).  The  Fimd  will  be  used  to 
pay  for  decontamination, 
decommissioning,  reclamation  and 
other  remedial  activities  at  the  DOE's 
gaseous  diffusion  uranium  enrichment 
faciUties.  Section  1802(a)  provides  that 
the  Fund  will  be  financed  through 
deposits  in  the  amount  of  $480  million 
per  fiscal  year  (adjusted  annually  for 
inflation). 

Section  1602(c]  provides  that  the 
annual  deposit  to  the  Fund  will  be 
financed  partly  through  the  collection 
by  the  DOE  of  a  special  assessment  on 
domestic  utilities.  The  special 
assessment  will  be  based  on  the 
separative  work  units  (a  separative  work 
imit  is  a  measurement  of  energy  and  is 
the  unit  by  which  uraniimi  enrichment 
services  are  sold)  purchased  by 
domestic  utilities  for  the  purpose  of 
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commercial  electricity  ^^r.eration  prior 
to  October  24.  1992. 

Section  1802:c)  provides  that  the 
amoant  colletrted  throi.gh  special 
assessm.ents  by  the  DOE  will  aot  exceed 
$150  million  per  fiscal  year  (adjusted 
annually  for  inflation).  Section  1802(d) 
provides  that  the  collection  of  special 
assessments  will  cease  at  the  earlier  of 
October  24.  2007.  or  when  $2.25  billion 
(adjusted  annually  for  inflation)  has 
been  collected. 

Sertion  1802(g)  provides  that  special 
assessments  shall  be  deemed  a 
necessary  and  reasonable  current  cost  of 
fuel  and  shall  be  fully  recoverable  in 
rates  m  all  jurisdictions  in  the  same 
manner  as  utility's  other  fuel  cost. 

B  Accounting  Treatment 

The  accounting  guidance  is  in  a 
separate  document  published  elsewhere 
in  this  edition  of  the  Federal  Register. 

C  Ratennaking  Treatment 

According  to  the  Commission's 
ratemaking  policy,  public  utilities  are 
permitted  an  opportunity  to  recover  all 
of  the  fuel  expense  pnadently  incurred 
in  providing  jurisdictional  sen.-ice  under 
the  Federal  Power  Act  (FPAJ  As  noted 
earlier,  section  1802(g)  of  the  Atomic 
Energy  Act  provides  that  special 
assessments  are  a  nt-ccssar;  and 
reasonable  current  cost  of  fuel  and  shall 
be  fully  recoverable  :n  rates  in  the  same 
manner  as  a  utility  s  other  fuel  cost. 
Therefore,  the  Commission  finds  that 
special  assessments  are  costs  that  are 
generally  recoverable  cost  through 
jurisdictional  rates.* 

For  various  reasons,  the  costs  relating 
to  the  special  assessments  charged  to 
Account  No.  518,  Nuclear  Fuel  Expense, 
may  not  be  equal  to  the  amount  which 
the  utility  actually  piys  to  DOE  in  a 
parjcular  year  The  Commission's  fuel 
adjustm.ent  clause  regulation'  is 
designed  to  permit  utilities  to  recover 
their  actual  fuel  costs.  The  Commission 
believes  in  this  instance  that  the  amount 
eligible  for  wholesale  rate  recovery  in  a 
panicular  year  should  be  the  actual 
amount  paid  to  DOE,  not  the  amount 
charged  to  Account  No.  518  during  such 
period 

Therefore,  the  Com.mission  believes  it 
is  appropnate  to  prescribe  specific 
procedures  to  be  used  by  public  utilities 
in  reflecting  the  special  assessments  in 
wholesale  rates.  To  this  end,  the 
Commission  is  proposing  to  amend  Part 


35  of  its  regulations  to  add  a  new 
section  35.28  to  prescribe  the 
ratemaking  treatment  for  special 
assessments  to  be  used  by  public 
utilities.  The  Commission's  proposed 
ratemaking  treatment  will  permit 
utilities  to  recover  the  costs  for  special 
assessments  on  a  monthly  basis.  The 
Commission's  proposed  regulations  will 
require  utilities  seeking  to  recover  the 
costs  for  special  assessments  to 
calculate  &eir  monthly  net  costs  by:  (1) 
Deducting  any  expenses  associated  with 
special  assessments  included  in 
Account  No.  518;  (2)  adding  one-twelfth 
of  any  payments  made  for  special 
assessments  within  the  12-month  period 
ending  with  the  current  month,  and  (3) 
deducting  one-twelfth  of  any  refunds  of 
payments  made  for  special  assessments 
received  within  the  12-month  period 
ending  with  the  current  month  that  is 
received  from  the  federal  government 
because  a  public  utility  has  contested  a 
special  assessment  or  overpaid  a  special 
assessment. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) " 
requires  ^at  rulemakings  contain  eitiier 
a  description  and  analysis  of  the  affect 
the  proposed  rule  will  have  on  small 
entities  or  to  certify  that  the  rule  will 
not  have  a  substantial  economic  effect 
on  a  substantial  numbei  of  small 
entities.  Because  most  of  the  entities 
that  would  be  required  to  comply  with 
the  proposed  rule  are  large  public 
utilities  that  do  not  fall  within  the 
RFA's  definition  of  small  entities,"  the 
Commission  certifies  that  this  rule  will 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities." 

V.  Environmental  Statement 

Commission  regulations  require  the 
preparation  of  an  environm.ental 
assessment  or  an  environmental  impact 
statement  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
human  environment.*  The  Comm.ission 
has  categorically  excluded  certain 
actions  from  this  requirement  as  not 
having  a  significant  effect  on  the  human 
environment. *°  No  environmental 
consideration  is  necessary  for  the 
promulgation  of  a  rule  that  is  clarifying, 
corrective  or  procedural  or  that  does  not 


UMI 


'  HowgvOT  while  ihe  ipociil  j3j'»ssmer.u  are 
gatjeriilv  recovarabia  in  iiirisd:  tioaal  rates,  tome 
public  uii.iues  aiay  be  o'f^rai^r.g  under  rate 
mora'ona  or  raip  Mituement  'ermi  and  conditiona 
that  wculd  prohitil  rscoven-  of  »p«ci4l  aisessmenls 
us  rates  for  certain  penods. 

M9CFR  35  U 


'  5  U.S.C  801-612. 

•5  U.S.C.  601(3)  (citing  »ectiOD  3  of  the  Small 
Business  Act.  15  U.S.C  632.  Section  'i  of  ihe  Small 
Business  Act  defines  a  "small-business  concern    as 
a  buBiness  which  is  tndependentiv  owned  and 
operated  and  which  is  not  dominAnt  m  its  field  of 
operation.  15  U.S.C  632(a). 

*  Regulations  Implementing  National 
Environmental  PoUqr  Act  S2  FR  47897  (Dec.  17. 
1987).  FERC  StatutM  k  Regulations  130,783  (1987). 

"IB  CFR  380.4. 


substantively  change  the  effect  of 
legislation  or  regulations  being 
amended.'*  Because  the  proposed  rule 
is  merely  clarifv'ing  and  procedural,  no 
environmental  consideration  is 
necessary. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations^^  require 
that  0MB  approve  certain  information 
and  rscortikeeping  requirements 
im.posed  bv  an  agency.  The  information 
collection  requirem.ents  in  the  proposed 
rule  are  contained  in  FERC-516, 
"Electric  Rate  Filings"  (OMB  approval 
No.  1902-0096),  FERC  Form  No.  1. 
"Annual  Report  of  .Major  public 
utilities,  licensees  and  others"  (0MB 
approval  No.  1902-0021),  and  FERC 
Form  No.  1-F.  "Annual  Report  of 
Nonmajor  public  utilities  and  licensees" 
(0MB  approval  No.  1902-0029). 
The  Commission  uses  the  data 
collected  in  these  information 
collections  to  carry  out  its 
responsibilities  under  tlie  FPA  and  the 
Energy  Policy  Art.  The  Commission's 
Office  of  Electric  Power  Regulation  uses 
the  data  to  review  electric  rate  filings. 
The  Commission's  Office  of  the  Chief 
Accountant  uses  the  data  to  carry  out  its 
audit  programs  and  continuous  review 
of  the  financial  conditions  of  regulated 
companies. 

The  Commission  believes  that  the 
accounting  guidance  and  proposed  rule 
will  assist  regulated  companies  in 
accounting  for  and  recovering  in 
jurisdirtional  rates  the  costs  incurred  for 
special  assessments,  without 
Significantly  increasing  the  reporting 
burden  for  public  utilities. 

The  Commission  is  submitting 
notification  of  the  proposed  rule  to 
0MB  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North'Capitol  Street,  N.E.,  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch.  (202)  208-1415].  Comments  on 
the  requirements  of  the  proposed  rule 
can  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB  [Attention;  Desk  Officer  for 
Federal  Energy  Regulatory 
Com.mission]. 

VII.  Public  Comment  Procedures 

The  Commission  invites  comments  on 
the  proposed  rule  from  interested 
persons.  An  original  and  14  copies  of 
written  comments  on  the  proposed  rule 
must  be  filed  with  the  Commission  no 


"18CFR380.4(a)(2)(ii). 
'2  5  CFR  1320.12. 


rVderal  Register  /  Vol.  58.  No.  127  /  Tuesday,  July  6,  1993  /  Proposed  Rules 


M,1 


later  tiian  August  5,  1993.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  and  should 
refer  to  Docket  No.  RM93-18-O00. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  public  reference  room  at 
941  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  during  regular 
business  hours. 

List  of  Subjects  in  18  CFR  Fart  35 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part  35, 
chapter  I,  title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
Lois  D.  Casfaell, 
Secretary. 

PART  35— FILING  0^  RA''"E    - 
SCHEDULES 

1.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows; 

Authority:  16  U.S.C  791a-«25r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  to  add  new 
section  35.28  to  read  as  follows: 

>  35. ;3     Ra!onak;-,g  Treatnon'  of  Srec^a 
Assessne-'ta  1  pviea  Under  the  A'om'c 
Ef^-ergy  Act  o1  "954.  as  amended  by  T;t!e  Xl 
of  the  Energy  Policy  Act  o<  1992. 

The  costs  that  public  utihties  incur 
relating  to  special  assessments  under 
the  Atomic  Energy  Act  of  1954,  as 
amended  by  the  Energy  Policy  Act  of 
1992,  are  costs  that  may  be  reflected  in 
jurisdictional  rates.  Public  utilities 
seeking  to  recover  the  costs  incurred 
relating  to  special  assessment  shall 
comply  with  the  following  procedures. 

(a)  Fuel  Adjustment  Clauses.  Li 
computing  the  cost  of  nuclear  fuel 
pursuant  to  section  35.14(a)(6),  utilities 
seeking  to  recover  the  costs  for  special 
assessments  through  their  fuel 
adjustment  clauses  shall: 

(1)  Deduct  any  expenses  associated 
with  special  assessments  included  in 
Account  No.  518; 

(2)  Add  one-twelfth  of  any  payments 
made  for  special  assessments  within  the 
12-monlh  period  ending  with  the 
current  month;  and 

(3)  Deduct  one-twelfth  of  any  refunds 
of  payments  made  for  special 
assessments  received  within  the  12- 
month  period  ending  with  the  current 
month  that  is  received  from  the  federal 
government  because  the  public  utility 


has  contested  a  special  assessment  or 
overpaid  a  special  assessment. 

(b)  Cosf  of  Service  Data  Requirements. 
Public  utilities  filing  rate  applications 
under  section  35.12  or  35.13  (regardless 
of  whether  the  utility  elects  the 
abbreviated,  unadjusted  Period  I, 
adjusted  Period  I,  or  Period  II  cost 
support  requirements)  must  submit  cost 
data  that  is  computed  in  accordance 
with  the  requirements  specified  in 
paragraphs  (a)  (1),  (2)  and  (3)  of  this 
section. 

(c)  Formula  Rates.  Public  utilities 
with  formula  rates  on  file  that  provide 
for  the  automatic  recovery  of  nuclear 
fuel  costs  must  reflect  the  costs  for 
special  assessments  in  accordance  with 
the  requirements  specified  in 
paragraphs  (a)  (1),  (2)  and  (3)  of  this 
section. 

[PR  Doc.  93-15852  Plied  7-2-9.1;  8:45  am) 
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DEPARTMENT  OF  HOUStNG  AND 
iJfiGAN  DEVELOPMENT 

O^i'::'  ;:;*  trie  Secretary 

:'4  CFR  Part  888 

'::3c:-«<er  ^0  ^-93-36*6   rR..,3'^':: S-02J 

Ser*'cn  8  Housing  Assistance 
Ppyrrients  Program-Fair  Marke*  Rent 
Schedules  for  Use  in  the  Rental 
Certificate  Program,  Loan  Mansgemeni 
find  Property  Disposition  Programs, 
Moderate  Rehabilitation  P'og'am  and 
Pentai  Voucher  Program 

agency:  Office  of  the  Secretary,  HUD. 
ACTKJN:  Notice  to  extend  public 
coriirneiit  period. 

SUMMARY:  This  notice  advises  the  public 
that  the  public  comment  period  on  the 
proposed  Fiscal  Year  1994  section  8  Fair 
Market  Rents  (FMRs)  is  being  extended 
until  August  31,  1993. 

DATE:  Comments  are  due  August  31, 

loo's 

ADOPEbSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW  ,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  To 
expedite  processing,  each  commenter  is 
requested  to  simultaneously  submit  a 
copy  of  its  comments  to  the  Economic 
and  Market  Analysis  Staff  in  the 
appropriate  HUD  Field  Office.  A  copy  of 
each  communication  submitted  will  be 
available  for  pubUc  inspection  and 


copying  during  regular  business  hours 
(7:30  a.m.— 5:30  p.m.  Eastern  Time)  at 
the  above  address 

FOR  Fup'mek  '^f  ::»mation  contact: 
Gerald  j.  Ijenoit,  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing  (202)  708-0477  (TDD:  (202) 
708-0850),  for  questions  relating  to  the 
Section  8  Voucher,  Certificate,  and 
Moderate  Rehabilitation  programs; 
James  Tahash,  Program  Planning 
Division.  Office  of  Multifamily  Housing 
Management  (202)  708-3944  (TDD: 
(202)  708-4594),  for  questions  relating 
to  all  other  section  8  programs;  for 
technical  information  regarding  the 
development  of  the  schedules  for 
specific  areas  or  the  method  used  for 
calculating  the  FMRs,  Michael  R. 
Allard,  Economic  and  Market  Analysis 
Division.  Office  of  Policy  Development 
and  Research  (202)  708-0577  (TDD: 
(202)  708-0770).  Mailing  address  for 
above  persons:  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
(Telephone  numbers  are  not  toll-free.) 

SUPPLEvt  .A?     '.1  ^;,MATiON:  Section 
8(c)(1)  of  the  United  States  Housing  Act 
of  1937  requires  the  Secretary  to  publish 
FMRs  periodically,  but  not  less 
frequently  than  annually,  to  be  effective 
on  October  1  of  earh  year.  On  May  6, 
1993.  HUD  published  the  proposed  FY 
1994  FMRs  with  a  60-day  public 
comment  period  to  July  6.  1993.  These 
FMRs  were  the  first  to  be  calculated 
using  1990  Census  data.  The 
introduction  of  the  Census  data  resulted 
in  major  changes  to  these  estimates, 
including  proposed  decreases  for  many 
areas.  The  May  6  document  provided  a 
detailed  explanation  of  the  changes  to 
FMRs  that  resulted  from  the 
"rebenchmarking  "  process.  Because  of 
the  large  number  of  requests  received. 
HUD  believes  tliat  it  is  in  the  public 
interest  to  extend  the  public  comment 
period  to  ensure  that  all  interested 
parties  will  have  sufficient  time  to 
obtain  and  submit  the  rental  housing 
survey  data  required  to  modify  the 
proposed  FMRs. 

HUD  will  pubHsh  final  FY  1994  FMRs 
in  two  stages.  (This  process  is  effective 
for  FY  1994  FMRs  only.)  The  first 
publication  will  include  final  FMRs  for 
all  areas.  For  areas  for  which  no 
comments  were  submitted  and  for  areas 
for  which  comments  were  received  in 
time  to  be  evaluated,  final  FY  1994 
FMRs  will  be  made  effective  on  October 
1.  For  those  areas  with  comments 
received  too  late  in  the  extended 
comment  period  for  HUD  to  complete 
its  evaluation,  FMRs  for  FY  1993  will  be 
republished  and  will  continue  in  effect. 
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A  second  publication  will  replace  the 
FMRs  for  those  areas  covered  by 
c  omments  that  had  decisions  pending. 
re.,  those  for  whom  the  FY  1993  FMRs 
are  republished  and  continued  in  effect. 
The  second  publication  will  occur  as 
soon  as  HUD  has  completed  its  review 
of  the  comments  submitted  late  in  the 
process. 

By  extending  the  public  comment 
period  to  August  31.  1993.  HUD  seeks 
further  comments  on  FMR  levels  for 
specific  areas.  These  comments  must 
satisfy  the  requirements  set  forth  in 
detail  in  section  V.  Request  for 
Comments  (page  27065)  of  the  preamble 
to  the  May  6. 1993  Federal  Register 
publication  of  the  proposed  FY  1994 
FMRs.  PHAs  that  have  let  contracts  for 
Random  Digit  Dialing  surveys,  or  other 
types  of  professionally-conducted 
surveys,  are  advised  to  notify  HUD  by 
the  end  of  the  comment  period  if  their 
surveys  have  not  been  completed.  HUD 
will  allow  until  October  31. 1993  for 
receipt  of  RDD  surveys  for  which 
contracts  were  let  late  in  the  comment 
period. 

Dated:  June  29,  1993. 
Henry  G.  Gsneros, 
Secretary. 
|FR  Do(    93-15826  Filed  7-2-93;  8:45  am) 
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Office  of  Assistant  Sccre'.ary  for 

Housing— Federal  Houssr^g 
Comr^issioier 

24CFR  Pari  35CC 

[Docket  No,  b-93-'.256,  FP-' 3-12-N-09] 
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Public  Comrnent  Penod  and  l-fc-T^^^I 
PutjiiC  Hea"ng  Under  the  Reai  Es-a!e 
Settlement  Procedyes  Act  iPE3PA„ 
Regulation  X 

ACTiOS;  Notice  of  written  comment 
period  and  informal  public  hearing. 

SUMMARY:  On  November  2, 1992,  the 
Dt'pa:t:nent  of  Housing  and  Urban 
Development  published  in  the  Federal 
Register  a  final  rule  ("the  Rule")  (57  FR 
49600).  with  an  effective  date  of 
December  2, 1992.  implementing 
requirements  of  the  Real  Estate 
Settlement  Procedures  Act  (RESPA).  as 
amended,  12  U.S.C.  2601  et  seq.  Since 
publication  of  the  Rule,  the  Department 
has  received  a  considerable  number  of 
inquiries  and  comments  from  the  public 
concerning  provisions  of  the  Rule.  In 
light  of  these  comments,  the  Secretary 
•  has  decided  to  review  certain  provisions 
of  the  Rule.  The  Secretary  is  particularly 
interested  in  receiving  comments 


concerning  the  effect  that  certain  new 
exceptions  and  other  provisions  may 
have  on  the  cost  and  quality  of 
settlement  services  to  consumers.  In 
order  to  assure  that  all  points  of  view 
are  considered,  the  Secretary  has 
decided  to  provide  a  specific  period  for 
public  comments  and  to  conduct  an 
informal  hearing  under  RESPA. 
DATES:  Date  for  comments:  August  5, 
1993. 

Date  for  hearing:  On  August  6,  1993 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  or  his 
designee  will  hold  an  informal  public 
hearing  fi-om  9  a.m.  until  completion 
(including  any  additional  date 
established  at  the  hearing). 
ADDRESSES:  The  hearing  will  be  held  at 
the  National  Capital  Regional  Office  of 
the  General  Services  Administration 
(GSA)  Auditorium,  7th  and  D  Streets 
SW.,  Washington,  DC  20407,  or  such 
alternate  site  as  may  be  timely 
announced  by  a  Federal  Register 
publication.  Court  reporters  will  be 
provided  by  the  Department  to  create  a 
transcript  of  the  hearing. 

Comments  may  be  sent  to:  William  J. 
Reid,  room  8212.  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW  ,  Washington,  DC 
20410. 

FOR  FURTHEa  INFORMATION  CONTACT; 
William  J.  Reid  (202)  708-0421.  For 
legal  questions  only,  contact  Grant  E. 
Mitchell,  Senior  Attorney  (RESPA), 
(202)  708-1552.  (These  are  not  toll-free 
numbers.) 

SUPPLEME^rrARY  INFORMATION:  The 
purpose  of  this  public  comment  period 
and  informal  public  hearing  is  to  afford 
all  interested  members  of  the  public  an 
opportunity  to  further  comment 
regarding  provisions  of  the  Rule 
allowing  employer  payments  to 
employees  for  referrals  to  any  company, 
the  exemption  for  computerized  loan 
origination  systems,  the  Secretary's 
au&ority  regarding  state  laws  affecting 
controlled  businesses  as  such  laws 
affect  consumers,  and  the  adequacy  of 
protections  to  consumers  doing  business 
with  controlled  business  arrangements. 
The  provisions  of  the  Rule  for  which 
comments  are  invited  are:  1.  Section 
3500.14(g)(2)(ii)  which  provides  that 
section  8  RESPA  does  not  prohibit  "An 
employer's  payment  to  its  own 
employees  for  any  referral  activities 

2.  Section  3500.14(g)(2)(iii)  which 
provides  that  Section  8  of  RESPA  does 
not  prohibit  "Any  payment  by  a 
borrower  for  computer  loan  origination 
services,  so  long  as  the  disclosure  set 
forth  in  appendix  E  of  this  part  is 
provided  the  borrower." 


1   Section  3500.13(b|i2)  which 
provides  that  "in  determining  whether 
provisions  of  State  law  or  regulations 
concerning  controlled  business 
arrangements  are  inconsistent  with 
RESPA  or  this  part,  the  Secretary  may 
not  construe  those  provisions  that 
impose  more  stringent  hmitations  on 
controlled  business  arrangements  as 
inconsistent  with  RESPA  so  long  as  they 
give  more  protection  to  consumers  and/ 
or  competition." 

4.  Section  3500.15(b)(1)  in  controlled 
business  situations  provides  for  a 
"wrritten  disclosure,  in  the  format  of  the 
Controlled  Business  Arrangement 
Disclosure  Statement  set  forth  in 
appendix  D  of  this  part"  of  certain 
information  regarding  the  owmership 
and  financial  relationships  between 
referring  and  referred  to  parties,  and 
certain  timing  and  other  methods  for 
disclosure. 

The  preamble  to  the  November  2, 
1992  Rule,  57  FR  49600-49606, 
provides  background  regarding  many  of 
these  provisions. 

With  respect  to  item  1.  the 
Department  is  interested  in  receiving 
comments  on  how  payment  practices 
under  this  exception  may  benefit  or 
harm  consumers.  Concerning  item  2.  the 
Department  seeks  comments  as  to 
whether  further  clarifications  or 
additional  conditions  regarding  CLOs 
are  needed  or  desirable  to  protect 
consumers,  particularly  if  any  payment 
for  the  CLO  service  comes  directly  or 
indirectly  from  a  Lender.  Comments 
regarding  adequacy  of  disclosures  when 
a  mortgage  broker  uses  a  CLO  system  are 
also  requested. 

In  connection  with  item  3.  the 
Department  requests  comments 
regarding  whether  the  Secretary  should 
establish  standards  to  evaluate 
provisions  in  state  laws  to  determine 
whetlier  such  laws  provide  greater 
protection  to  consumers.  The 
Department  also  requests  any  other 
comments  or  opinions  regarding  thi,s 
§  3500.13(b)(2)  provision. 

Under  item  4,  the  Department  seeks 
views  as  to  whether  these  controlled 
business  disclosures  are  adequate  to 
protect  the  consumer,  and,  if  not,  how 
they  might  be  improved. 

After  consideration  of  vvritten 
comments  received  in  response  to  this 
Notice  and  after  the  informal  hearing 
held  by  the  Department  at  the  Date, 
Time  and  Place  set  forth  above,  the 
Department  will  determine  whether  to: 

(1)  Leave  in  place  the  existing  rule 
language; 

(2)  If  warranted,  conduct  further 
rulemaking,  including  issuance  of 
Interpretive  Rules; 

(3)  Recommend  legislative  action;  or 
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(4)  Take  any  other  course  of  action 
deemed  appropriate 

The  Secretary  cautions  that  these 
ad:Tiinistrati\'e  actions  to  mvite 
comments  and  schedule  a  heanng  do 
not  have  any  current  impact  on  the 
effectiveness  of  the  Rule,  The  Rule  is 
fully  effective  at  this  date  and  will  only 
be  altered  or  interpreted  by  rulemaking 
under  the  Act  and  regulations  if  the 
Secretary  deterpiines  such  action  is 
warranted 

Public  Participation 

Any  member  of  the  public  who 
wishes  to  submit  written  comments  in 

response  to  this  notice  may  submit 
comments  from  the  date  of  publication 
of  this  notice  until  the  closing  date  set 
forth  above  under  Date  for  Comments. 
Comments  should  not  exceed  ten  pages 
per  commenter  per  identified  subject, 
and  should  state  on  their  face  whether 
the  comment  relates  to  items  1.  2,  3,  or 
4  or  any  combination.  Written 
com.m.ents  or  materials  will  be  received, 
whether  or  not  the  commenter 
participates  in  the  hearing 

Any  member  of  the  public  who 
wishes  to  participate  in  person  in  the 
informal  hearing  under  this  notice  must; 
Submit  his/her  name  and  the  name  of 
his/her  organization,  if  any,  to  the 
contact  person  listed  above  15  days 
before  the  date  of  the  hearing;  specify  by 
number,  as  set  forth  above,  which  issues 
or  issues  he/she  wishes  to  testify  on; 
and  provide  a  one-sentence  summary  of 
the  presenter's  position  on  each  such 
issue.  It  is  anticipated  that  there  will  be 
substantial  dem.and  to  make 
pr(?sentations.  Depending  on  such 
demand,  it  may  be  necessary  for  the 
Department  to  limit  the  time  and 
numiber  of  presenters  on  the  same 
subject,  to  appoint  spokespersons  for 
particular  sub)ect  areas,  to  run 
simultaneous  hearing  sections,  or  to 
otherwise  take  necessary  actions  to 
organize  this  hearing  in  the  most 
effective  and  efficient  manner.  In  any 
event,  oral  presenters  will  not  have 
more  than  10  minutes  each. 

If  an  oral  presenter  wishes  to  have 
his'her  written  comments  distributed  at 
the  hearing,  it  is  recommended  that  200 
copies  be  brought  to  the  hearing  site  at 
thf>  opening  hour  of  the  heanng  to  be 
placed  on  a  table  which  will  be  set  up 
for  such  purpose.  The  Department  takes 
no  responsibility  for  the  distribution  of 
any  presenter's  comments. 

Authority 

This  comment  period  and  informal 
public  hearing  are  being  held  under  the 
authority  of  section  19  of  the  Real  Estate 
Settlement  Procedures  Act  (RES? A,  12 
US.C.  2601  et  seq  )  that  authorizes  thf 
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Secretary  of  Housing  and  I 
Development  tc  hold  hearings  ::, 
furtherance  of  the  SecTetarv's 
responsibilities  under  such  Act. 

Dated  lune  30   1993 
Nicolas  Retsmas, 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissior\eT. 

[FR  Doc.  93-15912  Filed  7-1-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Rati  935 

Ohio  Permanent  Regulatory  Program; 
Normal  Husbandry  Practices 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  for  Revised  Program 
Amendment  Number  61  to  the  Ohio 
permanent  reg^ulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  make  the 
Ohio  program  as  effective  as  the 
corresponding  Federal  regulations.  The 
amendment  concerns  vegetation 
maintenance  practices  which  Ohio 
would  not  consider  augmentative  and 
which  would  not  restart  the  period  of 
extended  responsibiUty  for  revegetation 
success. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  vmtten 
comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
dates:  Written  comments  must  be 
received  on  or  before  4  p  m.  on  July  21, 
T^93  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p  m.  on  July  16,  1993.  Requests  to 
present  oral  testimony  at  the  hearing 
miust  be  received  on  or  before  4  p.m.  on 
luly  13,  1993 

ADDRESSES:  Written  comments  and 
requests  to  testifv  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J  Seibel,  Director.  Columbus 
Fieid  Office,  at  the  address  listed  below. 


Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comment*  received  in  response  to  this 
documen*  will  be  available  for  pubUc 
review  a'    lie  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM's 
Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Columbus  Field 

Office.  2242  South  Hamihon  Road. 

room  202,  Columbus,  Ohio  43232. 

Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources, 

Division  of  Reclamation,  1855 

Fountain  Square  Court.  Building  H-3. 

Columbus,  Ohio  43224,  Telephone: 

(614) 265-6675 
roR  rjRTHER  INFORM  A"!  ON  co^^rACT:  Mr. 
iviUiard  J  Seittei,  ijirector,  v^olumbus 
Field  Office,  (614)  866-0578. 

I  ¥^i  k-nu.ri,: 

On  August  16, 1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program.       -  ^  -  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12,  935.15.  and  935.16. 

II  !);■•<  uSMnn  of  thf  Friiposed 
Amendmenli 

By  letter  dated  February  11. 1993 
(Administrative  Record  No.  OH-1831). 
Ohio  submitted  proposed  Program 
Amendment  Number  61.  In  this 
amendment,  Ohio  proposed  to  revise 
OAC  section  1501:13-9-15(F)  to  expand 
and  clarify  the  vegetative  management 
practices  which  Ohio  will  not  consider 
augmentative  and  which  will  not  restart 
the  revegetation  responsibility  period. 

OSM  announced  receipt  of  proposed 
Program  Amendment  Number  61  in  the 
April  1.  1993.  Fedj-ra!  Register  (58  FR 
17173),  and,  in  the  Sa;;,b  document, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  pubhc 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  pubhc  comment 
period  ended  on  May  3, 1993.  The 
public  hearing  scheduled  for  April  26, 
1993,  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

On  April  30, 1993,  representatives  of 
OSM  and  Ohio  met  informally  to 
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discuss  OSM's  initial  questions  and 
comments  about  the  proposed 
amendment.  In  response  to  tiat 
meetmg,  Oruo  submitted  Revised 
Program  Amendment  Number  61  by 
letter  dated  fune  11.  199J 
( Admin. strative  Record  No  OH- 1388). 
In  this  revised  amendment,  Ohio  is  * 
proposing  two  .^..jther  revisions  to  OAC 
1501  13-9-15; 

(1)  Paragraph  'Fl(5>lbi:  Ohio  is 
revising  the  previously  proposed  new 
language  in  this  paragraph  to  provide 
that  reseedmg  of  areas  unavoidably 
disturbed  because  of  repairs  due  to  land 
movement  or  third  party  interference 
will  not  be  considered  augmentative 
provided  that  the  total  acreage  of  areas 
reseeded  dunng  any  one  year  shall  not 
exceed  ten  percent  of  the  total  affected 
average  The  previously  proposed 
language  had  referred  to  ten  percent  of 
the  total  permitted  acreage. 

(2)  Paragnph  (F)i7f  Onio  is  revising 
the  previously  proposed  new  language 
in  this  paragraph  to  provide  that,  for  the 
purposes  of  paragraphs  (F)(5)  and  (F)(6). 
permanent  vegetation  that  is  established 
or  reestablished  on  these  areas  must 
have  been  seeded  a  minimum  of  twelve 
months  pnor  to  the  request  for  phase  HI 
bond  release.  The  previously  proposed 
language  nad  requireu  inat  vegetation 
must  have  been  in  place  a  minimum  of 
Q<;'  davs  pnor  to  the  phase  III  bond 
release  request  and  had  included  a 
provision  to  lengthen  this  sO-dav  period 
■  n  cases  of  planting  after  August  1  of  a 
given  year 

Also,  as  part  its  June  11, 1993, 
resubmission  of  Revised  Program 
Amendment  Number  61,  Ohio  has 
subm.iited  an  excerpt  from  the  4th 
edition  of  the  textbook,  Forage 
.Manaee.m-^nt  :n  the  North  (Authors: 
Smrh  and  Dalej,  Ohio  intends  this 
excerpt  to  support  the  allowance  for 
non-augmentative  reseedmg  of  legumes 
within  three  years  of  tne  initial  planting 
as  proposed  in  tne  initial  version  of 
Program  <Am.endment  Number  61  at 
OAC  1501  13-9-15  paragraph  (F)(4)(d). 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732  17(h),  OSM  is  now  seeking 
comment  on  whether  tne  amendments 
proposed  by  Ohio  satisfy  the  appHcable 
program  approval  criteria  of  30  CFR 
732,15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program,. 

Specifically,  OSM  is  requesting 
comment  and  any  available  supporting 
documentation  on  whether  reseeding  of 
areas  disturbed  due  to  land  movement 
and  subsequent  repair  activities  should 
be  considered  an  augmentative  practice 
requiring  the  restarting  of  the 
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permittee's  penod  of  responsibility  for 
reclamation  success  The  .Agency  seeks 
information  on  the  extent  to  which  land 
movement  is  found  on  unmined  land 
and  whether  repair  and  reseeding  is  the 
customary  or  usual  practice.  The 
Agency  also  requests  similar  comment 
and  documentation  for  areas  disturbed 
due  to  third  party  interference. 

The  public  is  invited  to  comment  on 
the  appropriateness  of  the  area  limits 
which  Ohio  proposes  to  set  when 
determining  whether  the  reseeding  of 
areas  disturbed  by  land  movement  and 
third  party  interference  is  augmentative. 
The  proposed  area  limits  are  10  percent 
of  the  total  affected  acreage  with  no 
single  area  exceeding  three  acres  in  size. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaJcing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FVJRTWER 
INFORMATION  CONTACT"  by  4  p.m.  on  July 
13,  1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber 
Submission  of  written  statemients  m 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amend.ments  may 
request  a  meeting  at  the  Ctjlumbus  Field 
Office  by  contactina  the  person  listed 
under  "for  fur'ther  information 
CONTACT.  '  Ail  such  meetings  shall  be 


open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
,\  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

I  ist  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  June  28, 1993.  ' 

Carl  C.  Close, 

Assistant  Davctor,  Eastern  Support  Center. 
[FR  Doc.  93-15849  Filed  7-2-93;  8:45  am] 
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30  CFR  Part  935 

Ohio  Permanent  Regulatory  Prog'-am; 
Evaluation  of  Revegelation  Success 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  Program 
Amendment  to  the  Ohio  permianent 
regulatory  program  (hertinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  ConL'ol  and 
Reclamation  Act  of  1977  (SMCRA). 
Ohio  proposes  to  revise  the  Ohio 
Administrative  Code  (OAC]  1501:13-9- 
15  and  adopt  new  policy/procedure 
directives  which  govern  the  use  of 
statistical  sampling  m.ethods  for 
evaluating  ground  cover  and  tree 
stocking  at  tlie  tim.e  of  bond  release.  The 
amendment  is  intended  to  make  the 
Ohio  program  as  effective  as  the 
conesponding  Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  program  and 
proposed  amendm.ents  to  that  p.-ogram 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  tlie  proposed 
amendm.ents,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  August 
5,  1993.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1  p.m.  on  August  2,  1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  July  21.  1993. 
ADDRESSES:  Written  commients  and 
requests  to  testify  at  the  hearing  should 
be  miailed  or  hand-delivered  to  Mr, 
Richard  J.  Seibel.  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
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proposed  amendments,  an(i  si!  written 
comments  received  m  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours  Monday 
through  Friday,  excluding  holidays 
Each  requester  may  receive,  free  of 
charge,  one  copy,  of  the  proposed 
amendments  by  contacting  OSM's 
Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field  ' 
Office,  2242  South  Hamilton  Road. 
Room  202,  Columbus,  Ohio  43232, 
Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus,  Ohio  43224.  Telephone: 
(614)  265-6675. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Richard  ).  Seibel,  Director,  Columbus 
Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATtON: 

I.  Background 

On  August  16, 1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10. 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935,16. 

II,  Discussion  of  the  Proposed 
Amendment 

On  January  14,  1993  (58  FR  4330).  the 
Director  of  OSM  approved  Ohio's 
proposed  revision  to  Ohio 
Administrative  Code  (OAC)  section 
1501:13-9-15  paragraph  (J)(l)  adopting 
the  requirement  that  success  of 
revegetation  shall  be  measured  using  a 
statistiraily  valid  sampling  technique 
with  a  90-percent  statistical  confidence 
interval,  However,  the  Director  did  not 
approve  Ohio's  visual  (ocular)  method 
of  evaluating  ground  cover  as  a 
statisticaliv  valid  means  of  performing 
that  sampling.  Therefore,  the  Director 
continued  the  requirement  at  30  CFR 
9,35,16(0  that  Ohio  amend  its  program 
to  include  a  statistically  valid  sampling 
technique  for  evaluating  ground  cover 
in  order  to  be  as  effective  as  the 
corresponding  Federal  regulations  at  30 
CFR  B16, 116(a). 

By  letter  dated  June  11,  ltjH3 
(.Administrative  Record  No.  OH-1889). 
Ohio  submitted  a  new  Program 
Amendment  as  required  by  30  CFR 


93')  16(0  in  this  amendment.  Ohio 
proposes  to  delete  the  recently  approved 
requirement  at  OAC  1501:13-9-15 
paragraph  (J){1)  for  statistical  sampling 
and  to  substitute  a  mixed  use  of  ocular 
evaluation  and  statistical  sampling 
under  new  paragraphs  (G)(3)(b)(ii)  and 
(iii)  and  revised  paragraph  (K)(l). 

A.  Pasture  and  Grazing  Land 

Ohio  is  proposing  new  paragraphs 
(G)(3)(b)  (ii)  and  (iii)  which  provide  that 
Ohio  would  use  its  current  ocular 
evaluation  method  to  conduct  an  initial 
determination  of  the  success  of 
herbaceous  ground  cover  on  pasture  and 
grazing  land.  If  the  ocular  method 
indicates  that  the  total  areas  with  sparse 
or  barren  cover  are  within  ten  percent 
of  exceeding  the  current  allowable 
limits  set  in  paragraphs  (G)(3)(b)(i)  (b) 
and  (c).  Ohio  would  conduct  a  statistical 
test  of  the  ground  cover  using  the 
Rennie-Farmer  point-intercept  sampling 
method.  This  statistical  sampling  would 
measure  the  overall  success  of 
revegetation  for  the  entire  proposed 
bond  release  area  against  a  single  70- 
perceat  ground  cover  standard. 

Ohio  would  consider  the  revegetation 
of  a  proposed  bond  release  area  to  be 
successful  if: 

(1)  An  initial  ocular  evaluation  finds 
that  no  single  barren  area  exceeds  the 
maximum  size  limit  set  by  paragraph 
(G)(3)(b)(i)(d)  and  sparse  and  barren 
areas  are  less  than  90  percent  of  the 
allowable  limits  set  in  paragraphs 
(G)(3)(b)(i)  (b)  and  (c),  or 

(2)  A  later  statistical  test  estimates 
overall  ground  cover  to  be  equal  to  or 
greater  than  70  percent. 

As  part  of  ana  in  support  of  this 
amendment,  Ohio  has  submitted  a  draft 
Policy /Procedure  Directive  providing 
additional  details  of  the  proposed 
evaluation  and  sampling  methods 
which  Ohio  inspectors  will  use  in 
evaluating  herbaceous  ground  cover  on 
pasture  and  grazing  areas. 

B.  Areas  Where  Woody  Plants  are  the 
Primary  Vegetation 

Ohio  is  proposing  to  revise  OAC 
section  1501:13-9-15  paragraph  (K)(l) 
to  provide  that  sampling  techniques  for 
measuring  success  of  woody  plants  shall 
use  a  90-percent  statistical  confidence 
interval  (i.e.  one-sided  test  with  a  0.10 
alpha  error).  Ohio's  cover  letter  for  the 
amendment  indicates  that,  for  this  test, 
Ohio  will  use  a  fixed-radius  circular 
plot  method  as  described  in  a  technical 
paper  submitted  as  part  of  the 
amendment.  Ohio's  cover  letter  also 
indicates  that  Ohio  will  develop  a 
Policy/Procedure  Directive  in  the  near 
future  to  adopt  this  method  for  use 
under  the  Ohio  Program. 


in    F u li Ik   ( !.;: > m me n I  P n k  !•> Iu ri*8 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendatrons. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.  on  July 
21,  1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  bie  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  me%t  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contactine  the  nerson  listed 
under  "  FOR  f   ^^ '  n  [  .5  i  ►,  f    :;  M  ATioN 
CONTACT."  All  bucii  ineeiiugs  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES, " 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 
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rV".  Procedural  Determination 

Executiv  Order  12291 

On  lulv  12.  1984,  the  Office  of 
Nianagement  and  Budget  (0MB)  granted 
O.SM  an  exerr.ption  from  sections  3,  4. 
7  ar.d  8  of  Executive  Order  U291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
3T;endT.»>i:*s  "^h^'r^^t't.r-j   d reparation  of 
:i  rfg'.;,i"   rv  ,:t,;).-v  -  a:ia.ysis  is  not 
r:e<:essarv  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12773 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
.applicable  standards  of  subsections  (a) 
and  fb)  of  tliat  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMC!RA  (30  U.S,C.  1253  and  1255)  and 
30  CTR  730.11,  732.13  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
w;'h  SMCR.^  and  its  implementing 
Federal  regu.atsons  and  whether  the 
ether  requirements  of  30  CFR  parts  730. 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCR.^  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Papen\-ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 

require  approval  by  the  Office  of 
N'.inagement  and  Budget  under  the 
PaperAorit  Reduction  Act.  44  U.S.C. 
3507  et  ^^q 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use,  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  smaU  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regijlations. 

List  of  Subjects  in  30  CFR  Part  935: 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  )une  28, 1993. 
Carl  C  OoM, 

Assistant  Director.  Eastern  Support  Center. 
[FR  Doc  93-15850  Filed  7-2-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CPR  Part  372 
[OPPTS^-400073;  FRL^182-3] 

Giyco*  Ethers  Category;  Toxic 
Chemica!  Release  Reporting; 
CommunKy  Right  To-Know 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  redefine 
the  glycol  ethers  category  on  the  list  of 
toxic  chemicals  subject  to  reporting 
under  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  CEPCRA).  EPA  is 
proposing  to  change  the  present 
definition  of  the  glycol  ethers  category 
to  exclude  the  high  molecular  weight 
glycol  ethers  that  do  not,  in  EPA's 
judgement,  meet  the  criteria  set  out  in 
EPCRA  section  313(d).  The  proposed 
definition  would  retain  in  the  category 
all  glycol  ethers  that  are  known  to  or 
may  be  reasonably  anticipated  to  cause 
adverse  human  health  effects.  The 
proposed  redefinition  of  the  glycol 
ethers  category  is  based  on  EPA's  review 
of  available  human  health  data  on  short 
chain  length  glycol  ethers.  EPA  believes 
that  the  category  can  be  redefined  to 
exclude  the  surfactant  glycol  ethers.  The 
Agency  also  believes  it  may  be 
appropriate  to  further  narrow  the 
definition  beyond  this  exclusion  of 
surfactants.  However,  based  on  current 
data,  EPA  is  not  able  to  establish  a 
molecular  "size"  or  weight  above  which 


there  are  no  concerns  for  adverse  effects 
on  human  health. 

DATtS:  Written  comments  on  this 
proposed  rule  must  be  received  by 
September  7,  1993 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docum.ent  Control  Officer,  TSCA 
Nonconfidential  Information  Center 
(NCIC).  also  known  as.  TSCA  F'ublic 
Docket  Office,  TS-790,  Environmental 
Protection  Agencv.  E-(^99,  401  M  St.. 
SW  ,  Washington",  DC  204f.O,  Attn: 
Docket  Number  OPPTS-400a73. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari,3  I  Doa.  Petitions  Coordinator, 
Em.ergenry  Planning  and  Community 
Right-to-iCnow  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Washington,  DC  20460.  Toll  free:  800- 
535-0202.  Toll  ft-ee  TDD:  800-553- 
7ri72. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A:  Statutory  Authority 

This  action  is  issued  under  section 
313(d)  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(42  use  11023,  "EPCRA").  EPCRA  is 
also  referred  to  as  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986. 

B.  Background 

Section  313  of  EPCR.\  requires  certain 
facilities  manufacturing,  processing,  or 
otherA'ise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (42  U.S.C. 
13106).  Section  313  established  an 
initial  list  of  toxic  chemicals  that  was 
comprised  of  more  than  300  chemicals 
and  20  chemicil  categories.  Section 
313(d)  authorizes  EPA  to  add  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  Under  section 
313(e),  any  person  may  petition  EPA  to 
add  chemicals  to  or  delete  chemicals 
from  the  list.  EPA  has  both  added 
chemicals  to,  and  deleted  chemicals 
fromA.  the  original  statutory  list. 

EP.*.  issued  a  statement  of  petition 
policy  and  guidance  m  the  Federal 
Register  of  February  4,  1937  (52  FR 
3479),  to  provide  guidance  regarding  the 
recom.mended  content  ond  format  f  jr 
petitions.  On  May  23,  1991  (56  FR 
23703),  EPA  published  guidance 
regarding  the  recommended  content  of 
petitions  to  delete  individual  members 


II.  Descripti 
313  Glycol  I 
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II.  Description  of  the  LPCRA  Section 
313  Glycol  Ethers  Cdtfgory 

When  Congress  enacted  EPCRA, 
including  the  original  list  of  chemicals 
subject  to  section  313  reporting,  the 
glycol  ethers  category  was  included  on 
the  list  with  no  clarification  as  to  how 
that  category  should  be  defined.  In 
developing  the  proposed  and  flcal  rules 
implementing  section  313  of  EPCRA, 
EPA  refrained  from  making  revisions  to 
the  list  of  chemicals  subject  to  section 
313  (53  FR  4500,  February  16,  1988). 
However,  it  was  clear  that  definitions  of 
certain  categories  were  necessary.  At  the 
time,  the  EPCP_^  glycol  ethers  category 
was  defined  to  be  consistent  with  a 
project  that  was  defining  the  glycol 
ethers  boundaries  under  the  Toxic 
Substances  Control  Act  (TSCA)  (15 
U.S.C.  2601).  The  current  definition 
follows: 

R-tOCH:CH:)n-OR' 

Where:  R=  Alky!  (straight  or  branched 
chain)  or  ar\-I  (phenyl  or  alley! 
substituted  phenv!) 

R'=  R,  H,  or  other  group  which  can  be 
reacted  to  \ield  '"H" 

n  =  1   2, "or  3 

The  "R"  groups  consist  only  of  carbon 
and  hydrogen  chains.  The  degree  of 
ethox>-lation  (-OCHjCHr)  ;s  described 
by  the  group  withu)  \he  pan-nthesfs 
where  "n"  dictates  the  number  of  times 
the  elhoxy  group  repeats.  The  "R"' 
g'oup  !s  any  group  that  can  be  removed. 

M  the  time  'he  category  was  defined, 
a  hmit  on  the  size  of  the  attached  alicvl 
group  could  not  be  made  based  on  the 
available  mformation. 

The  current  EPCR.'^  section  313  glycol 
ethers  category  definition  includes  non- 
lonic  suT-factants  (high  moiecuiar  weight 
glycol  etiers)  with  a  glycol  ether 
nioip*\-  Non-surfactant  glycol  ethers  arw 
generally  recognized  as  having  short- 
chain  R  groups  and  low  degrees  of 
ethox\'lation  (n  less  than  4j  Glycol  ether 
surfactants,  however,  can  have  large  R 
groups  as  well  as  a  large  degree  of 
ethoxylation.  Where  non-surfactant 
glycol  ethers  are  generally  produced  as 
a  single  chemical  entity,  glycol  etner 
surfactants  are  usually  mixtures  of 
chemical  substances  containing  a  range 
of  R  groups  and  varying  degrees  of 
ethoxylation  (i.e.,  R  =  Cg  to  C|g,  n 
averages  8).  Low  moiecuiar  weight 
glycol  ethers  are  used  as  general 
solvents,  while  glycol  ether  surfactants 
are  used  to  solubihze  oil-based 
chemiceis  into  water  solutions. 

Under  section  313.  glycjDl  ethers  are 
currently  defined  to  include  chemicals 
which  fit  the  above  generic  struclure 
where  "n"  (or  the  degree  of 


ethox--''a'inr.j  ■;>  'hr^c  or  less.  No  size 
restriction  was  piaced  on  the  alkyl  chain 
length.  There  is  general  agreement 
within  EPA  and  in  the  regulated 
commimity  on  the  difference  between 
glycol  ether  surfactants  and  glycol  ether 
solvents,  with  respect  to  both  their 
structure  and  use. 

Many  glycol  ether  surfactants  are 
manufactured  as  mixtures.  The 
components  of  these  mixtures  have  the 
same  pendant  alkyl,  aryl,  or  alkyl 
substituted  aryl  (i.e..  R  in  the  definition 
given  above)  but  have  varying  degrees  of 
ethoxylation  (i.e.,  (CH2-CH20)n,  where  n 
=  1  to  x). 

Under  TSCA,  these  glycol  ethor 
surfactant  mixtures  are  considered  as  a 
single  glycol  ethers  entity  for  purposes 
of  tjhe  TSCA  section  e(b)  Inventc  ry.  In 
contrast,  under  section  313  of  EPCRA, 
these  surfactants  have  been  considered 
as  mixtxires  of  glycol  ethers.  Only  those 
glycol  ether  components  of  the  mixture 
with  one,  two,  or  three  ethoxy  groups 
meet  the  EPCRA  section  313  glycol 
ether  definition.  The  difference  m  how 
glycol  ethers  are  treated  under  TSCA 
and  EPCRA  may  have  resulted  in  under- 
reporting rtr-leases  of  surfactant  glycol 
ethers  under  EPCRA  section  313. 

In  evaluating  the  current  scope  of  the 
glycol  ethers  category.  EPA  beUeves  that 
changing  the  definition  will:  (i) 
Eliminate  reporting  of  surfactants  that 
do  not  meet  the  EPCRA  section  313(d) 
criteria,  and  (2)  reduce  considerably  the 
number  of  glycol  ethers  that  wo-dd  meet 
the  proposed  definition  ii;d  be 
reportable  under  EPCR.^ 

III.  EPA's  Proposed  Category  D  fimtuin 

EP.\  has  evaluated  the  r  urrent  scope 
of  the  section  ,31,'<  glycol  ethers  category 
end  believes  that  it  may  be  overly  broad. 
The  C9'«gcr\'  includes  substances  that 
the  industry  does  not  consider  to  be 
^'ivccl  ethers.  Also,  it  is  apparent  that 
this  i:-atefior>-  contains  members  that  do 
rot  meet  ine  en  ten  a  for  lisung 

The  current  section  313  givcoi  wtiiere 
categorv  can  1)6  viewed  as  consist] hk  uf 
three  groups: 

'li  Low  moiecuiar  weight  giv-ccl 
ethers  that  are  known  to  !.^use  tJood, 
developmental,  and  reproductive  effects 
in  animal  studies  and  meet  Ltie  cntena 
ir.  section  313(cl)l2i(A)  and  (B! 

i2J  High  moiecuiar  weight  glvcoi 
ethers  itypicaliy  surfactants)  t,hal  are  not 
eiKpected  to  meet  the  rxnena  for  iisTing 

1 3, 1  Glycol  ethers  which  mav  be  of 
concern  based  on  stnicture  activity 
relationships  with  the  low  moiecuiar 
v^eieht  glycol  ethers. 

The  regulated  communifv  has  long 
claimed  that  the  hiRh  molecrulai  weight 
glycol  ether  surfactants  are  not  g!vi  oi 
ethers,  do  not  exhibit  adverse  health 


effects  of  the  low  molecular  weight 
glycol  ethers,  and  should  not  be  subject 
to  the  reporting  requirements  of  EPCRA 
section  313.  In  addition,  industry  also 
believes  that  there  are  chemicals  in 
group  three  listed  above  that  are  not 
toxic  to  humans  or  the  environment, 
and  should  not  be  subject  to  the 
reporting  requirements  of  section  313. 

EPA  has  reviewed  the  current  glycol 
ethers  category  and  believes  the 
category  can  t>e  redefined  to  exclude  the 
surfactant  glycol  ethers  (group  two 
above).  However,  it  does  not  appear  that 
it  can  be  more  narrowly  defined  at  this 
time. 

EPA  is  proposing  that  the  following 
formula  be  used  to  determine  if  a 
compoimd  is  included  in  the  glycol 
ethers  category; 

R  -  (OCHzCHiln  -  OR' 
Where;  n  =  1,  2,  or3 

R  =  alkyl  C?  or  less 

or  R  =  phenyl  or  alkyl  substituted 
phenyl 

R'  =  H  or  alkyl  C,  or  less 

or  carboxylic  add  ester  (for  example, 
acetate), 

sulfate, 

phosphate, 

nitrate,  or 

sulfonate. 

rV    ¥.}\\  s  Review  i,>!  (.ivt.oi  LtherTi 

A.  Human  Health  Effects 

Low  molecular  weight  glycol  ethers 
(group  one  above)  are  known  to  cause 
various  adverse  human  health  effects 
and,  thus,  meet  the  requirement  for 
listing  under  section  313(d)(2)(A)  and 
(B)  based  on  their  potential  toxicity. 
Most  of  the  available  human  health  data 
on  glycol  ethers  is  based  on  animal 
testing  of  the  ahort-chain  length  glycol 
ethers  'e  ^    ethvlene  glycol 
monon  ■-';::\  lett.e-i  (Ref.  2).  Data  indicate 
that  as  the  mne,    ,  r  weight  (or  the 
length  of  the  pe:,  .  i:  •  alkyl  chain) 
increases,  the  hunar  fiealth  effects 
associated  with  .^  v  <  i  »;rie-<.,  ■b»<'>»ase. 
While  it  mav  be  rn<  c>giiizea  tnai  Jae 
higher  moie*  i.lar  weight  glycol  ethers 
may  be  of  low  concern  for  human  health 
effects,  there  are  not  sufficient  data  to 
estabhsh  e  s:z)    ;•  :-,   j*    ,  „r  v^eight  at 
which  point  the^b  eiie>cts  oi^)  uo  longer 
hkely  to  occur. 

EPA  has  reviewed  the  literature  for 
the  glycol  ethers  for  metabolism, 
developmental  toxicity,  reproductive 
toxicity,  and  general  systemic  toxicity, 
particiilarly  blood  effiacts  (Refe.  1  and  2). 
Specifically,  short-chain  ethylene  glycol 
ethers,  that  is  an  alkyl  chain  length  of 
one  to  four,  are  absorbed  by  all  routes 
and  have  caused  imtation  of  skin,  eyes 
and  mucous  membranes;  hemolysis, 
bone- marrow  damage,  and  leukopenia 
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of  both  lymphocytes  and  granulocvles, 
direct  af.d  indirect  kidney  damage,  '.iver 
damage,  and  central  nervous  system 
(CNSl  depression.  The  svstemic  toxicity 
of  long-cnam  glycol  ethers  is  a  matter  of 
uncertainty.  Data  have  not  been  found 
on  long-chain  glycol  ethers,  that  is  those 
glycol  ethers  with  an  alkyl  chain  length 
greater  than  six  carbons. 

Recently  the  .Agencv  received  two 
epidemiology  stuQies  'under  section  8(e) 
of  TSCA  iRefs  7  and  81  These  studies 
appear  to  link  some  ethylene  glycol 
ethers  and  denvatives  with  miscarriages 
m  exposed  workers.  This  is  similar  to 
reproductive  effects  seen  m  animal 
studies  All  the  cnemicais  identified  in 
these  two  studies  fit  the  proposed 
category  definiticn 

with  resped  to  tne  glycol  ethers  and 
developmental  effects,  there  is  evidence 
that  the  toxicity  is  reduced  going  from 
the  methyl  to  butyl  ether,  and  that  it  is 
reduced  going  from  the  ethylene  glycol 
to  the  tnethyiene  glycol  (Ref.  4),  Test 
results  support  the  hypothesis  that 
increasing  the  alkyl  chain  length 
reduces  the  developmental  toxicity. 

Standard  aeveiopmentai  to,xicity 
studies  of  ethylene  glycol  monohexyl 
ether  m  F344  rats  and  New  Zealand 
White  rabbits  show  evidence  of 
maternal  toxicitv  after  exposure  to  41.1 
and  79  2  parts  per  million  ippra).  There 
is  no  evidence  of  developmental  toxicity 
(Refs  4  and  5]  However,  data  on  glycol 
ethers  with  pendant  alkyl  groups  of  one 
to  SIX  carbons  do  not  indicate  that  for 
maternal  toxicity  there  is  e  trend  based 
on  chain  length. 

Based  on  test  data.  EPA  concludes 
that  there  is  significant  concern  for 
acute  and  chronic  human  health  effects 
where  the  chain  length  is  in  the  one  to 
four  carbon  range.  For  glycol  ethers  in 
which  R  is  five  to  seven  carbons,  there 
IS  sufficient  evidence  to  establish  that 
adverse  human  health  effects  can  be 
reasonably  anticipated  to  occur.  Thus, 
the  continued  listing  of  these  glycol 
ethers  is  warranted  (Ref  41  There  are  no 
data  that  indicate  that  glycol  ethers  with 
pendant  alkyl  chains  of  eight  or  more 
carbons  can  reasonably  be  anticipated  to 
cause  adverse  effects  in  humans. 

2-Phenoxyethanoi  is  known  to  cause 
hemolysis  N,3  data  have  been  found  on 
alkyl  substituted  phenoxyethanol 
denvatives.  EP.A  is  requesting  comment 
on  hmitmg  tne  size  of  the  alkyl  group 
for  alkyl  substituted  phenyl  glycol 
ethers 

For  the  foregoing  reasons,  EP.A 
believes  that  rJiere  is  insufficient 
evidence  to  estabhsn  that  long-chain 
glycol  ethers  (greater  than  or  equal  to 
eight  carbons;  can  reasonably  be 
anticipated  to  ^ause  adverse  acute  or 
chronic  human  health  effects,  and  hence 


do  not  meet  the  criteria  for  listing  under 

section  313(d)(2l(A)  or  fB)   However, 
EP.A  believes  that  the  low  molecular 
weight  glycol  ethers  do  meet  the  listing 
criteria  under  section  313(d)UKA)  and 
(B). 

B.  Environmental  Effects 

None  of  the  alkylethoxTlates  which  fit 
the  glycol  ethers  category: 

R  -  (OCHzCHzln  -  OR' 

where  R'  =  H,  or  other  group  which 
can  be  reacted  to  )aeld    H  '.  R  generally 
equal  to  alkyl,  aryl,  or  alkyl  substituted 
aryl,  and  n  =  1  to  3,  have  acute  or 
chionic  toxicity  values  for  aquatic 
organisms  equal  to  or  less  than  0  100 
milligram  per  liter  (mg/L)  (ppm)  (Ref,  3) 
Tridecyloxyethanol  is  predicted  to  be 
the  most  toxic,  based  on  the  structure 
activity  relationship  of  the  neutral 
organic  chemicals.  The  acute  toxicity 
value  is  predicted  to  be  0.24  mg/L  and 
the  chronic  toxicity  value  would  be 
0.024  mg/L. 

None  of  the  compounds  in  the  current 
glycol  ethers  category  meet  the 
requirement  for  listing  under  section 
313(d)(2)(C)  based  on  their  potential 
ecotoxicity. 

C.  Environmental  Fate 

EPA  believes  that  the  EPCR.A  section 
313  glycol  ether  definition  should  be 
limited  to  the  two  following  groups  of 
glycol  ethers;  (1)  Those  glycol  ethers 
that  upon  removal  of  readily 
hydrolyzable  R'  groups  (e.g.  acetate) 
yield  the  monoalkyl,  monophenyl,  or 
monoalkylphenyl  glycol  ether  of  the 
following  structure: 
Structure  1 

R  -  (OCHiOCHjln  -OH 
where  R  is  either  an  alkyl  moiety  of 
seven  or  fewer  carbons,  phenyl,  or  alkyl 
substituted  pbenyl;  and  (2]  glycol  ethers 
of  the  following  structure: 
Structure  2 

R  -  (OCHzOCHzln  -  O  -  R' 
where  R  is  either  an  alkyl  moiety  of 
seven  or  fewer  carbons,  phenyl,  or  alkyl 
substituted  phenyl  and  R'  is  an  alkyl 
moiety  of  seven  or  fewer  carbons 

Group  1  glycol  ethem  EPA  believes 
that,  for  this  group  of  glycol  ethers,  R' 
be  defined  as  those  groups  that  can  be 
hydrolyzed  under  environmental  or 
gastric  conditions  to  yield  stnicture  1 
shown  above  EP.A  proposes  that  R' 
include  the  following  <eadily 
hydrolyzable  groups  carboxylic  acid 
ester,  phosphate,  sulfate,  nitrate,  and 
sulfonate  EPA  requests  comment  on 
what  other  hydrolyzable  groups  should 
be  included  in  the  definition  of  R',  EPA 
requests  comment  on  any  limitations 
that  should  be  applied  to  R'  equal 
carboxyhc  acid  ester 

Group  2  glyvol  ethers.  EPA  beUeves 
that  for  this  group  of  glycol  ethers  R'  be 


defined  as  an  alkyl  moiety  of  seven  or 
fewer  carbons.  As  ethoxy  groups  are 
expected  to  degrade  anaerobically  and 
aerobically  more  readily  than  branched 
alkyl  groups,  the  Agency  requests 
comment  on  whether  R'  should  be 
limited  to  straight  chain  hydrocarbons 
of  seven  or  fewer  carbons. 

V.  Rationale  for  Redefinition 

EPA's  concerns  for  these  chemicals  is 
based  on  a  review  of  available  human 
health  data  on  short-chain  lengtli  glycol 
ethers.  None  of  the  chemicals  in  the 
current  glycol  ethers  category  meet  the 
toxicity  criteria  of  section  313(d)(2)(C) 
based  on  their  ecotoxicity,  EPA  believes 
that  the  category  can  be  redefined  to 
exclude  the  surfactant  glycol  ethers. 
These  high  molecular  weight  glycol 
ethers  do  not  meet  the  listing  criteria  in 
section  313(d)(2)(A)  or  (B),  The  Agency 
believes  it  may  be  appropnate  to  further 
narrow  the  definition  beyond  this 
exclusion  of  surfactants.  However, 
based  on  current  data  the  Agency  is  not 
able  to  establish  a  molecular  "size"  or 
weight  above  which  there  are  no 
concerns  for  acute  or  chronic  human 
health  effects. 

VI.  Regulatory  Status 

Glycol  ethers  are  also  listed  as  a 

category  of  "hazardous  air  pollutants" 
(H.AP)  under  section  112(b)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  section  7412(b) 
as  amended,  and,  by  virtue  of  their 
status  as  HAPs  under  the  CAA,  as 
"hazardous  substances"  under  section 
101(14)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  42  U  SC. 
section  9601(14).  The  current  definition 
of  the  glvcol  ethers  categorv  is  identical 
under  the  CAA,  CERCLA,  and  EPCRA. 
This  proposal  only  affects  the  definition 
of  the  glycol  ethers  categorv  unaer 
section  313  of  EPCRA,  set  out  in  40  CFR 
372  65(c).  However,  the  Agency's  Office 
of  Air  and  Radiation  intends  to  propose 
to  redefine  the  scope  of  the  glycol  ethers 
category  listing  under  section  112(b)  of 
the  CAA  in  a  maimer  consistent  with 
this  proposal  in  the  near  future, 

VU.  Rulemaking  Record 

The  record  supporting  this  proposed 
rule  is  contained  in  the  docket  number 
OPPTS-^00073.  All  documents, 
including  an  index  of  the  docket,  are 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NQC),  also  known 
as,  TSCA  Public  Docket  Office  fi-om  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  NCIC  is  located  at  EPA 
Headquarters,  Rm.  E-G102,  401  M  St.. 
SW.,  Washington,  DC  20460. 
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\  III  Requpst  for  Public  Comment 

EPA  requests  comment  on  this 
proposal  to  modify  the  EPOIA  section 
313  glycol  ethers  category.  Specifically, 
EPA  requests  comment  on  its  proposed 
definition  of  R':  (1)  What  chemical 
functionalities  that  readily  come  off 
either  in  vivo  or  in  the  environment 
other  than  those  listed  above  in  Unit  III 
of  this  preamble  should  be  included  as 
R';  and  (2)  should  the  definition  of  R' 
include  only  straight  chained  alkyl 
groups  of  seven  or  fewer  carbons  or  both 
straight  and  branched  alkyl  groups  of 
seven  or  fewer  carbons. 

EPA  requests  comment  on  limits  to 
the  alkyl  group  in  alkyl  substituted 
phenoxy  glycol  ethers.  Particularly,  EPA 
requests  data  that  would  support  the 
limitation  on  the  size  of  this  alkyl 
group. 

Comments  should  be  submitted  to  the 
address  listed  under  the  ADDRESSES 
unit  at  the  beginning  of  this  document. 
All  comments  must  be  received  by  EPA 
on  or  before  September  7, 1993. 

IX.  Referencps 

(1]  USEPA,  OPTS,  HERD.  1991a. 
Review  of  Metabolism  of  Longchain 
Glycol  Ethers.  Memorandum  from  L.  C. 
Keifer  to  R.  A.  Tones.  HERD,  March  29, 
1991. 

(2)  USEPA,  OPTS.  HERD.  1991b. 
Overview  of  Systemic  Toxicity  of  Glycol 
Ethers.  Memorandum  from  J.  J,  Murphy 
to  R.  A.  Jones,  HERD,  April  16, 1991. 

(3)  USEPA,  OPTS,  HERD.  1990. 
EPCRA  313  Glycol  Ethers  Category. 
Memorandum  from  M  Zeeman  to  M. 
Townsend,  HERD.  November  21,  1990. 

(4)  USEPA,  OPTS,  HERD.  1991c. 
Comments  on  Glycol  Ether  Definition. 
Memorandum. 

(5)  USEPA,  OPTS,  HERD.  1991d. 
Additional  Comments  on  Glycol  Ethers. 
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(6)  USEPA.  OPPTS,  ETD.  1992. 
Economic  Report  in  Support  of  an 
Agency  Action  to  Redefine  Glycol 
Ethers  in  the  SAR.\  Section  313  Last  of 
Toxic  Chemicals  I, aT.f  23   1992  pp   1- 
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X.  Regulatory  Assessment 
Requirements 

A  Executive  Order  12291 

Executive  Order  (E.O  !  122^1  reqxiiri'*; 
each  Federal  agency  to  c\assif\  as 
"majoR"  anv  rule  likely  to  result  m 


(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  and  export  markets. 

EPA's  economic  analy.sis  estimates 
that  under  the  proposed  definition  up  to 
90  percent  of  the  glycol  ethers  would  no 
longer  be  reportable.  The  savings  to 
industry  would  range  between  $540,000 
and  $745,000.  Small  businesses  are  not 
expected  to  be  adversely  affected  by  this 
proposal  since  the  rule  would  increase 
the  likelihood  that  they  would  not  be 
required  to  report  glycol  ether  releases 
(Ref.  6).  EPA  anticipates  that  this 
proposed  redefinition  will  not  have  a 
significant  effect  on  competition  and 
will  significantly  decrease  costs. 
Therefore,  EPA  has  determined  that  this 
proposed  rule  is  not  "major." 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities." 

40  CFR  part  372  exempts  certain 
small  businesses  (specifically,  those 
facilities  with  fewer  than  10  full-time 
employees)  from  reporting.  This 
exclusion  exempts  about  one-half  of  all 
manufacturing  facihties  in  Standard 
Industrial  Classification  (SIC)  codes  20 
through  39  from  section  313  reporting. 
Additionally,  facihties  which 
manufacture  or  process  less  than  25,000 
pounds  or  otherwise  use  less  than 
10,000  pounds  of  these  chemicals 
annually  are  not  required  to  report  for 
these  chemicals.  Thus,  many  small 
facilities  will  not  incur  any  regulatory 
costs  in  association  with  this  proposed 
rule.  Small  businesses  are  not  expected 
to  be  adversely  affected  by  this 
proposal,  since  the  rule  would  increase 
the  likelihood  that  they  would  not  be 
required  to  report  glycol  ether  releases. 

Therefore,  EPA  concludes  that  this 
proposed  rule  is  not  likely  to 
significantly  impact  small  entities. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  number  2070-0093. 


The  public  reporting  burden  for 
collection  of  information  under  section 
313  is  estimated  to  average  43  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
This  proposal  would  reduce  the  number 
of  responses  required,  thus  reducing 
overall  burden. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  726 
Jackson  Place  NW.,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA." 

List  of  SubjecU  in  40  CFR  Part  372 

Community  right-to-know. 
Environmental  protection.  Reporting 
and  recordkeeping  requirements,  Toxic 
chemicals. 

Dated:  June  28, 1993. 
Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxtc  Substances. 
Therefore  it  is  proposed  that  40  CFR 
part  372  be  amended  to  read  as  follows: 


••ART 


;.AVENDED] 


1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11013  and  11028. 

2.  In  §  372.65(c)  by  revising  the 
category,  glycol  ethers  to  read  as' 
follows: 

§372.65     Cher^'';.a''?  g-'!?  c^.'-n.'.''^' 


(c) 


Category  name 


Effective 
date 


Glycol  Ethers  1/1/94 

R  -  (OCH2CH2).  -  OR' 
Where:  n  »  1 ,  2,  Of  3 

R  »  alkyl  O,  or  less 

or  R  ■  phenyl  of  alkyl  sub- 
stituted phenyl 

R'  ■  H  Of  alkyl  C?  Of  less 

or  cartx5xyttc  acid  ester 

sulfate 

phosphate 

nttrals 

suMorate 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

I 
47  CFR  Part  73 

[MM  Docket  No.  93-177;  FCC  93-315] 

AM  Directional  Antennas 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Notice  of  inquirv- 

SUMMARY:  The  action  being  taken  in  this 

item  IS  an  inquiry  into  the  policies  and 
procedures  governing  proof-of- 
performanre  evaluations  of  antennas  in 
the  AM  Radio  Service  This  action  is 
necessary  in  order  to  determine  what,  if 
any,  modifications  would  be 
appropriate  to  make  to  these  policies 
and  procedures  m  light  of  new 
technologies  now  available  for  such 
evaluations.  The  ir.'ended  effect  of  the 
inquiry  is  to  make  .A.M  antenna 
evaluations  more  accurate  and. 
simultaneously,  remove  any 
unnecessary  measurement  burdens  and/ 
or  expenses 

DATES:  Comments  due  on  or  before 
August  20.  1993  and  reply  comments 
due  on  or  before  September  7. 1993. 
F0«  FURTHER  INFORMATION  CONTACT: 
Joseph  M  Johnson.  Mass  Media  Bureau. 
Engineenng  Pol.cv  Branch,  uUZ,  632- 
9660 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  CcrT.nussion's  Notice  of 
Inquiry  in  MM  Docket  9.3-17  7  adopted 
June  14,  1993  and  released  on  June  29, 
1993  The  complete  text  of  the  Notice  of 
Inquiry  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  room  239, 
1919  M  St  N\V  ,  Washington,  DC  and 
may  be  purchased  from  the 
Com.m,ission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  2100  M  St.  N\V„ 
Washington,  DC  20037. 

Synopsis  of  Notice  of  Inquiry 

1   .\  petition  for  rjlernaking  was 
submitted  by  the  techn.cal  consulting 
firms  duTreil,  Lundin  k  Rackley,  Inc.; 
Hatfield  k  Dawson  Consulting 
Engineers.  Ir.c  .  Lah.m,  Suffa  A  Cavell, 
Inc.,  Moffet.  Larson  4  Johnson,  Inc.;  and 
Silliman  k  Siiii.r.an  requesting  that  the 
Commission  initiate  an  inquiry  into  the 
policies  and  rules  governing 
performance  verification  of  AM  Radio 
Service  directional  antenna  arrays.  Such 
arrays  typically  consist  of  two  or  more 
towers  which  are  fed  power  from  the 
AM  station  transmitter  so  as  to  direct 


the  signal  towards  desired  service  areas 
and  away  from  areas  in  which 
interference  with  other  stations  might 
occur.  A  proof  of  performance  for  a 
directional  array  involves  actual 
measurements  of  antenna  currents  and 
other  array  parameters,  and  may 
necessitate  adjustments  to  the  array  to 
bring  it  within  the  provisions  of  the 
Commission's  rules  and  the  terms  and 
conditions  specified  on  the  station 
license. 

2.  The  genesis  of  the  Commission's 
regulatory  structure  for  such  arrays  is 
the  former  Standards  of  Good 
Engineering  Practice,  dating  from  1939 
Although  the  Commission's  rules 
governing  AM  arrays  have  been 
amended  many  times  in  the  interim,  no 
systematic  reevaluation  has  taken  place 
Petitioners  argue  that  the  time  for  such 
a  reevaluation  has  now  arrived  as  a 
result  of  the  development  of  numerous 
powerful  computer  models  which 
calculate  array  patterns  and  other  array 
parameters,  and  also  because  many  AM 
arrays  are  now  located  in  urban  and 
suburban  areas  where  measurement  of 
array  patterns  is  difficult  and  expensive 

3.  The  Commission  concurs  with 
Petitioner's  arguments,  especially  in 
light  of  the  recent  adoption  of  MM 
Docket  87-267.  which  restructured  the 
AM  Service  and  made  available  new- 
frequencies  directly  above  the  current 
AM  band  edge.  As  commenters  in  that 
proceeding  noted,  misadjustment  of  AM 
directional  arrays  was  a  major 
contributing  cause  of  high  interference 
levels  in  the  current  band  and  proper 
adjustment  of  any  directional  arrays 
licensed  in  the  new  band  would  be  very 
important.  For  this  reason,  and  because 
the  Commission's  regulations  have  not 
been  comprehensively  evaluated  in  light 
of  recent  technological  developments,  it 
would  now  be  appropriate  to  initiate  a 
Notice  of  Inquiry  into  this  matter. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-15829  Filed  7-2-93  8  45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  on  and 
Commencement  of  Status  Review  for  a 
Petition  to  List  the  Sacramento  Splittaii 
and  Longfin  Smelt 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  list  the 
Sacramento  Splittaii  [Pogonichthys 
macrolepidotus]  and  longfin  smelt 
{Spirinchus  thaleicbthys)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  petition  has  been 
found  to  present  substantial  inform.ation 
indicating  the  requested  action  may  be 
warranted.  Through  issuance  of  this 
document,  the  Service  is  commencing  a 
forma!  review  of  the  status  of  these 
species. 

DATES:  The  finding  announced  in  this 
document  was  made  on  June  24,  1993. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  below 
until  further  notice.  All  comments  and 
materials  should  be  submitted  at  the 
earliest  possible  date  to  ensure  their  use 
in  the  final  decision. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Field  Supervisor,  Sacramento  Field 
Office,  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  room  E-1903,  Sacramento, 
California  95825-1846.  The  petition, 
finding,  supporting  data,  and  comments 
are  available  for  pi.t;;ic  inspection,  by 
appointment,  dun:-;  nf>rmal  business 
hours  at  the  above  .ili^ss 
FOR  FURTHER  INFORvATiON  CONTACT: 
Nadine  R.  Kanim  a'  Lhe  above  address 
(916/97&-4866]. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  19~3,  as  am.ended  (16 
U.S.C.  1533),  requires  that  the  Service 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  tnat 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  thi: 
finding,  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
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the  Federal  Register.  If  the  Sendee  finds 
tliat  a  petition  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted,  then 
the  Service  initiates  a  status  review  on 
that  species.  Section  4(b)(3)(B)  of  the 
Act  requires  the  Service  to  make  a 
finding  as  to  whether  or  not  the 
petitioned  action  is  warranted  within  1- 
year  of  the  receipt  of  a  petition  that 
presents  substantial  information. 

On  iNovember  5,  1992,  the  Fish  and 
Wildlife  Service  received  e  petition 
from  Mr.  Gregory  A.  Thomas  of  the 
Natural  Heritage  Institute  to  edd  the 
Sacramento  spiittail  [Pogonichthys 
macrolepidotus)  and  longfin  smelt 
[Spirinchus  thaleichthys)  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  to  designate  critical  habitat  for  each 
species  in  the  Sacramento  and  San 
Joaquin  Rivers  and  the  Sacramento-San 
Joaquin  River  Estuary  (Delta),  California. 
In  his  November  15. 1992.  letter.  Mr. 
Thomas  identified  the  following  eight 
organizations  as  having  submitted  the 
petition;  American  Fisheries  Society, 
Bay  Institute  of  California,  Natural 
Heritage  Institute,  Planning  and 
Conservation  League,  Save  San 
Francisco  Bay  Association,  Friends  of 
the  River,  San  Francisco  Baykeeper,  and 
the  Sierra  Club.  The  petition,  supporting 
documentation,  and  other  documents 
have  been  reviewed  to  determine  if 
substantial  information  has  been 
presented  indicating  that  the  requested 
action  may  be  warranted.  This  notice 
constitutes  the  90-day  finding  for  the 
petition,  in  accordance  with  section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended. 

The  Sacramtinto  spiittail  is  a  large 
cyprinid  that  frequently  reaches  12 
inches  in  length  (Moyle  1976;  Eddy  and 
Underbill  1983;  Moyle  and  Yoshiyama 
1992).  Adults  are  characterized  by  an 
elongated  body:  small,  blunt  head; 
baibels  usually  present  at  the  comers  of 
the  slightly  subterminal  mouth;  and 
distinct  nuchal  hump.  This  species  can 
be  distinguished  from  other  minnows  in 
the  Central  Valley  of  California  by  the 
enlarged  dorsal  lohe  of  tiie  caudal  fin. 
Sacramento  spiittail  are  a  dull,  silvery- 
gold  on  the  sides  and  olive-grey 
dorsally  During  spawning  season,  the 
pectoral,  ptilvic,  and  caudal  fins  are 
tinged  with  an  orange-red  color.  Males 
develop  small  white  nuptial  tubercles 
on  the  head.  Because  the  Clear  Lake 
spiittail  [PogonJchthys  ciscoids)  has 
been  extinct  since  the  early  1970's,  the 
Sacramento  spliti^il  represents  the  only 
remaini;-.g  specit »  in  its  genus. 

Sacramento  splitta^l  are  endemic  to 
California's  Central  Volley  where  they 
were  once  widely  distributed  (Movie 
1976,  Moyle  ef  a/.  1989.  Mo>le  and 


Yoshiyama  1992).  In  recent  times,  dam.s 
and  diversions  increasingly  have 
restricted  their  upstream  access  to  the 
large  rivers,  and  the  species  is  now  most 
often  found  in  the  northern  and  western 
sections  of  the  Delta.  Suisun  Bay. 
Suisun  Marsh,  and  Napa  Marsh. 

Although  primarily  a  freshwater 
species,  the  Sacramento  spiittail  can 
tolerate  salinities  as  high  as  10  to  18 
parts  per  thousand  (ppt)  (Moyle  1976. 
Moyle  and  Yoshiyama  1992).  Spawning 
seems  to  be  associated  with  rising  water 
temperatures  and  occurs  from  late 
January  to  early  July  over  flooded 
vegetation  in  the  tidal  freshwater  and 
euryhaline  habitats  of  Delta  marshes 
and  sloughs  and  slow  moving  reaches  of 
the  large  rivers.  The  modifications  of  the 
structure,  hydraulics,  and  hydrology  of 
these  habitats  have  negatively  affected 
spawming  habitat,  nursery  habitat,  and 
migratory  pathways.  That  is  the  primary 
reason  for  the  decline  of  this  species. 

The  longfin  smelt  [Spirinchus 
thaleichthys),  a  member  of  the  true 
smelt  family  Osmeridae.  can  be 
distinguished  from  other  smelts 
occurring  in  CaUfomia  by  its  long 
pectoral  fins,  incomplete  lateral  Une. 
weak  or  absent  striations  on  the 
opercular  bones,  low  number  of  lateral 
line  scales,  and  long  maxillary  bones 
(McAllister  1963.  Miller  and  Lea  1972, 
Moyle  1976.  Moyle  and  Yoshiyama 
1992).  The  pectoral  fins  often  extend  as 
far  as  the  base  of  the  pelvic  fins,  and  the 
maxillary  bones  reach  underneath  the 
eyes.  This  fish,  which  often  reaches  6 
inches  in  length,  has  translucent  silver 
sides  and  an  olive  to  iridescent  pink 
back. 

The  longfin  smelt  is  one  of  three 
species  in  its  genus;  the  night  smelt  (S. 
starksj)  occurs  in  California  and  the 
shishamo  (S.  lanceolatus)  occurs  in 
northern  Japan  (McAllister  1963). 
Because  of  its  distinctive  characteristics, 
the  Delta  population  of  longfin  smelt 
was  once  described  as  a  species  separate 
from  more  northern  populations  (Moyle 
1976,  Moyle  and  Yoshiyama  1992).  As 
presently  described,  this  species'  range 
extends  from  the  Delta  to  Prince 
William  Sound,  Alaska.  However,  the 
resident  Delta  population  is  genetically 
isolated  from  the  nearest  known 
populations  that  occur  in  Humboldt  Bay 
and  the  Klamath  River  estuary  (Moyle 
1976,  Moyle  and  Yoshiyama  1992). 

The  longfin  smelt  is  an  anadromous 
euryhaUne  species,  with  a  2-year  Ufa 
cycle,  that  can  tolerate  salinities  ranging 
from  that  of  freshwater  to  pure  sea  water 
(Moyle  1976,  Moyle  and  Yoshiyama 
1992)  Spawning  occurs  in  freshwater 
over  sandy-gravel  substrates,  rocks,  or 
aquatic  plants.  Spav^ming  may  take 
place  as  early  as  November  and  extend 


into  June,  although  the  peak  spawning 
period  is  from  February  to  April.  The 
principal  nursery  habitat  for  larvae  are 
the  productive  waters  of  Suisun  and  San 
Pablo  Bays.  Adults  are  found  mainly  in 
Suisun,  San  Pablo,  and  San  Francisco 
Bays  although  their  distribution  is 
shifted  upstream  in  years  of  low  river 
outflows.  Sacramento-San  Joaquin  River 
outflow  into  the  bays  has  been 
positively  correlated  with  longfin  smelt 
recruitment,  possibly  because  higher 
outflow  increases  larval  dispersal  and 
the  area  available  for  rearing  (Stevens 
and  Miller  1983). 

The  petitioners  seek  protection  under 
the  Act  for  the  Sacramento  spiittail 
because  of  the  extreme  constriction  of 
its  range  compared  with  historical 
distribution  and  the  accelerated  decline 
in  its  abundance  since  the  early  1980's. 
The  number  of  Sacramento  spiittail  in 
the  California  Department  of  Fish  and 
Game  (CDFG)  1992  fall  mid-water  trawl 
survey  is  the  third  lowest  ever  recorded 
in  this  survey's  24  year  history  (D. 
Sweetnam,  CDFG,  pers.  comm..  1993). 
Once  one  of  the  most  numerous  fishes 
caught  in  trawl  surveys  of  the  Delta, 
abundance  estimates  indicate  that  the 
longfin  smelt  has  experienced  an 
exponential  decline  since  1982  P. 
Sweetnam,  CDFG,  in  htt.,  1992). 

The  petition  and  supporting 
information  describe  a  variety  of  factors 
affecting  the  Delta  ecosystem  that  have 
led  to  the  decline  of  the  Sacramento 
spiittail,  longfin  smelt,  and  a  suite  of 
otjier  fishes,  including  the  federally 
threatened  winter-run  chinook  salmon 
and  delta  smelt.  Principal  among  these 
factors  are  the  altered  hydraulics  and 
reduced  outflow  of  the  Delta  caused  by 
export  of  freshwater  from  the 
Sacramento  and  San  Joaquin  Rivers  to 
the  Federal  and  State  water  diversion 
projects.  Additional  threats  to  these 
species  include:  entrainment  at 
pumping  plants  and  in-Delta  diversion 
sites,  loss  of  spawning  and  nursery 
habitat  as  a  consequence  of  draining  and 
diking  for  agriailture  and  reduction  in 
the  availability  of  highly  productive 
brackish  water  hdbitat.  urban  and 
agricultural  pollution,  inadequate 
regulatory  mechanisms,  inlioduction  of 
exotic  species,  and  the  exacerbation  of 
the  effects  of  these  factors  as  a  result  of 
6  years  of  drought. 

The  Sacramento  spiittail  is  designated 
as  a  Category  2  candidate  species  by  the 
Service  (56  FR  58816)  and  is  classified 
as  a  "Species  of  Special  Concern"  by  the 
California  Department  of  Fish  and 
Game. 

The  petition  has  been  reviewea  by 
staff  at  the  Sacramento  Field  Office  in 
Sacramento,  Cabfomia,  and  the 
Regional  OfiBce  in  Portland,  Oregon. 
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The  Sdr.'ice  finds  th  it  ir.e  pet;t.,;,r.er  has 
pri'sen'od  substantial  intcrTsat;-;:- 
'.•.C.C'.av.ni  that  the  requested  a<  t,.,;:;  ;:iay 
r-e  warranted  This  f:nd;rg  is  "i-iv»d  ;in 
'b-f  s-  ujntif.;:  and  ':'>mr>'r'':!ii 
.:: fjrmatiun  rr:ra.ri»^d  .r.  •:■"  petition, 
rtiitfrtinc**d  in  th**  pp':'.'in   3;>"t 
otherwise  ava^.a'D;'^  ■:;  ■.:•;"  ^-t-     •/  at  this 

Th:s  finding  ini'iates  a  status  review 

:  :r  t:i.s  sp'':,.rs  Tr.e  Service  would 
•:;r:9<  i3td  an/  ai,:i:n.o:;:iI  data, 
i.orn:nrin-.s.  an:l  5-.^,--v.   ns  from  the 
pub!::  ,  :.'h-"  "  "r    •^'"."''  c   ■- -iramental 
3;-"'.  .;.'s. 'ne  s.n-.'nt.n.,    -  :;,:nunity, 
.nci..strv  or  anv  ?*ner  .;  '-.*'St(Ki  party 
cohl  ernn-.K  *ne  status  of  this  species. 

Refereacw  C.itH 

;  ;  ;     -,  ii-.i:  ;  d  Underhill.  1983.  How  to 
■^ :.  VN  '.It  Freshwater  Fishes,  Tlurd  Ed. 
.\  n  V.  3:    s :.  Go.  Publishers.  Dabuque, 
iowa   2  15  pp. 


McAiiisteT.  U.h.   ii»oJ.  A  tv\  ibion  ut  tae  sr.ielt 
family.  Osmeridae.  Bull.  Natl.  Mus. 
Canada.  191.  53  pp. 

Miller,  D.J.,  and  R.N.  Lea.  1972.  Guide  to  the 
coastal  marine  fishes  of  California.  Calif. 
Dept.  Fish  Game  Fish  Bull.  157.  235  pp 
Addendum. 

Moyle,  P.B.  1976.  Inland  Fishes  of  California. 
Univ.  of  California  Press,  Berkeley,  CA.  405 
pp. 

Moyle,  P.B.,  and  R.M.  Yoshiyama.  1992. 
Fishes,  aquatic  diversity  management 
areas,  and  endangered  species:  A  plan  to 
protect  California's  native  aquatic  biota. 
Draft  report  prepared  for  California  Policy 
Seminar.  Univ.  of  Calif.,  Berkeley,  CA.  July 
1992.  196pp. 

Moyle,  P.B.,  J E.  Williams,  and  ED. 
Wikramanayake.  19«9.  Fish  Species  of 
Special  Concern  of  California.  Final  Report 
prepared  far  State  of  California  Dept.  of 
Fish  and  Game,  Inland  Fisheries  Division 
Rancho  Cordova,  CA.  222  pp. 

Stevens,  D.E.,  and  L.\V.  Miller.  1983.  Effects 
of  river  flow  on  abundance  of  young 
Chinook  salmon,  American  shad,  longfin 


^^^.t^•,  5Tid  Dp:  -i  iir.p'i'.  .11  ti.ii  SuLramento- 
Sar.  loaqui.i  rnt-r  sys'-'m.  N.  Amer.  Jour. 


Author 

T'he  r'lniar 
N;=d.nJR.  ka: 
section, 


:. trior  of  this  notice  is 

1  :<iH'  ADDRESSES 


I  ist  of  Subiects  in  50  CiR  Pa.-l  17 


^I'TtJ.  anu  L.irea.t..t:L- 


:ecies. 


Exports,  Imports,  Reporting  and 
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Aulho-.tv:  16  U.S.C  1361-1407;  17  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  P.ib.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

Dated:  June  24, 1993. 
Rrhard  N   Smith, 

,' .:.;,^  ::.recfor,  U.S.  Fish  and  Wildlife 
Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agerx:y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furKtJons  are 
examples  of  document?  arpearing  In  this 
sect)  on. 


DEPARTMENT  OF  COfwiWERCE 

Nalicni;'  Ocestnic  arc.  A(nospf,.-!,''ic 
Admlri'!t.-a:icn 

Endangered  Spt'C'r:9,  Permits 

AGENCY:  National  Marine  Fisheries 
Senu  e  (NMFS).  NOAA,  Commerce. 
■\C"noN:  Notice  of  receipt  of  application 
for  scientific  research  permit  (P774#l). 

Notice  is  hereby  given  that  the 
National  Marine  Fisheries  Service, 
Northeast  Fisheries  Science  Center  has 
applied  in  due  form  for  a  Permit  to  take 
endangered  and  threatened  species  as 
authorized  by  the  Endangered  Species 
Actof  1973(16U.S.C.  1531-1543)  and 
the  National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

The  applicant  request,?  aulhonzation 
to  handle,  tag,  and  release,  300 
Loggerhead  iCaretta  caretta).  20 
Leatherback  [Dermochelys  cohacea], 
and  10  each  of  Kerr.p's  Ridley 
[Lepidochelys  kempi),  Hawksbill 
[Eretmochelys  imbricata).  and  Green 
[Chelonia  mydas)  turtles.  This  re-iearch 
would  take  place  within  the  E.xclusive 
Economic  Zone  of  the  Atlantic  Ocean 
and  Gulf  of  Mexico,  for  a  duration  of 
five  years. 

\V;  itien  data  or  views,  or  requests  for 
a  public,  hearing  on  this  application 
should  be  subnv.tted  to  the  Director, 
Offi."e  of  Prote'-ted  Resources,  National 
.Manny  Fisheries  Services,  1335  East- 
West  Hwy,,  Room  826fl,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  These 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate  The  holding  cf 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  F  isheri^s 
Ail  statements  and  opinions  rontained 
m  this  application  are  summaries  of 
those  of  the  Appiic-ant  end  do  not 


necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hvfy.,  Suite  8268,  Silver  Spring, 
MD  20910  (301/713-2322);  and 
National  Marine  Fisheries  Service, 
Nort.heast  Region,  One  Blackburn 
Drive,  Glouchester,  M.\  01930  (508- 
281-9250). 

Dated:  June  28. 1993. 
Wiiliem  W  Fox,  Jr., 
Din-^'.^r,  Office  of  Protected  Resources. 
(PR  Doc.  93-15765  Filed  7-2-93;  8:45  am) 


DEPA 1TMENT  O^  DEFENSE 

Department  of  fne  Arrrvy 

Ground  Based  t\A(iBt  (GBrJ)  Farrniy  c'' 
Strategic  and  Thecttr  H;jdBr8 
Environmental  Assess.nent  (EA), 
Finaing  ot  No  Significant  Impact 

agency:  r>,  irtment  of  Defense,  United 

States  Army. 

ACTION:  Finding  of  No  Significant 

lmpa;1. 

DESCHIP'nON  OP  PROPCSEO  ACTiON:  The 
pr'.'pofe:!  activities  .^onst-iL^ie  me  testing 
of '!.e  (  iiR  project  as  a  part  of  the 
defense  acquisition  process.  Phase  I  of 
the  testing  will  consist  of  fabrication 
and  testing  of  both  the  Theater  Missile 
Defense  {TMD)-GBR  and  GBR-Test 
IGBR-T)  at  various  Raytheon  Company 
facilities  in  Massachusetts.  Phase  II  will 
consist  of  installation,  integration,  and 
testing  of  the  TMD-GBR  at  site  R-409 
on  White  Sands  Missile  Range  (WSMR), 
New  Mexico.  In  addition,  GBR-T  will 
be  installed  and  tested  on  Building  1500 
at  U.S.  Army  Kwajalein  Atoll  (USAKA) 
in  the  Republic  of  the  Marshall  Islands. 
Phase  II!  will  consist  of  functional 
(echr.ology  validation  testing  against 
ta.'get  missiles  The  TXfD-GBR  will  be 
tested  at  sites  R— 109  and  LC-39  on 
WSMR  tii.d  9t  site  IFC-25  located 
adi.Bcenf  to  WSMR  on  Fort  Bliss.  The 
,';ii!  cessfii!  completion  of  the  activities 
w:  :1  de:T;cnstrate  TMD-GBR  and  GBR- 
T  (  apabilities  to  integrate  hardware  and 
software,  prove  discrimination 
capal .:  ties,  and  validate  the  functional 


technology  against  target  missiles.  The 
above  actions  have  been  addressed  in 
the  GBR  Family  of  Strategic  and  Theater 
Radars  EA,  May  1993,  which  is 
incorporated  by  reference.  In  addition, 
in  1989.  an  environmental  assessment 
for  testing  a  similar  ground  based  radar 
at  Kwajalein  Island,  Kwajalein  Atoll 
resulted  in  a  Finding  of  No  Significant 

A^^tHHA !'vLS  CONSIDERED:  Alternatives 
considered  in  the  GBR  Family  of  Radars 
EA  in  addition  to  the  proposed  actions 
include  the  following:  Alternative  test 
ranges;  alternative  sensors  including 
existing  ground  based  sensors,  space- 
based  sensors,  ship-bome  sensors, 
airborne  sensors,  and  other  ground- 
based  sensing  techniques;  alternative 
siting  locations  (five  sites  for  TMD-GBR 
and  one  site  for  GBR-T);  and  the  No 
Action  Alternatives  which  would  defer 
the  testing  activities  while  continuing 
with  sensor  concept  exploration 
activities. 

ANHCIPATED  ENVIRONWEWTAL  rf^lCTS 
The  environmenth  -•  .      i  ■  --    > 

TMD-GBR  and  GBR-T  activities  were 
determined  to  be  not  significant  at  the 
Raytheon  Company  facilities  as  well  as 
the  test  sites  at  WSMR,  Fort  Bliss  and 
USAKA.  Kwajalein  Island,  Kwajalein 
Atoll  is  listed  in  the  National  Register  of 
Historic  Places.  Potentially  significant 
impacts  could  result  from  ground 
disturbing  construction  activities  for 
facilities,  utilities  and  infrastructure  at 
each  test  range.  These  impacts  will  be 
mitigated  by  implementing 
preconstruction  archaeological 
surveying,  testing,  and  monitoring  of 
selected  sites  prior  to  and  during 
construction.  The  operation  of  the  GBR 
will  result  in  the  generation  of 
electromagnetic  radiation  (EMR). 
Potentially  significant  EMR  impacts  to 
public  health  and  safety  will  be 
mitigated  to  a  level  of  no  significant 
impact  by  implementing  operational 
safety  measures,  identifying  safety  zones 
for  TMD-GBR  only,  utilizing  a  separate 
safety  computer  and  EMR  monitoring 
sensors  for  GBR-T  only,  and 
coordinating  with  range  air  control. 
Plant  and  wildlife  species,  including 
endangered  and  threatened  species,  will 
not  be  significantly  affected  by  the 
activities  due  to  the  previously 
disturbed  nature  of  the  test  sites  and  the 
low  EMR/power  density  values  on  the 
ground  near  the  radars.  The  power 
densities  on  the  ground  for  the  GBR-T 
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v\:!l  not  exv-eed  5  milhwatts  p«r  square 
centimeter  average  over  6  minutes 
within  2  blometers  of  the  radar  and  \ 
mi!liwa*t  per  square  centin".t->'er 
averaged  over  6  minutes  for  distances 
beyond  2  kilometers  The=;e  power 
densities  are  within  the  American 
National  Standards  Institute  (A>iSI) 
standards  for  health  and  human  safety. 
A  separate  safety  computer  will  be 
utilized  to  calculate  EMR  F.elds,  and 
ensure  that  ANSI  safety  standards  are 
not  exceeded.  Sensors  will  also  be 
m->ta!led  to  m.easure  HMR  fields,  and 
ensure  that  safety  standards  are  not 
exceeded  An  EMR  safety  z();:e  is  not 
required  for  the  GBR--T  btrause  .\NSI 
standards  wiii  be  met  on  the  ground  a' 
all  locations  at  USAKA.  For  the  T\II>- 
GBR.  a  100  meter  safety  zone  will  be 
ostabiishod  .n  front  of  the  radai  antenna 
to  meet  the  ANSI  health  and  human 
safety  standard.  The  GBR  will  have  no 
sii^Hifu-axit  effects  on  electroexplosive 
davices.  electronic  modical  devices, 
existing  radars,  and  communications 
equipment  5in..8  appropriate  mitigation 
measures  as&rxiated  with  range 
operations  will  t/e  followed  Ground 
water  resources  will  not  be  significantly 
affucted  by  any  of  the  test  activities. 
Potentially  significant  housing  and 
office  sf>ace  im;  acts  at  IjSA1C(\.  V.'SMR 
and  For^  Dlis".  a,;!  be  mitigated  by  the 
r.ridicaticn  ci  housing  units  to  GBR 
protect  personnel  and  modification  of 
existing  structures  for  housing,  office. 
and  operations  and  maintenance  space. 
COMCLUSK>NS:  Based  on  the 
f-nv  iron  mental  impact  analyses  found  in 
the  GBR  famiiy  of  Radars  EA,  which  are 
hereby  incorptorated  by  reference  into 
this  finding  of  No  Significant  Impact 
fFNSI).  It  has  been  determined  that 
implementation  of  the  proposed  testing 
activities  will  not  have  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  natural  or  the  human 
environment  Because  there  would  be 
no  significant  environmental  impact 
resulting  from  implementation  of  the 
proposed  activities,  an  Environmental 
Impact  Statement  is  not  required  and 
wil!  not  be  prepared 
DEADUNC  FOR  RECEIPT  OF  WWITTEN 
CtHiMEKTS:  There  is  a  3C-uay  waiting 
penod  from  the  date  of  appearance  of 
this  FN  SI  in  the  Federal  Register  for  the 
public  to  comment  pnor  to 
implementation  of  the  proposed  testing 
activities. 

PO»fr  Of  CONTACT:  Persons  wishing  to 
comment  may  obtain  a  copy  of  the  EA 
ir  inquire  into  this  FNSI  by  writing  to: 
Deputy  Commander.  U  S  Army  Space 
and  Strategic  Defense  Command,  .ATTN: 
vir.  Kenneth  R.  Simi.  CSSD-EN-V,  P  O. 
Box  1500.  Huntsville,  AL  35307-3801 


Verbal  comments  and  questions 
regarding  the  EA  and  FNSI  may  be 
directed  to  Mr.  Sims  at  (205)  955-5075. 

Dated:  |une  30.  1993. 
Lewk  D.  WatkM^, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health)  OASAllLSrE). 

(FR  Ti-x   q"!--." BIS  Filed  7-2-93;  8:45  am) 
BtLUMQ  cooc  r:«-o»-« 


D«partm«nt  o<  th«  Army 

MiUlary  Tr«fflc  Management 
Comrr^^nd;  Defense  Transportation 
Tracking  S/etem  (DTTS) 

AGENCY:  Military  Traffic  Management 
Command,  E)OD. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
expinu.ag  its  Defense  Transportation 
Tracking  System  (DTTS)  to  include 
Satellite  Monitoring  (SM)  of 
Uncategorized  Division  1.1  through  1.3 
Ammunition  and  Explosives  (A&E) 
effective  October  1,  1993.  Effective 
January  1. 1994,  Satellite  Monitoring 
will  become  a  condition  of  motor 
transport  for  Categorized  Arms. 
Ammunition  and  Explosives  (AA&E) 
and  Uncategorized  Division  1.1  through 
1.3  AAE  shipments. 
ADDflESSES:  Military  Traffic 
Manaj<ement  Command,  ATTN;  MTOP- 
S.  5611  Columbia  Pike.  Falls  Church. 
VA  22041-5050 

FOfl  FURTHER  INFORMATiON  CONTACT: 
Mr.  Robert  O.  Jones,  HQMTMC,  5611 
Columbia  Pike,  Falls  Church.  VA 
22041-5050.  (703)  756-1089. 
SUPPLEMENTARY  tNFO««ATK)N:  The 

purpose  of  this  article  is  to  provide 
information  on  the  expansion  of  the 
DTTS. 

The  DTTS  General  Officer  Steering 
Committee  (GOSC).  comprised  of 
membership  from  the  military  services 
and  Defense  Logistics  Agency  directors 
of  logistics,  have  approved  expansion  of 
the  DTTS  to  track  Uncategorized 
Division  1.1  through  1.3  A&E  effective 
October  1, 1993. 

This  represents  the  final  step  in  a 
phased  plan  designed  to  expand 
tracking  by  DTTS  to  Security  Risk 
Categorized  (SRC)  AA4E  and 
Uncategorized  Division  1,1  through  13 
A4E  shipments.  SRC  items,  totalling 
about  32,000  shipments  annually,  are 
currently  being  tracked  by  DTTS  At 
least  17,000  additional.  Uncategorized 
A&E  shipments  are  expected  to  be 
tracked  hv  DTTS  each  year. 

The  DTTS  GOSC  also  approved  that. 
effective  January  1,  1994.  Satellite 


Monitoring  will  be  required  as  a 
condition  of  business  for  motor 
transport  of  Categorized  AA&E  and 
Uncategorized  Division  11  through  13 
A4E  shipments.  Accordingly,  on  that 
date,  motor  carriers  will  be  required  to 
include  Satellite  Monitoring  charges  in 
applicable  AA&E  transportation 
linehau!  rates.  Satellite  Mentoring 
charges  as  an  accessorial  service  will  no 
longer  be  accepted  for  the  affected 
.AA«(E  shipments. 

Carriers  participating  in  the 
transportation  of  DOD  AA&E  are  invited 
to  provide  MTMC  any  comments  or 
concerns  that  they  may  have  regarding 
the  DTTS  expansion  or  this  notice. 
Comments  should  be  to  Co.Timander, 
Military  Traffic  Mam^ement  Command. 
ATrN; '^^rOF-Q,  (Ms.  Diana  Lucklear). 
5611  Columbia  Pike,  Falls  Churrh.  VA 
22041-.=;0,=i0,  Tel;  (703)  75f>-1149. 
Kenneth  L.  Uenlon. 
Arn;}'Fedfrrj/  Fci^i-iter  Liaison  Officer. 
!FK  D<x:.  9J-1S769  Filed  7-2-93;  8:45  ami 
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Availability  of  Non-axcluaive. 
Exclusive,  Of  Partially  Exclusive 
Licensing  of  a  Foreign  (non-U. S.) 
Patent  Appitcdtion 

AGENCY:  i:  3  ,\rmy  AllDEC,  Pictinny 

.-\rs^'na'.,  D<DD. 
ACTION:  Notice 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  under  patent 
application  Number  PCT/US93/05040, 
filed  May  5.  1993.  Docket  DAR-15-93. 
entitled  "Grinding  Apparatus",  by 
Youden,  et  al..  corresponding  to  U.S. 
patent  Number  5,220.749.  issued  June 
22.  1993.  Licenses  shsll  com.ply  with  35 
U.S  C.  209  and  27  CFR  part  404. 

The  Cw^vemment  is  willing  to  pursue 
patents  in  foreign  countries  under  the 
PCT  application,  subject  to  negotiation 
with  potential  licensees  to  assume  the 
costs  of  such  formal  foreign  patent 
prosecutions. 

DATES:  Written  objections  must  be  filed 
on  or  before  August  5,  1993. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
U.S  Army  Armament  Research. 
Development  and  Engineering  Center, 
ATTN:  SMCAR-GCL,  Mr  Edward 
Goldberg,  Chief  Patent  Counsel, 
Pictinny  Arsenal.  NJ  0780r>-5C00.  Tel, 
201-724-6590  or  DSN  880-6590. 
SUPPLEMENTARY  INFORMATWN: 
Department  of  the  Army,  U  S.  Army 
.\rmament  Research.  Development  and 
Engineering  Center;  Availability  of  Non- 
exclusive, Exclusive,  or  Partially 


Exclusive  1 
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L'xchisive  licansing  of  a  foreign  (non- 
U.S.)  patent  application  filed  b\  tJie  US. 
Army  worldwide  under  ihe  Patent 
Cooperating  Treaty  (except  for  the  US  1 
as  des''Tibod  above.  The  subiect  mdt'er 
of  thft  pstent  apphca'ion  relates  to  a 
nacn'ne  for  automated  ono-stfp. 
prt^ision  grinding  of  optjcai  lenses. 
X'.mneth  L.  Dmton. 
Arrry  FfCipraJ  Register  Laison  :Jrfi'  *-r 
!^R  Doc.  9.V<5771  Filed  7-  2-9.3  8  Kl>  an:  I 

WLuMQ  CCDC  I7t»-(»~M 


Corps  of  Engln*«rs 

Intent  To  Pr»»pani  a  Supplemental 
Ervironmentjil  impact  Stat»m«nt 
(SEIS)  for  tt>«  MlMiscippi  D«r.a, 
MlMlMlppJ,  Rood  Control  Stitdy 

.*GE>*CY:  U  S,  Armv  Corps  of  E>ig!neer«, 

I.OU 

ACDON:  Notice  of  intent. 


SUMMARY:  The  proposed  Bctior,  is  to 
[Tovide  a  conibinatton  of  cliannei 
s^niargeinent,  mauitenance  dredging. 
:"'nd'or  clearing  and  snagging  m  the  Bij^ 
Sunflower  River,  Etc..  Protect  area, 
including  ail  or  portions  of  tht-  Big 
Sunflower  River,  Bogue  Phaiie,  Quiver 
River,  and  any  other  tnbutahe^  as 
necessary  to  alleviate  chronic  Hixxiin^ 
problems. 

FOR  FU«TH£R  tNFOfWATXM  COW  ACT:  Mr 
Bob  Barry,  Corps  of  Engineers, 
Vicksburg  Distnct,  ATTN  CEl  MK-PD- 
Q,  2101  North  Frontage  Road, 
Vicksburg,  Mississippi  39180-5191;  Tel 
601-631-5425. 

SUfK>I.EMEKrARY  MfOfUUTION: 

1  Proposed  Action:  The  pre  posed 
action  would  provide  flood  damage 
proteainn  tc  rarai  residences  and 
agncuiiura)  properties  lhrougr;out  tlie 
Big  SuriHower  Rjver  B&«in.  The  SnS 
will  supplement  the  Final  ELS  "Flood 
Control.  Mississippi  River  and 
Tributaries,  Yazoo  River  Basin, 
Mississippi,"  filed  with  the  Cc'incil  on 
Environmental  Quality  on  29  December 
1975.  Prior  work  in  th«  Basin  was 
authorized  by  tie  Flood  Control  Act  of 
22  December  1944.  This  authorization 
provided  for  channel  improvement  for 
flood  control  on  the  Big  Sunfl  jwer 
River,  Little  Sunflower  River,  Quiver 
River,  Hushpuckena  River,  and  their 
major  tributaries,  Bogue  Phalia,  Steele 
Bayou,  Main  Canal,  and  several  smaller 
streams  in  the  Basin. 

2.  Alternatives:  Alternatives  to  be 
evaluated  include  no  action  and  various 
channel  enlargement  plans.  Local 
protection  for  communities  w.U  be 
evaluated  as  necessary 

3.  a.  Scoping  meetings  will  be  held  in 
the  project  vicinity  during  the 


Stiptem^>er/0(;tobei  199,3  tinrief.-air.e. 
FuLiiL  notices  to  be  put..i.shed  idter  w^.i 
•.):.fanii  the  general  puLlic  of  the 
IcH^tinns,  times,  and  datt^s 

b  Significant  issues  include  'lottiirn- 
iand  hardwoods,  wftlanls,  enaarsHrnd 
sp'=K:ie3,  waterfowl,  fish.  water  qua.itv, 
cuitiirBi  ?«sourr.f»s,  s.'v:)':h*<  rmoiaic 
conditions,  etc,  Additio-ai 
tsnvironmentaJ  review  and  consultation 
rt*!:.juirFments  could  bfi  identifi»«i  dunne 
Mie  sropmg  pro<::e'>8. 

r:.  The  Environmente)  Prot«.:-on 
Agency,  US  Fish  and  Wildlift  S«r\!i,^ 
Soi!  Conservation  Service,  U  S  Forest 
Service  MisRi<i5ipr)i  l>-partment  of 
Fni.n,ror;T!f^nt8i  Qua  ]iv  and  the 
.Mississippi  Departnont  of  Wildlife, 
Fishones  ena  Parks  w-ii  he  invited  to 
participate  as  co(iper8t.,ng  a^wndos. 

4  A  d-af*  Feas'.fcii.'','  Rti^poD 
:.T-)iid:ng  the  draft  Supp^irnHnVRi  EiS 
w, !;  be  avaiisbie  for  n:  ;aw  b)  ::.ti 
gt^neral  public  in  1988, 
Kmmetb  L  Dentoa. 
A.'-m^  FBiifTal  R^^isin  Liaison  Officer. 
'FR  Dix,  Q3-1 5  ;:'0  Filed  7-2-«3;  8:45  am] 

SiLUMa  coot  S71»-n>-M 


Opan  Uaatir^g,  lniar>d  Watarways  Usara 
board 

AQENCY  U.S.  Ainiy  Corps  of  Engineers, 

IX3U. 

,ACTV>^:  Notice 

In  acf  ordanoj  wi'ii  10(eK2)  of  the 
F'tKitjral  Advi«)n,'  Committee  Act,  Public 
Law  92-463,  anncuncemen*  is  made  of 
!he  following  comrni!lt«  niti^l:  :p 

Samf.  of  CoT(m!it»e.   irueni:,  Wfl--^r*«vs 
UsK^rs  Bciard 

Date  of  >Atvtin)i  17  July  1993. 

Piace  Wjuhiogton  Court  Hotal,  525  New 
Sersey  ,«ive  ,  .N"W  \  (Tai   202-628-2100). 

Tune  8  30  ».m  to  5  p  m. 

Proposed  Aifer^da 

,*M  Session 

a  M    Rogiitntion 

9  05    Welcxjmini;  Ramarkj  and  lotioductioiu 

-—Adxniziiftration  Announc«me''ts 
— Chairman'i  Call  to  Order 
— Executive  Eh  rector' I  Comm  ft  r  . 
— Approval  of  ^cw  Me««iixg  Mi.-Ltwi 

9  30    Statu*  of  Inland  Waterwavj  .""ru^t  Fund 

10  Focused  Di»cui»ion 

a  Proposed  IricrnM*  in  Diesel  F  »#:  "^ai 
b  l;  S  Senat«'i  Proposed  T ran s -••or' «>!(-, n 
Fuel  Tax 
1045  Brmk 
n  LuDch 

PM  S«««ion 

1  30    Statu*  of  Ma^or  Rehahilitsti   n  Program 

for  FY  95  and  FY  95 

2  30    L,»er»  Board  Update'  Rehatrlttiitior, 

Recommendation  for  Fall  .S4W;nj! 
,)  Brask 

3  .30    Projects  Update  Indugtjiai  (".ana.  'Uxa 


4  Public  ComrriH  1 , :  t''.*n(Ki 

5  Instruct! uRt  ■    K*-:  Stall/ Ad (ourn 
This  niBf;   .J,  ,j     -o,    ;    :p  public  Any 

Interested  p*'>i  ti  :,  ■)  a-tcii  ;  appear  befon, 
or  file  statements  with  me  committee  at  the 
time  and  In  the  manner  permitted  by  the 
committee. 

«^00  fUfTTMCR  INFO«UATy>j  COH^kC^:  Mr. 
D&v.a  B.  Saiilora,  ]:.,  I'm.i  ...n.tors,  U^. 
Army  Corps  of  Engin&e  r       ;  CW-P, 
Washington,  DC  20314-1000,  Tel.  202- 
272-1783. 
t,(jnnp«h  1...  Denton. 

■•■■TV  h'~i>-'r-:i   Mm  '•ter  Liaison  Officer. 

■  H  :  ^ .       -         •     r;j^  7-2-93;  8:45  am| 
>'  .jf*:i  ,';-">,i:i*  v-*  in  *t 


'"»«p,»np>«n,}  of  t'-vj*  Hevy 

!.i  G  V  a  rn  rr.  e  n  t  -  C  <*t '  >e<j  .  n  v  «  n !  i  or\ » 
Avaiiabtiity  »,Oir  Licensing 

*.GEHC*  L>«partii.eiii  of  uUe Navy,  DOD. 
AC'ic*(  .N'otice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  EXT  20231,  for 
$3  00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
apphcations  must  include  the  patent 
apphcation  serial  number.  Claims  are 
deleted  from  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure. 

FO*  FUw-:"HtR  mrofMATKih  «)«■■■!■  act: 
Mr.  R.  ].  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Reeearch  (Code  1230). 
Arlington,  Virginia  22217-5660. 
telephone  (703)  696-40  l 

Patent  5,018,114.  AuiusuiDie 
Frequency  Diversity  Acoustic 
C^^mmunirations  Svstr^m   fiiHii  n 
r:>w<-fctmt)«r  ihHH   pa !«!i  !**;.]  *!  Mfi\  1991. 

Patei;;  ^,i.i*,'h,5-'»    i::;H:',i(j„  '  .r'-;.'iding 

C(.;:iV'Hrl,«r   fiiml  z;,;  ,*. 
petmi'wJ  it:  Ni)v«,mt:>«i' 

Patttnt  ^  i.k^.VS  +  h   \u\  ano  Sjjsj.  kiiig 
Posit. („ii:i  I„j,'«:  i.r.u  I>*^^  <-v  *i  it*d  30  April 

IPQ'l     ;„^«lH!i!w,1   4   J-r»t,iri„f,r-V    '.'-iQ2. 

t'Him,!  "■,  iiK^  i-  ■>  i:  ,,*■  ''-i'liiignetic 
19yu,  patdiitec  •■ '.  ,Ma.''v^  iJbt. 


U  J<  ,  1 ,» 


■~<U  1 
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Patent  5,123.615:  High  Efficienrv, 
Low  Weight  and  Volume  Energy 
Absorbent  Seam;  filed  9  September 

1991,  patented  23  June  1992 

Patent  5,124,385  Poh-urelhar.e  Self- 
pnming  Topcoats,  filed  13  May  1991; 
patented  23  June  1992 

Patent  5.136,119  Lightweight 
Portable  Emi  Shielding  Container,  filed 
18  September  1991,  patented  4  August 
1992 

Patent  5,147,567  Svmthetic 
Lubricating  Oil  Greases  Containing 
Metal  Chelates  of  Schiff  Bases;  filed  9 
Apr.i  1991;  patented  15  September 
1992 

Patent  5,155,741-  High  Data  Rate 
Com.munications  System  Using  Long 
Pulses,  filed  31  lanuary  1991;  patented 
13  October  1992- 

Patent  5,156,805  Metal  Alloy  and 
Method  of  Preparation  Thereof;  filed  5 
May  1975;  patented  20  October  1992. 

Patent  5,157,695  Variable  Pulse  Rate 
Circuit,  filed  28  Janaary-  1988;  patented 
20  October  1992. 

Patent  5,160,458  Method  for 
Preparing  a  Storage  Container  for 
Explosive  Rounds;  filed  28  February 

1992,  patented  3  November  1992 
Patent  5,160,800;  Obturator  Retaining 

Means;  filed  24  April  1991;  patented  3 
November  1992. 

Patent  5,160,802;  Prestressed 
Composite  Gun  Tube;  filed  24 
September  1975;  patented  3  November 
1992. 

Patent  5,160,934;  Cross  Switched 
Micrad  Seeker;  filed  27  August  1985; 
patentee  3  November  1992. 

Patent  5,161,123  Radiation  Selective 
Svs'em  for  Target  Range  and  Imaging 
Readout,  filed  5  Mey  1992;  patented  10 
November  1992, 

Patent  5.161,449,  Pneumatic  Actuator 
W;th  Hydraulic  Control,  filed  24  June 
1991,  patented  10  November  1992. 

Patent  5,162,235;  Method  and 
Apparatus  for  Assessing  Distillate  Fuel 
Stability  by  Oxygen  Overpressure;  filed 
27  June  1989;  patented  10  November 
1992 

Patent  5,162.274  Regeneration  of 
Whethente  fi^r  Absorbing  Toxic 
Pollutants  Frcm  Air,  filed  13  December 
1990,  patented  10  November  1992. 

Patent  5,162,453;  Dye  Substituted 
Polymers  Containing  Hydro phobically 
Terminated  Stilbazolium  Radicals;  filed 
29  November  1990:  patented  10 
November  1992. 

Patent  5.162.470:  Polymers  With 
Electrical  and  Nonlinear  Optical 
Properties,  filed  9  April  1991,  patented 
10  November  1992 

Patent  5,162,741:  Temperature 
Compensated  Lithium  Battery  Energy 
Monitor;  filed  10  December  1990; 
patented  10  November  1992. 


I 


Patent  5.162.802  Method  and 
Apparatus  for  Tracit^ng  Using  an 
Efficient  Gating  Scheme;  filed  1  May 
1991;  patented  10  November  1992. 

Patent  5,162,805:  Freauency  Diversity 
Sidelobe  Canceller;  filed  19  Januar>' 
1975;  patented  10  November  1992 

Patent  5.163.061:  Method  of 
Frequency  Shifting  Using  a  Chromium 
Doped  Laser  Transmitter;  filed  7 
October  1991;  patented  10  November 
1992. 

Patent  5,163.062:  Method  of 
Frequency  Shifting  Using  a  Chromium 
Doped  Laser  Transmitter;  filed  16 
October  1991;  patented  10  November 
1992. 

Patent  5,164.324  Laser  Texturing; 
filed  26  September  1990,  patented  17 
November  1992. 

Patent  5,164,524  Process  for 
Preparation  of  Tetra  (Organyl)  Telluride 
Compounds;  filed  10  October  1991; 
patented  17  November  1992. 

Patent  5,164,736  Optical  Antenna 
Beam  Steering  Using  Digital  Phase 
Shifter  Control;  filed  11  March  1992; 
patented  17  November  1992 

Patent  5,165,087  Crosstie  Random 
Access  Memory  Element  Having 
Associated  Read/Write  Circuitry;  filed 
19  November  1990;  patented  17 
November  1992. 

Patent  5,165,360:  Underwater  Rapid- 
Fire  Ram  P^lmp;  filed  11  March  1991; 
patented  24  November  1992 

Patent  5,166,882  System  for 
Cahbrating  a  Gyro  Navigator;  filed  31 
March  1989;  patented  24  November 
1992. 

Patent  5,166,988:  Thermal  Phase 
Modulation  and  Method  of  Modulation 
of  Light  Beams  by  Optical  Means;  filed 
31  October  1991;  patented  24  November 
1992. 

Patent  5,168,359  Video  Scan  Rate 
Converter  Method  and  Apparatus  for 
Achieving  Same;  filed  1  August  1991; 
patented  1  December  1992. 

Patent  5.168.472:  Dual-Frequency 
Receiving  Array  Using  Randomized 
Element  Positions;  filed  13  November 
1991;  patented  1  December  1992. 

Patent  5,168,760;  Magnetic  Multilayer 
Strain  Gage;  filed  1  November  1991; 
patented  18  December  1992 

Patent  5.169,197  Lift  Link  for 
Helicopter  External  Lift  of  Dual 
HUMWV'S;  filed  28  Januarv-  1991; 
patented  18  December  1992 

Patent  5.169.676  Control  of 
Crystallite  Size  in  Diamond  Film 
Chemical  Vapor  Deposition;  filed  16 
Mav  1991;  patented  18  December  1992. 

Patent  5,171.608  Method  of  Pattern 
Transfer  in  Photolighography  Using 
Laser;  filed  28  September  1990; 
patented  15  December  1992. 

Patent  5.171,790  Elastomer  Blend  for 
Sound  and  Vibration  Dampening;  filed 


23  November  1990;  patented  15 
December  1992. 

Patent  5,172,323;  Apparatus  for 
Determining  the  Attitude  of  a  Vehicle; 
filed  6  December  1991;  patented  15 
December  1992. 

Patent  5,174,983;  Diamond  Synthesis 
Turbulent  Flames  4  Plasmas;  filed  24 
September  1990;  patented  15  December 
1992. 

Patent  5,175,694;  Centroid  Target 
Tracking  System  Utilizing  Parallel 
Processing  of  Digital  Data  Patterns;  filed 
8  February  1990;  patented  29  December 
1992. 

Patent  5,176,342;  Goggle  Emergency 
Release  Apparatts,  filed  30  December 
1991;  patented  5  January  1993. 

Patent  5,176.788;  Metliod  of  Joining 
Diamond  Structures;  filed  8  July  1991; 
patented  5  January  1993. 

Patent  5,177,8l'6;  Helmet  Visor 
Support  Apparatus;  filed  10  December 
1991;  patented  12  January  1993. 

Patent  5,181.212;  Method  of  Emitting 
on  a  Specific  Wavelength  Fraunhofer 
Line  Using  a  Neodymium  Doped  Laser 
Transmitter;  filed  31  December  1991; 
patented  19  January  1993. 

Patent  5,182,418-  Aimable  Warhead; 
filed  21  June  1965;  patented  26  January 
1993, 

Patent  5,182,456;  Noise  Attenuating 
Circuit  for  Mechanical  Relay  Including 
Optical  Isolation;  filed  25  February 
1992;  patented  26  January  1993, 

Patent  5,183.217;  Cable  Pack  Winding 
and  Payout  Svstem;  filed  31  March 
1992;  patented  2  February  1993. 

Patent  5.184,407;  Combination  Tool 
and  Tape  for  Measuring  Circumference 
of  Flexible  Tubing:  filed  11  June  1992; 
patented  9  February  1993. 

Patent  5,185,945"  Universal  Protective 
Shield  for  the  Foot;  filed  10  July  1992; 
patented  16  Februarv  1993. 

Patent  5.186,414;  flybnd  Data  Link; 
filed  20  April  1992,  patented  16 
February  1993, 

Patent  5,186.420;  ,\rticulated  Fin/ 
Wing  Control  System;  filed  8  November 
1991;  patented  16  February  1993. 

Patent  5,187,690;  Acoustic 
Transducer  System;  filed  28  May  1992; 
patented  16  February  1993, 

Patent  5.196,653:  Muffler  for  Air 
Powered  Turbine  Drive;  filed  20  May 
1991;  patented  23  February  1993, 

Patent  5,198,609:  Auxiliary  Target 
Area  Chaff  Container;  filed  27  april 
1992;  patented  30  March  1993. 

Patent  5.200,972:  ND  Laser  With  Co- 
Doped  lon(s)  Pumped  by  Visible  Laser 
Diodes;  filed  17  June  1991;  patented  6 
April  1993. 

Patent  5,202,783;  Secure  and 
Programmable  Friendly  Target 
Recognition  System;  filed  21  June  1991; 
patented  13  April  1992. 
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Patent  Application  862,709:  Gas/ 

Liquid  Separator;  filed  3  Apnl  1992 

Patont  Application  862. B89: 
Combined  Qgntrifugal  Force/Gravity 
G'ls/Liquid  Separator  Svstern;  filed '3 
April  1992,, 

Patent  App!icat;on  86f-,921   Wire 
•Assembly  for  Electrcriicaliv  Qjnductive 
Gircuits;  filed  10  Apnl  1992, 

Patent  Application  874,156;  RP" 
linmune  2U  mrn  Electric  PrirriMr  Method; 
fllhd  27  April  1992 

Patent  Applicatir.n  880, 78Q 
Pseudopenodic  Driving  and 
-Synchronization  of  Multiperiodic 
SystenT;;  filed  11  May  1992, 

Patent  Application' 882. 226' 
L.'hogrsphic  Ma.sk  and  Methci  for 
Fabrication  Thereof;  filed  1.5  Mav  1992, 

Pate.nt  Application  862,722 
En-Dedded  Can  Booster;  fiictd  14  May 
1992 

Patent  Application  883.336; 
Kesonantiy  Pumped,  Erbiiim-Dcped, 
GSSG,  2.8  MicTon,  Solid  State  leaser 
With  Energy  Recycling  and  High  Slope 
Efficiency;  filed  14  May  1992. 

Patent  Application  892,063-  .^^ 
,,-\cousuc  Transducer  Svstem;  Lied  28 
May  1992, 

Patent  Application  892,067: 
Keconfigurable  Heav7-Dutv  Da^tf-TT 
Holder;  hied  22  .May  1992," 

Patent  Application  896,079:  Method 
and  Apparatus  for  Evaiualing  {he 
Optical  Spatial  Respon.se  GharacterLstn  s 
of  Ob)ects,  filed  8  fune  1992. 

Patent  Apphcation  896.633:  Aimored 
Fib€r  OptJc  Cables;  Bled  10  June  1992. 

Patent  Application  897,638; 
Nanochanne!  Glass,  filed  12  June  1992. 

Patent  Application  899,803:  Two 
S'age  Target  Tracking  Svstem  and 
Method,  filed  17  June  1992. 

Patent  Application  901.286  Fixture 
for  Pressure  Testing  Sight  Glasses;  filed 
19  June  1992, 

Patent  Application  901,620  NJ\"-BIS 
(4,4,4-Trinitrobutyry!)  Hydrazine,  filed 
19  June  1992, 

Patent  Application  901,621:  2- 
Fol>'nitroalkyl-5-Pernuoroakkyl-1.3.4- 
Oxadiazo'os.  filed  19  June  1992. 

Patent  Application  901,623;  N-(2- 
Hydroxy-eiiiyl  nitrate)-2,4,6- 
Trinitrobenzamine;  filed  19  June  1992. 
Patent  Application  902.749;  Surface 
Modification  of  Elastomers;  filed  23 
June  1992, 

Patent  Application  903,218;  Dual 
Waveband  Processing  System,  filed  23 
June  1992. 

Patent  Application  903,293;  \XF- 
VHF  Broadband  In-Line  Amplifier  for 
Submarine  Antennas;  filed  24  Juno 
1992. 

Patent  Application  903.316  Layered 
Parallel  Interface  for  an  Active  Antenna 
Array;  filed  24  June  1992. 


Patent  Application  903.390:  Method 

and  Apparatus  for  Correlating  Object 
.Measurements  v.';th  Gbjerl 
Measurement  Eoi.T.etes,  .'iled  24  June 
1992. 

Patent  Application  904,095: 
.Apparatus  for  Pressurizing  a  Submarine 
Launch  Tube;  filed  25  June  1992. 

Patent  Application  904.096; 
Spin-hisiactonH  At  rvistp  Polymers;  filed 
15  June  1992 


Patent  Appiicatu 


r. 


26:  Device 


for  Generating  Acoustic  Signals;  filed  26 
June  1992. 

Patent  Application  904.630:  All 
1  iydraulic  Torpedo  Tube  Control 
System;  filed  26  1ut>«  1992. 

Patent  Application  905,702:  Method 
and  Device  for  the  In  Situ  Repair  of 
r'i.ri;ai,;Hu  Thn^-ici-^s;  '  if»d  29  June  1992, 

F'a'Hul  Appii>:;fi!!;,j;i  905.705:  Variable 
Wideband  Fiber  Optic  Delay  Line;  filed 
29  June  1992. 

Patent  Application  905,949:  Adjacent 
Code  System;  filed  29  June  1992. 

Patent  Application  910,053: 
Sonobuoy  for  Forming  Virtual  Vertical 
Sensing  Arrays;  filed  8  July  1992. 

Patent  App'lication  912.954:  Self- 
Actuating  Slide  Valve  System;  filed  8 
July  1992. 

Patent  Application  914,668: 
Composite  Reinforced  Gun  Barrels,  filed 
17  July  1992, 

Patent  Application  915,569:  Method 
c  f  Producing  High  Temperature 
Superconductor  Wires;  filed  20  July 
1992. 

Patent  Application  916,758:  Inflatable 
Unders<>a  Vehicle  System  of  Special 
Utility  as  a  Daughter  Vessel  to  a  Mother 
Vessel,  filed  22  July  1992. 

Patent  Apphcation  918,085:  Antenna 
Erwior  for  a  Towed  Buovant  Cable,  filed 
2  4  July  1992. 

Patent  Application  918,06fa:  High 
Torque  Capable,  Self  Locking.  Vibration 
Isolating  Flexible  Shaft  Coupling;  filed 
24  July  1992. 

Patent  Application  926,112:  Power 
Conversion  System  Modification  to 
Fennit  l^se  of  DC  Power  Source;  filed  7 
August  1992, 

Patent  Application  929. .^15. 
Statistically  Calibrated  Transducer,  filed 
13  August  1992. 

Patent  Application  937.098  Optical 
Pattern  Recognition  System  Utilizing 
Resonator  Arrav,  filed  31  August  1992. 

Patent  Application  944.502:  Non- 
Cxinfacting  Capacitance  Probe  ffT 
Dielectric  Cure  Monitoring;  filed  14 
September  1992. 

Patent  Apphcation  950.558:  Oriented 
Single-Phase,  Thin  Films  of  Potassium 
Tantalate-Niobate;  filed  25  SeptemU'r 
1992. 

Patent  Application  953,380;  Variable 
Phase  Sine  Wave  Generator  for  Active 
Phased  Arrays,  filed  30  September  1992. 


Patent  Apphcation  953,621: 
Transducer  Structure;  filed  30 
September  1992. 

Patent  Application  953,908:  High 
Temperature  Substrate  Mount  for 
Chemical  Vapor  Deposition  of  Diamond; 
filed  30  September  1992. 

Dated;  June  23, 1993. 
Mirli8(>!  P.  Rummel, 

^  ^GC.  USN,  Federal  Register  Liaison 

Officer. 

[FR  Doc.  93-15762  Filed  7-2-93;  8:45  am] 
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G  o  V  e  <■  n  r",  e  n  t  -O  w  n  e  cJ    ■  "■ .,  '■-  ■■" ;  i  on  • 
Awaiiat3(li*Y  '^^  Licensirg 

AGUsc*   ^^partment  oi  ine  Navy.  DOD. 
*c  iON  .Notice  of  availability  of 
invention  for  Ucensing. 


summary:  The  invention  listed  below  U 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Requests  for  copies  of  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
1230),  Ballston  Tower  1.  800  North 
Quincy  Street,  Arlington.  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 
DATES: July  6,  1993. 
FOfl  RJHTXEH  (NFGRMATK::tAi  CCA'TACT: 

Mr,  R.J,  EncKson,  Mali  Patent  Attorney, 
Office  of  Naval  Research  (Code  1230), 
800  North  Quincy  Street,  Arhngton, 
Virginia  22217-5660.  telephone  (703) 
696-4001. 

Patent  Application  Serial  No.  07/ 
988,605  entitled  Method  and  Apparatus 
for  Enhancing  Computer-User  Selection 
of  Computer-Displayed  Objects  Through 
Dynamic  Selection  Area  and  Constant 
Visual  Feedback,  invented  by  Glenn  A, 
Osga. 

Dated:  June  23, 1993. 

Michael  P.  Rummel. 

LCDR,  JAGC.  USN,  Federal  Register  Uaison 
Officer 

(FR  Doc.  93-15791  Filed  7-2-93;  8:45  am) 
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The  San'Doli  Co..  (nient  to  Grant 
Eidusive  Patent  S«rvtce 

agency:  Department  of  the  Navy,  DoD. 
action:  Intent  to  Grant  Exclusive  Patent 


;c:en 


s«;  The  SanDoil  Company. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  The  San  1)011  Company  a  revocable, 
nonassignable,  exclusive  license  in  the 


36192 


Federal  Register  /  Vol.  58,  No.  127  /  Tuesday.  July  6.  1993  /  Notices 


United  States  to  practice  the 
Govern ment-ownud  inventions 
described  in  U.S.  Patents  No.  5.130.251 
entitled  "Stress-Resistant 
Bioluminescent  Dinonagellates"; 
5,143.545  entitled  "Antifouling  Marine 
Coatings";  and  5.192,667  entitled 
"Method  for  Evaluating  Anti-Fouling 

Paints". 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
VVntten  objections  are  to  be  filed  with 
the  Chief  of  Naval  Research  (Code  1230. 
Ballston  Tower  One.  ArUngton.  Virginia 
22217-5560 
DATtS:  !'-l!s'  *^    '.-^■' 
FOR  RJR-mEH  INFORMATION  CONTACT: 
Mr  Rf  Erickson.Staff  Patent  Attorney. 
Chief  of  Naval  Research  (Code  1230), 
Ballston  Tower  One.  800  North  Quincy 
Stret't,  Arlington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  June  24. 1993.  I 

Michael  P  Ranunsl, 

LCDR.  lAGC.  Lis.  Federal  Register  Liaison 
Officer. 
FR  D(ic  93-15766  Filed  7-2-93;  8:45  am] 

BILUMG  COOC  Ml »-«<-« 


UMI 


DEPARTMENT  OF  ENE.RGY 

^4otic•  of  Floo^Jplain  snd  Wetlands 
lnvolv«men<  'or  th«  Widdleaex 
Sampling  Plant.  MiddJesax.  New  Jersey 
and  Maywoo<i  interim  Storaga  Site 
Bargen  County  New  Jersey 

agency:  Department  of  Energy  (DOE). 
actmdn:  Notice  of  Floodplain  and 
Wetlands  Involvement. 

SUMMARY:  DOE  proposes  to  conduct  a 
removal  action  in  accordance  with 
Section  104  of  the  Comprehensive 

Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  at  the  Middlesex  Sampling 
Plan*.  New  Jersey,  to  remediate 
radioactively  contaminated  sediment 
from  areas  within  a  drainage  ditch 
located  adjacent  to  the  site.  Excavation 
of  the  radiologically  contaminated 
sediment  from  the  drainage  ditch  has 
been  determined  to  involve  work  in  a 
noodplain  and  freshwater  wetlands.  The 
action  is  necessan,'  to  remove 
contaminated  sadim.ant  that  exceeds 
current  DOE  criteria  for  residual 
radioactivity  in  soil  and  would  result  in 
storage  of  tne  contamuna'ed  sediment  of 
the  Middlesex  S.im.phnjz  Plant  The 
Middlesex  Sampling  Plant  is  located  m 
the  Borough  of  Middlesex  in  Middlesex 
Countv.  New  lersey 

DO£  IS  m  the  process  of  proposing 
options  for  the  remediation  of 


radiological  contamination  at  the 
Mavwood  Interim  Storage  Site,  New 
Jersey,  and  certain  vicinity  properties  as 
part  of  the  Remedial  Investigation/ 
Feasibility  Study-Environmental  Impart 
Statement  (RI/FS-EIS)  currently 
underway  for  the  site.  Possible 
remediation  options  being  examined  for 
the  Maywood  Interim  Storage  Site  and 
vicinity  properties  include  the 
construction  of  a  new  land  encapsulated 
facility  for  the  storage  of  radiologically 
contaminated  soil,  the  excavation  and 
removal  of  the  radiologically  contained 
soil  to  off-site  disposal  facilities,  and 
maintenance  of  the  site  in  its  current 
state  with  no  further  remedial  action. 
The  Maywood  Interim  Storage  Site  and 
certain  vicinity  properties  have  been 
determined  to  be  partially  located  m  a 
floodplain  and  freshwater  wetlands.  The 
selection  and  implementation  of  a 
potential  preferred  remediation  option 
may  affect  a  floodplain  or  wetlands.  The 
Maywood  Interim  Storage  Site  and 
vicinity  properties  are  on  the 
Environmental  Protection  Agency's 
National  Priorities  List.  The  properties 
are  located  in  the  Boroughs  of  Maywood 
and  Lodi  and  the  Township  of  Rochelle 
Park  in  Bergen  County,  New  Jersey. 

For  each  action,  in  accordance  with 
10  CFR  part  1022,  DOE  wil:  prepare  a 
floodplain  and  wetlands  assessment  end 
will  perform  the  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  July  21, 1993 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  William  M  Seay,  US 
Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  2001.  Oak 
Ridge,  Tennessee  37831-8723 

For  further  information  on  these 
proposed  actions,  contact 
Ms.  Susan  M.  Cange.  Site  Manager, 
Former  Sites' Restoration  Division, 
U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  Oak 
Ridge,  Tennessee,  37831-8723. 
Phone:  (615)  576-5724,  Fax:  (615) 
576-0956. 

For  further  information  on  general 
DOE  Floodplain/Wetlands 
environmental  review  requirements. 
Contact: 

Ms.  Carol  M.  Borgstrom.  Director,  Office 
of  NEPA  Oversight,  EH-25.  US. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586- 
4600  or  IHOO)  4^2-2756 
SUPPtEMEKTARY  INFORMATION:  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 


wetlands  environmental  review 
reauirements  (10  CFR  part  1022),  DOE 
will  prepare  a  floodplain  and  wetland 
assessment  for  each  of  these  proposed 
actions.  DOE  floodplain  and  wetlands 
assessment  and  statement  of  findings 
(SOF)  for  these  proposed  activities  will 
be  available  for  review  in  the  following 
documents. 

The  floodplain  and  wetlands 
assessment  for  the  Middlesex  Sampling 
Plant  will  be  inc;luded  in  the 
engineering  evaluation/cost  analysis- 
environmental  assessment  (EE/CA-EA) 
being  prepared  for  the  Middlesex 
Sampling  Plant  in  accordance  with 
CERCLA  and  the  National 
Environmental  Policy  Act  (NEPA).  The 
SOF  will  be  included  in  the  EE/CA-EA 
being  prepared  for  the  Middlesex 
Sampling  Plant  in  accordance  with 
CERCLA  and  NEPA  or  published 

separately 

The  floodplain  and  wetlands 
assessment  for  the  Maywood  Interim 
Storage  Site  and  vicinity  properties  will 
be  included  in  the  Rl/FS-EIS  being 
prepared  for  the  Maywood  Interim 
Storage  Site  in  Accordance  with 
CERCLA  and  NEPA,  The  SOF  will  be 
included  in  the  RI/FS-EIS  being 
prepared  for  the  Maywood  hiterim 
Storage  Site  in  accordance  with 
CERCLA  and  NEPA. 

Issued  at  Washington,  DC.,  June  29, 1993. 
Thomu  P.  Crumbly, 
Assistant  Secrftary-  for  Environmental 
Peslomtion  and  Waste  Management 
(FR  Doc.  93-15886  Filed  7-2-9.3:  8  45  am) 

BtLLMG  COOC  MSO-01-M 


Financial  Assistance  Award;  Intent  to 
Award  Cocperativa  Agreement  to 
National  Governors'  Association 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Non-Competitive 
Financial  Assistance  Award. 


SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600, 6(a)(5),  it  is  making  a  di.,rretionary 
financial  assistance  award  ba.sed  on  the 
criterion  set  forth  at  10  CFR 
600.7(b)(2)(i)(D)  to  the  Nation?.! 
Governors'  Association  (NGA)  under 
Cooperative  Agreement  Number  DE- 
FC01-93EW30226.  Estimated  total 
funding  in  the  amount  of  $2,596,429 
will  be  provided  to  resolve  the  problem 
of  treating  and  disposing  of  millions  of 
gallons  of  mixed  radioactive  and 
hazardous  waste  currently  stored  at 
DOE  sites  in  states  where  DOE  has 
mixed  waste  facilities. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
60O.7(b)(2)(i)(D)  that  the  National 
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Governors'  Association  has  exclus.ve 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
equipment,  propnetary  de'a,  technical 
expertise,  or  other  such  ur.ique 
qualifications 

The  proposed  effort  is  to  influence  the 
shaping  and  implementation  of  national 

policy  and  to  use  creeiive  leadership  to 
solve  state  problems  The  NGA's 
operations  are  supported  by  member 
jurisdictions,  and  its  policies  and 
programs  are  formulated  by  the 
Governors.  The  association  develops 
policy  positions  and  discusses  common 
practices  and  experiences  The  positions 
provide  the  policy  base  for  the 
association's  legislative  and  information 
efforts.  The  NGA  membership  is 
organized  into  seven  standing 
committees  in  major  substantive  areas: 
agriculture  and  rural  development; 
economic  development  and  technology 
innovation;  energy  and  environment; 
human  resources;  international  trade 
and  foreign  relations;  justice  and  public 
safety;  and  transportation,  commerce, 
and  communications.  NGA's  ongoing 
mission  is  to  provide  a  bipartisan  forum 
to  support  the  work  of  the  Governors,  to 
help  shape  and  implemant  national 
pohcy,  and  to  solve  state  problems.  No 
other  organization  supports  a  similar 
mission,  or  provides  an  equivalent 
forum  for  the  nation's  Governors. 

NGA  is  the  only  organization  that 
collectively  represents  all  of  the  nation's 
Governors  on  matters  of  national  and 
state  policy,  as  identified  through  the 
Association.  NGA's  unique  institutional 
ties  to  the  state  governments  included  in 
this  project  are  required  because  of  the 
need  to  balance  individual  state 
interests  v,\th  national  perspectives  in 
developm.ent  of  DOE's  mixed  waste 
treatment  plans.  This  organization's 
ability  to  access  and  mobilize  its 
member  governments  on  multi-state  task 
forces  and  committees  is  needed  to 
p.'-ovide  assessment  of  key  issues 
identified  in  the  Federal  Facility 
Compliance  A(  t  and  facilitate  issue 
resolution.  The  NGA's  Center  of  Policy 
Research  has  substantial  expertise  in 
federal  and  state  environmental 
programs  and  hosting  forams  for 
identifying  and  resolving  critical  policy 
and  implementation  issues 

The  period  of  performance  is  36 
months  from  the  date  of  award 

FOR  FURTHER  INF0R»«ATION  CONTACT: 

U.S.  Department  of  Enen^v.  Office  of 
Placem.ent  and  Administration,  Attn. 
Phyllis  Morgan,  FR-322.2,  1000 


hidependence  A\f'n\i9   SW., 

Wa.shmgton.  DC  20585 

ScoH  Sbeffield. 

Director,  Division  "B",  Office  of  Placement 

and  Administration. 

IFR  EVx.  93-15887  Filed  7-2-93;  8:45  ami 

MLUHQ  CODC  MS0-01-M 


F^dersi  Energy  Regulatory 
Commission 

[Oockaf  No.  RM93-18-00C] 

Accounting  And  Ratemaking 
Treatment  of  Specia!  Aa»«Mment« 
Levied  Under  the  Atomic  Energy  Aci  of 
1954.  ••  Amended  by  Title  XI  of  th« 
Energy  Policy  Act  of  1992;  Notica 
Providing  Accounting  Guidance 

June  23, 1993. 

I   InlrrKluction 

Title  XI  of  the  Energy  Policy  Act » 
amends  the  Atomic  Energy  Act  of  1954  * 
^^,  among  other  things,  create  a  fund  to 
be  used  for  the  decommissioning  and 
decontamination  of  the  Department  of 
Energy's  (DOE)  gaseous  diffusion 
uranium  enrichment  facilities.  This  new 
fund  will  be  financed  in  part  through 
special  assessments  which  DOE  is 
required  to  collect  from  certain 
domestic  utilities  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended 
(Atomic  Energy  Act).  UtiHties  will  have 
no  discretion  concerning  the  payment  of 
special  assessments. 

The  Secretary  of  the  DOE  will  issue 
special  assessments  in  the  near  future. 
Consequently,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
believes  that  it  is  necessary  to  provide 
guidance  as  soon  as  practicable  to 
utilities  concerning  the  accounting 
treatment  to  be  used  for  costs  incurred 
for  special  assessments  prior  to  the 
collection  of  the  assessments  by  the 
Secretary  of  the  DOE.  In  addition,  the 
Commission  believes  it  is  important  to 
provide  guidance  as  well  as  to  the 
ratemaking  treatment  for  sp>ecial 
assessments.  Accordingly,  in  a 
document  published  elsewhere  in  this 
edition  of  the  Federal  Register,  the 
Commission  is  new  proposing  to  amend 
part  35  of  title  18,  chapter  I  of  the  Code 
of  Federal  Regulations  to  provide  a 
method  for  public  utilities  to  recover 
through  jurisdictional  rates  the  costs  for 
special  assessments  lev  led  under  the 
Atomic  Energy  Act. 

The  Commission  is  also  specifying  the 
method  that  public  utilities  should  use 
\o  arxount  for  spe(  ini  assessments 


pursuant  to  the  Commission's  Uniform 
Systems  of  Accounts  (USofA).' 

n.  Dihi  uHMon 

A.  The  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund 

Section  1801(a)  of  the  Atomic  Energy 
Act  provides  for  the  establishment  of 
the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  (Fund).  The  Fund  will  be  used  to 
pay  for  decontamination, 
decommissioning,  reclamation  and 
other  remedial  activities  at  the  DOE's 
gaseous  diffusion  uranium  enrichment 
facilities.  Section  1802(a)  provides  that 
the  Fund  will  be  financed  through 
deposits  in  the  amount  of  $480  million 
per  fiscal  year  (adjusted  annually  for 
inflation). 

Section  1802(c)  provides  that  the 
annual  deposit  to  the  Fund  will  be 
financed  partly  through  the  collection 
by  the  DOE  of  a  special  assessment  on 
domestic  utilities.  The  special 
assessment  will  be  based  on  the 
separative  work  units  (a  separative  work 
unit  is  a  measurement  of  energy  and  is 
the  unit  by  which  uranium  enrichment 
services  are  sold)  purchased  by 
domestic  utilities  for  the  purpose  of 
commercial  electricity  generation  prior 
to  October  24,  1992. 

Section  1802(c)  provides  that  the 
amount  collected  through  special 
assessments  by  the  DOE  will  not  exceed 
$150  million  per  fiscal  year  (adjusted 
annually  for  inflation).  Section  1802(d) 
provides  that  the  collection  of  special 
assessments  will  cease  at  the  earlier  of 
October  24,  2007,  or  when  $2.25  billion 
(adjusted  annually  for  inflation)  has 
been  collected. 

Section  1802(g)  provides  that  special 
assessments  shall  be  deemed  a 
necessary  and  reasonable  current  cost  of 
fuel  and  shall  be  fully  recoverable  in 
rates  in  all  jurisdictions  in  the  same 
manner  as  a  utility's  other  fuel  cost. 

B.  Accounting  Treatment 

The  imposition  of  a  special 
assessment  that  will  be  levied  on 
domestic  utilities  and  which  is  based 
upon  the  separative  work  units 
purchased  by  the  utilities  from  DOE 
prior  to  October  24, 1992  for  the 
purpose  of  commercial  electricity 
generation  has  effectively  caused  a 
liability*  to  exist  for  all  affected 
utilities. 


St*  Putihc  I^w  :  02-486,  title  XI.  106  St«L  2776, 

'  4  2  L'  S.C.  iOl  1  el  sf\j 


»18CFRp«rt  101. 

*  Liabilities  are  probsble  futura  lacriiicM  of 
economic  benefit!  ansing  boat  prMant  obligatioos 
of  ■  particular  entity  to  tranafw  aaaeU  or  provide 
aervicea  to  other  entities  in  the  future  as  a  result  of 

CoetiDiMd 
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Sound  accounting  practice  requ.rws 
the  entire  liability  for  specidl 
a<;5e<sments  to  be  reflected  m  financial 
statements  currently  Althouah  tiie 
sper.al  assessment  for  domestic  utilities 
is  bmited  to  $1!)'3  miilion  p«r  fiscal  year 
(adjusted  annually  for  inflation)  there  is 
an  obligation  for  the  utilities  to  make 
payments  for  15  years  after  the  date  of 
enactment  or  until  $2,25  bilHcn  has 
been  collected  (also  to  be  adusted  for 
inflation),  whichever  comes  fi.'st.  The 
total  obligation  is  not  contingent  upon 
future  operations  and  payments  must 
continue  even  if  the  dom.est.c  utility  no 
longer  operates  nuclear  units  during  the 
time  pcnod  when  special  assessments 
are  levied.  Further,  with  the  potential 
exception  of  future  increases  for 
inflation,  each  utility's  liability  for 
special  assessments  is  sufficiently 
known  and  measurable  to  be  recognized 
in  current  financial  statements. 

In  order  to  obtain  uniform,  accounting 
treatment  of  special  assessments,  all 
affected  public  utilities  shall  record  the 
non-cu7T«»nt  portion  of  the  entire 
liability  in  Account  224.  Other  Long- 
Tenn  Debt,  and  the  current  portion  of 
the  liability'  in  Account  242. 
Miscellaneous  Current  and  Accrued 
Liabilities.' 

If  it  is  probable  that  the  cos's 
associated  with  the  liability  will  be 
included  m  the  devblopment  of  rates 
that  the  public  utility  is  authorized  to 
charge  for  utility  semce  in  ^Jt'l^e 
periods,  a  regulatory  asset  shall  be 
recorded  in  Account  182  3.  Other 
Regulatory  .\ssets.  for  such  probable 
b'ure  revenues  The  recorded  liability 
and  regulatory  asset  should  be  adjusted 
in  future  years  to  the  extent  that 
adjustments,  if  anv,  for  inflation  or  other 
reasons  become  tnov^m  and  measurable. 

The  amount  recorded  in  Account 
182  3  shall  be  charged  to  Account  518, 


Nuclear  Fuel  Expense,  concurrently 
with  the  rocoverv  of  the  amounts 
through  rates  '  Disallowance  of  rate 
recovery  of  all  or  part  of  the  amount 
recorded  in  Account  182. 3  shall  be 
accounted  for  in  accordance  with  the 
requirements  set  forth  m  Order  No  5.52. 
Issued  by  the  Commission  on  March  31 
1993." 
C.  Ratemakjng  Treatment 

Discussion  of  the  ratemakjng 
treatment  and  other  matters  relating  to 
the  notice  of  proposed  rulemaking  *  are 
in  a  separate  document  published 
elsewhere  in  this  edition  of  the  Federal 
Register. 
Loit  D  CMhell, 
Secretary. 

[FR  Doc  93-15853  Filed  7-2-93;  8  45  am] 
HUJNO  COOe  (717-01-11 


past  tranwclions  of  av»nu  S«e  the  Financial 
.^cccunnng  Standards  Board  •  Statement  of 
ConcepU  No  8.  Elemsntj  o(  Financiii  SuiemanU, 
ii,5ued  Dacember  1965,  \oium«  2  F»^B  Original 
Proncancani«nL». '^in«  1    1*92 

'  The  mi'iai  liability  to  tae  recorded  (ball  not 
contain  any  wtimate  of  fururfl  mfUtioa.  Idoally,  the 
habilitv  »bould  be  etumalnd  by  prtidjcting  actual 
cjuh  flows  (which  will  mclurte  .ijtu.'e  InilatioD)  and 
'hen  discounting  such  cash  f.cwi  to  pr«»ent  value 
tAro'.igh  a»e  of  an  appropnate  '..Tterwt  rata  (such  a* 
the  uuiiry  I  LncrwnsntaJ  borrowina  i^tp)  Hi:w9vsr 
in  vmw  of  the  ipeeiiative  nat'irs  if  ••timatas  for 
furu.'s  inf.ation  ratea  and  the  £»rl  '.^at  i  jilhc  ;» 
porti..)r,  of  the  duro'jjil  rale  w-iuli  be  ^r.adi-  i.  of 
.<n  an;;cip.aled  inflation  rale  u  w^ti:.  <ti« 
Commisiion  does  not  believe  tiial  F.n-*n(  lal 
r°p<.irtinsi  would  be  appreciably  improvna  through 
luth  in  exercise  in  th.i  particujir  mslance. 

•The  Sp«ciai  Instructions  for  Lurrwnt  and 
.\ccniecl  Liabilitiaa  coniame*!  m  !h»  Cx-mmiasion's 
USof.f.  provide*,  in  pan.  that 

Currant  and  accTMed  habilitiea  are  those 
nblijianons  which  have  either  tnarurerf  or  which 
bflcom*  due  within  one  year  from  the  date  thereof. 

18  CFK  part  101,  text  following  .Account  226 


(Docket  No  ER93-49^-000i 

Northarn  Electric  Power  Co.,  L.P.; 
Issuance  of  Order 

June  29.  1993. 

On  March  26.  1993,  Northern  Electric 
Power  Company,  L.P.  (Northern 
Electric)  submitted  for  filing  with  the 
Commission  an  agreement  and  an 
amendment  for  the  sale  of  electric 
power  and  energy  produced  by  the 
Hudson  Falls  Hydroelectric  Pro)Mci  to 
Niagara  Mohawk  Power  Corporation.  On 
May  25. 1993,  Northern  Electric  filed  a 
second  amendment  to  the  agreement 
revising  Northern  Elertncs  rates  to 
reflect  the  state  approved  avoided  cost 
Northern  Electric  also  requested  waiver 
of  various  Commission  regulations  In 
particular,  Northern  Electnc  also 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Northern 
Electric. 

On  June  18. 1993.  pursuant  to 
delegated  authority,  the  Director. 


Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted  tlie 
requests  for  blanket  approval  under  18 
CFR  part  34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  tliis 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Northern  Electric  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NT. 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.211  and 
385.214), 

Absent  a  request  for  hearing  within 
this  period.  Northern  Electric  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  indorser,  surety,  or  other- 
wise in  respect  of  any  security  of 
another  person;  provided  that  said 
issuance  or  assumption  is  for  so.me 
lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  bv  continued 
approval  of  Northern  Electric's 
issuances  of  seairities  or  assum.ptions  of 

liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  luly  19. 
1993. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308,  941  North 
Capitol  Street,  N'E.  Washington,  DC 
20426. 

Uu  D.  Cashell, 
Secivlary. 

[FR  Doc.  93-15793  Filed  7-2-93.  8  45  ami 
BiujNO  cooe  ri7-oi-«< 


'Public  utilitiee  ahould  nipd'x'B.v  ident.fy  m  thK 
DOtat  provided  at  page  122  of  F  rm  l  and  pajjes  1  2- 
13  of  Form  1-F  the  foUowinu  '.V:  Anv  exp>en»e 
aaaoclated  *)>h  tpeciaJ  aaM>sainanti  as  recorded  ir^ 
Account  J18  during  'he  rsfXyrting  year,  [2j  any 
payment  aaiocu led  with  !p«:iai  assessments  that  ii 
made  during  the  r«p'5r*'.r,g  y«ar  and  13'  any  refund 
'.'  1  4i,>eri«!  iiss«>««mrtni  that  is  received  during  the 
reporting  year  frocn  the  fBrtoraJ  government  tjecause 
a  public  utility  has  cnntealed  a  «i)eciaJ  assn«smenl 
or  overpaid  a  special  asjiftumenl 

•See  Revi,»ions  to  I'mfcrm  Syjlems  of  ,\ccounts 
to  AcTouni  for  Mlowancas  Under  the  Clean  Air  Act 
Ameo.lmanii  ^f  \<¥¥3  and  RetpiUtory  AsseU  and 
LiabiJitJe*  and  tr  Form  Nos   1    1-F   2  and  2-A. 
Order  No  552   M  FK  179fl2  (April  7,  1993),  lU 
FERC Statutes  and  Rj^ulations  1  10,967  il993| 

■Ragubtory  Flaxibi'.itv  Act.  Environmental 
StatanMBt.  InformaUon  Collection  Statement.  Public 
Comment  Procedures  and  th?  text  of  the  proposed 
rule. 


[Dock«t  No.  RP91-22»-000] 

Panhandle  Eastern  Pipe  Une  Co., 
Notice  of  Informal  Settlefrwnt 
Conference 

iune  29,  1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  beginning 
Wednesday,  July  7,  1993,  at  1  p.m..  and 
continuing  through  Thursday,  July  8. 
1993  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street,  NE..  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
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settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  13  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Joanne  Leveque  at  f202)  208-5705. 
Lois  D,  Cashell 
SeCTVtjry 
[FR  Doc.  93-15796  Filed  7-2-93;  8;45  am] 

WLUMQ  COOC  «717-ai-*l 

[Docket  No.  CPS3--5C7-OO0] 

Sonat  Marketing  Co.,  Notica  of 
Application 

June  29.  itj-):' 

Take  noiice  tr.a*  on  Tine  22,  1993, 
Sonat  Ma.^keting  Company  (Sonat 
Marketing],  1900  Fifth  .Avenue  North, 
Birmingham,  Alabama  35203,  filed  ;n 
Docket  No.  CP93-507-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  e  limited 
jurisdiction  certificate  of  public 
convenience  and  necessity  authorizing 
to  operate  leased  underground  storage 
capacity,  ail  as  more  fuliy  set  forth  m 
the  application  which  is  on  file  w.th  '.r,.e 
Commission  and  open  to  public 
inspection. 

Speciflcallv.  Sonat  Marketing 
proposes  to  lease  storage  capacity  from 
United  States  Gas  Storage  Company 
(Storage  Company)  in  the  Bamsley 
Storage  Field,  Hopkins  County, 
Kentucky.  Sonat  Marketing  states  that  it 
would  use  the  leased  storage  capacity  to 
balance  its  gas  supply,  enhance  it 
operational  capabilities  and  enable  it  to 
provide  more  ilexible  sales  service  to 
potential  customers, 

Sonat  Marketing  asserts  that  the 
present  operation  of  the  storage  field  is 
ncnjunsdictional  and  that  it  would  not 
provide  any  storage  or  transportation 
service  to  third  parties,  but  would  use 
the  storage  cj^pacity  only  for  its  own 
sales  and  si  pply  functions,  Sonat 
Marketing  requests  thiat  if  the 
C^m.miission  concludes  that  its  use  of 
the  leased  storage  capacity  is 
nonjuriidictionai  Us  applicat.on  be 
dismissed. 

Any  person  desiring  to  bt<  heard  or  to 
make  any  protests  with  reference  to  said 
application  should  on  or  before  July  20, 
1993.  file  with  the  Federal  Energy 
Regiilatory  Commission.  VVashingt-.', 
DC  204  26,  a  mniion  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385  214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ■:»  ^^  r  t    make  the 
protestants  parties  to  ilie  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 


Practice  and  Proced 


..re,  a  hea 


ng  will 


beheld  without  furUier  noiii,e  before  the 
Commiss   n  <>  or  its  designee  on  this 
applicf  •  r   i^  r.o  'notion  to  intervene  is 
filed  Witi'j  r  t'e  •  ne  required  herein,  if 
the  Commi'^'-iCin  en  its  own  review  of 
the  matter  fr.rts  'h.it  a  grant  of  the 
certifcatH  ;s  rec.r-'u  by  the  public 
convenien  "  k:  ;  necessity.  If  a  motion 
for  leave  to  mter.ene  is  timely  filed,  or 
if  Lhe  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
ur.necesscry  for  Sonat  Marketing  to 
sppear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
■FR  Doc  93-15795  Filed  7-2-93;  8:45  am) 
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[Docket  No,  CP93-6t  5--0O0] 

Williston  Basin  Interstate  Pipeiinc 

Company;  Notice  ot  Request  u-ider 
Blanket  Aulhorliatlon 

June  29, 1993. 

Take  notice  that  on  June  25, 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston),  200  North  Third 
Street,  Bismarck,  North  Dakota  58501. 
filed  in  Docket  No.  CP93-515-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(ISCJFR  157.205  and  157.211)  for 
aulhoi'ization  to  construct  and  operate  a 
new  point  of  delivery  to  Montana- 
Dakota  Utilities  Company  (MDU),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-^87-000.  et  al.,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 


Williston  seeks  authorization  to 
construct  and  operate  a  new  delivery 
tap.  metering  station  and  appurtenant 
facilities  in  Jackson  County,  Wyoming 
for  use  in  providing  firm  sales  service  to 
MDU,  an  existing  local  distribution 
company  sales  customer,  under  Rate 
Schedule  G-1.  It  is  indicated  that  the 
proposed  tap  would  be  used  to  effect 
deliveries  to  MDU  to  supply  one 
commercial  and  two  residential 
customers  in  the  Lake  DeSmet  Resort 
Area,  between  Buffalo  and  Sheridan 
Wyoming.  Williston  estimates  a 
maximum  daily  quantity  of  4  Mcf  and 
an  annual  sales  entitlement  quantity  of 
500  Mcf,  both  of  which,  Williston 
contends,  are  within  MDU's  existing 
certificated  sales  entitlements.  Williston 
also  indicates  that  the  installation  of  the 
proposed  facilities  would  have  no 
significant  effect  on  Williston's  peak 
day  or  annual  requirements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385,214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lou  D.  Cashell, 
Secretary. 
[FR  Dcx:.  93-15794  Filed  7-2-93;  8:45  am) 
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During  the  Week  of  June  4  through 
June  11, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
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8  re«ula'ion.s,  ihe  d-i'»>  'if  service  of 
)'ice  IS  dwT.ed  to  he  'lie  da's  of 
.;bi:!':a';on  of  'h;s  No'i-  e  nr  'he  date  of 
■wceip*  by  an  av;j?r:e\ed  pt'-sr^r.  of  actual 


comments  shall  be  :  "d  w!'h  the  Officii 
of  Hearings  and  Apptifiiv  'Vpartment  of 
Energy.  Washington,  I>    :  !' as. 

Director  p/^ice  of  Hearings  and  Appeals. 


L-=^"  OP  Case'  n~'F'vro  "■■  •'■<! 


^'■'■ZE  c>'  Headings  and  Appeals 


Date 


Nam*  arvj  Loca'^o^  of  Apc'icant 


1993         !  Estate  o'  X'-"'^  S    ".rT   «^>...i..-    "N  ... 


,;^r   8    ^'*93 


Mar'e-'^  ^'C'    A-irvg!;,,.''    vA 


.^    a     ':i'jj 


>-^iy-'.Ai'i  Sc'"    *  L>-;Ouei";'-.-i    "•^'^ 


Jun    10.  1993  .. 


M3-    t9   '992 


Arco/Coast  Gas.  Inc.,  Hardin.  KY 

I 

Texaco/Bn<J<g«c«'  "'exaco.  Tacoma,  WA 


Cas«  No. 


LFA-0302 


LFA-0303 


LWA-0001 


RR3C4-63 


RR321-131 


Typ«  of  S^brmssior 


Appeal  of  an  int.vmatMor  Request  Deoial  If  Granted:  T^ie 
May  26.  1993  rreeoorn  of  irformaBon  Request  D«'T4ai 
issued  Dy  t^o  Oak  Ridge  Operatiors  Office  wouid  t>fl 
rescinoed,  and  tt^e  Estate  of  Jofin  S  Hyat  «would  re- 
ceive access  to  ail  enptoyr^ent  records  coricerrung 
Johr  S  Hyatt  incUding  recofds  coocemir-j  his  ex;K)- 
sure  '0  rad«itior 

Apoeai  of  an  information  Request  Denial  If  G'anted  "^t^ 
May  6.  1993  Freedom  of  lnformat)oo  Request  Denial  is- 
sued by  t*->e  AJbuquerque  Field  Office  would  be  re- 
scirxted,  and  Marlene  Flor  would  recewe  access  to  a 
contract  between  Albuquerque  and  3^  University  of 
New  Mexico 

Request  for  heanng  under  CX)E  Contraclor  E'^picyee 
Protection  Program  If  Granted  A  heanng  ur^mr  10 
C  F  R  Pal  708  would  be  hetd  on  the  corripiaint  of  Ron- 
ald Sorn  t^.at  repnsais  were  taken  agamst  him  by  man- 
agement officials  of  L  &  M  Techfxj^ogies,  inc.  af>d 
SarxJia  National  Laboratones,  a  Management  ar>d  Op- 
erating Contractor  tor  the  Department  oi  Enargy,  as  a 
consequence  of  h.s  having  disclosed  safety  concerns  to 
L<iM,  Sandia  and  the  DOE 

Request  tor  Modification/Rescission  m  tf^e  A^co  Returnl 
P'oceeqing  if  Granted:  The  May  6,  '993  Dismissal  Let- 
ter (Case  No  RF304.-e8e5)  issued  to  Coast  Gas,  Irx:, 
would  be  rrxxlifiad  regarding  the  firms  appiicauon  tor 
refund  in  the  Arco  rehjnd  proceeding. 

Request  for  Mod:ficat>ori/'Bescission  In  the  Texaco  Refji->d 
Procee<:iing  if  Granted  The  March  10.  1992  Deasion 
and  O'der  iCase  No  RF321-12)  issued  to  Bridgeport 
Tstaco  would  be  rrvx*,*ied  regarding  the  ftir's  applica- 
tion for  refund  submitted  in  the  Texaco  refund  proceed- 
ing. 


Date  '*: 


6-4.93  thr\j 
6. '•■93     .... 
6,453  thai 
f  -''gs     ... 

5."'S3 

6.R'<33  , 

5,9,'C3 

6.a^3 

6  a93 

6  °.^3 , 

6.a^3 , 

6.9'S3 , 

6. 'j?3      .. 


I  Refund  Appucatcn-  rece 

Nanie  of  refund  proceeding/name  of  refufxj  application 

Attentjc  Richfield  Applications  Received  

Cr\jde  Oil  Refund  Applications  Received 

Gas*a«  Pf  "oieum  Corp  

F  rst  -a  a"9'sit  Corp  

•-1"-$  5«-.  -e  Station - ~ 

'Br.ssc  ^axaco  - 

S'epref  «i,t>e'^*^vi   

►^c-r-^s  'arstx  '"ation  Corp 

A  R   Mead  ws    '  Georgia 

D6»e'^s«  •'-»  ->  .ppiy  Cantor 

K  &  R  :^i  very  lr>c 


,'ED 


Case  Nc 


RF3C4-14059  fh.ru  RF304-14093 

Rr-2 '2-9-735  thru  Rr2^2-S474B 

P-;u9-2 

RC272-203 

RF321-19767 

RF321-1975S 

BF238-92 

PF32l-''&'59 

RFSSl-t 

PF347-6 

RC272-2C'4 
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Office  of  Hearings  and  Appeal* 

ls«uranc«  of  O«c!sion«  and  Ordeft  for 
th«  Week  of  April  12  through  April  16, 
1993 

During  the  week  of  April  12  thTL.Hii 
^.\ir,\  16,  1993  the  derisions  and  ')rd.-trs 
summanzed  below  w^re  i.ssued  with 
rpspect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeais  of  the  Department 
of  Energy.  The  fi)iijw:rg  summary  also 
contains  a  list  of  suhi:nshion.s  that  wer*< 
dismissed  by  the  O^'firo  cf  Hoi  rin;^s  nr.A 
Appeals 

Appeal 

Eugene  Mapif^i.  4':2:'jJ.  U-.\-0276 

Eugene  Maples  filed  an  Appeal  from 
a  denial  of  his  request  for  a  tw  waiver 
by  the  DOE's  Freedom  of  Informal lur: 
and  Privacy  Branch  (the  FOIPB)  In 
considering  the  Appeal,  the  DCjE  found 
that  the  F'OIPB  determ.matiuns  that 
Maples  lacked  the  ability  to  analyze  tlie 
disclosed  information  Bnd  the  means  to 
dis-seminate  the  information  to  the 
public  were  incorrect  under  the 
Freedom  of  Informntiun  Act  The  appeal 
was  therefore  granted  and  the  matter 
remanded  for  further  consideration. 

Implementation  of  Special  Refund 
Procedures 

Permain  Corp  ,  4/15/93,  LEF~00J5 

The  DOE  issued  a  Decision  and  Order 
implementing  prcK^edures  lor  the 
disbursement  cf  510,953,665,  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  Consent  Ordor 
entered  into  with  tiie  Permian 
Corporation  (Permian)  on  June  25,  1982. 
The  DOE  determined  that  the  Permian 
funds  should  be  distrihu'ed  pursuant  to 
Subpart  V.  The  DOE  also  determined 
that  $810,571  of  the  consent  order  fund 
should  \>e  set  aside  for  refunds  to 
customers  that  purr, based  Perir.i.in 
refined  products  during  the  Augu.-.t  19, 
1973  through  January  27,  1981  constant 
order  period.  If  any  funds  remain  after 
meritorious  claims  are  paid  m  the  fast 
sta^^B,  they  will  be  used  for  indirect 
restitution  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restaut:on  Act  of  1986 
(PODRA).  15  U,S  C,A,  4501-^7  (West 
Supp.  1989).  Purchasers  of  regulated 
petroleum  products  from  Penman 
dunng  the  consent  order  period  ir.av  f.;*' 
Applications  for  Refund  from  the 
Permian  consent  order  fund. 
Applications  for  Refund  from  the 
Penr.ian  refined  product  pool  must  U- 


postmarked  bv  Mny  2,  1994. 
.\ppiu;a!iaiis  f;  r  ;  rude  oil  refunds  must 
be  rwceived  hv  Ii;re  30,  1994. 
Instructicns  for  the  completion  of 
refund  applications  are  set  forth  in  the 
Dfi  ;Sion 

F    ' ''HP  Oil  and  Gas  Co..  Et  al.  and  Ball 
Mirketing,  Inc..  Et  al..  4/16/93. 
II:F^'>04  1  ond  LEF-0043 
7:.ti  D'JE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $30,343.  plus  accrued 
interest,  in  alleged  overcharges  obtained 
from  Richome  Oil  and  Gas  Company. 
Herrmann  Energy.  Jerome  B.  Herrmann. 
Richard  P  Herrmann.  Kevin  Herrmann. 
4:  i  ^'rtT  ifi-.  Herrmann  (Case  No.  LEF- 
i  u41;  ,.Ki   fonie)  and  $798,714.49,  plus 
accrued  interest,  in  alleged  overcharges 
from  Ball  Marketing  Inc..  Charles  Goss, 
Baker  R  Littlefield  and  Robert  L. 
McAdam.s  fCjise  No  LEF-0043)  (Ball). 
These  funds  were  remitted  by  Richome 
and  Ball  to  the  DOE  to  settle  possible 
pricing  violations  with  respect  to  sales 
of  crude  oil.  The  DOE  determined  that 
these  funds  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  cf  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 
Under  that  policy,  crude  oil  overcharge 
monies  are  divided  among  the  states 
(40%).  federal  government  (40%).  and 
injured  purchasers  of  refined  products 
(20%).  Accordingly,  Applications  for 
Refund  will  be  accepted  from  any  party 
who  purchased  controlled  refined 
petroleum  products  during  the  period  of 
price  controls.  The  specific  information 
to  be  included  in  applications  for  crude 
oil  refunds,  which  must  be  submitted  by 
June  30, 1994.  is  included  in  the 
DecL^ion  Any  party  who  has  previously 
filed  an  Application  for  Refund  in  the 
crude  oil  proceedings  will  be  deemed  to 
have  filed  an  application  in  these 
proceedincs. 

Refund  Apphcatiuns 

Gulf  Oil  Corp./FoTt  Bend  County 
Precinct,  4/12/93,  RF300-21732 
The  EXDE  has  issued  a  Decision  and 
Order  concerning  an  Application  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
This  Application,  which  was 
postmarked  March  17,  1993,  was  filed 
directly  by  the  applicant  after  the  Gulf 
proceeding  deadline  of  March  1, 1993. 
Accordingly,  the  Application  for  Refund 
was  dismi.<vsed. 

Gulf  0:1  Corp'    .Ve  w  Bedford  Municipal 
Airport.  4'12'93.  BF30O-21722 
The  IX)E  has  issued  a  Decision  and 
Order  concerning  an  Application  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 


This  Application,  which  was 
postmarked  March  9.  1993,  was  filed  by 
the  private  filing  service  of  Wilson, 
Keller  k  Associates,  Inc.  after  the  Gulf 
proceeding  deadline  of  March  1.  1993. 
Accordingly,  the  Application  for  Refund 
was  dismissed. 

Gulf  Oil  Corp./Piney  Branch  Gulf,  4/13/ 
93.  RF300-21727 
The  EXDE  has  issued  a  Decision  and 
Order  concerning  an  Application  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
This  Application,  which  was  dated 
March  9. 1993.  was  filed  by  the  private 
filing  service  of  Wilson,  Keller  & 
Associates,  Inc.  after  the  Gulf 
proceeding  deadline  of  March  I.  1993. 
Accordingly,  the  Application  for  Refund 
was  dismissed. 

Cu//Oj7  Corp./Wilcox  Oil  Co.,  Inc..  4/ 
12/93,  RF300~8768 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Wilcox  Oil 
Co.,  Inc.  In  its  Application  for  Refund, 
Wilcox  Oil  was  claiming  a  refund  based 
upon  purchases  of  Gulf  petroleum 
products  made  by  a  Gulf  distributorship 
that  Wilcox  Oil  purchased  in  1982.  The 
Application  for  Refund  was  denied 
because  Wilcox  Oil  purchased  only  the 
assets  of  the  distributorship,  not  its 
corporate  stock,  end  the  purchase 
agreement  did  not  mention  potential 
refunds  as  being  one  of  the  assets  which 
was  transferred  in  the  sale. 

Gulf  Oil  Coq). /Winston  Bresett,  New 
York  Telephone.  4/13/93.  RF300- 
21729  and  RF300-21 730 

The  DOE  has  issued  •  Decision  and 
Order  concerning  two  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
These  applications,  which  were  both 
postmarked  March  20, 1993,  were  filed 
by  the  private  filing  service  of  Resource 
Refunds,  Inc.  after  the  Gulf  proceeding 
deadline  of  March  1, 1993.  Accordingly, 
both  Applications  for  Refund  were 
dismissed. 

Oregon  Department  of  Transportation 
Oregon  Department  of  General 
Senices,  4/15/93,  Rf 272-64040 
and  EF272-67563 
The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  the  Oregon  Department  of 
Transportation  and  the  Oregon 
Department  of  General  Services  in  the 
Subpart  V  crude  oil  refund  proceeding. 
The  Applications  were  based  on 
purchases  of  refined  petroleum  products 
for  transportation,  heating,  and  road 
surfacing.  The  Applications  did  not 
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include  purt  bases  by  counties. 
munic;naii*;es.  or  school  distn..:ts  The 
total  volume  approved  in  the  Decision 
and  Order  ;s  55,538,694  gallons  and  'h*" 
total  refund  grajitect  is  $50,831 
Texaco  Inc  /Perry  North  Main  Texaco, 
4/12/93   BF321-5954 
The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
conremin^  an  .Application  for  Refund 
filed  bv  Energy  Remands.  Ijic.  (ERI)  on 
behalf  of  Perry  North  Main  Texaco.  That 
application  sought  a  refund  based  upon 
purchases  of  approximately  7,100,000 
gallons  of  Texaco  products  during  the 
entire  March  1973"  through  January  1981 
refund  period.  However,  W.M.  Perry. 
the  owner  of  the  outlet,  had  previously 
received  a  refund  for  the  same  station  in 
•h*^  "If  refund  proceeding.  The  Gulf 
app  .L  3-  on  was  also  filed  through  ERI 
and  was  for  Gulf  purchases  made 
between  March  1973  and  mid-1980. 
Certain  puixJiase  schedules  and  other 
documents  submitted  m  the  Texaco 
proceeding  were  altered  to  change  the 


name  of  the  supplier  from  "Gulf  to 
Texaco." 

Based  upon  these  considerations,  the 
DOE  found  that  the  refund  application 
was  fraudulent.  TheDOF  noted  that 
because  ERI  filed  both  the  Gulf  and  the 
Texaco  applications,  it  could  not  claim 
to  have  innocently  relied  upon 
information  supplied  by  the  applicant 
In  any  event,  the  DOE  noted  thjt 
representatives  of  applicants  are 
responsible  for  the  accuracy  of  the 
information  that  they  file  with  DOE. 
Furthermore,  the  DOE  found  that  FRI 
either  knew  or  should  have  knov^-n  of 
the  alteration  of  documents  submitted 
with  the  application.  Accordingly,  tt^e 
DOE  denied  the  refund  application.  In 
addition,  the  DOE  directed  both  Mr 
Perry  and  ERI  to  submit  statements 
explaining  their  role  in  the  fraudulent 
filing.  The  DOE  suspended  processing 
of  all  refund  applications  filed  by  ERI 
and  stated  that  if  a  satisfactory 
explanation  is  not  received  from  ERI. 
sanctions  may  be  imposed. 


Texaco  Inc./Rpynolds  Electrical  & 
Engineering  Co  .  Inc.,  4/14/93, 
RF321-W738 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  denying  an 
Application  for  Rehind  that  was  filed  by 
Re>Tiolds  Electrical  &  Engineering  Co., 
Inc.  (ReN-nolds)  in  the  Texaco  special 
refund  proceeding  The  DOE  found  that 
Reyriolds  was  not  injured  by  Texaco  s 
pricing  practices  because  all  of  the 
appUcanfs  Texaco  purchases  were 
made  pursuant  to  a  contract  with  the 
DCjE  under  which  Reynolds  was 
reimbursed  for  6.1  of  its  energy  related 
expenditures. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and  orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


RF2':'2-91605 
RC272-189 
Rr304-137ei 
RF3O4-12920 
-90517 
RF272-91508 
RF272-80O07 


A.  K.  Tone  et  al  

Alien  &  Eunice  Rude  

Atlantic  Richfield  Company /Dayton  Plaza  Service  Center 

Atlantic  Richfield  Q-rpany/Zink's  ARco  et  al  J^P2:2 

Carlisle  School  et  ai  

Don  Tribble  et  al  

Dunnesbuig  Central  School  et  al " Rr272-l9l 

EI  Dupont  de  Nemours  *  Co 

Enron  Corp  'Coastal  States  Trading.  Inc  

Enron  Corp   Kraegeis   ir.c      

Francis  V.  Macioce  ef  al     

Gulf  Oil  Corporator.  .*Lmherst  Gulf  Service  Center  et  al 

Gu:f  Oi!  Corporat.or.  A.-.i"-5on's  Gulf  et  al  

Gulf  Oil  Corpora'. or.,  C^icq 

.McGeor^p  f>,n trac* : ng  Co. ,  Inc  - ^J^^ ', ^ 

Monfnrt  of  C/Oiorado.  Inc  " 

New  Miami  Local  Sch  Dist.  et  al  

Newport  Yellow  Cab  Qjmpany 

pTr)p.''erstown-LvT;don  C  U..S.D.  3  et  al 

RiGc:e  Si.hool  District  »  70  et  al 

Sir..'..h-Srieppaj-::  Crjr.crete  Go  

Some.'-set  Sch'wi  D.^mct  et  aJ  

Te'-.at.o  [nc'Bii.  Goetz  Texaco  

Tfxaro  Inc. 'Branch  Fuel  Company  et  al 


T-^xaco  Inc 

Texaco  Inc 

Texacc  inc 

Tetac;  L"c 

Texaco  ir.c 

Texaco  Inr 

Town  of  Preiton  et  al 

We5tside  Cjb  Company 


RF340-179 
Rn40-70 
RF272-91405 
RF30O-16533 
RF300-18159 
,  .,~,«fi«n  RF30O-17308 

'±^^^'°° ::::::::::::::::::i": RF272-14907 

186 
RF2^ 2-80603 
RC272-187 
RF272-87049 
RF272-fil251 
RC272-185 
RF27?-«0301 
RF321-19691 
RF321-16900 
RF321-15i23 
21-19690 
RR321-120 
RF321-2746 
RF321-10842 

A-'st  Gouege  Texaco  et  al RF272-'^^^" 


Cowboy  Oi!  Company  et  al  ~ '^i,' 

Har.and  Hauck  Oil  Co ^^^ 

L -Dum  Texaco    ' 

^eT'jr'ur-  Marketen,  Inc.  et  al •'••~- - •• 

>^n  C>»rman  Service  Station  et  al ' 


RC272- 


91311 
188 


04/16/93 
04/15/93 

04/16'93 

04/14/93 

04/16/93 

04/14/93 

04/15.'93 

04/14/93 

04/16/93 

04/15/93 

04/14/93 

04/12/93 

04/15/93 

04/15/93 

04/14/93 

04/13/93 

04/13/93 

04/14/93 

04/16/93 

04/12/93 

04/13/93 

04/15/93 

04/13/93 

04/16/93 

04/16/93 

04/14/93 

04/15/93 

04/15/93 

04/14/93 

04/16/93 

04/14/93 

04/14/93 


Dismissals 

The  following  submissions  were 

dismissed: 


H»r-s 


Case  No. 


UMI 


Betgi'sOe  Eiementar*  »44        ;  RF2  72  ^87761 

3est  Products  Co.,  inc =IF  30^5*411 

Can  Di  MK:he.e RF304-2C25 

C.tv  o«  Mcorestown  I  RF272-64Cm»7 


Name 

Case  Ho. 

CounN  cA  Hutchinson 

RF272-91201 

Davenport  ft  Son  Texaco  .... 
De  Fotre  ft  De  Fotre  Enter- 
prises 

Q-aftaj-^  s  Service  Station  ... 
Haci<8nsac»  Wate-         

f-iiif^r^G  S  '. 5>J^ 

RF321 -18954 
RF300-t6851 

PF30O-16823 
RF30O-165'6 
RF300-17525 

Hii!  Service  Station 

RF300-16739 

Name 

Case  No. 

iimhr's  '^ali  Service     

RF30O-16998 

John  C   Vo<k   

RF272-91857 

M  S  A  D   #15      

RF272-91178 

Marsnall's  Country  Store 

Melvin  T  Hester 

Nance's  Gulf   

RF30a-16959 
RF30O-15148 
RF300-16795 

New  Mexico  Transoortatioo 
DRF272-89147. 
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04.  16/93 

M/15/93 

04/16/93 

04/14/93 

04/16/93 

04/14/93 

04/15/93 

04/14/93 

04/16/93 

04/15/93 

04/14/93 

04/12/93 

04/15/93 

04/15/93 

04/14/93 

04/13/93 

04/13/93 

04/14/93 

04/16/93 

04/12/93 

04/13/93 

04/15/93 

04/13/93 

04/16/93 

04/16/93 

04/14/93 

04/15/93 

04/15/93 

04/14/93 

04/16/93 

04/14/93 

04/14/93 


Case  No. 

300-16998 
272-91857 
272-91178 
300-16959 
300-15148 
300-16785 


f4sn« 

Nothivest     Catholic     High 

School 

Petes  Guff     

Polkton  Gutf 

Potest  Indepeodsnt  School 

Ostnd, 

Pyie  A'estgate  Texaco  

Rons  Quit  «._.„..« 

SiOLfl  Grocery  

Williams'  Gutt  


Cas6  No 


RF272 -90845 

RF300-165'3 
RF300-167C1 
RF272-916€1 

RF321-6S02 

RF300-16743 

RF300-1695€ 

RF300-16704 


Copies  of  the  full  text  of  these 

dfcT.isions  and  orders  are  available  in  the 
Public  Refert?nce  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forestall  Building.  1000  Ijidependence 
Avenue.  SW..  Washington.  DC  20585, 
Monday  through  F.nday.  between  the 
hoiirs  of  1  p  m.  and  5  p.m.,  except 
federal  holidays.  They  ar«  also  avaiiabie 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Datpd  June  28,  1993. 
Thomas  L  Wieker, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 
.PR  Dix;.  93-15889  Filed  7-2-93;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  May  3  Through 
May?,  1993 

During  the  week  of  May  3  through 
May  7,  1993,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy,  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeal 

Energy  Products.  Iryc  ,  5/3/93.  LFA-0281 
Energy  Products,  Inc,  filed  an  Appeal 
from  a  determination  i.ssued  tn  it  bv  the 
Oak  Rjdge  Field  Office  of  the 
Department  of  Energy  (DOE)  in  response 
to  a  Request  for  Information  submitted 
under  the  Freedom  of  Information  Ad 
(FOIA).  In  considering  the  Appeal,  the 
DOE  found  that  Oak  Ridge  National 
Laboratory  had  performed  an  adequate 
search  which  uncovered  no  documents 
revealing  the  identity  of  Substance  "S" 
in  a  report  investigating  certain 
properties  of  a  class  of  building 
materials  entitled  "Preliminary 
Evaluation  of  Radiation  Control 
Coatings  For  Energy  Conservation  in 
Buildings."  The  report  had  been 
prepared  by  Robert  VV.  Anderson  and 


Associates,  Inc.  a  subcontractor  to 
Martin  Manetta  Energy  Svstems,  Inc.. 
the  prime  contractor  for  the  DOE  at  Oait 
Ridge  National  Laboratory.  The  DOE  did 
determine,  however,  that  the  Building 
Systems  Division  of  the  Office  of 
Building  Energy  Researcn  in  the  Office 
of  Conservation  and  Renewable  Energy 
at  the  DOE  Headquarters  in  Washington, 
DC  also  reviewed  the  report  and  could 
have  responsive  documents. 
Accordingly,  the  Appeal  was  denied  in 
part,  granted  in  part,  and  remanded  to 
the  Freedom  of  information  and  Privacy 
Branch  et  LK)E  Headquarttfrs  to 
determine  whicii  other  branches  of  the 
DOE,  if  any,  may  have  responsive 
documents,  and  to  have  those  branches 
initiate  a  search  for  any  such 
documents. 

Impiemenlatirin  of  Sp*^  lal  Refund 
Procedures 

Whitaker  Oil  Company.  5/6/93.  LEF- 

0052 
The  DOE  issued  a  Decision  and  Order 

setting  forth  refund  procedures  to 
distribute  $302,541,89  plus  interest. 
received  as  s  result  of  an  Agreed 
Judgment  between  Whitaker  Oil 
Company  and  the  EXDE.  The  Decision 
sets  forth  refund  application  procedures 
for  customers  who  purchased  diesel 
fuel,  kerosene,  and  toluene  from 
Whitaker  dunng  the  period  from 
November  1973  througii  M,irch  1974 
and  xylene  from  November  1973 
through  January  1974  Specific 
information  regarding  the  data  to  be 
included  in  refund  applications  is 
discussed  in  the  Decision. 

Refund  Applications 

Gulf  Oil  Corp. /Perry  N'ort/i  :>1ain  Gulf.  5/ 
7  93,  RF40~37]l 
On  September  17,  1986,  the  DOE 
issued  a  Decision  and  Order  m  the  first 
Gulf  Oil  Corp,  refund  proceeding 
concerning  an  Application  for  Rehmd 
filed  by  Perry  North  Main  Gulf  The 
amount  of  that  refund  was  based  uprn 
a  purchase  schedule  prepared  bv  Walter 
Perry,  the  owner  of  the  retail  cutlet,  Mr 
Perry  subsequently  filed  an  apphcation 
in  the  Texaco  Inc,  refund  proceeding. 
The  purchase  schedule  that  he 
submitted  in  the  Texaco  pro("i?ediPg  was 
essentially  the  same  as  the  schedule  he 
submitted'  in  the  Gulf-I  proceeding 
When  asked  to  clarify  who  his  supplier 
was,  Mr.  Perry  stated  that  he  otHamed 
product  from  both  Gulf  and  Texaro  and 
that  the  purchase  schedules  he 
submitted  included  products  from  both 
suppliers.  Consequently,  produd  that 
Mr,  Perry  obtained  from  Texaco  was 
included  in  the  calculation  of  his  Gulf 
refimd  Accordingly,  the  DOE  found 


'\.<i'  M'   Ti-"'\  ;,;"'i  rw,e:v»"d  a  rv*„..'\d  in 
i;ie  Gi/.f  prtK  nf'„;,,iig  ;;i8t  wtis  larger  ifian 
that  to  which  tie  was  entitled.  The  DOE 
directed  Mr  ?f-"-\  li  Ft^-igr  Refunds, 
Inc.,  the  repr-  s. :   n    ,  I  agh  which 

Mr.  Perry  filed  his  application,  to  repay, 
with  interest,  that  portion  of  the  Gulf-I 
refund  attributable  to  purchases  mads 
from  Texcaco. 

Shell  Oil  Company  Pamgas,  Inc.  RF31S- 
7493,  Vangas.  Inc.  RF3 15-7494; 
Suburban  Propane  Gas  Corp. 
RF31 5-7495:  Petrolane 
Incorporated.  5/3/93.  RF3 15-9222 

The  EXDE  i&sued  a  Dedsion  and  Order 
granting,  in  part,  the  Application  for 
Refund  filed  in  the  Shell  Oil  Company 
special  refund  proceeding  by  Petrolane 
Incorporated  (Petrolane).  TTie  DOE 
granted  Petrolane  a  full  volumetric 
refund  for  its  own  Shell  purchases 
based  up>on  the  firm's  competitive 
disadvantage  analysis.  The  DOE 
rejected,  however,  the  firm's  claims 
based  upon  purchases  made  by  three 
affiliated  firms  which  Petrolane 
acquired  after  the  refund  period  because 
Petrolane  did  not  present  evidence 
necessary  to  prove  injury  for  the 
affiliates'  purchases  and  was  not 
entitled  to  a  presumption  of  injury 
refund  for  any  additional  purchases.  For 
similar  reasons,  the  DOE  aenied  three 
applications  filed  by  Quantum  Chemical 
Corporation  (Quantum)  on  behalf  of 
Pargas,  Inc.  (Pargas).  Vangas.  Inr 
(Vgngas),  and  Suburban  Propaie  ( .nb 
Corp.  (Suburban).  Because  Quantum 
and  Petrolane  are  affiliated  and  the 
operations  of  Suburban  and  Petrolane 
are  interviewed,  the  DOE  considered  the 
four  applications  together  to  determine 
;hp  t  >tal  refund  amount.  As  Petrolane 
was  granted  a  refund  of  $83,436 
(comprised  of  $56,175  principal  and 
$27,261  interest),  the  DOE  denied 
additional  presumption  refunds  to 
Quantum  for  Shell  purchases  made  by 
Faneas  \angas.  and  Suburban. 

Tpxaro  Inc./Leland  Eckman.  5/4/93, 
RF321-19715 

The  DOE  issued  a  Supplemental 
Order  to  notify  a  refund  granted  to 
Uland  Eckman  (Case  No.  RF321-7103) 
in  Texaco  Inc./Corrigan  Texaco  Service, 
Case  Nos  RF321-7100  et  al.  (May  9. 
1991]  Spetifically,  the  DOE  determined 
that  the  factual  basis  underlying  the 
approval  of  Mr  Eckman 's  refund  in  the 
May  9,  1991  Deasion  and  Order  was 
inaccurate.  Since  the  refund  had  been 
disbursed  to  LeIand  Eckman,  the  DOE 
required  Mr.  Eckman  to  remit  to  the 
DOE  the  sum  of  $832  ($763  incorrectly 
granted  and  $69  interest). 
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Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 


Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Alden  Central  School  et.  al  ~ - RF2'?-«W05 

Atlantic  Richfield  Company/Coolidge  Square  Service  Stat.  et.  al RF 304-1383 

Atlantic  Richfield  Company/K4B  Service  Station RR304-59 

Atlantic  Richfield  Company/  Ralston  Purina  Company  et.  al  RF304-1 2<i75 

Atlantic  Richfield  Company/Seal  Beach  Arco  Service  et.  al  RF304«1 3795 

Atlantic  Richfield  Company/Timonium  Atlantic  et.  at RF304-1 381 2 

Chesterfield  School  District  et.  al  ~ RF272-804a6 

City  of  Longmont  RF2:'2-83315 

Town  of  Marblehead RF272-83352 

Cith  of  Revere : RF272-B3485 

City  of  Morgan  Hill RF272-83514 

City  of  Paris  RF272-fl3313 

Village  of  Crestwood RF272-83573 

Village  of  Whitefish  Bay R^72-«3S93 

Ritz\i!le  School  District  RF272-92122 

Getty  Oil  Company/  SOS.  Oil  Corporation RF265-2300 

Gouvemeur  Centra!  School  et.  al - RF272-84340 

Gulf  Oil  Corporation/Central  Solvents  &  Chemicals  Co.  et.  al  RF30<<-ia546 

Gulf  Oil  Corporation/Hinds  Gulf RF30O-2 1 7  36 

Gulf  Oil  Corporation/)  H.  Rose  Truck  Lines,  Inc RF3(X>-1 2905 

Gulf  Oil  Corporation/Larcon  Petroleum  Company RF30O-l68''4 

Gulf  Oil  Corporation/Mohawk  Rubber  Company  RF3rK>-21737 

Gulf  Oil  Corporation/Stadium  Service  Center,  Inc RF3(jO-i  7909 

Reda's  Service  Station,  Inc RF300-1 7923 

R4I  Service  Station.  Inc RF30O-17924 

Joplin  School  Dist.  R-VllI  et.  al  RF272-fli960 

Maple  Dale-Indian  Hill  School  District  et.  al RF272-8381 5 

Miller  Pipeline  Corp  RF272-77628 

Apex  Bulk  Commodities  RF272-7836 

Murfreesboro  City  Elem.  Sch.  Dist.  et.  al  RF272-78842 

Roane  County  Highway  Dept.  et.  al RF272-91701 

Texaco  Inc./Bobber  Auto/Truck  Plaza  et.  al  RF321-15435 

Texaco  Inc./Carl  May  and  Viola  May  et.  al RF321-16777 

Texaco  Inc./North  Hill  Texaco RF321-19717 

United  Oil  Company RF272-801B8 


05/07/93 

05/06/93 
05/06/93 
05'05/93 
05/04/93 
05/04/93 
05/07/93 
05  03/93 


05 '05/93 


05/03/93 
05/07/93 
05/05/93 
05/05/93 
05/06/93 
05/07/93 
05/06/93 
05/05/93 


05/07/93 
05/05/93 
05/04/93 

05/03/93 
05/03/93 
05/04/93 
05/05/93 

05/04/93 

05/07/93 


Disnussdis 

The  following  submissions  were 
dismissed: 


Name 

50tti  and  Boston  Gulf 

Austin  Nail  

Bcrougn  ol  North 

Catasauqua. 

Borough  of  Pauistwro  

Bruce  Cava  

Carton  County 

City  of  Metropolis  

City  of  Mount  Vernon 

City  of  Vernon  

Coast  Gas,  Inc 

County  of  Panmer 

Dows    ComnKinity    Sc^^xd 

Distnct. 
Early    Independent    Scr>coi 

Dist. 

Eastern  Siera  Unified 

Easton      Co'nrnunrty     Unit 

Scnc>c<  D'S'rc* 

Ernest  ^   jOT'Cs-or.  

Frector  '*d  Scnool  Dtetrlct . 
Ganado  U'-ii-e.:!  Scryx»<  D'S- 

trict  2C 
Gardrer        Cx,-^n        Oo'^s 

Scnoot  Distid  /'2C 
Qodtray  Lse  f-M'C   S':^c•o^ 

Oiatrict  . 


Case  No. 


RF300-11729 
RF272-91867 
RF272-88111 

RF272-88119 

RF304-3354 

RF272-87745 

RF272-88152 

RF272-e8113 

RF272-88199 

RF304-8885 

RF272-87706 

RF272-a7174 

RF272-e8177 

RF272-e8176 
RF272-88174 

RF321-14236" 

RF272-68181 

PC272-88180 

RF272-88173 

RF272-68167 


Name 

Case  No. 

Goodman-Z^rmstrong  Sctxx)l 

RF272-88166 

District. 

Hagar's  Taxaoo 

RF32 1-1 0-605 

Ivan  Sand 

RF272-91893 

James  River  Corporation  .... 

RF304-13677 

Jimmy  Wit^ers  Texaco  Sta- 

RF321-10874 

tion. 

John  R.  Veazey 

RF272-91726 

Ken  Parent's  Texaco 

RF321-10912 

Lyie  Kufahl  

RF272-9iei6 

McComas  Truck  Line.  Inc.  .. 

RF272-94297 

Municipality  of  Monroe 

RF?72-8ei58 

f^/s  Texaco  

RF32 1-1530 

Robert  E.  Fitts 

RF272-91849 

Stiepard's  Texaco  

RF321-18331 

Skarrup  Snipping  Corp 

RD272-63fi88 

Sunny  Isle  GuH 

RF30O- 15248 

Talladega  County  Commis- 

RF272-7S':k] 

sion. 

1  Therriault's  Texaco 

RF321-10763 

'  Tire  Tow^  "'exaro  

RF321-10908 

Town  of    a  ■-.a  a  

RF272-64252 

Town  of  Pen-ibfoke  Park  

RF272-88116 

Town  of  Post  

RF272-e8145 

Truckstops  o<  America  

RF321-1S439 

Village  of  South  Nyack 

RF272-€7960 

West  Park  Texaco 

RF321-7U2 

Wilbum  Howton 

RF272-91770 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 


Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
ForT-estal  Building.  1000  independence 
.\ venue,  SW.,  Washington,  DC  20,585, 
Monday  through  Friday,  between  the 
hours  of  1  p  m,  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Manai^ement;  Federal  Energy 
Guidelines,  a  con;mertially  published 
loose  leaf  reporter  system. 

Datfd   ;'jn>-  29.  1993. 
George  B.  Breznay, 

Diivctor.  Office  of  Hearings  and  Appeals. 
[FR  D<x    9'-i5fi90  Filed  7-2-93;  8:45  am] 

BfLUNG  CODE  MSO-Q-.-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4675-7] 

Establishment  and  Notice  of  Open 
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ACTION:  Establishment  of  FACA 
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SUMMARY:  As  required  by  section 
(9){a)(2)  of  the  Federal  Advison,- 
Committee  Act  (Pub.  L.  92-463J,  we  are 
giving  notice  of  the  estabiishment  of  the 
Hazardous  Waste  Identification 
Committee.  We  have  determined  that 
estabhshing  th;s  committee  is  in  thft 
public  interest  and  will  assist  the 
Agency  in  performing  its  duties  and 
responsibilities  prescribed  in  the 
Resource  Conservation  and  Recovery 
Act.  This  committee  wu!  continue  the 
work  of  the  dialogue  group  on 
hazardous  waste  identification  that  has 
been  meeting  in  announced,  open, 
public  sessions  since  January  1993. 

Copies  of  the  Committee  Charter  have 
been  fled  witJi  the  appropnate 
committees  of  Congress  and  the  Lbrarv 
of  Congress 

The  Committee  wiu  meet  on  July  2i3- 
21,  1993,  The  Committee's  facilitator 
has  notified  interested  parties  of  the 
meeting  dates.  The  purpose  of  the 
meeting  is  to  finalize  operational 
groundrules  for  committee  operations 
and  to  discuss  issues  relating  to 
regulation  of  ccataminated  media  and 
as  generated  waste.  The  Comimittee 
meeting  is  open  to  the  public  without 
need  for  advance  registration.  The 
public  should  be  advised  that  portions 
of  either  or  both  days  miay  involve  non- 
plenary,  private,  workgroup  sessions. 
DATES:  The  Committee  will  meet  on  July 
20  and  21  from  9  am.  to  5  p  m,  each 
day. 

ADDRESSES:  The  meeting  will  be  at  the 
Hyatt  Regency  Hotel.  2799  Jeff  Davis 
Highway,  Crvstal  City,  Arlington, 
Virginia  (703)  41&-1234, 
FOR  FURTHER  NFORMATKW  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  should  contact 
William  A.  Ccliins,  Jr.,  Office  of  Solid 
Waste,  OS-333,  Environmental 
Protection  Agency,  Washington,  DC 
20460;  phone  f20'2)  260-4791   Persons 
needing  further  information  on 
procedural  matters  should  call  the 
Committee's  Co- facilitator,  Michael 
Young,  Endispute,  New  Y'ork  Qtv,  (212) 
233-6300. 

SUPPLEMENTARY  INFOft)s!ATX>N: 

I.  Background:  Need  for  the  Committee 

The  committee  will  provide  a  forum 
to  discuss  appropriate  procedures  and 
standards  to  identif>-  and  govern  safe 
management  of  mixtures  and  derivatives 
of  hazardous  waste,  contaminated 
media,  and  remediation  waste  It  is 
hoped  that  a  consensus  on  the  most 
feasible  changes  to  current  regulation 
may  be  possible  but,  at  a  minimum.  EPA 
would  like  to  ensure  that  all  changes  are 
identified  and  thorougiily  evaluated 
The  output  of  the  committee  will  be 


options  for  modifying  regulations  for  the 
1  dent!  float  ion  and  management  of  waste 

regulated  by  RCRA 

III.  Dialogue  Committee  Membership 

The  following  organizations  are 
represented  on  the  committee.  The 
Environmental  Protection  Agency 
considers  this  a  balanced  committee. 

Mf'rr'bers 

Federa'l  C^jvemment 

Enviroronental  Protection  Agency 

.State  Governments 

Oregon  Department  of  Environmental 

Quality 
Minnesota  Pollution  Control  Agency 
Oklahoma 

Induslry 

US  Chamber  of  Commerce 
.American  Iron  and  Steel  Institute 
Chevron  Corporation/American 

Petroleum  Institute 
Dow  Chemical  Corporation/Chemical 

Manufacturers  Association 
General  Electric  Corporation 

Environmental  Groups 

Natural  Resources  Defense  Coimcil 
Environmental  Defense  Fund 

Waste  Treatment  Industry 

Hazardous  Waste  Treatment  Council 

Institute  of  Chemical  Waste 
Management 

rv.  Committee  Procedures 

E  Schedule  (or  the  Committee 

The  EPA  has  currently  set  a  deadline 
of  Ociober  31 ,  1993  for  the  committee  to 
complete  work  on  this  project.  The 
agency  may  terminate  the  activities  of 
the  Committee  if  it  does  not  appear 
likely  to  reach  consensus  or  complete  its 
evaluations  on  a  schedule  that  is 
consistent  with  Agency  goals.  If 
significant  progress  is  being  made,  the 
Agency  may  consider  extending  the 
Ck:to't)er  31,  1993  deadline. 

The  following  procedures  and 
guidelines  will  apply  to  the  Committee 
unless  thev  are  modified  by  the 
Committee  during  the  dialogue  process. 

A  Facilitator 

EPA  will  use  a  neutral  faciUtator.  The 
facilitator  will  not  make 
rec:ommendations  on  substantive 
manners  being  considered  bv  tiie 
committee.  The  faciiitatrirs  role  is  to: 

•  Chair  committee  meetings, 

•  Help  the  process  run  smoothly; 

•  Assist  participants  in  articulating 
their  interests,  identifying  areas  of 
agreement,  and  developing  consensus 
solutions  to  the  problems  that  divide 
them 


B.  Administrative  Support 

The  EPA  will  supply  logistical, 
administrative  and  management 
support.  If  it  is  deemed  necessary  and 
appropriate.  EPA  will  provide  technical 
support  to  the  committee  in  gathering 
and  analyzing  additional  data  or 
information.  The  Office  of  Policy, 
Planning  and  Evaluation,  Consensus 
and  Dispute  Resolution  Program  will 
provide  administrative  support. 

C.  Meetings 

Most  meetings  will  be  held  in  the 
Washington  area  at  the  convenience  of 
the  Committee.  EPA  will  announce 
Committee  meetings  in  the  Federal 
Register  in  accordance  with  FACA. 
Such  meetings  will  be  open  to  the 
public. 

D.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  detailed 
procedures  for  Committee  meetings 
which  they  consider  most  appropriate. 

E.  Record  of  Meetings 

In  accordance  with  FACA's 
requirements,  EPA  will  keep  a  summary 
of  all  Advisory  Committee  meetings. 
These  summaries  and  meeting 
documents,  as  well  as  summaries  of  the 
open  meetings  held  since  January  1993, 
will  be  placed  in  the  administrative 
record  for  Hazardous  Waste 
Identification  and  are  available  through 
the  RCRA  Docket  (F93-HWTP-FFFFF), 
The  docket  is  located  in  room  2616M, 
2nd  Floor  Waterside  Mall,  401  M  Street 
SW.,  Washington,  DC.  It  is  open 
between  8:30  a.m.  and  noon,  and  1:30 
p.m.  until  3:30  p.m.  on  weekdays.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying. 

Dated:  June  30, 1993. 
Qirii  Kirtx. 

Director,  Consensus  and  Dispute  Resolution 
Program. 

[PR  Doc.  93-15860  Filed  7-2-93;  8:45  am] 
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Proposed  Seltierier!'  i, 'ce'  Sectorjo 

7  OC  3  of  1  he  Resource  C .:--  -  M'  '~.  a  1 1  o  n 
and  Recovery  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACiON:  Notice  of  proposed 

aaministrative  settlement  and 

opportunity  for  public  comment 

Summary:  The  U.S.  Environmental 
Protection  Agency  ("EPA")  proposes  \o 


36202 


Federal  Rpnister 


if< 


127  /  Tufsdav,  lulv  6,  1993  /  Notices 


enter  into  an  artmmistra'ive  settlement 
to  resoive  claims  undar  ihe  Solid  Waste 

Disposal  Ad  of  197o,  as  amnn ied  bv  f'ne 
Resource  Conservation  ana  Rfrevnn, 
Act  {  ■RCR>\'  )  Not.ce  is  being 
puSiished  to  inform  the  public  of  the 
proposed  settiwrnent  and  administrative 
record  and  of  ine  opportunity  to 
comment  The  s^^ttiement  is  intended  to 
establish  to  the  actions  that  Rsfse  Air 
}  on;e  B-ije  rr.,.st  take  to  address  the 


irr.inent  and  sub.stantial 
)i  pubic  health  and  the 


UMI 


potential  f-jr 
endani;  ►rrn-':' 
environment  around  th.e  Base.  Reese  Air 
P  jrre  Base  is  !cK/i'ed  approximately 
seven  m:i«s  from  Luhbotk.  Texas. 
DATES:  CoinTients  must  be  provided  on 
or  before  July  19,  1993. 
A">OResSES:  r^-^m.-- "-"its  should  be 
3  id:essed  Vi  ':.-'  i    ^   ii;r.  ."onmental 
P-otection  Agency,  Region  6.  Office  of 
Regional  Counsel.  Multi-Media 
Enforcement  (6C-M),  1445  Ross 
Avenue.  Dallas.  Texas  75202  and  should 
fvfer  to:  In  Re:  Reese  Air  Force  Base, 
Docket  No.  VI- 7 00 3-9 3-01. 
F0«  RJRTMER  mFOaUAnON  cor  ACT:  ^'  <^ 
Environmental  Prnte*-t!.,n  Aeer,:v 
Fek;;::.r.  6.  Hnzar'i'iUs  Waste  .Management 
Division,  RCR,\  Enforcement  Branch, 
Texas  Section,  1445  Ross  .\venue, 
Dallas.  Texas  '5202.  :2:4:  655-6719, 
At'ention   Bohhy  \V;h;a:r.s, 
SUPPt^MewTAPr  WfOfiMATTON:  EPA 
issued  an  Admi-nslrative  Order  On 
Consent  to  Re«se  A-r  Force  Base,  located 
approximately  seven  miles  west  of 
Lubbock.  Texas.  Preliminary 
mvestigati  jns  by  Reese  and  EPA 
indicate  'hat  some  private  water  wells 
near  the  base  are  contaminated  with 
t.-:chloroe'_h\lene  iTCIv],  an  organic 
ccn^ipour.d  topically  used  in  solVfents 
and  dt^c-easers  The  presence  of  the  TCE 
may  be  d.^ngercus  to  human  health  and 
the  environment 

Reese  has  agre^^d  to  undertake  all 
actions  outlined  m  the  Order,  including: 
(1)  Prov.de  a'temative  sources  of  water 
to  affe<^ted  households  and  businesses, 
and  '...'.  conduct  an  extensive 
inves;.ri'''--n  of  the  water  supply  wells 
surroui'dinw  :.he  base. 

This  Order  is  issued  pursuant  to 
EPA's  authority  under  section  7003(a)  of 
the  Resource  Conservation  and 
Recovery  Aa.  42  U  S  C  6973.  In 
keeping  with  this  authority,  EP.-\  Is 
inviting  the  public  to  comm.en!  on  this 
Order 

The  Order  aiid  the  administrati'.e 
record  supporting  the  iso>uance  of  L.he 
Order  will  be  available  for  publ.c  review 
on  Mondays  through  Fridays,  from  830 
am  to  4  30  p.m.,  at  the  library  of  the 
L'.S  Environmental  Protection  .Agency, 
Region  6,  1445  Ross  Avenue,  Dmifls. 
Texas  75202.  The  Order  and  the 


administrative  record  are  also  available 
for  public  review  at  the  Lubbock  City/ 
County  Public  Library,  1306  9th  Street, 
Lubbock,  Texas.  EPA  will  be  accepting 
comments  on  the  Order  until  July  22, 
1993. 

A  copy  of  the  Order  may  be  obtained 
in  person  or  by  mail  from  U.S. 
Environmental  Protection  Agency. 
Region  6,  Hazardous  Waste  Management 
Division,  RCRA  Enforcement  Branch, 
Texas  Section,  1445  Ross  Avenue, 
Dallas.  Texas  75202,  (214)  655-6719, 
Attention:  Bobby  Williams. 

Dated:  June  22, 1993. 
JM  D.  Winkk, 

Acting  Regional  Administrator. 
(FR  Doc  93-15863  Filed  7-2-93;  8:45  am) 
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P'opos*d  [>«  Minimis  Settlement 
Under  Section  I22ig)  o' the 
Comprehensive  E.ivi'onmentai 
Response,  Cor'Creng.atioP  and  Liability 
Act  of  1980(CERCLA) 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  de  minimis 

settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  a  de  minimis 
administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uabihty  Act  of  1980  (CERCLA),  as 
amended,  42  U.S.C.  9622(g).  This 
settlement  is  intended  to  resolve  the 
liability  of  United  Refrigerated  Services, 
Inc.  (URS)  for  the  response  costs 
incurred  and  to  be  incurred  at  tine  29th 
and  Mead  Superfund  Site.  Wichita, 
Kansas. 

DATES:  Written  comments  must  be 
provided  on  or  before  August  5,  1993. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator,  United  States 
Environmental  Protection  Agency, 
Region  VH,  726  Minnesota  Avenue 
Kansas  City,  Kansas  66101  and  shou.d 
refer  to:  In  the  Matter  of  29th  and  Mead 
Site,  Wichita,  Kansas,  United 
Refrigerated  Services,  Inc.,  EPA  Docket 
\-   93-F-0017. 

FOR  FURTHER  INFORMAnOK  CONTACT: 
Belinda  Holmes.  ,Asso(  late  Reg-.jnal 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  Qtv,  Kansas 
66101,(913)551-7714 
SUPPUEMENTARY  Mf  ORUATKM:  The 
proposed  settling  party  is  United 


Refrigerated  Services.  Inc.  (LTIS),  the 
owmer  of  approximatily  14.1  acres  of 
property  that  is  part  of  the  29lh  and 
Mead  Superfund  Site  (the  Si»e).  EPA. 
Lhe  Uni'ed  States  G«oit>gi.  si  Survey  and 
the  Kansas  Departm»^rit  rf  Health  and 
Environment  (KDf'T.l  oevum 
investigating  ground  waU'r 
contamination  at  t!io  Si'e  in  1983  These 
i.cvestigations  revtiaU-d  the  presence  of 
volatile  organic  com;.«0';nds  (VOCs), 
including  thchloroethy'ene  (TCE), 
r  a.'bon  tetrarhlonde  (CCL<),  toluene, 
benzene,  efhylbenzene,  methylene 
chloride,  trans  and/or  cis  1,2- 
dichloroetnylene  vinyl  chloride,  and 
1,1,1-tnchloroethfine  (TC^A),  in  the 
ground  water  at  t'.e  Si'e.  Tt-.e  Site 
encompasses  more  thaii  1440  acres  in  an 
industrial  area  in  the  northern  part  of 
Wichita.  Kansas  The  Site  was  placed  on 
the  National  Priorities  Li3t  on  February 
21,  1990 

KDHE  as.sumed  the  role  of  lead 
agency  at  the  Site  pursuant  to  a 
cooperative  agreement  tetween  EPA 
and  KDidE.  In  19H9,  a  group  of 
potentially  responsible  parties  (PRPs) 
known  as  the  Wichita  North  Industrial 
District  (WNID)  group  signed  an 
agreement  with  KDHE  to  perform  a 
Remedial  Invest  ^,ation  (RJl  'o  determine 
the  nature  and  extent  of  'he 
contamination  at  the  Site  and  a 
F'easibility  Study  ^FSj  to  evaluate  the 
vari.ius  alternatives  for  reme^iial  action. 
The  Rl'FS  is  currently  underway  at  the 
Site.  Earlier  investigations  had  revealttd 
a  highly  concentrated  plume  of 
contamination  arouiid  L':e 
manufacturing  facility  owned  and 
operated  by  Evcon  Industries.  Inc.. 
formerly  owned  and  op^irated  by  The 
Colem.an  Company,  Inc  In  order  to 
address  this  area,  KDFfE  and  EPA 
designated  the  area  the  "Coleman 
Operable  Unit"  and  published  a  Record 
of  Decision  (ROD)  for  \he  Coleman 
Operable  Unit  in  September,  1992, 
whicii  calls  for  the  cr.ntamiinated  ground 
water  to  be  extrac-ted  and  treated  and  for 
the  soil  contamination  at  the  Coleman 
Operable  Unit  to  be  treated  using  soil 
vapor  extraction, 

L'KS  has  operated  a  refrigerated 
storage  warehouse  on  its  property  at 
2707  N.  Mead.  Wichita.  Kansas,  since 
1979.  Soil  samples  from  the  URS 
property  collected  and  analyzed  by  URS 
contained  none  of  the  hazardous 
substances  listed  above  in  any 
detectable  amounts.  In  addition, 
investigations  conducted  by  EPA  and/or 
KDHE  have  demonstrated  that  URS  has 
not  generated,  stored,  treated  or 
disposed  of  any  hazardous  substance 
found  at  the  Site. 

The  proposed  settlement  provides 
access  to  URS'  property  to  EPA,  KDHE 
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and  panies  desun^t«d  by  EPA  or  KDHE 
as  tlieir  n-prp'ientPtives,  contractors  or 
agents,  a^  well  es  t'..  any  other  persons 
perforn-.ir.g  respuiisH  aclions  at  the  Site 
under  EPA's  oversight.  In  addition,  IRS 
has  agreed  !n  rpoiiire  any  lessee  or 
transfer'^e  cf  :;s  property,  a,s  a  term  of 
any  sale,  lease  or  otner  transfer,  to  grant 
access  as  set  forth  above.  Access  to  URS 
property  may  l:>e  needed  for  taking  soil 
or  ground  water  samples  or  install, ng 
ground  water  rxtrartion  or  monitoring 
wells. 

The  proposed  settlement  involves  n„) 
financial  terms;  the  proposed  settling 
part  is  required  only  to  provicie  access 
The  proposed  de  minimis  settlement 
provides  that  EPA  will  covenant  no!  Xc 
sue  URS  for  response  costs  at  the  Sitr" 
or  for  injunctive  relief  pursuant  to 
sections  106  and  107  of  CERCI-*.  ani 
Section  7003  of  the  Resource 
Conservation  and  Recoverv  Act  of  1980, 
as  amended  (RCRA).  42  US  C  6973 
The  proposed  settlement  contains  a 
reopener  clause  which  nullifies  the 
covenant  not  to  sue  if  any  information 
becomes  kncuTi  to  EPA  that  indicates 
that  LT^S  (1)  Conducted  or  permitted 
the  generation,  transportation,  storage, 
treatment  or  disposal  of  any  hazardous 
substance  at  the  Site;  (2)  contributed  to 
a  release  or  threat  of  release  of  a 
hazardous  substance  at  the  Site  through 
any  act  or  omission;  or  (3)  tiiat  URS  no 
longer  meets  the  criteria  for  a  de 
minimis  settlement  set  forth  in  section 
122(g)(1)(B)  of  CERCLA.  42  US.C, 
9622(g)(1)(b). 

Dated:  June  14, 1993. 
Carl  M.  Walter, 

A  rting  Regional  Administrator. 

;FR  Doc.  93-15872  Filed  7-2-93;  8:4,S  am] 
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FEDER/VL  COMMUNICATIONS 
COMMlSSiON 

[Raport  he   19 SO] 

Petitiors  fo,'  P)>co"sideratlon  of 
Actions  In  Riiiprraking  Proceedings 

June  29,  1993, 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1  429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  m 
room  239.  1919  fvi  Street.  NW, 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  July  21, 
1993,  See  §  1.4rb)(ll  of  the 
Commission  s  ruias  (47  CFR  1.4(b)(1)). 


Replies  to  an  opposition  must  be  filed 
wthin  10  days  after  the  time  for  filing 
oppnsM.nns  has  expired. 
SUBJECT:  Implementation  of  Sections  of 
the  C^ble  Television  Consumer 
Protection  and  Competition  Act  of 
1992— Rate  Regulation.  (MM  Docket  No. 

4  2-2Hft; 
N  imber  of  Petitions  filed;  53. 

Ft>'let*il  Cnmrnunications  CommissioD. 

H  ijUaiB  y   (,  .«!on. 

Acting  Secretary. 

FRDoc  Q^-1Sfl2ft  Filed  7-2-93;  8:45  am) 


FEDERAL  MARITIME  COMMISSION 

Port  of  hiaw  Orle8na'>4ooge*'e'-'t  ■  JSA) 
inc  :  Notic«  of  Agre«meni,si  f":;ed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572,603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  bf»iuw'. 

Agreement  No    224-200780. 

Title:  Port  of  N*  .*  Orleans/Hoogewerff 
(USA),  Inc.  Project  Cargo  Shipper's 
Agreement. 

Parties: 

The  Port  of  New  Orleans  (Port) 

Hoogewerff  (USA).  Inc, 

Filing  Party:  Joseph  W,  Fritz,  Jr..  Staff 
Attorney.  Board  of  Commissioners,  of 
tne  Port  of  New  Orleans,  P.O.  Box 
60046,  New  Orleans,  Louisiana  70160. 

Svnnpsis:  The  Agreement  establishes 
8  w  harfage  rate  of  SO. 85  per  short  ton  for 
approximately  9,300  tons  of  cargo. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  Jun"  2Q  1993. 

Secretary. 

rPB  rw^  01-1  ■;785  Filed  7-2-93;  8:45  am) 


The  MCl,j>^MM  Sp«c«  C,'-.a  '"^ 
Agre«rnePt  i;--  tne  ^a'  f'ijs!--  J  S 
P  a  c  1 1 1  c  N  o  fl  h  w  c>  8  •  ^"  •  s  0  *'  e    N  o  t  ^  •: :  e  -c ' 
,A,greeaien>' K    Fsie'C 

The  i-eaerai  Maniime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  217-011378-002 

Title:  The  MOIVHMM  Space  Charter 
Agreement  in  the  Far  East-U.S.  Pacific 
Northwest  Trades. 

Parties: 

Mitsui  O.S.K,  Lines.  Ltd., 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
adds  Kawasaki  Kisen  Kaisha,  Ltd.  as  a 
party  to  the  Agreement.  It  also  changes 
the  name  of  the  Agreement  to  The  KL, 
MOL  and  HMM  Space  Charter 
Agreement  in  the  Far  East-U.S.  Pacific 
Northwest  Trades. 

Agreement  No.:  224-200781. 

Title:  Port  of  New  York  and  New 
Jersey/Italia  di  Navigazione  SPA 
Container  Incentive  Agreement, 

Parties: 

The  Port  Authority  of  New  York  and 
New  Jersey  ("Port"). 

Italia  di  Navigazione  SPA  ("Italia"). 

Synopsis:  The  Agreement  provides 
that  the  Port  will  pay  Italia  a  container 
incentive  of  $20.00  for  each  import 
container  and  $40,00  for  each  export 
container  moved  through  the  Port's 
marine  terminals  during  calendar  year 
1993.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  port. 

Agreement  No.:  224-200782. 

Titye;  Port  of  New  York  and  New 
Jersey /Hanjin,  Shipping  Container 
Incentive  Agreement. 
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Parties 

The  Port  Authority  of  New  York  and 
New  Jersey  ("Port  '), 

Haniin  Shipping  ("Hanjin"). 

S\nap<i:s  The  Ag'wment  provides 
that  the  Port  will  pay  Hanjin  a  container 
mctnuvB  of  $20  OG  for  each  import 
C'jnta;ne.-  ar.d  $40, PO  for  each  export 
container  .Toved  thro'-igh  the  Port's 
rr.ar.ne  terminals  dunng  calendar  year 
:  193,  provided  each  container  is 
sh'pped  by  rail  to  or  from  points  rror*? 
ihin  260  miles  from  the  port. 

Agivenent  So    224-200783 

Title  Per*  '-f  Nt'w  York  and  New 
ler^e;,  'NYK  Lir,>i.  Contdiner  In.  entive 
Agreement. 

Fsinies 

The  Fort  Authority  of  New  Yjrk  and 
New  Jersey  ("Port"), 

hiYY.  Line  (Nort.h  A.T.enr^)  Inc. 
(••NTK"], 

Synopsis  The  Agre<^ment  provides 
nat  the  Port  will  pay  N'tK  a  container 
:n:r-nt:ve  of  $20  00  for  each  import 
.cntamer  and  $40  GO  for  each  exp.r.r' 
container  moved  through  the  F  jrt.  s 
marine  terminals  dunng  calendar  year 
1  v}3.  provided  each  container  is 
shipped  by  rai!  to  or  from  pour.s  more 
than  250  miles  from  the  port, 

3y  Order  of  thfl  Federal  Mar.time 
C'j'.r.rr.Kssion. 

Ds'ed:  lune  29   l"i92  I 

!(j«eph  C.  Polking,  ' 

[ni  Dix:  93-15786  Filed  7-2-93;  8  45  ami 
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Organlzatlort  and  Function*  of  the 
Fe<iera!  Maritime  Commlaalon;  CO.  1, 
Amdt.  No.  21 

The  •    !  wing  delegation  is  made  to 

the  D:.-eL':)r,  Bureau  of  Tariffs, 
Certafication  and  Licensing,  by 
amending  Commission  Order  1,  Section 
9.  as  revised,  Sf)ecific  AuL'ionties 
Delegated  to  thd  Director  Bureau  of 
Tanffs,  Cert.ification  and  Licensing  by 
adding  subsection  9.17  to  read  as 
follows 

9,17     AuLhon'y  contained  li.  46  CFR 
part  514  to  temporanly  exempt  common 
comers  from  the  electronic  lar.'f  filing 
requirements  of  that  part  for  a  penod 
not  to  exceed  90  days  from  the  filing 
dates  set  forth  in  Supplemental  Report 
No  4  and  Order,  served  m  Docitet  No. 
90-23  on  May  28,  1993 

Dated   lune  24,  1993  i 

Williajn  D.  H«tiuway,  ' 

Chairman. 

[PR  Doc  93-15-'83  Filed  ■'-2-93  k  45  ami 
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Organization  and  Functions  of  th« 
FtcJaral  Marlime  Commlsftior.;  CO.  1, 
Andt.  No.  22 

The  foHowirg  delegation  is  n  sde  to 
the  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing,  by 
amending  Commission  Order  1,  Section 
9,  as  revised,  Specific  Authorities 
Delegated  to  the  Director,  Bureau  of 
Tariffs.  Certification  and  Licensing  by 
adding  subsection  9.18  to  read  as 
follows: 

9.18    Authority  contained  in 
Supplemental  Report  No.  4  and  Order  in 
Docket  No.  90-23,  Notice  of  Inquiry  on 
Ocean  Freight  Tariffs  in  Foreign  and 
Domestic  Offshore  Commerce — Tariffs 
and  .Service  Contracts  to  grant  special 
permission  to  deviate  from  the 
requirement  that  electronically-filed 
tariffs  become  effective  no  later  than  90 
days  from  the  last  day  of  the  applicable 
filing  window. 

Dated:  June  24, 1993. 
William  D.  H&ihaway, 
Chairman. 
(TR  Doc.  93-15784  Filed  7-2-93;  8;45  ami 
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FEDERAL  RESERVE  SYSTEM 

BB4T  Financial  Ccxoorstlon,  at  at.; 
Form^iiona  ot,  Acqu'«)tion*  by;  and 
V.ergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board?  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S  C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  tiiat  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  apphcaUon  is  available  for 
Immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  heu  of  a  heanng.  identifying 
specifically  any  questions  of  fad  that 
are  in  dispute  and  summanzing  the 
evidence  that  would  be  presented  at  a 
bearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 


must  be  received  not  later  than  July  30, 
1993. 

A.  Federtil  Reserve  Bank  of 
Richmond  (Lloyd  W  Bostiaii.  Jr.,  Senior 
Vice  President)  701  East  ByTd  Street, 
Richmond,  Virginia  23261: 

J.  BB&T Financial  Carpcration, 
Wilson,  North  Cart  :ina.  to  acquire  100 
percent  of  the  voting  shares  cf  Mutual 
Savin<;s  Eank  of  Rockingh.am  County, 
SSB,  Reidsvilie,  North  Carolina. 

2  Soi't.hprr.  National  Corporation, 
Lumberton,  North  Carolina;  to  acquire 
100  f)f!rrent  of  the  voting  shares  of  East 
Coast  SavjiiKS  Bank,  Inc  ,  SSB. 
Gcldsboro.  North  Carolina, 

B.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  Prpsident)  104 
Marietta  Street,  N.W  ,  Atlarita,  Georgia 
30303; 

J.  First  American  Corporation, 
Nashville,  Tennessee,  to  acquire  100 
percent  of  the  voting  shares  of  First 
American  National  Bank  of  Kentucky, 
B^jwllng  Green,  Kentucky,  formerly 
known  as  First  Federal  Savings  and 
Loan  Association  of  Bowling  Green, 
Bowling  Green,  Kentucky, 

C.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

I  Lima  Bancsharfs,  Ire,  Lima, 
Illinois,  to  acquire  16  67  percent  of  the 
voting  shares  of  East  Ehibuque 
Bdncshar**s.  Inc.,  East  Ehibuque,  Illinois. 
In  connection  with  this  application,  East 
Dubuque  Eancshares,  Inc.,  East 
Dubuque,  Illinois,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  East  Dubuque  Investment 
Corporation.  F-a.st  Dubuque,  Illinois,  and 
then;*by  indiretnly  acquire  89  98  percent 
of  the  voting  shares  of  East  Ehibuque 
Savings  Bank.  East  Dubuque,  IlUnois. 

D.  Federal  Reserve  Bank  of 

Minneapolis  (James  M  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

I  Missoula  Eancshares.  Inc., 
Missoula,  Montana;  to  become  a  bank 
holding  company  by  acquiring  98.02 
percent  of  the  voting  shares  of  First 
Security  Bank  of  Missoula,  Missoula. 
Montana. 

Board  of  GoverDors  of  the  Federal  Reserve 
Svstem.  lune  29,  1993. 
Jennifer ).  Johnson, 
Associate  Secniary  of  the  Board. 
!FR  Doc.  93-15814  Filed  7-2-93;  8:45  am! 
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Laddie  CIrr 
Clmp<  Rev< 
Bank  Conti 


GENERAL , 

Federal  Act 
Advisoly  B 

AGENCY:  &e 
ACTION:  A.ni 
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Laddie  Clmpl  Revocable  Tru»t/Dori« 
Clmp<  R«voc8W«  Trust;  Change  In 
Bank  Con'^ol  N-jtice 

Acquisition  of  Shares  of  Bank*  or 
Bank  Holding  Companlaa 

Tr.b  noLficani  lisled  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S  C  1 R 1 7(j))  and  § 
225.41  of  the  Board  s  Recrjlation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or !  *>:  k 
holding  company.  The  Eactors  tha'  srp 
considered  in  acting  on  notices  an  ^e: 
forth  in  paragraph  7  of  the  Act  (1 2 
use.  1817{;)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Faderol  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Re.qerve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  lulv  26.  1993. 

A.  Federal  Reserve  Bank  of 
.Minneapolis  (James  M.  Lyon,  Vice 
PrHsident)  250  Marquette  Avenue, 
M.nneapL'.is,  Minnesota  55480: 

2  Laddie  Cimpl  Revocable  Trust/ 
Doris  Cimpl  Revocable  Trust.  Yankton, 
South  Dakota;  to  acquire  28.7  percent  of 
the  voting  shares  of  First  Dakota 
Financial  Corporation,  Yankton,  South 
Dakota,  and  thereby  Indirectly  acquire 
First  Dakota  Netional  Bank,  Yankton, 
South  Dakota,  and  McCook  County 
National  Bank,  Yankton,  South  Dakota. 

Boai  d  of  Governors  of  the  Federal  Reserve 
System,  |une  29, 1993. 
Jennifer  J.  loiinsoo. 
Associate  Secretary  nfthe  Board. 

[FR  D<k:.  93"-!5B15  Filed  7-2-93:  8:45  ami 
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GENERAL  ACCOUNTING  OFFlCt 

Fe<Jers!  Accour^t'rg  Stafidardt 
AdvisoiY  Board 

AGENCY:  C^--r3'  Accounting  Office. 
ACTION:  Annoincement  of  July  meeting 

SUMMARY:  Pu'-suant  to  section  10fa){2)  of 
the  Federal  Advisory  Committee  Ac\ 
(Pub.  L.  92— 46ji,  as  amended,  noliLe  ih 
hereby  given  ihat  the  monthly  meeting 
of  the  Federal  Accounting  Standards 
.Advisor)'  Board  will  be  held  on 
Thursday.  July  22,  1993  from  9  a.m.  to 
4  p  iTi  in  room  7313  of  the  General 
Accounting  OfficG.  44  !  G  .St  ,  N\V 
Washington,  DC. 

The  agenda  for  the  :nevn:ig  includes 
a  p.'f'sentatior.  on  the  entity  display 
p.'-oject,  discussions  of  issues  regarding 


the  cost  project,  and  of  issues  in  the 
draft  documents  on:  (1)  Government 
corporations.  (2)  liabilities  and  future 
claims,  and  (3)  investments. 

Other  items  may  be  added  to  the 
agenda;  interested  parties  should 
contact  the  Staff  Director  for  more 
specific  information  and  to  confirm  the 
date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOfl  FURTHER  INFO«MATION  CONTACT: 
Ronald  S  Young.  Staff  Director,  750 
First  St.,  NE.,  Suite  1001,  Washington, 
DC  20002,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Conur.itfee 
Act.  Public  Law  92-463,  section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988):  41  CFR 
101-6.1015(1990). 

Dated:  June  30. 1993. 
Jimmie  D.  Brov/n, 
Deputy  Director. 
[FR  Doc.  93-15864  Filed  7-2-93;  8:45  am] 
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CEf'^ERAL  SERVICES 
ACMiNiSTRATtON 

In^o-'matfon  Col-ecS-on  Activ'tJee  Unier 
Office  of  Management  ana  Budce: 
Review 

AGESCY:  Federal  Domestic  Assistance 
Catalog  Staff  (WKU),  GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  new  information  collection, 
Questionnaire,  Catalog  of  Federal 
Domestic  Assistance.  This  Information 
Collection  will  be  a  two-time  sun'ey  of 
Catalog  Users,  to  ensure  that  the  Catalog 
is  well  designed  to  meet  user's  needs. 
The  GSA  will  mail  the  Questionnaire  to 
selected  Catalog  users  and  will  place  it 
inside  the  Catalog  so  that  all  users  will 
have  the  opportunity  to  comment  on  the 
Catalog's  contents,  if  they  so  desire. 
ADDRESSES:  Send  comments  to  Ed 
Springer,  GSA  Desk  Officer,  room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Mary  L.  Cunningham,  GSA  Clearance 
Officer.  General  Services 
Administration  (CAIR),  18th  &  F  Street 
SW  ,  Washington,  DC  20405. 

.Annual  Reporting  Burden: 

Rt^spondents:  2,000;  annual 
r-tsponses:  2,000;  average  hours  per 
rt'sponse;  .1:  burden  hours:  2nn 

FOS  FURTHER  INFORMATIOf^  CONTACT: 
Jackie  Garrett.  (202)  708-5126.  Copy  of 
Proposal:  May  be  obtained  from  the 


Information  Collection  Management 
Branch  (CAIR),  7102,  GSA  Building, 
18th  k  F  St.  NW  ,  Washington,  DC 
20405,  by  telephoning  (202)  501-2691, 
or  by  faxing  your  request  to  (202)  501- 
2727. 

Dated:  June  25. 1993. 
Enily  C  Karua, 

Director,  Informaliort  Management  Division. 
[FR  Doc.  9'»-i';77-«  Filed  7-2-93.  8:45  am] 
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(Dockat  No.  «■' N  ^m 

Rnal  P-.fi  ic  A'''n<=.'' 
Labeling  f-<pg,j;«t'o< 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  tlie 
availability  of  a  document  entitled 
"Final  Regulatory  Flexibility  Analysis  of 
the  Regulations  Implementing  the 
Nutrition  Labeling  and  Education  Act  of 
1990"  that  the  agency  has  prepared 
under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354)  on  the  impact  of  the 
food  labeling  regulations  issued  in  the 
Federal  Register  of  January  6, 1993.  The 
agency  has  prepared  this  comprehensive 
document  for  these  final  rules  because, 
when  taken  together,  they  will  have  a 
significant  impact  on  a  substantia] 
number  of  small  firms. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  dqpument  "Final 
Regulatory  Flexibility  Analysis  of  the 
Regulations  Implementing  the  Nutrition 
Labeling  and  Education  Act  of  1990"  to 
the  Economics  Branch  (HFS-726),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  Requests  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  The  document 
is  available  for  public  examination  in 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville,  MD  20857,  between  9  a.m. 
and  4  p.m.,  N*---|  -.  ♦'--ugh  Friday. 
FOR  FURTHER  »NfOHW>;tOS  CONTACT: 
Richard  A.  Williams,  Jr.,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
726),  Food  and  Drug  Administration, 
200  C  St  SW..  Washington.  DC  20204. 
202-205-5271. 
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SUPPLEMENTAflY  INFORMATION:  In  the 

Federal  Register  of  fan-jarv'  P,  1993  (58 
FR  :066  et  seq  )   FDA  published  final 
r>.ies  implementing  the  Nutrition 
Labeling  and  Education  Ad  of  1990  (the 
1990  amendments)^  The  Regulatory 
Fiexibih'y  Act  requires  the  agency,  as 
part  rf  that  n.'.f  making,  to  examine  the 
eff»}ct  that  'Jie  rjlemaiLing  will  have  on 
small  entities,  including  small 
businesses  Because  of  »he  statutory 
timeframes  imposed  by  the  19S0 
amendments  for  completion  of  the  fine' 
f'!od  labeling  regulations,  FDA  delayed 
the  completion  of  its  reg^alatory 
flexibihty  analvs.s  (see  58  FR  2927)  in 
accordance  w.th  secticp.  608(b)  of  the 
Regulatory  Flexibihty  Act. 

fDA  has  now  completed  its 
comiprehensive  analyses  of  the  food 
labeling  final  rules  and  has  determined 
that  the  final  rules,  when  taken  together, 
will  have  a  significant  impact  on  a 
substantial  number  of  small  firms.  The 
agency  is  hereby  announcing  the 
availability  of  its  Regulatory  Flexibility 
Act  analysis  for  the  food  labeling  final 
rules. 

Dated.  June  30,  1993.  | 

Michael  R.  Taylor. 
Depu'.y  Commissioner  for  Policy. 
[FR  Doc.  93-1 5393  Filed  6-30-93;  3:51  pm) 
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(Docket  No.  86G-0321]  | 

Donath-Keiterei;  Withdrawal  of  GRAS 
Affirmation  Petition 

AGENCY:  Food  and  Drug  Administration, 

HUS 

ACTION:  Notice 


now  withdrawn  the  petition  witi.out 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated  Iun«  28, 1993. 
L.  Robert  Lake, 

Actir\g  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  93-15871  Filed  7-2-93;  8:45  ami 
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summary:  The  Food  and  Drug 
,\dm,inistrat'on  (FD.A)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
^Liture  filing,  of  a  petition  (GRASP 
6G0314)  reque.stjng  that  the  agency 
affirm  that  the  puree  and  juice  from  the 
sea  buckthorn  berry  Hippo phae 
rhamnodes  L.  be  affirmed  as  generally 
recognized  as  safe  (GR-^S) 
FOfl  FURTHER  INFOfMyLATlON  CONTACT: 
.\nd.-ew  D  Lau:nbach.  Center  for  Food 
Safetv  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  .^dramist^ation. 
200  C  St  S\V  ,  Washington,  EX:  20204, 
202-254-9519 

SUPPt-EMENTARY  INFORMATtON;  In  the 
Federal  Register  of  September  2. 1986 
(51  FR  31175),  FDA  published  a  notice 
that  a  petition  (GR-ASP  5GC314)  had 
be€n  filed  by  Donath-Keltere-., 
Gutenbergstra,sse  4,  804  3  Unterfohring, 
West  Germany,  proposing  that  the  use  of 
puree  and  juice  from  the  sea  buckthorn 
berry  Hippophae  rhamnoides  L.  be 
affirmed  as  GR.AS.  Donath-Keiterei  has 


(Dockat  No.  93»*-0124] 

Domief  Medical  SysteTia,  Inc.; 
Pr»smefk.4t  Approval  o*  MFLSOOO 
Lithotnptef 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Domier  Medical 
Systems,  Inc..  Kennesaw,  G.A,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  ad),  of  the  MFLSOOO 
Lithotripter.  After  reviewing  the 
recommendation  of  the 
Gastroenterology-Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  March  8,  1993.  of 
the  approval  of  the  supplemental 
application. 

DATES:  Petitions  for  administrative 
rp.  lew  bv  August  6, 1993. 
AOOflESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Melvin.  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427- 
1194 

SUPPtEMcNTARY  INFORMATK>N:  On  May 
11,  1992,  Domier  .Medica!  Systems.  Inc.. 
Kennesaw,  GA  30144,  submitted  to 
CDRH  a  supplemental  application  for 
premarket  approval  of  the  MFLSOOO 
Lithotripter.  The  device  is  an 
extracorporeal  shock  wave  liLhotripter 
and  is  indicated  for  fragm.entation  of 
stones  in  the  urinary  tract,  such  as  renal 
calyceal  stones,  renal  pelvic  stones, 
upper  ureteral  stones,  and  middle  and 
lower  ureteral  stones  greater  than  or 
equal  to  10  millimeters  in  diameter. 

On  December  16, 1992,  the 
Gastroenterology-Urology  Devices  Panel 


of  the  Medical  Devices  Advisory* 
Comm.ittee,  an  FDA  advisory  committee. 
reviewed  and  recommended  approval  of 
the  supplemental  application.  On  March 
8,  1993,  CDRH  approved  the 
supplemental  application,  by  a  letter  to 
the  applicant  from  the  Acting  Director 
of  the  Office  of  D*:!V',ce  Evaluation, 
CDRH, 

\  summary  of  the  .safety  and 
effectiveneso  da'a  on  v/hich  rX)KH 
ba.sed  its  approval  is  on  file  m  iho 
Dockets  Management  Branch  (address 
above)  ar,d  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  hsading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S  C. 
380e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
ofthoact  (21  use.  3fi0e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  supplem.entdl 
application.  A  petitioner  may  request 
either  a  formal  hefiring  under  part  12  (21 
CFR  part  12)  of  FDA"s  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  supplemental 
application  and  CDRH's  action  by  an 
independent  advisory  co:nmittee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10. 33{b)(21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review  After  reviewing  the  petition, 
FD.\  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  6,'l993.  fila  with  the 
Dockets  Management  Branch  (address- 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(dj, 
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360j(hM)  and  under  authority  d»*l»»(?ated 
to  the  Commissioner  of  Food  and  Dnjgs 
(21  CFR  5,10)  and  rt-deleKated  fo  th^ 
Diredor.  Center  for  Devices  end 
Radiological  Health  (21  CFR  5.53). 

Datofl;  lune  21.  1993. 
ioseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiolopcal  Health. 
(FR  Doc  93-15780  Filed  7-2-«3;  8:45  ami 

BtLLtNG  CODE  41*0-0t-F 

[Docket  No.  93D-0204] 

SJIicon«  D«vic«s  Aftect»d  by 
Withdrawal  of  Dow  Corning  Silastic 
Materials;  Aitematlva  Review 
Procedure  Guidance;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Auiriaiistraljon  iFD.^]  is  announcing  the 
availability  of  a  guidance  entitled 
"Guidance  for  Manufacturers  of  Silicone 
Devices  Affected  by  Withdrawal  of  Dow 
Coming  Silastic  Materials."  The 
guidance  is  established  for 
manufacturers  of  devices  affected  by 
Dow  Coming's  withdrawal  of  implant 
grade  silicone  from  the  market.  The 
guidance  describes  the  procedures  to  be 
followed  by  manufacturers  in 
determining  when  to  make  a  submission 
pursuant  !n  an  ftl't-mafAe  r^viHw 
process, 

DATES:  Written  comments  by  September 
''.  199'^.  FDA's  Center  for  Devices  and 
K.^dic!:>gical  Health  will  establish  a 
separate  queue  for  the  review  of 
submissions  for  devices  affe<:1ed  by  the 
withdrawal  of  one  or  more  of  the  Dow 
Coming  silicone  materials  listt^d  beiow 
from  July  6.  1993,  until  July  7.  1994. 
,\ODflESSES;  Submit  written  requests  for 
single  copies  of  "Guidance  for 
Manufacturers  of  Silicone  Devices 
.effected  by  Withdrawal  of  Dow  Corning 
Silastic  Materials"  to  the  Division  of 
Small  Manufacturers  .Assistance.  Center 
for  Devices  and  Radiological  Health 
fHFZ-220),  Food  and  Drug 
Administjation,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6597.  or 
1-800-618-2041,  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  m  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Mp.negement 
Brunch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
ParklawTi  Dr  ,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  guidan;  e  and  received 


comments  are  avaiiabie  for  public 
examination  in  the  Dockets 
.Managpment  Branch  between  9  a.m.  and 

4  p  ! n  ,  Monday  through  Ftid^v 
FOfi  fURTMER  tNF0«MAT)Oi  CONTACT: 
Donald  E.  Marl  iw^  Cfrr-'^  '   •  "m vices 
and  Radiolog.[:al  Heeitii  Ml  Z- 1  jO), 
Food  and  Drug  Administration,  12200 
Wilkins  ,a.  ve    Rrv~kville.  MD  20852. 
30i-J43-;iin3 

SUPPLEMENTARY  INFORM  A  TtON: 
!    Bh(  k^yxjuad 

Dow  Coming  has  notified  its 
customers  and  FDA  that  it  will  no 
longer  manufacture  and  distribute  the 
following  materials: 

Silastic  MDX4-4515,  Peroxide  Cured 
SOD  Elastomer, 

Silastic  MBX4-^516,  Peroxide  Cured 
60D  Elastomer; 

Silastic  Q7-2245.  Platinum  Cured 
40D  Elastomer; 

Silastic  Q7-2213.  Dispersion  in 
Clorothene; 

Silastic  HP  Tubing; 

Silastic  Implant  Grade  and  Medical 
Grade  sheeting;  and 

Materials  for  any  applications  related 
to  reproduction,  contraception, 
obstetrics,  or  cosmetic  surgery  and 
procedures. 

These  materials  are  used  in  the 
manufacture  of  a  large  number  and  wide 
variety  of  marketed  medical  devices.  For 
some  of  these  devices,  a  change  in  the 
supplier  of  any  of  these  materials  could 
significantly  effect  the  safety  and 
effectiveness  of  the  device.  While  it  is 
important  in  these  circumstances  for 
FDA  to  be  informed  of  these  changes 
when  they  occur,  a  new  premarket 
notification  submission  under  section 
510(k)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360(k)) 
and  21  CFR  807.81(a)(3)(i),  or  a 
supplemental  premarket  approval 
application  under  section  515  of  the  act 
and  21  CFR  814  39  is  necessary  only 
when  the  change  could  significantly 
affect  t'lp  safefv  nr  effectiveness  of  the 
devil  e  Gniirarily  these  submissions  are 
requi-Hii  so  ;,(.  ^uLr  ;tted  and  approved 
before  the  devu  a  n.ay  be  marketed  with 
the  change.  However,  because  of  the 
great  number  of  devices  that  are 
involved,  many  of  which  are  extremely 
significant  or  even  crucial  to  the  health 
of  many  patients.  FDA  believes  that 
removal  of  these  devices  from  the 
market  during  the  review  of  these 
submissions  would  be  detrimental  to 
the  pubUc  health.  Consequently,  in  the 
exen  ise  of  its  enforcement  discretion, 
FD.A  has  developed  a  strategy  to  allow 
producers  of  medu  a!  devices  that  are 
manufactured  from  one  or  more  of  these 
materials  to  continue  to  market  their 


devices  pending  submission  and  FDA 
review  of  premarket  submissions 
(510(k)'s  or  premarket  approval 
supplements).  FDA  is  creating  an 
alternate  notification  and  review 
process  for  devices  affected  by  Dow 
Coming's  market  withdrawal.  The 
agency  is  announcing  the  availability  of 
a  guidance  detailing  the  notification 
process,  the  eligibility  requirements, 
and  the  procedures  to  be  followed  by 
manufacturers  of  affected  devices  to 
pursue  an  alternative  review  process 
and  thereby  continue  to  market  their 
devices  without  interruption.  Written 
comments  may  be  submitted  on  this 
guidance  until  September  7, 1993.  The 
comments  will  be  considered  in 
determining  whether  amendments  to 
the  guidance  document  are  warranted. 

I.  Nutificatior;  ul  i>-ar.g*^ 

Within  60  days  following  publication 
of  this  notice,  manufacturers  intending 
to  continue  to  market  their  devices 
using  a  material  from  an  alternate 
supplier  shall  submit  to  FDA  a  special 
notification  containing  the  following 
information: 

1.  A  list  of  each  product  for  which  an 
alternate  material  or  alternate  source 
will  be  used. 

2.  The  reference  number — SlO(k)  or 
premarket  approval  application 
(PMA) — for  each  device. 

3.  The  name  and  source  of  the 
replacement  material. 

4.  A  letter  from  the  alternate  supplier 
permitting  reference  to  its  master  file,  or 
results  from  the  tests  listed  in  the 
attached  guidance.  If  tests  are  not 
complete,  a  date  by  which  the  testing  is 
expected  to  be  completed. 

5.  Results  from  any  tests  done  by  the 
manufacturer  on  the  material  or  the 
device. 

6.  The  manufacturer's  determination 
as  to  whether  the  change  of  material 
may  have  a  significant  effect  on  the 
safety  or  effectiveness  of  the  device. 

FDA  will  review  the  notification  and 
determine  whether  an  application  is 
required  to  be  submitted  for  the  change. 
FDA  will  also  use  the  notification  to 
schedule  current  good  manufacturing 
practice  (CGMP)  inspections  in  a  timely 
manner. 

In  the  interest  of  administrative 
efficiency,  FDA  and  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
will  allow  firms  to  submit  a  single 
notification  under  this  guidance 
covering  all  affected  devices 
manufactured  by  that  firm.  The 
notification  should  be  marked  "Special 
notification — silicone".  However, 
separate  510(k)  or  PMA  applications 
shall  be  submitted  for  prodfucts  for 
which  such  submissions  are  required. 
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II.  Review  procew 

For  a  penod  of  12  months  following 
publication  of  this  notice  m  the  Federal 
Register,  FDA's  ODRH  will  establish  a 
queue,  as  discussed  below,  for  the 
review  of  subn-assions  for  devices 
affected  by  the  withdrawal  of  one  or 
more  of  the  Dew  Coming  silicone 
materials  listed  abcve  This  queue  is 
separate  from  the  established  queues  for 
review  of  premaritet  approval 
supplements  and  510(k)'s,  The  review 
priority  within  this  queue  will  be  on  a 
f;rst-in-first-reviewed  basis. 

III.  Entry  criteria 

For  an  appiication  to  be  considered  in 
this  queue,  all  of  the  following 
requirements  must  be  met 

1.  The  product  must  be  manufactured 
from  one  or  more  of  the  silicone 
materials  formerly  manufactured  by 
Dow  Coming  and  identified  in  this 
notice; 

2.  The  m.anufacturer  must  have 
subm.itted  a    Special  notification — 
Silicone'"  to  FDA. 

3.  The  application  must  be  for  a 
device  which  has  been  cleared  for 
marketing  under  an  existing  PMA  or 
premarket  notification  submission 
(510(k)),  or  for  a  preamer.dments  device 
for  which  the  manufact'urer  can 
document  the  use  of  one  of  these 
materals  and  for  which  PMA's  have  not 
yet  been  requirwd, 

4.  The  manufacturer  can  demonstrate, 
and  is  willing  to  certify,  'hat  only  Dow 
Coming  has  been  its  source  for  the 
siliccie  matenal  us«?d  in  its  device; 

5.  The  new  submission  must  relate 
only  to  the  change  in  the  source  of  the 
silicone  materal,  and  must  include  a 
certification  that  Lhe  sponsor  has 
identified  an  alternative  source  of 
material  ar.d  that  11  has  conducted  the 
tests  recom.mended  by  the  agency  to 
establish  that  the  material  supplied  by 
the  new  supplier  is  not  substantially 
difiVrent  from  the  material  that  had  been 
supplied  by  the  initially  approved 
supplier  Because  the  initial 
certification  will  be  based  primarily  on 
the  physiochemical  characlenzation  of 
the  matenal.  the  manufacturer  will  be 
required  to  subm.it  a  schedule  of  dates 
by  which  It  will  submit  the  results  from 
applicable  bioassays:  and 

6.  The  submission  clearly  references 
Lhis  Federal  Register  notice  on  page 
one. 

Complete  and  appropriate 
applications,  510(k)'8  or  PViA's  as 
described  in  the  act,  will  be  required  for 
eacn  individual  device  m  order  to 
complete  the  device  evaluation  process. 
Manufacturers  are  also  reminded  that 
these  aoplications  will  be  subject  to 


both  the  agency  policy  of  consulting 
with  the  Office  of  Compliance  and 
Surveillance  Reference  List  and  the 
I  lass  III,  510(k)  inspe<;tion  program  for 
determining  substantial  compliance 
with  the  medical  device  CGMP 
regulation  (21  CFR  part  820). 

Special  Subnussinris  should  be  sent 
to:  Document  Mail  Center  (HFZ^Ol). 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1390Piccard  Dr..  Rockville.  NfD  20850 
Submissions  must  clearly  reference  the 
document  numbers  that  identified  the 
Initial  submission  (except  for 
preamendments  devices). 

Dated:  June  29. 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-15779  Filed  7-2-93;  8:45  ami 
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Indian  Health  Service 

Privacy  Act  o(  1974;  Alteration  of 
SysteTia  of  Records 

AGENCY:  Pubbc  Health  Service,  HHS. 
ACTION:  Notification  of  an  Altered 
System  of  Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  an  alteration  of 
system  of  records  0^17-0001,  "Health 
and  Medical  Records  Systems.  HHS/ 
IHS/OHP." 

DAT18:  The  PHS  invites  interested 
parties  to  submit  comments  on  the 
proposed  internal  and  routine  uses  on 
or  before  August  5. 1993.  The  PHS  has 
sent  a  Report  of  Altered  System  to  the 
Congress  and  to  the  Office  of 
Management  and  Budget  (0MB)  on  June 
21, 1993.  The  alteration  to  the  system 
vsrill  be  effective  60  days  from  the  date 
of  publication,  unless  PHS  receives 
comments  which  would  result  in  a 
contrary  determination. 
AOO«E?vSES:  Please  submit  comments  to: 
IHS  Privacy  Act  Officer,  Indian  Haalth 
Service.  Parklawn  Building,  Room  6- .3 7, 
5600  Fishers  Lane.  Rockville,  Marv  land 
20857.(301)443-0461. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
8:30  a.m.  to  5  p.m..  Monday  through 
Friday. 

FOfl  FUBTWER  INFORMATTOW  CONTACT: 
Director,  Dmsiun  of  Clinical  and 
Preventive  Health  Services,  Indian 
Health  Ser\  ice,  5600  Fishers  Lane, 
Room  6A-54,  Rockville.  Maryland 
20857.  (301)  443-4644. 

The  telephone  numbers  listed  above 
are  not  toll  free. 


SUPPLEMENT ARY  INF03MATX)N:  The 

Indian  Health  Servir  e  (I>IS)  currently 
maintains  a  System  of  Records  (SOR) 
concerning  its  Health  and  Medical 
Records.  We  are  altering  this  system  to 
inform  the  patient  of  the  relationship 
IHS  has  established  with  the  Social 
Security  Administration  (SSA) 
regarding  Social  Security  Num.bers 
(.SSNs).  Patients  are  asked  to  disclose 
Lheir  SSN  to  IHS  health  care  providers 
Eifter  being  infomied  of:  1)  the  purpose 
of  collecting  the  SSN,  i  e.,  for  uniquely 
,denti^ying  patient  records,  reducing 
duplicative  counting  of  cases  of  a 
disease,  improving  patient  and  health 
program  management,  and  third-party 
billing;  2)  that  refusal  will  not  result  in 
denial  of  services,  and,  3)  that  IHS  is 
working  with  the  SS.\  to  ve.i.S-  the  SSN 
provided  or  obtain  an  SSN,  if  available, 
when  the  patient  does  not  know  his 
SSN  or  declines  to  provide  it. 

In  order  to  maintain  the  integrity  of  its 
national  patient  care  database,  IHS 
plans  to  submit,  on  an  annual  basis, 
eutornated  patient  records  containing 
the  SSN's  collected  from  pa»i-3nts  to  the 
SSA  for  verification  purposes.  The  SSA 
will  inform  IHS  whether  the  SSN  on  the 
IHS  record  m.atches  the  SS**.'  in  the  SS.A, 
file  for  the  person  with  L"e  same  name, 
date  of  birth  (DOB),  and  sfix.  If  there  is 
not  a  complete  match,  f  "-<  a  will  inform 
IHS  which  key  items  (name.' DOB/ se.^j 
an  not  match.  In  certain  cases,  SSA  will 
orovide  IHS  with  a  different  SSN  than 
which  IHS  furnished  to  Uhe  SSA,  e.g., 
where  a  complete  match  would  occur  if 
2  digits  of  the  IH.S- furnished  SSN  were 
transposbd.  The  IHS  will  make 
appropriate  changes  to  the  patient 
record  as  well  as  notifv'  the  patient  of 
these  changes  to  the  record. 

In  order  to  fill  data  gaps  in  its  national 
patient  care  database.  IHS  plans  to 
sub.mit,  on  an  arinua!  basis,  automated 
patient  records  lacking  SSNs  to  SSA  to 
seek  to  obtain,  where  available,  SSNs 
from  the  SSA  file.  The  SSA  will  provide 
IHS  with  au  SSN  when  the  IHS  record 
matches  a  record  in  the  SSA  file  on 
name,  DOB,  and  sex.  The  IHS  will  enter 
the  SSA-himished  -SSN  in  the  patient 
record  as  well  as  notify  the  patient  of 
this  addition  to  the  record.  The  IHS  will 
inform  patients,  as  part  of  the  Privacy 
Act  Notification  Statement,  that  if  they 
do  not  provide  their  SSN  the  IHS  will 
seek  to  obtain  the  SSN  from  the  SSA. 

This  notice  is  written  in  the  present, 
rather  than  future  tense,  in  order  to 
avoid  the  unnecessary  expenditure  of 
public  funds  to  republish  the  notice 
after  the  system  has  become  effective. 
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09-17-0001 


SYSTEM  NAME 

Health  and  Medicel  Records  SvsJer:/- 
HHS/IHS/OHP. 

SECURfTY  CLASSI^C.*  'xj*. 

None. 

SYSTEM  LOCA-nON 

Indian  Health  Service  (IHS)  hospitals. 
health  centers,  school  health  centers, 
health  stations,  field  clinics.  Service 
Units.  IHS  Area  Offices  (Appendix  1), 
and  Regional  Federal  Records  Centers 
(Appendix  2).  Automated  records, 
including  Patient  Care  Component 
[PCC]  records,  are  stored  at  the  Data 
Processing  Service  Center,  IliS,  located 
in  Albuquerque,  New  Mexico 
(Appendix  1).  Records  mey  also  be 
located  at  hospitals  and  offices  of  healtti 
care  providers  who  are  under  contract  to 
IHS,  including  Tribal  contractors.  A 
current  list  of  contractor  site,  including 
Tribal  contractors,  is  available  by 
vsTiting  to  the  appropriate  System 
Manager  (Area  or  Service  Unit  Director) 
at  the  address  shovsTi  :n  Appendix  1 

CATEGORIES  Of  Wl>y»CU*LS  COVERED  BY  THE 
SYSTEM 

Individuals,  mt  !ud:ng  both  IHS 
beneficiaries  and  nonfc»wr;eficiaries.  v^■ho 
are  examined/Lreateti  on  an  inpatient 
and/or  outpatient  hay><  by  IHS  staff  and' 
or  contract  (including  Inbai  contract] 
health  care  providers, 

CATEGORIES  Of  RECORDS  !W  THE  SYSTEM 

1.  Health  and  medical  records 
containing:  examination,  diagnostic  and 
treatment  data,  proof  of  IHS  eligibility, 
social  data  such  as  narr.e,  address,  date 
of  birth,  Socinl  Security  Number,  tribe 
case  records  for  special  programs  such 
as:  dental,  social  service,  mental  health, 
nursing;  and  laboratory  test  results.  2. 
Follow-up  registers  of  individuals  with 
specific  health  condinons  or  a  particular 
health  status  such  as;  tumors, 
communicable  diseases,  hospital 
commitment,  suspe<;;ted  and  confirmed 
physical  child  abuse  and  neglect, 
immunizations,  se!f-desLructJve 
behavior,  or  handicap  3  Logs  of 
individuals  provided  health  care  by 
staffs  of  specific  hospital  components 
such  as:  surgery,  emergency,  obstetric 
delivery,  x-ray  and  laboratory.  4. 
Operation  and/or  disease  indices  for 
particular  hospitals  which  list  each 
relevant  pataent  by  the  operation  or 
disease.  5.  Monitonng  strips  and  tapes 
such  as  fetal  monitoring  strips  and  EEC 
and  EKG  tapes.  6.  Third-party 
reimbursement  records  containing 
name,  address,  date  of  birth,  date  of 
admission  and  Medicare  or  Medicaid 
claim  numbers,  SSN.  health  plan  name. 


insurance  number,  employment  status, 
and  other  relevant  claim  information 
neces.sarv  to  process  and  validate  third- 
pa.'-ty  reimbursement  claims. 

AUTMORmf  RDfl  MAl^TrfHA^E  Of  THE  S^STM 

Sev,*icn  321  of  tiie  Public  Health 
Service  Act,  as  amended,  (42  U,S.C. 
248),  "Hospitals.  Medical  Examinations 
and  Medical  Care."  Section  327A  of  the 
Public  Health  Service  Act,  as  amended, 
(42  use  254a-l),  "Hospital-Affiliated 
Primary  Care  Centers."  Indian  Self 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450).  Snyder 
Act  (25  U,S.C  13),  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et. 
seq).  Construction  of  Community 
Hospitals  Act  (25  U,S,C.  2D05-2005f). 
Indian  Health  Service  Transfer  Act  (42 
use,  2001-2004), 

PURKlSES 

The  purposes  of  this  system  are: 
1  To  provide  a  description  of  a 

patient's  illness,  the  treatment 
administered  and  results  achieved,  and 
to  plan  for  future  care  of  the  patient, 

2.  To  provide  IHS  program  officials 
with  statistical  data  upon  which  the 
health  care  program  is  evaluated  and 
modified  to  meet  future  needs, 

3  To  serve  as  a  means  of 
communication  among  members  of  the 
health  care  team  who  contribute  to  the 
patient  s  care  by  integrating  information 
ft-om  field  visits  with  that  from  IHS 
facilities  which  have  provided 
treatment 

4  To  serve  as  the  official 
documentation  of  health  care  rendered. 

5,  To  contribute  to  continuing 
education  of  IHS  staff  to  improve  their 
competency  to  deliver  health  care 
services, 

6  For  disease  surveillance  purposes. 
For  example 

(a)  The  Centers  for  Disease  Control 
may  use  these  records  for  their 
monitoring  of  various  communicable 
diseases  among  persons  residing  within 
the  United  States;  and, 

(b)  The  National  Institutes  of  Health 
may  use  these  records  for  their  review 
of  the  prevalence  of  particular  diseases 
(i,e  ,  malignant  neoplasms,  diabetes 
mellitus,  arthritis,  metabolism  and 
digestive  diseases)  for  various  ethnic 
groups  of  the  Nation 

7  To  compile  and  provide  aggregated 
program  statistics.  Upon  request  of  other 
components  of  the  Department,  IHS  will 
provide  stati.stical  information,  from 
which  individual  identifiers  have  been 
removed,  such  as 

(a)  To  the  National  Center  for  Health 
Statistics,  for  its  dissemination  of 
aggregated  health  statistics  for  various 
ethnic  groups; 


(b)  To  the  Assistant  Secretary  for 
Population  Affairs  to  keep  a  record  of 
the  number  of  sterilizations  provided 
through  the  use  of  Federal  funds; 

(c)  To  the  Health  Care  Financing 
Administration  for  the  documentation 
of  IHS  health  care  covered  by  the 
Medicare  and  Medicaid  programs  for 
third-party  reimbursement;  and 

(d)  To  the  Bureau  of  Support  Services, 
Health  Care  Financing  Administration, 
to  determine  the  prevalence  of  end-stage 
renal  disease  among  the  American 
Indian  and  Alaska  Native  population 
and  to  coordinate  the  care  of  American 
Indian  and  Alaska  Native  patients  with 
this  condition. 

8.  To  process  and  collect  third-party 
claims, 

9.  To  improve  the  IHS  national 
patient  care  database  through  obtaining 
and  verifying  patients'  SSNs  with  the 
Social  Security  Administration. 

1CM„'^1HE  ^Sf  S  or  BFC{>?DS  M,».JV'*.INF:  ;,t,  -HI 

rm  PLiRK:i:if  s  »  biK'M  ,jsts 

Noie;  special  requirements  for  alcohol  and 
drug  abuse  patients:  If  an  individual  recelvet 
treatment,  or  referral  for  treatment,  for 
alcohol  or  drug  abuse,  then  the 
Confidentiality  of  Alcohol  and  Drug  Abuse 
Patient  Records  Regulations.  42  CFR  Part  2 
may  apply.  In  general  under  these 
regulations,  the  only  disclosures  of  the 
alcohol  or  drug  abuse  record  which  may  be 
made  without  patient  consent  are:  (1)  To 
meet  medical  emergencies  (42  CFR  Part  D, 
Sec  2.51),  (2)  for  research,  audit,  evaluation 
and  examination  (42  CFR  Part  D,  Sees,  2,52 
and  2.53).  (3)  pursuant  to  a  court  order  (42 
CFR  2.61-2.67),  and  (4)  pursuant  to  a 
qualified  service  organization  agreement,  as 
defined  in  42  CFR  2.11.  In  all  other 
situations,  written  consent  of  the  patient  Is 
usually  required  prior  to  disclosure  of 
alcohol  or  drug  abuse  information  under  the 
routine  uses  listed  below  Individuals  acting 
in  loco  parentis  to  minors,  as  well  as  parents, 
legal  guardians,  and  custodians  may  act  on 
behalf  of  the  subject  individual  for  purposes 
of  giving  consent  for  disclosures  to  others 
when  it  is  determined  that  the  subject 
individual  is  a  minor  who  is  unable  to  or 
cannot  exercise  with  appropriate 
understanding,  the  right  of  consent  by 
himself  or  herself. 

1.  Records  may  be  disclosed  to  State, 
local  or  other  authorized  organizations 
which  provide  health  services  to 
American  Indians  and  Alaska  Natives, 
or  provide  third-party  reimbursement  or 
fiscal  intermediary  functions,  for  the 
purpose  of  planning  for  or  providing 
such  services,  billing  or  collecting  third- 
party  reimbursements  and  reporting 
results  of  medical  examination  and 
treatment. 

2.  Records  may  be  disclosed  to 
Federal  and  non-Federal  school  systems 
which  serve  American  Indians  and 
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Alaska  Na'ivps  for  tha  purpose  of 
sfjdent  heal'n  ma.nleranre 

3.  Rerords  mBv  r**"  tii,'»ri<«ed  !o 
orva.Tizations  dtwmed  qualified  by  I'ls 
secretary  to  CArrw  out  quality 
as.sessment,  medical  «adits  utilizali'jri 
rpview  or  to  provide  s(.creditatK)n  or 
:ertific.ation  of  heaitn  .^are  facilities  or 
p'ograms. 

4.  RiK'ords  mav  De  ai.si„io9ed  to 
authoriznd  orBar.iiaiioiis.  siiv:h  ^,s  ihtt 
L'nited  Slates  Offi''.»  of  T*.hnoio>^y 
Assessment,  or  individuals  for  Londud 
of  analytical  and  evaluation  studies 
sponsorwd  by  the  UlS, 

5.  Records  mav  be  disclosed  to  a 
congressional  offire  in  response  to  an 
inquiry  from  that  office  made  at  the 
rwjuest  of  the  subject  individual. 

6.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department; 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  lefjal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained, 

fb)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  iZ]  warrants  the  risk  to  the 
pnvacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(c)  Has  required  the  recipient  t(^— (1) 
^:'*.tabllsh  reasonatae  adrriinistrative, 
'echnira!,  and  phvsiftti  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  >*se>i-t  h  project,  unless 
•he  re<_.ipient  >:ris  pre**!:ted  adequate 
iustificanon  of  a  rbsearrh  or  health 
nature  tor  retq.nmg  such  information, 
and  (1)  maie  no  ^u-ther  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
wTitten  aulhonzation  of  the  Department, 
'C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
aad.t  reia'ed  to  the  research  prorei,:t.  ;f 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law, 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient  s 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

7.  The  IHS  health  care  providers  may 
disclose  information  from  these  records 
regarding  the  commission  of  cnmes  or 
the  occurrence  of  communicable 
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diseases,  tumors,  susf)ect«d  !  hnd  abuse. 
births,  deaths,  alcohol  or  dntg  abuse, 
etc.,  as  required  by  Federal  law  or 
regulation  or  State  or  local  law  or 
regulation  of  the  jurisdiction  in  which 
the  facility  is  located.  Disclosure  may  be 
made  to  oraanizations  as  spnr^.'ied  by 
the  law  or  regulation,  such  as  berths  and 
deaths  to  State  or  local  health 
departments  and  crimes  to  law 
enforcemen!  «aen>  les  In  federally 
cx)nducted  or  assisted  alcohol  or  drug 
abuse  programs,  the  disclosure  of  ine 
contents  of  records  which  pertain  to 
patient  identity,  diagnosis,  prognosis  or 
treatment  of  alcohol  or  drug  abuse  is 
restricted  under  42  CFR  part  2;  eg., 
disclosure  of  patient  information  on 
alcohol  and  drug  abuse  for  purposes  of 
crimiiuil  investigation  generally  must  be 
authorized  by  court  order  issued  under 
42  CFR  2.65  except  that  reports  of 
suspected  child  abuse  may  be  made  to 
the  appropriate  State  or  local  authorities 
under  State  law. 

8.  The  IHS  health  care  providers  may 
disclose  information  from  these  records 
regarding  suspected  cases  of  child  abu.<;e 
to:  (1)  Agencies  of  any  Indian  tnbe,  any 
State  or  the  Federal  Ck'vernment  that 
need  to  know  the  infonnation  in  the 
performance  of  their  duties,  and  (2) 
members  of  community  child  protertion 
teams  of  the  purpose  of  establishing  a 
diagnosis,  formulating  a  treatment  plan, 
monitoring  the  plan,  investigation 
reports  of  suspected  child  abuse,  and 
making  recommendations  to  the 
appropriate  court.  Community  child 
protection  teams  are  comprised  of 
representatives  of:  tribes,  the  Bureau  of 
Indian  Affairs,  child  protecrtion  service 
agencies,  the  judicial  svstom(s)  (local, 
State  and/or  tribal,  law  enforcement 
agencies  and  IHS).  In  federally 
conducted  or  assisted  alcohol  or  drug 
abuse  programs,  the  disclosure  to  the 
contents  of  records  which  pertain  to 
patient  identity,  diagnosis,  prognosis,  or 
treatment  of  alcohol  or  druK  abuse  is 
restricted  under  42  CFR  part  2  e  s?  , 
disclosure  of  patient  m formation  on 
alcohol  or  drug  abuse  for  purposes  of 
criminal  investigation  ijenerally  must  be 
authorized  by  court  order  issued  under 
42  CFR  2.65  except  that  reports  of 
suspected  child  abuse  bv  be  made  to  the 
appropriate  State  or  local  authorities 
under  State  law. 

9.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  fustice,  to  a  court 
or  other  tribunal,  or  to  another  party 
before  such  tribunal,  when: 

(a)  HHS.  or  any  component  thereof,  or 

(b)  any  HHS  employee  in  his  or  her 
official  capacity,  or 

(cj  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 


Department  of  Justice  (or  HHS.  where  it 
IS  authorized  to  do  so)  has  agreed  to 
represent  the  employee,  or 

(d)  the  United  States  or  any  agenc7 
thereof  where  HHS  determ.mes  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  eftecuve 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case.  HHS  determines  ihat  such 
disclosure  is  compatible  wi'h  the 
purpose  fni  wh  ch  the  records  were 
collected 

in  Records  may  be  disf.losed  to  the 
Bureau  of  Indian  Affa.'^  and  its 
contractors  for  the  identification  of 
Ameru:an  Indian  ana  Alaska  Native 
handicapped  children  to  permit  that 
Bureau  tn  carry  out  ihe  Education  for 
.Ail  Handicapped  Children  Act  of  1'175 
UO  L'.SC.  14U1  et  s(y\  J 

1 1   Records  may  Im  disclo.sed  to  an 
IHS  contractor,  includ'ng  tribal 
contractors,  for  the  purpose  of 
computerized  data  entrv  or  maintenance 
of  records  contained  ir  this  system.  The 
contractor  shall  be  required  to  maintain 
Pnvacy  Act  saf<+guards  with  respect  to 
the  receipt  and  processing  of  such 
records. 

12.  Records  may  be  disclosed  to  a 
health  care  provider  undorcontract  to 
IHS  (including  tribal  contractors]  to 
permit  the  contractor  to  obtain  health 
and  medical  information  about  the 
subject  individual  in  order  to  provide 
appropriate  health  services  to  that 
individual  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  receipt 
and  processing  bf  such  records 

13.  Records  may  be  disclosed  to  the 
State  of  Alaska,  Department  of  Health 
and  Social  Services  (DHSS)  {which 
supplies  part  or  all  of  this  information 
to  IHS).  in  response  to  its  request  for 
patient  summaries,  portions  of 
immunization  registers,  disease  indices 
and  other  computer-generated  medical 
summaries.  This  information  assists 
DHSS  in  its  provision  of  health  care  to 
the  subject  individual.  Disclosure  to  the 
State  of  Alaska's  DHSS  is  limited  to 
information  concerning  its  patients. 

14.  Disclosures  regarding  specific 
medical  services  may  be  made  from  the 
records  of  a  minor  patient  to  the  minor's 
parent  or  legal  guardian  who  previously 
consented  to  those  specific  medical 
services. 

15.  (a)  PHS  may  inform  the  sexual 
and/or  needle-sharing  partner(s)  of  a 
subject  individual  who  is  infected  with 
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the  human  immunodeficiency  virus 
(HIV)  of  their  exposure  to  HIV,  under 

the  following  cirrrumstances: 

(1)  The  information  has  been  obtained 
in  Lhe  course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors; 

(2)  The  PHS  employee  or  contractor 
has  made  reasonable  efforts  to  counsel 
and  encourage  the  subject  individual  to 
provide  the  information  to  the 
individual's  sexual  or  needle-sharing 
partner(s); 

(3)  The  PHS  employee  or  contractor 
determines  that  the  subjert  individual  is 
unlikely  to  provide  the  information  to 
fhe  sexual  or  needle-sharing  partner(s) 
or  that  the  provision  of  such 
information  cannot  reasonably  be 
verified;  and 

(4)  The  notification  of  the  partner(s)  is 
made,  whenever  possible,  by  the  sub|w  i 
individual's  ph  vsician  or  by  a 
professional  counselor  and  shall  follovs 
standard  counseling  practices, 

(h)  PHS  may  disclose  information  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  the  subject 
individuals  sexual  and/or  needle- 
shanng  partner(s),  or  in  the  verificiition 
that  the  subiect  individual  has,  notified 
such  sexual  or  needle-sharing  partner(s). 

POUCIES  AND  PRACTKJES  FOfl  STOWINQ, 
RrrWEVlNQ,  ACCt&SING,  RET/UNINQ,  ANO 
WSPOSINQ  Of  r«eCO«DS  IK  TMC  SYSTEM 

STORAGE 

File  folders,  ledgers,  card  files, 
microfiche,  microfilm,  computer  tapns 
disk  packs  and  automated  files  - 

HETRIEVABJLiry 

Indexed  by  name,  record  number,  and 
SSN  and  cross-indexed. 

SAFEGUARDS 

Safeguards  apply  to  records  stored  on- 
site  and  off-site. 

7  Authorized  Users 

Access  is  limited  to  autiionzed  i)-iS 
personnel  and  IHS  contractors  and 
subcontractors  in  the  performance  of 
their  duties.  Authorized  personnel 
include;  Meoical  records  personnel, 
health  care  providers,  authorized 
researchers,  medical  audit  personnel, 
and  health  care  team  members,  and, 
administrative  personnel  on  a  need  to 
know  basis, 

2.  Physical  Safeguards 

Records  are  kept  in  locked  m.etal 
filing  cabinets  or  m  a  secured  room  at 
all  times  when  not  actually  in  use 
during  working  hours  and  at  all  times 
during  non working  hours  Magnetic 
tapes,  disks  other  computer  equipment 
and  other  forms  of  personal  data  are 


stored  in  areas  where  fire  and  life  safetx 
codes  are  stncliy  enforced 
Telecommunication  equipment 
(computer  terminal,  modems  and  disks) 
of  the  Patient  Care  Component  (PCC)  are 
maintained  in  iocKed  rooms  during 
nonworking  hours  Combinations  on 
door  locks  are  changed  periodically  and 
whenever  a  PCC  employee  resigns, 
reti.nss  or  is  reassigned. 

3.  Procedural  Safeguards 

Within  each  facility  a  list  of  personnel 
or  categories  of  personnel  having  a 
demonstrable  need  for  the  records  in  the 
performance  of  their  duties  has  been 
developed  and  is  maintained. 
Proced  ures  have  been  developed  and 
implemented  to  review  one-time 
requests  for  disclosure  to  personnel  who 
may  not  be  on  the  authorized  user  list. 
Proper  chftrge-out  procedures  are 
followed  fur  the  removal  of  all  records 
from  the  area  in  which  they  are 
maintained.  Persons  who  have  a  need  to 
know  are  entrusted  with  records  from 
this  system  of  records  and  are  instructed 
to  safeguard  the  confidentiality  of  these 
records  They  are  to  make  no  further 
disclosure  of  the  records  except  as 
authorized  by  the  system  manager  and 
permitted  by  the  Privacy  Act,  and  to 
destroy  all  copies  or  to  return  such 
records  when  the  need  to  know  has 
expired  Procedural  instructions  include 
the  statutory  penalties  for 
noncompliance. 

The  following  automated  information 
svstems  (AIS)  security  procedural 
safeguards  are  in  place  for  automated 
health  and  medical  records  maintained 
in  the  Patient  Care  Component.  A 
profile  of  automated  systems  security  is 
maintained.  Security  clearance 
procedures  for  screening  individuals, 
both  Government  and  contractor 
personnel,  prior  to  their  participation  in 
the  design,  operation,  use  or 
maintenance  of  IHS  automated 
information  systems  are  implemented. 
The  use  of  current  passwords  and  log- 
on codes  are  required  to  protect 
sensitive  automated  data  from 
unauthorized  access.  Such  passwords 
and  codes  are  changed  periodically.  An 
automated  audit  trail  is  maintained. 
Only  authorized  IHS  Division  of  Data 
Processing  Services  staff  may  modify 
automated  files  in  batch  mode. 
Personnel  at  remote  terminal  sites  may 
only  retrieve  automated  data.  Such 
retrievals  are  password  protected. 

Privacy  Act  requirements  and 
specified  Automated  Information 
System  se<-untv  provisions  are 
specifically  included  in  contracts  and 
agreements  and  the  system  manager  or 
his/her  designee  oversee  compliance 
with  these  contract  requirements. 


4  Implementing  Guidelines 

DHHS  Chapter  45-13  and 
supplementary  Chapter  PHS.hf:  45-13 
of  the  General  administration  Manual; 
and  DHHS,  "Automated  Information 
Systems  Seairity  Program  Handbook", 
as  amended. 

RETE>rr>c:>*  *>*c  cmsp<:>s*,,,. 

Patient  listings  which  may  identify 
individuals  are  maintained  in  IHS  Area 
and  Program  Offices  permanently. 
Inactive  records  are  held  at  the  facility 
which  provided  health  services  from 
three  to  seven  years  and  then  are 
transferred  to  the  appropriate  Federal 
Records  Center.  Monitoring  strips  and 
tapes  (i.e..  fetal  monitoring  strips  and 
EEC  and  EKG  tapes)  which  are  not 
stored  in  the  patient's  official  medical 
record,  are  stored  at  the  health  facility 
for  one  year  and  are  then  transferred  to 
the  appropriate  Federal  Records  Center. 
(See  Appendix  2  for  Federal  Record 
Center  addresses).  Records,  including 
those  maintained  on  computer  media 
are  retained  in  useable  formats  at  the 
Regional  Federal  Records  Centers  for  25 
years.  Disposal  methods  include 
burning  or  shredding  of  hard  copy  and 
erasing  of  magnetic  media. 

SVSTTM  l«UMAQER(S)  AMT  *,OD«rSS 

i  u;.L>  Coordinatw-B  w;l,i.ial:  Director, 
Division  of  Clinical  and  Preventive 
Health  Services,  Indian  Health  Service, 
5600  Fishers  Lane,  Room  6A-54, 
Rockville,  Maryland  20857.  See 
Appendix  1.  The  IHS  Area  Office 
Directors,  Service  Unit  Directors.  Chief 
Executive  Officers  and  Facility  Directors 
listed  in  Appendix  1  are  System 
Managers. 

General  Procedure 

Requests  must  be  made  to  the 
appropriate  System  Manager  (IHS  Area/ 
PTX>gram  Office  Director  or  Service  Unit 
Director).  An  individual  who  requests  a 
copy  of,  or  access  to,  a  medical  record 
shall  at  the  time  the  request  is  made 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  Such  a 
representative  may  be  an  IHS  health 
professional.  When  an  individual  is 
seeking  to  obtain  information  about 
himself/herself  which  may  be  retrieved 
by  a  different  name  or  identifier  than 
his/her  current  name  or  identifier,  he/ 
she  shall  be  required  to  produce 
evidence  to  verify  that  he/she  is  the 
person  whose  record  he/she  seeks.  No 
verification  of  identity  shall  be  required 
where  the  record  is  one  which  is 
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r-equired  to  be  disclosed  'orider  the 
Freedoiii  of  Information  Act. 

Bequests  In  Person 

IdenliP.caiton  p>ap«rs  with  current 
photographs  are  preferred  but  nut 
r»q\ir*'d  If  a  subiect  individual  has  no 
!der.t..";r-it!;jn  but  is  personally  known 
to  tne  desijig~iated  aEwn^'V'  employee. 
such  employee  shail  make  a  writtBn 
record  verif^.-ing  the  subiect  individual's 
identity  If  the  subject  mdiv.duf.i  has  no 
Identification  papen.  the  responsible 
svstem  mana(?er  or  designated  a^eiK-y 
official  shall  require  that  the  sutiect 
individual  certify  in  writing  that  he/she 
IS  the  individual  whom  he/she  .,:ai:ns  to 
be  and  that  he/sne  understands  itiat  the 
knowmR  and  willful  request  or 
accuisition  of  records  concerning  an 
individual  under  false  pretense^  is  a 
criminal  offense  subiect  to  a  S.'i  OCKl 
dollar's  fine.  If  an  individual  is  unable 
to  sign  his/her  name  when  required  ho/ 
she  shall  make  his^'her  mark  and  hp.ve 
the  mark  venfied  m  writing  by  two 
additional  persons. 

Requests  By  Mail 

VVntten  requests  must  contain  the 
name  and  address  of  the  requester,  his/ 
her  date  of  birth  and  at  least  one  piece 
of  information  which  is  also  contained 
m  the  subject  record,  and  his^lit>r 
signature  for  companson  purposes  if 
tne  v/ntten  request  does  not  contain 
sufficient  information,  the  Systtm 
Manager  shall  inform  the  reque>^ter  in 
writing  that  additional.  spec;ified 
information  is  required  \i  process  the 
request. 

Requests  By  Telephone  I 

Since  positive  identification  of  she 
celler  cannot  be  established,  telephone 
re'jues's  are  no'  honored 

Parents  And  Legal  Guardians 

Parents  of  minor  children  and  legal 
gijardians  of  legally  incompetent 
individuals  shall  ver.fv  their  ovts 
identification  in  the  manner  described 
above,  as  well  as  their  relationship  to 
the  individual  whose  record  is  sought. 
A  copy  of  the  child's  birth  cert.fir^te  or 
court  order  establishing  legal 
guardianship  may  be  required  if  there  is 
any  doubt  regarding  the  relationship  of 
the  individual  to  the  patient. 

RECOftO  ACCESS  PROCEDURES 

Same  as  Notification  Procedures. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought.  Requesters  may  aisc) 
request  an  accounting  of  disclosures 
that  have  been  made  of  their  re<.ord,  if 
any 


COtCnSTiHa  RECO«0  I>«OC€0<J«£S 

Write  to  the  appropriete  HIS  .*.rea/ 
Program  Office  Director  or  Service  Unit 
Director  at  his/her  address  speci  fied  in 
Appendix  1,  and  specify  the 
information  being  contested,  the 
corrective  action  sought,  and  the 
reasons  for  reqtiesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete  un'imeiv  or  irrelevant. 

.«t£C0«D  SOUnCE  CAnCKX^S 

Patient  and/or  family  members,  IHS 
health  care  personnel,  contract  health 
care  providers,  State  and  local  health 
care  provider  organizations,  Medicare 
and  Medicaid  funding  agencies  and  the 
Social  Secxirity  Administration 

s»'STiie  tfEMPno  f^cM  ceRrwx  p«ovis»ons 

Of  THE  ACT 

None. 

Appendix  1 — Svntwm  Manajjer*  »nd  IHS 
lxx.«rinns  I  nder  Thpir  Iuru»<iiction  Wliwre 
Recardj  are  Mainlainod 

Director,  Aberdeen  Area  Indian  HeBith 

Service.  Room  309,  Federal  Building,  115 

Fourth  Avenue,  SB.,  Aberde»'n.  Sou'h 

Dakota  57401. 
Director,  Cheyenne  River  Service  Unit,  Eagle 

Butte  Indian  Hospital.  Eagle  Butte,  South 

Dakota  57625. 
Director,  Crow  Creek  Service  Unit,  Ft. 

Thompson  Indian  Health  Center,  Ft. 

Thompson,  South  Dakota  57339. 
Director.  Flandreau  Indian  School  Health 

Center,  RRl,  Box  10,  Flandreau,  South 

Dakota  57028. 
Director,  Fort  Bertbold  Service  Unit,  Mlnni- 

Tohe  Indian  Health  Center,  New  Town, 

North  Dakota  58763. 
Director.  Fort  Totten  Service  Unit.  Fort 

Totten  Indian  Health  Center.  Fort  Totten, 

North  Dakota  58335. 
Director,  Kyle  Indian  Health  Center.  P  O  Box 

540,  Kyle,  South  Dakota  57752. 
Director,  Lo%ver  Brule  Indian  Health  Center, 

Lower  Brule,  South  Dakota  5?S48 
Director,  McLaughlin  Indian  Hfwiith  Center, 

McLaughlin,  South  DaJtota  S  'M2 
Director.  Omaha-Winnebago  Service  Unit, 

Winnebago  Indian  Hospital,  Winnebago, 

Nebraska  68071. 
Director,  Pine  Ridge  Service  Unit,  P'ne  Ridge 

Indian  Hospital,  Pine  Ridge.  South  Dakota 

57770. 
Director,  Rapid  City  Service  Unit,  Rapid  City 

Indian  Hospital,  Rapid  City,  South  Dakota 

57701. 
Director.  Rosebud  Service  Unit,  Rosebud 

Indian  Hospital.  Rosebud,  S^^uth  Dakota 

57570. 
Director.  Sisseton-Wahpeton  Service  Unit. 

Sisseton  Indian  Hospital,  Sisseton.  South 

Dakota  57262 
Director,  Standing  Rock  Service  Unit,  Fort 

Yates  Indian  Hcwpital,  Fort  Yates,  North 

Dakota  58538 
Direclor,  Turtjp  Mr-un'^in  ,Service  Unit, 

Eieicxiurt  Indian  Hospital.  Beicourt,  North 

Daitota  58316, 
Director,  Wahpeton  Indian  .School  Health 

Center,  Wahpeton,  Norh  Daiiota  58075 


Director,  Wanblee  Indian  Health  Cantor, 

Wanbloe,  South  Dakota  575''7 
Director,  Vankton-Wagner  Sflrvice  Unit, 
Wagner  Indian  Hospital,  Wagner.  South 

Dakota  5  "380. 
Director.  Director.  Alaska  Area  Nativf?  H-jalth 

Srvire,  250  Gambeil  Street,  Anchorage, 

Alaska  Pqsoi. 
Director  .^!a'.ka  Native  Health  Center,  St. 

Georne  is'a.nd  Alaska  99660. 
Dirflctnr  Alaska  Native  hflaith  Center,  St. 

Paul  Island.  .Maska  99660, 
Director,  Anchorage  Service  Unit.  PF.S, 

Alaska  Native  Medical  (.enter,  255  Gambeil 

,St  ,  Anchoraae,  .Ma.ska  99501. 
Director.  Annette  Islands  ,'5e'vice  Unit, 

Metlakatla  Alaska  Natn-e  Health  Center. 

Box  428,  Metlakatla,  Alaska  90926. 
Diiwtor,  Barrow  Service  l,nit,  Barrow  Alaska 

Native  Hospital,  Barrow.  .Alaska  99723. 
Director,  Ketchikan  .Masita  Native  Health 

Center,  3289  Tongass  Avenue,  Ketchikan, 

Alaska  99901 
Director,  Kofzebue  Ser\'ice  Unit.  Kotzobue 

Alaska  Native  Hospital,  Kotzebue,  Alaska 

99752. 
Director,  Southeast  Area  Rftgionul  Health 

Onter,  3272  Hospital  Dnve,  luneau, 

Alaska  99801. 
Duector,  Yukon-Kuskckwim-Delta  Sen,-ice 

Unit.  Yukon-Kuskokwim-Delta  Regional 

Hospital.  Indian  Health  Canter,  Bethel, 

Alaska  99559. 
Director.  Albuquerque  Area  Indian  Health 

Service.  505  Marquette,  N  W  .  Suite  1502, 

Albuquerque,  New  Mexico  87102-2163. 
Director,  Acoma-CanoncitoLaguna  Service 

Unit.  Acoma-Canoncito-Laguna  Indian 

Hospital  P  O  Box  130,  San  Fidel,  New 

Mexico  87049 
Director.  Albuquerque  Service  Unit, 

Albuquerque  Indian  Hospital,  801  Vassar 

Drive,  N  E.,  Albuquerque,  New  Mexico 

8#I06 
Director,  Canoncifo  Indian  Health  Station,  d 

o  Acoma-Canoncito-Laguna  Indian 

Hospital.  P  0  Box  130.  San  Fidel,  New 

Mexico  87049 
Director  Cochlti  Indian  Health  Station. 

Cfxhiti,  New  Mexico  87041 
Director,  Dulce  Indian  Health  Center,  Dulce, 

New  Mexico  87528 
Chief,  Dental  Program.  IHS  Dental  Training 

Center,  Southwestern  Indian  Polytechnical 

Instinito,  9168  Coors  Road,  N,W.,  P  O  Box 

25927,  Albuquerque,  New  Mexico  87125. 
Director.  Indian  School  Health  Canter, 

Southwestern  Indian  Polytechnical 

Institute,  9168  Coors  Road,  N  W.,  P  O.  Box 

25927,  Albuquerque,  New  Mexico  87125. 
Director,  Isleta  Indian  Health  Center,  P  0. 

Box  429,  Isleta,  New  Mexico  87022, 
Director,  )emez  Indian  Health  Center,  P.O. 

Box  256,  Jemez  Puehio,  New  Mexico 

87024. 
Director,  Lag^jna  Indian  Health  Center,  P.O. 

Box  199.  New  Laguna,  New  Mexico  87038. 
Director,  Mescalero  Service  Unit,  Mescalero 

Indian  Hospital,  P  O  Box  210,  Mescalero, 

New  Mexico  88340. 
Director,  New  Sunrise  Regional  Treatment 

Center,  P.O.  Box  219,  San  Fidel,  New 

Mexico  87049. 
Director,  Sandia  Indian  Health  Station,  P.O. 

Box  6008,  Bernalillo,  New  Mexico  87004. 
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Director  Santa  Ana  Indian  Health  Station . 

P.O.  Box  580,  BemaliUo,  New  M«x:ro 

87004. 
Director,  San  Felipe  Indian  Heuith  Station, 

General  Deliver^'  San  Fehpe  PvHblo,  New 

Mexico  87001. 
Director.  San  luan  Indian  H.>n:th  Station,  San 

Juan,  New  Mexico  87566. 
Director,  Santa  Clara  Indian  Health  Center. 

P.O.  Box  1322.  Espar.ola.  Vew  Mt-.xkxi 

87532. 
Director,  Santo  Domingo  In  i.er  H  'h 

Station,  Santo  Domingo,  \*<w  M-'x^  r, 

87052. 
Director,  Santa  Fe  Service  Unit,  Sas-jh  !  k 

Indian  Hospital.  1700  Carriilos  Road  SdUa 

Fe.  New  Mexico  87501. 
Director  Southern  Coiorado-Ute  Service 

Unit.  P.O.  Box  778,  Ignacio,  Colorado 

81137. 
Director,  Southern  Ute  Health  Cnn\f>T. 

Ignacio,  Colorado  81137 
Director,  Taoa  Indian  Health  Center.  Taos, 

New  Mexico  87571. 
Dirpctor,  Ute  Mountain  L'te  Health  Centor. 

T.^waoc,  Ckiioradc,  81134 
Director,  White  Mesa  Indidr  iieh,'.",  ;^!.','.oii 

General  Deiiverv-  Towatx;.  f^ioradc  Sl,i  <4 
Director,  Zia  Indian  Hea.th  Statin.".  C^rifn] 

Dfliver*',  San  t'suiro   New  .Mexico  87nf^:! 
Director,  Zuni-Raniati  Servu  e  1  ni',  Zu.-ii 

Indian  Hospi*ai,  Zur.i,  Nt?w  Mexirr;  87.^27 
Director  .Bemidii  Ar«a  Indan  Heaith  S«r-i':ce. 

2U3  Federal  Building.  Bemidji,  Minnesota 

56601. 
Director,  Ball  Club  Indian  Health  Staticn. 

Bali  Club.  Minnesota  5fi622. 
Director.  Cass  Lane  .St^nice  I'nit.  Cass  Lake 

Indian  Hospitdi.  Cas«  Uke  Minnesota 

56633, 
Director,  Eastern  Michigan  .Servim  Unit, 

Kir.che!o<>  Indian  Health  Center 

K.ncheloe.  .MinnR«:)t8  49788. 
Director,  Inger  Indian  Heaah  StatMn,  inger 

Route,  De«r  River  Minnesote  .566.16 
Director,  NaMahwaush  Indian  Health  .Station, 

Ni'.'+atiwaush  Mmnesma  .56566 
Di.rwttor,  Onigum  Indian  Heoith  .Station  .Star 

Route,  Walker,  Minnesota  56484 
Direr  tor.  Pine  Point  Indian  Heaitr.  Station, 

White  Ear*h,  Minnesota  56591 
Director,  Ponemsh  Indian  Health  Station, 

Ponemah,  Minne&ote  56666. 
Director.  Red  Lake  Ser\':oe  L'nit  Red  Lake 

Indian  Hospi',ri;  Rw}  Lnke,  Minnesota 

Du^ctor,  Squaw  Lake  Indian  Health  Station, 

Squaw  Lake.  Minnesota  56681. 
Director.  White  Earth  Service  Unit,  White 

Ear'h  Indian  Health  Centrr,  White  Earth, 

M.anesota  .56591 
Director,  Billings  .-Vrea  Indian  Hea.th  Service. 

P.O.  Box  214J.  "11  Central  Avnrsue, 

Billings,  Monirinr-,  5ii!03 
Du-ector,  .^rapa/iue  InOian  Hea.th  Onler, 

Arapatioe,  Wyoming  82510. 
Di.'flctor,  Blackfeet  Servic*  Lnit,  Boi^vnir.g 

Indian  Htispital,  Browning  Mo:. :<«;.« 

■^9417 
uiiector  Grow  Service  Unit.  Grow  Indian 

Hospital  Crow  Agnncy,  Montana  59022. 
Directiir,  Flathead  Service  Unit,  St,  Ignatius 

Indian  Health  Cx»ntar,  St.  Ignatius,  Moiitans 

59ct65. 
Director  Fori  Belknsp  Sen'ice  Unit,  Har'err. 

Indian  Hospital,  .Harlem,  Montana  59526 


D. rector,  Far+  Pwik  S«r\-!(  p  ;  o:;,  fo-^.r^i 
Indian  »(inAh  Onter  Pio^oar.  Mo:;iaiia 
Sh;55 

:  •jo.'Un  Hays  Imi.un  Health  Statkn,  Hays, 

D  r<>  '  '   ■  "Hr  P*p  Indian  Health  Station, 

'ri',ir  Fi,'tp  M'-r.tana  59448. 
D  -«rt  r  L  (Kigp  !  ,rHS8  Indian  Health  Center, 

;-  <.'ir- '  ,nis,'!  ,Mi!ntana  590S0. 
Dirwor  Nir-'P-     heyenne  Service  Unit, 
Laiue  D»ii:  irici  ,  Health  Center,  Lame 
Deer.  Montans  ^  *'>A  •, 
Director.  Pr>or  Ina.an  Health  Station,  Pnror, 

Montana  59066. 
Director,  Poison  Indian  Health  Center  320- 
B  4th  Avenue  East,  Poison,  Montana 
59860. 
Director,  Rocky  Boys  Seivice  Unit,  Box  Elder 
Indian  Health  Center,  Box  Elder.  Montana 
59521. 
Director,  Wind  River  Service  Unit,  Port 
Washakie  Indian  Health  Center,  Fort 
Washakie.  Wyoming  82514. 
Director,  Wolf  Point  Indian  Health  Center. 

Wolf  Point.  Montana  59201. 
Director.  California  Area  Indian  Health 
Service,  1825  Bell  Street,  Suite  200. 
Sacramento.  California  95825-1097. 
Director.  Nashville  Area  Indian  Health 
Service,  3310  Perimeter  Hill  Drive. 
Nashville.  Tennessee  37211-4139. 
Director,  Cherokee  Service  Unit,  Cherokee 
Indian  Hospital,  Cherokee,  North  Carolina 
28719. 
Director,  Unity  Regional  Youth  Treatment 
Center.  P.O.  Box  C-201.  Cherokee,  North 
Carolina  28719. 
Director,  Navajo  Area  Indian  Health  Service. 
P.O.  Box  G.  Window  Rock.  Arizona  86515. 
Director.  Chilchinbeto  Indian  Health  Station, 
c/o  Kayenta  Indian  Health  Center.  P.O.  Box 
368,  Kayenta,  Arizona  86033. 
Chief  Executive  Officer.  Chinle  Service  Unit. 

P.O.  Drawer  PH..  Chinle.  Arizona  86503. 
Chief  Executive  Officer,  Crownpoint  Service 
Unit.  Crownpoint  Indian  Hospital.  P.O. 
Ek)x  358.  Crownpoint,  New  Mexico  87313. 
Director.  Dnnnebito  Indian  Health  Station,  d 
o  Tuba  City  Indian  Hospital.  Tuba  Qty, 
Arizona  86045. 
Director.  Dennehotso  Indian  Health  Center, 
c/o  Kayenta  Indian  Health  Center.  P.O.  Box 
368,  Kayenta,  Arizona  86033. 
Director.  Dilkon  Indian  Health  Station,  c/o 
Winslow  Indian  Health  Center.  P.O. 
Drawer  40,  Winslow,  Arizona  86047. 
Director,  Driith-Na-O-Dilh-Le  Indian  Health 
Center,  Star  Rou'*>  4.  Box  5400,  Blocwnfield. 
New  Mexirt.  ^'^^  r 
Chief  Ex'^cu^oh     t*    er,  Fort  Defiance 
Service  Unit  Fon  Defiance  Indian 
Hospital,  P  O  Box  649  Fort  Defiance. 
Arizona  86504 
Director,  Fort  Wingate  Inuiai.  Saiool  Health 
Center,  c/o  Gallup  Indian  Medical  Center, 
P.O.  Box  1337,  Gallup,  New  Mexico  87301. 
Director.  Gallup  Service  Unit,  Galhip  Indian 
Medical  Center  P  0  Box  1337,  Gallup, 
New  Mexico  87301. 
Director,  Inscription  House  Indian  Health 
renter.  P  O  Box  7397.  Shonto,  Arizona 
S6(M4 

Uiief  Executive  Offrpr  Kayenta  Service 
Unit,  Kayenta  Ir  inn  Hfslth  Center,  P.O. 
Box  366  Kayenta,  Arizona  86033. 


Director.  Leupp  Indian  Health  Station,  c/o 
Winslow  Indian  Health  Center.  P.O. 
Drawer  40.  Winslow.  Arizona  86047. 
Facility  Director.  Montezuma  Creek  Health 

Center.  Montezimia  Creek,  Utah  84534. 
Director,  Pinon  Indian  Health  Station,  c/o 
Chinle  Indian  Hospital.  P.O.  Box  P.H., 
Chinle.  Arizona  85603. 
Director,  Pueblo  Pintado  Indian  Health 
Station,  c/o  Crownpoint  Indian  Hospital, 
P.O.  Box  358.  Crownpoint,  New  Mexico 
87313. 
Director.  Rock  Point  Indian  Health  Station,  c/ 
0  Chinle  Indian  Hospital.  P.O.  Box  P.H., 
Chinle,  Arizona  85603. 
Duector,  Saaoctee  Indian  Health  Sutloo. 
Shiprock  Indian  Hospital,  P.O.  Box  160, 
Shiprock.  New  Mexico  87420. 
Chief  Executive  Officer,  Shiprock  Service 
Unit.  Shiprock  Indian  Hospital.  P.O.  Box 
160.  Shiprock.  New  Mexico  87420. 
Director,  Teec  Nos  Pos  Indian  Health  Center. 
P.O.  Drawer  D.  Teec  Nos  Poa,  Arizona 
85614. 
Director.  Toadlena  Indian  Health  Station,  c/ 
0  Shiprock  Indian  Hospital.  P.O.  Box  160, 
Shiprock.  New  Mexico  87420. 
Director.  Tohatchi  Indian  Health  Center.  P.O. 

Box  142.  Tohatchi.  New  Mexico  87325. 
Chief  Executive  Officer.  Tsaile  Indian  Health 
Center.  P.O.  Box  467,  Tsaile,  /Vrizona 
86556. 
Chief  Executive  Officer,  Tuba  Qty  Service 
Unit,  Tuba  City  Indian  Hospital,  Tuba  Qty, 
Arizona  86045. 
Chief  Executive  Officer,  Winslow  Service 
Unit,  Winslow  Indian  Health  Center,  P.O. 
Drawer  40,  Winslow.  Arizona  86047. 
Director,  Oklahoma  City  Area  Indian  Health 
Service.  Five  Corporation  Plaza.  3625  N  W. 
56th  Street.  Oklahoma  Gty,  Oklahoma 
73112. 
Director.  Cari  Albert  Indian  Hospital,  1001 
North  Country  Club  Drive,  Ada,  Oklahoma 
74820. 
Directw.  Anadarko  Indian  Health  Center, 

P.O.  Box  828.  Anadarko.  Oklahoma  73005. 
Director.  Carnegie  Indian  Health  Center.  P.O. 

Box  1120,  Carnegie,  Oklahoma  73150. 
Director.  Claremore  Service  Unit  Claremore 
Comprehensive  Indian  Health  Facility, 
West  Will  Rogers  Boulevard  k  Moore, 
Claremore,  Oklahoma  74017. 
Director.  Qinton  Service  Unit,  Ginton  Indian 
Hospital.  Route  4.  Box  213,  Qinton, 
Oklahoma  73601. 
Director.  Concho  Indian  Health  Ginic,  P.O. 

Box  150.  Concho,  Oklahom?  73022. 
Director.  Kansas  Service  Unit,  Holton  Indian 
Health  Center.  100  West  I6th  Street, 
Holton,  Kansas  66436. 
Facility  Director,  Lawrence  fHaskell)  Indian 
Health  Center.  2415  Massachusetts 
Avenue.  Lawrence,  Kansas  66044, 
Director,  Lawton  Service  Unit,  Lawton  Indian 

Hospital,  Lawton  Oklahoma  73501. 
Director,  Miami  Indian  Health  Center,  P.O. 

Box  1498,  Miami,  Oklahoma  74855. 
Director,  Pawhuska  Indian  Health  Center, 
715  Grandview,  Pawhuska.  Oklahoma 
74056. 
Director.  Pawnee  Service  Unit,  Pawnee 
Indian  Service  Center.  RR2,  Box  1.  Pawna*. 
Oklahoma  74058. 
Director.  Sha*vnee  Service  Unit.  Shawnee 
Indian  Health  Center.  2001  South  Gordon 
Cooper  Drive.  Shawnee  ..Oklahoma  74801. 
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Director,  Tahlequah  Service  L  m'  vn  w 
Hastings  Indian  Hospital  IOCS  Buss, 
Tahlequah,  Oklahoma  74464 
Director,  Watonga  Indian  Health  Center,  P.O. 

Box  878.  Watonga.  Oi-iahnma  73772 
Director,  Wewolta  Indian  Health  r,<>nt8r,  P.O. 

Box  1475,  W'ewoka  Oklahoma  74884. 
Director.  White  Eagle  Indian  Health  Center, 
P  O  Box  2071.  Ponca  City,  Oklahoma 
74601. 
Director.  Phoenix  Area  Indian  Health 
S€n,ice,  3738  N.  16tn  Street.  Suite  ,f 
Phoenix,  Arizona  85016-5981 
Director,  Bylas  Indian  Health  Center,  P.O. 

Box  208.  San  Carlos.  Anrona  85550. 
Director,  Chemehuevi  Indian  Health  Clinic. 

Chemehuevi  Valley.  California  92363. 
Director,  Cibecue  Indian  He«iih  Center. 

Cibecue,  Arizona  85941. 
Director.  Colorado  River  Service  Unit,  Parker 
Indian  Hospital.  Route  1.  P.O.  Box  12, 
Parker.  Arizona  85344 
Director.  Fort  McDermitt  Indian  Health 
Station,  P.O.  Box  475,  McDermitt.  Nevada 
89421. 
Director.  Fort  McDowell  Indian  Health 
Station,  c/o  Phoenix  Indian  Medical 
Center,  4212  North  16th  Street.  Phoenix. 
Arizona  85016. 
Director.  Fort  Yuma  Service  Unit.  Fort  Yuma 
Indian  Hospital.  P.O  Box  1368,  Fort  Yuma, 
Arizona  85364 
Director  Giia  Crossing  Indian  Health  Clinic, 
Route  1,  Box  770,  Laveen.  Arizona  85339. 
Director,  Havasupai  Indian  Health  Station, 

Supai,  Arizona  86435, 
Director,  Keams  Canyon  Service  Unit,  Keams 
Canyon  Indian  Hospital,  P.O.  Box  98, 
Keams  Canyon,  Arizona  86034 
Director.  Owyhee  Service  Unit.  Owyhee 
Indian  Hospital,  P.O.  Box  212,  Owyhee, 
Nevada  89832. 
Director,  Peach  Springs  Indian  Health  Center, 

Peach  Springs,  Arizona  86434. 
Director.  Phoenix  Indian  School  Health 
Center,  c/o  Phoenix  Indian  Medical  Center, 
4212  North  16th  Street,  Phoenix.  Arizona 
85016. 
Director,  Phoenix  Service  Unit,  Phoenix 
Indian  Medical  Center.  4212  North  16th 
St.,  Phoenix,  Arizona  85016. 
Director,  Pyramid  '.^ke  Indian  Health  Clinic, 

Nixon,  Nevada  «s#424. 
Director,  Sacaton  .Service  Unit,  Sacaton 

Indian  Hospital,  Sacaton,  Arizona  85247. 
Director,  Salt  River  Indian  Health  Center, 
Route  1.  Box  2'!?  Scottsdale,  Arizona 
85256, 
Director,  San  Car's  Service  Unit,  San  Carlos 
Indian  Hospital    »an  Carlos,  Arizona 
85550. 
Director,  San  Luo  .ndian  Health  Station,  d 
o  Phoenix  Indior.  Medical  Center,  4212 
North  16lh  Street  Phoenix,  Arizona  85016. 
Director,  Schurr  Sen-ice  Unit,  Schurz  Indian 

Hospital,  Schu'-'  Nevada  89427. 
Director,  Second  ivesa  Indian  Health  Center, 
General  Deh'.'en    Second  Meia  Arizona 
86043 
Director.  Shermar  mdian  School  Health 
Center.  893*  Viaunolia,  Riverside, 
Cdl.fomia  9Z50. 
Director.  Sou'_ien  •^ank  Indian  Health 
Qinic,  15*ii  '      -'.Eagle  Road,  Elko, 
Nevada  89A''.-. 
Di.'ector.  Stewi'x  ;..i:an  Health  Station, 
Stewart,  Nevaaa  89437. 


Director,  Unitah  and  Ouray  Service  Unit,  Fort 
Duchesne  Indian  Health  Center,  P  O  Box 
160.  Roosevelt.  Utah  840fi6 
Director.  Whiteriver  Service  Unit  Whitenver 
Indian  Hospital,  Whitenver.  Arizona 
85941. 
Director,  Portland  Area  Indian  Health 
Service,  Room  476,  Federal  Building  1220 
Southwest  Third  Avenue,  Portland,  Oregon 
97204-2829 
Director.  Chemawa  Indian  Health  Center, 
3750  Chemawa  Road,  NE,,  Salem,  Oregon 
97305-1198. 
Diivctor,  Colville  Service  Unit,  Colville 
Indian  Health  Center,  Nespelem, 
Washington  99155, 
Director.  Coeur  d  Alene  Indian  Health 
Station,  Coeur  d'Aiene,  Idaho  83814. 
Director.  Fort  Hall  Service  Unit.  Fort  Hall 
Indian  Health  Center,  P.O.  Box  317,  Fort 
Hall,  Idaho  832G3, 
Director,  Incheliura  Indian  Health  Center, 

Inchelium,  Washington  99138. 
Director.  Kamiah  Indian  Health  Station. 

Kamiah,  Idaho  83536. 
Director,  Neah  Bay  Service  Unit,  Neah  Bay 
Indian  Health  Center,  P.O.  Box  418,  Neah 
Bay,  Washington  98357. 
Director,  Northern  Idaho  Service  Unit, 
Northern  Idaho  Indian  Health  Canter,  P  0 
Drawer  367,  Lapwai,  Idaho  83540. 
Director,  Northwest  Washington  Service 
Unit,  Lummi  Indian  Health  Center  2592 
Kwina  Road,  Bellingham,  Washington 
98225. 
Director,  Puget  Sound  Service  Unit,  Puget 
Sound  Indian  Health  Station,  1212  South 
Judkins.  Seattle,  Washington  98144 
Director,  Queets  Indian  Health  Station,  c/o 
Service  Unit  Director,  Taholah  Indian 
Health  Center.  P.O.  Box  219,  Taholah, 
Washington  98587. 
Director.  Taholah  Service  Unit,  Taholah 
Indian  Health  Center,  P.O.  Box  219, 
Taholah,  Washington  98587. 
Director,  Warm  Springs  Service  Unit, 
Wellpinit  Indian  Health  Center,  P.O.  Box 
357,  Wellpinit,  Oregon  99040. 
Director,  Wellpinit  Service  Unit,  David  C. 
Wynecoop  Memorial  Clinic,  P  O  Box  357, 
Wellpinit,  Washington  99040 
Director.  Yakima  Service  Unit,  Yakima 
Indian  Health  Center,  401  Buster  Road. 
Toppenish.  Washington  98948, 
Director,  Yellowhawk  Service  Unit. 
Yellowhawk  Indian  Health  Center,  P.O 
Box  160.  Pendleton,  Oregon  97801. 
Director.  Office  of  Health  Program  Research 
&  Development,  Indian  health  Service, 
7900  S.  j.  Stock  Road,  Tucson,  Arizona 
85746-9352. 
Director,  Santa  Rosa  Indian  Health  Center, 

HCR  Box  700,  Sells,  Arizona  85634 
Director,  San  Xavier  Indian  Health  C>enter, 
7900  S.  J.  Stock  Road,  Tucson,  Arizona 
85746-9352. 
Director,  Sells  Service  Unit,  Sells  Indian 
Hospital,  P  O,  Box  548.  Sells,  Arizona 
85634. 

.\ppendLx  2 — Federal  Archives  and  Records 

C«nters 

District  of  Columbia  Mdr,  iana  Encept  U  S 
Court  Records  for  Mar^  ;and  Washington 
National  Records  Center,  4205  Suitland 
Road,  Suitland,  Mar\land  20409. 


GSA  Region  1— Connecticut,  Maine,  and 
Rhode  Island,  Federal  Archives  and 
Records  Center,  380  Trapelo  Road, 
Waltham,MA02154 

GSA  Region  2— New  York,  Federal  Archives 
and  Records  Center,  Military  Ocean 
Terminal,  Bldg,  22  Bayonne.  NI  07002, 

GSA  Region  3— Pennsylvania,  Federal 
Archives  and  Records  Center,  5000 
Wissahickon  Avenue.  Philadelphia,  PA 
19144 

GSA  Region  4— Alabama,  Florida, 
Mississippi  and  North  Carolina,  Federal 
Archives  and  Records  Center,  1557  St, 
)oseph  Avenue  East  Point.  GA  30344. 

GS,^  Region  5 — Wisconsin  Minnesota  and 
US.  Court  Records  for  Michigan  Federal 
Archives  and  Records  Center  7  j.sg  South 
Pulaski  Rd.,  Chicago  IL  60629 

GSA  Region  5— Michigan  Except  US.  Court 
Records  Federal  Records  Center  3150 
SpnngborD  Road,  Da\-ton  OH  454.i9, 

GS.^  Region  6 — Kansas,  lews  and  .Nebraska, 
Federal  Archives  and  Records  Center,  2306 
East  Bannister  Rd  .  Kansas  City,  MO  64131 

CSA  Region  7— Louisiana,  New  Mexico. 
Oklahoma  and  Texas,  Federal  Archives 
and  Records  Center,  P  O  Box  6216,  Ft 
Worth.  TX  76115, 

GSA  Region  8 — Colorado,  Wyoming,  Utah. 
Montana,  North  Dakota  and  South  Dekota, 
Federal  Archives  and  Records  Center,  P.O. 
Box  25307,  Denver,  CO  80225 

GSA  Region  9 — California.  Except  Southern 
California  and  Nevada,  Except  Clark 
County,  Federal  Archives  and  Records 
Center,  1000  Commodore  Drive,  San 
Bruno,  CA  94066 

GSA  Region  9— Arizona:  Clark  County, 
Nevada  and  Southern  California  (Counties 
of  San  Luis  Obispo,  Kem,  San  Bernardino, 
Santa  Barbara,  Ventura.  Los  Angeles, 
Riverside,  Orange,  Imperial  Inyo,  and  San 
Diego),  Federal  Archives  and  Records 
Center,  24000  Avila  Road  Laguna  Niguel, 
CA  92677 

GSA  Region  10— Washington,  Oregon.  Idaho 
and  Alaska,  Federal  Archives  and  Records 
Center  6125  Sand  Point  Way,  Seattle,  WA 
98115 
Dated:  lune  24,  1993. 

Wilford  ].  Fort>u«h, 

Diivctor.  Office  of  Management. 

jFR  Doc.  93-15777  Filed  7-2-93:  8  45  am] 
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Public  Health  Service 

National  institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  PR  22859,  May  27,  1975,  as 
amended  most  recently  at  58  FR  19466, 
April  14,  1993),  is  amended  to  reflect 
the  reorganization  of  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  (HNV),  National 
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Institutes  of  Hoalth  (NIH),  This 
reorganization  will:  il)  Transfer  the 
functions  of  the  Division  of  Toxicology' 
Research  and  leslin«  (DTRT]  (HN\'5t 
t»nd  the  Division  of  Biometry  and  Risk 
Assessment  (DBRA)  (HNV6)  to  the 
Division  of  Intramural  Research  (HNV2) 
and  abolish  thn  DTRT  and  the  UBRA. 
and  (2)  revise  the  funrtionai  statement 
of  the  Division  of  Intramural  Research 
(HNV2).  This  reorganization  w.il 
consolidate  the  NEHS  intramural 
functions  within  the  Division  of 
Intramural  Researf:h  in  order  t'l  fni  i!itf?te 
me  pursuit  of  new  researr,h 
opportunities,  and  promote  the  highest 
level  of  research  in  environmentdi 
health  sciences,  environmental 
medicines,  environmental 
epidemiology,  and  toxicology. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  Division  of 
Intrcmiiral  Research  (HNV2),  delete  the 
functional  statement  in  its  entirety  and 
ivseri  the  following: 

(IJ  Plans  and  conducts  the  Li.sti'vite'!; 
hasic  laborator\'  and  chniral  rewa:,,;:!, 
which  encompasses  the  enviroinnentd! 
areas  of  medicine,  buiiogv 
pharmacology,  neurosciencc's  and 
pulmonary  pathobiolow;y,  riiemi.^fry, 
toxicology,  xenetics,  and  biophys.cs; 

(2)  Plans  and  conducts  a  prf)^r't.ii  '  f 
toxicology  and  c:a-cinogenesis  stut^:es  to 
establish  and  characterize  the  fcxiCity  of 
chemicals  and  other  environmental 
agents,  and  develop,  validate,  and 
evaluate  such  methods, 

(3)  Plans  and  cordurts  hasic  and 
applied  research  related  to 
environmental  health  m  the  artjas  "f  nsk 
assessment,  statistics,  bioniathematir:s, 
and  epidemiology; 

(4)  Ensures  optimal  utilization  of 
available  resources  in  the  attainment  of 
Institute  objectives; 

(5)  Evaluates  reseanh  elio.-^.s  and 
establishes  intramural  pnenties; 

(6)  Integrates  ongoing  and  new 
research  activities  into  the  division 
structure; 

(7)  Collaborates  with  other  NIH 
Institutes,  divisions  and  programs; 

(8)  Maintains  an  artive  association 
ivith  peer  groups  in  other  Federal 
'igencies,  academic  and  pnvate 


nstitulions.  and  international 
o.-v;ani7.ations  with  similar 
environmental  health  research  interests. 
and  disseminates  researcii  results;  end 

(9)  Provides  advice  to  the  InsUtufe 
Director  and  staff  on  matters  of 
scientific  interest. 

(2)  Under  the  heading  Division  of 
Toxicology  Besporch  and  Testing 
fHNV5),  and  the  D'v:sion  of  Biometry 
and  Risk  Assessment  (HNV6),  delete  the 


title  a;'.d  *\inctiondl  statcrrfnts  in  their 
ert;rety 

I'^eiegatiatis  n^ Authn-  'v  S;  :tement: 
A:l  delegations  and  rec:G;e>^a:ion8  of 
aiithonty  to  offices  and  employees  of 
NiH  which  were  in  effect  immediately 
prior  to  the  effective  date  of  this 
reorganization  and  are  consistent  with 
this  reorgaiuzation  shall  continue  in 
effect,  pending  further  redelegation. 

Dated;  July  11,  1993. 
B«m«dinp  He*ly, 

IFR  Doc.  93-15865  Filed  7-2-93;  8;45  ami 
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Agree  «T>»nl 

AGENCY:  Office  of  the  Assistant 
Secretarv  for  Health,  HHS. 
ACTKX:  Notice  of  termination  of 
agreement. 

suMfciARY:  The  President's  Council  on 
Physical  Fitness  and  Sports  (PCPFS)  has 
decided  to  continue  the  PCPFS' 
President's  Challenge  and  to  terminate 
its  Agreement  to  unify  two  physical 
fitness  testing  proRrams. 

FOR  RJP'XER  »^^ORM*rK>^  CO^TAC^- 

Ch.-istine  G  Spain,  M.A.,  Director, 
Research,  Planning  &  Special  Projects. 
PCPFS.  701  Pennsylvania  Avenue,  NW., 
suite  250,  Washington,  DC  20004.  202- 
272-3424. 

SUPPS.EMEWTAPV  iNFORMATKjw:  On  July 
2'^     ^"     -      ■    ^  vvt,v  ;^uLiished  in  the 
Fwiera!  Register  (57  FR  32022)  inviting 
pabiic  comment  concerning  the 
appropriateness  of  the  PCPFS  and  the 
American  Alliance  for  Health,  Physical 
Education,  Recreation  and  Dance 
(AAHPERD)  entering  into  an  agreement 
to  develop  a  uniform  national  physical 
fitness  testing  program.  The  full  text  of 
the  Agreement  also  was  published.  Two 
hundred  and  ten  comments  were 
received  in  response  to  the  notice,  85  in 
favor  of  the  merger  and  125  opposed. 
Based  upon  a  decision  of  the  then 
Assistant  Secretary  for  Health,  Dr.  James 
O.  Mason,  the  comments  were  reviewed 
by  the  Department's  Office  of  General 
Counsel,  followed  by  a  separate  review 
by  a  departmentally-approved  five- 
member  peer  review  panel.  The  PCPFS 
has  carefully  considered  the  views 
expressed  in  the  public  comments  as 
well  as  those  of  the  members  of  the 
panel  and  has  concluded  that  the  two 
tests— AAHPERD  s  "Physical  Best"  and 
the  PCPFS"  'President's  Challenge"— 
should  continue  to  operate 
independently  and  not  be  merged.  The 


effect  of  this  decision  is  to  terminate  the 
Memorandum  of  Agreement  between 
the  PCPFS  and  AAHPERD. 

Dated  June  28. 1993. 
Matthew  Guidry, 
Acting  Executive  Director.  PCPS. 
'•■^^    »»    43-15839  Filed  7-2-93;  8.45  amj 

ML^JNO  COOC  41W-17-M 


S«  ;^v  >c»s  A d f^ '  r...  II ;  r'Hi  ■^::,r. 

''.,>"*»'■'    I.  ,  (>  ;    of   ,  M.  tX;  ■  »  '  i; ,; '  >f ' a  V*' '":  i C  " ': 

b'^'nti  Df  J5  ■'■«8'i''.g  «0"(  ;"ftO<p.'si 

Aaer-cipi  Br-a  c-<Br>orst-:,r.en  •'■•h^  f^:) f 

A ''.rvj'fiw"  -COT  ':."■>«  P'l.^-am 

*^th»CY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACTHM:  Notice 


summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979.  11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATNM  CONTACT: 

Denise  L.  Goss,  Program  Assistant. 
Division  of  Workplace  Programs,  room 
9-A-54,  5600  Fishers  Lane,  Rockville. 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  oi^er  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
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rounds  of  performance  testing  plus  an 
on-site  inspection  To  maintain  that 
certification  a  laboratory  must 
participate  in  •an  everv-other-month 
performance  testing  program  pius 
periodic,  on-  site  mspeaions 

Laboratories  which  ciaim  to  be  in  the 
applicar.t  staiie  of  cemfication  are  not  to 
be  cor.s.dersd  as  meeting  the  minimum 
requiremoVits  expressed  m  the  HHS 
Guide. iTiHS  A  laboratory'  must  have  its 
lett-^r  of  ter^if:  nation  from  S.\.MH,SA. 
HHS    *''">^r.v   HHS  NIDA)  which 
attests  L^.dt  .t  r-as  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  followiniij  laboratories 
meet  the  minimum  standards  set  forth 
m  the  Guidelines: 
Aegis  Analytical  Laboratories,  Inc.,  624 

Crassmere  Park  Road  suite  21, 

Nashville,  TN  37211.  615-331-5300 
.Mabama  Reference  Laboratories,  Inc., 

543  South  Hull  Street.  Montgomery, 

AL  36103,  800-541-4931/205-263- 

5745 
Aihed  Clinical  Laboratories.  201  Plaza 

Boulevard,  Hurst,  TX  76053,  817- 

282-2257 
American  Medical  Laboratories,  Inc., 

14225  Newbrook  Drive,  Chantilly.  VA 

22021, 703-802-«900 
Associated  Pathologists  Laboratories, 

Inc.  4230  South  Bumham  Avenue, 

suite  250,  Us  Vegas,  NV  89119-5412, 

702-733-7866 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP),  500  Chipeta 

Wav.  Salt  Lake  Qty.  UT  84108,  801- 

583-2787 
Baptist  Medical  Center— Toxicology 

Laboratory,  9601  1-630.  Exit  7.  Little 

Rock.  ARV2205-7299.  5C1-227-2783 

(formerly:  Forensic  Toxicology 

Laboratory  Baptist  Medical  Center) 
Bayshore  Clinical  Laboratory.  4555  W. 

Schroeder  Drive,  Brown  Deer.  WI 

53223.  414-355-4444/300-877-7016 
Bioran  Medical  Laboratory.  415 

Massachusetts  Avenue,  Cambridge, 

M.^  02139  617-547-8900 
Cedars  Medical  Center.  Department  of 

Pathology,  1400  Northwest  12th 

Avenue,  Miami,  FL  33136,  305-325- 

5810 
Centinela  Hospital  Airport  Toxicology 

Laboratory,  9601  S.  Sepulveda  Blvd.. 

Los  Angeles.  CA  90045,  310-215- 

6020 
Clinical  Pathology  Facility,  Inc.,  711 

Bingham  Street,  Pittsburgh  PA  15203, 

412^88-7500 
Clinical  Reference  Lab,  11850  West  85th 

Street.  Lenexa,  KS  66214.  800-445- 

6917 
CompuC.-.''m.  Laboratones,  Ltc  A 
Subsidiary  of  Roche  Biomedical 
Laboratory,  3308  Chapel  HiU/Nelson 


Hwv  ,  Research  Triangle  Park,  NC 
27709,  919-549-8263/800-833-3984 
CompuChem  Laboratories,  Special 
Division.  3308  Chapel  Hill/Nelson 
Hwy..  Research  Triangle  Park,  NC 
27709,  919-549-8263 
Cox  Medical  Centers,  Department  of 
Toxicology.  1423  North  Jefferson 
Avenue.  Springfield.  MO  65802.  800- 
876-3652/417-836-3093 
CPF  MetPatli  Laboratories,  21007 
Southgate  Park  Boulevard,  Cleveland, 
OH  44137-3054.  800-338-0166 
(outside  OH)/800-362-891 3  (inside 
OH)  (name  changed:  formerly 
Southgate  Medical  Laboratory; 
Southgate  Medical  Services.  Inc.) 
Damon  Clinical  Laboratories,  140  F^st 
Ryan  Road,  Oak  Creek,  WI  53154 
800-638-1100  (name  changed: 
formerly  Chem-Bio  Corporation;  CBC 
Chnilab) 
Damon  Clinical  Laboratories.  8300 
Esters  Blvd..  Suite  900.  Irving,  TX 
75063. 214-929-0535 
Dept.  of  the  Nav^.  Navy  Drug  Screening 
Laboratory.  Great  Lakes.  IL.  Building 
38-H.  Great  Lakes.  IL  60088-5223. 
708-688-2045/708-688-4171 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Norfolk,  VA,  1321  G.lbert 
Street,  Norfolk.  VA  23511-2537,  604- 
444-8089  ext.  317 
Doctors  Laboratory,  Inc..  P.O.  Box  2638, 
2906  Julia  Drive.  Valdosta.  Georgia 
31604. 912-244-4468 
Doctors  4  Physicians  Laboratory-,  801 
East  Dixie  Avenue,  Leesburg,  FL 
32748, 904-787-9006 
Drug  Labs  of  Texas,  15201  I-IO  East. 
Suite  125.  Channelview.  TX  77530, 
713-457-3784 
DrugScan,  Inc..  P.O.  Box  2969, 1119 
Meams  Road.  Warminster.  PA  18974. 
215-674-9310 
ElSohly  Laboratories,  Inc.,  1215-1/2 
Jackson  Ave.,  Oxford,  MS  38655.  601- 
236-2609 
Employee  Health  Assurance  Group,  405 
Alderson  Street,  Schofield,  WI  54476. 
800-627-8200  (name  change: 
formerly  Alpha  Medical  Laboratory, 
Inc.) 
General  Medical  Laboratories,  36  South 
Brooks  Street.  Madison.  WI  53715. 
608-267-6267 
Harrison  *  Associates  Forensic 
Laboratories,  606  N  Wealhorford, 
P.O.  Box  2788,  Midland,  TX  79702, 
800-725-3784/915-687-6877 
HealthCare/Preferred  Laboratories, 
24451  Telegraph  Road,  Southfield,  MI 
48034.  800-328-4142  (inside  MI)/ 
800-225-9414  (outside  MI) 
Hermann  Hospital  Toxicology 
Laboratory,  Hermann  Professional 
Building,  6410  Fannin,  suite  i54. 
Houston.  TX  77030,  713-793-6080 


IHC  Laboratory  Services  Forensic 
Toxicology.  930  North  500  West,  suite 
E,  Provo,  UT  84604,  800-967-9766 
lewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Avenue,  Cincinnati,  Ohio 
45229, 513-569-2051 
LaboratoPr'  of  Pathoiogv  of  Seattle,  Inc., 
1229  Madison  St.,  suite  500, 
Nordstrom  Medical  Towe',  Seattle. 
WA  98104,  206-386-2672 
Laborator.'  Specialists,  Inc.,  113  Jarrell 
Dnve,  Belle  Chasse,  LA  70037,  504- 
392-79^1 
Marshfield  laboratories.  1000  North 
Oak  Avenue,  Marshfield.  WI  54449, 
715-389-3734''80O-2?,2-5835 
Mavo  Medical  Labor'-. *nries,  200  S.W. 
First  Street,  Rochester.  MN  55905, 
507-284-3631 
Med-Chek  Laboratories,  Inc.  4900  Perry 
Highway.  Pittsburgh,  FA  15229,  412- 
931-7200 
MedExpress.'National  Labors  (or,- 
Center,  4022  WiHow  Lake  Boulevard, 
Memphis,  T^.  38175,901-795-1515 
Medical  Scier.r.o  Laboratones,  11020  W. 
Plank  Court,  Wauwatosa,  WI  53226, 
414-4  76-34. ;0 
MedTox  Bio- Analytical,  a  Division  of 
MedTox  Ltiboretories  Lnc  ,  6160 
Variel  Avenue,  Woodland  Hills,  C.\ 
91367.  818-226-4373  (name  changed; 
formerly  Laboratory  Specialists,  Inc.; 
.Abused  Drug  Laboratories,  moved  12/ 
21 '92) 
MEDTOX  Bio-Anaiytical,  8600  West 
Catalpa  Avenue,  Chicago,  IL  60656, 
8.00-872-5221/312-714-9191 
(address,  phone,  and  name  changed 
on  5/17/93.  formerly  MedTox  3io- 
Analvlicdl.  a  Division  of  MedTox 
laboratories,  lnc  ,  Bio-,Anal;,1ical 
Technologies) 
MedTox  Laboratories,  Inc.  402  W. 
County  Road  D,  St  Paul.  MT^J  55112, 
800-832-3244 '61 2-636-7466 
MeLhodist  Hospital  of  Indiana.  Inc., 
Department  of  Pathuiagy  and 
Laboratory  Medicir.e.  1701  N.  Senate 
Boulevard,  Indianapolis.  IN  46202, 
317-925^35^7 
Methodist  Medical  Canter  Toxicology 
Laboratory.  221  N.E.  Glen  Ork 
Avenue,  Peoria,  IL  61636,  80^-752- 
1835/309-671-5199 
MetPalh,  Inc.,  1355  Mittel  Boulevard, 

Wood  Dale,  IL  60191.  708-59.5-3388 
MetPalh.  Inc.,  One  Malcolm  Avenue. 
Teterboro.  NJ  07608,  201-393-5000 
MetWest-BPL  Toxicology  I^bcnitory, 
18700  Oxnard  Street,  Fnrzana.  CA 
91356,  80O-492-08C0/8 18-3 43-8 181 
National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Road,  Baltimore. 
MD  21227,  410-536-1485,  (name 
changed:  formerly  Marvdand  Medical 
Laboratory,  Lnc.) 
National  Drug  Assessment  Corporation, 
5419  South  Western,  Oklahoma  City. 
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OK  73109.  800-749-3784.  (name 

changed:  formerly  Med  Arts  Lab) 
National  Heaiih  Laboratories 

Incorporated,  2540  Emrirp  Drr.e, 

Winston-Salem.  NC  27103-6710,  919- 

76Ct-4620/80O-334-8627  (outside 

NC)/800-642-0894  (inside  NC) 
National  Health  Laboratories 

Incorporated,  75  Rod  Smith  Place, 

Cranford.  NJ  07016-2843.  908-272- 

2511 
National  Healtli  Laboratories. 

Incorporated,  d.b.a.  National 

Reference  Laboratory,  Substance 

Abuse  Division,  1400  Donelson  Pike. 

suite  A-15,  Nashville.  TN  37217. 

615-360-3992/800-800-4522 
National  Health  Laboratories 

Incorporated,  13900  Park  Center 

Road,  Hemdon,  VA  22071,  703-742- 

3100 
National  Psychopharmacology 

Laboratory.  Inc.,  9320  Park  W. 

Boulevard.  Knoxville.  TN  37923.  800- 

251-9492 
National  Toxicology  Laboratories,  Inc., 

1100  California  Avenue,  BakersReld, 

CA  93304.  805-322-4250 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT).  747Cy-A  Mission 

Valley  Road,  San  Diego,  CA  92108- 

4406.  800-446-4728/619-686-3200. 

(name  changed:  formerly  Nichols 

Institute) 
Northwest  Toxicology,  Inc.,  1141  E. 

3900  South,  Salt  Lake  City,  LIT  84124. 

800-322-3361 
Occupational  Toxicology  Laborelorios, 

Inc.,  2002  20th  Street,  Suite  204A, 

Kenner,  LA  70062,  504-465-0751 
Oregon  Medical  Laboratories.  P.O.  Box 

972,  722  East  11th  Avenue.  Eugene. 

OR  97440-0972.  503-687-2134 
Parke  DeWatt  Laboratories,  Division  of 

Comprehensive  Me  ^  a!  Svstems. 

Inc.,  1810  Fronta«f:  Kd  .  Nurthbrook. 

IL  60062.  708-480-48 BO 
Pathology  Assh  pt'^s  Mfd^r  :1 

Laboratories  Ecst  llh04  Inn.dr-a 

Spokar-e,  WA  9^20^:    '^:  1)9-926-2400 
PDL\,  Ir.c.  iPnnc'^'onl   10!!  Ccporfl'*'' 

Court,  So.  Plainfieid.  Ni  (I'Cifii-  ;j    -.- 

75!>-850O/80O-2J7-7;;i,2 
PharrnChem  Lfiboratones,  Inc.,  ISO')- A 

O'Brien  Drive,  Menlo  Park,  CA  94025. 

415-328-€20n/80i>446-51  7- 
PhannCherr  Laboratories,  Inr  .  Texas 

Division,  7606  Pebble  Drive  Fort 

Worth,  TX  76118,  817-595-0294. 

(Formerly:  Harris  MediCdl  l^bora'nr* ! 
Physicians  Reference  Laborqtory,  ZRc*" 

VVest  110th  Street,  0\-erland  Park,  KS 

66210.  913-338-4070/800-821-3627, 

{Formerly:  Physicians  Reference 

Laboratory  Toxicology  Laboratorv) 
Poiscr.lab,  Inc.,  7272  Clairemont  Mesa 

Rof.d,  San  Diego.  CA  92111,  Bl^-^'S 

2600/800-882-7272 


PmcLSion  AneKlical  Laboratories,  Inc., 

1 J  •iOO  Blanco  Road,  Suite  #150,  San 

Axilonio.TX  78216  210-493-3211 
Pucken  Uborston-,  4200  Mamie  Street. 

Hattiesburth  MS  39402.  601-264- 

3655/80Or«44-8378 
Regional  Toxicology  Services,  15305 

N.E  40th  Street,  Redmond,  WA 

98052, 206-«82-3400 
Resource  One.  Inc.,  Seven  Pointe  Circle, 

Cr^enville,  SC  29615.  803-233-5639 
Roche  Biomedical  Laboratories.  1801 

First  Avenue  South,  Birmingham,  AL 

35233, 205-581-4170 
Roche  Biomedical  Laboratories.  1957 

Lakeside  Parkway.  Suite  542,  Tucker, 

GA  30084, 404-939-4811 
Roche  Biomedical  Laboratories,  Inc., 

1120  Stateline  Road.  Southaven.  MS 

38671.  601-342-1286 
Roche  Biomedical  Laboratories.  Inc.,  69 

First  Avenue.  Raritan,  NJ  08869.  800- 

437-4986 
Scott  &  White  Drug  Testing  Laboratory. 

600  S.  25th  Street,  Temple,  TX  76504. 

80O-749-3788 
S.E.D.  Medical  Laboratories,  500  Walter 

NE,  Suite  500,  Albuquerque,  NM 

87102.  505-848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888 

Willow  Street,  Reno.  NV  89502.  800- 

648-5472 
SmithKUne  Beecham  Clinical 

Laboratories,  7600  Tyrone  Avenue, 

Van  Nuys,  CA  91045,  818-376-2520 
SmithKline  Beecham  Clinical 

Laboratories.  3175  Presidential  Drive, 

Atlanta,  GA  30340,  404-934-9205 

(name  changed:  formerly  SmithKline 

Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Parkway, 

Schaumburg,  IL  60173,  708-885- 

2010,  (name  changed:  formerly 

International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  11636  Administration 

Drive,  St.  Louis.  MO  63146,  314-567- 

3905 
SmithKline  Beecham  Clinical 

Laboratories,  400  Egypt  Road. 

Norristown,  PA  19403.  800-523- 

5447,  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  8000  Sovereign  Row, 

Dallas,  TX  75247,  214-638-1301, 

(name  chani^ed  formerly  SmithKline 

Dii^Sc  ier-'-i  La!:"Tatories) 
South  Bend  MeCi  :e!  Foundation,  Inc., 

530  N  Uffivette  Boulevard,  South 

Bend,  l^-i  4ft601,  219-234-4176 
.S')ulhwesf  Laboratories,  2727  W. 

B65.ehne  Road,  Suite  6,  Tempe,  AZ 

85283.  602-<»3B-8507 
St.  Anthony  Hftspital  (Toxicology 

Uhorston),  P  0,  Box  205,  1000  N. 

Lm  Street.  OKiahoriia  C\'\  OK  73102, 

405-272-7052 


St.  Louis  University  Forensic 
Toxicology  Laboratory.  1205  Can- 
Lane,  St.  Louis.  MO  63104,  314-577- 
8628 

Toxicology  k  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  301  Business  Loop 
70  West.  Suite  208.  Columbia.  MO 
65203, 314-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Avenue,  Miami.  FL  33166, 
305-593-2260 
The  following  laboratory  withdrew 

from  the  National  Laboratory 

Certification  Program  during  June  1993: 

Cahfomia  Toxicology  Services,  1925 
East  Dakota  Avenue,  Suite  206, 
Fresno,  CA  93726,  209-221-5655/ 
800-448-7600 

Ridurd  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 

and  Mental  Health  Services  Administration. 

[PR  Doc.  93-15877  Filed  7-2-93;  8:45  am] 
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DEPARTMErfT  OF  HOUSING  ANO 
URBAN  DFVFLOPMENT 

Office  r.'  ;-.#'  /,•*,•«  start  S*»cretary  fof 
HoL' s ■  -  q - h e gk .- ai  Housing 

Cr.r-rv  iyi,,o-;er 

[Dockst  No.  N-93-3556:  rn-3357-C-(»J 

N0<^"-^  'o'"  '■"•*  C c- f- ■  a :  ■  - ";  .'.■•  "  f-tarvc* 

h  "  "2  C  -i ,;:    '  a.   I  .i •".  C  :  C  *■  e  T'l  e n (    i,„  -y-i  '■• 

Prcg;?:-'!  *o"  F  V  "r>3    Cnr -.>:;•  ~r 

AGEnCt:  urnce  o:  Lie  Assis'a;u 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Fund  Availability 
(NOFA)  for  Fiscal  Year  1993;  correction. 

SUMMARY:  On  June  7.  1993  (58  FR 
32022),  the  Department  published  a 
NOFA  to  announce  the  availability  of 
funding  for  the  Operating  Assistance 
and  Capital  Improvement  Loan 
components  of  the  Flexible  Subsidy 
Program  for  Fiscal  Year  (FY)  1993.  This 
document  makes  a  correction  to  Section 
I.D.3.C.  of  the  June  7,  1993  NOFA. 
which  concerns  the  source  of  the  owner 
contribution. 

DATES:  The  due  date  for  submission  of 
applications  by  project  owners  in 
response  to  the  June  7, 1993  NOFA  is 
set  forth  in  the  NOFA  at  58  FR  32022. 
This  document  does  not  change  the  due 
date. 

FOR  FUP'^nt"  :nFO«MATK><  Cl.n"  *CT: 
Program  Support  Branch,  Office  of 
Multifamily  Housing  Management.  451 
Seventh  Street  SW.,  Washington.  DC 
20410,  telephone  (202)  708-2654  (voice) 
or  (202)  708-3938  (TDD  for  hearing- 
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impaired)   [These  are  not  toll-free 
telephone  numbers  ) 

SUPPLEMENTARY  mfO«UAVOH:  The  FY 
1993  NOFA  for  the  Operating 
Assistaace  and  Capital  Improvennent 
Loan  components  of  the  Flexible 
Subsidy  Program  was  published  on  lune 
7.  1993  (53  FR  32022)  Thi»  do<  ument 
corrects  an  error  that  appeared  in 
Section  I.D  3c,  of  the  lune  7.  1993 
NOFA  a?  58  FR  32025,  middle  column, 
which  concerns  the  source  of  the  owntr 
contribution  In  that  section  of  the 
NOFA,  the  Department  stated  that  t}>' 
owner  contrihution  may  not  be  taken 
from  project  income,  "but  m.^y  be  made 
from  distnbutions  of  surplus  oish  or 
residual  receipts  as  appropriate,  as 
defined  in  and  permitted  uniier  the 
Regulatory  Agreement  "  The  language  in 
quotations  was  inadvertently  included. 

The  ri^ference  to  "residual  receipts"  is 
not  contained  in  the  exist-.r.p  F;^>x.b!-' 
Subsidy  regulations  at  24  CFR  par.  219, 
and  therefore  the  use  of  distribution  of 
residual  receipts  as  an  owner 
contribution  is  n.it  permitted  by 
regulation,  (See  §§  219  205(b)(2)  and 
219.305(c)(2)  of  the  final  rule  published 
on  July  21. 1992  (57  FR  32"i98).) 
Although  the  term  "su.'-plas  cash"  is 
referenced  in  existing  §§  219, 205(b)(2) 
and  219  305(c)(2)  of  the  Flexible 
Subsidy  regulations,  the  Department  is 
publishing  a  proposed  rule  tliat  will 
propose  to  re.move  this  term  from  these 
regulatory  se<:tions  The  Department's 
experience  is  that,  in  practice,  an  owner 
contribution  is  not  made  from 
distributions  of  surplus  cash,  and  the 
inclusion  of  this  term  in  the  regulatory 
sections  concerning  owner  contribution 
only  leads  to  confijsion.  As  the 
proposed  njle  will  point  out,  notably, 
any  distributions  to  which  a  project 
owner  is  entitled,  e.g.,  the  up-to  six 
perce.nt  distribution  available  to  a 
limited  d.stnbution  owner,  once  they 
have  been  distributed,  can  be  applied 
toward  an  ov\mer's  contribution. 
Conversely,  'surplus"  funds  not  taken 
as  a  distribution  by  tiie  owner,  and  that 
are  applied  or  to  be  applied  to  project 
related  accounts  cannot  be  applied 
toward  an  owner's  contribution. 

.Accordingly,  for  the  rea.sons  stated 
above,  the  following  corTe<;tion  is  made 
to  FR.Doc  93-13288  published  on  June 

7,  1993  at  58  FR  32G22 

Section  I.D.3.C, — (Correctedl 

1   On  page  58  FR  32025.  in  the  second 
column,  the  Hrst  sentence  of  paragraph 
c  of  Section  ID  3  is  corbeled  to  read  as 
follows  (the  remainder  of  paragraph  c 
as  set  forth  en  page  58  FR  32025,  middle 
C'jluiiin,  IS  unchangixlj; 


c   f^ourrf  nf  contribution  This  owner 
contribution  may  not  be  taken  from 
project  income,  *  *  * 

Dated  !_ne  24   1993. 
NkolM  P  RfltsinM,  ^ 

Assistant  Secreiary  for  Housing— Federal 
Housing  Commissioner. 
[FR  Doc  93-15827  Filed  7-2-93.  8  45  anil 
•ICJ40  COM  <n*~Tr4t 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  o'  Land  Management 
[CO-070-421CM}5;  COC  0125464] 

Raal^^V  Action;  R*cr«ation  and  PuWlc 
Purpoaea  {R4PP)  Act  Claaaification; 
Me»«  County  Coiorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  In  response  to  an  application 
from  Mesa  County,  Colorado,  the 
following  public  lands  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  Mesa 
County,  Colorado,  under  the  provisions 
of  the  Recreation  and  Public  Purpnstis 
Act.  as  amended  (43  U.S.C.  869  et  seq  ) 
The  lands  currently  leased  to  Mesa 
County  for  landfill  purposes  (RaPP 
lease  COC-0125434)  would  continue  to 
be  used  for  landfill  purposes.  An 
additional  160  acres  of  contiguous  land 
would  be  developed  for  a  waste 
management  park  and  expansion  of  the 
existing  landfill. 

Ule  Principal  Meridian 
T.  2S..R.1E.. 

Currently  Ieaa«d  for  landfill  purposes: 

Sec  4:  SViNWV*.  NViSWV« 

Sec.  5;  lot  7.  S'/»NEV«,  SE'ANWV* 

Additiooal  lands  (not  currently  leased): 

Sec.  4;  SWV4NEV4,  W'/iSEv,, 

Sec.  9;  NWV«NEV« 

Containing  449.51  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  of  siu^face  end 
mineral  estates  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

A  patent,  if  issued,  will  be  subject  to 
the  following  reservations,  terms,  and 
conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Sricri-tary 
of  the  Interior. 

2.  The  patentee  shall  comply  with  ell 
Federal  and  State  laws  applu,able  to  the 
disposal,  placement,  or  rvleasa  of 
hazardous  substances  (substance  as 
defined  in  40  CFR  part  302.) 

3.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 


the  United  States  Ad  of  August  30, 
1890  (43  use.  945). 

4.  Those  rights  for  overhead  telephone 
line  purposes  as  have  been  granted  to 
Mountain  States  Telephone  and 
Telegraph,  its  successors  and  assigns,  by 
right-of-way  Colorado  27354  under  the 
Act  of  February  15,  1901.  as  amended 
(43  U.S  C.  959)  across  the  SWv«r,fEV«. 
SEV4NWV.,  NW V«SEV4  of  se<:tion  4,  T. 
2S  ,  R  IE.,  Ute  Pnncipal  Meridian. 

5.  Those  rights  for  road  purposes  as 
have  been  granted  to  Mesa  Q)unty  Road 
Depart.ment.  its  successors  and  assigns, 
by  right-of-way  Colorado  54353  under 
the  Act  of  October  21,  1976  (43  US  C, 
1761)  across  the  SVWiNE''*  and 

NW  4SEV4  of  section  4,  T.  28..  R.  IE., 
Ute  Principal  Meridian. 

6  Those  rights  for  overhead 
powerline  purposes  as  have  bcnn 
granted  to  Grand  Valley  Rural  Power,  its 
successors  and  assigns,  by  rr^it-of-way 
Colorado  40209  under  the  Aci  of 
October  21.  19'6  [43  U  S.C  1761)  across 
the  S\Vv«NE-  4,  SE'  4N\Vr4  and 
N'E''4SW'.4  of  sec-tion  4.  T  25.,  lE.,  Ute 
Principal  Meridian. 

7.  Tnose  rights  for  overhead  telephone 
line  purposes  as  have  be*^n  granted  to 
Mountain  States  Telpphone  and 
Telegraph,  it.s  successors  and  assigns,  by 
right-of-way  Colorado  402."2  under  the 
Act  of  October  21.  1976  (43  US  C.  1761) 
across  the  S'''iN\V"4  and  NEV4SWV4  of 
section  4,  T.  2S  ,  R.  lE  ,  Ute  Principal 
Meridian. 

8.  Those  rights  for  road  purposes  as 
have  been  granted  to  Orchard  Mesa 
Aggregates,  its  successors  and  assigns, 
by  Colorado  50785  under  the  Act  of 
October  21.  1976  (43  U  S  C.  1751)  across 
the  S\VV4NEV«  and  SEV4NWV4  of 
s(^;clion  4,  T.  2S  ,  R.  IE.,  Ute  Principal 
Meridian. 

9.  Those  rights  for  buried  telephone 
line  purposes  as  have  been  granted  to 
US  West  Communications,  its 
successors  and  assigns,  by  Cclor-ado 
54593  under  the  Act  of  October  21,  1976 
(43  US  C.  1761)  across  the  SWV4NEVt 
and  NWV4SEV4  of  section  4.  T.  2S.,  R. 
IE.,  Ute  Principal  Meridian. 

10.  As  to  the  SWV4NEV4,  SEV4NWV4, 
NV2S\VV«  and  W^iSEV«  of  section  4;  lot 
7.  the  S'''^NEV4,  and  SE''4NVVv4  of 
se(.1ion  5;  and  the  NW"  jNEV4  ol  section 
9,  T.  2S.,  R.  IE.,  Ute  Principal  Meridian. 
Color&do,  these  lands  are  withdrawn  for 
power  purposes  by  Power  Site 
Classification  No,  392,  approved  July 
29,  1948,  The  United  States  reserves  the 
right  to  itself,  its  permuttees  or  licensees 
to  enter  upon,  occupy  and  use  any  part 
or  all  of  the  lands  necessary  for  power 
purposes  under  part  1  of  the  Federal 
Power  Act  of  August  26,  1935,  as 
amended  (16  U.S.C.  818)  upon  payment 
of  damages  to  buildings  or  other 


UMI 


Fijderal  Register  /  Vol,  58.  No.   127   /  Tuesday,  July  b    1993    '  Notices 


36219 


impro\ome.its  caused  by  such  entry. 
Any  improvements  or  stnictures  placed 
upon  the  Innd  which  shall  be  found  to 
interfere  with  such  power  development 
shall  be  removed  or  rf  !r>cated  as  may  b^ 
necessary  to  eliminate  interference  w;!h 
power  development  at  no  cost  to  the 
United  States,  its  permittees  or 
licensees. 

11.  Mesa  County,  its  sucress.nrs  or 
assigns,  assumes  all  liabiiity  for  and 
shall  defend,  indemnify,  and  save 
harmless  the  United  States  and  its 
officers,  agfn's,  rpi:'»'<>«'']t8ti'.'es  and 
emplo'kt--'^  ' her"-". "af'»-'r  rvi^Treii  to  ui 
this  f  Ja   se  as  the  United  States),  from. 
all  claims,  loss,  damage,  actions,  causes 
of  action,  expense,  and  liability 
(hereinafter  referred  to  in  this  clau.se  as 
claims)  resulting  from.,  brought  for,  or 
on  account  of,  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  nr  pef-ons  (including  ♦he 
patentees  employees)  or  property 
growing  out  of,  occurring,  or  attributable 
directly  or  indirectly,  to  the  disposal  of 
solid  waste  on,  or  the  release  of 
hazardous  substances  from:  Ute 
Principal  Meridian,  Colorado,  T.  2S,  R 
IE,  section  4:  SWV4NEV4,  SVzNW'/., 
NV2SWV4,  WV2SEV4;  section  5:  lot  7, 
SV2NEV4,  SEV4NWV4;  section  9; 
NWV4NEV4,  regardless  of  whethfir  such 
claims  shall  be  attributahie  to  (l)  the 
concurrent,  contributory,  or  partial 
fault,  failure,  or  negligence  of  the  United 
States,  or  (2)  the  sole  fault,  failure,  or 
negligence  of  the  United  States. 

R&PP  CLASSIFICATION 
COMMENTS:  liiterested  parties  may 
submit  com.ments  involving  the 
suitability  of  the  land  for  a  iandfili/ 
waste  managemient  park. 

Comments  on  trie  classificiition  are 
restricted  to  wtiether  the  land  is 
physically  suited  fr.r  a  landfill/waste 
management  park,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  arid  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

R&PP  /^ PPUCA  TION  COMMENTS : 
Interested  parti">s  may  submit  comments 
regarding  the  speciHc  use  proposed  ;n 
the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  adm:niStrative 
procedures  in  reaching  the  decision  or 
any  other  factor  not  dire<:tly  related  to 
the  suitability  of  the  land  fore  landfill' 
waste  management  park. 

Comments  received  on  the 
classification  will  be  an.'wered  by  the 
State  Director  with  the  right  to  furthier 
comment  to  the  Secretary  Comments  or, 
the  application  will  be  answered  by  the 
State  Director  witJi  the  right  of  appeal  to 


the  Interior  Board  of  Land  Appeals. 
Detailed  information  concerning  this 
ai  tion  is  available  for  review  at  the 
•oftlre  of  the  Biireau  of  Land 
.Management  Grand  Junction  District, 
281  s  H  Road.  Grand  Junction,  Colorado. 

Mesa  County  has  also  filed  an 
application  for  the  conveyance  of  the 
federal  mineral  estate  for  the  above 
described  lands  under  the  provisions  of 
section  209(b)  of  the  Federal  Land 
Policy  and  Management  Act  (43  U.S.C. 
1719}  and  the  regulations  at  43  CFR  part 
2720. 

The  following  lands,  currently  leased 
to  Mesa  County  for  landfill  purposes  are 
not  proposed  for  conveyance.  If  a  patent 
IS  issued,  the  R&PP  lease  will  be 
terminated.  Upon  termination  of  the 
lease,  the  R&PP  lease  classification  will 
be  terminated. 

Ute  Principal  Meridian 
T.  2S.,  R.  IE.. 

Section  S:  lot  8,  north  ten  chains  of  lot  5, 

NV1SWV4SWV4 
Containing  68.71  acres,  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
conveyance  of  the  mineral  estate  under 
the  Federal  Land  Policy  and 
Management  Act.  The  segregative  effect 
shall  terminate  upon  issuance  of  a 
patent,  upon  final  rejection  of  the 
applications,  or  two  years  from  the  date 
of  filling  of  the  applications,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  classification  or  conveyance  of 
the  lands  to  the  District  Manager,  Grand 
Junction  District  Office,  2815  H  Road, 
Grand  Junction,  Colorado,  81506.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register, 

Dated  June  25,  1993. 
Tim  Hartzell, 
Di-trirt  Manager. 
FR  Due  93-15772  Filed  7-2-93;  8:45  am) 


Geological  Survey 

Technology  Transfer  Act  of  1986 

agency:  United  States  Geological 
Survey,  Interior. 


actk)N:  Notice  Of  Proposed  Cooperative 
Re&ttarch  and  Development  Agreement 
(OlADA)  Negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
the  U.S.  Department  of  Agriculture 
(USDA)  and  the  Electric  Power  Research 
Institute  (EPRI).  The  purpose  of  the 
CRADA  is  to  conduct  joint  research 
regarding  regional-scale  watershed 
modeling  under  conditions  of  change. 
Any  other  organization  interested  in 
pursuing  the  possibility  of  a  CRADA  for 
similar  kings  of  activities  with  the  USGS 
should  contact  the  USGS. 
ADDRESSES:  Inquiries  may  be  addressed 
to  the  Office  of  the  Assistant  Director  for 
Research,  U.S.  Geological  Survey.  12201 
Sunrise  Valley  Drive,  Mail  Stop  104, 
Reston,  VA  22092. 
FOR  FURTHER  JNFOPU*  ■>:*,  CONTACT: 
Dr   *. '    '-^  -        ddress  above. 

Suf-PLEUtNT«.Siy  iKf  \  MM*'W3N:Thi8 

notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  June  IB,  1993. 
Anion  L.  Inderbitzen. 
Deputy  Assistant  Director  for  Research. 
fFR  Doc  93-15810  Filed  7-2-93;  8:45  ami 


Fish  8-^c  Wildlife  Service 
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The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 
Applicant:  Rodnev  Graybill.  Newark, 

NY.  PRT-77725'3. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas)  culled  fi-om  the  captive-herd 
maintained  by  Mr.  J.M.  Mullins, 
GrahamstowTi.  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 
Applicant:  Philadelphia  Zoological 

Garden.  Philadelphia,  PA.  PRT- 

777503. 

The  applicant  requests  a  permit  to 
import  three  male  and  three  female 
bicolored  tamarins  ISanfuinus  b. 
bicolor)  which  were  captive-bom  at  Rio 
de  Janeiro  Primate  Center,  Rio  de 
Janeiro,  Brazil,  for  enhancement  of 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
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Wildlife  Service,  Offxe  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  pubhration 

Documents  and  other  inlormation 
submitted  with  these  appiications  are 
available  for  review  by  any  party  who 
submits  a  wntten  request  for  a  copy  of 
such  documents  to  the  following  off.rjj 
withm  30  davs  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Manauement 
Authontv,  4401  North  Fairfax  Dnve, 
room  432,  Arlington,  Vireinia  22203 
Phone:  (703/3.5A-21O4I:  F.AX  ^03  35^- 
2281! 

Dated  June  30  199  3 
SusAU  Jtcofaaen, 

AcU.ng  Chief,  Bniich  of  Permits.  Office  of 
Mdnagemfnt  Authont}' 
;FRDoc  93-15338  Filed  7-2-93   8  45  am] 
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Napa  County 

Ociiiv.;>  910O<')*>64 

Riverside  County 

\-'..nsi*,c,r,  B*anch  LiSrir.' 


H^'or.a  Hw7., 


i  Fr«  Hall,  9556 

9300066S 


;rHri>i  Ldk.«>  'uh\^" 
'-n000f>6! 


-,'V)  ■  'S  14  Grand  Lake, 


Natiorai  Park  Servica 

r4atlonal  Register  of  Hislortc  P)ac«8, 
Notification  of  Pending  Nominations 

Non^.mations  for  the  following 
properties  beini?  considered  for  Listing 
in  the  National  Roeister  were  rtt<,eived 
bv  the  National  Park  Ser.-.ce  before  June 
2S,  1993,  Pursuant  to  §60  13  of  36  CFR 
part  60  written  comrr.ents  concerning 
ths  significance  of  these  pr-.perties 
under' the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Paxit  Service. 
P.O  Box  37127,  Washinglon,  DC  20013- 
7127,  Wntten  comments  should  bt» 
submitted  by  July  21,  190  3 
Beth  L.  S«v«ge. 

Acting  ChiefofPesiistnjt.on.  Sational 
Bes,'ster. 

CALIFORNIA  I 


UMI 


Magnolia  Ave  ,  H.ver 

San  Beiuto  C«unty 

Hawiir.s  Iwl  and  Rena,  Hosue  (HoIUster 
MP.S:,  ROl  Scuth  St  ,  Hollister.  93000669 

S»n  Luu  ObKpo  County 

Powerhouse,  The,  ]ct,  of  S  PenS'^i'^r  Kj.  and 
Cuesta  Ave  ,  NT  corr,<»r,  ,S^-.  Lu.s  OtJispo, 
93000670 

Santa  Clara  County 

Milpitas  Crammer  Scho<i!.  160  N  Main  St.. 

Milpitas.  93000667 

COLORADO 
Grand  County 


CX)N\ECTiaT 

Litchfieid  County 

Catlln,  I  Howard.  House,  14  Knife  Shop  Rd 
Litchfield,  93000672 

KENTUCKY 

Chnstiaua  County 

Alumni — Latham — Mooreland  Historic 
Dittrict.  Alumni  Ave..  Latham  ,^ve  and 
Mooreland  Dr  .  Hopkinsville.  93000696 

Wa*tiingtan  Cjjunty 

Hamilton  Farm,  US  150  0.7  mi.  W  of  Parker's 

Branch  crossing,  Springfield  vicinity, 

93000695 

Wolfe  County 

Hurst,  William  L,  Uw  UffiLe.  N.  Washington 
St..  Campton,  93000697 

LOUISIANA 

Orleans  Parish 

LeBeuf  Plantation  House.  101  Cannick.  US 
Naval  Support  Activity.  New  Orleans. 

-?'VIO604 
MARrL.^NU 

f  redentk  County 

Willard.  George,  House,  4804  Old 
Middletown  Rd.,  Jefferson  vicinity. 
93000665 

NTV'.VDA 
aark  County 

Huntridge  Theater.  1208  E.  Charleston  Blvd.. 
Las  Vegas.  93000686 

Slorffv  County 

Oiollar  Mansion.  565  S.  D  St,  Virginia  City, 

93000689 
Parish  House,  109  S.  F  St..  Virginia  Civ 

93000688 
Pipei^Beebe  House.  2  S.  A  St..  Virginia  City 

93000684 
Prescott,  C.  |..  House.  12  Hickey  St.,  Virginia 

r.itv.  93000687 

Wa«boe  County 

Southside  School.  190  E.  Liberty.  Reno. 

93000683 
Veteran's  Memorial  School.  1200  Locust  St, 

Reno.  93000690 

White  Pina  County 

Capital  Theater,  460  Aultman  St..  Ely. 

93000692 
Centml  Theater.  145  W.  15th  Ave..  Ely. 

93000691 
Ely  L  D.  S.  Stake  Tabernacle.  900  Aultman 

St..  Ely.  93000685 
Nevada  Northern  Railway  East  Ely  Yards  and 

Shops,  llth  St.  E,  N  terminus,  Ely. 

93000693 

Caraoa  Gtv  Independent  City 
O/covjch— .V/e>-ers  House,  214  W.  JCxngSt.. 
Carson  City.  93000682 

STVi  MEXICO 

Rjo  Amba  County 

*:u-ouin^  (Late  Prehistoric  Cultural 
Developments  Along  the  Rio  Chama  nrd 


Tributaries  S4PS},  Address  Rpstricted, 

Espanoia  vicinity,  93000674 
Pons  ipa'Akeri  I  Late  Prehistoric  Cultural 

Developments  Along  the  Bio  Chama  and 

Tnbutanes  MPS],  Address  Rnstricted,  Ojo 

Cahente  vicinity.  93000673 
Posi-oumge  (Late  Prehistoric  CulturaJ 

Develcpments  Along  the  Rio  Chama  and 

Tributaries  MPS!.  Address  Restricted,  Ojo 

Caliente  vicinity,  93000675 

NEW  YORK 

Chautauqua  Counfy 

Penns\  '.vrua  Bail  Station,  Water  St, 

Mayvillo.  93000680 

Madison  County 

Sflfon  Welsh  Conaregationai  (]hii.-ch.  iut.  of 
Welsh  Churr:ti  and  Old  S'ato  Rds..  Nelson 
vicinity,  93'X(0681 

Suffolk  County 

Bearhbend  IStonv  Brook  Harbor  Estates 

MPSi  Srr.iih  Ln,,1  Nsssfjquoguo.  93000699 
Bv-the-Harbor  'Stcny  Brook.  Harbor  Estates 
'  KIPS!.  Moriches  Rd  .  Nissequogue. 

93000699 
East  Farm  (Stony  Brook  Hartyor  Estates  MPS), 

Harbor  Rd.,  N  side,  at  Sh"p  lonos  Ln.,  Head 

of  the  Harbor,  93000700 
Har^'or  House  'Stony  Brook  Harbor  Estates 

MPSi.  Spr.r-ig  Hollow  Rd,,  Nissequogue, 

9J000701 
Land  of  Clo\,-er  (Stony  Brook  Harbor  Estates 

MPSI.  Long  Beach'Kd.,  S  side, 

Nissequogue.  930OO702 
Phyie,  lames  W  and  Anne  Smith.  Estate 

(Stony  Brook  Honboi  Estatps  MPSi  87 

Stillwater  Rd,,  Nissequcgue,  03000704 
Rjssapeaque  (Stony  Brook  Harbor  E^tjtes 

MPS:.  Long  Beach  Rd.,  5  side. 

Nissequogue,  93000705 
Ryan.  William  /.,  Estate  (Stony  Brook  Harbor 

Estates  MPS).  Moriches  Rd.,  Nissequogue. 

93000706 
Shore  Cottage  (Stony  Brcr.k  Harbor  Estates 

MPSI.  Harbor  Rd,^  E  side.  Hpad  of  the 

Hartxir.  93000707 
The  Mallows  (Stony  Brook  Harbor  Estates 

MPSI,  Emmet  Way,  Hnad  of  the  Harbor, 

93000703 
Wethenll.  Kate  Annette.  Estate  (Stony  Bnook 

Harbor  Estates  MPSj.  Harbor  Hill  Rd.,  S 

side,  Head  of  the  Harbor,  93000703 
Woodcrest  (Stony  Brook  Harbor  Estates 

MPSI.  Moriches  Rd,,  Nissequogue, 

9,1000709 

OHIO 

Franklin  County 

Gnswold  Memorial  Young  Women's 
Christian  Association  65  S,  Fourth  St  , 
Columbus,  93000671 

OKLAHOMA 

Stephens  Counfy 

Chrislip.  H  C.  House.  709  N.  14th  St, 
Duncan,  9.3(X)0677 

VERMONT 

Wmdaor  County 

Brook  Farm  (.Agricultural  Resources  of 
Vermont  MPS).  Twenty  Mile  Stream  Rd 
NW  of  Cavendish,  Cavendish  vicmiry. 
93000676 
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WISCONSIN 
Portage  County 

Folding  Furniture  Works  Bu.'.aing,  1020  Fu-s! 
St..  Stevens  Point,  93000666 

(^R  Doc,  9.V15836  Fliod  7-2-93   P  45  ar! 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-32  'Sub-f;©.  52X^  una  Ho. 
A  B-J55  (Sub-No.  *X)! 

Boston  ar»d  Maine  Corp — 
Abandonmc-nt  Exemption— <r>  Str8ffv>rd 
Coup-y.  NH  5jpr!ngfleld  Terminal 
Railww,  Co. — Discontinuance 
Exeption — in  Strafford  County.  NH 

Boston  and  Klair.e  Ccrpcrati  in  'B&Nf': 
as  owTier.  ar.d  .Springfit-id  Tenna;.-.! 
Railway  Company  (ST),  as  U-s^eti.  have 
fiied  a  notice  of  exerr.pt;0T  under  4-i 
CFR  part  1152  Subpart  ¥— Exerr.pt 
Abandcnments  and  Discontinuances  for 
R*M  to  abandon  and  ST  to  di  v:ontinue 
service  o\er  ppproximateiy  Z.lZ-niiles  of 
rail  line  between  miiepost  D.7  71  and 
ir.ilepcst  D.9.83  in  Ro<diester.  Strafford 
Ciounty,  N'H. 

BiM  and  ST  have  certified  that,  (1 1 
No  iocai  traffic  has  moved  over  llie  line 
for  at  ieast  2  yeaj-s,  (2)  overhead  traffic, 
:f  any,  which  previously  n'loved  over  tlie 
line  has  been  rerouted  over  other  lines; 
[3]  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  govemnaent  entity  acting  on 
L^ehalf  of  such  user]  regarding  ces.sation 
'jf  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  US 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
vear  puriftd;  and  (4)  the  requirements  at 
49  CFR  1105  7(b)  {service  of 
environmental  report  on  agenciesl,  49 
CFR  1105  8(c)  (service  of  historic  report 
on  Slate  Historic  Preser\'ation  Offerer). 
49  CFR  1105  12  (newsnapor 
publicat.on)find49CFR  1152,50fd'(l) 
(notice  to  goverr.ment  agencies)  h.^s 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discont'.nu;ince  shall 
be  protected  under  Oreenn  Short  Une  R. 
Co. — Abandonment— Goshen.  .180  I.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  auected 
employees,  a  petition  for  partial 
revocation  under  49  V  S.C,  10505(dj 
must  be  filed. 

Provided  no  formal  expression  (,  f 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  boen  ret  eivtjd,  this 
exemption  will  be  effectivs  :;i;  August  7, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stsv  that  do 


not  involve  environm.ental  issi  t-s  ■ 
formal  e.)ipr8Ssions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2).'  and 

t-ail  us€,'"rail  banking  rw^i^'sts  '  rripr  A'- 
CI'R  115.  29'  must  be  h:^d  hv  Juiy  19. 
1993  Petitions  to  reop>^n  or  reouests  for 
public  use  conditions  jnopr  49  CFR 
1152.28  must  be  fiit,a  ly  j  .Iv  2B,  1993, 
with;  Office  of  the  Secretarv,  Case 
Control  Branch  h.tnT'^-h'e  C^      ■  .^ce 


Commission,  Wash;: 


i^3. 


any  pleading  filed  with  the 


-■  }  - 
R.  St 


-stnit;:Uve.  kti\'in  J. 
•  3rd  Maine 
f , ^. ","■<>::;;.  nn,  S;  nn^j^eld  Term'nal 
,^:rt . .  we;.  Cum  par.  v .  iron  Horse  Park,  N. 
Billerica.  MA  01862. 

If  :he  r.r)t    e  ^f  f  >  mption  contains 
false  or  m.sleeding  information,  the  use 
of  the  exemption  is  void  ab  initio. 

B&M  and  ST  have  filed  an 
environmental  reporfwhich  addresses 
tl^.e  affects  of  the  abandonmant  and 
discontinuance  of  service,  if  any,  on  the 

rnvironm.fenta!  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SET)  will  issue  an  environmental 
asses.sment  (E.^)  by  July  13, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  tJK  by  wnt-ng  to  S'EE  (Room  3219, 
Interstate  Commerce  Ccm.mission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE.  at  (202) 
n2'"-fi248  C-omimen's  on  environmental 
and  historic  pr8ser\-8tion  matters  must 
be  filed  withm  15  days  fl"tpr  t';e  FA  is 
av-aiiabie  to  the  public 

F'nvironmenta..  historic  preservation, 
f  ublic  use,  or  trail  use/rail  banking 
cnditions  will  be  imposed,  where 
p;  propnate,  in  a  subsequent  decision. 

Decided;  tune  :y  1993. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  |r.. 
Secretary 
fn?  On-    93-r-RSfc  Filed  7-2-93;  8:45  am) 


'  ,^  iie.\  wi.i  b«  isskMd  routinely  by  tha 
Commissi 00  ir.  those  proceedings  where  an 
mformed  dwision  on  eovtronmental  issues 
(whflthpr  ruiswi  by  a  party  or  by  the  Commission's 
Section  of  En«rgy  and  Environment  ir.   '.< 
mdep«ndan(  invest'tjatioi:!  (jinnoi  ii*  tihih  jofore 
ihf  flfferfive  date  o(  'Jie  notic*  ol  sxemption.  See 
EiBcnponn  of  (Xiimf. Service  Rail  lines.  5  LC.C2d 
5' 7  1  I9fl9i   ,Any  «nti!v  ieeking  s  utav  InvoN-nig 
environmenlal  concsmi  is  t*D(:our.t^.i  'c  !■!»»   i« 
rec^uast  as  soon  as  possible  m  ordttr  to  permit  thii 
Cotninission  .o  n»view  and  set  od  the  request  twfore 
the  rtffe«:t;ve  dale  of  thu  BxeiiiMi.-.n. 

^.S«e  E-;B!itpt   of  R£il  ,».b«iodcr:m.nnl— Offers  of 
F.r.ar    .^Mijt  .  4  1  L.C  2d  164  (1987). 

■■  "hf  (xitn mission  wiU  accept  a  late-filed  trail  use 
•mji.t  St  «?  .(irvp  .it  1'  'Plains  furisdictjon  to  do  so. 


'I>jcke1  No.  AB-32  {Suty*40   SCX)  and  No. 
AB-J5,5  (Sut>-No   2X)] 

Boston  end  Mairie  Corp  — 
Abandonment  Exemption-Hn  HiiisDorc 
County,  NH  and  Spnngtield  Tarrr-f-al 
Raiiwsy  Cc, — Discontmuanca 
Exempt. or^—«n  HdisbofC  County,  NH 

Boston  and  Maine  Corporation  (B&M), 
as  owner,  and  Springfield  Terminal 
Railway  Company  (ST),  as  lessee,  have 
filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  ?— Exempt 
Abandonments  and  Discontinuances  for 
B&M  to  abandon  and  ST  to  discontinue 
service  over  1.61  miles  of  rail  line 
between  miiepost  W.44.39  and  miiepost 
W.46.00  in  Nashua,  Hillsboro  County, 
NH.» 

B&M  and  ST  have  certified  that;  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  any  overhead 
traffic  on  the  line  has  been  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFK  1105.7;  49  CFR 
1105.8;  49  CFR  1105  12  (newspapw 
publication),  a:  4  i  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  and 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d} 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August  5, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


'  Pursuant  to  49  CFR  1152  50(d){2),  the  railroad 
must  file  a  verified  notice  with  the  Commission  at 
least  SO  day]  before  the  abandonment  or 
discontinuance  is  to  be  consununaled.  The 
applicants,  in  their  verified  notice,  indicated  a 
proposed  consummation  date  of  July  19,  1M3. 
Because  the  verified  nonce  was  not  filed  until  ]va» 
B.  1993.  consummation  should  aot  have  bean 
proposed  to  lake  place  prior  to  )uly  2a.  1993.  The 
applicants'  repres«nlative  has  confirmad  the 
corrected  consummation  date. 

'  A  stay  will  be  issued  rouhnely  by  the 
Commission  in  those  proceeding;  where  an 
informed  deasion  on  environmental  issues 

CoadBiwd 
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formal  expressions  of  intent  to  hie  an 
OFA  under  49  CFR  1152, 27(c)(2). ^  and 
trail  use'rail  banking  requests  under  49 
CFR  1152  29*  must  be  filed  by  luly  16, 
1993,  Petitions  to  reopen  or  requests  for 
public  use  crnl.t.ons  under  49  CFR 
1152.28  rrv.s;  tje  fi.ed  by  luly  26.  1993, 
with  Offir.e  of  t}ie  Secretary,  Case 
Control  Brar.f.n,  Int«rstaie  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  also  be  sent  to 
applicants'  representative:  Kevin  J. 
O'Connell,  Boston  and  Maine 
Corporation,  Springfield  Terminal 
Railway  Company,  Iron  Horse  Park.  No. 
Biilerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

BkSi  and  ST  have  filed  an 
environmental  report  which  addresses 
environment  and  historic  impacts,  if 
any,  from  this  abandonment  and 
discontinuance.  The  Section  of  Energy 
and  Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by  July 
9.  1993.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEE 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  29, 1993. 

By  the  Commission.  David  M.  Konschnik. 
D:rector.  Office  of  Proceedings. 
Sidney  L.  Strickla.nrt   Ir 
Secretary-. 
[FR  Doc,  93-15857  Filed  7-12-93;  8:45  am) 
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(whether  raiied  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  eocemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  teelung  ■  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  ot  this  exemption. 

'  See  Exempt  of  Rail  Abandonment — Offers  of 
F man.  Assist  .  4  l.C.C.2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Dccxel  No   AB~32  (Sub-No.  51X  and  No. 
A3-355  (Sub-No.  3X] 

Boston  and  Maine  Corp  Abandonment 
Exemption — in  Essex  County,  MA  and 
Springfield  Terminal  Railway  Co.— 
Discontinuance  Exemption — In  Essex 
County,  MA 

Boston  and  Maine  Corporation  (B&M), 
as  owner,  and  Springfield  Terminal 
Railway  Company  (ST),  as  lessee,  have 
filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F— Exempt 
Abandonments  and  Discontinuances  for 
B&M  to  abandon  and  ST  to  discontinue 
service  over  approximately  0.82  miles  of 
rail  line  between  Mileposts  0.00  and 
0.82,  in  Salem,  Essex  County.  MA. 

B&M  and  ST  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  any  overhead 
traffic  on  the  line  has  been  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  compliant  within 
the  2-year  period,  and  (4)  that  the 
requirements  at  49  CFR  1105.7.  49  CFR 
1105.8,  49  CFR  1105.12  (newspaper 
publication)  and  49  CFR  1152. 50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  and 
discontinuance  of  service  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  failed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August  5, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  say  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 


^  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission  s 
Section  of  Energy  and  Environment  (SEE)  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  ICC  2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 


OFA  under  49  CFR  1152.27(c)(2) '  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  ^  must  be  filed  by  July  16, 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152  28  mu.st  he  filed  bv  July  26,  1993. 
with  Office  of  'he  Secretary.  Case 
Control  Branch,  Interstate  Com.merce 
Commission,  WashinKton,  DC:  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Kevin  J. 
O'Connell,  Boston  and  Maine 
Corporation,  Springfield  Term.inal 
Railway  Company,  Iron  Horse  Park, 
North  Billerica,  MA  01862.  . 

If  the  notu  e  of  exemption  contains 
false  or  misleariing  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance  of  service,  if  any.  on  the 
environmental  and  historic  resources. 
SEE  will  issue  an  environmental 
assessment  (EA)  by  July  9,  1993. 
Interested  persons  mav  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20421]  or  hv  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  29. 1993. 

Bv  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary.  • 

jFR  Doc  93-15858  Filed  7-2-93;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Settlement  and  Stipulation 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  and 
Clean  Water  Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Oconomowoc 
Electroplating  Co  .  Inc  ,  Case  No.  90-C- 
735,  was  lodged  on  June  22,  1993,  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Wisconsin. 


•  Sw  Exempt  of  Rail  AbandomenI — Offers  of 
Finan.  Assist..  4  IC.C.  2d  164  (1987), 

'  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


examined  < 
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The  proposed  Consent  Decree 
reso'ves  claims  of  the  United  S'ates 
SRainst  defendant  O(:;onomowo> 
Electroplating  Co,.  Inc.  {"OECr  s  The 
United  States'  complaint  ai^eue  i  rimrrvs 
under  Sedion  107  of  the 
Comprehensive  Environnier  'a. 
Respon.se.  Compensation  and  LiabKitv 
.Act  (•  CERCLA'l.  42  U.S.C.  9601  et  seq.. 
£iS  amended,  for  the  recovery  of  past 
costs  inrurn'd  by  the  United  States  at 
the  OconomoAot;  Electroplating  Co.  Site 
in  Ashippun,  Wisconsin,  and  under 
Section  309  of  the  Clean  Water  Act.  33 
U.S.C.  1309.  for  violations  of  the 
National  Pollutant  Discharge 
Elimination  Permit  issued  to  CEQ  by 
the  Wisconsin  Der-!'*r';er-'  of  Natural 
Resources,  Un(i'?r  ';,.-■  :t-r:r's  of  the 
Consent  Decre«^  (;•  (.1  -^rees  to  provide 
the  United  Stales  aci  ess  to  its  facility 
and  to  refrain  from  further  violations  of 
the  Clean  Water  Act.  Settlement  terms 
are  based  in  part  on  OECI's  inability  to 
pay  any  penalty  or  contribute  to  the 
United  States'  response  costs  at  the 
Oconomowoc  Electroplating  Co.  Site. 
C.'FCI  is  no  longer  operating. 

The  D^pe.nmenX  of  justice  will 
r  (  eiv».  for  a  period  of  thirty  (30)  days 
fr  ;';i  the  date  of  this  publication, 
c    rr;ments  relating  to  the  proposed 
Cgi  sent  Decree.  Comments  should  be 
6  i dressed  to  the  Assistant  Attorney 
Crene.'-al  for  the  Environment  and 
Natural  Resources  Division,  Department 
cf  Justice,  Washington.  D.C  20530.  and 
should  refer  to  United  States  v. 
Ck'onomowoc  Electroplating  Co.,  Inc., 
IK)]  Rpf  #90-11-3-647  and  #90- S-l-l- 

The  proposed  Consent  Decree  may  be 
•'xamined  at  the  Office  of  the  United 
.->!dtes  .Attorney,  Federal  Building  Room 
3J0,  517  East  Wisconsin  Ave., 
Nfilwaukee  Wisconsin  .^3202;  the 
Ro^'.icn  5  Office  of  the  Environmental 
Protection  Agency.  77  W  lackson  Blvd., 
Chicago.  Illinois  60604,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
i202)  624-0892  A  copy  of  the  Consent 
D; '  ree  may  be  obtained  in  person  or  by 
mail  from  trie  Consent  Decree  Library, 
1120  G  Street,  NW..  4th  Floor. 
Washington,  DC  20005.  In  requesting  a 
I  '.py,  please  refer  to  the  case  referenced 
above  and  enclose  a  check  in  the 
amount  of  $3  25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
MvIm  E.  Fliof. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
!FR  Doc  qi- 1  '763  Filed  7-2-93;  8;45  am) 

WLLma  CODE  441(H>1-4I 


DEPARTMENT  OF  JUSTICE 
ANTITRUST  DIVISION 

Notice  Pursuant  To  Th«  National 
Cooperative  Research  Act  of  1984: 
Ir.ter  Company  Collaboreltor  For  Aids 
Drug  Development 

Notice  IS  hereby  given  that,  on  May 
27, 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Inter  Company  Collaboration  For 
Aids  Drug  Development  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provi.sions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  a:^    "^  H  A-tra,  Sodertalje, 
Sweden;  Bayer  Axt.engesellschaft, 
Leverkusen,  Germany;  Boehringer 
Ingelheim  Pharmaceuticals.  Inc., 
Ridgefield.  CT;  Bristol-Myers  Squibb 
Company,  New  York.  NY;  Bristol-Myers 
Squibb  Holdings  Limited.  Ickenham, 
Uxbridge,  England;  Bristol-Myers 
Squibb.  Brussels.  Belgium;  Bristol- 
Myers  Squibb  Canada,  Inc.,  North  York, 
Ontario,  Canada;  Bristol-Myers  Squibb 
Pharmaceuticals  Limited,  Middlesex, 
England;  Bristol-Myers  Squibb  S.A.. 
Paris,  France;  Bristol-Myers  Squibb 
G.m.b.H.,  Munich,  Germany;  Bristol- 
Myers  Squibb  S.p.A.,  Rome,  Italy;  E.  R. 
Squibb  k  Sons.  Inc..  Princeton,  NJ'.  E.  R. 
Squibb  &  Sons  Limited,  Middlesex, 
England;  Mead  Johnson  &  Company, 
Evensville,  IN;  Squibb  Corporation, 
Princeton,  NJ;  Burroughs  Wellcome,  Co., 
Research  Triangle  Park,  NC;  The 
Wellcome  Foundation  Limited,  London, 
England;  Burroughs  Wellcome,  Inc., 
Kirkland,  Quebec,  Canada;  The  EKi  Pont 
Merck  Pharmaceutical  Company, 
Wilmington,  DE;  Eli  Lilly  and  Company. 
Indianapolis,  IN;  Glaxo  Holdings  pic, 
London,  England;  Glaxo  Inc.,  Research 
Triangle  Park.  NC;  Hoechst  AG, 
Frankfurt.  Germany;  Hoechst-koussel- 
Pharmaceuticals  Inc.,  Somerville.  NJ; 
Hoffmann-La  Roche  Inc.,  Nutley,  NJ;  F. 
Hoffmann-La  Roche  Ltd.,  Basel, 
Switzerland;  Merck  &  Co..  Ii>c.. 
Whitehouse  Station.  NJ;  Pfizer  Inc..  New 
York,  NY;  Sigma-Tau  S.p.A..  Rome, 
Italy;  SmithKline  Beecham  pic, 
Brentford.  Middlesex.  England;  Syntex. 
Palo  Alto.  CA  and  all  other  affiliates  and 
subsidiaries  of  the  above  listed 
companies.  The  parties  have  agreed  to 
the  mutual  exchange  of  scientific 
research  and  development  data  on  HIV 


antiviral  drugs  and  of  HIV  antiviral 
comf)ounds  for  comparative  and/or 
concomitant  AIDS  research  and 
development.  The  parties  may  also 
develop  standardized  preclinical  testing 
procedures,  assays,  and  other  standards 
and  tests  for  HIV  antiviral  compounds. 
Jo«epfa  H.  Widmar, 

Director  of  Operations,  Antit-ust  Division. 
(PR  Doc.  93-15764  Filed  7-2-93;  8:45  amj 
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Bureau  of  Prisons 
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AGtNCt:  j-eaerai  bureau  oi  trisons. 
Department  of  Justice. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS);  notice  of  intent  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hospital  and  building  #1677, 

Summary 

Proposed  Action 

The  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons  has 
determined  that  a  new  Federal  Medical 
Center  Complex  (FMCC)  is  needed  in  its 
system.  A  portion  of  Fort  Devens, 
Massachusetts  will  be  evaluated  as  a 
possible  site  for  the  FMCC.  An 
Environmental  Assessment  will  be 
prepared  on  the  conversion  of  the 
existing  hospital  to  accommodate  144 
medical  beds,  the  addition  of  an 
approximately  150  bed  psychiatric 
wing,  and  use  of  Building  #1677  as  a 
warehouse.  A  Draft  Environmental 
Imp  >c:t  Statement  will  be  prepared  on 
new  construction  which  would  include 
two  detention  housing  units,  with  a 
combinied  capacity  of  approximately 
320.  The  housing  units  will  house 
United  States  Marshals'  detainees  and 
those  inmates  awaiting  return  to  their 
parent  institution  after  medical 
treatment.  Also  constructed  will  be  a 
256  bed  low  security  unit  to  house  the  . 
work  cadre,  a  512  bed  minimum 
security  satellite  camp,  and 
administrative  space  for  staff.  The 
Environmental  Assessment  will  be 
incorporated  into  the  DEIS  by  reference. 

Additionally,  the  site  would  be  used 
for  road  access,  administration, 
programs  and  services,  parking,  and 
support  facilities.  Enclosed  and  secure 
exercise  areas  will  be  part  of  the  facility. 

In  the  process  of  evaluating  the  tract 
of  land,  several  aspects  will  receive  a 
detailed  examination  including  utilities, 
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traffic  patterns,  noise  levels,  visual 
Lnlrusions,  threnteried  and  en.iangpred 
species.  cul"^rai  r»?sourc8s.  and  socio- 
economic impacts 

Alternatives 

In  developing  the  DEIS,  the  options  of 
"no  action  '  and  "alternative  sites"  for 

the  proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

DunnR  the  preparation  of  the  DEIS, 
there  wili  be  numerous  opportunities 
for  public  involvoment.  A  public 
scoping  meeting  will  be  held  at  7  p.m. 
on  Tuesday,  July  20,  1993,  at  the  Fort 
Devens  Officers'  Club  at  Fort  Devens. 
The  meeting  will  be  well  publicized  and 
w\\\  be  held  at  a  time  that  will  make  the 
meeting  possible  for  the  public  and 
interested  agencies  or  organizations  to 
attend  A  number  of  informal  meetings 
have  already  been  held,  and  other 
public  meetings  will  be  conducted  by 
representatives  of  the  Bureau  of  Prisons. 

DEIS  Preparation 

PL,blic  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

Address  I 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  answered  by: 
Natalie  A  Landy,  Site  Selection 
Specialist  Site  Selection  k 
Enuronm.ental  Review  Branch.  Federal 
Bureau  of  Prisons.  320  First  Street,  NW., 
Washington,  DC  20534,  Telephone: 
(202) 514-6470. 

Dated:  June  30, 1993.  | 

Patricia  K.  Sledge. 
O-iief,  Sue  Selection  and  Environmental 

Review 

[FR  Doc  93-15841  Filed  7-2-93;  8:45  am) 
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NATIONAL  CCMM;SSIC-'<  ON  JUDICIAL 
DISCIPLINE  AND  REMOVAL 

Public  Maetirg  I 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Removal. 
ACTION:  Notice  of  public  meeting. 

SUMMARr:  Notice  is  hereby  given  in  the 
pubhc  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  meeting  of  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  July  15. 1993, 
in  Washington  DC.  The  First  session  of 
the  meeting  will  convene  at  9:30  a.m. 
and  adioum  at  approximately  12:30 
p  m  ,  and  the  second  session  of  the 
meeting  will  convene  at  1:30  p.m.  and 


adjourn  at  approximately  5  p.m.  Both 
sessions  of  the  meeting  will  be  held  in 
the  Main  Conference  Room  of  the 
Federal  Judiciary  BuildirR  at  One 
Columbus  Circle,  NE. 
AUTHORfTY:  This  public  meeting  will  be 
the  eleventh  one  for  the  National 
Commission,  a  body  composed  of 
thirteen  members  appointed  by  the 
Speaker  of  the  House,  the  President,  the 
President  pro  tem  of  the  Senate,  the 
Chief  Justice  of  the  United  States  and 
the  Conference  of  State  Chief  Justices. 
The  National  Commission,  established 
by  Public  Law  101-650  (Title  IVl,  is 
assigned  three  statutory  duties.  The  first 
is  to  investigate  ad  study  the  problems 
and  issues  involved  in  the  tenure 
(including  discipline  and  removal)  of 
Article  III  (appointed  to  serve  for  life) 
Federal  judges. 

The  second  is  to  evaluate  the 
advisability  of  proposing  alternatives  to 
current  arrangements  with  respect  to 
such  problems  and  issues,  including 
alternatives  for  the  discipline  and 
removal  of  Federal  judges  that  would 
require  constitutional  amendments. 
Finally,  the  Commission  is  required  to 
prepare  and  submit  a  report  to  the 
Congress,  the  Chief  Justice,  and  the 
President  setting  forth  a  detailed 
statement  of  its  findings  and 
conclusions  together  with  any 
recommendations  for  legisltive  and 
administrative  actions  as  are  considered 
appropriate.  The  due  date  for  the 
Commission's  final  report  is  August  l 
1993. 

The  Commission  is  not  authorized  to 
consider  specific  complaints  against 
Federal  judges. 

Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  a  good  faith 
commitment  to  open  meetings  is 
incorporated  in  the  Commission's  By- 
laws. 

STATUS:  Both  sessions  of  the  meeting 
will  be  open  to  the  public.  A  portion  of 
either  session  of  the  meeting  may  be 
held  in  executive  session  to  consider 
administrative  matters  involving 
nrivQcv  interests. 

ESS  TO  BE  CONSIDERED:  This 


VA' 


meeting  will  be  the  fourth  in  a  series  of 
Commission  meetings  designed  to 
consider  proposed  recommendations  for 
legislative  or  administrative  action 
which  may  be  incorporated  into  the 
Commission's  final  report. 
CONTACT  PERSONS  FOR  FURTHER 
iNFORMA-noN:  Contact  Michael  J. 
Remington  or  William  J.  Weller  at  the 


National  Commission  on  Judicial 
Discipline  and  Removal,  Suite  690,  2100 
Pennsylvania  Ave.,  NW..  Washington, 
DC,  20037-3202;  or  call  (202)  254-6169 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  available  for  pubUc 
inspection  during  regular  working  hours 
at  the  Commission  office  approximately 
thirty  (30)  working  days  following  the 
meeting 

William  J.  Weller, 
Deputy  Director 
!FR  Doc,  93-15813  Filed  7-2-<^3   8  45  am] 

BILUNG  CODE  U3&-0B-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management, 
ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI.  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff,  (202 1  60^-09,'0 
SUPPLEMENTARY  INFORMATION;  The  Office 
of  Personnel  Man^geinoiit  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  June  3,  1993  (58  FR 
31.554).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  May  1  and  May  31, 
1993,  appear  in  the  li.sting  below.  Future 
not.ces  will  be  published  on  the  fourth 
Tuesday  of  eac)i  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  autiiorities  as  of  June  30, 
1993,  will  also  be  published. 

Schedule  A 

No  Schedule  A  authoritias  were 
estat^l.^ned  or  revoked  during  May 
1993. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  May 
1993. 

Schedule  C 

Action 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Director.  Effective  May 
12.  1993 

Special  Assistant  to  the  Special 
Assistant  to  the  Director.  Effective  May 
12,  1993. 
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Confidential  Assistant  to  the  Speciu! 
Assistant  to  the  Director  Effective  Mnv 
12.1993 

Spe<jal  Ass,-.;ant  to  tr.e  Assistant 
Director  of  Vista/Student  Community 
Serv  ice  Programs.  Effective  May  25, 
IQOl 

Agency  for  International  Development 

Special  Assistant  to  the  Administrator 
of  the  Agency  for  International 
Development.  Effective  May  11, 1993. 

D^-partment  of  Agriculture 

Private  Secretary  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  May  5,  1993. 

Private  Secretary  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development.  Effective  May  13, 
1993. 

Confidential  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service.  Effective  May  13. 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  May 
1",  1993. 

Staff  Assistant  to  the  Chief,  Soil 
Conservation  Service.  Effective  May  27, 
1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Natural  Resources  and 
Environment.  Effective  May  27, 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affeirs.  Effective  May 
27,  1993. 

Staff  Assistant  to  the  Secretary  of 
Agriculture.  Effective  May  27, 1993. 

Private  Secretary  to  the  Deputy 
SecretaiT.  Effective  May  27, 1993. 

Staff  Assistant  to  the  Secretary  of 
Agriculture.  Effective  May  27, 1993. 

Confidential  Assistant  to  the 
A.dministr£tor  of  the  Foreign 
Agricultural  Service.  Effective  May  28, 
1993, 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  White  House 
Liaison.  Effective  May  4, 1993. 

Confidential  Assistant  to  the  Deputy 
Executive  Secretary.  Effective  May  5, 
1^03, 

Dtpa'y  Director,  Office  of  Business 
Liaison  to  the  Director,  Office  of 
Business  Liaison.  Effective  May  11, 
1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Investigations, 
International  Trade  Administration. 
Effective  May  12,  1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Economic 
Development,  Economic  Development 
Administration.  Effective  May  18, 1993. 

Director  Office  of  Congressional 
Affairs  to  the  Assistant  Secretary  for 
CoiTununi  cat  ions  and  Information. 
Effective  May  21, 1993. 


Confidential  Assistant  to  the  Assistant 
Se.  retary  for  Legislative  and 
Ln'-rKf-v'-ninf-ntal  Affairs.  Effective  May 
2-5.  Iw-  1 

Confidential  Assistant  to  the  Under 
Secretary  for  Economic  Affairs.  Effective 
May  25, 1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  White  House 
Liaison.  Effective  May  27, 1993. 

Department  of  Defense 

Paralegal  Specialist  to  the  Judge, 
United  States  Court  of  Military  Appeals. 
Effective  May  10,  1993. 

Lavvr  Clerk  to  the  Chief  Judge,  United 
States  Court  of  Military  Appeals. 
Effective  May  17,  1993. 

Personal  and  Confidential  Assistant  to 
the  Assistant  to  the  Secretary  of  Defense 
for  Atomic  Energy.  Effective  May  27, 
1993. 

Department  of  Education 

Special  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  May  5, 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  May  5, 
1993. 

Confidential  Assistant  to  the  Deputy 
Secretary.  Effective  May  5. 1993. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  May  7,  1993. 

Confidential  Assistant  to  the 
Counselor  to  the  Secretarv.  Effective 
May  7,  1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  May  7, 
1993. 

Confidential  Assistant  to  the  Deputy 
Secretary.  Effective  May  11, 1993. 

Deputy  Chief  of  Staff  to  the  Chief  of 
Staff,  Office  of  the  Secretary.  Effective 
May  12,  1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  May  13. 1993. 

Specisl  Assistant  to  the  Secretary  of 
Education.  Effective  May  18. 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Legislation  and 
Congressional  Affairs.  Effective  May  20. 
1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  May  20, 
1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  May  21, 
1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  May  25,  1993. 

Confidential  Assistant  to  the 
Assistance  Secretary  for 
Intergovernmental  and  Interagency 
Affairs.  Effective  May  25, 1993. 


Department  ofEner^ 

Executive  Assistant  to  the  Chairman 
of  the  Federal  Energy  Regulatory 
Commission.  Effective  May  11. 1993. 

Department  of  Health  and  Human 
Services 

Congressional  Liaison  SpeciaUst  to 
the  Deputy  Assistant  Secretary  for 
Legislation.  Effective  May  5, 1993. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  for  Legislation 
(Congressional  Liaison).  Effective  May 
19,  1993. 

Special  Assistant  to  the  Associate 
Commissioner  for  Public  Affairs. 
Effective  May  20, 1993. 

Special  Assistant  for  Policy  to  the 
Deputy  Commissioner  for  Policy. 
Effective  May  20, 1993. 

Speechwriter  to  the  Director  of 
Speechvmting.  Effective  May  20, 1993. 

Confidential  Assistant  (Advance)  to 
the  Director,  OfBce  of  Advance. 
Effective  May  20,  1993. 

Special  Assistant  to  the  Secretary  of 
Health  and  Human  Services.  Effective 
May  21,1993. 

Special  Assistant  to  the  Secretary  of 
Health  and  Human  Services.  Effective 
May  26. 1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  May  26.  1993. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
Effective  May  26,  1993. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Deputy 
Assistance  Secretary  for  Single  Family 
Housing,  Federal  Housing  Commission. 
Effective  May  17, 1993. 

Special  Assistant  to  the  Secretary  of 
Housing  and  Urban  Development. 
Effective  May  1 7, 1993. 

Special  Assistant  (Speechwriter)  to 
the  Assistant  Secretary  for  Public 
Affairs.  Effective  May  17. 1993. 

Legislative  Officer  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Effective  May  17, 1993. 

Deputy  Assistant  Secretary  for 
Operations  to  the  Assistant  Secretary  for 
Community  Planning  and  Development. 
Effective  May  17, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  Effective  May  17.  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Housing  Federal  Housing 
Commissioner.  Effective  May  17, 1993. 

Special  Assistant  to  the  Secretary  of 
Housing  and  Urban  Development. 
EffectiveMay  17, 1993. 

Senior  Intergovernmental  Relations 
Officer  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effective  May  17, 1993. 
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Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
M'v  1^   1993. 

Department  of  the  Interior 

Special  Assistant  to  the  Assistant  to 
the  Secretary.  Effective  May  21. 1993. 


SP' 


Asr.istant  to  the  Director, 


Bureau  of  Land  Management.  Effective 
May  21. 1993. 

Special  Assistant  to  the  Director. 
Bureau  of  Land  Manngoment.  Effective 
May  21.  1993. 

Special  Assistant  to  the  Assistant 
Secretary  of  Policy.  Management  and 
Bud(?et.  Effective  May  24.  1993. 

Department  of  Labor 

Intergovernmental  Officer  to  the 
Director.  Office  of  Intergovernmental 
Affairs.  Effective  May  12, 1993. 

Associate  Director  for  Congressional 
Affairs  to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  May  12. 1993. 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs  Effective  May 
12.  1993. 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective  May 
12,  1993. 

Special  Assistant  to  the  Secretary  of 
Labor.  Effective  May  12.  1993. 

Legislative  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective  May 
12.  1993. 

Sp*»^ia!  .Assistant  to  the  Deputy 
Secrt"  -r\   hffective  May  27. 1993. 

Department  of  State 

Staff  Assistant  to  the  Under  Secretar>' 
fnr  Management.  Effective  May  10, 
1993. 

Staff  .\ssistant  to  the  Secretary  of 
State.  Effective  May  11,  1993. 

Special  Assistant  to  the  Secretary  of 
State.  Effective  May  11.  1993. 

Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  Economic  and 
Business  Affairs.  Effective  May  11, 
1993. 

Staff  Assistant  to  the  Under  Secretary 
for  Management.  Effective  May  17. 
1^93. 

Special  Assistant  to  the  Under 
Secretar>'  for  Management.  Effective 
May  17.  1993. 

Legislative  Officer  to  the  Under 
"^r*  .-v;  .-V  for  Manat^ement.  Effective 
.May  21. 1993 

Special  Assisiaut  :a  [:.v  Lagal 
Advisor.  Effective  May  24.  1993. 

Protoco!  Off  t^r  ? Visits)  to  the  Foreign 
Affairs  O'l.rpr  .As-jntant  Chief  of 
Protocol   i  ffe'  •  vf.  Slav  26,  1993. 


Special  Assistant  to  the  Assistant 
Secretary  for  African  Affairs.  Bureau  of 
African  Affairs.  Effective  May  27,  1993, 

Department  of  Transportation 

Scheduling  Assistant  to  the  Chief  of 
Staff.  Effective  May  3. 1993. 

Scheduling  Assistant  to  the  Chief  of 
Staff.  Effective  May  3.  1993. 

Special  Assistant  to  the 
Administrator,  Federal  Aviation 
Administration,  Effective  May  7,  1993. 

Special  Assistant  to  the  Associate 
Administrator  for  Motor  Carriers, 
Federal  Highway  Administration. 
Effective  May  7. 1993. 

Director.  Executive  Secretariat  to  the 
Secretary.  Effective  May  24, 1993. 

Department  of  the  Treasury 

Confidential  Assistant  to  the 
Commissioner  of  Customs.  Effective 
May  4,  1993. 

Staff  Assistant  to  the  Assistant 
Secretary  of  Economic  Policy.  Effective 
May  5. 1993. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  (Public  Liaison).  Effective  May 
20,  1993. 

Deputy  to  the  Assistant  Secretary 
(Legislative  Affairs).  Effective  May  27, 
1993. 

Environmental  Protection  Agency 

Congressional  Liaison  Assistant  to  the 
Director  of  Congressional  Liaison. 
Effective  May  3.  1993. 

Federal  Emergency  Management  Agency 

Supervisory  Public  Affairs  Specialist 
to  the  Director,  Federal  Emergency 
Management  Agency.  Effective  May  26, 
1993. 

Federal  Maritime  Commission 

Administrative  Assistant  to  the 
Chairman.  Effective  May  21.  1993. 

General  Services  Administration 

Congressional  Liaison  Officer  to  the 
Associate  Administrator  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  May  27. 1993. 

U.S.  International  Trade  Commission 

Staff  Assistant  to  the  Commissioner. 
Effective  May  19,  1993. 

Interstate  Commerce  Commission 

Confidential  Assistant  to  the 
Chairman  of  the  Interstate  Commerce 
Commission.  Effective  May  17, 1993. 

Office  of  the  United  States  Trade 
Hepresentative 

Private  Sector  Liaison  to  the  Assistant 
United  States  Trade  Representative  for 
Intergovernmental  Affairs  and  Public 
Liaison.  Effective  May  4, 1993. 


Confidential  Assistant  to  the  A.ssistant 
United  States  Trade  Representative  for 
Intergovenimental  Affairs  and  Public 
Liaison  to  the  .\ssistar.t  L'rntpd  Statos 
Trade  Representative.  Effectivp  Mav  4 
1993. 

Private  Sector  Liaison  to  the  Assistant 
United  States  Trade  Representative  for 
Intergovernmental  Affairs  and  Public 
Liaison.  Effective  Mnv  4,  1Q<^'3 

Congressional  Afiairs  Specialist  to  tiie 
Assistant  United  States  Trade 
Representative  for  Congressional 
Affairs.  Effective  .May  7,  1993. 

Confidential  Assistant  to  the  General 
Counsel.  Effective  May  11,  1993. 

Supervisory  Public  Affairs  Specialist 
to  the  Assistant  United  States  Trade 
Representative  for  Public  Affairs. 
Effective  May  19,  1993. 

Confidential  Assistant  to  the  United 
States  Trade  Representative.  Effective 
May  19, 1993. 

Pension  Benefit  Guaranty  Corporation 

Assistant  Executive  Director  for 
Legislative  Affairs  to  the  Executive 
Director.  Effective  May  19. 1993. 

Staff  Assistant  to  the  Deputy 
Executive  Director.  Effective  May  20. 
1993. 

United  States  Information  Agency 

Chief.  Voluntary  Visitors  Division  to 
the  Director,  Office  of  International 
Visitors,  Bureau  of  Educational  and 
Cultural  Affairs.  Effective  May  27, 1993. 

United  States  Tax  Court 

Secretary  (Confidential  Assistant)  to 
the  Judge.  United  States  Tax  Court. 
Effective  May  20.  1993. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp..  P.  218. 
Office  of  Personnel  Management. 
Patricia  W.  Laftunore, 
Acting  Deputy  Director. 
|FR  Doc.  93-15807  Filed  7-2-93;  845  am) 
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OFFICE  OF  ■^HE  U  S.  TRADE 
REPRESENTATIVE 

Detemination  Under  Section  305  of 
the  Trade  Agreements  Act  of  1979 

Pursuant  to  section  305(g)(1)(A)  of  the 
Trade  Agreements  Act  of  1979,  as 
amended  (19  U.S.C.  2515)  and  the 
authority  delegated  to  me  by  the 
President  pursuant  to  Presidential 
Determination  93-29, 1  hereby  identify 
Japan  as  a  countrv"  that  maintains  in 
government  procurement,  a  significant 
and  persistent  pattern  or  practice  of 
discrimination  against  United  States 
products  or  services  which  results  in 
identifiable  ham  \n  I'nj'rd  States 
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husmpsses  Pursuant  to  s*-"-!.' .r;  3!i5:,^i'2 
ijf  the  Trade  Agreements  Act  of  la79,  a; 
amended,  on  behalf  of  the  President,  I 
hereby  determine  that  immediate 
imposition  of  the  sanctions  specified  in 
section  305(g)(1)(B)  of  the  Act  would 
harm  the  public  interest  of  the  United 
States,  and  accordingly  postpone 
rrifKjsition  of  those  sanctions  so  that 
!hev  will  take  nfferl  November  1,  1993. 

Reasons  for  Detemuaalion 

On  April  30.  1993,  in  the 
^dm:nistration's  annual  report  to  the 
(  ongress  under  title  VII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(section  305  of  the  Trade  Agreements 
Act  of  1979,  as  amended),  the 
Administration  identified  Japan  for  the 
discrimination  in  the  procurement  of 
construction,  architectural  and 
engineering  services.  Specifically  cited 
was  anticompetitive  practices  in  Japan's 
construction  market.  Japan  extensively 
uses  the    designated  bidder  system," 
which  routinely  excludes  U.S.  bidders. 
Japan  also  maintains  non-transparent 
administrative  processes  that  provide  an 
advantage  to  Japanese  bidders  at  the 
expense  of  U.S.  businesses.  Further, 
Japan  mav  have  violated  the  1991  Major 
Projects  Arrangement  (MPA)  and  has 
been  unwilling  to  significantly  improve 
the  MP.A  and  its  coverage. 

If  the  60-day  period  of  consultations 
specified  in  the  statute  is  not  successful 
in  resolvir.g  U.S.  concerns,  the  President 
is  required  to  make  this  determination. 
Although  the  United  States  held 
consultations  with  the  Japanese  to 
address  the  practices  cited  in  the  title 
VTI  report,  U.S.  concerns  have  not  yet 
been  addressed  by  Japan  in  a 
satisfactory  manner.  Therefore,  pursuant 
to  the  requirements  of  the  statute,  I  have 
determined  to  identify  Japan.  However, 
the  Government  of  Japan  has  agreed  to 
negotiate  with  the  U.S.  to  remove  the 
discriminatory  practices  on  the  basis  of 
a  U.S.  proposal.  On  this  basis,  I  am 
postponing  implementation  of  the 
sanctions  until  November  1, 1993. 

This  determination  shall  be  published 
in  the  Federal  Register. 
Michael  Kantor, 
US  Trade  Representative. 
!FR  Doc.  93-16005  Filed  7-2-93;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Modi':caiion  of  Sanction*  With 
Respect  tc  Japan  Pursuant  to  Title  VH 

o*  Ihe  Onnifcius  Trade  anc 
Ccif^petttiyensss  Act  of  1986 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Postponement  until  November 
1,  1993  of  implementation  of 

f)rohibition  of  awards  of  contracts  by 
ederal  agencies  for  products  and 
services  from  Japan. 

SLMMAR  i'  On  June  30. 1993.  the  United 
States  Trade  Representative  announced 
that  the  effective  date  of  the  prohibition 
on  awards  of  contracts  by  federal 
agencies  for  products  and  services  of 
Japan,  scheduled  to  go  into  effect  on 
June  30,  was  being  postponed  until 
November  1.  1993  on  the  basis  of  an 
agreement  by  the  Government  of  Japan 
to  negotiate  on  the  basis  of  a  U.S. 
proposal. 

FOR  To R "HE  a  INFORMATION  CONTACT: 
Charles  i^aKe,  Office  of  Japan  and  China 
Affairs  (202-395-5070),  or  Laura  B. 
Sherman,  Office  of  the  General  Counsel 
(202-395-3150),  Office  of  the  United 
States  Trade  Representative,  600 
Seventeenth  Street,  NW.,  Washington, 
DC  20506. 

Surci  emf'-'ary  nfchmation:  On  April 
30,  »L)jj,  .;,  iis  aiiiiuai  report  to  the 
Congress  concerning  procurement 
practices  required  by  title  VII  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (19  U.S.C.  2515.  as 
amended),  the  Administration  identified 
Japan  as  a  country  that  maintains,  in 
government  procurement  of 
construction,  architectural  and 
engineering  services,  a  significant  and 
persistent  pattern  or  practice  of 
discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm 
to  U.S.  businesses.  At  that  time,  the  U.S. 
requested  consultations  with  the 
Government  of  Japan  on  ways  to  remove 
the  discriminatory  practices  in  the 
construction  sector. 

Title  VII  requires  the  President  to 
formally  identify  a  country  as 
discriminating  60  days  after  the  report 
is  sent  to  Congress  if  the  pattern  or 
practice  has  not  been  resolved,  at  which 
time  sanctions  are  automatically 
imposed.  The  President,  however,  has 
the  authority  to  modify  or  restrict  the 
sanctions  if  their  imposition  would 
harm  the  public  interest.  Since 
requesting  consultations  with  Japan,  the 
U.S.  has  been  engaged  in  intensive 
negotiations  with  Japan  at  the  highest 
levels.  The  Government  of  Japan  has 
agreed  to  negotiate  based  on  a  U.S. 


proposal  to  significantly  revise  the 
Major  Projects  Arrangement  and  to 
address  the  identified  discriminatory 
practices.  On  June  30.  on  the  basis  of 
this  agreement  and  on  behalf  of  the 
President,  the  U.S.  Trade  Representative 
announced  the  formal  identification  of 
Japan  as  a  country  that  maintains,  in 
government  procurement  of 
construction,  architectural  and 
engineering  services,  a  significant  and 
persistent  pattern  or  practice  of 
discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm 
to  U.S.  businesses,  and  the 
postponement  of  imposition  of  title  VII 
sanctions  until  November  1. 1993. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc.  93-16006  Filed  7-2-93;  8;45  ami 
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Se.t  Begjiatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Specialist 
Disclosure  of  Orders  on  the  Book 

June  29.  1993. 

On  June  26,  1992,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Amex  Rule  174  to  permit  a 
specialist,  upon  request  of  a  member 
conducting  a  market  probe,  to  disclose 
information  regarding  orders  on  his 
book  which  are  at  or  near  the  prevailing 
quotation. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30946  (July 
21,  1992),  54  FR  33375  (July  28.  1992). 
No  comments  were  received  on  the 
proposal. 

The  Amex  Rule  174  currently 
prohibits  a  specialist  from  disclosing  to 
any  person  other  than  a  Floor  Official  or 
other  official  of  the  Exchange  any 
information  regarding  orders  entrusted 
to  him  as  a  specialist,  or  the  name  of  a 
bidder  or  offeror.  However,  a  specialist, 
when  requested,  must  disclose  whether 
a  bid  or  offer  is  in  whole  or  in  part  for 
an  account  in  which  he  has  an  interest. 


'15  U.S.C.  78»(b)(l)(19Be). 
'17CFR240.19b-4(1991). 
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and  the  spe<".ii!st  is  a.^'2  permitted  to 
respond  to  9  rv^qiie*;?  for  tha  names  of 
bi;'>'ing  ar^ci  s*:'iling  member 
organizations  in  completed  or  partially 
executed  '.ransactions  unless 
specifica!  v  di-9i:tBd  to  th«  contrary  by 
'hepartif^  ir.vnlved 

Tne  Exr.har.ae  believes  that  its 
marketplace  will  be  made  even  more 
efficient  if  m.^ormation  regarding  buying 
and  seiiing  interest  at  or  near  the 
r^revaiiing  quotation  is  made  available 
to  members  conducting  a  market  probe 
in  the  course  of  normal  business.  The 
Exchange,  tir^refor**,  proposes  to  amend 
rule  174  to  perm;f  sp'^cialists  to  disclose 
such  information,  as  well  as  the  identity 
of  the  bidders  or  offerors  that  placed  the 
orders  unies.s  expressly  directed  to  the 
contrary  by  the  broker  who  entered  the 
order  with  the  specialist.  Amended  rule 
174.  moreover,  would  require  a 
specialist  to  m.ake  the  same  information 
available  in  a  fair  and  impartial  manner 
to  any  member  who  inquires.  The  Rule 
also  would  continue  to  require  the 
specialist,  when  requested,  to  disclose 
whether  a  bid  or  offer  is  in  whole  or  in 
part  for  the  account  in  which  the 
specialist  has  direct  or  indirect  interest. 

The  Exchange  states  that  the  proposed 
amendment  is  similar  to  changes 
recently  made  to  the  comparable  rule  of 
the  New  York  Stock  Exchange 
("NYSE"). 3  Rather  than  requiring 
members  entering  orders  with  the 
specialist  to  speciScally  grant 
permission  to  the  specialist  to  disclose 
the  name  of  the  bidder  or  offeror,  as 
required  by  Lie  NYSE  rule,  however,  the 
Amex  rule  will  permit  the  specialist  to 
disclose  such  information  unless 
specifically  directed  to  the  contrary  by 
the  entering  broker.* 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  in  general  and 
f-urthers  the  objectives  of  section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
promote  mst  and  equitable  principles  of 
t:-3de  and  remove  impediments  to  and 
P'^rfect  the  mechanism  of  a  free  and 
open  miarkot,  by  providing  Exchange 
mom.bers  and  the  investors  they 
nipresent  with  more  information  with 
w.^.irh  to  m.axe  trading  decisions. 
The  Com.rnission  finds  that  the 
proposed  rule  change  is  consistent  with 
•  lie  requirements  of  the  Act  and  the 


UMI 


'  Sae  Snctinties  Exchange  Act  Releaie  No  29318 
\ine  1'  I'M!).  5eFR28937fIune25.  1992)  (Order 
approving  FiJB  No   SR-NYSE-89-02), 

*  S«>  NTSE  Rai«  1 1 5  Under  tlie  nil«.  a  specialist 
.T.av  prr  vid«  inlV;rTndt;on  abcut  b'ivi.tg  or  s«lliitg 
::^'Br>i?!  m  '.n»  maitet  H  or  near  IQf  prevailing 
,      iv-    r  ■'=«pirj«  to  •  market  "probe"  by  a 
n.-:  ■->:  jcti.ij  n  me  normal  course  of  busines*  on 

o'-.T  Hi  wen  as  to  any  otber  mmtbm  who 
..^^u>^.  but  mav  not  disclose  the  Identity  (rf any 
tiuvoror  sellT  unles<  expressly  authotlred  to  do  so. 


rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and  in  particular  with  the 
requirements  of  section  6(b)(5). 
llA(a)(l)(C)(iii).  and  11(b)  of  the  Act.' 
Section  6(b)(5)  requires,  among  other 
things,  that  an  exchange  have  rules 
which  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transacti<Mis  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
and.  in  general,  to  protect  investors  and 
the  public  interest.  Section 
llA(a)(l)(C)(iii)  of  the  Act  states  that  it 
is  in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities. 

The  Commission  believes  that  the 
Amex  proposal,  which  will  permit 
specialists  to  disclose  information 
regarding  buying  and  selling  interest  at 
or  near  the  prevailing  quotation,  as  well 
as  the  firm  that  placed  the  order  (unless 
specifically  prohibited  by  the  bidder  or 
offeror)  to  members  conducting  a  market 
probe  in  the  course  of  normal  business, 
should  further  the  principles  of  section 
6(b)(5)  as  well  as  section  llA  of  the  Act 
by  broadening  the  availability  of  market 
information.  At  the  present  time,  Amex 
specialists  generally  are  prohibited  from 
disclosing  information  regarding  orders 
on  their  books.  The  Amex  proposal  will 
provide  an  opportunity  for  members 
conducting  a  market  probe  to  acress 
such  information.  As  a  result  of  the 
proposed  rule  change,  specialists  will  be 
permitted  to  disclose  market  interest  at 
or  near  the  prevailing  quotation  as  well 
as  the  identity  of  the  firms  that  placed 
the  orders.  In  this  way,  Amex  members 
will  have  access  to  potentially  valuable 
information  with  respect  to  the 
conditions  of  the  market.  Moreover,  the 
rule  protects  against  selective  disclosure 
of  market  information  by  requiring  the 
specialist  to  make  the  information 
available  in  a  fair  and  impartial  manner 
to  all  Amex  members.  The  Commission. 
therefore,  believes  that  the  proposed 
nile  change  should  promote  the 
objectives  of  sections  6(b)(5)  and  llA  of 
the  Act  and  enhance  the  ability  of 
market  participants  to  make  informed 
investment  decisions. 

The  Commission  also  believes  that  the 
proposal  is  consistent  with  section  11(b) 
of  Act."  Section  11(b),  among  other 
things,  prohibits  a  specialist  or 
Exchange  official  from  disclosing 


information  wi^h  respect  to  specialist 
orders  which  is  not  available  to  all 
members  of  the  Exchange  to  any  person 
other  than  an  official  of  the  Exchange. 
a  reprf>entative  of  the  Commission,  or 
a  specialist  who  may  be  acting  for  such 
specialist.  \s  noted  above,  the  ,^mex 
proposal  will  make  information 
regarding  buying  and  selling  mten^st  at 
or  near  the  prevailing  market  quotation 
available  to  all  members  conducting  a 
market  probe  in  the  norma!  course  of 
business  on  the  Floor  At  thn  sam.e  time, 
specialists  would  be  prohibited  from. 
initiating  the  disclosure  of  such 
information,  and  thus  could  not  favor 
certain  Exchange  miembers  over  others. 
In  all  char  respects,  the  specialist 
would  be  required  to  maintain  ihw 
confidentiality  of  orders  on  the  books. 
The  Commission,  therefore,  believes 
that  the  proposal  provides  a  mechanism 
for  the  fair  and  im-partial  disclosure  of 
information  by  the  specialist  in  a 
manner  that  is  neither  anti-competitive 
nor  discriminatory  Accordingly, 
because  the  mcdification  to  rule  174 
would  only  permit  the  specialist  to 
provide  such  information  to  all 
members  of  the  Exidiange  on  an  equal 
basis,  the  Com.mission  finds  that  the 
proposed  amendment  to  rule  174  is 
consistent  with  section  11(b)  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.''  that  the 
proposed  rule  change  (SR-Amex-92- 
20)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority' " 

MorgarBt  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  93-15799  Filed  7-2-93;  8:45  am) 
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[Release  No.  34-32548;  File  No.  SR-Am«x- 
92-24] 

Self-Regulatory  Organfratlons: 
American  Stock  Exchange.  Inc.;  Order 
Granting  Approval  To  Proposed  Rule 
Change  Relating  to  Cabinet  Trading  of 
Certain  Equity  and  Derivative 
Securities 

lune  29.  1993. 

On  July  27,  1992,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 


» 15  U..S  C.  rsflb)!  7«k-l(a)(lKC)(ii»).  and  78k(b) 
(1886). 
«15U.S.C.  78k(b)(198«). 


•15  ISC  78s(b)(2)  (1988). 
"irCFRiOO  30-3(a)(12)(1991). 
MSL'.S.C  785(b)(ll(19ft8) 
M7fTR240.19b-4(1991). 
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amerd  Amex  Rule  2^  to  clarih'  the 
c;rcumstanc»s  under  which  a  security 
mf'y  be  designated  for  (.abinet  trading.' 

The  pT-oposod  rule  (  hange  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31062 
(August  20.  1992.  57  FR  38895  (August 
27,  1992)  No  comments  were  received 
on  the  proposal 

Commentary   01  Biid  .03  to  Amex 
Rule  2,S  presently  state,s  that  any  equity 
or  denvative  securitv.  other  thar?  a  bond 
or  option,  may  be  a    designated 
security  for  the  purposes  of  cabinet 
trading  if  there  is  no  bid  or  buying 
interest  m  the  security  at  a  price  equal 
to  or  higher  than  the  minimum  price  at 
.vh;i;h  juch  security  may  trade  on  the 
txchangp  (currently  1/256  of  $1.00). 
The  Exchange  proposes  to  amend 
Commentary  01  and  .03  of  Amex  Rule 
25  to  cianfy  that  a  such  a  security  may 
be  "designated"  for  cabinet  trading  if 
there  is  no  bid  or  buying  interest  in  the 
security  at  a  price  equal  to  or  higher 
than  the  minimum  transaction  price  that 
may  be  disseminated  in  a  defined, 
computer-readable  format  through  the 
Exchange's  market  data  system 
("MDS")*  to  the  Consolidated  Tape 
Association  ("CTA")  or  the 
Consolidated  Quotation  System 
("CQS"). 

As  a  technical  matter,  the  current 
language  concerning  minimum  price  in 
Commentary  .01  and  .03  to  Amex  Rule 
25  is  not  accurate.  Transactions  may  be 
effected  on  the  Exchange  below  1/256  of 
SI. 00,  and  such  transactions  may  be 
reported  tn  CTA  tJirough  administrative 
messages  However,  at  the  present  time. 
only  prices  at  or  over  1/256  of  $1.00 
may  be  disseminated  in  a  defined, 
computer-readable  fcnmat  by  the 
Exchange's  market  data  system  to  the 
facilities  of  CTA  or  CQS.  Accordingly. 
tins  amendment  will  not  effect  any 
■substantive  change  at  all,  but  will  more 
arcurately  describe  the  benchmark  price 
which  the  Exchange  ;s  using  to 
determine  when  a  security  is 
appropriate  for  Cabinet  Trading. 

The  Comimissian  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


"    (-cbinel  trading"  provides  an  alteraative  to  the 
taduional  auctinn  market,  wh»r»>bv  the  Exchange 
rp.ievas  a  specialist  of  its  narkw -making  obligatioos 
in  ar  pssendally  worthies'!  security  which  lacks 
tv.  o-sidod  iniwfls!  Pursuant  to  Amex  Rule  25.  when 
ih']'  Exchange  relegates  such  a  "designated"  securiry 
to  a  '  c8Dint>!     the  security  may  be  bid  for  or  offered 
at  S  001  per  share  or  SI  00  for  1,000  shares  The 
ipecsalist  effects  transactions  in  cabinet  securities 
bv  pai.'tng  off  such  cabinet  buy  (sell)  orders  with 
.:abine;  .sell  ibuy)  orders. 

'  MDS  IS  the  .^mex  !  system  for  the  collection  and 
reporting  of  marknt  mfonnalion  operated  by  the 
Sftrunties  Indistry  Automation  Corporation 
i  FIAC").  which  processas  and  diueminatas  trade 
information  to  the  Consol  dated  Tape 


rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  6(b).*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  as  well 
as  remove  impediments  to  perfect  the 
mechanism  of  a  free  and  open  market. 
The  Commission  believes  that  the  new 
language  of  Commentary  .01  and  .03  of 
Amex  Rule  25  more  accurately  describes 
the  pricing  parameters  under  the  rule 
which  determines  which  securities  can 
be  subject  to  cabinet  trading. 

The  Commission  believes  that  this 
more  accurate  language  should  facilitate 
the  operation  of  cabinet  trading.  The 
Commission  has  previously  determined 
that  cabinet  trading  is  consistent  with 
just  and  equitable  principles  of  trade,  so 
long  as  cabinet  trading  is  primarily 
limited  to  inactive  securities  in  which 
there  is  little  market  interest."  The 
Commission  believes  that  the  language 
of  the  present  amendment  merely 
clarifies  the  pricing  parameters  which 
define  instances  appropriate  for  cabinet 
trading.  Further,  the  Commission 
believes  that  the  language,  as  amended, 
is  consistent  with  limiting  cabinet 
trading  to  inactive  securities  in  which 
there  is  little  market  interest. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-Amex-92- 
24)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authnritv  8 

Man^aret  H    M,(  Kiriand, 

Deputy  Secretary. 

fp"?  Doc.  93-15834  Filed  7-2-93;  8:45  am] 

Bii.uNG  COOC  WIO-OI-M 


[Releaae  No  S4-S2S49:  File  Nc  SR-BSE- 
93-12] 

Solf-RegulBtory  Oiganizattons  No!.c£ 
of  Filing  of  Proposed  Rule  Change  by 
Boston  Stock  Exchange,  inc.  To 

Initiate  a  Six-Month  Pilot  Prografr  to 
Permit  Competing  SpecialiBts  on  tfie 
Floor  of  the  Exchange 

June  29,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


M5U.S.C.  7af(b)(1988). 

•  See  Securities  Exchange  Act  Release  No.  30803 
(June  15.  1992).  57  FR  27822  dune  22.  1992)  (order 
approving  File  No.  SR-Amex-92-09,  adopting 
Amex  Rule  25  to  establish  a  cabinet  system  for 
trading  certain  equity  and  derivative  securities). 

M5U  S.C  78stb)(2)  (19*8). 

"17  CTR  20C.3&-3(a)(12)  (1991). 


("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  7, 1993,  the 
Boston  Stock  Exchange,  Inc  ("BSE"  or 
"Exchange")  filed  widi  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orsfi-i:/«!  ;  r  s 
Statement  of  the  Term*  ui  SLLUiiance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  adopt  a  set  of 
procedures  as  a  pilot  program  to  permit 

competing  specialists  on  its  floor. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  includes 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  competing 
specialists  on  the  floor  of  the  Exchange. 
The  Exchange  anticipates  that  such 
expanded  competition  would  be 
beneficial  to  the  investing  public 
because  greater  competition  on  the  floor 
will  result  in  better  prices  for  the 
customers.  Under  the  proposed  rule 
change  there  would  be  both  a  regular 
specialist  and  a  ccnnpeting  specialict(s) 
in  XYZ  stock,  whereas,  currently  there 
is  only  one  specialist  in  that  stock. 
Orders  could  be  directed  to  either 
specialist  based  on  each  customer's 
independent  decision,  but  all  orders  in 
XYZ  stock  would  be  executed  in 
accordance  with  strict  time  priority.  If 
the  customer  does  not  specify  which 
specialist  should  receive  the  order,  the 
order  would  be  directed  to  the  regular 
specialist.  Once  all  limits  at  a  price  level 
are  depleted,  each  specialist  would  be 
responsible  for  the  market  orders 
directed  to  him  or  her  specifically. 
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A!i  iini:?  orders  entrusted  to  each 
competing  specialist  and  the  regular 
specialist  will  be  represented  and 
executed  strictly  according  to  time 
pnonty  as  to  the  receipt  of  the  order  in 
the  Boston  Exchange  Automated 
Corr.munication  Order-routing  Network 

BEACON").*  Thus,  incoming  market 
and  marketable  limit  orders  will 
automatically  execute  against  limit 
orders  on  the  books  according  to  the 
order  in  which  the  limit  orders  were 
received  in  the  system.*  The  regular 
specialist  will  be  responsible  for 
updating  quotations;  thus,  all 
competitors  must  communicate  their 
markets  to  the  regular  specialist  and  be 
responsible  for  their  portion  of  the 
published  bid  and/or  offer.  Openings 
and  reopenings  shall  be  coordinated 
through  the  regular  specialist  to  ensure 
that  they  are  unitary.  All  ITS  activity 
must  be  cleared  through  the  regular 
specialist  and  only  the  regular  specialist 
can  input  quotations  to  reflect  the 
Boston  market.  Thus,  to  all  other 
markets  in  the  National  Market  System, 
there  will  be  only  one  Boston  market. 
Trading  halts  also  will  be  coordinated 
through  the  regular  specialist  and  any 
trading  halt  will  apply  to  all  competitors 
in  a  stock. 

The  Exchange  is  proposing  this  rule 
change  as  a  six-month  pilot  program 
during  which  time  participation  would 
be  limited  to  three  competitors, 
including  the  regular  specialist,  in  each 
stock  and  a  maximum  of  ten  slocks  per 
competing  specialist.  However,  the 
Market  Performance  Committee 
( "MFC")  may  approve,  on  a  case-by-case 
basis,  an  increase  in  the  number  of 
stocks  in  which  a  specialist  competes 
up  to  20  stocks  per  applicant  firm.' 
Thus,  during  the  pilot  program,  the  total 
number  of  stocks  subject  to  competition 
will  not  exceed  360  of  the  2211  stocks 
that  the  Exchange  trades.  Such 
limitations  will  enable  the  Exchange  to 
evaluate  the  effectiveness  of  the 
program  and  to  determine  if  any 
changes  are  necessary  to  improve  the 
program  and  the  Exchange's  market- 
making  function  generally.  The 
Exchange  seeks  to  attract  additional 
business,  while  at  the  same  time 
providing  adequate  protection  of 
customer  oi-ders  sent  to  the  Exchange 


"h?  BSE  s  raifs  explain  the  BEACON  system. 
S«>  O.^pier  XXXIU,  Section  1.  BEACON  in  General. 

'  The  B£ACGN  system  will  view  all  of  the  limits 
on  the  various  books  as  one  centralited  book  for  the 
purpos«*  of  order  execution. 

'  The  MPC  would  be  responsible  for  reviewing 
the  competing  specialists'  applications,  as  well  as. 
deciding  which  specialists'  would  trade  which 
stocL  I 


and  maintaining  a  true  agency  auction 
market. 

The  Exchange  has  adopted  procedures 
to  provide  guidelines  for  the  pilot 
program  participants  and  for  the 
Exchange  in  its  administration  of  the 
program.*  Any  new  competitive 
situation  will  be  reviewed  by  the 
Exchange  for  the  duration  of  the  pilot 
program.  Reports  of  speciahsts'  dealings 
will  be  reviewed  on  a  daily  basis  for  the 
first  four  weeks  and  on  a  random  basis 
thereafter.  In  addition,  the  subjective 
portion  of  the  specialist  performance 
evaluation  program  will  reflect 
performance  for  the  competing 
specialists  during  the  pilot  program, 
after  which,  the  Exchange  will 
incorporate  the  full  evaluation  program 
for  measuring  the  performance  of 
competing  specialists. 

Certain  technical  changes  necessitated 
by  the  proposed  pilot  program  have 
been  made  to  Chapter  XV(g)  regarding 
the  specialist's  book  to  permit  the 
competing  specialists  to  see  a  summary 
of  bids  and  offers  at  each  price  level  in 
the  subject  stock.  This  will  enable  all 
competitors  in  a  stock  to  know  the 
combined  market  in  that  stock. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  furthers  the  objectives  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 


III.  Date  of  EfFectivanesu  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  davs  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  in  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  find r,  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  KVJ.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  a!!  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
a%ailable  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-93-12 
and  should  be  submitted  by  July  27, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary: 
IFR  Doc.  93-15835  Filed  7-2-93;  8:45  am) 
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*The  text  of  the  procedures  for  competing 
speciali&ts  is  submitted  as  Exhibit  2  of  the  proposed 
rule  change. 
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[«•(»«»»  No  34-32S41    Fll«  No  SR  -CSE- 

92-06] 

Self-Regul»tory  Orgenizattons 
Cincinnati  StocK  Exchange,  inc    Order 
Granting  Approval  to  Proposed  Hule 
Change  Amending  Its  By-Law»  to 
Permit  Simultaneous  Service  as 
Chairman  and  President 

June  29, 1993. 

On  July  17, 1992,  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  its  Code  of  Regulations  ("By- 
Laws")  to  permit  the  same  individual  to 
serve  simultaneously  as  Exchange 
President  and  Chairman  of  the  Board  of 
Trustees  ("Board"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31045 
(August  17.  1992),  57  FR  38077  (August 
21,  1992).  No  comments  were  received 
on  the  proposal 

Article  VII  of  the  CSt's  By-Laws  states 
that  the  officers  of  the  Exchange  shall  be 
a  Chairman  of  the  Board,  President, 
Secretary,  Treasurer  and  any  other 
officers  as  appointed  by  the  Board. 
Article  VII  nf  the  Exchange  By-Laws 
specifies  that  any  person  may  hold  more 
than  one  ofTice,  except  that  the  same 
person  may  not  hold  the  ofilce  of  both 
President  and  Chairman  of  the  Board 
and  the  Secretary  may  net  hold  either 
the  office  of  President  or  Chairman  of 
the  Board. 

The  Exchange  proposes  to  amend 
Article  VII  to  permit  the  same 
individual  to  serve  as  Exchange 
Chairman  and  President.  The  CSE 
argues  that  although  Article  VII 
currently  prohibits  this,  the  actual 
burden  to  the  Exchange  of  a  particular, 
qualified  individual  not  being  able  to 
hold  both  positions  outweighs  any 
potential  advantages  of  separating  the 
office.'  The  Exchange  states  that  apart 
from  customary  distinctions,  the 
principal  distinction  between  the 
powers  of  the  President  and  the 
Chairman  specified  in  the  Exchange  By- 
Laws  is  that  only  the  Chairman  is  given 
authority  to  appoint  committee 
members  (with  Board  approval),  fill 
committee  vacancies  and  remove 
committee  members.*  The  CSE  believes 


that  there  is  httie  potential  problem  in 
conferring  these  committee-related 
powers  to  the  individual  serving  as 
President,  because  even  under  the 
proposed  amendment  no  individual 
could  fill  both  posts  without  the  consent 
of  the  Board.'  The  CSE  notes  that  the 
proposed  rule  change  was  approved  by 
membership  vote  on  luly  10, 1992.* 

The  CSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  the  proposal  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (1)  and  (5) 
of  the  Act.'  Section  6(b)(1)  requires  that 
an  exchange  be  organized  and  have  the 
capacity  to  carry  out  the  purposes  of  the 
Act  and  to  comply,  and  to  enforce 
compliance  by  its  members  and  persons 
associated  with  its  members  with  the 
Act.  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
exchange.  Section  6(b)(5)  of  the  Act 
requires,  among  other  things,  that 
exchange  rules  be  designed  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  should  further  the 
objectives  of  sections  6fb)(l)  and  6(b)(5) 
because  the  proposal  should  streamline 
the  organization  and  governance  of  the 
Exchange  by  providing  the  CSE  with 
additional  flexibility  in  selecting  its 
Chairman  and  President.  In  this  regard, 
the  Commission  notes  that  although 
CSE  currently  has  a  Chairman,  the  CSE 
has  been  operating  without  a  President 
of  the  Exchange.  For  the  reasons  set 
forth  below,  the  Commission  believes 
that  it  is  reasonable  for  CSE  to 
determine,  based  upon  the  experience 
and  qualifications  of  a  particular 
individual  and  the  needs  of  the 
Exchange,  that  the  governance  process 
of  the  Exchange  would  be  enhanced  by 
the  ability  of  one  individual  to  serve 
simultaneously  as  both  Chairman  and 
President. 


:b  I  SC   7»s(b)(l)(]9a8). 

»  17  CFR  240  19b-4  (1991). 

^Conversation  between  Kevin  S.  Fog<u-ty,  General 
Counsel,  CSE.  and  Edith  Hallahan.  Attorney,  SEC. 
on  July  29,  1992. 

*  See  CSE  By-Uw  ArUclc  VI.  SecUon  1.2. 


"Pursuant  to  CSE  By-Law  Article  VII.  Section  2. 
the  Chairman  and  the  President  are  tK>th  appointed 
by  the  Board. 

*The  CSE  adds  that  the  proposed  rule  change  was 
approved  by  Ihe  Exchange's  Executive  Committee 
on  Jiuie  17. 1992  and  ratified  by  the  Board  on  )ujy 
22.  1992.  Conversation  between  Kevin  S.  Fogdrty. 
General  Counsel.  CSE.  and  Edith  Hallahan, 
Attorney,  SEC  on  July  29. 1992.  This  completes  the 
required  approval  necessary  for  a  CSE  By-Law 
change.  See  CSE  By-Law  Article  IX,  Section  1. 

'  15  use.  78f(b)  (1)  and  (5)  (1988). 


Article  V 11.  Miction  b  of  the  CSE  By- 
Laws  describes  the  powers  and  duties  of 
Exchange  officers  as  those  powers  and 
duties  which  customarily  pertain  to  the 
respective  office  and  such  further 
powers  and  duties  as  from  time  to  time 
may  be  conferred  by  the  Board.'  As  a 
general  matter,  the  CSE  Board  currently 
allows  its  Chairman  and  President  to 
perform  similar  duties.  For  example, 
either  the  President  or  Chairman  may 
call  a  special  meeting  of  the 
membership  ^  or  a  special  meeting  of  the 
Board.'"  In  addition,  either  the 
Chairman  or  President  may  suspend  an 
Exchange  member  or  remove  the 
suspension  of  an  Exchange  member." 
Furthermore,  the  Chairman  or  President 
may  summarily  limit  or  prohibit  any 
person  from  access  to  services  offered 
by  the  Exchange.'* 

The  authority  of  the  President  and 
Chairman  also  is  constrained  by  the 
Board.  As  noted  above,  under  CSE's 
rules,  the  primary  difference  between 
the  duties  and  powers  of  the  Chairman 
and  the  President  is  found  in  the 
authority  to  appoint  CSE  committee 
members;  only  the  Chairman  may 
appoint  members  of  the  CSE's 
committees.''  TTie  Chairman's 
committee  appointments,  however,  are 
subject  to  Board  approval.'*  In  addition, 
the  Board  appoints  all  officers  of  the 
Exchange.'*  Accordingly,  the  decision 
to  allow  an  individual  to  serve  as  both 
President  and  Chairman  would  be  made 
by  the  CSE  Board.  Moreover,  any  of.lcer. 
including  the  Chairman  and  the 
President  may  be  removed  by  the  Board, 
with  or  without  cause,  by  an  affirmative 
vote  of  a  majority  of  Board  members'" 
Based  on  the  governance  structure 
described  above,  the  Commission 
believes  that,  because  the  CSE's  Board 
places  significant  checks  and  balances 
on  the  authority  of  the  Chairman  and 
the  President,  it  is  consistent  with 


°The  Board  it  composed  of  the  Elxchanga 
President;  two  proprietary  members  with 
certificates,  or  executive  officers  of  proprielary 
members  with  certificates  who  are  Designated 
Dealers  in  the  CSE's  National  Securities  Trading 
Systom;  one  proprietary  member  with  certificate,  or 
an  executive  officer  of  a  proprielary  member  with 
certificate,  who  conducts  a  nonmembet  public 
customer  business  on  the  Exchange;  the  Chairman 
of  tht)  Chicago  Board  Options  Exchange  ("CBOE"): 
lour  CBOE  members  or  axscutiva  officen  of  CBOE 
member  organizations;  and  three  representatives  of 
issuers  and  investors.  See  CSE  By-lJiw  Article  V. 
Suction  11. 

•See  CSE  By-Law  Article  U.  Section  10  2 

'"See  CSE  By-Law  Article  V.  Section  5. 

"  See  CSE  Rules.  Chapter  VU.  Rule  7.1  (a)  and  (cj. 

'■"See  CSE  Rules,  Chapter  VII.  Rule  7  6. 

'^  See  CSE  By-Law  ArUcle  VI.  Section  1.2.  2.1. 
and  3  2. 

'•W 

"See  CSE  By-Ijw  Article  VI!.  Section  2 

•"  See  CSE  By-Law  Article  Vn.  Section  3 


3G232 


FederaJ  Register  /  Vol.  58.  No.  127  /  Tuesday, 


Julv 


6.  1993  /  Notices 


section  6(b)  of  vhe  Art  rf  ±e  Board  to 

permit  and  individual  to  ser.'9 
simuhaneous.v  a>  ChairTT-in  an  n  the 
PresidPT.'  of  trie  Ex::;ar:t-,' 


It 


"vi  ord^r^ 


pursuant  to 


se'. 


hp  A  t.^'thatthe 
^e  . ->R-CSE-92-06) 


proposea  .^a^e  c.*' 
i«  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regula'icn.  o^jrs'janf  to  delegated 
authority.'" 

Margarat  H.  Mci^uland. 
Deputy  Secretary 
[FR  Doc.  93-15800  Filed  7-2-93:  8:45  am 

Bil  -.KG  CCDE  8C1O-01-M 


[^«;«»8se  **o.  34-32535   F>'e  No 
53-04- 


S'^-  *.<S 


Se.f-rteguletory  Or-tiBnlzatloTS: 
Miiweat  Secunt^e*?  '-..j:  Con^iany: 
Cider  Approving  a  Pr  j^csed  R-ie 
Ci'anQ*»  to  Revise  By-Laws  «fr<4.a'ai^g 

lpc<en-iri;:caticn  of  C-rectors,  Ct'iccrs, 
and  En-.ployees 

June  23.  1993. 

On  February  8, 1993,  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  a  proposed  rule  change  (File  No. 
SR-MSTC-93-4)  with  the  Securities 
and  Exchange  Commission 
C'Coramission")  under  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act").*  The  proposed  rule  change 
revises  various  MSTC  By-Laws  that 
relate  to  indemnification  of  directors 
and  officers.  The  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Fedrdl  Register  on  March  17, 
199 J."  No  comments  were  received.  For 
the  reasons  discussed  below,  the 
Com.mission  is  approving  the  proposed 
Di'e  chanae. 

I  Description 

Under  the  proposal,  MSTC  is 
amending  Article  VI  of  its  By-Laws 
regarding  indemnification  of  MSTC 
directors,  officers,  and  employees. 
Specifically,  under  the  proposal  MSTC 
deletes  current  section  1  of  Article  VI  of 
its  Ev'  " ..  s  rw.adng  to  indemnification 
of  MiTC  s  officers,  directors,  and 
administrative  employees  and  replaces 
it  with  four  separate  sections  relating  to 
indemnification.  New  section  1 
indemnifies  directors  and  officers  to  the 
fullest  extent  possible  under  Illinois  law 
for  potential  civil  or  criminal  liability 
fcr  actions  taken  as  directors  or  officers 
of  MSTC.  New  section  2  expresses  that 
Article  VI  is  deemed  to  be  a  contract 


between  MSTC  and  each  director  or 
officer.  New  section  3  relates  to  the 
indemnification  of  employees  and 
agents  of  MSTC  who,  under  the  section, 
may  be  indemnified  "to  the  extent 
authorized  at  any  time  or  from  time  to 
time  by  the  board  of  directors."  New 
section  4  expresses  that  the  rights  of 
indemnification  provided  in  Article  VI 
shall  not  be  deemed  exclusive  of  any 
other  rights  to  which  those  indemnified 
may  be  entitled.  That  section  also 
expresses  that  Article  VI  rights  of 
indemnification  shall  inure  to  the 
benefit  of  the  heirs,  executors,  and 
administrators  of  the  protected  person. 
The  approach  used  in  the  proposed 
rule  change  is  similar  to  the  approach 
used  in  the  comparable  Midwest  Stock 
Exchange,  Inc.  ("MSE")  and  Midwest 
Clearing  Corporation  ("MCC")  By-Laws 
where  indemnification  of  directors  and 
officers  is  permitted  to  the  fullest  extent 
permitted  by  Delaware  law.' 

n.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  in  particular  with  section 
17A(b){3)(C)  *  of  the  Act  in  that  it  helps 
to  ensure  the  fair  representation  of 
shareholders  and  participants  in  the 
administration  of  MSTC.  By  ensuring 
that  directors  and  officers  are  fully 
indemnified  for  actions  they  take  within 
the  scope  of  their  employment,  the 
proposal  should  guarantee  that  qualified 
candidates  are  not  discouraged  fi-om 
becoming  MSTC  directors  or  officers  for 
fear  of  being  held  liable  for  actions  they 
may  take  as  directors  or  officers  of 
MSTC."  This  should  enable  MSTC  to 
miintain  a  variety  of  qualified 
candidates  from  which  to  choose 
directors,  officers,  and  other  employees, 
and  in  particular  should  help  MSTC 
retain  directors  who  are  fairly 
representative  of  MSTC's  shareholders 
and  participants. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  section  17A  of  the 


"nU  SC  r8s(b)(2)(198«). 
■•  17  CFR  20O.3O-3(aKl2)  (1991). 
M5USC  7a«(b)(t)(19a8). 
'  Secunties  Exchange  Ad  Release  No.  31978 
Marh  n.  1993).  5«  FR  14453. 


» MSE  and  MCC  are  both  Delaware  corporations. 
See  Article  X  of  the  MSE  Constitution  and  Article 
VI  of  the  MCX;  By-Laws. 

*  15  U.S.a  78q-l(bK3)(q  (19»8). 

'The  Commission  recognizes  that  MSTC's 
proposal  may  raise  an  issue  regarding  the  scope  of 
MSTC's  indetnnification  of  its  officers,  directors, 
and  employees  in  pending  litigation.  In  this  regard, 
MSTC  has  represented  that  the  proposal  should  be 
viewed  as  a  "clarification  and  streamlining  of  the 
existing  By-Law"  rather  than  as  an  effort  to  expand 
the  scope  of  its  current  indemnification  provisions. 
Letter  botn  Larry  A.  Mallinger,  Associate  Counsel, 
MSTC,  to  Richard  C  Strasser.  Attorney.  Division, 
Commission  ()une  24,  1993). 


Act,  and  with  the  rules  and  regulations 
thereunder. 

//  IS  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.«  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-93^)  be.  and  haroby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlani! 
Deputy  Secretary . 
[FR  Doc.  93-15802  Filed  7-2-93;  8:45  ami 

BILUNO  COCr  K'^-OI-M 

(Release  No.  34-32532;  Fll«  No.  SR-OCC- 

Seit-Regulalory  OrganlMtiOra:  The 
Options  Clearing  Corporatior;  Notice 
oi  Fdtrg  and  Order  Granting 
Acce'e'ated  Approval  on  8  Terr-porsry 
Basis  of  a  P.-oposed  Rule  C*iarqe 
Relating  to  Revisior^s  to  the  Standards 
for  Lette'S  of  Credit  Deposited  ss 
Margin 

June  28, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  23, 1993.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  descn'oed  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change 
through  June  30, 1994 

I.  Self-Requla»oiT  Organ irations 
Statement  ot  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
Commission's  previous  temporary 
approval  of  OCC's  modifications  to  its 
rules  setting  forth  the  standards  for 
letters  of  credit  deposited  with  OCC  as 
a  form  of  margin. 

II.  Self-Regulatory  Or^aru/ation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fcr.  the  Proposed  Rule 
Change 

In  i'.s  .^.;:ng  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
prtjpnsed  rule  change  and  discussed  any 
comm-ints  it  received  on  the  proposed 
rJit  charge.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


"15USC.78sfb)(2){196«) 

'  17  CFR  200  30-3(a)(12)  (1992). 

'  15  use.  78s(b)(l)  (19e«). 
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in  Item  IV  below  OCX',  r^as  prepared 
summaries,  set  forth  m  sections  (A),  (B, 
and  (C)  below,  of  the  most  significant 
aspects  of  sue  h  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

In  August  1991,  February  1992,  April 
1992,  July  1992,  and  November  1992, 
OCC  filed  with  the  Commission  rule 
changes  which  proposed  to  modify  the 
standards  for  letters  of  credit  deposited 
with  OCC  as  a  form  of  margin.*  The 
Commission  granted  approval  of  each  of 
those  filings  on  an  accelerated  and 
temporanr  basis. 

Tnis  filing  again  proposed  to  make 
permanent  the  Commission's  temporary 
approval.  Like  the  previous  filings,  this 
filing  proposes  several  modifications  to 
Rule  604,  which  sets  forth  the  standards 
for  acceptable  forms  of  collateral 
deposited  with  OCC  as  margin.  First,  in 
order  to  conform  to  the  Uniform 
Commercial  Code  and  to  avoid  any 
ambiguity  as  to  the  latest  time  for 
honoring  demands  upon  letters  of 
credit,  letters  of  credit  must  state 
expressly  that  payment  must  be  made 
prior  to  the  close  of  business  on  the 
third  banking  day  following  demand. 
Second,  letters  of  credit  must  be 
irrevof-able.  Third,  the  letters  of  credit 
must  expire  on  a  quarterly  basis.  Fourth, 
OCC  included  language  to  make  explicit 
its  authority  to  draw  upon  letters  of 
credit  at  any  time,  whether  or  not  the 
Clearing  Member  that  deposited  the 
letter  of  credit  has  been  suspended  or  is 
in  default,  if  OCC  determines  that  such 
draws  ^re  advisable  to  protect  OCC. 
other  Clearing  Members,  or  the  general 
public. 3 

In  the  interim  since  its  original  letter 
of  credit  filing,  OCC  has  received  no 
adverse  comments  or  complaints  from 
any  cf  its  Clearing  Members,  Banks,  or 
other  interested  parties  with  respect  to 
tlie  modifications  to  Rule  604  or  to  the 
implementation  of  trie  revised  letter  of 


'  Secuntjes  Exchange  Act  Release  Nos.  29641 
(August  30, 1991),  56  FR  46027  (File  No.  SR-OCC- 
91-131  (Older  temporarily  approving  proposed  rule 
chiTiRe  through  February  28,  1992):  30424 
(Febnja.7  28- 1992).  57  FR  8160  iFile  No.  SR-OCC- 
92-06)  (order  temporarily  approving  proposed  rule 
change  through  May  31, 1992);  30763  ()une  1, 
1992)  57  FR  24284  (File  No.  SR-OCC-92-lll 
(order  temporarily  approving  proposed  rule  change 
through  August  31,1992);  31126  (September  1, 
1992)  57  FR  40925  [File  No.  SR-(XX:-92-19l  (order 
!empcrar':v  approving  prcposed  rule  change 
throusr.  OecBir.ber  31.  1992);  and  31614  (December 
17,  V»92i  57  FR  61142  (File  No.  SR-OCC-92-37i 
(order  rrar.porarily  approving  proposed  nile  change 
through  )une  30.  1993), 

^  For  a  detailed  discussion  of  the  modifications  to 
OOC's  rules  governing  letters  of  credit  deposited  as 
margin,  refer  to  Securities  Exchange  Act  Release 
No.  29641.  supra  note  2. 


credit  '-tandards  Accordingly,  OCC  now 
requests  that  the  Commission  grant 
permanent  approval  of  those  revisions. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  Act,  as 
amended.*  Specifically,  OCC  believes 
the  proposed  rule  change  promotes  the 
protection  of  investors  by  enhancing 
OCC's  ability  to  safeguard  the  securities 
and  funds  in  its  possession  or  subject  to 
its  control. 

B.  Self-Regulatory  Organization's 
Statenient  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change,  and  none 
were  received. 

Ill  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 

Commission  .■\rtii:n 

The  Commission  believes  that  the 
proposal  is  consistent  with  Section  17A 
of  the  Act  and  specifically  with  Section 
17A(b)(3)(F}  of  the  Act.'  That  section 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  the 
clearing  agency  is  responsible.  The 
revised  standards  should  make  letters  of 
credit  deposited  as  a  form  of  margin 
more  liquid  instruments  and. 
consequently,  should  permit  OCC  to 
more  safely  rely  upon  such  letters  of 
credit.  Because  the  revised  standards 
Will  induce  letter  of  credit  issuers  to 
reexamine  Clearing  Members'  financial 
conditions  every  three  months  rather 
than  annually  as  under  the  prior 
standards,  the  financial  conditions  of 
Clearing  Members  electing  to  deposit 
letters  of  credit  as  margin  may  be 
assessed  more  ft^quently  thereby 
facilitating  the  discovery  of  any  adverse 
developments  in  a  more  timely  manner. 
In  addition,  since  the  letters  of  credit 
will  be  irrevocable,  issuers  of  letters  of 
credit  will  no  longer  be  able  to  revoke 
letters  of  credit  at  times  when  the 
Clearing  Members  most  need  credit 
facilities  (e.g.,  when  a  Clearing  Member 
is  experiencing  financial  difficulties  or 
during  times  of  market  volatility).  By 
approving  the  proposed  rule  change  on 


a  temporary  basis  through  June  30, 
1994.  OCC,  the  commission,  and  other 
interested  parties  will  be  able  to  assess 
further,  prior  to  permanent  Commission 
approval,  any  effects  these  revised 
standards  have  on  letter  of  credit 
issuance  and  on  margin  deposited  at 
OCC.» 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubhcation  of  notice  of  the  fiUng.  The 
Commission  finds  good  cause  for  so 
approving  because  the  Commission 
believes  it  is  desirable  that  the  proposed 
rule  change  be  approved  before  the 
expiration  of  the  Commission's  previous 
order  granting  temporary  approval  of 
these  modifications  to  the  letter  of  credit 
standards.  By  approving  this  proposed 
rule  filing  before  expiration  of  the  prior 
temporary  approval  order,  the  changes 
that  have  been  implemented  pursuant  to 
the  temporary  approval  order  may 
remain  in  place  pending  permanent 
approval. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 


M5  U.S.C  7aq-l. 

"15  U.S.C.  78q-l  (b)(3)(F)  (1988). 


"  The  Commission  and  OCC  currently  are 
studying  concentration  limits  on  letters  of  credit 
deposited  as  margin.  The  Division  believes  that 
clearing  agencies  thai  accept  letters  of  cr«dit  as 
margin  deposits  or  cleanng  fund  contributions 
should  limit  their  exposure  by  imposing 
concentration  limits  on  the  use  of  Intten  of  credit. 
Generally,  clearing  agencies  impose  limitations  on 
the  percentage  of  an  individual  member's  required 
deposit  or  contribution  that  may  be  satisfied  with 
letters  of  aedit.  limitations  on  the  percentage  of  the 
total  required  deposits  or  contributions  that  may  be 
satisfied  with  letters  of  credit  by  any  one  issuer,  or 
some  combination  of  both.  CXX  has  no 
concentration  limits  on  the  use  of  letters  of  credit 
issued  by  U.S.  institutions. 
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refer  to  the  file  number  SR-OCC-93-14 
and  should  be  submitted  by  fulv  27, 
1993 

V  Conclusioa 

On  the  basis  of  the  fore<?oing.  the 
Commission  finds  that  OCC's  proposed 
r^ile  change  is  consistent  wiili  the  Act 
and  in  particular  with  section  1/A  of 
the  .\ct 

It  IS  tb.Piyfore  ordered,  under  'sectinn 
19(b)(2)  of  the  Act.  that  the  propowl 
(File  No  SR-OCC-14)  be.  and  hereby  is. 
approved  through  June  30.  IQ**-* 

For  the  Corrjnission  by  the  Divisi.m  of 
Market  Rf>gij!ation.  pursuarit  to  d«;egatp<i 
authority  ' 

Mativ**  H.  McFr-Uod, 
I>puty  Secrefan- 
IFRDoc  93-15803  Filed  ''-2-93;  8:45  ami 

MUJMG  COOC  t010-0^-M 


[R«4mm«  No.  34-32S34,  Flia  No*.  SA-OCC- 
92-28  tfHJ  Sn-»CC-«2-5) 

SeH-Pegulatory  Organizations;  Th« 
Options  CIsaring  Corporation  and  Th« 
Intermarltat  Ciaaring  Corporation; 
Order  Approving  Proposed  Rule 
Changea  Relating  to  Trilateral  Crosa- 
Margining  With  the  Chicago  Mercantile 
Exchange  , 

!une28,  1993 

On  September  22.  1992.  The  Options 
Clearing  Corporation  i   OCC")  and  The 
Intermarket  Clearing  Corporation 
("ICC")  each  filed  with  the  Securities 
and  Exchange  Commission 
(Commission")  under  section  19{bKl) 
of  the  Securities  ExrJiange  .\c\  of  1934 
(  Act  ) '  a  proposed  rule  change  (File 
Nos  SR-OCC-92-28  and  SR-ICG-92-5) 
that  would  enable  OCC  and  ICC  to  enter 
into  a  cross-margining  agreement  with 
the  Chicago  Mercantile  Exchange 
("CME ')  to  accommodate  the  existing 
bilateral  cross-margining  program 
between  OCC  and  CME.  to  estabi.sh  a 
bilateral  cross-margining  program 
t)etween  ICC  and  CME.  and  to  establish 
a  trilateral  cross-margining  program 
among  OCC.  ICC  and  CME  The 
Commission  published  notice  of  these 
proposals  in  the  Federal  Register  on 
December  3,  1992  »  OCC  and  ICC  filed 
technical  amendments  to  their 
proposals  on  March  10.  1993.^  on  May 


I 


'17  CFR  200  30-3(«K12)  (1991). 

M5  u  sc.  78jrbi(i:  iitwa) 

'  Secuntiat  ElxchAn^e  Aci  Reimse  No  31499 
i'SovambBr  23,  19^2,,  57  FT?  S'lSd 

'  Lena  from  jean  M  Cawlev   OCIC.  to  'firry  W. 
Carpentw  Branch 'Chn»<,  riivuion  if  Marii«i 
Re«;uialiOO  i  Diviiioo  ,.  Comnuuion  iViAfUi  h. 
1943). 


12.  1993,*  and  on  lane  14.  1993.  that  did 
not  require  repubiu-dtinn  of  notice,'  No 
pubhc  comments  were  received  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposals. 

I  Description 
A.  Background 

P\irsuant  to  the  proposals,  OCC,  ICC, 
and  CME  will  enter  into  a  Cross- 
Margining  Agreement  ("Agreement")  to 
accommodate  the  existing  bilateral 
cross-margining  ("X-M")  program 
between  OCC  and  CME.  to  establish  a 
bilateral  X-M  program  between  ICC  and 
CME.  and  to  establish  a  trilateral  X-M 
program  among  OCC,  ICC,  and  CME.' 
Under  the  OCC/CME  bilateral  X-M 
program,  participating  clearing  firms 
can  cross-margin  certain  OCC-cieared 
stock  index  options  with  certain  CME- 
cleared  stock  index  futures  and  options 
on  those  futures.^  Under  the  ICC;  CME 
bilateral  X-M  program,  participating 
clearing  firms  will  be  able  to  cross- 
margin  certain  ICC-cleared  stock  index 
futures  and  options  on  those  futures 
with  certain  CME-cleared  stock  index 
hitures  and  options  on  those  futures." 
Under  the  OCC/ICC/CME  trilateral 
program,  participating  clearing  firms 
will  be  able  to  cross-margin  certain 
OCC-cleared  stock  index  options. 
certain  ICC-cleared  stock  index  futures 
and  options  on  those  futures,  and 
certain  CME-cleared  stock  index  futures 
and  options  on  those  futures^  .Ml  three 
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*  Letter  from  }ean  M.  Cawley .  OCC.  to  lerry  W. 
Caipento',  Branch  Chief.  Division.  Commission 
(May  10.  1993). 

»  Letter  from  lean  M  Cawley.  OCC.  to  leny  W 
Carpeolsr.  Branch  Chief.  Division.  Coaunission 
(June  14.  1993). 

'  Under  the  proposal,  the  nirrent  OCC/CME 
biUteral  X-M  program  will  be  phased  out  in  favor 
of  the  trilateriii  pr-igr«m.  Both  OCC  snd  KX  have 
filed  propci*»i»  ■<    •■wifructure  the  ex.st.ng  CXX/ICC 
X-M  program  m<o  a  program  modeled  after  the 
OCC/CME  bilateral  X-M  program.  (File  Nos  SR- 
OCC-93-07  and  SR-iCC-93-04)  Until  approval  of 
such  proposals  is  granted,  the  OCC/ICC  program 
will  continue  to  operate  as  a  program  distinct  from 
the  trilateral  program.  Conversation  between  [ames 
C.  Yong.  Vice  President  and  Deputy  General 
Counsel.  OCC,  and  lerry  W.  Caipeotar.  Branch 
Chief.  Division,  Commission  (March  5.  1993). 
Currently,  three  Clearing  Members  participate  in 
the  OCC/ICC  X-M  program,  one  of  wh:ch  is 
expected  to  transfer  into  the  trilat.tral  pr')«ram 
when  it  become*  operational.  Letter  froin  lean  M 
Cawley.  OCC.  to  Iwry  W.  Carpenter.  Branch  Chief. 
Divittoo.  Commission  (June  19. 1993). 

'  For  a  discussion  of  contracts  eligible  for  this  X- 
M  program,  see  in/ro  note  9. 

'  For  a  discussion  of  contracts  eligible  for  this  X- 
M  program,  see  infra  note  9. 

'Contracts  eligible  for  the  X-M  programs  are:  II ) 
OCC-cleared  put  and  call  options  on  the  Standard 
ft  Poors  C'SftP")  500  Index,  S*P  1 00  Index.  Maior 
Market  Index.  New  York  Stock  Ex:  hange  CNYSE"! 
Composite  Index.  Financial  News  Composite  Ind.>.i 
Institutional  Index.  Financial  Time*  100  Index.  S4F 
MidCap  400  Index.  Russell  2000  Index.  Value  Line 
Index,  and  Wilshire  Small  Cap  Index;  (2)  ICC- 


X-M  programs  include  positions  carried 
in  proprietary  accounts  and  positions 
carriea  by  participating  Clearing 
Members  for  market  professionals  in 
non-proprietary  accounts  '° 

The  X-M  programs  between  ICC  and 
CME  and  among  OCC.  ICC,  and  CME 
will  operate  in  basically  the  same  way 
as  the  existing  OCDCME  program.'' 
Thus,  the  Agreement  governing  these 
programs  is  based  on  the  existing 
Amended  and  Restated  Cross-Margining 


ci-iared  NYSE  Cfimposite  Index  hiturei  and  put  and 
c&i'i  -options  on  NYSE  Composite  Index  futures:  and 
( 3   CM£<leared  SAP  MO  futures,  put  and  call 
options  on  SAP  500  fuhjros.  Financial  Timss  100 
Index  f-jturoj.  put  and  call  options  on  Financial 
1  ..Ties  liX)  Ind«x  futurfls.  SAP  MidCap  400  futunM. 
p\i'  and  call  option*  on  SAP  MidCap  400  future*. 
and  Rj»»flil  2000  Index  future*  and  put  an.-!  cail 
optiotu  on  Ru«*ell  2000  Index  futures 

Eligible  contracts  fail  into  three  product  group*. 
Those  product  groups  consnt  of  broadtidsed 
indaxBS,  small  cap  inaexes  and  tHe  Financial 
Times  100  Index  TTie  broad-hasod  product  sroup 
m.^ludes  op'ions,  futures,  and  opticas  on  futures 
where  the  upd»rlving  instrumen;  u  the  SAP  100 
Index,  SAP  500  Index,  Maior  Market  Index.  New 
York  Stock  Exchange  CciOiposiie  Index.  Finanoa! 
N"wj  Coipposite  Index,  and  Institutional  Index, 
The  jcnHli  wp  product  group  include*  optioas. 
fumrBs  and  option.?  on  futures  where  the 
underlviriji  uistrumenl  is  the  SAP  MidCjip  400 
Index.  Russell  2(K)0  Index.  Value  Line  Index,  and 
Wilshire  Small  Cap  Index  Options,  hiturws,  and 
options  on  hiture*  wnere  tne  undnrlving  instrument 
i*  the  Financial  Time*  100  Index  are  in  a  product 
group  bv  themselve*  Within  ^rh  product  group, 
each  index  will  constitute  an  irriividual  class 
group.  Let'er  from  lean  M  Cawii?v  'X  L,  to  ,itrry 
W  Cjjpenter  Hranch  Chief.  Division.  Commission 
:june  19,  19931 

Clnlv  ccr.Tsrts  wnthm  the  lame  product  group 
may  be  (Toismargined  against  each  o'jiflr. 
Telephone  conversation  between  'ames  C.  Yong, 
Vice  ^fresidenl  and  Depiitv  General  Couiisel.  LXX, 
an:l  Jerry  w  Carpenter.  Branch  Chief.  Division. 
C-tjmmiSSion  ijune  16.  l-)**!). 

"^  Market  professionals  include  (1 )  market- 
makers,  specialists,  and  register>Hi  traders  as 
dfif!ne<l  m  (X:t:  rules  (2)  floor  tradnrs  and  off-floor 
rraders  as  defined  in  ICXJ  niles.  ar.d  |3)  CME 
member!  or  firm.*  owning  CME  memberships  tc  lh« 
ejdenl  inev  are  trading  for  their  own  accounts  and 
not  for  iht*  accounts  of  others, 

"  Under  the  OCOCME  ammgemenl.  OCC  and 
CME  affeclivMly  share  control  of  Cieari.ig  Member 
options  and  futures  positions  CXX;  mAinlaiiis 
control  of  rxX-clearod  options  wHich  are  neid  in 
a  special  X-M  account,  and  CME  mainlaias  control 
of  CME  rlnar»d  h; tares  and  options  en  futures, 
which  disc  are  held  in  a  special  X-M  account. 
Clearing  Memtiers  electing  to  participate  in  the  X- 
M  irrangement  must  grant  CXX  and  CME  cross- 
liens  on  options  positions  maintained  a!  OCC  and 
on  hitures  positions  maintaine-i  at  CME.  Fundi 
paid  bv  Cleanng  Memtjers  or  ger:>^ral9d  by 
liquidating  fKJSitions  are  maintained  in  a  loir.t  OCC/ 
CME  bani  account  OC.C  and  CME  exctiange 
positi'.n  data  and  coordinate  coliectur.  of  margin 
Uep,nsits  on  those  positions  and  share  any  losses 
resuliiQg  from  position  liquidations 

For  a  more  detailed  description  Jl  'Jie  OCXJ'CME 
cross-margining  program   refer  tc  •>ecunties 
Exchange  Ac'  Release  Sos  29991.    November  26. 
19911.  5b  FR  61458  '?iie  No   SR-^:X,:C--*>-n  .order 
approving  (X^CCME  non-prnpn-Ldf.    market 
prcfessionai  CToss-margining,  ana  '"'2^ 
iseptember26   '<W9i,  54  "^R  4!  .^S   fipNo   SR- 
(XX>-8<»-0li  (order  approving  OCC; CME 
proprietary  cross-margining) 
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Agreement  bei  ahh/i  OCC  and  CME 
("OCDCMi,  Amt+i/a-^d  Agreement";  bu' 
with  modificatiuns  as  necessan'  to 
accommodate  the  ICC/CME  bilateral  and 
the  OCCyiCC/CME  trilateral  programs. 
Several  of  the  more  significant 
differences  between  the  Agreement  and 
the  OCOCME  Amended  Agreement  are 
discussed  below  as  are  corresponding 
amendments  to  OCC's  and  ICC's  bv-iaws 
and  mies, ■'- 

B  Significant  Differences  between 
Agreements 

Section  1  of  the  Agreement  adds 

certain  definitions  and  modifies  others 
to  conform  them  to  the  proposed 
programs.  The  Agreement  defines  a 
'  Carrymg  Clearing  Organization'  as  any 
clearing  organization  that  carries  one  of 
a  particular  set  of  X-M  Accourits^^  The 
term  reflects  that  under  the  Agreement, 
a  set  of  X-M  Accounts  might  be  carried 
either  by  all  three  or  by  only  two 
clearing  oruanizations.  The  term  "Joint 
Clearing  MemDer"  refers  to  a  Clearing 
Member  that  is  a  member  of  each 
CarT>'ing  Clearing  Organization,  The 
term  "Affiliaied  Clearing  Members" 
refers  to  two  Clearing  Members  that  are 
Affiliates  of  one  another  where  each  one 
is  a  Clearing  Member  of  at  least  one 
Carrying  Clearing  Organization  and 
where  between  them  they  have  at  least 
one  Clearing  Membership  at  each 
earning  Clearing  Organization.  The 
definition  of  ■Affiliate"  has  been 
revised  to  focus  on  the  relationship 
between  the  .Affiliates  rather  than  on  the 
status  of  an  account  carried  by  one 
Affiliate  for  the  omer  as  was  the  focus 
in  the  OCC'  CME  A.nended 
Agreement,'* 


"Corresponding  amendments  also  were  made  to 
the  various  agreements  describing  the  rights  and 
respon5ibiiii;»5  oi  Clearing  Members  with  regard  to 
their  participation  :n  tne  X-M  programs. 

''The  term  '  set    nas  been  substituted  for  the 
term  "pair"  when  speaungof  X-M  Accounts  to 
accommodate  both  trilateral  and  bilateral  X-M 
programs. 

"The  definition  of  Affiliate  set  forth  in  the  OCC/ 
CME  Amended  .Aareemenl  states  that  each  entity 
rr.ust  b«i  a  person  whose  account  with  the  other 
entiiv  would  no?  ox  'ne  account  of  a  customer.  This 
deHnilion  ongiriai'v  was  adopted  in  the  context  of 
proprietary  cross-margining  and  was  intended  to 
ensure  that  the  commingling  of  funds  beneficially 
owned  by  each  of  tne  pair  of  Affiliates  in  a 
propnelarv  X-M  account  was  consistent  with 
tommijsion  «nci  Commodity  Futures  Tradin, 
Commission  I  CFTC")  rules  and  rejjulations 
HnwevM  there  is  no  legal  necessity  for  this 
definition  tc  focus  on  the  status  of  an  account  [i.e., 
proprietary  or  oistomerl  carried  by  one  Affiliate  for 
the  other  Therefor?,  to  eliminate  confusion,  tne 
new  definition  of  Affiliate  is  based  on  the 
relationship  of  the  entities  (.  e  ,  conlri.l  of  one  entity 
over  the  other  e.  the  entities  being  under  common 
control)  Letter  '-.m  iames  C,  Yong,  Vice  President 
and  Deputy  Gfmoro;  Coimsel,  OCC,  to  Jonathan 
K^llman  A!<sociate  Director,  Division,  Commission 
(July  7,  1992). 


Section  2  tjf  the  Agreement  provides 
that,  subiect  u.  the  approval  of  the 
Carrying  Clearing  Organization,  each 
Joint  Clearing  Merijt-er  and  pair  of 
Affiliated  Clearing  M*  r.bersmay 
establish  one  set    •  F-  prietary  X-M 
Accounts  and  one  set  of  Non- 
Proprietar>'  X-M  Accounts.  Each  set  of 
X-M  Accounts  may  consist  of  either  two 
accounts  or  three  accounts."  As 
security  for  obligations  of  Joint  Clearing 
Members  or  pairs  of  Affiliated  Clearing 
Members  to  the  Carrying  Clearing 
Organizations,  account  agreements  will 
continue  to  allow  Carrying  Clearing 
Organizations  to  have  liens  on  and 
security  interests  in  all  positions  in  X- 
M  Accounts,  all  margin  held  in  respect 
thereof,  and  all  proceeds  of  any  of  the 
foregoing;'"  As  with  the  existing  OCC/ 
CME  X-M  program,  security  interests  in 
or  liens  on  positions  in  Non-Proprietary 
X-M  Accounts,  however,  secure  only 
obligations  arising  from  such  accoimts. 

Section  2  also  provides  that  each  Joint 
Clearing  Member  or  pair  of  Affiliated 
Clearing  Members  must  designate  one  of 
its  Carrying  Clearing  Organizations  as 
its  Designated  Clearing  Organization 
("DCO").!'  Paragraph  (b)  of  Section  2 
also  provides  that  in  the  case  of 
Affiliated  Clearing  Members,  one 
Clearing  Member,  which  is  a  Clearing 
Member  of  the  DCO,  shall  be  appointed 
by  the  other  Clearing  Member  to  act  as 
the  agent  for  purposes  of  interacting 
with  the  DCO.  This  amendment  is 
intended  to  facilitate  participation  in 
the  X-M  programs  by  Affiliated  Clearing 
Members. 

Section  3  of  the  Agreement  provides 
for  Clearing  Members  to  designate  either 
set  of  X-M  Accounts  {i.e.,  proprietary  or 
non-proprietary)  or  both  as  X-M  Pledge 
Accounts. *8  As  with  the  OCC/CME 


' '  Each  set  of  X-M  Accounts,  proprietary  or  non- 
proprietary, will  consist  of  either  (1)  a  X-M 
Account  at  CME  and  a  X-M  Account  at  either  OCC 
or  ICC  or  (2)  a  X-M  Account  at  CME,  OCC.  and  ICC. 

'"OCC  Rule  701  has  been  amended  to  provide 
that  as  security  for  the  obligations  of  a  Clearing 
Member,  OCC  and  the  Carrying  Commodity 
Clearing  Organization  ("CCO").  rather  than  the 
Participating  CCO,  jointly  will  have  a  lien  on  and 
security  interest  in:  (1)  All  contracts  purchased  or 
carried  in  any  set  of  X-M  accounts:  (2J  all  cash, 
securili.w,  and  property  deposited  or  held  in  respect 
thereof;  and  (3)  all  proceeds  of  any  of  the  foregoing. 
With  regard  to  Proprietary  X-M  Accounts,  this  lien 
or  security  interest  will  apply  to  all  obligations  of 
a  Clearing  Member  to  OCC  and  the  Carrying  CCO, 
regardles.'i  of  whether  the  obligations  arose  from  the 
X-M  Accounts. 

' '  For  operational  purposes,  OCC  is  the  DCO  for 
all  Clearing  Members.  Telephone  conversation 
berween  James  C.  Yong,  Vice  President  and  Deputy 
General  Counsel,  OCC.  and  Jerry  W.  Carpenter. 
Branch  Chief,  and  Richard  C.  Strasser,  Attorney, 
Division.  Commission  (March  2,  1993c  Designation 
of  the  DCO  is  provided  for  by  new  ICC  Rule  516. 

"*X-M  Pledge  Accounts  are  those  that  a  Clearing 
Member  has  granted  a  security  interest  in  to  a  l>ank 


Amended  Agreement,  Section  3 
contains  language  stating  that  no  X-M 
Pledge  Account  may  be  established 
until  all  necessary  regulatory  approval 
is  obtained. 

Section  5  provides  that  the  Carrying 
Clearing  Organizations  jointly  will 
determine  the  margin  requirement  for 
each  set  of  X-M  Accounts  carried  by 
them  '•  but  that  any  Carrying  Clearing 
Organization  may  elect  to  use  the 
margin  system  of  another  Carrying 
Clearing  Organization  for  purposes  of 
calculating  margin."  An  oral  agreement 
between  two  Carrying  Clearing 
Organizations  to  use  the  margin  system 
of  one  of  the  two  must  be  made  over  a 
recorded  telephone  line  and  promptly 
confirmed  in  writing.  This  provision  is 
intended  to  protect  the  parties  to  the 
oral  agreement. 

Section  6  of  the  Agreement  sets  forth 
that  cash,  U.S.  Treasury  Securities, 
letters  of  credit,  and  certain  common 
stock  are  acceptable  forms  of  initial 
margin.^'  While  the  forms  of  initial 
margin  are  unchanged  from  the  OCC/ 
CME  program,  the  Agreement  states  that 
deposits  of  certain  common  stock  will 
be  valued  at  70%  of  current  market 
value  or  at  such  lesser  percentage  as 
required  by  the  Commission  and 
CFTC." 

Section  7  describes  the  daily 
settlement  procedures  for  sets  of  X-M 
Accounts  in  the  bilateral  and  trilateral 
programs. ^^  The  Agreement  differs  from 
the  OCC/CME  Amended  Agreement  in 


as  security  for  loans  extended  by  the  l>ank  to  that 
Clearing  Member. 

<'^New  ICC  Rule  517  states  that  the  amount  of 
margin  shall  he  determined  by  ICC  and  the  Carrying 
Clearing  Organization(s)  in  accordance  with  the 
applicable  X-M  agreement  and  sets  forth  ICC's 
authority  to  require  the  deposit  of  additional 
margin. 

^"OCC,  ICC,  and  CME  have  agreed  that  OCC,  aa 
the  DCO  for  all  participating  Clearing  Members, 
will  calculate  all  margin  requirements  under  the  X- 
M  programs. 

'''  New  ICC  Rule  518  describes  the  acceptable 
forms  of  margin  for  the  X-M  program. 

'^Currently,  common  stock  which  meets  the 
margin  eligibility  requirements  of  OCC  Rule  604(d) 
and  IS  deposited  as  margin  with  OCC  is  valued  at 
50%  of  current  market  value  OCC  has  filed  a 
proposed  rule  change  with  the  Commission 
whereby  eligible  common  slock  could  be  valued  at 
70%  of  current  market  value.  Refer  to  Securities 
Exchange  Act  Release  No.  31169  (September  10, 
1992),  57  PR  43041  (notice  of  proposed  rale  change 
relating  lo  valuation  rate  of  securities  deposited  as 
margin).  Until  the  Commission  approves  that 
proposal,  common  stock  deposited  as  margin  will 
be  valued  at  no  more  than  50%  of  current  market 
value. 

*'  New  ICC  Rule  519  describes  the  daily 
settlement  procedures  for  the  X-M  program.  To 
facilitate  the  settlement  process.  ICC  has  designated 
OCC  as  its  agent  for  purposes  of  receiving  and 
approving  or  disapproving  settlement  instructions. 
ICC  must  give  reasonable  advance  wntlan  notice  to 
OCC  and  CME  if  it  decides  to  revciLO  such 
designation. 
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its  descrption  of  Lhe  procedures  OCC 
will  follow  for  issuing  sotllement 
instructions  to  a  X-Nl  Cieanng  Bank  and 
m  Its  inciusion  of  procedur«s  ICC  will 
follow  .n  iss'Jin»-  s'i';h  instructions  !n 
addition  under  the  ^greerp«r.;  a 
ciaaring  organization  s  issuance  of  an 
instrucrion  to  a  X-M  Clearing  Bank  not 
to  procetKi  wnh  a  settie.^ent  instruction 
w,!i  conititute  t  ta.l'^-e  •  )  ptTiorm  a 
matena.  obiigat.on  w:e™  '::e  clearing 
or\;anization  is  not  a  Carrying  Gearing 
O-Kanization  with  respect  to  tiie 
particular  X-M  Accounts  for  which 
such  instruction  was  issued.**  Section 
7())  provides  that  non-proprietary  cash 
bettiement  funds  will  not  be  paid  to  a 
CiHanng  V'-^niber  until  the  Clearing 
Merrber  has  completed  all  of  its  other 
spttiement  obligations  with  respect  to  all 
other  non-proprietarv  accounts  carried 
for  it  at  the  Carrving  Clearing 
Organizations  Moreover,  no  proprietary 
cash  settlement  funds  will  be  paid  to  a 
Clearing  member  until  that  Clearing 
Member  has  completed  all  of  its  other 
s,;t-lement  obligations  with  the  Carrying 
Clearing  Organizations. 

Section  8  describes  procedures  for  the 
close-out  of  X-M  Accounts.*'  .Although 
miany  basic  prc<;edur«=s  to  be  followed 
by  tl-e  Carrying  Clearing  Organizations 
m  liquidating  the  X-M  Accounts  remain 
the  sd.me  as  ihose  described  in  the  OCC/ 
CME  Amended  Agreement,  there  are 
"ertain  important  Qifferences  between 
the  two  agreements  regarding  allowable 
r»»mbursements  from  the  non- 
proprietary liquidating  settlement 
account  and  allocation  of  surpluses  or 
losses  among  the  three  clearing 
organizations. 

First,  a  provision  has  been  added  to 
section  8{d)  of  the  Agreement  which 
provides  that  funds  held  in  the  Non- 
proprietary Liquidating  Account  may  be 
used  to  reimburse  the  Proprietary 
Liquidating  Account  to  the  extent  that 
proceeds  from  any  Proprietarj'  X-M 
Account  were  used,  as  provided  for  in 
Section  8(b)  of  the  Agreement,  to  offset 
a  liquidating  deficit  in  any  Non- 
Proprietary  X-M  Account. 

Second,  Section  8(d)  of  the  Agreement 
was  revised  to  provide  that  (1)  CME  will 
be  entitled  to  receive  or  retain  50%  of 
the  surplus  and  eithe^  OCC  or  ICC 


(whichever  is  the  Carr\ing  Clearing 
Organization)  will  be  entitled  to  the 
remaining  50%  of  the  surplus  or  (2) 
CME  will  be  entitled  to  receive  or  retain 
50%  of  the  surplus  and  OCC  and  ICC  (if 
both  are  Carrying  Clearing^ 
Organizations)  will  be  entitled  to  the 
remaining  50%  of  the  surplus  as  OCC 
and  ICC  may  agree  in  wriung  among 
themselves  for  application  against  any 
"other  losses."  *"  Any  surplus  retained 
by  or  returned  to  CME  and  OCC  and/or 
ICC  shall  not  exceed  their  respective 
other  losses  from  the  defaulting  Clearing 
Member. 

Third,  Section  8  has  been  revised  to 
clarify  that  in  the  event  that  the 
liquidation  of  a  defaulting  Clearing 
Member  results  in  a  shcrlfall,  CME  will 
bear  50%  of  the  shortfall  while  OCC  and 
ICC  will  bear  the  remaining  50%  as 
allocated  between  themselves  by 
agreement.*'  If  either  OCC  or  ICC  is  not 
a  Carrying  Clearing  Organization  with 
respect  to  the  defaulting  Clearing 
Member,  however,  that  entity  will  not 
be  required  to  contribute  to  eliminate 
the  shortfall."  Section  8(f)  has  been 
amended  to  make  explicit  that  each 
clearing  organization  in  accordance 
with  its  rules  will  apply  its  clearing  or 
guarantee  fund  and  exercise  any  nghts 
to  make  additional  assessments  against 
Clearing  Members  to  the  extent 
necessary  to  meet  its  obligations  to  the 
other  clearing  organizations  with 
respect  to  shortfalls.  New  paragraph  (i) 
requires  the  clearing  organizations  to 
review  annually  formulas  for  allocating 
surpluses  and  losses. 

SiBCtion  10  has  been  revised  to  clarify 
the  right  of  an  indemnitor  to  control  any 
legal  defenses  available  to  it  and  any  of 
the  indemnified  parties.  Section  10  in 
the  Agreement  differs  from  section  10  of 
the  OCC/CME  Amended  Agreement  in 


UMI 


"  5«»  AgT'^nn'n'  lection  7(b).  For  instance,  II 
ICC.  wniu-  W33  not  Lhe  Carrying  Qeanng 
OT'ianization  with  regard  to  a  particular  5«t  of  X- 
M  Account'  nonetheleM  were  to  direc*.  ihe  X-M 
CladT.r.ii  3<ini  not  lo  oroceed  with  an  instruction 
mvoivKTjj  h.-»  accounu.  then  ICC  would  have 
failed  to  ?«rtQrm  a  cntiierial  obligatiao  under  the 
Agreenan'  \r.'^  wou.d  be  liable  to  the  other  clearing 
7n;dniutior.s  tor  any  loas,  coet,  or  eocpeoM  th«y 
laciuToti  i3  »  '^ult  of  ICC's  action. 

"  .Sew  ICC  Rule  520  discu$»<»«  procedures  for 
ciosing  out  the  X-M  accounts  of  de&ulting  Clearing 
Members 


>'  Section  8(d)  of  the  OCC/CMi:  Amended 
Agreement  provide*  for  both  CXDC  and  CME  lo 
receive  up  lo  50%  of  the  surplus  in  a  Proprietary 
Liquidating  Account  to  be  applied  against  any 
losses  whatsoever  reaulting  from  defaults  in  other 
obligations  of  a  defaulting  Clearing  Member. 

OCC  and  !CC  will  allocate  their  share  of  any  such 
surplus  between  themselves  on  a  proportional  basis 
based  on  each  one's  percentage  of  the  total  number 
of  contracts  in  the  X-M  Account.  File  Nos  SR- 
OCC-92-28,  nn.  8  »  9  and  SR-ICC-92-05.  nn  9  k 
10. 

*'OCC  Rule  70r(b)  wraa  amended  to  reflect  that 
any  shortfall  resulting  from  the  liquidation  of  sets 
of  X-M  Accounts  would  be  allocated  between  or 
among  OCC  and  the  Participating  CCOs  in 
accordance  with  the  applicable  Participating  CCO 
Agreement  For  a  discussion  of  the  Participating 
CCO  Agreement,  refer  to  OCC  By-Laws  Article  VI. 
S24 

'•If  both  OCC  and  I(X  are  Carrying  Clearing 
Organizations,  they  will  allocate  their  share  of  any 
such  shortfall  txtween  themselves  on  a 
proportional  basis  based  on  each  one's  percentage 
of  the  total  number  of  contracts  in  the  X-M 
Account. 


that  it  provides  that  an  indemnitor  will 
pay  for  one  separate  firm  of  attorneys  for 
each  indemnified  party  where  the 
indemnified  parties  ar»'  two  clearing 
organizations  and  tne  legal  defenses 
available  to  one  are  different  from  or  in 
addition  to  those  available  to  the  other, 

A  new  paragraph  (c)  nas  been  added 
to  the  terminatiun  provisions  of  section 
12  of  the  Agreement.  Under  that 
paragraph,  if  either  OCC  or  ICC 
establishes  a  termination  dnte,  then  the 
Agreement  and  .X-M  program  shall 
remain  in  effect  as  to  the  non- 
terminating  parties.  This  provision  is 
intended  to  ei.m.inate  the  need  for  non- 
terminating  clearing  organizations  to 
execute  a  new  X-M  ag'"eeement. 

Subparagraph  (vi)  of  section  14(a) 
reflects  that  a  clearing  organization  must 
notify  the  others  of  a  disciplinary  action 
taken  by  such  clearing  organisation's 
governing  body,  or  committee  or 
subcomimittee  thereof,  against  a  Clearing 
Member  unless  the  disciplinary  action 
involves  an  appeal  from  an 
administrative  fine.  A  new  paragraph  (c) 
has  been  added  to  rene<:t  (he  agreement 
of  OCC,  ICC,  and  CME  to  inform  one 
another  on  a  monthly  basis  of  the  total 
size  and  aggregate  amount  of  required 
contributions  to  its  clearing  or  guarantee 
fund  This  paragraph  expands  the  scope 
of  information  available  *o  the  clearing 
organizations  regarding  the  ability  of 
each  to  meet  its  obligations  under 
section  8  (Suspension  a."d  Liquidation 
of  Clearing  Member)  ot  the  X-M 
Agr^^ement. 

II.  Discussion 

The  Commission  believes  that  OCC's 
and  ICC's  proposals  are  consistent  with 
the  Act  and  in  particular  with  Section 
17A  thereunder.^*  As  discussed  below, 
the  proposal  will  facii'iate  the 
development  of  linlced  or  coordinated 
clearing  facilities  for  intermaricet 
positions,  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  appears  to 
be  designed  to  safeguard  securities  and 
funds. ^° 


"ISU.S.C.  78q-l  (1983). 

■"'For  example.  Section  l^.A^blfJltF)  provides, 
among  other  u'lings  l.hij! 'he  rviles  ifa ':lf»inng 
agency  mii.<i!  be  designed  lo  remove  .rr.pediments  lo 
and  perfect  the  mechanism  :t  a  national  system  for 
the  prompi  and  accurate  '.leciran'-e  and  lettlomenl 
of  securities  tiansact.-ons  and  ic  assure  the 
safeguarding  of  funds  and  sec'inties  whirh  are  in 
the  custody  or  con'ro!  of  the  i:i«annK  aiisnry  or  for 
which  it  is  responsible   15  U.S.C.  78q-lt'b)(3KF) 
(1988), 

See  also  Section  l-A(a)(2)|A!fi.).  15  I'  S  C,  78q- 
l(a)(2)(AKii)  (1990)  Conf?res«  added  this  section  to 
the  Act  by  enacting  the  Market  Refonn  Act  of  1990 
Pub,  L.  No,  101-432  KM  Sla'  963  (1990),  This 
section  directs  the  CommissH-m  fc  use  'ts  authority 
under  the  Act  'to  facilitate  ;he  estabiishmeni  of 
linked  or  coordiiiated  facilities  for  clearance  and 


margin  reqi 
.Members  rr 
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As  w'lh  other  X-M  arrar.gerupnts,  the 
current  pr.jpcsa!  i'nks  and  coordinates 
the  various  rJearance  and  settlement 
facilities  of  OCC.  ICC.  a^id  CME  throuj^h 
shared  mer.agement  of  risks  associated 
wiih  the  Ci«enng  Members'  intermarket 
portfolios  and  through  information 
sharing  regarding  the  F.nar.;,  al  health  of 
participating  joint  and  affiUaind 
members. ^^  This  arrangement  \s  a 
significant  improverrient  over  the  past 
practice  where  i.idvdual  clearing 
organizations  werf  -i-cuired 
independently  to  manage  the  risk  of 
separate  components  of  a  Clearing 
Member's  portfoiio  of  options  and 
futures  positions.  Thus,  cross-margining 
p^ j^rams  such  as  those  proposed  here, 
.'3c;Iiiate  the  establishment  cf  linked  or 
coordinated  facilities  fur  clearance  and 
settlement  of  transactions  in  securities 
options,  futures,  and  options  on  futures 
in  furtherance  of  the  goals  of  section 
17A(a)(2){A)(ii)oftheAct.« 

Moreover  since  it  granted  approval  of 
the  first  X-M  program  in  1988,^^  the 
Commission  repeatedly  has  found  that 
X-M  programs  are  consistent  with 
clearing  agency  responsibilities  under 
Section  17A  of  the  Act.  As  the 
Commission  previously  noted,  X-M 
programs  ammg  other  things,  tend  to 
enhance  Clearing  Member  and  systemic 
liquidity  both  in  times  of  normal  trading 
and  in  times  of  stress.'*  Under  routine 
trading.  Clearing  Members  who 
participate  in  a  X-M  nrcgram  have 
lower  initial  margin  deposits.  Reduced 
margin  requi laments  help  Clearing 
Me.nibers  manage  their  cash  flow  by 
iCireasing  available  cash  to  be  used  for 


settlement  of  trazuactioivs  in  securities,  securities 
options,  contracts  of  sale  for  future  delivery  and 
options  thereon,  anri  commodity  options."  For  a 
detailed  discussion  of  the  progreu  toward 
coordination  or  linkage  in  Ihe  aatioDal  clearance 
and  ssttl«nent  system,  refer  to  Commission,  Report 
on  Progress  Toward  Establishing  Linked  oi 
Coordinated  Facilities  for  Clearance  and  Settlement 
of  Tranjactions  in  Securities,  Options,  and  Futures 
March  5.  1993). 

'■■  .^ppnximale;v  'iS  of  OCC  s  1*2  clearing 
■.r.prritieii  arp  regisl8r«d  both  is  broker -daalen  and 
AS  hitures  cosi mission  merchants.  Telephone 
;  -'vorsa:ior,s  between  'Mr,  M.  Cawley,  OCC.  and 
'err>  W  Carp*?n!eT  Branch  Chief,  Division. 
Comir.issijn  (Jiini'  ;8,  :'*J3). 

'':i  use  79q-l(a)(2)(A;(ii)(1990) 

'-  Sacuri'aes  Exchange  Act  Release  No.  26153 
lOctcber  3,  198c.,  50  FK  39567  (approving  non- 
proprietaiT  X-iv'  program  between  CCC  ard  ICQ. 

'*$*»  eg  ,  Seci.-  lifls  Ejich.^sf  Acl  Reioase  No*. 
304  ;  .1  (rebpja-',  26,  1 99.:  ■   5"  i-  R  7aao  lordcr 
aprro-'iPg  CX^C.Xir.ia,-:  Citv  tiinui  of  Tradw 
Ci^a'ing  Corporation  X-M  program  f';r  proprietary' 
pr.Sil.Jiia).  2999;    November  if,    ;Q9'.  ,  "-o  PR  614'5fl 
-•Je:  approving  expansion  of  CX~L-GME  X-M 
prc^'-Hzn  tc  mciuae  petitions  held  for  market 
^TotV.s.onBls:   liMc  'October  31, 1991).  56  FR 
S^FPO  radaT  iTiDTC\nag  OCC'Board  of  Trade 
r;!8<iniiji  Corporalion  X-M  pro^ran.  for  proprietary 
i-Di^'ions)  2729t    September  26,  1989).  54  FR 
1!  -.9^  (order  anrroving  OCC/CME  X-M  program  for 
proprietary  positioris). 


other  purposes.  In  times  of  market  stress 
and  high  volatility,  lower  initial  margin 
requirements  could  prove  crucial  in 
maintaining  the  liquidity  of  Clearing 
Members  and  thus  would  enhance 
Uquidity  in  the  market  as  a  whole. ^'  By 
enhancing  market  liquidity,  X-M 
arrangements  remove  impediments  to 
and  help  perfect  the  mecnanism  af  a 
national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.*^ 

In  addition,  the  Commission 
consistently  has  indicated  that  by 
reducing  the  levels  of  initial  margin  to 
renect  more  accurately  a  Clearing 
Member's  portfolio  risk,  X-M 
arrangements  enhance  Clearing  Member 
liquidity  and  thereby  reduce  the  risk 
that  Clearing  Members  will  become 
insolvent  in  times  of  extreme  market 
stress.  Enhancing  Clearing  Member 
liquidity  thus  promotes  the  safety  of  the 
entire  clearance  and  settlement  system 
by  increasing  the  liquidity  of  individual 
participants  and  thereby  decreasing  the 
threat  of  a  ripple  effect  of  insolvencies 
caused  by  the  demise  of  a  major  market 
participant. 

The  bilateral  programs  and  the 
trilateral  program  of  this  fihng  are  based 
on  the  C)CC/C:ME  model,  which 
embodies  the  concept  of  equal  control 
and  interest  in  assets  held  in  X-M 
accounts,  and  the  programs  retain 
virtually  all  of  the  important  safety 
provisions  of  the  OCQ'CME  program.  As 
with  the  OCC/CME  X-M  program,  the 
Commission  beheves  that  the  X-M 
programs  proposed  here  are  consistent 
with  clearing  agencies'  .statutory 
requirements  to  assure  the  safeguarding 
of  funds  and  securities  which  are  in 
their  custody  or  control  or  for  which 
they  are  responsible. 

As  participation  in  the  X-M  programs 
grows,  so  will  the  benefits  enjoyed  by 
participating  organizations  and  Clearing 
Members.  Participation  in  X-M 
arrangements  has  expanded 
considerably  since  the  first  fiacility  was 
activated  in  1988.  In  addition  to  the 
OCC/ICC  and  OCC/CME  programs,  three 
other  X-M  arrangements  have  been 
approved,  and  fifteen  Clearing  Members 


"Securities  Exchange  Act  Release  No.  19991 
(November  26.  1 99: ),  56  FR  61458. 

'•  Id.  Shortly  after  the  1987  market  break,  then 
Treasury  Secretary  Nicholas  F.  Brady  referred  to  the 
clearance  and  settlement  system  as  the  weakest  link 
in  \he  nation's  financial  system  and  noted  that 
improvements  to  the  clearance  and  settlement 
system,  such  as  those  provided  by  X-M 
arrangemenU,  would  "help  ensure  thai  a  securities 
market  failure  does  not  become  a  credit  market 
faiiiue."  The  Market  Reform  Act  of  1989:  Joint 
Hearings  on  S.  648  before  the  Subcomm.  on 
Securities  and  the  Senate  Comm.  on  Banking. 
Housing  and  Urban  Aibirs.  lOlst  Cong.,  1st  Sess. 
225  (Oct.  26. 1989]  (sUtement  of  Nicholas  F  Brady. 
Secretary  of  the  Treasury). 


currently  are  participating  in  one  or 
more  of  these  programs.'^  As  with  the 
current  proposal,  these  three  X-M 
programs  are  modeled  after  the  OCC/ 
CME  X-M  arrangement.  Those 
arrangements  that  are  actively 
operating**  have  been  very  successful 
in  reducing  litjuidity  demands  on 
Clearing  Members.  For  instance,  in  1992 
firms  part.icipating  in  the  OCC/CME  and 
OCC/ICC  programs  were  required  to 
deposit  50%  less  margin  than  they 
would  have  been  required  to  deposit 
without  cross-margining  for  their 
eligible  positions.**  Implementation  of 
the  ICC/CME  bilateral  and  OCC/ICC/ 
CME  trilateral  programs  will  make  more 
contracts  eligible  for  cross-margining 
and  will  expand  the  field  of  available 
hedge  positions,  which  should 
encourage  wider  participation  in  cross- 
margining. 

Moreover,  because  the  establishment 
of  the  ICC/CME  and  OCC/ICC/CME    X- 
M  programs  will  allow  Clearing 
Members  to  cross-margin  ICC-cleared 
contracts  with  CME-cleared  contracts, 
the  amount  of  margin  deposited  with 
clearing  organizations  on  the  futures 
side  should  decrease  appreciably.  In 
addition,  participating  Clearing 
Members  generally  will  benefit  through 
lower  administrative  costs. *°  Currently, 
the  clearing  organizations  must 
maintain  X-M  accounts  with  multiple 
clearing  banks.  By  extending  cross- 
margining  on  both  a  bilateral  basis  and 


''The  Commission  and  the  CFTC  have  approved 
X-M  arrangements  between  OCC  and  the  Board  of 
Trade  Clearing  Corporation  ("BOTCC").  the  clearing 
facility  for  the  Chicago  Board  of  Trade  (Securities 
and  Exchange  Act  Release  No.  29888  (October  31. 
1991),  56  FR  56680;  by  letter  dated  October  31. 
1991 ,  CFTC  staff  advised  BOTCC  that  is  proposal 
could  be  made  effective  immediately  without  prior 
CFTC  approval);  between  OCC  and  the  Kansas  City 
Board  of  Trade  Clearing  Corporation  CKCBOTCC"), 
the  clearing  facility  for  the  iCansas  City  Board  of 
Trade  ("KCBT  ")  (Securitie*  Exchange  Act  Release 
No.  30413  (February  26,  1992).  57  FR  7830;  by  letter 
dated  Februar>-  25.  1992.  CFTC  staff  adWsed 
KCiiOTCC  that  its  propoul  could  be  made  affective 
immediately  without  prior  CFTC  approval);  and 
between  OCC  and  the  Comex  Clearing  Association 
C'CCA")  (Securities  Elxchange  Act  Release  No. 
31414)  (November  6.  1992).  57  FR  53943;  by  letter 
dated  September  9.  1992,  CFTC  staff  advised  CCA 
that  its  proposal  could  l>e  made  elTective 
immediately  without  prior  CFTC  approval). 

^''  No  clearing  membera  currently  participate  in 
the  OCC/CAA  X-M  program.  Telephone 
conversation  between  jama*  C.  Yong,  Vice 
President  and  Deputy  General  Counsel,  OCC.  and 
Jerry  W.  Carpenter.  Branch  Chief,  and  Richard  C 
Strasser,  Attorney,  Division,  Commission  (March  2. 
1993). 

'"Telephone  conversation  between  Jama*  C 
Yong,  Vice  President  and  Deputy  General  Counsel, 
OCC,  and  Jerry  W.  Carpenter.  Branch  Chief, 
Division,  Commission  (March  5,  1993). 

♦"Telephone  conversation  between  James  C. 
Yong.  Vice  President  and  Deputy  C^neral  Counsel. 
OCC.  and  Jerry  W.  Carpenter,  Branch  Chief,  and 
Richard  C.  Strasser.  Attorney.  Division. 
Commission  (March  2.  1993). 
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a  Inlateral  basis,  the  proposal  will  allow 
participating}  clearing  organizations  to 
maintain  accounts  at  fewer  clearing 
banks  and  thereby  will  reduce  costs 
associated  with  such  accounts  These 
cost  savings,  in  turn,  may  be  passed  on 
to  Clearing  Members 

III.  ConclusioD 

On  Lhe  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
p^le  changes  are  consistent  with  the  Act 

and  in  particular  with  section  17A 
ihereund*^' 

It  IS  therefore  ordered,  pursuant  to 

section  19fh)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OC&-92-28  and  SR-ICG-92-5)  be.  and 
hereby  are.  approved. 

Far  the  CommiMion  by  the  Division  of 
Market  Reg^jlation,  pursuant  to  delegated 
au'hon^v  *' 

Margar«<  H  McFariand, 
Deputy  Secretary. 

|FR  Doc  ^■!-VH<>«  F'led  7-2-93:  8:45  am) 
WLUNO  cooe  loia-ci-M 


[RetMM  No  34-32533;  File  No.  SR-OCC- 
93-13] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Ccpora'lon;  Filing  of 
a  Proposed  Rule  Change  Relating  to 
Establish  a  Non-Proprietary  Cross- 
Margining  Program  with  the  Kansas 
City  Board  of  Trade  Clearing 
Corporation 

June  28, 1993. 

Pu.-suar,;  to  section  19{b](l)  of  the 
Secunties  Exchange  Act  of  1934 
(  Act').'  notice  is  hereby  given  that  on 
May  20,  1993  The  Options  Clearing 
Corporation  (  OCC")  filed  with  the 
Secunties  and  Exchange  Commission 
(  Comm.ission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comm.ents  on  the  proposed  rule 
riiange  from  interested  parsons 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substarn  e  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
expand  the  cross-margining  program 
between  OCC  and  the  Kansas  City  Board 
of  Trade  Cleanng  Corporation  ("KCC") 
to  include  non-propnetary,  market 
professional  positions. 


II  Self-Regulatory  Organiiation's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  The  text  of  these 
statements  may  be  examined  at  the 

E laces  specified  in  Item  IV  below  OCC 
as  prepared  summaries,  set  forth  in 
sections  A.'B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
expana  the  current  proprietary  cross- 
margining  program  between  OCC  and 
KCC  to  include  non-proprietary 
positions  carried  for  market 
professionals.^  OCC  originally  filed  for 
both  a  proprietary  and  non-proprietary 
program  with  KCC;  however,  OCC  later 
asked  the  Commission  to  defer  action  on 
the  OCC/KCC  non-proprietary  program 
due  to  a  request  by  KCC.^  OCC  now  has 
been  advised  by  KCC  that  it  desires  to 
proceed  with  non-proprietary  cross- 
margining  and,  accordingly.  OCC  is 
renewing  its  request  for  .such  approval. 

Except  for  the  minor  differences  noted 
herein,  the  proposed  program  is  similar 
in  all  respects  to  the  existing  non- 
proprietary cross-margining  program 
between  OCC  and  the  Chicago 
Mercantile  Exchange  ("CME").* 
Although  the  existing  Cross-Margining 
Agreement  between  OCC  and  KCC 
contains  provisions  for  non-proprietary 
accounts,  those  provisions  do  not  reflect 
the  final  form  of  the  provisions  in  the 
OCC/CME  Amended  and  Restated 
Cross-Margining  Agreement  that  relate 
to  non-proprietary  cross-margining. 
Therefore,  OCC  and  KCC  have  executed 
the  Amended  Cross-Margining 
Agreement  ("OCC/KCC  Amended  X-M 
Agreement"),  which  is  substantially 
similar  to  the  OCC/CME  Amended  and 
Restated  Cross-Margining  Agreement 
The  proposed  OCC/KCC  program  also  is 
similar  to  the  proposed  non-proprietary 
cross-margining  program  between  OCC 


and  the  Chicago  Board  of  Trade  Clearing 
Corporation  ("BOTCC").' 

Except  for  minor  differences  in 
language  and  certain  terms  that  are 
particular  to  KCC  (most  notably  the 
settlem.ent  times  set  forth  in  section  7), 
there  are  two  noteworthy  differences 
between  the  OCC/KCC  Amended  X-M 
.Agreement  and  the  Amended  and 
Restated  Cross-Margining  Agreement 
between  OCC  and  BOTCC  ("OCC/ 
BOTCC  X-M  Agreement  ■). 

First,  the  OCC-KCC  Amended  X-M 
Agreement  does  not  contain  provisions 
for  "super  margins"  because  KCC  does 
not  impose  such  margin  requirements  of 
its  Clearing  Members.  OCC  has  always 
niaintflined  that  super  margins  are  not 
essential  to  cross-marginir.E.  program 
between  OCC  and  another  commodity 
clearing  organization  that  does  not 
impose  sur  h  reouirements," 

Second,  Exhibit  A  to  the  OCC/KCC 
Amended  X-M  Agreement  lists  the 
contracts  eligible  for  cross-margining. 
Exhibit  A  is  tailored  for  OCC/KCC  cross- 
margining  and  reflects  that  in  addition 
to  put  and  call  options  on  the  Value 
Line  Index,  which  were  the  original 
OCC  cleared  Eligible  Contracts  under 
the  OCC/KCC  proprietary  cross- 
m..^rgining  proviram.  put  and  call  options 
on  the  S&P  MidCap  400  Index,  Russell 
2000  Index,  and  the  Wilshire  Small  Cap 
Index  have  been  added  as  Eligible 
Contracts  for  OCC.^ 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act 


"  17CFR  200  30-3(a)(12)(1992). 
'  15  L'  SC   :8s  1 1988). 


^Securities  Exchange  Act  Release  No  30413 
(Febmary  26.  1992),  57  FR  7830  (File  No.  SR-OCC- 
91-09)  (order  approving  the  OCC/KCC  proprietary 
CTOss-maigining  program). 

'  Amendment  Nos.  1  and  3  to  File  No.  SR-OCC- 
91-09. 

♦  For  a  description  of  the  OCC/CME  cross- 
margining  progrun.  refer  to  Secunties  Exchange  .\cA 
Release  No*.  27296  (September  26.  1389],  54  FR 
41195  (File  No.  SR-OCC-«9-01]  (order  apprcving 
OCC/CME  proprietary  crois-marginingj  and  29991 
(November  26.  1991).  56  FR  61458  (File  No.  SR- 
OCC-90-01)  (order  approving  OCC/CME  non- 
proprietary, market  professional  cross-margining). 


» Securities  Exchange  Act  Release  No.  31 537 
(November  30.  1992).  57  FR  57854  (File  No  SR- 
OCC-92-24)  (notice  of  filing  of  the  proposed  rule 
change  establishing  th.-'  DCX/BOTCC  non- 
proprietary cross-margining  program).  For  a 
description  of  the  CXX./BOTCC  proprietary  cross 
margining  program  refer  to  Securities  Exchange  Act 
Release  No  29888  (October  31.  1991).  56  FR  566(>0 
(File  No  SR-(.X;C-91-071  {order  approving  the 
OCC/BOTCC  propnatarv  cross-margunng  progiimi 
The  OCC/BOTCC  X-M  Agrw.ment  also  is  based 
upon  the  current  .\rnended  and  Rostaled  Cross- 
.Margining  Agreement  berwoen  OCC  and  the  CME 

'■■Secunties  Exchai.ge  Releaso  Act  No  31414 
(November  6.  19921.  57  FR  5394  3  (File  No,  SR- 
(X:C-92-221  (order  approving  OCOComex  non 
proprifctarv'  cross-margining  program). 

'  In  Secuniies  Exchange  Act  Release  No  32020 
(March  19.  1993).  58  FR  16438  (File  No.  SR-OCC- 
93-05)  (notice  and  order  granting  accelerated 
approval)  the  Commission  approved  for  ao&«- 
margming  under  the  OCC  KCC  proprietary  cross- 
margining  program  the  creation  of  a  small 
capitalization  index  product  group  which  includes 
the  S4P  MidCap  400  Index.  Russell  2000  Index. 
Value  Line  Index,  MiniValue  Line  Index,  and  the 
Wilshire  Small  Cap  Index.  Accordingly,  the  list  of 
Eligible  Contracts  in  the  OCC/KCC  Amended  X-M 
Agreement  includes  the  KCC  cleared  futures  and 
options  of  futures  on  the  Value  Line  Index  and  on 
the  Mini  Value  Line  Index  and  put  and  call  options 
on  the  OCC  cleared  small  capitalization  index 
product  group  excluding  the  MiniVAlue  Line 
Index  The  amendment  to  Exhibit  A.  therefore,  is 
merely  conforming  in  nature. 


UMI 
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because  it  expands  cross-ir.ar^i;!::!^  to 
another  significant  group  of  maikt^t 
participants,  hirthwr  enhannng  the 
safMty  of  the  cleanng  system  wLiie 
providing  lower  margin  costs  to 
par^icipents. 

B  Self-Regulatory  Organization's 
Statement  on  the  Burden  ou 
competition 

OCC  dv>tis  not  believe  that  the 
t  oposed  rule  change  will  impose  any 
r  iir den  on  competition. 

C  Splf-Rci;uiator\'  Organii^a'ion's 
S'atemer.t  on  C^mmepij  on  ihe 
Proposed  Rule  Chsngf  Rp;  -ivrd  fr  xn 
Memburs,  Partuipants  ur  Othep* 

Written  commenis  weni  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
havrt  been  received 

III  Date  of  Eff<M:t!v-eriPH;!  u!  the 

rropo'»ed  RuIp  iChar.ge  and  Tj;nir,k  •«.' 
t  oijurdssirin  Ar'ion 

V.iJ-.ia  ih.ny-iivy  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Com.mission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  C^rrirnents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  ar.d  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
iimendments,  all  written  statements 
with  rospect  to  the  proposed  rule 
change  that  are  filt>d  with  the 
Commission,  and  all  written 
comm.unications  relating  to  the 
prcpo.sed  rule  change  between  the 
Commi.ssion  ar.d  any  person,  other  than 
those  that  msy  be  withheld  from  the 
public  in  accordance  with  the 
pro-,  isions  of  5  U  S  C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Corr.rr.iss'on's  Public  Reference 
Section.  450  Fifth  Street.  NW  , 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  above-referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-OCC-93-13  and  should  be 
submitted  by  July  27, 1993. 

For  the  ComiTii'js:   r  by  the  Division  of 
Marketing  Regu;at.  r  pursuant  to  delegated 
authority. 

Marguvt  H.  McFarland, 
Deputy  Secretar. 
[FR  Doc.  93-15801  Filed  7-2-93;  8:45  am] 
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[R«5:ed«'!i  \o   j»~325-45,  i'"^tef'''.a;it, -la.  S«'iet 
Re.-',^^^^  \o.  Si?,  F"e  Ho   SR-PHLX-93-25] 

Sc  '■•-'^uiatory  QrgBrAisUdnB;  Filing 

eno  G.-car  Granting  ii.f  «,ier8ted 
App-o.'3!  of  e  Prc-po.Vid  R'..>  C'la''  ge 
bv  t>^e  Pnilatieiph.*  Stccx  ixz-.nr :jk. 
inc.  Pt-iating  to  »  C^ispg^i  .'i  "  ■< 
Fcro^wf;  Currency  Trbdmg  *-  .  .'s  '.-;>■ 
♦  »■■!•„  '}('!ish  Po-nd  B'C  b-'':'-*-'  "'V,.-  ■:!/ 
Gv—i  -^f  Mark  C.rosf»-R8'.e  C  : .=!.■  ts 

June  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  18, 1993.  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  PHLX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self  Regulatory  Orq; 
Statement  of  the  Tenii 
the  Proposed  Rule  Ch  - 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act.  proposes  to  amend  its 
foreign  currency  options  ("FCOs") 
trading  hoiu^  respecting  the  British 
pound  and  British  pound/German  mark 
cross-rate  FCO  contracts.  Specifically, 
the  Exchange  intends  to  adjust  its  FCO 
trading  hours  schedule  by  suspending 
the  6  p.m.  through  3:30  a.m.  Eastern 
Standard  Time  ("E.S.T.")  trading 
session  ("Evening  Session")  for  these 
FCO  option  contracts. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  PHLX.  and  at  the 
Commission. 

II.  StifRegulatory  OrRani/aiMi.   s 

Sifitement  of  the  Purpose  of  and 
Siatulorv  Basih  for,  thp  Prep!  s;  .:  H.,,,e 
Chars^t 

In  its  fiUng  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


I  uf  Sutjsunce  of 


the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  l>e  examined  at  the 
places  specified  in  Item  IV  below.  The 
PHIJC  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Aj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PHLX's  FCO  trading  hours 
generally  commence  at  6  p.m.  EST. 
each  Sunday  through  Thursday  and 
terminate  at  2:30  p.m.  E.S.T.  each 
Monday  through  Friday.  Historically, 
according  to  the  Exchange,  the  trading 
in  the  British  pound  and  British  pound/ 
German  mark  cross-rate  FCO  contracts 
are  marked  by  little  trading  interest  and 
corresponding  liquidity  during  the 
Evening  JJession.  The  Evening  Session 
generally  corresponds  to  the  primary 
business  hours  in  the  Far  East  and. 
according  to  the  Exchange,  has  received 
limited  trading  volume  in  these 
European  time  zone  oriented  FCO 
contracts  over  the  past  year.  In  this 
regard,  the  PHLX  believes  that  the 
anticipated  limited  trading  interest  in 
the  British  pound  and  British  pound/ 
German  mark  cross-rate  FCO  contracts 
can  be  adequately  handled  and  executed 
during  the  3:30  a.m.  to  2:30  p.m.  E.S.T, 
trading  session.  The  Exchange  further 
believes  that  the  proposed  adjustments 
to  FCO  trading  hours  in  these  particular 
contracts  will  ease  the  staffing  burden 
on  the  current  registered  FCO  specialist 
units.  If  the  proposed  rule  change  is 
approved,  the  British  pound  and  British 
pound/German  mark  cross-rate  FCO 
contracts  will  join  the  French  franc. 
European  Currency  Unit,  and  Canadian 
dollar  contracts  which  trade  exclusively 
ft-om  3:30  a.m.  to  2:30  p.m.  E.S.T. 

The  PHLX  will  be  responsive  to  any 
change  in  marketplace  demand  for 
reinsiitting  evening  trading  hours  for 
these  and  other  FCO  contracts  should 
the  need  so  arise. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,  in  general,  and  with  section 
6(b)(5).  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

(Bl  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 
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(CI  Sflf-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  rece'.ved  with  respect  to  the  proposed 
Rile  change 

ni.  Date  of  Effectiveness  of  the 
Propo<.ed  Rule  Change  and  Timing  for 
Commission  Action 

The  P!-iL.\  has  requested  lliat  the 
propos-d  ^^\^  change  be  gnen 
accelerated  effe'-tiveness  pursuant  to 
section  l&(b)(2i  of  tr.e  Act. 

The  Commission  finds  th^t  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5).' 
Specifically,  given  the  realities  of  the 
global  foreign  currency  market,  which, 
according  to  the  Exchange,  historically 
is  marked  by  reduced  or  declining 
hquidity  in  the  market  for  British  pound 
and  British  pound/German  mark  cross- 
rate  FCO  contracts  during  the  Evening 
Session,  the  Commission  believes  that 
the  Exchange's  proposal  to  amend  the 
trading  hours  for  the  British  pound  and 
British  pound/German  mark  cross-rate 
FCO  contracts.  Ukely  will  not  have  a 
material  impact  on  market  participants 
while,  at  the  same  time,  will  help  to 
reduce  operational  burdens  during  the 
Evening  Session.  In  addition,  the  PHLX 
FCO  market  will  be  open  for  trading  the 
British  pound  and  British  pound/ 
German  mark  cross-rate  FCO  contracts 
during  the  3:30  a.m.  to  2;30  p.m.  E.S.T. 
trading  session,  so  that  investors  will 
have  the  ability  to  access  the  Exchange's 
FCO  market  to  trade  these  contracts.* 
Moreover,  the  Commission  notes  that 
the  Exchange  has  issued  notices  to  its 
membership  advising  them  of  the 
proposed  changes,  and  will  issue 
another  notice  to  its  membership  upon 
approval  of  the  proposed  rule  change,' 
thereby  avoiding  any  possible  investor 
confusion.  Finally,  the  Commission 
notes  that  the  French  franc,  European 


M5US.C.  78f(bK5)(19««). 

-  Indeed,  the  PHI  J(  has  represented  lo  the 
bommiMior  that  should  mvesior  4nd  market  nee<ls 
^arran!.  ii  wll!  coniider  r^insianaai  the  Evening 

:y»-ssioc  for  these  md  other  FCO  contracts. 

'  See  Cimjiar  So  93-53,  from  Murray  L.  Rom, 
secretarv  P>1L.X,  'o  V.emwri  dated  June  8,  1993 
The  PHLX  has  repM«.T,ied  iha»  upon  approval  of 
thii  propoiii  i!  w..;  provide  a;  leaat  two  wMkf 
advance  n-,'.:.:'>  pr'.  ;r  ■    adtuitmeni  of  the  trading 
hour*  for  ihe  i*r  •  »n  sound  and  British  pound/ 
German  cn<ui.  rrosa-bte  FCO  option  contracts.  See 
Letter  froir.  y.ich°ie  R.  Weisbeum,  \ssodale 
General  Counsoi  PHLX,  to  Bradley  S.  Ritter. 
Attorney,  Divis,'  n  of  Market  Rwj'jUtion. 
CommiMion.  daiM  lune  29,  1993. 


Currency  Unit,  and  Canadian  dollar 
FCO  contracis  already  trade  on  the 
schedule  proposed  for  the  British  pound 
and  Bnlish  pound  Gtjrman  mark,  cross- 
rate  FCO  contracts  and  thus  this  rule 
change  should  not  create  any  undue 
customer  confusion.  Based  on  the 
above,  the  Commission  finds  that  the 
Exchange's  proposal  to  change  the  FCO 
trading  hours  for  British  pound  and 
British  pound/German  mark  cross-rato 
FCO  contracts  as  described  herein  is 
consistent  with  just  and  equitable 
principles  of  trade  and  the  protection  of 
investors.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rile  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  this  proposal  will  allow  the 
Exchange  to  notify  FCO  specialist  units, 
member  firms,  and  customers  of  the 
schedule  changes,  thus  permitting  the 
Exchange  to  ease  the  operational 
burdens  resulting  fh)m  the  low  trading 
activity  of  the  British  pound  and  British 
poundyCerman  mark  cross-rate  FCO 
contracts  during  the  Evening  Session,  in 
a  timely  fashion.  Accordingly,  the 
Commission  believes  it  is  consistent 
vath  sections  6  and  19  of  the  Act  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW  , 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 


copying  at  the  principal  office  of  the 
PHLX  All  submissions  should  refer  to 
File  No.  SR-PHLX-93-25  and  should  be 
suh.Tiitted  August  2,  1993, 

It  IS  therefore  ordered,  pursuant  to 
section  19lb](2)  of  the  Act,"*  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-93-2n),  is  approved 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
DepuTy  Secretary. 
IFR  D.OC  93-15.312  Filed  7-2-93;  8;45  ami 
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[Rf?!e8««  No.  34-32546;  international  &aflM 
Release  No.  558:  File  Mo.  SR-PHLX-S3--221 

Self-Regulatory  Organizatione;  Fiiirg 
and  Order  GrantJ-ig  Accelerated 
Approval  of  Proposed  Rule  Change 
and  Amendment  No.  1  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  Change  in  the  Holiday 
Trading  Schedule  for  Foreign  Currency 
Options  for  Independence  Day  Labor 
Day,  and  Boxing  Day,  19&3 

June  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  use.  78s(b)(l),  notice  is 
hereby  given  that  on  May  25, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("FHI>X"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  PHLX.  The  PKLX  submitted  one 
amendment  to  i*s  proposfil.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  tlie  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  pursuant  to  Ru'.e  19b- 
4  of  the  Act,  proposes  to  am.end  its 


"TheCommisjian  rec,(jgni/M  ihal  the  regular 
business  bourn  for  the  Far  East  market  occur  during 
the  Eveiuni;  ,Snss.on  Nevenh«iess  because  the 
PHLX  has  represented  that  the  trading  volume  in 
the  British  ptound  and  British  pound/German  mark 
croM-rate  FCO  option  contracu  is  extremely  limited 
during  the  Evening  Ses-sion  we  beiieve,  given  the 
(taffing  burden  an  resistored  FCO  specialist  units. 
it  is  permissible  and  wiihin  the  PHLX's  business 
judgment  to  alter  its  trading  hours  as  proposed. 


M5US.C  78sfbK92)(1988). 

•  17  CFR  200  30-3  (a)(12)  (1993). 

'  In  .KmpnnmmW  N't  1.  the  PHLX  proposes  to 
chdT.gft  lis  foreign  currency  options  trading  hoj'S 
on  B.:.xing  Dav,  1993,  i'V  opening  for  trading  at  8 
a  Ti  rather  than  3  30  a. tn  E,S.T  on  December  27. 
1993  In  Its  original  filing,  the  Exchange  had 
proposod  to  close  dunng  the  evening  session. 
beginning  at  6  p.m.  E.S  T  on  Boxing  Day  until  3 
am  E.S  T  on  Tuesday,  December  28.  1993.  See 
Letter  from  Murray  L.  Ross,  Secretarv,  PHLX.  to 
Richard  Zack,  Branch  Chief.  Division  of  Market 
Regulation.  Commission,  dated  May  27,  1993,  In  a 
subsequent  clarifitation  of  the  proposal,  the 
Exchange  represented  that  the  evening  trading 
hours  for  FCO«  are  from  6  p.m  ES.T  until  3.30 
am.  E.S  T  .  not  3  a.m,  E.S.T  See  Letter  from 
Micheie  R.  Weisbaum,  Associate  General  Counsel 
PHLX.  to  Richard  L.  Zaclt,  Branch  Chief.  Division 
or  Market  Rpgulation.  Commission,  dated  June  23. 
1993 


UMI 
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holiday  schedule  with  respect  to  the 
trading  of  foreign  currency  options 
("FCCs")  on  the  Independence  Day, 
Labor  Day,  and  Boxing  Day  holidays  in 
1993.  Specifically,  the  Exchange  intends 
to  close  during  (i)  the  trading  session 
from  6  p.m.  through  330  am  Eastern 
Standard  Time  ("E,S  T,")  ("Evening 
Session")  beginning  on  Monday,  July  5, 
1993  (in  observance  of  Independence 
Day);  (ii)  the  Evening  Session  beginning 
on  September  6,  1993  (in  observance  of 
Labor  Day);  and  (iii)  the  trading  session 
from  3:30  a.m.  through  8  a.m.  E.S  T  on 
Boxing  Day,  Monday,  December  27 
1993. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  PHLX,  and  at  the 
Commission 

n.  Self-Regulatory  On^ani/ation's 
Statement  of  'Jie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  Lhe  purpose  of  and  basis  for 
the  proposed  nile  change  and  discu.ssed 
any  commen'.s  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  e.xamined  at  the 
places  specified  m  Item  IV  belovv.  The 
PHLX  hb>  prepared  summaries,  set  forth 
m  sections!  A  :,  (Bj,  and  (C)  below,  of  the 
most  significsnt  aspects  of  such 
statements, 

(A)  Self-Hegulatory^  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PHLX's  FCO  trading  hours 
generally  commence  at  6  p.m.  E.S.T. 
each  Sunday  through  Thursday  and 
terminate  at  2:30  p.m.  E.S.T.  each 
Monday  through  Friday.  Historically. 
according  to  the  Exchange,  the 
resumption  of  foreign  currency  option 
trading  on  certain  holidays  is  marked  by 
reduced  trading  interest  and  liquidity. 
particularly  d^iring  the  Evening  Session. 
While  the  Evening  Session  generally 
corresponds  lo  the  primary^  business 
hours  in  ±b  Fir  East,  the  Exchange  has 
stated  that  over  the  past  year,  this 
session  has  generally  received  limited 
trading  vciume.  and  on  certain  iiclidays, 
that  situation  is  exacerbated-  In  this 
regard,  th.e  PHLX  believes  that  the 
anticipated  limited  trading  ir.terest  that 
would  be  reflected  in  the  Evening 
Session  on  the  obser.-ed  Independence 
Day  and  Labor  Day  hoiidsys  in  1993. 
can  be  adequately  handiej  and  executed 
during  tne  3,30  a.m.  tc  2.3G  p.m  E.S.T, 
trading  session  immediately  following 


those  days^  Additionally,  the  Exchange 
anticipates  that  as  a  rnsult  of  the 
observance  in  foreign  market  centers  of 
Boxing  Day  on  Monday  December  27, 
1993,  the  trading  session  from  3:30  a.m. 
through  8  am,  E.S  T,  on  Boxing  Day 
will  also  receive  limited  trading 
volume.^  Therefore,  the  Exchange 
believes  that  the  limited  trading  interest 
during  this  session  can  be  adequately 
handled  and  executed  dunng  tne  8  am. 
to  2  30  pm  E  S,T,  session  on  Boxing 
Day,  The  Exchange  fun^her  believes  that 
the  modified  trading  hours  during  these 
holiday  periods  also  will  ease  the 
staffing  burden  on  current  FCO 
specialist  units  at  a  time  when  key 
employees  traditionally  take  holiday 
vacations  Accordingly,  the  PHLX 
proposes  to  institute  the  revised  trading 
hours  for  Independence  Day,  Labor  Day, 
and  Boxme  Dev.  1993.  as  proposed 
herein 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,  in  general,  and  with  section 
6 lb) (5),  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

(B)  Self-Regulatory  Organization's 

Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  tlie 
Proposed  Pule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change 

III,  Date  of  Effprtivenes,s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Actirn 

The  PHLX  has  requested  that  the 
proposed  rule  change  be  given 


accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).* 
Specifically,  given  the  realities  of  the 
global  foreign  currency  market,  which, 
according  to  the  Exchange,  historically 
is  marked  by  reduced  or  declining 
liquidity  during  these  holiday  periods, 
the  Commission  believes  that  the 
Exchange's  proposal  to  amend  the 
trading  hours  for  FCOs  during  the 
Independence  Day,  Labor  Day,  and 
Boxing  Day  holidays  in  1993.  will  help 
to  reduce  operational  burdens  during 
the  periods.  In  addition,  the  PHLX  FCO 
market  will  remain  open  during  the  3:30 
a.m.  to  2:30  p.m.  E.S.T.  trading  sessions 
following  Independence  Day  and  Labor 
Day.  and  from  8  a.m.  to  2:30  p.m.  E.S.T. 
on  Boxing  Day.  so  that  investors  will 
have  the  ability  to  access  the  Exchange's 
FCO  market.  Moreover,  the  Commission 
notes  that  the  Exchange  will  issue 
notices  to  its  membership  advising  them 
of  these  changes,  thereby  avoiding  any 
possible  investor  confusion.*  Based  on 
the  above,  the  Commission  finds  that 
the  Exchange's  proposal  to  change  the 
FCO  trading  hours  as  described  herein 
is  consistent  with  the  just  and  equitable 
principles  of  trading  and  the  protection 
of  investors." 

The  Com.mission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  this  proposal  will  provide 
the  Exchange  with  sufficient  time  to 
notify  FCO  specialist  units,  member 
firms,  and  customers  of  the  schedule 
changes  and  allow  such  persons  and 
entities  to  revise  plans  based  on  the 


'  Under  \he  prsseiii  FCO  trading  schedule,  the 
Exchange  will  be  closed  from  1  p.m.  E.S.T.  on 
Friday.  July  2,  1993,  until  6  p.m.  E.S.T.  on  Monday, 
July  5. 1993.  in  observance  of  independence  Day, 
and  from  1  p.m.  E.S  T  on  Friday  September  3, 
1993,  unci  6  p.m.  E.S.T.  on  Monday.  September  8, 
1993,  in  obswvance  of  Labor  day.  Accordingly. 
upon  approval  of  the  proposal  herein,  FCOs  will 
UDt  be  open  for  trading  on  the  PHLX  from  1  p.m. 
EST  on  July  2, 1993.  through  330  a.m.  EST.  on 
Jul)  6.  1993,  and  from  1  p.m.  E.S.T.  on  September 
3,  1993,  through  330  am  EST.  on  September  7. 
1993 

'  Under  th?  present  FCO  trading  schedule,  the 
Exchange  wil;  be  closed  from  1  p.m.  E.S.T.  on 
Thursday  D«t:emb«  23,  1993.  until  3:30  a.m.  E.S.T. 
on  Decemt)er  27.  1993,  in  observance  of  Christmas. 
Accordingiv  upon  approval  of  (he  proposal  herein, 
FCOs  will  not  be  open  for  trading  on  the  PHLX  from 
1pm  E  S  T.  on  Dec«mber  23,  1993.  through  8  a.m. 
E.S.T,  on  December  27,  1993. 


«  15  use.  78f(b)(5)  (1968). 

'The  Exchange  shall  notify  its  membership  of  the 
rule  change  upon  approval  of  the  proposal  by  the 
Commission,  and  again  prior  to  each  holiday.  See 
Letter  from  Murray  L.  Ross.  Secretary,  PHLX,  to 
Bradley  S.  Ritter.  Attorney.  Division  of  Market 
Regulation,  Commission,  dated  June  23. 1993. 

"  The  Commission  recognizes  that  the  regular 
business  hours  for  the  Far  East  market  occur  during 
the  Evening  Session.  Nevertheless,  because  the 
PHLX  has  represented  that  the  trading  volume  Is 
extremely  limited,  we  believe,  given  the  staff 
limitations  at  the  Elxchange  due  to  the 
Independence  Day  and  Labor  Day  holidays,  it  is 
permissible  and  within  the  PHLX's  busineM 
judgment  to  alter  its  trading  hours  as  proposed. 
Similarly,  because  the  PHLX  has  represented  that 
the  trading  volume  during  the  330  a.m,  to  8  a.m. 
E.S.T.  session  on  Boxing  Day  will  receive  extremely 
limited  trading  volume,  we  believe,  again  given  the 
staff  limitations  of  the  Exchange,  it  is  permiMible 
and  within  the  PHLS's  business  judgment  to  alter 
its  trading  hours  on  Boxing  Day  as  proposed. 
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amendment  holiday  schedule 
Accordingly,  the  Commission  believes  it 
IS  consistent  with  sections  6  and  19  of 
the  Act  to  approve  the  proposed  nile 
change  on  an  accelerated  basis 

rV'.  Solicitation  of  Gicnments 

Interested  persons  are  invTted  ;o 
submit  written  data,  views  and 
arguments  conctming  the  foregoint! 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  'he 
Serretary.  Securities  and  Exrhar.ge 
Comrnission,  450  Fifth  S'reet,  NVV 
Washington.  DC  20549.  Ccpies  nf  '-,b 
submission,  all  subsequent 
amendments,  all  written  statemt?r',s 
With  rer pect  to  the  rropos*»d  rule 
change  that  are  f. le'J  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
UDrnmisSiOn  and  ar.v  person,  other  than 
those  that  mav  be  withheld  frcn  '.he 
public  m  accordance  with  the 
provasions  of  5  U  S  C.  552.  wii!  'je 
available  for  inspection  and  copv.piS,  in 
t.ne  Commission  s  Public  Reter«n<:e 
Section.  450  Fifth  Street,  N\V  . 
Washington.  DC  Copies  of  such  filing 
w'.ll  also  be  available  for  inspection  end 
copying  at  the  principal  office  of  the 
PHLX.  Ail  submissions  should  re  for  to 
File  No  SR-PHLX-9V22  a.n.d  should  be 
submitted  luly  27,  ty^] 

It  IS  therf'ore  orden-d.  pursuant  to 
section  19{b)(21  of  ttie  Art,'  that  the 
proposed  rule  chari^»^  ,F,;e  N'o.  bR- 
PHLX-q3-22),  is  approved 

For  :h?  CoTT.missiori  by  the  Division  of 
Markfit  Rf«spvila!nr   pursuant  to  debgated 

authnrUv  ' 

IFRDoc  93--!  5833  Fii*»d  7-2-93;  fl:45  am) 

WLUKKJ  COOe  1010-01 -M 


DEPARTME^fr  OF  TRANSPORTATiON 

Aviation  Proceedings:  Agree-^nerts 

Filed  During  the  V^eek  Ended  J  jne  25 
1993 

The  following  .*greerr,er.*.s  wt.'-e  filed 
\/  th  the  Department  of  Transpoilation 
under  the  provisions  of  49  U  S  C.  412 
and  414,  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
DocJcer  Number  48882 
Date  filed  :)um  21   1903. 
Parties.  Merr.hers    f  'he  International 

Air  Trar.spijrt  .^ssrxiiation. 
Subject:  TC31  Reso/P  0998  dated  June 

18.  1993  Japan— TCl  Resolution  r-1 

to  14 
Proposed  E'fe:t.ve  Date:  October  1/ 

November  1.  19S3. 


MS  i;  sc  'as"-.i(2i''.9fla^ 


Docket  Number  48890 

Dafe///ed,  June  23,  1993 

Parties:  Members  of  the  Internationa! 

Air  Transport  Asso<ifllion 
Su6/ect.TCl2 Telex—Mail  Vote  fi3fi. 

USA  to  Israel — S^^asonnl  PencKls  for 

Fares.  Telex — Arneiidment  to  Mail 

Vote. 
Proposed  Effective  D<;fe  Soptem!)er  1, 

1993. 
Docket  \i,r:ihf:-  4HH'-n 
Date  Hied  June  23.  19<j3. 
PartJes;  Members  of  the  Interna!  onal 

AirTranspor"  Assorin!  <  :; 
Sub/ect.- COM?  TeiHv-KHso  ii33f— 

Portugal  rates. 
Proposed  Effective  Dote:  ]\x\y  1.  1993. 

Docket  Number  48892. 

Date  filed:  June  23.  1993. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  PAC/Reso/379  dated  June  16. 
1993.  Finally  Adopted  Resos  r-1  to  r- 
31. 
Proposed  Effective  Date:  October  1. 

1993. 
Docket  Number  48893. 
Date  filed:  June  23,  1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Meeting  site/date,  if  applicable: 
Geneva,  June  3-11, 1993  L\TA 
Agreement: 
TC2  Reso/P  1427  dated  June  18. 1993 

rl-3 
TC2  Reso/P  1428  dated  June  18.  1993 

r9-14 
TC2  Reso/P  1429  dated  June  :a  1993 

rl5-20 
TC2  Reso/P  1430  dated  June  18,  1993 

r21 
TC2  Reso/P  1433  dated  June  18, 1993 

r22-24 
TC2  Reso/P  1434  dated  June  18,  1993 

r25-28 
TC2  Reso/P  1435  dated  June  18.  19S3 

r29-33 
TC2  Reso/P  1438  dated  June  18, 1993 

r34-35 
TC2  Reso/P  1439  dated  June  18, 1993 
r36-38 
Proposed  Effective  Date:  Expedited 
Sept.  1/Oct.  1/Nov.  1993  Expedited 
Jan.  1.  1994. 
Docket  Number  48894. 
Dote  filed :)une  23, 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Meeting  site/date,  if  applicable: 
Geneva.  June  3-11. 1993 
TC2  Reso/P  1426  dated  June  18   1103 

rl-6 
TC2  Reso/P  1431  dated  Junp  n  iq?3 

r-7 
TC2  Reso/P  1432  dated  June  18,  1993 

r8-12 
TC2  Reso/P  1436  dated  June  18.  1*533 
r-1 3 


TC2  Reso/P  1437  dated  June  18.  1993 
rl4-16 
Proposed  Effective  Date  Expedited 

August  15,  1993, 
Docket  Xurnher:  48895 
Date  fihd:  ]une  23,  1993 
Parties  Members  of  the  Internationa! 

Air  Transport  Association 
Subject:  TC3  Reso/C  0083  dated  May  IR 
1993 

TC3  (except  to/ from  UST)  Rl-6 

Minutes— TC3  Meet.'C  0022  dated 
June  4,  1993 

Rates  Tables— Rates  0083  dated  fune 
15, 1993 
Proposed  Effective  Dote:  October  1, 

1993. 
Phyllis  T  Kaylor, 

Chief  Documentary  Services  Division. 
[FR  Doc.  93-15843  Filed  7-2-93;  8:45  ami 

BIUUNG  COOC  481&-43-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
June  25,  1993 

The  fuilowmg  Applications  for 
Certificates  of  Fubiic  Cxmvenience  and 
Necessity  and  Foreign  Ai:  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (S««  14  CFR 
302.1701  et.  seq).  "^he  due  date  fsr 
Answers.  Conforming  Applications,  or 
Motions  to  Modifv'  Scope  are  set  forth 
below  for  each  application,  Fcllowmg 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  hirther 
proceedings 

Docket  Nurr.bfT  4MH5. 

Date  filed  lune  22.  1993 

Due  Date  for  Answers.  Corrfnrming 
Apphcatwins,  or  Motion  to  Modify 
Scope;  July  20,  1993. 

Description:  Application  nf  Tower 
Air.  Inc..  pursuant  to  Section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations. 
applies  for  issuance  of  a  Cenificate  of 
Public  Convenience  and  Necessity,  or 
amendment  of  its  current  Certificate  for 
authority  to  operate  .scheauied 
passenger,  property  and  m.ail  air  service 
between  New  York.  N  Y  and  The 
Netherlands  and  India. 

Docket  X'umbrr:  43«87. 

Date  fjled:  )uue  22.  1993. 

Di:€  Date  for  Answers.  Conforming 
Applications,  cr  Motion  to  Modify 
.sV;pe  luly  20.  1993. 

Descript;op.' Application  nf  Delta  Air 
Lines.  Inc.,  pursuant  to  Sertion  401  of 
the  Act  and  Subpart  Q  of  the 
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Regulations  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  permit 
Delta  to  provide  scheduled  foreign  air 
transportation  between  London.  United 
Kingdom  and  Frankf\jrt  Federal 
Republic  of  German  V  with  lcK:al  traffic 
rights. 

Docket  Number  48897. 

Date  filed  June  25,  1993 

Due  Date  for  Answers.  Confurmmg 
Applications,  or  Motion  to  Modify 
Scope.  July  23.  1993 

Description  Application  of  Oasis 
Internationa!  Airlines.  S.A..  pursuant  to 
Section  412  of  the  Act  and  Subpart  Q  of 
the  Regulations,  applies  for  a  foreign  air 
carrier  permit  to  engage  in  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  points  m 
Spam  and  points  in  *he  I'nited  States. 
Phylli»T.  Kaylor, 

Chief,  Documentary  Sen-ices  Division. 
[FR  Doc  93-1 5844  Filed  7-2-93;  8:45  am) 

BILUNQ  CODE  4»1(y-«3-P 


Office  of  the  Secretary 

{Ordw  93-6-39  and  Docket  48794] 

Application  of  UFS,  Inc  For  Certificate 
Authority  Under  Subpart  Q 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 

ACTION;  Notice  of  order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  ;t  s.S'jiiid 
not  issue  an  order  finding  ITS,  Ir.;   ,  f.t, 
willing,  and  able  and  award  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  cio  so  no  later  than 
July  14,  1993, 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
48794  and  addressed  to  the 
Documentary  Ser\'ices  Division  (C-55, 
Room  4107).  US  Departme:it  of 
Transportation,  400  Seventh  Street, 
S,\V.,  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 


FOR  FURTHER  INFORMATION  CONTACT:  .Ms 
Carol  A.  Szekely,  Air  Carrier  Fitness 
Division  (P-56,  Room  6401),  US 
Department  of  Transportation,  400 
Seventh  Street,  S.W,,  Washington,  D  C 
20590.  (202)  366-9721. 


Dated   lune  29   1993. 

Patrick  V.  Murphy, 

Achng  .\ssistant  Secretary  for  Policy  and 
Internationa!  Affairs 

fFRDor  93-15874  Filed  7-2-93;  8:45  am) 

BiL^NG  CODE  4S10--«J-«' 


Fitness  Determination  of  Chicago 
Express  Airiines,  Inc. 

AGENCY:  Department  of  Transportation. 
ACTION;  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  93-6—40 
Order  to  Show  Cause. 

SUMMARY;  The  Department  of 
Transportation  is  proposing  to  find  that 
Chicago  Express  Airhnes.  Inc..  is  fit. 
willing,  and  able  to  provide  commuter 
air  service  under  seaion  419(e)  of  the 
Federal  Aviation  Act. 
RESPONSES;  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportations  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  room  6401.  Department 
of  Transportation,  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590.  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  July  14.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Barbara  P.  Dunnigan,  Air  Carrier 
Fitness  Division,  Department  of 
Transportation,  400  Seventh  Street. 
S.W.,  Washington.  DC.  20590.  (202) 
366-2342, 

Dated:  June  29,  1993. 
Patrick  V.  Murphy, 

Acting  .Assistant  Secretary  for  Policy  and 

International  Affairs. 

fFR  One  93-15873  Filed  7-2-93;  8:45  am] 

BILUNG  CODE  4»10-e2-P 


Federal  Aviation  Admlnisti-atioi 

Grants  and  Cooperative  Agreements; 
Airway  Science  Program 

AGENCY;  Ffcdearl  Aviation 
Administration.  DOT. 
ACTION;  Exrtension  of  closing  date  and 
clarification  of  application  directions  for 
notice  of  solicitation  for  airway  science 
grant  proposals. 

SUMMARY:  The  solicitation  published  in 
the  Federal  Register  (58  FR  21763,  April 
23,  1993)  represents  a  continuation  of 
the  Federal  Aviation  Administration's 
.Airway  Science  (AWS)  Grant  Program. 
The  Federal  Aviation  Administration 
(FAA)  is  authorized  by  Public  Laws 
101-516  and  102-143'to  solicit 
competitive  proposals  for  AWS  grants 
from  accredited  public  or  nonprofit 


private  colleges  and  universities  with 
recognized  FAA  AWS  Curriculum 
programs  FAA  previously  announced 
in  the  Federal  Rf'gister  the  availability 
of  $5.03L,fi.;4  .;,  AWS  grant  funding 
with  the  Federal  share  of  any  grant 
project  not  to  exceed  50  percent  of  the 
cost  of  the  project. 

Public  Law  101-516  provided 
$1,275,834  of  the  total  available  funds 
and  established  the  maximum  Federal 
share  at  50  percent.  Public  Law  102-143 
provided  the  remaining  $3,761,000  in 
grant  funding  also  with  a  maximum 
Federal  share  of  50  percent.  However, 
Public  Law  102-388  revised  the  Federal 
share  of  projects  funded  under  the  AWS 
Grant  Program  to  a  maximum  of  65 
percent.  The  law  further  stated  that  such 
Federal  share  shall  be  considered  as 
having  taken  effect  on  October  1,  1991. 
As  a  result,  this  Notice  states  (1)  the 
maximum  Federal  share  of  projects 
totalling  $1,275,834  funded  under 
Public  Law  101-516  shall  not  exceed  50 
percent  and,  (2)  the  maximum  Federal 
share  of  projects  funded  with  the 
remaining  available  $3,761,000 
provided  under  Public  Law  102-143 
shall  not  exceed  65  percent. 

The  FAA  expects  to  award  most,  if 
not  all.  of  an  available  $5,036,834  in  the 
form  of  grants,  to  a  select  number  of 
recognized  AWS  institutions.  A  portion 
of  the  available  funds  will  be  awarded 
to  eligible  minority  institutions  with 
recognized  AWS  curricula.  Awards  will 
range  up  to  a  maximum  of  $300,000, 

Tne  grant  funds  may  be  used  for  the 
purchase,  lease  with  intent  to  purchase, 
or  construction  of  academic  buildings 
and  associated  facilities  to  be  used  in 
direct  support  of  an  FAA  recognized 
AWS  curriculum.  In  addition,  grant 
funds  may  be  used  for  nonexpendable 
instructional  materials  or  instructional 
equipment  to  be  used  in  the  actual 
teaching  of  the  AWS  curriculum.  No 
federal  grant  funds  shall  be  used  for 
salaries,  operating  expenses,  research 
and  development,  travel,  consultant 
fees,  indirect  costs,  office  supplies  or 
other  expendable  items,  automobiles, 
aircraft,  maintenance  agreements, 
printing  costs,  promotional  and 
marketing  materials  or  equipment, 
general  purpose  parking  lots,  land, 
commercial  airport  facilities,  taxiways, 
runways,  or  any  project  in  support  of  a 
commercial  activity. 

Priority  consideration  will  be  give  to 
grant  applications  submitted  by 
institutions  which  have  not  received 
noncompetitive  grant  awards  under  the 
AWS  Grant  Program  since  Fiscal  Year 
1991  and  to  applications  requesting 
funds  in  support  of  receive  sites  under 

FOR  FURTHER  lNFORM>>.T:Oh  CDSZ.KCV. 
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Virginia  Hancock  Krohn,  Manat^t-T, 
Airway  Science  Grant  ProcTam,  Federal 
Aviation  Administration,  Office  of 
Training  and  Higher  Education.  AlfT- 
3a,  room  PL-100.  400  7th  St..  SW. 
Washington,  DC  20590.  Telephone; 
;:G2] 366-7001 

Closing  Date 

The  closing  date  is  e.xtended  to  July 
2,1,  1993 

Clarification  of  Application  Dir«<-tion» 

InstitLitions  may  submu  only  one 
ijrant  8pp!!C:ation  (six  copies)  in 
rasponse  to  Lh.'i  Notice  of  Solicitation 
For  Airv-av  Si:;ence  Grant  Proposals. 

Iss-i-^j   T  /.dsf..ngton,  DC,  on  Juna22. 

R.M.  RiC8. 

:;  irscfor  DffkB  of  Training  and  Higher 

E  lurotion 

':??  Dec,  93-I5's4'  p,i^-d  7-2-93;  8:45  ami 

BILUHO  CO0«  «1IJ-'1-M 


Federal  Highway  Administration 

Environmental  Impact  Staferrvent: 
Shelby  and  Fayette  Countiea,  TN 

agency:  Federal  Highwav 
Adrr.in:str3t:on  (FHWA,'   DCT. 
ACTION:  Notice  of  iatL'r.*. 

SUMMARY:  The  FTIvVA  i?  issuing  this 
notice  to  advise  the  pubi.c  that  an 
en'^ronmentai  impact  statement  will  b*' 
prepared  for  a  proposed  project  in 
Shelbv  and  Fayette  C.our.'.^*s, 
Tennessee 

FOR  FURTViER  INFORMATION  CONTACT: 
Mr  Wrr^nt  B   Aldnd^e,  Ir  .  Research 
ird  Te<",hnical  Svslems  Engineer. 
F.-d-'>ra!  Highway  Admir,:,5tration.  249 
C^~.'z*i-':a.r.d  Bend  Ddv^.  Nashville,  TN 
3^223,  Telephone  (6151  ?36-7106. 
SUPPLEMENTTAL  INfOHMATlON:  The  FHWA, 
.,"  Toreration  with  tfie  Tennessee 
I.'f  partmer.t  of  Transportation,  will 
prepare  an  er. viionmental  impact 
s'a'tfment  lElS)  on  a  proposal  to 
Construct  an  acrrss-controllad  four-lane 
facility  from  Mt  Pleasant  Road  near 
('.<  li.erviiie  lo  jiiSJ  so  jUj  of  Interstate  40, 
^>>.cy  a.^d  Fayette  Counties, 
Tennessee.  The  proposed  State  Route 
385  would  be  on  new  location  and  will 
be  approximateiy  lr>-17  miles  in  length, 
c^epending  upon  the  ciioire  of  proposed 
ai'ematives.  Improvemen's  to  the 
ccmdor  ar*3  considered  necessary  to 
p'ovide  for  both  present  and  projected 
traffic  needs. 

Options  under  consideration  include 
(1 1  taking  no  action  and  (2)  constructing 
an  access<:ontrolied  four-ia;ie  facility 
on  new  legation  Ther^?  are  two  major 
build  alternatives  bcinfi  proposed. 


Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
appropriate  federal,  state,  and  local 
agencies  on  June  21,  1993.  A  public 
hearing  will  be  held  at  a  future  date. 
Pubhc  notice  will  be  given  of  the  time 
and  place  of  this  hearing.  The  Draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment.  These  activities 
are  providing  input  regarding  the  scope 
of  the  EIS. 

To  insure  that  the  full  range  of  ;>suos 
to  this  proposed  action  are  addressed 
and  all  significant  issues  identified. 
comments  and  suggestions  are  invited 
from  all  interestedparties.  Comments 
and  suggestions  concerning  tfie 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  (Catalogue  of  Federal 
Domestic  Assistance  Program  Number 
20.205,  Highway  Research.  Planning 
and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  state 
and  local  clearinghouse  review  of 
federal  and  federally  assisted  programs 
and  projects  apply  to  this  program.) 

Issued  On:  June  25. 1993. 
Wright  B.  Aldridge,  fr., 
Besearch  Br  Technical  Systems,  Tennessee 
Division.  NashviUe.  Tennessee. 
|FR  Doc.  93-15767  Filed  7-2-93;  8:45  am) 
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Federal  Transit  Administration 

Transit  Technology  Program:  Advisory 

Comm^'tee  Meeting 

AGENCY;  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
i,L:rt::  Federal  Transit  Administration 
(FTA)  Transit  Industry  Technology 
Development  Advisory  Committee 
meeting  to  be  held  on  August  18. 1993. 
The  discussions  will  focus  on  the 
general  condition  of  the  transit 
equipment  market,  legislative  and 
institutional  barriers  to  transit  industry 
growth,  methods  of  stimulating 
technological  innovation,  defenyj 
conversion  opportimities,  and  how  the 
Department  can  facilitate  increased  US 
production  of  rail  and  transit  equipment 
for  both  domestic  consumption  aid 
export. 

MEETING  DATES:  The  meeting  will  lake 
place  August  18, 1993,  9  a.m.  to  4.30 
p.m. 

ADDRESSES:  The  Advisory  Committete 
meeting  will  be  held  in  room  2230  at  the 
U.S.  Department  of  Transportation,  400 
Seventh  Stret-t   S'>V    Wa^hir.^tcn,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 


ff'ffer/  G  Mora,  Federal  Transit 
Administration.  Office  of  Technical 
Assistance  and  Safety.  [2.J2)  366-0215. 

SUPP1.EMENTARY  INFORMATION: 

Background 

The  F-^dera!  Transit  Administration 
(FTA)  has  held  three  previous  meetings 
of  the  Transit  Lndustry  'l8(.hno!ogy 
Development  Federal  Advisory 
Committee.  The  first  meeting  provided 
guidance  to  the  Committee  membership 
about  their  responsib.htiHS,  and  what 
the  FFA  expects  of  the  Committee  This 
meeting  also  established  the  objectives 
of  the  Committee,  as  well  as  key 
technology  areas  that  the  transit 
industry  would  be  addressing.  The 
second  m.eetmg  included  a  ien«thy 
discussion  of  FTA  procurement 
practices  and  a  review  of  the  FTA  Fiscal 
Year  1992  Technology  Program  Plan. 
The  third  meeting,  a  fo!lcw-up  to  the 
previous  m.eeting.  served  as  a  forum  to 
seek  the  views  of  the  Committee 
members  about  the  FT.\  Office  of 
Technical  Assistance  and  Safeiy's 
proposed  six  year  Technology  Program 
Plan. 

The  fourth  meeting  will  focus  on 
issues  related  to  how  the  Departrr.ent 
can  facilitate  increased  U  S 
manufacturing  of  transit  equip.meiit  fur 
both  domestic  consumption  and  export. 

Procedures 

The  FTA  will  provide  interpreters  for 
persons  with  hearing  disabilities,  if 
requested  by  August  13.  1Q93.  All 
meetings  of  the  Tranfit  !;-'dustn,' 
Technology  Developmient  Advisory 
Committee  will  be  open  to  the  public 

Issued  on:  June  30,  1993. 
Robert  H.  McManiu. 

Acting  Administrator. 

[PR  Doc.  93-15866  Filed  7-2-93;  8:4'->  air.) 
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National  Highway  Traftic  Safety 
Aaministration 

[Docket  Nc.  92-71;  Not;cs  21 

Hackney  and  Sor«,  Inc.;  Disposition  of 
Petition  tor  Determination  of 
Inconsequential  Noncompliance 

Hackney  and  Sons.  Inc.  (Hackney)  of 

Washington,  North  Carrllna, 
determined  that  some  of  its  trailers  fail 
to  comply  with  49  CFR  571  121,  Federal 
Motor  Ve'hicle  Safntv  .Stondard  No,  121, 
"Air  Brake  Systems.'  and  filed  an 
appropri.ite  report  pursuant  to  49  CFR 
part  573.  Hackney  also  partitioned  to  be 
exempted  from  the  notification  and 
remedv  requirements  of  tlie  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 


UMI 
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U.S.C.  1381  et  teq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  December  31, 1992,  and 
an  opportunity  afforded  for  comment 
[57  FR  62602). 

Between  June  1987  and  May  1991. 
Hackney  manufactured  13 J  trailers 
which  It  determined  did  not  comply 
with  the  brake  release  ti.Tie 
requirements  of  Standard  No.  121  for 
trailers  designed  to  tow  another  vehicle 
with  airbrakes.  Between  May  1991  and 
October  1992  Hackney  produced  131  of 
the  same  type  of  trailer  which  it  also 
determined  did  not  com.ply  with  both 
the  brake  actuation  uud  release  time 
requirements  of  the  .standard. 
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I.  Brake  Release  Times 

A  Release  Time  Requirements  of 
Standard  \'o^  J21 

III  Standard  No.  121.  vehicles 
manu.^actured  before  May  3,  1991  have 
tiie  option  to  comply  with  the  release 
time  requirements  of  either  paragraph 
85,3.4,3  (hereinafter  "old  lirake  release 
test  requirement")  or  para^japh  S5  3,4  1 
(hereinafter  "new  brake  release  test 
requirement").  Vehicles  manufactured 
on  or  after  May  3,  1991  must  comply 
with  the  new  brake  release  test 
requirement. 

the  old  brake  release  test  requirement 
is  that 

[wjith  an  initial  service  brake  chamber  air 
pressure  of  95  pounds  per  sqi  An  inch  fpsi!, 
the  air  pressure  in  each  brake  chamber  shall 
when  measured  from  the  first  movement  of 
the  service  brake  control,  fall  to  5  psi  in  not 
more  than  *  *  *  0  65  second  [this  time 
interval  is  referred  to  as  the  release  time]  in 
theca.se  of  Unilers,  *  *  •  A  tra  ler  *  *  *  shall 
meet  the  above  release  time  requirenwnt  with 
•  *  *  the  test  rig  shown  in  Figure  Uaj  uf  the 
standard. 

The  new  brake  release  test  requirement 
is  that  these  trailers  have  a  release  time 
that  does  not  exceed  1.00  second  when 
using  the  test  rig  depicted  in  Figure  1  of 
the  standard,  which  is  a  different  test  rig 
from  that  in  Figure  1(a).  From  this  point 
on,  the  test  rigs  in  Figures  1  and  1(a) 
will  be  referred  to  as  "new  test  rig"  and 
"old  test  rig,"  respectively. 

fl.  Hackney  Brake  Release  Time  Tests 

Hackney  tested  two  samples  of  model 
year  1993  trailers  using  boih  the  old 
brake  release  test  requiremant  and  the 
new  brake  release  test  requirement  In  a 
phone  conversation,  Curtis  B. 
Brookshire,  Director  of  Research  and 
Development  for  Hackney,  indicated 
that  there  have  been  no  air  brake  design 
changes  from  model  years  1987  to  1993 
Therefore,  Mr.  Brookshire  expected  that 
the  pre-model  year  1993  trailers  would 


p)erforni  at  the  same  level  of 
noncompliance  as  the  1993  tra.i?rs  in 
the  air  brake  timing  tests 

In  the  release  time  tests  using  itii-  old 
brake  release  test  re<^uirements  tne 
times  ranged  from  0  684  to  0  6'tO 
second,  exceeding  tiie  maximum  of  0.65 
second  allowed  by  the  standard.  These 
results  placed  the  trailers  manufactured 
before  May  3,  1991  out  of  comphance 
with  the  release  lima  portion  of  the 
standard. 

In  the  release  time  tests  using  the  new 
brake  release  test  re-iuirement,  the  times 
ranged  from  1.344  to  1.428  seconds, 
exceeding  the  maximum  of  1.00  second 
allowed  in  the  slanciaid.  These  results 
placed  the  trailers  manufactured  on  or 
after  May  3,  1991  out  of  compliance 
with  the  release  lima  requirements  of 
the  standard, 

II.  Brake  Actuation  Times 

A.  Artudion  Time  Requirements  of 

Standard  So   121 

Vehicles  manufactured  before  May  3, 
1991  have  two  actuation  time  options. 

Vehicles  can  either  comply  with  the 
actuation  time  requirements  of 
paragraph  S5.3.3.3  (hereinafter  "old 
brake  actuation  test  requirement")  or  of 
paragraph  S5.3.3.1  (hereinafter  "new 
brake  actuation  test  re<qu;rement"). 
Vehicles  mariufactu.red  on  or  after  May 
3,  1991  must  comply  with  the  new 
braice  actuation  test  requirement. 

The  old  brake  actuation  test 
requirement  is  that: 

;  wj;th  an  initial  service  brake  chamber  air 
pressu.T  of  100  pounds  per  square  inch  (psi), 
the  air  pressure  ;n  each  Drake  chamber  shall, 
wtien  measured  from  the  first  movement  of 
the  service  brake  control,  reach  60  psi  in  not 
more  than  *  *  *  0  30  second  [this  time 
i."itP!-val  IS  referred  to  as  the  actuation  time] 
m  the  case  of  trailer.  *  *  *  A  trailer  *  •  • 
shall  meet  the  stove  test  rig  shown  in  Figure 
1(a)  lold  test  rigl. 

The  new  brake  actuation  test 
requirement  is  that  these  trailers  have 
an  actuation  time  that  does  not  exceed 
0  50  second  when  using  the  test  rig  in 

Figure  1  (new  test  rig). 

B  Hackney  Brake  Actuation  Time  Tests 

Hackney  tested  the  same  model  year 
1993  trailers  m  the  actuation  time  tests 
as  if  used  for  the  release  time  tests. 

When  using  the  old  brake  actuation 
test  requirement,  the  actuation  times 
ranged  from  0  204  to  0.216  second. 
These  times  comply  with  the 
requirement  of  not  more  than  0.30 
second  required  m  the  old  brake 
actuation  test  requirement.  However, 
this  requirement  is  not  applicable  to 
post  May  3,  1991  vehicles. 

In  the  test  using  the  new  brake 
actuation  test  requirement,  the  actuation 


ti'ne 

s  ranged  from  0,5f)2  to  0  h: 
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6 
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cui;. 
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actuation  time  required  lu  'ne  new 
brake  actuation  tost  requiremenl.  The^* 
results  place  the  trailers  manufactured 
on  or  after  May  3,  1991  out  of 
compliance  with  the  actuation  time 
requirements  of  the  standard. 

Ill,  !ld(,  knev  R4t,i<)ndle 

hackney  t)elieves  that  the 
noncompliances  are  inconsequential  as 
they  relate  to  motor  vehicle  safety  for 
the  following  two  reasons: 

1.  The  actuation  times  on  the  post- 
May  3,  1991  units  comply  with  the  pre- 
May  3, 1991  requirements  of  the 
standard. 

2.  The  release  times  on  both  the  pre- 
and  post-May  3, 1991  units  are  only 
shghtly  out  of  compliance  with  the  pre- 
May  3. 1991  portion  of  the  standard. 

In  addition,  Hackney  cited  comments 
on  a  final  rule,  which  NHTSA  issued  on 
May  1, 1989.  amending  the  timing 
requirements  of  Standard  No.  121  (54 
FR  18890).  Hackney  stated  that  the 
materials  supported  its  petition,  without 
offering  elaboration.  The  materials 
Hackney  cited  are  as  follows: 

MVMA  also  asserted  that  NHTSA '»  own 
test  results  do  not  support  the  significance  of 
combination  tirr.ing  on  trailer  push, 
jackknifing.  or  accident  avoidance.  (54  FR 
18893) 

Bendix  stated  that  it  believes  that,  for 
combination  vehicles,  faster  application 
times  coupled  with  improved  timing  balance 
will  result  in  shorter  stopping  distances  and 
better  driving  control.  That  commenter  stated 
that  it  twlieves  also  the  proposed  changes  are 
in  the  proper  direction  and  are  technically 
feasible,  although  it  is  unaware  of  data  to 
substantiate  performance  improvements. " 
(54  FR  1S894) 

CM  argued  further  that  while  NHTSA  has 
Implied  that  the  kingpin  forces  measured  are 
largely  the  result  of  the  brake  timing  existent 
on  the  tested  vehicle  combinations,  those 
forces  are  actually  a  function  of  brake  system 
pneumatic  balance,  torque  balance,  brake 
application  technique  and  timing.  The 
commenter  asserted  that  IWTSA  has 
demonstrated  neither  that  there  is  a  need  to 
lower  such  forces  nor  that  the  revisions 
proposed  would  serve  to  achieve  that  end." 
(54  FR  19894) 

One  commenter,  Volvo  White  opposed  the 
adoption  of  gladhand  timing  requirements. 
This  company  argued  that  manufacturer's 
compliance  data  would  he  invalidated,  that 
many  of  the  changes  implemented  over  the 
last  ten  years  to  improve  tractor  trailer 
compatibility  would  no  longer  be  available, 
and  that  NHTSA's  research  docs  not  justify 
the  need  for  the  proposed  requirements."  (54 
FR  18805)  (emphasis  original  in  all  quotes). 

Once  Hackney  discovered  the 
noncompliance,  it  added  a  booster  valve 
in  the  trailer  brake  system  to  correct 
both  the  actuation  and  release  timing 
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problems.  Hackney  stated  that  trailers 
currently  in  production  fully  comply 
with  the  actuation  and  release  time 
requirements  of  Standard  No.  121 

No  comments  were  received  on  the 
petition 

The  agency  has  accorded  little  weight 
to  Hackney's  bare  citation  of  comments 
without  elaboration  NHTSA  had 
already  considered  these  comments  in 
establishing  the  final  rule  published  on 
May  1.  1989  NHTSA  has  decided  to 
dispose  of  the  petition  by  Hackney  m 
the  manner  and  for  the  reasons 
di*':ussed  below 

A  Brake  Release  Time  of  the  130 
Trailers  Manufactured  Before  May  3. 
J991 

The  requirement  in  effect  for  trailers 
manufactured  before  May  3, 1991, 
established  a  brake  release  time  of  not 
more  than  0  65  second.  The  range  of 
brake  release  time  experienced  by 
petitioner's  trailers  was  0  684  to  0.690 
second,  resulting  in  a  range  cf 
noncompliance  of  0  0.34  to  0.040 
second. 

NHTSA  has  exam.ined  the  rulemaking 
history  of  Standard  No  121  including 
the  comments  subm.itted  to  the  various 
dockets  to  see  if  there  were  any 
charactenzations  of  the  effect  on  braking 
performance  of  an  increase  in  brake 
n'lease  time  mea,sured  m  hundredths  of 
a  second.  There  were  no  surii 
comments.  Informed  opinion  at  NHTSA 
headquarters  and  its  Vehicle  Research 
Test  Center  m  Ohio  is  that  the  slight 
increase  in  release  time  reflected  in  this 
noncompliance  will  not  adversely  affect 
the  braking  performance  cf  the 
noncom.pliant  trailers,  and  will  not  have 
a  measurable  impact  upon  safety. 

Accordingly,  tne  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  with  S5.3  4  3  of 
Standard  No  121.  by  130  trailers 
manufactured  before  May  3. 1991,  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted 

B  Brake  Release  Time  of  the  131 
Trailers  Manufactured  on  and  After  May 

3.  1991 

The  requirement  in  effect  for  trailers 

manufactured  on  and  aft^r  May  3,  1991, 
establishes  a  brake  release  time  of  not 
more  than  1.00  second,  when  a  vehicle 
is  tested  in  accordance  with  a  new 
procedure  that  the  agency  had 
determined  better  represented  the  actual 
braking  performance  experienced  by  a 
motor  vehicle  equipped  with  an  air 
brake  system.  The  range  of  brake  release 
times  experienced  by  the  petitioner's 
trailers  was  1.344  to  1  428  seconds. 
resulting  in  a  range  of  noncompliance  of 


0  ,144  to  0  428  second.  These  values 
represent  a  28  to  43%  increase  over  the 
maximum  permitted  by  the  standard. 
and  the  agency  do^^s  not  believe  that 
such  a  deviation  can  be  considered 
inconsequential. 

Inade<^uate  release  timing  of  trailer  air 
brakes  can  adversely  affect  braking 
performance-  For  example,  if  the 
trailer's  wheels  do  not  unlock  fast 
enough  as  the  driver  is  attempting  to 
stop,  the  trailer  will  skid  In  order  for 
the  d.nver  to  regain  control,  immediate 
release  of  the  brakes  is  necessar>' 

Accordingly,  the  petitioner  has  not 
met  its  burden  of  persuasion  that  the 
failure  of  the  111  trailers  manufactured 
on  and  after  May  3,  1991.  to  conform  to 
35. 3. 4.1  of  Standard  No  121  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  denied. 

C.  Brake  Actuation  Time  of  Trailers 
Manufactured  on  and  After  May  3.  1991 

The  requirement  in  effect  for  trailers 
manufactured  on  and  after  May  3.  1991, 
establishes  a  brake  actuation  time  of  not 
more  than  0.50  second,  when  a  trailer  is 
tested  in  accordance  with  the  new  test 
procedure.  The  range  of  brake  actuation 
times  «xperienc8d  by  the  petitioner's 
trailers  was  0.582  to  0  636  second. 
resulting  in  a  range  of  noncompliance  of 
.082  to  0.136  second.  These  values 
represent  an  increase  of  16  to  27  percent 
over  the  maximum  permitted  by  the 
standard,  and  in  this  instance  as  well, 
the  agency  does  not  believe  that  such  a 
deviation  can  be  considered 
inconsequential. 

Inadequate  actuation  lime  of  trailer  air 
brakes  can  adversely  affect  braking 
performance.  For  example,  if  a  trailer's 
brakes  are  applied  more  slowly  than  the 
towing  vehicle's  brakes,  the  trailer  can 
bump  the  towing  vehicle,  applying  an 
excessive  compressive  force  on  the 
kingpin  connecting  the  trailer  to  the 
towing  vehicle.  In  addition,  if  the  brakes 
are  applied  during  a  turn  on  a  wet  road, 
this  force  on  the  kingpin  may  reduce  the 
stability  of  a  tractor- trailer  combination 
and  contribute  to  a  jackknifing  accident. 

Accordingly,  the  petitioner  has  not 
met  its  burden  of  persuasion  that  the 
failure  of  the  131  trailers  manufactured 
on  and  after  May  3. 1991.  to  comply 
with  S5.3.3.1  of  Standard  No  121  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  denied. 

Authority:  15  U.S.C.  1417.  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8 

Issued:  June  30, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Pulemakir\g. 
IFR  Doc.  93-15868  Filed  7-2-93;  8:45  am) 
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(Ooclwt  No.  93-49;  Nottc*  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1993  Mercedea- 
Benz  Gelaendewagon  300GE  (Type 
463)  Multi-Purpoae  Paaaenger  Vehlclea 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Request  for  comments  on 
petition  for  determination  that 
nonconforming  1993  Mercedes-Benz 
Gelaendewagon  300GE  (Type  463) 
multi-purpose  passenger  vehicles 
(MPVs)  are  eligible  for  importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  1993  Mercedes-Benz 
Gelaendewagon  300GE  (Type  463) 
MPVs  that  were  not  originally 
manufactured  to  comply  with  ell 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  have 
safety  features  that  comply  with,  or  are 
capable  of  being  m.odified  to  comply 
with,  all  such  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  August  2.  1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  num.ber, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  Si 
SVV  ,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am.  to  4  p.m.] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(cKA)fi)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15U.SC. 
1397(c)(3)(A)(i)(I).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
modal  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S. -certified 
motor  vehicle,  section  108(c)(3)(A)(i)(n) 
of  the  Act.  15  U.S.C.  1397(c){3)(A)(i)(II), 


UMI 
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permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  modified  to  comply 

with,  all  applicable  Federal  iTiotnr 
vehicle  ssfety  standards  based  on 
destaictive  test  data  or  such  other 
rvidence  as  MfFSA  deterinres  to  be 
adequate. 

Petitions  for  eligibility  det6rn-.;r.,-!'ions 
may  be  submitted  by  either 
manufacturers  or  irr'pertf?rs  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  m  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  me 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
if  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  detormination  in  the 
Federal  Register. 

Europe  international,  Inc.  of  Santa  Fe. 
New  Mexico  (Registered  Importer  No. 
R-91-002)  has  petitioned  NHTSA  to 
determine  whether  1993  Mercedes-Benz 
G€laendewagon  300GE  (Type  463) 
MPVs  are  eligible  for  importation  info 
the  United  States,  Europa  contend.s  that 
this  vehicle  is  eligible  for  importation 
under  section  108(r:)(3)(A)(r)ai)  of  the 
Act,  15  U.S.C-  1397(c)(3)(A]!i)(!I). 
because  it  has  safety  features  that 
comply  with,  or  are  capable  of  being 
modified  to  comply  with,  all  applii:abie 
Federal  m.otor  vehicle  safety  standards. 

Specifically,  the  petitioner  claims  that 
the  1993  Mercedes-Benz 
Gelaendewagon  3C0GE  (Type  4531  \fPV 
has  safety  features  that  comply  with 
Standard  Nos.  102  Transmission  Shift 
Lever  Sequence  *   '   *  (based  on  visual 
inspection  and  ope.Mtion),  103 
Defrosting  and  Defogc;ng  Systems 
(basod  on  inspection).  104  Windshield 
Wiping  and  Washing  Systems  (based  on 
operation  end  certification  of  vehicle  to 
European  standard),  105  Hydraulic 
Brake  Systems  (based  on  documented 
testing  and  comparison  of  components 
to  U.S.-model  counterparts).  106  Brake 
Hoses  (based  on  visual  inspection  of 
certification  markings),  107  Reflecting 
Surfaces  (based  on  visual  inspection), 
113  Hood  Latch  Systems  (based  on 
operation).  116  BrQA:e  Fluids  [based  on 
visual  inspection  of  certification 
markings),  119  New  Pneumatic  Tires  for 
Vehicles  Other  Than  Passenger  Cars 
(based  on  visual  inspection  of 
certification  markings),  124  Accelerator 
Control  Systems  (based  on  operation), 
201  Occupant  Protection  in  Interior 
Impact  (based  on  test  film  and 
certification  of  vehicle  to  European 
standard),  202  Head  Restraints  (based 


on  test  film  and  certification  of  vehicle 
to  European  standard),  204  Sti^r.ng 
Control  Rearward  Displacement  (btsed 
on  test  film),  205  Glazing  Materials 
(based  on  visual  inspection  of 
certification  markings),  206  Door  Locks 
and  Door  Retention  Components  (based 
on  certific^tjon  of  vehicle  to  European 
standard).  2G7  Seating  Systems  (based 
on  undocumented  test  results  and 
certification  of  vehicle  to  European 
stendard)  209  Seat  Belt  Assemblies 
based  ;jn  ;  ert;fication  markings  and 
schematic  di,?gram  of  seat  belt  warning 
system),  211  Wheel  S'':ts.  Wheel  Discs 
and  Hubcaps  (l)esed  nn  visual 
inspection).  29 1  Winr!^^ ;  -  'd  Zone 
Intrusion  {based  on  e  ,^;-::-.tring 
evaluation  of  Standard  No.  208 
compliance  test  film  and  test  data),  and 
302  Flammability  of  Ir.terior Materials 
(based  on  composition  of  upholstery). 

The  petitioner  also  contends  that  the 
1993  Mercedes-Benz  Gelaendewagon 
300GE  (Type  463)  MPV  is  capable  of 
being  modified  to  comply  with  the 
following  standards,  in  the  manner 
indicated: 

Standard  No.  101  Controls  and 
Displays:  Substitution  of  a  lens  marked 
"Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  sealed  beam 
headlamps;  (b)  installation  of  U.S.- 
model  side  marker  lamps  and  reflectors. 
The  petitioner  asserts  that  testing 
performed  on  the  taillamp  reveals  that 
it  complies  with  the  standard,  even 
though  it  lacks  a  DOT  certification 
marking,  and  that  all  other  lights  are 
DOT  certified. 

Standard  No.  Ill  Rearview Mirrors: 
Replacement  of  the  convex  passenger 
side  rearview  mirror  with  a  flat  surfaced 
mirror,  or  inscription  of  the  required 
warning  statement  on  the  mirror's 
convex  surface. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  in  the 
steering  lock  electrical  circuit. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VTN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the  front 
doors  are  open. 

Standard  No,  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars  Installation  of  a  ti.'-e  information 
placard.  The  petitioner  asserts  that  the 
tire  nms  are  certified  by  their 
manufacturer  as  complying  with  the 


lard. 


t!i"v  lack  e  LM)T 


:'^::':  Crash 
9  complying 


Protection:  Installatx 
driver's  side  air  bag  an^:  a  seat  belt 
warning  buzzer.  The  p)etitioner  asserts 
that  the  vehicle  conforms  to  the 
standard's  heed  injury  criteria  at  the 
front  passenger  position  based  on  a  test 
report  from  the  vehicle's  manufacturer. 

Standard  No.  210  Seat  Belt  Assembly 
Anchorages:  Insertion  of  instructions  on 
the  installation  and  use  of  child 
restraints  in  the  owner's  manual  for  the 
vehicle.  The  petitioner  asserts  that  the 
vehicle  is  certified  as  complying  with  a 
European  standard  that  contains  more 
severe  force  application  requirements 
than  those  of  this  standard. 

Standard  No.  Z12  Windshield 
Retention:  Application  of  cement  to  the 
windshield's  edges. 

The  petitioner  provided  test  data 
indicating  that  the  vehicle  satisfied  the 
frontal  barrier  requirements  of  Standard 
No.  301  Fuel  System  Integrity.  The 
petitioner  also  supplied  data  on  a  rear 
barrier  crash  at  31  mph  with  crash 
forces  approximating  those  required  by 
the  standard.  The  data  revealed  that  fuel 
leaked  from  the  vent  during  the  rollover 
that  was  conducted  as  part  of  this  test. 
The  petitioner  installed  a  rollover  valve 
in  the  fuel  tank  line  to  resolve  that 
problem.  The  petitioner  also  stated  that 
the  vehicle  should  comply  with  the 
lateral  impact  test  at  the  lower  speed  of 
20  mph  due  to  the  reinforcing  structure 
surrounding  the  fuel  tank  and  the 
placement  of  the  fuel  lines  inside  the 
main  frame  of  the  vehicle. 

The  petitioner  additionally  notes  that 
Standard  Nos.  214  Side  Impact 
Protection  and  216  Roof  Crush 
Resistance  will  apply  to  MPVs  built  on 
or  after  September  1, 1993.  Although  it 
assumes  that  it  will  first  modify  vehicles 
built  before  September  1, 1993,  the 
petitioner  stated  that  it  intends  to 
conduct  tests  confirming  the 
requirements  of  those  standards  so  that 
vehicles  built  after  that  date  can  be 
certified.  The  petitioner  also  expressed 
the  belief  that  the  Gelaendewagon 
300GE  will  meet  Standard  No.  216 
without  the  need  for  modification. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street.  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
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will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  af^er  the 
closing  date  will  also  be  considered 
Notice  of  final  action  will  be  published 
in  the  Fsderal  Register  pursuant  to  the 
authority  indicated  below. 

Authority;  15  U  S  C  t397(C){3)(a)(i)(n)  and 

(OUu);  49  CFR  593,8,  delegations  of 
authority  at  49  CFR  1  50  and  501  8 

Issued  on:  June  29,  1993 
Williun  A.  Boefaiy. 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  93-15869  Filed  7-2-9.3   8  45  am) 

■ILUNQ  COM  4»10-<a-M 


R«s«arch  and  Sp«clal  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT 
ACTION:  Notice  of  grants  and  denial  of 
application  for  exemptions,  correction 

SUMMARY:  Notice  of  Application  No. 
10803-N  Western  Electnc  Corporation 


that  appeared  at  page  33977  of  tlie 
Federal  Register  for  June  22.  1993, 
should  have  appeared  10803-N 
VVestinghouse  Electric  Corporation. 

J   Suzanne  Hedgepeth, 

Chief.  Exprvptions  Programs,  Office  of 

Hazardous  Materials,  Exemptions  and 

Approvals. 

[FR  Doc.  93-15842  Filed  7-2-83;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coilectlon 
Requirements  Submitted  to  0M8  for 
Review 

Date:  June  28, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Papervi'orit  Reduction  Act  of  1980, 
Puolic  Law9&-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 


Rocofdkeeptng  - 

Learning  about  the  law  

Preparing  the  wort^s^e6ts  and  payment  vouc^e^  

Copying,  assemt*ng  and  sending  tt^e  payment  voud^er  to  tt>e  IRS 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NVV., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0087 

Form  Number:  IRS  Forms  1040-ES. 
1040-ES(NR),  and  1040-ES  (Espanol) 

Type  of  Review:  Revision 

Title:  Estimated  Tax  for  Individuals 
(US, Citizens  and  Residents)  (1040- 
ES),  For  Nonresident  Aliens  (1040- 
ES(NR)),  For  Use  in  Puerto  Rico  (In 
Spanish) 

Description:  Form  1040-ES  is  used  by 
individuals  (including  self-employed) 
to  make  estimated  tax  payments  if 
their  estimated  tax  due  is  S500  or 
more,  IRS  uses  the  data  to  credit 
taxpayers'  accounts  and  to  determine 
if  the  estimated  tax  has  been  properly 
computed  and  timely  paid. 

Pespondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  14,563,250 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper: 


1040-ES 

1  hr.,  19  min  .... 

19  mtn 

53  mm 

10  mIn 


1040-ES{NR) 

40  min  

15  min  

1  hr ,  3  min  , 

10  min  


1040-ES  espanol 


7  mtn, 
7  min. 
32  mm. 

10  min. 


UMI 


Frequency  of  Response  Quarterly 

Estimated  Total  Reporting 

Recordkeeping  Burden^  \  117,862.200 
hours 

OMB  Number:  1545-0188 

Form  Number:  IRS  Form  4868 

Type  of  Review  Revision 

Title:  Application  for  Automatic 
Extension  of  Time  to  File  U.S. 
Individual  Income  Tax  Return 

Description  Form  4868  is  used  by 
taxpayers  to  apply  for  an  automatic 
four-month  extension  of  time  to  file 
Form  1040,  Form  1040A.  or  Form 
1040EZ.  This  form  contains  data  used 
by  the  Service  to  determine  if  a 
taxpayer  qualifies  for  the  extension. 

Respondents:  Lndividuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers  5,572,999 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordingkeeping — 26  minutes 
Learning  about  the  law  or  the  form — 

12  minutes 
Preparing  the  form — 18  minute? 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  minutes 

Frequency  of  Response  Annually 


Estimated  Total  Reporting/ 

Recordkeeping  Burden:  7.021.978 
hours 

Clearance  Officer  Ganick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Con.stitution 
Avenue.  N'\V  .  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  HoUaxid, 

Departmental  Reports,  Management  Officer 

[FR  Doc.  93-15797  Filed  7-2-93;  8:45  am] 

BtUING  CODE  030-01-41 


Internal  Revenue  Service 

Trade  Show:  IRS  1993  Nationwide  Tax 
Forum 

agency:  Internal  Revenue  Service. 

Trtids...ry. 

ACTION:  Notice  of  IRS  s  1993  Nationwide 

Tax  Forum.  Conferences  and 

Exhibitions, 


SUMMARY:  The  Alternative  Ways  of 
Filing  Office  of  the  Input  Processing 
Division  of  the  Internal  Revenue  Service 
is  offering  seven  Nationwide  Tax 
Forums,  Conference  and  Exhibitions  in 
1993.  Dates  and  locations  for  the 
Conference  and  Exhibitions  are:  July  7- 
8  in  Boston,  MA;  July  20-21  in 
Minneapolis.  MN;  August  12-13  in 
Atlanta,  GA;  September  1-2  in 
Cincinnati,  OH;  September  15-16  in  San 
Francisco,  CA;  September  29-30  in 
Seattle,  WA;  and  October  6-7  in  San 
Antonio,  TX. 

Each  conference  and  exhibition  will 
provide  a  forum,  in  a  trade  show 
environment,  on  the  latest  information 
about  alternative  ways  of  filing  federal 
tax  returns,  i.e.,  electronic  filing, 
1040PC.  and  other  IRS  initiatives.  It  will 
also  be  an  opportunity  to  view  the  latest 
in  com.puter  hardware  and  software 
used  for  electronic  filing. 

Vendors  of  computer  hardware, 
software  and  other  services  related  to 
electronic  filing  of  tax  return  data  are 
invited  to  exhibit  their  products  during 
these  two  day  shows. 
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Seminars  will  be  provided  for  new 
and  expenenced  participants  in 
electronic  tax  filing  Topics  covered  in 
the  seminars  will  include  Alternative 
Way;  of  Filing,  1040PC  and  Forrr.s 
Standardization,  'jQivJ  Fii;ng  of  Federal 
and  State  Tax  Returns,  1994  Chaiigfs  in 
Electronic  Filing,  Tax  F^ractifioner 
Programs,  Benefits  of  Filing  Emplove*? 
Pension  Plan  Returns  by  Eiectrrjnu,; 
Magnetic  Media,  Tax  System 
Modernization  (TSM),  Compliance 
20O0,  as  well  as  others  Attendance  at 
these  seminars  will  qualify  for 
Continuing  Professional  Education 
(CPE)  credits. 

Participants  in  the  electronic  filing 
program  who  have  an  application  on  file 
with  the  IRS  or  are  on  the  Praditioner 
Mailing  List,  will  receive  a  mail-out  that 
details  the  specifics  of  the  shows  The 
mail-out  will  also  contain  hotel 
reservation  information 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
Alvey,  RP  Exhibit  Sen-ice.  Inc  .  at  (301) 
773-1881  orF.^X  (301)  773-^742,  if  you 
are  interseted  in  being  an  exhibitor. 
Contact  your  local  IRS  office  and  ask  for 
the  Electronic  Filing  Coordinator  if  you 
have  any  questions  about  the 
conferences  or  if  you  have  not  re<::eived 
the  attendee  brochure 
Pejgy  Stnink, 
Chief.  Marketing  Sect, on 
[PR  Doc.  93-15775  Filed  7-2-93,  8  45  am! 

BtLUMO  COOe  400-01-0 

UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  List  of  Objects 

On  June  18.  1993  notice  was 
published  at  page  33687  of  the  Federal 
Register  (58  FR  33687)  by  the  United 
States  Information  Agency  pursuant  to 
Public  Law  8^259,  relating  to  the 
exhibit  "Joan  Miro."  A  list  of  the  obte(-ts 
included  in  that  exhi*bit  may  be 
obtained  by  contacting  Mr  R.  Wallace 
Stuart  of  ihe  Office  of  the  General 
Counsel  of  USL\.  The  telephone  number 
is  (202)  619-5078,  and  the  address  is 
room  700,  301  4th  Street.  SW., 
Washington,  DC  20547 

Dated:  June  29,  1993. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  93-15776  Filed  7-2-93,  8  4.5  am] 
siujNO  COM  tat-n-m 

DEPARTMEKT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Matching  Program 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Notice. 


No'.ice  is  hereby  given  'hat  t.-ie 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Intemal 
Revenue  Ser.ice  {IRS)  income  tax 
records  with  VA  pension  and  parents' 
dependency  and  indemnity 
compensation  r€H:ords.  The  match  will 
include  the  records  of  current  VA 
beneficiaries  as  well  as  records  of 
former  beneficiaries. 

The  goal  of  this  match  is  to  compare 
income  as  reported  to  VA  with  income 
tax  records  maintained  by  IRS. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 
receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  (DIC)  from  VA  with 
income  tax  records  maintained  by  IRS. 
This  is  a  reinstatement  of  a  matching 
program  whor,e  legislative  authority 
expired  Septefnber  30.  1992.  PubUc  Law 
102-568.  extended  the  matching 
authority  to  September  30, 1997.  The 
match  with  IRS  u  ,11  provide  VA  with 
data  from  the  IRS  Wage  and  Information 
Returns  (IRPJ  Master  File.  VA  will  use 
the  data  to  update  the  master  records  of 
VA  beneficianes  receiving  income 
dependent  benefits  and  to  adjust  VA 
benefit  payments  as  prescribed  by  law. 
Currently,  information  about  a  VA 
beneficiax;',  s  rect-ipit  of  income  is 
obtained  from  reporting  by  the 
beneficiary  The  proposed  matching 
program  will  enable  \'A  to  ensure 
acrurste  reoorting  of  income. 

Records  in  he  Matched:  The  VA 
records  involved  m  the  match  are  the 
VA  system  of  records.  Compensation, 
Pension,  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22)  contained 
;n  the  Pnvacy  Act  Issuances.  1989 
compilation,  Volume  11,  pages  91ft-922 
as  annended  The  IRS  records  consist  of   ■ 
information  from  the  Wage  and 
information  Return.*  (IRP)  Master  Fue. 
Privacy  Act  System  Treas.  IRS  22.061.  In 
accordance  with  title  5  USC. 
subsection  552a(o)(2)  and  fr),  copies  of 
the  agreement  are  being  sent  to  both 
Houses  of  Congress  and  to  the  Office  of 
Management  and  Budget 

This  notice  is  provided  m  accordance 
with  the  provisions  of  the  Privao-  Art 
of  1974  as  amended  by  Publir  l.jiw  j  f.iG 
.50.3 

The  match  is  estimiated  to  star!  June 
1.  1993,  but  will  start  no  sooner  than  30 
days  after  publication  of  this  Notic*  in 
the  Federal  Register,  or  30  days  after 
copies  of  this  Notice  and  the  agreement 
of  the  parties  is  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  net 
more  han  18  months  after  the 
agree   lent  is  properly  implemented  b\ 
the  parties.  The  involved  agencies'  Data 
Integrity  Boards  (DIB)  may  extend  this 


match  for  12  months  provided  the 
agencies  certify  to  their  DIBs,  within 
three  months  of  the  ending  date  of  the 
original  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 
has  been  conducted  in  compliance  with 
the  original  matching  program, 

ADDciESSES:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Director.  Compensation 
and  Pension  Service  (21),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420. 

F0«  FURTHER  INFORMATiW  CO.KTACT: 
David  C   *;;    \ ...    .  ;  ■  i-      . .,.,,  233-3504. 

SUPPLEMEVTAPy  INFORUATtON:  This 
information  is  required  by  title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

y^pproved.  June  24, 1993. 
)esse  Brown, 

Secretary  of  Veterans  Affairs. 
[FR  Doc.  93-15882  Filed  7-2-93;  845  am] 
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OFFICE  OF  POLJCY  DEVELOPMENT 

Preatdent's  Courvcll  on  Suslairiabie 
Development;  Meeting 

agency:  Office  of  Policy  Development. 

ACTION:  Noticing  the  first  meeting  of  the 
President's  Council  on  Sustainable 
Development. 

Time  and  Date:  9  a.m.-3  p.m. 
Tuesday,  July  20. 1993. 

Place:  Thomas  L.  Kimball  Conference 
Center — National  Wildlife  Federation — 
1400  16th  Street,  NW. 

Sfofus.Open. 

Matters  to  be  Considered:  The 
President's  Counn!  on  Su^ainable 
Development  is  e  purorsnip  of 
industry,  labor,  gove-  rier  t, 
environmental  orgaxuiatians,  not-for- 
profit  groups,  and  civil  rights 
organizations.  The  Council  will  adopt 
administrative  procedures,  establish 
short  and  long-term  priorities,  discuss 
substantive  sustainable  development 
issues. 

Contact:  Cathy  Zoi— White  House 
Office  On  Environmental  Policy,  (202) 
456-6224. 

I  Note:  Notice  of  meeting  ia  being  published 
loM  than  fifteen  dayi  in  advance  due  to 
holiday  publication  tcheduling). 
FHar  S.  Siegel, 
Management  Analyst. 
FR  !>v  n^-16145  Piled  7-2-93;  2:06  pm) 
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This  ••dun  o(  the  FEDERAL  REGISTER 
contains  r>o0C9S  o*  msatmgs  pcitiiS^wi  uncte' 
tt^  "Govemrnent  in  t^e  S'^nst^r^e  A,,;    '»jC 
L   94-409)  5  L'  SC    55»'fl;i'3/ 


COMMOOTTY  fUTURES  rRA[)«NG  CO^-MISSIOM 
T*IE  AND  DATE:  11  !  !  i  :r.    Fr.day,  July 
1*V  1993 
PLACE:  2031  K  St  ,  NW    Washington. 

DC  .  8th  Fh^or  Heannii  Ki.'Cirr, 

STATUS:  Closed 

MATTtRS  TO  BE  CONSIOet^EO: 

F.nforcemer'.t  Ma'ter^ 

CONTACT  PERSON  FOP  MORE  INFC^MAPON- 

I  ear,  A   Webb,  254-^-''s4 

lean  A.  Webb, 

Secretary  of  the  Commission. 

!FR  Doc  93-1596  Filed  7-1  -93;  10:54  am] 

BJLLJNG  CODE  MS '-01 -41 


COMMOOmr  futures  trading  COMMtSSION 

TIME  AND  DATE:  10:00  am.,  Thursday. 

|',:'v  22,  19'-'] 

PLACE:  2013  K  St  ,  N  VV..  Washington. 

D  C    Lowe'  Lobby  Hearing  Room. 

STATUS:  Open. 

— <_(uarti":iy  review.  3rd  Quarter.  FY  1993 

— Final  regulatioa  prohibiting  dual  trading 

by  floor  brokers 
— Consideration  of  upcoming  Commission 

business 

CONTACT  PERSON  FOR  MORE  INFCRMAnON: 

1';::  A  Webb.  Secretary  of  the 

Commission. 

[FR  Doc  93-15962  Filpd  7-1-93;  10:54  am) 

Bn.lJNa  CODE  C5;-0'-«* 


COMMODITY  PiJTURtS  ^RACHNC  C0«MrSS»ON 

T.ME  AND  DATE:  10:30  a.m..  Thursday. 

}:.:>•  22.  l-i'^' 

PLACE:  2023  k  Si..  N.W..  Washington, 
V  C.  ,  8th  Floor  Hearing  Room. 
STATUS:  Closed 

MATTtRSTOBECONSlOEaE:    K  ;le 
enforcement  revi.-,. 

COf-TACT  PERSON  FO^  WORE  iHfO-ve.'  ON: 

]>-:::  A    \\-")<     2 "4-^   "  ;  4 

lean  \   Webfc, 

S^cr^tary  of  the  Commission. 

irK  D<,c  9^-:-^^,-!  7  ',-.-i  7-1-93;  10:54  am) 

BILL.KC  COOe  «J6:-0'-M 


commod;t>  ihjt'jres  trading  comm'SSion 

TT*»£  AND  DATE;  IMKJ  8  ;::  .  Inurs-n\, 
I::;v  22,  1993. 

PLACE:  2033  K  St..  N.W.,  Washington. 
D.C..  8th  Floor  Hearing  Room. 


STATUS:  Closef^ 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONT»CT  PERSON  FOR  MORE  INFORMATION: 

I  ■,.:.    \    v..  ;-  •.  ij4-^Ji4 

Secretary  of  the  Commission. 

IFR  ruM-  Q^-1 5964  Filed  7-1-93;  10:54  am] 

aiLLii*',  ■-,  ■■•oe  »:wi  fl'-M 

coMMOomr  futures  trading  commission 

TIME  AND  DATE:  11:30  a.m..  Thursday, 
July  22.  1993. 

PLACE:  2033  K  St..  N.W..  Washington. 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSJOERED: 

Enforcement  objectives 

CONTACT  PERSON  FOR  MORE  INFORMATION 

Jean  A.  Webb,  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  93-15965  Filed  7-1-93;  10:54  am] 

BIUJNC  CODE  nei-Pt-M 

BOARD  OF  GOvE-iSOPS  OF  ''-^E  FEDERAL 
RESERVE  SYSTEM 

TWIE  AND  DATE:  Approximately  12:00 
noon.  Thursday.  July  8. 1993.  following 
a  recess  at  the  conclusion  of  the  open 
meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 

s-^tf"js-  Closed. 

MA^'Fi^S  TO  BE  CONS.Ofc^cO. 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  )uly  1,1993. 
Jennifer  ].  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-15968  Filed  7-1-93;  11:29  amj 

BILUNO  CO0£  mfr-OV-^ 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TpME  AND  DATE:  10 OO  n  -r.  ,  Th.j-S'iflv 

Ii;!v8,1993. 

PLACE:  MarrinRr  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington,  DC.  20551. 

STATUS:  Op^-n 

MATTERS  TO  BE  CONSIDERED: 

SunirvGry  Agenda:  Because  of  its 

routine  nature  no  substantive 

discus.sion  of  the  following  item  is 

anticipated.  This  matter  will  be  voted 

on  without  discussion  unless  a  member 

of  the  Board  requests  that  the  i'.em  be 

moved  to  the  discussion  agenda. 

1.  Proposed  criteria  for  spKinsoring 
Telecommunications  Service  Priority 
assignment^.  (PrnfKised  earlier  for  public 
comment:  Docket  No.  R-0786) 

Discussion  Agenda: 

2  Publication  for  comment  of  jroposod 
amendments  to  Regulation  DD  (Truth  in 
Savings)  regarding  calculation  of  the  annual 
percentage  yield  for  certain  time  accounts. 

3.  Proposed  1994  Federal  Reserve  Bank 
budget  objective. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  t>e  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reser\'e  Svs'em, 

Washington,  DC  20551 

CONTACT  PERSON  FOR  MORE  INFORMATfO^^: 
Mr,  Josfpb  R  C^tiyne,  Assistant  to  ti.t- 
Board;  (202)452-3204. 

Dated:  Julv  1   v^qi 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-15969  Filed  7-1-93;  11:29  am] 
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NATIONAL  COUNCIL  ON  DISABiLITY 
Qu.ir;>':i",  Meeting  and  t'ublic  Hearing 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability  and  the 
Council's  public  hearing  on  inclusion  of 
students  with  disabilities  in  the 
mainstream  of  our  education  system. 
Notice  of  this  meeting  and  hearing  is 
required  under  Section  522b  of  the 
Government  in  the  Sunshine  .^ct,  (P.L. 
94-409). 


UMI 
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DATES:  August  2-5.  1993.  8:45  am  to 

5  00  p.m. 

LOCATION:  Hyatt  Regency  fiiicago,  151 

E,  Wacker  Drive.  Chicago,  Illinois 

60601, (312)  565-1234, 

F0«  INFORMATX>N  COWTACT:  Mark  S 

QuigJey,  Public  Affairs  Specialist, 

National  Council  on  Disability.  800 

Lndependence  Avenue,  SW,  Suite  B14 

Washington,  EX:  20591   (202)  267-.-lfi4^ 

(202)  267-3232  (TDDj 

The  National  Council  on  Disabi.itv  :s 
an  independent  federal  agency 
composad  of  15  members  appointed  bv 
the  President  of  the  United  States  and 
confirmed  by  the  U  S  Senate,  it  was 
established  in  1978  as  an  advisory  boarri 
wiihm  the  Department  of  Education 
The  Rehabilitation  Act  Amendments  of 
1984  transformed  the  Counal  intc  an 
independent  agency.  The  mission  of  trie 
National  Coundl  on  Disability  is  to 
provide  leadership  in  the  identification 
of  emerging  issues  affecting  people  with 
disabilities  and  in  the  development  and 
recommendation  of  disability  poiirv  to 
the  President  and  the  Congress. 

The  quarterly  meeting  and  public 
hearing  of  the  National  Council  shall  i:>e 
open  to  the  public  The  proposed 
agenda  includes: 

Report  from  the  Chairperson  and  the 

Executive  Director 
Commmee  Meeting  and  Cjorr.inittw  Re;,.orts 
Unfinished  BuiinoM 
New  Businesf 
Announcementj 
Public  Hearing  on  Intiuiion  of  .Students  with 

Disabiiitiei 
Adjournment 

Records  shall  be  kept  of  all  Nations! 
Council  proceedings  and  shall  b*} 

available  after  the  meeting  for  public 

inspection  at  the  National  Council  nn 
Disability 

Signed  in  Washington.  EK',  on  lune  2.1 
1993 

Aadrrw  I.  Battvia, 

Execu  tive  Director. 

[FR  Doc.  93-13957  Piled  7-1-93.  10  35  arr.l 
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Corrections 
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a,-'<3  NO0C9  3'Xur->«r-^-.    '-ese  ■  ■■•fo-'.s.;  i  a.'ti 

''^'^jislef  Agencv  praod'cx.:::  :'>r'«.:rK3r^s  are 
:ss^ec;  as  s^gr^«<:  3oc.>r"«'"ts  a^c  appear  in 
tne  aporop'-a'e  10:0'^^-^  '  zategones 


pf.P^^T^MEN-^  Of^  fi.GR'''  ^'f^UPE 


!3jr!^-   £,!•?( 


'.':,  ■ '  7  A  A  -  3 


:nislrBtic>r, 


-55 


ME  A  Gene-ai  Sp^c* 

::it.Gn  for  Dtgila 

SjiO'prj  Pfoqra-n  Co'" 

:\>-eC  Centra! 

0*^  :e  Eq:..-:;^-?'":    f^'' 

,-  ^-  522-^ 

Uorrection 

In  rule  document  93-12531  beginning 
on  page  30937  in  the  issue  of  Friday. 
May  28,  1993.  make  the  following 


rnrrprt  i  nn  <■ 


App«nc3u  D  to  7  CFH  1755.522     iCo<T»ct»d] 

On  pages  30974  through  30976. 
beginning  in  the  third  column,  in 
Appendix  D  to  7  CFR  1755.522.  in 
paragraphs  5.4  through  8.10  and  10.3 
through  10.5.  wherever  "lAYes"  or 


Federal  RfEt^tpr 
Val.  58,  No.   127 
Tuesday,  July  6.  1993 


"lANo"  apb^-af-   ;'  <f:    .:'d  :«ad  "Yes" 
or  "No" 

B  ,Xl»*3  CODE   'S06-C^D 


DEPARTMENT  QP  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

[Docket  No   92N-0413i 

Jan  T  Siurm:  DeDarment  Order 

L'^rrccuo:) 

In  noticp  lincurnent  9J-14H4'> 
beginning;  nn  pa^e  33941  in  tls"  iss-.e  rs* 
TuHstiav.  lune  22,  1Qh3    m-ikf  thr- 
foiinwmt;  ccrr^r'ion 

()■;  pat!*-  :^TQ42    m  ih"  ^^: i:n\(\   •'',\\\m■^, 
b<*t';ii:'.!nt;  m  liu'  tppth  line,  "■•nsf^fJ  dn'f 
of  f.i.:'i:^"':ti:-.n  t:;  *,^p  Fpderal  Registers' 
should  r»:ri     l^ine  2  2    1'^'<V'. 

BILUHG  :0D£   -SOVfll-O 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  S3cri-:3''y 

Public  and  Indian  Housing  Yc'"-   Sod^' 
Program:   Funding   AvaMoljiiity;   Ncl.ci; 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  And  Indian  Housing 

[Docket  No.  N-93-3635;  FR-3375-N-CM 

Public  and  Indian  Housing  Youth 
Sports  Program;  Notice  of  Funding 
Availability 

agency:  Office  of  the  Assistant 

Se< :re!ar\  for  Public  and  Indian  Housing 

HUU 

action:  Notice  of  funding  availability 

(NOFA). 

SUVMARY:  This  NOFA  announces  HUD's 
FY  1993  funding  of  $8,250,000  for  the 
Youth  Sports  Program  (YSP)  to  be  used 
for  sports,  cultural,  educational, 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  or  Indian 
housing  projects.  In  the  body  of  this 
document  is  information  concerning  the 
purpose  of  the  NOFA,  applicant 
eligibility,  available  amounts,  selection 


criteria,  and  application  processing, 
including  how  to  apply  and  how 
selections  will  be  made. 
DATES:  Application  is  due  by  August  20 
1993.  at  4:30  p.m.  local  time,  at  the  local 
HUD  field  office  or.  in  the  case  of  IHAs, 
in  the  local  HUD  Office  of  Indian 
Programs,  with  jurisdiction  over  the 
PHA  or  IHA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Prichard.  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives.  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
S.W..  Washington.  D.C.  20410, 
telephone  (202)  708-1197  or  708-3502. 
A  telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFOf^MAMON: 

Fapt  rwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 


Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
.A{ !  of  1980  and  have  been  assigned 
0MB  control  number  2577-0140.  The 
public  reporting  burden  for  each  of 
these  collections  of  information  is 
estimated  to  include  the  time  for 
reviewing  and  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  informatton.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collet:tion  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk.  451  Seventh  Street, 
SW..  room  10276.  Washington.  DC 
20410;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Information  on  the  estimated 
public  reporting  burden  is  provided  as 
follows: 


Sectkjn  of  NOFA  affected 

Number  of 
respornJents 

Number  of 
respondents 

per  response 

Total  annual 
responses 

Hours  per  re- 
sponse 

Total  hours 

III  (entire) 

500 

1 

500 

24 

12.000 

Total  annuaJ  reporting  burden 

12.000 

1.  Purpose  and  Substantivr  [ItN  ription 

(a)  Authority 

This  program  is  authorized  by  Section 
520  of  the  National  Affordable  Housing 
Act  (NAHA)  (approved  November  28. 
1990.  Pub.  L.  101-625). 

(bl  Allocation  Amounts 

Section  520(k)  of  NAHA  provides  that 
five  percent  of  any  funding  appropriated 
for  the  Drug  Elimination  Program  shall 
be  available  for  Youth  Sports  Program 
grants  Tt.e  Departments  of  Veterans 
.•\ffj^,  a:  :  Housing  and  Urban 
Dt'^";  .pr:;Hnt.  and  Independent 
Agencies  Appropriations  Act,  1993  (93 
App.  Ac1)  (Pub.  L.  102-389,  approved 
October  6,  1993)  appropriated  $175 
million  for  the  Drug  Elimination 
Program  in  FY  1993.  This  appropriation 
results  in  S8.75  million  as  the  amount 
set  aside  for  the  Youth  Sports  Program. 
However,  the  Housing  and  Community 
Development  Act  of  1992  (HCDA  1992) 
I'Pub  L.  102-550,  approved  October  28. 
1992)  required  that  not  more  than 
5500,000  of  any  amounts  made  available 
in  FY  1993  for  the  Youth  Sports 
Program  be  set  aside  for  a  demonstration 
pro.jram  known  as  the  Success  Through 


Academic  and  Recreational  Support 
program,  administered  by  the  City  of 
Fort  Myers.  Accordingly.  $8.25  million 
is  the  amount  available  for  the  Youth 
Sports  Program  for  Fiscal  year  1993. 
Program  funds  are  to  be  used  for  sports, 
cultural,  educational,  recreational,  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives  to  the  drug 
environment  in  public  or  Indian 
housing  projects. 

Because  of  the  limited  amount  of 
funding  appropriated  for  this  program, 
and  to  ensure  that  the  program  is 
implemented  on  a  broad,  nationwide 
basis,  each  applicant  may  submit  only 
one  application.  The  maximum  annual 
Youth  Sports  grant  amount  per 
applicant  is  $125,000.  As  more  fully 
explained  below,  applicants  must 
supplement  grant  funds  with  an  amount 
of  funds  from  non-Federal  sources  equal 
to  or  greater  than  50  percent  of  the 
amount  provided  by  the  grant. 

(c)  Eligibility 

(1)  Eligible  Applicants 

Funding  for  this  program  in  FY  1993 
is  limited  to  PHAs  and  IHAs,  Although 
Section  520  of  NAHA  lists  seven 
categories  of  entities  qualified  to  receive 


grants  (States:  units  of  general  local 
government;  local  park  and  recreation 
districts  and  agencies;  public  housing 
agencies  (PHAs);  nonprofit 
organizations  providing  youth  sports 
services  programs;  Indian  tribes;  and 
Indian  housing  authorities  (IHAs)),  and 
HCDA  1992  section  12ri(b)  added 
institutions  of  higher  learning  that  have 
never  participated  in  a  Youth  Sports 
program  as  eligible  applicants,  the  93 
App  Act  limited  the  funding  for  the 
Drug  Elimination  Program  to  PHAs  and 
IHAs  only.  Since  the  funding  of  the 
Youth  Sports  Program  is  dependent  on 
the  appropriation  for  the  Drug 
Elimination  Program,  the  limitations 
that  apply  to  Drug  Elimination  affect 
Youth  Sports  as  well.  Therefore,  for  FY 
1993  only  PHAs  and  IHAs  are  eligible 
applicants  for  Youth  Sports  Program 
Funding. 

In  designing  an  activity  for  funding. 
PHA  and  IH,^  applicants  shall  consult 
with  RMCs/RCs  where  they  exist,  and 
with  other  entities  that  would  be 
eligible  for  funding  under  this  program. 
as  listed  above,  with  at  least  two  years 
of  experience  in  designing  or  operating 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth 
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Eligible  Ux7i\  entities  that  are  affiliates 
of  national  oi^anizations  mnv  relv  on 
the  experience  of  the  natiiinai 
organiz-ation  for  thi«  pur}>(is4'.  Ttie^H 
consultations  wii  pT')\  ule  applicaDts 
with  valuable  resideiM  input  and  will 
involve  entities  wi;h  experience  in 
designing  and  implementing  the  eligible 
types  of  activities  under  this  program 
with  PHA  and  IHA  applicants  that  may 
not  have  this  t>'pe  of  experience.  These 
experienced  entities  may  establish  a 
sub-contracting  relationship,  in 
accordance  with  24  CFR  part  85.  with 
the  PHA/IHA  if  deemed  appropriate  by 
the  grantee  to  further  their  public/ 
private  partnership.  This  con.sultation 
process  will  also  provide  entities  that 
are  not  PH  \s  <  -  !}i.  .h  with  a  greater 
appreciation  iiiid  understanding  of  the 
operations  and  problems  of  public  and 
Indian  housing  projects.  The  end  result 
will  be  more  effective  program  activities 
that  make  more  efficient  use  of  program 
funds.  This  result  is  expected  be<,ause  it 
draws  upon  and  combines  the  expertise 
of  PHA  and  IHA  applicants  with  respect 
to  the  operations  and  problems  of  public 
and  Indian  housing  projects,  and  the 
expertise  of  other  entities  with  respect 
to  designing  and  implementing  youth 
activities. 

(2)  Eligible  Activities 

Youth  Sports  Program  funds  may  be 
used  to  assist  in  carrying  out  sports, 
cultural,  recreational,  educational  or 
other  activities  for  vouth  in  any  of  the 
following  manners 

(i)  Acquisition,  construction,  or 
rehabilitation  of  community  centers, 
parks,  or  playgrounds  is  an  eligible 
activity  under  the  Youth  Sports 
Program. 

(A)  Acquisition,  construction  or 
rehabilitation  costs  shall  not  be 
approved  unless  the  applicant 
demonstrates  the  need  for  the  type  of 
facilities  to  be  assisted  by  the  grant 
(Section  I1I.(3)(3)  of  this  NOFA). 

(B)  Facilities  that  receive  Youth 
Sports  funding  must  be  used  primarily 
for  youth  from  the  public  or  Indian 
housing  projects  in  which  the  funded 
facility  is  operated  (Section  III.(a)(2)(ii) 
and  Ili.(a)(lO)(iii)  of  this  NOFA). 

fC)  Facilities  (community  centers, 
parks,  or  playgrounds)  acquired, 
constructed,  or  rehabilitated  under  this 
program  must  be  on  or  adjacent  to  the 
premises  of  the  public  housing  project 
identified  in  the  application  for 
assistance  under  this  program.  In  the 
case  of  Indian  Housing  Authorities,  the 
applicant  must  spt^cify  how  youth  from 
IHA  projects  will  have  access  to  the 
fac  liity.  since  IHAs  often  cover  large 
areas  (SecJion  Ill.ia](9)  of  this  NOFA) 


(D)  Facilities  receiving  Youth  Sports 
hinding  must  rompiv  uifh  any 
applicable  local  or  ;r:'ifli  building 
requirements  for  retTeational  facilities 
(Section  in.(a)(2)(iii)  of  this  NOFA). 

(E)  Facilities  receiving  Youth  Sports 
funding  r^-;st  be  used  exclusively  for 
Youth  TJX  ris  activities  commensurate 
with  the  extent  of  the  Youth  Sports 
funding.  For  example,  if  a  facility  is 
funded  60  percent  by  a  Youth  Sports 
grant,  then  it  must  be  used  at  least  60 
percent  for  Youth  Sports  activities. 

(F)  In  accordance  with  the 
requirements  of  24  CFR  8.21,  facilities 
should  be  designed  and  constructed  to 
be  readily  accessible  to  and  usable  by 
individuals  with  handicaps.  Alterations 
to  existing  facilities  shall,  to  the 
maximum  extent  feasible,  make  them 
made  readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

■(G)  In  accordance  with  the 
requirements  of  24  CFR  8.20,  no 
qualified  applicant  with  handicaps 
shall,  because  a  recipient's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  handicaps,  be  denied 
the  benefit  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  in  the 
pro-am. 

(ii)  Redesigning  or  modifying  public 
spaces  in  public  or  Indian  housing 
projects  to  provide  increased  utilization 
of  the  areas  by  Youth  Sports  activities 
is  an  eligible  activity  under  this 
program. 

(A)  The  construction  of  sports 
facilities  on  public  or  Indian  housing 
property  to  implement  Youth  Sports 
activities  is  permitted  under  this 
program.  These  facilities  may  include, 
but  not  be  limited  to,  baseball 
diamonds,  ba.sketball  courts,  football 
fields,  tutoring  centers,  swimming 
pools,  soccer  fields,  public  or  Indian 
housing  community  centers,  and  tennis 
courts. 

(iii)  Provision  of  public  services, 
including  salaries  and  expenses  for  staff 
of  youth  sports  programs,  cultural 
activities,  transportation  costs, 
educational  programs  relating  to  drug 
abuse,  and  sports  and  recreation 
equipment  are  eligible  activities  under 
this  program. 

(Aj  Educational  programs  for  youth 
relating  to  illegal  drug  use  are  permitted 
under  this  section.  The  program  must  be 
formally  organized  and  provide  the 
knowledge  and  skills  youth  need  to 
make  informed  decisions  on  the 
potential  and  immediate  dangers  of  drug 
abuse  and  involvement  with  illegal 
drugs.  Grantees  may  contract  with  drug 
education  professionals  to  provide  the 
appropriate  training  or  workshops. 
These  eduujtional  programs  may  be  part 


of  organized  sports  activities  or  other 
eligible  youth  activities. 

(B)  Activities  providing  an  economic/ 
educational  orientation  for  Youth  Sports 
Program  participants  are  eligible  for 
funding  as  public  services.  These 
activities  must  provide,  for  public  or 
Indian  housing  youth,  the  opportunities 
for  interaction  with,  or  referral  to, 
higher  educational  or  vocational 
institutions,  and  develop  the  skills  of 
program  participants  to  pursue 
educational,  vocational,  and  economic 
goals.  These  activities  may  also  provide 
public  or  Indian  housing  youth  the 
opportunity  to  interact  with  private 
sector  businesses  in  their  community 
with  the  purpose  of  promoting  the 
development  of  educational,  vocational, 
and  economic  goals  in  public  or  Indian 
housing  youth. 

(C)  Tne  cost  of  the  initial  purchase  of 
sports  and  recreation  equipment  to  be 
used  by  program  participants  is 
permitted  under  this  program. 

(D)  Cultural  and  recreational 
activities,  sucii  as  ethnic  heritage 
classes,  and  art,  dance,  drama  and 
music  appreciation  and  instruction 
programs  are  eligible  Youth  Sports 
Program  activities. 

(E)  Youth  leadership  skills  training  for 
program  participants  is  p>ermitted  under 
this  program.  These  activities  must 
provide  opportunities  designed  to 
involve  public  and  Indian  housing 
youth  in  peer  leadership  roles  in  the 
implementation  of  program  activities, 
for  example,  as  team  or  activity 
captains,  counselors  to  younger  program 
participants,  assistant  coaches,  and 
equipment  or  supplies  managers. 
Grantees  may  contract  with  youth 
trainers  to  provide  services  which  may 
include  training  in  peer  pressure 
reversal,  resistance  or  refusal  skills,  goal 
planning,  parenting  skills,  and  other 
relevant  topics. 

(F)  Transportation  costs  directly 
related  to  Youth  Sports  activities  (for 
example,  leasing  a  vehicle  to  transport 
a  Youth  Sports  team  to  a  game)  are 
eligible  program  expenses. 

(G)  The  purchase  of  vehicles  under 
this  program  is  prohibited. 

(H)  Liability  insurance  costs  directly 
related  to  Youth  Sports  activities  are 
eligible  program  expenses. 

(3)  Threshold  Requirements  for  Funding 

Every  activity  proposed  for  funding 
under  the  Youth  Sports  Program  must 
satisfy  each  of  the  following 
requirements  or  it  will  not  be 
considered  for  funding: 

(i)  The  activity  must  be  operated  as, 
in  conjunction  with,  or  in  furtherance 
of,  an  organized  program  or  plan 
designed  to  eliminate  drugs  and  drug- 
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related  problems  in  the  public  or  Indian 
housing  projert  or  projects  for  which  the 
activity  IS  proposed  (See,  Section 
III  (al(7),  below,  of  this  NOFA.) 

(u)  The  activity  for  which  funding  is 
sought  must  be  conducted  with  respect 
to  public  or  Indian  housing  sites  thai 
HUD  determines  have  a  substantial 
problem  regarding  the  use  or  sale  of 
illegal  dmgs. 

(A)  The  determination  required  in 
paragraph  (ii)  will  be  made  on  the  basis 
of  information  submitted  in  the 
applicant's  plan  as  described  below  in 
■Checklist  of  Application  Submission 
Requirements  '  Section  III. (a)(7). 

(i:i)  The  activities  or  facilities  funded 
by  Youth  Spons  grants  must  serve 
primarily  youth  from  the  public  or 
Indian  housing  projects  for  which  the 
activities  or  facilities  are  operated.  (See, 
Section  HI  (aUlO).  below.) 

(iv)  Applicants  must  provide  a 
workplan  detailing  a  timeline  for  the 
implementation  of  activities  and  a 
budget  for  the  ac-tivity  or  activities  for 
which  funding  is  sought,  as  required  by 
Sections  III  (a)(4)  and  (5).  below, 

(v)  Applicants  must  be  able  to 
supplem.ent  the  amount  provided  by  a 
grant  under  the  Youth  Sports  Program 
with  an  amount  of  hinds  from  non- 
Federal  sources  equal  to  or  greater  than 
50  percent  of  the  amount  provided  by 
the  grant  {Spe  Section  lll.(a)(2)(ii). 
below  1  Funds  from  non-Federal  sources 
are  funds  the  applicant  receives  for  the 
Youth  Sports  activities  identified  in  its 
application  from  the  following: 

(A)  States; 

(B)  Units  of  general  local  government 
or  agencies  of  such  governments; 

(C)  Indian  tribes; 

(D)  Prtvate  contributions; 

(E)  Any  salary  paid  to  staff  to  carry 
out  the  Youth  Sports  activities  of  the 
applicant,  computed  as  follows; 

(?)  Only  that  portion  of  staff  salaries 
representing  time  that  will  be  spent  on 
new  and  additional  duties  directly 
involved  with  Youth  Sports  activities 
may  qualify  as  funds  from  non-Federal 
sources; 

(21  Staff  salaries  that  are  paid  with 
Youth  Sports  funds  do  not  qualify  as 
funds  from  no n -Federal  sources  for  the 
purpose  of  this  program; 

(Fl  The  value  of  tne  time  and  services 
contributed  by  volunteers  to  carry  out 
the  program  of  the  grant  recipient  to  be 
determined  as  follows: 

(1)  Except  as  set  out  in  paragraph  (2), 
Ix'low.  the  value  of  time  and  services 
contributed  by  volunteers  is  to  be 
computed  on  the  basis  of  five  dollars 
per  hour; 

(2)  Where  the  volunteer  is  a 
professional  or  a  person  with  special 
training  performing  a  service  directly 


related  to  the  profession  or  special 
training,  the  value  of  the  service  is  to  be 
computed  on  the  basis  of  the  usual  and 
customary  hourly  rate  paid  for  the 
service  in  the  community  where  the 
Youth  Sports  activity  is  located; 

(G)  The  value  of  any  donated  material. 
equipment,  or  building,  computed  on 
the  basis  of  the  fair  market  value  of  the 
donated  item(s)  at  the  time  of  the 
donation; 

(1)  The  applicant  must  document  the 
fair  market  value  of  donated  items  by 
referencing  bills  of  sale,  advertised 
prices,  or  appraisals,  not  more  than  one 
year  old  and  taken  from  the  community 
where  the  item  or  the  Youth  Sports 
activity  is  located  (whichever  is  more 
appropriate),  of  identical  or  comparable 
items; 

(H)  The  value  of  any  lease  on  a 
building,  or  part  of  a  building, 
computed  on  the  basis  of  the  fair  market 
value  of  a  lease  for  similar  property 
similarly  situated. 

(7)  The  applicant  must  document  the 
fair  market  value  of  a  lease  by 
referencing  an  existing,  or  no  more  than 
one  year  old,  lease  from  the  building 
involved;  or  evidence,  such  as 
advertisements  or  appraisals,  of  the 
value  of  leases  for  comparable 
buildings. 

(vi)  Grant  funds  provided  under  this 
program  and  any  State,  tribal,  or  local 
funds  used  to  supplement  grant  funds 
under  this  program  may  not  be  used  to 
replace  other  public  funds  previously 
used,  or  designated  for  use,  for  the 
purpose  of  this  program,  (See,  Section 
m.(a)(2)(vi). 

(d)  Selection  Criteria 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  field  office  or,  in  the  case 
of  IHAs.  to  the  appropriate  HUD  Office 
of  Indian  Programs,  and  that  otherwise 
meets  the  requirements  of  this  NOFA. 
will  be  evaluated.  An  application  must 
receive  a  minimum  score  of  75  points 
out  of  the  maximum  of  120  points 
awardable  under  this  competition  to  be 
eligible  for  funding.  Grants  will  be 
awarded  to  the  three  highest-ranked, 
eligible  PHA  applications  within  each 
region.  In  addition,  grants  will  be 
awarded  to  the  three  highest-ranked, 
eligible  IHA  applications  on  a  nation- 
wide basis.  All  of  the  remaining  eligible 
applications,  both  PHAs  and  IHAs,  will 
then  be  placed  in  overall  nation-wide 
ranking  order,  with  the  remaining  funds 
granted  in  order  of  rank  until  all  funds 
are  awarded.  The  following  criteria  will 
be  used  to  evaluate  eligible  applications: 

(1)  The  extent  to  which  the  Youth 
Sports  activities  to  be  assisted  with  the 
grant  address  the  particular  needs  of  the 


area  to  be  served  by  the  activities  and 
employs  methods,  approaches,  or  ideas 
in  the  design  or  implementation  of  the 
activities  particularly  suited  to  fulfilling 
the  needs  (whether  such  methods  are 
conventional  or  unique  and  innovative). 
(Maximum  points:  25).  In  assessing  this 
criterion,  HUT)  will  consider  the 
following  factors: 

(i)  The  appropriateness  of  the 
applicant's  metliods,  approaches,  or 
ideas  in  addressing  the  particular  needs 
of  the  area  to  be  served  by  the  program, 
as  reflected  in  the  description  of  the 
services  to  be  provided  by  the 
applicant's  propo.sed  Youth  Sports 
Program  (Section  II, (a)(3)  of  this  NOFA); 
(10  points) 

(ii)  The  resources  committed  to  each 
activity  and  service  (Section  III. (a)(5)  of 
this  NOF.M  proposed  for  funding  in  the 
application;  (5  points) 

(iii)  An  estimate  of  the  number  of 
youth  from  public  or  Indian  Housing 
projects  that  will  be  involved  in  the 
applicant's  proposed  activities,  in 
accordance  with  Section  III.(a)(8)  of  this 
NOFA,  (5  points) 

(iv)  The  applicant's  explanation  of  the 
procedures  that  will  be  followed  to 
ensure  that  the  Youth  Sports  activities 
will  serve  primarily  youth  from  the 
public  or  Indian  housing  project  in 
which  the  program  to  be  assisted  by  a 
grant  is  operated,  as  required  by  Section 
lll(a]fl0)(iii),  (5  points) 

(21  The  technical  merit  of  the 
application  of  the  qualified  applicant. 
(Maxim,um  points:  10).  In  assessing  this 
criterion  HUD  will  consider  the 
following  factor: 

(i)  The  quality  and  thoroughness  of 
the  statement  required  in  the 
application  (Section  III. (a)(6)  of  this 
NOFA)  regarding  the  extent  to  which 
the  applicant's  proposed  Youth  Sports 
activities  meet  the  selection  criteria  for 
this  program,  (10  points) 

(3)  The  quahfi anions,  capabilities, 
and  experience  of  the  personnel  and 
staff  of  the  sports  program  who  are 
critical  to  achieving  the  objectives  of  the 
program  as  described  in  the  application. 
(Maximum  points;  15)  In  as.sessing  this 
criterion  HUD  will  consider  the 
following  factors: 

fl)  The  position  descriptions  of  staff 
critical  to  achieving  the  objectives  of  the 
applicants  program,  required  under 
Section  III.(a)(10)(ii)  of  this  NOFA;  (10 
points) 

(ii)  The  nature  of  the  duties 
volunteers  will  perform,  required  under 
Section  IlL(a)(10)(ii)  of  this  NOFA.  (5 
points) 

(4)  The  capabilities,  related 
experience,  facilities,  and  techniques  of 
the  applicant  for  carrying  out  its  youth 
sports  program  and  achieving  the 
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objectives  of  its  prngrain  as  described  in 
fh^^  ap[)!ica;inn,  and  >}u^  I'oiential  of  the 
apyli^  ,ir.t  for  contaruiflg  tn.'  youth 
sports  program.  (Maximum  points:  30) 
In  assessing  this  criterion  HUD  will 
consider  the  following  factors: 

(i)  The  related  experience  of  the 
applicant,  as  evidenced  by  its  staff,  and 
of  the  entity  consulted  by  the  applicant 
in  preparing  its  application,  in 
conducting  the  type  of  activities,  in 
public  or  Indian  housing,  for  which 
funding  is  requested  {Section  III. 
(a)(10){i)  and  (ii)  of  this  NOFA);  (10 
points) 

(ii)  The  appropriateness,  in  terms  of 
need,  size,  location,  and  suitability,  of 
the  facilities  to  be  used  for  youth 
activities  (Section  III. (a)(9)  of  this 
NOFA):  (5  points) 

(iii)  The  applicant's  workplan  and 
implementation  schedule  for  the  Youth 
Sports  activities  for  which  funding  is 
sought  (Section  III.(a)(4)  of  this  NOFA); 
no  points) 

(iv)  The  extent  of  the  resources 
committed  to  continue  the  operation  of 
Youth  Sports  activities  and  facilities 
beyond  the  grant  term  included  in  the 
applicant's  description  of  plans  to 
continue  the  Youth  Sports  activities  in 
the  future,  as  required  in  Section 
Ill.(a)(12)  of  this  NOFA.  (5  points) 

(5)  The  severity  of  the  drug  problem 

at  the  local  public  or  Indian  housing  site 
for  the  youth  sports  program  and  the 
e.xfent  of  any  planned  or  actual  efforts 
to  rid  the  site  of  the  problem. 
(Maximum  points:  10)  In  assessing  this 
criterion  HUD  will  consider  the 
f(i! lowing  factors: 

!  1 )  The  extent  of  the  drug-related 
[iroblems  at  the  housing  projects  to  be 
assisted,  as  established  in  the 
applicant's  plan  required  by  Section 
III. (a)(7)  of  this  NOFA;  (5  points) 

(li)  The  extent  of  any  planned  or 
actual  efforts  to  rid  the  housing  projects 
tc  be  assisted  of  their  drug-related 
problem,  as  described  in  the  applicant's 
plan  required  by  Secrtion  III  (a)(7)  of  this 
NOFA   (5  points) 

(6)  The  extent  to  which  local  sports 
organizations  or  sports  figures  are 
involved.  (Maximum  points:  5  points)  In 
assessing  this  criterion,  HL'D  will 
consider  the  following  factor: 

(i)  The  documentation  provided  in  the 
application  of  the  level  of  on-site  or 
other  participation  by  local  sports, 
cultural,  recreational,  educational,  or 
other  community  organizations  or 
figures  that  is  focused  on  the  specific 
youth  activities  for  whic  h  the 
application  is  prepared  (Section 
III  (a)(ll)  of  this  NOFA).  (5  noints) 

(7)  The  extent  of  the  coordination  of 
proposed  adivities  with  local  resident 
management  groups  or  rf-sident 


associations  (where  such  groups  exist) 
and  coordination  of  proposed  activities 
with  ongoing  programs  of  the  applicant 
that  further  the  purposes  of  the  Youth 
Sports  program.  (Maximum  points:  15) 
In  assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  The  applicant's  description  of  its 
consultations  with  resident  management 
groups  or  resident  associations,  where 
they  exist,  and  residents,  as  required  by 
Section  III.(a)(7)  of  this  NOFA;  (10 
points) 

(ii)  The  extent  to  which  the  apphcant 
demonstrates  the  relationship  of  the 
Youth  Sports  activities  with  other 
existing  anti-drug  activities,  if  any,  in 
the  housing  projects  to  be  assisted  as 
reflected  in  the  applicant's  plan 
required  by  Section  in.(a)(7)  of  this 
NOFA.  (5  points) 

(8)  The  extent  of  non-Federal 
contributions  that  exceed  the  fifty 
percent  amount  of  such  funds  required. 
(Maximum  points:  5)  In  assessing  this 
criterion,  HUD  will  consider  the 
following  factor: 

(i)  The  applicant's  budget  describing 
the  share  of  the  costs  of  the  applicant's 
Youth  Sports  Program  provided  by  a 
grant  under  this  program  and  the  share 
of  the  costs  provided  from  funds  from 
non-federal  sources  and  other  resources, 
such  as  the  number  of  volunteers  and 
volunteer  hours  committed,  submitted 
in  accordance  with  Section  III.(a)(5)  of 
this  NOFA.  (5  points) 

(9)  The  extent  to  which  the  applicant 
demonstrates  local  government  or  tribal 
support  for  the  program.  (Maximum 
points:  5)  In  assessing  this  criterion, 
HUD  will  consider  the  following  factor: 

(i)  The  applicant's  description  of  local 
or  tribal  government  support  as 
evidenced  by  contributions  from  these 
entities  listed  under  Section  III. (a)(5)  of 
this  NOFA.  fS  points) 

II.  .\ppiicdtton  Process 

(a)  An  application  package  may  be 
obtained  from  the  local  HUD  field  office 
or  by  calling  HUD's  Drug  Information 
and  Strategy  Clearinghouse  on  800- 
245-2691.  The  application  package 
contains  information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  The  deadline  for  th^  submission  of 
grant  applications  under  this  NOFA  is 
(insert  45  days  after  FEDERAL 
REGISTER  publication).  In  order  to  be 
eligible,  the  original  and  two  copies  of 
the  application  must  be  physically 
received  by  4:30  PM,  local  time,  on  the 
deadline  date  at  the  local  HUD  field 
office  or.  in  the  case  of  IHAs.  in  the  local 
HUD  Office  of  Indian  Programs,  with 
jurisdiction  over  the  PHA  or  IHA, 
Attention:  Public  Housing  Division 
Director,  or  Office  of  Indian  Programs 


Director.  A  list  of  these  offices  is 
included  as  Appendix  1  to  this  NOFA. 
This  application  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  A  FAX  is  not  acceptable. 

III.  Checklist  of  Application 
Submission  Requirements 

(a)  Each  application  for  a  grant  under 
this  program  must  include  the 
following: 

(1)  Standard  Grant  Application  Forms 
SF-424  and  SF-424A  with  narrative 
showing  breakdown  by  program  and 
cost,  to  include  all  equipment. 

(2)  The  following  certifications, 
executed  by  the  CEO  of  the  applicant: 

(i)  A  certification  that  the  applicant 
will  supplement  the  amount  provided 
by  a  grant  under  this  program  with  an 
amount  of  funds  from  non-federai 
sources  equal  to  or  greater  than  50 
percent  of  the  amount  provided  by  the 
grant; 

(ii)  A  certification  that  the  activities  or 
facilities  funded  by  the  Youth  Sports 
grant  will  serve  primarily  youth  from 
the  public  or  Indian  housing  projects  in 
which  the  activities  or  facilities  are 
operated; 

(iii)  A  certification  that  facilities 
receiving  Youth  Sports  funding  comply 
with  any  applicable  local  or  tribal 
building  requirements  for  recreational 
facilities; 

(iv)  A  certification  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  with  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988,  24 
CFR  part  24,  subpart  F  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  past  year.); 

(v)  A  certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L. 
101-121,  approved  October  23. 1989),  as 
implemented  in  24  CFR  part  87  (This 
statute  generally  prohibits  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific,  contract, 
grant,  or  loan.); 

(vi)  A  certification  that  grant  funds 
provided  under  this  program  and  any 
State,  tribal,  or  local  funds  used  to 
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supplement  grant  funds  under  this 
program  will  not  \m  lis*k1  to  replace 
other  puhhc  funds  previousiv  used   or 
desiRnaled  for  use.  for  the  purpose  of 
thnS  program 

(viii  A  certificatKJP.  that  the  apphi-ant 
has  assessed  its  potential  hfllulitv 
arising  out  of  Voutii  Spor'^  a'-t.vities. 
has  considered  anv  Hmit.»'!:ins  on 
habilitv  und-:  N'^r"   ijcai  or  tr.Dal  law. 
and  that,  upun  he^nc  r.otifi-'a  (;*  a  Youth 
Sports  grant  award,  t!ie  appl.^.-i.'U  will 
obtain  adequate  irour^r.i  v    overage  to 
protect  itself  ap^a.ns;  a"v  pc!*e':'.dl 
liability  arising  out  ;>:  •.r\-'  h,;^-  i.» 
activities  under  this  pro>;rJ!n 

(viii)  Civil  Rights  A  certification  from 
the  applicant  that: 

I  A)  It  will  comply  with  title  VI  of  the 
Civii  Rights  Act  of'l964(42U.SC. 
2000ld;J  and  with  HUD  regulations  at  24 
CFR  part  1.  which  state  that  no  person 
in  the  United  Slates  shall,  on  the  ground 
of  race,  color  or  national  origin,  be 
excluded  from  participation  in.  be 
denied  the  benefits  of.  or  be  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  for  which  the 
applicant  receives  financial  assistance; 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 
With  reference  to  the  real  property  and 
structures  which  are  provided  or 
improved  with  the  aid  of  federal 
financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obligate 
the  applicant,  or  in  the  case  of  any 
transfer,  the  transferee,  for  the  period 
during  which  the  real  property  and 
structures  are  used  for  a  purpose  for 
which  the  federal  financial  assistance  is 
extended  or  for  another  purpose 
involving  the  provision  of  similar 
services  or  benefits; 

(B)  It  will  comply  with  the  Fair 
Housing  Act  (42  U.S.C.  3601-3620)  and 
with  implementing  regulations  at  24 
CFR  part  100.  which  prohibit 
discrimination  in  housing  on  the  basis 
of  race,  color,  religion,  sex.  handicap, 
familial  status  or  national  origin,  and 
will  administer  its  programs  and 
activities  relating  to  housing  in  a 
manner  affirmatively  to  further  fair 
housing; 

(C)  It  will  comply  with  Executive 
Order  11063  on  Equal  Opportunity  in 
Housing  and  with  implementing 
regulations  at  24  CFR  part  107,  which 
prohibit  discrimination  because  of  race 
color,  creed,  sex  or  national  origin  in 
bousing  and  related  facilities  provided 
with  federal  financial  assistance; 

(D)  It  will  comply  with  Executive 
Order  11246  and  its  implementing 
regulations  at  42  CFR  chapter  60-1, 
which  state  that  no  person  shall  be 
discriminated  against  on  the  basis  of 
rare,  color,  religion,  sex  or  national 


origin  in  any  phase  of  emplovmfnt 
during  the  performance  of  fwderi! 
contracts,  and  that  affected  persons 
shall  take  afTirmative  action  to  ensure 
equal  employment  opportunity.  The 
applicant  will  incorporate,  or  cause  to 
be  incorporated,  into  any  contract  for 
construction  work  as  defined  in  24  CFR 
130.5,  the  equal  opportunity  clause 
required  by  §  130.15(b); 

(E)  It  will  comply  with  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701a).  and  with 
implementing  regulations  at  24  CFR  part 
135,  which  require  that  to  the  greatest 
extent  feasible  opportunities  for  training 
and  employment  be  given  to  lower- 
income  residents  of  the  project  and 
contracts  for  work  in  connection  with 
the  project  be  awarded  in  substantial 
part  to  persons  residing  in  the  area  of 
the  project; 

(F)  It  will  comply  with  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C 
794)  and  with  implementing  regulations 
at  24  CFR  part  8,  which  prohibit 
discrimination  based  on  handicap  in 
federally  assisted  and  conducted 
programs  and  activities; 

(G)  It  will  comply  with  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  implementing 
regulations  at  24  CFR  part  146,  which 
prohibit  discrimination  against  persons 
because  of  age  in  projects  and  activities 
receiving  federal  financial  assistance; 

(H)  It  will  comply  with  Executive 
Orders  11625,  12432.  and  12138.  which 
slate  that  program  participants  shall 
take  affirmative  action  to  encourage 
participation  by  businesses  owned  and 
operated  by  members  of  minority  groups 
and  by  women. 

(3)  A  description  of  the  nature  of  the 
services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Program,  including  an  explanation  of 
the  way  in  which  the  activities  or 
facilities  proposed  for  funding  address 
the  particular  needs  of  the  area  to  be 
served  by  the  program. 

(4)  A  workplan  with  an  18  months 
maximum  task  timeline  providing  an 
implementation  schedule  for  the  Youth 
Sports  activities. 

(5)  A  budget  describing  the  financial 
and  other  resources  committed  to  each 
activity  and  service  of  the  program.  The 
budget  must  identify  the  share  of  the 
costs  of  the  applicant's  Youth  Sports 
activities  provided  by  a  grant  under  this 
program  and  provide  a  narrative 
describing  how  the  share  of  the  costs 
provided  from  other  sources  of  funds 
(e.g.,  local  or  tribal  government, 
corporations,  individuals),  including 
funds  from  non-Federal  sources,  will  be 
obtained. 


(6)  A  statement  regarding  the  extent  to 
which  the  applicant's  proposed  Youth 
Sports  activities  i?teet  the  selection 
criteria  in  Section  I  (d).  above 

(7)  A  plan  designed  to  eliminate  drugs 
and  drug-related  problems  on  the 
promises  of  the  housing  projects 
proposed  for  funding  .Applicants  are 
given  a  choice  to  satisfy  this 
reqviirement  in  one  of  two  ways.  First, 
an  applicant  may  submit  a  current-year 
plan  prepared  for  the  housing  projects 
in  accordance  with  24  CFR  961.15  as  a 
part  of  a  Drug  Elimination  Program 
grant.  In  this  t;a,se.  the  applicant  must 
indK:ale  how  its  proposed  Youth  Sports 
activities  will  be  operated  as.  in 
conjunction  with,  or  in  futherance  of  the 
961.15  plan.  The  other  choice  is  that  an 
applicant  may  submit  an  a!)hreviated 
plan  prepared  for  this  NOF,A  as  follows: 

(i)  The  plan  must  describe  the  drug- 
related  problems  in  the  projects  that  are 
proposed  for  funding  under  this 
program,  using: 

(A)  Objective  data,  if  available,  from 
the  lo<:al  police  precinf:t  or  the  PHA's  or 
IHA's  records  on  the  types,  number  and 
sources  of  drug-related  crime  in  the 
projects  proposed  for  assistance.  If 
crime  statistics  are  not  available  at  the 
project  or  precinct  level,  the  applicant 
may  use  other  reliable,  objective  data 
including  those  derived  from  the 
records  of  Resident  Management 
Corporations  (RMCs).  Resident 
Corporations  (RCs),  or  other  resident 
associations  The  data  should  cover  the 
past  one-year  period  and.  to  the  extent 
feasible,  should  indicate  whether  these 
data  reflect  a  percentage  increase  or 
decrease  in  drug-related  crime  over  the 
past  several  years. 

(B)  Information  from  other  sources 
which  has  a  direct  bearing  on  drug- 
related  problems  in  the  projects 
proposed  for  assistance.  Examples  of 
these  data  are:  resident/staff  surveys  on 
drug-related  issues  or  on-site  reviews  to 
determine  drug  activity;  vandalism  costs 
and  related  vacancies  attributable  to 
drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police. 

(ii)  The  plan  must  include  a  narrative 
discussion  of  ihe  applicant's  current 
activities,  if  any,  to  eliminate  drug- 
related  problems  in  the  targeted 
projects.  Any  efforts  being  undertaken 
by  community  and  governmental 
entities,  residents  of  the  project, 
Resident  Management  Corporations 
(RMCs).  Resident  Corporations.  (RCs), 
other  resident  associations,  or  any  other 
entities  to  address  the  drug-related 
problems  in  the  proiecls  proposed  for 
assistance  must  be  descrilx;d.  The 
applicant  must  also  indicate  how  its 
proposed  Youth  Sports  activities  will  be 
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operated  as.  in  conjunction  with,  or  in 
furtherance  of  the  other  activities 
described  in  the  plan. 

(8)  An  estimate  of  the  number  of 
youth  involved. 

(i)  The  applicant  must  provide  the 
total  estimated  number  of  youth 
involved  for  each  proposed  activity  and 
participating  in  youth  leadership 
assignments  (for  example,  team 
managers,  assistant  managers,  team 
captains)  computed  on  an  annual  and, 
if  applicable,  a  session  or  seasonal  basis 
(for  example,  classes  or  league  sports 
may  be  organized  in  sessions  or  seasons 
tiiat  run  for  a  certain  number  of  weeks 
or  months,  or  more  activities  may  take 
place  and  more  youth  may  be  involved 
on  weekends  than  on  weekdays). 

(ii)  The  total  estimated  number  given 
for  each  activity  must  be  further  broken 
down  by  categories  of  age  (e.g.,  5-8 
years  old,  9-12  years  old,  etc.),  sex 
(male,  female,  co-ed),  and  residency  in 
public  or  Indian  housing. 

(9)  A  description  of  the  facilities  used 
(i)  Facilities  to  be  used  for  Youth 

Sports  activities  must  be  described  in 
the  application  with  regard  to  their 
dimensions,  location,  and  the  number  of 
youth  that  can  be  accommodated  at  one 
time. 

(A)  In  the  case  of  an  Indian  housing 
project,  if  a  facility  to  be  acquired, 
ronstnicted.  or  rehabilitated  is  not 
located  on  or  adjacent  to  the  premises 
of  the  project  to  be  assisted,  the 
application  must  specify  how  youth 
from  the  Indian  housing  project  will 
nave  access  to  the  facility  (e.g., 
transportation  will  be  provided, 
transportation  service  is  readily 
available) 

(ii)  Where  applu  able,  the  application 
must  provide  a  detailed  explanation  of 
all  facility  acquisition,  construction, 
rehabilitation,  operation,  redesign  or 
modifit  ation  proposed  for  funding 
under  this  program. 

(A)  The  application  must  specify  what 
perc:ent  of  the  facility  will  be  used  for 
youth  activities  (as  opposed  to,  for 
example,  senior  citizen  or  adult 
activities).  This  percentage  may  not  be 
less  than  the  percentage  of  Youth  Sports 
funding  provided  for  the  fac  ilitv 

(iii)  The  application  must  identify  the 
entity  that  will  be  responsible  for  the 
operation  of  any  facility  funded  hv  a 
Youth  Sports  grant 

(10)  A  description  of  the  organization 
of  the  applicant's  proposed  Youth 
Sports  program,  which  must  detail: 

(i)  The  consultations  entered  into  by 
the  applicant  with  RMCs/RCs,  where 
they  exist,  and  other  entities 
experienced  in  the  design  and 
implementation  of  the  type  of  proposed 
youth  sports  activities; 


(ii)  The  position  descriptions  of  the 
staff  that  will  be  responsible  for 
managing  and  operating  the  Youth 
Sports  activities  must  be  included  in  the 
application;  if  volunteers  are  involved, 
their  number,  job  descriptions,  and 
hours  per  week  of  involvement  must  be 
included; 

(iii)  The  procedures  that  will  be 
followed  to  ensure  that  the  Youth  Sports 
activities  or  facilities  will  serve 
primarily  youth  from  the  public  or 
Indian  housing  project  in  which  the 
program  to  be  assisted  by  a  grant  is 
operated  must  be  explained  in  the 
application. 

Ill)  A  description  of  the  extent  of 
involvement  of  local  sports 
organizations  or  sports  figures. 

(i)  The  applicant  must  provide 
documentation  of  the  level  of  on-site  or 
other  participation  by  local  and 
nationally  affiliated  sports 
organizations,  except  as  provided  in 
Section  (ii)  below,  with  at  least  two 
years  of  organizational  and  operational 
experience.  These  may  include,  but  are 
not  limited  to,  strictly  sports 
organizations,  such  as  Little  Leagues, 
Midnight  Basketball,  or  professional 
teams.  Participation  by  cultural, 
recreational,  or  educational 
organizations  is  also  permissible.  The 
participation  of  these  groups  must  be 
focused  on  the  youth  activities  for 
which  the  application  is  prepared. 

(ii)  The  applicant  may  demonstrate 
the  involvement  of  local  or  national 
sports,  cultural,  recreational  or 
educational  figures,  such  as  athletes, 
coaches,  artists,  entertainers  and 
teachers  in  place  of,  or  in  addition  to, 
the  participation  of  organizations.  The 
participation  of  these  figures  must  be 
focused  on  the  youth  activities  for 
which  the  application  is  prepared. 

(12)  A  description  of  plans  and 
resources  to  continue  the  Youth  Sports 
activities  beyond  the  grant  term  under 
this  program,  including  the  commitment 
of  entities  (e.g.,  local  and  tribal 
governments,  corporations,  community 
organizations)  and  individuals  to 
continue  their  involvement  in  the 
applicant's  Youth  Sports  activities  and 
facilities. 

(13)  HUD  Form  2RRn 

iV  Corrections  to  Deficient 
.'Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  receipt  of 
HUD's  letter  notifying  the  applicant  of 
any  such  deficiency. 


(b)  Curable  technical  deficiencies 
relate  to  items  that: 

(1)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(2)  Cannot  be  submitted  after  the 
application  due  date  has  expired,  to 
improve  the  substantive  quality  of  the 
proposal.  An  example  of  a  technical 
deficiency  would  be  the  failure  of  an 
applicant  to  submit  a  certification  with 
its  proposal. 

V.  Other  Matters 

(a)  Environmental  Impact  A  Finding 
of  No  Significant  Impact  (FONSI)  with 
respect  to  the  environment  for  the  FY 
1991  NOFA  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332. 
Since  the  requirements  of  this  FY  1993 
NOFA  are  identical  to  those  of  the  FY 
1991  NOFA,  the  FONSI  prepared  for  the 
FY  1991  NOFA  will  apply  to  this 
NOFA,  as  it  did  to  the  FY  1992  NOFA 
for  the  same  reasons.  The  FONSI  is 
available  for  public  inspection  and 
copying  from  7:30  to  5:30  weekdays  in 
the  Office  of  the  Rules  Docket  Clerk, 
Room  10276,  451  Seventh  Street,  SW.. 
Washington.  DC  20401.  HUD  will 
review  all  applications  and  their 
proposed  activities  in  accordance  with 
the  environmental  requirements  of  24 
CFR  Part  50. 

(b)  Federalism  Impact.  The  General 
Counsel,  as  the  designated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  provisions  of  this  NOFA  do  not  have 
"federalism  implications"  within  the 
meaning  of  the  Order.  The  NOFA 
implements  a  program  that  provides 
positive  sports,  cultural,  recreational, 
educational  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  and  Indian 
housing,  and  makes  available  grants  to 
PHAs  and  IHAs  to  help  them  implement 
these  activities.  As  such,  the  program 
helps  PHAs  and  IHAs  to  combat  serious 
drug-related  crime  problems  in  their 
projects,  thereby  strengthening  their  role 
as  instrumentalities  of  the  States. 
Further  review  under  the  Order  is  also 
unnecessary  since  the  NOFA  generally 
tracks  the  statute  and  involves  little 
implementing  discretion. 

(c)  Family  Impact.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606,  the  Family,  has 
determined  that  the  provisions  of  this 
NOFA  have  the  potential  for  significant 
positive  impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  The 
NOFA  implements  a  program  that 
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provides  positive  sports,  cultural, 
recreational,  educational  or  other 
activities  designed  to  appeal  to  youth  as 
alternatives  to  the  drug  environment  in 
public  and  Indian  housing,  and  makes 
available  grants  to  PHAs  and  IHAs  to 
help  them  implement  these  activities. 
As  such,  the  prof;ram  is  intended  to 
improve  the  quality  of  life  of  public  and 
Indian  housing  project  residents  by 
reducing  the  incidence  of  drug-related 
crime  and  should  have  a  strong  positive 
effect  on  family  formation,  maintenance 
and  general  well-being  for  PHAs  and 
IILA.S  selected  for  funding.  Further 
review  under  the  Order  is  also  not 
necessary  since  the  NOFA  essentially 
tracks  the  authorizing  legislation  and 
involves  little  exercise  of  HUD 
discretion. 

(d)  Section  102  HUD  Reform  Act. 
Documentation  and  public  access 
rpquirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
a.ssistance  was  provided  or  denied.  This 
rnateral   including  any  letters  of 
support,  wil!  be  made  available  for 
puhhr.  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  avniiable  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOF,^  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
ba^is  (See  24  CFR  12.14(a)  and  12.16(b). 
nni  'h*'  n  )tir;e  published  in  the  Fp^tsI 
Register  on  Iinuary  16, 1992  (57  i  k 
1942),  for  furrier  information  on  these 
documentation  and  public  access 
rtquirements) 

Disciosures  HUD  will  make  available 
t  1  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
.NOFA  I  pdate  reports  (also  Form  2880) 
w!li  be  rnade  available  along  with  the 
applicant  a.s(  asure  reports,  but  in  no 
case  for  a  period  of  less  than  three  years. 
.-\'ii  repc.^- — b')th  applicant  disclosures 
A'iJl  be  made  available  in 
:  n  the  Freedom  of 
A  t  (5  U.S.C.  552)  and 
►'I  anting  regulations  at  24 
^unpirt  C,  and  the  notice 
1  tre  Federal  Register  on 
January  16,  1992  (57  FR  1942).  for 
further  information  on  these  disclosure 
rfouirements  ) 

(e)  Section  103  HUD  P.eform  Act. 
HL'Ds  regulation  implementing  section 
103  of  the  Dfipartment  of  Housing  and 
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Urban  Development  Reform  Act  of  1989 
was  published  May  13.  1991  (56  FR 
22088)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(f)  Section  1 12  HUD  Reform  Act. 
Section  13  of  the  Department  of  Housing 
and  Urban  Development  Act  contains 
two  provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  arv 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17.  1991  (56  FR  2291).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  Ihey  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  431 
Seventh  Street,  SW,,  Washington,  DC 


20410.  Telephone:  (202)  708-3815; 
TDD:  (202)  708-1112.  (These  are  not 
toll-free  numbers.)  Forms  necessary  for 
com.pliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Authority:  Sec.  520,  National  Affordable 
Housing  Act  (approved  November  28, 1990, 
Pub.  L.  101-625);  sec.  7(d),  Department  of 
Housing  and  Urban  Developnienf  Act  (42 
U.S.C.  3535(d)). 

Doled  :)une  22,  1993. 
Miciiael  B.  Janis, 

General  Deputy,  Assistant  Secretary  for  Public 

and  Indian  Housing. 

Apwndix  LisfinR  of  hi  1)  Kp(;^,ndi  ()iri<.es, 
Ca  r-cf  ■>  A  and  B  field  Offi!  ps.  and  Other 
Fiei?'  OlTices  V.  ;t!  DeleEaivd  Puiilir  Hoiisiri; 
Re*:,  ifi'.ibuitip^,  and  Otfn  es  if  Iniiian 
Prot.  djiu 

Efgmn  1 

)urisdictions:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island.  Vermont 

Boston,  Massachusetts  Fegional  Office 

Regional  Administrator.  Rf?giona!  Housing 
Commissioner,  HUD — Boston  Regional 
Office,  Thomas  P.  O'Neill,  )r.  Federal 
Building,  10  Causeway  St.,  Room  375, 
Boston,  MA  02222-1092,  (617)  565-5234. 
TDD  Number:  (Commercial)  (617)  565- 
5453 

Hartford,  Connecticut  Office-A 

Manager,  HUD— Hartford  Office,  330  Main 
St,,  Hartford,  Connecticut  06106-1860, 
(203)  240-4523.  TDD  Number 
(Commercial)  (203)  240-4522 

Manchester.  S'ew  Hampshire  Office-B 

Manager,  HUD — Manchester  Office,  Norris 
Cotton  Federal  Building,  275  Chestnut  St., 
Manchester,  New  Hampshire  03101-2487, 
(603)  666-7681.  TDD  Number: 
(Commercial)  (603)  666-7518 

Providence,  Hhode  Island  Office-B 

Manager,  Hl!D— Providence  Office,  330  John 
O.  Pastore  Federal  Building  &  U.S.  Post 
Office — Kennodv  Plaza,  Providence,  Rhode 
Island  02903-1  765.  (401)  528-5351.  TDD 
Number:  (Commercial)  (401)  528-5364 

Pegion  II 

jurisdictions:  New  York,  New  Jersey 

New  York  Regional  Office 

Regional  Administrator,  ReKional  Housing 
Commissioner.  HUD — Nfw  Vnrlt  Regional 
Office.  26  Fedfiral  Plaza,  New  "inrk,  New 
•      York  10278-0068,  (212)  264-8068,  TDD 
Number:  Commercial  number  not  available 

Buffalo,  New  York  Office-A 

Manager,  HUD— Buffalo  Office,  Lafayette 
Court,  5th  Fl.,  465  Main  Street,  Buffalo. 
Npw  York  14203-1780,  (716)  846-5755. 
TDD  .\umf)er  Commercial  number  not 
available 

Spwark.  New  Jersey  Office-,^ 

Manager.  HUD — Newark  Office,  Military  Park 
Building.  60  Park  Place,  Newark,  New 
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jersey  07102-5504,  (201)  877-1662.  TDD 
Number;  (Commercial)  (201)  645-6649 

Region  III 

Jurisdictions:  Pennsylvania,  Washington, 
D.C..  Maryland,  Delaware,  Virginia,  West 
Virginia 

Philadelphia,  Pennsylvania  Regional  Office 

Regional  Administrator,  HUD — Philadelphia 
Regional  Office,  Liberty  Square  Building. 
105  South  7th  St..  Philadelphia. 
Pennsylvania  19106-3392,  (215)  597-2560. 
TDD  Number  (Commercial)  (215)  597- 
5564 

Washington.  DC.  Office-A 

Manager,  HUD — Washington  Office,  Union 
Center  Plaza.  Phase  lU,  820  First  St.  NE.. 
suite  300,  Washington,  DC  20002-4502, 
(202)  275-9200.  TDD  Number: 
(Commercial)  (202)  275-0967 

Baltimore,  Maryland  Office-A 

Manager,  HUD— Baltimore  Office,  10  North 
Calvert  St.,  3rd,  Fl..  Baltimore,  Maryland 
21202-1865.  (301)  962-2121.  TDD 
Number:  (Commercial)  (301)  962-0106 

Pittsburgh,  Pennsylvania  Office-A 

Manager,  HUD- Pittsburgh  Office,  412  Old 
Post  Office  Courthouse  Building,  7th  Ave.. 
»v  Grant  St.,  Pittsburgh,  Pennsylvania 
15219-1906,  (412)  644-6428.  TDD 
Number:  (CommTcial)  (412)  644-5747 

Richmond   \'rv:;:!i.  ( r',.:r^^  .-*. 

Manager,  HUD    R    r  rond  Office,  400  North 
8th  St..  Richiiini.d,  Virginia  23240  (804) 
771-2721.  TDD  Number:  (Commercial) 

(804)771-2820 

Charlesion,  West  Virgjma  Offh:n-ii 

Manager,  HUD— Charleston  Office,  405 
;-.:         '^*    Suite  708.  Charleston,  West 
\  ir;;  r  ;a  25J01-1795.  (304)  347-7000.  TDD 
\ umlHir:  (Commercial)  (304)  347-5332 

Region  IV 

Jurisdictions:  Alabama,  Florida,  Georgia, 
Kentucky.  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee,  Caribbean. 
Virgin  Islands 

Atlanta.  Georgia  Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Atlanta  Regional 
Office,  Richard  B.  Russell  Federal 
Building.  75  Spring  St.,  S.W.,  Atlanta, 
Georgia  30303-3388,  (404)  331-5136.  TDD 
Number:  (Commercial)  (404)  730-2654 

Birmingham,  Alabama  Office-A 

Manager.  HUD — Birmingham  Office,  600 
Beacon  Parkway  West.  Suite  300, 
Birmingham,  Alabama  35209-3144,  (205) 
731-1617.  TDD  Number:  (Commercial) 
(205) 290-7624 

Louisville,  Kentucky  Office-A 

Manager,  HUD— Louisville  Office.  601  W. 
Broadway,  P.O.  Box  1044.  Louisville, 
Kentucky  40201-1044,  (502)  582-5251. 
TDD  Number:  Commercial  number  not 

.mailable 


Jackson.  Mississippi  Office-A 

Manager,  HUD— Jackson  Office,  Dr.  AH. 
McCoy  Federal  Building.  100  West  Capitol 
St.,  Room,  910,  Jackson,  Mississippi 
39269-1096,  (601)  965-4738.  TDD 
Number:  (Commercial)  (904)  232-1241 

Greensboro,  North  Carolina  Office-A 

Manager.  HUI>— Greensboro  Office,  415 
North  Edgewood  St.,  Greensboro.  North 
Carolina  27401-2107,  (919)  333-5361.  TDD 
Number:  (Commercial)  919-547-4055 

Caribbean  Office-A 

Manager,  HUD — Caribbean  Office.  San  Juan 
Center,  159  Carlos  E.  Chardon  Ave.,  San 
Juan  Puerto  Rico  00918-1804,  (809)  766- 
5201.  TDD  Number:  Commercial  number 
not  available 

Columbia,  South  Carolina  Office-A 

Manager,  HUD — Columbia  Office,  Strom 
Thurmond  Federal  Building,  1835-45 
Assembly  St.,  Columbia.  South  Carolina 
29201-2480,  (803)  765-5592.  TDD 
Number:  Commercial  number  not  available 

Knoxville,  Tenriessee  Office-A 

Manager,  HUD — Knoxville  Office,  John  J. 
Duncan  Federal  Building,  710  Locust  St., 
SW.,  Knoxville,  Tennessee  37902-2526, 
(615)  549-9384.  TDD  Number: 
(Commercial)  (615)  545-4379 

Nashville,  Tennessee  Office-B         ^ 

Manager,  HUD— Nashville  Office,  251 
Cumberland  Bend  Drive,  Suite  200, 
Nashvlle,  Tennessee  37228-1803,  (615) 
736-5213.  TDD  Number:  (Commercial) 
(615)  736-2886 

Jacksonville,  Florida  Office-A 

Manager,  HUD — Jacksonville  Office,  Suite 
2200,  Southern  Bell  Tower,  301  West  Bay 
Street,  Jacksonville,  Florida  32202-5121, 
(904)  232-2626.  TDD  Number 
(Commercial)  (904)  232-1241 

flegiO/J  V 

Jurisdictions:  Illinois,  Indiana,  Michigan. 
Minnesota.  Ohio.  Wisconsin 

Chicago,  Illinois  Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD— Chicago  Regional 
Office,  626  West  Jackson  Blvd.,  Chicago.  IL 
60606-5601.  (312)  353-5680.  TTD 
Number:  (Commercial)  (312)  353-7143 

Chicago — Of  pee  of  Indian  Programs 

Director.  HUD — Chicago — Office  of  Indian 
Programs.  626  West  Jackson  Blvd.. 
Chicago,  IL  60606-1683,  (312)  353-1683. 
TDD  Number:  (Commercial)  (312)  353- 
7143 

Detroit,  Michigan  Of  pee- A 

Manager,  HUD— Detroit  Office.  Patrick  V. 
McNamara  Federal  Building.  477  Michigan 
Ave..  Detroit.  Michigan  48226-2592.  (313) 
226-7900.  TDD  Number:  Commercial 
number  not  available 

Indianapolis,  Indiana  Ofpce-A 

Manager,  HUD — Indianapolis  Office,  151 
North  Delaware  St.,  Indianapolis.  Indiana 
46204-2526.  (317)  226-6303.  TDD 
Number:  Commercial  number  not  available 


Grand  Rapids,  Michigan  Office-B 

Manager,  HUD— Grand  Rapids  Office,  2922 
Fuller  Ave..  NE.,  Grand  Rapids,  Michigan 
49505-3499,  (616)  456-2100.  TDD 
Number:  Commercial  number  not  available 

Minneapolis-St  Paul,  Minnesota  Office-A 

Manager,  HUD — Minneapolis-St.  Paul  Office, 
220  2nd  St.  S.,  Bridge  Place  Building, 
Minneapolis,  Minnesfita  55401-2195,  (6121 
370-3002.  TTD  Number:  (Commercial) 
(612)370-3186 

Gncinnati,  Ohio  Office-B 

Manager,  HUD— Cincinnati  Office,  Federal 
Office  Building,  Room  9002,  550  Main  St.. 
Cincinnati,  Ohio  45202-3253,  (513)  684- 
2884.  TDD  Number:  (Commercial)  (513) 
684-6180 

Qeveland,  Ohio  Office-B 

Manager,  HUD— Cleveland  Office,  One 
Playhouse  Square,  1375  Euclid  Ave  ,  Rm. 
420.  Cleveland,  Ohio  441 14-1670.  (216) 
522-4065.  TDD  Number:  Commercial 
number  not  available 

Columbus,  Ohio  Ofpce-A 

Manager,  HUD— Columbus  Office,  200  N. 
High  St..  Columbus.  Ohio  43215-2499. 
(614)  469-5737.  TDD  Number  Commercial 
number  not  available 

Milwaukee,  Wisconsin  Ofpce-A 

Manager,  HUD — Milwaukee  Office,  Henry  S. 
Reuss  Federal  Plaza,  310  W.  Wisconsin 
Ave.,  Suite  1380,  Milwaukee.  Wisconsin 
53203-2289,  (414)  291-3214.  TDD 
Number:  Commercial  number  not  available 

Region  VI 

Jurisdictions:  Arkansas,  Louisiana.  New 
Mexico,  Oklahoma,  Texas 

Fort  Worth,  Texas — Regional  Ofpce 

Regional  Administrator,  Regional  Housing 
Commissioner.  HUD — Fort  Worth  Regional 
Office,  1600  Throckmorton,  P.O.  Box  2905, 
Fort  Worth,  Texas  76113-2905,  (817)  885- 
5401.  TDD  Number:  (Commercial)  (817) 
885-5447 

Houston,  Texas  Office-B 

Manager,  HUD— Houston  Office,  Norfolk 
Tower.  2211  Norfolk.  Suite  200,  Houston, 
Texas  77098-4096,  (713)  653-3274.  TDD 
Number:  Commercial  number  not  available 

San  Antonio,  Texas  Office-A 

Manager,  HUD — San  Antonio  Office, 
Washington  Square  Building,  BOO  Dolorosa 
St.,  San  Antonio.  Texas  78207-4563.  (512) 
229-6800.  TDD  Number:  (Commercial) 
(512)229-6885 

Little  Rock,  Arkansas-A 

Manager.  HUD— Little  Rock  Office.  Lafayette 
Building.  523  Louisiana.  Suite  200,  Little 
Rock,  Arkansas  72201,  (501)  324-5931. 
TDD  Number:  (Commercial)  (501)  324- 
5931 

New  Orleans,  Louisiana-A 

Manager,  HUD— New  Orleans  Office,  Fisk 
Federal  Building,  1661  Canal  St.,  P.O.  Box 
70288,  New  Orieans,  Louisiana  70112- 
2887,  (504)  589-7200.  TDD  Number:  None 
available 
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(juich.nju:  City.  Oklahoma  Office-A 

Md.irt^.-r  h;  D— Oklahoma  City  Office, 
MurTL"  r.  :.  -:il  Building,  200  N.VV.  5th  St., 
Oidh   ri(    ',   Oklahoma  73102-3202, 
(405JilJHid:   TDDNumber: 
(Ckjmmercial)  (405)  231-4891 

C^kl^hnrr,!  City — Indian  Programs  Division 

D  .-■■<'  r  MID— Oklahoma  City  Office  IPD, 
Murrah  Federal  Building.  200  N.VV.  5th  St., 
Oklahoma  City.  OK  73102-3202.  (405) 
231-4102.  TDD  Number:  Commercial 
ivjmber  not  available  i 

A.bL.;:i^r'i,JP.  NM  Office-C 

Mdr.dgjr.  HI  D — Albuquerque  Office.  625 
Truman  Street  N.E..  Albuquerque.  NM 
87110-^443,  (505)262-6463  TDD 
N  ,rr  ; .  r   lOimmercial)  (505)  262-6463 

Pr'.'wn  Vll 

!unsdictions:  Iowa,  Kansas,  Missouri, 

Nebraska 

,<  ins.;s  City,  Kansas — Regional  Office 

K  y;(  r,<il  Administrator.  Regional  Housing 
Qimmissioner.  Kansas  City  Regional 
Office.  Gateway  Tower  II,  400  State  Ave., 

Kansas  (  :••,    K  \rs.\<^  66101-2506,  (913) 
236-21-:   t:  [    \    mber  (Commercial) 

I 
C'ir.ahii.  \-  :  r .  saq  Office-A 

V1.ir.,igtT  m;  't—(imaha  Office.  Braiker/ 
Branii.   V  B  .     ting.  210  S.  16th  St..  Omaha, 
N.bM«.Ki  Shi 02-1622,  (402)  221-3703. 
TDD  Number:  (Commercial)  (402)  492- 

■Sf  Ltij,>   ^lissouh  Office-A 

M,in,igt>.-  HI  ;>— St.  Louis  Office,  1222 

Spr\i(:r  S:    >r   Loi;;';  Missouri  63 103- 
2836,  [3  !  4  ;  S  i:»-6  k-;3  TDD  Number: 
;(>imm.-rcial)  (314)  539-6331 

Des  Mnir^s   /'!.^a  Office-B 

M.in-iRt'r   HI  D — Des  Moines  Office.  Federal 

Baiid.riK   :;ij  Wdlnut  St.,  Rn   ::-i   D.-, 
Moin.'s   ](m,i  50309-2155,  (515)  ;o-i-45!2. 
TDD  \  ,~i'«^r  (Commercial)  (515)  284- 
4728 


Region  VIII 

jurisdictions:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

Denver,  Colorado — Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Denver  Regional 
Office,  Executive  Office  Building   ;  -KS 
Curtis  St.,  Denver  Colorado  8020i-<;3-l9. 
(303)  844-4513.  TDD  Number: 
(Commercial)  (303)  844-«158 

Denver,  Colorado — Office  of  Indian  /'ro  >;;-()/!,•, 

Director,  HUD— Denver  Office  OIP,  Executiv.- 
Tower  Building.  1405  Curtis  St..  Denvt  r 
CO  80202-2349.  (303)  844-4513.  TDD 
Number:  (Commercial)  (303)  844-6158 

Region  IX 

jurisdictions:  Arizona,  California.  H.-iwaii. 
Nevada.  Guam.  America  Samoa 

San  Francisco,  California — Regional  Office 

Regional  Administrator.  Regional  Housing 
Commissioner.  HUD — San  Francisco 
Regional  Office.  Philip  Burton  Federal 
Building  &  U.S.  Courthouse,  450  Gold<  n 
Gate  Ave..  P.O.  Box  36003,  San  Francisco, 
California  94102-3448.  (415)  556-4752 
TDD  Number:  (Commercial)  (415)  55ft~ 
8357 

Phoenix,  Arizona — Region  IX  Indian 
Programs  Office 

Director.  HUD — Phoenix  Office  of  Indian 
Programs.  Two  Arizona  Center.  Suite  1650. 
Phoenix,  Arizona  85004,  (602)  379-4156. 
TDD  Number:  (Commercial)  (602)  37*- 
4461 

Honolulu,  Hawaii  Office-A 

Manager,  HUD— Honolulu  Office.  300  Ala 
Moana  Blvd..  Rm.  3318,  Honolulu,  Hawaii 
96850-4991,  (808)  541-1323.  TDD 
Number:  (Commercial)  (808)  541-1356 

Los  Angeles.  California  Office-A 

Manager.  HUD— Los  Angeles  Office,  1615  W. 
Olympic  Blvd.,  Los  Angeles,  California 
90015-3801.  (213)  251-7122.  TDD 
Number:  (Commercial)  (213)  251-7038 


Siurinnpnto.  ('iilifi>rnici  Oifut^H 

M,inagnr,  HI  T)-- S.,(  ra:n('nt()  Office,  777  12th 
Ave.,  Suite  200.  F'  C)   Box  1978, 
Sacramento,  California  96814-1997.  (916) 
551-1351  TDD  Number:  (Commercial) 

!91fi)  Sfi  1-1367 


PhfH'ni\.  AriZi 


■nn  Office-B 

— Phoenix  Office,  Two 


Mcidgf-r    Hi  ■ 

Anzoni  CcrV   r  400  N.  5th  St.,  Phoenix, 
Arizona  85004-2361.  (602)  261-4434,  TDD 
Nurr.brr  if  .ii.'iimercial)  (602)  379-4461 


nvg, 


X 


lurisdictions:  Alaska,  Idaho,  Oregon, 

VV.fshiriKtnn 

Sfut'Jt'.  '■.Vjsiur'^fnn—lipgional  Office 

Regional  Acinunistratcr.  Regional  Housing 
OiminissiontT,  Hl'D — Seattle  Regional 
Offu  e,  Seattle  Fed.T.,!  Office  Building,  909 
First  Avenue.  Suiti^  200,  Se.ittlo, 
VVashinatnn  98104-1000,  (206)  220-5290. 
TDD  N    nilar:  (Commercial)  (206)  220- 
4351 

Sfdttir  Wdshinf^tnn — Office  of  Indian 

Prn,:ri!:u^ 

D  rei  tir  H'  I>    (Jftlcn  of  Indian  Programs, 
.Art  aiie  F:,w'.i  t<iiilding,  1321  2nd  Ave., 
S.  i!t  r   \V  A   w  101-2058,  (206)  553-0330. 
TDD  N.ir:  n.  r    i  .ommercial)  (206)  553- 

4  ?  5 1 


I'.iird  Orf'^on  C)fficp-A 

na>5i'r  Hl'D — Portland  Office,  Cascade 


Building,  520  SVV.  6th  Ave.,  Portland. 
Oregon  97203-1596.  (503)  326-2561.  TDD 
Number:  (Commercial)  (503)  326-3656 


Anihorti. 


Om'.. 


A 


Manager,  222  West  8th  Avenue.  #64, 
Anchorage,  Alaska  99513-7537.  (907)  271- 

4170.  TDD  \  ..^iber:  Commercial  not 
avaiiabic 
Director,  .\:.'  '-.nr.t^i  —  Iiidian  Housing 

Divis:  i:i,  701  C  Stre«.'t,  Box  64,  Anchorage, 
Ai,  =  sk,i  'i')513,  (907)  271-4170. 

IFR  Doc.  93-15761  Filed  7-2-93;  8:45  am) 
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Part  III 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Indian  Garrting;   Chitirr^acha  Tnbe  cf 
Louisiana;  Trioal-State  Compact,   '•^c'-^e 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Chilimacha  Tribe  of 
Louisiana 


I;;'::  :".  Affairs, 
ppr'v.v'i  T->-'.-i!- State 

SUMMARY:  P  jrs uan'  •     :s  '    S  C.  2710.  of 
the  Indian  Gar::,r;^  Re-^"^:a'or,-  Ar*  /f 
1988  {Fub   L   1 '30-497].  the  Secr«tiT>'  of 


AGENCY:  Burt^a 
Ir.'er.cT 
ACTION:  N;,t.:  -' 

Corr.pa'i 


the  Interior  shall  publish,  :n  the  Federal 
Rp^ister,  notice  of  approved  Tribal-State 
Compacts  forthf^  ;■  .rpose  of  ►engaging  \n 
Class  in  (casino)  .n::;t)  ::n^    n  Ind.an 
reservations.  Thn  A~s>;;.;,f  Smirt^tar,—- 
Indian  Affairs,  Deparrr'  r  *  of  the 
Interior,  through  his    e.MtJ'fH  aathontv 
has  approved  the  ■T'':^d, -State  Compact 
for  the  Conduct  of  Cidss  III  Gaming 
Between  the  Chitimacha  Tribe  of 
Louisiana  and  the  State  of  Louisiana, 
which  was  enacted  on  February  15, 
1993. 


6. 


DATES:  This  action  is  effective 
1993 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manaei,  Direi.tor.  hidian  ('raining 
Management  Staff,  Bureau  of  h^di?.n 
Affairs,  Washington,  DC  20240,  iJ: '2) 
219-4066 

Ron  Eden, 

Actir.g  Asi,s:nn!  Secretar)' — Indian  Affairs. 
[FR  Do<:  93-15774  Filfd  7-  2-  93;  8:45  am] 

BtLUNG  CODE  431<>-(n-W 
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Department  of 
Housing  and  Urban 
Development 


Office  cf  the  Assistant  Secretary  '•; 
Public  and  Indian  Housmg 


Notice  of  Fund  Availability  (NOF-Ai  for 
Fiscal  Year   1993,  and  Program   Guidelines 
for  the  Family  Unification  Demonstration 
Programs;   Notice 


36266 


Federal  Register  /  Vol    58.  No.  127  /  Tuesday,  July  6.  1993  /  Notices 


DEPAPTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc«  of  th«  Assistant  Secretary  for 
Public  arvd  Indian  Housing 

[Docket  No.  N-93-3634;  FR  33ai-N-01  ] 

Notice  of  Fund  Availabllltv  (NGFA)  for 
Fiscal  Year  1993,  and  Notice  of 
Program  Guidelines  for  the  Family 
Unification  Demonstration  Program 

agency:  Offire  of  ;hM  .Assistant 
Swretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  fund  availability 
iNOF.M  for  Fiscal  Year  (FY)  1993;  and 
notice  of  program  guidelines  for  the 
Family  Unification  Demonstration 
Prok^ram 

SUMMARY:  This  notice  announces  the 
availability  of  FY  1993  budget  authority 
for  a  national  competition  to  award 
funding  for  section  8  rental  certificates 
under  the  Family  Unification 
Demonstration  Program,  and  also  sets 
forth  program  guidelines  for  this 
demonstration  program.  This  Notice 
invites  public  housing  agencies  (PHAs) 
and  Indian  Housing  Authorities  (IHAs), 
herein  referred  »o  as  housing  agencies 
(HAs).  to  submit  applications  for 
housing  assistance  funds.  The  purpose 
of  the  Far.ily  Unification  Demonstration 
Program  is  to  test  the  effectiveness  of 
promoting  family  unification  by 
providing  housing  assistance  to  families 
for  whom  the  lari  of  adequate  housing 
IS  a  primary  factor  in  the  separation,  or 
imminent  separation,  of  children  from 
their  families. 

Participation  in  the  Family 
Unification  Demonstration  Program  for 
Fiscal  Year  1992  was  limited,  under  the 
\'A,  HUD-Independent  Agencies 
Appropnations  Act  for  FY  1992.  to 
PH.As  in  the  following  11  States: 
G^lifamia.  Florida,  Maryland. 
Mas<iachusetts.  Michigan.  Missouri, 
New  Jersey.  New  York,  Ohio. 
Pennsylvania,  and  Texas.  As  provided 
bv  the  Senate  Committee  Report  to  the 
VA.  HUD  Independent  Agencies 
Appropriations  Act  of  1993.  HUD  has 
selected  the  following  five  additional 
States  to  participate  in  the  FT  1993 
Family  Unification  Demonstration 
Program;  Georgia,  Illinois,  Minnesota, 
North  Carolina  and  Virginia.  The 
selection  of  these  five  States  was  based 
on  the  caseload  of  families  with 
children  m  foster  care  within  these 
States.  The  information  concerning 
families  with  children  in  foster  care  was 
provided  to  HlTi  by  the  Administration 
for  Children  and  Families  at  the  U  S. 
Department  of  Health  and  Hum.'in 
Services  (HHS). 


UMI 


.Accordingly.  HAs  in  the  following 
States  are  invited  by  this  notice  to 
submit  applications  for  rental 
certificates  under  this  demonstration 
program:  California.  Florida.  Georgia, 
Illinois.  Maryland.  Massachusetts, 
M:rhigan,  Missouri,  Minnesota,  New 
Jersey,  New  York.  North  Carolina,  Ohio, 
Pennsylvania,  Texas,  and  Virginia. 

This  NOFA  contains  information  for 
HAs  in  the  16  States  listed  above 
regarding  the  allocation  of  rental 
certificate  budget  authority,  the 
application  process,  including  the 
application  requirements  and  the 
deadline  for  filing  applications,  the 
selection  criteria  and  the  selection 
process. 

DATE:  The  due  date  for  submission  of 
applications  in  response  to  this  NOF.A 
is  August  20.  1993.  Application  foniis 
may  be  obtained  from  the  local  HUD 
Field  Office/Indian  Programs  Office. 
Applications  must  be  received  in  the 
local  HUD  Field  Office/Indian  Programs 
Office  on  the  due  date  by  3:00  p  m  local 
time.  The  local  Field  Offices  are  the 
official  place  of  receipt  for  all 
applications.  At  the  time  of,  or 
immediately  following,  the  submission 
of  the  application  to  the  Field  Office, 
the  HA  also  must  submit  a  copy  of  the 
application  for  funding  under  this 
NOFA  to  the  following  address:  U.S, 
Department  of  Housing  and  Urban 
Development,  Mr.  Gerald  J.  Benoit. 
Director,  Operations  Branch.  Rental 
Assistance  Division,  room  4220.  451 
Seventh  Street,  SW.,  Washington.  DC 
20410. 

The  above-stated  application  deadline 
for  submission  of  completed 
applications  to  the  Field  Offices/Indian 
Programs  Offices  is  firm  as  to  date  and 
hour.  In  the  interest  of  fairness  to  all 
competing  HAs.  the  Department  will 
treat  as  ineligible  for  consideration  any 
application  that  is  not  received  before 
the  application  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problem(s).  HUD  will  not  accept 
applications  sent  via  facsimile  (FAX) 
transmission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Director,  Operations 
Branch.  Rental  Assistance  Division. 
Office  of  Assisted  Housing.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW,.  Washington, 
DC  20410-6000.  telephone  number 
(202)  708-0477.  Hearing  or  speech- 
impaired  individuals  may  call  Hl.'D's 
TDD  number  (202)  708-4594  (These 
telephone  numbers  are  not  toll-free). 


SUPPLEMENTARY  INFORMATKJN: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requir^imcnts  contained  in  this  notice 
have  been  approved  bv  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
OMB  has  approved  the  section  8 
informalmn  collection  requirements 
under  the  assigned  control  number 
2577-012.T 

I.  Puqwjse  and  Substantive  Description 

(A)  Authority 

The  Family  Unification 
Demonstration  Program  is  authorized  by 
section  8(x)  of  the  U.S.  Housing  Act  of 
1937.  as  added  by  section  553  of  the 
National  Affordable  Housing  Act  (Pub. 
L.  un-ft25.  approved  November  28. 
1990)  (42  use.  1437f(x));  the  VA. 
HUD-lndependent  Agencies 
Appropriations  Act  of  1992  (Pub.  L. 
102-139.  approved  October  28.  1991) 
(HUD  Appropriations  Act  of  1992).  and 
the  VA.  HUD-Independent  Agencies  Act 
of  T<02  (Pub.  L.  102-389,  approved 
October  6.  19^12)  (Appropriations  Act  of 
1993)  The  rpgtilations  governing  the 
section  8  rental  cerlifirate  program  are 
codified  at  24  CFR  part  882. 

(B)  Background 

The  Family  Unification  Program  is  a 
dtinonstration  program  under  which 
section  8  housing  assi.stance  is  provided 
to  f.Tmilies  fvjr  whom  the  lack  of 
adequate  housing  is  a  primary  factor 
whi;,h  would  result  in; 

(1)  the  imminent  placement  of  the 
family's  child,  or  children,  in  out-of- 
home  care,  or 

(2)  the  delay  in  the  discharge  of  the 
child,  or  children,  to  the  family  from 
out-of-home  care. 

Th'>  purpose  of  the  Family  Unification 
Demonstration  Program  is  to  test  the 
effectiveness  of  promoting  family 
unification  by  providing  housing 
a.ssistance  to  families  for  whom  the  lacJc 
of  adequate  housing  is  a  primary  factor 
in  the  separation,  or  the  threat  of 
imminent  separation,  of  children  from 
their  families  (Lac;k  of  adequate  housing 
is  defined  in  Section  11(A)  of  this 
NOFA.) 

Certificates  awarded  under  the  Family 
Unification  Demonstration  Program  are 
to  be  administered  by  HAs  under  HUD's 
current  regulations  for  the  section  8 
rental  certificate  program  (24  CFR  part 
H82).  The  HA  may  issue  a  rental 
voucher  to  a  family  selected  for 
participation  in  the  Family  Unification 
Program  if  the  family  requests  a  rental 
voucher  and  the  HA  has  one  available. 
In  accordance  with  the  Senate 
Committee  Report  to  the  HLTD 
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Approprintions  Act  for  199T.  the 
demonstration  program  hinging 
ftvailable  in  FY  199.)  is  provnied  fur  use 
in  16  StatHS  These  16  StatHS  are 
identified  in  the  "Summur\'  and  in 
Section  !(D)ofthisNOFA  ' 

(C)  Allocation  Amounts 

Of  the  amnunts  made  available  by  the 
Hl'D-Appropriations  Act  for  FY  1993, 
up  to  $75  miilion  of  budget  authority  for 
the  stirtion  R  rental  certificate  program 
IS  earmarked  for  the  Family  Unification 
Demonstration  Program.  Tliis  amount 
will  support  approximately  2,200 
section  8  rental  certificates.  Each  HA 
may  apply  for  funding  for  a  maximum 
of  100  units.  The  minimum  funding 
amount  is  for  25  units.  Any  HA  that  is 
unwilling  to  accept  less  than  the 
number  of  units  for  which  it  applies 
must  state  this  in  its  cover  letter  to  its 
application,  and  must  state  the 
minimum  number  it  is  willing  to  accept. 

The  amounts  allocated  under  this 
NOFA  will  be  awarded  under  a  national 
competition  based  on  demonstrated 
need  for  such  assistance.  The  Family 
Unification  Demonstration  Program  is 
exempt  from  .section  213(d)  of  the 
Housing  and  Conimunity  Development 
Act  of  1974  (which  requires  that  funds 
be  allocated  on  a  fair  share  basis),  and 
from  24  CFR  part  791.  subpart  D.  the 
Hl'D  regulation  implementing  section 
^  13(d). 

(DjEl:gibil!ty 

H.\s  m  the  following  16  States  are 
uiv'.ted  by  this  notice  to  submit 
npp'iic-ations  for  rental  certificates  under 
this  demonstration  program:  California. 
Florida.  Georgia,  Illinois.  Maryland. 
Massachusetts.  Michigan,  Missouri, 
Minnesota,  New  Jersey,  New  York, 
North  Carolina,  Ohio.  Pennsylvania. 
Texas,  and  Virginia. 

(E)  Family  Self-Sufficiency  Program 

Section  23  of  the  U.S.  Housing  Act  of 
1937,  which  established  the  Family 
Self-Sufficiency  (FSS)  Program,  was 
amended  by  section  106  of  the  Housing 
and  Community  Development  Act  of 
1992  and  now  requires  that  all  PHAs 
receiving  additional  rental  vouchers  or 
certificates  in  FY  1993  must  establish  a 
local  FSS  program.  For  IHAs,  section 
106(1)  made  participation  in  the  FSS 
program  optional  for  FY  1993  and  all 
future  n«:al  years  The  program 
guidelines  for  the  FSS  program  were 
pubUshed  in  the  Federal  Register  on 
September  30,  1991  (56  FR  49592).  The 
interim  and  final  rules  for  the  FSS 
program  were  published  m  the  Federal 
Register  on  May  27,  1993,  at  53  FR 
30858  and  58  FR  30906,  respectively. 
(The  FSS  final  rule  simply  adopts  the 


FSS  inlenm  mle  as  the  FSS  final 
regulations  )  Unless  specifically 
excepted  by  HUD,  any  rental  voucher  or 
rental  certificate  funding  reserved  in  FY 
93  will  be  used  to  establish  the 
minimum  size  of  a  PHA's  FSS  program. 
If  a  PHA  received  an  incentive  award 
for  the  FSS  program  in  response  to  the 
NOFA  published  in  the  Federal  Register 
on  September  30, 1991  (56  FR  49612) 
and  amended  on  January  3, 1992  (57  FR 
312).  the  number  of  new  units  received 
in  FY  93  will  be  added  to  the  incentive 
awards  received  in  FY  92  and  this 
number  will  be  the  minimum  size  of  the 
PHA's  FSS  program. 

II.  Application  Process 

(A)  Program  Guidelines 

(1)  Definitions:  For  purposes  of  the 
Family  Unification  Demonstration 
Program: 

(a)  "Family  Unification  eligible 
family"  means  a  family: 

(i)  which  the  public  child  welfare 
agency  has  certified  is  a  family  for 
whom  the  lack  of  adequate  housing  is  a 
primary  factor  in  the  imminent 
placement  of  the  family's  child,  or 
children,  in  out-of-home  care,  or  in  the 
delay  of  discharge  of  a  child,  or 
children,  to  the  family  from  out-of-home 
care;  and 

(ii)  which  the  HA  has  determined  is 
eligible  for  section  8  rental  assistance. 

(b)  "Lack  of  adequate  housing"  means 
a  situation  in  which  a  family: 

(i)  is  living  in  substandard  housing  or 
homeless,  as  defined  in  24  CFR 
882.219(f);  or 

(ii)  is.  or  will  be,  involuntarily 
displaced  from  a  housing  unit  because 
of  actual  or  threatened  violence  against 
a  family  member  under  the 
circumstances  described  in  24  CFR 
882.219(d)(2). 

(c)  Public  child  welfare  agency 
(PCVVA)  means  the  public  agency  that  is 
responsible  under  applicable  State  or 
Tribal  law  for  determining  that  a  child 
is  at  imminent  risk  of  placement  in  out- 
of-home  care  or  that  a  child  in  out-of- 
home  care  under  the  supervision  of  the 
public  agency  may  be  returned  to  his  or 
her  family. 

(2)  HA  Responsibilities.  HAs  must: 
(a)  Send  a  partial  listing  of  the  names 

of  families  on  the  section  8  waiting  list 
to  the  PCVVA  to  determine  if  the  families 
meet  the  Family  Unification  eligibility 
requirements  described  in  Section  11(A) 
if  this  NOFA.  The  HA  will  continue  to 
.send  a  list  of  family  names  to  the  PCWA 
until  the  number  of  families  is  equal  to 
the  number  of  rental  certificates 
provided  to  the  HA  under  the  Family 
Unification  Program.  Families  must  be 
referred  to  the  PCVVA  ba.sed  on  their 


positions  on  the  section  8  waiting  list. 
Families  will  be  selected  for 
participation  after  the  PCVVA 
determines  that  the  family  meets  the 
Family  Unification  eligibility 
requirements,  and  based  on  their 
positions  on  the  section  8  waiting  list; 

(b)  Determine  if  families  referred  by 
the  PCWA  are  eligible  for  section  8 
assistance,  and  place  eligible  families  on 
the  section  8  waiting  list  based  on  the 
date  of  the  families's  applications  and 
any  preferences  for  which  the  families 
qualify; 

(c)  Amend  the  administrative  plan 
and  equal  opportunity  housing  plan  to 
provide  for  rental  assistance  to  Family 
Unification  eligible  families  in  a  number 
equal  to  the  rental  certificates  provided 
by  HUD  for  this  purpose,  and  provide 
for  the  opening  of  closed  waiting  lists  to 
add  applicants  when  necessary; 

(d)  Administer  the  rental  assistance  in 
accordance  with  applicable  program 
regulations  and  requirements;  and 

(e)  Assure  the  quality  of  the 
evaluation  that  HUD  intends  to  conduct 
on  the  Family  Unification 
Demonstration  Program,  and  submit 
with  the  application  a  certification  that 
the  HA  will  cooperate  with  and  provide 
requested  data  to  the  HUD  office 
responsible  for  program  evaluation. 

The  HA  must  review  its  waiting  list 
to  determine  if  there  are  any  families 
already  on  its  waiting  list  (including 
families  in  the  PCVVA  caseload)  who 
may  be  eligible  for  the  Family 
Unification  program,  A  family  must  be 
certified  by  the  PCVVA  as  a  family  for 
whom  the  lack  of  adequate  housing  is  a 
primary  factor  in  the  imminent 
placement  of  the  family's  child,  or 
children,  in  out-of-home  care,  or  in  the 
discharge  of  a  child,  or  children,  to  the 
family  from  out-of-home  care.  The 
names  of  Family  Unification  eligible 
families  can  be  mutually  shared 
between  the  HA  and  the  PCWA. 
Families  admitted  to  participate  in  the 
Family  Unification  Program  must  be 
selected  in  order  based  on  their 
positions  on  the  section  8  waiting  list 
after  the  PCVVA  determines  they  are 
eligible  for  the  Family  Unification 
Program  and  the  HA  determ.ines  they 
are  eligible  for  the  section  8  program. 

Any  HA  with  a  closed  waiting  list  is 
required  to  advertise  the  opening  of  its 
waiting  list  before  accepting  new 
applicants  for  this  demonstration 
program.  The  advertisement  and 
opening  of  the  waiting  li.st  may  be 
limited  to  applications  from  Family 
Unification  eligible  families.  For 
administrative  convenience,  an  HA  may 
limit  the  number  of  applications  taken 
in  response  to  an  advertisement. 
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(3)  Public  Child  Welfare  Agency 
(PCWA)  Responsibilities.  Public  child 
welfare  agencies  are  responsible  for. 

(a)  Providing  written  certification  to 
the  HA  that  a  family  qualifies  as  a 
Family  Unification  eligible  family. 
under  the  eligibility  requirements 
described  in  Section  II(A)(l)(a]  of  this 
NOFA. 

(b)  Establishing  and  implementing  a 
system  to  identify  Family  Unification 
eligible  families  within  the  agency's 
caseload  and  reviewing  referrals  from 
the  HA; 

(c)  Committing  sufficient  staff 
resources  (o  ensure  that  Family 
Unification  eligible  families  are 
identified  and  the  PCWA  rertification 
process  based  on  the  criteria  :n  Section 
IKA)  of  this  NOFA  is  completed  in  a 
timely  manner  and 

(d)  Assuring  the  quality  of  the 
evaluation  that  H\JD  intends  to  conduct 
on  the  Family  Unification 
Demonstration  Program,  and  submitting 
a  certification  with  the  apphcation  that 
the  PCWA  will  agree  to  cwjp^rate  with 
and  provide  requested  data  to  the  HUD 
office  having  responsibility  for  program 
evaluation. 

(4)  Federal  Preference.  To  participate 
in  the  Family  Unification 
Demonstration  Program,  a  family  must 
be  a  Family  Unification  eligible  family 
as  defined  in  Section  IKAK  11  of  this 
NOFA.  Generally,  most  families  eligible 
for  the  Family  Unification 
Demonstration  Program  wiii  qualify  for 
a  Federal  preference.  However,  if  an  HA 
selects  a  family  without  a  Feiier-il 
preference  for  its  Familv  Unifi(..itu)n 
Demonstration  Program,  but  has 
sitipped  over  a  family  with  a  Federal 
Preference,  the  sele<:ted  fa.mily  will 
count  aaamst  the  U.\  s.  10  percent 
author"v  to  seU'ci  non-Federal 
preferen':e  holders 

(5)  S«i:tion  8  Rental  Certificate 
Assistance.  The  Family  Unification 
Dem.onstration  Program  provides 
assistance  under  the  section  8  rental 
assistance  programs.  Although  HUD  is 
providing  a  spe<:ial  allocation  of  rental 
certificates,  the  HA  may  use  both  rental 
vouchers  and  certificates  to  as.'sist 
families  under  this  demonstration 
program   HAs  mu.st  admmi.ster  this 
demon.stration  program  in  accordance 
with  HUD  s  regulations  governing  the 
section  8  rental  certificate  and  rental 
voucher  progn5ms,  codified  at  24  CFR 
part  882  and  24  CFR  pan  887  The  H.A 
may  issue  a  rental  voucher  to  a  family 
selected  to  participate  m  the  Family 
Unification  Program  if  the  family 
requests  a  rental  voucher  and  the  HA 
has  one  available.  If  section  8  assistance 
for  a  family  under  this  demonstration  is 
terminated,  the  rental  assistance  must 


be  reissued  to  another  Family 

Unification  eligible  family  during  the 
five-year  term  of  the  ACC  for  the  section 
8  rental  certificates  provided  under  this 

demon-Stration, 

(B)  Selection  Criterin/ Ranking  Factors 

To  provide  each  applicant  H.\  with  a 
fair  and  equitable  opportunity  to  receive 
an  award  of  rental  certificates  for  the 
Family  Unification  Demonstration 
Program  during  FY  1993.  HUD  wiil  u.se 
the  three  objective  selection  criteria 
listed  below  to  rate  all  applications 
found  acceptable  for  further  processing 

(1)  Selection  Criterion  1:  HA 
Administrative  Capability  flO  points) — 

(a)  Description;  Overall  HA 
administrative  ability  in  the  Rental 
Voucher,  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs,  as 
evidenced  by  factors  such  as  leasing 
rates  and  correct  administration  of 
housing  quality  standards  (HQS). 
portability  of  rental  vouciiers  and  rental 
certificates,  compliance  with  Fair 
Housing  and  Equal  Opportunity 
proiyam  requirements,  assistance 
payment  computation  and  rent 
reasonableness  requirements  is  either 
excellent  or  good.  For  purposes  of  this 
NOFA.  an  HA  administering  a  Rental 
Voucher,  Rental  Certifieiate.  or  Moderate 
Rehabilitation  Program  will  not  be  rated 
on  the  administration  of  its  Public  or 
Indian  Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Vouciier.  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  the  Field  Office/Indian 
Programs  Office  wiil  rate  HA 
administration  of  the  Public  or  Indian 
Housing  Program. 

(b)  Rating;  16-30  points.  Field  Office/ 
Indian  Programs  Office  rates  overall  HA 
administration  of  the  Rental  Voucher, 
Rental  Certificate,  and  Moderate 
Rehabilitation  Programs  (or  Public7 
Indian  Housing)  as  excellent;  there  are 
no  serious  outstanding  management 
review,  fair  housing  and  equal 
opportunity  monitoring  review,  or 
Inspector  General  audit  findings  (unless 
Office  of  Inspector  General 
recommendation  has  been  appealed  by 
Field  Office.  Indian  Programs  Office  or 
Regional  Office);  the  HA  is  complying 
with  the  portability  requirements  under 
the  rental  voucher  and  rental  certificate 
programs;  not  more  than  1  "i  percent  of 
the  units  inspected  by  the  Field  Office/ 
Indian  Programs  Office  during  the  last 
management  review  failed  to  meet 
housing  quality  standards  (HQS)  or  the 
Field  Office  is  aware  of  at;tions  taken  by 
the  HA  to  improve  its  inspection 
procedures;  and  \h^'  leasing  rate  for 
rental  vouchers  and  rental  certificates 
(or  occupancy  rate  for  public/Indian 
housing  units)  under  .\nnual 


Contributions  Contract  (ACC)  for  one 
year  or  more  was  at  least  95  percent  as 
of  September  30,  1992,  unless  Field 
Office/Indian  Programs  Office 
documents  that  September  30, 1992, 
report  was  not  reflective  of  HA 
performance; 

1-15  points.  Field  Office/Indian 
Programs  Office  rates  overall  HA 
administration  of  the  Rental  Voucher, 
Rental  Certificate,  and  Moderate 
Rehabilitation  Programs  (or  Public/ 
Indian  Housing)  as  good;  any 
mianagement  review,  fair  housing  and 
equal  opportunity  monitoring  review,  or 
Inspector  General  audit  findings  are 
being  satisfactorily  addressed;  the  Field 
Office  is  aware  of  some  problems  with 
HA  administration  of  portability  (eg., 
not  responding  to  billing  promptly);  not 
more  than  25  percent  of  the  units 
inspected  by  the  Field  Office/Indian 
Programs  Office  dunng  the  last 
management  review  failed  to  meet  HQS 
or  the  Field  Office  is  aware  of  ai  tions 
taken  by  the  HA  to  improve  its 
inspection  procedures;  and  the  le.asing 
rate  for  rental  vouchers  and  rental 
certificates  (or  occupancy  rate  for 
Public/Indian  Housing  units)  under 
ACC  for  one  year  or  more  was  at  least 
85  percent  as  of  September  30.  1992. 
unless  the  Field  Office/Indian  Programs 
Office  documents  that  the  September 
30,  1992,  report  is  not  reflective  of  HA 
performance. 

0  points.  If  neither  of  the  above 
statements  apply,  assign  0  points. 

(2)  Selection  Criterion  2;  Coordination 
Between  HA  and  Public  Child  Welfare 
Agency  to  Identify  and  Assist  Eligible 
Families  (30  pointsi — 

(.a)  Description:  The  application 
describes  the  method  that  the  HA  and 
the  public  child  weltare  agency  wiil  use 
to  identifv  and  assist  Family  Unification 
eligible  families. 

(b)  Rating;  16-30  points.  A  letter  of 
intent  ft-om  the  PCWA  indicating  its 
commitment  to  provide  resources  and 
support  for  the  program  is  included 
with  the  HA  application.  The  PCWA 
letter  of  intent  and  otner  information 
provided  is  comprehensive  and 
includes  an  explanation  of  the  method 
used  to  identify  eligible  families,  of  the 
PCWA's  certification  process  for 
determining  eligible  families  based  on 
the  criteria  in  Section  IKA)  of  this 
NOFA,  of  the  responsibilities  of  each 
agency,  of  the  PCWA  assistance 
provided  to  families  w.  locating  housing 
units,  of  the  PCWA  staff  --esources 
committed  to  the  program,  of  the  past 
PCWA  experience  administering  a 
similar  program,  and  of  the  PCWA/HA 
cooperation  in  administering  a  similar 
program. 
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1-15  pGi:iiF.  The  information 
provided  is  g-neral  and  includes  a 
dis!  i-^s  on  jf  the  method  and  process 
used  to  identify  and  assist  eligible 
families. 

0  points.  The  information  provided  is 
either  not  coherent  or  fails  to  include  an 
explanation  of  the  method  and  process 
used  to  identify  and  assist  eligible 
families.  Proposed  administration  of 
program  is  not  consistent  with  program 
regulations. 

(3)  Selection  Criterion  3:  Public  Child 
Welfare  Agency  Statement  of  Need  for 
Family  Unification  Demonstration 
I'rogram  (20  points) — 

(a)  Description:  The  application  must 
describe  the  need  for  a  program 
providing  assistance  to  families  for 
whom  lack  of  adequate  housing  is  a 
primary  factor  in  the  placement  of  the 
family's  children  in  out-of-bome  care,  or 
in  the  delay  of  discharge  of  the  children 
to  the  family  from  out-of-home  care  in 
the  area  to  be  served,  as  evidenced  by 
the  caseload  of  the  public  child  welfare 
pgencv. 

(b)  Rating:  11-20  points.  The  PCWA 
has  adeouately  demonstrated  that  there 
is  a  need  in  the  HA's  jurisdiction  for  the 
Family  Unifir^tion  Demonstration 
whirli  IS  not  beii:g  met  through  existing 
progr&ms.  The  narrative  includes 
Kpetifir  information  relevant  to  the  area 
tfi  be  ser\ed.  about  homelessness,  family 
violence  resulting  in  involuntary 
displacement,  number  and 
!.haracterist]c.s  of  families  who  are 
tixperiencinB  the  placement  of  children 
m  out-of  home  care  or  the  delayed 
discharge  of  children  from  out-of-home 
care  as  the  result  of  inadequate  housing, 
and  the  PCWA's  past  experience  in 
obtaining  housing  through  HUD  assisted 
programs  and  other  sources  for  families 
lackm^;  adequate  housing. 

J~J()  points.  The  PCWA  has  provided 
a  gei.t  rai  narrative  describing  a  need  for 
the  Family  llnification  demonstration  in 
the  HA's  jurisdiction. 

0  points.  There  is  no  need,  or  the 
PCWA  h.Ts  not  adequately  demonstrated 
the  need  for  the  number  of  certiScates 
requested  in  the  application. 

(C)  Application  Processing 

The  HUD  Field  Office/Indian 
Programs  Office  and  the  Regional  Office 
of  Public  Housing  are  responsible  for 

niting  the  applications,  and  HUD 
Hi :)  iqufirters  is  responsible  for  ranking 
and  Sblection  of  applications  (including 
npplications  rated  by  the  Indian 
Programs  Office)  which  will  receive 
assistance  under  the  Fanruly  Unification 
Demonstration  Program.  The  Field 
Office/Indian  Programs  Office  wrill 
initially  screen  al!  applications,  using 
the    Checklist  for  Technical 


RoqicrerTiHcts'   iistpd  in  Section  IV(B)  of 
tics  NOF.^  as  a  guide  to  determine  if  an 

appi:(  at.   n  ;s  complete. 

(D)  Selection  Process 

After  the  Field  Office  or  Indian 
Programs  Office  has  screened  HA 
applications  and  disapproved  any 
applications  unacceptable  for  further 
processing  (see  Section  III  of  this 
NOFA).  the  Field  Office  or  Indian 
Programs  Office  will  review  and  rate  all 
approvable  applications,  utilizing  the 
selection  criteria  and  point  assignments 
listed  in  this  NOFA.  All  scored 
applications  and  rating  sheets  in  each 
Field  Office  and  Indian  Programs  Office 
will  be  sent  to  the  Regional  Office.  The 
Indian  Programs  Office  will  send  each 
application  to  the  Regional  Office  that 
has  jurisdiction  over  the  State  in  which 
the  Indian  Housing  Authority  is  located. 

In  order  to  ensure  that  rating  is 
consistent  among  the  Field  Offices 
within  its  region,  the  Regional  Office  of 
Public  Housing  will  review  and  may  re- 
rate  these  applications,  utilizing  the 
same  selection  criteria  and  point 
assignments  listed  in  this  NOFA. 

The  Regional  Office  of  Public  Housing 
must  send  to  HUD  Headquarters  the 
Field  Office  and/or  Indian  Programs 
Office  rating  sheets,  and  the  Regional 
Office  rating  sheets.  Headquarters  may 
review  and  re-rate  these  applications, 
utilizing  the  same  selection  criteria  and 
point  assignment  listed  in  this  NOFA. 
Headquarters  will  fund  the  highest  rated 
applications  until  the  rental  certificate 
funds  are  insufficient  to  fund  the  next 
highest  rated  application(s).  In  the  event 
of  tie  scores,  HUD  Headquarters  will 
rank:  lied  applications  on  the  basis  of 
selei  tion  criteria  2 — coordination 
between  HA  and  Public  Child  Welfare 
Agency  to  identify  and  assist  eligible 
families. 

When  remaining  rental  certificate 
funds  are  insufficient  to  fund  the  next 
highest  scoring  applicaticHi(s)  in  full, 
HUD  Headquarters  may  fund  that 
application(s)  to  the  extent  of  the 
number  of  units  available.  AppUcants 
that  do  not  wish  to  have  the  size  of  their 
programs  reduced  may  indicate  in  their 
applications  that  they  do  not  wish  to  be 
considered  for  a  reduced  award  of 
funds.  HUD  Headquarters  will  skip  over 
these  applicants  if  assigning  the 
remaining  funding  would  result  in  a 
reduced  funding  level. 

(E)  Local  Government  Comments 

The  Field  Office  will  obtain  "section 
2  n    comments,  in  accordance  with  24 
CFR  part  791,  subpart  C,  from  the  unit 
of  general  local  government  Comments 
submitted  by  the  unit  of  general  local 


government  must  be  considered  before 
an  application  can  be  approved. 
For  purposes  of  exp>editing  the 
application  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  application 
commenting  on  the  HA  application  in 
accordance  with  section  213.  Since 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  section  213  letter  should  not 
only  comment  on  the  application,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  ci>mments  will  be 
forthcoming  ft^m  the  unit  of  general 
local  government. 

III.  Checklist  of  Application 
Submission  Requirements 

(A)  Application  Requirements 

(1)  Form  HUD-52515.  An  Application 
for  Existing  Housing,  Form  HUD-52515. 
must  be  completed  in  accordance  with 
the  rental  certificate  program 
regulations.  A  copy  of  Form  HUD  52515 
is  attached  to  this  notice  (Attachment  1], 
and  can  be  obtained  from  the  local  HUD 
Field  Office/Indian  Program  Office. 

All  the  items  in  this  Section  III  must 
be  included  in  the  application 
submitted  to  the  HUD  Field  Office/ 
Indian  Programs  Office.  The  application 
must  include  an  explanation  of  how  the 
application  meets,  or  will  meet. 
Selection  Criteria  2  and  3.  The  PCWA 
serving  the  jurisdiction  of  the  HA  is 
responsible  for  providing  the 
information  for  Selection  Criterion  3. 
"Need  for  Family  Unification 
Demonstration  Program."  to  the  HA  for 
submission  with  the  HA  application.  A 
State- wide  PCWA  must  provide 
information  on  Selection  Criteria  3  to  all 
HAs  that  request  data,  otherwise,  HUD 
will  not  consider  applications  from  any 
HAs  with  the  PCWA  as  a  participant  in 
its  program.  The  HA  must  state  in  its 
cover  letter  to  the  application  whether 
it  will  accept  a  reduction  in  the  number 
of  units  and  the  minimum  number  of 
units  it  will  accept  since  the  funding  is 
limited  and  HUD  may  only  have  enough 
funds  to  approve  a  smaller  amount  than 
the  number  of  units  requested. 

(2)  Certification  Regarding  Drug-Free 
Workplace.  The  Drug-Free  Workplace 
Act  of  1988  requires  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Thus,  each  HA 
must  certify  (even  though  it  has  done  so 
previously)  that  it  will  comply  with  the 
drug-fr^e  workplace  requirements  in 
accordance  with  CFR  part  24,  subpart  F 
[see  Attachment  2]. 

(3)  Certification  R^arding  Lobbying. 
Section  319  of  the  Department  of  the 
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Interior  Appropriations  Act,  Public  Law 
101-121.  approved  October  23,  1989  (Tl 
U.SC.  1352)  (the  "Byrd  Amendment") 
generally  prohibits  rfcipient-;  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan  The 
Department  s  regulations  on  these 
lobbying  restrictions  are  codified  at  24 
CFR  part  87  To  comply  with  24  CFR 
87  110,  any  H.\  submitting  an 
application  under  this  announcement 
for  more  than  SIOCOOO  of  budget 
authority  must  submit  a  certification 
and.  if  applicable,  a  Disclosure  of 
Lobbying  .Activities  (SF-LLL) 

To  assist  FL^s.  the  text  for  the 
Certification  Regarding  Lobbying 
[.Attachment  3|  and  "Disclosure  Form  to 
Report  Lobbving"  (.SF-LLL) 
(Attachment  4l  are  attached  to  this 


announcement.  IHAs  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

(4)  Form  HUD-2880.  A  Form  HLII>- 
2880  (Applicant/Recipient  Disclosure/ 
Update  Report)  (Attachment  61  must  be 
completed  in  accordance  with  subpart  C 
of  24  CFR  part  12.  Accountability  in  the 
Provision  of  HUD  Assistance  (See 
Section  V(D)  of  this  NOFA  ] 

(5)  Evaluation  Certifications  The  HA 
and  the  PCWA  in  separate  certifications 
must  state  that  the  HA  and  PCWA  agree 
to  cooperate  with  HUD  and  provide 
requested  data  to  the  HUD  office 
designated  responsibility  for  the 
program  evaluation. 

(6)  Single  Audit  Act  Certification  The 
HA  must  submit  the  Single  Audit  Act 


Certification  (Attachment  5]  in 
accordance  with  the  Single  Audit  Act, 
and  HUDs  regulations  at  24  CFR  part 
44 

IB)  Checklist  for  Technical 
Pequirements 

The  checklist  for  technical 
requirements  provided  in  this  Section 
specifies  the  information  that  must  be 
included  in  the  application  HAs  are 
encouraged  to  review  the  checklist  to 
ensure  that  the  application  submitted  is 
complete 

Checklist  for  Technical  Requirements 

The  following  checklist  specifies  the 
required  information  which  must  he 
submitted  in  the  joint  application.  It  is 
recommended,  but  not  required,  that  the 
application  contain  a  narrative 
explaining  how  the  application  meets 
the  selection  criteria. 


INITIAL  Screening  Checklist 


HA 


F'eW  oWce 


Yes 


D 

D 
D 


No 


D 

D 

D 


Yes 


No 


D 
D 


D 

n 


1  The  application  contains  a  cover  letter  stating  the  total  number  of  rental  vouchers  or  rental  certficates 

reques'ad  m  tne  application  and  indicates  whether  the  applicant  is  willing  to  accept  a  reduced  number 
and  "he  mir.foijn  numfcef  o<  ^nits  the  applicant  is  willing  to  accept. 

2  The  application  includes  form  HUD  52515  and  the  rrxxittily  adjusted  income  (see  section  H  of  HUD 
525^5;  by  bedroonn  size  tor  *^lch  the  HA  has  submitted  an  application, 

3  The  appiicatKXi  derrKx-.strates  th.at  the  applicant  qualifies  as  an  HA  and  is  legally  qualified  and  author- 
ized (0  participate  ic  the  rental  assistance  programs  fof  the  area  in  which  the  program  is  to  Po  carried 
out  Such  demorstration  includes  (i)  the  relevant  enabling  legislation,  (li)  any  mles  and  regulations 
adopted  or  tc  t)e  adopted  Dy  the  agency  to  govern  its  operations,  and  {m)  a  supporting  opinion  from 
tr*  agency  ccx^osei  it  such  documents  are  currently  on  file  in  the  Field  Office,  they  do  not  have  to  be 

4  The  appiicatior  includes  a  statement  that  the  housing  quality  standards  to  be  used  in  the  operation  of 
the  pfc^gfan  *!!  be  as  set  forth  tn  24  CFR  882.109  Of  that  variations  in  the  Acceptability  Criteria  are 
proposed  in  Te  afer  case  each  proposed  vanation  shall  be  specified  and  jusMied. 

5  The  appiicatirjr  cC'Ctams  the  HA  schedule  of  leasing  which  must  provide  for  the  expeditious  leasing  of 
units  n  deveiop'ng  the  scneduie,  an  HA  must  specify  the  number  of  units  that  are  expected  to  be 
leased  at  the  end  o(  eacr  three-rrxDnth  mteni-al  The  schedule  must  pro|6cf  lease-up  by  eligible  families 
withio  twelve  r^Kinths  or  sooner  after  execution  of  the  ACC  by  HUD, 

6  Th«  application  cortams  a  narrative  explaining  how  the  application  nneets  Selection  Cnterion  2.  Co- 
ordinatior  Between  ha  and  Public  Chua  Welfare  Agency  to  Identify  and  Assjsf  Eligible  Families. 

7  The  application  co^ta.ps  the  Public  Child  Welfare  Agency  Statement  of  Need  for  Family  Unification 
Demonstration  P'lDgram,  Selection  Cnterion  3 

8  The  appiicatior  contains  an  evaluation  certification  from  the  HA  and  from  the  PCWA, 


Requirement  for  Drug-Free  Workp'.j4CE  CEfTTiCATioN.  Anti-lobbying  Certification  and  Disclosure 

Statement,  and  Compliance  With  the  Single  Audit  act 


HA 

Field  office 

Yes 

No 

Yes           So 

a 

D 
D 

D 

D 

C 

D 
D 

C 

C 
D 

D 

The  application  rneets  HUD  s  drug-free  workplace  requirement  set  out  at  24  CFR  part  24,  subpart  F. 

(The  application  contains  an  executed  Certification  for  a  Drug-Free  WorVplace  [Attachment  2].) 
The  application  meets  HUD  s  'egulations  regarding  anti-lobbying  set  out  at  24  CFR  part  87  The  anti-lot>- 

bying  re<quirements  apply  to  applications  that,  if  approved,  would  result  in  ttie  HA  obtaining  rrxjre  ttian 

$100  OOO  in  tHxiget  authcnty  To  comply,  HAs  must  submit  an  Anti-Lobbying  Certification  [Attachment 

3]  and  if  wananted  a  Disclosure  of  Lobbying  Activities  [Attachment  4], 
The  application  meets  the  requirement  tt«t  the  applicant  is  in  compliance  with  the  Single  Audit  Act,  OMB 

Circular  No   A^"28  and  HUDs  implementing  regulations  at  24  CFR  44;  Of  OMB  Circular  No.  Ar-133. 

To  compty   HAS  nnust  submit  a  Single  Audit  Act  Certification  (Attachment  5).  HAs  who  are  not  cur- 

renfly  m  comrpiiance  with  thie  audit  requirements  wilt  not  be  eligible  tor  funding. 
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IV.  CorrectJOfii  to  Deficient 
Applications. 

n  j  Acceptable  Appln  ntinns  ■ 

To  ha  eligible  for  processing,  an 
application  must  be  received  by  the 
Field  Office/Indian  Pnjgrams  Office  no 
later  than  the  application  submission 
deadline  date  and  time  speriPt-ri  in  thiS 
NOFA,  The  Field  Office/lndu.n 
Programs  Office  wili  .screen  all 
applications  and  notify  HAs  of  technical 
deficiencies  by  letter.  Allowable 
corrections  relate  only  to  technical 
items,  as  determined  by  HUD,  which  do 
not  improve  the  substantive  quality  of 
the  application  relative  to  the  ranking 
factors 

AH  HAs  must  submit  corrections 
Within  14  calendar  days  from  the  date 
of  HlJD's  letter  notif\':ng  the  applicant 
of  any  te<~hnical  deficiency.  Information 
received  after  3  p  m.  local  time  on  the 
fourteenth  caU'ndar  day  of  the 
correction  period  will  not  be  accepted 
and  the  application  vviil  be  rejected  as 
being  incomplete. 

All  HAs  are  encouraged  to  r»>vi>-"A  the 
"Checklist  for  Tef^.hnical  Req-.r^rnents" 
provided  in  Seciion  Hi  of  this  NOFA. 
The  checklist  identifies  ali  technical 
requirements  needed  for  application 
proci^.ssing  An  HA  application  that  does 
not  comply  with  the  requirement^  of  24 
CFR  882.2'04(a)  and  this  notice, 
including  the  drug-free  workplace 
certification  and  the  antilobbying 
certification  disclosure  requirements, 
after  the  14-day  technical  deficiency 
correction  period,  will  be  rejected. 

(2)  Unacceptable  Applications 

(a)  After  the  14-calendar  day  technical 

deficiency  correction  period  (refer  to 
Section  IlUOd)  of  this  NOFA. 
Corrections  to  Deficient  Applications,  of 
this  NOFA).  if  any,  the  Field  Office/ 
Indian  Programs  Office  will  disapprove 
HA  applications  that  it  determines  are 
not  acceptable  for  processing  (refer  to 
Section  IV  ,  Checklist  of  Technical 
Requirements,  of  this  NOFA).  The  Field 
Office/Indian  Programs  Office 
notification  of  rejection  letter  must  state 
the  basis  for  the  decision. 

(b)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed; 

(i)  The  Department  of  Justice  has 
brought  a  civi!  rights  suit  against  the 
applicant  HA  and  the  suit  is  pending; 

(ii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes,  Exer:utive  Orders,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 


a  con(,:iliation  or  compiiani  e  st,retJine!)» 
designed  to  corrtnt  ihe  areas  of 
noncompliance, 

lui)  HIT)  has  dt'ferred  application 
processing  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Attorney 
r^nerals  C;uidehnes  (28  CFR  50.3)  and 
tlie  HUD  Title  VI  regulations  (see  24 
CFR  1  a),  or  under  section  504  of  the 
Kehabiltlation  Act  of  1973  and  the  HUD 
section  504  regulations  (see  24  CFR 
8.57). 

(iv)  The  H,-\  has  serious,  unaddressed, 
outstanding  Inspector  C.-  ;  "     rmdit 
findings  or  fair  housing  ana  equal 
opportunity  monitoring  review  findings 
or  Field  Office  management  review 
findings  for  one  or  more  of  its  rental 
certificate,  rental  voucher,  or  moderate 
rehabilitation  programs,  or,  in  the  case 
of  an  HA  that  is  not  currently 
admmistering  a  Rental  Vouciier.  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  for  its  Public  Housing  Program 
or  Indian  Housing  Program. 

(v)  The  leasing  rate  for  rental 
certificates  and  rental  vouchers  under 
ACC  for  at  least  one  year  is  less  than  75 
percent 

(vi)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
nay  seriously  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates 

(vi)  The  HA  is  not  in  compliance  with 
the  Single  Audit  Act  (31  U.S.C.  7501- 
7507),  OMB  Circular  No.  A-128  and 
HUD's  implementing  regulations  at  24 
CFR  part  44,  or  OMB  Circular  No.  A- 
1.'i3.  as  .ipplif:able. 

V.  Other  Mdtlers 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50,  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street.  S\V.,  Washington,  DC  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effect  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 


distribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOFA  does  not  alter  the 
established  roles  of  HUD,  the  States  and 
local  governments,  including  HAs. 

(C)  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  contained 
in  these  guidelines  may  have  a 
significant  impact  on  the  maintenance 
and  general  well-being  of  some  families. 
The  Family  Unification  demonstration 
can  be  expected  to  provide  additional 
decent  and  sanitary  housing  for  very 
low-income  families  with  children  who 
seek  to  maintain  the  family  unit.  Since 
the  impact  on  the  family  is  considered 
beneficial,  no  further  review  under  the 
order  is  necessary. 

(Dl  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16, 
1992,  HUD  published  at  57  FR  1942. 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  Public  Access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
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1992  (57  FK  1942),  for  further 
information  on  these  requirement.) 

(2)  Disc/osures.  HLT)  will  make 
available  to  the  public  for  five  years  ail 
applicant  disclosure  reports  (HL'D  P'orm 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  v\  ;th  \hr^ 
applicant  disclosure  reports,  but  m  rr: 
case  for  a  period  less  than  thr^e  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  \Mth  the  Freedom  of 
Information  Art  (=5  U  S  C.  552)  and 
HUD's  implementing;  regulations  at  24 
CFR  part  15   (See  24  CFR  part  12. 
subpart  C,  and  the  rionre  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  ^a^ther 
information  on  these  disclosure 
requirements  ) 

(El  Prohibit!'  r.  Agr::::^:  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 

requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Ager^cies  Appropriations 
Act  for  Fiscal  ^  ear  1990  (31  U.S.C. 
1352!  (the  '  Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
BrancJies  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regard;n(^  lobbvirig.  Under 
24  CFR  part  87.  appm.ants,  recipients, 
and  subrecipients  of  assistance 


"xiwiiiit;  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Indian  Housing  Authorities  (UiAsj 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
y\\-'i  \:v^:-.'*i'\^'v:\   hi;t  IHAs  established 
'jiidiit  btjte  law  are  not  excluded  from 
the  statute's  coverage. 

IF)  Prohibition  Against  Lobbying  of  HVD 
Personnel 

Section  13  of  the  IVpartment  of 
Housing  and  Urban  Development  Ait 
{42U.S.C.  3537b)(  ;  n'air.s'wo 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD's  regulation  implementing 
section  13  is  codified  at  24  CFR  part  8ti 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Appendix  A  of 
this  rule  contains  examples  of  activities 
covered  by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 


Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington.  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  not  a  toll-free 
number.  Forms  neces.sary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

IG}  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HITD  Reform  Act 
proscjibes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance,  HLID's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4,  and  was 
amended  by  an  interim  nile  published 
in  the  Federal  Register  on  August  4. 
1992  (57  FR  34246),  hi  accordance  with 
the  requirements  of  section  103,  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  -_4 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HLTD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4,  Applicants  who  have  questions 
should  contact  the  HLTD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

Dated:  )une  22,  1993. 
|os«ph  Shuldiner, 

Assistant  Secretary  for  Pubi  it'  and  Indian 
Housing 
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PTiona  Nuinbar 


Hava  you  submmad  prior  appMcaaons        ^M  Vat 
hx  S«cson  8  C«niftcatB87 


.  lor  S«cl>on  8  Housing  Vouchers'' 


Oaia  ol  Apptcanon 


fla 


'  BQaf  »'83-tOr«'3'or  'a'93  :<- w-xr  ""of*"*  -jo'pTmna^mal I! rrav'ncT'vomermio Contracts) 


A.  Primary  A/»«(9J  rom  wriicr  (ammes  to  Oe  assjsteo  *iii  oe  a'avr- 

ocjmy  aty.  town,  aic.)                                                                         Cotmty 

Co  n*;' "■»**»(>•',» 

UfiKa 

1 

, 

8,   Propoaad  A»»i»t»<5  DwaiKnfl  Unita 
HcMjaing  Progr«m 


Ettxaenc>    ■     ;  ti"      ,     ^  Bn 


-»  Cowrri 

Non-€ia«fty 
.  BR  4-8R 


S^BR     .  6»8R 


DumUng  ufir.* 


::««irtica*es 


HouS'pg  Vouc^e'■s 


Naad  Joe  Houalr>g  Aastatar>c«  '  a-^-y-s-  3-  ~<v  "'  .y  rm f»j.  e-  •*•  -  "  ^  ■ijoicaro'^  'S  cooisien!  wf^  me  apQucaoe  Housing  Assistarva  Ptan  ncJuOing  ma  goats  tar 

~^«>e'i"g  "T*  ^ojsiig  '>«eo»  o*  , .-«»»  tr-x-s  >  .i" >  *<•   *    "  "'  aci^vj-      «. .  -  n  ■ '  » -    -.ai  tne  prooosaO  pfOt«c3  ■$  respoosiva  to  tr>*  conOinon  ol  (Ma  txxismg  »KX»  m  ma 
■xir-^^fv-,  ano  i^*  •^^uv^  ss>. s-.Ance  'aeos  ol  Lowef-'ncome  Famii«i  (  no-jckig  r  c  » ;■<*-.  la-vinappeo  aoO  Osatxed.  large  lannias ano  tfx)s» Oisplacaa  or  lo oa  Oispiacadl 
'^soirvj  -  y  Bio«c<>r:.  -c  ••>s-ce  -  'n  ■jo^'iunity    (ii  aOOitwnal  spacs  is  neeoso.  »•■  ■"■;-=  -^  «•  .-•.■^^  , 


0,  OuaittlcBtion  aa  a  PuMkc  Housing  Ag*..v.T    ..^  ^t-^^-,  »«^^  c»,-,~ 
fcsoaty  qualited  ano  aLrtno^rea  te  car-»  out  ^*'  ;,xc«n  •  afX4**1  ta  r  fiF.  ^x*.:aDnt 

1.  The  relevant  enaDiing  iegisiation 


incy    l>---nori<;ta»  »vi"  t*  *v)fc:-V':  >.;^(f«5  .is  a  PjOto  nousmg  A9aryC|^  and  6 


•  :>  '  tr>«  aporopnaia  (x»asl 


thi»  iii'.c't(.-4 


Praviouaty 


2.  Any  r^ies  ana  'eguiaiions  adopted  or  to  t>e  aoop^ed  by  tfie  agency  to  govern  its  operations 

3    A  suppor.ing  oD'nion  from  the  Public  ?^:  -Si'-q  Acjency  Counse 


Helam  ^is  reoorO  ttx  trie  sec^  jt  ?ie  A' 
Previous  eOioons  are  ocsoteie 


page  1  otZ 


torm  MUD-52515  (7-88) 
rel  harydtxx>k  7420  3 
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L  FlnanoM  and  AammmtrtMy*  CapaotUty  -M-rnt 


. ,-  ^  ar. «       n«  KM>  ^  aamrnis*«nng  "iou«"xj  c*  oifw  BfOQf ams  ana  ofow)*  o«n«f  irtonwaaon  •men 


■vv^  .    vjiamani  thai  »«  Houang  Qu—ly  Sl»«.i  •■        '•    '.*'  '  ^-  o-fs-.-T<-  :;  -%*  r^-.yar- »■:. 'w  is  r.«.  ,.:i-'^ 


LMisir.Q  Scn*OMi«      ■  -  »  cA  I   <  u 


ciecwing  m«  rxmoer  ol  unit*  lo  be  ^.a^&:■: 


\  c,^f  ■^.1  i^»  rrxir  X  Ctf-cjC 


n.   Ay*ra9«  Monmfy  A-Hust**  room* 


3-BR 


4-BR 


S-6R 


6^8R 


ifxx'ca  Kx  X  3.~«  aoc«<-2''"»'   x^-  ■'• »    '^'  to  iatw  ihan  wiai  ine  r'KA  aiaculad  ACC. 

Ihta  *sp4<c«tion 

To  ts« 
*ut>mm*d 

1 .    Equal  OcportLiPrty  "ct^sirxj  Pfan 

2    Equa 'Dvpor^jPtfy  "-aoficdooos  'Onri  WL-T-^IS 

3    Esora!t!S  3-  =*3».rt*r  Ar^  „ai  :  r 7  t-. lor  s  'ofms  HUD- 52672  and  HUO-52673 

4      Aonp"i<itT'l!r.«  ^  Vt 

S^qnatura^nd  'ilia 

M« 

r 

performc 


convict 
after   ai 

Bubparac 
such   CO 

{ 

notice   1 

convict 

page  2o(2 


form  HUD-52S15 


Alt  ac:hiik»nt    1 


Certification    Reqarding   Dmig-Free   Workplace    RequirfcHaenta 
{Procn    24    CFR,    Afjpendijc    C) 

Instruct  ior.8    for    Cert,  if  ication 

I.      By    signing    and 'or    8'jD:::itt  ing    th-.e    app...  .cation  or  grant   agreement, 

the   grantee    is    prcvidirig    rhe    certification    BC-t:    cut    below. 


Tr.e  cert 


ration  set  o-t  be^ow  is  a  mat 


erial  renrf^sentat  ion  of  £act 
.t-.:i  •■. .   n~,i:  ::  r  ne  grant. 


upon  which  reliance  was  placed  when  the  agency  net  ern -c-.t-.:i  'c   n~,i: 

If  it  is  later  determined  that  the  grantee  Kno-incny  rc^n  ■■■:*;:■  f- ::  .-.  :  ^  .  ■„•. 

certification,  or  otherwiea  violates  the  re:Tcir€»:-en*.  e  :.  f  '.:■.>:■■'■    '..-.c-; fiutj 

WorJcpiace  Act,  the  agency,  in  addition  to  any  ether  re:T;e',n.  et;  .:c.-<i  .  lable  to  the 
Federal  Goverr^nent  ,  rr.ay  taKe  action  a-;thor.zec  ■..nctr  the  Drug-Free  Workplace 
Act  . 


3.  For  orantees  other  than  Individ 

4.  For 


Alternate  I  applies, 


i. ''.  C  SCi  3   W  Ti  O      d  r  *? 


i^vcdualE,    A.'erc3*e    II    applies. 

Alternate    I 


The  Grantee  certifies  tha' 


ide  a  drug-free  workplace  by: 


(a)    PuDl-.8hing  a  state::^ent  notifying  erp:cvfv;a  that  the  unlawful 

manufacture,  distr  ibot  ion ,  dispenBing,  'fx^'eet^ss ...  on  '..,:,  cse  cf  a  controlled 


substance  ie 


prohibite: 


:ne  or a 


ntee  '  s  w,..,rKp  ,^ace 


lying  the  actions 


:hat  will  be  taken  against  err.ployees  for  v, 
(■  b  \ 


it  ion  of  such  prohibition; 


EBtabl:.eh.ng  a  drog-free  a-arectp;;  program  to  inform  employees 
about  - 

(1)  The  dangers  cf  dreg  abcae  in  t  ct-  i 

(2)  Tne  grantee's  pol.,cy  of  ma,., nta^r:. 


KO.dce; 

a  I r :.  •  1  ree  workplace ; 


(3)  Any  available  drug  counsel  mc,  re"  an ,;  ,.  itation,  and  employee 

assistance  programs;  and 

(4)  Tne  penalties  that  ."ay  oe  ur.posea  ^p- ,c.  employees  for  drug  abuse 

violations  occurring  m  the  workplace,; 

(c)    Making  ,.,t  a  recni  ire-tient  t,  cat  ea::n  ecp.tyee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy  zt    tne  poatement  required  by 
paragraph  ( a) ; 


Notifyinc 


r>> 


e  errpiovee 


he  etatement  required  by  paragraph  (a) 


that,  as  a  condition  o£  errpioytnent  vender  the  grant,  the  employee  will  - 

(1)  Abide  by  the  tertTiS  cf  the  staterrient;  and 

(2)  Notify  the  employer  of  any  crininal  crug  statute 

conviction  for  a  violation  occurring  ir  the  workplace  no  later  than  five  days 
after  such  conviction; 


(8)  Notifying  the  agency  witn^n  ten  ,a,-y6  cf*tc,:  : 
subparagraph  (d)(2|  from  av..  employee  or  otherw.  lee  re-e:,  v 
such  conviction; 


iving  notice  under 
:  actual  notice  of 


(fj  Taking  one  of  the  following  actions,  '. 
notice  under  subparagrapsh  ( d  )  i,  2  )  ,  wtith  re8p>ect  to 
convicted  - 


n  30  days  of  receiving 

employee  who  is  so 
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(1)  Taking  appropriate  peracnnel  action  against  Buch  an  employee,  up 

to  and  including  termination;  cr 

(2)  Requiring  such  employee  to  participate  Batisfactorily  in  a  drug 
abuae  aaaiatance  or  rehabilitat,  ion  program  approved  for  auch  purposes  by  a 
Federal,  State,  or  local  healt-.h,  law  er.f crcenent ,  or  other  appropriate  agency; 

(g)  Making  a  good  faitn  effort,  to  continue  to  maintain  a  drug-free 
workplace  through  irr.plement  at  .::  r  cf  t:arac;raph3  (a),  {r. ),  (c),  (d),  (ej  and 
(f  }. 

3.     The  grantee  ahall  inaert  in  the  space  provided  below  the  Bite(s) 
for  the  performance  of  worK  dor.e  ^n  connection  with  the  specific  grant: 


Place  of  Perfcrr.ance  'Stree*-  ^i-^reRn,  city,  county,  state,  zip  code) 


Signed  by:   (Name,  Title  5  Sir^nature  cf  A-.*--hor  ized  HA  Official) 


(Name  &  Tit  ley 


(Signature  &  Date; 


Alternate  11 

Tne  grantee  certifies  tr.at,  .m  a  condition  of  the  grant,  he  cr  she  wii: 
not  engage  m  the  unlavf  ..  manufacture,  distrit;'-.-. ^cn,  dispensing,  possession 
cr  uae  of  a  controlled  6-i.5tance  in  conducting  any  activity  with  the  grant. 


S  igned    by  :        ;  Na.Te  ,-    T  :.,t  1  e 


j'-:tture  of  Authorized   ilA  Official) 


Narr,e 


19  93 


S 1  c  '.  £  t  ^  r  e    S    3  a  t  e  J 


Federal  Register  /  Vol    58,  No    12 


i  ue?.a<rv 


Ut'V     !',     "I'J'I  \ 


3r, 


At.tac^in»;r.t 


&.i,rl  i  ,f 


icazi  f,;.:  n   P  eg  ar  d  .tr.  q    1  x) ! » 


:t.i,f 


.  lor: 


s  n  t' 


i    tor   C-jjn: 
rx:i>erat, ; 


t.  .j*£.  J  arT  ^  I  J^  J 


J  f*H]KWj! 


bt. 


gned  cei 


:o  the 


of  his  or  her  knowledge  aiul 


A-^f 


ra 


p  -^  -^  ^ 


iated  funds  have  been  paid  or  will  be  paid,  by 

' »  *"  n"      ,^(    «on  for  influencing  or  attempting 


a  Ht 


f    t    B 


■  aK  . 


-fer 


.  I  -  a  • 


fc^ewf 


,1  -r" 


jency,  a  Member  of  Congress,  an 
in  connection  with  the  awarding  of 
t   ral  grant,  the  making  of  any 
J   i'«  rative  agreement,  and  the 
nt,  or  modification  of  any  Federal 
pement . 


c  1 . 


,  1  i  i  De  i:  a  i  ■■ 
. c e r  or  err p 


.ovee 


.ne 


:i  v,oncre9s 


■on  nee 
. ne  u: 


jt:   w;.? 


:i,  B  Fedf2r 


lereigned  er.a. 


corrruete 


.n  ac 


>rd. 


re  wi' 


ai  appropriated  funds  have  been  paid 
:cing  or  attempting  to  inf..  ence  an 
-plcyee  c*  a  Member  of  Congress  in 

a    •   .  .  a  r. ,  or  cooper  at  ive  agreement , 
S:a:  lii  i  Form  LLL,  "Disclosure  Form 

til  ::,  struct  ions. 


■le  unaersigne 


sna. 


oe    ii 


;dpd 


r.e  award 


cerrxf  icati, 

tiers  (including  subcontracts,  B.abgr^ 


1*  the  language  of  - 
: -  a  for  all  subawat 


ab  at  all 


ve  aqreeme: 


and  cooperat: 
discloBe  accordingly 


ar  i   ontracts  under  grants,  loans, 

s  .J i,  r  f r  ;■■ ,;  -■  li-'"''  B    '= '-,  a  1 1  r- e  i'  ■,:  i !"  ■,•  a  nd 


.8  certifical 


.  8  a 


",  a  t  e ; 
iransac 


reliance  was  placed  when  thi 
SubmiBsion  of  this  certification  ia 
this  transaction  imposed  by  eectian 


.a^ 


..  o  ^  ^wii 


ol  iact  upon  which 


fails  to  file  th 


e  req'aired  cert 


.cat  ic 


was  nace  or  entered  into. 

equieite  for  making  or  entering  into 

title  51,  n.S.  Code.   Any  person  who 


of  not  lees  than  $10,000  and  not  mcr 


GOO  for 


Signed  by:   (Name,  Title  i.  Signature  cf  A; 


lal) 


{Nair.e   &    Title) 


(Signature  &  Date) 
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Di^CLOSLKt   ()»    Lt-'ianiNG  ACTIVITIES 

Complete  th.s  form  to  disclose  lobbying  activities  punjuant  to  31  U.S.C.  1352 

(See  reverse  for  public  burden  disdosv.-  >  f-l*:  a^nment    v 


0)4ft-0O4fc 


T.;,^  lit  rf-jfr^l  Action;       , 



•     grant 

c.  cooperative  agreement 

d.  loan 

•    ioar  ?,-.!"  r  '••- 


2.      Status  o(  Federal  Action: 
I      I  a.  bid'offer/application 
' — '   b   initial  award 
c.  post-award 


i.       R^puit  T  ypc- 

□   a.   initial  filing 

for  Mjifii!  Chjir;;p  On'r 

V^'-     ^,___ Q.^i"- 

cy  j'  li'-.'  rT  ■■>'• 


4       s.f-ic  ifid  »--J-".i  '!  Reporting  Entity: 

Prirre  □     Subawardee 

Tier 


f^  known: 


Cm^ressiofia'  Dissri,  ;     ■ 


6        ffOeri!  DepirTrrfn;   \F,»r(>- 


J       ffderil  Ar.ion  Nur^b<:r,  //known: 


5.      If  R-O' !!■''"■?:  t  n'ifv  ri  *.■ .    4  >N  Subjwardcr..  tr,. -■-  "^  j- 


Congressional 


District   if  kro^— 


7.      Federil  Program  Same  Des;nplion: 


CFHA  Niimbpr   if  soolicable 


9 .        ».  %•  J  '  d  A  -n  c  LI  n  • 


JC.    *-   Nime  tnii  Addrr iS  o/  Lobbying  Entrtj 
(  •  jndv-:;_ii   li,'  r-)-^".  rtrst  name,  M/>: 


b.  lodividuiU  Perform:ng  Services  iindijdi''.g  aai^ei 

(lasl  r-ii-ne    r-rr.  na.-^e.  MO: 


'  id^  ConltnLil;on  ShteK'.}  Sf-LU-A.  i' 


11     Amoont  of  PivToeni      -e;>i     '- r  apply)'. 

> ;::  .!   "...i'         D  planned 


12.    form  of  Pjrment    :-'f:>.  i    that  applyil 

G     D.  (n-<j-»::   ip-ci"y    "a''-."* 


13.  Tvp*  of  Ptvm^nt    c-'eck  til  that  ipolyr. 

C  A.   reia.r.c.' 

D  b.  one-time  fee 

D  c.  commission 

D  d.  contingent  tee 

O  e.  a"'""-'- 

D  f.     O'M"    '.?•'■'  -.  - 


t4.    Brief  Descnpfion  of  Ser>tcft  Pcriormfd  Of  to  b^  Prrtormcd  »r.d  !)iie'.-  oi  Service,  induding  officer(5).  empioree^i) 
Of  Member's'  cont*c1ed   fo'  Pavm^n;  Ind.vi're  sf-  ;  f^''>  •' 


'2-tch  Conlinutlion  Shrrtfi)  Sf-"J  *     '  -»   rrj" 


13     Conlinuation  Sheets!  SF-LU-A  it:ai,hed:  D  Yes  D  No 


Vt/nACtior  va  nub*  »  •f***r»<j  w^'o    tV*^  slrvck^w*   n    -f<f:j'>'—:    t>.-  ■■(«,..>..■■• 
I  Hi  aOC  •nd  -V)*  mnr»  m,*r   I  lOC  XC  •t)»  ticr-  vo-  '■   ■ ».     .  - 


Iilie     


Telephone  N 


Dale 


Fe<iei^  U^  Onh: 
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INSTRLCTIONS  FOR  COMPLmOS  OF  SF-LLL,  Dl^ CL  (,:  :-L'RF  Or  !OBB^:!\( 


'INT'lF^. 


This  disclosure  form  shall  b^  ccmoifra  t  .  the  repof  r  p  r  ,n a  ^  "\Uct  subawardee  or  prime  Federal  recipient,  at  tKe 
initiatior>  or  receipt  o<  a  ovpird  feaerai  a<:  n.  ;  r  a  :«  -nai  change  to  a  previous  filing,  pursuant  to  tit'e  31  U.S.C. 
section  1352.  The  filing  ot  a  f  r-n  \<,  frqj  fed  *  r  rsr:^  pijncnt  or  agreement  to  make  payment  to  any  lobbying  entity  for 
irrluencirg;  or  attempting  to  in'ufncc  i--  •  '  rrr  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
cmpiov^f  ot  Cor^gress,  or  an  emptovrf  of  i  ^ieir-.r^er  of  Cor.prf  ss  in  connection  with  a  covered  Federal  actioru  Use  the 
SF-LLLA  CcTtmuation  Sheet  for  aaditiora,  i  :cf— a!  -  ?  : "  s;:ace  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  repc  v'  frier  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 


1.   Identify  the  type  cf  co\f'en  •>': 


action  for  which  lobbying  activity  is  and/or  has  t>een  secured  to  influence  the 


i-aer 


'p  s'afjs  ot 


o  ■.  e  r  <;■  d  tea 


action. 


3  (de-  tiTv  tre  apprcpna;e  ■  as  neat  o^  r?  :r  .t  r<»(  ^'  "  this  is  a  followup  report  caused  by  a  material  change  to  the 
in'r-T^^:  no  prevujusiv  r<»porr'>d   er  ;»>r  ^'^f  vrar  and   j   arter  in  which  the  change  occurred.  Enter  the  date  of  the  last 

P'eviousiv  s.„brTii-;f'd  report  bv  t^ss  r p p r:; ^^ "" t:  c'"-*  "v  trv  this  covered  Federal  action. 

4.  Enter  the  full  narr.e  addess,  city,  stat^  and  i  d  root  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Chec>  the  approp-ae  classification  of  !  -  t  dir^  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  rrcipipnt    i;i»nt  fy  the  tier  of  tH»  sjt  ivsace,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 

Sabawa-ds  i^-cjude  b.ji  a'c  r-d  l:'--i:;"d  r^:'  s.jr.-'o'"  "S'ds   subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  fiiing  the  repod   '- 

zip  code  of  the  prime  Fedfai  r^rio  p' 

6.  Enter  the  name  ot  th-:  ^edrra.  i<!,^r^(^' 
level  below  agency  naff   d  kr    wr     - 

7.  Enter  the  '  ec'ai  p'oca^.  r,,r-ii-  g'"  cescrpt 
Catalog  01  rf-ierai  Dcn-.cstic  Assistance  !C 
commitments 


4      p  '  <,     vjbawardee",  then  enter  the  full  name,  address,  dty,  state  and 

J :?  (  ')' c"'s?ional  District,  if  known. 

aK;ng  t'^c  award  or  loan  commitment.    Include  at  least  one  organizational 
'  »ample,  Department  of  Transportation,  United  States  Coast  Cuard. 

r  r  .»  covered  Federal  action  (item  1).    If  known,  enter  the  full 
r  ,-Lpi-  for  grants,   cooperative  agreements,  loans,  and  loan 


8.  Enter  t  e  n-  si  appronia  f  rfdcai  i-*"td,Tf;  r.^rr^t^t'  available  for  the  Federal  action  identified  in  item  1  (e.gv 
Request  for  rropo';a:  (R  ;  <  v  i-^be'  i- .i^auon  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract 
grant,  or  loan  award  nur-D'-  -  in?  app  raton/DroDosal  control  number  assigned  by  the  Federal  ager>cy).  Include 
prefixes,  e.g.,  "RFP-OE-^O-CCd  ■ 

."5  Lf  •  ■  ^     award  or  loan  commitment  by  the  Federal  agency,  enter  the 
•npr    tor  tdc  prime  entity  identified  in  item  4  or  5. 


C.P'lt  actiC:  wdfr*  I 
"!!  the  .jwa'aloj-^  cor 


10.    (a) Enter  the  tuH  n,!r!'3    .,  c - 
identified  in  ite--^.  4  to     • 

(b)Er.f»r  thi-   ruii  m.'Tsfj  ot 
t>te'  :.3st  '■. 3,r:,e.  f-irst  n* 


c   .    :.  ot»  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

;r  "le  i      ered  Federal  action. 

!';d   iduaii.  prrt  ;-tning  services,  and  include  full  address  if  different  from  10  (a). 
at  d  Middle  Initial  (Ml). 


11.  Ente'  t^'ie  a-'pjn!  or  co•r-.•::f■_■^sy^o'.^  r^trl  or  r 
lobbvin^;  r".;,!ry  td_em  10'.  i:vj.ca":f  w''-.i»'*-'ir'  t 
a    boites  d  at  apply.   If  this  is  a  rr.aierji  cnange  report,  enter  the  cumulative  amount  of  payment  made  or  planned 

to  be  'T,,:  ".-^ 


ably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
■^d-fy\er\t  has  been  made  (actual)  or  will  be  made  (planned).  Check 


u'.   i_riecK  V  e 


;;e  i"d  .ad 


specd'v  the  r, 

''j.    Check  the  iprrcpi'ate  b" 

''*.    Pro'/tde  a  sptci^'.c  and  de 
pertom,  a^a  tdf  ca'eu;' 


Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution, 
e  in-kind  payment. 


Chf'ck  aii  bo 


i'  j.Tply.   If  other,  specify  nature. 


•siled  dcsc^pt  or  oi  t   ;•  '«"-*-res  that  the  lobbyist  has  performed,  or  will  be  expected  to 
t  i'"\  s?r.ic-*;.  rpndf 'f  d     ■   J^dr  a'l  preparatory  and  related  activity-,  not  just  time  spent  in 
actual  cortaci  with   Fede  a    ctraa  <      den!  'v    tt  c    ^edf  ai   official(s)  or  employee(s)  contacted  or  the  officer<$), 

Ci'npio'ifer),,  or  Merr.bfni!  c'  Congress  tda'  were  contacted. 


Check  wrpthe:  or  no!  3  S'-L:,„l-A  Ccntir 
"rhr  certiMng  oKloai  sha;!  s  c-:  and  dat; 


?:icn  SHfirt^s:  :■;  a**ached. 
;■  to  TH   print  his-lier  name,  title,  and  telephone  number. 


Public  rrpoTDr^g  burden  t _a  xri:  .o.'i'-Ujon  o-'  tnlomition  is  fir<r-j: 

...  t    i-  -age  30  mintues  per  response,  irKluding  time  for  reviewing 

injtructioni.  vfirching  exist^riir  diu  vourtM,  Kt'hennr  and  rrtjnii,' 

"E  d "  djta  needed,  and  completing  and  reviewing  the  collection  of 

informanon   Send  cof^rnrnti  rf«;ird.■.^g  ttve  burden  f-i*)rT4*l?  ot  in> 

:r  f  »  ;--ct  of  this  collection  of  information,  including  suggestions 

tor  i^duciHE  tnn  burdrn,  to  rhe  0"<c<r  ct  M,ini**rirnt  I'.d  EudEft, 

^  if^-v.     >  ->duction  Project  (034ft-0046),  Washington,  D.C.  20S03. 
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AttAchment  S 


Certification  Regarding  Single  Audit  Axrt 


The  underaigned  certifiee  that,  to  the  test  cf  '-. .  e  ;,'■  ",. -    ^--.-^     «^,- «.,   • -« 

housing  agency  is  currently  in  corapliance  with  the  &■„.;:-.  ^  re'T..i  reir-er-.te  .nder 

the  Single  Audit  Act  Ul  U.S.C.  7S01-75C7},  OMS  Crr.lar  No.  A .,  i,  5  ar,j  H',;r  a 

implementing  regulations  at  24  CFR  part  44;  or  OM,B  Circ.  :.ar  N :,.  ,  A-:,:,:;,  aa 
applicai)le.   This  certification  mcludea  the  p*?r;,c>d  |  insert,  dates  audit 
covers]  which  covers  the  last  audit  conducted  and  8:-,,brr;itted  t  c  Ki:i:  :  r, 
accordance  with  these  requirements,  or  the  perica  for  a,,d.t  .,■■  :r  r  en:  ..  v 
contract. 


'"  '1  p  r 


Signed  by:  (Naae,  Title  &  Signature  cf  Ajthorized  HA  Off  Ida:) 


; Signature  &  Bate) 
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Applicant/Rccipient 
Disclosure  Update  Report 


Part  !  Aoplicant  ■'?c:pient  infOiTnat^o'^ 


■■„  S   Ce;:»-'-«"!  c'  Hogs:''-; 


AttachiTtsnt   5 


ir 


OM3AooTOvalNo  2525-010:  («<:   ': 


vacy  Aci  State<Ti«ni  and  deiajiefl  i-isifuc-.  - 1  . -  ;^  )*i  4 


or  an  Upda's  Rsoori  ' ^ 


•^.-;^'    -i>    S'9 


9C  '-  :*  Ass  190  (ProiscvActik'ity  nam«  •TKl'ofnumbef  and  it»  location  by  Stree'  auanrois  C.ry  anc  Sate) 


3    As;  sa--^  Heau«'.'9CRece'vas 


4   HUOProswn 


5.   A-iwum  R»quaMB<v 
$ 


Part  II    Threshold  Determinations  -  Applicants  Only 


A-9  iQ'j  'sa-as'  -5  -ijD  ass  5-aiC9  'v  a  sc.ecrficpro|»ct oractiv.%   ai. ..  .„,  oac  i,  24  CFR  Pal  12   SjDpan  C, 
ana  r^.«  /ck.  'oca  ^ec  o'  ca-  you  r«asonaoiy  •i<»«ct '-  -acsvB  a-  a:;;'e;a-e  a^oj"*  of  alt  forf^s  o'  covefea 

ass  s'3X« '■:- ^-w   S'a'es  a-'-d  units  «?♦  g«n»ra' -oca  ::.e-- -►!-•:    -  «i,-«ss  o' $2C:  COG  tJurir^g  t.»-,e  Foce'a^     ^ , 

'  sea  y»9'  .OdoDe-  '  '"Ojg-  SsD's^'oe'  3C-  ■-  w-c  -^s  ar-o  ca*  t-   5  s-^ts-^sd^  ' — !  Y»« 

f  '^es  yCu.  ■'jS'  cc^D'e'.a  "la  '9'" a  ^cs*  :.■■  ■"  5  -f*:'!::.- 
"  No,  vc.  "^-S'  SQ*"'8C8i''-ca'0'~  3ec*  .=i"'C  a  "s**'  "  *  "o'*  j-istJon. 
-d-«t^  za"  '1  "r.'^s  ,.-,,^3.^-   -r. --...e     S  ;■■,•>.'. -9) 


Dno 


Da;* 


n  Ytt     n  Ho 


2      iS  :"  s  a:;o  ::a-  :-  'o-  a  srecr'-c  housing  proieci  that  involvas  othar  govommant  ass  s:a^ce  ' 
i*  'as  ,D^ -^.s' co~:i  a'*  "la 'e" a  "-ar  of  this  report.   ■ 

f*  S3   yo.  ~.,i:  s  5" '- s  M-^' ca'- 0" 

*a-6Dy  09"  V  "'3' "  s  '■;f~'a;  c-  :>••_«   (Siqnatura) 

t<  yo--  a-sw9-s'=  DC'-  3 -as-  c-!.  a-a  N3  ,:. ,  :r:  not  nead  to  complete  Parts  111,  IV.  or  V,  but  you  n^usisgntns  cei^'l^caiion  a!tho«fK!o«tn«r«oort 


Data 


Part  Hi    Other  Government  Assistance  pfcvded  Requested 

Program 


^^oa  — o".  s^a' 


''A  — i»  ^" :  A  -^-T 


'  ,X  ~''  A<;s-^ld"08 


Amount  Requesttxl Prpytdei? 


is  t"s'9  o'"9'  g:/©'--©-'  ass  s'arca  '-a*  s  'aocar-s  ^^  * 

''•-8'9  ?  ^0  o'^S' gcva'-'-e^' ass  s'a^c«   >:,-,.,-,•;«"*.  "-3' ihis  inforf^a- c-   s"j«. 

I  is'-ecv  :e"*y  '"a*  "";S  !^'d'— a:'0'-  s  •■-«     S  :"i' .  '«■ _ 


--.^  D^rt  ji-,^  ,^  Fa"  ■*■  b.,"  t'^ai  is  '9ocr«c  o^V  ^r.  Pan  V''  [     j 


Yes 


O"^' 


Data 


.►"age  '.:.■. 


•cm  hUD-ZMO  (1^21 

r^t  S^f  102  HRA  1989  PL  10-  235 


UMI 
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Part  IV.  interesied  Parties 

A:iy.a£)©ticai  iisi  o<  ait  persons  wT^  •  'eponaoie  ^^a-*:.*! 
r'.e'ti\  in  sre  p^oiect  or  •cs^it* 


f  I'^e'e  a'e  ^o  persons  »v"^  a  'epcaD'e  ' -a^ca'  r-'e'es:   vcj  ^-s!  m'^,  ^  '-.a;  this  information  istrua. 

I  *^e'eDy  cen'*Y  t^^al  !^is  m'o^ri^a'c"  « '■.-■«  iS-g'ave''  ^ _ 


**  wO"  iSft«2 
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Pan  V    Repon  on  Expected  Sourcas  and  Jses  C  f.i-ids 


bOurDi 


Pt'biic  repo'Un 

•existi-^c;  aa'j  to-. 
estimaie  o'  a"«  ■ 
Pohaes  a'w)'-"  is 
Beducon  P'ore 

c-ivBcy  Act  Si 

*•• :/  .  '  ■'  '.J':  V  **"  , 
;r  ca""<  ?j;  Its  ' 
acC- 'fx:  .^.tcs'' 

'•■  ■  rc^pti;.-**  E 
Cut  in  ns  cats  to 

canors  ar::  '  ^i 

of  orei  go/wir 
arpn'cajoc.  a'' a 


ti  •-«  «  a  «  -•:  $o--;es  ;'  ■ .  ~c.j   , :     -  -■;'  :«nify  that  this  information  is  tru». 
I  "S'sCr  ce"  •»  "a: '^  s  -T'—s' c-  5  ■■-»     ■-•—.a' .-s    


D.il« 


U>« 


i  "a-s-v  ce' -.  •"!•  •■  s   -'c'~-3'«-- ,s  "..8     ■:. --a'  .'8) 


Da!« 


-a  oe^-.a  595  jTC!«'  Secso^  'OC'i  of  >«  18  of  ffw  UrvtBd  State* 


Otrtif'Cj',.3n 


lns!r'jc:icnt  ( 

I.    Ovtrvlew. 
repois  fro-^  a 

A.  Appucsntc 

3ssis;aic«  fnD 

-^J  — D6-  0'  3;SC 

'sceipf  o'  ccv 

SJ(8S  if  n  '•QU* 

that  ipvcfves  a 

Appticar,:s  sub 

Assistan 

X^%  pfO|« 

The  ''03! 
The  %o\>- 
T^a  use; 

B.  Update  rep 

-^us'  s^Omit  ui 
cha-iges  !o  l^• 

C  Applicant  d 

""L'Sioorripieie 
two  cifcumsiai 

■  a  Naijfe  o 
iss  s'aice  fo' 

HUD  ma 
P'Ojeci  or  ad-v 

HUD  ma! 

oraumofgen* 
(PHA;,  tor  a  ! 
'<Cv."ed  by  »t, 
p-  pose:  and 

t5  Ooiiar  Th 
eioecf  tprecerv 
Nc:e  3)  from  H 
s'cess  cf  $200 
Septe-^ber  30) 

2  "r^e  applca 
'■■cs  ng  pro>ec 
Note  5 i  Note, 
gove'nmem  as 


3'    ' 


form  HUD-2«aC 
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Public  reporiing  butdmn  'o,  r  s  co  'ectior  of  .nlcynat^n  -s  esa-ji«a  ic  a«fa;e  2  5  ho..rt  j»f  'eit>ors«  .roucln<;  ir^  b-*  ic.'  '*./«»^/«;  ,r.i,;-jc!i:y  i   w.*..,-  «-■: 

•existing  oa  la  so., -res  :,a?ie--:  a-c- ai'-.'-a/'-rni;  t^e  aaa-«eoed  a. '^cco  mo*  d  rx;  »-«  ^^  ,-,*,••"■  c  r«^  :o*-cX:'  o'lnw-iEio'    s«r  -  .,c»~,me,-tj  r^.-ja-^a.x  "-n  ti.'o*-* 
est)mateo'a".'r)i-e'«sppc;3ir;5c'..iectionc*;ntor-".aso<-  ''^cK.cJn^  SL-ggesscvrs 'c'BOv.cirq  r  •■&,.-■:>>-   ,    r-e  •«:»--■  '■^',so»r-^w'"  ,>•;»■    ,>-:«  ■>'  -,■>"-,»-»- 

"<?:)uc  on  P'O'ect  ,2S3S-0i01!.  Wasfunglon.  D  C,  20603    Co  r>oi  len^  tft.'i  Bomp«9»a 'ex- x  e'"-*' ■•■  •■■.«»  .\,-3c-v Mi.ee » 
c-ivery  Acl  Sla'.eTieni      Except  for  Social  Secunly  N,.-h<»rs     >.''>^^    *><j  E.-npiove-   ,r»---f,a"   ■    '•.;-'*•»    t   '.s 
'.■e-.oi-^rren  -',  Z  .  s  a.v-'xjnjedtocoMiKlaiiltieintc'^a'"-"  't-o-^-ec  ■■,  "^.i  ''.-.'i'  u^'Ofr  s<fc;o'-  '  ::  ?•  "^c  ::«pt»''!-i<»^''  -■ 

Ac'.-'  '9?'i  «r  w  S  C  3W    T.scuT't  -s  3  3S^'<  a-ie  t  N--  s  cpt.o-a    "'-e  S-SN  o'  t  N  '«  j'mcs',  h  .-  :j.-t  «»'-t'»'    ""■■,, 

'--."    "'.Bv  •".■  aisc  '■PLC  «!ns..-e  rj!  I-,  .:  >•■-;?  La-  ■«'0'8sc«*uhc  *!C.os»r.{  pr-j,c<r!  uthSP"  SecBO",  "Ot  -::    s  -"ct  -n^^rt^  ••■^.'- 


-'".a  :>■■.-   /^'H,  C^.  '^iJIft  *■■     #''-Wi*>*;i   .- 
f.  tWl  ':'  att,  ;;'a.'Vj>  i.a'-f-  j^'Tk: 


ale'  la'.^g  account  o' 


■!"»"   QC.'^-*i- 


-  •  a  <.  ■ 


-^"■•8  8i^'»,^a.t.« 


icrccnpt-.tveasSiHance  a  >-  '■_'  ^'le'a  -y  Vw  /r^a's  r-  r  e  cast  o' ctr><?r  appiicationi     _3Ciite  'tx"--  *:i.'  tk'  t--«;:*.  s/anaue  **„  ■►-  wrr  ?-.«  .-tii.^>.>w*  'i«.x-.r-i 

bu!  .n  no  case  K'  t  c>«<-kx)  jo-  *'b.  v  'ess  rar  T^r.^,  yii^rj    A'^  --oport    tioir  riit^ai  rrnxyr*  anc:  updatB  -stxx-j   wi^  tw  •"»*  a  /acat »  .r  fc:xor lorv*  »■»  „-*  -  -TwKy.-'- 

Of  into"na3or  Acs  5  :^  S  '^  (jtii  anc  --^l'  ■.  .r-c'<^'>-:r--.'  -Bgumc-yi!  a'  2<  CFR  :'-»r  5  Hi,  0  wtr  ,'mi  fy»  .ntiy^trfy-  i"  »-,  ■ti.j»*Mr  i-.<*wctj«i  «».«airK^  tj-.:  • 
casoi-s  ard  r  De^tomirsg  -r  ie'-!ir  ao-rrrsi-acvt-  a.'\aVse5  tc  asi:s;  •'■  tne  'narw^emer:  c"  im>oo-i.;  -,_ :,,  .  -cc/ki-j  '",»  i'  ^orr^ay:^  w.t  »*„:,  lw  ij««c  r  rromrc  •.« 
oele'^-t" 800*1  ur,<:»r  Section  •Oi'C'tr^f.ir  *-uC  asr^ntanca  '-x  «  ip«ci<ic  no»;»u-»8  :>d*»ci  h  more  r «r  i«  •«oe:n«,r,  -c  -ft,«i«  »>«  [xtjwiii  MattM  •f\w  ut»rv;  »„x':,j,^: 

appii«'A)r   a' J  -nay  -e^t\  «•.  ».ar,cior.t  »-io  pe-*r*s  v-a^f.^  ^-pct  --y^  o'  fr.e  »c-^.^!t",3"»*  »-«-  -„.-  - -^,»v  ()«^»»<m  lota^.^c  ,J^{*»»  :<  crt.  s, ' 


Not*:  Th.'S  torm  ofly  cover*  asi  j'^-ice  r^ade  »va:iab"e  by  if'«  'jeDArjy.»r.:  S*jj>-*e  ».-ic  >.^'.;i,s  w,,'  ,^--sr»:  ^.-i  -;  :>.^r-,r-.»,~ 
'02(6/  and  (c)  of  tr*  P«fo.-r;  Aci  Tust  opveiop  ^^eI'  own  p-ootrrj.-s*  (3f  ro-?pi., -',;,  •-n-  r«  a-  : 


■.:.jir-. 


'B  i.;.«: 


M 


■X'ym*  J^'W^'f  SfiK,3>.„^. ':« 


lnstruc:icn«  (Sea  No'*  i  on  ias!  page  ; 

I.  Ovtrvlaw.  Subpart  C  ot  24  CFP  Pa-i  12  p-0\»O(»s 'or  M)  inttal 
reports  (torn  applcants  tor  HUD  ass:s*arce  and  (2)  upoa'e  ■spc-'-s 
•rem,  rec'pieitso'HUDassrsta'^re  Ar  T,/e'',if(i*  o''t^'<«.9  -ar ,  'e-^e'-'5 

A.  Applicant  dltclotur«iirtt!8l)r»pon8:  G»n»f«i.  A,:  applicants  for 
assis;aic«  froTi  HUD  <or  a  sp«citic  proieci  o'  acivy  mjs!  rna>(«  a 
num.be,  o'  aiscfosures,  if  th«  applicar'  meets  a  ao'tar  ilrasnokJ  for  the 
'eceipl  of  oove'efl  asS'Starce  Cur'ng  me  f;sca!  yea'  i'^.  w'^ir^  '^e 
aoslication  is  su&nmad,  !•>*  applicant  must  a^sc  miaKe  the  c;scio 
sufes  tf  ri  'eou^sis  «iM$tafx»  from  HUD  lor  a  specfc  hot-sng  protdct 
that  tnvcfves  assistance  from  o'her  governrreniai  scjrces, 
AppHca.nts  subtecl  to  Subpai  C  must  rrake  the  to^icwing  d;scioso'as 

Assistance  trorfl  other  goverrrnent  sources  in  co."vect<:'  w-:h 
t^e  project. 

The  financtat  inierests  &  persons  m  the  protect. 

The  sources  of  (urxJs  to  be  rnace  available  fc  !,'*•  p'Oiect.  a">0 

The  uses  lo  wrtch  the  'unds  are  ic  be  pjt. 

B.  Updata  report*:  G«n*ra!.  AJI  reop>ents  o)  covered  assisiar%ce 
must  Submit  update  reports  to  the  Departrrem  to  ••(ieo  suosiantiai 
changes  lo  the  initial  appicani  atsoosure  reports 

C.  AppUcantdlactosurereporIa:  Specific gukiar>c«.  Theaoc'cani 

mt'St  corripieie  aH  parts  of  tris  O'sciosure  tcrrn  if  either  o<  !he  'o  io»v J^g 
two  circumstarKes  in  paragraph  t   or  2..  belOM.  appiies 

1  a  Nature  of  Assistance  T"he  apptK^nt  submits  an  appicatior  (or 
assistance  lor  a  spec-lie  protea  or  acttvrfy  (See  No»e  2)  ir  whch 

HUD  maKes  assistance  available  to  a  reac^eni  fc  ■  specrfc 

p'Ojea  or  ac!r\'iry;  or 

HUD  makes  assista-nce  available  to  an  entity  (other  than  a  S'a;o 
or  a  unri  ol  general  oca)  governrr,eri  j ,  such  as  a  pubic,  housing  agency 
iPHA;,  tor  a  speci'tc  project  or  acJrvtty,  where  the  appication  ts 
recjired  by  statute  or  regulation  to  be  s>/bmmed  to  HUD  for  any 
Pu'pose;  and 

t)  Dollar  Threshold  T*-e  applicant  has  received,  or  can  reasonably 
expect  to  recetve,  an  aggregate  amount  of  all  forms  of  assistarvre  (See 
Ncie  3)  from  HUD,  Stales,  anc  units  of  generai  local  governmern,  in 
excess  of  $200,000  dunng  the  Federal  fiscal  year  (October  t  through 
September  30)  m  which  the  applcalon  s  subm/Pod.  (See  Note  4) 

2  The  appJcant  submas  an  application  for  assrstance  for  a  speofc 
hojsing  project  that  involves  other  government  assistar>ce  (See 
NoteS)  Note:  There  is  no  dollar  threshold  for  thts  criterion  any  other 
gove'nrrieni  assistance  triggers  iha  requirement.  (See  Note  6) 


f  "■«  Ai:p,.,:,a'  ,;;-  "ters  ri»r*r,af  ;, 
'■«6C,  o'.:v  cc,~,;;*i«  P'a-'s  '  ax: 
,-«'  '  -  .1'  c  a'  "  «  «'■  I"  - '  "■  «  ■■(?:>?, 


' : :  to "  c  "  "■•  f  a ' 9  '  u  .X'-  '"* 


■l'^    JWIX.,^«*~"A,.,  ^* 


'o'  •^'i,  as.s,.s;a-':e  "^z'voc 

V    Update  raporte,   SpecitU:  gutCance,   C\jfn.g  '^^  ott-KX  ,'-  «ri«:?, 

a"  app'cat'C'^  'o'  i2:::vei»i:  a.ssis'arce  is  c«ricirig,  or  ir,  *<•>.< •■  th«  a&&« 

tance  -s  bei'-'.;  p^o/icec  as  ir>cica'eci  r  -he  reievar^i  g:a,m  ex  Mhei 
agreem.er'.  "e  a;;-c-''C.a-  -„■■:,■  ^la**  :;  a  'oiowinQ  eocacn*  ,5*i:*:> 
su'es; 

Any  mfcrm.a'c'  *na',  ^nc„c  "av»  t)#«'-  Oim:3c»«c  "  rx'i'i.'ttco^'i  wari 
•ne  ai>o  ,ca:o-    t>w'!  i-ai  wa.9  c  Tetf 

2  Aiy  iniormaric"  •►.a'  woj^i  have  be«r  lubied  to  .,.:.s<:::.*os.>'a  in  cxja 
nector  wrh  !^,e  appi<;^Tion  b^^t  t^ai  a'ose  a!  •  Sater  fir-,*  ir>ajc!  i; 
informa'ion  Gonci»rn,r>g  an  I'-ie-ested  par'y  thai  no*  mee's  th«  «x* 
cable  0,'scicsu'e  !^,'eshotci  'e'ereo  to  m  Par  'V  beiov* 

3  For  Changes  m  previo  js'y  C^soosao  o'he'  jove'''^-  ■•n'  *s3;,s",a'K.« 
Fo'  C'oqrams  aflmmrsteiec  by  the  .Assistant  Secretin^  tor  'Zctv.mo- 

'■-y  Planning  and  Deveiopmen;,  ary  c.'",ariy«  r  o'hef  g'Dvemmem 
ass. stance  thai  eiceeds  the  anoint  a'.  &jch  «»»ifa,n(::»  i-m  wm 
(ye.'iOvSiv  o-scicsec  t»'  $250,000  Of  hv  "  C  oerceni  ,a  •-«  ».i.n%iM-,c» 
'*n,.^,^ve'  IS  icwe- 

f'o'  ail  ct-.e'  pf(x;-aTi,s  a'-y  r,^,a'we  >-  o;-.*-  jovernmen;  a*s.is,u,-¥:» 
t*-a;  eiceaos  t^e  ir-to^i!  cj^  ijc,.^^  «i.srs:a->c»,  thai  Mai  j.^ #'/<:,, ji»„»-. 
disccsec 

4  Fof  changes  r  p'eviovjt^r  CtsciO«*C  *ii-ienci«|  irnerenTS  any  ch*,r«3« 
m  the  amoun!  oi  the  fmaofjai  trtereet  O'*  •  perw>r  th«  %tc.»^tH  i'^ 
amount  0'  the  prevToa*iy  dscioteci  intefe»t»  by  liC  XC  a  tyj  'lO 
pe'cent  o'  suC-i  .niefesis  i»r'-,.cr)evef  is  lower), 

5  Fo'  changes  r  p'svio-sv  disa<.:is«<3  iource*  or  ueet  r'  fufxJt 

a.  Fo'  progr  aos  »3nninistereC  t?y  Ih*  A*»is!an!  Secrelary  tof  GomftKc 
nrty  Pianntng  arxl  Development 

Any  ch-ange  m  i  source  of  ♦u,n(-tt  tttat  erceeds  »h«  ■"xsu-fl  iT  if 
prevcusN'  Oiscioseo  sources  o"w-<;:.  ty  S2'j,;  cxx  y  'cy  '  .,  jjofc^T  ot 
those  sources  (*nicheyer  «  iow«; ,    a'x; 

Any  charvge  in  •  use  3'  tjics  ...ndB'  oaraaraph  ?b'H'''x'riil  ti-.jij 
exoeeos  tf^e  amount  of  all  cyeviouj,  ^  disooteo  ii»*«  :."'  *j'-k3»  t* 
$25C  OCC  c  »*  to  O0tc»nt  ot  these  uses  'Wir-rwvB*  n  r-*#r). 
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D    Fo'  a  .  Dfog-a.-^s,  o;-^*'  man  ino$«  aominisi«f«<l  by  ("a  Assisiant 
Sec^s'a'y  'c  C^  —  -~'*v  P'ani^.ng  and  D8v«iopm«n!: 

Fo'OfO.ecs  '9ce  .rgaiJ  3'e<!f!  unoer  Fadaral.  State,  orlocal  law. 
a-y  c'a-::9  ^r  a  so-rce  o*  tjnds  that  was  pr»viousfy  disdosftd 

Fc  a  o>'i*f  pfojecis,  any  change  ma  source  of  funds  that  exc««fls 
t^a  CAC.'  ot; 

T-9  a-nc-rt  provtousiy  dsciosed  for  that  source  o!  funds  by 
S2S0  300,  0'  Ey  13  percent  0*  the  amount  previously  disclosed  for  tt>aJ 
sc'jrce.  *inicr'sv9r  is  lower;  Of 

V-a  ai-nouni  p-9.ioi.s'y  disclosed  for  all  sources  of  funds  by 
S;5 :  too  or  by  1 C  D«'cent  of  the  amount  previously  disclosed  fw  all 
s;  ..'cas  Of  '-ids,  w^cnev^r  is  lower. 

:    F3'  a:  Q'y^'a-^.i.  of^e' ra-  '"ose  admini»t«f«d  by  the  AssistanJ 
Sace^a'Y  'or  CoTr-i.nJtv  p  a-r--ig  and  Development: 

Fo' protects  'ecs'vv;  a  'a;  redrt  jnder  Federal.  State,  or  local  law. 
a-,  cjrge  r  a  -59  3*  '--ct  ■^a•  was  previously  disclosed, 

FcaJ'OJfs'prOifKrts  a-'v  c^a-ga  in  a  use  of  funds  that  exceeds  the 
ic<ve'  0* 

The  amcai  p-evo-sv  disrios*ci  for  that  use  o*  funds  toy 
$253  jOO,  orpy  •  3  oerce'-t  o!  "..''e  amount  prevKJusly  disclosed  fof  that 
tsa,  w''ic*iever  is  lowe'  or 

Th«  tT^o^-i  previotjsv  3  sc"-08d  for  all  uses  of  funds  by 
$253  303  or  oy  1 0  oe'ce"'  o* ;"«  a'^Oi,''t  previously  disdosed  for  all 
uses  7*  (unds.  whcheve'  is  owe' 

No*9   UpOara  repois  rr^-s;  ses-O'-'rredwt'-ir  30  days  of  the  change 
req„ 'i-^g  ine  jpCala    >,«  roq  j'ernen-  'o  2-ov<3e  update  reports  only 
ape  es  If  the  apoicaiof  (or  ;-•  u,-ioe'>-f"g  assistance  was  subm.ttefl 
0"  0'  atar  !>>9  effective  aa:«  of  S-Doai  C. 
II.  Line-by-Llne  Inetructions. 
A.  Pert  I.    AppllcanlRec'pient  Infornnition. 
Aiiaoo.caftslorHUDasssia-i^  soec,--  ed  r  Secfoo  I  C.1,a..  above, 
as  we  i  as  all  reopems  rec-irec  :o  suO'^i!  an  update  reoort  under 
Sec  o'- 1  D  ,  arwve  must  cc-ipe'e  the  information  required  by  Par*  I 
The  aopiicanL'ecjp.e'^t  ~-s!  mdcate  whether  the  disc'osure  is  an 
in«iai  0'  an  upoa'a  reoc"    Lro-oy-^ria  guidance  for  Part  I  follows: 
1    E"!8Mhe  fj!i  name,  aad-ass  c'y  S'a'a  :  p  acoa  a'^o  ta  poic-e 
nu^be'  (including  area  code,  o'  t^e  apC'  .ca-vacipe"'    W^a'a  "a 
appxanvecipient  is  a*'  ir^c  .-"Sual,  the  last  name,  first  rai^^e,  a.^xj 
m.ci'.a  inCia:  must  be  entared    E-fv  o*  ""a  aoo:  canVrecip.enf»  SS.N 
o'  EiN,  as  appTOpriata  ;s  do*  ca 

2,  Applicants  enter  the  nape  and  <-:  access  oi  tie  o'Oiect  or  act,vi!y 
lor  w^ich  the  HUD  assistance  ts  sofg"^!  Recoients  en'er  the  nar-e 
and  tjii  address  of  the  HUD-ass.s;ed  pro,eci  or  tctvrT>  to  wich  tia 
update  report  relates  The  most  appecorate  jover^^e-  cJe-^-'yiq 
rg-^bermustbeused  (eg  .  BFPNo  IFB  So  ,  g'ar:  a--a-'c«'^e- 
No     ot  contract,  grant,  or  can  No  i  (nc'ude  pref'xes 

3  Applicants  descnbe  th-e  HJO  assistance  re'e^red  to  n  Section 
l,C  '  a.  that  IS  being  requested  Recioie'ts  dasc'ibe  the  h'jD  as&s 
lance  to  which  the  update  report  'eiaies. 

4  Applicants  enter  the  HUD  prograr^  n.ame  under  which  tr^e  assis- 
tance IS  being  requested  Rec©>erts  e^te'  t'-e  HUD  prog-a-i  name 
ufider  whicJi  the  assistance  that  reiatas  -.o  tne  update  report,  was 
ptjvced 

5  Applicants  enta'  tie  amount  of  HUC  asi. stance  that  Is  tieing 
requested  Recpier-ts  ene'  the  amoun'  ot  HUD  assistance  tha'  has 
been  provided  and  to  wnC^  the  update  'ecc  relates  The  aiour-s 
a'9  those  stated  in  the  aopicat  oner  award  documentaton  NOTE  Ir^ 
the  case  of  assistance  t^a'  .s  p-invioed  p.-'-a-^t  to  co^t'act  cvo'  a 
penod  ottime  isucn  as  pro,eci-based  ass-stance  ^nde'  sectio"  S  o'  t,ne 
United  States  housing  Ac  o* '  93'  •"«  irou-  o*  ass-stance  fo  •:>«  '» 
poted  includes  ai' amounts '"3'  a'etc  Deprcv'Ced  ove't^a'*'^  o"'» 
ccr'act  irfespectrve  o*  we"  '"ey  a'e  'o  be  ■ac»'^a<i 


Note:    In  the  case  ot  Klongage  Insurance  under  24  CFR  Subt.lle  B. 

Chapter  II.  "-a  "-sngagor  is  'esoonsibie  lor  m.aking  the  applicant 

d'scicsj'ss    and  the  r'>,ong3--9e  is  resoonsifale  tc  tumish'ng  the 

mo'^gagor  s  d;Sc.osu'«$  to  fe  Departrs'^t    Update  'epons  m.ust  be 

->;.,3f"r"ed  d  'ectiy  to  hl.'D  by  the  mcngagcr 

No'9    I"  the  case  ot  tne  P'o.e-ct  Based  C*-nrf;cat*  c>r:>g'am  under  24 

CFP  Par  682,  S,^tpan  G,  •"*  owne'  is  rssponsibie  lor  maKing  tne 

appi-cani  oiscosuras.  a'^d  the  PHA  is  rasoonsiDij  toe  tumshifig  the 

owners  dsciosu'ss  to  HUD      Upcja'a  rs30«.s  must  ^e  f-ib^rrtsd 

thro'jg^  tne  PHA  by  the  owner 

B  Pert  II.    ThreahoSd  OeterminaHona  —  Applicanta  Onfy 

Part  licontansir'o'^aecntohe'cthe applicant deter-ninewheth*.  the 

rem,ajnder  of  tne  to'm  must  be  oompiete^   R»c{plerrt«  (liing  Updale 

Reports  thou  Id  not  oompire  thla  PtrX. 

1  T"ne  t  'St  qL.as*'C'  as)«  whei'-erthe  apo'cant  meets  tha  Natra  of 
Assis'ance  a'-d  Co' ar  Thresncid  reouirementi  set  ^cr'.'-.  .•  S«<:;ion 
i  C  ■   above 

It  f'ea.'-s^er  !s  Yes,  tha  applicant  must  oompiste  the  T»mai'dero*t-«e 
fo--n  «  .►la  answer  ts  No,  the  to.Tn  asKs  the  tpplcam  to  certify  that  Us 
'asoo'se  «  corred,  and  to  complete  the  rexl  q'jeslion, 

2  The  second  gueston  askj  wnether  the  applicalon  s  lor  a  apeofc 
housing  protect  that  involves  other  government  ass.stanca,  as  d»- 
sc'bed  '1  Section  I  C  2  above 

!t  the  answer  i«  Yes,  the  appicant  must  complete  tne  remainder  of  the 

form.  If  the  answer  is  No,  the  *o'm  asks  the  applica.nt  to  cartrfy  thai  Si 

response  is  correct 

It  tre  «-s*er  to  bo'h  questional  and  2  «  No,  the  applicant  r\%«<^  not 

complete  Parts  III,  IV,  or  V  of  the  report,  but  must  sign  the  oerrifcaton 

at  the  end  cf  the  form 

C  Part  in.  Other  Government  Asaistartc*. 

Th.s  Pal  IS  to  be  completed  by  both  applicants  filing  «ppic«nt 

d,sccsure  reports  and  recipients  filing  update  reports.    Applicants 

r-' ust  raport  any  otner  government  assistance  mvotved  in  tt>*  projact 

or  act  vny  *0'  whch  as8istar,c«  is  sought.  Recpients  must  report  any 

other  governmant  assistance  involved  in  the  proiect  or  sdivfty.  to  th« 

anant  required  under  Section  I,D,1 ,,  2,,  or  3,.  above. 

0  her  government  assistance  is  defined  m  note  5  on  the  last  page.  For 
Purocses  of  this  definition,  other  government  asststar«e  Is  exp«csed 
to  be  made  evailaWe  rt.  based  on  an  assessment  o<  all  ttie  arcurrn 
stances  involved,  there  is  reasonable  grounds  to  antopate  ttial  tt» 
assista.nce  will  be  forthcoming. 

Both  applicant  and  recipient  disclosures  must  include  all  other  govern- 
ment assistance  involved  wnh  the  HUO  assistance,  as  well  as  any 
other  government  assisiance  that  was  made  available  before  the 
request,  bot  that  has  continuing  vitality  at  the  time  o<  the  request. 
Examples  of  this  latter  category  indode  tax  credits  that  provide  tor  a 
number  of  years  of  tax  banefits,  and  grant  assistanca  that  oorrtinuas 
to  benefi  the  proiecJ  at  the  time  of  the  assistarK«  raquaat. 
The  toltowing  itformaJon  must  be  provided: 

1  Enter  the  name  ar»d  address,  aty.  State,  and  zip  ooda  d  the 
government  agency  making  the  assistanca  tvaiiabJa.  Indoda  at  laaat 
one  organaational  level  batow  the  agency  name.  For  axampta.  U.S. 
Deoartment  of  TransportaJon.  U.S.  Coast  Guard;  Department  of 
Sa'sty,  Highway  PatroL 

2.  Enter  the  pnsgram  name  and  any  relevant  identifying  numbers,  or 
other  means  of  identifcaton.  for  the  other  government  assistanca. 

3  State  the  type  o1  otner  government  assistance  (e.g.,  ban,  gra/t, 
loan  insura,nce) 

4  Enter  the  dollar  amount  of  the  other  government  assistanca  that  la. 
V  IS  expected  to  be,  made  available  w»th  respect  to  tha  projad  or 
actr.^.es  tor  which  the  HUD  assistance  is  sought  (applicants)  or  has 
been  provided  (recipients). 
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ceTrfy  thai  this  asser<o"  -s  zc-ea 

To  avoid  duplicatior  :'  ;-e'e  s  t'-B'  ic  .  ?'■'  ~"'e'!  ass  ;:a"c«i  --ire-'-  s 
PaT  ar>d  Pa'^  V  "■*  :,:•:  ,:;,'■:  'et  ^  ^^'  s'^c..-';  checxtne  anc-jp'  :'e 
box  m  this  P?"  rt'^:-    '■■  ■-(?       ;.  —  =,.,;;-,   -  r--  V  cisarly  cas.gnat.-g 

D  Pati  IV.  ln!er«E:8C!  Parties. 

^'  s  Pi-  s  !-  De  compteieo  by  both  applicants  filing  applicant 
c  5c.  csjrs  •6:v--s  and  rsctpients filing  update  repo.ts. 

Applicants  must  pto,/.e  ^formation  on: 


■■'■■idc  'T'  •^e  arj>ic-a- 
"'B'.!.  Of  irr.p»en»ri- 


(1) All  developers,  ccr,;'.yc's  o'  co'<;;:"?^*t  i- 
lion  (or  the  assista-><:e  c-  ^"  "•  e  pa  -.'"g  ae/ntc 
taiion  of  the  prc;9<:i  .?'  act  -  *»    and 

(2)  Any  c'^er  perso-  w-o  '■as  a  'ir^a'^cia'  i'-ie-est  In  the  project  Of 
actrvrty  tor  w*"icr  tnc  ass!Sia-.ca  fs  so^q^^t  :>-a;  e>ca«;s  $50.000 Of  10 

p^-:eit  o<  the  assistance  (w^ctievat  rs  tower). 

Fecpienis  mast  TiaKe  tr.e  addiiiona  .-^isacsurfts  "-.fferre^j  tc  in  Section 
I  C  1  .2.,  or  4  above 

Ncta'  A  fi'iancai  ir-terest  a-ea^s  any  ftna">riai  >r.-vo»«em«r:  sr  't-^c 
project  or  actw.ly,  fnciuoiig  (but  not  limited  tot  siluaiK,;Ts  ir  wr,»:,n  an 
individual  or  ent*y  has  an  eo-'!Ty  '•forest  m  the  ono  ©C.  or  ac!>vtv 
s'-ares  1'^  3'"/  coVon^asa-sofa^Y  dist'ibj'io^  o'su'p-'JS  cas"  o'  c^e? 
c^sse's  0*  t^a  c'C'ect  or  act'Vy  or  receives  corrcens-jt:;"  tc  a-  ,■ 
gocci  pr  seaces  provided  m  connect ,cn  wth  t*ie  pro'ecl  c  activ'y 
PesiOe-icy  of  an  mdviCoai  rn  no^s.ng  fcf  w'^iich  assistance  :s  beig 
soL^ght  ts  not  by  itself  consioered  a  covered  fmancai  iitc-'e:' 
The  information  requireo  beiow  nusi  be  provided 
t  E'ter  the  full  nan-.es  and  addresses  o<  ali  p>ersons  referred  to  in 
paragraph  0 )  or  t2i  of  "his  Pan  H  the  person  is  an  entr^  t^e  us'r.g 
i^js'  inciode  xi-^a  full  name  cv  each  officer,  difeaor  srx;  p'l'icipa' 
Etockiicldef  of  the  entty  Ail  ^af^es  n-^st  be  iisted  asf-habetcairy  a-Kl 
the  names  of  if'divicjais  n-ust  be  s'".cwn  wif  t^e^r  last  na""ej  'usi. 

2.  Entry  of  me  Sociai  Socu'-ty  .Sur^be'  I'SSN ;  o'  E*"::  cvsa  i.:e^.r'  -ca. 
!,on  ?•<>., Tper  (E:N,,  as  app'ocr:ate,  tor  each  person    i'ea  s  oc'Ci-ai. 
3    r-er  t"e  type  of  p^.-ticioa'uC  i'-  f.e  pro,o-c  O'  a;-;  ■-  ",  'c  *ach 
P'^^'scn  iis;ed      le,  tne  persons  $pfcc,:,c  ro.e  '^  "■e  po;©.r*    ^g 
ocni-ac'cr  co'So'ant,  p.a^rer.  ir.es^O'! 

A  En'Qf  i'-e  f.nanciai  .nteresi  ■'•  t^.e  p'CiOct  c  acv'^v  '•;■  eac"  r^'so- 
•  s'ad  The  ir;e'e$!  '"l.s:  !>e  esp'esssc  W.'-  as  a  ao'^a:  ar",o..,"  ,  anc  -js 
a  pe'centaca  of  t^e  a^o."  of  tha  HUD  as&.s*anc.e  .-/'-■.ea 

(f  the  aooiicant  nas  "-o  oe^sors  with  f!nar«;^a^  mte^sEis  'o  disclose,  it 

n-uS'  ce-^t  >  "'a*  t^:s  asificn  :s  cc'tect 

5,  Part  V.  PepoT  on  Source*  3rd  Usee  o' Funflt.'^"' 15  Fa"  s  c  ;•« 
cc^pieted  by  bctn  applicants  filing  app^cant  disclcsj-e  •mrics  a-v 

'ec  pe^ts  filing  jpicate  reoCs 

T'-p  app:.cant  dscios-re  repo"  ~..s.  $pc»:ffv  a''  ej.pacted  sg.;-c»s  o' 
funds  —  both  from  HUD  and  'rom  any  o!her  sou-'ce  —  that  have  been 
cr  s-8  tc  ba,  made  ava^labio  'n'  the  Dro;eci  or  activity.  No»i-HUD 
scj'ceso*  funcstyptcaiiy  >nr'ude  (but  are  not  l.m,iedto)oth«rgov»'r. 

r-.ont  ass'S^i.-'ce  'e'erec  to  m  Pat  ;'!,  cc^'ty,  a'«S  an^O'^^is  frr- 
Ic  -■■--ation;,  a;--."  pivatsco'-'mbLrtioni  T^f  reDon  must  a'so  ij>ect*>  i 
Qfj^Cac  u?es  to  whch  funcs  >i'e  to  be  o,.,t,  Aii  so^'oes  and  i-'se:.  o' 
funos  must  be  listed,  rf.  based  en  an  assessr^en*  oi  aii  (►t  r.rc^r- 
stances  irvoVed,  'hefe  c.-e  'e^scao'e  gro^-.--, ;.-  a-:  -Date  tr-a"  t-e 
soo'ce  or  "jsa  wil'  be  torinccm  ng 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlttratlon 

21  CFR  Part  870 
[Dock»tNo.  93M-0150] 

Cardlovaacular  D«vlc«t;  Erf»ctlv«  Data 
of  Requiramant  for  Pr«markat 
Approval  of  Nonro4l«r-Typ« 
Cardiopulmonary  Bypaaa  Blood  Pump 

AGENCY:  Food  and  Dpjg  Administration, 

HHS 

ACTION:  Proposed  rule;  opportunity  to 

request  a  change  in  rlassincation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  product  development 
protocol  (PDF)  for  the  nonroller-type 
cardiopulmonary  bypass  (Q'B)  blood 
pump,  a  medical  device  The  agency 
also  IS  summarizing  its  proposed 
findings  regarding  the  degree  of  nsk  of 
illness  or  iniury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  statute's  approval 
requirements,  and  the  benefits  to  the 
public  from  use  of  the  device.  In 
addition.  FDA  is  announcing  the 
opportunity  for  interested  persons  to 
request  the  agency  to  ciiange  the 
classification  of  the  device  based  on 
new  information. 

DATES:  VVntten  comments  by  September 
7,  1993,  requests  for  a  change  in 
classificaUon  by  July  21,  1993  FDA 
intends  that  if  a  final  rule  based  on  this 
proposed  rale  is  issued,  PM\'s  will  be 
required  to  be  submitted  within  90  days 
of  the  effective  date  of  the  final  rule 

ADDRESSES:  Submit  written  camments 

or  requests  for  a  change  in  classific-alion 
to  the  Dockets  Management  Branch 
(HFA-30.5),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawm  Dr.,  Rockville.  Ntt)  20857 
FOR  FURTHER  tJFOWilATTON  COMTACT; 
Bette  L  Lemperle,  Center  for  Devices 
and  Radiological  Health  [HF2:-45Q). 
Food  and  Drug  A.dministration,  1390 
Piccard  Dr..  Rockville,  MD  20850,  301- 
427-1053 
SUPPtEMEKTARY  INFORMATTON: 

I.  Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  .\ct  (the  act)  (21  US  C. 
360c)  requires  the  cla&sification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Cla.ss  I  (general 
controls),  class  □  (special  controls),  and 
class  III  (premarket  approval). 
Generally,  devices  that  were  on  the 


market  before  May  28,  1976,  the  date  of 
er.ai-tment  of  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295),  and  devices  marketed 
on  or  after  that  date  that  are 
substantially  equivalent  to  such  devices. 
have  been  classified  by  FDA  For  the 
sake  of  convenience,  this  preamble 
refers  to  the  devices  that  were  on  the 
market  before  May  28,  1976,  and  the 
substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
"preamendments  devices." 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e{b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  ID  is  subject  to 
premarket  approvai  A  preamiendments 
class  III  device  may  be  commercially 
distributed  without  en  approved  PMA 
or  notice  of  completion  of  a  PDP  until 
90  days  after  FD.^  promulgates  a  final 
rule  requiring  pr«market  approval  for 
the  device,  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act  whichever  is 
later  .Also,  a  preamendments  device 
subject  to  the  rulemaking  procedure 
under  section  515fb)  of  the  aci  is  not 
required  to  have  an  approved 
investigational  dtnir*  exemption  (IDE) 
(part  812  (21  CFR  part  812)) 
contemporaneous  with  its  interstate 
distribution  until  the  date  identified  by 
FDA  in  the  final  n.Je  requiring  the 
submission  of  a  PMA  for  the  device 

Se<~tion  515ih)(2)iA)  of  the  act 
provides  that  a  proceeding  to 
promulgate  a  final  rule  to  require 
premarket  approval  shall  be  initiated  by 
publication  of  a  notice  of  proposed 
rulemaking  containing;  (1)  The 
proposed  rule,  (2)  proposed  findings 
with  respe<.1  to  the  degree  of  risk  or 
illness  or  injury  designed  to  be 
eliminated  or  rtnluced  by  requiring  the 
device  to  have  an  approved  PMA  or  a 
d6<:  lared  completed  PDP  and  the  benefit 
to  the  public  from  the  use  of  the  device; 
(.3)  an  opportunity  for  the  submission  of 
comments  on  the  proposed  rule  and  the 
proposed  findings,  and  (4)  an 
opportunity  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  the 
classification  of  the  device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
fur  a  change  m  the  classification  of  the 
device  withm  15  days  of  the  publication 
of  the  notice,  FT)A  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  denying 
the  request  for  change  of  classification 
or  announcing  its  intent  to  initiate  a 
proceeding  to  rw  lassify  the  device 
under  section  513(e)  of  the  act.  If  FDA 
does  not  initiate  such  a  proceeding, 


section  51 5(b)(3)  of  the  act  provides  that 
FDA  shall,  after  the  close  of  the 
comment  period  on  the  proposed  rule 
and  consideration  of  any  comments 
received,  promulgate  a  final  nile  to 
require  premarket  approval,  or  publish 
a  notice  terminating  the  proceeding.  If 
FDA  terminates  the  proceeding.  FDA  is 
required  to  initiate  reclassification  of 
the  device  under  section  513(e)  of  the 
act.  unless  the  reason  for  term.ination  is 
that  the  device  is  a  banned  device  under 
section  516  of  the  act  (21  USC.  360f), 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(n(2j(B)  of  the  act  (21  U.S.C 
351(f)(2)(B))  requires  that  a  PMA  or  a 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  promulgation  of  the  final 
rule  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  If  a  PMA  or  a  notice  of  completion 
of  a  PDP  is  not  filed  by  the  later  of  the 
two  dates,  commercial  distribution  of 
the  device  is  required  to  cease.  The 
device  may,  however,  be  distributed  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations.  If  a 
PMA  or  a  notice  of  completion  of  a  PDP 
is  not  filed  by  the  later  of  the  two  dates, 
and  no  IDE  is  in  effect,  the  device  is 
deemed  to  be  adulterated  within  the 
meaning  of  section  501(n(l)(A)  of  the 
act,  and  subject  to  seizure  and 
condemnation  under  section  304  of  the 
act  (21  U.S.C.  334)  if  its  distribution 
continues.  Shipment  of  the  device  in 
interstate  commerce  will  be  subject  to 
injunction  under  section  302  of  the  act 
(21  use.  332),  and  the  individuals 
responsible  for  such  shipment  will  be 
subject  to  prosecution  under  section  303 
of  the  act  (21  U.S.C.  333).  FDA  has  in 
the  past  requested  that  manufacturers 
take  action  to  prevent  the  further  use  of 
devices  for  which  no  PMA  has  been 
filed  and  may  determine  that  such  a 
request  is  appropriate  for  nonroUer-type 
CPB  blood  pumps. 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  rule  within  which  an 
application  or  a  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that  "the  thirty 
month  'grace  period'  afforded  after 
classification  of  a  device  into  class  IH  * 
*  *  is  sufficient  time  for  manufacturers 
and  importers  to  develop  the  data  and 
conduct  the  investigations  necessary  to 
support  an  application  for  premarket 
approval."  (H.  Rept.  94-853,  94th  Cong  , 
2d  sess.  42  (1976).) 
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A  Classification  of  the  Nonroller-type 
CPB  Pump 

In  the  Federal  Register  of  February  5. 
1980  (45  FR  7959),  FDA  issued  a  final 
rule  (§870  4360  (21  CFR  870.4360)) 
classifying  the  nonroUer-tiTpe  CPB  blood 
pump  into  class  III.  The  preamble  to  the 
proposal  to  classify  the  device 
published  in  the  Federal  Re^ster  of 
March  9,  1979  (44  FR  13409),  included 
the  recommendation  of  the  Circulatory 
Support  Devices  Panel  (the  Panel),  an 
FDA  advisory  committee,  regarding  the 
classification  of  the  device.  The  Panel 
recommended  that  the  device  be  in  class 
III  (premarkef  approval)  for  all  uses  The 
Panel  believed  that  a  performance 
standard  would  not  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  this  device  and  that  there  was 
insufficient  information  to  establish 
such  a  standard.  The  Panel  stated  thai 
the  device  is  life  supporting  and  life 
sustaining  and  is  potentially  hazardous 
to  life  or  health  even  when  properly 
used.  Because  it  is  a  part  of  the  CPB 
circuit  and  is  used  in  a  surgical  cluneal 
environment  excessive  leakage  current 
ran  be  a  serious  hazard.  Because  it  is  in 
a  system  with  other  devices,  it  may  be 
hazardous  if  not  adequately  assembled, 
used,  or  maintained. 

In  the  Federal  Register  of  January  6, 
1989  (54  FR  550),  FDA  published  a 
notice  of  intent  to  initiate  proceedings 
to  require  premarket  approval  for  31 
class  111  preamendments  devices 
Among  other  things,  the  notice 
described  the  factors  FDA  takes  into 
account  in  establishing  priorities  for 
proceedings  under  section  515(b)  of  the 
act  for  promulgating  final  rules 
requiring  that  preamendments  class  III 
devices  have  approved  PMAs  or 
declared  completed  PDP's.  The 
nonroller-type  CPB  blood  pump  was  not 
included  in  the  list  of  devices  identified 
in  that  notice.  However,  using  those 
factors,  FDA  has  determined  that  the 
nonroller-type  CPB  blood  pump 
identified  in  §  870.4360  has  a  high 
priority  for  initiating  a  proceeding  to 
require  premarket  approval  because  its 
safety,  effectiveness  and  clinical  utility 
have  not  been  established  by  valid 
scientific  evidence  as  defined  in  S  860  7 
(21  CFR  860.7).  Accordingly,  FDA  is 
commencing  a  proceeding  under  section 

515(b)  of  the  act  to  require  that  the 
nonroller-type  CPB  blood  pump 

stimulator  has  an  approved  PMA  or  a 

PDP  that  has  been  declared  completed. 

B.  Dates  New  Requirements  Apply 

In  accordance  with  section  515fb)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 


nonroller-type  CPB  blood  pump  within 
90  days  after  promulgation  of  any  final 
rule  based  on  this  proposal.  An 
applicant  whose  device  was  lepsiiy  :n 
commercial  distnbulion  before  May  28. 
1976,  or  whose  device  has  be«n  found 
by  FDA  to  be  substantially  e<quivalent  'o 
such  a  device,  will  be  permitted  to 
continue  marketing  the  nonrolier  type 
CPB  blood  pump  during  FDA's  review 
of  the  PMA  or  notice  of  completion  of 
the  PDP  FDA  intends  to  r«view  any 
PMA  for  the  device  withm  180  davs, 
and  any  notice  of  completion  of  e  PDP 
for  the  devi,-e  withm  90  days  of  the  dete 
of  filing.  FT)A  cautions  that,  under 
secijon  515(d)(l)(B)fi)of'heact.  FDA 
may  not  enter  into  an  8gre«ment  to 
extend  the  review  penod  for  a  PMA 
beyond  180  days  unless  the  Bgency 
finds  that  •"  •  •  the  ronlinued 
availability  of  the  device  is  necessary  for 
the  public  health  " 

fUA  intends  that,  under  §  812.2(d). 
the  preamble  to  any  final  rule  based  nn 
this  proposal  will  state  that,  as  of  the 
date  on  which  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed,  the  exemptions  in  i,  612  2(c)(1) 
and  (c)(2)  from  the  requirements  of  the 
IDE  regulations  for  preamendments 
class  III  devices  will  cease  to  apply  to 
any  nonroller-type  CPB  blood  pump 
which  is:  (1)  Not  legally  on  the  market 
on  or  before  that  date,  or  (2)  legally  on 
the  market  on  or  before  that  date  but  for 
which  a  PMA  or  notice  of  completion  of 
PDP  is  not  filed  by  that  date,  or  for 
which  PMA  approval  has  been  denied 
or  withdrawn. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  the  nonroller-type  CPB  hlowl 
pump  is  not  filed  with  FDA  wnr,.n  '^0 
days  after  the  date  of  promulgation  of 
any  final  rule  requiring  premarket 
approval  for  the  device,  commercial 
dislnbution  of  the  device  must  cease. 
The  device  may  be  distributed  for 
investigational  use  only  if  the 
requirements  of  the  IDE  regulations 
regarding  significant  nsk  devues  ere 
met.  The  requirements  for  signifira.nl 
nsk  devices  include  submitting  an  IDE 
application  to  FDA  for  ils  review  and 
approval.  An  approved  IDE  is  required 
to  be  in  effect  before  an  investigation  of 
the  device  may  be  initiated  or 
continued.  FDA,  therefore,  cautions  that 
IDE  applications  should  be  submitted  to 
FDA  at  least  30  days  before  the  end  of 
[he  90-day  period  after  the  final  rule  to 
avoid  interrupting  investigatmns. 

C  Descnption  of  Device 

A  nonroller-type  CPB  blood  pump  is 
a  device  that  uses  a  method  other  than 
revolving  rollers  to  pump  blood  through 
a  CPB  circuit  during  bypass  surgery. 
There  are  several  types  of  these  pumps 


available,  all  of  whi«.h  rjin  V>e  divided 
into  Iwn  ralP^ories  f\]ls«tile  flow 
puiTips,  ai'd  nnnpuisatile  flf^w  pumps. 
{'■■■,il.saiile  pnmps  niev  !;>f  i';f  e 
ii.aphragmatic,  pr;pi..n-,a!,;(  ,  pin'on, 
bellows,  or  bar  corr.pressidn  resign.  A 
nonpulsatile  pump  is  generally  of  the 
centrifugal  flow  desifm. 

The  proposed  ruie  u  require 
premarket  apprnvfti  ;  f  ■  f  nroUer-type 
CPB  blood  pun  )  s  bj  [    t'^  only  to  tlM 
nonroller-type  Q-B  blood  pumps 
identified  above  Lhat  were  being 
commercially  distributed  before  May  28, 
1976,  and  to  devices  introduced  or 
proposed  for  introduction  into 
commercial  distribution  since  that  date 
that  are  substantially  equivalent  to  the 
nonroller-type  CPB  blood  pumps.  FDA 
considers  use  or  promotion  of  the 
device  for  any  other  indication, 
including  extracorporeal  membrane 
oxygenation  for  periods  greater  than  6 
hours,  for  ventricular  support  to  assist 
in  weaning  a  p  '  < :  t  from  CPB,  and  to 
provide  circulotary  assist  for  heart 
transplant  candidates  until  a  donor 
heart  is  found  (bridge  to  transplant),  to 
be  investigational.  Consequently,  any 
nonroller-type  CPB  blood  pump  labeled, 
promoted,  or  otherwise  intended  to  be 
used  for  any  purpose  other  than  for 
short  term  use  to  pump  blood  through 
a  CPB  circuit  during  surgery,  is  not 
subject  to  this  proposal,  but  rather  it 
already  required  to  have  in  effect  an 
approved  PMA  or  IDE. 

D.  Proposed  Finding  VVnh  Respect  to 
Risks  and  Benefits 

A«  required  by  section  515(b)  of  the 
aa,  PDA  IS  publishing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
nonroller-type  CPB  blood  pump  to  have 
an  approved  PMA  or  a  declared 
completed  PDP  and  (2)  the  benefits  to 
the  public  from  the  use  of  the  device. 

E.  Risk  Factors 

1.  Alteration  in  blood  composition 

It  ia  essential  that  the  flow 
characteristics,  materials,  surface  finish, 
and  cleanliness  of  the  device  do  not 
promote  blood  compon«)t  trauma. 
Resulting  complications  associated  with 
these  features  could  include  bleeding, 
hemolysis,  thrombus  formation,  and 
complement  activation.  Improper 
mechanical  design  of  the  device  can 
also  result  in  such  compHcations  (Refs. 

1,  2.  4  through  8.  26.  and  27). 

2.  Inadequate  tissue  perfusion 

If  the  design  of  the  pump  is  improper, 
or  the  pump  is  unable  to  pump  blood 
adequately  throuu^  » (~PB  circuit. 
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inadequate  organ  perfusion  can  resul* 
The  literature  identified  aAsociate<i 
adverse  effects  such  as  uUra-ab<lom;nA: 
complications,  and  liver  and  ceryr.ni, 
dvsfunction  (Refs.  9  through  17,  20,  22. 
23.  and  27). 

3.  Embolism  1 

Improper  design  of  the  device  may 
cause  the  generation  of  gaseous, 
particulate,  or  Lhrombclic  embolisms. 
which  may  be  debilitating  or  fatal  (Rrfs. 
26  and  28). 

4.  Retrograde  perfusion 

When  the  pump  stops,  dut  to 
electrical  or  pump  failure,  retrograde 
flow  can  result,  pulling  pir  into  the  aorta 
through  holes  from  needles  or  around 
the  pursestnng  sutures  [Ref.  25). 

5.  Duration  of  use 

Frequency  and  severity  of  adverse 
effects  may  be  related  to  duration  of  use 
(Refs  9,  li,  14,  20,  and  22). 

F.  Benefits  of  the  Device 

Investigators  who  have  studied  the 
effectiveness  of  using  nonroller-type 
cardiopulmonar\'  blood  pumps  during 
CPB  have  repo.'ted  vaning  results.  The 
majorty  of  the  lite'a'uie  published  in 
the  English  language  regarding  use  of 
this  device  for  CPB  is  an  assortment  of 
anecdotal  commentary,  uncontrolled 
studies,  and  technical  reviews  focusing 
on  only  a  few  variables  associated  with 
CPB 

Most  of  the  saentific  studies 
revnewed  by  FDA  contained  insufficient 
information  regarding  their  protocol  and 
design  Most  of  the  studies  failed  to 
satisfy  one  or  more  of  the  minimum 
design  requirements  undar  S  860.7  for  a 
valid  scientific  study  These 
requirem-ents  include  adequate  controls, 
randomization,  followup  data,  and 
reliable  evaluation  critHria.  After  an 
extensive  literature  search,  FDA 
identified  only  one  study  in  which  some 
type  of  prospective,  randomized. 
controlled  design  was  employed  that 
would  be  appropriate  to  evaluate  the 
safety,  efficacy,  and  clinical  utility  of  a 
nonroller-tvpe  CPB  pump 

This  study  (Ref.  Ij  was  designed  to 
evaluate  many  of  the  variablf^ 
associated  with  CPB  that  inntifrr  > 
outcome  In  that  study,  lakob  et  al.  iRef. 
1)  conducted  a  prospective, 
randomized,  clinical  trial  with  50 
coronary  artery  bypass  graft  patients 
The  patients  were  randomly  as.si^'i«d  to 
one  of  two  groups,  each  with  an 
identical  CPB  arcuit  except  for  the 
pump  In  one  group  a  centnfugal  pump 
was  used  in  the  CPB  bypass  circuit,  and 
in  the  other  group  a  roller  pump  was 
used  in  the  CPB  circuit.  The  study, 


however,  did  not  evaluate  the  effects  of 
the  nonroliar-type  CPB  pump  on  the 
function  of  all  vital  organs.  Rather,  the 
study  focused  on  the  evaluation  of 
blood  components  and  time  on  bypass. 

The  remainder  of  the  studies 
consisted  of  isolated  case  reports  (Refs. 
8  through  10,  15,  and  17),  studies  in 
which  only  one  type  of  CPB  pump  was 
used  (Refs'  4.  7,  12.  15,  16,  22,  and  23), 
studies  in  which  the  type  of  CPB  pump 
wds  not  identified  (Refs.  2,  5,  6.  8 
throuKh  11,13   14,  and  18  through  21). 
and  studies  in  which  the  number  of 
variables  that  were  studied  was  limited 
fRr'f  2  and  4  through  23). 

FDA  has  concluded  from  a  review  of 
the  scientific  literature  that  the  safety. 
effectiveness,  and  clinical  utility  of 
nonroUer-tv^pe  CPB  pumps  for  pumping 
blood  through  a  CPB  cinruit  during 
bypass  surgery  have  not  been 
ustabiished  by  valid  saentific  evidence 
as  defined  in  §860.7. 

G  Need  for  Information  for  Risk^Benefit 
Assessment  of  the  Device 

FDA  classified  the  n  on  roller-type  CPB 
blood  pump  into  class  III  because  it 
determined  that  insufficient  information 
existad  to  determine  that  general 
controls  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device  or  to  establish  a 
performancfl  standard  to  provide  such 
assurance  FDA  has  determined  that  the 
special  controls  that  may  now  be 
applied  to  class  □  devices  under  the 
Safe  Medii  al  Devices  Act  of  1990  also 
would  not  provide  such  assurance.  FDA 
has  weighed  the  probable  risks  and 
benefits  to  the  public  health  from  the 
use  of  the  device  and  believes  that  the 
literature  reports  and  other  information 
discussed  above  present  evidence  of 
significant  risks  associated  with  use  of 
the  device  These  nsks  must  be 
addressed  bv  the  manufacturers  of 
nonroller-type  Q'B  blood  pumps.  FDA 
beUeves  that  the  nonroller-tj'pe  CPB 
blood  pumps  should  undergo  premarket 
approval  to  establish  effectiveness  and 
to  determine  whether  the  benefits  to  the 
patient  are  sufficient  to  outweigh  any 
risk. 

II.  PMA  Requirements 

A  FMA  for  this  device  must  Include 
the  information  required  by  section 
515(c)(1)  of  the  act  Such  a  PMA  should 
also  include  a  detailed  discussion  of  the 
risks  identified  above,  as  well  as  a 
discussion  of  the  effectiveness  of  the 
device  for  which  premarket  approval  is 
sought.  In  addition  a  ?\L\  must 
include  all  data  and  information  on:  (1) 
.\ny  nsks  known  or  that  should  be 
rea.sonably  known  to  the  applicant  that 
have  not  been  Identified  in  this 


document,  (2)  the  effectiveness  of  the 
specific  nonroller-type  CPB  blood  pump 
that  is  the  subject  of  the  application. 
and  (3)  full  reports  of  all  preclinical  and 
clinical  information  from  investigations 
on  the  safety  and  effectiveness  of  the 
device  for  which  premarket  approval  is 
sought. 

A  PMA  should  include  valid 
scientific  evidence  obtained  from  well- 
controlled  clinical  studies,  with  detailed 
data,  in  order  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  nonroller-type  CPB  blood  pump 
for  its  intended  use.  In  addition  to  the 
basic  requirements  described  in  21  CFR 
814.20  {b)(f>)(ii]  for  a  PMA,  it  is 
recom.mended  that  such  studies  employ 
a  protocol  that  meets  the  fo'l'^v  u.g 
criteria: 

A  General  Protocol  Pequiiements 

The  nonroller-type  cardiopuimonary 
blood  pump  mu.st  be  evaluated  in  a 
prospective,  randomized,  controlled 
clinical  trial  that  uses  a  roller  pump  as 
the  control.  The  study  must  attempt  to 
answer  all  of  the  general  and  specific 
questions  about  the  safety,  effectiveness, 
and  clinical  utility  of  the  device. 
including  the  iisk  to  benefit  ratio, 
during  coronary  artery  bypass  graft 
si;-T.;'?.~v  These  questions  should  relate 
to  the  pa'hophvsiologic  effects  which 
Lhfc  dt'vice  produces  as  well  as  the 
primary  and  secondary  variables 
analyzed  to  evaluate  safety  and 
effectiveness  Study  endpointe  and 
study  success  must  be  defined. 
Examples  of  questions  to  be  answered 
include:  What  morbidity  and  mortahty 
is  associaled  with  the  subiect  device  in 
the  pa*;'!nt  population  and  how  does 
this  compare  to  the  control?  How  docs 
the  device  affect  the  circulatory  system 
and  or(,an  function?  Does  its 
performance  meet  expectations  for 
hom.eosta.sis  daring  the  time  that  cardiac 
function  was  excluded?  Appropriate 
rationale,  supported  by  background 
literature  on  previous  uses  of  the  device 
and  proposed  mechanisms  for  its  effect, 
should  be  presented  as  justification  for 
the  questions  to  be  answered,  and  the 
dafiniti.jns  of  study  endpoints  and 
success  Clear  study  hypotheses  should 
be  formulated  based  on  this 
information.  The  use  of  a  steering 
committee  to  develop  the  study  protocol 
is  encouraged,  Members  of  the 
committee  should  include  investigators, 
engineers,  statisticians,  and  members  of 
other  pertinent  health  and  scientific 
disciplines, 

B  Study  Size 

A  minimum  of  three  institutions 
should  participate  in  the  study.  The 
number  of  patients  studied  should  relate 
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to  statistical  considerations  in  the  study 

hypotheses,  such  as  the  anticipated 
difference  in  morbidity  and  mortalitv 
between  tiie  sub)ec1  device  and  the 
control  in  the  population  at  risk  (i.e  . 
coronary  a.rtery  bypass  or  vaive 
.'t^placament  patients)  and  the  expecied 
level  of  adverse  effects.  The  components 
of  tlie  treatment  and  the  control  grc/tip 
bypass  circuits  should  be  exactiy  the 
same,  identified  by  b.-and  name,  siam, 
etc.,  with  the  only  difiorence  being  thp 
pamp.  It  is  anticipated  that  •  study  in 
which  a.'i  three  institutions  use  the 
exact  same  CPB  circuit  components  an  i 
follow  the  identical  protocol  will  be 
able  to  demonstrate  statistically  and 
clinically  significant  diffarenctts  in  the 
results  w:lh  fewer  patients  than  a  sfu:jv 
in  which  each  institution  uses  a 
different  circuit  (varied  configurations 
and  brand  names)  and  different 
procedures. 

C  Paii^ni  Incliisir.n  and  Exclusion 
Catena 

Patient  demographics  and  pertineist 
coronar>  artery  bypass  graft  vanables 
should  be  addressed.  All  variables  that 
could  confound  the  study  results  should 
he  evaluated  for  inclusion  or  exclusion 
Each  critenon  should  be  clearly  defined 
to  assure  uniform  application  among 
institutions  and  investigators 

D  Randnmizatior. 

After  a  determination  is  made  that  a 
patient  meets  the  study  inclusion  and 
exclusion  criteria.  tJie  patient  should  be 
randomly  assigned  to  either  the 
nonroller-type  pump  (study  pump)  or 
the  rollyr-type  pump  {control  pump) 
Assignment  should  be  made  by  a  central 
monitor  who  is  not  involved  in  patient 
managem.ent  or  data  retrieval. 

E  Phases  of  the  Study 

The  study  should  consist  of  four 
pha.'ies  Enrollment,  baseline,  treatmen', 
and  followup.  The  protocol  should 
discuss  exactly  what  will  happen  during 
each  phase  (eg.  assignment  to  study 
and  control  groups,  data  to  be  coUecte^d 
number  of  measurements,  length  of 
followup,  etc  ).  and  an  algonthm(s) 
should  be  developed  to  guide  study 
participants.  Followup  should  extend 
for  no  loss  than  30  days  after  CPB 

F  Data  Collection 

There  should  be  continuity  between 
the  questions  to  be  answered  in  the 
study  and  the  data  to  be  collected  For 
example,  the  specific  data  points 
collected  to  demonstrate  sua  ess  (eg  . 
the  effect  of  the  de\'ice  on  the  lungs  and 
on  the  blood,  etc.)  should  be  specified, 
including  the  schedule  for  collection  If 
e  specific  test  or  evaluation  is  required 


(eg,  neurologic  asse.ssmen')  the  specnfir 
test  to  be  used  must  be  identified  ir.  tne 
protocol  and  the  test  measi.imn-i'^  ,-. 
sho'lJid  be  objective  (n  aiioi*  f- t  !:;'■>■ 
powerful  statistical  analysis  of  the 
results  Prntorcls  m.-i'^'  he  dt^vf^lo^np.]  »o 
assure  such  o!^'eci;vt*\    Ai,:v*>.-se  r,:'!e-  *s 
must  'oe  defined  tc  ai.uw  -...r  n.^'  riTj 
interprt!talior:    The  \:t\t.a\  -ist-o  !.>r 
rprordiHg  the  iniormanfj';  shs-uid  if 
provided  m  the  protocol.  Consideration 
sriould  be  giver,  to  the  need  for  multiple 
measurements  in  each  phase  of  the 
study  to  decrease  the  role  of  chance. 

G.  Statistical  Analysis  Plan 

There  should  also  be  continuity 
between  the  questions  to  be  answered  in 
the  study  and  the  statistical  analysis 
plan.  Tbu>  objective  is  to  demonstrate 
statistical  significance  of  the  study 
hypotheses  and  other  pertinent  study 
variables.  Statistical  significance  should 
be  obtained  at  the  level  of  a  two  tailed 
alpha  of  0.05  and  a  minimum  beta  of 
0  20  for  each  variable  at  each  site. 
Nonparametric  tests  are  frequently 
required  when  analyzing  data  because 
the  basil,  assumptions  for  parametric 
tests  can  rarely  be  met.  If  the 
assumptions  for  a  parametric  test  are 
fully  met  bv  ti-.e  study  such  a  test  could 
be  u.sed  Data  analysis,  however,  may 
mvolve  more  than  the  decision  to  use 
either  parametric  or  nonparametric 
test.';.  If  [he  prognostic  variables  R'" 
ratiyoncal,  then  categoncai  Oata 
analysis  and  possibly  even  the 
genera !i  red  linear  model  may  be  useful 
for  statistical  analysis. 

//.  Clinical  Analysis 

Study  results  should  be  evaluated 
from  a  clinical  perspective.  Rationale 
supported  by  data  should  be  used  as 
required  to  strengthen  conclusions. 


/  Monitoring 

Rigorous  monitoring  is  required  to 

a.ssure  that  study  procedures  are 
followed  and  that  data  are  collected  in 
acr  ordance  with  the  study  protocol 
Forcefi.il  monitors,  who  have 
appropriate  credentials  and  who  are  not 
aligned  with  patinnt  raanagoment  or 
ctherAise  biased,  contribute 
prominently  to  a  successful  study. 

Applicants  should  submit  any  PMA 
m  ercordance  with  FDA's  "Pn?market 
Approval  (PM.\)  Manual     This 
guideline  is  available  upor;  request  from 
VD.K.  Center  for  I>vices  and 
Radiological  Health.  Division  of  Small 
Manufaciurers  Assistance  (HF2i-220). 
.5 f>00  Fishers  !.. an (i  Rockvi'lp  Mflr\land 
20857. 


Ill   RfHjuest  for  Comments  With  Data 

FDA  .5  pr.vidiug  a  V..  ai>  p^ir.^d  ior 
interested  persons  to  submit  to  the 
Dorkp's  Management  Branch  (address 
ar   V(    wntten  comments  regarding  thif 
proposal  and  its  findings.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy. 

TV  Opporfunifv  To  Rw^s'p*)  b  O^f^ee  ir 
Cla.wiiitalion 

Before  requiring  the  filing  of  a  PMA 
or  a  notice  of  completion  of  a  PDP  for 
a  device.  FDA  is  required  by  section 
515(b)(2)(A){i)  through  (b)(2)(A)(iv)  of 
the  act  and  21  CFR  860.132  to  provide 
an  opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  its  classification.  Any 
proceeding  to  reclassify  the  device  will 
be  under  the  authority  of  section  513(e) 
of  the  act, 

A  request  for  a  change  in  the 
classification  of  the  nonroller-type  CPB 
blood  pump  is  to  be  in  the  form  of  a 
reclassification  petition  containing  the 
information  required  by  21  CFR 
860.123.  including  new  information 
relevant  to  the  classification  of  the 
device,  and  shall,  under  section 
515(b)(2)(B)  of  the  act.  be  submitted  by 
July  21.  1993. 

The  agency  advises  that,  to  ensure 
timely  fiHng  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  21  CFR  860.123fb)(l).  If  a  timely 
request  for  a  change  in  the  classification 
of  the  nonroller-type  CPB  blood  pump 
is  submitted,  the  agency  will,  by 
September  7, 1993,  after  consultation 
with  the  appropriate  FDA  advisory 
committee  and  by  an  order  published  in 
the  Federal  Register,  either  deny  the 
request  or  give  notice  of  its  intent  to 
initiate  a  change  in  the  classification  of 
the  device  in  accordance  with  section 
513(e)  of  the  act  and  21  CFR  860.130  of 
the  rwvula'inns, 

V,  Reierences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m  ,  Monday 
through  Friday. 

1.  Jaiob,  H.  G.  e<  al..  "Routine 
Extracorporeal  Circulation  With  a  Centrifugal 
or  Roller  Pump."  ASAIO  transactions; 
37iM487-M489.  1991. 

2.  Prasad,  K  et  al..  "Increased  Oxygen  Free 
Radical  Activity  in  Patients  on 
Cardiopulmonary  B>'pas$  Undergoing 
Aortocoronary  Bypass  Surgery,"  American 
Heart  Joumal,  123(l);37-45.  January  1992. 
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3.  Westaby  S  ,  "Complemenf  »nd 
Damaging  Eiffects  of  Cardiopulmonary 
Bypass,  '  Thorax.  38(5)  321-325.  May  19S3 

4.  Chenoweth.  D  E.  et  al  .  "Compleraer.t 
Activation  Dunng  Cardiopulmonary  Bypaw. 
Evidence  of  Generation  of  C3a  and  C5a 
Anaphyletoxins,"  !^ew  England  journal  of 
Medicine.  304(9)  497-503.  February  26.  1981 

5.  Hamerschmidt,  D  E.  et  al  . 
"Complement  Activation  and  Neutrop«nia 
Occurring  Dunng  Cardiopulmonary  Bypass, 
journal  of  Thoracic  Cardsovascular  Sur^en. 
81  370-377. 1981 

6  Lum,  G  et  al  ,  "Hvpomagneaemia  and 
Low  Alkaline  Phosphatase  Activity  m 
Patients'  Seram  After  Cardiac  Surgery," 
Oinical  Chemistry.  !35)4.  pp.  6M-667,  1989, 

7  Chenoweth,  D  E..  "Complement 
Activation  Dunp.g  Cardiopulmonary  Bvp«ss," 
in  "Pathop.i^vsioiogy  and  Techniques  of 
Cardiopulmonary  Bypass,"  edited  by  !   K 
Utlev.  Williams  and  Wiikini,  Baltimore  Stil 
pp,  49-60   1=183 

8,  Wollt,  L  A  et  a!  .  "Changes  ;n 
An'ithrombm,  Antiiasmm.  and  Plasminogen 
Dur.ngand  After  Cardiopulmnnary  Bypass." 
American  San^eon.  51 16,  309-313,  )une 
1985 

9,  Leitman.  1  M,  et  al  .  "'ntra-abdominal 
Complications  of  Cardiopulmonary  Bypass 
Operations."  Surgery  Gynecology  Obstetrics, 
165(31  251-4,  September  1987 

10,  Long,  W  B.  "Abdominal 
Complications  of  Cardiopulmonary  B\'pass. " 
;n  "Pathophysiology  and  T9c:hniqjes  -.f 
Cardiopulmonary  B>'pass,  '  »d,'ed  by  j.  R. 
Utlely,  Williams  and  W.liiP.s,  Baltimore,  MD. 
pp   164-174,  1983 

11  Collins,  1.  D,  et  al  ,  "Incidence  and 
Prognostic  Importance  of  laundice  After 
Cardiopulmonary  Bvpass  Surgen.-."  Lancet, 
l,'8334l  ni9-ll'22,'May  21,  1983 

12  Kreutier.  0  L  et  al    "Oiaracterization 
of  the  Anapbviafoxin  Inactivator  and 
Chemotactic  Factor  Inactivator  Activu.es 
During  Cardiopulmonary  Bvpass."  journal  of 
Exfmnmentai  Patholagy',  i:  31,183-187, 
Summer  1984 

13,  Venditti.  I  et  a!      ,Metabolic  Activity 
of  the  Lung  During  Cardiopulmonary 
Bvpass."  journal  of  Medicine.  17(2);65-85, 
1986 

14,  Reed,  G   L,  st  al,,  "Stroke  Following 
Coronary-Arterv  Bvpass  Surgerv,  '  New 
England  journal  of  Medicine.  319(19]:124fr- 
1250,  November  10,  1988 

15,  Soma,  Y  et  al,.  "Oinical  Results  .if 
Cardiopulmonary  By-pass  With  S«lB<:t.v»» 
Cerebral  Perfusion  for  Aneurysm  of  'he 
Ascending  Aorta  and  the  Aortic  A,iT:h, " 
Annals  of  Thoracic  Surgery.  3 2M  1  63-67.  July 
1981. 

16,  Govier,  A  V  et  al  ,  "Factors  and  Their 
Influence  on  Regional  Carebrai  BifX)d  F.ow 
D"jnng  Nonpulsatile  Cardiopulmonary 
Bypass."  Annals  of  Thoracic  Surgery. 
38(6)  592-600.  December  1984 

17,  Hall.  L  T  .  "Recovery  From  Coma  That 
Results  as  a  Complication  of  Cardiac  Arrest 
Followed  by  Cardiopulmonary  By-pass, 
Heart  and  Lung.  18i6i559-64,  November 
1989 

18,  Rogers.  A  T  et  al  ,  "Cerebrovascular 
and  Cerebral  Metabolic  Effects  of  Alterations 
m  Perfusion  Flow  Rate  Dunng  Hypothermic 
Cardiopulmonary  Bv-pass  in  Man."  journal  of 


Thoracic  Cardiovascular  Surgery. 
103(2)  363-368,  February  1992, 

19  Sadler,  P  D  .  "Incidence,  Degree,  and 

D\iration  of  Postcardiotomy  Delirium."  Heart 
end  Lung.  10  1084,  1981 

20  QuinlessP  W  et  al  ,  "The  Effect  of 
.Selected  Prwiperative.  Intraoperative,  and 
Postoperative  Vanables  on  the  Development 
of  Postcardiotomy  Psychosis  in  Patients 

L  ndergomg  Open  Heart  Surgery."  Heart  and 
Lung.  14  334,  1985 

21  Gre«lev,  W  1  et  al  .  "Effects  of 
Cardiopulmonary  Bvpass  on  f>rebra]  Blood 
Flow  in  Neonates.  Infants,  and  CJiiidren," 
CirvulaUon.  80(3  Pt  1):I209-215,  September 
1989, 

22,  Carella.  P.  et  al..  'Cersbral 
Complications  of  Coronary  Bypass  Surgery.  .\ 
Prospective  Study,"  Ana  S'tturological 
Scandinoiica.  1988,  158-163,  February  1977 

23   Alston.  R  P  et  al  ,  "Changes  m 
Hemodynamic  Variables  Dunng 
i-lyp<)fhermit  Cardiopulmonary  Bvpass," 
Journal  of  Thnmcic  Cardiovascular  Surgery. 
10O(l);134-44.)uiy  1990. 

24.  Mandl. ).  P.  et  al.,  "C/^mpanson  of 
Emboli  Production  Between  a  Constrained 
Force  Vortex  F*ump  and  a  Rollar  Pump." 
A mSECT  Proceedings,  27-31,  1977 

25  Kolff.  I  et  al    "Beware  Centrifugal 
Pumps  Not  a  Oie-VVav  Stnwt,  But  a 
Potentially  Dannemus  ,Siphon,"  A,nna/s  of 
Thoracic  Surgery  50(3!  512,  September  1990, 

26  Furst.  E  ,    Kxtracorporwal  Blood 
limping  During  Heart-Lung  Bvpass," 
journal  of  CAirdiovascuiar  Sursmg,  3(3). 71- 
76,  May  1989 

27,  Weiland.  A.  P.  et  a!  ,    Physiologic 
Prindplet  and  Qinical  Sequelae  of 
Cardiopulmonary  Bvpass,    He<irt  and  Lung. 
15(l):34-39.  lanuary  1986 

28.  FDA  MDR  database. 

VT  Environmental  Impact 

The  asenfv  ha.s  deturmmed  under  21 
Cf'R  25  24ia](8)  tiiat  this  action  is  of  a 
typ«  that  does  not  individually  or 
cumulatively  have  a  significant  effe<.i  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
noran  environmont,al  imparl  statement 
is  required. 

VII.  Economic  Impact 

FDA  has  examined  the  economic 
consequences  of  this  proposed  rule  in 
accordance  with  the  cnlena  in  section 
1(b)  of  Executive  Order  12291  and  finds 
that  this  proposal  would  not  be  a  major 
Rile  as  sp<M:ified  in  the  Oder,  The 
ai^ency  believes  that  only  a  small 
number  of  firms  will  be  affected  by  this 
proposed  rule,  and  the  agency  certifies 
under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-3.54)  that  the  proposed  rule 
will  not  have  a  significant  economic 
iinpat:1  on  a  substantial  number  of  small 
entities  An  assessment  of  the  economic 
impact  of  any  final  njle  based  on  this 
proposal  has  been  placed  on  file  in  the 
Do<:Jtets  Management  BranrJi  (address 
above)  and  may  be  seen  by  interested 


persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VIII.  Comniflnts 

Interested  persons  may,  on  or  before 
September  7. 1993.  submit  to  the 
Dockets  Management  Branch  {address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Interested  persons  may,  on  or  before 
July  15.  1993.  submit  to  the  Dockets 
Management  Branch  a  wmtten  request  to 
change  the  classification  of  the 
nonroller-type  CPB  blood  pump.  Two 
copies  of  any  request  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  or  requests 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  and  requests  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  SubjecU  in  21  CFR  Part  870 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  It  is  proposed  that 
21  CFR  part  870  be  amended  as  follows: 

PART  870— CARDIOVASCULAR 
DEVICES 

1,  The  authority  citation  for  21  CFR 
part  870  is  revised  to  read  as  follows: 

Authority:  Sees.  501.  510,  513,  515,  520, 
522,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  351.  360.  360c,  360e, 
3601.3601.  371). 

2.  Section  870.4360  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1870.4360    Nonrolbr-typ* 
cardiopulmonary  bypaaa  blood  pump. 

•         •         •         •         • 

(c)  Date  prvmarket  approval 
application  (PMA)  or  notice  of 
completion  of  product  development 
protocol  (PDPj  is  required.  A  FMA  or  a 
notice  of  completion  of  a  PDF  is 
required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before  (insert 
date  to  be  90  days  after  the  effective  date 
of  a  final  rule  based  on  this  proposed 
rule),  for  any  nonroller-type 
cardiopulmonary  bypass  blood  pump 
that  was  in  commercial  distribution 
before  May  28. 1976,  or  that  has  on  or 
before  (insert  date  90  days  after  the 
effective  date  of  a  final  rule  based  on 
this  proposed  rule),  been  found  to  be 
substantially  equivalent  to  the 
nonroller-type  cardiopulmonary  bypass 
blood  pump  that  was  in  commercial 
distribution  before  May  28. 1976.  Any 


Federal  Regiatar  /  Vol.  58,  No.  127  /  Tuesday. 


fulv  6,    !993  /  Pro|::Kj**»d  Rui«g 


36295 


other  nonrolier-type  cardiopuimonary 
bypass  blcx)d  pump  shall  b«v«  aa 
approvad  PMA  or  aedared  cx)mpleted 
PDP  in  effect  befor«  beir.g  placed  in 
cam.-ner.":Jal  diitnbu'..on. 

liitec   Mav  6.  19^3 

Deputy  CommiMtiormr  ''or  P'lJir- 

iFR  Dot:   &3~158-'0  Fi.ad  7-/-^3.  8.45  auij 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

Pock»t  Mo.  27342;  Anvtt.  71-20] 

Airspace  Designations;  incorporation 
By  Reference 

AGENCY:  Federal  Aviation 

Administration  (FAA'I,  DOT, 

ACTION:  Final  rule^ 

SUMMARY:  This  action  amends  the 
Federal  Aviation  Rei,7^ilations  relating  to 
airspace  designations  to  reflect  the 
approval  by  the  Direfrtcr  of  the  Faderal 
Register  of  the  incorporation  by 
reference  of  FAA  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points.  This  action  also  explains  how 
the  FA.\  vmU  amend  the  listings  of  Class 
A,  Clafs  B.  Class  C.  Class  D,  and  Class 
E  airspace  areas  ar.d  reporting  points 
incorporatec:  by  reference 
EFFECTIVE  DATE:  These  regtilations  are 
effective  September  16,  1993.  The 
incorporation  by  reference  of  FAA 
Order  7400  9A  is  approved  by  xlia 
Director  of  the  Federal  Register  as  of 
September  16.  199,3,  through  September 
15,  1994. 

FOfl  FURTHEB  INFORMATION  CONTACT: 
Mary  Ann  Webb.  .Airspace  and 
Obstruction  Evalaation  Branch,  iATP- 
240),  Airspace  Rules  and  Aeronautical 
Information  Division,  Federal  ,-\v;aii  -:■. 
Administration,  aoc  Lndependenre 
Avenue.  SVV  ,  Wasr.ington,  DC  20591. 
telephone  (202)  267-9232 

SUPPLEMENTARY  INFORMATKX: 

Background 

F.\.^  Order  7400  7A.  Compilation  of 
RegulaUons,  dated  November  2.  1992, 
and  effective  November  27.  1992,  listed 
tne  airspace  descriptions  for  all  jet 
routes,  area  high  routes,  Federal 
airways,  control  areas,  contrcl  area 
extensions,  area  low  routes,  control 
zones,  transition  areas,  terrninal  control 
areas,  airport  radar  service  areas, 
positive  conL'Oi  art>as.  and  reporting 
points.  FAA  Order  7400, 9,  Airspace 
Reclassification,  dated  November  1, 
1991.  and  effective  Septerr.ber  16,  1993, 
l.sted  Class  A,  Class  fl,  Class  C.  Class  D, 
and  Class  E  airspace  areas  Due  to  the 
large  number  and  frequan!  revision  of 
thiese  descriptions,  the  F,AA  requested 
approval  from  the  Office  of  the  Federal 
Register  to  incorporate  the  material  by 
reference  in  Federal  Aviation 
Regulations  (FAR)  §71  1  (14  CFR  HI). 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
in  §71,1  of  FA-\  Order  7400. 7A  as  of 


November  27.  1992,  through  September 
15,  199  3,  and  Order  7400,9  effective  as 
of  SepfHmber  16,  1993,  through 
September  15,  1994  During  the 
incorporation  by  reference  period,  the 
F.AA  proc;8ssed  all  proposed  changes  of 
the  airspace  listings  in  F.\A  Order 
7400  7A  and  Order  7400.9  in  full  text  as 
proposed  rule  documents  in  the  Federal 
Register  Likewise,  all  amendments  of 
these  listings  were  published  in  full  text 
a.s  final  riles  m  the  Federal  Register. 
This  rule  reflects  the  periodic 
integration  of  these  final  rule 
amendments  into  a  revised  edition  of 
both  orders  7400  7 A  and  7400.9  into  a 
new  order,  Airspace  Designations  and 
Reporting  Points.  FAA  Order  7400. 9A. 
The  Director  of  the  Federal  Register  has 
approved  the  incorporation  by  reference 
of  FAA  Order  7400  9A  in  §71.1  as  of 
September  16. 1993,  through  September 
15, 1994.  This  rule  also  explains  how 
the  FAA  will  amend  the  airspace 
designations  incorporated  by  reference 
in  part  71.  Sections  71.5,  71  31,  71,41, 
71.51,  71.61.  71.71.  71.79,  and  71  901 
are  also  changed  to  update  the 
incorporation  by  reference  of  FAA 
Order  7400.9A  in  place  of  FA.A  Order 
7400.9. 

The  Rule 

This  action  amends  part  71  of  the 
Federal  Aviation  Regulations  to  reflect 
the  approval  bv  the  Director  of  tii9 
redera!  Register  of  the  incorporation  by 
.■..,f.-.r«"rp  -,'.  f.\A  Order  7400. 9A 
bfiea-.a  itipttjmtjer  16,  1993,  through 
September  15, 1994.  During  the 
incorporation  by  reference  period,  the 
FAA  will  continue  to  process  all 
proposed  changes  of  the  airspace 
listings  in  FAA  Order  7400. 9 A  in  full 
text  as  proposed  rule  docxmients  in  the 
Federal  Register.  Likewise,  all 
amendments  of  these  listings  wiii  be 
published  in  full  text  as  final  rules  in 
the  Federal  Register.  The  FAA  will 
periodically  integrate  all  final  rule 
amendments  into  a  revised  edition  of 
the  Order,  and  submit  the  revised 
edition  to  the  Director  of  the  Federal 
Register  for  approval  for  incorporation 
by  reference  in  §  71.1. 

The  FAA  has  determined  that  this 
action:  (1)  Is  not  a  "major  rule"  'under 
Executive  Order  12291;  (21  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparntion  of  a 
regulatory  evaluation  as  the  anticipated 
impwct  is  so  minimal.  This  action 
neither  places  any  new  restrictions  or 
requirements  on  the  public,  nor  changes 
'he  dimensions  or  operating 
requirements  of  the  airspace  bstings 
incorporated  by  reference  in  part  71. 


Consequently,  notice  and  public 
procedure  under  5  U.S.C.  SSSfb)  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  ine 
Federal  Aviation  Administration 
amends  14  CFR  part  71,  effective 
September  16.  1993,  as  follows: 


PART  71-{ AMENDED] 

1 ,  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  VS  C.  app.  1348(aV  1354(a). 
1510;  E  O.  10854,  24  FR  9565,  3  CFR.  195*- 
1963  Comp.,  p.  389;  49  U.S.C.  \0(>i^y.  14  CFR 
11.69, 

2.  Section  71.1  is  revised  to  read  as 

follows: 

f71.1     Applicability. 

The  complete  listing  for  all  Class  A, 
Class  B,  Class  C.  Class  D,  and  Class  E 
airspace  areas  and  for  all  reporting 
points  can  be  found  in  FA-A,  Order 
7400. 9A,  Airspace  Designations  and 
Reporting  Points,  dated  June  17,  1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  the  Federal 
Register  in  accordance  with  5  H  S.C. 
552(a)  and  1  CFR  part  51,  The  approval 
to  incorporate  by  reference  FAA  Order 
7400. 9A  is  effective  September  16,  1993, 
through  September  15,  1394.  D'oring  the 
incorporation  by  reference  period, 
proposed  changes  to  the  listings  of  Qass 
A.  Class  B.  Class  C,  Class  D,  and  Class 
E  airspace  areas  and  to  reporting  points 
will  be  published  in  f-jil  text  as 
proposed  rale  documents  in  the  Federal 
Register,  Amendments  to  the  Ustings  of 
Class  A,  Class  B,  Class  C.  Class  D,  and 
Class  E  airspace  areas  and  to  reporting 
points  will  be  published  in  full  text  as 
final  rules  in  the  Federal  Register. 
Periodically,  the  final  rule  amendments 
w;ll  be  integrated  into  a  revised  edition 
of  the  order  and  submitted  to  the 
Director  of  the  Federal  Register  for 
approval  for  incorporation  by  reference 
in  this  section,  Copies  of  FAA  Order 
74GC,9A  may  be  obtained  from  the 
Document  Inspection  Facility,  APA- 
220,  Federal  Aviation  Administration, 
800  Independence  Avenue.  SVV,, 
Washington.  DC  20591.  (202)  267-3435 
Copies  of  FaA  Order  7400, 9A  may  be 
in.spected  in  Docket  No.  27342  at  the 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  AGC-200,  room 
915G,  800  Independence  Avenue,  SVV., 
Washington,  DC  weekdays  between  8:30 
a.m.  and  5  p.m.,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
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Street,  N\V..  suite  700,  Wash.r:,^-'un,  IX: 
This  SfKCtion  i,s  eff+ctive  Sr^'-'o'-nber  !'■- 
1  ^'^l,  rhroi!;,,h  Secif-rnr)^:  ]'-    • '-  ■■.,. 

3  '^.-  t    :   '  1  5  is  amended  by 
ran,  v  :;^  L^e  Aords  "R\A  Order 


7400.9"  and  inser; 


m  their  place,  the 
fX).9A." 


=i  -••'  ti  in  "!  3;  ,«.  amended  by 
removing  ;r.e  s^Gr::s  'F,*i,A  Order 

7400  9  ■  -id  :-s,:i,'^ 
words  ■  F.-\\  Or-lf 


r,  iiieir  place,  the 
'>0.9A." 


♦  71,41 


'  N/  •  ,;;  M  41  IS  amended  by 
re::iL'\-.ng  thp  w-i-is  "F.\A  Order 
7400.9"  ar:d  .r.>,*ir;  -  .;  m  their  place,  the 

"^       '  ~4:=0  9A." 


words  ";  .\.*  C: 


Riilc'.s  and  Rf^ul<!*ir,>n.s 


36299 


§7151     [Am«f>d«J] 

6  SscUg:;  -j  '^  1  ;^  amended  by 
fbinoving  Ujh  words    FAA  Order 
7400.9"  and  inserting,  in  their  place,  the 
words  "FAA  Order  7400.9A." 

7.  Section  71.61  is  amended  by 
removing  the  words  "FAA  Order 
7400.9"  and  inserting,  in  their  place,  the 
words  "FAA  Order  7400.9A." 

a.i'ar.^:^^    i  10).  (c).  (d),  (e),  and  (f) 
of  S  71     :  -  r  amended  by  removing  the 
words  "FAA  Order  7400,9"  and 
inserting,  in  ihoir  place,  the  words 
"FAA  Order  7400,9A"  in  each 
paragraph. 


j7« 


iAr>»nckKi] 


9.  Section  71.79  is  amended  by 
removing  the  words  "FAA  Order 
7400.9"  and  inserting,  in  their  place,  the 
words  "FAA  Order  7400.9A." 

§71.901        [.t->«r.,:;Hj,:i] 

10.  Paragraph  (a)  of  §  71.901  is 
amended  by  removing  the  words  "FAA 
Order  7400.9"  and  inserting,  in  their 
place,  the  words  "FAA  Order  7400.9A." 

Issued  In  Washington,  DC,  on  June  25. 

1QQ1 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 
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Apr,  1.  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1.  1993 

Apr,  1,  1992 


Apf,  1, 
Apr.  1. 
Apr.  1, 
Apr,  1, 
Apr.  1, 
Apr,  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr,  1. 
Apr.  1. 
Apr,  1, 
Apr,  1, 
Apr.  1, 
Apr.  1, 
*Apr,  1 
Apr.  1 


1993 
1992 
1993 
1992 
1992 
1992 
1992 
1992 
1993 
1992 
1993 
1993 
1992 
1993 
1992 
1993 
,  1990 
1992 
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■nt)« 


Stock  Numb«f 


Prica       R«vtaton  Data 


27  Ptrts: 

1-199  (869-017-00102-3} 

200-{nd  _ (869-0 19-00!  04-2) 

(869-0 1 7-00 1 04-0) 


28  

29Parta: 

0-99  (869-0 17-00!  05-6) 

10(W99  (869-013-00106-6) 

500-499 „ (869-0 17-00 '07-4) 

900-1899  (869-0 17-00 '06- 2) 

1900-1910  (§§190!  I  to 

1910.999)  (869-017-00109-1) 

1910  (§§1910.100010 

•od)  (869-017-001 10-4) 

1911-1925  (869-017-00111-2) 

1926  ..^ (869-0 1 7-00  M  2-1) 

1927-€n<J _ (869-0 17-00 113-?) 

30Ptrta: 

1-199  (869-017-00114-7) 

200-699  _ (869-017-00115-5) 

700-End  (869-01 7-00  r, 6-3) 

31  Parts: 

0-199  

200-€r»d  ...._ _ 


,(869-017-00117-1) 
(869-017-00118-0) 


32  Parts: 

1-39,  VoJ.  I 

1-39  VoJ.  II ~ 

1-39,  VOJ.  lU 

1-189    (869-017-00119-8) 

190-399  ..._ „ (869-0 17-00 120- 1) 

400-629 (869-017-00121-0) 

630-699 (869-017-00122-8) 

700-799 (869-017^123-^) 

800-€nd  (869-017-00124-4; 

33  Parts: 

1-124  (869-017-00125-2) 

125-199 _ (869-017-00126-1) 

200-€n<J  (869-017-00127-*) 

34  Parts: 

1-299  (869-017-00128-7) 

300-399 (86'W]17^3C12<^5) 

40O-€nd  » ~.~ (869-0 !  7-OC !  30^9) 


UMI 


35  (869-017-OC131-7)  . 

36  Parts: 

1-199    _..  (869-017-00132-5)  . 

200-{nd  (S69-^j  17-00 133-3)  . 

37  (869-0 17-00 1 34-1)  , 

3a  Parts: 

0-17      (869-01 7-OC!  36-^3} 

18-£n<J  (869-01 7-00 136-«) 

39  (369-017-00137^)  . 

40  Parts: 

1-51   (869-01 7-OC  138-4)  , 

52   (369-017-00139-2) 

53-60  „ (869-01 7-00  !40-«; 

61-80  „ (869-017-00141-4) 

81-85  (869-017-00142-2) 

86-99    „ (369^)  17-00!  43- ■; 

100-149  (869-017-00144-^) 

150-189 (869-017-00145-71 

190-259 „ „ (869-017-00146-5) 

260-299 (869-017-00147-3) 

300-399 (869-01 7-00148- n 

400-424 (869-01 7-00 149-C) 

425-699 (869-0 1 7-00 150- 3) 

700-789 (869-017-00)51-1) 

790-trKj   (869-017-00152-0) 

41  Chsptsrs: 

1,  1-1  to  1-10 - 

1,  1-1 1  to  Appef^dix,  2  (2  Besefvetf)   


n.oc 
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14,00 
.30  OC 
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25  X 

'5X 
'900 
18  00 
30  00 
IZX 

:<jx 

!4X 
20' X 
20  X 

18X 
21.x 

23.x 


27  X 
J9.00 
3200 

12.x 


15.00 
3200 

17X 

2.3  X 
28  X 

16  X 

31.00 

33  X 

y6  X 

>'X 

33  X 

34  X 
2 '  jQ 
'6X 
36X 
15X 
26  X 
24  X 
23  X 
25 'X 

13  X 
'3X 


■  702 
',^2 


.uti  1  ''W 

JutV  I.  '992 

July  !  1992 

jtj(v  1  19<?2 

jufy  1  !W2 


'  JutY  1 
Jufy  1 

kiti  1 


.'Si 

Jury  ' 

^J\jiy 
'"  jijiy 
■'.Ajfy 

JuJy 
Aity 

'  My 

jijty 
.jijiy 


!9e9 
1992 

1992 

'■997 

!992 

i9V2 

1984 

!<584 

1984 

1992 

1992 

1992 

1991 

i992 

1992 


jury  !  1992 
Ji^ry  !,  1992 
.Uy  1,  1992 

j'Lfy  !  '-992 
Jury  !  t992 
,;utv  !,  1992 

xiy  1.  1992 

JuJy  1,  1992 
Jyly  1.  1992 


X.U  ! 

S<?C'  ! 

.Ji,ry  • 

July  1 

.•\jty  1 

Jury  ; 

jury  1 

.k.ty  ! 

;v;ry  ! 

jury  1 

Jury  ' 

juty  ' 

,;uty  1 

JU'^y  I 

Jory  ' 

-uty  1 

Jury  1 

.;ury  1 

5  Jory  ! 
j'^ '  y 


'99' 2 
"?92 

'■  cy--n 

'992 

1992 

1992 

1992 
■992 
!992 
1992 
1992 
!992 
1992 
1992 
1992 
1992 
1992 
1992 
■99*2 

1984 
1954 


Tltla 
3-4., 


Stock  Number 


Prtca       Ravtalon  Data 


10-17 


u.oo 

6.00 

4.50 

130O 

950 


5  8,  Vol  I.  Ports  1-5  13  00 

18,  Vol,  II,  Ports  6-19 „ 13.00 

18,  Vol.  Ill  Ports  20-52 1300 

19-100          1300 

1-100 (869-017-00153-«) 9  50 

101     (869-017-00154-6)   2800 

102-200 „ (869-017-00155-4) 11  00 

201-€nd  (869-017-00156-2) 1100 

42  Parts: 

1-399  (869-017-00157-1)  23.00 

400^29 (869-017-00158-9) 23  00 

4iO-£r>d    (86M)  17-00)59-7) 3100 

43  Parts: 

1-999  (869-017-00160-1)       .  2200 

1000-3999  (86*-017-00161-9) 30  00 

4000-{nd (869-O17-00162-7) 13,00 


44 


(869-017-00163-5) 


45  Parts: 

1-199  (869-017-00164-3)  2000 

200^99  (869-0 17-00 165-1) 1400 

500-1199  (869-017-00166-0) 30  00 

5200-€nd (869-0 17-00 167-8) 20  00 

46  Parts: 

1-40    (869-017-00168-6)  17  00 

41HS9  (869-017-00169-4)  16,00 

70-89  (669-017-00170-8) 800 

90-139 (869-017-00171-6) 14  00 

140-155 (869-017-00172-4) 12  00 

156-165 ~ (869-017-00173-2) 14.00 

166-199   „ (869-017-00174-1)  17  00 

200-499  (869-017-00175-9)  22  00 

S00-€r^d    (869-0)7-00176-7)  14  00 


47  Parts: 

0-19  (869-017-00177-5) 


22  00 


20-39 (869-017-00178-3) 22  OO 


40-69  (869-017-00179-1) 

70-79  (869-017-00180-5) 

50-Er^d  (869-017-00181-3) 


12.00 
2100 
24,00 


46  Chapters: 

1  (Ports  1-51)  (869-017-00182-1) 34  00 

1  (Ports  52-99)  (869-017-00183-0)  22  00 

2  (Ports  201-251)  (869-017-00184-8)   1500 

2  (Ports  252-299) (869-017-00185-6) 12.00 

>-6  (869-017-00186-4) 22  00 

7-14  (869-017-00187-2) 30,00 

15-28  (869-017-00188-1) 26.00 

29-fnd  (869-017-00189-9)  16.00 

49  Parts: 

1-99  (869-017-00190-2) 22.00 

10(M77  (86W)17-00191-1) 27  00 

178-199  (869-017-00192-9)  19  00 

200-399  (869-017-00193-7) 27  00 

400-999  „ (869-017-00194-6) 31  00 

1X0-1199  (869-017-00195-3)  19  OO 

l2C0-€r^d (869-017-00196-1) 21.00 

50  Parts: 

1-199  (869-017-00197-0) 2300 

200-599 (869-017-00198-8) 20  00 

600-€nd  (869-017-00199-6) 2000 

CfU  tr>dex  and  findings 

Aids  (869-019-00053-4) 3600 

Complete  1993  CfB  sel ;. 775  00 

Mictofich*  CFR  Edition: 

Complete  set  (on^hme  moilingj  188  00 


'juiy 

^Juty 

'Ally 

'July 

'July 

'July 

'July 

'July 

'July 

July 

July 

'July 

Jury 


1  1984 
1,  1984 
1,  1984 
1,  1984 
1  1984 
1.  1984 
1,  1984 
1  1984 
1,  1984 
1,  1992 
1,  1992 
1,  1991 
1,  1992 


Oct  1,  19-92 
Oct  1,  1992 
Oct    1,  1992 

Oct,  1,  1992 
Oct.  1  1992 
Oc!.  1,  1992 


26  00        Oct   1.  1992 


Oct  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct  1,  1992 
Oct  1,  1992 
(Del  1 
Oct,  1, 
>Oct  1.  1991 
Oct.  1,  1992 
Oct.  1,  1992 
Oct   1    1992 


1992 

1992 


Oct.  1,  1992 
Oct  1  1992 
Oct  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 


Oct  1  1992 
Oct,  1,  1992 
Oct  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct,  1,  1992 
Oct  1,  1992 
Oct   1    1992 


Oct,  1,  1992 
Oct.  1.  1992 
Oct,  1 
Oct   1 


Oct 


1992 
1992 

1992 


Oct  1,  1992 

0:t.  1,  1992 

Oct  1.  1992 

Oct,  1,  1992 

Oct  1,  1992 


Jon,  1,  1993 
1993 

1990 


Tltla 

Corn0!e*e  ser  (o 
ComD*ete  set  (o 

SuDiC.'CJ'.or.  (TIC 

ind  rfi.3j-oi  z-op-e 


yttlon  Ott« 

uiy  1 

■i984 

uty  1 

,  1984 

Kly  1 

,  1584 

uiy  1 

,  1984 

uty  1 

1984 

uiy  > 

1984 

uiy  1 

.  1984 

uty  1 

1984 

uiy  1 

1984 

ury  ! 

1992 

uty  1 

1992 

uty  1 

Wl 

u^y  1 

,  1992 
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>'  X 
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1  *•  I 
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:;   c-j.,     -189  contoifw  o  note  only  (or  . 
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volumes  ;iiue<3  m  o«  July  I.  I9M,  conlOMung 


fee'::  ^.se  "  •  e  ; 

■  """e    .:y,  -- 

f  T's    ■-';   ,'^-  .,%-■' « 
,:-  t'^r's  ,.;;    -  -;r; , 

"-*•   j'v    1,   1985  edition  of  41   CFB  Chapters  1-100  coototns  o  note  only 
(a      -Kxe-j   1   to  M  ifKiuwe    foi  the  tjf  text  o(  pfoc\*emeot  teguiotwra 
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'   period  Apf. 
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S992 
1992 
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1992 
1992 


1992 
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1992 
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1992 
1992 
1992 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  volume*  coniaming  the  public  mei»ag«-« 
and  itaiementi,  new*  corfer^nces  and  oiher 
»*lecled  pap*'s  p*!ea»ed  by  the  Wh!"  Houte 

Volumet  for  she  following  years  are  available    other 
volumet  no!  lifted  are  out  of  pnn' 


George  Bush 


Ronald  Reagan 

1983 

(Book  1) 

__ .43100 

1983 

(Book  II) 

.$32  00 

1984 

(Book  1) 

%Xk  oc 

1984 

(Book  II). 

$3€  00 

1985 

{Book  t) 

$34  00 

1985 

(Book  II) 

$3C0O 

1986 

(Book  I) 

*17  00 

(Book  li) 

435  00 

198T 
(Bock  I) . 

J33  00 

1987 

(Book  II). — 

.t35« 

1988 
(Book  \\ 

S39  00 

1968-^ 
(Book  I!) .™. 

- J?«.0O 

1969 
(Book  I)  ..- 


(Book  n) 

I5>90 
(Book  f)  . 


.$38J» 


,M>O0 


$4100 


1990 

(Book  II} 141.aO 


(Hyok  I'i  .... 


...$41.00 


Published  by  the  Office  of  the  Federal  Register  National 
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I 
Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federai  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 


t     (!( 


'■*  "f  h-!rr„.!  R,.^ 


'  <i  !  1  r  ;  !  s 


The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  2ax 
microfiche  format  and  the  current 
year's  volumes  are  .mailed  to 
subscribers  as  issued. 


Mm  rofiche  Sui>s(  rijthon  Fnces: 

Federal  Ke*;ivt,.r 

O'le  yaa'   $35^  OC. 
Six  months   $ '  76  50 

Code  of  Federal  Rf'cuI.stHHis; 
.-  ^ .".  ^#  . ,  ^ ^    „ „  ff ^  „.  ,„, 
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ploav  M■^1,^  n,f  the  following  indicated  sutwcriptions; 


241  MtCROFiCHE  FDhMA' 


JA,  ^a    S363.00 

.  O-^  .«».    1223  00 


)!  !■  Ills  1  )r!ii  :'■  I  . !E  sn 


ifift   Iff*' 


■■y0r 
/*'  s  easy' 
Cnaca*  orclt>"  -  .     .  .»..,•■■.,,» ,. 
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.SumoMhr  tiTSJO 
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Pleast  Tspe  or  Print 


(Company  or  personal  nan»e) 


(Additional  add re<i>>  attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


3.  Please  ..  r.,-.:'.,   ;■:  ..'..,.,;  ,:,*  payment: 

U  Check  pa>able  to  the  Superintendent  of  Documenta. 
U  GPO  Deposit  Account         |    |    ||    |    |    |    l-Fl 
LJ  VISA  or  MasterCard  Account 

1    I     I     I     I 


(Credit  card  expiration  date) 


Thank  you  for  your  order'. 


i>a\!.irTie  p^ii>r»e  including  area  cixfe)  ' 

4.  Mall  To:  SupenntenJcm   if  Uxumeni.    G  ^  ,r-,rn. nt  Printing  Office.  Wa.shington.  D.C.  20402-9371 


(Signature) 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

"^^■ese  four  voiun-es  conta  n  a  compilat'o^  o^  the  "L  st  o^ 
CFR  Sections  Affected  (LSA)'  for  the  yea^s  1973  tnroi.cn 
1985  Reference  to  these  tables  \\  '^  enab'e  th^e  user  to 
fipo  the  prec'se  te/*  o^  CFR  provisions  vvhich  svere  in 
tcce  and  e^ect  en  any  gi^v-en  date  during  the  penod 
covered 

Votun-e  i  (Titles  1  tnrj  16) $2700 

S*ock  Nun-ber  069-000-00029-1 

Volume  n  (Tives  V  th-u  27)    ,        ,      .       $2500 
Stock  Nurrioer  069-000-00030-4 

Volume  ;:1  (Titles  28  thru  41) $2800 

StocK  Number  069-000-00031-2 

Voiume  IV  (Titles  42  thru  50) $2500 

Stock  Num;ber  069-000-00032-1 
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Pnces  include  regular  doniey.,c  postage  and  handling  in<l  are  gtxxJ  through   L2'92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-1^3-3238  to  vpnfv  pr  ,.cs   Ir.temational  customer?  please  add  25 '5f. 


Oty. 
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Each             Pnce 

1     i  021 
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FREE    '    FREE 

i        _ J 
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Total  for 
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ir  print'! 
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Presidential  Documents 


Frf>clajiiatioD  6577  of  July  2,  1M3 

Agreement  on  Trade  Relations  Between   the   r'nited   Stales  of 
America  and  Romania 


'  •    Constitution  and 

^     duly  empowered 

'  ..lauves  of  Romania 

n  the  United  States 


By  the  President  of  the  United  Staffs*  of  ArnenVa 

A  Proclamation 

1.   By  the  authontv    vf&ted    i.   "k    h'    If^   .<    t 
the  laws  of  the  United  States  '  (  AmerK  a       ,i  •  •  ^ 
representatives,  ent^rf^d   ,•]'     r.»^c  r,d'      .<   w  •► 
to  conclude  an  agreemei.t   <•    "-.jp   r,  id"    is     t 
of  America  and  Romanid 

2   These  negotiations  were  conducted  in  accordance  with  the  requirements 
of  the  Trade  Act  of  1974.  Public  Law  93-618,  as  amended  (19  U.S  C  2101- 

2495)  (the  "Trade  Acf). 

3.  As  a  result  of  these  npgotiat;-)n<,  ar;  Agr-enu' 
Between  the  Government  of  the  Ignited  States  of  An;er: 
of  Romania  '  ("Agreement"),  including  exchanges  rf 
integral   part   of  the   Agreement,   the   foregciing   :r,    t 


ide  Relations 


;t'ttHrs  u' r, 


was  signed   on  Apni   3,   1992, 


)\ 


ui\ 


em  power p(j 


.iriterai  ccmmer- 


p^  * 


two  Governments  and  is  set  forh  as  an  annex  ic  t-ns  }:-■ 

4.  This  Agreement  conforms  to  the  requirements  relati: 

cial   agreements   set   forth   in   '■(H't.on   40'^:]-':    ■■(  --h   ""r ,,-,,    4,.^   (ig  rj  S  C. 
2435fb)|. 

5.  Article  XVI  of  the   Agreement   provides   fhaf   the   Atn^^men'   sh 
Into   force  on   the   date   of  exchange   ui   wrilteii  noaces   „•   aciej 
the  two  Governments, 

6.  Section  405(c)  of  the  Trade  Act  (:9  I"  S  C   2435t:  >":  mi  vo-s  tn,.*  ;., 
commercial  agreement  providing  ncindis{,r;nHnat'f 
of  a  counlry  heretofore  denied  such  ireatment 
mentjng  such  agreement,  shall  *aite  effect  c:niv 
under  the  provisions  of  thst  Act. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authr 
to  embody  in  the  Harmonized  Tariff  Schedule 
substance  of  the  provisions  of  thdt  Act,  of  other  ai 

ment,  and  actions  taken  thereunder 

NOW,  THEREFORE.  I.  WlLL.Wi        _\     'V   t^-.  . 
of  America,  acting  under  •:.^    -     -      ■,       >.'    - 
and  the  laws  of  the  Unite  i     *  '   - 
404.   405.    and    604   of  the        -  %-    * 
do  proclaim  that: 

(1)  This  proclamation  sha.    • .-     ,.»»"-■    .     ^ 
into  force,  and  nondiscrim.ina'   --.  ••»  .1-  .  .  -  •  <■- 
of  Romania,  in  accordance  w  ■:     ■.•--,     •  , 
of  exchange  of  written  no'i  •-     '   o     t;'-  >  ■ 
XVI  of  said  Agreement,  The  '    .  •f-;  ■-•«*,  -  '-.,   -   -. 
notice  of  the  effective  date  ir  *^.^  F«-derai  Registt-r 


'tt' 


f    t  j 


r  f><; 


till'  ii  ;  ,, ,.i*f-raJ 
the  prod  .  *s 

nation  impie 
the  Congress 

*'  '    President 

Mates  the 

import  treat- 


i  to  the  products 
<^hall  publish 


(2)  Effective  with  respect  to  articles  entered,  or  withdrawn  fr- 

for  consumption,   into   the   cii,stoms  territory  nf  the  Unitea   „„  „. 

after  the  date  provided  in  paragraph  (1)  of  this.  ]  rclamation,  general  note 


m  warenouse 
hiaibi   on  or 
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Billing  code  Jias-Ol-P 


19  93 


3(b)  of  the  Harmonized  Tariff  Schedule  of  the  United  States,  enumerating 
those  countries  whose  products  are  subject  to  duty  at  the  rates  set  forth 
in  rate  of  dutv  column  2  of  the  tariff  schedule,  is  modified  by  striking 

out  "Romania" 

IN*  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day 

of   Julv  ,         ,      >  ,       .__.__.L_..     ._^ 

of  the   Indept>ndenc.e 
and  seventeenth. 


m  the  vear  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
f  the  United  States  of  America  the  two  hundred 


O^TiAJv^^^i^^^^^^^^ 


EditonaJ  ao»«    F  >r  the  President's  message  to  Congress  and  the  detennination  on  this  trade 
iigjTsw.rnenr  »«»•  'rje  We^xlv  Compilation  of  Presidential  Documents  (vol.  29,  issue  261. 
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:  this  trade 


AGREEMENT   ON    TRADE    REl-ATIONS    BEr^'EE.'; 
THE    GOVERJO^ENT    OF   THE    n^ITEi:    £TA"ES    ZT    kyi 
AND    THE    GOVEJlKVElx'T    OF    ROMANIA 


The   Government   of   the   United    States    cf 


the 


Government  cf  Ponania  (hereir.af te: 
"Parties*'  "and  individually  as  "Pa: 
Affirming  that  the  evciuticn 


"  e  r  c : 


„  €   : 


institutions  and  the  strenqt 


the  development  of  autually 

Acknowledging  that  the 

direct  contact  between  natic 

j 

! 

1   States  and  nationals  and  cor 

1   openness  and  mutual  underst* 

Considering  that  expanc 

Parties  will  contribute  to  t 

i 

;   of  each  Party, 

i 

Recognizing  that  develc 

contribute  to  better  mutual 

promote  respect  for  internat 

Having  agreed  that  ecor 

necessary  element  in  the  sti 

relations, 

Being  convinced  that  ar 

the  two  Parties  will  best  se 

Desiring  to  create  a  f 

development  and  expansion  of 

respective  nationals  and  coir 

Have  agreed  as  follows: 

gthenirsg  c: 


benef 


:,  ■  e 


;.a  sec 


■  a  t  e  s  e 


lomic 


deve: 


:ae! 


ona^s  and 


■  a  d  e 


mpa! 


es 


Rcrar... 


andmg, 


ded 


:  r  a  c  e  r  e  .  3 ' 


■s  be  twee- 


genera. 


opmen' 


.'  e  ^, ..  ■ 


a  t  era 


understand  ip.o  and 


.lonai  Iv 


iO*A^^c  ^.^es  sre  a! 


'  ^Q 


a  :^  6 


;  r  k  e ; 


■enc 


i  e  ni  J 


a  t  e  r  a  i 


a  a  r  e  e  r.  e ! 


rve 


a  d  e  r  e  ,,,  a 


(.- ,,  -^ 


t  u  .^ 


rar,ework  vhfch  v 


..  ^  r  ^  s  t^  s 


jste: 


a  r_  a 


corj-ier - 


panics, 


;  es 


;ee! 
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ARTICLE  I 
AFPLICATICN  CF  GATT  AND  CERTAIN  GATT  AGREEMENTS 

1.  Both  Parties  reaffirm  the  importance  of  their  ritShts 
and  obligations  under  the  General  Agreement  on  Tariffs  and  Trade 
("GATT")  and  reaffirm  the  importance  of  the  provisions  and 
principles  cf  the  GATT  to  their  respective  economic  policies. 

2.  To  this  end,  the  Parties  shall  apply  between  themselves 
the  provisions  of  the  GATT  as  those  provisions  apply  to  each 
Party,  and  shall  accord  each  other's  products  most-favored-nation 
treatment  ("MFN":;  as  provided  in  the  GATT,  provided  that  to  the 
extent  any  provision  cf  the  GATT  is  inconsistent  with  this 
Agreeaent,  the  latter  shall  apply. 

3.  Both  Parties  reaffirm  the  importance  of  their 
participation  m  the  GATT  Code  Agreements  to  which  both  are 
signatories,  whicn  presently  include  the  Agreement  on  Technical 
Barriers  to  Trade  ("Standards  Code"),  the  Agreement  on 
ImpleHentation  of  Article  VI  {"Anti-Dumping  Code"),  the  Agreement 
on  Implenentation  cf  Article  VII  ("Customs  Valuation  Code"),  the 
Agreenent  on  Import  Licensing  Procedures  ("Licensing  Code") ,  the 
Agreement  on  Trade  m  Civil  Aircraft  ("Aircraft  Code"),  and  the 
Arrangement  Regarding  Bovine  Meat,  and  the  importance  of  the 
provisions  and  principles  contained  therein  to  their  respective 
economic  policies. 

4.  Both  Parties  conjit  to  participate  constructively  in 
irultilaterai  negotiations  aimed  at  improving  existing  agreements 
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j   and  any  other  Bultilataral  negotiations  under  tne  auspices  cf  tir.e 

1 

GATT. 

5.    Each  Party  shall  accord  tc  .ir.pcrts  ::  f  prod...cts  a-..:i 
services  originating  in  the  territory  cf  the  ether  Party  rcs*- 


I 


favored-na^tion  treatment  with  respect  tc  the  a 


access  to  currency  to  pay  fcr  such  ie 

pcrts 

XRTICLE  :: 

GENEl^AL  OBLIGATIONS  WITH 

RESFE-T  T' 

1.   The  Parties  agree  to  aamtai 

n  6  satiS 

market  access  opportunities  through  c 

cncession 

products  and  services,  including  the 

s  a  1 1  s  f  a  c  t 

cf  reductions  in  tariffs  and  nontarif 
} 

f  c-arrier 

resulting  frons  multilateral  negct;ati 

ens  . 

2.   With  a  view  to  assuring  ncnd 

iscr iffiina 

products  and  services,  such  trade  sha 

11  he  eff 

!   between  nationals  and  companies  of  e: 

t  h  e  r  P  3  r  t 

exercise  of  their  independent  ccmr.erc 

:ai  :ud.,r:. 

basis  of  customary  commercial  ccnside 

ratio  r  s  s 

quality,  availability,  delivery,  and 

terzs  cf 

3.   Neither  Party  shall  require 

cr  enccur 

or  companies  to  engage  m  barter  or  c 

■ountert ra 

1   with  nationals  or  companies  of  the  ct 

her  Party 

where  nationals  or  companies  decide  tc  resort 

countertrade  operations,  the  Parties 

will  €rrcc 

3 

'ace  .  n 


"ace 


on 


^n 


.r  a: 


'•  (^  "y'TT'  e  ! 


ace 


;  G  V  e  r  t  r:  e  *  e  s  s 


3  0  e 
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furnish  to  each  o 

transaction. 


ther  all  n«c««»«ry  information  to  facilitate  the 


AJ^TICLE  III 
EXPANSION  AND  PROMOTION  OF  TRADE 


The  Parties  affirm 


products  and  sei 


.ces  consis 


their  desir«  to  «xpand  trade 

tent  with  the  terms  of  this 


m 


Agreement.   They  snail  take  appropri 


ate  neasures  to  encourage  and 


facilitate  the  exchange  of  goods  and  aervices  and  to  secure 
favorable  conditions  for  long-teni  developaent  of  trade  relations 
between  their  respective  nationals  and  companie*. 

2.   The  Parties  shall  take  appropriate  maasures  to  encourage 


the  expansi 


trade 


or 


ccxj.ercial  contacts  with  a  v 


i«w  to  increasing 


,s  regard 


:he  Governa«nt  of  Romania  axpects  that 


during  the  terra  of  this  Agre 
Romania  shall  increase  their 


products  and  serv 


res  .  whi  le 


en«nt,  national*  and  companies  of 
orders  in  the  United  States  for 
the  Government  of  the  United  States 


anticipates  that  t 


encourage  mere. 


:he  effect  of  this  Agreement  shall  be  to 
ised  purchases  by  natlonala  and  companies  of  the 


United  States  of  products  and  serv 


end,  the  Parties  sha 


ice«  from  Romania.  Toward  this 


publicize  this  Agreement  and  ensure  that 
it  is  Bade  available  to  all  interested  parties. 

3.   Each  Party  shall  encourage  and  facilitate  the  holding  of 


trade  proaotional  e%'enta  such  as 


fairs,  exhibitions,  missions  and 


seminars  in  its  territory  and  in  the  territory  of  the  other 


Party.   Similarly 


each  Party  sh 


all  encourage  and  facilitate  the 
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participation  of  its  respective  nationals  ard  ccrpar^es  m  such 


events.   Each  Party  shall  perrat  part ic ipat ic 


S  'J  C  ■""  p  "'.'  p  ^ »-  c 


by 


,  corjnerciai  representations  cr.    rend:,  scr  :r. : '-at  c  ry  ter-s  a ,i 

•  conditions.   Sufc-ect  to  the  laws  in  fcrce  w^tn^ri  tneir  resye.::  ive 

territories,  the  Parties  agree  to  allow  the  irpcrt  a"..:!  re-(-:>xport 
.  on  a  duty  free  basis  of  all  art:,rles  fc:  .-se  ,: "  s ... :  -  €>..  ents, 
;  provided  that  such  articles  are  net  sc^d  cr  ctnerw^se 

transferred. 


AP'' 


iCVEF^TMENT    CCM^EI 


;raer   tc   prcncte    the   c^eve 


r-  f  ir  ^'  r-  x"  c 


eccnoniic  relations  between  the  Fartiei 


an^,  e 


to  their  naticna. 


s  and  ccnpanies  ere 


activities,  each  Fan 


aarees 


C  3  O  E'  ' 


•  e  r 


establishment  and  operation 


♦•V 


the  other  Party  on  a  reciprocal  fcas 
operation  of  such  offices  shall  be 
laws  and  regulations,  and  sub-ect  t: 


:e  G 


C  ♦"  ?!      f~ 


:  a  r  c  e  w 


;L-  e 


re: 


privileges,    and    irrjrunities   as   r.a- 


■  e    a :;  r  e  e : 


Gcverninent    corj?ercial    cff 


res    a 


. /■# 


cers   and    staff   leriibers ,    to   th 


e    exte! 


loy 


diplomatic    irjrunit 


y,  sh a li.  net  par 


'■ate 


ne-^otiation,  execution,  cr  fulfillraent  cf  trade  transa., 
otherwise  carry  en  trade. 


or 
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3.  Subject  to  its  Uws  governing  foreign  nissions,  eacn 
Party  shall  allow  governsent  com»ercial  offices  to  hire  directly 
host-country  nations  Is  and,  sub;3act  to  immigration  laws  and 

procedures,  third-country  nationals. 

4.  Each  Party  shall  ensure  unhindered  access  of  host- 
country  nationals  to  governaent  comaercial  offices  of  the  ether 

Party . 

5.  Each  Party  shall  encourage  the  participation  of  its 
nationals  ar.i    cor-par,ies  ir  the  activities  of  their  respective 
governrr.ent  coriserciai  offices,  especially  with  respect  to  events 
held  on  the  premises  of  such  conuuercial  offices. 

6.  Each  Party  shall  encourage  end  facilitate  access  of 
governsent  coRireercial  office  personnel  of  the  other  Party  to 
host-country  officials,  and  to  representatives  of  host-country 
nationals  and  cospanies. 

7.  This  Aqreasent  s^all  not  derogate  from  obligations 
assuxed  by  either  Party  concerning  the  establishment  of  existing 
governitent  coanercial,  offices. 

KRTICLE   V 
3'JSINESS  FACILITATION 
1.   Each  Party  shall  afford  commercial  representations  of 
the  other  Party  fair  and  equitable  treatment  with  respect  to  the 
conduct  of  their  oparatior.s. 
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Each  Party  shall  end 


eavo) 


decisions,  rulings,  and  findings  a 


t* 


^  ^   e  J. .  s  '«*  I  e 


e  c  *  i  n  Q 


.at    CI  z  V  e ; 


;rd' 


.ii 


co=js«rcial    activities    are   mad 


e    exTD^e 


,-*■ « ♦- 


O  ''^  s 


Subject    tc    its    laws    and    procedures    govemn 


"-J  Jl  **iiii^i.iii   au.^4^    (i    wiOO 


and 


'oreign  nissions,    each   Part 


y  s  r.  all  p  e  ms 


'.  e  e  s  •::.  a  b  ■ 


■e"' 


i  within  Its  territory  o; 


"  *|^  ••Mwn  (O  ■**  --» 


«h      ^^   jBH-f   ,i(t,„     Ci     ii«J   qCrfl  I 


and  cocpanies  of  th* 


other  Party  and  shall  accord  s. 


representations  treatment  at  least  as  favorable  as  that  a- 
to  coauoercial  representations  cf  nationals  a^d  co-iia-, ;  es  -■  ■ 


countries, 


Parties  shall  pensit  esployees  of  c 


^^w»'•**a  *• 


er 


representations    and    men-.bers    of    the.r    irjr.ediate    fa-:.:*! 


.  a  :: 


:he  territory  of  the  other  Pa: 


a  r^  Cj 


■ave 


accordance  with  the  laws  relating  to  the 


■«re 


s  w.  a 


ee 


in 


of  aliens.   Each  Party  agrees  to 


oaxe  ava 


e  e 


visas  of  durat,. 


of  six  a 


c  n  t  h  s  o  ■; 


o  n  Q  6  '' 


>er  s 


"  a  '.  e  . 


"l  u   w  O 


fceabers  of  their  imnediate  fa 


!s  1  i.  1  e  s 


Subject  to  its  laws  and  p: 


■ocedures 


g  Q  V  e : 


and  foreign  nissions 


each  Party  shall  perw. 


representations  established  in 


lorv 


employees  who  are  nationals  of  either  Party  or  of 


and 


compensate   such   e:Ttployees    on   terws   and 


n  i  c  u  r  r  e  **  c 


» V.  ,  »■ 


is  mutually  agreed  between  the  par' 
Party's  reininua  wage  laws. 


.  es 


■'  ^  P--  •  ^  C  *"  A  1 
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6.  Each  Party  shall  permit  coamercial  representations  of 
the  other  Party  to  import  and  use  in  accordance  with  noraal 
coiaaercial  practices,  office  and  other  equipment,  such  as 
typewriters,  photoccpiers ,  computers  and  telefax  machines,  in 

connection  with  the  conduct  of  their  activities  in  the  territory 

of  such  Party. 

7.  Each  Party  shall  permit,  on  a  nondiscriminatory  basis 
and  at  nondiscriiranatory  prices  (where  such  prices  are  set  or 
controlled  by  the  government) ,  commercial  representations  of  the 
other  Party  access  to  and  use  of  office  space  and  living 
accoEUTJcdations,  whether  or  not  designated  for  use  by  foreigners. 
The  terms  and  conditions  of  such  access  and  use  shall  in  no  event 
be  on  a  basis  less  favorable  than  that  accorded  to  commercial 
representations  of  nationals  and  companies  of  third  countries. 

8.  Subject  to  Its  laws  and  procedures  governing  immigration 
and  foreign  sissicns,.  each  Party  shall  permit  nationals  and 
companies  of  the  ether  Party  to  engage  agents,  consultants  and 
distributors  of  either  Party  and  of  third  countries  on  prices  and 
terxs  mutually  agreed  between  the  parties. 

9.  Subject  to  Its  laws  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  nationals  and 
companies  of  the  other  Party  to  serve  as  agents,  consultants  and 
distributors  of  nationals  and  companies  of  either  Party  and  of 
third  countries  en  prices  and  terms  mutually  agreed  between  the 
parties. 
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j       10.   Each  Party  shall  pemiit  nationals  and  coicpar.ies  cf  t,. 

j  other  Party  to  advertise  their  products  and  services  {i      t";,r::,., 

1 

t  direct  agreement  with  the  advertising  aedia,  including 


television,  radio,  print  and  billboard,  and 


fcy  dlrec 


■  including  the  use  of  enclosed  envelopes  and  cards  pread:jresst- ,: 
'  that  national  or  company. 

I       11.    Each  Party  shall  encourage  direct  contact,  arc    j-err 

I  direct  sales,  between  nationals  and  cc-pames  =f  the  ct,i-:f=r  Far 

i 

i 

I  and  end-users  and  other  custoaers  cf  their  goods  and  services 

and  with  agencies  whose  decisions  will  affect  peter-:  i  a :,  sales. 

12.  Each  Party  shall  penait  nationals  and  ccr:pa"-,es  zf    t 
!  other  Party  to  conduct  market  studies,  either  directly  cr  ^:v 

contract,  within  its  territory.   To  facilitate  the  conduct  ,:;.,f 
market  research,  each  Party  shall  upon  request  make  availarle 
non-confidential,  non-proprietary  inforaation  withm  its 
possession  to  nationals  and  companies  cf  the  ether  Far:://., 

13.  Each  Party  shall  provide  ncndiscriiT;inatcry  access  *: :; 
governnient-provided  products  and  services,  including  public 
utilities  and  telecommunications  facilities,  to  nationals  a'-;-.: 
companies  of  the  other  Party  m  connection  with  tee  operatic' 
their  commercial  representations. 

14.  Each  Party  shall  penait  coftuTiercidi  representat  .ons  t 
stock  an  ad«q\iat«  supply  of  samples  and  replacement  parts  for 
after-sale  service  on  a  ncn-coafflercial  basis. 
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15.   Neither  Party  shall  impose  measures  which  unreasonably 
inpair  contractual  cr  property  rights  or  other  interests  acquired 

within  Its  territcry  by  nationals  and  companies  of  the  other 

I  Party. 

•      16.   Paragraphs  6  and  14  of  this  Article  shall  not  be 

f 

!  construed  -to  affect  t-e  application  of  ordinary  customs  and 

tariff  laws. 


ARTICLE     VI 
1  TI?ANSPARENCY 

I 
I 

1.  Each  Party  shall  make  available  publicly  on  a  timely 
I  basis  all  laws,  regulations,  judicial  decisions,  and 

ad.T.inistrative  rulings  related  to  commercial  activity,  including 
trade,  investTsent ,  taxation,  banking,  insurance  and  other 
financial  services,  transport  and  labor. 

2.  Each  Party  snail  provide  nationals  and  companies  of  the 
other  Party  with  acress  to  available  non-confidential,  non- 
proprietary data  and  irfcriration  on  the  national  economy  and 


individual  sector! 


ludmg  information  on  foreign  trade. 


production  figures,  a-d  ether  such  information  related  to  each 
Party's  internal  market. 

3.   Each  Party  shall  allow  the  other  Party,  and  the  other 
Party's  nationals  and  ccnpanies,  the  opportunity  to  comment,  to 
the  extent  practicacle,  on  the  fcrmulation  of  laws,  regulations, 
standards,  and  adr-,inistrative  rulings  which  affect  the  conduct  of 

their  business  activities. 

■ 
10 
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ARTICLE  VII 

FIKA,N'CIAL  PROVISIONS  PEUs/TING  TC  'T?.AZZ 

IN  PRODUCTS  A>T;  SERVICES 

j       1.   Unless  othervise  agreed  between  the  parties  to 

I  individual  transactions,  all  ccxicercial  trarsact :  cr.s  tet-ee.T 

!  nationals  and  corpanies  cf  the  Parties  shai^  tie   cjsde  i-  ■■-••►f.^.^ 

i                                           '  -  ^  - 

J  states  dollars  or  any  other  currency  that  cay  be  des..q-at  e::  t, 

the  International  Monetary  Fund  as  being  a  freely  usatle 

currency. 

2.   Neither  Party  shall  restrict  the  tra-sfer  frcT  :  -  <: 

territory  of  convertible  currencies  cr  deposits,  cr  pa'v-e-.t. 

instruments  representative  thereoi  ,  obtained  ;„'■  ccrnect .,  ::•-  w  ,  *  i 

•  trade  m  products  and  services  by  nat:o-:aIs  and,  c:::r.pa-;es  cf  t-,e 

other  Party. 

3.   Nationals  and  conpanies  cf  a  Party  hcldmq  c  „  r  r  e -:  - '-■  cf 

the  other  Party  received  m  an  authorired  manner  =ay  deposit  s„-;, 

currency  m  financial  institutions  located  ,in  the  territ-'-'.'  -- ' 

" 

the  other  Party  and  cay  naintam  and  use  s.-::r,  c-rre-crv  fcr  .::.:,;: 

expenses. 

4.   Without  derogation  frca  paragraphs  2.    cr  3  cf  tnis 

Article,  in  connection  with  trade  in  prcducts  and  services,  each 

Party  shall  grant  to  nationals  and  cc-ps-ies  cf  t-:,e  ctcer  Party 

the  better  cf  most-f avcred-nation  or  naticnai  treatr:er.t  w _•..-. 

respect  to: 

(a)   opening  and  ramtain.-g  accccts.  :n  both  local 

and  foreign  currency,  and  havir-  access  *cc  tceir  f  .,. c:s 

ii 
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deposited,  in  financial  institutions  located  in  the 
territory  of  tiie  Party; 

(b)   payments,  resittances  and  transfers  of  convertible 
currencies,  cr  financial  instruments  representative  thereof, 
between  the  territories  of  the  two  Parties,  as  well  as 
between  the  territory  of  that  Party  and  that  of  any  third 
country ; 

i    (c)   rates  of  excnange  and  related  matters,  including 
access  to  freely  usable  currencies,  such  as  through  currency 
auctions;  and 

(d)   tne  receipt  and  use  of  local  currency. 

AJ-TICLE  VIII 
F  INTELLECTUAL  PROPERTY  RIGHTS 
1,    Eacn  Party  shall  provide  adequate  and  effective 
protection  and  enforcement  for  patents,  trademarks,  copyrights, 
trade  secrets,  and  integrated  circuit  layout  designs  as  set  forth 
in  the  text  of  tr.e  attached  side  letter  on  intellectual  property. 

APTICLE  IX 
AREAS  FOR  FUnTHER  COOPERATION 
1«    For  the  purpose  cf  further  developing  bilateral  trade 
and  promoting  a  steady  increase  in  the  exchange  of  products  and 
services,  both  Parties  shall  strive  to  achieve  a  mutually 
acceptable  agreement  en  investnent  issues,  including  the 
repatriation  of  profits  and  transfer  of  capital. 
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!  2.         The    Parties    snail   tax 

\  ..-.. .... .....  „,„., 

,       in    a^l    fields    deert^ed    to    be    :,r    t 


e  a; 


.  e  .-.  r 


"  -^  a  *"  p   C  *'  p  ^  c   *■  -^   *"  -•■  *-.  *-■ 

3.  interest,  including 


I   cooperation  witr.  rescect  t- 
I 

production  fig-ures. 

I 

:        3.    "The    Parties,  takir 


S  t  3  t,  .  S  t  ,.  C 


eccnorac  significance 


s  e  r  V 1  c  e 


?.  n  f    5 1  3  "  r,  a  r "!  s. 

'Cwunt    trie    incre:is 
strles,,     aaree    t : 


-ell  as 


on 


i  natters  affecting  service  businesses  •-  -  - e  - 

I  

I  particular   natters    cf   itutual    interest    relating    to 

I 

!  service  sectors  with  *^p-   ^-k^p^*.,..-   ,«.-,.„  ^«.w 

saxinuffl  possible  market  access  and  1  ;  neral :  r  at  :  ■■:  n. 


r.  ,.  ^.  V  .»,, :.,  A 
IMPORT  PE""'^^  Cirr .--.:- 

The  Parties  agree  to  consul,t  pronpt^y  a 
either  Party  whenever  actual  or  prospective  ir-:::- 


"ing 


1. 


t.  tr.e  re 


products  originating  in  the  territcrv  cf  tne 


;  *  n  e 


.se 


threaten  to  cause,  or  signif  icantl^^  ccntr it-^te  t  c 
disruption.  Market  disruption  exists  wfthm  a  „::,::; 
whenever  ir^ports  of  an  article,  lixe  cr  d:rect:% 
an  article  produced  by  a  doraestic  i-d„stry.  are  :: 
rapidly,  either  absolutely  cr  relat  :-,/ei v  sc  as  ':•: 
significant  cause  of  Eaterial  injury,  cr  threat  t: 
doaestic  industry. 


n  a  r  k  e  t 
■est :  c  .. 
: ;:  - ;:  e  ':  :  t 

*■"  I':.  A  r;  


e  »  .  t  n 
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2.    Th«  consultations  provided  for  in  paragraph  1  of  this 
\xticl«  shall  have  the  objective,  of  (i)  presenting  and  exanining 
the  factors  relating  to  such  imports  that  may  b«  causing  or 
threatening  to  cause  or  significantly  contributing  to  aarXef 

'  disruption,  and  (ii)  finding  means  of  preventing  or  reaadying 


1  auch  Barket  disruptions.   Such  consultations  shall  be  concluded 
L  within  sixty  days  from  the  date  of  the  request  for  such 
consultation,  unless  the  Parties  othervisa  agraa. 

3.  Unless  a  different  solution  is  nutually  agreed  upon 
during  the  consultations,  the  importing  Party  »ay  (i)  impose 
quantitative  iaport  liaitations,  tariff  measure*  or  any  other 

I  restrictions  or  measures  to  such  extent  and  for  such  time  as  it 

I  deeTns  appropriate  to  prevent  or  remedy  threatened  or  actual 

i  market  disruption,  and  (li)  take  appropriate  measures  to  ensure 

that  imports  from  the  territory  of  the  other  Party  .comply  with 

such  quantitative  limitations  or  other  restrictions.   In  this 

;  event,  the  other  Party  shall  be  free  to  deviate  from  its 

j 

j  obligations  ui^der  this  Agreement  with  respect  to  substantially 

t 

equivalent  trade. 

4.  Where  in  the  judgment  of  the  importing  Party,  emergency 
action  is  necessary  to  prevent  or  remedy  such  market  disruption, 
the  importing  Party  may  take  such  action  at  any  time  and  without 
prior  consultations  provided  that  consultations  shall  be 

requested  iirjediateiy  thereafter. 
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5.  Each  J>*rty  •hall  mnmurm   that  ita  domaatic  procaduref 
for  Hmfnininq   «arkat  diaruption  mxn   txanaparant  and  afforci 
affactad  part las  an  opportunity  to  aubait  thatr  viava. 

6.  In  tha  aalactlon  of  »aaauxa«  undar  th,ia  Article,  tht 
Partiaa  ahall  giva  priority  to  thoaa  Baaaura.  wbich  cauaa  tl.a 
laaat  di»turbanc«  to  tha  goala  and  provi.iona  of  thie  Agraaaant. 

7.  Tha  Partiaa  acknovladga  that  tha  alaboration  of  tie 
market  dian;ption  aafaguard  provi.iona  In  thia  Article  it  vit-hout 
prajudica  to  tha  right  of  aithar  Party  to  i.j.'ply  ita  ovn  ur.faii' 
txada  lava  a^  ragulationa.  including  antidumping  and 
countervailing  duty  lave  and  thoaa  lav.  .pplicabla  to  tr.da  i,r 
tftxtilaa  and  taxtila  product*. 

AJR*  I CLJE  XI 
DISPUTE  SETTLQCENT' 
1.   Nationals  and  coapania.  of  aithar  Party  ahail  bm 
accorded  national  traataant  vith  respect  to  acces.  to  all  courts 
and  adainistrative  bodia.  in  the  territory  of  the  other  Party,  as 
plaintiffs,  defendants  or  otherwise .   They  ahall  not  clala  or 
enjoy  iaaunity  froa  suit  or  axecution  of  judgment,  procaadings 
for  the  recognition  and  enforcenent  of  arbitral  awards,  or  ether 
liability  in  tha  territory  of  the  other  Party  vith  respect  to 
coaaercial  transactions;  they  also  shall  not  clalia  or  arloy 
iffifflunities  froa  taxation  with  respect  to  coc=ercial  transact :, c-s , 
except  as  aay  ba  provided  in  other  bilateral  agreftaant.. 
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2.    TIi«  Parties  encourage  the  adoption  of  arbitration  for 
'  the  settlement  of  disputes  arising  out  of  commercial  transactions 
concluded  between  nationals  or  companies  of  the  United  States  and 
nationals  or  companies  cf  Rosania.   Such  arbitration  nay  be 

i 

provided  for  by  agreeaer.ts  in  contracts  between  such  nationals 

;  and  companies,  cr  i.'--  separate  written  agreements  between  then. 


3.    The  parties  may  provide  for  arbitration  under  any 
internationally  recognixed  arbitration  rules,  such  as  the 
arbitration  rales  of  the  International  Chamber  of  Commerce  or  the 
UNCITRAL  Rules.   If  the  parties  elect  the  UNCITR^L  Rules,  the 
parties  should  designate  an  Appointing  Authority  under  said  rules 


m  a  ccun' 


y  - 


ther  than  the  United  States  or  Romania. 


4.  Unless  other^-'ise  agreed  between  the  parties,  the 
parties  should  specify  as  the  place  of  arbitration  a  country 
other  than  the  United  States  or  Romania  that  is  a  party  to  the 
Convention  on  the  Pecognition  and  Enforcement  of  Foreign  Arbitral 
Awards,  dene  at  New  YcrK,  19  58. 

5.  Nothing  m  this  Article  shall  be  construed  to  prevent, 
and  the  Parties  shall  not  prohibit,  the  parties  from  agreeing 
upon  any  other  forTE  cf  arbitration  or  dispute  settlement  which 
suits  their  particular  needs. 

6.  Each  Party  shall  ensure  that  an  effective  means  exists 
within  its  territory  for  the  recognition  and  enforcement  of 
arbitral  awards. 
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I 


K  AT  I G  K  AJL  S  E  C'JF  I  T  Y 
1,    The  provisions  cf  tr.is  Agree-ie'-t  shai: 
right  cf  either  Party  tO'  taJce  any  action  for  t.ne 
its  security  irterests. 

ARTICLE  X  I  1 ,1 
C  0  N  S  U"'  T  A  "^  '  ""'  N'  ~ 
1.    The  Joirt  A::ier  icar-Rcr-an  ;,  a:"  Eco-cr:  :■  ::  . 


c  t  e  ( 


e  s  t  a  i;  1 1  s  h  e ; 


■>e~erxier    5 


-  :  :■  ..  .:,  r„-  .  ^s  ..,  on, 

3,  sha,i.^,  per  ;  O'c;  ,.  ....a  *  ^_;'  rev^e- 


:.e 


cperatior.  cf  tMs  Agreeaert  and  raxe  re"':--~;er..^at !  ens  f- 
a  c  n  1  p  V 1  n  s  i  'ti  s  p  p  ■*■  p  "■*  ^^  ^  v  (^  *^    ''**"^-*  o  '"''  ^^  ^^  ««  •  c « -  -  r  *-  ^^,  '   ■■  '-  .-^  v-  ^  ^^ 


to  Its  existing  Terrs  of  Reference  and  H.^es  cf  fr 


;ea-ie,  is  t:ie 


same  nay  be  codified  frcs  tiire  to  tine  by  the  Parties. 

2.    At  the  request  cf  either  P^arty.  tr^e  F3rt.„es  aaree  *:„ :; 
consult  promptly  thrc;:gh  apprcpriate  cnanneis  tc  d^sc-ss  anj 
natter  concerning  the  interpretation  cr  i-plere-tat  i  dp  cf  ♦::'-:- 
Agreeoent  or  other  relevant  aspects  cf  relations  cetweec  tee 
Parties. 

^^un.  i  A   v,^.  *-,  w   A  .J,  ■* 

EFIN I . IONS 
1.    As  used  m  this  Agreement,  the  tems  set  f  ■:-;-♦  ■«■,  tel-'~ 
shall  have  the  following  i.eaning: 

(a)  "conpany"  seans  any  kind  of  corporati en,  coffipany, 
association,  sole  prcpr  letcrsrt :  p  ,  cr  • ,.ther 
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orgarazation  legally  constituted  under  the 
laws  and  reg-jlations  of  a  Party  or  a 
pclitical  suDdivisior,  thereof,  whether  or  not 
organized  fcr  pecuniary  gain,  and  whether  or 
hot  privately  cr  government  owned. 

(b;  "ccTTinercial  representation"  means  a  representation 
of  a  company  of  a  Party. 

(c;  "national"  means  a  natural  person  who  is  a  national 
of  a  Party  under  the  Party's  applicable  laws. 

XRTICLE  XV 


GENERAL  EXCEPTIONS 


Not! 


\q    m  V. 


Agreenent  shall  be  construed  to 


prohibit  any  action  by  e 
peraitted  by  the  GATT. 


♦■  *^. 


er 


Party  which  is  required  or 


So  long  as  the  ri,easu 


-e  does  not  constitute  either  an 


arbitrary  or  unius" 


.able  discrim 


ination  between  countries  where 


the   saae 


jnditions    prev 


ail   cr  a  disguised  restriction  on 


international    trade 


.,  ».  K  "1  r^  r»    f'  r^   4*  Vn 


is  Agreement  shall  be  construed 


to  prohibit 


(aj  measures 


*•  -  ^  f  h 


e  protection  of  intellectual 


property  rights  and  for  the  prevention  of 
deceptive  practices,  as  set  out  in  Article 
VIII  and  the  side  letters  to  this  Agreement, 
provided  that  such  measures  shall  be  related 
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I 


to  the  extent  of 


injury  suffered  cr 


prevent  such  an  injury's  occurrence, 


(b)  aeasures  for  reas 


ons 


S  1.1  ^  c 


the  GATT,  provided  that  the  terz  "AQreer:.. 


in  GATT  Axticle  XX 


paragrap! 


s  r.  a 


construed  to  refer  to  this  Aq: 


fi  €!J  Itj  ©  ? 


'rade  in  products  or  services  between  tne 


is  subject  to  existi 


ng  or  subseq^jeni 


.  o  ■*.„.  6  r*  s  , 


i-ar  ties 


.5  *  €"  r  s, 


agreements  on  specific  sectoral  trad* 


as  e X 1 5 • 


agreements  on  textiles  and  c; 


vil  aircraf- 


shaii 


C^   £  , 


I 


the  terms  of  any  such  agreenent. 

4,    Each  Party  reserves  the  righ* 
this  Agreement  to  any  conipany  if  either  ; 
country  control  the  company  and  the  ccr^pai 
business  activities  in  the  territory  cf  t,l 


.  0  d  e  r  y  t  h  e 


;  a  ...  s  c 


:as 


;e  ether  Fa 


the  company  is  controlled  by  nationals  cf  a 


Which  the  Party  does  not  maintain 


e  c  o  r.  c  TT. 


'  6  ..  s ' 


ENTRY  INTO  FORCE.  TERM,  S'JSFENSICH  AND  TEF^^INAT:  :  ^' 
1.    This  Agreement  (including  its  side  letters,  -ru^..".  are 
an  integral  part  of  the  Agreement)  s.'-iail  enter  into  force  -irc"  > 
exchange  of  diplomatic  notes  in  w.hich  the  Parties  '■  c t :  f  ■...■  e,-=,:n 
other  that  all  necessary  legal  requirements  for  entry  ir.x.z    i~r::* 
have  been  fulfilled,  and  shall  remain  in  force 


as  prrvided  in 


paragraphs  3  and  4  of  this  Article. 


',  9 
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j  Un 
I 


1       2.    This  Agr«eB«nt  Bhall,  upon  •ntry  into  force,  supercede 
in  all  respects  the  Agreement  on  Trade  Relations  Between  the 
ited  States  of  Aaerica  and  the  Socialist  Republic  of  Romania, 
i  done  on  April  2,  197  5,  and  the  Agreement  Suspending  Mutual 

t 

I  Application  of  Most  Favored  Nation  Tariff  Treataent  Under  the 
!  Trade  Agreement  of  April  2,  1975,  done  on  June  22,  1988,  which 
1  agreements  shall  have  no  further  force  or  effect. 

J,    (a)   The  initial  term  of  this  Agreement  shall  be  three 
years,  subject  to  subparagraph  (b)  and  (c)  of  this 
paragraph. 

(b)   If  either  Party  encounters  or  foresees  a  problem 
concerninq  its  domestic  legal  authority  to  carry  out  any  of 
its  obligations  under  this  Agreement,  such  Party  shall 
request  immediate  consultations  with  the  other  Party.   Once 
consultations  have  been  requested,  the  other  Party  shall 
enter  into  such  consultations  as  soon  as  possible  concerning 
the  circumstances  that  have  arisen  with  a  view  to  finding  a 
solution  to  avoid  action  under  subparagraph  (c) . 
I     fc^   If  either  Party  does  not  have  domestic  legal 
authority  to  carry  out  is  obligations  under  this  Agreement, 
either  Party  may  suspend  the  application  of  this  Agreement 
or,  with  the  agreeaent  of  the  other  Party,  any  part  of  this 
Agreement.   In  that  event,  the  Parties  will,  to  the  fullest 
extent  practicable  and  consistent  with  domestic  law,  seek  to 
minimize  disruption  to  existing  trade  relations  between  the 
two  countries. 

20 
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4.    This  Agreement  shall  be  extended 


_(  aM        *  -1 


■essive  ler-s 


cf  three  years  each  unless  either  Party  has  q:ve"  wntte-  •- 

^  to  the  other  Party  cf  its  intent  t:>  ter=ir,ate  t:::„s  A;reene^'' ": 
!  least  30  days  prior  to  the  expirat  ic-  cf  the  trien  c.rren- 
J        IN  WITNESS  WHEREOF,  the  undersigned,  be'- 

I  ■■■'  ■  ""  ' 

j  have  signed  this  Agreeraert. 
DONE  at   3-.'C.-/:  v£,f 
m  duplicate,  ir 


ter~. 

■•■  ;   c3  ■.*,,  ,.,„ ,  ,  .J  ^  ;^  -^   (p  -- 


-  p"^ 


,f^.  r»    +"  V". 


tn:s        day  c  f   ■'"  -    ^sgJZ. 

he  Englisn  and  the  Fc-.a-ia-  :  a- ::  .^a-es  .  both 
texts  being  equally  authentic, 


FOR  THE  GOVERNMENT  CF  THE 
UNITED  STATES  OF  AMERICA: 


i 


•£? 


t** '  "*—  •-''  "^    ^"''^  » 


0 


'"""',  ,,".,  LJ  *  1  "  .1'  ,» 


'^yr^ 
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Bucharest, 


April  3,1992 


Dear  Mr.  Minister, 

I  have  the  honor  to  confirm  receipt  of  your  letter  that  reads  as 
follows: 


UMI 


Dear  Mr.  Ambassador: 

In  connection  with  the  signing  on  this  date  of  the  Agreexent 
on  Trade  Relations  Between  the  United  States  of  Araerica  and 
Romania  (the  "Agreenenr" ) ,  I  have  the  honor  to  confirm  the 

understanding  reached  cy  our  Governments  (the  "Parties") 
regarding  cooperation  ^n  the  field  of  tourism  services  as 
follows: 


I  .  QQAL 

1.   Both  Parties  shall  facilitate  the  expansion  of 
tourism  between  the  United  States  and  Romania  and  encourage 
the  adoption  of  measures  by  tourist  companies  of  both 

countries  to  satisfy  the  desire  of  tourists  to  learn  about 
the  lifestyles,  acnieverr.ents ,  history  and  culture  of  each 
countrv. 


promo t: 


-  r  T  ^  r 

Each  Party 
:■  the  estafcl 

',  n  o  *^  *^  '  '"  p  ■=;   '  ' 

'   •   i         v./   ^  *^         u^       ^»'  V^   ~3  -Jb   I 


TOURISM  PROMOTION 


s  h  a  i . 
,  snme: 
1  t  h  e 


seek  pei-mission  of  the  other  Party 
:  of  official,  governmental  tcurisn 
)ther's  territory. 


2. 


?e: 


,eld 


offices 


.  s  s  1  c  r; 


shall  be  subject 
to  the  laws  and  r 


open  tourism  promotion  offices  c; 
ne  status  of  personnel  at  those  offic 
the  agreement  of  the  Parties  and  sui 


:es 
i"^  ec" 


ecu^a' 


,  ens 


,-r  ^ 


the  host  country 


The  Honorable  Constant m 
Minister  of  Commerce  and 
Romania 


ta 
ur  ism 
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Bucharest , 


Apr.:  3,1992 


Dear  Mr.  Minister, 

:  nave  the  honor  to  ocnfira  recei] 
follows : 


'Cc*X   jlG1ww"&X, 


reads  as 


Dear  M^ .  Ambassador: 


In  connection  with  the  signing  en  this  :iate 
on  Trade  Relations  Between  the  United  States 
Romania  (the  "Agreement") ,  I  have  the  honor  ■ 
understanding  reached  by  cur  Governnents  ;:thi 
regarding  cooperation  in  the  field  of  touris; 
follows: 


■nd 
t..e 

) 


ices  as 


1.   Both  Parties  shall  facilitate  the  expansion  of 
tourism  between  the  United  States  and  Romania  ar:,::  encourage 

the  adoption  of  -measures  by  tourist  companies  cf  r::-'::: 
countries  to  satisfy  the  desire  of  tourists  t: 
the  lifestyles,  achievements,  nistory  and  cult 
country . 


e  ot  each 


OFFICIAL  TOURISM  PROMQTTGM 

1..   Each  rart\  shall  seek  permission 
prior  to  the  establish^ment  of  official,  ai 


preset icn  offices  m  the  other's 


-en 


">'  e 


: :e  ■,  *::.er  Party 

~e:~'al  tourism 


2.   PerTiissicn  to  open  tourism  prcrcticn 
field  offices  and  the  status  of  personnel  at 


shall  be  subject  to  the  agreement  cf 
to  the  laws  and  regulations  cf  the  "r.i 


.  e  r  a  r 


ffices  or 
cse  offices 
:  f  subject 


The  Honorable  Constantm  Fcta 
Minister  of  Commerce  and  Tourism 
Romania 
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Swa*^    De    operate: 

W    S.J     i-A    A..         ^      -D     ^  '  t  f"     ^       'W     I    L  .     s.^       >,.„       .«.      V.'      > 

shall    not:    f  u r. ct :, ; 
t  r  a  n  s  a  c  1. 1  c  r,  s  ,     e  n ' 

"  0  nrr  sr"CLal    "■'^™i'~ 
a c ^  1  v  1  w  1  s s  .       J'  s zi 

1    ■<   r*       ^  r* 


rc-cticn  offices  opened  by  either  Fariy 
or.  a  r-.cn-corjT.ercial  basis.   Official 
offices  and  the  personnel  assigned  to  r 

3  3  acrents  or  principals  in  ccr.~erci2l 
r  ^ntc  contractual  agreements  en  benal: 
at^ons,  or  engage  in  any  other  ccnnerci 
cff:.oes  shall  not  sell  services  to  tne 


^"^srator* 


e 


oorrete  with  travel  agents  o 


Cfficial  trovernr.ental  tourism  offices  shall  oo 

.es  reliatei  to  tne  promotion  and  facilitation  o: 

cetween  tne  Un^tea  States  and  Romania,  ---'  ---- 


(a)   providincr  inform.ation  about  the  tourist 
facil-,t.e5  siro  attractions  m  their  respeot.ve 


CO 


fb)   ho 

T-  O  ^'  -^  ,C5  C,  p  ' 


ne  puDiic,  tne  travel  maus- 


rlino  neetmgs  and  workshops  for 

:he  travel  industry,  as 


(c) 
(d) 

t 

a  n  3 
(e) 


1  o  a  1 1  n ' 


m  trade  shows; 


5. 

:  o  0  0  e  n 
!.  e ''  r  1 1 0 ' 


1  3 


opting  advertising  and  pror.c' 
^,.on  as  posters,  brochures,  a: 
.  to  the  public,  the  travel  i: 
,^a , 

•-mg  tourism  market  research 

.nis  letter  shall  obligate  ei' 
•overnmental  tourism  office  i; 


r  a: 


■  Z L"RI5M  CCM?A^^'IES 


1.  Comreroial  tourism  com.panies,  whether  privately 
governm.enta  i  ly  :wne:::.  or  branches  thereof,  shall  be  trea 
as  private  oon-eroia^  oompanies,  fully  subject  to  all 


appiicar^e  ^aws  ano  regulations  o: 


the  host  countr'/. 


2.   Eacn  Party  ona,.!  ensure  within  the  scope  of  .ts 
legal  a'^tncr,-ty  a'-.o  .n  accordance  with  its  laws  and 
regulations  tr.at  do'/  oonpany  owned,  controlled,  or 
adm.inistered  oy  tnat  r'arty  or  any  ]oint  venture  therevit; 
or  any  private  com.pany  or  :cint  venture  between  private 
companies,  ■r.r.^zh   effectively  controls  a  significant 


UMI 


Federal  Regirter  /  Vol.  58.  No.  128  /  Wednesday,  JuJy  7.  1993  /  Presldentiai  Documents  36327 


proportion  of  the  tourisra  and  t 


:erritcrv  o: 


hat  Partv  shall  vr 


nationals  and  c c r p a n i e s  of  t h e 
eoui table  Pas  is . 


ravel-related  SGr%'_css  in  the 
cvide  tPcse  ::f:r  vices  to 
ther  Fart-/  : -:  ■:  fair  and 


•  V,  ,• 


2  s    a  1 


c    riean    rhat    tcuris™    ara 
;  c  t    race  i  v  e    the    r;  e  n  e  f  1 1  s    f  r  c;  r. 
o  t  .h  f^  r     "  ""  d  '.^  ■=;  t  r  '  p  «^    a  ^^  ,-•    c  c  —  *-  --'  >■-  c 


'  e  -,  e : 
■  3  '.-■  e 


11    be 

* ed   services 
•ent   as    fully 


I      .t  a  V  P>      t^O       *^-->-*-»~p,r-      i-„„^.f.      ^_      _». 

c e  treated  as  an  i .n t e a r a  1  par t 
c; r a t e f  u  1  if  v c u  w c u  1  d  r c " *  "  "^ '~ 
snared  by  vour  ccvern-ent. 


^his  understanding 
eement.   I  would  be 
.nderstanding  is 


I    :;  a  */  e    t  n  e    further    h  c  n  c  r    t  c    c : 

1 1  T^  •"  r-i  •"  Q  •"  ,^  '^  :"♦   ^    ^  r^         ■    r~         t~  '».^    ^  -w-.  ^  -.4        ?■-,..       >.«  ,  . 


t;  x  ,  , . : .  u . .  w     a . 


cmg 
itutes  an 


■  S  **" 


// 


■■■■   * 

C- 


^^4^/1 tA 
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Bucharest, 


Acril  3,199  2 


>-   w  >-    M  '  n 


Q  •■  o  ■>- 


I  "'.  3  V  e  the  hi  o  n  c  i"  ^.  o 

I  -  ^  ^  ^  «  5  . 


rc-fir-i  receipt  of  your  letter  that  r 


Dear  Mr.  Anbassadcr: 


X  n  c  c  p,  n  e  c  t "  c  r,    w  *  *~  ^ 
en  Trade  Relatirrs 


States  and  tne 
have  the  no nor 
Governnients  as 


e  signing  on  this  date  of  the  Agree-en- 
tveen  the  Government  of  the  United 

of  Rcrzania  (the  "Agreer.ent" ;  ,  I 
confirm  the  understanding  reached  by  c^r 


.  %  T"  >"  '^  T  C  1 


pr: 

in 
la" 
re; 
re 

si: 
co; 
tm 
an: 


>    PartK 

■  *'  Ci  ("*""  **    ^    /-^  1 

patent: 


!Si; 


.atmg 

fnator  1 

!  Prote 
1  the  '^ 
.  1  s  t :.  c 


es 


^"  c^  o 
fi  r^  ^ 

JUST. 
<-"  ^  ^ 


..i  c  e  c 


jze 


t  ::•  provide  adequate  and 
■:;rce:::e^.t  of  intellectua 
ar.Ks,  copyrights,  trade 

integrated  circuits. 
.tr.ents  to  those  intern 
ectual  property  to  whic 
.cally,  each  Party  re 
:  respect  to  the  Pari 
i:.strial  Property  (St 
:^on  for  the  Protecti 


effect 
1  prooe 

secret 
Each  Pa 
ational 
h  both 
affirms 
s  Conve 
ock.holm 
on  of  L 


ive 
rty 
s, 

rty 

ag 

Par 

« ♦-  ■> 

Ac 
.te 


■ign 
:d 

iBT,  e 
.es 


are 


e 

Or; 


^   <r-,»- 


ra 


^  i 


an 


^reatnent  t 

:  *"  C  "»'  1  d  e  5   t  "": 

■  e  g  u  1  a  1 1  c  r,  s 
:ni3  ^ettsr 


sn.:i.. ,.  provide  no  less  favorable 
.t  nolders  of  the  other  Party  than 
:.::;:-; t  holders  with  respect  to  lavs 
::=  =  5  mplenenting  the  provisions  : 


2. 


adequate  and  effective  protection 
l€:ctual  property  rights,  each  Part; 


,i::nere  to  the  Pans  Convent 


.^  r-(    ^  ^  >- 


s  n  2  *  *  ■--.  y-K.  -".  w^-  H,  ^^  ,^^  ^  .fc.. 

Prctecticn  ::f    :n:i,-s  tr  la  i.  Property  (Stockholm  Act,  I'^e") 

(Fans  Convention),  a--,::  sna,.!  adhere  to  the  Berne  Ccnventi:: 

for  the  pr:;tec*:  i:; "  :.r  literary  and  Artistic  Works  (Pans 
1971)  (Berne  '2z-,\' 

P  y^  '^  *"  O  {~*  ♦■  ■■  ^-^  »-*,    .--  -f-  7 "  y- 

and  sna  1 1  ::<  ,>5  :;.  :.. 


and  the  Geneva  Convention  for  tn 
f  Phonograms  (Geneva  Convention) 
n t e r  alia .  the  following: 


The  .d  o  n  c  r  a  o  1. 2  ^'.  c 
?  0  n  a  n  1  a 


c/ 


J  Tour,:. 3- 
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a) 


p  V c  "^  ■": i:'^     1  ^:  ^  :;  r  r  ;^  -^ r  r^ 


"H' 


(i) 


.  ;■;  e  r 


;: :  c  t  e  cv  *  *: ::  e    works  1  i S ted  i  n 

?. '  =  r  r-  e    c c n v e  - ^:on  and  any 

-.-.^■^n   or  larer  developed, 
:.';3l  expression  within  the 
e:  e  Convention,  including: 


(1)   all  typrs  ■■!:   •r-p;,. -■ 

1,  3.  r. c; u a ^:w  p  ,  -n e  *: h G r  :., 

f  c  r-:  wn  icn  <:::":  a :;t? 

.1.  ^  t  e  r  a  r  ''  »» c  r  k  s  ;  a  r  s 


.".'■  r'  '"'  .7  1  d  juS 

.  n  ::r::arams  and 
■prsEse-:  in  any 

sc:;.,r:-p  ■::■  object 
r ::  t  p  ■■■,:  t.  e  a  a  s 


(2)   collect 

or  ur.ri'': 

i  r  ::  r :  -  ■ 


>■-    ■■■:j  >.*  1 


compilations  of  protected 

•material  or  data  whether 

r e  r  -'^  3  : ::  r:  1  e  or  any  other 

r':;  ::.:it  a  : ..j:,-es  .  which 

:tea        :" .:, :   ^  ■:  they 


♦■  p   ;i  •■■. 


.  e  ,^,  ^,  e 


:\ .     :r  eat  ion  by 
jccrdination, 
contents. 


'  i  i  ^   r  _ 

^-,  .^..  ,.~  .  .  .  ..;  -.  .^ 

^'   *.  .^  *  j„  -,_-  c:  _* 

f  ^  3  r"  3  c  T"  3  n  r* 


3)  (i) 


*  .lu  the  rights 

cted  pursuant  tc 
Shall  include. 


(1) 


.  *r:   *i  X  C 


3  'lI  s., 

ter 


:es  of  tr. 


.:-,...:::-*:  or 
ion  into  the 
::*■  : -iv fully  r.ade 


(2) 


(3) 


■  •■■*■- 


r: >: c  ., ;,- 3  :.. \' e.       :  ■■..ir.t    to  prevent  the 

:rtat:,cn  :.  ntc  ♦:r.e  -crr't::-y  of  the 
y  ct     ~cv:es    oi    *,  r: e  -orx  made  without 
autncr^zati.on  ci  the  right-holder; 

e>:cl..3:.,ve  r  :.  .-:ht  to  make  the  first 
.  :j  ,:  1 2:tr  :  ::;.t  :,  on  of  the  original  or 
.i:..:t::cr  :::  :■  :  :opy  of  a  work  by  sale, 


(4) 


"G  s  r  8 
'  r  3  n  "^ 


cart, 

~GG  1 


f  it  least  computer 

tPe  exclusive  riaht  to 

c r  1  z G  c r  :: r- c n  .  r  .  *-  *:  n .:;  : g  • tal  of  the 

ma .;.  ;: r  zcp les     : f  ':  ^ e  :  r  :: opyr ighted 

s.   Eacn  Party  -ay  €xc: ;:::e  from  the 

2  ...  r :  '::■  r.z    ::r  o  a  r  ..^  -  s  ':  r;  ::i  z.    .  i  r"  a  fixed  as 

ct    -.  -acn,  :ne  :r  ■::-.•;  !:  i  ,:>:  g  i  in  a 
..  -:  r  '■■; ::  t  ...  ::    c  *"  '■  ^^  ■.  „  '•: ..  -  c- ::  t  :  r: :.,  f:;=  z  o 
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(5) 


copying.   Putting  the  originals  or 
cockles  of  computer  programs  on  t.^.e 
r-arKet.  with  the  consent  of  the  rign" 
holder  shall  not  exhaust  the  rental 

•■ ■*  w  *"  H.    ::a  r^  ■"' 


r.e  exclusive  right  to  publicly 
c~.~.unicate  a  worK  except  for  a  sou.- 
Bcording  'e.g. ,  to  perform,  display 
ro'iect,  exhibit,  broadcast,  transr.i' 


;r  retransmit  a  work) ; 
inall  include: 


the  term  "pucl 


(A) 


lB] 


communicating  a  work  in  a  place 
open  to  the  public  or  at  any  place' 
where  a  substantial  number  of 
persons  outside  of  a  normal  circle 
of  a  family  and  its  social 
acquaintances  is  gathered;  or 

communicating  or  transmitting  a 
work,  a  performance,  or  a  display 
of  a  work,  in  any  form,  or  by  means 
of  any  device  or  process  to  a  place 
specified  in  clause  2(ii)(5)(A)  or 
to  the  public,  regardless  of 
whether  the  members  of  the  public 
capable  of  receiving  such 
oommu  meat  ions  can  receive  them  m 
the  same  place  or  separate  places 
and  at  the  same  time  or  at 
different  times. 


(ill)   Parties  shall  extend  the  protection 

afforded  under  paragraph  2(a) (i)  and  2(a) (ii) 
cf  onis  letter  to  authors  of  the  other  Party, 
wnether  they  are  natural  persons  or,  where 
tr.e  domestic  law  of  the  Party  seeking 
priteoticn  so  provides,  juridical  entities, 
an'i    -.0  their  successors  in  title. 


(iv) 

ft  X  c ,» 

2  '  a  i 
s  f*  r"'  '^ 
Eaoo, 
a  n  d 

c :  1 

♦-  ^^  ^  ,^., 

t  n,  e  y 
acq:. 


r-ao: 
.  1 V  e 


?• 
e  X  ( 
■-_  i-1 

o  '^ . 
a] 


•3 
.  f 

:s  1 
as 

^  o  ' 
sn 
ex 


igh 

exp 

als 
ve 
sig 
unt 

clu 


ty  shall  provide  that  the 
ts  protected  under  paragraph 
is  letter  are  freely  and 
loitable  and  transferable, 
o  shall  provide  that  assignees 
licensees  may  enjoy  all  rights 
nors  and  licensors  acquired 
ary  agreements,  and  ensure 
led  to  enjoy  and  exercise  t 
sive  rights  in  their  own  na 


•-  K 


\3.' 
i  "  ' 

mes 


he 
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(V)   In  cases  where  a  Party  ca  ,.  cu  .  at  e  s  -:,'-.e 

:  e  rr-    c  f    p  r  c  t,  e  c  1 1  c  n    c  t    a    w  c  r  k    :  'n    a    ::  ;■  3  :  s     ,  •„  -  er 

'  h  3  r.    1  r.  e    life    c  f    :3    a, a  t. u  r  3  ^    t;  e,  r  :~  c  r       ' ■■■■    *"  f ••  •■  — 

tecticn  sna^I,  ::  e  - ::  ,1  e  £  5;  *:  r.  a  -     'ears 

he  lirst;  a\^t.T:crize::    p'-- c i^cat^un  or, 

7  sucn  ai^rhcrizea  puclication  within  fC 


*"  .K-  .-^  ^ 


■■.'Gars  t^'-i-T',    *-^p  ~ 


:,er 


. .  e  "  a 
"a  e  :::  a  k  1  r,  c  . 


r ■ ,  50  years 


(vi)   Each  Far- 

exclusive  riqr/ 
1  I  a  ;  :  1 1  !  c  f  t  h 


s  n  a,  „^  1  ::  ■:,,  r.  t  .  r  e 

,i  r-  r-S    p  Y  ,^-  p  y^  ♦--  .  ,.,  ,-.  ,.- 

(....J  ,*h   ~^  V   ,A.  "^i  &  x^  '^^  .  .  U  C"  * 

» e  "ti.  r.  e  r  ■'  1  r  r" » '._  .a 


-he 
igraph 


taticns  cr  exce 


jk-f   *»■■  .4,,.   W  »  4-  O 


special  cases  v  h 

.  J  c  r .  h  a  ^    8  X  p  *  c  -*.  ^.  3  r  *  €:■  n    o 


T  G  £  t. 
■'.::  c  z" 


1  .'"-  "^     ■■-4 


:r:e 


such 

•     a 

not 


■eascnacly    pre-;;  ua ice    the    le': 


t,  e  r  e  s  t 


'"'  Ipi         >"    »     ,."N,c  *-«i  *•■  *-    ,,-~,  -4   r^i   "«"" 


( VI 1 )     Each    Party    sha 
c  c  rrx  u  1  s  c  r  V'    1 1  c  8  n  s  i  r  ci 

■J.  -  J  '.-4     w4  L.  .-.,..*.  .-L  iL-  O.  ^  J,.,  W  i  *  -3     ^    ^ 

^  ,'"''-'"'■,'  O  r*-  **■  "  ,—  ?-«,  * 

legitir.ate  ccr.pulscry  cr 
1:., cense  or  restriction  of 

■3    -r^    -    r^  ^  ■*-  '-r  -^    V-  p  —  1  1  r-!  p  -r-  -a,  ♦"  -^  p,  ♦"    c  ^ 

tl  C   *^  n  S  U  '*'"  P   T  r5  '/"^  p  n  "*"    ^  "^"^  '"^    V-  p  **. 
3  tl   3    "^  ^  '■  "  P  "'    ■■""'  '~'  '^  '^   "*  C'  *■"  p  r*  f   "^.  '"■■    *"  * 

n e a c 1 1  a  t  e d  en  a  ■; c  . ',., n t a r %•" 


M  t.  resor*:  *■  "^ 

;c5e  work a ,  rights 
:  ,-naar  t ra::  '-erne 
;all  a: E;.r':  *  •-  at  any 

fe. X  L  ^„ ...  a  ..  .  fc:'    ^  ^  G n  w s    to 
-all    rraaa:  ae    TTieans 
1 1 3  a  i.;-  G    .:: !     r  :  /  a  1,  *:  ,  e  s 
wr. a'-,    -cuid    be 


(VI. 1 


;     a-acn    ra.2rtv"    .s: 

ode  c  e  '*"  ^"^     ""^  *"    '■■^'  ■ 

s  1  a"  e    V- .  .... .-,  •- ,~    .- . . 

w  i  n  g  : 

(1)       tc    --prcc: 
a:  e  a  a  s     ,;  r    : 


3..^,     at    a   minimum,    extend 

a    reacra... --ca    the 

:c    ar    to    dv-thcrize    the 


recording   by  any 
ir   whole   or   in 


(2) 


o  exercise 


t  Ai 


>»i  V  ^  ...A  *:...  ...J, 


(2) (3) 


r  a- at ion  and 
•;  .en  and  rental 
aphs  2(a) (ii) (1) 
ihis  letter. 


(ix'  Paragraphs  2(a) (iii),  (iv)  and  (vi)  of 

this  letter  £,aail  apply  7^'jtatis  mutandis  to 


(X) 


^  :""  *^    P  ,3  *-  ■♦"  ■ 


1: 
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protect:  sound  recordings 


^  "*  *"  C!  *" 


xed  or  published 
the  other  Party 


.n  the 


(2) 


rctect  sound  record 


^  ^  _    C  ^  V- 


^  e  a  s  t  5  0 

and 


■ears 


(3) 


:ac 


the  right  to  r.ake  tna  firsi 
distribution  of  the  origin: 
n  authorized  sound  recordir.: 


exce 


;ale,  rental 
at  the 


1  »-  ^  ♦•  ^^  o  >-  • 


.se 


^'  Q  n  ♦-  *-'^ 


.rst  sale  o: 


original  of  such  sound  recordir. 
shall  not  exhaust  the 


ne 
-J 


rental    o; 


^.npcrtation   right    therein    rthe 
"rental    right"    shall   r.ean    the    : 


.0  au 


thorize  or  prohibit 


disposal  of  the  possession  of  th« 
original  or  copies  for  direct  or 
indirect  commercial  advantage) . 


(xi) 


'"'  ■■'^  **" 


.es 


:all  not  subject  the 


ition  and  validity  of  intellectual 
ty  rights  in  sound  recordings  to  a: 
ities,  and  protection  shall  arise 


;pon  creation  o 


f  t-hi 


(b: 


(i)   ?r'-teot-iole  Subject  Matter 

(1)   Tr-ider^arks  shall  consist  of  at 

least  any  sign,  words,  including 
personal  names,  designs,  letters, 
numerals,  colors,  or  the  shape  of 
goods  or  of  their  packaging, 
provided  that  the  aark  is  capable 
of  disting^iishing  the  goods  or 
services  of  one  undertaking  fron 
those  of  other  undertakings. 


(ii) 


(1) 


The  term  "tradem.ark"  shall  include 
service  marks,  collective  and  r.ay 
include  certification  n-.arks. 


sition  of  Rights 

Each  Party  shall  provide  a  systen 
for  the  registration  of  trader.arKS 


UMI 
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Parries  shall  provide  ::  r ::  t  e '.:  -  ., ::  n 

for  tradertarxs  casea  : -:, 

• 

registration  and  -,  a  y  r  r  :  „.  :,  ,:  e 

protection  ';n  the  cai:;.;;  of  use. 

V  **  f 

E  a  c  n  F  .3  r  t  y  snail  t :,. :: .  ., ;;  n  ,,::  a  ch 

■ 

trade  r,  a  r  >:  e  1 1 1  e  r  ;:  e  f  c  r  •  ■•■  .  *■■■  i  s 

registered  ::r  prcrptly  .•i:*:,>r  :-  is 

registered  and  sha  1 1  :i  1  f ,;:  r . :  :: *: r, e r 

parties  a  reascnatle  :r:p:::rt.^ru ::_,■  ZQ 

» 

petition  to  cancel  the 

registration.   In  aad  ^  t  . -?"   ,---,- 

Party  nay  afford  an  :rp  -  r  -  . -• :  *.  :  zv 

the  other  Party  to  cppcse  ::r.e 

registration  of  a  tracie-.ar k. 

The  nature  of  the  gccos  zz    -a •:"..  j.ces 

to  which  a  traden^arx,  :  s  •:  :;  re 

applied  shall  m  no  case  '...zr-    .sn 

obstacle  to  re g  i  s t  r a t ..  c  r  ■:  t    t:  r„ e 

. 

trademark . 

■,,  ill,]    R 

-.gnts  Conferred 

(1) 

The  ovner  of  a  r  eg,i  stere::  ':./: zzc ztk 

snail  have  exclusive  r:.gntG 

therein.   He  shall  be  entitle:,:  zz 

prevent  all  third  parties  net 

h  a  V  mg  his  c  c  n  s  e  n  t  f  r  o  n  ..  z  ;  n ::  :  - 

comneroe  identical  or  s  i -,,:..  l  a r  s^,^ns 

for  goods  or  services  -nicn  zrz 

identical  or  sir:ilar  to  tnc se  in 

respect  of  whicn  the  tradenar'-"  is 

protected,  where  soon  ,-se  ^-c^^u 

result  1 n  a  1 i k  e 1 1 h  c  c  z    z f 

confusion . 

(£} 

Each  Fart.  ^'-a..  •  ^           -o  register 

or  shall  -a-  -,  '  >   ■  .  -  at ion 

and  prch..ri*.  .r«-~   f  .  *;      rk 

likely  to  ^a^st=  lo-t  ,-     -  ■   a 

tradeEar<  *     -."  z" '  >  z     -    . 

ccr.sidereu  t„  le  «t._,. --.r , 

Party  say  not  require  I--'"  •  • 

reputation  of  the  traic-i:-   xtend 

beyond  the  sector  :f  -re  :  .:  .  :  c 

wh  1  ch  noma  .  1  y  d e  *.  1  s  -  .  * :  ■  . ^ 

relevant  gocos  ;r  ser-  .  - 

(2) 

The  owner  of  a  traden:ar-:  sria.Ll  be 

entitled  to  take  action  against  any 

6 
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(4) 


(iv;  Ter 


unauthorized  use  which  constii 
an  act  of  unfair  competition. 

The  rights  described  in  the 

foregoing  paragraphs  shall  nci 
pre]udice  any  existing  prior 
rights,  nor  shall  this  affect 
possibility  of  Parties  making 
rights  available  on  the  basis 
use. 


.  ia  w  e  s 


■'>  * 


Protection 


registration  of  a  trademark  shall  be 


.  i".  a  r, 
.  a  V  e 


tern  of  at  least  10  years.   The 
ion  of  a  trademark  shall  be 
eiy  renewable  for  terr.s  of  no  less 

.0  years  when  conditions  for  renewal 

;een  net. 


(V)   Other  Requirements 

The  use  of  a  trademark  in  commerce  shall  not 
re  encunrered  by  special  requirements,  sucn 
as  use  whicn  reduces  the  function  of  a 
traderark  as  an  indication  of  source  or  use 
witr.  another  trademark. 


(vi) 


oT.pulsory   Licensing 


crpjlscry    licensing   of    trademarks    shall    no- 


(vii) 


a  r,  s  I  e  r 


■ar.-:  registrations  may  be  transferred 


(i) 


Patentacle  Subject  Matter 

Patents  shall  be  available  for  all 
inventions,  whether  products  or 
processes,  in  all  fields  of  technology, 
except  that  a  Party  may  exclude  from 
patentability  any  invention  or  discover' 
wr. icn  is  useful  solely  in  the 
utilization  of  special  nuclear  material. 
zr   atomic  energy  in  an  atomic  weapon. 


(ii)  Pia.-.ts  Conferred 


UMI 
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A  patent  shall  confer  t.ne  riant,  lo 
prevent  others  net  nav:  r, a  -  r.e 
patent  owner  '  s  c cr s e n t  f  r :: :-:  -  j:  -  ms , 
usmq,  or  sellirq  the  s  ■,^,  r;  ■;  e  .:  *:, 


na^ 


:  g  ^;  ^  *^^  g  j-^  ♦; 


-r  ■::■„■::  case 

of  a  patented  process,  z.r.e    -cterr 

.-*  ^,  *-,  -^  Q  >-  C   t"  ^  O   »-  ■»  r««i  «-*  «H   *-  "■™   ,,-.,  >™  ,.,  ,.  „  ^  ^  *..    ,.  ^„,  ,,.,  ,, 

net  having  consent  frc:~  -si:-^  mat 
process  and  from  ...sir.::,     s  e  ,.,  1. .,  n :::  .  r: 
importing  at  least  the  trca:..  :-t 
obtained  directly  .tv  that  crc^css. 


Where  the  subiect  iratter  of 
patent  is  a  process  fcr  ■:::: t 


_hat  an  alleaed 


^ ''-  p 


'e  r 
c  e 


n^-ng  a 


product,  eacn  Party  sna...  1  :::r::vide 
that  the  curd  en  cf  est  a::,,,:: 


V  a  s  n  c 

h e  c n  the  alleged  irf 

patent  owner  presents 

a  substantial  lixeiihccd  exict:: 

that  the  product  was  nace  ry  •::: a 

process  and  the  patent  awter  tas 

been  unable  throucn  reascnail. '- 

efforts  t  C'  d  e  t  e  r  n  1 1  e  *".  h  p.    ""  r  "  ■ '"-  '"■  3 

actually  used.   In  the  :: a  t n e  r :.  r  'r 
and  evaluation  c  f  e  '.•  1  c  g  r  c  c  t, ::  "„  t  c 
c  c  r  t  r  a  r '» '   n  ^  g  1  e  c  1 1 1 .".  a  t  *-'  "  ■"  *"  -"■  ■'" '-  '■■■  *" 

C^     ^  V^i  t~i  r"4  £1  ^  /3,  ^  -■"»  !S  '^  '*"■        >^     'f-"*  "«—  ■"""■  *^'  ,™  I'™  • ^' ^'     

trade  secrets  shall  ::e  *:, a-:er:  :.nto 
account . 


.-ct 
.1 

the 

tha" 


A  patent  na' 
Grounds  t  h  h  ' 
refuse  1  to  ' 


Kca  anly  on 
ave  justified  a 

patent . 


(iii) 


:ns 


the  exclusive  rights  v.: c :■  f e r r f - 
such  as  fcr  acts  done  !'cr  .ixr: 
purposes,  provided  that  tr:.e  e 
significantly  prejudice  tne  e 


interests  o*"  *•'" 


.  £3    '"*"  *■  (^   '^  ^' 


^    *"he    leaitiriate    mteres" 


exceptions  to 
by  a  patent, 
^nental 

:e::t  izs    do  not 

•:  a-:  ..„  n  7  :i,.:  count 
•:t.. : :  parties. 


Term  c  f  P  r  c  t  e  c  1 1 c  n 


Each  Party  shall  crevice  • 
zt    at  least  20  years  frcn 
cf  the  parent  applicat 1  an 
the  date  of  arant  cf  tne  : 


rti  of  protection 

■:ate  of  filing 
-1"  years  froni 
T.-L.      Each  Party 


UMI 
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^5  encouraged  to  extend  the  term  of  patent 
protection,  ^n  appropriate  cases,  to 
ccr-cersate  fcr  delays  caused  by  regulator/ 
a c c r c '.■  a  I  crccesses. 


(V) 


J.  J . ,  i  »  - 


,  n  d  ^  r  r  o  '^  e  ■._  w  J.  w  n 


f , 

tc 


this  : 

are  sa 


^i.an5Av-i.w.jaj.   f-i.>^weC 


, cts  ertcodymg  subject  r.atter  deer.e: 
atentabie  under  its  patent  law  pri: 


.e~entation  ot  the  provisions  o: 


wnere  the  toilowina  con; 


(1) 


(2) 


tee  3ur)~ect  ~atter  to  which  the  prod; 

relates  will  becor.e  patentable  after 

imp le~entaticn  of  the  crovisicns  of  ' 


'r 

let 


1  nc 


a  patent  nas  been  issued  for  the  pro; 
ty  tne  other  Party  prior  to  the  entr; 
mtc  fcroe  of  the  Agreement;  and 


(3) 


cduct  has  not  been  marketed  ir 
.cry  of  the  Party  providi: 
tional  orotection. 


T  r?  ^  in  r-r    -;-  ,  ,  .—  i 


The  ow:-er  :::  a  patent  for  a  product 
satis: /mc  tne  conditions  set  forth  above 
shall  nc-.-e  the  right  to  submit  a  copy  of  ' 
p,;itent  t ::  tne  cor,petent  authority  of  the 
Party  rrc-.-icmg  transitional  protection. 
Such  Party  sna^l  lim.it  the  right  to  make, 
use,  cr  se..:  the  product  in  its  territory 
such  ;;»ner  fcr  a  termi  to  expire  with  that 
the  ::,:2te"'t  -"...emitted. 


(vi)  CoiTipulscr 


-~  Oi  *^   Cl   pi   < 


Each  Party  may    l:.mit  the  patent  owner': 
exclusive  r-icntc  through  com.pulsory  1^: 
but  only  il   to  rem.edy  an  ad]udicated 
violation  :f  competition  laws,  '2)  tc 
a:.:cr';c5,.  :. n^y  during  its  existence,  a 
declared  -aticnal  em.ergency,  and  ^3;  t: 
enable  cc~c.liance  wit.h  national  air  oc 


standar  ::3 
essentia . 


-nere  ccmpulsory  licenses  are 
:.  su en  com.oliance. 


Where  tne 
of  compuls: 
provisic-3 


2f  a  Party  allows  for  t 
lice.nses,  the  following 
:.l  he  resoected: 


ne 
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C  0  rr  p  u  1  s  c  r  y    :  i  r-  p  r  ^  p  s    <~  a  '^  1  :     - '--    :  •■■■:  - 

exclusive     ir  a     -."-!■      .:-.,.     -    ■  Acep^    witn 
that    part      r    "  -     .--*  •  :  .  -       .,   which 

exploits 

(2) 

The    pa yr. e n t    a f    r e a: u r o r a tion    to    the 
patent    avner    a  c  e  q  i:  a  t  e    a  a    ■: ::  a,  a  e  n  s  a  t  e    the 
patent    avner    fu.ly    far    -he    license   shall 
oe    requirea.     except    far    ra.T.pulsory 

licenses    t  c    r e ::. e d •/■    a  a  :  •,..;  a  :  a :'..  ted 
■-■lalaticns    af    ccirpet :.t ...ca    ,..r*. 

(3) 

Each    case    irvolvln?    the    possible   grant 

a  f    a    c  c:-p  a  ^  s  cry    1  :  a  a  a  a  e    shall    be 
cans ide red    an    ..ts    ..ndividua,.    nierits 
except    that    such    cans  :.cer3t  ,.  .:•-;    -nay    be 
vaived    ..n    cases    af    a    .zealarea    national 
emergency . 

(4) 

Any    ccnpulscry    license    shai:    r^ r    ::.:Voked 

when    the    c  i  r  cu  i::  s  t  a  n  c  e  s    v  a :  -,:  a    ..  *?^  ■;:    -;,  a    its 

: e a s e  t c  ex 


Xi  i  v.^^ 


3  c  c  o  VI  n  ti 
paten- 


1 ;~  a  t  e. 


cwner  ana 


;ntinued  existence 


;  e  s  €; 


"umstances 


recues- 


paten' 


(5) 


"e'ai  ew 


•^  i  j  e  * 


■  e  .9 ' 


sts  of  the 


upon 


able  for; 


(a) 


(b) 


e  X  c  e 


;ce  of 


IrC 


;ency, 


.  e  C  1 ; 
.cei 


. ufe  >_ 


se 


a  n  :,1 


ompulsory 


(c) 


a,  e 


a  I" "" 


the  amount  of 


a  p  e  .a  s  a 

I.  -  jh-/  L-t  ji,.  *rii-  ^i,.,..' . 


'^.::e..:    for 


I."  a  s  a 


(G 


i-.j~,  I  U  _  ^  ~  , 


;;•  rv " 


CIRCUITS 

(i)    Subject  Matter  for  ": 

(1)   Ea en  Par*-    -  l.  .  . 
c  r  *  G  "*  ^'  a    ^    *" 
a  ser.icc-  a ,-  t ,  r 
however  *■  "^e  .  _  '-. 
cr  encodeu. 


on 


.6  5. 


a  r 


'^  *  •  ction  for 
•  orated  in 
"cuit, 

mxgnt  be  fixec 


VOL 


(2) 


t\:  X  < 

des 

app 

yea: 
,  ^    1 

■-\     r' 

re  1 
r  eci 
cor, 
u  r,  1 


i    Pa: 
1 1 1  c ; 
,gr.s 
.  ica; 

.  n,  e 


■  /    * 

or 


t  V  1 


,ted 
lire 
■  1  d  e : 

!SS 


s 

n 

yo 

hi 
ng 
o 

la 


SI 

Ut 


icat 


s 

IC 


ly    c 

■egi 

reg 

lall 

.rst. 

-de 

re 

ate 

e    1 

can 

or 

ess 

n    o 


ondit 
strat. 
istra 
be  g 
comm 
sign 
quire 
rial 
ayout 
ts  to 
propr 
entia 
f  the 


ion  prote 
ion  of  th 
tion  IS  r 
iven  at  1 

ercial  ex 
in  which 
s  deposit 
or  other 
-design  s 

disclose 
ietary  in 
1  to  alio 

layout-d 


cti 
e  1 

equ 
east  f 

D  i  o  1 1  a ' 
to 
s  o 
r.at 
hal 


aycu' 
ired 


app  ^ 
pria 


i.  -J  i. 
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r.at :  on 


(ii)  Rig: 
(1) 


Zac:\    Party  shall  provide  to  rignt- 
"c-ders  of  lay-out  designs  of  the  otns 
Tirf.-  tne  exclusive  right  to  do  or  to 
:iutncrize  the  following: 


(A)  to  reproduce  the  layout-design; 

(B)  to  incorporate  the  layout-design  in 

a  semiconductor  chip;  and 

(C)  to  isport  or  distribute  a 
semconductor  integrated  circuit 
incorporating  the  layout-design  anj 
products  including  such  integrated 
circuits . 


(2) 


corouiscr 


itions  set  out  m  paragrapn 
of  this  paragraph  shall  apply, 
-utandis.  to  the  grant  of  any 
licenses  for  layout-designs 


(3)   Neither  Party  is  required  to  extend 

protection  to  layout-designs  that  are 
oor-jT^onplace  m  the  industry  at  the  tir.e 
:;f  their  creation  or  to  layout-designs 
that  are  exclusively  dictated  by  the 
f;.nctions  of  the  circuit  to  which  they 
art :.  V. 


(4) 


l^ai 
(A) 


arty   rr^ay    exenpt    the    following    fr: 
under    its    law: 


'  i  ^  j.  u  J" 


reproduction  of  a  layout-design  f: 
purposes  of  teaching,  analysis,  z: 
evaluation  m  the  course 


of 


UMI 
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preparation  of  a  laycut-ues^ur.  ur.uu 

IS  Itself  crigira,!,; 

(B) 

inpcrtat  I  en  and  d  istr  ^i;ut^cn  of 
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seni conduct cr  cnips,  incorporating 

a  p  r  c  t  e  c  t  e a  1  a  ,*  c  u  t  -  u  e  g  i ...: ,  -  h  i  ch 

were  sc,^. d  by  cr  *:.th  me  :::'':.. p^Z    of 
the  c  V  r  e  r  o  f  *:  h  e  .  a  ■.' ::  .^  *■  -  ;  e  s  :  .5  n  ;  and 

(C) 

*=  t  ^  '   -    "-    w   .   e 

crctectea  ^a_r  c^t  -  jes  ..  ^ 

prcGuCtc  ^rccrpcra*"  _  "  .       chips 

c/  a  persc"  «^3  es'-a.^.  '  f   -  --i,*;  he 

313  ''c*-  "rov   1- 1  -a.        bonaole 

7rCvA'"Cs  -  c  oe  ..exe   *  -*    »- 

.ar'^.-t-iFSxC'^  *.as  ^''■'t--*' 

cro'.  .^Pd  "hat   -^t*-  -t  s^f  *  to 

cicc*'   "-  ~ar2   r  ,-.r   ^'c    -  the 

^  ir:e  ^--^^^ce    i.s  re-e.  e^ 

p^rsc"  ""ay'  .^rp'^r*"   r  1  ^    *-    *a 

-•-.J,  s.--^  5tCv.v  ^  ^*    .<•        for  a 

reascjh^e  rc.a^t.   '  *  ,    ..e  of 

f  ac^  .■^'^t  af^er  "  t .  f  ^_  received. 

(iii)   Ter-^  -;f 

Frctect icn 

The  tcr~ 

c  f  p  r  c  t  e  c  1 1  c  n,  f  c  r  t  h  e  ,  a  y  -  „: ,  -:,  design 

s  r,  a  1 1  e  X  t 

end  for  at  least  ten  /ears  from  the 

date  z:    f 

irst  ccr.r:ercial  expectation  or  the 

date  2f    r 

egistraticn  cf  the  dec :  en,,  if 

require  d , 

wnichever  ;.s  ear... : er 

(e) 

ACTS  TCNTFARY 

TO  HONEST  CCMMEFC:':  "'  "  "::C£S  AND 

...  —      .   -^.  ^   i.   .w  V_   .^   _  'w'  ."< 

OF  TPADE  SECFETS 

(i)   In  the  zc 

u r  s e  of  e n s u, r  1  r c  €;  f  f  e c z  ,.,  ■ . ' *? 

prctectic 

n  against  unfair  cc^pet :.  t  :.,  :n  as 

provided 

for  m  Article  10  cis  zt    tne  Paris 

Convert ic 

n  for  the  Protect  icn  .: :  Industrial 

Property, 

each  Party  shall  p r c •.■ :  ■■,: e  ,.,  ",  its 

dcr,estic 

law  and  practice  the  ., eca-,  means  for 

nationals 

and  ccnipanies  to  prevent  *:rade 

secrets  f 

rcn  being  disclcsed  to.  acquired  by, 

cr  used  h 

y  others  without  the  ,„::: -sent  of  the 

trade  sec 

ret  owner  in  a  7; a n n e r  c c  t ': : ■: :" 7  to 

honest  co: 

mcerc  1  a  1  prac 1 1  c es  ,_,  ,r, s ,;:  t  3  r-  ,■:  '■•:'  such 

-.  r.  f  crr-at  1 

on : 
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(1)  is  not,  as  a  body  or  in  the  precise 

ror. figuration  and  assembly  of  its 
:::~poner.ts ,  generally  known  or  readily 
a  s  c  e  r  1 3  1  n  a  b  1  e  ; 

(2)  has    dcz'^a^    or  potential  corr-.erzia  ^    va.ue 
::eca,use  .,t  is  not  generally  known  cr 
refill/  ascertainable;  and 

(3)  nas  been  subnect  to  reasonable  steps 
,-nder  t.'-.e  circur.stances  to  keep  it 

secret . 


(ii) 


■e,:rr.er  .r'arty 


_e 


:  z  n  s 


shall  linit  the  durati: 
r  trade  secrets  so  long 
paragraph  2 ( e )  ( i )  of  t; 


as  the 


UMI 


(iii)   Li  e-s 


.Neither    Par":y    snail    discourage    or    i.-Tipede 
vc-rtary    .licensing    of    trade    secrets    by 
-.rrcsir/::    excessive    or    discriminatory 
■■:::-::i.,  •:,  .G-.  3    c"    such    licenses    or    conditions 
wn^cn    --l.,„:'e    the    value    of    trade    secrets. 


(iv)    Governr- 
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ty  shall  protect  such 
unfair  commercial  use 
ty  shall  protect  such 
disclosure  except  whe 
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teps  are  taken  to  ens 

is  protected  against 
'.ercial  use. 
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fair 


Ur;.,es5  the  person  submitting  the 
infcrr.aticn  agrees,  the  data  r.ay  nc' 
re.^ed  upon  for  the  approval  of 
con.peting  products  for  a  reasonable 
n-iriDd  of  time,  taking  into  account 
arrcrts  .nvolved  in  the  origination 
the  luta,  their  nature,  and  the 
expenditure  involved  m  their 
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(f) 


(3) 


preparation,  and  suc.i 
sha  1 1  genera  1 1  y  be  -^ c 
years  fron  the  iate  ■:: 
approval . 


Wh  e  r  e  a 
approval 


iranred 


ar 


reasonable  periDd  zf    e 
the  data  sudnitted  in 
obtaining  the  approval 
commence  with  the  date  of 
marketing  approva i  r e 1 1  e c 
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(iii)   Decisions  on 
a  general  rule,  be  . 
;e  sade  known 
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as 
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Subject  to  3urisdiction. 

Party's  laws  concerning  the  irpcrta: 

an  opportunity  for  :;udii 

aspects  of  initial  rudicia 

rr.erits  of  a 
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r  or 


sued  with  respect:  to  infringement  of  an 
.nrellectuai  property  right  as  a  result  of 

of  tnat  right  by  or  for  the  government, 

-,ay  .^Dit  remedies  against  the  government  to 

pa-.-re-t    of    fi;! 


he    u: 


the   Party 


coTT^Densation   to   the   right-holder. 


se; 


Aqreeraent : 


UMI 


(a)   "rignt-hcider ,  "  includes  the  right-holder  hir,seif, 
any  other  natural  or  legal  person  authorized  by  hin  who 
are  exclusive  licensees  of  the  right,  or  other 
authorized  persons,  including  federations  and 
associations,  having  legal  standing  under  domestic  law 
to  assert  such  rights; 


(b)  "A   !::anner  contrary  to  honest  commercial  practice" 
is  understood  to  encompass,  inter  alia,  practices  such 
as  theft,  bribery,  breach  of  contract,  inducement  to 
breach,  electronic  and  other  forms  of  commercial 
espionage,  and  includes  the  acquisition,  use  or 
disclosure  of  trade  secrets  by  third  parties  who  knew, 
or  had  reasonable  grounds  to  know,  that  such  practices 
were  involved  m  their  acquisition  of  such  information 


(c 


product,  in  its 


final 
at 


Integrated  circuit"  means  a  . 

r  an  intermediate  form,  in  which  the  elements, 

one  of  which  is  an  active  element,  and  some  or 

f    _w.o  interconnections  are  integrally  formed  in 

piece  of  material  and  which  is  intended  to 


leas 

all  cr  tne 

and /or  on  a 
per 


an  electronic  function. 
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shall 
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ble 
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nece 
atm 
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pra 


ent  that  such  measures  are  not 
ould  constitute  a  means  of 
discrimination  between  countries 
revail,  or  a  disguised 
1  trade,  nothing  in  this  letter 
bit  the  adoption  or  enforcement 
ssary  to  secure  compliance  with 
g  to  the  protection  and 

property  rights  and  the 
ctices  as  set  out  in  this  letter. 


5.   Each  Party  agrees  to  submit  for  enactment  no  later  than 
December  31,  15S3  the  legislation  necessary  to  carry  out  the 
obligations  of  this  letter  and  to  exert  its  best  efforts  to 
enact  and  isplenent  this  legislation  by  that  date. 


5.   The  Parties  acKncwiedge  that,  under  the  existing 
Romanian  law,  it  ;.s  net  possible  to  fully  implement  the 
provisions  of  this  letter.   Accordingly,  the  Government  of 
Romania  has  uraertaken  the  obligation  set  forth  in  paragraph 
5  of  the  side  ^etter  to  suj^mit  and  exert  best  efforts  to 
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enact  and  lEpleiaent  aBendiaents  to  existing  laws  cr  *-ract  new 

laws.   Pending  the  enactaent  cf  sucn  anendr:ert3  ::::  ,p-  laws 

which  fully  Implement  the  provisions  cf  the  exc::ar;:;'e  :..t 

letters,  if  it  is  brought  to  the  attention  ::f  the  :-.;;- a , lan 

Governnent  Dy  the  Government  of  the  ::rite:j  states  ';; t- 

existing  laws  are  being  applied  :n  a  tanner  ...neons  1  stent 

with  this  side  letter,  the  Government  of  F.ctania  o: .a^l 

pror.pt ly  take  appropriate  steps  to  rectify  tne 
inconsistency,  including  accelerating  t.he  mtrodoct : --"  i-- 
isplenentation  of  such  amendments  and  tew  lavs. 


I  have  the  further  honor  to  propose  this  understard :, -o'  -.= 

treated  as  an  integral  part  of  the  Agree'sent.   :  ■-:;;■ _^d  oe 

gratefu,l  if  you  would  confirr:  that  this  ^nderstan.o  .0.3  is 
shared  by  your  Governnent. 


I  have  the  further  ncnor  to  confim 
understanding  is  snared  by  nv  Gover: 
integral  part  of  the  Aareenent. 


(:  *  -a 


t  h  e 
d,nd 


.83  an 


;  c  e !,"  e 


1 ' ' 
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f<.„. 


:fR  Doc  93-lb2';^ 


16 


VOL 


ISS 


19  93 


UMI 


Rul< 


T^iS  SdCt 

contains 
appitcabi' 
a^e  keye< 
Federal  F 
50  titles  c 

The  CoCi 
tne  Supe 
new  boo* 
REGiSTE 


MERITS 
BOARD 

5CFRP 

Practice 
Overnig 

AGENCY: 

Boara 

ACTION: : 

SUMMARY 
Board  is 
adding  c 
as  a  met: 
submiss: 
ovemigh 
wr.tten  5 
th>^  date 

d:tte  the 
f:"nir:;er; 


EPFECTTV 

FOR  aiRl 

Robert  E 
12Q2! 65; 

SUPPLEM! 

is  am e lie 
specif:  ca 
'.io,:jmer 
de:.\-er}- 
frr:  ihis  rr 
!S  dehve; 
delivery 
compara' 
and  film! 
deiiverv 
The  Be 
a  tlnal  n,: 

List  of  Si 

Adm:r 
procedur 
employe* 

Accorc 

par  1201 


36345 


Rules  and  Regulations 


T^is  section  ot  trie  FEDERAL  REGiSTER 
contains  regulatory  documents  having  general 
appdcabiiily  and  legal  ettecl  most  ot  whtcn 
are  keyed  to  and  codihed  in  the  Code  o) 
Federal  Reguiations,  whtcti  is  put)lished  Lmaer 
50  titles  pursuant  to  44  U  S  C    1 5 1 0 

The  Code  of  Federal  ReguiatJO-is  is  sold  by 
the  Supenntendent  o*  Documents  Prces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weetc. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures;  Commercial 
Overnight  Delivery 

AGENCY:  Merit  Sys'ems  Protection 

Board 

ACTION:  Final  rule, 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  reguiations  by 
adding  commercial  overnight  delivery 
as  a  method  of  service  of  WTitten 
submissions;  by  adding  commercial 
overnight  delivery  as  a  method  of  filing 
wTitten  submissions;  and  by  defining 
the  date  of  filing  written  submissions  by 
commercial  overnight  delivery  as  the 
date  the  document  is  delivered  to  the 
commercial  overnight  delivery  service. 
The  changes  will  conform  the 
regulations  to  actual  and  accepted 
practice. 

EFFECTIVE  DATE:  July  7,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Tavlcr,  Clerk  of  liie  Board 
(202) 65^-7200. 

SUPPLEMENTARY  INFORMATION:  The  Board 
IS  amending  its  r-egulations  to  provide 
specifically  for  sen-ice  and  filing  of 
documents  by  commercial  overnight 
delivery  and  to  define  the  date  of  filing 
by  this  means  as  the  date  the  document 
is  delivered  to  the  commercial  overnight 
delivery  service.  The  rale  gives 
comiparable  treatment  to  fihng  by  mail 
and  filing  by  commercial  overnight 
delivery. 

The  Board  is  publishing  this  rule  as 
a  final  r.i!e  pursuant  to  5  U  S.C.  1204(h) 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 

procedure.  Civil  rights,  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows' 
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PART  1201— [AMENDED] 

1  The  authcnty  citation  for  j>art  1201 

continues  to  read  as  follows: 

Authority:  5  T  S  C  1204  and  7701  unless 

i:;tner^*-ise  noted 

2  Sef;t:on  1201  4  is  amended  by 
removing  the  second  "or"  in  paragraph 
(i),  by  removing  the  period  at  the  end  of 
paragraph  ii).  and  by  adding  in  its  place 
",  or  by  commercial  ovemi^t  delivery." 
Section  1201  4  is  also  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (!)  to  rerM  as  follows: 

§1201.4     General  definitions 

*  *  «  *  • 

111  '    •   •  The  date  of  filing  by 
commercial  overnight  delivery  is  the 
date  the  document  was  delivered  to  the 

commercial  overnight  delivery  service. 

3.  Section  1201.22  is  amended  by 
removing  "or"  in  paragraph  (d);  by 
removing  the  period  at  the  end  of 

paragraph  (d);  and  by  adding  inits  place 
or  by  commercial  overnight  delivery." 
4  Section  1201.26  is  amended  by 
removing  "or"  in  the  second  sentence  of 
paragraph  (b)(2);  and  by  inserting  after 
"delivery"  and  before  "to"  in  Une  seven 
or  by  commercial  overnight  deUvery", 
5.  Section  1201.114  is  amended  by 
removing  "or"  in  paragraph  (c);  by 
removing  the  period  at  the  end  of 
paragraph  (c);  and  by  adding  in  its  place 
",  or  by  commercial  ovemi^t  delivery." 

Dated:  June  30, 1993. 
Robert  E.  Taylor. 
Qert.  c;  Lhe  bO'^rd. 
[FR  Doc,  93-15949  Filed  7-6-93;  8:45  am] 

BlUJ>«j  COO€  ^«».^i.4« 


5  CFR  Part  1209 

Practices  and  Procedures  for  Appeals 
and  Stay  Requests  ot  Personnei 
Actions  Allegedly  Based  on 
Whistleblowing 

AGENCY;  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  regulations  by 
adding  commercial  overnight  deUvery 
as  a  method  of  filing  for  appeals  and 
stay  requests  of  personnel  actions 
allegedly  based  on  whistleblowing  to 
conform  the  regulations  to  actual  and 
accepted  practice. 
EFFECTIVE  DATE:  July  7,  1993. 


FCW  FU'RTMER  INFORMATION  CON^'.ftC"' 

Robert  E.  Ta       r  ;  .erk  of  the  Board 
(202)653--.  H 

suPPL£ME>rrARY  INFORMATION:  The  Board 
IS  amending   's  -t^w  . i    ,ons  to  provide 
spedficalh  *  :  •   .:  >;  r:id  service  by 
commercial  v  :->;;,■  delivery. 

The  Board  is  pubasiung  this  rule  as 
a  final  rule  pursuant  to  5  U  S  C  1204(h). 

i.is!  (if  Sub)«,:ts  m  5  Cl-'R  Pa:i  :  .;i!'i< 

Administrative  practice  and 
procedure,  Qvil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 

rM»r4    1  Tf^O    <5  <;    f"ll. 


"i.t.-r^- 


PART  120' 


:  AMENDED] 


1,  Tne  aumonty  ciiauon  for  part  1209 
continues  to  read  as  follows: 

Authority:  5  U.S.C  1204. 1221,  2302(b)(8) 
and  7701, 

2.  Section  1209.8  is  amended  by 
removing  "or"  In  paragraph  (d);  by 
removing  the  period  at  the  end  of 
paragraph  (d);  and  by  adding  in  its  place 
",  or  by  commercial  overnight  delivery." 

Dated   '   •"  '">,  1993. 
Robert  E.  Taylor, 
Qerk  of  the  Board. 
[FP  :•  '■    ■"'  <   ''■•', 4  I  ;led  7-6-93;  8:45  ami 

BILLING  coot   74O&-01-M 


DEPAPTMENT  OF  TBANSPOPTAT(.gn 
f^eoe'ai  Aviation  AQminiS'reror! 


■5  4  CPR  Pal  25 

;Oi>cxei  N.c;  N>*-78,  Special  Conaiiiona  No. 
2S-ANM-73) 

Special  Condftions  Modified  Dassault- 
Aviation  Mystere-Falcon  Model  5C  e"d 
Mode!  900  Airplanes.  Lightning  ana 
High  Intensity  Radiated  Fields^'HiRF) 

AGENCY:  Federal  Aviation 

:.:stration,  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY   These  special  conditions  are 
issued  for  Dassault-Aviation  Mystere- 
Falcon  Model  50  and  Model  900 
airplanes  modified  by  Falcon  Jet 
Corporation  in  Little  Rock,  Arkansas. 
These  special  conditions  apply  to 
airplanes  being  modified  by  installation 
or  modification  of  high-technology 
digital  avionics  systems  or  other 
electronic  systems  which  perform 
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critical  or  essential  function*.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  the$e  lystems  from 
the  effects  of  Lightning  and  high- 
Intensity  radiated  Gelds  fHIRr).  These 
special  conditions  provide  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
ensiure  that  the  critical  and  essential 
functions  that  these  systems  perform  are 
maintained  when  the  airplane  is 
exposed  to  lightning  and  HIRF 
EFFECTWE  DATE:  August  6,  1993 
RM  FURTHER  MFOAMATION  COtaACT: 
William  Schroeder,  F.^-^. 
StandardiMtion  Branch,  ANM-113, 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service,  1601  Lind  Av«nue 
SVV..  Renton,  WA  98055-4056. 
telephone  (206)  227-2148. 
SUPPLEMEKTARY  INFORMATION: 

Background 

On  October  16,  1991.  Falcon  let 
Corporation  applied  for  a  supplemental 
Type  Certificate  to  modify  the  Dassault- 
Aviation  Mystere-Falcon  Model  50  and 
Model  900  airplanes.  The  proposed 
modification  incorporates  a  number  of 
novel  or  unusual  design  features,  sucii 
as  digital  avionics  including,  an 
electronic  flight  instnimant  system 
[EFIS)  which  is  vulnerable  to  hghtnmg 
and  high- in  tensity  radiated  fields  (HIRFl 
external  to  the  airplane.  Other  similar 
modifications  often  installed  when 
updating  to  digital  avionics  include 
attitude  and  heading  reference  systems 
(AHRS)  and  engine  indication  and  ct«w 
aleitisg  systems  (EICAS).  Because  thege 
are  typical  modernization  modifications 
for  retrofitting  state-of-the-art  a\ionir.s 
and  electronics  to  older  airplanes,  it  is 
expected  that  Falcon  Jet  Corporation  at 
Little  Rock,  Arkansas,  will  apply  for 
supplemental  type  certificates  for 
installation  of  similar  modifications  on 
Dassault- Aviation  Mystere-Falcon 
Model  50  and  Model  900  airplanes  m 
the  near  future.  Therefore,  Falcon  Jet 
Corporation  will  need  appropriate 
lightning  and  HIRF  cntena  available  for 
application  to  those  projects. 

The  Dassault-Aviation  Mystere-Falcon 
Model  50  and  Model  900  airplanes  an? 
both  on  Type  Certificate  A46EU.  The 
airplanes  are  pressurized,  8  to  19 
passengers  plus  two  pilots  and  an 
observer,  e^wcutive  transport  type 
airplanes  having  maximum  brake 
release  weights  prior  to  takeoff  of  38.800 
to  45,500  pounds,  maximum  operating 
speeds  of  350  to  370  knots  (IAS)  and 
maximum  operating  altitudes  of  45.000 
to  51,000  feet,  all  depending  on  the 
specific  model  and  airplane 
configuration.  The  airplanes  are 


powered  by  three  aft  fuseable  mounted 
turbojet  or  turbo  fan  engines,  depending 

on  the  scientific  model  and  airplane 

configuration 

Supplemeotai  Type  Certificatfon  Basts 

Under  the  provisions  of  §  21.115, 
subpart  C  of  the  FAR.  Falcon  Jet  must 
show  that  the  modified  Dassault- 
.^vlatlon  Myster«-Fflkx)n  Model  50  and 
Model  900  airplanes  meet  the  applicable 
requirements  as  specified  in  §  21.101  {aj 
and  (1)1  of  the  FAR,  unless  (1)  Otherwise 
speciiit>d  by  the  Administrator,  or  (2) 
Compliance  wiXh  later  effective 
amendments  is  elected  or  required 
under  §  21  101  (aJ  and  (b),  and  (3) 
Special  conditions  are  prescjibed  by  the 
.administrator. 

Based  on  the  provisions  of  §21.101  (a) 
and  (b)  of  the  FAR.  Falcon  let 
Corporation,  when  accomplishing  their 
modification  pro|e<::ts  on  Dassault- 
Aviation  Mystere-Falcon  Model  50  and 
Model  900  airplanes  wiii  have  to  show 
compliance  with  the  applicable  type 
certification  basis  on  T>-pe  Certificate 
D->^a  <dieet  (TCJDSI  Na.  A46EU,  plus  any 
additnTOai  requirements  or  amendments 
necessar\'  to  provTde  a  level  of  safety 
fiqual  to  that  established  by  the 
nsguiations  at  the  tinne  application  is 
made  for  Supplemental  Type 
Certification 

If  the  AdraimstratoT  finds  that  the 
ippiicabie  airworthiness  regulations 
U.8.,  applicable  part  25  requirements)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  modified 
Dassault-. Aviation  Mvslere-Falcon 
Mode!  50  or  Mode!  900  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.101(b){2)  of  the  FAR  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations.  These 
special  conditions  form  an  additional 
part  of  the  type  certific;ation  basis  when 
critical  or  essential  digital  avionics/ 
electronic  systems  are  being  modified  or 
installed. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  pubhc  noUre.  as  required  by 
§§11.28  and  11.29  of  the  FAR.  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21  115(a)  of 
the  FAR. 

Discussion 

The  existing  lightning  protection 
a:rworthiness  certification  requirements 
rire  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  and  electronic  systems.  There 
are  two  regxilations  that  specifically 
pertain  to  lightning  protection;  One  for 
the  airframe  in  general  (§  25.581),  and 


the  odMT  lor  bxtH  system  protectioD 

(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  Hghtning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  vrauld  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  esserrtial 
function  would  not  prevent  contirrued 
safe  flight  and  landing,  it  would 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  issued 
for  the  Dassault-Aviation  Mystere- 
Falcon  Model  50  and  Model  900 
airplanes  which  require  that  new 
tecnnology  electncal  and  electronic 
systems,  such  as  electronic  flight 
information  systems,  electronic  engine 
information  displays,  digital  avionics 
systems  and  electronic  propulsion 
controls  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  lightning 
and  HIRF. 

Ligktning 

To  provide  a  means  of  compliance 
with  these  special  conditions,  a 
clarification  on  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Qrcular  20-136.  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5,  1990.  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning 
protection  special  condition,  with  the 
exception  of  the  multiple  burst 
environment  which  has  been  changed  to 
agree  with  the  latest  recommendation 
from  the  SAE  AE4L  lightning 
committee.  This  change  was  made 
subsequent  to  the  publication  of  Notice 
of  Proposed  Special  Conditions  No.  SC- 
93-1-NM  in  the  Federal  Register  on 
March  5, 1993  {58  FR  12563).  Because 
the  new  multiple  burst  environment  is 
relieving  as  far  as  regulatory  burden  is 
considered,  the  public  comment  period 
will  not  be  reopened  for  these  special 
conditions. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
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below,  along  with  the  voltage 

waveforms  in  AC  20-.53A,  will  provide 
a  ronsistent  and  reasonable  standard 
which  is  acceptable  for  use  in 
evaluating  the  effects  of  lightning  on  tlie 
airplane.  These  waveforms  depict 
threats  tliat  are  external  to  the  airplane 
How  these  threats  affect  itie  airplane 
and  its  systems  depend  upon  their 
installation  configuration,  materials, 
shielding,  airplane  geometry,  etc 
Therefore,  tests  (including  tests  on  the 
completed  airplane  or  an  adequate 
simulation)  and/or  verified  analyses 
need  to  be  conducted  m  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  electronic 
systems  may  then  be  evaluated  with  this 
internal  threat  in  order  to  determine 
their  susceptibility  to  upset  and  'or 
malfunction 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required 

1   First  Return  Stroke  (.Severe 
Strike — Component  A,  or  Restnke — 
Component  D),  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  venfy 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipm.ent  "hardness"  level;  then 

2.  Multiple  Stroke  Flash  {■■2 
Component  D).  A  lightning  stnke  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  sahent 
factor  m  a  damage  assessment.  the\  can 


be  the  primarv'  factor  in  a  svstem  upset 
analysis.  Multiple  strokes  can  ;,ndur:e  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  inpuL'output  signals  may  not 
affeci  system,  performance,  m.ultiple 
signal  upsets  over  an  extended  penod  cf 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and.'or  analysis  needs  to  b« 
earned  out  m  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  m^eets  the  safetv 
obiective  This  e,xtemal  multiple  stroke 
environment  consists  of  24  pulses  and 
is  descnbed  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  ^  3  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accompUshed  m  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation 

And,  3  Multiple  Burst:  (Component 
H).  In-flight  data-gathering  projects  have 
shown  bursts  of  m.ultiple,  low 
amphtude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 


env  ironment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amphtude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 
be  used.  This  "Multiple  Burst"  consists 
of  repetitive  Component  H  waveforms 
in  3  sets  of  20  pulses  each.  The 
minimum  time  between  individual 
Component  H  pulses  within  a  burst  is 
50  microseconds,  the  maximum  is  1.000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  The  minimum  jjeriod 
between  subsequent  bxirsts  is  30  ms,  and 
(2)  the  maximum  period  between 
subsequent  bursts  is  300  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A).  "Restnke"  (Component 
D).  "Multiple  Stroke"  (Vj  Component 
D).  and  the  "Multiple  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 
i(t)=Io(e---e-'«) 

where:  t  ■  time  in  seconds,  i  -  current  in 
amperes,  and 


I,,  amp  

a.  sec" '  """" 

b.  sec" '  *"'""' 

This  equation  produces  the  following  characteristics: 

'peak  

(di/dt)  mAx  (amp/sec) *J 

di'dt.  (amp/sec)  

Action  Integral  (amp*  sec)  


Severe  strike 

(component 

A) 


=2*88^0 
=  ' 1,354 

=647.265 

-200  KA 

■1.4x10" 
Ot=0^  sec 

-1.0x10" 
OI-.5HS 

-2.0x1 0« 


Restnke 

(CO'-:r">'"''?nt 


109,405 

22,708 

1.294,530 

100  KA 
1.4x10" 

Ot-O^-  sec 
1.0x10" 

0UJ2Stia 
025x1 0« 


Multiple 
stroke  (% 
component 


54,703 
22,708 
1.294,530 

50  KA 
0.7x10" 

Ot-0+  sec 
0.5x10" 

9U25VC8 
0.625x1 0« 


Multiple  burst 
(component 


10.572 

187,191 

19,105.100 

lOKAand. 
2.0x10" 
Ot-O^sec 


High-Intensity  Radiated  Fields  fHIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satelUte  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
to  HIRF  must  be  estabhshed 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 


uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
uindow  apertures  is  undefined.  Based 
on  sur\'eys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
With  either  paragraphs  1  or  2  below 


1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  appUed  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 
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I.  A  thn*t  exteriMi  to  Lh*  airfnaw  of 
the  following  5eki  strengths  far  the 
Erequaacy  raoget  indicated. 


Fmtfjancy 

Psak 

(V/M) 

^JTST 

lOKMt-IOOKHz  

50 

50 

100  KH«-400KH2   .._... 

90 

60 

500  KHz-2  MHz 

70 

70 

2  MH2-30  MHz  _. 

200 

200 

30  MH2-70  MHz  

30 

30 

70MM2-100MHZ   

3C 

30 

100MHZ-200MHZ 

150 

33 

200  MHz-400  MHz 

70 

70 

400  MHz-700  MHz  

4.020 

935 

700MHZ-1  QHz  

1  706 

170 

1  GHZ-2GHZ 

5.0O0 

990 

2  r,M7_d  r,H7      

6.680 

S40 

4  GHz-6  GHz 

6.850 

310 

6  GHz-8  GHz 

3,500 

670 

8GHZ-12GMZ 

3.500 

1,270 

12GHI-18GHZ  ,. 

3.500 
2.100 

360 

18  GHZ-40GHZ 

750 

UMI 


The  envelop*  giv«n  in  paragnsph  2 
above  is  a  revision  \o  the  envelope  used 
in  previously  issued  specie!  conditions 
in  other  cartification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations,  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U  S.  It  will  also 
be  adopted  by  the  European  fomt 
Airworthiness  Authonties. 

Discussion  of  Comments 

Notice  of  proposed  speciai  conditions 
No.  SC-93-1-NM  for  the  Modified 

Dassault- Aviation  Mystere-Falcon 
Model  50  and  Model  900  .Mrplanes  whs 
published  in  the  Federal  Register  or. 
March  5,  1993  (58  FR  12563.,  Two 
comments  were  received.  One 
conimenter  concurs  witii  the  s^j^ciai 
conditions  as  proposed.  The  other 
commenter  references  a  rr.isiake  'under 
the  "'Background"  sectioc  in  the  notice 
which  stales  that  the  aiitj-afl  is 
"powered  by  two  aft  fuselage  mounted 
turbine  or  tuibcfan  e.ngmes  depending 
on  tiie  specific  model  and  airptane 
configuration."  The  commentpr  points 
out  that,  in  fact,  both  tbe  Falcon  50  and 
Falcon  900  airplanes  are  powered  by 
three  aft  f'jselage  mounted  turbofan 
engines.  That  correction  is  aotec  m 
these  final  special  conditions 

Conciu&kin 

This  actioQ  effects  only  certain 
unusual  or  novel  design  features  on 
Dassault-Aviation  Mystere-Falcon 
Model  50  and  Mode!  900  airplanes 
modified  at  Falcon  Jet  Corporation  m 
Little  Rock,  Arkansas,  by  installation  or 
modification  of  electronic  systems  that 
perform  cntical  or  essential  functions  It 
is  not  a  rule  of  general  applicability  and 
affects  only  Falcon  let  CorporatMD  in 
Little  Rock,  Arkansas,  when  they  apply 


to  the  FAA  ka  approval  of 
modificatioBS  iBvnivmg  these  features 
on  Dttssanlt-AviatioB  MystBre-Falcon 
Mo<lel  50  and  Model  900  airplanes. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Autraft.  Aviatkm 
safely.  Safety 

The  autbonty  atatiou  far  these 
special  conditions  is  as  follows: 

.\irtli«rt»T'  49  V  .S  C  1344   1348(cl.  1352. 
:  154l«l.  13S5.  1421  through  1431,  1502. 
165!(b)(2j.  42  L  SC  18S7f-10.  4321  ttsetj. 
E  Q  n  5  U.  and  49  U  S  ,C.  106(g). 

The  Special  Conditions 

.Accordingly,  pursuant  to  the 
flulhority  deifi§ated  to  me  by  the 
Administrator,  the  following  special 
(xinditiQus  are  issued  as  part  of  the  type 
tertifi cation  basis  for  the  modification 
or  Lnstallauon  of  critical  and  essential 
electronic  systems  on  Dassault-Aviation 
Mvstere-Faicon  Model  50  and  Model 
*00  airplanes  at  Falcon  Jet  Corporation 
in  Little  Rock,  .Arkansas. 

1.  Lightning  Protection 

a  Each  electrical  and  electronic 
system  that  performs  critical  functions 
rnu&t  be  designed  and  installed  to 
ensure  that  the  operation  and 
operanonai  capability  of  these  systems 
to  perform  mtical  hincTions  are  not 
adversely  affected  when  the  airplane  is 
yxposed  to  lightning. 

b  Each  essentia!  functKin  of  electrical 
.)r  electronic  systems  or  tTistallations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
expo<»ed  to  lightning. 

2  Protection  Frnm  I'nwnnted Effects  of 
Higthlntejujty  Radiated  Fields  (hIRFI 

Each  electrical  and  electronic  system 
'.nat  performs  cntical  functions  must  be 
desi^.ied  and  installed  to  ensure  that  the 
^pfraljon  and  operational  capability  of 
Tiese  s\'slems  to  perform  cntical 
t'unclions  are  no!  adversely  affected 
when  the  airplane  is  exposed  to  high- 
;;ter>sity  radiated  fields  external  to  the 
a;. '■plane, 

The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Cntical  Functions  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
coatinued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions..  Functions  whose 
failure  would  contribttte  to  or  cauM  a 
failure  cc»nditian  that  would 
s:gni£iGantJy  impact  the  safety  of  the 
ai.'-piane  or  the  ability  of  the  Qightcrew 
to  cope  with  adverse  operating 
conditions 


Issued  in  Renton.  Washington,  on  May  13, 
1993. 

Gary  L.  KiKea. 

Acting  Manager.  Tmnsport  Airplane 
Dirvctorate.  Aircraft  Certification  Service, 
ANM-IOO. 

[FR  Doc.  93-12179  Filed  7-6-93;  8  45  ami 
BIUJNO  CODC  4r«-1»4l 


14  CFR  Part  25 

[Docket  tta  NM-82:  Special  Ooodttlans  No. 
2S-ANM-701 

Special  Conditions:  Modified 
Gulfstream  American  Model  1159 
Series  Aiipianes,  141  gh  Intensity 
Radiated  Fields  <HIRF) 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Gulfstream  American  Model 
1159  series  airplanes  modified  by 
Duncan  Aviation,  Inc.,  of  Lincoln, 
Nebraska.  These  airplanes  are  equipped 
with  digital  electronic  flight  instrument 
systems  (EFIS)  that  perform  critical 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of  the 
EFIS  from  the  effects  of  high-intensity 
radiated  fields  (HIRFJ.  These  special 
conditions  provide  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  ensure  that  the 
critical  functions  performed  by  these 
systems  are  maintained  when  the 
airplane  is  exposed  to  HIRF. 

DATES:  The  effective  date  of  these 
speaal  conditions  is  May  10.  1993. 
Comments  must  be  received  on  or 
before  August  23,  1993. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7).  Docket  No.  NM-flZ. 
1601  Lind  Avenue  SW.,  Renton. 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 
"Docket  No.  NM-82.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  hoUdays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  MTORMATION  CONTAtrT: 
Mark  Quam,  FAA,  Standardization 
Branch,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2145. 
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SUPPl.EME^frARY  INFOflMATTON; 

Comments  Invited 

The  FAA  has  determined  that  good 
!  Mi<if  e\a,sts  for  making  these  special 
rondit'.ons  t'ffe<,-tn'e  upon  issuance; 


however,  interested  parsons  are  invited 
to  submit  such  vwTitten  data,  views,  or 
art(uments  as  they  mav  desire 
^Communications  should  identify  the 
'►'^''^lamry-  docket  and  special  conditions 
number  and  be  submitted  m  duphrate 
to  the  address  spetnfied  above  All 
(  oir.municaflons  received  on  or  beforn 
the  closing  date  for  comments  will  be 
considered  by  the  .'\dministrator.  These 
speaal  conditions  may  be  chanped  in 
ut^ht  of  the  comm.ents  rweived  AU 

oniments  submitted  w;il  be  available  m 
the  Rules  Docket  for  examination  bv 
interested  persons,  both  before  and  after 
the  closing  date  for  comments,  A  repor* 
summarizing  each  substantive  pubhc 
contact  with  F.\A  personnel  concerning 
this  rulemaking  will  be  filed  m  the 
docket.  Persons  wishing  the  FAA  to 
iiknowledge  receipt  of  theu  comments 
submitted  in  respouse  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  ov. 
which  the  following  statement  is  made: 

Comments  to  Docket  No  \'M-82  "  The 
postcard  will  be  date  stam.ped  and 
.'fturned  to  the  commenter 

Background 

On  March  9,  1993,  Duncan  Aviation. 
Inc  ,  applied  for  a  supplemental  type 
certificate  to  modify  the  Guifstream 
.American  Model  1159  series  airplanes 
Trie  Guifstream  American  Model  11, S9  is 
a  twin-engine  business  jet  with  two  aft- 
mounted  Rolls  Royce  Spey  RB  Sll-fl 
engines  The  airplane  can  carry  two 
paots  and  19  passengers  and  is  capable 
of  operating  to  45.000  feet  altitude  with 
certain  service  changes  installed  The 
proposed  modification  incorporates  the 
installatran  of  digital  avionics  consisting 
of  an  electronic  flight  instrument  svst«m 
(EFIS)  that  is  vulnerable  to  his^- 
mtensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Supplemental  Type  Certification  Qaus 

I'nder  the  provisions  of  §  21102  of 
the  FAR.  Duncan  Aviation.  Inc  .  must 
show  that  the  altered  Guifstream 
.American  Model  11 59  senes  airplanes 
continue  to  meot  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Tvpe 
CA'rtificate  No.  A12EA.  or  the  apphcjibie 
regulations  in  effiact  on  the  dale  of 
applicabon  for  the  change  The 
regulations  incorporated  by  reference  i.-i 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
'"vrtification  basLs  " 


The  regulations  incorporated  by 
reference  in  Type  Certificate  Nc   .A12E.A, 
include  the  following  GulfstrHarr. 
AmencanG-1159-  CAR  4b  dated 
December  31.  1953,  including 
Amendments  4b-l  thru  ■)t)^14. 
Gulfsin,<am  Amenran  llSi^A   Th« 
Federal  Aviation  Reguiations  in  :a  f^J-K 
part  25  effective  February  1    1  w= 
including  Amendments  2.S-2  thru  25-8, 
25-10.  25-12.  25-16  thru  25-22.  ..J    ..4, 
25-26,  oxcept  §  25  1203(b)(3)  for  serial 
numbers  249.  252.  300  thr»  321  fsee 
retrofit  requirement  in  .A12Ea).  25-27, 
25-29  thru  25-31.  25-34.  25-37,  25-40 
(as  applicable  to  the  API '  instalLation). 
and  §  25  1  329  (as  applied  to  the 
autopilot  iiistallationl  Guifstream 
.■\.-;^enran  &-1139B  CAR  4b,  dated 
Dei:,.r:ir)t>r  31,  1953,  mciuding 
.Amend.Tients  4b-l  thru  4b~14.  In 

tion  the  fi'Uowing  regulations  apply 


,,-i,* 


•o  the  EFIS  installaUon  for  ai 
Gulf,';tream  American  1159  ser.eu 
ai'pisnes  §§25  1301,  25  1303(b)  and 
25  1322,  as  aiaeiided  thrmigh 
Amendment  25-,38,  §§25.1309, 
25.1321(a).  fbl.  (d).  and  (e).  2S.1331, 
25.1333.  and  25  1335.  as  amended  by 
.Amendment  25-41   These  special 
conditions  will  form  an  additional  part 
of  the  supplemental  type  certification 
basis, 

H  the  Admin i.strator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  CAR  4b  or  pari  25  as  amended)  do 
not  contain  adequate  or  appropriate 
■safety  standards  for  the  Gu'fstrpnm 
.A.-Tit'rican  Model  1159  senes  sirplanes 
because  of  a  novel  or  unusual  design 
feature,  special  ronditims  an* 
prt's,':r.bed  under  the  nr7^•ls^l^s  of 
^21  16  to  establish  a  ievel  ,■■!  s;>fw'v 
equivalent  to  that  estahasibed  in  Uie 
regulations 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
F.AR  after  public  notice,  as  required  by 
«?§  11  28  and  11,29.  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21  lailhjti). 

DuscusAion 

There  is  no  spwtiific  regu.at,n,)n  Mim; 
e,>i>:ires.ses  protection  re(|iiirem(iii*>  hn 
t'sectncai  and  eiectroni:  svstei-ris  'jr;;:" 
high-intensity  radiated  fietOi  i.HlRi"' 
Increased  power  levels  tram  groi,.::d 
b/i.sed  radio  transmitters  and  the 
growing  u>e  of  sensitive  eieclrica;  anc 
electronic  systems  to  command  and 
control  airplanes  have  made  it  nei-essary 
to  uruvida  adequate  protetitioii. 

to  ensure  that  a  level  of  ,safet\  ;s 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
referenced,  special  conditions  are 
needed  for  the  modified  Guifstream 
American  Model  G-1159  senf>» 


airplanes  that  would  require  tnat  :ue 
EFIS  be  designed  and  installed  to 
preclude  conrponent  damage  and 

inteiiup'i  -ir.  af  *^anction  due  to  the 

e'^rT";  ;■■♦  H!KF'" 

Hiijh-Intensity  Radmtwi  Fields  flHRn 

power  lev«»!s  frrim  kcr"!-  H  besed 
transmitters   ;      •  '  >-  advent  of  space 

and  satellite  f  nrnr;?  ;nications,  coupled 
\^  th  eKn-'r^ir.n  '  o'TUTTand  and  control  of 
tt.t!  airpjiane  thf  in'rrtrrrJty  of  critical 
diRitel  svnonio,  ^\  sterns  such  as  the 

FFIS  u-i  HIHF  rTMii  'tt*-  pstablished. 

it  i,s  nor  po<v*it>ie  tn  prwnsely  defia» 
the  HIRF  to  whir  n  tf.e  a.r^iiane  will  be 
exposed  ir,  st^rvic*  T)»9reiBaIso 
uncertiii .i r v  i  onrenring lb» effectiveness 
of  airfFaint>  jinieidins  fr-r  !i,:iR,F, 
Furtherm   --h  i.  , : ,.  i  ,  p : .  r;  ■^w.  i  ;.t>ck  pit 
installed  euu  paeut  thrtnigh  the  cockpit 
wrindnw  ,'i:„»ert;ir»ifs  is  ■. j, d>-f  nt-:''    Fusfd 
on  su.n,-»'vs  and  a.r:a<VN.s  ,■;*  m  >:  :!-„,  :,  :iRF 
emittH.'s  ,-i;.  adequate  .ev  el  nf  ;'r>!ectio« 
existi  wticri  i,.o,iT:iil,ianLk'  w,;h  ';',:e  HIRF 
protection  sp>^:-a,i  cmdition  l^  s,';.  ■.*■■■:, 
with  either  ,,uirrjerf»:;.i.'s  1  !>r  .:,  »'■.,■■,*■ 

1.,  A  mirimium  tbrf'at  ■),(  iCj*:  vu.:,!  pat 
meter  pnan.  ei«tni:  tie.ii  slr»ngth  fEom 
lOKJiz  to  :,*.  (Ail. 

a.  I  '.(,■  ;.'i-eat  must  ::»•  Mtii:  ..etltothe 
system •Uments  ann  (.her  ,(S,v.,h  ,a".": 
wiring  harnesses  withoui  ttie  tjenetii  ^t 
airframe  shielding. 


b.  Demonstratitrn  -y' 


^  el  of 


protection  is  ortabusnwi  'r.nmgh  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strmigths  ka  the 
frequency  ranges  indicated 


•  ■fMi^'i'^Cy 

Peak 
(V/M) 

A..   ,,,,,- 

10KH7-100KHZ  

50 

50 

100KH2-500KH2  

60 

60 

500  KH2-2000  KJ^  _._ 

70 

70 

2  MH2-30  MHz  __. 

20» 

200 

30  MHi-70  MHz  „„ 

30 

30 

70  MH2-100  MHz  

30 

30 

100MH2-?  '"■  M^  .'  

150 

33 

200  MHr-4?'::  v-^;   

70 

70 

i.yZ  MH?-""~>C  MH;     

4.020 

935 

700  MH?,-C)O0  MHz  .... 

1.7W 

rm 

1  QH2^2  &H7    

SkOn 

MO 

2  GHz-4  GM7 

6^no 

•40 

-  3HZ--6  Ghi    „ 

use 

310 

6  GHz-8  GHz 

30BOO 

670 

8  GHz- 12  GHz 

L       3.500 

U70 

12  GHz-18  GHz 

3JO0 

360 

18GH2-40GHZ  _..„ 

2.  too 

750 

The  er!\-»*lnr>f»  0vf»n  ;n  r"''''CTaph  2 
above  i»  a  .""evisir  n  tn  'h**  ^r'.  «iope  used 

:n  previtnisiv  wsued  spe<-i«i  ■  .-r>>i'tioits 


ui  other 


■i".on  prenfx  's 


based 


on  new  data  and  ,S.AE  .\E4ff 
subc.ommin«»e  rwom.'iiendauons.  This 
revised  en\-eiopt<  tk  !,i(iHs  data  from 
WestPTT=  .Fu'nfH  und  the  United  States, 
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Condiision 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  the 
Gulfstream  American  Model  1159  senes 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  apphed  to  the  FA.A  for 
approval  of  these  features  on  the 
airplane 

The  substance  of  the  special 
conditions  for  these  airplanes  has  be«n 
subjected  to  the  notice  and  comment 
procedure  in  several  pnor  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued  It 
is  unlikely  that  pnor  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  ar« 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance  The 
FAA  IS  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  .\irr,Taft,  Aviation 
safety.  Safety 

The  authority  citation  for  these 
special  conditions  is  as  follows. 

Authority:  49  L'  S  C.  app   13+4,  n-»8fr'. 
1352.  1354ia),  1355,  1421  through  1431, 
1502.  1651fbi(2).42  U  S  C  laSTf-lO,  4321  li. 
seq,.  E.O.  11514.  and  49  I'  S  C.  106i^. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  spe<:.:al 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  modified  Gulfstream  American 
Model  G-1159  series  airplanes: 

1.  Protection  From  Unwanted  EHects 
of  High-Intensity  Radiated  Fields 
(HIRFI.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  cnUcal  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definition  applies 
with  respect  to  this  special  condition 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 


continued  safe  flight  and  landing  of  the 
airplane. 

Issued  IE  Ran'on,  VVashicgton,  on  May  10. 
H<^3 
David  G  Hmiel. 

Acting  Manager,  Tmnsport  Airplane 
Dirnctorjtff,  Aircraft  Cerlification  Senice 

TR  [>x:  93-12180  Filed  7-6-93.  8.45  am] 

BiUJNO  COOe  4t10-1>4l 


14  CFR  Part  25 


[Dockst  No.  NM-ft3:  Special  Condition*  No. 

25-ANM-71] 

Special  Conditions:  Modified  Cessna 
Model  650  Airplanes,  High  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 

Administration.  DOT, 

action:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 

Kssued  for  Cessna  Model  650  airplanes 
modified  by  Duncan  Aviation.  Inc.,  of 
Lincoln,  Nebraska.  These  airplanes  are 
equipped  with  digital  electronic  flight 
instrument  systems  (EFiS)  that  perform 
critical  functions.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  the  EFTS  from  the  effects 
of  high-intensity  radiated  fields  (HIRF). 
These  special  conditions  provide  the 
additional  safety  standards  that  the 
.administrator  considers  necessary  to 
ensure  that  the  critical  functions 
performed  by  these  systems  are 
maintained  when  the  airplane  is 
exposed  to  HIRF, 

DATES:  The  effective  date  of  these 
special  conditions  is  May  10,  1993. 
Comments  must  be  received  on  or 
before  August  23,  1993 

ADOfiESSES:  Comments  may  be  mailed 
in  duplicate  to  Federal  Aviation 
.administration.  Office  of  the  Assistant 
Chief  Counsel.  Attn:  Rules  Docket 
(ANM-7),  Docket  No  NM-83,  1601 
Lind  .^ venue  SW  ,  Renton,  Washington, 
9805.5—4056,  or  delivered  in  duplicate  to 
the  Office  of  the  Assistant  Chief  Counsel 
at  the  above  address.  Comments  must  be 
marked  "Docket  No.  NM— 83." 
Comments  may  be  inspected  in  the 
Rules  Dwiket  weekdays,  except  Federal 
hohdays.  between  7  30  a.m.  and  4  p.m. 

FOfl  FURTHER  INFORMATKX  CONTACT: 

Mark  Quam,  FAA,  Standardization 
Branch,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
.Avenue  SW  ,  Renton,  Washington 
9805  5-^056.  telephone  (206)  227-2145. 


SUPPlfMENTARY  INFORMATKDN: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  Issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments,  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  F.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No  N'M-83."  The 
postcard  will  be  date  stamped  and 
returned  to  Lhe  commenter. 

Background 

On  March  9,  1993,  Duncan  Aviation 
Inc.,  applied  for  a  supplemental  type 
certificate  to  modify  Cessna  Model  650 
airplanes.  The  Cessna  650  is  a  twin- 
engine  business  jet  with  two  aft- 
mounted  Garrett  TFE  731  engines.  The 
Model  650  airplane  is  capable  of 
carrying  two  pilots  and  13  passengers 
and  is  capable  of  flying  to  51.000  feet 
altitude.  Modification  incorporates  the 
installation  of  digital  avionics  consisting 
of  an  electronic  &ght  instrument  system 
(EFIS)  that  is  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  Ehmcan  Aviation  Inc.,  must 
show  lliat  the  altered  Cessna  Model  650 
airplanes  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A9NM,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A9NM 
include  the  following:  The  Federal 
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.■\viation  Regulations  in  14  CFR  part  25 
effective  February  1,  1965.  as  amended 
by  Amendments  2.5-1  throu^  25-39, 
25^3.  and  25-44;  §§  25.901lcj  and 
25  1199,  as  amended  tiiroii^h 
Amendment  25-^0;  §§  25.1309  and 
25  1351(d).  as  amended  through 
Amendment  2,5-41;  §§  25,177,  25,255, 
and  25,703,  as  amended  through 
Amendment  25-42.  and  §§  25,1305  a;ui 
25,1529,  as  amended  throu><h 
Amendment  25-54  In  eddition,  the 
foilowmg  regulations  apply  to  the  EPIS 
instailation.  §§25  1321(a),  (b).  (d),  and 
{•>).  2S.1331.  25.1333,  and  25  1335,  as 
amended  by  Amendment  25-41  These 
special  conditions  will  form  an 
additional  part  of  the  supplemental  type 
certification  basis. 

If  the  .Administrator  finds  that  the 
applicable  airworthinesf  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safetv 
standards  for  the  Cessna  Model  650 
airplanes  because  of  a  novel  or  unusi,Ldl 
design  feature,  special  conditions  are 
prescribed  under  the  provnsions  of 
§  21  16  to  establish  a  level  of  safetv 
equivalent  to  that  established  in  the 
regulations. 

Special  conditians,  as  appropnate.  are 
issued  in  accordance  with  §  11.49  of  the 
F.\R  after  pubHc  notice  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  mth  §21  101(h)(2). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  fcr 
high- intensity  radiated  field  (HIRl-'). 
hicreased  power  levels  from  ground 
based  radio  transmitters  and  tiie 
growing  us«  of  sensitive  electnca!  ana 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection 

To  ensure  that  a  level  of  safety  is 
achieved  eqaivalant  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  modified  Cessna  650  airplanes 
that  would  require  that  the  EFIS  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  the  effects  of  FflRF 

High-Intensity  Radiated  Fields  (HIRF ) 

With  the  trend  toward  increased 
power  levels,  from  ground  based 
transmitters,  plus  tiie  advent  of  space 
and  satellite  ctmununicatians,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 


expo&ad  m  service.  There  is  also 
uncertainty  concpmmg  the  ^H^Mv^n^.'ys 
of  airframe  siiieLding  for  HIRF 
Furthermore,  coupling  to  co(Js.pit 
insJailed  equipment  through  the    ockpii 
v^  '.naow  apertures  is  undefined  Baseii 
on  s^irveys  and  analysis  of  existmij  HIRl- 
emitters,  an  adequate  level  of  prote<-t!on 
exists  when  compliance  with  the  KIRJ- 
prote<rtion  speoaJ  condition  is  .sfiown 
with  eitner  paragraphs  1  or  2  b«iow 

1.  A  miiamum  ttureat  of  100  volts  pet 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  appbwi  to  liia 
s>stem  elements  and  their  associated 
wiring  harnesses  without  the  bennfU  of 
air<Tgr;iQ  shieldinR 

b  Demon straiion  oi  uiis  level  of 
protection  is  established  through  s\'*;wm 
tests  and  analysis. 

2  A  threat  external  to  the  airframe  ;>♦ 
the  foilowmg  field  strengths  far  »he 
frequency  ranges  indicated. 


Frequency 

Peak 

(V/»4) 

AwefBoe 

lOKHz-tOOKHz    

5C 

50 

100  KH2-500  KHz   

80 

80 

50Ci  <Hz-2OO0  KHz  

"^0 

^ 

2  MHz-30  MHl  

200 

30 

20C 

X  MHz-TO  MH2  „ 

30 

7Q  MKz-IOOHj    _. 

30 

30 

100  MHZ-20GMHZ  

15C 

33 

200  K4H2-40O  MHz  

70 

70 

400  MHz-700  MHz 

4.020 

935 

700  MHz- 1000  MHz  -_ 

1,700 

170 

1  GHz-2  GHz 

5.000 

990 

2  GHz-4  GHz 

e.680 

840 

4  GHz-6  GHz 

6.850 

310 

6  GHz-e  GHz _. 

3,600 
3.500 

670 

8  GHz-12  GHz 

V,270 

12  GHz-18  GHz 

3,500 

ztoo 

360 

18  GH2-40GHZ „ 

750 

The  envelof)e  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  unmi 
\n  previously  issued  special  conditions 
in  other  certification  projects  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations  This 
revised  enveiojje  Includes  data  fntm 
Western  Europe  and  the  U  S 

Conciusioo 

This  action  affects  only  certain 
unusual  or  novel  design  features  or;  oiw< 
model  of  airplane.  It  is  not  a  rule  of 
general  appHcability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  tt«> 
airplane. 

The  substance  of  the  special 
conditions  for  these  atrplanas  has  bewn 
subjected  to  the  notice  and  comment 
procedure  in  several  pnor  instances  arid 
has  been  derived  witiiout  substantive 
change  from  those  pi»es.iously  UMUtKl.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  ch.ii;ge 


from  the  substance  contained  uert-in 
For  this  reason,  and  because  a  delay 
would  signifiraTTrh'  affect  the 
certificat;   r;  u'   h*^  h  r;  ane,  which  is 

TiMurient.  tht»  FAA  hikh  d^Hwiuinwi  '.;. 
pnor  pubuc  :K,)tu.«  «ud  cumincnt  a.'" 
unnecessary  anil  !mprfM:tiu»Ojtt  ,'i;uJ 


good  cause  ex.s;< 


:ir  ti'li) 


pting  these 


special  conditions  iiamadiatBly. 
Therefore,  these  special  conditions  are 

beins  mBd<»  Bf?(»r"r<>  \:prra  issuance.  The 
F.A.\  ;s  r"ques*::r.(^  -  '.cinents  tn  allow 
interested  pnrviii.s  to  suijriii;  viPv«'>«  '\.\; 
may  have  not  bwn  sijbmi!'>+<i    n 
response  tc  the  pricit  oppdi-iiuHies  tor 
commer.'  d«9i:T,r)**<i  abovt' 

List  of  Suht«x:f,s  m  14  CFI  Part  25 

*.  If  '  3;i*;io-3tion.  Aircraft.  Aviation 

'«,  f"'-,  ,  Saffij. 

The  authoritv  citation  for  '',*~.e 
special  cor.aitions  .s  as  (o.iow* 

,\ul>«onty  4«    ■  S.Q  app  1344.  TM8(ct, 
1352.  1354(a).  1355.  1421  thrv:j^  -4    • 
1502.  165 1M21  42  IIS.C.  liii-J  l^.  i-z:  &. 
»eq.:RO.  11514    is  M9  U.S.C  108(g). 

The  Spi>c.i»j  Ikindiliuns 

-Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administratoi.  the  folloulng  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Cessna  Modal  650  airplanes 
iT.oiifitKi  by  r>u,ru:a„r,  Aviation: 

1  Fi-'tBclJcn  Fnim  I  nwcnted  Efffcts 
0''  H:i:h- !nt tensity  Rcdiated  Fnids 

HIRfj  Lacji  BuKinc&l  andebdroDlc 
systHoi  that  performs  critical  fioDCtians 
must  t>e  ciesitijj«3  and  tp5t«^l)<*d  to 
ensure  that  the  op*»ratioo  and 

■'p*'"""-':    'C!i:     '.ItTff.'tiV.''':'  r'''*hf'<»*  s'l  '-•f^'^S 

adverspK  affe^"***!  when  the  airplane i» 

ftxi^riial  to  the  a,c'"'p:aMt» 

2  The  following  definition  applies 
with  respect  to  this  special  r/^rfitinn- 

Criticai Function.  Funt;?iu;.!i  whose 
faihiiB  would  cootxibute  to  c:  .aav^  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Isjued  in  Renton.  Washington,  on  Nfajr  18, 
1993 
David  G,  Hmiet. 

Acting  Manc^r.  Z'.'cr^pon  Airplane 
Diwctorate,  Aircrq/l  Certification  SenicB. 
TFR  Dec  9J-12181  Filed  7-6-93;  a;45  am] 
MUJNQ  cooe  *fMy  »»~M 


36352        Federal  Register  /  Vol.  58.  No    128  /  Wednesday.  July  7,  1993  /  Rules  and  Regulations 


UMI 


14  CFR  Part  25 

[Dockat  No.  NM-M;  SpaciaJ  Conditiona  Na 
2S-ANM-721 

Special  Condltkma:  Modiflad  Cassna 
Modal  500  B0T\—  Alrptanaa,  Hlgh- 
Intanaily  Radiated  Flelda  (HIRF) 

agency:  Federal  Aviation 
Administration.  tXDT. 
ACnON:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
Issued  for  Cessna  Model  500  senes 
airplanes  modified  by  Duncan  Aviation, 
Inc..  of  Lincobi,  Nebraska.  These 
airplanes  are  equipped  with  digital 
electronic  flight  instrument  systems 
(EFIS)  that  perform  critical  functions. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  protection  of  the  EFIS 
from  the  effects  of  high-intensity 
radiated  fields  (HIRF).  These  special 
conditions  provide  the  additional  safety 
standards  that  the  Administrator 
conside«'S  necessary  to  enstire  Lhat  \he 
critical  functions  performed  by  these 
systems  are  maintained  when  the 
airplane  is  exposed  to  HIRF 
DATES:  The  effective  date  of  thiese 
special  conditions  is  May  10, 1993 
Comments  must  be  received  on  or 
before  August  23.  1993 
AOOAESSES:  Comments  may  be  mailed 
in  duplicate  to;  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel,  .*.ttn;  Rules  Docitet 
(.ANM-7),  Dodcet  No.  N'M-84,  1601 
Lind  Avenue  SVV,.  Renton,  Washington, 
98055-4056,  o:  delivered  in  duplicate  to 
the  Office  of  the  Assistant  Chief  Counsel 
at  the  above  address.  Comments  must  be 
marked  "Docket  No.  NTvl— 84," 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7,30  a.m  and  4  p  m 
FOR  RJRTHEB  ^FORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW  .  Renton.  Washington 
98055-4056,  telephone  (206) 227-2145. 

SUPPLEMENTARY  rNFORMATION: 

Comments  Invited 

The  FA.^  has  determined  that  good 
cause  exists  far  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
reguIator>'  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  virill  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docJtet  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  N'M-84."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

C>n  March  9,  1993.  Duncan  Aviation, 
inc.,  applied  for  a  supplemental  type 
certificate  to  modify  the  Cessna  Model 
S550  airplane  The'Ces.sna  S550.  like  all 
of  the  Cessna  500  series  models,  is  a 
twin-engine  business  jet  with  two  aft- 
mounted  engines.  Modification 
incorporates  the  installation  of  digital 
avionics  consisting  of  an  electronic 
flight  instrument  system  (EFIS)  that  is 
vulnerable  to  high-intensity  radiated 
fields  (HIRF]  external  to  the  airplane. 
Duncan  Aviation  has  requested  that  the 
special  conditions  be  made  applicable 
to  the  Cessna  Model  500,  550,  552,  and 
560  airplanes  because  all  of  the 
'airplanes  are  listed  on  Tvpe  Certificate 
Data  Sheet  No,  A22CE. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR.  Duncan  Aviation,  Inc..  must 
show  that  the  altered  Cessna  Model  500 
series  airplanes  continue  to  meet  the 
appliciible  provisions  of  the  regulations 
incorporated  by  reference  in  Tj'pe 
Certificate  .No.  A22CE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  com^monly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  m  Type  Certaficate  No.  A22CE 
include  the  following:  The  Federal 
Aviation  Regulations  in  14  CFR  part  25 
effective  February  1. 1965.  as  amended 
by  Amendm.ents  2.5-1  through  25-17.  In 
addition,  the  following  regulations 
apply  to  EFIS  installations  in  all  Cessna 
Model  500  series  airplanes:  §§  25.1301, 
25  1303(1)!  and  25.1322.  as  amended 
through  Amendment  2.S-38;  and 
§^  25  1309,  25  1321  (a),  (b).  (d).  and  (e), 
25  1331,  25  1333.  and  25. 1335,  as 
amended  by  Amendment  2.5—41.  These 


special  conditions  will  form  an 
additional  part  of  the  supplemental  tj-pe 
certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
{i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  500 
series  airplanes  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  t}'pe  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

There  is  not  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  ground 
based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  referenced,  special 
conditions  are  needed  for  the  modified 
Cessna  500  series  airplanes  that  would 
require  that  the  EFIS  be  designed  and 
installed  to  preclude  component 
damage  and  Interruption  of  function 
due  to  the  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  In  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertiues  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below; 

1.  A  minimum  thueat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
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wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated 


Frequency 

PBak 

(V.'M) 

Average 

fV/M] 

10KHZ-100  KHz  

100  KHz-SOCKHz   .   ..  , 
500  KHZ-200C  KHz   ,   , 
2  MHz-30  MHz 

50 

60 

70 

200 

30 

30 

150 

70 

4.020 

1,700 

5.000 

6.680 

6.850 

3.6'50 

3.500 

3,500 

2,100 

50 

60 

70 

200 

30  MHz-70  MHz  

30 

70  MHz-100  MHz  

100  MHz-200  MHz  

200  MHz-400  MHz  

■lOQ  MHz-700  MHz  

700  MHz- 1000  MHz  .... 
1  GHz-2  GHz  

30 

33 

70 

935 

170 
990 

2  GHz^  GHz 

840 

4  GHz-6  GHZ 

310 

6  GHz-8  GHz 

670 

8  GHz-12  GHz 

1  270 

12  GHz-ie  GHz 

18  GH2-40  GHz  

360 
750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  S.\£  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Conclusion 

This  actiuH  affects  cnlyoettain 

unusual  or  novel  design  features  on 
Cessna  Model  500  series  airplanes.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  tne  applicant  who  applied 
to  the  FAA  for  approval  nf  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  btK:ause  a  rielav 
would  significantly  affect  tlie 
certification  of  the  airplane,  which  is 
immanent,  the  F.A.A  has  determ.med  that 
prior  public  notice  and  comment  are 
unnecessar)'  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  m.ade  effective  upon  issuance.  The 
F.AA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  have  not  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 


List  of  Subjects  in  14  CFR  Pari  25 

Air  transportation,  Aircraft,  Avistior; 
safety,  Safety 

The  authority  citation  for  these 
special  conditions  is  as  follows 

Authority-  49  U  SC  app   1344   1348ic 

1352.  1  i54(a).  1355.  1421  through  U31 
1502,  1651('bK2),  42  US  C,  ISS'MO  4321  f! 
seq  ;  E  O  11514.  and  49  l."  S  C  106<^ 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authonty  delegated  to  me  by  the 
Administrator,  tbe  following  specia; 
conditions  are  issued  as  part  of  the 
supplemental  t>'pe  c^jrufir^tion  basis  for 
the  Cessna  Model  500  series  airplanes 
modified  by  I>Lincan  Aviation; 

1  Protection  frr,w  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRFj.  Each  eiectncal  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  thie  operation  and 
operational  capability  of  these  systems 
to  perform  cntical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
e.xtemal  to  the  airplane. 

2.  The  following  definition  applies 
with  respec~t  to  this  special  condition: 

Cntical  Function  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
conUnued  safe  f.ight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  May  10, 

1993. 

David  G.  Hirnel, 

Acting  Manager,  J ransport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  D:k  93-12182  Filed  7-6-93;  8:45  am] 
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DEPARTMENT  OF  COMMEf^CE 

Bureau  of  Export  Administration 

15  CFR  Parts  770,  775,  777.  785.  767, 
788,  and  7S0 

[Docket  No,  930370-3070] 

Revisions  to  the  Export  Administration 
Regulations;  Supporting 
Documentation 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule 


SUMMARY:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
establish  a  uniform,  validity  period  for 
all  Import  and  End-L'ser  Certificates,  as 
well  as  the  Statement  by  Ultimate 
Consignee  and  Purrihaser.  This  rule  also 


jrrections  to 

iiiTect 
nt:)er»  and 


makes  several  editorial  a 

the  EAE  to  indicate  the  c 

Q)  m  m  e  n.  p  I  e  1  e  p  h  0  n  e  r ;  ;„i  r 

mailing  address 

EFFECTTVf  DATE:  Juu  '    1  (icn 

POR  FURTHER  IWORIyUTKX  COf^ACT 

Nancy  Crowe.  Office  of  Tf*chnology  and 

Poiicv  Analysis,  Bureau  of  Export 

Administration,  Telephone:  (202)  482- 

4R19 

SUPPliMENTARY  (NFORMATION' 

Backgrouad 

Tlus  r:„i,ie  Fi,iTiBnas  the  Export 
„\>1mini,strat.i:in  Regulations  by 
establishing  a  uniform  validity  period 
for  all  Inipon  ,ari(i  End-User  Certificates. 
as  v.-t'.l  hs  !.■(-  Statement  by  Ultimate 
Consignee  oi^d  Purchaser.  When  an 
Import  or  End-User  Certificate  is 
obtained  in  support  of  one  or  more 
export  license  applications,  the 
apphcant  must  submit  the  first 
apphcation  to  be  supported  by  this 
document  to  the  Office  of  Export 
Licensing  (OEL)  v^ithin  the  validity 
period  shown  on  the  certificate  or  six 
months  bom  the  date  the  document  was 
issued,  whichever  is  shorter.  In 
addition,  any  subsequent  export  license 
application  supported  by  such  a 
document  must  be  submitted  to  OEL 
within  one  year  from  the  date  that  the 
first  export  license  application 
supported  by  the  document  was 
submitted  to  OEL  The  first  application 
to  be  supported  by  a  Form  BXA-629P, 
whether  prepared  as  a  single  or  multiple 
transaction  statement,  must  be 
submitted  to  OEL  within  6  months  after 
the  Form  BXA-629P  is  signed  by  the 
consignee  or  purchaser,  whichever  date 
is  later.  When  the  Statement  by  Ultimate 
Consignee  and  Purchaser  is  prepared  as 
a  multiple  transaction  statement, 
however,  subsequent  applications  may 
be  submitted  to  the  Office  of  Export 
Licensing  at  any  time  within  the 
validity  of  the  Statement  (June  30  of  the 
second  year). 

TTiis  rule  also  amends  the  EAR  by 
revising  references  to  several  Commerce 
Department  telephone  numbers,  and  by 
changing  the  phrases  "FYocessing  Unit" 
and  "Reports  and  Records  Unit"  to 
"Operations  Branch"  to  correctly  reflect 
that  office's  name. 

K..  ierr.akiHE  RfiiUirfTncntS 

1.  Ttus  rule  is  consistent  wdth 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  US.C.  3501 
et  seq).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005,  0694-0007,  0694-0010,  and 


36354       Federal  Register  /  Vol.  58.  No.  128  /  Wednesday.  July  7,  1993  /  Rules  and  Regulations 


UMI 


0694-0021.  The  import  and  end-us« 
certificates  referenoBd  in  this  regulation 
are  issued  by  foreign  governments,  and 
therefore  are  not  subject  to  the 
Paperwork  Reduction  Act. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufBcient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  ;f  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  Lhe 
Administrative  F^rocedure  Act  (5  U  S  C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U-S.C.  603(a)  and  6C4(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
'0  be  or  wtU  be  prepared. 

5.  The  provisions  of  the 
Administratr/9  Procedure  Act  (5  U.S.C 
5  53)  requir.ng  notice  of  proposed 
rulemaking,  the  opportunity  for  pubUc 
participation,  and  a  delay  In  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  mihtary  and 
foreign  affairs  function  of  the  United 
States.  Section  13fb)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  m 
final  form.  Although  there  is  no  formal 
comment  period,  pubUc  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  'be 
submitted  to  Nancy  Crowe,  Of^ce  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  | 

15  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

ISCFEPart  775 

Exports.  Reporting  and  recordkeeping 
requirements. 

15  CFE  Part  777 

Administrative  practice  and 
procedure,  Export,  Forests  and  forest 
products.  Petroleum,  Reporting  and 
recordkeeping  requirements. 

15  CFB  Part  785 

Exports. 

1  5  CFR  Part  787 

Boycotts,  Exports,  Law  enforcement. 
Penalties.  Reporting  and  recordkeeping 
requirement. 


1 5  CFE  Part  788 

Administrative  practice  and 

procedure.  Boycotts,  Experts,  Penalties. 

!  -  CFE  Part  790 

.Administrative  practice  and 
procedure,  Advisory  committees, 
fix  ports, 

.Accordingly,  parts  770.  775.  777.  785, 
787.  788  and  790  of  the  Export 
Administration  Regulations  (15  CFR 
part  730-799)  are  amended  as  follows: 

1.  The  authonty  citation  for  15  CFR 
parts  770,  787,  788  and  790  continues 
to  read  as  follows: 

Authonty:  P-ab  L  90-351.  82  Slat.  197  (18 
LS.C.  2510  ef  se<; ',  as  amended,  sec.  101. 
Pub   L.  93-153,  87  Stat.  576  !30  U.S.C.  185), 
as  amended,  sec  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended,  sees. 
201  and  201(ll){e),  Pub,  L  94-258,  90  Stat 
309(10U.S.C  7420  and  7430(eii,  as 
amended:  Pub.  L  95-223,  91  Stat  1626  (50 
U.S.Q  1701  et  seq  ),  Pub.  L  95-242,  92  Stat. 
120  {22  U.S.C  3201  et  seq  and  42  US  C. 
2139a);  sec  208.  Pah  L,  9S-372.  92  Stat  663 
(43  U.S.C  1354),  Pub  L  96-72,  93  Slat  503 
(50  U  S.C  App  2401  et  seq  I  as  amended 
(extended  bv  Pub  L.  103-10,  107  Stat.  40); 
sec.  125.  Pub.  L,  99-64.  99  Stat,  156  (46 
U.S.C  466c);  E.O,  11912  of  April  13,  1976  (41 
PR  15825.  Apnl  15.  1976),  E,0.  12002  of  July 
7.  1977  (42  FR  35623.  July  7.  1977),  as 
amended;  E.O.  12058  of  May  11, 1978  (43  FR 
20947,  May  16,  1978),  E.O.  12214  of  May  2, 
1980  (45  Ff<  29783,  May  6,  1980),  E.O.  12730 
of  September  30. 1990  (55  FR  40373,  October 
2. 1990).  as  contioued  by  Notice  of 
September  25. 1992  (57  FR  44649,  September 
28. 1992);  and  E.O.  12735  of  November  16, 
1990  (55  FR  48587.  Novroiber  20,  1990),  as 
continued  by  Notice  of  Nov8mt)er  11. 1992 
(57  FR  53979,  November  13,  1992). 

2  The  authority  citation  for  15  CFR 
parts  775  and  785  continues  to  read  as 
follows: 

Authority:  Pub.  L  90-351,  82  Slat,  197  [18 
U.S.C  2510  et  seq),  as  amended;  Pub.  L.  95- 
223.  91  Stat  1626  (50  US  C  1701  etseq): 
Pub,  L  95-242.  92  Stat  120  (22  U  S.C.  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L  96-72, 
93  SUt  503  (50  U.S.C  App.  2401  et  seq).  as 
amended  (extended  by  Pub.  L  103-10, 107 
Stat.  40);  E.O.  12002  of  July  7,  1977  (42  FR 
35623.  July  7. 19771,  as  amended;  E.O,  12058 
of  .May  11.  1973  (43  FR  20947,  Mav  16.  1978); 
E.O.  12214  of  May  2,  1980  (45  FR  29783,  May 
6. 1980);  E.O.  12730  of  September  30. 1990 
(55  FR  40373.  October  2,  1990),  as  continued 
by  Notice  of  September  25.  1992  (57  FR 
44649,  September  28,  1992):  and  E  0  12735 
of  November  16, 1990  (55  FR  48587, 
November  20, 1990),  as  continued  by  Notice 
ofNovemberll.l992(57FR  53979. 
November  13. 1992). 

3.  The  authority  citation  for  15  CFR 
part  777  continues  to  read  as  follows: 

Autiiority:  Pub.  L  90-351,  82  Stat,  197  (18 
U.S.C  2510  et  seq  ),  as  amended;  sec,  101, 
Pub.  L  93-153.  87  StaL  576  (30  US  C  185). 
as  amended;  sec  103,  Pub.  L  94-163,  89 


SUt  877  (42  use  6212),  as  amended:  sees. 
201  and  201(li;(3).  Pub,  L  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430<e)),  as 
amended;  Pub.  L  95-223.  91  Sut  1626  (50 
use.  1701  et  seq):  Pub.  L  95-242,  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec  208.  Pub.  L.  95-372.  92  Stat  668 
(43  use.  1354);  Pub,  L  96-72.  93  Stat  503 
(50  U.S.C.  App.  2401  et  seq),  as  amended 
(extended  by  Pub.  L.  103-10, 107  Stat  40); 
E.O.  11912  of  April  13,  1976  (41  FR  15825, 
April  15.  1976);  E.O.  12002  of  July  7,  1977 
(42  FR  35623,  julv  7, 1977),  as  amended.  E.O. 
12058  of  Mav  11.1978  (43  FR  20947,  May 
16,  1978);  E,b.  12214  of  Mav  2,  1980  (45  FR 
29783,  May  6,  1980);  E.O,  12730  of 
September  30, 1990  (55  FR  40373.  Ociober  2. 
1990),  as  continued  bv  Notice  of  September 
25,  1992  (57  FR  44649,  September  28, 1992); 
and  E.O,  12735  of  November  16, 1990  (55  FR 
48587,  November  20,  1990).  as  continued  by 
Noticeof  November  11,  1992  (57  FR  53979, 
.November  13.  1992), 

PART  770— {AMENDED] 

4,  Section  770  11  is  amended  by 
revising  the  phrase  ■'(202)377-2752  in 
paragraph  (a)(2){i)(A)  to  read  ••{202}482- 
2752. 

PART  772-4AMENDED] 

5.  Section  772.4  is  amended: 

a.  By  revising  the  phrase  "(202)377- 
8536"  in  paragraph  (b)(2)(iv)(A)  to  read 
"(202)482-0436"; 

b.  By  revising  the  phrase  "202-377- 
4811;  telex:  892536;  telefax:  202-377- 
3322"  in  paragraph  (i)(l).  introductory 
text,  to  read  "(202)482-4811;  telex: 
892536;  telefacsimile:  (202)482-3617"; 

c.  By  revising  paragraph  (i)(l)(il;  and 

d.  By  revising  the  phrase  "377-4196; 
telex:  892536;  telefax:  377^096"  in 
paragraph  (i)(6)  to  read  "(202)482-5400 
telex:  892536;  telefacsimile:  (202)482- 
4094",  as  follows: 


§772.4 
llcansa. 


(1) 


How  to  apply  for  a  validated 


(i)  Hand-carry  the  application  directly 
to— Exporter  Counseling  Division. 
Office  of  Export  Licensing,  room  1099D, 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20230.  The  best  way  to 
ensure  prompt  delivery,  other  than  by 
company  personnel  hand  carrying,  is  to 
use  those  private  courier  services  that 
guarantee  overnight  deUvery.  C.O.D. 
submissions  will  not  be  accepted. 
"Attention;  Exporter  Counseling 
Division — Emergency  Clearance 
Required"  should  be  marked  on  the 
envelope.  The  Exporter  Counseling 
Division  will  review  daily  the 
apphcations  for  which  emergency 
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processing  is  requested  and  determine 
whether  such  processing  is  justified 


PART  775— {AMENDED] 

6  Section  775,2  is  amended  by 
revising  the  first  sentence  and  deleting 
the  second  sentence  in  paragraph  (e)(6) 
to  read  ns  follows. 

§  775.2     Form  BXA-629P,  •tatem«n1  by 
ultimate  consignee  and  purchaser. 


(6)  Validity  period  The  first 
apphcation  to  be  supported  by  a  Fonri 
BX.\-ozyp,  whethier  prepared  as  a 
single  or  multiple  transaction  statem.er.t, 
must  be  subm.itted  to  the  Office  of 
Export  Licensing  within  6  months  after 
the  Form  BXA-629P  is  signed  by  Lhe 
consignee  or  purchaser,  whichever  date 
is  later.  •   •   • 

•  •        »        •         « 

7.  Section  775.3  is  amended  b\ 
revising  paragraph  (h)f3)  to  read  as 
follows: 

§  775.3    International  import  certificate  and 
delivery  verification  certificate. 

•  *         *         *         • 

fhl  •    *    * 

(3)  Validity  period  See  paragraph  \h) 
of  §  775.10  of  this  subchapter  for 
information  on  the  validity  period  of  the 
International  knport  Certificate. 

•  *         •         •         • 

8.  Section  775,6  is  amended  by 
adding  a  new  paragraph  (d)  to  read  es 
follows: 

§775.6    People  •  Republic  of  China  End- 
User  Certificate. 

•  •         •         •         • 

fd)  Validity  period.  See  paragraph  (h) 
of  §  775.10  of  this  subchapter  for 
information  on  the  validity  penod  of  the 
PRC  End-User  Certificate. 

9,  Section  775,7  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§775.7    Indian  Import  Certificate. 

•  •         t         •         • 

(d)  Validity  period.  See  paragraph  fb] 
of  §  775.10  of  this  subchapter  for 
information  on  the  validity  period  of  the 
Lndian  Import  Certificate. 

•  *        •        •        • 

10,  Section  775.8  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  [e]  and  adding  a  new 
paragraph  (d)  to  read  as  follows 

§  775.8    Polish.  Hungarian,  or 
Czechoslovak  Import  Certificate. 

•  •        •         •         » 

(d)  Validity  penod.  See  paragraph  (b) 
of  §775,10  of  this  subchapter  for 


information  on  the  validity  period  of  ihe 
Pohsh.  Hungarian,  or  Crechoslo\'ai: 
Import  Certificate 

*         •         «         »         * 

11.  Se<:tion  'VS. 10  is  amended  by 
redesignating  paragraphs  (b)  through  (g) 
as  (c)  through  (h),  and  adding  a  new 

paragraph  [b)  to  read  a.s  follows- 

§  775. 1 0    Special  provisions 


(bj  Validity  period .  When  a  IRC  End- 
User  Certificate.  Indian  teport 
Certificate,  Polish,  Hungarian,  or 
Czechoslovak  Import  Certificate,  or  an 
International  Import  Certificate  is 
obtained  in  support  of  one  or  more 
export  license  appUcations,  the 
applicant  m.u.st  submit  the  first 
application  to  be  supported  by  such  a 
CertJficate  to  the  Office  of  Export 
Licensing  (OELj  within  the  validity 
penod  shown  on  Lhe  Certificate  or  6 
mionths  from  the  date  the  Certificate  was 
issued,  whichever  is  shorter.  In 
addition,  any  subsequent  export  Hcense 
applications  supported  by  such  a 
Certificate  m.u.st  be  submitted  to  OEL 
wnthin  one  year  from  the  date  that  the 
first  export  license  application 
supported  by  the  Certificate  was 
submitted  to  OEL 


PART  777— {AMENDED] 

12  Section  777,1  is  amended  by 
revising  the  phrase  "202-377-4811; 
telex:  892536.  telefax:  202-377-3322" 
m  paragraph  (c)(3)  to  read  "(202)  482- 
4811.  telex:  892536;  telefacsimile:  (202) 
482-3617". 

13,  Section  777.2  is  amended  by 
revising  the  phrase  "14th  and  E  Streets" 
in  paragraph  (e)  to  read  "14th  St  and 
Pennsylvania  Ave  " 

13a  The  phrase  "Processing  Unit"  is 
revised  to  read  "Operations  Branch"  in 

the  following  places: 

S«c 

777,2(ej  (two  references! 
777.4(d)(1),  ir.troducton,-  text 
777.4(h),  introductory  text 
777.4[i)(2).  introductory  te,xt 

^■^7  6(dii,  introductor>'  'ex: 
"'"  'id; 

14,  Section  77  7.4  iS  amended  by 
removing  the  phrase  "Reports  n:.a 
LRecords  Unit,"  in  paragraph  (h), 

15,  The  phrase  "Reports  and  Record.s 

Unit,"  is  removed  from  the  following 
places: 

777.4(i)(2),  introductory  text 
777.7(d) 


PART  785— (AMENDED] 

16  .Sw  on  "85.2  is  amended  by 
revnsin^:  *:,e  ;  'irase  "Commodity  Control 
List"  in  paragraph  (a)(4)  to  read 
"Commerce  Control  List"  (two 
references). 

17.  Section  785.7  is  amended  by 
removing  ihp  second  sentence  in 
r~r?isr-aph  ibj 

PART78r~{AMENDED] 

la.  Secuon  7H7.14  is  amended: 

a.  By  revising  the  phrase  "(202)  377- 
4608"  in  paragraphs  {a)(l)  and  (a)(2)  to 
read  "(202) 482-8208"; and 

b.  By  revising  the  phrase  "(202)  377- 
2381"  in  paragraphs  (a)(1)  and  (a)(2)  to 
read  "(202) 482-2381". 

19.  Section  787.15  is  amended  by 
revising  the  phrase  "(202)  377-8208"  in 
paragraph  (c)(2)(u)  to  read  "(202)  482- 
8208'. 

PART  788--{ AMENDED" 

20.  Section  788.20  is  amended  by 
revising  the  phrase  "(202)  377-2593"  in 
paragraph  (c)(l)(i)  to  read  "(202)  482- 
5653". 

PART  790— [AMENDED] 

21.  Section  790.1  is  amended  by 
revising  the  phrase  "(202)  377-2593"  In 
paragraph  (h)(3)  to  read  "(202)  482- 
5653". 

Dated  June  25, 1993. 
Iain  S.  Baiid. 

Acting  Assistant  Secretary  for  Export 

Administration. 

fFR  Doc  93-15526  FUed  7-6-93;  8  45  am) 

BILiJNG  CODE  KiG^^T  jj 


DEPARTMEPVT  OF  TRANSPORTATION 
Coast  Gua.fd 
33CFR  Part  100 

53rd  .Annual  National  Sw&epsfakes 
Regatta,  Red  Bank,  NJ 

AGENCY:  Coast  Lrudiu,  iX)T. 
*cnoN:  Notice  of  implementation. 

SUMMARY:  This  doctiment  puts  into 
effect  the  permanent  regulations,  33 
CFP  100  103  for  the  53rd  Annual 

N s ;  I  ( J r. <u  Sv,- ( »f  p stakes  Regatta.  The 
">'kv,-  .,•:■  ivr.  u ; . ,  '-.•i  t-ffective  from 

iiiiaay.  ]i^y  ..4.  1993  at  8  p.m.  until 
e  p  m.  Sunday,  July  25, 1993.  This 
r^ulation  is  necessary  to  control  vessel 
traffic  due  to  the  confined  nature  of  the 
V.  a'trw  i\  and  anticipated  congestion  at 
me  t.nie  of  the  event.  The  purpose  of 
this  regulation  is  to  provide  for  the 
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safety  of  life  and  property  during  the 
event. 

EFFECnvi  DATE:  The  regulations  are 
effective  from  8  a.m.  on  Saturday,  Juiy 
24,  1993  to  6  p.m.  on  Sunday.  July  25. 
19^3 

FOfl  FURTHER  INFORMATIOH  COKTACT: 
Lieutenant  Eric  G  Westerberg,  Chief. 
BoaUng  Safety  Affairs  Branch.  F'lrst 
Coast  Guard  Ehstnct.  (617)  223-8310. 
DRAFTtNG  INFORMA-nON:  The  pnncipal 
persons  involved  in  drafting  this 
document  are  LT  E.  G  Westerbtiry, 
Project  Manager,  First  Coast  Guard 
District  Boating  Safety  Division,  and 
LCDR  I  D   Stieb,  Proiect  Attomev  F:rst 
Coast  Guard  District  Legal  Division, 
SUPPt^MENTARY  INFORMATTON;  This 
document  provides  the  effective  period 
for  the  permanent  regulation  govenung 
the  1993  running  of  the  National 
Sweepstakes  Regatta  in  Red  Bank.  New 
Jersey  .\  portion  of  the  Navesink  Rjver 
will  be  closed  during  the  effective 
period  to  all  vessel  traffic  except 
participants,  official  regatta  vessels.  ari<! 
patrol  craft.  The  regulated  area  is  tha» 
area  between  the  N']  Route  35  bridge  and 
a  line  running  across  the  Navesink  River 
connecting  Guyon  and  Lewis  Points. 
.\dditionat  public  notification  will  be 
made  via  the  First  Coast  Guard  Distnct 
Local  NoUce  to  Manners  and  marine 
safety  broadcasts.  The  full  text  of  this 
regulation  is  found  in  33  CFR  100  103. 

Dated  lune  7,  1993. 
|.  D.  Sipes. 

Rpar  Admiral,  i'  S  Coast  CuarrI,  Commander, 
First  Coast  Guard  Dtst'ict 

(PR  Doc  M-15a21  Filed  7-6-93.  8  45  ami 

MLLMQ  COOC  *rt0-14-«l 


33  CFR  Part  110 

[CGD  07-91-060] 

Anchorage  Grounds;  Port  Everglades, 
FL 

AGENCY:  Coast  Guard,  DOT 
ACTlOM:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 

establishing  two  anchorage  grounds  off 
Port  Everglades,  Flonda,  The  Florida 
State  Department  of  Natural  Resources, 
Port  Everglades  Authority,  and  the 
Ocean  Research  Institute  requested  'hat 
Lhe  Coast  Guard  establish  these 
anchorage  grounds  off  the  coast 
Anchoring  regulations  requiring  use  nf 
the  anchorage  grounds  are  also  being 
established  by  these  regulations  The 
pnmary  purpose  for  estabhshing  the 
federally  designated  anchorage  grounds 
is  to  require  commeraal  vessels  to 
anchor  within  the  anchorage  grounds' 


boundaries  to  avoid  causing  reef  damage 

with  their  anchors. 

EFFECTIVE  DATE:  August  6,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  E  Gray.  .Seventh  Coast 
Guard  Distnrt,  Aids  to  Navigation 
Branch. (305)  536-5621. 
SUPPt-EMENTARY  ^FORMATION:  On  July 
In,  l4'^2  the  Coast  Guard  published  a 
notice  of  pr'jp>osed  rule  making  m  the 
Federal  Register  for  ih.is  regulation  (57 
FK  31471)  Interested  persons  were 
requested  to  submit  comments  and  12 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  E  Gray,  project  offirpr, 
Seventh  Coast  Guard  District,  Aids  to 
Navigation  Branch,  and  Lieutenant  J. 
Losego,  project  attomev,  Seventh  Coast 
Guard  District  Legal  office. 

Distussion  of  Comments 

All  comments  received  supported  the 
proposed  anchorage  grounds:  however, 
several  recommended  changes  to  and 
presented  concerns  with  the  regulation. 
The  comments  included  a  request  that 
\he  areas  be  markm:i  with  buoys  and 
shown  on  nautical  charts  The 
anchorages  will  be  shown  on  nautical 
charts;  however,  there  are  no  plans  to 
mark  the  anchorage  grounds  with  buoys. 
Depiction  on  nautical  charts  is  generally 
sufficient  to  indicate  the  boundaries  of 
offshore  anchorages. 

Several  comments  suggested 
modifying  the  regulation  to  require  all 
vessels  to  use  the  anchorage  grounds 
rather  than  just  vessels  awaiting 
berthing  in  Fort  Everglades  as  contained 
In  the  Notice  of  Proposed  Rulemaking 
for  this  regulation  The  language  of  the 
regulation  has  been  riianged  to  require 
use  of  the  anchorage  grounds  by  all 
commercial  vessels  in  the  vicinity  of 
Port  Everglades,  Florida, 

The  comments  aLso  included  a 
recommendation  that  vessels  be 
required  to  check-in  with  the 
harbormaster  when  entering  or  leaving 
the  anchorage  grounds  and  a 
recommendation  that  the  harbormaster 
be  given  the  authority  to  control  vessels' 
entry  to,  exit  from,  and  movement 
within  the  anchorage  grounds.  Such 
authority  is  generally  given  to  the 
Captain  of  the  Port  or  another  federal 
agency  and  is  not  properly  delegated  to 
a  non-federal  entity. 

Several  comments  expressed  concern 
over  the  environmental  impact  of  this 
regulation,  particularly  the  increased 
potential  for  pollution  incidents.  In  light 
of  these  comments,  the  categoncal 
exclusion  was  reviewed  and  determined 
to  still  be  appropriate- 


Economic  Assessment  and  Certification 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  poUcies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaJuation  is 
unnecessary.  The  designated  areas  have 
traditionally  been  used  as  anchorage 
grounds  for  large  vessels.  Therefore, 
minimal  economic  ^mpacTt  would  result 
from  directing  commercial  ships  away 
from  the  reef  areas  for  anchoring. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  Assessment 

The  Coast  Guard  considered  the 

environmental  impact  of  this 
rulemaking  and  concluded  that  under 
section  2.b.2.1  of  Commandant 
Instruction  M16475.1B,  this  rulemaking 
is  categorically  excluded  from  further 
environmental  documentation  as  an 
administrative  action  under  the  Coast 
Guard's  statutory  authority  to  establish 
and  regulate  Restricted  Navigational 
Areas.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Final  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  110  of 
title  33,  Code  of  Federal  Regulations,  as 
.follows; 

1,  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority;  33  U.SC.  471,  2030,  2035,  and 
2071;  49  CFR  1  46  and  33  CTR  1  05-l(g). 
S«»ction  1 10.1a  and  each  section  listed  m 
no, la  are  also  issued  under  33  U,S.C  1223 
and  1231, 

2.  Section  110.186  is  added  to  read  as 

follows: 

§110.186    Port  Evergtedes,  nof  kJa. 

(a)  The  anchorage  grounds.  (1) 
Anchorage  A.  A  rectangular  area  the 
center  of  which  is  approximately  two 
miles  northeast  of  the  entrance  to  Port 
Everglades  with  the  following  NAD  83 
coordinates: 


Latitude 

26  or48"N. 
26°07'46"  N. 
26''06'20"  N. 
26°t)6'2(r  N. 


Longitude 
80tM'51"  W. 

80°05'or  w. 

ac^sor  w. 
scros'io"  w. 
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(2)  Anchorage  B,  An  area  bounded  by 
a  line  connecting  points  with  the 
following  N.\D  83  coordmotes: 
Latitude  Lonnm.rle 

26°07'ir-N.  80°r)4  ,8    W 

26°0r56"N.  eOTM   ,4    >A 

Ze^OT'se"  N.  80  02  4i    w. 

ze'orxo'N.  6o°orh4~vf. 

(b)  The  regulations.  (1)  Conirr!ert-.,il 
vessels  in  the  Atlantic  Ocean  in  tlie 
vicinity  of  Port  Everglades  shall  anchor 
only  within  the  anchorage  area  hereby 
defined  and  established,  except  in  cases 
of  emergency. 

(2)  Commercial  vessels  anchoring 
under  emergency  circumstances  outside 
the  anchorage  area  shall  be  shifted  to 
new  positions  within  the  anchorage  area 
immediately  after  the  emergency  ceases. 

Dated:  June  18, 1993. 
WJ.  Leahy. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  93-15819  Filed  7-6-Q3;  8:45  amj 

BiUiNO  CODE  4910-14-M 


J   v.-  f  IT.    '-  ;■■;         i    .  7 


"n  Fier uiat'on;;. 


C-'eec^o.-jpe  Wato'wj^y,  Minate«  Hiver 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  removing 
the  regulations  pertaining  to  four 
drawbridges  in  Southwest  Florida.  Each 
of  these  drawbridges  has  been  replaced 
with  a  fixed  bridge.  Therefore,  there  is 
no  longer  a  need  for  the  drawbridge 
regulations  because  they  pertain  to 
drawbridges  that  no  longer  exist. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  August  6,  1993. 
r;-]  ctjQ'^^,(.pf  iNPoesMA'"ON  CON'' ACT:  Ian 
Ma'^i^aiiiiuv,  rtujuiA  Manager,  Bndge 
Section,  at  (305)  536-4103. 
SUPPLEMENTAPY  INFORMAT'CN:  In 
accordance  wiuh  5  u'.S.C.  o,)3,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations,  because 
there  is  no  longer  a  need  for  the 
regulations  as  they  pertain  to 
dj-awbridges  that  no  longer  exist 

Drafting  Information 

The  principal  persons  nr  oived  :ri 
drafting  this  document  are  Mr  ian 
MacCartney,  Project  Manager,  and 
Lieutenant  IM  Lose<^o.  Project  Counsel. 

Background  and  Purpose 

The  Edison  Drawbridge,  Okeechobee 
VVatervvav  mile  134.5,  Calorsahafchfw 


River.  at  Fort  Mvers.  Lee  Coun'v. 
Fif)r;J,a.  was  n^ysuice'i  b\  a  rn^'r  ip',  ■■! 
fixed  bndse  :r.  I,.:;e  :■■■■■..  Ti.e  bki:. 
Drawbridge  O'nru;^  :K:ver  mile  0.9, 
between  Fon  Mvers  and  Tice,  Lae 
County,  Flor.ca.  was  r«p  .«  ed  by  i  high- 
level  fixed  bridge  in  November  1990. 

The  US  41  Drawbridge,  Manatee  River 
mile  4.3.  at  Bradenton.  Manatee  County, 
Florida,  was  replaced  by  a  high-level 
fixed  bridge  in  October  1987. 

The  Maximo  Point  Drawbridge,  Gulf 
Intracoastal  Waterway  mile  110.5, 
Tam.pa  Bay,  Pinellas  County.  Florida, 
was  replaced  by  a  high-level  fixed 
bridge  in  V.ovorn^^r  1992. 

Regulator}  tvaiuation 

There  are  no  issues  that  require  a 
Federalism  Assessment.  This  regulation 
removal  is  Categorically  Excluded  under 
Section  2.B.2.I.  of  theNEPA 
Implementing  Procedures.  This  action 
has  no  economic  consequences. 
Consequently,  this  action  is  considered 
to  be  non-major  undar  Executive  Order 
12291  and  nonsignificant  under 
Department  of  Transportation  regulatory 
pohcies  and  procedures  (44  FR  11034, 
February  26. 1979).  Since  there  is  no 
economic  impact,  a  full  regulatory 
evaluation  is  unnecessary. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing  facts, 
part  117oftitle33oftheCodeof 
Federal  Regulations  is  amended  as 
follows: 

FAPT  ■-- ^r'KIAWBRJDGE 

CFfefiAriON  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

§117.301     [Remov#cn 
2  Serfinr  :  ;  is  removed. 

§117-317    ^AmenaedJ 

3.  In  §  117.317.  paragraph  (j)  is 
removed,  and  paragraph  (Tc)  is 

redpsi'trnatpd  p^r^grgnh  (i). 

§117.221     iRemoved] 

4.  Section  117.321  is  removed. 

§'■'7.287     ^Remcvec] 

5.  In  §  117.287.  paragraph  (d)(3)  is 
removed. 

\S  ill. am  V  Lpcihv, 

Rear  .i  U.S.  Coast  Guard.  Commander. 

Seven  r  C-:>ait  Guard  District. 

[FR  Doc.  93-15820  Filed  7-6-93;  8:45  amJ 

BILUNG  CODE  49^0--n4-»l 


33  CFR  Ps'l  166 
CGD  iTc^^-^S-io] 

S8*eiy  Zone  Re  Qt.  let  sons  i„ow*<  lffH€ 
Huron,  St,  CJair  Rive'  and  Biect^  t'l-v*'* 
Po't  Huron.  Mt 

t<^:.i '-^C'-t.  ^^.^-,1  Guard.  DOT. 
A   •  :  n;  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
estabhshing  a  Safety  Zone  for  portions 
of  Lower  Lake  Huron,  the  St.  Clair  River 
and  Black  River  during  the  festivities 
surrounding  the  beginning  of  the  annual 
Port  Huron  to  Mackinac  Island  Race  on 
July  24, 1993.  These  regulations  will 
establish  a  "Caution  Area"  from  the 
lower  part  of  the  Black  River  to  the 
International  Boundary  in  the  St  Clair 
River  northward  to  the  Lake  Huron  Cut 
Buoys  5  and  6,  Lake  Huron,  in  United 
States  waters.  Due  to  a  dramatic 
increase  in  boating  traffic,  which  could 
pose  hazards  to  navigation  in  the  area, 
these  regulations  are  needed  to  provide 
for  the  safety  of  life,  limb,  and  property 
on  navigable  waters  during  the 
beginning  of  the  event. 

EFFECTIVE  DATE:  These  regulations 
become  effective  fi-om  10  a.m.  (EDST) 
on  July  24,  1993  until  4  p.m.  (EDST) 
July  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Thibodeau.  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Ninth 
Coast  Guard  District.  1240  East  9th 
Street,  Cleveland,  Ohio  44199-2060, 
(216) 522-3990. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S  C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  May  14,  1993,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  ndes  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  these  regulations  are 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Qass.  U.S.  Coast 
Guard.  Project  Officer.  Aids  to 
Navigation  and  Waterways  Management 
Branch  and  M.  Eric  Reeves. 
Commander,  U.S.  Coast  Guard,  Project 
Attorney,  Ninth  Coast  Guard  District 
Legal  Office. 
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Discussion  of  Regulations 

The  circumstances  requiring  tnest' 
regulations  result  from  past  experiences 
with  congestion  and  confrontations 
before,  during,  and  after  the  start  of  the 
annual  Port  Huron  to  Mackinac  Island 
Race  This  event,  based  on  past  records, 
has  draw-n  in  excess  of  100,000  people 
and  dramatically  increased  boating 
traffic  in  the  general  vicinity.  These 
regulations  require  that  all  vessels  in  the 
designated  "Caution  Area"  from  the 
lower  part  of  the  Black  River  to  the 
International  Boundary  m  the  St,  Clair 
River  northward  to  the  Lake  Huron  Cut 
Buoys  5  and  ft.  Lake  H 
States  waters,  o^-  op^'.^ 
speed  meaning  that  al 
the  area  he  op--"'r3'"d  j' 
keeping  the  vesse.  ->  .v 
rr,:nimu:n.  =i:;  '.  ►^xer  :- 
raution  :n  tne  rirea.  Th 
restrictions  imposed  by  the  Canadian 
author.ties  in  their  waters.  These 
regulations  are  necessary  to  ensure  the 
protection  of  life,  limb,  and  property 
pnor  to  and  until  approximately  eight 
hours  after  the  start  of  the  race. 

This  regulation  is  issued  pursuant  to 
33  use.  1233  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  cf  these 
regulations  and  concluded  that,  under 
section  2.B  2.c  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 
they  are  categorically  excluded  from 
further  environmental  documentation. 

F'onomic  .Asses.'-rnen*  and  Certification 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
e-\  >eq 

Collection  of  Information 

These  regulations  will  impose  no 
collection  of  information  requirements 


under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 

Watenvav" 

Regulations 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6,  and  160.5. 

2.  A  temporary  §  165.T0976  is  added 
to  read  as  follows: 

§165T0«'6     SAFTEY  ZONE.  Lowef  Lake 
Huron.  St.  Ciair  River  ard  Black  River,  Port 

Huron,  Ml 

(a)  Regulated  area.  That  portion  of  the 
Black  River,  St.  Clair  River,  and  Lower 
Lake  Huron  from: 


Latitude 
42*58.8'  N. 
42°58.4'  N. 

northward  along  the 
International  Bound- 
ary to: 

43°02.8'  N. 

43''02.8'  N. 

southward  along  the 
US  shoreline  to: 
42°58.9'  N. 
42°58.8'  N. 


Longitude 
O82''26.0'  W..  to 
082°24.8'  W.,  thencB 


082'23.8'  W.,  to 
082''26.8'  W.,  thence 


082''26.0'  W..  thence  to 
082°26  0'  W. 


(b)  Regulations.  The  above  regulated 
area  is  designated  as  a  "Caution  Area". 
All  vessels  transiting  the  above  listed 
area  will  operate  at  bare  steerageway, 
keeping  the  vessel's  wake  at  a 
minimum,  and  exercise  a  high  degree  of 
caution  in  the  area. 

(c)  Patrol  Commander. 

(1)  The  Coast  Guard  wrill  patrol  the 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander  (Officer  in  Charge.  U.S. 
Coast  Guard  Station  Port  Huron.  MI). 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHz)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander". 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
areas.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 


result  in  expulsion  from  tiie  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitation  and  operating  conditions. 

(4)  The  Patrol  Comm.ander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(,5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessarv'  for  the  protection  of 
life,  limb,  or  property 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effertn-e  date.  This  regulation  is 
effective  from  10  am.  (EDST)  on  July 
24,  1993  until  4  p.m.  (EDST)  on  July  25. 
1993,  unless  otherwise  terminated  by 
the  Coast  Guard  Patrol  Commander 
(Officer  in  Charge,  U.S.  Coast  Guard 
Station  Port  Huron,  MI). 

Dated:  June  16,  1993. 
G.A   Penmgton. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Ninth  Coast  Guard  District. 
(FR  Doc.  93-15822  Filed  7-6-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  185 

fPP  0F3865,  PP  2F4081,  FAP  2H5635.'R2004; 
FRL-4629-fll 

RIN  207r>-AB78 

Pesticide  Tolerances  and  Food 
Additive  Regulation  for  Giypnosate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
tolerances  and  a  food  additive 
regulation  for  residues  of  the  herbicide 
glyphosate  [(N-phosphonomethyl) 
glycine)  in  or  on  the  raw  agricultural 
commodities  (IL\Cs)  wheat  at  5.0  parts 
per  million  (ppm),  wheat  straw  aU85 
ppm,  the  tree  nut  crop  group  at  1.0  ppm, 
almond  hulls  at  25  ppm.,  and  a  food 
additive  regulation  for  wheat  milling 
fractions  (except  flour)  at  20  ppm. 
Monsanto  Co.  submitted  petitions 
requesting  EPA  to  establish  the 
maximum  permissible  residues  of  the 
herbicide  in  or  on  these  RACs  and  the 
processed  human  food 
EFFECTIVE  DATE:  These  regulations 
become  effective  July  7.  1993, 
ADDRESSES:  Wntten  objections. 
identified  by  the  document  control 


number,  [PP  0F3g63,  PP  2F4081,  FAP 
2H5635/R20041,  mav  be  submitted  to: 
Hearing  Clerk  (A- lib),  Environmental 
Protection  Agency,  Rm.  M3708.  401  M 
St.,  SVV.,  Washington,  P'"  ?'^4'^^ 
FOR  FURTHER  INFORMATION  C    -TACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM),  Registration  Division  (H7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
305-6800. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  5,  1993  (58  FR 
25725),  EPA  issued  a  proposed  nale  that 
pursuant  to  petitions  (PP  0F38G5,  PP 
2F4081,  and  FAP  2H5635)  by  the 
Monsanto  Co..  700  14th  St.,  NW.. 
Washington,  DC  20005,  and  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a),  EPA  proposed  to  amend  40  CFR 
180.364  to  permit  combined  residues  of 
the  herbicide  glyphosate,  [JV- 
(phosphonomethyl)glycine],  and  its 
metabolite  aminomeihylphosphonic 
acid  resulting  from  the  application  of 
the  isopropylaraine  salt  in  or  on  the 
RACs  wheat  at  5.0  ppra,  wheat  straw  at 
85  ppm,  the  tree  nut  crop  group  at  1.0 
ppm,  almond  hulls  at  25  ppm,  and  a 
food  additive  regulation  iinder  40  CFR 
185.3500  for  wheat  milling  fractions 
(except  fiour)  at  20  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  mate     •:   h.-vp  !  een 
evaluated  and  discussed  .;i  ihe 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  and  food 
additive  regulation  will  protect  the 
public  health.  Therefore,  the  tolerances 
and  food  additive  regulation  are 
estabhshed  as  set  forth  below. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  G  R  1 78.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
rv\\ed  upon  bv  the  objector  (40  CFR 


178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibiUty  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  sucJi  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factixal 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1154.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  ttis  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 


Commodity 


Grain  crop*  (except  wheat) 


Parts  per 

miiiKxi 


0.1  (N) 


(d)  Tolerances  are  established  for 
residues  of  glyphosate  (N- 
(phosphonomethyl)glycine)  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate  in  or  on  the  following  raw 
agricultural  commodities: 


rt 


f  c. 


40  CfR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  185 

Food  additives,  pesticides  and  pests. 
Dated:  June  18, 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 


p,\:ri 


■NDED] 


1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autirf)rTty:  21  U.S.C  346a  and  3n. 

b.  In  §  180.364,  by  amending 
paragraph  (a)  in  the  table  therein  by 
revising  the  entry  "grain  crops"  and  by 
adding  new  paragraph  (d),  to  read  as 

follow^ 


§180.364 

'■■©sidues. 

(a)*    ' 


GtvDhosste:  tolerancMfor 


Parts  per 


25 

1.0 

5.0 

85.0 


Commodity 

Almond  hulls  „ 

Tree  nut  crop  group „ 

Wheat,  grain  

Vt'heat,  straw  ...„ „ 

PART  185-{AMENDE01 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  185.3500.  by  adding  new 
paragraph  (a)(3),  to  read  as  follows; 

i  ■ ; :  JtCX)  Gtypf.o&ale. 

•  •  •  • 

• 

(3)  Glyphosate  (N- 
(phosphonomethyl)glycine)  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate  for  herbicidal  purposes. 


Food 


Parts  per 
million 


Wheat  milUng  fractions  (exdud- 
log  fkxir) _ „..„ 


20.0 


[FR  Doc  93-15419  Filed  7-6-93;  8:45  am] 
BiujNQ  cooe  WM-Ce-f 

40  CFR  Part  180 

[PP  9F3702/R2003;  FRL  4628-7] 
RIN2070-A 


Pesticide  ' 


3  nces  for  hJorfluraion 


Aut:  iCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  ruie. 
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SoMMARY;  This  document  amends  the 
tolerances  for  residues  of  the  herbicide 
norflurazon  (4-chloro-5-{methylamino)- 
Zalpha,  alpha,  alpha-trinuoro-m-tolyl- 
3(2H)-pyridazonone)  in  or  on  the  raw 
agricultural  commodities  (RACs) 
peanuts  at  0.2  part  per  million  (ppm); 
peanut,  hay  at  0.5  ppm;  peanut,  hulls  at 
0.5  ppm;  and  peanut,  vines  at  0.5  ppm 
resulting  from  indirect  residues  of 
norflurazon  and  its  desmethyl 
metabolite  in  or  on  these  raw 
agricultural  commodities  when  present 
therein  as  a  result  of  the  application  of 
norflurazon  in  the  culture  of  cotton,  by 
establishing  permanent  tolerances  for 
residues  that  may  result  from  the 
intentional  application  of  norflurazon  in 
the  culture  of  peanuts.  Sandoz.  Inc., 
petitioned  EPA  for  this  regulation  to 
establish  maximum  permissible  levels 
for  the  combined  residues  of  the 
h-'rSi-ide  ir.  nr  on  these  commodities. 
EFFECTIVE  DAT!  Effective  July  7, 1993. 
ADDRESSES:  Written  objections, 
Identified  by  the  document  control 
number.  [PP  9F3702/R20031.  must  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708.  401  M  St..  SW..  Washington.  DC 

FOR  PURTWER  INFORMATION  CONTACT:  By 

rr.dil:  Joanne  I.  Miller.  Product  Manager 
(PM)  23,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St ,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rrr.   zr  C\\  #2,  1921  Jefferson  Davis 
Hwv  ,  A-;:!.gton,  VA  22202,  (703)-305- 
7830. 

SUPPLEMENTARY  INFORMATION:  EPA 
;ss..-^d  a  rii.'ice,  published  in  the 
Federal  Re-;i.stpr  of  February  8. 1989  (54 
Fr  '^ :"')',.  whiuh  announced  that  Sandoz 
'  :  :  Protection  Corp.,  1300  Ea.st  Touhy 
.\  -    Des  Plaines,  IL  60018,  had 
s.:!j:r..t:ed  a  pesticide  petition  (PP 
9F3702)  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  21  U.SC. 
346a(d),  establish  tolerances  for  the 
herbicide  norflurazon  (4-chloro-5- 
(methylamino)-2-(alpha,  alpha,  alpha- 
trif!uoro-m-tolyl)-3-(2H)-pyridazinone 
and  its  desmethyl  metabolite  (4-chloro- 
5-(araino)-2-alpha,  alpha,  alpha- 
trifluoro-/n-tolyl)-3(2H)-pyrida2inone) 
in  or  on  the  raw  agricultural 
commodities  (RACs)  peanut,  nutmeat  at 
0.05  ppm;  peanut,  hulls  at  1.0  ppm; 
peanut,  vines  (green  hay)  at  0.075  ppm; 
and  peanut,  hay  (dry)  at  0.5  ppm. 

^ '  \  also  issued  a  notice,  published  in 
■   -  F  '-deral  Register  of  May  15, 1991  (56 
'•  :'  :  .-t28),  which  announced  that 
Sanaoz  Crop  Protection  Corp.  had 


requested  that  section  F  of  the  petition 
be  amended  for  the  same  residues  in  or 
on  the  RACs  peanuts  at  0.05  ppm; 
peanut,  hulls  at  1.5  ppm;  peanut,  vines 
at  1.5  ppm;  and  peanut,  hay  at  5.5  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  these 
tolerances  include  the  following; 

1.  Several  acute  toxicology  studies 
were  performed,  placing  technical-grade 
norflurazon  in  toxicity  Category  IV. 

2.  A  90-day  rat  feecfing  study  at 
nominal  dosages  of  0, 12.5,  25.0,  and 
125.0  mg/kg/day,  with  a  no-observable- 
effect-level  (NOEL)  of  25.0  mg/kg/day 
and  a  lowest-effect-level  (LEL)  of  125.0 
mg/kg/day.  The  effect  was  increased 
liver-to-body  weight  ratios  with 
hypertrophy  of  thyroids  with  depletion 
of  colloid  with  acini  and  slight-to- 
moderate  increase  in  interstitial 
vascularity. 

3.  A  6-month  dog  feeding  study  at 
nominal  dosages  of  0, 1.25,  3.75,  and 
11.25  mg/kg/day  with  a  NOEL  of  3.75 
mg/kg/day  and  a  LEL  of  11.25  mg/kg/ 
day  based  on  a  relative  liver  weight 
increase. 

4.  A  3- week  rabbit  dermal  study  with 
a  NOEL  of  >  2,000  mg/kg/day  the 
highest  dose  tested  (HDT). 

5.  A  28-day  rat  feeding  study  at 
dosages  of  0.  25.0,  50.0,  and  250.0  mg/ 
kg/day  with  a  NOEL  of  50.0  mg/kg/day. 
The  effect  was  hyperplasia  and 
hypertrophy  of  liver  and  higher  liver, 
kidney,  adi»nal,  and  heart/body  weight 
ratios. 

6.  A  28-day  mouse  feeding  study  at 
dosages  of  0,  10.5,  31.5,  63.0,  and  378.0 
mg/kg/day  with  a  NOEL  of  63.0  mg/kg/ 
day  and  a  LEL  of  378.0  mg/kg/day.  The 
effect  was  diffused  and  smooth  granular 
livers  and  an  increase  in  the  liver/body 
weight  ratios. 

7.  A  rat  dermal  absorption  study  at 
dosages  of  0,  0.1, 1.0,  and  10.0  mg/rat 
showing  that  no  more  than  0.1  percent 
of  applied  dose  was  absorbed  at  doses 
up  to  10  mg/rat. 

8.  Gene  mutation  assays  in 
Salmonella  typhimurium  (strains  TA98, 
TAIOO.  TA1535,  TA1537,  and  TA1538), 
£.  coli  (strain  WP2).  and  Saccharomyces 
cerevisiae  (strain  D4),  in-vitro 
cytogenetic  assay  in  Chinese  hamster 
ovary  cells  for  chromosome  aberrations, 
and  unscheduled  DNA  synthesis  test  in 
primary  rat  hepatocjtes  for  DNA  repair 
were  negative  for  potential  mutagenic 
activity. 

9.  A  developmental  study  in  rats  at 
dosages  of  0, 100,  200,  and  400  mg/kg/ 


day  showed  no  maternal  or 
developmental  effects  at  400  mg/kg/day. 

10.  A  developmental  study  in  rabbits 
at  dosages  of  0, 10,  30,  and  60  mg/kg/ 
day  showed  maternal  body  weight 
decreases  at  60  mg/kg/day, 
Developmental  effects  seen  at  30  and  60 
mg/kg/day  were  decreased  fetal  weight 
and  incomplete  ossification  of  the  skull, 
fore  and  hind  limb  middle  phalanx, 
metacarpal,  and  proximal  epiphysis  of 
the  tibia.  The  NOEL  for  maternal 
toxicity  was  30  mg/kg/day.  The  NOEL 
for  developmental  toxicity  was  10  mg/ 
kg/day. 

11.  A  three  generation  reproduction 
study  in  rats  at  dosages  of  0,  6.25.  18.75. 
and  51.25  mg/kg/day  showed  effects  of 
reduced  fertility,  gestation,  and  viability 
indices  at  51.25  mg/kg/day. 

12.  A  carcinogenicity  study  in  rats  at 
dosages  of  0,  0.1,  6.25.'l8.75.  and  51.25 
mg/kg/day  with  a  NOEL  of  18.75  mg/kg/ 
day  and  a  LEL  of  51.25  mg/kg/day  based 
on  reduced  body  weight  gain,  increases 
in  blood  urea  nitrogen  (BUN)  and  a 
marked  reduction  in  2,3- 
diphosphoglyceric  acid  (DPG), 
increased  mortality,  increased  liver, 
kidney  and  ovar>'  weight,  fatty  changes 
in  adrenals,  endometritis,  increased 
chromophobe  adenomas  in  pituitary, 
modular  or  cortical  hypertrophy  in 
adrenals,  cast  in  kidneys  (males).  There 
were  no  carcinogenic  effects  attributable 
to  norflurazon  in  the  study. 

13.  A  carcinogenicity  study  in  mice  at 
dosages  of  0,  12.75,  5l!o,  and  204.0  mg/ 
kg/day  with  a  NOEL  of  51  mg/kg/day 
and  a  LEL  of  204  mg/kg/day  with 
increased  liver-to-body  weight  ratios 
and  significant  positive  trend  in 
hepatocellular  adenomas  and  in 
combined  hepatocellular  adenomas 
and/or  carcinomas.  A  significant  pair- 
wise  increase  in  hepatocellular 
adenomas  and  hepatocellular 
adenomas/carcinomas  combined  was 
observed  at  the  204  mg/kg/day  dose 
level  in  males.  There  were  no 
statistically  significant  increases  in 
tumor  incidence  vdth  incremental  doses 
of  norflurazon  in  females. 

14.  A  rat  metabolism  study  at  single 
oral  doses  of  2  or  110  mg/kg,  a  single  i.v. 
dose  of  2.0  mg/kg,  or  a  single  oral  dose 
at  2  mg/kg  after  animals  had  ingested 
0.1  mg/kg  for  14  days  showed  that  less 
than  1.0  percent  remained  in  bodies  of 
rats  96  hours  after  dosing.  Thirteen 
metabolites  were  isolated.  Norflurazon 
appears  to  be  metabolized  by  N- 
demethylation,  displacement  of  the 
chlorine  atom  by  iV-demethylation, 
displacement  of  the  chlorine  atom  by 
glutathione,  glutathione  attack  on  the 
aromatic  ring,  and  replacement  of  the 
chlorine  atom  with  hydrogen. 
Norflurazon  appears  to  be  rapidly 
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absorbed  from  the  gastrointestinal  tract 
and  extensively  metabolized. 

The  Agency's  Health  Effects  Division 
Peer  Review  Committee  classified 
norflurazon  as  a  Group  C,  possible 
human  carcinogen,  based  on  the  criteria 
in  the  Agency's  Guideline  for  the 
Classification  of  Carcinogens  (51  FR 
33992-34003,  Sept.  24,  1986)  and  the 
statistically  significant  increase  in 
comparison  to  controls  in  liver 
adenomas  and  combined  liver 
adenomas  and  carcinomas  in  male  CD- 
1  mice  as  well  as  the  statistically 
significant  positive  trend  for  these 
hepatocellular  adenomas  and  combined 
adenomas  and  carcinomas. 

That  committee  also  recommended 
that  for  the  purposes  of  risk 
characterization  the  Reference  Dose 
(RfD)  approach  should  be  used  for  the 
quantification  of  human  risk.  This 
recommendation  was  supported  by  the 
presence  of  only  benign  tumors  in  only 
one  sex  of  one  species  at  one  dose  level, 
and  adequate  but  negative  mutagenicity 
data  and  no  positive  analogues. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  3.75  mg/kg/day  determined  by 
the  most  sensitive  species  (the  6-month 
dog  feeding  study),  the  RfD  is  0.04  mg/ 
kg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  ft-om  the 
established  and  proposed  tolerances  is 
0.002038  mg/kg/bwt/day  and  utilizes 
5.0  percent  of  the  RfD  for  the  overall 
U.S.  population,  The  exposure  of  the 
most  highly  exposed  subgroup  in  the 
population,  nonnursing  infants,  is 
0.009355  mg/kg/bwt/day  and  utiUzes 
23.0  percent  of  the  RfD. 

Previous  tolerances  have  been 
established  for  norflurazon  in  almonds, 
hulls  and  nutraeat;  asparagus;  avocados; 
apricots;  apples;  blackberries; 
blueberries;  cattle,  fat,  meat,  and  meat 
byproducts;  cherries;  citrus  fruit; 
cottonseed;  cranberries;  filberts;  goats, 
fat,  meat,  and  meat  byproducts;  grapes; 
hogs,  fat,  meat,  and  meat  byproducts; 
hops,  green;  horses,  fat.  meat,  and  meat 
byproducts;  milk;  nectarines;  peanuts; 
peanut  hay,  hulls,  and  vines:  peaches; 
pears,  pecans;  plums  (fresh  prunes); 
poultry,  fat,  meat,  and  meat  byproducts; 
raspberries;  sheep,  fat,  meat,  and  meat 
bvproducts;  soybeans;  soybean,  forage 
and  hay:  and  walnuts. 

The  metabolism  of  norflurazon  in 
plants  IS  adequately  understood. 
Metabolism  of  norflurazon  in  Hvestock 
has  been  studied,  and  tolerances  for 
livestock  commodities  have  been 
established,  Reevaluation  of  the  data  has 
indicated  that  there  are  some 
niPtabolites  that  yet  need  to  be 
identified.  These  data  are  scheduled  to 
be  submitted  by  Febraar\'  1994.  After 
the  data  are  evaluated,  the  tolerances 


involving  Hvestock  will  be 
reconsidered. 

The  nature  of  the  residue  is 
adequately  understood,  and  an  adequate 
analytical  method,  gas  chromatography 
using  electron  capture  detection,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division  (H- 
7506C),  Office  of  Pesticide  Programs. 
Environm.ental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  242,  CM  #2,  1921  Jefferson  Davis 
Hw7.,  Arhngton.  VA  22202,  (703)-305- 
4432. 

The  modifications  raise  tolerance 
levels  on  peanut  hays  and  vines  and 
raise  and  redistribute  the  tolerance 
levels  for  the  peanut  taken  as  a  whole, 
i.e.,  nutmeat  and  hull.  Under  the 
previous  rule,  tolerance  levels  on 
peanuts  were  more  evenly  distributed 
between  the  hull  and  the  nutmeat.  This 
rule  changes  that  distribution  to  reflect 
more  accurate  data  showing 
proportionately  higher  concentration  of 
residues  in  the  hull  and  a  lower 
permissible  level  for  the  peanut, 
nutmeat.  In  addition,  these  amendments 
provide  tolerances  for  direct  application 
and  also  for  indirect  application  as 
previously  provided  for  these 
commodities.  In  accordance  with  EPA 
and  FDA  policies,  pesticide  rq^idues 
resulting  from  indirect  application  are 
automatically  regulated  under  direct 
application  tolerances,  when  available. 
The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  pubUc  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  pubhcation  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed  ' 

objectionable  and  the  grounds  for  the         

objections.  40  CFR  178.25.  Each 

objection  must  be  accompanied  by  the       

fee  prescribed  by  40  CFR  180.33(i).  If  a 

hearing  is  requested,  the  objections 

must  include  a  statement  of  the  factual       Peanuts 


issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
.-equestor.  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178,32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  -i..;  LJ  R  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dated:  June  23, 1993. 

Daniel  M.  Barolo. 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.356.  byremoving  the 
paragraph  designation  "(a)"  and 
amending  the  table  therein  by  adding 
and  alphabetically  inserting  the 
following  raw  agricultural  commodities 
and  by  removing  paragraph  (b).  to  read 
as  follows: 

§180  356    Korf-    azon;  tolerances  for 


Commodity 


Parts  per 
million 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

I 
47  CFR  Part  90 

[PP  Dockat  Ho.  89-552;  FCC  No  93-29'' 

Use  of  the  220-222  lAHz  Band  oy  ?he 
Pnvate  Land  Mobile  Radio  Services 

AGENCY:  Fede:.3.  Ccr.'.munications 

Ccri'.mission. 
ACmON:  Final  nul? 

SUMMARY:  The  Commission  has  adopted 
r:   0-der  denying  a  petition  for 
.--- :'.s:dera'i3n  filed  by  United  Parcel 
S-r     e    f  America,  Inc.  (UPS).  In 
ada.t.cr,.  \z.  the  Order,  the  Commission 
on  its  own  motion  amended  its 
r-tidatior.s  b.  eliminating  that  portion 
t!,- reo:  tnat  pt  rrnitted  applicants  to  rely 
r .-:  d  ,on^-term  business  plan  to  satisfy 
t.;e  requirement  that  ihey  demonstrate 
mtemal  communicaticns  needs  in  70  or 
more  me  rice's  Th-^  intended  effect  of 
this  action  ;*  "•  tinware  that  the  non- 
commerciai    r  r.::^  -  ""  used  primarily 
as  envisioned  :or  ine  acensee's  internal 
nationwide  commimications  needs. 
EFPECnVE  DATE:  October  5, 1993. 
F0«  FURTHER  IMF0PM*"^0N  COffTACT: 
k  =  :'^r.  KA.La...:.  ,^.:\;.  t; 4-2443,  Private 
Radio  Bureau. 

SUPPLEMENT.-VPY  INCQPMATJON: 

Papon*'ork  Reduction 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  25.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communicauons 
Commission,  Office  of  Managing 
Director,  Paperwork  Reduction  Project 
(0MB  Control  No.  3060-0475). 
Washington,  DC  20554,  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Redaction  Project  (0MB 


Control  No.  3060-0475).  Washington, 
DC  20503. 

This  is  a  summary  of  the 
Commission's  Order,  PR  Docket  No  8&- 
552,  FCC  No.  93-297,  adopted  June  4. 
1993,  and  released  June  21, 1993.  The 
full  text  of  the  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  room  230. 1919  M  Street.  NW  , 
Washington.  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  1114  21st  Street,  NW.. 
Washington,  DC  20036,  telephone  (202) 
452-1422. 

Summary  of  Orders 

1.  On  June  18, 1992,  the  Commission 
adopted  a  Memorandum  Opinion  and 
Order,  57  FR  32448  (July  21,  1992),  that 
addressed  the  issues  raised  on 
reconsideration  of  the  Report  and  Order, 
56  FR  19598  (April  29, 1991).  in  PR 
Docket  No.  89-552.  as  well  as  those 
presented  by  the  Further  Notice  of 
Proposed  Rule  Making.  57  FR  4180 
(February  4, 1992).  issued  in  the  same 
proceeding.  The  Memorandum  Opinion 
and  Order  also  amended  the 
Commission's  rules  to  strengthen  the 
construction  and  operating 
requirements  applicable  to  non- 
commercial nationwide  220-222  MHz 
licensees  in  a  manner  designed  to 
ensure  that  the  non-commercial 
nationwide  channels  would  be  used  as 
envisioned  to  satisfy  the  licensee's 
nationwide  internal  communications 
needs. 

2.  UPS  filed  a  Request  for 
Clarification  or  Petition  for 
Reconsideration  of  certain  of  these  rule 
changes.  Specifically,  UPS  requested  the 
Commission  to  amend  47  CFR  90.733(d) 
to  hmit  the  amount  of  system  capacity 
available  for  leasing  to  20  percent,  or  to 
amend  §90. 733(d)  to  prohibit  the 
leasing  of  excess  capacity  entirely 
during  the  initial  ten-year  license  term. 
In  the  alternative,  UPS  requested  that  if 
§  90.733(d)  were  maintained  in  its 
present  form,  construction  benchmarks 
be  adopted  at  one,  three  and  five  years, 
with  a  loss  of  license  imposed  for  failure 
to  meet  these  deadlines.  In  addition, 
UPS  asked  the  Commission  to  make 
plain  that  non-commercial  nationwide 
applicants  must  rely  solely  on  their 
qualifications  and  resources  as  of  the 
time  that  their  applications  were  filed  in 
satisfying  the  requirement  that  they 
demonstrate  a  need  for  internal 
communications  capacity  in  70  or  more 
markets. 

3.  The  Commission  denied  UPS's 
request  that  §  90.733(d)  be  amended  to 
restrict  further  the  circumstances  in 
which  non-commercial  nationwide 


licensees  may  lease  the  excess  capacity 
of  their  systems,  citing  its  continued 
belief  that  allowmg  the  leasing  of  excess 
capaciiv  only  after  expiration  of  the 
initial  five  yeafi  cf  the  '.;cense  *erm  best 
balances  the  interests  m  spectr.i.i-. 
efficiency  and  in  ensuring  that  the  non- 
commercial channels  are  used  as 
intended,  Similarlv.  the  Commission 
disagreed  with  LTS's  suggestion  that  its 
rules  be  amended  to  impose 
conslrjction  benchmarks  on  non- 
commercial nationwide  licensees.  In 
this  rei^ard.  the  Commission  stated  its 
belief  that  its  existing  rules,  which 
require  licensoes  to  (1)  construct  and 
place  in  operation  base  stations  in  a 
minimum  of  70  markets  within  five 
vears  or  forfeit  the  entire  nationwide 
license,  47  CFR  90.725[hl.  and  (2) 
include  with  their  application  a 
certification  that  they  have  sufficient 
resources  to  construct  the  entire  system 
within  five  years  of  license  grant  and 
operate  the  svstem  during  the  first  years 
of  the  license  term,  47  CFR  90.713(a)(5). 
90.713(b).  90.713(c)(4),  are  hilly 
adequate  to  ensure  that  the  system  will 
not  be  misused 

4.  The  Commission  also  denied  UPS's 
request  that  it  make  plain  that  each  non- 
commercial nationwide  applicant  must 
rely  solely  on  its  internal 
communications  needs  and  financial 
qualifications  as  of  May  1, 1991,  when 
its  appUcation  was  filed.  The 
Commission  stated  that  the  rule  changes 
adopted  in  the  Memorandum  Opinion 
and  Order  significantly  altered  the  non- 
commercial nationwide  entry  criteria, 
and  that  consequently,  applicants  able 
to  satisfy  the  original  criteria  should  be 
afforded  an  opportunity  to  amend  their 
applications  in  response  to  the  new 
rules. 

5.  On  its  own  motion,  the 
Commission  amended  that  portion  of  47 
CFR  90.713(a)(6)  that  permits  non- 
commercial nationwide  applicants  to 
rely  on  a  long-term  business  plan  in 
satisf;,-vng  the  requirement  that  they 
demonstrate  a  need  for  non-commercial 
communications  capacity  in  70  or  more 
markets.  Under  the  rale  in  its  new  form, 
applicants  will  be  required  to 
demonstrate  an  actual  presence,  and 
will  not  be  allowed  to  rely  upon  a 
projected  need  based  on  a  long-term 
business  plan.  The  Commission  stated 
that  because  this  represents  a  significant 
change  in  the  entry  criteria,  non- 
commercial nationwide  applicants 
seeking  to  withdraw  their  applications 
prior  to  the  effective  date  of  the  new 
rules  will  be  allowed  to  obtain  a  refund 
of  their  application  filing  fees.  In 
addition,  the  Commission  indicated  that 
submission  of  the  showings  required  of 
n3n-conimercial  nationwide  applicants 
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under  the  Memorandum  Opinion  and 
Order  and  the  instant  Order  would  be 
required  once  approval  from  the  Office 
of  Management  and  Budget  (OMB)  has 
been  obtained  pursuant  to  the 
Paperwork  Reduction  Act.  The 
Commission  delegated  authority  to  the 
Chief  of  the  Private  Radio  Bureau  to 
announce  the  date  that  non-commercial 
applicants  wall  be  required  to  file  the 
additional  submissions  through 
issuance  of  a  Pubhc  Notice. 

List  of  Subjects  in  47  CFR  Part  90 

220-222  MHz  narrowband 
frequencies,  Private  land  mobile  radio 
services.  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Part  90  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  f.:'ahon  for  part  Pn 
continues  to  read  as  foJiows 

-Authority:  Sections  4,  303,  332  48  Stat., 
1066,  1082,  as  amended;  47  U.S.C.  §§  154, 
303  and  332  unless  otherwise  noted. 

2.  Section  90.713  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(6)  to 

read  as  follows: 

§90.713     Entry  criteria. 

(a)*   *   * 

(1)  Applicants  for  commercial 
nationwide  channels  must  include 
certification  that,  within  ten  years  of 
receiving  a  hcense,  the  applicant  will 
construct  a  minimum  of  one  base  station 
in  a  least  70  different  geographic  areas 
designated  in  the  application:  that  base 
stations  will  be  located  in  a  minimum 
of  28  of  the  100  urban  areas  listed  in 
§90.741;  and  that  each  base  station  will 
have  all  five  assigned  nationwide 
channels  constructed  and  placed  m 
operation  (regularly  interacting  with 
mobile  and/or  portable  units). 
Applicants  for  non-commercial 
nationwide  channels  must  include 
certification  that,  within  five  years  of 
receiving  a  license,  the  applicant  will 
construct  a  minimum  of  at  least  one 
base  station  in  at  least  70  different 
geographic  areas  designed  m  the 
application,  that  base  stations  will  be 
located  m  a  mmim.um  of  28  ufthe  100 
urban  areas  listed  in  ^90,741   thftt  each 
base  station  m  the  ten  large  urban  areas 
designated  m  §  90, 725(h)  will  have  all 
assigned  nationwide  channels 
constructed  and  placed  m  operat,ior; 
(regularly  interacting  with  mobile  ana/ 


or  portable  units);  and  that  all  other  base 
stations  will  have  a  minimum  of  five  of 
the  assigned  nationwide  channels 
constructed  and  placed  in  operation. 

*  •        *        •        • 

(6)  Applicants  for  non-commercial 
nationwide  licensing  must  also  submit  a 
certification  demonstrating  an  actual 
presence  necessitating  internal 
communications  capacity  in  the  70  or 
more  markets  identified  in  the  license 
application. 

*  •        •        •        • 

3.  Section  90.725  is  amended  by 
revising  the  text  of  paragraph  (h)  (the 
Table  remains  imchanged)  to  read  as 
follows: 

§9C.725     Construction  'eq^aerr.eraB 

*  *  •  •  • 

(h)  Licensees  granted  non-commercial 
nationwide  authorizations  will  be 
required  to  construct  and  place  in 
operation  base  stations  in  a  minimupi  of 
70  markets  designated  in  the  application 
within  five  years  of  the  initial  license 
grant.  Base  stations  of  10-channel  non- 
commercial nationwide  systems  that  are 
located  in  any  of  the  ten  large  urban 
areas  listed  in  the  followring  Table  (base 
stations  are  considered  located  in  the 
following  ten  large  urban  areas  if  they 
are  vidthin  60  kilometers  (37.3  miles)  of 
the  coordinates  listed)  must  have  all  10 
channels  constructed  and  placed  in 
operation  within  5  years  of  the  initial 
license  grant: 

*  •        »        •        • 
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Acquisition  Regulation;  Misceilaneous 
Amendments  (Numt>er  4) 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule;  technical 
amendments 

SUMMARY:  The  Department  is  amending 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  perform 
"housekeeping"  duties  such  as  updating 
references,  correcting  editorial  errors, 
and  clarifying  language.  This  rule  falls 
under  the  exceptions  stated  in  the 
Administrative  Procedtire  Act  to  the 
proposed  rulemaking  and  pubhc 
procedure  requirements.  TTiese 
corrections  and  changes  are  all  technical 
and  administrative  in  nature,  and  none 
of  them  raises  substantive  issues.  All  of 
these  changes  are  summarized  in  the 


"Section-by-Section  Analysis" 
appearing  later  in  this  document, 
EFFECTIVE  DATE:  This  rule  vsrill  be 
effective  August  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  M.  Smith,  Office  of  Procurement. 
Assistance  and  Program  Management 
(PR-121),  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
8189. 

Laura  Fullerton,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202) 
586-1900. 

SUPPLEMENTARY  INFORMATION: 

I.  Section-by-SecUon  Analysis 
n.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  Executive  Order  12612 

E.  National  Environmental  Policy  Act 

F.  Review  Under  Executive  Order  12778 

I.  Section-by-Section  Analysis 

A  detailed  list  of  changes  follows: 

1.  The  authority  citation  for  parts  904, 
906,  913,  915.  916.  919.  922,  and  952  is 
restated. 

2.  Section  904.601  is  amended  to 
reflect  an  organizational  name  change. 

3.  Subsection  904.601-70(b)  is 
amended  to  update  the  citation  for  DOE 
Order  1331.1. 

4.  Subsection  904.601-70(b)(2)  is 
amended  to  clarify  language  for 
Individual  Procurement  Action  Report 
submission  requirements. 

5.  Subsection  904.601-70(b)(3)(ii)  is 
amended  to  update  the  dollar  threshold 
for  SF  281  reporting. 

6.  Subsection  906.303-l{a)  is 
amended  to  clarify  language  addressing 
justification  language  for  Other  Than 
Full  And  Open  Competition. 

7.  Subsection  913.505-1  is  amended 
to  clarify  language  and  to  allow  for  the 
useofDOEF4250.3. 

8.  Subsection  915.971-4(f)  is 
amended  to  correct  a  typographical 
error. 

9.  Subsection  915.971-6(b)  is 
amended  to  correct  a  referenced 
citation. 

10.  Section  916.206  dupUcates  FAR 
coverage  and  is  deleted. 

11.  Section  919.708(b)  containing  the 
requirement  for  quarterly  report 
submittals  is  deleted. 

12.  Section  922.473  is  amended  to 
reflect  an  organizational  name  change. 

13.  Section  922.803  is  amended  to 
reflect  an  organizational  name  change. 
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14.  Subsection  922.804-2  is  amended 
to  reflect  an  organizational  name 
change. 

15.  Section  9227001  is  amended  to 
reflect  an  crganizationnl  name  change. 

16.  Section  952.219  is  deleted  as  the 
alternate  language  to  the  FAR  clause  is 
no  longer  relevant. 

17.  The  authority  citation  for  part  970 
is  restated. 

18.  Section  970.1901(a)  is  amended  to 
delete  the  reference  to  952  219-9,  since 
requirement  for  quarterly  report 
submittals  has  been  deleted. 

19.  Section  970.2270(b)(2)  is  amended 
to  reflect  an  organizational  name 
change. 

20.  Section  970.2271(b)(1)  is  amended 
to  reflect  an  organizational  name 
change. 

21.  Subsection  970.3102-2a)(2)  is 
amended  to  reflect  an  organizational 
name  change. 

22.  Subsection  970.5204-20  is 
amended  to  add  the  clause  preamble, 
title  and  date. 

23.  Subsection  970.7104-11  is 
amended  to  correct  a  typographical 
error. 

24.  Subsection  970.7104-12  is 
amended  to  delete  the  paragraph 
containing  the  requirement  for  quarterly 
r^!  porting 

I!.  Procedural  Requir*  ;n*'r.t.s 


A.R 


C'iiUJUl'.'. 


ilt 


Pursuant  to  the  January  22. 1993. 
memorandum  from  the  Director.  Office 
of  Management  and  Budget  (OMB),  on 
the  subject  of  regulatory  review.  58  FR 
6074  (January  25. 1993).  DOE  submitted 
this  notice  to  the  Director  for 
appropriate  review.  The  Director  has 
completed  his  review.  Separately,  DOE 
has  determined  that  there  is  no  need  for 
a  regulatory  impact  analysis  as  the  rule 
is  not  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  r;ile  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980. 
Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  babilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C3501.efse(7). 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism."  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  rale  will  apply  to 
states  that  contract  with  DOE;  however, 
none  of  the  revisions  is  substantive  in 
nature. 

E.  National  Environmental  Policy  Act 

DOE  has  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.)  (1976)  or 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508) 
and,  therefore,  does  not  require  an 
environm.ental  impact  statement  or  an 
environmental  assessment  pursuant  to 
N-EPA. 

F.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 


judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  rule  meets  the 
ryquiremenls  of  sections  2(a)  and  (b)  of 
Executive  Order  12778. 

List  of  Subjects  in  43  (TR  Par's  ^04 
906,  913,  915,  916,  919,  922,  952,  and 
970 

Government  Procurement. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Issued  in  Washington,  DC,  on  June  29, 
1993. 
Berton  J.  Ro'.i. 

Acting  Director,  Office  of  Procurement. 
Assistance  and  Program  Management. 

Chapter  9  of  title  48  Code  of  Federal 

Regulations  is  amended  by  making  the 
following  technical  amendments: 

1.  The  authority  citation  for  parts  904, 
906.  913.  915,  916,  919,  922,  and  952 
continues  to  read  as  follows: 

Authority  42  U.S.C.  7254;  40  U.S.Q 
48b 

PART  S04^ADMINISTRATiV£ 
MAHERS 

2.  Section  904.601  is  amended  in 
paragraph  (c)  (first  sentence)  by 
removing  the  name  "Office  of 
Procurement  Information/Property"  and 
adding  the  name  "Office  of  Management 
Review  and  Assistance"  in  its  place. 

3.  Subsection  904.601-70  is  am.ended 
in  paragraph  (b)  introductory  text  by 
removing  "1331. lA"  and  adding 
"1331.1  (latest  version)"  in  its  place. 

4.  Subsection  904.601-70  is  amended 
by  revising  the  first  sentence  cf 
paragraph  (b)(2)  to  read  as  follows: 

£04.601-70     Procurer-ten;  s-i  A«.5;-3-ar-« 
Cata  Sfi-i'Ti  'PADS), 


(b)  •  •  " 

(2)  For  each  prime  contract  over  the 
small  purchase  limit,  contracting 
officers  shall  complete,  for  each  action 
awarded  under  that  contract,  an 
Individual  Procurement  Action  Report 
(IPAR),  DOE  F  4200.40,  and  submit  it  to 
their  data  entry  point  for  input  to  the 
Procurement  and  Assistance  Data 
System.  *  *  * 
«        *        *        •        * 

5.  Subsection  904.601-70  is  amended 
at  paragraph  (b)(3)(ii)  by  removing 
"$10,000"  and  adding  "$25,000"  in  its 
place. 
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PART  906— COMPETmON 
REQUIREMENTS 

6.  Sujiect.on  9Ub.3u3-l  :s  ^m>-:idf-rj 
at  paragraph  (a)  by  removir .      p  '  :  -  • 
sentence. 

PART913~SMALL  PURCHASES  AND 
O-'HER  SIMPLIPIEO  PURCHASE 

rnOCEDURES 

7.  Subsection  913.505-1  is  amended 
by  revising  the  heading  and  paragraph 
(a)(2)  to  read  as  follows: 


'd^r 
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S13.505-1     Optional  Form  (0>  ; 
for  Supplies  or  Services,  ano  0 

348,  Orcwr  for  Supolies  or  Se'  .i 
Sct>edule-Com -'-i^--:' ■  ;'  DOF  «=  '':-,>■"'  ? 
Order  for  Supplits  c:  ^crvicis. 

(a)(2)  Optional  Forms  347  and  348,  or 
DOE  F  4250.3  may  be  used  for  purchase 
orders  using  small  purchase  procedures. 
These  forms  shall  not  be  used  as  the 
contractor's  invoice. 


-CO>i 
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8.  Subsection  915.971-4  is  amended 
in  paragraph  (f),  third  sentence,  by 
removing  the  v^rord  "relation"  and 
adding  Lhe  -w-ord  'relations"  in  its  place. 

9.  Subsection  915.971-6  is  amended 
in  paragraph  (b)  introductory  text,  first 
sentence,  by  removing  "(0(2)"  and 
adding  "fa)  of  t^iiq  s.rtion"  in  its  place. 

FA.^T  B'.i^TiPES  Of  CONTRACTS 

10.  Part  916  is  amended  by  removing 
section  916.206  and  subsection 
916.206-3. 
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11.  Section  919.708  is  amended  by 
removing  paragraph  (b). 


PART  922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUiSmON 

'  2.  •-  Ktion  922.473  is  amended  in 
paragraph  (b)  by  removing  "Office  of 
Contractor  Industrial  Relations"  and 
adding  "Office  of  Contractor  Human 
Resource  Management"  in  its  place. 

13.  Section  922.803  is  amended  in 
paragraph  (d)  (fifth  sentence)  by 
removing  "Office  of  Industrial 
Relations"  and  adding  "Office  of  Civil 
Rights"  in  its  place. 

14.  Subsection  922.804-2  is  amended 
in  paragraph  (b)(3)  (seventh  sentence) 
by  removing  "Office  of  Industrial 
Relations"  and  adding  "Office  of  Civil 
Rights"  in  its  place. 

15.  Section  922.7001  is  amended  in 
paragraphs  (c)(3)  (third  sentence),  (e) 
(sixth  sentence),  (0(1)  (second 
sentence),  and  (h)  (both  occurrences)  by 
removing  "Of£ce  of  Industrial 
Relations"  and  adding  "Office  of 
Contractor  Human  Resource 
Management"  in  its  place. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 

CLAL-ES 

16.  Part  952  is  amended  by  removing 
section  952.219  and'subsection 
952.219-9. 

PART  97i>-0'':T  '.»  i\  /■  ■■.£'^ENT  AND 
OPERATING  C     *  '  i  4    ■  ; 

17.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  ths  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 

95-31  (42  US  C.  7254),  sec.  201  of  the 
Tederal  Qvilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C.  420) 
and  sec.  1 534  of  the  Department  of  Defense 
Authorization  Act,  19a6,  Pub.  L  99-145  (42 
U.S.C  7256a),  as  amended. 


18.  Section  970.1901  is  amended  In 
paragraph  (a)  by  removing  "as  modified 
by  952.219-9". 

19.  Section  970.2270  is  amended  in 
paragraph  (b)(2)  introductory  text 
(second  sentence)  by  removing 
"Headquarters  Labor  Relations"  and 
adding  "Office  of  Contractor  Human 
Resource  Management"  in  its  place. 

20.  Section  970.2271  is  amended  in 
para^aph  (b)(1)  by  removing  "Labor 
Relations"  and  adding  "Office  of 
Contractor  Human  Resource 
Management"  in  its  place;  in  paragraph 
(b)(2)(iv)  by  removing  "Office  of 
Industrial  Relations"  and  adding  "Office 
of  Contractor  Human  Resource 
Management"  in  its  place;  and  in 
paragraph  (b)(3)  by  removing  "Office  of 
Industrial  Relations"  and  adding  "Office 
of  Contractor  Human  Resource 
Management"  in  its  place. 

21.  Subsection  970.3102-2  is 
amended  in  paragraph  (1)  (2)  (fotirth 
sentence)  by  removing  "Office  of  Labor 
Relations"  and  adding  "Office  of 
Contractor  Human  Resource 
Management"  in  its  place. 

22.  Subsection  970.5204-20  is 
amended  by  adding  "In  accordance  with 
970.0901,  the  following  clause  shall  be 
used  in  management  and  operating 
contracts; 

MANAGEMENT  CONTROLS  (jan  1992)" 
after  the  heading  and  before  paragraph 
(a). 

23.  Subsection  970.7104-11  is 
amended  by  revising  the  heading  to  read 
as  follows: 

970.71 04-1 1    Cost  or  pricing  data. 

•         *         •         •         • 

24.  Subsection  970.7104-12  is 
amended  by  removing  paragraph  (g). 
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This  sector  of  me  FEDERAL  REGISTER 
contains  notJces  to  ttie  CHjC>tic  of  the  prooosed 
issuance  o*  odes  and  regulations  '"^e 
purpose  0*  these  notices  «  to  give  mterastec! 
persons  an  opportunity  to  parsdpate  ir  the 
oie  maJcng  pnw  to  the  adoption  o'  the  ^rai 
rules 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  180  and  186 

[PP  0E3a23  and  FAP  0H5592/P563,  FPL 
4628-6] 

R1N2070-AC18 

Pesticide  Tolerance  and  Food  Additive 
Regulation  tor  HexaWs  [2-Methyl-2- 
Phenyipropyl]  DIstannoxane 

AGENCY;  Environmental  Protection 

Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  pesticide  tolerance  be  established  for 
residues  of  the  pesticide  hexakis  in  or 
on  the  raw  agricultural  commodity 
mangolds  and  that  a  food  additive 
regulation  be  established  for  the 
processed  feed  commodities  dried 
mangolds  and  marigold  extract.  The 
proposed  regulations  to  establish 
maximum  permissible  levels  for 
residues  of  the  pesticide  in  or  on  the 
cotr;modilies  were  requested  in 
petitions  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 

DATES:  Comments,  identified  by  the 
document  control  number  (PP  0E3823 
and  FAP  0H5592/P5631.  must  be 
received  on  or  before  August  6, 1993. 
ADO^iESSeS:  By  mail,  submit  WTitten 
roniments  to:  Public  Response  and 
Prtjgram  Resources  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  EXH  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
p.irt  or  all  of  that  information  as 
■  Confidential  Business  Information" 
(CBI)  LnformatiQc  so  marked  will  not  be 
disclosed  except  m  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EP.'K 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p  m  , 
Monday  through  Friday,  excluding  legal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505W).  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St..  SW,.  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crystal  Station  #1.  2800 
Jefferson  Davis  Hwy  ,  Arlington,  VA 
22202.  {703)-308-8783 
SUPW.EMENTARY  INFORMATION:  The 
Interregional  Research  Project  No  4  (IR- 
4).  New  Jersey  Agricuhural  Expenment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  (PP) 
0E3823  and  feed  additive  petition  (FAP) 
0H5592  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
California.  Pesticide  petition  0E3823 
requested  that  the  Administrator. 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  pesticide  hexakis,  (2-methyl-2- 
phenylpropyl]  distannoxane,  and  its 
organotin  metabolites,  calculated  as 
hexakis,  in  or  on  the  raw  agricultural 
commodity  marigolds  at  4  parts  per 
million  (ppm).  Feed  additive  petition 
0H5592  requested  that  the 
Administrator,  pursuant  to  section  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  348).  amend  40  CFR  part 
186  by  establishing  a  feed  additive 
regulation  for  residues  of  hexakis  and  its 
organotin  metaboUtes  in  or  on  the 
processed  feed  commodities  dry 
marigolds  and  marigold  extract  at  25 
ppm. 

Marigolds  are  fed  to  poultry  in  the 
form  of  dried  and  ground  flower  petals 
or  as  an  extract  of  xanthophyll 
concentrate  produced  from  marigold 
petals.  Xanthophylls  are  plant  pigments 
which  are  fed  to  poultry  to  increase 
yellow  pigment  and  enhance  the  yellow 
color  of  their  egg  yolks  and  skin. 

The  petitioner  proposed  that  this  use 
of  hexakis  be  limited  to  California  based 
on  the  geographical  representation  of 


the  residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeiting 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petitions 
and  other  relevant  m.aterial  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerances  include; 

1   A  2-year  dironic  feeding  study  in 
dogs  fed  diets  containing  0.2  5,  5  0,  15, 
30,  or  60  milligrams  (mgj/kiiogram  (kg)/ 
day  with  no  observed  toxicity  other  than 
vomiting  and  diarrhea  at  doses  of  15 
m.g'kg  and  above. 

2.  A  2-year  chronic  feeding' 
carcinogenicity  study  in  rats  feed  diets 
containing  0,  50,  100.  300.  or  600  ppm 
with  a  no-observed-effect-level  (NOEL) 
for  systemic  effects  of  100  ppm 
(equivalent  to  5.0  mg/kg/day)  based  on 
decreased  leukocytes  in  female  rats  and 
reduced  body  weights  in  both  sexes.  No 
increase  m  tumor  incidence  was 
obsen.'ed  under  the  conditions  of  the 
study. 

3.  A  carcinogenicity  study  in  mice  fed 
diets  containing  0,  50.  100,  300,  and  600 
ppm  with  no  increase  in  tumor 
incidence  observed  under  the 
conditions  of  the  study.  A  NOEL  for 
systemic  effects  was  established  at  100 
ppm  (equivalent  to  15  mg/kg/day)  based 
on  body  weiglit  reduction. 

4.  A  two-generation  reproduction 
study  in  rats  with  a  reproductive  NOEL 
of  75  ppm  (equivalent  to  5.2  mg/kg.'day 
in  male  rats  and  5.98  mg/kg  in  female 
rats)  based  on  decreased  body  weight 
and  food  consumption  in  the  adult  rats 
and  the  first  generation  offspring. 

5.  A  developmental  toxicity  study  in 
rabbits  given  oral  doses  of  0, 1,  5,  and 
10  mg/kg/day  in  gelatin  capsules  on 
days  6  through  18  of  gestation  with  a 
NOEL  for  developmental  toxicity  of  1 
mg/kg/day  based  on  increased  incidence 
of  abortions  at  5  mg/kg/day  and  above. 
Materaal  toxicity  was  estabUshed  at  5 
mg/kg/day  based  on  anorexia  and 
gastric  legions. 

6.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  15,  30,  or 
60  mg/kg/day  from  days  6  through  15  of 
gestation  with  a  NOEL  for 
developmental  to-xicity  of  30  mg/kg/day 
based  on  increased  preimplantation 
loss  A  maternal  toxicity  NOEL  was 
established  at  15  mg/kg/day  based  on 
reduced  body  weight 


Ttidera!  Regislrr 


llfl    ■  "vVorinf'S'i^v,  Tiilv 


<r  ■(,<.> 


■]  K 


7.  Gene  mutation  assays  in 
Salmonella  and  Qunese  hamster  ovary 
cells,  a  chromosome  aberration  test  in 
human  lymphocytes,  and  an 
unscheduled  DNA  synthesis  test  in  rat 
primary  hepatocytes  were  all  negative. 

8.  A  metabolism  study  in  rats  reveals 
that  hexakis  is  primanly  excreted  as  the 
parent  compound  within  3  days  of 
ingestion. 

The  reference  dose  (RfD)  for  hexakis 
is  estabhshed  at  0,05  mg/kg  body 
weight/day.  The  RfD  is  based  on  a 
NOEL  of  5.2  mgA.g  body  weight' day 
from  the  reproduction  study  in  rats  and 
an  uncertainty  fector  of  100.  The 
anticipated  residue  contribution  (ARC) 
from  estabhshed  tolerances,  including 
tolerances  for  eggs,  and  poultry  meat, 
fat,  and  meat  byproducts,  utilizes  4 
percent  of  the  RfD  for  the  general 
population  (3  percent  of  the  RfD  for  the 
subgroup  most  highly  exposed,  children 
1  to  6  years  old).  This  proposed  action 
does  not  alter  the  dietary  ri^k 
assessment  for  hexakis.  Hexakis 
residues  in  eggs  and  poultry  meat,  fat, 
and  meat  byproducts  resulting  from  the 
proposed  use  are  expected  to  fall  within 
the  estabhshed  tolerances  for  these 
commodities.  The  risk  assessment 
discussed  above  assiimes  dietary 
exposure  to  hexakis  rosidufts  at  a 
tolerance  level  (0.1  ppm)  for  eggs  and 
poultry  meat,  fat,  and  byproducts. 

The  natui-e  of  the  residiie  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography,  is  available  for 
enforcement  purposes.  An  analytical 
method  for  enforcing  these  tolerances 
has  been  pubhshed  in  the  Pesticide 
Analytical  Manual  fPAM),  Vol.  H.  Any 
secondary  residues  occurring  in  poultry 
and  eggs  will  be  covered  by  existing 
tolerances  for  hexakis.  Secondary 
residues  are  not  expected  in  nonpoultry 
livestock  from  the  proposed  use  since 
marigolds  are  not  considered  a  feed  Item 
for  these  animals.  The  pesticide  is 
considered  capable  of  achieving  the 
intended  physical  or  technical  effect. 

There  ara  currently  no  actions 
pending  against  the  continued 
reeistraljon  of  this  chemical. 

Based  on  the  above  information,  the 
Agency  concludes  that  the  proposed 
tolerance  would  protect  the  public 
health  and  that  use  of  the  pesticide  in 
accordance  with  the  proposed  food 
additive  regulations  would  be  safe. 
Therefore,  it  is  proposed  that  they  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  apphcation  for  registration 
of  a  pesticide,  under  the  rcJeral 
Insecticide.  Fungicide,  and  RodenLidde 
Act  [FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 


herein,  may  request  within  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Register  that  the  proposed 
tolerance  for  fresh  marigold  be  referred 
to  an  Advisory  Committee  in 
accor.iance  with  section  408(e)  of  the 
Fedoral  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  v^Titten  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  dociunent 
control  number,  (PP  0E3823  and 
0H5592/P563].  Ail  vmtten  comments 
filed  in  response  to  these  petitions  will 
be  available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 

f).m.,  Monday  through  Friday,  except 
egal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirementa  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels,  estabUshing 
exemptions  from  tolerance 
requirements,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subject^  in  40  CFR  Parts  180  and 
186 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Feed  additives.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  24, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows; 
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1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  In  §  180.362,  by  amending 
paragraph  (b)  in  the  table  therein  by 
adding  and  alphabetically  inserting  a 
tolerance  for  regional  registration  for 

Iresh  n-angol  is.  to  read  as  follows: 


(b) 


•     •    • 


Commodfty 


Parts  per 
mlUon 


Martgolds,  fresh 


4.0 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Aothority:  21  U.S.C.  348. 

b.  By  revising  §  186.3550,  to  read  as 
follows: 

S  186.3550    Hexakis  (2-m«thy(-2- 
phtnylpropyO  diatannoxane. 

(fi)  Tolerances  are  estabhshed  for 
combined  residue  of  the  insecticide 
hexakis  (2-methyl-2-phenylpropyl) 
distannoxane  and  its  organotin 
metabohtes  calculated  as  hexakis  (2- 
methyl-2-phenylpropyl)  distannoxane 
in  the  following  processed  feeds  when 
present  therein  as  a  result  of  application 
of  the  insecticide  to  growing  crops; 

Apple  pomace,  dried  75.0 

Citrus  pulp,  dned  _.  35.0 

Grape  pomace,  dried 100 

RaiSin  waste  20 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n)  of 
this  chapter,  are  established  for  residues 
of  the  pesticide  hexakis  in  or  on  the 
following  feed  commodities; 

Mangolds  (dried  and  extract)  ... 25.0 

[FR  Doc.  93-15987  Filed  7-6-93;  8:45  am) 
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SUMMARY:  On  July  19,  1933.  the 
Environmental  Protection  A2ency  (EPA) 
issued  a  final  rule  ccndit.onany 
exempting  waste  samples  used  in  small- 
scale  treatability  studies  from  subtitle  C 
regulations  The  rule  established 
quantity  limits  on  materials  to  be 
processed  and  imposed  reporting  and 
recordkeeping  requirements.  Based  on 
hazardous  waste  treatment  technology 
de%'elQpment  effcr.s  and  site 
remediation  experience  under  the 
Comiprehensive  En\'ironmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
EPA  is  proposing  to  revise  the  existing 
treatability  sample  exclusion  rule, 
p-niarily  in  the  area  of  the  quantity  of 
cor.'am mated  soils  and  debris  which 
m.ay  be  processed  without  a  requirement 
to  meet  subtitle  C  regulations.  For 
example.  EPA  proposes  to  allow  testing 
on  up  to  1 0,000  kg  of  soil  and  debris 
contam.inatf'i  with  non-acute  hazardous 
waste. 

OATHS:  EPA  will  accept  public 
comments  on  this  document  until 
September  7,  1993.  Comments 
postmarked  after  this  date  may  not  be 
considered. 

ADOflESSES.  Commenters  should  send  an 
o^.ginal  and  two  copies  of  their 
comments  to, 

RCR.\  Ln formation  Center  (OS-305). 
U  S  Environmental  Protection  Agency, 
401  M  Street  SW,,  Washington,  DC 
20-460.  Place  the  Docket  Number  (#F- 
53-TSP-FFFFF)  on  your  comments. 

An  original  and  two  copies  of 
Confidential  Business  Information  (CBI) 
must  be  submitted  under  separate  cover 
to: 

Document  Control  Officer  (OS-312). 
Office  of  SoUd  Waste.  U,S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

The  docket  is  available  for  viewing  at 
the  RCR.\  Information  Center  (RIC) 
I'M^ted  at 

EPA'RCR-^  Information  Center,  room 
.M2427,  401  M  Street  SW.,  Washington, 
LX: 20460 

The  RIC  is  open  from  9  a.m.  to  4  p.m., 
?-1onday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  (202)  269-9327  for 
appointments.  Viewers  may  copy  up  to 
100  paE»s  fr'?"  o'  charge,  after  which 
copies  (.c^t  S  15  p-^r  page. 
F0«  RJRTMER  INFORMS TION  CONTACT:  The 
RCR.\.  Super! and  Hotune  at  (800)  424- 
Q34n.  For  technical  information  contact 
Jim  Cummings.  Technology  Innovation 
Otfice  (OS-llOW).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW. 
Washington  DC  20460  (703)  308-8796. 


SUPPLEMENTARY  INFORMAnON: 
i,  Data  Avaiiaoiiity 
n.  Background 

III.  Discussion  of  Major  Issues 

A.  Introduction 

1 .  Summary  of  Existing  the  Treatability 

Sample  Exclusion  Rule 

2.  Need  and  Rationale  for  This  Proposed 

Rulemaking 
a  The  Role  of  Treatability  Studies  in 
Hazardous  Waste  Remediation 

b.  EPA  Experience  With  Treatability  Studies 

and  Technology  Demonstrations 

c.  Expected  Benefits  from  Increasing  the 

Quantity  Limits 

d.  Potential  for  Abuse  of  the  Exclusion 

3.  Determination  of  Minimal  Risk 

B.  Proposed  Limitations 

1.  Quantity  Limits  per  Waste  Stream  per 

Treatment  Process 

2.  Transportation  Shipment  Limits  - 

Generator  and  Facility 

3.  Treatment  Rate  Limit 

4.  Storage  Limit 

5.  Residues  and  Unused  Samples  -  Time 

Limitations 

C.  Reporting  and  Recordkeeping 

Requirements 

D.  EPA  Identification  Numbers 

IV.  Issues  for  Comment 

V.  State  Authority 

VI.  Effective  Date 

VTl.  Regulatory  Analyses 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 
r  Pji-iuTTAorJc  Raduction  Act 

1   Udta  Avdifabiiity 

The  Agency  has  developed  or 
received  the  following  new  data  relating 
to  treatability  studies.  This  information 
supplements  that  found  in  the  docket 
for  the  existing  treatability  sample 
exclusion  rule  (docket  number  F-87- 
TSEF-FFFFF).  The  earlier  docket  is  also 
part  of  the  record  for  this  proposed  rule. 
Copies  of  the  following  documents  are 
available  for  viewing  at  the  RIC  (see 
"ADDRESSES"  section); 

(1)  Information  derived  from 
submissions  by  hazardous  waste 
treatment  technology  developers  and 
vendors  for  inclusion  in  the  Vendor 
Information  System  for  Innovative 
Treatment  Technologies  (V.I.S.I.T.T.). 
Submissions  include  size  of  equipment 
and  quantities  utilized  in  conducting 
treatability  studies. 

(2)  Information  from  implementation 
of  the  Superfund  Innovative  Technology 
Evaluation  (S.I.T.E.)  program.  The  SITE 
program  provides  developers  of 
innovative  technologies  with  an 
opportunity  to  demonstrate  the 
performance  of  their  equipment  on 
actual  waste  from  Superfund  and  other 
hazardous  waste  sites. 

II.  Background 

On  July  19, 1988.  EPA  issued  a  final 
rule  conditionally  exempting  waste 
samples  used  in  small-scale  treatabihty 


studies  from  subtitle  C  regulation  This 
rule  was  issued  in  response  to 
rom.ments  in  an  earlier  rulemaking 
suggesting  that  such  an  exclusion  be 
allowed.  The  earlier  rulemaking  granted 
an  exclusion  for  samples  shipped  solely 
for  the  puipose  of  monitoring  or  testing 
to  determine  their  characteristics  or 
composition.  The  July  19,  1988  rule  was 
also  in  response  to  a  June  2,  1987 
petition  from  tlie  Hazardous  Waste 
Treatment  Council  (HWTC)  requesting 
that  uie  Agency  promulgate  regulations 
to  provide  limited  exemptions  from  the 
permitting  requirements  of  RCRA  to 
facilities  conducting  treatability  studies. 

The  HWTC  petition  was  in  several 
parts.  In  addition  to  requesting  that  the 
Agency  extend  the  sample  exclusion  to 
include  samples  shipped  for  treatability 
testing,  HWTC  also  recommended  that 
the  Agency  consider  regulatory  changes 
that  would  facilitate  larger-scale 
treatability  studies.  The  rule 
promulgated  on  July  19,  1988  addressed 
the  first  part  of  the  HWTC  petition 
which  pertained  to  small-scale 
treatability  studies.  The  preamble  to  that 
rule  stated  that  "[Tlhe  Agency  will 
address  the  second  part  of  HWTC's 
petition  concerning  larger  scale  studies 
at  a  later  date,"  53  FR  27291. 

Today's  prcposal  to  increase  the 
amount  of  contaminated  soil  and  debris 
used  in  treatability  studies  draws  upon 
EPA's  experience  since  the 
promulgation  of  the  initial  treatability 
sample  exclusion  and  responds  to  the 
HWTC  petition.  It  addresses  the 
continuing  need  for  flexible 
mechanisms  to  facilitate  development 
and  evaluation  of  hazardous  waste 
treatment  technologies. 

III.  Discussion  of  Major  Issues 

A.  Introduction 

1.  Summary  of  the  E.xisting  Treatabihty 
Sample  Exclusion  Rule 

The  existing  Treatability  Sample 
Exclusion  rule  imposes  limits  on  the 
quantity  of  material  which  may  be 
shipped,  stored  or  treated  under  the 
exemption.  In  order  to  qualify  for  the 
conditional  exclusion,  laboratorj'  and 
test  facilities  must  comply  w-ith  the 
quantity  limitations  as  well  as 
notification,  reporting  and  record- 
keeping requirements.  Except  where 
noted,  the  quantity  limits  are  the 
primary  focus  of  today's  proposal. 
Commenters  are  referred  to  the  full  text 
of  the  rule  for  other  provisions  which 
are  generally  unchanged  by  today's 
proDosal. 

Snipment — The  mass  of  each  sample 
shipment  may  not  exceed  1000  kg  of  "as 
received"  hazardous  waste,  1  kg  of  acute 
hazardous  waste,  or  250  kg  soils,  water. 
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or  debns  contaminated  with  acute 
hazardous  waste.  See  40  CTK 
261,4(ejt2jl.ij. 

Storage — ^The  laboratory'  or  testing 
facility  may  store  up  to  1000  kg  of  non- 
acute  hazardous  waste.  This  limitation 
can  include  500  kg  of  soils,  water,  or 
debris  contaminated  with  acute 
hazardous  waste  or  1  kg  of  acute 
hazardous  waste.  See  40  CFR  261.4(f)(4). 

Treatment— The  laboratory  or  testing 
facility,  on  a  per  waste  stream  per 
treatment  process  basis,  may  conduct 
treatability  tests  on  up  to  1000  kg  of 
non-acute  hazardous  waste,  250  kg  of 
soils,  water,  or  debris  contaminated 
with  acute  hazardous  waste,  or  1  kg  of 
acute  hazardous  waste.  See  40  CFR 
261.4(e)(2)(i).  The  rule  imposes  a 
treatment  initiation  rate  limit  of  250  kg 
per  day  of  "as  received"  waste  for  the 
entire  laboratory  or  testing  facility.  40 
CFR  261.4(f)(3).  "As  received"  refers  to 
the  waste  shipped  by  the  generator  or 
sample  collector  as  it  arrives  at  the 
laboratory  or  testing  facility. 

2.  Need  and  Rationale  for  This  Proposed 

Rulemaking 

The  principal  focus  of  comments  in 
support  of  the  original  rule  was  that 
RCR.\  subtitle  C  permit  requirements 
unnecessarily  interfere  with  the  ability 
to  develop  and  assess  treatment 
technologies.  Regulatory  barriers  which 
the  existing  rule  sought  to  alleviate 
included  the  costs  of  applying  for  a 
RCRA  permit,  the  delays  associated 
with  obtaining  Agency  approval  of  the 
application,  and  delays  prior  to  final 
granting  of  the  permit.  The  Agency 
found  that  treatability  testing,  subject  to 
specific  hmits  and  conditions,  would 
pose  minimal  risk  to  human  health  and 
the  environment. 


More  than  40  comments  were 
received  on  the  original  treatability 
sample  exclusion  proposal  (Docket 
number  F-87-TSEF-FFFF).  A  number 
of  these  commf '  ''^  <=   pported  higher 
limits  than  the  e  ;.    ;  e  HWTC  petition 
or  in  the  rule  which  EPA  eventually 
promulgated.  A  frequent  comment  was 
that  for  certain  technologies  larger 
quantities  were  not  only  desirable,  but 
necessary,  to  develop  required 
information  on  technology  performance. 

a.  The  Role  of  TreatabiUty  Studies  in 
Hazardous  Waste  Remediation 

"Treatability  study"  is  defined  in  the 
existing  rule  as  "a  study  in  which  a 
hazardous  waste  is  subjected  to  a 
treatment  process  to  determine:  (1) 
Whether  the  waste  is  amenable  to  the 
treatment  process,  (2)  what  pretreatment 
(if  any)  is  required,  (3)  the  optimal 
process  conditions  needed  to  achieve 
the  desired  treatment,  (4)  the  efficiency 
of  a  treatment  process  for  a  specific 
waste  or  wastes,  or  (5)  the 
characteristics  and  volumes  of  residuals 
from  a  particular  treatment  process."  40 
CFR  260.10. 

Different  types  and  scales  of 
treatability  studies  are  needed  at 
different  stages  of  technology 
development  and  hazardous  waste  site 
remedy  evaluation.  In  the  early  stages  of 
technology  development  and  site 
assessment,  lab  or  bench-scale  studies 
are  employed  to  understand  basic 
physical  and/or  chemical  phenomena 
and  whether  a  given  approach  will  work 
in  principle. 

Tests  on  larger  quantities  of  waste 
with  pilot-scale  equipment  are 
conducted  to  assess  the  appUcabihty  of 
the  technology  for  various  physical 
forms  and  waste  mixtures  encountered 


at  specific  sites.  These  tests  may  serve 
to  verify  engineering  design,  determine 
equipment  operating  parameters 
required  for  full-scale  operation, 
estimate  remediation  costs,  determine 
residual  waste  characteristics,  and 
address  materials  handling  problems 
associated  wiih  both  lintreated  materials 
and  treatment  residues.  It  is  preferable 
to  conduct  treatability  studies  using 
actual  wastes  which  have  been 
subjected  to  aging  and  weathering 
effects  in  the  natural  environment  rather 
than  using  'surrogate'  materials— e.g., 
soils  spiked  with  chemicals  to  simulate 
hazardous  waste. 

b.  EPA  Experience  With  Treatability 
Studies  and  Technology  Demonstrations 

Information  on  hazardous  waste  site 
remediation  from  EPA's  S.I.T.E. 
program  and  vendor-submitted  data  in 
the  V.I.S.I.T.T.  data  base  indicate  that  a 
number  of  technologies  require  larger 
quantities  of  material  for  treatabiUty 
testing  and  technology  demonstrations. 
This  information  is  summarized  in 
Tables  1  and  2,  and  is  available  for 
review  in  the  docket.  Data  for  the 
V.I.S.I.T.T.  system  were  submitted  to 
EPA  by  vendors  and  specifically 
concern  site  remediation  requirements. 

Technologies  which  are  tested  in  a 
batch  mode  generally  require  smaller 
quantities  of  waste  than  technologies 
which  operate  continuously.  It  is 
generally  easier  to  simulate  full-scale 
conditions  in  a  batch  reactor,  and 
continuous  flow  units  require  a  start-up 
period  before  steady  state  conditions  are 
attained.  For  either  case,  adequate 
quantities  of  contaminated  material  are 
necessary  to  assess  different  technology 
operating  conditions. 


Table  1.— Summary  of  V.I.S.I.T.T.  Pilot-Scale  Treatability  Testing  Information 


TechnoJogy  grouff 


B.orensciiation — Slurry  Phase  

Biorerrediation — Solid  Phase  

Oer-ica,  "'eatnent— Dechlorination 

C>e"-'C^.'  'reatrrent— Other  

Eiectncal  separation   

^'at6'^a;s  Handl.ng  

Slagging— Off-Gas  ^,'6a:ed  

Soil  Washi.ng        

Soivent  Extraction  

Thermal  Desorption     

Vitnftcation   

Acid  E,xlractJon  


/=H 


Average  process 
r^tt  (kg^r) 


780-1,310 
420-2,030 

25-75 
400-3,400 
2,000-6,000 
5-250 
515-1,390 
850-1,900 
235-600 
610-1,520 
143-440 
500-1.000 


Average  total 
quantity  req'd  (kg) 


2,060^,600 
7,770-39,300 

500-1,000 
2,030-10,330 
1,000-3.000 
1,000-5,000 
5.150-50,400 
3,160-14,380 
2,180-4,300 
5,420-7.500 

230-2,380 
1,000-2.000 


Number  ol 
vendors 


5 
8 
1 
3 
1 
1 
2 
8 
6 
5 
4 
1 
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Table  2.— Pilot- Scale  Demonstrations  Conducted  in  The  S.I.T.E.  Program 


T9C^n'^*ogy 


TherTTiaJ 

PyretroTi     

Cycione  Fum. 

Infrared  

Circulating  Bed  Reactor 
Piasna  F'ji^   

Ptiys/ Chemical 

Sod  Washtog  

CF  So<v«nt  E)rtTBCl4on  ... 
CG  Extraction  


Iota-  :itv  used  (kg) 


Process  rate  (kg/ 
hr) 


1.800 
2.700 
1.800 
3.900 

1,800 

22.000 
908 
290 


95 
77 
55 
77-148 
58 

227 

272 

1  r^ 


Qty  per  test  (kg) 


300 
908 
500 
1,300 
600 

22,000 
227 
145 


fvumber  of 
tests 


6 
3 
3 
3 
3 

1 

4 
2 


UMI 


c  Expected  Becef-ts  Fi'jin  increasing 
the  Quantity  Limits 

The  high  cost  of  remedial  action 
ir.voh-ing  treatment  at  hazardous  waste 
Sites  highlights  the  continuing  need  to 
develop  and  apply  alternative  treatment 
technologies.  The  desire  to  consider 
more  cost-effective  ren-.edies,  coupled 
with  complex  site  and  u  aste  conditions 
which  are  not  read.ly  iiiner.able  to 
traditional  approaches,  results  In  an 
increasing  wnilingness  to  select 
innovative  techologies.  While 
innovative  approadies  are  being 
considered  and  selected,  reldtively  few 
cleanups  involving  innovative 
technologies  have  bet'n  '"omrip*  »•! 
Lacking  such  a  data  'aase  cf  ex:)-' .-.■■rice, 
treatability  studies,  at  an  appropriate 
scale.  m.List  be  employed  to  provide 
necessary  performance  information. 

Under  the  existing  exrlu.sion,  up  to 
DOO  kg  of  nin-acL't-^'iy  hazardous  waste 
may  be  treated  from  a  smair'  '-vaste 
stream  wi'h  a  maximum  of  250  kg  (less 
than  two  dr-im^l  p^r  d^y  Existing 
quantitv  hmi*3".ons  for  soil  and  debris 
'  :.dtion  wastes  may  be 
and  may  prevent 
■  s;s  af  a  technology's 
potij::i:2.  :j  r^nieciate  contaminated 
Sites. 

The  increase  in  quantity  limits 
proposed  today  concerns  only 
contaminated  soils  and  debris  such  as 
those  associated  with  site  remediation 
activities.  Contaminated  soil  and  debris 
c  f*en  result  from  undocumented  or 
uncontrolled  disposal  activity  resulting 
m  unique  combinations  of 
contaminants.  The  often  unique  soil 
conditions  at  Indi'vidual  sites  results  in 
the  need  for  site-specific  treatability 
testing  to  assess  potential  technology 
applications.  Industrial  waste  streams 
are  likely  to  be  more  consistent,  and 
m  y  be  better  suited  to  transfer  of  data 
from  other  treatability  studies  for 
Similar  industries. 

Contaminated  soil  and  debris  are 
essentially  solid  and  pose  a  small  risk 
if  accidentally  released  In  the  event  of 


and 

too  restr;.:* 
thor?'-..::;  ^ 


a  spill,  soil  and  debris  can  be  more 
easily  recovered  than  liquid  wastes. 
Thus  the  incremental  risk  associated 
with  transportation  and  storage  of 
10,000  kg  of  soil  and  debris  is  expected 
to  be  minimal  in  comparison  to  1000  kg 
of  liquid  process  waste  as  allowed  by 
the  current  rule. 

The  concentrations  of  contaminants 
in  soils  and  debris  are  generally  lower 
than  the  concentrations  in  the  waste 
material  which  served  as  the  original 
source.  Over  time,  contaminants  will 
disperse  in  the  environment  by 
processes  such  as  leaching,  evaporation 
and  erosion.  Those  lower  concentrations 
in  soil  further  mitigate  any  increase  in 
risk  associated  with  transportation, 
storage  and  treatment  of  the  larger 
quantities  of  material  which  are  being 
proposed. 

In  addition  to  facilitating 
development  of  innovative  approaches. 
EPA  expects  that  increasing  the  quantity 
limits  will  remove  obstacles  to  the 
performance  of  comprehensive 
treatability  tests,  thereby:  (a)  Providing 
a  mechanism  which  will  increase  user 
willingness  to  consider  Innovative 
approaches  and  to  select  such 
approaches  with  greater  confidence;  and 
(b)  for  both  innovative  and  established, 
technologies,  increasing  the  likelihood 
that  the  technology  will  work  "as 
advertised"  when  full-scale  remedial 
efforts  commence. 

Depending  on  the  technology  and  its 
extent  of  use,  pilot-scale  tests  of 
reasonable  duration  are  preferred  to 
more  limited  lab  or  bench-scale  tests  as 
predictors  of  full-scale  cost  and 
performance.  Potential  technology  users 
may  be  reluctant  to  select  or  even 
consider  a  remedy  based  solely  on 
bench  or  lab  scale  data.  Although  this 
applies  to  all  technologies,  it  is  more 
hkely  to  be  the  case  where  innovative 
technologies  are  concerned.  In  addition, 
pilot-scale  data  may  be  necessary  for 
project  design  and  may  allow  vendors  to 
formulate  more  precise,  and  potentially 
lower,  bids  for  remediation  work. 


d.  Potential  for  Abuse  of  the  Exclusion 

In  the  proposal  for  the  existing  rule, 
EPA  solicited  comment  on  the  potential 
for  abuse  of  the  provision.  Numerous 
comimenters  pointed  out  misuse  of  the 
evclus.on  was  imlikely  in  light  of  the 
f.ict  that  the  cost  of  small-scale 
treatability  studies  was  many  times 
greater  than  the  cost  of  legitimate 
treatment  or  disposal. 

It  is  our  expeclation  that  many 
treatability  studies  will  be  conducted 
with  quantities  less  than  the  maximum 
proposed  today  As  discussed  more 
fuhy  in  the  risk  section  of  today's 
proposal,  there  are  a  number  of 
financial,  logistic  and  liability  factors 
which  will  drive  laboratories  and  testing 
facilities  to  utilize  the  minimum 
quar.uty  of  material  necessary  to 
evaiuote  the  technology  in  question.  The 
purpose  of  today's  proposed  rale  is  to 
allow  treatability  studies  to  be 
conducted  on  a  quantity  of  material, 
within  prescribed  limits,  appropriate  to 
the  technology. 

It  is  useful  to  place  the  larger  quantity 
proposed  today  in  perspective  in  terms 
of  the  potential  for  abuse  even  if  the  cost 
disparity  did  not  exist.  Various  surveys 
such  as  the  Preliminary  Economic 
Ass€;ssment  of  the  Proposed  Hazardous 
Wact  i  Identification  Rule  suggest  that 
on  average,  hazardous  waste  sites  will 
have  on  the  order  of  20,000  tons  of 
material  which  must  be  addressed.  The 
10,000  kg  (approximately  11  tons) 
which  EPA  is  proposing  as  an  upper 
limit,  is  less  than  one-tenth  of  one 
percent  of  the  total  waste  at  the  average 
site.  Therefore,  the  concern  that  a  series 
of  small-scale  treatabihty  studies  could 
be  undertaken  as  an  alternative  to  use  of 
a  full-scale  approach  to  site  remediation 
does  not  appear  to  be  reaUstic. 

3.  Determination  of  Minimal  Risk 

EPA  concluded  that  the  original 

treatability  sample  exclusion  was 
appropriate  because  a  number  of  factors 
com.bined  to  ensure  that  the  risks  to 
human  health  and  the  environment 
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were  minimal.  These  factors  include:  (1) 
A  limitation  on  the  size  of  sample  that 
is  exempted;  (2)  the  high  cost  of 
collecting  and  shipping  the  sample;  (3) 
a  limitation  on  the  quantity  of  waste 
that  can  be  shipped  at  any  one  time;  (4) 
the  applicability  of  the  Department  of 
Transportation  (DOT).  U.S.  Postal 
Service  (USPS),  or  other  regulations 
governing  the  transportation  of 
hazardous  materials;  (5)  a  limitation  on 
the  quantity  of  hazardous  waste  that  can 
be  stored  at  a  laboratory  or  testing 
facility;  (6)  a  limitation  on  the  quantity 
of  hazardous  waste  that  may  be 
processed  (i.e.,  tested  in  a  treatability 
unit)  in  any  one  day;  (7)  the  prohibitive 
costs  involved  in  conducting  legitimate 
treatability  studies  as  an  alternative  to 
commercial  treatment  and  disposal;  (8) 
a  limitation  on  the  time  that  a  waste 
sample  used  in  a  treatability  study  or 
any  residue  generated  from  such  studies 
may  remain  at  the  laboratory  or  testing 
facility  without  being  subject  to  the 
hazardous  waste  regulations;  (9)  the 
RCR.^  requirement  that  any  unused 
sample  and  residues  from  a  treatability 
study  must  still  be  managed  as  a 
hazardous  waste  (if.  in  fact,  it  is  still 
hazardous);  and  (10)  certain  reporting 
and  recordkeeping  requirements  that 
will  enable  the  Agency  to  conduct 
inspections  and  bring  enforcement 
actions  against  persons  who  abuse  the 
exemption.  (53  PR  27292,  July  19,  1988). 

The  same  factors  which  serve  to 
minimize  the  risk  in  the  original  rule 

also  work  to  ensure  a  similar  result  with 
the  larger  quantities  proposed.  In 
particular,  the  proposed  revision  does 
not  change  t^ie  initial  notification, 
record-keeping  and  reporting 
requirements  of  the  original  rule. 
Furthermore,  in  the  case  of  soil  and 
debris,  contaminants  are  distributed 
throughout  a  relatively  inert  matrix, 
thus  reducing  the  risks  associated  with 
transportation,  storage  and  treatment. 

.•\s  with  the  original  rule,  the 
proposed  revision  does  not  apply  where 
the  practice  could  result  in  a  significant 

uncontrolled  release  of  hazardous 
constituents  to  tie  environment.  It 
would  include  neither  open-burning, 
nor  any  t>-pe  of  treatment  involving 
placement  of  hazardous  waste  on  the 
land 

In  some  situations,  allowing  larger- 
scale  treatability  studies  may  result  in 
increased  reliance  on  on-site  pilot-scale 
treatability  testin><.  particularly  for 
remediation  situations  not  presently 
able  to  take  advantage  of  permit 
exemptions.  This  practice  will  furthf^r 
reduce  the  risk  from  waste  handling, 
transportation  and  storage. 


B.  Proposed  Limitations 

1.  Quantity  Limits  per  Waste  Stream  per 
Treatment  Process 

The  existing  rule  limits  treatability 
studies  to  1000  kg  of  non-acute 
hazardous  waste,  1  kg  of  acute 
hazardous  waste,  and  250  kg  of  soils, 
water  or  debris  contaminated  with  acute 
hazardous  waste.  Testing  of  many  of  the 
technologies  discussed  in  Tables  1  and 
2  would  be  hampered  under  the  existing 
rule.  For  the  reasons  discussed  above, 
the  Agency  believes  that  raising  the 
limit  to  10,000  kg  for  soils  and  debris 
contaminated  with  non-acute  hazardous 
waste  would  be  beneficial  for 
technology  development  and  for  site 
remedy  evaluation  and  selection,  and 
that  is  today's  proposal.  As  discussed 
elsewhere  in  this  proposal,  shipment, 
storage  and  treatability  testing  on  larger 
quantities  of  contaminated  soil  and 
debris  poses  no  greater  risk,  and  may 
actually  pose  a  lower  risk,  than  the 
existing  limitation  when  applied  to 
process  wastes. 

In  addition,  EPA  proposes  to  raise  the 
treatment  limit  for  soils  and  debris 
contaminated  with  acute  hazardous 
waste  to  2500  kg,  while  retaining  the 
existing  250  kg  limit  for  water 
contaminated  with  such  waste.  In 
keeping  with  the  remediation  focus  of 
this  proposal,  the  1  kg  limit  on  acute 
hazardous  waste  would  be  retained. 

In  hght  of  the  fact  that  the  purpose  of 
this  rule  is  to  facihtate  remediation  of 
hazardous  waste  sites,  EPA  solicits 
comment  on  further  expanding  the 
scope  of  the  exclusion  beyond  soil  and 
debris.  Other  combinations  of  hazardous 
waste  and  waste  matrices  occur 
frequently  at  Superfund  and  RCRA 
Corrective  Action  sites.  Media  other 
than  soil  and  debris  present  the  same 
pre-treatment,  materials  handling, 
treatment  and  residue  disposal 
challenges.  At  sites  with  more  than  one 
medium,  it  is  likely  that  decision- 
makers will  seek  a  single  technology 
which  can  handle  multiple  matrices.  In 
addition,  as  with  soil  and  debris,  EPA 
expects  that  the  high  cost  of  treatability 
studies  for  other  media  and  the  fact  that 
most  remedial  actions  will  occur  with 
some  level  of  federal  or  state  oversight, 
reduce  concerns  regarding 
mismanagement  of  the  waste  materials. 

Groundwater  contaminated  with 
LNAPLs  (Light  Non-Aqueous  Phase 
Liquids)  and  DNAPLs  (Dense  Non- 
Aqueous  Phase  Liquids)  is  a  prevalent 
problem  at  remedial  action  sites. 
Although  the  levels  of  contamination  in 
groundwater  are  generally  in  the  low 
parts  per  million  range,  there  may  be 
transportation  and  storage  concerns 
vdth  allowing  larger-scale  treatabiUty 


studies.  Furthermore,  it  is  not  clear  that 
larger  quantities  are  needed  for  ex-situ 
treatability  testing  for  groudwater,  as 
much  of  the  focus  on  groundwater 
remediation  is  on  in-situ  approaches 
which  reouire  on-site  pilot  projects. 

EPA  solicits  information  on 
treatability  study  experiences  and 
requirements  regarding  other  forms  of 
remediation  waste.  Depending  on  the 
comments  received  on  this  revision, 
EPA  may  elect  to  expand  the  scope  of 
the  revision  to  include  other  forms  of 
remediation  waste.  EPA  is  particularly 
interested  in  examples  of  innovative 
technologies  which  illustrate  whether 
including  additional  materials  in  this 
increased  exemption  could  promote 
more  effective,  less  costly  remedies 
while  protecting  human  health  and  the 
environment. 

2.  Transportation  Shipment  Limits — 
Generator  and  Facility 

The  existing  rule  imposes  a  single 
shipment  limitation  of^lOOO  kg  of  non- 
acute  hazardous  waste,  1  kg  of  acute 
hazardous  waste,  and  250  kg  of  soils, 
water,  or  debris  contaminated  with 
acute  hazardous  waste.  See  40  CFR 
261.4(e)(2)(ii). 

EPA  proposes  to  raise  the  single 
shipment  limit  for  soil  and  debris 
contaminated  with  non-acute  hazardous 
waste  to  10,000  kg,  and  2500  kg  for  soils 
and  debris  contaminated  with  acute 
hazardous  waste,  while  retaining  the  1 
kg  limit  for  acute  hazardous  waste. 
Other  forms  of  non-acute  hazardous 
waste  will  continue  to  be  subject  to  the 
1000  kg  limit,  and  water  contaminated 
with  acute  hazardous  waste  will 
continue  to  be  subject  to  a  single 
shipment  limit  of  250  kg.  As  discussed 
above  and  as  mentioned  in  the  preamble 
to  the  original  rule,  "The  costs  to 
conduct  the  study  and  to  collect,  pack, 
and  ship  the  sample  will  tend  to  limit 
the  sample  size  to  the  smallest  amouint 
practicable."  (53  FR  27295.  July  19, 
1988). 

3.  Treatment  Rate  Limit 

The  existing  rule  imposes  a  treatment 
initiation  rate  Umit  of  250  kg  per  day  of 
"as  received"  waste.  This  allows  for 
technologies  which  add  non-waste 
materials  to  enhance  treatment. 

Under  the  continuing  premise  that  the 
purpose  of  revising  the  rule  is  to  allow, 
within  limits,  whatever  quantity  is 
required  to  evaluate  a  given  technology, 
and  with  the  expectation  that  processing 
rates  will  be  the  minimum  necessary, 
EPA  proposes  to  allow  daily  treatment 
rates  up  to  the  maximimi  quantity 
allowable  per  waste  stream — i.e.,  10,000 
kg  of  "as  received"  soil  and  debris 
contaminated  with  non-acute  hazardous 
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waste  or  2500  ».»!  of  soil  and  debris 
contaminated  with  acute  hazardous 
waste  mav  be  processed  per  day. 
Existing  hrr.'.ts  for  other  forais  and  types 
of  waste  arv"  retained. 

4.  Storage  Limit 

The  existing  rule  adopted  a  1000  kg 
limit  per  laboratory  or  testing  facility. 
The  1000  kg  limit  can  include  500  kg  of 
soils,  water  or  debris  contaminated  with 
acute  hazarious  waste  or  1  kg  of  acute 
hazardous  was'e. 

EPA  proposes  'o  incrp*i-»  'h*^  =:ton52fl 
limit  for  soii  and  n^-bns  ( ■  '    ini-nated 
with  non -acute  hazardous  waste  to 
10.000  kg  ar.d  to  5000  kg  for  soil  and 
debris  contaminated  with  acute 
hazardous  waste  Other  existing  storage 
limits  are  ret,a;r."d 


5  Residues  ar.d  1 ' 
Lim.itaticns 


ised  Samples — Time 


UMI 


The  existing  rjie  imposes  the 
following  limits  on  retention  of 
materials  on  site  "No  mor*<  than  90 
days  have  elapsed  since  tr.e  T-a^ability 

study  for  the  sample  has  t!Or>n 
comipleted.  or  no  mor'^  tn-i:.  one  year 
has  elapsed  since  the  generator  or 
sam.ple  collector  shipped  the  sample  to 
the  iaboratorv  or  test.ng  facility.  See  40 
CFK  25r4ir;f5l 

EPA  IS  aware  o'  the  '-^mplex 
combi.'^aticns  of  wastes  encountered  at 
hazardous  waste  si'es,  and  of  the 
potential  need  for  the  use  of  treatment 
trains — le  ,  combinations  of 
technologies  to  address  wastes  such  as 
inorganics  and  organics  which  caimot 
be  treated  by  a  single  process. 
Treatability  studies  for  some  treatment 
trains  and  for  certain  stand  alone 
technologies,  e.g.,  those  involving 
bioremediation.  may  reqiiire  extended 
timeframes. 

Bioremediation  treatabihty  studies 
may  require  extended  timeframes, 
particularly  for  contaminants  not 
already  known  to  be  bio-degradable. 
Study  start-up  may  require  time  for 
micro-organism  acclimatization.  Various 
combinations  of  organisms,  nutrients 
and  oxygen  may  be  tried  before  initial 
degradation  is  noted.  Further  iterations 
may  be  necessary  before  desired 
cleanup  levels  are  achieved. 

EPA  proposes  to  extend  the  one-year 
time  limit  for  bioremediation  treatability 
studies  to  two  years,  and  sohcits 
comment  on  whether  additional 
technologies  or  groups  of  technologies 
also  require  longer  timeframes.  Wastes 
must  still  be  returned  to  the  generator 
within  90  days  of  study  completion. 


C.  Reporting  and  Recordkeeping 
Requirements 

EPA  is  not  changing  the  notificaUon, 
record-keeping  and  reporting 
requirements  contained  in  the  existing 
rule. 

D.  EPA  Identification  Numbers 

Laboratories  and  testing  facilities 
must  continue  to  have  an  EPA 
identification  number  in  order  to 
conduct  treatability  studies  under  this 
exclusion. 

IV.  Issues  For  ConuneiU 

The  following  summarizes  the  issues 
on  which  EPA  requests  comment.  These 
headings  are  suggested  to  help  organize 
responses  and  to  facilitate  agency 
analysis  and  review.  Commenters  are 
strongly  encouraged  to  provide 
information  on  the  full  range  of 
concepts  and  information  in  this 
proposal. 

(1)  Are  the  proposed  increased 
quantity  Umits  for  soil  and  debris 
relating  to: 

a.  Shipment 

b.  Storage 

c.  Treatment 

adequate  and  appropriate?  In  particular, 
are  there  cases  where  higher  Umits 
might  be  beneficial  but  still  protective? 
U)  Should  EPA  increase  or  otherwise 
modify  the  existing  Umits  for  other 
forms  of  remediation  waste  in  addition 
to  soil  and  debris? 

(3)  The  factors  such  as  the  cost  of 
treatabihty  studies  and  concerns  about 
liability  from  improper  disposal  Um;t 
the  risk  from  treatabihty  studies  on 
smaller  quantities  should  also  minimize 
the  risk  from  larger  scale  studies.  These 
factors  will  also  work  to  limit  the 
quantities  of  waste  to  be  used  for 
treatabihty  testing  to  the  minimum 
necessary.  Are  there  conditions  or 
situations  where  factors  such  as  cost 
and  liabiUty  concerns  will  not  have 
these  desired  effects? 

(4)  EPA  proposes  to  extend  the  time 
limits  on  how  long  samples  may  be 
retained  at  the  laboratory  or  testing 
facility  to  two  years  for  bioremediation. 
Is  this  appropriate?  Are  there  other 
technologies  or  combinations  of 
technologies  where  extensions  may  also 
be  appropriate? 

(5J  How  many  treatabihty  studies  do 
users  expect  to  conduct  under  the 
revised  rule?  What  costs  would  be 
associated  with  conducting  treatabihty 
studies  under  other  regulatory 
provisions? 

Comments  are  solicited  on  the  issues 
presented  above,  and  on  any  other 
issues  directly  relevant  to  an  expansion 
of  the  existing  treatability  sample 
exclusion  rule. 


V  Stu'.t  Authority 

As  with  the  exist^n^  mle,  today's 
announcement  proposes  regulations  that 
are  not  effective  under  HSWA  in 
authorized  states,  since  this  rulemaking 
does  not  impose  requirements  or 
prohibitions  contained  in  HSWA.  Thus 
the  regulations  vnU  be  applicable  only 
in  those  States  that  do  not  have  final 
authorization.  In  an  authorized  State, 
the  proposed  regulation  would  not  be 
appficaole  until  the  State  revises  its 
program  to  adopt  equivalent  regulations 
under  state  law.  Again,  as  with  the 
original  rule  these  proposed  changes  are 
less  stringent  or  reduce  the  scope  of  the 
Federal  program.  Therefore,  although 
EPA  strongly  encourages  timely 
adoption,  authorized  states  would  not 
be  required  to  modify  their  programs  to 
adopt  regulations  consistent  with  and 
equivalent  to  this  rulemaking. 

VI.  Effective  Date 

Section  3010(b]  of  RCR.^  provides 
that  EPA's  hazardous  w  aste  regulations 
and  revisions  to  those  regulations  take 
effect  6  months  after  promulgation 
Given  the  potential  of  this  proposed  rule 
to  increase  the  timeliness  of  CERCLA 
remedial  activities  and  RCRA  Corrective 
Actions,  as  was  the  case  with  the 
original  rule,  EPA  proposes  to  make  this 
proposed  rule  effective  upon 
publication  of  the  final  rule. 

VIT,  Rrg-j'atoiT  .\nalvses 

A.  Executive  Crder  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  a 
Regulator}'  Impact  Analysis.  EPA  has 
tentatively  determined  that  this 
proposed  regulation  is  not  major 
because  it  will  not  result  in  an  effect  on 
the  economy  of  $100  million  or  more. 
Rather  this  rule,  as  with  the  original 
treatability  sample  exclusion,  will 
reduce  the  overall  costs  and  economic 
impact  of  EPA's  hazardous  waste 
management  regulations  by  eliminating 
permitting  requirements  for  laboratories 
and  testing  facilities  intending  to 
conduct  treatability  studies.  EPA  solicits 
comment  on  the  number  of  treatability 
studies  which  may  be  conducted  under 
the  proposed  revision  and  the  costs 
which  would  otherwrise  accrue  using 
other  regulatory  mechanisms  to  conduct 
needed  tes'jng. 

In  the  original  rule,  the  agency 
estimated  that  perhaps  400  faciUties 
would  be  affected  by  promulgation  of 
the  loile.  It  was  estimated  that  these 
facilities  would  be  spared  the  time  (up 
to  2  years)  and  the  costs  (estimated  to 
be  between  $100,000  and  S200.000) 
otherwise  necessary  to  receive  a  RCRA 
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permit.  In  addition,  there  are 
approximately  120  vendors  in  EPA's 
Vendor  Information  System  for 
Innovative  Treatment  Technologies 
(V.I.S.I.T.T.).  If  between  one-third  and 
one-half  of  the  vendors  seek  to  conduct 
treatability  studies  at  the  increased  scale 
allowed  by  the  revised  rule,  using  the 
cost  estimates  above  regarding  the 
expense  of  obtaining  a  RQIA  permit, 
there  is  potential  for  additional 
incremental  savings  of  between  $4M- 
S8M. 

The  ultimate  objective  of  this  rule  is 
to  increase  the  availability  of  alternative 
treatment  technologies  that  are 
environmentally  preferable,  particularly 
for  remediation  wastes.  Non- 
quantifiable  benefits  include  not  only 
the  development  of  new  technologies, 
but  also  of  more  cost-effective 
technologies.  Larger-scale  treatability 
studies  are  also  expected  to  reduce  the 
current  uncertainties  associated  with 
hazardous  waste  remediation  and  allow 
contractors  to  reduce  the  contingency 
components  of  their  bids. 

There  will  be  no  adverse  impact  on 
the  ability  of  U.S.  based  enterprises  to 
compete  with  non-U. S. -based 
enterprises  in  domestic  or  export 
markets.  The  development  of  new,  and 
potentially  more  cost-effective,  remedial 
technologies  should  improve  the 
competitiveness  of  domestic  vendors  in 
both  U.S.  and  international  markets. 
Because  this  regulation  is  not  a  major 
regulation,  no  Regulatory  Impact 
Analysis  has  been  conducted. 

This  amendment  was  suiamitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  re\iew  as  required  by 
Executive  Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
Agency  is  required  to  publish  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  Impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions). 

As  with  the  original  rule,  the  Agency 
expects  that  this  revision  will  eliminate 
time-consuming  and  costly  permitting 
req'oirements,  and  will  thus  have  a 
positive  effect  en  small  entities. 

This  amendment  will  have  no  adverse 
economic  impact  on  small  entities,  hi 
fact,  it  should  reduce  the  burden 
imposed  on  small  entities  that  conduct 
treatabiUty  studies  and  comply  with  the 
provisions  of  thi.s  rulemaking. 
Accordingly,  I  hereby  certify  that  this 
final  regulation  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  therefore  does  not 
require  a  regulatory  flexibility  analysis. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  and  have  been  assigned 
OMB  control  number  2050-0053. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  10  hoinrs  for  generators/ collectors  of 
waste  samples,  and  51  hours  for 
laboratory  and  facilities  actually 
conducting  the  treatability  studies. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  find 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of 
collection  of  information  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste,  Recycling. 
Dated:  June  28, 1993. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  261  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows; 

F  A :  T  ;    1  — IDEfrriRCATTON  AND 

Listing  of  hazardous  waste 

1.  The  auLhority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 
6922,  and  6938. 

2.  Section  261.4  is  proposed  to  be 
amended  by  revising  paragraphs  (e)(2)(i) 
and  (e)(2)(ii),  (0(3),  (f)(4)  and  (f)(5)  to 
read  as  follows: 

§261.4    Excluaiofis. 


(i)  The  generator  or  sample  collector 
uses  (in  "treatabihty  studies")  no  more 
than  10,000  kg  of  soil  and  debris 
contaminated  with  non-acute  hazardous 
waste,  1000  kg  of  non-acute  hazardous 
waste  other  than  soil  and  debris,  1  kg  of 
acute  hazardous  waste,  2500  kg  of  soils 
and  debris  contaminated  with  acute 
hazardous  waste,  or  250  kg  of  water 
contaminated  with  acute  hazardous 
waste  for  each  process  being  evaluated 
for  each  generated  waste  stream;  and 

(ii)  The  mass  of  each  sample  shipment 
does  not  exceed  10.000  kg;  the  10.000  kg 
quantity  may  be  all  soil  and  debris 
contaminated  with  non-acute  hazardous 
waste,  or  may  include  2500  kg  of  soil 
and  debris  contaminated  with  acute 
hazardous  waste.  1000  kg  of  hazardous 
waste,  250  kg  of  water  contaminated 
with  acute  hazardous  waste,  and  1  kg  of 
acute  hazardous  waste;  and 

(0*  *  • 

(3)  No  more  than  a  total  of  10,000  kg 
of  "as  received"  soil  and  debris 
contaminated  with  non-acute  hazardous 
waste,  2500  kg  of  soil  and  debris 
contaminated  with  acute  hazardous 
waste  or  250  kg  of  other  "as  received" 
hazardous  waste  is  subject  to  initiation 
of  treatment  in  all  treatability  studies  in 
any  single  day.  "As  received"  waste 
refers  to  the  waste  as  received  in  the 
shipment  from  the  generator  or  sample 
collector. 

(4)  The  quantity  of  "as  received" 
hazardous  waste  stored  at  the  faciUty  for 
the  purpose  of  evaluation  in  treatability 
studies  does  not  exceed  10.000  kg.  the 
total  of  which  can  include  10.000  k^  of 
soil  and  debris  contaminated  with  non- 
acute  hazardous  waste,  5000  kg  of  soils 
and  debris  contaminated  with  acute 
hazardous  waste,  1000  kg  of  non-acute 
hazardous  wastes  other  than  soil  and 
debris.  500  kg  of  water  contaminated 
with  acute  hazardous  waste,  and  1  kg  of 
acute  hazardous  waste.  This  quantity 
limitation  does  not  include: 

(i)  Treatability  study  residues;  and 
(ii)  Treatment  materials  (including 

nonhazardous  solid  waste)  added  to  "as 

received"  hazardous  waste 

(5)  No  more  than  90  days  have 
elapsed  since  the  treatabiUty  study  for 
the  sample  was  completed,  or  no  more 
than  one  year  (tv/o  years  for  treatabihty 
studies  involving  bioremediation)  have 
elapsed  since  the  generator  or  sample 
collector  shipped  the  sample  to  the 
laboratory  or  testing  faciUty,  whichever 
date  first  occurs. 


(e)* 
(2)' 


[FR  Doc.  93-15876  Filed  7-6-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46CFR  Part  171 

[CGD9J-041] 

Domestic  Passenger  Vessel  Damage 
Stability  Standards 

AGENCY:  Coast  Guard,  DOT. 
ACTION;  Notice:  public  meeting. 

SUMMARY:  The  Coast  Guard  will  hold  a 
public  meeting  to  solicit  information  on 
the  subject  of  passenger  vessel  damage 
stability  standards  and  the  apphcation 
of  Coast  Guard  regulations  to  domestic 
passenger  vessels.  This  meeting  will  be 
open  to  the  public. 

DATIS:  The  meeting  is  scheduled  for  1 

p  m.  to  5  p  m.  on  August  5. 1993. 

AOOflESSES:  This  public  meeting  will  be 
held  in  room  2415  of  Coast  Guard 
Headquare.'s,  2100  Second  SUeet  SW.. 
Washington   DC  20593-0001 

FOR  FURTHER  INFORMATION  CONfTACT; 

Ms  P  L  CarT:,^_in,  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH- 
3),  room  1308,  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  telephone: 
(202)  26>-2988.  telefax:  (202)  267-4816. 

SUPPLEMENTARY  INFORMATION:  All  la.-^e 
U  S.  passenger  vessels,  as  defined  in  46 
CFR  171  045.  construi'ed  on  or  after 
December  10,  1992  are  required  to  me*'! 
the  damage  stability  standard  m  46  CFR 
171, 080(e).  This  criteria  was  based  on  a 
standard  developed  by  'he  International 
Maritime  Organization  for  application  to 
any  passenger  vessel  allowed  to  carry  12 
or  more  passengers  on  an  international 
voyage 

Because  of  industry  concerns  with  the 
application  of  this  requirement  to 
domestic  vessels,  especially  vessels 

operating  in  protected  and  partially- 
protected  waters,  the  Coast  Guard 
intends  to  hold  a  public  meeting  to 

determine  what  problems  have  been 
enco'jjitered  m  complying  with  the 
standard  and  what  actions  may  be 

appropriate. 

The  public  meeting  is  scheduled  for  1 
p  m.  to  5  p.m.  on  August  5, 1993  in 

room  2415  of  Coast  Guard  Headquarters, 
2100  Second  Street  SW  ,  Washington, 
DC,  20593.  More  information  about  this 
public  meeting  is  available  by 
contacting  the  person  i.stf^d  in  "FCR 
FURTHER  INFORMATION  CONTACT", 

(Authority;  46  U.S.C.  3306) 


Dated:  June  28, 1993. 
R.C  North, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

(FR  Doc.  93-15982  Filed  7-e-93;  8:45  am] 
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COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-  1  80,  BM-6237] 

Radio  Broadcasting  Services;  Bowie, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Central 
Oklahoma  Radio  Corporation,  licensee 
of  Station  KFXT-FM,  Sulphur, 
Louisiana,  proposing  the  substitution  of 
Channel  264A  for  Channel  264C3  for 
Station  KRJT-FM  at  Bowie,  Texas  and 
modification  of  its  hcense  to  specify 
operation  on  the  Class  A  channel.  The 
coordinates  for  Channel  264A  at  Bowie 
are  33-38-43  and  97-49-08. 
DATES:  Comments  must  be  filed  on  or 
before  August  23, 1993,  and  reply 
comments  on  or  before  September  7, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554  In 
addition  to  filing  comments  wuh  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jeffrey  D.  Southmayd, 
Southmayd  &  Miller,  1220  .Nineteenth 
Street.  NW.,  Suite  400,  Washington,  DC 
20036  (Counsel  for  petitioner) 
FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-180,  adopted  June  16,  1993.  and 
released  June  30, 1993.  The  full  tex1  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commissions 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  un'ii  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parfe  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204fb)  for  rules 
governing  permissible  px  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  93-15902  Filed  7-6-93,  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-172,  RM-8261] 

Television  Broadcasting  Services; 
Cimarron,  KS 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Clear 
Channel  Television  Licenses,  Inc., 
proposing  the  allotment  of  LTiF 
Channel  23  to  Cimarron,  Kansas,  as  that 
community's  first  local  television 
service.  The  coordinates  for  Channel  23 
are  37-48-41  and  100-22-38.  There  is 
a  site  restriction  2  7  kilometers  (1.7 
miles)  west  of  Cimarron. 
DATES:  Comments  must  be  filed  on  or 
before  August  23,  1993,  and  reply 
comments  on  or  before  September  7, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
J,  Bodorff,  Todd  M.  Stansburv',  Wiley, 
Rem  &  Fielding,  1776  K  Street,  NW,'i 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  MM  Docket  No. 
93-172  adopted  June  10,  1993,  and 
released  June  30,  1993.  The  hill  text  of 
this  Comm.ission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
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may  aisu  be  purchased  from  *he 
Commission's  copy  cor.tra.jtors, 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW,,  Suite  140. 
Washington.  DC  20036.  (202)  85 "-3800 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fix)m  the  Lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  m 
Commission  proceedings,  <;  ;i  n  as  this 
one,  which  involve  channel  aiic'aeais 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  415  and  1  420 

List  (.if  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  AllocaUons  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
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Radio  Broadcas'ing  Ser.ices;  Oawso'' 
anrj  Sas&er.  GA 

A3ENCY:  Feaeral  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  251A  for  Channel  221A  at 
nauson,  CTeorgia.  and  modifies  the 
i  ice  use  for  Station  WAZE  (FM) 
accordingly  and  allots  Chaimel  299C3  to 
Sasser,  Georgia,  as  a  first  local 
transmission  service,  at  the  request  of 
Dawson  Broadcasting  Company  and 
:  ME  Communications,  respectively.  See 
55  FR  46079,  November  1. 1990. 
Channel  251A  can  be  allotted  to  Dawson 
:n  compliance  with  the  Commission's 
minimum  distance  separation 
:  3quirements  with  a  site  restriction  of 
5.7  kilometers  (3.5  miles)  southwest,  in 
order  to  avoid  a  short  spacing  to  Station 
WDMT  (FM).  Channel  230A  Eufaula. 
Alabama,  and  Stai.iw.  Ws  xN  (FM), 
Channel  252A.  CcrciHje  ..raorgia.  The 
coordinates  for  Channel  251A  at 
Dawson  are  North  Latitude  31-44-05 
and  West  Longitude  84-29-01.  Channel 
199C3  can  be  allotted  to  Sasser  in 

<..npliance  with  the  Commission's 

-  "iimum  distance  separation 
loquirements  with  a  sue  restriction  of 


10.4  kilometers  (6.5  miles)  west,  in 
order  to  avoid  a  short  spacing  to  Station 
\VWRQ  (FM),  Channel  299A,  Valdosta, 
Georgia,  and  Station  WPEZ  (FM), 
Channel  300C1,  Macon,  Georgia.  The 
coordinates  for  Channel  299C3  at  Sasser 
are  North  Latitude  31-41-55  and  West 
Longitude  84-27-13.  With  this  action, 
this  proceeding  is  terminated. 
CATES  Elective:  August  16,  1993.  The 
vv.;.,:_w  period  for  filing  applications 
for  Sasser,  Georgia,  will  open  on  August 
17,  1993  and  close  on  September  16, 
1993 

Nancy  j.  Waiis,  Mass  Mecua  iJureau, 
(202)  634-6530. 

SJ'^PLEMEf-r'ap'''  iKr,:,PMA^TjN:  This  is  a 
byiiupsis  of  liie  Uu;i;;iuss;uu  S  Report 
and  Order,  MM  Docket  No.  9G-475, 
adopted  Jvme  16, 1993,  and  released 
June  30,  1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street.  NW.. 
Washington,  DC.  Tha  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800, 1919  M 
Street,  NW.,  room  246,  or  2100  M-Street, 
NW.,  suite  140,  Washington.  DC  20037. 

List  i>f  SubiPtls  ..1  4:  i.f  K  Part  73 
Radio  broadcasting. 

•1:'  CFR  PART  '3  [Ai'ENCED; 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  221A  and  adding 
Channel  251A  at  Dawson,  and  by 
adding  Sasser,  Channel  299C3. 

Federal  Ccmmunications  Commission. 

Michael  C  Ruger, 

Chief,  AllocaUons  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 
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47  CFR  P?1  y? 

Tr-!evts!cr  B-os.. :.*vt'.no  Services; 
hjisington,  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Clear 


Channel  Television  Licenses,  Inc., 
proposing  the  allotment  of  Television 
Channel  14-f  to  Hoisington.  Kansas,  as 
that  community's  first  local  television 
service.  The  coordinates  for  Channel 
14+  are  38-31-00  and  98-46-36. 
Channel  14-f  does  not  require  a  site 
restriction  but  does  have  a  plus  oQseH. 

DATES:  Comments  must  be  filed  on  or 
before  August  23, 1993,  and  reply 
comments  on  or  before  September  7, 
1993 

A^DRi  csts;  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
J.  Bodorff,  Todd  M.  Stansbury.  Wiley, 
Rein  k  Fielding.  1776  K  Street.  NW.. 
Washington.  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-173,  adopted  June  10. 1993,  and 
released  June  30, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  N'W.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  fixim  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
toe,  2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is 'issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  roles 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Rugv, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-15903  Filed  7-6-93;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No,  9S-181.  RM-8263] 

Radio  Broadcasting  Services; 
Livingston,  MT 

AGENCY:  Federal  Communications 

Ccmrnjssion. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
commer.ts  on  a  petition  filed  by  Henry 
Adams  requesting  the  allotment  of 
Channel  264C  to  Livingston,  Montana, 
as  that  community's  second  FM 
broadcast  service.  The  coordinates  for 
Channel  264C  are  45-39-45  and  110- 
3  3-37.  The  channel  can  be  allotted 
w.thout  a  site  restriction. 
DATES:  Comments  must  be  filed  on  or 
before  August  23.  1993,  and  reply 
comments  on  or  before  September  7, 
1993 

ADDRESSES:  Federal  Communications 
Com.-nission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Lauren 
A.  Colby.  Law  Office  of  Lauren  A. 
Colby,  10  E.  Fourth  Street,  P.O.  Box  113. 
F:erierif:k,  \tar.;^r:d  2]"0'-rill3. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  S  r.n^^rle.  Mass  Media 
B;.:eau,  'Zu^:  ^:34-6510 
SUPPLEMENTARY  INFORMATION:  This  iS  8 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-181,  adopted  June  16. 1993,  and 
released  June  30. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
rr.ay  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
thit  from  the  time  a  Notice  of  Proposed 
Rule  Maicmg  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  415  and  1  420. 

List  of  Subjects  m  47  CJR  Part  7  J 

Radio  broadcasting. 


Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  93-15899  Filed  7-6-93,  8:45  am) 
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47  CFR  Pari  73 

[MM  Docket  No   33-175.  RM-8264] 

Radio  Broadcasting  Services;  Pateros, 

WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Pateros 
Community  Broadcasters  proposing  the 
allotment  of  Channel  300A  at  Pateros, 
Washington,  as  its  first  local  aural 
transmission  service.  Channel  300A  can 
be  allotted  to  Pateros  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  8.3  kilometers  (5.1 
miles)  west  to  avoid  a  short-spacing  to 
Station  KMBI-FM.  Channel  300C, 
Spokane,  Washington,  at  petitioner's 
requested  site.  The  coordinates  for 
Channel  300A  at  Pateros  are  North 
Latitude  4&-03-32  and  West  Longitude 
120-00-51.  Since  Pateros  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border,  concurrence  by 
the  Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  August  23, 1993,  and  reply 
comments  on  or  before  September  7, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  John  F.  Garziglia,  Esq., 
Pepper  &  Corazzini.  1776  K  Street,  NW., 
suite  200,  Washington.  DC  20006 
(Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  Mi  Dondid,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPf>l£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  CoirjTussion's  .N'otice  of 
Proposed  Rule  Making,  MM  Docket  No 
93-175.  adopted  June  10,  1993,  and 
released  June  30. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW,,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 


Transcnption  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 

Washington  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  1204fb)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  415  and  1,420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 
Michael  C.  Ruger, 

Chief,  AHocationf  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  93-15901  Filed  7-6-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Docket  No.  93-50;  Notice  1] 
RIN2127-AE85 

Federal  Motor  Vehicle  Theft  Prevention 
Standard 

AGENCY:  .•s;ationai  Highwav  Traffic 
S,afetv  Administration  (NHTSA).  DOT. 
ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Anti  Car  Theft  Act 
(.■\CT.'\)  of  1992,  which  was  enacted  m 
October  1992,  amended  title  VI,  "Theft 
Prevention,"  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 
Savings  Act).  Among  the  amendments 
was  one  requiring  that  certain  hnes  of 
miultipurpose  passenger  vehicles 
(MPVs)  and  light-duty  trucks  (LDTs)  be 
designated  as  high  theft  lines. 
Manufacturers  of  lines  designated  as 
high  theft  will  have  to  mark  the  major 
parts  of  each  vehicle  in  the  line.  In 
anticipation  of  rulemaking  to 
promulgate  this  requirement,  this  notice 
solicits  comments  on  the  definition  of 
LDTs  for  title  VI  purposes.  It  also  seeks 
comments  on  what  parts  of  MPVs  and 
LDTs  should  be  considered  major  parts, 
and  therefore  should  be  subject  to  parts 
marking. 


SUPPLEML  f 
Anti  Car  T\ 


Federal  Register      \'i 


N'( 


:s 


\V<.dn 


es.. 


July  7    1993  /  Proposed  Rules 


36377 


Prevention 


DATES:  Comments  on  this  advance 
notice  of  proposed  rulemaking  must  be 
received  by  this  agency  not  later  than 
August  23,  1993. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  referenced  in  the 
heading  of  this  notice,  and  be  submitted 
to;  Docket  Section,  NHTSA.  room  5109, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  (Docket  hours  are  9.30  a.m. 
to  4  p.m.,  Monday  through  Friday.) 
FOn  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  OffiCe  of  Market 
Incentives,  NHTSA.  400  Seventh  Street, 
SW..  Washington,  DC  20590  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 

SUPPLEMENTARY  INFORWATJON: 

Anti  Car  Theft  Act  of  1992 

The  "Anti  Car  Theft  Act  of  1992" 
(ACTA),  which  became  law  on  October 
25,  1992,  is  a  comprehensive  attack  on 
automotive  theft  and  fraud.  ACTA 
streng*hens  Federal  penalties  for  motor 
vehicle  theft,  armed  robbery  of  motor 
vehicles,  and  motor  vehicle  titling 
fraud.  In  addition,  ACTA  amended  title 
VI  "Theft  Prevention"  of  the  Mgtor 
Vehicle  Information  and  Cost  Savings 
Act  (Cost  Savings  Act)  (15  U.S.C.  2021 
et  seq.). 

As  amended  by  ACTA,  title  VI  defines 
"passenger  motor  vehicle"  to  include 
"any  multipurpose  passenger  vehicle 
and  light-duty  truck  that  is  rated  at 
6,000  pounds  gross  vehicle  weight  or 
less."  (See  section  601(1)  of  title  VI.) 
Since  title  VI  had  formerly  defined 
"passenger  motor  vehicle"  to  include 
passenger  cars  only,  the  effect  of  the 
new  definition  is  that  certain 
multipurpose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  hnes  may  be 
determined  to  be  likely  high  theft 
vehicles,  and  may  thus  be  subject  to  the 
parts  marking  requirements  of  the  Theft 
Prevention  Standard. 

The  agency  anticipates  having  to 
make  substantial  revisions  to  the  Motor 
Vehicle  Theft  Prevention  Standard  (49 
CFR  part  541)  to  reflect  the  amendments 
to  title  VI.  The  purpose  of  the  standard 
is  to  reduce  the  incidence  of  motor 
vehicle  theft  by  facilitating  the  tracing 
and  recovery  of  parts  from  stolen 
vehicles.  The  standard  seeks  to  facilitate 
such  trrcing  by  requiring  that  vehicle 
identification  numbers  (VINs),  VIN 
derivative  numbers,  or  other  symbols  be 
placed  on  major  motor  vehicle  parts. 
Each  vehicle  in  a  high  theft  line  must 
have  its  major  parts  and  major 
replacement  parts  marked  unless  the 
line  Is  exempted  from  parts  marking 
pursuant  to  49  CFR  part  543. 

This  advance  notice  is  the  first  step  in 
revising  the  Theft  Prevention  St.indard. 
The  iiOtice  solicits  public  comment  to 


aid  the  agency  in  developing  proposals 
regarding  the  vehicles  that  must 
henceforth  be  covered  by  the  Theft 
Prevention  Standard,  and  regarding 
which  parts  of  these  vehicles  should  be 
considered  major  parts,  and  therefore 
subject  to  parts  marking. 

New  Types  of  Motor  Vehicles  To  Be 

Co\(-!-pd  ;}v  T"  Thi-P  i'revention 
Standard 

Under  the  new  definition  of 
"passenger  motor  vehicle,"  lines  of 
MPVs  and  LDTs  designated  as  high  theft 
will  be  required  to  comply  with  the 
Theft  Prevention  Standard.  For  the 
purposes  of  designating  high  theft  lines, 
there  is  no  need  to  differentiate  between 
MPVs  and  LDTs.  However,  with  respect 
to  non-high  theft  vehicles,  the  new  title 
VI  requirements  distinguish  MPVs  from 
LDTs.  Section  602(f)  requires  NHTSA  to 
promulgate  a  vehicle  theft  standard  by 
October  1994  that  applies  to  the  major 
parts  of  one  half  on  non-high  theft 
passenger  motor  vehicles,  but  excludes 
LDTs  from  this  requirement. 

Since  title  VI  requirements  differ  in 
some  respects  for  "multipurpose 
passenger  vehicles"  and  "light-duty 
trucks,"  these  two  terms  must  be 
defined  so  that  it  can  be  readily 
determined  whether  a  particular  vehicle 
is  en  MPV  or  an  LDT. 

I.  Multipurpose  Passenger  Vehicle 

Section  2  of  the  Cost  Savings  Act  (15 
U.S.C.  1901),  which  applies  to  title  VI, 
defines  "passenger  motor  vehicle"  and 
"multipurpose  passenger  vehicle"  as 
follows: 

For  tiie  purpose  of  this  Act  (except  title  V 
and  except  as  provided  in  section  601  of  this 
Act): 

(1)  The  term  "passenger  motor  vehicle" 
means  a  motor  vehicle  with  motive  power, 
designed  for  carrying  twelve  persons  or  less, 
except  (A)  a  motorcycle  or  (B)  a  truck  not 
designed  primarily  to  carry  its  operator  or 
passengers. 

(2)  The  term  "multipurpose  passenger 
vehicle"  means  a  passenger  motor  vehicle 
which  is  constructed  either  on  a  truck  chassis 
or  with  special  features  for  occasional  off- 
road  operation. 

Since  section  601(1)  defines 
"passenger  motor  vehicle"  to  include 
"any  multipurpose  passenger  vehicle 
and  light-duty  truck  that  is  rated  at 
6,000  pounds  gross  vehicle  weight  or 
less,"  it  differs  from  section  2(2)  in  that 
it  excludes  some  MPVs  (those  over 
6,000  pounds)  and  includes  some  LDTs 
(those  at  6,000  pounds  or  under). 
Similarly,  "multipurpose  passenger 
vehicle"  has  a  narrower  meaning  in  title 
VI  than  that  set  forth  in  section  2(2). 
Combining  the  section  2(2)  definition 
with  the  gross  vehicle  weight  limit  of 


section  601  yields  tlie  following 
definition  of  MPV  for  the  purposes  of 
Title  VI: 

A  passenger  motor  vehicle  which  is 
constructed  either  on  a  truck  chassis  or  with 
special  features  for  occasional  off-road 
operation  and  which  is  rated  at  6,000  pounds 
gross  vehicle  weight  or  less. 

2.  Light-Duty  Truck 

To  implement  ACTA,  the  agency  must 
define  "light-duty  track"  for  Theft 
Prevention  Standard  purposes.  No 
definition  of  "light-duty  truck"  is 
provided  in  the  Cost  Savings  Act 
(including  title  VI),  or  in  ACTA  itself. 
The  legislative  hisiory  of  ACTA 
provides  no  express  guidance  as  to  what 
types  of  vehicles  ACTA's  drafters 
intended  to  include  in  "light-duty 
truck"  for  theft  prevention  purposes.  To 
determine  the  most  suitable  definition, 
NHTSA  first  examined  existing 
definitions  that  may  be  apphed  to  the 
Theft  Prevention  Standard.  NHTSA.  in 
its  regulations,  has  promulgated  a 
definition  of  "light  truck,"  at  49  CFR 
523.5,  for  purposes  of  title  V  of  the  Cost 
Savings  Act,  the  Corporate  Average  Fuel 
Economy  (CAFE)  program,  and  a 
definition  of  "truck,"  et  49  CFR  571.3, 
for  purposes  of  the  Federal  Motor 
Vehicle  Safety  Standards. 

NHTSA"s  definition  of  "light  truck" 
in  49  CFR  part  523  (for  CAFE  program 
purposes)  is  broad  enough  to  include 
multipurpose  passenger  vehicles.  The 
definition  applies  to  motor  vehicles  that 
transport  more  than  10  persons,  or 
permit  expanded  use  of  the  vehicle  for 
cargo  carrying  purposes  by  removing 
seats.  Many  multipurpose  passenger 
vehicles  can  meet  one  or  both  of  ^ese 
conditions,  and  would  therefore  be 
included  as  "light  trucks."  For  this 
reason,  the  definition  of  "hght  truck" 
would  not  be  suitable  as  a  basis  for 
defining  "light-duty  truck"  for  Theft 
Prevention  Standard  purposes.  As  was 
previously  explained,  it  is  important  to 
maintain  a  distinction  between 
"multipurpose  passenger  vehiclos"  and 
"light-duty  trucks." 

NHTSA  therefore  proposes  to  base  the 
definition  of  "light  duty  truck"  for  Theft 
Prevention  Standard  purposes,  on 
NHTSA's  definition  of  "truck"  at  49 
CFR  571.3:  "A  motor  vehicle  with 
motive  power,  except  a  trailer,  designed 
primarily  for  the  transportation  of 
property  or  special  purpose 
equipment."  This  definition  focuses  on 
the  primary  distinction  between 
multipurpose  passenger  vehicles  and 
light-duty  trucKs,  a  distinction  that  Is 
important  for  Theft  Prevention  Standard 
purposes:  Multipurpose  passenger 
vehicles  are  designed  to  carry 
passengers,  and  light-duty  trucks  are 


36378 


Federal  Register      Vol.  53,  No.  12H 


Jul 


1993  /  Proposed  Rules 


UMI 


designed  to  carrj  property.  Since 
multipurpose  passenger  vehicles  are  not 
designed  primarily  to  transport  property 
or  equipment,  multipurpose  passenger 
vehicles  are  not  included  in  the  49  CFR 
571  3  definition  of  "truck." 

Therefore,  in  defining  "hght-duty 
truck"  under  ACTA.  NHTSA  would 
propose  to  modify  its  definition  of 
"truck,"  by  imposing  a  weight  limit  of 
6,000  pounds  gross  vehicle  weight.  The 
following  is  the  proposed  definition  of 
"light-duty  trjck"  for  the  purposes  of 
title  VI: 

A  motor  vehicle  with  motive  power,  except 
a  trailer,  designed  primarily  for  the 
tiHnsponation  of  property  or  special  purpose 
equipment,  that  is  rated  at  6,000  pounds 
gross  vehicle  weight  or  less. 

PubUc  comments  are  soUdted  on  this 
proposal.  If  the  commenter  believes  that 
this  proposed  definition  would  not 
fulfill  the  needs  of  the  Theft  Prevention 
Standard,  the  agency  requests  that  the 
commenter  provide  an  alternative 
definition,  with  a  statement  of  rationale 
why  the  alternative  definition  would  be 
more  suitable  for  Theft  Prevention 
Standard  purposes.         , 

Major  Parts 

Section  601(7)  of  title  VI  "Theft 
Prevention"  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act, 
defines  the  term  "major  part."  Section 
601(7)  identifies  variotis  specific 
passenger  automobile  parts  as  major 
parts  and  provides  that  the  agency  may 
add  additional  motor  vehicle  parts  of 
comparable  design  or  function.  The 
identified  parts  are: 

The  engine: 

The  transmission; 

Each  door  allowing  entrance  or  egress 
to  the  passenger  compartment; 

The  hood; 

The  grille;  i 

Each  bumper;  ' 

Each  front  fender; 

The  deck  lid,  tailgate  or  hatchback 
(whichever  is  present); 

Rear  quarter  panels; 

The  trunk  floor  pan; 

The  frame,  or  in  the  case  of  a  unitized 
body,  the  supporting  structure  which 
serves  as  a  frame;  and  any  other  part  of 
a  passenger  motor  vehicle  which  the 
agency,  by  rule,  determines  is 
comparable  in  design  or  function  to  any 
of  the  parts  listed  above. 

NHTSA  has  implementing  provisions, 
in  the  Theft  Prevention  Standard  at  49 
CFR  541  5,  that  specify  the  major  parts 
on  high  theft  passenger  car  lines  tnat 
must  be  marked.  Section  541  5  lists  all 
the  parts  identified  in  section  601(7) 
except  for  the  grvA-i.  the  trunk  floor  pan, 
and  the  frame  or  s'^ipporting  stnir-ture 


which  serves  as  a  frame.  The  agency  did 
not  exercise  its  authority  in  section 
601(7)  and  did  not  add  additional  parts 
to  the  hst.  Before  its  amendment  by 
ACTA,  title  VI  of  the  Cost  Savings  Act 
mandated  that  manufacturers  mark  not 
more  than  14  major  parts  on  a  high  theft 
passenger  automobile.  As  amended, 
there  is  no  statutory  limit  on  the  number 
of  major  parts  that  may  be  required  to 
be  marked.  However,  the  parts  marking 
requirement  is  still  limited  by  a  $15  (in 
1984  dollars)  maximum  marking  cost 
per  vehicle.  (See  section  604.)  Hence, 
although  there  is  no  longer  a  statutory 
limit  on  the  number  of  parts  that  must 
be  marked,  the  limit  on  costs  involved 
in  marking  parts  would  still  indirectly 
restrict  the  number  of  parts  that  can  be 
required  to  be  marked. 

Comment*  are  solicited  on  what  parts 
of  multipurpose  passenger  vehicles  and 
of  light-duty  trucks  should  be 
considered  "major  parts."  The  listing  in 
§  541.5  was  created  specifically  to  apply 
to  passenger  cars,  and  may  not  be 
wholly  appropriate  for  multipurpose 
passenger  vehicles  or  for  light-duty 
trucks.  If  the  commenter  believes  that 
the  existing  Ust  of  "major  parts"  in  49 
CFR  541.5  or  section  601(7)  of  title  VI 
of  the  Cost  Savings  Act  shotild  also  be 
made  applicable  to  multipurpose 
passenger  vehicles  and/or  light-duty 
trucks,  or  should  be  modified, 
comments  so  stating  are  solicited. 

As  stated  earlier,  the  ACTA  removed 
the  limitation  on  the  number  of  major 
parts  that  may  be  required  to  be  marked 
on  any  motor  vehicle.  Therefore, 
commants  are  also  solicited  regarding 
whether  there  are  any  other  major  parts 
on  passenger  cars,  comparable  in  design 
or  function  to  those  parts  already  listeld, 
that  should  be  added  to  the  list  of 
passenger  car  parts  subject  to  the  Theft 
Prevention  Standard. 

Potential  Regulatory  iiapacts 

NHTSA  believes  that  this  advance 
notice  is  neither  "major"  within  the 
meaning  of  Executive  Order  (E.O.) 
12291  nor  "significant"  withiin  the 
meaning  of  the  Department  of 
Transportation's  regulatory  poHcies  and 
procediues.  This  advance  notice  solicits 
comments  on  definition  of  "light-duty 
truck"  (LDT)  and  on  what  parts  of 
multipurpose  passenger  vehicles 
(MPVs)  and  LDTs  shoidd  be  considered 
"major  parts."  If  made  final,  the  new 
definition  would  have  little  effect  in  and 
of  itself.  The  definition  clarifies  which 
vehicles  Congress  intended  to  be 
subject,  as  LDTs,  to  the  marking  of  high 
theft  car  lines,  but  excluded  from  the 
potential  rules  for  marking  of  low  theft 
car  lines.  The  costs  and  benefits 
resulting  from  the  marking  of  major 


pans  of  MP\'s  and  LDTs  will  be 
analyzed  iii  subsequent  rulemaking. 

Similarly,  the  selection  of  the  MPV 
and  i  D  r  jarts  to  be  marked  is  already, 
in  large  part,  decided  by  Congress  in 
title  VI.  Hov/ever,  the  agency  has 
authority  under  section  601(7)  to  make 
modiQcations  to  the  statutory  list.  The 
specific  nature  of  those  modifications, 
es  well  as  their  impact,  is  unknown  at 
this  point  The  overall  cost  of  marking 
the  MPVs  and  LDTs  would,  in  any 
event,  be  limited  to  the  $15  per  vehicle 
maximum  specified  in  section  604.  The 
agency  can  say  at  this  point  that  the 
overall  impact  of  any  modifications  it 
might  make  would  be  less  than  the  $100 
million  threshold  for  a  regulation  to  be 
"major"  under  E.O.  12291  or 
"significant"  under  DOT'S  regulatory 
policies  and  procedures. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

Procedures  for  Filing  Conunenls 

NirrS.A.  solicits  public  comments  on 
the  issues  presented  in  this  notice.  It  is 
requested,  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
UmitaUon  is  intended  to  encourage 
ccmmenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  busLaess 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiahty  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
notice  will  be  considered,  and  v.di!  be 
available  for  exariiina'aon  m  the  docket 
at  the  above  adJi'ess  h:.lh  before  and 
a.^.er  that  date.  To  tlie  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered  Ccraments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
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considered  as  s-L:ggest!ons  for  f-arther 
rulemaking  artion.  Comments  en  this 
notice  will  be  available  for  mspectiori  ;n 
the  do-'ket.  NHTSA  wUl  continue  to  file 
relevant  information  as  it  becomes 
available  for  inspection  in  the  docket 
after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  parsons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamiped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supemsor  will  return  the  postcard  by 
mail 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure,  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

,\uthorit> :  15  U.S.C.  2021-2024.  and  2026; 
deiegauon  of  authority  at  49  CFR  1.50. 

Issued  on:  June  30, 1993. 
Barry  Felritc, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  93-15967  Filed  7-6-93;  8:45  am] 

BILUNG  CODE  4910-«»-M 


DEPARTMENT  CF  THE  SNTERlOP 
Fish  and  Wildlife  Ser^-ice 
50  CFR  Part  17 
RIN  10iE— A3&4 

Endangered  8.'";d  Th*e3tenea  n  idiife 
and  Pients;  P'Opcsed  EnaargceC 
Status  for  the  Kootenai  ''i.er 
Population  of  the  VfrMe  S'.jigec-n 

AGE'-cy;  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule, 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  the  Kootenai 
River  population  of  the  white  sturgeon 
(Acipenser  transmontanvs),  as  an 
endangered  species  without  critical 
habitat,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Kootenai  River  population  of  the 
white  sturgeon  is  restricted  to 
approximately  168  miles  (270 
kilometers  (kin))  of  the  Kootenai  River, 
in  Idaho,  Montana,  and  British 
Columbia,  Canada,  primarily  upstream 
h-ora  Cora  Linn  Dam  at  the  outflow  from 
Kootenay  Lake.  British  Columbia.  A 
natural  bamer  at  Bonnington  Falls 
dov.T..stream  of  Kootenay  Lake  has 
isolated  the  Kootenai  River  population 
of  white  sturgeon  from  other  white 


sturgeon  pop'j'at:&ns  in  the  Columbia 
River  basin  fur  approximately  10,000 
years,  Re<:er:.!  genetic  analysis  indicates 
that  the  Kootenai  River  sturgeon  is  a 
unique  stock  and  constitutes  a  distinct 
interbreeding  population.  The  free- 
flowing  river  habitat  for  the  Kootenai 
River  white  sturgeon  population  has 
been  modified  and  impacted  from 
development  of  the  Kootenai  River 
basin.  Construction  of  Libby  Dam  for 
hydropower  and  flood  control  has 
transformed  the  natural  hydrograph  of 
the  Kootenai  River,  thus  reducing  river 
flows  critical  to  successful  reproduction 
during  the  May  to  Julv  sturgeon 
spawning  season,  and  also  affecting  the 
biological  productivity  of  the  system  by 
removing  nutrients.  This  population  has 
declined  to  an  estimated  880 
individuals,  with  approximately  80 
percent  of  the  sturgeon  over  20  years 
old.  There  has  been  an  almost  complete 
lack  of  recruitment  of  juveniles  into  the 
population  since  1974,  soon  after  Libby 
Dam  began  operation.  Other  potential 
threats  to  the  population  include 
disease,  and  poor  water  quality  due  to 
contaminants. 

This  proposal,  if  made  final,  would 
extend  the  Act's  protection  to  the 
Kootenai  River  population  of  the  white 
sturgeon.  The  Service  requests 
comments  and  information  from  the 
public  on  this  proposed  rule. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  4. 
1993. 

In  anticipation  of  a  request,  the 
Service  intends  to  conduct  a  pubhc 
hearing  on  Thursday,  August  26, 1993, 
from  1  to  4  p.m.  and  from  6  to  8  p.m. 
in  Sand  Point,  Idaho. 
ADDRESSES:  Written  comments  and 
i.iuter.ttii,  concerning  this  proposed  rule 
may  be  submitted  at  the  hearing  or  to 
the  Field  Supervisor,  Boise  Field  Office, 
U.S.  Fish  and  WildHfe  Service,  4696 
Overland  Road,  room  576,  Boise,  Idaho, 
83705.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address.  The  public  hearing  on  August 
26,  1993,  will  be  held  at  the  Schweitzer 
Mountain  Resort,  Headquarters  Day 
Lodge,  Caribou  Room,  10000  Schweitzer 
Mountain  Road,  11  miles  north  of  Sand 
Point,  Idaho. 

FOR  FURTHER  INFORMA^^iON  CONTACT: 
Charles  H.  Lobdell,  Fieid  Supervisor,  at 
the  above  address  or  (208)  334-1931. 

SUPPLEMENTAL V  ;nFORMAT!ON: 

Background 

White  sturgeon  [Acipenser 
transmontanus)  historically  occurred  on 
the  Pacific  coast  from  the  Aleutian 


Islands  to  central  CaUfomia.  The  species 
reproduces  in  at  least  three  large  river 
systems:  the  Sacraraento-San  Joaquin, 
c5olumbia,  and  Fraser  Rivers.  The 
Kootenai  River  population  of  white 
sturgeon  is  one  of  several  land-locked 
populations  of  white  sturgeon  found  in 
the  Pacific  Northwest.  The  Kootenai 
River  originates  in  Kootenay  National 
Park  in  British  Columbia,  Canada,  and 
flows  south  into  Montana,  turns 
northwest  into  Idaho,  and  north  through 
the  Kootenai  Valley  back  into  British 
Columbia,  where  it  flows  through 
Kootenay  Lake  and  eventually  joins  the 
Columbia  River  at  Castlesar. 

White  sturgeon  are  included  in  the 
Family  Acipenseridae,  which  consists  of 
4  genera  and  24  sp)ecies  of  sturgeon. 
There  are  eight  species  of  sturgeon  in 
North  America;  white  sturgeon  is  one  of 
five  species  in  the  genus  Acipenser. 
Acipenser,  among  the  oldest  genera  of 
sturgeon,  evolved  nearly  400  million 
years  ago  during  the  Cretaceous  Period 
(Scott  and  Crossman  1973).  The  closely 
related  green  sturgeon  [Acipenser 
medirostris]  also  occurs  in  the  Pacific 
Coast  region,  but  is  restricted  in 
distribution  to  river  estuaries. 

The  white  sturgeon  was  described  by 
Richardson  in  1863  from  a  single 
specimen  collected  in  the  Columbia 
River  near  Fort  Vancouver,  Washmgton 
(Scott  and  Crossman  1973).  All  stuj^eon 
are  distinguished  in  having  a 
cartilaginous  skeleton  with  a  persistent 
notochord,  and  also  a  protractile,  tube- 
like mouth  and  sensory  barbels  on  the 
ventral  surface  of  the  snout.  The  white 
sturgeon  is  distinguished  from  other 
Acipenser  by  the  specific  arrangement 
and  number  of  scutes  (bony  plates) 
along  its  body  (Scott  and  Qossman 
1973).  The  fish  have  11  to  14  dorsal.  36 
to  48  lateral,  and  9  to  12  ventral  scutes. 
White  sturgeon  are  the  largest 
fi^shwater  or  anadromous  fish  in  North 
America,  reported  to  grow  upwards  of 
1.800  pounds  (lb)  (820  kilograms  (kg)). 
However,  the  largest  authentic  record  of 
a  white  sturgeon  is  a  1,387  lb  (630  kg) 
specimen  taken  from  the  Fraser  River  in 
British  Columbia  in  1897  (Scott  and 
Crossman  1973).  Individuals  in 
landlocked  populations  are  generally 
much  smaller.  For  example,  there  are  no 
reports  of  white  sturgeon  over  200  lbs 
(90  kg)  captured  from  the  Kootenai 
River  system  (Apperson  1992,  Craham 
1981.  Partridge  1983).  White  sturgeon 
are  known  to  be  long-Uved,  vnth 
females  Uving  from  34  to  70  years 
(PSMFC  1992).  Partridge  (1983)  reported 
that  the  oldest  of  342  sturgeon  captured 
in  the  Kootenai  River  during  1977  to 
1982  was  estimated  to  be  44  years  old. 

For  white  stiirgeon  in  general,  the  size 
or  age  of  first  maturity  in  the  wild  is 
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quite  variable  [PSMFC  1992).  Females 
normally  requir*  a  longer  penod  to 
mature  than  males,  generally  taking  15 
to  32  years.  Only  a  port)Dn  of  adult 
white  sturgeon  are  reproductive  or 
spawn  each  year,  with  the  spawnixig 
frequency  for  females  estimated  at  2  to 
11  years.  Spawning  occurs  when  the 
physical  environment  permits 
viteliogenesis  [egg  deveiypment)  and 
cues  QN-ulation.  White  sturgeon  are 
broadcast  spflwrers.  releasing  their  eggs 
and  sperm  :n  fa.-^t  water  In  the  lower 
Columbia  R;-.  er.  below  McNary  Dam, 
landlocked  popuialions  of  white 
sturgeon  normally  spawn  during  the 
period  of  peak  fiows  from  April  through 
July  (Parsley  et  al.  1989;  Duke  et  al. 
1990):  in  recent  studies  stui^eon  eggs 
were  collected  in  spavraing  areas  with 
mean  column  water  velocities  ranging 
from  1  6  to  6.3  feet  (ft)  per  seconfl  (0.5 
to  1.92  meters  (m)  per  second]  (Miller  et 
al.  1991).  Spawning  in  high  water 
velocities  disperses  and  prevents 
clum.pmg  of  the  adhesive  eggs. 
Following  fertilization,  eggs  adhere  to 
the  river  substrate  and  hatch  after  a 
relatively  bnef  incubation  period  of  8  to 
15  days,  depending  on  water 
temperature  (Brannon  et  al.  1985). 
Recently  hatched  yolk-sac  larvae  swim 
or  drift  in  the  current  for  a  period  of 
several  hours  and  then  settle  into 
interstitial  spaces  in  the  substrate. 
Larval  white  sturgeon  require  20  to  30 
days  to  metamorphose  into  juveniles 
with  a  full  complement  of  fin  rays  and 
scutes.  Ehinng  this  period,  larval 
sturgeon  disperse  into  the  water  column 
where  they  begin  to  feed  actively,  thus 
becoming  susceptible  to  predation, 
starvation,  disease,  and  parasitism 
(Parsley  et  al.  in  prep.). 

The  ecology  of^ white  sturgeon  in  the 
Kootenai  River  is  not  as  well  known  as 
that  of  anadromous  and  other 
landlocked  populations  of  white 
sturgeon  in  the  Columbia  River  basin. 
Histoncaily,  little  was  known 
concerning  the  status  and  life  history  of 
the  white  sturgeon  population  in  the 
Kootenai  River  basin  prior  to  studies 
initiated  during  the  late  1970's  by  the 
British  Columbia  Ministry  of 
Environment  and  Parks  (Andrjsak 
1980).  Idaho  Department  of  Fish  and 
Game  [Partridge  19831,  and  Montana 
Department  of  F  ish,  Wildlife  and  Parks 
(Graham  1981) 

The  Kootenai  Raver  population  of 
white  sturgeon  is  res\-irted  to 
approximately  168  .iver  m;!es  '2-0  river 
kin)  in  the  Kootenai  R^ver  basin, 
primanly  upstream  of  Cora  Lmn  Dim  at 
the  outflow  from  Kooteaay  Lake,  Bnti.s.r; 
Columbia,  Canada,  through  the 
northeast  comer  of  the  Idaho  panhandle 
to  Kootenai  Fails,  about  31  nver  miles 


150  km)  below  Ubby  Dam,  Montana. 
Kootenai  Falls,  in  Montana,  represents 
an  impassible  natural  barrier  to  the 
upstream  migration  of  the  sturgeon.  A 
natural  barrier  at  Bonnmgton  Falls 
dowmstream  of  Kootenay  Lake  has 
isolated  the  Kootenai  River  white 
sturgeon  from  other  white  sturgeon 
populations  in  the  Columbia  River  basin 
since  the  last  glacial  age  (approximately 
10,000  years)  (Apperson  and  Anders 
1991).  The  Kootenai  River  population  is 
one  of  18  landlocked  populations  of 
white  sturgeon  knovra  to  occur  in 
western  North  America. 

Recent  genetic  analysis  indicates  that 
the  Kootenai  River  sturgeon  is  a  unique 
stock  and  constitutes  a  distinct 
interbreeding  population  (Setter  and 
Brannon  1990).  In  examining 
electropboretic  data  from  65  individuals 
in  the  Kootenai  River,  Setter  and 
Brannon  (1990)  estimated  an  average 
heterozygosity  (or  measure  of  the 
quantity  of  genetic  variation)  for  the 
Kootenai  River  population  at  0.54.  An 
average  heterozygosity  of  0,74  was 
observed  for  white  sturgeon  sampled  in 
the  Columbia  River.  Based  on  the 
observed  lowered  average 
heterozygosity.  Setter  and  Brannon 
(1990)  concluded  "  •  •  *  that  the 
amount  of  variabihty  is  on  the  average 
less  for  individuals  found  in  the 
Kootenai  River  than  those  found 
throughout  the  Columbia  River"  and 
"  •  •  *  we  find  adequate  evidence  to 
distinguish  these  fish  as  a  separate 
population  based  on  differences  in 
allele  fiw^uencies,  the  genetic  distance 
calculation  and  the  overall  quantity  of 
variation  displayed." 

In  general,  individual  white  sturgeon 
in  the  Kootenai  River  are  broadly 
distributed,  migrating  freely  between 
the  Kootenai  River  and  the  deep, 
oligotrophic  Kootenay  Lake  (Andrusak 
1980).  However,  the  species  is  not 
commonly  found  upstream  of  Bonners 
Ferry  into  Montana  (Apperson  and 
Anders  1991).  In  1980,  Graham  (1981) 
estimated  the  sturgeon  population  in 
Montana  to  be  from  one  to  five 
individuals  found  in  the  river  reach 
immediately  downstream  of  Kootpnai 
Falls.  Although  white  sturgeon  use  the 
main  channel  of  the  Kootenai  River 
upstream  to  Kootenai  Falls,  none  have 
been  reported  from  tributary  streams  in 
Idaho  and  Montana  (Partridge  1983) 

Based  on  tagging  studies,  Kootenai 
River  white  sturgeon  are  relatively 
sedentary  diuing  the  summer  and 
inhabit  the  deepest  holes  (Apperson  and 
Anders  1990).  During  late  summer  and 
fall,  tagged  fish  were  observed  moving 
into  the  deepest  river  holes  available  m 
the  river  and/or  into  Kootenay  Lake 
Kootenai  River  locauons  used  by 


sturgeon  were  generally  sites  over  20  ft 
(6  m)  deep  with  colun\n  velocities  less 
than  0.77  ft  per  second  (less  than  0.24 
m  per  second)  and  water  temperature  of 
57  to  68°  F  (14  to  20°  C)  (PSMFC  1992). 
Depths  utilized  by  sturgeon  in  Kootenay 
Lake  ranged  from  30  to  over  300  ft  (10 
to  100.5  m)  (Apperson  and  Anders 
1991).  Compared  with  other  waters 
containing  white  sturgeon,  the  Kootenai 
River  is  a  relatively  cool  river  with 
summer  high  temperatures  of  63  to  72° 
F  (20  to  22^  Cj.  Lilce  other  white 
sturgeon,  Kooteiiai  River  sturgeon  are 
opportunistic  feeders.  Partridge  (1983) 
found  white  sturgeon  more  than  28 
inches  (in)  (80  centimeters  (cm))  in 
length  feeding  on  a  variety  of  prey 
itemiS,  including  chironomids,  clams, 
snails,  aquatic  insects,  and  fish. 
Andrusak  (British  Columbia 
Elnvironmeut,  Parks  and  Lands,  pers. 
comm.,  1993)  noted  that  kokanea 
salmon  (Oncorbynchus  nerka)  in 
Kootenay  Lake,  prior  to  a  dramatic 
population  crash  beginning  in  the  mid 
1970's,  were  onre  considered  an 
important  prey  item  for  adult  white 
sturgeon  in  the  lake. 

Specific  spawning  sites  for  white 
sturgeon  in  the  Kootenai  River  are  not 
well  known.  Apperson  (IDFG,  pers. 
comm.,  1993)  believes  that  under 
natural  (pre-Libby  Dem  operation)  flow 
conditions,  habitat  available  for  white 
sturgeon  spawning  would  have  occurred 
in  an  approximate  60  river  mile  (96 
river  km)  stretch  of  the  Kootenai  River 
from  Shorty's  Island  in  Idaho  (river  mile 
145)  upstream  to  Kootenai  Falls  in 
Montana  (river  mile  203).  Apperson 
(1992)  reported  that  six  reproductively 
mature  white  sturgeon  (three  males  and 
three  females)  tagged  with  ultrasonic 
transmitters  were  located  weekly  &X)m 
April  through  July  1991  to  monitor 
spavining  related  movements.  By  May, 
all  six  fish  had  moved  upriver  10  to  71 
nver  miles  (16  to  114  river  km)  into  the 
river  reach  between  Shorty's  Island  and 
immediately  doumstream  of  Bonners 
Ferry.  wh'Te  they  were  congregated 
through  July.  These  fish  exhibited 
movements  and  remained  congregated 
in  areas  similar  tc  other  sturgeon  tagged 
and  monitored  in  1990.  During  May 
through  July,  white  sturgeon  fitted  with 
transmitters  occupied  iocaticns  with 
water  velocities  that  ranged  from  1  to  2 
ft  per  second  (0.3  to  0.6  m  per  second) 
in  1990,  and  1.3  to  2,5  ft  per  second  (0,4 
to  0  8  m  per  second]  in  1991, 

Based  on  a  comparison  ot  population 
estimates  made  in  1982  and  1990, 
Kootenai  River  white  sturgeon  have 
declined  from  an  estimated  1,194  fish 
(range  of  907  to  1,503)  (Partridge  1983) 
to  approximately  880  fish  (range  of  638 
to  1,211)  (Apperson  and  Anders  1991). 
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:?90  \ndiL'<Ur~  5:.  overall  annua! 
rriortahty  ra*>^  n'  0  ■:^3~4  for  ad-.n'  white 
sturgeon.  The  ijyO  population  estimate 
translates  to  an  average  abiinddTire  nf 
seven  sturgeon  per  nver  kilometer  from 
Kootenay  Lake  upstream  to  Bonners 
Ferr\',  Idaho. 

The  population  is  reproductively 
mature,  with  approximately  80  percent 
of  the  sturgeon  over  20  vears  oid 
(Apperson  1992).  The  Idaho  Department 
of  Fish  and  Game  (nDFG)  estimates  that 
7  percent  of  the  female  white  sturgeon 
and  30  percent  of  the  male  white 
sturgeon  in  the  Kootenai  River  are 
reproductive  each  year  (Apperson 
1992).  Based  on  a  11  sex  ratio,  this 
translates  into  22  to  42  females  and  96 
to  182  males  available  to  spawn  in  any 
given  year.  The  actual  number  of 
avail^le  spawners  is  dependent  ujxm 
size  at  maturity  snd  spawning 
frequency.  In  addition,  it  is  not  certain 
at  what  age  reproductive  senescence 
occurs  in  white  sturgeon. 

There  has  been  an  almost  complete 
lack  of  recruitment  of  juveniles  into  the 
population  since  1974.  soon  after  Libby 
Dam  began  operation  (Partridge  1983, 
Apperson  and  Anders  1991).  The 
youngest  fish  found  in  the  most  recent 
study  was  a  single  spetcimen  of  the  1977 
year  class  (Apperson  and  Anders  1991). 
According  to  PSMFC  (1992).  no  white 
sturgeon  less  than  20  in  (51  cm)  total 
length  were  collected  in  surveys 
conducted  between  1977  and  1982  on 
ihf'  KvKjtenai  River. 

Partridge  (1^83)  noted  Uiat  sturgeon 
recruitment  was  intermittent  and 
possibly  decreasing  prior  to  1974 
starting  in  the  mid-1960's,  demonstrated 
by  lack  of  sturgeon  from  the  1965  to 
1969. 1971  to  1973,  and  1975  year- 
classes.  Partridge  speculated  that  the 
lack  of  recruitment  was  due  in  part  to 
(1)  the  elimination  of  rearing  areas  for 
juveniles  through  diking  of  slough  and 
marsh  side-channel  habitats,  and  (2)  the 
increase  in  chemical  pollutants  (copper, 
zinc)  in  the  river  that  may  have  affected 
spawming  success,  In  any  event,  based 
on  current  annual  mortality  rate 
estimates  of  0.0374  coupled  with 
continuing  zero  recruitment  in  the 
future,  Apperson  (1992)  beUeves  that 
the  number  of  white  sturgeon  in  the 
Kootenai  River  population  will  decline 
to  fewer  than  500  individuals  within  15 
years  and  to  100  individuals  within  55 
years. 

Previous  Federal  Action 

Federal  action  on  the  Kootenai  River 
population  of  white  sturgeon  began  on 
November  21,  1991,  when  the  Service 
included  this  population  as  a  category  1 
candidate  species  in  the  Animal  Notice 


of  Review  (56  FR  58804),  based 
primarily  on  the  results  of  field  studies 
conduod  bv  Idaho  Department  of  Fish 
and  Ganie  Catpcnrv'  1  candidates  are 
taxa  for  whi  n   hn  Strv  ice  has  on  file 
enough  substa:  :  i!  ;nf  -'.ation  on 
biological  vulne.tir  i  ;*v  and  threats  to 
propose  them  for  en  lariyored  or 
threatened  status.  On  June  11, 1992,  the 
Service  received  a  petition  from  the 
Idaho  Conservation  League,  Northern 
Idaho  Audubon,  and  Boundary 
Backpackers  to  ist  the  Kootenai  River 
population  of  v\ !   •«>  stur-t'<-on  as 
threatened  or  en  ^Ki^'ere  ;  under  the  Act 
The  petition  cited  the  continuing  lack  of 
natural  flows  affecting  juvenile 
recruitment  as  the  primary  threat  to  the 
continued  existence  of  the  wild 
sturgeon  population.  Pursuant  to  section 
4(b)(3)(A)  of  the  Act.  the  Service 
determined  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted, 
and  published  this  finding  in  the 
Federal  Register  on  April  14, 1993  (58 
FR  19401). 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Service  to  make  a  finding  within  1 
year  of  the  date  a  petition  is  received  as 
to  whether  or  not  the  requested  action 
is  warranted.  This  proposed  rule 
constitutes  the  1-year  finding  that  listing 
of  the  Kootenai  River  population  of 
white  sturgeon  as  an  endangered  species 
is  warranted. 

Summary  of  Facton.  .■\fTr(J;n£  {he 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  Usting  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
apphcation  to  the  Kootenai  River 
population  of  white  sturgeon  [Acipenser 
transmontanus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  oftts  Habitat  or  Range 

The  significant  modifications  to  the 
natural  hydrograph  in  the  Kootenai 
River  caused  by  flow  regulation  at  Libby 
Dam  is  considered  the  primary  reason 
for  the  Kootenai  River  sturgeon's 
declining  numbers  (Apperson  and 
Anders  1991).  Since  1972  when  Libby 
Dam  began  operating,  spring  flows  in 
the  Kootenai  River  have  been  reduced 
an  average  50  percent,  and  winter  flows 
have  increased  by  300  percent  over 
normal.  As  a  consequence,  natural  high 
spring  flows  required  by  white  sturgeon 


for  reproduction  rarely  occur  during  the 
May  to  July  spavkrning  season  when 
suitable  temperattire,  water  velocity, 
and  photoperiod  conditions  exist 
Spring  flows  in  the  Kootenai  River  are 
also  far  below  the  flows  observed  in 
1974,  the  last  year  with  appreciable 
white  sturgeon  production  (Apperson 
1992).  Flows  in  1974  exceeded  35,000 
cubic  ft  per  second  (1,000  cubic  m  per 
second)  during  most  of  the  spawning 
season.  The  operation  of  Libby  Dam 
drastically  alters  seasonal  downstream 
discharge  by  storing  the  natural  spring 
runoff,  providing  more  predictable 
flows  throughout  the  year,  and  allowing 
late  summer  load  factoring  (power 
peaking)  flows  (Apperson  1992). 

In  1990  and  1991,  river  discharge 
during  the  suspected  spawning  period 
was  atypical  for  the  post-Libby  Dam 
period.  Instead  of  discharge  declining 
through  late  spring  as  occurred  during 

1989  and  most  prior  years  following 
Libby  Dam  operation,  increasing  aiul 
higher  them  'normal'  flows  coincided 
with  increasing  water  temperatures 
through  June  in  1990  and  1991.  In  both 

1990  and  1991,  mature  female  sturgeon 
tagged  with  ultrasonic  transmitters 
moved  from  10  to  68  river  miles  (15  to 
110  river  km]  upriver  and  congregated 
in  the  10  river  mile  reach  near  Bonners 
Ferry  (Apperson  1992).  These 
migrations  coincided  with  an  increase 
in  flows  near  Bonners  Ferry  from 
approximately  24,700  cubic  ft  per 
second  to  nearly  42,400  cubic  ft  per 
second  (700  to  1,200  cubic  meters  per 
second)  and  an  increase  in  water 
temperature  from  8  to  14°  C.  According 
to  Parsley  et  al.  (in  prep.),  most  sturgeon 
spawning  recorded  in  the  lower 
Columbia  River  occurred  at  14°  C 
Although  no  sturgeon  eggs  were 
recovered  in  1990, 13  eggs  were 
collected  in  early  July  1991  from  an 
artificial  substrate  placed  in  the 
suspected  spawning  area  near  river  mile 
155  at  Bonners  Ferry,  within  0.06  mile 
(100  m)  downriver  from  the  railroad 
bridge  (Apperson  1992).  The  eggs, 
estimated  to  be  approximately  3  days  of 
age,  were  spawned  when  water 
temperatures  were  14°  C  and  discharge 
between  June  29  and  July  2  ranged  from 
14,125  to  19,400  cubic  ft  per  second 
(400  to  500  cubic  meters  per  second). 
Water  velocities  where  sturgeon  eggs 
were  collected  were  estimated  at  2.4  to 
3.1  ft  per  second  (0.6  to  1.0  m  per 
second);  these  velocities  were  at  the 
lower  end  of  velocity  ranges  measured 
in  white  sturgeon  spawning  areas 
during  egg  collection  in  the  lower 
Columbia  River  (1.6  to  9.1  ft  per  second 
or  0,5  to  2.8  m  per  second)  (Miller  et  al. 
1991).  This  egg  collection  is  the  only 
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physical  evidence  of  i.at'^al  spa'Aiiing 
by  white  st'j.rigeon  in  the  Kootenai  River 
basin  based  upon  recent  studies. 
Although  pre-spa-A-ning  migratory 
behavior  was  observed  in  both  1990  and 
1991.  the  higher  than  normal  Kootenai 
Rive:  flows  through  Lhe  suspected 
spawning  area  occurred  only  for  a  brief 
period,  and  few  viable  eggs  were 
collected.  Evidence  tJiat  more  than  one 
female  spawned  successfully,  or 
whether  the  eggs  spawned  in  1991 
sur.ived  past  the  larval  stage,  is  lacking. 

Additional  adverse  impacts  to 
sturgeon  because  of  reduced  spring  flow 
conditions  may  result  from  load- 
factor,  ng  or  load-following  at  Libby 
Dam  Lcad-factonng.  the  deliberate 
practice  of  art:f  cially  raising  and 
lowenng  r.ve:  levels  over  a  daily  or 
weekly  pat'em  for  peak  power 
generation  or  '■ecreatjon,  can  create 
rapid  changes  in  tailwater  flows  and 
affect  depth,  'emperature,  dissolved 
gases,  and  other  physical-chemwcai 
conditions  in  the  tailwater.  Load- 
factonng  at  Libby  Dam  is  a  frequent  and 
sporadic  operaung  practice  contributing 
to  routine  fluctuations  m  nver 
elevations  of  1  to  3  ft  (0.3  to  0.9  m)  per 
day  (Kim  Apperson.  EDFG.  pers.  comm., 
1993),  These  fluctuations  may  adversely 
affect  sturgeon  spawming  behavior  and 
reduce  any  egg-  larvae  survival.  Because 
sturgeon  spawning  coincides  with  peak 
flows  d'unng  spring  and  early  summer, 
flows  within  natural  fluctuations  are 
considered  important  m  maintaining 
consistent  sturgeon  spawming  behavior 
during  the  spa-^mmg  period  (Lance 
Beckman,  US  Fish  and  Wildlife 
Service,  pers  comm..  1993]. 

Kootenai  River  sturgeon  eggs  and 
larvae  are  subject  to  dowmslream  drift 
and  are  vulnerable  to  dev/atenng  from 
flow  fiuctuations  for  4  to  6  weeks  post- 
spa'ATii.ii^.  Thus  is  especially  cntical  for 
eggs  and  larvae  deposited  in  shallow, 
littoral  areas  witiun  the  10  nver  mile  (16 
river  km)  stretch  downstream  of 
Bonners  Ferry,  In  addition,  frequent 
water  level  nuctuatjons  may  displace 
larval  sturgeon,  thus  increasing  their 
susceptibility  to  predation  (Kim 
Apperson,  IDFG,  in  litt.,  1993)  Load- 
factoring  also  affects  and  modifies  the 
primary  and  secondary  productivity  in 
lotic  ecosystems  (Ward  and  Stanford 
1979).  White  sturgeon  normally  begin 
exogenous  feeding  within  2  week.s 
following  hatching.  Therefore,  Lhe 
availability  of  native  benthos, 
penphvTon,  and  zooplankton  suitable  as 
prey  organisms  is  cntical  to  their  early 
survival. 

Ehmmation  of  side  channel  slough 
habitat  in  the  Kootenai  River  fioodplain 
due  to  diking  and  bank  stabilization  to 
protect  agncultural  lands  from  tlooding 


may  also  be  a  contributing  factor  to  the 
sturgeon  decline.  Much  of  the  Kootenai 
River  has  been  channelized  and 
stabilized  from  Bonners  Ferry 
downstream  to  Kootenay  Lake  resulting 
in  reduced  aquatic  habitat  diversity, 
altering  flow  conditions  at  potential 
remaining  spawning  and  nursery  areas, 
and  altering  remaining  substrates  and 
conditions  necessary  for  survival.  The 
former  slough  and  side  channel  areas 
were  considered  important  rearing  and 
foraging  habitat  for  early  age  sturgeon 
and  their  prey  (Partridge  1983).  In 
summary,  these  extensive  habitat 
modifications  in  the  Kootenai  River 
basin  are  beUeved  to  have  caused 
adverse  effects  on  white  sturgeon 
reproduction,  recruitment,  and  survival, 
and  threaten  the  continued  existence  of 
the  population. 

B.  Overutilization  for  Commercia}, 
Recreational,  Scientific,  or  Educational 
Purposes 

All  legal  commercial  and  sport 
harvest  for  Kootenai  River  sturgeon  has 
been  eUminated  in  Idaho,  Montana,  and 
British  Columbia.  However,  it  is  not 
known  what  impact,  if  any,  to  Kootenai 
River  sturgeon  may  still  be  occurring 
from  the  illegal  harvest  of  sturgeon. 

While  no  historic  evidence  of  white 
sturgeon  exploitation  in  the  Kootenai 
River  basin  during  the  1800's  exists 
(PSMFC  1992),  sturgeon  were  utibzed 
by  the  Kootenai  Indians  "*  *  *  at  least 
several  hundred  years  ago"  (Graham 
and  White  1985).  In  Idaho,  the  harvest 
of  white  sturgeon  in  the  Kootenai  River 
was  first  regulated  in  1944  when 
commercial  fishing  was  prohibited  and 
sport  fishing  restrictions  were  imposed 
(Apperson  1992).  With  increasingly 
restrictive  harvest  and  length 
restrictions,  an  estimated  10  to  20  white 
sturgeon  were  harvested  per  year  from 
1944  through  the  mid-1970  s.  Partridge 
(1983)  reported  that  the  legal  harvest 
had  reached  a  relatively  constant  51  to 
52  fish  per  year  over  the  1979  through 
1981  period,  although'**   •  •  the  total 
number  of  sturgeon  caught  has  been 
decreasing  and  less  fish  are  being 
released  *  "  *,"  Fartndge  also  found 
that  only  13  percent  (n  =  50)  of  the  342 
sturgeon  sampled  were  younger  than 
age  15  and  smaller  than  the  legal  size  of 
32  in  (92  cm)  total  length,  concluding 
that  lack  of  recruitment  was  limiting  the 
population  and  fishery  Following  this 
investigation  and  citing  concerns  about 
the  status  of  the  population,  Idaho 
terminated  the  legal  sport  harvest  in 
1984,  limiting  the  sturgeon  fishery  to 
catch  and  release  only 

In  Montana,  the  harvest  of  white 
sturgeon  was  not  resLncted  prior  to  1972 
(Apperson  1992]  Graham  and  White 


(1985)  reported  that  burbot  (ling)  anglers 
and  fishermen  using  set-lines  harvested 
sturgeon  in  the  Kootenai  River 
down,stream  of  Kootenai  Falls  during 
the  1940's  and  1950's  Beginning  in 
1972,  harvest  was  restricted  to  two 
sturgeon  per  year  with  a  slot  (size)  hmit 
of  between  36  and  54  in  (102  to  183  cm). 
Over  a  6-year  period,  5  to  18  sturgeon 
were  harvested  annually.  Fishing  for 
sturgeon  in  Montana  has  been 
prohibited  since  1979,  and  tlie  species 
is  now  classified  as  a  "Specits  of 
Special  Concern"  (Don  Skarr,  Montana 
Department  of  Fish,  Wildlife  and  Parks, 
pers.  comm.,  1993) 

In  British  Colum.bia,  the  white 
sturgeon  harvest  was  first  regulated  in 
1952  (Apperson  1992).  During  Lhe  1974 
through  1989  period,  anglers  were 
allowed  to  harvest  one  white  sturgeon 
per  year  over  1  m  total  length.  Anglers 
were  required  to  secure  a  permit  to  fish 
for  sturgeon.  An  average  of  55  permits 
were  issued  annualiy  from  1973  to  1980 
with  an  estimated  annual  legal  and 
illegal  harvest  of  10  to  2n  fish  (Graham 
1981).  Setlining  for  white  sturgeon  in 
British  Columbia  was  prohibited  in 
1989,  and  a  total  ban  on  the  sport 
harvest  was  imposed  in  1990. 

A  few  adult  white  sturgeon  are 
collected  each  year  for  experimental 
culture  purposes.  The  Kootenai  Tribal 
Experimental  Hatchery  in  Bonners 
Ferry,  Idaho,  is  currently  evaluating 
factors  limiting  recruitment,  including 
the  relationship  between  water  quality 
and  gamete  viability,  as  well  as  habitat 
use  and  survival  of  juvenile  Kootenai 
sturgeon  released  into  the  Kootenai 
River.  Although  collection  for 
experimental  culture  purposes  does  not 
appear  to  be  a  threat  at  this  time,  the 
Bonneville  Power  Adm,inistration  (BPA) 
is  funding  an  evaluation  of  a  captive 
broodstock  program  for  the  species  to 
determine  the  environmental  impacts 
and  genetic  risk  of  supplementation  on 
the  remaining  wild  sturgeon  population 
(Rick  Westerhouse,  BPA,  pers.  comm., 
1993;  and  Harold  Kincaid,  Service,  pers. 
comm.,  1993). 

C.  Disease  or  Prpdation 

Not  known  to  be  applicable.  However, 
the  potential  exists  for  disease  to  enter 
the  wild  Kootenai  River  sturgeon 
population  through  the  release  of 
hatchery  raised  sturgeon,  such  as  those 
from  the  experimental  culture  facility. 
Diseases  knowm  to  occur  in  white 
sturgeon  hatcheries  include  bacterial 
diseases,  protozoans,  fungi,  adenovirus, 
and  the  white  sturgeon  iridovirus 
(WSIV)  (PSMFC  1992).  During  late 
November  1992,  an  outbreak  of  the 
WSrV  killed  most  of  the  nearly  23,000 
fingerling  Kootenai  River  white  sturgeon 
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being  raised  at  tiie  Kootenai  Tribe 
hatchery-,  and  the  IDFG  haidiery  at 
Sandpcint,  Idaho  Follou^ng  the 
outbreak,  approximately  2.000  of  the 
sturgeon  fingeruni^s  sun-'ved.  1,800  of 
which  remain  et  the  Kootenai  Tnbe 
HalcheiT  The  remainijig  200  sturgeon 
at  the  IDFG  hatchery  at  Sandpoint  w^e 
subsequently  destroyed  to  prevent  any 
further  transmission  of  the  WSIV  virus 
(Kent  Hauck,  IDFG,  pers.  comm.,  1993). 
Although  it  appears  that  white  sturgeon 
fingerlings  are  most  susceptible  to  the 
iridovirus  when  confined  under 
hatcher}'  rearing  conditions,  the  disease 
may  also  be  transmitted  to  the 
remaining  wild  population  when 
hatcher\'  raised  sturgeon  are  released. 

Fish  predation  rnay  be  a  source  of 
mortality  for  white  sturgeon  eggs  and 
larvae,  although  no  data  to  support  this 
suggestion  exists  specific  to  the 
Kootenai  River  In  the  Columbia  Rivar 
dov^mstream  of  NloNary  Dam,  comimon 
carp  {C\'pnnus  carpio],  largescale 
suclters  {Catostrimus  macrocheilus],  and 
northern  squaufish  [Ptychoclieilus 
oregonensis]  have  been  colltK-ted  w;th 
white  Si'orgeon  eggs  in  llzr.:!  stomachs 
(Duke  et  al.  1090). 

D  Th,  e  In  a dequacy  of  Existing 
Rfgulctciy-  Mechn'\:srris 

The  Idaho  Department  of  Fish  and 
Gamp  (IDFG)  currently  classifies  the 
Koote.nai  River  pcpulation  of  white 
sturgeon  as  endangered,  which  it 
d  .-fines  as  "any  species  in  danger  of 
evtinction  throughout  all  or  a  significanl 
portion  of  its  Idaho  range"  (IDFG  1992). 
While  such  designation  rtgulates  t.One 
take  or  possession  of  those  species 
classified  as  threatened  or  endangered, 
the  State  lacks  authority  to  impose  or 
i.mplement  additional  conservation 
measures  to  ensure  survival  or  recovery. 

In  Montana,  the  Kootenai  River 
■rturgeon  is  classifisxi  as  a  '  Species  of 
Special  Concern"  (Don  Sks-r  Montana 
Department  ofFish,  Wildlife  and  Parks, 
pers,  comm.,  1993)  Montana  does  have 
a  State  "Nongame  and  Endangered 
Species  Conservation  Act  of  1973"  that 
assists  in  die  protection  of  endangered. 
indigenous  wildlife  of  Montana.  Species 
of  Special  Concern  are  not  protected 
under  this  conservation  act,  however. 
Listing  the  white  sturgeon  under  the 
S'ste  conservation  act  would  not  only 
prohibit  the  taking  and  possession  of  the 
species  but  also  allow  the  Montana 
Depart.ment  of  Fish,  Wildhfe  and  Parks 
to  negotiate  with  agencies  such  as  the 
I'.S.  Anr.v  Corps  cf  Engineers  (Corps) 
and  BFA  for  ennenced  management  of 
white  st'urgeon  [Graham  1981).  In  the 
p-:T\y  19B0's,  the  Montana  State 
Legislature  resisted  al!  attempts  at 
'  e(  lassifving  the  species  as  endangered 


under  State  law,  thus  precludmg  anv 
State-authorized  initiatives  that  cpjid 
benefit  the  spwcies 

Ttie  Corps  reguiares  the  manasfmt-r;! 
of  water  at  LibtJy  Dam.  The  Libhy  Dam 
project  was  authonzed  bv  title  II  of 
Public  Law  81-516,  the  Flood  Control 
Act  cf  1950.  pnmaniv  for  flo<3d  control. 
hydropower  generation,  and  recreation 
purposes  (US.  .\rmy  Corps  of  Engineers 
r;:B4l  Present  Corps  pohcy  states  that 
equal  consideration  should  be  given  to 
environmental  concerns  m  aci;ordance 
with  proiect  obiectives.  Ln  practice, 
there  is  no  speafic  allocation  of  water 
on  the  Kootenai  River  for  fish  and 
wildlife,  and  the  Corjjs  does  not  r-.'.-c 
any  special  considerabon  to  the 
Kootenai  River  sturgeon.  The  Corps  is 
proposing  to  provide  an  additional 
400,000  acre  ft  of  storage  water  in  1993. 
for  a  one-time  test  only,  to  evaluate 
sturgeon  spawning  (Jeff  Laufle,  Corps. 
pars,  comm.,  1993).  This  block  of  water 
will  provide  about  18,000  to  20.000 
cubic  ft  per  second  of  flows  through  the 
Bonners  Ferry  spawning  area  over  a  15 
day  period  starting  in  June.  This 
additional  water,  while  possibly  useful 
to  evaluate  flows  necessary  to  stimulate 
spawning,  is  unlikely  to  provide 
suitable  spawning  and  rearing  habitat 
throughout  the  normal  sturgeon 
spawning  and  early  rearing  season. 

Because  operation  of  Liboy  Dam  is 
considered  part  of  the  Coorchnated 
Columbia  River  System.  BPA  is  also 
involved  in  the  management  of  Kootenai 
Pdver  operations.  The  Coordinated 
Columbia  River  S3rstem  refers  to  all 
projects  operated  under  at  least  three 
authorities:  the  Columbia  River  Treaty, 
the  Pacific  Northwest  Coordination 
Agreement,  and  Federal  flood  control 
statutes.  The  Columbia  River  Treaty  of 
1961  between  Canada  and  the  United 
States  provided  for  the  building  of  four 
storage  reservoirs,  including  Libby  Dam, 
in  the  upper  Columbia  River  drainage, 
primarily  for  flood  control  and  power 
production.  The  Pacific  Northwest 
Coordination  Agreement,  an  intricate 
contract  between  the  Corps,  BPA.  and 
Bureau  of  Reclamation,  calls  for  the 
planned  operation  to  accommodate  all 
of  the  authorized  purposes  of  the 
Columbia  River  hydropower  system. 
These  authorized  purposes  include 
flood  control,  navigation,  irrigation,  and 
power  production  (Sy-stem  Operation 
Review  Interagency  Team  1991).  The 
two  aforementioned  treaties  and  the 
various  Federal  flood  control  statutes 
have  enacted  stringent  planning  and 
operation  criteria  for  the  Columbia  River 
system  for  flood  control,  hydropower, 
and  other  purposes.  BPA  and  the  Corps 
have  not  yet  taken  steps  to  impose 
conservation  measures  on  Libby  Dam 


operations  to  specifically  protect  and 
enhance  recniitmenT  opportunit:«*,«  for 
V,  r..ie  storgBon  iv,  t:ie  Kootenai  F.vnr 
Although  BPA  ;.;  s  ■-•  ..fed  that  additional 
conservation  i:.oas„.-es  to  benefit 
sturgeon  would  be  available  if  the 
species  were  Usted,  it  beheves  t^ 
without  threatened  or  endangered 
status,  the  remaining  sturg»-  ■  h^ve  no 
"special  status"  for  conservaiiuii 
considerations,  and  other  regional 
interests  (i.e..  hydropvower  production, 
recreation,  resident  fish)  would  be  given 
priority  consideration  (Walt  Pollock. 
BPA,  pers.  coram.,  1993). 

BPA.  on  at  least  two  occasions  since 
June  1992,  has  made  decisions  affecting 
flow  conditions  in  the  Kootenai  River 
system  that  adversely  impacted 
sturgeon.  In  the  first  instance,  during 
early  June  1992,  BPA  required  that 
water  be  stored  behind  Libby  Dam  as 
part  of  an  energy  exchange  with  British 
Columbia  Hydro  and  Power  Authority. 
As  a  resuh.  flows  dropped  from  nearly 
20.000  cfs  to  4.000  cfs  in  the  Kootenai 
River  during  the  critical  spawning 
period.  At  that  time,  three  msture 
female  sturgeon  tagged  with  ultrasonic 
transmitters  were  staging  in  the 
suspected  spawning  reach  near  Bonners 
Ferry  when  suitable  temjjerature  and 
possibly  flow  conditions  were  present 
Subsequent  to  the  flow  reduction,  no 
eggs  or  larvae  or  other  evidence  of 
spawning  were  reported  for  the  1992 
sturgeon  spawning  season.  In  the 
second  example.  BPA  in  mid-February 
1993  started  drafting  the  nearly  1 
million  acre  ft  stored  behind  libby  Dam 
for  power  reserve  generation.  The 
Service  had  been  working  with  the 
Corps  to  develop  an  agreement  or 
Memorandum  of  Agreement  (MOA)  that 
included  a  flow  regime  for  1993  using 
all  or  part  of  this  stored  water  for 
sturgeon  reproduction;  the  Service 
beUeved  this  cooperative  effort  would 
not  only  benefit  sturgeon,  but  also 
complement  flow  augmentation 

f)roposals  being  developed  for  recently 
isted  salmon. 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  of  1980 
(Power  Planning  Act)  was  a  recent 
attempt  by  the  United  States  Congress  to 
address  the  hydropower  impacts  on  fish 
and  wildlife  in  the  Columbia  River 
system.  The  Power  Planning  Act 
directed  the  Northwest  Power  Planning 
Council  (NWTPC)  to  "•  •   *  promptJy 
develop  and  adopt  •  •  •  a  program  to 
protect,  mitigate,  and  enhance  fish  and 
wildlife,  including  related  spawning 
grounds  and  habitat,  on  the  Columbia 
River  and  its  tributaries"  (16  U.S.C 
839b(h)(l)(A)).  BPA  has  been  charged 
vdth  funding  all  efforts  and  projects  to 
protect,  mitigate,  and  enhance  fish  and 


36384 


Federal  Register  /  Vol.  58,  No    128  /  Wednesday.  July  7,  1993  /  Proposed  Rules 


wildlife  consistent  with  the  NWTPC's 
Program.  Ongoing  efforts  by  vanous 
State  agencies  and  the  Kootenai  Tribe, 
authorized  by  the  NWTPC  (1987)  and 
funded  by  BPA,  have  been  undertaken 
to  identify  environmental  factors 
limiting  the  white  sturgeon  population 
in  the  Kootenai  River,  and  develop  and 
maintain  an  expenmenlal  white 
sturgeon  culture  facility  on  the  Kootenai 
River.  Despite  these  efforts  to  better 
comprehend  the  factors  affecting  the 
Kootenai  River  sturgeon,  a  change  in  the 
Dow  regime  associated  with  dam 
operation  on  the  Kootenai  River  is  still 
needed  to  enable  this  population  to 
successfully  reproduce  and  increase  in 
size. 

The  Service  joined  efforts  in  June 
1992  With  IDFG,  MDFWP,  the  Corps,  the 
Kootenai  Tnbe.  and  other  US,  and 
Canada  regional  agencies  to  form  h 
Kootenai  River  White  Sturgeon 
Technical  Committee.  The  goal  of  the 
Technical  Committee  was  to  develop  a 
regional,  prehstmg  recovery  plan  that 
would  form  the  basis  of  a  Conservation 
Agreement  or  MOA  between  the 
Service,  Corps,  and  IDFG  to  provide  a 
realistic,  natural  flow  solution  for 
sturgeon  recruitment  in  the  Kootenai 
River  within  water  management 
constraints.  The  Service  noted  the  MOA 
would  need  to  include  m.easures  to 
remove  threats  to  the  sturgeon  ar;d 
include  long-term  provisions  to  modify 
flows  in  the  Kootenai  River  below  Libby 
Dam  that  would  result  in  successful 
spawning  and  recruitment. 

Based  on  discussions  and 
recommendations  by  the  Kootenai  River 
Sturgeon  Technical  Committee,  the 
Service  adopted  an  interim  flow 
proposal  as  the  basis  of  any  prelisting 
Conservation  Agreement  or  MOA.  This 
alternative  attempts  to  match  flows  of 
1974,  the  last  year  of  successful 
reproduction  and  measurable 
recruitment  to  the  population,  but 
reduces  the  peak  flows  to  35,000  cfs  to 
minimize  flooding  im.pacts  and  dike 
damage  at  Bonners  Ferrv'  and  reduce 
nitrogen  supersaturation  effects  below 
Libby  Dam.  The  interim  flow  strategy 
speafied  that  discharge  from  Libby  Dam 
be  regulated  so  that  river  f.ows  through 
the  suspected  spawning  reach  near 
Bonners  Ferry  stay  at  the  35,000  cfs 
discharge  throughout  the  white  sturgeon 
spawning,  egg  incubation,  and  early 
rearing  period.  The  flow  proposal  is 
equal  to  60  percent  of  normal  discharge 
(pre  Libby  Dam)  and  is  similar  to  the 
record  low  natural  flows  that  occurred 
in  1937. 

The  Service  and  the  Technical 
Committee,  while  recognizing  that  the 
lack  of  reproduction  is  the  most 
immediate  threat  to  the  sturgeon 


population,  are  cognizant  of  other 
factors  negatively  affecting  tlie  fish.  The 
Service  will  continue  to  participate  in 
the  Technical  Comim.ittee  process  as 
needed  to  identify  additional  factors 
affecting  sturgeon  viability  in  the 
Kootenai  River.  To  date,  the  Service  has 
been  unable  to  successf.illy  negotiate  a 
Conservation  Agreement  to  implement 
the  interim  flow  proposal  developed  by 
the  Technical  Committee 

In  summary,  cooperative  efforts  to 
date  to  implement  a  regional  prelisting 
recovery  strategy  for  the  Kootenai  River 
sturgeon  have  not  been  successful. 
Existing  regulatory  mechanisms  are  not 
sufficient  to  ensure  the  survival  and 
recovery  of  this  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Although  not  fully  understood,  there 
is  evidence  that  the  overall  biological 
productivity  of  the  Kootenai  River 
dovrastream  of  Libby  Dam  has  been 
altered.  Based  on  limnological  studies  of 
Kootenay  Lake,  Daley  et  al,  (1981) 
concluded  Lliat  the  construction  and 
operation  of  Libby  Dam  (and  Duncan 
Dam  in  Canada)  "•   *  *  has  drastically 
altered  the  annual  hydrograph  and  has 
resulted  in  modifications  to  the  quality 
of  water  now  entering  the  lake  by 
removing  nutrients,  by  permitting  the 
stripping  of  nutrients  from  the  water  in 
the  river  downstream  from  the  dam  and 
altering  the  time  at  which  the  nutrients 
are  supplied  to  the  lake."  Potential 
threats  to  the  Kootenai  River  population 
of  white  sturgeon  from  declining 
biological  productivity  include  (1) 
Decreased  prey  abundance  and  limited 
food  availabihty  for  all  life  stages  of 
sturgeon  downstream  of  Libby  Dam,  (2) 
reduced  condition  factor  in  adult 
sturgeon  possibly  impacting  fecundity 
and  reproduction,  and  (3)  a  possible 
reduction  in  the  overall  capacity  for  the 
Kootenai  River  and  Kootenay  Lake 
systems  to  sustain  substantial 
populations  of  sturgeon  and  other  native 
fishes.  The  British  Columbia  Mmistry  of 
Environment,  Lands  and  Paiks  is 
currently  experimenting  with 
fertilization  of  Kootenay  Lake  to 
increase  biological  productivity  and 
enhance  native  fisheries  (Jay  Hammond, 
British  Columbia  Environment,  Lands 
and  Parks,  pers.  comm.,  1993). 
Additionally,  BPA  has  recently  funded 
IDFG  to  study  primary  productivity  and 
nutrient  cycling  in  the  Kootenai  River 
from  Kootenai  Falls  downstream  to 
Kootenay  Lake  (Kim  Apperson,  pers. 
comm..  1993) 

Poor  water  quality  and  excessive 
nutrients  in  the  Kootenai  River  were 
once  considered  major  problems  for  the 
Kootenai  River  sturgeon  and  other 


native  fishes  prior  to  the  construction 
and  operation  of  Libby  Dam.  Graliam 
(1981)  concluded  that  poor  water 
quality  conditions  in  the  Kootenai  River 
in  the  1950's  and  1960's  resulting  from 
industrial  and  mine  development  miost 
likely  affected  white  sturgeon 
reproduction  and  overall  productivity. 
Poor  water  quality  could  have  affected 
white  sturgeon  by  impacting  their  prey 
base,  and  introducing  heavy  metals  and 
other  contaminants  that  may  have 
affected  reproductive  success.  The 
major  sources  of  pollution  resulted  from 
effluents  from  a  lead-zinc  mine  and 
concentrator,  a  fertilizer  processing 
plant,  and  sewage  treatment  plants  on 
the  St,  Mary  River,  an  upstream 
tributary  in  Canada,  and  also  a 
vermiculite  mine  and  processing  plant  7 
miles  (11  km)  upstream  of  Libby, 
Montana.  Significant  improvements  in 
water  quality  were  noted  by  1977,  due 
in  part  to  waste  water  control  and 
effluent  recycling  measures  initiated  in 
the  late  196b's.  Apperson  (1992)  noted 
that  detectable  levels  of  aluminum, 
copper,  lead,  zinc,  and  strontium  were 
found  in  sturgeon  oocyte  (egg)  samples 
from  the  Kootenai  River  along  with 
detectable  levels  of  PCB's  and 
pesticides.  However,  other  tlian  copper. 
the  detectable  levels  of  these 
compounds  (e.g..  PCB's, 
organochlorides.  zinc)  were  either  (1) 
lower  than  levels  found  in  other 
Columbia  River  basin  sturgeon 
populations  that  successfully  reproduce, 
or  (2)  not  enough  is  known  regarding 
the  toxicity  of  these  pollutants  to 
sturgeon.  Apperson  believed  that 
"•  *   *  concentrations  of  copper  found 
in  white  sturgeon  oocytes  potentially 
present  the  most  severe  contaminant 
effect  on  reproductive  success"  since 
some  of  the  copper  concentrations 
found  in  water  samples  taken  in  the 
Kootenai  River  were  in  the  range  of 
levels  known  to  inhibit  yoLk  uptake  in 
larval  white  sturgeon.  One  of  the 
objectives  of  the  Kootenai  Indian  Tribes 
experimental  hatchery  is  to  determine 
the  relationship  between  water  quality 
(including  toxicants)  and  gamete 
viability.  Initial  culture  efforts  have 
documented  successful  fertilization  and 
incubation  and  that  sturgeon  gametes 
(i.e..  eggs  and  sperm)  are  generally 
viable  (Apperson  and  Anders  1991).  The 
degree  to  which  poor  water  quality  is  a 
factor  threatening  Kootenai  River 
sturgeon  is  not  known;  however,  it 
remains  a  potential  threat  to  the  species. 
The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  futuxe  threats  faced  by  the 
species  in  determining  to  propose  this 
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ri.le.  Bdsed  on  this  evaluation,  the 
preferred  action  is  to  list  the  Kootenai 
River  population  of  white  sturgeon 
[Acipf-nser  transmcntanus)  as 
endangered  because  the  species  has 
declined  to  an  estimated  880 
individuals,  the  majority  of  which  are 
greater  than  20  years  of  age,  and  there 
has  been  an  almost  total  lack  of 
recruitment  of  juveniles  into  the 
population  since  1974.  The  reduced 
river  flows  during  the  critical  spring 
spawning  season  as  a  result  of  the 
operation  of  Libby  Dam  has  precluded 
successful  reproduction,  and  threatens 
the  continued  existence  of  this 
population.  The  population  al$o  faces 
threats  from  reduced  water  quality  and 
prey  abundance,  and  disease.  Because 
this  distinct  population  of  white 
sturgeon  is  in  danger  of  extinction 
throughout  its  range,  it  fits  the  Act's 
definition  of  an  endangered  species.  For 
reasons  discussed  below,  critical  habitat 
:s  not  being  proposed  at  this  time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  critical  habitat 
be  designated  to  the  maximum  extent 
prudent  and  determinable  concurrently 

with  the  determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  for  the  Kootenai  River 
population  of  white  sturgeon  is  not 
presently  determinable.  Regulations 
uTiplementing  section  4  of  the  Act 
provide  that  a  designation  of  critical 
habitat  is  not  determinable  when  one  or 
both  of  the  following  situations  exists; 
(IJ  [nformatjon  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking,  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficiently  well  knowTi  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12).  For  example, 
the  Seri.'ice  has  identified  the  lack  of 
natur,3l  flews  in  the  Kootenai  River 
oeiow  Libby  Dam  as  the  primary  threat 
to  the  white  sturgeon  population.  Other 
than  a  basic  understanding  of 
stream  flow  conditions  necessary  for 
providing  spawning  and  early  rearing 
habitat  during  the  normal  May  through 
lulv  sturgeon  spawning  season,  the  life 
history  requirements  for  other  life  stages 
of  sturgeon  are  not  sufficiently  well 
L-iown  to  permit  identification  of  an 
area  in  the  Kootenai  River  basin  as 
designated  critical  habitat.  Additionally, 
mar.y  Kootenai  Ri\  er  sturgeon  migrate 
freely  tliroughout  the  Kootenai  River 
system  and  spend  part  of  their  life  in 
kootenay  Laice  in  British  Columbia, 
Canada.  The  Service  will  gather 
additional  information  on  the  life 
history  needs  of  the  Kootenai  River 
population  of  the  white  sturgeon,  and 


on  the  potential  economic  consequences 
of  designating  critical  before  making  a 
decision  concerning  critical  habitat  for 
the  sturgeon. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(aj  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  actions  that  may  be  affected 
by  this  proposal  include  the  continuing 
operation  of  Libby  Dam  and  Kootenai 
River  flow  management  by  the  U.S. 
Army  Corps  of  Engineers.  The  Corps 
would  be  required  to  consult  with  the 
Ser\'ice  on  the  previously  mentioned 
Libby  Dam  operations.  BPA  would  be 
required  to  consult  with  the  Service 
regarding  the  existing  Kootenai  sturgeon 
research  program  authorized  by  the 
Northwest  Power  Planning  Council 
(1987)  and  hinded  by  BPA.  BPA  would 
need  to  insure  that  the  research  and 
monitoring  efforts  to  identify 
environmental  factors  Hmiting  the  white 
sturgeon  in  the  Kootenai  River,  and  that 
the  experimental  sturgeon  culture 


facility  operated  by  the  Kootenai  Indian 
Tribe  of  Idaho,  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species.  In  addition,  joint 
consultation  by  the  Corps.  BPA,  and 
Bureau  of  Reclamation  may  be 
necessary  if  any  change  in  the  operation 
or  reauthorization  of  the  Joint 
Coordination  Columbia  River  System 
occurs  as  a  result  of  the  System 
Operation  Review  process. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildhfe.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deUver.  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildhfe  species 
under  certain  circumstances. 
Regulations  governing  endangered 
species  permits  are  at  50  CFR  17.22  and 
17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
v«th  otherwise  lawful  activities. 
Requests  for  information  on  permits 
should  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service  4401  North  Fairfax 
Drive,  room  432-ARLSQ,  Arlington, 
Virginia  22203-3507  (703/358-2171). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  soUcited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
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habitat  as  prov.cied  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  diitribution,  and  population 
size  of  this  species;  and 

(4)  Cunent  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  tne 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

A  public  hearing  w-ill  be  held  on  this 
proposal  See  DATES  and  ADDRESSES 
sections  for  detailed  mfonnation. 

Na'.!up.ii  Lnviroaireiital  Polity  Act 

The  Service  has  deternjined  that  an 
Environmental  Assessment,  85  defined 
under  the  authority  of  the  Natior.al 
Environmertal  Pohc7  Act  of  1369,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4[a)  of  the  Endangered  Species  Act,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  detormination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244), 

Reforen'.e:-  CLtp*: 

Andrusak,  H.  1980.  Kootenay  River  white 
sturgeon.  Unpublished  Report.  Ministry  of 
Environment  and  Parks,  Fish  and  Wildlifs 
Bnnch,  Nelson,  BriUsh  Columbia. 

fCA.  1992.  Kootenai  Rivar  white 

I  iQvestigauons  and  experimental 

>.nnual  Progress  Report  FY  1991. 

'r'artment  of  Fish  and  Game  and 

v.-ille  Power  Administration. 

JE-M79-8SSP93497;  Project 


Cx)r.  ITKX 


Nc  6'y-bh  Pon.^ 

.d,  Oregon. 

.Apperson.  K.A.  ar.c 

P  J.  Anders.  1990. 

kiX3tc-d:  5;  •■  •:  w 

.;•?  sturgeon 

Uiv»s'.si.i','_r.s  -ir. 

A :  f  rimental  culture. 

Ar.r....,  F"'  c^'^-  ■ 

port  FY  1989.  Idaho 

D'-'-ir:-""-  -'•  r 

-.  and  Game  and  the 

Bon.'f"^':  .o  p.  ■v>'' 

*.  :-:  listration.  Contract 

No,  DK-Ai'^-'iTf 

?''i4^7;PTOject  No.  88- 

6  5    P';-.d:v'    0:-. 

(la.  SI  pp. 

A: '.■'•- :^^:-:.   K  \  ■,:.  : 

•:  T  And»>r3.  1991. 

K  'OftTc    Pwver  v> 

:.■•'  <;i„;rv-'on 

myeiufTuunS  a:; 

,  -ifvt'r.mental  culture. 

Annual  Progress  H'^z-.r'  FY  1990.  Idaho 

Department  of  F  ^ 

:.  d'.C  Game  and  the 

Bonneville  Pow  til 

A  ;-L;nlstration.  Contract 

No.  DE-AI79-88BP93497;  Project  No.  88- 

65.  Portland,  Oregon.  67  pp. 
Bonneville  Power  Administration.  1983.  Fish 

and  Wildlife  Annual  Project  Summary: 

1983.  33  pD 
Brannon.  E..  S.  Brevrer.  A.  Setter.  M.  Miller, 

F.  Utter,  and  W,  Hershberger.  1985. 

Columbia  River  white  sturgeon  Acipenser 

transmonUmus  early  life  history  and 


genetics  study,  final  report.  Bonneville 
Power  Administration,  Contract  DE-.\I- 
84BP18952.  Project  83-3t6  P ortlar.d. 
Oregon. 

Daley,  R.J.,  E.C  Carmach,  C.B.J  Grav  CH 
Phaio,  S.  Jasper,  and  R.C.  Wiegand.  1381. 
The  effects  of  upstream  impoundments  on 
the  limnology  of  Kootenay  Lake.  B  C. 
Scientific  Service  Na  117.  Nationai  VVa'er 
Research  Institute,  Inland  Waters 
Directorate.  Vancouver,  British  Columbia. 
1981.96  pp. 

Duke,  S.D.,  T.J.  Underwood,  G.M  Asbridge, 
R.G.  Criswold,  M.J.  Parsley,  and  L.G. 
Beckman.  1990.  In:  A.A.  Nigro,  editor. 
Status  and  habitat  requirements  of  white 
sturgeon  popiilations  in  the  Columbia 
River  downstream  firom  McNary  Dam. 
Annual  Progress  Report.  Bonneville  Power 
Adminstratifjn,  Contract  DB-A179- 
eSBP63584.  Portland,  Oregon. 

Graham,  P.J.  1931,  Status  of  white  stj'^iKm 
in  the  Kootenai  Rivsr.  Montana 
Department  of  Fi&h,  Wildli£B  and  Parks. 
Kalispell,  Montana.  26  pp. 

Graham,  P.J.  and  R.G.  White.  1985.  Appendix 
D:  Status  and  management  of  white 
sturgeon  in  Montana.  Ir:  D.H.  Fickeise.i, 
D.A.  Noitzel,  and  D.D.  Dauble,  editors. 
White  sturgeon  research  needs:  Workshop 
results.  Bonneville  Power  Adminstratio. 
Portland,  Oregon. 

Idaho  Department  of  Fish  and  Gan:e  1592 
Rare,  threatened  and  endangered  plants 
and  animals  of  Idaho.  Conservation  Data 
Center,  Nonganie  and  Endangered  Wildlife 
Program.  38  pp. 

Miller,  A.I.,  P.J.  Anders.  M.J.  Parsley  CR. 
Sprague,  J.J.  Warren,  and  L.G.  Beckman. 

1991.  In:  A.A.  Nigro,  editor.  Status  and 
habitat  requirements  of  white  stu.-^fHin 
populations  in  the  Columbia  River 
downstream  from  McNary  Dam.  Annual 
Progress  Report  Bonneville  Powc- 
Adminstration,  Contract  DE-Ai:9- 
86BP635d4.  Portland,  Oregon. 

Northwest  Power  Planning  Council.  1967. 

Columbia  River  basin  fish  and  wildlife 

program.  Portland,  Oregon. 
Pacific  States  Marine  Fisheries  Comraissinn. 

1992.  (Hanson.  D.L.,  editor).  White 
sturgeon  management  framework  phn  200 
pp. 

Parsley,  M.J.,  S.D.  Duke,  T.J.  Underv-ood,  and 
LG.  Beckman.  1989.  In:  A,A.  Nigro,  editor. 
Status  and  habitat  requirements  of  white 
sturgeon  populations  in  the  Columbia 
River  downstream  from  McNary  Dam. 
Aimual  Progress  Report  Boimeville  Power 
Adminstration,  Contract  DE-AI79- 
86BF63584.  Portland,  Oregon. 

Parsley,  M.J.,  P.J.  Anders,  A.I.  Miller,  and 
LG.  Beckman.  In  prep.  Factors  affecting 
spawning  and  recruitment  of  white 
sturgeon  in  the  Columbia  River 
downstream  from  McNary  Dam.  Draft 
Manuscript  for  Publication. 

Partridge,  F.  1983  Kootenai  Rjver  fisheries 
investigations  in  Idaho.  Idaho  Department 
of  Fi£h  and  Game,  Boise,  Idaho. 


Scott,  W.B.  and  E.J  Grossman.  1973 
Freshwater  fishes  of  Car.aria,  Balie:.:!  18-4 
Flshenes  Research  Board  Canada.  Ottawa. 
rans-da. 

Se'rer.A  dnd  E  Brennnn  1990,  Report  on 
Kvoo'tfoai  River  wnite  sturgeon 
eleclorpho'-etlc  studies — 1989.  Report  for 
Idaho  Df'partmen:  of  Fish  and  Game. 
.\.-iuac7u'-ture  Extension,  University  of 
!  iihc  Pp.  43-50  In:  Appwrson,  K.A., 
editor.  Kootenai  River  wnite  sturgeon 
investigations  and  experimental  culture. 
Aimual  Progress  Report  FY  1989.  Idaho 
Department  of  Fish  and  Came  and  the 
Bonneville  Power  Administration.  Contrac ; 
No.  DE-AI79-88BP93497;  Project  No.  88- 
65.  Portland,  Oregon. 

System  Operation  Review  Interagency  Tear; 
1991.  The  Columbia  River  sj'stem:  The 
inside  storj-.  82  pp. 

U.S.  Army  Corps  of  Engineers.  1984.  Water 
contrcl  manual:  Libby  Dam  and  resen'oL'. 
Kootenai  River.  Montana.  L'.S.  Army  Corp< 
of  Engir.eers,  Seattle  District. 

Ward,  {.V,  ai:d  J  A.  Stanford.  1979.  First 
international  symposium  on  regulated 
streams.  Abstracts  of  the  North  American 
Benthological  Society. 

Au'hor 

The  primary  author  of  this  proposed 
Tile  IS  Stephen  D  Chiks.  US.  Fish  and 
Wildlife  Service,  Boise  Field  Office  (see 
ADDRESSES  section];  telephone  205/334- 
1931, 

List  of  Subjects  in  50  Ci  R  Part  17 

Endangered  and  threatent-a  5pe<  :>?<;, 
Exports,  Imports,  Reporting  and 
recordkeeping  rfquirements, 
Transpcrtatian. 

Proposed  Regulation  Promulgation 

■•Iccordingly,  it  is  hereby  pTiposed  to 
amend  part  17,  subchapter  !3  cf  chapter 
I,  title  ,50  of  the  Code  of  Fedi-ral 
Regulations,  as  set  fcrlh  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  1 7 
continues  to  read  as  follows; 

Authority:  16  USC,  1361-1407;  16  L  S  C. 
1531-1,=144;  16  US.C,  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17  1  Ifn) 
by  adding  the  following,  m  alphabetical 
order  under  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  1 7  11     Endange.'ed  and  threatened 
wildlife. 
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Da'ed   jane  24.  1993. 
Richard  N.  Smith, 

Acting Dir^-tor.  (.'  S  Fisf 
Service. 
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50CFRPart17 
RIN  1018-AB38 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Delisting  of  the 
Hawaiian  Plant  "Bidens  cuneata" 
(Cuneate  Bidens) 

AGENCY:  Fish  and  Wildlife  Senice, 

Interior 

ACTiON:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Ser.-ice)  proposes  to  remove  a 
plant,  Bidens  cuneata  (cuneate  bidens), 
from  the  List  of  Endangered  and 
Threatened  Plants.  This  action  is  based 
on  a  review  of  all  available  data,  which 
indicate  that  this  plant  is  not  a  discrete 
taxcnomic  entity  and  does  not  meet  the 
definition  of  a  species  as  defined  by  the 
End.ingered  Species  Act  of  1973,  as 
amended  (Act),  and  therefore  was  Usted 
m  error.  Extensive  studies  associated 
with  a  recent  revision  of  the  Hawaiian 
members  of  the  genus  have  concluded 
th  it  Bideis  cuneata  is  an  outljdng 
P'jp'.dation  of  B.  molckaiensis,  which  is 
common  along  the  windward  cliffs  of 
the  island  of  Molokai. 


DATES:  Comments  from  all  interested 

parties  must  be  received  by  September 
".  1993  Public  hearing  requests  must  be 
received  by  August  23,  1993. 

ADDRESSES:  Comm»ents  and  m.aterials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith,  F'ield  Supervisor, 
Pacific  Islands  Office,  I', S  F^sh  and 
Wildhfe  Service,  300  Ala  Moana 
Boulevard,  room  6307.  P.O.  Box  50167, 
Honolulu,  Hawaii  96850,  Comments 
and  materials  received  will  be  available 
for  pubhc  inspection,  by  appointment, 


during  normal  business  hours  at  the 

above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rotert  P  Smiui  at  'die  uDcvo  address 
(808.541-2749). 

SUPPLEMENTARY  INFORMATION 

Background 

The  type  specimen  for  Bidens  cuneata 
was  collected  on  Diamond  Head,  Oahu, 
by  William  A  Bn,an  on  December  6, 
1903,  and  was  formally  described  by 
Earl  E.  Sherff  in  1920  (Sherff  1920. 
Takeuchi  1980).  Subsequent  to  its  initial 
discovery,  there  were  no  further 
collections  or  observations  of  the 
species,  leading  botanists  to  believe  that 
it  possibly  could  have  gone  extinct.  In 
1955,  the  species  was  rediscovered  in 
the  area  from  which  the  type  originally 
was  collected  (Takeuchi  1980). 

Hybrids  between  Hawaiian  Bidens 
species  can  readily  be  induced 
experimentally  and  result  in  highly 
fertile  progeny,  indicating  a  general  lack 
of  genetic  barriers  within  the  group. 
Based  upon  experimental  crosses  in  the 
Hawaiian  members  of  the  genus,  Gillette 
and  Lim  (1970)  concluded  that  B. 
cuneata  was  a  natural  hybrid  between 
B.  mauiensis,  native  to  the  island  of 
Maui,  and  B.  niolokaiensis,  which  is 
restricted  to  Molokai  Island;  however, 
few  botanists  accepted  this  conclusion. 
Citing  the  occurrence  of  natural  and 
experimental  hybrids,  Gillette  (1975) 
later  contended  that  the  41  species  of 
Hawaiian  Bidens  placed  by  Sherff  in 
section  Campylotheca  should  be 
considered  a  single  species.  Recent 
systematic  studies  of  the  genus 
(including  additional  experimental 
hybridizations)  culminated  in  a  revision 
of  the  Hawaiian  members  of  the  genus 
[Ganders  and  Nagata  1990).  In  this 
publication,  B.  cuneata  was  considered 
conspecific  with  B  molokaiensis,  a 
common  species  found  along  the 
northern  side  of  Molokai  Island.  Bidens 
molokaiensis  oc:curs  between  sea  level 
and  150  meters  (500  feet)  in  elevation 


along  the  seashores,  sea  cUf&.  talus 
slopes,  and  fields  of  northern  Molokai 
from  Hoolehua  to  Kaonihu,  a  distance  of 
about  37  kilometers  (23  miles)  or  about 
two-thirds  the  length  of  the  island. 

Sum,marv  of  Fai"tor<i  .^ffr-i'tme  thp 
Spfx,  ic*s 

50  CFR  424.11  requires  that  certain 
factors  be  considered  before  a  species 
can  be  listed,  reclassified,  or  delisted. 
These  factors  and  their  apphcation  to 
Bidens  cuneata  Sherff  (cuneate  bidens) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Bidens  cuneata  has  been  determined 
to  be  no  more  than  an  outlying 
population  of  Bidens  molokaiensis,  a 
common  species  native  to  the  northern 
part  of  Molokai.  Bidens  molokaiensis  is 
not  significantly  threatened  with 
destruction,  modification,  or 
curtailment  of  its  habitat  throughout  a 
significant  portion  of  its  range.  The  final 
rule  designating  Bidens  cuneata  as  an 
endangered  species  was  pubUshed  on 
February  17.  1984  (49  FR  6099)  and 
identified  habitat  degradation,  possible 
reduction  of  reproductive  success  due  to 
a  decline  of  native  pollinating  insects, 
and  potential  fire  hazards  as  threats 
contributing  to  the  endangerment  of  that 
species.  If  Bidens  cuneata  were  a  vaUd 
taxon  and  met  the  definition  of  a 
"species"  as  described  by  the  Act,  then 
these  factors  would  be  relevant. 
However,  since  the  entity  shows  no 
genetic  integrity  independent  of  Bidens 
molokaiensis,  it  cannot  be  scientifically 
defended  as  either  a  species,  subspecies, 
or  taxonomic  variety. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Such  overutilization  is  not  known  to 
be  a  factor  for  Bidens  molokaiensis, 
which  includes  Bidens  cuneata. 
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C.  Disease  or  Predation 

Disease  or  predation  is  not  a  threat  to 
Bidens  molokaiensis,  which  uicludes 
Bidens  cuneata. 


D  The  Inadequacy  of  Existing 
Regulatory  Mechanisins 

Federal  listing  of  a  species  as 
endangered  or  threatened  autorr.a' 
invokes  listing  under  Hawaii  Sta't' 
which  prohibits  taking  of  endanE*>re 

piaTits  in  tne  state  and  encnuroie-i 


aw 


r-'-Tulations  prohibit  the  removal, 
destruction,  or  damage  of  plants  found 
en  State  lends.  This  rule,  if  made  final, 
would  automatically  remove  the 
p:otx;tiQn  of  the  State  laws  that  this 
p:'P'..!a'.Gn  presently  enjoys  as  a 
f-?de.-a-!y  Usted  species.  It  also  would 
require  the  reevaJuation  of  Bidens 
:--:n^ita  ;n  the  context  of  its  status  in 
State  land  use  planning  documents. 

c   Other  S'atural  or  Manm'^de  Factors 
.^  ^fertir.g  lis  Continued  Existence 

N'one  icnown 

The  reyjlaiions  at  5,}  Cl'ii  424  :i(d) 
b'ate  that  a  speties  rr. -v  be  delisted  if: 
(ij  it  becomes  ext.nct,  (2)  it  recovers,  or 


(3) 


ne  on 


classification  data  wt:-re 


:n  ET'or  The  Service  believes  current 
sr  e-  -ifx  mfonnation  exists  that 
--;-.:  nitrates  that  Bidens  cvneata  does 
:      '"prf><;«r;t  i  valid  taxonomic  entity 
a;  J  '.   T^:  :-"  c:  jes  not  meet  the 
d-rfir.ition  of  "species"  as  defined  in 
section  3(16)  of  the  Act.  Therefore, 
Bidens  cuneata  was  listed  in  error. 

Fffecls  of  Rule 

The  proposed  action  would  result  in 
the  removal  of  this  species  from  the  List 
of  Endangered  and  Threatened  Plants. 
Federal  agencies  would  no  longer  be 
required  to  consult  with  the  Secretary  of 
the  Interior  to  insure  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency  is  not  likely  to  jeopardize 


the  continued  existence  of  Bidens 
cuneata.  There  is  no  designated  critical 

habitat  for  this  species^  Federal 
r*>'!tnrtians  en  fakmg  this  species  would 
r.n  lc:n>ier  apply  There  are  no  specific 
p-Mserv-atuio  or  management  programs 
for  the  species  tnat  would  be 
terminated 

P'.Lih.:  Ct).Ti.;nenl.<  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  wi:l 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  regarding  any  aspect  of  this 
proposal  are  hereby  solicited  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  other  interested  parties. 

National  EnTironmenta!  Pi. lie  y  Act 

The  Fish  and  W.la.Jc  Strvu  e  has 
determined  that  an  Environ::, en -al 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  En-,irDn.ment,il 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outhning  the 
Service's  reasons  for  this  determma'on 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  PR  49244). 
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The  author  of  this  proposed  rule  is  Dr 
Den-al  R.  Herbst,  US,  Fish  and  Wildlife 
Service,  Pacific  Islands  Office.  300  Ala 
Moana  Boulevard,  room  6.307,  P.O  Box 
50167.  HonoluiU,  Hawaii  96850  (SC3/ 
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List  of  Subjects  in  50  CFR  Part  17 

Endangf-ed  and  threatened  species. 
Exports,  l.mports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  FederEi 
Regulations,  as  set  forth  be'ow: 


PART  17— {AMENDED] 

1.  The  outhon'v  citatio;-^ 
continues  to  read  as  foii;:w 


part  1 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
r- ■■ -:S44;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500;  unless  otherwise  noted 

§17  12    [^-^ended] 

2.  It  is  propo,s?d  to  amend  §  17.12(h) 
by  removing  the  entry  "Bidens  cunccta 
(cimeate  biden*:)"  under  "Asteraceae — 
As'er  fam;iv"  from  the  List  of 
Endangered  and  Threatened  Plants. 

Dated:  June  17. 1993. 
RifJ^ard  N-  Smith, 

Acting  Director,  Ftsh  and  Wildlife  Service. 
[FR  Doc.  93-15959  Filed  7-6-93;  8:45  am) 
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Notices 
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:XH 


coniaios  do<-ijments  otfier  than  rjies  or 
proposed  ojles  rat  are  arplicahie  !c  !he 
puClic   Notices  o(  hear>ngs  and  trrvestKjatK^is 
commiitee  meetirvgs,  agency-  deasKX^  and 
njlir->gs,  delegations  of  authonty.  hung  rM 
r-6!iiions  ana  applcatKris  and  agency 
stale-nenis  ot  orcjanaafi-jn  and  turvrtions  are 
examples  of  documents  <-ii:>>earing  ir.  tnis 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Advisory  Council  Meetir^g;  Allegheny 
Wild  and  Scenic  River,  AJJegf>eny 
National  Forest,  Pennsylvania 

AGENCY:  Forest  5>frvu-e.  I'SCA. 
ACTION:  Not!c«  of  rruH^tings. 

SUMMARY:  The  Southern  Advisory 

Counnl  for  the  AUeghfi.y  Ndtional  \V;lti 
ond  vSceriic  River  v^-ill  meet  at  6  p.m.. 
Tuesday,  July  20,  199,3  in  2nd  floor 
meeting  room  of  the  Frankhn  Pubhc 
Library,  Franklin.  FA.  The  Northt'rn 
Advisory  Council  will  meet  at  6  p.m., 
Wednesday,  July  21,  ims.  at  the  YMCA, 
Warren,  P.'\, 

Primary  topics  ir^,(Jude  a  prest-ntatioi) 
by  the  U.S.  Army  Corps  of  Engineers  on 
the  regulation  of'lhe  upper  Allegheny 
River  water  levels  (6  p.m.)  and  reports 
on  foI!oH-up  mwtings  with  locjil 
municipal  officiais. 

The  .Southern  Counoi  will  disi-c!,s 
progress  on  developing  guideiiiin.^  to 
protect  the  outstanding  cultural 
resource  and  recreation  values  l-etA-een 
Franklin  and  Emlenton  (Goals  93  and 
s:-). 

Th.e  Northern  Council  will  de.;idr  on 
which  of  its  goals  and  nhjedives  to 
begin  developing  guidelines  and  wiil 
identify  subcommittees  for  the  selected 
gnals/ohjectives. 

Metning  is  open  to  the  public.  A  sign 
language  interpreter  will  be  provided  if 
request '.td  by  July  12,  1993. 
FOR  FURTHER  If.'FORMAT.ON  CONTACT: 
Lionel  Lemen'.  Wild  and  Jv't-nic  River 
Coordinator,  Alieghenv  Na'ion-ii  Forest, 
222  Liix»r1y  Street,  Wnrren, 
Pennsylvania  Ifi.'-sR,',  814/723-51  "■.()  or 
a  14, '7 26-2 7 1)3  riTYj 

L.itfd;  June  30  I'^ya. 
Liont'i  A.  LeiTiery, 
IVi/fi'  and  Scenii:  River  Coordinator. 
!FK  Doc.  93-15946  Filfd  7-6-fJ3;  8:45  arnj 


Packers  and  Stockyards 

Administration 

Certification  of  Central  Filmg  Sj-sterri— 
Minnesota 

The  Statewide  central  filing  system  of 
Minnesota  is  hereby  certified,  pursuant 
to  section  1324  of  the  Food  Security  Act 
of  1985,  on  the  basis  of  information 
submitted  by  Joan  Anderson  Growe, 
Secretary  of  State,  for  the  following  farm 
products  produced  in  that  State: 

Wheat' dur„:n  Snrehum 

Alfalfa  S,.i:fiM%vers. 

Barley  c,,-  ^   a 

Oats  0-:  •:  "-r;  s 

Green  Beans  f       ■:- '»'rs. 

Snap  Beans  (...-t^cri  i  ....s. 

Green  Lima  Beans  E^ggs- 

Milk  Cattle/calves. 

Honey/bei»s  \\?.r  Hogs/pigs. 

Goats  Broilers. 

Mink  Hay. 

Rye  FipW  C.-im. 

Flax  St:vU-i,ns. 

Silage  Dr\  hC\i),e  BtMnc 

Carrots  Sw«*?  Cn.'^i, 

P()tato»-s  ,S  ,u.i;  !>,*!&. 

Wool  lliv.^lSif 

Apples  Horses. 

Chickens  Sheep/lambs. 

Fish  Turkeys. 


This  IS  issut'd  pursuant  to  authority 

liri^-v:,.',-;!  hv  the  Secrt't-.TV  of 
A^^T]■  ;:i',.re 

Aulhoritv:  Sec.  1324(c)(2),  P.L  99-198,  99 
.Stat.  1535,  7  U.S.C  1631(cM2):  7  CFR 
«§  2.17(e)(3),  2.56(a)(3).  51  FR  22795. 

Dated  lune  29, 1993. 
Calvin  W  Watkias, 
A  :,    c  A  iministmtor.  Packers  and 
S;  •  » I  r  :.s  Administration. 
•  K  Dm    ^1-1  sW 3  F']t^  7-6-93;  8:45  am] 
bii.^in:;  code  m'o->c>.j= 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  tf:e 
Office  of  Mansgeme;^'  and  Budqet 

DOC  Jids  suomittea  to  me  Oihce  of 
.Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Short  Supply  Regulations — 
Petroleum  Products. 

Agency  Form  Nil tvh'f  N'nnp  but 
requirements  are  foun<i  at  Section  777.6 
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of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0026. 

Burden:  3  hours. 

Number  of  Respondents:  5. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  This  information 
collection  requires  the  submission  of 
documents  in  support  of  an  export 
license  application  for  petroleum 
products  derived  from  a  naval 
petroleum  reserve. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  CH)}igation:  Required  to 
obtain  or  retain  a  benefit 

OKfB  Desk  Officer.  Gary  Waxnjan, 
(202) 482-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  OfBcer.  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327, 14th  and  Constittition  Avenue, 
N.W.,  Washington.  D.C  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington.  D.C  20503. 

Dated:  June  28,  1993 

EdwarM!  Mi,  h.-i^ 

Depamneni  f-nrms  aearance  Officer,  Office 
ofManagente.nl  and  Organization. 
[FR  Etoc  93-16018  Filed  7-6-93;  8:45  anij 
BtUJNO  CODE  IStO-CW-f 


F  c '  '■'  ■  Q n-  T r 3,'j e  2 .J  ne  s  l> oard 
(OrdPF  No    f  16J 

F  ,.f •:'  =  ::;'•  •■■'■-ade  Zone  59;  Lincoln,  NE, 

Appticai.o"  'or  Ei mansion 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Expansion  of  Foreign-Trade  Zone  59, 
Lincoln,  NE 

Whereas,  an  application  from  the 
Lincoln  Foreign-Trade  Zone,  Inc., 
grantee  of  Foreign-Trade  Zone  No.  59, 
for  authority  to  expand  its  general- 
purpose  zone  in  Lincoln,  Nebraska, 
adjacent  to  the  Omaha  Customs  port  of 
entry,  was  filed  by  the  Foreign-Trade 
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Zor.fs  iFTZ)  Board  en  June  2.  1992 
(Drnket  16-92   5'  FR  24775.  6/11/92); 

Wnnreos.  r.-Ay.:s  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
tne  Board's  regulations;  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
reg\jla'ions  are  satisfied,  and  that 
approvd!  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders 

The  grantee  ii  authorized  to  expand 
Its  zone  as  rt»q  .i  st^-  i  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  section  400.28. 

Signed  at  Washington.  DC.  this  25th  day  of 

lune'^  1993 

}or>eph  K.  Spetruii. 

Act:n!;  Asasiant  Secretary  of  Commerce  for 
Import  Admuiistrvtion.  Chairman,  Committee 
of  Alternates.  Forei^n-Tmde  Zones  Board. 
IFR  Doc,  93-1&014  Filed  7-6-93;  8:45  ami 
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[Docket  A.(32b1)-3-93] 

Foreign-Trade  Zone  54 — Clinton 
County,  NY.  Request  tor  Export 
Manufacturing  Authority;  (Bicycles) 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  (FTZ)  Board 
pursuant  to  §400  32fbj(l)  of  the  Board's 
regulations  for  approval  of  zone  export 
manufacturing  authority  within  FTZ  54 
by  the  Clinton  County  Area  Economic 
Development  Corporation,  grantee  of 
FTZ  54  It  was  formally  filed  on  June  24, 
19C13 

The  proposed  operation  involves  the 
assembly  for  export  of  bicycles  (HTS 
8712  00.'l5  and  87T2  00.25— duty  rate 
11%  and  5.5%)by  the  U.S.  Bicycle 
Corporation,  a  subsidiary  of  Nevada 
Cycle  and  Sports,  Ltd.,  of  Canada. 
Foreign -sourced  components  include 
frames,  wheels,  hubs,  brakes,  saddles, 
peddles,  grips,  cranks,  gears,  and 
derailleurs  {duty  rate:  4.9-10%). 

Zone  procedures  would  exempt  U.S. 
Eicycie  from  payment  of  Customs  duties 
on  foreign  components  used  in  the 
exported  finished  products.  The  request 
indicates  that  zone  procedures  will  help 
promote  the  proposed  export  activity. 

Pubiir  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Exe'utive  Secretary  at  the  address 
below  The  closing  period  for  their 
receipt  li  September  7.  1993. 

A  copy  of  tiie  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
Kca'/f  Of.l^tt  of  the  Executive 


Secretary,  Foreign-Trade  Zones  Board . 
U.S.  Department  of  Commerce,  14th  & 
Pennsylvania  Avenue  NW.,  room  3716, 
Washington.  DC  20230. 

Dated.  June  28,  1993. 
fohn ).  Da  Ponte.  |r.. 
Exeojtive  Secretary. 

[FR  Doc.  93-16012  Filed  7-6-93:  8:45  am] 
BiUJNO  COOE  361(M>S-P 

;Oraef  No  S45] 

Foreign-TraJe  Zone  23;  Erie  County, 

NY;  Application  for  Expansion 

Pursuant  to  Us  autnoray  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  US.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Expansion  of  Foreign-Trade  Zone  23 
Erie  County,  NY 

Whereas,  an  application  from  the 
County  of  Erie,  New  York,  grantee  of 
Foreign-Trade  Zone  No.  23,  for 
authority  to  expand  its  general-purpose 
zone  in  Erie  County,  New  York,  within 
the  Buffalo  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  June  8, 1992  (Docket  17-92,  57 
FR  28482,  6/25/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  section  400.28. 

Signed  at  Washington,  DC,  this  25th  day  of 
June,  1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
IFR  Doc.  93-16013  Filed  7-6-93;  8:45  am] 

BILUNG  COOE  3S10-OS-P 

(Order  No.  649] 

Newport  News  Shipbuilding  &  Dry 
Dock  Co  (Shipbuilding).  Newport 
News,  VA,  Grant  of  Authority  for 
Sub^one  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  US.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 


Grant  of  Authority  for  Subyonc  Status, 
Newport  News  Shipbuilding  &  Dn. 
Dock  Company  (Shipliuiidin^i, 
Newport  News,  V'.\ 

Whf-T'-'is,  by  an  Act  of  Congre.ss 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Wh'Tt'Os.  the  Board's  regulations  (15 
CFR  part  40(!)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whrrfas.  an  application  from  the 
Virginia  Port  Authority,  grantee  of 
Foreign-Trade  Zone  20,  for  authority  to 
establish  a  spefiial-purpose  subzone  for 
the  Newport  News  Slupbuilding  &  Dry 
Dock  Company  shipyard,  in  Newport 
News,  Virginia,  was  filed  by  the  Board 
on  July  8,  1992,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  23-92,  57 
FR  32000,  8-20-92);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  were  given  subject  to  the 
standard  shipyard  restriction  on  foreign 
steel  mill  products; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  20B)  at  the  Newport 
News  Shipbuilding  &  Dry  Dock 
Company  shipyard,  in  Newport  News, 
Virginia,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  following 
special  conditions: 

1.  Anv  foreign  steel  mill  products  admitted 
to  the  subzone.  including  plate,  angles, 
shapes,  channels,  rolled  steel  stock,  bars, 
pipes  and  tubes,  not  incorporated  into 
merchandise  otherwise  classified,  and  which 
is  used  in  manufacturing,  shall  be  subject  to 
Customs  duties  m  accordance  with 
applicable  law,  if  the  same  item  is  then  being 
produced  by  a  domestic  steel  mill:  and, 

2.  In  addition  to  the  annual  report. 
Newport  News  Shipbuilding  shall  advise  the 
Board's  Ext-rutive  Secretary  (§400,28(a)(3)) 
as  to  significant  new  contracts  with 
appropriate  information  concerning  foreign 
purchases  otherwise  dutiable,  so  that  the 
Board  may  consider  whether  any  foreign 
dutiable  items  arp  l)eing  imported  for 
manufacturing  in  tho  subzone  primarily 
because  of  subzone  status  and  whether  the 
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Board  should  consider  requiring  Customs 
duties  to  be  paid  on  such  items- 

Signed  at  Washington,  DC  this  25th  djv  of 
lune.  1993, 

Joseph  A.  .Spetrini, 

Acting  Asfistant  Secretary  of  Commerce  for 
Import  Administralion  Chairman.  Committff 
ofAlternatffS  Foreign-Trode  Zones  Board 
IFR  r>>c   9,3-16015  Fiird  7~(y-m:  ft  4S  am| 
BILUNG  COPE  3510-O8-P 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  rindif>g.  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Inlemational  Trade 

A  d  m !  n  1 'Jt  ra  1 1  on /Im  port  Administration, 

Department  of  Commerce. 
ACTION:  Notice  of  Opportunifv  fn 
Request  Administrative  Revievv  of 
Antidumping  or  Cx)unter\-aiitn^:  IJiiiv 
Order,  Finding,  or  Suspendetl 
Invpstit^ation, 


BACKGROUND:  Eadi  year  during  the 
anniversarv-  month  of  the  pubUcation  of 
an  antidumping  or  countervailing  duty 


orci'T   finii::!t:,  :-r  <;i;'=; ■••nsion  of 
investigation,  an  interwsted  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  vrith  section  353.22  or 
355.22  of  the  Commerce  Regulations, 
that  the  Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
revfw  (  f  that  antidumping  or 
coi.;.w  rv  liiling  duty  order,  finding,  or 
SU"-;""!  If  j  investigation. 

OPPORTVH-.ry  TO  PEQUE'^-'  *  Rf  VIEW:  Not 

....'•"  ir..:"  j  ,H  ■■  ^  vr:  ,^  :;.t.,r-ited 
;  ar  es  may  request  administrative 
rwview  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  July  for  the 
following  periods: 


Antidumping  Duty  Proc«ed»ngs 

Armaaa,  Solid  Urea  (A-831-801)   

Azertanan  SoiKJ  Urea  (A-e32-80l)  

Belarus-Baltic:  Solid  Urea  (A-e22-801)  

Brazil:  Industrial  Nfitrocellutose  (A~a5 1-804) 

Brazil;  Silicon  Metal  (A-351-806)  

Estooia-Battrc:  So<KJ  Urea  (A-447-eot)  _ 

Georgia:  SoM  Urea  (A-833-801)  ^ 

Germany:  Indcistriai  Nitroceflutose  {A-428-803)  ....~!1"."!Z  

GemTany:  Solid  Urea  (A-428-605)  _ ~.SZZZ11Z".".Z!..". 

Iran:  Certain  In-Shell  PistacMos  (A-507-502)  1ZZZZZZZ1ZZZ.'....'.Z..".'."! 

Japan:  Industnai  NitrocaJlulose  {A-588-S12)  .1"ZZ.1Z1........ 

Japan:  Malleabie  Cast-iron  Pipe  Fittings  lA-588-605)  '"""~" ."..Zl 

Japan:  High  Power  Microwave  Amplifiers  and  Components  Thereo!  tA-SB&^Ooir 
Japan:  Fabnc  Expanded  Neoprene  Laminate  (A-588-404) 

Japan:  Syntfwtic  Methiorme  (A-58&-041) 

KazaWistan:  SoiKl  Urea  (A-834-801)  ..ZIZZZZZ 

Kyrgyzstan:  SoM  Urea  (A-835-801)  „„ _. 

Latvia-Baltic:  Solid  Urea  (A-449-801) 

Lithuania:  Solid  Urea  (A-45 1-801)  !"!""'""'""' 

Moldova:  Solid  Urea  (A-e4l-801)  „ "~" Z. 

Romania:  Solid  Urea  (A-485-601) ZZZZZZZZZZ.ZZ.. 

Russia:  Sohd  Urea  (A-e2 1-801) 

Tafildstan:  Solid  Urea  (A--842-801)  _ _. 

Thailand:  Camon  Steel  Butt-Weid  Pipe  Fittings  (^-si9^07^ZZZZZ'ZZ.ZZ.ZZZZ'ZZ 
The  Peoples  Republic  of  Chtna.  Cartjon  Steei  Butt  Weld  Pipe  Fittings "(A^fcv^U)" 

The  People's  Republk:  of  CJiina  Industrial  NrtroceBiiose  iA-570~802)  

The  Reput>iK:  of  Korea:  Industrial  f*trocelluiose  (A-580-806)  ZZZZ.ZZZ.ZZ. 

The  United  Kingdom:  Industnai  NitroceDuiose  (A-412-803)  ."..      

Turkmenistan:  SoiKJ  Urea  (A-.843-8C1)  —•--.— ™.... 

Ulcraine:  Solid  Urea  (A-823^C1) „.._ ..ZZZZZZZZZZZZZZZ  ZZ. 

Urt)et«stan:  Solid  Ursa  (A-844~80l)    „ !."Z!.""."!1""""!".""!™.'."."!"1' ."'"' 

CountervaJting  Duty  Proceedings:  

Canada:  Certain  Softwood  Lumbar  PTxJucts  fC-122-816) „„ 

European  Economic  Commur.it/:  Sugar  'C-408-<:'4ei    !"!".~."!""!!""!!™."". 

Un.jguay:  Leather  Weanno  Ap-parel  iC- 355-001) 'ZZZZZ'ZZZ^ZZZ 


Period 


07/D1/92-06/3(y93 
07/01/92-06A»«3 
07/01/92-O6/3<V93 
07/01/92-06/30/93 
07«)1/92-06/3(y93 
07/01 /92-06/3(y93 
07/01 /92-06«V93 
07/01/92-0&'a(y93 
07/01/92-06/30/93 
07/01/92-06/30/93 
07/01/92-06/30/93 
07/01/92-06/30/93 
07/01/92-06/30/93 
07/01/92-06/30/93 
07/01/92-06i«y93 
07/D1/92-O6«V93 
07/01/B2-06/3Q/93 
07/01/92-06/30^3 
07/01/92-06/3(y93 
07/01/92-06aQ«3 
07/01/92-06/30«3 
07/01/92-06/30/93 
07/01/92-06/3a«3 
12/26/91-06/30/93 
09/26/91-06/30/93 
07/01/92-06/30/93 
07/01/92-06/30*^ 
07/01/92-06/30-'93 
07/01/92-06O0-'93 
07/01/92-06/30/93 
07/01/92-06/30/93 

03/12/92-03/31/93 
01/01/92-12/31/92 
01/01/92-12/31/92 


In  acrnrdancp  with  §§  353  22{n)  and 
35,5. 22ta)  of  the  Commerre  regiilations, 
an  interested  party  mav  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 


resellers.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  country  of 
origin,  and  each  countr>'  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  reseller(s)  and  which  countries  of 
origin  for  each  reseller  the  request  is 
intended  to  rover. 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Admini.stration,  room  B-099.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  Thomas  Futtner. 
in  room  3069-A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  353.31  or  355.31  of  the 


:)Z']92 
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C,omrr.erc8  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Departrrent's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review"  for  requests 
received  by  July  31. 1993.  If  the 
I>partment  does  not  receive,  by  July  31, 
1993,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  C5sh  deposit  previously  ordered. 

This  notice  is  not  required  by  statute. 
but  1*  published  as  service  to  the 
international  trading  community. 

Dated:  ]une  30. 1993. 
Roland  L.  MacOonold. 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

[FR  Doc.  93-16007  Filed  7-&-93;  8:45  am] 
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[A-570-e22] 

Postponement  of  Final  Detemmat'jn 
of  Sales  at  Less  Than  Fa.'  Value 
Certain  Helical  Spnnq  Lock  Washers 
From  the  People's  RepubiiC  of  Cruna 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
D^'partTTiPnt  cf  Commerce. 

EFF£CTTVE  DATE   July  7.  1993. 
FOR  FURTHER  SNFORWATION  CONTACT:  Bill 
Crow.  Office  of  Antidumping 
Investigations,  Import  Adm.inistration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone  (202) 
482-0116. 

POSTPONEMENT:  On  April  26.  1993  (58 
FR  26112,  April  30.  1993).  the 
Department  of  Commerce  (the 
Department)  issued  an  affirmative 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
certain  heliciil  spring  lock  washers  from 
thp  People's  Republic  of  China  (PRC). 
On  J   13  22. 1993.  Hangzhou  Spring 
Washer  Plant  (HSWP).  which  accounted 
for  a  significant  portion  of  exports  of  the 
subject  merchandise  from  the  PRC  to  the 
United  States,  requested  that  the 
Department  postpone  the  final 
determination  in  accordance  with 
§  353.20(b)  of  the  Department's 
regulations.  Respondent  made  this 


request  in  order  to  ensure  that  the 
Department  has  adequate  time  to  fully 
review  the  arguments  made  before  it  by 
all  interested  parties  in  regard  to  the 
application  of  surrogate  data  in 
calculating  the  dumping  margin  for  the 
purposes  of  the  final  determination.  We 
find  no  compelling  reasons  to  deny  this 
request. 

In  order  to  allow  the  Department 
sufficient  time  to  analyze  the  data  it  has 
gathered  in  the  investigation,  we  are 
postponing  the  final  determination  the 
full  extent  authorized  under  section 
735(a)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)).  The  final  determination 
will,  therefore,  be  issued  not  later  than 
September  13. 1993.  which  is  135  days 
after  the  date  of  publication  of  the 
preliminary  determination. 

On  May  10.  1993,  respondent 
requested  a  public  hearing  in  this 
investigation.  Because  of  the 
postponement  of  the  final 
determination,  the  current  hearing  date 
of  June  30,  1993  has  been  changed.  In 
accordance  with  19  CFR  353.38,  case 
briefs,  or  other  written  comments,  have 
been  submitted  to  the  Assistant 
Secretary  for  Import  Administration  on 
June  21, 1993.  With  the  new  tentative 
date  for  the  public  hearing,  and 
considering  the  number  and  complexity 
of  issues  in  this  investigation,  the 
Department  is  hereby  extending  the  date 
for  rebuttal  briefs  to  no  later  than  July 
9. 1993.  Ten  copies  of  the  rebuttal  briefs 
should  be  submitted.  In  addition,  a 
public  version  and  five  copies  should  be 
submitted  by  the  appropriate  date  if  the 
submission  contains  business 
proprietary  information.  Tentatively,  the 
hearing  will  be  held  at  9:30  a.m.  on  July 
16,  1993,  at  the  U.S.  Department  of 
Commerce,  room  3708. 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated;  June  25, 1993. 
Joseph  A.  Spelrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  93-16016  Filed  7-6-93;  8:45  am] 
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[0-549-8021 

Ball  Bearings  and  Parts  Thereof  From 
Thailand;  Final  ResLl'.=;  of 
Co'jntervEiling  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  March  25,  1993,  the 
LVpaitinent  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  ball  bearings  and  parts  thereof  from 
Thailand  (58  FR  15174).  We  have  now 
completed  that  review  and  determine 
the  total  bounty  or  grant  during  the      * 
period  January  1,  1991  through 
December  31,  1991  to  be  7.07  percent  ad 
valonm  for  all  producers  and  exporters 
EFFECTIVE  DATE:  fulv  7.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Givens  or  Kelly  Parkhill,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  23,  1993,  the  Department  of 
Commerce  (tlie  Department)  published 
in  the  Federal  Rogistcr  (58  FR  15174) 
the  preliminaiy  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  ball 
bearings  and  parts  thereof  from 
Thailand  (54  FR  19130;  May  3,  1989). 
The  Department  has  now  completed 
that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  1930,  as  amended  (the  Act). 

Since  the  publication  of  the 
preliminary  results  of  review  (58  FR 
15174,  March  25, 1993),  the  following 
events  have  occurred.  On  April  26, 
1993,  petitioner  filed  a  case  brief.  On 
May  3,  1993,  respondents  filed  their 
rebuttal  brief.  Pursuant  to  19  CFR 
355.31(a),  the  Department  returned  both 
petitioner's  and  respondents'  briefs  on 
May  10. 1993,  because  they  contained 
untimely  new  factual  information.  See 
19  CFR  355.31(a)(3)  and  355.3(a).  Both 
parties  were  given  24  hours  in  which  to 
resubmit  their  briefs  with  the  new 
information  stricken.  On  May  11,  1993, 
both  parties  submitted  revised  versions 
of  their  briefs.  The  comments  addressed 
in  this  notice  come  from  the  May  11. 
1993  briefs. 

In  accordance  with  the  Department's 
regulations  (19  CFR  355.31(a)(l)(ii)). 


UMI 


unsolicited  submissions  of  new  fartual 
information  for  the  Departments 
consideration  in  the  final  results  of  an 
administrative  review  shall  be 
submitted  not  later  than  the  earlier  of 
the  date  of  pubiic^tion  of  notice  of 
preliminary  results  of  review  or  180 
davs  after  the  date  of  publication  of 
notice  of  initiation  of  the  review.  While 
information  from  the  investigation,  prior 
reviews,  or  corollar\-  proceedings 
existed  prior  to  the  applicable  time 
limits,  the  Department  deems  such 
information  as  "new  factual 
information"  if  it  is  untimely  submitted 
fr  -  the  purposes  of  the  instant  review. 
Ea'.h  administrative  review  is  a 
separate,  judicially  reviewable  action; 
data  or  statements  cf  fact  on  the  records 
of  the  investigation  or  other  reviews, 
used  to  support  allegations  in  the 
instant  review,  must  be  placed  before 
the  Department  in  a  timely  manner  in 
order  for  them  to  be  properly  considered 
by  the  Department  and  commented 
upon  by  other  interested  parties 

The  department,  therefore,  has  not 
considered  the  rejected  briefs  in  the 
final  results  cf  the  above  referenced 
review.  See  19  CFR  S.";."!. 31(a)(3).  Copies 
of  the  rejected  briefs  were  placed  on  the 
record  solely  for  purposes  of  judicial 
review  as  to  whether  the  Department 
properly  rejected  them. 

Scope  of  Review 

Imports  covered  by  this  review  are 
ball  bearings  and  parts  thereof.  Such 
merchandise  is  described  in  detail  in 

Appendix  A  to  this  notice  The 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  listed  m  Appendix  A  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
n;mains  dispositive. 

The  review  covers  the  period  January 
1,  1991  through  December  31,  1991,  two 
related  producers/exporters,  NMB  Thai 
Ltd.  (NMB)  and  Pelmec  Thai  Ltd. 
(Pelmec),  and  nine  programs: 
investment  Promotion  Act  (IPA) 
sections  31,  28  and  36(1);  Tax 
Certificates  for  Exporters:  Export 
Packing  Credits;  Eletlricity  Discounts 
for  Exporters:  Rediscount  of  Industrial 
Bills:  Export  Processing  Zones:  IPA 
Sections  33  and  36(4).  Reduced 
Business  Taxes  for  Producers  cf 
Intermediate  Goods  for  Export 
Industries;  and  International  Trade 
Promotion  Fund. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner  and 
rebuttal  comments  from  the 
respondents. 
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Coni.'vent  3 

Petitioner  argues  that  the  Department 
should  not  adjust  the  benefit  calculation 
for  the  parent  company  mark-up. 
Petitioner  asserts  that  it  is  incorrect  to 
assume  that  the  marked-up  price  is 
equal  to  the  entered  value,  and  states 
that  the  issue  has  not  been  fully 
investigated  or  verified.  In  the  1990 
administrative  review,  the  Department 
determined  that,  of  the  two  invoices  for 
each  sale,  the  invoice  reflecting  the 
marked-up  price  was  the  import  value 
used  by  U.S.  Customs.  The  marked-up 
invoice,  however,  states  a  CIF  price 
which  is  not  used  to  establish  the 
entered  value  for  ordinary  duty 
purposes.  Thus,  petitioner  alleges  that, 
in  the  1990  review,  the  Department  did 
not  verify  the  actual  entered  values  used 
by  Customs  as  the  basis  for  its 
calculations.  Accordingly,  petitioner 
argues  that,  until  NMB  and  Pelmec 
submit  actual  entered  values,  the 
Department  should  not  adjust  the 
benefit  calculation  for  the  parent 
company  mark-up. 

Petitioner  further  suggests  that  the 
adjustment  methodology  is  particularly 
susceptible  to  manipulation  by 
respondents.  Petitioner  contends  that 
because  related  parties  handle  every 
transaction.  Minebea  Japan  (the  parent 
company)  can  readily  invoice  NMB 
Corp.  US. A.  (a  subsidiary)  at  a  high 
transfer  price,  and  the  U.S.  subsidiary 
could  then  resell  the  merchandise  at  a 
lower  price. 

Respondents  reply  that  the 
Department  completed  an  extensive 
verification  in  the  last  review  that 
supports  the  mark-up  adjustment 
methodology.  The  respondents  cite 
Customs  law  and  the  final  results  in  the 
1990  review  to  reject  petitioner's 
suggestions  that  invoices  could  be 
manipulated.  Respondents  conclude 
that,  since  the  Department  has  all  the 
correct  information  needed  to  adjust  for 
the  mark-up.  there  should  be  no  change 
in  this  methodology  or  the  duty  rate 
calculated  on  this  basis  in  the 
preliminary  results. 

DOC  Position 

We  disagree  with  the  petitioner.  The 
mark-up  methodology  in  question  was 
fully  investigated  and  verified  in  the 
final  results  of  the  1990  review,  Ball 
Bearings  and  Parts  Thereof  From 
Thailand;  Final  Results  of 
Counter\ ailing  Duty  .Administrative 
Review.  ,57  FR  26646,  26647  (June  15, 
1992).  In  those  final  results,  the 
Department  determined: 

inhere  are  two  export  prices  for  the  same 
sale:  the  one  on  which  subsidies  are  applied 
for  and  r<>crived  bv  NMB  and  Pelmec,  and 


the  one  which  includes  Minebea  Japan's 
mark-up  and  which  is  the  value  listed  on  the 
NMB  or  Pelmec  invoice  accompanying  the 
merchandise  to  the  United  States.  At 
verification.  NMB  and  Pelmec  demonstrated 
that  their  accounting  systems  are  set  up  to 
track  the  mark-up  for  each  individual 
shipment  of  l)earings  via  back-to-back 
invoices  that  are  identical  except  for  price. 
When  NMB  and  Pelmec  have  a  shipment 
ready  for  export,  they  will  electronically 
transmit  a  copy  of  the  invoice  to  Minebea 
Japan,  who  then  adds  the  mark-up  amount 
and  transmits  the  invoice  back  to  Thailand. 
This  markod-up  invoice  is  then  cut  in 
Thailand  and  packed  with  the  shipment  for 
export  from  Thailand.  Even  though  Minebea 
Japan  determines  the  mark-up,  the 
merchandise  is  shipped  from  Thailand  to  the 
United  States  accompanied  by  the  marked-up 
invoice. 

Because  there  is  an  exact  one-to-one 
correlation  between  the  invoice  which 
reflects  the  price  on  which  the  subsidies  are 
received  and  the  invoice  which  reflects  the 
marked-up  price  that  accompanies  each 
shipment,  and  because  the  merchandise  is 
shipped  directly  from  Thailand  to  the  United 
States  and  is  not  transshipped,  combined 
with  other  merchandise,  or  repackaged  with 
other  merchandise,  the  Department  has 
determined  that  it  is  possible  to  make  an 
adjustment  to  the  sul>sidy  rate  so  that  the 
amount  of  countervailing  duty  collected  will 
reflect  the  amount  of  subsidies  liestowed. 

Accordingly,  we  have  divided  the  FOB 
value  of  the  exports  of  the  subject 
merchandise  before  the  inter-company 
transaction  (before  mark-up)  by  the  value  of 
the  same  merchandise  as  it  entered  the 
United  States  (after  mark-up).  This  results  in 
a  ratio  which  reflects  the  difference  in  the 
export  and  import  values.  We  then 
multiplied  this  ratio  by  the  subsidy  rate  to 
obtain  an  adjusted  rate  *  *  •  *. 

Thus,  contrary  to  petitioner's 
contention,  the  Department  did  fully 
investigate  and  verify  the 
appropriateness  of  respondents' 
proposed  mark-up  methodology  in  the 
prior  review. 

Furthermore,  while  petitioner 
suggests  that  the  Department  should 
have  solicited  specific  entry  invoice 
data  for  the  purposes  of  this  review,  that 
suggestion  was  made  for  the  first  time 
in  petitioner's  pre-hearing  brief,  long 
after  the  Department  solicited  and 
analyzed  aggregate  sales  and  mark-up 
data  from  the  respondents.  Thus,  it  was 
too  late  in  this  review  for  the 
Department  to  take  into  account 
petitioner's  concerns.  Moreover,  at  no 
time  has  petitioner  furnished  any 
evidence  upon  which  the  Department 
could  rely  that  would  substantiate  its 
allegation  that  respondents  are 
manipulating  their  invoice  values. 

Petitioner's  contention  with  respect  to 
Customs'  handling  of  the  subject 
transactions  is  also  unsubstantiated  and 
in  error.  Regardless  of  the  stated  terms 
on  the  relevant  Customs  invoices  (e.g.. 
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CIF).  the  Depar^'^r.ent  mslrurts  Cu.stoTis 
to  colled  the  relevant  subsidy  rate  based 
upon  the  TOB  v^hie.  Customs  normally 
deducts  non-dutr.blo  cl;?rges  (e.g., 
in>ur''ict>.  freight,  and  broker  fees)  from 
the  stated  QF  price  to  arrive  at  the 
relevant  FOB  pnre.  See  Mtimo  from 
Sarah  Givens,  Irr.port  Compliance 
Spet.ia.ist.  to  tnd  File,  June  2, 1993 
which  is  0"  r.ie  m  the  Central  Records 
Unit  (Room  B-0Q9  of  tlieMain 
Comm^rre  Building). 

Ccmrvt^nt  2 

Pet  ;•.  ;ner  r  t  •••  nds  that  not  all  sales 
of  the  sut,:jrx.t  mi'.'iJiandise  are  marked- 
up  by  the  pa.Tinl  con^.pany,  and  that 
some  of  this  merriiaridi.se  is  sold 
directly  to  foreign  .subsidia.-ies.  They 
conclude  that  the  Dfpartment's 
methodology  is  improperly  applied  to 
those  sales  which  do  not  receive  a  mark- 
up through  the  parent  company. 

Respondents  state  that  Commerce  has 
appropriately  taken  a  weighted  average 
of  direct  and  indirect  sales  to  the  U.S. 
in  calculating  the  duty  for  a:i 
transactions, 

DOC  Position 

The  Department's  calculation  is  based 
on  a  ratio  between  the  value  of  subject 
merchandise  exported  from  Thailand  to 
the  U.S.  and  the  total  entry  value  of  liie 
merchandise  entering  the  US.  This  to'al 
entry  value  includes  both  marked-up 
and  direct  sales.  No  mark-up  for  direti 
sales  is  added  into  the  calculation. 
Therefore,  the  ratio  correctly  renects  the 
difference  between  the  value  of  the 
merch.Tndise  exported  from  Thailand  to 
the  U.S.  and  the  value  of  the 
merchandise  (both  direct  and  indirect 
sales)  entering  the  US  By  adjusting  the 
duty  rate  based  on  this  ratio,  the 
Department  ensiires  that  the  total 
subsidy  IS  captured,  and  there  will  be 
no  under-  or  over-collection  of  duties. 

Final  Results  of  Review 

As  8  result  of  our  review,  we 
determine  the  tuta!  bounty  or  grant  to  be 
7,07  pr^rrent  ad  valorem  for  the  period 
January  1.  I'^Ql  through  December  31. 

\m\ 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  asse.ss 
countervaihng  duties  of  7.07  percent  of 
t.he  FOB  :nvoi -e  pri-e  on  all  shipments 
from  Thailand  of  the  subject 
merchandise  exported  on  or  after 
January  1,  19<^1  ^nd  on  or  before 
December  31,  \m\ 

Becaus'j  the  "B"  rn'e  tax  certificate 
progrflm  of  the  Tax  and  Duty  Act  was 
tHrin;:Mt.id  as  of  January  1.  1992,  the 
du'y  deposit  rate  will  be  reduced  to 
7  i  2  As  provided  by  section  751(aKl)  of 
the  Act.  the  Department  will  instruct  the 


Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  7.02  percent  cf  the  FXDB 
invoice  price  on  shipments  of  the 
subject  merchandise  from  Thailand 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  data  of 
publication  of  this  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  June  29. 1993. 

Barbara  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  A 

Scope  of  The  Heview 

The  productj  covered  by  this  review,  ball 
bearings,  mounted  or  unmounted,  and  parts 
thereof,  constitute  the  following  as  outiinod 
below. 

Ball  Bearings.  Mounted  or  Unmounted,  and 
Parts  Thereof 

These  products  include  all  antifriction 
bearings  which  employ  balls  as  the  rolling 
element.  During  the  review  pf-nod,  imports 
of  these  products  were  classifiable  under  the 
tollowing  categories:  antifriction  balls;  ball 
bearings  with  integral  shafts;  ball  becirings 
(including  radial  ball  bearings]  and  parts 
thereof;  ball  bearing  type  pillow  blocks  and 
parts  thereof;  ball  bearing  type  flange,  take- 
up,  cartridge,  and  hanger  units,  and  parts 
thereof;  and  other  bearings  (except  tapered 
roller  bearings)  and  parts  thereof  Whoel  hub 
units  which  employ  bells  a*  the  ro!  ling 
element  are  subject  to  the  review  Finished 
but  unground  or  semiground  balls  are  not 
Included  in  the  scope  of  this  review  Imports 
of  these  products  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  item  numbers  R482  10  10. 
84B2.10,SO.  8482.80.00.  8482.91.00. 
8482,99.10.  8482.99.70.  8483.20.40. 
8483.20,80.  84&3.30.40.  8483.30.S0. 
8483.90.20,  8483.90.30,  8483.90.70. 
8708.50.50.  8708.60.50,  8708.99.5a 

This  review  covers  all  of  the  subject 
bearings  and  parts  thereof  outlined  above 
with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.],  all  such 
parts  are  included  in  the  scopw  of  this  review 
For  unfinished  parts  (inner  race,  outer  race, 
rollers,  balls,  etc.).  such  parts  are  included  if 
(1)  they  have  been  heat  treated,  or  (2)  heat 
treatment  is  not  required  to  be  performed  on 
the  part.  Thus,  the  only  unfinished  parts  that 
are  not  covered  by  this  review  are  those 
where  the  part  will  be  subject  to  heat 
treatment  after  importation. 

IFR  Doc  93-16010  Filed  7-6-93;  8:45  am] 
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Amendment  to  Coiirtsrvailing  Duty 
Order:  Ferrosilicon  From  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  cf  Commerce. 
EFFECTIVE  DATE:  I'.'.v  7.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  M.  Heim,  Office  of 
Countervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington.  DC  20230;  telephone 
(202) 482-3798. 

Countervailing  Duty  Order 

On  May  10,  1993,  the  Department  of 
Commerce  [the  Department)  published  a 
final  affirmative  cnuntervailing  duty 
determination  and  a  partial 
countervailing  duty  order  on 
ferrosilicon  from  Venezuela  (58  FR 
27539,  Mav  10,  1993)  This  partial 
countervailing  duty  order  covered  the 
dutiable  items  within  the  scope  of  this 
investigation,  i  p  .  Harmonized  Tariff 
Schedule  (HTS)  items  7202.21  7500  and 
7202,21,9000  For  the  rt^asons 
articulated  in  our  final  determination, 
the  International  Trade  Commission 
(ITC)  was  required  to  determine 
whether  imports  of  the  non-dutiable 
merchandise  within  the  scope  of  this 
investigation  from  Venezuela  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

On  June  16,  1993,  in  accordance  with 
section  705(d)  of  the  Act,  the  ITC 
notified  the  Department  of  its  final 
determination  that  imports  of 
ferrosilicon  are  materially  injuring  a 
US,  industr}-.  Therefore,  in  accordance 
with  section  706  of  the  Act,  we  are 
amending  our  partial  c  ouiitervailing 
duty  order  to  include  ferrosilicon 
classified  under  the  HTS  categories 
7202.21,1000,  7202,21,5000. 
7202,29  0010,  and  7202,29  0050. 

The  counte'-vailing  duties  listed 
below  will  be  assessed,  upon  further 
advice  provided  by  the  Department  in 
accordance  with  section  706(a)  of  the 
Act,  on  all  unliquidated  entries  of 
ferrosilicon  from  V'enezuela  classifiable 
under  HTS  subheadi.ngs  7202.21.1000, 
7202,21.5000,  7202.29,0010,  and 
7202  29.0050,  which  were  entered,  or 
withdrawn  from  war*  house,  for 
consumption,  on  or  after  August  25, 
1992,  the  date  on  which  the  Department 
published  its  preliminary  countervailing 
duty  determination  in  the  Federal 
Register,  and  before  Decemln-r  24,  1992, 
the  date  on  which  we  in.structed  the 
U,S  Customs  Service  to  discontinue  the 
suspension  of  liquidation,  and  all 
entries  and  withdrawals  made  on  or 


after  the  date  of  publication  of  this  order 
in  the  Federal  Register.  Entries  of 
ferrosilicon,  classified  under  the  four 
HTS  categories  listed  above,  made  on  or 
after  Det  ember  24,  1992,  and  prior  to 
She  date  of  pubHrration  of  this  order  in 
the  Federal  Register  are  not  liable  for 
the  assessment  of  countervailing  duties 
since  we  cannot  suspend  liquidation  of 
the  subject  merchandise,  begun  on 
August  25,  1992.  for  more  than  120  days 
Without  the  issuance  of  a  final 
affirmative  ITC  injury  determination. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  of  this  merchandise,  a  cash 
deposit  for  entries  of  ferrosilicon  from 
Venezuela  as  follows: 
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Company 

Ad  valorem 
rate  (per- 
cent) 

FESILVEN  

22  08 

CcMjntr^-wtde  rate 

22.08 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  ferrosilicon  from  Venezuela  pursuant 
to  section  706  of  the  Act  {19  U.S.C, 
section  1671e).  Interested  parties  may 
contact  the  Centra!  Records  Unit,  room 
B-()fi9,  Import  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  N\V., 
Wa<-,hington,  EX:  20230,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 

Scope  of  Investigation 

Tlie  product  covered  by  this"* 
iiivpstigation  is  ferrosilicon,  a  ferroalloy 
^iHneraliy  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment,  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 


(  ommoniy  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  investigation.  Calcium  silicon  is  an 
alloy  containing,  by  weight,  not  more 
than  five  percent  iron.  60  to  65  percent 
silicon  and  28  to  32  percent  calcium. 
Ferrocalcium  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium. 

Ferrosilicon  is  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000. 
7202.21.5000,  7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act  (19  use.  section  1677(9))  and  19 
CFR  355. 2(i),  may  request,  in 
accordance  with  19  CFR  355.22.  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  procedures,  contact  Barbara 
Tillman  at  (202)  482-2786.  Office  of 
Countervailing  Compliance.  This  notice 
is  published  in  accordance  with  section 
706  of  the  Act  (19  U.S.C.  1671e)  and  19 
CFR  355.21. 
Barbara  R.  SlaJTord, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-16008  Filed  7-6-93;  8:45  amj 
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Lamb  Meat  From  New  Zealand 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration/ 

Etepartment  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 


SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on  lamb 
meat  from  New  Zealand  for  the  p>eriod 
April  1. 1991  through  March  31. 1992. 
We  preliminarily  determine  the  total 
subsidy  to  be  0.11  percent  ad  valorem 
for  all  firms  for  the  review  period.  In 
accordance  with  19  CFR  355.7.  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATF- Tnlv  7   1993. 

FOfl  FURTHER   NTC  RWAT  ON  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill.  Office 
of  Countervailing  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11. 1992.  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (57  PR  41725)  for  the 
countervailing  duty  order  on  lamb  meat 
from  New  Zealand  (50  PR  37708; 
September  17.  1985).  On  September  30. 
1992.  we  received  a  request  for  review 
from  the  New  Zealand  Meat  Producers 
Board.  On  October  22. 1992  (57  FR 
48201).  we  initiated  the  review, 
covering  the  period  April  1, 1991 
through  March  31. 1992.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  final  results  of  the  last 
administrative  review  of  this  order  were 
published  in  the  Federal  Register  on 
August  20.  1992  (57  FR  37772). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  lamb  meat,  other  than 
prepared,  preserved  or  processed,  from 
New  Zealand.  This  merchandise  is 
currently  classifiable  under  item 
numbers  0204.10.0000,  0204.22.2000, 
0204.23.2000.  0204.30.0000, 
0204.42.2000  and  0204.43.2000  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  April  1 , 
1991  through  March  31. 1992,  and  two 
programs. 

Analysis  of  Program 

(1)  Livestock  Incentive  Scheme 

The  Livestock  Incentive  Scheme  (US) 
was  introduced  in  1976  in  order  to 
encourage  farmers  to  increase 
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permanently  their  number  of  livestock. 
Under  the  scheme,  a  farmer  engaged  in 
a  stock  increase  program,  for  a 
minimum  of  one  and  a  maximum  r^f 
three  years,  could  opt  for  a  minimum  of 
one  of  two  incentives:  (li  An  interest- 
free  suspensory  loan  of  NZSt2  for  each 
additional  stock  unit  earned,  or  (2)  a 
deduction  of  NZ524  from  taxable 
incom.e  for  each  additional  stork  unit 
rarried-  If  the  live.'itock  incr'ia.se  was 
met,  farmers  who  elected  to  take  cut 
loans  wrote  the  loans  off  as  taxfree 
grants  For  fanners  electing  the  tax 
option,  the  provisional  tax  deduction 
(  ould  tw  applied  toward  tax  liability  in 
any  of  the  three  years  af^er  completion 
of  the  development  program 
Applications  to  participate  iri  the  LIS 
program  were  arrepted  until  March  31. 
1982  No  new  loans  have  been  given 
under  this  prot^am  sinre  1983.  and  no 
tax  credits  have  been  authorized  since 
the  l^fll  84  government  fiscal  year.  The 
last  loan  was  fcrv;iven  in  1988  and  is 
treated  by  the  Department  as  a  grant. 
Dunni;  the  1991/92  government  fiscal 
year  (the  review  period),  there  were  no 
outsTind.ng  loans  that  had  not  been 
convert'^d  to  grin's  and  no  tax  credits 
rerua;r.'.i:J  to  h^**  '-'aimed  by  lamb 
prodiii  ers 

The  Depa.-^n.'jnt  has  previously  found 
th;s  prrsram  to  be  countervailable 
because  benefits  under  this  program  are 
available  only  to  farmers  with  livestock 
herds,  and.  as  such,  are  limited  to  a 
specific:  enterpnse  or  industry,  or  group 
of  enterprises  or  sndustnes  (See  Lamb 
Meat  From  New  Zealand;  Preliminary 
Results  of  Countervailini;  Duty  Review 
(57  FR  27435,  June  19.  1992). 

To  uiicuiatH  the  beneFit,  we  treated 
the  loan  amounts  forgiven  m  prior  years 
as  gran's  and  allocated  those  amounts 
over  r  -e  years,  tne  average  useful  life  of 
breed ;:;g  stock.  This  methodology  is 
described  in  355.49(g)  of  Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  f  :jr  Public  Comments  (51 
FR  23366.  23385;  May  31.  1989). 
Because  the  19«3  grant  under  this 
program  was  alio-iated  over  five  years. 
wf  find  that  a  benefit  was  conferred 
durin;^  the  review  period.  The  discount 
rate  chosen  was  the  average  interest  rate 
on  G. -rJrafts  during  the  year  in  which 
the  loans  were  forgiven.  The 
methodology  and  discount  rate  are  the 
same  used  in  previous  administrative 
reviews  (see  e.g.  Lamb  Meat  from  New 
Zealand;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  27243;  June  13. 1991). 
We  added  the  value  of  the  benefits  from 
the  grants  and  multiplied  the  result  by 
a  factor  determined  to  represent  the 
value  of  lamb  meat  as  a  percentage  of 
the  t.ot  iI  value  of  all  livestock 


production.  We  then  divided  that  result 
by  the  total  value  of  lamb  meat 
production  during  the  review  pen  -d 
On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  progra.m 
to  be  0.11  percent  ad  vnlorem  for  all 
firms. 

(2)  The  Export  \farket  Development 
Taxation  Incentive  (ESfDTI} 

Under  the  EMDTI.  established  in  the 
1979  Amendment  to  the  Income  Tax  Act 
of  1976,  exporters  may  receive  tax 
credits  for  a  certain  percentage  of  their 
export  market  development 
expenditure.  Qualifying  expenditures 
include  those  incurred  principally  for 
seeking  and  developing  new  markets, 
retaining  existing  markets  and  obtaining 
market  information.  An  exporter  who 
takes  advantage  of  this  tax  credit  may 
not  deduct  the  qualif>ing  expenditures 
as  ordinary  business  expenses  in 
calculating  taxable  income.  Because  the 
program  is  contingent  upon  exportation, 
the  Department  has  previously  found 
this  program  to  confer  a  countervailable 
grant  or  subsidy  (See  Lamb  Moat  From 
New  Zealand;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  27243;  June  13. 1991). 

Effective  with  the  government  fiscal 
year  beginning  April  1. 1990.  the 
Government  of  New  Zealand  eliminated 
the  Exp>ort  Market  Development 
Taxation  Incentive  (EMDTI)  tax  credit, 
and  all  formerly  eligible  expenditures 
are  subject  to  the  rules  for  ordinary 
business  expenses  in  calculating  taxable 
income.  Because  certain  corporate  fiscal 
years  do  not  correspond  with  the 
government  of  New  Zealand's  fiscal 
year,  some  residual  benefits  were  still 
possible.  However,  according  to  the 
questionnaire  response,  no  exporters  of 
the  subject  merchandise  claimed 
benefits  under  this  program  on  their  tax 
return  during  the  review  period. 

Accordingly,  for  purposes  of  cash 
deposits  of  estimated  countervailing 
duties,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  zero  for 
all  firms. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total 
subsidy  to  be  0.11  percent  ad  valorem 
for  all  firms  during  the  period  April  1. 
1991  through  March  31.  1992.  In 
accordance  with  19  CFR  355.7.  any  rate 
less  than  0.50  percent  is  de  minimis. 

Therefore,  as  provided  for  by  section 
751(a)(1)  of  the  Act.  the  Department 
intends  to  instruct  the  Customs  Service 
to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  New 
Zealand  exported  on  or  after  April  1, 


1991  and  on  or  before  March  31.  1992. 
The  Department  also  intends  to  instruct 
the  Customs  Service  not  to  rnllect  CTsh 
deposits  of  estimated  countervailing 
duties  on  any  shipments  of  the  subject 
merchandise  from  New  Zealand 
entered,  or  withdrawn  from  warehouse. 
for  consu;:;ption  en  or  after  the  date  of 
publication  of  the  final  results  of  this 
admiinistrative  review. 

Parties  to  the  pro<:eeding  may  request 
disclosure  of  the  c^ilculation 
nnethodolot:ies,  and  interested  parties 
mav  request  a  hearing,  not  later  than  10 
days  after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  en 
these  preliniinary  results  within  30  days 
of  the  date  of  publication  in  accordance 
with  19  CFR  355  38(c).  Rebuttal  briefs. 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief  in  accordance  with  19  CFR 
355.38(d).  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  Any  hearing,  if 
requested,  will  be  held  seven  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs  in  accordance  with  19 

CFR  355.38(0. 

Any  reprtjsentatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  bit  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  use.  1675(a)(1))  and  19 
CFR  335.22. 

Dated;  June  29, 1993. 
Barbara  SlafTord, 

Acting  Asiii,tant  Secretary  for  Import 
Administration. 
(FR  Doc.  93-T500g  Filed  7-6-93;  8;45  am) 

BILUNG  CODE  J510-DS-*> 


Applications  for  Duty-Free  Entry  of 
Scientific  Instrjments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
que.stion  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used. 
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are  being  mfisiufactured  in  the  United 
.States. 

Comments  must  rnmplv  wi'.h 
subsections  301.5(3)i3j  av.d  M)  of  the 
regulations  and  he  filed  within  2fl  davs 
with  the  Statutory  Ii:-port  Programs 
Staff,  U.S.  Department  of  CtTrjinerce, 
vVashmgton.  DC  202:^0.  Applications 
:nay  be  examined  between  8:30  a.m.  and 
.S  p.m  in  room  4211,  U.S.  Department 
(f  Commerce,  14th  Street  and 
Constitution  Avenue,  N\V  .  VVayhingtun, 
DC. 

Docket  Number:  92-169R.  Applicant: 
University  of  California,  Los  Alamos 
National  Libo.ratory.  P.O.  Box  9Q0.  Los 
.*lamos,  NM  8^545.  Instrument  THV 
Si-:anning  Tunr.ehng  Microscoi)e 
Manufacturer  Onucron  Associates, 
Germany.  Onginni  notice  of  this 
rpsubmitted  oppliccnian  was  published 
,•!  ttip  Federal  Register  of  January  19, 

Docket  \'umher:  93-064.  Applicant: 
I.SU-Pennington  Biomedical  Research 

v'.enter,  6400  Perkins  Road,  Baton 
Rouge,  LA  70808.  Inatnnnent  M.iss 
Spectrometer,  .Model  MAT  2." 2 
S^'inufncturfT  P'mnigan  MAT,  Germany. 
Intpnded  Use:  The  instrument  will  be 
u-;ed  for  studies  of  components  in 
Mocd.  urine,  breath,  and  sahva  that  are 
either  isolated  and  purified  with  'he 
peripheral  devices  already  under 
operation,  or  newly  pun.hased,  or  off 
l:ne,  then  introduced  into  the  IRMS 
V.  ith  one  of  the  peripheral  devict»s  The 
( (.mpounds  that  will  be  studied  include 
glucose,  fatty  acids,  cholesterol,  .mnno 
acids,  ketone  bodies,  urea,  COj,  a;;u 
water.  The  property  to  be  invest ig.iled  is 
the  enrichment  of  stable  isotopes  in  the 
compounds  of  intert?st  aher 
administration  of  a  dose  of  stable 
isotope  precursor  or  tracer.  Application 
Fteceived  by  Conxmifisicner  of  Customs: 
June  9,  1993. 

Docket  Nuwter  93-(J65.  A;_.pi;ccnt. 
^jational  Institute  of  Standards  and 
Technology,  B364,  Bui'  !:';;  222. 
Gsithersburg.  MD  208';'   .'.-j  .,•;:.  ;;if\nf 
Differential  Vacuurr,  S\s*e;n  for  Mass 
.Spectrometer.  Manuju^.tarer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  increase  the 
pumping  capacity  cf  an  ion  source 
v^'ien  analyzing  large  samples  of  carbon 
dioxide.  Application  Received  by 
Commissioner  of  Customs:  June  9,  1993 

Docket  Number  93-067.  Applicant: 
S!  Jude  Children's  Research  Hospital, 
S70  St.  Jude  Place,  Thomas  Tower. 
Memphis,  TN  381G.T.  Instrument: 
M'rrnscope  micromanipulator. 
y.  inufadurer:  Singer  Instrument 
Company.  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
study  yeast  Saccharomyces  cerevisiae. 
and  genes  which  control  its  cell  cycle. 


and  human  genes  which  nan  control  the 
yeast  cell  cycle.  Application  Received 
bv  Commissioner  of  Customs:  June  10, 
1993. 

Docket  Nuni'tMT-  93-Ob8.  Applicant: 
Washington  University.  One  Brookings 
Drive,  St.  Louis.  MO  63130.  Instrument: 
Seismograph.  Model  ST.S-2 
ManufncturerG.  Strt^  .<!>';s^>n, 
Switzerland.  Intended  Lit.  The 
instrument  will  be  used  for  continuous 
monitoring  of  earthquake  activity  in  the 
United  States  and  around  the  world, 
and  inftrence  of  carlh  smicture  based 
on  the  seismic  waves  1  he  objectives  of 
the  investigations  are  to  record 
earthquakes  and  to  deduce  from  those 
recordings  the  source  charai:teri.«tics  of 
those  earthqiakes  and  to  study  tlie 
properties  of  the  earth  through  which 
seismic  waves  pass.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  course  EPSc  452; 
Introduction  to  Seismology.  Application 
Received  by  Commissioner  of  Customs: 
June  11. 1993. 

Docket  Number.  93-069.  Applicant: 
Rutgers  University,  Institute  of  Marine  A 
Coastal  Sciences,  Marine  Science 
Building,  Cook  Campus,  P.O.  Box  231. 
New  Brunswick.  NJ  08903.  Instrument: 
3D  Ecoscope  System.  Manufacturer 
Institut  fiir  Meereskunde,  Germany. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  macrofauna, 
meiofauna,  and  epifauna.  Specifically, 
the  instrument  will  be  used  to  quantify 
the  epifauna  at  two  sites — "sludge  max" 
area  and  the  reference  area  and  to 
o'tj.serve  identification  characteristics 
and  the  reproductive  condition  of  many 
megafaunal  species  without  the  need  for 
collections.  These  data  will  be  useful  in 
interpreting  present  and  future  camera 
surveys.  Application  Received  by 
Commissioner  of  Customs:  ]une  14. 
1993. 

Frank  W.  Creel 

Director,  Statutory  Imparl  Programs  Staff 
[FR  Doc.  93-16011  Filed  7-6-93;  8:45  am] 
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National  Oceanic  and  >V. 'nose h eric 
Admtnistration 

[ID   Of.23S3A] 

Facif'c  Coast  Gf-ound'^sh  P'sh^iy 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Issuance  of  experimental  fishing 
permits. 

SUMMARY:  Tliis  notice  announces 
issuance  of  experimental  fishing  permits 
(EFPs)  to  nineteen  domestic  vessels 
participating  in  an  observation  program 
to  monitor  the  bycatch  of  salmon  caught 


incident  f)   :  >  P  icific  whiting  trawl 
operations.  1  )>.f  permits  authorize 
vessels  fishir  g  v.  •  i  trawl  gear  for 
Pacific  whiting  to  delay  sorting,  until 
offloading,  of  prohibited  species  caught 
incidental  to  the  Pacific  whiting  fishery 
and  allow  overages  in  groundfish  trip 
limits.  These  activities  are  otherwise 
prohibited  by  Federal  regulations. 
Issuance  of  EFPs  is  authorized  by  the 
Pacific  Coast  Ooundfish  Fishery 
Management  Plan  (FMPJ  and  its 
implementing  regulations, 
EFFFtTivE  DATE:  April  15, 1993  through 
n-  .  •   ',.^r  31,  1993. 
ADDRESSES:  Copies  of  the  EFPs  are 
available  by  writing  to  Rolland  A. 
Sriimitten,  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE..  BIN  C15700,  Bldg. 
1.  Seattle.  WA  9811  "5 
fCq  FURTHER  INFORM*^! ON  CONTACT: 

joe  Scorcmo,  Z!!f>-5.!    -  :-i'\ 
SUPPLEMENTARY  INFORMATION:  The  FMP 
and  implementing  regulations  at  50  CFR 
part  663  specify  that  EFPs  may  be 
issued  to  authorize  fishing  that  would 
otherwise  be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
EFPs  are  contained  in  the  regulations  at 
50  CFR  663.10. 

An  EFP  application  from  the  states  of 
Oregon,  California,  and  Washington  was 
received  on  March  2. 1993,  to 
implement  an  observation  program,  at 
the  request  of  the  Pacific  Fishery 
Management  Council  (Council).  The 
purpose  of  the  observation  program  is  to 
collect  information  on  the  bycatch  of 
salmon  in  whiting  harvests  delivered  to 
shoreside  processing  plants  by  domestic 
vessels  operating  in  the  Pacific  whiting 
fishery  in  the  exclusive  economic  zone 
(EEZ)  off  the  coasts  of  Washington. 
Oregon  and  California.  The  applicants 
requested  issuance  of  EFPs  to  vessels 
participating  in  a  state  observation 
program  to  allow  delayed  sorting  of 
salmon  from  trawl  catches  of  Pacific 
whiting  until  the  catch  is  unloaded  at  a 
shoreside  processing  plant  so  that  the 
total  catch  could  be  sampled  shoreside 
by  biologists.  In  addition,  in  order  to 
sample  unsorted  whiting  catch 
shoreside,  the  states  requested  that  the 
EFPs  include  provisions  to  allow  for 
potential  minor  overages  in  groundfish 
trip  limits  as  well  as  the  retention  of 
other  prohibited  species  (i.e..  Pacific 
halibut  and  Dungeness  crab  caught 
seaward  of  Washington  or  Oregon). 
Without  an  EFP,  the  vessels  would  be 
required  to  sort  their  whiting  catch  and 
return  prohibited  species  to  sea  as  soon 
as  practicable  with  a  minimum  of  injury 
when  caught  and  brought  aboard 
pursuant  to  groundfish  regulations  at  50 
CFR  663.7(b).  A  notice  acknowledging 


3C398 


Federal  Register   '  Vol.  58.  No.  128  /  Wednesday.  July  7,  1993  /  Notices 


UMI 


receipt  of  the  apphration.  describing  the 
observation  program,  and  requesting 
public  comment  was  published  in  the 
Federal  Register  on  March  23. 1993  (58 
FR  15484)  No  wTittfin  comments  were 
rycHivf>d 

The  EFP  application  was  reviewed  by 
the  Council  at  its  March  1993  public 
meeting  in  San  Francisco,  California. 
and  the  Council  recommended  that 
NMFS  issue  the  EFPs,  as  requested  by 
the  :]pp'M.:anrs.  At  the  Council's 
recon.mHnddtion.  the  Director. 
Northwest  Ret  on   N^MFS.  approved  the 
application  and  issued  EFPs  to  nineteen 
vessels,  designated  as  participants  in  the 
observation  program  by  the  states,  that 
are  delivering  whiting  to  shoreside 
processing  plants  In  Ilwaco. 
Washington,  Astona  and  Newport, 
Orf^gon,  and  Crescent  City.  California. 
Vessels  delivering  whiting  to  a 
processing  plant  in  Eureka,  California, 
advised  NMFS  that  they  were  not 
interested  in  participating  in  the  state 
observation  program,  so  no  EFPs  were 
issued  to  them, 

The  following  conditions  an  imposed 
on  the  use  of  the  EF'Ps; 

1  The  EFPs  are  valid  only  for  fishing 
with  peiagic  trawl  gear  targeting  on 
Pacific  whiting,  Merluccius  productus, 
for  shoresido  delivery  under  the  states' 
observation  program. 

2  The  permit  nolder  must  allow  an 
observer  to  actompany  the  vessel  when 
an  observer  is  assigned  under  the  states' 
observ^ation  proerfim. 

3  The  permit  nolder  must  provide 
departure  and  amval  notification  to  the 
states  to  allow  for  observer  placement 
and/or  sampling  of  the  catch  at 
offloading 

4  No  at-sea  sorting  of  catch  is  to 
occur  on  fishing  trips  conducted  under 
the  EFP  All  fish  caught  under  the  EFP 
must  be  retained  onboard  the  fishing 
vessel  and  delivered  shoreside  for 
sampling  under  the  states'  observation 
program  Salmon  retained  under  the 
FFT's  may  not  be  sold,  and  must  be  set 
aside  at  the  processing  plant  for 
biological  sampling  and  disposition  at 
the  direction  of  state  agency  personnel. 
Groundfish  trip  limits  apply  to  vessels 
operating  under  the  EFPs  except  that 
overages  in  trip  limits  will  not  be  in 
violation  of  regulations  at  50  CFR 
663.23  so  long  as  such  overage  is 
surrendered  to  the  state  of  landing. 
Pacific  halibut  caught  while  fishing 
under  the  EFPs  are  to  be  voluntarily 
forfeited  by  the  permit  holder  to  the 
state  of  landing  and  must  be  set  aside  at 
the  processing  plant  for  biological 
sampling  and  disposition  by  state 
:it^e;::;v  persnnnel. 

'  l*it'  EFPs  are  valid  only  for 
landm^^s  made  at  processing  plants  that 


have  been  designated  by  the  states  of 
Washington.  Oregon,  or  California  as 
participants  in  the  observation  program. 
Designated  processing  plants  have 
agreed:  (1)  to  allow  state  personnel  to 
sample  whiting  landings  and  all 
associated  bycatch;  (2)  to  set  aside 
salmonids  and  Pacific  halibut  for 
biological  sampling  and  disposition  by 
state  agency  personnel;  and  (3)  to  obtain 
instructions  from  the  states  on  disposal 
of  groundfish  trip  limit  overages. 

6.  Trawl  logbooks  as  required  by  the 
applicant  state  law  must  be  maintained 
by  the  permit  holder.  Estimated  pounds 
of  all  species  caught  in  each  tow  and  the 
number  of  salmon  landed  on  each  trip 
must  be  recorded  in  the  log. 

7.  The  permit  holders  agree  to  the 
public  release  of  any  and  all  information 
obtained  as  a  result  of  activities 
conducted  under  the  EFPs. 

The  results  of  the  experimental 
fishery  will  be  presented  by  the  states  at 
the  November  1993  public  meeting  of 
the  Council. 

List  of  Subjects  in  50  CFR  Fart  66  J 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  lune  30, 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
jFR  Doc.  93-15896  Filed  7-&-93;  8:45  ami 
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Wa'ine  M-i"-irnal8 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
ACTION:  Modification  No.  1  to  Permit 
No.  662. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  §  216.33(d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  Public  Display  Permit 
No.  (P396BJ.  issued  to  the  John  G. 
Shedd  Aquarium.  1200  South  Lakeshore 
Drive.  Chicago.  Illinois  60605  on  April 
28.  1989  (52  FR  19934)  is  modified  by 
deleting  Special  Condition  A.l. 

Prior  to  invoking  the  authority  of 
Permit  No.  757  to  import  beluga  whales 
[Delphinnpterus  leucas)  from  Canada, 
the  Permit  Holder  stated  intention  to 
forego  rights  to  import  Pseudorca 
crassidens  under  Permit  No.  662  upon 
the  import  of  beluga  whales  under 
Permit  No.  757.  The  John  G.  Shedd 
Aquarium  imported  four  beluga  whales 
under  the  authority  of  Permit  No.  757  in 
August  1992.  Therefore,  this 
modification  removes  the  authority  of 


the  John  G  Shedd  Aquarium  to  import 
Pseudorca  crrH'Sidens  under  the 
authority  of  Formit  No  662. 

This  modification  becomes  effective 
upon  publication  in  the  Federal 
Register. 

Documents  submitted  in  connection 
with  the  above  permit  are  available  for 
review  by  appointment  in  the  following 
offices; 

Office  of  Protected  Resources,  NOAA.  NMFS. 
1335  East  West  Highway,  rra.  7324,  Silver 
Spring.  Maryland  20910  (301/713-2289); 

Director,  Northeast  Region.  NOAA,  NMFS, 
One  Blackburn  Drive,  Gloucester, 
Massachusetts  01930  (508/281-9300); 

Director,  Northeast  Region,  NOAA,  NMFS. 
7600  Sand  Point  Wav,  NE.,  BIN  C15700, 
Seattle,  Washington  98115  (206/526-61.50); 

Director,  Southwest  Region,  NOAA.  NMFS, 
501  W.  Ocean  Blvd  .  suite  4200.  Long 
Beach,  CA  90802  (310 ''180-4016). 
Dated:' June  28,  1993 

William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources. 

[FR  Dr>c.  93-15945  Filed  7-6-93;  8:45  ami 
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COMPETITIVENESS  POLICY  COUNCIL 

Meetings 

AGENCY:  Competitiveness  Policy 

Council. 

ACTION:  Notice  of  forthcoming  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  .Advisory  Committee  Act,  Public 
Law  92^t")3,  as  amended,  the 
Competitiveness  Policy  Council 
announces  several  forthcoming 
meetings 

DATES:  July  21,  1993;  8:30  to  5;30  p.m. 
ADDRESSES:  Eighth  Floor  Conference 
Center,  11  Dupont  Circle.  NW.. 
Washin-aton.  DC  2003H 
FOR  FURTHER  INFORMATION  CONTACT: 
Hov.ard  Rosen,  Executive  Director. 
Competitiveness  Policy  Council,  Suite 
650,  11  Dupont  Circle.  NW.. 
\Vri^h!n..;tnn,  DC  2003B,  (202)  387-9017. 
SUPPLEMENTARY  INFORMATION:  The 
Competitiveness  Policy  Council  (CPC) 
was  established  by  the  Competitiveness 
Policy  Council  Act.  as  contained  in  the 
Trade  and  Competitiveness  Act  of  1988, 
Public  Law  100-418,  sections  5201- 
5210,  as  amended  by  the  Customs  and 
Trade  Act  of  1990,  Public  Law  101-382, 
section  133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  ma'ters  concerning 
competitiveness  of  the  U.S.  economy. 
The  Council's  chairman,  Dr.  C.  Fred 
Bergsten,  will  chair  each  meeting. 
The  meeting  will  be  open  to  the 
public  subject  to  the  seating  capacity  of 
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the  room.  Visitors  will  be  requested  to 
sign  a  visitor's  register 
TYPE  OF  MEETING:  Open 
AGENDA:  The  Chairman  will  open  the 
meeting  with  a  reporl  on  the  Council  s 
aclivities  since  the  release  of  its  se<:nnd 
annual  report.  The  group  w)ii  focus  on 
the  Clinton  Administration  investment 
program  and  the  Counal's  recent 
recommendations.  The  Couiicii  will  also 
consider  additional  business  as 
suggested  by  its  members. 

Dated:  |une  28,  199,1 
Dr.  C.  Fred  Bergsten. 
Chairman.  Competitiveness  Policy CeoMtcU. 

[FR  D<K.  93-15584  Fil.'d  7 -6-93:  8-45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Dpnartment  of  Ediu  atirn 
ACTION:  Notice  of  Propos<;d  IiifurmatiO.c 
Collection  Requests. 


SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  bv  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  liiteresled  persons  are  invited  to 
submit  comments  on  or  before  Autjust  h. 
1993. 

ADDRESSES:  Written  comments  should 
be  addres.sed  to  the  Office  of 
Information  and  Regulatory  .^ffriirs 
.Attention;  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  72fi  Jat.k.son 
Place.  NVV,,  room  3208,  New  Kxecutsve 
Office  Building,  Washington,  DC  20,5(:'3 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addre.s.sed  to  Gary  Green.  Department 
of  Education,  400  Marvland  Avenue, 
SW.,  Room  4682.  Regional  Office 
Building  3,  Washmgion.  DC  20202- 
4651, 

FOR  FURTHER  INFORMATION  COMTACT.  Carv 
Green  (2C2)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  c^ll  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  am,  arid  H 
p,m,.  Eastern  time,  Monday  through 
F  riday 

SUPPLEMENTARY  tNFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S,C.  chapter  35j  requires  ttiat 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federrd 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  d»^fHa?  the  purpose  of  the 
;;;fc'rr..i:,,;'-i  nliect:.  ,c   viuid'e  ,-tate  or 
P'^tJc:-.;  law,  ■  :  sjt'si'acc.ii. v  interfere 
vi  cM  anv  HKeru.y  s  a:i:, iitv  ic  perforin  its 
.stc.'uto'-v  cbi)g<it!(:i.',,s.  The  Di  rector  of  the 
Information  Re-iosfrn---.  Management 
Service,  ptibhshes  ih.s  r.otice  containing 
proposed  information  collection 
requests  pnor  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  reque.st*Mi,  e  g  ,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden:  and/or  (6)  Recordkeeping 
burden;  and  (7)  Ab<:tract.  OMB  invites 
public  comm.Fi  1  rt  'he  address  specified 
above.  Copie-  if  !,.>  requests  are 
available  from  C<iry  Green  at  the  address 
specified  above. 

Dated:  June  30. 1993. 
Car)'  Green, 

Director,  Information  Besources  Management 
Service. 

Office  of  Policy  and  Planning 

Type  of  Review:  NEW 

r//ye.- Evaluation  of  Drug-Free  Schools 
and  Communities  Act  (DFSCA) 
Regional  Centers 

Frequency:  One  time 

Affected  Public:  State  or  local 
governments;  non-profit  institutions 

Reporting  Burden: 
i^esponses:  1,669 
Burden  Hours:  1,669 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Mail  and  telephone  surveys 
and  in-depth  in-person  interviews  are 
needed  to  collect  data  from  state 
government  staff  to  evaluate  the 
services  of  the  five  Regional  Centers 
authorized  and  funded  by  the  Drug- 
Free  Schools  and  Communities  Act. 
The  Department  will  use  the 
information  for  a  descriptive  study  of 
!he  services  and  administration  of  the 
Regional  Centers  for  purpose  of 
program  improvement. 

F  R  Da    93- 1 59^e  Filed  7-6-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regolatory 
Corrmlssion, 


''c>c  ii,(»t  Ncs 
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Arizona  Pi..t;i  c  Service  Co  ,  e;  al.; 
Eiectfic  Rate.  Smaii  Power  Production, 

and  lnte'1ocK,tng  Directorate  Fii'^gs 

June  29.  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

I    ,\ri/.((ri,j  Pui/l,H   Scr^  If  I' ( ,j,i,!i,  j ',)  i":,  V 

(Docket  No.  ER93-43&-000J 

Take  notice  that  on  June  10, 1993, 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  an 
amendment  to  its  March  10, 1993  filing 
in  this  docket. 

Comment  date:  July  13,  1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


n  iianj 


2    Put;pt  '^flur^d  Fnwfr  S.  l.sch! 
iDocket  .No.  EK93-674-0001 

Take  notice  that  on  June  14, 1993. 
Puget  Sound  Power  &  Light  Comf>any 
(Puget)  tendered  for  filing  an 
amendment  to  its  May  27, 1993  filing  in 
this  docket. 

Comment  date:  July  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

3.  Montaup  Electric  r»\mp,iny 
[Docket  No.  ER93-647-uOui 

Take  notice  that  on  May  28, 1993, 
Montaup  Electric  Company  tendered  for 
filing  additional  information  to  its 
original  filing  filed  in  this  docket  on 
May  14, 1993. 

Comment  t/ofe:  July  13,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Power  &  Light  Company 

jDockel  No.  ER93-4  78-000) 

Take  notice  that  on  May  24, 1993, 
Puget  Sound  Power  &  Light  Company 
tendered  for  filing  an  amendment  to  its 
original  filing  filed  in  this  docket  on 
March  24. 1993. 

Comment  date:  July  13, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  lowa-IIIinois  Gas  and  Electric 
Company 

[Docket  No.  ER93-614-0001 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois) 
tendered  for  filing  on  June  22, 1993, 
revised  tariff  sheets  as  an  amendment  to 
its  proposed  change  in  its  rate  schedule 
for  third  party  purchase  and  resale 
transactions  pursuant  to  Commission 


I 
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Order  No.  84.  The  revised  tariff  sheets 
have  been  designated  as: 

iowa-IIHnois  Gas  and  Electric  Ckunpany 
FERC  Order  No.  84  Rate  Schedule 
2nd  Revised  Sheet  No.  1 
Canceling  1st  Revised  Sheet  No.  1 

The  rate  schedule  is  applicable  to 
third  party  purchase  and  resale  of 
electric  power  The  rate  schedule 
change  revises  the  quantifiable  cost 
portion  of  the  rate  and  explicitly  states 
that  the  $l/MWh  charge  for  difficult  to 
quantify  costs  shall  only  apply  to 
transactions  of  less  the  one  year  in 
duration. 

Iowa-Illinois  states  that  its  reasons  for 
proposing  the  rate  schedule  change  are 
•o  reflect  the  increases  and  decreases  in 
;:s  qLiantiHable  costs  and  to  increase 
Iowa-Illinois'  flexibility  to  effectively 
r.arket  power  and  energy  and  by 
perni:tt;ri^  it  to  charge  less  than  the  full 
rost-supported  rate.  Iowa-Illinois  further 
tales  that  2nd  Revised  Sheet  No.  1  as 
amended  rv'^»'  ts  a  lower  rate  for  the 
quantifiabie  „:;st  portion  of  the  rate  than 
¥ras  provided  in  2nd  Revised  Sheet  No. 
1  as  originally  filed  by  Iowa-Illinois  in 
this  proceeding  on  April  20.  1993  and 
that  this  lower  rate  is  acceptable  to  Staff. 

lowa-Illinois  requests  an  effective  date 
of  July  1, 1993  and  a  waiver  of  the  sixty 
(50)  day  notice  requirement.  Inwa- 
Ilhnois  states  that  a  waiver  of  the  notice 
requirement  is  reasonable  because 
notice  of  the  original  filing  was  given  on 
May  7,  1993.  an  opportunity  to 
intervene  and  protest  has  been  give,  that 
no  protests  were  filed  and  2nd  Revised 
Sheai  No.  1  as  amended  provides  a 
ioAer  rate  than  proposed  by  2nd 
Revised  Sheet  No.  1  as  originally  filed 
which  was  the  subject  of  the  earlier 
notice. 

Copies  of  the  filing  were  served  upon 
the  Iowa-Illinois  Utilities  Board;  Illinois 
Commerce  Commission;  City  of 
Eldridge,  Iowa;  Illinois  Municipal 
Electric  Agency;  Waverly  (Iowa)  Light 
and  Power;  City  of  Tipton.  Iowa;  Illinois 
Power  Company;  Commonwealth 
Edison  Company;  Geneseo  (Illinois) 
Municipal  Utilities;  Union  Electric 
Company;  Interstate  Power  Company; 
Iowa  Electric  Light  and  Power 
Company'  Midwest  Power  System;  Inc.; 
Iowa  Southern  Utilities  Company; 
Northern  States  Power  Company;  and 
City  of  Pella.  Iowa. 

Comment  date:  July  13. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211  and 
385.214).  Ail  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ore  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secntary: 
[FR  Doc.  93-15940  Filed  7-6-93;  8:45  am] 
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[Docket  No.  RM9^-19-^X)0] 

Inquiry  Concerning  the  Commission's 
Pricing  Policy  for  Transmission 
Services  Provided  by  Public  Utilities 
Under  the  Federal  Power  Act 

June  30.  1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  Energy. 

ACTION:  Notice  of  technical  conference 

and  request  for  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  notice  to  request  comments 
concerning  whether  it  is  appropriate  to 
revise  the  Commission's  present  pricing 
policy  for  transmission  services 
provided  by  public  utilities  under  the 
Federal  Power  Act. 
DATES:  Written  comments  must  be 
received  by  the  Commission  on  or 
before  September  7, 1993.  Reply 
comments  must  be  received  no  later 
than  30  days  after  the  date  that  initial 
comments  are  due.  Notice  of  the 
technical  conference  will  be  published 
in  the  Federal  Register  at  a  later  date. 
ADDRESSES:  Send  Comments  to:  Office 
of  the  Secretary,  Federal  Energy 
Regulatory  Commis.sion.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Douglas,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  Telephone: 
202-203-2143,  (legal  issues). 

Stephen  J.  Henderson,  Office  of 
Economic  Policy,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Telephone:  202-208-0100, 
(technical  issues). 


SUPPLEME'- A?)V  INFORMATION:  In 
ui.;,'  d::  '  -  ;.  :!'l.-;i;...:  t!ie  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
docimient  during  normal  business  hours 
in  room  3104.  at  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300,  1200,  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  di.skette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Ddrn  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

l   Introfla;  tion 

The  Federal  Agency  Regulatory 
Commission  (Commission)  is  initiating 
this  proceeding  to  consider  whether  it  is 
appropriate  to  revise  the  Commission's 
present  pricing  policy  for  transmission 
services  provided  by  public  utilities ' 
under  the  Federal  Power  Act  (FPA). 

Attached  to  this  notice  is  a  discussion 
paper  prepared  by  the  Commission  staff 
setting  forth  staffs  preliminary 
observations  on  transmission  pricing 
issues.^ 

Historically,  the  Commission  has 
perm.itted  public  utilities  providing  firm 
transmission  service  over  an  integrated 
transmission  grid  to  charge  rates 
reflecting  the  rolled-in  embedded  cost  of 
the  integrated  grid,  including  the  rolled- 
in  costs  of  any  new  facilities  or 
upgrades  which  become  part  of  the 
integrated  grid.^  The  Commission  has 
also  historically  designed  firm  (and  non- 


•  16  U.S.C.  842(e). 

^Thc  staff  discussion  paper  is  not  being 
published  in  the  Federal  Register,  but  is  available 
through  the  Commission's  Public  Reference 
Stciion. 

'  In  certain  circumslaitces,  the  Commission  has 
permitted  public  utilities  to  charge  rales  reflecting 
a  sh.ire  of  the  savings  t>ased  on  the  difference 
l)etw<»an  the  seller's  incremental  generation  costs 
and  the  buyer's  decroinenlal  generation  costs.  See 
Soiithem  Company  Services.  Inc  ,  37  FEKC161.100 
(1986). 
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firm)  transmission  rates  on  a  "postage 
str3mf)"  basis.'* 

As  described  more  fully  :n  the  staff 
paper,  the  Commission  has  modified  its 
historic,  rol!ed-in  em.bedded  tost 
pricing  policy  in  the  last  two  years.' 
Under  the  revised  policy,  when  a  utility 
chooses  to  add  new  capacity  to  relieve 
a  transmission  constraint,  the 
Commission  allows  the  utility  the 
option  of  charging  the  higher  of  an 
em.bedded  cost  rate  (calculated  to 
include  the  roiied-in  costs  of  the  added 
facilities)  or  a  rate  based  on  the 
incremental  cost  of  expansion.**  In 
situations  in  which  a  utility  chooses  not 
to  add  new  capacity  to  relieve  a 
transmission  constraint,  the 
Cornm.ission  allows  the  utility  the 
option  of  charging  the  higher  of  an 
embedded  cost  rate  or  a  rate  based  on 
opportunity  costs  ^  capped  at  the 
iTicreniental  cost  of  expansion.  The 
Commission  also  has  made  clear  that,  in 
addition  to  an  embedded  cost  rate  or  an 
incremental  cost  rate,  a  utility  may  also 
charge  for  the  costs  associated  with 
intert  onnecting  a  particular  customer  or 
building  a  radial  line  between  the 
custom.er  and  the  utility's  transmission 
system  when  such  a  line  is  not  integral 
to  the  utility's  system..* 

The  Commission  s  revised  pricing 
policy  for  firm  transmission  service  has 


'  Postage  stamp  raips  arw  txised  on  the  theory  that, 
whfm  a  utility  provides  trarismission  service,  it  uses 
.ts  pnfire  integrated  tran.snnssior  grid  lo  provide  the 
ser%ice  .As  such,  postage  stamp  rates  do  not  vary 
based  on  the  length  o(  transmission  provided;  in 
othpr  words,  it  costs  the  same  amount  lo  move  1 
MW  of  powpr  10  miles  as  )t  does  to  move  it  100 
miles. 

»  Northeast  Utilities  Service  Company  (Re  Ptiblic 
.Service,  Company  of  New  Hampshire),'Opinion  No. 
364-A,  58  FERC  1  61,070  rehg  denied.  Opinion  No. 
364-B.  59  FERC  1  61.042.  order  granting  mol)on  lo 
vnciitc  anil  dismissing  rpqucst  for  rehennng.  59 
yiKC  1  61  089  (1992),  affirmed  ir\  port  and 
remonded  in  pari  sub  nom.  Northeast  Utilities 
Service  Company  v  FERC,  Nos  92-1165,  el  ol.  (1st 
Cir  May  19.  1993}  i.Vn.  Pennsylvania  Electric 
Company,  58  FKRC  1  81.278,  reh'g  denied  and 
pncirg  policy  clanficd.  60  FERC  1  61,034.  rehg 
n-ieclfd.  60  FERC  1  61,244  11992).  appeal  pending. 
No  92-1408  (DC.  Cir  Filed  Sept.  11,  1992) 
ifenelec). 

"The  First  Circuit  stated  in  NU: 

t  nder  'rolled  in"  pricing  principles,  the  upgrade 
cosis  would  be  rolled  m  with  other  company  costs 
and  charged  to  all  ratepayers  as  pari  of  la  utility's! 
general  rate  structure:  while  administratively 
simple,  it  ignores  any  concept  of  responsibilitv 
Thus,  incremental  pricing  principles  look  to  hol.J 
parties  responsible  for  their  share  of  upgrade  ccsls. 

.Vr,  supra,  slip  np  at  44  n  1  7, F.2d 

(IslCir.  1993), 

'  The  Cx)mmission  has  stated  that  opportunity 
costs,  "generally  are  incurred  by  a  utility  when  the 
utility  accommodates  a  third  parly  s  rwijuest  for 
transmission  service  (i  e  ,  wheeling  rmquestj  and 
thereby  forgoes  an  opportuniiy  to  reduce  its  own 
costs,  to  the  economic  detriment  of  the  sitihtv  s 
native  load  customers"  Penelec  58  FERC:  at  61.871. 

'SeeNU.  slip  op  al  44.  45  n  18. F.2d 

(1  SI  Cir.  1993);  Penelpc.  60  FERC  at  61, 129- 


generated  considerable  controversy  and 
debate  m  the  eler-trj.:  ;;';!ity  industry. 
Various  interest  gn  i;ps  hold  widely 
divergent  views  as  to  the  appropriate 
pricing  approach,  e.g..  concerning 
distance  sensitivity,  parallel  path  and 
loop  flow  issues,  and  spot  pricing. 

There  is  also  disagreement  concerning 
the  Commission's  pricing  policy  for 
non-firm  transmission  service. 
Historically,  the  Commission  has 
permitted  non-firm  transmission  rates  to 
reflect  up  to  a  100%  contribution  to  the 
fixed  costs  of  providing  the  service, 
with  the  proviso  that  pricing  must 
reflect  the  attributes  of  the  service 
provided,  i.e..  the  degree  of  firmness." 

Given  the  dramatic  changes  which  the 
electric  industry  has  faced,  and  will  face 
in  the  near  term,  there  can  be  no  dispute 
that  transmission  availability  and 
pricing  are  among  the  most  important 
policy  issues  the  Commission  will  face 
in  the  coming  decade.  Such  changes 
include:  Increased  reliance  on  market 
forces  to  meet  power  supply  needs;  new 
market  entrants  such  as  exempt 
wholesale  generators;  a  significant 
number  of  utility  mergers  and 
combinations;  more  highly  integrated 
operation  of  various  power  pools;  and 
substantial  bulk  power  trading  among 
electric  systems.  In  addition,  many 
public  utilities  have  filed,  or  are 
considering  filing,  open  access 
transmission  tariffs  under  section  205  of 
the  FPA.  Further,  Congress  has  given 
the  Commission  new  authority  under 
the  Energy  Policy  Act  of  1992 '"  to 
compel  transmission  service  under 
certain  circumstances  if  the  Commission 
determines  that  such  transmission  is  in 
the  public  interest  and  does  not 
unreasonably  impair  reliability.  As  a 
result,  transmission  rate  schedules  will 
be  filed  pursuant  to  orders  issued  under 
amended  FPA  section  211.  These  open 
access  tariffs  and  rate  schedules  will 
provide  more  opportunities  for  buyers 
and  sellers  to  participate  in  larger 
geographic  markets.  These  changes 
underscore  the  importance  of  ensuring 
that  our  transmission  pricing  policies 
promote  efficiency,  encourage  access, 
and  reflect  a  reasonable  allocation  of 
costs. 

In  these  circumstances,  the 
Commission  believes  that  it  is  now 
appropriate  to  examine  its  present 
transmission  pricing  policy  to 
determine  if  the  present  policy 
promotes  or  discourages  efficiency  and 
competition  in  tht^  wholesale  electric 


market.  Accordingly,  the  Commission 
invites  comments  on,  and  will  hold  a 
technical  conference  on,  whether  the 
present  pricing  policy  needs  revision, 
and  possible  alternative  pricing  models. 

Clearly,  any  transmission  pricing 
model  adopted  by  the  Commission  must 
meet  the  substantive  standards 
contained  in  the  FPA.  Rates  for 
transmission  service  under  section  205 
of  the  FPA  must  be  just  and  reasonable 
and  not  unduly  discriminatory  or 
preferential.  Rates  for  transmission 
service  under  section  211  of  the  FPA 
must  meet  the  requirements  of  section 
212(a)  of  the  FPA,  as  added  by  the 
Energy  Policy  Act.  Such  rates  must:  (1) 
allow  the  transmitting  utility  to  recover 
all  the  costs  incurred  in  connection  with 
the  transmission  services  and  necessary 
associated  services  including,  but  not 
hmited  to,  an  appropriate  share,  if  any, 
of  legitimate,  verifiable  and  economic 
costs,  including  taking  into  account  any 
benefits  to  the  transmission  system  of 
providing  the  transmission  service,  and 
the  costs  of  any  enlargement  of 
transmission  facilities;  (2)  promote  the 
economically  efficient  transmission  and 
generation  of  electricity;  (3)  be  just  and 
reasonable,  and  not  unduly 
discriminatory  or  preferential;  and  (4) 
ensure,  to  the  extent  practicable,  that 
costs  incurred  in  providing  the 
wholesale  transmission  services,  and 
properly  allocable  to  the  provision  of 
such  services,  are  recovered  from  the 
applicant  for  service  and  not  from  a 
utility's  existing  wholesale,  retail  and 
transmission  customers. 

Whether  the  Commission  ultimately 
decides  to  retain  its  present 
transmission  pricing  policy,  or  to  adopt 
a  new  pricing  policy,  it  will  ensure  that 
these  substantive  legal  standards  are 
met.  The  Commission  also  invites 
comments  on  the  scope  of  the 
Commission's  discretion  on 
transmission  pricing  under  section  212 
of  the  FPA,  and  on  whether  the 
Commission  should  apply  the  same 
pricing  under  section  205  of  the  FPA  as 
it  applies  under  section  212. 

The  Commission  invites  comments  on 
these  issues  and  on  the  analyses 
presented  in  the  attached  staff  paper, 
and  encourages  commenters  to  present 
their  own  suggestions  concerning 
alternative  transmission  pricing  models. 
The  discussion  paper  is  intended  to 
initiate  discussion  and  highlight  the 
scope  of  this  inquiry.  It  is  not  intended 
to  limit  the  dialogue." 


2  n.49. 


"  New  England  Power  Cx)mpanv.  Opinion  No. 
335.  49  FEKC  1  61.129  (1989).  rfhg  denied. 
Opinion  No   335-A   50  FERC  1  61,151  U990).  aff'd. 
No  90-1179IDC  Cir   Feb   11,1991) 
(unpublished,! 

"Pub  I.  No   102-486.  106  Slal.  2776  (1992). 


' '  Some  of  the  materials  referenced  in  the 
discussion  paper  will  be  placed  in  the 
Commission's  public  files  In  this  proceeding  and 
will  be  available  for  inspection  at  the  CommiMion't 
Public  Reference  Section,  room  3408.  94 1  North 

Continued 
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In  undertaking  this  inquiry,  the 
Commission  recc^i/es  that  pricing  is 
nlv  one  aspect  of  ensunng  meaningful 
transmission  arxess  and  fostering 
woritable  ccmpetiticn  in  the  wholesale 
bulk  power  market  Other  initiatives  are 
currently  being  cor.si'lered  by  the 
Commissicn  or  have  already  been 
undertaken  '^  Certain  of  these 
initiatives  are  a  dir«ct  result  of  the 
Energy  Policy  Act.  Others  arise  as  side- 
issues  which  will  require  careful 
consideration  For  example,  the 
Commission  will  facs  issues  such  as 
what  are  the  appropriate  "non-price" 
terms  and  conditions  of  transmission 
service  as  well  as  what  constitutes  a 
"good  faith"  transmission  request  and 
reply  The  Commiis.sion  will  also  face 
i.ssues  regarding  the  provision  of 
ancillary  services,  reliability  concerns, 
and  determinations  of  adequate  transfer 
capability  In  addition,  the  Commission 
rec-ognizes  that  state  regulatory 
commissions  have  substantial 
jurisdiction  over  transm^ission  facilities. 
Indeed,  transmission  facilities  are  used 
predominantly  to  provide  service  to 
retail  consumers  and  these  facili'ies  are 
included  in  retail  rate  base 
Furthermore,  most  states  have  siting 
authonty  with  regard  to  transmission 
construction.  Consequently,  many  of  tht! 
pncing  reform,s  contemplated  bv  this 
inquiry  may  implicate  state.Terleral 
jurisdictional  issues 

We  wish  to  assure  com.m.enters  that 
we  recognize  the  spectrum  of 
transmission  issues  and  that  we  fully 
intend  to  address  all  such  issues, 
whether  on  a  genenc  basis,  or  as  part  of 
our  adjudicative  ^anctlon,  Today,  we 
nonetheless  have  purposefully  limited 
the  focus  of  this  inquiry  to  tetiiniral 
issues  related  to  transmission  pricing 
and  certain  related  legal  questions. 

II.  Public  Comment  Procedures 

The  Commission  i."!vite.s  all  interested 
persons  to  subm.it  an  original  and  14 
copies  of  their  written  comments. 
Technical  and  policy  comments  on 
pricing  should  not  exceed  50  pages  in 
length  Comiments  en  Ie>^al  issues 
should  be  submitted  m  a  separate 


UMI 


C-apiiol  Street  NE.  Washington.  DC  20426,  during 

rPB'tldT  business  hours. 

'•  Earlier  this  veai.  the  Commis<i'>n  is.<ued  a  final 
riil0  t<3^HT'iln^  cartification  of  txnnipl  Wholesale 
Crflneratorj,  iOrder  No.  550  FEKC,  Statutes  and 
Ri<guldtions  1  30  9M,  Order  No   5^-C.  F'I'RC 
SU! jiBS  inrt  Re^uiationj  ^  jO  969  i  19j)1I   On 
March  10   'qqi,  the  Cki mm i S.W on  i5>ue<i  a  Notice  of 
Proposeil  R;ii»mak.ing  dea]ir.((  with  the  transmission 
information  raquireinanlj  of  iacUoo  213(b)  of  the 
FPA  !FEKC  Sutulei  and  Ragulatinnj  1  32.491 
(199311   The  ComtniMion  Has  aijo  requaslnd  public 
comriMjnl  on  the  issue  of  Ragionai  Transmu-Mon 
Groupj  based  upon  a  constmsui  profx^sai  which 
was  noi  included  in  the  Energy  Policy  Act.  |61 

Ktr.r  16;,232  i;<)<)2j; 


document  and  should  not  exceed  25 
pages  in  length.  In  addition, 
commenters  should  submit  an  executive 
summary  of  each  set  of  comments,  not 
to  exceed  five  pages. 

The  Commission  will  also  permit 
interested  persons  to  submit  reply 
comments  in  response  to  the  initial 
comments  filed  in  this  proceeding. 
Reply  comments  should  not  exceed  25 
pages  in  length  and  should  be  submitted 
no  later  than  30  days  afler  the  date  that 
initial  comments  are  due.  If  reply 
comments  address  both  technical/policy 
issues  and  legal  issues,  the  comments 
must  be  divided  into  two  separately 
labeled  sections. 

Persons  with  common  interests  or 
views  are  encouraged  to  submit  joint 
comments.  Commenters  should  double 
space  their  comments,  provide  a  concise 
description  identifying  the  commenter, 
and  should  reference  Docket  No  RM93- 
19-000.  In  addition,  commenters  should 
submit  a  copy  of  their  comments  on  a 
3V.»  inch  diskette  in  ASCIT II  format 
Initial  comments  must  be  filed  with  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  no  later  than  September  7.  1993. 

All  written  comments  will  \w  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  at  tha 
Commission's  Public  Reference  Section. 
room  3408.  941  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  during 
regular  business  hours. 

A  technical  conference  to  discuss 
transmission  pricing  issues  will  be 
scheduled  on  a  date  to  be  established 
after  the  Commission  has  had  an 
opportunity  to  review  the  comments. 
The  Commission  invites  interested 
persons  to  file  requests  to  participate  in 
the  technical  conference.  Requests  must 
be  in  writing  and  submitted  to  the 
Office  of  the  Secretary  no  later  than  the 
date  that  comments  are  due.  Persons 
with  common  interests  or  views  are 
requested  to  file  joint  requests  for 
participation,  so  that  the  Commission 
can  accommodate  the  maximum 
number  of  participants.  When  the 
Commission  issues  a  subsequent  notice 
specifying  the  date,  time  and  place  for 
the  technical  conference  (including 
format)  and  the  persons  who  have  been 
selected  to  participate. 

By  direction  of  the  Commission. 
Lois  D.  Casell, 
Secretary. 
(FR  Doc.  95-15979  Filed  7-6-93;  8:45  ami 
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[Project  Nos.  2366-000  &  2367-000  Maine] 

Maine  Public  Service  Co.;  Avgilabiiity 
of  Environmental  Assessment 

June  30. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
existing  Aroostook  River  Hydroelectric 
Project  located  on  the  Aroostook  River 
in  Piscataquis  and  Arrostook  Counties 
near  the  City  of  Caribou,  Maine,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA.  the 
Commission's  staff  analyzed  the 
environmental  effects  of  the  project  and 
concluded  that  approval  of  the  project. 
with  appropriate  enhancement 
measures,  would  not  cons»iti;te  a  major 
Federal  action  significantly  a. *'f acting  the 
quality  of  the  human  environment.  This 
EA  supersedes  the  EA  for  the  .Aroostook 
Rjver  Hydroelectric  Project  dated  ,April 
30, 1993, 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
room  3308,  of  the  Com.mission's  offices 
at  941  North  Capitol  Street,  NT!., 
Washington.  DC  20426. 
Lois  D.  Cashell, 
Secretary 

(FR  Doc.  93-15926  Filed  7-6-93;  8:45  ami 
BiLUNG  cooe  rriT-oi-M 


[Docket  No.  RP9a-14-010] 

Algonquin  Gas  Transmission  Co.; 
Filing  of  Revised  Tariff  Sheets  To 
Comply  With  Commission  Order 

lune  30   1993. 
Take  notice  that  Algonquin  Gas 

Transmission  Company  (Algonquin)  on 
June  24.  1Q'j3.  filed  revi.sed  tariff  sheets 
to  com.ply  with  the  Commission's  lune 
9,  1993  lettt^r  order  in  Docket  No.  RP93- 
14-000  Algonquin  proposes  that  the 
Commission  accept  its  revised  alternate 
and  primary  tariff  sheets  effective  May 
1,  1993,  and  June  1.  1993,  respectively. 

.Mgcnqum  states  that  the  alternate 
and  primary  tariff  sheets  lisied  on 
Appendix  A  and  Appendix  B  to  the 
filing,  reflect  the  removal  of  certain 
facility  costs  identified  in  the  June  9 
letter  order 

Algonquin  requests  that  the 
Commission  waive  §  154.22  of  the 
Commission's  regulations  to  the  extent 
necessary  in  order  to  permit  this 
application  to  take  effect  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
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of  Algcjnquin  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 

Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  IX  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  8,  199,1.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 

IFK  Dix    9.j"  15931  Filed  7-6-93;  8:45  am) 
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[Docket  No.  EL93-35-000) 

City  of  Cleveland,  Ohio  v.  Cleveland 
Electric  Illuminating  Co.;  Filing 

June  30, 1993. 

Take  notice  that  on  June  22,  1993,  the 
City  of  Cleveland.  Ohio  tendered  for 
filing  a  Supplement  to  its  Complaint 
filed  again.st  Cleveland  Electric 
Illuminating  Company  in  this  docket  on 
April  22,  1993 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385  214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  30.  1993.  Prute.sts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wi.shing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  July  30.  1993. 
Lois  D.  Cashell. 
Secrf:tary. 
;fR  Doc.  93-15939  Filed  7-6-93;  8:45  am| 
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[Docket  No.  CP89-€35-O03] 

Columbia  Gas  Transmission  Corp., 
Petition  to  Amend 

June  30, 1993. 

Take  notice  that  on  June  21, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
SE.,  Charleston,  West  Virginia  25314. 
filed  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  as  amended,  and  part 
157  of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  to  further  amend  the 
certificate  of  public  convenience  and 
necessity  issued  in  Docket  Nos.  CP89- 
635-000  et  al,  which  authorized  the 
construction  and  operation  of  certain 
natural  gas  facilities  which  was  part  of 
the  ANR  Project,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  states  that  on  June  26, 1990, 
the  Commission  issued  an  order  for  the 
ANR  Project,  authorizing  Columbia's 
facilities  proposed  in  Docket  No.  CP89- 
635-000,  et  al.  and  on  June  21,  1991.  the 
Commission  issued  an  order  modifying 
certain  aspects  of  its  earlier  order.'  The 
orders  authorized  Columbia  to  construct 
and  operate  17.5  miles  of  20-inch  and 
24-inch  pipeline,  16.790  horsepower  of 
additional  compressor  facilities  and 
make  various  modifications  and 
additions  to  related  facilities  in  order  to 
provide  certain  services  to  Eagle  Point 
Cogeneration  Partnership  (Eagle  Point) 
and  New  England  Power  Company 
(NEP).  This  authorized  construction 
would  allow  Columbia  to  transport 
55,000  Dth/d  from  a  receipt  point 
between  Columbia  and  ANR  Pipeline 
Company  (ANR)  near  Paulding,  Ohio  to 
a  new  point  of  delivery  at  West 
Deptford.  New  Jersey  on  behalf  of  Eagle 
Point  and  60.790  Mdth/d  to  NEP 
through  an  existing  interconnection 
with  Algonquin  Gas  Transmission 
Company  (Algonquin)  at  Hanover.  New 
Jersey.  Columbia  states  that  certain 
facilities  have  been  completed  which 
provide  sufficient  capacity  to  permit 
delivery  of  46,000  Dth/d  on  a  firm  basis 
to  Eagle  Point.  The  balance  of  Eagle 
Point's  firm  service  (9,000  Dth/d) 
currently  flows  subject  to  interruption. 
Firm  service  for  the  balance  of  9,000 
Dth/d  is  dependent  on  the  construction 
of  the  Rutledge  Compressor  Station  in 
Harford  County,  Maryland.  NEP's 
service  is  also  dependent  on  the 
construction  of  Rutledge  Compressor 
Station  as  well  as  the  proposed 
Hellertown  Compressor  Station. 


Columbia  states  that  certain  parties, 
collectively  known  as  the  Harford 
County  Citizens  Groups,  opposed  the 
siting  of  Columbia's  Rutledge 
Compressor  Station  and  sought  review 
of  the  Commission's  orders  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.*  These  same  parties 
also  initiated  a  state  appellate  review 
proceeding  in  Maryland  regarding  a 
zoning  aspect  of  the  Rutledge 
Compressor  Station.  Columbia  further 
states  that  due  to  the  pendency  of  the 
federal  and  state  court  proceedings, 
construction  of  the  Rutledge 
Compressor  Station  was  delayed. 
Subsequently,  Columbia  and  the 
Harford  County  Gtizens  Groups  reached 
an  agreement  pursuant  to  a  mediation 
program  sponsored  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  Under  the  agreement,  the 
Rutledge  Compressor  Station  design 
will  be  modified,  subject  to  Commission 
approval,  and  the  pending  federal  and 
state  court  proceedings  will  be 
dismissed. 

Columbia  proposes  to  amend  its 
previously  issued  certificate  to 
implement  certain  changes  to  the 
Rutledge  Compressor  Station  design,  as 
well  as  authorization  for  certain  other 
facility  related  revisions  and  deletions 
as  set  forth  below. 

(1)  With  regard  to  the  previously 
approved  Rutledge  Compressor  Station 
in  Harford  County,  Maryland,  Columbia 
proposes  to  install  three  electric  4,000 
HP  compressor  units,  instead  of  three 
3200  HP  gas  compressors.  The  electric 
units  will  be  used  to  compress  the  same 
level  of  design  day  volumes  as  reflected 
in  the  original  amended  application. 

(2)  At  previously  approved 
Hellertown  Compressor  Station  in 
Northhampton  County.  Pennsylvania, 
Columbia  proposes  to  install  two  920 
HP  compressor  units,  instead  of  two  600 
HP  compressor  units.  Upon  review,  it 
was  determined  that  the  needed  design 
capacity  could  not  be  met  with  the  600 
HP  units. 

(3)  Subsequent  to  the  issuance  of  the 
certificate  in  this  proceeding,  ANR 
completed  unrelated  construction  of 
certain  pipeline  facilities  in  Lucas 
County,  Ohio,  which,  in  conjunction 
with  a  new  interconnection  being 
established  between  ANR  and  Columbia 
near  Maumee,  Ohio  under  blanket 
certificate  authorization,  will  permit 
Columbia  to  receive  a  portion  of  the 
NEP  volumes  at  the  new 
interconnection  and  allow  deletion  of 
certain  facilities  authorized  by  the 
Commission's  certificate  orders  in  the 


'  See  51  FERC  61.359  and  55  FERC  61.481. 


'  The  Greater  Follston  Association,  Inc.,  ef  al.  v, 
fEflC,  Case  No.  91-1398. 
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msLir.!  prDCpeiiin.;  Q.'urr.bia  proposes 
!o  'ielet(»  roriStriirtMn  of  Paulding 
Cor-'prHs.tcr  S!:;t;  :'i  ;n  Paulding  County. 
Ohm;  rBv;u!ahon  at  Greely  Chapel  Road. 
A'.'.f^w  Ci'::"':  Ohin.  ?. id  other 
:n!s,-t'!!a"eoi.s  r:pe!K;9  uprating  in 
Alien  and  Ha-f:.r.  Counties.  Ohio. 

Columbia  sta't'5  thi'  the  total  revised 
estimated  cost  of  the  proposed  facilities 
i5  $56,357,000,and  that  the  cost  of  the 
facilities  associated  with  this  project. 
that  are  completed  and  in  service  to  date 
is  approximately  $18,526,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
luly  21   1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissir.n  >  Rales  ,f  Practice  and 
Froredure  {18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
R  u  1  e  -i 

Lois  D  Cashell,  i 

Srrrftar, 

:FK  Doc  y3-15"^.!6  Filed  7-6-93;  8.45  an) 
BILUNG  COOC  tT•^-0^-M 


[Docket  No.  RP92-227-C'02] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  TERC  Gas  Tarif'" 

June  30. 1993. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  June  25,  1993  certain  new 
and  revised  tariff  sheets  included  in 
.Appendix  A  attached  to  the  filizig.  Such 
sheets  are  proposed  to  be  effective  July 
1.  1993. 

ESNG  states  that  the  instant  filing  is 
being  made  to  comply  with  the 
Commission's  order  issued  on  May  24. 
1993  in  this  proceeding.  Such  order 
approved  ESNG's  Stipulation  and 
Agreement  filed  on  March  26, 1993. 
pursuant  to  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  More  specificially.  the  filing 
is  submitted  in  accordance  with  Article 
vn  and  Article  Vin  of  the  Stipulation 
and  Agreement. 

Article  vn  provides  for  the  filing  of 
new  tariff  sheets  to  implement  a 
TrnnsportaMon  Cost  .Adjus'ment  Clause 


to  become  effective  on  the  first  day  of 
the  month  following  the  date  of  such 
filing,  i.e..  July  1. 1993.  Article  YIU 
provides  for  ESNG  filing  revised  tariff 
sheets  to  reflect  its  restated  Base  Tariff 
Rates,  also  to  become  effective  on  the 
first  day  of  the  month  following  the  date 
of  such  filing,  namely  July  1. 1993. 

ESNG  states  that  the  restated  Base 
Tariff  Rates,  as  filed  herein,  also  refiect 
ESNG's  most  current  purchased  gas 
costs  and  Account  858  transportation 
costs  as  of  its  most  recent  Purchased  Gas 
Adjustment  (PGA)  filing  in  Docket  No. 
TF93-3-000  effective  June  1. 1993.  as 
approved  by  the  Commission  on  June  2, 
1993. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  8. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-15937  Filed  7-6-93;  8:45  ami 
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[Docket  No.  TM93-1  4  A  OOO) 

Granitf-  S*3!e  G,-is  Transmission,  Inc.; 
Proposed  C'lar^^es  m  Rates 

June  30. 1993. 

Take  notice  that  on  June  28. 1993, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  filed  Original  Sheet  No. 
28  in  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  containing 
changes  in  rates  for  effectiveness  on  July 
1.1993. 

According  to  Granite  State,  its  filing 
flows  through  to  its  customers  costs  that 
will  be  directly  billed  to  Granite  State 
by  Algonquin  Gas  Transmission 
Company  (Algonquin).  Granite  State 
further  states  that  Algonquin's 
restructuring  compliance  filing  in 
Docket  No.  RS92-28-000  has  been 
accepted  by  the  Commission  effective 
June  1.  1993.  Prior  to  restructuring, 
Granite  State  purchased  a  portion  of  its 
system  gas  supply  from  Algonguin 
under  its  Rate  Schedule  F-2  and  F-3. 


It  is  farther  stated  that  on  May  28. 
1993,  in  Docket  No.  RP93-126-O00, 
Algonquin  filed  a  limited  Section  4 
filing  to  recover  from  its  former  sales 
customers  the  projected  balances  in  its 
Account  Nos.  191  and  186  by  direct 
billings.  According  to  Granite  State,  on 
Original  Sheet  No.  28,  it  has  allocated 
the  direct  billed  costs  to  its  cu.stomers 
on  the  same  basis  used  by  Algonquin  in 
its  direct  billings  to  Granite  State. 

Granite  State  further  states  that  copies 
of  its  filing  were  served  on  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
prote.st  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  2042fi.  in  accordance  w'th  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  8,  1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary 
IFR  Doc.  93-15933  Filed  7-6-93;  8:45  am] 
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Pocket  No.  RP93-1 45-000] 

K  N  Energy,  Ire  :  Proposed  C'langes  in 
FERC  Gas  Tariff 

June  30. 1993. 

Take  notice  that  on  June  24, 1993.  KN 
Energy.  Inc.  (KN).  P.O.  Box  281304. 
Lakewood,  Colorado  80228.  tendered  for 
filing,  pursuant  to  §  154.63  of  the 
Commission's  Regulations  (18  CFR 
154.63).  the  following  revised  tariff 
sheets  to  First  Revised  Volume  No.  1- 
B  of  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1-B 
Fourth  Revised  Sheet  No.  6fi 
Fifth  Revised  Sheet  No.  66 

KN  states  that  these  tariff  sheets 
reflect  requested  changes  in  the  monthly 
D2  billing  demand  volumes  of 
Minnegasco.  an  existing  wholesale 
customer.  Specifically.  KN  proposes  to 
reallocate  Minnegasco's  D2  demand 
volumes  for  the  month  of  January 
between  Minnegasco's  delivery  zones. 
In  addition,  KN  proposes  to  increase  the 
D2  demand  volumes  for  Minnega.sco's 
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delivery  zones  for  the  month  of  April 
and  in  total. 

K  N  states  that  in  order  for 
Minnegasco  to  avoid  certain  overrun 
charges,  KN  requests  that  Fourth 
Revised  Sheet  No.  66  be  made  effective 
J/inuary  1, 1993  and  that  Fifth  Revised 
Sheet  No.  66  be  made  effective  April  1. 
1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
38.'i.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  8, 1993.  Protests 
will  be  considered  by  the  Conrimission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoL»  1)  ..^hell, 
Secretary. 
!FK  Doc.  93-15928  Filed  7-d-93;  8:45  am] 
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[Oocke»  No  CP93~502-O00] 

Northtrn  N,=*tura'  Gas  Cc.  Request 
Under  BlarKet  Autrorization 

June  30. 1993. 

Take  notice  that  on  June  21. 1993. 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street,  Houston. 
Texas  77002  filed  in  Docket  No.  CP93- 
502-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
upgrade  two  existing  delivery  points  to 
accommodate  natural  gas  deliveries  to 
Peoples  Natural  Gas  Company,  a 
Division  of  UtiliCorp  United  Inc. 
(Peoplee)  pursuant  to  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  pll  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Northern  states  that  it  requests 
authority  to  upgrade  two  existing 
delivery  points  to  accommodate  natural 
gas  deliveries  to  Peoples  to 
accommodate  increased  service  to 
Robert  Ferring  (Broadview  Trailer 
Court)  in  Dubuque  County,  Iowa  and 
Adair.  Iowa  Town  Border  Station  (TBS) 
in  Guthrie  Coin.; v   Inwa  to 
accommodate  service  under  Northern's 


currently  effective  TF  Rate  Schedule. 
Northern  indicates  that  the  proposed 
estimated  volumes  to  be  delivered  to 
Peoples/Robert  Ferring  is  123.0  Mcf/day 
and  21,546  Mcf  on  an  annual  basis  with 
an  estimated  cost  of  $22,568  to  upgrade 
the  delivery  point  and  to  Peoples/Adair 
TBS  is  960.0  Mcf/day  and  97.522  Mcf 
on  an  annual  basis  with  an  estimated 
cost  of  $7,965  to  upgrade  the  delivery 
point.  Northern  states  that  the 
additional  natural  gas  volumes  will  be 
used  for  commercial  and  residential 
fuel. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-15934  Filed  7-6-93;  8:45  ami 

BtLUNG  CODE  6717-01-M 

[Docket  No.  RP90-104-022] 

'!''^:<as  Gas  '^farsirussion  Corp.,  Heport 

June  30. 1993. 

Take  notice  that  on  January  21, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  refund  report  detailing 
refunds  made  to  its  customers  on 
January  19,  1993,  for  the  periods 
November  1,  1990  through  November 
27,  1990  and  November  28, 1990 
through  October  31,  1992. 

Texas  Gas  states  that  the  refunds  were 
made  in  accordance  with  provisions  of 
Article  I  of  the  Stipulation  and 
Agreement  filed  in  Docket  No.  RP90- 
104. 

Texas  Gas  states  that  copies  of  report 
were  sent  to  each  affected  customer  and 
the  respective  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 


Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  8, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-15935  Filed  7-6-93:  8.45  amj 
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(Docket  No  RP93-106-002) 

Texas  Gas  T  ransmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  30. 1993. 

Take  notice  that  on  June  25,  1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  certain 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  to  reflect  changes  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  and  First 
Revised  Volume  No.  2-A. 

Texas  Gas  states  that  this  filing  is 
being  made  to  comply  with  Commission 
Order  dated  May  28,  1993,  wherein 
Ordering  Paragraph  (D)  of  the  May  28 
Order  directed  Texas  Gas  to  "file  an 
impact  study,  minimization  plan,  and 
pro  forma  tariff  sheets  within  30  days 
*   •   *"  regarding  cost  mitigation  issues 
on  the  primary  filing.  Ordering 
Paragraph  (E)  stated  that  "Texas  Gas 
shall  file  a  lead-lag  study," 
supplemental  lead-lag  data,  and 
substitute  tariff  sheets.  Finally,  the 
Order  also  requested  Texas  Gas  to  file, 
executed  contracts  associated  with  the 
Transco  expansion  facilities  before 
ruling  on  removal  of  the  "at-risk" 
condition  in  that  certificate. 

Texas  Gas  states  that  copies  of  the 
filing  are  being  mailed  to  all  persons 
listed  on  the  official  service  list  in 
Docket  No.  RP93-106. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energ>'  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  8. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  ap.d  arp  avai'rihle  for  public 

inspect;  or;  , 

Lou  D.  Cashell,  j 

Secretary 

IFR  Doc  93-15927  Filed  7-&-93;  8:45  am) 
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(Docket  No.  RP93-61-002] 

1>-T  Offshore  System   Tariff  Filing 

June  30.  1993. 

Take  notice  that  on  June  25, 1993, 

U-T  Offshore  System  (U-TOS)  tendered 
for  filing  certain  revised  tariff  sheets  to 
Second  Revised  Volume  No,  1  and 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff,  which  tariff  sheets  are  contained 
in  Appendix  A  to  the  filing.  The 
proposed  effective  date  of  the  revised 
tariff  sheets  is  July  1. 1993. 

U-TOS  states  that  the  purpose  of  the 
instant  filing  is  (1)  to  place  into  effect 

on  July  1    \992,  upon  conclusion  of  the 
suspension  period  in  this  proceeding, 
the  rates  filed  herein  on  December  31, 
1902,  as  adjusted  to  eliminate  any  costs 
associated  with  enhancing  U-TOS' 
Electronic  Bulletin  Board,  installing  gas 
control  and  monitoring  systems,  and 
acquiring  gas  needed  for  system  line 
pack,  whif.h  costs  were  included  in 

U-TOS  filed  rates  but  which  were  not 
incurred  by  June  30.  1993,  and  (2)  in 
compliance  with  Ordering  Paragraph  (B) 
of  the  Commission's  January  28,  1993 
order  herein,  to  remove  from  U-TOS' 
firiff  those  provisions  whereunder  the 
Annual  Charge  Adjustment  (ACA)  has 
been  collected  by  means  of  a  surcharge. 

U-TOS  states  that  copies  of  the  filing 
have  been  served  on  all  affected 
shippers  ar.  J  other  interested  parties  in 
Docket  No  RP93-61. 

Any  person  desiring  to  protest  said 
fiiing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  Nonn  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  2\\  of  the  Commission's 
Rules  of  Pra(  tu.e  and  Procedure  18  CFR 
385  211  Ail  such  protests  should  be 
filed  on  or  before  July  8,  1993.  Protests 
will  be  considered  by  the  Commission 
i.n  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protHstants  parties  to  the  proceeding, 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 

LoiaO.  Cash^ll,  | 

Secretary 

;FK  Doc  93-15930  Filed  7-6-93;  8:45  am) 
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(Docket  No   RP92-4B-0O9] 

V'king  Gas  Transmission  Co..  Tariff 

Filing 

June  30. 1993. 

Take  notice  that  on  June  25, 1993, 
Viking  Gas  Transmission  Company 
(Viking),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  tariff  sheet  to  be  effective 
July  1, 1993: 

First  Revised  22nd  Revised  Sheet  No.  6 

Viking  states  that  the  purpose  of  this 
filing  is  to  implement  the  "Interim 
Settlement  Rates"  established  pursuant 
to  the  Stipulation  and  Agreement  filed 
by  Viking  in  the  referenced  docket  and 
approved  by  the  Commission  in  its  May 
6, 1993  Order  Approving  Settlement  as 
Modified. 

Viking  states  that  copies  of  the  filing 
is  being  served  upon  each  party  shown 
on  the  Commission's  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  8, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-15925  Filed  7-6-93;  8:45  am) 
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(Docket  No.  TO93-4-43-001 1 

Williams  Natural  Gas  Co  .  Proposed 
Changes  ^n  FERC  Gas  Tariff 

June  30, 1993. 

Take  notice  that  on  June  25. 1993, 
Williams  Natural  Gas  Company 
(Williams)  tendered  for  filing  as  part  of 
this  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  effective  date  of  June 
1,1993: 

Substitute  Second  Revised  Fifteenth  Revised 

Sheet  No.  6 
Substitute  Second  Revised  Sixteenth  Revised 

Sheet  No.  6A 
Substitute  Second  Revised  Seventeenth 

Revised  Sheet  No.  9 

Williams  states  that  on  June  15, 1993, 
it  filed  an  out-of-cycle  PGA  in  Docket 
No.  TQ93-4-43-000  with  a  proposed 
effective  date  of  June  1. 1993.  Williams 


states  that  the  Commission  staff  has 
recommended  that  the  lune  l.'i  filing  be 
restated  as  an  interim  PGA  filing 
pursuant  to  Section  154.309  of  the 
Commission's  regulations.  Williams 
states  that  the  instant  filing  replaces 
Williams'  June  15.  1993  filing. 

Wilhams  states  that  copies  of  the 
filing  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator,'  Commission. 
825  North  Capitol  Street,  NT., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  8,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashel!, 
Secretary. 
(FR  Doc.  93-15932  Filed  7-6-93;  8:45  ami 
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[Docket  No.  CP93-5 16-000) 

Williston  Basin  Interstate  Pipeline  Co.; 
Request  Under  Blanket  Authorization 

June  30, 1993. 

Take  notice  that  on  June  25,  1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  in  Dof  ket  No.  CP93- 
516-000  a  request  pursuant  to 
§§157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFP  157  205, 
157.216)  for  authorization  to  add  a  new 
meter  and  appurtenant  facilities  and  to 
abandon  1,970  feet  of  transmission 
lateral  pipeline  by  sale,  under  Williston 
Basin's  blanket  certificate  issued  in 
Docket  No.  CP82-487-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Williston  Basin  proposes  to  construct 
and  operate  a  new  meter  station  and 
related  facilities,  in  Yellowstone 
County,  Montana,  to  effectu.ile 
deliveries  of  gas  to  Montana-Dakota 
Utilities  Co.  (Montana-Dakota)  for 
ultimate  delivery  to  CENEX,  an  end-use 
customer  connected  to  Montana- 
Dakota's  system,  Williston  Basin  states 
that  the  cost  of  the  construction,  which 
will  be  reimbursed  by  Montana-Dakota, 


is  $32,463.  Williston  BaMn  also 
proposes  to  abandon  1.970  feet  of 
transmission  lateral  pipeline,  by  sale  to 
Montana-Dakota.  The  facility  is  located 
between  the  proposed  meter  facilities 
and  the  existing  meter  station  owned  by 
Montana-Dakota  which  is  used  to  meter 
deliveries  to  CENEX.  Williston  Basin 
states  that  there  would  be  no  impact  on 
service  provided  by  Williston  Basin  to 
Montana-Dakota  or  its  end-use 
customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\-en8  or  nt»!ire 
of  intervention  and  pursuant  t;i 
§157.205  of  the  Regulations  undor  the 
Nntural  Has  Act  (13  CFR  15''  205]  a 
pr  .t'»st  ii:  the  request.  If  no  i;-!itrs(  is 
filed  within  the  time  allowed  t;  t  -sm   - 
the  proposed  activity  shall  be  dcbir.uii  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  IS  filed  and  not  withdrawn 
w  ;;hin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
snail  be  treated  as  an  applicanon  for 
autlionzation  pursuant  to  st->r;:n[;  7  (  f 
th.e  Natural  Gas  .^ct. 
Loi*  D  Cashell. 
Sf'crftary 

IF'R  Doc   tJt-lSy.ie  Fil.'(i  -J-^-l^   8-45  a.-ri,' 
BILLING  CODE  €TU-0\~m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4675-5] 

Agency  Information  Collection 
Activities  Under  0M8  Review 

AGENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  USC 
3;')01  pt  spq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
ahstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0,M3)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
mformn'ion  collection  and  its  expected 
cost  and  burden,  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  6,  1993. 
FOR  FURTHER  INFORMATION,  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR,  CONTACT:  Ms.  Sandy 
Farmer  at  EPA.  (202)  2f)(>-.-4(). 
SUPPLEMENTARY  INFORMATION: 


CStTu. 
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Title:  New  Source  Performance 
Standards  (NSPS)  for  Small  Industrial- 
Ccmmercial-Inslitutional  Steam 
Generating  Units  (Subpart  Del- 
Reporting  and  Recordiceeping 
Requirements  (EPA  ICR  No.  1564.03; 
0MB  No.  2060-0202).  This  is  a  request 
for  renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  or  operators  of 
small  industrial-commercial- 
institutional  steam  generating  units 
must  provide  EPA,  or  the  delegated 
State  regulatory  authority,  with  one- 
time notifications  and  reports,  and  must 
keep  records,  as  required  of  all  facilities 
subject  to  the  general  NSPS 
requirements.  Monitoring  techniques 
vary  by  fuel  type  and  unit  size.  Owners 
or  operators  of  oil-  and  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  10  to  100  million  Btu/hr 
must  monitor  302  emissions  and 
submit  quarterly  compliance  reports. 
Monitoring  of  opacity  and  submission  of 
quarterly  excess  emissions  reports  are 
required  for  coal-,  wood-,  and  residual 
oil-fired  units  greater  that  30  million 
Btu/hr  heat  input  capacity.  The 
notifications  and  reports  enable  EPA  or 
the  delegated  State  regulatory  authority 
to  determine  that  best  demonstrated 
technology  is  rvstalied  and  properly 
operated  nna  rnfiintained  and  to 
■>i"hedu  ;h  inspect:  ijiis 

.'       jV' ;  s' .;p,r:;rn,'  The  public 
n.'i  ortiug  burden  for  this  collection  of 
information  is  estimated  to  average 
1,276  hours  per  response  for  reporting, 
and  626  hours  per  recordkeeper 
annually.  This  estimate  includes  the 
time  needed  to  review  instructions. 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

Respondents:  Owners  or  op>erators  of 
small  industrial  commercial- 
institutional  steam  generating  units. 

Estimated  Number  of  Respondents: 
319. 

Estimated  Number  of  Responses  Per 
Respondent:  4. 

Estimated  Total  Annua!  Burden  on 
Respondents:  229.674  hours. 

Frequency  of  Collection:  One-time 
notifications  and  reports  for  new 
facilities;  quarterly  reporting  for  existing 
facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Fanner.  U.S.  Environmental 

Protection  Agency.Information  Policy 

Branch  (PM-223Y).  401  M  Street, 

SW.,  Washington,  DC  20460. 


and 

Mr.  Chris  Wolz.  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17lh  Street. 
NW.Washington.  DC  20503. 

Dated:  June  30. 1993. 

David  Schwarz. 

Acting  Director,  Regulatory  Manngement 
Division. 

(FR  Doc.  93-159fi8  Filed  7-6-93;  8:45  ami 
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[FRL  4676-2] 

New  *>our:e  R?v'ew  Reform 

Subco'-  '-'■  ■;«€ 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  On  November  8, 1990.  the 
U.S.  Environmental  Protection  Agency 
(EPA)  gave  notice  of  the  establishment 
of  a  Clean  Air  Act  Advisory  Committee 
(CAAAC)  (55  FR.  No.  217.  46993)  which 
was  established  pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app 
I). 

Today.  EPA  announces  establishment 
of  the  New  Source  Review  (NSR) 
Reform  Subcommittee  under  the 
auspices  of  the  CAAAC.  The 
subcommittee's  purpose  is  to  provide 
independent  advice  and  counsel  to  the 
EPA  on  policy  and  technical  issues 
associated  with  reforming  the  NSR 

OPEN  MtfciiNu  uAiLi,:  Notice  is  hereby 
given  that  the  NSR  Reform 
Subcommittee  will  hold  an  open 
meeting  on  July  21-22. 1993  from  8  a.m. 
to  5  p.m.  at  the  Omni  Hotel.  Durham. 
North  Carolina.  Due  to  the  size  of  the 
meeting  room,  seating  is  limited  to 
approximately  100  individuals  and  will 
be  made  available  on  a  first  come,  first 
serve  basis. 

This  meeting  will  address  NSR  issues 
related  to  best  available  control 
technology  and  Class  I  areas. 
INSPECTION  OF  COMMITTEE  DOCUMENTS: 
Documents  relating  to  the  above  noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  CAAAC  meeting 
minutes  will  be  available  for  public 
inspection  in  EPA  Air  Docket  No.  A- 
90-37.  The  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  to  12  noon  and  1:30  to  3:30  p.m., 
weekdays,  at  EPA's  Air  Docket  (LE- 
131).  room  M-1500,  401  M  Street.  SW.. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOfl  FURTHER  INFORMATION:  Concerning 
the  NSR  Reform  Subcommittee  or  its 
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activities,  please  contact  Mr  David 
Solomon,  Designated  Federal  Official  to 
the  subcommittee  at  (919)  541-5375 
telefax  (919)  541-5509.  or  bv  rr.ail  a* 
US.  EPA.  Office  of  Ait  Quality  Planning 
and  Standards,  Air  Quality  Management 
Division  (MD-15),  Research  Triangle 
Park,  North  Carolina  27711 

The  subcommittee  will  be  consulted 
on  environmental,  technical,  scientific, 
economic,  policy,  and  guidance  issues. 
Specificallv,  the  responsibilities  rf  the 
NSR  Subcommittee  include  providing 
the  Agency  with  advice  on  approaches 
for  reformma  the  NSR  njles  in  order  to 
reduce  the  complexity,  inflexibility  and 
impediments  to  speedy  review  of  the 
current  systems,  while  at  the  same  time 
maintaining  the  environmental  goals 
and  benefits  embodied  in  the  current 
approach  (i  e  ,  protecting  and  improving 
air  quality  and  advances  in  control 
tttchnoiogiasi 

The  NSR  Subcommittee  is  composed 
of  2  mem,bers  of  the  CA.\AC  and  26 
other  members  which  were  selected  and 
appointed  by  the  Assistant 
Administrator  of  the  Office  of  Air  and 
Radiation  for  a  2-year  term.  Members  of 
the  NSR  Subcommittee  were  selected  on 
the  basis  of  their  professional 
qualifications  ana  diversity  of 
perspectives  which  will  enable  them  to 
provide  sound  advice  and  guidance  to 
the  Agencv  in  refornr.ng  the  NSR  rules. 

The  NSft  Subcommittee  membership 
is  a  balanced  representition  from  the 
following  se<:iors  Business  and 
industry.  State  and  local  Eovemments, 
and  nongovernmental  aiifi 


environmental  groups  All  mmntHTS  are 
appointed  as  representatives  of  non- 
Federal  interests. 

Meetings  will  be  held  approximately 
four  times  a  year,  as  determined  by  the 
EPA  co-chairperson.  The  meetings  will 
be  open  to  the  public  and  will  be 
announced  in  the  Federal  Register  The 
Designated  Federal  Offirer  will  be 
present  at  all  meetings  and  is  authorized 
to  adjourn  any  meeting  whenever  it  is 
determined  to  be  in  the  public  interest 
Each  meeting  will  be  conducted  in 
accordance  with  an  agenda  approved  in 
advance  of  the  meeting  by  the 
Designated  Federal  Officer. 

Dated:  June  30. 1993. 
i:>Kn  S  S«itz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 
|FR  Doc.  93-16019  Filed  7-6-93;  8:45  ami 
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[OPP-0C355.  FRL-4580-^'] 

Reregistration  Eligibility  Documents; 
Completion  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  Notice,  pursuant  to 
section  4(gj(2]  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  concludes  the  comment  period 
of  the  draft  reregistration  eligibility 
decision  documents  for  several 
chemical  cases. 


ADDRESSES:  Copies  of  these  REDs  aie 
available  from  the  National  Technit  a! 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161, 
ATTN;  Ordf-r  Desk;  telephone  no.  (703) 
4R7-4fi50,  To  obtain  copies  you  must 
provide  the  publication  number  that  has 
been  assigned  to  the  RED  listed  in  the 
table  below 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  VVhiters,  Accelerated 
Reregistration  Branch,  Special  Review 
and  Reregistration  Division  (H7508\V), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV  ,  Washington,  DC  20460. 
Office  location:  Cr)stal  Station  1, 
VVF34N4,  2800  Crystal  Drive,  Arlington. 
VA.  By  telephone'  1-800-552-8879. 
SUPPLEMENTARY  INFORMATION:  During 
fiscal  years  1491  and  I'sqz,  EPA 
published  Notices  in  the  Federal 
Register  announcing  the  availability  of 
Reregistration  Eligibility  Documents  for 
the  listed  pesticide  active  ingredients. 
These  REDs  were  issued  as  draft 
documents,  with  initiation  of  a  BO-day 
comment  period.  In  these  REDS.  EPA 
provided  its  regulatory  position  on  the 
current  registered  uses  of  these 
pesticides  and  set  forth  certain 
requirements  for  product  reregistration 
eligibility.  There  were  no  comments  for 
the  REDs  cited  below. 

Therefore,  the  Agency,  by  this  Notice, 
considers  these  documents  final 
derisions  on  the  reregistration  eligibility 
of  the  pesticides  listed  in  the  following 
table. 


Chemical  Name 

Case  Num- 
ber 

RED  Date 

RED  NTiS  Niurrber 

Aikyl  Amine  HydrocMocde  

Capsaicin                  .         

3051 

4018 
4019 
4024 
4030 
3071 
0646 
0151 
2330 
4052 
0030 
0342 
4079 
4081 
4001 
4065 
0169 

8/92 

6,92 
9/91 
6/92 
9,91 
9,'92 
12;  90 
1./91 
8;'92 
1/91 
3;'91 
6/91 

a'92 

9/91 
9/91 
9,'92 
9/92 

PB92-220219 
PB93-101434 

Cartxjn  &  Cartxxi  Dioxhjs „ „ 

Dned  BJood    «, 

PB92-'61926 
PB92-22'829 
PB92-161942 

Ethyfene              

PB93- 100337 

Fosetyl-AJ  (Altetto) 

PB92- 114339 

Heltotriis  NPV       

PB92-1 11663 

lndo(e-3-but/nc  acid 

PB92-221969 

Irofganic  Nitrate/Nitrite  

PB92-161975 

Meltxjprene    

PB92-111855 

Potassium  Bromide ^.V. 

PB92-1 14352 

Putrescent  Who^e  Egg  Solids 

PB92-220227 

Silica  Get , 

PB92-161900 

Sodium  Diacetate 

.      PB92-161934 

Sodium  Hydroxide 

PB93-124691 

Streptomycin/ Sulfate    

PB93-100366 

UMI 


Fed'rai   Register 


Nr, 
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DijtMd:  June  25.  1993. 
Peter  Caulkins, 

Acting  Director,  Special  Review  and 
Rffregistration  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  93-15875  Filed  7-6-93;  8:45  am) 
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[PF-S77;FRL-4C3<-6] 

C^ba-Geig,  Ocrp,;  Amended  Pesticide 
i"etition  for  Proplconazole 

AGENCY:  Environmental  Protection 
\iiency  (EPA). 
ACTION:  Notice. 

Si.M«4ARY:  EPA  has  received  from  the 
Ciba-Ceigy  Corp.  the  filing  of  an 
amendment  to  pesticide  petition  (PP) 
8F3674  proposing  to  establish 
tolerances  for  residues  of  the  fungicide 
propiconazole  (l-![2-(2.4- 
dirhlorophenyl)-4-propyl-l,3-dioxolan- 
2-yIlmethyll-lH-l,2,4-triazole  and  its 
metabolites,  determined  as  2,4- 
dirhlorobenzoic  acid  and  expressed  as 
parent  compound)  as  follows:  in  or  on 
the  raw  agricultural  commodities  corn 
fodder  and  com  forage  at  12.0  parts  per 
million  (ppm),  com  grain  at  0.1  ppm, 
sweet  corn  (kernels  plus  cobs  with 
husks  removed)  at  0.1  ppm,  pineapples 
at  0.1  ppm,  and  pineapple  fodder  at  0.1 

A20RESSES.  By  mail,  submit  written 
comments,  identified  by  the  document 
control  number  (PF-5771,  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Oi>erations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SVV.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128. 
CM  #2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHE-   '•*  OR'  ^     ON  CONTACT: 
Susan  Lewis.  Prodi:ct  Manager  (PM  21), 
Registration  Division  (H-7505C).  Office 


of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SVV., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  227,  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  (703)-305-6900. 

SUPPLEMENTARY  INFORMATJON:  EPA  has 
received  from  the  Ciba-C»eigy  Corp..  P.O. 
Box  18300.  Greensboro.  NC  27419.  an 
amendment  to  the  notice  of  filing  under 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a)  for 
pesticide  petition  (PP)  8F3674.  which 
appeared  in  the  Federal  Register  of 
October  12.  1988  (53  FR  39783).  The 
original  petition  proposed  to  amend  40 
CFR  180.434  by  establishing  tolerances 
for  the  fungicide  l-((2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yllmethyll-lH-1.2.4-triazole  and  its 
metabolites,  determined  as  2,4- 
dichlorobenzoic  acid  and  expre.ssed  as 
parent  compound,  in  or  on  the 
commodities  celery  at  5.0  ppm,  corn 
fodder  and  com  forage  at  10  ppm.  corn 
grain  at  0.1  ppm.  sweet  corn  (kernels 
plus  cobs  with  husks  removed)  at  0.1 
ppm,  pineapples  at  0.1  ppm,  pineapple 
fodder  at  0.1  ppm,  legume  vegetables 
(succulent  or  dried)  at  0.5  ppm,  and 
legume  vegetables  foliage  at  5.0  ppm. 

Ciba-Ceigy  has  amended  the  petition 
to  propose  amending  40  CFR  180.434  by 
establishing  a  regulation  to  permit  the 
residues  of  the  fungicide  l-((2-(2,4- 
dichlorophenyl)-4-propyI-l,3-dioxolan- 
2-ylImethyl]-lH-l,2,4-triazole  and  its 
metabolites,  determined  as 
dichlorobenzoic  acid  and  expressed  as 
parent  compound,  in  or  on  corn  forage 
at  12.0  parts  per  million  (ppm).  com 
fodder  at  12.0  ppm,  com  grain  at  0.1 
ppm,  sweet  com  (kernels  plus  cobs  with 
husks  removed)  at  0.1  ppm,  pineapples 
at  0.1  ppm,  and  pineapple  fodder  at  0.1 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography. 

In  previous  amendments  to  the  cited 
pesticide  petition,  requested  by  Ciba- 
Geigy.  celery  was  separated  out  and  is 
the  subject  of  its  own  petition,  and 
legumes  were  withdrawn  altogether. 

Authority:  7  U.S.C.  346a  and  371. 
Dated:  June  24,  1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Pegistration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-15985;  Filed  7-6-93;  8:45  am) 
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(OPP-50756;  FRL-4631-71 

Receipt  of  Notification  of  Intent  to 
Conduct  Small-Scale  Field  Testing; 
Nonlndigenous  Microbial  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  Stag's 
Leap  Wine  Cellars  a  notification  of 
intent  to  conduct  small-scale  field 
testing  on  grape  vines  in  California  of  a 
strain  of  Trichoderwa  viride  being 
imported  from  New  Zealand. 

DATES:  Comments  must  be  received  on 
or  before  July  21. 1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  {H7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  conceming  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM-21),  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227.  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  (703)-305-6900. 
SUPPLEMENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial 
Products  Subject  to  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act"  of  June  26,  1986  (51  FR  23313).  has 
been  received  from  Stag's  Leap  Wine 
Cellars.  5766  Silverado  Trail.  Napa.  CA 
94558.  The  purpose  of  the  proposed 
testing  is  to  evaluate  the  efficacy  of  a 
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nonindigenous  strain  of  Tiichodermn 
viride  being  imported  from  New 
Zealand  for  the  control  of  Eutypa  die- 
back  of  grape  vines.  The  proposed  fi«id 
tests  would  be  conducted  in  California 
on  a  total  area  of  less  than  10  acrf!s. 

Dated:  June  24,  1993. 

Lawrence  E.  Culieen, 

AcVng  Director.  Registration  Divisutn  Otftre 
of  Pesticide  Programs 

IFR  Doc.  93-1 59S4  Filed  ?-&-«,  8  45  ami 
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FARM  CREDTT  A0Mlf4iSTRATiON 

[BI4-10->JUN-93-03] 

Policy  Statement  Concerning  Out-of- 
Tenitory  Financlal^y  Related  Services 

AGENCr:  Farm  Credit  Administration. 
ACTION:  Poiiry  (Statement. 

SUMMARY:  On  fune  10.  19^3,  the  Farm 
Credit  Administration  Board  (Board) 
adopted  a  policy  statement  concerning 
out-of-territorv'  financially  relatied 
services.  The  FCA  Board  interpryls 
section  1,12  of  the  Farm  Credit  Act  of 
1971,  as  amended,  to  authorize  the 
offering  of  financially  related  services 
outside  of  formally  chartered  territones. 
This  interpretation  will  provide 
consistent  authorities  to  Farm  Credit 
institutions  for  the  lending  and 
financially  related  services  functions, 
EFFECTIVE  DATE;  June  10,  1993. 
F0«  FURTHER  INFORMATION  COW  ACT: 
Curtis  M.  Anderson,  Secietarv  to  the 
Farm  Credit  Administration  Board, 
Farm  Credit  Administration,  McLean. 
Virginia  22102-5090,  (703)  883^003. 
TDD  (703)  883-^444. 

SUPPtEMENTARY  INFORMATION:  The  text  of 
the  Board's  policy  statement  concerning 
out-of-territory  financially  related 
services  is  set  forth  below  in  its  entirety: 

Board  Action  Item  Policy  Statement — 
FCA  Board  Action  on  Policy  Statement 
Concerning  Out-of-Terrilory 
Financially  Related  Services 

BM-lO-nJN-93-03 

FCA-PS-tf«  j 

Effective  Date.  Upon  adoption. 

Effect  on  Previous  Action:  None;  see 
also  December  1983  Federal  Farm  Credit 
Board  Policy  on  Financially  Related 
Services. 

Source  of  Authority:  Section  1.12  of 
the  Farm  Credit  Act  of  1971  (Act),  as 
amencfed,  12  U  S.C.  2020;  section 
5  17(a)  of  the  Act.  12  U.S.C.  2232;  12 
CFR  618.8000. 

Whereas,  Farm  Credit  institutions  are 
endeavoring  to  expand  customer  bases 


and  the  financially  related  services 
(FRS)  that  may  be  off*  red  to  them 
Certain  institutions  mav  have  the 
rtrisources  'o  (ieveiop  an  expjertise  and  an 
exper.enced  staff  in  providing  FRS  that 
other  institutions  may  not  have  the 
capability  or  desire  to  develop  and 
provide; 

Whereas,  the  Farm  Credit 
Administration  (FCA)  has  the  authority 
to  modify  territones  and  boundaries  of 
Farm  Credit  di<;tn'-ts  with  the 
concurrence  of  thf  district  bank.s 
involved  and  the  authority  to  establish 
regulations  governing  financially  related 
services; 

Whei^ns.  m  iy72.  the  P'CA  enacted 
rvguiations  authonzing  out-of-temtory 
lending,  subject  to  the  concurrence  of 
the  other  institutions  providing  similar 
cn'dit  m  the  l(x.ation.  Despite  adopting 
numerous  ameiKimeni.s  to  the  Act  since 
1972,  Congress  has  not  taken  action  that 
restricts  FCA's  interpretation  of  its 
authorities  to  enact  regulations 
governing  out-of-territory-  activities. 

Therefore,  the  FCA  Board  Hftrehy 
Adopts  the  Following  Statemfnt  of 
Policy: 

The  FCA  Board  hereby  interprets 
section  1.12  of  the  Farm  Credit  Act  of 
1971,  as  amended,  to  authorize  the 
offering  of  financially  related  services 
outside  of  fwmallv  chartered  territories. 
This  interpretation  will  provide 
consistent  authorities  to  Farm  Credit 
institutions  for  the  lending  and 
financially  related  services  functions. 

Out-of-terntory  financiailv  related 
services  programs  are  sub)ect  to  the 
following  conditions,  whirJi  will  be 
included  in  the  FCA's  approval  of  any 
financially  related  services  policy 
submitted  to  authorize  out-of-territory 
activities: 

(1)  Out-of-territory  financially  related 
services  must  be  authorized  in  bank 
financially  related  services  policies, 
which  require  approval  from  FCA, 

(2)  Financially  related  services 
provided  within  an  institution  s 
chartered  territory  should  remain  the 
primary  component  of  the  institution's 
services; 

(3)  The  institution  desiring  to  provide 
financially  related  services  outside  its 
chartered  territory  must  obtain  the 
concurrence  of  all  institutions  chartered 
to  serve  the  territory  in  which  the 
services  will  be  provided;  and 

(4)  Banks  in  both  the  providing  and 
receiving  districts  will  continue  to  be 
required  to  fulfill  their  responsibilities 
in  12  CFR  618.8000.  which  include 
coordinating,  monitonng,  and  reporting 
requirements.  For  example,  12  CFR 
618.8000(b)(3)  requires  that  the 
receiving  district  of  an  out-ofterritory 
service  provide  the  service  through  a 


single  program,  or,  at  a  minimum, 
through  common  programs  within  a 
district. 

Dated  this  10th  day  of  June.  1993. 

By  Order  of  thp  Board. 

Dated   ]unp.  30,  1993, 
Curtis  M.  Anderson, 

Secretary.  Fv.rm  Credit  Administration  Board. 
IFR  Doc.  93-15892  Filed  7-6-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

)unp  29,  1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507) 

Copies  of  this  submission  may  be 
purcha.sed  from  the  Commissions  copy 
contractor.  International  Transc:ription 
Service,  Inc.  2100  M  Street.  NVV.,  suite 
140.  Washington.  DC  20037.  (202)  857- 
3B0O.  For  further  information  on  this 
submis.sion  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  com.ment 
on  this  information  collection  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503,  (202) 
395-4814. 

0MB  Number  3060-0448 

Title:  Section  63  07,  Special  procedures 
for  non-dominant  domestic  common 
carriers 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Business  or  other  for- 
profit 

Frequency  of  Response:  On  occn.sion 
reporting  requirement 

Estimated  Annual  Burden:  100 
responses;  1  hour  average  burden  per 
response;  100  hours  total  annual 
burden 

Needs  and  Uses:  Where  a 
communications  fa<:ility  may  have  a 
significant  effect  on  the  environment, 
the  Commission  rules  implement 
federally  mandated  laws  by  rtnjuiring 
that  applicants  and  licensees  submit 
environmental  and  undergo 
environmental  processing.  Section 
63.07  of  the  Commission's  rules, 
subjects  domestic,  non-dominant, 
facilities-based  common  carriers  to 
the  same  requirements  as  all  other 
FCC-regulated  entities.  Specifically,  a 
carrier  is  required  to  ascertain 
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whether  its  facility  may  have  a 
significant  environmental  effect,  and 
if  so,  the  carrier  must  submit  an 
environmental  assessment  and  await 
the  completion  of  environmental 
review  prior  to  commencing 
construction.  Where  the 
circumstances  warrant  the  filing  of  an 
environmental  assessment,  the 
information  contained  therein,  47 
CFR  1.1311,  would  be  reviewed  by 
attorneys,  engineers  and 
paraprofessionals  to  determine 
whether  the  environmental 
assessment  is  sufficiently  complete 


Applicant 


Richard  Richards 


and  in  compliance  with  the 
Commission's  rules  to  be  acceptable 
for  filing.  The  Commission  would  also 
solicit  the  views  of  other  agencies 
with  relevant  expertise  and  review 
their  comments  in  conjunction  with 
the  environmental  assessment  to 
determine  whether  the  facility  will 
have  a  significant  environmental 
effect.  The  staff  then  would  inform 
the  carrier  of  its  findings,  and  the 
carrier  would  have  the  opportunity  to 
"reduce,  minimize  or  eliminate"  the 
environmental  problems.  If  the 
environmental  problem  remains,  the 


agency  would  prepare  Environmental 
Impact  Statements. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-15907  Filed  7-6-93:  8:45  ami 
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'  •  r  f- r  A  3  A oplication  Designated  for 
Hea.'.r.g 

1.  The  Commission  has  before  it  the 
following  application  for  renewal  of 
license: 


City/state 


Sierra  Vista,  A2 


File  No. 


BRTrL-921116lG 


MM  docket 
Ho. 


93-176 


(Seeking  a  renewal  of  the  license  of 
Station  K33CG  (LPTV)) 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
proceedinK  upon  whose  issues  are  set 
forth  beiow: 

1,  To  detenr,:r.e,  ;ri  light  of  Richard 
Ri(:hard.s'  conviction  for  violating  title 
^1,  I'.'iited  States  Code,  sections 
B4l(a]ii).  841(b)(1)(D)  and  841(b)(5), 
whether  Richards  possesses  the 
requisite  qualifications  to  be  the 
licensee  of  station  K33CG. 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  whether  the  grant  of  the 
application  to  renew  the  license  of 
station  K33CG  will  serve  the  public 
interest,  convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
320),  1919  M  Street,  NW..  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service,  2100  M  Street. 
NW..  suite  140,  Washington,  DC  20037 
(telephone  202-857-3800). 

r.'deral  Communications  Commission 

William  Galon, 

Acting  Secretary. 

IFR  Doc.  93-15906  Filed  7-6-93;  8:45  am) 
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FFOERAL  MARITIME  CZt/W^>S\CN 

Agreernent(s)  Fiiect.  S.:in  Francisco 
Port  Authority,  et  ai. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  DC  205~3.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-004070-009. 

T;fye;  Port  of  San  Francisco/ 
Stevedoring  Ser\'ices,  of  America 
Terminal  Agreement. 

Parties:  San  Francisco  Port 
Commission,  Stevedoring  Services  of 
America. 

Synopsis:  The  amendment  extends 
the  term  of  the  Agreement  through 
August  31,  1993. 

Agreement  No.:  224-200126-003. 

Title:  Port  of  San  Francisco/Blue  Star 
Line/Columbus,  Lines  Terminal 
Revenue  Sharing  Agreement. 

Parties:  San  Francisco  Port 
Commission,  Blue  Star  Line,  Columbus 
Lines,  Inc. 

Synopsis:  The  amendment  extends 
the  term  of  the  Agreement  through 
August  31,  1993. 

Dated:  )une  30. 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C  Polking, 

Secretary. 

[FR  Doc.  93-15909  Filed  7-6-93;  8:45  ami 
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Ocean  Fe  a   *  Forwarder  License    • 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Pellkirk  Services,  Inc.,  631  E.  Dania 
Beach  Blvd..  Dania.  FL  33004.  Officer: 
Shirley  Kirano.  President/Director. 
Beatriz  Caputo.  53  Regis  Drive.  Staten 

Island,  NY  10314,  Sole  Proprietor. 
Sea  Bridge  International,  Ltd..  80 
Lafayette  Street.  Copiague,  NY  11726, 
Officer:  Theodore  Mikucki,  President. 
J.M.C.  Cargo  Services.  Inc.,  4575  S.W. 
128th  Ave.,  Miami.  FL  33175,  Officer: 
Fernando  J.  Ruiz,  Pres./V.  Pres./Secre. 
Fashion  Distribution  Services,  Inc.,  148- 
03  Guy  R.  Brewer  Blvd  ,  Jamaica,  NY 
11434.  Officers:  Anthony  Turrigiano. 
President/Exec.  V.  Pres..  Gabriele 
Gaetani,  Director,  Filippo  Occaso, 
Secre./Treas./V.  Pres.  Admin..  James 
Tortorella,  Vice  President. 
T.H.  Kelly  International  Inc.,  813 
Grandview  Dr.,  So.  San  Francisco,  CA 
94080,  Officers:  Dean  Huang,  General 
Manager,  Teddy  Tarn.  Stockholder. 
Pacific  King.  802  E.  FranciS  Ave.,  La 
Habra.  CA  90631,  Jorge  H.  Vasquez, 
Sole  Proprietor. 
Due  International,  Inc..  19300  South 
Hamilton  Ave.,  Ste.  220,  Gardena,  CA 
90248,  Officers:  Keisuke  Yoshitome. 
Director,  Takeshi  Sekibe,  President, 
Tatsarin  Linpisal,  Vice  President, 


Elsuko  Nakamura,  Asst  Vum 
President,  Michael  Lublinski, 
Secretary 

Dated   June  30.  1993 

By  the  Ft»dera!  Maritime  Commissiun. 
Joseph  C  Poikiii^ 
Secretary 
IFRDoc   93-1  5<K)a  Filed  7-^93;  8  45  am) 
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FEDERAL  RESERVE  SYSTEM 
[DockM  No.  R-oa(>4] 

Consolidation  of  Purchases  and  Sales 
Service  at  Federal  Reser^^e  Bank  ot 
Chicago 

AG£NCY:  Eioard  of  Governors  of  ihe 
Federal  Reserve  System 
ACnON:  Notice. 

SUMMARY:  The  Board  requests  comrrwnt 
on  a  proposal  by  the  Federal  Reserve 
Banks  to  consolidate  the  priced 
secondary  market  purt:hases  and  5ah»s  of 
securities  service,  whit.h  is  ciirr<'ntiv 
provided  by  eight  Restr.-e  Banks,  at  the 
Federal  Reserve  Bank  of  Chica«o  The 
Reserve  Banks  propose  consolidation  at 
the  Chicago  Reserve  Bank  tn  ini;  rove 
efficiency  and  contain  the  casts  of 
providing  this  service  to  depository 
institutions  nationwide.  The  service 
will  be  included  as  a  part  nf  the  Federal 
Reserve  s  priced  book-«ntry  sw  unties 
service,  beginning  January  1.  19^+4. 

DATES:  Comments  must  be  submitt»»d  on 
or  before  August  6.  1W3 

ADDRESSES:  Comments,  which  should 
refer  to  DocJcet  No.  R-0804,  may  be 
mailed  to  Mr  William  W   VViit's. 
Secretary,  Board  of  Govprriors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW  ,  Washington, 
DC  20551   Comments  addressed  to  Mr, 
Wiles  may  also  be  delivered  to  the 
Board's  mail  rtwm  between  8:45  a.m, 
and  5:1,^  p.m  ,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  'he  security 
control  room  are  arcpssihie  from  the 
courtyard  entrance  on  ZOth  Street 
between  Cotistitu'ion  .^vsnue  and  C 
Street,  NW,  Comments  mnv  be 
inspected  on  room  B-lli2  between  9:00 
a.m.  and  5.00  p.m.,  except  as  provided 
in  §  261  8  of  the  Boards  Rules 
Regarding  tne  Avini.ibility  of 
Information,  12  CP'R  ZfU  H 
FOR  FURTHER  INf  ORMATIOf*  CONTACT: 
Charles  W,  Bennett,  .\^,s,istant  [>,rector 
(202/452-34421,  Geraid  D.  Manypenny. 
Manager  (202/452-3954),  or  Michael  L 
Bermudez,  Financial  Services  Analyst 
(202/452-2216).  Division  of  Reserve 
Bank  Operations  and  Payment  Systems, 


Board  (if  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impeirmi  oniv.  Telecommunications 
Device  for  the  D«af  (TDD),  Dorothea 
Thompson  (202/452-3544).  Board  of 
Governors  of  the  Feder;>l  Reserve 
System.  20tb  and  C  Streets.  NW,. 
Washington.  DC  20551. 

SUPPLEMEffTAflY  INfORMATlON: 

Background 

The  purchases  and  sales  service 
consists  of  the  secondary  market 
purchase  or  sale  of  U.S.  Government 
securities,  which  are  eligible  to  be  held 
in  Federal  Reserve  book-entry 
Purchases  and  sales  are  conducted  for 
institutions'  own  securities  as  well  as 
for  those  of  customers.  Prior  to  the 
passage  of  the  Monetary  Control  Act  of 
1980,  eleven  Reserve  Banks'  offered  the 
service  to  member  banks.  Generally, 
smaller  depository  institutions  with  no 
direct  relationship  with  a  securities 
broker  or  dealer  have  relied  upon 
Reserve  Banks.  With  the  increased 
acceptance  of  book  entry  and  the 
declining  availability  of  Federal  agency 
securities  in  definitive  form,  the 
requests  for  purciiases  and  sales  evolved 
from  the  purchase  and  sale  of  definitive 
securities  to  primarily  book-entry 
securities.  Demand  for  purchases  and 
sales  has  dechned  steadily  over  the  past 
few  years,  from  74,000  transactior.s  in 
19fl0  to  18.400  transactions  in  1992.  The 
service  is  currently  offered  by  eight 
Reserve  Banks;  these  are  Boston, 
Philadelphia.  Cleveland.  Richmond, 
Chicago.  Minneapolis  Kansas  City,  and 
Dallas  with  the  Chicago  Reserve  Bank 
processing  more  than  half  of  the 
System's  annual  volume. 

Consolidation  of  the  purchases  and 
sales  service  provides  an  opportunity  to 
reduce  cost  with  little,  if  any,  impact  on 
the  level  of  service  offered  to  depository 
institutions.  All  seven  Reserve  Banks 
now  offering  the  service  are  expected  to 
consolidate  by  the  end  of  1994.  Two 
Banks  (Cleveland  and  Kan.sas  City)  have 
asked  to  consolidate  as  early  as  possible. 

The  Chicago  Reserve  Bani  is  prepared 
to  support  a  consolidated  purchases  and 
sales  operation  at  Chicago.  A  toll-free 
telephone  number  would  be  available 
nationwide  for  depository  institutions  to 
initiate  transactions  with  the  Chicago 
Reserve  Bank.  A  depository  institution's 
representative,  with  proper 
authorization  on  file  with  the  Chicago 
Reserve  Bank,  would  initiate  orders  to 


<  In  1980,  th«  aleven  Resarv*  Banks  offering  lira 
purchases  and  sales  servire  were  Boston,  New  York, 
PhiladeJphia,  Cleveland.  Richmond.  Atlanta, 
Chicago,  Minneapolis,  Kansas  City.  Dallas,  and  San 
Francisco.  However  in  some  districts,  such  as  San 
Francisco,  demand  (or  the  service  disappeared 
following  the  implementation  of  service  pricing. 


purchase  or  sell  securities  by 
telephoning  the  Chicago  Reserve  Bank 
on  the  recorded  toil-free  line.  After 
determining  that  an  order  to  <;pII 
securities  is  authentic,  the  Chicago 
Reserve  Bank  would  confirm  that  the 
seeoirities  are  held  in  book-entry  form  at 
a  Federal  Reserve  Bank:^  a  minimum  of 
two  dealers  would  be  contaded  if  the 
transaction  is  an  odd  lot,  and  a 
minimum  of  five  dealers  would  be 
contacted  for  round-lot  transactions. 
The  dealer  submitting  the  b<?st  price 
(bid)  generally  would  be  given  the 
order.^  Orders  for  the  purchase  of 
securities  for  depositor^'  institutions 
also  would  be  received  via  recorded 
telephoiib  line  and  verified  for 
authenticity.*  Lik8-,securities  issues  (by 
CUSIP  number)  would  be  combined  by 
Chicago,  whenever  possible,  to  obtain 
the  best  prire  For  purchases,  the  dealer 
submitting  the  bi;st  price  (offer) 
generally  would  be  given  the  order. 

The  Nlonetary  Control  Art  of  1980 
requires  that  the  Federal  Reserve  price 
its  ser\'i(  es  to  depositorv'  institutions  to 
recover  the  costs  incurred  m  providing 
those  services.  Based  on  the  analysis 
which  follows.  con.solidation  of  the 
handling  of  purchases  and  sales 
tiansactions  will  provide  scale 
economies  and  other  efficiencies  not 
available  at  eight  separate  locations. 

The  Board,  after  soliciting  public 
comment,  approved  in  October  1992,  a 
set  of  factors  to  be  used  in  its  analysis 
of  Reserve  Bank  requests  to  withdraw 
from  a  priced  service  line.  The  Board 
applied  these  factors  in  determining 
whether  the  System  should  withdraw 
from  the  definitive  safekeeping  service, 
which  consists  of  the  definitive 
securities  safekeeping  service  and  the 
purchas«»s  and  sales  .service  Also,  a.fter 
soliciting  public  comment,  the  Board,  in 
October  1992.  approved  the  request  by 
the  Reserve  Banks  to  withdraw  from  the 
definitive  safekeeping  service  line  by 


'  When  deposiiory  insliluli.-^ns  IcxaltKl  outside  of 
the  Chirajjn  Htvift  Uifice  rp)(riin  wish  to  »eil 
seciiririss,  Chi<-<go  would  rfK>u»5j.l  that  th« 
InsliJulion  '■('i.'ing  ih«  5f>cu,-ilms  or  ihe  Re*r-rv6  Bank 
holding  the  booli-enlrv  arroiint  !'jr  the  rwtii»>sling 
depository  institution  tran.ifor  iha  securities  to 
Chicago,  thus  reducing  the  Ix^ok  ontry  holdings  at 
the  sending  Reserve  Bank  and  increasing  the  t)ook- 
eniry  holdings  al  Chicago.  The  ofT.setling  payment 
is  settled  through  the  Inter-Oistrict  Seltleinenl  Fund 
on  settlement  day 

'  Settlement  of  transactions  In  United  St.ites 
Treasury  or  Agency  seairilies  of  $100,000  or  more 
normally  occurs  on  the  business  day  following  the 
date  of  execution  of  Ihe  nrrifir  Upon  request,  if  an 
order  is  received  before  1 1  00  a.m.  (Central  Time), 
the  Chicago  Reserve  Bank  endeavors  to  execute  the 
orders  for  settlement  on  the  same  day  as  the  orders 
are  placed. 

*  Purchases  for  $500,000  or  more  are 
aulhflntiraied  by  lolephoning  another  authorized 
pwson  of  the  r«iiiestinR  d«(Hisitary  institution  other 
than  Ihe  orginai  caller 
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the  end  of  1993,  Secondary  marki-t 
purchase  and  sale  of  securities  would 
continue  to  be  offered,  but  would  no 
longer  be  included  under  the  definitive 
safekeeping  service  line  after  1993. 

With  the  declining  volume  and 
consequent  prospects  for  cost  recovery, 
the  Federal  Reserve  Banks  have 
requested  approval  to  consolidate  the 
purchases  and  sales  service  at  the 
Chicago  Reserve  Bank.  To  ensure  that 
appropriate  consideration  is  given  to 
any  public  policy  issues  arising  from  a 
proposal  to  consolidate  a  priced  service 
across  district  lines,  the  Board  adopted 
the  following  factors  to  be  considered 
when  evaluating  proposals  to 
consolidate  Reserve  Bank  priced 
services  across  district  lines.  This 
proposal  has  been  evaluated  against 
those  fnrtors  as  follows- 

A.  Maintenance  or  imprfn-pmfnt  of  f,(;sl 
recovery  in  a  service 

The  total  savings  to  the  System  once 
consolidation  is  completed  will  be  at 
least  $100,000  per  year,  primarily  as  a 
result  of  staff  reductions. 

B.  Improvement  of  the  *  ifit  icncv  u' 
Federal  Reserve  Bank  op;>rdi;n(.s 

i'he  Chicago  Reserve  B  i: >  ':  ■-  'lie 
most  automated  purchases  o.'ia  sdlei 
operation  and  currently  has  excess 
rapacity.  As  a  result,  it  will  be  able  to 
absorb  the  System's  entire  volume 
without  increasing  staff. 

C'.  Maintenance  or  improvement  of  the 
level  or  quality  of  service. 

Through  con.so!idation,  the  level  and 
quality  of  service  a.'-e  expected  to 
improve.  The  Chicago  Reserv-e  Bank's 
purchases  and  sales  staff  monitors  the 
secondary  securities  market 
electronically  throughout  the  day  and 
times  its  trades  according  to  the 
movement  in  that  market  m  order  to 
obtain  the  best  price  for  tht'  dt'pnsitnrv 
institution.  Also,  because  of  ns  it  ve!  o: 
volume,  the  Chicago  Restir\  j  B.ank  has 
more  opportunities  to  coribme  small 
trades  in  order  to  obiaiii  a  better  price 
and  to  reduce  the  amount  of  the  brokers 
fee  that  must  be  passed  on  to  the 
depository  institutions;  with  more 
volume,  the  opportunities  to  combine 
trades  is  likely  to  increase. 

D.  Responsiveness  to  Lhangi  s  m  ihi; 
financial-services  industry. 

The  Chicago  Rt-serve  Bank's  level  of 
automation  and  market  monitoring 
make  it  more  consistent  with  and  more 
flexible  in  responding  to  changes  in  the 

.ndustrv'. 


E   FfTect  on  privalp-soctor  providers  tif 
the  service. 

Given  the  small  volume  processed  by 
all  the  Federal  Reserve  Banks, 
consolidation  is  expected  to  have  no 
measurable  impact  on  private-sector 
providers  of  this  service. 

F  FfTect  on  usens  of  th^  "^prvice. 

As  indicated  ui  liie  comments  under 
Factors  a.  through  d.,  depository 
institutions  will  receive  an  improved 
level  of  service,  usually  at  the  same  or 
a  lower  fee.  Also,  consolidation  will 
enhance  on-going  cost  containment 
efforts,  thereby  delaying  or  reducing 
possible  future  fee  increases.  The 
depository  institutions  will  be  dealing 
with  employees  of  a  different  Federal 
Reserve  Bank,  but  transactions  and 
accounting  entries  from  the  depository 
institutions  side  will  be  handled  in 
generally  the  same  manner  as  before 
consolidation. 

The  Board  requests  comment  on  the 
Federal  Reserve  Banks'  proposal  to 
consolidate  the  purchases  and  sales 
service  at  the  Federal  Reserve  Bank  of 
Chicago.  While  comments  in  general  are 
welcome,  it  would  be  helpful  to  the 
Board  in  considering  this  proposal  to 
receive  comments  that  respond  to  each 
of  the  factors. 

Board  of  Governors  of  the  Federal  Reserve 

System,  June  30, 1993. 

Willuun  W.  Wilea, 

Secretary  of  the  Board. 

IFR  Doc.  93-15956  Filed  7-6-93;  8:45  am] 

bilUng  code  SI'*-*!  -f 


DEPARTWENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Availability  of  Funds,'  Ccopca'.ive 
Agreements  ^or  Wanaged  Can? 
Demonstration  Models  for  SSi 
Beneficia.'-ies  Disabled  Due  to 
Addiction  to  Alcohoi  and  Other  D'jqs 

AGENCY:  Substance  Abuse  and  Mental 
1 !  T'*h  Services  Administration,  HHS. 
ACTION:  Correction  notice. 

Summary:  Public  notice  was  given  in  the 
Federal  Register  on  June  7,  1993, 
Volume  58,  No.  107  that  the  Center  for 
Substance  Abuse  Treatment,  in 
cooperation  with  the  Social  Security 
Administration,  is  soliciting  State 
applications  for  model  programs 
designed  for  the  referral  and  monitoring 
of  Supplemental  Security  Income  (SSI) 
recipients  disabled  due  to  drug 
addiction  or  alcoholism. 

On  page  31971,  under  the 
ELIGIBILITY  section,  the  exclusion  of 
New  York  City  was  an  error.  The  list  of 


eligible  states  should  be  corrected  to 
read  New  York.  The  parentheses 
excluding  New  York  City  should  be 
deleted. 

Dated:  June  30, 1993. 
loMph  R.  Leone, 

Acting  Deputy  Administrator.  Substance 

Abuse  and  Mental  Health  Senrices 

Administration. 

[FR  Doc.  93-15894  Filed  7-6-93;  8:45  am] 
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Introduction 
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The  Centers  for  Disease  Control  and 
Prevention  [CDC]  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  new  competing  cooperative 
agreements  to  improve  or  initiate  state- 
based  tobacco-control  programs. 
Cooperative  agreements  will  be  awarded 
in  two  priority  areas:  (A)  Core  Capacity 
and  (B)  Planning. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  "Hiis  announcement 
is  related  to  the  priority  area  of  Tobacco, 
with  emphasis  on  targeted  populations 
specified  in  risk  reduction  objective  3.4 
and  reducing  the  initiation  of  smoking 
by  children  and  youth  as  described  in 
Objective  3.5.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  Section 
Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Section  301(a)  (42  U.S.C.  241(a))  and 
317(k)  (42  U.S.C.  247b(k))  of  the  Public 
Health  Service  Act,  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  states  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally- 
recognized  Indian  tribal  governments. 
The  following  states  are  not  eligible 
applicants:  Colorado,  Indiana,  Maine, 
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Massachusetts,  Michigan.  Minnesota. 
Missouri,  New  Jersey.  New  Mexico, 
New  York,  Rhode  Island,  South 
Carolina,  North  Carolina,  Virginia, 
Washington.  West  Virginia,  and 
Wisconsin.  The  excluded  states  are 
currently  funded  for  activities  similar  to 
those  cited  in  this  program 
announcement  by  the  National  Cancer 
Institute  under  the  Amencan  Stop 
Smoking  Intervention  Study  (ASSIST) 
demonstration  program  The  ASSIST 
program  provides  for  support  for  the 
demonstration  of  state-of-the-art  tobacco 
control  activities  at  the  state  health 
agency  level  As  a  result,  those  states 
currently  f.;nded  by  ASSIST  have 
established  many  of  the  components  of 
this  programmatic  announcement.  CDC 
intends  to  support  full  and  open 
competition  among  the  states  at  the 
termination  of  the  ASSIST 
demonstration  penod 

Availability  of  Funds 

Approximately  $3  million  is  available 
in  FY  1993  to  f'..nd  programs  under  this 
announcement, 

1.  Approximately  $2,500,000  is 
available  to  f'und  approximately  10 
awards  for  core  capacity  programs.  It  is 
expected  that  the  average  award  will  be 
$250,000  ranging  from  $150,000  to 
$300,000 

2.  Approximately  $500,000  is 
available  to  fund  approximately  8 
awards  for  planning  programs.  It  is 
expected  that  the  average  planning 
award  will  be  565,000  ranging  from 
$50,000  to  $100,000- 

Awards  are  expected  to  begin  on  or 
about  September  30,  1993,  and  will  be 
funded  for  a  12-month  budget  period 
within  a  pro;ect  period  of  up  to  5  years. 
Funding  estim^ates  may  vary  and  are 
subiect  to  change  Continuation  awards 
within  the  protect  period  are  made  on 
the  ba.sis  of  satisfactory  progress  and 
availability  of  funds. 

At  the  request  of  the  applicant, 
Federal  personnel  may  be  assigned  to  a 
program  in  lieu  of  a  portion  of  the 
financial  a.ssistance.  Federal  funds 
awarded  under  this  program 
announcemfTi*  may  not  be  used  to 
supplant  state  or  local  funds. 

Purpose 

The  pu.^pose  of  this  program  is  to 
support  state  health  departments  for  one 
of  two  priority  areas: 

1   Core  capacity  awards  to 
supplement  existing  tobacco-control 
efforts  and  provide  assistance  in  the 
development  of  the  essential 
component.!  of  a  comprehensive  public 
health  tobacco-control  program,  or 

2.  Planning  awards  for  initial 
development  of  infrastructure  in 


preparation  for  carrying  out  a  tobacco- 
control  program 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below. 

A.  Recipient  Activities 

1.  Establish  a  state  level  tobacco 
control  coalition  that  includes 
representation  from  key  private, 
professional,  voluntary  and  nonprofit 
tobacco-control  organizations, 
legislators,  consumers,  departments  of 
education,  youth  and  other  high  risk 
groups  and  communities,  local  tobacco 
control  leaders,  and  constituents  such  as 
business,  insurance,  labor  and 
community  leaders.  Activities  of  the 
network  should  include  determining 
tobacco  control  intervention  needs  and 
identifying  effective  programs  to  be 
implemented  at  the  local  level; 
information  collection  and 
dissemination;  providing  assistance  to 
and  networking  at  the  local,  region,  and 
national  levels:  planning  and 
participation  in  regional  conferences; 
and  collaborate  with  and  use  existing 
statewide  800  toll-free  information 
lines.  When  appropriate  800  toll-free 
information  lines  are  not  available  or 
they  are  inadequate,  funding  should  be 
requested  to  establish  800  toll-free 
information  lines. 

2.  Develop  or  improve  a  state  tobacco- 
control  plan  that  addresses  the  Healthy 
People  2000  tobacco-control  objectives 
and  describes; 

(a)  Goals  and  objectives  to  address 
tobacco  control  issues  within  the  state. 

(b)  Proposed  strategies  to  meet  the 
objectives.  These  strategies  are 
described  in  the  document  Strategies  To 
Control  Tobacco  Use  in  the  United 
States:  A  blueprint  for  public  health 
action  in  the  1990's,  Smoking  and 
Tobacco  Control  Monographs  1  (For 
ordering  a  copy  of  Strategies  to  Control 
Tobacco  Use  in  the  United  States  see  the 
section  entitled  Where  to  Obtain 
Additional  Information.) 

(c)  An  assessment  of  existing  and 
needed  resources  to  develop  the 
comprehensive  tobacco-control 
program. 

3.  Develop  and  carry  out  a  state-based 
surveillance  system  to  monitor  changes 
in  disease  burden  and  programmatic 
impact  compatible  with  ongoing  CDC 
surveillance  activities,  such  as  the 
Behavioral  Risk  Factor  Surveillance 
System  (BRFSS).  Youth  Risk  Behavior 
Survey  (YRBS).  Pregnancy  Risk 
Assessment  Monitoring  System 


(PR-^MS).  and  any  available  data  within 
the  state,  to  include  hospital  discharge 
data.  As  a  part  of  lliese  surveillance 
activities,  states  could  choose  to 
monitor  tlie  enforcement  of  minor 
access  laws.  Findings  of  these 
surveillance  systems  should  be 
disseminated  statewide. 

4  In  coordination  with  CDC,  develop 
an  evaluation  plan  to  assess  program 
performance  that  includes  formative 
and  process  evaluation. 

5  Pi-ovide  assistance  and  guidance  to 
the  local  level  for  staff  support, 
development,  and  training.  Emphasis 
should  be  placed  on  the  delivery  of 
established,  effective  intervention 
models  with  the  state  providing 
assistance  in  the  identification  and 
implementation  of  such  activities  at  the 
local  level. 

6  Develop  and  implement  a  plan  to 
establish  a  state-based  resource  center 
that  will  provide  information  on 
efTective  tobacco-control  strategies  and 
interventions  and  a  comprehensive 
public,  health  information  and  education 
program  based  on  an  assessment  of  the 
strategies  for  successful  tobacco-control 
activities. 

7.  In  coordination  with  CDC  cooperate 
in  conducting  national  tobacco-control 
campaigns. 

B.  CDC  Activities 

1.  Convene  meetings  for  training  and 
sharing  information  am.ong 
representatives  of  states  that  receive 
awards. 

2.  Disseminate  to  state  health 
departments  relevant  state-of-the-art 
research  findings  and  public  health 
recommendations  related  to  tobacco 
control. 

3.  Collaborate  with  recipients  in 
planning,  conducting,  and  evaluating 
strategies  in  the  project's  tobacco- 
control  plan. 

4.  Collaborate  with  recipients  to 
develop  a  surveillance  system  for  the 
tobacco-control  program. 

5.  Collaborate  witti  recipients  to 
analyze  and  disseminate  outcome  and 
evaluation  results  for  integration  into 
ongoing  program  activities. 

6.  Provide  guidance  in  the 
development  and  establishment  of 
specific  morbidity  and  mortality 
reduction  objectives. 

7.  Provide  program  guidance  in  the 
development  of  intervention  strategies 
for  fobacco-ccntrol  programs. 

8.  Facilitate  exchange  of  information 
and  strategies  for  intervention  from  the 
national,  state,  and  local  level  including 
public  and  private  sector  activities. 

9.  Identify  and  develop  national 
campaigns  and  materials  for  use  by  the 
states. 


tiose  states 
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10.  At  the  request  of  the  applicant, 
assign  Federal  personnel  to  a  project  in 
lieu  of  a  portion  of  the  financial 
assistance  to  assist  with  program 
management,  training,  or  other  specific 
activities  necessary  to  carry  out  the 
purposes  of  this  program. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need  (20  Points) 
The  extent  to  which  the  applicant 

demonstrates  need  and  identiHes 
barriersygaps  to  proposed  activities. 

B.  Goals  and  Objectives  (15  Points) 
The  extent  to  which  the  goals  and 

objectives  are  specific,  measurable, 
realistic,  and  timely,  and  support 
the  objectives  of  Healthy  People 
2000. 

C.  Tobacco  Cj.  troi  Plan  {20  Points — 

Core;  10  Points— Planning) 

The  extent  to  which  the  existing  or 
proposed  plan  demonstrates 
comrnitment  and  the  ability  to 
conduct  a  tobacco-control  program 
consistent  with  their  stated 
obiertives  and  the  objectives  of 
Healthy  People  2000, 
D  Coordination  ar.d  Collaboration  (10 
Point.s — Core;  20  Points — Planning) 

The  extent  to  which  the  applicant 
demonstrates  the  ability  to  a^surn 
community  and  professional 
support  and  involvement,  to  use 
available  resourt:es,  and  ensure 
coalition  participation  in  tht- 
development  of  tobarco-CDutrcil 
program  strategies 
E.  Information  and  Educbtiu:.  Resources 
(15  Points] 

The  extent  to  w:iich  the  a;  pli'.,ant 
indicates  it  will  siiare  m.iti-ri.il.s, 
information,  and  successf-u! 
interventions  with  CDC  and  niher 
collaborntive  agencies 
F  Siirv-eillance  System  (10  Pointsj 

The  quality  of  the  surveillance  plan 
and  its  ability  to  collect  relevant 
data,  and  target  and  evaluate 
program  activities. 
G  Evaluation  Plan  (10  Points) 

The  extent  to  which  the  plan  presents 
a  reasonable  methodology  for 
obtaining  data,  measuring  program 
effectiveness,  reporting  results,  and 
using  the  results  for  programmatic 
decision  making 
H  liud-et  (Not  Weighted! 

Tne  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
intended  use  of  cooperative 
agreement  funds.  (Not  Weighted) 

Funding  Priority 

Funding  priority  will  be  given  to 
t.iose  states  in  vvhich  '^w  ,St?*.-  Hi-alth 


Agency  expended  $1,000,000  or  less  in 
FY  1989  for  tobacco  control  activities  as 
reported  in  the  manual  entitled: 
"Reducing  the  Burden  of  Chronic 
Disease:  Needs  of  the  States."  October 
1991.  published  by  the  Public  Health 
Foundation.  (A  copy  of  the  relevant 
material  will  be  included  with  the 
application  kit.) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Edwin  L.  Dixon.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  N.E.,  Atlanta.  Georgia 
:i030.5  Tlie  due  date  for  state  process 
recommendations  is  60  days  after  the 
application  deadline  date  for  new  and 
competing  continuation  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  state 
proL-ess  recommendations  it  receives 
after  that  date. 

Public  Health  Svsfpm  Report' i.-:; 
Roquirempuls 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement  cited  in  PHS  Circular 
92.01. 

Cdtaloj;  i>i  t  fderdi  I>(im**>t,<   .-\^istanc8 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

()t.*.t:r  KequiM'iijcnts 

Paperwork  Beduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 


Ayp'.ii  .■i\.i'':'  '^ihimission  ai!  .  Didiinrif 

The  original  and  two  copies  of  the 
application  PHS  Fcr-n  5161-1  must  be 
submitted  to  Edwin  L  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  room  300. 
Mailstop  E-14.  Atlanta,  Georgia  30305. 
on  or  before  July  8. 1993. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maiUng.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 

\\  )ifi-f=  'i  (J  Obtain  Additional 

iih'snTi.ition 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Leah  D.  Simpson. 
Grants  Management  Sp>ecialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  room  300. 
Mailstop  E-14,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6803. 
Programmatic  technical  assistance  may 
be  obtained  from  Corinne  R.  Meltzer, 
M.P.H..  State  Activities  Program,  Office 
of  Smoking  and  Heahh,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC).  4770 
Buford  Highway.  NE.,  Mailstop  K-50. 
Atlanta.  Georgia  30341,  telephone  (404) 
488-5707. 

Please  refer  to  Announcement 
Number  332  when  requesting 
information  and  submitting  an 
application. 

Potential  Applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-OO474-O)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1) as 
referenced  in  the  Introduction,  and  as 
referenced  in  the  Recipient  Activities 
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section,  copies  of  Strategies  To  Control 
Tobacco  Use  in  the  United  States  a 
blueprint  for  public  health  action  in  the 
1990's.  Smoking  and  Tobacco  Control 
Monographs  1.  (NIH  Publication  No 
92-3316),  through  the  Supenntender.t 
of  Documents,  Government  Printing 
Office,  Washington.  DC  20402-qi25. 
telephone  (202)  783-3238. 

Dated  June  30,  1993 
Robert  L  Foster.  I 

Acting  Associate  Durctnr  for  Management 

and  Operations  Centers  f^r  Disease  Control 
and  Prevention  (CDC; 

IFRBfK   93-1S^7  Fued  7-6-93.  8  45ainl 
BIUJNO  COO€  41«0-1»~P 


Meetings 

The  Na'ior.al  Center  for 
Environinentji  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  fCDC)  announces  the 
following  meeting 

Same  Idaho  Qjmmunity  Forum  for  the 
Department  of  Health  and  Human  Services' 
(HHSi  En«n;v  Related  Health  Research. 

Time  and  Date  b  p.m.-9  p.m..  July  19, 
1993 

Place  Blflf  kfoot  City  Hall.  157  North 
Broadway.  Second  F]cior  Council  Chambers, 
Blaclcfwl,  Idaho  83221, 

Status  Open  to  the  public,  limited  only  by 
space  available. 

Purpose  To  discuss  a  draft  plan  for  the 
Idaho  Community  Forum  for  HHS  energy- 
irlated  health  researt.h 

Matters  To  Be  Discussed  The  meeting  will 
be  lead  by  CDC  staff  who  will  begin  the 
meeting  with  background  information  on 
HHS  activities  at  the  Idaho  National 
Engineering  Laboratory  and  a  presentation  of 
a  coni.Tiunity  involvement  plan.  From  7 
p  m.-9  p.m  the  meeting  will  be  open  for 
public  comments  and  discussion  of  the 
community  involvement  plan. 

Agenda  items  ar«  subject  to  change  as 
pnorities  dictate. 

Contact  Person  for  More  Information: 
Leeann  IDenham.  Program  Analyst,  Radiation 
Studies  Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  CDC, 
4770  Buford  Highway,  NE.  (F35).  Atlanta, 
Georgia  30341-3724,  telephone  404/488- 
7040- 

Dated   lulv  1,  1993. 
Elvii)  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 

ICDCj. 

IFR  Doc,  93-16073  Fii.-d  "-6-93;  8:45  am] 

BILUMO  C00€  41«0~1»-M 


Food  and  Drug  Administration 

Committee  on  Food  Chemicals  Codex, 
Institute  of  Medicine,  National 
Academy  of  Sciences;  Notice  of  Open 
Workshop  on  Analytical  Methods  for 
Food  Ingredients 

aGEHCY:  Food  and  Drug  Administratior., 

action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FD,M  is  announcing 
that  the  Institute  of  Medicine's 
Committee  on  Food  Chemicals  Codex 
will  hold  an  open  workshop  on 
Analytical  Methods  for  Food 
Ingredients.  The  workshop  will  be  held 
in  conjunction  with  the  Association  of 
Official  Analytical  Chemists 
International  107th  Annual  Meeting, 

DATES  The  workshop  will  be  held  on 
Tiiursday,  July  29,  1993,  2  p.m.  to  5 
p.m.,  and  Friday.  July  30, 1993,  9  a.m. 
to  12  p.m.  The  workshop  is  open  to  the 
public  No  registration  is  required. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Ramada  Renaissance  Hotel,  999 

Ninth  St  NW  ,  WashinRton.  DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fatima  N.  Johnson,  Committee  on  Food 
Chemicals  Codex,  Food  and  Nutrition 
Board,  National  Academy  of  Sciences, 
2101  Constitution  Ave.  N\V., 
Washington,  DC  20418,  202-334-2580, 
or  Paul  M.  Kuznesof,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
247),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-254-9537 

SUPPLEMENTARY  INFORMATION;  As  the 
committee  prepares  a  new  fourth 
edition  of  the  Food  Chemicals  Codex,  it 
recognizes  the  need  to  explore  the  state- 
of-the-art  methodologies  that  are  bein*^ 
used  by  industry  and  to  discuss  whether 
these  methodologies  are  applicable  for 
routine  compliance  and  quality 
monitoring  of  food  chemicals. 
Specifically,  the  committee  will 
examine  the  determination/quantitation 
of  trace  element  impurities  and  organic 
volatile  and  nonvolatile  impurities  to 
ensure  the  safety  and  high  quality  of 
food  chemicals.  Food  Chemicals  Codex 
specifications,  FDA  regulations,  and 
efforts  at  international  harmoniMtion 
will  also  be  addressed.  Each  half-day 
session  will  feature  six  speaker'?  and  a 
panel  discussion. 

Dated:  June  30, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-15895  Filed  7-6-93;  8  45  am) 

BILUMO  COC*  «>*I>-01   * 


UMI 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  .■),S2b(r.)(4)  and  552(b)(c)(6), 
title  5.  U.SC,  and  section  10(d)  of 
Public  Law  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  appiicatinns,  contract  proposals, 
and,''or  cooperative  agrer-mients.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secret.s  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  a.s.sociated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on 
Collaborative  Projects  (ROl)  on  Minority 
Health  (Pulmonary) 

Dates  of  Meeting:  July  18-19, 1993 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Ramada  Inn,  Bethcsda, 
Maryland 

Agenda:  To  review  and  evaluate  grant 
applications. 

Conforf  Person  Car!  A.  Ohata,  Ph.D.,  533? 
VVestbard  .Avenue,  mom  5,^09,  Bethesda, 
Maryland  20fl92,  (301)  544-7483 

Name  of  Panel:  NHLBI  SEP  on 
Collaborative  Projects  (ROl)  on  Minority 
Hivilth  (Cardiovascular  Diseases) 

Dates  of  Meeting:  )uly  19-20, 1993 

Time  of  Meeting  7:30  p.m. 

Place  of  Meeting  Holiday  Inn.  Bethesda, 
Maryland 

Agenda.  To  review  and  evaluate  grant 
appiicatinns. 

Contact  Person  Anthony  M.  Coelho,  Ph.D  , 
5333  Westbard  Avenue,  nxjm  648,  Bethesda, 
.Maryland  20892.  (301)  544-7485. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  93  837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health  ) 

Dated   iiineao,  1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-16002  Filed  7-6-93;  8:45  am) 
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National  Cancer  Institute;  Meeting 
(President's  Cancer  Panel  Special 
Commission  on  Breast  Cancer) 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  President's  Cancer  Pone)  Special 
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Commission  on  Breast  Cancer,  National 
Cancer  Institute,  July  21-22, 1993  at 
Hyatt  Regency  at  Restoii,  1800  President 
Street.  Reston.  Vircinia  20090. 

This  meeting  will  be  open  to  the 
public  on  July  21.  1993  from  8:30  a.m. 
to  approximately  4  p.m.  The  topics  will 
include  public  policy  and  legislative 
issues. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9)(B),  title  5. 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  on  July  21  from 
approximately  4  p.m.  to  recess  and  on 
July  22  from  8  a.m.  to  adjournment.  The 
Commission  needs  to  meet  in  closed 
session  in  order  to  evaluate  the 
information  obtained  from  previous 
open  sessions,  and  to  prepare  a  draft 
report  formulating  recommendations  to 
be  provided  to  the  Director.  NQ  and  the 
Chairman  of  the  President's  Cancer 
Panel.  It  is  likely  that  premature 
disclosure  of  these  findings  and 
recommendations  would  significantly 
frustrate  their  implementation  by  the 
National  Cancer  Institute. 

Ms.  Carole  Frank,  Committee 
Management  Specialist.  National  Cancer 
Institute,  Executive  Plaza  North,  room 
630,  9000  Rockville  Pike,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  {301/496-5708)  will  provide  a 
summary  of  the  meeting  and  roster  of 
the  committee  members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Nora  Winfrey,  (301/496- 
1148),  in  advance  of  the  meeting. 

Ms.  Iris  Schneider,  Executive 
Secretary,  President's  Cancer  Panel 
Special  Commission  on  Breast  Cancer, 
National  Cancer  Institute,  Building  31A, 
room  11A48.  9000  Rockville  Pike, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892  (301-496-5534)  will 
furnish  substantive  program 
information. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  conflict  of  schedules  of  committee 
members. 

Date;  lune  30, 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  r)oc.  93-16003  Filed  7-6-93;  8;45  am] 
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Drvision  of  rrcsiaizh  Grants;  Meetings 

Pursuf  nt  to  Public  Law  92-463. 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neuiosciences  Special  Emphasis 
Panel. 


The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5.  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  telephone  301-594-7265,  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

\ffpf iiii,'s  [•)  Kj-1  juvv  S(T,,,,I!  Business 
ii.no\d!ior,  k«'>.-.t.-t,  II  'i'ri'^ram 
Applications 

Scientific  Review  Administrator  Dr.  Joseph 
Kimm  (301)  594-7257 

Date  of  Meeting:  July  21, 1993 

Place  of  Meeting:  Embassy  Suites  Hotel. 
Chevy  Chase.  MD 

Time  of  Meeting:  9  a.m. 

Scientific  Review  Administrator:  Dr.  Keith 
Murray  (301)  594-7145 

Date  of  Meeting:  July  2S-29, 1993 

Place  of  Meeting:  OMNI  Georgetown  Hotel, 
Washington,  DC 

Time  of  Meeting:  9  a.m. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93,846-93.878, 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  June  30. 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH 
IFR  Doc  93-16004  Filed  7-6-93:  8;45  am) 
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D  E  -'  A I  -  K:  [  NT  OF  THE  INTERIOR 
Bureau  c!  ^.i    j  r/anagement 

IAK-964-4230-OS-P;  F-149C»-A1 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971.  43  U.S.C.  1601.  1613(a),  will  be 
issued  to  Kuugpik  Corporation,  Inc.  for 
approximately  23,038.51  acres.  The 


lands  involved  are  in  the  vicimi) 
Nuiqsut,  Alaska. 


Uiniat  Meridian,  Alaska 
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A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  North  Slope 
Sentinal.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue.  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  6.  1993  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Carolyn  A.  Bailey, 

Lead  Land  Law  Examiner,  Branch  ofDoyon/ 
Northwest  Adjudication 
IFR  Doc.  93-15948  Filed  7-6-93:  8:45  am] 
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Fish  and  Wildlife  Service 

Notice  of  Intent  to  Conduct  a  Public 
Meeting  to  Present  Alternatives  for  the 
Master  Ptan/EIS  for  Bayou  Sauvage 
National  Wildlife  Refuge  in  Orleans 
Parish,  Louisiana 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice 

SUMMARY:  This  notice  advises  the  public; 
that  the  Fish  and  Wildlife  Service  (F WS) 
intends  to  conduct  a  public  meeting  to 
present  alternatives  for  the  Master  Plan/ 
EIS  for  the  22,770-acre  Bayou  Sauvage 
National  Wildlife  Refuge  in  Orleans 
Parish,  Louisiana  Alternatives  will  be 
for  the  physical  facilities  and  programs 
in  response  to  the  purpose  for  which  the 
refuge  was  established  and  project  goals. 

The  purposes  for  which  the  refuge 
was  established  are; 
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(1)  To  enhance  the  population  of 
m)gratory.  shore,  and  wadmg  birds, 

(2)  To  encourage  natural  diversity  of 
fish  and  wildlife  species; 

(3)  To  protect  endangerwd  and 
threatened  species,  and  to  provid"  for 
the  conservation  of  fish  and  wildlife, 

(4)  To  fulfill  the  intpmationa!  treaty 
obligations  of  the  United  State.s 
respecting  fish  and  wildlife, 

(5)  To  protect  the  archaeological 
resources; 

(6)  To  provide  opportunities  fur 
scientific  research  and  environmental 
education,  with  emphasis  being  ijiven  to 
the  ecological  and  other  values  of 
wetlands,  and 

(7)  To  provide  opportunities  for  fish- 
and  wildlife-onented  public  use  and 
recreation  in  an  urban  setting. 

Previous  public  meetings  were  held 
on  December  17.  1992,  and  January  13. 
1993.  F^jhlic  input  was  received  and 
projecl  goals  were  formulated.  Project 
goals  are: 

Habitat  Preservation  Goal — To 
maintain  and  restore  the  present  e, 
natural  diversity,  productivity,  vigor 
and  natural  integrity  of  all  natural 
habitats. 

Fish  and  Wildlife  Resource  Protection 
Goal — To  enhance,  maintain,  and 
protect  the  natural  diversity  of  fish  and 
wildlife  specjes  in  balance  with  tht^ir 
habitats. 

Archaeological  Resource  Protection 
Goal — To  identify,  preserve,  describe, 
end  interpret  archaeological  resources. 

Public  Use  Goal — To  provide  public 
use  in  the  form  of  environmental 
education,  wildlife  a.^d  habitat 
interpretation,  wildlife/wildlands 
oriented  recreation,  and  scientific 
research  m  a  manner  that  it  is  not 
detrimental  to  habitat,  fish,  and  wildlife 
resources  and  arr.haeolrrgical  resources. 

Environmental  Integrity  Goal — To 
foster  a  strong  resource  stewardsliip 
ethic  of  the  Refuge  in  the  New  Orleans 
Metropolitan  .\rea,  the  State  of 
Louisiana,  and  the  Nation. 

This  meeting  wili  be  the  third  in  a 
senes  of  four  At  this  meeting. 
alternatives  will  be  presented  for  public 
review  and  comment 

This  notice  is  being  fum!sh^:'d  as 
required  by  the  National  Environmental 
Policy  Act'(NEPA)  ReguiaUons  (40  CFR 
1501.7)  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  alternatives  presented  in 
the  Master  Pian/HS.  Comments  and 
participation  at  this  Public  Meetina  Art' 
solicited. 

DATES:  Written  comments  should  be 
received  by  September  4.  1993  A  public 
meeting  will  be  held  Wednesday. 
August  4.  1993.  at  7  p  m.  at  the  Sarah 


T.  Reed  High  S<;hool,  5316  Michoud 
Blvd..  New  Orleans.  L/\  70126. 

ADDRESSES:  Comments  should  be 
addressed  to:  U.S.  Fish  and  Wildlife 
Service,  1010  Cause  Blvd  .  Bldg.  936. 
Slidell.  LA  70458 

FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Tabberer.  Wildlife  Bio!ogi.st,  1010 
Cause  Blvd.,  Bldg.  936.  Siidell,  L\ 
70458.  (504)  646-7579 

SUPPLEMENT AHY  INFORMATION:  Howard  E. 
Poitevint  IS  the  primary  author  of  this 
document.  The  dmument  is  being 
prepared  under  contract  by  the 
'  onsulting  firm  of  Cashio,  Cochran. 
Torre/T)esign  Consortium  Ltd..  N.Y. 
Associates,  Inc..  and  CJoastai 
Environments,  Inc  ,  5005  Magazine 
Street,  New  Orleans,  LA  70115 

The  FWS,  Department  of  the  Interior, 
proposes  to  develop  and  evaluate  four 
alternatives.  The  alternatives  will  be  in 
the  form  of  a  Master  Plan'EIS  detailing 
and  discussing  the  intended  Program  for 
Bayou  Sauvage  National  Wildlife  Refuge 
pursuant  to  governing  laws  and 
regulations.  The  Plan  will  detail  and 
discuss  the  existing  natural  and 
socioeconomic  environment:  the 
management  objectives  and  strategies, 
rationale  for  selecting  management 
objectives  and  strategies;  and 
anticipated  results  from  achievement  of 
management  object; vos  Management  of 
the  natural  environment  for  fish  and 
wildlife  conservation,  public  use, 
research,  and  environmental  education 
shall  be  discussed  in  detail  in  a  Master 
Plan.  The  Plan  will  detail  the  concept, 
location  on  a  map,  general  size,  capacity 
for  handling  Program  needs,  and  order 
of  magnitude  costs  of  physical  facilities. 

Bayou  Sauvage  National  Wildlife 
Refuge  is  in  custodial  status  without  a 
Refuge  Management  Plan.  Four 
alternatives  have  been  identified. 
Significant  issues  to  be  covered  in  the 
alternatives  are  habitat  preservation. 
fish  and  wildlife  conservation,  public 
use,  environmental  education. 
endangered  species  protection,  research. 
and  development  of  physical  facilities. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Ad  of  1969.  as 
amended  (42  U  S  C  4371  et  seq  ). 
NEPA  Regulations  (40  CFR  1500-1508), 
other  appropriate  Federal  regulations, 
and  FWS  procedures  for  compliance 
with  those  regulations. 

We  estimate  DEIS  will  be  made 
available  to  'he  public  bv  December  31, 
1993. 


Dated:  luno  30.  1993. 
Iame«  W.  Pulliam.  Ir.. 

Regional  Director,  Region  4.  Atlanta.  GA 
[FR  Doc.  93-1 59^4  Filed  7-6-93;  845  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Section  5«  AppOcatton  No.  1  and 
Antendmcnt  Na  9] 

Household  Goods  Carriers'  Bureau, 
Inc.— Agreement 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision  and 

opportunity  for  comment. 

SUMMARY:  Household  Goods  Carriers' 
Bureau,  Inc.  (HGCB),  has  filed  a  petition 
seeicing  approval  of  a  minor  amendment 
to  its  collective  ratemakmg  agreement. 
which  was  previously  approved  under 
49  U.S.C.  10706(b).  The  amendment 
would  allow  HGCB  to:  (a)  Merge  with 
the  American  Movers  Conference 
(AMC);  (b)  change  its  name  to  the 
Amencan  Movers  Conference;  (c)  adopt 
the  existing  AMC  bylaws  with 
appropriate  changes;  (d)  create  the 
Household  Goods  Came.'"s'  Bureau 
Committee  as  a  standing  autonomous 
committee;  and  (e)  reframe  the  HGCB 
"bylaws"  as  an  "agreement",  with 
appropriate  changes.  The  Commis.sion 
has  issued  a  decision  proposing  to 
approve  the  amendment. 

Copies  of  HGCB's  No  1  approved 
agreement  and  the  amendment  are 
available  for  public  inspection  and 
copying  at  the  Public  Docket  Room 
(Rcx)m  1227)  of  the  Commission  in 
Washington,  DC.  and  from  HCtCB's 
rt'presentatives:  Thomas  M. 
Auchincloss,  Jr .  and  Brian  L,  Troiano 
1920  N  Street.  NW..  suite  420, 
Washington.  DC  20036. 
DATES:  Comments  from  interested 
persons  an  due  August  7,  1993.  Replies 
are  due  August  23.  1993.  If  no  timely 
filed  adverse  comments  are  received, 
the  sought  relief  will  automatically 
become  effective  at  the  close  of  the 
comment  penod.  If  opposition 
comments  are  filed,  the  comments  and 
any  reply  will  be  considered,  and  the 
Commission  will  issue  a  final  decision. 
ADDRESSES:  An  original  and  10  copies, 
if  possible,  of  comments  referring  to 
Section  5a  Application  No.  1  should  be 
sent  to:  Office  of  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  A 
copy  of  any  comments  filed  with  the 
Commission  must  also  be  served  on 
applicant's  representatives. 
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F0«  FURTHER  INFORMATION  CO^nrACT: 
Richard  Felder.  (202)  m:7-5610,  [TDD 
for  hearing  impaired;  (202)  927-57211. 
SUPPLEMEffTAHY  INFORMATION: 
.\ci  iitiona!  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  tlie  full  decision,  write  to.  call. 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  ser\'ices  (202)  927-5721.) 

Authority:  49  U.S.C.  10321  and  10706  and 
5  U.S.Q  553. 

Decided.  June  25.  1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin,  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
!FR  DfK  93-15978  Filed  7-6-93;  8:45  am] 
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[Docket  No.  AB-6:  Sub-No,  350X; 

Burlington  Northern  Railroad 
Company — Abandonment  Exemptio.T — 
in  Okanogan  County,  WA 

Burhngton  Northern  Railroad 
Company  (BN}  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  1.238-mile  line  of  railroad 
between  milepost  122.772  and  milepost 
124  000  in  Oroville,  in  Okanogan 
Coiiniy,  VVA. 

BN  has  certiTied  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
tiK!  line  can  be  rerouted  over  other  lines; 
Vi  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
nr  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
vs  ith  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
f;!vor  of  the  complainant  within  the  2- 
year  period;  and  (4)  that  the 
requirements  at  49  CFR  1105.7,  49  CFR 
1105.8.  49  CFR  1105.11,  49  CFR 
n05.12.  and  49  CFR  1152.50(d)(1) 
{notice  to  govenimental  agencies)  have 
been  met 

As  a  condition  to  this  exemption,  any 
en-plrvee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R  Co. — 
Ahnndornpnt—Goi^hen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August  6, 
1993.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29'  must  be  filed  by  July  19. 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  27.  1993, 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Com.merce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  J. 
Whitley.  Burlington  Northern  Railway 
Company.  3800  Continental  Plaza.  777 
Main  Street.  Forth  Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  July  12,  1993.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEE  (Room  3219,  Interstate  Commerce 
Commission,  Washington,  IX  20423)  or 
by  calling  Elaine  Kaiser.  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  29, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-15977  Filed  7-6-93;  8:45  ami 
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'  A  stay  will  be  issued  routinely  by  (he 
Commission  in  those  proceedings  whore  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
■ndep«ident  investigation)  cannot  be  made  prior  to 
the  enecbve  date  of  the  notice  of  exemption.  See 
Exemption  of  Otit-ofService  Rail  lines,  S  I.C.C.2d 
377  (1989).  Any  entity  seelcing  a  slay  on 
environmental  coacems  is  eiKX>uraged  to  file  its 
request  as  soon  as  {>os$ible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  efTecUve  date  on  this  exemption. 

^  See  Exempt.  c^Rail  Abandonment — Q^ers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  lale-Ptled  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Dc ;*.«.' No    AB    =:5  (Sub-No.  409X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — in 
Richmond  County,  NO 

CSX  Transportation.  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  Subpart  F— Exempt 
Abandonments  to  abandon  its 
approximately  1  4-mile  line  of  railroad 
in  Rockingham.  Richmond  County,  NC. 
between:  (1)  Valuation  Station 
317+27=0+00  and  Valuation  Station 
47+45;  and  (2)  Valuation  Station 
45+35=0+00  and  Valuation  Station 
25+25. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7(b)  (service  of  environmental 
report  on  agencies).  49  CFR  1105.8(c) 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 
1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to  government 
agencies)  has  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August  6, 
1993.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).*  and 


'  A  stay  will  l>e  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  Iwfore 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  Bail  Lines,  5  I.CC.2d 
377  (1989)  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  Tile  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Fail  Abandonment — Offers  of 
Finan  Assist..  4  I.CC2d  164  (1987). 
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trail  use/rail  banking  rwquests  uncitir  49 
CFR  1152  29^  must  be  Hied  bv  Jtiiv  19, 
1^93,  Pet'tions  to  reopen  or  requests  for 
public  use  conditions  under  4^*  O'R 
11  t2  26  must  be  Hied  by  Ia!v  2:^    lQfl3. 
with   Off]  CL-' of  the  Secret  iry   (,:■,►* 
Control  Bni-Tch,  Ir.ter-i'a'e  G.  r-..T,er^.e 
Co.Timission.  VVashinston,  DC  20403. 

.\  ropv  nf  -;nv  p!eaJ'".K  fiipd  with  the 
CoiT'^iSsion  ';';Ou!d  'o^  st:'\i  '..- 
applicant  s  r*!prvsentative.  Charles  M 
R'isenber.'er.  500  Water  Street  J150. 
Idcksonvrle.  FL  32202. 

If  the  notu,^  of  exemption  contains 
false  or  mislf-.Tding  infontiation,  the  use 
of  the  flx'---^,'  ;)n  !S  void  rrb  initio. 

App;i.  :>;/  has  filed  an  environmental 
refXJrt  Kh  .  h  addresses  the 
abandon 'P-_>;i I  s  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Se<;'!r:n  of  Energy  and  Environment 
(SET)  Will  ]<-.«  .'6  sn  environmental 
assessment  'EAj  by  luiy  12.  1993. 
Interest'^d  persons  ma-.  nhr,un  a  copy  of 
the  Z\  by  wntmg  tn  SEE  IRoom  3219, 
interstate  Ccmmenie  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
•^27-6248  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  pubHc 

Environmenta").  histonc  preservation, 
public  use,  or  trail  use/rail  baiikin>e 
conditions  will  be  imposed,  where 
-ippropnale.  in  a  subsequent  der.ision. 

Docided:  June  29.  \'4'\^ 
By  ih«j  Commission,  David  ,M,  Konschoik, 
Director,  Office  of  Proce«Kiings. 

Sidney  L.  Strickland,  Ir  . 

btxreUiry. 

IFR  Doc.  93-15976  Filed  7-6-93i  845  ami 
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DEPARTMENT  OF  LABOR 

Q*'\Z9  of  the  Secretary 

Agency  Recordkeep<ng/Reporting 
Requirements  Under  Review  Dy  the 
C'tice  of  Management  and  Budget 
iOMB) 

BACKGROiJNQ:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting/ recordkeeping  requirements 
'-  it  w:'i  af'--^  the  pLb!:- 
■-if  T  OF  RECORDKEEPtNG/REPORTlNG 
P£iUIREMEN-S  UNDER  REVIEW:  As 
necessary,  the  Depa.impit  i;f  I.abor  will 
publish  a  list  of  the  Agen.  y 
recordkeeping/reporting  requirements 
under  rev'pw  bv  the  Office  of 


The  •'.)n,.T,^;,nn  wui  af  f ppl  a  lale-nied  trait  use 
n>()ue3(  u  lor^g  a^  <.t  retains  juriMliction  to  do  fo. 


Management  and  Budget  (OfvlB)  since 
the  last  list  was  pubinshed.  The  list  will 
have  all  entries  grouped  info  new      "" 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/ reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  wdth  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection 
COMVENTS  AND  QUESTKDNS:  Copies  of  the 
recordkeeping/ reponing  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitvition 
Avenue,  NW.,  room  N-1301, 
Wa.shington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington.  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advi.se  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Mine  Safety  and  Health  Administration 

Main  Fan  Operation  and  In.spection  (30 
CFR  57.22204) 

1219-0030 

Daily 

Bu.sinesses  or  other  for-profit:  Small 
businesses  or  organizations  8 
respondents;  187.5  hours  per 
response;  1,500  total  hours  Requires 
main  fans  for  underground  gassy 
mines  to  have  pressure-recording 
systems.  The  fans  are  required  to  be 


examined  daily  while  operating  if 
persons  are  underground   Records  of 
pressure-recording  system  testing  are 
required  to  be  kept  one  year  and  are 
to  be  made  available  upon  request  to 
authorized  representatives  of  the 
Secretary  of  Labor. 

Extension 

Mine  Safety  and  Health  Administration 

1219-O043 

Other:  Upon  application  for  an  MSHA 
identification  number  Businesses  or 
other  for-profit;  Small  busine.sses  or 
organizntions  l,4fi5  respondents;  8 
minutes  p>er  response;  IflO  total  hours 
Provides  that  independent  contractors 
may  voluntarily  obtain  a  permanent 
^•1SHA  identifir^ition  number  by 
submitting  to  MSHA  their  trade  name, 
telephone  number  and  business 
address  of  the  independent 
contractor,  and  an  estimate  of  the 
annual  hours  worked  by  the 
Independent  contractor  on  mine 
proper!  V  for  the  previous  calendar 
yea  r 

Revision 

Employmen!  Standards  Administration 

FECy\  MediM!  Report  Forms  1215- 
0103;  CA-16b.  17b.  20.  20a,  1090. 
1302, 1303, 1305, 1306, 1314,  1316. 
1331,  1332.  1336,  0WCP-5a,  5b,  5c 

As  needed 

Businesses  or  other  for-profit;  Small 

businesst^  or  organizations 


Form  No. 

Number 

sponses 

Mm. 

C^ef  re- 
sponse 

CA-16b  

157  000 
1.34,000 

92.000 

20,000 
1,800 
7.000 

11.250 

1,000 

900 

2.000 

10,000 
1,500 
1.500 

20,000 
7,000 
5.000 

15,000 

30 

CA-17b  

5 

CA-20      

30 

CA-20a     

30 

CA-1090      

30 

CA-1302  

30 

CA-1303    

45 

CA-1305     

20 

CA-1306  

10 

CA-1314  

20 

CA-1316  

10 

CA-1331  

5 

CA-1,a32 

C A- 1336  

3C 
5 

0WCP-5a 

o;vcp-5b 

O'ACP-Sc  

40 
20 
20 

175,198  total  hours 

Information  obtained  through  the  ube 
of  these  PTCA  medical  report  forms  is 
neces.sary  to  determine  v-  hethor  or  not 
a  Federal  employee  who  has  filed  a 
claim  under  the  Federal  Employees 
Compensation  Act  (FECA)  5  U.S.C.  8101 
et  seq.,  is  entitled  to  compensation. 


UMI 
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N'citii  f's 


r 

Mm. 

per  re- 

5 

sponse 

)0 

30 

X) 

5 

)0 

30 

X} 

3C 

)0 

30 

)0 

30 

K) 

45 

X) 

2'J 

X) 

10 

X) 

20 

)0 

1  0 

X) 

t, 

)0 

3C 

X) 

5 

X) 

40 

)0 

20 

JO 

20 

Signed  a!  Wrishington,  IK'..  thiS  Is!  ddv  ul 
July.  1993. 

Kenneth  A.  Mill* 

Departmental  Clearance  Officer. 

(FR  Doc.  93-15992  Filed  7-6-93;  8:45  ami 
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Empioyment  and  T'a:'-tng 
Administration 

rrA-W-2S,493  and  TA- W'-28,493 A; 

Charm  Corp.,  Rtdgeway.  SC,  and 
Charmtex  Corp..  New  York,  NY; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  Mav 
28,  1993.  applicable  to  all  workers  of  the 
Charm  Corporation  in  Ridgeway,  South 
Carolina.  The  Notice  was  published  in 
the  Federal  Register  on  June  15,  1993 
(58  FR  33122). 

At  the  request  of  the  workers  the 
Department  reviewed  the  certification 
for  workers  of  the  Charm  Corporation  in 
Ridgeway,  South  Carolina.  New 
information  from  the  company  shows 
that  worker  separntinns  occurred  at  the 
New  York.  N-  w  York  merchandising 
and  design  affiliate  of  the  Charm  plant 
Ridgeway,  South  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Charm  Corporation  and  its 
merchandising  and  design  affiliate  in 
New  York,  New  York.  The  amended 
notice  applicable  to  TA-W-28,493  is 
hereby  issued  as  follows: 

"All  workers  of  the  Charm  Corporation  in 
Riiigeway,  South  Carolina  and  its 
manufacturing  and  design  facility  Charmtex 
Corporation  in  New  York,  New  York  engaged 
in  employment  related  to  ladies'  loungewear 
and  children's  sportswear  who  became 
totally  or  partially  separated  from 
emplo\'ment  on  or  after  March  15, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  .1974." 

Signed  at  Washington,  DC,  this  25th  day  of 
June  1993. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Df)C.  93-15993  Filed  7-6-93;  8:45  ami 

EILUNG  CODE  iSiOXHH 

[TA-W-28,  651] 

Ciba-Geigy  Corp.,  Toms  River.  NJ; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
.•\:  '  of  1974,  nn  investigation  was 


initialed  on  May  10,  1993  m  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Ciba-Geigy 
Corporation,  Toms  River,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  24th  day  of 
June,  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  P-I-I  ^^nA  Filed  7-6-93;  8:45  am| 

BILUNO  coot  45  ■  3  X-m 

prA-w-2-',a77] 

Genci'al  Electric  Cc  ,  Ae'cspaot 
Eiectrontc  Syslerr.s  ajkja  Martin 
Marietta,  Uiica,  NY,  Ar^enc^d 
Certifi<,ation  Regarding  Eligibility  To 
App!y  'cr  WofKer  Adjustment 
Assist.^'^ce 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  4, 1992,  applicable  to  the 
workers  at  General  Electric  Aerospace 
Electronic  Systems  in  Utica,  New  York. 
The  certification  notice  was  published 
in  the  Federal  Register  on  December  30. 
1992  (57  FR  62389). 

At  the  request  of  the  New  York  State 
Agency,  the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  investigation  findings  show 
that  Martin  Marietta  purchased  the 
Aerospace  Electronics  Systems  from 
General  Electric  in  March.  1993  and  is 
a  successor-in-interest  firm.  The  same 
product  is  being  produced  at  Martin 
Marietta  with  the  same  workforce  as 
employed  earlier  by  General  Electric. 
Martin  Marietta  is  experiencing  worker 
separations  in  1993. 

Accordingly,  the  Department  is 
amending  the  certification  to  show  the 
correct  worker  group. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Aerospace  Electronic  Systems 
Division  of  General  Electric  Company 
and  Martin  Marietta  in  Utica,  New  York 
who  were  adversely  affected  by 
increased  imports  of  printed  circuit 
boards. 

The  amended  notice  applicable  to 
TA-W-27,877  is  hereby  issued  as 
follows: 

All  workers  of  General  Electric  Company, 
Aerospace  Electronic  Systems  also  known  as 
Martin  Marietta  Aerospace  Electronic 


Systems  in  Utica.  New  i  orK  wno  uecame 
totally  or  partially  separated  from 
employment  on  or  after  October  26, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  28th  day  of 
June  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  93-15995  Filed  7-6-93;  8:45  am| 
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Investigations  Regarding  Certifications 

of  Eligibility  T  c  A;;  (  ly  for  Worker 


.  s*'-'- 


t  s  s 


a  nee 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  19, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  19. 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  DC.  this  21st  day  of 
June  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Petitioner  'jnioT/NvorVers/firm) 


Location 


Date  re- 
ceived 


Date  of 
petition 


Petition 
No. 


Articles  produced 


Hightarid  Co  ^/v;rkersi  

Cable  E  9C":  ^-oc  Leviton  M<g  (Work- 
ers, 

Douigas  Ajrcatt  Co  "/vcrKars      

Ov/ens-Bfo«:>ovay  (Co;        

Sctiiodler  E  avator  Corp  'Workers)  

QualitV  Manu<act-nng,  inc  ''WorVers)   

Oua]it>  Marufadunng,  Inc  (WofVers)  

Unior  Apparel  (ACTWU)  

PyK8  Wfg  Coarel  (Co)  

Pet.'oteum  Testing  Service  (Workers)  

Ox-tord  cf  Air^a    SouT^    »Vork8'S)  

L  &  J  La-.'^'e'  C-^"s  &  .^acKets,  Inc 
(Wcvars 

Hexcei  Corp  ("Worvers) 

H  F  S  Apparel  Manufacturing,  Inc  (Work- 
ers; 

Herrriiiage  r-^sp  ;a  P'oducts  (Co)  

IMC  Eer-inzr-   ■-.: 'Coi  

Iwatsu  Ajre^'ca,  ^c  i'WorVars 

Gage  Marketir^g  Grojp  (Workers) 

Dtgftai  Equipment  Corp  (Workers)  

Suburtan  Sportswear  liLGWU)  

Digicor  Geopr-ysjcal  Corp  (W-orkers) 

Bull  HN  lr.forTn.at)or  Sy'Stems  (Workers)  .. 

Brown  Group.  IrK  !^*VorkerS)    

ACPC   ioc  iABGWj     


Odessa.  TX  

Provklence.  Rl  ... 

Phoenix,  AZ  

Minneapolis,  MN 
Gettysburg,  PA  ... 

Saxton.  PA  

Martinsburg.  PA  . 

Norvelt.  PA 

Manti,  UT  

Santa  Fe  Springs, 
CA. 

Aima.  GA 

New  York.  NY  .... 

Graham,  TX  

Weissport.  PA  .... 

Niantic,  CT  

Bartow,  PL 

Cartstadt.  NJ  

El  Paso,  TX 

Maynard.  MA 

Orange.  NJ 

Houston.  TX  

PtToenix,  AZ  

Trenton,  TN 

Massena,  NY  


6/21/93 
6/21/93 

6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 

6/21/93 
6/21/93 

6/21/93 
6/21/93 

6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 
6/21/93 


6/10/93 
6/11/93 

5/13/93 
5/26/93 
5/03«3 
6/09/93 
6/09/93 
6/15/93 
6/11/93 
12/11/93 

5/28-93 
3/11/93 

5A)6/93 

6/09-'93 

6/09/93 
6/04/93 
6/08/93 
6/01/93 
6/02'93 
6/09/93 
6/10/93 
5/13/93 
6/03/93 
6/11/93 


28,784 
28,785 

28,786 

28,787 
28.788 
28,789 
28.790 
28,791 
28,792 
28,793 

28,794 
28,795 

28,796 
28.797 

28,798 
28,799 

28,800 
28.801 
28,802 
28,803 
28,804 
28,805 
28,806 
28.807 


Barrels,  plungers,  fittings. 
Electronic  products. 

Cc^.puter  systems. 
Plastic  closures 

Door  operators  and  safety  edges. 
Ladies'  dresses  and  suits. 
Lad;es  dresses  and  suits. 
Men  s  and  women  s  sportcoats 
Women  s  apparel. 
Oii  Sen/ices 

Lacies  dresses,  pants,  shorts  &  jackets 
Leather  coats  and  jackets. 

Honeycomb  core  for  aircraft  bodies, 
Activewear  T-shirts,  pants  and  shorts. 

Gauze  pads  and  dressings 
Phosphate  rock  and  ore. 

Telecommunicati  on  products 

Provide  coupons  &  coupon  refunds. 

Support  services  for  digital  equip. 

Coats 

Oil  and  gas 

Large  computers 

Transporting  of  snoes 

Electrical  cable  products 


[FR  Dr^  91-1  ^QQn  Filed  7-6-93;  8:45  am] 
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Labor  Surplus  Area  Classification 
Under  Executive  Orders  12073  and 
10582;  Notice  of  an  Addition  to  the 
Annual  List  of  Labor  Surplus  Areas 

AGENCY:  Employment  and  Training 

Administration,  Labor, 

ACTION:  Notice, 

DATES:  This  addition  to  the  annual  list 
of  labor  surplus  areas  is  effective  July  1, 

l'')93 

SUMMARY:  Th«  purpose  of  this  notice  is 
to  announce  an  addition  to  the  annual 

list  of  labor  si;rp]i,]5  areas 

FOR  FURTWER  INFORMATION  CONTACT; 
Richard  Hardin.  Chief,  Division  of 
Planning,  USES,  Employment  and 
Training  Administration,  200 
Constitution  .\venue  N'W.,  room  N- 
4470.  Attention  TEESS.  Washington. 
DC  20210  Telephone:  202-219-5185. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12073  requires  exe<:utive  agencies 
to  em.phasize  procu.r'ement  set-asides  in 
labor  surplus  areas.  The  Secretary  of 
Labor  i?  responsible  under  that  Order 
for  classifying  and  designating  areas  as 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  Part  20  (48  CFR  part  20)  in 
order  to  assess  the  impart  of  the  labor 


surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  Part  25  (48  CFR 
part  25)  implements  Executive  Order 
12260,  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  Part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to  assess 
its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  1207:^ 
and  10582  are  set  forth  at  20  CFR  part 
654,  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  pursuant  to  the  criteria  specified 
in  the  regulations  and  to  publish 
annually  a  list  of  labor  surplus  areas. 
Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
October  6. 1992  (57  FR  46050). 


Subpart  B  of  part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  area  described  below  has  been 
classified  by  the  Acting  Assistant 
Secretary  as  a  labor  surplus  area 
pursuant  to  20  CFR  654.5(b)  (48  FR 
15615  .April  12.  1983)  and  is  effective 
July  1.  1993. 

The  list  of  labor  surplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 

Signed  at  Washington.  DC  on  June  25. 
1993. 
Carolyn  M.  Golding, 

Acting  Assistant  Secretary. 

Addition  to  the  Annual  List  of 
Labor  Surplus  Areas 

[July  1,  1993] 


Labor  surplus  areas 


Maryland 
Wicomico  County 


Civil  juhsdictions  in- 
cluded 


Wicomico  County 
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IFR  Doc.  93-15997  Filed  7-&-93;  8:45  am) 

BILUNO  COOC  *S10~»-U 


Occupational  Safety  and  Heailh 
Administration 

National  Advisory  Cor.mittee  on 
Occupational  Safety  end  heatfi'-s 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 

ACTiCN;  Request  for  nominations — 
extension  of  time  for  submissions. 

summary:  On  June  1,  1993,  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  published  a  notice 
requesting  nominations  for  membership 
on  the  National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(N.ACOSH).  Nominations  were  to  be 
submitted  by  June  30,  1993.  That 
deadline  is  now  extended  30  days  until 
July  30. 

NACOSH  was  established  under  7(a) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  to  advise  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  on  matters  relating  to 
the  administration  of  the  Act. 

Nominations  will  be  accepted  for  12 
vacancies  occurring  in  the  following 
categories:  Four  public  representatives; 
two  management  representatives;  two 
labor  representatives;  two  occupational 
safety  representatives;  and  two 
occupational  health  representatives.  TTie 
terms  for  six  members  will  be  for  one 
year  and  the  terms  for  the  remaining  six 
members  will  be  for  two  years.  Any 
interested  person  or  organization  may 
nominate  one  or  more  qualified  persons 
for  membership.  Nominees  should  be 
identified  by  name,  place  of  birth, 
occupation  or  position,  address,  and 
telephone  number.  The  category  which 
the  candidate  would  represent  should 
be  specified  and  a  resume  of  the 
nominee's  background,  experience,  and 
qualifications  included.  In  addition,  the 
nomination  should  state  that  the 
nominee  is  aware  of  the  nomination  and 
is  willing  to  serve  as  a  committee 
member  for  a  two  vear  term. 

DATES:  Nominations  .must  be  submiited 
no  later  than  July  30.  1993. 

ADDRfSSES:  Nominations  should  be 
submitted  to  Tom  Hal!,  Division  of 
Consumer  Affairs,  Office  of  Information 
and  Consumer  .Affairs,  Occupational 
Safety  and  lleaith  Administration,  room 
N-3f747,  U.S.  Department  of  Labor.  200 
Con.stitution  Avenue,  N\V..  Washington 
DC  20210. 


Signed  at  Washington.  DC  this  30th  day  of 

Acting  Assistant  Secretary. 

fn?  rVv-  Q-i-i=;qqr  F.ifid  7-6-93;  8:45  am) 


NUCLEAR  REG; 

COMMISSION 


NATIONAL  AERONAUT'CS  A\D 
5F,ACE  ADMiNlSTPAT'ON 

[Notice  ?'.>-:'tS] 

NASA  Advisory  Coi„:ncti  iNAC\ 
Aeronautics  Advisory  Corr:^Ti!r.ee 
(AAC):  Meeting 

AGE^M:Y:  National  Aeronautics  and 
Spare  Administration. 

ACTiON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 

DftTES:  August  4. 1993,  8  a.m.  to  5  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Room  6H46,  300 
E  Street,  SW..  Washington.  DC  20546. 

FOP  rUR'-FP  :?<F0f5MA^!ON  CONTACT: 
Mb.  CailieriiJt!  Siiuiii,  Ofilce  of 
Aeronautics.  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
2n.S4fi  f2n2/'^S4-nsmi 

SUf-f  LE?viEN'AH''    N^  ORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows; 

— Aeronautics  Update 

— High  Speed  Research  Plan 

— Rotorcrafl  Tecimology  Roadmap 

— Subsonic  and  Transonic  Facilities 

— Computational  Aerosciences  Planning 

—Final  Report  on  U.S.  General  Aviation 

Task  Force 
— NASA  Involvement  in  Manufacturing 

Technology 
— Situational  Awareness  Research 
— Future  Program  Directions 
— Future  AAC  Emphasis 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  June  30. 1993. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  93-16000  Filed  7-6-93;  8:45  am] 

BIll-iNG  CODE  TSio-Oi-M 
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A  -e '■■■•.;,: -"A  ''s  !c  f  aci-;y  Operating 
e   ses  Involving  No  Significant 
'^  )j.^rds  Considerations 

i.  background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  i.ssue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
p)endency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  14, 
1993,  through  June  24, 1993.  The  last 
biweekly  notice  was  published  on  June 
23,  1993  (58  FR  34069). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  SigniGcant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


>\^i 
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However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  axample. :  i  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiation  of  the 
30  day  nofine  period,  provided  that  its 
final  dsttTninatiOii  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
dotennination  will  consider  ail  public 
and  State  comments  re-ceived  before 
action  is  taken.  Shou'd  the  Commission 
take  thi«  nr;i"r.n.  it  wi'l  publish  in  the 
f  ederil  V    4  -ter  a  notice  cf  issuance 
and  provide  for  opf.ortunity  lor  a 
heariiig  after  issuance.  The  Commission 
expects  thfit  the  neeu  to  take  this  action 
will  ocxnir  very  infrequently. 

Written  comments  may  oe  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  OfTice  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
VVashinston.  DC  20555.  and  should  cite 
the  publicaticn  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  tr.zy  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avyime,  Bethesda,  Mar>land 
from  7:30  a.m.  to  415  p.m.  Federal 
•    '^kiiavs  Copies  of  written  comments 
rtHiMved  miy  be  examined  at  the  NRC 
I'  ;b'i(:  Do  umenf  Room,  the  Gelman 
Huil'img,  2:20  L  Str»M^',  NW.. 
U  a^hington.  DC  20555.  The  filing  of 
req  j»st.<;  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  6,  1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
-i.'ff(Jt>d  by  th:s  proceeding  and  who 
v%:'hes  to  p-irlinpate  ;.^  a  party  in  the 
procfH-dsn;^  rr.ust  fiiti  a  written  request 
for  a  heQ^.!,^  and  a  petition  for  leave  to 
in!h'nen»  P.>^y:io^^s  ^  r  a  hearing  and  a 
pt^'it'.nn  for  leav<»  to  in'urvene  shall  be 
filed  m  acrnrdanca  with  the 
Commission's  "Rules  of  Practice  for 
D<jm«'st!c  Licensing  Proceedings"  in  10 
CFR  Part  2  Interwsted  persons  should 
consult  a  ajrrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
I'ubhc  [>ocumenl  Room,  the  Gelman 
B'.i'd.rr^.  2120  L  Street.  NW.. 
VVdshingt  .If],  rx;  20555  and  at  the  local 
puhiir  dociiment  room  for  the  particular 
t':ir.ili:y  mvol'ved,  If  a  request  for  a 
heanng  or  petition  for  leave  to  intervene 
IS  filed  by  the  above  date,  the 
QjT.Tiission  or  an  Atomic  Safety  and 
L  leiising  Board,  designated  by  the 
(-ommission  or  by  the  Chairman  of  the 
ATmic  Safety  and  Licensing  Board 
i  aiei.  will  rule  on  the  request  and/or 


petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hyaring  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  inter«.st  of 
the  petitioner  in  the  proceeding,  and 
ho.v  that  interest  may  bo  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  j)ossible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  sf>ecificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  sf>ecific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  thfl 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  fo 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  lo 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 

fiarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  grantinj^  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  llie  issue  of  no 
significant  hazards  consideration.  The 
final  determination  wi\l  s»'rve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significxint  hazards  consideration,  the 
CommisKion  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  dafermination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
VVrtshington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  lo  the  Commission's  Public 
Doaiment  Room,  the  Gelman  Building. 
2120  L  Stret't,  NW  ,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
tail  to  \Ve.stem  Union  at  l-(800)  248- 
5100  (ia  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
K'.vHn  Datagram  Identification  Number 
MC2,3  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  ptnition  was  mailed,  plant 
name,  and  publication  da'.n  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
s<^nt  to  the  Office  of  the  General 
Counsel,  US.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimeiy  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
.Momic  Safe'y  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2  714[a](l)(!)-(v)and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
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amendment  which  is  availa!)le  for 
public  inspection  at  the  Coinmission's 
Public  Document  Roi)m,  the  Gelman 
B'jiidmg,  2120  L  Street,  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved, 

Boston  Edison  Qjm^-MC!}.  Docket  \<) 
50-293,  Pilpnm  Nucle-ir  Fi;v;cr  SUtinn, 
P !  y  m  0  u  I  h  I  lo  u  SI  t ) ,  M  .1  sj.a «;  h  u  s  i- 1 1  s 

Date  of  amendment  request:  May  20, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  reduces  the 
main  steam  isolation  valve  low  turbine 
mlet  pressure  (MSIVLTIP)  setpoint  from 
greater  than  or  equal  to  880  pounds  per 
square  inch  gauge  (psig)  to  greater  than 
tjr  equal  to  810  psig,  and  reduces  the 
minimum  pressure  in  the  definition  of 
RUN  mode  from  880  psig  to  785  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed 
amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
( onsequences  of  an  accident  previously 
identified. 

The  MSIVLTIP  setpoint  is  associated  with 
the  primary  containment  and  reactor  vessel 
isolation  control  system.  The  safety  purpose 
of  this  system  is  to  automatically  initiate 
closure  of  isolation  valves  to  ensure 
radiolcgical  releases  to  the  environs  are  less 
than  the  maximum  allowed  by  lOCFRlOO. 
However,  the  MSIVLTIP  setpoint  does  not 
affect  the  safety  function  of  the  primary 
containment  and  reactor  vessel  isolation 
control  system.  While  the  MSIV  low-pressure 
setpoint  can  initiate  isolation  of  the  primary 
containment  and  reactor  vessel,  assessments 
of  radiological  releases  do  not  take  credit  for 
automatic  isoldtion  initiated  by  a  trip  of  the 
MSIV  low-pressure  setpoint.  For  the  design 
basis  steam  line  break,  radiological  releases 
are  assessed  assuming  automatic  isolation 
initiated  by  a  high  steam  line  flow  rate.  For 
a  small  steam  line  break,  radiological  releases 
are  assessed  assuming  automatic  isolation 
initiated  by  high  radiation  in  the  steam 
tunnel  or  high  temperature  in  the  turbine 
building.  MSIVLTIP  setpoint  is  nevertheless 
important  to  power  ofxjrations.  The 
MSIVLTIP  setpoint  prevents  excessive  vessel 
dppressurization  should  the  nuclear  system 
pressure  regulator  fail  open.  Excessive  vessel 
depressurization  can  impose  significant 
thermal  stresses  on  the  nuclear  system 
process  barrier,  resulting  in  an  increase  in  the 
nuclfiar  system  process  barrier's  lifetime 
fatigue  usage  fyctor.  NEDO-31296  and  BECO 
calculation  I  Nl-30  show  the  lifetime  fatigue 
usago  factor,  assuming  eight  pressure 
regulator  failure  (open]  events,  is  not 
signifirantly  increased  by  reducing  the 


allowable  value  MSIVLTIP  setpoint  from 
greater  than  or  equal  to  880  to  greater  than 
or  equal  to  810  psig. 
Other  potential  effects  were  analyzed: 

a.  Reducing  the  MSIVLTIP  setpoint 
will  have  no  impact  on  the  Minimum 
Critical  Power  Ratio  (MCPR).  As  noted 
in  the  analysis  {NEDO-31296),  MSIV 
closure  following  a  pressure  regulator 
failure  transient  with  the  current 
setpoint  of  greater  than  or  equal  to  880 
psig  corresponds  to  a  neutron  flux  of 
less  than  1%.  This  result  is  based  on  the 
assumption  Turbine  Control  Valves 
(TCVs)  open  instantaneously  upon 
failure  of  the  pressure  regulator.  A  lower 
setpoint  will  postpone  MSIV  closure. 
However,  this  postponement  is  not  of 
concern  because  MCPR  is  not  near  the 
safety  limit  due  to  the  very  low  reactor 
powers  involved  and  remain  bounded 
by  the  MCPR  associated  with  the 
transients  in  the  reload  license 
submittal.  This  conclusion  remains 
valid  in  the  event  the  TCV's  open 
slowly. 

b.  Reducing  the  MSIV  low-pressure 
isolation  setpoint  does  result  in  an  extended 
depressurization  time  prior  to  isolation.  An 
extended  depressurization  results  in  a  greater 
bulk  water  level  swell  with  the  potential  of 
reaching  the  stem  line  nozzle,  thereby 
trapping  liquid  in  the  steam  line  between  the 
vessel  and  the  in-board  MSIV.  However,  a  GE 
analysis  of  this  event  (MDE-70-0586),  using 

a  bounding  set  of  initial  conditions  chosen  to 
maximize  the  severity  of  the  water  level 
swell,  shows  water  level  will  not  increase  to 
the  bottom  of  the  steam  line  nozzle  elevation. 
Hence,  no  liquid  would  be  trapped  in  the 
steam  lines,  and  SRV  p)erformance  would  not 
be  affected. 

c.  If  the  MSIV  low-pressure  isolation 
setpoint  were  removed,  a  rapid 
depressurization  of  the  reactor  vessel  due  to 
a  pressure  regulator  failure  while  the  reactor 
is  near  full  power  could  result  in  differential 
pressures  across  the  fuel  channels  sufficient 
to  cause  mechanical  deformation  of  the 
channels.  From  a  safety  perspective,  these 
deformations  are  bounded  by  the 
deformations  associated  with  the  steam  line 
break  accident  and  do  not  challenge  Pilgrim's 
accident  analysis. 

d.  Reducing  the  MSIV  low-pressure 
setpoint  to  greater  than  or  equal  to  810  psig 
continues  to  provide  automatic  protection  of 
the  low-pressure  core  thermal  jKJwer  safety 
limit  (less  than  or  equal  to  25%  of  rated  core 
thermal  power  for  reactor  pressure  less  than 
785  psig). 

The  other  proposed  change  reduces  the 
minimum  pressure  in  the  definition  of  RUN 
mode  from  880  psig  to  785  psig.  Reactor 
modes  are  determined  by  the  position  of  the 
mode  switch.  The  safety  function  of  the 
mode  switch  is  to  select  the  necessary  scram 
functions  for  various  plant  conditions.  The 
mode  switch  also  provides  necessary  scram 
bypasses  to  facilitate  operation. 

Reducing  the  minimum  pressure  of  the 
reactor  to  be  in  the  RUN  mode  affects  none 
of  these  functions.  Specifically,  the  scram  on 
high  flux  at  less  than  25%  power  (with  the 


reactor  in  STARTUP)  wm  not  be  bypassed 
before  785  psig  is  exceeded.  This  pressure  is 
the  minimum  pressure  for  using  the 
minimum  critical  power  ratio  (MCPR)  as  the 
basis  for  fuel  cladding  protection.  Below  this 
pressure,  the  scram  at  less  than  25%  of  rated 
power  provides  the  basis  for  protecting  fuel 
cladding. 

Based  on  the  results  of  the  various 
analyses,  reducing  the  MSIVLTIP  setpoint 
from  greater  than  or  equal  to  880  psig  and 
reducing  the  minimum  pressure  in  the  RUN 
mode  definition  to  785  psig  will  not  result  in 
a  signiHcant  increase  in  the  prol}ability  or 
consequences  of  an  accident  previously 
identiHed. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kmd  of  accident  from  any  accident 
previously  analyzed. 

This  proposed  change  modifies  an  existing 
instrument  setpoint  and  reduces  the 
minimum  pressure  for  the  reactor  to  be  in  the 
RUN  mode.  No  other  modifications  to 
Pilgrim  are  Involved.  All  plant  scenarios 
affected  by  this  setpmint  have  been 
reanalyzed  as  described  in  the  above  Part  1. 
For  this  reasonit  is  concluded  that  this 
change  does  not  create  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed, 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

As  discussed  in  (1).  the  MSIVLTIP  setpoint 
does  not  affect  the  safety  function  of  the 
primary  containment  and  reactor  vessel 
isolation  control  system,  and  assessments  of 
radiological  releases  related  to  lOCFRlOO 
requirements  do  not  take  credit  for  it.  Also, 
the  MSIVLTIP  does  not  affect  the  margin  of 
safety  for  any  system  or  component  that  is 
indirectly  impacted  by  this  setpoint  function 
and  the  minimum  pressure  in  which  the 
reactor  mode  switch  may  be  in  RUN  remains 
consistent  with  the  bases  for  ensuring  the 
integrity  of  the  fuel  cladding.  Therefore, 
operating  Pilgrim  in  accordance  with  the 
proposed  changes  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  yfll.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  June  7. 
1993 
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Description  of  amendment  rrqiiest 
The  proposed  amendment  will  allow 
Boston  Edison  Cksmpany  (BECo)  to 
c±ange  existing  plant  surveillance 
intervals  aiid  in  some  ca<ien  Htitpoints 
accommodate  a  24-momh  fuel  cycle 
The  profX)sed  change  to  surveillance 
intenals  and  system  setpoints  have 
been  analyzed  m  accordance  with  the 
guidance  provided  in  Generic  Lt'tler  91- 
04 

This  change  requires  that  Technical 
Specifications  (TSj  speafying  18-month 
surveillance  intervals  be  charged  to 
reflect  that  these  sur\et! lances  arw  now 
lu  be  performed  once  p«T  refueling 
interval.  The  frequency  for  the  interval 
would  then  be  changed  from  18  months 
to  "at  least  once  every  24  months  "  This 
would  extend  the  time  limit  for 
completing  these  sxirveiUanres  from 
22  5  months  (18  x  125)  to  30  months 
(24  X  1,25), 

Also,  the  frequency  of  the  ciilibration/ 
functional  lest  for  the  anal  )g  trip  system 
Will  be  changed  from  1  month  to  3 
months.  This  is  cons. stem  with  tho 
setpomt  calculations  and  Note  1  of  the 
Pilgrim  Nuclear  Power  Station  TS 
Tables  4.1  1  and  4  2, A  through  4.2.G. 

This  proposed  change  affects 
Definitions  1  OP  and  1,0  V;  TS  Sections 
3.1,  4.1.  3  2,  4.2,  Tables  3.1.1.  4.1.1. 
4  1.2.  3.2  A.  3.2  B.  3  2  G.  and  notes  to 
the  subject  Tables. 


Basis  for  pmposfd 


no  s/LT).','!! 


hazards  cxinsidemtion  dftetmmation: 
As  required  by  10  CFK  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

btilow 

1  Tha  operation  of  Piliyim  Station  In 
accordano)  with  the  proposed  amendment 
will  not  Invoive  a  Mgnificant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  identified. 

The  proposed  modifications  involve  • 
change  in  the  surveillance  testing  intervals  to 
facilitate  the  change  in  Pilgrim's  refueling 
interval  from  18  months  to  24  months.  The 
proposed  changes  do  not  Impact  design  or 
functional  requirements  of  the  associated 
systems.  That  is.  the  proposed  changes  do 
not  degrade  tho  performance  or  increase  the 
challenges  of  any  associated  safety  systems 
assumed  to  function  in  the  accider^t  analyses. 
Tha  proposed  changes  do  not  impact  the 
surveillance  requirements  themselves  nor  the 
way  the  surveillances  are  performed. 
Additionally,  the  proposed  Technical 
Spocificetion  changes  do  not  introduce  any 
new  accident  Initiators  since  no  accidents 
previously  evaluated  have,  as  their  initiators, 
anything  related  to  the  change  in  tho 
frequency  of  surveillance  testing.  Also,  tho 
proposed  Technical  Specification  changes  do 
not  affect  the  availability  of  equipment  or 
systems  required  to  mitigate  the 
consequences  of  an  accident  or  tho 
availability  of  redundant  systems  or 
equipment.  The  review  of  surveillance 


testing  !  •"•niurted  in  Bcrordance  with 
guidance  provtdMd  In  Generic  Letter  91  04 
indM  H'"s  dfTiJ  IS  rii'  evidence  that  would 
invai',!B*f«  'he  abovp  conclusions  Thnrefnrp 
thti  pn^->s«d  chang**  does  not  significantly 
increase  the  prT)t>al>!l,tv  or  consequences  of 
an  •cddent  previously  rv'aluated. 

2.  The  ope  rat!  or  of  P;ljyim  Station  in 
acGordaace  wirh  the  prDposod  ainendinent 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed 

The  proposed  Technical  Specification 
changes  Involve  a  change  in  the  surveillance 
testing  intervals  to  facilitate  the  change  in 
Pilgrim's  refueling  cycle  from  1 8  months  to 
24  months.  The  proposed  Technical 
Spedfication  dunges  do  not  intrrxiuce  an> 
failure  mechanisms  of  a  different  ty-p*  than 
those  previously  evaluated  smcp  th'Tf  are  no 
physical  changes  being  made  to  the  farility 
except  setpoint  changes  that  have  txun 
evaluated  and  will  be  performed  using 
approved  procedures  under  the  control  of  our 
Quality  Assurance  program.  In  addition,  the 
surveillance  test  requirements  and  the  way 
surveillance  tests  are  performed  wil!  rpmain 
unchanged.  Since  the  intended  operation  and 
function  of  the  analyzed  systems  do  not 
chaogenaresult  of  the  setpoint  analysis,  nn 
now  initiators  were  introduced  which  are 
capable  of  Initiating  an  accident  that  would 
render  tt»se  systems  unable  to  provide  their 
required  protection.  Furthermore,  a  rcvifw  of 
surveillance  test  results  conducted  in 
accordance  with  guidance  provided  in 
Generic  Letter  91-04  indicates  there  is  no 
evidence  that  would  invalidate  the  above 
conclusions.  Therefore,  the  proposed 
Technical  Specification  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Although  the  proposed  Technical 
Specification  changes  will  result  in  an 
increase  in  the  interval  between  surveillance 
tests,  the  impact  on  Pilgrim's  equipment  is 
small.  The  proposed  changes  will  either 
increase  the  plant  safety  margin  or  retain  the 
existing  margin.  There  is  no  evidence  this 
change  would  significantly  impact  the 
availability  of  the  affected  system.  Therefore, 
the  assumptions  in  the  licensing  basis  are  not 
impacted,  and  the  proposed  Technical 
Specification  changes  do  not  signficantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50. 92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee  :'W.  S.  Stowe, 
Esquire.  Boston  Edison  Company.  800 


Boylston  Street.  36th  Floor.  Boston. 
Massachusetts  02199. 

.\T?C  Prr7/>ct  Director  Walter  R.  Butler 

Carolina  Power  k  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2.  Bnin.swick  County,  .\orth 
Carolina 

Date  of  nmendments  request: 
Dec:pmber  31,  1192,  as  supplemented 
lune  10,  19<^3 

Description  of  amendments  request: 
The  proposed  amendments  to  the 
Te<;hni(:al  SntH:irications  (TS]  consist  of 
two  part> 

Part  1:  Corf  Alterations — The 
definition  of  core  alterations  would  be 
revised  to  specify  that  the  movement  of 
incore  instruments,  including  the  under 
ves,sel  replacement  of  these  instrument.s, 
is  not  considered  a  core  alteration.  Tlie 
definition  would  also  specify  that 
control  rod  movement  with  other  than 
the  normal  control  rod  drive  is  not 
considered  a  core  alteration,  provided 
there  are  no  fuel  assemblies  in  the 
as.sociated  core  cell. 

Part  2:  TS  .3  4. 9, ,3,  Control  Rod 
Position — The  proposed  change  toTS 
3.9.3  would  clarify  the  Limiting 
Condition  for  Operation  (LCD) 
applicuibility,  sur%'eillance  requirements, 
and  associated  Bases  to  specify  that  the 
requirement  to  maintain  all  control  rods 
inserted  is  only  applicable  during  the 
loading  nf  fuel  assemblies  into  the  core. 
The  Action  Statement  would  be  revised 
to  reflect  this  clarification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licens»»e  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below 

1.  The  proposed  amendments  do  not 
involve  a  significant  increase  in  tho 
probability  or  consequences  of  an  act  id^nt 
previously  evaluated. 

Part  1;  Core  Alterations 

The  purpose  of  the  definition  of  core 
alterations  is  to  identify  operations  which 
have  the  potential  for  adding  reactivity  to  the 
core  while  the  vessel  head  is  removed  and 
fuel  is  in  tho  vessel.  While  such  operations 
are  in  progress,  special  precautions  must  bo 
taken  to  preclude  the  ptissibility  of  an 
inadvertent  criticality.  These  precautions  are 
comprised  mainly  of  additional  safely  system 
operahility  requirements, 

Tlie  BSEP  Updated  Final  Safety  Analysis 
Report  (UFSAR)  for  Units  1  and  2  contain 
analyses  for  the  following  refueling  accidents 
involving  the  possibility  of  an  inadvertent 
criticality: 

— Control  Rod  removal  error  during 
refufiling  (UFSAR  section  15.4.5.1) 

— Fuel  assembly  insertion  error  during 
refueling  (UFSAR  section  15.4.5  2) 

The  movement  of  incore  instruments 
(excluded  from  the  proposed  core  alterations 
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definitioR)  does  not  apply  to  either  of  these 
analyses  because  the  amount  of  fissile 
mnt.^rial  contained  in  the  detertors  is  so 
ninimal  that  their  mnvcmcri!  d.oes  not  rt.su:; 
in  a  significant  change  in  core  reactivity.  As 
such,  the  additional  safety  systems  would  not 
be  required  or  necessary  for  incore 
instnunent  movement.  Control  rod 
movement  with  other  than  the  normal 
control  rod  drive  with  no  fuel  assemblies  in 
the  associated  core  cell  does  not  have  an 
impact  on  the  reactivity  of  the  remaining 
core.  Therefore,  control  rod  movement  with 
other  than  the  normal  control  rod  drive  with 
no  fuel  assemblies  in  the  associated  cell  does 
not  involve  an  increase  in  the  probability  of 
an  inadvertent  criticality;  consequently,  no 
special  precautions  are  necessary  to  preclude 
such  an  event  and  there  is  no  associated 
significant  increase  in  the  probability  of  an 
accident.  The  deletion  of  the  phrase 
"addition,  removal,  relocation"  from  the 
definition  eliminates  redundancy  and  does 
not  change  the  meaning  of  the  definition.  In 
addition,  the  incorporation  of  the  phrase 
"components,  or  other  components  affecting 
reactivity"  will  key  Technical  Specification 
users  to  consider  other  types  of  operations 
affecting  core  reactivity.  Therefore,  the  noted 
revisions  to  the  definition  of  core  alterations 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Since  the  incore  instruments  are  not 
factored  into  the  current  analyses  for 
previously  evaluated  accidents,  their  removal 
from  the  definition  of  core  alterations,  along 
v.ith  the  minor  text  changes  noted  above, 
would  have  no  impact  on  previously 
evaluated  accident  consequences.  The 
additional  safety  systems  would  also  not  be 
required  operable  for  incore  instrument 
movement  and,  therefore,  would  not  impact 
the  consequences  of  an  accident  previously 
evaluated. 

Control  rod  movement  with  other  than  the 
normal  control  rod  drive  with  no  fuel 
assemblies  in  the  associated  cell  is  also  being 
excluded  from  this  definition  because 
movement  of  a  control  rod  blade  with  fuel 
assemblies  removed  frtjm  the  core  does  not 
have  an  impact  on  the  reactivity  of  the 
remaining  core.  Therefore,  control  rod 
movement  with  other  than  the  normal 
control  rod  drive  with  no  fuel  assemblies  in 
the  associated  cell  do«s  not  involve  an 
increase  in  the  probability  of  an  inadvertent 
criticality;  consequently,  no  special 
precautions  are  necessary  to  preclude  such 
an  event  and  there  is  no  associated  impact  on 
the  consequences  of  an  accident  previously 
evaluated. 

From  the  discussion  presented  above,  the 
noted  revisions  to  the  definition  of  core 
alterations  do  not  involve  a  significant 
inv:rea.se  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Part  2:  Specification  3'9.3,  Control  Rod 
Position 

The  .Specification  3  9  3  requirement  for  all 
control  rods  to  be  inserted  is  appropriate 
only  during  the  loading  of  fuel  assemblies 
into  the  reactor  core,  T.he  ono-rod-out 
interlocii  is  spcciilcaiiy  designed  to  allow  a 
Single  control  rod  to  be  withdrawn  when  in 
Dperationa!  Condition  5  S;nce  cc'Ht.-ol  rod 


movpT-cnt  IS  a  core  alteration  by  definition, 
it  IS  rrij-.tradictory  that  the  control  rod 
position  specification  is  applicable  in 
CONDITION  5,  during  CORE 
ALTERATIONS'. 

Prevention  and  mitigation  of  prompt 
reactivity  excursions  while  in  Operational 
Condition  5  is  provided  by  the  one-rod-out 
interlock  (BSEP  Specification  3.9.1  and 
3.9.2),  maintaining  proper  shutdown  margin 
(BSEP  Specification  3.1.1),  the  Intermediate 
Range  Monitor  neutron  fiux  scram  (BSEP 
Specification  3.3.1).  the  Average  Power 
Range  Monitor  neutron  fiux  scram  (BSEP 
Specification  3.3.1).  and  the  control  rod 
block  instrumentation  (BSEP  Specification 
3.3.4).  These  precautions  prevent  an 
unexpected  prompt  criticality  in  Operational 
Condition  5.  The  proposed  change  indicates 
that  all  control  rods  must  be  inserted  during 
loading  of  fuel  assemblies  into  the  core. 

The  action  statement  for  BSEP  Technical 
Specification  3.9.3  and  Surveillance 
Requirement  4.9.3  are  also  revised  to  provide 
consistency  with  the  revised  applicability  of 
Technical  Specification  3.9.3.  Currently. 
when  the  action  statement  is  not  satisfied 
(i.e.,  all  control  rods  not  inserted),  the  control 
rod  scram  solenoid  valves  must  be  de- 
energized,  which  causes  a  reactor  scram.  The 
appropriate  action  is  to  suspend  loading  of 
fuel  assemblies  into  the  reactor  core. 
Incorporating  this  action  will  make  the 
language  congruent  with  the  applicability 
language.  In  addition,  the  revision  to  the 
surveillance  requirement,  deleting  the 
reference  to  "CORE  ALTERATIONS"  and 
incorporating  the  phrase  "during  loading  of 
fuel  assemblies  into  the  core"  will  also  make 
the  language  congruent  to  the  language  in  the 
specification  applicability.  The  Chapter  15 
analysis  for  reftieling  accidents  are  not 
affected  by  the  changes  to  Specification  3.9.3. 
The  new  phraseology  to  replace  "CORE 
ALTTERATIONS"  better  articulates  the 
conoftions  where  control  rods  are  required  to 
be  fully  inserted.  In  addition,  the  proposed 
changes  to  Specification  3.9.3  still  preserve 
the  basis  of  this  specification,  which  is  to 
prevent  two  positive  reactivity  changes  from 
occurring  simultaneously. 

Based  on  the  above,  therefore,  the  changes 
to  Specification  3.9.3  do  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  Chapter  15  accidents  associated  with 
refueling  are  not  affected  by  this  specification 
change.  In  addition,  the  various  features  for 
the  prevention  and  mitigation  (i.e., 
consequences)  of  prompt  reactivity 
excursions,  discussed  above,  are  not 
impacted  by  this  change.  As  such,  the 
proposed  changes  to  Specification  3.9.3  do 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  based  on  the  discussion  above, 
the  proposed  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendments  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Part  1:  Core  Alterations 


As  aiscussed  previously,  the  amount  of 
fissile  material  contained  in  the  incore 
Instruments  is  so  minimal  that  instrument 
movement  does  not  result  in  a  significant 
change  in  core  reactivity.  Therefore, 
instrument  movement  of  this  type  could  not 
cause  an  inadvertent  criticality. 

Control  rod  movement  with  other  that  the 
normal  control  rod  drive  with  no  fuel 
assemblies  in  the  associated  core  cell  does 
not  have  an  impact  on  the  reactivity  of  the 
remaining  core  and  therefore  does  not 
increase  the  probability  of  an  inadvertent 
criticality. 

Deletion  of  the  redundant  phrase 
"addition,  removal,  relocation"  from  the 
definition  eliminates  redundancy  and  does 
not  change  the  meaning  of  the  definition.  In 
addition,  the  incorporation  of  the  phrase 
"components,  other  components  affecting 
reactivity"  will  key  Technical  Specification 
users  to  consider  other  types  of  operations 
affecting  core  reactivity. 

The  other  minor  text  changes  "vessel"  and 
"f>osition"  were  made  for  consistency  with 
the  Improved  STS  (Standard  Technical 
Specifications]  and  have  no  impact  on  the 
intent  of  the  revised  definition. 

From  the  discussion  presented  above,  the 
noted  revisions  to  the  definition  of  core 
alterations  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Part  2:  Specification  3.9.3,  Control  Rod 
Position 

The  revision  to  Specification  3.9.3  does  not 
involve  physical  changes  to  any  safety 
related  equipment  or  changes  to  plant 
operation.  The  method  by  which  any 
equipment  performs  will  also  not  be  altered 
by  these  changes.  The  revision  to 
specification  3.9.3  eliminates  unnecessary 
and  inappropriate  requirements  regarding 
reactivity  control.  As  discussed  previously, 
inadvertent  criticality  is  prevented  by  the 
one-rod-out  interlock  fieature  in  Operational 
Condition  5.  As  such,  it  is  not  necessary  to 
have  all  control  rods  inserted  at  times  other 
than  during  loading  of  fuel  assemblies  into 
the  reactor  core.  Therefore,  the  proposed 
changes  to  Specification  3.9.3  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Part  1:  Core  Alterations 

Since  the  definition  of  CORE 
ALTERATION  has  no  impact  on  any  safety 
limits,  setpoints.  or  plant  design,  the 
proposed  changes  have  rjo  affect  on  the 
margin  of  safety.  The  proposed  definition 
changes  further  detail  what  constitutes  a  core 
alteration.  Therefore,  the  proposed  changes 
to  the  definition  of  core  alterations  do  not 
involve  a  significant  reduction  In  the  margin 
of  safety. 

Part  2:  Specification  3.9.3,  Control  Rod 
Position 

The  revisions  to  Specification  3,9,3  have 
no  impact  on  any  safety  limits,  setpoints.  or 
plant  design  and  have  no  affect  on  the  margin 
of  safety.  Reactivity  control  functions  and 
associated  surveillance  frequencies  are  not 
impacted  by  these  changes.  Therefore,  the 
proposed  changes  to  Specification  3.9.3.  do 
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no!  involve  a  significanr  rodjction  in  the 
marxin  of  safftv 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  SO  ^2[;:]  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Pubhc  Document  Room 
location  University  of  North  Carolina  at 
Wilmington  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington,  North  Carolina  28403- 
32Q" 

Attorney  for  licensee  R.  E.  Jones, 
Crentrai  Counsel.  Carolina  Power  * 
Lif;h;  Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602 

S'BC  Project  Director:  S.  Singh  Bajwa 

Carolina  Power  k  Light  Cx)m[).inv  ft 
al  ,  Docket  Nos   50-3 2 'i  and  ,50-124, 
Brunswick  St(?am  Electric  Plant,  Units 
1  and  2,  Brunswick  County.  Nonh 
Carolina 

Dcte  of  amendments  request:  January 
25,  1993,  as  supplemented  June  10, 
1993 

Description  of  amendments  request: 

The  proposed  amendment  requests  two 
(  hanges  The  first  adds  a  statement  to 
exempt  Technical  Specification  (TS) 
3  1  3  1.  Action  b,  from  the  requirements 
(jf  T.S  3,0  4  and  revises  its  associated 
Bases  ^H  1;   n  to  reflect  the  change.  The 
s-i'i.ovri  pro[)Osed  change  revises  TS 
3  13  5.  Control  Rod  Scram 
Accumulators,  and  its  associated  Bases 
section  to  address  operation  with  more 
than  one  inoperable  accumulator.  The 
current  specification  does  not  address 
operating  with  more  than  one 
inoperable  scram  accumulator,  thus 
requiring  entry  into  TS  3.0.3  Provisions 
for  operating  with  one  inoperable  scram 
accumulator  are  also  being  revised  to  be 
more  consistent  with  the  guidance  of 
the  Revised  Standard  Technical 
Specifications  (NUREG-1433). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below 

Pmposed  Change  1: 

1  The  proposed  change  docs  not  involve 
a  Significant  increase  in  the  probability  of  an 
accident  previously  evaluated  in  the  Updated 
F  inai  .Safety  Analysis  Report  (FSAR). 

Exemption  of  Technical  Specification 
3  13  1 ,  ACTION  b  from  the  requirements  to 
Specification  3  0  4  allows  entering 
nPEKATIOSAL  CX)NDmO\'  1  from 
OPERATIONAL  CO.NDITION  2  with  one  or 
more  inoperable  control  rods.  The  operability 
status  and  function  of  a  control  rod  does  not 


change  when  the  OPERATIONAL 
CONDITION  of  the  plant  changes;  therefore. 
a  change  in  OPERATIONAL  CONDITION  is 
not  precursor  of  any  accident  and  cannot 
increase  the  protjability  of  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  consequence  of 
any  accident  previously  evaluated  in  the 
Updated  Final  Safety  Analysis  Report 
(FSAR). 

Exemption  of  Technical  Specification 
3.1.3.1.  ACTION  b  firom  the  requirements  of 
Specification  3.0.4  allows  entering 
OPERATIONAL  CONDITION  1  from 
OPERATIONAL  CONDITION  2  with  one  or 
more  inoperable  control  rods.  Continued 
operation  in  OPERATIONAL  CONDITION  1 
is  currently  permitted  when  no  more  than 
eight  control  rods  are  inoperable.  The 
consequences  of  accidents  in  all 
OPERATIONAL  CONDITIONS  are  bounded 
by  the  consequences  of  accidents  previously 
evaluated  and  allowing  a  change  fi-um 
OPERATIONAL  CONDITION  2  to 
OPERATIONAL  CONDITION  1  does  not 
increase  the  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Exemption  of  Technical  Specification 
3.1.3.1.  ACTION  b  from  the  requirements  of 
Specification  3.0.4  allows  entering 
OPERATIONAL  CONDITION  1  from 
OPERATIONAL  CONDITION  2  with  one  or 
more  inof)erable  control  rods.  Withdrawn 
inoperable  control  rods  do  not  affect  power 
any  differently  than  movable  and  operable 
withdrawn  control  rods.  Changing  from 
OPERATIONAL  CONDITION  2  to 
OPERATIONAL  CONDITION  1  occurs  prior 
to  power  ascension  and  is  not  impacted  by 
the  presence  of  control  rods  that  are 
inoperable.  Therefore,  changing  from 
OPERATIONAL  CONDITION  2  to 
OPERATIONAL  CONDITION  1  does  not 
create  the  possibility  of  a  new  of  different 
kind  of  accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 
as  defined  in  the  basis  of  any  operating 
license  technicalspecification. 

Exemption  of  Technical  Specification 
3.1.3.1,  ACTION  b  from  the  requirements  of 
Specification  3.0.4  allows  entering 
OPERATIONAL  CONDITION  1  from 
OPERATIONAL  CONDITION  2  with  one  or 
more  inoperable  control  rods.  Operation  in 
OPERATIONAL  CONDITION  1  is  currently 
permitted  when  no  more  than  eight  control 
rods  are  inoperable.  The  proposed  change 
only  allows  moving  from  OPERATIONAL 
CONDITION  2  to  OPERATIONAL 
CONDITION  1  within  the  restrictions 
previously  evaluated;  therefore,  this  addition 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety  as  defined  in  the  basis 
of  any  operating  license  technical 
specification. 

Proposed  Change  2: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  of  an 
accident  previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (FSAR). 


Control  rod  sr.ram  accumuLitors  rnntnbutfi 
to  the  mitigation  of  arcidcnis  tind  anticipated 
operational  occurrences  and  the  operability 
of  srram  accumulators  is  not  a  precursor  to 
any  accident  previously  evaluated.  Therefore, 
multiple  inoporable  control  rod  scram 
accumulators  do  not  increase  the  probability 
of  any  accidtuit  previously  evaluated. 

The  picposed  change  does  not  involve  a 
significant  inr  rease  in  the  consequence  of 
any  accident  previously  evaluated  in  the 
Updated  Final  Safety  Analysis  Rep>ort 
(FSAR) 

Control  rod  scram  accumulators  assist  in 
the  rapid  insertion  of  control  rods  as  part  of 
a  reactor  scram.  The  consequences  of  many 
accidents  and  anticipated  operational 
occurrences  are  mitigated  by  reactor  scram. 
The  consequences  of  anticipated  operational 
occurrences  are  evaluated  assuming  the 
scram  insertion  of  control  rods  will  insert  a 
specified  amount  of  negative  reactivity  as  a 
function  of  time  and  with  a  certain 
distribution  In  addition  to  the  individual 
control  rod  scram  accumulator,  the  reactor 
steam  dome  pressure  contributes  to  the  rapid 
insertion  of  control  rods  when  a  scram 
occurs. 

The  scram  reactivity  function  or  scram 
curve  that  is  assumed  for  the  evaluation  of 
operating  limits  for  anticipated  operational 
occurrences  is  enforced  by  the  requirements 
of  Technical  Specification  3.1  3.3  and  3.1.3.4 
with  all  controls  rods  operable.  In  the  event 
one  or  more  control  rods  become  inoperable, 
the  requirements  of  Technical  Specificating 
3.1.3.1,  ACTION  a  and  3.1.3.1,  ACTION  b  in 
combination  with  the  requirements  of 
Technical  Specification  3.1.3.3.  and  3.1.3.4 
ensure  that  the  assumed  scram  curve  and 
associated  operating  limits  remain  applicable 
and  valid. 

Although  a  withdrawn  control  rod  will  still 
scram  without  an  operable  scram 
accumulator  as  a  result  of  the  reactor  steam 
dome  pressure  when  this  pressure  is  within 
the  normal  operating  range,  some 
degradation  of  the  scram  insertion  time  may 
occur.  By  declaring  all  control  rods  with 
inoperable  scram  accumulators  inoperable 
and  imposing  the  requirements  of  Technical 
specification  3.1.3.1.  ACTION  b.  the  negative 
reactivity  of  the  inoperable  control  rods  in 
not  needed  to  ensure  that  the  assumed  scram 
curve  remains  applicable. 

With  the  reactor  steam  dome  pressure 
below  the  normal  operating  range,  rapid 
insertion  of  all  withdrawn  control  rods  is 
accomplished  by  the  individual  scram 
accumulators.  The  requirement  to  verify  the 
available  charging  header  pressure  ensures 
that  all  operable  scram  accumulators  are 
maintained  at  a  sufficient  level  to  accomplish 
rapid  insertion  to  meet  the  required  scram 
curve  Furthermore,  withdrawn  control  rods 
without  an  operatile  scram  accumulator  may 
not  be  inserted  by  the  available  reactor  steam 
dome  pressure  and  are  required  to  be  fully 
inserted. 

The  requirements  of  the  proposed  change 
will  maintain  the  applicability  of  the  scram 
curve  assumed  in  evaluation  of  the 
consequences  of  accidents  and  anticipated 
operational  occurrences  By  maintaining  the 
applicability  of  these  evaluations  and  the 
associated  consequences,  the  proposed 
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change  drnis  not  increase  the  cons<viiHT>c:ps  of 
any  accident  prpvious  evaluated. 

2  The  proposed  change  does  not  create  fhi 
possibility  nf  a  new  or  different  kind  of 
rtcciricnt  frorr!  any  accident  previously 
evaluated. 

The  proposed  change  allows  multiple 
control  rod  scram  accumulators  to  be 
hmperable  under  conditions  that  ensure  that 
any  such  control  rods  that  are  withdrawn  are 
capable  of  insertion  or  are  fully  inserted. 
Scram  insertion  of  control  rods  serves  to 
mitigate  many  accidents  and  anticipated 
operational  occurrences.  Operation  with 
multiple  scram  accumulators  inoperable 
within  the  guidance  of  the  existing  control 
rod  specification  does  not  create  the 
possibility  of  a  new  or  difference  kind  of 
accident  from  any  previously  evaluated. 

3.  The  pro[)osed  change  does  not  involve 
8  significant  reduction  in  a  margin  of  safety 
as  defined  in  the  basis  of  any  operating 
license  technical  specification. 

Control  rod  scram  accxunulators  assist  in 
the  rapid  insertion  of  control  rods  as  part  of 
reactor  scram.  The  consequences  of  many 
accidents  and  anticipated  operational 
occurrences  are  mitigated  by  reactor  scram. 
The  consequences  of  anticlp»ated  operational 
occurrences  are  evaluated  assuming  the 
scram  insertion  of  control  rods  will  insert  a 
specified  amount  of  negative  reactivity  as  a 
function  of  time  and  with  a  certain 
distribution.  The  assumptions  and  results  of 
these  evaluations  form  the  basis  for  certain 
Technical  Specification  requirements  and 
operating  limits  that  protect  safety  limits 
defined  in  the  operating  license  technical 
specification  By  maintaining  the 
applicability  of  these  evaluations  and 
associated  safety  limits,  the  proposed  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety  as  defined  in  the  basis 
of  any  operating  license  technical 
specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 

review,  it  appears  that  the  three 
Rt.'.ndards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
aniendment  request  involves  no 
significant  hazards  consideration. 

[j^cal  Public  Documfnt  Room 
location.  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S,  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Aitnmpv  for  licensee:  R,  E,  fores, 
Oneral  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Bo.x  l.*)51. 
Raleigh,  North  Carolina  27602 

STiC  Acting  Project  Director:  S.  Singh 
Bdiwa 


Ckimmonwealth  Edison  Company, 
Docket  Nos,  50-237  and  50-249 
Dresden  Nuclear  Power  .Station    !  r.ils  2 
and  3,  Grundy  Ckiunlv,  Illinois   Ikn  kft-, 
Nos.  50-254  and  50-265.  Qu^d  (  iUi^, 
Nuclear  Power  Station,  I'mts  l  .in(i  2, 
Rock  Island  Q)unfy   lUni  rs 

Date  of  amendment  n-quest:  October 
15,  1992,  as  supplemented  March  9, 
1993 

Description  of  amendment  request: 
Commonwealth  Edison  Company 
(CECo)  has  initiated  a  Technical 
Specification  Upgrade  Piogram  (TSUP) 
to  improve  the  quality  of  the  current 
Technical  Specifications  (TS)  for 
Dresden  and  Quad  Cities.  A  comparison 
study  of  the  boiling-water  reactor  (BWR) 
Standard  Technical  Specifications 
(STS),  newer  operating  plants  TS 
provisions,  and  the  Quad  Cities  TS  was 
performed  by  CECo.  The  study 
identified  requirements  which  are  no 
longer  consistent  with  current  industry 
practices  and  the  need  for  potential 
improvements  in  clarifying 
requirements.  As  a  result  CECo  has 
committed  to  upgrade  the  current 
Dresden  and  Quad  Cities  TS,  in  their 
entirety,  to  more  closely  follow  the 
provisions  of  the  BWR  STS.  Wherever 
possible  (except  for  design  differences) 
the  TSUP  for  both  Dresden  and  Quad 
Cities  will  be  identical. 

By  letters  dated  October  15,  1992.  as 
supplemented  March  9,  1993,  the 
licensee  proposed  upgrades  to  TS 
Section  3/4.4  (Standby  Liquid  Control 
System). 

The  proposed  amendment  would 
combine  the  present  Specifications  for 
the  Standby  Liquid  Control  System 
(SLCS)  into  one  Specification  3.4.A/ 
4.4.A,  thus  implementing  a  STS 
arrangement.  The  proposed 
Applicability  statement  is  equivalent  to 
the  present  provisions  while  the 
proposed  Action  statements  correspond 
to  STS  guidelines.  The  "Objective" 
statements  will  be  deleted.  All 
surveillance  requirements  are  replaced 
by  STS  provisions,  where  applicable, 
and  quarterly  Inservice  Testing  (1ST) 
guidelines  replace  the  current  monthly 
pump  flow  verification  and  head 
requirements.  The  proposed  amendment 
would  add  a  daily  verification  of  the 
operability  of  the  heat  tracing  circuit 
and  a  monthly  check  of  continuity  of 
the  explosive  charge  and  valve  lineups. 
The  STS  controls  for  explosive  charge 
replacement  would  also  be 
implemented. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because: 

The  proposed  changes  to  Technical 
Specification  3/4.4  involve  combining 
the  present  requirements  into  one 
specification.  These  changes  are  based 
on  the  evaluated  STS  provisions  that  are 
in  use  at  many  operating  BWRs  with 
similar  design  and  operating 
configurations  as  Dresden  and  Quad 
Cities  Stations.  The  proposed  changes, 
which  delete  the  present  Applicability 
and  Objective  sections,  represent 
administrative  changes  to  format  and 
presentation  providing  better 
accessibility  to  information.  The 
inclusion  of  additional  Applicability 
and  Action  requirements  represent  a 
clarification  of  the  intended 
requirements  which  presently  do  not 
state  all  required  conditions  of 
operability  or  provide  clear  Action 
statements  when  the  requirements  are 
not  met. 

The  proposed  changes  replace  current 
Surveillance  Requirements  with  STS 
provisions,  where  applicable.  These 
changes  implement  testing  frequencies 
for  SLCS  pumps  in  accordance  with 
proven  1ST  guidelines,  delete 
unnecessary  testing  of  redundant 
components,  and  add  STS  testing 
requirements.  The  proposed  changes  do 
not  affect  accident  precursors  or  involve 
an  increase  in  the  probability  of  a 
previously  evaluated  accident. 
Operability  of  the  SLCS  is  maintained  in 
all  reactor  Operational  Modes  where 
control  rods  can  be  withdrawn. 
Furthermore,  allowed  out-of-service 
times  for  inoperable  components  and 
other  Action  provisions  follow  STS 
provisions. 

The  proposed  changes  do  not  alter  the 
intent  of  the  existing  setpoints  or 
accident  assumptions.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated  because: 

The  proposed  changes  to 
Sp)ecification  3/4.4  are  administrative 
changes  which  do  not  affect  the 
technical  requirements,  change  any 
assumptions  of  previous  accident  or 
transient  analyses  concerning  the 
operability  of  the  SLCS.  or  implement 
design  modifications  to  the  SLCS.  The 
proposed  changes  enhance  the  usability 
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of  the  TS  and  provide  clear  and  ctMicis«s 
Applicabilily  and  Action  statements. 

The  proposed  charges  maintain  the 
oparability  of  the  SLCS  within  the 
assumptions  of  the  present  transient  and 
accident  analysis  ard  do  rot  rreite  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  changes  do  net 
involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  changes  include 
administrative  changes  in  format  and 
clarification  of  requirements  that  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  The  importance  of  the 
operability  of  the  SLCS  Ls  apparent  by 
comparison  of  Operational  Modes  1  and 
2  to  Operational  Mode  5.  Inoperable 
components  in  the  SLCS  subsystem  are 
allowed  longer  out-of-service  times  in 
Mode  5  than  in  Modes  1  or  2.  These 
requirements  maintain  the  current 
margin  of  safety  for  inoperable 
components. 

The  changes  to  the  surveillance 
requirements  are  more  conservative 
than  the  STS  provisions  and  also 
preserve  the  present  level  of  operational 
readiness  of  the  SLCS.  Implementation 
of  quarterly  pump  flow  and  head 
r;da<;uremer-j  specified  by  the  1ST 
proi^Tiin  confurms  to  current  operating 
bWR  testing  wfiich  have  demonstrated 
sucf:essfui  maintenance  of  system 
op«iationa!  rvadiness  TheprojKJsed 
changes  do  not  invoiv»  any  significant 
reduction  in  the  marvir  of  safety  since 
tne  SLCS  is  maintained  5t  ciirrent  or 
s^reater  levels  of  operability. 

Ba.^ed  on  this  review,  it  appears  that 
the  ihree  standards  of  10  CFR  50.92(c) 
ara  sati.sfied  Therefore,  the  NRC  staff 
prnpMDses  to  determine  that  the 
amendment  reque?!t  involves  no 
significant  hazards  consideration. 

Local  Frjblic  Document  Room 
hycntinn:  For  Dresden,  the  Morris  Public 
Library,  604  Libe.ly  St.-ent,  Mnrris, 
ilhnois  60450;  for  Quad  Cities,  the 
Dixon  Public  Library.  221  Hennepin 
.•*.venue,  Ehxon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago.  Illinois 
60690 

iN7?r  Pro/p'-f  Director:  James  E.  Dyer 

Commonwealth  Edison  Qimpaiiv, 
Dockpt  Nos,  50-373  and  50-3^4   laSalle 
County  Station,  Units  1  and  2,  I,aS.a!ie 
County,  Illinois 

Date  of  nir"^ndrrprt  request:  February 
22, 1993 

Descnptmr  o'  anir'ndment  request: 
The  propose^d  amenriinent  would 
change  Tech n;;:al  S^H^ctfication  3/4.8.1 
to  aiiow  continued  operation  of  one  unit 
far  a  penod  of  7  days  wh.ile  the  common 


plant  Division  1  diesel  generator.  "O" 
DC,  is  out  of  service  for  the  performance 
of  specified  Technical  Specification 
surveillance  requirements  and  the 
performance  of  planned  maintenance 
and/or  modificaiion  work.  In  addition, 
clsrification  of  the  equipment  neces.sary 
to  determine  the  operability  of  a  diesel 
generator  air  start  receiver  is  propo.^iod. 

Basis  for  proposod  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFK  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  e  significant  Increase  in  the 
prolwbility  or  consequencos  of  an  accident 
prtviousiy  ex-aiuated  because: 

The  total  amount  of  time  that  the  "O" 
Diesel  Generator  is  inoperable  during  a  refuel 
outage  will  not  increase  as  a  result  cf  this 
change,  only  the  type  of  work  being 
performed  is  expanded.  In  addition  tu  the 
surveilUnces  already  permitted  by  the 
current  footnote,  this  work  will  include 
planned  maintenance  and  modifications. 

The  proposed  amendment  to  surveillance 
requirement  4.8.1.1.2.8.7  clarifies  that  a 
diesel  generator  is  operable  with  the 
receivers  of  one  air  start  subsystem  to  be 
pres,sunzed  to  greater  than  or  equal  to  200 
psig  instead  of  all  air  start  receivers.  Per  the 
UFSAR  and  the  LaSalle  SER,  NUREG-05t9. 
each  subsystem  (two  jjer  diesel  generator)  is 
independent  and  full  capacity,  thus  fully 
meeting  the  design  criteria  for  the  diesel 
generator.  Both  of  the  air  start  subsystems  are 
normally  operable,  so  that  this  change  only 
pertains  to  cases  where  a  failure  of  one 
sutjsystem  occurs  or  one  subsystem  is 
removed  from  service  for  inspections, 
surveillance,  or  preventative  maintenance.  A 
normally  closed  crosstie  valve  is  located 
downstream  of  the  subsystem  air  start 
receivers.  This  valve  is  used  to  keep  the 
receivers  for  both  subsystems  pressurized 
using  only  one  air  compressor  while  one 
compressor  or  associated  moisture  removal 
equipment  is  inoperable,  thus  minimizing 
the  time  the  receivers  for  a  subsystem  are  less 
than  200  psig. 

Therefore,  there  is  no  change  to  the 
assumptions  or  initiators  of  any  previously 
evaluated  accident  and  there  is  no  change  to 
the  consequences  of  an  accident  previously 
evaluated. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
previously  evaluated  because: 

This  amendment  request  does  not  change 
the  length  of  time  that  the  "O"  diesel 
generator  is  allowed  to  be  inoperable  with 
one  unit  in  cold  shutdown,  refuel,  or 
defuelad  and  the  other  unit  in  normal 
operation,  only  the  wori  allowed  is  changed 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  than  the  accidents 
previously  evaluated  is  not  created. 

The  change  to  the  surveillance  requireiiif  nt 
for  the  diesel  generator  air  start  receivers 
does  not  change  the  starting  capability  of  the 
diesel  generator.  The  diesel  was  designed  to 
start  with  only  one  air  start  sul>systeni.  and 


the  surveillance  a^siires  the  iivaiiaLiiit>  ri,'  um 
starting  air  required  \v  start  the  diosel. 
Therefore,  the  possibility  of  a  now  or 
different  kind  of  accident  than  the  ai'ridi'nt.s 
evaluated  is  not  created. 

3)  Involve  a  significant  r..dij[:!ii/n  in  the 
margin  nf  safety  because: 

The  requsitcd  change  to  thr  work  allowed 
to  be  performed  on  the  'O"  diesel  generator 
during  a  seven  day  allowed  outage  time,  with 
one  unit  in  cold  shutdown  or  a  lower 
condition,  is  lin-iited  to  tl:e  "O"  diesel 
gtne.f^tnr.  Due  to  the  physical  and  electrical 
separation  bftween  the  diesel  ,p,encrdtor 
divi.sjons,  no  other  diesel  generators  wlU  be 
effected  by  the  work  on  the  "O"  diesel 
generator.  Also,  comf>ensutory  measures  are 
taken  to  assure  that  the  remaining  required 
diesel  generators  and  offsite  AC  sources  are 
operable  dunng  the  time  the  "O"  diesel 
generator  is  out  of  service.  The  term  pre- 
planned maintenance  excludes  any  repairs 
that  are  required  due  to  a  "valid  failure"  of 
the  "O"  dies*-!  generator,  thus  preventing  use 
of  the  seven  day  allowed  outage  ti.Tie  where 
the  potential  for  a  known  condition  exi.si:> 
that  may  effect  more  than  one  diesel 
gi^nerator.  Therefore,  this  change  is 
administrative  in  nature  and  docs  not  involve 
a  reduction  in  the  margin  of  safety. 

The  air  start  receiver  sun-eillance  change 
would  allow  a  diesel  generator  to  bo 
considered  op)erabie  with  the  receivers  of 
only  one  air  start  subsystem  to  he  pressurized 
rather  than  all  receivers  pressurized.  The 
UFSAR  states  that  each  air  start  system 
consists  of  two  full  capacity  subsystems, 
therefore  one  subsystem  meets  the  starting  air 
required  by  design  to  start  the  associated 
diesel  generator.  The  required  essential 
service  system  reflundancy  is  met  by  each 
diesel  generator,  not  by  the  redundancy  of 
the  supporting  systems  for  each  diesel 
generator.  Both  suljsystems  are  nonnally  in 
service  for  each  diesel  generator,  and 
therefore  the  only  time  when  this  would  not 
be  true  is  upon  component  failure, 
maintenance,  or  surveillance.  Air  start 
system  work  is  considered  to  bf;  high 
priority,  so  the  time  on  air  start  subsystem  is 
out  of  service  is  inherently  kept  to  a 
minimum  bv  thp  wnrlt  request  priority 
system  and  planning  department  practices. 
By  allowing  a  diese!  generator  to  remain 
operable  with  one  air  start  subsystem 
pressurized,  unnetessary  diesel  generator 
st.irt.s  are  avoided,  thus  compensiUing  for  any 
flight  reduction  in  the  margin  of  safety  by 
this  change. 

Therefore,  there  is  no  signiiicani  niduction 
in  the  margin  of  safety  for  the  above  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  .50.92(c)  are 
satisfied.  Therefore,  tlie  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

lx>cnl  Public  D<x:iiment  Room 
location:  Public  Library  of  Illinois 
Valley  Community  Collet^'!.  Rural  Route 
No.  l',  Ogt'lsby,  Ill'mois  6134H 

Attorney  for  licensee:  Michael  1. 
Miller,  Fsquire:  Sidlev  and  Au-tm,  One 
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First  N;^t;nnal  Piaza  Chicagn,  lihnois 
no69C) 
XEC  Project  Director:  James  r    I) .  i-r 

(kitnmonwealth  Edison  Company 
Docket  Nos.  50-373  and  50-374,  iaSdiic 
(A)unty  Station,  Units  I  and  2,  LaSalle 
Ccmnty,  Illinois 

Date  of  amendment  request:  February 
25, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification 
4  8. 1.1.2. c  to  update  the  diesel  fuel  oil 
testing  requirements  to  the  standards  of 
ASTM-D4057-88  (new  fuel  oil  test). 
ASTM-D975-88  (water  and  sediment 
content  testing),  and  ASTM-D2276-89 
(impurity  levels).  The  updated 
«tandards  would  be  referenced  in  the 
Technical  Specification  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
liceYisee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

a)  Replacing  the  sampling  procedure 
ASTM-D270-1975,  which  has  been 
discontinued  but  which  is  presently  required 
by  Technical  Sf)ecifications,  with  the 
upgraded  sampling  procedure  ASTM-D4057- 
88  will  not  adversely  impact  on  the  quality 
of  the  obtained  diesel  fuel  oil  sample  or  the 
analysis  of  the  sample  so  as  to  affect  the 
operability  of  the  diesel  generators. 

b)  Replacing  the  Technical  Specification 
required  procedure,  "Standard  Specification 
For  Diesel  Fuel  Oils",  ASTM-D975-77,  with 
the  updated  ASTM-D975-88  Standard  will 
not  adversely  impact  on  the  quality  of  the 
analysis  of  the  sample  for  water  and 
sediment  content,  and  kinematic  viscosity  so 
as  to  affect  the  operability  of  the  diesel 
generators.  The  updated  ASTM  Standard 
offers  the  advantage  of  included  guidance  for 
long  term  storage  of  fuel  oil.  The  inclusion 

of  !hi?  guidance  should  provide  for  enhanced 
fuH!  oil  control  and  maintenance,  and 
f  nntimifd  reliable  operation  of  the  diesel 
g«>n«rdtors 

c)  Replacing  the  fu*'i  oil  test  procedure, 
ASTM-D2274-70  currently  required  by 
Twr.hnical  Specifications  at  least  once  per  92 
days  w;;h  tfie  updated  ASTM-D2276-89 
Standard  wiil  enhance  the  maintenance  of 
,irc33ptablr  fuel  oi!  and  the  continued 
operability  of  the  die.sel  generators.  ASTM- 
D227B-89  is  more  efftictive  in  detecting 
un.wtisfactory  fuel  oi!  and  will  be  performed 
at  least  once  per  31  days 

Referencing  the  updated  applicable  ASTM 
Standards  m  the  Bases  w,ll  allow  the  most 
current  applicable  Standards  to  be  used 
without  the  need  for  a  T«  hnical 
Specification  amendment.  The  10  CFR  50.59 
Safety  Evaluation  Screening  and  Station  On- 
Site  Review  for  a  prtjposod  change  to  ASTM 
Standards  referenced  in  the  Bases  wtl!  assur" 
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aiidiysis  methods  to  assure  continued  reliable 
operation  of  the  diesel  generators. 

Since  the  acceptable  fuel  quality  under  the 
current  specification  will  be  maintained  or 
even  upgraded  by  this  proposed  amendment, 
the  reliability  of  diesel  generator  operation 
will  not  be  affected.  Thus  the  initial 
assumptions  of  the  accidents  previously 
anal>'zed  are  not  affected. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

This  proposed  Technical  Sp>ecification 
Amendment  does  not  create  the  possibility  of 
a  new  or  different  accident  firom  any  accident 
previously  evaluated.  The  upgraded  ASTM 
Standard,  ASTM-D975-88.  will  maintain  fuel 
oil  sample  quality  and  fuel  oil  acceptance 
criteria.  The  intended  purpose  and  use  of  the 
diesel  generators  and  auxiliary  equipment 
remains  the  same,  and  the  safe  and  reliable 
operation  of  this  equipment  is  maintained. 

Therefore,  this  proposed  amendment  will 
replace  present  ASTM  Standards  with 
updated  applicable  Standards  which  will 
neither  create  the  possibility  of  a  new  and 
different  kind  of  accident,  nor  adversely 
impact  on  any  previous  accident  evaluations. 
Diesel  generator  reliability  is  maintained. 

3}  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

a)  This  proposed  amendment  maintains 
fuel  oil  sample  quality  and  fuel  oil 
acceptance  criteria.  The  safe  and  reliable 
Of)eration  of  the  diesel  generators  is 
maintained. 

b)  This  proposed  amendment  increases  the 
surveillance  for  the  detection  of  particulate 
contamination  in  fuel  oil  fittjm  quarterly  to 
monthly.  Severe  degradation  of  the  fuel  oil 
which  could  affect  diesel  engine  performance 
would  be  detectable  during  the  periodic  tests 
which  are  performed  at  least  once  per  31 
days. 

Therefore  this  proposed  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1.  Ogelsby,  Illinois  61348 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza.  Chicago.  Illinois 
60690 

NEC  Project  Director:  James  E.  Dyer 

Commonwealih  I  li.von  Company. 
Docket  Nos,  50-;)73  ar,d  5fV-3~4    i,.sSaIIe 
County  Station,  Inns!  1  and  2   LaSalie 
County,  Illinois 

Date  of  amendment  request:  March  2. 
1993 
Description  of  amendment  request: 

The  proposed  amendment  would 


change  the  Snubber  Visual  Inspection 
Intervals  and  Corrective  Actions  in 
Technical  Specification  surveillance 
requirements  4.7.9.b  and  4.7.9.C  to  the 
alternative  requirements  provided  in 
Generic  Letter  90-09.  "Alternative 
Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective . 
Actions." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  profKJsed  schedule  for  snubt)er  visual 
inspection  intervals  will  maintain  the  same 
level  of  confidence  as  the  existing  schedule 
as  documented  in  Generic  Letter  90-09, 
Alternative  Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective  Actions, 
dated  December  11, 1990.  Also,  the 
surveillance  requirement  and  schedule  for 
snubber  functional  testing  remains  the  same 
providing  a  95  percent  confidence  level  that 
90  to  100  percent  of  the  snubt)ers  operate 
within  the  specified  limits.  The  proposed 
visual  inspection  schedule  is  separate  from 
the  functional  testing  and  adds  to  the 
confidence  level  that  the  installed  snubbers 
will  serve  their  design  function  and  are  being 
maintained  operable.  Accident  analyses 
assume  that  snubbers  are  initially  op>erable, 
and  by  complying  with  the  Technical 
Specification  Surveillance  Requirements  for 
functional  testing  in  conjunction  with  the 
revised  visual  inspection  schedule  assure 
continued  operability  of  the  snubbers. 
Therefore,  no  initial  assumptions  are  being 
changed  and  thus  neither  the  probability  nor 
consequences  of  any  accidents  previously 
evaluated  are  significantly  increased. 

2)  Create  the  p>ossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  btecause: 

The  prop>osed  schedule  for  snubber  visual 
inspection  intervals  will  maintain  the  same 
level  of  confidence  as  the  existing  schedule 
as  documented  in  Generic  Letter  90-09. 
Alternative  Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective  Actions, 
dated  December  11, 1990.  Also,  the 
surveillance  requirement  and  schedule  for 
snubber  functional  testing  remains  the  same 
providing  a  95  percent  confidence  level  that 
90  to  100  percent  of  the  snubbers  of>erate 
within  the  sp>ecified  limits.  The  proposed 
visual  inspection  schedule  is  separate  &om 
functional  testing  and  adds  to  the  confidence 
level  that  the  installed  snubbers  will  serv-e 
their  design  function  and  are  being 
maintained  operable.  As  a  result,  the 
supported  piping,  components,  etc  will  be 
maintained  OPERABLE,  so  that  supported 
safety  systems  will  perform  as  designed. 
Also,  this  amendment  is  not  a  modification 
or  the  result  of  a  modification  to  the  facility. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 
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a)  Through  th«  currant  snubbar  functional 
testing  aad  lh«  revj»ed  •nubber  visual 
inspieaton  schedule  and  th«  u«xiatad 
corrective  action  requirements,  tho  propfi»i«tJ 
Rmendmant  mdintains  the  sam«  level  of 
confidence  as  the  current  t8chJ5k,al 
specifkation  that  snubbers  are  opfrTibif) 

b)  Initially,  siTkce  the  new  sch«Kiu!e  bngins 
at  the  iam«  frequency  or  Interval  sp«x:ified  bv 
the  current  surveillance  scheduit".  the  effect 
on  snubber  operabtlity  confidencp  ievoi  wii 
be  nautraJ  or  oe^igible  during  tba  transition 
to  the  new  means  of  determining  snabber 
visual  lasp«ction  frequency 

c)  Provided  there  continue  to  bo  u-ru  or 
ffw  snubber  visual  inspection  ftii lures  thn 
amendment  will  allow  »nubf>eT  visvjh; 
inspections  to  continue  to  cxiir.i  utf  with 
planoad  outa;^  and  will  reduce  per5onnel 
radiatioG  exposure  LaSalle  hds  not  had 
snubber  visual  Inspection  failures  to  date,  so 
that  inspections  have  been  perfonnwi  during 
planned  outages  However  as  a  result  of  this 
change,  there  is  a  lower  pot*»ntiii!  hyr  ^pocial 
unit  outages  required  for  the  »r)l#»  purynise  of 
snubber  lr«pection,  thus  the  unit^  will  O' 
subjected  to  fewer  shutdowns  anci  stdrtups, 
which  in  itself  increases  the  margin  of  safety. 

Therefore,  there  is  no  ^igTiificant  reduction 
rn  the  margin  of  safety 

The  NRC  staff  has  revu'wed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
.standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  <\-'\''. 
proposes  to  determine  that  the 
amendment  roquest  involves  no 
significant  hazards  consideration, 

Local  Public  Document  Room 
location  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No  1,  Ogelsby,  Illinois  61348 

Attorney  for  licensee:  MicJiael  I. 
Miller.  Elsquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Qiicago.  Illinois 
60fi90 

NBC  Prvf^ct  Director:  lames  E.  Dyer 

Connecticut  Yankee  Atomic  Power 
Coinpany,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  May  17. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  will  replace 
License  Condition  2.C(4),  relating  to  the 
irr.plementation  and  maintenance  of  the 
approved  Fire  Protection  Program,  in  its 
entirety  with  a  new  standard  Condition 
2  C,{4),  regarding  fire  protection,  as 
recommended  in  Generic  Letter  (GL)  86- 
10.  In  addition,  as  recommended  by  GL 
86-10.  the  licensee  has  propo.sed  to 
remove  all  Te«Jinical  Specification 
provisions  related  to  the  Fire  Protection 
Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consid«nH'inn.  v-'hirh  is  presented 
bwlov*' 

The  pr.iKisftd  cJianj^eji  do  not  involve  a 
signifu :».ii  hazards  consideration  l)ecause  tlie 
changp.s  would  not 

1   Invn'vp  a  significant  ina-ease  in  the 
probability  or  rjjnspquencns  of  an  a<:(Jdont 
prf'viouslv  evrtlurttf«d 

Th«  pn){x)sf>d  r.hangfs  simply  riMii(>ve  the 
provisions  of  the  Fjrt"  Protection  Prn^aju  that 
tirn  contained  ,n  tho  ttn  hr.ical  spcKifirations 
and  places  them  in  thf  IFind!  .Safety  .*inalysi.s 
Report]  FSAR  Review  of  the  Fire  PYotm  tuin 
Pm^nra  and  Its  revisions  will  to  the 
rt'Sf^wnsibllity  of  the  [Plant  Operations 
Rfview  Committeel  PORC.  just  as  it  has 
always  been  the  respoosibility  of  this  group 
to  review  changes  to  fire  protection 
requirements  wtien  they  were  f>art  of  the 
technical  specifications.  The  fire  protuction 
license  condition  is  revised  to  reflect  the 
proposed  change,  include  the  applirablo  NRC 
safety  evaluation  reports,  and  providu  tho 
standard  wording  from  GL  86-10. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

There  are  no  new  failure  modes  associated 
with  the  proposed  changes.  Since  the  plant 
will  continue  to  operate  as  designed,  the 
proposed  changes  will  not  modify  tho  plant 
response  to  the  point  where  it  can  tx) 
considered  a  new  accident. 

3.  Involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

No  change  is  being  proposed  for  the  Fire 
Protection  Program  requirements  themselves. 
Tlie  relevamt  technical  specifications  are 
being  deleted,  and  the  requirements 
contained  therein  are  being  incorporated  Into 
the  FSAR.  The  FSAR  will  continue  to 
provide  the  specific  instructions  necessary 
for  theimplementation  of  the  requirements, 
just  as  when  the  requirements  resided  in  the 
technical  specifications.  Fire  Protection 
Program  changes  will  be  governed  by  the 
provisions  of  tho  fire  protection  license 
condition.  10CFR50.59  and  10CFR50.71(e) 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day,  Berry  &  Howard, 
Counselors  at  Law,  Gty  Place,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Consumers  Power  Company.  Docket 
No.  50-155.  Big  Rock  Point  Plant. 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  )une  11. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
acceptance  criteria  for  the  electric  and 


diese!  fire  pumps  based  upon  the 
Flmergency  Core  Cooling  System  (ECCSI 
performance  requiniments  of  the 
primary  and  backup  cor«  spray  and 
containment  spray  systern.s.  and  would 
also  remove  a  portion  of  the  Firv 
Protection  Requiremt^iits  from  thu 
SpfM;iri(.ations  in  response  to  the 
Coni.Tiission's  Interim  Policy  Statement 
on  Tnchnicxil  Specification  (TS) 
Improvenuint. 

Wa.s/s  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  hns  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  prHsented 
below: 

( 1 )  Will  IJhi  proposed  change[s)  involve  a 
significant  increase  in  the  prf)bability  or       * 
r.on.sequRnres  of  an  aixidont  previously 
evaluated? 

(Three  of  the  changes]  are  administrative  in 
nature  and  do  not  afftict  the  current  extent  of 
surveillance  testing  performed  on  the  electric 
and  diesol  fire  pumps.  lAs  discu.ssed  in  the 
licensee's  submittal],  duplication  currently 
exists  tietwi-en  the  fire  protection  and  ECX^ 
sections  of  the  ITS).  With  the  proposed 
change,  duplication  is  eliminated  and  the 
testing  requirements  are  appropriately 
located  in  the  ECCS  section. 

(Three  of  the  chang»«!l  are  associated  with 
flow  testing  requirements  for  both  the  electric 
and  diescl  fire  purops.  Currently  testing  is 
only  requintd  at  one  point  (1.000  gpni.  110 
psi)  which  is  outside  the  operating  range  of 
the  pumps  when  performing  the  ECXkS 
function. 

By  requiring  that  pump  testing  encxtmpa.ss 
the  complete  ECCS  opwrating  range  for  both 
fire  pumps,  incre.ased  assurance  of  Loss  of 
Coolant  Accidents  and  Main  Steam  Line 
Breaks  mitigation  is  realized.  By  assuring  that 
the  fire  pumps  can  perform  their  ECCS 
function  and  out  of  service  (LCC)'s)  are  not 
being  altered,  the  consequences  of  core 
inventory  arxjdents  are  not  affected. 
Although  fires  are  not  classified  as  Chapter 
15  accidents,  the  analysis  in  the  previous 
section  shows  that  the  two  pumps  still 
exceed  the  fire  system  flow  requiriinients 
even  though  the  proposed  performance 
curves  are  slightly  below  the  previous  (1,000 
gpm  (at)  110  psi)  design  point. 

Since  the  proposed  change  only  involves 
testing  of  the  ECCS  and  fire  protection 
pumfw.  and  is  not  asso<:iated  with 
modification  to  plant  systems,  probabilities 
or  consequences  of  previously  evaluated 
accidents  remain  unchanged. 

2)  Will  the  proposed  change(s)  create  the 
possibility  of  a  now  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  chang««  only  affect  the 
surveillance  testing  program  for  the  electric 
and  diesel  fire  pumps  and  doi^s  not  result  in 
any  change  to  plant  systems,  structures  or 
components.  Testing  modes  and  limiting 
conditions  for  operation  are  also  not 
changed,  thus  not  creating  the  possibility  for 
a  different  type  of  accident. 

3)  Will  the  proposed  changejs)  involve  a 
significant  reduction  in  the  margin  of  safety? 


UMI 


With  rpspecl  !o  EXXIS  requirernonts.  the 
proposed  changes  add  n«w  acceptance 
rnteria  for  fire  pump  performano'  to  efsurf 
thai  if  required  adequate  core  cxx)lin^  flowi 
of  292  gpm  (pnman)  or  296  gpm  iback  upj 
an>  achieved  Ahi>ough  the  prxiposod 
acceptanc*  cun-e  for  the  electric  pump  at  thf 
1.0CX)  gpm  fiowrate  is  slightly  lower  than 
jirevious  cntnne  in  (TSj  4  7  ii  lid. 3.  under 
L(X;■-^/MSLB  condition*  the  operating  range 
!s  between  lappmxiraateh  !  TOO  Ito]  750  gpm 
and  thus  does  not  impaci  EIX'S  portomiancc 

For  fire  pr')te<:-ti(jn  purposes  the  rpquirfd 
flow  rate  IS  2..'>(X)  gpm  at  '2  psjg  The  ciirrpnt 
acceptance  rnttma  for  both  pumps  rt>su!ts  in 
e  total  flow  of  3.0O0  gfun  at  72  psig  The  new 
acceptance  curves  result  in  a  total  flow  of 
(approximaiciyl  2.7rX)  gpm  at  72  psig  whir  h 
is  above  the  requiTwd  flow  rnte  and  not 
ronsiden»d  a  significant  reduction 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  mduction  in  the  margin 
of  safety. 

The  NRC  staff  has  tv\  levved  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standanis  of  10  CFR  50.92(c)  are 
satisfied  Therefoi^.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  truest  involves  no 
significant  hazards  consideration. 

LcK-n!  Pubhc  rkycument  Room 
location  North  Central  Michigan 
College.  151.5  Howatxi  Street,  Petoskey. 
Michigan  49770 

Attompy  for  licensee:  Judd  L.  Bacon. 
tst]uir8.  Consume!^  Power  Company. 
212  West  Michigan  .'\\  enue.  Jackson, 
Michit^an  49201 

NBC  Pro iect  Director:  W  M  Dtian. 
Acting 

Duquesne  Light  Companv.  et  aJ.,  I)<K:ket 
Nos.  50-334  and  50-412,  Beavor  Valley 
Power  Station,  Unit  N'os.  1  and  2, 
Shippingporl,  Pennsylvania 

Date  of  amendment  request: 
December  30,  1992,  as  supplemented 
March  12,  and  June  8,  1993. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Technical  Specifications 
(TS)  to  allow  sleeving  at  the  steam 
generator  tube  support  plate  and 
tubesheet  regions  in  accordance  with 
processes  performed  by  Westinghouse. 
Previously,  on  June  1.  1993.  the 
Commission  approved  that  part  of  the 
proposed  amendments  dealing  with 
Batxnck  and  Wilcox  processes.  The 
remaining  portion,  which  deals  with  the 
Westinghouse  sleeving  process,  is  still 
under  review.  A  supplement  to  the 
amendments,  dated  June  8. 1993.  stated 
that  the  licensee  was  changing  the 
criteria  for  evaluating  sleeve 
imperfection  depth.  The  new  criteria 
would  result  in  a  "through  wall" 
imfwrfection  limit  of  25%  instead  of 
31%.  a  change  in  the  conservative 
direction. 
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On  Apnl  6.  1993,  the  NRC  pubiisht^d 
in  the  Federal  Register  (58  FR  179:  Z'l  tt.s 
prelirrunar>'  analysis  of  the  issue  '  f  no 
.sigriifi,cant  haiards  consideration  hasuci 
on  ihn  amendments  propos<»d  Dt'cemiw^r 
30.  1992.  andsuppiementfrd  March  12. 
1P<33  The  effect  of  the  !une  R   1993. 
supplement  is  evaluated  m  (hp  no 
significant  hazards  analysis  herein. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
L'ade.'-  the  Coinmi.ss:o;i's  r«^;;!a':ons. 
"hree  standards  are  p:vvK,.t'a  n-  i    CFR 
50.92  to  he.  evaluated  sn  det(:Trn;r.::,>: 
whether  an  amendment  rwjuest  iiivohub 
no  signi.ncant  hsMrds  ron  si  deration. 
Tlies*^  three  standards  are  stated  below: 

1   LKtfs  the  change  involve  a  significant 
:;  To«se  in  the  probability  or  consequencjw 
•f  iin  accident  previously  evaluated? 

2.  Does  the  diange  create  the  possibility  of 
a  new  or  difFeront  kind  of  accident 
previously  evaluated'' 

3.  Does  the  change  involve  a  significant 
reduction  In  a  margin  of  safety? 

In  its  previous  evaluation  of  no 
significant  hazards  consideration  (58  FR 
17912).  the  licensee  addressed  the  three 
standards  above  the  Westinghouse 
sleeving  process  and  concluded  there 
was  no  significant  hazards 
consideration.  The  staffs  review  of  the 
hcensee's  evaluation  agreed  with  that 
determination.  The  only  change 
proposed  by  the  June  8.  1993. 
supplement  is  to  use  design  criteria 
instead  of  repair  criteria  for  evaluating 
sleeve  integrity.  Since  design  criteria  are 
stricter  than  repair  criteria,  and  limit  the 
operational  stress  in  the  sleeved  tubas  to 
a  lower  value,  they  are  more 
conservative  than  repair  criteria.  The 
use  of  design  criteria  instead  of  repair 
criteria  means  that  the  "through  wall" 
imperfection  limit  will  be  25%  instead 
of  31%.  a  more  conservative  limit. 
Therefore,  all  of  the  arguments  made  in 
the  previous  evaluation  of  no  significant 
hazards  consideration  are  still 
applicable,  only  more  so.  because  the 
sleeved  tubes  would  have  to  be  removed 
earlier  in  their  service  life. 

Based  on  the  NRC  staffs'  evaluation 
above,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esquire.  Jay  E.  Silberg,  Esquire,  Shaw, 


V'l ■  '•-  "s,  Tntv*-r>ri :U:>- 


Street.  NW  ,  Washington.  LX.  20037. 
NBC  Project  Director  Walter  R  Butler 

f)uqup»inp  IjKhl  fktmpanv    ft  «i     Ikv:  kH 

\os    "VO-S.M  and  M>-412    H<-avpr  \  »\U-\ 
I'owpr  "station    I'nit  \fm    1  and  2 
^hlpplnI;fM^r1,  FVnn^v!\  ania 

Date  oj  amendment  request.  June  8. 
1993 

Description  of  amendment  request 
The  proposfvi  nrrun^dments  would 
modify  Unit     v   '  Unit  2  Technical 
Specifications  fTS)  Section  6. 9. 1.14,  to 
specify  the  use  of  the  BASH 
methodology  instead  of  an  earlier 
Wft<:tinghouse  methodology.  The  BASH 
;..(•',;. ydology  is  a  Westingnouse 
improved  and  updated  methodology 
which  can  be  uMd  to  evaluate  a  large 
break  loss-of-coolant  accident.  The 
BASH  methodology  was  approved  by 
the  NRC  on  November  13.  1986.  Unit  1 
is  already  using  BASH,  and  the  change 
for  Unit  1  is  to  update  the  TS  reference. 
Unit  2  is  changing  from  the  BART 
model  to  BASH  using  the  10  CFR  50.59 
process;  the  TS  change  will  update  the 
reference. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  is  provided  for 
the  no  significant  hazards  consideration 
standards. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

For  BVPS  IBeaver  Valley  Power  Station) 
Unit  No.  1,  the  proposed  change  to 
Specification  6.9.1.14  to  reference  the  BASH 
methodology  is  editorial  in  nature  since  this 
change  does  not  represent  a  model  change. 

Therefore,  since  this  change  is  editorial,  ii 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

For  BVPS  Unit  No.  2,  the  proposed  change 
to  Specification  6.9.1.14  to  reference  the 
BASH  methodology  will  allow  the  plant  to 
utilize  a  NRC  approved  methrxiology  The 
actual  plant  implementation  will  be 
performed  under  the  10  CFR  50.59  process 
Since  the  BASH  methodology  has  been 
determined  to  be  safe  through  previous  NRC 
reviews,  the  proposed  change  to  the  refererKa) 
in  Specification  6.9  1.14  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  change  the 
plant  configuration  in  a  way  which 
introduces  a  new  potential  hnzard  to  the 
plant.  Since  design  requirements  continue  to 
be  met  and  the  integrity  of  the  reactor  coolant 
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system  pressure  fbounian'l  is  not 
challenged,  no  new  failure  mode  ha.s  be^n 
created.  As  a  result,  an  accident  which  is 
different  than  arv  alrea.ly  evaluated  in  the 
Updated  Final  SaiVty  Analysis  Report  will 
not  be  created  dua  to  this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
itind  of  ace. dent  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  marxm  of  safety? 

The  proposed  change  to  reference  the 
BASH  methodology  in  the  BVPS  Unit  No.  1 
T^hnical  Specifications  is  editorial  in 
nature,  B\PS  I'nit  No,  1  currently  utilizes 
the  BASH  .Tnethodoiogy  to  perform  the 
LBU-XlA  analysis.  The  current  reference  to 
the  1981  Version  of  the  Westinghouso  ECCS 
(Emergency  Core  Cooling  System!  Evaluation 
M(xiel  methodology  was  incorrectly  added 
w.'.en  Specification  6.9.1.14  was  revised  in 
accordance  with  GL  88-16.  Therefore,  the 
pT-poMd  revision  to  reference  the  BASH 
methodology  does  not  affect  the  margin  of 
safety  at  BVPS  Unit  No.  1. 

The  proposed  change  will  allow  BVPS  Unit 
No.  2  to  use  the  BASH  methodology.  This 
change  will  provide  an  Improved  level  of 
realism  combined  with  an  acceptable  level  of 
conservation  for  the  LBLOCA  analysis,  such 
that  the  level  of  safety  and  margin  of 
conservatism  has  been  retained. 

Therefore,  the  proposed  revision  to  allow 
the  use  of  the  BASH  methodology  will 
provide  the  same  level  of  safety  and  margin 
of  conservatism  as  the  current  methodologies 
used  at  BVPS  Unit  No.  2  to  perform  LBLOCA 
analyses.  The  use  of  the  BASH  methodology, 
therefore,  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lxal  Public  Document  Room 
location  B  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  iav  E  Silberg,  Esquire,  Shaw, 
Fittman.  Po'ts  4  Trowbridge.  2300  N 
Street,  N\V  .  Washington,  DC  20037. 
S'FC  Project  Director:  Walter  R.  Butler 

Duquesne  Light  Company  et  al..  Docket 
Nos.  50-334  and  50-4:2,  Bt-aver  Valley 
Power  Station,  Unit  .Sos.  1  and  2. 
Shippingport,  Pennsylvania 

Dote  of  amendment  request:  ]une  11, 
19^3 

Description  of  amendment  request: 
The  proposed  amendment  would 
m'xiify  Ter:ii!iical  Specification  5.3.1  to 
allow  limited  substtuti^n  of  zirconium 
alloy  or  stainless  steel  filler  rods  for  fuel 
rods. 

Basis  for  proposed  no  significant 
hazards  considemtwn  determination: 


As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  i^s  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  reconstituted  fuel  assemblies  meet 
essentially  the  same  designrequiremenis  and 
satisfy  the  same  design  criteria  as  other 
assemblies  with  similar  operating  history. 
The  use  of  reconstituted  ftiel  assemblies  will 
not  result  in  a  reduction  in  any  existing 
safety  criteria  or  design  limits.  Reconstitution 
will  tend  to  reduce  the  dose  effiact  of  some 
accidents  by  reducing  or  eliminating 
defective  fuel  rods  that  would  otherwise 
contribute  to  an  increase  in  primary  coolant 
fission  product  inventory.  Justification  for 
the  acceptability  of  replacing  fuel  rods  with 
filler  rods  is  determined  by  a  cycle  specific 
reload  safety  evaluation  using  an  NKC 
approved  methodology  to  verify  that  the 
safety  criteria  and  design  limits  are  met.  This 
change  is  consistent  with  the  requirements 
recommended  in  Generic  Letter  90-02, 
Supplement  1  and  the  STS  [Standard 
Technical  Spiecificationsj.  This  change  does 
not  affect  the  UFSAR  (updated  final  safety 
analysis  report)  and  is  consistent  with  the 
regulations,  therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Reconstituted  fuel  assemblies  are  designed, 
installed  and  used  in  the  same  manner  as  the 
other  fuel  assemblies  in  the  core  and  all 
design  and  interface  requirements  remain 
unchanged.  The  use  of  reconstituted  fuel 
assemblies  has  t)een  evaluated  by 
Westinghouse  as  described  In  WCAP-13060- 
P,  "Westinghouse  Fuel  Assembly 
Reconstitution  Evaluation  Methodology." 
The  evaluation  was  performed  to  address  the 
concerns  identified  in  Generic  Letter  90-02 
and  Supplement  1  and  has  been  reviewed 
and  approved  by  the  NRC.  A  reload  core 
design  with  reconstituted  fuel  will  evaluate 
the  following  issues:  Mechanical  Design, 
Nuclear  Design.  Thermal  and  Hydraulic 
Design.  Non-LOCA  INon-Loss-of-Coolant 
Accident]  Transient  Analysis,  LOCA 
Analysis,  Steam  Generator  Tulw  Rupture  and 
Containment  Integrity  Analysis.  The 
reconstituted  fuel  assemblies  will  meet  the 
design  requirements  in  all  these  areas  and 
will  not  introduce  any  new  mode  of  plant 
operation  or  require  any  physical 
modification  to  the  plant.  Therefore,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  in  the  UFS.^R 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  safety  and  design  limits  will  not  be 
changed  as  a  result  of  installing  reconstituted 
fuel.  All  safety  and  design  limits  will 
continue  to  be  confirmed  in  accordance  with 
the  reload  safety  evaluation  methodology. 
Technical  Specification  3/4  5  defines  the 
ECCS  [emergency  core  cooling  system] 
performance  criteria  upon  whic  h  the  liXlA 


analyses  a;-e  based  and  Technical 
Specification  2  1  defines  the  limiting  safety 
system  parameters  which  form  the  basis 
ufKDn  which  the  non-LCXlA  analyses  are 
based.  These  criteria  ensure  that  the  plant 
remains  within  the  limits  of  the  safety 
analyses  for  all  evalu.ited  ojjerating 
conditions,  therefore,  the  margin  of  safety  is 
not  redu'.t'd. 

Tha  NRC  stiff  has  reviewed  the 
licensees  f^nalysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CIK  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signifirant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington.  DC  20037, 

NRC  Project  Director:  Walter  R.  Butler 

Florida  Power  and  Light  Company, 
Docket  Nos,  .50-250  and  50-251,  Turkey 
Point  Plant  I'nits  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request:  May  21. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  the 
Turkey  Point  Units  3  and  4  relating  to 
the  containment  design  pressure. 
Specifically,  the  proposed  amendment 
would  revise  TS  5.2.2,  "Design  Pressure 
and  Temperature,"  to  change  the 
existing  maximum  containment  design 
internal  pressure  from  59  psig  to  55 
psig.  Consistent  with  this  change, 
revision  to  the  associated  TS  bases  and 
other  administrative  corrections  are  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operatioii  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  containment  structure  has  been 
dfsigned  as  one  of  three  principal  fission 
barriers  to  ensure  that  offsite  doses  resulting 
from  pip<^  break  events  within  containment 
(to  not  result  in  offsite  dnscs  in  excess  of  the 
10  CFR  I'art  100  limits.  The  maximum 
containment  design  pressure  criterion 
establishes  a  tiasis  to  ensure  that  the 
structural  integrity  of  containment  is  not 

compromised  following  an  accidental 
pressunzation  of  this  structure. 
Consequently,  a  clarification  of  the  maximum 
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rf)nta'nir.enf  design  pressuro  criteria  and 
associated  coalair.inenl  stn^ctural  integrity 
V,  ill  have  no  effect  on  the  probability  of 
occurrence  of  any  initiating  acciiifnt;  and  the 
probability  of  occurrence  of  any  accident  or 
plant  event  previously  evaluated  in  the 
llpdafed  lFin»l  Safet>  Analysis  Pcport)  FSAR 
has  not  beeu  increased. 

Since  the  Large  Break  Loss  of  Ckwlant 
Accident  (LOCA)  analysis  remains  the 
bounding  containment  transient  analysis  case 
with  a  peak  containment  pressure  of  49.9 
pstg  and  the  containment  design  pressure  of 
55  psig  continues  to  satisfy  the  original  (and 
current)  Atomic  Energy  Commission  (AEC) 
struchiral  margin  criterion  of  10%,  the  use  of 
a  containment  design  pr«»s.«iura  equal  to  the 
original  licensed  value  of  55  p>ig  (and  the 
associated  minimum  required  prestress 
forces  for  the  containment  post-tensioning 
system)  will  not  incrense  the  consequences  of 
an  accident  pmviously  analyzed  in  the 
Updated  FSAR. 

A  minor  technical  change  has  Iwon 
proposed  for  BASES  3/4.6.1.4  to  Imiit  the 
initial  containment  pressure  conditions  to  be 
consistent  writh  the  stated  Limiting 
Conditions  for  Operation  (LOO)  of  (Teciiical 
Specifications)  T.S.  3.6.1.4.  This  will  require 
changing  the  conservative  bounding  value  of 
+5.0  psig  to  +3.0  psig  for  maximum  initial 
containmerit  pressure.  T.S.  3.6.1.4  states  that 
"primary  containment  infernal  pressure  shall 
be  maintained  [below)  +3  psig  "  The  original 
bounding  LOCA  analyses  did  not  ruly  on  the 
value  of +5  0  psig,  and  an  initial  containment 
pressure  of  up  to  +3.0  psig  (which  supports 
the  LCO  requirements)  will  not  result  in  a 
post-accident  pressure  that  exceeds  the 
licensed  design  pressure  of  55  psig.  For  these 
reasons,  this  change  in  BASES  3/4.6.1.4  will 
have  no  effect  on  the  probability  of 
occurmp.ce  of  any  initiating  accident  and  it 
will  not  mcrease  the  consequences  of  an 
accident  previoi-sly  analyzed  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR). 

In  addition,  the  capiabilitics  of  Engineered 
Safety  Features  equipment  to  operate  within 
the  post -accident  containment  environment 
and  the  conciusiors  of  L'F.SAK  Sm  v.ims  6  3 
and  6  <  rtjniain  un£ii«r:gnd   hnginoertKl 
S,ifety  Features  eqjipment  has  been  designed 
to  pruvide  arreptdbie  performance  and  is 
qualified  for  a  pressuru  of  59  psig.  whirJi 
envelopes  the  ur'ginal  licensed  containment 
design  pressum  of  55  psig.  Consequently,  no 
increas*^  in  ffquipment  failums  or  rrdurtion,<; 
in  performance  a.sso<:iB!t'(i  vnth  a  revised 
containment  design  presiun'  vmuld  occur, 
and  no  increase  m  the  consi-quences  of  any 
accident  wnild  be  exp«cted. 

(2)  Operation  of  the  far.ility  in  arr,nrdanrR 
with  the  pmposed  amendTifnt  w<  ;.;il  ru»f 
rreatp  the  p"ssibihtv  t,f  a  new  or  diflorent 
kind  of  acLidect  from  a.iy  a;  i  .ient 
previously  evaluuted. 

The  containment  strjcture  has  been 
dusigned  as  one  of  ihrwe  principal  fi;^sion 
harriers  to  ensure  that  offsite  doses  resulting 
from  pi[x»  break  events  within  containrnf^iit 
do  nut  nisuit  in  offsite  doses  in  excess  of  the 
in  CFK  Fart  :00  limits  The  maximum 
containment  design  pressure  criteria 
t'stabiLshes  a  twsjs  to  ensure  that  the 
stTjctu.-a!  irtf>gnty  of  containment  is  not 
torr.pmmised  following  an  accidental 
press urization  of  ttus  stnirt.irf 


S»nce  the  Large  Break  LOC.\  analysis 
romaiiis  the  bounding  contaiimient  transiiinf 
analysis  case  with  a  peak  containment 
pressure  of  49.9  psig  and  the  licensed 
containment  design  piTSsure  of  55  psig 
continues  to  satisfy  the  original  AEC 
oontainmcDt  structural  .margin  criterion 
(which  remains  the  current  NRC  criterion)  of 
10%.  no  new  or  different  kind  of  accident 
has  been  created.  Consequently,  the  use  of  a 
containment  design  pressure  equal  to  the 
original  licensed  pressure  of  55  psig  (and  the 
associated  minimum  required  prestress 
forces  for  the  containment  post-tensioning 
system)  wii!  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  in  the  Updated 
FSAR. 

A  technical  change  has  been  proposed  for 
BASES  3/4.6.1.4  to  limit  the  initial 
containmenf  pressure  conditions  to  be 
consistent  with  the  stated  LCO.  This  will 
require  changing  the  conservatively 
bounding  value  of +5.0  psig  to  +3.0  psig  fur 
maximum  initial  containment  pressure.  The 
original  bounding  LOCA  analyses  did  not 
rely  on  the  value  of  +5.0  psig,  and  an  initial 
containment  pressiire  of  up  to  +3.0  psig 
(which  support  the  LCO  requirements)  will 
not  result  in  a  post-accident  pressure  that 
exceeds  the  licensed  design  pressure  of  55 
psig.  For  these  reasons,  this  change  in  BASES 
3/4.6.1.4  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  in  the  Updated 
FSAR. 

(3)  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Since  the  Large  Break  LOCA  analysis 
remains  the  bounding  containment  transient 
analysis  case  with  a  peak  containment 
pressure  of  49.9  psig  and  the  licensed 
containment  design  pressure  of  55  psig 
continues  to  satisfy  the  original  (and  current) 
AEC  structural  margin  criterion  of  10%.  the 
use  of  a  containment  design  pressure  equaJ 
to  the  original  licensed  pressure  of  55  psig 
(and  the  usocialed  minimum  required 
prestress  forces  for  the  containment  post- 
tensioning  system)  will  have  no  effect  on  the 
margin  of  safety  from  that  previously 
licensed  by  the  AEC  and  documented  in  the 
original  operating  license  SER. 

A  minor  technical  change  has  been 
proposal  for  BASES  3/4  6.1.4  to  limit  the 
initial  containment  pressure  conditions  to  be 
consistent  with  the  stated  Limiting 
Conditions  for  Operation  of  T.S.  3.6.1.4.  This 
will  require  changing  the  conservatively 
Ixjunding  value  of  +5.0  psig  to  +3.0  psig  for 
maximum  initial  containment  pressure.  The 
original  bounding  LOCA  analyses  did  not 
rely  on  thf  vr'-'r  n' .» s  0  psig,  and  an  initial 
conta.r.nmr.!  p^«^s;.-•■  of  up  to  +3.0  psig 
(whicn  .suppoi"  •  »■  ;,i  T>  f'quirements)  will 
not  result  ;:i  ti  jx  '.;  ai  i  ;i<  .it  pressure  that 
exceeds  the  licensed  design  pressure  of  55 
psig  For  these  reasons,  this  change  in  BASES 
3/4.6  'i  4  dr,fs  :  !?  involve  any  reduction  in 
a  margin  of  s.ifctv 

The  NRC  ■staff  h  IS  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 


Therefore,  tlie  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  Internationa! 
University,  University  Park.  Miami. 
Florida  33199 

Attorne)'  for  licensee:  Harold  F.  Rei«, 
Esquire,  Newman  and  Holtzer,  P.C.. 
1615  L  Street.  NW..  Washington,  DC 
20036 

NBC  Project  Director:  Herbert  N 
Berkow 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station.  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
13, 1993 

Description  of  amendment  request: 
The  profMssed  amendment  would  revise 
the  license  to  reflect  a  change  in 
ov«iership  of  Gulf  States  Utilities  (GSU). 
Upon  approval  by  the  NRC  and  other 
regulatory  egencies,  GSU,  which  owns  a 
70  percent  undivided  interest  in  River 
Bend  Station,  will  become  a  wholly 
owned  subsidiary  company  of  Entergy 
Corporation.  The  license  would  be 
changed  by  adding  a  footnote  that 
describes  this  change  in  ownership  of 
GSU.  The  merger  will  not  affect  the 
ownership,  design,  or  operation  of  the 
River  Bend  Station.  The  opportunity  to 
provide  comments  or  information 
relating  to  any  antitrust  issues  believed 
to  be  raised  by  the  GSU  ownership 
change  was  noticed  in  the  Federal 
Register  on  March  25.  1993  (58  FR 
16246).  The  opportunity,  if  any,  for 
intervention  and  a  hearing  in 
connection  with  antitru.st  issues  will  be 
the  subject  of  a  Federal  Register  notice 
at  the  appropriate  time. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a).  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
analysis  against  the  standards  of  10  CFR 
50.92(c).  The  NRC  staff's  review  is 
presented  below; 

1.  The  proposed  change  would  not 
increase  the  probability  or  consequences 
of  a  previously  evaluated  accident. 

As  a  resuh  of  the  proposed  license 
amendment,  there  will  be  no  physical 
change  to  the  River  Bend  facility,  and 
all  limiting  conditions  for  operation, 
limiting  safety  system  settings  and 
safety  limits  specified  in  the  technical 
specifications  will  remain  unchanged. 

2.  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 
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The  proposed  amendment  will  hava 
no  effect  on  the  physical  configuration 
of  Raver  Berid  or  the  rr.anner  in  which 
it  will  opernta  The  plant  design  and 
design  basis  will  reindin  the  same  The 
current  plant  safety  analyses  will 
therefore  remain  complete  and  at  it;  rate 
in  addressing  the  design  basis  events 
and  in  anaKzmg  plant  response  and 
consequences  The  limiting  conditions 
for  operation,  lim.iting  safety  system 
settings,  and  safety  limits  specified  in 
the  technicjil  specifications  are  not 
affected  b>  '.hR  proposed  fi;r.*T.dment. 
As  s'jth.  the  plant  cone:.':, ins  f.ir  v\  h,rh 
the  deiiign  ba.sis  accidfii*  .^r-iaivifs  'idvti 
bet-n  oerformed  w;!i  r>';na,:i  vwli  i 

3  The  prnpi'Sf  d  .  nange  would  not 
involve  a  Sigiiificaiii  r^d jction  in  the 
margin  of  safety 

F^iunt  safe'v  margins  art'  t'-.'uLiKsiitid 
through  limiting  con(i.!i()r::s  for 
operation,  lii'iiting  safety  system 
st'tt.ngs  and  safety  hmits  specified  in 
the  technical  specifications  Since  there 
wi!i  be  no  change  to  the  physical  design 
or  operation  of  the  plant,  there  will  be 
no  change  to  anv  of  these  margins. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied  Therefore,  the  NRC  staff 
proposes  to  dftermme  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  PubLc  Document  Room 
locot:on:  Government  Documents 
Department,  Louisiana  State  University, 
Ba'on  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Mark 
Wolterhahn,  Esq  ,  Bishop,  Cook,  Purcell 
and  Revnolds,  1401  L  Street,  N.W., 
Washington.  DC.  20005 

SRC  Project  Director  Suzanne  C. 
Black 

Gulf  States  I  lilities  Qimpany   Dm  ktt 
No.  50-458,  River  Bend  Station.  I    iit  t. 
West  Feliciana  Parish.  Loui«iiana 

Dctf  if  anwndnient  request.  January 
13.  \Wi 

DfSfT'.'jf    ■     ''  nmendment  request: 
The  pro^:    .-(t  j:!"!!  Iment  would  revise 
the  li'"n«e  to  include  Entergy 
Operatuins.  Inc.  (EOi).  as  a  licensee  and 
would  authorize  ECI.  as  agent  for  the 
owners  to  use  and  operate  River  Bend 
St-jlion  and  to  possess  and  use  related 
licensed  nuclear  materials.  EOI  is  a 
wholly  owned  subsidiary  of  Entergy 
Girporation  whose  function  would  be  to 
ser-e  ?s  the  managing  agent  for  River 
Bend  .\t  the  time  of  effediveness, 
respon.sibility  for  the  management, 
operation,  and  maintenance  of  River 
Bend  would  t.-^nsfer  to  EOI  from  Gulf 
States  Utilities  (GSU) 

In  order  to  assure  that  the  role  of  LOl 
is  solely  to  a>A  as  the  managing  agent  for 
the  plant,  the  staff  will  condition  the 


license  to  prohibit  EOI  from  marketing 
or  brokering  power  or  energy  from  the 
plant.  In  addition,  the  license  condition 
would  indicate  that  all  licensees  other 
than  EOI  are  responsible  and 
accountable  for  the  actions  of  mei:  agent 
to  the  extent  said  agent's  actions  effe<.t 
the  marketing  or  brokering  of  power  and 
energy  from  River  Bend  Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiTicant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  stafTs  review  is  presented  below: 

1.  The  proposed  change  would  not 
increase  the  probability  or  consequences 
of  a  previously  evaluated  accident. 
The  employees  of  GSU  presently 
engaged  in  the  operation  of  River  Bend 
will  become  employees  of  EOI. 
Personnel  qualification,  therefore,  will 
remain  the  same  as  those  discussed  in 
the  technical  specifications  and  the 
Updated  Final  Safety  Analysis  Report. 
The  organizational  structure  of  EOI  will 
provide  for  clear  management  control 
and  effective  lines  of  authority  and 
communication  among  the 
organizational  units  involved  in  the 
management,  operation,  and  technical 
support  of  the  facility.  Accordingly,  the 
technical  qualifications  of  EOI  will  be  at 
least  equivalent  to  those  of  GSU 
presently.  As  a  result  of  the  proposed 
amendment,  there  will  be  no  physical 
changes  to  the  facility,  and  all  limiting 
conditions  for  operation,  limiting  safety 
system  settings,  and  safety  limits 
specified  in  the  technical  specifications 
will  remain  unchanged.  With  the 
exception  of  administrative  changes  to 
reflect  the  role  of  EOI.  the  quality 
assurance  program,  the  emergency  plan, 
security  plan,  and  training  program  are 
unaffected.  Operating  agreements  will 
ensure  continued  compliance  with 
General  Design  Criterion  17  as  well  as 
EOI  control  over  all  activities  within  the 
exclusion  area. 

2.  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  limiting  conditions  for  operation, 
limiting  safety  system  settings,  and 
safety  limits  are  not  affected  by  the 
proposed  amendment.  With  the 
exception  of  administrative  changes  to 
refiect  the  role  of  EOI,  plant  procedures 
are  unaffected.  As  such,  the  plant 
conditions  for  which  the  design  basis 
accident  analyses  have  been  performed 
are  still  valid. 


3.  The  proposed  change  would  not 
involve  a  significa  it  reduction  in  the 
margin  of  safety- 
Plant  safety  man.ins  are  established 
through  limiting  c  nditions  for 
operation,  limiting  safety  system 
settings,  and  safety  limits  specified  in 
the  tp(  hnical  speci  Ications.  There  will 
be  no  change  to  the  physical  design  or 
operation  of  the  pi;  nt  or  to  any  of  these 
margins 

Based  on  this  n)\  if.v,  it  appears  that 
the  thr<;e  standards  of  10  CFR  50.92(c) 
are  satisfied.  Theretore,  the  NRC  staff 
proposes  to  dHterm.ne  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
yocofjon.  Government  Documents 
Department,  Louisii  na  State  University, 
Baton  Rouge,  Louisiana  70803 
A!tomf-v  for  hcen>ep:  Mark 
Wetterhahn,  Esq.,  Bishop.  Cook.  Purcell 
and  Reynolds,  1401  L  Street,  N.W., 
Washington,  D.C,  2(005 

NRC  Project  Director:  Suzanne  C. 
Black 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas.  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County.  Texas 

Date  nf  application  for  amendment: 
May  27,  1993 

Description  nf  amendment  request: 
Houston  Lighting  &  Power  Company, 
et.al.,  (the  licensee  or  HLAP)  requests 
amendments  to  the  South  Texas  Project, 
Units  1  and  2,  Technical  Specifications 
(TS)  to  upgrade  the  fuel  used  in  the 
South  Texas  Project  reactors  to 
Westinghouse  V,\NTAGE  5  Hybrid 
(V5H)  design  and  to  implement  several 
analytical  and  operational  upgrades  into 
the  South  Texas  Project  Updated  Final 
Safety  Analysis  Report  (UFSAR).  In 
order  to  accomplish  this,  the  licensee 
proposes  to  modify  related  setpoints. 
limiting  conditions  for  operation, 
surveillance  requirements,  design 
features  information,  and  associated 
bases  in  the  following  specifications:  TS 
Table  2.2-1,  "Reactor  Trip  System 
Instrumentation  Trip  Setpoints,"  TS 
Figure  3.1-1,  "Required  Shutdown 
Margin  for  Modes  1  and  2,"  TS  Figure 
3.1-2,  "Required  Shutdown  Margin  for 
Mode  5.'  TS  Figure  3.1-2a,  "MTC 
versus  Power  Level,"  TS  3/4.2  5, 
"Power  Distribution  Limits  •  DNB 
Parameters,"  TS  Table  3,3-4, 
"Engineered  .Safety  Features  Actuation 
System  Instrumentation  Trip 
Setpoints,"  TS  3/4.6.1  1,  "Primary 
Containment  -  Containment  Integrity," 
TS  3/4.6.1.2,  "Containment  Systems  - 
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Containment  Leakage,"  TS  3/4.6.1.3. 
"Containment  Systems  -  Containment 
Air  Locks,"  TS  3/4  R  1  5.  "Containment 
Svstems  -  Air  TeiT.p*'r:iti:.-«,"  TS  3/ 
4  7,1.2.  "Plant  Syste.T.s  •  Auxiliary 
Feedwater  System,"  TS  5.2.1, 
"Containment  -  Configuration,"  TS 

5.3.1.  "Reactor  Core  -  Fuel  Assemblies." 
TS  5.6.1.  "Fuel  Storage  -  Criticality," 
and  add  TS  Figure  5.6-7,  "Minimum 
IFBA  Content  for  In-Containment  Rack 
Fuel  Storage."  Additionally,  changes  are 
made  for  clarity  to  the  TS  Index  and  TS 

5.2.2.  "Containment  -  Design  Pressure 
and  Temperature." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Each  proposed  change  has  been  evaluated 
with  respect  to  the  above  question.  The 
evaluations  are  presented  below. 

The  changes  to  the  Updated  Safety 
Analysis  Report  (UFSAR)  due  to  the 
mechanical  changes  to  the  fuel  have  been 
reviewed  internally  by  HL4P,  per  10  CFR 
50.59  ITifle  10,  Code  of  Federal  Regulations. 
Section  50.59].  have  been  found  not  to 
constitute  an  unreviewed  safety  question 
and,  therefore  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  only  directed  effect  of  these  fuel 
mechanical  changes  on  the  non-LOCA  safety 
analyses  is  the  potential  for  a  change  in  the 
rod  drop  time  (from  gripper  release  to  release 
to  dashpot  entryl.  The  currently  licensed  rod 
drop  time  of  2.8  seconds  has  been  shown  to 
be  sufficiently  conservative  to  remain 
bounding  even  with  V5H  fuel  and  zircaloy 
mid-grids. 

The  STP  analyses  supporting  this 
amendment  request  have  incorporated  the 
following  changes  to  the  methodology/model 
used  in  the  previous  licensing  basis: 

1)  Revised  Thermal  Dfsign  Procedure 

2]  10%  steam  generator  tube  plugging 

3)  Increased  allowable  range  for  Tavc 

4)  Reduced  AFW  flow  rate  (Technical 
Specification  (TS)  3/4.7.12)  (sic:3/4.7.1.2l 

5)  Revised  reactor  containment  building 
volume  and  P.  (TS  3/4.6.1.1.  3/4.6.1.2.  3/ 
4  6  13.  3/4.6.1.5.  5.2.2).  [sic;5.2.11 

6)  Increased  core  peaking  factor  allowance 
in  COLR 

7)  Positive  moderator  temperature 
(iipffirient  (TS  Fig  3.1-2a 

8J  Tolerance  for  pressurizer  safety  valve 
drift  and  loop  seal  purge  time 

9)  Tolerance  for  .steam  line  safety  valve 
drift 

10)  Revised  DNB  parameters  (TS  3/4.2.5) 
1 1 1  Shutdown  margin  reduction  from 

1.75%  deira  k  k  to  1  ?%  delta  k/k  (Fig.  3.1- 
1.3.1-2) 

The  proposed  changes  to  page  viii  of  the 
index  and  the  Section  5.2.2  are  editorial  for 


consistenc7  and  c.a';'\    T"!,f.  h,:i'. p  no  impact 
on  any  of  the  10  CFR  50  9i  criteria  and 
involve  no  significant  hazards  consideration. 

(UFSARl  Chapter  15  accidents  have  been 
analyzed  considering  the  cumulative  effects 
of  all  proposed  changes,  including  revised 
setpoints  described  in  the  proposed  changes 
to  Technical  Specification  Tables  2.2-1  and 
3.3-4.  No  significant  increase  in 
consequences  were  identified  in  the  analyses 
other  than  small  increases  in  the  PCT  [peak 
clad  temperature)  results  for  certain 
Condition  IV  events  (LOCA  (loss  of  coolant 
accident)  and  non-LOCA).  In  any  case,  these 
results  were  found  to  be  within  the  limits  of 
10  CFR  50.46. 

Accident  probability  is  influenced  by 
changes  which  increase  the  frequency  of 
initiating  events.  The  change  described  above 
are  analytical  revisions  and  do  not  involve 
system  modifications  other  than  sotpoinf 
changes.  The  changes  are  expected  to  benefit 
operational  flexibility  overall  and.  in  the  case 
of  OT  delta  T  (overtemperature  delta 
temperature]  setpoint  changes,  reduce  the 
potential  for  reactor  trip.  Consequently. 
HL4P  has  concluded  that  there  is  no 
significant  increase  in  accident  probability. 

In  addition  to  the  re-analysis  of  the 
[UFSAR]  Chapter  15  non-LOCA  transients, 
the  Steamline  Break  Mass  and  Energy 
releases  for  use  in  a  containment  pressure 
and  temperature  analysis  were  calculated. 
V5H  fuel  and  the  associated  plant  changes 
were  included  in  those  calculations. 

The  containment  and  safety-related 
systems  inside  containment  remain  operable 
as  previously  analyzed.  The  changes  in  the 
containment  volume,  pressure,  and 
temperature  do  not  increase  or  cause  an 
increase  in  the  likelihood  of  a  LOCA,  MSLB 
(main  steam  line  break],  or  any  other  DBA 
[design  basis  accident).  The  increase  in  peak 
containment  post  accident  pressure  and 
temperature  resulting  from  the  reduced  free 
volume  is  bounded  by  the  original 
containment  and  equipment  design  pressure 
(Reference  3)  (HL&P  Plant  Analysis.  "Effects 
of  Reduced  Containment  Free  Volume. 
Reduced  Initial  Temperature  and  V5H  Fuel 
Upgrade",  February  1993] 

Criticality  analyses,  including  IFBA 
[Integral  Fuel  Burnable  Absorbers]  Credit 
Reactivity  Equivalencing  and  a  review  of 
postulated  accidents  that  would  increase 
reactivity,  concluded  that  the  acceptance 
criteria  for  criticality  is  met  for  the  New  Fuel 
and  In-Containment  Fuel  Storage  Racks  for 
storage  of  all  Westinghouse  17X17  fuel 
assemblies  with  the  specified  configurations 
and  enrichment  limits.  Reanalysis  of  the  New 
and  In-Containmcnt  fuel  racks  criticality 
analysis  does  not  compromise  the 
performance  of  any  safety-related 
comf>onents  or  system. 

The  licensing  basis  of  maintaining  of  IQ.n 
[effective  multiplication  factor]  of  less  than 
or  equal  to  0.95  is  met  by  the  physical  design 
of  both  he  New  Fuel  racks  and  the  In- 
containment  storage  racks  and  by  the  use  of 
administrative  controls.  Based  upon  SER 
[Safety  Evaluation  Report]  Supplement  6 
(Reference  12)  INUREG-0781.  Safety 
Evaluation  Report  Related  to  the  Operation  of 
South  Texas  Project.  Units  1  and  2.  including 
Supplements  1  through  7,  Section  3.11  and 


6.2)  which  presents  the  NRC  acceptance 
criteria,  the  proposed  changes  to  the  UFSAR 
and  to  the  Section  5  6  of  the  Technical 
Specifications  meet  the  accepted  NRC 
acceptance  criteria  for  rack  subcriticality. 
Therefore,  the  changes  in  the  utilization  of 
the  New  Fuel  racks  and  the  In-containment 
Fuel  racks  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

No  new  performance  requirements  are 
being  imposed  on  any  system  or  component 
in  order  to  support  the  revised  analysis 
assumptions.  Subsequently,  overall  plant 
integrity  remains  consistent  with  that 
established  by  the  original  licensing  basis. 
Furthermore,  the  features  of  V5H  which  are 
different  from  Standard  fuel  and  the 
associated  fuel  upgrade  related  changes 
included  as  modifications  to  the  safety 
analyses  procedures  or  input  are  associated 
with  features  used  as  limits  or  mJtigators  to 
assumed  accident  scenarios  and  not  accident 
initiators. 

The  evaluation  of  the  impact  of  the 
proposed  changes  specified  in  Section  3,0  of 
the  Safety  Evaluation  is  discussed  in  Section 
4  of  the  Safety  Evaluation  and  Plant  Safety 
Evaluation  (PSE) 

Sections  5.4  and  5.6  (Reference  1)  [^Plant 
Safety  Evaluation  for  South  Texas  Project 
Units  1  and  2  Fuel  Upgrade."  February  1993. 
FAL-93-116].  The  evaluation  addressed  a  full 
core  of  V5H  as  well  as  transition  cores 
consisting  of  V5H  and  Standard  fuel. 

Therefore,  the  probability  of  occurrence  of 
an  accident  previously  evaluated  in  the 
safety  analysis  report  is  not  increased,  and 
there  is  no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  in  the  safety  analysis  report. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  noted  below,  each  of  the  elements  of  the 
revised  analyses  for  the  proposed  Technical 
Specification  changes  has  been  reviewed  end 
determined  to  he  acceptable.  These  analytical 
changes  do  not  impact  the  way  systems  are 
operated  or  introduce  new  or  different  failure 
mechanisms. 

The  accident  parameters  which  have  a 
direct  impact  on  dose  (including  fuel 
damage,  offsite  steam  releases  and  primary  to 
secondary  leakage)  have  been  reviewed.  The 
results  of  the  accident  analysis  show  that 
these  parameters  are  not  adversely  affected 
by  the  upgrade  to  V5H  and  the  associated 
changes.  Since  these  parameters  are  not 
adversely  affected,  the  radiological 
consequences  of  the  accidents  do  not  create 
the  possibility  of  a  different  accident  or 
malfunction  of  equipment  important  to 
safety. 

Mechanical  evaluations  have  been 
performed  on  equipment  important  to  safety 
to  confirm  that  their  function  and  reliability 
are  not  negatively  impacted  due  to  the 
upgrade  to  V5H  and  the  additional  changes 
discussed  in  Section  3  0  of  the  Safety 
Evaluation  |of  May  27, 1993  submittal].  No 
new  accident  scenarios,  failure  mechanisms 
or  limiting  single  failures  are  introduced  as 
a  result  of  the  fuel  transition.  The  presence 
of  V5H  fuel  assemblies  in  the  core  or  the 
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revised  analviical  assumptions  havu  no 
adverse  efTpci  and  do  not  challenge  the 
performance  of  any  other  safety  rf  idtpd 
"vstpm 

All  safety  r'"'ld!e<;  equipriient  remain 
operable  jnd  wiu  cxifi'  nua  to  perform  their 
functions  urnJ>!r  the  condjtions  of  the  new 
analyses,  and,  ther'ifore,  the  probability  of 
failure  of  SLii.n  si^uipnierit  mi'iating  an 
accident  is  not  increased 

No  new  performance  recju.rpmentj  are 
btiir.R  imposed  on  any  svstom  or  component 
in  order  to  supt^-.-t  me  revised  analysis 
assumptions  Subsequently,  overai!  pjant 
intttgn^y  remains  consistpnt  with  that 
established  bv  'ne  on^.nal  licensing  basis. 
Furthermore,  tne  IV^nturPs  nf  V5H  which  are 
different  fn^m  .S'an.^rtrd  rutsl  and  the 
asifKTiated  fu»'l  u:)«rii(>  rt'  i;ed  changes 
ir.cluded  as  modincaticns  'o  the  safety 
analysis  procedure*  or  input  (see  Section  3.0 
of  the  Sdffty  Evaluation  (of  .May  27. 1993 
submittal]]  are  associated  with  features  used 
as  limi's  or  nnitigators  to  assumed  accident 
sf  nnanos  and  not  accident  initiators. 
Therefore,  the  probability  of  a  malfunction  of 
e<qaipment  important  to  safety  previously 
evaluated  in  tne  SfCffv  analysis  report  is  not 
increased. 

The  proposed  zi^nTrics  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

3  The  proposed  change  does  not  Involve 
a  jKnit'f^nt  reduction  in  a  margin  of  safety. 

The  upgrade  to  V5H  fuel,  use  of  RTDP 
(Revised  Thermal  Design  Procedure)  and  the 
other  changes  discussed  in  this  application 
were  evaluated  against  the  applicable 
acceptance  criteria. 

1)  Fuel-related  criteria: 

a)  DNBR  greater  than  safety  analysis  limit 

b)  PCT  loss  t.nan  220(rF  for  LOCA 

cl  Fuel  cer.terline  temperature  less  than 
4yOOT(BOL!  4800T(EOL) 

d)  .fverBgt^  fuel  pellet  enthalpy  less  than 
200  cai/g.Ti  for  rod  ejection 

e)  Fuel  melting  limited  to  10  percent  for 
rtxl  election 

n  Remainder  of  10  CFR  50.46  criteria  (clad 
oxidation,  hydrogen  generation,  coolable 
geometry,  long-term  cooling) 

2)  RCS  pressure  boundary-related  criteria: 

a)  Pressure  less  than  110  percent  for 
Condition  11  and  III  events 

b)  Pressure  less  than  116  percent  for 
Condition  IV  events. 

3)  Containment  pressure: 

a)  Peak  pressure  maintained  below  design 
pr<'ssure.  and  long-term  pressure  below  50% 
of  design  within  24  hours 

DNB  Idepafu.^s  fr^)m  nucleate  boiling] 
md.-g:n  is  maintained  bv  the  use  of  the 
revised  thermal  design  prtx;edure.  The  non- 
LOC^  analyses  coi.rirrr.  that  the  DNB  design 
basis  is  met  for  Standard  17X17  and  V5H 
fuel. 

LOCA-related  analyses  demonstrate  that 
the  margins  of  safety  with  respect  to 
blowdown  reactor  vessel  and  lf)op  forces  is 
preserved,  thus  satisfying  the  10  CFR  50  46 
criteria  that  the  core  rema.n  amendable  to 
cooling  af^er  a  LOCA.  Long-tenn  crxiimg  and 
post•LC)C.^  subcnticality  concerns  are 
satisfied  by  the  increased  RW^<^T  i Reactor 
Water  Storage  Tank)  boron  concentration. 


Inc;.-eas«'d  RVVST  boron  concentration,  in 
turn,  affects  the  concern  with  boron 
precipitation.  The  analysis  shows  hot-leg 
switchover  must  be  accomplished  10  5  hours 
after  accident  initiation,  which  is  acceptable 

The  containment  and  safety-related 
systems  inside  containment  remain  operable 
as  previously  analyzed.  The  increase  in  peak 
containment  post  accident  pressure  and 
temperature  resulting  from  the  reduced  free 
volume  is  bounded  by  the  original 
containment  and  equipment  design  pressure 

The  margin  of  safety  in  the  plant  licensing 
basis  which  is  affected  by  the  upgrade  to  V5H 
fuel  and  associated  changes  discussed  in 
Section  3.0  of  the  Safety  Evaluation  [of  May 
27, 1993  submittal)  is  defined  in  the  BASES 
to  those  technical  specification.  These 
BASES  and  the  supporting  technical 
specification  values  are  defined  by  the 
accident  analyses  which  are  performed  to 
conservatively  bound  the  operating  basis 
defined  by  the  technical  specifications  and  to 
demonstrate  compliance  with  the  regulatory 
acceptance  limits. 

The  upgrade  to  V5H  fuel  and  the  other 
changes  discussed  in  Section  3.0  of  the 
Safety  Evaluation  (of  May  27, 1993  submittal) 
were  evaluated  against  the  applicable 
acceptance  criteria  and  determined  to  be 
acceptable.  Performance  of  analyses  and 
evaluations  for  the  upgrade  to  V5H  and 
associated  changes  have  confirmed  that  the 
operating  envelope  defined  by  the  technical 
specifications  continues  to  be  bounded  by 
the  revised  analytical  basis,  which  is  no  case 
exceeds  the  acceptance  limits. 

Therefore,  the  margin  of  safety  provided  by 
the  analyses  in  accordance  with  these 
acceptance  limits  is  maintained  and  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton  Texas 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq.,  Newman  &  Holtzinger, 
P.  C,  1615  L  Street.  N.W..  Washington 
D.C.  20036 

NRC  Project  Director  Suzanne  C. 
Black 

Niagara  Mohawk  Power  Corporalion, 
Docket  No.  50-220,  Nine  .Vlile  Point 
Nuclear  Station  Unit  No  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  May  26, 
1993 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Technical  Spenfications 
6.8.2  and  6.8.3c  to  require  approval  of 
plant  procedures  and  administrative 
policies  (and  changes  thereto)  by  the 


branch  manager  for  the  functional  area 
of  the  procedure  or  administrative 
policy  rather  than  requirin^^  approval  of 
these  procedures  and  administr,itiv« 
policies  by  the  Plant  Manager. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  i  in 
accordance  with  the  proposed  amendment 
will  nr.t  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  incorporates 
administrative  changes  and  does  not  affect 
assumptions  contained  in  any  safety  analyses 
nor  do  the  changes  affect  Technical 
Specifications  that  preserve  safety  analyses 
assumptions.  Additionally,  these  proposed 
changes  do  not  modify  the  physical  design  or 
operation  of  the  plant.  Furthermore,  the 
quality  of  plant  procedures  will  be  preserved 
since  approval  will  rest  with  the  branch 
managers  in  the  area  of  expertise  for  the 
procedure.  Niagara  Mohawk  believes  that  it 
is  prudent  to  have  plant  procedures  approved 
by  the  appropriate  branch  manager.  This 
allows  the  p»>rson  most  familiar  with  the 
procedure  the  opportunity  to  approve  it.  Any 
safety  concerns  regarding  a  procedure  change 
can  be  elevatod  to  higher  levels  of 
management.  The  proposed  changes  are 
intended  to  enhance  the  overall  management 
capability  and  performance  of  Nine  Mile 
Point  Unit  1  by  freeing  the  Plant  Manager  for 
other  duties  involving  plant  safety. 
Therefore,  the  proposed  amendment  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  operation  of  Sine  Mile  Point  Unit  J  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated  and  plant  equipment  and 
physical  features  are  not  affected,  the 
potential  for  an  unanalyzed  accident  is  not 
created.  The  proposed  changes  are 
administrative  in  nature  and  do  not  affect 
any  accident  initiators  for  Nine  Mile  Point 
Unit  1.  Therefore,  no  new  failure  modes  are 
introduced.  Furthermore,  the  quality  of  plant 
procedures  will  be  preserved  since  approval 
will  rnst  with  the  branch  managers  in  the 
area  of  expertise  for  the  procedure.  Niagara 
Mohawk  b(;lieves  that  it  is  prudent  to  have 
plant  procedures  reviewed  by  the  appropriate 
branch  manager.  This  allows  the  person  most 
familiar  with  the  procedure  the  opportunity 
to  approve  it.  Any  safety  concerns  regarding 
a  procedure  change  can  be  elevated  to  higher 
levels  of  management.  The  proposed  changes 
are  intended  to  enhance  the  overall 
management  capability  and  performance  of 
Nine  Mile  Point  Unit  1  by  freeing  the  Plant 
Manager  for  other  duties  involving  plant 
safety.  The  proposed  amendment  will, 
therefore,  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 
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The  opt;wt!on  of  Nine  Mile  Point  Untt  1  in 
CKxy)rdance  with  the  proposed  amTidwenl 
h;7;  n-tt  involw  a  sifimfn-ant  rfniucttr'n  w  o 
margin  of  safety 

Plant  safoty  margins  are  established 
through  LCCrs  |Llmi?ing  Gindition  for 
Operaliuasj,  iim;ting  «afefy  systpm  Sf^nin^.s 
and  SHfety  hm-ts  spc«:;ified  in  the  Tetihnuai 
S!x«cifirii'u)ns,  As  e  result  of  the  prupost^d 
ariiendruBnt.  there  will  bf  no  r.hiinjjfs  to 
pither  the  physical  design  of  the  plant  or  to 
i'.ry  of  these  settings  and  limits.  No  margin 
of  safety  is  affected  by  thi."!  change.  The 
initial  ajndilians  utilized  in  the  cnndurt  cif 
the  accident  analyses  an?  unchans'Hi  The 
niethodoi  >g!es  used  for  the  analys»ts  are 
unchanged  The  analysis  result.s  are  no? 
impacted.  Sufficient  contrtjjs  ar^  includfx!  ir, 
'he  prtx:edure  revievt-  methf>doiogv  to  en.sure 
'hat  the  plant  conditions  and  equipment 
availability  required  to  support  the  integrity 
of  the  Hnelvse^.  and  hence  the  marg;n  of 
s:>,fi'ty,  will  continue  to  be  mcintamed 

The  proposed  amendment  does  not  irvolvf 
a  signiTicanl  reoaclion  in  a  msrgsn  of  Mfely 
because  Niagara  Mohawic.  thrii.gh  its  Q^jality 
Assurance  pmgnims  and  oth^r  re<]uired 
controls,  mamtams  ANSI  standard  or 
R»»gulatory  Guide  1.8.  as  appmpri.itn, 
qualified  personnel  in  position.s  of 
ri?sponsibi!ity  This  assures  that  prm  edur^s 
and  prtjcedure  changes  arf  appruvrd  at  a 
high  level  of  competence 

TTie  proposed  changes  are  aiiministrative 
;ri  natur«  and  do  not  affect  the  safe  ojwration 
of  the  plant  Therefore,  there  will  be  no 
changi^s  to  any  of  the  margins  of  safety. 
The  NRC  staff  h/i.s  reviewed  the 
licensee's  analysis  and,  based  on  this 
review  it  appears  that  the  three 
standards  of  50  92(c>  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  ha7;arcis 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
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1400  L  Street,  NW.,  Washington.  EX: 
20005-3502. 
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I'ounty,  New  York 

Date  of  amendment  request:  May  26, 

i9';-,3 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Technical  Specifications 
(TSs)  6.8.2  and  6.8.3c  to  require 
approval  of  plant  procedures  (and 
changes  thereto)  by  the  branch  manager 
for  the  functional  area  of  the  procedure 
rather  than  requiring  approval  of  these 
procedures  by  the  Plant  Manager.  The 
proposed  license  amendment  would 


als(.)  make  a  typographical  com*.  »!?:in  to 
the  spelling  of  the  word  '  I  Kl.SK''  in  TS 
6  R  1  !  and  would  delete  a  !u'.i::ute  on 
TS  page  6-16;  the  intent  of  this  footnote 
would  be  incorporated  in  the  proposed 
fHvis.on  to  TS  6.8.2. 

Pas  IS  for  proposed  no  significant 
t:azjrds  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
beiow; 

The  ope.-atii.n   jf  \  re  Mile  Point  Unit  2  in 
accordance  with  thr  prp  sed  amendment 
will  not  involve  e  si>^;,;:..  h-.r  .:ii.Toase  in  the 
pmbabilily  or  consequences  of  an  accident 
prpviuusly  evaluated. 

The  proposed  amendment  incorporates 
administrative  and  editorial  changes  and 
d  >es  not  afiect  assumptions  contained  in  any 
safety  analyses  nor  do  the  changes  affect 
Technical  Specifications  that  preserve  safety 
analyses  assumptions.  Additionally,  these 
profKi.sed  changes  do  not  modify  the  physical 
design  or  operation  of  the  plant. 

Furthermore,  the  quality  of  plant 
procedures  will  be  preserved  since  approval 
will  rest  with  the  branch  managers  in  the 
area  of  expertise  for  the  procedure.  Niagara 
Mohawk  believes  that  it  is  prudent  to  have 
plant  procedures  approved  by  the 
appropriate  branch  manager.  This  allows  the 
person  most  familiar  with  the  procedure  the 
ability  to  approve  it.  Any  safety  concerns 
regarding  a  pnx»dure  change  can  be  elevated 
to  higher  levels  of  management.  The 
proposed  changes  are  intended  to  enhance 
the  overall  management  capability  and 
performance  of  Nine  Mile  Point  Unit  2  by 
treeing  the  Plant  Manager  for  other  duties 
involving  plant  safety.  The  proposed  changes 
to  delete  the  footnote  on  page  6-16  and  to 
replace  the  reference  to  SORC  IStation 
Operations  Review  Committee)  in 
Specifications  6.8.2  and  6.8.3.C  with  a 
reference  to  Specification  6.5.2  are  t>eing 
requested  for  clarification  purposes  and  do 
not  change  what  is  currently  allowed  by  the 
Nine  Mile  Point  Unit  2  Technical 
Specifications  In  addition,  an  editorial 
change  has  been  proposed  to  correct  the 
spelling  of  "DOES"  to  "DOSE"  in  Section 
6.8.1.1.  Therefore,  the  proposed  amendment 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fhsm  any  accident 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated  and  plant  equipment  and 
physical  features  are  not  affected,  the 
potential  for  an  unanalyzed  accident  is  not 
created.  The  proposed  changes  are 
administrative  and  editorial  in  nature  and  do 
not  affect  any  accident  initiators  for  Nine 
Mile  Point  Unit  2.  Therefore,  no  new  failure 
modes  are  introduced.  Furthermore,  the 
quality  of  station  procedures  will  be 
preserved  since  approval  will  rest  with  the 
branch  managers  in  the  area  of  expertise  for 
the  procedure.  Niagara  Mohawk  believes  that 


it  is  prudent  to  have  plant  procedures 
revifw. ,!  hv  the  appropriate  branch  manager. 
Th ,;  h     v»  >  th«  penon  moct  familiar  *>rith  the 
procedure  the  ability  to  approve  it.  Any 
safoty  concerns  regarding  a  procedure  change 
car  ■-  •       i ted  to  higher  levels  of 
manrtgfT!,<nt.  The  proposed  changes  are 
intended  to  enhance  the  overall  management 
capability  and  performance  of  Nine  Mile 
Point  Unit  2  by  freeing  Uie  Plant  Manager  tor 
other  duties  involving  plant  safety  The 
proposed  changes  to  delete  the  footnote  on 
page  6-16  and  to  replace  the  reference  to 
SORC  in  Specifications  6.8  2  and  8.8.3.C  with 
a  reference  to  Specification  6.5.2  are  being 
requested  for  clarification  purposes  and  oo 
not  change  what  is  currently  allowed  by  the 
Nine  Mile  Point  Unit  2  Technical 
Specifications.  In  addition,  an  editorial 
change  has  been  proposed  to  correct  the 
spelling  of  "DOES"  to  "DOSE"  In  Section 
6.6.1. L  The  proposed  amendment  will, 
therefore,  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  i 
margin  of  safety. 

Plant  safety  margins  are  established 
through  LCO's  (Limiting  Condition  for 
Operations),  limiting  safety  system  settings, 
and  safety  limits  specified  in  the  Technical 
Specifications.  As  a  result  of  the  proposed 
amendment,  there  will  be  no  changes  to 
either  the  physical  design  of  the  plant  or  to 
any  of  these  settings  and  limits.  No  margin 
of  safety  is  affected  by  this  change.  The 
initial  conditions  utilized  in  the  conduct  of 
the  accident  analysis  are  unchanged.  The 
methodologies  used  for  the  analyses  are 
unchanged.  The  analyses  results  are  not 
impacted.  Sufficient  controls  are  included  in 
the  procedure  review  methodology  to  ensure 
that  the  plant  conditions  and  equipment 
availability  required  to  support  the  integrity 
of  the  analyses,  and  hence  the  margin  of 
safety,  will  continue  to  be  maintained. 

TTie  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 
because  Niagara  Mohawk,  through  its  Quality 
Assurance  programs  and  other  required 
controls,  maintains  ANSI  standard  or 
Regulatory  Guide  1.8.  as  appropriate, 
qualified  personnel  in  positions  of 
responsibility.  This  assures  that  procedures 
and  procedure  changes  are  approved  at  a 
high  level  of  competence. 

The  proposed  changes  are  administrative 
and  editorial  in  nature  and  do  not  affect  the 
safe  operation  of  the  plant.  Therefore,  there 
will  be  no  changes  to  any  of  the  margins  of 
safoty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  N'RC  staff  proposes  to 
determine  Uiat  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
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Attorney  for  licensee  Mark  J. 
Wetterhahn,  Esquire.  Winston  i  Strawn. 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502 

NBC  Project  Director.  Robert  A.  Capra 

Niagara  Mohawk  Power  Corporation. 
Doclul  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  reque'it  Jane  7, 
1993 

Description  of  amendment  request- 
The  proposed  changes  would,  in  part, 
change  the  Action  requirements  and 
associated  Bases  for  Technical 
Specirication  (TS)  3/4  8,1.  "AC  Sources 
-  Operating,"  to  eliminate  unnecessary 
emergency  diesel  generator  testing  when 
a  diesel  generator  or  an  off-site  power 
source  becomes  inoperable.  These 
changes  are  intended  to  increase  diesel 
generator  reliability  by  reducing  the 
stresses  on  the  diesel  generators  caused 
by  unnecessary  testing.  Additional 
changes  have  also  been  proposed  to  TS 
3/4.8.1  to  further  enhance  diesel 
generator  reliability  and  to  make  certain 
administrative  changes. 

Basis  for  proposed  no  significant 
hazards  con'udpration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sign.firjint  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2, 
m  a>:cordance  with  the  proposed 
amendment,  wi!i  not  involve  a  significant 
increase  in  thn  pmbability  or  cxinsequences 
of  an  accident  previously  evaluated. 

Technical  Specification  3.8.1.1,  Actions  b, 
c,  d  and  a;,  require  that  the  operable  diesel 
gen»?ra'or(<;  be  started  and  loaded  to  offsite 
power  to  dprr.oiistrate  their  operability  in  the 
event  any  di-'se!  generatorfs)  becomes 
ir.')peraule  due  to  any  cause  other  than 
preplanned  preventive  maintenance  or 
testing  The  proposed  change  would  add 
wording  to  Technical  Specification  3.8.1.1 
Actions  b.  c.  d,  and  g  which  would  allow 
verificatiDr.  that  the  cause  of  the  diesel 
gereratoKsi  b»>;ng  inoperable  does  not  impact 
the  operaUiiiry  f'f  the  operable  diesel 
generator', si ,  This  wili  allow  station 
personnel  to  determine  whether  the  potential 
for  a  common  mode  failure  exists  rather  than 
requinng  unnecessary  testing  of  the  operable 
diesel  generators. 

The  normal  Technical  Specification 
surveillance  testing  schedule  established  in 
accordance  with  CL  [Generic  Letter)  84-15 
assures  that  operable  diese!  generatorfs)  are 
capable  of  performing  their  intended  safety 
functions.  A  failure  of  a  different  diesel 
generator  does  not  reduce  the  reliability  of  an 
otherwise  op)erable  diesel  generatorfs)  if  the 
cause  of  failure  is  not  common  to  the  diesel 
generatorfs).  Deleting  the  requirement  to 
demonstrate  the  operability  of  an  otherwise 
operable  diesel  generator,  once  the  potential 
for  a  common  mode  failure  has  been 


dismissed,  d(i*'S  not  afft^c.t  the  design  or 
performance  charat'er. stirs  of  a  diesel 
generator.  Therefore,  the  di^^sel  generatorfs) 
maintain  their  ability  to  perform  their  design 
function. 

Technical  Specification  3  8  11.  Actions  b, 
c,  d  and  g,  also  require  that  the  operable 
diesel  generatorfs)  be  started  and  loaded  tn 
offsite  power  to  demonstrate  their  operability 
in  the  event  any  diesel  generator  becomes 
inoperable  due  to  any  cause  other  than 
preplanned  preventive  maintenance  or 
testing.  The  proposed  change  would  delete 
the  requirement  to  load  a  diesel  generatorfs) 
to  offsite  power.  As  addressed  in  Infrrraation 
Notice  84-69,  when  a  diesel  generator  is 
operated  connected  to  an  offsite  power 
source  and  its  associated  non-vital  lf»ads, 
disturbances  on  the  non-vital  load?  ^r,  i 
offsite  power  systems  can  adversely  affect 
diesel  generator  reliability.  Therefore,  diesel 
generator  availability  can  be  adversely 
affected  by  a  demonstration  of  operability 
requiring  connection  of  the  diesel  generators 
to  offsite  power  sources  and  associated  non- 
vital  loads.  At  a  lime  when  at  least  one  diesel 
generator  is  already  inoperable,  these  Action 
ISjtatements  increase  the  risk  of  losing  the 
remaining  operable  diesel  generatorfs). 
Deleting  the  requirement  to  load  the  operable 
diesel  generators)  does  not  affect  the  design 
or  performance  characteristics  or  the 
reliability  of  the  diesel  generatorfs). 
Therefore,  the  diesel  generators  maintain 
their  ability  to  perform  their  design  function. 
Technical  Specification  3.8.1.1.  Actions  b, 
c,  and  d.  require  that  all  operable  diesel 
generatorfs)  be  started  and  loaded  to  offsite 
power  to  demonstrate  their  operability  in  the 
event  any  diesel  generator  becomes 
inoperable  due  to  any  cause  other  than 
"preplanned  preventive  maintenance  or 
testing."  The  proposed  change  would  revise 
Technical  Specification  3.8.1.1,  Actions  b,  c, 
and  d.  to  remove  the  word  "preventive"  from 
the  phrase  "preplanned  preventive 
maintenance."  This  requirement  could  cause 
unnecessary  testing  of  the  operable  diesel 
generators  if  preplanned  "corrective" 
maintenance  was  performed.  Since,  by  its 
nature,  preplanned  corrective  maintenance 
could  be  delayed  without  declaring  the  diesel 
generator  Inoperable,  the  condition  requiring 
corrective  maintenance  has  not  prevented  the 
diesel  generator  from  being  capable  of 
performing  its  intended  safety  function. 
Under  the  current  requirements,  minor 
corrective  maintenance  could  be  delayed  in 
order  to  prevent  having  to  demonstrate  the 
operability  (of)  the  operable  diesel 
generators.  The  ability  to  perform  types  of 
maintenance  other  than  preventive  without 
subsequent  testing  does  not  affect  the  design 
or  performance  characteristics  of  the  diesel 
generators. 

Technical  Specification  3.8.1.1,  Actions  a 
and  f.  require  that  the  operable  diesel 
generatorfs)  be  started  and  loaded  to  offsite 
power  to  demonstrate  its  operability  in  the 
event  an  offsite  source  becomes  inoperable. 
The  inoperability  of  an  offsite  AC  power 
source  in  no  way  affects  the  reliability  of  a 
diesel  generator.  Accordingly,  the  proposed 
Technical  Specification  change  would  delete 
the  requirement  to  demonstrate  the 
operability  of  the  operable  diesel  generatorfs) 


when  an  offsite  power  source  is  determined 
to  be  inoperable.  Deleting  the  requirement  to 
demonstrate  the  operability  of  the  diesel 
generatorfs)  when  offsite  power  is  lost  does 
not  affect  the  design  or  performance 
characteristics  of  the  diese!  generatorfs). 
Therefore,  the  diesel  generatorfs)  maintain 
their  jbility  to  perfonn  their  design  function. 

Technical  Specification  3  8.1  1  Action  e 
requires  thai,  within  2  hours  of  a  Division  I 
or  II  diesel  generator  becoming  inoperable, 
all  requiied  systems,  subsystems,  trams, 
components  and  devices  that  depend  on  the 
remaining  operable  Division  1  or  il  diesel 
generators  as  a  source  of  emergency  power  be 
verified  as  operable,  if  this  condition  cannot 
he  met,  the  plant  is  requir»'d  to  be  placed  in 
HOT  SHUTDOWN  within  the  next  12  hours 
and  in  COLD  .SHITDOWN  within  the 
following  24  hours  Technical  Specification 
3  8.1.1  Action  e  can  result  in  an  unnecessary 
plant  shutdown  when  the  current  Technical 
Specification  Action  for  the  affected 
equipment  allows  continued  plant  operation 
for  a  time  period  longer  than  2  hours  when 
h>oth  redundant  pieces  of  equipment  are 
inoperable. 

Therefore,  Niagara  Mohawk  proposes  to 
change  Action  e  to  add  the  option  of 
declaring  inoperable  the  redundant  system, 
subsystpm,  train,  component  or  device  served 
by  the  inoperable  diesel  generator  and  taking 
the  Actions  required  by  the  associated 
specificationfsi  for  both  divisional  systems, 
subsystems,  trains,  components  or  devices 
being  inoperable  versus  shutting  down  the 
plant.  The  current  Action  requirements  for 
the  affected  equipment  will  be  used  to 
determine  if  an  immediate  plant  shutdown 
should  be  initiated.  These  Action  statements 
have  been  established  to  support  safe 
operation  based  upon  the  affect  of  the  loss  of 
the  equipment's  safety  functionfs).  Therefore, 
plant  safety  is  nfit  adversely  affected  nor  is 
the  diesel  gWieratorfs)  ability  to  perform  its 
design  function  affected. 

Niagara  Mohawk  also  proposes  to  add  the 
word  "redundant"  to  Technical  Specification 
3.8.1.1  Action  e  to  remove  the  requirement  to 
verify  operability  of  equipment  which  is 
served  by  only  one  diesel  generator.  The 
accident  analyses  does  not  take  credit  for 
operation  of  equipment  which  is  not  served 
by  boihEDCi'l  and  EDG*3  since  a  single 
failure  during  a  design  basis  accident  would 
prevent  such  equipment  from  performing  its 
safety  functionfs).  In  addition,  there  are  some 
systems  that  are  supplied  power  by  both 
diesel  generatorfs]  that  are  not  required  for 
safe  shutdown  of  the  plant.  Revised  Bases  for 
this  Ac'ion  statement  clearly  define  which 
equipment  is  required  to  be  verified  operable 
per  Action  e.  The  proposed  changes  to 
Action  e  continue  to  limit  plant  operation  to 
those  periods  of  time  allowed  by  the  current 
Action  statements  for  the  affected  equipment. 
Therefore,  the  sam.e  level  of  safety  for  those 
signitlrant  critical  systems  is  maintained  and 
plant  safety  is  not  adversely  affected  nor  is 
the  diesel  generatorfs)  ability  to  perform  its 
design  function. 

Technical  Specification  3  8  11  Action  d 
requires  that  when  Division  ill  diesel 
generator  EDG*2  is  found  to  be  inoperable, 
EDG*2  be  restored  to  an  operable  status 
within  72  hours  or  HPCS  (High  Pressure  Core 
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Spra)  1  be  declared  inoperable  and  the  actions 
required  by  Technical  Specifications  3.5.1 
and  3.7.1.1  be  taken.  Niagara  Mohawk 
proposes  to  delete  the  reference  made  to 
Technical  Specification  3.7.1.1.  Technical 
Specification  3.7.1.1  provides  the  operability 
rDquirements  of  the  plant  service  water 
system.  The  service  water  system  consists  of 
two  loops,  Division  I  and  Division  11.  Thft 
iooperability  of  the  Division  III  diesel 
generator  does  not  affect  the  operabiiity  of 
the  Division  I  or  JI  service  water  systems. 
Therefv-JTB.  the  reference  made  to  Technical 
Specification  3.7.1.1  should  be  deleted.  This 
is  an  administrative  change  and  does  not 
affect  the  diesel  generator  design  or 
performance. 

The  word  "test"  has  been  deleted  firora  the 
note  (indicated  by  the  asterisk  (•))  in 
Technical  Specification  3.8.1.1.  Currently 
Technical  Specification  3.8.1.1,  Actions  b.  c. 
d,  and  g,  require  that  a  "tost"  be  performed 
to  demonstrate  diesel  generator  operability. 
Because  of  the  changes  proposed  above,  a 
"test"  is  no  longer  always  required  to  meet 
the  Action  requirements.  Therefore,  the  word 
"test"  will  be  deleted.  This  is  an 
administrative  change  and  does  not  affect  the 
diese!  generator  design  or  performance. 

Because  the  proposed  changes  do  not  affect 
the  design  or  performance  of  the  diesel 
generators  nr  tiv-ir  rti.;li'y  to  perform  their 
design  function,  the  c.^  anges  will  not  result 
in  an  incredse  in  the  consequences  of  an 
accident  previously  evaluated.  Because  these 
changes  do  not  affect  the  probability  of 
arcidpn!  prfK:ursors,  the  prnpc.^d  changps  do 
nut  affnct  the  probabii:*y  of  an  accident 
;.'-f'viousiy  evaluated  The  proposed  clianges 
v*ili  :iicn>ase  dsesei  generator  reliability, 
(httrfihy  incrfasi.ig  overall  plant  safety. 

The  operption  of  Nmn  Mile  Point  Unit  2. 
in  accordance  with  the  prrjposed 
arriRndtn«!nt.  will  not  create  the  possibility  of 
H  new  or  different  kind  of  act  idfnt  from  any 
;*Ci  idfnt  previously  ev^laated. 

The  proposed  changes  to  Technical 
Specification  3  8.1  1  .fntior.s  and  Bas.-s  di> 
not  introdufT  any  new  modes  of  pl.int 
Dpt!ration  w  new  arcident  procurM)rs. 
involve  any  physical  alterations  to  plant 
nnnfigiirations,  or  make  any  changes  to 
svstnm  setpoints  which  could  initiate  a  nf,* 
or  difTeren!  kind  of  accident.  The  changes 
proposed  do  not  afftKt  the  rifsigii  or 
performance  characteristics  of  any  diesel 
generator  or  their  ability  to  perform  their 
design  functions.  The  profxised  changes  vsiil 
ehminato  unnecessary  di"S(;i  g'lnerator 
testing,  increasing  diesel  generator  reliabilitv 
and  thereby  having  an  overall  po.sitive  affect 
on  plant  safety.  Accidents  concerning  loss  of 
offsite  power  and  a  single  failure  (e  g  ,  loss 
of  a  diesel  generator)  have  previously  bof-n 
evaluated.  Therefore,  the  proposi^d 
amendment  will  no!  create  the  fxissibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

The  operation  of  Nine  Mile  Pom!  Unit  2. 
in  accordance  with  the  propos^-d 
amendment,  will  not  involve  a  significan' 
reduction  in  a  margin  of  safety 

The  proposed  changes  to  Technii  .li 
Sfiecification  3  8.1  1  Actions  and  Brtsos  wiil 
not  reduce  the  equipment  required  by 
Fechnicai  Specification  Limiting  f'.nndttion 


for  Operation  3.8.1.1.  The  changes  do  not 
affect  the  design  or  performance  of  any  diesel 
generator,  but  will  increase  diesel  generator 
reliability  by  reducing  the  stresses  on  the 
diesel  generator  from  unnecessary  testing. 
This  will  result  in  an  overall  increase  in 
plant  safety.  Niagara  Mohawk  proposes  to 
change  Action  statement  e  to  add  the  option 
of  declaring  iiiopcr^.ble  the  redundant 
system,  subsystem,  train,  component,  or 
device  served  by  the  inoperable  diesel 
generator  and  taking  the  Actions  required  for 
both  divisional  systems,  subsystems,  trains, 
components  or  devices,  being  inoperable 
versus  shutting  down  the  plant  This  allows 
the  current  action  requirements,  which  have 
been  established  to  support  ssfe  o[>cration 
based  upon  the  affect  of  the  loss  of  the 
equipment's  safety  failure,  to  determine  if  an 
immediate  plant  shutdown  is  required. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Foom 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
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Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Winston  &  Strawn, 
1400  L  Street.  NW..  Washington.  DC 
20005-3502. 

XnC  Project  Director:  Robert  A.  Capra 

Northeast  Nuclear  Energy  Dimpany, 
Docket  No  50-243,  .Millstone  Nuclear 
Power  Station,  I 'nit  1,  NVv*  I  und.m 
County,  Connecticut 

Date  of  amendment  request:  May  25, 
1993 

Description  of  amendment  request: 
The  proposed  change  removes  the 
operability  and  associated  surveillance 
i^uirements  for  the  main  steam  line 
radiation  monitor  (MSLRM)  scram  and 
Group  I  containment  isolation 
functions.  Ju.stification  for  removal  of 
thu  MSLRM  trip  function  was  described 
in  Licensing  Topical  Report  NEDO- 
li-lOO,  "Safety  Evaluation  For 
Liiminating  the  Boiling  Water  Reactor 
Mam  Steam  Line  Iscjiation  Valve 
Closure  Fun 'lion  and  Scram  Function 
of  the  Main  Steam  Line  Radiation 
Monitor."  which  was  approved  by  the 
NRC  staff  on  May  15,  1991.  The 
proposed  change  also  moves  the 
requirements  for  MSLRM  calibration  to 
Surveillance  Requirement  4.6. K.2  and 
makes  .some  editorial  changes  to 
Limiting  Condition  for  Operation 
Section  3  6, K.l, 

Basis  for  pmpnst'd  no  significant 
hazards  rryn^jdrmtinn  determination: 


As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
is.sue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

In  accordance  with  10  CFR  50.92.  NNBCO 
(Northeast  Nuclear  Energy  Company)  has 
reviewed  the  attached  proposed  changes  and 
has  concluded  that  the  changes  do  not 
involve  a  significant  hazards  consideration 
(SHCJ.  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10  CFR  50  92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  technical  specification 
changes  associated  with  removal  of  the 
Group  1  isolation  and  the  reactor  scram 
functions  of  the  MSLRM  do  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated.  The  trip 
function  was  in  place  only  to  react  to  a 
previously  evaluated  accident,  the  CRDA 
[Control  Rod  Drop  Accident),  and  as  such, 
cannot  increase  the  probability  of  occurrence 
of  previously  evaluated  accidents. 

The  consequences  of  a  previously 
evaluated  accident  are  not  significantly 
increased  since  the  Millstone  Unit  No.  1 
design  basis  accident  analysis  currently  doet 
not  take  credit  for  the  trip  function.  Although 
the  CRDA  does  assume  MSIV  (Main  Steam 
Isolation  Valve)  closure,  no  credit  was  taken 
for  this,  as  the  analjrsis  assumes  that  all 
activity  calculated  to  be  available  for  release 
is  transported  to  the  condenser  before  the 
closing  of  the  MSfVt.  Additionally,  the  main 
steam  activity  detected  by  the  MSLRMs  will 
be  removed  by  (he  S)AEs  ISteam  )e(  Air 
Ejectors),  be  monitored  by  the  redundant  off- 
gas  monitors,  and  l»e  directed  to  the  off-gas 
treatment  system.  The  sen-sitivify  of  the  off- 
gas  monitors  is  much  greater  than  in  the 
MSLRMs.  The  noble  gas  activity  required  to 
cause  the  MSLRMs  to  exceed  their  alarm 
setpoint  will  be  well  above  the  trip  setpoint 
for  the  off-gas  monitors.  The  off-gas  monitors 
will  automatically  initiate  closure  of  the  ofl- 
gas  system  discharge  valve  after  a  15-minute 
time  delay  and  hence,  trap  all  activity  within 
the  off-gas  system.  No  significant  activity  is 
expected  to  be  released  to  the  public,  since 
it  would  be  contained  within  the  off-gns 
system. 

Furthermore,  not  closing  the  MSIVs 
automatically  will  reduce  the  potential  dose, 
as  the  S)AE  will  remain  available  to  direct 
activity  to  the  off-gas  system.  If  the  MSfVs 
were  closed,  the  activity  would  remain  in  the 
condenser.  More  activity  would  be  expected 
to  leak  out  of  the  condenser  than  the  off-gas 
system.  Therefore,  the  consequences  of  the 
previously  evaluated  CRDA  are  not 
increased. 

(2)  Create  the  possibility  for  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  do  not  involve  any 
plant  hardware  changes  which  could 
introduce  any  new  failure  modes  or  effects. 
The  MSLRM  monitors  will  remain  active  and 
will  still  alarm  in  the  control  room.  The 
direct  impact  on  the  plant  is  that  this 
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particular  trip  function  fi  e.,  MSIV  closure 
and  roactor  scram)  will  no  longer  actuate. 
Since  the  design  basis  accident  analysis  does 
not  credit  this  trip  function  to  demonstrate 
acceptable  rad.olcigical  consequences,  the 
proposed  changes  hava  effectively  been 
evaluated  previously  and  are  envelop)ed  by 
the  existing  analysis,  in  the  CRDA.  all 
activity  from  failed  fuel  rods  is  assumed  to 
be  immediatfly  transported  to  the  condenser 
and  IS  available  for  leakage  from  the 
condenser  Thus,  the  rerriovai  of  the  Group  I 
isolation  and  scram  hjnciions  does  nol  create 
the  possibiii'y  of  a  new  or  different  kind  of 
accident  than  tnose  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
marii^in  of  safety 

The  proposed  changes  do  not  affect  the 
calc-uiated  off-site  dose  consequences. 
Furthermore,  the  charges  will  improve  the 
overall  reiiability  of  ;he  plant  when 
compared  to  '.he  existing  system,  s.ncti  ihe 
proposed  changes  will  rtniuce  the  chances  of 
an  unnecessary  plant  transient  occurring  as 
a  result  of  an  inadvertent  MSIV  closure. 

A  reiiabilitv  assessment  of  the  elimination 
of  the  MSLRM  scram  function  on  reactivity 
control  failure  frequency  and  core  damage 
frequency  was  performed  in  N*EDO-31400. 
The  results  of  this  analysis  mdica'e  a 
negligible  increase  in  rBactivity  control 
frequency  with  the  deletion  of  the  MSLRM 
tnp  function.  However,  this  increase  is  offset 
by  the  reduction  in  the  transient  initiating 
events  (inadvertent  scrams).  This  reduction 
in  transient  initiating  events  represents  a 
reduction  in  core  damage  frrjquenfrv  ard 
thus,  results  iln]  a  net  iTiproverr.er.t  to  safety. 

Removal  of  the  .MSLR.M  scram  and  .MSIV 
closure  functions  do  not  increase  the 
consequences  of  any  design  basis  accidents, 
including  CRD.'K.  Other  Group  I  isolation 
signals  for  the  .MSIVs  remain  unaffected. 
Procedures  w:  i  be  changed  to  require  a 
manual  scram  and  MSIV  closure  on  receipt 
of  an  MSLRM  alarm  followed  by  an  SJAE  Hi- 
Hi  alarm.  This  will  ensure  that  any 
sigr.ifica;-'  ;."rr"Hse  in  main  steam  line 
rad.oactiv;*,  ir^v^is  is  controlled 
expediiiouslv  No  other  prritective  boundary 
is  adversely  affected.  Therefore,  there  is  no 
significant  reduction  in  the  margin  of  safety. 

The  N'RC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
r«view.  \\.  appears  that  the  three 
standards  of  10  CTH  50, 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiF.cant  hazards  consideration. 

Local  Public  Document  Boom 
location  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  4  Howard. 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499 

NBC  Project  Director  John  F,  Stolz 


Omaha  Public  Power  District,  Docket 
No.  50-285.  Fcrt  Caihnun  Station,  Unit 
No.  1,  Washington  County,  .Nebraska 

Date  of  amendment  request:  May  21, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specification  (TS)  would 
reflect  the  relocation  of  the  old  10  CFR 
20.106  requirements  to  the  new  10  CFR 
20.1302,  and  implement  administrative 
changes.  The  changes  in  10  CFR  Part  20, 
reflect  the  new  Part  20  subsection 
numbers,  and  revise  the  term  "Very 
High  Radiation  Area".  Also  the  release 
rate  limits  are  changed  to  add  needed 
operational  flexibility  to  facilitate  new 
10  CFR  Part  20  requirements  for  liquid 
and  gaseous  effluent  concentrations 
from  nuclear  power  reactors. 
Administrative  changes  will  correct 
typographical  errors,  and  revise 
equipment  identification  numbers  and 
reporting  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve 
significant  hazards  considerations  because 
operation  of  Fort  Calhoun  Station  Unit  No.  1 
in  accordance  with  these  changes  would  not: 

(1)  Involve  a  significant  increase  in  the 
prol)ability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  liquid  and 
gaseous  release  rate  limits  and  the  relocation 
of  the  old  10  CFR  20.106  requirements  to  the 
new  10  CFR  20.1302  does  not  effect  the 
prolaability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
will  not  change  the  types  or  amounts  of 
effluents  that  will  be  released,  nor  will  there 
be  an  increase  in  individual  or  cumulative 
occupational  radiation  exposures. 

The  proposed  changes  to  the  submittal 
requirements  of  the  annual  radioactive 
effluent  report  do  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  required  submittal  is  a 
reporting  requirement  only.  The  proposed 
change  will  continue  to  meet  the  reporting 
requirement  of  10  CFR  50.36a  and  ftirther 
clarifies  when  the  report  is  to  be  submitted. 

The  profxjsed  changes  to  the  equipment 
identification  numbers  do  not  affect  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  changes  reflect  a 
modification  which  will  replace  three 
existing  radiation  monitors  with  two 
monitors  which  will  have  the  same 
measxirement  range  of  detection  and  meet  the 
post  accident  requirements  of  the  present 
monitors. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  to  the  liquid  and 
gaseous  release  rate  limits  and  the  relocation 


of  the  old  10  CFR  20.106  requirements  to  the 
new  10  CFR  20  1302  will  not  create  the 
p<jssii)ilify  of  a  new  or  different  kind  of 
accident  The  proposed  chang^^  will  not 
change  the  t\'pes  or  amounts  of  effluents  that 
will  be  released,  nor  will  there  be  an  increase 
in  individual  or  cumulative  oixupational 
radiation  exposures. 

The  proposed  changes  to  the  equipment 
identification  numbers  will  not  create  the 
possibilitv  of  a  new  or  different  kind  of 
accident.  The  function  and  operation  of  the 
radiation  monitors  which  will  replace  the 
existing  monitors  remains  the  same  as  the 
present  monitors. 

;3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  liquid  and 
gaseous  release  rate  limits  and  the  relocation 
of  the  old  10  CFR  20.106  requirements  to  the 
new  10  CFR  20  1302  will  create  the 
pcssibility  of  a  now  or  different  kind  of 
accident.  The  proposed  changes  will  not 
change  the  types  or  amounts  of  effluents  that 
will  be  released,  nor  will  there  be  an  increase 
in  individual  or  cumulative  occupational 
radiation  exposures. 

The  proposed  changes  to  the  submittal 
requirements  for  the  annual  radioactive 
effluent  report  and  equipment  identification 
numbers  are  administrative  and  will  not 
involve  a  redaction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
re\new,  it  appears  that  the  three 
standards  of  10  CFR  50.92(r)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
annendn:ent  request  involves  no 
significant  hazards  c:onsideration. 

Local  Public  Document  Hnom 
location:  VV.  Dale  Clark  Lib:ar\',  215 
South  15th  Street,  Omaha,  Nebraska 
B8102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae.  1875  Connecticut 
Avenue.  N W  ,  Washington. DC.  20009- 
5728 

NBC  Project  Director:  Terence  L.  Chan 
(Ac-ting) 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344.  Trojan  .Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  April  1, 
1993 

De<icription  of  amendment  request: 
The  proposed  amendment  would  revise 
Trojan  Operating  License  No,  NPF-1  by 
removing  the  Radiological  Effluent 
Technicxil  Specifications  (RETS)  from 
the  Trojan  Technical  Specifications 
(TTS)  and  relocating  them  to  the  Offsite 
Dose  Calculation  Manual  (ODCM)  and 
Process  Control  Program  (PCP).  This 
action  is  proposed  in  accordance  with 
the  guidance  provided  in  Generic  Letter 
89-01,  implementation  of 
Programmatic  Controls  for  Radiological 
Effluent  Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  Relocation 


of  Frocedura!  Details  of  RCTS  to  thf* 
Offsite  Dose  Calculation  Manual  or 
Process  Control  Program  " 

In  conjunction  with  relocating  the 
RETS,  this  License  Change  Amendment 
also  proposes  to  change  the  required 
frequency  for  submittal  of  the 
Radioactive  Effluent  Relpase  Report 
from  semiannually  to  annually  in 
accordance  with  Title  10  to  the  Code  of 
Federal  Regulations,  Part  50.36(a)  (10 
CFR  50  36(a))  made  in  1992  to  reduce 
the  regulatory  burden  on  licensees  (57 
FR  39353.  August  31, 1992). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  based  upon  the 
following  items: 

1.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Ofwration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  change  is 
administrative  in  nature  since  the  existing 
RETS  requirements  will  be  relocated  to  the 
ODCM  and  PGP  and  will  be  controlled  by  the 
requirements  stipulated  in  the 
Administrative  Controls  section  of  the  TTS. 
The  proposed  changes  do  not  involve 
modifications  to  existing  Plant  equipment, 
the  addition  of  now  equipment,  or  operation 
of  the  Plant  in  a  different  manner  than 
previously  evaluated. 

2,  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  As  .stated  above,  the  requirements 
f'f  the  RETS  will  be  incorporated  into  the 
C)IX;.M  and  PCP  with  specific  administrative 
( (ntrols  remaining  in  the  TTS.  Additionally. 
this  change  is  administrative  in  nature  and  is 
CDnsistc.it  with  the  guidance  provided  in 
Clenenc  Letter  8^1-01.  The  proposed  changes 
(in  not  uivoive  alterations  to  Plant  operating 
philosophy  or  methods,  or  in  changes  to 
instdiied  Pictnt  sy.stems.  structures,  or 
Cfimfxinents 

3  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  redut  tit.n  in  the  margin 
of  safety'' 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  the  ma.'^in 
of  safety  These  changes  do  not  reduce  the 
margin  of  safety  as  the  existing  requirements 
will  be  relocated  to  the  ODCM  and  FCP  anri 
will  provide  for  adequate  control  over 
radioactive  effluent  releases,  solid  waste 
management  and  radiological  environmental 
monitoring  activities. 
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The  rr-Kx  ation  of  the  RETS  requirements 
from  the  TTS  to  the  ODCM  and  the  PGP  is 
consistent  with  the  Nuclear  Regulatory 
Commission's  Policy  Statement  on  Technical 
Specification  Improvement.  This  change  will 
not  reduce  the  level  of  control  over  gaseous 
and  liquid  radioactive  effluents  or  solid 
waste  management  since  programmatic 
control  of  the  RETS  will  be  maintained  in  the 
Administrative  Controls  section  of  the  TTS. 

In  addition  to  relocating  the  RETS,  this 
License  Change  Application  also  proposes  to 
change  the  required  frequency  for  submittal 
of  the  Radioactive  Effluent  Release  Report 
from  semiannually  to  annually.  This  change 
is  consistent  with  an  amendment  to  the 
requirements  of  Title  10  to  the  Code  of 
Federal  Regulations.  Part  50.36(a)  (10  CFR 
50.36(a))  made  in  1992  to  reduce  the 
regulatory  burden  on  licensees  (57  FR  39353, 
August  31, 1992). 

Based  on  the  above  analysis,  it  is 
concluded  that  the  proposed  changes  involve 
no  significant  hazards  consideration  as 
defined  by  10  CFR  50  92. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and.  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards    • 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard,  Esq..  Portland  General  Electric 
Company.  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204 

NBH  Project  Director  Seymour  H. 
Weiss 

Power  .'Xutliontv  of  the  Sidte  nl  \,.\\ 
"^'ork.  DorkH  .\o,  '\(}-3:i3   ]A::')t".  \ 
Fit7j^atrK  k  Nur  iear  Power  Y'\,ii,\. 
Oswego  County.  New  York 

Date  of  amendment  request:  May  21. 
1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Technical  Specification  4.9.C.2  and 
Bases  Sections  4.9.B  and  4.9.C.  to  clarify 
that  testing  of  the  emergency  diesel 
generator  fuel  oil  transfer  system  and 
the  emergency  diesel  generator  air 
starting  compressors  can  be  conducted 
either  concurrently  or  independently  of 
the  monthly  emergency  diesel  generator 
tests.  The  proposed  changes  also  add 
the  acceptance  criteria  for  emergency 
diesel  generator  fuel  quality  testing  to 
the  Bases  and  make  an  editorial 
correction. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below; 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  allow  emergency 
diesel  generator  fuel  oil  transfer  system 
testmg  either  concurrently  or  independently 
of  monthly  emergency  diesel  generator 
testing,  clarify  the  independence  of 
emergency  diesel  generator  and  air  starting 
compressor  testing,  clarify  the  bases  for 
testing  fuel  oil  and  make  an  editorial 
correction.  These  changes  involve  no 
hardware  modifications,  alteration  of  system 
operations,  or  degradation  of  system 
performance.  Except  for  allowing 
independent  testing,  there  are  no  changes  to 
the  procedures  used  for  testing.  Concurrent 
or  independent  testing  of  the  fuel  oil  transfer 
system  and  the  air  starting  compressors  from 
the  emergency  diesel  generators  provides 
greater  flexibility  in  utilizing  plant  resources 
to  meet  surveillance  requirements. 
Independent  system  testing  will  not  alter  test 
effectiveness  in  determining  system 
reliability  nor  will  it  alter  testing 
methodology.  The  changes  will  not  alter  the 
level  of  confidence  in  system  operability  or 
capability.  The  changes  to  the  Bases  Section 
delete  acceptance  criteria  which  are  different 
than  or  repetitious  of  the  Surveillance 
Requirement.  There  are  no  changes  to 
emergency  diesel  generator  fuel  oil 
requirements.  The  changes  do  not  alter  the 
conclusions  of  existing  accident  analyses  as 
documented  in  the  FSAR  (Final  Safety 
Analysis  Report]  and  NRC  SER  (Safety 
Evaluation  Report). 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  involve  no 
hardware  modiPcations,  alteration  of  system 
operations,  or  degradation  of  system 
p)erformance.  The  changes  do  not  alter  testing 
methodology  or  the  surveillance  frequency. 
The  nature  of  the  changes  is  such  that  no 
new  or  different  kind  of  accident  can  be 
created. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  will  have  no  affect 
on  the  margin  of  safety.  Testing 
methodologies  will  not  change.  The  extent 
and  frequency  of  system  testing  will  not 
change.  Concurrent  or  independent  testing 
will  not  effect  the  operability  of  either  the 
emergency  diesel  generators,  the  fuel  oil 
transfer  system  or  the  air  starting 
compressors.  Independent  testing  will  not 
reduce  the  ability  of  the  systems  in  fulfilling 
their  respective  hinctions  in  mitigating  a 
design  basis  accident.  Deletion  of  repetitious 
or  inconsistent  descriptions  of  the  acceptance 
criteria  for  emergency  diesel  generator  ftiel 
oil  has  no  effect  on  the  margin  of  safety  and 
clarifies  the  bases.  This  change  does  not 
reduce  test  acceptance  criteria  or  affect 
acceptance  test  methodology. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  cf  50.92(c)  are  satisHed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration 

Local  Public  Docump'^t  Hcom 
location  Reference  and  Documents 
Department,  Penfield  Library,  State 
Universify  uf  New  York,  Oswego.  New 
Y-rk  1312S 

Attorney  for  licensee  Mr  Charles  M, 
Pratt,  1633  Broadway,  New  York.  New 
York  10019 

SPC  Projert  Dir^c.-^r  R.^r^r  .\.  Capra 

Power  .Authority  of  the  Siale  of  New 
York,  Docket  So.  50-333.  lames  \ 
FilrPatrick  Nuclear  Pow«'r  Plant, 
Oswego  County,  New  York 

Date  of  ninendment  request;  June  16, 
1993 

Descnp'ion  nf  amendment  request: 
The  proposed  changes  would  amend  the 
Technical  Specifications  (TSs)  to 
provide  a  one-time  extension  of  the 
current  inter.'als  for  certain 
surveillances  that  are  required  to  be 
porformed  once  each  operating  cycle. 
The  changes  would  extend  the  current 
inter.'als  for  bench  checking  and 
disassembling  safefv/relief  valves  in 
accordance  with  TSs  4  6  E.l  and  4.6.E.2, 
and  for  f^anrtionally  testing  10  percent 
of  each  snubber  type  in  accordance  with 
TS  4.6.1  3.  The  changes  would  also 
extend  the  current  interval  for  testing 
excess  flow  check  valves  in  accordance 
with  TS  4.7.D.1  b.  The  licensee 
requested  extensions  of  these 
surveillance  intervals  until  the  end  of 
the  next  refueling  outage,  currently 
scheduled  to  start  in  January  1995.  The 
changes  were  requested  since  the 
extende  i  14-n',crith  outage  from 
.\ov«i:,:jt;,-  1  vi'i  to  January  1993 
interrupted  the  continuity  of  the  normal 
surveillance  schedule. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  revises  the  testing 
frequency  of  safety/relief  valves  for  one 
surveillance  interval.  This  change  will  not 
require  a  modification  to  any  plant 
structures,  systfms.  or  components.  This  Is  a 
change  only  to  the  safety/relief  valve  testing 
frequency.  The  actual  surveillance  test 


effectiveness  and  operabiiiiy  as  dfttBmiinRd 
by  this  testing  will  remain  the  same  Ttie 
(lotential  small  change  in  reliability  \m'A  not 
initiate  an  accident  and  will  not  effect  the 
consequences  of  an  accident  since  the  safety/ 
relief  valves  are  still  available  to  perform 
their  intended  safety  function. 

The  one-time  surveillarKe  interval 
extension  to  the  functional  testing  frequency 
of  snubbers  involves  no  hardware  changes, 
no  changes  to  the  operation  of  the  snubbers 
nor  does  it  change  the  ability  of  the  snubbers 
to  perform  their  intended  functions. 
Increasing  the  snubber  functional  test 
interval  produces  a  small  increase  in  the 
probability  that  an  inoperable  snubber  would 
not  be  detected.  However,  this  small  risk 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  one-time  surveillance 
interval  extension  of  instrument  line  excess 
flow  check  valve  testing  involves  no 
hardware  modifications,  changes  to  system 
operating  prtxredures  or  affects  the  ability  of 
any  system  to  jjerform  its  intended  function. 
The  probability  of  excess  flow  check  valve 
leakage  is  not  increased  significantly  and  the 
ability  of  plant  personnel  and  equipment  to 
resptond  to  an  accident  is  not  affected. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  change  to  the  safety/relief 
valve  surveillance  test  interval  does  not 
change  design,  operation  or  the  testing 
process.  The  nature  of  this  change  precludes 
the  possibility  of  a  new  or  different  kind  of 
accident. 

The  proposed  change  to  the  snubber 
functional  test  interval  involves  no  hardware 
changes,  no  changes  to  the  operation  of  the 
snubbers  nor  change  the  ability  of  the 
snubbers  to  perform  their  intended  functions. 
Performing  the  testing  on  an  extended 
schedule  cannot  initiate  any  type  of  accident. 

The  proposed  change  to  the  excess  flow 
check  valve  surveillance  test  interval  does 
not  change  the  design,  operation,  or  the 
testing  process.  The  change  to  the  testing 
interval  does  not  affect  any  condition  that 
could  result  in  a  new  or  different  type  of 
accident. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

Safety/relief  valves  are  required  to  open 
within  1%  of  the  nominal  setpointsas 
prescribed  in  the  Technical  Specifications. 
The  purpose  of  bench  checking  all  safety/ 
relief  valves  is  to  verify  these  setpoints.  In 
the  past,  safety/relief  valve  setpoint  drift  has 
caused  the  setpoint  tolerances  to  be 
exceeded.  As  part  of  the  analysis  in 
Reference  1.  (Letter  from  R.  E.  Beedle  (Power 
Authority  of  the  State  of  New  York)  to  NRC, 
dated  May  5. 1993,  regarding  updated  Safety 
Relief  Valve  Performance  Requirements] 
continuous  operation  of  the  plant  would  be 
acceptable  with  the  safety/relief  valves 
actuating  at  1 1 95  psig.  The  value  of  the  upper 
limit  of  1195  psig,  determined  from  the 
overpressure  protection  analysis,  satisfies  all 
safety  concerns  and  does  not  reduce  the 
ability  of  the  system  to  perform  its  intended 
safety  function. 

The  proposed  one-time  change  to  the 
snubber  functional  test  interval  docs  not 


change  the  operation  of  snubbors  nor  chdnge 
the  abiii'v  of  the  sniibt)ers  to  perform  their 
intpndfvi  funrtinn.  This  one-time  inter\'al 
extension  does  not  change  the  level  of 
confidence  in  snubber  operability  developed 
from  visual  inspections  which  will  be 
performed  as  scheduled. 

The  proposed  one-time  extension  to  the 
excess  flow  check  valv«  functional  test 
interval  does  not  reduce  the  ability  of  these 
valves  to  perform  their  intended  safety 
function.  The  small  amoun'.  of  degradation 
the  valves  may  undergo  during  this  extension 
period  is  insignificant  and  will  not 
significantly  reduce  the  ability  of  the  valves 
to  close  to  limit  leakage  of  reactor  coolant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and 
DocumentsDepartment,  Penfield 
Library,  State  University  of  New  York, 
Oswego,  New  York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

S'FC  Project  Director:  Robert  A.  Capra 

Rochester  Gas  and  Electric 
Corporation.  Docket  No.  50-244,  R  F 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  OcXoher 
25,  1991.  as  supplemented  March  20. 
1992. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  5.0  and  Figure 
5.1-1  to  describe,  rather  than  depict,  the 
Ginna  Nuclear  Power  Plant  site 
boundary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  accident 
conditions  and  assumptions  are  not  affected 
by  the  proposed  Technical  Specification 
change.  The  proposed  change  does  not  alter 
or  modify  the  Security  or  Emergency  plans. 
Changes  to  either  the  Security  or  Emergency 
plans  are  governed  in  accordance  with  the 
criteria  in  10CFR50.54(p)  and  (g) 
respectively.  The  Radiological  Effluent 
Technical  Sp*^cificafions  are  unchanged  by 
the  proposed  Amendment  and  the  change 
does  not  alter  any  assumptions  previously 
made  in  evaluating  the  radiological 
consequences  of  an  accident  described  in  the 
[updated  final  safety  analysis  report!  UFSAR. 
Therefore,  the  proposed  .Amendment  does 
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not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  is  not  created.  In  matters  related  to 
nuclear  safety,  (1)  all  accidents  are  bound  by 
previous  analyses  and  (2)  the  Security  and 
Emergency  plans  are  unchanged  by  the 
proposed  Amendment.  The  proposed  change 
does  not  add  or  modify  any  equipment 
design  nor  does  the  proposed  change  involve 
any  operational  changes  to  any  plant  system 
or  Limiting  Condition  for  Operating  (LCXD). 
The  absence  of  a  hardware  change  or  a 
change  in  programmatic  controls  ensures  that 
the  accident  initiators  are  unafTected,  so  no 
unique  accident  probability  is  created. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 
as  defined  in  the  basis  for  any  Technical 
Specification  (TS)  because  the  results  of  the 
accident  analyses  which  are  documented  in 
the  UFSAR  continue  to  lx)und  operation 
under  the  proposed  changes  so  that  there  is 
no  safety  margin  reduction.  Additionally, 
established  activities  and  administrative 
practices  will  continue  to  be  conducted  in 
compliance  with  the  Commission's 
regulations... 

The  NRC  staff  ha.s  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds  VViri^'nn  &  Strawn,  1400  L 
Street,  NVV.,  \V,ishington,  DC  20005 

NBC  Project  Director  Walter  R.  Butler 
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which  is  presented 


Siiuthf-rn  California  Edison  Company, 
et  a!..  Do(  kft  No  50-206,  San  Onofn=' 
Nuclear  (innprahne  Station,  Unit  Nu.  1, 

San  DiPi;0  Couniy,  Caiif'jrr.ia 

Date  of  amendment  request:  May  12, 
1993 

Description  of  amendment  request: 
This  proposed  change  would  add  a  new 
license  condition  2.C.(9)  concerning  the 
San  Onofre,  Unit  1,  Fire  Protection 
Program.  The  licensee  proposed  this 
new  license  condition  in  accordance 
with  Generic  Letters  86-10  and  88-12, 
and  as  part  of  a  request  to  replace  in  its 
entirety  the  existing  set  of  Technical 
Specifications  incorporated  in 

Facility  Operating  License  No.  DRP-13 
as  Appendix  A  with  a  set  of 
Permanently  Defueled  Technical 
Specifications  (PDTS)  (58  FR  34093). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
A.s  required  by  10  CFR  50.91(a).  the 
li.:t!;isee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
prot)ability  or  consequences  of  an  accident 
previously  evaluated? 

Resp)onse:  No 

Only  two  of  the  accidents  that  are 
evaluated  in  Chapter  15  of  the  UFSAR 
remain  applicable  for  the  permanently 
defueled  plant;  (1)  a  loss  of  offsite  power 
(LOP)  and  (2)  a  fuel  handling  accident.  The 
other  Chapter  15  accidents  are  not  applicable 
during  the  defueled  condition.  Maintaining 
the  permanently  defueled  plant  in 
accordance  with  the  proposed  PDTS  does  not 
affect  the  probability  of  occurrence  of  an 
l-OP,  but  the  probability  of  a  fuel  handling 
accident  will  be  reduced.  The  consequences 
of  both  accidents  will  be  reduced  during  the 
Permanently  Defueled  Mode.  Additionally, 
the  ability  of  the  fuel  storage  facility  to 
withstand  other  applicable  UFSAR  events, 
natural  phenomena,  and  fires  is  either 
unchanged  from  the  existing  licensing  basis 
or  is  improved  during  the  defueled 
condition. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

Operating  the  permanently  defueled  plant 
in  accordance  with  the  proposed  PDTS  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
considered.  Most  of  the  existing  plant 
systems  and  functions  will  not  be  operational 
during  the  Permanently  Defueled  Mode  since 
power  operations  are  not  allowed  and  all  of 
the  fuel  at  SONGS  1  is  stored  in  the  spent 
fuel  pool.  However,  all  systems  and 
comptonents  that  are  necessary  for  safe  fuel 
handling  and  storage  activities  will  be 
maintained  operable  during  the  pemianently 
defueled  condition.  The  proposed  PDTS 
provide  operation  and  surveillance 
requirements  and  administrative  controls 
which  are  sufficient  to  ensure  that  the 
required  systems  and  components  will  be 
operable  during  the  Permanently  Defueled 
Mode. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  PDTS  are  sufficient  to  ensure 
no  reduction  in  a  margin  of  safety,  in  f)art, 
because  of  the  reduced  range  of  design  basis 
accidents  against  which  the  plant  must  he 
protected  once  the  plant  is  permanently 
defueled.  Only  the  LOP  and  fuel  handling 
Chapter  15  accidents  are  relevant  during  the 
Permanently  Defueled  Mode.  The  margins  of 
safety  for  both  of  these  accidents  will  be 
improved  by  maintaining  the  plant  in 
accordance  with  the  proposed  PDTS.  None  of 
the  other  Chapter  15  accidents  are  applicable 
since  power  operation  will  not  occur  during 
the  defueled  condition.  Additionally,  the 
margins  of  safety  for  other  applicable  UFSAR 
events,  natural  phenomena,  and  fires  ar 
either  improved  during  the  Permanently 


Defueled  Mode  or  remain  unchanged  injin 
the  plant's  current  licensing  basis. 

TTie  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company,  P.O.  Box  800, 
Rosemead,  California  91770 

NBC  Project  Director:  Seymour  H. 
Weiss 

Southern  California  Edison  Company, 
et  al.,  Docket  No.  50-361,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  2. 
San  Diego  County,  California 

Date  of  amendment  request:  April  30, 
1993 

Description  of  amendment  request: 
The  licensee  proposes  to  revise  San 
Onofre  Unit  2  TeJchnical  Specification 
(TS)  3/4.4.8.1.  "Pressure-Temperature 
Limits."  TS  3.4.8.3.1,  "Overpressure 
Protection  Systems-RCS  Temperature 
[less  than  or  equal  to]  312''F,"  TS 
3.4.8.3.2,  "Overpressure  Protection 
Systems-RCS  Temperature  >312''F,"  and 
the  associated  TS  Bases.  The  proposed 
change  (1)  revises  the  Reactor  Coolant 
System  (RCS)  Pressure-Temperature  (P- 
T)  limits  and  the  Low  Temperature 
Overpressure  Protection  (LTOP)  enable 
temperatures  to  be  effective  until  8 
Effective  Full  Power  Years  (EFPY)  of 
operation,  and  (2)  makes  minor  changes 
to  the  Unit  2  TS  to  be  consistent  with 
the  Unit  3  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  focility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

To  compiensafe  for  any  increase  in  the 
reactor  vessel  nil  ductility  reference 
temperature  (RTsm)  caused  by  neutron 
irradiation,  limits  on  Pressure-Temperature 
(P-T)  relationships  are  periodically  changed 
in  accordance  with  10  CFR  50.  Appendix  G. 
This  allows  the  materials  for  the  pressure- 
retaining  components  of  the  reactor  coolant 
pressure  toundary  to  stay  within  their  stress 
limits  during  any  condition  of  normal 
op>eration,  including  anticipated  op>erational 
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ocrurrencps  and  system  hydrostatic  tests  over 
I's  service  lifp'ime 

The  updatps  to  Figures  3  4-2  ana  J. 4-4,  and 
the  new  Figure  3  4-5  for  normal  operation 
inrorporiite  'h"  marges  to  the  P-T  limits 
<  .licvjlatpii  js  r-.g  :.!  nsprvative  fluence  values. 


The  npw  P 
3  4-7)  for  R 
f'l>pri;;-;r.  : 

I'Trprtrii". '; 

Sr.utd'iwT 


•    :^r."s  'Figures  3.4-6  and 
Si"  J*  i   a:i  cool  down 
ir?rn  *r.e  Total  Loop 
,:  s  f  ,r  pressure  for 
'T' ;    r   re  Remote 
w  n    i".  d'-f  n igher  than  the 
TLL  s  for  pressure  for  the  Control  Room 
shutdown  instruments.  The  temperature 
TLUs  for  both  the  Remote  Shutdown 
instruments  and  the  Control  Room  shutdown 
instruments  are  equal.  These  updates 
maintain  margins  cf  safety  against  nonductile 
failure  of  the  reactor  pressure  vessel  based  on 
the  test  results  and  analysis  of  the  Unit  3 
surveillance  capsule  and  updated  material 
properties  evaluated  in  response  to  GL  92-01, 
Revision  1,  "Reactor  Vessel  Structural 
Integrity  "  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  change  to  the  Low  Temperature 
Overpressure  Protection  (LTOP)  enable 
temperatures  is  in  accordance  with  NUREG- 
0800  Branch  Technical  Position  RSB  5-2. 
Rpvjsion  1   "Qverpressurization  Protection  of 
Pr  vsunzt  :  Water  Reactors  While  Operating 
a-  L  iw  T'TT-p-'rutures."  The  results  of  the 
r:  s-  :,,-;■  •::•£  pnergy  addition  transient 
v".  n  !  h   s  :ir!v°n  by  the  differential 
■r:.p»*r:V;rp  fjptween  the  Reactor  Coolant 
S .  s'prr   Rf  iS  i  and  the  steam  generator  are  not 
( :.arg>'d  dv    -  .s  revision  to  the  LTOP.  As 
sjch  t-iP  p-i      ,.vi  change  is  bounded  by  the 
ongir.d:  ana. >  sis.  Therefore,  the  proposed 
LTOP  enable  temperature  change  will  not 
;:ivn!ve  a  significant  increase  in  the 
[  r'  t  nijii.'y  or  consequences  of  an  accident 
prcvinasly  evaluated. 

2  Will  operation  of  the  facility  in 
a  I jir-M-.  p  w'th  this  proposed  change  create 
'  :■"  ;<  ^^  '!.  ,  y  of  a  new  or  different  kind  of 
d    1  .'  r.*  from  any  accident  previously 

L'Vt.il.diaJ? 

Response:  No. 

The  proposed  change  Incorporates  the 
change  in  reactor  vessel  RTnut  from  different 
irradiation  stages  to  reflect  the  accumulation 
of  fast  neutron  exposure.  Any  increase  in 
RTnih  due  to  irradiation  is  compensated  for 
by  limiting  pressure-temperature 
relationships  in  accordance  with  10  CFR  50 
Appendix  G  to  ensure  pressure-retaining 
components  of  the  reactor  coolant  pressure 
boundary  stay  within  their  stress  limits  over 
their  service  lives.  Therefore,  the  propiosed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Ail  LTOP  design  basis  energy  addition  and 
mass  addition  transients  have  been 
previously  evaluated  and  remain  bounding. 
The  proposed  changes  do  not  result  in  any 
system  configuration  changes  which  would 
affect  the  capability  of  the  Shutdown  Cooling 
System   SDCS;  Relief  Valve  to  respond  to 
design  basis  transients.  Operation  of  the 
piant  in  accordance  with  TSs  3,4.1.3,  "Hot 
Shutdown."  and  3  4  1  4.1,  "Cold  Shutdown- 
Loops  Filled,'  remain  unchanged.  Therefore, 


the  proposed  LTOP  enable  temperature 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  projwsed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  purpose  of  the  P-T  limit  curves  is  to 
limit  thermal  stresses  induced  by  the  normal 
load  transients,  reactor  trips,  and  unit  startup 
and  shutdown  operations.  The  proposed 
revision  to  the  P-T  limit  curves  incorporates 
the  effects  of  neutron-induced  embrittlement 
in  the  pressure-retaining  component 
materials  to  preserve  the  margin  of  safety 
required  by  10  CFR  50,  Appendix  G, 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  LTOP  enable  temperatures  of 
238°F  for  heatup.  and  221°F  for  both  normal 
and  Remote  Shutdown  cooldown  meet  the 
recommendations  of  NUREG-0800  Branch 
Technical  Position  RSB  5-2,  Revision  1.  The 
projxjsed  LTOP  enable  temperatures  will 
assure  the  SDCS  Relief  Valve  will  be  aligned 
to  the  RCS  system  to  mitigate  the 
consequences  of  low  temperature 
overpressurization  events.  Furthermore,  the 
maximum  RCS  pressure  used  in  the  analysis 
bounds  the  worst  case  scenario  of  the 
postulated  overpressurization  event.  Hence, 
it  is  assured  that  the  P-T  limits  will  not  be 
exceeded  by  overpressurization  transients. 
Therefore,  the  propiosed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Main  Library,  University  of 
California.  P.  O.  Box  19557,  Irvine. 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company,  P.  O.  Box  800, 
Rosemead,  California  91770 

NBC  Project  Director:  Theodore  R. 
Quay 

Southern  California  Edison  Company. 
pt  al     Docket  Nos.  50-361  and  .50-362, 
i><in  Uaofre  Nuclear  Generating  Station, 
Unit  No:i.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  March 
1, 1993 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
Technical  Specification  (TS)  3.3.3.2. 
"Instrumentation  Incore  Detectors."  The 
proposed  TS  change  will  redefine  an 
operable  incore  detector  string  and 
include  additional  new  requirements  to 
ensure  the  incore  detector  system 


remains  capable  of  performing  its 
intended  functions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

No 

This  proposed  change  redefines  an 
operable  incore  detector  string  so  that  a  string 
is  considered  operable  with  up  to  two  failed 
detectors  as  opposed  to  the  existing 
requirement  which  allows  only  one  failure. 
To  constrain  the  total  number  of  detector 
failures  allowed,  the  requirement  that  75%  of 
all  the  detectors  he  operable  has  been  added. 
To  further  ensure  all  parts  of  the  core  are 
instrumented,  at  least  one  detector  is 
required  in  each  quadrant  at  each  level.  In 
addition,  the  proposed  specification 
strengthens  the  provision  related  to  quadrant 
symmetric  locations  by  explicitly  stating  at 
least  six  tilt  estimates  arc  required  with  at 
least  one  tilt  estimate  at  each  of  three  levels. 
These  requirements  meet  the  assumptions  or 
are  more  conservative  than  the  assumptions 
used  in  the  applicable  safety  analyses, 
uncertainty  analyses  and  design  basis 
documentation  related  to  Core  Operating 
Limit  Supervisory  System  (COLSS)  and  the 
Combustion  Engineering  power  distribution 
synthesis  code  (called  CECOR).  Therefore, 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response: 

No 

The  incore  instrumentation  system  is  used 
for  monitoring  azimuthal  power  tilt,  radial 
peaking  factors,  local  power  density,  and 
departure  from  nucleate  boiling  ratio  (DNBR) 
margin.  This  proposed  change  allows  for 
additional  incore  detector  failures  prior  to 
declaring  the  incore  instrumentation 
inoperable  and  has  no  effect  on  the  signals 
received  from  the  incores  by  COLSS  and 
CECOR.  COLSS  and  CECOR  uncertainties  are 
based  on  a  random  failure  of  25%  of 
individual  detector  locations  which  is 
consistent  with  the  proposed  change. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response: 
No 

This  change  modities  the  definition  ot  an 
operable  incore  detector  location  to  reduce 
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the  minimum  numlwr  of  opprable  rhodii;m 
detectors  m  a  location  fnim  fnur  to  'hi-ee 
This  chansp  alon*»  would  reduce  the 
minimum  total  nurriber  of  dftretors  to  60%. 
However,  to  constrain  ihe  totdi  number  of 
detector  failures  allowed,  and  maintain  the 
margin  of  safety  required  by  the  safety 
analysis,  uncertainty  analysis  and  other 
applicable  design  basis  documentation,  the 
requirement  that  75%  of  all  detectors  be 
operable  is  included.  To  further  ensure  all 
parts  of  the  core  are  instrumented,  at  least 
one  detector  is  required  in  each  quadrant  at 
each  level.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company   P  O  Box  800, 
Rosemead,  California  91770 

NBC  Project  Director:  Theodore  R. 
Quay 

Southern  N'uclear  Operatint^  C/)mpanv 
Inc..  Docket  Nos.  50-348  and  50-3f-4. 
loseph  VI.  Farley  Nuclear  Plant.  Units 
1  and  2,  Houston  County.  Mabama 

Dote  of  amendments  request.  May  10, 
1993 

Deschptinn  of  amendments  request: 
The  proposed  changes  to  the  Technical 
Specificiitions  [TS)  are  to  implement  the 
new  10  CFP  n(;  :'6a  reporting 
requireir.'  r;t  related  to  the  quantity  of 
radioactive  efPiuents  released  from 
nuclear  p'jwer  reactors.  Currently,  the 
TS  require  Farley  to  report  the  quantity 
of  radioactive  effluents  on  a  semiannual 
basis.  The  proposed  change  will  change 
the  TS  to  allow  an  annual  radioactive 
effluent  release  report  pursuant  to  10 
CFR  50.368. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
L^elow: 

1.  The  proposed  changes  do  not  involve  a 
siKnificant  increase  in  the  probability  or 
cunsequences  of  an  acQJdent  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  changes  to  the  configuration  or  method 
of  operation  of  any  plant  equipment  that  is 
used  to  mitigate  the  consequences  of  an 
accident.  Also,  the  proposed  changes  do  not 
alter  the  conditioiis  or  assumptions  in  any  of 


the  Final  Safety  Analysis  Report  (FSAR) 
accident  analyses.  Since  the  FSAR  accident 
analyses  remain  bounding,  the  radiological 
consequences  previously  evaluated  ari;  not 
adversely  affected  by  the  proposed  changes. 
Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  failure  been  identified  as  a 
result  of  the  proposed  changes.  Also,  there 
will  be  no  change  in  the  types  or  increase  in 
the  amount  of  effluents  released  offsite. 
Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluate. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  are  administrative  in 
nature  and  do  not  adversely  impact  the 
plant's  ability  to  meet  applicable  regulatory 
requirements  related  to  liquid  and  gaseous 
effluents,  and  solid  waste  releases.  The 
proposed  changes  would  also  eliminate  an 
unnecessary  burden  of  governmental 
regulation  without  reducing  protection  for 
public  health  and  safety.  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involvas  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Attorney  for  licensee:  James  H.  Miller, 
in,  Esq.,  Balch  and  Bingham,  Post  Office 
Box  306, 1710  Sixth  Avenue  North. 
Birmingham,  Alabama  35201 

NFC  Pr^jp'-i  P<'^r*rr  S.  Singh  Bajwa 

Tennessee  \  ai'ey  .Authority,  Docket 
Nos.  50-259,  50-260  and  ,50-296.  Browns 
Ferry  Nucle.ir  Plant,  IniCs  1.  2  and  3. 
Limestone  Giunty,  Alabama 

Date  of  amendment  request:  January 
29.  1993  (TS  301.  Supplement  1) 

Description  of  amendment  request: 
The  proposed  supplemental  amendment 
addresses  NRC  comments  regarding  the 
ongmai  amendment  request  dated 


March  25,  1992.  and  also  incorporates 
changes  pursuant  to  the  revised 
provisions  of  10  CFR  50.36a(a){2)  for 
extending  the  reporting  frequency  of  the 
Radioactive  Effluent  Release  Report 
from  semiannual  to  annual.  The  original 
amendment  request  was  submitted  in 
accordance  with  the  guidelines  of  NRC 
Generic  Letter  (GL)  89-01  and  noticed  in 
the  Federal  Register  on  May  27. 1992 
(57  FR  22268).  This  supplement 
addresses  prior  NRC  comments  by 
revising  several  portions  of  the  Bases 
and  paragraph  3.2.K.1  of  the  Technical 
Specifications  (TS),  clarifying  certain 
administrative  requirements  in  Section 
6  of  the  TS,  and  making  a  number  of 
editorial  corrections.  The  revised  rule 
for  10  CFR  50.36a(a)(2)  was  published 
in  the  Federal  Register  on  August  31. 
1992  (57  FR  39353). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  supplement  to  BFN  TS-301 
revises  the  original  submittal  to  incorporate 
NRC  comments.  The  proposed  changes  do 
not  change  the  intent  of  the  original 
submittal.  The  change  In  reporting 
requirements  is  administrative  In  nature. 
Since  this  administrative  change  does  not 
affect  the  operability  of  plant  equipment  or 
alter  the  design  of  the  plant,  the  probability 
or  consequences  of  any  accident  previously 
evaluated  have  not  been  increased, 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  df  accident  from  any  previously 
evaluated. 

The  proposed  changes  in  this  supplement 
do  not  change  the  intent  of  the  original 
submittal.  The  change  to  reporting 
requirements  is  administrative.  Therefore, 
there  is  no  possibility  of  a  new  or  different 
kind  of  accident  being  created. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  in  this  supplement 
conform  to  the  guidance  contained  in 
Generic  Letter  89-01  and  the  revised  rule 
change  to  10  CFR  50.36(a)(2).  The  proposed 
changes  do  not  change  the  intent  of  the 
original  submittal.  Therefore,  the  proposed 
changes  do  not  reduce  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
supplemental  amendment  request 
involves  no  significant  hazards 
consideration. 
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Local  Public  Document  Poom 
location  Athens  Public  Library.  South 
Street.  Athens,  Alabama  35611 

Attorney  for  licensee  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  IIH. 
iCnoxville.  Tennessee  37902 

S'PC  Project  Director:  Frederick  J, 
Hebdon 

Virginia  Electric  and  Power  Company, 
Docket  N'os.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Dote  of  amendment  request.  May  24, 
1993 

Description  of  amendment  request: 
The  f)ropos<»d  change  would  revise  the 
North  Anna  Units  1  and  2  (NA-1&2) 
Tw-hnica!  Specifications  (TS). 
Specillcally.  the  proposed  changes 
would  increase  the  as-found  main  steam 
safety  valves  (MSSV  j  setpoint  tolerance 
from  1%  to  3%  of  nominal  setpoint 
pressure  The  MSSV  provide 
overpressure  protection  for  the  main 
steam  system,  and  are  designed  to  limit 
pressure  transients  to  less  than  110%  of 
the  system  design  pressure.  Table  3.7-2 
of  the  N.\-1A2  TS  currently  specifies  a 
1%  'as-found"  and  1%  "as-left" 
tolerance  on  the  lift  setpoint  pressure  of 
the  installed  valves  A  safety  evaluation 
has  been  performed  by  the  licensee 
which  supports  increasing  the  MSSV  lift 
setpoint  tolerance  to  3%  for  the  "as- 
found"  condition.  The  "as-left"  setpoint 
tolerance  would  remain  at  1%.  Because 
the  increa.^ed  MSSV  lift  setpoint 
tolerance  could  result  in  increased 
auxiliary  feed  water  (AFVV)  system 
backpressure  and  therefore,  in  a  reduced 
AFW  delivered  flow  rate,  credit  has 
been  talten  for  flow  margin  in  existing 
safety  analyses  to  support  a  reduction  of 
the  assumed  delivered  AFW  system 
flow  rate  from  340  gpm  to  300  gpm.  The 
basis  statement  for  the  NA-1&2  TS  3/ 
4. 7. 1,2  would  be  modified  to  reflect  this 
revised  delivered  fiow  rate,  expand  the 
discussion  on  pump  surveillance 
testing,  and  clarif>-  the  basis  statement. 

Basjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Specificallv.  operation  of  North  Anna 
Power  Station  in  accordance  with  the 
Technical  Specification  changes  will  not: 

1   Involve  a  significant  incjease  in  the 
prol>ab:iity  or  consequence  of  an  accident 
previously  eval ua'ed  Affected  safety  related 
parameters  were  analyzed  for  the  proposed 
cnan^e,  l!  was  determined  that  the  primary 
and  secondary  pressure  sa.^ety  limits  would 
not  be  exceeded  in  the  most  limiting 
overpressun*  transients  (Loss  of  Load  and  the 
Loclced  Rotor  Evor.'s!  wirh  the  rnain  steam 


safety  valve  lift  setpxjint  tolerances  increased 
to  3%.  Analyses  of  the  Main  Feedline  Break. 
Loss  of  Normal  Feedwater.  and  Loss  of 
Offsite  Power  transients  demonstrate  that  the 
revised  assumed  AFW  system  delivered  flow 
rate  with  a  3%  MSSV  setpoint  tolerance 
continues  to  ensure  that  analysis  acceptance 
criteria  are  met.  The  existing  overtemperature 
(deltejT  trip  setpoints  continue  to  provide 
bounding  core  thennal  limit  protection.  The 
increased  setpoint  tolerance  will  not  result  in 
an  inadvertent  ofwning  of  the  main  steam 
safety  valves. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  identified  because 
the  proposed  changes  to  the  Technical 
Specifications  do  not  involve  any 
alterations  to  the  physical  plant  which 
would  introduce  any  new  or  unique 
operational  modes  or  accident 
precursors.  Only  the  allowable 
tolerances  about  the  existing  setpoints 
will  be  changed,  A  reduction  in  the 
assumed  AFW  system  delivered  flow 
rate  creates  no  accidents  of  a  new  or 
different  kind. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  It  was  determined  that 
the  most  limiting  overpresssure 
transients  do  not  result  in  a  maximum 
pressure  in  excess  of  the  overpressure 
safety  limit.  As  well,  deliverable  AFW 
system  flow  rates  remain  in  excess  of 
those  assumed  in  licensing  basis 
accidents.  Therefore,  the  margin  of 
safety  is  unchanged  by  the  proposed 
increase  in  the  safety  valve  setpoint 
tolerances. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Foam 
7oca(iOn;  The  Alderman  Library.  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NBC  Project  Director:  Herbert  N. 
Berkow 

Wisconsin  Public  Service  Corporation, 

Docket  \(i  ,50-305  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  January 
20. 1993 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  (TS)  Table  3.5-4.  Table 
4.1-1.  and  the  TS  Section  3,5  basis.  The 
proposed  amendment  would  revise 


Table  3.5-4  and  Table  4M  to 
incorporate  feedwater  isolation 
specifications  for  the  Kewaunee  Nuclear 
Power  Plant  (KNPF)  The  basis  for  TS 
Section  3  5  will  also  be  revised  to 
provide  background  information  on  the 
Main  Feedwater  Isolation  system.  In 
addition,  administrative  changes  are 
being  proposed  to  convert  TS  Section 
3.5  and  its  basis  along  with  Tables  TS 
3.5-4  and  TS  4  1-1  to  the  WordPerfect 
software.  The  administrative  changes 
will  also  correct  minor  typographical 
errors  and  format  inconsistences. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  not  affect  the 
ability  of  the  Main  Feedwater  Isolation 
System  to  perform  its  intended  safety 
function,  which  is  to  provide  steam  generator 
overfill  control.  The  intent  of  adding  the 
Limiting  Condition  of  Operation  and 
surveillance  requirement  to  the  TSs  is  to 
ensure  the  reliability  and  availability  of  the 
steam  generator  overfill  control  system.  The 
proposed  change  is  an  additional  restriction 
not  presently  included  in  the  TSs;  therefore, 
it  will  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  analyzed. 

The  proposed  change  does  not  alter  the 
plant  configuration  or  overall  plant 
performance;  therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  will  add  an 
additional  requirement  to  the  TSs  to  ensure 
the  availability  and  reliability  of  the  steam 
generator  overfill  control  system.  The 
addition  of  this  requirement  does  not 
adversely  affect  safety  and  therefore  does  not 
reduce  the  margin  of  safety. 

The  proposed  a(iministrative  changes  have 
been  reviewed  in  accordance  with  the 
provisions  of  10  CFR  50  92  to  show  that  no 
significant  hazards  exists.  The  proposed 
change  will  not: 

1  involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated,  or 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  alter  the  intent  or 
interpretation  of  the  TS.  Therefore,  no 
significant  hazards  exist. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  th  s 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92f(:)  are 
■satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration, 

I/jcai  Public  Document  Boom 
/orci'/on;  University  of  Wi.sconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  543C1 

Attornpy  for  licensee  David  Baker, 
Esq  .  Fijlev  and  Lardner,  P  O  Box  2193 
Orlando,  Florida  31082 

SRC  Projfrt  Director  juhu  N,  Hannon 

WoifOeek  Nuclear  Operating 
Cx)rpora'ion.  Docket  .No.  5(W82.  Wolf 
Creek  Generating  Station.  CofTey 
County.  Kansas 

Date  of  amendment  request:  May  27, 
1993 

Description  of  amendment  request: 
The  request  proposes  to  revise  the 
hestup,  cooldown.  and  cold 
overpressure  mitigation  system  power- 
operated  relief  valve  setpoint  pressure/ 
temperature  limits.  The  limits  reflect  the 
analysis  of  the  most  recently  withdravvn 
surveillance  capsule  associated  with  liie 
reactor  vessel  radiation  surveillance 
program  (10  CFR  50,  AppendixH). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  .')0.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
helnw: 

1   Do  tiie  proposed  changes  involve  a 


.gnifit  ant  increase  in  the  probability  or 
onsefjuencf's  of  an  accident  previously 


fvalud'et 


ln(  orporaiing  the  revised  heatup, 
cwiciown  pressure/temperature  limit  curves 
and  the  CO.MS  PORV  Icold  overpressure 
mitigation  system  power-operated  relief 
valvel  setpoint  limit  curve  into  Wolf  Creek 
f;»<nprating  Station  (WCGS)  technical 
sp^icifications  does  not  affect  the  probability 
r  r  consequences  of  an  accident  previously 
pvoluated. 

The  revised  limit  curves  are  calculated 
using  the  most  limiting  RTnkt  for  the  reactor 
vessel  components  and  include  a  radiation 
induced  shift  corresponding  to  the  end  of  the 
period  for  which  the  curves  are  generated. 
The  changes  do  nn(  affect  the  basis,  initial 
conditions,  initiating  events,  chronology,  or 
avaiiabiiity'npcrabiiity  of  safety  related 
oquipmcnf  required  to  mitigate  transients 
and  ac(  uii'nts  analyzed  for  WCGS. 

2  Do  the  pmposed  changes  create  the 
po.ssibilify  of  a  new  or  different  kind  of 
aa;ident  from  any  previously  evaluated. 

Adopting  the  revised  limit  curvt.^s  redefnes 
the  range  of  acceptable  operation  for  the 
Reader  Coolant  .System.  This  redefinitiim  :s 
a  result  of  the  analysis  of  reactor  vess«'l 
surveillance  specimens  removed  from  the 
reactor  in  a  continuing  surveillance  program 


which  monitors  the  pff»H-is  of  neutron 
irradiation  on  the  VVCXiS  rf.tctor  pressure 
vessel  materials  under  scfi.al  ('tvrH!',,-.g 
ccn-'iitinns  Incor^^irati'iii  iricsc  r'".  .'.''d 
curves  does  not  create  the  possibility  of  an 
accident  of  a  diflierent  typo  from  any 
previously  evaluated  for  WCGS. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  revision  of  these  limit  curves  is  not  a 
design  change  and  continues  to  maintain  the 
margin  of  safety  required  for  prevention  of 
non-ductile  failure  of  the  WCGS  reactor 
pres8\ire  vessel  during  low  temperature 
operation  as  required  by  10  CFR  50, 
Appendices  G  and  H.  The  revised  curves 
primarily  affect  RCS  operation  below  350°F 
by  limiting  the  available  pressure/ 
temperature  window  for  heatup  and 
cooldown.  The  revised  limit  curves 
compensate  for  the  in-service  radiation 
induced  embrittlement  of  the  reactor  vessel 
and  accounts  for  the  requirement  that  the 
closure  flange  region  temperature  must 
excee    :he  nil-ductility  temperature  by  at 
least  120°F  when  pressure  exceeds  20%  of 
the  preservice  hydrostatic  test  pressure. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  stafT 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Comm.ercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037 

NBC  Project  Director:  Suzanne  C 
Black 

Notice  oflssuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  oflssuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
{Inzards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
conne<;tion  with  these  actions  was 


published  in  the  Federal  Ret^ist'T  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 


hi  Company,  eH 


Ml-rO  ' 


Hams 


an!    I  Hit  1.  Vv  dke  and 
">   ^o^1h  Carolina 


Canii.r.d  P 
al.,  D;t'  kti.  \,,i 

Nucli  .:(■    PliWiT 

Chatham  (  j  mi 

Date  of  application  for  amendment: 
March  4.  1993. 

Brief  description  of  amendment: 
Requires  that  the  initial  and 
requalification  training  for  licensed 
personnel  is  through  an  accredited 
program  based  on  the  systematic 
approach. 

Date  of  issuance:  ]une  11,  1993 

Effective  date:  June  11,  1993 

Amendment  No.  37 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31.  1993  (58  FR  16855) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluati9n  dated  June  11,  1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Connecticut  Yankee  Atomic  Power 
Compare    ikK:ket  No.  50-213,  Haddani 
Nerk  Pi. oil,  Middlesex  County, 

Ccnnct  itcut 

Date  of  application  for  amendment: 
March  16, 1993,  as  supplemented  on 
May  28.  1993. 

Brief  description  of  amendment:  The 
amendment  deletes  a  reference  in  the 
Technical  Specifications  to  ANSI  N45.4 
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In  Surveillance  Requirement  4.6.1.2.  It 
maintains  the  reference  to  10  CFR  Part 
50,  .Appendix  J,  which  lists  acceptable 
methods  for  calculating  containment 
integrated  leakage  rates. 

Date  of  issuance:  ]unQ  11, 1993 

Ejfective  date:  June  11, 1993 

Amevdmeni  No.  .-159 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Speci5catJons. 

Dafe  of  initio}  notice  in  federal 
Register  April  14,  1993  (58  FR  19475) 
The  Miiy  28,  1993  submittal  provided 
clanr)  ing  information  which  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
detennination.  The  Commission's 
related  evaiuntion  of  this  amendment  Is 
contamecl  in  a  Safety  Evaluation  dated 
June  11  1993  No  significant  hazards 
consideration  comments  received:  No. 

Local  Putu:c  Document  Room 
loccvon  Ru-isell  L-hrary,  123  Broad 
Street.  MidiiietQw:.,  Connecticut  06457. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Burrn 
County,  Michigan 

Date  of  appi,  ration  for  amendment: 
January  29,  1993,  as  supplemented 
April  20,  1993 

Bripf  description  of  amendment:  This 
amendment  revises  tiie  Palisades 
TfK.hnical  Specir.(.ation  (TS)  Table  3.23- 
2,  Radial  Peakinj;  Factor  Lim:ts,  to  add 
limits  for  those  new  ^Jel  bundles  to  be 
installed  dun.ni^  the  1993  Cycle  11 
refueling  outage.  In  addition,  the  bases 
for  several  Specifications  (2.1,  2.3,  3.1. 
3  12,  and  3  23  2)  have  been  updated  to 
renw:1  tlie  revi.sion  of  analytical  reports 
for  Cycle  11- 

Dote  of  Issuance  June  16.  1993 

Effective  date  J'lr.e  16, 1993 

Amendment  No  :  156 

Facility  Oppmtmg  License  No.  DPR- 
20  Amendment  revised  theTechnic^l 
Specifications 

Date  of  initial  notice  i;;  Federal 
Registar  Apnl  14,  1993  (58  FR  19476). 
The  Apnl  20,  1993.  submittal  provided 
a  ccHTe<;iion  to  the  ongmai  submittal 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determ:  nation 

The  Cjm.T.iision's  related  evaiuatlom 
cf  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  16,  1993. 
No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Docvment  Boom 
l(x:ation:  Van  Wylen  Library,  Hope 
Ccilege,  Holland,  Michigan  49423. 

Florida  Power  and  Li^l  Company, 
Docket  No.  50-250,  Turkey  Point  Plant 
Unit  3,  Dade  County,  Flaridj 

Date  of  application  for  omprri-vt-nt: 
Apr;]  13,' 1993 


Brief  description  of  amendment:  This 
amendment  permits  continued  power 
operation  with  the  minimum  number  of 
movable  in -core  detector  thimbles 
reduced  from  33  to  25  thimbles  and  is 
applicable  only  for  the  remainder  of 
Unit  3.  Cycle  13  operation. 

Date  of  issuance:  ]une  15,  1993 

Effective  date:]\me  15.  1993 

Amendment  No.:  154 

Facility  Operating  License  No.  DPR- 
31:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12. 1993  (58  FR  28066) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  15. 1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami. 
Florida  33199. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Klectnc 
Authority  of  Georgia,  City  of  Dallon, 
Georgia,  Do<  ket  Nns  50-321  Edwin  I. 
Hatch  Nuclear  Plant,  Lnit  1,  Appling 
County,  Georgia 

Date  of  application  for  amendment: 
November  18. 1991 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Si>ecifications  to  reflect  the  as-built 
plant  condition  and  to  resolve  the  NRG 
stafTs  concerns  identified  during  the 
1991  Electrical  Distribution  System 
Furulional  Inspection. 

Dale  of  issuance:  June  24. 1993 

Effective  date:  no  later  than  60  days 
from  the  date  of  issuance 

Amendment  No.  186 

Facility  Operating  License  No.  DPR- 
57:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  13,  1992  (57  FR  20nll) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  24.  1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

GPU  Nuclear  Corporatir'n,  e\  a!  , 
DocS^  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
June  24. 1992.  as  supplemented  on  May 
28, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  change  the 


surveillance  interval  dennilion  and 
testing  from  18  months  to  24  months. 

Date  cf  issuance:  ]une  23, 1993 

Effective  date:  June  23, 1993 

Amendment  No.:  175 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23. 1992  (57  FR 
61112)  The  May  28,  1993,  submittal 
provided  supplemental  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  23, 1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
/ocat/on;  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  lf.01,  Harrisburg. 
Pennsylvania  17105. 

Illinois  Power  Company  and  Soyiand 
Power  Cooperative.  Inc.,  UiKket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
Ftibruar\'  11,  1993 
Brief  description  of  amendment:  Tlie 

amendment  change.s  Clinton  Power 
Station  Technical  Specification  6,9.1.7. 
"Semiannual  Radioactive  Effluent 
Release  Report"  to  comply  with  the 
Q.'Tiended  10  CFR  50.3r>a  requirements 
which  change  the  submittal  frequency 
of  the  report  from  senuannually  to 
annually.  Additionally,  the  amendment 
extends  the  report  submittal  date  to  May 

1. 

Date  of  issuance  May  27,  1993 

Effective  date:  May  27,  1993 

Amendment  No.:  76 

Facility  Operating  Zjr'^nsp  No  NPF- 
62,  The  amendment  revised  the 
Techni,:al  Specifications, 

Date  of  initial  notice  in  Federal 
Kegi.5fer;  March  31,  1993  (.^8  FR  16863) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaiuaiion  dated  May  27,  1993. 
No  sij^.nificant  hazards  consideration 
comments  received:  No 

Local  Pubi-c  Document  Room 
location:  The  Ve.spasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Illinois  Power  Company  and  S<iyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Tint  No  1. 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
October  22,  1991,  as  supplemented 
February  17,  1993. 

Rnef  description  nf  amendment  The 
amendment  modifies  the  Clinton  Power 
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Station  TB<'linic:al  Specifications  by:  (1) 
revising  Specification  3.'4.8.3.1.  "Onsite 
Power  Distribution  Sv.stems. 
Distribution  -  Operating,"  to  resolve 
inconsistencies  and  remove 
duplications  with  Specification  3/ 
4  8. 4. 3.  and  f2j  revising  Specification  3/ 
4  8.4.3.  "Reactor  Protection  System 
Electric  Power  .Moniionng,"  to 
implement  the  recommendations  of 
NRC  Gener.c  Letter  91  09, 

Modification  cf  Surveillance  iiiter.-al 
for  the  Elec  tnca!  Protective  Assemblies 
in  Power  Supplies  for  the  Reactor 
Protection  System." 

Date  of  issuance:  June  14,  1993 

Effective  date:  June  14,  1993 

Amendment  No.:  77 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  December  26.  1991  (56  FR 
66922)  The  February  17.  1993.  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
(:onsider,3tion  dt'terminatiun. 

The  Comm.ission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  14.  1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
hxatinn:  The  Vespasian  Warner  Public 
Lihrarv',  120  West  Johnson  Street, 
Clinton,  lllinuis  61727, 

North  Atlantic  Energ\'  Service 
Corporation.  Docket  No.  50-443, 
Seabrock  Station.  I  nit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
22,  1992, 

Description  of  amendment  request: 
The  amendment  modifies  theacceptance 
value  for  a  surveillance  requirement 
intended  to  demonstrate  that  the 
emergency  core  cooling  svstem  is 
capable  of  delivering  an  adequate  flow 
of  cooling  water  to  the  core  via  the 
residual  heat  removal  system  (RHR) 
lines.  Surveillance  Requirement  4.5,2 
h.3)  is  changed  to  require  a  total  flow  of 
at  least  3869  gpm  through  the  four  RJiR 
injection  lines  with  one  RHR  pump  m 
operation  vice  282.B  gpm 

Date  of  issuance.  June  14,  19*>3 

Effective  date:  )une  14.  199  3 

Amendment  No.:  21 

Facility  Operating  License  So  NPF- 
86,  Amen.iment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  23.  1992  (57  FR 
61119). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  14,  1993. 


No  significant  hazards  consideration 
comments  received  No, 

Local  Public  Document  Boom 
location:  Exeter  Public  Library,  47  Front 

Street   Exeter  N^w  1  Hampshire  03833. 

Northeast  Nuclear  Ener^v  Oimpanv 
DcKiket  No.  50-245,  Milislone  Nui  ie^r 
Power  Station,  I'nit  1,  New  Fondcin 
County,  Connecticut 

Date  of  application  for  amendment: 
March  22. 1993,  as  supplemented  by 
letter  dated  May  28, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  pressure- 
temperature  limits  for  the  reactor  vessel. 
Specifically,  Technical  Specification 
Limiting  Condition  for  Operation  3.6.B. 
Surveillance  Requirement  4.6.B,  and 
Figures  3.6.1,  3.6.2,  and  3.6.3,  along 
with  the  corresponding  Bases  for 
Section  3.6  are  revised.  The  new 
pressure-temperature  curves  are  valid  to 
32EFPY. 

Date  of  issuance:  ]une  16, 1993 

Effective  date:  June  16,  1993 

Ainendment  No.:  63 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  14.  1993,  (58  FR  19484) 
The  May  28, 1993.  letter  provided 
clarifying  information  that  did  not 
charge  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  16. 1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Northern  States  Power  Company, 
D.xket  Nos,  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2.  Goodhue  Cxjunty, 
Minnesota 

Date  of  application  for  amendments: 
June  25. 1991 

Brief  description  of  amendments:  The 
amendments  would  revise  TS  Section 
3.1.A.2.C  and  Table  TS  4.1-2A  and  the 
associated  Bases  in  response  to  Generic 
I  etter  90-06.  Generic  Letter  90-06 
provided  NRC  staff  guidance  on  TS 
changes  that  should  be  implemented  to 
improve  the  reliability  of  the  Pressurizer 
Power  Operated  Relief  Valves  and  the 
availability  of  the  low  temperature 
overpressure  protection  system. 

Date  of  issuance:  June  21.  1993 

Effective  date:  June  21.  1993 

Amendment  Nos.:  106  and  99 


Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Rf  i^  >!.  r  September  4, 1991  (56  FR 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safely  Evaluation  dated  June  21. 1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Fhjblic  Document  Boom 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  St^t;  m  Inils  1  and  2, 
Montgomery  (  i.ijnu   Pennsylvania 

Date  of  application  for  amendments: 
March  8. 1993,  as  supplemented  by 
letter  dated  June  2, 1993 

Brief  description  of  amendments:  The 
requested  changes  allow  the  receipt, 
possession,  and  use  of  the  fuel 
assemblies  and  fuel  channels  previously 
irradiated  in  the  Shoreham  Nuclear 
Power  Station.  The  fuel  was  fabricated 
by  General  Electric  Company  (GE)  and 
consists  of  560  GE6-(P8X8R) 
pressurized.  C-lattice,  non-barrier  fuel 
assemblies.  The  560  fuel  assemblies 
include  340  enriched  to  2.19  w/o  U-235. 
144  enriched  to  1.76  w/o  U-235.  and  the 
remaining  76  are  natural  uranium  (i.e.. 
0.711  w/o  U-235}.  These  hiel  assemblies 
are  similar  to  those  utilized  in  the 
Limerick  Generating  Station.  Unit  1 
initial  core  loading. 

Date  of  issuance:  June  23, 1993 

Effective  date:  June  23.  1993 

Amendment  Nos.  62  and  27 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Licenses. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  16867) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  23,  1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Phil.jdr!phia  F!p.  !nr  T" ,,. si; iMciy.  Public 
ScrvK  p  l\t'<  trii  diid  t:  .as  Company 
Dt'hiiana  Pii-^cr  and  Light  Company, 

,-rid   '\!l,^^!'t(   C'lU  !■■  M-^i  t  rii   Cnmi-<ir\y, 
L)(K  kt't  \(>v    ,'.:,>•■•  i!  77"  d  11  d  ,'i('-»''"H    (Vach 
Bottom  Ah'Omi  I'tmrr  S'ation,  Unit 

No5,  2  and  „i,  \  i.ri«,  c  ii'iii-iv, 
Fctinsv  i\  <i:iid 

Date  of  application  for  amendments: 
March  5, 1993.  as  supplemented  by 
letter  dated  May  13, 1993 
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Bnff  de<rrp*)on  of  nn^'^n'Uv^  .■?- 
Revise  Tabie  315  and  the  .is.s'x  ..:i'''i 
bases  regard, ng  seismic  monitoring 
instrumentation. 

Dut^  of  issj'incf  Upon  installation  of 
tn^  nbw  soiiJ  MStf  seismic 
I,  iistnjmenfnticn 

£;:>-f;vp  dot"  ]u:-e  -1.  1993 

Ampr.dr^-rts  .*>'v    176  and  179 

/  ::!t:j,';fv  f  >v'-'fat./:g License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

D'jfe  of  in;  t>ai  notice  in  Federal 
Register  March  31,  1993  (58  FR  16869) 

Hie  Otmmission  s  related  evaluation 
of  t,,e  a.Tiendments  is  contained  in  a 
Safety  Evaluation  dated  June  21. 1993. 
No  sikiiiificant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government 
PuWicationsSection.  State  Library  of 
Pennsylvania,  (REGIONAL 
DrPOSITORY)  Education  Building, 
\V  ilr.  if  Sreet  and  Commonwealth 
Avenue.  Box  1601,  Ham'sburg, 
Penn-^ylvp.nia  1710=; 

Power  .Authontv  uf  The  State  rf  Sfw 
York..  DocWst  .So,  .';0-:3h   h>i<;  in  P')int 
Nurlear  Genfrili,!^  I  ml  No.  3, 
W««jSchester  County,  New  York 

Z>7ff  nf  application  for  amendment: 
.^pnl  5.  1993 

Brief  description  of  amendment:  The 
Technical  Specifications  (TS) 
amendment  revised  the  plant  staff 
requiren>€nt  (specified  in  TS  Section 
6.2.2.i)  to  remove  the  condition  that  the 
Operations  Manager  must  hold  a  senior 
reactor  operator  (SRO)  license  and 
replace  it  wiih  the  requirements  that  the 
A.ssistant  Operations  Manager  must 
hold  an  SRO  license  and  that  the 
Operations  Manager  must  hold  or  have 
held  an  SRO  license  at  the  facility.  The 
;.l^n!  -:a;"'  qualifications  requirement 
sf.^H    ;t- :  m  TS  Section  6.3.1)  was  also 
ft  •.  isrid  t3  reflect  that  the  Operations 
Mi',  u  T  ^ha'l  meet  or  exceed  the 
q  .   '.  .[..r  jn  requirements  of  ANSI 
N18. 1-1971  (Selection  and  Training  of 
Nuclear  Plant  Personnel)  except  for  the 
SRO  license  requirement. 

Date  of  issuance:  June  15.  1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Arvendineut  No  :  134 

Fa:  ilitv  Op-.-^f.-^B  license  No.  DPR- 
h4  AmenJmer.t  rv.  >(d  the  Technical 
S'^et.ifica{".ons 

Date  nf  intiai  rotiCf:  ;;j  Fcdtrjl 
Register  Aprn  ZS.  1993  (58  FR  25863) 

Tht>  OTn.rT  issiun's  related  evaluation 
of  the  amendme.nt  is  contained  in  a 
Safety  Evaluation  dated  June  15,  1993. 
No  significant  hazards  considera'ion 
comments  received.  Su 


Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 

South  Carolina  Elcctri.-  &  (,as 
Coi!;;inn%'  South  Carolina  PuhLa 
Set  ■>  I  p  \u(ht)rity,  Docket  No.  50  .iJ5, 
Vir^;i  t.  Sur.aner  Nuclear  Station,  I'nit 
No.  1,  Fairfield  County,  South  f  droiina 

Date  of  application  for  amendment: 
September  8,  1992 

Brief  description  of  amendment:  The 
proposed  change  increases  the 
minimum  discharge  pressure 
acceptance  limit  for  the  motor  driven 
emergency  feedwater  (EFW)  pumps 
from  1350  psig  to  1600  psig  at  a 
minimum  How  of  90  gpm. 

Date  of  issuance:  June  22,  1993 

Effective  date:  June  22,  1993 

Amendment  No.:  112 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  November  25, 1992  (57  FR 
55590). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  22.  1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Southern  California  Edison  Company, 
et  aL.  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
April  13. 1993 

Brief  description  of  amendments:  The 
licensee  proposes  to  revise  Technical 
Specification  (TS)  3/4.8.1,  "A.  C. 
Sources."  This  proposed  change  will 
provide  a  one-time  exception  to  TS 
4. 8. 1.1. la  to  allow  replacement  of  the 
480V  transformers  B04X  and  B06X 
during  the  Units  2  and  3  Cycle  7 
refueling  outages. 
Date  of  issuance:  June  15,  1993 
Effective  date:  June  15,  1993 
Amendment  Nos.:  107  and  96 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1993  (58  FR  258C5) 
The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  15, 1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 


California.  P  O  Box  Uf').'!7,  Irvine, 
Callfon-.ia  92713 

The  Clpveland  Electric  Hliininatins 
Company,  f^nlerior  S<;rvit:c  tomp-inv, 
Duquesne  light  Coi.Tpaiv.',  Ohio  hdis.m 
Company,  P^nnsvlvania  Power 

Cxjmp.3nv.  loUiJu  i'dison  (jimpany, 
Doc  I.  el  No.  Tii'j  140,  Perr>  \u(if'ar 
Power  tManI,  I  Hit  No    1.  I  ,ik<»  (.^ount^ 
Ohio 

Date  of  application  for  amendment: 
January  19.  1993 

Brief  description  of  amendment:  The 
amendment  changes  the  submittal 
frequency  (from  semiannual  to  annual) 
for  the  formerly  titled  "Semiannual 
Radioactive  Effluent  Release  Report." 
The  proposed  change  eliminates 
inconsistencies  between  the  present 
Perry  Nuclear  Power  Plant  Technical 
Specifications  and  the  recently  revised 
10  CFR  50.36a. 

Dofe  of  issuance:  June  23,  1993 

Effective  date:  June  23,  1993 

Amendment  No.  49 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25,  1993  (58  FR  16218) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  23, 1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry,  Ohio  44081. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
March  9,  1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  deleting  surveillance 
requirement  4.8.1.1.2.h(2).  which 
involves  performing  a  pre.ssure  test  of 
portions  of  the  diesel  fuel  oil  system. 

Date  of  issuance:  June  21.  1993 

Effective  date:  June  21,  1993 

Amendment  No.:  80 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Marrh  25,  1993  (58  FR  19490) 
The  Commi<«ion's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  21,  1993.  .No 
significant  hazards  consideration 
comments  rH<;eived:  No. 

Lncnl  Fublir  Document  Room 
locntinn:  Callaway  County  Public 
Library.  710  Court  Slreet.'pulton, 
Missouri  65251. 
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Westinghouse  Electric  Corporation. 
Docket  No.  50-22,  Westinghause  Test 
Reactor,  Waltz  Mill,  Pennsylvania 

Date  of  application  for  amendment: 
Decembers,  1992 

Brief  description  of  amendment:  This 
amendment  deletes  three  soil  basins 
from  License  No.  TR-2.  The  soil  basins 
are  now  under  License  No.  SNM-770, 
Docket  No.  70-698. 

Dofe  of  issuance:  June  14, 1993 

Effective  date:  June  14, 1993 

Amendment  No.:  6 

Facility  Operating  License  No.  TR-2: 
This  amendment  revises  the  scope  of 
License  No.  TR-2. 

Date  of  initial  notice  in  Federal 
Register:  March  25,  1993  (58  FR  16232). 
The  Commission  has  issued  a  Safety 
Evaluation  for  this  amendment  dated 
June  14,  1993.  No  significant  hazards 
consideration  comments  received:  No 

Lnroi  Public  Document  Pnom  N/A 

Wiscon.sin  Public  Service  (Corporation. 
Docket  No.  50-305,  Kewaunee  Nuclear 

Pcvvcr  Plarst.  Kewaur.ep  County, 
VVisccnsin 

Date  of  application  for  amendment: 
June  28,  1991.  as  supplemented 
November  20,  1991,  August  31,  1992 
and  May  24,  1993. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Section  1.0  to  add  a 
definition  for  the  term.  DOSE 
EQUIVALENT  1-131.  In  addition,  TS 
3.1.C  is  being  expanded  to  incorporate 
limits  for  the  radioactivity  concentration 
of  DOSE  EQUIVALENT  1-131  in  reactor 
coolant.  Associated  with  the  revisions  to 
TS  3.1.C,  TS  Table  4.1-2.  Item  1  is  being 
expanded  to  incorporate  the  increased 
surveillance  requirements.  Also,  a 
change  is  being  made  to  TS  3.1.a.2.B  to 
clarify  the  minimum  water  level 
required  for  proper  decay  heat  removal. 
A  new  TS.  6.9.a.2,D,  is  being  added 
which  would  specify  the  annual 
reporting  requirements  for  reactor 
coolant  iodine  spiking.  Finally, 
administrative  changes  are  made  to 
correct  typographical  errors  and  format 
inconsistencies. 

Date  of  issuance:  June  22. 1993 

Effective  date:  June  22.  1993 

Amendment  No.:  100 

Facility  Operating  License  No.  DFR-43 
Amendment  revispd  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  4,  1991  (56  FR 
43818) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Snfety  Evaluation  dated  June  22,  1993. 
No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  University  of  Wisconsin 

Library  :,.<ar   ,pg  Center,  2420  Nicolet 

I>v,"     ,^^.-'r.  rev  Wivonsin  54301. 

Wolf  t.r»>«-k  Niu.iear  Ofvpratine 
(.kirporaUon,  DcM.ket  \u   =>0-4'  2.  Wolf 
(l[<>ek  f rt^nf-rat^r.g  Strftnin    •','... t'^  v 
t.i^unly,  Kansas 

Date  of  amendment  request:  May  14, 
1991,  as  supplemented  by  letters  dated 
October  21, 1992  and  April  28,  1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  3/4.4.4  related  to  power- 
operated  relief  valves  and  3/4.9.3 
related  to  low  temperature  overpressure 
protection.  These  changes  were 
requested  as  part  of  the  response  to 
Generic  Letter  90-06,  "Resolution  of 
Generic  Issue  70,  "Power-Operated 
Relief  Valve  and  Block  Valve 
ReUability."  and  Generic  Issue  94, 
'Additional  Low-Temperature 
Overpressure  Protection  for  Light-Water 
Reactors,'  Pursuant  to  10  CFR  50.54(0" 

Date  of  issuance:  June  23, 1993 

Effective  date:  ]une  23, 1993 

Amendment  No.:  63 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Sf>ecifications. 

Date  of  initial  notice  in  Federal 
Register  August  7,  1991  (56  FR  37595) 
The  October  21 ,  1992,  and  April  28, 
1993,  supplemental  submittals  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  23,  1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
PowerSl.t     i;   Franklin  County, 

Massachusetts 

Date  of  application  for  amendment: 
December  21, 1992 

Brief  description  of  amendment:  This 
amendment  revises  the  Possession  Only 
License  and  the  Technical 
Specifications  to  reflect  the  permanently 
shut  down  and  defueled  status  of  the 
plant. 

Date  of  issuance:  ]une  11, 1993 

Effective  date:  June  11.  1993 

Amendment  No.:  148 

Possession  Only  License  No.  DPR- 3: 
Amendment  revised  the  License  and  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Raster  January  21.  1993,  (58  FR  5436). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  11,  1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Community 
College,  1  College  Drive,  Greenfield. 
Massachusetts  01301. 

Nol''  f  I  if  I'-'-',,!  .,'■.(  (>  nf  ArTicn.I-rifnts  to 

Faci'iiv  i.'jittrti.ng  1  i!. riiseb  inJ  Final 
Determinalion  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent, 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  hcense 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
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i.icrease  \n  power  output  xit^  tn  *.;:■;• 
plant's  licensed  power  iev«i,  ifip 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
co.Timen'  on  its  no  significant  hazards 
co.n5.i:l -ration  determination.  In  such 
case,  the  license  amiendment  has  been 
issued  without  opportunity  for 
commenv  I:  there  nas  been  some  time 
for  public  continent  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stat**d  Ir.  either  event,  the  State  has 
been  ■  oniulted  by  telephone  whenever 
possible 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  appUed  the 
standards  of  10  CFR  50,92  and  has  made 
a  tlna!  detdrmination  that  the 
amendment  involves  no  significant 
hazardsconsideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherw  ise  indicated,  the 
Commission  has  determined  that  these 
amendm.ents  satisfy  the  criteria  for 
categoidcal  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22[b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  th.e  special  circumstances 
provsion  m  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessm.ent,  it  is  so  indicated. 

For  furtlier  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2i  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission  s  related  letter.  Safety 
Evaluation  and' or  Environmental 
Assessment,  as  indicated  All  of  these 
Items  are  availal>le  for  public  inspection 
at  the  Commission's  Pu'ciic  Document 
Room,  the  Gelmon  Building,  2120  L 
Street,  NW  ,  Washington.  DC  20555,  and 
at  the  local  public  do<Tument  room  for 
the  particular  facility  involved 

The  Commission  is  also  offering  an 
opportunity  for  a  heanng  with  respect  to 
the  issuance  of  the  amendment  By 
August  6,  1993,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  fadhty  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW,, 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  \he  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  First 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  Ust  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted  In 


addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  ex-pert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
docum.ents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  partiy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  aliearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW  ,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
Uiat  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(80n)  342-67001 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1C23  and  the  followinvj  message 
addressed  to  (Project  Director) 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  US  Nuclear  Regulatory 
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Commission,  Washington,  DC  205.55. 
and  to  the  attorney  for  the  licen.see. 
Nontimely  CUngs  of  petitions  for 
leave  to  intervene  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

,\ri7ona  Public  Service  (ximpanv  et  al 
Dmkpf  Nos.  ST\  50-528,  STN'  5C-.'>29 
and  STN  50-530,  Palu  \  erde  Ni:*  iear 
Generating  Station,  Units  12   and  3, 
Maricopa  County.  Aruona 

Dare  of  apphcaiion  for  amendment: 
May  20.  1993 

Brief  description  of  amendment:  The 
amendment  adds  a  footnote  to 
Technical  Specification  Surveillance 

Requirement  4.7  9  for  each  of  the  3 
units.  The  footnote  explains  the 
methodoiogy  vised  for  selecting  the  test 
sample  for  sr.uober  functional  testing 
during  the  current  outage  for  Unit  2  and 
the  third  outage  for  both  Units  1  and  3 
which  was  not  in  accordance  with  •h*' 
requirements  of  Surveillance 
Requirement  4,7.9  but  adequately 
demonstrated  the  operability  of  the 
snubber  population.  The  change  was 
requested  en  an  emergency  basis  when 
you  determined  the  APS  interpretation 


9  did  not 


and  implementation  of  TS  4 
meet  the  surveillance  requ;:erner.t 

Date  of  issuance:  ]\xne  U,  1SS3 

Effective  date  June  21.  1993 

Amendment  So    7]   57  arid  44 

Facility  Operating  Lcense  Sos  NPF- 
41,  NPF-51,  and  NPF-74  Amendment 
revised  the  Technical  Spetnfications. 
Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
cf  the  amendment,  finding  of  emergency 
circumstanres,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  June  21,  1993 

Local  Public  Lwcument  Room 
location  Phoenix  Public  Library.  12 
East  McBowell  Road,  Phoenix,  .\nzoria 
85004 

Attorney  for  licensee:  Arthur  C  Gehr, 
Esq.  Snell  and  Wilmer.  3100  Valley 
Center,  Phoenix  Arizona  85023 

N7?C  Project  Director:  Theodore  R 
Quay 

Dated  at  Rockvule,  Man'iarul,  this  29tb.  day 
of  June  1993 


F',:r  the  .S';j(  >ar  R^ulatory  Commission. 
JackW  Ro€, 

Director.  Division  of  Reactor  Projects  -  IE/ 
IV/V.  Office  of  Nuclear  Reactor  Regulation. 
[Doc.  93-15879  Filed  7-6-93;  8:45  ami 
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Privacy  Act  of  1974,  .R'^pi.bl.c'stion  of 
Systems  of  Rec&fdt  No;'(.e8 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Repubhcation  of  systems  of 

records  notices. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
Systems  of  Records.  The  NRC  is  revising 
and  repubhshinp  all  its  Systems  of 
Records  notices  «=  s   isult  of  this 
review.  Nor*'    :  tr  is.  rt'visions  requires 
an  advance  p»>'     1  •  ;  ,ublic  comment. 
These  revisi    .«  irs  minor  corrective 
and  adminisLTotive  changes  that  do  not 
meet  the  threshold  criteria  established 
by  the  Office  of  Management  and 
Budget  (0MB)  for  either  a  new  or 
altered  system  of  records.  These  changes 
are  in  compliance  with  0MB  Circular 
No.  A-130,  apfwndix  I.  The  notices 
r^i published  below  are  complete  and 
accurate  as  of  December  31   19Q2 

FOR  FURTHER  INFORIyUT»fX  CONIACI     lona 

L.Souder  Frwsoorn  nf  L-  f.ifmation/ 
Local Piiblu:  rtocumei.t  R^om  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  te!pphnre  301 --< 92 -4 344. 
suPPiEMENfTAPv  inforuation:  The 
following  i>  •  r  p  .bhcation  of  the  NRC's 
revised  Systems  ol  Records  notices. 
With  four  exceptions,  these  notices  were 
last  published  in  the  Fedfral  Rci-^'pr 
on  August  20, 1990  a:  55  FK  j:  j,  0- 
37992.  The  new  systems  of  records  are 
as  follows:  NRG-3,  Enforcement  Actions 
Against  Individuals,  was  pubUshed  in 
the  Federal  Register  on  August  15, 1991 
(56  FR  40694),  and  became  effective  on 
October  15,  1991;  NRC-6. 
DiscriiT.mation  Cases,  was  published  in 
the  Federal  Register  on  October  30, 
1990  [55  FR  4,5o98),  and  became 
eff^rtlv?  0:;  D^r:p:-;J.^r  11,  1990;  NRC- 
i'=   .'\di;;.[;.s;rB';vH  .Services  Files,  was 
pi.i..ished  ill  '.hk  J-ed;,iraJ  Register  on 
CA;tu;jtir  8,  1961  :5ti  FK  '  ."  )5;,  and 
r.-iKame  effective  on  N j\fin.;>er  7,  1991; 
a:!d,  \RC-32.  Licenstje  a,r,d  Applicant 
Taxpayer  Identifir^tion  Number 
Records,  was  published  in  tiie  Federal 
Register  on  September  3,  1  •■»y;    "*:  PR 
43624),  and  berime  effe<.:tivt-  or)  i."».:u,t>-; 
3,  1991.  In  addition.  System  of  Re<,:orGs 
NRC~18,  Investigative  Offices  Ir.rl^x 


Files,  and  Associated  Records,  was 
divided  into  two  separate  systems  of 
records  (NRC-18,  Office  of  the  Inspector 
General  Index  File  and  Associated 
Records— NRC,  and  NRC-23.  Office  of 
Investigations  Indices,  Files  and 
Associated  Records — NRC).  The  action 
was  taken  to  distinguish  the  functions  of 
each  office  and  the  types  of  records 
found  in  each  system  of  records,  and  to 
adopt  the  National  Archives  and 
Records  Administration  (NARA) 
requirements  for  the  retention  and 
disposal  of  each  office's  records.  The 
revised  systems  of  records  notices  were 
published  in  the  feueml  Rf«  ,»«•  on 
August  6, 1992  (57  rn  o««;;fuj,  and 
became  effective  on  September  8, 1992. 

Privacy  Act  Systems  Nuclear 
Regulatory  Commission 

NRC  Systems  of  Records 

1.  Shared  Information  Network 
(SINET)— NRC. 

2.  Biographical  Information  Records — 
NRC. 

3.  Enforcement  Actions  Against 
Individuals — NRC. 

4.  Conflict  of  Interest  Filea— NRC. 

5.  Contracts  Records  Files — NRC. 

6.  Discrimination  Cases — NRC 

7.  Telephone  Call  Detail  Records— 
NRC. 

8.  Employee  Appeals,  Grievances,  and 
Complaints  Record*— NRC. 

9.  Equal  Employment  Opportunity 
Discrimination  Complaint  Files — NRC. 

10.  Freedom  of  Information  Act 
(FOL\)  and  Privacy  Act  (PA)  Requests 
Records— NRC. 

11.  General  Personnel  Records 
(Official  Personnel  Folder  and  Related 
Record8)-^4RC 

12.  Government  Motor  Vehicle 
Operators  License  Files — NRC 

13.  Incentive  Awards  Fiiea— NRC 

14.  Employee  Assistance  Program 
Files— NRC. 

15.  National  Standards  Committee 
Membership  Files — NRC 

16.  Facility  Operator  Licensees 
Record  Files  (10  CFR  Part  55>— NRC 

17.  Occupational  Injuries  and  Illness 
Records— NRC. 

18.  Office  of  the  Inspector  General 
Index  File  and  Associated  Records — 
NRC. 

19.  Official  Personnel  Training 
Records  Files— NRC 

20.  Official  Travel  Records— NRC 

21.  Payroll  Accounting  Records — 
NRC. 

22.  Personnel  Perfarmance 
Appraisals — NRC 

23.  Office  of  InvectigatioDS  Indices. 
Files,  and  Associated  Racorda— NRC 

24.  Government  Property 
Accountability  System— NRC 
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25  Oral  Histor>-  Program— NRC 

26.  Administrative  Services  Files— 

N'RC 

27  Radiation  Exposur«  Information 

and  Reports  Svstem  (REIRS)  Files— 
N'RC 

28  Racraitmg,  Examining,  and 
Placement  Records — N'RC. 

29  Nuclear  Documents  Svstem 
(VJDOCS}— N'RC 

30  Manpower  Resourre  Tracking 
System  Records— NRC 

31  Correspondence  and  Records, 
Office  of  the  Secretary — NRC 

32,  Licensee  and  Applicant  Ta.xpayer 
Identification  Number  Records— NRC. 

33  Sp)e<::ial  L'lquiry  File — NRC. 

34  Advison'  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Com.mittee  on  Nuclear  Waste  (ACNW) 
Correspondence  Index  and  Associated 
Records— NRC 

35  Drug  Testing  Program  Records — 
NRC 

36  Employee  Locator  Records  Files — 
NRC, 

3'  Li  formation  Security  Files  and 
Associated  Records — NRC. 

38  Mailing  Lists — NRC. 

39  Personnel  Security  Files  and 
AsS'Dciated  Records — NRC. 

40  Facility  Security  .Access  Control 
Records — NRC 

These  system. s  of  records  are  those 
systems  maintained  by  the  Nuclear 
Regulatory  Commission  (NRC)  that 
contain  personal  information  about 
individuals,  and  from  which  personal 
inform^ation  can  be  retrieved  by 
reference  to  an  individual  identifier. 

The  notice  for  each  system  of  records 
states  the  name  and  location  of  the 
record  system,  the  authority  for  and 
manner  of  its  operation,  the  categories 
of  individuals  that  it  covers,  the  types 
of  records  that  it  contains,  the  sources 
of  information  in  those  records,  and  the 
proposed  "routine  uses"  of  each  system 
of  records  Each  notice  also  includes  the 
busmess  address  of  the  NRC  official 
who  will  inform,  interested  persons  of 
the  procedures  whereby  they  may  gain 
access  to  and  correct  records  pertaining 
to  themselves 

One  of  the  purposes  of  the  Privacy 
Act,  as  stated  in  section  2fb)(4),  is  to 
provide  certain  safeguards  for  an 
individual  against  an  invasion  of 
personal  privacy  by  re<iuinng  Federal 
agencies  to  "'  *  *  disseminate  any 
record  of  identifiable  personal 
information  in  a  manner  that  assures 
that  such  action  is  for  a  necessa.'-y  and 
lawful  purpose,  that  uiform.ation  is 
current  and  accurate  for  its  lntendt»d 
use,  and  that  adequate  safeguards  are 
provided  to  prevent  misuse  of  such 
information,"  The  NRC  intends  to 
follow  these  pnnciples  m  transferring 


information  to  another  agency  or 
individual  as  a  "routine  use,"  including 
assurance  that  the  information  is 
relevant  for  the  purposes  for  which  it  is 
transferred. 

Prefatory  Slatsmpnt  of  General  Routine 
Lsea 

The  following  routine  uses  apply  to 
each  system  of  records  notice  set  forth 
below  which  specifically  references  this 
Prefatory  Statement. 

1.  In  tne  event  that  a  system  of  records 
maintained  by  the  NRC  to  carry  out  its 
functions  indicates  a  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rules,  or  order  issued 
pursuant  thereto,  the  relevant  records  m 
the  system  of  records  may  be  referred, 
as  a  routine  use.  to  the  appropriate 
agency,  whether  Federal,  State,  local,  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto. 

2.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  to  a  Federal,  State,  local,  or  foreign 
agency,  if  necessary,  to  obtain 
information  relevant  to  an  NRC  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  Hcense,  grant,  or  other 
benefit. 

3.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  to  a  Federal.  State,  local,  or  foreign 
agency  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agencv,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  in  the  course  of  discovery  and  in 
presenting  evidence  to  a  court. 
magistrate,  administrative  tribunal,  or 
grand  jury,  Including  disclosures  to 
opposing  counsel  in  the  course  of 
settlement  negotiations. 

5.  Disclosure  mav  be  m.gde,  as  a 
routine  use.  to  a  Congressional  office 
from  the  record  of  an  individual  in 
response  to  an  inquiry  from  the 
Congressional  office  made  at  the  request 
of  that  individual. 

6.  A  record  from  this  system  of 
records  may  be  di*<^osed,  as  a  routine 


use,  to  NRC-paid  experts,  consultants, 
and  others  under  contract  with  the  NRC, 
on  a  "need-to-ltnow"  basis  for  a  purpose 
within  the  scope  of  the  pertinent  NRC 
contract.  Such  access  will  be  Rranted  to 
an  NRC  contractor  by  a  system  manager 
only  after  satisfactory  justification  has 
been  provided  to  the  system  manager. 

NRC-1 

SYSTEM  NAME: 

Shared  Lnformation  Network 
(SINET}— NRC. 

SYSTEM  L0CATK)N: 

Office  of  Information  Resources 
Managem.ent.  NRC.  7920  Norfolk 

.Avenue.  Bethesda,  Maryland. 

CATEGOniES  Of  INDtVIDUALS  COVERED  8V  TViE 
SYSTEM: 

Current  and  former  NRC  employees; 
NRC  contractors,  vendors;  Federal,  State 
and  local  Government  emergency  points 
of  contact;  and  NRC  licensees. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

For  NRC  personnel,  records  will 
contain  name,  grade,  title,  office,  and 
room.  For  NRC  contractors,  records  will 

contain  name,  company  address,  and 
identification  number  For  others, 
records  contain  inform.ation  such  as 
name,  phone  number,  address,  and 
responsibilities, 

AUTMORtTY  Of  MAINTENANCE  Of  TME  SYSTEM: 

42  US.C.  2201  (1988). 

ROUTINE  USES  Of  RECORDS  IN  THE  SYSTEM, 
INCLUDINQ  CATEGORIES  Of  USERS  AND  TWE 
PURPOSES  Of  SUCH  USES: 

Information  m  these  records  maybe 
used; 

a  To  identify  personnel  cognizant  of 
or  responsible  for  activities  at  nuclear 
pov»-er  plants, 

b  To  identify  personnel  associated 
with  specific  NRC  functions. 

c.  For  the  routine  uses  specified  in 
paragraphs  1.  5,  and  6  of  the  Prefatory 
Statement- 

POLICIES  ANO  PRACTICES  fOR  STORING, 
RETWEVINQ,  ACCESSING,  RETAlWNG,  ANO 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  files  and 
computer  media 

RETRIEVABIUTY: 

Accessed  by  individual,  licensee, 
facility,  or  plant  name;  SINET  security 
capability;  or  system  or  project, 

SAFEGUARDS: 

Computer  files  are  password 
protected  Computer  data  is  protected 
dowm  to  the  field  value  level.  Access  to 
and  use  of  these  records  are  limited  to 
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those  persons  whose  official  duties 
require  such  access 

RriEWDON  AND  DtSKJSAL: 

SINET  re<':ords  are  airrently 
uns<::hodLiled  and  must  be  retained  until 
a  rsrords  disposition  schedule  fortius 
material  is  approved  by  the  National 
A.rchives  and  Records  Administration 
(NARA). 

SYSTTM  MAfi*OER(S)  iMD  AiX>RE3S: 

Chief.  .Systems  Development  Branch, 
0/fice  of  Information  Resourtes 
-Management,  U  S  Nuclear  ReKuJator\' 

ComiTiission.  Washinjdtnn.  IX^  2;j,',S5- 
onoi 

NOTifTCAnoN  procedure: 

Director,  Division  of  Freedom  of 
Lnformation  and  Publications  Services, 
Office  of  Administration,  V.S  Nut  Jear 
Regulatorv  Ccmmission,  Washington, 
DC  20555-0001 

RECORD  ACCESS  PROCEDURES: 

Samie  as  "Notificat.nn  procedure." 

CONTESTIMG  RECORD  PROCEDURES: 

.Same  as  "Notification  pr(;K;edi;re." 

RECORDS  SOURCE  CATEGORIES; 

Information  is  ob'amed  finm 
individuals,  supervisors,  hcenset-s, 
contractors,  vendors  and  Fedt-rai,  State, 
cr  local  Govemnients. 

NflC-2 

SrSTEM  NAME: 

Biographical  Information  Records — 
N-RC. 

SYSTEM  LOCATION: 

Office  of  Public  Afidirs,  NRC.  11553 
Rockville  Pike,  Rockville,  Maryland. 

CATEGORIES  Of  (NO(ViDUALS  COVERED  BY  THE 
SYSTEM: 

Commi.s,sioners,  members  of  the 
.-\'omic  Safety  and  Licensing  Belaid 
Panel,  Office  of  Commission  Appellate 
Adjudication  panel  members,  and 

senior  NRC  staff  .i;t":i;hers. 

CATEGORIES  Of  RECORDS  (H  THE  SYSTEM: 

These  records  contain  infornation 
relating  to  education  and  tram.ng. 
employment  histon-,  and  other  general 
biographical  data  relating  to  the 
Commissioners,  members  of  the  Atomic 
Safety  and  Licensing  Board  Panel 
Office  of  Commission  Appellate 
Adjudication  panel  members,  and 
senior  NRC  staff  members.  Photographs 
of  Commissioners  are  also  contained  in 
this  system. 

AUTHORfTY  FOfl  MAiNTEMANCE  Of  THE  SYSTEM: 

42  U.S.C.  2241,  5841,  5843(a), 
5844(a),  5845(a).  and  5849  (1988). 


ROUTINE  USES  Of  RECORDS  MAtWTAJNED  IN  THE 
SYSTEM,  INCi-UOIMe  CATEGORIES  Of  USERS  AMC 
THE  PURPOSES  Of  SUCH  USES: 

ir,tom".'':'iriri  .n  t.'iese  rtKiords  may  be 
used 

a.  To  provide  information  to  the  press; 

b.  To  provide  information  to  other 
persons  and  agencies  requesting  this 
information:  and 

c  For  the  routine  uses  specified  in 
paragraph  numbers  5  and  6  of  the 
Prefatory  Statement. 

POUCieS  AND  PRACnCES  K)«9  STC»l**-i, 
Rrn^lEVlMG,  ACCESStNG,  RE^AINif^i,  knO 
DiSP0S4>«;  Of  RECORDS  m  THt  SYSTEM; 

STORAGE: 

Paper  records  are  maintained  in  file 
folders 

RETRtEVABiarY: 

Records  are  accessed  by  name. 

SAFEGUARDS: 

Maintained  in  unlocked  file  cabinets. 
Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RPTEWT>0N  AND  disposal: 

Retained  until  updated  or  association 
with  NRC  is  discontinued,  then 
destroyed  through  regular  trash  disposal 
system. 

SYSTiM  liAMAGEtilS)  AND  ADDRESS: 

Direcicr.  Ofr..  e  ,:,''  t-,ir:.ic  Affairs.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

record  ACCE«i^S  P<*OC£DURES; 

Siime  as    ,'^^,  '  :; ration  prnredure." 

COffTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

fi f  Ca«3  SOvRC I  CATGO«lf..S; 

Information  in  this  system  of  records 
is  provided  by  each  individual  and 
approved  for  use  by  the  individual 
involved. 

NRC-3 

SYSTEM  NAME: 

EnforceiTHiri!  '\ctions  Against 

Ind.viduais— NRC. 

SYSTEM  LOCATJON: 

Primarv'  system — Office  nf 
Enforcement,  NRC,  11555  R^xikville 
Pike,  Rockville,  Marv'land 

Duplicate  systems— Duplicate  svsfems 
may  exist,  m  whole  or  m  part,  at  the 


NRC  Regional  Offices  at  the  locations 
listed  in  Addendum  I,  Part  2,  and  in  the 
Office  of  the  General  Coimsel,  NRC, 
11555  Rockville  Pike.  Rockville, 
Maryland. 

CA7loo«t:s  •;»■  i.N.:)(V!c-\„iA,.  s  ccviRt:.,  e--  -nc 
SYSTEM: 

Individuals  involved  in  NRC-Hcensed 
activities  who  have  been  subject  to  NRC 

Ejlfor^fTP"*  .\r''nrs 

CATEGORIES  Of  RECORDS  l*«  THE  SVSTEM. 

The  system  consists  of  individual 
enforcement  actions,  including  Orders, 
Notices  of  Violations  with  and  without 
Civil  Penalties,  Orders  Imposing  Civil 
Penalties,  Letters  of  Reprimand,  and 
Demands  for  Information,  Also  included 
are  responses  to  these  actions.  In 
addition,  the  files  may  contain  other 
relevant  doctmients  directly  related  to 
those  actions  that  have  been  issued. 
Files  will  be,arranged  numerically  by 
Individual  Action  (lA)  number,  assigned 
as  individual  enforcement  actions  are 
issued.  The  system  will  include  a 
computerized  database  with 
alphabetical  and  numerical  indices,  by 
names  of  the  individuals  subject  to  the 
action  and  lA  numbers,  respectively. 

Al-fT-HORtTV  fc*  MAit'TtNANCf  Of  •''Hf  SYSTEM: 

4^  L.i.L.  ...114.  iltr, ._ i^v,,,  and 

2282  (1988). 


ROUTINE  UStS  C**  «E::c# 

S^rTM,  tNi::l  JWNG  C*  "\ 


iiO 


Information  in  these  records  may  be 
used: 

a.  To  respond  to  general  information 
requests  &x>m  the  Congress; 

b.  To  deter  future  violations, 
information  in  this  system  of  records 
may  be  routinely  disseminated  to  the 
public  by  (1)  publication  in  the  Federal 
Register  of  each  enforcement  action 
issued  to  an  individual;  and  (2)  a  listing 
of  all  individuals  currently  subject  to  an 
order  that  affects  their  participation  in 
licensed  activities  and  a  copy  of  that 
order  will  be  sent  to  all  power  reactor 
licensees  twice  a  year  and  will  be  made 
available  to  other  licensees  and  the 
general  public  on  request; 

c.  When  considered  appropriate  for 
disciplinary  purposes,  to  disclose 
information,  such  as  a  copy  of  an 
enforcement  action  and  any  hearing 
proceedings,  to  a  bar  association,  or 
other  professional  organization 
performing  similar  functions,  including 
certification  of  individuals  licensed  by 
NRC  or  Agreement  States  to  perform 
specified  licensing  activity; 

d.  To  disclose  information,  such  as  a 
copy  of  an  enforcement  action  and  any 
hearing  proceedings,  concerning  an 
individual  to  a  Federal  or  State 


Jfi450 
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Government  agency  with  licensing 
jurisdiction  whore  appropriate,  to 
ens'j'-?  the  public  health  and  safety;  and 

e  Foi  tiie  routine  uses  specified  in 
pf=.r;<:ph  numbers  1.  2,  3,  and  4  of  the 
}■-  ;jt:  -\-  Statement. 

pcjcx;ies  k'-ic  -•■« '.r^^xi  ^..-^  s'■r^.^c, 

BfTTKtVIKO,  •ret  ^x*-^:    Of' '■'■Viri,  »sO 
CXSP03)W3  C*'  f€''  :'>-"'  '»■  ""-'£  e»'i'SM 

STORAGE : 

Records  are  maintained  on  paper  in 
file  folders,  on  computer  printouts,  and 

0?.  corrputer  disks. 

BfTWEV*eMUTv. 

Rdcoris  ar«  accessed  by  individual 

action  fi:t)  r-r 
individ.ial. 


SYSTHM  L0CA7WN: 


Primary  system — Office  of  the  General 
Counsel.  NRG.  11555  Rockville  Pike. 
Rockville.  Marjland. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

SYSTiU; 

Persons  who  are  employees,  special 
Government  employees,  former 
employees,  advisory  committee 
members,  and  consultants  of  NRG. 


-iOer  or 


by  the  name  of  the     categories  of  REConcs  in  the  system: 


SJlfEGLARDS: 

Recor±s  are  majr.tained  in  file 
cahi?.9ts  or  a  computer  database.  Access 
tvT  ar.d  use  of  these  rw:ords  is  limited  to 
those  NRC  employees  whuse  official 
duties  require  that  access.  These  files 
are  under  visual  corilrcl  during  duty 
hours. 

RETtMnCM  A*C  CXSPOSAi.: 

Enforcement  Action  Case  Files  and 
related  indexes  are  currently 
unscheduled  and  must  be  retained  until 
a  records  disposition  schedule  for  rnis 
material  is  approved  by  the  National 
Archives  and  Records  Administration. 

SYSTEM  UANAO£R(S)  AND  AOORESS: 

Director,  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001. 

MCrnncATX)H  procedure: 

Director,  Division  of  Freedom  of 
Information  and  Publications  S*<rv!(  ps 
Office  of  Administration,  U.S.  Nuclear 
Regulator^'  Commission.  Wishington. 
DC2055S-0001 

RECOAO  ACCESS  PROCEDURES: 
Same  as  "Notificatiun  F'r'^cedure." 

COIfrESTIMQ  RECORD  PROCEDURES: 

Same  as  "Notifica'.on  P.'rjc>jdu-e  " 

RECORD  SOURCE  CATEGORIES: 

Information  m  the  records  is 
primarily  obumed  froin  NRC  inspectors 
and  investigators  and  other  N"RC 
employees,  including  mdividuels  to 
whom  a  record  pertains,  authc  rlred 
representatives  for  these  indi%'iduals, 
and  NRC  licensees,  vendors,  other 
individuals  r&gulated  by  the  NRC.  ai:d 
persons  making  allegations  to  the 
agency. 

NRC-4  j 

SYSTEM  MAME: 

Conflict  of  Interest  Files— NRC. 


These  records  contain  information 
relating  to: 

a.  General  biographical  data  (i.e.. 
name,  birth  date,  home  address, 
position  title,  home  and  business 
telephone  numbers,  citizenship, 
educational  history,  employment 
history,  professional  society 
memberships,  honors,  fellowships 
received,  publications,  licenses,  and 
special  qualitications]; 

b.  Financial  status  (i.e.,  nature  of 
financial  interests  and  in  whose  name 
held,  creditors,  character  of 
indebtedness,  interest  in  real  property, 
monthly  U.S.  Civil  Service  Annuity,  and 
status  as  Uniformed  Services  Retired 
Officer); 

c.  Certifications  by  empiovees  that 
they  and  members  of  their  families  are 
in  compliance  with  the  Commission's 
stock  ownership  regulations; 

d.  Requests  for  approval  of  outside 
employment  by  NRC  employees  a:id 
NRC  responses  thereto; 

e.  Advice  and  determinations  (i.e.,  no 
conflict  or  apparent  conflict  of  interest. 
questions  requiring  resolution,  steps 
taken  toward  resolution);  and 

f.  Information  pertaining  to 
apfMjintment  (i.e.,  proposed  period  of 
NRC  service,  estimated  number  of  days 
of  NRC  employment  during  period  of 
service,  proposed  pay,  clearance  status, 
description  of  services  to  be  performed 
and  explanation  of  need  for  the  services, 
justification  for  proposed  pay, 
description  of  expenses  to  be 
reimbursed  and  dollar  limitation,  and 
description  of  Govemment-owned 
property  to  be  in  possession  of 
appointee). 

AUTrOi^f-Y  FOR  fcL^NTEKA>4CE  Of  THE  SYSTEM: 

5  CFR  734-735  (1992).  18  U  S.Q  201- 
209  (1988);  Executive  Order  12731, 
October  17. 1990;  Ethics  and 
Government  Act,  as  amended,  10  CFR 
Part  n  (1992). 


°c  ' '  ■;■  I'ses  Of  '"-CO"'  "■  i--*=:;'^Ai,=^EO  >^  the 

S  -i't'-,  •oCIl.Oik*  C*'  :    •'';!,.  .■  '-.'f  U  'jl~:s  AND 
THE  PURPJiES  Of  2i->,h  USES: 

Liformation  in  liiase  records  may  be 
used: 

a.  To  provide  the  Department  of 
Justice.  Office  of  Peisonnel 
Management,  Office  of  Government 
Etiiics,  Office  of  Special  Counsel,  and/ 
or  Merit  Systems  Protection  Board  with 
information  concerning  an  employee  in 
instances  where  tliis  office  has  reason  to 
believe  a  Federal  law  may  have  been 
violated  or  where  this  office  desires  the 
advice  of  the  Department,  Office,  or 
Board  concerning  potential  violations  of 
Federal  law;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

POUC4ES  AND  PRACTICES  FOR  STORING. 
RETRieVlfW,  ACC£S-'■.I^*J,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  Tt^E  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders.  Records  a.f^  also  maintained  on 
computer  media. 

RETRIEVABlLrrY: 

Records  are  a^xessed  by  name. 

SAFEauA;)cs: 

Records  are  maintained  in  locked  file 
cabinets  and  in  computer  files  that  can 
cnly  be  accessed  by  the  appropriate 

persomel. 

RETENTION  AND  DISPOSAL; 

Records  are  destroyed  wh«n  G  years 
old,  excppt  that  documents  needed  in  en 
ongoing  investigation  will  be  rrtainod 
until  no  longer  needed  in  the 
investigation.  Computer  files  are  deleted 
after  tho  expiration  of  the  retention 
period  authorized  for  the  disposable 
hard  copy  file  or  when  no  longer 
needed,  whichever  is  later. 

SYSTEU  UAK.4aER(S)  AND  ADDRESS: 

Deputy  Assistant  General  Counsel  for 
Legal  Counscil,  Legi.^ldtion.  and  Special 
ProJMCts,  Office  of  the  General  Counsel, 
U  S,  Nuclear  Rey^ulatory  Commission, 
Washington,  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freeciom  of 
Inforn^ation  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Feguiatory  Commission,  Washington. 
DC  20555-0 001 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEOORCS: 

hi  formation  in  this  system  of  records 
either  comes  from  the  ind^.idual  to 
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whom  it  applies,  or  is  derived  from 
information  he  or  she  supplied,  or 
comes  from  the  office  to  whicJi  the 
individual  is  to  be  assigned,  other  NRC 
offices,  or  other  persons  such  as 
attorneys. 


NRC-5 

SYSTEM  KAME: 

Co.ntracts  Records  Fues 


-.NRC. 


SYSTtM  LOCATION: 

Pnmarv  f, «tem — Division  of 
Contracts  and  Property  Management, 
NRC.  7920  Norfolk  Avenue,  Bethesda, 
Maryland. 

Duplicaie  systems — Duplicate  ."systems 
exist,  in  vhole  or  in  part,  at  the 
iacations  I.=tcd  in  Addendum  f  P.-irts  1 
and  2 

CATEGOfllCS  C^  INDIVIDUALS  COVERED  av  THE 
SYSTEM: 

NRC  employees  subslantiaily 
involved  with  contracting,  such  as 
Project  Officers  and  PrcK:urement 
Officials,  Porsons  who  are  employed  as 
NRC  contractors 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  contain  personal 
mformation  (sucii  as  technical 
qualifications,  education,  rates  of  pay. 
employment  history)  of  contractcrs  and 
their  employees,  and  otlier  contracting 
records.  They  also  contain  evaluations, 
recommendations,  and  reports  of  NRC 
procurement  offiaals,  assessment  of 
contractor  performance.  Invoice 
Tracking  Systems,  and  related 
information. 

AUTHORmr  FOR  MAJKTENANCE  OF  THE  SYSTHM: 

42U.S,C.  2051,  2201.  and  5845 
(1,^8), 

ROimNE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  provide  information  to  the 
Federal  Procurement  Data  Center, 
Department  of  Health  and  Human 
Services,  Defense  Contract  Audit 
Agency,  Genera!  Accounting  Office,  and 
other  Federal  agencies  for  audits  and 
reviews;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

POUCIES  AND  PfUCnCES  FOR  STORIMQ, 
RETRlEVINa,  ACCESSiNO,  RETAiMNO,  AND 
DISPOSWQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  computer  media. 

RETRtEVABIUTY: 

Paper  records  are  accessed  by  contract 
number,  taxpayer  identification  number 


(TIN)  and  purchase  order  number:  and 
are  cross-referenced  to  the  automa'^d 
system  that  contains  the  name  ^f  ;.Ke 
contractor,  vendor,  project  officer, 
procurement  official,  or  contract 
manager, 

SAFEGUARDS: 

Maintained  m  unlocked  conse!-i.'er 
files.  Access  to  and  use  of  these  recordii 
are  limited  to  those  persons  whose 
offiLiai  duties  require  such  access. 

Cx)rriputer  files  are  password  protected. 

RrrtWTK)N  AND  DiSPOSAi,: 

Records  for  transactions  of  more  than 
,$25,000  are  destroyed  6  years  and  3 
months  after  Pnal  payment. 
T.'-ansactions  of  $25,000  or  less  are 
destroyed  3  years  after  final  payment. 
Records  are  destroyed  through  regular 
trash  disposal  system,  except  for 
confidential  business  (proprietary) 
inform.ation  which  is  destroyed  by 
shredding.  Electronic  records  in  the 
ConLrai  ts  System  are  retained  until  no 
Icnger    -leded 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Di!-ector,  Division  of  Contracts  and 
Property  Management.  Office  of 
Administration,  US,  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 

0001 

NCnfTCATK)N  PROCEDURE: 

Director,  Dinsion  of  Freedom  of 
Information  and  Publications  Sendees, 
Office  of  Administration,  U.S.  Nuclear 
Regulator,'  Commission,  Washington, 

DC  20555-0001, 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Not!fic-at:on  pro<:edure." 
Some  information  was  received  in 
confidence  and  will  not  t>e  disclosed  to 
the  extent  that  disclosure  would  reveal 
confidential  business  fproprietary) 
information 

COKTESTING  RECORD  PROCt DUPES: 

Sam,e  as  "Notific^.tion  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  contractor  or  fMJtential 

;:ontrart,or  or  NRC  emp](;v*?w 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

Pursuant  to  5  U  S  C.  552a(k)(l)  and 

1 5),  the  Coramiission  has  exempted 
portions  of  this  svstem  of  records  from 
5  use,  552a(c)(3),  (d),  (e)(1).  (e)(4)(G), 
(H),  and  (I),  and  (fl.  The  exemption  rule 
IS  contained  m  10  CFR  9,95  of  the  NRC 
regulations. 

NRC-6 

SYSTEM  NAME: 

Discrimination  Cases — NRC. 


SYSTEM  LOCATION: 


Offi;  J'  'if 

NRC  nsvT  RrxJcville 
e,  Ma.n,'iand. 

Duphcate  systems 


Prirnars'  svsiHm 
Er.fiirt-ement 
Pike,  Rociiv; 

Duplifii'P  y\ 

may  h\;s!    :   ^  r^ole  or  in  part,  in  the 
Office  oi  Uie  Uineral  Counsel.  NRC, 
11555  Rockville  Pike,  Rockville, 
Maryland,  and  in  enforcement 
coordinators'  offices  at  NRC  Regional 
Offices  at  the  addresses  Usted  on 
Addendum  I,  Part  2.  The  duplicate 
systems  in  the  Regional  Offices  would 
ordinarily  be  hmited  to  the  cases  filed 
in  each  Region . 

c,«'^!(:;cfl(Es  Of  ino»v»Ouals  sovtRto  6'  'hc 

s*s''tw 

individuals  who  have  filed 
complaints  with  the  Department  of 
Labor  (DOL)  concerning  alleged  acts  of 
discrimination  in  violation  of  section 
210(a)  of  the  Energy  Reorganization  Act. 


CATEGOniES  Of  qECCWDS  !N  '^>*(.   SVS-IM: 

The  system  consists  of  files  arranged 
numerically  in  accordance  with  a 
system  established  by  the  DOL  ("ERA" 
numbers)  to  track  complaints  filed  by 
individuals  purstiant  to  section  210  of 
the  Energy  Reorganization  Act.  These 
files  include  documents  related  to,  and 
provided  by,  the  DOL  including  copies 
of  complaints,  correspondence  tt 'i*tien 
the  parties  and  decisions  by  L'UL  Araa 
Directors  A  ::in:,istrative  Law  Judges, 
and  the  !-,♦*<  rtvnry  of  Labor.  The  system 
includes  a  ( <tn:|)uterized  database  with 
alphabetical  and  numerical  indices,  by 
complainants'  names  and  ER.^  numbers, 
respectively. 

AU'^HO«rr>  FOR  MAJNTtKANCE  Of  fHf  S^STM: 

42  use.  2201,  2282;  42  U.S.C.  5851 
(1988);  10  CFR  30.7,  40.7,  50.7,  60.9, 
61.9,  70.7,  and  72.10  (1992). 

PCH;'-|NE  US€.S  of  re  goads  MAjW'*.j:NtC  !K  '■■HI 
SVSTIM,  rHCLUO«NG  CAT OORIES  i»'  JSI,  <<S  KHC. 
rrt£  PURPOSES  OF  S'JCh  USES 

Information  in  these  records  may  be 


U^pr 


'r,r  sr.v 


nfr\-., 


-outme  uses 
:.>torv  Statement 


POUCIES  AMD  PRACncrES  K>f>  STORtHG,. 
RETRIEVING.  ACCESSING,  RETAjmNG.  KHQ 

Disposing  of  records  in  rnt  system. 
stofuge: 

Information  contained  in  this  system 
is  stored  in  hard  copy  and  on  computer 
media. 

RETRlEVABILmr: 

Infornatiiii    s  r-^tHeved  by  the  name 
or  ERA  r  i  n:i>«r  ol  Lbe  individual  or  his/ 

ht^r  casf' 

SAFEGUARDS: 

The  files  are  maintained  in  an  area  for 

which  ecress  is  contrclled  bv  kevcard 
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and  limited  to  those  with  a  need  far 
access  to  the  work  area,  and  in  a 
building  to  which  access  is  controlled 
by  a  security  guard  force,  Tliese  RIes  ar- 
under  visual  control  during  duty  hours 
After  duty  hours,  access  to  the  huildinri, 
IS  controlled  by  a  security  guard  fnrcw 
and  access  to  each  floor  is  controlled  by 
keycard. 

REirrmOM  ANO  DtS^O&Ai.: 

Chscriminaticn  Case  Files  end  i-f  lated 
indexes  are  currently  unscheduled  and 
must  be  retained  until  a  re.^ords 
disposition  schedule  fur  'riis  material  is 
approved  by  the  National  Archives  and 
Records  Administration 

SYSTEM  IUNAa£R(S)  AMD  AOCflESS: 

Director,  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

MOTWCATtON  PWOCEDURE: 

Director.  Division  of  Freedom  of 
Lifonnation  and  Publications  Services, 
Office  of  Administration.  US  Naclear 
Regulator^'  Commiss;-  n,  Washington, 
DC  20555-0001 

RECORD  ACCESS  PROCEDv^RES. 

Same  as  "Notification  Procedure." 
Information  received  from  the 
Department  of  Labor  is  treated  by  DOL 

as  public  infonr.at.cn  and  subject  to 
disclosure  in  accordance  vs"th 
applicable  laws 

COMTESTWn  RECORD  PROCEDURES: 

Same  as  "Nonfication  Procedure." 

RECORD  SOURCE  CATEGORIES 

Individuals  to  whom  the  record 
pertains,  attorneys  for  these  individuals. 
union  representatives  serving  as 
advisors  to  these  individuals,  NRG 
licen>ee8,  NRG.  and  DOL. 

NRC-7 

SrSTEU  hame: 
Telephone  Call  Detail  Records-^^C. 

SYSTEM  location; 

Office  of  Information  Resources 
Management.  NRG.  7920  Norfolk 

.^venue,  Bethesda,  Maryland. 

CATE(*0«1ES  Of  W>V1DUAUS  COVERED  B»  'Ht 
SYSTEM: 

Individuals  utilizing  NRG  telephones. 
including  current  and  former  NRG 
employees  and  conLraciors  who  make 
local  or  long-distance  telephone  calls 
and  individuals  who  received  telephone 
calls  placed  from  .\RC  telephones. 

CATEGORIES  Of  RECORDS  m  THE  S''STEM: 

Records  relating  to  u.se  of  the  agency 
telephones  to  place  local  or  long- 
distance calls,  records  indicatinij 


assignment  of  tylpphono  numbers  to 
employees,  and  records  relating  to  the 
location  of  telephones. 

ALfrHORrrY  FOR  UAIHTiHAHCt  Of  THE  SYSTEM; 
42  l^.SC.  2Z01  (I'-i'^,- 

ROOTINE  USES  Of  RECORDS  MAiV AINED  IN  THE 

SYSTEM,  (NC».L)0*NO  CATECJORIf  S  Of  USERS  A>IO 
THE  PURPOSES  Of  SUCH  USES,: 

iiirjrc.ati'jn  m  uiese  rtco'd';  .'T":,?y  be 
used: 

a.  By  individual  employees  of  the 
agency  to  determine  their  individual 
responsibility  for  telephone  calls;  and 

b.  For  the  routine  uses  specified  in 
paragraphs  1,  3,  5.  and  6  of  the  Prefatory 
Statement, 

DISCLOSURES  ro  ZOMSUUE"  ^EPORTiNQ 
»G£SCteS: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b}(12)  may  be  made  firom  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.G.  1681a(fl  or  the 
Federal  Claims  Collection  Act  of  1  ^bc 
(31  U.S.G.  3701{aK3)). 

POUCIES  ANO  PRACTICES  FOR  STOeiKG, 

RETRiSVlNC.  ACCE5SINQ.  REGAINING.  AHO 

DiSPOSiso  :)*  necooDs  ih  the  system: 

STOaAOfi. 

Maintained  in  paper  files,  on 
computer  tapes  or  disks. 

RETMEVABIUTY: 

Accessed  by  name,  office,  or 
telephone  number. 

safeguards: 

Maintained  in  locking  file  cabinets  or 
locked  rooms.  Computer  files  are 
password  protected.  Access  to  and  use 
of  these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETECmON  AKD  0.SPOSAL: 

Records  pttrtanung  to  employee 
phone  use  must  be  retained  until 
scheduled  under  General  Records 
Schedule  12-4.  "Telephone  Use 
Records."  Records  pertaining  to  the 
location  of  telephone  equipment. 
equipment  requests,  and  phone  service 
are  destroyed  when  3  years  old.  Records 
contained  in  the  Telephone  Directory- 
System  (TEL)  are  destroyed  when  no 
longer  needed. 

SYSTEM  MANAGER<S)  ANO  ADDRESS: 

Chief.  Telecommunications  Branch, 
Office  of  Information  Resourcas 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTlftCATTON  PROCEDURE: 

Director.  Division  of  Freedom  of 
Information  and  Publications  Services. 


Office  of  Administration.  US.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

COfn-ESTlNQ  RECORD  PROCEDURES; 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  'alls,  call 
detail  listings,  NRC  Form  15  "Employee 
Locator  Form."  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibility  for  placement  of  specific 
telephone  calls,  and  certification  of 
telephone  bills. 

NRC-8 

SYSTEM  NAME: 

Employee  Appeals,  Grievances,  and 
Complaints  Records — NRG. 

SYS 'EM  LOCATION: 

Primary  system — Office  of  Personnel. 
NRC.  3120  Woodmont  Avenue, 

Bethesda,  Maryland. 

Duplicate  systems — Duplicate  systems 
e^ist,  in  whole  or  in  p-n-t,  at  the 
locations  listed  in  .Addendum  1.  Parts  1 
and  2, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTIM: 

.Applicants  for  NRC  employment, 
current  and  former  NRC  employees,  and 
annuitants  who  have  filed  written 
complrants  brought  to  the  Office  of 
Personnel's  attention  or  initiated 
grievances  or  appeal  proceedings  as  a 
result  of  a  determination  made  by  the 
NRC.  Office  of  Personnel  Management. 
and'  'jr  Merit  System.s  ProtecUon  Board. 
or  a  Board  or  other  entity  established  to 
adjudicate  such  grievances  and  appeals, 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Includes  all  documents  related  to 
disciplinary  actions,  adverse  actions, 
appeals,  complaints,  grievances, 
arbitrations,  and  negative 
determinations  regarding  within-grade 
salary  increases.  It  contains  information 
relating  to  determinations  affecting 
individuals  made  by  the  N'RC.  Office  of 
Personnel  Management,  Merit  Systems 
Proir^ction  Board,  arbit-ntors  or  courts  of 
law  The  records  consist  of  the  initial 
appeal  or  complaint,  letters  or  notices  to 
the  individual,  records  of  hearings  when 
can:i^c:ted,  niaterials  placed  into  the 
record  to  support  the  decision  or 
determiination.  affidavits  or  statemen',s, 
testimony  of  witnesses,  investigative 
reports,  instructions  to  an  NRC  office  or 
division  concerning  action  to  be  taken 
to  comply  With  decisions,  and  related 
correspondence,  opinions,  and 
recommendations. 


UMI 
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»UTHO«TY  F0«  tUlWTENANCf  Of  THE  SrSTtM: 

5  use  3591  et  seq.  4101  et  seq.. 
4303  et  seq  .  7501  et  seq  {1988);  42 

r  SC  2201  i'd)  (1'j88} 

«OUTM«  USES  Of  HECOftOS  MAJNTJUKED  IN  ''nf 
SVSTEKt.  WCLUOWQ  CATEGO»JES  Of  U'iePS  AMD 
THE  PURPOSES  Of  SXH  LStS: 


[r.fu.'mation  : 

a  Tc  fujT);sh 
■/■•;'  i-er-sanr.'-i  hi; 
Systems  Protec! 
app'.ical-'!t)  n*iij 


tr.t 


•>«  records  may  be 


:  rniation  to  the  Office 
"^ement  and/or  Merit 

Board  pursuant  to 
ernents  related  to 

grievances  and  appeals; 

b  To  prcvde  appropriate  data  to 
unior.  r^presentati .  es  and  third  parties 
(that  may  include  the  Federal  Services 

Impas'^s  Panel  and  Federal  Labor 
Relations  Authority)  in  connection  with 
g'^evanctis,  arbitration  ar*:c".s  and 
dppee'.s;  and 

c.  For  any  of  the  routine  uses 
"pecified  in  the  Prefatory  Statement. 

POUCIES  AND  PRACnCES  rOR  S-0«iNG, 
RETWEVWa  ACCESSlKtO.  RETAiNlNG,  AND 
0!SJ>0S1NG  Of  RECOflOS  IN  THE  S^fSTEM: 

STORAGE: 

T.Srtse  rtKiords  ar^*  maintained  in  f.le 
folders,  bmders,  index  cards,  floppy 
disks,  and  a  passvjrd-protertpd 
automated  systerr.. 

RETRiEVABIUTY; 

Vr.e^  records  are  indexed  annually 
by  tha  nanies  of  the  individuals  on 
n^om  they  &re  maintained - 

SAFEO'JAROS: 

K:  nitai  uk:  in  lo  ked  file  cabinets  and 
i::  a  p<;s".-ord-pritected  automated 
system  available  only  to  Labor  Relations 
personnel  Acch'^^s  'o  and  use  of  those 
records  are  i;:r  .:^t:  :o  those  persons 
whose  official  duties  require  such 
access 

RFTEHTKMk  AND  OJiPOi-AL: 

Rerords  related  to  grievances, 
appeais,  and  adverse  actions  are 
(lest'-^yed  seven  years  after  the  cases  are 
rinsed,  index  cards  are  destroyed  or 
drieted  with  Itie  related  records  or 
sooner,  if  nn  longer  needed,  and 
computer  hies  aie  destroyed  after  the 
period  authorized  for  the  related  hard 
copy  files  or  when  no  longer  needed. 
whichever  is  later, 

SYSTEM  l»A»aG£R(S)  ANC  ADDRESS: 

C]hiaf,  Pohcy  and  Labor  Relations, 
Office  of  Personnel,  US  Nuclear 
Regulatory  Commission.  Washington, 
LX:20555-0OC-l 

NOnRCATX)N  PROCEDURE: 

Director,  Division  of  Frt-euom  uf 
Information  and  Publications  5>erv)Ces. 
Office  of  Administration.  L.S.  Nuclear 


Resrolaton'  Commissior 
DC  20555'-OOC1 


Washington, 


RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 
Some  information  was  received  in 
confidence  and  will  not  be  disclosed  to 
the  extent  that  disclosure  would  reveal 
a  confidential  source. 

COMTESTINQ  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

flEC=»0  SOURCE  TATECO^iiES: 

Individuals  to  whom  the  record 
pertains,  NRG,  Office  of  Persoimel 
Management  and/or  Merit  Systems 
Protection  Board  officials;  affidavits  or 
statements  from  employees,  union 
representatives,  or  other  persons; 
testimony  of  witnesses;  official 
documents  relating  to  the  appeal, 
grievance,  or  complaint;  Official 
Personnel  Folder;  and  other  Federal 
i'iw-'iKoes. 

NHC-9 


SYSTEM  HAIKE: 

Equal  Employment  Opportunity 
Discrimination  Complaint  Files— ^NRC. 

SYSTEM  LOCATION: 

Primary  system — Office  of  Small  and 
EHsadvantaged  Business  Utilization  and 
Civil  Rights,  NRC,  7735  Old  Georgetowm 
Road.  Bethesda,  Maryland, 

DupUcate  system— Office  of  the 
General  Counsel,  NRC,  11555  Rockville 
Pike,  Rockville,  Maryland. 


CA'fc^ORiES  Of  ■n:»<vicj*._s  covlred  by  the 
srSTEM: 

Applicants  for  N'RC  employment  and 
current  and  former  NRC  employees  who 
have  filed  a  complaint  of  discrimination 
with  the  Office  of  Small  and 
Disadvantaged  Business  Utilization  and 
Civil  Right"; 

CATEGORIES  Of  Hf  CORDS  ih  THt  SVS'ilM. 

This  system  of  records  contains 
copies  of  written  reports  by  counselors; 
the  investigative  file;  documentation  of 
withdrawn,  canceled,  rejected,  and/or 
adjusted  discrimination  complaints; 
complainant's  name,  title,  and  grade; 
kind  of  discrimination  alleged; 
description  of  action,  decision,  or 
condition  giving  rise  to  the  complaint; 
description  of  remedial  action; 
description  of  disciplinary  action,  if 
any;  copy  of  the  letter  of  proposed 
disposition  of  the  complaint  and  right  to 
a  hearing,  record  of  hearing  examiner's 
findings,  analysis,  and  recommended 
decision:  record  of  appeals  examiner's 
finding,  analysis,  and  recommended 
decision;  and  notice  of  intent  to  file  in 
Federal  Distno'  Court,  if  any.  i^mti  &;> 


AJTMORTTr  f0«  UUHTTHKHCC  Of  n«  System 

^a  U.S.C.  20  et  seq.,  GjjdvU;, 
794a(a)(l)  (1988);  42  U.S.C  2000e  and 
5891  (1988);  Executive  Orders  11246. 
September  24, 1965;  11375,  August  8, 
1969  and  12086.  October  5. 1978. 

=«C"."ij<f  ijSf  s  Of  Br-:c»,DS  MA:N"Ai>Jt:: ■«  *-4 

s-'STM  («c.„ur*iG  CAT:<,-«tfs  'i*  jsirs  tj^ 
"*-'f  »j«f»<:)sts  Of  six.K  :,jsf  s 

u^itormauon  in  tnese  recoras  may  be 
used: 

a.  To  furnish  information  related  to 
discrimination  complaints  to  the  Equal 
Employment  Opportimity  Commission 
and  the  Office  of  Personnel  Management 
and/or  Merit  Systems  Protection  Board 
in  accordance  with  applicable 
requirements;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

POUCIES  AND  PRACirr-f  r-R  ir-t^fvo, 
RETRIEVING.  AC  OS  ;.--•*.■   s rot '*.•<■,:.  aho 
OlSPOSiNa  Of  RECORDS  \H  T-M  s  M: 

storage: 

Maintained  in  file  folders,  binders, 
and  on  computer  media. 

RETRIEVABIUTY: 

Ai  rp<;^«d  by  name. 

Paper  records  are  maintained  in 
locked  file  cabinets.  Computer  records 
are  protected  by  a  physical  key  lock. 
Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETEffncH  *•;;:  :>!'v> ':■■,*. 

Official  Discrimination  Complaint 
Case  Files  are  destroyed  four  years  after 
the  resolution  of  the  case.  Computer 
files  are  destroyed  after  the  period 
authorized  for  the  related  hard  copy 
files  or  when  no  longer  needed, 

whichever  i*  Iflfftr 

SYSTEU  MAN/oiH^i,  *><;  a;>ORESS: 

Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization  and 
Civil  Rights,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
OOOl. 

NOTmCATKM  PROCEDURE: 

Director,  Division  of  Freeoom  ot 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001 

RECORD  ACCESS  PROCtOURES: 

Same  as  "Notification  procedure." 
Some  information  was  received  in 
confidence  and  will  not  be  disclosed  to 
the  extent  that  disclosure  would  reveal 
a  confidential  source. 


roTESTiMG  mccAC  f^cx-f  djpes: 


.'ocedure." 
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RECORD  SOURCE  CATEQOfMES: 

Individual  to  whom  the  record 
pertains,  counselors,  NRC,  the  Office  of 
Equal  Employment  Opportunity 
Commission,  the  Office  of  Personnel 
Management  and/or  Merit  Systems 
Protection  Board  officials,  affidavits  or 
statements  from  employees,  testimony 
of  witnes.ses.  and  official  documents 
relating  to  the  complaints. 

SYSTIMS  EXEMJTtD  F«0*l  CERTAJN  P«OV«»OHS 
Of  THE  ACT; 

Pursuant  to  5  U.S.C,  552aW(5),  the 

Commiisior  has  exempted  portions  of 
this  svsT'Ti  of  records  from  5  I'  S  C. 
5-^2(c)(3).  (d).  (e)(4)(G),  (H),  and  (!],  ar.d 
(f)-  The  expmption  rule  is  contained  in 
10  CFR  4  ?5  ot  the  NRC  regulations. 

NflC-IO 

S^'STEU  KAME: 

Freedom  ct  Inforrr.ation  Act  (FOIA) 
and  Privacy  Act  (PA)  Requests 
Records — N'RC. 

SYSTEM  LOCATIOW:  ' 

Primary  system — Division  of  Freedom 
of  Information  and  Pubiirjitions 
Services,  Office  af  Administration,  NRC, 
7920  Norfolk  Avenue,  Bethesda, 
Mar\'land. 

Ehjplicate  systems — Ehiplicate  systems 
exist,  in  whole  or  in  p^rt,  at  ihe 
locations  listed  in  Addendum  I,  P'a.-ts  1 
and  2;  at  the  NTJDGCS  Contractor  Site, 
7101  Wisconsin  Ave.'-ua,  Suite  1400, 
Bethesda,  Maryland, 

CATEGORIES  OF  MCXVIOUALS  COVERED  Bv  t>,e 

system; 

Persons  who  have  made  FQL-\  or  PA 
requests  for  N'RC  records 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  contains  copies  of  the 
letters  from  requesters,  the  NRC 
response  letters,  and  related  documents. 

AUTHORITY  FOR  MAJKTEfUACE  OF  THE  SYS"^M: 

5  U.S.C.  552  and  552a  (1988).  42 
US.C.  2201  (1988). 

ROUTINE  USES  OF  RECORDS  HAiHTAJNEC  M  THE 
SYSTEM,  MCLUOMO  CATEGORIES  OF  USERS  kHD 
THE  PURPOSES  OF  SUCH  LSES: 

Information  in  these  records  may  be 
used: 

a.  If  on  appeal  or  court  suit  is  filed 
with  respect  to  any  records  denied, 

b.  For  preparation  of  reports  required 
by  5  U.S.C  552  and  5  U  S.C.  552a:  and 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 
Most  of  the  FOLA  records  are  placed  in 
the  NRC  Public  Document  Room  and 
made  available  to  the  public 


POUCtES  AMD  PRACTICES  fOR  STORING, 
RETRIEV1NQ,  ACCESStNG.  RETAiMNQ,  AND 
D4SP0SINQ  Of  RECORDS  tN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
on  microfiche,  and  on  computer  media. 

RFTRlEVAaLTTY: 

Accessed  by  chronologically  assigned 
number  nnd  individual's  name. 

SAFEGUAWOS. 

Privacy  Act  records  are  maintained  in 
locked  file  cabinets.  FOL\  records  are 
maintained  in  locked  rooms  Access  to 
and  use  of  these  records  are  limited  to 
those  persons  whose  official  duties 
require  such  access.  Copies  of  most  of 
the  FOIA  records  are  pubUcly  available 
in  the  NKC  Public  Document  Room. 

RETEKPCf*  AND  DiSPOSAL: 

PA  records  are  retained  in  hard  copy 
for  2  years  from  date  of  reply  if  request 
is  granted,  6  years  if  denied,  and  6  years 
from  date  of  appeal,  if  appealed.  The 
FOIA  official  files  are  retained  on 
microfiche  and  may  be  destroyed  after 
6  years.  Except  for  classified, 
proprietary,  and  other  sensitive 
information  which  is  destroyed  by 
shredding,  records  are  disposed  of 
through  regular  trash  disposal  system. 

SYSTEM  MAHAaER(S)  AND  ADDRESS: 

Director,  Division  of  Freedom  of 
Information  and  PubUcations  Sfirvices, 
Office  of  Administration,  US.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

MOTlFttATXJN  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  US  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

RECORD  ACCESS  PROCEDURES: 

Saine  as    N'-itifir^ition  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Requests  a.re  made  by  individuals  or 
other  requesters.  The  response  to  the 
request  is  based  upon  information 
contained  in  NRC  records. 

NRC-11 

SYSTEM  HAME- 

Gtjnerai  Personnel  Records  (Official 
Personnel  Folder  and  Related 
Records}— NRC. 

SYSTEM  LOCATKJN: 

Primary  system— For  Headquarters 
arid  aii  Senior  Executive  Service  (SES) 
personnel.  Office  of  Personnel,  NRC. 


8120  Woodmont  Avenue.  Bethesda, 
Maryland.  For  Regional  personnel,  at 
Regional  Offices  I-V  listed  in 
Addendum  I,  Part  2. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  in  part  at  the  locations 
listed  in  Addendum  I,  Parts  1  and  2,  and 
at  the  National  Institutes  of  Health 
Computer  Facility,  Bethesda,  Maryland 
The  duplicate  systems  maintained  in  a 
particular  office,  division,  or  branch 
may  contain  information  of  specific 
applicability  to  employees  in  that 
organization  in  addition  to  that 
information  contained  in  the  primary 
system. 

CATEGORIES  OF  INOIVUHJALS  COVERED  BY  THE 
SYSTEM: 

Current  NRC  employees  and  those 
formerly  employed  by  the  NRC  (and 
terminated  through  death,  resignation, 
retirement,  or  separation). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  Personal 
Qualifications  Statement  (SF-171)  and 
related  documents  such  as  information 
about  an  individual's  birth  date,  social 
security  number,  veteran  preference 
status,  tenure,  physical  handicaps,  past 
and  present  salaries,  grades,  position 
titles,  training,  test  performances, 
minority  group  designator,  hfe 
insurance,  health  benefits,  beneficiaries, 
academic  letters  of  recommendation, 
probationary  period  appraisals,  and 
awards.  This  system  also  contains 
notification  of  personnel  action  (SF-50) 
and  documents  supporting  the  action 
taken,  letters  of  commendation  and 
reprimand,  employee  suggestion  and 
evaluation  of  suggestion  forms, 
documentation  of  charges  and  decisions 
on  charges,  medical  records  related  to 
initial  appointment,  nonces  of 
reductions-in-force,  and  locator  files. 
Some  duplicate  records  may  contain 
office-specific  applications,  personnel 
qualification  statements  (SF-171), 
resumes,  conflict  of  interest 
correspondence,  and  other  related 
personnel  records  in  addition  to  those 
contained  in  the  primary  system. 

ALrTHORmr  for  UAIKTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  7901;  42  U.S.C.  290dd-2;  42 
U.S.C.  290ee-l  (1988);  42  U.S.C.  2201(d) 
(1988);  10  CFR  Part  0  (1992);  Executive 
Order  9397,  November  22,  1943. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  WCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  By  the  Office  of  Personnel 
Management  and/or  Merit  Systems 
Proteaion  Board  for  making  a  decision 
when  an  NRC  employee  or  former  NRC 
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employee  questions  the  validity  of  a 
specific  doaucent  in  an  individual's 
record; 

b.  To  provide  information  to  a  . 
prospective  employer  of  a  Government 
employee.  Upon  tj-aiisfer  of  the 
employee  to  another  Federal  agency,  the 
information  is  transferred  to  such 
agency: 

c.  To  update  monthly  the  Office  of 
Personnel  Management  systems 
concerning  the  Central  Personnel  Data 
File  (O'DF).  the  Executive  Inventory 
File,  and  security  investigations  index 
hires,  and  to  update  adverse  actions  and 
t-arminations  records  of  the  Merit 
Systems  Protection  Board; 

d.  To  provide  statistical  reports  to 
Congress,  agencies,  end  the  pubUc  on 
characteristics  of  the  Federal  work  force; 

e.  To  provide  information  to  the 
Offjce  of  Personnel  Management  and/ or 
Mtint  Systems  Protection  Board  for 
rpview  and  audit  purposes; 

f  To  provide  members  of  the  public 
v.-.'h  iLe  names,  position  titles, grades, 
saanos,  appointments  (temporary  or 
per:T,aner.t).  and  duty  stations  of 
eir.plovwes; 

g.  For  medir-a!  records,  to  provide 
mformaUon  to  the  Public  llraith  Ser\-h:e 
in  connection  with  Hnaith  Mflinteiifinre 
Examinetions  arid  to  other  }  eddral 
agencies  responsible  for  Federal  benefit 
programs  administered!  by  thtt 
Department  of  L^bor  (OTice  of 
Workmen's  Compensation  Ih-o^rajris', 
and  the  Office  of  Personiiei 
Mariagement,  and 

h.  For  any  of  the  rcutjne  ushs 
sf>ecifi»d  in  the  Prefatory-  Statemei;! 

POUCIES  ANC  PRACTICES  K>n  STORING, 
RETRIEVING,  ACCESS3^!G.  RETAJNH^,  A>«> 
DISPOSJNO  Of  RECORDS  IN  T>4f  SYSTEM: 

SrORAGE; 

Records  are  maintained  .r.  file  folders. 
magnetic  tape,  and  t;ompi;ter  media 

R£TR(£VA8IUTY: 

Rerords  are  indexed  hv  a;;y 
combination  of  name,  birth  date,  s«;ial 
security  number,  or  identification 
number, 

SA/EGUAROS: 

Official  Personnel  Foider-:  are 
maintained  m  locking  cabinets  and 
related  documents  may  be  m  unlo<,.ked 
file  cabinets  or  an  electromechanical  Sie 
organizer.  Access  to  and  use  of  these 
records  are  limited  to  those  persons 
whose  official  duties  require  such 
access.  Ck)mput9r  files  are  password 
protected. 

RETEKmON  AND  OISPOSAL; 

The  Official  Personnel  Folder  is  sent 
to  the  next  Federal  employing  office  if 


'         •  ;  V  V   0  transfers,  or  to  the 
;-       ,'  -   If  'sonnel  Records  Center 
within  30  days  of  the  date  of  the 
employee's  separation  from  the  Federal 
service.  Correspondence  and  forms 
maintained  on  the  left  side  of  the 
Official  Personnel  Folder,  such  as  letters 
of  reprimand,  indebtedness,  and 
vouchers,  are  temporary  records  and  are 
maintained  for  the  periods  of  time 
si>ecified  in  Federal  Personnel  Manual 
(FPM)  Chapter  293  and  the  FPM 
Supplement  293-31.  Computer  records 
are  retained  until  no  longer  needed. 

SYSTEM  UANAG£!^(S}  AND  ADDRESS: 

For  Headquarters  and  all  NRC  SES 
employees— Chief,  Executive  and 
Operational  Support  Programs,  Office  of 
Personnel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001. 

For  Region  I-V  non-SES  employees — 
The  appropriate  Regional  Personnel 
Officer  at  the  locations  Usted  in 
Addendum  I,  Part  2. 

W)TlFtCATK>N  PROCEC  JRE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Rpg^ilatory  Commission,  Washington, 
IX"  20555-0001. 

RECORD  ACCEM  PROCEDURES: 

Stir.e  a.s    Notification  procedure." 

COtTES'HNa  R£CC*C  i>Kt,>C.£D'^i^£S. 

'•^ur.]p  as  "N'!fn;us* ;-,.;■   ;'r')redure." 

RECORD  SOURCE  CATIGORIES. 

h-.fnrrriation  in  ;.'",.s  system  of  records 
Lor.ies  from  the  mduddual  to  whom  it 
applies,  is  derived  from  information 
supplied  by  that  individual;  or  is 
provided  by  agency  officials,  other 
Federcl  agencies,  universities,  other 
academic  institutions,  or  persons, 
including  references,  private  and 
Federal  physicians,  and  medical 
institutions. 

S^TMS  E  IE  UP,  to  FT^Oi^  C  £«?'*:*«  ^iOrtSiC^i 
Of  THE  ACT; 

Fursuaxu  tc  '  L'.S.C.  552a(k)  (5)  and 
(6),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C.  552a{c)(3),  (d),  (e)(1).  (e)(4)  (G). 
fH).  and  (1),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  the  NRC 
Tf-griy-ion';, 
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Branch,  Division  ot  Contracts  and 
Property  Management,  Office  of 
Administration,  NRC.  11555  Rockville 
Pike,  Rockville,  Mar>land. 

Duplicate  systems — Duphcate  systems 
exist,  in  whole,  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Part  2. 

categories  of  inomouals  covered  by  the 
system: 

Current  and  former  NRC  employees 
and  contractor  personnel  licensed  to 
drive  Government  vehicles. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

These  records  contain  identifying  data 
on  individuals  including,  but  not 
limited  to,  name,  social  security 
number,  hair  and  eye  color,  sex.  and 
date  of  birth  as  well  as  data  on  driving 
experience,  traffic  violations,  accidents, 
end  medical  historv  and  conditions. 

AJi>k..Ri-v  K)*  lilA'K^;NAM'-  t  c*  rHE  SYSTEM; 

40  U.S.C.  491  (1988);  Executive  Order 
9397.  November  22. 1943;  Executive 
Order  10579,  December  1.  1954. 

PO'i 'HI  Lists  Ot'  «EC.:'*::is  »*A.N"'*.i»-f: ::  m  '  <( 

SYSTEM,  IWXjChnO  ::.a  "I .:Ki*<:t  S  'Jf  '%<  »':.  KH". 

THE  PuRPOStS  Of  5J<;n  jStS. 

Information  in  these  records  may  be 

used  for  any  of  the  routine  uses 
speciF.ed  in  the  Prefatory  Statement 

P'vX,KiES  kHD  PRACTXttS  'Oe  S'C«W«G„ 
Pt'^'nilVlHd  kCClSSiHG-  ^fkMHd.  *,>tf) 

tiSPOSfVG  Of  HECOR3S  ih  ^''l   S'S'^'fM 

STORAGE , 

Maintained  in  logs  and  on  pap>er  in 
file  folders. 

Rr^RirvABiUTY: 

I ; .  :  H  xed  alphabetically  by  license 
holder's  name. 

Maintained  in  locked  file  cabinets 
under  control  of  supervisors.  Access  to 
and  use  of  these  records  are  limited  to 
those  persons  whose  official  duties 

require  such  access. 


Bf'X •»■■'■©»<  kNC  DtZ 


jAl: 


SYSTEM  L0CATK>»«: 

Primary  system — Administrative 

Service  Onter,  Facility  .Vfanagenent 


Records  are  destroyed  3  years  after 
separation  of  employees  or  contractor 
personnel  or  3  years  after  recision  of 
authorization  to  operate  Govemment- 
own^d  vehi'^le  whi'~^>o\''>r  is  sooner. 

SYSTEM  MA>ai£.n.|,£,  AHC  ASORiSS: 

Coordinator,  Administrative  Service 
Center,  Facility  Management  Branch, 
Division  of  Contracts  and  Property 
Management.  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
WcshinRton.  DC  20555-0001. 

KC'T-rc* 'rwn  PRoc £  D'U«e: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
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Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001 

RECOMO  ACCESS  P«OC£OURE1: 

Same  as  "Notification  procedure  " 

COMTISTINO  RECO«0  WWCEDOBES: 

Same  as  "Notification  pro<:8dare  " 
RECORD  SOUnCE  CATCOOA«£S: 

Applicaiions  for  Motor  Vehicle 
Operator's  identification  cards, 
individuals  on  whom  the  recxjrd  is 
maintained,  supervisors  and  p«rsonriel 
representatives,  and  medical  examiners. 
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lYSTtM  LOCATiCm: 

Primarv  system — Office  of  Personnel, 

MRC.  6120  VVoodmont  Avenue, 
BetJiesda.  Maiyland 

Duplicate  systoma — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  ;n  Addendum  I.  Parts  1 
and  2 

CATIOOmCS  Of  IwaVIOUALS  COVEREO  8Y  THE 
SYSTtM: 

Current  and  former  NRG  employees 
who  ment  special  recojjnition  for 
achievements  either  within  or  outside 
the  employee's  job  responsibilities  and 
for  length  of  service  to  the  Goven.ment. 
Awards  include  bo'h  NRG  awards  and 
awards  of  other  agencies  and 
organizations  for  wh;'±  NRG  employees 
are  eligible 

CATIGOAIES  Of  RECOAOS  IM  THE  SVSTtU: 

This  system  of  records  contains 
employee's  name,  title,  office,  grade, 
and  salary;  ju.itification  to  support 
recommendation  and  auLhorization  for 
cash  award,  monetary  amount  of  cash 
award:  actions  by  approvir^g  officials. 
record  of  ir.dividuals  recer.mg  awsirds; 
suggestions  and  evaluations  of 
suggestions,  citation  to  be  used,  and 
related  documents. 

AUTHO«TY  FOU  MAiWTEKANCE  Of  TV*  SySTEU: 
5  U,S  C.  4501-4506.  5336  ll'^^-fi: 

ROimME  USES  Of  RECORDS  UAINTAJMEO  IN  THE 
SYSTEM,  (NCLUOMQ  CATEGORIES  Of  USERS  ANO 
TVC  PURPOSES  Of  SIX»4  USES: 

Information  in  these  records  tr.iy  Oe 
u.sed 

a.  By  the  Office  of  Personnel 
Management  to  process  and  approve 
nominations  or  awards. 

b.  By  the  Office  of  the  Attorney 
General  and  the  President  of  the  United 
States  in  reviewing  recommended 
awards, 


c.  To  maite  repor's  to  the  Office  of 
Personnel  Mdnagernent  and/'or  Merit 
Systems  Protection  Board, 

d.  By  other  Cxivemmont  agencies  to 
recommend  w.heth»r  suggestions  should 
be  adopted  in  instdji  es  where  trie 
suggestion  made  by  an  NRC  employee 
aHects  the  functions  or  responsibilities 
of  the  agencies;  and 

e.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

;>OiXiES  KKC  c-oicncES  K>«  STOfliWO, 
•lETWrEVIMj,  ACCESSING,  RETAJNINQ,  AND 
DtSPOS^NO  Of  OcCORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 
and  computer  disk. 

RETRiEVASiurr: 
Information  is  accessed  by  name,  type 

of  award,  office,  and  vear  of  award 

SAFEGUARDS: 

.Mdiritained  in  locking  file  cabinets 
and  in  a  password-protected  computer 
system.  Access  to  and  use  of  these 
records  are  limited  to  those  persons 
whose  official  duties  require  such 
access. 

»ETE^f  nON  AND  WSPCSAi: 

a.  Records  relating  to  merit  on  ous  and 
distinguished  service  awards  made  at 
the  Commission  level,  excluding  those 
In  the  Official  Personnel  Folder  are 
permanent; 

b.  Case  files  pertaining  to  NRC- 
sponsored  awards,  excluding  those  for 
departmental-level  awards,  are 
destroyed  2  years  after  approval  or 
disapproval: 

c.  Correspondence  pertaining  to 
awards  from  other  Federal  agencies  or 
non-Federal  organizations  are  destroyed 
when  2  years  old; 

d.  Length  of  service  files  are  destroyed 
when  1  year  old; 

e.  Letters  of  commendation  and 
appreciation,  excluding  copies  filed  in 
the  Official  Personnel  Folder,  are 
destroyed  when  2  years  old; 

f.  Lists  and  indexes  to  agency  award 
nominations  are  destroyed  when 
superseded  or  obsolete,  and 

g.  Computer  files  are  continually 
updated  and  information  deleted  when 
no  longer  needed 

SYSTEM  MAHAG£R(S)  AM3  ADDRESS: 

Chief,  Recruitment.  Incentive  and 
Benefits  Programs,  Office  of  Personnel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  For 
awards  limited  to  SES  employees,  Chief. 
E»,erutive  and  Operational  Support 
Programs,  Office  of  Personnel.  US, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 


MOTmCATUM  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  .Services, 
Office  of  Administration,  U  S  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

CONTESTWQ  RECORD  PROCEDURES: 

Same  as  "Notification  procedure," 

RECORD  SOURCE  CATEGORIES: 

NRC  employees,  other  .agencies  and 
organizations,  and  Official  Personnel 
Folders. 

NRC-14 
SYSTEM  NAME: 

Employee  Assistance  Program  Files — 
NRC 

SYSTEM  ux;atk>n: 

Office  of  Personnel,  NRG,  8120 
Woodmont  Avenue,  Bethesda. 

Maryland. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  TWE 
SYSTEM: 

NRC  employees  or  family  members 
v\ho  have  been  counseled  by  or  referred 
to  the  Employee  Assistance  Program 
(EAP)  for  problems  relating  to 
alcoholism,  drug  abuse,  job  stress, 
chronic  illness,  family  or  relationship 
concerns,  and  emotional  and  other 
similar  issues. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  of  NRC 

employees  or  their  families  who  have 
participated  in  the  Employee  Assistance 
Program  and  the  results  of  any 
counseling  or  referrals  which  may  have 
taken  place.  The  records  contain 
information  as  to  the  nature  of  each 
individual's  problem,  subsequent 
treatment,  and  progress. 

AUTHORTTY  FOR  MAJfiTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  290dd-l  and  290ee  (1988). 

ROUTINE  USES  Of  RECORDS  HAiNTAtNED  IN  THE 
SYSTEM,  tNCLUDINO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a  For  statistical  reporting  purposes, 
and 

b.  Any  disclosure  of  information 
pertaining  to  an  individual  will  be  made 
in  compliance  wiih  the  ConfidentiaHty 
of  Alcohol  and  Drug  Abuse  Patient 
Records  regulation,  42  CFR  Part  2.  as 
authorized  by  21  U.SC.  1175  and  42 
U.S.C  4582.  as  amended. 
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POUC1E8  AND  PRACTX^ES  FOR  8TORl;<iO, 
RETRIEVINQ,  ACCESStNQ,  RETAINING.  ANO 
DiSPOSWW  OF  RECORDS  IN  1>4E  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 

and  on  computer  media, 

RtTRIEVABISJTY 

Iriforniation  accessed  by  the  EAP 
identification  number  and  name  of  the 

i::iividual, 

SAFEGUARDS; 

Files  are  maintained  in  a  safe  imder 
the  immediate  control  of  the  Employee 
Assistance  Program  Manager. 

RETE^mON  AND  OISPOSAL: 

Employee  counseling  files  are 
destroyed  3  years  after  termination  of 
counseling.  Information  contained  in 
the  related  statistical  database  is 

destroyed  when  no  longer  needed. 

SYSTEM  l*AMAGER(S)  AND  ADDRESS: 

Manager.  Ennployee  .Assistance 
Program,  Offira  of  Personnel.  U.S. 
Nuclear  Reg^jlator)-  Com.mission, 
Washington,  DC  1:0555-0001. 

NOTIFICABON  PROCEDURE: 

Director.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S,  Nuclear 
Regulatc-y  Commission,  Washington, 
DC  20555^001 

RECORD  ACCESS  PROCEDURES: 

.Same  as  ".Notificciion  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "■Notification  -procedure." 


RECORD  SOURCE  CATEGORIES: 

Information  compiled  by  the  Manager, 
E.-nployee  Assistance  Program,  during 
the  course  of  counseling  with  an  NRC 
employee  or  members  of  the  employee's 
family, 

NRC-15 

SYSTEM  NAME: 

National  Standards  Con'.m.tteo 
Membership  Files— NRC. 

SYSTEM  location: 

Primary  system — Office  of  .^ucleaI 
Regulatory  Research.  NRC.  5650 
Nicholson  Lane,  Rockville,  Maryland 

Duplicate  system.s — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the  National 
Institutes  of  Health  Comiputor  Fai.ility, 
Bethesda.  Maryland  and  at  locations 
listed  in  Addendum  I,  Parts  1  and  2. 

CATEGORIES  Of  IND(VIDUALS  COVERED  BY  THE 
SYSTEM: 

N'RC  employees  who  are  ser, mg  on 

committees,  subcommittees,  working 


groups,  etc  ,  that  are  developing  nuclear 

standards 

CATEGORIES  Of  RECORDS  IN  THE  SYSTtU: 
This  system  is  a  comprehensive 
r«  ord  of  NRC  personnel  on  the  national 
F    n  J  :rds  committees  and  contains 
memDers  names,  the  names  of  the 
committees  to  which  they  belong,  and 
the  names  of  the  .NRC  offices  in  which 
the  members  w   •>, 

k.!ZHQ»m  FOR  MAJMTENANCt  O*'  THE  SYSTtM. 

42  U.S.C.  2201(b)  (1988). 

.ROUTINE  USES  OF'  BECOROS  UAJKTtiNE::,  it,  '•i,j 
SifST^M,  INCLUOtNO  CATEaORif  S  Of  i.,:,i'S  kHO 
THE  PURFOSES  OF  SlXH  USES 

Information  in  these  records  may  be 
used: 

a.  To  provide  information  to  persons 
or  agencies  requesting  this  information 
including,  but  not  limited  to,  persons 
using  the  NRC  Public  Document  Room 
and/or  Technical  Library;  and 

b.  For  the  routine  use  specified  in 
paragraph  number  5  of  the  Prefatory 
Statement 

• 

POUCIES  AND  PRACTICES  «KDP  STGfliW. 
RETRIEVJNQ.  ACCESSING,  RE"fA.;NtNG,  ANO 
OlSPOSiNG  OF  RECORDS  (N  THE  S^S^IM 

STORAGE, 

K fcoris  are  maintained  on  lists  and 

computer  iTiedia, 

RETRIEVA3liJTY: 

Records  are  indexed  by  the 
individual's  name,  by  individual's  office 
or  region,  and  by  the  committee  title. 

SAFEGUARDS: 

Maintained  in  an  unlocked  file 
cabinp'  a  -cose- leaf  notebook,  and  on 

corr.puter  printouts 


RETENTION  AND  DlSP-3SAi: 


Updated  w 


len  ir.tt 


rmation  is  out-of- 


date.  The  info.-iT::ition  is  retained  until 
the  person  is  no  iongtir  a  member  of  the 
committee  or  no  longer  an  NRC 
employee,  whichever  occurs  first. 
Computer  tape  and  disk  are  destroyed 
b>  compu'er  deletion,  and  lists  are 
destroyed  ttirough  regular  trash  disposal 
system 

SYSTEM  liANAaER(S)  ANO  ADDRESS: 

Rwsean  h  Program  Coordination 
Assistant.  Office  of  Nuclear  Regulatory 
Research.  U  S  Nuclear  Regulatory 

Commission,  Wa.shington.  DC  20555- 

0001 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

rx:  2C555^iOCl 


RECORD  ACCESS  PROCEDURES: 

S  i::;«  as  "Notification  procedure." 

QQ^Ti  s'lNO  RE ClWD  PROC:  I  j.,,*  f  S : 

Same  as  "Notification  procedure." 

BECCS  .SOvt*Cf  :*T&C*!|-S: 

Information  m  inis  system  of  records 
comes  from  the  Director.  Office  of 
Research  (RES),  the  individual  to  whom 
'♦  epplies,  or  from  his  or  her  supervisor. 

S<'ST1UKAUE. 

Facility  Operator  Licensees  Record 
Files  (10  CFR  Part  55)-^vIRC. 

SYSTf  M  ..,r-C*"10N; 

Primary  system — ^For  power  reactors, 
at  the  appropriate  Regional  Office  at  the 
address  Usted  in  Addendum  I,  Part  2; 
for  nonpower  reactor  facilities  at  the 
Operator  Licensing  Branch.  Division  of 
Licensee  Performance  and  Quality 
Evaluation,  Office  of  Nuclear  Reactor 
RegulaUon,  NRC,  11555  Rockville  Pike. 
Rockville.  Maryland. 

Duplicate  systems — DupUcate  systems 
exist,  in  whole  or  in  part,  in  the 
Oi>erator  Licensing  Branch,  Division  of 
Licensee  Performance  and  Quality 
Evaluation,  Office  of  Nuclear  Reactor 
Regulation,  NRC,  11555  Rockville  Pike. 
Rockville,  Maryland:  Systems 
Development  Ilranrh,  Division  of 
Computer  ar.j  T.  .»♦:  ommunications 
Services,  Office  of  Information 
Resources  Management.  7920  Norfolk 
Avenue.  Bethesda.  Maryland;  and  at  the 
National  Institutes  of  Health  Computer 
Facility  in  Bethesda.  Marvland, 

C*"EGC-^itS  OF  !ND*VQUAi-S  CQ»'E.H£w  BT  THE 

S-STM 

Individuals  licensed  pursuant  to  10 
CFR  Part  55.  new  applicants  whose 
applications  are  being  processed,  and 
individuals  whose  Ucenses  have 
expired. 

CATEGORIES  OF  H£CO«DE  IN  TH£  S^S'lM: 

These  records  contain  information 
pertaining  to  10  CFR  Part  55  applicants 
for  a  license,  licensed  operators,  and 
individuals  who  previously  held 
licenses.  This  includes  applications  for 
8  license,  license  and  denial  letters,  and 
related  correspondence:  correspondence 
relating  to  actions  taken  against  a 
licensee:  10  CFR  Fart  50.74 
notifications;  certification  of  medical 
examination  and  related  medical 
information;  fitness  for  duty 
information;  examination  results  and 
other  docket  information. 

Aj'^OR^-n-  Fc*  u*dKriHkH::i  c#  THt  S'^STIM: 
42  U.S.C.  2137  and  2201(i}  (1988). 
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NOUTWC  USES  »  WCOMM  MAWTAMK)  M  T>« 
SYtTCM,  MCLUOMQ  CATCQOMEt  Of  US£RS  AMD 
T>«  PURPOSES  OP  SUCH  USES: 

Information  in  these  records  may  be 
used 

a.  To  determine  if  the  individLia! 
meets  the  requirements  of  10  CFR  P^'i 
55  to  take  an  examination  or  to  be 
issued  an  operator  «  license, 

b.  To  provide  researchers  wuh 
information  for  reports  and  statstu  al 
evaluations  related  to  selection, 
training,  and  examination  of  facility 
operators; 

c.  To  provide  for  examination  ar.d 
testing  material  and  obtain  resul's  from 
contractors; 

d.  To  provide  facility  management 
with  sufficient  information  to  enroll  the 
individuals  in  the  licensed  operator 
requalification  program;  and 

«.  For  any  of  the  routine  uses 
specified  in  paragraph  numbers  1,2,4. 
5,  and  6  of  the  Prefatory  Statemer:,t 

POUCCS  AND  P«UCT1CES  FOR  STOAmO. 
RETRiEVIMa,  ACCESSmO,  RETAiNIMa,  AND 
OtSPOSMQ  OP  RECOAOS  IN  THE  SYSTEU: 

STOfUQE: 

Maintained  on  paper  logs,  papt^r  :n 
file  folders,  and  computer  media 

RETIUEVAa«JTYl 

Records  are  accessed  by  narr.e  and 
docket  number 

SAfEGUAROS: 

Maintained  in  locked  file  cabinets  cr 
an  area  that  is  locked.  Computer  access 
requires  pa&sword.  Access  to  arid  use  ■  i 
these  records  are  hmited  to  those 
persons  whose  official  duties  require 
such  access. 

RETEMTIOW  AKD  WSPOSAL: 

a.  Reactor  Operator  Licensees 
Records.  When  case  files  have  txc t-:; 
inactive  (i  a.,  after  latest  licens<3 
expiratioiL'terminationV  revocatifm. 
application  den.al  or  w.thdrrj'A-al,  or 
issuance  of  denial  letter),  retired  atVr  ] 
years  to  the  Federal  Records  Center,  ana 
destroyed  after  10  years. 

b  Op-irator  Licensing  Tracking 
System:  Retained  as  long  as  system  is 
operational,  D«>troyed  2  years  aft,er 
system  terminates. 

SYSTIM  UAMAOEnfS)  ANO  AOORESSES: 

Chief,  Operator  Licensir.g  Bra.n..h, 
Division  of  Licensee  Performan..a  a.-:  i 
Quality  Evaluation,  Office  of  Nuciuar 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Comniissicn,  Washington. 
DC  20555^001. 

MOTIFKATION  PAOCEOURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 


Regulatory  Commission,  Washington, 

DC  20555-0001. 

RECOnO  ACCESS  PnOCEDURES: 

Same  as  'Notification  procedure." 

COMTESTING  RECORD  PROCEDURES: 

.Sirne  'is  ".Notification  procedure." 
RECORD  SOURCE  CATEQORiES: 

Information  in  this  system  comes 
from  the  individual  app'.ymg  for  a 
license,  the  Fart  50  hcen.see,  a  licensed 
physician,  members  of  the  Operator 
Licen.si'i*  B,rar,  h  or  Rekional  Operator 
licensi.ng  section,?,  and  other  NRC  and 
contractor  personnel. 

NRC-17 

SVSTEM  KAME: 

Occupationallnjuries  and  liiness 
Records— NRC. 

SYSTEM  location: 

Primary  system — For  Headquarters 
personnel.  Office  of  Personnel,  N'RC, 
8120  Woodmont  Aven  le,  Bethesda, 
Maryland 

I'br  Regional  personnel,  at  each  of  the 
K-'Kional  Offices  listed  in  Addendum  I. 
Part  2. 

CATEQORieS  OF  INWVIOUALS  COVERED  BY  TWE 
SYSTEM: 

NRC  employees  who  report  an 
occupational  injury  or  illness. 

CATEGORIES  OP  RECORDS  W  THE  SYSTEU: 

Tliese  rw':ords  contain  ir.formation 
regarding  the  location  and  descriptions 
of  the  injury  or  lilness.  treatment,  and 
disposition  as  well  as  copies  of 
Workman's  Compensation  claim  forms. 

A'JTMORrrY  FOR  MAlNTtNAWCE  Of  THE  SYSTEM: 

5  U.S.C.  7902;  29  U  S.C.  657(c]  (1988); 
Executive  Orders  12196,  February  26, 
1980;  12223.  Jxme  30.  1980,  12608, 
September  9,  1987 

flOUTlNE  USES  Of  RECORDS  MAIKTAiNED  IN  THE 
SYS^U,  IMCtUOING  CAJTGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

ir,  foriiia'iic.n  in  '.he>«^  rw.ords  may  be 
used: 

a.  By  the  Agency  Saft^ty  and  Health 
Officer  and/or  the  Chief.  Benefits  and 
Operations  Support,  Office  of  Personnel, 
to  prepare  periodic  statistical  reports  on 
employees'  health  and  injury  status  for 
transmission  to  a.^^d  review  by  the 
Department  of  La'rjor; 

b.  For  transmittal  to  the  Secretary  of 
Labor  or  an  authorized  representative  in 
accordance  with  duly  promulgated 
regulations; 

c.  For  transmittal  to  the  Office  of 
Personnel  Management  and/or  Merit 
Systems  Protection  Board  as  required  to 
support  individual  claims;  and 


d.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

POUCIES  AND  PRAOKES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DtSPOSINQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 
and  on  computer  disk. 

RETRIEVABILTTY: 

Lndexed  by  assigned  employee  case 
number  or  name  under  report  category. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinet 
under  visual  control  of  section 
employees.  Access  to  and  use  of  these 
records  are  limited  to  those  persons 
whose  official  duties  require  such 
access 

RETEFfnON  AND  DtSPOSAl.: 

Employee  case  files  are  destroyed 
when  5  years  old.  Computer  files  are 
deleted  after  the  expiration  of  the 
retention  period  authorized  for  the 
disposable  hard  copy  file  or  when  no 
longer  needed,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Director.  Office  cf  Personnel,  US 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  US.  Nuclear 
Regulatory  Commission,  Washington. 
DC'20555-OOOl. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure.  ' 

CONTESTTNC  RECORD  PWOCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

NRC  Public  Health  Unit;  NRC 
Headquarters  and  Regional  Office  feeder 
reports;  and  forms  with  original 
information  hirgaly  supplied  by 
employees  concerned,  supervisors, 
witnesses,  medical  personnel,  etc. 

NRC-18 

SYSTEM  NAME: 

Office  of  the  In.spector  General  Index 
File  and  Associiated  Records — NRC. 

SYSTEM  LOCATION: 

Office  of  the  Inspector  General,  NRC. 
4350  East  West  Highway,  Bethesda, 
Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  entities  referred  to  in 
potential  or  actual  cases  and  matters  of 


concern  to 
General  am 
directed  or 
Inspect  CI  G 

CATEGORIES  ( 


UMI 
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RED  BY  THE 


concern  to  the  Office  of  the  Inspector 
General  and  rorrespondents  .)fi  subjects 
directed  or  referred  to  th^-  Office  of  the 
liispectcr  G^-neral 

CATEGOfliES  Of  RECORDS  Ih  THE  SYSTEM: 

The  system  consists  of  an  alphabetical 
index  hie  t)earing  individual  names. 
The  index  provides  access  to  associated 
records  inat  are  arranged  by  subject 
rriatter,  title,  or  identifying  number(s) 
ardor  letterfs).  The  system  incorporates 
the  records  of  all  Office  of  the  Inspector 
General  correspondence,  cases,  matters, 
memoranda,  and  materials,  including, 
but  not  limited  to,  audit  reports, 
investigative  reports,  inspection  reports, 
correspondence  to  and  from  the  Office 
of  the  Inspector  General,  memoranda, 
legal  papers,  evidence,  exhibits,  audit 
data,  investigative  data  and  work 
papers. 

AUTHORrrr  FOR  «,«.lKTt  na>»CE  :>•■  THE  SVSTEW 


li 


■'  ^,^•' 


I'j: 


amended,  Pub.  L.  100-504  (1988);  42 
U.S.C.  2035(c).  2201(c).  and  5841(f) 
(1988). 

RO-JTIHE  USES  Of  HECOHDS  MAir^TAINED  ih  THE 
S«'S-TEM,  IhCLJOiNG  CATEGORIES  Or  JSEftS  AND 
THE  PURPOSES  Of  SUCH  USES: 

a  A  record  m  the  system  of  records 

cay  he  disclosed  as  a  routine  use  to  a 
Federal.  State,  locai,  or  foreign  agency 
or  to  an  individual  or  organization  if  the 
disclosure  is  reasonably  necessary  to 

elicit  info.^mation  or  to  obtain  the 
cooperation  of  a  wimess  or  an 
informant. 

b  A  record  in  Lho  system  of  records 
relating  tn  a  case  or  matter  fu'Hn).:  within 
the  purview  of  the  Office  of  the 
Inspector  General  that  has  been  referred 
for  audit,  inspection,  or  investigation 
may  be  disclosed  as  a  routine  use  to  the 
refening  agency,  group,  organization,  or 
individual  of  the  status  of  the  case  or 
matter  or  of  any  decisions  or 
determinations  that  have  been  made. 

c,  A  record  m  the  system  of  records 
relating  to  an  individual  held  in  custody 
pending  arraignment,  trial,  or  sentence, 
or  after  conviction,  may  be  disclosed  as 
a  routine  use  to  a  Federal,  State,  local, 
or  foreign  prison,  probation,  parole,  or 
pardon  authonty,  to  any  agencv  or 
individual  concerned  with  the 
maintenance,  transportation,  or  release 
of  such  an  individual 

d,  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  may  be 
disclosed  as  a  routine  use  to  a  foreign 
country  pursuant  to  an  intemaUonal 
treaty  or  convention  entered  into  and 
ratified  by  the  United  States 

e,  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  local,  or  foreign  law 


ei!!o;"r,'rnent 


assist  ;;; 


general  crime  prevention  aiid  aeteaion 
efforts  of  the  recipient  agency  or  to 
provide  investigative  leads  to  such 
agency. 

f.  A  record  in  the  system  of  records  in 
the  nature  of  an  audit,  inspection,  or 
investigation  report  relating  to  the 
integrity  and  efficiency  of  3ie 
Commission's  operation  and 
management  may  be  disseminated 
outside  the  Commission  as  part  of  the 
Commission's  responsibility  to  inform 
the  Congress  and  the  public  about 
Commission  operations. 

g.  A  record  in  the  system  of  records 
may  be  disclosed  for  any  of  the  routine 
uses  specified  in  the  Prefatory 
Statement. 

POLICIES  A-^C  ,fSACTV-tS  "OR  STORING, 
RtTqiEV1**G.  A'XcSSJVG,  RSTAIMNQ,  AHO 

DSKJSit^G  ;v  RtCOROS  ih  THE  SYSTEM: 


Liformation  contained  in  this  system 
is  stored  manually  on  index  cards,  in 
files,  and  in  various  ADP  storage  media. 

Information  is  retrieved  from  index 
cards  or  indices  by  the  name  or 
identifier  of  the  individual  or  entity  and 
from  the  jackets  or  files  by  number(s) 
and/or  letter(s)  assigned  and  appearing 
on  the  index  cards  or  indices. 

SAFEGUARDS: 

The  index  is  maintained  in  approved 
security  containers  and  locking  fihng 
cabinets;  and  the  indices,  associated 
records,  disks,  tapes,  etc.,  are  located  in 
locking  metal  filing  cabinets,  safes, 
storage  rooms,  or  similar  seoire 
facilities.  All  records  are  under  visual 
control  during  duty  hours  and  available 
only  to  authorized  personnel  who  have 
a  need  to  know  and  whose  duties 
require  access  to  the  information. 

RETENTION  And  DISK5SAL; 

a.  Investigative  Case  Files: 
1.  Files  containing  information  or 
allegations  that  are  of  an  investigative 
nature  but  do  not  relate  to  a  specific 

inves'iga'ion — De5;troy  when  5  years 
oid 

2  All  Other  investigative  files,  except 
those  that  are  unusually  significant — 
Place  in  inactive  file  when  case  is 
closed.  Cut  off  inactive  file  at  end  of 
fiscal  year  Destroy  10  years  after  cutoff 

3.  Significant  cases  (those  that  result 
in  national  media  attention, 
congressional  investigation,  or 
substantive  changes  in  agency  policy  or 
procedures) — To  be  determined  by  the 
National  Archives  and  Records 
Administration  on  a  case-bv-case  basis. 


b.  Audit  and  Related  Case  Files:  Cut 
off  at  end  of  fiscal  year  in  which  case 
is  closed.  Destroy  8  years  after  cutoff. 

c.  Index/Indices:  Destroy  or  delete 
with  the  related  records  or  sooner  if  no 
longer  needed. 

S  "•  s  ''"5.  M  M,  *  N,  i  ,j  f  ^  '•,  ■  A  w ;:  *  „• .  -  f,  s  := 

Inspector  General,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001. 

N07TBC f,  "i ,:  •-  !■■•''  ■  .k:  i  OURE: 

Director.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 

DC20555-OOni. 

RECORD  ACCESS  FROCEDURES: 

Same  as  "Notification  procedure." 
Information  classified  pursuant  to 
Executive  Order  12356  will  not  be 
disclosed.  Information  received  in 
confidence  will  be  maintained  pursuant 
to  the  Commission's  Policy  Statement 
on  Confidentiality,  Management 
Directive  8.8,  "Management  of 
Allegations"  (formerly  NRC  Manual 
Chapter  0517),  and  other  procedures 
concerning  confidentiality  as 
determined  by  the  Inspector  General 
and  will  not  be  disclosed  to  the  extent 
that  disclosure  would  reveal  a 
confidential  source. 

COS'" '■  s"'sc;  t^i, ' ;»:.  p'^ x f  ju<^i  s 
Same  as  "Notification  procedure." 

RECORD  SOUR-f  :  t'r '.  ";niES: 

The  inforuiuUoii  m  this  system  of 
records  is  obtained  from  sources 
including,  but  not  limited  to,  NRC 
officials  and  employees;  employees  of 
Federal,  State,  local,  and  foreign 
agencies;  and  other  persons. 


C*  THE  AC 


►ROM  ^l  '^A-M  CHIOVIStONS 


Pursuant  to  5  U.S.C.  552a  (k)(l). 
(k)(2).  and  (k)(6),  the  Commission  has 
exempted  portions  of  this  system  of 
records  from  5  U.S.C.  552a  (c)(3),  (d). 
(e)(1).  (e)(4)  (G).  (H).  and  (I),  and  (f). 


NRC-19 


SYSTEM  NAME: 


Official  Personnel  Training  Records 
Files— NRC. 

S'STM  L,ci<:An,ON: 

Primary  system — Office  of  Personnel, 
NRC,  8120  Woodmont  Avenue. 
Bethesda.  Maryland. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I.  Parts  1 
and  2. 
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CATIOOmCS  Of  MCMWMMK  COVCREO  »V  THE 

Individuals  who  have  applied  for  or 
wer«  selected  for  either  NRC  or  other 
Govemment'non-Gcverr.raent  training 
courses  or  programs. 

CATEOOfllES  Of  BECOflOS  IN  THE  SYSTEM: 

These  records  contuin  infcrrridtion 
relating  !o  the  individual's  educational 
background  and  train int!  courses, 
including  applications  for  training, 
training  requests,  authorizations  for 
training,  evaluations,  and  other  related 
personnel  in  formation  (including,  but 
not  limited  to.  name  addrf»ss,  telephone 
number  ''home  and  offi'~e),  social 
security  number,  position  title,  and 
grade!  and  correspondenre 

ALfrXXWTY  <»0«  MAJKTEHAfCE  Of  THE  S>ST«M: 
5  US.C.  3396:  5  U.S  C.  4103  (1983;. 
Executive  Order  9397.  Novemb^^r  22, 
1943,  Executive  Order  11348.  April  20 
1967.  as  amended  by  Executive  Order 
12107.  December  28.  1978, 

PKXrriNE  USES  Of  RECOflOS  UAtHTkiNtD  M  THE 
SYSTEIt,  INCLUOffK!  CATEGORIES  Of  USE^S  AN3 
THE  PURPOSES  Of  SUCH  USES: 

Information  in  these  records  may  >» 

a.  Extracted  from  the  records  and 
made  available  to  the  Office  of 
Personnel  Management;  other  Federal, 
State,  and  local  Government  agencies: 
and  educational  institutions  for  use  in 
training  programs  related  t3  NRC 
employees,  and 

b.  Disclosed  fur  the  rout.ne  uses 
specified  in  paragraph  numbers  5  and  6 
of  the  Prefatory  Statement. 

POiXIES  ANO  PRACTICES  FOB  STO«»«i, 
RETRIEVINQ.  ACCESSING,  RETAMING,  ANO 
DiSPOSJNO  Of  BECOBOS  M  THE  SYSTEM: 

STORAGE: 

Official  forms  are  m.aintamed  on 
paper  in  f.le  folders,  computerized 
training  data  is  maintained  in  the 
Automaidd  Training  Syste.7:  The 
ong.nal  tra.nmg  request  and  completion 
certifications  are  Hied  in  the  Official 
Personnel  Folder  (NRG-ll). 

RETHlEVABlUTY:  I 

Infonr.ation  is  accessed  by  name,  or 

social  security  number,  or  course 
number 

SAfEGUAROS: 

Paper  is  maintained  in  locked  file 

cabinets.  Access  to  and  use  of  these 
records  is  limited  to  those  persons 
whose  official  duties  require  such 
access.  Records  are  also  m-aintamed  in 
a  pas5word-pr:jte<":ted  ccmp-^;er  s\s'.r::': 


RETEMT10W  AMD  DISPOSAL: 

Paper  forms  are  retained  for  5  years, 
then  destroyed  by  shredding. 


Information  in  the  -ADP  training  51e  is 

r.iair.tained  until  no  longer  needed  for 
■i'a'isticai  and  historical  reference. 

SVSTEU  UAMAa£R<S)  ANO  AOOflESSESl 

Ch.ef,  Organixaticral  Development 
and  Training.  Office  of  Personnel,  US. 
'.  .1  .nar  Regulatory  Commission, 
VVashinRton,  DC  20555-0001. 

NOTIFICATIOH  PROC£0U«El 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  US.  Nuclear 
Regulatory  Commission.  Washington, 
1X20555-0001 

ReCO«0  ACCESS  P«OCEDC!RES: 

Same  as  "Notification  procedure." 

CON'^E STING  RECO«D  POOCtDUPcSl 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

L:furniation  is  provided  by  the 
individual  to  whom  it  applies,  the 
employee's  supervisor,  and  training 
groups,  agencies,  or  educational 
institutions  and  learning  activities. 

NRC-20 


.vel  Records— NTIC. 


SYSTEM  location; 

Primary  system — Division  of 
Accounting  and  Finance.  Office  of  the 
Controller.  NRC.  7735  Old  Georgeto\NTi 
Road,  Bethesda.  Maryland. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CA^jaOflifcS  Of  iNDtVlOUAtS  COVERED  BY  TME 

svstem: 

Current  and  former  NRC  employees. 
prospective  NRC  employees. 
consultants,  and  invitational  travelers 
for  NRC  programs. 

CATEGOHIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  contain  Request  and 
Authorization  for  Official  Travel  form.s 
and  Travel  Vouchers  which  include 
individual's  name  and  social  security 
number 

AUTMORmr  fCR  lAAiNTEHANCE  Of  THE  SYSTEM: 

5  U.S.C.  5701;  31  U.S  C.  1104,  1108. 
3511, 716, 3512, 3701, 3711, 3717, 3713 
(1988);  Federal  Travel  Regulations.  41 
CFR  Parts  301-304;  Federal  Properfy 
Management  Regulations,  41  CFR  Part 
101-71;  Executive  Order  9397. 
November  22.1943. 

BOCTiNE  USES  Of  RECORDS  MAiWTAJNED  IN  THE 
SrSTtM,  iNCLUDtNG  CATEGOWtS  Of  USERS  AND 
TXE  P'JP'OSES  Of  S'XM  USES: 

Information  m  these  records  may  be 
used: 


a.  For  transmittal  to  the  U.S.  Treasury 
for  payment; 

b.  For  transmittal  to  the  Department  of 
State  or  an  embassy  for  passports  or 
visas;  and 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

DiSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURE  PURSUAWT  TO  S  U.S.C.  552A(BKli): 

Disclosures  of  information  to  a 
consumer  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
svste.m  to  "consumer  repor*,ing 
a^^ennes"  as  defined  in  Lhe  Fair  Credit 
R*:porting  Act  (15  U,S,C.  1681a(n)  or  tiie 
Federal  Claims  Collection  Act  of  1966. 
as  amended  (31  U,S,C.  3701(a){3l). 

POUCIES  ANO  PRACTICES  POfl  STORING, 
RETRIEVING,  ACCESSiNO,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  fie  folders, 
on  computer  media,  and  on  magnetic 

tape. 

RETRIEVASILH^: 

Records  are  accessed  by  name,  social 
security  number,  authorization  number, 
and  voucher  payment  schedule  number. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinets  m 
same  room  as  users.  For  ADP  records. 
an  identification  number,  a  password, 
and  assigned  access  to  specific  programs 
are  required  in  order  to  retrieve 
information. 

RETENTION  ANO  DISPOSAL: 

Paper  records  are  retained  for  6  years 
and  3  m.onths  after  period  covered  by 
account,  then  destroyed  through  regular 
trash  disposal  system.  Electronic 
records  are  deleted  after  the  expiration 
of  the  retention  period  authorized  for 
Lhe  disposable  hard  copy  file  or  when 
no  longer  needed,  whicJiever  is  leter 

SYSTEM  MANAGER(S)  ANO  ADDRESSES: 

Chief,  Travel  Management  Branch, 
Division  of  Accounting  and  Finance, 
Office  of  the  Controller.  U.S,  Nuclear 
Regulatory  Com.mJssion,  Washington, 
DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S  Nuclear 
Regulatory  Commassion,  Washington. 
DC  20555^001, 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure  " 

COffTESTWO  RECORD  PROCEDURES: 

Same  as  "Notification  procedure.  ' 


UMI 
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RECOW)  SOURCE  CATtOORIES; 

Information  is  provided  by  thu 
individual,  the  orjjanizational 
ccmponent  epprovmj?  the  fsve:,  outSide 
transportation  agents  snd  r^'e  hooks  for 
cost  ir.formation. 


36469 


Nnc-:i 


■•'i7E,M  KJHtf: 


Fav-x   ;  »., -counting  Records — NRC 

SVSTIEM  LOCATX)^: 

Fr::iiary  system — Division  of 
Accounting  and  Finance,  Office  of  the 
Controller.  NRC.  7735  Old  GeorgetowTi 
Road.  Bethosda.  Maryland. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  m  part,  at  the 
locations  Lsted  m  Addenduir,  I  Pirts  1 
and  2. 

CATEGORIES  Of  IWOtVICHJALS  COVERED  BY  TME 
SrSTEM: 

Curreut  and  former  NRC  employees, 
special  Government  employees,  and 

consultants. 

C*TtGO«IES  Of  B6CO«0S  IK  THf  SVSTIM: 

F'ey,  leave,  end  allowance  histories. 
which  includes,  but  not  limited  to. 

indiNiduals  name  and  srxiial  security 

number 

AUTHORTTy  FO«  MAJh-^KANC£  Of  THE  SYSTEM; 

5  use.  6334  (1998);  31  U.S.C.  716, 
1104, 1108, 1114.  3325. 3511, 3512. 
3701,  3711,  3717.  3718  (1988); 
ExBcuuve  Order  9397,  November  22. 

1943 

ROifTiHl  USES  0«^  OECOPOS  MAIWTAINEO  (N  ''HE 
S'SrtM,  !MXUO<HO  CATEOC^ES  C>f  JSfPiS  AND 
THE  'USPOSES  Of  SUCH  USES: 

Infurmatic 
used: 

a.  For  transTTiitte!  of  data  to  U.S. 
Treasury-  to  efff^ct  issuance  of  paychecks 
to  employees  3^:d  cu-isi.i'ants  and 
distribution  of  pay  occ  ord.n^-  to 
enployey  d:r^:t;Gns  for  sh^  a:gs  bonds. 
ailotments,  financial  institutions,  and 
othjr  Pu'diorized  purposes  including  the 
withholding  and  reporting  of  Thrift 
Savings  Plan  deductions  to  the 
Department  of  Agnculture's  National 
F'tnance  Center; 

b.  For  reporting  tax  w:tr>:ii!ding  to 
Internal  Revenue  Sen.i;e  and 
appropriate  State  and  local  taxing 
authonties; 

c.  For  FICA  deductions  t  i  ttie  Social 
Secunty  Administration; 

d.  For  dues  deductions  tc  labor 
unions; 

e.  For  withholding  for  health 
insurance  to  the  insurance  cummers  and 


in  thes  1  records  may  be 


g  For  annual  W-2  statements  to 
taxing  authfinties  and  the  individual: 

h  For  transmittal  to  the  Office  of 
Management  and  Budget  for  review  of 
budget  requests: 

i.  For  withholding  and  reporting  of 
retirement  reemployed  annuitants,  and 
life  insL  -.>     .;  i  n formation  to  the  Office 
of  Perscnne.  Management; 

}.  For  transmittal  of  information  to 
State  agencies  for  unemployment 
purposes;  and 

k.  For  any  of  the  routine  uses 
specified  in  the  Profatnrv  Stfl'ement. 


JSUPf  "TO  C £>•&<.  MtS  R£tx>«Tl»«Ji 


*Ci>.CitS 


the  Office  of  Personnel  Management. 

f.  For  charity  contribution  deductions 
to  agents  of  charitable  institdtions. 


&  SCLasJRc  f>-J«SUANT  TO  8  U.S.C.  S52A(BX12): 

j^usciosares  of  information  to  a 
consumer  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966, 
as  amended  (31  US  C  370lfa){3)). 

POUQES  ANO  PflACnCES  FOfJ  i"C*l»Ja 
Rr'TR.eynNG,  ACCESSiWG.  =fta;siv;.,  *sC' 

D'S!>cs^^^G  o'  "ccowos  in  ^^t  S'Stem. 

STORAGE: 

File  folders,  microfiche,  magnetic 
tape,  and  computer  media. 

rtETWEVABILfTY: 

Accessed  by  name  and  social  security 
number. 

SAFEC.UA.'IDS: 

Pile  folders,  microfiche,  tape,  and 
disks,  including  backup  data,  are 
maintained  in  secured  locked  rooms 
after  working  hours.  Computer  records 
are  password  protected.  Access  to  and 
use  of  these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETEJmON  AND  Ti-^OCSAL: 

a.  Indiviuuci  Acco'jiit  Files  consisting 
of  individual  service  cards  or  equivalent 
which  comprise  the  Annual  and 
Quarterly  Employee  History  Records  on 
microfiche  are  destroyed  56  years  after 
the  date  of  the  last  entry  on  the  card. 

b.  Employee  and  Consultant  Payroll 
Records: 

1.  Individual  Authorized  Allotment 
Files  consisting  of  documents  that 
pertain  to  savings  bonds  and  CFC  are 
destroyed  when  superseded  or  after 
separation  of  employee. 

2  Individual  Authorized  Allotment 
Fi.t<'  {  onsisting  of  documents  that 
r'e."a,n  t':  cnion  dues  and  savings  are 
rie:>!rcyed  when  superseded  or  after 
transfer  or  separation  cf  employee. 

3.  Notification  of  Persormel  Action 
Files  consisting  of  the  Payroll  copies  of 


SF  50s  are  destr  v>'.:  \^ '  .::  related  pay 
records  are  audi!  •;  t  y  ,a()  or  when  3 
years  old.  whichever  is  sooner. 

4.  Payroll  Change  Files  consisting  of 
payroll  change  sUps  are  destroyed  when 
related  pay  records  are  audited  by  GAO 
or  when  3  years  old,  whichever  is 
sooner. 

5.  Tax  Files  consisting  of  State  and 
Federal  withholding  tax  exemption 
certificates,  such  as  IRS  Form  W-4  and 
the  equivalent  state  form,  are  destroyed 
4  years  after  form  is  superseded  or 
obsolete. 

c.  Time  and  Attandance  Reports  Files 
consisting  of  NRC  Form  704  are 
destroyed  after  GAO  audit  or  «  hen  6 
years  old,  whichever  is  sooner. 

d.  Administrative  Payroll  Reports 
consisting  of  microfiche  reports  that  are 
generated  by  the  Payroll  System  are 
destroyed  when  3  years  old,  excluding 
the  long-term  Employee  History 
Reports. 

e.  Electronic  records  contained  in  the 
Payroll  System  fPAY)  are  destroyed 
when  no  longer  needed  (NRCS  2-10.5). 
Currently,  the  electronic  records  are 
retained  on  disk  for  1  year,  then 
transferred  to  and  retained  on  magnetic 
tapes  for  3  years 

SYSTEM  wi'tXitai^S;  kn:   *.j..:-<ib.S 

Chief.  Payroll  Branch.  Division  of 
Accounting  and  Finance,  OiTice  of  the 
Conlroller,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001. 

NOTlWATKm  PSOCEDUPE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Ser\'ices, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001. 

RECORD  ACCESS  P=h>  cDORES: 

Same  as  '  Nciincation  procedure." 

CONTESTINQ  RECORD  PROCCOURCS: 

Same  as  "Notification  procedure." 

RECORD  SOURCf  CATEGORIES: 

Information  is  provided  by  the 
individual  and  the  Office  of  Personnel. 

NRC-22 

SVSTEM  NAME: 

Personnel  Performance  Appraisals — 
NRC. 

Part  A:  Senior  Level  System 
employees,  GG-1  throu^  15 
employees,  hourly  wage  employees, 
scientific  and  technical  schedule 
employees,  and  administratively 
determined  rate  employees. 

Part  B:  Senior  Executive  Service  and 
equivalent  employees. 
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SYSTEM  LOCA-nON: 

Primary  system — Part  A:  For 
Headquarters  personnel.  Office  of 
Personnel.  NRC,  8120  Woodmont 
Avenue,  Belhesda.  Maryland.  For 
Regional  personnel,  at  the  Regional 
Offices  I-V  listed  in  Addendum  I,  Part 
2 

Part  B:  Office  of  Personnel.  NRC.  8120 
Woodmont  Avenue,  Belhesda, 
Maryland. 

Duplicate  systems — Duplicate  systems 
exist  in  whole  or  in  part,  at  the  locations 
listed  in  Addendum  I,  Parts  1  and  2, 
except  for  Part  B,  which  is  stored  only 
at  Headquarters. 

CATEQOAIES  OF  INUVIOUALS  COVERED  BV  TXE 

NRC  employees  other  than  ccinlractor 
employees,  ComTiissioners,  or 
temporary  personnel  employed  for  less 
than  1  year. 

CATEQORKS  Of  «ECO«0S  IN  THE  SYSTEM: 

This  system  of  records  contains 
performance  apprai.>als,  including 
current  elements  and  standards,  and 
other  related  records, 

AUTMOWTY  FO«  MAJffTENAMCE  Of  THE  SYSTEM: 

5  use  4301.  et  seq:  5  U.S.C  4311  et 
seq  (1988),  and  42  U  S  C  2201(d],  S84! 
(1988) 

ROUTWE  USES  Of  RECORDS  MAiWTAiNED  1«  T>« 
SYSTEM,  mCLLnmO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  By  agency  management  and  the 
Office  of  Personnel  for  personnel 
functions;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement 

POUQES  AMD  PRACTICES  FOR  STORING, 
REmCVmO,  ACCESStNQ,  RETAJMNO,  AND 
CMSPOSINQ  Of  RECORDS  IM  THE  SYSTEM: 

rrORAOE: 

Maintained  on  paper  in  folders  m 
locking  file  cabinets.  Summary  ratings 
are  stored  in  a  password-protected 
computer  system. 

RrmcvABiLmr:  ' 

Paper  records  are  accessed  by  name 
Computer  records  are  accessed  by  name 
and  socia]  secxurity  number. 

SAfEOUAROS: 

Paper  records  are  maintained  in 
locking  file  cabinets;  computer  records 
are  password  protected.  Access  to  and 
use  of  these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETEKTION  AMD  nSPOSAL: 

Part  A:  Records  are  normally  retained 
for  3  years,  then  destroyed  by 


incineration.  If  an  employee  separates, 
the  records  are  forwarded  to  the  next 
CTOvemment  Agenn/  employer  or  to  the 
National  Personnel  Records  Center, 

Part  B  Retained  for  5  years,  or  until 
the  fift,h  annual  appraisal  is  completed, 
whichever  is  later,  then  destroyed  by 
incineration.  If  the  employee  separates, 
the  rycords  are  forwarded  to  the  next 
Government  Agency  employer  or  to  the 
National  Personnel  Records  Center, 

Elec:Lronic  r»-x;ords:  Deleted  after  the 
expiration  of  the  retention  period 
authorized  for  the  disposable  hard  copy 
file  or  when  no  longer  needed, 
whichever  is  later. 

SYSTEM  MANAil£R(S)  ANO  ADDRESS: 

Part  A:  Chief,  Policy  and  Labor 
Relations,  Office  of  Personnel,  U.S. 
Nuclear  Regulatorv  Commission. 
Washington,  DC  20555-0001  For 
Regional  personnel,  at  Regional  Offices 
I-V  listed  in  Addendum  I,  Part  2. 

Part  B;  Chief.  Executive  and 
Operational  Support  Programs,  Office  of 
Personnel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055 5- 
0001. 

NOnnCATTON  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration ,  US,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

RECOffO  ACCESS  PROCEDURES: 

Same  as  '.Notifica'ion  procedure," 

CONTESTINQ  RECORD  PROCEDURES: 

Sa.me  as  "Notification  procedure." 
RECORD  SOURCE  CATEGORIES: 

Part  A,  Individual  to  whom  record 
pertains  and  employee's  supervisors. 

Part  B  Individual  to  whom  record 
pertains  and  employee's  supervisors; 
any  documents  and  sources  used  to 
develop  cntical  elements  and 
performance  standards  for  that  Senior 
Executive  Service  position. 

SYSTEMS  EXEMPTED  FROM  CERTAJN  PROVISIONS 

Of  THE  *CT: 

Pu.-sLiant  to  5  U.S.C.  552a(k)  (1)  and 
(5),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C.  552a(c)(3),  (d),  (e)(1),  (e)(4)(G), 
(HI.  and  (IT.  and  (f)  The  exemption  rule 
13  contained  m  10  CFR  9,95  of  the  NRC 
regulations. 

NRC-23 
SYSTEM  NAME: 

Office  of  Investigations  Indices,  Files. 
and  Associated  Records — NRC 


SYSTEM  LOCATXm: 

Primary  system — Office  of 
Investigations.  NRC,  11555  Rockville 
Pike.  Rockville.  Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  Of  MOfVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  entities  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  the  Office  of  Investigations 
and  correspondents  on  subjects  directed 
or  referred  to  the  Office  of 
Investigations. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  alphabetical 
and  numerical  index  files  bearing 
individual  names  and  identifiers,  and  a 
numerical  index  of  case  numbers.  These 
indices  provide  access  to  associated 
records  that  are  arranged  by  subject 
matter,  title,  or  identifying  numberfs)  or 
letter(s).  The  system  incorporates  the 
records  of  all  Office  of  Investigations 
correspondence,  cases,  memoranda, 
materials  including,  but  not  limited  to. 
investigative  reports,  confidential 
source  information,  correspondence  to 
and  from  the  Office  of  Investigations, 
memoranda,  fiscal  data,  legal  papers,' 
evidence,  exhibits,  technical  data, 
investigative  data,  work  papers,  and 
management  information  data. 

AJTHORfTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

42  U.S.C.  2035(c),  2201(c),  and  5841(f) 
(1988). 

ROCmNE  USES  Of  RECORDS  MAINTAINED  IN  THE 

SYSTEM,  mcLuomQ  Categories  of  users  and 

THE  purposes  Of  SUCH  USES: 

a.  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  local,  or  foreign  agency 
or  to  an  individual  or  organization  if  the 
disclosure  is  reasonably  necessary  to 
elicit  information  or  to  obtain  the 
cooperation  of  a  witness  or  an 
informant. 

b.  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  falling  within 
the  purview  of  the  Office  of 
Investigations  may  be  disclosed  as 
routine  use  to  the  referring  agency, 
group,  organization,  or  individual  of  the 
status  of  the  case  or  matter  or  of  any 
decisions  or  determinations  that  have 
been  made. 

c.  A  record  in  the  system  of  records 
relating  to  an  individual  held  in  custody 
pending  arraignment,  trial,  or  sentence. 
or  after  conviction,  may  be  disclosed  as 
a  routine  use  to  a  Federal.  State,  local. 
or  foreign  prison,  probation,  parole,  or 
pardon  authority,  to  any  agency  or 
individual  concerned  with  the 


POUOES  AMI 
RETRICVING, 
DiSPOSINC  O 
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maintenance,  transportation,  or  release 
of  such  an  individuel. 

d.  A  r;>r,n;  i  in  the  system  of  records 
''-'  1      fc^  ?^  a  case  or  matter  may  be 
i  -^  i(.Mi<j  6s  a  routine  use  to  a  foreign 
t  .ntry  pursuant  to  an  international 
!rf  i.v  or  convention  entered  into  and 
-  ■  r  -1  hy  the  United  States. 

e  A  r  >(  orri  in  the  system  of  records 
may  be  a..^_iosed  as  a  routine  use  to  a 
Federal,  State,  local,  or  foreign  law 
enforcement  agency  to  assist  in  the 
general  crime  prevention  and  detection 
efforts  of  the  recipient  agency  or  to 
provide  investigative  leads  to  such 
a.^cncy. 

f  A  record  in  the  system  of  records 
fnay  be  disclosed  for  any  of  the  routine 
uses  specified  in  the  Prefatory 
Statement. 

«>oua£S  AMD  Pfucnccs  ww  srowimi, 

RFTRICVIMQ,  ACCESSINQ,  RETAINING.  AW3 
DISPOSING  Of  nECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  contained  in  tr-.is  system 
is  manually  stored  on  index  cards,  in 
fdes.  and  in  vanous  ADP  storage  media. 

RETRIEVABUJTY: 

Information  is  retrieved  from  indices 
by  the  name  or  identifier  of  the 
individual  or  entity,  and  from  the  files 
by  number(s)  and./or  letter(s)  assigned 
and  appearing  in  the  indices 

SAFEGUARDS: 

The  index  is  maintained  m  approved 
security  containers  and  locking  filing 
cabinets;  and  the  indices,  associated 
records,  disks,  tapes,  etc.,  are  located  m 
locking  metal  filing  cabinets,  safes, 
storage  rooms,  or  similar  secure 
facilities.  All  records  are  under  visual 
control  during  duty  hours  and  are 
available  only  to  authorized  personnel 
who  have  a  need  to  know  end  whose 
duties  require  access  to  the  iiifonnation. 

RETIMTION  AND  OtSPOSAL: 

a.  Inquiry  case  files — Retain  closed 
inquiry  case  files  in  office  for  2  years, 
then  retire  to  the  Office  of  Infonnation 
Resources  Management.  Destroy  10 
years  after  cases  are  clcsed 

b.  Investigation  Case  Fil^s: 

1.  Significant  headquarters  official 
case  files  (received  media  attention, 
were  of  significant  interest  to  Congress, 
involved  extensive  litigation,  etc  )  are 
retained  by  the  government 
permanently.  Hold  in  office  for  2  years 
after  closing,  then  retire  to  the  Of.Hce  of 
Information  Resouixes  Management 
Transfer  closed  case  files  in  IQ-vear 
blocks  to  the  National  Archives 

2.  Other  headquarters  official  case 
files — Hold  in  office  2  years  after 
closing,  then  retire  to  the  Office  of 


Information  Resources  Management 
Destroy  10  years  after  cases  are  closed. 

3.  Regional  office  or  investigator 
wforking  files — Retained  in  regional  files 
for  6  months.  At  the  end  of  6  months, 
they  are  forwarded  to  headquarters  and 
combined  with  the  headquarters  files. 

c.  Index/Indices — Destroy  or  delete 
with  related  records  or  sooner  if  no 
longer  needed 

SYSTEM  MAhAGE«?tSJ  A.*-X  AjORESS: 

Director,  Office  of  Investigations.  U.S. 
Nuclear  Regulatory  Commission, 
Washineton,  DC  2n'^55-OO01. 

HC'-ifKiTKm  (^i>^i7,',He.: 

Director,  Division  of  Freedom  of 
Ii/  rna:  n  s:,i  Publications  Services, 
G  fi'  e  (  *  A  :  ..     stration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-OOf!-l 

RECORDS  ACCESS  PflOCEDORES: 

Same  as    Notification  procedure." 
Information  classified  pursuant  to 
Executive  Order  12356  will  not  be 
disclosed.  Information  received  in 
confidence  will  be  maintained  pursuant 
to  the  Commission's  Policy  Statement 
on  Confidentiality,  Management 
Directive  8  8.  "Management  of 
.^iiegations"  (formerly  NRG  Manual 
Ciiapter  0517),  and  the  procediires 
covering  confidentialitv  in  Chapter  7  of 
the  Office  of  Investigations  It  =,.edure8 
Manual  and  w;;i  no'  be  d.s'.l.>sed  to  the 
extent  that  disclos'ore  wouid  reveal  a 
confidential  source. 

co^rrEsnNG  record  procedures: 
SdTV.e  as    Notification  procedure." 

RECORD  SOCIRCE  CATEGOflftS: 

The  infcrmntion  in  trjs  ^vsitein  o! 
records  is  obtained  from  siu^rces 
iiicludmg,  but  not  linr.tt-d  to.NRC 
officials  and  empjc  yees  Federal,  State. 
local,  and  forf^lR^  agencios,  a::d  ■-..■ther 
persons. 

SVSTEMS  EXEMPTED  FROM  CEPTAC*  :PR0.^S<O»<S 
Of  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(k)(l).  (kK2), 
and  r»-)(6),  the  Commission  has 
exempted  portions  of  this  system  of 
records  from  5  U.S.C.  552a(c)(3).  (d). 
le)(l).  (e){4)  (G),  (H).  and  (1).  and  (f].  The 
exemption  rale  is  contained  in  10  CFR 
9  '^5  nf  the  NRC  regulations. 

NRC-24 

S'STEM  NAME: 

Government  Property  Accountability 

■System — NRC, 

SYSTEM  UXATK>N: 

Primary  System — 

a.  Property,  Procurement  and  Grants 
Branch,  Division  of  Contracts  and 


Property  Management,  Office  of 
Administration.  NTRC,  7920  Norfolk 
Avenue,  Bethesda,  Maryland; 

b.  Law  Library,  Program  Support 
Branch,  Office  of  the  General  Counsel. 
NRC.  11555  Rockville  Pike.  Rockville. 
Maryland; 

c.  Telecommunications  Branch. 
Division  of  Computer  and 
Telecommunications  Services.  Office  of 
Information  Resources  Management, 
NRC,  7920  Norfolk  Avenue.  Bethesda. 
Maryland; 

d.  Library  Services  Section, 
Information  and  Records  Management 
Branch,  Division  of  Information  Support 
Services,  Office  of  Information 
Resources  Management,  NRC,  7920 
Norfolk  Avenue,  Bethesda,  Maryland; 

e.  Information  and  Records 
Management  Branch,  Division  of 
Infonnation  Support  Services,  Office  of 
Information  Resources  Management. 
NRC,  7735  Old  Georgetown  Road, 
Bethesda,  Maryland; 

f.  Office  Automation  and  Network 
Development  Branch,  Division  of 
Computer  and  Telecommunications 
Services,  Office  of  Infonnation 
Resources  Management.  NRC,  7920 
Norfolk  Avenue,  Bethesda,  Maryland; 
and 

g.  Administrative  Service  Center. 
Facility  Management  Branch,  Division 
of  Contracts  and  Property  Management. 
Office  of  Administration,  NRC.  11555 
Rockville  Pike.  Rockville.  Maryland. 

Chiplicate  Systems — ^Duplicate 
systems  exist,  in  whole  or  In  part,  at 
locations  listed  in  Addendum  I.  Parts  1 
and  2. 

c*TEOCifi;E.s  Of  tHoi'V'.c-jAi%  -.'^-mr."  ev  ^.^g 

SrSTlM: 

NRC  employees  and  contractors  who 
have  cxistody  of  Government  property. 


C*TEOCW.ftS  Of  OFC-.X0S  (><  ^HS  S''ST  M: 


•cse  rox-urOi 


^Uon 


about  the  property  and  library  materials 
(such  as  type.  make,  model,  serial 
number,  NRC  tag  numbers,  location, 
title,  etc.),  and  information  about  the 
custodians  of  the  property  and  library 
materials  (such  as  name,  social  security 
number,  office,  and  office  location). 

a.  Property,  I'rocurement  and  Grants 
Branch — Ma}or  items  of  equipment  (e.g., 
office  furnishings,  automooiles,  etc.) 
and  items  of  sensitive  property  (e.g., 
cameras  and  cassette  recorders); 

b.  Law  Librarv — ^Library  materials 
including  'ouo'ki ,  microforms, 
periodicals,  and  legiskt  vfi  r-aNials. 

c.  Telecommunicatiui^  Brajioi — 
Telecommunications  prop>erty  (e.g., 
pagers,  modems  credit  cards); 

d.  Librap.  Services  Sectioo — Books 
and  library  materials; 
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e.  Information  and  Records 
Management  Branch — Record/ 
nonrecord  holdings, 

f.  Office  Automation  and  Network 
Development  Branch — ADP  equipment 
and  microcomputer  software;  and 

g.  Administrative  Service  Center — 
Parking  permits  for  N'RC-con trolled 
parking  spaces. 

AUTHOimr  rem  lUiKITNANCe  Of  txe  SVSTCU: 
31  U.S.C.  3511;  40  U.S.C.  483  (b).  (c) 
and  487(a}  (1988);  Executive  Order 
9397.  November  22,  1943, 

fKXniNi  US£S  Of  AECOAOS  UAiKTAiNEO  IM  THE 
tYST^ll,  mCUJO»tO  CATCOOAIES  Of  USEAS  AMO 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  maintain  an  inventory  and 
accountability  of  Government  property: 

b.  To  provide  information  for 
clearances  of  employees  who  separate" 
from  the  NRC;  and 

c.  For  any  of  Ihe  routine  uses 
specified  in  paragraph  numhiers  1 ,  1,  "S, 
and  6  of  the  Prefatory  Statement. 

POUOES  AND  PfUCnCES  FOR  STORMO, 
RETmEVWQ,  ACCESSING,  RETAJMNO,  AND 
OlSPOSINa  OP  REC0A03  (N  THE  SYSTtU: 

STOAAGE: 

Maintained  on  paper  records.  NRC 
forms,  magnetic  tape,  automated 
systems,  and  in  locked  file  cabinets, 
with  history  and  audit  files. 

HETHJEVAatLmr: 

Accessed  by  name.  sfx:ial  security 
number,  NT^C  tag  number,  ofBce,  and 

office  location.  , 

SAfEGUAROS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Computer 
records  are  password  protected. 

RETENTION  AHO  OISPO&AL: 

The  hardcopy  records  are  retained  for 
up  to  3  years  after  an  individual's 
responsibility  for  the  assigned 
equipment  terminates,  then  they  are 
destroyed  by  shredding  or  in  the  regular 
tjrash  disposal  system,  the  major 
automated  records  are  destroyed  when 
no  longer  needed,  or  at  Lhe  same  time 
as  the  hardcopy  records,  whichever  iS 
later.  Minor  automated  tracking  systems 
are  destroyed  when  no  longer  needed 

SYSTEM  UANAGER(S)  ANO  AOORESS: 

a.  Chief.  Property,  Procurement  and 
Grants  Branch,  Division  of  Contracts 
and  Prof)erty  Management,  Office  of 
Admmistration.  U.S.  Nuclear  Regulaton,' 
Commission.  Washington,  IX;  205. 5 S- 
0001; 

b.  Chief.  Program  Support  Branch, 
Office  of  the  General  Counsel.  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  IX  20555-0001; 

c.  Chief,  Telecommunications  Branch, 
Division  of  Computer  and 
Telecom.municaticns  Services,  Office  of 
Information  Resources  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

d.  Chief,  Library  Services  Section, 
Information  and  Records  Management 
BrancJi,  Division  of  Information  Support 
Services,  Office  of  Information 
Resources  Management,  US.  Nuclear 
Regulaton,'  Commis,sion,  Washington, 
DC  20555^001. 

e  Chief.  Infunnation  and  Records 
Management  Branch,  Division  of 
Information  Support  Services,  Office  of 
Information  Resoun::es  Management. 
U.S  Nuclear  Regulatory  Commission, 
Washington.  [X:  20555^01; 

f  Chief,  Office  .Automation  and 
Network  Development  Branch,  Division 
of  Computer  ana  Telecommunications 
Sanrlces,  Office  of  Information  and 
Resources  Management,  US  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001; and 

g.  Coordinator,  Administrative 
Service  Center,  Facility  Management 
Branch,  Division  of  Contracts  and 
Property  Management,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATTON  PSOCEDORE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Ser.ices, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  2055.5-0001. 

RECORD  ACCESS  PROCEOUfiES: 

Same  as  "Notification  procedure." 

COSTEmKS  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEOOfllES: 

Information  in  this  system  of  records 
comes  from  NRC  forms  signed  by  the 
individuals  having  custody  of  the  items, 
or  from  reports  and  memoranda 
received  by  the  Systems  Managers. 

SRC-25 


SYSTtM  NAME: 

Oral  Hi  St  or}'  f^rot.n"9r"i 


-NRC. 


SrrrtM  LOCATVDN; 

Offive  of  the  Secr«tary  of  the 
Commission,  NRC,  11555  Rockville 

Pike,  Rof;kville.  Maryland. 

CATEGORIES  Of  IND«V10UAtS  COVERED  BY  THE 
SYSTEM: 

NRC  employees,  former  employees. 
and  other  individuals  who  volunteer  to 
be  interviewed  for  the  purpose  of 


providing  information  for  a  history  of 
the  nuclear  regulatory  program. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 
Records  consist  of  interviews  on 
magnetic  tape  and  transcribed  scripts  of 
the  interviews. 

AUTHORmr  FOR  MAINTENANCE  Of  THE  SYSTEM: 
42  U  S.C.  2161b  (1988). 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOiNa  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

Infonnation  in  these  records  may  be 
used; 

a.  For  incorporation  in  publications 
on  the  history  of  the  nuclear  regulatory 
program;  and 

b.  To  provide  Information  to 
historians  and  other  researchers. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINtNG,  ANO 
OiSPOSiNQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  magnetic  tape  and 
transcripts. 

RETRIEVABtUTY: 

Information  is  accessed  by  the  name 

of  the  interviewee. 

SAFEGUARDS: 

Maintained  in  l-^cked  file  room. 
Access  to  and  use  of  these  records  are 
lim.ited  to  those  autiicnzed  by  the 
Historian  or  a  designee. 

RETENTION  ANO  DISPOSAL: 

Transcripts  are  retained  pennanently. 
Tapes  are  retained  until  no  longer 
needed  then  erased  and  reused. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

NRC  Historian,  Office  of  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  interviews  granted  on 
a  voluntary  basis  to  the  Historian  and 
his  or  her  staff. 

NRC-26 

SYSTEM  NAME: 

Administrative  Services  Files — NRC. 


SYSTEM  ux:ai 
Primary  s 

Administrai 
Center.  One 
Rockville  Pi 
Duplicate 
system  exis: 
Energy  Fed( 
Flint  North, 
Rockville.  N 

CATEGORIES  C 
SYSTEM: 

NRC  Fedt 
who  apply  i 
costs. 

CATEGORIES  C 

The  recor 
application: 
FULL  SHAI 
includes  tht 
name,  home 
telephone  n 
'.nformation 
commuting 
svstBm(s)  ui 
systemi  inch 
Federal  Cre^ 
purchases  o 
tickets,  repc 
of  .\ccounti 
of  subsidize 
.SIL*  RE  proj 
Administra! 
employee  h 
minimis  far 

AUTHORITY  FO 

5  use.  7 
19901,  42  U, 
101-20  104- 

R0UT1NE  USES 
SYSTEM,  WCtl 
THE  PURPOSES 

In  format! I 
used: 

a.  To  repc 
Service  the 
funds  used ' 
when  the  er 
allowable  d- 
amount; 

b.  To  pro\ 
authorize  tic 
Credit  Unio 
mass  transit 

c  To  pTO\ 
city,  county 
Government 

d.  For  the 
paragraph  n 
Prefatory  St 

POLICIES  ANO  I 
RETRIEVINQ,  Ai 
DISPOSWOOr 

STORAGE: 

Main  taint 
and  on  com 
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SYSTEM  LOCATION: 

Primary'  system — Office  of 
Administration,  Administrative  Service 
Center,  One  White  Flint  North,  11555 
Ror.kviUe  Pike,  Rockville,  Maryland. 

I>jplicate  system — A  duplicate 
system  exists,  in  whole  or  in  part,  at  the 
Energy  Federal  Credit  Umcn,  One  White 
Flint  North.  11555  Rockville  Pike. 
Rockville,  Maryland 

CATtOOniCS  Of  INOfVlDLALS  COVEStf  0  Bv  THE 

system: 

N'RC  Fecie,-a!  Government  employees 
who  apply  for  suDsidized  mass  transit 

rosts. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  records  consist  of  emplovee 
applications  to  participate  sn  the  NRC 
FULL  SHARF:  program,  This  application 
includes  the  employee  applicant's 
name,  home  address,  duty  station,  duty 
telephone  number,  badge  number,  and 
:,nfcrmation  regarding  employee's 
commuting  schedule  and  mass  transit 
svstBm(s)  used  Other  records  in  the 
systemi  include  reports  from  the  Energy 
Federal  Cj-edit  Union  on  employee 
purchases  of  subsidized  mass  transit 
tickets,  reports  fromi  the  NRC's  Division 
of  Accounting  and  Finance  on  the  use 
of  subsidized  funds  for  the  NRC  FULL 
,S}i\R£  program,  and  reports  from 
Administrative  Service  Center  when 
employee  has  exceeded  the  allowable  de 
minimis  fare  subsidy  amount, 

AUTMCRmr  FOR  MAJWTEKANCE  Of  THE  SYSTEM. 

5  U.S.C.  7901  note  prec.  iSupp.  II 
19901,  42  U  S  C,  161  (1988),  41  CFR 

101-20  104-3(a)  (19921 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  »#CLUO«NQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

hiformation  in  these  records  may  be 
used- 

a.  To  report  to  the  Lnteniai  Revenue 
Service  the  amount  of  Government 
hinds  used  by  a  Govenirnent  emplovee 
when  the  employee  exceeds  the 
allowable  de  minimis  fare  subsidy 
amount; 

b  To  provide  an  electronic 
authorization  to  the  Energy  Federal 
Credit  Union  the  sell  Federal  subsidiz,e„i 
mass  transit  tickets  to  employees, 

c  To  provide  statistical  reports  to  the 
city,  county,  State,  and  Federal 
Government  agencies; 

d.  For  the  routine  uses  specified  in 
paragraph  numbers  1,  4,  5,  and  6  m  the 
Prefatory  Statement. 

POLICIES  ANO  PfUCnCES  FOR  STORINa. 
nrnVEVtNa.  ACCESSWQ,  RETAiNINO,  ANO 
DISPOSmO  Of  MECOROS  IN  THE  SYSTEM: 

STORAGE : 

Maintained  on  paper  in  file  folders 
and  on  computer  disk. 


PETRIEVABiUTY: 

Indexed  by  name  cf  employee  and 

NRC  bed^e  nu.Tiber. 

SAFEaUAROS: 

Paper  records  and  backup  floppy 
disks  are  maintained  in  locked  file 
cabinets  imder  visual  control  and 
employees  of  the  Administrative 
Services  Center.  Computer  files  are 
maintained  on  a  hard  drive,  access  to 
which  is  password  protected.  Access  to 
and  use  of  these  records  are  limited  to 
those  persons  whose  official  duties 
require  access  and  Energy  Federal 
Credit  Union  employees  who  need 
authorization  to  sell  federally- 
subsidized  mass  transit  tickets. 

RETEVT10N  ANO  DtS5>0SAt; 

Re     :  Js  are  retained  for  1  year 
following  the  last  month  of  an 
employee's  participation  in  the 
subsidized  mass  transit  fare  program. 
Paper  copies  are  destroyed  by 
shredding.  Computer  files  are  destroyed 
by  deleting  the  record  from  the  file. 

SYSTEM  MANAGE  =»fS)  AND  ADDRESS' 

Coordinator,  Administrative  Service 
Center.  Division  of  Contracts  and 
Property  Management.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001. 

NOTinCATION  pf^OCtOURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
rx:  20555-0001. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

.Applications  subm.itted  b\  N'RC 
employees  and  reports  from  tne  Energy 
Feder,3l  Credit  Union,  the  NRC  Division 
of  .^Lccountmg  and  Finance,  and  the 
Administrative  Service  Center. 

NRC-27 

SYSTEM  HAUE: 

Radiation  Exposure  Information  and 

Reports  Svstem  fREIRS)  Files— NRC. 

SYSTEM  LOCATION: 

Primary  syste.m — Science 
.Applications  International  Corporation 
[S.MCl.  165  Mitchel!  Road  Ook  Ridge, 
Tennessee  3-830 

Duphcate  systems — DupUcate  systems 
exist,  m  whole  or  m  part,  at  the 
locations  hsted  in  Addendum  I,  Parts  1 

UTAl  2, 


CATEGORIES  Of  INOIVIOUALS  COVERED  B*  ^Ht 

SYSTm: 

Individuals  monitored  for  radiation 
exposure  while  employed  by  or  visiting 
or  temporarily  assigned  to  certain  NRC- 
licensed  facilities:  individuals  who  are 
exposed  to  radiation  or  radioactive 
materials  in  incidents  required  to  be 
reported  pursuant  to  10  CFR  20.403  and 
20.405  by  all  NRC  licensees;  individuals 
who  may  have  been  exposed  to 
radiation  or  radioactive  materials  offsite 
frt)m  a  fadUty,  plant  installation,  or 
other  place  of  use  of  licensed  materials, 
or  in  unrestricted  areas,  as  a  result  of  an 
incident  involving  byproduct,  source,  or 
special  nuclear  material. 

CATEOCoirS  T*  RECORDS  IN  "'•^f  S'-S'Xy 

relating  to  an  individual's  name,  sex, 
social  security  number,  birth  date, 
period  of  employment,  place  and  period 
date  of  exposure;  name  and  license 
number  of  individual's  employer;  name 
and  number  of  licensee  reporting  the 
information;  radiation  doses  or 
estimates  of  exposure  received  during 
this  period,  type  of  radiation,  part(s]  or 
organ(s)  exposed,  and  nuclide(s) 
involved. 

ACO"^"^'  fC^«  MAjS-1N,*>*:i  C>«   '-'-it  SYSTEM: 

42  U.S.C. 2073. 2093. 2095,  2111. 
2133,  2134,  and  2201{o)  (1988);  10  CFR 
20.401,  20.408-20.409  (1992);  Executive 
Order  9397,  November  22. 1943. 

ROUnNE  USES  Of  RECORDS  MAi»."Ai>.F:  iK  ^'nf 
SYSTEM,  IMCLU04N0  Cl*TiCjnitS  ';'  .:>l'-b  *'0 

THE  PUOf»CSES  C*  S-Xlf-  aSES: 

.;.:„:;:.ui.>:;. .:.  ti.t^e  records  maybe 
used: 

a.  To  provide  data  to  other  Federal 
and  State  agencies  involved  in 
monitoring  and/or  evaluating  radiation 
exposure  received  by  individuals  as 
enumerated  in  the  paragraph 
"Categories  of  individuals  covered  by 
the  system";  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prpfn'-- '/  '^'-'•ement. 

POtJCIES  ANC  PRACnctS  f'OB  S'M.wiNG, 
'!E""HtE/>HG.  ACCtS.Sl'**:..,  Rf'Ai**.*;.    **.: 
C»iSPC'SlSG  Of  «(-Ci:W3S  ih  '•>*(   S''S'!  IM 

STORAuE. 

Records  are  computerized  and 
maintained  on  magnetic  tape, 
maintained  in  log  books,  and  filed  as 
either  a  computer  printout  or  original 
paper  document. 

RrmiEVABtLJTY: 

Records  are  accessed  by  individual 
name,  social  security  number,  and  by 
licensee  name  or  number. 

SAfEQUAROSl 

Information  maintained  at  SAIC  is 
accessible  only  to  the  Office  of  Nuclear 
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Reg-iilatory  Research  Reports  kept  by 
the  Office  of  Nuclear  Regulatory 
Research  axe  in  file  cabinets  and 
bookcases  in  a  secured  building,  A  log 
is  maintained  of  both  telephone  and 
\%Titten  requests  for  infornia'.ion 

RETEKTKM  ANO  OtSPOSAl: 

REIRS  !;nRC-27)  Retention  and 
Disposal 

a.  Onginal  paper  documents  from 
which  all  data  ore  entered  into  REIRS 
are  destroyed  2  years  after  input  into 
REIRS: 

b.  Original  paper  documents  from 
which  only  selected  data  are  entered 
into  REIRS  are  retained  permanently; 

c.  Log  books  are  retained 
permanently; 

d.  Computer  pnntouts  are  destroyed 
when  superseded  or  obsolete;  and 

e.  Magnetic  tapes  are  retained 
permanently. 

SYSTEM  MANAQCR(S)  ANO  AOORESS: 

REIRS  Proiect  Manager.  Radiation 
Protection  *  Health  Effects  Branch. 
Division  of  Regulatory  Applications, 
Office  of  Nuclear  Reg^uiatory  Research, 
US  Nuclear  Regulatory  Commission, 
Washington,  DC  203;5~()OOl. 

MOTTflCATXJN  MOCEDUBE: 

Director.  Duision  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  .^dminisL'-aLion,  U  S.  Nuclear 
Reg^aiatar.-  Commission,  Washington, 
DC  20555-0001. 

RECOeO  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

COMTESTINQ  RECO«0  PROCEDURES: 

Same  as  "Notificat.on  procedure." 
RECORD  SOURCE  CATEQOfllES: 

Inform.ation  in  this  system  of  records 
either  comas  from  licensees  required  to 
report  radiation  exposure  information; 
the  subiect  mil  vidua'.,  the  individual's 
employer;  the  person  in  charge  of  the 
facility  where  the  individual  has  been 
assigned,  or  NRC  Form  5,  Occupational 
Exposure  Record  for  a  Monitoring 
Period 

NRC-28  I 

SYSTEM  HAMC: 

Recriitine,  Examining,  and  Placement 

Records— N'RC- 

SYSTEM  LOCATION: 

Pnmarv  system — For  Headauarters 
personnel.  Office  of  Personnel,  NRC, 
8120  Woodmont  Avenue,  Bethesda, 
Maryland.  For  Regional  personnel,  at 
each  of  the  Regional  Offices  listed  in 
Addendum  I,  Part  2.  For  applicants  to 
the  Honor  Law  Graduate  Program, 
Office  of  the  General  Counsel,  NRC, 


11555  Rockville  Pike.  Rockville. 
Maryland. 

Duplicate  systems — Duplicate  system.s 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2 

CATtG».>«lES  Of  IKOWOUAIS  COVERED  BY  TME 

SVSTM 

Persons  who  have  applied  for  Federal 
employment  with  the  NRC  NRC 
employees  in  the  upward  mobility  and 
COOP  program, 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  contain  general 
application  information  relating  to  the 
education,  training,  employment 
history,  earnings,  past  performance, 
criminal  convictions,  if  any,  honors, 
awards  or  fellowships,  military  service, 
veteran  preference  status,  birth  date, 
social  security  number,  home  address 
and  telephone  numbers  of  persons  who 
have  applied  for  Federal  emplovTnent 
with  the  NRC  (SF-171,  resumes,  aiid 
similar  documents).  The  records  also 
contain  personnel  qualification 
statements,  job  descriptions,  self- 
evaluation  forms,  examination  results, 
supervisory  evaluation  forms, 
performance  appraisals,  upward 
mobility  counselor's  reports,  training 
guides,  course  plans,  interviewer 
evaluation  forms,  and  related 
correspondence. 

Al/THORmr  FOR  MAIK^NANCE  Of  THE  SYSTEM: 

5  U.S.C.  3301,  5101,  7201  (1S8P,1;  42 
U.S.C.  2000e;  42  U.S.C.  220Ud)  (1988); 
Executive  Order  9397,  November  22. 
1943;  Executive  Order  11478,  Augusta, 
1969  as  amended  by  E.xecutive  Order 
11590.  April  23,  1971;  Executive  Order 
12106,  December  2B   1978 

ROUTINC  USES  Of  RECORDS  MAINTAINED  IN  THE 
S^'STIM,  INCl  jDiWi  CATEGORIES  OF  USERS  ANO 
1  HI  PROPOSES  Of  SUCH  USES: 

i_:Lrmation  in  these  records  may  be 
used: 

a.  To  furnish  information  to  agencies 
related  to  transfer  or  consideration  or 
employment; 

b.  To  prepare  reports  for  transmittal  to 
the  Office  of  Personnel  Management 
and/or  Merit  Systems  Protection  Board; 
and 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

POiJCieS  AND  PRACTICES  POR  S'ORING, 

RE'^''IEVl^Ki    ACCESStNQ,  RETAINING.  AND 
DiSPOaKG  0*  RECORDS  IN  THE  SYSTEM: 

sroRAat 

Re<:oras  are  maintained  pnm.arily  on 
paper,  forms,  and  lists  in  file  folders. 
Also,  certain  data  is  maintained  on 
computer  media. 


RETRIEVABILmr: 

Records  are  indexed  by  name  and  an 
identification  number  assigned  to  each 

individual. 

SAFEGUARDS: 

Maintained  in  unlocked  file  cabinets 
and  in  a  password-prote<:ted  automated 
system.  Access  to  and  use  of  these 
records  are  lim.ited  to  those  persons 
whose  official  duties  require  such 
access 

RETENTION  AND  OtSPOSAl.: 

a.  Applications  and  related 
correspondence  are  destroyed  when  2 
years  old, 

b.  Registers  of  eligibles  are  destroyed 
5  years  af^er  an  individu-sl's  eligibility 
terminates; 

c.  Cancelled  and  ineligible 
applications  are  returned  to  the 
applicant  or  are  destroyed  90  days  after 
date  of  action; 

d.  Eligible  applications  are  destroyed 
upon  termination  of  the  register  unless 
brought  forward  to  new  register  or 
placed  on  inactive  register; 

e.  Electronic  records  contained  m  the 
Applicant  Review  System  are  destroyed 
when  2  years  old  or  when  no  longer 
needed,  whichever  is  later;  and 

f.  General  correspondence  records  are 
destroyed  when  3  years  old. 

SYSTEM  MANAGER(S)  ANO  AOORE&S: 

Chief,  RecRiitment,  Lacentive  and 
Benefits  Programs,  Chief,  Employment 
Staffing  Program.s;  Chief,  Executive  and 
Operational  Support,  Office  of 
Personnel,  US.  Nuclear  Regulatory 
Commission,  Washington,  DC  2G5.55- 
0001.  For  applicants  to  the  Honor  Law 
Grad'iato  Program — Chief,  Program 
Support  Branch.  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  W'ashington,  DC  20555- 
0001. 

NOTIRCATION  PR0CEDU«E: 

Direr^.G.-,  Divi.sion  of  Freedom,  cf 
Information  and  Publications  Senices, 
Office  of  Adm.inistration,  U.S.  Nuclear 
Repjlatorv  Commission,  Washington, 
DC  20555'-OOC1 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

Some  information  was  received  in 
confidence  and  will  not  be  disclosed  to 
the  extent  that  disclosure  would  reveal 
a  confidential  source. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies  or  is  derived  from 


SYSTEMS  EXE 

:« ■'IE  act:. 


CATEGORIES  C 
system: 

NRC  staff 
licensaes,  C 

other  corres 

CATEGORIES  C 

Documen 
originated  b 
information 

AirrHORrrY  fo 

44  use. 
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ime  and  nn 
led  to  each 


B  destroyed 
:ster  ur.less 
ster  or 


info'mation  supplied  bv  that  .r.dividual, 
mdr-.Tduai's  current  ard  previ;ni; 
'•■^perx.soT  within  and  oataidt'  NRC, 
.;pvv  ard  mobility  and  COOP  counselors 
and  program  coordinator,  with  the 
nxception  of  reports  from  medical 
personnel  on  physical  qualifications, 
results  of  examinations,  preemplo}'ment 
evaluation  data  furnished  by  references 
and  educational  institutions  whose 
names  were  supplied  by  applicant,  and 
information  from  other  Federal 
«2eni"ies 

C*  THE  ACT:  . 

Pursuant  to  5  U.S.C.  552a(k](5J.  the 
Commission  has  exempted  portions  of 
this  system  of  records  from  5  U.SC. 
552a(c)(3),  (d),  (e)(1).  (e)(4)  (G).  (H),  and 
(1).  and  (f).  The  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
rfigulations. 

SRC-29 

SYSTtMKAMe: 

Nuclear  Documents  System 
(NUDOCS)— NRC. 

SYSTEM  location: 

Primary  system — Office  of 
Information  Resources  Management, 
NRC,  7920  Norfolk  Avenue,  Bethesda. 
Maryland. 

Duplicate  systems — ^Duplicate  systems 
e.xist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2;  NUDOCS  Contractor  Site,  7101 
Wisconsin  Avenue,  Suite  1400. 
Bethesda,  Mandand;  and  the  NRC  Local 
Pub?;.:  [)'«.".-■:■■:!  Ro^- rns  (LPDRs)  at  the 
3ddresse>;  incL'B'Pd  ir  NUREG/BR- 
(ii)88,  licensee  legations,  National 
Laboratories,  and  other  locations 
uti'iizing  NRC  documents. 

CATEGOfllES  Of  INDIVIDUALS  COVE  RE  0  8'  '•■<£ 
system: 

NRC  staff,  contractors,  subcontractors, 
hcensaes,  Congressional  offices,  and 

other  correspondents  with  the  NRC. 

CATEGORIES  Of  PECOROS  IM  THE  SYSTEM: 

Documents  both  received  by  and 
originated  by  the  NRC.  No  classified 

information  is  maintained  in  the  system 

AUTHoarrY  fcm  uajnt^hahci  or  the  svsttM: 
44  U  S  C,  3101  (19S85 

ROUTINE  USES  Of  «ECOflDS  MAINTAINED  IN  THE 
SYSTEM,  IWCLUOINO  CATEGORIES  Of  USERS  AND 
PURPOSES  Of  SUCH  USES: 

Information  in  these  records  may  be 

used: 

a.  To  refer,  where  appropriate, 
inquiries  to  other  Federal  agencies  or 
persons  for  their  reply  or  actioiv 

b.  To  provide  information  tc  pt,':son.s 
or  agencies  requesting  this  infGrn:idt;or 


including  pr  .v:sion  of  daily  accession 
lists  in  the  NRC  PDR  and  weekly  and 
annual  accession  lists  in  the  LPDRs; 

c.  To  prepare  a  monthly  "Title  List  of 
Documents  Made  PubUcly  Available 
(NUREG-0540)"; 

d.  To  serve  as  the  NRC's  official 
record  for  documents  placed  in  the 
system;  and 

e.  For  any  of  the  routine  uses 
specifipd  !"  ♦ho  Prefatory  Statement. 

POUCIES  A^C  C"*.;'iCES  ^P  STORING, 

TE^RIEVii'*3    #.:.::,lS:NK~r.  SF'  t^NiNQ,  ANO 

^.sp-:>s-'-,'C-  :,f  ^icoHoa  in  the  system: 

STORAGc. 

Maintained  on  microficho,  disks,  and 
tapes. 

-■i.  "■=^it».-,8'lJTY: 

Accessed  by  name  (author,  recipient, 
word,  or  phrase),  corporate  source,  title 
of  document,  subject  matter,  word  or 
phrase,  or  other  identifying  document  or 

control  number. 

Access  to  and  use  of  NRC  internal 
records  are  limited  to  NRC  personnel. 
Information  not  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(FOL\).  10  CFR  Part  9,  and  10  CFR  2.790 
is  pubUcly  available  in  the  NRC  PDR 
and  LPDRs.  Automated  records  are 
rs'^sword  protected. 

hetentton  and  dis*>osal: 

NUDOCS  records  are  currently 
unscheduled  and  must  be  retained  until 
a  records  disposition  schedule  for  this 
material  is  approved  by  the  National 
Archives  and  Records  Administration. 

system  manage «iS'  ANC  ADOflESS: 

Chief.  Document  Management 
Branch.  Office  of  Information  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

sOTiRCATVC-N  P«OCEDUPt: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 

nC2os55-ooni 

'5t;0RC  ACCESS  PROCEDURES. 

S. !::,.-  hi    \'  •..^]    r^jn  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES. 

I::fQrrn<iiion  u:  this  system  of  records 


!:-es  fr( 


irrp^iir.r,  I'lence 


:.,r;itnatt>d  L\\  ani  rei,>i  v^u  by  NRC,  and 

NRC  er;-;pi''.vi-'es 


S^STEWS  f  XEMPTEC  FROM  CC^'AiS  pqCViJxOHS 

o*'  THf  *CT: 

I  -:b>.ant  to  5  U.S.C.  552a(k)(l).  the 
Commission  has  exempted  portions  of 
this  system  of  records  from  5  U.S.C. 
552a(c)(3),  (d).  (e)(1).  (e)(4)(G),  (H)  and 
(I),  and  (f).  This  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

S  > ::  'x  M  •<  *.  1/ ; 

Manpower  Resource  Tracking  System 
Records— NRC. 

system  locatnm: 

Primary  system — Division  of 
Computer  and  Telecommunications 
Services,  Office  of  Information 
Resources  Management.  NRC.  7920 
Norfolk  Avenue.  Bethesda,  Maryland. 

Duplicate  systems — ^Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2.  and  at  the  National  Institutes  of 
Health  Computer  FaciUty,  Bethesda. 
Maryland. 

C*'^  V  =iES  Of  INWVIOUALS  COVERED  BY  THE 

NRC  employees. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
relating  to  the  number  of  regular  and 
nonregular  hours  worked,  the  nature  of 
the  work,  and  work  load  projections, 
scheduling  and  project  assignments. 

AI/THORmr  FOR  MAINTENANCE  Of  T>«  SYSTEM: 
42  U.S.C.  22Gl(d).  2201(p)  (1988). 

ROUHKE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM   INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  O*  SUCM  USES: 

Liformation  in  these  records  may  be 
used: 

a.  As  a  project  management  tool  in 
various  management  records  throughout 
the  NEC;  and 

b.  For  the  routine  uses  specified  in 
paragraph  numbers  5  and  6  of  the 
Prefatory  Statement. 

KXJCIES  AND  PRACTICES  FOR  ST'^^ivS 
RETRlEVJNC,  ACCESSING.  RETAl'.:    ^    *  c 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Maintained  on  paper  and  in  computer 
files,  computer  records,  on  tapes,  and 
disks. 

RETRJEVABILfTY: 

Accessed  by  name,  project,  program, 
or  activity  numbers;  docket  number; 
Technical  Assignment  Control  System 
(TAGS);  or  planned  accompUshrnent 
numbers. 
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Access  to  ard  u>e  of  these  records  are 
limited  to  those  ptrscn!;  whose  off5cial 
duties  require  such  acc:ess.  Automated 
system  records  are  password  protected. 

RETIMTION  ANO  WSPOSAl: 

Retained  until  no  longer  needed. 

SVSTiM  UAKAaeR(S)  AND  AOOflEaS: 

Direirtor.  Division  of  Computer  and 
Telecommunications  Sen-ices,  Office  of 
Information  Resources  Management. 
US.  Nuclear  Regulator/  Commission. 

Washington ,  DC'lO i s 5-CiOO  1 

NOTWCATION  PflOCEOUnt: 

Dire.t-ir.  Division  of  Freedom  of 
Lnforn.ation  and  P^ablications  Services, 
Office  of  Admirastration,  U.S.  Nuclear 
Regijlatorv  Commission,  Washington, 

DC  205.55-OCOl 

BECOWO  ACCESS  P«OC£Don£8: 

Same  as    Notification  procedure." 

COffTESTlNC  RECOflD  P«OCEDU«ES: 

Same  as    Notification  procedure." 

RCCOWD  SOOBCE  CATEGO«IES: 

Information  in  this  system  of  records 
crmes  from,  the  indivivi..al  to  whom  it 
P'  rtams.  individua.  s  super\'isors,  and 
NRC  management. 

SYSnU  HA  WE: 

Correspondence  and  Records.  Office 

of  the  Secretarz—NRC. 

SYSTEM  location: 

Pn  m ary  s yst e rr,  — Office  of  the 
Secretary,  Correspondence  and  Records 
Branch.  NRC.  11555  Rockville  Pike. 
Rnckv;!ie  Mai-yland 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  m  part,  at  the 
Contractor  Site,  7101  Wisconsin 
.\v9nue,  Suite  1400.  Bethesda, 
Maryland;  and  at  the  locations  Hsted  in 
Addendum  I  Parts  1  and  2 

CATEOOfll£S  Of  lHa¥K>UAi.S  COVERED  at  THE 
SYS-^EM: 

The  majority  of  records  in  this  system 
consist  of  internal  NRC  memoranda 
between  NRC  employees  and  the 
Chairma".  a  Commissioner,  or  the 
Sec  re  tar;  :n  the  ordinary  course  of 
ca.-rying  out  the  official  business  of  the 
■■.RC.  Records  also  include 
correspondence  from  Members  of 
Consress  and  "heir  staffs  including 
cons:i*.uer:t  r^jferrais  and  White  House 
correspondence  referred  to  the  NRC  for 
response  as  well  as  correspondence 
from  representatives  of  mdustnes  and 
other  groups  affected  by  NRC 
regulations,  and  the  general  public. 
Correspondence  may  identify  an 


individual's  social  security  nu.mber, 
birth  date,  address,  and  emphvment 

CATt(K}f'i.S  Of  RtCOflOS  \H  TME  SYSTEM: 

These  records  contain  information 
concerning  all  subjects  which  directly 
or  indirectly  relate  to  the  fulfillment  of 
NRC's  statutory  mandate.  Records 
include  information  dealing  with  the 
policy,  legal,  administrative,  and 
adjudicatorv  functions  of  the  NRC. 

AUTMOftrrr  foa  majktenance  of  the  system; 
44  use.  3101  (1988). 

aCK/'>t£  .;S£S  Of  SECORDS  MAJ^^rAlNEO  IK  THE 

s*s^t«,  iHci.,.j;j<»«G  c*T?ooniES  Cf  uSEas  and 
fujeposts  '3f  SUCH  jses. 

Information  in  these  records  may  be 
used  for  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

POLICIES  AND  PPACTKES  K»R  ST0SIM3, 

Rf-Ptf  vTNG,  ACCeSStMS.  BETAINISG,  ANO 
DiSPCStN  J  Of  RECOflDS  IN  THE  SYSTEM: 

S'oaACE. 

The  records  are  maintained  in  file 
folders,  on  computer  media,  and  on 
microfiche. 

RETHIEVABiUTY: 

Records  may  be  accessed  by  subject 
matter  headings,  author's  last  name, 
addressee's  last  name,  activity  number, 
date  of  document,  and  date  of  receipt  of 
document  or  file  location. 

SAfEGUAROS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Classified 
materials  are  maintained  in  approved 
safes,  and  unclassified  records  are 
maintained  in  file  cabinets  and  rolling 
file  equipment.  Computer  files  are 
password  protected. 

RETEKTKM  AND  04SPOSAL: 

Paper  records  and  the  related 
computer  indexes  are  retained 
permanently. 

SYSTEM  UANAOER(S)  ANO  ADDRESS: 

Chief,  Correspondence  and  Records 
Branch.  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

N-'j "if iCf  •:n  p«c«:. tDu«E: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

RECO«0  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure.  " 
Some  information  is  classit~ed  pursuant 
to  Executive  Order  12356  and  will  not 
be  disclosed. 


CONTESriNQ  RECOWO  P«OC£DUPES: 

Sane  as  "Notification  procedure." 


RECCO  SOURCE  CiTESO«l£S 

Information  m  thi^  '■vi 
comes  frcm  com.m' 
Commtss.on  and  resoonses  thereto 


vit'Tn  r.f  T'^i'ords 

at;cns  to  tuti 


SYSTE**S  EXEMPTED  FROM  CEBTA'N  PflC'/'StOKS 
Of  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(k){l),  the 
Commission  has  exempted  portions  of 
this  system  of  records  from  5  U.S.C. 
552a{cl(3],  (d),  (e)(1),  (e)(4)  (G),  (H),  and 
(!),  and  (f]  The  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-32 

SYSTEM  NAME: 

License  and  Applicant  Taxroser 
Identification  Number  Records— NKC. 

SYSTEM  LOCATK/N: 

License  Fee  and  Debt  ColleCtian 
Branch,  Office  of  the  Controller,  NRC, 
Maryland  National  Bank  Building,  7735 
Old  Georgetown  Ro^d,  Bethesda, 
Maryland 

CATEGORIES  Of  INOtVIOUALS  COVERED  BY  TME 
system: 

NRC  licensees  and  individuals  or 
con.panies  who  have  filed  applications 
for  an  NRC  license. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  License  Fee 
and  Debt  Collection  Branch  computer 
systems  maintaining  a  taxpayer  ID 
number  and  application  or  license 
number.  These  systems  include  billing 
information  related  to  a  particular 
license  or  application.  These  systems 
are  computerized  data  bases  with 
licensee  or  applicant  name,  billing 
address,  license  or  application  number, 
fee  categories,  regional  affiliation,  and 
billing  history. 

AUTHORITY  fOfl  MAIKTEMANCE  Of  THE  SYSTEM; 
31  U.S.C.  3701(a)(3)  (1988);  42  U.S.C. 
2201  fl988};  42  U  S  C.  5841  (1988);  10 
CFR  Parts  15,  1^0,  171  (1992) 

ROUTINE  USES  Of  RECORDS  MAiNTAINEO  IN  THE 
SYSTEM,  INCLUCINO  CATEGO^'ES  Of  USERS  AMD 
THE  PURPOSES  Of  SUCH  USES: 

I:  t'>rmaticn  in  these  records  may  Ije 
used  to  refer  delinquent  d-dbts  to  dtht 
colledion  agencies  and  for  any  of  the 
routine  uses  specified  in  Lhe  Prefatory 
Statement, 

OISCLCSURES  TO  CONSUMER  REPOflTlNG 
AGENCIES: 

Disclosures  pursuant  to  5  U  S  C. 
5r)2a[bj(12):  Disclosures  m.ay  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 


POuciES  km. 

RETWCVINO, 

Dtsposmo  01 


SAfEGUAROS 


RECOflD  ACCEJ 

Same  as  " 

C  ok;  STING  Rj 

T,h  ne  as  "1 

RECoao  soui« 

NRC  licen 
Mcenses. 


UMI 
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P04JC»£S  AMD  WUCT1CE8  «>«  STOR»*0, 

prmcvwQ.  ACCESSMQ,  mnun^ta,  and 

DiSPOSMQ  Of  KECOROa  M  T>«  SVSTEtt: 

STORAGE: 

Ir. formation  contained  in  this  syslera 
!s  stored  on  h/ird  copy  and  on  computer 
media, 

RFnwrvABa/nf: 

ill  formation  is  retrieved  by  license 
number,  application  number,  licensee  or 
applicant  name,  invoice  number,  or 
taxpayer  identification  number. 

SAfEGUAROS: 

The  data  bases  ar*  maintained  in  an 
area  where  access  is  controlled  by 
keycard  and  limited  to  those  with  a 
need  for  access  to  the  work  area,  and  id 
a  building  where  acxess  is  rx)ntrolled  by 
8  secunty  guard  force.  These  data  bases 
are  under  visual  control  during  duty 
hours.  After  duty  hours,  access  to  the 
building  is  controlled  by  a  security 
guard  force  and  access  to  each  floor  is 
controlled  by  key  card  Computer 
records  are  password  protected. 

RETEMTXJN  AND  DISPOSAL: 

These  records  are  dpstroved  in 
accordance  with  the  retention  periods 
provided  for  in  Genera!  Re<  ords 
Schedule  (GRS)  6-10. b  or  when  no 
longer  needed,  whichever  m  later. 
Computer  files  are  deleted  after  the 
expiration  of  the  retention  penod 
auLhorized  for  the  disposable  hard  copy 
file  or  when  no  longer  needed, 
whichever  is  later 

SrSTtM  lyUMAQEFHS)  AkD  ADCIESS: 

Chief.  License  Fee  acd  L^>bt 
Coiiect.D.'i  Branch.  Division  of 
Accounting  and  Finance.  Office  of  the 
Controller.  U  S.  Nuclear  Re^latory 
Commission,  Washington.  IX  20555- 
0001. 

H.?-nr!CAT10N  PROCEDURE: 

Director.  DiVisum  of  F:»-iofi!  ;'f 
In.'orma'ic.n  and  Piibn  ,ftt:U!-s  S»-rv>a>s 
Officp  of  .'''.dminisLrancn.  U  S.  NucSdar 
Repuldtr-v  Com-ni.ssion   \V  ;shingion, 

DC  2u'o5-OOn! 

RJCORD  ACC££S  PROCECXJRCS: 

Vi7ie  as    .Nctification  prccedure." 

CON    i^S^-IWG  RECORD  PROCfll.j'*-  3: 

r.>  .n«  as    N  stifi  a'.ion  prccedure." 

RECORD  SOURCE  CATIGOfUf  S: 

NRC  licensees  and  applicants  for  NRC 
licenses. 


NRC-33 

SYSTEM  NAME: 

.Special  Inquirv  Ft  >- -.NRC. 

SYSTEM  L0CAT10W; 

Primary  syslem — J-  pec.a!  Liquiry 
Group,  NRC,  11555  Rockville  Pike, 

Rtx:itviile.  Maryland 

Duplicate  systoms  -Duplicate  system n 
exist,  in  whole  or  m  pa-l,  b»  \h(' 
locations  listed  in  Aadendum  I,  rpr_s  1 
a.Td  2. 

CATEGORIES  Of  INOfVTOUALS  COVERED  B*  t>,( 
SYSTEM; 

Individuals  possessing  liiforrnaiioii 
regarding  or  having  know  ledge  of 
matters  of  potential  or  actual  cxinceni  !o 
the  Commission  m  cnnnetrtion  with  thp 
investigation  of  an  Sfxident  or  madent 
at  a  nuclear  power  plant  or  other 
nuclear  facility,  or  an  incident  involving 
nuclear  materials  or  an  alienation 
regarding  the  public  health  and  safety 
related  to  the  NRC's  m;.s<;ion 
responsibilities. 

CATEGORIES  Of  RECORDS  IN  TME  S^STEln; 

The  system  consists  of  an  alphabetical 
index  file  bearing  maividua!  names 
The  index  provides  access  to  asMxie'ed 
records  whicii  are  arranged  by  subiect 
matter,  title,  or  identifying  nambeHs! 
and.or  letter(s).  The  system  mrorporatBs 
the  records  of  all  Commission 
correspondence,  mernoramia.  audit 
reports  and  data,  interviews. 
questionnaires,  legal  papers,  exhibits. 
investigative  reports  and  data,  and  otht;: 
material  relating  to  or  developed  a.-;  a 
result  of  the  inquirv,  study,  or 
inve,<itigauon  of  an  accsoinH  -m  ,;i.,.'i»ir:! 

kumottmr  for  majntenamce  o*  ttic  s-'s^'Em 
42  use.  2201  (c).  (i)  and  (o)  (1988). 

ROUTWiE  USES  Of  RECO«W>S  MAW^AWtO  •♦<  ^Mf 
SYSTEM,  INCLUOINO  CATElOflttE  ^-f  JSt.HS  AMD 
THE  PURPOSES  Of  S'CH  uSrS 

li.iorn-.a'.ion  :n  these  records  may  be 
used 

8  To  provide  information  relating  to 
ar.  item  which  has  been  referred  to  the 
Commission  or  Special  Inquiry  Group 
for  investigation  bv  an  agency,  group, 
organization,  or  mdiwdual  and  may  be 
disclosed  as  q  rontint  use  to  notify  the 
referring  agency,  groi  p,  organization,  or 
individual  "!  ifie  status  of  the  matter  or 
of  any  d«  ision  or  deiermination  that 
has  been  .mflde; 

b.  To  disclose  a  .'ecord  as  a  routine 
use  to  a  foreign  country  pursuant  to  an 
intemationa]  treaty  or  convention 
entered  into  and  ratified  by  the  United 
States; 

c.  To  provide  records  relating  to  the 
integrity  and  efficiency  of  the 
Commission's  or>erat>ons  and 


iri'tiia^-HrntHii  and  rn«'.  ite  GiSftenwui-U'd 
oulsiile  t,ti«  C^i.;..rT,jf..*,i<in  e«  j.-r-i  (,f  ;r,,,. 
Comnu&i))!)!'!,  s  rf*siHH)S''']  ,]'.\  ti,   .^'(  fi 
the  Coogre'Vf)  f,n.:  :,iie  p,j!,ii,>  .:i;">i.i, 
Comm!s«;..;,  •  ;'t'';:', -•.■,    -.,:    ; 

(i    f-or  anv  uf  trie  rniitine  us^t^ 
s,  •-  .  *■■■      ::  ;  vi^;''!.;  r.  "    -  ■^•-•.  ■;    2,  4, 

■^      HI      •    t- 


!H  r^'p*,::. 


f.i'^mt'vmi,  kcci&sma.  m^ksmta.  *nc 

»SPOS**G  or  RECORDS  W  TM*  SYrTM' 
SrOA*G£,. 

Ml    '.:.:)»-!  on  microfiche,  disks, 
■«;♦•'•  h:\(^  ;.iiper  in  file  folders. 

n  !  s  rtre  maintained  in  secured 


vault  facihties 

Rrrwrv*IR!L.TV- 

A:.  ;  t'svc!  •■',■  n.iri>«  (author  or 
-H.  i;iu^:,t  \  ■  ciriKirate  source,  title  of 

dcrt  Linien^    sii;:r|i'*("';  matie^    n:  n',fj«r 
idnnt,rv:r.g  aocuneiu  _:  ^ulUcji 
number. 

SAFEGUARDS 

These  records  are  located  in  locking 
metal  filing  cabinets  or  safes  in  a 
secxired  facihty  aifi  art  n .  p.!  ifiole  only  to 
anthori7.pd  personnel  wnose  outiea 

RfTEWTKJN  *HD  WSPOSAt, : 

Paper  and  microfiche  records  and 

reis'fd  alphabe'ica!  indexes  are  retained 
peniitii. »;;;;,  V  Ljo<,t.'nnic  records  are  ^Ifn 
retained  permanently. 

S'STEM  MAHAGEWS)  kHD  AODRf  SS' 

Kecuras  Mdnr^'f-r   S;K>LiQi  Inquiry 
Group,  U.S   N  If  H(ir  Regulatory 
Commission,  Washington,  E)C  20555- 
0001 

Director.  Division  of  Freedom  of 
Information  and  Publicatiwis  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-mfM 

RECORD  ACCESS  PAOC£i>viHES. 

Same  as  "Notification  procedure." 
Information  classified  pursuant  to 
Executive  Ch-der  12356  will  not  be 
disclosed.  Information  received  in 
confidence  will  not  be  disclosed  to  the 
extent  that  disclosure  would  reveal  a 
confidential  source. 

CO»nEST1NQ  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEQOnCS: 

The  information  in  this  system  of 
records  is. obtained  bom  sources 
including,  but  not  limited  to,  NRC 
officials  and  employees;  Federal,  State, 
local,  and  foreign  agencies;  NRC 
licensees;  nuclear  reactor  vendors  and 
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architectural  engineonnj?  firms,  uther 
organizations  or  person.s  knowledgeable 
about  the  incident  or  activity  under 
investigation  and  re!«?va;it  NRC  records. 

SYSTEMS  EXEMPTED  FWOM  CERTAiN  PnOVSSKXS 
Of  TVie  ACT: 

Pursuant  to  5  US  C.  5  52afk)fl).  (k)(2). 
a.nd  'k;(5!,  the  Commission  has 
exempted  portion?  of  this  system  of 
records  from  5  U  S  C.  552a(c)(3).  (d). 
f«ill).{e)(4!  iGi,  (H).  and  (I),  and  (f).  The 
exemption  rule  is  contained  in  10  CFF 
9  ^5  of  the  NRC  regulations 

NRC-34 

SYSTEM  NAME: 

Advisory  Crimmiittee  on  Reactor 
Safeguards  (ACRS!  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
Correspondence  Index  and  Associated 
Records — NRC.  , 

SYSTEM  UXATOM: 

Pnm.ary  system — Aav.son,'  Committee 
on  Reactor  Safei^uards  and  Advisory 
Com.mittee  on  Nuclear  VVas'e,  NRC. 
7920  Norfolk  Avenue,  Be'hesda, 
Maryland. 

Duplicate  sys'ems — Duplicate  systems 
exist,  in  whole  or  m  part,  at  the  National 
Institutes  of  HealLh  Computer  Facility, 
Bethesda,  Maryland 

CATE00«»fE3  Of  INWVIDUALS  COVERED  Bf  ^E 
SystcM: 

Persons  providing  information  to  or 
requesting  intormation  from  the  ACRS 
or  ACNW.  individuals  who  correspond 
with  the  ACRS  and  ACNW.  and 
individuals  who  provnde  technical 
information  to  ACRS  and  ACN"W. 

CATEGORIES  Of  «ECO«0S  W  TME  SYSTEM 

These  records  contain  information 

relating  to  incoming  requests  and 
correspondence  from  individuals  and 
rophes  Lher«to  and  a  hst.ng  of  technical 
information  bv  a;jthQrs  names. 

AUTMOWTY  FO«  UAtfTrEKANCE  Of  THE  SYSTEM. 
44U.S.C.  3101  (1988). 

RO*mH£  USES  Of  RECO«DS  MA^KTAihED  iN  ^mE 
SYSTEM,  INO-UOING  CATEOORIES  Of  USERS  ANO 

TMe  PURPOSES  Of  SUCH  uses: 

Information  m  these  records  may  be 
used  for  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

POUOES  AMD  PRACTICES  FOR  STORtMG, 
nETRtEV^NO,  ACCESSINQ,  RETAIMNO,  AND 
WSPOSINQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Indexing  is  maintained  on  computer 
media  and  indlvndual  materials  are 
located  in  ACRS  and  ACNW  files  in  file 
folders  and  on  microfilm 


RETRtEVAaiUTY: 

Indexed  by  one  or  more  of  the 
following  categories:  author  and 
addressee's  name,  subject  title  using  the 
Key  Word  Out  of  Context  (KWOC) 
index,  and  issuing  organization  or 
agency. 

SAfSaUAROS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Automated 
records  are  password  protected. 

RETEHTTOK  ANO  tXSPOSAL: 

ACRS  and  ACNW  program 
correspondence  and  project  files  are 
retained  permanently  Computer 
indexes  and  related  microfilm  are 
retained  until  no  longer  needed 

SYSTEM  MASAGER(S)  AMC  AODRESS: 

Chief,  Techrucai  Information  Branch. 
Advisory  Committee  on  Reactor 
Safeguards,  U.S.  Nuclear  Regulator. 
Commission,  Washington,  DC  20555- 
0001. 

NOnftCATlON  PROCEDURE: 

Di.'^ctor,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

COMTESTlNiQ  RECORD  PROCEDURES; 

Same  as  "Notification  procedure." 

RECORD  SO*JRCE  CATEGORIES: 

Recorcs  coiitain  inrormation  prepared 
by  private  individuals  or  organizations, 
Government  agencies  and  their 
contractors,  companies,  and  other 
groups  such  as  the  American  National 
Standards  Institute  (ANSI). 

NRC-35 

SYSTEM  NAME: 

Drug  Testing  Program  Records — NRC. 

SYSTEM  LOCATION: 

Primary  system — Division  of  Security, 
Office  of  Administration.  7735  Old 
Georgetown  Road.  Bethesda,  Maryland 

Duplicate  systems — Duplicate  systems 
may  exist,  ui  whole  or  m  part,  at  the 
locations  listed  in  Addendum  I.  Parts  1 
and  2;  and  at  contractor  testing 
laboratories  at  collection/evaluation 
facilities,  and  at  the  National  Institutes 
of  Health  (NTH).  Bethesda.  Maryland 

CATEGORIES  Of  INIJJVlOUAiS  COVERED  BY  TME 
SYSTEM 

Persons  including  NRC  employees. 
applicants,  consultants,  licensees,  and 
contractors. 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
regarding  the  drag  testing  program.; 
requests  for  and  results  of  initial. 
confirmatory  and  foiiowup  testing,  if 
appropriate:  additional  information 
supplied  by  NRC  em.ployees. 
employment  applicants,  consultants. 
licensees,  or  contractors  in  challenge  to 
positive  test  results;  and  WTitten 
statements  or  medical  evaluations  of 
attending  physicians  and/or  information 
regarding  proscription  or 
nonprescription  drugs. 

AUTK)Rrr>  FOR  MAJN^NANCE  OF  THE  SYSTEM: 

5  U.S.C  7301  (note):  42  U.S.C.  290ee- 
3  (1988),  Executive  Order  12564. 
September  15,  1986,  Pub  L.  100-71. 
"Suppiem.ental  Appropriations  Act  of 
1987."  Amendment  No.  416,  July  11, 
1987.  Pub  L.  100^40,  Section  623, 
September  22.  1988;  P>deral  Personnel 
Manual  Letter  792-19,    Establishing  a 
Drug-Free  Federal  Workplace," 
December  13,  1989 

RO</nNE  USES  Of  RECORDS  MAJNTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCK  USES: 

Intormiation  ;n  these  recoids  may  be 
used  by  the  Division  of  Security  and 
NRC  management: 

a.  To  identify  substance  abusers 
within  the  agt^ncy; 

b.  To  initiate  counseling  and/or 
rehabilitation  program.s, 

c.  To  take  personnel  actions; 

d.  To  take  personnel  secuaty  actions; 
and 

s.  For  statistical  purposes. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  m  TKE  SYSTEM: 
STORAGE: 

Rec:^rds  are  maintained  in  file  folders. 
c;i   ridex  cards,  and  on  computer  media. 
Specimens  are  maintained  m 
appropnate  environments. 

RETRIEVABIUTY: 

Records  are  indexed  and  accessed  by 
name,  social  security  number,  testing 
position  number,  specimen  numiber, 
drug  testing  laboratory  accession 
number,  or  a  combination  thereof 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy  Records  m 
the  Division  of  Security  are  stored  in  an 
approved  security  container  under  Lhe 
immediate  control  of  the  Director. 
Division  of  Security,  or  designee. 
Records  at  other  NRC  locations  and  in 
laboratory/collection/evaluation 


access  is 
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NED  IN  THE 
USERS  AND 


facilities  will  be  stun-iri  'inder 
appropriate  secur^t^  rr:-v.si;rt=.«.  ^n  'haf 

«nTVT>ON  AMD  DISPOSAL: 

Employee  acknowledgement  of  notice 
fonns  are  destroyed  when  employee 
separates  from  testing  designated 
position.  Selection  and  scheduling 
records,  chain  of  custody  records,  and 
test  results  are  destroyed  when  three 
years  old.  except  for  records  used  in 
disciplinary  actions  which  are 
destroyed  four  years  after  the  case  is 
closed.  Ccllecticn  and  handling  record 
books  are  destroyed  three  years  after 
date  of  last  entry.  Electronic  records  of 
the  Employee  lirug  Testing  System  are 
deleted  after  the  expiration  of  the 
retention  period  authorized  for  the 
disposable  hard  copy  file  or  when  no 
longer  needed,  whichever  is  later.  Index 
cards  are  destroyed  with  related  records 
or  sooner  if  no  longer  needed. 

S'STEM  Ui..--.AGi.ai,SJ  AMD  AC3RESS:     ' 

Director,  D: vision  -,'.  Se<:urity,  Office 
of  Administration.  U.S.  Nu.  loar 
Regulatory  Coir, mission,  WaSiiington. 
DC  20555-0001 

NOTiFicArow  phocedure: 

Director,  Division  of  .^^^■)e■do:n  uf 
Information  and  Pub  hear;  •jr..';  Servinps, 
Cff.ce  of  Administration,  U  .S,  Nucieai 
Reguilatorv  Commission  Washington, 
DC  2G55.'-00G1 

BECOflD  ACCESS  PfKXEEXJRES: 

Same  as  "NolifiMticn  prot:eQure." 

COWTESTINO  R£CO»0  l>nOC£0URES; 

Same  as  "Notifacation  procedure." 

RECORD  SOURCE  CATEGOBIFS. 

NRC  employwes,  e.iipi.A rutin! 
spphcants.  con.sultan!.s,  arid  ;,d!, tractors 
who  hisve  beer,  identified  for  drj^i. 
testing  who  have  been  tested; 
physicians  making  statements  regarding 
medical  t-saluations  and'or  authorized 
prescriptiDHS  for  drugs;  .NRC  contractors 
far  prt.-ceGr.ing  inchiding,  but  not  limited 
to.  specimen  cciiectoon,  laboratories  for 
anai;,  sis,  end  medical  evaluations;  and 
■NRC  staff  administering  the  dru^  testing 
program  to  en.«ure  the  achievement  of  a 
drjg-frp'e  workp.are 


iYS1i:3  EX£MP-^C  f->*OU  CERT*^  PHOv 
OF  TKE  ACT: 


JJONS 


Pursuant  !o  5  U.S.C.  552a;kj(:;),  th^ 
Commission  .has  exe;;;Tp*»d  p  ;-tions  ( 
this  svstem  of  rwords  from  5  L'.S.C, 
552a(c)(3),  (d).  (e)(1).  (e)(4)(G),  (H],  a: 
(I),  and  (f).  The  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
regulations. 


sac- 36 


SVSTEM  KAMF: 


Employee  Locator  Records  File*— 

NRC. 


SYSTEM 


■LtVOH: 


Primary  system — ^Part  A: 
Telecommunications  Branch.  EH  vision 
of  Computer  and  Telecommunications 
Services,  Office  of  Information 
Resources  M^n-n-rm-n*  7920  Norfolk 
Avenue,  Bet! ;  s  ; a  h '.  =  .  land. 

Part  B.  Director.  OiSce  of  Personnel, 
8120  Woodmont  Avenue,  Bethesda, 
Maryland. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  hsted  in  Addendum  1,  Parts  1 

f\T^<^,   2  , 

Ci  E'iCf^it'  ::,!«';>»>  I'Ti  *..,!■.':  c- E»ik/ SY  TMC 

NKC  empioyees,  contractors,  and 
consultants. 

CATEQOMES  W  RECORDS  W  Thi  ;  vj  - 1 «: 

These  records  contain  information 
relating  to  name,  address  (home  and 
business),  telephone  numbers  (home, 
business,  and  pager),  social  security 
number,  organization,  persons  to  be 
notified  in  case  of  emergency,  and  other 
n-'iated  rpc  nrds 

AUTHORry  fOfl  WAIN^t-jlWCE  Of  -H?  SYSTEM: 

44  U.S.C.  3101  tl£>ob;.  iixouuiive 
Order  9397,  November  22,  1943, 


nOCTiNE  USES  Of  RECORDS  HAJkT *,««,'.!  «N  THf 
SYSTESt,  i>»CLUO«NG  TATEOOWES  O*  .  >£ '?S  *« 
THE  PURPOSES  Of  SJCH  JSC5. 

Information  in  these  records  may  be 
used  for 

a.  Noti.ocation  of  employee  in  case  of 
fin  omeref!arv; 

b.  NauhoiUon  oi  ampicywti  regarding 
matters  of  official  business; 

c.  Verification  of  accuracy  of  and 
update  of  Automated  Payroll  System  file 
on  employee  home  addresses  and  zip 
codes; 

d.  Conducting  statistical  studies,  and 
6.  The  routine  use  specified  in 

paragraph  number  6  of  the  Prefatory 
Statement. 

f>OtXl£,S  kSO  PP.IC":;'?  £  "^OH  S''C.«WKG, 
HETMtEVING.  ACCliSK;...  Kl- ^ -J^TvCi.,  ..„.-:,;) 

ais**ass»<c  Of  «f.ccR:,s  *  ■'!..;:  S'-s-- w 

v^  ■  .  H^d  within  computerized 
t  t-oip  i;  rectory  systems  and  on 
hardcopy  listings. 

RrrWCVABJUTY: 

indexed  bv  nsme, 

SAFEGUARDS: 

Part  A,  System  is  p.'issword  proteaed 
and  is  miamtainei  ir;  a  controlled  access 


room  nn  T  '  .4  hour  visual  control  of 

i  LT.  13.  hysttiin  IS  maintained  in  a 
locked  room.  Access  to  and  um  of  these 
records  are  limited  to  those  penoos 
whose  official  duties  requira  such 
access. 

RETT  >-■  TXT' •*  »:<.  '.>!■>■  1,  =,AL: 

Roioined  uniii  3  months  after 
association  with  NRC  is  discontinued, 
then  destroyed  by  shredding. 

SYSTEM  MAKAO£R(S)  AND  ADDRESS: 

Part  A:  Chief,  Telecommunications 
Systems  Support  Section  #1, 
Telecommunications  Branch,  Division 
of  Computer  and  Telecommunications 
Services,  Office  of  Information 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Part  B:  Director,  Office  of  Personnel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

NOnRCATION  PROCEDURE: 

Director.  Division  of  Freedom  of 
Information  and  Publicaticms  S«>ice8, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001. 

RECOPC  Ac:.F.ss  p-s»(XJ^a 't»rs; 
Sa.:.i-rj^    ".  :•  ■.!•;     :   procedure." 

Same  as  "Notification  procedure." 


^■fCO«D  SOu^C 


:  *  ''T'  ,::K;>'»if;  s : 


Individual  on  whom  the  record  is 
maintained,  general  personnel  records, 
and  other  related  records. 


kr:' 


~i  7 


'■:>*  \AUf.: 


li.  n  Security  Files  and 

Assi         •    Rficords — NRC 

SYSTEM  .C'<':«TKi-«: 

Primary  system — Division  of  Security, 
Office  of  Administration,  NRC.  11555 
Rockvilie  Pike.  Rockville,  Maryland. 

Duplicate  systems — ^Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Aadendum  I,  Parts  1 
and  2. 

CATEGORCS  rw  iK0«/iO   ALSCOVEJttDSymf 
SYSTEM: 

Persons  including  present  or  former 
NRC  employees,  ccmtractora, 
consultants  and  licensees;  other 
Government  agency  personnel;  and 

other  ^If  R'^d  r\p'^''^"'^ 

CATE&<;;Ri;-  S  ;>  RtCOWDS  ^  Tri  SvsTtM: 

Th  -t-   •    ords  include  information 
-«^.-r;;;ing: 

a.  i  ersonnel  who  are  authorized 
access  to  specified  levels,  categories  and 
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types  of  mformatior,  ine  approving 
authonty.  and  related  docu.iients,  and 
b  Names  of  individuals  who  classify 
doo,jrr.ents  (e  r  .  for  'Jie  protection  of 
information  rel^.tmi:  to  the  U.S.  national 
defer-.sie  and  foreign  relations)  as  well  as 
inforrTiaticn  identifying  the  document. 

ALTTXXVTY  FO^  MA-KTENANCE  Of  TrtE  3VSTEM: 

42  r  S  C  2165  and  2201(0  11988); 
ExH*   :*ne  Order  12356,  April  2.  1982 

RCK-TIHE  uses  Of  RECOflOS  UKitUkiHLZ  ■»  'Hfc 
S'STEM,  »<XUC-4»«0  CATEGORIES  Of  USEOS  *>0 
TH€  »W»POS£S  Of  SOCH  U-3ES; 

Ln formation  i;i  'r.is  s.stera  maybe 
used  for  any  of  the  ro-.'ine  uses 
specified  in  th«  Prefatorv  Statement. 

POLICIES  AND  P«ACnCES  R3a  STO«iNQ, 
PeT^EVW«,  ACCESSING,  R£T^^NI^♦Q,  *NC 
OiSPOSJWC  Of  RECOflOS  IN  T-E  SYSTEM: 

S-OflAOe : 

Maintained  pr.maiily  in  file  folders, 
on  index  cards,  and  on  computer  media. 

RETRlEVAaunr: 

Indexed  and  accessed  by  name  and/or 

assigned  number. 

safeguards: 

Maintained  in  locked  buildings, 
containers,  or  secur.tv  ar'^as  under 
guard  and/or  alarm  protection,  as 
appropriate  Records  are  processed  only 
on  systems  approved  for  processing 
classified  information.  These  systems 
are  stand  alone  systems  with  removable 
hard  dnves  that  are  e/iher  stored  in 
locked  secunty  containers  or  in  alarmed 
vaults  cleared  for  open  storage  of  TOP 
SEQIET  information 

RETEtfnON  AND  WSPOSAL: 

a  Classified  dociimenls, 
administrative  correspondence, 
document  receipts,  destruction 
certificates,  classified  document 
inventories,  and  related  records — 
retained  2  years,  then  destroyed  by 
shredding: 

b  Top  Secret  Accounting  and  Control 
Fhes  Resjistars — retained  5  years  after 
dL":u'nents  shovsm  on  form  are 
down^'ade'l  transferred,  or  destroyed 
hv  shredding  .^.iccmpanying  forms — 
re'd.ned  un'.l  rt'latei  .i^Kument  is 
ciovsm graded,  L''■:^.^fe^r¥d,  or  destroyed 
by  shredding. 

c.  Automated  records  are  updated 
monthly  and  quarterly,  and  are 
m.am'a  ned  until  no  longer  needed, 

SYSTEM  MANAOEOfS)  A.sO  kOO-^fyS 

Dir^^to.-  D:  vision  of  Security,  Office 
of  Aammistrrition,  U.S.  Nuclear 
Reg'.ilatory  Commission.  Washington, 

DC'2055S-0OOl 


notifk:.*tx>n  pwcxedure: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Same  as  "Notification  procedure." 
Some  information  is  classified  pursuant 
to  Executive  Order  12356  and  will  not 
be  disclosed.  Other  information  has 
been  received  in  confidence  and  will 
not  be  disclosed  to  the  extent  that 
disclosure  would  reveal  a  confidential 
source 

COfi'^ts'nNO  ^£Cl;*|J  oroceouses: 
Same  as  "Notification  procedure." 

3 1 C  0«  0  Vy<j  RC  E  CATEGORIES: 

rersons.  including  NRC'employees, 
contractors,  consultants,  and  licensees, 
as  well  as  information  furnished  by 
other  Government  agencies  or  their 
contractors. 

SVS^WS  E,IFMP'''HO  FaOM  CERTAIN  PR0ViS40NS 
OF  THE  ACT; 

Pursuant  to  5  U.S.C.  552a(k)(l)  and 
(5),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C.  552a(c)(3).  (d).  (e)(1).  (e)(4)(G), 
(H),  and  (I),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  NRC 
regulations. 

NRC--38 
SYSTEM  NAME: 

Mailing  Lists — ^NRC. 

SVSTEM  LX>CATK>N: 

Primary  System — U.S  Government 
Printing  Office.  Superintendent  of 
Documents,  941  North  Capitol  Street, 
NW.,  Union  Center  Plaza,  4th  Floor. 
Washington,  DC  20402. 

Duplicate  systems — Duplicate  systems 
exist  in  whole  or  in  part,  at  tlie  locations 
listed  in  Addendum  I.  Parts  1  and  2. 

CATEGORIES  Of  m^iVlO'JALS  COVERED  B''  T>4E 
SVSTEM: 

Individuals  with  an  interest  in 
receiving  information  fttim  the  NRC. 

CATEGO«IES  OF  RECORDS  IN  THE  SYSTEM: 

Mailing  lists  include  primarily  the 
individual's  name  and  address.  Some 
lists  also  Include  title,  occupation,  and 

institutional  affiliation. 

AUTHORlTV  FCS  MAJ^^^H^.ANCt  Of  THE  SYSTEM. 

44  U.S.C.  3101  (1988). 

ROUHNE  USES  OF  RECO«DS  MAiHTAINED  IN  THE 
SYSTEM,  mCUJOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES 

Information  in  these  records  may  be 
used: 


a.  For  distribution  of  documents  to 
persons  and  organizations  listed  on  the 
mailing  list,  ei^d 

b  For  the  routine  use  specified  in 
paragraph  number  6  of  the  Prefatory 
Statement. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVIMO,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  the  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 


tape,  paper,  and  m.icrofiche. 

RETT?IEVABIIJTY: 

Rncords  are  accessed  by  company 
name,  individual  name,  and  file  code 

identification  number. 

SAFEGUARDS: 

.•\cress  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Automated 
records  are  password  protected. 

RETENTION  ANO  DISPOSAL: 

Documents  requesting  changes  are 
destroyed  through  the  regular  trash 
disposal  system  after  appropriate 
revision  of  the  mailing  list  or  after  3 
months,  whichever  is  sooner;  lists  are 
retained  until  cancelled  or  revised,  then 
destroyed  through  the  regular  trash 
disposal  system.  Computer  files  are 
deleted  after  cancelled  or  revised  or 
when  no  longer  needed,  whichever  is 
later 

SYSTEM  MANAGER(S)  ANO  ADDRESSES: 

Chief.  Printing  and  Mail  Services 
Branch.  Division  of  Freedom  of 
Informiation  and  Publications  Services, 
Office  of  Administration.  U.S,  Nuclear 
Regulatorv-  Commission,  Washington. 
DC'20555^001 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Rpgulatorv  Commission,  Washington, 
DC  20555-0001 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Samf  as    Notification  procedure." 

RECORC;  SOURCE  CATEGORIES: 

NRC  staff.  NRC  licensees,  and 
individuals  expressing  an  interest  in 
NRC  activities  and  publications. 

NRC-39 
SYSTEM  NAME: 

Personnel  Secunty  Files  and 
•Associated  Records — NRC. 


UMI 


SYrriM  location: 

Primary  system— Division  of  Securifv 
Office  of  Adrnmistration,  NRC.  7735 

Old  G«cr^etov,T3  Roed,  Bethesda 
Maryland 

Duplicate  system*— Duplicate  fivs'triis 
e,xist,  :n  whole  or  m  part,  at  the 
iocaticns  listed  m  Aaaendum  I,  P&ri.  l 
and  2,  and  U-ie  I^jpartmeiit  of  EiierRV 
Headquar!.er*  Building,  G«nTian'own 
Maryland, 

CATfoowm  or  iNcaiviojAij  cx>vi«o  iv  -mt 

Pensons  mciuding  NRC  empjoyees. 
employment  applicant*,  consultants, 
contractors,  and  hcens^es,  other 
Government  agency  personnel  (e.g., 
Cjeneral  Sen-ices  Administration 
personnel),  other  persons  who  have 
been  consider«d  for  a  perRs^nnei 
clearance,  special  nuclear  material 
access  authonzation,  unes<:orted  ac  r,es.s 
to  NRC  buildings  or  nuclear  power 
plants,  NRC  building  access,  8cce,<;s  to 
Federal  automated  information  ivstem.s 
or  data,  or  participants  in  the  criminal 
history  program,  ahens  who  visit  NRC  s 
facilities,  and  actual  or  suspected 
violators  of  laws  administered  bv  NK( . 

CATIQOfUEt  or  WECOAOC  W  T>«  SYSTEM: 

These  records  contain  information 
relating  to  personnel,  including  name, 
address,  date  and  place  of  birth,  social 
security  number,  citizenship,  r<^sidence 
history,  employment  history,  foreign 
travel,  foreign  contacts,  education, 
personal  referBnces,  organizational 
membership,  and  security  clearance 
history.  Thes*  records  also  contain 
copies  of  personnel  security 
investigative  reports  from  other  agencies 
fprimarily  from  the  Office  of  Personnel 
Management  or  the  Federal  BurBau  of 
Investigation),  summaries  of 
investigative  reports,  results  of  Federal 
agency  indices  checks,  re<:;ords 
necessary  for  partjcipation  in  the 
criminal  history  program,  reports  of 
personnel  security  interviews,  cleerani  e 
actions  information  (e.g.,  grants  and 
terminations),  access  approval/ 
disapproval  actions  related  to  NRC 
building  access  or  unescorted  access  t;; 
nuclear  plants,  or  access  to  Federal 
automated  information  systems  or  da'a 
violations  of  laws,  reports  of  securilv 
infraction.  "Request  for  Visit  or  Access 
Approval"  (Form  N'RC-277),  and  other 
related  personnel  security  processing 
documents. 

AlfTMOWTY  roH  UAIHTIHAHCI  Of  THE  SVSTtM: 
40  U.SC.  318  (1988);  42  U  S.C  2165 
and  2201(i)  (1988):  Executive  Order 
9397,  November  22,  1943,  Executive 
Order  12356,  April  2.  1982:  Executive 
Order  10865,  February  20,  1960:  10  CFR 
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Part  11  (1992);  Pub  L,  9*-399, 

'Omnibus  Diplomatic  Snci;r.'\  and" 
-Antiterronsm  .*i,c1  of  1986     (Am 
Cirf-ular  No  A-130.  Drnfirii^^j  12.  1985; 
Federal  Personnel  Mani.a;  rh«pter732 
and  authonties  aied  triHrf-::,    s,nd  Pub. 
I    99-50C,  (>:lc>l.>er  :p    V-.36  (ConUnuing 
,*.pp  rtjpriaticns; 

*OCTINi  JUS  Of  MCCMO*  tkAJtCTKmAO  m  ^Hf 

srmn.  Mct-uoMa  a»Tioo«ti  c*  ..-um  *,Ht.' 

•rm  HMPOttt  Of  tUCM  UM4 

Infonnation  m  thee*  f^,  ords  may  b*- 
uMtd  bv  the  Division  of  Security  and  on 
a  need  tcrjtnow  b>«sia  by  appropriate 
NIJC  offj-ia;*,  H«aj.ns  Examiners, 
Personnel  Sef;unrv  Review  Examiners. 
OfSce  of  Person.'iei  Management, 
Federal  Bureau  of  Investigation,  and 
other  Federal  agencies; 

a  To  detennine  clearance  or  access 
s,,;thnnzatiGn  eligibility; 

t:i  To  determine  eligibility  for  access 
to  NRC  buildings  or  access  to  Federal 
automated  information  systems  or  data; 

r  To  certify  risarance  or  access 
sut.Tonzation. 

d  To  maintain  the  .NRC  personnel 
s<*<,-unty  program, 

e.  To  provide  licensees  en ,'7i.;i&, 
history  information  ne^-M^e^d  for  their 
unescorted  access  or  access  to  safeguard 
information  determinationa;  and 

f  Fcr  any  of  the  routine  uses  specified 
m  the  Prefatory  Statement. 

POUatt  AMD  WUCDCES  K)R  rT>»«i, 

,»ET»€VV«,  ACCESSIMQ.  (»rrAJ»«»4G.  kUD 

Oiwoima  Of  becoro*  »«  the  systsw: 
STOllAQt: 

Maintained  pnmar.ly  :n  file  folders. 
on  tape,  computer  media,  and 

micjTifiche, 

nrrwEVABiLmr: 

Indexed  and  ac/":e«sed  by  name,  social 
secunty  nurnter.  docket  number,  or  case 
file  number  or  a  combination  thereof. 

Sjk/EOUAAOS: 

File  foiden*  and  computer  printouts 
are  maintained  m  secunty  or  controlled 

areas  under  guard  and  or  alarm 
prote<i,on   as  ajrprap.-^ate  Automated 
.fcords  a.-*  password  protected. 

"ETEMTTO**  kUC  DtSPOSAL: 

8  Personnel  security  clearance/access 

authorization  files — destroy  case  files 
upon  notification  of  death  or  5  years 
from  date  of  termination  of  access 
authorization  or  final  administrative 
action, 

b.  Request  for  Vi,s;i  or  Access 
,'\pproval — miaxim.um  sec\irity  areas 
retained  5  years  after  final  entry  or  afler 
date  of  document,  as  appropriate;  Other 
areas:  Retained  2  vears  af^er  final  entry 
or  after  date  of  dotfioment,  then 
destroyed  by  approved  method  of 
destruction,  ar;d 


c.  Other  sectirity  clearance/access 
1  I'hmzAtion  administratlci   f  »*«.  - 
retainea  2  years  after  final  entry  or  after 
date  of  document,  then  destroyed  oy 
aporoved  method  of  destruction;  and 

a.  Criminal  history  record  computer 
filesarede  eu- :  h''^^  '\c  e>  ^  ::atlon  of 
the  retentioQ  p^nod  autuonzed  for  the 
disposable  hard  copy  file  or  when  no 
longer  needed,  whichever  m  sf 

^/LTwjtar,  ^.v.«iu:i  ui  5(x.'>^-.;y,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001 

>>iO'nnci 'x><  "«»oc:tcx*i 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001 

«»fcco«D  *a::tsj  ►«»o<::t(x;»<.ts. 

Same  as  "Notification  procedure." 
Some  information  is  classified  pursuant 
to  Executive  Order  12356  and  will  not 
be  disclosed.  Other  Information  has 
been  received  In  confidence  and  will 
not  be  disclosed  to  the  extent  the 
disclosure  would  reveal  a  confidential 
source. 

CO».TimNQ  htCQf*0  W«OC<[X«£l. 

Same  as  "Notification  procedure." 

Persons  inclu>j,:i^  NH(  spplicanta. 
employees,  contra:  i,T(     i  nsuMants. 
licei.,WH*s    v;8,.'  j's  a::cl  ii';.P'-*   a*  well  as 
in  form  8  1    :    ' .  r  ,  * ,':  ea  by  otD  er 
Govern  me;,:  H^t;,  ies  or  their 
contractors. 

O*  THE  kCl 

Pursuant  to  5  U.S.C.  552a{k)(l),  (k)(2), 
and  (5),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  use.  552a(c)(3),  (d),  (eKl).  (e)(4)(G), 
(H),  and  (I),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC  ■■•40 
SYS^U  kAME: 

Facility  Security  Access  Control 
Records— NRC. 

Pnma'-.  vv-seni — Division  of  Security, 
Office  oi  Administration,  NRC.  7735 
Old  Georgetown  K  Mid  Bethesda 
Maryland;  7920  Norfout  Avenue, 
Bethesda,  Maryland;  and  11555 
Rockville  Pike,  Rockville,  Maryland. 

Ehiphcate  systems — Dupheate  systems 
exist,  in  whole  or  in  part,  at  the 
Technical  Training  Center  NRC, 
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OsVime  Offi..:e  Cdnter   5'QO  Braine'-d 
Road  Chattanooga.  TenriBS.Rae.  and  the 


L'<:ati.ini  listed  in  Aaderu 


CA^'IOOfllES  Of  'NOrVtDC'A^S  COVERED  BY  -"Ht 

Persons  ir.clading  present  or  former 
NRC  employees,  consultants, 
contr«ictors,  and  other  Government 

agency  perscnr.el. 

C*'^eC.OfllES  0»"  =ECO<=:S  :*i  Th£  SfSTcM. 

Thr'Stj  rt»'  :    '.i  i.     .de  information 
rygi:dmg  .NRC  pdrscid'  idantificaUon 
bddces  and  ac'-«ss  to  NRC-controUed 
spa-e.  which  includes,  but  not  limited 
tu,  individual's  name,  social  security 
nur^^er  citizenship,  and  data  of  birth. 

A  JTKORmr  FOP  UAINT^SXhCl  Of  THE  SYSTEM: 

42  U.S.C.  2165  and  2201  (i).  (k)  and 
(p)  (1988):  Executive  Order  9397, 
November  22. 1943;  Executive  Order 
12356.  April  2,  1982. 

BO'.T'.NE  JSCS  ^.'  «f.0OfleS  MAiN'~*l».r?  iA  '►-^E 
SYSTEM.  WCLU0i>«3  CATEiOAIES  ".*  ,- J^  -  :;  *S0 
TME  (^JPPOSeS  Of  SiJCH  LJSES: 

Information  in  these  records  may  be 
used: 

a.  To  control  access  to  NRC  classified 
information  and  to  NRC  spaces  by 
human  or  electronic  means;  and 

b.  For  any  of  the  routine  uses 
?necifi9d  in  thp  ?-=^ato—  S'atement. 

Re~^:E^1A^i,  ACC5iS)»«u,  RET*i*«NC.  A.^Ci 
DiSPCii^a  Of  «<EC:j«Oi  ih  '>f  S'STf  •.. 

STOfi>a£; 

Records  are  maintained  on  paper 
forms  in  logs  and  files,  and  on  computer 

media. 

Rr^lEVAaUTY; 

I;  (^-'xed  and  accessed  by  individual 
c  n  '  a  n  d/or  numbers  contained  on  the 

;  :tn*;-";  ati on  badge. 


UMI 


SAfriVASDS: 

N'  itHinod  in  NRC-controlled  space 
t,.  !*  s  s^^curvd  pfter  normal  duty  hours 
or  in  sdcunty  areas  under  guard 


prriv^iow  A.vo  O'iJ'CiA..: 

a.  Records  and  forms  related  to  NRC 
identification  badges  are  retained  in 
files  and  destroyed  when  superseded  or 
obsolete. 

b.  Visitor  logs  are  retained  in  cabinets 
and  destroyed  2  years  after  date  of  entry. 

c  The  automated  access  control 
sys'-om  reflects  access  to  controlled 
areas  and  amployee./conlractor 
iden"  ''    .';Tn  information.  These 
r^ccr  .s  are  disposed  of  after  the 
retention  p'^riod  for  those  records 
ideiiiined  m  a  and  b    or  when  no 
longer  needed,  whinhf  v^r  is  later. 


^'S'cM  MA»0.:.f  «iil  ANn  A30«ESS£S: 

Director,  Division  of  Sec  ;r  ' ,   Office 
of  Administration,  U.S.  Nuciedr 
Regulatory  Commission,  Washington. 
DC  20555-0001. 

NOTmCATKM  Pf«OCEOURE: 

Director.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001. 

RECORD  ACCESS  PROCEDURES: 

Sam.e  as  "Notification  procedure." 

COMTESTINQ  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEQCRIES: 

Persons  including  NRC  employees, 
contractors,  and  other  employees  of 
Government  agencies. 

Addendum  I — List  of  U.S.  Nucloar 
Regulatory  Commission  Locations  Part 
1 — NRC  Headquarters  Offices 

a.  Capitol  Place.  80  F  Street  N'W.. 
Washington.  DC  20001. 

b.  East-U'est/West  Towers  Building, 
4350  East  West  Highway,  Bethesda, 
Mar>'land  20814. 

c.  Gelman  Building,  2120  L  Street. 
NW.,  Washington.  DC  20037. 

d.  Maryland  Nationel  Bank  Building, 
7735  Old  Georgetown  Road,  Bethesda. 
Maryland  20814. 

e.  Nicholson  Lane/North  Building, 
5540  Nicholson  Lane,  Rockville, 
Maryland  20852-2738. 

f.  Nicholson  Lane/South  Building, 
5650  Nicholson  Lane,  Rockville, 
Mar\'land  20852. 

g.'One  White  Flint  North.  11555 
R(KJcville  Pike.  Rockville,  Maryland 
20852 

h.  Phillips  Building.  7920  Norfolk 
Avenue,  Bethesda.  Maryland  20814. 

i.  Woodmcnt  Building,  8120 
Woodmont  Avenue.  Bethesda,  Maryland 
20814. 

j.  NRC  Technical  Training  Center. 
Osborne  Office  Center,  5700  Brainerd 
Road,  Suite  200,  Chattanooga. 
Tennessee  37411-4017. 

Part  2— NBC  Regional  Offices 

a.  NRC  Region  I,  475  Allendale  Road, 
King  of  Prussia,  Pennrylvania  19406- 
1415. 

b.  NRC  Region  II.  101  Marietta  Street, 
NW.,  Suite  2900.  Atlanta,  Georgia 
30323. 

c.  NRC  Region  ID.  799  Roosevalt 
Road,  Glen  Ellyn.  IlUnois  60137. 

d.  NRC  Region  IV.  611  Ryan  Flaza 
Drive.  Suite  400,  Arlington.  Texas 
76011-8064. 

e.  NRC  Region  IV  Uranium  Recover}' 
Field  Office.  730  Simms  Street,  Suite 
100.  Golden,  Colorado  80401. 


f  NRC  Region  V,  •;4-"i  Md->a  Une, 
Walnut  Creek,  Cd>^fornia  94596-5368. 

g  Kikjh  Level  Waste  Management 
Office,  301  East  Stewart  Avenue.  #203. 
Las  Vegas,  Nevada  89101. 

Dated  at  RocVrvilie,  Maryland,  this  28th  day 
of  June,  1993. 

Fcr  •^•-  Nur'ear  Regulatory  Commission. 
)axQes  .M  Taylor, 
Executive  Director  for  Operations. 
(FF  Doc  Q3-15S7S  Filed  7-6-93;  8:45  am] 

WLLiNC  CO0€  TS80-01-P 

[Dock9»  No  50-^S3] 

Union  rJactric  Co.,  Cs!'ewsy  P'S"!  'Jnlt 
1;  Envircimentii  Aasess^^^ent  g-d 
FiiVdirig  cf  No  Sigri'icant  !^p."}ct 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Op)€r8ting  License  No.  NTF- 
30.  issued  to  the  Union  Electric 
Company  (the  licensee),  for  the 
Callaway  Plant,  Unit  1,  located  in 
Callawry  County  Missouri. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
allow  the  licensee  to  store  spent  fuel 
with  a  maximum  initial  enrichment  of 
4.45  w/o  U-235  for  fuel  storage  in 
Region  2  of  the  spent  fuel  pool. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  12. 1992,  as 
clarified  by  letter  dated  August  31. 
1992. 

The  Need  for  the  Proposed  Action 

The  licensee  intends  to  store 
irradiated  fuel  with  a  maximum  initial 
enrichment  of  4.40  w/o  U-235  during 
the  next  refueling  outage,  refuel  6.  Spent 
fuel  will  be  stored  in  Region  2  of  the 
Callaway  spent  fuel  pool.  At  present, 
fuel  with  a  maximum  enrichment  up  to 
4.25  w/o  can  be  stored  in  the  Region  2 
area  of  the  spent  fuel  pool. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  The  proposed  amendment 
would  allow  storage  of  enriched  fuel 
4,45  w/o  U-235  in  the  Region  2  area  of 
tlie  Callaway  spent  fuel  pool.  The 
present  maximum  enrichment  of  4.25 
w/o  U-235  is  allowed  for  Region  2 
storage.  The  use  of  fuel  with  a 
maximum  enrichment  of  4.45  w/o  U- 
235  would  not  significantly  increase  the 
probability  or  conseqiserc-js  of  any 
accident  previously  analyzed.  No 
significant  changes  in  the  types  or 
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amounts  of  radiological  effiuents  during 
normal  operation  or  postulated 
accidents  that  may  be  released  offsite 
are  incurred  by  the  increased  w/o  fuel 
enrichment.  As  a  result,  no  significant 
increase  in  the  individual  or  cumulative 
occupational  radiation  exposure  is 
noted. 

Therefore,  since  the  proposed  changes 
do  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  or  amounts 
of  any  radiological  affluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradioiogical  impacts,  the  proposed 
change  to  the  TS  mvoives  systems 
located  withm  the  restricted  area  as 
defined  by  10  CFR  part  20.  The 
proposed  change  will  not  result  in  a 
m.easurable  change  to  the 
nonradioiogK-:al  plant  effluents  and 
therefore  will  not  have  any 
environmental  impact.  There f.ire,  the 
Commission  ronrludes  that  there  are  no 
significant  nonradioiogical 
environmental  impacts  associated  wi-h 
the  proposed  amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
With  ihis  action  was  published  m  the 
Federal  Register  on  September  22,  1^92 
(57  FR  43756),  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  f.ied 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  pnncipa; 
alternative  would  be  to  deny  the 
requested  amendment.  This  would  nut 
reduce  the  environmental  impacts  of 
plant  operation  and  would  result  in 
reduced  operational  flexibility 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Gailawey  Plant,  Unit 
1.  dated  January  1982, 

Agencies  and  Persons  Consulted 

The  NRG  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons.  _ 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  d.nted  June  12,  1992,  as 
supplementt-d  on  .\ugust  31,  1992, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street,  NW..  Washington, 
DC  and  at  the  Callaway  County  Public 
Library,  710  Court  Street,  Fulton. 
Missouri  65251. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Ckjmmission. 
Robert  M.  Pulsifer, 

Acting  Director.  Project  Directorate  II 1-3. 
Division  of  Reactor  ProjecU  IWIV/V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-15955  Filed  7-6-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Auxi;,ary 
and  Secondarjf  Systems:  Meeting 

The  .■\CRS  Subcommittee  on 
Auxiliary  and  Secondary  Systems  will 
hold  a  meeting  on  July  27  and  28,  1993, 
room  P-no.  7920  Norfolk  Avenue, 
Bethesda,  MD, 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  July  27,  1993  8:30  a.m.  until 
:he  conclusion  of  business. 

The  Sub<;ommittee  will  review  the 
USaile  Fire  PRA. 

Wednesday,  July  28,  1993 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  resolution  of  Generic  Issue-57, 
Effects  of  Fire  Protection  System 
Actuation  on  Safety-Related 
Equipment."  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
•ctions,  as  appropriate,  for  dehberation 
by  the  full  Committee 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 


kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  pubhc,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Herman  Alderman, 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  June  29. 1993. 
SaiD  DurtUwamy, 
Chif^;   ''•■-.    '\c  neactort  Branch. 
[FR  Doc.  93-15950  Filed  7-6-93;  8  45  am) 


Advisory  Cornmi'tte*  on  Reac'or 
Safeguards  Subcomr>-,iti6«  on  ■^■■■■■•,e""8' 
Hydrejlic  Pheno.Tiena;  Meeting 

I  tie  AuKi  iuDcoramittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  July  22  and  23, 1993,  in 
room  P-422.  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  deemed  proprietary  to  the 
Westinghouse  Electric  Corporation 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  fuly  22.  1993— S:30  a.m. 
until  the  conclusion  of  business. 

Friday,  July  23,  1993— 8:30  a.m.  until 
the  conclusion  of  business. 

the  Subcommittee  will  begin  its 
review  of  both  the  Westinghouse 
analytical  and  separate  effects  programs 
being  conducted  in  support  of  the 
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AP600  design  certification  effort  The 
piirposB  of  fhis  moe'ing  is  to  gfi'her 
mf'Tnr.atior.,  ar.a!>vn  r^isvant  is-- jes  and 
fi'ts.  and  t'.-  forir.ulale  pr-jposHci 
pcsiuons  and  actior:s,  ai  appropriate, 
fcr  deUberaiion  by  the  f-all  Committee. 
Oral  statements  may  be  presented  by 
members  of  the  public  witn  Lhe 
coHLurrence  cf  the  Sub«::ommittee 
Chairman.  -Amtten  statements  will  be 
accepted  and  m.ade  avaiiaoie  to  the 
Committee  Recordinj^s  wiii  be 
psrmitted  oniy  during  ihuss  portions  of 
ine  meeting  when  a  trarsrnpt  is  being 
kept,  and  questions  miay  be  asked  only 
bv  members  of  the  Subcom.m.ittae,  its 
consultants,  and  staff  Persons  desiring 
to  m.aka  oral  statements  should  notify 
the  .^CRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  'he.t 
appropriate  arrangements  can  be  made. 

tXinng  the  initial  portion  of  the 
met't.ng.  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  mav  exchange  preliminary 
views  regarding  matters  \o  be 
consider«1  during  the  ba.ance  of  the 
meeting 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  rtipresentativBs  of  tha  NRC  <staff,  its 
contractors,  and  other  interestt'd 
psrscns  regarding  Ui;s  review 

Further  information  regarding  topics 
\o  'oe  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  tiie 
meet.ng  has  been  cancelled  ar 
r';sf  heduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  pre.sent 
oral  statements  and  the  timie  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  CGgniz-int  AQRS 
staff  engineer.  Mr  Paul  Boi^hnert 
(telephone  301'4q2-«553)  between  7:30 
a.m.  and  4  15  p.m.,  fEDTj  Persons 
planning  to  attend  this  meeting  are 
urged  to  contad  the  above  named  • 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  June  29. 1993. 
Sun  Durtiswuny, 

Chief.  Nuclear  Beactors  Branch. 

(FR  Doc.  93-15951  Filed  7-6-93;  B:45  ami 
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Ad-. isory  Corfm;tt?e  c:  Reactor 
S-jfeguards  Si'bcO'-ir-,  ♦•««  en 
Corrputers  !n  Nu:l£-Jr  f-cAar  Plant 
Opsrationa;  Maeting 

The  ACRS  Subcommittee  on 
Computers  in  Nuclear  Power  Plant 
Operations  will  hold  a  meeting  on  July 
21,  1993.  room  P-422,  7920  Norfolk 
Avenue,  Belhesda,  MD. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday.  July  21 , 
1993-8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  tho 
progress  in  developing  10  CFR  50.59 
review  guidelines  for  digital 
instrumentation  and  control  system 
upgrades.  In  addition,  the 
Subcommittee  will  discuss  the  status  of 
the  NRC  sponsored  environmental 
qualification  research  on  digital 
instrumentation  and  control  systems. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropnate, 
for  deliberation  by  the  full  Committee 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  i*s 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  ihiat 
appropriate  arrangements  car  b«  made 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  the  NRC  staff,  its  consultants, 
industry  representatives,  and  other 
interested  persons  regarding  this  review- 
Further  information  regarding  topics 
to  be  discxissed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr,  Douglas  Coe 
(telephone  301/492-8972)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
liTged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 


Dated   fune  29,  199,3. 
Sam  Duraifiwamy 
Chief,  Nuclear  Reoctnrs  Branch. 
[FR  I>)r..  93-1  rig.^.-"  Filed  7-6-93;  8:45  am] 

WIXING  C03C  T58O-0i-« 

[Docket  No.  50-312] 

Rancho  Seco  Nuclear  Generating 
Station;  Relocation  of  Local  Pubiic 
Document  Poor,-. 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Com.mission's  (NRC) 
local  public  document  room  (LPDR)  for 
Sacramento  Municipal  Utility  District's 
Poncho  Seco  Nuclear  Generating  Station 
(Rancho  Seco)  has  been  relocated  from 
the  Martin  Luther  King  Regional  Library 
to  the  Central  Librar\\  Sacramento. 
California. 

The  LPDR  was  temporarily  relocated 
to  the  Martin  Luthor  King  Regional 
Librar/  while  extensive  renovations 
were  made  to  the  Central  Library,  Tlie 
renovations  have  been  com-pleted  and 
the  collection  has  been  returned  to  the 
Central  Library.  Members  of  the  public 
miay  now  inspect  and  copy  docruments 
and  correspondence  relating  to  the 
licensing,  operation  and 
decommissioning  of  the  Rancho  Seco 
Generating  Station  at  the  Central 
Library,  Govenim.ent  Documents 
Department,  828  I  Street,  Sacramento, 
California  95382,  The  Lil.irary  is  open  on 
the  following  schedule:  Tuesday 
through  Saturday  11  a.m.  to  6  p.m.; 
closed  on  Sunday  and  Monday. 

For  further  information  Interested 
parties  m  the  Sacramento  area  m.ay 
contact  t:ie  LPDR  directly  through  Ms. 
Hanne  Robinson,  telephone  number 
(916)552-8718  Pa.lies  outside  the 
service  area  of  the  LPDR  may  address 
their  requests  for  records  to  the  NRC's 
Public  Document  Room,  2120  L  Street, 
N\V  ,  Washington  DC  20555,  telephone 
number  (202)  634-3273. 

Questions  concerning  the  N'RC's  local 
public  document  room  program  or  the 
availability  of  documents  should  be 
addressed  to  Ms,  Jona  L.  Souder.  LPDR 
Program  Manager.  Freedom  of 
Information/Local  Public  Document 
Room  Branch,  U.S.  Nuclear  Regulator)' 
Commission,  Washington,  EKD  20555. 
telephone  number  (301)  492-4344.  or 
toll-free  1-800-638-8081. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  June.  1993. 

For  the  Nuclear  Regulatory  Comraission. 
Carol  \.  Harris, 

Acting  Director,  Division  of  Freedom  of 
Information  and  Publications  Services,  Office 
of  Administration. 
[FR  Dnc  93-1 59S4  Filed  7-6-93:  8:45  am) 
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fOockel  Nos.  50-373  and  50-374] 

Commonwealth  Edison  Co.,  LaSall* 
County  Station,  Unite  1  and  2; 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  United  States  Nuclear  Regulatory 
Commission  ftJie  ComiTiission]  has 
received  a  request  for  Commonwealth 
Edison  Cx)mpany  (CECo,  the  licensee)  to 
withdraw  CECo's  application  for 
proposed  amendments  lo  Facility 
Operating  License  Nos.  NPF-1 1  end 
NTF-18,  issued  ic  the  licensee  for 
operation  of  the  LaSalle  County  Station, 
Units  1  and  2,  located  in  LaSalle 
County.  Illinois.  Notice  of  Consideration 
of  Issuance  of  Amendments  to  Facility 
Operating  Licenses,  Proposed  No 
Signillcant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing  was  published  in  the  Federal 
Register  on  January  22,  1993  (58  FR 
2589). 

The  proposed  amendments  would 
have  revised  Technical  Specification 
surveillance  requirement  4  6  1  2  to 
reflect  potential  future  exemptions  from 
10  CFR  part  50,  Appendix  J.  primary 
containment  integrity  testing 

By  letter  dated  March  18,  1993,  the 
licen.-^ae  withdrew  the  application  for 
the  proposed  amendments  The 
Commission  has  considered  the 
licensee's  request  of  October  11,  1991, 
as  supplemented  July  31,  1992,  and  has 
determined  that  permission  to  withdraw 
the  applica'ion  for  amendments  should 
be  granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applirjition  f(.>r 
amendments  dated  October  11.  1991,  a.s 
supplemented  luly  31,  1992,  and  (2)  the 
staffs  letter  dated  June  29,  1993. 

These  dix:ument.<;  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  G^^lman 
B'Jilding.  2120  L  Street,  NVV,, 
Vvashmgton,  DC  and  at  the  lochl  public 
document  room  Ix^ated  at  the  PuOuc 
Lib,^9ry  of  Illinois  Valley  Community 
Coilego,  Rural  Route  No.  1,  Oglesby, 
Illinois  61348 

Dated  at  Rockville,  Maryland,  this  29th  day 
■f)ut-.e  1993. 

For  the  Nuclear  Regulatory  Commission. 
Jinpt  L.  Kennedy, 

I'-Ojec'.  Mancger,  Project  Directorate  111-2, 
;  iV7i.'  ir  of  Reactor  Projects— Ul/IV/V,  Office 
i  f  Sudear  Reactor  P.egulation. 
;FR  Doc  93-15953  Filed  7-6-93;  8.45  ami 
BJLUNQ  coce  7SaO-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer— Johr;  I 
Lane  (202) 272-5407. 

Upon  written  request  copy  aveitahip 
from-  Securities  and  Exchange 
Commission  Office  of  Fihngs, 
Information,  and  Consumer  S«rv".!"f+« 
VVa.shington,  DC  20549. 

Extension-  Rule  17f-4.  Fi!t»  No   i'ru 
232, 

Deletion'  RuIb  19b-l:  File  No   2 7 a 

3 1 2 

New  Ccliection  Rule  15^-2.  File  Ki) 
270-381 

Notice  is  hereby  given  that,  pursuan; 
tj  the  Paperwork  Reduction  Ai-I  of  l9Ri,J 
t44  U.S  C.  3501  et  seq  ).  the  Sef-unti.'s 
and  Fjcchange  Commission 
("Cf'mmi.ssioii")  has  submitted,  (di  R!,ile 
17f-4  under  the  Investment  Qjmr)a.r:v 
Act  of  1940  (the  "Act")  (15  U,S,C,  Pfia 
1  et  seq  ]  for  extension  of  0MB 
approval,  (b)  Rule  19b-l  under  the  ,*.,cT 
for  withdrawal  of  the  Commission  s 
previous  request  for  0MB  approvai,  and 
(c)  Rule  15g-2  (17  CFR  240,1.5g-2)  under 
the  Securities  Exchange  Act  of  1534  (1,5 
use  78  et  seq  )  for  0MB  approval 

Rule  17f-4  regulates  the  pr(x;fc'>s  bv 
which  investment  companies  or  their 
custodians  deposit  portfolio  securit;^ 
with  sec-urities  dopositories  for  cen'rej 
handling.  The  rule  imposes  a  total 
annual  reporting  burden  of  25,256  hour* 
on  256  respondents. 

Rule  19b-l  restricts  the  ebility  of 
regt.stered  in-vestment  companies  tu 
distribute  long-term  ciipitai  gains  more 
than  once  with  respect  to  a  taxatii*^  vnar. 
The  rule  imposes  no  paperwork 
requiremer"  \hat  \$  no*  already  icipost^u 
hv  statute 

Rule  15g-2  rbqu..-es  broker-dealers  to 
provide  their  customers  with  a  risk 
disclosure  document,  as  set  forth  in 
Schedule  15G,  prior  to  their  first  non- 
exempt  transaction  in  a  "penny  stock." 
The  rule  reqiures  broker-dealers  to 
obtain  written  acknowledgment  from 
the  customer  that  he  or  she  has  received 
the  required  risk  disclosure  document 
The  rule  also  requires  broker-dealers  to 
msirtain  a  copy  of  the  cu-stomer's 
written  acknowledgment  for  at  least 
three  years  following  the  date  on  which 
the  risk  disclosure  document  was 
provided  to  the  customer,  the  first  two 
years  in  an  accessible  place.  The  rule 
would  impose  a  total  annual  reporting 
burden  of  27,000  hours  on  270 
respondents. 

The  estimates  of  average  burden  hours 
are  made  solely  feu*  purposes  of  the 
Paperwork  Rpouction  Act,  and  are  not 


dpirv-fd  from  «  comprehensive  o''  ♦*\'hm 
rppres«in',8t.-.'e  survey  or  stu-iv  f.f  trie 
f  '"ists  of  (.A;,m,mi&*)ori  ru,St*,!i  aiiO  t',;rr;r.s 

r)!rf»(.:t  general  cotumHi.ti-  Car". 
''.\'axman  at  the  odd rf-«;,§  tx- ; .■  i  w  t  h  rw-t 
er:v  comment,*  ro,rii  eni.,M;  ihit  hc '  ..rai  y 
oi  Uie  estimated  averiige  t}u.rdMn  hour* 
fc:r  ;  (iropiience  w;ih  Sf-X"  ru)-*  a;,:;l 
!f)rm,.s  to  |ohn  J.  l>«,ae,  Asscm'ihIu 
h\tH~\n.;ve  Dirndor.  .S**'  -iir,*h',s  e;.  i 
}'-X(,i:ai,).;e  Q;:TifruM>i(ifi.  4,5(;  h.ht.  ,''-';rt«-t, 
N'W  ,  \\a.sti.iig1on.  IX,'  '/'  ■,"4',i   «r-,i-]  i,„*,r\ 
Ufixnian.  Ciaaranc*  Of.'V,,ur,  Uff,i,e  ul 
I.'■■,^,-lrrr-ia'iOn  and  Regulaifin,  A. ''fair*,. 
Qj'.j^t^  of  Managfintii);  find  tr,iah!n'   Tc»jm 
''^njv  New  Lx»(.\A)ve  Off...*;  iju.iwii;^ 
■\V8sh,)rigt;:)n.  LC  2(!5u3. 

I'<i>t:  Kme  22,  ".MS 
M*JT(*rm  H  Kk.f«i-i«»d. 
r»-f)i,jfv  Sfi.  rftary. 

r-  K  [>„,,•••■   6  -,..  •!  c;  .j;. ;,  pij^  7-6-93;  8:45  un] 
KujMC  cooc  Kie-ci-a 


[R«iea»«  Ho.  34-32544,  Fl»»  Ho.  SB A 


Self-Regulafory  Organizations;  Fiffng 
and  Order  Granting  Accelerated 
Approval  to  Amendment  and  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Eichange.  Inc  . 
Relating  to  the  Expansion  ot  lh€  Pott 
Execution  Reporting  System 

tune  29. 199^ 

Oil  Mari.ii  2  3,  IH''''-.  tisf  .A,;:jHrican 
S!cx-,k  EiTiifingf^,  !,rji-   (■  ,^I^!^^x     or 
hx(,n8,;i«n'    SLi'xTiith.n  \u  tne  .Sw^-unties 
an-':  i.\.  ;.,s:',k'«^  (^.i,.fTin:ission 
("Co;nmisi)oii"  or  "SFC"!  pursiientto 


Rule 


section  19(b)(1)    ftt,e  n<-  .,r     hi 
Exchange  Act  t !  ;  f^  <  4     A  •   ;  *  t 
19b-4  thereiuii;*'-,^  e  ,  -li.f.r-'Wjj  to 
expand  the  Amr^  x  f- 1  -ik*  1  x  h  u tion 
Reporting  ("PER  J  system  to  permit  the 
entry  of  up  to  25,000  shares  for  ehgible 
market  and  limit  orders  for  designated 
Unit  Investment  Trust  CUIT") 
securities.* 

Notice  of  the  prop    »•  ;  '        hange 
appeeired  in  the  Federal  keguster  on 


M5U.S.C7as(b)(l)(lM2). 

'  17  CFK  240.19b-«  (1992). 

'The  Aamx  tmeoded  Us  proposal  to  provide  thai 
the  Exchange  will  apply  the  following  criterit  to 
detennine  which  UTT*  qualify  for  the  aniMiiiiai 
(1)  The  Urr  mtui  be  baaed  upon  an  waAmtfta% 
Index  portlolio.  (2J  the  UlT  muat  have  an  averse 
daily  trading  volume  of  2S.000  share*  ovei  the  ptior 
three-month  period;  and  (3)  the  UIT  upeclalut  muat 
offrtr  "block  size  '  execution  of  at  leest  10,000  iharea 
at  the  quoted  price.  The  Amex't  taDiof  manaiwmnnt 
will  detarmine  which  LflTi  among  those  whirii 
meet  the  objective  criteria  will  be  entitled  to  the 
PER  expansion.  See  Letter  from  Eilen  T  lUndar. 
Special  Couiuel.  Derivative  Securitias.  Ajneoc.  to 
Richard  Zsck.  Branch  Chief.  Optioot  Regulation. 
Division  of  Market  Ragulaiion  ("Division*^. 
Ccaunission,  dated  May  2S.  1993  ("AmandiBGnt 
No.  1"). 
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Apnl  9.  1993*  No  commarts  wore 
received  on  the  proposal 

The  Amex's  PER  system  is  an 
electronic  order  entry  and  routing 
system  for  equities  which  directs  certain 
orders  directly  to  the  specialist  on  the 
Amex  floor  for  exeeution.  Orders  placed 
through  the  PER  system  are  either 
executed  immediately  by  the  specialist 
(market  and  marketable  limit  orders)  or 
placed  upon  the  specialist's  book  (limit 
orders).  Initially,  PER  accepted  only 
100-share  market  orders  and  odd  lots 
The  most  recent  increase  in  Lha  size 
eligibility  of  PER  market  orders 
permitted  an  expansion  of  PER  eligible 
orders  to  5,000  shares,'  The  Amex  now 
proposes  to  increase  to  25,000  shares 
the  PER  size  eligibility  for  market  and 
hmit  orders  for  certain  LTT  seinirities 
which  satisfy  the  following  criteria:  (1) 
The  LTT  is  based  upon  an  underlying 
index  portfolio,  {2j  the  L'lT  has  an 
average  daily  trading  volume  of  25,000 
shares  over  the  prior  tiiroo-monlh 
period,  and  (3)  the  L'lT  specialist  offers 
■  block  size"  execution  of  at  least  10,000 
shares  at  the  quoted  price.  The  Amex's 
senior  management  will  determine 
which  LTTs  am.ong  those  meeting  the 
objective  cntena  will  be  entitled  to  the 
increased  PER  size  eligibility  * 

The  Amex  explains  that  recent 
expenenre  m  the  listing  and  trading  of 
LTT  securities  has  shown  that 
specialists  are  able  to  continuously  offer 
substantial  "sue"  markets  at  very  tight 
quote  intervals  For  example,  in  the  case 
of  Standard  k  Poor  s  Depositary 
Receipts  ("SPDRs'l.  the  Exchange's 
most  recent  listing  of  a  LTT  security,' 
the  specialist  ha^  publicly  guaranteed 
50,000-up  markets  during  normal 
markets  at  the  tightefit  (narrowest) 
possible  quote  interval,  a  Va^nd  spread. 
Further,  the  Amex  notes  that,  as  a 
practical  m.atter.  size  quctations  in 
SPDRs  are  often  at  substantially  higher 
Ifvels,  up  to  one  million  shares. 

To  accommodate  the  ease  of  order 
untry  and  execration  on  behalf  of 
member  finns,  part.icularly  those  with 
institutional  customers,  the  Amex 
believes  that  an  increase  in  PER 
eiigibihty  to  a  25,OOC-share  level  is 
appropnate  givon  the  demonstrated 
interest  in  such  products  and  the 
speoalist's  ability  to  ma.n'ain  such  size 
markets 
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•  Se«  SacuriUM  Ej<chi;.ge  ,^:!  Rei«aie  So.  32103 
l.\pni  J,  11*931.  S«  FK  l&4:t2 

•  S«e  S»cunti«  Ejfchang*  .\c{  Rsioaje  No.  28891 
(Februiry  IS.  TWli,  ^6  FR  '438  (orl^r  approving 
Fila  No  SR-Amax-ao-J'). 

•  S«e  .VmondmBni  So  1,  tupn  note  3. 

'  S<i«  SacuntJoB  Exchange  Aol  R«lease  No.  31591 
(D-fcamCMT  1 1.  19921  S-"  FK  602  53  (order  approving 
Fa«  No   SR-\in<«x-92-lH, 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  reqxiirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6fb){5),  because 
it  will  facilitate  transactions  in 
securities.  The  prcpo&a!  will  also  result 
in  more  efficient  and  effe<;tive  market 
operations,  consistent  with  Section 
nA(a)(l)(B)  and  will  hirther  the 
maintenance  of  fair  and  orderly  markets 
and  the  efficient  execution  of  securities 
transactions  consistent  with  Section 
llACaldKOoftheAct." 

Specifically,  the  Commission  believes 
that  the  Increase  in  the  size  eligibility  of 
PER  orders  for  certain  LTT  securities 
should  benefit  investors  by  facilitating 
the  routing  and  subsequent  execution  of 
LITT  orders.  Based  upon  the  ,\mex  s 
representations  that  UIT  specialists  are 
able  to  continuously  offer  substantial 
"size"  markets  at  tight  quote  intervals, 
and  that  certain  UIT  securities  are 
quoted  at  levels  of  up  to  one  million 
shares,  the  Commission  believes  that  the 
PER  size  eligibility  expansion  should 
help  the  Exchange  to  accommodate  the 
needs  of  market  participants  trarisacting 
sizable  blocks  of  UIT  securities.  In 
addition,  by  helping  to  ensure  the 
efficient  and  effective  routing  of  L TI' 
orders,  the  proposal  should  help  the 
Amex  maintain  fair  and  orderly 
markets,  in  addition  to  facihtating  the 
execution  of  such  orders. 

Finally,  based  upon  representations 
from  the  Amex.  the  Commission  is 
satisfied  that  tlie  Exchange's  PER  system 
will  have  adequate  computer  processing 
capacity  to  accommodate  the  increased 
order  size  eligibility  for  certain  UIT 
securities." 

The  Commission  finds  good  cause  for 
approving  A.niendment  No,  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  .\m.endment  No.  1 
sets  forth  the  cntena  which  LTT 
securities  must  meet  in  order  to  be 
eligible  for  the  proposed  PER  expansion. 
The  Commission  believes  that 


•  IS  U.S.  7af(b)(S)  tnd  78k-l  (1988) 
*Sm  L«nar  from  Edward  Cook.  )r  .  Director. 
Infonaatioa  Technology,  Amox.  to  Richard  Zack, 
Branch  Chiei.  Options  Regulation.  Division  of 
Market  Regulation,  CommiMion  dai»d  Apr^l  5. 
1993  The  Amex  ttatef  U-.M  tlie  £xchangh  i  orl  »r 
proceMing  sy^tacs  hav«  ■v.e,  'z^ftAcwy  '.o  procas;  60 
million  ihares  \i*'r  dav  ar.''  th.ii  ihe  Elxchangn's 
average  daily  vol LiTi"  i*  approximdlftlv  14  milhrn 
thare*.  The  daily  iveras*  for  SPURi  dunnR  March 
1993  wM  131.000  »ha.-e»/40  trade*  Tbo  .•max 
State*  that  ewn  if  aJ!  SPDR  trades  were  alig.ble  for 
delivwy  to  the  floor  via  the  Lxchangp  s  order 
procaMlag  tyttaou.  there  would  be  no  msasurabie 
effect  on  capacity 


Amendment  No.  1  clarifies  and 
strengthens  the  Amex"s  proposal  and 
does  not  raise  new  regulatory  issues. 
Therefore,  the  Commission  believes  it  is 
consistent  with  sections  6fb){5)  and 
19fb)(2)  of  the  Act  to  approve 
Amendment  No.  1  tu  tlie  propo.sal  on  an 
accelerated  basis. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V,, 
Washington,  DC  20549.  Copies  of  the 
subm.ission.  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  ether  than 
those  that  may  be  v\athheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self- regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  July 
28,  1993. 

It  IS  therefore  ordered,  pursuant  to 
section  19(b)(2l  of  the  Act.''^  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-93-12),  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Ryg-jlation,  pursuant  to  delegated 
authority." 

Mar5;aret  H,  MtFarlacd, 
Daputy  Secretary. 
(FR  Doc.  93-15917  Filed  7-6-93;  8:45  am] 
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fRGleaw  Ha.  34-32556;  Fi!«  No.  SR-CBOE- 

93-13] 

S«*f-R©gulatory  Organizations, 
Chicago  Board  Option*  Exchange, 
Inc.;  Notlc«  of  FIKrg  and  Order 
C  ranting  Accsierated  A^iprovai  cf 
Proposed  Ruie  Changs  and 
^nendmant  No.  1  Relatirg  tc  tna 
Extension  of  th«  Pilo'  Program 
i.nvcivlny  D^bit  Put  Sprascig  ir.  Bros^- 
Qps^'d  lnde/.ti«  WHh  twrcpcan-Sty.t 

Juae  30. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Seoirities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  and  Rule 
13b— 4  thereunder,'  notice  is  hereby 
given  that  on  February  23, 1993,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.'  The  Commission  is 
publishing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
horn  interested  persons. 

I  Self-R<:.'.;u!«tfj!>  Or^araialion's 

SL-ircrnent  of  ihe  I'en.ts  cf  SubstaiK  «•  of 
i'i»»  Proposfi'i  R'.ie  Ch-an^n 

The  CBOE  proposes  to  amend 
Exchange  R;;I,>  24  llA,  "Debit  Put 
Spread  Casn  An  oant  Transactions,"  to 
extend  tiirough  Decembfr  .'.1,  1G93,  a 
pilot  program  nilo  ;ng  cpprovod  pubhc 
customers  v-itb  Qi:ai,;iM';.o.'-lfalio8 
("sfread  exen-p'ion  ;:u, *•;!-;. or  'i';;  effect 
Bi)-:.  01  i'nt.:iir)  :_a  cash  atcoi.rs  d,  .j,t  put 
Fpretd  L-ansactions  in  brraJ  ;    m-  ; 
index  options  with  European-style 
ex'^rcise.-' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Soactary,  CBOE,  ajid  al  the 
Commission. 
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'17CKF240lSb-4(19S2). 

»0n  AtrillS.  1983,  ±«  CBOE amaaded  iu  filing 
to  Bxter.d  tho  piio<  program  thi^'ough  December  31, 
1993  S^i*  l.Mier  free:  MicfcuRS  L  Maya.  Schiff, 
Hardin  it  Waits,  to  Yvonne  FrebMlll,  Staff 
Attorney  Opuon*  Bj«nch  Divlsioo  of  Market 
Regular;  ;n  '"Division  ')  CommiMicn,  dated  April 
14. 1993  '.".\ia8ndment  No.  1"). 

'  The  .' jjniauwion  approved  the  pilot  piogram  on 
a  one-yeai  hasis  ihrt'-igh  Nv  «.-.-.  "^-t  "^  i  ?-2  ."-? 
Seoiri'lat  Exchange  Act  i-h.tav  ^o  2-<^.--» 
fNovejioer  26,  1991),  56  Ft  h  ,' .        r  .=»r  approving 
FileNo*.  SK-Aaiex-91-U  ?    i  -.r  /  ?  \>-«l-l7) 
("Debit  Put  Spread  Approval  Orcm  ). 
S ub»*quenL'y,  both  the  CBOE  and  the  American 
C'.odr  Exchange,  Inc.  ("Aniax")  amended  the 
d-f.niti.n  o(    dobit  put  spread"  ic  provide  that  the 
5:jr.*5  pnct;  of  ihe  long  '.es;  of  the  spread  muat 
fjcreed,  r.ot  BqijiiJ.  the  »£-.k««  price  of  the  ihart  leg. 
5"«  SecT.nUM  Exchange  ^ct  Ra'tv»_M!N'o«  jn:57 
i!^":!iarv  21,  1992)  57  hV.  2j34  {crdsr  ajTr^^uig 
F-.c  No,  .:R-CBCi>-9l-50>  and  3(Mi9  IFebniarv  ;6 
19h21,  J7  FR  7a25  larder  Epprovmg  File  No.  Si*- 
Aii:.-«-92-G7), 


II.  Solf-Regulalory  Organization's 
Statement  of  thp  Purpose  of  ar.d 
Sfatufopp  Ba.'iis  for,  UiP  Proposed  Rii'e 
rhang«> 

Li  ,Ls  filing  with  the  Commission,  the 
se!f-r9gulfl.  .:    cr^?-.. nation  included 
statements  CO        •     ,;  •'::<>  ;  jrposeof 


and  basis  for  t^ 


jsea  raie  change 


a  a  — o" 

and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
preparbd  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  cf,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  section  220.8  of  Regulation 
T  under  the  Act  precludes  customers 
from  effecting  spread  transactions  in 
cash  accounts.  Specifically,  Section 
220.S(a)(3)(ii)  of  Regulation  T  includes 
in  permissible  cash  atxoimt  ti-ansactions 
a  creditor's  issue,  endorsement  or 
guarantee  of  a  put  option  for  a  customer 
if  the  creditor  obtains  cash  in  an  amount 
equal  to  the  exercise  price  of  the  option 
or  holds  in  the  account  any  of  the 
following  instalments  with  a  current 
market  value  at  least  equal  to  the 
exerdse  price  of  the  option  and  vrith 
cne  year  or  less  to  maturity:  U.S. 
government  securities,  negotiable  bank 
certificates  of  deposit,  or  bankers 
acceptances  issued  by  a  U.S.  bank  and 
payable  in  the  United  States.  Because 
offsetting  options  positions  fail  to  satisfy 
these  criteria,  spreads  are  not  included 
in  pennissible  cash  account  transactions 
and  therefore  must  be  effc3cted  in  maj^gin 
accounts. 

On  November  26, 1991,  the 
Commission  approved  proposals 
submitted  by  the  CBOE  and  the  Amex 
which  established  one  year  pilot 
programs  allowing  approved  public 
customers*  with  qualified  portfolios  of 
stock  to  effect  and  maintain  in  cash 
accounts  debit  put  spread  transactions 
in  broad-based  index  options  with 
European -style  exercise.*  The  CBOE 
now  proposes  to  extent  its  debit  put 
spread  pilot  program  through  December 
31, 1393. 

The  pilot  program  defines  a  "debit 
put  spread"  as  "a  long  put  position 
coupled  with  a  short  put  position 


overlying  the  «. ime  broad-based  index 
and  having  ei;  n;;;:ivalent  underlying 
aggregate  ind^x  \  alue,  where  the  short 
put(s)  expires  with  the  long  put{s).  and 
the  strike  price  of  the  long  put(s) 
exceeds  the  strike  price  ofthe  short 
put{s)."  Under  the  terms  of  the  pilot, 
only  public  customers  approved  by  the 
CBOE  are  permitted  to  participate  in  the 
pilot  program.  To  obtain  the  CBOE's 
approval,  customers  are  reouired. 
among  other  things,  to  hold  a  qualified 
stock  portfoho  or  its  equivalent  that  is 
composed  of  net  long  positions  in 
common  storks  in  at  least  four  industry 
groups  and  that  contains  at  least  twenty 
stocks,  none  of  which  accoimts  for  more 
than  fifteen  percent  of  the  value  of  the 
portfolio.  A  portfolio  must  meet  thsM 
standards  at  all  times,  regardless  of 
trading  activity  in  the  stocks.  In 
addition,  the  debit  put  spread  positions 
must  be  carried  in  an  account  with  an 
Elxchange  member  organitation  and  the 
qualified  portfolio  must  be  maintained 
with  either  an  Exchange  member 
organization,  another  broker-dealer,  a 
bank,  or  a  securities  depository. 

In  conjimcticn  with  uie  creation  of 
the  pilot  programs,  the  Commission  staff 
also  issued  no-action  letters  to  the  Amex 
and  the  CBOE  stating  that  the  staff 
would  not  recommend  enforcement 
action  against  the  Amex  and  the  CBOE 
due  to  the  operation  of  the  pilot 
programs,  namely  the  maintenance  of 
spread  positions  in  a  cash  account."  The 
staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board")  also 
informed  the  Commission  staff  that 
Board  staff  would  not  object  to  the 
Commission  stafi^s  issuance  of  these  no- 
action  positions  in  connection  with  the 
pilot  programs.' 

As  required  by  the  Debit  Put  Spread 
Approval  Order,  the  CBOE  has 
submitted  a  report  assessing  the 
efiiectiveness  of  the  pilot  program  ("Pilot 
Report").*  The  CBOE  beUeves  that  the 
pilot  program  has  been  an  efficient 
means  for  investors  that  are  hmited  to 
cash  account  transactions  to  effectively 
hedge  their  portfolios  against  decUnes 
in  the  market  The  CBOE  represents  that 


*  For  purpoaes  of  ita  pilot  program,  a  public 
customer  it  a  customer  vrhoae  wdan  are  abgible  to 
be  placed  (»  a  CBOE  limit  order  book  under 
rJxchaBge  Rule  7.4(a)- 

'  See  D^it  Put  Spread  Approval  Order,  supra 
note.  3. 


*  See  Lettor  from  Howard  L.  Kramar,  AssistMil 
DirecTor.  Div<3!an  Commiaaioa,  to  Mar^  L  Band«, 
First  Vicf  President  Divialon  of  Regulatory 
Services,  CBO£,  dated  November  2S,  1991.  and 
Uxtar  frtm  Howard  L.  Kramer  Aaaiatact  Director. 
Division,  Commissioo,  to  )ames  M.  McNeil. 
Ajsisiani  Vice  President  Chief  ExamiiMr,  Ama. 
dated  November  2S,  1991. 

'  See  LeUar  from  Laura  Homw.  Secuiitiaa  Credit 
OfEcar.  Board,  to  Howard  L  Kramer,  Aasistant 
Director.  Division.  Commlaalon,  dated  )uiy  12, 
1991. 

•See  Leftar  from  Mary  L  Bander.  First  Vice 
President.  Division  of  Reguktory  Services,  CBOE,  to 
Sharon  LawsoD,  Assistant  Director,  Division, 
Commiaston.  dated  October  1, 1992  ("Pilot 
Report"). 


3<i488 
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it  has  neither  expenencad  nor  detected 
any  problems  related  to  the  pilot. 
Moreover,  the  Exchange  states  that  no 
activity  of  any  pilot  participant 
appeared  violative  of  the  prin^ram's 
requirements  cr  other  Exchar,ge  rules, 
nor  have  Exchange  studies  found 
evidence  of  market  ma'':ipulation  or 
other  negative  inipact  on  market 
operalioTiS 

Accordingly,  m  order  to  allow  the 
pilot  to  continue,  the  CBOE  requests  an 
extension  of  the  pilot  program  through 
Decexber  31.  1993  Th"  CBOE  proposes 
no  substantive  changes  to  the  program. 
Pncr  io  '±e  end  oi  ihe  proposed 
extension  of  Lhe  pilct  program,  the 
CBOE  will  provide  Lhe  Commission 
with  a  report  similar  to  the  Pilot  Report. 
In  addition,  the  CliOE  will  notify  the 
Commission  promptly  of  any  problems 
arising  in  connection  with  the  pilot 
program.' 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6fb]  of  the  Act.  in  general,  and  furthers 
the  obiectives  of  section  6(b)(5),  in 
particular,  in  that  it  ;s  designed  to 
facilitate  transactions  m  st>c-urities  and 
to  protect  investors  and  the  public 
interest  by  aiicwing  investors  to  hedge 
qualified  portfolios  against  marltet 
declines  by  purchasirg  a:id  maintaining 
debit  put  spread  transactions  in  cash 
accounts. 

(Bj  Self-Beguici'.ory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(Cj  Self-Regulctnry  Organization's 
Statement  on  Comments  en  the 
Proposed  Ru!f  Change  Received  From 
Members,  Participants  or  Others 

No  wntten  ccm.m.ents  were  solicited 
or  received  witli  respect  to  the  proposed 

rule  change 

III.  Date  of  Effectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Corami«sion  Action 

The  CBOE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effect:  venoss  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Conmisiion  finds  that  the 
proposed  rule  chang?  is  consistent  with 
the  requirements  cf  Lhe  .Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  sectirities 
exchange,  and,  m  particular,  the 
requirements  of  section  6.'° 
Specifically,  the  Co.-t mission  believes, 


as  it  has  previously  concluded,*'  that 
the  pilot  program  is  designed  to  benefit 
qualified  public  custrimers  who  are 
prohibited  or  restricted  in  their  use  of 
margin  accounts  by  facilitating  their 
purchase  of  index  option  debit  put 
spreads.  Specifically,  because  the 
purchaser  of  a  debit  put  spread  uses  the 
call  premium,  to  reduce  the  cost  of 
purcnasing  the  put,  index  option  put 
spreads  provide  investors  with  an 
affordable  means  to  hedge  their 
portfolios  against  adverse  markd'  moves 
In  addition,  to  the  extent  that  the  pilot 
program  has  increased  index  options 
transactions,  tlie  program  has  benefited 
all  options  investors  by  contributing  to 
the  depth  and  liquidity  of  the  CBOE's 
options  markets. 

The  Commission  continues  to  t€lievo 
that  the  economic  characteristics  of 
index  option  debit  put  spreads  permit 
an  exception  to  the  application  of 
Regulation  T.  In  a  debit  put  spread,  the 
long  put  entitles  the  spread  exem.ption 
customer  to  receive  payment  when  the 
index  reaches  the  put  option's  strike 
price;  because  the  strike  price  of  the 
long  put  must  exceed  the  strike  price  of 
the  short  put,  the  spread  exem.ption 
customer's  right  to  receive  payment 
under  the  long  put  will  offset  any 
obligations  he  incurs  from  the  sale  of 
the  short  put.  Because  the  short  position 
must  expire  with  the  long  position,  the 
offset  provided  by  the  long  put  will  last 
for  the  duration  of  the  spread  exemption 
customer's  obligation  as  a  sho.n  put 
writer.  In  addition,  there  is  no  risk  that 
the  short  put  will  be  exercised  prior  to 
the  long  put  because  the  exemption 
applies  solely  to  European-style  options, 
which  maybe  exercised  only  during  a 
specified  period  prior  to  expiration 

In  its  Pilot  Report,  which  covers  the 
operation  of  the  pilot  program  from 
January  1992  through  June  1992,  the 
CBOE  states  that  no  participant  has 
operated  in  violation  of  the  pilot  s.nce 
its  inception,  nor  have  the  CBOE's 
sxirveillance  procedures  revealed 
evidence  of  manipulation  or  abuse  of 
knowledge  cf  impending  expiration- 
related  program  trades  for  each 
expiration  Friday  during  the  review 
period.  The  Pilot  Report  indicates  that 
the  pilot  program's  51  participants 
included  corporations,  pension/ 
retirement  plans,  non-profit 
organizations,  mutual  funds,  and 
individual  or  family  trusts,  the  majority 
of  the  which  were  prohibited  by 
contractual  agreements  from  using 
margin  accounts.  The  debit  put  spreads 
of  all  of  the  participants  were  comprised 
of  Standard  k  Poor's  ("S&P")  500  Index 


("SFX")  options  wiih  one  to  five  months 
ramainirg  until  expirhtion.  During  the 
rhview  p*»riod,  individual  pilot 
participants  carried  betH'een  5  and 
2,599  debit  put  rpreads,  and  the  total 
number  of  spreads  effected  under  the 
pilot  program  each  month  ranged  from 
2,922  to  8.620. 

On  the  basis  of  the  Pilot  Report,  the 
Commission  believes  that  the  debit  put 
spread  pilot  program  has  facihtated  the 
needs  of  qualifie'l  public  customers  who 
are  limited  to  cash  account  trans-actions 
by  providing  them  with  an  effective 
means  to  iiKd^o  their  portfolios  ag'iinst 
adverse  market  mcves.  At  the  samie 
time,  the  Pilot  Report  indicates  that  no 
p. lot  participant  has  violated  the  pilot's 
p.iram.eters,  nor  his  the  Exchange 
discovered  any  market  manipulation  or 
abuse  in  connection  with  the  pilot 
program.  For  these  reasons,  the 
Cumm;<.sicn  lielieves  that  the  debit  put 
sprt'ad  pilot  program  has  provided 
qualined  public  customers  with 
additional  means  to  implem.ent  their 
hedging  strategies  and.  by  facilitating 
index  options  transactions,  has 
benefitted  all  options  investors  by 
contributing  to  the  depth  and  liquidity 
of  the  CBOE's  options  markets. 

The  Commission  requests  that  the 
CBOE  submit  a  report  on  the  continued 
operation  of  the  pilot  by  S«pt9mber  30, 
1993  The  report  should  contain 
information  comparable  to  that 
provided  in  the  most  recent  Pilot 
Report.  In  addition,  the  CBOE  should 
submit  a  request  for  an  extension  of  the 
pilot  or  its  permanent  approval  by  the 
sam,e  date.  The  Commission  also  notes 
that  the  CBOE  has  agreed  to  notify  the 
Commassion  promptly  cf  any  problems 
arising  in  connection  with  the  pilot 
progra.m.''' 

Tno  Commission  finds  good  cause  for 
approving  the  CBOE's  proposal  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  in  order  to  allow  the 
pilot  program  to  continue.  In  addition, 
because  the  Comm.i.ssion  has  received 
no  comments  regarding  ths  operation  of 
the  pilot  program  since  its 
im.plementation,  and  because  the  pilot 
progra.m  has  been  utilized  by  a  number 
of  qualified  public  customers,  the 
Com.mission  believes  that  grrinting 
accelerated  app.Tivai  of  th-:  CBOE's 
proposal  is  appropriate  and  consistent 
witn  Sections  19fb)(2)  and  6(b)(5)  of  the 
Act 

IV.  Solicitation  of  Comments 

Lnterested  persons  are  invited  to 
submit  written  data,  views  and 

arguments  concerning  the  fcegoing. 


•  S«  .\xn«ndni«nt  No  1 .  supra  Note  2. 
'"IS  L  SC-  §78frtiH5!(196a). 


"See Debit  Put  Spread  Approval  Order,  supra 
Dote  3. 


"See  Amendment  No  1.  5upra  note  2 


UMI 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
.Secretan,-,  Secuntses  and  Ext.hange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions  aii  subsequent 
amendmenis,  all  written  statements 
wiih  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rale  change  between  the 
Commission  and  any  person  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
fivailable  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
filings  Will  also  b*  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  fie  number  Ln  the 
caption  above  and  should  be  submitted 
by  July  28.  1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^'  ^hgt  the 
proposed  rale  change  (SR-CBOE-93- 
13),  relating  to  an  extension  of  the 
CBOE  s  debit  put  spread  pilot  program 
until  December  31,  1993,  is  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margarw*  H,  McFarlaad, 
Deputy  Secretar}- 
(FR  Doc  93-15918  Filed  7-6-93;  8:45  ami 

BIUJ>«a  CODC  HI  0-01 -M 

[RelMM  No.  34-32553.  Fil«  No.  SR-NASD-~ 
93-20] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers;  Order  Approving  Proposed 
Rule  Change  Relating  to  the  Use  of  a 
Special  Indicator  for  Average-priced 
Trade  Reports 

June  29, 1993. 

I.  Introduction 

The  National  Association  of  Securities 
Dealers  ("NASD")  submitted  to  the 
Secunties  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rale  change  ^  on  March  30,  1993, 
pursuant  to  section  19fb)!l)^  of  the 
Securities  Exchange  Act  of  1934  !  ■.^i:t  ') 
and  Rule  19b— 4  thereunder.  The 
proposed  rule  change  would  amend 


Parts  XII  and  XIII  of  S<:.hedu;e  D  to  the 
NASD  By-Laws  to  requi.-e  use  of  a 
special  indir^ator  for  averagt'-priLe 
weighted  trades 

Notice  of  the  fihn>^  of  this  proposal 
appeared  in  the  Federal  Register  on 
April  26,  1993.3  No  comment  letters 
were  received.  For  the  reasons 
discussed  be!    a   the  Commission  has 
determined  tr  ,apj Tr;%e  the  proposal. 

11.  Back^ound  and  Ue»chptioD 

Confusion  has  arisen  recently 
regarding  a  limited  number  of  trades 
that  have  been  reported  at  a  price  based 
on  an  average-weighting  or  other 
formula  rather  than  a  current  negotiated 
price.*  Certain  institutions  find  such 
trades  attractive  because  they  ensure 
that  the  institution  will  not  purchase  at 
the  high  for  the  d  > .  or  ^(-.:  dt  the  low. 
Trade  reports  such  as  inese,  although 
timely  made,  mav  not  relate  to  the  last 
sale  price  on  Ne.-^iaq  ard  carry  no 
identifier  describing  their  specialized 
nature.  While  there  are  various 
specialized  sale  condition  indicators 
employed  in  the  reporting  of  Nasdaq 
transaction  data  to  vendors  [e.g.,  ".SLD" 
for  late  trade  reports  and  "T"  for  trades 
executed  outside  of  the  normal  market 
hours  of  9  30  a  m  to  4  p.m.  Eastern 
Time),  none  at  corately  describes 
averaged-pnce  weighted  trades.  These 
amendments  to  the  transaction  reporting 
plan  for  Nasdaq  National  Market  System 
securities  and  the  rules  governing  trade 
reporting  for  Nasdaq  SmallCap 
securities  in  Schedule  D  will  require 
members  to  mark  all  such  trades  with  a 
special  identifier,  ".W"  to  denote  their 
specialized  sale  condition. 

ill,  Discu.sMon 

The  Commission  has  determined  that 
the  N.\SD  s  proposal  is  consistent  with 
sections  15A(b)(6)  and  llA(a){l}(C)(iii) 
of  the  Act.  Section  15A{b){6)  requires 
that  the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  In 


'M5US,C78»fb)(2)il9e2). 
'*  17  CFR  200  30-3(aH:2)  (1992). 
'  File  No  SR-NASD-fl3-20 
M5USC,  78»fb)(l). 


'  S<*  Secur-tiea  FJctiangp  Act  Rt-Iea*«No.  32166 
(Apni  19,  19931,  ^e  FR  22009 

*  An  Bxample  of  luch  i  CranMctJon  wni.id  t*  • 
trade  negotiated  at  an  agen,c\  ctcm  during  '.ht 
trading  day  lo  be  exeaited  after  4pm  at  a  pnc« 
eqiiai  to  the  average  of  weiglited  prsre*  of 
tranjaction..'  taking  place  On-'ing  the  trading  day. 


addition  the  pro  post  a  ruie  change 
furthers  the  objectives  set  forth  in 
section  llA(a)(l)(C){iii)  of  ensuring  the 
availability  to  brokers,  dealers  and 
Investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Reporting  transactions  in 
Nasdaq  securities  that  are  marked  with 
a  special  indicator  to  identify  their 
unique  pricing  formulas  is  appropriate 
for  regulatory  purposes  and  obviates 
investor  confusion  with  regard  to  those 
transactions. 

The  NASD  has  already  adopted 
amendments  to  Schedule  G  to  the  By- 
Laws  with  similar  trade  reporting 
requirements  for  members  using 
average-price  weighting  formulas  for 
exchange-hsted  securities.  The  special 
indicator  has  been  approved  and 
implemented  in  the  consolidated  data 
stream  operated  by  the  Consolidated 
Tape  Association.' 

rV'.  Conclusion 

In  view  of  the  above,  the  Commission 
has  concluded  that  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(6)  and  llA(a)(l)(C)(iii)  of  the 
Act,  and  that  it  is  appropriate  to 
approve  the  use  of  a  special  indicator 
for  averaged-price  and  other  special 
weighting  formula  trades. 

//  is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pxirsuant  to  delegated 
authority.' 

■^tsrsa.re!  If    VI;  !  ii,',l4ni:1 

|FR  Doc.  93-15921  Filed  7-«-93;  8:45  am) 


freest*  Na  34-32550;  File  No,  SA-PSE- 
91-15) 

Seif-Regulatory  Organiijjtions    Psc'-c 
Stc>c(«  Exchange,  Inc.,  Order  A,pp'c.!;-c 
Proposed  Rule  Change  and  Nct:^.*  ct 
Filing 

June  29, 1993. 

I    !ntrii(iij(  f ion 

in  tne  Matter  of;  Order  Granting 
Accelerated  Approval  to  Amendment*  No.  1. 
No.  2,  No.  3.  No.  4  and  No.  5  to  Proposed 
Rule  Change  Relating  to  the  Administration 
of  its  Floor  Member  Qualification 
Examinations. 

On  May  31, 1991,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 


*  S«e  Ser  I "    M  •  .>  change  Act  RelaaM  No*.  30437 
(March  3.  1992).  i?  FR  8370,  and  30953  (July  23. 
1992).  57  FR  33536. 

•  17  CFR  200  30-3U)(12). 


36490 


Fwieral  Register  /  Vol    58.  No    128  /  Wednesday,  July  7.  1993  /  Notices 


submitted  to  the  Securities  a.nd 
Exchange  Commission  ("Commission" 
or  "SEC"],  pursuant  to  section  19fb!  of 
the  Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  I9b— 4  thereunder  '  a 
proposed  mle  change  consisting  of 
examinations  it  seets  to  administer  to 
prospective  equitv  and  options  floor 
members.  Or.  April  10,  1992,  the  PSE 
submitted  to  the  Commission 
Amendment  Nj.  1  to  the  proposed  rule 
change  in  order  to  make  certain 
corrections  and  charges  to  the 
examinations.'  On  June  23,  1992. 
Aug'^t  19,  1992,  October  23,  1992  and 
Fsbruary  22,  1993,  the  PSE  submittad 


No 


4"  and 

57  respectively,  to  th.9  proposed 


Hxie  change  in  order  to  make  further 
clinf>-ing  and  technical  corTe,rti.::ns  to 
the  examinanons. 

The  proposed  rule  (..hanga  was 
noticed  in  Securities  Excfcanae  .\ct 
Release  No  29366  (June  24.  199 1).  56 
FR  30612  (July  3, 1991).  No  comments 
were  received  on  the  proposal. 

U,  Deftcription  of  the  Proposal 

The  PSE  has  do\iied  its  cw:; 
proficiency  examinations  tc  be 
administered  to  prospective  equity  and 
options  fioor  members  Pnor  to  being 
able  to  operate  in  the  capacity  of  an 
equities  or  options  Hcor  broker  or 
specialist,*  a  prospective  member  must 
successfully  complete  the  proposed 
examination  which  corresponds  to  the 
individual's  role  as  a  fiacr  member." 

The  examinations  are  d<5signed  to 
accurately  test  the  appi.  ;.ant  s 
knowledge  of  specific  trad.iig  n.d 
regulatory  respcnsibiliiies  whicii  ar« 


UMI 


'17  CFR  24/5  19b~4  f  1991).  ' 

'  5ae  let»9T  fT':m  Ker^i-ith  Marcus.  Attorney.  PSE. 
tc  Marv  Raveil,  brancb  Chisf.  SEC  datad  April  10. 

1992  r  ,*iinacd[naEt  No.  V) 

«  Soe  lettOT  frcm  KenTie'h  Vtaro;*.  Attorney.  PSE, 
•c  Mary  Rsvell.  Branch  CJhiaf.  SEC.  datad  ^ina  23, 

1492  .  '.*au8niir.eii!  No,  2"] 

*  Soe  }iKa  from  Kwinerii  .Viarcuj,  Attorney,  PSE. 
to  Mary  Rev<!ii,  Branch  Chief  SEC  dated  August 
19.  1992  c  /.meiLitinant  No   .V 

'  See  lerar  from  K-ar-aeth  vurrus.  Attorney,  PSE, 
to  Beth  SteJLlflr,  SiafI  .*.t:o.'aey  SEC  datad  October 
23,  1992  ;",^Jn8n(lm9Iit  No  4"). 

'  See  israr  fr-jcn  K-aoneth  VUrcus.  Attwney.  PSE. 
tc  Beth  S'alL.9r  Staff  At: :.m«y  SEC.  dated  February 
5.  1W3  i"  .KmeTiilmeaf  No.  5"; 

'?~>i  'ha  mo»'  3aji   ineef  examinations  only  test 
L^«  '.k,i:i  if.  lad  thuj  nouii.S'  tlia  applicant  to  serva 
as.  a  registered  eQ'ji'v  or  opUotu  floor  rr^mbar. 
C»r-air.  ■^'lauons.  however  »i»  directed  axduslTaly 
St  ».  sro'pecrive  ar^'.  :,•;.■  »per..ii:j'  or  opUoilt  OUrkat 
T.<iJk.<ir  To  act  m  that  c^p«c:ry.  the  appUont must 
ijccassfuliy  complete  t>cth  the  genaraJ  and  more 
ipecu-izad  wcnons  of  lh»  examination.  See  PSE 
Ruie$  5  2-'c;lu,i  mi:  6  33 

•Tba  PSE  Ruies  give  the  Equity  or  Options  Floor 
Trad-ng  Cotrmirtee  ducretioo  to  consider,  uo 
»d  lit;3o  to  the  applicant  »  performance  an  the 
Bxamuaation.  <uch  other  factisi  u  it  deems 
appropriate.  See  PSE  Ruies  1  Uc)  and  6  44 


implicated  when  trading  on  the  PSE 
Floor.  Essentially,  the  examinations 
cover  general  terms  and  rules  of  trading. 
as  well  as  items  specifically  related  to 
trading  of  equities  or  options  on  the 
PSE. 

III.  Commission  Fmdings 

After  careful  consideration,  the 
Commission  has  determined  that  the 
PSE's  proposed  rule  change  to 
administer  its  own  proficiency 
examinations  for  prospective  floor 
members  is  consistent  with  section  6  of 
the  Act.'°  In  particular,  the  Commission 
believes  that  the  proposal  Is  consistent 
with  the  section  6(b)(5)  requirement  that 
the  rules  of  an  exchange  be  desigaed  to 
promote  Just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest.  The  examination 
reouirement  will  help  to  ensure  that 
only  those  candidates  with  a 
comprehensive  knowledge  of  the 
specific  rules  of  the  Exchange,  as  well 
as  an  understanding  of  the  relevant 
provisions  of  the  Act,  will  be  eligible  for 
PSE  floor  membership.  By  ensuring  this 
requisite  degree  of  proficiency,  the 
Exchange  can  remain  confident  that  its 
floor  members  have  demonstrated  an 
acceptable  level  of  seciuities 
knowledge. 

The  Commission  also  believes  that  the 
proposal  is  consistent  with  sections 
6(c)(3)  (A)  and  (B)  of  the  Act,  which 
state  that  a  national  securities  exchange 
may  deny  membership  to.  or  condition 
the  membership  of.  a  registered  broker 
or  dealer  or  a  natural  person  asstxdated 
with  such  broker  or  dealer,  if  the  broker, 
dealer  or  natural  person  does  not  meet 
such  standards  of  training,  experience 
and  competence  as  prescribed  by 
exchange  rules.  Under  these  sections,  an 
exchange  may  establish  procedures  to 
examine  and  verify  the  qualifications  of 
an  applicant.  The  PSE  has  tailored  the 
exams  toward  evaluating  the  applicant's 
knowledge  of  specific  Exchange  rules 
and  policies,  in  addition  to  the 
requirements  of  the  Act.  The 
Commission  believes  that  the  exam 
appropriately  grants  Exchange  floor 
membiarship  only  to  those  applicants 
who  have,  through  passage  of  the  exam, 
demonstrated  the  requisite  know  ledge, 
training,  experience  and  competence  to 
satisfactorily  discharge  their  individual 
duties  on  the  PSE  floor. 

Finally,  the  Commission  beheves  that 
the  proposed  rule  change  is  consistent 
with  section  15(b)(7)  '*  which  stipulates 
that  prior  to  effecting  any  transaction  in, 
or  inducing  the  purchase  cr  sale  ot,  any 
security,  a  registered  broker  or  dealer 


'«15U.S.C78f(1989). 

'» 15  U.S.C  78oCbK7)  (1989). 


must  meet  certain  standards  of 
operational  capability,  and  that  such 
broker  or  dealer  (and  all  natural  persons 
associated  with  such  broker  or  dealer) 
must  meet  certain  standards  of  training, 
experience,  competence  and  such  other 
qualifications  as  the  Commis'sion  finds 
necessar>'  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  In  this  regard,  the 
Commission  has  care.oilly  reviewed  the 
format  of  the  examinations  and  the 
substantive  areas  tested.  In  conducting 
this  review,  the  Commission  focused  on 
the  level  of  difficji.y  and 
comprehensiveness  of  the  specific 
examir.aticn  questions  Based  on  the 
deplh  of  knowiedce  required  to  pass  the 
examinations,  the  Commission 
concludes  Lhat  Lhe  examinations 
sufficiently  refiect  the  requisite 
minimum  knowledge  an  applicant  must 
possess  to  comply  with  PSE  rules  and 
the  pertinent  rules  and  regulations  of 
the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  1,  No,  2, 
No.  3.  No.  4  and  No.  5  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
These  amendments  would  refine  certain 
details  of  the  P.SEs  floor  member 
examinations  in  a  manner  which  is  both 
thorough  and  fair.  Lri  general,  the 
amendments  would  correct  errors  in  or 
clarify  the  language  of  specific 
questions.  The  overall  structure  of  the 
examinations  would,  in  essence,  go 
unchanged.  Finally,  the  original 
proposal  was  published  for  the  full 
statutory  period  and  no  comments  were 
received  on  anv  a.'?poct  of  die  proposal. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  .'\mendments  No. 
1.  No.  2,  No.  3,  No.  4  and  No.  5  to  the 
proposed  rule  change.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NV/.,  Washington.  DC 
20549.  Copies  of  Lhe  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to 
Amendments  No.  1 ,  No,  2  No,  3,  No.  4 
and  No,  5  between  the  Co. amission  and 
any  persons,  other  than  those  that  m.ay 
be  witriheld  from  the  public  in 
accordance  witli  the  provisions  of  5 
U.S.C.  552,  Will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Keferen.::e  Section, 
450  Fifth  SL'eet,  N\V.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  at  the  principal  office  of  tiie 
PSE.  All  submissions  should  refer  to 
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File  No  SR-PSE-91-15  and  should  b« 
submitted  by  Iii!v  28,  1993 

rv.  Conclusion 

For  the  reasons  set  forth  fibove,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,'^  Ir: 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  sections 
6(b)(5).  6(c)(3)  and  15(b)(7)  of  the  Act, 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  ^^  u^jat  ^he 
proposed  rule  change  (SR-PSE-91-15) 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  fc  delegated 
authority  '* 

MaJT^arwl  H   Mtf  arlaiid 
Deputy  Sec^-tan' 
[PR  Doc  93   -i  5,20  Filed  7-6-93;  8:45  am) 

•tLU»*G  CODC  iO'O-OI-li 


[RaleaM  No.  34-32547;  Fii«  No».  SR- 
NSCC-fl3-04,  SFMUICC-93-02,  and  SB- 
SCCP-93-02) 

Self-Regulatory  Organlzatlona; 
National  Securities  Clearing  Corp., 
Midwest  Clearing  Corp.,  and  Stock 
Clearing  Corp.  of  Philadelphia;  Filing 
and  Order  Granting  Temporary 
Approval  on  an  Accaieratad  Basis  of 
Proposed  Rule  Changes  Relating  to 
the  Guarantea  of  Trades  In  Continuous 
Net  Settlement  Systems 

)une  29, 1993. 

Pursuant  to  section  19rb](l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that 
National  Securities  Clearing  Corporation 
C'NSCC"),  Midwest  Cleanng 
Corporation  ("MCC  ).  and  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  (collectively  referred  to  as 
Clearing  Corporations")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission'")  on  May  28,  1993,  June 
2,  1993.  and  June  3,  1993,  respectively, 
the  proposed  rule  changes  as  described 
m  Items  I  and  II  below,  The  Commission 
18  publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rale  changes 
through  June  30,  1994. 


I.  Self-Regulatory  Ori^aniiation* 
Statement  of  the  Terma  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposals  seek  an  extension  of 
the  Commission's  order  that  authorizes 
the  Cleanng  Corporations:  (1)  To 
guarantee  at  an  earlier  time  the 
settlement  of  participant  trades  in  their 
Continuous  Net  Settlement  ("CNS") 
systems  and  (2)  to  use  revised  clearing 
fund  calculations  to  protect  against  any 
increased  risk  caused  by  such  earlier 
EOiarantee";  ' 

II.  Self-Regulatory  Or^aniiatirms' 
Statement  of  the  Pur|:>ofte  of.  and 
Statutory  Basis  fur.  thf  Propowd  Rale 
Changes 

In  their  fihngs  with  the  Commission, 
the  Clearing  Corporations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  they 
received  on  the  proposed  rule  changes. 
The  te,xt  of  these  sta'eraents  may  be 
examined  at  the  places  specified  In  Item 
rv  below  The  CJearing  Corporations 
have  prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Se!f-Reg'j!atory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
i-hanges  is  to  extend  the  Commission's 

approval  of  NSCXT's,  MCC's,  and  SCCP's, 
procedures  whereby  tne  settlement  of 
all  pendmg  CNS  trades  are  guaranteed 
8s  of  midnight  on  the  day  after  the  trade 
date  for  locked-in  or  automatically 
compared  trades  and  as  of  midnight  on 
the  day  trades  are  reported  to  members 
as  compared  for  all  other  trades.  The 
proposed  rule  changes  also  seek 
extension  of  the  Commission's  approval 
of  the  Clearing  Corporations'  revisions 
to  the  CNS  portions  of  their  clearing 
fund  formulas.  These  revision*;  sre 
designed  to  protect  against  int  ri-t^fj 
risk  8.vsociafed  with  earlier  ^';,firsn:^•ps.' 


'MSl.'SC  78(19*9). 

"ISL'S.C,  78sfh:i2)(19«9). 

"'  17  CFR  200  30-3(a)(l  2)  (1991). 

M5U.S.C.  78s(bin'i  (laaa). 


'  The  ComaissioD  hiu  approved  tb«M  {MopoMls 
r;  a  lempcrarv  bwi!  for  four  previoiu occuioiu. 
Sec:i;ntJM  Esrhango  Art  Release  No*.  27192 
i.«.ugu.it  29  1389!,  %4  fH  3-010  (approving  File 
^os  SR-.SS<:x:^7-a4,  SR-M(X-e7-03,«ndSR- 
,S<:.Xy-fl7-03  until  riecflmber  31.  1990);  28728 
(December  31,  19<K,M    i6  FS  7I7  (•pprovlng  File 
,Si»  SR-N,SCG-W-I5,  SH-MCC-90-oa.  and  SR- 
S(XP-9O-03  iintjl  lune  30.  1991);  2938*  (June  28. 
1992^  56  KR  3095!  larprovlDg  FUe  No«.  SR-NSCC- 
91-oe  .SR-MCX-91-03  and  SR-SCCP-ei-<(3 
through  :une  .30   1992 1  and  30879  (July  1,  1992), 
S7  PR  .302-9  lapprovinfi  File  No*.  SR-NSCX>-92-04, 
SR-MCXr-92-o;  and  SR-SCCP-92-02  ihroug)»  June 
30    19S3) 

'  For  e  more  dptaii^d  discussion  of  ihe  proposals, 
refer  to  .Swnjnue*  Exchansje  Ad  Rei«as«  Noi. 
30379,  293S8,  27828,  and  27192  and  the 
accompanying  rule  filings,  tupro  note  2. 


The  Clearing  Corporations  represent 
that  the  proposed  rule  changes  are 
consistent  with  the  Act  and  particularly 
section  17A  of  the  Act  because  it  will 
help  the  Clearing  Corporations  to  assure 
the  safeguarding  of  securities  and  funds 
which  are  in  their  custody  or  control  or 
for  which  they  are  responsible.* 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Clearing  Corporations  believe 
that  the  proposed  rule  changes  will 
impose  no  burden  on  competition. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

The  Clearing  Corporations  have 
neither  solicited  nor  received  any 
comments. 

Ill    Datf  {jf  L!Te<  l^  -m-h,"*  (,f  ihf 
Vri'iHtftfHi  Riiif  (,;haii,ct'*  n:,:'i  I  i mint  for 
i,x)mmissic,'n  .\(  t.un 

The  Commission  believes  the  Clearing 
Corporations'  proposals  to  continue 
providing  earlier  guarantees  for  CNS 
trades  along  with  revised  formulas  for 
calculating  clearing  fund  contributions 
are  consistent  with  the  Act  and 
particularly  with  section  17A  of  the 
Act.'  Section  17A(b)(3)(F)  of  the  Act* 
requires  that  the  rules  of  clearing 
agencies  be  designed  to  assiire  the 
safeguarding  of  securities  and  funds  that 
are  in  the  custody  or  control  of  the 
clearing  agencies  or  for  which  the 
clearing  agencies  are  responsible  and  be 
designed  to  remove  impediments  to  and 
perfect  the  national  system  for  the 
clearance  and  settlement  of  securities 
transactions. 

The  Commission  believes  that  these 
proposals  promote  the  perfection  of  the 
national  system  by  providing  increased 
certainty  as  to  settlement  of  securities 
transactions  by  reducing  the  time  that 
clearing  members  are  exposed  to  the 
risk  of  counterparty  default  The 
Commission  further  believes  that  these 
proposals  achieve  that  goal  without 
compromising  the  safeguarding  of 
securities  and  funds  in  the  Qearing 
Corporations'  custody  or  control  or  for 
which  they  are  responsible. 

The  Clearing  Corporations  have 
requested  that  the  Commission  find 
good  cause  for  approving  the  proposed 
rule  changes  prior  to  the  thirtieth  day 
after  the  date  of ;  .  ■      h  •     -    '  -  otice  of 
the  filings  in  the  i  ederal  KegisXer. 
Accelerated  approval  will  permit  NSCC. 
MCC,  and  SCCP  to  continue  to  provide 


MS  U.S.C  78q-l  (1988). 

•  15  U.S.C.  7eq-l  (19S8). 

•  15  U.S.C  78q-l(b)(3)(F)  (1988). 
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:  ;^  </lier  trade 
•jrue  to  base 
■IT'S  on  the 
•  any  needless 


d. --'-:;  '..'r.s  to  the  proj^rara.  During  the 
p-  ;>,;>'  temporary  approval  periods, 
the  Car  "-..'it,. -^r  and  the  Clearing 
Ccrpord'ions  ha. a  contiiiued  to  examine 
the  Clearing  Corporations'  procedures 
ard  safev-jards  applicable  to  earlier 
g-^a-arte68  cf  CNS  trades  and  the 
revised  fomiulas  for  calculating  CNS 
clearing  find  contributions.  To  date,  the 
earlier  gusrartee  procedures  and 
r9%"ising  ciearir.g  fund  formulas  have 
functioned  adequately.  Therefore,  the 
Ccmmissinn  beheves  there  it  good 
cause  for  approving  the  pr'  .".'sedrule 
changes  pnor  to  the  ihinie'^.  day  after 
the  date  of  publication  of  notice  of  the 
fi.ing 

The  Ccrr.T.ssion  will  continue  to 
monitor  the  adequacy  of  NSCC's. 
MCC's,  and  SCCP's  procedures  and 
safeguards  apphcable  to  earlier 
guarantees  of  CNS  trades  and  the 
revised  clearing  fund  formulas.  The 
Clearing  CcrporaUons  remain  under  a 
continuing  obligation  to  provide  data  to 
the  Commission  pertaining  to  earlier 
trade  guarantees  and  the  aoihty  of  the 
revised  CNS  clear.ng  forrriuias  to  guard 
against  any  increased  nsKS  posed  by 
earlier  guarRntees/ 

IV.  Solicitation  of  Comments 

Interested  persons  a.-e  invited  to 
submit  v.Titten  dd:a,  Views  and 
arguments  conc_«m.nij  the  foregoing. 
Persons  m.aking  written  submissions 
should  file  s;x  cnpips  tnereof  with  the 
Secre!arv  Sf,:  uri*!-*^  =ri  Exchange 


Co:r 


■:^to-;    lK'I 


.f-n  Street.  NW. 

"  4  J.  Copies  of  the 

;  sequent 
tten  statements 
roposed  rule 


w;lh  r^jspw  !  •"  t!; 

change  that  are  filed  with  the 
Commission,  and  ell  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Inspection  and  copying  at 
the  principal  office  of  the  SKOs.  Ail 
submissions  should  refer  to  P'ile  Nos. 
SR-NSCC-93-04.  SR-MCC-93-02,  and 
SR-SCCP-93-02  and  should  be 
submitted  by  July  28,  ;993. 


It  is  therefore  ordered.  P;irsuant  to 
section  19(b)(2)  of  the  Act »  that  the 
above-mentioned  proposed  rale  ci^anges 
(File  Nos.  SR-NSCG-93-04,  SR-MCC- 
93-02,  and  SR-SCCP-93-02)  be,  and 
hereby  are.  approved  through  June  30, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autiiority.' 

Margaret  >!  '4<  !-<ir;Mr}d, 
Deputy  Secretary. 
IFR  Doc  93-15970  Filed  7-6-93;  8:45  am) 
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[ReleaM  No.  34-32554;  Fit«  No  SR-PSE- 
92-45] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange.  Ire,  Order  Approving 
Proposed  Ruie  Change  Relating  to  an 
Increase  in  Position  and  Exercise 

Limits  for  Options  on  the  Wilshlre 

Small  Cap  Index 

June  29. 1993. 

I,  IntrjduLtiun 

On  December  8, 1992,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,'  filed  with  the  Se<:urities 
and  Exchange  Commission  ("SEC  '  or 
"Commission")  a  proposal  to  increase 
the  position  and  exercise  limits  for 
European-style'  options  on  the  Wilshire 
Small  Cap  Index  ("Wilshire  Index"  or 
"Index"J. 

The  proposed  rule  change,  amended 
as  of  January  26, 1993,  was  noticed  for 
comment  in  Securities  Exchange  Act 
Release  No.  31793  (January  29, 1993),  58 
FR  7283.  No  comments  were  received 
on  the  proposed  rule  change.  This  order 
approves  the  PSE's  proposal. 

n.  Description  of  the  Proposal 

On  November  3,  1992,  the 
Commission  approved  an  Exchange 
proposal  to  list  and  trade  options  on  the 
Wilshire  Index.*  Under  the 
Commission's  approval  order,  the 
position  limits'  and  exercise  limits"  for 


'  The  Commission  tMarvM  the  right  to  amend  the 
daU  r«quast  during  tb«  Misuing  laoiporary  approval 
for  any  of  Lb»  □earing  rorpcr«tionj  in  ordai  to 

obudo  th«  most  uMf-^:  a-  i  .iicurats  UifomMUoft 
3  vail  able. 


optirns  on  the  Index  are  .  'irrently  set  n' 
2?,rGU  ccnlracts  on  ll'ie  same  side  of  tiie 
market,  with  no  more  than  15,000  cf 
such  contracts  in  the  series  with  the 
nearest  expiration  date.' 

The  proposal  would  increase  the 
position  and  exercise  limits  available  on 
the  Index  to  37,500  contracts  on  the 
same  side  of  the  market,  w^ith  no  more 
than  22,500  of  such  contracts  in  the 
vr  .<  with  the  nearest  expiration  date." 
Th*»se  proposed  position  limits  are 
s ,  rii ;  id -•  in  terms  of  aggregate  dollar 
value  with  those  that  the  Com.mission 
recently  approved  for  options  on  the 
Russell  ZU'JO  Index  on  the  CBOE.» 

Th?  E.xchar.ge  believes  that  the 
characteristics  of  the  Index  and  the 
Russell  2000  are  sufficiently  similar  to 
)ustjfy  comparable  position  and  exercise 
limits  for  both  indexes.  The  Exchange 
notes  that  both  indexes  are 
capitalization  weighted,  have  an 
exceptionally  high  correlation  rate  of 
99  C5%  (taken  on  a  quarterly  basis),  and 
are  primarily  comprised  of  domestic 
secu'-ities  from  the  small  capitalization 
market 

III.  Discussion 

As  discussed  below,  the  Commission 
believes  that  the  P^SE  proposal  is 
consistent  with  section  6  of  the  Act,  in 
general,  and  section  6rb)(5)  in 
particular,  in  that  it  should  help  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
promote  just  and  equitable  principles  of 
trade  and  prottK't  investors  and  the 
public  interest.  Specifically,  the 
Commission  notes  tiiat  tiie  Index  is  a 
broad-based  index  consisting  of  25U 
domestic  stocks  from  nine  economic 
sectors  The  Exchange  s  stringent  listing 
requirements  insure  ttiat  the  Index  will 
not  contain  a  large  number  of  thinly 


•l5US.C73$(b)(198«). 

*  17  CFR  20O.3O-3(a)(12)  (1991). 
» 15  U.S.C.  78sOj)(1)(19«8). 
>17CFR240.:9b-4(19«9). 

'A  European -tt)'ie  option  is  one  that  can  be 
axCTCisad  only  on  the  expiration  data. 

*  Securities  Exchange  Act  Release  ^4o  31397 
(November  3, 1992).  S7  FR  S336«  ("Exchan^  Act 
Release  No.  31397"). 

*  Position  limits  impose  a  ceiling  on  the  mtmbw 
of  options  contmcts  relating  to  an  underlying 
instrument  which  an  investor,  or  group  of  investors 
acting  in  concert,  may  own  or  control 

'Exercise  limits  prohibit  the  exarcun  >  v  &!■. 
investor  or  group  oif  Investors  acting  ic  u.>.-u:an  of 


more  than  a  specified  number  of  option  contracts 
oo  a  particular  underlying  security  within  five 
consecutive  busines:  days. 

'  See  also  PSE  Rule  7.6(d)(1). 

•Originally,  the  PSE  proposed  fo  increase  the 
position  and  exercise  limi's  for  tlie  Wilshi.-e  Index 
to  50,000  contracts  on  the  same  side  of  the  market, 
with  no  more  than  30.000  contracts  in  the  nearest 
expiration  month,  the  same  number  of  contracts 
that  the  Commission  recently  approved  for  options 
on  the  Russell  2000  Index  ("Russall  2000")  on  the 
Chio^  Board  Options  Exchange,  Inc.  ("CBOE"). 
See  infn  note  9.  As  of  January  28. 1993,  the 
Wilshire  Index  had  a  value  of  293  53  while  the 
Russell  2000  closed  at  227.19.  Accordingly,  because 
the  value  of  the  Russell  2000  is  appmximately  25% 
lass  than  that  of  the  W'.tshire.  the  PSE  amended  its 
Cling  to  rerjuest  position  and  exen:ise  limiU  that  are 
comparable  to  the  RussoU  2000  Index  in  ten&s  of 
aggregate  dollar  value.  See  Letter  from  Michael  D. 
Pieisor..  Senior  Attorney,  Market  Regulation,  PSE. 
to  Stephen  M.  Youhn  Attorney,  Options  Branch. 
Division  of  Vlarkst  Regulation.  SEC.  dated  January 
26.  T393 

•See  Secur.tie.^  Exchange  Act  Rwiaase  No.  31 3*2 
(October  30,  1992).  57  I-"R  52802  (   E.xrh^njje  Act 
Release  No  31382'). 
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capitalized,  low  pnced  secamues  v.iUi 
small  public  floats  and  low  trading 
volume.''*'  As  previously  noted,  markets 
that  exhibit  active  and  deep  trading,  es 
well  as  broad  public  ownership,  are 
more  difficult  to  manipulate  or  disrupt 
than  less  active  markets  with  smaller 
pubUc  floats.'*  Accordiiig]y,  given  the 
size  and  breadth  of  the  Index,  the 
Commission  does  not  believe  that 
increasing  the  position  linwts  for  the 
Index  as  proposed  herein  will  increase 
the  Index's  susceptibility  to 
manipulation  or  increase  the  potential 
for  disruption  in  the  markets  for  the 
imderlying  securities. 

Additionally,  the  Commission  notes 
that  the  proposed  hmits  are  comparable 
to  those  approved  bv  ihe  Q>:rn.:«,sion  in 
terms  of  aggr^atf  '   :i  '  vs   .t<  tor 


options  on  the  Ri-« 


the 


CBOE.'*  which  have  not,  to  date,  posed 
any  discernible  problems. 

Furthermore,  the  Commission  notes 
that  the  settlemen'  v  t'-.m    ^    p'ions  on 
the  Index  is  based  on  Uie  c ^  r.sing  prices 
of  the  component  securities  ("A.M.- 
Settled").  The  Commission  believes  that 
settling  index  products  based  on 
opening  prices  significantly  improves 
the  ability  of  the  market  to  alleviate  and 
accor  TTi  datf^  Ifc.-ye  and  potentially 
destabihr.ni;  order  iriha'ances 
associated  urh  me  inwn  ding  of  index- 
related  positions  ■■"  Ace  ri'-^ingly,  the 
Commission  belie.:  s  l  .si  tiie  a.m. 
settlement  of  the  L-.p.px  is  helpful  in 
insuring  that  the  increased  position 
limits  should  not  unduly  disrupt  the 
market  in  the  undn-  ,  re  securities 
comprising  the  In  :r\ 

In  sum.tnar.     -d  oorr.rr.ii&u^r:  DcUieves 
that  the  iiic  re.  sr  in  position  and 
exercise  limits  for  options  on  the  Index 
will  benefit  market  participants  by 
allowing  them  to  take  larger  positions  in 
the  context  of  an  exchange-traded  and 
regulated  product  without  unnecessarily 
increasing  manipulative  concerns. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
92-45)  is  approved. 


"See  Exchange  Act  Relsise  No.  31N7.  rupra 
note  4. 

'  >  S«e  e.g^  Securitia*  Exchange  Act  ReleoM  No. 
31330  (October  16.  1992),  57  FR  48408  ("Exchange 
Act  Roloase  No.  3-i330' ). 

^^See  Exchange  Act  Release  No.  31382,  supra 
note  9. 

"  The  Conu&ission  hu  stated,  for  axanipla.  that 
"in  general,  bating  the  tettiemeat  of  index  producli 
on  opening,  u  opposed  to  closing,  prices  on 
expiration  Fridays  helps  alleviate  the  stocJf:  market 
volatility  once  experienced  frequactly  or.  exptration 
Fridays."  See  Exchange  .Ad  RelMM  .No.  31330, 
supra  note  11. 

<«15  U.S.C.  rasMZ)  (198«). 


hot  Uie  CoiUiiissioD,  by  the  Division  of 
Market  Regulation,  piu^uant  to  d«legated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 
:-  :.      93-15919  Filed  7-6-93;  8:45  ami 

SituJMG  CODE  aOIO-^l-H 


92 371 


>;5S€    PiW  Nr 


-PSE- 


Sii'^-RegijiBlory  Organiisiion*,  riang 
ETd  Order  Granting  Partial  Acceieraied 
Approval  of  a  Proposed  R  jie  Change 
by  the  Pacific  Stock  Exchanqe.  inc. 
Reiating  to  an  Extension  of  the  Pacif'C 
Options  Exchange  Trading  Systerr 
("POETS  )  Piiot  Program 

June  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  October  30,  1992. 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  D 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I   Scif-Rt-'4u;a'L>r>  ()rt::Af;i  ia!:,,;'','s 

S!i>;  JT'ient  of  iht  T>rm<i  of  s=.:h<,*artrp  of 

t'>!:'  Pn.ip-i.'Si-d  Rule  Chanee 

Tlie  PSE  proposes  to  extend  imtil  July 
31, 1993,  its  automated  options  trading 
system  pilot  program  designated  as  the 
Pacific  Options  Exchange  Trading 
System  ("POETS").*  In  addition,  the 


'»  17  CTH  200  30-3(a)(12)  (1993). 

'  The  PSE  amended  its  proposal  to  request  an 
extension  of  the  pilot  program  through  )uly  31. 
1993.  S«e  Letter  bom  Michael  D.  Pierson.  Senior 
Attorney,  ^'.^ke:  Ragulatioo.  PSE,  to  Yvonne 
Freticelli.  Staff  .Mlorney.  Options  Branch.  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  May  4.  19S3  ("Amaadmanl  No.  1"). 

'See  Amen dmeat  No.  1.  tupn  note  1.  POETS  is 
a  completely  automated  trading  system  comprised 
of  an  automatic  execution  system,  an  options  order 
routing  system  ("ORS"),  an  on-lme  limit  order  txxik 
system  ("Auto-Book"),  and  an  automatic  market 
quote  update  system  ("Auto-Qucte").  The 
Commission  appro\'ed  the  PSE's  POETS  system  on 
a  six-month  pilot  basis  on  (anuary  18, 1990.  Sm 
Securities  Exchange  Act  Release  No.  27833  (January 
18.  1990).  S.5  FR  2466  (order  approving  FiJe  SR- 
PSE-89-26).  The  initial  six-mcath  approval  aicpired 
on  July  22, 1990,  and  was  extended  until  October 
22. 1990,  in  order  to  allow  the  PSE  to  complete 
installation  of  the  system's  hardware.  See  Securities 
Exchange  Act  Release  No.  28264  (hily  26. 1990).  55 
FR  31272  (order  apprbving  File  No  SR-PSfc-90- 
28).  In  January  1991.  (he  POETS  pilot  program  was 
extanded  until  fuite  30,  1991.  See  Securities 
Exchange  Act  Rslaase  No.  28778  (faauary  14. 1991). 
56  FR  2576  (order  approving  Fik  No.  SR-PS£-eo- 
36).  In  April  1991.  the  CoaiiniMiaB  approved  the 
PSE's  proposal  to  impUaaat  ik»  tystaaa's  MiloaMtic 


PSE  seeks  pemiaiient  approvai  &t 
POETS. 

n.  Self-Regulatory  Organizatiao'a 

Statp::.»'nt  o*  'hiP  "    — .-!M!  of,  and 
?NfH't;!'i.-)  b«ii»i  I-:,  u.e  Proposed  Rule 

In  its  filing  'with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  haa 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  January  1990  the  Commissitm 
approved  POETS  on  a  pilot  basis.' 
Subsequently,  the  Commission 
approved  several  Exchange  proposals  to 
extend  the  pilot,  including,  most 
recently,  a  six-month  extension  through 
April  30, 1993.*  The  Exchange  now 
seeks  to  extend  the  pilot  program 
through  July  31, 1993.  In  addition,  the 
PSE  is  seeking  permanent  approval  of 
POETS. 

The  PSE  states  that  since  POETS  was 
implemented,  the  Exchange  has 
expanded  POETS  on  a  floor-^^'ide  basis. 
Over  the  course  of  the  pilot  program,  the 
performance  of  POETS  has  been 
assessed  under  a  variety  of  market 
conditions.  The  Exchange  believes,  as 
evidenced  by  the  POETS  pilot  report 
submitted  by  the  PSE  to  the 
Commission  ("Pilot  Report"),'  that 
POETS  is  a  viable  and  effective  trading 
system.  The  PSE  believes  tha!  POETS 
has  provided,  and  continues  to  provide, 
substantial  benefits  to  the  investing 
public,  including  the  on-line  updating 
of  quotations,  increased  speed  and 


and  semi-autooiatic  execution  features,  tamed 
"Auto-Ex"  and  "Semi  Auto-Ex,"  respectively,  on  a 
floor-wide  basis,  and  tc  extend  the  pilot  until  July 
31, 1992.  See  Securibes  Exchange  Act  Release  No 
29104  (April  18,  1991),  56  FRl9l34The  POETS 
pilot  program  was  extended  through  October  31, 
1992.  See  Securities  Exchange  Act  Retoaic  No. 
31022  (August  12. 1992).  57  FR  37179  (order 
approving  File  No.  SR-PSE-92-2&).  and.  most 
recently,  through  April  30, 1993.  See  Securities 
Exchange  Act  Reitiaae  No.  31935  I'March  1, 1992). 
57  FR  12611  (order  approving  FUe  .No.  SR-f  SE-e2- 
46). 

>  See  Siipm.  note  2  tor  a  description  of  POETS. 

*  See  Securities  Exchange  Act  Release  No.  31935. 
supra  note  2. 

'  See  "Report  of  the  Paofic  Stock  £xcfaan«e  on 
the  Status  of  iu  POETS  Pilot  Program."  dated 
September  18, 1992. 
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accuracy  in  the  execution  and  reporting 

of  trades,  ar.d  improved  accuracy  and 
accessibility  cf  trade  m. formation.  The 
PSE  states  that  therw  have  been  no 
capacity  probie.T,.*  With  POETS  during 
the  pilot  pro^-sm.  The  PSE  believes  that 
FOETS  has  contributed  to  the  quahty 
and  integrity  of  the  Exchange's  options 
njarkets. 

In  its  Pilot  Report,  the  PSE  notes  that 
Auto-Quote  is  used  for  approximately 
80%  of  the  options  seiies  traded  on  the 
PSE,  and  that  Auto-Quotes's  efficiency 
in  updating  quotes  enhances  the  traders' 
ability  to  maintain  updated  and  accurate 
markets  Moreover,  the  daily  report 
genera'ed  through  Auto-Quote  helps  the 
Exchange's  Market  Surveillance 
Department  to  recreate  and  trace  trading 
activity 

The  PSE  states  that  ORS.  which 
provides  members  with  electronic 
routing,  execution,  and  reporting  of 
orders,  has  inaeesed  the  efficiency  of 
order  processing  on  the  Exchange,  and 
that  Auto- Ex  allows  eligible  orders  that 
are  entered  through  ORS  to  be  executed 
immediately  at  the  current  disseminated 
quotation.  Since  POETS  reduces  the 
paper  flow  in  the  trading  crowds,  orders 
that  must  be  exec^'ed  manually  receive 
greater  attention  tjv  tne  Exchange's  staff 
and  mem.bers.  The  Pilot  Report 
concludes  that  all  of  the  Elxchan»;e's 
members  use  or  benefit  from.  POETS, 
which  provides  ail  members  with  more 
accurately  updated  market  quotes,  faster 
executions  and  pnce  reporting,  and 
more  complete  and  accurate  audit  trails. 
The  Pilot  Report  states  that  as  of  August 
1992,  the  year-to-date  avaiiabihty  rate  of 
POETS  was  99  96% 

In  addition,  the  Pilot  Report  states 
that  the  Exchange  has  received  no 
formal  complaints  about  POETS  and 
that  the  Elxchange  has  taken  no 
disciplinary  action  against  a  member  for 
activities  involving  FOETS. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  efb)  cf  the  Act,  in  general,  and 
^a^lher8  the  objectives  of  section  6(b)(5), 
in  part.icular,  because  the  Exchange 
believes  that  POETS  should  enable  llie 
PSE  to  provide  online  updating  of 
market  quotes,  more  efficient  execution 
of  customer  orders,  and  faster,  more 
accurate  trade  information  reports, 
which  Will  help  the  PSE  to  maintain  the 
quality  and  integrity  of  its  markets. 

(31  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchar.ge  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 


(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  soliated  nor 
received. 

III.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Chang**  and  Timing  for 
Commission  Action 

The  Exchange  requests  that 
Amendment  No.  1  to  the  proposal. 
relating  to  the  extension  of  the  pilot 
program  through  July  31,  1993.  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  Ends  that  the 
proposal  to  extend  the  pilot  program 
through  July  31,  1993,  is  consistent  with 
the  requirements  of  the  .Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  thereunder  " 
In  particular,  the  Commission  finds  that 
the  extension  of  the  pilot  through  July 
31,  1993,  is  consistent  with  section 
6(b)(5)  of  the  Act  ba.sed  on  the  FSEs 
representations  that  POETS  has  enabled 
the  Exchange  to  provide  on-line 
updating  of  market  quotes,  more 
efficient  execution  of  customer  orders, 
and  faster,  more  accurate  trade 
information  reports.^  The  Pilot  Report 
also  indicated  that  POETS  availability 
from  January  through  .August  1^92  was 
99.96%.  As  the  Commission  has  found 
in  previous  extensions  of  the  pilot 
program.  POETS  is  consistent  with 
section  6(b)(5)  of  the  Act  because, 
according  to  the  PSE,  POETS  has 
facilitated  the  efficient  execution  of 
public  customer  market  and  limit 
orders,  has  faciUtated  trading  on  high 
volume  days,  and  has  provided  the 
PSE's  Market  Surveillance  Departiment 
vsrith  more  accurate  trade  information.* 
The  Commission  continues  to  believe 
that  the  enhanced  efficiency  of  order 
processing  resulting  from  POETS  should 
help  the  PSE  to  provide  deeper,  more 
liquid  and  more  efficient  options 


•15U.S.C.  78f(bX5)(1982). 
'  See  Pilot  Raport.  tupra  note  5 
•In  its  July  1990  reiquwst  to  sxtand  ihe  piiol 
program,  the  PSE  repretented  tJiat  POETS  tisd 
benefined  Exchange  cnemben  lud  pub^c  invesion 
u  follows:  (1)  By  providing  fiuter  order  tTimaround 
time;  (2)  by  providing  belter  traclLing  of  orders  for 
mambart,  mambw  firms  and  hxrj\ange  ttaif  due  to 
th*  ability  of  POETS  to  r«taja  large  amountj  of 
order  and  traiuaction  information.  (3)  by  facilitating 
trading  during  pariods  of  high  activity  due  to  the 
ability  of  POETS  to  adiust  to  market  fiuctuations  by 
upgrading  ita  capability  whiie  on  line  and  (4!  by 
providing  the  Ex'~hani^e's  Reguiat^oo  Department 
with  more  accurate  trade  data  and  information  See 
Secuhtiai  ?lir:hange  .\a  Raiwiie  So  28264.  tupra 
note  1.  See  aiao  Seairitiea  Exchange  Ad  Release 
Noa.  28778.  29104.  and  31022   jup.-o  note  2 


markets.  Moreover,  t!"ie  Commission 
believes  that  POETS  has  enabled  the 
Exchange  to  develop  more  accurate  and 
timely  audit  trails,  thereby  helping  the 
PSE  to  maintain  the  nitfgnty  of  Us 
markets. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the  pilot 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  continuation  of  the  pilot 

Erogram.  In  addition,  because  there 
ave  been  no  adverse  comments 
concerning  the  pilot  program  since  its 
implementation  or  prior  to  the 
Commission's  approval  cf  FOETS  in 
January  1990  and  because  of  the 
importance  of  maintaining  the  quality 
and  efficiency  of  the  PSE's  options 
markets,  the  Commission  believes  good 
cause  exists  to  apf  rove  the  extension  of 
the  pilot  program  through  July  31.  1993, 
on  an  accelerated  basis. 

With  regard  to  the  portion  of  the 
proposal  seeking  permanent  approval  of 
POETs,  within  35  day?  cf  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  di^signate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  in) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV,  Solicitation  of  Commentii 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  m.aking  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wntten 
com.munications  relating  to  the 
proposed  rule  change  betw^een  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
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organization.  All  submissions  should 
refer  to  the  file  nv.'x.he:  ;n  the  caption 
above  and  should  be  s^ibraitted  by  July 
28.  1993. 

It  is  therefore  ordered,  Pursiiant  to 
section  19(b)(2)  of  the  Act.e  that 

Amendment  No.  1  !    ir.t^  proposed  rule 
change,  relating  ti,  si;  c  ^•";;>' -m  of  t};-' 
POETS  pilot  prog r>L:    a:  :    j    >  .:  1 
1993,  isapprov^ 

For  the  Commission,  by  the  Dixision  of 
Market  Regulation,  pursuant  to  delegated 
authorit>-''" 

Margaret  H  Nict  ailaad. 

Dep  uty  Secretary. 

(Fit  Doc.  93-15973  Filed  7-6-93;  8:45  em] 
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[RoiedA*  Ha.  34-32&57,  f  ,i«  No.  SH^^i,x- 
92-30] 

Sclf-heg^jiaiofy  Cf^ranizaliOnG.  Fiung 
c'  Proposed  Rcie  Change  by  tn* 
Phitadelphla  StocK  Exif.ange,  He 
Peiating  to  Clearing  Agents 
Respcasibility  for  Ensuring  Thai  Good 
Faith  Margin  Trest^ient  Is  Proper- y 
Granted 

June  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.Q  788(b)(1),  notice  is 
hereby  given  that  on  Etecember  21, 1992, 
the  Philadelphia  Stock  Exchange 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  as  amended  on  March  25, 1993, 
and  as  described  in  Items  I,  n,  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I  Self-Regulalorv  Organization  s 
Slaiement  of  the  Terms  ofSi/Dstrir.rt-    1 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  adopt  new 
Options  Floor  Procedure  A.a\rice 
("Advice")  F-19  and  new  Commentary 
.14  to  Phlx  Rule  722  to  require  that 
clearing  agents  [am  peasonable  steps  to 
ensure  that  oiiiy  positions  in  Phlx-listed 
options  that  qualify  for  good  faith 
margin  treatiri' ;•'  8'^  carried  in  the 
account  of  a  -TiarKf  t  maker.  The 
proposal  was  a.riendad  or  March  25, 
1993,  to  provide  that  reasonable  steps 
mclude  the  adoption  and 
implemeniation  of  procedures  designed 
to  detect  any  pattern  of  activity  that 
results  in  options  that  do  not  qualify  for 


good  faith  margin  treatment  being 
carried  in  the  market  maker  account^ 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 

^K.-futary  Fr.'r  srid  e'.  'h^  Commission. 

Ni-.teiTsem  ot  the:  Puryiofte  o;,  hnvi 
'-'.•'jtof.'  Basi«  :',!r  the  ¥'ri'Hm»*-i  U.  ,i]r 


In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
mle  change.  The  text  of  the^e  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  adopt  new 
Advice  F-19  and  new  Commentary  .14 
to  Phlx  Rule  722  to  require  that  clearing 
agents  take  reasonable  steps  to  ensure 
that  only  positions  in  Phlx-listed 
options  that  qualify  for  good  faith 
margin  treatment  are  carried  in  the 
market  functions  accounts  of  specialists 
and  Registered  Options  Traders 
("ROTs").  The  proposal  provides  that 
reasonable  steps  include  the  adoption 
and  implementation  of  procedures 
designed  to  detect  any  pattern  of 
activity  that  results  in  options  that  do 
not  qualify  for  good  faith  margin 
treatment  being  carried  in  the  market 
maker  account.  The  purpose  of  the 
proposed  rule  change  is  to  ensure  that 
good  faith  margin  treatment  is  granted 
to  positions  held  in  a  specialist's  or 
ROT's  market  functions  accounts  only 
where  appropriate. 

The  Pnlx  believes  that  these 
reauirements  should  help  ensure  that 
only  market  makers  who  are  registered 
to  trade  in  that  capacity  in  options  listed 
for  trading  or  the  Phlx  are  anorded 
market  maker  margin  treatment  with 
respect  to  Phlx  options.  The  Phlx  also 
believes  that,  in  order  to  ensure 
comphance  with  Regulation  T  by  its 
member-clearing  agents,  a  poUcy  clearly 
stating  a  clearing  agent's  responsibihty 
is  necessary. 

The  Phlx  notes  that  proposed  Advice 
F-19  would  only  be  applicable  to  the 
equity  options  floor.  Thus,  the  Phlx  has 
placed  the  notation  "(0)"  after  the 
Advice.  In  addition,  the  Phlx  notes  that 


the  fine  schedule  for  proposed  Advice 
F-19  would  run  on  a  three  year  cycle, 
such  that  repeat  violations  within  a 
three-year  period  would  result  in 
escalating  fines.* 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 

The  Exchange  further  believes  the 
proposal  is  consistent  with  Regulation  T 
of  the  Federal  Reserve  Board.  Regulation 
T  grants  good  faith  margin  treatment  in 
the  market  functions  accounts  of 
specialists  and  ROTs  only  to  qualified 
or  offsetting  positions.  "Customer" 
margin  is  to  be  applied  to  ali  other 
positions.  Accordmgly.  because  the 
purpose  of  the  proposal  is  to  reserve 
good  feith  maigin  treetment  for  true 
market  maker  trades,  the  Phbc  believes 
that  the  proposal  is  consistent  vidtfa 
Regulation  T. 

(B)  Self-Regulatory  Organization's 
Statement  on  Bunden  on  Competition 

Tlie  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receiwd  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  E£fectiveneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commissioo 
will: 


•15  U.S.C  7Ua>ki}  (1982). 
1017  CFR  20030-3(tMl2)  (1992). 


'  Sm  lattM'  from  Edidi  Haliahac.  Attonvy,  Market 
SurwiUanc*.  Phlx.  to  Richard  Zack.  Branch  OhieC 
Optkxu  RagolatioB.  OivUion  of  Mariwt  Raguiatioo, 
CDUunission,  dated  March  25. 1993. 


>  The  fiM  tcheduW  for  Advica  F-19  providaa  that 
a  fine  of  S500  violl  tw  impotad  for  th«  first  viotatiaa 
and  a  fine  of  SI, 000  will  be  impotad  for  die  taction 
violation.  Tha  sanction  for  the  third  violation  it 
discretioaary  with  the  Ptilx  Biuinass  Conduct 
Committaa.  hi  additioa.  undv  a  roiUag  tfaraa-year 
cycle,  if  three  years  alapta  batwaan  the  lint  and 
aecond  violation,  the  tacond  violatioo  would  be 
treated  as  a  first  violation.  If  there  it  a  violation 
within  three  yavi  after  the  most  recent  violatian. 
tha  next  highast  fine  will  be  tstued  Thus,  a  third 
violaboo  lets  than  three  yaart  oftar  a  fine  was 
issued  for  a  tecond  violation  «vould  tw  treated  at 
a  "third  violation,"  even  though  more  than  three 
yean  may  have  elapsed  after  the  first  violadon. 
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(a)  By  order  approve  s'j^ii  proposed 
rule  change,  or 

fb)  Instit'jte  proce«ri  ngs  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CommenLs 

Interested  persons  are  invited  to 
submit  wnlten  data,  views  and 
aigumT.ts  concerning  the  foregoing. 
Persons  n:iaJting  vsT.ttan  submissions 
should  file  six  copies  thereof  with  the 
Secre'ar.',  Securities  and  Exchange 
Commission.  4.50  Fifth  Street,  NW.. 
Washington,  IX  20549.  Copies  of  the 
submi-ssion,  all  sub.sequent 
amendmen's  ail  wTitten  statements 
with  respe<:t  *o  the  proposed  rule 
change  that  a.'e  filed  with  the 
Commission,  and  all  written 
communicaticns  relating  to  the 
proposed  r'.^ie  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S  C  5  52.  will  be 
available  for  inspection  and  copying  in 
the  Com.mission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  July 
28.  1993. 

For  the  Commission,  by  the  Division  of 
Maricet  Reguia'ion  pu.'suant  to  delegated 
author.'Y  ' 
FR  Doc  93-15971  Filed  7-6-93;  845  am) 
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[ReiMM  No.  34-32539;  File  No.  SR-Phlx- 
93-03] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
tha  Philadelphia  Stock  Exchange,  inc 
Relating  to  Extending  the  AUTOM  Pilot 
Program 

June  30.  1993. 

Pursuant  to  section  19(bl{l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  use.  78s(b)(l),  notice  is 
hereby  given  that  on  January  19,  1993, 
the  Philadelphia  Stocic  Exchange 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
Delow.  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


solicit  commeiits  on  the  proposed  rule 
change  from  interested  persons. 

I   Self- Regulatory  Organization's 
Stdtement  of  the  Temu  of  Substance  of 
the  Pmp<)s<»d  Rule  Change 

The  Phlx  proposes  to  extend  the 
Exchange's  Automated  Options  Market 
{"AUTOM")  system,  a  pilot  program, 
until  December  31.  1993  ALTOM  is  an 
electronic  delivery  system  of  small 
options  orders  to  the  PHLX  trading 
floor,  with  an  automatic  execution 
feature. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Compliance 
Department  of  the  Phlx  and  at  the 
Commission 

il.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  thp  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  March  31, 1988,  the  Commission 
approved  the  estabhshment  of  AUTOM 
as  a  pilot  program.'  The  Exchange 
currently  is  proposing  to  extend  the 
AUTOM  pilot  program  until  December 
31,  1993.  The  Exchange  represents  that. 
from  the  date  of  the  last  Commission 
order  extending  the  ALTOM  pilot 
program,  AUTOM  has  operated 
efficiently  and  without  any  material 
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\7  CrU  200  30-3(«){12)  (1992). 


'  The  Commission  approved  MJTOM  on  a  pilot 
t)asis  for  market  ordart  of  up  to  five  contracts  for 
all  exercia*  pricM  In  tb«  imv  month  coven  ng 
twelve  Phlx  equity  options  See  Secunlies  Ejchar.ge 
Act  Release  No  25540  (March  31    19fl8),  53  FR 
11390  (April  6.  1988)  Since  'hen.  the  order  routing 
feature  of  AUTOM  h«ij  been  exptajided  to  mciude 
all  orders  in  all  axer  is«  pm  es  ar,d  monihs  m  ail 
Phlx  equity  options  In  addition,  dav  orderi,  good 
until  cancelled  orders  md  cabinet  orders 
(accommodation  tranwctnn.si  have  b«c.ome  el;g.bl9 
for  delivery  through  the  <vstem,  and  the  eiigible 
order  size  for  t.he  order  rriutirig  faafuj-e  of  AL'TOM 
h*s  twen  lncn»as«d  from  five  to  one  hund.-ed 
contracts.  See  S«c-ontio»  Ej(cha.Tge  Act  Reisase  No 
28643  (November  26   \990y  15  FT*  49960 
(December  3.  1990)  at  notes  2-6  for  Cations  to 
Commission  orders  approving  these  expansions  of 
the  AUTOM  pilot.  See  also  Seciirtje*  Exchange  Act 
RelMtaNo.  28978  (.March  15.  '.991!.  56  FR  12050 
(MwcbZl.  1991). 


problems  being  reported  by  Phlx 
members  or  AUTOM  users. 

The  AUTOM  system  is  an  online 
system  that  allows  electronic  delivery  of 
options  orders  from  members  firms 
directly  to  the  appropriate  specialist  on 
the  Phlx  options  trading  f.oor,  with 
electronic  confirmation  of  order 
executions.  Specifically,  once  ALTOM 
orders  are  entered  into  the  system  and 
routed  to  the  specialists"  post,  they  are 
executed  manually  by  the  specialist 
who,  upon  execution  of  the  order,  enters 
the  relevant  trade  information  into  the 
system.  An  execution  report  is  then 
automatically  transmitted  to  the  firm 
that  placed  the  order 

The  ALTOM  system  also  has  an 
automatic  execution  feature  called 
"Auto-X."  Currently.  Auto-X  is 
available  to  public  C'j,stcmer  market  and 
.marketable  limit  orders  of  up  to  20 
contracts.  Orders  eligible  for  automatic 
execution  through  ALTOM  are:  (1) 
Printed  in  hard  copy  form  at  the  floor 
representative  booth  of  the  delivering 
member  organization,  (2)  displayed  on 
the  trading  crowd  screen  with  buy/sell 
information  omitted;  and  (3)  printed  in 
hard  copy  form  at  the  specialist  post. 
The  order  is  priced  and  executed 
automatically  at  the  best  displayed  bid 
or  offer,  and  the  execution  is  reported 
automatically  to  the  Options  Price 
Reporting  Authority  ("OPR.^").  A  report 
of  the  execution  also  is  electronically 
sent  to  the  delivering  member 
organization.  Under  Auto-X,  the 
specialist  is  the  contra-side  of  all  trades. 
However,  the  specialist  is  required  to 
ensure  participation  of  bids  and  offers 
on  the  limit  order  book  and  in  the 
trading  crowd  that  are  entitled  to 
execution  pursuant  to  the  Phlx's  rules  of 
priority,  parity,  and  precedence. 

The  Exchange  believes  Lhat  the 
proposed  rule  change  is  consistent  with 
section  llA(a)(l)(B)  and  (Od)  of  the  Act 
in  that  the  purpose  of  the  developm.ent 
and  implementation  of  ALTOM  is  to 
improve,  through  the  use  of  new  data 
processing  and  communications 
techniques,  the  efficiency  with  which 
transactions  in  Phlx  equity  options  are 
executed.  The  Exchange  also  believes 
that  the  proposal  is  consistent  with 
section  llA(a)(l)(C)(ii)  of  the  Act  in  that 
it  fosters  competition  among  exchange 
markets  since  other  options  exchanges 
currently  have  in  place  option  execution 
systems.  Finally,  tbe  Exchange  believes 
that  the  proposal  is  consistent  with 
section  6{(b)(5)  of  the  Act  in  that  it  is 
designed  to  promote  just  ar.a  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfect  tl.o 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 
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fBI  Se!f-Regu!ator\'  Org'irizcticm  s 
Stal'^ment  on  Burden  en  Cor-.petition 

T!.9  Phlx  d'->p<  not  believe  that  the 
proposed  ruie  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

Ill  Date  of  Effectiveness  of  (he 

Propo&fid  Rule  Chango  and  Tiniint;  for 
f.urruTi'ssior.  Actiun 

The  Exchange  has  requested  that  the 
p  reposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6  and  llA.* 
Specificallv  the  Commission  continues 
to  beiieve  that  the  development  and 
implementation  of  the  AUTOM  system 
provides  for  more  efficient  handling  and 
repo.-ting  of  orders  ui  Phlx  equity 
options  through  the  use  of  new  data 
processing  and  communications 
techniques,  thereby  improving  order 
processing  and  tuTiaround  time.  The 
Commission  also  believes  Lhat  the 
extension  of  the  pilot  program  until 
December  31,  19fl3,  will  provide  the 
Exchange  with  a  better  opportunity  to 
study  its  operation  and  effectiveness 
prior  to  permanent  approvb!  of  the 
program^^ 

Tne  Commission  hurther  notes  that 
the  Exchange  has  represented  that  from 
March  15,  1991  until  present.  ALTOM 
has  not  suffered  anv  operational  failures 
and  the  Phlx  has  not  received  anv 
forme!  complaints  with  respect  to  the 
system.'s  operation  *  Finaiiy,  since  the 
pilot  program  is  being  extended  without 


'  15  use  T8f  Md  78k-l  (1988). 

'Before  ar.y  hirti.ar  axfnnsion  of  the  pilot,  the 
Commissior.  axpects  '.he  Phlx  !o  submit  8  full 
report  by  November  1.  1993.  providing  det&iied 
sUtistio  iodicatiog  the  benefits  provided  by 
AUTOM.  the  degree  of  AUTOM  uMge.  including 
the  number  and  sixe  of  the  orders  routed  through 
AUTOM  ana  the  number  and  size  of  the  orders 
automa!ic<i^iy  executad  through  the  Auto-X  system, 
and  the  system  capacity  of  AUTOM  and  Auto-X  sud 
any  problems  that  have  been  encountered  with  the 
routing  and  execution  features.  The  Commission 
also  requests  thai  the  Phlx  submit  its  request  for  an 
extension  of  the  pilot  or  p»>rmrtneal  approval  by 
NovembOT  '. .  199j 

*  See  Inner  from  iacli  McCarthy.  Assistant  Vice 
Pissidenl  o!  Fiaar..  :a1  Automation.  Phbc.  to  Monica 
Miche'.izz).  Slat?  ,^;t^.'Dey.  Division  of  Market 
RegLiidiiou,  Commission,  dated  February  18, 1993. 


expansion  cf  the  scope  of  the  pilot,  the 
Commission  does  not  believe  that  the 
capacity  of  iJie  Exciiange's  automated 
systems  will  be  adversely  effected  by 
this  extension.' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  dale 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  Phlx  to  continue  the  AUTOM 
pilot  program  on  an  uninterrupted  basis. 
Specifically,  the  Commission  believes 
that  the  Phlx's  proposal  to  extend  the 
AUTOM  pilot  program  does  not  raise 
any  new  issues  since  it  merely  extends 
the  pilot  program  as  it  is  currently 
operating.  The  pilot  is  also  important  in 
maintaming  the  quality  and  efficiency 
of  the  Phlx's  market.  The  Commission 
further  notes  that  there  have  been  no 
adverse  comments  concerning  the  pilot 
program  since  its  implementation. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  sections  6  and  llA  of 
the  Act 

IV.  Solicitalica  of  Cc>n.iistj;itii 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fixjm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  fiUng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  July 
28,  1993. 


'The Commission  recognizes  that  additional 
options  classes  added  onto  the  system  can  have  an 
effeci  on  the  systemj  operations.  In  this  context  the 
Conunission  expects  that  the  Phlx  will  notify  the 
Commission  if  the  expansion  of  options  multiple 
trading,  pursuant  to  Rule  19c-5  under  the  Act.  has 
any  material  effect  on  the  capacity  of  the  PfaU's 
automated  systems. 


It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-93-03)  is  approved  through 
December  31, 1993. 

For  the  Gomtnission,  by  the  Division  of 
Market  Reguiation.  pursuant  to  delegated 
authority,' 

Margaret  H,  McFariuid, 
Deputy  Secretary. 

[FR  Doc.  93-i5972  Filed  7-6-63;  8  45  ami 
BIUJMO  COCC  W10-01-M 

nnv«stm«nt  Compar.y  Act  Rel.  No.  1»S47: 
812-8264] 

/Mr      -,  Group,  et  ■!.;  Notice  of 

M^f..  cat  en 

June  29, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  AIM  Funds  Group  (the 
"Fund"),  AIM  Advisors,  Inc.  (the 
"Advisor"),  and  AIM  Distributors,  Inc. 
(the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
18(f).  18(g),  18(i),  22(c),  and  22(d)  of  the 
Aft     r.i' -  "h  r:     1    '  »-reunder. 
SUMMAav  o»=  APPLiCArioN:  AppHcants 
seek  a  conditional  order  permitting  the 
Fund  to  issue  separate  classes  of  shares 
representing  interests  in  its  various 
investment  portfolios,  each  of  which 
would  have  different  voting  rights, 
conversion  rights  and  expense 
allocations,  to  assess  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  redemptions  of  shares,  and  to 
waive  or  reduce  the  CDSC  in  certain 
instances. 

FILING  DATE:  The  application  was  filed 
on  February  9, 1993,  and  amended  on 
April  9. 1993.  May  24.  1993,  and  June 
29.  1993. 

HEARING  OR  hCnflCkXtOS  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
26, 1993,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or.  for  lawj-ers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 


•15  U.S.C  7es(b)(2)(t»«8). 

'  17  CFR  200.30-3{aKl2J  (1992). 
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interest,  the  reason  for  the  request,  ani 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  mquest 
such  notification  by  wrhns;  to  the  SEC's 
Secret  a  r)' 

AOORESSES:  Secretary.  SEC,  450  Fifth 
Strwt,  yrw  .  Washington.  LX]  20549. 
Applicants,  IT  Greenway  Plaza.  Suite 
1919,  Houston.  Texas  7704&-1173. 
POR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thon:ito-;,  Staff  Attorney,  at 
(202]  272-5287.  or  C  Dav-d  M«ssman. 
Bninch  Chief,  at ':c-:^  2^2^^'^ri^ 
(Division  of  Investmct  ManflKH.-ient, 
Office  of  Investment  Company 
Re-ziiiation) 

SUPPL£V1ENTAHY  INFC^MAPON:  The 
fbllowmg  \3  9  su.'Tirr.ir.-  of  the 
application.  Thn  co.-np!ete  application 
nnay  be  ot'ainod  for  a  fee  from  the  SEC's 
Public  ReitiTh".f-.e  Brandi. 

Applicants'  Representations 

1,  The  F-nd  is  a  Massachusetts 
business  trust  and  is  registered  under 
the  Act  as  an  open-end  senes 
management  investment  company.*  The 
F'ond  currenliy  offers  fourteen  separate 
investment  portfolios  (the    Portfolios"), 
each  of  which  is  managed 
independently  of  all  oLher  F^ortfolios.' 

2,  The  Advisor  is  a  Delaware 
corporation,  which  acts  as  investment 
adviser  for  the  Portfolios  pursuant  to  a 
Master  Investment  Ad\"isory  .*iira6ment 
dated  June  30,  1992,  Trie  Di.striDutor  is 
a  Delaware  corporation,  which  acts  as 
principal  underwriter  for  the  Portfolios 
pursuant  to  a  Master  Distr.bution 
Agreement  dated  June  50  1992. 

3,  All  of  the  PcrtfoUcs  cunantly  offer 
a  single  class  of  shares  to  investors.'  All 


of  the  Portfolios  except  AIN<  Cash  Fun-i, 
AiTvl  TixEvex.pt  CaAi  Fund  and  AIM 
Tax  Exempt  Cash  Fund  of  Connecticut 
(collectively,  the  "No- Load  Money 


Market  Portfolios 


cu: 


t'v  offer  their 
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'  Applicanu  iD'j-pate -ha!  »;;jt-r  ■ 
ih«r«ho!der  sppri^i],  '.h*  F-nd  wili  b*-  '♦•'organized 
u  a  Dei*»»«i»  0(n:n«»  trjsi  d-srlng  1  -W  3  i,n 
conxiection  wjlh  'Jiii  rwor,{<iniii:iGr,   ;'   t 
«i3;jc'.p«»d  liiai  CBlam  cumsnt  f^ortfc.i  «  of  the 
Fujid  w-.il  tw  menj»d  in't   )r  r-ir.rr  i,r. !z«:  u  part  of 
olhaf  inv»9riT\».->  -c  rcp'dr.i'f"  1 1  •  4«j<:l  by  the  Advisor 
»r  J  diilr.buted  Ijv  ihe  1!.  j'-rn,"  t   .a  »<Jd:uon. 
carli.;'.  Char  :Dv*stm«r,!    '.d- :-<!■..>»  >*    .  wtd  by  the 
ArJv.iT':  md  1.5  .-.U-tod  :-    -.t  :..'. ■.■.:.'  .:  f  will  be 
inersed  !■  '  j    -!►  3r  m  re  portfjiios  of  the  Fund  ox 
bo  fwF-jrv  .ii!    *•  o*.-'  ~i!  jie  Puad.  The  exnnptive 
relief  rwuwiAd  :•«!■•>  a  w  .uld  apply  both  to  the 
Fx^iiii  u  1^  It  z\irrf^.i.\-  jr^ai^teiii  and  u  ll  would 

'Th«  "j-Tcntly  iaii'ir.i  Portfol'.oi  are:  .MM 
AyjrMiivB  GroWii  Fuini  ATM  '"aaH  Fund.  AIM 
Cxjverrunent  3«ruj;tiB«  Fund    AIM  'irowth  Fund. 
.«uM  KiiB  Y.eii  F-aiid;Cl,  MM  luccime  Ptiad.  AIM 
InteraatioDAl  i.-row:h  Fujid(Cl,  AIM  Money  Market 
Fuad(Cl.  AIM  MuniCjp»l  &.„r,d  rund,  AIMTax- 
Exerapf  C,aih  Fund.  A.'M  '■'i:a9»  Fund.  AIM  Value 
Fmd.  AIM  TixExamp'  Bond  f  und  of  CoiuMCticut. 
ind  AJM  Tax -Exempt  Caih  Fond  of  Coanecticut 

*0n  FetruATv  27,  1987.  thf  C^ffuniisicn  issued 
an  "waniptjve  jrC»T  [the  '"•■■.  j;  Ordar"].  wluch 
p«rmjtt*Ki  at!  mvBstment  :ompviie«  tponsorador 
ad/i»ed  by  the  .Advijor  lo  jflar  m-iiapteclamw  of 
share*  repr^jsenting  mlarestj  in  the  lame  mv^stment 
portfolio.  Tax-Free  InvnVrttnt  Tr\j«tt,  »t  aJ.. 
Invettmenl  Company  \c  Reiaaie  So*.  15570  (Feb. 


shares  to  investors  at  net  asset  value 
plus  a  front-end  sales  charge  The  No- 
Lcad  Money  Market  Portfchos  currently 
offer  their  shares  to  investors  at  r.et  asst-t 
value  without  imposition  of  any  sales 
charge.  The  Fund  also  has  adopted  a 
Master  Distribution  Plan  pursuaot  to 
rule  12b-l  under  the  Act  with  respect 
to  each  of  the  Portfolios.  This  plan 
provides  for  payments  to  the  Distributor 
at  an  annual  rate  of  up  to  0.25%  (0.20% 
with  respect  to  AIM  Tax-Exempt  Cash 
Fund  of  Connecticut)  of  a  Portfolio's 
average  daily  net  assets  for 
reimbursement  of  distribution  expenses. 

4.  The  Fund  proposes  to  establish  a 
multiple  class  distribution  system  (the 
"Multiple  Distribution  System*")  for 
certain  of  the  Portfolios.  Under  the 
Multiple  Distribution  Svste.m  rertain 
Portfolios  would  redesignate  their 
currently  existing  shares  as  "Class  A 
Shares"  and  would  establish  a  new  class 
of  shares,  designated  as  "Class  B 
Shares."  These  Portfolios  also  may 
create  additional  classes  of  shares  m  the 
future.  All  classes  of  shares  will  have 
identical  voting,  dividend,  liquidation 
and  other  rights,  preferences,  powers, 
restrictions,  limitations,  qualifications. 
designations,  and  tf»nns  and  con.iitions, 
and  will  comply  witn  ail  of  the 
conditions  contained  m  the  application. 
The  only  differences  among  the  various 
classes  of  shares  of  the  Portfolios  will 
relate  solely  to  tlie  following  factory:  (a) 
any  such  class  may  be  subiact  to 
different  class  expenses  consisting  of  (i) 
rule  12b-l  plan  distribution  and  service 
fees,  (ii)  incremental  transfer  agency 
costs,  (iii)  Commission  and  blue  sky 
registration  fees  incurred  sepaififeiy  by 
a  particular  class,  (iv)  litigation  or  other 
legal  expenses  relating  solely  to  a 
particular  class,  (v)  printing  and  postage 
expenses  related  to  the  preparation  and 
distribution  of  material  surh  as 
shareholder  reports,  prospwctusas  and 
proxies  to  shareholders  of  a  particular 
class,  (vi)  expenses  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  particular 
class,  (vii)  trustee  fees  and  expenses 
inciirred  as  a  result  of  issues  relating 
solely  to  a  particular  class,  and  (viii)  any 


other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  a  p<irticuiar  class, 
which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order  (collectively.    Class  Expens-es"); 
(b)  any  s'.'Ji  r]&^s  may  be&r  different 
ide.'-;'.f\!ag  it^signations,  {■^]  any  such 
clfiis  will  have  exclusive  voting  rights 
with  resper'  to  any  rule  !2b-  1  plan 
adopted  exclusively  with  respect  to 
such  class  (except  as  set  forth  in 
condition  15  below;  (d)  any  such  class 
may  have  different  exchange  privileges; 
and  (e)  any  such  class  may  or  may  not 
have  a  conversion  feature. 

5.  Exp«;nditurts  attributable  to  the 
sale  of  shares  of  more  than  one  class  of 
a  Portfolio  will  be  allocated  among 
those  classes  in  the  following  manner: 
one-half  of  the  amount  of  such 
expenditures  will  he  allocated  among 
such  classes  based  upon  the  ratio  In 
which  the  salBs  of  each  lIoss  of  sharbs 
bfl'KS  to  the  sales  cf  all  such  cl.^sses  of 
the  Portfolio,  and  one-half  of  Lhe 
amount  of  sucn  expendit'ures  will  be 
allocated  among  such  classes  bd:-;ed 
upon  iJjfi  reldtive  net  aswts  attributable 
to  ail  such  cla.s>es  of  the  Port.folio. 
Except  for  these  expenditures  aiid  Class 
Expenses  (which  will  be  allocated  to  the 
appropriate  class),  all  expenses  incurred 
by  eadi  Portfolio  will  be  allocated  daily 
t.3  each  class  of  shares  based  on  the 
percentage  of  net  assets  ai'.nbutable  to 
such  class  et  the  beginning  of  the  day. 
Because  of  the  different  e^pensfs 
attributable  to  the  vaiious  classtj?  cf 
shares,  the  per  sh.9re  net  income 
a'Tibutabie  to  and  the  per  shfre 

divi  iends  payable  on  each  of  the  classes 
will  vary. 

6.  Class  A  Shares  will  continue  to  be 
sold  dt  net  asset  value  plus  a  frcni-end 
s<iies  load.  The  sales  load  will  be  sub'ect 
to  Ttiductions  for  la.T?er  purciias+^s  under 
a  i.cnibiiied  purchase  privilege,  a  right 
of  accumulation,  or  a  letter  of  i-.tent.* 
The  saies  load  \'-iil  be  subject  to  certain 
other  reductions  permitted  by  section 
22(d)  of  the  Act  and  as  set  forth  in  the 
Portfolios'  respective  prospectuses.  The 
current  rule  12b-l  plans  epplicableto 
the  Portiohos  will  continue  to  apply  to 
the  respective  successor  Class  A  Shares 


6. 1987)  (notice)  and  15592  (Feb.  27. 1987)  (orderj 
To  data.  Done  of  these  funds  have  oraoled.  itsued 
or  told  mulbple  rlaiiai  of  tharea  pursuant  to  the 
Prior  Order.  La  the  evaol  the  axeinpb\'e  relief 
dsscribad  in  Ihit  notice  la  granted  Qy  •tm 
CnmmtMiop.  applicants  kav<!  asmed  tLai  they  wiH 
be  tubiact  loMy  to  the  new  ortier  ,\, though  tne 
Prior  Order  %iriU  cootinue  tu  apply  to  the  other 
invectmeot  companiet  covered  by  the  Prior  Order 


*  Ondor  an  bj  >£r.p!;-v'«  ■■•.Mpt  issuad  by  the 
Commission  to  ap^ii>oar.t.«  and  Ci^rtaia  other 
ioi>«stment  cor-.fidnt'M  an  March  9,  i3S3,  the 
Registrar. I  u  permitted  t  ■  eAseis  ind  waive  s  CDSC 
on  Tedea>ption5  c'  cKimn  cf  its  sha.'-js  pu.Tha»«d 
a!  net  «!>«<  value  in  am^'-nls  of  $1  tEiilion  or  more. 
AIM  CorverijD.?  Seciintres.  'nr  .  e\  al ,  Livpstment 
Compaiiy  \C  Selaia*-  Nos.  1926G  f-sb.  a.  19S3) 
(notice)  aiij  13;il  'Ma.-   9,  1993,. ':.>rd«r;   SA^pn 
l^:^l•»^:6•'t■«■■  this  CDSC  ."rangement  wil!  app'y  to 
some  or  aJ'  of  the  Ptirtfohos  or,  if  the  exair.ptive 
relief  outlinfKl  in  this  noUce  is  itrented  and  the 
Multip'e  Disiribuiion  System  is  implemented,  to 
some  Of  all  of  the  Class  .A  Shares  of  the  Portfolios. 
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of  the  Portfolios  Thus,  the  specified 
percentage  of  average  daUy  net  assets 
payable  undor  each  Class  A  rxiie  12b~l 
plan  vrAl  be  identical  to  the  specified 
percentage  under  the  current  rule  12b- 
1  plan  with  respect  to  the  appliceble 
Portfolio.  These  rule  I2l>-1  plans 
recently  have  been  amended  to  comply 
with  applicable  NASD  rules  regarding 
limitations  on  asset-based  sales  charges. 
The  distribution  stru'Ttore  for  all  classes 
of  shares  of  the  Portfolios  will  comply 
with  applicable  NASD  limitations  on 
asset-based  sales  chdrges.  including  rule 
12b-l  plan  distribution  and  service  fees, 
which  e."^  contained  in  theNASD's 
Rules  of  Fair  Practice,  as  they  may  be 
amended  or  modified  from  time  to  time. 

7.  Class  B  Saares  will  be  offered  to 
investors  at  net  asset  value  without  the 
imposition  of  a  sales  load  However,  an 
investor's  proceeds  from  a  redemption 
of  Class  B  Shares  made  within  a 
specified  period  of  years  after  their 
purchase,  which  will  be  at  least  four 
years  but  will  not  exceed  Inn  years  (the 
"CDSC  Period"),  geiieraily  will  be 
subject  to  a  CDSC  payable  to  the 
Distributer  as  compensation  for 
distribution-reiatea  expenses.  The  CDSC 
is  expected  to  range  from  a  maximum  of 
3%  to  6%  (but  can  be  higher  or  lower) 
on  shares  redeemod  during  the  first  year 
after  purchase,  and  will  be  reduced  over 
the  applicable  CDSC  Period  so  that 
redem.ptions  of  shares  held  after  that 
period  will  not  be  subject  to  a  CDSC.  No 
CDSC  will  be  irr:posed  on  [I]  shares 
issued  prior  to  the  g'ant  of  any 
exemptive  order,  (2)  amounts 
representing  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CBSC  Period,  or  (3)  shares  derived  from 
reinvestment  of  dividends  and 
d.stributions.  In  determining  whether  a 
CDSC  is  appliceble,  it  will  be  assumed 
that  8  redemption  is  made,  first,  of  any 
shares  in  the  shareholder's  Portfolio 
account  thrl  art  no'  subject  to  a  CDSC; 
second,  of  shares  derived  from 
reinvestment  of  dividends  and 
distributions;  third,  of  shares  held  for  a 
period  longer  than  the  CDSC  Period; 
and  fourth,  of  shares  held  for  a  period 
not  longer  than  the  CDSC  Period.  The 
CDSC  will  be  assessed  on  an  amount 
equal  to  the  lesser  of  the  then  current 
market  value  or  the  cost  of  shares  being 
redeemed  Class  B  Shares  also  will  be 
subject  '0  a  rule  12b-l  disiribution  fee 
and  S'Tvice  fee  at  a  combined  annual 
rate  of  up  to  1  %  of  the  daily  net  assets 
ettTibutable  to  the  Class  B  Shares.  Of 
this  amount.  0  75%  of  the  average  daily 
net  assets  attributable  to  the  Class  B 
Shares  would  be  payable  to  the 


Distributor  as  compensation  for  its 
services  and  jp  to  0.25%  of  the  average 
daily  net  fis.sets  attributable  to  the  Class 
D  Shares  would  be  payable  as  service 
fees  to  the  Distributor  and/ or  certain 
financial  intermediaries  having 
agreements  with  the  Distributor  end 
whose  customers  owm  Class  B  Shares. 

8.  Applicants  also  request  the  ability 
to  waive  or  reduce  the  CDSC  on 
redemptions  (a)  following  the  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  of  1986 
(the  "IRC"),  of  a  shareholder,  (b)  in 
connection  with  certain  distributions, 
described  in  the  following  paragraph, 
from  individual  retirement  accounts, 
Keough  plans  and  custodial  accounts 
maintained  pursuant  to  IRC  section 
403(b)(7)  (collectively,  "Retirement 
Plans"),  (c)  pursuant  to  a  PortfoUo's 
systematic  withdrawal  plan,  provided 
that  such  plan  is  limited  to  12% 
annually  of  the  value  of  the  account  at 
the  time  the  shareholder  elects  to 
participate  in  the  systematic  withdrawal 
plan,  (d)  effected  pursuant  to  the  right 
of  a  Portfolio  to  Uquidate  a 
shareholder's  account  if  the  aggregate 
net  asset  values  of  shares  held  in  the 
account  is  less  than  the  designated 
minimum  account  size  described  in  the 
prospectus  of  the  Portfolio,  and  (e) 
effected  by  the  Advisor  of  its  investment 
in  a  Portfolio. 

9.  The  CDSC  may  be  waived  or 
reduced  for  any  Retirement  Plan 
-pdriT.plinn  in  connection  with  a  tax- 
frt-e  lump  sum  or  other  distribution  to 
a  participant  or  beneficiary  (other  than 
tax-free  rollovers  or  transfers  of  assets), 
provided  the  waiver  or  reduction  would 
apply  only  to  redemptions  that  do  not 
exceed  12%  annually  of  the 
participant's  or  beneficiary's  account 
value.  In  addition,  a  waiver  or  reduction 
of  the  CDSC  may  apply  to  Retirement 
Plan  transfers  of  assets  if  (1)  The  transfer 
of  Retirement  Plan  assets  is  a  transfer  in 
kind,  and  (2)  the  participant  or 
beneficiary  notifies  the  Distributor  of 
such  transfer  of  assets  in  kind  no  later 
than  the  time  such  transfer  takes  place. 
The  CDSC  also  may  be  waived  or 
reduced  upon  the  tax-free  rollover  or 
transfer  of  assets  to  another  Retirement 
Plan  invested  in  Class  B  Shares  of  one 
or  more  of  the  Portfolios.  In  such 
instances,  a  Portfolio  will  "tack"  the 
period  for  which  the  original  shares 
were  held  on  to  the  holding  period  of 
the  shares  acquired  in  the  rollover  or 
transfer  for  purposes  of  determining 
what,  if  any,  CDSC  is  applicable  in  the 
event  that  such  acquired  shares  are 
redeemed  subsequently.  Finally,  the 
CDSC  r;;  V  be  waived  or  reduced  on  any 
redt-iTipuun  that  results  from  a  tax-free 
return  of  an  excess  contribution,  the 


'eturn  of  excess  deferral  amounts,  or 
from  the  death  or  disability  of  the 
participant  or  beneficiary. 

10.  All  Class  B  Shares  of  the 
Portfolios,  other  than  those  purchased 
through  the  reinvestment  of  dividends 
and  distributions,  will  convert 
automatically  to  Class  A  Shares  a 
certain  number  of  years  after  the  end  of 
the  calendar  month  in  which  the  shares 
were  purchased.  This  conversion 
period,  which  will  be  the  same  for  all 
Class  B  Shares  of  all  the  Portfolios,  will 
be  at  least  four  years  but  will  not  exceed 
ten  years.  For  purposes  of  conversion  to 
Class  A  Shares,  shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  will  be 
considered  held  in  a  separate  sub- 
account. Each  time  any  Class  B  Shares 
in  a  shareholder's  account  convert  to 
Class  A  Shares,  a  proportionate  number 
of  the  Class  B  Shares  in  the  sub-account 
also  will  convert  to  Class  A  Shares.  The 
existence  of  a  conversion  feature  for  any 
future  classes  of  the  Portfolios  will  be 
determined  on  a  class-by-class  basis.  In 
no  event  would  a  class  of  shares  have 

a  conversion  feature  that  automatically 
would  convert  shares  of  such  class  into 
shares  of  a  class  vdth  a  distributor 
arrangement  that  could  be  viewed  as 
less  favorable  to  the  shareholder  from 
the  point  of  view  of  overall  cost.  The 
implementation  of  the  conversion 
feature  is  subject  to  the  continuing 
availabihty  of  a  ruling  of  the  Internal 
Revenue  Service,  or  of  an  opinion  of 
counsel  or  tax  advisor,  stating  that  the 
conversion  of  one  class  of  shares  to 
another  does  not  constitute  a  taxable 
event  under  federal  income  tax  law.  The 
conversion  feature  may  be  suspended  if 
such  a  ruling  or  opinion  is  not  available. 
In  the  event  that  the  conversion  feature 
is  not  implemented  or  is  terminated. 
Class  B  Shares  would  continue  to  be 
subject  to  the  rule  12b-l  distribution 
and  service  fees,  and  any  other  higher 
class  expenses  attributable  to  the  Class 
B  Shares  for  an  indefinite  period. 

11.  After  implementation  of  the 
Multiple  Distribution  System,  Class  A 
Shares  of  each  Portfolio  will  be 
exchangeable  for  Class  A  Shares  of  the 
other  Portfolios  and  for  retail  shares  of 
other  open-end  investment  companies 
advised  by  the  Advisor  (collectively,  tlie 
"AIM  Funds")  that  offer  an  exchange 
privilege,  subject  to  such  conditions  as 
may  be  imposed  from  time  to  time  on 
such  exchanges  and  as  disclosed  in  the 
prospectuses  of  the  Portfolios  and  the 
AIM  Funds.  Class  B  Shares  of  each 
Portfolio  will  be  exchangeable  only  for 
Class  B  Shares  of  other  PortfoUos  that 
offer  an  exchange  privilege,  subject  to 
such  conditions  as  may  be  imposed 
from  time  to  time  on  such  exchanges 
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and  as  discloaed  in  thfl  prospectuses  of 
the  Portfolios.  The  exchiuise  privileges 
applicable  to  the  various  classes  will 
comply  with  rule  lla-3  under  the  Act 

Applicants'  Legal  Analysis 

1  Applicants  are  requesting  an 
exemptive  order  to  the  extent  that  the 
proposed  issuance  and  sale  of  an 
unlimited  number  of  classes  of  shares 
representing  interests  in  the  Portfolios 
might  be  deemed:  (aj  To  result  m  a 
"tenjQT  security"  within  the  meaning  of 
section  18(gj  of  the  Act.  the  issuance 
and  sale  of  which  would  be  prohibited 
by  section  18<0(1)  of  the  Aa.  and  (b)  to 
violate  the  equal  voting  provisions  of 
section  18(i)  of  the  Act. 

2.  Applicants  believe  that  the 
proposed  Multiple  Distribution  System 
does  not  present  the  concerns  that 
section  18  of  the  Act  is  intended  to 
redress.  The  Multiple  Distribution 
System  does  not  involve  borrowings  by 
investment  companies  and  will  not 
affect  the  Portfolios'  assets  or  re8ervt*s 
The  proposed  arrangement  will  not 
incTBsae  the  speculative  character  of 
shares  of  the  Portfolios,  since  ail  shares 
will  participate  pro  rata  in  all  of  ihe 
Income  and  expenses  of  their  respective 
Portfolios,  with  the  exception  of  the 
differing  class  expenses  Moreover,  the 
capital  structures  of  the  Portfolios  wiil 
not  facilitate  control  without  equity  or 
other  investment  and  will  not  raaite  it 
difficult  for  investors  to  value  the 
securities  of  the  Portfolios. 

3.  Applicants  believe  that  tlse 
issuance  and  sale  by  the  Portfolios  of  an 
unlimited  number  of  classes  will  better 
enable  the  Portfolios  to  meet  the 
competitive  demands  of  today  s 
flnancial  services  industry   Undar  the 
proposed  Multiple  Distribution  System, 
an  investor  will  be  able  to  choose  the 
method  of  purchasing  shares  that  is 
most  beneficial  to  tha»  investor,  given 
the  amount  of  purchase,  the  lengih  cf 
time  the  investor  expects  to  hold  'h^ 
shares  purchased  &nd  othfr  re-evant 
circumstances  The  proposfi 
arraLngement  will  permit  the  Portfolios 
to  both  farih'nte  the  distribution  of  their 
secur.ties  and  provide  investors  with  a 
riioice  a«  to  the  eopropr'ate  method  of 
purchasing  shires  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  imnecessary  investment  risks. 

4  Applicants  believe  that  the 
prcposdd  allcfcation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
d:.rtr;hution  plans  is  equitable  and  will 
riot  discriminate  against  any  group  of 
shareholders.  With  respect  to  any 
Porffoho.  the  rights  and  privileges  of 
each  class  of  sh.  :es  a^'a  substantially 
identical,  and  consequently  the 


pcssibihty  that  their  interests  ever 
would  conflict  would  be  remote. 
5  .Applicants  believe  that  the 
Implementation  of  the  ODSC  in  the 
manner  and  under  the  circumstances 
duscnlwd  above  would  be  fair  and  in 
the  best  interests  of  the  shareholders  of 
the  Portfolios.  Thus,  granting  the  order 
requested  in  this  application  would  be 
appropriate  in  the  public  interest  and 
consistent  w;th  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Art. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subioci  to  the  following  conditions: 

1   Each  c!as.s  of  shares  will  represent 
interests  in  the  same  Portfolio,  and  be 
ideniicai  m  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  various  classes  of  shares  of  the  same 
Portfolio  will  relate  solely  to  (a)  class- 
specific  expenses  consisting  of  (i)  rule 
12b-l  plan  distribution  and  service  fees, 
(ii)  incremental  tran.sfer  agency  costs, 
fiiil  Commission  and  blue  sky 
registration  fees  incurred  separately  by 
a  particular  class  (iv)  litigation  or  other 
'itnjal  expenses  relating  sfjiely  to  a 
partmilar  class,  Iv)  printing  and  postage 
expenses  related  to  preparing  and 
distnbuting  matenals  such  as 
shareholder  reports,  prospectuses  and 
proxies  to  shareholders  of  a  part.icular 
class,  (vi>  expenses  of  administrative 
personnel  and  servi'.:es  as  required  to 
support  the  shareholders  of  a  particular 
class,  (vii)  Trustee  fees  and  expenses 
incurred  as  a  result  of  issues  relating 
solely  to  a  particular  class,  and  (viii)  any 
other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  a  particrular  class, 
which  shall  be  approved  by  the 
Commission  pursuant  to  ar.  amended 
order,  (b)  any  such  class  may  bear 
different  identifying  designations;  (c) 
any  such  class  will  have  exclusive 
voting  rights  with  respect  to  any  rule 
12b-l  plan  adopted  exclusively  with 
respect  to  such  class,  except  as  provided 
in  condition  (15)  below,  (d)  any  such 
class  may  have  different  exchange 
privileges,  and  (e)  any  such  class  may  or 
may  not  have  a  conversion  feature. 

2.  The  Trustees,  including  a  majority 
of  the  Independent  Trustees,  shall  have 
approved  the  Multiple  Distribution 
System  prior  to  the  implementation  of 
the  Multiple  Distribution  System  by  the 
Portfolios.  In  addition,  the  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  will  approve  the  subsequent 
creation  of  any  additional  class  of  shares 
of  each  Portfolio.  The  minutes  of  the 
meetings  of  the  Trustees  regarding  the 


deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessarj-  to 
implement  the  Multiple  Distribution 
System  will  reflect  In  detail  the  reasons 
for  the  Trustees'  determination  that  the 
Multiple  Distribution  System  is  in  the 
best  interests  of  the  Portfolios  and  their 
respective  shareholders. 

3.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Portfolios 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  will  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  m.ay  develop.  The 
Advisor  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  con  flicts  to  the  Tnistees.  If  a 
conflict  arises,  the  Advisor  and  the 
Distributor,  at  their  own  cost,  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registerod 
management  investment  company. 

4.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Trustees 
including  a  majority  of  the  Trustees  who 
are  not  interested  persons  of  the  Fund 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Portfolio  to  meet 
class  expanses  shall  provide  to  the 
Trustees,  and  Uie  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  and  service  fees  complying 
with  paragraph  (b)(.3)(ii}  of  rule  12b-l. 
as  it  may  be  amended  from  time  to  time. 
In  the  statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  cr  service  fee  charged  to 
shareholders  of  that  class.  Expenditures 
not  related  to  the  sale  or  servicing  of  a 
particular  class  of  snares  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  class  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  TrusJtees  in  the  exercise 
of  their  fiduciary  duties. 

6.  Dividends  paid  by  a  Portfolio  with 
respect  to  each  class  of  iis  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner  at  the 
same  tiine  or  the  saTie  day  and  wil'  be 
in  tlie  same  amount,  except  that  a  class 
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Will  bear  (a)  DisixibuUun  eiid  ser  .,  f  U^e 
payments  relating  to  the  12b- 1  p^ir:  ^ 
such  class,  (b)  differing  incr*»" -•;.*- : 
transfer  agency  costs  relatin^^  "u  iUich 
class,  (c)  Commission  and  blue  sky 
registration  fees  inc.  r^  i  ji«i  f^rately  by 
such  class,  (d)  liUga;^  or.  i.r  c;:;Hr  legal 
expenses  relating  solely  to  such  class. 
(e)  printing  and  postage  expenses 
related  to  the  preparation  and 
distribution  of  materials  such  as 
shareholder  reports,  prospectuses  and 
proxies  to  shareholders  of  such  class,  (f) 
expenses  of  administrative  personnel 
and  services  as  required  to  supf>ort  the 
shareholders  of  such  class,  and  (g) 
Trustee  fees  and  expenses  inciured  as  a 
result  of  issues  relating  solely  to  such 
class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
the  dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  such 
classes  have  been  reviewed  by  an  expert 
(the  "Expert"),  who  has  rendered  a 
report  to  applicants  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
on  going  basis,  the  Export,  or  an 
appropriate  substitute  Exjjert.  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  reports  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)l)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Fund  (which  the  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  written 
request  to  the  Fund  for  such  work 
papers  by  a  senior  member  of  the 
Commission's  Division  of  Investment 
Management  or  of  a  regional  office  of 
the  Commission,  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation"  and  Xhe  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  the  Statement  of  Auditing 
Standards  No.  70  ("SAS  No.  70")  of  the 
American  Institute  of  Certified  Public 
Accountants  (the  "AICPA"),  as  it  may. 
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adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and  the 
dividends  and  distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  (7)  above  and  will  be 
concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(7)  above.  AppHcants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  an  appropriate  substitute 
Expert. 

9.  The  prospectus  of  each  Portfolio 
will  contain  a  statement  to  the  effect 
that  financial  intermediaries  and  any 
other  person  entitled  to  receive 
compensation  for  selling  or  servicing 
Portfolio  shares  may  receive  different 
compensation  for  selling  or  servicing 
one  particular  class  of  shares  over 
another  in  the  Portfoho. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  a 
particular  class  of  shares  may 
appropriately  be  sold  to  particular 
investors.  AppUcants  will  require  all 
persons  selling  shares  of  the  Portfohos 
to  agree  to  conform  to  such  standards. 

11.  The  conditions  piirsuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  with  respect  to  the  Multiple 
Distribution  System  will  be  set  forth  in 
guideUnes.  which  will  be  furnished  to 
the  Trustees. 

12.  Each  Portfolio  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  shareholder  reports  of 
each  Portfolio  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  each  class  of  shares. 
The  shareholder  reports  will  contain,  in 
the  statement  of  assets  and  liabilities 
and  statement  of  operations, 
information  related  to  each  Portfolio  as 
a  whole  generally  and  not  on  a  per  class 
basis.  Each  Portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Portfoho.  To  the  extent  any 
advertisement  or  sales  Uterature 
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describes  the  expenses  oi  : 
data  apphcable  to  a  partic 
shares,  it  also  will  disclose  the  expenses 
and/or  performance  data  appUcable  to 
all  classes  of  shares.  The  information 
provided  by  appUcants  for  pubUcation 
in  any  newspaper  or  similar  listing  of 
the  Portfolios'  net  asset  values  and 
pubUc  offering  prices  will  separately 
present  each  class  of  shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Portfolios  may  make 
pursuant  to  their  rule  12b-l  distribution 
or  service  plans  in  reliance  on  the 
exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  of  shares 
("Target  Class")  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset -based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Portfolio  implements  any 
amendment  to  a  rule  I2b-l  plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amo'ont  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
amendment.  The  Trustees  shall  take 
such  action  as  is  necessary  to  ensiire 
that  existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  amendment,  no 
later  than  the  date  such  shares 
previously  were  scheduled  to  convert 
into  the  Target  Class.  If  deemed 
advisable  by  the  Trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Purchase 
Class  sharas  for  a  new  class  ("New 
Purchase  Class"),  identical  to  existing 
Purchase  Class  shares  in  all  material 
respects  except  that  such  New  F*urchase 
Class  will  convert  into  New  Target 
Class.  New  Target  Classes  and/ or  New 
Purchase  Classes  may  be  formed 
without  further  exemptive  relief. 
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Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  m  a 
manner  that  the  Trustees  reasonably 
beheve  will  not  be  subiect  to  federal 
ta.xation   In  accordance  with  condition 
(3)  above,  anv  additional  cost  associated 
with  the  i:reation  exchange  or 
conversion  of  New  Tanjet  Class  or  New 
P'^rriiase  Class  shall  b«  bome  solely  by 
the  Adviser  and  the  Distributor. 
Purchase  Class  shares  sold  after  the 
implementation  of  tne  Amendment  may 
conver*  into  Target  Class  shares  subject 
to  the  higher  .Tia,ximurn  payment, 
provided  that  the  matendi  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

15.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  currently  is 
proposed  and  es  it  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Managempn'  under  delegated  authority. 
M«ri5«r»t  H  .Mcfarland, 
Deputy  Sec-et'iry. 
iFRDoc  93-"  5924  Fi!«»d '-6-93;  8:45  am] 
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[R«l.  No.  K:-19S4a,  Int !  S«ri«s  Relea««  .So. 
S59;  812-7917] 

IBM  Interrtatlonal  Finance.  N.V  ,  et  al 
Notice  of  Application 

June  29.  1993 

AGENCY:  Secunties  and  Exchange 
Commission  ("SEC")  or 

("Commission"). 

ACT)0N:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  IBM  Internationa!  Finance, 
N  V  ("Finance"),  and  IBM  Lntemational 
Treasury  Services  Company,  IBM  ITS 
Centre  A  Company,  IBM  ITS  Cen're  B 
Company,  and  IBM  ITS  Centre  C 
Company  (coUectively.  the  "Treasury 
Centres ') 

RELEVANT  ACT  SECTIONS:  Exemption 

requested  pursuant  to  section  6(c)  from 
the  provisions  of  subparagraph  (a)(5), 
(a)(6).  and  (h)  of  rule  3a-5  of  the  Act. 

SUMMARY  Of  APPUCATION:  Applicants 

request  an  order,  pursuant  to  section 
6(c)  of  the  Act.  to  permit  Finance,  an 
indirect  wholly-owned  finance 
subsidiary  of  certain  operating 
companies,  to  rely  on  rule  3a-5  under 
the  Act  and  to  engage  in  certain  short- 
term  borrowing,  lending,  and  investing 
activities  not  included  within  rule  3a- 
5. 
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fiLlNO  DATHS;  Tht'  appiicaticn  was  filed 
on  May  8,  1992,  and  amended  on 
December  3, 1992. 

HEARMQ  OR  NOTIFICATION  Of  HEARING:  .\n 
order  granting  the  afipi-cation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p  m  on  luly 
26,  1993,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  m  the 
form  of  an  affidavit  or.  for  lav.7ers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer  s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NVV.,  Washington.  DC  20549. 
Applicants,  Finance,  Johan 
Huizingalaan  765, 1066  VH  Amsterdam. 
The  Netherlands;  Treasury  Centres, 
Knockmaun  House,  42147  Lower  Mount 
Street,  Dublin,  Ireland 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Barry  D  Miller.  Senior 
Special  Counsel,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMEMTARY  INFORMATION:  The 

!  jiiowing  :s  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  at  the  SEC's 

Public  Reference  Branch 

APPUCANTS'  REPRESENTATIONS  AND  LEGAL 

ANAurSJS: 

1.  Applicants  are  indirect  wholly- 
owned  subsidiaries  of  IBM  World  Trade 
Europe/Middle  East/Afnca  Corporation 
("EMEA"),  which  is  a  whoUy-owmed 
subsidiary  of  IBM  World  Trade 
Corporation  ("World  Trade").  World 
Trade  is  a  wholly-owned  subsidiary  of 
International  Business  Mariunes 
Corporation  ("IBM").  World  Trade  and 
its  subsidiaries,  including  EMEA, 
conduct  IBM's  business  outside  of  the 
United  States 

2.  Finance,  a  company  incorporated 
under  the  laws  of  The  Netherlands,  was 
created  specifically  to  centralize  IBM's 
financing  in  Europe  by  issuing 
securities  and  lending  the  proceeds  to 
various  subsidiaries  of  EMEA  Finance 
is  operated  as  a  "Dutch  Group  Finance 
Company"  pursuant  to  policy 
guidelines  adopted  by  the  Dutch  Central 
Bank  under  the  Act  on  the  Supervision 
of  the  Credit  System.  As  such,  at  least 
95%  of  Finance's  total  assets  must  be 
loaned  to  or  invested  in  IBM 
subsidiaries. 


3,  Each  Treasun,'  Centre  is 
incorporated  under  the  laws  of  the 
Republic  of  Ireland  and  was  created  'o 
manage  IBM's  European  financing 
operations  by  providirii  a  renter  of 
expertise  regarding  interest  rate  risk, 
currency  risk,  and  cash  managament. 
The  primary  purpose  of  each  of  the 
Treasury  Centres,  therefore,  is  to  lend 
money  to  EMEA's  operating  subsidiaries 
in  accordance  with  their  business  needs 
To  obtain  funds  for  their  proposed 
activities,  the  Treasurv'  Centres  seek  to 
engage  in  short-term  bcTowmg  from 
ENiEA  operating  subsidiaiies,  trom 
Finance,  and  from  banks. 

4.  The  operations  of  the  Treasure- 
Centres  have  four  principal 
components:  (a)  Short-term  borrowing 
from  and  short-term  lending  to 
operating  subsidiaries  in  Europe  in  their 
local  currencies,  lb)  swfpping  cash 
flows  arising  out  of  borrowing  and 
lending  activities  into  United  States 
dollars,  (c)  borrowing  or  investing 
temporarily  the  defiot/surpius  of 
United  States  dollars,  and  (d)  managing 
interest  rate  risk, 

5  Section  3(a)(1)  of  the  Act  defines  an 
investment  company  to  include  any 
issuer  that  is  engaged  pnmanly,  or  that 
proposes  to  engage  pnmariiy,  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securitie,*.  Section  3(a)(3) 
defines  investment  company  to  include 
any  issuer  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding. 
or  trading  in  securit^^^s,  and  that  owt.s 
or  proposes  to  acquire  investment 
securities  having  a  value  exceeding  40 
percent  of  the  issuer's  total  assets, 
exclusive  of  Government  securities  and 
cash  items,  on  an  unconsolidated  basis. 
Applicants  recognize  that  it  consistently 
has  been  the  position  of  the  Commission 
and  its  staff  that,  absent  appropriate 
exemptive  relief,  an  entity  engaging  m 
financing  activities  as  those  of  Finance 
is  subject  to  registration  as  an 
investment  company  under  the  Act. 

6.  Finance  has  engaged  in  private 
placements  of  its  com.mercial  paper  and 
medium-term  notes  in  the  United  States 
and  intends  to  conduct  more  of  such 
offerings  in  the  future.  To  the  extent  that 
Finance's  lending  activities  may  be 
considered  investing  or  reinvesting  in 
the  debt  securities  of  EMFj\'s  operating 
subsidiaries.  Finance  may  be  viewed  as 
falling  within  the  definition  of  an 
investment  company  under  the  Act. 

7.  To  date,  Finance  has  relied  on  rule 
3a-5  in  its  sales  of  securities.  Generally, 
rule  3a-5  exempts  from  the  registration 
provisions  of  the  Act  any  finance 
subsidiary  (as  defined  m  the  rule)  of  an 
operating  company  so  as  to  permit  the 
finance  subsidiary  to  offer  debt 
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securiues  or  non-vo:.  j  pM^erred  stock 
in  the  L'r.:tpd  Staies. 

8.  Fine;    (5  ::. tends  to  lead  the 
proceeds  of  its  securities  offering  to 
various  operating  subsidiaries  of  EMEA. 
However,  Finance  also  seeks  to  (a)  remit 
all  Dr  a  portion  of  the  proceeds  of  its 
coai-Tiercial  paper  and  medium-term 
note  sales  to  the  Treasury  Centres,  while 
permitting  the  Treasury  Centres  to 
operate  as  described  in  the  application: 
(b)  provide  funding  to  certain  EMEA 
subsidiaries  which  may  be  viewed  as 
companies  encompassed  by  section  3(c) 
of  the  Act  *;  (c)  invest  tamporarily  in 
back  time  deposits,  certificates  of 
deposit,  and  similar  assets;  end  (d) 
provide  financing  to  EMEA  subsidiaries 
tlut)ugh  "back-to-back"  loans.  For 
reasons  slated  below.  Finance  would  be 
unable  to  rely  on  the  rule  3a-5 
exemption  and  requests  an  order  of  the 
Commission  so  that  it  may  issue  debt 
securities  in  the  United  States  without 
registering  as  an  investment  company 
under  the  Act. 

9.  Section  6(c)  provides,  among  other 
things,  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  seciuilies,  or  transaction  from 
any  provision  of  the  Act  or  rule 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  pvirposes  feirly 
intended  by  the  provisions  of  the  Act. 
Applicants  believe  their  request  meets 
the  applicable  standards  for  exemption. 

A.  Loans  to  Treasury  Centres 

1.  Subparagraph  {a)(5)  of  rule  3a-5 
requires  that  a  fijiance  subsidiary 
relying  on  the  rule  invests  in  or  loans  to 
its  parent  company  or  a  company 
controiied  by  its  parent  company  at 
least  65%  of  any  cash  or  cash 
equivalents  raised  by  the  finance 
subsidiary  as  soon  as  practicable. 
Subparagraph  (b)(3)  of  rule  3a-5  defines 
a    company  controlled  by  a  parent 
company"  as  a  corporation  that,  among 
other  things,  is  not  considered  an 
investment  company  under  section  3(a) 
or  that  is  excepted  or  exempted  by  order 
from  the  definition  of  investment 
company  by  section  3(b)  or  by  the  rules 
or  regulations  under  section  3(a). 

2.  The  Treasury  Centres  presently 
restrict  their  activities  in  order  to 
receive  loans  from  Finance.  Finance 
may  need  exemptive  relief  to  continue 
to  make  loans  to  the  Treasury  Centres 
because,  if  thsv  operate  as  desired,  they 
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may  not  qualify  as  comp&r .« •> 
"controlled  by  a  parent  company" 
imder  subparagraph  (b)(3)  of  rule  3a-5. 
Specifically,  insofar  as  the  Treasury 
Centres  engage  in  lending  activities 
similar  to  that  of  a  traditional  finance 
subsidiary,  they  may  be  viewed  as 
investment  companies.  Accordingly. 
Finance  could  not  lend  to  the  Treasury 
Centres  absent  an  exemption,  ordinarily 
provided  by  rule  3a-5  except  that  they 
wish  to  engage  in  activities  not  literally 
within  the  rule.  The  Treasury  Centres: 
(a)  wish  to  engage  in  the  types  of 
activities  for  which  Finance  is  seeking 
exemptive  relief;  (b)  wish  to  provide 
financing  to  EMEA's  operating 
subsidiaries  by  purchasing  customer 
invoices  [i.e.,  accounts  receivable)  from 
EMEA  subsidiaries,  in  addition  to 
making  loans  to  these  subsidiaries;  (c) 
wish  to  make  temporary  investments  or 
engage  in  certain  transactions  that  may 
be  considered  to  be  investing  in 
securities  under  the  Act;  and  (d)  will 
receive  short-term  funds  on  an  ongoing 
basis  from  various  EMEA  operating 
subsidiaries  as  well  as  from  other 
sources,  and  will  engage  in  a  continuous 
program  of  short-term  lending  to  such 
subsidiaries. 

3.  The  rule's  definition  of  a  controlled 
company  is  intended  to  ensure  that  an 
entity  receiving  the  proceeds  of  a 
securities  offering  by  a  finance 
subsidiary  is  not  primarily  engaged, 
directly  or  indirectly,  in  investment 
company  activities.  The  instant 
situation  is  not,  however,  one  of  a 
foreign  collective  investment  vehicle 
seeking  to  attract  new  investors  in  the 
United  States  indirectly  through  a 
putative  finance  subsidiarj'.  All  of  the 
equity  owmership  of  the  Treasury 
Centres  lies  in  the  hands  of  EMEA's 
operating  subsidiaries.  More 
importantly,  the  business  operations  of 
the  Treasury  Centres  are  vastly  different 
from  those  of  an  investment  company. 
Since  the  Treas\iry  Centres  are  internal 
facilities  that  coordinate  and  satisfy 
short-term  Hnancing  needs  for  operating 
subsidiaries,  tliey  also  may  be 
characterized  as  a  form  of  finance 
subsidiary. 

4.  The  fact  that  the  Treasury  Centres 
need  to  engege  in  financing  activities 
more  complex  than  those  envisioned  by 
the  rule  and  in  interest  rate  or  ciirrenc)' 
transactions,  or  in  temporary 
investments  that  have  remaining 
maturities  of  up  to  twelve  months 
(including  investments  in  time  deposits 
and  similar  money  market  instruments), 
does  not  alter  their  essential  nature.  In 
short,  none  of  the  above  actiWties  turns 
the  Treasury  Centres  into  collective 
investment  vehicles  such  that 
permitrirg  Fi-ance  to  lend  to  the 


Treasury  Centres  would  raise  investor 
protection  concerns  of  the  type 
addressed  by  the  Act. 

B.  Loans  to  Section  3(c)  Companies 

1.  As  noted  above,  rule  3a-5  does  not 
apply  to  situations  where  a  parent  or 
controlled  company  receiving  funds 
from  a  finance  subsidiary  is  excepted 
from  the  definition  of  an  investment 
company  by  section  3(c). 

2.  Section  3(c)(5)(A)  encompasses 
companies  that  are  engaged  primarily  is 
"Ipjurchasing  or  otherwise  acquiring 
notes,  drafts,  acceptances,  open 
accounts  receivable,  and  other 
obligations  representing  part  or  all  of 
the  sales  price  of  merchandise, 
insurance  and  services."  Section 
3(c)(5)(6)  similarly  encompasses 
companies  primarily  engaged  in 
"making  loans  to  manufacturers, 
wholesalers,  and  retailers  of,  and  to 
prospective  purchasers  of,  specified 
merchandise,  insurance,  and  services." 

3.  Finance  wants  the  flexibility  to 
loan  to  subsidiaries  of  EMEA  that 
qualify  for  an  exception  from  the  Act 
pursuant  to  section  3(c)(5)(A)  or  section 
3(c)(5)(B)  thereof.  Finance  presently 
intends  to  lend  only  to  subsidiaries  that 
are  not  investment  companies,  either 
under  section  3(a)  of  the  Act  or  excepted 
from  that  definition  by  section  3(b). 
Nonetheless,  Finance  does  not  wish  to 
preclude  the  possibility  of  lending  to 
section  3(c)(5)(A)  or  section  3(cK5)(B) 
companies  since  EMEA  may  in  the 
future  wish  to  provide  financing  to 
companies  whose  activities  could  fall 
under  those  sections.  Those  types  of 
businesses  may  be  useful  adjuncts  to  the 
primary  operations  of  EMEA  and  its 
operating  subsidiaries,  the  lease  and 
sale  of  information  technology  systems 
and  related  services.  Among  other 
things,  such  companies  may  provide,  or 
facilitate  the  provision  of,  financing  to 
customers.  Accordingly,  it  would  be 
appropriate  to  grant  Finance  the 
flexibility  to  provide  financirg  to  EMEA 
subsidiaries  diat  engage  in  sudi 
activities. 

C.  Investing  in  Bank  Time  Deposits 

1.  Subparagraph  (a)(6)  of  rule  3a-5 
limits  the  types  of  securities  in  which    . 
finance  subsidiaries  may  invest, 
reinvest,  own,  hold,  or  trade. 
Specifically,  the  subparagraph  provides 
that  finance  subsidiaries  relying  on  the 
rule  must  not  "invest  in,  reinvest  in. 
own.  hold  or  trade  in  securities  other 
than  Govemnient  securities,  securities 
of  its  parent  company  or  a  company 
controlled  by  its  parent  company  •  •  • 
or  debt  securities  (including  repurchase 
agreements)  which  are  exempted  from 
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the  provisions  of  the  Securities  Act  of 
1933  by  section  3(a)(3)  of  that  Act." 

2.  Applicants  request  that  Finance  be 
permitted  to  invest  temporariiy  all  or  a 
portion  of  the  prcx;e*'ds  of  its  securities 
offerings  in  bank  tinne  deposits, 
certificates  of  deposit,  and  similar 
money  market  instruments  having  a 
m.atunty  of  up  to  six  months 
Applicants  wish  to  give  Finance  the 
r.exibility  to  offer  its  debt  securities 
under  auspicious  market  conditions  and 
to  manage  Lhe  cash  received  from  the 
offering  until  its  parent  company  or  a 
company  controlled  by  its  parent  is  in 
a  position  to  receive  the  ofierlng 
proceeds  Applicants  submit  that  it  is 
consistent  w;tn  the  purposes  of  the  rule 
to  permit  Finance  'o  invest  in  lime 
deposits,  certificates  of  deposit,  and 
similar  mioney  market  instruments  in 
addition  to  those  presently  permitted  by 
r^e  3a-5(a)(6), 

3  Similarly,  applicants  submit  that 
there  is  not  inves'or  protection  concern 
based  on  the  safety  of  the  temporary 
investments  requested  above  such  as 
would  warrant  denying  the  relief 
sought.  The  time  deposits,  certificates  of 
deposit,  and  si.milar  instruments  will 
have  maturities  of  no  greater  than  six 
months  and  will  be  entered  into  with 
established  financial  institutions  in 
countries  where  such  institutions  are 
regulated  as  to  their  capital  adequacy 
aPid  oLher  measures  of  financial 
soundness  .Applicants  state  that  these 
instruments  are  at  least  as  safe  as  the 
types  of  temporary  investments 
presently  permitted  by  n^le  3a-5,  such 
as  debt  securities  offered  pursuant  to 
section  3(a)(3)  of  the  Securities  Act  of 
1933. 

D  Back-to-Back  Leans 

1   Under  the  terms  of  the  back-to-back 
loans,  Finance  deposits  funds  with  a 
bank  pursuant  to  term.s  that  require  the 
bank,  m  turn,  to  make  a  loan  of  an  equal 
or  greater  amount  to  a  specified  EME.^ 
operating  subsidiary  The  subsidiary 
enters  into  an  agreement  requiring  it  to 
repay  the  pnncipal  of  (and  to  pay 
interest  on)  Lhe  deposit  if  the  bank  fails 
to  do  so,  making  the  borrowing 
subsidiary  ultimiately  responsible  for 
repayment  of  the  deposit  to  Finance. 

2.  Subparagraph  !a)(5j  of  rule  3a-5 
provTdes  a  finance  subsidiary  relying  on 
the  rule  must  invest  in  or  loan  "to  its 
parent  company  or  a  ccmpanv 
controlled  by  its  parent  com.pany  at 
least  85%  of  any  cash  or  cash 
equivalents  raised  by  the  finance 
subsidiary  through  an  offering  of  its 
debt  securities  or  non-voting  preferred 
stock  or  through  other  borrowings  as 
soon  as  practicable,  but  in  no  event  later 
than  six  months  after  the  finance 


subsidiary's  receipt  of  such  cash  or  cash 
equivalent." 

3.  The  back-to-back  loans  that  Finance 
seeks  to  use  to  provide  financing  to 
EMEA  operating  subsidiaries  .T.ay  raise 
concerns  under  paragraphs  (a)!5)  and 
(a)(6)  of  rule  3a-5  bocause  such  loans, 
while  an  accepted  form  of  international 
lending,  will  appear  on  their  face  as 
bank  deposits  on  the  books  of  Finance. 
Such  loans  are  not  typical  of  those 
contemplated  by  rule  3a-5  Moreover, 
the  ostensible  bank  deposits  created  by 
back-to-back  loans  may  be  considered  a 
type  of  security  holding  by  Finance  not 
within  rule  3a-5(a)(6). 

4.  Applicants  state  that  back-to-back 
loans  essentially  are  a  mechanism  for 
lending  funds  to  the  operating 
subsidiaries.  That  form  of  loan,  rather 
than  a  direct  loan,  is  often  used  in 
international  finance  in  order  to 
characterize  the  loan  for  tax  purposes. 
Under  the  laws  of  certain  foreign 
countries,  if  the  operating  subsidiary  in 
such  country  were  to  borrow  directly 
from  a  finance  subsidiary  in  another 
country,  rather  than  ftt)m  a  bank  in  the 
operating  subsidiary's  home  country, 
the  interest  payable  on  the  loan  would 
be  subject  to  a  non-resident  withholding 
tax  by  such  country.  Thus,  n  would  be 
beneficial  for  Finance  to  be  permitted  to 
make  loans  to  certain  operating 
subsidiaries  through  back-to-back  loans 
rather  than  directly,  notwithstanding 
that  the  loans  may  not  be  contem.plated 
by  paragraph  (a)(5)  or  that  the  deposits 
may  be  considered  a  type  of  security 
holding  by  Finance  outside  paragraph 
(a)(6).  Back-to-back  loans  would,  in 
effect,  be  included  within  the  85% 
minimum  Investment  required  by 
paragraph  (a)(5).  as  well  as  the 
categories  of  investments  permitted  by 
paragraph  {a)(6).  Although  applicants  do 
not  believe  that  back-to-bark  loans  are 
inconsistent  with  the  provisions  of  the 
rule,  they  request  exemptive  relief  to 
avoid  any  interpretation  to  the  contrary. 

.Applicants'  Conditions 

Applicants  agree  not  to  rely  on  the 
requested  order  unless  the  following 
conditions  are  met: 

1.  Any  time  deposits,  certificates  of 
deposit,  or  similar  money  market 
instruments  invested  in  by  Finance  will 
have  a  maturity  or  no  greater  than  six 
months  and  will  be  entered  into  with 
established  financial  institutions  in 
countries  where  such  institutions  are 
regulated  as  to  their  capital  adequacy 
and  other  measures  of  financial 
soundness. 

2.  Finance  will  loan  and  hold 
obligations  of  companies  eligible  to  rely 
on  section  3(c)  of  the  Act  only  to  the 
extent  that  such  companies  would  fall 


UMI 


within  section  3(c)(5)(A)  or  section 
3(c)(5)(B)  solely  by  reason  of  their 
holdings  of  accounts  receivable  of  either 
their  own  customers  or  of  the  cu.stomers 
of  other  ELMEA  subsidiaries,  or  by 
reason  of  loans  made  by  them  to  such 
subsidiaries  or  customers. 

3  Any  bank  deposits  of  Finance  made 
in  connection  witii  back-to-5  cck  loans 
will  provide  expressly  that  the  bank 
receiving  the  deposit  must  make  a  loan 
of  equal  or  greater  amount  within  one 
week  of  the  deposit  to  the  EMEA 
operating  subsidiary  specified  by 
Finance,  and  such  subsidiary  will  agree 
that  if  the  bank  defaults  on  its  obligation 
to  pay  interest  on  or  repay  tJie  principal 
amount  of  such  deposit,  the  subsidiary 
will  be  obligated  to  pay  such  interest  or 
repay  such  pnncipal  to  Finance. 

4  The  Treasury  Centres  will  continue 
to  meet  the  priman,'  purpose  test  of  rule 
3a-5(b)(l)(n)  in  the  manner  described  in 
the  appUcatKTi  as  long  as  they  receive 
and  have  not  yet  repaid  loans  from  the 
proceeds  of  Finance's  offerings  m  the 
United  States. 

5.  The  Treasury  Centres  will  continue 
to  be  direct  or  indirect  wholly-owned 
subsidiaries  of  IBM  as  long  as  they 
receive  and  have  not  yet  repaid  loans 
from  proceeds  of  Finance's  offerings  m 
the  United  States. 

6.  The  types  of  securities  held  by  the 
Treasury  Centres  will  be  limited  to 
securities  meeting  the  requirements  of 
rule  3a-5{a)(6)  or  that  have  a  remaining 
maturity  of  no  greater  than  twelve 
months,  provided  that  the  Treasury 
Centres  may  also  acquire  customer 
accounts  receivable  from  other 
subsidiaries  of  EMEA. 

By  the  Commissioa. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  93-15923  Filed  7-6-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  92-076a] 

Alternative  Voluntary  Advisory 
Groups,  Prince  William  Sound  and 
Cook  Inlet 

AGENCY:  Coast  Guard,  DOT 

ACTION:  Notice;  policy  on  certification. 

SUMMARY:  Under  the  Oil  Terminal  and 
Oil  Tanker  Environmental  0\'ersight 
and  Monitoring  Act  of  1990  (the  Act), 
the  Coast  Guard  may  certify,  en  an 
annual  basis,  an  alternative  voluntary 
advisory  group  (advisory  group)  in  lieu 
of  Regional  Citizens'  Advisory  Councils 
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for  Cook  Inlet  and  Frince  William 
Sourid  Alaska.  The  Coast  Guard  has 
published  guidelines  to  assist  advisory- 
groups  submitting  information  to  the 
Coast  Guard  when  seeking  certification 
under  the  Act.  This  policy  statement 
clarifies  how  the  Coast  Guard  will 
evaluate  that  information  in  order  to 
determine  whether  advisory  groups 
should  be  certified  in  accordance  with 
the  Act;  the  factors  that  the  Coast  Guard 
will  consider  in  making  its 
determination  to  certify  an  advisory 
group;  and,  the  procedures  which  the 
Coast  Guard  will  follow  in  meeting  its 
certification  responsibilities  under  the 
Act 

EFFECTIVE  DATE;  This  poUcy  statement  is 
effective  on  July  7,  1993. 
POR  rjRTHEW  tKFORMATJON  CONTACT:  Ms. 
Janice  Jackson,  Project  Manager,  Marine 
Environmental  Protection  Division,  (G- 
MEP-3).  (202)  267-0500,  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 

SUPPLEMENTARY  INFORMAT'.OK': 

Background  and  laformation 

As  part  of  the  0;i  Pollution  Act  of 
1990,  Congress  passed  the  Oil  Terminal 
and  Oi!  Tankpr  Environmental 
Oversight  and  Monitoring  Act  of  1990 
(the  Act).  33  U.S.C.  2732.  to  foster  a 
long-term  partnership  among  industry, 
government,  and  local  communities  in 
overseeing  compliance  with 
environraental  concerns  in  the 
operation  of  crude  oil  terminals  and  oil 
tankers. 

Swjtion  2732(o)  of  Title  33.  U.S.  Code, 
provides  for  the  ce.'lification  of  advisory 
groups  to  represent  the  communities 
and  interests  in  the  \icinity  of  the  oil 
terminal  facilities  in  the  Cook  Inlet  and 
Prince  William  Sound  areas  in  lieu  of 
m.eeting  the  requirements  of  33  U.S.C. 
2''32  (c)  through  (1),  if  certain  conditions 
are  met.  Each  group  must:  Enter  into  a 
contract  witii  the  ov-mers  and  operators 
of  termmal  facilities  and  crude  oil 
tanker  owners  or  operators  in  their 
respecave  area  to  ensiire  annual 
funding:  be  certified  annually  that  the 
group  fosters  the  general  goals  and 
pu.i-posps  of  the  Act;  and  be  broadly 
representative  of  the  community  and 
interests  in  t!ie  vicinity  of  the  terminal 
facilities.  In  1991,  the  President  granted 
certification  to  both  the  Cook  Inlet 
Regional  Citizens'  Advisory  Council  and 
the  Prince  William  Sound  Regional 
Citizens'  Advisor}'  Council,  alternative 
voluntarv  advisory-  groups. 

The  authority  to  certify  advisory 
^-oups  was  delegated  to  the 
Cbminandant.  United  States  Coast 
Guard  and  redelegated  to  the  Chief, 
Off)ce  of  Manne  Safety.  Security  and 


Environmental  Protection.  The  Coast 
Guard  recertified  both  councils  in  1992 
as  alternative  voluntary  advisory  groups 
(57  FR  14440. 14442).  On  June  3.  1993, 
the  Coast  Guard  recertified  the  Cook 
Inlet  Regional  Citizens'  Advisory 
Council  through  May  31,  1994;  and  on 
June  9,  1993,  the  Prince  WilUam  Sound 
Regional  Citizens'  Advisory  Council 
was  recertified  through  June  30, 1994. 

On  December  31. 1992,  the  Coast 
Guard  published  guidelines  to  assist 
these  advisory  groups  submitting 
applications  for  recertification  in 
accordance  with  the  Act  (57  FR  62600). 
In  making  its  determination  as  to 
whether  certification  of  a  group  is 
appropriate,  the  Coast  Guard  evaluates 
the  information  submitted  to  ensure  that 
the  advisory  group  requesting 
certification  fosters  the  "general  goals 
and  purposes"  of  the  Act.  During  the 
recent  recertification  process,  the  Coast 
Guard  developed  poUcies  regarding  its 
evaluation  of  the  applications  and  its 
certification  responsibilities  under  the 
Act.  The  Coast  Guard  followed  these 
general  policies  during  the  1993-94 
recertification  process.  The  Coast  Guard 
has  determined  that  publication  of  these 
pohcies.  which  will  be  followed  in 
evaluating  all  future  certification 
applications,  will  provide  advisory 
groups  and  the  public  with  a  better 
imderstanding  of  the  advisory  groups' 
and  the  Coast  Guard's  responsibilities 
under  the  Act.  This  policy  statement 
provides  the  Coast  Guard's 
interpretation  of  what  constitutes  the 
"general  goals  and  purposes"  of  the  Act. 
and  what  factors  the  Coast  Guard 
considers  important  in  deciding 
whether  to  certify  a  group.  Although 
these  policies  were  developed  for  the 
recertification  of  existing  groups,  they 
will  also  apply  to  any  new  or  successor 
groups  seeking  certification,  with  due 
consideration  of  the  extent  to  which  the 
evaluation  involves  planned  activities 
rather  than  past  actions. 

General  Goals  and  Furposefl  of  the  Act; 
Community  Interest* 

In  considering  the  March  24, 1989 
grounding  and  rupture  of  the  oil  tanker 
the  EXXON  VALDEZ.  Congress  found 
that— 

(a)  Many  people  believe  that 
complacency  on  the  part  of  the  industry 
and  government  personnel  responsible 
for  monitoring  the  operation  of  the 
Valdez  terminal  and  vessel  traffic  in 
Prince  William  Sound  was  one  of  the 
contributing  factors  to  the  EXXON 
VALDEZ  oil  spill; 

(b)  One  way  to  combat  this 
complacency  is  to  involve  local  citizens 
in  the  process  of  preparing,  adopting, 
and  revising  oil  spill  contingency  plans; 


(c)  A  mechanism  should  be 
established  which  fosters  the  long-term 
partnership  of  industry-,  government, 
and  local  communities  in  overseeing 
compliance  with  environmental 
concerns  in  the  operation  of  crude  oil 
terminals;  and 

(d)  Only  when  local  citizens  are 
involved  in  the  process  will  the  trust 
develop  that  is  necessary  to  change  the 
present  system  from  confrontation  to 
consensus. 

To  work  toward  addressing  these 
concerns.  Congress  established  two  "Oil 
Terminal  and  Oil  Tanker  Environmental 
Oversight  and  Monitoring 
Demonstration  Programs"  (programs)  to 
be  carried  out  in  the  State  of  Alaska. 
These  programs  were  designed  to  test 
the  concept  of  building  a  partnership 
among  industry,  government  and  local 
communities.  The  Prince  William 
Soimd  Program  is  responsible  for 
environmental  monitoring  of  the 
terminal  facilities  and  the  crude  oil 
tankers  operating  in  Prince  WilUam 
Sound.  The  Cook  Inlet  Program  is 
responsible  for  environmental 
monitoring  of  the  terminal  faciUties  and 
crude  oil  tankers  operation  in  Cook  Inlet 
located  south  of  the  latitude  at  Point 
Possession  and  north  of  the  latitude  at 
Amatuli  Island,  including  offshore 
facilities  in  Cook  Inlet.  The  Act 
provided  for  an  Oil  Terminal  Facilities 
and  Oil  Tanker  Operations  Association 
(Association)  and  a  Regional  Citizens' 
Advisory  Council  (Council)  for  each  of 
the  Demonstration  Programs  for  the 
purposes  of  reviewing  policies  relating 
to  the  operation  and  maintenance  of  the 
oil  terminal  facihties  and  crude  oil 
tankers  which  affect  or  may  affect  the 
environment  in  the  vicinity  of  their 
respective  terminals. 

bach  Association  shall  provide  a 
forum  among  the  owners  and  operators 
of  the  terminal  facilities,  the  owners  and 
operators  of  crude  oil  tankers  calUng  at 
those  facilities,  the  United  States,  and 
the  State  of  Alaska,  to  discuss  and  to 
make  recommendations  concerning  all 
permits,  plans,  and  site-specific 
regulations  governing  the  activities  and 
actions  of  the  terminal  facilities  which 
affect  or  may  affect  the  environment  in 
the  vicinity  of  the  terminal  facilities  and 
of  crude  oil  tankers  calling  at  those 
facilities. 

Under  the  Act  the  Councils  were  to  be 
representative  of  the  community.  They 
were  to  be  self-governing,  and  perform 
the  following  duties: 

(a)  Provide  advice  and 
recommendations  to  the  Associations 
created  by  the  Act  on  policies,  permits, 
and  site-specific  regulations  relating  to 
the  operation  and  maintenance  of 
terminal  facilities  and  crude  oil  tankers 
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which  affaci  or  may  affect  the 
anvironinent  in  the  vicxnity  of  '.he 
tdrinlna]  facilitias. 

fb)  Monitor  the  envLronraer.ta! 
impacts  of  the  jpar-tion  of  LKe  terminal 
facilities  ind  r.rjdc  o.I  tankers. 

fc)  Mor::a-  t.h:  <;-*  asnerli  of  terminal 
facihties'  and  crude  .■:'  tankers' 
operation.?  ^ri  -:ia..  ;-■,  -.nee  which 
affect  or  n:;_.  a:lo.*  ii.e  '-r: .  Lroriment  in 
the  vicinity  of  the  terminal  fealiUes. 

(d)  Review  the  adequacy  of  oil  spill 
prevention  and  contingency  plans  for 
the  tarmioal  facilities  and  crude  oil 
taokws  operating  Ln  Prince  VVuliem 
Sound  or  Ccok  Iniet 

(e)  Prcide  advice  and 
r'^commtjmiations  to  the  .Associations  on 
p;rt  orei?*.   as.  polidds  and  practices. 

[\]  Nf  uta  :©ccram«idattcm"«  to  the 
.\ssociaticn8  regarding  standards  and 
supulations  for  permits  arid  sre-spedfic 
regulation. 

Tg]  Make  recommendaticc.^  to  the 
.\ssocialions  regarding  modifications  of 
operations,  maintenjaLe  and  oil  spill 
preventiou  and  contingency  plans  for 
terminal  facilities  and  crude  oil  tankers 
in  Pnare  '.Villiam  Soimd  anci  Cook  Inlet 
intended  *3  minimize  the  risi.  mitigate 
the  impact,  and  enhance  t^ie  ability  to 
prevent  and  respKind  to  oil  Jtpills  in  the 
vicinity  of  the  tenrdnal  facilities. 

fh)  Create  committees  as  necessary  to 
carry  out  the  above  functiot"-s  including 
a  scientific  and  technical  advisory 
cornmittee. 

(i)  Ganucct  scientifir  research,  in 
tonjLinction  with  development  and 
monitonrig  funt  tions,  and  re'.iew  the 
scientific  work  unde'^akan  by.  or  on 
behalf  of.  the  terminal  or  crude  oil 
'anker  operators  as  a  rasuit  of  a  legal 
rBcjuirement  to  unde.-take  that  work. 

>i)  Review  '-rf  re.yvf»ri'  ^aentific  work 
undertaken  by,  cr  cr.  beh-aif  of,  any 
government  entity  relating  to  the 
tp.-minal  feci! '.ties  or  crjde  oil  tankers. 

(k]  Coordinate  .ncejendant  scientific 
work  with  the  scientiSc  work  performed 
by,  or  on  behalf  of,  the  tanainal  or  crude 
oil  tanker  cperators  to  avoid 
iLP  r.  ec  -.     ■•  - .  d  u ;: ,  cati  on. 

Cor.^-?NS  pr-; viewed  for  the 
es'iblish.-nent  of  aiterrKjlive  voluntary 
advisory  stnups  m  iieu  of  the  Councils 
and  »t«ited  that  the  requirements  of 
§  2 '3  2  i')  Ltirough  (i)  of  the  Act  applying 
to  tne  de. 'nor.  strati  on  programs  are 
deemed  to  be  satisfied  so  long  as  the 
following  conditions  are  met: 

ia;  Witn  respect  to  the  Prince  William 
Sound  Pr'-igra.-r,  thi:>  Aly'J>ka  Pipeline 
Service  Company  or  any  of  its  owner 
companies  enters  into  a  contract  for  the 
duration  of  the  operation  of  the  T-ti<; 
Alaska  Pipeline  System  with  lh« 
Alyeska  Citizens  Advisory  Committee  in 
existence  on  tl,e  date  of  enactment  nf 


UMI 


'ha  aav-.sory  group,  or  a  successor 
oryanization.  to  hind  that  Committee  or 
oryaiuMtion  on  an  annaal  basis  in  the 
en^.o.int  f..-.)Vid9d  for  by  the  Act,  and  the 
Pr»?<;:Ut'r.t  annaaliy  certi.fies  that  the 
Committee  or  organization  foste-s  the 
general  goals  and  purposes  of  the  Act, 
and  is  broadly  r8pr<'s«ntative  of  the 
communities  and  interests  in  'he 
vicinity  of  the  terminal  faaiUies  and 
Prince  William  Sound. 

(b)  With  respect  to  the  Cook  Inlet 
Program,  the  terminal  facilities,  offshore 
facilities,  or  crade  oil  tanker  0'/»Tier8  and 
operators  enter  into  a  contract  with  a 
voluntary  advisory  organization  to  fund 
that  organization  on  an  annual  ba.sis, 
and  the  President  annually  certifies  that 
the  organization  fosters  the  general  goa].'; 
and  purposes  of  this  section,  and  is 
broadly  representative  of  the 
communities  and  interests  in  the 
vicinity  of  the  terminal  faciUties  and 
Cook  Inlet. 

Evaluation  of  .advisory  Groups 

The  guidelines  published  December 
31,  1992,  provided  the  advisory  groups 
with  assistance  in  determining  the  typ*' 
of  information  to  be  submitted  to  the 
Coast  Guard  with  applications  for 
certification.  That  information  assists 
the  Coast  Guard  in  assessing  whether 
the  groups  should  be  certified  This 
pohcy  statement  tdenti.fies  the  factors 
the  Coast  Guard  will  consider  ;n  making 
its  determination  regarding  the 
certification  of  the  advisory  groups 

The  Coast  Guard  intends  to  use  the 
general  criteria  in  section  2732  fc) 
through  (1)  of  the  Act  to  evaluate  an 
advisory  group's  request  for 
certification.  Specifically  the  foHowing 
factors  will  be  considered  when 
evaluating  the  application  for 
certification. 

(a)  Membership.  The  advisory  group 
should  be  broadly  representative  of  the 
interests  of  the  comm.imities  in  the 
geographical  area.  Specific  items 
reviewed  will  include  but  are  not 
limited  to  the  following: 

(1)  Membership  policies,  including 
the  selection  and  appointment  process 
for  the  advisory  group,  and  any  of  its 
Committees,  to  ensin^  full  public 
participation. 

(2)  Opportunities  provided  for 
interested  groups  to  participate. 
Membership  shouJd  represent  but  not  be 
limited  to — 

(i)  Local  commercial  fishing  industry 
organizations  whose  members  depend 
on  the  fisheries  resources  of  the  waters 
in  the  vicinity  of  the  terminal  facilities, 

(ii)  Aquaculture  assot.iations  in  the 
vicinity  of  the  terminal  faa  lilies; 

(iii)  Alaska  Native  Co.'porations  and 
other  Alaska  Native  organizations 


whose  members  reside  in  the  vicinity  of 
the  terminal  facilities; 

(iv)  Environmental  organizations 
whose  members  reside  in  or  use  the 
vicinity  of  the  terminal  facilities; 

(v)  Racreational  organizations  whoie 
members  reside  in  or  use  tjie  vicinity  of 
the  terminsJ  facilities;  and 

(vi)  The  Alaska  State  Ghambc'-  of 
Commerce  or  other  orgai"  ization, 
represendng  the  locally  oa.'sed  tourist 
ljid-.:.str\-. 

(3)  The  extent  to  which  meetings  are 
publicized  in  the  media  and  are 
dcceit;ibie  to  members  of  the  generel 
public. 

(b)  Esiablishing  communications  with 
industry  and  government.  The  Coast 
Guard  will  consider  the  means  by,  and 
the  extent  to  which,  t.it  advisr:-,'  comp 
maintcin.s  open  commi,u.:;.a'i:jr.s  with 
industry  and  government  interests  (o:! 
terminsi,  oil  lankar,  sni  Stats  a-'-d 
Federal  govemn-isnt  repre.s»ntati\os).  In 
asses.s;r.i:  the  group's  ability  to 
comniur.,t.,atc  with  these  u-.terests,  the 
Coast  Guard's  review  will  include  but 
not  be  limited  to  the  following: 

U)  A  determination  as  to  whether  the 
group  works  with  industry  and 
government  to  establish  and  employ 
communications  protocols  for  rrfvirwing 
policies,  prt-jects.  ar^d  release  of 
information  relating  to  the  operation 
^TiA  maintenance  of  the  oil  terminal 
facilities  and  crude  oil  tankers  whirii 
affect  or  may  affect  the  environmont  in 
the  vicinity  of  their  respective 
terminals. 

(2)  A  determination  as  to  whether  the 
group  participates  Ln  discussions  with 
industi7  and  govemm.ent.  concerning 
permits,  plans  and  site-specific 
regulations  governing  the  activities  and 
actions  of  the  terminal  facilities  which 
a-TdCt  or  may  affact  the  environment  m 
the  vicii;ity  cf  tiie  terminal  facilities  ana 
of  crude  ci!  tankers  calling  at  those 
facilities. 

(3)  A  detP'Tn:nation  as  to  whether  the 
ad. isory  g.'Oup  is  working  toward 
deveiaping  and  fostering  a  reiatir-nship 
w:th  the  Area  Comrnittew  estflbhshed 
under  33  U.S  C.  1321(i)  through 
consultation  wdth.  and 
recommendations  to,  the  Area 
Comnr:itte<B. 

(4)  \  detem-iination  n-c-gardrng  the 
extint  to  which  the  advisor,-  group  is 
working  to  build  cooperation  rather 
than  confrontation  with  indcstrv*  and 
government  by — 

(i)  Working  wdLh  industry"  end 
government  to  develop  spill  prevention 
and  contingency  plans; 

fii)  Coordinating  study  projetrts, 
policies  and  legislative  or  regulatory 
recommendations;  and 
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.    (iii)  Kf^eping  industry  and  government 

interests  informed  of  its  p!,a.n^.  findings, 


nnc 


recommendations 


(.,)  Scientj^ic  wcrk  The  Coast  Guard 
will  review  the  extent  to  which  the 
advisory  group  coordinates  its 
independent  scientific  work  with  the 
scientillc  work  performed  by  or  on 
behalf  of  the  terminal  operators  and 
operators  of  the  crude  oii  tankers  in  en 
effort  to  avoid  unrece.ssajy  duplication, 
and  tc  ensure  that  research  and  studies 
are  relevant  to  issues  that  impact  the 
environment  in  the  vicinity  of  the 
terminal  facilities  and  of  crude  oil 
tankers  calling  at  those  facilities. 

(d)  MonJtonng  program.  The  Coast 
Guard  wdll  review  the  extent  to  which 
the  advisory  group  develops  and  carries 
out  an  effectivH  mcnitoring  program, 
including — 

(1)  Reviewing  the  operation  and 
maintenance  of  terminals  and  tankers; 

(2)  Monitoring  cleanup  drills  and 
actual  spiii  cleanups; 

(3)  Reviewing  the  results  of  oil  spills 
in  its  region; 

(4)  Reviewing  government  and 
company  reports,  and 

(5)  Conducting  or  reviewing  necessary 
scienufic  studies  with  or  by  recognized 
experts  in  the  field  under  study. 

(e)  Efforts  to  prevent  oil  spills  and  to 
plan  for  responding  to,  containing, 
cleaning  up,  end  mitigating  impacts  of 
oil  spills.  The  Coast  Guard  will  review 
the  extent  to  which  the  advisory 
group — 

(IJ  Periodically  reviews  the  respective 
oil  spill  prevention  and  contingency 
plans  for  tenrnnal  facilities  and  for  the 
crude  oil  tankers  while  m  Prince 
Wiiiiam  Sound  or  Cook  Inlet,  the  light 
of  new  technological  developments  and 
changed  circamstances, 

(2)  Monitors  periodic  drills  and 
testing  of  the  od  spill  contingency  plans 
fur  the  terminal  facilities  and  for  crude 
oil  tankers  while  in  Prince  William 
Sound  and  C^ok  Inlet; 

(3)  Studies  wind  and  water  currents 
and  ou.cr  environmental  factors  in  the 
vicinity  of  the  terminal  facilities  which 
may  affect  the  ability  to  prevent, 
respond  to,  contain,  and  clean  up  an  oil 
spill; 

(4j  Identifies  highly  sensitive  areas 
which  may  require  special  protection  in 
the  event  of  a  spill  in  Pnnce  William 
Sound  or  Cock  Inlet; 

(5)  Monitors  developments  in  oil  spill 
prevention,  containment,  response,  and 
cleanup  technology; 

(6)  Periodically  reviews  port 
organization,  operations,  incidents  and 
the  adequacy  and  maintenance  of  vessel 
traffic  ser.'ice  systems  de.'^Lgned  to 
assure  safe  transit  of  crude  oil  tankers 
pertinent  to  terminal  operations:  and 


(7)  Periodically  reviews  the  standards 
for  tankers  bound  for,  loading  at,  exiting 
from,  cr  otherwise  using  the  terminal 
facilities. 

(8}  Reports  Rndings  to  local  industry. 
and  to  responsible  State  and  Federal 
officials  throu^  the  Area  Committee. 

(f)  Fundi/ig.  The  Coast  Guard  will 
determine  whether  the  advisory  group 
has  entered  into  a  contract  for  funding 
in  accordance  w^ith  the  requirements  of 
33  U.S.C.  2732(o)  and  will  review  the 
advisory  group's  expenditure  of  those 
funds. 

Expenditures  of  hmds  may  be  made 
only  on  those  projects  or  activities  that 
foster  the  goals  and  purposes  of  the  Act. 
Projects  or  activities  may  include  those 
that  develop  information  based  on 
sound  scientific  and  engineering 
principles  that  the  community  can  use 
to  improve  its  ability  to  prevent  or 
respond  to  oil  spills,  or  to  expand  the 
knowledge  base  of  environmental 
information  related  to  terminal  or  tanker 
operation.  The  Coast  Guard  will  review 
the  purpose  and  impact  of  each  project 
or  activity  to  determine  whether — 

(1)  Expenditures  and  controls  are 
carried  out  in  a  maimer  consistent  with 
sound  business  practices;  and 

(2)  Expenditures  are  reasonably 
related  to  the  prevention  or  response  to 
oil  spills  fix)m  tanker  or  terminal 
operations,  including  environmental 
information,  in  the  advisory  group's 
area  of  responsibility. 

(g)  Accessibility  of  Application.  The 
Coast  Guard's  review  will  include  an 
examination  of  the  extent  to  which  the 
advisory  group  provided  notification  to 
the  public  via  local  press  releases  that 
it  has  applied  for  certification  and,  the 
extent  to  which  the  advisory  group  has 
ensured  that  the  application  is 
accessible  for  public  review. 

Review  and  Certification  Process 

On  receipt  oi  an  appUcation  from  an 
organization  requesting  certification  as 
an  alternative  voluntary  advisory  group, 
the  Coast  Guard  will  solicit  written 
comments  from  interested  groups 
including  oil  terminal  facility  owners 
and  operators,  owners  and  operators  of 
the  crude  oil  tankers  calling  at  the 
terminal  facilities,  and  citizen  groups 
such  as  fishing,  aquaculture, 
recreational  and  environmental  groups, 
and  will  solicit  comments  from  the 
general  public  by  publication  in  the 
Federal  Register 

After  a  45  day  comment  period,  the 
Coast  Guard  will  review  the  application 
and  all  comments  received  within  45 
days,  and  wii!  take  one  of  the  following 
actions; 

(a)  Certify  the  advisory  group  imder 
33  U.S.C.  2732(o). 


(b)  Issue  8  conditional  certification  for 
a  period  of  90  days,  with  a  statement  of 
any  discrepancies  which  must  be 
corrected  to  qualify  for  recertification 
for  the  remainder  of  the  year. 

(c)  Deny  certification  of  the  advisory 
group  if  the  Coast  Guard  finds  that  the 
group  is  not  broadly  representative  of 
the  interests  and  communities  in  the 
area  or  is  not  adequately  fostering  the 
goals  and  purposes  of  the  Act, 

The  CoaJst  Guard  will  notify  an 
alternative  voluntary  advisory  group,  by 
letter,  of  the  action  taken  on  its 
applicati       A      ':  e  will  be  published 
in  the  Feuprai  Rej,ihter  to  advise  the 
public  of  any  certifications  granted. 

Dated:  June  23, 1993. 
AJE.  Hnuii 

Rear  Admiral,  U.S.  Coast  Guard  Chief  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

[FR  Doc.  93-15980  Filed  7-6-93;  8:45  am] 
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[CGD  93-033] 

u'^cai  Not.ce  X  '-.'anrie'S  btJOy 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Notice  of  study;  request  for 
comments. 

SUMMARY:  This  notice  announces  a  Coast 
Guard  study  on  issues  relating  to  the 
Coast  Guard's  dissemination  of  marine 
navigation  safety  information  through 
the  Local  Notice  to  Mariners  (LNM) 
publication. 

DATES:  Comments  must  be  received  by 
August  16, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Commandant  (G^SR-3)  (CGD  93-033). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW,  Washington,  IX 
20593-0001,  or  may  be  dehvered  to 
room  1418  at  the  same  address  between 
8  am  to  3  pm,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (202)  267-0358.  The 
comments  should  be  marked  "LNM 
Study."  Comments  can  also  be  telefaxed 
to  Commandant  (G-NSR-3)  at  (202) 
267-4222.  Comments  received  will  be 
available  for  examination  or  copying  at 
this  address  between  the  hours  of  8  am 
to  3  pm,  Monday  through  Friday,  except 
Federal  holidays 

FOR  FURTHER  WFCRMAHON  CONTACT: 
Mr.  Frank  Parker  (202)  267-0358. 
SUPPLEMENTARv  INFORM *t>c>n:  The  LNM 

publication  u  '.^t uy,  ^^jid'a  primary 

means  for  disseminating  information 
concerning  aids  to  navigation,  hazards 
to  navigation,  marine  construction  and 
dredging  projects  that  may  cause  an 
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obstructioQ  to  navigation,  corradive 
infonnation  for  cliarU  and  publiuitions. 
and  other  items  to  interest  to  manners 
who  use  the  navigable  waters  of  the 
United  States,  its  territories,  and 
po&sesaiona.  Niotice  of  this  study  is 
published  tinder  the  general  authonty 
contained  in  14  U.S.C.  93. 

BackjTOiuMl  and  Purpo«« 

The  Department  of  Transportation's 
Inspector  General  CIG)  conducted  an 
audit  of  the  LNM  publication.  The 
objectives  of  the  audit  were  to  evaluate 
the  distribution  frequency  of  the  LVM 
and  the  cost  effectiveness  of  producing 
the  LNM.  Questionnaires  were 
distributed  nationwide  to  500  LVM 
subscribers.  The  resuJts  of  the 
questionnaires  showed  a  majonty  of  the 
500  Itikl  subscribers  felt  thi^y  did  not 
require  the  LNM  on  a  weekly  besis, 
there  were  sections  of  the  LN\1  that 
were  not  used,  and  that  they  would  b« 
willing  to  pay  a  fee  to  receive  the  LNM. 

From  the  audit,  the  IG  found  the  Coast 
Guard  published  the  LNM  more 
frequently  than  necessary,  the  LS}A 
contained  redundant  informatjon  from 
week-to-week,  and  in  the  opinion  of  the 
subscnbers,  there  are  sections  of  ihe 
LVM  that  are  not  needed.  As  a  result  of 
the  findings,  the  IG  issued  the  following 
recommendations  to  the  Comniandant. 
US,  Coast  Guard  Establish  a  rwasonable 
frequency  for  disseminating  the  LNM 
identify  all  program  costs,  initiate  a  us«r 
fee  sufficient  to  cover  the  entire  cost  of 
the  LNM  program,  and  eliminate  the 
redundancy  in  LNM  data 

The  Coast  Guard  recognizes  the 
process  used  to  gather  and  dissammatp 
navigation  safety  information  has  not 
kept  pace  with  emerging  tefJinologies, 
However,  because  the  IG 
recommendations  required  such 
widespread  change,  the  results  require 
substant*oi  validauon.  The  IG  audit  only 
focused  on  the  dissemination  of  the 
lA'M  as  a  paper  (hard  ccpyl  publication. 
To  sign;fica,nt!y  reduce  cxjs^s,  iTie  Coast 
Guard  believes  it  must  st^idy  the  entire 
navigation  information  program, 
focusing  on  the  costs,  and  the  process  of 
gatherng.  assf aibimg,  anJ 
diss»3miiia*jn,i5  the  :',  formation.  To 
.farther  validate  the  IG's  findings,  among 
other  things  the  Coast  Guard  is 
lindertaking  a  study  that  will  closely 
examine  the  entire  L^^M  process. 

The  goals  of  the  study  will  be  aimed 
toward  reducing  costs.  However, 
reducing  costs  requires  more  than 
simply  red\King  the  frequency  of 
publishing  and  eliminating  redundancy. 
While  the  study  is  being  undertaken 
with  the  premise  that  the  Coast  Guard 
must  continue  to  pTOvide  timely  and 
accurate  marine  safetv  m formation  to 


re<^iuc8  itie  risk  of  casualty,  the  study 
will  at!«nipt  to  determine  the 
information  nueds  of  a  broad  range  of 
mariners  and  enable  the  Coast  Guard  to 
reduce  overaJl  costs  of  the  LNM,  while 
rontjnuing  to  provide  needed  safety 
information 

Each  week,  the  ten  Coast  Guard 
District  Commanders  issue  the  proper 
LNM,  which  includes  Itema  of  interest 
within  the  district  boundariea.  This 
form  of  distribution  requires  many 
manners  to  receiva  information  for  areas 
they  have  no  interest  in,  while  oth«rs 
must  receive  LNMa  from  more  than  one 
distnti  to  cover  their  area  of  interest 
The  wide  proliferation  of  personal 
computers  with  data  communications 
i:aptibility  provides  an  opportunity  to 
disseminate  information  contained  in 
the  L'^l  through  non -traditional  means 
such  as  electronic  distribution  or  user 
access  on  demand  from  •  navigation 
information  data  base  In  addition,  the 
intjodutrtion  of  digital  nautical  charts 
necessitates  that  the  Coast  Guard  be 
capable  of  pmvichng  navigation 
information  \n  a  standard  digital  format. 
SorCie  is.sue.s  trie  Ck>ast  Guard  will 
examine  by  means  of  this  request  for 
comments  include: 

1.  The  feasibility  of  creation  of  a  navigation 
iDfbnnatiaa  data  b*«e  and  potsible  formats  in 
which  it  fhould  be  availabiV. 

2  The  deterrninafioD  of  the  information 
needs  of  tiiose  in  the  mar  time  community 
and  how  that  information  is  u.wd; 

X  The  aSect  of  a  re<1uc*d  frequency  of 
issuance  on  the  individaai  LNM  user  who 
responds  to  this  request  for  commenLs. 

4.  The  need  for  redundancy  of  particuiar 
navigation  information  firom  week-to-week; 
and 

5.  The  impact  of  charging  a  fM  to  users  for 
L,NfM  information. 

Request  for  Commentj 

The  Coast  Guard  encourages 
comments  concerning  these  five  subject 
areas  and  other  areas  concerning  the 
LNM  from  shipowners,  shipping  agents, 
merchant  mariners,  pilots,  commerca! 
fishermen,  recreational  boaters,  and 
others  experienced  in  using  IKKi  data 
Due  to  the  short  time  available,  and  the 
number  of  issues  to  be  examined,  the 
Coast  Guard  does  not  intend  to  hold 
public  hearings.  To  ensxire  full 
consideration,  comments  should  be 
submitted  by  August  16, 1993.  Late 
comments  will  be  considered  to  the 
extent  possible  without  delaying  the 
completion  of  the  study.  It  is  anticipated 
the  study  will  be  completed  by  October 
1993.  Since  the  study  results  may 
recommend  changes  to  existing  law^s  or 
regulations,  the  Coast  Guard  will 
publish  a  notice  of  completion  of  its 
study  in  the  Federal  Register. 


Dated;  June  30. 1993. 
W.f.  Ecko-, 

Rear  Admiral.  US.  Coast  Guard  Ciuef.  Office 
of  Navigation  Safety  and  Waterway  Service 

[FR  Doc  93-115981  Filed  7-6-93;  8  45  am! 

MUiNQ  coot  4et«-14>-H 

(CGO  83-0421 

Testing  of  American  Und«rpr»s«ure  Oil 
Spin  Pr»v«frtion  System 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Coast  Guard  seeks 
comments  from  the  public  on  the  extent, 
methodology,  and  cost  of  conducting  a 
full-scale  test  of  the  "American 
Underpressure  System"  to  reduce  oil 
spills  from  tankers.  The  Coast  Guard 
also  specifically  seeks  indications  of 
potential  financial  support  for  such  a 
test  from  the  private  and  public  sectors. 
DATES:  Comments  must  be  received  on 
or  before  September  7,  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Chief,  Marine  Technical  and  Hazardous 
Material  Division,  Commandant  (G- 
MTH).  U.S.  Coast  Guard,  2100  2nd 
Street,  SW..  Washmgton,  DC  20593- 
0001, 

FOR  FURTHER  INFORMATION  CONTACT: 
Zbigniew  J.  Karaszewski,  Technical 
Advisor,  Marine  Technical  and 
Hazardous  Material  Division  (G— MTH), 
telephone  (202)  267-6481,  facsimile 
(202)  267^816,  or  at  the  address  listed 
above. 

SUPP1.EMENTARY  INFORMATION:  In  House 
Report  102-639,  to  accompany  the  1993 
Department  of  Transportation 
Appropriations  Bill,  later  enacted  as 
Public  Law  102-388  (Oct.  6,  1992),  the 
Committee  on  Appropriations 
recommended  that  the  Coast  Guard 
conduct  a  full-scale  test  of  the 
"American  Underpressure  System"  as 
an  ali.emative  to  double  hull  oil  tankers. 
The  Committee  recommended  funding 
of  $2.50,000,  but  said  that  the  hinds 
should  not  be  obligated  until  local, 
StJte,  private,  and  other  entities 
contributed  at  lea.st  SoOCOOO  for  this 
test,  A  later  Conference  Report  on  the 
1993  Department  of  Transportation 
Appropnations  Bi!!,  Report  102-94, 
identified  5200,000  for  testing  of  double 
hull  tanker  ahematives.  The  1993 
Department  of  Transportsticn 
Appropriations  Act  included  ar. 
appropriation  of  f-onds  for  scientific 
research,  development,  testing  and 
evaluation.  Although  the  Act  did  not 
specifically  identify  hinds  for  this 
project,  it  provided  that  the  Coast  Guard 
may  credit,  to  the  appropriation,  funds 
received  from  State  and  loc^al 
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Rovernment.s,  aih"r  public  eulhonties. 
privfite  sou!T,f'S  end  foreign  gnv"':irnflRts 
for  -8seari±;,  dfe'>'eiopr7i'inl,  •^'stiM^t  and 
evaluation  exp«n,ses. 

When  a  tanker  is  loaded  uiidtir  normal 
loading  conditions,  the  oil  level  inside 
the  h..Ji  i.H  hii.:irr  thai:  'he  surrounding 
seawaier  ievnl.  Thus  ci-watesa 
hydros'at-ic  imbaidrii^s.  wit;;  tne 
pressure  created  hy  the  hH;(ii-;i  f>f  the  oil 
i^roater  than  'lie  pre.»Si:rf-  of  tne 


•du 


^  SM  water.  If  tiie 


rjp:LirdS,  llie  higher  pr*-;.'-SLir<:*  :,'.siae 
causes  the  oil  to  fiow  tV:,u:^  *!.^^  :ank  into 
the  water. 

The  'American  Ui!a'-<rpryss',.re 
Systoni"  uses  the  vacuum  pnnciple  The 
atmospht-nc  pressure  inside  the  tar.it  is 
reduced  below  the  atmosphenc  pressure 
on  the  surrounding  water, 
rounterbaiancing  tlie  overpressure 
created  by  the  heighit  of  the  oil.  This 
principle  may  be  seen  by  submerging  a 
jar  in  water,  filling  it.  and  turning  it 
iipside  down.  If  the  [ar  is  pania'iy  lifted 
(:ui  of  the  water,  thie  w.iter  stays  mside 
the  jar  at  a  higher  ievei  than  the 
surrounding  water  A  simple  pnnf.ipie 
of  hydraulics  holds  the  water  in  the  )ar 
due  to  the  differences  m  pressure  on  the 
water  inside  the  jar  and  atmospheric 
pressure  on  the  water  outside  the  lar.  In 
Ihieory,  the  "American  Underpressure 
System"  would  prevent  a  complete  loss 
of  oil  from  a  damaged  tank.  However. 


applying  tri!«  '^irr'p.i^  p'.ncipie  m,  a  •«:,,* 
filled  with  oil  onboard  ship  involves 
complex  technical  and  structural 
problems. 

The  Coast  Guard  believes  that  a 
meaningful  test  of  the  "American 
Underpressure  System"  should  evaluate 
the  effectiveness  of  the  system  for 
various  ship  cc^m.-  ;-8tion8.  It  should 
include  review  cf  >'ia  led  installation/ 
assembly  drawi;,;^  p  gineering 
analysis,  including  both  hydrostatic  and 
dynamic  considerations,  scale  model 
testing,  prototype  system  bench  testing, 
as  well  as  test.ng  and  evaluation  of  a 
full  i4 1\,->  ;r.s!urlation  onboard  ship.  The 
Ccttst  ;  v.f-.rd  estimates  this  testing 
progiair:  w  ill  cost  between  $3  and  $4 
million  over  a  two  or  three-year  period. 

The  Coast  Guard  seeks  comments  on 
tne  testing  procedures  discussed  above, 
any  alternative  test  methods  which 
could  be  used,  and  cost  estimates  for  a 
testing  program.  It  also  seeks  indications 
of  potential  financial  support  from 
interested  public  and  private 
organizations,  and  of  the  amount  of 
support  which  may  be  available. 

Dated;  June  22. 1993. 
A  E  Henn, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
ofMarint  Safety,  Security  and  Environmental 

Protection 
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^  ■■•■■#  r '  ,,,ji  -■■'  ?  •  t  a  t  d  *•  f'  f  L  .me  t    I  „„ ;  a 
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vv.  8 ,  w  e  f  c;  t  S*i  *  ■  o '".  6  C  4 '  d   o  I  !  rm 
Mercfsar"  Ma-^n*  Act,  •-cje.  st 
A,-ne''.Gfc 

American  President  Lines,  Ltd.  (APL), 
by  application  dated  June  22. 1993. 
requests  a  chancp   n  ni  existing  waiver 
of  the  provisions  ^f  st-ction  804(a)  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  for  foreign-flag  operations  of  APL, 
under  Operating-Differential  Subsidy 
Agreement.  Contract  MA/MSB-417. 

APL  has  authority,  under  a  previous 
section  804  waiver,  to  operate  one 
foreign-flag  vessel  of  up  to 
approximately  300  FEU  capwcdty 
between  Singapore  and  ports  in 
Indonesia.  APL  requests  a  change  to 
increase  the  authorized  number  of 
vessels  from  one  to  two,  each  of 
approximately  300  FEU  capacity. 

APL's  Indonesia  feeder  804  waiver 
authority,  which  is  cme  of  eight  aervioe 
areas  in  Waiver  6  of  Appendix  G  to  the 
operating  subsidy  agreement,  currently 
reads  as  follows: 


N»o.  snipa 

Approx  capacity 

Between 

Servtre  g-na 

1 



300  PEU         

Port  coverage  

Singapore 
Singapore 

Indonesia. 

Diaitarta.  optional  Surabaya/  Semarang. 

.\PL  also  h.as  a  section  804  waiver  to 
allow  .\PL  to  slot  chaner  on  foreign  flag 
vessels  of  Orient  0\'8rseas  CHontainer 
Line  Inc.  (OOCL)  pursuant  to  the 
Operator's  participation  in  a  ret:ipr'x'.al 
slot  exchange  and  coordinated  sailing 
agreement,  and  m  a  Ma.s'er  Slot  Charter 


Agreement  (MSCA),  both  between  APL 
and  OOCL. 

Addendum  1  to  the  MSCA  adds  two 
Indonesia  feeder  loops,  each  carrier 
operating  one  feeder  vessel. 

APL,  in  the  instant  appUcation,  is 
requesting  approval  of  a  revised 


Addendum  1  to  the  MSCA,  providing 
for  three  (rather  than  two)  feeder  loops 
with  APL  providing  two  (rather  than 
one)  Indonesia  feeder  vessels. 

Concomitantly,  APL  is  requesting  that 
Waiver  6  be  amended  to  read: 


Ho    S/llpS 

Approx.  capacity 

Between 

Service  area 

2 „_ 

.?":'0  !^F:j  Bach  _ 

f'c.*i  rxjvefape  „... 

Singapore 
Singapore 

Indonesia. 

D|aKarta,  other  ports  in  Sumatra  and  Java. 

This  application  niav  he  .;;',;)h:  '.fd  m 
the  Office  of  the  Setiretarv,  Mar.Mne 
.'\dm!nisL'^tion.  Any  person,  firm,  cr 
corporation  having  any  intere.st  in  such 
request  within  'he  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
'  om.menfs  conceniing  the  application 
must  hie  written  romments  in  t.-iplicate 
with  the  Secretary,  Man'ime 
Administration,  room  ~.i(''0  .N'essif 
Building,  400  Seventh  ."--t-vx-f  SVV.. 


Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on  July 
14,  1993.  This  notice  is  published  as  a 
matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  =;',,;:h  action  with  respect 
tht^rvtj  fls  r:'B\  be  deemed  appropriate. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)). 

By  Order  of  the  Maritime  Administrator. 

Dated:  June  30. 1993. 
James  E.  Saaii, 

Secretary,  Maritime  Administration. 
(PR  Doc  93-15913  Filed  7-<(-93:  8:45  am) 
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NaLonai  Highway  Traffic  Sa'ety 
Admlnletratlort 

[Docks*  Wo.  93--13:  Notic«  1] 

Cosco,  inc.;  Peceipt  of  Pe'it.or  't 
Determinatici.-^  of  incorseq^e.^iia^ 
Noncompliance 

C  OS-  o.  Inc.  iCosco)  of  Columbus, 
Indp.:,-  n  as  determined  that  some  of  its 
chi  d  >r)t8ty  seats  fail  to  comply  with  the 
flam rr, ability  requirements  of  49  CFR 
571  213.  "Child  Restraint  Systems," 
Federal  Motor  Vehicle  Safety  Standard 
{FNTV'SS)  No.  213.  and  has  filed  an 
appropnate  report  pursuant  to  49  CFR 
par,  5  "3  Cosco  has  also  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Treffif  and  Motor  Vehicle  Safety  Act  (15 
U  S  C  1331  e:  seq]  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  rwieipt  of  a  petition  is 
published  ijjider  section  157  of  the 
Na  ;  r.al  Tra.T.c  nrA  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  ary  agency  decision  or  other 
e.xercise  of  iudgmn.Tt  concerning  the 
merits  of  the  po'iMun 

Piragraph  55  7  of  FMVSS  No.  213 
states  that  "[each  material  used  in  a 
ciild  restraint  system  shall  conform  to 
the  requirements  of  S4  of  F\fv'SS  No. 
302  (571  3G2,'  Paragraph  S4.3(a)  of 
FNfV'SS  .No.  3G2  states  that  "[wjhen 
tested  in  accordance  with  S5,  material 
desaibt*d  m  34  1  and  S4.2  shall  not 
bum.  ror  transmit  a  flame  front  across 
its  surface,  at  a  rate  of  more  than  4 
inches  per  minute." 

Dunng  the  period  of  November  1, 
1989  to  March  31.  1993,  Cosco 
produced  113.897  add-on  fas  opposed  to 
buiIt-in)  child  restraint  seats,  with 
shouider  harness  straps  that  do  not 
co.T.plv  with  the  flammability 
requirements  of  FNfVSS  No.  213.  The 
pri.'cipal  restraining  mechanism  on  the 
subiect  seats  is  a  soft-shield  harness 
assembly  The  so  ft -shield  harness 
asse.mlly  consists  of  a  buckle,  a  soft 
rr,:;!J5d  urethane  shield,  and  two  straps. 
proL'-.i.:l;ng  to  the  top  of  the  shield. 
whicn  go  over  the  child's  shoulders 
through  slots  i.i  the  back  of  the  child 
restraint  and  attach  to  a  metal  bar, 
wilich  in  turn  is  attached  to  an 
adjustment  sU'ep.  When  the  seats  were 
tested  at  Detroit  Testing  Laboratory  and 
re-tested  at  US  Testing  Laboratory  by 
NHTSA  (NQ  3269).  the  harness  straps 
burned  at  a  rate  of  4.3  inches  per 
minute,  test  failures  under  FMVSS  No. 
213 

Cosco  supportslts  petition  for 
inconsequential  noncompliance  with 
the  following?  iCo8':o  also  submitted 
photographs  of  th.e  subject  seats. 


photographs  of  the  tests  being 
conducted  on  the  seats,  and  test  data. 
These  materials  are  available  for  review 
in  the  NHTSA  docket.): 

Cosco  agrees  generally  that  requiring 
child  restraints  to  meet  the  (FKfVSSJ 
302  standard  does  further  the  purpose  of 
the  standard  when  considering  such 
child  restraining  components  as  vinyl  or 
fabric  pads  or  their  foam  contents. 
Cosco  also  concedes  that  the 
applicability  of  the  standard  to  the 
harness  systems  of  certain  child 
restraints  furthers  the  purpose  of  the 
standard,  such  as  five-point  harness 
system  which  attached  to,  or  pass 
through,  the  seating  surface  of  the  child 
restraint  where  sources  of  ignition  such 
as  cigarettes  or  matches  could  become 
entrapped. 

(Cosco  believes  tjhe  purpose  of  the 
standard  is  not.  however,  furthered  in 
any  respect  by  requiring  a  recall  for  the 
noncompliance  with  the  flammability 
requirements  of  FMVSS  302  of  the 
Cosco  soft  shield  harness  straps  for  the 
following  reasons: 

1.  ICosco  believes  i]t  is  not  physically 
possible  for  the  harness  straps  of  the  soft 
shield  to  ignite  or  bum  unless  the  entire 
child  restraint  or  the  automobile  seat 
upon  which  it  is  installed  is  already 
burning. 

The  configuration  and  placement  of 
the  straps  ofthe  Cosco  soft-shield 
assembly  are  such  that  these  straps 
cannot  come  into  contact  with  an 
independent  source  of  ignition,  such  as 
a  cigarette  or  match,  which  would  rwsult 
in  any  burning  of  the  harness  strap. 

These  are  the  only  two  possible 
causes  for  the  ignition  of  the  shoulder 
straps  of  Cosco  soft-shield  child 
restraints.  The  first  is  fire  already 
consuming  the  child  restraint  and/or  the 
vehicle  seat  upon  which  the  child 
restraining  is  installed  is  on  fire.  It 
cannot  be  seriously  questioned  that,  in 
such  an  instance,  the  child  would  be 
seriously  or  fatally  burned  from  these 
sources  of  fare  as  opposed  to  the 
shoulder  straps  of  the  child  restraint 
contributing  in  any  degree  to  the  child's 
injury.  Cosco  retained  John  E.  Pless, 
M.D.,  Director  of  Forensic  Pathology. 
Department  of  Pathology,  Indiana 
University,  School  of  Medicine,  to 
review  this  issue.  Dr.  Pless,  one  of  the 
leading  forensic  pathologists  in  the 
country  and,  through  his  work  with 
Riley  Children's  Hospital  in 
Indianapolis,  one  of  the  most 
experienced  pediatric  pathologists, 
concludes  that  the  webbing  of  the  Cosco 
soft-shield  child  restraints  would  have 
no  practical  importance  on  the  effects  of 
such  a  fire  on  a  child.  [Dr  Pless'  report 
and  cxirriculum  vitae  are  in  the  docket  1 
Dr.  Pless'  conclusions  are  supported  by 


tests  performed  by  Cosco  [photographs 
ofthe  test  are  in  the  docket  ]  The  tests 
establishes  that  ihp  webbing  does  not 
"ignite"  as  thnt  term  is  commonly 
understood.  The  webbing  bums  in  a 
fashion  that  can  be  more  accurately 
described  as  smoldering  and  generally 
extinguishes  itself  after  a  brief  period  of 
time.  It  should  be  noted  that  the  tests 
•   *   *  do  not  retlect  any  possible 
ignition  ofthe  child  restraint  harness 
straps  if  the  child  restraint  were 
occupied  by  a  child.  (Cosco  believes 
tlhere  is  simply  no  way  for  a  source  of 
ignition,  such  as  a  lighter,  to  come  into 
contact  with  the  strap  *  *  *  when  the 
child  restraint  is  occupied  by  a  child. 

The  other  possible  source  of  ignition 
of  the  harness  strap  would  be  from  a 
localized  heat  source,  s^ch  as  a  match 
or  cigarette.  It  is  critical  in  the  analysis 
cf  whetner  such  a  risk  exists  to  exam.ine 
the  configuration  and  placement  ofthe 
straps  ofthe  Cosco  soft-shield  child 
restraints  (Tjhese  straps  only  contact 
the  child  who  is  occupying  the  child 
restraint  at  the  mid-chest  level,  or 
higher  on  the  child's  body.  The  straps 
are  essentially  vertical  as  they  leave  the 
shield.  Cosco  conducted  tests 
attempting  to  ignite  the  harness  strap 
with  a  burning  cigarette  [Photographs 
of  this  test  are  in  the  docket.)  Simply 
stated,  a  lighted  cigarette  cannot  ignity 
the  harness  strap.  Cosco  conducted 
these  tests  under  controlled  conditions 
which,  frankly,  seemed  inconceivable  to 
occur  in  the  actual  use  of  child 
restraints. 

For  example,  in  order  to  come  into 
contact,  for  any  length  of  time,  with  the 
child  restraint  harness  strap,  a  lighted 
cigarette  would  have  to  be  balanced  at 
the  point  where  the  strap  emerges  from 
the  molded  shield.  This  is  so  unlikely 
as  to  be  virtually  inconceivable.  Dr 
Pless  also  commented  on  this  possibility 
and  indicated  that  such  a  localized  heat 
source  is  "not  within  the  realm  of 
practical  consideration,"  Cosco  believes 
th.at  any  practical  examination  of  these 
issues  concludes  that  the  risk  of  Ltie 
ignition  ofthe  harnesses  of  Cosco  soft- 
shield  child  restraints  could  not.  under 
any  conceivable  set  of  circumstances, 
result  in  injury  or  death  to  the  occupant 
of  the  child  restraint.  The 
noncompliance  of  Cosco  soft-shield 
child  rHStxaints  is  therefore 
inconsequential  as  it  relates  to  motor 
vehicle  safety  as  set  forth  in  FMVSS 
302. 

2.  Cosco  has  never  received  a  report 
ofthe  burning  of  a  soft-shield  harness 
strap,  Cosco  is  unaware  cf  any  study 
that  indicates  that  the  burning  of  a  child 
restraint  harness  has  caused  any  injury 
or  death  All  occupant  protection 
studios  which  Cosco  has  reviewed 
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indicate  an  almost  infinitesimal  risk  of 
injury  or  death  hy  vehicle  fires  in  total. 
at  least  in  coilisions.  Co8<::o  is  unaware 
of  aBV  data  on  fires  oi  the  Uiterior  of 
vehicies  unrelated  'o  collisions  ICosco 
states  that  cjhild  passenger  safwfy 
advocates  rjtiild  restraint 
manufacturer?,  and  the  .Agency  are 
awar«  of  the  negative  impact  of  rwcails 
resulting  from  technical  noncompliance 
or  defects  that  do  not,  as  a  practical 
matter:  have  true  safety  consequences 
The  most  important  negative  effe<-is  of 
such  recalls  are: 

1.  That  the  public,  because  of  the 
number  and  frequency  of  such  n^icails. 
pays  no  attention  to  re<;alis  that  3(~*ua!ly 
affect,  in  a  practical  way,  child 
passenger  safety;  and 

2.  That  the  public,  upon  seeing  the 
number  of  recalls,  concludes  that  child 
restraints  currently  available  are  unsafe 
and  therefore  decline  to  use  them.  The 
Agency  is  aware  and.  in  fact,  has 
publicly  advised  consumers  to  use  child 
restraints  that  have  defe(.:ts  or 
noncompliances  that  have  resulted  in 
recalls  until  such  child  restraints  can  be 
corrected.  [An  example  of  this 
advisement  is  contained  in  the  docket.) 
This  is  in  recognition  of  the  fact  that 
technical  noncompliances  or  relativelv 
insignificant  safety  defects  do  not 
compromise  the  overall  effective n^iss  of 
child  restraints. 

Ln  the  event  [that]  a  recall  is  ordered 
for  the  noncompliance  at  issue,  both  of 
the  negative  effects  described  above  will 
impact  consumers  adversely. 

Cosco  submits  any  reasonable 
evaluation  of  the  facts  surrounding  this 
technical  noncompliance  will  result  in 
the  inescapable  conclusion  that  no 
practical  safety  issue  exists.  !t  would  in 
fact  be  difficult  to  find  a  noncompliance 
with  FMV'SS  213  that  is  more 
inconsequential  as  it  relates  to  motor 
vehicle  safety  tlian  this  one. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
ai^uments  on  the  petition  of  Cosco, 
described  above.  Com.ments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW., 
Washington,  DC,  20590.  It  is  reouested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  cJosmg  dote 
indicated  below  will  be  considered.  The 
application  and  supporting  matenals, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 


Federal  Register  pursuant  tc  the 

authority  indiratHd  below. 

Comment  closing  date:  August  6, 
1993. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CTR  501.8) 

Issued  on  July  1. 1993. 
Barry  Felrir*. 

Ass^K-.Qte  A  J::  mistrator  for  Rulemaking. 
FR  Doc.  93-16001  Filed  7-6-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Department  of  Treasury'  has 
submitted  the  following  public 
informiation  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
P,3perwork  Reduction  Act  of  1980, 
Public  Law  96-511,  Copies  of  the 
submissionfsl  may  be  obtained  by 
calling  the  Tn^sury-  Bureau  Clearance 
Officer  listed.  Coniments  regardirii;  this 
information  cc<ilH<:tion  should  be 
addressed  to  the  GM3  reviewer  listed 
and  to  the  Treasury  Df  partment 
Clearance  Officer,  l^epart.men'  of  the 
Treasur}',  room  3171  Treasury  Annex, 
1500  Pennsvlvania  .Avenue  NW., 
'Washington.  CtC  2C220 

Internal  Revenue  Service 

0.\  {B  Su  mber\54  5-^1 "  "^  0 

Regulation  ID  Xumber  Fi-i82-78 
NPRM 

Type  of  F.ev.ew:  Extension 

Tale:  Trr.nsfers  of  Serurities  Under 
Certain  Agreements 

Descnption:  Section  1058  of  the  Internal 
Revenue  Code  provides  tax-free 
treatment  for  sectxrity  lending 
transact 'ons  A  written  agreement  is 
necessan,  to  verify  the  existence  of 
sue."-,  lendi.ig  ag-^ement.  Lenders  of 
secun'-ies  are  affected. 

Respond fDts:  Individuals  or 
households.  Busmesi*.';  or  other  for- 
f  rofit,  Non-prc,*")'  institutions 

Estimated  Sur.her  of  Respondents: 
11.742 

Estup.ated  Burden  HoLrs  P>r 
Rc^'pondt^nt:  5  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
9.781  hours 

0MB  Number:  1.545-104.5 

Form  Number:  None 

Tyzie  of  HeMPw  Reinstatement 

I'itie:  Conducting  1993  Focus  Group 
Interviews  on  Federal  Tax  Forms 

Descnption:  Focus  group  interviews  are 
necessary  to  obtain  public  input  on  a 
revised  tax  form.  The  results  will  be 


used  to  further  simplify  and  improve 
the  form  so  that  \axpH  v>^  vsiU 
understand  it  more  eas.  > 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
1,000 

Estimated  Burden  Hours  Per 
Respondent: 
Focus  Group  Screening  Time  (100  per 

group)— a  hours,  20  minutes 
Focus  Group  Session  Time — 3  hours 

Frequency  of  Response:  Other  (One-time 
focus  group  interviews) 

Estimated  Total  Reporting  Burden:  384 
hours 

OMB  Number  1545-1128 

Form  Number:  TRS  Form  8814 

Type  of  Review:  Extension 

Title:  Parents'  Election  to  Report  Child's 
Interest  and  Dividends 

Description:  Form  8814  is  used  by 
parents  who  elect  to  report  the 
interest  and  dividend  income  of  their 
child  under  age  14  on  their  own  tax 
return.  If  this  election  is  made,  the 
child  is  not  reoiured  to  file  a  return. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,100,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 20  minutes 
Learning  about  the  law  or  the  form — 

i^'paring  itie  fomrj  — 16  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1 ,44 1 ,000 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571.  1111  Constitution 
Avenue  '•:".     Washington.  DC  20224. 

OMB  flev^ev*c.- .  M.I0  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-15975  Piled  7-6-93;  8.45  am) 


Fiscal  Service 

Renegotiation  Bc>%rt  Iriteres;  P.-!,'9 
P'ornpt  Fey-i-nent  tntarest  Rate 
Cor{f9Ct8  D:8pu*e»  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
establisheid  by  the  Renegotiation  Act  of 
1971  (Pub.  L  92  41     For  example,  the 


:65i2 


Feder&i  Ketister  /  Vol.  58,  No.  128  /   UeJ.ies  U\ 


7.   1993   /   Notices 


Co:-.iracts  Disputes  Act  of  1978  (Pub.  L. 
95-563)  and  the  Prompt  Payment  Act 
(Pub.  L.  97-177)  are  required  to 
calculate  interest  due  on  claims  at  a  rate 
established  by  the  Secretary  of  the 
Tieasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiation  Board 
(31  U.SC.  3902). 

The.>  ft  Ff'  notice  is  hereby  given  that. 
purs::diii  to  Ui6  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
it'cUo.^s,  for  the  period  beginning  July  1, 
1993  and  ending  on  December  31, 1993. 
is  5'Vii%  f>er  centum  per  annum. 

Dd-e-1   .'une  29,  1993. 
G«r»ld  Murphy. 
f.jro;'  '.iSi  at  dr.;  Secretary. 
(FR  Doc.  93-15897  Filed  7-6-93;  8:45  am] 
Billing  cooc  uio-je-M 


Treasury  Advisory  Con.-^ltiee  on 
Commercial  Ooerations  of  i^e  US. 
Customs  Service 

AGENCY;  Depar.rr,«nt  Offices,  Treasury. 
ACTION:  Nutjre  oi  meeting. 

SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
.\dvisory  Committee  on  Commercial 
'Jv^i:r:ons  of  the  U.S.  Customs  Service. 
CATiS:  The  next  meeting  of  the  Treasury 
.^dvi>.jn,  Committee  on  Commercial 
Opei-auoas  of  the  U.S.  Customs  Service 
will  be  held  on  July  22. 1993  at  9:30 
a  m.  in  the  Cash  Room  of  the  U.S. 
Treasury  Department,  1500 
Pennsylvania  Avenue,  NW„ 
Wish.r^tor.  DC 

FO^  C'JHTHEfl  IhFORMATiON  CONTACT: 

Dfcr.ris  M.  O'Connell,  Director.  Office  of 
Id-  tf  and  Trade  Affairs,  Office  of  the 
.*.ss;ii3nt  Secretary  (Enforcement),  room 
4004.  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Tel.:  (202)  622- 
0:20. 
StP?t.£MENTAHf  ;,>.FCRMAT10N:  The 

prei;irinary  agenda  to  be  considered  at 
the  meeting  is  as  follows; 

1.  The  Customs  Modernization  Act  and 

Informod  Compliance  Legislation. 

2.  Status  of  the  North  American  Free 

Trade  Ag^.^oment. 

3.  C'n'?toms  budget,  staffing  and 

rt     'ures. 

4.  The  Llv-.iiiJiiittee  recommendations  to 

Secretary  of  the  Treasury  Bentsen. 

5.  Customs  work  shifts  at  airports. 

6.  Enforcement  update. 

7.  Status  of  line  release  system. 

H  Harbor  Maintenance  Fee  issues. 

The  agenda  may  be  supplemented  or 
othorwise  amended  prior  to  the  meeting 
date. 


UMI 


The  meeting  is  open  to  the  public; 
however,  it  is  necessary  for  any  person 
other  than  an  Advisory  Committee 
member  who  wishes  to  attend  the 
meeting  to  give  advance  notice.  In  order 
to  be  admitted  to  the  meeting,  contact 
Mr.  Daniel  Reyer  or  Ms.  Theresa 
Manning  at  (202)  622-0220  no  later  than 
Thursday,  July  15, 1993. 

Dated:  July  1,1993. 
Ronald  K.  NobI«. 

Assistant  Secretary  (Enforcement). 

[PR  Doc.  93-15960  Filed  7-6-93;  8:45  am) 
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E'-giSil.ty  c  CeMnin  Jewelry  Under 
ufoe'-ai  Note  3!a,i!vi.  Harmoniied 
la'it  Scfiedjie  0;  t'^f»  UMied  States 

(H^SUS 

"agency:  Customs  Service.  Department 
of  Treasury. 

ACTION:  Proposed  change  of  practice; 
solicitation  of  comments. 

SUMMARY:  This  notice  advises  tlie  public 
that  Customs  proposes  to  change  tne 
practice  regarding  the  eligibility  of 
certain  jewelry  from  the  United  States 
Virgin  Islands  for  duty-free  treatment. 
Customs  previously  has  ruled  that 
attaching  United  States-origin  clasps  to 
foreign  strung  beads,  thereby  forming 
necklaces  and  bracelets,  and  fastening 
United  States-origin  metal  spring  clips 
to  otherwise  finished  earrings 
substantially  transforms  those  articles 
into  "products  of  the  Virgin  Islands. 
The  proposed  change  set  forth  herein 
would  not  render  the  addition  of 
fasteners,  closures,  clasps,  etc.,  to 
othen^ise  finished  articles  of  jewelry  a 
substantial  transformation  of  that 
jewelry  into  "products  of  a  United 
States  insular  possession. 
DATES:  Comments  must  be  received  on 
or  before  September  7,  1993. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  United  States  Customs 
Service,  Office  of  Regulations  and 
Rulings,  1301  Constitution  Avenue, 
NW.,  Washington,  DC  20229.  Comments 
filed  may  b«  inspected  at  the 
Regulations  Branch,  Franklin  Court, 
1099  14th  SL-eet,  NW.,  suite  4000, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  HoUaway,  Special 
Classification  Branch,  Office  of 
Regulations  and  Rulings  (202)  482- 
6980. 

Background 

In  Headquarters  Ruling  Letter  (HRL) 
094018  dated  January  17, 1963. 


individually  strung  or  linked  glass  and 
plastic  beads,  in  varying  lengths,  were 
imported  into  the  United  States  Virgin 
Islands  from  several  foreign  countries. 
Metal  findings  consisting  of  clasps  and 
hooks  were  imported  into  the  Virgin 
Islands  from  the  United  States.  The 
hooks  and  clasps  wore  attached  to  the 
strung  beads,  resulting  in  necklaces  and 
bracelets. 

Additionally,  glass  and  plastic  beads 
strung  and  fastened  to  metal  screens  and 
back  findings  to  form  earrings  were 
imported  into  the  United  States  Virgin 
Islands  from  foreign  countries.  Metal 
clips  were  imported  from  the  United 
States. 

CustOTis  held  that  attaching  United 
States  clasps  to  the  foreign  strung 
lengths  of  beads  by  inserting  hooks  into 
eyes  in  the  metal  findings  and  bending 
the  hooks  closed,  thereby  forming 
necklaces  and  bracelets,  and  fastening 
United  States  metal  spring  clips  to 
foreign  earrings  substantially 
transformed  those  imported  articles  into 
"products  of  the  United  States  Virgin 
Islands  within  the  meaning  of  section 
301,  Tariff  Act  of  !930,  as  amended  (19 
U.SC.  1301a)  (repealed  effective  August 
31.  1963). 

Under  the  provisions  of  19  U.S.C. 
1301a,  all  articles  imported  from  an 
insular  possession  of  the  United  States, 
except  Puerto  Rico,  were  dutiable  at  the 
same  rate  as  were  importations  from 
foreign  countries,  except  that  those 
which  (1)  were  of  native  growth,  or  (2) 
were  manufactured  or  produced  in  such 
possession  and  did  not  contain  foreign 
materials  to  the  value  of  more  than  50 
per  centum  of  their  final  appraised 
value  in  the  United  States,  and  came 
into  the  United  States  directly  from  the 
insular  possession,  or  (3)  were  articles 
previously  imported  into  the  United 
States  with  pa>Tnent  of  all  applicable 
duties  and  taxes  which  were  shipped 
from  the  United  States  without 
remission,  refund,  or  drawback  of  such 
duties  and  taxes,  directly  to  the 
possession  from  which  they  were  being 
returned  by  direct  shipment,  were 
entitled  to  free  entry. 

General  Note  3(a)(iv),  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  (formerly  General  Headnote 
3(a),  Tariff  Schedules  of  the  United 
States,  which  replaced  19  U.S.C.  1301a). 
provides  for  the  duty-free  treatment  for 
goods  imported  from  a  United  States 
insular  possession  if  they;  (1)  Are  the 
growth  or  "product  of  the  possession; 
(2)  meet  certain  value-content 
requirements;  end  (3)  come  directly  to 
the  customs  territory  of  the  United 
States  from  the  possession. 

To  comply  with  the  requirements  of 
Genera'  Note  3fa)(iv).  an  in^.porled 
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artic  ie  first  must  que 
of  8  rnited  States  i 
See  Yurf-Fosh'on''  v 
F.  Supp-  4i ,  46  '.(.ITT 
dated  Febrjar.  2  ^  1 
merchaiidi'>e  .■.  ::r.:  t 


Iv  es  a 


)duct 

isuiar  p'Ks.-ssion. 
i riittd  :-:-.:tcs.  632 
1986);  T.D.  90-17 
99n  Where 
r"^.]  into  the 


insular  p  ss^'-.s  on,  it  must  be 
substantial;)  tj:ansformed  into  a  product 
of  that  insular  possession  to  receive 
duty-free  treatment  under  General  Note 
3(a)(iv),  HTSUS. 

\  V  i  =.t  intial  transformation  occurs 
when  a  material  is  used  "in  the 
manufacture  of  a  new  article  having  a 
new  name,  character,  and  use  *  *  *" 
See  United  States  v.  Gibson-Thomsen 
Co..  Inc..  27  CCPA  267,  273  (1940). 

It  is  Customs'  position  that  adding  a 
closure,  clasp  or  fastener  to  otherwise 
completed  articles  of  jewelry  [i.e.. 
bracelet,  necklace,  earring)  does  not 
change  the  essence  of  the  jewelry  which 
is  dedicated  to  use  as  such,  and  has  the 
fundamental  character  of  such  jewelry. 
This  position  is  consistent  with 
Custc  ::.';  r-\i\,::^s  ;N>aed  under  the 
Genera    Zf-G  S.sU'rn  of  Preference  (GSP) 
and  (  {} u!i:-,     f  Origin  Marking  statutes, 
19  U  S  L  .4t  l-2-ih5  and  19  U.S. C. 
1304,  ifspectiveiy.  which  utilize  the 


-ai; 


dett 


hf!  fu: 


on  test  for 
article  is  the 
"prod^i:  t  fif  M  :  ;\,ntrv  for  purposes  of 
those  sta*  j.'s   %*«■  fi.RL  556624  dated 
July  31,  1992  (adding  clasps  and  spring 
rings  to  chains  is  a  simple  combining 
operation  for  which  duty  free  treatment 
under  the  GSP  is  not  allowed);  HRL 
734350  dated  April  9,  1992  (soldering  a 
bar-pin  clasp  to  a  completed  brooch  is 
not  a  substantial  transformation; 
soldering  a  metal  clip  to  completed 
barrettes  is  not  a  substantial 
transformation;  gluing  of  stainless  steel 
posts  to  completed  earrings  is  not  a 
substantial  transformation). 

The  proposed  position  with  respect  to 
the  ineligibility  of  the  described  jewelry 
for  duty  free  treatment  under  General 
Note  3{a){iv).  HTSUS,  is  in  conflict  with 
HRL  094018  dated  January  17,  1963. 
Therefore,  we  propose  to  change  the 
practice  set  forth  tJierein  to  the  position 
advanced  above.  We  note,  however,  that 
it  is  possible  that  the  operations 
described  in  HRL  094018,  when 
performed  in  conjunction  with  other 
operations,  may  result  in  a  substantial 
transformation  of  an  article  into  a  new 
and  different  article  of  commerce  for 


purposes  of  General  Note  3(a)(iv), 
HTSUS. 

^u-hnrity 

Inis  notice  is  published  in 
accordance  with  section  177.9,  Customs 
Regulations  (19  CFR  177.9). 

CommentA 

Before  adopting  this  proposed  change 
in  position,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552),  section  1.4,  Treasury  Department 
Regulations  (31  CFR  103.11(1))),  on 
regular  business  days  between  the  hours 
of  9  and  4:30  p.m.  at  the  Regulations 
Branch,  Franklin  Court,  1099  14th 
Street,  NW..  suite  4000,  Washington, 
DC. 

Samuel  ii  tij^ij. 
Acting  Commissioner  of  Customs. 

Approved:  June  17, 1993. 
Ronald  K.  Nobte, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-15898  Filed  7-6-93;  8:45  amj 
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T  Mf  A.SO  DATE:  July  16,  1993  at  1:30  p.m. 

PLA^e:  1825  Conn.  Ave.,  N.W..  Suite 
ri^  Washington,  D.C.  20009. 
STArJS:  Closed  pursuant  to  a  vote  taken 
^ne30,  1993. 

MATTERS  TO  Bf  CCNSiDEPCn:  Formal  rule 
mak'n? — adiT^issabiiuv  ^f  a  survey 
basdd  Ln  Nielsen  Company  diaries  into 
Lie  record  of  the  1990  cable  royalty 
di.stribulion  proceedins 

COf.TACT  P€RSO*<  FOP.  M0«£  iNfORMAUO-N: 
L.nid  R.  Bocchi,  Genera    '-ju.Tsel, 
C  :pvTi.^ht  Rryalty  Trib^:  !•.  1825  Conn. 
Ave  ,  N  VV    Suite  918.  Washington,  D.C. 

2GC09.  (2i.,  606-^400 

Cindy  Daub, 

Chcirmun 

[FR  D<x:  ga-ieilO  Filed  7-2-93: 11:47  am] 
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BOARD  Of  aOVlRHQfiS  Of  "^E  FEOERAL 
RESERVE  SYSTEM 

TTMe  AND  DA'E:  11:00  a.m..  Monday,  July 

12.  1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Ke'.^r.  e  B  >a.-d  Building,  C  Street 
en;:?     e  h-^'  veen  20th  and  21st  Streets, 
N  '.V    \Vis...i)gton,D.C.  20551. 

STATUS  Closed. 

M;,T-'£r<S  TC  Bf  CONSijE^ED: 

1.  Personnel  actions  [appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
R-'serve  System  employees. 

2  .*>ny  items  carried  forward  from  a 
pre'.:- ";•:!'.•  i;'.?"'.'r;^P'!  "">'•■'''','; 

CONTACT  PERSO.S  FjR  MCKE  IhFOPJAAT.OH: 

Mr  Joseph  R.  Coyne,  Assistant  to  the 
Dc-i-i  '202)452-3204.  You  may  call 
Lij2;  4^2-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
befare  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

r;„-^,:   !u!y  2,19<»3. 
leaoiffr  J  |ohiL»on, 
A'ssociQte  Secretary  of  the  Board. 
fF"  r>oc..  93-16190  Filed  7-2-93;  3:52  pm) 
Biwj»«':;  coo€  iai»-oi  -* 


w*  T10NAL  FOUNDATION  ON  TH€  ARTS  ANO 
THE  HUMANITIES 

INSTITUTE  OF  MUSEUM  SERVICES 

SUMMARr:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  Services.  45  CFR  1180.84. 

T1MEA>ate:  9:00  a.m.  to  4  p.m.— July  23. 
1993. 

STATUS:  Open. 

ADDRESS:  Klondike  National  Historical 
Park,  117  South  Main.  Seattle. 
Washington  98108.  206/553-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  William  Laney,  Executive  A  vstdrr  to 
the  National  Museum  Services  Board. 
Institute  of  Museum  Services.  1100 
Pennsylvania  Avenue.  N.W..  Room  510. 
Washington,  D.C.  2050&-(202)  606- 
8536, 

S<.^'-".-£Mf  NTA^TY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act.  Title  n  of  the  Arts.  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  tiie 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  of  Friday.  July  23,  1993 
will  be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue.  N.W.. 
Washington,  DC.  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

NATIONAL  MUSEUM  SERVICES  BOARD 
July  23, 1993,  Meeting  Agenda. 

I.  NMSB  Chairman's  Report  and  Approval  of 

Minutes  from  April  23, 1993  Meeting 

II.  Agency  Director's  Report 

m.  Agency  Agenda  Reports:  Appropriations/ 
Reauthorization 

IV.  NMSB  Conunittee  Report:  Policy  Issues 

Relative  to  Small,  Minority,  Ethnic  & 
Rural  Museums 

V.  Agency  Agenda  Reports:  Programs 

VI.  Agency  Agenda  Reports:  Legislative/ 

Public  Affairs 

VII.  NNSB  Open  Agenda 


Dated;  July  1, 1993. 
Linda  BeU. 

Acting  Director,  Institute  of  Museum  Services. 
IFR  Doc.  93-16067  Filed  7-1-93;  5:50  pm) 
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LNrr..-  :,    4  rf.s  ;k,5'*,  ShHVtCE  BOARD  OF 
GOvrsNORS 

Tri:'  Board  of  Governors  of  the  United 
States  Postal  Service,  pxu-suant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Svmshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  8:30  a.m.  on  Tuesday,  July  13, 1993, 
in  Washington,  DC.  The  meeting  is 
open  to  the  public  and  will  be  ht-ld  in 
the  Benjamin  Franklin  Room  at  U.S. 
Fo-stal  Service  Headquarters,  475 
L'Enfant  Plaza,  S.W.  The  Board  expects 
to  discuss  the  matters  stated  in  the 
agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Mo;;  ir.    'uly  12,  1993,  but  it 
will  -or-'^st  pn!;>>!y  of  briefings  and  is 
not  •■Ji'-:".  to  the  pi,':lic. 

Tuesday  Session 

July  13 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  June  7- 

8,  1993. 

2.  Remarks  of  the  Postmaster  General  and 

CEO  Marvin  Runyon) 

3.  Consideration  of  Amendments  to  the  BOG 

Bylaws.  (Governor  Sam  Winters) 
4  Briefing  on  Diversity  Development. 
(Veronica  O.  CoUazo,  Vice  President, 
Diversity  Development) 

5.  Update  on  the  Quality  Pi-ogram.  (David  H. 

Charters,  Vice  President,  Quality) 

6.  Annual  Report  on  Engineering,  Research 

and  Developcient.  (William  J.  Dowling. 
Vice  President,  Engineering,  Research 
and  Development) 

7.  Capital  Investment.  (Stephen  E.  Miller, 

Vice  President,  Operations  Support) 
a  Integrated  Mail  Handling  System 
(iMHS). 

8.  Tentative  Agenda  for  the  August  2-3, 

1993,  meeting  in  Washington,  D.C. 
David  F.  Harris, 
Secretary. 
[FR  Doc.  93-16087  Filed  7-2-93;  11:45  am] 
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PLACE;  C<,i:7:.T!.'>s:-:in'-r<;-  C-^.'/erence 
Ki.-;:m.  115".\  R  )',  K-.  ...tj  r  ijti),  Rockville, 

Marvland 

STATUS:  P.'  jf    .jl.d  {,,ii  s-d 

MATTERS  TO  BE  CONSIDERED' 

Week  o'  July  b 

Thursday,  fuly  8 

2:00  p.m. 
Briefing  by  Nuclear  Safety  Research 
Review  Committee  (NSRRC)  (Public 
Meeting) 
(Ck)nUct:  George  Sege,  301-492-3904) 
3:30  p.m. 
Affirmation.'Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Vvt-^k  of 'iiK  12— -Tpnlrt*!-.  f 

11:30  a.m. 

*  'firmation/Discussion  and  Vote  (Public 

MeetiriR)  (if  needed) 

'<^  ee k  of  { ul y  1  !*— ■  T  e n ! a t !  ^  e 
Tuesday,  July  20 

10:00  a.m. 
Briefing  on  Options  for  Addressing 
Shutdown  and  Low  Power  Risk  Issues 
(Public  Meeting) 
(Contact:  Ashok  Thadani,  301-504-2884) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
meeting)  {if  needed) 
2  00  p.m. 
Briefing  on  Overview  of  NRC  Research 

Program  (Public  Meeting) 
(Contact:  Ger-£f  c  c^  301-492-3904) 

Week  of  Iul\'  26 — Tpi:.ranve 

iiiui^uur,  f  Lit  Y  ^  ^ 

10:00  a.m. 


Briefing  on  Options  for  Changes  to 
Regulation  of  Nuclear  Medicine  (Public 
Meeting) 

(Contact:  Darrel  Nash.  301-504-3610) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Note:  Affirmation  sessions  are  Initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 

CONTACT  FLP.SO.*^  FC.R  UOP.£  .Sf C.RMATION: 
William  Hill.  (301)  504-1661. 

Dated:  July  1, 1993. 

WUliam  M.  Hill,  Jr., 

SECY  Tmcking  Officer.  Office  of  the 
Secretary. 

TFR  ^v^r  Qi_ifii-iq  r.iod  7-2-93;  1:31  pm) 


SECURm£S  AHD  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provdsiGns  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  6.  1993. 

A  closed  meeting  will  be  held  on 
Tuesday.  July  6.  1993.  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 


will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8),  {9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  hsted  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  July  6, 
1993,  at  2:30  p.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Stephen 
Luparello  at  (202)  272-2100. 

Dated:  July  1,  1993. 
Margaret  H.  Mc  Far  land, 
Deputy  Secretary. 

[FR  Doc.  93-16109  Filed  7-2-93;  11:46  am) 
WLUNO  CODE  WKMd-M 


36516 


Corrections 
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CEPARTUENT  OF  COMMERCE 
Foreign-Tradt  Zones  Board 

Propo»e<j  Fof«igfvT'3de  Zons — 
Holyoke,  MA  (SprtP3''e'd  Customs  Port 
of  Entry-;  Application  and  Putuc 
Hearing  < 

Correction  \ 

In  notice  document  93-14232 
appearing  on  page  33254  in  the  issue  of 
Wednesday,  June  16, 1993.  in  the 
second  column,  in  the  first  paragraph, 
\>fi,'.-.:v.r i   n  the  seventh  line.  "[60  days 
ir  ::-.   . :-    ■'  publication]."  should  read 
"August  In,  1  .  <  =   '  and  in  the  last  line, 
■  "'   !  ,•,  N  L'  on  date  of  publication])." 
sr.r;.-:  ;  r-Ai-i    August  30. 1993)/' 


ENVIRONMENTAL  PPCTECT-ON 
AGENCY 

4J  CFR  Pir^.  il 

[PCL-43;5-3; 
R,N  2C'»x>-AC^0 

Protec*  on  0'  SiraivS^'-e-  ;  Ci::.-'! 
Rofri^era"'  i--?:.yc  '^3 

CurrfCiiuit 

Ln  rule  document  93-10832  beginning 
on  page  28660  in  the  issue  of  Friday. 
May  14.  1993,  make  the  following 
corrections: 

1.  On  page  23707,  in  the  third 
column,  in  the  last  paragraph,  in  the 
third  line,  "November  14, 1993"  should 
read  "November  14,  1994". 

132  154    [Corr*ct*d] 

-  On  page  28714.  in  the  second 
column,  in  §  82.154  paragraphs  (g)  and 
(h),  in  the  second  line,  "November  13, 
1995"  should  read  "May  15, 1995". 

».'.w''-<i  CO  Of    '■^.',  C--0 


Federal  Re^^ler 

Vo!   5*1  \o   y:h 
Wednesday,  July  7,  'i^QT 


departwent  of  health  and 

►'■jMan  s ►:,'■? vices 


.r  :ffi  «-"J  Service* 


on  page  3' J  71  m  the  issue  of  Thursday, 
July  1. 1993,  make  the  following 


corrert 


App«'><i.x  to  P«'t  55     (' 


P'"a>  Rev<e*  Cnterig  'tx  Grants  tor  the 

H--ciu'^i  A ,j:ri-' ustraJiCT  Traineesh'ps 
a  Stec:.-.  P^oiects  PiOgram  for 
s  ■,.  -'  I  '*'  e  vt '  '  s  )  3 


1.0a 


f^a'- 


res,;ed] 

Appendix. 


B- 


Correction 

In  notice  document  93-13736 
appearing  on  page  32711  in  the  issue  of 
Friday,  June  11, 1993,  in  the  third 
column,  the  flushed  paragraph  after 
paragraph  (3),  should  be  removed. 

BILUKG  CODE  1SO&41-0 


under  "South  Dakota:",  in  the  entry 
"Mellette  County",  in  the  second 
column,  remove  "American  Indian", 
and  in  the  third  column  add  "American 
Indian  (Dakota)". 

2.  On  page  35376.  in  the  Appendix, 
under  "Texas",  in  the  entry  "Polk 
County",  in  the  third  column.  "Spanish 
heritage"  should  read  "American  Indian 
(and  Alabama)". 

BtKUHC  CCO£   1SC>S-3<-0 


28  rf-q  Par'  55 


THE  PRESIDENT 


[A". ?(■"■*■»  '',>^'  c'a.  Of'-ie' 


""i2-&j' 


A.T^e^Gf-a.-'!  tc  'he  At*orr\ey  Gsneral'i 
^''■■"onti  La'"'q.,age  Gu-'.Jr'ines;  New 


c.^ycraqe 


"nif.aii 


s  Under  the 


Voting  Rights  Lar;,uaqe  Ass.stence 
Act  of  1992 

Correct/0/1 

In  rule  document  93-154<^2  V^in'-nnine 


CFR 


Proc:ama!ion  SCS  of  Jiine  25,  ^993 

Correction 

On  58  {■  R  54858,  Annex  I  to 
Proclamation  6575  should  have  read  as 

follows: 


Annex  I 

Modifications  to  the  HTS 

The  HTS  is  modified  as  provided  below,  with  bracketed  matter  included  to  assist  in  the 
understanding  of  proclaimed  modifications.  The  following  supersedes  matter  in  the  HTS.  The 
subheadings  and  superior  text  are  set  forth  in  columnar  format,  an3  material  in  such  columns 
is  inserted  m  the  columns  of  the  HTS  designated  "Heading/Subheading".  "Article  Description". 
"Rates  of  Duty  1-General '.  "Rates  of  Duty  l-Special".  and  "Rates  of  Duty  2".  rflspectively. 

Effective  with  resjiect  to  articles  both:  (i)  imported  on  or  after  January  I.  J 376.  and  (iil 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  July  1,  1993. 

1.  Subheading  4418.20.00  is  superseded  by; 


IBuilden'  )Oinery  .  .   I 
"4418.20  Doon  and  Iheix  Crames  and  thresholds: 

4418  20  40  French  doon 

4H18.20  80  Other  


2.  Subheading  8521.10.00  is  superseded  by: 

IVidao  recording  .  .  .:| 
"8S2I.10  Magnetic  tape-type: 

Color,  cartridge  or  cassntte  type: 
632:. 10  30  Not  capable  of  recording 

SSZl  10  60  Other 

83211090  Other 
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DEPARTMENT  OF  HOUSING  A.'-D 
URBAN  DEVELOPMENT 

Office  cf  th«  Assistant  Sec-stwy  'or 

Commjnity  Ple^'^irq  »nd 

2i  CFR  Sufctillp  A  and  PiC.  572 
(Docket  No.  R-93-16€1 ;  Fq-29««-F-05] 
RIN  2601 -ASM  | 

HOPE  'or  h:~f  ..'-«>  ship  o'  SJngle 
Family  Homes  P'og^sm 

AGENCY:  Office  of  Lhe  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACT»ON:  Final  rule. 

5jum»py:  This  final  rule  governs  the 
ho;  r  for  Homeownership  of  Single 
Family  Homes  program  (HOPE  3), 
authorized  by  title  IV,  subtitle  C.  of  the 
National  Affordable  Housing  Act 
(NAHA).  The  purpose  of  the  HOPE  3 
program  is  to  provide  homeownership 
opportunities  for  low-income  families 
and  individuals.  The  Department 
published,  for  public  comment, 
Guidelines  for  HOPE  3  on  February  4, 
1991  and  revised  Guidelines  on  January 
14,  1992.  The  preamble  to  the  final  rule 
contains  the  Department's  responses  to 
the  pubUc  comments,  as  well  as 
explanations  of  changes  to  the  program 
as  a  result  of  amendments  by  the 
Housing  and  Community  Development 
Act  of  1992  and  others  initiated  by  the 

EFFECTIVE  DATS:  August  6,  1993. 
FOR  FURTHER  (fiFORMATlO*  CONTACT:  John 
Gamty,  Office  of  AfforudDie  Housing 
Programs,  room  7158.  451  Seventh 
Street  SW..  Washington,  DC  20410; 
(202)  708-0324.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
im.paired,  this  number  may  be  reached 
via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (8339)  or  (202)  708-9300. 
(Telephone  numbers,  other  than  the 
'800"  TDD  number,  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  section  3504(h)  of  the 
Paperv\ork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520!,  and  assigned  0MB 
control  number  2506-0128. 

T  Background 

The  National  Affordable  Housing  Act 
{NAH.\)  authorizau  three 
homeownership  grant  programs  for  low- 
incom.e  families  and  individuals  under 
the  name  Homeownership  and 
Opportunity  for  People  Everywhere 


(HOPE).  HOPE  3  is  designed  to  provide 
homeownership  opportunities  for 
families  in  certain  single  family 
housing.  (HOPE  1  and  HOPE  2  provide 
homeownership  opportunities  in  pubic 
and  Indian  housing  and  in  certain 
multifamilv  housing,  respectively.) 

HUD  puolished  Guidelines  for  the 
HOPE  3  program  on  Febmary  4,  1991 
(56  FR  4458)  and  revised  Guidelines  on 
January  14, 1992  (57  FR  1592).  A  Notice 
of  Fund  Availability  (NOFA)  was 
published  with  the  revised  guidelines. 
Changes  to  the  Guidelines  contained  in 
this  final  rule  are  in  response  to  public 
comments  and  HUD's  experience  with 
the  program  during  the  first  funding 
round,  as  well  as  amendments  to  the 
program  by  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Act)  (Pub.  L.  102-550,  approved 
Oct  28,  1992).  The  final  rule  has  also 
been  reorganized. 

II.  Amendments  by  1992  .A, it 

Section  181  of  the  1992  Act  made 
several  amendments  to  the  HOPE 
programs.  With  regard  to  the  HOPE  3 
program  specifically,  the  definition  of 
eligible  property  was  expanded  to 
include  single  family  properties  owned 
or  held  by  the  Federal  Deposit  Lnsurance 
Corporation  (FDIC),  Secret  iry  of 
Defense.  Secretary  of  Transportation, 
General  Services  Administration  (GSA), 
and  any  other  Federal  agencies.  The 
amendment  also  excluded  from  the 
HOPE  3  definition  of  eligible  property 
scattered-site,  single  family  public 
housing.  The  changes  to  the  definition 
of  eligible  property  are  reflected  in  the 
final  rule  at  §  572,.5.  However,  Lhe 
change  with  respect  to  scattered-site, 
single  family  public  housing  is  not 
intended  to  affect  Fiscal  Year  1992 
implementation  grants  whose  approved 
appUcdtions  proposed  the  use  of  such 
housing.  Such  grantees  can  continue  to 
use  such  housing  under  the  terms  of 
their  1992  grant,  in  accordance  with  the 
program  Guidelines  in  effect  at  the  time 
of  approval. 

In  addition,  section  219  of  the  1992 
Act  amended  the  definition  of  "first- 
time  homebuyer"  contained  in  section 
104  of  NAR\.  which  applies  to  the 
HOPE  3  program.  The  amendment 
provides  that  an  individual  may  not  be 
excluded  as  a  first-time  buyer  on  the 
basis  that  the  individual  owns  or 
owned,  as  a  principal  residence  during 
the  three-year  period  prior  to  purchase 
of  a  unit  under  the  HOPE  3  program,  a 
dwelling  unit  that  is  not  permanently 
affixed  to  a  permanent  foundation  under 
local  or  other  applicable  regulations,  or 
is  not  in  compliance  with  State,  local, 
or  model  building  codes  and  cannot  be 
brought  into  compliance  for  less  than 


Lh?  cost  of  constructing  a  permanent 
stjTj"ture  Th;s  change  is  also  contained 
in  \hii  F..'",a!  rule's  definition  of  "first- 
time  homebuyer"  in  §572.5. 

III.  Departmental  Chunges 

The  maximum  cap  of  $33,500  on  per- 
unit  rehabilitation  costs  paid  from  grant 
funds  and  match  funds  has  been 
eliminated  to  provide  greater  flexibility 
to  implementotion  grant  recipients, 
especially  those  operating  in  high  cost 
areas.  However,  the  overall  limitation 
on  the  cost  of  acquisition  and 
rehabilitaUon,  as  provided  in 
§  572.100(c)  of  the  final  rule,  has  been 
retained. 

Even  though  the  rehabilitation  cost 
cap  has  been  eliminated,  the 
Department  cautions  grant  recipients 
when  .selecting  properties  to  carefully 
assess  rehabilitation  costs  related  to 
each  unit  and  encourages  recipients  to 
make  every  effort  to  conserve  program 
funds  in  order  to  maximize  the  number 
of  Iovv-incom>3  families  served  with 
grant  and  match  resources.  The 
Departir.ent  also  cautions  grant 
recipients  from  spending  excessive 
funds  on  rehabilitating  properties  whose 
after-rehabilitation  value  may  not 
capture  a  reasonable  portion  of  the 
reha'oilitation  costs.  Finally,  the 
Deptirtnient  reminds  recipients  of  the 
provision  in  §572.in0(d)  of  the  final 
rule  that  pi-ohibits  the  use  of  grant  and 
match  funds  for  lu-xury  items  as  part  of 
the  rehfihiiitation  cf  the  unit. 

The  selection  process  in  subpart  D  of 
the  ruie  has  \Mer.  written  to  .state  .Tiore 
cleariv  the  procedures  for  reviewing 
applications.  In  an  effort  to  stnsamline 
the  review  process,  the  threshold  review 
for  implementation  grant  applications 
describud  in  the  p.-ogram  Guidelines  has 
been  eliminated  and  combined  with  the 
"screening  process"  described  in 
§572.3C0:c)  In  addition,  the  detailed 
list  of  iterns  to  include  in  applications 
has  been  removed,  and  will  be  provided 
in  the  application  package.  The  number 
of  points  that  m.ay  be  assigned  to  each 
rating  factor  will  be  included  in  the 
NOFA 

IV.  Public  Comments 

The  Department  received  22  public 
comments  en  the  Guidelines  published 
on  February  4.  1991,  and  4  comments 
on  the  revised  Guidelines  published  on 
January  14,  1992.  A  discussion  of  those 
comments  and  the  Department's 
responses  follows  (Comments  on  the 
1991  Guidelines  recommending  a 
change  that  was  subsequently  made  in 
the  1992  revised  Guidelines  have  been 
omitted  from  the  discussion.  In 
addition,  comments  with  regard  to 
scattered-site,  single  family  public 
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housing  have  boon  omitted  since  those 
properties  are  no  longer  eligible  under 
!iOrE3) 

Relationships  to  Other  Programs 

TerminaUrn  of  section  8  or  other 
rental  assistance  A  :;oniment8r  stated 
ti:at  section  8  rental  a&sistHnce  should 
terminate  "at  the  time  of  rather  than 
'before"  transfer  of  ownership  interest 
in  order  to  assu'-e  the  family  is  not 
without  necessary  assistance. 

HUD  response:  The  Departmer;? 
agrees  witi  the  commenter,  and  the 
final  rule,  at  §  572  10.  provides  that 
rental  assistance  to  the  homebuyer  will 
terminate  not  later  than  LSe  date  the 
family  acquires  an  ownership  interest  in 
an  eligible  property  or  executes  a  lease- 
purchase  contract. 

Variations  toFIM  single  family 
mortgage  insurance  pmgrams:  A 
commenter  asked  for  r.la.'i5cation  on  the 
relationship  of 'he  requirement  that  a 
homebuyer  not  be  required  to  pay  more 
tnan  30  percent  of  aajusted  income  per 
month  for  principal,  interest,  taxes,  and 
insurance  to  complete  a  &a!e,  and  FTiA 
underwriting  rules  with  regard  to 
income.  Specifically,  the  commenter 
was  concerned  about  the  treatment 
under  HOPE  3  of  rental  income,  stating 
tliat  FHA  allows  93  percent  of  gross 
rents  to  be  added  to  adjustt»<d  personal 
income,  with  30  percent  of  that  total  to 
be  applied  to  principal,  interest,  taxes, 
and  insurance. 

HUD  response:  Section  444  of  NAM*k 
requires  only  that  the  family  not  be 
required  to  expend  more  than  30 
percent  of  its  adjusted  income  per 
month  to  complete  a  sale  under  the 
program.  The  Guidelinos  provided  and 
the  final  rale  (§572.120)  provides  that  a 
homebuyer's  income  is  to  be  calculated 
in  accordance  with  24  CFR  part  813, 
which  is  the  regulation  used  to  calculate 
in'.;oine  and  tenant  pajTuents  under 
section  8  programs.  (Pari  813  is  base<i 
on  section  3Cb)  of  the  U.S.  Housing  Act 
of  1937.)  The  Department  believes  that, 
in  using  ths  30  percent  fi^'ures,  Congr«iss 
intended  the  HOPE  programs  to 
calculate  income  in  the  s.-'me  manner 
used  for  other  HLTD  assisted  housing 
and  public  housing  programs. 

Definitions 

Applicant:  A  commenter  objerted  \o 
the  requirement  that  a  public  body  must 
apply  in  cooperation  with  a  private 
nonprofit  organization.  The  commenter 
stated  that  it  has  operated  en  urban 
homesteading  program  for  10  years 
without  invclvem.ent  of  nonprofit 
organizations. 

HUD  response:  The  definition  of 
applicant  is  from  section  446  of  NAHA. 
which  provides  that  a  public  body  must 


■apply  in  cooperation  with  a  private 
nonprofit  organization.  Alti-.ough  tne 
Deparimont  recognizes  that  many  public 

bodies  have  exp»iri<»nrp  in 
horTieo-wtmersmp  prop.'^ms,  it  has  no 
d;«:r6tion  to  eliminate  this  ststutoty 
r«»quirernent. 

Eligible  limily  A  comrrifn'er  s:ated 
that  80  percent  nf  area  mefiian    HiidniP 
m  poor  raral  areas  Tiav  t*  ton  ;•:•«  i'lr 
the  HOPE  program,  and  ^u^esled 
m.akmg  any  curren'  resident  cf  puDli" 
housing  eligibie.  s:nce  they  wer«  !>-iov. 
80  perr^ont  •.if  rr.wdtan  upon  pnter.rtfi 
public  housing  The  commenter  8n;i;f'i 
that  even  those  workir.g  and  abcve  low 
ini;,cme  level  st.ll  r»n't  afford  8  mn-lga^-'p 
payment,  insuran'.-^.  taxes,  and 
maintenance.  Another  commenter 
suggested  that  the  word  "first  time    be 
eliminated  from  the  definition  since  it  is 
misleading  with  tSe  broad  dpfiiution 
g'.ven  the  term 

HL  'D  respo  n  se  T  h  e  d  e  tl  n  t  U  ons  of 
b>oLh  terms  folicw  tne  sletutorv 
definitions.  Set^ti  jn  446(3]  of  N,\HA 
clei~ines  "eligible  family"  as  e  family  or 
individuaJ  who  has  ari  income  't.at  does 
not  exceed  80  percent  of  the  median 
income  for  the  area,  wrth  adRi.slments 
permittod  only  on  the  basis  of  farnilv 
size.  With  regard  to  "he  second 
com.Tiont,  "fir«rt-t!me  homebuyer"  is 
defined  m  section  104  of  NMiA,  which 
is  incorporated  by  reference  iii  section 
446(5)  of  NAHA  for  HOPE  3  Although 
the  statutory  definition  includes  persons 
who  may  have  been  homeowners  in  the 
past,  the  Department  does  not  belipvp 
the  term  is  misleading,  since  it  is 
defined  in  the  rule  witn  specificit\ 

Eligible  prcpcrty  One  commen'.t" 
expressed  concern  about  its  abiiitv  'o 
participate  in  the  HOPE  progi-am  dus  to 
limited  availability  of  engibie  prcprrties 
and  the  cost  Umitations,  .Another 
commenter  questioned  how  applicants 
can  be  assured  that  forec!  ised 
properties  wiU  be  available  tor  use  in 
HOPE,  since  tliere  is  suc±  a  hip.fi 
demand  for  those  properties  .:i  u^h'. 
markets.  The  commenter  ei^o  iir^pd  that 
selinr  financiDij  from  crvaiuzatsons 
holding  the  foreckised  prnpn-ces  ^r 
available  to  expeaue  the  trar  s'er  fV-.r 
low-income  um 

HUD  response  As  discussed  earlier  in 
thiS  preamble,  the  1992  Act  s  cpiended 
the  definition  of  eligible  property  to 
allow  properties  ownod  or  held  by  other 
Federal  agencies  no'  previously  eligible. 
The  Department  is  hopefui  that  the 
expanded  definition  will  rrake  monr 
properties  available  m  areaA  with 
liinited  properties.  With  regard  to 
foreclosed  properties,  HUD  car.nct 
guarantee  their  availability  Howevf?r, 
HUD  will  provide  lists  of  avauabie 
HUD-oi*Tied  properties  to  grant 


red  pients  bo&ire  •  ri  e  f  i '  ,  >•  -i  i  et  are 
hsted  for  sale  to  the  gencrui  pubUc.  The 
Departmsot  has  negotiated  e  similar 
armgaoMnt  with  the  Department  of 
Veterans  Affairs. 

The  rule  does  not  prohibit  the  use  of 
seller-assisted  financing  (see  §  572.105). 
but  HUD  cannot  require  organizations 
holding  properties  to  make  such 
financing  available  to  all  HOPE  3 
homebuyers.  In  general,  it  is  up  to  the 
Federal,  State,  or  local  agencies,  which 
are  selling  properties  for  use  in  HOPE  3, 
to  determine  if  they  are  authorized  and 
wiUing  to  pro\'ide  seller  financing. 

Eligible  property — two-to-four  unit 
properties:  Three  commenters  strongly 
encouraged  HUD  to  allow  eligible 
families  to  buy  two-lo-fotir  unit  houses 
as  "owner-occupants"  of  one  unit  and  to 
rent  the  remaining  units,  One 
commenter  argued  that  these  are  the 
dominant  and  most  stable  and  desirable 
housing  in  its  area,  and  the  rental 
income  allows  families  who  otherwise 
might  not  be  able  to  afford  the  mortgage 
to  quality.  This  arrangement  would  also 
provide  affordable  rental  units  in  a  low 
density  setting  for  families  who  are  not 
able  or  willing  to  buy.  Another 
commenter  pointed  out  that  it  is  more 
difficult  to  obtain  mortgage  financing  for 
small  units,  end  lenders  e^)6cially  are 
reluctant  on  low-incoaie  units,  so  it  is 
^'.  ► .:  iTdrp  Dn  -niematic  when  it  is  a 
sn^j! :    ;'iw,  ,ir,  .hHic  unit 

Hi  L'  .''•■■^fK  nst^  'r"t:i>  germrh,  r\^\v  is 
fiat,  in  the  case  of  multi-unit  properties. 
only  properties  thfit  rr.p.y  he  divided  so 
that  an  ownersliip   •  ^  .ts;   i  naiii  unit 
may  be  acquired  by  an  eligibie  family 
are  eligible  for  the  program.  However, 
the  final  ni\i-  .^a.s  •.>^*en  amended  at 
§572.115(ci      rti     u  ^n  exception  on  a 
prograra-b>-pri  j;r<.  ;  !,,isis  in  those  rare 
circumstances  where  the  Depailmant 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the 
program.  Exceptions  will  be  granted  to 
allow  the  transfer  of  two-to-four  unit 
properties  to  an  eligible  homebuyer  and 
the  rental  of  the  remaining  units  not 
occupied  by  the  homebuyer  under  the 
following  conditions:  (1)  The  reasonably 
projected  net  mital  income  is  included 
in  tbe  determination  of  the  appraised 
value  of  the  propn-',  e;  the  time  of  the 
homebuyer's  purc:ia'.e,  (2)  the  rents 
charged  by  the  homebuyer  will  not 
exceed  the  Fair  Market  Rent  established 
by  HUD  for  the  area;  (3)  the  recipient 
will  provide  the  homebuyer  with 
counseling  and  training  in  property 
management  and  approve  the  form  of 
lease  used  by  the  homebuyer;  and  (4) 
the  recipient  will  ini-lude  thf>  fHmily's 
potential  r>et  ,-8rt6,,i  iiicc-nit^  ir 
calculating  the  family's  iaiti&l 
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affordability  in  accordance  with 
^'i'Z  120  of  the  final  nj!e. 

0\^Tiership  interest:  A  commenter 
recomnendisd  that  land  trusts  and  split 
de«d  arrangements  be  included  as 
eligible  ownership  options  since 
Congress  intended  that  innovative 
alternatives  be  devised  to  provide 
homeownership  opportunities  while 
preserving  properties  as  affordable. 

HUD  response:  The  definition  of 
"owT.ership  interest"  in  the  final  rule 
(§  572.5)  allows  other  forms  of 
ownership  tc  be  proposed,  subject  to 
HUD  approval  However,  HUD  will  not 
approve  any  form  of  ownership  that 
substar.naiiy  hmits  the  ability  of 
homeowners  to  realize  financial 
appreciation  in  the  value  of  their  homes. 
as  determined  by  HUD. 

Pr.vate  nonprofit  organization:  A 
commenter  suggested  that  housing 
finance  corporations  be  included  in 
examples  of  eligible  private  nonprofits. 

HIJD  response:  If  a  housing  finance 
corporation  is  the  same  as  a  housing 
finance  agency,  it  would  generally  be 
considered  a  public  body  or 
instnimentai'.ty  of  a  public  body,  as 
defir.ed  in  the  rule,  and.  therefore, 
would  be  an  eligible  applicant,  as  well 
as  an  eligible  source  of  properties. 

Planning  GranU 

Applicatmr.i — eligible  property  and 
families:  A  com.Tienter  contended  that, 
in  re-questing  information  on  the 
composition  of  tenants,  the  Guidelines 
assume  all  pro[>erties  will  be  occupied 
when  in  fact  vacant  or  partially  vacant 
buildir.gs  are  eligible.  The  commenter 
stated  that  the  final  rale  should  require 
information  only  on  occupied  units.  The 
same  commenter  also  objected  to  the 
requirement  that  applications  for 
planning  grants  provide  racial  and 
ethnic  characteristics  of  the 
neighborhood,  arguing  that  this  is  not 
only  difficult  to  obtain,  but  is  not 
essential  since  the  statute  does  not 
impose  site  selection  standards  or 
criteria  for  eligible  neighborhoods. 

HVD  respcr.se:  With  regard  to  the 
request  for  information  on  the 
composition  of  tenants,  the  commenter 
has  misinterpreted  the  requirement.  The 
provision  has  nothing  to  do  with  vacant 
01  occupied  units,  but  rather  requires 
the  applicant  to  describe  certain 
characteristics  about  fam.ilies  living  in 
the  general  locations  where  the  program 
will  be  carried  out  who  are  likely  to 
participate,  and  who  may  or  may  not  be 
living  in  the  units  that  will  be  selected 
for  the  program. 

With  regard  to  the  comment  on  the 
requirement  for  information  on  racial 
and  ethnic  characteris'ics  of  the 
neighborhood,  this  is  authorized  by  the 


statutory  provisions  referenced  in 
S  572  405(f)  of  the  final  rule 

Implemantation  Grants 

Regional  fund  allocations — rental 
units  occupied  by  low  income  persons: 
With  regard  to  the  factors  considered  in 
making  Regional  allocations  (in 
§  572.210fb)  of  the  final  rule),  tw  o 
comments  were  received  on  the  factor 
that  weighs  the  number  of  rental  units 
in  a  Region,  as  determined  by  the 
Bureau  of  the  Census,  occupied  by 
persons  w\\h  income.«;  at  or  below  die 
poverty  level  and  the  total  nu.T.Der  of 
occupied  rental  units  in  the  Re^.-n.  One 
commenter  argued  that  1980  Census 
data  are  outdated  and  that  Icr^ily 
generated  data  should  be  considered. 
The  commenter  also  asked  for 
clarification  of  how  the  weighted  factors 
are  to  be  used  in  determining  Regional 
allocations. 

A  second  commenter  stated  that  the 
federal  poverty  level  is  an  inappropriate 
measure  of  housing  need  in  non-urban 
areas  where  the  cost  of  living  is  very 
high  and  the  need  for  housing  is  great, 
and  that  its  use  will  result  in  inequitable 
allocation.  The  commenter 
recommended  measuring  housing 
occupied  by  very  low-income  persons 
by  applying  a  proportion  of  the 
prevailing  median  income. 

HUD  response:  Generally,  allocation 
formulas  recognize  that  resources  are 
limited  and  that  not  all  parts  of  the 
country  have  equal  need  The  formulas 
seek  to  target  scarce  funds  where  need 
is  greatest  to  meet  the  purpose  of  the 
program,  which  is  to  increase 
homeownership  among  low  and 
moderate  income  persons  The  most 
current  available  data  will  be  ust^d  For 
FY  1992,  the  1980  Census  was  the  most 
current  available  data.  The  Department 
expects  1990  Census  data  to  be  9\  dilsble 
for  use  in  the  FY  1993  competition 

The  three  factors  in  the  formula  are 
not  weighted;  that  is,  they  are  all  of 
equal  weight.  The  first  factor 
(§  572, 210(b)(1))  is  composed  of  two 
parts  of  equal  weisiht. 

With  regard  to  tlie  second  coniu-ant, 
the  poverty  level  is  not,  in  and  of  its«!f, 
a  factor  for  allocation.  The  factor 
measured  is  the  number  of  rental  units 
occupied  by  persons  at  or  below  the 
poverty  level.  The  formula  does  not 
discriminate  against  non-urban,  high 
cost  areas.  Rather,  it  targets  areas,  urban 
or  not.  with  large  numbers  of  low 
income  renters.  The  Department  is 
unsure  how  to  apply  a  proportion  of 
median  income  to  measure  housing 
need.  The  commenter  may  have  in  mind 
the  notion  of  using  the  number  of  low 
and  very  low  income  people  in  the 
service  area.  If  so,  then  it  is  not  feasible 


to  distinguish  low  and  very  low  income 
renters  from  the  total  low  and  very  low 
income  population.  While  it  might  not 
b^  burdensome  to  do  Re^.  jnal 
allocations  using  tiie  lew  and  very  low 
income  population,  it  would  greatly 
complicate  proeram  administration  to 
try  to  use  this  concept  in  the  project 
scoring  because  special  calculations  for 
each  applicant's  ser.-ice  area  would 
need  to  be  done  manualiy.  Because  it  is 
impractical  to  use  it  in  scoring,  then  it 
rr'.ay  be  inconsistent  to  use  it  in  the 
allocation  proiess. 

Regional  fund  allocations — unsuitable 
rental  units:  The  second  factor  is 
intended  to  measure  the  nr.n^her  of 
rental  units  in  the  Region  that  are 
unsuitable  because  tliey  (i)  lack  or  heve 
incomplete  p!un:bing:  (ii)  are  occupied 
by  residents  who  are  paving  more  than 
30  percent  of  adjusted  income  toward 
rent;  (iiij  are  occupied  by  an  average  of 
more  than  one  person  in  the  household 
per  room;  or  (ivl  lack  or  have 
incomplete  kitchens  A  commenlGr 
questioned  why  unsuitable  conditions 
are  limited  to  those  listed,  since  this 
mav  result  in  units  that  are  substandard 
or  in  substantial  disrepair  b^mg 
considered  suitable.  The  com.Tieater 
suggested  using  HLTD's  definition  of 
sub.standard  in  the  Federal  preference 
niie  (see,  p  g  ,  24  CFR  881. f.  13(0). 

HUD  response  The  Department 
believes  the  commenter  may  have 
misunderstood  this  factor.  A  unit  is 
identified  as  substandard  if  it  has  any 
one  of  the  four  conditions.  This  facior 
has  been  used  in  other  HUD  programs 
(e.g..  Rental  Rehabilitation], 

J^egional  fund  allocations — single 
'arr.ilv  p:operties  OHTied  by  certain 
Federal  agencies.  With  regard  to  the 
third  factor — the  number  of  single 
familv  properties  in  the  Region  ovvTied 
by  HUD,  the  RTC,  or  \A.  one 
commenter.  a  metropolitan  ci'y  in  the 
No.rtlieast,  argued  that  areas  that  have 
histo.rically  had  few  properties  owned 
by  HUD,  RTC,  or  VA  will  not  compete 
well  for  the  allocat:on,  aItiio'.:),,h  the  city 
has  a  sub.stantial  mvento.ry  of  vacant 
abandoned  prop*=rtibs  acquired  through 
foreclosure  or  other  acqi'isitions  that  are 
eligible  and  suitable  Another 
commenter  generally  agreed  with  the 
first,  stating  that  the  factor  does  not  give 
credit  to  states  whose  HFAs  have  larger 
inventories  than  the  Federal  agencies. 
Another  Northeast  city  also  objected  to 
the  formula  and  suggested  including  the 
number  of  single  family  propeities 
ovvTied  by  a  stote  or  lorfti  gove-nnient  or 
a  FH.\/IHA,  A  fourth  con-.menter 
opposed  this  allocation  factor,  arguing 
that  it  is  a  structural  bias  that  will 
inevitably  res'iit  in  'he  majority  of  funds 
being  diverted  to  the  southern  and 
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southwestern  regions  of  the  country 
where  there  are  large  inventorie<!  nf 
Federally  owned  properties. 

HUD  response:  The  commenters  are 
generally  correct.  The  formula 
intentionallv  favors  areas  with  large 
numbers  of  HLT),  RTC,  and  VA 
properties,  as  one  of  the  purposes  of  the 
program  is  to  utilize  available  Federally 
owTied  single  fam.ily  properties  for 
affordable  housing.  The  Department  has 
addod  properties  owned  by  the 
Departmerit  of  Agritoilture  in  the  final 
rule  f§582.210;b)(3)),  Further,  ther*  is 
no  practical  way  to  collect  reliable  data 
from  all  the  i;iri.sdictions  that  miglit 
potentially  apply  and  to  use  it  in  a 
formLla  ailocation. 

ChtrcU  hm)tatior,s  on 
implementation  grants:  A  commenter 
recommended  that  the  limitation  on 
total  grant  amounts  tha'  may  b* 
awarded  in  any  given  year  Witiun  a 
particulai  locality  may  not  ex(.eed  10 
percent  of  the  total  allocation  for  that 
fiscal  year.  The  ccmmenter  also  argued 
there  should  be  no  limit  on  the  num.ber 
of  awards  in  a  locality  or  on  the  amount 
awarded  to  individual  applicants,  and 
no  requirement  that  individual  awards 
be  for  programs  in  different 
neighborhoods. 

HUD  response:  With  regard  to  the  first 
comment,  it  is  unclear  whether  the 
com.menter  means  10  percent  of  the 
Regional  allocation  or  the  amount 
available  nationally.  However,  Hl.nD  has 
removed  from  the  final  rule  a  maximum 
implementation  grant  amount  for 
individual  grantees,  and  will  publish 
this  amount  in  the  NOFAs  for  the 
program  each  year,  since  the  cap  may 
vary  depending  on  the  amount 
appropriated.  The  Department  disagrees 
that  there  should  not  be  a  limJt  on  grant 
amounts  for  individual  grantees,  since  a 
limitation  ensures  as  broad  a  range  of 
participation  as  possible  with  limited 
fijjids.  With  regard  to  the  comment 
about  limiting  the  number  of  awards  in 
a  locality,  HUD  will  approve  mor«  than 
one  grant  in  a  locality  as  long  as  such 
awards  do  not  result  in  substantial 
competition  for  available  properties 
(§  572.210(c)).  However,  the  Department 
generally  believes  it  would  be  an 
inefficient  use  of  Federal  dollars  to  fund 
several  organizations  to  administer  the 
same  program  in  the  same  area. 

Eligible  activities — acquisition  of 
eligible  properties:  A  commenter  asked 
for  clarification  whether  the  $33,500  is 
meant  as  a  grant  limit  or  a  cap  on  the 
amount  of  allowable  rehabilitation 
work,  stating  that  $33,500  is  insufficient 
for  most  of  the  eligible  properties 
Several  commenters  objected  to  the 
limit  on  rehabilitation  costs,  arguing 
that  the  overall  limit  on  the  cost  of 


acquisition  and  rehabilitation 
significantly  reduces  the  rnjiv.'be.T  of 
eligible  properties  m  high  co.«-t  ai»*as. 
One  of  the  commenters  also  flsked 
whether  rehabibtation  includes 
demolition  and  new  constr.^clion, 
which  is  often  needed  for  property  in 
l.^rge  depressed  areas, 

HUP  response  The  Depenrnent 
agrees  that  the  hmit  of  $.33,500  on 
rehabilitation  costs  may  be 
unreasonable,  and,  therefore,  has 
rtjmoved  this  separate  rehabilitation 
limit  in  the  final  rule  (§  572.100(c)).  The 
removal  of  the  rehabilitation  cap  takes 
into  account  die  relatively  high  costs  for 
lead-based  paint  testing  and  abatement, 
which  is  included  in  the  definition  of 
rwhab.htauon.  However,  the  overall 
limitation  on  the  cost  of  acquisition  and 
rehabilitation  that  may  be  paid  for  from 
grant  funds  snd  from  matcning  funds 
(not  in  excess  of  80  percent  of  the 
maximum  amount  that  may  be  insured 
under  section  203(b)  of  the  National 
Housing  Act)  has  been  retained 
(§  572  U)O(c)).  The  ma.x:imum  cap  on 
costs  for  acquisition  and  rehabilitation 
paid  for  from  grant  funds  or  matching 
rontnbutions  has  also  generally 
increased  as  a  result  of  the  publication 
of  higher  section  203(b)  limits  for  most 
areas  of  the  counL-v, 

There  is  no  statutoiy  basis  for 
undertaking  new  housing  construction 
in  the  HOPE  3  program  However,  the 
Department  will  permit  rehabilitation  of 
eligible  properties  to  include 
reconstruction  of  a  single  family  unit  on 
an  existing  foundation.  In  such 
instances,  partial  demolition  of  an 
existing  structure  would  be  permitted  as 
long  as  the  existing  foundation  is 
maintained  Again,  the  Department 
cautions  grant  recipients  to  carefully 
sele<:t  properties  requiring  rehabilitation 
and  try  to  conserve  program  funds  in 
order  to  maximize  the  nu-iiber  of 
families  sei-ved  under  the  program. 

Eligible  activities — rehjhilitation: 
Three  commenters  obiecned  to  the 
provision  that  HL'D  m.ay  disapprove 
improvements  or  amenities  it* 
determines  are  unsuitable,  even  if  paid 
for  with  non-progrem  funds. 

HUD  response  While  applicants  may 
use  non-program  funds  for  amenities 
that  exceed  those  improvements  that  are 
eligible  program  costs,  there  are  certain 
considerations  that  argue  for  some 
oversight  of  the  use  of  funds.  First,  the 
Department  has  an  obligation  to  assure 
that  the  rehabilitation  does  not  include 
amenities  or  other  features  that  could 
negatively  affect  the  long-term 
affordability  of  the  property  St-cond,  to 
the  extent  that  an  applicant  has 
resources  available,  those  resources 
should  be  directed  toward  eligible  grant 


activities  in  order  to  reduce  the  amount 
of  Federal  assistance  required.  Given  the 
limited  amoimt  of  assistance  available, 
it  is  prudent  to  direct  that  assistance 
where  it  is  most  needed,  rather  than 
funding  grant  recipients  who  use 
significant  amounts  of  their  available 
funds  to  cover  costs  of  ineligible 
amenities.  The  regulations  clearly 
anticipate  that  HUD  will  approve 
reasonable  use  of  non-program  funds  for 
this  purpose,  but  include  the  essential 
safeguard  of  providing  authority  to 
disapprove  expenditures  where 
necessary  to  avoid  program  abuses. 

Eligible  activities — administrative 
costs:  Two  commenters  stated  that 
while  15  percent  for  administrative 
costs  would  be  sufficient  to  run  an 
existing  program,  HOPE  envisions  long 
term  commitments  that  make  it 
impossible  to  project  what  type  of  future 
costs  will  be  involved.  The  commenter 
believes  that  the  15  percent  allowance  is 
Dot  enough  to  cover  present  and  future 
expenses.  Another  commenter  stated 
that  it  is  reasonable  to  assume  that 
HOPE  3  will  have  higher  per-unit 
monitoring  costs,  and  recommended  a 
20  percent  limit. 

ffUD  response:  The  15  percent  cap  on 
administrative  costs  is  required  under 
section  443(b)  of  NAHA.  However,  grant 
recipients  may  use  up  to  15  percent  of 
their  6h'.^'  a-wi  resale  proceeds  for 
administrative  expenses  to  expand  their 
HOPE  3  program  and  provide  additional 
homeownership  opportunities.  (See 
§  572.135(c).) 

Eligible  activities — counseling  and 
training:  A  commenter  urged  continued 
funding  of  HUD's  Housing  Coimseling 
program  to  ensure  that  families  succeed 
in  the  HOPE  3  program. 

HUD  response:  Funding  for  HUD's 
Housing  Counseling  program  is  not 
linked  to  funding  for  the  HOPE  3 
program.  However,  HOPE  3  recipients 
may  participate  in  HUD's  Housing 
Counseling  program  by  contacting  a 
HUD-approved  Housing  Counseling 
Agency.  The  Department  also  notes  that 
counseling  is  an  eligible,  and  required, 
activity  under  the  HOPE  3  program. 

Eligible  activities — replacement 
reserves:  A  commenter  argued  that  HUD 
should  have  specific  limits  on  the  use 
of  replacement  reserves  for  situations 
where  necessary,  rather  than  allowing 
grantees  to  determine  how  reserves  will 
be  used.  In  response  to  the  request  in 
the  Guidelines  for  specific  comments  on 
whether  a  replacement  reserve  is 
necessary  for  HOPE  3,  one  commenter 
agreed  that  they  are  essential,  since  low- 
income  families  may  not  be  able  to 
afford  to  set  aside  funds  to  replace  major 
systems. 
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HUD  response-  The  Depaninent 
agrees  that  there  should  b«  limits  en  the 
use  of  replacement  res^rvpA.  and 
believes  that  they  should  be  used  only 
if  necessary  to  achieve  long-term 
affordability.  The  final  rule,  at 
§572.123,  provides  that  a  replacement 
reserve  fund  may  on'v  h«  established  to 
prevent  severe  finar.r.  li  hd-l^;iip  to 
families  caused  by  the  failure  of  a  major 
system  or  component  tnat  renders  the 
unit  substandard. 

Matching  requirements — genera! 
requirement:  Two  commentera  were 
concerned  that  limiting  local  match  to 
non-Federal  sources  will  eliminate 
small  rural  or  economically  poor  PHAs 
whose  need  is  the  greatest.  Another 
commenter  objected  to  the  ineligibility 
of  Federal  funds  as  a  match,  especially 
Community  Development  Block  Grants 
(CDBG)  funds,  stating  that  ±\s  dw?  not 
follow  the  onginal  intent  of  the  CDBG 
program  Two  other  commen'srs  argued 
that  the  matcr.  should  be  low«r.  because 
local  resources  are  tarzeteil  to  the 
greatest  need,  which  does  not  include 
homeownership  programs. 

//I'D  re<!ponsp-  The  33  percent,  non- 
FederBl  ma'ch  rBc;u;.'e.Tient  is  a  statutory 
requirement  under  se<-"1ion  443fc)i!)  '•( 
NAHA.  Section  441(c;(2)  spec:ficai!v 
provides  that  cash  contnbutions  mav 
not  include  funds  from  a  grant  undf^r 
section  106ibl  or  lOft(d)  of  the  Housmt 
and  Community  IDeveiopment  Art  of 
1974  ')  e  ,  CDBG  fundsL  except  for  up  to 
7  pert.ent  for  administ-'Htive  costs 
funded  from  CDEiG 

Matching  requirrmrnt'i — cash 
contnbutions  A  commenter  asked  t'lr 
clarification  whether  the  ineligibili'v  "f 
"Federal  tax  expenditures"  as  a  rasn 
contribution  precludes  loans  from  the 
sale  of  mortgage  revenue  bonds  for 
ccndos  or  ur^dertving  coop  morti^fiKri'; 
from  the  saie  r;f  tax-exempt  i>onf1s.  and 
if  so,  the  comiTientdr  urged 
reconsideration.  In  addition,  the 
comrr.-=»nter  asked  about  the  s'atus  :^f 
State  housing  grant  programs  .^Jnd^»d 
through  direct  State  expenditures  under 
appropriations,  whi>:h  are  later 
reimbursed  by  pro<:e*Ki,5  of  tax-exempt 
bond  sales  The  commenter  aiso 
oppGs«;d  the  prch;bit.ion  agam^t  using 
proceeds  of  iow-mcume  housing  tax 
credits  for  HOPE  projects  o^hi^rw  sa 
eligible  for  tax  cr^d.ts, 

Hl'D  responas'  The  .Sotice  of  Program 
Guidelines  allowed  and 
§572  220(bi(l)(ivKA)  of  the  final  rule 
continues  to  allow  a  portion  of  the 
proceeds  from  tax  exempt  bonds  to 
count  as  match.  With  regard  to  the  use 
of  low  income  housing  tax  credits,  they 
are  an  ineligible  match  source  becijuse 
HUD  considers  them  a  Federal  source 


Matching  requirements — 
administrative  costs:  One  commanter 
stated  that,  while  the  33  percent  match 
is  a  difficult  one  for  applicants,  the  7 
percent  limit  on  contribution  for 
administrative  costs  is  even  more  so, 
since  this  eliminates  the  poorest  and 
neediest  from  participation.  Another 
commenter  believes  ^at  if  a  local 
government  contributes  more  than  7 
percent  in  administrative  fees,  the 
amount  above  7  percent  should  be 
applied  toward  the  total  match. 

HUD  response:  The  requirement  is 
statutory  under  section  443(c)(2)  of 
NAHA,  which  provides:  "Contributions 
for  administrative  expanses  shall  be 
recognized  only  up  to  an  amount  equal 
to  7  percent  of  the  total  amount  of  grants 
made  available  under  this  section," 

Matching  requirements — land  or  otb^r 
real  property:  A  commenter  asked  for 
clarification  whether  the  costs  of 
moving  structures  includes  such 
expenses  as  acquiring  vacant  property, 
building  new  foundations,  preparing  the 
house  for  the  move,  moving  costs, 
preparing  the  move  route,  reconnecting 
plumbing  and  utilities  at  new  site, 
digging  holes  for  new  fcundaticns 
grading,  etc.  The  commenter  also 
requested  clarification  of  whether  these 
costs  are  considered  acquisition  or 
rehabilitation,  for  purposes  of 
determining  maximum  allowable  costs 

HI/Dresponse;  While  vacant  land 
may  not  b«  purchased  with  HOPE  3 
funds,  §572. 220(b)(4)(;.;)  of  the  final 
rule  provides  the  circumstances  under 
which  land  may  be  doniited  for  match. 
The  costs  for  acquiring  and  mov.ng  the 
structure,  preparing  the  ^ito,  hooking  up 
the  utilities,  and  any  other  related  costs 
are  eligible  acquisition  costs.  The  rule 
provides  that    [tlhe  total  amount  of  the 
contribution  and  any  amount  paid  from 
HOPE  3  funds  for  acquisition  of  the 
structure,  moving,  and  rehabihianon 
costs  must  be  within  the  lin".its  provided 
in  §572,100." 

Matching  requirements — 
infrastructure:  One  commenter  stated 
that  the  rule  should  require  any 
infrastructure  be  built  with  the  intent  to 
last  10  years.  Another  stated  that  the 
rule  should  permit  infrastructure 
improvements  completed  within  a  24- 
month  period  before  notice  of 
implementation  grant  award  to  be 
considered  as  a  match.  The  commenter 
also  stated  that  a  m^re  workable 
standard  than  the  requirement  that  the 
improvements  be  "rf^juired"  for  the 
program  would  be  that  the 
improvements  "contribute"  to  the 
program,  and  that  credit  should  be 
awarded  for  a  pro  rata  share  of  the 
improvements  that  do  not  accrue  to  any 
single  property,  rather  than  solely  for 


improvements  that  are  directly  related 

to  th"  property,  A  third  commenter 
stated  that  the  amount  to  be  counted  as 
a  match  should  be  the  cost  of  work  on 
the  blc^k  on  which  the  house  sits, 
argia,::g  that  the  infrastructure 
investment  on  the  block  has  the 
potenUiil  to  increase  the  value  of  the 
property  and  assist  in  the  overall 
revitalization  of  the  neighborhood. 

HUD  response:  HUD  does  not  believe 
a  rule  requiring  infrastructure  to  be  built 
with  the  intent  of  lasting  10  years  to  be 
either  necessary  or  enforceable.  Both  the 
program  Guidelines  and  final  rule 
specificaily  allow  infrastructure 
inprovemerts  completed  within  12 
months  of  notification  of  grant  award  to 
be  counted.  The  Department  considers 
the  1 2-month  period  before  date  of 
notification  of  implementation  grant 
approval  and  no  more  than  five  years 
af^er  the  date  of  the  grant  agreement  a 
reasonable  time  period,  since  'he 
infrastructure  must  be  fj'rttHd  to  and 
supportive  of  the  homieownership 
program.  Section  443(c)f2){D)  of  NAHA 
identifies  infrastructure  investments 
that  are  required  for  the  homeownership 
program  as  eligible  matching  funds  Trie 
Department  has  interpreted  this  as 
permitting  those  infrastructure 
investments  that  can  be  showm.  to 
directly  contribute  to  the 
homeownership  program.  The  final  rile, 
at  §  572-220lh)(5),  reflects  this  change. 
The  final  rules  provides,  as  did  the 
Guidelines,  that  if  the  investment 
infrastructure  also  benefits  other 
properties,  only  the  share  of  the  costs 
directly  benefiting  the  eligible  property 
may  be  counted  toward  trie  match 

Matching  rfiquirempr,ts — debt 
forgiveness  One  commenter  obiected  'a 
the  ineligibility  of  forgiveness  of  the 
amount  of  any  debt  exceeding  fair 
market  value  of  a  propertv.  The 
commenter  stated  that  this  restriction 
will  pose  a  s'gnificant  problem  in  cases 
where  the  cost  of  rehabilitating  a  unit 
exceeds  the  post-rehabilitation 
appraised  value  of  the  property. 

Hud  response:  The  section  on  debt 
forgiveness  has  been  deleted  from  the 
final  rule  The  Department  does  not 
believe  that  credit  beyond  fair  market 
value  is  appropriate  and  m.ay  lead  to 
abuse.  With  regard  to  the  second  issue, 
the  property  donor  should  not 
rehabilitate  a  property  before  donating  it 
to  the  program  to  prevent  that  situation 
from  occurring. 

Matching  requirements — other  in-kind 
ccntributions:  A  commenter  suggested 
that  the  final  rule  use  the  same  language 
used  in  the  HOME  program  in 
recognizing  sweat  equity  as  a  match, 
and  apply  the  same  valuation 
principles. 
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HUD  response:  Section  572.220fb)i6) 
allows  donated  labor,  including  sweat 
equity  provided  by  a  homebuyHr  or 
homeowner,  to  count  as  match  as  long 
as  it  is  not  also  counted  toward  a 
family's  equity  in  the  property. 

Program  Requirements 

Acquisition  and  rehabilitation  of 

eligible  properties — acauisition-  A 
commenter  recommenoed  that 
applicants  be  bound  to  no  more  than  a 
5  percent  deviation  from  estimates  cf 
the  sales  prices  unless  justified. 

HUD  response  This  rom.ment  is  not 
practical  for  the  HOPE  3  program,  since, 
at  the  time  of  application,  an  applicant 
does  not  know  which  properties  will  be 
used  in  the  program  or  what  the  exact 
acquisition  and  rehabilitation  costs  will 
he. 

Acquisition  and  rehabilitation  of 
eligible  properties — housing  quality 
standards  One  commenter  considers 
the  requirement  that  units  be  free  of 
defects  that  pose  a  danger  Ijefore 
transfer  of  ownership  interest  to  be  too 
strict.  The  commenter  a'g-ues  that  the 
repair  can  be  m.ade  by  the  family  after 
purchase  but  before  occupancy,  and 
recommends  that  the  rule  require 
necessary  repairs  to  be  completed  before 
occupancy,  but  not  before  transfer  of 
ownership.  Another  commenter  believes 
that  UUD  should  require  units  to  meet 
minimum  housing  standards  upon 
transfer  and  should  not  expect  families 
to  take  over  substandard  property  and 
own  it  for  two  years  before  meeting  the 
minimum  standards,  A  third  commenter 
recommends  that  recipients  be  required 
to  establish  emergency  repair  program.s 
to  prevent  low-income  borrowers  from 
losing  their  homes  due  to  unforeseen 
events. 

HUD  response  With  regard  to  the  first 
two  comm.ents,  the  requirement  that 
units  be  free  from  defects  that  pose  a 
danger  to  health  or  safety  before  transfer 
of  an  ownership  interest  and  the 
requirement  thai  a  unit  meet  minimurM 
housing  standards  not  later  than  two 
years  after  transfer  are  statutory  (see 
section  444(e)  (1)  and  (2)  of  NAHA)  The 
two-year  period  was  set  up  to  allow  for 
sweat  equity  or  allow  the  family  to 
rehabilitate  the  property  according  to  its 
preferences  and  specifications.  With 
regard  to  thie  comment  on  emergency 
repairs,  recipients  may  choose  to 
establish  an  emergency  replacement 
reserve  for  repairs  of  major  systems  or 
components  that  would  render  a  unit 
substandard  if  not  repaired,  but  HUD 
does  not  see  a  need  to  make  it  a 
requirement. 

Financing  the  purchase  of  properties 
by  eligible  families:  Two  commenters 
stated  that  assumptions  should  be 


allowed.  .Another  suggested  that  the 
Inw-mrome  housing  tax  crwiit  be 
allowed,  as  it  may  be  the  £.nai  building 
block  on  w  hich  the  program  is  based. 
Another  commenter  stated  that,  other 
than  prohib.ling  balloon  payment 
mortgages  and  allowing  sweat  equity, 
the  Guidelines  do  not  contain 
acceptable  methods  for  secondary 
mortgage  financing.  The  commenter 
asked  for  clear  guidelines  and 
acceptable  options  for  secondary 
mortgage  financing,  since  this  is 
particularly  important  to  recipients  in 
high-cost  areas 

tiUD  response  The  final  rule  does  not 
prohibit  assumptions  by  homebuyers 
when  purchasing  the  unit.  However, 
where  the  debt  assumed  is  subject  to 
occupancy  or  resale  restrictions  that  are 
inconsistent  with  HUD's  policy  in 
§  572  130(e)  of  the  rule.  HUD  will  not 
approve  the  assumption.  In  response  to 
the  last  comment,  tne  rule  does  not 
prohibit  recipients  firom  using 
secondary  mortgage  financing  if  it  is 
avdilable'lsee  §  572.105(a)).  HUD  does 
r  ot  see  the  need  to  develop  a  list  of 
potential  financing  options  for  the 
regulation.  However,  such  options  will 
be  provided  through  training  and 
technical  assistance. 

Identifying  and  selecting  families — 
requirement  for  family  to  agree  to 
occupy  property  as  principa!  residence 
dunng  ^5 -year  period  from  acquisition 
nf  homeownersbip  interest:  One 
commenter  stated  that  the  requirement 
m  the  application  section  of  the 
Guidelines  did  not  conform  to  the 
sertion  on  restrictions  on  resale.  The 
commenter  argued  that  "change  in 
income  and  family  size"  should  also  be 
valid  rea.sons  for  relocating,  even  if  not 
outside  the  market  area.  Another 
romimenter  stated  that  the  15-year  term 
IS  too  restnctive,  and  would  be 
impractiC-al  for  grant  recipients  to 
administer 

HUD  response  It  appears  that  the  first 
commenter  is  confusing  the  family's 
ability  to  sell  the  property  (which  it  can 
do  at  any  tim.e)  w,th  the  ability  to  rent 
if  out.  If  a  family's  size  or  income 
changes,  the  family  can  sell  the  property 
at  any  time  and  purchase  another  home. 
With  regard  to  the  set  ond  comment 
concerning  the  restndiveness  of  the  15- 
year  term,  the  term  has  been  changed  in 
the  final  rule  to  six  vears  !See 
§572, 110(c),) 

Identifying  end  selecting  families — 
requirement  to  describe  composition  of 
residents  and  potential  eligible  families: 
One  commenter  recommended  that 
applicants  should  also  be  required  to 
provide  the  same  infonnation  on  the 
composition  of  residents  and  potential 
eligible  families  for  the  number  of 


people  on  the  waiting  lists  for  all 
assisted  housing  in  the  jurisdiction. 

HUD  response:  The  information 
would  serve  no  practical  purpose.  The 
vast  majority  of  assisted  housing 
projects  with  waiting  lists  consist  of 
rental  units.  The  Department  assumes 
that  persons  on  waiting  lists  for  assisted 
housing  may  also  be  included  on  the 
recipient's  list  of  potential  eligible 
families  as  long  as  they  are  otherwise 
qualified. 

Affordability  standards— initial 
affordabUity:  Two  commenters  argued 
that  the  rule  should  allow  the  flexibility 
to  allow  a  greater  housing  expense 
burden  than  the  30  percent  income 
ratio.  Another  commenter  argued  that 
barring  inclusion  of  closing  costs  in  the 
affordability  question  will  create 
situations  where  families  cannot  get 
past  the  financial  barrier  of  closing 
costs,  and  also  recommended  including 
regular  maintenance  and  repairs  in  the 
monthly  costs  estimate. 

HUD  response:  The  30  percent 
income  ratio  is  required  under  the 
HOPE  3  authorizing  legislation.  The 
final  rule's  provisions  on  initial 
affordability  {§  572.120(a)}  indicate  that 
closing  costs  may  be  financed  and 
counted  in  the  PITl  calculation,  and  that 
other  monthly  housing  costs  should  also 
be  taken  into  consideration  in 
determining  whether  a  property  is 
affordable. 

Affordability  standards — continued 
affordability:  One  commenter  stated  that 
it  is  unreasonable  to  expect  recipients  to 
create  plans  to  ensure  continuing 
affordability,  arguing  that  a  plan  does 
little  to  affect  divorce  and 
unemployment,  which  are  the  main 
causes  of  foreclosures.  The  commenter 
was  also  concerned  about  the  recipient's 
obligation  to  ensure  continued 
affordability  for  such  a  long  period  of 
time,  and  asked  that  the  final  rule  either 
establish  a  methodology  to  ensure     • 
continued  affordability  or  allow 
recipients  the  discretion  to  formulate 
policies  similar  to  section  8 
recertifi cation  for  monitoring 
homeowners'  PITIpayments. 

HUD  response:  Tne  Department 
agrees,  and  the  final  rule,  at 
§  572.120(b}.  requires  recipients  to 
develop  a  plan  demonstreting 
reasonable  efforts  to  ensure  continued 
affordabihty. 

Restrictions  on  resale  by  initial 
homeowners — general:  One  commenter 
expressed  concern  that  HUD's 
permitting  transfer  subject  only  to  the 
right  to  purchase  by  certain  parties  will 
deter  the  use  of  additional  resale 
restrictions  in  an  applicant's  program, 
arguing  that  the  intent  of  section  445(c) 
of  NAHA  is  to  allow  additional 
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restrictions  J  aa  applicant  proooses 
them  Another  commenter  sta;**!:!  that 
HIT)  should  encourage  applicants  to 
utilize  resale  restrictions  [e  g..  ground 
leases,  deed  restrictions,  rastr.ctions  on 
transfers  of  coop  shares,  etc.)  on  transfer 
of  rental  units  in  addition  to  thos« 
restrict. ons  required  oy  NAH.\  and  the 
Guid^^hnes, 

//I'D  rpsponse:  HUD  disagrews  w:Lh 
the  first  comrnenter  on  lis  interpretation 
of  this  provision.  The  intent  of  the 
HOPE  program  is  to  am pow«r  low 
income  famuies  and  allow  them  '.o 
real  28  the  benefits  of  homeownership. 
Resale  restrictions,  beyond  ILcwm 
necessary  to  recover  direct  subs.dies  to 
the  homebuver.  tend  to  deny 
homebuyers  under  KOFE  3  a  basic 
freedcm  enioyed  by  other 
homeowners — the  frsedom  to  seii  their 
properties  and  recover  their  equity  if 
they  choose  to  do  so.  In  response  to  'he 
second  ccmment.  HUD  behaves  tne 
existing  requirerriunts  on  resai«  arw 
restrictive  enough,  but  'he  final  njie,  at 
§  572.130(e).  continues  to  permit 
applicants  to  propose  additional 
reasonable  restncUons  for  HL"^ 
approval,  provided  surh  res'r    ••.onsdo 
not  severely  limit  'he  homecwAers' 
ability  to  realize  Snanciai  app^.Kaatlon 
in  the  valua  of  their  bomes  and  are 
otherwise  reasonable  and  consi^teat 
with  the  regulations. 

Resthctions  on  resale  by  initial 
hon^eowners — promissory  note  \ 
commenter  recommenaed  that  -.he  rile 
provide  that  payments  made  'oward 
principal  will  also  reduce  the  iinotK.r 
payable  on  the  promissory  nc'n 
Another  commenter  believes  the 
promissory  note  is  too  cumbersome  and 
inflexible,  and  that  it  is  an  ineffective 
mechauism  fur  achieving  the  i'jdi 
intended.  The  commenter 
recommended  that  HUD  seeJc  statutory 
relief  to  provide  applicants  wim 
flexibility  to  propose  their  own  re.sale 
restrictions,  subiect  •□  HUD  approval.  A 
third  commenter  believes  ttiat  when  i 
promissory  note  is  required  for 
subsequent  purchasers,  the  term  should 
be  20  years  as  r*»quire  i  of  tiie  first 
purchaser. 

A  commenter  reco.T.mendati  that  if 
the  fair  market  value  {.and  event^ial  sales 
price)  of  the  propert>  drops  faster  than 
the  reductions  in  the  note,  tiie  owner 
should  not  be  responsible  for  the 
difference.  Another  argued  that  while  a 
promissory  note  equal  'o  the  difference 
between  the  fair  market  value  of  the  unit 
and  the  purchase  pnce  may  work  for 
units  where  the  post-rehabilitatiac 
appraised  value  is  high  enough  to  cover 
the  actual  rehabilitation  cost,  it  may  not 
be  sufficienl  for  coop  or  condo  units  in 
small  properties  where  the  cost  of 


producing  the  unit  will  exceed  the  fair 
market  value  of  the  property.  The 
commenter  su«ig«sts  that  the  promissory 
note  should  cover  the  amount  equal  to 
the  difference  between  the  cost  of 
producing  the  unit  and  the  purchase 
price. 

HUD  response:  The  requirement  for  a 
promissory  note  is  statutory  under 
section  445(c)  of  NA}{.\.  hut  is  only 
required  if  the  homebuyer  s  purchase 

Erice,  as  defined  in  the  regulations,  is 
slow  fair  market  value  or  if  any  ether 
substantial  financial  assistaiice  in  the 
acquisition  of  the  unit  would  result  in 
a  family  receiving  an  undue  profit  from 
sale  of  their  property. 

A  homeowner  wifl  only  be 
responsible  for  paying  back  the  amount 
remaining  on  the  promissory  note  to  the 
extent  that  proceeds  of  sale  remain  after 
paying  off  other  outstanding  debt,  other 
rimounts  due  in  connection  with  the 
sale  (such  as  closing  costs  and  transfer 
taxes),  and  the  amount  of  the  ow  nar  s 
equity  as  computed  under  ^  572  130(c). 
Deficiency  judgments  based  on  the  note 
is  not  based  on  the  cost  of  producing  the 
unit  because  Lliat  could  result  in  the 
family  being  indebted  for  an  amount 
greater  than  the  fair  market  value  of  the 
property.  In  the  case  where  the 
rehabilitation  costs  exceed  the  fair 
market  value,  the  HOPE  3  grant  is 
designed  to  cover  the  additional  costs. 

Restrictions  on  resale  by  initial 
homeowners — limitation  on  equity 
interest:  A  commenter  susyjested 
applying  the  fair  market  \alue  to 
determine  appreciation,  since  the  CPI  is 
not  tied  to  housing  or  location. 

HUD  response:  HUD  is  attempting  to 
identify  a  better  indicator  that  is 
available  nationally,  as  well  as  at  the 
metropolitan  area  level 

Bestrictions  on  resale  by  initial 
homeowners — use  of  amounts  family 
may  not  retain:  A  commenter 
recommended  that  additional  costs 
necessary  to  administer  the  HOPE  3 
program  be  an  eligible  us^  for 
recaptured  resale  procefeds. 

HUD  responsp  Rwartured  resale 
proceeds  may  be  used  for  a  number  of 
activities  including,  but  .'lot  lim.aed  to. 
providing  additional  homeownership 
opportunities  and  other  activities 
approved  by  HUD.  Section  572  I3,5lc)  of 
the  final  rule  allows  the  use  of  jp  to  15 
percent  of  sale  and  resale  procoeds  for 
administrative  costs  to  carry  cut  the 
additional  homeownership 
opportimities  and  other  activities 
approved  by  HUD. 

Nondisplacement:  A  commenter 
stated  that  the  Guidelines  contain 
several  provisions  on  displacement  and 
relocation  and  appear  to  be  inconsistent. 
The  commenter  n-j<:om mended  that  the 


final  rule  provide  that  no  one  may  be 
involuntarily  displaced  due  to  HOPE 

HUD  response:  The  final  rule 
combines  all  requirements  regarding 
displacement  and  relocation  into  one 
section  at  §  572  145.  which  provides 
that  no  person  may  be  displaced  from. 
his  or  her  dwelling  as  a  direct  result  of 
a  homeownership  program. 

Equal  opportunity  rtr^.ifications'  A 
commenter  stated  that  ti.e  st-ntement 
reqiuired  in  the  applir.at.-jn  concerning 
desegregation  orders,  agreements,  or 
plans  applying  to  an  applicant  should 
also  address  anv  orders,  consent 
decrees,  agreements,  or  plans  regarding 
the  applicant  s  romphance  -m\h  the  Fair 
Housing  Act  or  title  VL 

HUD  response:  The  Department 
interprets  this  r'^quirement  to  include 
the  items  mentioned  by  the  commenter. 

Performance  standards:  Although  no! 
offering  any  suggestions  for  performance 
standards,  one  commenter  responded  to 
the  Department's  request  for  comments 
on  what  performiance  standards  should 
be  adopted  for  the  program.  The 
com.menter  enco'.iraged  the  Department 
to  present  the  standards  or.ca 
developed,  for  public  rom.ment  rather 
than  simply  inserting  them  in  a  final 
rule. 

Hl'D  respon'te  The  Department 
believes  tiiat  the  law  and  regulations 
contain  sufficient  performance 
standards  for  recipients  at  this  time. 
However,  if  the  Department  decides  to 
establish  additional  per^-irmance 
standards  in  the  future,  it  intends  to 
pubiiih  a  proposed  rule  for  public 
comment. 

Selection  Process 

Threshold  review — uvplementatian 
grant  applications:  feasibility  of  the 
homeownership  pro-am  With  regard  to 
the  requirem.ent  that  the  proposed 
program  not  result  in  appieciably 
reducing  the  number  of  affordable  rental 
housing  units  of  the  ty::e  to  be  assisted 
that  would  be  available  to  residents 
currently  residing  in  the  types  of 
properties  proposed  for  i;se  under  the 
program  or  to  families  who  would  ba 
eligible  to  reside  in  the  prnperties,  one 
comiment.ar  stared  that  the  term 
"appreciably"  is  so  vague  as  to  be 
meaningless.  The  commenter  believes 
there  should  be  no  lo.ss  of  affordable 
rental  units  if  tlie  State's  QiAS 
coordinates  appropriate  addition  of 
such  units  as  replacement  units.  The 
commenter  argued  that  NAHA 
contemplates  improving  the  affordable 
housing  situation.  Another  commenter 
also  expressed  concern  about  the 
potential  loss  of  existing  affordable 
rental  housing  stock  and  would  like  a 
clear  definition  of  the  terms  "locality" 
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and  "market  ar'-a,  '  argiaing  that 
depending  on  the  meaning  given,  the 
loss  could  be  greeter  A  third 
commenter  suggested  that  applicants 
should  be  required  to  descriU»  'hf-  r 
housing  markets:  the  number  of 
standard  rental  units,  rent  levels,  and 
the  number  of  affordable  to  a  mu^e  of 
persons  eligible  for  putirr  h  jusinj; 

HUD  response:  The  '  prm 
"appreciably"  is  statu!  jry   ar,; uagf 
HUD  defines  the  term  "ei  r:  <<■  lanly"  as 
no  more  than  10  percent  ol  aie 
affordable  single  family  rental  housing 
units  in  the  market  area  being  converted 
to  homeownership  as  a  result  of 
application  approval  {§  572.100(a)(2)). 
Typically,  properties  used  in  HOPE  3 
are  not  rental  properties,  so  their  use  in 
HOPE  3  should  have  little,  if  any. 
impact  on  rental  housing  availability. 
With  regard  to  the  third  comment,  most 
of  this  information  is  required  in  thr> 
CHAS. 

Correcting  deficiencies  in 
applications:  In  response  to  HIT)'s 
request  for  comments  on  txie  poi  cy  of 
allowing  applicants  time  to  r.on-ect  a.  v 
deficiencies  in  original  applications. 
one  commenter  responded,  and  agrees 
with  the  pohcy. 

HUD  response  The  pv.iuy  of  aiiowing 
applicants  time  to  correct  any  technical 
deficiencies  in  applications  has  been 
retained.  Under  the  final  rule, 
application  changes  will  b«  permitted 
only  if  the  application  is  not 
fundamentally  incomplete  does  not 
require  substantial  revision  as  originallv 
received,  or  does  not  Ffaquire  revision 
that  would  affect  the  rating  of  the 
application.  (See  §572.300ic).) 

Rating  criteria  for  implempntaticn 
grants:  One  commenter  recommended 
that  the  suitabihty  cf  a  property  for 
homeownership  b*^  infJuded  a.s  a  rating 
criterion  under  HOPE  3  ss  it  is  m  r  e 
HOPE  1  and  HOPE  2  prograrr.s 

HUD  response:  The  D*>  p  3  ri  rr:  e  n  t 
disagrees  with  the  corame't  The 
"suitability  of  property  for  ] 

homeov^^^ership"  is  -,01  ar.  -:ppr-.«ur  >'e 
rating  criterion  for  HOPE  J  since  it  .& 
infeasible  for  applicants  to  identify  the 
specific  properties  they  will  use  in  their 
program  at  the  time  of  application,  as 
they  can  in  HOPE  1  and  2.  Such  a 
requirement  would  not  be  feasible,  due 
to  the  of^en  rapid  turnover  cf  properties 
in  government-held  inventories. 

Rating  criteria  for  implemfntafion 
grants— local  support:  A  corrrnerter 
suggested  that  other  or^ar  :  z,. .;     s ,  such 
as  homeless  coelitionrv  b-i  r  a-  ;  ;  a  of  all 
options  for  the  property  an:!  provided 
an  opportunity  to  corr.ment  fo  HUD  on 
the  application.  The  com.-ner;ter 
believes  that  priority  should  be  givpp,  to 


applicants  who  will  serve  the  pcmrest 
households 

HL'D  respo::se.  Thtjre  is  no 
requirement  for  site  control  In  HOPE  3, 
nor  does  the  applicant  need  to  identify 
which  properties  it  will  be  purchasing 
fi*  the  time  of  application.  Existing 
Ltepartment  procedures  for  notifying 
homeless  providers  of  the  availability  of 
properties  are  not  changed. 

Rating  critena  for  implementation 
grants — quality:  One  commenter 
believes  that  under  long  term 
affordability.  HUD  should  consider  the 
nature  of  any  resale  restrictions 
proposed  by  the  applicant  in  addition  to 
those  required  under  the  rule. 

HUD  response:  HUD  does  not 
interpret  continued  affordability  to 
apply  to  keeping  the  property  in  the 
affordable  housing  stock  once  it  has 
been  sold  by  the  initial  homebuyer. 
However,  the  final  rule  has  been  revised 
to  delete  continued  affordability  as  a 
specific  rating  criterion,  although  the 
applicant's  plan  for  continued 
affordability  will  be  considered,  among 
other  things,  under  the  "Quality  for 
Program  Design"  criterion. 

Rating  criteria  for  implementation 
grants— fair  housing  choice:  A 
commenter  believes  the  number  of 
points  under  this  criterion  should  be  10 
or,  alternatively,  applications  that  do 
not  propose  an  increase  in  housing 
choice  should  have  up  to  five  points 
subtracted. 

HUD  response:  The  final  rule  does  not 
contain  the  number  of  points  that  will 
be  assigned  each  criterion.  This 
information  will  be  contained  in  the 
NOFA  for  each  funding  round. 
Notification  of  approval  for 
implementation  grant:  A  commenter 
recommended  that  the  waiting  period 
should  be  no  longer  than  45-60  days, 
arguing  that  a  six-month  period  is  too 
long  to  tie  up  resources  and  will  drive 
up  costs  on  vacant  properties  due  to 
rapid  deterioration  normally  seen  in 
these  properties. 

HUD  response:  HUD  is  streamlining 
the  review  and  rating  process  to  shorten 
it,  but  anticipates  that  the  process  will 
still  require  several  months  to  complete. 
Section  443(f)  of  NAHA  allows  for  up  to 
a  180-day  period.  Since  there  are  no  site 
control  requirements  for  HOPE  3,  the 
applicant  will  most  hkely  select 
properties  that  become  available  after 
application  approval. 

Mi "*<:?'  dnpiui-i 

Leaa-based  paint  testing  and 
abatement:  One  commenter  related 
experience  with  the  lead-based  paint 
requirements  gained  from  an  FHA  single 
family  property  disposition 
demonstration,  which  had  as  its  goal 


homeownership  for  low-  and  moderate- 
income  buyers.  The  commenter  stated 
that  the  "in  -vrrent  discount  on 
proper  .t'N  v.  is  undone  by  the  cost  of 
compliance  ($8, 000-$  15,000  per  unit), 
and  recommended  additional  discounts 
equal  to  the  estimated  cost  to  comply. 

HUD  response:  HUD  plans  to  allow  a 
discount  of  up  to  15  percent  from  the 
listed  sales  price  on  the  purchase  of  Eve 
or  more  properties  at  a  time. 

The  Department  will  soon  be 
publishing  a  rule  amending  its  Single 
Family  Property  Disposition  rule  at  24 
CFR  part  291  to  reflect  this  policy. 
Furthermore,  if  a  property  is  listed  on 
the  market  and  open  for  bids,  the  grant 
recipient  may  submit  a  bid  on  the 
property  at  any  price  it  believes  is 
reasonable. 

Recordkeeping:  A  commenter  urged 
that  the  data  collections  requirements  be 
revised  to  include  ages  and  disability 
status  of  family  members  in  order  to 
track  the  different  experiences  of  older, 
disabled,  and  younger  families.  Records 
should  be  submitted  by  sponsors  for 
nonapplicanfs  as  well  as  applicants  for 
homeownership  in  order  to  serve  those 
who  opt  not  to  purchase  their  units.  The 
commenter  also  recommended  that  the 
same  information  on  family 
characteristics  be  kept  for  applicants  for 
relocation  assistance,  and  that  the 
success  rates  of  those  seeking  relocation 
be  documented. 

HUD  response:  The  Department 
believes  that  the  recordkeeping 
requirements  are  adequate  concerning 
family  characteristics,  and  does  not 
believe  that  further  regulatory 
requirements  should  be  imposed.  With 
regard  to  the  second  comment,  the 
Department  does  not  understand  how 
recipients  could  gather  information  on 
"nonapplicants."  The  rule  does  require 
recipients  to  maintain  certain  records  on 
families  who  apply  for  homeownership 
whether  they  are  selected  or  rejected 
(§  572.425(b)).  Concerning  the  last 
comment,  recipients  will  need  to  keep 
records  on  relocation  assistance  to 
document  compliance  with  the 
requirement  in  §  572.145(a). 

Abuse  or  fraud:  One  commenter 
expressed  concern  that  the  Guidelines 
did  not  address  the  possibility  of 
program  abuse  or  fraud,  and 
recommended  that  the  final  rule  provide 
for  consequences  in  instances  of  family 
fraud,  such  as  not  reporting  income  or 
other  relevant  data  used  to  determine 

pm. 

HUD  response:  New  language  has 
been  included  in  §  572.225(b)  to  address 
program  abuse  generally,  insofar  as 
grant  recipients  are  concerned. 
Concerning  possible  homebuyer  income 
reporting  fraud,  §572. 110(d)  of  the  final 
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rule  requires  prospective  homebuvers  to 
complv  with  the  prof.»dur«8  for 
reponmg  their  Social  Security  nurr.b«rs 
and  consenting  to  the  disclosure  and 
use  of  State  wage  and  ciaifn  information 
in  24  CFR  parts  750  and  760.  whicih 
implement  42  US  C  3543  and  3544. 
respectively   Recipients  are  expected  to 
use  this  information  to  verify 
homebuyers'  mromes  and  other  relevant 
financial  information  for  purposes  of 
determ.inmg  homeownership  eligibility 

EidTlv  rf--.'Jfntf   A  commentyr 
questioned  the  afratliveness  and 
workability  of  the  HOPE  programs  for 
very  low-income  elderly  people  who 
make  up  a  substantial  portion  of  the 
residents  of  public  housing  and 
.multifamily  housing  programs  assisted 
hy  HUD.  The  commenter  is  especially 
concerned  that  despite  protectmg 
tenants'  rights  to  stay  and  providing 
relocation  assistance  to  those  who 
choose  to  move,  older  tenants  may  have 
their  homes  jeopardized  at  a  time  when 
both  ownership  and  moving  are  out  of 
the  question 

Hud  response  HUT»  believes  the 
<;tatute  and  regulations  adequately 
address  this  issue.  If  a  unit  is  occupied 
and  the  existing  tenant  does  not  want  to 
purchase  the  unit  or  is  not  willing  to 
relocate,  the  unit  is  not  eligible  under 
HOPE  3. 

Opportunity  to  cure  financial  default: 
\  commenter  recommended  that  the 
final  rule  require  lenders  participating 
m  the  program  to  provide  reasonable 
opportunity  to  cure  a  financial  default 
before  foreclosing  on  the  property  (i.e.. 
temporary  relief  from  payment,  reduced 
pavmients,  restructuring  the  miOrtgage). 
Hi'D  rp'^ponse  The  Li<?par*:nent  does 
not  believe  it  is  appropriate  to  place 
requirements  on  lenders  that  may 
discourage  them  from  participating  in 
the  program. 

V  Other  Matters 

Pcpfry>'ork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
.Vlanagement  and  Budget  under  section 
3504(h)  of  the  Paperv-orlt  Reduction  Act 
of  1980  (44  use.  3051-3520),  and 
assigned  ONffl  control  number  250&- 
0128. 

Impact  on  the  Economy 

The  Department  rw.eived  no 
.omments  on  its  previous  finding  that 
the  Guidelines  did  not  constitute  a 
■mator  rule"  as  that  term  is  defined  in 
section  1  ("b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17,  1981  and, 
therefore  f.nds  no  need  'o  update  that 


finding  An  analysis  of  this  final  rule 
indicates  that  it  also  will  not  have  (a)  an 
annual  effect  on  the  economy  of  $100 
.'Tiillion  or  more;  or  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geogrHphic  regions. 

Impact  on  the  Invironment 

A  Finding  of  So  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5;30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276.  451 
Seventh  Street  SW..  Washington.  DC 
20410. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  a  potential  significant  impact  on 
the  formation,  maintenance,  and  genera! 
well-being  of  the  family.  Achievement 
of  homeownership  by  low-income 
families  in  the  program  can  be  expected 
to  support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe,  and  sanitary  housing; 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
American  society. 

Federalism  Impact 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612.  Federalism,  that  this  rule 
is  closely  based  on  statutory 
requirements  and  imposes  no  significant 
additional  burdens  on  States  or  other 
public  bodies.  The  rule  does  not  8ffe<  t 
the  relationship  between  the  Federal 
government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  pohcy  is  not  subject  to  review  under 
Executive  Order  12612. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
governs  the  procedures  under  which 


HUD  will  make  assistance  available  to 
applicants  under  a  program  designed  to 
provide  homeownership  opportunities 
to  low-income  families  and  individuals. 

Semiannual  Agenda 

This  ,"jle  was  li.sted  as  item  nur^.ber 
135R  in  the  Department's  Semiiannual 
Agenda  of  Regulations  published  at  58 
FR  24382.  24400  on  April  26,  1993 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

(■^be  Clata!  ■^,  of  Federal  Dorr^estic 
Assistance  pr  ,'iiyam  number  is  14. 240.) 

List  of  Subjects  in  24  CFR  Pari  572 

Condominiums.  Ccjoperatives,  Fair 
housing.  Government  property.  Grant 
programis — housing  and  community 
development,  Low  and  moriers'e 
income  housing.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

In  accordance  with  the  reasons  as 
stated  in  the  preamble  and  under  the 
author.tvof42  USC.  3535(dj.  title  24 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Appendix  C  to  Subtitle  A    [Reserved] 

1   Subtitle  A  is  amended  by  removing 
and  reser\-ing  Appendix  C  to  subtitle  A, 

2.  Chapter  V  is  amended  by  adding 
part  572,  to  read  as  follows; 

PART  572— HOPE  FOR 
HOMEOWNERSHIP  OF  SINGLE 
FAMILY  HOMES  PROGRAM  (HOPE  3) 

Subpart  A — General 

Sec. 

572  1     Overvipw  ofHOPES. 

572  5     Definitions. 

572  10    Sort  ion  8  assistance. 

572  15     Waivers- 

Subpart  B — Homeownerthip  Program 
Requirements — Implementation  Grants 

572-100     .Acquisition  and  rehab. litaticn  of 

eligible  properties:  rehabilitation 

standards. 
572.105    Financing  the  purchase  of 

properties  by  eligible  families. 
572  110    Identih-ing  and  selecting  eligible 

families  for  homeownership. 
572  115    Transfer  of  homeownership 

interests 
572  120    Affordability  standards. 
572  125     Replacement  reserves. 
572  130    Restnctions  on  resale  by  initial 

homeowners 
572.135     Use  of  proceeds  from  sales  to 

eligible  families,  resale  proceeds,  and 

program  income. 
572,140"   Third  party  rights. 
572  145     Displacement  prohibited; 

protection  of  nonpurchasmg  residents. 

Subpart  C— GranU 

572  200    Planning  grants. 

572  205    Planning  g.'^nts— eligible  activities. 
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572.210    Implementati  :  c^   's. 
572.215    Implementation  g-*    s — eligible 

activities. 
572.220    Implementation  grants — matching 

requirements. 
572.225    Grant  agreements;  corrective  and 

remedial  actions. 
572.230    Cash  and  Management  Infonnation 

System. 
572.235    Amendments. 

572. jiw    Nouce  oi  an.  i  ,   -.  .r^uuAy 

planning  and  impit  ,     .«•;(..",  irun; 

applications. 
572.305    Selection  process  for  planning 

grants. 
572.310    Selection  process  for 

implementation  grants. 
572.315    Rating  criteria  for  7!ar ::   ii  in  '  ^ 
572.320    Rating  criteria  i'>t  irr.p.fTrpr;',,:.  -;: 

grants 

Subpart  E~-Oih«  fmiimi  R«^alr«m«nt« 
572.400    Comprehensive  Housing 

Affcrdability  Strategy  (CH.\S). 
572.405    Nondiscrimination  and  equal 

opportunity  requirements, 
572.410    Environin«ntal  procedures  and 

standards. 
572.415    Conflict  of  mterp5t 
572.420    Miscellaneous  r<><^u: -^rr PI"  s 
572.425    Recordkeeping  and  n^;  ort.';  audit 

of  recipients. 
.\u;ii  >nty:  42  U.S.C  3535(d)  and  12891. 
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Subpart  A — General 

$572J.     Overvl«w  of  HOPE  3 

(a)  Purpose  The  ;.•■— .cr.t  of  *he  HOPE 
for  Homeowners!.. p  of  Sink,!e  Vc^rrn.y 
Homes  program  (HOPE  3)  is  to  provide 
homenw-nership  opportunities  for 
eligih.e  fain: lies  to  purchase  Fj»*ieral. 
State,  a".d  local  go'-emment-owned 
single^  ffi.-niiy  properties  HOPE  3 
pro\'id0s  grants  to  eligible  applicants  to 
plan  and  implement  homeownership 
prograrr.s  designed  fo  meet  the  needs  of 
low-income  first -ti. me  homebuvBrs 

fb)  Scope.  HLT)  wiil  make  planning 
grants  for  the  purpose  of  developing  the 
capacity  of  recipients  and  a.ssisting  theni 
in  the  preparation  of  inipiemeniation 
grant  applications.  HUD  wUl  make 
implementation  grants  for  the  pfir])nse 
cf  acquiring  eligible  property 
rehabilitating  the  propertitsi  provid:n;^ 
financial  assistance  to  hcmebuyers  to 
purciiase  properties,  providing 
homeownershiD  cou.aseiing,  and  other 
ehgibfe  program  costs,  Recipi:^nts  of 
implementation  grants  rna.«t  provide 
matching  funds  in  accordance  with 
§572.220, 

§572  5     D«finiUon«. 

As  used  m  Lhi.'  part 

Adnvnistrative  cojts  r.eans 
.-easonaDle  and  necess^iry  costs,  as 

described  and  vahind  m  accordance 
w.:h  O.MB  Qrcular  Nos.  A-87  or  A- 


122*  as  applicable,  incurred  by  a 
recipient  in  carrying  out  a 
homeownership  program  under  this 
part.  For  purposes  of  complying  with 
the  15  percent  limitation  La 
S  572,215(o),  ad.ministrative  costs  do  not 
include  the  costs  of  activities  that  are 
separately  eligible  under  §  572.215. 

Applicant  means  a  private  nonprofit 
organization;  a  cooperative  association; 
or  a  public  body  in  cooperation  with  a 
private  nonprofit  organization  that 
applies  for  a  HOPE  3  grant  under  this 
part.  A  cooperative  association  is  an 
eligible  applicant  only  for  eligible 
propf>rtv  it  proposes  to  acquire  and 
transf^^r  nv, ;  ^'ship  interests  to  eligible 
^f!;   I  :( s  ::  ior  a  homoovsmership 

C    r  p  ?> '  f  n  s  ve  Housing  AffordabHity 
Stroie]^  iCHAS)  means  the  housing 
strategy  prepared  by  a  jurisdiction  and 
approved  bv  HUD  in  accordance  with 
24CFRpart91. 

Cooperating  entity  means  a  private 
nonprofit  organization  or  public  body 
that  the  lead  applicant  has  designed  in 
its  application  to  carry  out  certain 
functions  in  the  HOPE  3  program.  The 
responsibihties  of  a  cooperating  entity 
must  be  specified  in  a  memorandum  of 
agreement  signed  by  the  lead  applicant 
and  the  cooperating  entity. 

Coopemtive  association  means  an 
association  organized  and  existing 
under  applicable  State,  local,  territorial, 
or  tribal  law  primarily  for  the  purpose 
of  acquiring,  owning,  and  operating 
housing  for  its  members  or 
shareholders,  as  applicable. 

Displaced  homemaker  means  an 
individual  who — 
(l)Isan  adult; 

(2)  Has  not  worked  full-time  full-year 
in  the  labor  force  for  a  number  of  years 
at  least  two)  but  has,  during  such  years, 
worked  primarily  without  remuneration 
to  care  for  the  home  and  family;  and 

-   Is  unemployed  or  underemployed 
Eiiil  is  experiencing  difficulty  in 
obtaining  or  upgrading  employment. 
Eligible  family  means  a  low-income 
family  who  is  a  first-time  homebuyer. 

Eligible  property  means  a  single 
residential  property,  containing  no  more 
than  four  units,  that  is  owned  or  held  by 
HUD,  the  Ser--'3--\  of  Veterans  Affairs, 
the  Secretary'  of  .Agnculture,  the 
Secretary  of  Defense,  the  Secretary  of 
Transportation,  the  Resolution  Trust 
Corporation,  the  Federal  Deposit 
Insurance  Corporation,  the  General 
Services  Administration,  or  any  other 
Federal  agency;  a  State  or  local 
government  (including  any  in  rem 
propertv):  or  s  PH  VIHA  (excluding 


'  S«e  S  572.420(a)  concerning  the  avaiUbllify  of 
OMBOrcuiMs. 


public  or  Indian  housing  under  the  1937 
Act).  This  definition  includes 
individual  condominium  units  located 
in  multifamily  structures  owned  or  held 
by  an  eligible  source  and  properties 
held  by  institutions  within  the 
jurisdiction  of  the  Resolution  Trust 
Corporation.  All  cooperative  units 
acquired  under  HOPE  3  must  be  located 
in  properties  containing  no  more  than 
four  units  to  quahfy  as  eligible  property 
under  this  part.  In  the  case  of  two-  to 
four-unit  property,  only  property  that 
may  be  divided  so  each  unit  may  be 
acquired  by  an  eligible  family  is  eligible, 
except  as  provided  in  S  572.115(c).  For 
purposes  of  this  definition,  the  terra 
State  or  local  government  means  any 
entity  included  in  the  first  sentence  of 
the  definition  of  public  body. 

First-time  homebuyer  means  an 
individual  and  his  or  her  spouse  (if  any) 
who  have  not  owned  a  home  du.ring  the 
three-year  period  before  purchase  of  a 
home  with  assistance  under  this  part, 
except  that: 

(1)  Any  individual  who  is  a  displaced 
homemaker  may  not  be  excluded  from 
consideration  on  the  basis  that  the 
individual,  while  a  homemaker,  owTied 
a  home  with  his  or  her  spouse  or 
resided  in  a  home  owned  by  the  spouse; 

(2)  Any  individual  who  is  a  single 
parent  may  not  be  excluded  from 
consideration  as  a  first-time  homebuyer 
on  the  basis  that  the  individual,  while 
married,  owned  a  home  with  his  or  her 
spouse  or  resided  in  a  home  owned  by 
the  spouse;  and 

(3)  An  individual  may  not  be 
excluded  from  consideration  as  a  first- 
time  homebuyer  under  this  part  on  the 
basis  that  the  individual  owns  or 
owned,  as  a  principal  residence  during 
such  three- year  period,  a  dwelling  unit 
whose  structure  is: 

(i)  Not  permanently  affixed  to  a 
permanent  foundation  in  accordance 
with  local  or  other  applicable 
regulations;  or 

(ii)  Not  in  compliance  with  State, 
local,  or  model  building  codes,  or  other 
apphcable  codes,  and  cannot  be  brought 
into  compliance  with  such  codes  for 
less  than  the  cost  of  constructing  a 
permanent  structure. 

Homeownership  program  means  a 
program  for  homeownership  meeting 
the  requirements  under  this  part.  The 
program  must  provide  for  acquisition  by 
eligible  families  of  ownership  interests 
in  the  units  in  an  eligible  property 
under  an  ownership  arrangement 
approved  by  HUD  under  this  part.  All 
eligible  properties  assisted  under  the  * 
program  must  be  initially  acquired  by 
eligible  families. 
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HL'D  meaPiS  the  United  States 
Department  of  Housing  and  Urban 
Development. 

IK^  means  an  Indian  Housing 
Authority,  which  means  any  entity 
that— 

(1)  Is  authorized  to  engage  i:i  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Lnd.dns  under  the 
1937  Act;  and 

(2)  Is  established  by  exercise  of  the 
power  of  seifgovemm.ent  of  an  Indian 
tribe  independent  of  State  law;  or  by 
operation  of  State  law  providing 
specifically  for  housing  authont.es  for 
Indians,  including  regicnal  housing 
uLthcnties  m  .Masita. 

Lead  applicant  means  an  eligible 
applicanit  desij^nated  m  a  HOPE  3 
application  to  assume  U:gal 
r"spcn5)bility  as  Lhe  recipient  and 
execute  the  grant  agreement. 

Lease-purchase  means 

(1)  An  agreement,  enforceable  under 
State  (or  territorial)  and  local  lew, 
between  the  recipient  or  its  designee 
and  an  eligible  family  under  which  the 
family; 

(i)  Obtains  the  right  to  occupy  a  unit 
in  an  eligible  property,  subject  to  the 
payment  of  rent  and  oiner  reasonable 
lease  conditions,  for  a  penod  of  not 
more  than  two  years,  except  as  provided 
in  §572  n5(a)(2];and 

(ii)  At  the  end  of  such  two  years  has 
the  right  to  purchase  'he  una  under  the 
terms  stated  m  the  lease-purchase 
agreement,  including  the  completion  of 
any  additional  rehabilitation  required 
d'urmg  the  leese-purchsse  period. 

(2)  A  lease- pijjchase  agreement 
qualifies  as  a  transfer  of  the  unit  to  the 
eligible  family  for  purposes  of  the 
deadline  for  transfer  m  §  572  11 5(a),  but 
It  is  not  otherwise  an  "ownersh.p 
interest"  under  this  part.  The  mtere.st 
that  the  family  acquires  at  the  end  of  the 
two-year  lease-purchase  penod  must  be 
an  owmership  interest  under  uhis  part, 
and  the  terms  and  conditions  of  the 
p.irchase  of  such  interest  must  meet  the 
affordability  requirements  of  this  part. 

Low-income  fam}iy  meai^.s  a  family  or 
individual  qualif^fing  as  a  low-income 
family  under  24  CFK  part  813  (where 
Lhe  recipient  is  not  a  PHA-IH,*!,  part 
913  (where  the  recipient  is  a  Pi-M).  or 
part  905  (where  the  recipient  is  an 
Indian  tribe  or  IH.A).  A  low-income 
family  is  generally  defined  as  a  family 
whose  annual  income  does  not  exceed 
80  percent  of  median  income  for  the 
area,  as  determined  by  HUD  with 
adiustment  for  family  size.  HUD  may 
establish  income  limits  higher  or  lower 
than  80  percent  of  median  income  for 
the  area  on  the  basis  of  its  finding  that 
such  vanations  are  necessary  because  of 


prevaihng  construction  costs  or 
unusuailv  high  or  low  family  incomes. 

NA/i4  means  the  Cranston-Gonzalez 
National  Afforciabie  Housing  Act.  Public 
Law  101-625,  104  stat,  40"9.  as 
amended. 

1937  Act  means  the  United  States 
Housing  Act  of  1937. 

NOFA  means  Notice  of  Fund 
Availabihty. 

Ownership  interest  means  ownership 
by  an  eligible  family  by  fee  simple  title 
to  a  unit  in  an  eligible  property 
(including  a  condominium  unit), 
ownership  of  shares  of  or  membership 
in  a  cooperative,  or  another  form  of 
ownership  proposed  end  justified  by  the 
applicant  and  approved  by  HUD 
pursuant  to  §  572.115(b). 

PH.^  means  a  public  bousing  agency, 
which  means  a:  v  "^tato,  county, 
municipality,  or  otrier  governmental 
entity  or  public  body  (or  agency  or 
instrumentality  thereof)  authorized  to 
engage  in  or  assist  in  the  development 
or  operation  of  low-income  housing 
under  the  1937  Act. 

Private  nonprofit  organization  means 
any  nonprofit  organization  that 

(1)  Is  organized  and  exists  under 
applicable  Federal,  State,  territorial, 
local,  or  tribal  law; 

(2)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  individual, 
corporation,  or  other  entity; 

(3)  Has  a  volunta.n,  beard, 

(4)  Has  an  accounting  system  or  has 
designated  a  fiscal  agent  in  accordance 
with  reqmrem.ents  established  by  HUD; 

(5)  Practices  nondiscrimination  in  the 
provision  of  assistance, 

(6)  Is  a  tax  exempt  entity  under 
Section  501(c)  of  the  Internal  Revenue 
Code  of  1986  (26  U  S C  501(c)),  or  for 
a  private  nonprofit  organization  in  the 
Commonweekh  of  F\ierto  Rico,  is  a  tax- 
exempt  entUy  under  Puerto  Rico  law; 

(7)  Is  privately  controlled  and  has  a 
govetTiing  body  that  is  controlled  51 
percent  or  more  by  private  individuals 
acting  in  a  private  capacity  An 
individuai  is  considered  to  be  acting  in 
a  private  capacity  if  the  individual  is 
not  an  employee  of  a  public  body,  is  not 
appointed  by  or  acting  as  the 
representative  of  a  public  body 
(including  the  applicant  or  recipients, 
and  Is  not  being  paid  by  a  public  body 
(including  the  applicant  or  recipient) 
while  performing  functions  m 
connection  with  the  nonprofit 
organization, 

Prcgra/n  income  means  income 
earned  from  the  program  as  described  in 
24  CFR  85  25  Notwithstanding 
anytning  to  the  contrary  m  24  CFR 
85  25,  program  income  in  HOPE  3  does 
not  include  proceeds  from  the  sale  and 
resale  of  properties.  Such  sale  and  resale 


proceeds,  and  interest  earned  thereon  by 
the  recipient  or  its  designee  are 
governed  by  §  572.135{a}-(c), 

Public  body  means  any  State  of  the 
United  States;  any  city,  county.  [ov<m, 
towmship,  parish,  village,  or  other 
general  purpose  political  subdivision  of 
a  State;  the  Commonwealth  of  Puerto 
Rico,  the  Distrirt  of  Columbia,  Guam, 
the  Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  or  a  general 
purpose  political  subdivision  thereof; 
any  Indian  tribe,  as  denned  in  title  I  of 
the  Housing  and  Community 
Development  Act  of  1974,  any  public 
agency  or  instrumentality  cf  any  of  the 
foregoing  jurisdictions  that  is  created  by 
or  pursuant  to  State,  territorial,  local,  or 
tribal  law.  including  a  State  or  local 
Housing  Finance  Agency;  and  any  FHA 
or  IHA.  For  purposes  of  this  definition, 
an  organization  that  meets  the 
requirements  of  p.aragraphs  (1)  and  (2) 
of  the  definition  of  private  nonprofit 
organization,  but  is  controlled  51 
percent  or  more  by  public  offiaals 
acting  in  their  official  capacities,  may 
qualify  as  a  public  body. 

Fecipient  means  the  lead  appUcant 
that  is  approved  by  HUD  to  receive  a 
HOPE  3  grant  and  is  legally  responsible 
for  the  grant. 

Single  parent  means  an  individual 
who — 

fl  j  Is  unmarried  or  legally  separated 
from  a  spouse;  and 

(2)  Has  one  or  more  minor  children 
for  whom  the  individual  has  custody  or 
joint  custody;  or  is  pregnant 


1 572.1 0    Section  8  sMlatanc*. 

Assistance  under  section  8  of  the  1937 
Act  and  other  rental  assistance  to  the 
homebuyer  will  be  terminated  not  later 
than  the  date  an  eligible  family  acquires 
an  ownership  interest  in  an  eligible 
property  or  executes  a  lease-purchase 
agreement  for  the  property. 

S57Z15    Watvtra. 

Upon  determination  of  good  cause, 
the  Assistant  Secretary  for  Community 
Planning  and  Development  may  waive 
any  provision  of  this  part,  not  otherwise 
required  by  law,  except  that  the 
provisions  that  establish  deadlines  for 
receipt  of  any  applications  or 
modifications  to  applications  and  the 
cap  on  planning  grants  as  specified  in 
the  NOFA  may  not  be  waived.  Each 
such  waiver  must  be  in  writing  and 
must  be  supported  by  documentation  of 
the  pertinent  facts  and  grounds.  HUD 
periodically  will  publish  notice  of 
granted  waivers  in  the  Federal  Register. 
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Sutpa'1  B — ficrn»owner»hlp  Program 

Reo'jli ementa — Jmp4#fT»t! .latlon  Gran-B 

§  57;  "X     At(}oi»Ht,-,r,  arid  f»h»biltt*?ion  of 

(a)  Minimum  number  of  properties.  (1) 
Each  homeowTiarship  program  must 
involve  acquisition  of  at  least  ten  units 
in  eligible  properties  by  eligible 
families. 

(2)  A  homeownership  program  may 
not  result  in  appreciably  reducing  in  the 
locality  the  number  of  affordable  rental 
housing  units  of  the  type  to  be  assisted 
that  would  be  available  to  residents 
currently  residing  in  the  types  of 
properties  proposed  for  use  under  the 
program  or  to  families  who  would  be 
eligible  to  reside  in  the  properties.  HUD 
will  determine  whether  the  application 
complies  vn\h  this  criterion  if  it 
determines  that  no  more  than  10  percent 
of  the  affordable  single-family  (one  to 
four  units)  rental  housing  units  in  the 
market  area  would  be  converted  to 
homeownership  as  a  result  of  approval 
of  the  application. 

(b)  Maximum  acquisition  costs.  The 
cost  of  acquiring  an  eligible  property  (by 
a  recipient  or  other  entity  for  transfer  to 
eligible  families  or  by  an  eligible  family 
from  a  recipient  or  directly  from  an 
eligible  source)  may  not  exceed  the  as- 
is  fair  market  value  of  the  property,  plus 
reasonable  and  customary  closing  costs 
charged  for  comparable  transactions  in 
the  market  area.  The  as-is  fair  market 
value  of  a  property  must  be  determined 
in  accordance  witt  a  recent  appraisal 
conducted  under  procedures  consistent 
with  appraisal  standards  published  by 
The  Appraisal  Foundation  in  the 
current  edition  of  "Uniform  Standards 
of  Professional  Appraisal  Practice." 

(c)  Maximum  cost  of  acquisition  and 
rehabilitation.  The  cost  of  acquisition 
and  rehabilitation  paid  for  from  grant 
funds  or  credited  as  match  may  not 
exceed  80  percent  of  the  maximum 
amount  that  may  be  insured  in  the  area 
under  section  203(b)  of  the  National 
Housing  Act,  plus  reasonable  and 
customary  closing  costs  charged  for 
comparable  transactions  in  the  market 
area. 

(d)  Rehabilitation  standards.  (1)  The 
recipient  is  responsible  to  assure  that 
rehabilitation  of  eligible  property  meets 
local  codes  applicable  to  rehabilitation 
work  in  the  jurisdiction  (but  net  less 
than  the  housing  quality  standards 
established  imder  the  Section  8 
Certificate  Program,  described  in  24  CFR 
882.109).  Rehabilitation  must  also 
include  work  necessary  to  meet 
applicable  Federal  requirements, 
including  applicable  lead-based  paint 
testing  and  abatement  requirements, 
described  in  §  572  420(h).  and 


accessibii:!}-  requirements  for  persons 
i-  ih  disabilities,  described  in 
«>  5  72  ■;05(b).  Rehabilitation  may  include 
energy  conservation-related  repairs  and 
improvements  and  the  repair  or 
replacement  of  major  systems  in  danger 
of  failure. 

(2)  The  property  must  be  rehabilitated 
to  a  level  that  makes  it  marketable  for 
homeownership  in  the  market  area  to 
families  with  incomes  at  or  below  80 
percent  of  the  median  for  the  area. 
Luxury  items  (fixtures,  equipment,  and 
landscaping  of  a  type  or  quality  that 
substantially  exceeds  that  customarily 
used  in  the  locality  for  properties  of  the 
same  general  type  as  that  being 
rehabilitated)  are  not  eligible  expenses. 
HUD  reserves  the  right  to  disapprove 
improvements  or  amenities  to  be  paid 
for  from  non  program  funds  that  it 
determines  are  unsuitable  for  the  HOPE 
3  program. 

(3)  Rehabilitation  costs  must  comply 
with  the  cost  standards  established  by 
HUD  (see  paragraph  (c)  of  this  section 
for  applicable  cost  limitations  covering 
both  acquisition  and  rehabihtation).  If 
improvements  are  made  to  an  eligible 
property  beyond  those  that  qualify  as 
eligible  costs,  the  ajiplicant  must  assure 
that  the  entire  cost  of  the  excess 
improvements  will  be  covered  by  funds 
other  than  the  HOPE  3  grant  and  any 
amounts  contributed  toward  the  match, 
and  that  the  affordability  of  the  property 
will  not  be  impaired. 

(4)  Higher  standards  may  be  proposed 
by  the  applicant  or  required  by  lenders. 

(5)  The  applicant  must  adopt  written 
rehabilitation  standards. 

(e)  Rehabilitation  and  transfer  of 
units.  (1)  The  unit  must  be  free  from  any 
defects  that  pose  a  danger  to  life,  health, 
or  safety  before  transfer  of  an  owTiership 
interest  in  the  unit  to  the  family  or 
occupancy  of  a  unit  by  an  eligible 
family  under  a  lease-purchase 
agreement.  The  recipient  must  inspect, 
or  ensure  inspection  of.  each  unit  to 
determine  that  it  does  not  pose  an 
imminent  threat  to  the  life,  health,  or 
safety  of  residents  and  that  the  property 
has  passed  recent  fire  and  other 
appUcable  safety  inspections  conducted 
by  appropriate  local  officials. 

(2)  The  unit  must,  not  later  than  2 
years  after  transfer  of  an  ownership 
interest  in  the  unit  to  an  eligible  family, 
or  execution  of  a  lease-purchase 
agreement  for  the  unit,  meet  minimum 
rehabilitation  standards  under 
paragraph  {d)(l)  of  this  section.  The 
recipient  must  inspect,  or  ensure 
inspection  of,  each  unit  to  determine 
that  it  meets  the  rehabilitation  standards 
required  under  paragraph  (d)(1)  of  this 
section. 


I  S7;  lOf      f  nn,-,rirg  tr^m  p^';::'-*»(>  of 

la;  ly-pes  oj  financing.  (1)  Financing 
may  include  use  of  the  implementation 
grant  to  permit  transfer  of  an  ownership 
interest  in  a  unit  to  an  eligible  family  for 
less  than  fair  market  value  or  with 
assisted  financing;  or  other  sources  of 
financing  (subject  to  requirements  that 
apply  to  those  sources),  including,  but 
not  limited  to.  conventicnal  mortgage 
loans,  mortgage  loans  insured  under 
title  n  of  the  National  Housing  Act,  and 
mortgage  loans  under  other  available 
programs,  such  as  Veterans 
Administration  (VA),  Farmers  Home 
Administration  (FmHA),  and  Resolution 
Trust  Corporation  (RTC)  seller-assisted 
financing. 

(2)  FHA  single  family  mortgage 
insurance  requirements.  All  regulatory 
requirements  and  underwriting 
procedures  established  for  FHA  single 
family  mortgage  insurance  apply  to 
mortgages  insured  by  FHA  on  properties 
assisted  under  the  HOPE  3  program. 
Exceptions  in  the  regulations 
specifically  for  homebuyers  under  the 
HOPE  3  program  are; 

(i)  The  eligible  family/mortgagor  may 
obtain  a  loan  for  the  down  payment 
from  a  corporation  or  another  person 
under  conditions  satisfactory  to  HUD 
(24  CFR  203.19(b)  and  234.28(c)): 

(ii)  A  second  mortgage  may  be  placed 
against  the  property  even  though  the 
entity  holding  a  second  mortgage  is  not 
a  Federal.  State,  or  local  government 
agency,  if  the  entity  is  designated  in  the 
homeownership  plan  of  an  applicant  for 
an  implementation  grant  (24  CFR 
203.32(b)  and  234.55(b));  and 

(iii)  Certain  restrictions  on 
conveyance  may  be  permissible. 
Property  with  restrictions  that  do  not 
comply  with  FHA  regulations  will  be 
ineligible  for  FHA  mortgage  insurance, 
notwithstanding  HUD  approval  under 
§  572.130(e). 

(b)  Financial  assistance  to 
homebuyers.  Recipients  may  provide 
assistance  to.  or  on  behalf  of,  eligible 
families  to  make  acquisition  and 
rehabilitation  of  eligible  properties 
affordable.  This  may  include  interest 
rate  reductions  ("interest  rate  buy- 
downs"),  payment  of  all  or  a  portion  of 
closing  costs,  down  payments,  mortgage 
insurance  premiums,  and  other 
expenses,  and  other  forms  of  assistance 
approved  by  HUD,  No  mechanisms  to 
financially  assist  homebuyers  that 
would  require  grant  recipients  to  make 
lump  sum  deposits  of  HOPE  3  grant 
funds  will  be  permitted. 
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1572.1*0  .     , 

famlllM  for  hoowownanMp. 

(a)  Selection  procedures.  (2 ) 
Red  plants  must  establish  wntlen 
equitable  procedure*  for  idsntifying  and 
selecting  eligible  families  to  participate 
in  the  homeownership  procram. 
consistent  with  the  affordability 
standards  m  §  572  120  Except  for 
Indian  tribes  and  IHAs  as  described  m 
§  572  405(a)(2),  the  recipient  must  have 
a  procedure  to  carry  out  its  affirmative 
fair  marketing  responsibilities, 
descnbed  in  %  572  405(e).  that  apply 
whenever  homeownership 
opportunities  are  made  available  to 
other  than  current  residents  of  the 
property.  The«  procsdujwa  must 
include  specific  steps  to  inform 
potential  applicants  and  solicit 
applications  from  eligible  familws  ir.  the 
housing  market  area  who  are  least  Likely 
to  apply  for  the  program  without  special 
outreach. 

(21  The  VNTitten  selection  procedura-s 
must  provide  for  selection  only  of 
families  that  are  creditworthy  and  have 
the  financial  capacity  to  handle  the 
anticipated  costs  of  homeownership. 
,\ny  family  determined  not  to  have  paid 
the  appropnate  amount  of  tenant 
contribution  under  a  HUD  housing 
assistance  program  must  be  required  to 
resolve  any  defiaency  before  being 
selected  for  homeovmership. 

(b)  Preferences.  (1)  Recipients  must 
give  a  first  preference  for  selection  for 
the  program  otherwise  qualified 
residents  who  legally  occupied  units  on 
the  date  the  implementation  grant 
application  was  submitted  to  HIT)  and 
to  current  residents  at  the  time  the 
properties  are  selected  If  the  unit 
occupied  by  a  former  resident  on  the 
date  the  implementation  grant 
application  was  submitted  to  HLID  is 
occupied  by  a  different  resident  at  the 
t;me  of  property  selection.  ■  vacant  unit 
under  this  program  must  be  offered  to 
Lhe  former  resident  at  the  earliest 
possible  Umt) 

(2)  In  the  case  of  vacant  properties  for 
which  the  preferences  in  paragraph 
Cbldl  of  this  section  do  not  apply, 
recipients  must  give  a  first  preference  '.^ 
otherwise  qualified  eligible  families 
who  reside  in  public  or  Indian  housing 
under  the  1937  ,\ct   Recipients  must  use 
whatever  measures  are  considered 
appropriate  to  inform  residents  of 
public  and  Indian  housing 
developments  within  the  housing 
market  area  of  the  preference,  such  as 
informing  resident  councils,  PHAs,  and 
IHAs,  or  other  appropriate  measures 

(3)  RecipJent*  must  give  a  second 
prefereace  to  othanwise  qualified 
eligible  familiao  who  hare  completed 
participation  in  one  of  the  folioMdng 


economic  self-sufficiency  programr 
Proiect  Self-Sufficiency.  Operation 
Bootstrap,  Familv  Self-Sufficiency. 
!OBS.  and  any  other  Federal,  State, 
terntonal,  or  local  program  approved  by 
HUD  as  equivalent 

[<:.]  Responsihiiities  of  selected 
families  (1)  Eech  eligible  6amity 
selected  for  homeownership  must 
certify  at  the  time  if  acquires  an 
ownership  interest  in  the  unit  (or  enters 
into  a  I aase- purchase  aRreement  for  the 
unit)  that  It  inter>dfi  to  occ;upy  the  unit 
as  Its  pnncipaJ  residence  during  the  six- 
vear  penod  from  the  date  it  acquirea 
ownership  interest  in  the  unit,  unless 
the  recipient  detarmioes  that  the  family 
is  required  to  move  outside  the  market 
area  due  to  a  change  in  employment  or 
an  amet)<ency  situation  or  the  family 
sells  US  ownership  interest  The  family 
may  permit  others  to  rent  space  (such  as 
a  basement  area  »r  a  spare  bedroom)  in 
the  unit  occupied  by  the  family  as  its 
principal  residence.  (See  §572.1 15(c) 
concerning  the  rental  of  units  in  t  multi- 
unit  property  pun.:hased  by  a 
homebuyer  under  this  part  ) 

12)  Any  homebuyer  tnat  violates  the 
agrwemenl  made  under  paragraph  (c)(1) 
of  this  section  shall  be  subiect  to 
penalties  as  provided  in  the  transfer 
dijc^jments.  as  prescnbed  by  HUD. 

ji  Each  eiigioie  family  selected  for 
the  program  must  partiapale  in 
rounseimg  and  training  of  bomebuyers 
and  homeowners  regarding  the  general 
right.s  and  responsibilities  of 
homeownership. 

(dj  S(x:jai  secunty  numbers:  wage  and 
claims  intrirmo'ton  As  a  condition  of 
eligibihty  tor  homeownership  under 
this  part,  at  the  time  a  family  applies  for 
howeowriership  the  recipient  (or  other 
appropriate  antitvj  must 

il)  Reqi.ire  the  fam/iv  to  meet  the 
requirements  fer  the  dist.losure  and 
verification  of  social  secunty  numbers, 
as  providad  bv  24  CJ-H  par!  ''50.  and 

(2)  Require  the  famiiv  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wa^e  and  ciaim  info.Tnation  from 
State  Wage  Iniormation  Collection 
Agencies  as  provided  by  24  CFR  pa.t 

-60. 

(e)  Notification  of  rejected  applico.it 
families.  Recipients  or  another 
appropriate  entity  must  promptly  notify 
In  writing  anv  re)e<:ted  applicant  family 
of  the  grounds  for  anv  r«(«<:tion 

§577.115     TranaJer  o<  f»oin«own«rsWp 

ictaresta. 

,i]  Deadlmf  for  tmn-Jt^r  (1)  All  units 
in  eligible  properties  (including  in  rem 
properties)  must  be  transferred  to 
eligible  fam.lies  within  two  years  of  the 
effective  date  of  the  implementation 
grant  agreement,  except  as  otherwise 


provided  for  multi-unit  properties  in 
paragraph  (c)  of  this  section.  The 
transfer  must  involve  either; 

(i)  Acquisition  by  an  eligible  family  of 
an  ownership  interest  in  a  unit;  or 

(il)  Execution  of  a  lease-purchase 
agreement  for  a  unit. 

(2)  The  HUD  Field  Office  may 
approve  a  request  for  an  extension  of  a 
period  not  to  exceed  one  year  of  the 
deadline  hi  paragraph  (a)(1)  of  this 
section  on  a  per  program  or  per  unit 
basis,  provided  that  the  Field  Office 
determines  that  all  program  activities 
will  be  completed  in  accordance  with 
the  timing  requirements  of  §  572.210(0 
(including  any  extension  permissible 
thereunder). 

(b)  Form  of  ownership.  (1)  Forms  of 
ownership  interests  acquired  by  eligible 
families  under  this  part  may  include  fee 
simple  ownership  (including 
condominium  ownership),  cooperative 
ownership,  or  another  form  of 
ownership  interest  proposed  and 
justified  by  the  applicant  and  approved 
by  HUD.  HUD  will  not  approve  other 
forms  of  ownership  that  would 
substantially  limit  the  ability  of 
homeowners  to  realize  financial 
appreciation  in  the  value  of  their  homes 
as  determined  by  HUD.  The  type  of 
ownership  interest  must  be  consistent 
with  any  applicable  Slate  [or  territorial), 
local,  or  tribal  law. 

(2)  The  ownership  interest  may  be 
subject  only  to; 

(i)  The  restrictions  on  resale  required 
or  approved  under  §  572.130; 

in)  Mortgages,  deeds  of  trust,  or  other 
liens  or  instruments  securing  the 
eligible  family's  purchase  money 
financing  as  approved  by  the  recipient; 

or 

(iiil  Any  other  restrictions  or 
encumbrances  Lhat  do  not  impair  the 
good  and  marketable  nature  of  title  to 
the  ownership  interest  except  as 
otherwise  approved  by  the  recipient.  In 
approving  the  terms  of  an  eligible 
family's  purchase  money  financing  or 
any  other  encumbrances  on  the  property 
under  paragraphs  (b)(2)  (ii)  and  [iii)  of 
this  section,  the  recipient  shall  not 
approve  financing  terms  that  do  not 
comply  with  the  affordability  standards 
in  §  572.120,  or  mortgage  terms  and 
conditions  or  other  encumbrances  that 
in  effect  constinite  resale  restrictions 
lhat  would  not  be  approved  by  HUD 
under  this  part. 

(3)  Mutual  housing  is  eligible  only  to 
the  extent  it  provides  for  the  transfer  of 
o'wnership  interests  to  eligible  families. 

(c)  Tmn^  of  multi-unit  properties 
(1 )  In  the  case  of  a  two-to-four  unit 
property,  only  property  that  may  be 
divided  so  that  an  ownership  interest  in 
each  unit  may  be  acquired  by  an  el»gible 
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family  is  eligible.  HUD  may  grant  an 
exception  to  this  requirement  on  a 
program-by-program  basis  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the 
HOPE  3  program. 

(2)  HbD  rfeadquarters  will  consider 
and  may  approve  an  exception  under 
the  following  circumstances: 

(i)  The  reasonably  projected  net  rental 
income  will  be  included  in  the 
determination  of  the  appraised  value  of 
the  property  at  the  time  of  the 
homebuyer's  purchase; 

(ii)  The  rent  charged  by  the  owner 
will  not  exceed  the  Fair  Market  Rent 
established  by  HUD  for  the  area; 

(iii)  The  recipient  v/ill  provide  the 
homebuyer  with  counseling  and 
training  in  property  management,  and 
will  approve  the  form  of  lease  used  by 
the  homebuyer;  and 

(iv)  The  recipient  will  include  the 
family's  potential  net  rental  income  in 
calculating  the  family's  initial 
afforddbility  in  accordance  with 
§572.120  of  this  part. 

§  5?I  i20     Aftcva&biiiry  hUndttrtii, 
laj  init2aJ  afjordabihty.  (Ij  The 
monthly  expenditure  for  principal, 
interest,  taxes,  and  insurance  by  an 
eligible  family  that  is  required  under  the 
financing  for  acquisition  of  a  unit  must 
be  not  less  than  20  percent  and  not  more 
than  30  percent  of  the  adjusted  income 
of  the  family,  determined  in  accordance 
with  24  CFR  part  813  (where  the 
recipient  is  not  a  PHA/IHA).  part  913 
(where  the  recipient  is  a  PHA),  or  part 
905  (where  the  recipient  is  an  Indian 
tribe  or  IHA),  as  appropriate.  HUD  may 
approve  a  justified  request  for  a  floor 
lower  than  20  ptircent  to  avoid  undue 
hardship  to  families,  such  as  where  the 
cost  of  utilities  is  high. 

(2)  The  30  percent  cap  on  monthly 
payments  includes  closing  costs  only  if 
closing  costi  are  included  in  the  costs 
of  principal  and  interest,  or  are 
otherwise  required  to  be  paid  by  the 
homeowner  over  time  after  acquisition. 

(3)  Applicants  are  encouraged  .to 
consider  the  additional  monthly  costs  of 
utilities  and  other  monthly  housing 
costs,  such  as  condominium  and 
cooperative  fees,  in  determining 
whether  the  family  can  afford  to 
purchase  a  unit. 

(b)  Continued  affordability.  The 
recipient  must  develop  a  plan 
demonstrating  reasonable  efforts  to 
ensure  continued  affordability  by 
homeowners  in  the  eligible  property. 
Financing  that  would  impair  the 
continued  affordability  of  the  property 
for  homebuyers.  such  as  a  mortgage  that 
is  not  fully  amortizing  {e.g.,  a  "balloon" 
mortgage)  may  not  be  used.  The  plan 


should  take  into  account  such  program 
features  as  long-term  financing  at 
reasonable  terms,  energy  conservation, 
and  improvements  that  will  entail  low- 
cost  maintenance. 

SS72.125    R»ct£c#mert 'AMrvM. 

(a)  Purpose    \       ,         placement 
reserve  may  be  established  for  the 
homeowmership  program  only  if  HUD 
determines  it  is  necessary  to  prevent 
severe  financial  hardship  to  families 
caused  by  the  failure  of  a  major  system 
or  component  of  the  property  that 
would  render  the  unit  substandard. 
Initially,  the  reserve  must  be  justified  by 
the  applicant  and  approved  by  HUD  as 
part  of  the  program  budget  in  the 
application  or  an  amended  application. 

fb)  Need  for  resen-e  account.  In 
determining  the  need  for  a  replacement 
reserve,  the  applicant  or  recipient  must 
demonstrate  \hat  the  financial  status  of 
eligible  families  is  insufficient  to  meet 
the  needs  for  which  the  reserve  is 
established,  and  that  the  amount 
proposed  for  the  reserve  is  reasonable, 
taking  into  account  the  following 
factors: 

(1)  The  size  of  the  implementation 
grant  and  the  amount  of  matching 
contributions; 

(2)  The  availability  of  insurance,  and 
the  home  maintenance  and  repair 
capabihties  of  the  families;  and 

(3)  The  condition  and  age  of  the 
properties  and  each  of  their  major 
systems  and  components  (including  at 
least  the  heating,  plumbing,  and 
electrical  systems,  the  roof,  foundation, 
windows,  exterior  walls,  and  common 
area,  if  any). 

(c)  Drawdown  of  reserve  funds. 
Replacement  reserve  funds  may  only  be 
drawn  do\»Ti  under  the  Cash  and 
Management  Information  System  when 
specifically  needed  to  assist  a 
homeowner.  At  time  of  program 
closeout.  all  funds  approved  for  a 
replacement  resene  may  be  drawn 
down  to  fund  a  reserve  account.  The 
account  may  not  exceed  six  years 
estimated  replacement  cost  needs  for 
the  properties  transferred  under  the 
homeownership  program. 

(d)  Administration  of  the  reser\-e 
account.  The  recipient  must  identify  the 
entity  that  will  administer  the 
replacement  reserve  account  at  time  of 
program  closeout.  The  entity 
responsible  for  administering  the 
account  must  be  bonded  and  approved 
by  HUD.  The  account  must  be  interest 
bearing,  if  possible,  and  interest  earned 
thereon  must  be  used  for  the  purposes 
for  which  the  account  is  established. 
Unused  funds  at  the  end  of  the  term  of 
the  account  must  be  treated  as  program 
income  in  accordance  with  §  572.135(d). 


§  ■=  '2  1  in    n*8L  ictteng  on  rsMl*  by  InttM 

,>.,  ii.^  .;  lo  transfer.  A  homeowner 
may  transfer  the  homeowner's 
ovvmership  interest  in  the  unit,  subject 
only  to  the  right  to  purchase  under 
paragraph  (b)  of  this  section;  the 
requirement  for  the  purchaser  to  execute 
a  promissory  note,  if  required  under 
paragraph  (d)  of  this  section;  and  the 
limitation  on  the  amount  of  sales 
proceeds  a  family  may  retain  upon  sale 
within  the  first  six  years,  as  required 
under  paragraph  (c)  of  this  section. 

(b)  Right  to  purchase.  (1)  Where  a 
cooperative  has  jurisdiction  over  the 
unit,  it  has  the  prior  right  to  purchase 
the  ownership  interest  in  the  unit  from 
the  initial  homeowner  for  the  amount 
and  on  the  terms  specified  in  a  firm 
contract  between  the  homeowner  and  a 
prospective  buyer.  The  cooperative 
association  has  10  days  after  receiving 
notice  of  the  firm  contract  to  decide 
whether  to  exercise  its  right  and  60 
additional  days  to  complete  closing  of 
the  purchase. 

(2)  If  no  cooperative  has  jurisdiction 
over  the  unit  and  if  the  prospective 
buyer  is  not  a  low-income  family,  the 
recipient  or  a  PHA/H-JA  with 
jurisdiction  for  the  area  in  which  the 
unit  is  located,  whichever  is  specified  in 
the  documents  under  which  the  initial 
family  acquires  an  ownership  interest  in 
the  unit,  has  the  prior  right  to  purchase 
the  ownership  interest  in  the  unit  for 
the  aniount  and  on  the  terms  specified 
in  a  firm  contract  between  the 
homeowner  and  a  prospective  buyer. 
The  recipient  or  PH.\/IHA  has  10  days 
after  receivin^^  notice  of  the  firm 
contract  to  decide  whether  to  exercise 
its  right  and  60  additional  days  to 
complete  closing  of  the  purchase. 

(3)  Where  a  recipient,  cooperative,  or 
PHA/IHA  exercises  e  right  to  purchase, 
it  must  resell  the  unit  to  an  eligible 
family  promptly. 

(4)  Unless  ctnerwise  provided  in  the 
property  transfer  documents,  none  of 
the  provisions  of  paragraph  (b)  of  this 
section  epply  in  the  case  of  liquidation 
of  a  security  interest  in  the  property.  If 
FHA  has  insured  a  mortgage  on  the 
property,  the  provisions  of  paragraph  (b) 
of  this  section  shall  not  apply  upon 
occurrence  of  an  event  requiring 
termination  under  24  CFR  203.41(c)(2) 
or  234.66(c)(2). 

(c)  Limitation  on  equity  interest  an 
initial  homeowner  may  retain  from  sale 
during  first  six  years.  (1)  The  HOPE 
program  is  designed  to  assure  that  an 
initial  or  subsequent  homeowi-.er  does 
not  receive  any  undue  profit  from 
acquiring  a  unit  under  the  program  and 
that,  to  the  extent  the  sales  price  is 
sufficient,  an  initial  homeowner 
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recovers  the  equity  interest  in  the 
property.  With  r«spect  'o  any  saJe  by  an 
initial  homeowner  during  the  first  six 
years  after  arquisition.  the  famiiy  may 
retain  only  th«  amour.t  computed  under 
Lhis  parsgrsph  Any  excess  n.u?'  be 
distribu'ed  as  provided  in  §  572.135(b). 
The  amount  of  eq'.:ity  an  initial 
homeovvner  has  in  the  property  is 
determined  by  computinj^  the  sum  of 
the  following 

(i)  Thfi  cofvLnbution  to  eqj;ty  paid  bv 
the  family  Isjch  as  any  downp^vr :->n( 
(m  the  form  of  c«f.h  or  the  value  of 
sweat  equitx)  and  any  amount  paid 
towards  principal  on  a  inort<ja^e  ioflu 
dunna  the  c^riod  of  ow.-iersiupj. 

(u)  The  value  of  any  improvements 
(not  iiicluamg  normal  or  roc';ae 
maintenancaj  icsuiied  at  the  expense  of 
the  femily  duriag  the  faraiiy  s  tenure  as 
owner  (includiag  jmprovemenis  made 
through  suieat  equity),  as  deternnned  by 
the  recipient  or  other  entity  specifitMi  in 
the  approved  application  bas^d  on 
evidenca  of  amounts  spent  on  the 
improvements,  including  the  cost  of 
mateml  and  labor  (or  the  value  of  the 
sweat  vquityl,  and 

(lii)  The  appreciated  value, 
determined  by  applying  the  Consumer 
Pnce  Index  (Urban  Consumers)  or  otfjer 
HUD  approved  index  against  the 
contribution  to  equity  under  pa.'Hg.dprj. 
(d)  (i)  and  (li)  of  this  section, 

(2)  The  reapient  (or  other  entitvj  may. 
at  the  time  of  initial  sale,  enter  into  an 
agreement  with  the  family  to  s,'"  a 
maximum  amount  which  this 
appreciation  may  not  exceed. 

(3)  Amounts  that  count  towards  a 
family's  equity  may  not  also  count 
towards  the  match 

(d)  Promissory  note.  (1)  If  the 
purchase  pnce  of  the  unit  (adjusted,  if 
applicable  as  descr.bed  in  this 
paragraph]  paid  by  the  initial 
homebuyer  is  less  than  the  fair  market 
value  of  tiie  property  ("based  on  an 
appraisal  of  tne  value  of  Lhe  unit  after 
rt'hah  litatiOn  to  applicable  program 
standards  conducted  In  accordance  with 
the  appraisal  requirements  in 
§  572  lOOroj],  the  initial  homeowner 
must,  at  closing  execute  a 
nonamortizing,  nonrecourse, 
nninterest-beanng  promissory  note,  in 
a  form  acceptable  to  HUD,  equal  to  the 
difference  between  such  fair  market 
value  of  the  unit  and  tne  adjusted 
purchase  price,  together  with  a  security 
instrument  secunng  the  obligation  of 
the  note  and  recoraed  in  local  land 
records  or  oLher  applicable  system  of 
recordation  appropriate  to  the  type  of 
security  interest  bting  recorded.  The 
note  must  be  payable  to  the  recipient  or 
other  entity  designated  in  tne  approved 
homeownership  plan  In  determiaiiig 


the  amo'.nt  cf  the  promissory  note  and 
for  that  purpose  on!v.  the  pure  base 
pn(»  must  be  ad  just  eo  b\  dt»d  acting  all 
substantial  smounts  of  financial 
assistance  with  respect  to  the  family's 
acquisition  or  rehabilitation  of  the  unit 
that  would  result  m  an  undue  profit  to 
the  family  if  it  were  to  sell  the  unit  at 
the  beginning  of  the  7th  year  of 
homeownerrfiip.  <See  paragraph  (c)  of 
this  section  for  an  additional  restriction 
on  return  to  the  homeownor  on  rvasales 
during  the  first  six  years  i  For  this 
purpose,  "substantial  financial 
assistance"  includes  all  forms  of 
assistance  or  subsidy  from  HOPE  3 
resources  that  reduce  the  cash  return 
(sales  proceeds)  received  by  the 
recipient  for  the  unit  below  its 
appraised  afier-rehabilrtation  fair  market 
value  by  more  than  a  total  of  $4,000, 
including  (without  limitation) 
discounted  purchase  prices, 
dovimpayment  assistance,  and 
rehabilitetion  or  purchase  money  grants 
or  loans  that  ar*  not  repayable  on  an 
amortizing  basis  Finannngto 
homeowners  provider?  from  HOPE  3 
resources  may  not  be  assumed  by 
subsequent  homebuyers. 

(2)  With  respe'-t  to  a  sale  by  an  initi.il 
homeowner,  the  note  must  require 
payment  upcm  sale  by  the  initial 
homeowner,  to  the  extent  proceeds  nf 
the  sale  remain  after  pa^^^g  off  other 
outstanding  debt  secured  by  tiie 
property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement,  pa\ing  anv  other 'amounts 
due  in  connection  with  the  sa!<?  (such  as 
closing  costs  and  transfer  taxes),  and 
paying  the  family  the  aniount  of  its 
equity  in  the  property,  computed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(3)  With  respect  to  a  sale  by  an  initial 
homeowner  after  the  first  six  years  after 
acquisition,  through  the  20th  year,  the 
amount  payable  under  the  note  must  be 
reduced  by  »A«»i  of  the  original  principal 
amount  of  the  note  for  eadi  full  month 
of  ownership  by  the  family  after  the  end 
of  the  sixth  year.  The  homeowner  may 
retain  all  other  proceeds  of  the  sale. 

Example:  If  the  family  sells  at  the  end  of 
the  13th  year  of  homeownership  (at  the  half- 
way point  between  the  end  of  the  sixth  year 
and  the  end  of  the  20th  year  of  ownership), 
*ViM«  (or  one- half)  of  the  note  would  be 
forgiven,  and  only  half  of  the  principal 
amount  of  the  note  would  be  payable  from 
sales  proceeds.  The  Csnily  could  retaui  all 
remaining  proceeds,  including  proceeds  due 
to  normal  market  value  increases  in  the  value 
of  the  property.  If  the  initial  homeowner 
retains  ownership  for  20  or  more  years,  the 
entire  amount  of  the  note  would  be  forgiven 

(4)  Where  a  subsequent  purchaser 
during  the  20-year  period,  measured  by 


ti-e  term  of  the  initial  promissory  note. 
purchases  the  property  for  less  than  the 
then  current  fair  market  value 
(detern.infd  in  accordance  wnth  the 
appraisal  requirements  m  §  572.100(b]), 
the  purchaser  must  also  execute  at 
closing  a  promissory  note  and  mortgage 
(to  be  recorded  as  stated  in  paragrrph 
(d)(1)  of  this  section)  payable  to  the 
recipient  or  its  designee,  for  the  amount 
of  ilie  discount  (but  no  more  than  the 
amount  pavable  at  the  time  of  the  sale 
on  the  promissory  note  by  the  sailer). 
The  term  of  the  promissory  note  must  be 
the  period  rer.ieining  of  the  originci  20- 
year  period.  The  note  must  require 
payment  upon  sale  ^y  the  suhsec;-.-'er* 
homeowner,  to  the  extent  proceeds  of 
the  sale  remain  after  covering  costs  of 
the  sale,  pnying  off  other  outstanding 
debt  secured  by  the  property  that  was 
incurred  for  the  purpose  of  acquisition 
or  propfrtv  imprtrvement,  and  paying 
anv  other  amounts  due  in  connection 
with  the  sale.  The  amount  payable  on 
the  note  must  be  reduced  by  a 
pert_ent.ige  of  the  original  principal 
amount  of  the  note  for  each  full  month 
of  owi.-'^ship  by  the  subsequent 
homeowner.  The  percentage  must  be 
computed  by  determining  the 
percentage  of  the  term  of  the  promissory 
note  the  homeov\mer  has  owned  the 
p.-opertv.  The  remainder  may  be 
retained  by  the  subsequent  homeowner 
selling  the  property. 

Example  If  the  subsequent  homeowaer 
acquires  th«  property  from  an  Initial 
homp.o'A'ner  at  the  end  of  year  4,  there  are  :32 

rr.nr.ths  (tfi  years  x  12}  remaining  in  the  20- 
vprtr  period.  The  term  of  the  promisKiry  note 
IS  IB  years  If  the  subsequent  homeowner 
sells  at  the  end  of  year  10,  having  owned  the 
property  for  72  months  (6  years  x  121,  »^i»,j 
(37  5  pfrcent)  of  the  note  would  be  forgiven, 
and  62  =>  p«rcnnt  of  the  principal  amount  of 
the  p.crte  wnuiri  oe  payable  from  sales 
proceeds.  The  family  could  retain  all 
remaining  p.-oceeds,  inciudir.g  pro.ifH'Js  di»e 
to  normal  maritet  value  increa.sfts  in  tlifl  v&hf 
of  the  p.-oper'y  If  the  gubsequent  homeowner 
retains  ownership  until  the  end  of  the  ir.it.al 
20-year  per.iid  Iter  16  years,  in  the  example), 
the  er.tiie  dmoL.rt  of  thf  ne'e  would  bo 
forgiven. 

(e)  Additional  rpf^tn'ctinns. 
Notwithstandu^g  paragraph  (s)  of  this 
section,  an  applicant  may  propose  in  its 
application,  and  HLT3  may  approve, 
additional  reasonable  rfi^itnctions  on  the 
resale  of  units  under  the  program  HLT) 
does  not  encov.'age  additional 
restrictions,  but  HLTD  approval  will  l»e 
based  or.  a  re\new  of  the  individufil 
circumstances.  However.  HUD  will  not 
approve  restrictions  that  it  determines 
will  substantially  limit  the  ability  of 
homeowners  to  realize  financial 
appreciation  in  the  value  of  their  homes. 
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prci^ram.  including  adait.nr.:ii 
homeownership  opportunities  eligible 
i;-;der  the  HOPE  3  program, 
improvements  to  properties  under  the 
HOPE  3  program,  business 
oppo.lunities  for  low-income  families 
partirpdtinK  m  the  HOPE  3  program. 
s   pportiVB  services  related  to  the  HOPE 
3  program,  and  ot>,er  activities  approved 
by  HUD,  either  as  part  of  the  approved 
application  or  later  en  request.  Such 
proceeds  include  the  full  consideration 
received  by  the  recipient  or  other  entity 
for  the  property,  including  principal 
and  interest  on  purchase  money  loans 
from  HOPE  3  funds  or  match. 

(b)  Resale  proceeds  Fifty  percent  of 
any  portion  of  the  net  sales  proceeds 
that  may  not  be  retained  by  the 
homeow  ner  under  §  572.130  (c),  (d).  and 
(e)  must  be  paid  to  the  recipient,  or 
another  entity  approved  by  HUD,  for  use 
for  additional  homeownership 
opportunities  eligible  under  the  HOPE  3 
program,  improvements  to  properties 
un  Jer  the  HOPE  3  program,  business 
0,  portunities  for  homeov\Tiers  under  the 
HOPE  3  program,  s-jpportive  services 
related  to  the  HOPE  3  program,  and 
other  activities  approved  by  HUD  in  the 
approved  homeownership  program  or 
later  on  request.  The  remaining  50 
percent  must  be  collected  by  the 
recipient  and  retunied  to  HUD  within 
15  days  of  the  sale  for  use  under  the 
HOPE  3  program,  subject  to  any 
limitations  contained  in  appropriations 
Acts. 

(c)  Requirements  for  use  of  sale  and 
resale  proceeds.  Sale  and  resale 
proceeds  must  be  committed  for 
approved  activities  within  one  year  of 
rei.eipt  but  may  not  be  commingled  with 
HOPE  3  grant  or  match  funds  being 
expended  on  approved  activities.  All 
sale  and  resale  proceeds  must  be 
separately  accounted  for  by  the 
recipient,  and  50  percent  of  all  resale 
proceeds  received  by  the  recipient  must 
be  returned  to  HUD.'as  described  in 
paragraph  (b)  of  this  section.  Recipients 
may  use  up  to  15  percent  of  their  sale 
and  resale  proceeds  for  administrative 
expenses  to  expand  their  HOPE  3 
program  and  provide  additional 
homeownership  opoortunities. 
Kt-ripients  must  retain  records  on  the 
use  of  these  funds  to  the  same  level  of 
d-'tail  as  required  of  grant  funds  under 
the  HOPE  3  system  or  whatever  records 
HIT)  othorv^-ise  prescribes.  The 
r-  cipient,  and  any  other  ontitv  Bppmved 


resale  proceeds,  remain  responsible  to 
comply  wida  the  requirements  of  this 
part  with  respect  to  such  proceeds, 
notwithstanding  closeout  of  the  HOPE  3 
grant. 

(d)  Progi^m  income  Any  program 
income,  as  defined  in  §  572.5,  received 
by  the  recipient  must  be  treated  as  such 
in  accordance  with  the  requirements  of 
24CFRpart  85. 

§572  MO     ^'f-.rd  paty  -g^ti. 

The  requirements  under  this  part 
regarding  housing  quality  standards, 
resale,  or  transfer  of  the  ownership 
interest  of  a  homeovimer  are  judicially 
enforceable  against  the  recipient  with 
respect  to  actions  involving 
rehabilitation,  and  against  purchasers  of 
eligible  property  under  the  HOPE  3 
program  or  their  successors  in  interest 
(to  the  extent  such  requirements  apply 
to  purchasers  and  their  successors  in 
interest)  with  respect  to  other  actions. 
by  affected  low-income  families.  PHAs/ 
IHAs.  and  any  agency,  corporation,  or 
authority  of  the  United  States 
government.  The  parties  specified  in  the 
preceding  sentence  are  entitled  to 
reasonable  attorney  fees  upon  prevailing 
in  any  such  judicial  action. 

§572.1^5     Dispiacamsnt  p-.3)'iit>irftfi 
protection  of  nonpufchas.ng  re«(denu. 

(a)  Displacement  prohibited.  (1)  No 
person  may  be  displaced  from  his  or  her 
dwelling  as  a  direct  result  of  a 
homeownership  program  under  this 
part.  This  does  not  preclude 
terminations  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  the  unit.  Each 
resident  of  an  ehgible  property  on  the 
date  the  application  for  an 
implementation  grant  was  submitted  to 
HUD  and  each  resident  at  the  time  the 
property  is  selected  must  be  given  an 
opportunity  to  become  a  homeowner 
under  this  program  if  the  resident 
quahfies  as  an  eligible  family  and  meets 
other  program  requirements.  If  the 
resident  does  not  qualify  or  does  not 
elect  to  move,  the  property  is  not 
eligible.  The  protections  provided  to 
residents  under  this  section  do  not 
apply  to  the  former  owner  of  the 
property  if  Lhe  property  is  acquired  from 
him  or  her  as  a  result  of  a  tax  or 
mortgage  foreclosure. 

(2)  In  addition  to  any  applicable 
sanc-tions  under  the  grant  agreement,  a 
violation  of  paragraph  {a)(lj  of  this 
section  may  trigger  a  requirement  to 
provide  relocation  assistance  in 
accordance  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
governmentwide  implementing 
regulations  at  49  CFR  part  24. 


(b)  Relocation  assistance  for  residents 
who  elect  to  move  The  recipient  must 
offer  each  nonpurchasing  resident  wdio 
elects  to  move  relocation  assistance  in 
accordance  with  the  approved 
homeownership  program.  The  program 
must  provide,  at  least,  the  following 
assistance: 

(1)  Advisory  services,  including 
timely  information,  counseling 
(including  the  provision  of  information 
on  a  resident's  rights  under  the  Fair 
Housing  Act),  and  referrals  to  suitable, 
affordable,  decent,  safe,  and  sanitary 
alternative  housing; 

(2)  Payment  for  actual,  reasonable 
moving  expenses;  and 

(3)  Financial  assistance  sufficient  to 
permit  relocation  to  suitable,  affordable, 
decent,  safe,  and  sanitary  housing.  This 
requirement  is  met  if  the  family  is 
provided  the  opportunity  to  relocate  to 
suitable,  decent,  safe,  and  sanitary 
housing  for  which  the  monthly  rent  and 
estimated  average  utility  costs  do  not 
exceed  the  greater  of  30  percent  of  the 
person's  income  or  the  person's 
monthly  rent  before  relocation  and  the 
estimated  average  monthly  utility  costs. 
The  homeownership  program  must 
specify  the  period  for  which 
replacement  housing  assistance  will  be 
provided  to  persons  who  do  not  receive 
assistance  through  a  Section  8  rental 
certificate  or  voucher  or  other  housing 
program  subsidy. 

(c)  Temporary  relocation.  The 
recipient  must  provide  each  resident  of 
an  eligible  property,  who  is  requirwd  to 
relocate  temporarily  to  permit  work  to 
be  carried  out,  with  suitable,  decent, 
safe,  and  sanitary  housing  for  the 
temporary  period  and  must  reimburse 
the  resident  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation, 
including  the  costs  of  moving  to  and 
from  the  temporarily  occupied  housing 
and  any  increase  in  monthly  costs  of 
rent  and  utilities. 

(d)  Notice  of  relocation  assistance.  As 
soon  as  feasible,  each  recipient  must 
give  each  resident  of  an  eligible 
property  a  written  description  of  the 
applicable  provisions  of  this  section. 

Subpart  C— Grants 

9  572.200    Planning  grants. 

(a)  General  authority.  HUD  will  make 
HOPE  3  planning  grants  to  applicants 
for  the  purpose  of  developing  HOPE  3 
homeowrnership  programs  under  this 
part.  Applications  will  be  selected  in  a 
national  competition  in  accordance  with 
the  selection  process  and  NOFA 
described  in  subpart  D  of  this  part.  The 
maximum  afnount  of  a  planning  grant 
will  be  specified  in  the  NOFA. 
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fb)  CK-erall  limitations  (1)  If  two  or 
more  fundable  applications  for  planning 
grants  propose  suostantially  the  same 
general  locations,  the  highest  ranking 
application  will  be  selected.  However. 
HLT)  .may  reduce  the  scope  of  an 
application  if  the  size  of  the  jurisdiction 
is  sufficiently  large  to  justify  approval  of 
more  than  one  grantee  HUD  may  also 
approve  a  planning  grant  in  an  area 
where  an  implementation  grant  already 
exists  or  is  being  approved  m  the 
current  funding  round  as  long  as  the 
program  that  could  result  from  the 
planning  grant  will  not  lead  to 
substantial  competition  among  grant 
recipients  for  eligible  properties. 
Howevp',  if  a  determination  is  made 
that  the  approval  of  both  a  planning 
grant  and  imp'emer'dti'jn  grant  will 
lead  to  substantial  c  .irr.petition  for 
eligible  properties,  only  the 
implementation  grant  will  be  approved. 

(2)  A  single  applicant  may  apply  for 
m.ore  than  one  planning  in  response  to 
any  NOF.^.  but  HUD  will  not  approve 
more  than  one  planning  grant  for  any 
one  applicant. 

(3)  An  applicant  who  has  previously 
received  a  HOPE  3  planning  grant  or 
i.mplementation  grant  is  not  eligible  for 
an  additional  HOPE  3  planning  grant. 

(4)  No  amendments  to  increase 
previously  approved  grant  amounts  are 
allowed. 

(c)  Scope  of  program.  (1)  Applications 
that  identify  a  public  body  as  the  entity 
to  execute  the  grant  agreement  may  only 
propose  a  program  to  be  carried  out 
wUhin  the  jurisdiction  of  that  entity. 
Applications  that  identify  a  private 
nonprofit  organization  as  the  entity  to 
execute  the  grant  agreement  may 
propose  a  program  to  be  carried  out 
within  two  or  mor?  jurisdictions.  No 
application  may  propose  a  program  to 
be  carried  out  in  m.ore  than  one  State, 
except  for  Indian  t.'tbes  or  LHAs  whose 
jurisdiction  covers  more  than  one  State. 

(2)  An  applicant  must  demonstrate 
that  at  least  10  units  in  eligible 
properties  will  be  available  for  use  in 
the  area  proposed  for  the  program 
through  evidence  of  current  availability 
or  evidence  of  availability  during  the 
12-month  penod  prior  to  submission  of 
the  application. 

(d)  DeacHine  for  completion  of 
activities  (1)  .^ctivities  under  a 
planning  grant,  including  the 
requirements  outlined  in  paragraph 
(d)(2l  of  this  section,  must  be  carried  out 
within  12  m.onths  of  the  effective  date 
of  the  planning  grant  agreement.  HUD 
Field  Offices  may  extend  the  period  up 
to  60  days  HIT)  may  deobligate 
amounts  not  drawn  down  by  the 
approved  completion  date.  HUD 
Headquarters  may  approve  a  request  for 


an  additional  extension  for  costs  related 
to  the  preparation  of  an  implementation 
grant  application  where  it  determines  an 
extension  is  necessary. 

(2)  Each  recipient  must  submit  either; 

(i)  An  implementation  grant 
application  by  the  deadline  datte  stated 
in  a  HOPE  3  NOFA  issued  within  12 
months  of  the  effective  date  of  the 
planning  grant  agreement;  or 

(ii)  A  report  on  activities  undertaken 
under  the  planning  grant  agreement, 
including  the  recipient's  determination 
whether  it  is  feasible  for  it  to  undertake 
a  homeownership  program  and  an 
assessment  of  the  factors  used  to  make 
the  determination. 

§572  205    Planning  grants — eligible 
activities. 

Planning  grants  may  be  used  for  the 
reasonable  costs  of  eligible  activities 
necessary  to  develop  homeowmership 
programs  under  this  part.  No  additional 
activities  may  be  approved.  Applicants 
are  not  required  to  request  funding  for 
each  type  of  eligible  activity.  Only  costs 
incurred  on  or  after  the  effective  date  of 
the  grant  agreement  qualify  for  funding 
under  this  part.  Activities  eligible  under 
a  planning  grant  are: 

(a)  Assessing  stock  of  eligible 
properties.  Assessing  the  availability  on 
an  ongoing  basis  of  eligible  properties  of 
the  appropriate  condition,  type,  and 
price  in  specific  neighborhoods  or  areas 
to  implement  a  homeowmership 
program.  For  example,  planning  grants 
may  be  used  to  fund  the  costs  of 
obtaining  and  analyzing  lists  of 
potentially  eligible  properties  from 
appropriate  Federal,  State,  and  local 
agencies  and  inspecting  representative 
properties,  including  inspection  for  the 
purpose  of  evaluating  potential  lead- 
based  paint  hazards.  Technical  studies 
to  evaluate  environmental  problems  and 
to  determine  whether  mitigation  is 
feasible  are  eligible. 

(b)  Training  and  technical  assistance 
for  grant  recipients.  Training  of  and 
technical  assistance  to  grant  recipients 
related  to  development  of  a  specific 
homeownership  program.  This  may 
include,  for  example,  courses  in  real 
estate  financing  and  examining 
alternative  approaches  for  carrying  out  a 
homeownership  program.  Training  and 
technical  assistance  may  only  be 
provided  by  qualified  entities  other  than 
the  recipient  and  may  not  be  provided 
to  any  individual  or  group  other  than 
the  grant  recipient  and  any  cooperating 
entity  named  in  the  approved 
application. 

(c)  Feasibility  studies.  Studies  of  the 
feasibility  of  a  specific  homeownership 
program,  including  whether  the 
program  can  be  designed  to  meet  the 


affordabijity  standards  under  §  572.120 
and  achieve  financial  feasibility. 

(d)  Prplininary-  nrchitecturofand 
engineering  work  Preliminary 
architectural  and  engineering  work, 
including  developing  fistimates  of  the 
amount  of  work  necessary  to  support 
rehabilitation  of  a  typical  unit  that  may 
be  acquired  by  an  eligible  family  under 
the  program  and  other  cost  estimates  to 
be  included  in  a  HOPE  3 
implementation  grant  application. 

(e)  Identification  of  coun<-eling  and 
training  curricula  and  sources. 
Identification  of  course  curricula  and 
sources  that  can  provide  homebuyer  and 
homeowner  counseling  and  training, 
including  such  subjects  as  personal 
financial  management,  home 
maintenance,  home  repair,  construction 
skills  (to  the  extent  appropriate, 
especially  where  eligible  families  will 
do  some  of  the  rehabilitation  ("sweat 
equity")),  and  general  nghts  and 
responsibilities  of  a  homeowmer. 
Development  of  new  curricula  is  not  an 
eligible  cost. 

(f)  Economic  development  planning. 
Planning  for  economic  development 
activities  that  are  eligible 
implementation  grant  activities  under 
§572.215.  The  aggregate  amount  of 
planning  and  implementation  grants 
that  may  be  used  for  economic 
development  activities  related  to  any 
one  HOPE  3  program  may  not  exceed 
$250,000. 

(g)  Security  plans  Development  of 
security  plans.  This  activity  may  cover, 
where  necessary,  such  costs  as  assessing 
the  need  for  negotiating  agreements 
with  local  law  enforcement  agencies 
and  for  planning  security  systems. 

(h)  Application  for  an  implementation 
grant.  Preparation  of  an  application  for 
an  implemientation  grant  to  carry  out  a 
homeownership  program  under  this 

part. 

(i)  Administrative  costs. 
Administrative  costs  necessary  to  carry 
out  the  eligible  activities  specified  in 
the  approved  application. 

§572.210    Implementation  gr»nt». 

(a)  General  authority.  HUD  will  make 
implementation  grants  to  HOPE  3 
applicants  for  the  purpose  of  carrying 
out  homeownership  programs  approved 
under  this  part.  Applications  will  be 
selected  t  ompetitively  within  Regional 
allocations  in  accordance  with  the 
selection  process  described  in  subpart  D 
of  this  part.  The  maximum  amount  of  an 
impleme!itatinn  grant  will  be  specified 
in  the  NOFA. 

(b)  Begional  fund  allocations.  HUD 
will  allocate  fijnding  authority  for  each 
of  the  10  HUD  Regions  by  formula  based 
on  three  equally  weighted  factors.  The 
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fai  tnrs  ,n  paiagrq,  hs  (b)  (1)  and  (2)  of 
this  section  measure  the  need  for  the 
program  and  the  factor  in  paragraph 
(b)(3)  of  this  section  measures  the 
supply  of  ehgible  property  available  for 
the  orogram.  The  factors  are: 

(1 J  The  number  of  rental  units  in  the 
Region,  as  determined  by  the  Bureau  of 
the  Census,  occupied  by  persons  with 
incomes  at  or  below  the  poverty  level 
(half  of  the  weight  for  this  .actor),  and 
the  total  number  of  occupied  rental 
units  in  the  Region  (for  the  other  half): 

(2)  The  number  of  rental  units  in  the 
Region  that  are  unsuitable  because: 

U)  The  units  lack  or  have  incomplete 
plumbing; 

(ii)  The  units  are  occupied  by 
residents  who  are  paying  more  than  30 
percent  of  adjusted  income  toward  rent 
(including  utilities); 

(iii)  The  units  are  occupied  by  an 
average  of  more  than  one  person  in  the 
ho  j'^ehold  per  room;  or 

(iv)  The  units  lack  or  have  incomplete 
kitrhens;  and 

(3)  The  number  of  single  family 
properties  (with  up  to  four  units. 
indiiding  condominium  units)  in  the 
Region  owned  by  HID,  the  Resolution 
Trast  Corporation,  the  Department  of 

\  eterans  Affairs,  and  the  Department  of 
Agriculture. 

(c)  Overal!  liTTDiatinns  (1)  hTD  r-,ay 
approve  more  than  one  grant  for  a 
program  to  be  carried  out  in  a 
jurisd'Ction,  so  long  as  ditferer,t 
applicants  are  the  grantees  and  the  size 
of  the  junsdiction  is  sufficiently  large  to 
justify  approval  of  more  thsn  ,;)ne 
grantee.  A  single  applicant  xav  apply 
for  more  than  one  implemer.tanon  grant. 
but  Hl'D  will  not  approve  grants  for  any 
one  applicant  that  total  more  than  the 
ir.axim'jm  grant  amount  specified  in  the 
NOFA, 

(2)  AppiicanLs  rr.u.>t  propost  a 
k?eographic  scope  ihat  ,s  reasonably 
related  to  the  nur^.ber  cf  units  and  total 
'  Gst  of  the  proposed  program. 

(3)  No  amendments  to  increase 
previously  approved  grant  amounts  are 


ailc 


wed. 


[■;)  HL'D  resent's  ;ht-  right  to  reject 
one  or  more  fundable  applications  or 
adjust  their  propo.sed  geographic  scope 
when  it  finds  substantial  competition 
fcT  eligible  properties  is  likely  to  result 
from  approval  cf  all  applications 
propo.sing  to  sen.-e  Substantially 
overlapping  areas. 

(d)  Scope  of  program.  (1)  Applications 
that  identify  a  public  body  as  the  entity 
to  execute  the  grant  agreement  may  only 
propose  a  program  to  be  carried  out 
Within  the  junsdiction  of  that  entity. 
Applications  tiiet  identify  a  private 
nonprofit  organization  as  the  entity  to 
e.KL-cute  the  grant  agreement  may 


propose  a  program  to  be  carried  out 
within  two  or  more  jurisdictions.  No 
application  may  propose  a  program  to 
be  carried  out  in  more  than  one  State, 
except  for  Indian  tribes  or  IHAs  whose 
jurisdiction  covers  more  than  one  State. 

(2)  An  applicant  must  demonstrate 
that  at  least  10  units  in  eligible 
properties  will  be  available  for  use  in 
the  area  proposed  for  the  program 
through  evidence  of  current  availability 
or  evidence  of  availability  during  the 
12-month  period  prior  to  submission  of 
the  application. 

(e)  Matching  requirement.  (1)  Except 
as  provided  in  paragraph  (e)(2)  of  this 
section,  recipients  of  implementation 
grants  must  assure  that  matching 
contributions  equal  to  not  less  than  33 
percent  of  the  amount  of  the 
implementation  grant  will  be  provided 
from  non-Federal  sources  to  carry  out 
the  homeownership  program.  Eligibility 
requirements  for  matching  contributions 
are  described  in  §  572.220. 

(2)  Where  the  recipient  is  an  IHA.  and 
the  IHA  (acting  in  that  capacity)  has  not 
received,  and  will  not  receive,  amounts 
under  title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
for  the  fiscal  year  in  which  HUD 
obligates  HOPE  grant  funds,  the  match 
requirements  under  paragraph  (e)  of  this 
section  and  §572.220  will  not  apply. 

(f)  Deadline  for  completion  of 
activities.  A  recipient  must  spend  all 
implementation  grant  amounts  within 
four  years  from  the  effective  date  of  the 
grant  agreement.  The  HUD  Field  Office 
may  approve  a  request  to  extend  the 
deadline  not  to  exceed  six  months.  HUD 
Headquarters  may  approve  a  request  to 
extend  the  deadline  up  to  six  additional 
months  for  the  completion  of  eligible 
activities,  where  it  determines  an 
extension  is  necessary. 

§572.213     I"- r.ieme^'tat  or;  g--a,'-iT«,     «   ^;.i,■e 
BCtlvities. 

Implementation  grants  may  be  used 
for  the  reasonable  costs  of  eligible 
activities  necessary  to  carry  out  a 
homeownership  program  under  this 
part.  Only  costs  incurred  on  or  after  the 
effective  date  of  an  implementation 
grant  agreement  qualify  for  funding 
under  this  part.  Eligible  activities 
include: 

(a)  Acquisition  of  eligible  properties 
by  the  recipient.  Acquisition  of  eligible 
properties  for  the  purpose  of 
transferring  ownership  interests  to 
eligible  families  in  a  homeownership 
program  under  this  part,  in  accordance 
with  §572.100.  (Where  the  applicant 
owns  the  eligible  property  or  where  HUD 
otherwise  determines  that  an  "arms 
length  "  relationship  for  acquisition  does 
not  exist,  program  funds  may  not  be 


used  for  acquisition  of  the  property  for 
the  program.  However,  if  the  property  is 
owned  by  an  eligible  source,  it  may  be 
donated  as  match  in  accordance  with 
§  572.220(b)(4).) 

(b)  Recipient  closing  costs.  Customary 
and  reasonable  closing  costs  of  the 
buyer  associated  with  the  purchase  of 
eligible  properties  under  the  program. 

(c)  Financial  assistance  to 
homebuyers.  Provision  of  assistance  to 
families  to  make  acquisition  and 
rehabilitation  of  eligible  properties 
affordable,  in  accordance  with 

§  572.105(b). 

(d)  Rehabilitation.  Rehabilitation  of 
the  eligible  property  covered  by  the 
homeownership  program,  in  accordance 
with  standards  and  cost  limitations 
established  by  HUD  in  S  572.100. 

(e)  Architectural  and  engineering 
work.  Architectural  and  engineering 
work,  and  related  professional  services 
required  to  prepare  architectural  plans 
or  drawings,  write-ups,  specifications, 
or  inspections,  including  inspections  for 
the  purpose  of  evaluating  potential  lead- 
based  paint  hazards. 

(f)  Relocation.  Relocation  of  residents 
in  eligible  properties  who  elect  to  move. 
in  accordance  with  §  572.145(b). 

(g)  Temporary  relocation  of 
homebuyers.  Temporary  relocation  of 
residents  during  rehabilitation,  in 
accordance  with  §  572.145(c). 

(h)  Legal  fees  Customary  and 
reasonable  costs  of  professional  legal 
services. 

(i)  Replacement  reserves.  A  single 
replacement  reserve  for  the  properties 
under  the  program  if  necessary,  in 
accordance  with  §  572.125. 

(j)  Homebuyer  outreach  and  selection. 
Reasonable  and  necessary  costs  of 
marketing  the  program  to  potential 
homebuyers  and  of  identifying  and 
selecting  homebuyers  under  the 
program.  These  costs  may  include  costs 
related  to  implementing  the  affirmative 
fair  housing  marketing  strategy  required 
under  §572.110. 

(k)  Counseling  and  training. 
Counseling  and  training  of  only  those 
homebuyers  (and  their  alternates)  and 
homeowners  selected  under  the 
homeownership  program.  This  may 
include  such  subjects  as  personal 
financial  management,  home 
maintenance,  home  repair,  construction 
skills  (especially  where  the  eligible 
family  will  do  some  of  the 
rehabilitation),  property  management 
for  owners  of  multi-unit  properties,  and 
the  general  rights  and  responsibilities  of 
homeownership. 

(1)  Property  management  and  holding 
costs.  Reasonable  and  necessary  costs 
related  to  properly  maintaining  and 
securing  eligible  properties  after 
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acquisition  or  donation  and  before  sale 
to  an  eligible  homebuyer  These  costs 
may  include  property  insurance 
expenses,  security  costs,  property  taxes, 
utility  charges,  and  other  costs  related  to 
sound  property  management  of 
recipient-owned  properties  before  sale 
under  the  program.  These  costs  may  not 
be  charged  relative  to  eligible  properties 
donated  to  the  program  by  the  recipient 
or  another  entity  that  HLT)  determines 
does  not  have  an  "arm's  length" 
relationship  with  the  recipient. 

(m)  Recipient  training  needs. 
Defraying  costs  for  ongoing  training 
needs'  of  the  recipient  for  courses  of 
insLrtiction  that  are  directly  related  to 
developing  and  carr/mg  out  the 
homeoHmership  program, 

(n)  Economic  development.  Economic 
development  activities  that  promote 
economic  self-sufficiency  of 
hcmebuyers  and  homeowners  under  the 
homeownership  program.  The  economic 
development  activities  must  be  directly 
related  to  the  homeownership  program, 
and  may  only  benefit  families  and 
individuals  who  are  homeowners  or 
who  have  been  selected  as  hom.ebuyers 
under  the  program  These  costs  are 
limited  to  job  training  or  retraining  and 
day  care  costs  of  those  participating  in 
job  training  and  retraining  activities 
approved  under  the  HOPE  3  program. 
The  recipient  must  enter  into  written 
agreemen's  with  the  providers  of 
eccnGm,ic  development  services 
specifying  the  ser.  ices  to  be  provided, 
including  estimates  of  the  numbers  of 
homebuyers  and  hom.eowners  to  be 
assisted.  The  aggregate  amount  of 
planning  and  implem.entation  grants 
that  may  be  used  for  economic 
development  aaivities  related  to  any 
one  program  may  not  exceed  $250,000. 

(o)  Administrative  costi.  Reasonable 
and  necessary  costs,  as  described  and 
valued  in  accordance  with  the  0MB 
Circular  Nos.  A-87  or  .^-122,  as 
applicable,  incuned  by  a  recipient  in 
carrying  out  the  HOPE  3  program.  The 
total  amount  that  may  be  spent  on 
administrative  activities  from  the 
implementation  grant  and  any 
contribution  toward  the  match  may  not 
exceed  15  percent  of  the  amount  of  the 
grant  For  purposes  of  complying  with 
the  15  percent  limitation,  administrative 
costs  do  not  include  the  cost  of 
activities  that  are  separately  ehgible 
under  this  section. 

(p)  Other  activities  Other  activities 
proposed  by  the  applicant,  to  the  extent 
the  applicant  justifies  them  as  necessary 
for  the  proposed  homeownership 
program  and  HUD  approves  them. 
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{  572.220    Implementation  grants- 
matching  requirements 

(a)  Genera!  rfquiremerits.  (ll  Each 
recipient  must  assure  that  matching 
contributions  equal  to  not  less  than  33 
percent  of  the  amount  of  the 
implementation  grant  shall  be  provided 
from  non-Federal  sources  to  carry  out 
the  homeownership  program.  (See 
§  572.210(e)  for  an  exception  for  certain 
IHAs  to  the  matching  requirements.) 
Amounts  contributed  to  the  match  must 
be  used  for  eligible  activities  or  in 
accordance  with  the  requirements  of 
this  section. 

(2)  All  contributions  toward  eligible 
activities  to  be  counted  toward  the 
match  must  be  provided  no  later  than 
the  deadline  for  completion  of  program 
activities  established  in  accordance  with 
§  572.210(f).  except  as  permitted  under 
paragraphs  (b)(l)(iv)  and  [b)(3)  of  this 

section. 

(b)  Form.  Contributions  may  only  be 
in  the  form  of: 

(1)  Cash  contributions,  (i)  Cash 
contributions  from  non-Federal 
resources  contributed  permanently  for 
uses  under  the  HOPE  3  program  by  the 
applicant,  non-Federal  public  entities, 
private  entities,  or  individuals,  except 
that  a  cash  contribution  in  the  form  of 
a  down  payment  made  by  an  eligible 
family  may  not  count  as  a  matching 
contribution.  Funds  will  be  considered 
permanently  contributed  if  all  principal, 
interest,  and  any  other  return  on  the 
contribution  are  used  for  eligible 
activities  in  accordance  with  program 
reouirements. 

(ii)  Non-Federal  resources  may 
include: 

(A)  Contribution  of  trust  funds  held 
by  Federal  agencies  for  Indian  tribes: 

(B)  PHA  section  8  operating  reserve 
funds,  where  approved  by  UVD. 

(C)  Income  from  a  Federal  g.^ant 
earned  after  the  end  of  the  award  period 
if  no  Federal  programmatic 
requirements  govern  the  disposition  of 
the  program  income  (e.g.,  repayments 
from  closed  out  grants  under  the  Urban 
Development  Action  Grant  Program  (24 
CFR  part  570,  subpart  G),  the  Housing 
Development  Grant  Program  (24  CFR 
part  850),  and  the  Rental  Rehabilitation 
Program  (RRP)  when  all  RRP  g;rant  years 
of  participation  by  an  RRP  recipient 
have  been  closed  out  by  HUD); 

(D)  Amounts,  determined  in 
accordance  with  paragraph  (b)(l)(iv)(B) 
of  this  section,  that  have  been  requested 
by  the  applicant  in  an  application 
submitted  to  the  Federal  Housing 
Finance  Board  for  assistance  under  its 
affordable  housing  program,  so  long  as 
the  application  is  approved  within  30 
days  of  HUD's  conditional  approval  of 
the  HOPE  3  application. 


(iii)  Non-Federal  resources  may  not 
include: 

(A)  Funds  from  a  Community 
Development  Block  Grant  under  section 
106(b)  or  section  106(d).  respectively,  of 
the  Housing  and  Community 
Development  Act  of  1974,  except  to  the 
extent  permitted  for  administrative 
expenses  under  paragraph  fb)(2)  of  this 
section; 

(B)  Federal  tax  expenditures, 
including  low-income  housing  tax 
credits. 

(iv)  The  grant  equivalent  of  a  below- 
market  interest  rate  loan  to  the 
homebuyer  from  non-Federal  resources. 
where  ail  repayments,  interest,  and 
other  return  will  not  be  permanently 
contributed  to  the  HOPE  3  program, 
may  be  counted  as  a  cash  contribution. 
The  grant  equivalent  of  a  below  m-arket 
interest  rate  loan  must  be  calculated  in 
accordance  with  paragraphs  (b)(lKiv) 
(A)  and  (B)  of  this  seciion — 

(A)  Ii  the  loan  is  made  from  proceeds 
of  obligations  issued  by  or  on  behalf  of 
a  public  body  that  are  exempt  from 
taxation  by  the  United  Stales,  the 
contribution  is  the  present  discounted 
cash  value  of  the  difference  between 
payments  to  be  made  on  the  borrowed 
funds  and  payments  to  be  received  on 
the  loan  to  the  homebuyer,  based  on  a 
discount  rate  equal  to  the  interest  rate 
on  the  borrowed  funds; 

(B)  If  the  loan  is  made  from  funds 
other  than  under  paragraph  (b)(l)(ivj(A) 
of  this  section,  the  contribution  is  the 
present  discounted  cash  value  of  the 
yield  forgone,  calculated  based  on  a 
discount  rate  approved  or  prescribed  by 
HUD.  In  determining  the  yield  forgone, 
the  recipient  must  use  as  a  measure  of 

a  market  yield  one  of  the  following,  as 
appropriate: 

(J)  With  respect  to  housing  financed 
with  a  fixed  interest  rate  mortgage,  a 
rate  equal  to  the  10-year  Treasury  note 
rate  plus  200  basis  points;  or 

{2)  With  respect  to  housing  financed 
with  an  adjustable  interest  rate 
mortgage,  a  rate  equal  to  the  one-year 
Treasury  bill  rate  plus  250  basis  points. 

(v)  Cash  contributions  may  also  be 
made  from  sales  proceeds  from  the 
Turnkey  III  Homeownership  and  Mutual 
Help  programs,  as  approved  by  HUD,  or 
an  approved  homeownership  program 
under  section  5(h)  of  the  1937  Act. 

(2)  Administrative  costs,  (i) 
Contributions  of  eligible  administrative 
services  up  to  a  value  equal  to  7  percent 
of  the  amount  of  the  implementation 
grant.  This  limitation  is  in  addition  to 
the  limitation  that  the  total  amount  that 
may  be  spent  on  administrative 
activities  from  the  amount  of  the  grant 
and  any  contributions  toward  the  match 
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may  not  exceed  15  percent  of  t}:t!  grant 
amount  {§572.215{o)). 

(ii)  If  an  applicant  proposes  to 
contribute  administrative  services.  HUD 
will  automatically  approva  an 
applicant's  assurances  for  matching 
purposes  that  it  will  pay  eligible 
administrative  costs  from  non-Federal 
sources  in  an  amount  up  to  7  percent  of 
the  implementation  grant,  and  will  not 
require  further  documentation  of  those 
expenditures  for  purposes  of  the  HOPE 
3  program.  If  a  recipient  uses  more  than 
8  percent  of  its  implementation  grant  to 
pay  administrative  costs,  the  amount 
credited  toward  the  match  will  be 
reduced  to  less  than  7  percent  to  stay 
within  the  15  percent  limitation. 

Example:  If  the  grant  amount  is  $600,000, 
the  recipient  must  assure  the  provision  of  at 
least  $198,000  (33  percent  of  the  grant)  from 
non-Federal  sources.  Contributions  for 
administrative  costs  that  may  be  counted 
toward  the  match  may  not  exceed  $42,000  (7 
percent  of  the  grant  amount  of  $600,000). 
Although  a  recipient  can  spend  more  than 
this  on  administrative  costs,  it  may  not  be 
counted  towards  the  match.  In  addition,  the 
recipient  must  provide  contributions 
covering  the  remaining  $156,000  ($198,000- 
$42,000)  required  for  the  match  from  non- 
Federal  sources. 

(iii)  Non-Federal  resources,  for  the 
purposes  of  counting  contributions  for 
administrative  costs,  may  include  funds 
from  a  Community  Development  Block 
Grant  under  section  106(b)  or  section 
106(d)  of  the  Housing  and  Community 
Development  Act  of  1974  and  are 
subject  to  the  recordkeeping  and 
documentation  requirements  of  that 
program. 

(3)  Taxes,  fees,  and  other  charges,  (i) 
The  present  value  of  taxes,  fees,  or  other 
charges  that  are  normally  and 
customarily  imposed  but  are  waived, 
forgone,  or  deferred  in  a  manner  that 
faciiitatas  the  implementation  of  a 
homeownership  program  assisted  under 
this  part.  Only  amounts  that  would  have 
been  imposed  after  the  date  a  property 
is  acquired  by  a  recipient  or  other  entity 
for  transfer  to  eligible  families,  the 
effective  date  of  the  implementation 
grant  agreement  if  the  recipient  already 
owns  the  property,  or  the  date  after  an 
eligible  property  is  acquired  directly 
from  an  eligible  source  by  an  eligible 
family,  as  applicable,  may  be  counted 
towards  the  match. 

(ii)  Amounts  that  would  be  waived, 
forgone,  or  deferred  for  longer  than  20 
years  from  the  date  a  family  acquires 
homeownership  interests  in  the  unit 
may  not  be  counted  towards  the  m.atch. 

(iii)  The  present  value  of  taxes,  fees, 
or  other  charges  waived,  forgone,  or 
deferred  must  be  computed  by 
discounting  the  estimated  amount  that 


would  be  otherwise  payable  over  tiie 
time  period  (up  to  20  years)  based  on  a 
discount  rate  approved  or  prescribed  by 
HUD. 

(iv)  Where  the  match  includes 
amounts  under  paragraph  (b)(3)  of  this 
section,  the  documents  transferrmg  the 
homeownership  interest  to  the  family 
must  evidence  the  contribution,  to  the 
extent  the  contribution  has  not  already 
been  received. 

(4)  Real  property.  Real  property 
contributed  for  use  under  an  approved 
homeownership  program.  To  the  extant 
properties  were  acquired  with  Federal 
resources  or  are  donated  directly  to  the 
program  from  Federal  sources,  their 
value  is  not  an  eligible  match 
contribution. 

(i)  The  as-is  fair  market  value  of 
eligible  property  may  be  counted  as  a 
contribution  toward  the  match, 
determined  in  accordance  with  a  recent 
appraisal  conducted  under  procedures 
established  or  approved  by  HUD.  The 
maximum  value  contributed  will  be 
limited  as  provided  in  §  572.100. 

(ii)  When  eligible  real  property  is  sold 
to  the  recipient  or  its  designee  from 
non-Federal  sources  at  a  price  below  fair 
market  value,  the  differential  between 
the  fair  market  value  and  the  discounted 
sales  price  may  be  counted  toward  the 
match. 

(iii)  Vacant  land  from  any  non-Federal 
source  located  on  existing  streets  with 
available  utilities  (which  need  not 
include  laterals)  may  be  contributed  for 
use  under  the  program,  but  only  if  a 
structure  acquired  or  donated  from  an 
eligible  HOPE  3  source  will  be  moved 
onto  it.  The  total  amount  of  the 
contribution  and  any  am.ount  paid  from 
HOPE  3  funds  for  acquisition  of  the 
structure,  moving,  and  rehabilitation 
costs  must  be  within  the  limits  provided 
in  §572.100. 

(5)  Infrastructure.  The  fair  market 
value  of  investment  (as  approved  by 
HUD),  not  made  with  Federal  resources, 
in  on-site  and  off-site  infrastructure  that 
directly  contributes  to  a  homeownership 
program.  The  infrastructure  investment 
may  be  counted  toward  the  match  only 
if  it  was  completed  no  earlier  than  12 
months  before  the  deadline  date  set  by 
HUD  in  the  NOFA  for  receipt  of 
implementation  grant  applications. 
Investment  in  infrastructure  may 
include  such  activities  as  new  or 
repaired  utility  laterals  connecting 
eligible  property  to  the  main  line  and 
new  or  rebuilt  walkways,  sidewalks,  or 
curbs  on  or  contiguous  to  the  eligible 
property.  If  the  investment  in 
infrastructure  also  benefits  other 
properties,  only  the  share  of  the  costs 
directly  benefiting  the  eligible  property 


under  the  homeownership  program  may 
be  counted  toward  the  match. 

(6)  Donated  labor.  All  donated  labor, 
including  sweat  equity  provided  by  a 
homebuyer  or  homeowner,  to  be  valued 
at  $10  an  hour  or  at  a  rate  promulgated 
by  HUD  in  the  NOFA.  except  for 
donated  professional  labor,  as  approved 
by  HUD.  including  professional  labor  by 
homebuyers  and  homeowners.  The 
donated  professional  labor  will  be 
valued  at  the  fair  market  value  of  the 
work  completed.  Professional  labor  is 
work  ordinarily  performed  by  the  donor 
for  payment,  such  as  work  by  attorneys, 
electricians,  carpenters,  and  architects 
that  is  equivalent  to  work  they  do  in 
their  occupations.  Sweat  equity  may  be 
counted  towards  the  match  only  if  it  is 
not  also  counted  toward  a  family's 
equity. 

(7)  Donated  materials  and  supplies. 
Donated  materials  and  supplies  may  be 
counted  toward  the  match  contribution 
at  their  fair  market  value.  The  recipient 
must  maintain  a  written  enumeration  of 
what  donated  materials  and  supplies  are 
being  used  in  the  program,  as  well  as 
documentation  of  their  cost  or  value. 

(8)  Other  in-kind  contributions.  The 
reasonable  value  of  in-kind 
contributions  proposed  by  the  apphcant 
in  the  application  and  approved  by 
HUD.  In  reviewing  proposed  in-kind 
contributions.  HUD  will  review  to 
ensure: 

(i)  The  proposed  contribution  is  to  be 
used  for  an  eligible  activity  under  the 
proposed  homeownership  program; 

(ii)  The  application  demonstrates  that 
the  proposed  in-kind  contribution  will 
actually  be  provided;  and 

(iii)  The  proposed  value  of  the 
contribution  is  reasonable.  In 
determining  whether  the  value  is 
reasonable.  HUD  will  generally  consider 
the  amount  such  contribution  would 
otherwise  cost  the  program. 

§  572.225    Grant  agre«menU:  corrective 
and  remedial  actions. 

(a)  Terms  and  conditions.  After  HUD 
approves  an  application  for  a  planning 
grant  or  an  implementation  grant  under 
this  part,  it  will  enter  into  a  grant 
agreement  with  the  recipient  setting 
forth  the  amount  of  the  grant  and 
applicable  terms  and  conditions.  The 
grant  agreement  will  be  effective  for 
purposes  of  this  part  and  funds  may  be 
disbursed  under  the  Cash  and 
Management  Information  (C/MI) 
System,  described  in  §  572  230,  after  the 
grant  agreement  has  been  executed  by 
the  authorized  official  of  the  recipient 
and  HUD.  Among  other  things,  the  grant 
agreement  will  provide  that  the 
recipient  agrees: 
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(1)  To  carry  out  the  proi^ram  in 
accordance  with  iha  provisions  of  this 
part,  applicable  \a^".  the  approved 
appUcauon.  and  ail  other  applicable 
reouiremeiits.  and 

(2)  To  comply  with  sudi  other  terms 
er.d  conditions,  including 
recordkeeping  and  reports,  as  HUD  may 
estdhli.sh  for  'he  pLrpo-.es  cf 
adrr.ini.stering,  muiutjnng.  a;^.d 
evaluating  the  program  m  an  effective 
and  efficient  manner. 

\b]  Convctive  and  remedial  actions. 
(1)  HLT)  may  withhold,  vvilhdravi/.  or 
recapture  any  portion  of  a  grant, 
terminals  the  grant  ai^een-.tint.  or  take 
other  appropriate  action  authorized 
under  the  ^ant  agreement,  if  HL'D 
determines  that  the  retiipient  is  failing 
to  carry  out  the  approved 
homeownership  program  in  accordance 
with  the  terms  of  the  approved 
application  and  this  part,  including 
failure  to  provide  the  contributions 
toward  the  n-.alch  Com?ctive  or 
remedial  actions  that  HLT)  may  instruct 
the  recipient  to  undertake  include; 

(i)  Prepanng  and  following  a  schedule 
of  actions  or  a  management  plan  for 
properly  completing  the  approved 
activities. 

(ii)  Canreiimg  or  revising  the  affected 
artivities  before  expending  grant  funds 
for  them,  revising  the  grant  budget  as 
necessary,  and  substituting  oth<?r 
eligible  activities; 

(liij  Discontinuing  draws  under  theO 
MI  System,  and  not  incurring  further 
costs  for  the  affected  activities; 

(iv)  Reimbursing  its  HOPE  3  program 
account  in  the  amount  not  used  in 
accordance  with  this  pan  and  the  grant 
agreement,  and 

(v)  Lt  the  case  of  impiementatjon 
grants,  making  additional  matching 
ccntnbutions  m  substitution  for 
contributions  not  m  coinplianc;'  with 
this  part  and  the  grant  agrwratnt  or 
submitting  to  HUD  acceptable  evidence 
that  marching  contributions  sufficient  to 
meet  the  total  match  required  under  this 
part  and  the  grant  agrwement  will  be 
made,  before  adciitionai  draws  are  made. 

(2)  If  HUD  determines  that  the 
recipient  :s  net  complying  wnth  the 
corrective  or  remed lai  actions  agreed 
upon  with  the  recipient,  or  as  otherwise 
authorize  m  the  g-arit  agreement.  HUD 
miay  implement  t.ne  following  additional 
corrective  and  remedial  actions: 

(i)  Changing  the  method  of  payment 
under  »he  CM!  System  to  a 
reimbursement  basis; 

(u)  Suspending  the  reapient's 
authority  to  make  draws  under  the  CVMI 
System  for  affected  adivities; 

(ill)  Reduang  (deobiigatinii)  the  grant 
in  the  amount  affected  by  the 
performance  deficiency,  including,  in 


the  case  of  implementation  grants, 
failure  to  furnish  matching 
contributions  in  the  required  amount; 

(iv)  Terminating  the  grant  for  all 
further  activities  and  initiating  close-out 
procedures; 

(v)  Taking  action  against  the  recipient 
under  24  CFR  part  24  and  Executive 
Order  12549  (3  CFR.  1986  Comp.,  p. 
189)  with  respect  to  future  HOPE  3. 
HUD,  or  Federal  grant  awards;  and 

(vi)  Taking  any  other  remedial  action 
legally  available. 

(3)  If  the  amount  of  grant  funds  that 
has  been  disbursed  under  the  CJMl 
System  exceeds  the  amount  finally 
determined  by  HUD  to  be  authorized 
(including  any  authorized  deobligation). 
the  recipient  must  repay  such  excess 
amount  to  HUD.  and  will  have  no  light 
to  reclaim  or  reuse  such  excess  amount. 

(c)  Failure  to  complete  and  transfer  a 
property  to  a  homebuyer  If  a  property 
assisted  under  this  part  or  credited  as 
match  is  not  completed  and  transferred 
to  homebuyers  as  required  under  this 
part,  whether  voluntarily  by  the 
recipient  or  otherwise,  grant 
expenditures  on  the  property  are 
considered  ineligible,  and  HOPE  3 
funds  for  acquisition  and  rehabilitation 
must  be  repaid  to  the  program  account. 
Preliminary  costs  (such  as  architectural 
and  engineering,  Inspection,  and 
appraisal  fees)  expended  before 
acquisition  are  considered  general 
program  expenses  and  need  not  be 
repaid. 

(d)  Failure  to  provide  homeownership 
opportunities  under  an  implementation 
grant.  Failure  to  provide  at  least  70 
percent  of  the  number  of 
homeownership  opportunities  proposed 
in  the  application  for  an 
implementation  grant  within  the 
timeframe  specified  in  §  572.210(f}  may 
result  in  remedial  actions,  as  described 
in  paragraph  (b)  of  this  section,  being 
taken  by  HUD,  including  requiring 
repa>-ment  of  all  or  part  of  the  grant. 

§  572  230    Caub  and  Management 

liiiofmation  Syatem. 

(a)  General.  Disbursement  of  all 
approved  HOPE  3  planning  and 
implementation  grant  funds  is  managed 
through  HUD's  Cash  and  Management 
Information  (C/Ml)  System  for  the  HOPE 
3  program.  The  C/MI  System  is  a 
computerized  system  that  manages  and 
disburses  HOPE  3  funds,  and  collects 
and  reports  information  on  their  use. 
Funds  will  be  disbursed  through  the 
United  States  Tre3su^,^  The  United 
States  Treasury  account  includes  funds 
awarded  to  the  recipient  and  obligated 
through  the  grant  approval  letter  issued 
by  HUD.  Recipients  will  be  required  to 
establish  or  identify  a  local  account  in 


a  financial  institution  to  serve  as  the 
local  HOPE  3  account  for  the  receipt 
and  d^^posit  of  HOPE  3  funds  disbursed 
from  the  United  States  Treasury.  The 
local  account  must  be  in  the  recipient's 
name. 

(b)  Disbursement  of  HOPE  3  funds 
Aftrtr  the  recipient  and  HUD  execute  the 
HOPE  3  grant  agreement  and  the 
recipient  submits  the  appropnata 
banking  and  security  documents  to 
HUD,  HOPE  3  hinds  may  he  drawn 
down  for  approved  activities  under  a 
planning  or  implnmentation  grant,  as 
applicable.  HOPE  3  funds  are  drawn 
down  from  a  United  States  T-easury 
account  for  the  program  by  the  recipiant 
or  its  authorizea  designee  using  the 
Trea.sury  Automatic  Clearinghouse 
(ACH)  System.  For  implementation 
gr.ints,  all  drawdowns  related  to  specific 
properties  will  only  be  allowed  if 
information  about  the  individual 
properti'is  has  been  entered  into  the  CJ 
Ml  .Svstem  (see  paragraph  (cj  of  this 
section)  All  funds  drawm  dowm  wil!  he 
deposited  in  the  local  account 
authorized  by  the  HOPE  3  recipient 
within  48  to  72  hours  of  an  authorized 
disbursement  reque,st.  Any  drawdown 
of  HOPE  3  funds  from  the' United  States 
Treasury  ar.count  is  conditioned  upon 
the  submission  of  satisfactory 
information  about  the  program  and 
compliance  with  other  procedures 
specified  by  HUT)  in  HUD's  forms  and 
issuances  concerning  the  C/MI  System. 
Copies  of  these  forms  and  issuances 
may  be  obtained  from  HL*D  field  offices. 
Funds  not  disbursed  within  program 
deadlines  will  be  automatically 
deobligated  by  the  C/MI  Svstem. 

(c)  Property  set-up  (implementnlinn 
grants  only  I.  (1)  Before  disbursement  of 
any  HOPE  3  funds  related  to  spvecific 
properties,  each  property  or  unit  must 
be  set  up  in  the  C/Ml  System,  as 
desf:ribed  in  HUD's  C/MI  issuance. 
Disbursements  that  require  the  set-up  of 
properties  in  the  C/MT  System  include 
any  disbursements  related  to  a  specific 
property  including  acquisition, 
rehabilitation,  financial  assistance  to 
homebuyers  (such  as  down  paNnnent 
assistance,  interest  rate  'ouy-down,  and 
closing  cost  assistance),  architectural 
and  engineering,  permanent  and 
temporary  relocation.  Within  10 
calendar  days  of  property  set-up,  a 
property  set-up  form  must  be  submitted 
to  HLID  for  each  property  set-up  in  the 
C/MI  Svstem. 

(2)  If  the  property  set-up  form  is  not 
received  within  20  days  of  the  property 
set-up  c^ll.  the  property  or  unit  will  be 
canceled  automatically  by  the  C/Ml 
System.  In  addition,  a  property  or  unit 
t.hat  has  been  set  up  in  the  C/MI  System 
for  12  months  without  an  initial 
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disbursement  of  funds  may  be  cancelled 
by  the  C/MI  System. 

(d)  Payment  voucher.  As 
documentation  of  each  drawdown  of 
funds  from  the  United  States  Treasury 
account,  a  copy  of  the  voucher  for  each 
drawdown  must  be  retained^n  the 
program  file. 

(e)  Submission  of  property  transfer 
report.  A  property  transfer  form  for  all 
properties  assisted  with  implementation 
grants  must  be  submitted  to  HUD  within 
15  days  of  the  transfer  of  the  property 
or  unit,  as  described  in  HUD's  C/MI 
issuance.  If  a  satisfactory  property 
transfer  form  is  not  submitted  by  the 
due  date,  HUD  will  suspend  further 
property  set-ups  and  may  suspend 
program  draws.  Property  set-ups,  and 
program  draws,  if  applicable,  will 
remain  suspended  until  a  satisfactory 
property  transfer  form  is  received  and 
entered  into  the  C/MI  System. 

(i)  Submission  of  property  completion 
form.  A  property  completion  form  for 
properties  assisted  with  implementation 
grants  must  be  submitted  to  HUD  within 
.^0  days  of  the  final  disbursement  of 
funds  from  all  sources  for  that  particular 
property  If  a  satisfactory  property 
co.'-pielion  form  is  not  submitted  by  the 
due  date,  HUD  will  suspend  further 
property  se1-v;ps  and  may  suspend 
program  draws  for  the  recipient. 
Property  set-ups.  and  program  draws,  if 
appiuable.  will  remain  suspended  until 
a  satisfactory  property  completion  form 
IS  received  end  entered  into  the  C/MI 
System. 

§572.235     Amendments. 

A.T.erdments  to  the  approved 
prcgrarr.  mjst  be  documented  or 
approved  by  HUD  in  accordance  with 
instructions  provided  by  HUD. 

Subpart  D — Selection  P-ocess 

§  572.3'30     Not)c«  of  fund  flvaliablllty; 

planning  and  lrrol«r'^«-iaHcp  gram 
BDpitcations. 

(a)  Notice  of  fund  availability  (NOFA). 
When  funds  are  made  available  for 
planning  grants  or  implementation 
Kmr^ts  i;nder  this  part.  HUD  will  pubHsh 
a  NOFA  in  the  Federal  Register  in 
accordance  with  the  requirements  of  24 
CFR  part  12  The  NOFA  will  specify  the 
err^our.t  of  funding  available;  the 
location  fcr  obtaining  application 
packflgps;  the  time  and  place  for 
siibrr.iUmg  completed  applications;  the 
rating  cri'ena  for  the  competition;  and 
other  appropriate  information  and 
guidance.  The  NOFA  will  also  inform 
potential  applicants  how  to  obtain 
information  and  guidance  from  HUD 
about  program  requirements  and 
preparation  of  the  application. 


(b)  Applications.  Applications  for 
grants  must  be  submitted  in  the  form 
and  within  the  time  period  established 
by  HUD  in  tlie  NOFA.  The  appUcation 
package  will  request  information  in 
sufficient  detail  for  HUD  to  determine 
whether  the  proposed  activities  are 
feasible  and  meet  all  the  requirements  of 
apolicable  statutes  and  regulations. 

(c)  Application  screening.  (1)  HUD 
will  screen  each  application  submitted 
on  or  before  the  deadline  specified  in 
the  NOFA  to  determine  whether  it  is 
complete,  is  internally  consistent, 
contains  correct  computations,  and 
complies  with  all  requirements  of  this 
part  and  the  NOFA.  In  addition.  HUD 
will  determine  whether  there  appears  to 
be  a  sufficient  number  of  suitable, 
available  eligible  properties  in  the 
general  locations  identified  in  the 
application  for  llie  proposed  activities. 
Where  HUD  determines  that  an 
application,  as  initially  submitted,  is 
fundamentally  incomplete  or  requires 
substantial  revisions,  it  will  not 
consider  the  application  further. 

(2)  Where  HUD  determines  an 
application  is  deficient  in  one  or  more 
of  the  areas  in  paragraph  (c)(1)  of  this 
section  but  is  not  fundamentally 
incomplete  and  does  not  require 
substantial  revision,  it  will  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  technical 
deficiencies  in  its  application.  HUD  will 
not  notify  the  applicant  of  any 
deficiencies  that  relate  solely  to  the 
rating  of  the  application.  The 
notification  will  require  applicants  to 
submit  additional  or  corrected  material 
so  that  it  is  received  in  the  appropriate 
HUD  office  no  later  than  4:00  p.m.  local 
time  on  the  14th  calender  day  after  the 
date  of  the  written  notification  to  the 
applicant.  HUD  may  not  extend  this 
deadline  for  actual  receipt  of  the 
material  for  any  reason.  The  applicant 
may  not  substantially  revise  the 
application,  such  as  by  submitting  or 
resubmitting  fundamental  components 
of  the  application,  substituting  another 
neighborhood,  applicant,  cooperating 
entity,  or  by  changing  other 
fundamental  features  of  the 
howeownership  program. 

(3)  After  review  ofail  material 
submitted  under  this  paragraph  (c), 
HUD  will  not  consider  further  any 
applications  that  do  not  comply  with 
the  requirements  of  the  NOFA  and  this 
part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0128.) 

§572.305    Selectic"  prrc-ss  'or  planning 
grants. 

(a)  Rating  and  ranking  applications. 
(1)  For  planning  grant  applications  that 


qualify  for  further  consideration  after 
review  under  §  572.300(c).  HUD  will 
assign  points  in  accordance  with  the 
rating  criteria  described  in  §  572.315.  In 
connection  with  rating  applications. 
HUD  will  make  any  reductions  in  the 
requisite  grant  amounts  or  geographic 
scope  of  tlie  applications  that  it 
determines  necessary  under  §  572.200(b) 
or  §  572.3G5(d).  After  initially  assigning 
points  to  each  application.  HUD  will 
review  the  applications  and  may  adjust 
the  ratings  to  ensure  consistency  among 
Field  and  Regional  Office  scores, 

(2)  HUD  Will  rank  planning  grant 
applications  according  to  total  points 
assigned.  Where  HUD  determines  that 
applications  falling  below  a  certain 
point  total  are  not  suitable  or  not 
feasible  for  developing  a 
homeownership  program,  it  may 
establish  a  minimum  number  of  points 
for  an  application  to  be  selected.  HUD 
will  also  exclude  any  applications  as 
required  by  §  572.200  (b)  and  (c)  before 
making  final  selections. 

(b)  Selecting  applications.  (1)  To 
ensure  national  geographic  diversity 
among  the  grants  awarded,  HUD  will 
select  a  minimum  number  of  the  highest 
rated  applications  in  each  HUD  Region 
as  specified  in  the  NOFA.  HUD  will 
then  select  the  highest  ranking 
remaining  applications  without  regard 
to  their  location. 

(2)  If  two  or  more  applications  receive 
the  same  number  of  points  and 
sufficient  funds  are  not  available  to  fund 
all  such  applications,  first  the 
application  or  applications  requesting 
the  smallest  grants  will  be  selected  if  a 
sufficient  amount  remains  to  fund  them. 
If  two  or  more  tied  applications  request 
the  same  amount  and  sufficient  funds 
are  not  available  to  fund  all  such 
applications,  the  following  system  will 
be  used  to  break  the  ties; 

(i)  If  the  tied  applications  are  for 
programs  to  be  carried  out  in  different 
jurisdictions,  applications  with  the 
highest  number  of  points  for  the  rating 
criterion  described  in  §  572.315(c).  Need 
for  homeownership  program,  will  be 
selected,  if  sufficient  funds  remain. 

(ii)  If  the  tied  applications  are  to  be 
carried  out  in  the  same  jurisdiction, 
applications  with  the  highest  number  of 
points  for  the  rating  criterion  described 
in  §  572.315(a).  Capability,  will  be 
selected,  if  sufficient  funds  remain. 

(3)  Funds  remaining  after  applying 
the  procedures  described  in  paragraph 
(b)  (1)  and  (2)  of  this  section  will  be 
reallocated  in  accordance  with 
paragraph  (f)  of  this  section. 

(c)  Procedural  errors.  Procedural 
errors  by  HUD  discovered  after  initial 
ratings,  but  before  notification  of 
applicants,  will  be  corrected  and 
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ra.^kmgs  revised.  PrcKjedLiral  errors 
d.scorered  after  notification  of 
approved  applicants  that,  if  corrected, 
would  result  m  approval  of  aii 
application  Lhat  was  not  approved  will 
be  corrected  by  funding  the  application 
from  any  '.inased  amounts  of  'off  the 
':  p  "  frcm  amounts  available  in  the  next 
funding  round 

id]  Reducticn  in  revested  grant 
arr.oup.ts  and/cr  geographic  scope  of  the 
;:rcgram  [1]  HUD  will  approve  m 
application  for  an  amount  iowvr  than 
Lhe  amount  requested  or  adiu.st  Lne 
itams  in  tho  prcposed  budget  wunm  the 
amcun'  req\ps*«i  (cr  Doth;  ;f  it 
det'^rrr.ir.es  that' 

';j  The  i.nounf  req'^ested  f:jr  one  or 
more  eligible  activities  is  unreasonable, 
unn^oessarv',  or  unrustified, 

111)  An  activity  proposed  for  funding 
does  no»  qualif-/  as  an  eiigibie  activity; 

(iii)  The  amount  requested  exceeds 
the  cost  limitations  established  in  this 
part: 

(.v)  The  api'l.rant  .s  not  a^le  to  carr>' 
01;!  ail  the  activities  requested;  or 

ivl  Insufficient  amounts  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  m  the  apphcation. 

(2)  In  addition,  HUD  may  reduce  the 
geographic  scope  of  the  proposed 
program  or  existing  program  :f  if 
determines  that 

(i)  Two  or  more  fundable  applicBtions 
substantially  overlap,  or  one  or  more 
fundable  applications  overlap  wiih  an 
existing  program; 

ill)  The  proposed  geographic  scope  is 
overly  large  given  the  capacity  of  the 
c-ganization  and/or  the  nurriber  of  units 
it  proposes  for  the  homeownership 
program. 

'el  S'atifiration  of  approval  or 
c^appr-Dval  .\?.Bv  completion  of  the 
ra'mg  and  selection  of  applications,  but 
no  later  than  six  months  after  the 
rieadline  da;e  for  submission  of  the 
application,  as  stated  in  the  NOFA, 
HUD  will  notify  the  selected  applicants 
a.-id  lhe  appiicauons  that  have  not  been 
selected,  in  \^T.tlng. 

if)  Remaining  amounts  due  to 
'.".sufficient  approvable  applications  or 
^■•ob'.gauori  of  s^ini  amounts.  (1)  If 
funds  rerr.am  after  HUD  approves  all 
approvable  planning  giinl  applications 
or  if  any  f_nds  become  available  due  to 
decbligation  of  grant  amounts,  the 
a',  Pliable  amounts  may  be  combined 
and  HUD  may  use  them  m  'he  following 
ways: 

(;)  Corre<::*  procedural  errors  in 
selecting  planning  or  implementation 
grant  applications; 

(is)  Reallocate  the  remaining  tu.nds  to 
Regions  having  more  approvable 
implementation  grant  applications  than 


can  be  funded  from  the  initial  allocation 
to  those  Regions;  or 

(iii)  Add  the  remauung  funds  to  funds 
available  for  the  next  competition  for 
planning  or  imptementation  grans. 

(2)  Any  reallocation  of  funds  wiil  be 
carried  out  under  the  allocation  firtors 
described  in  §  572.210(b). 

§5''2.310    Selection  procaa*  for 
Implemtntstlon  grtnta. 

(a)  HaUng  and  rankjng  applications. 
(1)  If  the  regional  allocation  described  m 
§  572.210(h)  is  not  sufficient  to  fund 
each  application  that  qualifies  for 
further  consideration  under 
§  572.300(c),  HUD  will  review  each  such 
application  and  assign  points  in 
accordance  v«th  the  rating  criteria 
described  in  S  572.320.  In  connection 
with  rating  applications,  HUD  will  make 
any  reductions  in  the  requisite  grant 
amounts  or  geographic  scope  of  the 
applications  that  HUD  determines 
necessary  under  §  572.210(c)  or 
§  572.310(d).  After  initially  assigning 
points  to  each  application.  Hl'O  will 
review  the  applications  and  may  adjust 
the  ratings  to  ensure  consistancv  among 
Field  Office  scon'S.  HUD  wnli  tnen  rank 
implementation  grant  applications 
according  to  total  points  assigned,  by 
Region.  HUD  will  also  exclude  any 
applications  as  required  by  §  572.210(cJ. 

fb)  Selecting  applications.  HUD  will 
select  the  higiie.st  ranking  applications 
within  each  Region  withm  the  Regional 
allocation. 

(1)  If  two  or  more  applications  in  a 
Region  receive  the  same  number  of 
points  and  sufficient  amounts  are  not 
available  to  fund  all  such  appm  ations, 
first  the  application  or  appliciitions 
requesting  the  smallest  grants  will  be 
selected  if  a  sufficient  amount  remains 
to  fund  them.  If  two  or  more  tied 
applications  request  the  same  amount 
and  sufficient  funds  are  not  available  to 
fund  all  such  applications,  the  following 
system  will  be  used: 

(i)  If  the  tied  applications  are  for 
programs  to  be  carried  out  in  different 
jurisdictions,  the  application  or 
applications  with  the  greatest  need  will 
be  selected,  using  whatever  remaining 
funds  are  available.  To  determine  need, 
HUD  will  consider  the  percentage  of  the 
number  of  rental  households  in  the 
jurisdiction  or  jurisdictions  in  which 
the  program  will  be  carried  out  that  are 
living  in  poverty,  as  defined  by  the 
Bureau  of  the  Census. 

(ii)  If  the  tied  applications  are  to  be 
earned  out  in  the  same  jurisdiction,  the 
application  or  applications  with  the 
highest  number  oif  points  for  the  rating 
criterion  described  in  §  5~2  320(e), 
Efficiency,  vnll  be  selected,  using 
whatever  remaining  funds  are  available. 


(2)  If  any  amounts  -emam  after 
applying  t."ie  procedures  described  in 
paragraph  CdKI)  of  this  section,  they 
will  be  re8ilocat<*d  m  a<  cnrdance  'A^th 
paragraph  (f]  of  th>s  section. 

(c)  F-.ccf  durcii  erra-s.  Procedural 
errors  by  HUTD  discovered  a'ter  initial 
ratings  but  before  notification  of 
applicant,;  wil'  be  corrected  and 
rankings  revised  Procedural  errors 
discovered  after  notification  of 
approved  applicants  that,  if  corrected, 
woiiid  result  in  approval  of  an 
application  that  was  not  approved  will 
be  corrected  by  funding  tiiat  application 
from  any  unused  amounts  or  "off  the 
top"  from  amounts  available  in  the  next 
fundi,-! t!  round. 

(d)  Reduction  in  requested  grant 
amounts  and/or  geographic  scope  of  the 
program  [1)  HLTI)  will  approve  an 
application  for  an  amount  lower  than 
the  amount  requested  or  adjust  line 
items  in  the  proposed  budget  within  the 
amount  requested  (or  both]  if  it 
determines  that; 

(i)  The  amount  requested  for  one  or 
more  Bhgible  activities  is  unreasonable, 
unnecessary,  or  unjustified,  or  does  not 
D'herw,  ise  meet  applicable  cost 
limitations  under  this  part; 

(ii)  There  is  an  insufncient  mventory 
of  potential  eligible  properties; 

(111)  The  applicant  lacVs  adequate  past 
experience  or  otherwise  is  not  able  fo 
carry  out  as  larj^e  a  program  as 
requested; 

(iv)  The  applicant  has  requested  an 
ineligible  activity; 

(v)  The  applicant  has  proposed  an 
inadequate  match;  or 

(vi)  Insufficient  amounts  remain  In 
that  hmdmg  round  to  fund  the  full 
amount  requested  in  the  application. 

(2)  In  addition,  HUD  may  reduce  the 
geographic  scope  of  a  proposed  program 
or  an  existing  program  if  it  determines 
Lhat: 

(i)  Two  or  more  fundable  applications 
substantially  overlap,  or  one  or  more 
fundable  applications  substantially 
overlap  wi^h  an  existing  approved 
program:  or 

(i)J  The  proposed  geographic  .scope  is 
overly  large  given  the  capacity  of  the 
organization  and  the  number  of  units  or 
the  total  cost  of  the  proposed  program. 

(e)  Notification  of  approval  or 
disapprovn!  After  completion  of  the 
ranking  and  .selection  of  applications, 
but  no  la'er  than  six  months  after  the 
deadline  ddte  for  submission  of  t^ie 
appiicaticn.  as  stated  in  the  NOFA. 
flUD  will  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing. 

(f)  Remaining  amounts  due  to 
insufficient  approvable  applications, 
reallocation,  and  deobligation  of  grant 


UMI 


amounts.  (1)  If  funds  remain  after  HUD 
approves  all  approvable  applications  in 
a  Region  after  the  initial  allocation  or 
reallocation,  or  if  any  funds  become 
available  due  to  deobligation  of  grant 
amounts,  the  available  amounts  may  be 
combined  and  HI  ID  may  use  them  in 
the  following  ways; 

(!)  Correct  procedural  errors  in 
selecting  planning  grant  or 
implementation  grant  applications; 

(ii)  Reallocate  tne  remaining  funds  to 
Regions  having  more  approvable 
applications  than  can  be  funded  from 
previous  allocations  to  that  Region; 

(iii)  Make  the  remaining  funds 
available  to  fund  the  highest  ranked, 
unfunded  planning  grant  applications; 
or 

(iv)  Add  the  remaining  funds  to  funds 
available  for  the  next  competition. 

(2)  Any  reallocation  of  hinds  will  be 
carried  out  under  the  allocation  factors 
described  in  §  572.210(b). 

?  "■■•'2,315      ?»8*..>i  :■■    '.-'8  '..,!  pSs'v-ing 

'ill  ' )  vill  review  each  application  for 
a  planning  grant  that  qualifies  for 
additional  consideration  under  the 
screening  procedures  described  in 
§  572.300(c),  in  accordance  with  the 
following  rating  criteria; 

(a)  Capability.  The  ability  of  the 
applicant  to  develop  a  HOPE  3 
homeownership  program  in  a 
roasonable  time  and  in  a  successful 
manner.  In  assigning  points  for  this 
criterion,  HUD  will  consider  evidence 
in  the  application  that  demonstrates: 

(1)  The  capability  of  the  applicant  to 
develop  a  HOPE  3  homeownership 
program,  demonstrated  through 
previous  experience  of  the  applicant  or 
key  staff  in  managing  acquisition, 
rehabilitation,  construction,  real  estate 
financing,  counseling  and  training,  or 
other  relevant  activities,  or  by  an 
explanation  of  how  such  capability  will 
be  obtained. 

(2)  The  ability  of  the  applicant  to 
handle  financial  resources, 
demonstrated  through  such  evidence  as 
previous  experience  of  the  applicant  or 
key  staff  and  existing  financial  control 
procedures,  or  an  explanation  of  how 
siich  capability  will  be  obtained. 

(b)  Public/private  support.  In 
assigning  points  for  this  criterion,  HUD 
shall  consider: 

(1)  The  extent  of  interest  of  the  unit 
of  general  lcx:al  government  (or  Indian 
trb"  where  applicable),  or  State  or 
tprnt;7rial  government,  and  other  public 
agencies,  in  support  "fa 
homeownership  program,  demonstrated 
through  evidence  of  intent  to  provide 
assistance,  such  as  supportive  services 
(:ric]ud;ng  counseling  and  training), 


rehabilitation  loans  or  grants,  interest 
rate  subsidies,  water  and  sewer 
improvements,  street  and  sidewalk 
improvements,  and  tax  abatements. 

(2)  The  extent  of  interest  of  the  private 
sector  and  nonprofit  organizations 
(including  places  of  worship,  banks, 
neighborhood  or  community 
organizations,  the  business  community, 
or  other  community  groups)  in  support 
of  a  home  ov/nership  program, 
demonstrated  through  evidence  of 
intent  to  provide  assistance  such  as  the 
donation  of  labor  or  materials,  interest 
rate  reductions  or  other  financing 
subsidies,  and  volunteer  assistance  in 
some  aspect  of  the  program  (activities  of 
the  applicant  will  not  be  considered 
under  this  subcriterion). 

(c)  Need  for  homehownership 
program.  In  assigning  points  for  this 
criterion,  HUD  will  consider  the  relative 
percentage  of  the  total  number  of  rental 
households  consisting  of  persons  with 
incomes  at  or  below  the  poverty  level, 
as  determined  by  the  Bureau  of  Census, 
in  the  applicable  jurisdiction  or 
jurisdictions. 

(d)  Planning  approach.  HUD  will 
consider  the  extent  to  which  the 
proposal  represents  a  sound  approach  to 
planning,  demonstrates  an 
understanding  of  the  nature  and  scope 
of  activities  required  to  successfully 
implement  a  homeownership  program, 
and  is  hkely  to  result  in  a  successful 
homeownership  program. 

§  :"*:'  '2';     "j'  -c  c-  'eriafor 
i.T.piementai.on  grants. 

If  the  Regional  allocation  is  not 
sufficient  to  fund  each  application  that 
qualifies  for  additional  consideration 
under  the  screening  procedures 
described  in  §  572.300(c).  HUD  will  rate 
each  application  that  does  so  qualify  in 
accordance  with  the  following  rating 
criteria: 

(a)  Capability.  The  ability  of  the 
applicant  to  develop  and  carry  out  the 
proposed  homeownership  program  in  a 
reasonable  time  and  in  a  successful 
manner.  In  assigning  points  for  this 
criterion,  HUD  will  consider  evidence 
demonstrating: 

(1)  The  capability  of  the  applicant  to 
handle  financial  resources, 
demonstrated  through  such  evidence  as 
previous  experience  of  the  applicant  or 
key  staff  and  existing  financial  control 
procedures. 

(2)  The  capability  of  the  applicant  to 
manage  the  proposed  homeownership 
program  as  a  whole,  demonstrated 
through  previous  experience  of  the 
applicant  or  key  staff  in  managing 
acquisition,  rehabilitation,  construction, 
real  estate  financing,  counseling  and 
training,  or  other  relevant  activities. 


(b)  Public/private  support.  In 
assigning  points  for  this  criterion.  HUD 
will  consider: 

(1)  The  extent  of  commitment  of  the 
unit  of  general  local  government  (or 
Indian  tribe,  where  applicable),  or  State 
or  territorial  government,  and  other 
public  agencies  in  suppwrt  of  the 
program,  such  as  the  provision  of 
supportive  services  (including 
counseling  and  training),  rehabilitation 
loans  or  grants,  interest  rate  subsidies, 
water  and  sewer  improvements,  street 
and  sidewalk  improvements,  and  tax 
abatements. 

(2)  The  extent  of  commitment  of  the 
private  sector  and  nonprofit 
organizations  (including  places  of 
worship,  banks,  neighborhood  or 
community  organizations  or  other 
community  groups)  in  support  of  the 
program,  such  as  the  donation  of  labor 
or  materials,  interest  rate  reductions  or 
other  financing  subsidies,  and 
commitment  of  volunteer  assistance  in 
some  aspect  of  the  program  (activities  of 
the  applicant  shall  not  be  considered 
under  this  subcriterion). 

(c)  Quality  of  program  design.  In 
assigning  points  for  this  criterion.  HUD 
will  consider  the  extent  to  which  the 
proposed  program  is  logical,  feasible, 
innovative,  and  will  substantially 
achieve  its  stated  objectives  in  the 
required  timeframes  and  within  the 
proposed  budget. 

(u)  Efficiency.  In  assigning  points  for 
this  criterion,  HUD  will  consider  the 
cost -effectiveness  in  using  Federal  grant 
funds,  determined  by  dividing  the 
amount  of  the  grant  under  consideration 
(adjusted  by  the  R.S.  Means  Cost 
Construction  Index,  where  appropriate) 
by  the  total  number  of  units  expected  to 
be  assisted. 

(e)  MBE/WBE  goals.  HUD  will  assign 
points  under  either  paragraph  (e)(1)  or 
(2)  of  this  section,  as  applicable,  and 
will  consider: 

(1)  The  extent  to  which  the  applicant 
demonstrates  a  firm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  and  women-owned 
businesses.  For  example,  the  applicant 
has  used  such  businesses  in  the  past, 
has  set  forth  specific  affirmative  steps  it 
will  take  to  ensure  that  such  businesses 
have  an  equal  opportunity  to  obtain  and 
compete  for  contracts,  or  both.  These 
steps  may  include  the  steps  outlined  at 
24  CFR  85.36(e)  and  24  CFR 
570.506(g)(6),  but  may  not  include 
awarding  contracts  solely  or  in  part  on 
the  basis  of  race  or  gender.  (See 

§  572.405(d).) 

(2)  In  the  case  of  applications 
submitted  by  Indian  tribes  or  IHAs,  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
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Assistance  Act,  25  U  S  C  450e(b). 
appiv  For  such  applicants,  points  for 
this  facte:  wul  b«  assigned  based  on  the 
extent  to  which  the  applicant 
demonstrates  a  firm  commitment  to 
prcr  oting  the  use  of  minority  business 
er.'orpnses  ard  women-owned 
hus,::^^^^es  'l  !:if    riximum  extent 
consistent  w!ih.  tJut  not  in  derogation 
of,  the  L^dian  Self-Determination  and 
Education  Assistance  Act. 

(f)  Inventory  In  assigning  points  for 
this  criterion.  HUD  will  consider  the 
extent  to  which  the  proposal  will 
e.Tiphasize  the  use  of  eligible  Federal 
properties. 

(gj  fair  housing  choice.  In  assigning 
points  for  this  criterion.  HUD  will 
consider  the  degree  to  which  the 
applicant's  proposal  furthers  fair 
housing  choice  through  its  affirmative 
marketing  strategy,  the  proposed  areas 
in  which  eligible  properties  are  located. 
or  a  combination  of  these  factors. 

Subpart  E — C'ther  Federal 
Requirements 

§572.400     Compreh«n«ive  Housing 
A^lordab'llty  Stratagy  (CHASj 

Uil  Apphcants  that  are  States  or  units 
c:  general  local  government.  The 
applicant  must  have  a  HUD-approved 
complete  or  abbreviated  CHAS  pursuant 
to  the  requirements  of  the  CHAS 
regulations  (24  CFR  part  91).  and  must 
submit  a  certification  that  the  proposed 
activities  in  the  application  for  funding 
are  consistent  with  the  HUD-approved 
CHAS. 

(b)  Applicants  that  are  not  States  or 
units  of  general  local  government.  The 
applicant  must  submit  a  certification  by 
the  jurisdiction  or  jurisdictions  in 
which  the  proposed  program  will  be 
located  that  the  applicant's  proposed 
activities  are  consistent  with  the 
jurisdiction's  HUD-approved  CHAS. 
The  certification  must  be  made  by  the 
unit  of  general  local  government  or 
governments  or  the  State,  pursuant  to 
the  CHAS  regulations  at  24  CFR 

91  l(b)(l)(ii).  and  as  may  be  further 
described  in  the  NOFA. 

(c)  Indian  tribes  and  the  Insular  Areas 
cf  Guam,  the  U.S.  Virgin  Islands. 
American  Samoa  and  the  Northern 
Mariana  Islands  These  entities  are  not 
required  to  havo  a  C;!,\S  or  to  make 
C}i^S  certifications.  An  application  by 
an  Indian  tribe  or  other  applicant  for  a 
program  that  will  be  located  on  a 
reservation  of  an  Indian  tribe  will  not 
require  a  certification  by  the  tribe  or  the 
State  However,  where  an  Indian  tribe  or 
IHA  is  the  applicant  for  a  program  that 
will  not  be  located  on  a  reservation,  the 
certification  requirements  under  the 

p  -eceding  paragraph  will  apply. 


(d)  Timing  of  CHAS  certification 
submissions.  Except  as  otherwise  set 
forth  in  the  NOFA  with  respect  to 
certifications  of  consistency  with  an 
abbreviated  CHAS.  a  required 
certification  must  be  submitted  by  the 
funding  apphcation  submission 
deadline  announced  in  the  NOFA,  A 
jurisdiction  required  to  make  the 
certification  must  therefore  get  its  CHAS 
approved  by  HUD  in  time  for  the 
certification  to  be  submitted  by  the 
applicable  deadline,  i.e.,  the  funding 
application  deadline  announced  in  the 
NOFA  or.  if  the  NOFA  permits  a  later 
submission  date  for  llie  certification,  the 
later  date.  (HUD  has  60  days  to  approve 
a  CHAS.)  However,  in  no  event  will  an 
application  be  considered  for  funding  if 
a  required  CHAS  has  not  been 
submitted  for  HUD  approval  by  the 
funding  application  deadline.  All 
certifications  must  be  signed  by  the 
public  official  responsible  for 
submitting  the  CHAS  to  HUD,  or  his  or 
her  authorized  representative,  and  must 
meet  the  requirements  of  the  CHAS 
regulations  at  24  CFR  91.80  (a)  and  (b). 
"Consistency  certification." 

§572.405    Nondiscrimination  and  equal 
opportunity  requirements. 

The  following  authorities  apply  to 
homeownership  programs  under  this 
part: 

(a)  Fair  housing  requirements.  (1)  The 
requirements  of  the  Fair  Housing  Act 
(42  use.  3601-19)  and  implementing 
regulations  at  24  CFR  part  100,  part  109. 
and  part  110;  Executive  Order  11063,  as 
amended  by  Executive  Order  12259  (3 
CFR,  1958-1963  Comp..  p.  652  and  3 
CFR.  1980  Comp..  p.  307)  (Equal 
Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
ofl964(42U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1. 

(2)  The  Indian  Civil  Rights  Act  (25 
use.  1301  ef  seq.)  applies  to  tribes 
when  they  exercise  their  powers  of  self- 
government.  Thus,  it  is  applicable  in  all 
cases  when  an  IHA  has  been  established 
by  exercise  of  such  powers.  In  the  case 
of  the  IHA  established  pursuant  to  State 
law,  the  applicability  of  the  Indian  Civil 
Rights  Act  shall  be  determined  on  a 
case-by-case  basis.  Developments 
subject  to  the  Indian  Civil  Rights  Act 
must  be  developed  and  operated  in 
compliance  with  its  provisions  and  all 
implementing  HUD  requirements, 
instead  of  title  VI  and  the  Fair  Housing 
Act  and  their  implementing  regulations 

(b)  Discrimination  on  the  basis  of  age 
or  handicap.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 


the  .Age  Discrimination  Act  of  19"5  (42 
U.S.C  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Reb.abilitation  .\r\  of 
1973  [29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8.  With 
respect  to  program  accessibility 
standards,  the  provisions  of  24  CFR  8.29 
apply. 

(c)  Employment  opportunities.  (1)  The 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
US.C,  1701u)  (Employment 
Opportunities  for  Businesses  and  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects);  and  Executive  Order 
11246  (3  CFR.  1964-1965  Comp,,  p. 
339)  (Equal  Employment  Opportunity) 
and  implementing  regulations  at  41  CFR 
part  60. 

(2)  In  the  case  of  Indian  tribes  and 
IHAs.  the  requirements  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (see  25  U.S.C.  450e(b); 
24  CFR  905.165  (a)  and  (b)  and  QO.-i  360): 
end  Executive  Order  11246  and  41  CFR 
part  60  to  the  maximum  extent 
consistent  with,  but  not  in  derogation 
of.  the  Indian  Self-Determination  and 
Education  Assistance  Act  (see  24  CFR 
905.170(b)  and  905.360). 

(d)  Minority  and  women's  business 
enterprises  The  requirements  of 
Executive  Order  11625,  as  amended  by 
Executive  Order  12007  (3  CFR,  1971- 
1975  Comp.,  p.  616);  Executive  Order 
12432  (3  CFR.  1983  Comp  .  p   198);  and 
Executive  Order  12138,  as  amiended  by 
Executive  Order  12608  (3  CFR.  1979 
Comp.,  p.  393).  Consistent  with  HUD's 
responsibilities  under  these  Orders, 
recipients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities.  In 
the  case  of  applications  submitted  by 
Indian  tribes  or  IHAs,  recipients'  efforts 
must  be  consistent  with,  but  not  in 
derogation  of,  the  Indian  Self 
Determination  and  Education 
Assistance  Act,  25  U  S.C  450e(b) 

(e)  Affirmative  fair  housing  marketing. 
The  recipient  must  adopt  a  strategy  for 
informing  and  soliciting  applications 
from  people  who  are  least  likely  to 
apply,  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin,  for  the  program  without 
special  outreach,  consistent  with  the 
affirmative  fair  housing  marketing 
requirements.  (See  24  CFR  92.351  for  an 
example  of  an  affirmative  fair  marketing 
strategy.  Paragraph  (e)  of  this  section 
does  not  apply  to  Indian  tribes  and 
IHAs,  as  described  in  paragraph  (a)  (2) 
of  this  section. 
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(f)  Authority  for  collection  of  racial, 
fJinic,  and  gender  data.  HUD  requires 
submission  of  rccial,  ethnic,  and  gender 
data  under  this  j>art  under  the  authority 
of  section  562  of  the  Housing  and 
Community  Development  Act  of  1987 
and  section  808(e)(6)  of  the  Fair 
Housing  Act. 

(g)  Requirements  applicable  to 
religious  organizations.  Where  the 
applicant  is,  or  proposes  to  contract 
with  a  primarily  religious  organization, 
or  a  wholly  secular  organization 
established  by  a  primarily  religious 
organization,  to  provide,  manage,  or 
operate  housing  under  the  program,  the 
organization  must  undertake  its 
responsibilities  und^r  the 
homeownership  program  in  accordance 
with  the  following  principles: 

(1)  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
under  the  program  on  the  basis  of 
religion  and  will  not  Hmit  employment 
or  give  preference  in  employment  to 
persons  on  the  basis  of  religion; 

(2)  It  will  not  discriminate  against  any 
person  applying  for  housing  or  other 
ass;stance  under  the  program  on  the 
bai;is  of  religion  and  will  not  limit  such 
assistance  or  give  preference  to  persons 
on  the  basis  of  religion; 

(3)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  services  or  worship  (which 
term  does  not  include  voluntary,  non- 
denominational  prayer  before  meetings), 
engage  in  no  religious  proselytizing,  and 
e.xert  no  other  religious  influence  in  the 
provision  of  assistance  under  the 
homeownership  program. 

§572.410    Environmental  procedures  and 
•tanciards. 

(a)  Planning  grants.  HUD  has 
determined  that  its  approval  of 
applications  for  planning  grants  under 
this  part  is  categorically  excluded  from 
environmental  review  and  compliance 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  that  ether  Federal 
envirfr.menta!  laws  and  authorities 
listed  111  2-  CFR  50  4  a^e  not  applicable. 

(b)  Impter.ifntaticn  grants.  (1) 
Kecipiei.ts  of  implementation  grants 
must  comply  with  the  applicable 
environmental  laws  and  authorities  at 
24  CFR  50.4  and  rr.ust: 

(ij  Supply  HLrD  with  information 
necessary  for  it  to  perform  any 
necessary  environmental  review  of  the 
property  (or  neighborhood); 

(ii)  Carry  out  mitigating  measures 
required  by  UlTD  or  select  alternate 
eligible  property:  and 

(iii)  Not  acquire  or  otherwi.se  carry  out 
program  activities  with  respect  to  any 
eligible  property  until  Hl'D  approval  for 


the  property  (or  neighborhood)  is 
received. 

(2)  Before  any  amounts  under  this 
part  are  used  to  acquire  or  rehabilitate 
an  eligible  property,  HUD  must 
determine  whether  the  proposed 
activities  trigger  applicability  thresholds 
for  the  applicable  F'ederal 
environmental  laws  and  authorities. 
These  may  apply  when  the  property  is: 

(i)  Located  within  designated  coastal 
barriers; 

(ii)  Listed  on,  or  ehgible  for  Hsting  on, 
the  National  Register  of  Historic  Places; 
or  is  located  within,  or  adjacent  to,  an 
historic  district; 

(iii)  Located  near  hazardous 
operations  handling  fuels  or  chemicals 
of  an  explosive  or  flammable  nature; 

(iv)  Contaminated  by  toxic  chemicals 
or  radioactive  materials; 

(v)  Located  within  a  runway  clear 
zona  at  a  civil  airport  or  within  a  clear 
zone  or  accident  potential  zone  at  a 
military  airfield;  or 

(vi)  Located  within  a  special  flood 
hazard  area  or  within  a  location 
requiring  flood  insurance  protection. 

(3)  A  recipient  may  choose  to  make 
the  threshold  reviews  itself  or  with 
assistance  from  State  or  local 
governments  or  qualified  persons  or  to 
refer  the  property  to  HUD  for  threshold 
review.  Where  the  recipient  makes  the 
threshold  review  itself,  it  must  submit 
the  result  to  HUD. 

(4)  If  a  recipient  chooses  not  to  make 
the  threshold  reviews,  it  must  submit 
information  to  HUD  to  permit  HUD  to 
make  the  review. 

(5)  If  HUD  determines  on  the  basis  of 
the  recipient's  threshold  review  or 
HUD's  threshold  review  that  one  or 
more  of  the  thresholds  are  exceeded, 
HUD  will  conduct  an  environmental 
review  of  that  issue  and,  if  appropriate, 
establish  mitigating  measures  that  the 
recipient  must  carry  out  for  the  property 
unless  it  decides  to  select  an  alternate 
property. 

§572.4^5     Cor'hct  of  .nteiekt. 

(a)  Conflict  of  interest.  In  addition  to 
the  conflict  of  interest  requirements  in 
0MB  Circular  A-110  '  and  24  CFR  part 
85,  no  person  who  is  an  employee, 
agent,  consultant,  officer,  or  elected  or 
appointed  official  of  the  recipient  or 
cooperating  entity  named  in  the 
application  and  who  exercises  or  has 
exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decision-making  process 
or  gain  inside  information  with  regard 
to  such  activities,  may  obtain  a  financial 


'  See  $  572  425(b)  concerning  availability  of  0MB 
Circulars. 


interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or 
for  one  year  thereafter,  except  that  a 
resident  of  an  eligible  property  may 
acquire  an  ownership  interest. 

(b)  Exception.  HUD  may  grant  an 
exception  to  the  exclusion  in  paragraph 

(a)  of  this  section  on  a  case-by-case  basis 
when  it  determines  that  such  an 
exception  will  serve  to  further  the 
purposes  of  the  HOPE  3  program  and 
the  effective  and  efficient 
administration  of  the  local 
homeownership  program.  An  exception 
may  be  considered  only  after  the 
applicant  or  recipient  has  provided  a 
disclosure  of  the  nature  of  the  conflict, 
accompanied  by  an  assurance  that  there 
has  been  public  disclosure  of  the 
conflict,  a  description  of  how  the  public 
disclosure  was  made,  and  an  opinion  of 
the  applicant's  or  recipient's  attorney 
that  the  interest  for  which  the  exception 
is  sought  would  not  violate  State  or 
local  law.  In  determining  whether  to 
grant  a  requested  exception,  HUD  will 
consider  the  cumulative  effect  of  the 
following  factors,  where  appUcable: 

(1)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the  local 
homeownership  program  that  would 
otherwise  not  be  available; 

(2)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(3)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  activity  and 
the  exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(4)  Whether  the  affected  person  has 
withdrawTi  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process,  with  respect  to  the  specific 
activity  in  question; 

(5)  Whether  the  interest  or  benefit  was 
present  before  the  affected  person  was 
in  a  position  as  described  in  paragraph 

(b)  of  this  section; 

(6)  Whether  undue  hardship  will 
result  either  to  the  applicant,  recipient, 
or  the  person  affected  when  weighed 
against  the  public  interest  served  by 
avoiding  the  prohibited  confiict;  and 

(7)  Anv  other  relevant  considerations. 

§572.4<0     Mis^ t.iai>eoua  '■«(QM're'"n«'''U 

(a)  Application  ofOMB  Circulars.  (1) 
The  policies,  guidelines,  and 
requirements  of  0MB  Circular  Nos.  A- 
87  (Cost  Principles  Applicable  to 
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(    ari's  C-'ntract<  anl  Other  Agreements 
V.    ..  >  1  -•  in-l  [„-)caI  Governments)  and 
24  CFR  ydrX  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State.  Local 
end  Federally  Recognized  Indian  Tribal 
Governments)  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
this  part  by  applicable  entities,  and  to 
the  remedies  for  non-compliance. 
except  where  inccnsisient  %\iih  the 
provisions  of  NAHA,  other  Federal 
statutes,  or  this  part.  Circular  Nos.  A- 
1 10  (Grants  and  Cocf  urative 
As-^jements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations).  A-122  (Cost 
Principles  Applicable  to  Grants. 
Contracts  and  Other  Agreements  with 
Nonprofit  Institutiuns),  and,  as 
applicable.  A-21  (Cost  Principles  for 
Educational  Institutions)  apply  to  the 
acceptance  and  use  of  assistance  under 
this  part  by  covered  organizations. 
e<cept  where  inconsistent  with  the 
pro\isions  of  NAHA.  other  Federal 
statutes,  or  this  part.  Racipiraits  are  also 
subject  to  the  audit  requirements  of 
0M3  Qrcular  A-128  (Audits  of  State 
and  Local  Governments)  implemented 
at  24  CFR  part  44.  and  OMfi  Qrcular  A- 
133  (Audits  of  Institutions  of  Higher 
Learning  and  Other  Nonprofit 
Instiiuiionsj.  as  applicable. 

(2)  Copies  cAOMb  Circulars  may  be 
oi-nained  from  LO  P  P'ublications.  room 
2200.  New  L^etu^i.a  Office  Building. 
W3sh.:-,.^ton,  DC  20503,  telephone  (202) 
i--"-73  !2  (t.h'.s  ;s  not  a  toll-free 
nurriber)  Thf"-i'  '.s  a  limit  of  two  free 
cop'.es 

fbj  Anti-lrbbv.ng  reniftcation.  (1)  In 
dccordance  witb  24  ChR  part  87. 
appi;cantj  for  and  recipients  of 
assistance  ext  aeding  $100,000  must 
certify  that  no  Federal  funds  have  been 
or  vv-iil  be  spent  on  lobbying  activities  in 
cnr.nection  with  Ihe  assistance. 
Applicants  ard  recipients  must  also 
disclose  whether  nonappropriated  funds 
have  been  spent  or  committed  for 
lobbying  adivitids  if  those  activities 
would  be  prohibited  if  p>aid  wr:i 
appropnated  funds.  Substantifti 
monetary  penalties  may  be  i.Tipost'd  fur 
failure  to  file  the  required  certification 
cr  disclosure 

(2)  Paragraph  flj!ll)  of  tiiLS  '^t"  tion 
d.->es  not  apply  to  Iri'iian  tribes  t:-  L'-iAs 
Indian  tribt»s,  tnba!  organiza'.iuns,  cr 
any  other  Indian  organization  with 
r^-spect  to  expenditures  specifically 
permitted  by  other  Federal  law  are  not 
covered  by  the  definition  of  "person"  in 
24  CT"R  part  87 

(c)  Drug-free  ■/.•orxp.nrp  .Applicants 
rr/.;sl  certi.'V  that  Ihev  will  provide  a 
drug-free  workplace,  in  accordance  with 
the  Drug-free  Workplace  Ad  cf  I'^HH 


and  HUD's  implementing  regulations  at 
24  CFR  part  24,  subpart  F. 

(d)  Debarred  or  suspended 
contractors.  The  provisions  of  24  CFR 
pert  24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  subgrants,  or  funding  of  any 
recipients,  cooperating  entities,  or 
contractors  or  subcontractors  under  this 
part,  during  any  period  of  debarment, 
suspension,  or  placement  in  ineligibility 
status. 

(e)  Labor  standards.  If  other  Federal 
programs  are  used  in  connection  with 
the  HOPE  3  homeownership  program, 
labor  standards  requirements  apply  to 
the  extent  required  by  such  other 
Federal  programs. 

(f)  Flood  insurance.  Pursuant  to  the 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4001-4128),  the  recipient 
may  not  provide  financial  assistance  for 
acquisition  or  rehabilitation  of 
properties  located  in  an  area  identified 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  (see 
44  CFR  parts  59  through  79).  or  less 
than  one  year  has  passed  since  FEM,^ 
notification  regarding  such  hazards;  and 

(2)  Flood  Insurance  is  obtained  as  a 
condition  of  the  acquisition  or 
rehabilitation  of  the  property. 

(g)  Coastal  Barrier  Resources  Act. 
Pursuant  to  the  Coastal  Barrier 
Resources  Act  (16  U.S.C  3601).  HLTD 
will  not  approve  use  of  properties  m  thw 
Coastal  Barrier  Resources  System 

(h)  Lead-based  paint  testing  and 
abatement.  Any  residential  property 
assisted  under  the  HOPE  3  program 
established  under  this  part  constitute.s 
HUD-assodated  housing  for  the  purpose 
of  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C  4821.  pt  seq  ! 
and  is,  therefore,  subject  to  24  CFR  part 
35.  Unless  otherwise  provided. 
recipients  are  responsible  for  testing  and 
abatement  activities. 

§  572  425     B»cordk»«p)-ig  and  reports; 
audit  o<  rsciptenU. 

(a)  General  records.  Each  rttcipient 
must  keep  records  that  will  facilitate  an 
effective  audit  to  determine  compliance 
with  program  requirements  ard  'hat 
fully  disclose: 

(1)  The  amount  and  disposition  by  the 
recipient  of  the  planning  and 
implementation  grants  received  under 
this  part,  including  sufficient  records 
that  document  the  reasonableness  and 
necessity  of  each  expenditure: 

2  The  amount  and  disposition  of 
priHueds  from  financing  obtained  in 
connection  with  the  program  sales  to 


eligible  families,  and  any  funds 
recaptured  upon  sale  by  the 
homeowner; 

(3)  The  total  cost  of  the 
homeownership  program; 

(4)  The  amount  and  nature  of  any 
other  assistance,  including  cash, 
property,  services,  or  other  items 
contributed  as  a  condition  of  receiving 
em  implementation  grant; 

(5)  The  cost  or  othor  value  of  all  in- 
kind  contributions  towards  the  match 
required  by  §  572.220;  and 

(6)  Any  other  proceeds  received  for. 
or  otharwisa  used  in  connection  with, 
the  homeovimership  program  under  this 
part. 

(b)  Family  size  and  income:  racial, 
ethnic,  and  gender  data.  The  recipient 
muit  maintain  records  on  the  family 
size  and  income,  and  racial,  ethnic,  and 
gender  characteristics  of  families  who 
apply  for  homeownership  and  families 
who  become  homeowners. 

(c)  Selection  procedures  The 
recipient  must  maintain  a  copy  of  its 
procedures  far  identifying  and  seittctmi; 
eligible  families  in  acx;ordanc.-e  v.itn 
§572.110,  and  records  document;. .g  the 
eligibility  of  each  family  selm-ted  for 
homeownership 

(d)  Rehcibilita'.icr.  sUir-inrd.^.  Tne 
recipient  must  maints.n  written 
rehabilitation  standards  required  by 
5572.100(d)(5). 

(e)  Cooperative  and  condominium 
agreements.  The  recipient  must 
maintain  a  copy  of  any  condominium 
and  cooperative  association  agreements 
for  properties  under  a  homeownership 
program  approved  under  this  part 

(D  Amounts  avaUable  for  reuse  The 
recipient  must  keep  and  make  available 
to  Hli'D  all  r^ords  necessary  to 
calculate  accurately  payments  due  to 
HUD  under  §  572.135rn)  and  (c). 

Ig!  Access  by  HUD  and  the 
Comptroller  General  For  purposes  of 
audit,  examination,  monitoring,  and 
evaluation,  each  recipient  mu.it  give 
HUD  (including  any  duly  au^honzed 
representatives  and  the  Inspector 
C^eneralj  and  the  Comptroller  General  of 
the  United  States  (and  any  duly 
authorized  representatives)  access  to 
any  books,  documents,  papers,  and 
records  of  the  recipient  that  are 
pertinent  to  assistance  received  under 
this  part,  including  all  rei-ords  requiiad 
to  be  kept  under  this  section, 

(hi  Reports  The  recipient  must 
.subm.it  reports  required  by  HUD. 

(.Apprrjved  by  the  Office  of  Management  and 
Budget,  with  resfwct  to  implementation 
grants,  under  cx>ntrol  number  25(XM)128  ) 
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Dated   June  3    \9^-. 
Andrew  Cuomo. 

A<;iiistQ.n!  Sfcrf fan'  '  ,,- 
and  Df-f:}rf:n)e:it 
:FR  Ixx:   9:--l  14^^  V ■.. 
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DEPArniMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  of  thM  AMittant  Secretary  for 
Community  Planning  and 
Develooment 

[Dock^  No.  M-93-3611;  FR-3490-N-01] 

HOPE  for  Homeownerahlp  of  Single 
Family  Home*  Program  (HOPE  3); 
Notice  of  Fund  Availability 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD 
ACTION:  Notice  of  fund  avaiiab.lity 

summary:  This  NOFA  announces  the 
availability  of  $86  million  in  fanJing  for 
implementation  grants  for  the  HOPE  for 
Homeownership  of  Single  Family 
Homes  Program  (HOPE  3)  The  Notice 
contains  information  concerning  eligiblu 
applicants,  funding  available  for 
implementation  grants,  and  application 
requirements  and  procedures  HUD 
published,  for  public  comment,  a  Noticn 
of  Program  Guidelines  for  HOPE  3  on 
February  4,  1991  (56  FR  4458)  and 
amended  Guidelines  on  January  14, 
1992  (57  FR  1592)  Elsewhere  in  this 
issue  of  the  Federal  Register  is  the  final 
mle  for  the  HOPE  3  program  The  rule, 
which  will  be  codified  as  24  CFK  part 
572,  contains  detailed  programmatic 
information  and  the  requirements  for 
the  HOPE  3  program.  Applicants  are 
advised  to  consult  the  regulation  in 
order  to  prepare  an  application  in 
compliance  with  the  requirements  of  the 
final  rule,  many  of  which  are  not 
repeated  in  this  NOFA.  Failure  to  follow 
the  rule  will  result  in  applications  being 
rejected  by  HUD, 

DATES:  Applications  for  implementation 
grants  for  the  HOPE  3  program  must  be 
received  in  the  appropriate  HUD  Field 
Office  by  4  p,m,  local  time  or 
September  3.  1993  Applications  rr.ay  be 
hand  delivered  to  the  appropriate  HUD 
Field  Office  no  .later  than  4  p.m.  local 
time  on  the  deadline  date.  Applications 
sent  by  facsimile  (F.AX)  will  not  be 
accepted,  HUD  will  not  waive  this 
deadline  for  actual  submission  for  any 
reason. 

ADDRESSES:  An  original  and  two  copies 
of  the  com.pleted  application  must  be 
submitted  to  the  HUD  Field  Office 
having  jurisdiction  over  the  locality  or 
area  in  which  the  proposed  program  is 
located.  Applications  should  be 
addressed  to  the  attention  of:  Director. 
Community  Planning  and  Development 
Division.  A  list  of  HUD  Field  Offices 
appears  at  the  end  of  this  NOFA. 
Applicants  must  submit  their 
applications  to  the  CPD  Division  in  tlie 


correct  Field  Office,  including 
applicants  in  States  with  more  than  one 
Field  Office  For  applications  submitted 
by  Indian  tnbes  and  IH.^s,  the  correct 
Field  Office  is  the  CPD  Division  in  the 
ofHce  listed  at  the  end  of  the  NOFA 
with  jurisdiction  over  the  geographic 
area  covered  by  the  application,  Indian 
tnbes  and  IHAs  should  not  submit  their 
applications  to  the  Office  of  Indian 
Programs  or  Indian  Programs  Division, 
Applicants  should  contact  their  local 
office  to  confirm  the  appropriate  place 
for  submission  Failure  to  submit  an 
application  to  the  correct  Field  Office  in 
accordance  with  the  above  procedures 
will  result  in  disqualification  of  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Garrity,  Office  of  Affordable 
Housing  Progra.ms.  Department  of 
Housing  and  Urban  Development,  room 
7158,  451  Seventh  Street  SW  , 
Washington.  DC  20410:  telephone  (202) 
708-0324;  (TDD  (202)  708-2565), 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (O.MB)  under 
the  Paperwork.  Reduction  Act  of  1980, 
and  have  been  assigned  OMB  control 
number  2506-0128 

/.  Purpose  and  Substantia  Description 

A.  Authority 

The  funding  made  available  under 
this  NOFA  is  authorized  by  title  IV  of 
the  National  Affordable  Housing  Ad  (42 
U.S.C.  12891-12898),  which  created  the 
HOPE  3  Program  The  final  rule  for  the 
program,  which  will  be  codified  at  24 
CFR  part  572,  is  being  published 
elsewhere  in  today's  Federal  Register.  If 
there  is  any  conflict  between  this  NOFA 
and  the  regulation,  the  regulation  shall 
be  controlling, 

B.  Allocation  Amounts 

The  purpose  of  this  NOFA  is  to 
announce  the  availability  of  a  total  of 
$86  million  in  funds  for  implementation 
grants,  appropriated  by  the 
Department's  Appropriations  Act  for 
fiscal  year  1993  (Pub.  L  102-389) 

The  amount  made  available  for 
implementation  grants  has  been 
allocated  to  each  of  the  10  HUD  Regions 
by  a  formula  described  in  the  final  rule 
(24  CFR  572.210(b)).  However,  no 
Region  will  be  allocated  less  than  $4 
million  in  order  to  ensure  that  national 
geographic  diversity  is  maintained  The 
formula  results  in  the  following 
allocation  by  HUD  Region  for  FY  1993 


Region  I— $4,000,000 
Region  11—58,896,000 
Region  III— ^$7 .81 8,000 
Region  IV— $15,621,000 
Region  V-^13.274,000 
Region  Vl-^1 2,936,000 
Region  Vli— $4,000,000 
Region  VIII— $4,000,000 
Region  IX— $11,45.5,000 
Region  X— $4,000,000 

C.  Reallocation  of  Funds 

If  funds  remain  after  HUD  has 
approved  all  approvable 
implementation  grant  applications  in  a 
Region  or  if  any  funds  become  available 
due  to  deobligation  of  grant  amounts, 
the  remaining  amounts  from  each 
Region  may  be  combined  and  FTUD  may 
use  them  in  accordance  with 
§572.310(0  of  the  regulation. 

D  Implementation  Grant  Cap 

1   For  FY  1993.  the  maximum  total 
grant  amount  for  a  single  applicant  is 
$3  0  million.  A  single  applicant  may 
apply  for  more  than  one  implementation 
grant,  but  HUD  will  not  approve  grants 
for  any  one  applicant  that  total  more 
than  S3.0  million. 

2.  Refer  to  §  572.210(c)  for  overall 
limitations  for  implementation  grants. 

E  Eligible  Applicants 

An  eligible  applicant  is  a  private 
nonprofit  organization;  a  cooperative 
association;  or  a  public  body  (including 
a  PHA,  an  IHA,  Indian  tribe  or  an 
agency  or  instrumentality  of  a  public 
body)  in  cooperation  with  a  private 
nonprofit  organization,  all  as  further 
defined  in  the  regulations. 

11  Implementation  Grant  Applications 

A  Application  Process 

Application  packages  for 
implementation  grants,  including  SF 
424.  other  forms,  and  instructions  for 
preparing  applications,  are  available 
from  the  CPD  Division  in  the 
appropriate  HUT)  Field  Office  (see  tlie 
list  of  HUD  Field  Offices  at  the  end  of 
this  NOFA)  or  through  the  Affordable 
Housing  Information  Center  at  1-800- 
998-9999.  Only  timely  applications 
received  in  the  appropriate  Field  Offira 
will  be  considered  for  funding 
Applications  (original  and  two  copies) 
must  be  physically  received  no  later 
than  4:00  p.m.  on  the  deadline  (see 
■Dates"  at  the  beginning  of  this  NOFA) 
at  the  appropriate  HUD  Field  Office. 
Attention:  Director,  Community 
Planning  and  Development  Division.  It 
is  not  sufficient  for  an  application  to 
b(-ar  a  postmark  within  the  deadline 
Applications  sent  by  facsimile  (FAXi 
will  not  be  accepted. 
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B  Application  Submission 
Requirements 

Complete  application  submission 
requirements  are  contained  in  the 
application  package.  All  potential 
applicants  are  urged  to  contact  their 
HUD  Field  Office  for  information  and 
guidance  from  HUD  about  program 
requirements  and  preparation  of  an 
application  and  for  the  time  and  place 
of  any  workshops  or  training  sessions  to 
be  held  within  the  Field  Office's 
jurisdiction. 

C.  Application  Contents 

Each  application  must  contain  a 
description  of  the  proposed 
homeownership  program  demonstrating 
consistency  with  all  requirements 
specified  in  the  regulation  and  the 
application  package.  The  following  is  a 
summary  description  of  the  contents  of 
the  implementation  grant  application 
package. 

(1)  Summary  of  Homeownership 
Program.  The  application  must  contain 
an  executive  summary  of  the 
homeownership  prcgram  being 
prcposed  including  information  about 
tne  lead  applicant  and  cooperating 
entities,  the  amount  of  grant  requested, 
local  match  and  total  program  cost,  the 
number  of  homebuyers  to  be  assisted, 
the  location  of  the  p.'-ogram.  and  the 
activities  being  prtinoseti 

(2)  Program  Neigiiborhoods  and 
S'fiighharhood  Characteristics.  The 
application  must  contain  a  description 
of  the  anticipated  locations  of  the 
p'operties  to  be  used  in  the  prov;ram.  by 
specifying  particular  neighborhoods 
where  activities  vnll  be  carried  out  and 
describing  racial  and  ethnic 
characteristics  of  residents  of  the 
neighborhoods. 

I3i  fipoliccnt  Information,  (i) 
Qi.iahf;r.a>!cns  and  Experience  of 
Appiitjint.  The  application  must 
describe  the  applicant  and  contain 
evidence  of  its  qualifications  and 
experience,  including  experience  in 
providing  housing  for  low  income 
families,  and  r^ parity  to  carry  out  the 
program  and  comply  with  the  program 
requirements.  To  demonstrate  adequate 
internal  management  controls,  the 
apphr^tion  must  contain  the  auditor's 
summary  of  the  last  certified 
independent  audit  report  and  a 
description  of  any  unresolved  senoiis 
problems  or  audit  findings,  if 
applicable,  or  a  certification  from  a 
certified  public  accountant  who  h,.s 
examined  the  current  intenial 
management  controls  or  is  establishing 
those  systems  for  a  new  entity. 

(ii)  Requirements  fur  Joint 
Applications,  If  two  or  more  e-ititifs 


join  in  submitting  an  application,  such 
as  a  public  body  in  cooperation  with  a 
private  nonprofit  organization  or  two 
private  nonprofit  organizations,  the 
application  must  include  a  copy  of  an 
executed  vmtten  agreement  between  the 
entities  that  delineates  their  respective 
roles  and  responsibilities  and  identifies 
the  lead  applicant  that  will  execute  the 
grant  agreement  and  assume  legal 
responsibility  for  the  grant. 

(iii)  Evidence  of  Section  501(c)  Status. 
An  application  must  contain  evidence 
of  an  LRS  ruling  or  determination  of  tax 
exempt  status  under  Section  501(c)  of 
the  Internal  Revenue  Code  for  a  private 
nonprofit  organization  when  it  is  the 
lead  applicant  or  when  it  is  designated 
as  the  cooperating  entity  with  a  public 
body  that  is  required  to  apply  in 
conjunction  with  a  private  nonprofit 
organization.  An  application  from  a 
private  nonprofit  organization  organized 
in  the  Commonwealth  of  Puerto  Rico 
(where  it  is  the  lead  applicant  or 
designated  cooperating  nonprofit)  must 
contain  a  letter  from  the  Treasury 
Department  of  the  Commonwealth  of 
Puerto  Rico  evidencing  that  the 
organization  has  tax  exempt  status 
under  Puerto  Rico  law. 

(iv)  Requirement  for  Cooperative 
Associations.  An  application  submitted 
by  a  cooperative  association  must 
contain  an  opinion  of  counsel  that  the 
organization  is  currently  organized  and 
existing  under  the  laws  of  tlie  applicable 
State,  territory,  local  government,  or 
Indian  tribe,  and  has  as  its  primary 
purpose  acquiring,  owning,  and 
operating  housing  for  its  members  or 
shareholders,  as  applicable. 

(4)  Unit  Information,  (i)  The 
application  must  contain  information 
concerning  the  anticipated  source  of 
units  and  evidence  that  at  least  10 
properties  from  eligible  HOPE  3  sources 
are  either  currently  available  or  were 
available  during  the  12-month  period 
prior  to  submission  of  the  application. 
It  must  also  contain  information  about 
the  number  of  units  to  be  used  in  the 
program,  the  size  of  units,  the  average 
acquisition  and  rehabilitation  cost,  the 
basis  for  the  estimate,  the  terms  (if 
known)  to  the  entity  that  will  purchase 
the  units  for  resale  to  eligible  families. 

(ii)  Rehabilitation  Standards.  The 
application  must  contain  information 
about  the  rehabilitation  of  the  units  to 
be  used  in  the  program  including — 

(A)  The  type  of  improvements  to  be 
made  to,  or  amenities  to  be  provided  for, 
the  units,  the  .source  of  funds,  and 
pro\nder; 

(B)  how  the  applicant  will  ensure  that 
the  unit  will  be  free  from  any  defects 
that  pose  a  danger  to  life,  health,  or 
safety  before  transfer  of  an  ownership 


interest  in  a  unit  to  an  eligible  family  or 
occupancy  of  a  unit  by  an  eligible 
family  under  a  lease  purchase 
agreement; 

(C)  a  plan  describing  how  the 
applicant  will  ensure  the  unit  will,  not 
later  than  two  years  after  the  transfer  to 
an  eligible  family,  meet  the  minimum 
rehabihtation  standards  required  by 
HUD  under  24  CFR  572.100(d).  or  any 
higher  standards  established  by  the 
recipient  or  required  by  lenders;  and, 

(D)  where  applicable,  how  the 
applicant  will  manage  the  provision  of 
sweat  equity  by  homebuyers,  including 
(a)  a  description  of  the  anticipated  scope 
of  work,  (b)  a  schedule  of  completion, 
(c)  a  description  of  how  homebuyers 
(and  others  donating  labor  in 
connection  with  the  sweat  equity 
activity)  will  be  trained,  (d)  an 
identincation  of  who  will  supervise  the 
work,  i.e.  a  licensed  general  contractor, 
and  (e)  a  contingency  plan  if  the  sweat 
equity  is  not  fully  provided  or  the 
scnedule  is  not  met. 

(iii)  Type  of  Ownership.  The 
application  must  specify  the  type  or 
types  of  ownership  interests  that  the 
homebuyers  will  acquire  under  the 
program,  including  fee  simple 
owmership,  condominium  ownership, 
cooperative  ownership,  or  another  form 
of  ownership  proposed  and  justified  by 
the  applicant  and  approved  by  HUD. 
See  §572.115  of  the  final  rule. 

(iv)  Management  Entity.  The 
application  must  identify  and  describe 
the  entity  that  will  operate  and  manage 
the  property,  and  contain  a  copy  of  the 
proposed  contract,  or  state  that  the 
applicant  intends  to  op>erate  and  manage 
the  property.  Where  homeowners  will 
have  full  responsibility  upon  acquiring 
a  homeownership  interest  in  a  property 
(as  is  expected  in  scattered-site,  fee 
simple  ovsmership  arrangements),  this 
requirement  will  only  cover  the  period, 
if  any,  until  the  homeowners  become 
fully  responsible. 

(v)  Rental  Housing  Impact.  The 
application  must  contain  a  statement 
concerning  whether  or  not  more  than  10 
percent  of  the  affordable  single  family 
rental  housing  units  in  the  market  area 
will  be  eliminated  as  a  result  of  the 
homeownership  program. 

(5)  Homebuyer  Information,  (i)  Plan 
for  Selecting  and  Identifj-ing  Eligible 
Families.  The  appHcation  must  contain 
a  plan  for  identi^'ing  and  selecting 
eligible  families  to  participate  in  the 
homeownership  program.  The  plan 
must  contain  the  elements  required 
under  24  CFR  572.110— Identifying  and 
Selecting  Eligible  Families  for 
Homeowmership. 

(ii)  Description  of  Potential 
Homebuyers.  The  application  must 
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contain  a  description  of  the  general 
composition  of  potential  eligible 
families  who  may  participate  in  the 
program  (and  residents  of  occupied 
properties  selected  for  use  under  the 
program.)  including  family  size  and 
income,  and  racial,  ethnic,  and  gender 
characteristics 

(iii)  Hom.eb  jyer  Financing.  (A)  The 
application  miust  contain  information 
concerning  the  source  and  type  of 
homebuyer  financing  and  information 
about  the  homebuyer's  estimated 
pu.'chase  price  of  the  property. 

(B)  Lease/Purchase.  The  application 
must  specifiy  if  the  applicant  proposes 
to  enter  into  an  interim  lease/purchase 
agreement  on  any  or  all  of  the  properties 
to  be  used  in  the  program.  See  24  CFR 
572.5  for  Lhe  definition  of  lease/ 
purchase,  which  is  generally  limited  to 

a  two-year  period 

(C)  Affordability  Requirements.  The 
application  must  demonstrate  that  the 
monthly  expenditure  for  prinicpal, 
interest,  taxes,  and  insurance  by  an 
eligible  famiily  that  is  necessary  to 
complete  the  sale  for  the  initial 
acquisition  of  a  unit  is  not  less  than  20 
percent  but  not  more  than  30  percent  of 
the  adjusted  income  of  the  family.  In 
setting  the  sales  price  for  acquisition  by 
the  fam.ily,  tr.e  applicant  must  take  into 
account  the  need  to  comply  with  the 
affordabilitv  standards  contained  in  24 
CFR  5  72  120 

(D;  Homebuyer  Continued 
.■\ffordability.  The  application  must 
contain  a  feasible  plan  for 
demonstrating  reasonable  efforts  to 
ensure  continued  affordability  by  initial 
hom.eowners  of  eligible  properties.  See 
24  CFR  572  120fb). 

(61  Program  Schedule.  The 
application  must  contain  a  schedule 
requiring  completion  of  program 
activities  under  the  grant  agreement  no 
later  than  four  years  from  the  effective 
date  of  the  grant  agreement.  See  24  CFR 
572  2  iO( f]  for  related  requirements  and 
provisions  allowing  HUD  to  permit  a 
longer  deadline  for  completion  of 
program  activities  See  24  CFR  572.115 
for  requirements  for  the  timely  transfer 
of  ownership  interests  to  eligible 
families. 

(71  Program  Budget  The  application 
must  contain  a  program,  budget 
including  the  am.ount  of  the  grant 
requested  and  match  contributions 
being  made  for  each  proposed  activity, 
a  description  of  each  proposed  activity 
and  a  basis  for  the  estimated  cost  for 
each  amount  proposed  and  other 
sources  for  funds  The  budget  must 
demonstrate  that  the  proposed  financing 
from  all  sources  is  sufficient  to 
accomplish  the  program's  objectives. 


(B)  Matching  and  Other  Contributions 
(i)  The  application  must  contain 
evidence  of  commitments  for  the 
resources  that  are  expected  to  be 
contributed  toward  the  match  required 
under  24  CFR  572.220.  and  of  any  other 
resources  that  are  expected  to  be  made 
available  in  support  of  the 
homeowTiership  program.  Except  for 
administrative  costs,  acceptable 
evidence  that  the  contribution  will  be 
provided  must  be  included.  For 
example,  if  20  years  of  tax  abatement 
will  be  counted  toward  the  match,  the 
application  should  include  a  copy  of  the 
law  or  other  official  action  by  the  chief 
executive  officer  or  appropriate 
legislative  body  documenting  this 
commitment.  Cash  or  other  property 
contributions  (except  those  related  to 
administrative  costs)  must  be  supported 
by  evidence  of  a  firm  commitment  by 
the  donor  to  donate  the  cash  or 
property,  subject  only  to  approval  of  the 
implementation  grant  and  any  other 
necessary  conditions  approved  by  HUD. 

(ii)  If  the  match  requirement  does  not 
apply  to  an  MA  in  accordance  with 
§  572.210(e)  of  the  final  rule,  the 
application  must  contain  a  certification 
that  the  IHA  has  not  received,  and  will 
not  receive,  amounts  under  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  the  HOPE  grant  funds. 

(9)  Sale  and  Resale  Information,  (i) 
Plan  for  Use  of  Sale  and  Resale 
Proceeds.  The  application  must  contain 
a  plan  for  the  use  of  proceeds  from  sales 
to  eligible  families  and  amounts  families 
may  not  retain  upon  resale. 

The  plan  must  provide  that  any 
proceeds  of  sale  and  resale  proceeds 
that  may  not  be  retained  by  a 
homebuyer  and  any  interest  earned 
thereon  are  separately  accounted  for  and 
committed  for  approved  activities 
within  one  year  of  receipt.  The 
application  must  also  identify,  by  name 
and  address,  the  entity  (and  its  contact 
person)  that  will  be  responsible  for 
ensuring  that  all  sale  and  resale 
proceeds  are  collected;  all  sale  and 
resale  proceeds  are  used  for  approved 
purposes  after  grant  closeout;  and  all 
amounts  due  to  HUD  are  promptly  paid 
in  accordance  with  the  requirements  in 
§572.135  of  the  final  rule 

(ii)  Proposed  Additional  Resale 
Restrictions.  If  Any.  The  application 
must  contain  a  description  of  and 
justification  far  any  proposed 
restrictions  on  the  resale  of  units  by 
initial  for  subsequent  homeowners 
under  the  homeownership  program. 
§  572.130(e)  of  the  final  rule)  The 
required  restrictions  set  forth  in 
§  572.130  need  not  be  restated. 


see 


IWI  Evidence  of  Public/Private 

Support  The  application  must  contain 
a  description  and  evidence  of  any  State 
or  local  government,  private  sector,  or 
nonprofit  organization  support  of  the 
proposed  homeownership  program 

(111  Minority  Busmt^ss  Enterprises 
and  Women-Owned  Business 
Enterprises.  The  application  must 
contain  a  description  of  the  applicant's 
use  of  minority  business  enterprises  and 
women-owned  business  enterprises  in 
the  past,  if  applicable,  end  a  description 
of  specific  affirmative  steps  it  will  take 
to  ensure  that  such  businesses  have  an 
equal  opportunity  to  compete  and 
obtain  contracts. 

(121  Plan  for  Counseling  and  Training. 
The  application  must  contain  a  plan  for 
providing  counseling  and  training  for 
homebuyers  selected  under  the 
program,  including  information  about 
the  topics  to  be  covered,  the  number  of 
homebuyers  to  be  assisted,  the  schedule 
for  providing  such  assistance,  and  the 
providers  of  the  services. 

(13)  Economic  Development 
Activities.  If  Any  If  economic 
development  activities  are  proposed,  the 
application  must  contain  a  description 
of  the  economic  development  activities 
proposed  under  the  program.  The 
application  must  demonstrate  that  the 
proposed  activities  are  directly  related 
to  the  proposed  homieownership 
program,  and  describe  how  these 
activities  will  promote  the  self- 
sufficiency  of  homebuyers  and 
homeowners.  See  §572.215ln)  of  the 
final  rule. 

(141  Relocation  Assistance.  If 
relocation  activities  are  proposed,  the 
application  must  describe  the  proposed 
relocation  activities,  in  accordance  with 
the  requirements  of  §  572.145  of  the 
final  rule.  The  de.scription  must  specify 
the  approximate  nu.mber  of  families  and 
individuals  who  are  expected  to  choose 
to  move  and  the  num.ber  who  will  be 
temporarily  relocated  during 
rehabilitation,  the  estimated  costs,  the 
source  of  funding,  the  organization  that 
will  carry  out  the  relocation  if  different 
than  the  applicant,  and  other  available 
resources  (including,  for  example. 
Section  8  assistance). 

nsj  Comprehensive  Housing 
Affordability  Strategy  (CHASI 
Certification.  Applicants  that  are  States 
or  units  of  general  local  government: 
The  applicant  must  have  a  HUD- 
approved  CHAS  for  FY  1993  and  must 
submit  a  certification  that  the  proposed 
activities  are  consistent  with  the  HUD- 
approved  CHAS  for  FY  1993. 

Applicants  that  are  not  States  or  units 
of  general  local  government:  The 
applicant  must  submit  a  certification  by 
the  jurisdiction  or  jurisdictions  in 
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which  the  proposed  program  will  be 
located  that  the  applicant's  proposed 
activities  are  consistent  with  the 
jurisdiction's  HUD-approved  CHAS  fur 
FY  1993.  A  required  certificatiori  a^.'^'^:. 
be  made  by  the  ur.il  of  general  lrH,.al 
govemrrient  if  it  is  required  to  have,  or 
has,  a  complete  CHAS.  or  if  it  is 
authorized  to  u.se  an  abbreviated  CHAS 
and  is  applying  for  the  same  program 
under  tms  NOFA  (and  therefore  has,  or 
will  have,  an  abbreviated  C4,\S  for 
fi-scal  year  1993  for  tiiat  prcgrain}. 
Otherwise  the  certification  may  be  made 
by  the  State,  or  if  the  program  will  be 
located  in  pari  in  a  unit  of  general  local 
government  authorized  to  use  an 
abbreviated  CR^S,  by  the  unit  of 
genera!  local  government  if  it  is  willing 
to  prepare  such  a  CHAS, 

Certain  entities  (Indian  tribes  and  the 
Insular  Areas  of  Guam,  the  Virgin 
Islands,  American  Samoa  and  the 
Northtem  Mariana  Islands)  are  not 
required  to  have  a  CHAS  or  to  make 
CHAS  certifications.  An  application  by 
an  Indian  tribe  or  other  applicant  for  a 
program  that  will  te  located  on  a 
reservation  of  an  Indian  tribe  does  not 
require  a  certification  by  the  tribe  or 
State  However,  where  an  Indian  tribe  or 
IHA  IS  the  applicant  for  a  program  that 
will  not  be  located  on  a  reservation,  the 
requirement  for  a  certification  by  the 
jurisdiction  or  jurisdictions  in  which 
the  program  will  be  located  under  the 
preceding  paragraph  applies. 

All  CIL^S  certifications  must  oe  made 
by  the  public  official  responsible  for 
submitting  the  CH.'\S  certification  to 
HUD.  or  his  or  her  authorized 
representative.  Ail  CHAS  certifications 
must  be  submitted  as  part  of  the 
application  by  the  application 
submission  di-adline  set  forth  in  this 
NOFA,  except  as  provided  in  the  next 
paragraph.  The  required  CHAS  must 
therefore  have  been  submitted  more 
thian  60  days  before  the  application 
submission  deadline,  since  HUD  has  60 
days  to  review  and  approve  the  CHAS. 
Where  the  certification  of  consistency 
with  an  abbreviated  CHAS  is  permitted 
to  be  Submitted  after  the  applicaticn 
submission  deadline,  as  descri'twd  :n  the 
next  paragraph,  the  CH.\S  must 
nevertheless  be  submitted  by  the 
application  submission  deadline. 
Failure  to  submit  the  CHAS  by  tne 
application  submission  deadline  is  not 
a  correctable  deficiency  durins 
apnlication  screening. 

if  a  required  certification  will  be  made 
by  a  unit  of  general  local  government 
with  respect  to  an  abbreviated  CHAS 
which  has  been  submitted  by  tlu' 
application  submission  deadli;je  but  has 
not  yet  been  approved  by  HUD,  the 
deadline  will  not  be  applied  to  the 


certification  of  consistency.  Instead,  the 
application  must  include  a  written 
statement  from  an  authorized  public 
official  responsible  for  the  CHAS  that 
the  jurisdiction  has  submitted  an 
appreciated  QIAS  for  FY  1993  for  HUD 
approval  and  that  the  proposed 
activities  in  the  application  are 
r  insistent  with  it  If  HUD  approves  the 
011.^5,  the  required  certification  of 
consistency  wath  a  HUD-approved 
CHAS  for  FY  1993  must  be  submitted  as 
soon  as  possible  thereafter,  but  not  later 
than  grant  approval.  The  grant  will  not 
be  awarded  unless  the  abbreviated 
CHAS  is  approved  and  the  required 
certification  is  made. 

(J 6)  Nondiscrimination  and  Equal 
Opportunity  Certification.  The 
application  must  contain — 

(i)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
19)  and  implementing  regulations  at  24 
CFR  parts  100, 109,  and  110;  Executive 
Order  11063,  as  amended  by  Executive 
Order  12259  (3  CFR,  1958-1963  Comp.. 
p.  652  and  3  CFR.  1980  Comp.,  p.  307) 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1.  In 
the  case  of  an  application  from  an 
Indian  tribe  or  IFIA,  under  the 
circumstances  described  in 
§  572.405(a)(2)  of  the  fijial  rule,  a 
certification  that  the  applicant  will 
comply  with  the  Indian  Civil  Rights  Act 
(25  U.S.C.  1301  et  seq.).  See  24  CFR 
572.405(a). 

(ii)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and 
section  504  of  the  Rehabilitation  Act  of 
1973  and  implementing  regulations  at 
24  CFR  part  8.  See  24  CFR  572.405(b). 

(17)  Desegregation  Statement.  The 
application  must  contain  a  statement 
from  the  applicant  explaining  whether 
or  not  a  desegregation  order,  agreement, 
or  plan  that  applies  to  the  applicant  is 
in  effect  or  known  to  the  applicant  to  be 
under  consideration;  that  the  applicant 
is  not  in  violation  of  any  existing 
desegregation  order,  compliance 
agreement  or  voluntary  agreement,  or  a 
statement  describing  the  circumstances 
of  the  violation;  and  describing  any 
potential  impact  the  proposed 
homeownership  program  may  have  on 
implementing  any  existing  or  pending 
order,  agreement,  or  plan. 

(18)  Environmental  Assurance.  The 
application  must  contain  an  assurance 


that  the  recipient  will  comply  with  the 
environmental  requirements  in  24  CFR 
572.410(b)(1). 

(19)  Ckher  Requirements.  The 
application  must  contain  other 
information  and  certifications  required 
by  the  application  package. 

D.  Selection  Process 

The  selection  process  for 
implementation  grants  under  the  HOPE 
3  Program  consists  of  a  screening 
review,  and  then,  for  those  applications 
meeting  all  screening  requirements, 
rating  and  ranking  under  substantive 
rating  criteria.  Rating  and  ranking  will 
only  occur  if  there  are  more  applications 
that  meet  screening  requirements  than 
funds  available  in  that  Region.  Field 
Offices  will  rate  applications  on  rating 
criteria  «1,  2,  3,  5,  6,  and  7  and  then 
forward  their  applications  to  their 
respective  Regional  Office.  (See  Section 
III.F.  of  this  NOFA.)  Regional  Offices 
will  review  Field  Office  scores  for 
consistency  and,  following  application 
review,  may  adjust  scores  to  ensure 
accuracy  and  consistency  of  ratings. 
Headquarters  will  rate  on  criterion  #4 
and  will  provide  the  ratings  to  the 
Regional  Office. 

E.  Screening  Process/Corrections  to 
Deficient  Applications 

(1)  HUD  will  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  contains  correct 
computations,  and  complies  with  all 
requirements  of  this  NOFA  and  the 
regulation.  In  addition,  HUD  will 
determine  whether  there  appear  to  be  a 
sufficient  number  of  suitable,  available 
properties  in  the  general  locations 
identified  in  the  application  for  the 
proposed  activities.  For  this  purpose,  at 
least  ten  suitable  units  in  eligible 
properties  must  be  currently  available  or 
have  been  available  in  the  12-monlh 
period  prior  to  application  submission. 
Where  HUD  determines  that  an 
application  as  initially  submitted  is 
fundamentally  incomplete  or  would 
require  substantial  revisions,  it  will  not 
consider  the  application  further. 

(2)  Where  HUD  determines  an 
application  is  deficient  in  one  or  more 
of  the  areas  in  paragraph  E(l)  of  this 
section  but  is  not  fundamentally 
incomplete  and  does  not  require 
substantial  revisions,  it  will  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  technical 
deficiencies  in  its  application.  HUD  will 
not  notify  the  applicant  of  any 
deficiencies  that  relate  solely  to  the 
rating  of  the  application. 

(3)  The  notification  will  require  the 
applicant  to  submit  additional  cr 
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LO^•^*<:ted  ma'.enal  so  thai  it  is  received 
in  the  appropriate  HUT)  Field  Office  no 
later  than  4  00  p  n.   local  time  on  the 
14th  calen  'ar  cijy  after  the  date  of  the 
written  nolifioitioii  to  the  applicant 
giving  it  an  opportunity  to  modify  its 
appliration.  HUD  may  not  extend  this 
deadline  for  actual  receipt  of  the 
material  for  any  reason.  After  review  of 
all  additional  or  corrected  materials, 
HUD  will  not  consider  further  any 
applications  that  do  not  comply  with 
the  requirements  of  the  NOFA  and  the 
regulation. 

F  Rating  Crit<aria 

All  applications  meeting  scret- uing 
requirements  will  be  selected  for 
funding  if  sufficient  funds  are  available 
within  the  Regional  allocation.  If  there 
are  more  applications  that  meet 
screening  requirements  than  funds 
available  in  that  Regior..  all  applications 
meeting  the  screening  requirements  will 
be  rated  and  ranked,  using  the  following 
substantive  rating  criteria: 

1.  Capability  of  the  Applicant— up  to 
25  poir.ts 

2.  Demonstrated  Public/Private 
Support — up  to  20  points. 

3  Quality  of  Program  Design — up  to 
30  points^ 

4  EfHaency — up  to  10  points. 
i  !n\>  r^tr.r. — up  to  5  points. 

6  M;riorily  Business  Enterprise/ 
U'omen-owned  Business  Enterprise — up 
tD  5  points. 

7  Fair  Housing  Choice — iip  to  5 
po.nts 

Further  dts<^;nption  of  the  rating  of 
applications  and  of  the  factors 
ror.sidered  under  each  rating  criterion 


rr.  ay 
rule 


b«?  found  in  §  ''2  T20  of  the  final 


G  Flai.)t:ng  and  Selection 

Regional  Offices  will  rank  ell 
applications  that  have  heen  rated  within 
tneir  Region,  and  make 
recommendations  for  selecuon.  within 
their  allocations,  to  HUD  Headquarters, 
which  will  malce  the  selections.  Further 
description  of  the  procedure  for 
selection  is  containH  m  ^  t"'2.310  of 
the  regulation 

IV  Other  Matters  ' 

A  Paperwork;  Reduction  Act 

The  information  couectiun 
requirements  contained  in  this  NOF.\ 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
section  3540(h)  of  the  Papen-vc^rk 
Reduction  Act  of  1980  !44  U  S  C. 
3504(h)),  and  assigned  ON^B  control 
ni: ruber  2  5 06-0 128 


B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  m.ade  for  the  program  regulations 
in  accordance  with  HUD  regulations  at 
24  CFR  part  50.  which  implements 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  The 
Finding  is  available  for  public 
Inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276.  451 
Seventh  Street.  SW.,  Washington,  DC 
20410. 

C  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  for  HUD  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  the 

Erovisions  in  this  NOFA  are  closely 
ased  on  statutory  requirements  and 
impose  no  significant  additional 
burdens  on  States  or  other  public 
bodies.  This  NOFA  does  not  affect  the 
relationship  between  the  Federal 
Government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

D.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  Th»  Family,  has  also 
determined  that  some  of  the  policies  in 
this  NOFA  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
indepjendence;  by  enabling  them  to  live 
in  decent,  safe  and  sanitary  housing: 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstrnain 
American  .society.  Since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  necessary. 

E.  Section  102  of  the  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  incluain^  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  thdn  30 
days  after  the  award  of  the  as.MStancsi 
Material  will  be  made  available  in 
accordance  with  thf  Fr'H-dom  uf 


Information  Act  (5  U.S.C.  552)  end 
HUD's  implementmc  regulations  M  24 
CFR  part  35.  In  Hdd!:inn!  HUT)  will 
publish  a  Fe<icial  Regioter  notice  of  all 
recipients  awjrdea  assistc'ce  under  this 
NOFA.  (See  24  CFR  12.14(a)  and 
12.16(b).  and  the  Notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
irformalion  on  these  documentation 
and  public  access  requirements.) 

F.  Section  103  of  the  HUD  Reform  Act 

Section  103  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act)  proscribes  the 
com.munication  of  certain  information 
by  HUD  employees  to  persons  not 
authorized  to  receive  that  information 
duri.".g  the  selection  process  for  the 
award  of  assistance.  HUD's  regulations 
implementing  Section  103  a:e  8t  2-*  CFR 
part  4.  In  accordance  with  the 
requirenet.ts  of  section  im,  HUU 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  rostrai.Ted  bv  24 
CFR  part  4  from  providing  advan,  ,_' 
information  to  any  person  (other  than  an 
authorized  emplovee  of  HUD) 
concerning  funding  docisions.  or  tror:i 
otherwise  giving  any  epphtant  an  unfair 
competitive  advantage  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4  Applicants  who  have  questions 
should  contact  the  HLT)  Office  of  Ethics 
at  the  address  or  telephone  number  in 
the  following  paragraph. 

G.  Section  1 12  cf  the  HI:D  Reforrr,  Act 

Section  1 12  of  the  HUT)  Reform  Act 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 
Development  Act  (4  2  U  S  C  3531) 
Section  13  contains  two  provision.s 
concerning  efforts  to  influence  HUD  s 
decisions  with  respect  to  financial 
assistance  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  ;n  these  efforts — those  who 
pay  others  to  influence  this  award  of 
assist.ince  or  the  talcing  of  a 
management  action  by  the  Departnienf 
and  those  who  are  paid  to  pro.ide  the 
influence.  The  second  restricts  the 
paymetit  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  cf  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  at  24  CFR  part  86. 
Appendix  A  of  the  rule  contains 
example  of  activities  covered  by  the 
rule.  Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
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Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW..  VVashmgton,  DC 
20410;  (202)  708-3815  TDD/Voire 
(This  is  not  a  toll-free  number }  Forins 
neces&an.'  for  compliance  with  the  riile 
may  be  obtained  from  the  local  Hl'D 
office. 


H.  Prohibition  Agh 
Activities 


n;;t  LoLbving 


The  use  of  funds  awarded  under  th.s 
NOFA  js  SL;b)ect  to  the  disf:Iosurti 
requirements  aiid  pr;jh!bit!ons  cf 
section  319  of  the  Department  of  interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Yeai  1990  (31  U  S,C 
1352)  (The  "Byrd  Amendment'  )  and  the 
implem.enting  regulations  at  24  CFK  part 
87  These  authorities  prohibit  reapients 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  cf  the  federal  government  in 
connection  with  a  spec-fic  contract, 
grant,  or  loan.  The  proh.'bition  also 
covers  the  awarding  of  contracts,  grants 
cooperative  agreements,  or  loans  unjess 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  pari  87,  applicants,  recipients, 
and  subr-ecdpients  of  assistance 
exceeding  $100,000  must  certiS  that  no 
federal  funds  have  been  or  will  be  soent 
on  lobbying  activities  in  connection 
with  the  assistance 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tri!:)e's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IH^s  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Dated  June  9.  1993, 
Afldrew  Cuunio, 

Assistdfii  'iecivtary-  for  Community  Planning 

and  DexT'uDment 

HID  Field  Office* 

Alatxima 

Jasper  H.  Boatngh',  Beacon  Ridge  Tower, 
600  Beacon  Pkwy  West,  Suite  300, 
Birmingham,  AL'35209-3U4   (205,'  29C- 
7545,  (TDD)  (205)  -31-1G17. 

Alaska 

Colleen  Craig,  Fed.  Bidg  ,  7  22  VV,  8;h  Ave.. 
«64,  Anchorage.  AK  99513-753  7:  (907)  271- 
4665. 

Arizona 

Diane  Domzalski,  400  N  5ih  St  ,  Suite 
1600,  2  Arizona  Center.  Phoenix.  AZ  85004; 
(602)  379-4754,  (TDD)  (602)  379-4754. 

Aricansas 

Billy  M.  Parsley,  425  West  C>apitol  Ave 
Suite  900,  Little  Rock,  AR  72201-3488,  (501, 
324-6375,  (TDD)  (501]  324-5405 


Caiiforniu 

(Southern) 

Herbert  L  Roberts,  1615  W.  Olympic  Blvd., 
Los  Angeles,  CA  90015-3801;  (213)  251- 
7235,  (TDD)  (213)  251-7038. 

(Northern) 

Gordon  H.  McKay,  450  Golden  Gate  Ave., 
P.O.  Box  36003,  San  Francisco,  CA  94102- 
3448:  (415)  556-5576.  (TDD)  (415)  556-8357. 

Colorado 

Barbara  Richards,  Exec.  Tower  Bldg.,  1405 
Curtis  Street,  Denver.  CO  80202-2349;  (303) 
844-3811,  (TDD)  (303)  844-6158. 

Connecticut 

Daniel  Kolesar,  330  Main  Street,  Hartford, 
CT  06106-1860;  (203)  240-4508.  (TDD)  (203) 
240-4522. 

Delaware 

John  Kane,  Libertv  Sq.  Bldg.,  105  S.  7th  St., 
Philadelphia,  PA  i  -  :  3&-3392;  (215)  597- 
2665,  (TDD)  (215J  597-5564. 

District  of  Columbia 

(Including  Northern  VA  and  MD  suburbs) 

James  H.  McDaniel,  820  First  St..  NE, 
Washington,  DC  20002;  (202)  275-0094. 
(TDD)  (202)  275-0967. 

Florida 

James  N.  Nichol,  325  W.  Adams  St. 
Jacksonville.  FL  32202-4303;  (904)  232- 
3587.  (TDD)  (904)  232-1241. 

Georgia 

Charles  N.  Straub,  Russell  Fed.  Bldg., 
Room  688,  75  Spring  St.,  SW,  Atlanta.  GA 
30303-3388;  (404)  331-5139,  (TDD)  (404) 
730-2654. 

Hawaii 

Patty  A.  Nicholas,  7  Waterfront  Plaza,  Suite 
500,  500  Ala  Moana  Blvd.,  Honolulu,  HI 
96813-4918;  (808)  541-1327,  (TDD)  (808) 
551-1356. 

Idaho 

John  G.  Bonham,  520  SW  6th  Ave., 
Portland,  OR  97204-1596;  (503)  326-7018. 

Illinois 

Richard  Wilson,  Ralph  Metcalfe  Federal 
Building,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604-3507;  (312)  353-1696. 

Indiana 

Robert  P.  Poffenberger,  151  N.  Delaware 
St.,  Indianapolis,  IN  46204-2526;  (317)  226- 
5169. 

Iowa 

Gregory  A.  Bevirt,  Braiker/Brandeis  Bldg., 
210  S.  16th  St..  Omaha.  NE  68102-1622; 
(402)  221-3703,  (TDD)  (402)  221-3703. 

Kansas 

M.gual  .Mddngal,  Gateway  Towers  2,  400 
Slate  Ave.,  Kansas  City,  KS  66101-2406; 
(913)  23fr-2184,  (TDD)  (913)  236-3972. 

Kentucky 

Ben  Qxjk,  P  (")   Box  1044,  601  W. 
Broadway  Louisville  KY  40201-1044;  (502) 
582-5394.  (TDD)  (502)  582-5139. 


Louisiana 

Greg  Hamilton,  P.O.  Box  70288, 1661  Canal 
St.,  New  Orleans,  LA  70112-2887;  (504)  589- 
7212. 

Maine 

David  Lafond.  Norris  Cotton  Fed.  Bldg., 
275  Chestnut  St.,  Manchester.  NH  03101- 
2487;  (603)  666-7640.  (TDD)  (603)  666-7518. 

Maryland 

(Except  Montgomery  and  Prince  George's) 

Harold  Young.  Equitable  Bldg..  5th  Floor, 
10  S.  Howard  St..  Baltimore,  MD  21201;  (410) 
962-2520;  (TDD)  (410)  962-1857. 

Massachusetts 

Frank  Del  Vecchio,  Thomas  P.  OTJeUl,  Jr., 
Fed.  Bldg..  10  Causeway  St..  Boston,  MA 
02222-1092:  (617)  565-5342.  (TDD)  (617) 
565-5453. 

Michigan 

Richard  Paul,  Patrick  McNamara  Bldg..  477 
Michigan  Ave..  Detroit,  MI  48226-2592;  (313) 
226-4343. 

Minnesota 

Shawn  Huckleby,  220  2nd  St.  South, 
Minneapolis,  MN  55401-2195:  (612)  370- 
3019. 

Mississippi 

Jeanie  E.  Smith.  Dr.  A.H.  McCoy  Fed. 
Bldg.,  100  W.  Capitol  St,  Room  910.  Jackson, 
MS  39269-1096;  (601)  965-4765.  (TDD)  (601) 
965-4171. 

Missouri 

(Eastern) 

David  H.  Long,  1222  Spruce  St..  St.  Louis. 
MO  63103-2836;  (314)  539-6524.  (TDD) 
(314)  539-€331. 

(Western) 

Miguel  Madrigal,  Gateway  Towers  2, 400 
State  Ave..  Kansas  City,  KS  66101-2406; 
(913)  236-2184,  (TDD)  (913)  236-3972. 

Montana 

Bart)ara  Richards.  Exec.  Tower  Bldg.,  1405 
Curtis  St.,  Denver,  CO  80202-2349;  (303) 
844-3811. 

Nebraska 

Gregory  A.  Bevirt,  Braiker/Brandeis  Bldg., 
210  S.  16lh  St.,  Omaha,  NE  68102-1622; 
(402)  221-3703,  (TDD)  (402)  221-3703. 

Ne\'ada 

(Las  Vegas.  Qark  Cnty.)  Diane  Domzalski. 
400  N.  5th  St.,  Suite  1600,  2  Arizona  Center. 
Phoenix,  AZ  85004;  (602)  379-4754.  (TDD) 
(602)  379-4461.  (Remainder  of  state)  Gordon 
H.  McKay.  450  Golden  Gate  Ave..  P.O.  Box 
36003.  San  Francisco.  CA  94102-3448:  (415) 
556-5576,  (TDD)  (415)  558-«357. 

New  Hampshire 

David  Lafond,  Norris  Cotton  Fed.  Bldg., 
275  Chestnut  St,  Manchester,  NH  03101- 
2487;  (603)  666-7640.  (TDD)  (603)  666-7518. 

New  Jersey 

Frank  Sagarese.  Military  Park  Bldg.,  60 
Park  PI,  Newark,  NJ  07102-5504:  (201)  877- 
1776,  (TDD)  (201)  877-6649. 
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Sew  Mexico 

R.D  Smith,  1600  Throckmorton  TO  Box 
2905,  Fort  Worth.  TX  76n}-2905  [Sl^j  8d6- 
5483.  (TDD)  (817)  728-5447. 

Sew  York 

(Upstate  i 

Michael  F.  Memll,  Ufayene  Cl.  4b5  KU\r. 
St..  Buffalo,  NT  14203-1:80-  (716)  W6-S76<< 
(TDD)  ('16)  846-5787. 

(Downslate) 

)oan  Dabelko.  26  Federal  Plata.  New  Ywk. 
NY  10279-0068;  [2121  264-2aaS.  (TDD)  (212) 
264-0927 

North  Carolina 

Charie*  T  Ferebee,  415  N  Ed^ev.  ,rt\  St., 
Green»6oro.  NC  27401-2107,  (91^;  351-5711. 
(TDD)  (919)  333-5518. 

Sorth  Dakota 

Barbara  Richardi,  E.icec  Tower  B.dii    14l,.S 
Curtu  St..  Denver  a)  80:02-234^,  '\o^' 
844-3811 


200  S  HljJlSt. 


Ohio 

lack  B,  Riordan, 
Columbus.  OH  4321S-2499;lel4)469-t):'4j 

Oklahoma 

Katie  W'orsham,  Murr&h  Ft-"!  B[  ,*; 
N\V  5th  St.,  Oklahoma  Citv  OK  '31:,, 
(405)  231-4973.  (TDD!  '405    Zy.-A'.H 

Oregon 

John  G  Boaham,  520  SW  6th  Ave  , 

Portland,  OR  97204-1596 

Pennsylvania 

(Western  j 

Bruce  Crawford.  Old  Post  OtTire  and 
Court'iouse  Bldg.,  700  Grant  St..  P."sr'i.;'ih. 


;6--"o:3. 


!'*  1=1.1  •^••' :>:,)*!    A\i   644-549,3,  [TDD)  {412 

t.44''.5'4/. 

Ed.'.-'n) 

l.hn  K.afie   L:b..*rtv  :=ki  B.flg  .  105  S  7th  St  . 

Ph;,rtdelph:a   P^  1  9100-3392,  ;21  Si  597.- 
:.',',''    ''Hif)    '  :i5'  54'-55f>4 

P.-',--'  ,  Rico 

f  ^r::.an  R.  Cabran.  159  Ca.-los  Cha.-don 
.Avo    '>un|uan.PR0091d-1804.  isoyj  766- 
5576. 

Rhode  L:.:' 

Frank  Dtn  V'ik.i  ;-.;.>  Th-n:\,iS  P  O'Nfiiil,  |r  . 
Fed.  Bldg.,  10  (,a:.,.*f  w-av  •>'  .  Boston,  MA 
02222-1092.  [b\7,  565-5^42.  (TDD)  (617) 
565-5453. 

South  Caroline 

Ed  Bradley,  Strum  Thun:.i;r:,!  ?>-a  Bidg  . 
183S-4S  Assembly  St..  Colu;"l;irf   V:  24201- 
24,Hri   'sm^  ^f>,v-55ft4 

,'■1,  'uih  Lkikota 

Barbara  Richardi  Ew.  Tuwer  Bldg  ,  1405 
Curtis  St..  Denver,  (,;,)  8^:;;?  234^-1  '303; 
844-3811 


(412)       I'tah 


\  mnui  f't^:k  TIOLoCOSt  St    KrK:tvilIe 
;N  a/a02-2526,  (815)M9-<44  2f>  fTT^JDl  'HlSi 
549-9372. 

Texas 
(Northern) 

R.D.  Smith   IWM)  liir'.K.xir.arton,  P  O  Box 
2905,  Fort  W>;r.-  TX   'bl  1 3-2905  f,HT)  BS5-- 
5483,  (TDD)  <S:7,  725-544.\ 

(Southern) 

JoK:-.  T   V,,.!i,;or.,v!"   Washing'(,-n  Sq  .  800 
Dolorosa.  Saa  Aaior.io.  TX  78207-4563 
(512)  229-6820.  (TDD)  (512    22  +  -f^Ha5 


Barbara  Richards.  Exec.  Tower  Bldg..  1405 
Curtis  St  .  Denver.  CO  80202-2349;  (303) 

H44-3flll 
VV'r?nort 

Da\  id  Ldfu.-.d.  Norris  Cotton  Fed.  Bldg,. 
2-5  O.flstnut  St  .  Manchester  NH  03101- 
24>l'   i:f)03;  86(>-7640,  'TDDt  (603)  66&-75ia 

ff>x(,pp;  Nonhfra  Vir^iraal 

!.>s»'ph  Aversano,  The  3600  Outre,  3600 
VVfst  Broad  St.,  P.O.  Box  903^1.  Richmond. 
\  A  2':30-O33',.  f804l  Z'S-ISOt   (TDD)  (804) 

,>'K-4')01 

I'.  ,;'-,.':;.rgfr,',T 

i-^hn  Pe'ers.  Fed'!  Office  B^cIr  900  First 
Ave  ,  Su:'e  200,  Seat+in.  WA  98104-1000. 
I20«i!  220-5150- 

B.-.L«  Crawford.  Old  Post  Off.re  and 
Cuur*h(r.;se  Bldg..  700  (Irant  St..  Pittsburgh. 
l'\  '.52K*-i90ft.  {412:  644-549'   (TDD)  (412) 

644-,-5'"4' 
tr,',srr>.r,'^.'/: 

Latia  1  Vrtciia,  Hmi.'-y  Rr-uss  Fed.  Plaza.  310 
\\    Wisconsin  .^ve..  Suite  1380.  Milwaukee. 
WI  53203-2289.  (414)  297-3113 

Wvonung 

Bart)ara  Richards.  Exec  1  owar  Bldg..  1405 
Curtis  St..  Denver.  CX)  80202-2349;  (303) 
844-3811  (TDD)  (303)  844-6158 

iPR  Doc  93-15493  Filed  7-6-93.  8.45  am) 
BiLLINQ  COOe  «31(>-2*-M 


UMI 


Wedneftday 

July  7,  19^3 


Part  III 


Department  of 
Education 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  inviting 
Applications  for  New  Awards  Under 
Certain  Programs  lor  FY  1994 


UJ 


36554 


Federal  Register  /  Vol.  58.  No.  128  /  Wednesday.  July  7.  1993  /  Notices 


UMI 


DEPARTMENT  OF  EDUCATION 

OfTIca  of  Special  Education  and 
Rehabilitative  Sarvicaa 

[CFDA  No«.:  M  133A,  M.133F,  84.133Q,  iml 
84.1 33P] 

National  Ini titute  on  DisabiUty  end 
Rehabilitation  Research;  Notice 
Inviting  Appiicatlone  for  New  Awards 
Under  Certain  Programa  for  Fiacal 
Year(FY)19«4 

S'nte  to  Applicants  This  notice  is  a 
complete  appliration  paclcage,  Togelher 
w)ih  ihe  statute  authonzing  the 
programs  and  applicable  regulations 
f50vem;ng  the  programs,  including  the 
Education  Department  Genaral 
Administrative  Regulations  (EDGAP). 
this  notice  contains  information, 
application  forms,  and  instriiCtiop.s 
needed  to  apply  for  a  grant  under  these 
competitions. 

This  notice  s'-ipports  the  National 
Educaticn  Goals-  National  Education 
Goal  5  calls  for  all  Americans  to  possess 
Lhe  Icnowiedge  and  skills  necessaiy  to 
compete  in  a  global  economy  and 
exercise  Lhe  rights  and  responsibilities 
of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  m  any  of 
these  categories,  or  to  any  sp<»cific 
number  of  av/ards  or  hindmg  levels, 
unless  otherwise  specified  in  statute. 

The  statute  requires  that  each 
applicant  for  a  grant  demonstrate  how 
its  proposed  atlivities  will  address  the 
needs  of  individuals  from  minority 
backgrounds  who  have  disabilities. 

Applicable  Regulations 

The  Education  Department  Genera! 
Admiinistrative  Regulations  (EDGAR). 
34  CFR  parts  74,  75,  77,  80.  81.  82.  85, 
and  8P.  a.'-.d  the  following  program 
reg'jla'ions 

Research  and  Demonstmtion 
Pro/ecf*— 34  CFR  parts  350  and  351, 

Research  fe/.'ows,^!;p.s— 34  CTR  part 
356. 

Fteid  !nit:atfd  Proyects— 34  CFR  parts 
350  and  357. 

Reseairh  Tmiring  and  Car^r 
Developrrent  Program — 34  CFR  part 
360. 

Program  Title:  Research  and 
Demonstration  Proiects 

CFD/4.Vumber84,133A. 

Purpose:  Research  and  Demonstration 
Projects  support  research  and 
demonstrations  in  single  project  areas 
on  problems  encountered  by  individuals 
with  disabilities  in  their  daily  activities 
These  projects  may  conduct  research  on 
rehabilitation  techniques  and  services, 
including  analysis  of  medical. 


Industnal,  vocational,  social. 
psyrJiiatnc.  psychological,  recreatiooal. 
ec:onomic,  and  other  factors  to  improve 
the  rehabilitation  of  individuals  with 
disabilities. 

!r)vitationaI  Priorities:  The  Secretary 
IS  particular! V  interested  in  applications 
that  meet  one  of  the  following 
invitational  prionties  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  in  invitational  priority  does  not 
n*<~eivo  comp^jtitive  or  absolute 
preference  over  other  applications.  The 
invitational  priorities  are 

(1)  Studies  to  hirther  the  development 
of  universal  designs,  and 

(21  Studies  that  examine  whether 
children  with  di-sabihties  are  more 
likely  than  children  without  disabilities 
to  be  victims  of  abuse. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  under  this 
program. 

(a)  Potential  Impact  of  Outcomes: 
Importance  of  Program  (Weight  3  0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree- 
CD  The  proposed  activity  relates  to 

the  announced  priority; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only), 

(3)  The  need  and  target  population  are 
adeouately  de^ed; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  onlv); 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

(b)  Potential  Impact  of  Outcomes: 
Dissemination/Utihzation  (Weight  3.0) 
The  SecrPtary  reviews  each  application 
to  determ.me  to  what  degree — 

(1)  The  research  results  a'e  likely  to 
become  available  to  others  working  in 
the  field  (researr  h  artivuies  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined: 

(3)  The  training  methods  and  content 
are  to  t»e  packaged  for  dissemination 
and  use  by  others  (training  activities 
only);  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need  (utilization 
activities  only! 

(c)  Probability  of  Achieving  Proposed 
Outcomes,  Program /Project  Design 
fWeight  5  0)  The  Secretary  reviews 
eatii  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  project(s)  are 
clearly  stated; 


(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound  (research  and 
development'demonstration  activities 

only); 

(5)  The  conceptual  model  (if  used)  is 
sound  (development/demonstrption 

activities  only); 

(6)  The  saniple  populations  are 
correct  and  significant  (research  and 
developmentydemonstration  activities 

only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonstration  activities 

only), 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  lik'»ly  to 
be  effective  (training  activities  only); 

(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 
(12)  The  target  populations  are  linked  to 
the  project  (utilization  activities  only); 

and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 

only). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  fWeight  4.0). 
The  Secjetary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  the  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 


Federal   Rpijisrpr 


5fi,   No,,    1 


Wednesday.  July  7,  1993  /  Notices 


K..J  J  5 


(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  The  evaluation  methods  and     - 
objectivss  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(0  Proginm/Pwject  Management:  Plan 
of  Operation  (Weight  2.0j.  The  Secretary 
reviews  each  application  to  determine 
to  what  degrue — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  projec((s); 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  CoUaboraticn  between  institutions, 
if  proposed,  is  hkely  to  be  effective;  and 


(4)  There  is  a  ciear  descnpuon  ol  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented.  such 
as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(li)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly 

(g)  Program/Profect  Management: 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate:  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adequate  facilities  is  evident. 


l^.)  i'rG^i,miProject  Muiiagcmenl. 
(3udgrt  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project(8)  is 
adeauate  to  support  the  acti\ities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
proJ9Ct«v(8);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  foi^ 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  Authority:  29  U.S.C.  761a  and 
762. 
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Fur.i.; 


Research  ar;d  D«,T>or^raDo.'.  F  rojects 


DeadSne  lor  Uansmtt- 
tai  of  applications 


November  4,  1993 


Estimated  numbar 
of  awafxls 


Estimated  size  ct 
awajxte  (per  year) 


175.000 


Protect  period 
(months) 


36 


Program  Tuie.  Kahabilitation 
Research  Fellowships. 
CFDA  Number:  84.133F. 

Purpose:  The  purpose  of  shu-  j.,  i>gram 
is  to  build  research  capacity  by 
providing  support  to  highly  qualified 

individuals  to  perform  research  en  'h« 
rehabilitation  of  disabled  p«n>cns 

Selection  Cntena  The  b-jcrefar) 
evaluates  applicaf.ons  for  feiiows'h;;.-,^ 
according  to  the  fcnou-mg  cntena  in  '=4 
CFR  356,30. 

(a)  Q'.iah'v  and  ieve!  of  fomai 
edur^ti..!::,  previous  work  expenenca. 


and  recoiiimendations  of  present  or 
former  supervisors  or  colleagues  that 
include  an  indication  of  the  applicant's 
ability  to  work  creatively  in  scientific 

ib)  The  quality  of  a  research  proposal 
of  no  mere  than  12  pages  containing  the 
following  information: 

(1)  The  importance  of  the  problem  to 

tv  :  .vest  1  gated  to  the  purpose  of  the  Act 

and  ;.he  nnss-or.  of  NE)RR. 
{^i  The  rpswar;  h  hypotheses  or  related 

ir;jpct;vrs  ind  the  rrethodologr  and 

c.^.y,]^::.  tv:  t)*j  f;ii,kiwpd. 


(3)  Assurance  of  the  availability  of 
any  necessar>'  data  resources. 
equipment,  or  institutional  support, 
including  technical  consultation  and 
support  where  appropriate,  required  to 
carry  out  the  proposed  activity. 

Eligible  Applicants:  Individuals  only 
are  eligible  to  apply  for  research 
fellowships  under  this  program. 

Progrua  Authority:  29  U.S.C.  761a(d);  34 
CFR  356.32(b). 


-oPPLiCATiON  NCr.CE  rO»  F-.S-CA..  ^EA^  "i  994  RtSE^ 

1       f  ELLOWSHIPS  CFDA  No.  84.133F 

funOing  prtortty 

r»<»ad(!oe  fo'  trarismit- 
tal  ot  appticathxis 

Est)r-.attjc*  ajmber 
oi  awards 

Estimated  size  of 
awards  Iptyai) 

Project  pertod 
(months) 

Research  Fellowships „ 

Octooer  15,  1993 

10 

40.000 

12 

Program  Tit'e:  Fiield-Inuifi'pd 
•Ryseafch. 

CFDA  ,Vu  ,T//>er,-  84 , 1 3 iG 

Purpose  Ttiis  program  is  designed  to 
encourage  eligible  parties  to  originate 
valuable  ideas  for  research  and 
demonstration,  developmerJ.  or 
knowledge  disseir.iration  projects  to 
improve  the  lives  of  individ'>..als  with 
disab.i!iti9s.  and  to  support  research  and 
demonstration,  development,  or 
knowledge  dissemination  projects  as 
described  in  program  regulations  that 
address  important  activities  not 
supported  by  Institute-funded  resean.n 


or  that  complement  that  research  in  a 
promising  way. 
The  Ser.r«»tar>'  is  particularly 

sr.terested  in  appli' dtioiis  that  meet  the 
fcllowmg  invitational  priorities: 
Irnpiementation  of  the  Americans  with 

Di-^ibihtjes  Act  {.\D.A),  children  and 
i^.duha  with  epilepsy,  Repetitive  motion 

i^vTarome.  adult.s  with  an?!':-,    ^.'tention 
iJtjficit  Disorder:  innovair. e 
renabihtation  couns^'Imt^  str&tet.n.s.  and 


iievelopin^  sc:ience  an 


ma! 


."^ters  for 


students  with  di.sabilities  Hcmevr»r. 
under  34  CFR  75,105(c)(i)  a.n 
apphration  that  meets  one  or  n:;,'-"  of 


these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  to  evaluate  an 
application  under  this  progi-am. 

(a)  Importance  of  the  problem.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  proposed  project  add  -sv  •  a 
problem  that  is  significant  to  pt.-so;^ 
with  disabilities  or  to  those  who  proWde 
services  to  them:  and 
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(2)  The  proposed  project  is  likely  to 
produce  rew  and  useful  knowledge, 
techniques,  or  devices  that  will  develop 
or  disseminate  solutions  to  problems 
confronting  persons  with  disabilities 

fb)  Design  of  :he  protect.  (45  points) 
(1)  The  Secre'ar--  reviews  each 


app. 


caiion  f  ir  ^  researrjh  and 


demonstration  project  to  determine  the 
extent  to  which — 

(i)  The  rev'ew  of  the  literature  is 
appropnate  and  indicates  familiarity 
with  the  relevant  current  research; 

(n)  The  research  hypotheses  are 
theoretically  sound  and  based  on 
current  Lnowledge. 

(i.-i)  The  sannp'.e  populations  are 
adequate  and  appropriately  selected; 

(iv)  The  data  co!!e(-'nn  instruments 
and  methods  are  arp-op-iate  and  likely 
to  be  successful, 

(\ ;  The  data  analys.s  -neasuivs  arw 
appropr.ate.  and 

(vi)  The  application  d:sc'-i>ses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfv'  Lhe  onginal  hvpotheses. 

(2j'The  Secretary  reviews  each 
application  for  a  knowledge 
dissemmat.cn  project  to  detem^ine  Uie 
extent  to  which — 

d;  The  need  for  the  information  has 
been  demonstrated; 

[ill  The  target  populations  art* 
appropriately  specified; 

(iii]  The  dissemination  methcdsare 
appropri.Ve  'o  the  tsnjet  popu.alion; 


(iv)  The  matenals  for  dissemination 
are  prepared  in  media  accessible  to  the 
target  population; 

vvj  There  are  adequate  means  of 
documenting  and  evaluating  the 
effectiveness  of  the  di';sem.ination 
activity. 

(3)  The  Secretary  review  >  eacn 
application  for  a  development  project  to 
determine  the  extent  to  which — 

(i)  The  proposed  proiect  will  use  the 
most  effective  and  appropnate 
technology  available  in  developing  the 
new  device  or  technique; 

(ii)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demonstrates  an  awarere5.3  of  the  state- 
of-the-art  in  technology; 

(iii)  Devices  or  techniques  wul  be 
developed  and  tested  in  an  appropnate 
environment; 

(iv)  The  applicant  considers  the  cost- 
effectiveness  and  usefulness  of  the 
device  or  technique  to  be  developed  for 
persons  with  disabilities;  and 

(v)  The  applicant  discusses  the 
potential  for  commercial  or  private 
manufacture,  marketing,  and 
distribution  of  the  product. 

(c)  Personnel.  (20  points)  The 
Secretary  reviews  each  appUcatior.  to 
determine  the  extent  to  which— 

(1)  The  key  personnel  have  adequate 
training  and  experience  in  the  required 
discipline  to  conduct  the  proposed 
activities; 


(2)  The  allotment  of  staff  time  is 
adequate  to  accomplish  the  proposed 
activities;  and 

(3)  The  applicant  ensures  that 
personnel  are  selected  for  employment 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
conditions. 

(d)  Management  and  Evaluation  (15 
points)  The  Secretary'  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  resources  of  the  applicant  are 
adequate,  appropriate,  and  accessible  to 
individuals  with  disabilities, 

(2}  The  proposed  budget  is  adequate 
and  appropriate  for  the  activities  to  be 
carried  out; 

(3(  There  is  e  plan,  appropriate  to  the 
type  of  field-initiated  pro;e'-r,  to 
evaluate  the  effectiveness  of  the  project 
in  accomplishing  its  goals  and 
objecti\Bs, 

(4)  The  applicant  provides  a  pia  i  of 
operations,  appropriate  to  the  type  of 
field-initiated  project,  indicating  that  it 
will  achieve  the  proiect  objectives  in  a 
timely  and  effective  manner;  and 

{5 J  Appropriate  collaboration  with, 
other  agencies  is  assured. 

Ehgible  Applicants:  Public  and 
private  organizations,  including 
institutions  of  higher  education  and 
Lndian  tribes  and  tnbal  organization?, 
are  eligible  to  apply  for  awards  under 
this  program. 

Authority:  29  U.S.C.  762. 


A=PbCAT(ON  NOTICE  FOR  FISCAL  YEAR  1994  FlELD-lNITiATED  RESEAPCH  CFDA  NO.  84.133G 


Fjndir^  poofTTy 


Fieid-littiafed  Protects 


Deadline  tof  trarsr-'ii-  !    Est:rr:ated  number    I     Estmated  bize  of 
tal  01  appi-:acons       !  of  awards  |    awards  (per  year) 


Odobw  5.  1993 


125.000 


Project  period 

(months) 


36 


Pro'grr.m  T,*,'e  Research  Training  and 
Career  De'.elopment  Program. 

CFDAS'umber&4.l33P. 

Fu.-po<;«  The  p'jrpc^e  of  thus  program 


is  to  exoan 


1  the  field  of 


UMI 


rehabi.i'ation  research  by  supporting 
proiects  tnat  provide  advanced  training 
in  rehabihta'.ion  research.  These 
pr'Tiei.ts  provide  r«sea:ch  training  and 
expe.-ience  at  an  advanced  level  to 
individuals  with  doctora'.es  or  similar 
ad-,  an^ed  degrees  who  have  clinical  or 
other  reir-vant  experience,  including 
exper.env.e  m  management  or  b-a-^ic 
science  research,  in  Helds  per«.inent  to 
rehabilitation,  in  order  to  qualify  those 
indi'.'iduals  to  condu.-i  independent 
research  on  problems  related  to 
disability  and  rehabilitation. 

Se!'-ct!on  Cntena  The  Secretary  uses 
the  following  cntena  in  360.31  to 


evaluate  an  appUcation  under  this 
program. 

(a)  Importance  and  potential 
contribution.  (20  points)  The  Secretary 
reviews  each  application  to  determine 
to  what  degree— 

(1)  The  applicant  is  responsive  to  any 
priority  established  under  §  360  32; 

(2)  The  applicant  proposes  to  provide 
training  in  a  rehabilitation  discipline  or 
area  of  study  in  which  the-e  is  a 
shortage  of  qualified  researchers,  or  to 
provide  training  to  a  trainee  population 
in  which  there  is  a  need  for  more 
qualified  researchers,  such  as  clin'cians 
in  rural  areas,  or  chnicians  who  are 
directly  experienced  with  underser.  ed 
populations;  and 

(3)  The  apphcant  is  likely  to  make  a 
significant  increase  in  the  number  of 
trained  rehabilitation  researchers. 


(h)  Quality  of  proposed  training 
program.  (40  points)  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(Ij  The  applicant  s  proposed 
recruitment  program  is  likely  to  be 
effective  in  recruiting  highly  qualified 
t-i-ainees; 

(2)  The  proposed  didactic  and 
classroom  training  programs  emphasize 
scientific  methodology  are 
multidisciplinary,  comprehensive,  and 
appropriate  to  the  level  of  the  trainees, 
and  are  likely  to  produce  qualified 
independent  researchers; 

(3)  The  quality  and  extent  of  the 
academic  mentorship.  guidance,  and 
supervision  to  be  provided  to  each 
individual  trainee  are  of  a  high  level 
and  are  likely  to  produce  highly 
qualified  researchers; 
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(4)  The  type,  pxtent,  and  quaiitv  nf  'r.e 
proposed  clinical  and  laboratory 
research  experience,  including  the 
opportunity  to  participate  in  research  or. 
meaningful  topics  at  an  advanced  level. 
are  likely  to  develop  individuals  with 
the  capacity  to  perform  independent 
research;  and 

(5)  The  opportunities  forcoUegial  and 
collaborative  activities,  exposure  to 
outstanding  scientists  in  the  field,  and 
opportunities  to  participate  in  the 
preparation  of  scholarly  or  scientific 
publications  and  presentations  are 
extensive  and  appropriate. 

(c)  Personnel  and  resources 
committed  to  the  project.  (30  points) 
The  Secretary  evaluates  each 
application  to  determine  to  what 
degree — 

(1)  The  activities  of  the  project  will  be 
implemented  by  sufficient  and  qualified 
staff  who  are  outstanding  scientists  in 
the  field; 


12 i  The  proiw:*  d:rpf:tor  Hri,,;  t'he:  kr; 
staffer**  expe'^er.cpd  ir;  tf,e  (i t- ,; ; v »■' n  c  '. 

u,:;".'arj> r-d  ,'os*^ti.'~Lr.  *,,ra-;..:.j^  as  '•^e..  as 

knowit'  iy'<-H^  ie  alx)ut  the  methodology 
and  literature  of  pertinent  subject  areas; 

(3)  All  required  disciplines  are 
effectively  included;  and 

(4)  The  applicant  possesses  the 
appropriate  facihties,  laboratories,  and 
access  to  clinical  populations  and 
organizations  representing  persons  with 
disabilities  to  support  the  conduct  of 
advanced  clinical  rehabilitation 
research. 

(d)  Management  and  operating  plans 
(10  points)  The  Secretary  evaluates  each 
application  to  determine  to  what 
decree — 

U)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project; 

(2)  There  is  an  effective  plan  for 
collaboration  with  other  institutions  of 
higher  education  and  organizations 


whose  participation  is  necessary  to 
f  v^li'e  effective  classroom  and  clinical 

rtti>earch  training; 

(3)  The  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age  or 
handicapping  condition; 

(4)  The  applicant  has  provided  an 
adequate  plan  for  the  use  of  facilities, 
resources,  supplies  and  equipment; 

(5)  The  budget  for  the  project  is 
reasonable  and  adequate  to  support  the 
proposed  activities;  and 

(6)  The  applicant  provides  an 
appropriate  plan  for  the  evaluation  of  all 
phases  of  the  project. 

Eligible  Applicants:  Institutions  of 
higher  education  are  eligible  to  receive 
awards  under  this  program. 

Program  Authority:  29.  U.S.C  761a(k). 


APPLICATION  NOTICE  FOR  FISCAL  YP  ^fl  1  994  RESEARCH  TRAINING  AND  CAREER  DEVELOPMENT  PROGRAM 

CFDANO.  84.1 33P 


Funding  priortty 

Deadlne  for  transmit- 
tal of  i^)p(ications 

Estimated  numt>er 
of  awante 

Estimated  size  of 
•wants  (per  year) 

Project  period 
(months) 

Research  Trainlr>g  arxJ  Career  Development  Program 

August  27,  1993  

3 

150,000 

36 

lnsiru(  ticris  f(,.r  Transniuirii  vf 
,*ipphdntes 

(dj  it  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S  Department  of 
Education,  Application  Control  Center 
Attention:  (CFDA  «  [Applicant  must 
insert  number  and  letter)),  Washington, 
DC  20202-4725, or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  US  Department  of  Education, 
Application  Control  Center,  .*.tten';on: 

(CFDA  #  (.Applicant  must  insert 
number  and  letter)),  room  «3633, 
Regional  Office  Building  #3.  7th  and  D 
Streets.  SW..  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  US  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
t'ostai  Service. 

(3i  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4!  Ar.y  other  proof  of  mailing 
acceptable  to  the  Sec:retary. 

(c)  If  an  application  is  mailed  through 
the  US  Postal  Ser\'ice,  the  5>wretar>- 


does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark, 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  PosUl  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamjjed  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

!3)  The  applicant  must  indicate  on  the 
envelope  and— if  not  provided  by  the 
Department— ir.  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted 

Application  Forms  and  In.struf  lions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions 

Part  II  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instruclions. 

Par!  Ill  .Application  Narrative. 


Additional  MoU'  idih 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying. 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions. 

Note:  ED  Form  ED-80-0014  is  intended  for 
the  use  of  primary  participants  and  should 
not  be  transmitted  to  the  Department. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instruction;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
POR  RJRTHPR  INFORUATTON  CONTACT: 
Dia:;,t-  .         .-<-  Departmentof 

Education,  room  3417  Switzer  Building, 
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400  Maryland  Avenue,  SW  , 
Washington.  DC  20202-2704. 
Telephone  (202)  2C3-5450  Individuals 
who  use  a  teiecommunicaUons  device 
for  the  deaf  (TDD)  may  call  ihe  TDD 
number  at  (202)  205-8^87. 

Authority:  29  U  S  C.  750-762. 

Datod  i'lne  30,  1993. 
Wilbam  L  Smith, 

Actng  Assistant  Secretary;  Office  of  Special 
Education  and  RehabUitathre  Services. 

Appendix  1 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section  Applicants  are  required  to 
submit  m  Drig:nal  and  two  copies  of 
each  application  as  provided  in  thit 
Section. 

Frequent  Questions 

1 .  Can  I  Get  an  Extension  of  the  Due 
Date^ 
No!  On  rare  occasions  the  Department 

of  Education  may  extend  a  closing  date 
for  all  applicants  If  uhat  ocxurs.  a  notice 
of  the  revised  due  date  is  published  ;n 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  arplican'.s. 

2  What  Should  Be  L-cluded  m  the 
Application^ 

The  applicdLon  should  include  a 
project  narrative.  \i!ae  of  key  personnel, 
and  a  budget,  as  well  as  the  As.surances 
forms  included  in  this  package,  Vitae  of 
staffer  consultants  should  include  the 
individual's  title  and  role  in  the 
proposed  project,  and  other  information 
that  is  specifically  pertinent  to  this 
proposed  projecl.  The  budgets  for  both 
the  first  year  and  subsequent  projeci 
years  should  be  included. 

If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation   It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
applies  ticn. 

If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  tie  helpful  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating 
urganizations,  maps,  copies  of 


publications,  or  descriptions  of  other 
projects  completed  by  llie  applicant. 

3.  What  Format  Should  Be  I'sod  for 
the  Application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  NIDRR  Program  Competition 
or  More  Than  One  AppUcation  to  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  beheve 
appropriate.  You  may  also  submit  more 
than  one  appUcation  in  any  given 
competition. 

5.  What  is  the  Allowable  Indirect  Cost 
Rate?  The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application. 

ApplicanU  in  the  FIR.  AND 
Innovation  grants  programs  should  limit 
indirect  charges  to  the  organization  s 
approved  rate.  If  the  organization  does 
not  have  an  approved  rate,  the 
application  should  include  an  estimated 
actual  rate. 

6.  Can  Profitmaking  Businesses  Apply 
for  Grants? 

Yes.  However,  for-profit  oraanizations 
will  not  be  able  to  collect  a  fee  or  profif 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  Individuals  App  v  for  Grants? 
No.  Only  organizations  are  eligible  to 

apply  for  grants  under  NIDRR  programs. 

8.  Can  NIDRR  Staff  Advise  Me 
Whether  My  Project  is  of  Interest  to 
NIDRR  or  Likely  to  be  Funded' 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  progra.m  in  which 
you  propose  to  suDmit  your  application, 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My 

.*. pplication  Will  Be  Referred  to  the 
Most  Appropriate  Panel  for  Review? 

Appbcants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number. 
including  alphatietical  code,  on  the 
Standard  Form  424,  and  including  the 
title  of  the  pnontv  ;o  which  they  are 
respondin.ij 

10  How  .So3n  After  Submitting  My 
Application  Clan  i  Find  Out  if  it  Will  Be 
Fimded ' 

The  time  from  closing  date  to  grant 
award  date  vanes  from  program  to 


program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  wiihin 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 
well,  For  the  purpose  of  estimating  a 
pro'ect  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  Seotember  30. 

11  Can  I  Call  NIDRR  to  Find  Out  If 
My  Applir.£tion  's  Being  Funded? 

No:  Vvhen  NIDRR  is  able  to  release 
information  on  the  status  of  giant 
applications,  it  will  notify  applicants  bv 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 

12.  If  .My  Application  is  Successful, 
Can  I  Assume  I  Will  Get  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budget 
and  budj,iet  justification  must  be 
submitted  for  e^ich  year  of  the  project 
and  there  will  be  negotiations  on  the 
budget  each  year. 

13.  Will  All  Approved  Applications 
be  Funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources,  .\pplicanls 
who  are  approved  but  not  funded  are 
encouraged  to  consider  subm.itting 
similar  applications  in  future 
competitions. 

Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
The  US.  Department  of  Education. 
Information  Management  and 
Cc>mpliance  Division,  VVashington,  DC 
20202^651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027. 
Washington,  DC  20503. 

Research  and  Demonslration  Projects 
(CFDA  No.  84,133A)  34  CFR  part.s  350 
and  351. 

Research  Fellowships  (CFDA  No. 
84  133F)  34  CFR  part  356. 

Field-Initiated  Research  (CFDA  No. 
84  133G)  34  CFR  parts  350  and  357. 

Research  Training  and  Career 
Development  Program  (CFDA  No. 
84.133P)  34  CFR  part  360. 
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INSTRUCTIONS  FOR  THE  SF  424 


Thii  it  •  iUnd*rd  form  u»ed  by  appHcanU  ts  t  rtquired 
for  Federal  assiiUnce  It  will  be  used  by  Federal  tgencie 
esttbluhed  t  review  and  commer.i  procedure  ;n  response 
to  be  included  in  their  process,  h«ve  be- n  (pve-  an  oppcf. 

lum  Entrv 


facesheet  for  preappiicationa  and  applications  submitted 
s  10  obum  applicant  certification  that  Sutet  which  have 
to  Esecuuve  Order  12372  and  have  aelected  the  program 
urnty  to  review  the  applic*nfi  lubmifsion. 


lu?rr, 


Entrv: 


1      Self-explanatory 

2.  Date  application  lubmilted  to  Federa;  ager.cy  cr 
Bute  if  applicable)  k  applicant  i  conlrot  r.urr.b^r 
(ifapplicable). 

3.  Sut«  ua«  only  (ifapplicable) 

*  If  thi*  application  ia  to  continue  or  rev. it  an 
existing  award,  enter  present  Federt^  ide.-.urer 
number  If  for  a  new  project,  leave  blank 

5.  Legal  name  of  applicant,  name  of  pncsry 
organiiational  unit  which  will  underi^ke  the 
aisisunce  activity,  conplete  addren  of  the 
applicant,  and  name  and  telephone  number  of  ir:* 
person  to  contact  on  matters  re'tted  iz  thri 
application 

6  Enter  Employer  IdentiTicatior^.  Number  EINt^ 
aatigr.ed  by  the  InternAl  Revenue  Se'-vice 

7.  Enter  the  app-opriate  letter  in  tr.e  space 
provided  | 

8  Check  appropriate  box  and  e:.t;r  a ?-;'-:"■:, ate 
letters)  m  the  spacers!  provided 

—  "New"  means  a  new  assistance  a*'a'- 

—  "Continuation"  means  an  extension  'or  tr 
additional  fundingy'budget  period  fcr  a  p-oje-t 
with  a  projected  completion  date 

—  "Reviiicn"  means  any  change  m  tne  Feders; 
Government's  nnancia!  obligation  or 
contingent  liability  from  an  existing 
obligation 

9.    Name  of  Federal  agency  from  which  assistance  iS  ^ 
being  r«queft«d  with  thij  application 

10  Uae  the  CaUlog  of  Federa!  [)omesuc  Assistance 
number  tnd  title  of  the  program  under  which 
Msistanct  is  rtquetted 

11.  EnUr  a  brief  deicriptive  tjtle  of  the  project  ii 
Bort  thAn  one  program  t«  involved,  you  should 
append  ta  txplanation  on  a  aeparate  sheet  If 
•ppropriAta  (•  f  ,  eonitruction  or  real  property 
project*).  ttUch  a  map  showing  project  location 
For  preappiicationa,  u»«  a  aeparate  sheet  to 
provide  a  summary  deacription  of  thu  project 


12     List  only  the  largest  political  entities  affected 
(e  g  ,  Sut«,  coantiM,  cities) 

n     Self-explanatory. 

U      List  the  applicant's  Congressional  District  and 
any  DistricKs)  affected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  thie  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  onh  the 
amount  of  the  change  For  decreases,  enclose  the 
•  mount*  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  toUls  and  show  breakdown 
using  same  categories  as  item  15. 

16  ApplicanU  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  U-j  the  Sute  intergovernmental  review 
process 

r  Thxs  question  applies  to  the  applicant  o.-gani- 
sation.  not  the  person  who  signs  as  the 
authorized  represenUtive.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes 

:  3  To  be  signed  by  the  authorized  represenUtive  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  as 
oiTicial  representative  must  b€  on  His  in  the 
applicant's  office  (Cartain  Federal  agencies  may 
r«quir«  that  this  authorisation  bt  submitted  as 
part  of  the  application. ) 
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INSTRUCTIONS  FOR  THE  SF-424A 


G«ne-al  Inttructioni 

ThiJ*  '■'■ir  U  dfsigr.frd  lo  th«t  ipp!ic«tion  c*r.  b*  made 
for  'u,nd»  from  one  or  more  grar.t  progrtms  Ir.  pre- 
panr.g  the  budget,  adhere  to  any  tiisurg  Federal 
griT.icr  agency  fjjdelmei  »hich  preicribe  how  ar.d 
whether  budgeted  amcunti  ihould  b«  aeparately 
ahowT  for  different  function*  or  activitiea  within  the 
program.  For  eone  programj,  grantor  afervcisf  may 
r»qiiir«  budget*  to  be  aeparately  ahown  by  function  or 
actjvity  For  other  program*,  grantor  agenciei  may 
nrqaire  a  breakdown  by  function  or  activity  Se«Lior\* 
A,B,C,  and  D  ahouid  include  budget  ettimate*  for  the 
whol*  iw^ject  except  when  applying  for  aasiitanc* 
which  requirtt  Federal  authoriiatioc  in  *r-Jiua!  or 
ether  fundLig  period  iiKrement*  In  the  latter  ca»e, 
Section*  A3.  C,  and  D  ihould  provide  the  budget  for 
the  fjTt  budget  oenod  (usually  a  year)  ard  Section  E 
•hould  preaent  LKe  need  for  Federal  aasiiuanct  m  th.e 
lubseouent  budget  penods  All  application  ihouid 
contain  a  breakdown  by  the  cbject  class  categories 
•hewn  in  LLnei  t-k  of  Section  B 

Section  A.  Budget  Summarv 
Ujie*  1-4,  Column*  (ai  tad  (lb) 

For  application*  pertaining  to  a  nn^l^  Federal  grant 
program  (Federal  Domestic  Aisntance  Catalog 
ruciber)  »T>d  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  rb). 

For  applications  pertaining  to  a  an^It  program 
requiring  budget  amounu  by  multiple  functions  or 
•ctivitiea.  enter  the  name  of  each  activity  or  function 
on  each  line  ia  Column  (al.  and  enter  the  cat«.)og  num- 
ber in  Column  (b)  For  application*  pertaining  to  mul- 
tiple jM-ogrtm*  where  none  of  the  program*  require  a 
breakdown  by  function  or  activity,  enter  the  caUiog 
program  title  on  each  line  in  Column  (a)  and  the 
retpective  catalog  number  on  each  line  in  Column  (h] 

For  application*  pertaining  to  multiple  program* 
where  one  or  more  program*  require  a  breakdown  by 
fuartioa  or  actirity,  prepare  a  aeparate  sheet  for  each 
program  requirinf  the  breakdown  Additional  »hef  ti 
ahouid  be  a»ed  when  one  form  does  not  provide 
adequau  apaca  for  all  breakdown  of  daU  required 
However,  when  more  than  one  aheet  i*  uaed.  the  first 
pafe  ahouid  provide  the  aummary  toUls  by  program* 

liaaa  1-4.  Colaaaf  <e)  tkrMfli  (f.) 
For  new  applicationa,  Icava  Column*  it)  and  (dl  blaak 
For  each  line  entry  in  Column*  (at  and  (b),  enter  in 
Column*  (e),  (f>.  and  (g)  the  appropnat*  amount*  of 
funds  needed  to  lupport  the  project  for  tht  first 
funding  period  (usually  a  year  (. 


Lines  1-4,  Columns  (c   through  (g  m  coniiT.jedi 

For  ctt'ainu.n^  g-n^-J  p^og-a-^.  applu^atunm    t„.b~-, 
these  forms  befor*  the  enri  of  eich  fur.dir.g  pf-,::^  i 

required  by  l>je  grarlor  tgfncy    Ent^r  :r,  Cc i:r.r.t 

an,d  (d.i  itit  esUiriiK^i  •rr.cunii  of  f;ur,di  •ft^rf-   w 
remain  unobligated  at  tht  tr.d  o^  the  ^i.r,\  ''„..-id,' 
period  only  if  ir.e  Federal  grant^Dr  agfnry  irji-^zu^-; 
provide  for  this    Ouherwr.je,   leivt   ihtit  co';, rr. : 

blank    Enter  m  co!uni.-j  it'  tr-.i  '  T  the  trr.r :,'-;,j 

funds  needed  l':>r  tJ^jt  jp<:or:':.:r.g  pf'n';<i    Tht  »."•;:■  ^:: 


c) 


in  CorjiEK 


t  h  0 , 


be   I'' 


t ,.-  rT'   c     •  n:  c 


r  I 
;-:  I 
of 
s) 
in 


<n 


C<>ljmns  i*  aid  if 

For  lu^pam^rujj  g'aiii  c^  <:^^r.gt.'   U:   t 'x  1 1 
grant!,  do  not   use  Co  ■^rr.'-.t     ,     t-;d   <d      E>if- 
C^lurr:.,ii  >■'  the  imou"i  'if  l.!-\t  ;r:-f&j«  or  Ofrcei.M' 
Federal  fund*  and  tr.-^r  u:  Cc.''„rr.-  <:r  the  tT. :,;"'. 
int  incretse  or  decei**  n'  re 
Cc*atr.n  {g'  fiitr  tKt   ne*   tot* 
(Federal  and  no-.  Ft-it-rt''     ■'..(:-, 
P'ev-ous  l..',^c'■:,IM  ;■  ..-igf^  t'nc 
ai  spFrC'P'lal*.  t^e  tri-trjrtj  »,-»:  w- 
(f   The  amcur.t'i    \r  Cc  .,rnn  'g    •! 
sum  of  amO'-nU  in  Co  -m.";i   e'tnc 

Line  5  —  SKc*  *„hf  ujIi'i  fc-.r  a"'  c-*: 


Section  B  Budget  Categories 

In  the  cC'.arrj*.  heafirngB  '  i ,  tA.'o;.;fh  '4'  er.t*.'  the  tlt'ei 
of  the  same  p'ogT«r-,s,  functions  and  tf:.:v:Ufi  ir-  »r^ 
on  Lines  M.  Co'iunin  la:,  Settlor,  A  V,''r,t'  •dG:Lor,al 
sheeu  are  prepared  for  Section  A  p-cv.de  i;:r..:«r 
column  headinp  on  e»zh  sheet  For  each  p^'ogTi.Ti. 
function  or  activity,  H;,  ir.  the  UtU:  re<;u.;rer.f 


f  .-• 

"■1^  " 

& 

: r:  c  1 

.n 

i;  „ 

Jgf 

:,e 

;    1.  rr  c 

jrt 

.  11 

jC 

ft 

i'-.»   t 

ctal 

-  r.  i 

s  r 

^% 

c'  1-,, 

■■  „.s. 

■s. 

:v. 

T 

-,  1    f 

i'i,d 

1.0  * 

c  ^,  r ' 

e-s-A. 

•u-'t 

C). 

„T 

ni 

;«-e 

d. 

funds  (both  F^de'■t'  and  ncn  Fed  ft,: 
categonet 


■r-.f  r  u  for 

bv    Obje^l-l    C;.ti.» 


Line*  8a-!  —  She*  t^e  WLi.i  o*"  Lnes  6i  u:  6-  .r  etch 
eolumn 

Line  8j  -  Show  Lie  a  mc  ...^rt  o' 


.,re<-;. 


'Cfft 


Line  6k  -  Enter  the  tou;  of  an-iOinu  or  Linei  6,  n-id 
6j.  For  ah  applications  for  new  frmti  and 
continuation  grints  the  lou:  amount  m  CT>:^.tr.n  (5), 
Line  6k,  should  be  the  tamt  ai  V-.t  tcul  amoun:  thown 
In  Section  A,  Column  (jj's.  Line  6  For  supp.errental 
franu  and  change*  to  granu.  the  tou!  amoiir.t  of  the 

increaae  or  decrea>e  a*  shown  ir  Co ; umrj  ;  1 ' -' 4     .Line 

«k  ahouid  be  tht  same  as  the  sua:  of  the  aQOaj-.u  m 
Sertioe  A, Columns  (e  ■  and  (f;  on  Lme  5 


<,jm  ) 
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INSTRUCTIONS  FCR  THE  SF-424A  (corbnuBd) 


u,i  i::\:.j 


Lint  7  -  Ent«r  the  ««tdin*t»d  t-nvoiint  of  mccm*.  u'  *ny 
trp«<ted  to  b«  f*n«r«te<i  from  thu  project  Dc  no;  s^id 
or  ubtrtct  tluj  aao-oTit  £n>ta  th«  laUl  project  »!".:■:.;  : 
Show  under  the  progrtm  wirT»uve  tuUTefit  ite 
n*tur«  and  »ourc«  of  income  The  e»UT,st#<!  ana.-^-;  :i 
progrmn  income  cr.*y  be  con»»dert4  by  U 
frmnwr  t^nc>  in  deternumxi^  the  t£'.ii  an:'; 
(rftnt. 
S«ctloiiC.  Noo  r»deniJ-Re»ourc«i 

liflMS-ll  -Enter  tmounU  of  nonTfr^srt'  rewurr-Mi 
that  will  b«  ui«d  on  the  grtnt  If  un- und  cr  -.inbs.uc.T! 
ar«  included,  provide  a  brief  stp'jirjition  on  t  wr;-*^-!'^ 
ah«et 

ColumjB  (a)  -  Enter  the  profrtrr  uuei  t^aatxa,,' 

to  Column  (a),  Section   A    A  hrtatcdcwn   by 

function  or  activity  la  nC  n»c*t»AO 

Column  ("b)  -  Er.ur  the  con'jnbuUon  to  be  a^'i*' 

by  the  applicant 

Column  'c)  -  Enter  the  amount  of  the  Sute  * 

caah  and  in-iund  contnbutjvon  J"  !>.e  tpphcant  i:. 

not  a  Sute  or  State  agency  AppLcAnU  wr„ch  »--•. 

a  Sute  or  Sute  agenciei  »houid  leivt  n...* 

column  blank. 

Column  (dl  -  Enter  the  amo-^at  ofca^h  *,r,d  m- 

kind  contribution!  to  be  srade  from  til  other 

•ourcei. 

Column  (•)- Enter  loUliof  Colunmj  "b:,  U  .  i:<3 

(d) 
Ujx»  12  —  Enter  the  toUl  for  each  of  C<:'uniai  fb'i-fe'! 
The  amount  in  Co'.jmn  {«!  ihou'd  be  equal  to  the 
amount  on  Line  5,  Co' jnm^r,  S«ctior.  *. 

Section  D  Forecajted  CaahNeedi 

lint  IS  -  Enter  the  amour.t  of  caih  ne«<ie<i  by  quA-.*! 

from  the  frantor  agency  d unr^j  the  firit  ,-  esir. 


Ur.e  U    -  Enter  the  amount  of  caih  from  til  ether 
v^  js-^*  reeded  by  quarter  d'---mg  the  firtt  year 
Ll3«  15  -  Enter  tirie  tat^li  of  amounU  on  Lir.ft  U  s.nd 
H 

ge-rrion  K-  Budget  Eitimitea  of  Faderai  Fundi 
SMtdiH-!  for  SaJaAca  of  tlia  Project 
Una*  IS  ■  li  -  Enter  ia  Column  (a)  the  asc;*  r»r.: 
proyrtit.  tiJei  ahowB  tn  Column  (a),  Section  A  A 
brtakdowr.  by  function  or  activity  is  not  D«c»is'si.r>'  For 
D«w  applicationa  and  continuation  grant  appUcstioni. 
eriflr  m  t^se  proper  columnj  amcunta  of  Fadera!  fundi 
■:*h:ch  *^i!  h%  needed  to  complet*  th«  program  or 
project  over  the  »ucce«ding  funding  perioda  (oiutry  in 
ftnLj-t)  Thif  tMTtion  ae«d  net  be  compltt«d  for  r^viaioni 
Cimer.dmenU.  chonfea.  or  fupp'eaenla)  Uj  furtdj  for 
U-.«  ruj~ent  yeia-  of  exijtLif  jranta. 

M  more  '^Jian  four  linci  are  needed  to  lift  the  profrara 

titlei.  »ubmjt  additional  achedulea  aa  n«cea*«.ry 
lidi  20  -  Enter  the  total  for  each  of  iha  Columns  '>« » 
(e":   W>.en  acdstior.al  achedulea  are  prepared  for  thia 
Section,  annoute  accordingly  and  ihow  uHs  overa".! 

U'Uii  on  ttdi  Line 

Section  F.  Otier  Budget  Information 

Lint  11  -  Use  thia  apace  to  taplain  amcunta  for 
irdj vidua!  direct  object-claaa  coat  categoriea  that  may 
app*a/  to  be  out  of  the  ordinary  or  to  explain  the 
de'j.ili  a«  re<juifed  by  the  Federal  grantor  agency 
Line  22  -  Enter  the  type  of  indirect  rate  (provisional. 
prfd(!-<rTr.;r«l.  final  or  fixed)  that  will  be  in  tfTect 
6.,r:z,g  the  finding  period,  the  estimated  amount  of 
the  b*«  to  whach  the  rata  is  applied,  and  the  toUl 
ind-Tscterpenae 

tine  23  -  Provide  any  other  explanations  or  corotrents 
dMT.eC  neceaaary. 
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^•Oe'«.  *9^oci'  »n<3  0'-5&"  ISWTA  Cwmt^ 


k|JI*3i*-        0MB   *..j<»-v».        Pito* 


0,i44MXr;?' 


n 


riiK,>ni 


3    B«c:.j»«ri!  0;i'iiiADor  iNicMi  »-«  compwie  ■oa'»»t.  mcauc'ig  Z!P  coot) 


6npc»f«r  w»rmJic«Jior,  Hur^cmi 


\  a.    R^cowrn  Acaojn  Hxtrtsm  »  iel»r«V<og  Nj'«» 


ft.    *r«  fi««x»^ 


Y*i    r;  •*:; 


*<Tr,.i»: 


frorr.    (Morn.    0«v     >■••*■! 


To      fl<lOr*,    0«y     VMri 


;»«    TM, 


"^O  Tfanaacaonc 


*>«pcra»o 


a      Taw  ouTHryi 


a       R«CiO*rn  jMiTi  0*  out«vt 


C        f90»rm  tt,Mrt  3* 


OWCJ'r^ 


0-      Tou,  jniiouia*»c  otxiganorj 


t.     R»oi>wii  mart  of  urrniMaatc  oonoascyi* 


f««f*  tfw»  of  .naQu««i«c  aOKanorj 


Tot*  P«j»-»,  tn*ni   S- 


i»J  C  «nc 


fi         Tot*.  f^90»ft.  ►jnci  »*,TiOrj9C  tor  rv»  'IxiOt-i^  0*XXJ 


i-noc«;4-*o  r.*.A)X»  31  ^eoef*  (urc* 


■i^rt^  ,1  T>if>i.,j  (ir#  p/ 


:  H     Tyt»    0!    R«»    'f^tC*   'X'  m  tUOfoantre  OCJr; 


G  P-tvwoA*, 


G 


Ras^ 


13    C«rBtc«Bor.       I  c«ruf^  totba  tMflof  mr  lu»«wl»<ift  »»4  b«li«f  lh*l  tM«  report  b  ettrntt  aj>4  et.«pi«*«  wmI  ',«i*t  su.)  ««uu«]r»  .wwi 
ontiqutdat^d  obilfatiooi  ara  for  ih»  purpotai  mi  foni  ia  ih*  iwar<l  docuawnu 


TjWS  or  Pm«c  Narr*  ano  Tm 


S4gr>aiur«  0*  AiAhoraac  C«nrty*^  Offcm 


Tawcyiorw  lAj-a*  aaoa.  "•jr-^.D*  anc  ««iir-=*«'" 


C»«a  Riapcr  SjOtwimc 


Piavoji  E^i«r>«  noi  iJtaeia 


Slfc^KHPi    'cx^ 


;«»*.     ■•*f'-    •  44 
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UMI 


FINANCIAL   STATUS    REPORT 

'  (Sr>on  formi 

Ple*s«  t>-p#  or  pnnt  Itg-My  The  foliowing  generil  instructions  explain  how  to  ut«  the  form  itielf.  You  m«y  need 
•dditionti  informaiion  to  complete  ctria.ln  stents  correctly,  or  u>  decide  whether  a  specific  item  is  applicable  to  ihis 
•  ward    Usually,  luch  information  will  be  fojnd  .r  the  Federal  agency's  grar.i  rejulation*  or  in  the  terma  »nd 

conditions  of  the  award  You  may  also  contac-  the  Federal  agency  directly 

Item  Entrv    '  Item,  Entry 


1.  2  and  3      Se  if -explanatory 

4  Enter   the  employer   identificat.or    number 
aaaiffned  by  the  U  S  Internal  Revenue  Service 

5  Space  reaervtd  for  an  account  numbe-  or  ot.ner 
identifying  number  assigned  by  th.e  re-cipie-/. 

6  Check  ytt  only  L'  this  U  the  las',  re^:"*.  for  the 
period  ahown  in  item  8 

SeLf-erplanAtory 


7 
8 


Unless  you  have  received  oth.er  mstruc; 
the  awarding  agency,  enter  the  begir.r 
ending  dates  of  the  current  funding  p*-'c- 
is  a  multi-year  program,  the  Federal 
might  require  cumulative  reportir.g 


9 
IC 


IGa 


ons 


*  £  '  r  c  T 
h  r  0  -  g  n 


consecutive  funding  periods  In  that  case  enter 
the  beginning  and  ending  dates  of  the  g^a-i 
period,  and  in  the  rest  of  these   irs-.r'^r:,o',3, 


substitute  the  term 
period  " 

S<!f-erplar.alor, 


"grant  peri,c<!' 


'L 


The  purpose  of  columns,  I,  II  and  III  is  L^;  sho*  the 
effect  of  this  report^g  perioc  s  tran.iaciiO-i  o-. 
cumulative  rmanciai  status  The  amc-r  :i 
entered  m  column  I  will  normally  be  th.e  same  as 
tho>e  m  colum.n  HI  of  the  previous  rep*:'*-  ..r:  ('•-e 
tame  funding  pfiod  U  thu  is  th.e  firs*,  c  or,,;. 
repot  of  the  funcmg  period,  leave  cc:-^;-„s  i  I'i 
II  blank  If  you  need  to  adjust  amounis  er:.f"^. 
on  previous  repc'tts.  footnote  the  colurr.n  i  tnii; 
or.  thus  report  and  attacr  an  expanat;:-. 

Enter  toul  program,  outlays  less  an;,  reca'.es. 
refundj.  or  other  credjU  For  reporu  prfp».re<i  or, 
«  cash  b*3is,  outlays  are  Lhe  sum  of  actual  c«jh 
disbursements  for  direct  costs  fo.--  goods  and 
•ervices.  the  amount  of  md.rect  expense  charged 
the  value  of  in -kind  contributions  applied  and 
the  amount  of  cash  advances  and  paymenu  made 
to  iub-recipienta  For  reports  prepared  on  an 
accrual  bAsxs,  outlays  are  the  sum.  of  actual  ouh 
disbunemenu  for  direct  charges  for  goods  and 
aervices.  the  amount  of  indirect  eiper»e 
incurred,  the  value  of  in-kind  contribution 


contnbuUons  applied,  and  the  net  increase  or 
decrease  in  the  amounU  owed  by  the  recipient  for 
fooda  and  other  property  received,  for  aervices 
performed  by  empioyeei.  eontractori. 
subgrantees  and  other  payeea,  end  other 
amount*  becoming  owed  under  programs  for 
which  no  current  aervicea  or  performances  are 
req'uired,  such  as  annuities,  inaurance  claims, 
ard  otner  benefit  payments. 

ICb    Self-explanatory 

10c    Seif-explanator, 

lOd  Enter  the  amount  of  unliquidated  obligations, 
including  unliquidated  obligations  to  subgran- 
tees and  contractors 

Unliquidated  obligations  on  a  cash  basis  are 
obligations  incurred,  but  not  yet  paid  On  an 
accrual  basis,  they  are  obligitions  incurred,  but 
for  vtfhjch  an  outlay  has  not  yet  been  recorded 

C>c  net  include  any  amounts  on  line  lOd  that  have 
be*r  included  on  lines  10a,  b  or  c 

Or  L^.e  final  report,  line  lOd  must  be  zero 

1G«   r,  g  hand.    Self-explanatory 

U«    Self-explanatory 

1  lb  Enter  the  indirect  cost  rale  in  effect  during  the 
reporang  penod 

I  Ic     Enter  the  am.ount  of  the  base  against  which  the 

rate  wai  applied 

lid  Enter  the  toul  amount  of  indirect  coiU  charged 
during  the  report  period 

lie    Enter  the  Federal  share  of  the  amount  in  lid 

Note  If  more  than  one  rate  wa*  in  effect  during  the 
penod  ahown  in  item  8,  atUch  •  schedule 
ahowing  the  bases  against  which  the  different 
rates  were  applied,  the  respective  rates,  the 
calendar  per.o>ds  they  were  in  effect,  amounts 
of  indirect  expense  charged  to  the  project,  and 
the  Federal  share  of  indirect  expense  charged 
to  the  project  to  date 

Sf  2«»A    («-SI>  Mack 


OMI  Apf>r»v»f  Wo  eM«'0C.40 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Not*: 


Cerum  of  these  assurancet  may  not  be  applicable  lo  your  project  or  program  if  vor  ^la 
please  conuct  the  awarding  agency  Further,  cerum  Federal  awarding  agrrc-ei  r,tv  r^^^ 
to  certify  to  add;Uoaal  assurances  If  such  is  the  case ,  you  wn  1  i  b*  notif.ed 


'  r:s, 
int» 


As  the  duly  authorized  represenuuve  of  th.e  applicant  I  certify  that  the  appncar.t, 


Hat  the  legal  authority  to  apply  for  Federal 
aasistanee,  and  the  institutional,  maixagerial  and 
financial  capability  (LiKluding  funds  sufficient  to 
pay  the  non- Federal  shara  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sutes,  and  if  appropriate, 
the  StAt«,  through  any  authorired  represenUtive, 
access  to  and  the  right  to  txaraine  all  records, 
books,  paper*,  or  documenu  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives 

Will  esUbiish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organixationaJ  conflict  of  interest,  or  personal 
gain 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S.C  li  472S-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
sUtutes  or  regulations  specified  in  Appendix  A  of 
OPM's  SUndards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F) 

Will  comply  with  all  Federal  sututes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  lo:  (a)  TiUe  VI  of  the  Civil  Rights  Act  of 
1964  (PL.  8^352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  rX  of  the  Education  Amendments  of  1972,  as 
•mended  (20  US  C  If  168MM3,  and  16&5-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  S»ction'504  of  the  Rehabiliution  Act  of  1973,  as 
amended  (29  US.C.  |  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  SC  J5  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


8 


(etthe   Drug  A&u»e  Office  and  Treatment   .*,,-;,  of 
1972   iPL    92"255i.   ai   •mended.   r*lai;r.g   to 
DondjscnminaUor.  on  the  tasu  of  drag  abusf    (f) 
the  Comprehensive  Alcohol  AbuM  and  A  let- he  ..!•-:■ 
Preveniior-.,  Treatment  and  R«habi!iUl:on  Act  of 
1970  (P  L    91-616).  as  amended,  relii,,r.g   ic 
Dondiscnmination  on  the  basis  of  alcohol  abuse  or 
alcohoiism,  (gi  |$  523  and  527  of  the  Public  Hes't.^ 
Service  Act  of  1912  542  U  S  C  290  dd-3  and  290  ff 
3),  as  amended,  relating  to  conndentitiit)   cf 
alcohol  and  drug  sbj&e  patient  records,  (h:  T.t,f 
VIII  of  the  Cml  Rjghu  Act  of  196S  (42  L  S  C    I 
3601   et  seq  ),  as   amended,   relating   to    r.cr. 
dis<:rimination  m  the  sale,  renul  or  fmancing  of 
housing,    (it    any    other    nond.icr;  ni  s  na  t ,  o  r 
provisions  m  the  specific  sutute^si  under  »r;,ch 
application  for  Federal  assistaiKe  u  bemg  rr.aot 
and    (j)    the    requirements    of    an>     ether 
nondiscrimination  sutut*(s)  which  may  ipp  >   u:. 
the  application 

Will  comply,  or  has  already  complied,  wiiri  it>f 
requirements  of  Tiiies  11  and  III  of  the  Imfcrtr. 
Relocation   Assistance    and    Real    Property 
Acquisition  Policies  Act  of  1970  'PL    91   64f 
which  provide  for  fair  and  equiUble  treatment  of 
persons  displaced  or  whose  property  it  acq u. red  »«■ 
a  result  of  Federal  or  federally  assisted  prog'8'-i.s 
These  requirements  apply  to  all  inieresu  ir  rts> 
property  acquired  for  project  purpowf  regard. fss, 
of  Federal  participation  m  purchase* 

Will  comply  with  the  provisio.nj  cf  the  Hairh  Act 
(5  U  S  C  It  15011508  and  7324-7.32,g  whiC-  ..,-.it 
the  political  activities  of  ernplo,vepi  »^-,  ■■<.(> 
principal  tm,ployment  activities  are  funcfci  m 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  wrJ-i  the  provisic-',*  c:' 
the  Dans-Bacon  Act  (40  U  S  C  H  2~6«  w  2~6a 
7),^the  Copeland  Act  (40  U  S  C  I  2"6c  and  1  8 
U.S  C  i{  874).  and  the  Contract  Work  Hours  ana 
Safety  Sundards  Act  (40  U  S  C  H  32"  33.^ 
regarding  labor  standards  for  federa!l>  «s5:s:ed 
construction  subagjeementj 


f'-  •»£  ■  emt.   -y.    :,:>Me    „„,*'r'„,^,^    *      ; ,; 
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10  Wi!]  comply,  if  applicable,  with  flood  insurance 
purchase  rwjuirements  of  Section  102i«i  of  ihf 
Flood  Disaster  Protection  Act  of  1973!?  L  93  234 

which  r«<5uires  recipients  m  a  special  P.-ycxi  hazard 
area  to  participate  ir.  the  program  andto  purchase 

food  insurance  d  the  total  cost  of     trs'^rab  e 
construction  and  acq_is:t;on  is  SlO  OGv;  or  rr.ce 

11  Will  comply  with  environmental  ii&r.Giris  ^.r,;"- 
ir.ay  be  prescribed  p'jrsuanl  to  th.e  fo..o*;-g  'a; 
institution  of  environmental  qua'.tv  ccr.'rol 
measures  under  the  National  Env  ;■■:- r.f 'U! 
Policy  Act  of  1969  (PL  91  19C  a-d  Exe:',;-:>» 
Order  (EO)  11514.  (b)  rotificatiori  o^  v-:>,a:,-j' 
facilities  pursuant  to  EO  U738  'c^  pr?*.-*H:-.^.:-  cf 
wetland*  pursuant  to  EO  11990.  (d  evt. ■..«!.—  c'" 
r.ood  haxATds  in  fioodpiains  ir  accordanc?  w 
li9&3,  (e'assurance  of  project  cors.fterci 
the  approved  State  management  p'og-«, 
developed!  under  the  Coasta'  2on« 


..'  £0 
with 


Mi-age.T.cn; 
Act  of  1972  (16   L'  S  C     55    1451    et   te-  );  (f) 

conformity  of  Federal  actions  to  Stat?  C,««r  A.r) 
Imp'em.ertation  Plans  under  S«^ct'.or.  P6  :  c*'  :-*' 
Cleaj-  Air  Ar.  of  1955.  as  amended  ^42  I  5  C  i 
7401  et  »eq  ).  'g'  protection  of  underground  j-ou-tys 
ofdxmiur.g  water  under  th.e  Safe  DrLmtir.g  "Ai:,?: 
Act  of  1974.  as  amended.  (PL  S3- 52 3'  and  h 
protect. on  of  endangered  specsei  unde-  the 
Endangered  Species  Act  of  1973,  as  amf.d»<^,  '  P  I 
v3  2w J 

12  Will  comply  with  the  WJd  and  Scenic  Rive's  Ac: 
of  1963  (16  use  M  1271  et  seq  ■  re'atefi  tc 
prot«cting  components  or  potentia"  corr, p<:;'?'-i.i  c' 
the  national  wild  and  scenic  rivers  svsteT, 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
H  is'ijric  Preservation  Act  of  1966.  as  amended  ( 1 6 
U  SC  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
19"4!16  use  469a-l  et  »eq  ). 

!4  W:i;  comply  with  P  L  93-348  regarding  the 
pr.>Le<:tion  of  human  subject*  involved  in  research, 
development,  and  related  activitiei  lupported  by 

thiS  award  of  assistance 

1!  i*-wi  comply  with  the  Laboratory  AnLmal  Welfare 
Act  of  196-6  (PL.  89-544,  as  arasnded,  7  U  S  C 
2131  et  aeq  )  pertaining  to  the  care,  handling,  and 
'..-fatment  of  warm  blooded  aninaals  held  for 
restarch,  teachifig,  or  othier  activities  suppcrte<!  by 
th.s  award  of  aaaulance 


comply 


with  the  Lead-Based  Paint  Poison. r 


Fre-.ention  Act  (42  U  S  C    95  4801  el  seq  >  *hic^ 


ni 


;its  the  use  of  lead  based  paint 


n 


ro-,§truction  or  rehabilitation  of  residence 
structures 

Wii;  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
S.ngie  Audit  Act  of  19g4 

V*";!l  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  reg-ulations 
and  policies  governing  this  program. 


'  GNArjUiOf  AU''H0«ZE3a»'if!NG0ie -C  *- 


"A 


A^^UCANT  OaCANlZATOS 


OAtl  lUiMiTTEO 


UMI 


•Sf'iAtr  ""H-ate-, 


r  o«a  (441  iK> 
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CERTIFICATIONS  REGAilDING  LOBB'i'INC;  DEBARMEVT,  SUSPENSION  A.N'D  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREi:  WORKPLACE  REQUIREMENTS 

Applicant*  thcniidpefe  to  thf  reg-jJjtkm*  cited  brJow  tc  dtter-rlne  th«  rp5ti/<»tor  to  whjch  ihcs  u^  rw^uiraj  t)  Ktwi    Arr'jiM~a 
•hc'oJd  tlao  review  tSe  t7istni<tion»  for  cenifk:*{x>r  Irvd  jded  ir.  the  nsj-^iiattoM  beforr  coir,p"t«ii4  tK:i  form    Sir-urur»  «  ifjt  h.-— 
provid«i  far  complknc*  with  aem/kaiton  miuiremen»  uixJer  34  OF*  ?«rt  82,  "Nrw  RattrvrtKjni  or  Lot*yi,r,a,    irvi  14  OTf  Pt.-  R: 
T!k»v«TTvn>«nt-wjde  Dei)#nr>«nt  »nd  Sciipeniion  (NorprcxruremersL)  md  Goverrjmem-wkl*  R«jui.-«rkr^' y  ksi  rVjc-Frw  Vvortv*,* 
(Cmnu5."rhec«rtific*tiotu»hAll  betrated  asi  in«o»r.jd  reprt»«!rrt*bo^  of  be  upori  wbch  rtlianctr  w.:  b»  p  kiiisF >»  mt,  th#  ri7«";: 
o^  EduatJor  determirwt  to  •ward  lS*  covered  trar.»»c!ion.  p»nt.  or  c33opcri»;vt  agrermcnt. 


1  LOB3YINC 

Ai  requimJ  by  Section  1 3S2.  TUie  31  o^  the  US  Code,  u\d 
taiptemented  ai  34  CFR  Pars  82.  for  personi  entering  Into  a 
grant  or  cooperative  agreement  over  SI  00,000,  at  defined  at  34 
CFR  Part  82.  Sectlom  feioe  and  82.110.  the  applicant  certfiet 
&at 

ta)  No  FedcraJ  appropriated  fundi  have  been  paid  or  wilj  be 
paid,  by  or  on  behalf  oi  the  undenigrted,  to  any  peraon  for 
nvfluendrg  or  attempting  to  Influence  an  officer  or  cmpktyce 
of  any  asency.  a  Member  of  Conows,  an  officer  or  empioyee 
0^  Congreu,  or  an  employee  of  a  Member  of  Congrew  tn 
cx>rvnectJOR  wjth  the  making  of  any  FederaJ  grant,  the  entenng 
bito  of  any  cooperative  agreement,  and  the  extenajon, 
continuatiorv.  renewal,  amendment,  or  modifkatjon  o(  ar.y 
Federal  grmm  or  cooperative  agreement, 

<b)  If  anv  funds  other  than  Federal  appitypriated  fund*  have 
beer  paid  or  will  be  paid  to  any  person  for  Influeruing  or 
attonptins  to  influence  an  officer  or  employer  of  any  ageiwy.  a 
Mem wr  or  Congress,  an  officer  or  cmpioyae  of  Congreas,  or  an 
onployee  of  a  Member  of  Congreas  in  cormection  with  thii 
Faocral  grant  or  coc>perative  agreement,  the  urvlertigned  shall 
ennpiete  and  submn  Sundaro  Form  -  LLL.  *Diaclo»ure  Form 
ID  Report  Lobbying,*  in  accordanoe  with  its  inttructlona, 

k)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  tn  the  award  dociunents  for  all 
subawrards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  and  diadoae  acrordingly 


i  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  raquirad  by  Executive  Order  12S49,  Debarment  and 
Suspouioft,  and  implemented  at  34  CFR  Part  85,  for 
procpacttve  panidp«nts  In  primary  covered  transactkxu,  aa 
defiiMd  «t  34  CFR  ^  85,  Sactions  &S  105  and  8S.1 10 - 

A  Tbe  appUauit  certifiea  thai  it  ai^  tta  priitdpels: 

(a)  Are  not  praaently  debarred,  auapertded,  propoaed  for 
debenncnt  declared  ineligible,  or  voluntarily  excluded  from 
covered  transections  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  thir 
amplication  been  convicted  a  or  had  a  cnH  judgmeitt  rendered 
egainal  then  for  commiasion  o^  fraud  or  a  criminal  oMense  tn 
connection  with  obtaiiUng,  attempting  to  obtain,  or  perfonnii\g 
a  public  (Federal  Sate,  or  locaD  transaction  or  contraa  under 
a  public  transection;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embetzlement.  theft,  forgery, 
bribery.  faUftcation  or  destruction  of  records.  nuJui^  false 
attteiTwnti,  or  receiving  stolen  property; 

ic)  Art  not  presently  indicted  for  or  otherwise  oiminally  or 
dvlUv  durged  by  a  |oviui>eiital  cntitv  (Federal.  Sate,  or 
beau  fvithoommission  of  any  of  the  ommses  enumerated  in 
peragF^ph  (1  Kb)  of  this  oetification;  and 


Id)  H«v»  rsc*  *Hthir'  •  tKr«»-y«.r  pmod  pmcfrifr?  &:a 

app;jc»t>or  h*d  ocw  or  n>or»  p-jblx  tr«.r  «k<:tioM  (t^saei'ii,  'k*i*.. 
Of  tocaE  wrrroMtad  tor  3'aae  or  detiuj! ,  »nd 

B,  Hl>ci  th*  appUcAn!  a  jji*bW  to  cer-ih  to  anv  o(  i>« 
atatement*  in  tJu»  cert;fk:«tK>rv  he  or  she  sAalJ  anacti  an 
•xplanjticn  ic  thu  ip7«liCitK)r\. 


■"^ 


J..  DR UG-ra  EE  W ORKPLACE 

(GRANTEES  OTHER  THAN"  LN'DIVlDUALSi 

Ai  rBqu,irwi  H'  the  lHjk-Fttm  Workplace  An  iyl  198S  a.ii.d 
In-picmerf.ed  »'.  54  CFR  Pan  &S,  Subpart  F  tor  g'-»j^.»ei  ai 
dtiAned  ti  34  CFR  Part  85,  Sarbom  SSiOS  ar«j  1.5  Ji  1 0  -- 

A   The  appbcant  certfiea  that  tt  wiii  or  wili  oontmue  to 
provide  a  drug-free  wortplact  by 

(a)  Publiihong  a  ataiemeni  rjotifying  esr.pioyees  that  ihr 
uniawhii  manufacture,  diatribution.  di*per»»ing.  poaaewKjr,  c* 
use  of  a  coriroUed  substance  ia  prohibtted  m  the  grantee  • 
workplace  and  tpecif^ing  the  actjon*  thai  w%il  br  uier,  a.gj,ir« 
esnpkr^aes  for  VTolaOon  of  such  proi-Jbition, 

(^.)  Eatablu^lL1g  an  of>-goL-ig  d.^-free  »wa.'«n««a  pniffric-i  to 
Inform  em  pioryees  about - 

n )  The  dATgen  af  drug  aixiae  .r  ih«  ^-orkpLa^re, 

C2j  The  grar.tee'a  pobry  of  tnamiaimng  a  dru^-fnee  wort^iact, 

0)  Any  av-milabW  drug  counjeiing,  reha bib taeor^  tnd 
employee  aasiatanot  programs,  and 

(-4)  The  pervaJliea  thai  m*y  he  tmpoeed  upon  eir.pk>v«ea  for 
drug  abuse  v4olat»or«  occurring  m  the  wor+place, 

(c)  Makir^s  it  a  requL-emeni  t>jit  eech  empkjvee  fs,  bt  «r.gaf «»,; 
tn  the  penbrmanor  of  the  p%ni  b»  gJver.  a  copy  of  u-* 
satement  required  by  paragraph  u), 

(d)  Notifying  the  empioyet  ir,  the  st*:eB-«eTtt  rf!q-.iir«sd  ^■v■ 
paragraph  it)  that,  as  a  oorxlitjon  of  lar.pbymKBH  ur*de  tv 
grant,  the  empkiyee  wilt- 

n )  Abide  by  the  term*  of  tJ^  itat«r»ert,  and 

Q)  hJotlfy  vhe  empioyw  in  »-Tl'nr.|  of  f-jj  or  h«  owiwrtK:-  fc-  • 
violation  of  a  cnmijuJ  drug  atarute  oororrtr^  Ir  t,hr  wortf  ■'-»£■>; 
no  later  than  five  cakjvlar  da  yi  after  such  convictxjr, , 

(c)  Notlfytng  the  agency,  tr  wntmg,  withir  IC  caiertdai  d,»v» 
after  receiving  rwuce  under  aubparagraoh  (d,K2i  trotr  ar 
employee  or  otherwiae  rec^ving  artuaJ  rwoce  oi  auct, 
oonvicbon.  Empkjyen  of  convictad  eniployeei  moat  p'tTrtdt 
notice,  Induding  position  tltie,  to.  Directof.  Grmna  and 
Contracu  Servke,  U  S  Deparcmertt  of  Ed  ucatvon.  MX: 
Maryland  Avenue,  S.W  (Room  3124.  GSA  iU^por^l  Otfv^ 


36570 


Federal  Regisltr 


V.:.l    58,  No    12fl   '  WiKinesday,  July  7,  19*33  /  Notices 


fiur.dingSio.5),W»»hr-^n.DC2D202-i57l    N«Ke«)uIlln- 
dule  'wK«  id«ntiiic*t)Of)  number^*)  o^  a«c*  i/toctad  grtrt . 

(r  T4kir\a;  one  of  th«  fcQo*4ng  »caoT-A  w*to.  »  cai«>d*J  dj  v» 
ot  receiv>.ng  node*  'OT'der  $ubpanK-»ph  (dXi;'.  with  r-spwci  ic 
any  eiipioy**  who  tf  to  conwted- 

0)  T»Jung  tppfopnatt  penonne!  »ctk»»i  t)5»inJt  »ijd-.  in 
wrp'oyee.  up  to  tnd  mciudm^  tenr.iranoa.  aansjfirr.t  *-rh  iht 
ncfjiTti^DtaM  erf  th€  Reh*biiJUDOr  4.1  a«  19*3.  u  ajnerJed.  or 

CD  Recr-inag  »u<h  eff  plov-w  tx3  pirtKiipaie  iia»f»c»n"A'  ir  i 
drugilu**  tisijunct  or  rehabiliution  procrmrr.  »t-'7n:\^  ror 
tixhpurpota  by  •  Fec'enL  Sate,  or  kxai  Kemlih,  Uw  errirr-e- 
Bwnt  oc  other  tpproprvit*  igWK-y, 

(X)  Miking  •  good  fiith  effon  tocDrtr-jeto  m«.irt«tr.  t  daig- 
tvt  workpi*c«  through  impiemerttaaon  ol  ptrigrtpKi .« 
Cb),  (c).  tdj,  (eX  and  Cfi 

B.  TKe  gmttm  may  ii«eri  ir  the  Knace  providad  betew  the 
iimi)  for  the  patermanae  o<  work  done  vn  cornecixm  with  tf« 
apedfic  ^rw 


Place  of  Ptrfcnnance  iStn 
code) 


•ddrcM,  dry,  ecujwy,  Kase.  rip 
I 


DRUG-FREE  WORKPLACE ^^ 

(GRANTEES  WHO  ARE  INDIVIDUALS) 

A»  roquiTsd  by  the  Dnia-Frae  Workplace  Act  of  1988,  and 
ijT  r«rreni«!  at  34  CFRTart  85,  Subpart  F,  for  era^itees,  as 
dcArved  at  54  CFR  Part  85,  Sectionf  SSiOS  arid  SollO  - 

A    A»  a  cofNditkw  of  the  gi«nL  I  certify  th««  ?  will  no*  enpg« 
In  the  unlawful  manufacture,  t? ittribution.  di»pi!n»in^  pot- 
»«-»i>or,  or  UK  &f  a  co«tro!\ed  aubatarvx  Ir  ctmducting  any 
•<aivUy  whh  the  grm«;  and 

B  I  consirtad  of  a  criminal  drug  o^ferae  TWuWng  frcm  a 
v-K)>Dorocrumng  during  the  conduct  of  any  prart  ictrvity, 
J  *rL  rrpon  the  oonvwaion,  in  writing,  within  fO  calendar 
dj  VI  of  the  cOTvtebon.  to  DirKtor.  Crmnti  and  Contraca 
Service.  US  Department  of  Educatiofv.  400  Maryland 
Avwue.  SW.  (Room  3124,  C5A  Ktponti  CXfice  Buiidmg 
No  3),  Waahington.  DC  20202-4571 .  htotk*  ahafi  Indude 
the  klwtificatjofl  nunr.b«i<a)  of  each  affactad  gniA. 


Owck  n  tf  l^^fi*  art  workplace*  or.  fJe  that  t-t  rK>t  Klernfted 
here.  I 


Aa  the  duJy  auihorizad  i«pi««iiitlve  o<  the  appiK^rt. !  heretv  certify 


l^^yo^ioFAmJCANT 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TTOE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0m3. 4/W  (Repi«»  ED  aCWXXM.  l2/».  ED  fwTT.  CCS^»6,  (RI » 

flbiolet£) 


12/88).  ED aWXna  5/90,  ind  ED  KWOl  1. 5/90.  whk*  tre 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Low  ?r  Tier  Covered  Transactions 
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Thjs  certification  is  required  by  the  Department  of  Education  regxilabons  impk-TTiCTihng  Ex«iihvT  Ode' 
12549,  Debarment  a ricf  Suspension.  34  CFR  Part  85,  for  al!  iower'tiei'  transA.:tvons  mertirip  the  trjv^hc'id 
and  tier  requirerrierits  stated  at  Section  S5. 110. 


Instructions  far  Certification 


1.  By  ligniTff  and  »ubnittmg  this  propo«i  th* 
proipectivelower  tier  partxaptni  u  provjdine  t 


prMpertive  lower  der  partxaptni 
cenincaticM^  mi  out  below 


gthe 


2.  The  certiBcatk>n  in  this  daiae  b  •  mateniil 
reprwenUDon  of  fact  upon  wKidt  reiiance  wu  placed 
when  this  tT»ni*ctJon  wii  entered  ijsto.  1/  it  U  later 
determined  that  the jproipectht  lower  tier  pamnperit 
knowing 'y  renderea  an  error^ouj  oertification,  a 
•ddttior  '03  oijta  remedies  available  to  the  Federal 
Covemment,  the  department  or  agency  wllh  whirh 
this  transaction  originated  may  purvue  available 
retnedies,  including  suspen&ion  a.'wj  /or  debumerit. 

3.  The  prospective  lower  tier  partidpejM  shal)  provide 
izrvmeoiate  written  notice  to  tKc  person  to  which  tJ\is 
proposal  is  submitted  i/  at  any  time  the  pTt>spect!"/e 
lower  ber  participant  ieami  that  its  certification  wu 
erroneous  when  subir.itted  or  has  become  erroneous 
by  reason  o(  changed  curumsunces. 

A.  The  terms  "covered  transaction,'  "debarred,' 
"auipended,"  "ineligible,"  Tower  u«r  covered 
transactiorv,'  "part*npant,"  "person,"  'primary  covered 
transaction,'  priricipal,"  proposal"  and  "vofunurJy 
excluded,"  as  used  in  this  clause,  have  the  meanings 
•ct  out  in  the  DefinJtioru  and  Coveraee  sectx>ns  of 
rules  implementing  Executive  Order  12549.  You  rruy 
oontsct  tSe  person  lo  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  espy  ofthose  regxilationt 

5.  The  prospective  lower  ber  partidpam  agrees  by 
submitiir^  this  i>roposa]  that,  should  the  proposed 
CDvered  transaction  be  entered  into,  it  shail  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
■uspe7>ded,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  a>ve>ed 
transaction,  uruess  authorized  by  the  department  or 
agency  witn  which  this  transaction  onginatad. 


6.  The  prospect! vf  'icwrt  tier  parndpurit  KLnhr- 

Indudt  the  da  use  uDed  "Certification  Repnl  sr  b 
Debarmentj  Suiperjioiv  ineiigibiljty,  anc  V  oi -nta" ■ 
Exci-jAsc TV— Lower  r>er  C,overrd  Tr»,n.i*ciiOT\», " 
»nLhoia  EXidi/Jcatwn,  in  ail  iowei  txr  cxTvrred 
transacbcm  and  in  alJ  soixiiaoon*  for  lowei  uei 
covered  trarjarucirx 

7,  A  pertidpant  in  a  covered  transacnor  ir.jv  ntl\ 
upon  •  cerODcation  erf  a  pro«^>ect!vt  p^Mpju-.t  u^  a 
icwtj  tier  covered  trmn»»aK>n  that  a  i»  noi 
detiarred,  s-asperided,  ir^bpbk.  of  vo!u„rnanTy 
excJuded  from  iht  covered  traniaroon,  unJ*ss  't 
krc/wi  that  th*  oertiScjitior  i»  erToneciu*    A 

ptrtiCTp^nt  wuy  doode  the  method  «,.'V3  treq'u*:-* \' 

Dv  which  tt  dst'ermmes  the  eiigi'Mhr.  of  la  ' 
pr^'vapaii.  Each  part  npii,.ni  mav,  tny.  u  rot 
required  to,  cheirk  ihe  Nlor.prorunement  L-wt. 

S    Ncrthiing  ccntai-ied  'x  tht  fcrep:rc  iK»I  N? 
c&f.4trjed  tc  requir*  «st»Mj»hm«in.t  of*  nviterri  of 
reconli  m  order'  to  reT%der  in  good  faj'h  tht 
ceruficaaon  requL-ed  by  thji  cuu»e.  Tiw  kJ^o*^•  leCfr 
ar.d  Lnformation  of  a  f*rbapant  ii  noi  r«:-j-r«i:  iv" 
exceed  that  which  u  norma;  iy  pc«s«!«i3  K'  a 
ppjdent  person  ir  th.*  crdL-ia'ry  courst  oi  b-jSL-^aia^ 
deaJings 

9   Except  for  transartioni  aiAhonzJsd  ur«^rr 
paragraph  5  oi  these  inarocticm*,  U  t  pAmcwn:  rn 
a  covered  transaction  kr^jwuvgly  witen  into  a  t  wer 
err  covered  trarvsactjon  with,  i  persor  who  ii 
suspended,  debarred,  ir^hgibte,  orvol-dntanlv 
exdiided  from  pamapation  in  ihii  trarAacnon.  m 
addition  to  other  nerredies  iv»ilabic  to  the  Federal 
Govern mert.  the  der-artment  or  agency  with  whic 
this  transaction  onginaied  may  pursue  tviilible 
rer.ediea,  including  lusperjidn  and.'or  debartrem 


Ccrtinfinop 

0)  The  prospective  lower  tier  partidpant  oertifie*,  by  submuBion  of  this  proposal  tfvaf  na'thrr  it  nor  its 
principals  are  presenl)y  deoarred,  wspended,  piDposed  for  debarmmi,  aedared  trveljgibic,  or 
voluntarily  excluded  from  partidpation  in  thjs  traiaactjon  by  any  FederiJ  drpartcneni  or  agrrvry 

O  Where  the  prD^>ective  lower  tier  partidpant  is  unaWe  to  certify  id  arry  of  the  statements  tn  tlus 
oertificition,  guch  projective  partidpant  shall  attach  an  explanatx>n'to  ^s  proposal 


^AMEOFAPPUCANT 

PR/ AWARD  NUMBER  AND /OR  PRQUCTNAm 

huNTED  NAME  AND  mi-E  OF  AUTHORIZFD  R£FRESENTATI\'E 

SIGNATURE 

DATE 

EDaMXn4,9/90  (ReplacaCCS-009  (REV'.  12/88).  which  a  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVfTIES 

CompkU  Ihit  (om>  to  ditdoM  lobbv<n|  KtMtief  fxnuxnl  Ic  SI  U-S  C  1352 
(See  rrve/M  ior  tMibi'C  burden  ditdosurcJ 


kfOMl 


I.     Tfpc  ol  Federti  Action: 

□    »-   COOtrJCt 
b   gra/M 

C    C0Op<'«ti»<  «gr*err»enl 

e    to*n  gu*f»ntee  | 

(     k>^r  in«ur*nce 


1     SUlu*  o<  Frd«fW  AftJon: 

I      1    a    b«d.oHer'tppUc»!ror 

' '    b   iruui)  •ward 

c   pot  ■r-.trd 


1.     tcpoft  Tfpc: 


r~1  «.  Wti«l  filinp 


b  mjtehai  cn«nge 
For  hUlcruJ  Ouogc  Only: 

dife  ol  Uit  report  


4.     hunt  u\d  Kddtn%  ot  teporSinj  liatty 

D     Pnme 


O     Sub«M»rcie« 


Co<^*f  Mi'oni'  OisJnct  if  t->o>»- 


(.      FedcraJ  Dep*rtm*nl  A^encr 


S.     If  trp««tan(  EnliT>  iii  No.  4  ii  Su^wwdce,  E»Uf  OUme 


C«nitrp**K>nj!  Ditlrict,  //k/v>»fi: 


T.     Ft<icT»l  F'TOf  ram  Nam»T>etcrtp(ion: 


CFDA  Nurr.ber,  d  tppltC^e 


i.      Fedfral  Action  Number,  rf  it'd'*' 


i  I 


4«a<rd  Amount  d  kro<^n: 
% 


10    a.   Name  and  Add'eti  o<  lobbYing  Fntiry 


b   lftdr«idualt  Per(ofmin|  Senricei  imciudmg  »ddrett  i* 

difitreit  from  No   104; 
tiaiJ  nam*  Arif  rvam«.  M/h 


:>*^'.^„.*'    >"    iA**'':     V-.^   A.  '^  '**'tti»'> 


11     AJTiouni  o<  Pirmenl  ';i*., «  *:   4/-.jr  app'r-' 
t C  jctwj. 


pi»nrip,. 


11.    Fo/m  o/  Parmenl  ic/i*ct  </'  tf'.i'  *pp''j 

D    a    ci*^' 

C     b    ir-kjnd  tp^C'S     naij'f 

*alue 


I J    Type  i)^  PavTwenl  irhe<k  »S  thj.'  tpp/y. 

C  a  reUinef 

C  b  orte-um<  fee 

O  c  commnj.on 

C  d  cor-tingfrt'  fee 

C  •  deferred 

D  f  other;  »p«Cif>     


14.  titef  D«*CTiptio«  o<  Servket  Performed  w  to  be  Performed  and  Dtiie^*)  ef  Serrke.  SAciudb)|  oftic«f<sl.  «np*oye«<i). 
•r  (WembenaJ  co«i*cted.  <o»  Pafme*x  tr^ikai^d  *  »"e«>  n 


ltr»<*  C^'^^^HK*  ff'rrr.V  IKU^  0  n^cwmr 


IS.   ContiiMMtioa  (laecKaJ  lf<UI-A  MtadM^;         D  Yei  O  No 


14. 


II  aiX.  uu 


I  WkPKI  ••  ••*  P*"'^  #  Ml  «Hi  •>■■ 


Sifiuitarr 


TMlr  


Trkphoite  Ho^. 


Date 


f«<inlU«OiJr 


:-.  ■*ro-  —i 


.•':v(  *<Nr 
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msntucnoNs  for  compution  of  sf-ui,  otsciosuRi  of  lobiytnc  AcnvmES 

yhh  tftdovure  form  tKaS  bt  cowpictwl  bf  tfM  reporting  entfty,  wftethar  mb^Mwdec  or  primt  F«d*nJ  pvcip^cnt.  «t  tKt 
Wtiition  or  receipt  of  a  co«*fed  Federal  action,  or  a  materld  dongc  to  a  previou*  1Ur%,  p^noAni  u>  Vxk  3 '  ti  5  C 
•cctiort  1J51  TKe  fnirtf  of  a  term  It  required  tar  each  payment  or  aertemenl  to  make  ps^mtra  to  any  iobbyin*  rr^tjrv  lo* 
influendni  or  attempbrtg  to  influence  an  ofAcer  or  cntpt«Vee  of  any  afcncy,  a  Member  o'  Gy^greti.  m  offvcrt  w 
employee  of  Congrett,  or  an  employee  of  a  Member  of  Cor«pm  in  connection  nxfth  i  cohered  f  MeraJ  toion  Vt*  tht 
$f-ULL-A  Corttfriuation  Sbeet  for  adoitioruJ  Informatkin  If  the  ipace  on  the  form  is  Irudequate.  Complete  aJ!  iirfni  ttuit 
apph'  for  both  the  initial  fning  artd  matertal  change  report,  Hcfcrto  the  impiementini  guidance  pubitshed  by  the  QfUt  ot 
Management  ar>d  Budget  for  »adutk)rui  Infomubon. 

I.  identify  the  type  of  cxrvered  Federal  action  lor  »*We*«  lobbying  aciNfty  it  and^  Kib  brm  tecured  tc  tiBuefK*  *€ 
outcome  of  a  covered  Federal  action. 

X  Identify  the  ttatui  o<  the  covered  Federal  acHon. 

S.  Identify  the  appropriate  datdftcxtion  of  this  rrport  If  Ihh  i*  a  foflo««up  repot  canted  by  i  mjtenaJ  cKtnfte  to  trw 
Information  previouiiy  reported,  enter  the  year  aryl  qutrier  in  which  the  chanfe  occurred.  Intti  the  dale  of  th*.  un 
prevtoudy  cubmitted  report  by  thli  reporting  entity  for  this  covered  FedcraJ  *ct»on. 

4.  Enter  the  full  name,  addresa,  dfy,  ttxte  and  lip  code  of  the  reporting  entity  incKKk  Congretikyul  D<fma  H 
IcnowTv.  Chedi  the  appropriate  daMification  of  the  reporting  entity  that  dr>i|7^atet  If  it  b.  oir  expects  ts  t>e  a  pnm« 
or  tubaward  recipient  Iderttify  the  tier  of  the  tubavrardee,  e^,  the  firft  lubawardec  of  the  pnmc  h  the  tit  xm 
Subawarda  IrKhiee  but  an  rtot  limited  to  tubcontrsctt,  aubgrants  artd  contract  awardi  imdet  granit. 

5.  If  the  organization  filing  the  report  in  hern  4  checks  "Subewardee",  then  enter  the  fuO  r\*mt.  addreti.  qn  %'-*-t  tAd 
lip  code  of  the  prime  Federal  recipient.  Iitdude  Gxtgretiional  Dt«trict  if  known. 

i.  Enter  the  name  of  the  Federal  agertqr  making  the  award  or  loan  commitmeni.  IrKiude  at  kui  otm  or|inajt>oraJ 
level  below  agency  name.  If  known.  For  ewunpie,  Department  of  Trarwportaborv,  United  Suin  Co*«  Cu*rc 

7.  Enter  the  Federal  program  name  or  description  lor  the  covered  Federal  action  (Hem  H-  K  known,  en-.e*  the  Wl 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperath^  agreements.  ko«r^»  arvd  to*n 
commitments. 

t.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  idmofted  in  rir^^  i  (c  g. 
Request  for  Proposal  (RFP)  numt)er;  Inrrtatjon  lor  Bid  (IFB)  number  grim  afirK)urK:emefsi  number  the  corttnci. 
grant  or  loan  award  number  the  applicatiorvproposal  control  number  ustgned  b^  &<t  Federal  tfefvo:  Inctuoe 
prefixes,  e^,  "»FP-DE-9<M)0V" 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commrtmeni  by  the  f  ede^ai  «f  eno  entri  tf>e 
Federal  amount  of  the  awardloan  ciMnmitment  for  the  prime  entity  identified  in  item  4  or  S 

10.  (a)  Enter  the  full  name,  address,  city,  state  artd  zip  code  of  the  lobbying  entir^  engaged  by  the  reporung  rnuvf 
identified  in  item  4  to  influence  the  covered  Federal  acboru 

(b)Enter  the  Mi  names  of  the  individual^)  performing  services,  and  Indude  hd  addrrti  if  diffen>n<  from  io  (t>. 
Enter  Ust  Name,  Hrst  Name,  and  IMidde  Initial  (Ml). 

II.  Enter  the  amount  of  compenubon  paid  or  reasoruWy  expected  to  be  paid  by  ttte  reporonf  tnuty  (rtrr^  4;  to  ttr 
lobbying  entity  (Hem  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  wOl  t>«  made  tpiannedi  On:* 
afl  boses  that  apply.  It  Ihh  it  a  material  chartge  report  enter  the  cumUatn*  amount  of  payment  made  o>  pivtnni 
to  be  nude. 

12.  Otedi  the  appropriate  boafes).  CSetk  ai  boaet  that  appfy  If  payment  is  made  through  an  in-kind  coRinbutKW 
•pedfy  the  nature  and  value  of  the  irv4irtd  payment 

13.  Check  the  appropriate  btnica)^  deck  al  boawt  thai  app^y.  If  other,  specify  nctwe 

14.  fravlde  a  apedfic  artd  detailed  description  of  the  acrvfcet  that  the  tobbyiit  hat  performed,  or  win  be  e«|>eci«<i  to 
perform,  aitd  the  date<t)  of  arty  tervicet  rertdered.  Irtdudc  aU  preparatory  and  raiaied  acawry  noi  i%m  twn«  tpeni  >" 
actual  contact  with  Federal  offWals.  Identify  tfte  Federal  omdiKs)  or  emptoteeU)  conuaed  w  iht  offkrti! 
tmploy*e<t),  or  AAembeKs)  of  Congreta  fi\xi  were  contacted. 

15.  Oteck  whether  or  IM  a  SF-Ui-A  Condnuadon  ShM«i)  li  aojched. 

U.  The  certifying  effldal  ahaB  tigFi  and  date  the  lorm.  print  MtAier  nam*.  tMc.  artd  telephone  mmnbef 


^MBC  leportng  bcdtn  lor  dtn 

twetKMttt,  laardang  eoaer 

Mormabon.  Send  commentt  rtgardMg  die  taedM 

lor  nduong  dM  bivden.  M  tfte  OMct  oi 


artd  aud(v^  Pape^M^ini  keducvoM 


pm  leiportie.  tncWAnf  vm  to  rr-^rm^rrf 
cnwytiton  and  ttvmmtr^  the  cttfer-uo^.  s* 

ftoiKI  (a>4a-0&«4l  WaihMCian.  D  C    7«>C} 
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DEPARTMENT  OF  EDUCATION 

Research  In  Education  of  Individuals 
With  Disabllitiaa  Program  and  Program 
for  Chlldran  and  Youth  With  Serious 
Emotional  Disturbance 

AGENCY;  Department  of  Education. 
action:  Notice  of  proposed  priorities  for 

F;5cal  Years  1994  and  1995. 

summary:  The  Secretary  proposes 
prsonues  for  fiscal  years  1994  and  1995 
for  two  programs  administered  by  the 
Office  of  Special  Education  and 
Rehabilitative  Services  under  the 
Individuals  With  Disabilities  Education 
Act.  The  Secretary  takes  this  action  to 
fixrus  Federal  assistance  on  identified 
needs  to  improve  outcomes  for  children 
with  disabilities.  The  proposed 
priorities  are  intended  to  ensure  wide 
and  effective  use  of  program  funds.  A 
separate  competition  would  be 
established  for  each  priority. 
DATES.  Comments  must  be  received  on 
f  -  :►  :\jre  September  7. 1993  for  the 
Research  in  Education  of  Individuals 
V\  ;ih  Disabilities  Program:  and  August 
6,  1993  for  the  Program  for  Children  and 
■^  outh  with  Serious  Emotional 
D:s*-_:rbance 

ADDRESSES;  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Linda  Glidewell,  U.S. 
Department  of  Education.  400  Maryland 

Ave".ue  SW  .  room  3524.  Switzer 
B..;ding.  Washngton,  DC  20202-2641. 
FOR  FURTHER  INFORMATION  CONTACT:  The 

n an.e,  address,  and  telephone  number  of 
tr.e  person  at  the  Department  to  contact 
for  information  on  each  specific 
proposed  pnority  is  listed  under  that 
p.-ionty 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  fivw  proposed  priorities 
under  the  Research  in  Education  of 
Individuals  with  Disabilities  Program 
and  one  proposed  pnority  under  the 
Program  for  Children  and  Youth  with 
Senous  Emotional  Disturbance.  The 
purpose  of  each  program  is  stated 
separately  under  the  title  of  that 
program 

These  proposed  priorities  would 
support  the  National  Education  Goals  by 
improving  understanding  of  how  to 
enable  children  and  youth  with 
disabilities  to  reach  higher  levels  of 
academic  achievement 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  Lhe  Federal 
Register.  The  final  pnorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department 
Funding  of  particular  proiects  depends 
on  the  availability  of  funds,  the  content 


of  the  final  priorities,  and  the  quality  of 
the  applications  received  Further, 
priorities  proposed  for  FY  1995  could  be 
affected  by  enactment  of  legislation 
reauthorizing  these  programs.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  no(  solicit  applications.  Notices  inviting 
applications  under  these  competitions  will 
be  published  In  the  Federal  Riegister 
concurrent  with  or  following  publication  of 
the  notices  of  final  priorities. 

Research  ia  Education  of  Individuals 
With  Disabilities  Program 

Purpose  of  Program:  The  Research  in 
Education  of  Individuals  with 
Disabilities  Program  is  authorized  by 
Part  E  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1441-1443).  The  program  provides 
support  (1)  to  advance  and  improve  the 
knowledge  base  and  improve  the 
practice  of  professionals,  parents,  and 
others  providing  early  intervention, 
special  education,  and  related 
services — including  professionals  in 
regular  education  environments — to 
provide  children  with  disabilities 
effective  instruction  and  enable  them  to 
successfully  leam;  and  (2)  for  research 
and  related  purposes,  surveys,  or 
demonstrations  relating  to  physical 
education  or  recreation,  including 
therapeutic  recreation,  for  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

Priorities:  Under  34  CFR  75.105(c)(3) 
the  Secretary  proposes  to  give  an 
absolute  preference  to  applications  that 
meet  any  one  of  the  following  priorities. 
The  Secretary  proposes  to  fund  under 
these  competitions  only  applications 
that  meet  any  one  of  these  absolute 
priorities: 

Proposed  Absolute  Priority  1 — School- 
Linked  Services  to  Support  Better 
Outcomes  for  Children  With  Disabilities 

Background 

Special  and  general  educators  are 
increasingly  engaged  in  the  search  for 
and  implementation  of  services  that  will 
ensure  equity,  excellence,  and  inclusion 
for  children  and  youth  with  disabilities 
While  successful  adult  outcomes  are 
significantly  based  on  one's  education 
as  a  child,  productivity,  independence, 
and  quality  of  life  are  also  influenced  by 
access  to  and  provision  of  health  and 
social  services.  Schools  increasingly 
acknowledge  that  many  of  these 
noneducational  services  are  vitally 
needed,  but  the  needs  often  go  unmet. 


In  response,  some  schools  are 
coordinating  and  providing  these 
services  through  policies  and 
approaches  described  as  sr  hool-l>nked 
services. 

The  provision  of  school4inked 
services  appears  to  offer  considerable 
promise  but  presents  many  issues. 
Multiple  service  systems  must  operate 
in  a  coordinated  and  flexible  ma-nner  to 
meet  the  educational,  related  services, 
and  noneducational  needs  of  children 
with  disabilities.  Differences  in 
organization  and  administrative 
structures,  regulations  and  mandates, 
funding  mechanisms  and  incentives, 
professional  roles,  and  governance  can 
represent  barriers  and  make  the 
development  and  implementation  of 
school-linked  services  difficult.  Very 
little  is  known  about  the  extent  of 
involvement  or  outcomes  of  children 
and  youth  with  disabilities  in  schools 
developing  or  providing  school-linked 
ser\ices,  or  about  the  policy  and 
programmatic  implications  of  these 
types  of  services  for  these  children. 

The  purpose  of  this  proposed  priority 
is  to  support  research  projects  to  study 
(1)  the  participation  of  and  outcomes  for 
families  and  students  with  disabilities 
who  receive  services  in  schools 
developing  or  implementing  school- 
linked  services,  and  (2)  the 
programmatic  and  policy  implications 
associated  with  the  delivery  of 
educational  and  related  services  using 
school-linked  anproaches. 

School-linkya  ser\-ices  are  those  (1) 
provided  to  children  and  their  families 
through  a  collaboration  among  schools. 
health  care  providers,  and  social 
services  agencies;  (2)  that  place  the 
school  as  the  central  participant  in 
planning  and  governing  the 
collaborative  effort,  and  (3)  provided  or 
coordinated  by  personnel  located  at  or 
near  the  school. 

Proposed  Priority 

A  project  must  select  one  or  more 
sites  located  in  schools  that  are 
committed  to  developing  or 
implementing  school-linked  approaches 
to  service  delivery.  In  planning  and 
implementing  its  research,  a  project 
must — 

(a)  Analyze  and  describe  the 
participation  of  and  academic  and  social 
outcomes  for  students  with  disabilities 
and  their  families; 

fb)  Provide  an  in-depth  profile  of  Lhe 
particular  school-linked  approach 
studied  including  information 
describing  community,  school,  and 
student  characteristics; 

(c)  Describe  the  advantages  and 
disadvantages  of  Lhe  particular  approach 
implemented  by  the  project  as 
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compared  to  other  approaches  (e  g  . 
traditional.  commui.ity-basHd,  faniiiy 
based), 

(d)  Des-ribe  the  programmatic  and 
policy  implications,  including  barriers, 

that  wou'J  r.',--'d  'o  '*.•;■  jv'trf  ome, 
associated  with  th«  ^r-j'.  is;un  of  services 
to  students  with  disabilities  within  the 
school-linked  approac  h  sTjdied  by  the 
project: 

(e)  Incoi-porate  liie  ongoing 
involvement  of  relevant  service  systems, 
parents,  and  policy  rriaiters  at  the 
comniunity  level  in  the  goals,  design, 

and  implamentation  strategies  nf  the 
project;  and 

{fi  Develop  products  and  information 

that  are  usable  by.  accessible  to,  and 
disseminated  to  relevant  audiences, 
including  the  research  comrr.unity 
represerttitives  of  school  and  other 
relevant  service  systems,  and  parents. 

A  project  must  budget  for  two  trips 
annually  to  Washington,  DC.  for  (1)  a 
two-day  Research  Fro)ect  Directors 
meeting;  end  (2)  anctner  meeting,  to 
meet  and  collaborate  with  the  project 
officer  of  the  Office  of  Special  Education 
Programs  and  the  other  pro]ects  funded 
under  this  priority,  to  share  information 
and  to  discuss  findings  and  nu-thoris  of 
dissemination. 

Proposed  Competitive  Fnonty 

Within  this  proposed  absolute  pr  sjnty 
1,  the  Secretary,  under  .34  CFl'^ 
75.105(c)(2);i),  proposes  to  give 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  proposes  to  award  up  to  10 
points  to  an  application  that  meets  this 
competitive  priority  in  a  particularly 
effective  way.  These  points  would  be  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program. 

A  projed  that  would  include  a  site  or 
sites  where,  due  to  high  levels  of 
poverty  or  complicated  social,  cuituryj, 
or  geographic  relationships,  the  need  for 
closer  ties  between  schools  and  the 
providers  of  vital  noneducational 
services  (e.g.,  health  a:id  social  services) 
is  especially  great. 

For  Further  Information  Cor.tjct: 
Judith  Fein,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW. 
room  3524,  Switzer  Building, 
Washington.  DC  20202-2641 
Telephone:  (202)  205-8116.  Ind.viduals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
80O-877-«339  between  8  am.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 


f'ropobfd  Ahsoiute  Priority  2 — 
oynthf'Sizh  and  Communicate  a 
Professional  Knowledge  Base: 
Contributions  to  Research  and  Practice 

Background 

Traditionally  researchers  have 
communicated  their  findings  from 
individual  research  projects  and 
systematic  lines  of  research  through 
journal  publications  and  conference 
presentations.  These  findings  are 
communicated  to  other  researchers  and 
engage  researchers  in  dialogues.  These 
dialogues  contribute  to  innovation  and 
development  in  special  education. 

In  recent  years  the  Office  of  Special 
Education  Programs  (OSEP)  has  sought 
to  expand  these  traditional  approaches. 
\Vh  ;e  continuing  to  support  innovation 
!    i  ;*  •  t  'cprnent,  OSEP  has  established 
a  g    I.      f  -it  r  the  use  of  a  professional 
know ;.  ;>  ■  '  ,ise  by  professionals  who 
educate  children  and  youth  with 
disabilities  and  parents  who  are 
involved  in  llie  education  of  their 
children  and  youth  with  disabilities. 
This  goal  challenges  the  research  and 
practice  communities  to  examine  beliefs 
and  attitudes  about  empirical  and 
practice  knowledge,  the  methods  for 
capturing  the  knowledge,  and  the 
com.munication  across  professional 
communities  conunitted  to  improving 
the  outcomes  for  children  and  youth 
with  disabilities. 

The  purpose  of  this  proposed  priority 
is  to  synthesize  and  communicate  an 
extant  professional  knowledge  base  on 
curricular,  instructional,  or 
organizational  strategies  and  approaches 
that  would  contribute  to  professional 
practice  as  a  means  for  achieving  better 
outcomes  for  children  and  youth  with 
disabilities. 

Proposed  Priority 

A  project  must — 

(a)  In  conducting  a  synthesis  of  the 
literature — 

11]  Identify  and  implement  rigorous 
social  science  methods  for  synthesizing 
the  professional  knowledge  base  (e.g., 
integrative  reviews  (Cooper,  1982),  best- 
evidence  synthesis  (Slavin,  1989),  meta- 
analysis (Glass,  1977),  multi-vocal 
approach  (Ogawa  &  Malen,  1991),  and 
National  Institute  of  Mental  Health 
consensus  development  program 
(Huberman,  1977)); 

(2)  Identify  the  topical  focus  and  the 
relevant  and  irrelevant  concepts  under 
review,  and  pose  hypotheses  around 
which  the  synthesis  would  be 
conducted, 

(3)  Develop  hypothesfs  with  input 
from  potential  consumers  of  the 
synthesis  to  enhance  the  usability  and 
validity  of  project  efforts.  Consumers 


include  researchers,  policymakers, 
educators,  other  relevant  practitioners, 
individuals  with  disabilities,  and 
parents; 

(4)  Develop  and  implement 
procedures  for  locating  and  organizing 
the  extant  literature  and  ensure  that 
these  procedures  address  and  guard 
against  potential  threats  to  the  integrity 
and  generalizability  of  findings; 

(5)  Establish  criteria  and  procedures 
for  judging  the  appropriateness  of 
studies; 

(6)  Meet  with  the  Office  of  Special 
Education  Programs  and  with  the  other 
projects  funded  under  this  priority  to 
review  their  topical  focus  and 
methodological  approach  for  conducting 
the  synthesis  prior  to  the  start  of  their 
respective  synthesis;  and 

(7)  Analyze  and  interpret  the 
professional  knowledge  base,  including 
identification  of  general  trends  in  the 
literature,  points  of  consensus  and 
conflict  among  the  findings,  and  areas  of 
evidence  where  the  literature  base  is 
lacking.  The  interpretation  of  the 
literature  base  must  address  the 
contributions  of  the  findings  for 
improving  the  practice  of  professionals 
educating  children  and  youth  with 
disabilities;  and 

(b)  In  communicating  its  findings — 

(l)(i)  Cooperate  with  OSEP  to  convene 
a  forum — to  be  held  in  Washington,  DC 
between  the  18th  and  21st  months  of  the 
project — at  which  the  project  would 
exchange  findings  from  the  synthesis 
activity  with  researchers,  policymakers, 
educators,  other  relevant  practitioners, 
individuals  with  disabilities,  and 
parents;  and 

(ii)  Provide  draft  copies  of  its  analysis 
and  interpretations  to  participants; 

(2)  Based  on  discussion  and  feedback 
bom  forum  participants,  prepare  final 
synthesis  documents;  and 

(3)(i)  Develop  the  information 
products  that  have  the  greatest  potential 
for  use  by  national  professional 
education  and  parent  organizations  in 
their  existing  communication  systems 
and  member  networks. 

(ii)  In  developing  the  information 
products  the  project  must  propose 
products  appropriate  for  the  topical 
focus  and  audience,  provide  a  rationale 
for  those  proposed  types  of  products, 
and  propose  communication  strategies 
for  fostering  the  use  of  the  products  by 
the  appropriate  audience. 

(iii)  The  project  must  coordinate  with 
OSEP  to  finalize  information  products 
for  various  systems  and  networks. 

Each  project  must  budget  for: 

(1)  A  two-day  meeting  in  Washington, 
DC,  during  the  first  year,  as  described 
under  paragraph  (b)(1)  of  this  proposed 
priority; 
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(2)  The  two-day  Research  Proiect 
Directors'  meeting  to  be  htjid  la 
Washington.  DC,  each  year  of  the 
project.  a.id 

(3)  Two  Inps  far  up  to  two  da}s  each 
to  Washinglcn.  DC  for  the  activity 
described  ur;der  paragraph  (bK3)(iii)of 
this  proposed  prority 

For  Further  Infoimalion  Contact: 
N'arLha  Coutmho,  U  S  De^wrtment  of 
Education,  400  Maryland  Avenue,  SVV., 
room  3522,  Switzer  Buiiding, 
VVashingtor,  DC  20202-2640. 
Telephone:  (202)  2Q5--B15r.   Individuals 
who  use  a  taleconimunicatioris  duvice 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FlRSj  at  1- 
800-877-8339  between  8  am  and  8 
p  m..  Eastern  time,  Monday  llirough 
Friday 

Pwposed  Absolute  Pnonty  3~~State  and 
Local  Education  Efforts  to  Implement 
the  Transition  Pequavments  ;n  the 
Individuals  With  Disabilities  Education 
Act  ] 

Background 

Despite  the  progress  and 
accomplishments  related  to 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  over 
the  last  several  years,  much  remains  to 
be  done  to  improve  the  outcorru'S  of 
youth  with  disabilities.  E.xpandfd 
transition  services,  now  mandated  by 
IDE.\.  highlight  the  importance  of 
individuahzod  plarmmg  and 
implementation  of  specific  activities 
targeted  to  adolescents,  to  focTiS 
educators'  attention  on  outcomes  and 
the  preparedness  of  youth  to  a.ssume 
productive  adult  lives, 

IDEA  provides  for  a  nurT.ber  of 
specific  activities  that  are  dufined  as 
transition  services  These  st?rvices  are  to 
be  made  available  to  ail  students  age  16 
and  Older,  and  may  be  extendtid  to 
students  age  14  or  younger,  if 
appropnate.  Transition  services  are 
defined  in  IDEA  as  a  coordinated  set  of 
activities  for  a  student,  designed  within 
an  outcome-oriented  procass,  that 
promotes  movement  from  school  to 
post-school  activities,  including  post- 
secondary  education,  vocational 
training,  integrated  employment 
(including  supported  employmeal). 
continuing  and  adult  education,  adull 
services,  independent  living,  or 
community  participation,  Tho 
coordinated  set  of  activities  niLJst  be 
based  on  the  individual  student's  ntwds, 
taking  into  accouot  the  students 
preferences  and  interests,  and  must 
include  instruction,  community 
expenences.  the  development  of 
employment  and  other  p>ost-»chool  adult 
living  objectives,  and,  if  appropriate. 


acquisition  of  daily  living  skills  and 
functional  vocational  evaluation  (20 
U.S.Q  1401(a)(19)). 

There  is  considerable  State  and  local 
variation  with  respect  to  the 
implementation  of  these  expanded 
requirements.  Very  little  information 
exists  on  the  nature  and  extent  of  State 
and  local  implementation,  including 
policies,  procedures,  and  practices. 
Moreover,  policymakers,  administrators. 
and  educators  at  the  Federal,  State,  and 
local  levels  lack  information  regarding 
the  nature  of  student  participation  and 
the  impact  these  services  have  on 
student  outcomes;  the  extent  other 
agencies  are  involved  in  the  transition 
process;  and  the  degree  transition 
services  access  and  use  information  and 
services  available  from  a  vanety  of 
Federal  programs. 

This  proposed  priority  would  support 
one  cooperative  agreement  to  study  the 
progress  being  made  to  implement  the 
transition  serxnces  mandated  by  IDEA. 
The  specific  goals  of  the  research  are  to 
describe  Federal.  Sta'e.  and  local 
implementation,  including  policies, 
procedures,  and  practices  aSvSociuted 
with  transition  s^r.ices;  to  identify 
barriers  to  effective  implementation; 
and  to  evaluate  the  impad  of  transition 
services  on  student  outcomes. 

Proposed  Priority 

(a)  The  project  must  include 
substudies  in  the  fDllowing  areas: 

(1)  The  range  and  vananon  in  State 
and  local  policies  related  to  the 
definitional  components  of  transition 
services; 

(2)  Student  participation  in  tr^insition 
planning,  and  student  outcomes 
associated  with  implementation  of 
transition  services; 

(3)  State  and  local  policies,  practices 
and  procedures  related  to  the 
implementation  of  the  transition 
services,  with  information  obtained 
from  local  service  providers  (the 
substudy  may  include  visits  to 
illu^rative  sites): 

(4)  Interagency  involvtiment  in 
transition  planning  and  services, 
including  a  description  of  the 
impediments  associated  wuh 
interagency  involvement  in  transition 
planning  and  provision  of  ser\-irA^s;  and 

(5)  Federal  program  services  and 
relevant  policies  related  to  mwjting  the 
transition  requirements,  including 
special  education,  vocational  education, 
rehabilitation  services,  adult  education, 
postsecondary  education,  the  lob 
Training  Partnership  .Act.  and  the 
Americans  with  Disabilities  Act. 

(b)  In  planning  and  implementing  the 
substudies.  the  proiect  must  include 
appropriate  policymakors. 


administmtors.  and  service  providers 
involved  in  the  design  and  delivery  of 
transition  services  to  youth  with 
disabilities  . 

(cj  The  proiect  must  submit  for 
approval — 

•  A  plan  for  conducting  the 
sabstudies  and  disseminating  reports 
wiLhin  B-"!  days  of  the  start  of  the  project; 

•  A  report  for  su'.).s*-jdy  (1)  by  the  end 
of  year  one, 

•  Reports  for  subi^tudies  (2),  (3),  and 
(4i  by  the  end  of  year  tw(3; 

•  .\  report  for  substudy  (5)  by  the 
rr  :iidle  of  vear  3;  and 

•  A  final  report  at  the  end  of  year 
three  The  Hnal  report  must  include  tht» 
following:  an  executive  summary, 
introauction,  project  objectives, 
methodology,  findings  organized  by 
substudy,  summary,  and  conclusions 
regarding  the  progress  being  made  by 
State  and  local  agencies  to  implement 
the  IDEA  transition  requirements. 

The  project  must  budget  for  two  Inps, 
annually,  to  Washington,  DC,  for  (1)  a 
two-day  Research  F*rojec-t  Directors' 
meeting;  and  (2)  another  two-day 
meeting  to  meet  with  the  project  officer 
of  the  Office  of  Special  Education 
Programs  (OSEP)  and  with  other  OSEP 
work  groups,  as  appropriate,  to  plan  and 
reviow  project  activities  and  progress. 

For  Further  Information  Contact:  Tom 
V  Hanley,  US.  Department  of 
Education.  400  Maryland  Avenue,  S\V., 
room  3526,  Switzer  Building, 
Washington.  DC  20202-2641. 
Telephone:  (202)  205-8110.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  fTDD)  may  call  the  Federal 
Information  Relay  Service  (FTRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Proposed  Absolute  Priority  4 — Center 

for  Fdhcy  Research 

Background 

After  16  years  of  experience 
implementing  the  requirements  of  the 
Individuals  with  Disabilities  Education 
Act.  parents,  educators,  and 
policymakers  ore  calling  for  reforms  in 
the  ways  services  are  delivered  to 
St , 'dents  with  disabilities  and  for  a 
careful  examination  of  the  procedures 
used  to  e.nsure  that  students  with 
disabilities  are  effectively  and 
appropriately  served.  A  recent  report 
from  the  National  Association  of  State 
Boards  of  Education  (1992)  calls  for 
sweeping  reforms  in  the  service  delivery 
system  and  in  the  way  special  education 
has  been  organized  and  administered  at 
the  Federal,  State,  and  local  levels.  The 
Center  for  Policy  Options  in  Special 
Education  at  the  University  of  Maryland 
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has  identified  issues  and  options 
associated  with  the  restructuring  of 
schools  and  the  implications  for  special 
education  (1992). 

Increasingly  concerns  are  expressed 
with  the  empnesis  that  has  been  placed 
on  procedural  compliance,  rather  than 
quality  outcomes,  for  special  education. 
A  school  district  could  be  in  full 
compliance  with  all  procedural 
requirements  and  yet  have  a  dropout 
rate  in  excess  of  40  percent  for  students 
with  disabilities.  Reports  from  many 
jurisdictions  suggest  tiiat  much  reform 
in  special  education  service  delivery  is 
already  emerging  at  the  school  building 
and  school  district  level.  However,  the 
anecdotes,  while  revealing  potentially 
promising  innovations,  indicate  that 
little  systematic  research  is  occurring  to 
document  die  effects  of  these  reforms. 
Furthermore,  the  reform  acrtivities 
themselves  have  typically  not  been  well 
described  The  need  also  exists  to 
improve  tlie  capacity  to  conduct  policy 
research  in  special  education 

The  Secretary  intends  to  make  an 
award  with  a  pro)ect  period  of  up  to  36 
months.  The  Secretary  may  make  a 
continuation  award  for  an  additional 
two-year  period,  subject  to  the 
requirements  of  34  CFR  75, 253(a). 
Under  34  CFR  75.234(a)(4),  the 
Secretary  would  assess  in  particular  the 
continued  need  for  the  center  propose:] 
in  this  priority. 

Proposed  Priority 

This  proposed  priority  wouid 
establish  a  center  to  conduct  a  program 
of  policy  research  to  examine  t,he  i.mpsct 
of  general  education  reform  on  students 
with  disabilities  end  the  impact  of 
special  education  reform  activities  on 
the  education  of  all  students  The 
specific  goals  of  the  center  would  be — 

•  To  improve  educational  outcomes 
for  students  with  disabilities  by 
describing  and  documenting  reforms 
occurring  at  the  Federal,  State,  and  local 
levels;  assessing  the  impact  of  these 
reforms;  and  providing  policy  options  to 
decision-makers  at  all  levels,  and 

•  To  contribute  to  improving  the 
quality  of  policy  research  as  it  relates  to 
the  education  of  students  with 
disabilities.  This  would  require 
collaboration  between  special  education 
researchers  and  nationally  recognized 
policy  researchers  in  related  fields 

The  center  must — 

(a)  Fund  as  resean:h  assistants  at  least 
Bve  graduate  students  per  year  who 
have  concentrations  in  either  policy  or 
disability  issues; 

fb)  Contribute  to  the  development  and 
use  of  rigorous  methodologies  in 
conducting  policy  research  by  (1) 
demonstrating  the  use  of  innovative  and 


rigorous  methodologies  in  studying 
critical  policy  issues,  and  (2)  facilitating 
the  exchange  of  relevant  information 
with  those  conducting  research  in  either 
or  both  spe<:ial  educatinr,  and  general 
education; 

(c)  In  consultation  \m;;i  Lie  Office  of 
Special  Education  Programs  (OSEP), 
develop  a  program  of  policy  research 
that  addresses  the  significant  reform 
issues  impacting  on  service  delivery  to 
students  with  disabilities.  The  reform 
issues  to  be  considered  must  include, 
but  are  not  limited  to,  the  following: 

(1)  How  statutory  and  regulatory 
flexibility  can  be  provided  at  the 
Federal,  State,  and  local  levels  while  the 
rights  of  students  with  disabilities  are 
protected. 

(2)  How  performance  and  compliance 
monitoring  and  program  audits  can 
promote  program  improvement,  and 
now  other  program  strategies  (e.g., 
technical  assistance)  contribute  to 
proeram  improvement. 

(3)  How  State  and  local  efforts  to 
restructure  the  delivery  of  both  general 
education  and  special  education  have 
affected  the  delivery  of  services  to 
students  with  disabilities. 

(4)  What  policies  and  other  strategies 
have  been  effective  in  promoting  the 
Inclusion  of  students  with  disabilities  in 
regular  education  programs,  and  what 
policies,  and  other  strategies  have 
provided  disincentives. 

(5)  The  efforts  of  efforts  at  the  Federal, 
State,  and  local  levels  to  coordinate 
various  categorical  programs;  e.g.,  the 
Chapter  1  program  for  disadvantaged 
students  and  programs  for  students  with 
disabilities; 

(d)  Develop  and  use  effective 
communication  strategies  for  ensuring 
that  the  center's  policy  research  is 
available  for  decision  making  at  the 
appropriate  Federal,  State,  and  local 
levels.  Issues  to  be  addressed  in 
developing  communication  strategies 
must  include,  but  are  not  limited  to,  the 
timing  and  format  of  information;  the 
method  of  communication;  and  the 
scientific  and  practical  credibility  of  the 
information; 

(e)  Address  the  needs  of  various 
audiences  for  policy  research  in  both 
the  substance  and  format  of  the 
information,  and 

(0  Create  organizational  support  for 
using  information  through  involving 
decisionmakers  in  early  stages  of 
investigations,  prior  to  the  development 
of  communication  strategies.  Study 
planning  and  implementation  must 
include  the  participation  of  a  group  of 
appropriate  policy.makers, 
adniinistrators,  disability  advocates,  and 
other  relevant  constituents  including 
the  Nation.'^ij  Center  on  Outcomes 


funded  by  the  Office  of  Special 
Education  Programs. 

The  center  must  budget  for  two  trips, 
annually,  to  Washington,  DC  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting  to 
meet  with  the  project  officer  of  tie 
Office  of  Special  Education  Programs  to 
plan  and  review  project  activities  and 
progress. 

For  Further  Information  Contact: 
Louis  Danielson,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  3532.  Switzer  Building, 
Washington,  DC  20202-2640. 
Telephone:  (202)  205-8119.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FTRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Proposed  Absolute  Priority  5 — Initial 
Career  Awards 

Background 

There  is  need  to  enable  individuals  in 
the  initial  phases  of  their  careers  to 
initiate  and  develop  promising  lines  of 
research  that  would  improve  early 
intervention  services  for  infants  and 
toddlers,  and  special  education  for 
children  and  youth  with  disabilities. 
Support  for  research  activities  among 
individuals  in  the  initial  phases  of  their 
careers  is  intended  to  develop  the 
capacity  of  the  special  education 
research  community.  This  proposed 
priority  would  address  the  additional 
need  to  provide  support  for  a  broad 
range  of  field-initiated  research 
projects — focusing  on  the  special 
education  and  related  services  for 
children  and  youth  with  disabilities  and 
early  intervention  for  infants  and 
toddlers — consistent  with  the  purpose 
of  the  program  as  described  in  34  CFR 
324.1. 

The  purpose  of  this  proposed  priority 
is  to  award  grants  to  eligible  applicants 
for  the  support  of  individuals  in  the 
initial  phases  of  their  careers  to  initiate 
and  develop  promising  lines  of  research 
consistent  with  the  purposes  of  the 
program. 

For  fiscal  year  1994  awards,  projects 
may  support  individuals  who 
completed  a  doctoral  program  and 
graduated  no  earlier  than  the  1989-90 
academic  year.  For  fiscal  year  1995 
awards,  individuals  must  have 
completed  a  doctoral  program  and 
graduated  no  earUer  than  the  1990-1991 
academic  year.  Projects  proposing  to 
support  individuals  who  are  members  of 
racial  or  ethnic  minority  groups,  or 
both,  are  particularly  encouraged  by  the 
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Secretary  to  apply  for  gTarr's  luuler  this 
proposed  priority 

Proposed  Priority 

To  be  considflred  for  funding  unAci 
this  proposed  priority,  a  pr u  ect  must — 

(ai  Pursue  a  line  of  irqi..-y  '■  ■)' 
reflet;ts  a  programmat;;:  str'^nd  i. ' 
research  emanating  either  from  theory 
o:  a  conceptual  frarr.evvork.  The  line  of 
r^seanh  nnast  be  evider.ced  by  a  series 
of  related  questions  that  establish 
dinijctions  for  designing  future  studies 
extending  beyond  the  support  of  this 
award  The  projef  *  is  not  u  tt^y-*''-!  to 
rep'-e'^ent  all  mqu:-.-  reld'ec  '.'.-  r:ri 
pa'^.Jcu'ar  theory  cr  corct- p'\ul 
framework;  rather,  i*  is  p>''f.HJv.ted  to 
iritute  a  new  line  ':■:  'vivance  an 
existing  one; 

(b)  Include,  in  its  design  and  conduct. 
sustained  involvement  with  nationally 
pacogr.ized  experts  having  substantive 

c-  methudoiogical  knowledge  and 
expertise  relevant  to  the  proposed 
research  Experts  do  not  nave  to  be  at 
the  s.3me  institution  cr  agency  fit  which 
the  project  Is  located  but  the  interaction 
must  be  sufficient  to  develop  the 
capacity  of  the  researcher  to  effectively 
pursue  the  research  into  mid-career 
activities.  At  least  50  percent  of  the 
rp>t-en;her'8  time  must  be  devoted  to  the 
projo-.,*: 

(r)  Prtpare  Us  procedures,  findings, 
and  conclusions  in  a  mejiner  that 
informs  other  interested  researchers  and 
is  useful  for  advancing  professional 
practice  or  improving  programs  and 
services  to  infants,  toddlers,  children. 
and  youth  with  disabilities  and  their 
families;  and 

(j)  Disseminate  project  procedures. 
Tnd  iigs,  and  conclusions  to  appropriate 
rsseaxh  institutes,  clearinghouses,  and 
''.•chnical  assistance  providers. 

A  prtJiect  must  budget  for  the  two-day 
Reseanii  Protect  Directors'  meeting  to 
be  held  in  VVashini^v  "   DC.  each  year  of 

the  projtK:t. 

For  Furihf-T  InforrDoti^'-n  Contact: Tom 
V  Hanley.  U  S  Department  of 
Educatian,  400  Maryland  Avenue.  SW., 
room  3526.  Switzer  Building. 
Washmgton.  DC  20202-2640. 
Telephone:  (2021  205-  8110.  Individuals 
who  use  a  telecom.aiunications  device 
fur  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a-m.  and  8 
p  m  .  Eastern  Lime,  Monday  through 
Friday 

Applicable  Program  Regulations:  34 
CFR  part  324 

Program  Autbarity.  20  U.S.a  1441-1443. 


Program  fur  Childrtn  and  Youth  With 
Serious  Fmotional  Disturbance 

Purpose  of  Program:  This  program 
supports  projects  designed  to  improve 
special  education  and  related  services  to 
children  and  youth  With  serious 
emotional  disturbance.  Types  of  prujtK.ts 
that  may  be  supported  under  the 
program  include,  but  are  not  limited  to. 
research,  development,  and 
demonstration  projects.  Funds  may  also 
be  used  to  develop  and  demonstrate 
approaches  to  assist  and  prevent 
children  with  emotional  and  behavioral 
problems  from  developing  serious 
emotional  disturbance. 

Priority:  Under  34  CFR  75.1G5(cH3) 
the  Secretary  proposes  to  give  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  proposes  to  fund  under  this 
compwtition  only  applications  that  meet 
this  absolute  priority: 

Proposed  Absolute  Priority — Preventing 
the  Development  of  Serious  Emotional 
Disturbance  Among  Children  and  Youth 
With  Emotional  and  Behavioral 
Problems 

Background 

Improving  the  academic  performance 
of  our  Nation's  students  is  a  major  focus 
of  educational  reform  initiatives. 
However,  academically  focused  reform 
initiatives  may  potentially  divert,  not 
strengthen,  tlie  ability  of  schools  to  meet 
the  psychological,  social,  and  behavioral 
needs  of  students.  Schools  oRen  do  not 
provide  specific  educational 
experiences  that  promote  the  personal 
and  social  development  of  youth, 
complemented,  if  necessary,  with 
programs  and  services  to  prevent 
children  with  emotional  and  behavioral 
problems  from  developing  serious 
emotional  disturbance. 

Our  Nation's  schools  need  a 
reorientation  of  the  fundamental 
approach  to  addressing  the  diverse  and 
complex  patterns  of  psychological  and 
social  behavior  presented  by  students, 
including  those  with  serious  emotional 
disturbance.  Approaches  are  needed 
that  focus  on  the  positive  outcomes 
desired,  rather  than  negative  outcomes 
to  be  eliminated.  Schools  must  be 
responsible  and  accountable  for 
ensuring  that,  rather  than  develop 
serious  emotional  disturbance,  students 
with  emotional  and  behavioral  problems 
achieve  positive  academic,  personal, 
and  social  outcomes.  School-based 
research  that  incorporates  the  demands 
of  the  environment  is  needed  to  design 
and  test  interventions  that  would 
enhance  the  personal  and  s^k  idl 
development  of  students  witii  emotional 
and  behavioral  problems,  so  a.s  to 


prevent  the  development  of  serious 
emotional  disturbance. 

This  proposed  priority  would  support 
researt.h  projects  that  implement  and 
test  innovative  inter,  entions  enabling 
schools  to  provide  positively  oriented 
uistruction,  curriruln.  and  support 
sen-tces  needed  to  preveii*  students 
With  emotionRl  aiiO  beiiavioral  problems 
from  developing  serious  emotional 
disturbance.  The  research  would  study 
how  to  assist  schools  in  prepa/iag  these 
students  to  meet  the  perso.rai  and  social 
demands  cf  post-school  cr.vironmenLs. 

Proposed  Priority 

To  be  considered  for  funding  under 
this  proposed  priority,  a  project  must — 

(a)  Provide  a  conceptual  framework 
for  the  proposed  preventive  approach. 
The  conceptual  framework  must  refiecl 
findings  from  mulli-disciplinary 
research,  as  well  as,  validated 
interventions  and  strategies  relevant  for 
promoting  personal  and  social 
development  of  children  with  emotional 
and  behavioral  problems; 

(b)  As  part  of  the  conceptual 
framework:  (1)  .\ddrcss  the  rha!!eng8 
and  diversity  of  mental  health, 
psychological,  and  social  characteristics 
so  as  to  assist  children  with  emotional 
and  behavioral  problems  from 
developing  serious  emotional 
disturbance; 

(2)  Identify  and  define  the  outcomes 
related  to  personal  and  isocial 
development  that  would  comprise  the 
basis  for  the  design  of  the  proposed 
preventive  components; 

(3)  Document  the  rationale  for  each 
outcome  construct;  and 

(4)  Describe  means  for  measuring 
these  outcomes; 

(c)  Propose  interventions  ti^at  (Ij  are 
comprehensive  and  positive;  (2) 
promote  the  social  and  emoiiona! 
development  of  students  with  e!noliO.".ai 
and  behavioral  problemiS.  and  (3) 
provide  the  conierstone  for  building 
school-Wide  capacity  fcr  meeting  the 
social  and  emotional  needs  of  children 
w;"h  emotional  and  behavioral 
problems.  The  interventions  must 
encompass  an  array  of  expenenciis  that 
ensure  that  children  with  emotionai  and 
behavioral  problems  acquire  and 
demonstrate  in  various  settings  the 
competencies  need'^d  to  ac.lievo  the 
measurable  desired  outcom.es  relatttd  to 
personal  and  social  developnieiit, 

(dj  Provide  and  test  interventions 
vMthin  the  general  education 
environment  and  expand  these  to 
include  home-based  and  community- 
based  components  appropriate  to  the 
proposed  approach; 

(e)  Implement  interventions  that 
involve  the  active  partici{)aiion  of  a 
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■  ine  f 'h(  .!<  >  ()f  ;:.e  proposed 
IS  for  in  pre,  .ng  personal 
-.*( :  r.'ji  :u:  students  with 
r  d  behavioral  problems;  and 
lie  the  in:iplementation  of  the 
'erventions  to  enhance  the 
d  s  '  ;.al  adjustment  of 
students  vv  jih  einotionel  and  behavioral 
problems  across  school  environments. 
A  project  must  budget  for  two  trips, 
annually,  to  Washington,  DC,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  two-day 
meeting  to  meet  with  the  project 
director  of  the  Office  of  Special 
Education  Programs  and  the  other 
projects  funded  under  this  priority  to 
share  their  approaches,  designs,  and 
experiences,  and  to  design  collaborative 
products. 

For  Further  Information  Contact: 
Linda  Glidewell.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 


room  35Z4   Su  'zt-r  Bu.iding. 
Washing:.;:  DC.  .0202-2640. 
Telephone;  UOZJ  2U5-9099.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Applicable  Program  Regulations:  34 
CFR  Part  328. 

Prog.'^m  Authority:  20  U.S  C.  1426. 

Intergovernmental  Review:  The 
Program  for  Children  and  Youth  with 
Serious  Emotional  Disturbance  is 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79.  The  objective  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordination  and 
reuew  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  oroi  '   "    - 
document  is  intended  to  prov    .*^  f-.:riy 
notification  of  the  Department  »  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3524,  300  C 
Street.  SW.,  Washington.  DC.  betvyeen 
the  hours  of  8:30  a.m.  and  4  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

(Catalog  of  Federal  Domestic  Asiistanoe 
Numbers:  Research  In  Education  of 
Individuals  with  Disabilities  Program. 
84.023,  and  Program  for  Children  and  Youth 
with  Serious  Emotional  Disturbance,  84.237) 

Dated:  April  30. 1993. 
Richard  Riley, 
Secretory  of  Education. 
IFR  Doc  93-15915  Filed  7-6-93;  8:45  tm] 
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2    1993 
V,  1993  and  1994 


By  the  Presiden!  «,i  ue  United  States  of  America 
A  Proclamation 

America  is  a  grand  and  prosperous  Nation.  We  enjoy  the  highest  standard 
of  living  of  any  major  nation,  and  we  lead  the  world  in  many  other  aspects. 
For  instance,  many  of  the  greatest  educational  institutions  in  the  world 
are  American.  However,  despite  this  success—or  maybe  because  of  it- 
Americans  take  many  things  for  granted.  Our  relative  wealth  has  often 
led  us  to  neglect  the  basic  strengths  on  which  this  Nation  was  founded 
and  has  prospered.  One  of  these  strengths  is  an  education  level  for  all 
Americans  adequate  to  support  a  productive  work  force,  strong  family  struc- 
tures, and  a  responsible  citizenry. 

Literacy  is  fundamental  for  all  facets  of  life,  yet  there  are  approximately 
27  million  adults  who  lack  the  most  fundamental  skills  necessary  to  survive 
and  succeed  in  our  society.  It  is  my  goal  as  President  of  the  United  States 
to  give  all  Americans  the  opportunity  to  learn  to  read,  write,  and  develop 
basic  skills.  National  Literacy  Day  provides  us  a  time  to  reaffirm  our  commit- 
ment to  ensuring  that  all  Americans  possess  the  basic  reading  and  math 
skills  on  which  all  further  learning  must  be  built. 

The  fifth  National  Education  Goal  calls  for  every  American,  by  the  year 
2000,  to  possess  the  knowledge  and  skills  necessary  to  compete  in  a  global 
econcrr;  That  goal  highlights  one  critical  fact  of  life:  The  world  of  work 
is  ch-::5;;:g  rapidly.  Americans,  and  especially  young  Americans,  will  never 
succeed  in  tomorrow's  economy  with  yesterday's  skills.  That  is  why  we 
must  have  the  courage  to  change  our  education  system  to  face  the  challenges 
ofthe  21st  century. 

My  Administration's  education  reform  legislation,  the  Goals  2000:  Educate 
America  Act.  establishes  high  academic  and  occupational  standards,  while 
providing  su;  p  rt   to  States  and  communities  to  help  them  reach  those 

standard?  Fiftv  n  Hion  Americans  have  no  high  school  diploma,  and  half 
(  :  ih.  s"  uno  i'o  prdd  .nt*>  do  not  go  on  to  college.  We  must  be  sure  that 
:  '^  >*^  An.f  .1  ans  r -ctive  the  education  and  training  they  need  to  compete 

:;•;  a  hign-wagp,  h;gh'sk:iN  economic  climate. 

.  U  is  a  right  and  a  responsibility.  It  is  hard  for 
functioning  in  our  society  without  the  ability  to 
irr:  (  r  balance  a  checkbook.  It  is  a  disadvantage 

N  ition  dedicated  to  the  principles  of  freedom  and 


LiteidCA'   Is  rint  a 
niost   c!    i;^    tu    i- 
complete  a   i..,-' 
tiiat  is  intolfTc 
equality 


;iiK,HU'' 
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ill  recent  years  progress  ha>  bvi 
States  and  communities.  vcJu' 
and  labor  organizations  have 
pubhc  awareness  and  assistm 
work  that  these  groups  have 
partnership  with  our  Federal  i 
eracv  bv  the  vear  2000, 


:  1  U^  lovvara  a  more  widely  literate  society. 
.  :  nd  religious  organizations,  businesses 
made  invaluable  contributions  to  raising 
ndpredi:ra?ed  adults.  I  applaud  the  good 
re  n  1  :  !  ourage  them  to  join  in  a 
i!  ves  to  completely  erase  American  illit- 
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To  w-ogni7,p  the  urgent  need  to  increase  literacy  to  ensure  the  future  well- 
\-.,.,ro  '  ♦  ..'i'  r=mntrv  and  all  its  citizens,  the  Congress,  by  House  Joint 
Rpsni;.'.  .p  ?r!    has  designated  Julv  2,  1993.  and  July  2.  1994.  as  ■'National 

LiVTr-rv  rtdv  ani  his  r^>quested  the  President  to  issue  a  prociamatipn  m 
obst'"v:i:v  .•'    •:  'h.s  dav 

NOV. rHr  HMT)RE,  !.  WILUAM  J.  CUNTON,  Prpsuient  ::!  th«  Un.tt^d  States 

of  .^:n.--  i  -A..  r:.'r.;bv  proclaim  July  2.  1993,  and  |uly  2.  19'-14  as  ■■Na';c>m] 
L.>'r^rv  nay." 

IN  WOTNESS  '-V-iKPEO:-.  I  have  hereunto  spt  mv  hand  th"'^  ^^^^ond  dav 
f*"  ' ''v  in  the  v--tr  of  our  Lord  nineteen  hundred  and  rint-ty-thr'^e.  and 
01  lise  'independence  of  the  United  States  of  America  \he  two  hondr^d 
and  seventeenth. 


(3^JlX>A*AM  "jXImj^^ 
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Fvp.  ufivp  Order   I2R'4  n?"  I:,i]i    4.  1993 
Impifciiieiitatiun  of  t{u>  (...uban  I h-nuKiaii   ;\a 


By  the  authority  vested  in  me  as  President  by  the  ConsUtution  and  the 
laws  of  the  United  States  of  America,  including  the  Trading  with  the  Enemy 
Act,  as  amended  (50  U.S.C.  App.  1-6.  7-39.  41-44).  the  Cuban  Democracy 
Act  of  1992  (Public  Law  102-484.  sections  1701-1712.  October  23.  1992 
106  Stat.  2575)  (the  "Act"),  and  section  301  of  title  3.  United  States  Code] 

I.  WILUAM  J.  CLINTON.  President  of  the  United  States  of  America,  hereby 
order:  "' 

SH<finn  1.  Implementation  of  the  Act.  All  agencies  are  hereby  directed 
t^  :ui.e  all  appropriate  measures  within  their  authority,  including  the  promul- 
gation of  rules  and  regulations,  to  carry  out  the  provisions  of  the  Act. 

S«i  2  Functions  of  the  Department  of  State.  The  Secretary  of  State  shall 
be  responsible  for  implementing  sections  1704.  1707,  and  1708  of  the  Act. 
Responsibility  for  transmitting  the  certification  required  by  section  1707 
and  the  report  required  by  section  1708  of  the  Act  is  delegated  to  the 
Secretary  of  State. 

Sec.  3.  Functions  of  the  Department  of  the  Treasury.  Except  as  provided 
in  section  4  of  this  order,  the  Secretary  of  the  Treasury  shall  be  responsible 
for  implementing  sections  1705(b)-(e)  and  1706  of  the  Act.  to  the  extent 
that  these  sections  pertain  to  transactions  with  Cuba. 

S«  i  4  Functions  of  the  Department  of  Commerce.  The  Secretary  of  Commerce 
siidu  be  responsible  for  implementing  sections  1705(bHe)  of  the  Act.  to 
the  extent  that  these  sections  pertain  to  the  exportation  to  Cuba  from  the 
United  States  or  from  a  third  country  of  goods  and  technology  subject 
to  the  jurisdiction  of  the  Department  of  Commerce. 

Sec.  5  Cnsuliation.  In  consultation  with  the  Secretary  of  State,  the  Secretary 
of  t:  r-  Iit'dsury  and  the  Secretary  of  Commerce  are  hereby  authorized  to 
take  such  actions,  including  the  promulgation  of  rules  and  regulations,  as 
may  be  necessary  to  carry  out  the  purposes  of  the  Act  and  this  order. 

Sec.  6  ^ :  !hing  in  this  order  shall  be  deemed  to  affect  any  functions  vested 
bv  1.1  A    ;.  me  Federal  Communications  Commission. 

SeL.  7.  Effective  Date.  This  order  shall  be  effective  immediately. 
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Printing  schedules 
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P'-astdentia:  Documents 

Executive  orders  and  proclamations 
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\Vf?ek!v  Compilation  of  FrpsidniitiHl  Documents 

The  'Jnited  States  Govemrrieni  Manual 
General  information 

Othe<  Services 
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Legal  staff 
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Voi.  fc#o,  ixii,   128 
Wednesday,  July  7,  1993 


J  RING  JULY 


Allhe  erxl  of  each  month,  the  Office  of  the  Federal  Register 
pi*)li9hes  separately  a  Ust  o«  CFR  Sections  Aflected  (LSA).  wvhich 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  ot  each  title 


I  icK. ..,':  ,»  Ont«r»: 
_;;t  .See  DOT  final 

rule  of  June  25) 35828 

12737  (Revoked  by 

EO  12852) 35841 

12852 35841 

12775  (Revoked  in 

part  by  EO  12853) 35842 

12779  (Revoked  in 

part  by  EO  12853) 35842 

12853 35842 

12854 „„ „„ 36587 

Admlr>i«trattv«  Order*: 
Determinations: 
93-29  of  June  29. 

1993 35357 

Proclamattona: 

6576 361 1 7 

6577 36301 

6578 36585 

-J. 36119 

250 36119 

581 35845 

1201 36345 

1209 36345 


7  CFR 

2 

1097.... 
1098.... 

1099.... 


35359 

34359 

36361 

34362 

1435 36120 

1755 36252 


8  CFR 

245 


.35832 


12  CFR 
710 


.35363 


14  CFR 

25 36345.  36348,  36350, 

36352 

39 35860.  36130.  36131 

72 36298 

Proposed  Rules: 

25 36116 

29 35411 

39 35413.  35899.  35899. 

35900.  35902, 35904,  35905 

71 - 36157.36158 

121 36116 

135 „ 36116 

1272 36159 


1  s  c 

770.. 
775.. 


.36353 
.36353 


777. 
785. 
787.. 
788.. 
790.. 


.36353 
.36353 
.36353 
36353 
.36353 


16  CFR 

Proposed  Rules: 

244 35414 

<12 35907 


17  CFR 

239 

249 


.35367 
.35367 


18  CFR 

Propoeed  Rules: 

35 „ 36172 

375 35415 


19  CFR 

148.._.... 


.35862 


20  CFR 

404 36008.  361 33 

416 36059 

21  CFR 

73 36134 

510 36134 

520 36134 

Proposed  Rules: 

870 36290 

876 35416 


22  CFR 
126 


.35864 


24  CFR 

203 35369 

572 36518.  36546 

Proposed  Rules: 

207 35724 

213 35724 

220....„ 35724 

221 35724 

232 35724 

234 35724 

241 35724 

244 35724 

880 35416 

881 35416 

883 35416 

884 35416 

886 35416 

888 36175 

3500 36176 

26  CFR 


Proposed  Rules: 
31 


.35419 


11 
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0 

55 ^ ™, 

29  CFR 


35665   3587 


359Ce 
35908 


35371 
35371 


1400 „.„. 

1915 » 

.     3S3r 

.,  ,  355' 

T 

2 
7 

7 

2606 „ 

26 1 2      

„    353r 
3537 

26^5 

26^5 

2622 

353  T 

3537 

.,    353:^ 

2623   

3^>37' 

30  CFR 

920 

3€U 

t. 

938 

3613 

9 
5 

B 

Pro©o««d  Bul»i; 

935 

V 

T7      3^5,    ' 

.....3539 

31  CFR 

203 

585      

3saa 

32  CFR 

'99       

3540 

33  CFR 

100      

110   

>■••••*>• 

36355 
.       36366 

117  , ^ 



.,     3635 
,,,.3614 

7 
1 

165 

3635/ 

34  CFR 

378 

6es              

35762 

...       T600S 

PropO«<K)  Rui««: 
692 ^ 

36110 

40  CFR 

13  i 36  4; 

180 36358   36359 

'  o3.. ••••■•«•■»••••«••••••••••••-•     .jrK>v,'o 

229 35884 

Propo«*d  f  J»» 

88  35420 

'30 „ 36366 

•86 „ 36366 

26 1 36367 

'2        36180 


43  CFR 


.35408 
.35409 


44CFH 

364 35770 

46  CfR 

36374 


47  CFR 

1 „ 36142 

34 36 1 4  r^ 

35 ~ i'    -2 

43 „ 3'    K 

61 ~~ 36143.  )c  4d 


64 36143 

65 „ 36145 

69 36143,  36145 

73 „ 35409.35410 

90     36362 

Propo«»d  Rul««: 

73 35420.  35421,  36184. 

36374,36375,36376 

48  CFR 

904 „ 36363 

9C'6 36363 

9 1 3 36363 

915.„ 36363 

916 36363 

919 36363 

922 36 149  36363 

937 36149 

952 361 49,  36363 

970 36149.  36363 

49  C?R 

541 36375 

571.  36 '52 

Propo«e<i  Ruim: 

543 35422 

50  CFR 

17 35887 

285 36154 

625 35891 

646 35895  361 55 

658 35897 

672 35897 

675 35897 

fropoaed  Rules  ■ 

36164,36379  36387 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  becon-.e  Federal  i.aws,   i 
may  be  uS3<i  •'-.  con)unc!ion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  2C2-52,>- 
6641    The  texl  of  laws  is  not 
published  m  the  Federal 
Register  b^l  may  be  orae,'e'3 
in  individual  pamphlet  torn-, 
(referred  to  as  "si:p  laws  ■, 
from  the  Super'ntendent  of 
Documents.  U  S   Gcvemmem 
Printing  Office,  Washington. 
DC  20402  (phone    202-512- 
24701 

H.R.  2343/'P.L.  103-*5 

Forest  Reso(.",f;s 
C<Dnsenj-at.on  and  .Shortage 
Relief  Amendrrients  Act  of 
1903  (July  1.   '993.   107  S'^'A 

223;  6  pages) 

S.  8Q/P.L  103-46 

Big  Thici<8l  National  Preser-.e 
Addition  Act  of  1993  (July  1, 
1993;  107  .3;at   229,  3  pages) 

S.J.  Res.  Sa/P  L.  103-47 

To  designate  Ju'v  1,  1993.  as 
•■Ndtional  NYSP  Da/'  (July  1 
1993.  107  S;al  222.  2  paces; 

Last  List  juiy  2,  1993 
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(Street  ada^es^ 


UMI 


(C^!y.  State.  ZH 

(..... )...__.. 

(Oaytinrie  phom 

I.  Mail  To:  Ne 


The  authentic  text  behind  ths;  new, 

The  Weekly 
Compilation  of 

Presidential 
Documents 


'■"■*>  Oomptlatitn  of 


%.S.TP:y 


M<in4i«.  Jtmmrr  Z.1.  in 
Val;imr  t&— Nuslwrt 


This  unique  service  provides  up-to-^r^ate 
information  on  Presidential  policies 
and  announcements   It  contains  the 
full  text  of  tt>e  President's  publtc 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel  appointments  and  nominations,  ana 
other  Presidentia!  mate-iais  'eieased 
by  the  White  House. 


Each  issue  con'a  '^^  an    na^,     ♦ 
Conten's  d'^ti  a  C  j'^jI^"  ..       ^<  .  to 

P'         •         ;S.M_ 

Seoa^ate  inaeies  a-e  p,jD-:s'"'",,:) 
peric>i3'ca!!y   Otne^  'eatures  in,.,:u!>' 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
*he  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Preside- la  a.tivities  and  White 
House  annoy^   t="Ti.-  its 

Published  by  the  Office  of  the  Federal 

Register  National  Archives  and 

iJc.rr,rrU:     A  •<•-•.'- .QtratiOn. 


Superintendent  of  Documents  Subscriptions  Order  Form 


(:,,>•  Pfofovsing  Code 

•6466 


rn 


YES, 


Charge  your  order      ..^|^ 
Its  easy!     ^PP^ 


V7S4  '**5«  "'^^  "^  ^  Wephofwd  lo  me  GPO  ofoe' 

■^IHl         (Msk  «  (202)  7B3-3?38  Iroin  1 00  <  «  lo  4  00  p  m 
eaaem  tHiw.  MonOar-Fndty  lexcepl  hoWays) 


please  enter  n-iy  sjbscnpfion  for  O'-e  vea'  *c 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  sc 

Presidential  activities 


WEEKLY   C0MP!L6,TlC)rg 

>•  -ep  up  to  date  on 


n 


$96,00  First  Class 


1 


$58  OG  Req..a- 


|l.  The  total  cost  oi  my  omer  is  $  Aii  pnces  -iciudt^  'ea..  ,^='  domestic  postage  and  handling  and  are 

subject  to  change   international  Custofrers  piease  aoa  25-:, 
»Jease  Type  or  Print 


(Company  or  pe'so'iai  laTie) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Ccxiei 


3.  Please  choose  method  of  payment: 

I I  Crieo  payable  to  the  Superintendent  of 

Documents  

n  GPO  Deposit  Account     CL 

I 1  V;SA  or  MasterCard  Account 


1. 


(Credit  card  expiration  date) 


(Oaytinrie  phooe  tnciud«r>g  area  code) 

(Signature)  ~~' 

\,  Mail  To:  New  Orders.  Superintendent  of  Documents,  P.O.  Box  371<»54.  Pittstwjrgh.  P\  !525(»  7M54 


-D 


Thank  you  Uy  fOu'  O'cie'! 


*>*3t 


Mail  To:  Ne 
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1992 


The 

Federal  Register: 

What  It  is 

And 

How  To  Use  it 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register  — 
Q)de  of  Federal  Regulations  System 

I'hiS  hantibouk  is  used  for  the  edut  3tioi"!.:'i! 
workshops  conducted  by  the  Office  of  the 
Fede^l  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  vviii  proxide 
guidelines  for  using  the  Fedf^ral  Regisier  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


'6173 


Supt  rii.tcndent  of  iJoLurih  nts  Publications  Order  Form 


V/SA  I 


YIES    ^le^i^e  M  '  d  "•   the  following: 
I 

-:ri:  e'i  '1-  T1«  fnKSfa,  Regis;*'    A^ai  'i    s  »id  -":fm  To  Uws  ;i    a*  r^'JO  ;*'  "Dj,    Stock  Nc.  069 -COO- 000^4 -4 


Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202) -5L2 -2250 


The  u--t.il  .HNt  nf  riv  >f':er  ;^  S .  International  customer^  pici^e  add  25'"    Prices  inJude  rcgjlar  d.-rncvtic 

posuige  and  handLng  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Pavabie  to  the  Superintendent  of  Documents 

Ej  GPO  Deposit  Account  __J :.__^_1J__-L_J \~  J 


(Ciir-rar\     r  P-,TSi'n^  Ndine) 


(Please  type  or  print) 


(.■Vltli:..  r.ai  itliirt's^  jrurMCon  line) 


J  VISA  or  MasterCard  Account 


(Street  aCc^ 


T 


J 1 i_-,j i_ 


(C'C,  Suu:.  /;P  Ciiic 


(Credit  card  expiran.in  C.:'c 


Thank  you  for 
your  order! 


(Davtime  phone  irK.-iii«Jing  area  cixk; 


(Purcnase  OrJer  So  i 

May  *«  make  your  name. address  a>'anabl*  to  other  mailiTi?   .  .j    i_J 


(Authorizing  Signature)  '*^-^ 

Marl  To.    New  Orders,  Superintendent  of  Documents 
PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


( Additionj 


(Street  ad< 


mail  lo:  niew  Lrraers.  Mjpenntenoent  or  ix>cuinent<».  r.u.  Box  37iVM,  Pitlvburgh,  V\  !52M>  7VS4 


202)-5L2-2250 


M  Dixunienti 


f  Documents 
k  15250-7954 


Would  you  like 
to  know... 

■•'  a/-'/  cha'^ces  ^a.e  ireen  made  to  the 
Ccae  0'  Fede-d'  Regulations  or  what 
:ic:^'"p-.ts  have  been  published  in  the 
F-ede-a'  Register  without  reading  the 
Fed-  3^  Register  every  day?  If  so,  you 
may  v.  s^  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Fed^'-f)':  Reqister  Index,  or  both. 


LSA  '  L  St  o'  CFR  Sections  Affected 

:  L    A  _;st  of  CFR  Sections  Affected) 
IS  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes - 
such  as  revised,  removed,  or  corrected 
S21.00  per  year 

Trie  inae.x,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
Si 9.00  per  year 

A  fincj-^ij  a<d  IS  included  in  eac*^  puti^cat'on  ^ich  h'ns 
federal  Pears'e'  page  ft-ir-ters  M'tt^  the  aaie  oi  puoiicstio" 
in  trie  ^eaeai  Reg'ster 


Siipvrintvnfk-nt  <.f  DocunuTits  Sul)vcriptiHns  Ordir  fnrr 


*5351 


Charge  ycur  order 
it  s  easy  ' 


Owg*  omen  may  b*  iWepNxwd  lo  lt»  GPO  ons* 
dnk  at  (202)  7SS-323S  lron<  aOOam   Io400pm 
IKXC.  Monday^rioay  (aicapi  ftoKSaysi 


I 1    JL  M^kjm  please  send  me  the  following  indicated  subscriptions: 

I — I  LS.-X  •  List  of  CFR  Sections  Affected-one  year  as  issued-$2l.(X)  (LCS) 
I — I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 

Ail  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


1.     I  I'iC   ti'Uil   CUNt   (it    Vi\    iriicr    IS   S. 

intcrnjiiunal  customers  please  add  25%. 
Plt-ase  T\pe  or  Print 


iCiiiiipany  or  personal  name) 


(Additional  addrcss'aitcntion  line) 


Pit  a^f  iptur-A:  (iiiir'ind  (if  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


n 


(Street  address) 


I I  VISA  or  MasterCard  Account 


-D 


(City,  Su:c,  /!P  C.w^< 
(  ) 


II 1     1 1    1 

II                     II               1 

.' '!,:.    k  you  for  your  order! 

(Credit  card  expiratiun  date) 

(DdWimc  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintciikn!  (,''  rv>cuments.  Co\'emment  Printing  Office.  Washington.  DC  20402-9371 


(Rev.  10/92) 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOLR  YOUR  SUBSCRIPTION 

After  6  years  NJ.ithoul  an  adjusimcnt   a  hj-^  b-.,,\.i>nie  nccc^^.a^y  to  increase  the  price  of  ihe  Federal 
Register  in  order  lo  beem  rcc'.)\cring  ihe  .i^iuai  costs  of  providing  this  subscription  sen-ice. 
Effective  October  1,  19v:,  the  price  for  the  FederaJ  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SFRVICE^Fach  business  day  you  can  conunue 
to  receive  the  daiiv  Federal  Register,  plus  the  mcuithly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA).  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  D\IL\  ONLY  SFRVICE—W'ith  ihis  subscription  scfmcc.  you 

will  receive  the  Federal  Reszister  v^ir\  business  da\  for  $375.00  per  \ear. 

HOW  WILL  THIS  AFFECT  \  01  R  (  t  KRFNT  SL  BSCRIPTION? 

\bu  will  receive  your  currer;t  c»,n'-:r'l''te  Federal  Register  service  for  the  length  of  time  remaining 
in  your  substTiption. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  unp^ trtant  suhNvfiption  c(<ming— sou  can  continue  »o  receive  the 
complete  Federal  Register  service  hv  -~:;mph.  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  \tv:ir  iiecdx: 

•  renew  your  entire  Federal  Register  Service  (complete  scrvict ) 

I 

or  select... 

•  the  daiiv  only  Federal  Register  (basic  scr-oce) 

•  and  complement  the  basic  service  v\;th  cnhcrof  the  following  supplements:  the  monthly 
FederalRegisterlndex    r  the  month i>  LSA 

When  your  current  uibscription  expires,  you  \^'M  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  scr\ice   \t  that  tniic.  \ou  will  also  receive  an  order  form  for  the  daily 
Federal  Register  has  c  m  r.  ^c,  the  Federal  Register  Index,  and  the  LSA 

To  know  when  to  expcvt  the  renewal  notice,  ch^.k  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  i-t  '.xpiration  as  show- n  :n  this  sample: 

A  renewal  noth...c  "v\i!l  be  sent 
apprt 'xn'^-ia'clx'  ^o  Javs  before 
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Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 

Regulatton  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Pubiicatic".  C'lje?  Fc-"-' 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  No,  91-149-5] 

Oriental  Fruit  Fly;  Removal  cf 
Quarantined  Area 

AGENCY:  An-na;  and  Plant  Health 
Inspertion  Service,  USDA. 

ACTION;  Interim  rule  and  request  for 

comments. 

SUMMARY:  We  are  amending  the  Onenta! 
fnj:t  fly  regulations  by  removing  the 
quarantine  on  a  portion  of  San  Diego 
County,  CA,  and  by  removing  the 
imposed  restrictions  on  the  interstate 
movement  of  reguidted  articles  from  that 
area.  The  regulations,  including  the 
quarantine  of  a  portion  of  San  Diego 
County,  were  established  to  prevent  the 
spread  of  the  Oriental  fruit  fly  i.nto 
noninfested  areas  of  the  United  States 
We  have  determined  that  the  Oriental 
fruit  fiy  has  been  eradicated  from  San 
Diego  County  and  that  tlie  quarantine 
and  restrictions  are  no  longer  necessary. 
DATES:  Interim  rule  effective  June  29, 
^  '^''*3.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  7,  1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comm.ents  to  Chief, 
Regulatory  Analysis  and  Development, 
PFD.  APHIS.  USDA,  room  804,  Federal 
Building.  6505  Be'.crest  Road, 
Hyattsville,  MD  20782.  Please  state  tliat 
your  comments  refer  to  Docket  No.  91- 
149-5.  Comments  received  may  be 
inspected  at  USDA,  room  1141',  South 
Building.  14th  Street  and  Independence 
Avenue  S\V.,  Washington.  DC,  between 
8  am  and  4  30  p.m..  Monday  through 
Friday,  e.xcept  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 


2817  to  facilitate  entry  into  the 

comment  reading  room. 

FOR  FURTHER  rNCCRMATION  CGN'^^CT:  Mr. 

Micnaei  B.  Stefan,  Operauons  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS.  USDA.  room  640,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-8247. 

5U?P:EMEN~AP  /  !\FGRM,ATiCiN: 
Background 

We  established  the  Oriental  fruit  fly 
regulations  (7  CFR  301.93  through 
301.93-10;  referred  to  below  as  5ie 
regulations)  and  quarantined  a  portion 
of  San  Diego  County,  CA,  in  a  document 
effective  on  Fehr  r-^v  :  "^  1993,  and 
published  in  the  Federal  Register  on 
February  16, 1993  (58  FR  8517-8524, 
Docket  No.  91-149-4).  The  regulations 
imposed  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area  to  prevent  the  spread 
of  the  Oriental  fruit  fly  into  noninfested 
areas  of  the  United  States.  The 
regulations  also  designated  soil  and  a 
large  number  of  fruits,  nuts,  vegetables, 
and  berries  as  regulated  articles. 

Based  on  insect  trapping  surveys 
conducted  by  inspectors  of  Cahfomia 
State  and  cotmty  agencies  and  by 
inspectors  of  the  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture,  we 
have  determined  that  the  Oriental  fruit 
fly  has  been  eradicated  from  the 
previously  quarantined  portion  of  San 
Diego  County,  CA.  The  last  finding  of 
Oriental  fruit  fly  in  this  area  was 
December  2, 1992. 

Since  then,  no  evidence  of  Oriental 
frxiit  fiy  infestations  has  been  found  in 
this  area.  Based  on  Departmental 
experience,  we  have  determined  that 
sufficient  time  has  passed  without 
finding  additional  flies  or  other 
evidence  of  infestation  to  conclude  that 
Oriental  fruit  fly  infestations  no  longer 
exist  in  San  Diego  County.  CA.  Further, 
Oriental  fruit  fly  infestations  are  not 
knowm  to  exist  anywhere  else  in  the 
continental  United  States.  Therefore,  we 
are  removing  San  Diego  Coimty,  CA, 
from  the  list  of  quarantined  areas  in 
§  301.93-3(c),  and  adding  to  §  301.93- 
3(c)  a  statement  that  the  Oriental  fruit 
fly  is  not  known  to  exist  anywhere  in 
the  continental  United  States. 

Immediate  .Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service,  has 


determined  that  there  is  good  cause  for 
pubhshing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  an  unnecessary  regulatory 
burden  on  the  public.  A  portion  of  San 
Diego  County,  CA,  was  quarantined  due 
to  the  possibility  that  the  Oriental  fruit 
fly  could  be  spread  from  this  area  to 
noninfested  areas  of  the  United  States. 
Since  this  situation  no  longer  exists, 
immediate  action  is  necessary  to  remove 
the  quarantine  on  San  Diego  County, 
CA,  and  to  relieve  the  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area. 

Because  prior  notice  and  other  public 
procedures  with  resp)ect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  d     -    '  ;  ublication 
of  this  rule  in  the  Feaerai  Register. 
Af^er  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

i  \*  (  utive  Order  12291  and  Regulatory 

i"  irxitiility  Act 

\".  u  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  miUion;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  relieves  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  a  portion  of  San  Diego 
County,  CA.  There  is  very  Uttle 
commercial  activity  in  the  previously 
quarantined  area  that  may  be  affected  by 
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this  rule.  The  approximately  11  small 
entities  that  may  be  affected  include  3 
nurseries  and  8  fruit  vendors  These 
small  entities  comprise  less  than  1 
percent  of  the  total  number  of  similar 
small  entities  operating  in  the  State  of 
California. 

Most  of  these  small  entities  sold 
previously  regulated  articles  primarily 
for  local  mtrastate.  not  interstate, 
movement.  The  sale  of  these  articles 
will  therefore  remain  unaffected  by  the 
regulatory  provisions  we  are  rernovinj;. 
Also,  many  of  these  entities  sold  other 
items  in  addition  to  the  previously 
regulated  articles  so  that  the  effect,  if 
any,  of  this  regulation  on  these  entities 
will  be  minimal. 

The  effect  of  this  regulation  en  thes^' 
entities  that  did  move  previously 
regulated  articles  interstate  was 
minimized  by  the  availability  of  various 
trsatments  specified  m  the  Plan* 
Protection  and  Q^jarantine  Treatment 
Manual,  incorporated  by  reference  m 
the  regulations.  The  speafied 
treatments,  in  most  cases,  allowed  these 
small  entibes  to  move  previously 
regulated  articles  interstate  w-th  very 
little  additional  cost 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  art  ion  will  not 
have  a  significant  economic  impact  on 
a  substantial  numb*>r  of  small  entities. 

Executive  Order  12372 

This  prttgram.  activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No,  10  025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State'and  local  officials,  (See  7  CFR  part 
3015,  subpart  V,) 

Executive  Order  12778  | 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform,  This  rule-  (11  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  nile,  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule,  i 

Paperwork  Reduction  Act 

This  document  contains  no 
inform.ation  cnilection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  ,Ac1  of  1980  (44  U.S.C  3501 
et  seq] 

List  of  SubjecU  in  7  CFR  Part  301 

.\i;ncultural  comrnoditi'^s,  Planl 
diseases  and  pests.  Q^itir^r.^ne, 
Reporting  and  recordKe^prng 
requirements.  Transpnrt.^tion 


Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1,  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authorityi  7  U.S.C  ISObb.  150dd.  150e>^, 
150ff;  161. 162.  and  164-167,  7  CFR  2.17. 
2.51.  and  371.2(c). 

2.  In  §301.93-3,  paragraph  (c)  is 
revised  to  read  as  follows 

§30193-3    Quarantirved  areas. 

(c)  The  area  described  in  this 
paragraph  is  designated  as  a 
quarantined  area:  The  Oriental  fruit  fly 
is  not  known  to  exist  anywhere  in  the 
continental  United  States. 

Done  in  Washington,  DC.  this  29th  day  of 
June  1993. 
Eugene  Branstool, 

Assistant  Secntary,  Marketing  and  Inspection 

Services. 

(FR  Doc.  93-16126  Filed  7-7-93;  8  45  ami 
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7  CFR  Part  30' 

[Docxet  Nc,  92-097-2] 

Witchweed  Quarantine  and 
RegulatloTis 

AGENtCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA- 

ACTION:  Affirmation  of  interim  rale  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  witchweed  quarantine 
and  regulations  by  adding  sor^um  to 
the  list  of  regulated  articles  whose 
interstate  movement  is  restr.cted  »o 
prevent  the  artificial  spread  of 
witchweed.  In  that  interim  rule,  we  also 
amended  the  list  of  suppressive  areas 
under  the  witchweed  quarantine  and 
regulations  by  adding  and  deleting 
specified  areas  in  10  counties  in  North 
Carolina  and  1  county  in  South 
CaroUna.  The  interim  rule  was 
necessary  to  prevent  the  artificial  spread 
of  witchweed  into  noninfested  areas  of 
the  United  States. 

EFFECTIVE  OATt:  August  9, 1993. 
FOR  FURTHER  INFOflMATlON  CONTACT: 
Mr.  Mano  Rodriguez,  Operations 
Officer,  Domestic  and  Emergency 
Operations.  PPQ,  APHIS.  USDA."  room 
643,  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  (301)  436- 
8247. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
January  5,  1993  (58  FR  215-217,  Docket 
No  92-097-1),  we  amended  the 
witchweed  quarantine  and  regulations 
in  7  CFR  part  301  by  adding  sorghum 
to  the  list  of  specified  regulated  articles 
in  §  301,80rb).  We  also  amended 
§  301.eO-2a,  which  lists  generally 
infested  and  suppressive  areas,  by 
adding  and  deleting  specified  areas  in 
10  counties  in  North  Carolina  and  1 
county  in  South  Carolina  to  the  list  of 
suppressive  areas.  We  added  areas  in 
two  new  counties,  Harnett  and  Lenoir, 
in  Nortuh  Carolina,  We  also  added  areas 
in  Craven.  Cum.berland,  Gr*)ene,  Pender, 
and  Wayne  Counties  m  North  Carolina, 
and  areas  in  Horry  County  in  South 
Carolina.  We  removed  areas  in 
Colum.bus,  Cumberland,  Duplin. 
Greene,  Pender,  Pitt,  and  Wayme 
Counties  in  North  Carolina. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
March  8.  1993.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  ?.ffirms  the 
inform.ation  contained  in  the  interim 
rule  concerning  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act, 
Exe'-utive  Orders  12372  and  12773,  and 
the  Papierwork  Reduction  Act 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  >.vaived  the 
review  process  required  by  Executive 
Order  12291, 

List  of  Subjects  in  7  CFR  Part  301 

.Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 

final  rule,  without  change,  the 
amendments  to  subp.irt  "Witchweed." 
m  7  CFR  part  301  that  were  published 
at  58  FR  215-217  on  January  5,  1993. 

Authority:  7  U  S  C  150bb,  ISOdd,  ISOee. 
150ff,  161 , 'l62,  and  164-167;  7  CFR  2.17. 
2,51,  and  371.2(c). 

Done  in  Washington.  EXI.  this  29th  day  of 
June  1993. 
Eutjene  Branstool, 

Assistant  Secrstary,  Marketing  and  Inspection 
Ser.u:es 
[FR  Doc,  93-16127  Filed  7-7-93;  8:45  am] 
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7  CFR  Part  301 

[Docket  No.  93-06&-1] 

Pink  Bollworm  Regulated  Areas 

agency:  An-.Ti-'ii  ano  Plant  Health 
Icspection  Serv;.'  e.  USDA, 
ACTION;  Interim  rule  and  request  for 

comments, 

SUMMARY:  We  are  amending  the  pink 
bollworm  regulations  bv  adding 
Missouri  to  the  list  of  States  quarantined 
because  of  pink  bollworm  and  to  the  list 
of  generally  infested  areas.  This  action 
is  necessary  to  prevent  the  interstate 
movement  of  pink  bollworm  into 
noninfested  areas. 
DATES:  Interim  rule  effective  July  8, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  7,  1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory-  Analysis  and  Development, 
PPD,  APHIS,  L'S'DA,  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No  93- 
066-1.  Comments  received  may  bo 
inspected  at  L'SDA,  room  1141,  South 
Buildmg,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  am,  and  4;30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
rom.ment  reeding  room.. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
William  ]  Grefenstette,  Operations 
Officer,  Domiestic  and  Emergency 
Operations,  FPQ,  APHIS,  USDA,  room 
643.  Federal  Bu.lding,  6.505  Belcrest 
Road,  Hvattsvilie,  MD  20782,  (301)  436- 

SUPPLEMENTARY  INFORMATION: 
Background 

The  pink  boiiworm,  Pectinophora 
iossy-piella  (Saunders),  is  one  of  the 
world  s  m.ost  desfaiictive  pests  of  cotton. 
This  msect  spread  to  the  United  States 
from  Mexico  in  1917,  and  now  exists 
throughout  most  of  the  cotton- 
producing  States  west  of  the  Mississippi 
River 

The  pink  bcilworm,  regulations 
contained  in  7  CFR  301,52  et  seq. 
(referred  to  below  as  the  regulations) 
quarantine  certain  States  and  restrict  the 
interstate  movement  of  regulated 
articles  from  regulated  arsas  in 
quarantined  States  for  the  purpostr"  of 
preventing  the  spread  of  pink  bollworm 

Regulated  areas  for  the  pink  bollwcm 
are  designated  as  either  suppressive 
areas  or  generally  infested  areas 


Restnctions  are  imposed  on  fh*- 
interstate  miovemient  of  regulated 
articles  from  both  types  of  areas  in  order 
to  prevent  the  movement  of  pink 
bollworm  into  noninfested  areas. 
However,  the  management  and 
containment  of  pink  bollworm  is 
undertaken  as  an  objective  only  in 
places  that  are  designated  as 
suppressive  areas. 

Prior  to  the  effective  date  of  this 
document,  Missouri  was  not  regulated 
because  of  pink  bollworm.  Sur\'eys 
conducted  by  inspectors  of  the  United 
States  Department  of  Agriculture  and  by 
State  agencies  in  Missouri  have 
established  that  pink  bollworm  has 
spread  into  Dunklin  Coimty,  Missouri. 

Section  301.52-2  of  the  regulations 
states  that  less  than  an  entire 
quarantined  State  will  be  designated  as 
a  regulated  area  only  if  the  State  is 
enforcing  a  quarantine  or  regulations 
that  impose  restrictions  on  the  intrastate 
movement  of  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
with  respect  to  the  interstate  movement 
of  such  articles  under  the  Federal 
regulations.  Currently,  Missouri  is  not 
enforcing  such  a  quarantine  or  such 
regulations. 

Therefore,  in  order  to  prevent  the 
spread  of  pink  bollworm,  we  are 
am.ending  the  list  of  regulated  areas  in 
§  301  ."^  2-2a  of  the  regulations  by 
designating  Missouri  as  a  pink 
bollworm  generally  infested  area.  We 
are  also  adding  Missouri  to  the  list  of 
States  in  §  301.52(a)  that  are 
quarantined  because  of  pink  bollworm. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Imimediate  action  is 
necessary  to  prevent  the  artificial  spread 
of  pink  bollworm  to  noninfested  areas  of 
the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubUc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
commen'?:  th.  •  ar*'  -eceived  within  60 
days  of  p uLiii;  at. on  of  this  rule  in  the 
Fwieral  Register  After  the  comment 
period  closes,  we  will  puhli'^h  fiiother 
document  :n  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comjmients  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  result  of  the  comments. 


Fxpcutivp  Order  12291 

We  are  issuing  this  interim  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  interim  rule  will  have  an  effect  on 
the  economy  of  less  than  ^100  million; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  comjietition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Regulatory  Flexibility  Act 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  603 
and  604)  impracticable.  This  rule  may 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  If 
we  determine  this  is  so,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibihty  Act  in  our 
Final  Regulatory  Impact  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No,  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  interim  rule:  (1) 
Preempts  all  State  and  local  laws  and 
regulations  that  are  inconsistent  with  it; 
(2)  has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  interim  rule. 


a  ['♦ 


.^    4  R  (iuction  Act 


This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  7  CFR  Fart  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 


36592  Federal  Register  /  Vol    58    No    12.^      Thursday.  )uly  8.  1993  /  Rules  and  Regulations 


Reporting  and  recordkeeping 
requirements,  Transportation. 
Accordingly,  7  CFR  part  301  is 

amended  as  follows: 

PART  301 -DOMESTIC  QUARANTINE 
NOTICES 

1  The  a'jthoritv  citation  for  part  101 

contin;.,es  to  read  as  follows 

Authonty:  7  U.S.C,  ISObb,  150dd.  \SOee. 
ISOff:  161. 162,  and  164-167,  7  CTK  2  T 

2  51,  ar.d  ?7T  2'c) 

3301.52    [Anwioetf] 

2  In  §  301  52,  paragraph  (a}  is 
amended  by  adding  "Missouri," 
im.mediatelY  after  "Mississippi.". 

3.  Section  301  52-2a  is  amended  by 
adding  an  entry  for  Missoun  in 
alphabetical  order  to  read  as  follows 

S  301 .52-2a    R«{|  u  lat«d  VM ;  supprBU  i v« 
and  g«nerally  infested  areas. 


Missouri 

(1)  Generally  infested  area.  Entire 
State 

(2)  Suppressive  area  None. 
*        •        •        •        • 

Done  ;r.  Washington,  DC.  this  29th  day  of 
,Iune  199.3 
Eugene  Braiurtool, 

Assistant  Secretary,  Kiarketing  and  Inspection 
Services 
[FR  Doc  93-16134  Filed  7-7-93;  8:45  ami 
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Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 

General  Administrative  Regulations; 
Disaster  Assistance  Act  of  198d; 
Procedures  tor  Implementation 

AGENCY;  Federal  Crop  Insurance 

Corporation.  USDA. 

ACTION:  Interim  Rule  with  request  for 

comments. 

SUMMARY:  The  Federal  Crop  Ins'jrance 
Corporat.cn  s  (FCIC)  procedures  for 
implementin,^  the  Disaster  Assi-stance 
Act  of  1988  were  published  in  1989. 
Since  that  t.me.  disaster  assistance  has 
been  made  available  under  several 
statutes,  most  of  which  make  reference 
to,  and  incorporate  the  mandatory  FCIC 
provisions  of  the  Disaster  Assistance 
Act  of  1988  This  rule  makes  the  FQC 
regulations  implementing  the  Disaster 
Assistance  .Act  of  1988  applicable  to 
those  provisions  of  subsequent  .\cts. 
DATES:  Effective  date  July  8,  1993. 
COMMENT  DATE:  Comm.ents  may  be 
submitted  on  or  before  September  7, 
1993. 


UMI 


ADDRESSES:  Comments  should  be 
s.abmitted  to  Mari  L.  Dunlea\7,  Acting 
Director,  Regulatorv  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agricultxire.  Washington,  DC.  20250 
Telephone  (202)  254-8314 

FOP  FURTHER  INFORMATION  CONTACT: 

.Man  L.  Duii.advy,  Telephone  1202)  254- 
8314. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  bv  this  rule 
under  those  procedures  The  sunset 
review  date  established  for  these 
regulations  is  May  1. 1994, 

Kathleen  Connelly,  Acting  Manager, 
FCIC,  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
Increases  in  costs  or  prices  for 
consumers,  individual  industnes, 
federal,  state,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign - 
based  enterprises  in  domestic  or  export 
markets. 

Kathleen  Connelly  also  certifies  that 
this  action  will  not  increase  the  federal 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons  The 
action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  or  on  the  farmers 
served  by  this  totally  voluntary  crop 
insurance  program  because  this  action 
does  not  require  significant  actions  on 
their  part.  Tms  action  imposes  no 
additional  burden  on  the  insured 
fanner,  does  not  require  participation  in 
the  program,  or  increase  what  is 
oirrently  paid  to  gain  insurance 
protection.  The  reinsured  company  or 
sales  and  service  contractor  affected  by 
this  action  perfonn  less  when  purchase 
of  insurance  is  mandated  by  various 
disaster  acts  This  rule  only  serves  to 
reduce  compensation  to  conform  to  the 
services  required  The  reduction  is 
mandated  bv  statute  and  allowed  in  the 
Standard  Reinsurance  Agreement  and 
Agency  Sales  and  Ser.Tce  Contract. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibibty  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10  450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  W.e.\ 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  pubUshed  at  48  FR 
29115, June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  imipact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
EnvTronraental  Assessm.ent  nor  an 
Environmt'ntal  Impact  Statement  is 
needed 

Section  207  of  the  Disaster  Assistance 
Act  of  1988  (the  "ACT")  mandated  the 
purchase  of  crop  insurance  coverage  as 
a  requirement  of  eligibility  for  certain 
disaster  assistance  benefits,  A  rule 
carrying  out  this  directive  was 
promulgated  on  lune  7,  1989,  and 
incorporated  the  applicable  dates  for 
implementation  for  the  1989  crop  year. 
However,  these  dates  are  not  relevant  to 
the  subsequant  Disaster  Acts  or 
subsequent  crop  years. 

Since  provisions  for  sign-up  for 
di.saster  payments  for  the  1992  crop  year 
have  recently  been  extended  by  the 
Agricultural  StabiUzaUon  and 
Conservation  Service  (ASCS)  until  Ma> 
7,  it  is  imperative  that  the  rule  be 
promulgated  pnor  to  that  date. 
Therefore,  pursuant  to  5  U.S.C.  553,  an 
emergency  situation  exists  and  FQC  has 
determined  that  notice  and  pubUc 
procedure  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  However.  FCIC  is  soliciting 
comments  f3r  60  days  after  the  effective 
date  of  this  rule  and  will  consider  the 
comments  prior  to  the  F.nal  issuance  of 
the  rule. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance.  Disaster  Assistance 
Act  of  1988.  Procedures  for 
implementation. 

Interim  Rule 

Accordingh  ,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  ef  seq  ),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  General  Administrative  Regulations 
(7  CFR  part  400)  as  follows: 

PART  400HAMENDED] 

1.  The  authority  citation  for  7  CFR 
part  400  continues  to  read  as  follows: 

Aufliority:  7  U.S.C.  1506, 1516. 
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Subpart  N — Disaster  Assistance  Act  of 
1986;  Procedures  for  implementation 

2.  Section  400.250  is  :*^\  i-^Pd  to  reart 
as  follows: 

§400.250     Gene 'a'  stater'ert 

The  Disaster  Assistance  Act  of  1988, 
subsequent  disaster  acts  and  disaster 
provisions  in  subsequent  acts  and  the 
Rural  Development  Act  (7  U.S  C  1 961 
et  seq.)  have  required  that,  subiect  to 
certain  provisions  in  those  enacrtments 
procedures  on  a  farm,  in  order  to  be 
eligible  to  receive  benefits  under  the 
various  provisions,  would  be  required  tc 
purchase  Federal  crop  insurance  when 
the  disa.ster  for  which  benefits  are  bc^ing 
obtamei  are  related  to  a  peril  which 
should  be  covered  under  the  insurance 
policy.  Most  of  these  legislative 
provisions  require  that  regulations  be 
promulgated  to  provide  for  a  reduction 
in  the  commissions  paid  to  private 
insurance  agents,  brokers,  or  companies 
on  contracts  for  crop  insurance  entered 
into  under  such  disaster  provisions 
Said  reductions  must  be  sufficient  tc 
reflect  that  such  insurance  contracts 
principally  involve  only  a  servicing 
function  to  be  performed  by  the  agent, 
broker,  or  company. 

§400.251     [Amended] 

3.  Section  400.251(aj  is  amended  by 
removing  phrase,  "the  provisions  of  trie 
ACT"  and  inserting  in  ;ts  place  the 
phrase,  "various  disaster  acts  and 
disaster  provisions  which  require  the 
purchase  of  crop  insurance  issued  unier 
the  Federal  Crop  Insurance  Act" 

4  Section  400.25 ifb)  is  amended  bv 
removing  the  year  "1989"  and  by 
removing  the  phrase,  "the  provisions  of 
section  20''  of  the  Disaster  Ass:s*anre 
AcA  of  1^88.  as  set  forth  in  subsections 
fc)(2)  and  (3)  of  said  ACT"  and  inserting 
in  its  place  the  phrase,  "the 
requirements  of  vanous  disaster  acts  or 
provisions  requinns;  the  purchase  of 
crop  insurance  issued  under  the  Federal 
Crop  hisurance  Act". 

§400.252     ;  Amended] 

5.  Sec';nn  400  2,52  is  amended  hv 
removing  the  words  "the  ACT'" 
wherever  they  appear  and  inserting  m 
their  place  the  words,  "various  dis-3s'»r 
acts  or  disaster  provisions" 

6.  Section  400, 252(a)  is  hirlher 
amended  by  removing  the  year  '  l'^H8" 
and  by  removing  the  year  "1989" 

u  herever  it  appears  and  inserhng  in  its 
place  the  word  "next". 

7.  Section  400fb)  is  further  amend^^d 
by  removing  the  phrase,  "crop  \'ear 
1939"  and  inserting  in  its  place  the 
phrase,  "the  next  crop  year"  a.-ui  hv 
removing  the  phrase.  "3  percent  [3%]" 


and  inserting  in  its  place  [ht  phrasp 
'1"2  percent", 

Done  in  Washington,  DC,  on  May  5, 1993. 

kathippii  Cr.nnpllv, 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  93-16065  Filed  7-7-93;  8:45  am] 
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Animai  and  Piant  Mea.'tn  Inspection 
Service 


Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

List  of  Subjects  in  9  f  FR  ?.in  -8 

Animal  diseases,  Bison,  Latiie,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Tf-ansportat'"" 


9CFP 


"ti't 


Brucellins  ?  n   C^ttip.  State  ana  Ar^a 
Classificat'OPs 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Oregon  fi-om  Class  A  to  Class  Free.  We 
have  determined  that  Oregon  now  meets 
the  standards  fcr  Class  Free  status.  The 
interim  r::e  wis  i.-cessary  to  relieve 
( -^rtuii  restrictions  on  the  interstate 
incvinnent  of  cattle  from  Oregon. 
EFFECTIVE  DATE:  August  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Johji  D.  Kopec,  Senior  Staff 
Veterinarian,  Cattle  EKseases  and 
Surveillance  Staff,  VS.  APHIS,  USDA, 
room  729,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782, 
(301) 436-6188. 

SUPPLEMENTARY  INFORMATtON; 

Bdckgrou!,d 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
January  14.  1993  153  FR  4360-4361, 
Docket  No.  93-140-1),  we  amended  the 
brucellosis  regulations  in  9  CFR  part  78 
by  removing  Oregon  fiism  the  list  of 
Class  A  Slates  in  §  78  41(b)  and  adding 
it  to  the  Ust  of  Class  Free  States  in 
§  78.41(a). 

Comments  on  the  interim  rtile  were 
required  to  be  received  on  or  before 
March  15,  1993.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule, 

This  action  also  affirms  the 
information  contained  in  the  Interim 
rule  concerning  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778.  and 
the  PaperwirV  Reduction  Act. 


PART7a— BPiJ  CELLOS  iS 

Accordingly,  v\b  aie  aoupiingasa 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  78.41  and  that 
was  pubhshed  at  58  4360-4361  on 
January  14, 1993. 

Authority:  21  U.S.Q  lll-114a-l.  114g. 
115,  117. 120, 121, 123-126. 134b.  134f;  7 
CFR  2.17,  2.51,  and  371.2(d). 

Done  in  Washington,  DC,  this  29th  day  of 
June  1993. 
Eugene  Bruistool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(PR  Doc  93-16129  Filed  7-7-93;  8:45  am] 
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■."JCTKe?  \c    97-' 37-2) 

PO''K  ana  Po'k  P^oOuCs.  F'Or" 

AGENCY:  .\nimal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

summary:  We  are  affirming  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  to  add 
certain  restrictions  concerning  the 
importation  into  the  United  Stales  of 
pork  and  pork  products  from  Denmark. 
The  imposition  of  additional  import 
restrictions  was  a  necessary  response  to 
conditions  which  make  possible  the 
commingling  of  swine  vesicular  disease- 
contaminated  porlt  or  pork  products 
uith  disease-free  pork  and  pork 
products  in  Denmark.  The  rule  protects 
against  the  introduction  in  the  United 
States  of  swine  vesicular  disease. 
[FTC^vE  CA'E   August  9.  1993. 
FQP  FjR-.^E:p  iKFORVA'iON  CONTACT: 
l'"-'  ';   :.'.  ■',    i„:_.fe.._,  i\:.::  Veterinarian, 
Import-Export  Products  Staff.  VS. 
APHIS.  USDA.  room  758.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-7834. 

SiJfPLEMENTAPV  INFORM* '"»O.N; 

Background 

In  an  interim  rule  effective  and 
pubUshed  in  the  Federal  Register  on 
December  30, 1992  (57  FR  62176-62177, 
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Docket  No  92-137-1),  we  amer.ded  '.he 
reg'jlations  m  9  CFR  part  94  by  adding 
Denrr.ark  to  ihe  ;:st  of  countnes  m 
§94  13  iha'.  alt.houj^h  fr^e  of  swme 
vesicular  disease,  are  subject  to  special 
restrictions  on  the  importation  into  the 
Un.ted  Statps  of  their  pork  and  pork 
products. 

Comments  on  the  interim  rale  were 
required  to  be  received  on  or  before 
.March  1,  1993.  We  received  one 
comment  by  that  date,  in  support  of  the 
interim  rule.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

The  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12291 
snd  the  Regulatory  Flexibility  Act, 
Executive  Order  12778.  and  the 
Paper-vork.  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  122^^1 

List  of  Subjects  m  9  CiR  Part  94 

.\.nimal  diseases.  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 

recordkeeping  requirements. 


ACTION:  Affirmation  of  interim  rule  as 

final  rule. 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  [FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  94.13  and  that 
was  published  at  57  FR  62176-62177  on 
December  30.  1992. 

Authority;  7  U.S.C.  147a.  ISOee,  161, 162, 
450,  19  use.  1306;  21  U.S.C  111,  114a, 
134a,  134b.  134c.  and  134f;  31  U.S.C  9701; 
42  use  4331.  4332;  7  CFR  2.17,  2.51,  and 
371.2(d). 

Done  in  Washington,  DC,  this  1st  day  of 
July  1993 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
;FR  Doc.  93-16128  Filed  7-7-93;  8:45  am) 

BILLING  C00£   M-0-U_M 


9  CFR  Pan  94  , 

[Docket  No.  92-141-3] 

Importation  of  Animal  Products  and 
Byproducts  From  Countries  Where 
BSE  Exists;  Removal  of  Denmark 

AGENCY;  Animal  and  Plant  Health 
I.Tspection  Service,  USD.\. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  vrithout  change,  an  interim  rule 
that  amended  the  regulations  by 
removing  Denmark  from  the  list  of 
countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists.  Denmark 
was  added  to  the  list  in  September  1992 
after  the  disease  was  diagnosed  in  a  cow 
in  that  country.  We  removed  Denmark 
from  the  Ust  in  January  1993  after 
epidemiological  investigations  revealed 
that  the  disease  occurred  in  only  one 
animal  imported  into  Denmark  from 
Great  Britain,  and  that  the  animal  and 
the  herd  into  which  it  was  imported  had 
been  destroyed.  The  effect  of  that  action 
was  to  relieve  certain  prohibitions  or 
restrictions  on  the  importation  of  certain 
fresh,  chilled,  and  frozen  meat,  and 
certain  other  animal  products  and 
animal  byproducts  from  ruminants 
which  had  been  in  Denmark,  without 
presenting  a  significant  risk  of 
introducing  BSE  into  the  United  States. 
EFFECnVE  date:  August  9,  1993. 
FOR  FUP^Efl  NFORMATION  CONTACT:  Dr. 
John  Grdy,  i>daior  Staff  Veterinarian. 
Import-Export  Products  Staff,  VS, 
APHIS.  USDA.  room  756,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  43&-7885. 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOV/L 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 


Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  94.18(a)  and 
that  was  published  at  58  FR  4306-4308 
on  January  14, 1993 

Authontv:  7  US  C.  147a.  ISOee,  161.  162, 
and  4S0,  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a. 
1343, 134b,  134c,  and  134f;  31  U.S.C  9701; 
42  U.S.C.  4331.  4332;  7  CFR  2.17.  2.51,  and 
371.2(d). 

Done  in  Washington,  DC,  this  29th  day  of 
June  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 

!FR  Doc  93-16130  Filed  7-7-93;  8:45  am] 

BILUNG  CODE  3410-34-P 


SUP°LEMFN"'APY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
pubhshed  in  the  Federal  Register  on 
January  14,  1993  (58  FR  4306-^308, 
Docket  No.  92-141-2),  we  amended  the 
animal  and  animal  product  importation 
regulations  in  9  CFR  part  94  by 
removing  Denmark  from  the  list  of 
countries  in  §  94.18  where  bovine 
spongiform  encephalopathy  (BSE) 
exists. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
March  15. 1993.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 
Executive  Order  12778.  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock. 
Meat  and  meat  products,  Malic.  Poultr>' 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 


9  CFR  Part  94 

[Docket  No.  92-196-2] 

Change  in  Disease  Status  of  France 
Because  of  Rinderpest  and  Foot-and- 
Mouth  Disease 

agency:  Animal  and  Plant  Health 
Ir.spection  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  declaring  France  free 
of  rinderpest  and  foot-and-mouth 
disease  (FMD).  There  have  been  no 
outbreaks  of  FMD  m  France  since  1981, 
and  we  have  determined  that  rinderpest 
has  not  existed  there  since  1870.  We  are 
also  adding  France  to  a  list  of  countries 
that,  although  declared  free  of 
rinderpest  and  FMD,  ar^  subject  to 
special  restrictions  on  the  importation 
of  their  meat  and  other  animal  products 
into  the  United  States,  This  revision 
removes  the  prohibition  on  the 
importation  into  the  United  States,  from 
France,  of  ru-minants  and  fresh,  chilled, 
and  frozen  meat  from  niininants,  and 
relieves  restnctions  on  the  importation, 
from  France,  of  milk  and  milk  products 
from  niminants. 

France  is  not  declared  to  be  free  of 
hog  cholera  and  swine  vesicular  disease. 
Therefore,  the  importation  from  France 
of  swme  and  fresh,  chilled,  and  frozen 
meat  from  s'.vme  will  continue  to  be 
restricted  because  of  these  diseases 
Similarly,  certain  restrictions  on  the 
importation,  from  France,  of  rjm>.ant 
meat  and  edible  products  from 


UMI 
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"uninants  will  remair  in  effect  becaus'^ 
bovine  spongiforrr.  encephalopathy 
exists  in  France,  We  are  also  adding 
F'ance  to  the  list  o*''"0'jnfr:ps  f:nm 
'■vhich  the  importat;on  ip*n  ;he  t'.'iit^'-l 
'^*a'es  of  Hamas  and  alpacas  is 
r<:tstricted.  We  are  adding  Spain  to  that 
l;st  as  well,  in  order  to  correct  an  earlier 
error.  Finally,  we  are  removing  an 
outdated  reference  to  ttie  Panama  Canal 
Zone,  which  no  longer  exists  as  a 
p~li'!cal  entity 

EPFtCTtVE  DATE:  fuiv  23,  \'->':i^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr  rior/ev  A.  Kiyrier,  C!::ef  Staff 
Vetennanan,  Import-E.vport  Products 
Staff.  VS,  APHIS,  USDA,  room  753, 
F«dpra!  Building.  6505  Belcrest  Road. 
Mvirtsviile,  MD  20782.  (301)  436-7885. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  ip.  9  CFK  ysari  94 
(referred  to  below  as    the  ret^^ili'tions   1 
restrict  the  importation  into  the  L'nitwi 
States  of  certain  animals  and  animal 
products  in  order  to  prevent  the 
introduction  of  various  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  bovine  spongiform 
encephalopathy  (BSE).  African  swme 
fever,  hog  cholera,  and  swme  vesicular 
disease  (SVD).  These  are  dangerous  and 
destructive  communicable  diseases  of 
»       ruminants  and  swine. 

On  March  16.  1993.  we  published  ir: 
tb:e  Federal  Register  {58  FR  14174- 
14177,  Docket  No.  92-19^^-1)  a  proposal 
to  amend  the  regiiiaUcns  by  adding 
France  to  the  list  in  §  94.1(aJ(2,!  of 
countnes  that  are  dtH-dared  to  be  free  of 
r.nd^rpest  and  F>v{D,  In  that  document, 
u  e  also  proposed  to  add  Frar;ce  to  the 
i.st  m  §  94.1  Kaj  of  countries  that, 
fi.thoui^h  declared  free  of  rinderpest  and 
F'^.fD.  are  subject  to  speaal  restrictions 
on  aie  impo-ation  of  their  meat  and 
o'her  animal  produds  into  the  United 
States.  We  further  proposed  to  make 
several  nonsubstantive  editorial  changes 
in  the  regijiations. 

We  solicited  comments  concerning 
cur  proposal  for  a  60-day  period  ending 
on  May  17,  1993,  We  received  one 
comment  by  that  date.  The  comment 
fiiHy  supported  the  proposed  action. 

Since  the  prrpcsed  nile  was 
puhiished,  two  more  countnes  have 
b'H_>n  added  to  the  list  m  §  94  l(a,'i2!  of 
countries  declared  free  of  rinderpest  and 
FMD.  Spain  wa.s  added  by  a  final  rule 
piiblished  in  the  Federal  Register  on 
February  25,  1993  (58  ¥~R  li:-',B5-n367, 
Do.Jcet  No.  92-147-2)  and  effective 
March  29.  1993,  and  Trie  Netherlands 
v.'as  added  by  a  f.nal  rule  pubh.sh'rd  ;n 
the  Federal  Register  on  May  13,  i'hs"! 


(58  FR  28343-28345   L^ocket  \n   q2- 
154-2]  ,3iid  effective  t,ine  14    1  '^'^3, 

Wiicr,  '■■I'iair  w^s  de;  lare-l  frtn-  ,)f 
rinderpest  and  FMD  :,n  :;.e  February  25. 
1993.  final  ru"'^  -h:.-.     i-d  above,  it 
should  have  also  been  added  to  the  list 
in  S  94.1(d)(1)  of  countnes  in  which 
rinderpest  or  FMD  has  been  known  to 
exist  and  that  wf'-e  dei  la-^  i  *o  be  free 
of  rinderpest  and  FML'  on  o:  after 
September  28. 1990.  However,  we 
inadvertently  neglected  to  add  Spain  to 
that  list.  Therefore,  in  this  final  rule  we 
will  correct  that  omission  by  adding 
Spain  to  the  list  in  §94.1(dKl). 

Also  in  this  final  rule,  we  are 
removing  an  outdated  reference  to  the 
Panama  Canal  Zone,  which  no  longer 
exists  as  a  political  entity,  from  the  list 
in  §  94.1(a)(2)  of  countries  declared  free 
of  rinderpest  and  FMD.  Panama  is 
considered  to  be  free  of  rinderpest  and 
FMD.  so  remoNing  the  former  Canal 
Zone  from  the  list  will  have  no  effect  on 
the  rinderpest  and  FMD  status  of  any 
part  of  the  country. 

Thereiore.  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
docximent,  we  are  adopting  the 
provisions  f^'  the  purposed  rule  as  a 
final  rule.  witL  tne  cnanges  discussed  in 
this  document. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
pro\dsions  of  5  U.SC.  553.  may  be  made 
effective  less  than  30  days  »^>-: 
publication  in  the  Federal  Regisior. 
TWs  rule  removes  the  prohibition  on  the 
importation  into  the  United  States,  from 
France,  of  ruminants  and  fre^,  chilled. 
and  frozen  meat  frtsm  ruminants  and 
relieves  restrictions  on  the  importation. 
from  France,  of  milk  and  milk  products 
from  ruminants.  We  have  determined 
that  approximately  2  weeks  are  needed 
to  ensure  that  APHIS  personnel  at  ports 
of  entry  receive  official  notice  of  this 
change  in  the  regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  15  days  after  publication 
in  the  Federal  Register 

txrrutive  Order  12291  and  Regulatory 
f  ipxibiidv  .\ct 

We  are  issumg  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  th-m  $100  million;  will 
r  it  cause  a  mator  intTrease  in  costs  or 
prices  for  consumers,  mdividual 
industries.  Federal,  State,  or  local 


government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  e^ct  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-basea  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  rule  adds  France  to  the  list  in 
part  94  of  countries  declared  to  be  free 
of  rinderpest  and  FMD.  This  action 
removes  the  prohibition  on  the 
importation  into  the  United  States,  from 
France,  of  ruminants  and  fresh,  chilled, 
and  frozen  meat  from  ruminants,  and 
relieves  restrictions  on  the  importation, 
from  France,  of  milk  and  milk  products 
from  ruminants.  This  action  does  not 
relieve  restrictions  on  the  importation  of 
live  swine  and  fresh,  chilled,  and  frozen 
meat  of  swine  from  France  because 
France  is  still  considered  to  be  affected 
with  hog  cholera  and  SVD.  Similarly, 
this  action  does  not  relieve  certain 
restrictions  on  the  importation,  from 
France,  of  ruminant  meat  and  edible 
products  from  ruminants  because  BSE 
exists  in  France. 

Based  on  availabte  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
fresh,  chilled,  or  frozen  meat  of 
ruminants  from  France  into  the  United 
States  as  a  result  of  this  rule. 

The  value  of  total  U.S.  imports  of 
cattle  m  1991  was  $951.6  million,  and 
the  value  of  total  U.S.  imports  of  sheep 
in  1991  was  about  $1.6  million.  Tlie 
United  States  did  not  import  any  cattle 
or  sheep  from  France  during  1991.  In 
fact,  no  cattle  or  sheep  were  imported 
into  the  United  States  from  any  country 
in  Western  Europe  during  1991  (USDA, 
Economic  Research  Service  (ERS], 
"Foreign  Agricultural  Trade  of  the 
United  States;  Calendar  Year  1991 
Supplement,"  1992),  Clearly.  Western 
Europe  is  not  a  source  of  ruminants  for 
the  United  States,  and  it  is  tinlikely  that 
declaring  France  free  of  rinderpest  and 
FMD  wdll  have  any  effect  on  the  existing 
trade  patterns. 

In  1991,  only  0.0002  pCTcent  of  all 
beef  and  veal  imported  into  the  United 
States  was  imported  from  France 
(USDA,  ERS,  "Foreign  Agricultural 
Trade  of  the  United  States:  Calendar 
Year  1991  Supplement,"  1992).  Overall. 
France  is  a  net  importer  of  fresh, 
chilled,  and  frozen  meat  and  meat 
extracts  (Food  and  Agriculture 
Organization.  'Trade  Yearbook."  1990). 
Given  France's  general  excess  demand 
for  meat  products  and  the  small 
percentage  of  its  meat  exports  that  are 
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sent  to  the  United  States,  it  is  unlikely 
that  deriirirK  Frarxe  free  of  rinderpest 
amd  FMD  w..:  significantly  change 
existing  patterns  of  trade  Therefore,  any 
effect  en  domestic  meat  prices  or 
supplies  will  be  insignificant. 

As  with  the  ruminants  and  meat 
products  discussed  above,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  milk  and  milk 
products  from  France  into  the  United 
States  as  a  result  of  this  rule.  The 
imponation  into  the  United  States  of  all 
dairy  products,  except  for  casein  and 
other  caseinates,  is  restricted  by  quotas. 
Although  the  importation  of  casein  into 
the  United  States  is  not  regulated  by 
quotas,  world  prices  of  casein  are 
competitively  set.  The  United  States 
does  not  produce  casein,  but  does 
import  more  than  half  of  the  casein 
produced  in  the  world.  The  regulations 
currently  allow  casern  and  other 
caseinates  to  be  imported  into  the 
United  States  from  cc'.;ntri«s  where 
rinderpest  or  FMD  exists  if  the  importer 
has  applied  for  and  obtained  written 
permission  from  the  Admiinistrator.  The 
eight  .\PHIS-approved  producers  of 


UMI 


casein  m  France  provided 
approximately  7  percent  of  the  casein 
impor.ed  into  the  United  States  from 
France  m  1991  [USDA,  ERS,  "Foreign 
Agricultural  Trade  of  Lhe  United  States. 
Calendar  Year  1991  Supplement," 
1992).  Declaring  France  free  of 
rinderpest  and  FMD,  thus  removing  the 
requirement  for  written  permission  from 
the  Administrator,  is  not  expected  to 
have  any  effect  on  the  amount  of  casein 
imported  into  the  United  States  from 
France  because  the  restrictions  that  we 
are  removing  did  not  substantially 
impede  im.ports. 

under  these  circumstances,  the 
.■Administrator  of  the  .Anim.al  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  subs'antial  njm.ber  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 

and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  adminisirative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  .\ct 

Ln  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq  ].  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 


(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  057&-0015. 

List  of  Subjects  in  9  Cf  R  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161, 162, 
450;  19  U.S.C  1306;  21  U.S.C.  Ill,  114a. 
134a,  134b,  1340.  and  134f;  31  U.S.C.  9701; 
42  U.S.C.  4331,  4332;  7  CFR  2.17,  2.51,  and 
371.2(d). 

2.  In  §  94.1.  paragraph  (a)(2)  is  revised 
to  read  as  fellows' 

§94.1     Countrfe*  where  rlnderpeat  or  foot- 
and-mouth  di8«as«  •xlsts;  importatlont 

prohibitec!. 

laj  •    •    • 

(2)  The  following  countries  are 
declared  to  be  free  of  both  nnderpest 
and  foot-and-mouth  disease;  Australia. 
The  Bahamas,  Barbados.  Bermuda, 
British  Honduras  (Belize),  Canada, 
Channel  Islands,  Chile,  Costa  Rica, 
Denmark,  Dominican  Republic.  El 
Salvador,  Fiji,  Finland,  France,  Great 
Britain  (England.  Scotland,  Wales,  and 
Isle  of  Man).  Greenland,  Guatem.ala, 
Haiti,  Honduras.  Iceland,  Ireland, 
Jamaica.  Japan.  Mexico.  The 
Netherlancu,  New  Zealand,  Nicaragua, 
Northern  Ireland,  Norway,  Panama, 
Papua  New  Guinea,  Poland.  Spam, 
Territory  of  St.  Pierre  and  Miquelon, 
Sweden.  Trinidad  and  Tobago,  and 
Trust  Territory  of  the  Pacific  Islands. 


§34,1     [Amended] 

3.  In  §  94.1,  paragraph  (d)(1)  is 
amended  by  adding  the  word  "France," 
immediately  after  "Chile."  and  by 
removing  the  words  "and  Poland"  and 
replacing  them  with  "Poland,  and 
Spain". 

§9411     [Amended] 

4.  In  §94.11.  paragraph  (a),  the  first 
sentence  is  amended  by  removing  the 
words  "Bahama  Islands,"  and  adding  in 
their  place,  "The  Bahamas,"  and  by 


adding  the  word  "France,"  immediately 

after  "Finland,". 

§94.12    [Amended] 

5  In  §  94,12,  paragraph  (a),  the  first 
sentence  is  amended  by  removing  the 
words  "Bahama  Islands,"  and  adding,  in 
their  place,  "The  Bahamas,". 

§94.13    [Amended] 

6  Ln  §94  13,  the  introductory  text,  the 
first  sentence  is  amended  by  removing 
the  words  "Bahama  Island.?,"  and 
adding,  in  their  place,  "The  Bahamas,". 

Done  in  Washington,  DC,  this  29th  day  of 
June  1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
[FR  Doc  93-16131  Filed  7-7-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrepace  Docket  No.  93-AGL-6] 

Transition  Area  Alteration,  Pontlac.  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  alters  the  Pontiac, 
IL,  transition  area  to  accommodate  a 
new  VOR  runway  24  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  the  New  Pontiac  Municipal  Airport, 
Pontiac,  IL.  This  action  also  reflects  the 
new  location  of  Pontiac  Municipal 
Airport  by  updating  the  airports 
geographic  position.  The  intended  affect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 
EFFECTIVE  DATE:  0901  LTC,  September 
16.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  .Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPLEMENTARY  INF0RMATK3N: 

History 

On  Wednesday,  April  7,  1993,  the 
FA.^  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  aher  the  existing  Pontiac,  IL, 
transition  area  (58  FR  18054).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
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submitting  wTitten  comments  on  the 
proposal  to  the  FAA.  No  comm.ents 
ob)ecting  to  the  proposal  were  received 
Except  for  editorial  changes,  th;s 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  roordmates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Transition  areas 
are  published  in  Section  71,181  of  FAA 
Order  7400  7A  dated  November  2,  1992. 
and  effective  November  27,  1992,  which 
is  incorporated  by  reference  in  14  CFR 
71  1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  "l  uf  the 
Federal  Aviation  Reg-ulations  alters  tlie 
Pontiac,  IL,  transition  area  to 
accommodate  a  new  VOR  runway  24 
SIAP  to  the  new  Pontiac  Municipal 
Airport,  Pontiac,  IL,  This  proposal  also 
reflects  the  new  location  of  Pontiac 
Municipal  Airport  up  updating  the 
airport's  geographic  position 

The  development  of  a  new  SIAP 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  ihiat  ihn 
procedure  will  be  contained  withm 
controlled  airspace  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace 

Aeronautical  maps  and  ciiarts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  arta 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  techmicai  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291,  (2; 
IS  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979),  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  IS  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71 —[AMENDED] 

1  The  authonty  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AuthoritT;  49  U.S.C  app.  1348(a),  1354(a). 
1510  EO   10854   24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389,  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1     [AMENDED] 

2  The  incorporation  by  reference  in 
14  CFR  711  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992.  as  amended  as 
follows: 

Section  71.181    Designation  of  Transition 

4  rft.T  f 


AGL  IL  TA  Pontiac,  IL  [Revised] 
Pontiac  Municipal  Airport,  IL 
(lal.  40''55'  25"  N..  long.  68'  ZT  32"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4  mile 
radius  of  Pontiac  Municipal  Airport. 
'         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  June  22, 

1  '.'9.^ 

lohn  P.  Cuprisin, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  93-16094  Filed  7-7-93;  8:45  am] 

WLUNG  COD€  4910-1J-M 


Coast  Guard 

33  CFR  Part  165 

[CGD01  93-057] 

Security  Zor>e:  Security  Zone  D 
Expansion.  New  London  Harbor,  CT 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  expanding  Security  Zone  D 
in  New  London  Harbor  at  the  Naval 
Underwater  Warfare  Center  in  New 
London,  CT  on  July  9,  1993.  This  action 
is  needed  to  protect  the  USS 
NEBRASKA  (SSBN  739)  against 
damage,  sabotage  or  other  subversive 
acts  while  the  vessel  is  in  New  London 
for  its  commissioning.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Long  Island 
Sound. 

EFFECTIVE  DATES:  This  regulaUon  is 
effective  from  July  9,  1993  at  6  p.m. 
through  July  10, 1993  at  1  p.m.  unless 
terminated  sooner  by  the  Captain  of  the 

Port. 

FOR  FURTHER  INFORMATION  CONTACT. 
Lieutenant  Commander  D.D.  Skewes, 
Chief  of  Fort  Operations,  Captain  of  the 
Port,  Lor..::  Island  Sound  at  (203)  468- 

4464 


SUPPLEMENTARY  iNF0HM*T>ON: 

Drafting  Infonnation 

The  draiters  of  this  notice  are  LCDR 
D.D.  Skewes,  project  officer  for  Captain 
of  the  Fort,  Long  Island  Sound,  and 
LCDR  J.  Stieb,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

As  authorized  by  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  The  Coast  Guard  did  not 
receive  from  the  sponsor  the  final 
details  concerning  the  event's  exact 
location  and  position,  which  are 
essential  information  for  the  purposes  of 
expanding  the  sec;irity  zone,  imtil  June 
15,  1993.  There  was  not  sufficient  time 
to  publish  a  proposed  rule  in  advance 
of  the  event.  PubUshing  a  NPRM  and 
delaying  the  date  of  the  event  would  be 
contrary  to  the  public  interest. 

Ii.il  Kt:ri,';,i;-t!i  and  Purpose 

The  event  requiring  this  regulation  is 
the  launching  of  the  USS  NEBRASKA 
(SSBN  739)  at  the  Naval  Underwater 
Warfare  Center  on  the  Thames  River  in 
New  London,  CT.  This  zone  is  required 
to  provide  security  for  the  USS 
NEBRASKA  prior  to  and  during  its 
commissioning.  Security  Zone  D,  as 
presently  published  in  33  CFR 
165.140(a)(4)  will  be  temporarily 
expanded  for  this  launching. 

Rf'ii:iiic*ti)r\  I  \  a] i,i<ttion 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979). 

The  event  will  last  approximately  60 
minutes.  Because  of  the  short  duration 
of  the  event  and  the  extensive  advisories 
which  will  be  made,  commercial 
entities  will  be  able  to  adjust  to  any 
disruptions.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposal  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary.  This  sec\irity 
zone  does  not  close  the  harbor  to 
commercial  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
vkdll  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 


36598         Federal  Register  /  Vol.  58,  No.  129  /  Thursday,  July  8,  1993  /  Rules  and  Regulations 


as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 

U.SC.  6321 

For  the  reasons  addressed  under  the 
Regulafor\-  Evaluation  above,  the  Coast 
Guard  expects  the  impart  of  th,s 
regulation  to  be  minimai  and  certifies 
under  section  605(bi  of  the  Recula!or\' 
Flexibih'y  Act  ;5  U  S,C.  601  et  seq]  that 
this  finalruie  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  r^it'  rontains  no  collection  of 
informatiin  requirements  under  the 
Paperv.-:.-K.  Reduction  Act  (44  U.S.C 
350\etseq].  , 

Federalism 

The  Coast  Guard  has  ar.'.lvzed  this 
action  in  accordance  with  the  principles 
and  cnteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 

environmental  impact  of  these 
reg'ulations  and  concluded  that  under 
section  2  B-2.C  of  Commandant 
Instruction  M16475.1B,  thfv  are  in 
action  to  protect  pubhc  safety  and  they 
are  categorically  excluded  from  further 
environmental  documentation,  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safetv.  Navigation 
(water),  Reporting  and  recordlceeping 
requirements.  Security  measures, 
WatepA^vs 

Final  Regulation  ' 

For  the  reasons  set  out  in  the 

preamble  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 

continues  to  read  as  follows: 

Aulhonrv:33  L.S.C.  1231   50  U  S.C  191; 
33  CFR  1  05-l(g).  6.04-1,  6  54-6  and  160.5; 

49  CFR  1  46. 

2,  A  temporarv  ^  16.5  TOl-057  is 
added  to  read  as  to  i  lows. 

1 165.T01-057    Security  zone;  Secuftty 
Zone  D  Exper\»ion,  New  LxjfXJon  Hartjor,  CT 

(a)  Location.  The  following  area  has 
been  declared  a  secuntv  zone:  .-Vii 
waters  of  the  Thames  River  east  of  the 
Naval  Underwater  Warfare  Center  New 
London,  CT  bounded  bv  the  following 
positions:  41'20'36"  N.'072''05'34  1"  W; 
41  =  20'36"  N,  072=0.5'20"  W;  41'20'43.1" 
N,  072°05'20"  W;  41'20'46  5"  N, 


0:'2'05'26"W.41°2O'46.5''N. 
0-2'05'37  :V' VV, 

ih)  EffecUx'p  date.  This  regulation  is 
effective  from  Tuly  9,  1993  at  6  p  m 
through  lulv  10,  1993  at  1  p  m,  unless 
tenninated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  covering  secunty  zones 
contained  in  §  165.33  of  this  part  apply. 

Dated:  hin«  24, 1993. 
H.  Bruce  DKlie\-. 

Captain.  U.S  Coast  Guard.  Captain  of  the 
Port,  Long  Island  Sound. 
IFR  Doc.  93-16080  Filed  7-7-93;  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

36  CFR  Part  51 
RIN  1024-AB98 

Concession  Contracts  and  Permits 

agency:  National  Park  Service,  Interior, 
ACTION:  Address  change  on  Final  Rule. 

SUMMARY:  In  the  Federal  Register  on 

September  3.  1992  (57  FR  40496),  the 
National  Park  Service  published  a  final 
rule  to  amend  regulations  which 
describe  National  Park  Service 
procedures  governing  the  sale  and 
transfer  of  concession  contracts  and 
permits.  This  document  corrects  the 
address  for  the  Service's  Information 
Collection  Officer. 

On  page  40SOf)  on  the  fourth  line  after 
"Service,"  the  address    1100  L  Street. 
NW.,  Washington,  DC  20013"  should  be 
changed  to  read:  "800  North  Capitol 
Stiwt  NW.,  Washington.  DC  20002." 
EFFECTTVE  DATE:  October  5,  1992. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Ley  Davis  i202j  343-3784. 

Terry  Tesar, 

Federal  Register.  Liaison  Officer. 

TR  !>.r  ':!:v-15837  Filed  7-7-93:  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  233 

Mall  Covers 

AGENCY;  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  mail 
cover  regulations  to  clarify  the 
applicability  of  a  mail  cover  as  a  law 
enforcement  techaiique,  to  ahgn  the 
procedure  for  approval  of  a  mail  cover 


with  the  current  Inspection  Service 

format,  and  to  allow  the  use  of  mail 

covers  to  locate  assets  pursuant  to  a 

criminal  violation  that  is  subject  to 

forfeiture. 

EFFECTIVE  DATE:  July  8,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.J.  Bauman.  202-268-4415 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  list  of  the  revised 

paragraphs  vrithin  §  233.3.  along  with 

the  justification  for  each  revision.  In 

addition,  new  paragraphs  or  paragraphs 

which  define  new  terms  are  indicated 

below: 

Paragraph  (a)  clarifies  that  the  term 
"mail  cover"  applies  only  to  law 
enforcement  activities. 

Paragraph  (b)  reinforces  that 
information  obtained  from  mail  covers 
may  be  disclosed  only  in  accordance 
with  §  233. 3(fl  and  233.3(h). 

Paragraphs  (cKD  through  [c)(4]  delete 
references  to  various  classes  of  mail  and 
insert  instead  the  terms  "sealed"  and 
"unsealed"  to  be  consistent  with  the 
definitions  of  mail  matter  in  the 
Domestic  Mail  Manual. 

Paragraph  (c)(1)  defines  a  mail  cover 
as  a  nonconsensual  recording  of 
information  appearing  on  the  outside 
cover  of  mail  matter.  It  also  clarifies  that 
a  "postal  violation"  is  a  criminal 
activity  directed  against  the  Postal 
Service.  It  also  clarifies  that  the  attempt 
to  identify  assets  that  may  be  forfeitable 
under  criminal  law  is  a  new  justification 
for  ordering  the  issuance  of  a  mail 
cover. 

Paragraph  (c)(2)  defines  the  term 
"record",  previously  undefined  for  the 
purposes  of  §233,3. 

Paragraph  (c)(3)  defines  the  term 
'sealed  mail",  previously  undefined  for 
the  purposes  oi  §  233  3. 

Paragraph  {c)(4)  defines  the  term 
"unsealed  mail",  previously  undefined 
for  the  purposes  of  §  233  3. 

Paragraph  (c)(5),  formerly  paragraph 
(ci(2),  defines  "fugitive." 

New  paragraph  {c)(6),  formerly 
paragraph  (c)(3),  defines  "crime.  " 
New  paragraph  (c)(7)  defines  the  term 
:    "postal  statute"  as  criminal  activity 
directed  against  the  Postal  Service  or 
one  of  its  operations,  programs,  or 
revenues. 

New  paragraph  (c)(8),  formerly 
paragraph  (c)(4),  also  adds  to  the 
def.nition  of  "law  enforcement  agency" 
ap.y  part  of  the  federal  govemm,ent 
authorized  to  protect  the  national 
-    security. 

New  paragraph  (c)(9),  formerly 
paragraph  (c)(5),  defines  "protection  of 
the  national  security". 

New  paragraph  (c)(10)  defines  the 
term    emergency  situation"  to  allow  the 
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im.Tieriiate  release  of  informaUon  under 
certain  conditions. 

Paragraphs  (d)(1)  and  (d]U)  and  new 
paragraph  (d)(3)  further  clanfy  the 
delegation  and  designation  authority  of 
the  Chief  Postal  Inspector  and  the 
Manager,  Inspection  Service  Operations 
Support  Group,  and  their  designees.  It 
requires  that  any  such  delegation  must 
be  in  writing. 

Paragraph  (eKl)  amends  the  language 
of  former  paragraph  (d)(2)(i),  by 
clarifying  the  authority  to  order  a  mail 
cover  for  a  violation  of  a  postal  statute 
as  defined  by  these  regxilations. 

Paragraph  (e)(2)  amends  the  language 
of  former  paragraph  (d){2)(ii),  by 
authorizing  the  Chief  Postal  Inspector, 
or  his  designee,  to  order  a  mail  cover  to 
identify  property,  proceeds,  or  assets 
that  are  subject  to  forfeiture  because  of 
a  "iolation  of  criminal  law. 

Paragraph  (e)(3)  amends  the  language 
of  former  paragraph  (d)(2)(iii),  by 
increasing  from  two  to  three  days  the 
time  in  which  a  written  request  must  be 
received  following  an  emergency  mail 
cover  request.  It  also  authorizes  the 
release  of  information  if  tie  releasing 
official  is  satisfied  tha?  an  emergency 
situation  exists. 

Paragraph  (f)  adds  abandoned  mail  or 
mail  that  is  an  immediate  threat  to 
persons  or  property  as  exceptions  to  the 
requirement  of  securing  a  mail  cover 
order  before  recording  information  on 
the  outside  cover  of  mail  matter.  It  also 
consolidates  former  paragraphs  (0(1) 
and  (f)(2). 

Former  paragraphs  (f)(1)  and  (f|{2)  are 
deleted. 

Paragraph  (g](l)  clarifies  that  a  federal 
search  warrant  is  needed  to  open  or 
inspect  the  contents  of  sealed  mail 
matter. 

Paragraph  (g)(2)  authorizes  me 
opening  of  unsealed  mail  matter  only 
for  purposes  of  determining  the 
payment  of  proper  postage,  or 
mailabiiity. 

Paragraphs  (g)(3)  and  (g)(3)  (fonneriy 
paragraphs  (g)(2)  and  (g)(3)),  clarify  that 
a  mail  cover  shall  not  include  mail  from 
and  to  a  subject's  known  attorney.  It 
also  clarifies  who  may  authorize  a  mail 
cover  order. 

Paragraph  (g)(5),  formerly  paragraph 
(g)(4),  discusses  time  limits 

Paragraph  (g)(6],  formerly  paras^rj;^. 
(g)(5).  adds  authority  for  the  Cftiaf  Postal 
Inspector  to  dpsi^nate  the  authont}'  !o 
approve  inaii  covers  over  120  davs. 

Paragraph  (g)(7),  formerly  paragrapL 
(g)(5),  clarifies  that  a  mail  cover  will  not 
remain  in  effect  when  the  subiect  is 
indicted  or  an  information  has  been 
failed.  It  also  allows  a  request  f-jr  e  new 
mail  cover  on  the  subject  of  the 
indictment  or  information,  if  the  bss^s  i.s 


to  assist  in  the  identification  of 
property,  proceeds  or  assets  forfeitable 
because  of  a  violation  of  criminal  law. 

New  paragraph  (g)(8).  formerly 
paragraph  (g)(7),  adds  authority  for  the 
head  of  a  law  enforcement  agency  to 
designate  to  one  high  level  headquarters 
official  the  authority  to  request  a 
national  security  mail  cover. 

Paragraph  (h)(1)  replaces  the  word 
"housing"  with  the  word  "storage"  to 
clarify  the  Chief  Postal  Inspector's 
authority  to  store  records. 

The  language  of  former  paragraph 
(h)(2)  is  deleted. 

Paragraph  (h)(2).  formerly  paragraph 
(h)(3),  describes  actions  to  be  taken  if  a 
mail  cover  is  improperly  ordered. 

Paragraph  (h)(3).  formerly  paragraph 
(h)(5),  describes  how  data  is  released  to 
mail  cover  subjects  in  legal  proceedings. 

Paragraph  (h)(4).  formerly  paragraph 
(h)(5),  describes  the  retention  period  for 
mail  cover  files  and  records. 

Paragraph  (i)  clarifies  that  information 
obtained  from  a  mail  cover  should  be 
sent  by  an  employee  of  the  Postal 
Inspection  Service. 

Paragraph  (j)(l)  describes  the 
authority  and  supervision  the  Chief 
Postal  Inspector  has  over  the  issuance  of 
a  small  mail  cover  order,  and  amends 
the  paragraph  to  be  consistent  with  the 
current  Postal  Inspector  Service 
organizational  structure. 

Paragraph  (j)(2)  requires  the  Chief 
Postal  Inspector  to  select  a  designee  to 
conduct  a  periodic  review  of  national 
security  mail  covers. 

New  paragraph  (j)(3),  formerly 
paragraph  ()](2).  clanfies  that  the  Chief 
Postal  Inspector's  determination  in  mail 
cover  matters  is  final  and  not  subject  to 
further  administrative  renew. 

Paragraph  (k).  MiUtary  Postal  System. 
remains  the  same 

List  of  Subjects  in  30  OR  Part  233 

Administrative  practice  and 
procedures,  Banks  and  banking.  Credit. 
Crime,  Law  enforcement.  Postal  Service, 
Privacy,  Seizure  and  forfeiture. 

Accordingly,  part  233  is  amended  as 
follows; 

PART  233— [AMENDED] 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  101.  401.  402.  403, 
404,  406.  410,  411,  30C5{e)(l);  12  U.S.C. 
3401-3422;  18  U.S.C  981, 1956, 1957,  2254; 
3061;  21  U.S.C.  881;  Inspector  General  Act  of 
1978,  as  amended  (Pub.  L.  Na  95-452.  as 
amended),  5  U.S.C.  App.  3. 

2.  Section  233.3  is  revised  to  read  as 
follows: 


§  233  3     Ma\'  covp's. 

\ai  i  uiiL>.  Tiic  U.S.  Postal  Service 
maintains  rigid  control  and  supervision 
with  respect  to  the  use  of  mail  covers  as 
an  investigative  technique  for  law 
enforcement  or  the  protection  of 
national  security. 

(b)  Scope.  These  regulations 
constitute  the  sole  authority  and 
procedure  for  initiating  a  mail  cover, 
and  for  processing,  using  and  disclosing 
information  obtained  fex)m  mail  covers. 

(c)  Definitions.  For  purpose  of  these 
regulations,  the  following  terms  are 
hereby  defined. 

(1)  Mail  cover  is  the  process  by  which 
a  nonconsensual  record  is  made  of  any 
data  appearing  on  the  outside  cover  of 
any  sealed  or  unsealed  class  of  mall 
matter,  or  by  which  a  record  is  made  of 
the  contents  of  any  unsealed  class  of 
mail  matter  as  allowed  by  law.  to  obtain 
information  in  order  to: 

(i)  Protect  national  security, 

(ii)  Locate  a  fugitive, 

(iii)  Obtain  evidence  of  commission  or 
attempted  commission  of  a  crime. 

(iv)  Obtain  evidence  of  a  violation  or 
attempted  violation  of  a  postal  statute, 
or 

(v)  Assist  in  the  identification  of 
property,  proceeds  or  assets  forfeitable 
imder  law. 

(2)  For  the  purposes  of  §  233.3  record 
is  a  transcription,  photograph, 
photocopy  or  any  other  facsimile  of  the 
image  of  Uie  outside  cover,  envelope, 
wrapper,  or  contents  of  any  class  of 
mail. 

(3)  Sealed  mail  is  mail  on  which 
appropriate  postage  is  paid,  and  which 
imder  postal  laws  and  regulations  is 
included  within  a  class  of  mail 
maintained  by  the  Postal  Service  for  the 
transmission  of  mail  sealed  against 
inspection,  including  First-Class  Mail, 
Express  Mail,  international  letter  mail, 
and  mailgram  messages. 

(4)  Unsealed  mail  is  mail  on  which 
appropriate  postage  for  sealed  mail  has 
not  been  paid  and  which  under  postal 
laws  or  regulations  is  not  included 
vdthin  a  class  of  mail  maintained  by  the 
Postal  Service  for  the  transmission  of 
mail  sealed  against  inspection.  Unsealed 
mail  includes  second-,  third-,  and 
fourth-class  mail,  and  international 
parcel  post  mail. 

(5)  Fugitive  is  any  person  who  has 
fled  from  the  United  States  or  any  State, 
the  District  of  Columbia,  territory  or 
possession  of  the  United  States,  to  avoid 
prosecution  for  a  crime,  to  avoid 
punishment  for  a  crime,  or  to  avoid 
giving  testimony  in  a  criminal 
proceeding. 

(6)  Crime,  for  the  purposes  of  this 
section,  is  any  commission  of  an  act  or 
the  attempted  commission  of  an  act  that 
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is  piirashab^e  by  law  by  imprisonment 
for  a  term  exceeding  one  year 

(7)  Postal  statute  refers  to  a  statute 
describing  cn.Tiinal  activity,  regardless 
of  the  term  of  imprisonment,  for  which 
the  Postal  Service  has  investigative 
authority,  or  which  is  directed  against 
the  Postal  Service,  its  operations. 
program.s.  or  revenues. 

(8)  Law  enforcement  agency  is  any 
authority  of  the  Federal  Government  or 
any  authority  of  a  State  or  local 
government,  one  of  whose  functions  is 
to: 

(i)  Investigate  the  commission  or 
attempted  commission  of  acts 
constituting  a  crime,  or 

(ii)  Protect  the  national  seciurity. 

(9)  Protection  of  the  national  security 
means  to  protect  the  United  States  from 
any  of  the  following  actual  or  potential 
threats  to  its  securify  by  a  foreign  power 
or  its  agents: 

(i)  An  attack  or  other  grave,  hostile 
act; 

(ii)  Sabotage,  or  international 
terrorism;  or 

(iii)  Clandestine  intelligence 
activities. 

(10)  Emergency  situation  refers  to 
circumstances  which  require  the 
immediate  release  of  information  to 
prevent  the  loss  of  evidence  or  in  which 
there  is  a  potential  for  immediate 
physical  harm  to  persons  or  property. 

(d)  Authorizations — Chief  Postal 
Inspector.  (1)  The  Chief  Postal  Inspector 
is  the  principal  officer  of  the  Postal 
Service  in  the  administration  of  all 
matters  governing  mail  covers.  The 
Chief  Postal  Inspector  may  delegate  any 
or  all  authority  in  this  regard  to  not 
more  than  two  designees  at  Inspection 
Ser\ice  Headquarters. 

(2)  Except  for  national  security  mail 
covers,  the  Chief  Postal  Inspector  may 
also  delegate  any  or  all  authority  to  the 
Manager.  Inspector  Service  Operations 
Support  Group,  and,  for  emergency 
situations,  to  Inspectors  in  Charge.  The 
Manager,  Inspection  Service  Operations 
Support  Group,  may  delegate  this 
authority  to  no  more  than  two  designees 
at  each  Operations  Support  Group. 

(3)  All  such  delegations  of  authority 
shall  be  issued  through  official,  wnritten 
directives.  Except  for  delegations  at 
Inspection  Ser%'ice  Headquarters,  such 
delegations  shall  only  apply  to  the 
geographic  areas  served  by  the  Manager, 
Insf)ection  Service  Operation  Support 
Group,  or  designee. 

(e)  The  Chief  Postal  Inspector,  or  his 
designee,  may  order  rr,a\\  covers  under 
tlie  following  cirmmistances: 

(1)  When  a  written  request  is  received 
from  a  postal  inspector  that  states 
reason  to  believe  a  mail  cover  will 


produce  evidence  relating  to  tiie 
violation  of  a  postal  statute 

(2)  When  a  written  request  is  received 
from  any  law  enforcem.ent  agency  in 
which  the  requesting  authority  specifies 
the  reasonable  grounds  to  demonstrate 
the  mail  cover  is  necessary  to: 

(i)  Protect  the  national  security, 

(ii)  Locate  a  fugitive. 

(iii)  Obtain  information  regarding  the 
commission  or  attempted  commission  of 
a  crime,  or 

(iv)  Assist  in  the  identification  of 
property,  proceeds  or  assets  forfeitable 
because  oi  a  violation  of  criminal  law. 

(3)  When  time  is  of  the  essence,  the 
Chief  Postal  Inspector,  or  designee,  may 
act  upon  an  oral  request  to  be  confirmed 
by  the  requesting  authority  in  writing 
within  three  calendar  days.  Information 
may  be  released  by  the  Chief  Postal 
Inspector  or  designee,  prior  to  receipt  of 
the  written  request,  only  when  the 
releasing  official  is  satisfied  that  an 
emergency  situation  exists. 

(f)(1)  Exceptions.  A  postal  inspector, 
or  a  postal  employee  acting  at  the 
direction  of  a  postal  inspector,  may 
record  the  information  appearing  on  the 
envelope  or  outer  wrapping,  of  mail 
without  obtaining  a  mail  cover  order, 
only  under  the  circumstances  in 
paragraph  (f)(2)  of  this  section. 

(2)  The  mail  must  be: 

(i)  Undelivered  mail  found  abandoned 
or  in  the  possession  of  a  person 
reasonably  believed  to  have  stolen  or 
embezzled  such  mail, 

(ii)  Damaged  or  rifled,  undelivered 
mail,  or 

(iii)  An  immediate  threat  to  persons  or 
property. 

(g)  Limitations.  (1)  No  person  in  the 
Postal  Service  except  those  employed 
for  that  purpose  in  dead-mail  offices, 
may  open,  or  inspect  the  contents  of,  or 
permit  the  opening  or  inspection  of 
sealed  mail  writhout  a  federal  search 
warrant,  even  though  it  may  contain 
criminal  or  otherwise  nonmailable 
matter,  or  furnish  evidence  of  the 
commission  of  a  crime,  or  the  violation 
of  a  postal  statute. 

(2)  No  employee  of  the  Postal  Service 
shall  open  or  inspect  the  contents  of  any 
unsealed  mail,  except  for  the  purpose  of 
determining: 

(i)  Payment  of  proper  postage,  or 
(ii)  Mailability. 

(3)  No  mail  cover  shall  include  matter 
mailed  between  the  mail  cover  subject 
and  the  subject's  known  attorney. 

(4)  No  officer  or  employee  of  the 
Postal  Service  other  than  the  Chief 
Postal  Inspector.  Manager,  Inspection 
Service  Operations  Support  Group,  and 
their  designees,  are  authorized  to  order 
mail  covers.  Under  no  circumstances 
may  a  postmaster  or  postal  employee 


furnish  information  as  defined  in 
§  233.3(c)(1)  to  any  person,  except  as 
authorized  by  a  miail  cover  order  issued 
by  the  Chief  Postal  Inspector  or 
designee,  or  as  directed  by  a  postal 
inspector  under  the  circumstances 
described  in  §  233. 3(fl. 

(5)  Except  for  mail  covers  ordered 
upon  fugitives  or  subjects  engaged,  or 
suspected  to  be  engaged,  in  any  activity 
against  the  national  security,  no  mail 
cover  order  sliall  remain  m  effect  for 
more  than  30  days,  unless  adequate 
justification  is  provided  by  the 
requesting  authority.  At  the  expiration 
of  the  mail  cover  order  period  or  prior 
thereto,  the  requesting  authority  may  be 
granted  additional  30-day  periods  under 
the  sam.a  conditions  and  procedures 
applicable  to  the  original  request.  The 
requesting  authority  must  provide  a 
statc-.Tient  of  the  investigative  benefit  of 
the  m.ail  cover  and  anticipated  benefits 
to  be  derived  from  its  extension. 

(6)  No  m-ail  cover  shall  remain  in 
force  longer  than  120  continuous  days 
unless  personally  approved  for  further 
extension  by  the  Chief  Postal  Inspector 
or  designees  at  National  Headquarters. 

(7)  Except  for  fugitive  cases,  no  mail 
cover  shall  remain  in  force  when  an 
information  has  been  filed  or  the  subject 
has  been  indicted  for  the  matter  for 
which  the  mail  cover  is  requested.  If  the 
subject  is  under  investigation  for  further 
crim.inal  violations,  or  a  mail  cover  is 
required  to  assist  in  the  identification  of 
property,  proceeds  or  assets  forfeitable 
because  of  a  violation  of  criminal  law, 

a  new  mail  cover  order  must  be 
requested  consistent  with  these 
regulations. 

(8)  Any  national  security  mail  cover 
request  must  be  approved  personally  by 
the  head  of  the  law  enforcement  agency 
requesting  the  cover  or  one  designee  at 
the  agency's  headquarters  level.  The 
head  of  the  agency  shall  notify  the  Chief 
Postal  Inspector  in  writing  of  such 
designation. 

fh)  Records.  (1)  All  requests  for  mail 
covers,  with  records  of  action  ordered 
thereon,  and  all  reports  issued  pursuant 
thereto,  shall  be  deemed  within  the 
custody  of  the  Chief  Postal  Inspector. 
However,  the  physical  storage  of  this 
data  shall  he  at  the  discretion  of  the 
Chief  Postal  Inspector 

(2)  If  the  Chief  Postal  Inspector,  or  his 
designee,  determines  a  m.ai!  cover  was 
improperly  ordered,  all  data  acquired 
while  the  cover  was  in  force  shall  be 
destroyed,  and  the  requesting  authority 
notified  of  the  discontinuance  of  the 
mail  cover  and  the  reasons  therefor. 

(3)  Any  data  concerning  mail  covers 
shall  be  made  available  to  any  mail 
cover  subject  in  any  legal  proceeding 
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through  eppropnate  discovery 
procedures 

(4)  The  retention  pericHi  for  f:ies  an:\ 
"f Lords  pertaining  to  ma;!  r-'v.'nr^  shfiii 
•>e  8  Years 

[.':  Reporting  tn  req-insting  aiithority. 
C)r>.::e  a  mail  cover  has  been  dii'v 
ordered,  authonzation  mav  h*''  'ieie-K  ,*>  d 
to  any  employee  m  *np  F'osta!  Ins'pe.t,''''i 
Service  to  transmit  rT\n.i  cover  repsiris 
directly  to  the  requesting  authontv. 
(j)  Review.  (1)  The  Chief  Postar 
inspector,  or  his  designee  at  Inspectior. 
."service  Headquarters  shall  ptiriodically 
review  mail  cover  orders  issued  by  the 
Manager,  Inspection  Service  Operations 
Support  Group  or  their  designees  to 
ensure  comp!i,ince  with  these 
regulations  and  procedures 

U)  The  Chief  Postal  Inspect*, r  shall 
select  and  appoint  a  designee  tc  condu>  t 
a  periodic  review  of  national  secuntv 
mail  cover  orders 

(3)  The  Chief  Postal  Inspector's 
determination  in  all  matters  con;.erni5ig 
mail  covers  shall  be  finai  and 
conclusive  and  not  sub)ect  So  further 
administrative  review 

(kl  Military  postal  system,  Sect-on 
2,33.3  does  not  apply  to  the  rruiitary 
postal  system  overseas  or  to  persons 
performing  military  postal  duties 
overseas.  Information  abK-)ut  regulations 
prescribed  by  the  Department  of  [>efen,>e 
for  the  military'  postal  system  overseas 
nay  be  obtained  from  the  Departmer.'  of 
Dvfpnse. 
StanW  F.  Mires, 

'■■R  Do    93-1610^  Filed  7-7-q.T   f>.  4S  ^tu 
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DEPARTWENT  OF  TRANSPORT ATK5N 

Coast  Guard 

46  CFR  Part  1 70 
[CGD  89-037] 

RIN2i15-ADa3 

Stability  Design  And  Operational 
Regulations 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 


SUMMARY:  On  December  )n.  1Q9,2  ft!  -r 
FR  58406,  the  Coast  Guard  mdefiiuteiy 
susoended  the  effective  date  cf  4fi  CFK 
1  '0  210  in  the  stahilitv  design  and 
!  perational  r^^guiations  published  on 
September  11,  1992  at  57  FR  41812. 
This  notice  requests  spe'  .f;,-  comrr.ents 
to  allow  fi,i,rther  !r,ves*i,,;-;'ion  of  the 
application  of,  and  costs  associated 
with,  the  performance  of  the  periodic 


ti;.ihtweight  sur.'e\  rwjo^ri-ments  in  46 
Cl-Ki-oziri 

DATES:  Corrnments  must  be  received  on 
or  before  November  5, 1993.  A  public 
hearing  is  scheduled  for  8  a.m.  on 
Augusts,  1993. 

ADDRESSES:  Comments  should  be 
•; or    ::t(-rt  ;:i  writing  to  the  Executive 
^"(  r  .t^^rv  M  irne  Safety  Council  (G- 
LR.^^2  i'vj4:  (CGD  89-037).  U.S.  Coast 
(rua'd,  2:"-  Second  Street  SW., 
Wish:::^'^'  •    IX:  20593-0001.  The 
Lcmments  and  materials  referenced  in 
this  notice  will  be  available  for 
examination  Bnci      in-ing  between  the 
hours  of  8  am  ;  :;i  4  p.m..  Monday 
throiigh  Fr; ;>a .   ex  .ept  Federal  hoUdays. 
at  the  Office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA-2). 
Room  3604,  0;?s'   r  .ard  Headquarters, 
2100  Second  Sirtet  S.W.,  Washington. 
DC  20593-0001.  Comments  may  also  be 
hand-dehvered  to  this  address. 

The  public  hearing  will  be  held  at 
Coast  Guard  Headquart-  r^  a    he  time 
and  date  indicated  in  '  DATiS:  ' 
POfl  FURTHER  INFORMATION  CONTACT: 
Ms.  P.L.  Carrigan.  Marine  Technical  and 
Hazardous  Materials  Division,  (202) 
267-2988. 


SUPF1£»'E^^■ARY  iNFORMATTON 

Regulatory  History 

On  February  13,  ly^O,  th*»  Const 
iard  pubi;shen  a  notio  of  :i 


)sed 
nsin 


r,.:(->m,aking  entiued  .s*,3f(:: 
D«,'S:tn  and  OperHtiona.  Rei^,„. i, 
thn  Federal  Refnsler   55  FK  5  ; :!;, 

^  •".;-:r^  'lo-  fO'    ,-,_;v  o:,  Tnn- <•'::,!  penod. 
'...It-  ( -oas*  (j'Mftrd  re<_e:^'e':;  2t3  letters 
commenting  on  the  proposed 
rulemaking.  Following  is  a  breakdown 
of  the  sources  of  these  letters: 
Fi  or  were  fromj  mobile  offshore  drilling 

unit  (.MODI';  o*\mers/operators: 
One  was  fn:n  &  .MODU  operator 

association; 
One  was  from  a  tankship  owner/ 

operator; 
One  was  from  a  tank  barge  owner/ 

operator; 
One  came  from  an  offshore  supply 

vessel  (OSV)  owner/operator; 
Seven  came  from  Great  Lakes  and/or 

oceangoing  cargo  ship  owners/ 

operators; 
Two  were  from  cargo  ship  associations; 
One  more  came  from  a  cargo  ship 

captain; 
One  was  from  a  shipyard; 
One  came  from  a  naval  architecture 

firm; 
One  was  from  a  river  passenger  vessel 

owner/operator; 
One  was  from  a  passenger  vessel 

owners'  association; 
One  came  6t)m  the  Mihtary  Sealift 

Command; 


One  came  from  the  Naval  Sea  Systems 

Command; 
One  was  from  the  State  of  Texas 

Transportation  Department; 
Three  came  from  Coast  Guard  field 

offices/personnel. 

A  public  hearing  was  requested  in 
only  one  of  the  comment  letters  and  the 
Coast  Guard  decided  at  the  time  that  a 
public  hearing  was  not  necessary 
because  the  concerns  addressed  in  this 
letter  were  resolved  in  the  final  rule. 
Only  four  of  the  28  letters  received 
included  comments  on  specific  costs 
associated  with  performance  of  the 
proposed" periodic  lightweight  surveys. 
Two  of  the  cost  estimates  were 
associated  with  small  passenger  vessels, 
one  addressed  offshore  supply  vessels 
and  the  other  one  addressed  an  ocean- 
going cargo  ship.  Where  applicable,  the 
economic  assessment  for  the  proposal 
was  adjusted  In  response  to  these 
commMits. 

On  September  11, 1992,  the  Coast 
Guard  published  a  final  rule  entitled 
Stabihty  Design  and  Operational 
Regulations  in  the  Federal  Regi^er  (57 
FR  41812)  which  adopted  periodic 
survey  requirements  from  proposed 
Rule 

Renson  for  Sus|M'nMon  <)i  r  (tectire  Date 

Following  publication  of  the  final 
rule,  five  letters  were  received 
questioning  the  cost  and  applicability  of 
the  periodic  lightweight  surveys  in  46 
CFR  §  170.210  to  mobile  offshore 
drilling  units  (MODUs)  and  small 
passenger  vessels.  These  issues,  as 
related  to  MODUs,  were  again  raised 
during  the  National  Offshore  Safety 
Advisory  Committee  meeting  on 
December  1,  1992,  at  New  Orleans, 
Louisiana.  As  a  result  of  the  information 
received,  the  Coast  Guard  issued  a 
notice  indefinitely  suspending  the 
effective  date  of  periodic  survey 
requirements  under  46  CFR  170.210  on 
December  10, 1992. 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  notice  are  Ms.  Patricia  L 
Carrigan,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  and  LT  Ralph 
L.  Hetzel.  Project  Counsel.  Office  of 
Chief  Counsel. 

Request  for  Data,  Information,  and 
Comments 

This  notice  encourages  the 
submission  of  specific  information  and 
comments.  It  is  the  goal  of  the  Coast 
Guard  to  propose  regulations  that  will 
best  address  both  the  safety  and 
operational  needs  of  vessels.  However, 
due  to  the  variety  of  vessels  affected  by 
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the  requirement  in  §  170.210  and  the 
lack  of  comments  submitted  to  the 
docket  for  certain  vessel  t^-p^s,  it  was 
difficult  to  adequately  address  and 
analyze  the  effect  that  this  regulation 
would  have  on  all  vessel  types. 
Therefore,  the  Coast  Guard  again  seeks 
input  on  aspects  associated  with 
compliance  witn  §  I'OZIO  from  vessel 
owners,  operators,  naval  architects, 
shipyards,  Coast  Guard  and 
classification  society  inspectors, 
consumers,  and  others  involved  with 
the  affected  vessels  Interested  persons 
are  invited  arid  eiiLuuraged  to 
participate  by  submitting  written  views. 
data  or  arEurr;-'n's  ^nd,  if  possible, 
attending  the  pun.ic  hearing. 

The  Coast  Guard  would  liice  members 
of  the  concerned  public  to  comment  on 
a  number  of  specific  issues.  In 
considering  these  issues,  the  following 
specific  vessel  types  should  be 
addressed  separately  in  order  to  allow 
the  Coast  Guard  to  accurately  evaluate 
the  applicability  and  cost  of  the 
suspended  section  of  th.s  reg^ulation; 

(a)  Tank  vessels  (Su'txiiapter  D)  (Do 
not  address  vessels  which  qualify  for 
the  ex.stmg  applicability  exceptions  in 
§  170  210iei(2).  (ei(3).  (e)(5).  or  (eK6).l: 

fb)  Large  passenger  vessels 
(Subchapter  H)  [Do  not  address  vessels 
which  qualify  for  the  existing 
applicabihtv  exceptions  in 
§'170  210'ei(3)  or  ''e)(6).!: 

(c)  Miscellaneous  industrial  and  cargo 
vessels  (Subchapter  I)  [Do  not  address 
vessels  which  qualify  for  the  existing 
applicabihtv  exceptions  in 

§170  210(e!!3l,  feii5),  or  (el(6).): 

(d)  MODUs  (Subchapter  I-A)  [Do  not 
address  vessels  which  qualify  for  the 
existing  applicability  exceptions  in 
§170.210iei(3;,  feiu'i,  or  {e)(6).l. 

(e)  Special  purpose  vessels 
(Subchapter  R!  [Do  not  address  vessels 
which  qualify  for  the  existing 
applicabiUty  exceptions  in 

§  170.210(e)(3)  or  (e)(6). 1, 

(f)  Small  passenger  vessels 
(Subchapter  T)  [Do  not  address  vessels 
which  qualify  for  the  existing 
applicability  exceptions  in 

§  170.210(e)(1).  (e)(3)  or  (6)(6).I;  and 

(g)  Oceanographic  research 
(Subchapter  U)  vessels  [Do  not  address 
vessels  which  qualify  for  the  existing 
applicabilitv  exceptions  in 

Sl'O  210(e)(3)  or  (e)(6). 1, 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  !CGD  39-037), 
identify'  the  specific  area  of  the  section 
to  wbuch  each  comment  applies,  and 
include  supporting  documents  or 
sufficient  detail  to  indicate  the  reason 
for  each  comment  Receipt  of  comments 
will  be  ackr.owledged  if  a  stamped  self- 


addressed  post  card  or  envelope  is 
enclosed  with  the  comments. 

All  comments  received  before  the 
expiration  of  the  comment  penod  will 
be  considered  before  further  action  is 
taken  on  this  section  of  the  stability 
regulations.  After  completion  of  fiirther 
investigation  of  this  issue,  the  Coast 
Guard  expects  to  publish  either  a 
supplemental  notice  of  proposed 
rulemaking  or  a  new  effective  date  for 
this  section. 

Specific  Issues  on  Need  and 
Applicability 

issue  Mt  is  rare  that  a  single 
identifiable  hazard  is  the  sole  cause  of 
a  stabiUty  casualty;  however  weight 
growth  has  been  identified  as  a 
contributing  factor.  Weight  growth  is  the 
unaccounted  for  accumulation,  deletion, 
or  relocation  of  untracked  amounts  of 
weight,  such  as  dunnage,  waste,  paint, 
redecoration,  disused  but  not  discarded 
equipment  and  spare  parts,  sludge  and 
similar  materials.  Accurate  tracked 
weight  changes  to  a  vessel  are  not 
considered  to  be  weight  growth.  To 
allow  a  better  evaluation  of  the  scope  of 
this  problem,  please  provide  comments 
concerning  the  amount  of  weight  growth 
you  have  seen  or  experienced  Please 
provide  specific  examples  of  amount  of, 
or  lack  of.  weight  growth  over  a  specific 
period  of  time  on  a  given  size  and  type 
of  vessel  as  evidenced  by  the  discovery, 
or  lack  of  discovery,  of  weight  changes 
during  subsequent  inspections, 
deadweight  surveys,  inclining  tests,  or 
casualty  investigations. 

Issue  2.  Where  weight  changes  have 
been  discovered  at  subsequent 
deadweight  surveys  or  inclining  tests. 
please  comment  on  whether  there  was 
a  reduction  or  increase  in  stability 
(change  in  CM  or  KG)  due  to  untracked 
weight  changes.  Please  include  specifics 
of  vessel  type  and  size. 

Issue  3.  Under  current  regulations, 
vessels  are  inclined  only  at  the  time  of 
build,  after  a  major  modification,  or  if 
the  stability  is  questioned  by  the  Officer 
In  Charge  of  Marine  Inspections  (OCMI). 
This  means  that  while  the  vessel  meets 
the  stability  criteria  at  these  specific 
times,  at  any  time  thereafter  the  vessel 
may  no  longer  meet  the  stability  criteria 
due  to  untracked  weight  changes.  46 
CFR  170.210  requires  that  a  deadweight 
survey  check  be  made  on  5  year 
intervals  to  verify  that  a  vessel  still 
meets  the  stability  requirements  and 
that  the  stability  information  carried 
aboard  the  vessel  is  still  appropriate. 
Please  comment  on  whether  this  time 
period  is  appropriate  or  if  the  interval 
should  be  different  for  different  vessel 
types. 


Issue  4  No  specific  requirements  on 
the  actual  recording  of  changes  in 
weight  onboard  vessels  are  given  in  the 
regulations.  Therefore,  the  type  and 
amount  of  records  maintained  on  weight 
changes  will  vary  among  operators. 
While  some  operators  try  to  be  diligent 
and  track  all  known  weight  changes. 
other  operators  track  only  those  changes 
they  think  will  substantially  effe<:t  their 
lightship  weight.  Even  for  prudent 
operators,  some  weight  growth  will  go 
unrecorded  because  of  the  nature  of  the 
problem.  Draft  m.arks  and  load  lines 
may  or  may  not  serve  as  indicators  of 
weight  growth.  Other  than  a  periodic 
weight  check,  please  comment  by 
suggesting  other  reliable  methods  that 
could  effectively  be  used  to  evaluate 
weight  growth  problems?  Please  be 
specific  and  provide  any  available  data 
that  supports  your  suggestion. 

I<isue  5  The  Coast  Guard  regulations 
set  minimum  standards  for  .safety.  It  is 
the  Coast  Guard's  position  that  the 
tolerances  in  §  170.201(b)  are  reasonable 
and  achievable  and  that  excessive 
weight  change  over  a  vessel's  life 
without  a  stability  review  is  an  unsafe 
practice  Please  comment  concennng 
whether  the  margins  in  §  170.210(b)  are 
reasonable  or  unreasonable.  Please 
explain  the  basis  for  your  opinion  and 
supply  any  available  data  that  supports 
vour  answer. 

Issue  6  In  §  170.210(e)(5).  vessels 
regulated  under  Subchapter  D,  or 
Subchapter  I  of  this  Chapter,  whose 
lightweight  displacement  comprises  less 
than  35  percent  of  their  total  fully 
loaded  displacement  are  exempted  from 
the  periodic  lightweight  venfication. 
This  exemption  was  added  to  the  final 
rule  after  reviewing  the  arguments  and 
data  provided  in  the  comments  on 
vessels  such  as  oceangoing  cargo  ships 
and  tankers,  showing  that  changes  m 
these  vessels'  lightweight  has  a 
significantly  smaller  effect  than  that  of 
other  ship  types.  However,  realizing  that 
fixed  permanent  ballast  is  considered  to 
be  a  part  of  a  vessel's  lightweight,  in 
your  comments,  please  consider 
whether  the  lightweight  used  in  this 
exemption  ratio  should  exclude  the 
weight  of  the  permanent  ballast  or  if  the 
ratio  should  be  adjusted  to  account  for 
permanent  ballast. 

Issues  Concerning  Requirement  Costs 

Issue  7.  Concern  has  been  raised 
about  the  cost  of  these  requirements.  In 
\our  comments  provide  estimated  costs, 
it  known,  for  performing  a  deadweight 
survey  vs.  a  full  inclining  test  on  a  given 
type  and  size  of  vessel.  Please  include 
item.ized  data  on  out-of-service  costs, 
professional  fees  and  any  ancillary 
costs,  if  available.  In  calculating  the 
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estimated  costs,  remember  that  if  is  not 
always  neces,sary  for  all  the  items  not 
part  of  the  lightweight  to  be  removed 
from  the  vessel  to  complete  a 
deadweight  survey  It  is  necessary, 
howpver,  to  accurately  record  the 
weight  and  location  of  each  item  not 
part  of  the  lightweight 

Issue  8  At  the  time  some  owners 
purchase  a  vessel,  they  elect  to  not 
purchase  the  stabihty  related  vessel 
plai-iS  This  problem  seem.s  to  apply 
mainly  to  small  passenger  vessels 
(Subchapter  T)  There  is  a  concern  that 
if  redrawn  plans  are  nec^^ssarv,  some 
differences  in  vessel  characteristics 
could  result  from  variances  between  the 
old  and  new  plans  rather  than  from  any 
changes  in  the  vessel.  Please  comment' 
on  the  expected  accuracy  of  new  hnes 
plans  drawn  of  an  existing  small 
passenger  vessel.  In  your  comments 
consider,  for  vessels  not  having  their 
original  vessel  plans,  whether  it  may  be 
possible  to  alleviate  the  need  for  new 
plans  and  still  meet  the  safety  goals  of 
this  section  of  the  regulation 

Issue  9  One  estimated  cost,  provided 
in  the  comments  on  the  NTRM,  was  for 
redrawn  small  passenger  vessel  lines 
plans  at  $4000-$6000.  All  vessels 
normally  undergo  some  degree  of 
modification,  improvement,  or  repair 
sometime  during  their  hfe  that  require 
having  a  set  of  the  vessel's  plans.  If  the 
vessel  owTier  does  not  choose  to  buv  the 
plans  for  the  vessel  at  the  time  of  build, 
the  owner  must  stiil  be  responsible  for 
the  cost  of  rech-awn  plans  when 
improvements,  maintenance,  or  repairs 
are  done  on  the  vessel.  Owners 
purcnasing  a  vessel  sometime  after 
build  must  also  figure  into  the  purchase 
the  costs  of  me  plans  for  the  vessel  to 
carry  out  im.provements,  maintenance, 
or  repairs.  It  is  the  Coast  Guards 
position  that  an  owner's  decision  on 
whether  or  not  to  acquire  the  relevant 
vessel  plans  at  the  time  of  build  or 
purchase  of  tne  vessel  is  their  own,  and 
not  a  cost  attrit)utable  to  periodic 
lightweight  verification.  Please 
comment  on  whether  a  prospective 
purchaser  of  a  new  or  a  usea  vessel 
should  consider  the  cost  of  securing  the 
vessel  plans  and  documentation 
necessary  to  carry  out  imiprovements. 
maintenance,  or  repairs  if  possible, 
discuss  anv  other  reasons  to  have  vessel 
plans  other  than  to  comply  with 
§  1 70.210.  In  your  comments  explain 
the  basis  for  your  opinion.  Also,  for 
specific  vessel  types  and  sizes  you  may 
have  knowledge  about,  please  estimate 
general  costs  associated  with  redrawing 
of  vessel  plans  in  your  comments. 

Issue  2  0.  Piesase  consider  the 
geographic  locations  and  facilities 
•available  to  perform  deadweight  surveys 


for  different  vessel  tvpes  m  vour 
comiments  Discuss  advantages  or 
disadvantages  associated  with  specific 
vessel  types  or  sizes  during  performance 
of  deadweight  survey  and/or  inclining 
tests  dockside,  or  in  the  case  of  MODUs, 
on  station 

Issues  Released  to  ImpiementaUon 

Issue  11.  The  Coast  Guard  intends  to 
phase-in  the  requirement  for  periodic 
lightweight  verification  over  a  five  year 
period  as  stated  in  §  170.210(a)(2).  For 
each  affected  vessel,  the  date  by  which 
its  initial  periodic  lightweight 
verification  must  be  carried  out  will  be 
determined  by  a  number  of  factors, 
including  the  history  and  condition  of 
the  vessel,  the  date  of  the  vessel's  last 
lightweight  verification,  the  date  of  the 
vessel's  next  credit  drydocking,  and  the 
expiration  date  of  the  vessel's  Load  Line 
Certificate.  The  Coast  Guard  intends 
that  this  verification  be  completed  in 
conjunction  vdth  other  required  surveys 
to  try  to  avoid  a  vessel  being  taken  from 
service  solely  to  perform  the  lightweight 
verification.  The  Coast  Guard  will 
publish  a  Navigation  and  Inspection 
Circular  containing  specific  guidance  on 
the  phase-m  process.  Please  comment 
on  whether  this  type  of  phase-in  period 
,'s  appropriate.  If  possible,  please 
suggest  improvements  in  the 
implementation  of  this  phase-in  period. 
Consider  whether  it  should  be  shorter, 
longer  or  keyed  to  different  vessel 
requirements. 

Issue  12  In  the  final  rule,  the  Coast 
Guard  agreed  that  "bare  bones"  vessels 
which  are  constructed  or  operated  such 
that  a  significant  amount  of  weight 
growth  cannot  occur  would  be 
exempted  from  this  requirement 
through  the  application  of 
§  170.210(e)(6),  Please  discuss  in  your 
comments  specific  vessel  types  that 
should  qualify  for  this  exemption.  Also, 
Liie  procedure  under  consideration  for 
obtaining  this  exemption  is  as  follows: 

Step  1  Apply  to  local  OCMI  for  this 
exemption  providing  background  and 
data  on  the  specific  vessel  that  supports 
the  contention  that  the  vessel  is  a  "bare 
bones"  vessel  and  it  is  not  subject  to 
significant  weight  wowth . 

Step  2.  The  0CN5,  as  the  authority 
most  familiar  with  the  operation  of  the 
particular  vessel,  will  add  either  an 
endorsement  or  a  recommendation  for 
aenial.  before  forwarding  the  request  to 
Commandant. 

Step  3.  Commandant(G-MTH)  will 
either  erant  or  deny  the  request  for  the 
exem:ption  based  on  the  input  received 
from  the  requestor  and  the  OCMI  while 
maintaining  an  equivalent  application 
of  this  exemption  across  all  Coast  Guard 
districts. 


This  procedure  should  allow  latitude  to 
the  OCMI  in  determining  whether  or  not 
a  vessel  needs  a  periodic  survey.  Please 
comment  on  whether  this  procedure 
could  be  improved  and  still  maintain 
latitude  for  OCMI  and  equivalency  of 
application  among  districts. 

Pixblic  Hearing  Meet  in  c  Date 

The  Coast  Guard  hai>  uciermined  that 
the  opportimity  to  make  oral 
presentations  will  aid  the  rulemaking 
process  and  a  pubUc  hearing  is  planned. 
The  pubhc  hearing  is  set  for  8  a.m.  to 
12  p.m.  on  August  5, 1993  in  room  2415 
of  Coast  Guard  Headquarters, 
Washington.  DC  20593.  More 
information  about  this  public  hearing  is 
available  by  contacting  the  person  listed 

in  FOfl  FURJvtFR  INCOPMA-noN  COTTACT. 

Requirement  tor  i'cr n.i!.:,  i,  •„,;'.' weight 

\  tTifu  ation 

The  section  containing  the 
requirements  under  discussion  is 
reproduced  below  for  reference. 

1170^10    Ughtweight  varification. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  verification  of  a 
vessel's  lightweight  displacement  and 
longitudinal  center  of  gravity  is  required 
for  all  vessels,  including  vessels  built 
prior  to  January  3,  1984.  as  follows: 

(1)  The  owner  must  conduct  a 
deadweight  survey  at  intervals  not 
exceeding  5  years  to  determine  the 
lightweight  displacement  and 
longitudinal  center  of  gravity,  unless 
otherwise  authorized  by  the 
Commandant. 

(2)  For  each  vessel,  the  date  by  which 
its  initial  periodic  fightweight 
verification  must  be  carried  out  will  be 
determined  by  the  OCMI  by 
consideration  of  a  number  of  factors. 
These  factors  include  the  history  and 
condition  of  the  vessel,  the  date  of  the 
vessel's  last  lightweight  verification,  the 
date  of  the  vessel's  next  credit 
drydocking,  and  the  expiration  of  the 
vessel's  Load  Line  Certificate. 

(3)  An  authorized  Coast  Guard 
representative  must  be  present  at  each 
deadweight  survey  conducted  under 
this  section. 

(4)  If  the  deviation  bom  the 
lightweight  displacement  and 
longitudinal  center  of  gravity  does  not 
exceed  the  values  in  paragraph  (b)  of 
this  section,  the  owner  must  certify  to 
the  Commanding  Officer.  Marine  Safety 
Center  that  the  lightweight 
characteristics  have  not  changed.  The 
Commanding  Officer,  Marine  Safety 
Center  may  accept  the  certification  or 
require  the  owTier  to  provide  supporting 
calculations  for  review  and  approval. 
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Cb)  The  owner  must  conduct  a 
stability  test  in  accordance  with  subpart 
F  of  this  part,  if — 

(1)  The  deviation  of  the  lightweight 
displacement  calculated  from  the  last 
stability  test  exceeds  3  percent  of  the 
lightweight  displacement; 

(2)  The  deviation  of  the  longitudinal 
center  of  gravity  calculated  from  the  last 
stability  test  exceeds  1  percent  of  LBP 
(length  between  perpendiculars); 

(3)  The  deviation  from  the  previously 
approved  lightweight  displacement, 
updated  by  documented  alterations, 
exceeds  2  percent  of  the  lightweight 
displacement,  or 

(4)  The  deviation  from  the  previously 

approved  longitudinal  center  of  gravity, 
updated  by  documented  alterations, 
exceeds  1  percent  of  LBP. 

(c)  If  a  stability  test  is  required  by 
paragraph  \b]  of  this  section,  the 
stability  booklet  m.ust  be  updated  in 
accordance  with  §  170  110  to  reflect  the 
current  stability  condition  of  the  vessel. 

(d)  The  deadweight  sur/ey  required  in 
paragraph  (aj(l)  of  this  section  must  be 
repeated  as  part  of  the  stability  test 
required  in  paragraph  fb)  of  this  section, 
unless  the  entire  stability  test  including 
the  deadweight  survey  is  completed  at 
the  same  time 

fe)  Periodic  lightweight  verification  is 
not  required  for  the  followng: 

(Ij  Vessels  to  which  the  simplified 
stability  test  of  §171.030  of  this  chapter 
was  applied; 

(2)  Vessels  with  an  est:miated 
lightweight  center  of  gravity  determined 
in  accordance  with  §  170  200; 

(3)  Vessels  to  which  §  170.175(d) 
apphes, 

(4)  Self-elevating  mobile  offshore 
drilling  units; 

f5)  Vessels  regulated  under 
Subchapter  D  or  Subchapter  I  cf  this 
Chapter  whose  lightweight 
displacement  compnses  less  than  35 
percent  of  their  total  faliy  loaded 
displacement;  or 

(6)  Ves,sels  exempted  by  the 

Com.mandant. 

Dated-  I'or.e  16,  1993, 
A.E.  Henn, 

RearAdrr.iml.  I  S  Coast  Guard,  Chief,  Office 

ofManne  Safety:  Secunty  and  Environmental 

Protection 

[FR  Doc,  93-160:'9  Filed  7-7-93;  8.45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Dockst  No«.  92-259,  90-4,  92-295;  FCC 
93-2841 

Cable  Act  of  1992— Must-Carry  and 

Retransmission  Consent  Provisions 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
conection  to  the  Commission's 
Clarification  Order,  which  was 
published  Thursday,  June  10, 1993  (58 
FR  32449).  The  Clarification  Order 
responded  to  a  number  of  issues  raised 
in  a  Request  for  Declarator}'  RuUng  filed 
jointly  by  the  Association  of 
Independent  Television  Stations,  Inc. 
and  the  National  Association  of 
Broadcasters.  That  action  clarified  the 
requirements  of  the  must-carry  rules 
adopted  to  implement  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act"). 

EFFiCTlVH  DATE:  June  10,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman.  Mass  Media 
Bureau,  Policy  and  Rules  Division,  (202) 
632-5414. 

StJPPtEME^frARY  INFORMATION: 
Background 

The  Clarification  Order  that  is  the 
subject  of  this  correction  provided 
explanations  of  the  new  rules  adopted 
to  implement  the  broadcast  signal 
carriage  provisions  of  the  1992  Cable 
Act,  which  were  published  on  April  2, 
1993  (58  FR  1735G)  That  action  was 
intended  to  facilitate  com.pliance  with 
the  new  must-carry  rales  consistent 
with  Commission  and  Cx^ngressionai 
intent. 

Need  for  Correction 

As  pubUshed,  the  clarification  of  the 
final  rules  contains  an  error  in  the  listed 
docketed  proceedings  affected  by  that 
action  which  mav  prove  misleading  and 
is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  dockets  cited  in  the 
June  10, 1993,  publication  on  page 
32449,  third  column,  in  the  docket 
heading  for  the  clarification  of  the  final 
rules,  which  were  the  sub)ect  of  FR  Doc. 
93-13595,  axe  corrected  as  follows;  [MM 
Docket  Nos.  92-259.  90-^,  92-295.  FCC 
93-284). 


Federal  Communications  Commission. 
Willianj  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-15830  Filed  7-7-93;  8;45  am) 
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47  CFR  Part  76 

[MM  Docket  No«.  92-259,  90-4,  92-295;  FCC 
93-278] 

Cable  Act  of  1992— Must-Carry  and 
Retransmission  Consent  Provisions 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correction  to  final  rule, 

SUMMARY:  This  document  contains  a 
correction  to  the  Comm.ission's  Order, 
which  was  pubhshed  Thursdav.  June 
10,  1993  (58  FR  32452).  That  Order 
denied  requests  for  stay  submitted  by 
the  National  Cable  Television 
Association  and  Yankee  Microwave, 
Inc.  seeking  postponement  of  the 
effective  dates  of  the  rules 
implementing  the  must-carr>-  and 
retransmission  consent  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  ("1992 
Cable  Act"). 

EFFECTIVE  DATE:  June  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman,  Mass  Media 
Bureau,  Policy  and  Rules  Division,  (202) 
632-5414. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Order  that  is  the  subject  of  this 
correction,  the  Commission  denied  two 
stay  requests  of  its  final  rules  adopted 
to  implement  the  must-carry  and 
retransmission  consent  provisions  of  the 
1992  Cable  Act,  which  were  published 
on  April  2,  1993  (58  FR  17350),  In  the 
Order,  the  Commission  stated  that  the 
parties  did  not  demonstrate  a  need  to 
stay  the  rules  and  that  the 
implementation  of  the  rules  as  adopted 
balances  the  interests  of  broadcasters 
and  cable  operators. 

Need  for  Correction 

As  published,  the  denial  of  stay  of  the 
final  rules  contains  an  error  in  the  listed 
docketed  proceedings  affected  by  that 
action  which  may  prove  misleading  and 
is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  dockets  cited  in  the 
June  10, 1993,  publication  on  page 
32452.  first  column,  in  the  docket 
heading  for  the  denial  of  the  stay 
requests  of  the  final  rules,  which  were 
the  subject  of  FR  Doc.  93-13596.  are 
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(  orrectpd  as  follows;  [MM  Docket  Nos, 
92-259,  90--},  92-295,  FCC  93-278). 

Ffdnrai  Commanications  Commission. 
VV'iUiam  F.  Caton, 
Acting  Secivtary. 
IFR  Do<-,  9,3-15831  Piled  7-7-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Adminlstrallon 

49  CFR  Parts  21  fl  and  229 

[Docket  No,  U-7.  Notice  5j 
R!N213(>-AA53 

Event  Recorders 

AGENCY:  Federal  Railroad 
Administration  (ERA). 
ACTION:  Final  rule. 

SUMMARY:  FRA  is  acting  to  improve  the 
safety  of  railroad  operations  and  to 
enhance  the  quality  of  information 
available  for  post  accident 
investigations  by  requiring  event 
recorders  on  fast  trains,  by  requiring 
that  event  recorders  be  effectively 
maintained,  and  by  requiring  that  the 
data  recorded  by  event  recorders  be 
preserved  following  a  reportable 
accident. 

DATHS:  This  final  rule  is  effective 
.Novtsmber  5,  1993.The  date  for 
compUance  with  the  duty  to  preserve 
accident  data  (§  229,135(d))  and  with 
the  duty  to  periodically  inspect  event 
recorders  (§  229.25(e))  is  November  5. 
1993.  The  date  for  compliance  with  the 
duty  to  have  an  in-ser\'ice  event 
recorder  in  the  lead  locomotive  of  any 
train  operated  faster  than  30  miles  per 
hour  (§  229,135(a))  is  January  16, 
1995. The  date  for  submitting  petitions 
for  reconsideradon  under  FRA's  Rules 
of  Practice.  49  CFR  211, 29(a).  is  no  later 
th:>n  September  7, 1993 
FOa  FURTHEH  rNFORMAUON  CCNTACr;  Rolf 
Mowatt-Larssen,  Chief,  Motive  Power 
and  Equipment  Division,  Office  of 
Safety  Enforcement,  RRS-14,  Room 
8326,  Federal  Railroad  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  (telephone  202-366-4094),  or 
Thomas  A.  Phemister,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW„  Washington,  DC  20590  (telephone 
202-366-0635). 

SUPPLEMENTARY  INFORMA^ON: 

Statutory-  Background 

Sections  10  and  21  of  the  Rail  Safety 
Improvement  Act  of  1988  (RSIA),  Public 


Law  100-342,  102  Stat   B24  nunc  ^.; 
1988),  provide  that 

The  Secretary  shall,  within  18  months  after 
the  date  of  the  enactment  of  the  Rail  Safety 
Improvement  Act  of  1988.  issue  such  rules, 
regulations,  standards,  and  orders  as  may  be 
necessary  to  enhance  safety  by  requiring  that 
trains  be  equipf)ed  with  event  recorders 
within  1  year  after  such  rules,  regulations, 
orders,  and  standards  are  issued.  If  the 
Secretary  finds  that  it  is  impracticable  to 
equip  trains  as  required  within  the  time 
limit,  the  Secretary  may  extend  the  deadline 
for  compliance  with  such  requirement,  but  in 
no  event  shall  such  deadline  be  extended 
past  18  months  after  such  rules,  regulations, 
orders,  and  standards  are  issued.  The  term 
"event  recorders"  means  devices  that  record 
train  speed,  hot  box  detection,  throttle 
position,  brake  application,  brake  operations, 
and  any  other  function  the  Secretary 
considers  necessary  to  record  to  assist  in 
monitoring  the  safety  of  train  operation,  such 
as  time  and  signal  indication;  and  are 
designed  to  resist  tampering. 

Sec,  21.  Tampering  With  Safety  Devices. 

Section  202  of  the  Federal  Railroad  Safety 
Act  of  1970  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(o)(l)  The  Secretary  shall issue  such 

rules,  regulations,  orders,  and  standards  as 
may  be  necessary  to  prohibit  the  willful 
tampering  with,  or  disabling  of,  specified 
raikoad  safety  or  operational  monitoring 
devices. 


and  labor),  the  supply  mdustry, 
individual  citizens,  and  sister  Federal 
agencies  were  so  generous  with  their 
timp  and  their  knowledge. 


Procewiin:;''  to  r.'aif- 

On  November  23,  1988,  FRA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  this 
docket.  53  FR  47557.  The  ANPRM 
summarized  the  state  of  FRA's 
knowledge  about  event  recorders,  called 
for  written  comments,  and  announced  a 
public  hearing  to  gather  further 
information.  The  substantive  comments 
submitted  by  interested  parties,  the 
testimony  given,  and  the  exhibits 
received  at  the  January  1989  hearing 
were  helpful  to  the  agency. 

On  February  3,  1989,  in  a  related 
proceeding,  FRA  pubUshed  a  final  rule 
in  Docket  RSOR-10  (54  FR  5485). 
F^ibbshed  primarily  in  implementation 
of  section  21  of  the  RSIA,  that  rule 
prohibited  tampering  with  event 
recorders  and  granted  limited  authority 
to  deactivate  such  devices  as  were 
currently  installed. 

On  June  18, 1991,  FRA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  this  docket.  56  FR  27931.  The  NPRM 
summarized  the  issues  surfaced  by  the 
ANPRM  and  the  comments  of  interested 
parties  on  those  issues.  Two  pubUc 
hearings  were  held  in  order  to  facilitate 
public  participation;  the  vnitten 
comments  submitted  in  response  to  the 
NPRM  are  extensive,  detailed,  and 
helpful,  FRA  is  grateful  that  the 
regulated  community  (both  management 


B<s(  kground 

As  reported  in  the  ANPRM,  raihoad 
industry  statistics  show  that  there  were 
approximately  20,000  locomotive  units 
in  service  on  the  major  freight  railroads 
and  Amtrak  at  the  close  of  1988.  The 
vast  majority  of  these  were  in  freight  or 
passenger  road  service.  About  two- 
thirds  of  the  fleet  has  been  added  since 
1970  and  just  under  one-fourth  of 
locomotives  are  eight  years  old  or  less. 
Of  the  road  locomotives  in  the  national 
fleet,  over  17,000  are  owned  and 
operated  by  ten  major  railroads  and 
Amtrak. 

Every  major  railroad  uses  event 
recorders  of  some  type.  More  than 
10,500  locomotives  are  now  equipped 
with  a  recorder  retaining  eight  or  more 
events  and  over  3,500  carry  recorders 
for  two  or  three  events.  This  total  of 
about  14,000  locomotives  is  a  significant 
increase  from  the  nearly  7,500 
locomotives  determined  to  be  equipped 
at  the  time  FRA  published  the  ANPRM 
in  this  proceeding  in  November  1988; 
more  than  70  percent  of  the  road 
locomotives  on  the  nation's  major 
railroads  are  now  equipped  with  some 
form  of  event  recorder. 

What  An  Event  Recorder  Does 

Comments  made  in  response  to  both 
the  ANPRM  and  the  NPRM  show  that 
the  public  perception  of  the  role  anr" 
capabilities  of  an  event  recorder  is 
largely  based  on  the  use  made  of  such 
devices  in  the  air  transport  industry.  In 
the  investigation  of  an  air  disaster,  it  is 
often  the  flight  data  recorder  that, 
together  with  the  cockpit  voice  recorder. 

f)rovides  either  the  key  clues  about  what 
lappened  leading  up  to  the  crash  or  the 
most  reliable  verification  of  a  disaster 
hypothesis  based  on  observations  made 
of  the  debris.  The  importance  of  a  flight 
data  recorder  stems  from  the  complex, 
three  dimensional  environment  in 
which  airplanes  move,  the  typical 
disintegration  of  the  aircraft  when  it  hits 
the  ground,  and  the  fact  that  the  plane 
may  fall  to  earth  a  considerable 
distance,  both  vertically  and 
horizontally,  frtjm  the  actual  "place" 
where  the  catastrophic  event  took  place. 

By  contrast,  railroads  operate 
fundamentally  in  two  dimensions  and. 
except  in  rare  cases,  investigators 
usually  have  significantly  more 
wreckage  at  the  actual  site  of  the 
accident  from  which  they  c«n  glean  the 
clues  that  lead  to  a  determination  of 
cause.  None  of  the  locomotive  event 
recorders  in  common  use  on  America's 
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railroads  records  as  wide  a  rani^e  of  d,ri'a 
as  the  black  bo,xes  m  a  commercial 
airplane  and  FR.\  has  not  found  anv 
railroad  equipping  its  locomotives  with 
anvthmg  like  the  ccKkpit  voice 
recorders  found  in  large  passenger 
airplanes  This  preamble  will  contain  a 
brief  discussion  of  a  plan  FR.^  has  to 
significantly  advance  the  development 
of  event  recorders  for  railroads;  it  will 
draw  on  the  experience  of  the  airline 
industry. 

Section  10  of  the  RSIA  defines  an 
event  recorder  as  a  device  that  records 
"train  speed,  hot  box  detection,  throttle 
position,  brake  application,  brake 
operations,"  and  other  functions  the 
Secretary  considers  necessary  to  assist 
in  monitoring  the  safety  of  train 
operations,  "such  as  time  and  signal 
indications." 

The  newer  recorders  in  common  use 
by  the  railroad  industry,  those  on  the 
more  than  10,500  road  locomotives 
already  equipped  w^iih  a  device  that 
records  at  least  eight  events,  accumulate 
the  following  information: 

l.Time; 

2.  Speed; 

3.  Traction  motor  amperage. 

4.  Distance  traveled; 
5  Throttle  position; 

6.  Dynamic  brakes; 

7.  Locomotive  independent  brake:  and 

8.  Train  brake  pipe  pressure  reducUon. 

A  iN-pical  locomotive-mounted  device 
records  (on  magnetic  tape  or  in  digital 
form  in  a  computer  "memory")  the  last 
48  hours  of  locomotive  events.  The 
information  is  stored  on  three  data 
channels,  with  a  fourth  dedicated  to 
tracking  elapsed  time. 

The  timing  channel  carries  a  constant, 
analog  signal  of  6.25  Hertz  used  as  a 
time  reference,  especially  when  the  data 
are  played  back.  This  channel  is  used  in 
the  generation  of  time,  speed,  and 
distance 

A  second  channel  records  wheel 
revolutions.  When  calibrated  for  drive 
wheel  diameter,  this  chaimel.  working 
with  the  time  signal,  is  used  to  generate 
unit  speed  and  distance  travelled. 

A  third  channel  records  traction 
motor  current,  thus  measuring  the 
amo'jjit  of  "work"  the  motor  is 
performing  -Among  other  derivatives  of 
these  data  are  the  determination  of  the 
presence  and  force  of  the  dynamic 
brake. 

The  fo'orth  channel  records  what  has 
been  called  a  "digital  word."  Such  a 
word,  with  eight  "bits  of  infomnaticn.  is 
used  to  retain  information  on  throttle 
position,  automatic  brake  pipe  pressure, 
application  of  the  locomotive  (the 
"independent")  brake,  and  such 
parameters  as  direction  of  travel.  Each 
condition  is  sampled,  placed  into 


correct  order  wilhin  the  eight-bit  digital 
word,  and  recorded  When  and  if  these 
data  are  retrieved,  a  plavback  unit  reads 
and  decodes  the  proper  sequence  and 
displays  the  data  on  a  readout  medium 
sucn  as  a  strip  chart.  Because  the 
"digital  word"  recorder  collects  and 
stores  "samples"  of  conditions,  a 
condition  change  may  be  noted  after  the 
time  in  which  it  actually  happens.  This 
lag  may  be  as  much  as  1 5  seconds. 

Skilled  technicians  can  use  recorder 
data  to  recreate,  typically,  a  history  of 
the  last  48  hours  of  a  locomotive's 
operation.  While  airplane  black  boxes 
usually  retain  only  the  final  minutes  of 
a  trip,  locomotives  need  to  record  over 
a  longer  interval.  Unless  damaged,  for 
instance,  the  power  consist  on  a  train  is 
often  used  to  remove  from  the  scene  any 
cars  still  on  the  tracks,  clearing  them  for 
the  rerailing  and  cleanup  crews.  A  48- 
hour  "tape  loop"  is  common,  both  to 
t)rovide  a  picture  of  the  entire  trip 
eading  up  to  the  accident  and  to  allow 
the  locomotives  pulling  a  train  involved 
in  an  accident  to  play  a  clean-up  role 
without  "erasing"  essential  data  by 
recording  over  it. 

Experts  in  accident  reconstruction  use 
all  available  data  to  determine  the  cause 
of  an  accident  and  are  almost  always 
successful.  Sometimes,  the  initial 
determination  is  relatively  easy:  if  the 
cars  are  tipped  off  the  track  and  lying  in 
consist  order  along  the  outside  of  a 
curve,  overspeed  is  a  safe  initial 
assumption.  Cause  is  also  readily 
determined  from  visible  evidence  in 
cases  such  as  a  broken  wheel  on  the  first 
car  derailed,  a  rail  turned  under  the 
second  locomotive,  or  marks  of  a 
derailed  wheel  down  the  ties  until  that 
car  meets  a  switch  or  a  grade  crossing. 
Other  accidents  are  more  difficult  to 
analyze,  and  even  seemingly  simple 
accidents  may  occasionally  have 
contributing  causes  that  elude 
investigators.  FRA  believes  it  has 
generally  been  successful  in 
determining  the  cause  of  an  accident, 
whether  or  not  event  recorder  data  are 
available.  Of  the  nearly  300  accidents 
(of  all  types,  including  grade  crossing 
accidents  and  employee  fatalities) 
directly  investigated  by  the  agency  each 
year,  all  but  3  to  6  percent  are  closed 
with  a  known  cause  or  causes.  Because 
of  the  nature  of  the  railroad 
environment,  it  is  usually  possible  to 
interview  the  crew  and  learn  from  them 
what  was  happening  immediately  before 
the  accident.  With  recorder  data,  the 
accuracy  of  their  statements  can  be 
verified,  as  can  the  accuracy  of  a  train 
simulation  nin  on  the  basis  of  their 
statements. 

Event  recorder  data  increase  both  the 
quality  and  the  quantity  of  information 


available  to  the  investigator,  an 
especially  important  factor  in  analyzing 
complex  post-accident  scenes  When  the 
death  of  the  head-end  crew  means  that 
eyewitness  testimony  is  not  available,  or 
when  the  combined  effects  of 
derailment,  collision,  or  fire  make  it 
extremely  difficult  to  read  the  physical 
evidence,  the  event  recorder  may 
provide  or  lead  to  vital  intelligence 
otherwise  destroyed. 

Even  though  they  cannot  guarantee 
discoverv  of  the  cause  of  an  accident, 
event  recorder  data  have  demonstrated 
their  utility.  On  May  12, 1989,  a 
Southern  Pacific  train  ran  away  on  a  hill 
outside  San  Bernardino,  California,  and 
derailed  at  a  curve  near  the  bottom  of 
the  hill  Portions  of  the  train  and  its 
cargo  landed  in  a  residential  area, 
resulting  in  four  fatalities,  two  serious 
injuries,  and  seventeen  minor  ones.  An 
earlv  suspected  cause  was  poor  train 
handling  by  the  crew,  but  after  rigorous 
analysis  of  all  the  data,  including  that 
available  from  the  event  recorders,  the 
National  Transportation  Safety  Board 
absolved  the  crew  from  blame.  Instead, 
the  crucial  factors  included  a  failure  to 
accurately  report  the  total  weight  of  the 
train,  a  failure  to  tell  the  crew  about  the 
condition  of  trie  djmam.ic  brakes 
available  to  thera.  and  an  unclear 
operating  rule  about  brake  applications 
witl-i  heavT  trailing  tormage  on  grades. 
At  San  Bernardino,  it  was  immediately 
obvious  that  the  train  left  the  tracks 
because  it  was  going  too  fast,  but  the 
data  provided  by  the  on-board  event 
recorder  also  allowed  investigators  to 
look  more  closely  at  and  for  the  cause 
of  the  overspeed.  Once  this  was  known, 
a  "lessons  learned"  approach  led  to 
operational  corrections  aimed  at 
enhancing  the  quality  of  information 
available  to  the  engineer  and  improving 
the  decision-making  capabilities  of  this 
kev  position.  FRA  understands  that 
Southern  Pacific  has  made  operational 
changes  to  its  tram  handling 
procedures,  including  a  change  in  its  air 
brake  rules,  as  a  result  of  the 
information  learned  in  this  accident 
investigation. 

The  Presence  of  Event  Recorders  in  the 
Railroad  Industry 

As  noted,  major  freight  railroads  in 
the  United  States  already  have  more 
than  70  percent  of  their  road 
locomotives  equipped  with  an  event 
recorder  of  some  type,  because  most 
trains  are  powered  by  more  than  one 
locomotive,  it  is  well  within  probability 
that  up  to  90  percent  of  the  major  freight 
railroads'  trains  are  equipped  with  event 
recorders,  Essentially  all  of  the  National 
Railroad  Passenger  Corporation's 
(Amtrak's)  locomotives  are  equipped 
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and,  while  FRA's  infoimation  is  not 
fully  complete,  some  commuter 
railroads  have  event  recorder  equipped 
locomotives  and  others  are  working 
with  the  supply  industry  to  develop  the 
"standard"  commuter-railroad  event 
recorder. 

Only  a  very  few  of  the  switching  and 
terminal  railroads  and  smaller  line-haul 
companies  have  equipped  their 
locomotives  with  event  recorders,  but 
these  power  units  are  most  often  used 
in  low  speed  operations  for  which  speed 
indicators  are  not  required. 

So  far  as  FRA  has  been  able  to 
determine,  virtually  all  new  road 
locomotives  purchased  by  major  United 
States  railroads  are  factory  equipped 
with  an  event  recorder  capable  of 
gathering  and  retaining  information  on 
the  parameters  estabUshed  by  the  RSIA, 
vdth  one  exception:  "Hot  box"  (over- 
heated journal)  detection.  The  reasons 
for  not  recording  this  "event"  on  a 
locomotive-mounted  recorder  are 
simple:  First,  the  railroads  have 
determined  that  hot  box  readings  should 
be  recorded  and  monitored  at  central 
locations.  Second,  wayside  hot  box 
detector  signals  axe  now  routed  to  other 
locations  on  a  railroad;  bringing  that 
signal  "on  board"  could  be  done,  but 
recording  data  on  the  locomotive  that 
are  now  recorded  elsewhere  would  be 
duplicative  and  would  serve  no 
apparent  safety  purpose.  Third,  FRA 
believes  that  the  present  method  of  hot 
box  detection  and  recording  is  more 
complete  than  merely  recording  an 
overly  hot  journal  reading  on  a  moving 
recorder;  it  is  also  more  secure  in  that 
there  is  virtually  no  chance  that  the  data 
would  be  destroyed,  altered,  or 
tampered  with  in  an  accident. 

Some  railroads  notify  the  crew  of  a 
train  passing  a  hot  box  detector  of  both 
negative  and  positive  readings  but  the 
common  procedure  is  either  to  call  the 
crew  with  orders  to  stop  and  Inspect  a 
suspected  hot  box  or  to  have  a  wayside 
indicator  convey  the  same  message.  In 
either  event,  the  fact  of  the  detection  of 
a  suspected  over-heated  journal  and  of 
the  notification  to  the  crew  is  recorded 
and  available  for  examination  b\  W..A 
ar.d  railroad  officials.  FRA's  review  of 
the  railroad  industry's  practices 
regarding  hot  box  detection,  reporting, 
and  recordirg  have  convinced  tiie 
agency  that  no  additional  requirements 
are  necessary.  There  wobld  he  no  safetv 
purpose  se.rved  by  requiring  tiie 
recording  cf  hot  box  detection  by  a 
device  mounted  on  a  locomotive 

Cost  and  Utility  Considerations 

Approximately  10,500  of  the  nearly 
20,000  locomotives  operated  by  the 
railroads  are  now  equipped  with  either 


an  eight  (6)  tracJc  or  a  digital  recorder: 
Essentially  ail  of  Amtrak's  locomotives, 
the  great  majority  of  Class  I  freight 
railroads'  locomotives,  and  far  fewer 
commuter  and  short  line/regional 
raih-oad  locomotives.  FRA  estimates  that 
equipping  enough  locomotives  with 
event  recorders  to  comply  with  the  rule 
issued  in  this  notice  will  cost  the 
raibt>ads  slightly  less  than  $46  million, 
with  an  annual  maintenance  cost  of  just 
under  $1.8  million.  According  to  the 
regulatory  impact  analysis  in  the  docket 
of  this  proceeding,  the  major  railroads 
will  bear  49  percent  of  this  cost,  the 
short  hnes  and  regional  railroads  about 
5  percent,  and  the  commuter  railroads 
about  45  percent. 

Because  the  smaller  freight  railroads 
are  not  now  equipped  vsdth  recorders  as 
a  general  rule,  the  cost  impact  of  a  rule 
requiring  event  recorders  on  each 
locomotive  would  be  borne 
disproportionately  by  this  segment  of 
the  industry.  However,  section  10  of  the 
RSIA  does  not  require  each  locomotive 
to  be  equipped;  the  statutory 
requirement  is  that,  where  necessary  to 
enhance  safety,  trains  shall  be  equipped. 

Unlike  gooa  brakes,  sound  track,  and 
qualified  engineers,  event  recorders 
only  indirectly  prevent  accidents.  Their 
primary  safety  benefit  hes  in  their  use 
as  a  tool  to  diagnose  train  handling 
accidents,  to  continue  building  a 
knowledge  base  of  accident  causation 
and,  through  sampling  actual  train 
movements,  to  evaluate  changes  in 
methods  of  train  operation.  Event 
recorders  also  provide  a  way  to  sample 
the  train-handling  ability  of  an  engineer 
in  a  real-world  environment.  Another 
regulatory  proceeding.  Docket  No. 
RSOR-9,  Qualifications  for  Locomotive 
Engineers,  (56  FR  28228)  has  dealt  more 
directly  with  the  potential  appUcations 
for  event  recorders  in  monitoring  the 
performance  of  locomotive  engineers. 

The  Need  for  Event  Recorders 

FRA  has  determined  that  event 
recorders  enhance  railroad  safety. 
Whether  they  are  used  to  aid  accident 
analysis,  to  monitor  locomotive 
engineers'  performance,  or  to  monitor 
equipment  performance,  event  recorders 
provide  data  that  are  fi-ee  from  bias,  firee 
from  the  inconsistent  powers  of  human 
observation,  and  free  from  the  possible 
taint  of  self-interest.  The  data  extracted 
from  recorders  can  be  played  over  and 
over  as  part  of  the  analysis  process 
without  losing  their  consistency. 

Event  recorders  provide  FRA  with  a 
growing  pool  of  verifiable  factual 
information  about  how  trains  are 
operated  and  what  happens  when  they 
become  part  of  an  accident  Even  the 
;  resence  of  p\  "nt  recorder  data  will  not 


ensure  the  discovery  of  the  cause  of 
every  accident  nor  eliminate  all  sources 
of  controversy  about  causation,  but  as 
showrn  in  the  Southern  Pacific's  San 
Bernardino  derailment,  event  recorder 
data  can  help  direct  the  attention  of  an 
accident  investigator  to  possible  causes 
not  at  first  suspected.  In  addition,  by 
reducing  the  potential  for  bias  from 
accident  investigations,  the  data  from 
event  recorders  can  help  pinpoint 
operational  changes  that  may  prevent 
the  next  accident. 

Issue*  a ''1(1  i''>.:<vcussion 

Those  filing  comments  and  presenting 
testimony  at  the  hearings  held  following 
nubhcation  of  the  NPRM  in  this  matter 
neve  provided  the  agency  with  a  wealth 
of  facts  and  informed  opinions  and  have 
been  extremely  helpful  to  FRA  in 
resolving  the  issues.  Eleven  persons  or 
organizations  made  formal  statements  at 
one  of  the  two  hearing  sessions  and  37 
sets  of  comments  were  filed,  including 
the  supplemental  comments  filed  by 
several  parties  after  the  hearings.  In 
addition  to  participation  by  large  and 
small  railroads  and  their  industry 
associations,  FRA  has  received  material 
from  rail  labor,  from  manufacturers  of 
event  recorders  and  related  equipment, 
from  specialized  parts  of  the  railroad 
industiy,  and  from  private  individuals. 
An  alphabetical  list  of  those  submitting 
statements  follows: 

American  Association  of  Private  Car  Owners, 

Inc. 
American  Short  Line  Railroad  Association 
Association  of  American  Railroads 
Bach-Simpson,  Inc. 
Bates.  JR.,  Representative,  UTU  Local  103- 

E 
Bessemer  and  Lake  Erie  Railroad  Company 
Brotherhood  of  Locomotive  Engineers 
Consolidated  Rail  Corporation 
CP  Rail  Legal  Ser\'ices 
CSX  Transportation,  Inc 
The  Everett  Railroad  Company 
Iowa  Traction  Railroad 
Keokuk  Junction  Railway 
Kyle  Railways,  Inc. 
Long  Island  Rail  Road 
Metro  North  Commuter  Railroad 
National  Transportation  Safety  Board 
NJ  Transit 

Norfolk  Southern  Corporation 
On-Track  Corporation 
Phillips,  Theodore 

Port  Authority  Trans-Hudson  Corporation 
The  Railway  Association  of  Canada 
Railway  Labor  Executives  Association 
Santa  Cruz.  Big  Trees  &  Pacific  Railway 

Company 
Southeastern  Pennsylvania  Transportation 

Authority 
St.  Louis  Steam  Train  Association 
Tourist  Railway  Association 
United  Transportation  Union 
Wisconsin  Central  Ltd. 

While  most  commenters  spoke  or  wrote 
on  more  than  one  issue,  and  while  most 
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of  the  comments  supported  the 
positior.isl  of  a?  least  one  other 
commenter,  the  issues  themselves  were 
grouped  around  a  few  key  points 

Rather  than  attempt  to  paraphrase 
each  commenter's  response  to  each  of 
the  proposed  reg^alatory  sections  in  the 
NPRM,  FR.\  believes  it  is  better,  and 
more  understandable,  to  discuss  the 
several  key  issue?  m  this  proceeduig 
and  to  relate  the  tiirust  of  the  comments 
en  each  of  these. 

What  events  should  be  recorded?  The 
RSL\  def.nes  event  recorders  as  devices 
that  record  "tram  speed,  hot  box 
detection,  throttle  position,  brake 
application,  brake  operations,  and  other 
functions  the  Secretary  considers 
necessary  to  record  to  assist  m 
monitonng  the  safetv  of  train 
operation  "  FRA  determined,  as 
explained  above,  that  the  recording  of 
hot  box  detection  was  more  effectively 
accomplished  at  a  central  location  than 
on  board  a  train,  but  proposed  in  the 
NPRM  to  define  an  event  recorder  as  a 
device  to  monitor  and  record  '"speed, 
direction  of  motion,  time,  distance, 
throttle  position,  and  brake  applications 
and  operations  (including  d>Tiamic 
brake  applications  and  operations)."  No 
commenter  said  anvthing  against  FR,\'s 
proposal  to  continue  the  present  method 
of  monitoring  and  recording  hot  boxes 

Some  commenters  proposed  adding  to 
the  "events"  tc  be  re<:ordedi  suggested 
candidates  include  the  bell/hom,  cab 
signals,  wavside  signals,  and  other 
automated  signal  features.  Other 
commenters  requested  that  som.p 
present  devices,  either  capable  of 
recording  only  time,  speed,  and 
distance,  or  capable  of  recording  the 
proposed  events  but  for  a  shorter  time 
and  only  while  the  locomotive  is  in 
motion,  be  "grandfathered."  that  is.  be 
considered  as  acceptable  alternatives 
pending  a  phase-in  period 

FK^  senously  considered  adding  a 
requirement  to  record  the  ^a^ctioning  of 
the  bell  or  horn  but  has  not  done  so  for 
now  because  samplh-^.g  rate  of  the 
industry  "standard"  magnetic  tape 
machine  can  result  m  a  lag  of  several 
seconds  between  the  sounding  of  the 
horn  and  the  captunng  of  it  on  tape  .*.* 
mainline  speeds,  such  a  delay  means 
that  locating  the  point  at  which  the  horn 
blew  is  conjecture  at  best  and  hom/bell 
data  of  that  caliber  have  no  utility  m 
accident  Investigation.  As  will  be 
discussed  below,  FR.\  will  be  working 
towards  a  true  "state  of  the  art"  event 
recorder  and  will  consider  requiring 
recording  the  hom-Tjell  then. 

Hot  box  detector  readings  happen 
outside  the  cab  and  so  do  wayside 
signal  aspects,  bringing  this  information 
on  board  requires  precise  and  expensive 


technology  for  which  there  is  no  current 
pressing  need.  A  "wayside  signal"  is 
one  placed  along  side  the  track  (or 
above  itj  and  that  displays,  by  means  of 
lights  or  signal  "arms,"  information 
about  the  occupancy  or  condition  of  the 
track  ahead  of  the  train.  The  signals  are 
changed  either  by  the  passing  of  a  train 
or  from  a  central  control  station.  Just  as 
there  is  no  signal  inside  a  motor  vehicle 
that  the  traffic  Ught  ahead  has  turned 
red.  wavside  signals  do  not  have  a 
corresponding  reading  at  the  control 
stand  of  a  locomotive  engineer,  FR,.\ 
will  continue  to  evaluate  the  need  to 
record  wayside  signals,  particularly  as 
event  recorders  improve. 

Cab  signals  are  another  matter 
entirely;  they  aheady  appear  inside  the 
cab  at  the  engineer's  control  stand. 
Wiring  an  event  recorder  to  pick  up  the 
aspect  being  displayed  is  not  only 
relatively  easy,  but  will  provide  a 
"witness"  to  the  display  that  would 
otherwise  not  be  available  At  least  one 
commenter  said  that  recording  cab 
signals  would  help  resolve  issues  as  to 
the  cause  of  accidents  where  signals  are 
involved.  FR.\  agrees  and  this  final  rale 
adds  cab  signals,  where  the  locomotive 
is  so  equipped,  to  the  parameters 
reqiiired  to  be  recorded 

The  major  railroads  have,  as  might  be 
expected,  installed  a  number  of  different 
types  of  event  recorders  on  their 
equipment.  In  addition  to  recorders  that 
fully  comply  with  the  final  rule 
announced  by  this  notice,  some  have 
installed  machines  that  retain  data  only 
on  time,  speed,  and  distance.  These 
railroads  have  requested  that  these 
machines  be  "grandfathered"  for  ten 
years  (reduced  to  five  in  testimony  at 
one  of  the  hearings)  to  allow  the  orderly 
phase-in  of  newer,  more  complete 
recorders.  Other  commenters  urged  FRA 
not  to  allow  a  three-event  recorder  to 
serve  as  the  only  event  recorder  on  a 
train. 

FRA  is  aware  that  the  three-event 
recorder  has  a  good  history'  of  helping 
accident  investigators  reconstruct  what 
happened,  but  these  devices  simply  do 
not  provide  all  the  data  FRA,  as  guided 
by  the  RSIA  and  its  own  experience, 
believes  necessarv'  Accordingly,  three- 
event  recorders  cannot  be 
"grandfathered,"  but  FRA  knows  that  it 
is  impracticable  to  replace  these 
recorders  m  a  short  time,  both  because 
too  many  units  would  have  to  be 
changed  out  in  the  time  available  and 
because  there  is  the  strong  probabiUty 
that  the  supply  industry  could  not  meet 
a  sudden  spike  in  orders  for  more 
capable  event  recorders.  For  these 
reasons,  the  final  rule  in  this  docket 
provides  for  an  eighteen  month  phase- 
in  period. 


Because  the  rule  in  this  matter 
requires  that  trains  rather  than 
locomotives  be  equipped,  railroads  with 
large  numbers  of  three-event  recorders 
may  be  able  to  accomplish  with 
equipment  scheduling  what  their 
mechanical  departments  are  not  able  to 
accomplish  with  purchase  and 
installation  of  complying  event 
recorders.  Certainly  any  requests  for 
waiver  and  extension  of  time  would 
have  to  deal  with  all  possible  means  of 
achieving  compliance 

Another  kind  of  event  recorder  in  use 
m  significant  numbers  in  the  North 
American  locomotive  fleet  records  the 
required  events  but  only  while  the  tram 
is  moving  and  only  for  the  most  recent 
eight  hours  of  movement.  (A  locomotive 
making  several  stops  will  produce  a 
tape  that  extends  back  over  considerably 
more  than  the  most  recent  eight  clock 
hours.)  Eight  hours  is  enough  in 
virtually  all  cases  to  get  a  clear  picture 
of  any  equipment  problems  with  the 
locomotive  on  which  the  recorder  is 
installed  and  certainly  enough  to  note 
train  handling  difficulties  immediately 
prior  to  an  accident,  If  the  train  pulled 
by  a  locomotive  thus  equipped  is 
involved  in  an  accident  and  the 
locomotive  is  needed  to  assist  in  wTeck 
clearing,  the  operating  railroad  c^n  pres 
er\'e  the  evidence  recorded  just  prior  to 
the  accident  by  disconnecting  the 
recorder,  that  is,  by  taking  it  out  of 
service  in  the  manner  allowed  by  the 
final  rule.  The  primary  problem  with 
these  machines  is  that  they  do  not 
record  air  brake  tests  made  while  the 
train  is  standing;  FRA  believes, 
however,  that  this  lack  will  not  fatally 
affect  accident  reconstruction.  FR^^  does 
not  beUeve  that  the  motion-only 
recorder  is  the  way  for  the  future,  but 
will  allow  units  in  place  as  of  the  date 
of  pubUcation  of  this  final  rule  to  be 
"counted"  in  assembling  power  consists 
to  move  trains. 

The  commuter  railroads  suggested 
that,  for  them,  the  recorded  parameters 
need  to  be  different.  FRA  sees  the 
functional  peu^meters  required  by  this 
rule  as  broad  enough  to  address  the 
needs  of  the  commuter  railroads.  Taken 
together,  for  instance,  it  would  appear 
that  "throttle  position"  and  "brake 
applications  and  operations"  cover  the 
same  parameters  as  "motoring  mode" 
and  "braking  mode."  FRA  does  not  wish 
to  restrict  either  technological  advances 
or  the  unique  needs  of  any  segment  of 
its  regulated  community  and  the  agency 
thinlS  it  has  not.  FRA  believes  that  the 
event  recorder  "defined"  by  this  final 
rule  will  fit  the  operations  of  commuter 
railroads,  and,  indeed,  of  euiy  railroad 
within  FRA's  jurisdiction.  If  this  is  not 
the  case,  respondents  have  available  to 
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them  petitions  for  reronsidprstion  and 
petitions  for  waiver 

.Some  commenters  raised  issues  about 
the  recorder  s  sampling  intervals  and 
sampling  accuracy.  FRA  certamiv 
expects  that  event  recorders  will  b«  as 
.iccurate  as  present  standards  for  speed 
indicators  and  for  air  gauges,  but  the 
agency  realizes  that  more 
developmental  work  needs  to  be  done  in 
this  area.  FR.^  has  decided  not  to  further 
delay  the  requirement  to  have  event 
recorders  on  trains  and  will  postpone 
for  now  standards  that  would  require 
resolution  of  technological  issues  that 
are  intertwined  with  the  extended 
development  of  solid  state  recorders  and 
with  recommendations  that  event 
recorders  be  standardized  as  to  size, 
location,  and  crashworthiness.  Event 
recorder  developmental  issues  are 
discussed  in  more  detail  below. 

Several  participants  expressed  a 
desire  to  have  a  "status  indicator," 
usually  in  the  form  of  a  warning  light, 
to  show  the  engineer  whether  or  not  the 
event  recorder  is  working.  Such  lights 
are  typically  one  of  two  kinds:  either  . 
they  show  that  the  recorder  is  receiving 
electrical  power  or  they  show  that  the 
capstan  drive  (which  moves  magnetic 
tape  across  the  recording  heads)  is 
turning.  The  problem  with  botJi 
indications  is  that  they  do  not  show  that 
the  recorder  is  actually  capturing  data 
and  correctly  storing  it.  The  surest  way 
to  do  that  is  to  remove  the  tape  end  play 
it  back,  but  that  only  shows  tiat  the 
device  was  working.  FRA  will  delay  a 
requirement  for  a  status  light  until  one 
is  developed  that  will  truly  show 
whether  or  not  the  machine  is 
hjnctioning  as  intended. 

Finally,  one  participant  sought  a 
requirement  that  the  recorder  keep  a 
record  of  cars  in  the  train  that 
experience  undesired  emergency  brake 
^'plications.  The  problem  with  current 
'fichnology  is  that,  while  it  can  detect  an 
emergency  brake  application,  it  cannot 
pinpoint  the  location  of  a  "dynamiter" 
within  the  train.  This  participant  also 
requested  that  the  recorder  keep  track  of 
the  train's  profile,  or  weight 
d.stnbution.  FRA  is  not  aware  cf  an  on- 
tioard  recorder  that  will  measure  and 
record  this  information;  while  draft  and 
buff  forces  might  be  measurable  with  an 
adaptation  of  current  technology 
detecting  these  forces  beyond  the 
puihng  coupler  of  the  locomotive  is  not 
vet  a^ standard  option. 

What  trams  should  be  equipped  with 
event  recorders''  Section  10  of  the  RSIA 
requires  event  recorders  on  trams  where 
they  will  enhance  safety.  FR^  has 
discussed  at  some  length,  both  in  this 
preamble  and  in  the  preambles  to  the 
.\NPRM  and  the  NPRM  in  this  docket. 


that  the  primar,-  benefit  from  event 
recorders  is  the  assistance  they  provide 
to  accident  investigators  attempting  to 
reconstruct  complex  accidents.  The 
NPRM  proposed  that  all  passenger 
trains  and  freight  trains  operated  at  30 
miles  per  hour  or  faster,  pulling  more 
than  50  cars,  be  powered  by  at  least  one 
locomotive  with  an  event  recorder. 

Some  commenters  wanted  certain 
categories  of  railroads  eliminated  from 
the  requirements  for  event  recorders; 
others  wanted  certain  types  of 
operations.  Others  said  that  their 
equipment  wasn't  compatible  with 
event  recorders  or  that,  with  steam 
excluded,  it  was  unfair  not  to  also 
exclude  historical  diesel  or  electric 
locomotives.  Still  others  requested  that 
"passenger"  be  defined  to  exclude 
tourist  or  excursion  railroads  or  the 
operation  of  special  Christmas  or  charity 
trains.  Yet  another  commenter  wanted 
coverage  on  everything  operated  outside 
yard  hmits. 

Because  the  primary  benefit  of  the 
event  recorder  is  the  assistance  it  can 
provide  for  accident  analysis,  the 
requirement  to  equip  trains  can  only  be 
viewed  in  that  light.  Class  II  and  Class 
III  railroads  are  defined  by  the  Interstate 
Commerce  Commission  on  the  basis  of 
their  economic  activity,  not  their 
operating  speeds.  To  exclude  "tourist." 
"excursion,"  "historic,"  "museum,"  and 
other  special  trains  by  defining  those 
persons  who  ride  them  as  other  than 
"passengers"  strains  credibility. 

FRA  has  reconsidered  its  initial 
proposal  to  include  train  length  and 
speed  as  joint  criteria  for  determining 
which  operations  must  be  covered  with 
an  event  recorder  and  has  concluded 
that  speed  alone  should  govern.  As  was 
pointed  out  in  the  NPRM,  the  energy 
that  must  be  dissipated  in  a  train 
accident  varies  with  the  square  of  speed. 
Requiring  that  both  speed  and  trailing 
tonnage  be  considered  introduces 
unnecessary  complication,  especially 
when  no  distinction  is  made  between 
empty  and  loaded  cars. 

Likewnse,  FR.^  realizes  that  accident 
complication  is  more  a  function  of 
speed  than  of  equipment  and  that  an 
"unequipped"  speed  for  passenger 
service  is  both  possible  and  justified. 
While  FRA  recognizes  a  special  duty  of 
caroowed  to  railroad  passengers,  this 
agency  is  also  aware  that  passenger 
trains  have  significant  operational  and 
equipment  differences  from  freight 
trains  and  that  these  differences  lead  to 
more  predictable  behavior  in  an 
accident  by  the  passenger  equipment.  In 
general: 

•  Passenger  trains  have  faster  acting 
brakes  than  freight  trains  (with  less  draft 
gear  slack  their  brake  control  valves  can 


be  designed  to  produce  faster 
application); 

•  Passenger  trains  have  a  graduated 
release  feature  and  a  higher  brake  pipe 
pressure;  with  a  brake  pipe  that  is 
typically  shorter  than  a  freight  train's, 
they  also  have  less  pressure  gradient; 

•  Passenger  trains  have  more  even 
brake  application  throughout  the  train 
because  there  is  only  a  little  variation 
between  the  empty  and  loaded  weight  of 
passenger  cars  and  because  there  is 
significantly  less  variation  in  density 
throughout  the  train; 

•  Passenger  trains  have  an  anti-skid 
feature  that  allows  more  controlled 
stops  under  adverse  traction  conditions; 

•  Passenger  equipment  in  general, 
and  commuter  equipment  in  particular, 
is  not  interchanged  away  from  its 
owner,  thus  allowing  inspection  and 
maintenance  forces  to  become  more 
famiUar  with  each  piece  of  equipment; 
and 

•  Commuter  operations  are 
characterized  by  tight  control  over  trains 
through  automatic  train  control, 
centralized  dispatching,  short  blocks, 
tight  schedules,  cab  signals,  and  short 
trains;  these  factors  allow  fairly  precise 
isolation  of  accident  causes. 

FRA  received  comments  strongly 
advocating  that  event  recorders  be 
required  regardless  of  speed  because  of 
the  number  of  accidents  that  happen  on 
low  speed  track;  other  comments  urged 
the  adoption  of  40  miles  per  hour  as  the 
appropriate  recorder/no  recorder  speed. 

FRA  is  not  persuaded  that  event 
recorders  need  to  be  present  in  order  to 
capture  information  about  accidents  that 
occur  on  low  speed  track.  FRA  has 
previously  concluded  that  the 
operational  safety  factors  inherent  in 
slow  speed  operations  are  not  sufficient 
to  require  that  all  locomotives  be 
equipped  with  speed  indicators  (49  CFR 
229.117).  To  now  require  the  equipping 
of  such  locomotives  with  event 
recorders,  which  do  not  directly    ■ 
enhance  the  locomotive's  operational 
safety,  is  not  appropriate.  Besides,  the 
rule  on  event  recorders  is  not  an  attempt 
to  provide  automated  analysis  of  every 
accident,  but  only  to  provide  an  aid  for 
expert  investigators  deaUng  with 
complicated  post-accident  scenes.  FRA 
has  determined  that  these  accidents  are 
more  likely  to  occur  during  higher 
speed  operations,  whether  tliose 
operations  are  of  freight  or  passenger 
trains.  FRA's  experience  is  that  Class 
two  track  (with  maximum  speeds  of  25 
miles  per  hour  for  freight  trains  and  30 
miles  per  hour  for  passenger)  does  not 
produce  the  kinds  of  complex  post- 
accident  environments  that  demand 
calling  the  full  capabiUties  of  event 
recorderc  into  play.  FRA  also  does  not 
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agrfe  with  the  suggestion  for  raising  the 
speed  to  40  rniles  per  hour  as  the 
r*^corder'no  recorder  thresholds  As 
noted  earher,  the  energy  that  must  be 
dissipated  in  an  acadent  rises 
geometntaliy  as  train  speed  increases. 
In  FRAs  judgement  the  types  of 
accidents  m  which  event  recorder  data 
will  prove  usii^ral  occur  at  speeds  higher 
than  30  muf»s  per  hour.  Thus,  this  final 
rule  requires  event  recorders  on  all 
trains  operating  faster  than  30  miles  per 
hour. 

To  a  degree,  the  remaining  commenter 
concerns  about  the  appropriate 
threshold  for  equipping  locomotives  are 
misplaced.  For  example,  the  rule  FRA  is 
adopting  amends  part  229  without 
altering  the  scope  or  applicability 
section  of  that  part.  Part  229  does  not 
apply  to  steam  locomotives  or  to 
railroads  that  are  not  part  of  the  general 
system.  Similarly,  operation  of  a  train 
without  a  recorder  for  special  occasions 
(e.g..  the  movement  of  historical 
equipment  on  the  general  system)  could 
possibly  be  accomplished  by  a  waiver  or 
the  use  of  complying  equipment  for  the 
lead  locomotive  without  unnecessarily 
complicating  the  regulatory  criteria  for 
when  event  recorders  must  be  present. 
Consequently,  the  final  rule  does  not 
contain  the  suggested  discrete  changes 
to  the  equipping  threshold. 

New  ana  rebuilt  locomotives.  FRA's 
initial  proposal  would  have  required 
event  recorders  on  all  new  and  rebuilt 
locomotives,  primarily  as  a  step  towards 
the  day  when  all  locomotives  (equipped 
with  speed  indicators)  would  have 
event  recorders.  The  "new  and  rebuilt" 
category  was  proposed  to  avoid  the 
economic  penalties  of  retrofitting  event 
recorders  to  otherwise  serviceable 
locomotives.  The  desirabiUty  of 
ultimately  equipping  all  locomotives 
was  underscored  by  comments  filed  by 
the  National  Transportation  Safety 
Board  (NTSB)  in  which  they 
emphasized  their  desire  to  capture  and 
have  available  data  concerning  the 
fiinctioning  of  each  locomotive  unit. 
Upon  review  of  the  comments  and 
testimony,  however.  FRA  has  decided 
not  to  require  all  new  and  rebuilt 
locomotives  to  be  equipped  with  event 
recorders  at  this  time  even  though  that 
is  the  unmistakable  trend  in  the 
industry.  First,  a  rale  keyed  to  new  and 
rebuilt  locomotives  does  not  refiect  the 
best  interpretation  of  the  mandate  in 
RSIA  to  equip  trains  where  doing  so 
will  enhance  safety.  FRA  beUeves  the 
option  it  has  chosen,  requiring  event 
recorder-equipped  lead  locomotives  on 
trains  operated  faster  than  30  miles  per 
hour,  does  sansfy  the  best  interpretation 
of  the  statute.  Second,  FRA  has  learned 
that  several  railroads  believe  that  the 


number  of  recorder  equipped 
locomotives  in  their  curront  fleet  will 
enable  them  to  comply  with  a 
requirement  for  an  event  recorder  in  the 
lead  locomotive  of  every  train  operated 
at  more  than  30  miles  per  hour  For 
these  railroads,  a  requirement  to  equip 
each  new  or  rebuilt  locomotive  with  an 
event  recorder  would  be  an  unjustified 
burden. 

"Heavy-electric"  commuter 
equipment.  Much  of  the  service 
provided  by  commuter  railroads,  and  it 
is  estimated  that  this  group  of  railroads 
will  bear  about  45  percent  of  \h6 
industry's  cost  for  event  recorders,  uses 
locomotives  that  are  not  essentially 
different  from  those  of  Amtrak  or  the 
freight  raihoads,  at  least  in  so  far  as 
equipping  them  to  comply  with  this  rule 
is  concerned.  FRA  is,  however,  aware 
that  a  significant  number  of  carriers  use 
"heavy-electric"  equipment,  that  is, 
passenger  carrying  cars  that  are  capable 
of  self-propulsion  (by  drawing  power 
from  ground  level  "third  rails"  or 
overhead  catenary). 

Just  as  the  design  of  this  equipment  is 
different  from  that  of  typical 
locomotives,  the  operating 
characteristics  for  this  equipment  are 
different.  Heavy  electric  equipment,  in 
particular,  is  not  interchanged  away 
from  its  owner  (thus  allowing 
inspection  and  maintenance  forces  to 
become  more  familiar  with  each  piece  of 
equipment)  and  different  in  that  heavy 
electric  operations  are  characterized  by 
tight  control  over  trains  through 
automatic  train  control,  centralized 
dispatching,  short  blocks,  tight 
schedules,  cab  signals,  and  short  trains. 
These  differences,  however,  do  not 
provide  a  basis  for  treating  heavy 
electric  operations  differently  under  this 
rule,  hideed,  the  use  of  this  equipment 
for  the  transportation  of  passengers  and 
the  relatively  high  speeds  and  short 
headways  that  characterize  this  type  of 
service  clearly  require  that  it  be  subject 
to  this  final  rule.  Each  train  comprised 
of  heavy  electric  equipment  must  have 
an  in-service  event  recorder  in  the  lead 
locomotive. 

Railroads  using  heavy-electric 
equipment,  and  Long  Island  Railroad. 
Metro  North  Commuter  Railroad,  NJ 
Transit,  Port  Authority  Trans-Hudson 
Corporation,  and  Southeastern 
Pennsylvania  Transportation  Authority 
all  submitted  statements  in  response  to 
the  NPRM,  have  provided  valuable 
insight  into  their  unique  equipment  and 
into  their  operating  environrrients.  FR.\ 
appreciates  the  activities  of  the  hed%7- 
electric  commuter  operators  in  working 
with  the  supply  industry  to  develop  a 
"standard"  commuter-railroad  event 
recorder.  This  agency  is  aware  of  the 


technological  problems  facing  heavy- 
electnc  operators,  especially  the  poor 
performance  of  magnetic  tape  recorders 
in  tunnel  operations.  FR.^  welcomes  a 
continuing  dialogue  with  the  commuter 
railroads  concerning  the  use  of  newly 
developed  diRUal  recorders. 

All  Locomotr.es.  The  ?^TSB 
commented  that  all  locomotives  in  a 
train  should  be  equipped  in  order  to 
permit  accident  investigators  to 
determine  the  performance  of  each 
locomotive  lu  the  consist.  In  addition  to 
the  obvious  cost  implications  of  this 
suggestion,  there  are  sound  reasons  for 
not  attempting  to  mandate  equipping  all 
locomotives  at  this  time.  FRA  knows 
that  event  recorder  technology  is  likely 
to  advance  rapidly.  Accordingly,  rather 
than  establish  a  nile  that  would 
eventually  require  an  event  recorder 
meeting  today's  standard  on  every 
locomotive  (except  those  traveling  so 
slowly  they  do  not  even  need  speed 
indicators),  ¥¥^\  believes  that  it  is  wise 
to  wait  to  see  whether  the  recorders 
themselves  become  significantly  better 
than  they  now  are.  FRA  agrees  with  the 
NTSB  that  standards  should  be  set  for 
sampling  iniervals.  the  ranges  of 
recorded  parameters,  and  the  accuracy 
of  their  recording.  Performance 
standards  for  accident  survivability 
should  be  explored,  with  the  objective 
of  attaining  cost  effective  improvements 
that  will  prevent  destruction  of  data  by 
fire  or  impact.  It  is  also  likely  that 
standardized  data  extraction  protocols 
would  enhance  the  utility  of  the  event 
recorder  immensely.  As  good  as  these 
ideas  are,  FRA  cannot  simpily  bring 
them  into  being  by  mandating  them. 
Time  will  be  required  to  bring  these 
concepts  to  mature  and  practical 
fruition. 

The  Federal  entity  with  more 
experience  than  any  other  in  reading 
and  using  event  recorders  is  the  NTSB. 
FRA  will  be  consulting  with  the  Board 
to  determine  how  best  to  use  its 
expertise  in  working  with  the  supply 
industry,  the  railroads,  and  other 
interested  parties,  including  most 
certainly  t.huse  representing  the 
locomotive  engineers,  to  develop 
standards  for  accuracy,  for 
crashwortliine&s.  and  for  utility  for  the 
next  generation  of  event  recorders. 
Equipping  trains  operating  faster  than 
30  miles  per  hour  now  with  event 
recorders,  maintained  as  required,  will 
also  enhance  this  effort  by  helping  to 
create  a  data  base  about  recorders 
themselves. 

Where  shoi^ld  the  event  recorders  be? 
The  NPRM  would  have  required  that 
anv  one  of  the  locomotives  powering  a 
tram  carry  an  in-service  event  recorder 
For  recording  the  basic  events  of  a  trip. 


UMI 


Federal  Register  /  Vol,  58,  No.  129  /  Thursday. 


uiv 


B,   1993       Rules  and  Regulations  36bll 


this  might  have  been  adequate,  but  FIL'\ 
has  determined  that  the  recorder  will  be 
most  helphil  if  it  records  the  events 
happening  m  the  locomotive  occupied 
by  the  engineer,  that  is.  the  lead 
locomotive  C)n;v  that  locomotive,  for 
instance,  can  record  the  cab  signal 
aspect  displayed  to  the  engineer, 
because  every  subsequent  locomotive  in 
the  power  consist  will  "see"  the  most 
restrictive  aspect  as  soon  as  the  iead 
unit  passes  the  signal.  Only  the  lead 
locomotive's  device  will  record  the 
engineer's  actions  in  throttle  control  or 
m  setting  up  the  dynamic  brake — 
recorders  on  L-ailmg  units  will  note  the 
"messagB"  received,  the  action  they 
were  rwquested  to  take,  but  only  the  lead 
locomotive  will  record  the  direct  input 
of  the  person  in  control. 

The  Vtenefits  of  this  ere  evident  both 
for  accident  analysis  and  for  evaluating 
the  performance  of  the  engineer. 
hxpenence  shows  that  a  good  engineer 
can  give  an  accurate  narrative  account 
of  the  events  of  a  trip  leading  up  to  an 
accident.  In  the  past,  these  expknations 
have  been  programed  into  simulators 
and  the  recreations,  more  often  than  not. 
show  that  the  person  at  the  control 
stand  correctly  described  what  took 
place.  With  the  in-service  event  recorder 
required  to  be  in  the  lead  unit, 
additional  verification  will  be  provided. 

The  final  rule  requires  that  trains 
cp«rated  faster  than  30  miles  per  hour 
must  have  an  in-service  event  recorder 
in  the  lead  locomotive.  In  order  to  keep 
the  recorder  in  the  lead  unit  as  much  of 
the  time  as  possible  without  requiring 
undue,  and  possibly  dangerous, 
switching  of  locomotives  within  the 
power  consist,  the  final  rale  also  states 
that  a  lead  locomotive  with  its  recorder 
taken  out  of  service  may  not  remain  as 
the  lead  locomotive  beyond  the  next 
■ilendar  day  inspection. 

FR.^  is  aware  tnat  push-pull 
fom muter  operations  don't  have  a 
traditional  "locomotive"  at  the  lead  in 
one  direction  and  that  this  may  present 
pronlems  in  some  cases.  The  ideal 
s  ;lut;nn  would  be  for  the  actions  taken 
at  the  engineer's  stand  in  the  control  car 
to  be  recorded  on  the  device  in  the 
locomotive.  This  agency  welcomes 
suggested  solutions  for  any  operations 
V  here  this  part  of  the  final  rule  presents 
problems. 

How  should  event  recorders  be 
wnir.tained''  The  NPRN!  proposed  a 
requirement  that  event  recorders  be 
maintained  at  the  quarterly  periodic 
inspection,  according  to  wTitten 
instructions  which  were  to  tlie  kept  at 
the  site  of  the  work;  this  requirement 
supplemented  a  more  basi^.  perfonriance 
requirement,  that  the  ovent  recorders  on 
trains  be  "in-service."  Two  commenters 


objected  and  wanted  mamtena-ic  c 
requirements  more  tightly  drawn.  FR.\ 
agrees  that  the  proposal  left  room  for 
conf'.ision. 

The  iine  between  a  performance 
standard  end  a  regulatory  specification 
is  hard  to  draw  and  the  performance 
specification  is  often  criticized  for  being 
either  too  lax  or  so  strict  that  it  becomes 
what  one  safety  expert  called  "a  hanging 
rule:"  any  deviation  from  perfection  is 
an  offense.  Obviously,  neither  extreme 
was  intended  by  FRA  and  a  definition 
of  "In-service"  has  been  added  to 
§  229.5.  In  addition,  FRA's  final  rule 
now  states  explicitly  that  the  quarterly 
maintenance  procedure  shall  include  a 
thorough  test  of  all  of  the  operating 
functions  captured  by  the  recorder  and 
that  the  readout  of  the  test  tape  showing 
the  results  of  this  systems  check  shall  be 
kept  with  the  locomotive  maintenance 
records  until  the  next  one  is  filed.  FRA 
has  no  desire  to  create  unnecessary 
maintenance  burdens  on  the  railroads 
on  the  one  hand,  but,  on  the  other,  it 
cannot  condone  event  recorders  which 
fail  for  lack  of  effective  maintenance. 
Testimony  and  comments  by 
representatives  of  the  railroads  and  of 
the  suppliers  demonstrate  agreement 
that  a  properly  maintained  recorder  vsrill 
operate  from  one  quarterly  inspection  to 
the  next  without  failure,  \irtually  all  of 
the  time.  The  final  rule  recognizes  what 
Industry  has  said  and,  accordingly, 
requires  event  recorders  to  be 
maintained  so  well  that  90  percent  of 
them  are  still  functioning  as  intended 
when  they  arrive  at  the  quarterly 
inspection.  If  this  level  of  performance 
cannot  be  met  on  a  month-to-month 
basis,  the  final  rule  then  requires 
maintenance  intervals  and  practices  to 
be  adjusted  so  that  it  can. 

Although  no  parties  commented  on 
this  aspect  of  the  proposed  rule,  FRA 
notes  that  the  maintenance 
requirements  in  §  229.25  are 
"mandatory"  in  the  sense  that  §  229.23 
reqmres  all  non-complying  conditions 
to  be  corrected  before  the  locomotive  is 
used;  under  new  §  229.135(e)  a 
locomotive,  due  for  a  periodic 
inspection,  with  an  inoperative  event 
recorder  is  a  non-complying  locomotive 
under  §§  229.7  and  229.9.  This  means 
that  a  locomotive  with  an  inoperative 
recorder  may  not  be  dispatched  fi-om  the 
92-day  inspection. 

How  should  data  be  preserved 
following  an  accident?  The  NPRM 
proposed  two  ways  to  ensure  that  data 
in  the  event  recorder  are  preserved 
following  an  accident.  First,  tampering 
with  the  recorder  or  the  data  in  it  was 
prohibited  and  made  actionable  under 
civil  penalty  procedures  and 
proceedings  for  disqualification  from 


performing  safety-sensitive  functions. 
Second,  immediately  following  an 
accident,  the  railroad  was  required  to 
take  action  to  preserve  the  data  recorded 
by  the  event  recorder,  either  by 
safeguarding  the  locomotive  or  by 
removing  the  tape  or  the  recorder  itself 
and  storing  them  in  a  secure  place  for 
later  analysis. 

Severafcommenters  suggested 
amending  the  proposal.  The  railroads 
noted  that  they  need  immediate  access 
to  the  data  for  their  own  investigation, 
both  to  compare  the  recorder  readout 
writh  the  physical  evidence  and  to  direct 
their  search  of  the  derailment  site.  One 
commenter  suggested  that  FRA  be 
extremely  cautious  about  access  to 
recorder  data  in  the  post-accident 
environment  to  prevent  bias  from 
entering  the  investigation.  Another 
commenter  requested  timely  access  to 
recorder  data  by.  among  others, 
involved  rail  labor  organizations,  and 
theNTSB  asked  FRA  to  require  the 
railroads  to  comply  with  Board  rules  on 
the  preservation  oi  evidence. 

FRA  recognizes  the  legitimate  needs 
of  both  management  and  labor  to  the 
operational  data  stored  in  event 
recorders.  But  Congress,  in  enacting  the 
Rail  Safety  Improvement  Act  of  1988, 
said  that  event  recorders  were  being 
required  to  "enhance  safety."  This 
places  the  public  interest  at  the  top  of 
the  needs  to  be  satisfied  through 
analysis  of  event  recorder  data. 

FRA's  initial  proposal  attempted  to 
weave  together  the  investigatory  needs 
and  authorities  of  the  National 
Transportation  Safety  Board  and  of  this 
agency;  on  reflection,  and  considering 
the  wTitten  comments  and  oral 
testimony,  FRA  has  concluded  that  they 
are  best  handled  separately.  The  NTSB 
has  made  it  clear  that  they  want  only 
the  unread,  original  tape  or  other  data 
from  the  event  recorders;  FRA  is  willing 
to  let  the  railroad  analyze  recorder  data 
as  long  as  a  duplicate  original  is 
preserved  for  Federal  analysis. 

The  final  rule  provides  tnat.  after  an 
accident  reportable  to  the  Board,  the 
railroad  will  take  no  action  (except  as 
necessary  to  avoid  outright  destruction 
of  the  data)  until  the  Board  has  had 
eight  hours  from  the  time  of  notification 
of  the  National  Response  Center  to 
declare  that  it  will  conduct  an 
investigation  of  the  accident.  After  the 
eight  hour  period  (or  earlier  if  the  Board 
makes  a  "no  investigation" 
determination)  the  railroad  is  still 
required  to  preserve  the  data  on  an  FRA- 
reportable  accident;  the  difference  at 
this  level  is  that  the  company  can  now 
duplicate  it  and  put  the  copy  on  its  own 
readout  machine.  If,  during  the  eight 
hour  period,  the  Board  notifies  the 
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railroad  that  an  investigation  will  be 
conducted,  the  railroad  will  be  governed 
by  the  Board's  instructions. 

Relation  to  Other  Rulemaking 
Proceed .rss 

In  its  final  rule  proscribing  tampering 
with  safet}'  devices,  published  February 
3, 1989  (54  PR  5485),  FRA  required 
installed  event  recorders  to  be  operative 
unless  the  locomotive  was  being  hauled 
dead-in-tow  or  unless  the  event  recorder 
became  inoperative  enroute.  in  which 
case  FRA  imposed  a  notification 
requirement  similar  to  that  used  for 
certain  signal-related  equipment  that 
controls  or  restricts  train  operations. 
The  AAR  filed  a  Petition  for 
Reconsideration  in  that  Docket.  Some  of 
what  is  in  this  final  rule  responds  to 
that  petition. 

FRA  agrees  that  it  serves  no  safety 
purpose  to  create  a  situation  in  which 
a  locomotive  vv.thout  an  installed  event 
recorder  could  be  used  in  a  power 
consist  while  a  locomotive  with  an 
inoperative  event  recorder  could  not. 
FRA  notes  that  section  10  of  the  RSIA 
seeks  to  have  event  recorders  not  on 
locomotives  bat  on  those  trains  where 
the  equipment  is  necessary  to  enhance 
safety. 

While  this  rule  requires  event 
recorders  to  be  in  operating  order  at  the 
time  the  locomotive  is  cleared  from  the 
quarterly  inspection,  these  devices,  like 
any  medianical  or  electronic  device,  are 
subject  to  random  failures.  FRA  sees  no 
safety  benefit  in  severely  restricting  the 
operation  of  a  locomotive  costing 
upwards  of  a  million  dollars  because  of 
the  failure  of  a  fifty  dollar  part  in  a  black 
box.  The  final  rule  in  this  docket  would 
permit  operation  of  a  locomotive  with 
an  event  recorder  known  to  have  failed 
but  it  couid  not  be  the  sole  power,  nor 
the  lead  locomotive,  on  a  train  operated 
faster  than  30  miles  per  hour. 

Based  on  FRA's  further  analysis  and 
on  the  arguments  advanced  in  the 
AAR's  Petition  for  Reconsideration, 
FR.^  beheves  that,  while  event  recorders 
co.'Tie  under  the  general  category  of 
safety  devices  by  some  meanings  of  that 
term  and,  while  they  may  positively 
encourage  crews  to  obey  the  law,  they 
are  not  the  kind  of  active  safety  devices 
that  have  an  immediate  effect  on  train 
operations.  Event  recorders  do  not 
function  in  the  same  way  or  for  the 
same  purpose  as  does  equipment  used 
to  assure  that  the  locomotive  operator  is 
alert,  or  that  the  engineer  is  not 
physically  incapacitated,  or  that  the 
person  at  the  controls  is  aware  of  and 
complying  with  the  indications  of  a 
signal  or  ether  operational  control 
system. 


Accordingly,  FRA  has  removed 
references  to  event  recorders  from 
subpart  D  of  part  218  and  has  included 
all  regulations  relating  to  event 
recorders  (including  a  provision 
prohibiting  tampering  with  such 
recorders)  in  the  Railroad  Locomotive 
Safety  Standards  in  part  229. 

In  Docket  No.  RSOR-9,  Qualifications 
for  Locomotive  Engineers  (56  FR  28228), 
FRA  has  discussed  the  use  of  event 
recorders  to  monitor  locomotive 
engineer  performance. 

Analjrsis  by  Section 

Section  229.5.  This  section  is 
amended  by  adding  a  definition  of 
"event  recorder"  as  a  tamper- resistant 
device  to  record  data  on  train  speed, 
direction  of  motion,  time,  distance, 
throttle  position,  and  brake  applications 
and  operations  over  the  most  recent  48 
hours  of  operation  of  the  electrical 
system  of  the  locomotive  on  which  it  is 
installed  and  by  adding  a  definition  of 
"in-service"  as  an  event  recorder 
successfully  tested  at  its  most  recent 
periodic  inspection  and  not  known  to 
have  suffered  any  failures  since  then. 

Section  229.25.  This  section  is 
amended  by  adding  a  requirement  that 
event  recorders  be  maintained  according 
to  standards  set  by  the  manufacturer, 
the  supplier,  or  the  owmer  of  the  unit; 
a  written  copy  of  the  maintenance 
instructions  shall  be  maintained  at  the 
location  where  the  work  is  being  done 
At  a  minimum,  event  recorders  must  be 
run  through  the  full  range  of  each  of  the 
operational  parameters  they  were 
recording  and  verification  of  the  correct 
functioning  of  the  recorder,  in  the  form 
of  a  read  out  tape,  must  be  filed  with 
other  locomotive  maintenance  records 
until  the  next  inspection  and 
maintenance  episode.  Finally,  a 
performance  standard  for  the  effective 
maintenance  of  event  recorders  requires 
that  90  percent  of  them  be  still  fully 
functional  when  they  arrive  for  periodic 
inspection.  If  the  "ready  rate"  drops 
below  this,  railroads  are  required  ♦o 
adjust  maintenance  intervals  or 
operations  so  that  this  performance 
level  is  achieved.  This  maintenance 
provision  will  take  effect  on  the 
effective  date  of  this  rule,  that  is,  it  will 
apply  to  event  recorders  (as  defined  by 
this  rule)  already  installed  on  that  date 

Section  229.135.  This  new  section  of 
the  regulations  contains  the  essence  of 
FRA's  event  recorder  requirements. 
Subsection  (a)  requires  that,  eighteen 
months  after  the  effective  date  of  this 
final  rule,  trains  operating  faster  than  30 
miles  per  hour  must  have  an  in-service 
event  recorder  in  the  lead  locomotive. 
This  is  the  only  provision  of  the  final 


rule  that  takes  effect  after  the  effective 
date  of  the  rule. 

Subsection  (b)  provides  tliat  a 
locomotive  on  which  the  event  recorder 
has  been  taken  out  of  service  may  not 
remain  as  the  lead  locomotive  beyond 
the  next  calendar  day  inspection.  This 
subsection  also  provides  that  event 
recorder  inspection,  maintenance,  and 
testing  is  limited  to  that  required  by 
§229,25(e). 

Subsection  (c)  allows  a  railroad  to 
take  an  event  recorder  out  of  service, 
and  requires  it  in  the  case  of  known 
failures,  upon  the  authorization  of  a 
qualified  person.  Out  of  service  event 
recorders  must  be  tagged  and  m.ay  not 
remain  out  of  service  beyond  the  next 
periodic  inspection. 

Subsection  (d)  provides  for  the 
security,  and  subsequent  use  by  Federal 
investigators,  of  data  from  the  recorders 
of  locomotives  involved  in  accidents. 
Subsection  (e)  provides  that  individuals 
who  willfully  disable  event  recorders  or 
alter  the  data  recorded  by  them  are 
subject  to  civil  penalties  and 
disqualification  proceedings. 

Regulatory  Impact 

E.O.  12291  and  DOT  Regulatory  Policies 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  poHcies  and 
procedures,  and  is  considered  to  be  non- 
maior  'under  Executive  Order  12291  but 
significant  under  DoT  policies  and 
procedures  (44  FR  11034.  February  26. 
1979). 

In  an  effort  to  design  a  regulatory 
approach  that  would  achieve  the 
maximum  "benefits  at  the  minimum  cost 
to  the  industry,  FRA  developed  six 
regijlatory  options:  (1)  Taking  no  action; 
(2)  requiring  the  installation  of  event 
recorders  on  all  locomoti%-es;  (3) 
requiring  the  installation  of  event 
recorders  on  all  new  and  rebuilt 
locomotives;  (4)  requiring  event 
recorders  on  Aiiitrak  in'er-city 
passenger  trains  as  well  as  all  high- 
speed, heavy-tonnage  freight  trains;  (5) 
requmr.a  event  recorders  on  all 
passenger  trains,  high-speed  and  heavy 
tonnage  freight  trains,  and  all  new  and 
rebuilt  locomotives;  and  (6)  requinng 
event  recorders  on  all  trains  operated 
faster  than  30  miles  per  hour, 

FRA's  analysis  shows  that  the  sixth 
option  is  both  economically  reasonable 
and  hilly  responsive  to  the  public 
interest  as  expressed  by  Congress  in  the 
RSIA.  It  has  a  20-year  discounted  cost 
of  just  over  $60  million  dollars.  It  will 
result  in  event  recorders  first  being 
present  when  and  where  they  do  the 
most  good.  FRA  contemplates  that,  after 
a  research  and  development  effort  yields 
performance  standards  with  which  all 
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manufacturers  may  be  required  to 
comply,  virtually  all  locomotives  will  be 
equipped,  thus  increasing,  for  example. 
the  potential  that  at  least  one  unit's 
event  recorder  data  will  survive  even  a 
major,  head-on  collision.  The  chosen 
option  avoids  a  massive,  immediate, 
ar.d  costly  full  retrofit  p.-o^ram, 
analyzed  by  FRA  to  have  a  20-year 
discounted  cost  of  over  $92  million 
dollars,  the  burden  of  which  would  fail 
disproportionately  on  small  and 
media'. 1  sized  railroads,  and  it  will 
improve  FRA's  ability  to  accurately 
identify  the  causes  of  accidents 
involving  comple.x  scenarios  involvinij 
train  handlin;^  and  tram  dyna.mics. 

A  full  analysis  of  econo.T.ic  impact, 
including  the  impact  on  small  entities 
pursuant  to  the  Regulatory  Flexibihty 
Act  !5  US  C  601  etseq  ).  of  the  nile^ 
proposed  here  and  of  ITte  other  optiar.s 
considered  by  FF_A  has  been  made  and 
is  included  in  the  docket  file  of  this 
proceeding 

th>:u:r.tor}-  Flexibility  Act 

These  regulations  have  been  revised 
to  reduce  thins  impact  on  small  entiUes 
to  the  bare  minimum  consistent  with 
.Congressional  intent.  FRA  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  ,sul  strintial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements. 
FRA  has  endeavored  to  keep  the  burden 
associated  with  this  proposal  as  simple 
and  minimal  as  possible.  The  proposed 
sections  that  contain  information 
collection  requirements  and  the 
estimated  time  to  fulfill  each 
requirement  are  as  follows: 


P'ocKised 
section 

Bnef  oescpDon 

Estimated 
avg.  tune 

229.25(P) 

fo—j'P^'s   sup- 

B'  s  inrr-'j'*:  .-s 
for  evp'^'i  'o 

C-'Onr  ;r<;;:,G,:^ 

tion   "',?-:&- 
nance,  aod  test- 
ing. 

15  min. 

229.25(e)  . 

Data  verification 
readout  record. 

1   hr 

229.135(c) 

Tagging  reason  for 

rernov'^g  event 

ser/icQ. 

1  mIn. 

229.135(d) 

Record  of  'secu- 
rtty    ot  event  re- 

15 min. 

corder  data 

.'^.11  estimates  ia^,;^o-e  the  inyj^  f;-  r 
reviewing  mstr-u' t.o::';,  searciung 
existing  data  sources;  gathering  or 


maintaining  the  needed  data:  and 
reviewing  the  information.  FRA  solicits 
comments  on  the  accurarv  of  the 
estimates,  the  practical  utility  of  me 
information,  and  alternative  methods 
that  might  be  less  burdensome  to  obtain 
this  information.  Persons  desiring  to 
ccmment  on  this  topic  should  submit 
their  views  m  wntmg  to  FRA  and  to 
F9A  Desk  Officer,  Regulatory  Pohcy 
Branch  (0MB  No  2130-0004),  Office  of 
Management  ai:o  Budget,  New 
ivKecutive  Office  Duiidirjw;, 


In  accordance 


nmgt 
with 


Jackson 
0530. 
the  Paperwork 


K  fhirti  ;n  A(  t  of  1980  {44  U.S.C.  3501 
f  /  seq  )  FPvj\  has  submitted  the 
information  collection  requirements  in 
ti.is  rjle  to  the  Office  of  Management 
r.nd  Budget  and  has  obtained  approval 
u:^  1»  r  0MB  approval  number  2130- 
0'JU4, 

Environmental  Impact 

This  rule  will  not  have  any 
identifiable  environmental  impact. 

Federalism  Implications 

This  rule  should  not  have  substantial 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  cf  a  Federalism  Assessment 
is  not  warr  :;:ted. 

List  of  Safijeds 

49  CFR  Part  218 

Occupational  safety  and  health, 
Penalties.  Railroad  employees. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  229 

Penalties,  Railroad  safety,  Reporting 
and  recordkeeping  requirements. 

The  Rule 

Therefore,  in  consideration  of  the 
foregoing,  FRA  amends  Parts  218  and 
229.  Chapter  U,  Subtitle  B  of  Title  49, 
Code  of  Federal  Regulations  to  read  as 

follow^- 

PART  218— RA!;.RCAD  Of'LP  ^.l"it>lQ 
PRACTICES 

1.  TTie  authority  for  part  218 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  438,  as 
amended.  Pub.  L.  100-342;  and  49  CFR  1.49 
(m). 

2.  By  revising  §  218.51(b)(3)  to  read  as 

follows: 

§218.51     Purpose. 


(bi*   •   * 

(3)  Under  t:  e  y  r  j\  sions  of  §229.9  of 
this  chapter,  pr  v    ;»  d  that  when  a 
locomotive  is  tt.i^g  operated  under  the 
provision  of  §  229.9(b)  a  designated 
officer  has  been  notified  of  the  defective 
alerter  or  deadman  pedal  at  the  first 
available  point  of  communication. 

3.  By  revising  §  218.61(c)  to  read  as 
follows: 


§218  6' 


A^.t^o^'^|  tc  o^scvTjt  si 


'ety 


(c)  If  a  locomotive  is  equipped  with  a 
device  to  record  data  concerning  the 
operation  of  that  locomotive  and/or  of 
the  train  it  is  powering,  that  device  may 
be  deactivated  only  in  accordance  with 
the  provisions  of  §  229.135. 


'ART  22 & PAiLROAD  i..G 

;,ACETY  STANDARDS 


,M( 


vE 


1.  Ihe  autfionty  citation  for  part  229 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C  22-34,  as  amended; 
45  U.S.C.  431.  438,  as  amended;  49  App. 
U.S.C  1655(e),  as  amended;  Pub.  L  100-342; 
and  49  CFR  1.49  (c),  (g),  and  (m). 

2.  By  revising  §  229.4(b)  to  read  as 
follows: 


§; 


information  conection. 


(a) 


(b)  The  information  collection 
requirements  are  found  in  the  following 
sections: 

(1)  Section  229.9. 

(2)  Section  229.17. 

(3)  Section  229.21. 

(4)  Section  229.23. 

(5)  Section  229.25. 

(6)  Section  229.27. 

(7)  Section  229.29. 

(8)  Section  229.31. 

(9)  Section  229.33. 

(10)  Section  229.55. 

(11)  Section  229.103. 

(12)  Section  229.105. 

(13)  Section  229  113. 

(14)  Section  229.135. 

3.  By  amending  §  229.5  to  redesignate 
current  paragraph  (g)  as  paragraph  (h); 
redesignate  current  paragraphs  (h) 
through  (m)  as  paragraphs  (j)  through 
(o);  and  add  new  paragraphs  (g)  and  (i) 
to  read  as  follows: 

§229.5    Definitions. 

•         •         •         •         • 

(g)  Event  recorder  means  a  device, 
designed  to  resist  tampering,  that 
monitors  and  records  data  on  train 
speed,  direction  of  motion,  time, 
distance,  throttle  position,  brake 
applications  and  operations  (including 
train  brake,  independent  brake,  and,  if 
so  equipped,  dynamic  brake 
apphcations  and  operations)  and,  where 
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the  locomotive  is  so  equipped,  cab 
signal  aspectls),  over  the  most  recent  48 
hours  of  operation  of  the  elacUiriil 
system  of  the  locomotive  on  which  tt  is 
installed.  A  device,  designed  to  resist 
tampering,  that  monitors  and  records 
the  specified  data  only  when  the 
locomotive  :s  in  motion  shall  be  deemed 
to  meet  this  definition  provided  the 
device  was  installed  prior  to  [insert  the 
effective  date  of  the  rulel  and  records 
the  specified  data  for  Uhe  last  eight 
hours  the  locomotive  was  in  motion. 

•  •         •         •         • 

(i)  In-senice  event  recorder  means  an 
event  recorder  that  was  successfully 
tested  as  prescribed  in  §  229.25(e)  and 
w  hose  subsequent  failure  to  operate  as 
intended,  if  any,  is  not  actually  known 
by  the  railroad  operating  the  locomotive 
on  which  it  is  installed. 

•  •        •        *        * 

4.  By  amending  §  229.25  to  add  a  new 
paragraph  (e)  to  read  as  follows; 

§229.25     Test*:  every  peftodic  inspert  on 

•  •  •  •  • 

(e)  The  event  recorder,  if  installed, 
shall  be  inspected,  meuntained,  and 
tested  in  accordance  with  the 
instrjctions  of  the  manufacturer, 
supplier,  or  owner  thereof  and  in 
accordance  with  the  following  criteria: 

(1)  A  written  copy  of  the  instructions 
in  use  shall  be  kept  at  the  point  where 
trie  work  is  performed. 

(2)  The  event  recorder  shall  be  tested 
prior  to  performing  any  maintenance 
work  on  it.  At  a  minimum,  the  event 
recorder  test  shall  include  cycling  all 
required  recording  parameters  and 
determining  the  full  range  of  each 
parameter  by  reading  out  recorded  data. 

(3)  If  this  test  does  not  reveal  that  the 
device  is  recording  all  the  specified  data 
and  thiat  all  recordings  are  within  the 
designed  recording  parameters,  this  fact 
shall  be  noted  on  the  data  verification 
result  required  to  be  maintained  by  this 
section  and  maintenance  and  testing 
shall  be  performed  as  necessary  until  a 
subsequent  test  is  successful. 

(4)  When  a  successful  test  is 
accomplished,  a  copy  of  those  data 
verification  results  shall  be  maintained 
with  the  locomotive's  maintenance 
records  until  the  next  one  is  filed. 

(5)  A  railroad's  event  recorder 
periodic  maintenance  shall  be 
considered  effertive  if  ninety  percent 
(90%)  of  the  recorders  mbound  in  any 
given  month  for  periodic  inspection  are 
still  hilly  functional,  maintenance 
practices  and  test  inten.als  shall  be 
adjusted  as  necessary  to  yield  effective 
penodic  maintenance. 

5  By  adding  a  new  §  229,135  as 
'oUows. 


§  229 . 1 35     E  v»nt  r»cof  d«r». 

(a)  Duty  to  equip  Effective  January  16, 
1995.  and  except  as  provided  in 
paragraph  [b)  of  this  section,  any  train 
operated  faster  than  30  miles  per  hour 
shall  have  an  in-sen.'ic.e  event  recorder 
in  the  lead  locomotive.  For  the  purpose 
of  this  section  "tram"  includes  a 
locomotive  or  group  of  locomotives  with 
or  without  cars  and  "lead  locomotive" 
means  the  locomotive  from  whose  cab 
the  crew  is  operating  the  train  and, 
when  cab  control  locomotives  and  or 
MU  locomotives  are  coupled  together,  is 
the  first  locomotive  proceeding  in  the 
direction  of  movement. 

(b)  Response  to  defective  equipment. 
A  locomotive  on  which  the  event 
recorder  has  been  taken  out  of  service  as 
provided  in  paragraph  (c)  of  this  section 
may  remain  as  the  lead  locomotive  only 
until  the  next  calendar-day  inspection. 
A  locomotive  with  an  inoperative  event 
recorder  is  not  deemed  to  be  in 
improper  condition,  unsafe  to  operate  or 
a  non-complying  locomotive  under 
§§  229.7  and  229.9  and.  notwithstanding 
any  other  requirements  in  this  chapter, 
inspection,  maintenance,  and  testing  of 
event  recorders  is  Umited  to  the 
requirements  set  forth  in  §  229.25(e). 

(c)  Removal  from  service.  A  railroad 
may  remove  an  event  recorder  from 
service,  and  if  a  railroad  knows  that  an 
event  recorder  is  not  monitoring  or 
recording  the  data  specified  in 
§  229.5(g),  shall  remove  the  event 
recorder  from  service.  When  a  railroad 
removes  an  event  recorder  from  service, 
a  qualified  person  shall  cause  to  be 
recorded  the  date  and  the  reasonls]  for 
removing  the  device  from  service  on  a 
tag  to  be  appUed  to  the  de\'ice  or  to  the 
place  from  which  the  device  was 
removed,  as  appropriate.  The  tag 
described  in  §  229.9(a)(3)  or  other 
suitable  tag  may  be  used  for  this 
purpose.  An  event  recorder  may  not 
remain  out  of  service  beyond  the 
completion  of  the  next  periodic 
inspection  as  set  forth  in  §§  229.23  and 
229.25  of  this  subpart. 

(d)  Preserving  accident  data.  For  the 
purposes  of  this  paragraph  (d),  the  term 
event  recorder  includes  all  locomotive 
mounted  recording  devices  designed  to 
record  information  concerning  the 
functioning  of  a  locomotive  or  tram 
regardless  of  whether  the  device  meets 
the  definition  of  event  recorder  in 
§229.5. 

(1)  Accidents  irportnhle  to  the 
National  Transportation  Safety  Board.  If 
any  locomotive  equipped  wnth  an  event 
recorder  is  involved  in  an  accident  that 
is  required  to  be  reported  to  the 
National  Transportation  Safety  Board 
(See  49  CFR  part  840).  the  railroad  using 
the  locomotive  shall  make  no  attempt. 


except  by  the  direction  of  a 
representative  of  the  Board,  or  as  may  be 
necessary  to  preserve  the  data  from 
destruction,  to  extract  or  analyze  the 
recorded  data  until  8  hours  ha\  e  passed 
from  the  time  the  accident  is  reported  to 
the  National  Response  Center,  or  until 
the  Board  declares  that  it  will  not 
conduct  an  investigation  of  the  accident, 
whichever  comes  first.  If.  within  the  8- 
hour  period,  the  Board  notifies  the 
railroad  that  an  investigation  will  be 
conducted,  the  railro?.d  will  he  governed 
by  the  Board's  instaictions,  if  the  Board 
notifies  the  railroad  that  an 
investigation  will  not  be  conducted,  or 
if  the  Board  fails  to  give  notification 
within  the  8-hour  period,  the  railroad 
may  extract  the  data  consistent  with  the 
pn^servation  requirements  of  paragraph 
(d)(2)  of  this  section. 

(2)  Accidents  required  to  be  reported 
to  the  Fede^-a!  Pui'.rond  Administration. 
If  any  locomotive  equipped  with  an 
event  recorder  is  involved  in  an 
accident  that  is  required  to  be  reported 
to  FR.A  (See  49  CFR  part  225),  the 
railroad  using  the  locomotive  shall,  to 
the  extent  possible,  and  to  the  extent 
consistent  with  the  safety  of  life  and 
property,  preser\'e  the  data  recorded  by 
the  device  for  analysis  by  FR.A.  This 
preservation  requirement  permits  the 
r-iilroad  to  extract  and  analyze  such 
data;  provided  the  original  or  a  first- 
order  accurate  copy  of  the  data  shall  be 
retained  in  secure  custody  and  shall  not 
be  utilized  for  analysis  or  any  other 
purpose  except  by  direction  of  FRA  or 
the  Board  This  preservation 
requirement  shall  expire  30  days  afler 
the  date  of  the  accident  unless  FP-A  or 
the  Board  notifies  the  railroad  in  writing 
that  the  data  are  desired  for  analysis. 

(3)  Relationship  to  other  laws. 
Nothing  in  this  section  is  intended  to 
alter  the  legal  authority  of  law 
enforcement  officials  investigating 
otential  violationls]  of  State  criminal 


potential  vioiation.si  oi  :3iaw  criumia 
law[s]  and  nothing  in  this  chapter  is 
intended  to  aUer  in  any  way  the  priority 
of  National  Transportation  Safety  Board 
investigations  under  49  App,  U.S.C. 
1903,  nor  the  authority  of  the  Secretary 
of  Transportation  to  investigate  railroad 
accidents  under  45  U.S.C.  40  and  437, 
and  49  App.  U.S.C.  1808 

(e)  Disabling  event  recorders.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  any  individual  who  willhjlly 
disables  an  event  recorder  is  subject  to 
civil  penalty  and  to  (disqualification 
from  performing  safety-sensitive 
functions  on  a  raihoad  as  prov^ded  in 
§  218.55  of  this  chapter  and  any 
individual  who  tampers  with  or  alters 
the  data  recorded  by  such  a  device  is 
subject  to  a  civil  penalty  as  provided  in 
appendix  B  of  this  part  and  to 
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disqualification  from  performing  safety- 
sensitive  functions  on  a  railroad  if 
found  unfit  for  such  duties  under  itie 
procedures  m  49  CrTv  pan  Z09 

6.  By  amending  Appendix  B — 
Schedule  of  Civil  Penalties — by  revisin. 
the  penalties  for  §  229.25  under  subpart 
B — Inspection  and  tests  and  by  adding 
penalties  for  §  229.135  under  subpart 
C — Safety  requirements  as  follows: 

Appendix  B  to  Part  229— Schedule  of 
Civil  Penatttes 
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h'iiied  -D  VVdshmgton,  DC,  on  July  1, 1993. 
Grady  C.  Cclhen,  Jr., 

Acrmg  Administrator,  Fect-nj!  R^uJrfMd 

Adnr.inistration. 
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National  Highway  Tra*flc  Safety 
Administration 

49  CFR  Pari  571 


[Docnet  Nc.  9i-f-;5.  Notice  i. 

Federal  Motor  Vehicle  Sflfety 
Standa-ds;  Air  Br-al^e  Sy««*eTis,  Burnish 
Procedures  end  Recovery 
Reqiilrements 

AGENCY;  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
n.-partment  of  Transportation. 

ACTION  Final  rule. 


SUMMARY  Thas  rule  amends  two  aspects 
ot  1  edtirai  .Motor  Vehicle  Safety 
Standard  No,  121,  Air  Brake  Systems,  in 
response  to  a  petition  for  rulemaking 
submitted  by  Rockwell  International. 
First,  the  rxile  amends  the  adjustment 
procedure  for  brake  burnish  during  road 
•         and  dynamometer  testing;  and  second,  it 
amends  the  dynamometer  test's 
recovery  requirement  applicable  to 
truck  and  bus  front  brakes.  With  respect 
to  brake  burnish,  the  rule  allows  up  to 
5.000    three  brake  adjustments  during  the 

burnish  procedure  at  intervals  specified 
by  the  vehicle  manufacturer  and  at  the 
conclusion  of  burnishing.  The  agency 
believes  that  this  amendment  brings  the 
burnish  test  procedures  closer  to 
conditions  found  in  actual  vehicle 
usage.  With  respect  to  the  recovery 
requirements,  the  rule  no  longer 
requires  front  axle  brakes  on  trucks  and 
buses  to  comply  with  the  minimum 
pressure  requirements  related  to  the 
brake  chamber.  The  agency  believes  that 
this  amendment  improves  brake 
performance  by  removing  a  provision 
that  may  prevent  the  use  of  larger,  more 
effective  brakes  on  front  axles. 


DATES  Effective  Date:  The  amendments 
become  effective  on  August  9. 1993. 
Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  August  9, 1993. 

ADDRESSES  Petitions  for  reconsideration 
of  this  rule  should  refier  to  Docket  91- 
65;  Notice  2  and  should  be  submitted  to: 
Administrator,  National  Highway 

Traffic  .Safety  .\dmmistration,  400 
Seventh  Street  SW.,  Washington,  DC 

20590, 

FOR  FURTHER  INFORMATION  CO ►rr ACT   Ki- 

Riciiard  C,  Carter,  Office  of  V'ehi.  le 
Safety  Standards,  National  ilikjiuvay 
Traffic  Safety  Administration,  4""' 
Seventh  Street  SW  .  Washington.  DC 
20590. (202-366-52^4) 


SlJPPLtWfMTABY  tNFORM.A'KON: 
!    firi    ki,;;':::i!-id 

A.  Burnish  Requirements 

Standard  No.  121,  Air  Brake  Systems 
(49  CFR  571.121),  specifies  road  tests 
and  dynamometer  tests  to  measure 
whether  vehicles  equipped  with  air 
brakes  comply  with  the  standard's 
performance  requirements.  For  instance, 
such  vehicles  are  subject  to  "burnish" 
procedures  conducted  at  the  outset  of 
road  testing  and  dynamometer  testing.  A 
burnish  procedure  consists  of  a  series  of 
brake  apphcations,  which  are  also 
known  as  "snubs."  that  serve  to 
simulate  the  break-in  of  the  brakes  on 
new  vehicles  under  normal  driving 
conditions. 

Under  the  current  road  test  burnish 
procedures,  two  options,  "a"  and  "b", 
are  available  until  September  1, 1993 
(see  S6.1.8.1).  Brakes  on  vehicles 
manufactxired  on  or  after  that  date  must 
be  burnished  under  option  "b."  The 
burnish  procedures  in  both  options 
consist  of  500  snubs.  In  addition,  both 
options  specify  that  the  brakes  be 
adjusted  during  the  burnish  procedure, 
if  necessary,  in  accordance  with  the 
manufacturer's  recommendations,  after 
the  125th,  250th,  and  375th  snubs  and 
after  burnish  is  completed. 

Standard  No.  121  also  specifies  a 
dynamometer  test  to  measure 
mechanical  force  (see  S6.2.6).  Before  the 
dynamometer  test,  brakes  are  burnished 
by  making  400  stops  from  40  mph  at  a 
deceleration  of  10  f  p.s.p.s.  For  these 
brake  apphcations,  the  standard 
specifies  that  the  "initial  brake 
temperature"  must  be  within  a  stated 
range.  The  term  "initial  brake 
temperatxire"  is  defined  as  "the  average 
temperature  of  the  service  brakes  on  the 
hottest  axle  of  the  vehicle  0.2  mile 
before  any  brake  appUcation." 

The  current  burnish  procedures 
resulted  from  a  rulemaking  conducted 
in  response  to  a  petition  from 
International  Harvester  that  culminated 
in  a  final  rule  pubbshed  on  March  14, 
1988  (49  FR  8191).  After  several  noUces, 
the  agency  adopted  a  burnish  procedure 
in  which  the  brakes  on  heavy  duty 
vehir  !.'S  w  pre  burnished  by  500  snubs 
slowmg  'JiB  vehicle  from  4rO  mph  to  20 
mph.  without  regard  to  brake 
temperatures  generated  during  the 
burnish.  The  burnish  procedure  also 
;  ■ -TTi  ttt  1  n  ,i;  .;   i  rrake  adjustments  at 
f ; >*'i,  .  f:«r;  ; :; ' i-n.  -,  >,  1 "  the  final  rule,  the 
,>:,t:f'::;v'\  st;,>.,'i  •'_,!;  s' c; 'i^^irdizing 
:"tt!-\!^  ;.  ;*  u:     ;   iijustments  could  be 
laaae  M.Liu.a  rb Jute  a  potential  source 
of  variability. 
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B  Brake  Recovery  Dunng  Dynamometer 
Testing 

At  present,  section  S5  4  specifies 
requirements  that  foundation  brake 
assemblies  must  meet  dunng 
i>'namometer  tests  for  retardation,  brake 
power,  and  recovery^  Dunng  brake 
recover,-,  the  chamber  pressure  for  non- 
antilock  systems  must  be  wahin  a  range 
of  85  to  20  psi,  (Anti-lock  systems  have 
a  range  between  65  and  12  psi)  The 
purpose  of  the  85  psi  requirement  at  the 
high  end  of  the  test  specification  is  to 
ensure  that  the  brakes  can  recover  from 
the  elevated  temperatures  which  cause 
brakes  to  fad^  Aion^  with  causing  brake 
fade,  these  elevated  tem.peratures  may 
also  permanently  alter  the  physical 
characteristics  of  the  brake  block 
matenal  The  p-urpose  cf  the  20  psi  and 
12  psi  req'uiremen'is  at  Lhe  low  end  of 
the  test  specification  is  to  check  for 
overly  aggressive  brake  blocks  with  an 
unstable  coefficient  of  fnction  resulting 
from  the  exposure  to  high  temperature 
conditions. 

n.  Petition  | 

On  lanuary  R,  1?91,  Rockwell 
International  (Rockwell)  submitted  a 
petition  for  rulemaking,  requesting  that 
the  agency  amend  fwo  a.spi^cts  of 
Standard  No,  121   (1)  The  adjustment 
procedure  for  brake  burnish,  and  (2)  the 
recovery  requirement  for  front  brakes  on 
trucks  and  buses 

With  respect  to  brake  burnish. 
Rockwell  explained  that  it  has 
experienced  problems  with  brake  drag 
under  the  current  adjustment 
proced'ires  For  Rockwell's  brake  desip 
under  the  current  regulation,  a  manual 
adjustment  is  not  allowed  at  the  50th 
snub,  even  though  such  an  adjustment 
would  reduce  b'-ake  swell.  Rockwell 
requested  that  the  Standard  be  amended 
to  permit  manual  adjustment  at  four 
inten-'als  at  the  manufacturer's 
discretion,  if  necessary  The  petition  did 
not  request  changes  to  the  brake 
adjustment  provisions  m  the 
dynamom.eter  test 

'With  respect  to  brake  recovery, 
Rockwell  stated  that  'iie  20  psi 
requirem.ent  results  in  brake  size  and 
input  power  being  limited  because  if  a 
brake  s  perfiirmanc:e  level  is  too  high. 
the  pressure  wul  be  less  than  20  ps;. 
This  limitation  histoncally  has  had 
Umited  impact  because  recovery 
typically  has  fallen  at  m.id-range. 
However,  the  petitioner  requested  that 
the  standard  be  am.ended  to  exclude 
truck  and  bus  front  axle  brakes  from  the 
minimum  pressure  requirements  to 
allow  use  of  larger  front  brake  sizes  ana 
input  powers.  The  petitioner  believed 
that  concern  about  early  lock-up  would 


generally  not  apply  to  front  axle  brakes 
because  of  Uie  dv-namic  weight  transfer 
to  front  axles  durinR  deceleration, 

in.  Agency  Proposal 

On  December  23,  1991,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  to  amend 
Standard  No.  121  in  two  respects  in 
response  to  Rockwell's  petition.  (56  FR 
66395),  First,  the  notice  proposed 
amending  the  burnish  requirements  in 
the  road  and  dynamometer  test 
conditions  to  allow  up  to  three  brake 
adjustments  during  the  burnish 
procedure,  at  intervals  specified  by  the 
vehicle  manufacturer,  and  a  final 
adjustment  at  the  conclusion  of 
burnishing.  The  agency  believed  that 
this  proposal  would  bring  the  burnish 
procedures  closer  to  conditions  found  in 
actual  vehicle  usage,  given  the 
development  of  non-asuestos  brake 
blocks  that  respond  to  elevated 
temperatures  with  increased  swelling 
Second,  the  notice  proposed  amending 
the  brake  recover,-  requirement  to 
exclude  the  front  brakes  of  trucks  and 
buses  from  the  minimum  pressure 
requirement.  TVie  agency  believed  that 
this  amendment  would  remove  a 
requirement  that  might  impede  the 
development  of  larger  front  brakes  on 
heavv  vehicles. 

[V.  Comments  to  the  NPRM  and  the 
Agency's  Response 

NHTSA  received  comments  in 
response  to  the  NTRM  from  motor 
vehicle  manufacturers  including 
General  Motors  (GM),  International 
Harvester  (IH).  Ford,  and  Freightlmer 
and  brake  equipment  suppliers 
including  Ferodo  Amen':.a,  Abex, 
Motion  Control  Industnes,  and  Echlm. 
The  commenters  generally  agreed  with 
the  proposals  to  amend  the  brake 
adjustment  schedule  dunng  the  burnish 
reqtiirements  and  to  amend  the  brake 
recovery  requirements  with  respect  to 
front  brakes  on  Iricks  and  buses.  In 
addition,  commenters  addressed 
specific  matters  in  the  proposed 
regulation,  including  the  need  to  apply 
the  proposed  exclusion  to  the  brake 
recovery  requirements  to  anti-lock 
systems. 

The  agency  has  considered  the  points 
raised  by  the  com.menters  in  developing 
the  final  rule.  The  agency's  discussion 
of  tiie  more  significant  comments  and 
other  relevant  information  is  set  forth 
below  The  notice  first  addresses  issues 
about  brake  adjustment  during  braking 
and  then  addresses  truck  and  bus  front 
axle  brake  recovery. 


A  Brake  Adjustment  Dunng  Burnish 

As  explained  above,  Standard  No.  121 
specifies  a  burnish  procedure  requiring 
a  series  of  snubs  that  simulate  the  break- 
in  that  brakes  get  when  they  are  initially 
used  on  the  public  roads.  In  the  1988 
rulemaking  about  burnish,  NHTSA 
decided  to  specif>'  the  intervals  at  which 
manual  adjustments  could  be  made. 
Specificallv,  manual  adjustments  were 
permitted  after  the  125th,  250th,  and 
375th  snubs  and  after  completing  the 
burnish,  with  each  adjustment  made  in 
accordance  with  the  manufacturer's 
recommendation. 

After  evaluating  the  Rockwell 
petition.  NHTSA  proposed  am^ending 
the  adjustment  schedule  dunng  brake 
burnish  to  permit  adjastment  at 
inter\-als  specified  by  the  vehicle 
manufacturer,  if  necessary.  The  agency 
reasoned  that  the  amendment  maght  be 
necessary  to  accommodate  the  new 
generation  of  non-asbestos  brake  blocks. 
In  addition,  the  agency  believed  that  in 
currently  specifying  the  adjustment 
intervals,  the  standard  did  not  account 
for  differences  among  brakes  The 
agency  requested  comment  about  the 
best  way  to  prescribe  the  adjustment 
schedule  to  allow  flexibility  to 
accommodate  new  brake  designs,  while 
ensuring  that  the  burnish  requirements 
were  enforceable  and  appropriate. 
The  NPRM  addressed  two  other 
considerations  related  to  the  brake 
adjustment  schedule  during  burnish. 
First,  the  agency  proposed  amending  the 
brake  adjustment  iIlter^-als  specified  for 
the  dvTiamometer  test  conditions  in  S6.2 
to  be  consistent  with  the  adjustment 
schedule  during  the  road  test 
procedures.  Second,  the  agency 
proposed  changing  the  definition  for 
"initial  brake  temperature"  to  be  more 
appropriate  for  d>Tiamometer  testing. 
Several  commienters  addressed  the 
issue  related  to  the  adjustment  schedule 
during  brake  burnish.  GM  agreed  with 
the  rationale  set  forth  in  the  preamble 
that  different  brake  system  designs  may 
require  manual  adjustments  ^.i  d-.fferent 
times.  Ford  supported  the  proposal 
although  the  proposed  changes  would 
not  benefit  its  vehicles.  Ferodo 
commented  that  the  proposed 
readjustment  procedure  would 
eUminate  problems  associated  with  the 
burnish  procedures.  Abex  supported 
allowing  three  adjustments  during  the 
burnish.  Rockwell  commented  that  its 
petition  was  Intended  to  pro\ide 
manufacturers  with  flexibility  to  make 
up  to  three  adjustments  as  necessary 
during  the  burnish  test  and  not  to 
specify  predetermined  adjustment 
points.  It  stated  that  to  provide  greater 
flexibiUty.  the  phrase  "at  intervals 
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specified  by  the  vehicle  manufacturer" 
should  be  deleted. 

Several  commenters,  including 
Rockwell  stated  that  the  adiustments  for 
both  the  road  and  dynamometer  tests 
should  be  done  pursuant  to  the  brake 
manufacturer's  schedule.  Rockwell 
commented  that  it  would  be  an 
unnecessary  burden  to  repeat  tests  using 
all  the  potential  vehicle  manufacturer 
adjustment  procedures.  Abex 
commented  that  the  brake 
manufacturer's  schedule  should  be 
followed  because  conditions  controlling 
the  need  for  readjustments  will  vary 
significantly  due  to  ambient  conditions, 
vehicle  configuration,  brake  size,  axle 
ratings,  friction  material  properties,  and 
the  predetermined  axle  by  axle  brake 
balance  of  the  specific  vehicle  being 
tested. 

After  reviewing  these  comments, 
^^■HTSA  believes  that  its  proposal  to 
amend  the  adjustment  schedule  during 
brake  burnish  is  appropriate.  The 
agency  believes  that  this  amendment 
will  provide  increased  flexibility  to 
manufacturers  without  resulting  in  any 
safety  problems.  In  response  to  the 
comments  that  adjustments  should  be 
made  at  the  brake  manufacturer's 
discretion,  the  agency  believes  that  the 
vehicle  m.anufacturer's  adjustment 
procedure  should  be  followed  instead  of 
♦he  brake  manufacturer's.  While  NHTSA 
;s  aware  that  the  brake  m.anufacturer 
freqii"ntiy  conducts  the  brake 
development  testing,  the  agency  notes 
that  the  vehicle  manufacturer  is  the 
entity  ultimately  responsible  for 
certifying  that  the  air  brakes  comply 
with  standard  No.  121.  Therefore,  the 
vehicle  manufacturer  should  be 
responsible  for  the  adjustment  schedule. 

NHTSA  believes  that  having  the 
regulatory  text  state  that  the  vehicle 
manufacturer  is  responsible  for 
specifying  the  brake  adjustment 
intervals  should  not  result  in  any 
'ignificant  change  in  the  relationship 
between  the  brake  supplier  and  the 
vehicle  m.anufncturer.  The  agency 
believes  that  the  vehicle  manufacturer 
and  Its  axie  or  brake  supplier  would 
coordinate  their  compliance  testing 
efforts.  The  agency  would  not 
necessarily  expect  the  burnish 
adjustment  points  to  be  identical  in  all 
rases.  Since  the  d>mamometer  and  road 
tests  are  run  under  different  cooling 
conditions,  the  agency  would  expect  the 
drum  and  lining  expansion  rates  to  be 
different,  resulting  in  unique  schedules 
of  aniustment  for  each  participant. 
\vuh  respect  to  the  definition  for 
'initial  brake  temperat'ore,"  GM,  Abex, 
and  Rockwell  comm;ented  that  the  time 
should  be  changed  to  18  seconds  (0.2 
mnles/40  mph),  instead  of  12  seconds  as 
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proposed  in  Notice  1,  since  all  burnish 
snubs  will  be  conducted  from  40  mph 
beginning  September  1,  1993.  The 
agency  agrees  with  these  commenters 
that  the  time  should  be  changed  to  18 
seconds  to  make  the  dynamometer  and 
road  tests  consistent. 

Ferodo  recommended  that  the 
definition  of  initial  brake  temperature 
should  be  amended  to  mean  the 
"temperature  of  the  hottest  brake  at 
brake  apply."  Ferodo  also  expressed 
concern  that  adding  an  interval  of  12 
seconds  between  initial  brake 
temperature  and  brake  apply  will  add  a 
variable  and  degrade  temperature 
control. 

NHTSA  believes  that  if  Ferodo  has  a 
problem  with  accessing  of  temperature 
data  in  12  seconds  (now  18  seconds), 
then  they  must  have  misinterpreted  how 
they  should  be  performing  the  test. 
Under  36. 2.6,  the  initial  brake 
temperature  means  the  average 
temperature  of  the  service  brakes  on  the 
hottest  axle  of  the  vehicle  0.2  miles 
before  any  brake  application.  In  the 
dynamometer  tests,  they  would  convert 
the  0.2  miles  to  a  time  since  the  brake 
system  they  were  testing  was  not  being 
run  on  a  vehicle  on  a  test  track.  The 
agency  notes  that  no  other  axle  or  brake 
material  supplier  expressed  having  a 
problem  with  the  proposed  timing 
change.  In  addition,  the  agency  believes 
that  the  amendment  will  only 
necessitate  having  manufacturers 
change  several  lines  of  computer  code. 
Based  on  the  above  considerations,  the 
agency  has  determined  that  Ferodo's 
concerns  are  unfounded. 

B  Brake  Chamber  Pressure  During 
Recovery 

As  explained  above,  Standard  No.  121 
currently  specifies  provisions  about  a 
vehicle's  brake  recovery  during  the 
dynamometer  testing,  (see  section 
S5.4.3)  Within  two  minutes  after 
completing  the  brake  power  tests,  the 
brake  of  a  vehicle  (other  than  either 
front  axle  brake  of  a  truck-tractor)  is 
required  to  make  20  consecutive  stops 
from  30  mph  at  a  deceleration  rate  of  12 
f.p.s.p.s.  During  these  stops,  the  service 
line  air  pressure  needed  to  attain  the 
deceleration  rate  must  be  not  more  than 
85  lb  per  square  inch  and  not  less  than 
20  lb/square  inch  for  non  antilock  brake 
systems  (or  12  lb/square  inch  for  brakes 
controlled  by  an  antilock  system).  As 
explained  above,  the  requirements  at  the 
low  end  of  the  specification  are  to 
prevent  overly  aggressive  brake  blocks 
with  an  unstable  coefficient  of  friction 
resulting  from  exposure  to  high 
temperature  conditions.  One  effect  of 
the  low  end  requirements  is  to  prevent 
the  use  of  larger  brakes  on  the  front  axle 


because  such  systems  may  go  below  the 
fixed  lower  pressure  limit. 

NHTSA  proposed  amending  the 
requirement  so  that  front  axle  brakes  on 
trucks  and  buses  would  no  longer  have 
to  comply  with  the  minimum  pressure 
requirements  for  the  brake  chamber 
during  the  recovery  tests.  The  agency 
believed  that  this  proposed  amendment 
would  result  in  eliminating  a  regulation 
that  might  serve  to  impede  the  use  of 
larger,  more  effective  front  brakes.  Such 
an  amendment  would  be  consistent 
with  the  agency  policy  of  encouraging 
the  use  of  large  front  brakes. 

Several  commenters  addressed  the 
issue  of  the  brake  recovery 
requirements.  GM  supported  the 
proposal  to  remove  the  20  psi  recovery 
requirement,  stating  that  the  proposal 
could  enhance  overall  brake  system 
performance  by  facilitating  the  use  of 
larger  front  foundation  brsJces.  GM 
stated  that  it  has  had  to  limit  front  brake 
size  due  to  the  2  psi  lower  limit 
requirement.  Rockwell,  Abex,  and 
Navistar  recommended  eliminating  all 
minimum  pressure  requirements  for 
truck  and  bus  front  brakes  regardless  of 
whether  they  are  controlled  by  ABS. 
Believing  that  this  situation  resulted 
from  an  oversight  because  antilock 
brakes  are  more  forgiving  of  over- 
recovery,  Navistar  requested  that  both 
the  12  psi  and  20  psi  requirements  be 
eliminated.  In  addition,  Navistar 
requested  that  S5.4.3.(a)  and  55. 4. 3(b) 
be  removed  from  the  proposed 
regulatory  text. 

Echlin  disagreed  with  the  proposal  to 
eliminate  the  lower  pressure  hmits, 
stating  that  such  an  action  would  defeat 
the  purpose  of  controls  that  help 
prevent  degraded  vehicle  control.  It 
beheved  that  as  a  result  of  this  proposal, 
brake  block  materials  with  overly 
aggressive  recovery  characteristics  could 
return,  Echlin  believed  that  more 
effective  front  brakes  could  be  allowed 
by  testing  on  the  dynamometer  at  a  load 
higher  than  the  gross  axle  weight  ratina 
(GAWR). 

NHTSA  agrees  with  Rockwell,  Abex 
and  Navistar  that  the  lower  limit 
recovery  requirement  applicable  to 
antilock  systems  on  front  brakes  should 
be  ehminated.  This  decision  results  in 
more  consistent  treatment  for  antilock 
and  non-antilock  brake  systems. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  rulemaking 
and  determined  that  it  is  neither 
"major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
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within  the  m'jar.;r.g  of  the  Department 
cf  Transportation  regulatory  policies 
and  procedures.  The  main  effect  of  the 
burnish  amendment  is  to  provide 
burnish  procedures  that  are  more 
representative  of  the  actual  "break-in" 
that  vehicle  brakes  typically  receive 
while  in  use  on  the  nation's  roads, 
without  favoring  any  particular  braking 
"system  design. In  particular,  allowing 
adjustment  consistent  with  the  vehicle 
manufacturer's  recommended 
adjustment  schedule  more  fully 
accounts  for  differences  among  brake 
systems  The  main  effect  of  the 
amendment  about  recovery 
requirements  is  to  remove  a  restriction 
that  prevents  the  installation  of  better 
performing  front  brakes. 

The  amendment  to  the  burnish 
procedures  will  not  result  in  any  cost 
increase  because  it  does  not  impose  any 
new  requirements  on  manufacturters. 
Rather,  it  provides  greater  flexibility  to 
r.".anufacturers  to  conduct  the  burnish 
t-^sting.  The  amendment  to  the  recovery 
requirements  will  result  in  a  cost 
s.avings  because  front  axle  brakes  on 
trucks  and  buses  no  longer  have  to 
comply  with  certain  requirements. 

3  Rf^gLilatory  Flexibility  Act 

I.  a  f    r'!i':e  with  the  Regulatory 

Fiex.b.   •■  At.  NHTSA  has  evaluated 
th«  effe'  f  ^    '  'his  rulemaking  on  small 
entities.  P-t'^-  '    r;  this  evaluation,  I 
herf-'by  cer^fy  l..:  the  amendments  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Few  of  the  truck  trfctor  or  brake 
manufacturers  may  qualify  as  small 
entities.  While  some  trailer 
manufacturers  may  qualify  as  small 
entities,  this  rule  will  not  significantly 
increase  the  production  or  certification 
costs  for  thnse  manufacturers  that 
quaiifj'  as  small  entities.  Small 
organizations  and  governmental 
jurisdictions  which  purchase  these 
vehicles  will  not  be  affected  since  the 
cost  impacts  of  this  rule  are  minimal. 
.Accordingly,  a  regulatory  flexibility 
analysis  has  not  been  performed. 

C.  Federalism  Assessment 

This  an.cri  has  been  analyzed  in 
arccrdance  with  the  principles  and 
cr:»ena  contained  in  Executive  Order 
12612  NHTS.\  has  determined  that  the 
rulemaking  does  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
No  state  laws  will  be  affected. 

D  En\nronmenta!  Impacts 

in  accorrjdnr.e  w;th  the  National 
Environmental  Pc.icy  .A.'1  of  1959 
.NHTS.\  has  considered  the 
environmental  impacts  of  this  rule.  The 


agt::i'~j  :-as  .i-ierniiaed  tiiat  tins  rule 
will  not  have  a  significant  affect  on  the 
quality  of  the  human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference, 
Motor  vehicle  safety.  Motor  vehicles, 
Rubber  and  rubber  products.  Tires 

In  consideration  of  the  foregoing.  4'3 
CFR  part  571  is  amended  as  follows; 
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VEHICLE  SAFETY  STANDARDS 

1.  1  iid  auiiiunty  Citation  for  part  ^7\ 
continues  to  read  as  follows: 

AuthoritT:  15  U.S.C.  1392, 1401. 1403 
1407;  delegation  of  authority  at  49  CFR  1  50 

2.  Section  571.121  is  amended  by 
revising  the  definition  in  S4  of  "initial 
brake  temperature,"  S5.4.3,  S6.1.8.1. 
and  S6.2.6  to  read  as  follows; 

§571.12'      -.tandardNo   "21.  Air  Brake 
Systamn 

•  >  •  •  • 

54.  ■   ■  • 

"Initial  brake  temperature"  means  the 
average  temperature  of  the  service 
brakes  on  the  hottest  axle  of  the  vehicle 
0.2  mile  before  any  brake  application  in 
the  case  of  road  tests,  or  18  seconds 
before  any  brake  application  in  the  case 
of  dynamometer  testing. 

•  •        •        •        * 

S5.4.3    Braicerecoveiy.  Except  as 
provided  in  S5. 4.3(a)  and  (b),  starting 
two  minutes  after  completing  the  tests 
reqiiired  by  85,4.2,  a  vehicle's  brake 
shall  be  capable  of  making  20 
consecutive  stops  from  30  mph  at  an 
average  deceleration  rate  of  12  fp.s.p  s  . 
at  equal  intervals  of  one  minute 
measured  from  the  start  of  each  brake 
application.  The  service  line  air 
pressure  needed  to  attain  a  rate  of  12 
f.p.s.p.s.  shall  be  not  more  than  85  lb/ 
in',  and  not  less  than  20lb/in'  for  a 
brake  not  subject  to  the  control  of  an 
and  lock  system,  or  12  lb/ in*  for  a  brake 
subject  to  the  control  of  an  antilock 
system. 

(a)  Notwithstanding  S5.4.3,  neither 
front  axle  brake  of  a  truck-tractor  is 
subject  to  the  requirements  set  forth  in 
S5.4.3. 

(b)  Notwithstanding  55. 4. 3,  neitiier 
front  axle  brake  of  a  bus  or  a  truck  other 
than  a  truck-tractor  is  subject  to  tjie 
requirement  set  forth  in  55.4.3 
prohibiting  the  service  line  air  pressure 
from  being  less  than  20  lb/in'  for  a 
biake  not  subject  to  the  control  of  an 
antilock  system  or  12  Ib/in^  for  a  brake 
subject  to  the  control  of  an  ar.tilock 
system. 

•  •        •        •        • 

56.1.8.1    Vehicles  man ufaLtured 
before  September  1, 1993  may  be 


burnished  according  to  the  procedurt^s 
set  forth  in  56. 1.8. 1(a)  cr  S6  1.8.1(b)  of 
this  section,  at  the  manufacturer's 
option.  Vehicles  manufactured  on  or 
after  September  1,  1993  shnll  be 
burnished  according  to  the  procedures 
set  forth  in  S6  1.8.1(b)  of  this  section. 

(a)  With  the  transmission  in  the 
highest  gear  appropriate  for  the  series 
given  in  Table  IV,  make  500  brake 
applications  at  a  deceleration  rate  of  10 
f  p  s.p.s.,  or  at  the  vehicle's  m.aximum 
deceleration  rate  if  less  than  10 
f  p. s.p.s.,  in  the  sequence  specified. 
PJxcept  where  an  ad)ustment  is 
specified,  after  each  brake  application, 
accelerate  to  the  next  speed  specified 
and  maintain  that  speed  until  making 
the  next  brake  application  at  a  point  1 
mii.e  from  the  initial  point  of  the 
previous  brake  application.  If  a  vehicle 
cannot  attain  any  speed  specified  in  1 
mile,  continue  to  accelerate  until  the 
specified  speed  is  reached  or  until  the 
vehicle  has  traveled  15  miles  from  the 
initial  point  of  the  previous  brake 
application,  whichever  occurs  first,  if 
during  any  of  the  brake  applications 
specified  in  Table  IV,  the  hottest  brake 
reaches  550  "F,  make  the  remainder  of 
the  500  brake  applications  from  that 
snub  condition,  except  that  a  higher  or 
lower  snub  condition  sKali  be  used  as 
necessary  to  maintain  an  after-stop 
temperature  of  500  °F±50F.  However,  if 
at  a  snub  condition  of  40  to  20  mph,  the 
temperature  of  the  hottest  brake  exceeds 
550  'F,  make  the  rem.ain.ier  of  the  500 
brake  applications  from  that  snub 
condition,  without  re£;ard  to  bnVe 
temperature.  The  brakes  m.ny  be 
adjusted  not  more  than  three  times 
during  the  burnish  procedure,  at 
intervals  specified  by  the  vehicle 
manufacturer,  and  may  be  adjusted  at 
the  conclusion  of  the  burnishing,  in 
accordance  with  the  vehicle 
manufacturer's  recommendations. 

Any  automatic  pressure  limiting  valve 
is  in  use  to  limit  pressure  as  designed. 
except  that  any  automatic  front  axle 
prp'-^sure  limiting  valve  is  bypassed  if 
the  tem.perature  of  the  hottest  brake  on 
a  rear  axle  exceeds  the  temiperature  cf 
the  hottest  brake  on  a  front  axle  by  more 
than  125  °F  A  bypassed  valve  is 
reconnected  if  the  temperature  cf  the 
hottest  brake  on  a  front  axle  exceeds  the 
temperature  of  the  hottest  brake  on  a 
rear  axle  by  100  'F  or  rr-.nre. 
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Table  !V 


Senes 

Snuts 

Snub 
conciitJor.s 
(htgnesi 
speed  in- 
dicated. 
miles  per 
hoijr) 

1  

175 
25 
25 
25 

250 

2  

45-20 

3  

4  

'\'>~7C 

5 

60-20 

(b)  With  the  transmission  in  the 
highest  gear  appropriate  for  a  speed  of 
40  mph,  make  500  snubs  between  40 
mph  and  20  mph  at  a  deceleration  rate 
of  f.p.s.p.s.,  or  at  the  vehicle's  maximum 
deceleration  rate  if  less  than  10  fpsps. 
Except  where  an  adjustment  is 
specified,  after  each  brake  application 
accelerate  to  40  mph  and  maintain  that 
speed  until  makir.g  the  next  brake 
application  at  a  pomt  1  mile  from  the 
initial  point  of  the  previous  brake 
application.  If  the  vehicle  cannot  attain 
a  speed  of  40  mph  in  1  mph,  continue 
;o  accelerate  until  the  vehicle  reaches  40 
mph  or  until  the  vehicle  has  traveled  1.5 
miles  from  the  initial  point  of  the 
previous  brake  application,  whichever 
occurs  first.  Any  automatic  pressure 
limiting  valve  is  in  use  to  limit  pressure 
as  designed.  The  brakes  may  be  adjusted 
up  to  three  times  during  the  burnish 
procedure,  at  intervals  specified  by  the 
vehicle  manufacturer,  and  may  be 
adjusted  at  the  conclusion  of  the 
burnishing,  in  accordance  with  the 
vehicle  manufacturer's 
recommendation. 


S6.2.6    Brakes  are  burnished  before 
testing  as  follows:  Place  the  brake 
assembly  on  an  inertia  dynamometer 
and  adjust  the  brake  as  recommended 
by  the  vehicle  manufacturer.  Make  200 
stops  from  40  mph  at  a  deceleration  of 
10  f.p.s.p.s.,  with  an  initial  brake 
temperature  on  each  stop  of  not  less 
than  315  T  and  not  more  than  385  »F. 
Make  200  additional  stops  from  40  mph 
at  a  deceleration  of  10  f.p.s.p.s.  with  an 
initial  brake  temperature  on  each  stop  of 
not  less  than  450  "F  and  not  more  than 
550  °F.  The  brakes  may  be  adjusted  up 
to  three  times  during  the  burnish 
procedure,  at  inten.-a!s  specified  by  llie 
vehicle  manufacturer,  and  may  be 
adjustpd  at  the  conclusion  of  the 
burnishing,  in  accordance  with  the 
vehicle  manufacturer's 
recommendation. 


!«ued  on  '-j:y  2,  1993 
Howard  M.  Smolkm, 
Elxecutive  Dirfrtor. 
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DEPARTMENT  OF  THE  iNTERIGR 
Fish  and  Wildlife  Service 

SOCFRParteS 

RIN  1018-AB95 

Clean  Vessel  Act  Grant  Program 

agency:  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Interim  rule;  request  for 

comment. 


SUMMARY:  This  notice  provides  the 
requirements  for  participation  in  the 
Clean  Vessel  Act  Grant  Program 
authorized  by  Section  5604  of  the  Clean 
Vessel  Act  of  1992.  This  rule  provides 
for  the  unifonn  administration  of  this 
new  grant  program.  Additionally,  the 
Fish  and  Wildlife  Service  seeks 
comments  on  the  rule  in  an  effort  to 
develop  permanent  rules  for  the 
prng-'irn, 

DATES;  Effective  Date:  August  9, 1993 
except  for  §  85.20(a)(1)  which  contains 
information  collection  requirements 
which  are  not  effective  until  approved 
by  0MB.  When  approval  is  received,  the 
agency  will  publish  a  document 
announcing  the  effective  date. 

Comment  Deadline:  Comments  must 
be  received  on  or  before  August  23, 
1993. 

Other  Dates:  Proposals  will  be 
accepted  for  FY  1993  and  FY  1994 
funds  ($12.5  milhon)  through  August 
31, 1993.  For  FY  1995  through  FY  1997. 
proposals  wdll  be  due  by  May  1  of  the 
year  preceding  that  fiscal  year  (e.g..  May 
1,  1994  for  FY  1995). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Division  of  Federal  Aid,  Fish  and 
•Wildlife  Service,  U.S.  Department  of  the 
Interior,  Room  140  ARLSQ,  4401  North 
Fairfax  Drive,  Arlington,  Virginia  22203, 
or  delivered  to  the  same  address. 
FOR  FURTHER  INFORMATION  CO>rrACT: 
Columbus  Brown,  Chief,  Division  of 
Federal  Aid,  (703)  358-2156. 

SUPPLEMENTARY  'S.^ORMATJON: 

Background 

Sewage  discharged  by  recreational 
boaters  may  be  a  substantial  contributor 
to  localized  degradation  of  water  quality 
in  the  United  States.  The  discharge  of 
untreated  sewage  by  boaters  is 
prohibited  under  Federal  law  in  all 
areas  within  the  navigable  waters  of  the 


United  States.  Many  boaters  have  Type 
in  marine  sanitation  devices  (holding 
tanks),  or  portable  toilets  for  sewage. 
However,  there  is  currently  an 
inadequate  number  of  pumpout  stations 
and  waste  reception  fadUties  (dump 
stations)  for  boaters  to  dispose  of  their 
sewage.  The  purpose  of  the  Act, 
therefore,  is  to  provide  funds  to  States 
for  the  construction,  renovation, 
operation,  and  maintenance  of  pumpout 
and  dump  stations  to  improve  water 
quality. 

Section  5604  of  the  Clean  Vessel  Act 
(Pub.  L  102-587.  Subtitle  F)  authorizes 
the  Director  of  the  U.S.  Fish  and 
Wildlife  Service  (Director)  to  make 
grants  to  coastal  States  for  conducting 
siirveys  of  the  status  of  existing  facilities 
and  need  for  additional  faciUties,  and 
developing  plans  for  the  provision  of 
facilities;  and  to  all  States  for 
constructing/renovating  pumpout  and 
dump  stations  and  for  implementing 
associated  education  programs.  Funds 
will  be  available  on  a  competitive  basis 
to  ensure  that  grants  address  the  highest 
national  priorities.  Amounts  made 
available  in  a  fiscal  year  are  available  for 
two  years  for  obligation. 

Environmental  Effects 

Because  this  rule  is  an  administrative 
action,  the  effects  on  the  physical, 
biological  and  sociological  environment 
are  too  broad,  speculative,  and 
conjectural  to  be  analyzed  meaningfully. 
Therefore,  the  action  is  categorically 
excluded  from  any  environmental 
documentation  pursuant  to  the  National 
Environmental  Policy  Act.  However, 
construction/renovation  of  pumpout 
and  dump  stations  will  require  separate 
environmental  consideration. 

All  actions  that  may  be  funded  by  this 
national  grant  program  will  comply 
with  requirements  of  the  National 
Environmental  Policy  Act  (Appendix  1 
of  516  Department  Manual  6)  prior  to 
the  funding.  Compliance  with  the 
National  Environmental  Policy  Act  and 
other  environmental  laws  related  to  the 
Endangered  Species  Act.  Coastal 
Barriers  Resources  Act  as  amended  by 
the  Coastal  Barrier  Improvement  Act, 
Coastal  Zone  Management  Act, 
Executive  Orders  on  Floodplains  (E.O. 
11988)  and  Wetlands  (E.O.  11990), 
historic/cultural  resources,  prime  and 
unique  farmlands,  and  the  Clean  Water 
Act  shall  be  completed  before  grant 
agreements  are  approved  by  the  Fish 
and  Wildlife  Services. 

Information  Collection  Requirements 

The  information  collection 
requirements  contained  in  this  rule, 
except  for  surveys,  are  only  those 
necessary  to  fulfill  applicable 
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requirem>-^r.*s  of  43  CFR  part  12.  aiid 
have  betrT  ~.v:  "-oved  by  the  Office  of 
Manageme-"*  and  Budcet  under  the 
Paperwork  Reduction  Act  (44  U  S.C. 
3501  et  s^;  '■  "!"he  co;  Section  of  survey 
information  contained  in  this  rj'e  will 
be  submitted  to  the  Office  of 
Management  and  Budget  for  fippr^n-s;  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  nf  Management  and  Budget 

Public  Comment 

Tne  policy  of  the  Department  of  the 
Int^nor  is,  whenever  practicable,  to 
afford  the  pubhc  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  wntten  comments,  suggestions 
or  objections  regarding  the  interim  rule 
to  the  office  identified  in  the  Address 
Section  of  this  preamble.  Comments 
miUst  be  received  on  or  before  August 
23, 19^3 

Statement  of  Effects  ' 

The  mtenm  rule  will  have  no 
economic/cost  or  price  effects.  It  will 
not  cause  a  significant  effect  on  a 

substantia;  number  of  small  entities. 

The  grant  program  does  not  Involve 

taking"  as  described  in  Executive 

Order  12630  The  m!e  aiiows  eligible 
States  to  m.dke  decisions  regarding  the 
developm.ent  and  submission  of 
proposed  grants  for  surveys,  plans, 
construction-  renovation  and  education. 
Therefore,  it  is  consistent  with 
Executive  Order  12612  en  Federalism. 
The  Department  of  the  Lnterior  has 
determined  that  this  document  is  not  a 
m3)or  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U  S  C,  6G1  e{  seq] 

Intergovernmental  Review  of  Federal 
Programs 

This  Clean  Vessel  .\ct  Grant  Program 
is  covered  under  Executive  Order  12372 
■  Intergovernmental  Review  of  Federal 
Programs"  and  43  CFR  part  9 
"Intergovemraentai  Review  of 
Department  of  the  Intenor  Programs  and 
.Activities."  Under  the  Order,  States  may 
design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs. 

States  and  Terr.tones  that  participate 
m  the  Executive  Order  process  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  should  alert,  their 
SPOCs  to  the  prospective  applications 
and  receive  any  necessarv'  instructions 
to  provide  material  as  required  by  the 


SPOC.  It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contad  if  no 
submittal  is  required)  on  the  narrative 
Applicants  from  States  that  choose  to 
exempt  the  grants  need  take  no  action 
regarding  E.0. 12372. 

Author 

The  primary  author  of  these  rules  is 
Robert  D.  Pacific,  U.S.  Fish  and  Wildlife 
Service. 

List  of  Subjects  in  50  CFR  Part  85 

Grant  program,  Grant  procedures. 
Program  policy,  Project  selection 
criteria,  Natural  resources.  Coastal 
waters,  Pumpout  station,  Waste 
reception  facility,  Recreational  vessel. 
Coastal  zone  management,  Information 
collection.  Record  keeping  and 
Reporting  requirements. 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  subchapter  F  of  chapter  1,  title 
50  of  the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  part  85. 

PART  BS—CLEAN  VESSEL  ACT 

GRAN''^  PROGRAM 

Subpart  A — Ge^^era! 

Soc. 

85.10  Purpose  and  scope 

65.11  De&nitions 

85.12  Information  collection,  recard 
keflping,  and  reporting  requirements 

Subpart  B — Application  for  Grants 

85.20  Eligible  activities 

85.21  Application  procedures 
8522    Grant  proposals 

Subpart  C — Grant  Selection 

85.30  Grant  selection  criteria 

85.31  Grant  selectior. 

Subpart  D — Conditions  on  Usa/Acceptance 

O' Funds 

85.40 
85,41 
85.42 
65.43 
85.44 
85.43 


Cost  sharing 
Allowable  costs 
Real  and  personal  property 
Signs  and  sjniibols 
Fee  charges  for  use  of  facihties 
Public  access  to  facilities  and 
maintenance 

85.46  Survey  and  plan  standards 

85.47  Program  crediting 

85.48  Compliance  with  Federal  laws, 
regulations,  and  policies 

Authority:  Public  Law  102-587.  Subtitle  F 

Subpart  A — General 

§85.10     Purpo««  and  tcooe. 

This  part  establishes  the  requirements 
for  state  participation  in  the  Clean 
Vessel  Act  Grant  Progrsim  authorized  by 
Section  5604  of  the  Clean  Vessel  Act 
(Pub.  L.  102-587,  subtitle  ¥]. 


§85.11     Definitions. 

Terms  used  m  this  part  shall  have  the 
following  meaning. 

Clean  Vtr'sse!  Act  or  Act.  The  Clean 
Vessel  Act  (Public  Law  102-587, 
Subtitle  F). 

Coastal  State.  .\  State  of  the  United 
Slaves  in,  or  bordering  on  the  Atlantic, 
Facihc,  or  Arctic  Ocean;  the  Gulf  of 
Mexico;  Long  Island  Sound;  or  one  or 
more  of  the  Great  Lakes;  includes  Puert.o 
Rico,  the  Virgin  Islands,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  and,  excludes  Alaska  and 
American  Samoa. 

Coastal  waters.  In  the  Great  Lakes 
area,  the  waters  within  the  terntorial 
jurisdiction  of  the  United  States 
consisting  of  the  Great  Lakes,  their 
connecting  waters,  harbors,  roadsteads, 
and  estuar\'-t  y-pe  areas  such  as  bays, 
shallows,  and  m.arshes;  and,  in  other 
areas,  those  waters,  adiacent  to  the 
shorelines,  which  contain  a  measurable 
percentage  of  sea  water,  including 
sounds,  bays,  lagoons,  bayous,  ponds, 
and  estuaries 

Coastal  zone  Coastal  zone  has  the 
same  m,ear.!ng  that  the  term  has  in 
section  304(11  of  the  Coastal  Zone 
Management  Act  of  1992  (16  U.S.C. 
145311;).  The  coastal  zone  con^ist.s  of 
coastal  wafers  (including  the  lands 
therein  and  thereunder)  and  the 
adiacent  shoreiands,  including  islands. 
L'ansitional  and  intertida!  areas,  salt 
marshes,  wetlands,  and  beacnes.  The 
zone  extends,  in  Great  Lakes  waters,  to 
the  international  boundary  between  the 
United  States  and  Canada  and,  in  otli&r 
areas,  seaward  to  the  outer  hmit  of  the 
United  States  territorial  sea.  The  zone 
extends  inland  from,  the  shorelines  only 
to  \liB  extent  necessary  to  control 
shorelands  and  protect  coastal  waters. 

Constrdcfion.  Activities  which 
produce  new  capital  improvements  and 
increase  the  value  or  usefulness  of 
existing  property, 

Education/information.  The 
education/information  pro-gram  as 
identified  in  the  technical  guidelines  as 
published  in  the  Federal  Register,  to 
make  recreational  boaters  aware  of  the 
environmental  pollution  problem 
resulting  from  sewage  discharges  from 
vessels  and  inform  them  of  the  locauou 
of  pumpout  and  dump  stations. 

Eligible  applicant.  An  agency  of  a 
Stats  designated  by  the  Governor. 
Facility.  A  pumpout  and  waste 
reception  facility. 

Grant.  An  award  of  financial 

assistance,  including  cooperative 

agreements,  in  the  form  of  money,  or 

property  in  lieu  of  money,  by  the 

Federal  Government  to  an  eligible 

grantee. 
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Inland  state.  A  stal^'  whii  h  is  not  a 
coastal  state.  The  D;  tr:  -t  of  Cnlumbia. 
American  Samoa  ana  Al&ska  are 
included  as  inland  States. 

Maintenance.  Those  activities 
necessary  for  upkeep  of  a  facility.  These 
are  activities  that  allow  the  facility  to 
hinction  and  include  routine  recurring 
custodial  maintenance  such  as 
housekeeping  and  minor  repairs  as  well 
as  the  supplies,  materials,  and  tools 
necessary  to  carry  out  the  work.  Also 
included  is  non-routine  cyclical 
maintenance  to  keep  facilities  hilly 
functional. 

Operation.  Those  activities  necessary 
for  the  functioning  of  a  facility  to 
produce  desired  results.  These  are 
activities  that  make  the  facility  work. 

Plans.  Those  plans  identified  in  the 
technical  guidelines  as  published  in  the 
Federal  Register,  for  construction  or 
renovation  of  pumpout  and  dump 
stations  necessary  to  ensure  that  there 
are  adequate  and  reasonably  available 
stations  to  meet  the  needs  of 
recreational  vessels  using  the  coastal 
waters  of  the  State. 

Pumpout  station.  A  facility  that 
pumps  or  receives  sewage  from  a  type 
III  marine  sanitation  device  (holding 
tank)  installed  on  board  vessels. 

Recreational  vessel.  Watercraft 
manufactured  for  operation,  or  operated, 
primarily  for  pleasure,  or.  leased, 
rented,  or  charterisd  to  another  for  the 
latter's  pleasure. 

Renovation.  Major  rehabilitation  of 
facilities  to  restore  them  to  their  original 
intended  purpose. 

Surveys.  Those  surveys  identified  in 
the  technical  guideUnes  as  published  in 
the  Federal  Register.  Surveys  are  to 
determine  the  number  and  location  of 
all  operational  pumpout  and  dump 
stations  at  public  and  private  marinas, 
moormg  areas,  docks,  and  other  boating 
access  facilities  within  the  coastal  zone; 
and.  to  determine  the  number  of 
recreational  vessels  in  coastal  waters 
with  holding  tanks  or  portable  toilets, 
and  the  areas  of  coastaJ  waters  where 
those  vessels  congregate. 

Type  III  marine  sanitation  device 
(holding  tank).  Any  equipment  for 
installation  on  board  a  vessel  which  is 
specifically  designed  to  receive,  retain, 
and  discharge  sewage. 

Waste  reception  facility  (dump 
station).  A  facility  specifically  designed 
to  receive  sewage  from  portable  toilets 
carried  on  vessels.  Dump  stations  do  not 
include  lavatories  or  restrooms. 

§85.12    Information  collection, 
recordkeeping,  and  reporting  requir&ments- 

(a)  The  information  collecting 
requirements  for  tliis  grant  program  are 
those  necessary  to  comply  with  43  CFR 


part  12  which  include  a  narrative 
statement  as  identified  in  §  85.22,  Grant 
proposals. 

(b)  Recordkeeping  requirements 
include  the  tracKing  of  costs  and 
accomplishments  related  to  the  grant  as 
required  by  43  CFR  12.60,  monitoring 
and  reporting  program  performing  (43 
CFR  12.801,  and  financial  reporting  (43 
CFR  12.81). 

(c)  Reporting  requirements,  including 
retention  and  access  requirements  as 
required  by  43  CFR  12.82. 
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§85.20    EMgibis  activ>tl«s. 

(a)  Eligibnity  grant  activities — coastal 
states: 

(1)  Identification  in  the  coastal  zone 
of  all  operational  pumpout  and  dump 
stations,  and  surveys  of  recreational 
vessels  in  coastal  waters  writh  holding 
tanks  or  portable  toilets,  and  the  areas 
where  those  vessels  congregate.  Also 
eligible  are  costs  of  developing  a  list, 
including  chart  coordinates,  of  all 
operational  pumpout  and  dump  stations 
in  the  coastal  zone  of  the  State  for 
submission  to  the  Fish  and  Wildlife 
Service. 

(2)  Plans  for  construction  and 
renovation  of  pumpout  and  dump 
stations  in  the  coastal  zone  of  the  State 
necessary  to  ensure  that  these  stations 
are  adequate  and  reasonably  available  to 
meet  the  needs  of  recreational  vessels 
using  the  coastal  waters  of  the  State. 
Completed  State-funded  plans  may  be 
submitted  after  the  technical  guidelines 
appear  in  the  Federal  Register. 

(b)  Eligible  grant  activities — all  states: 

(1)  Education/information  program  to 
educate/inform  recreational  boaters 
about  the  environmental  pollution 
problems  resulting  from  sewage 
discharges  from  vessels  and  to  inform 
them  of  the  location  of  pumpout  and 
dump  stations. 

(2)  The  construction,  renovation, 
operation  and  maintenance  of  pumpout 
and  dump  stations.  Eligible  grant 
activities  also  include  any  activity 
necessary  to  hold  and  transport  sewage 
to  sewage  treatment  plants,  such  as 
holding  tanks,  piping,  haulage  costs: 
and  any  activity  necessary  to  get  sewage 
treatment  plants  to  accept  sewage,  sudi 
as  installing  bleed-in  facilities. 

(c)  Ineligible  activities: 

(1)  Activities  that  do  not  provide 
public  benefits. 

(2)  Enforcement  activities. 

(3)  Construction/renovation  of 
restroom  faciUties. 

(4)  Construction,  renovation, 
operation  and  maintenance  of  on-site 
sewage  treatment  plants,  such  as 
package  treatment  plants  and  septic 


systems,  and  of  municipal  sewdge 
treatment  plants  for  primary  and 
secondary  treatment. 

Sas^l    Application  prMMdurM. 

(a)  Eligible  applicants  will  submit 
their  proposals  to  the  appropriate 
Regional  Office  of  the  U.S.  Fish  and 
Wildlife  Service. 

Region  1  States  Include — American 
Samoa,  California,  Commonwealth  of 
the  Northern  Mariana  Islands,  Guam. 
Hawaii,  Idaho,  Nevada.  Oregon,  and 
Washington 

Division  of  Federal  Aid.  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  NE  11th  Avenue, 
Portland,  Oregon  97232-4181  (503) 
231-6128 

Region  2  States  Include— Arizona.  New 
Mexico,  Oklahoma,  and  Texas 

Division  of  Federal  Aid.  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306,  500 
Gold  Avenue  SW.,  Albuquerque,  New 
Mexico  87103,  (505)  766-2095 

Region  3  States  Include — Illinois, 
Indiana,  Iowa,  Michigan,  Minnesota. 
Missouri,  Ohio,  and  Wisconsin 

Division  of  Federal  Aid,  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Fort  Snelling.  Minnesota 
55111-4056,  (612)  725-3596 

Region  4  States  Include — Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  North  Carolina, 
Puerto  Rico,  South  Carolina.  Tennessee, 
and  the  Virgin  Islands 

Division  of  Federal  Aid.  U.S.  Fish  and 
Wildlife  Service.  Richard  B.  Russell 
Federal  Building,  75  Spring  Street. 
SW,  Suite  1290.  Atlanta.  Georgia 
30303.  (404)  331-5446 

Region  5  States  Include — Connecticut. 
Delaware,  District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island.  Vermont, 
Virginia,  and  West  Virginia 

Division  of  Federal  Aid.  U.S.  Fish  and 
WildUfe  Service.  300  Westgate  Center 
Drive,  Hadley.  Massachusetts  01035- 
9589,  (413)  253-8501 

Region  6  States  Include — Colorado, 
Kansas,  Montana,  North  Dakota, 
Nebraska,  South  Dakota,  Utah,  and 
Wyoming 

Division  of  Federal  Aid.  U.S.  Fish  and 
Wildlife  Service,  134  Federal 
Building,  P.O.  Box  25486,  Denver, 
Colorado  80225 

134  Union  Boulevard,  third  floor, 
Lakewood.  Colorado  80225.  (303) 
236-7392 
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Region  7  State  Includes — Aia'^ka 

Division  of  Federal  Aid,  U  S.  Fish  and 
Wildlife  Sor\';ce,  1011  East  Tudor 
Road.  Anchorage,  Alaska  99503,  (907) 
786-3435 

(bl  Proposals  wil.  be  accepted  for  ¥\ 
1993  and  FY  1994  funds  ($12  5  million) 
between  the  effective  date  and  August 
31,  1993   For  FY  1995  and  FY  1997, 
proposals  will  be  due  by  May  1  of  the 
year  preceding  that  fiscal  year  (e.g..  May 
1,  1994  f':c  FY  1995). 

585.22     Grant  propoMta. 

Grant  proposals  will  consist  of  a 
narrative  which  identifies  and  describes 
the  following: 

(a)  The  need  within  the  purposes  of 
the  Act;  coastal  States  with  approved 
plans  should  indicate  how  the  activities 
contained  in  the  proposal  implements 
the  plan, 

fb)  Discrete  objective(s)  to  be 
accomplished  during  a  specified  time 
period  that  address  the  need(s), 

(c)  Expected  results  or  benefits  from 
accomplishing  the  objectives,  including 
the  numbers  of  recreational  vessels  and 
people  served. 

(d)  The  approach  to  be  used  in 
meeting  the  objectives,  including 
"specific  procedures,  schedules,  key 
personnel,  cooperators,  grant  location, 
innovative  approaches,  and  estimated 
costs, 

(e)  Amount  and  source  of  matching 
funds, 

(f)  Fees  for  use  of  facility.    | 

Subpart  C— G'9-^:t  Seier:  on 

b 35.30     G'-ant  seieciicr  cr  teria. 

The  Director  shall  give  priority 
consideration  to  grant  proposals  that 
meet  tlie  following  criteria: 

Note:  These  criteria  are  not  listed  in  priority 
order  and,  as  such,  are  equal.  The  goal  is  to 
have  each  proposal  address  as  many  of  these 
criteria  as  possible. 

(a)  In  coastal  States  that  have  no 
survey  or  plan,  proposals  to  complete 
such  survey  and  plan, 

(b)  In  coastal  States,  proposals  for 
constructing  and  renovating  pumpout 
and  dump  stations  in  accordance  wdth 
a  coastal  State's  plan  approved  under 
section  5603(c)  of  the  Clean  Vessel  Act, 

(c)  Proposals  that  provide  for  pubhc/ 
private  partnership  efforts  to  develop 
and  operate  pumpout  and  dump 
stations, 

(d)  Proposals  for  innovative  ways  to 
increase  the  availability  and  use  of 
pumpout  and  dump  stations,  e.g.,  where 
private  parties  put  in  more  than  the 
minimum  amount. 

(e)  Proposals  that  include  an 
education/information  component, 


(f)  Proposals  that  benefit  the  waters 
most  likely  to  be  affected  by  the 
discharge  of  sewage  from  ves.sels. 
including  the  waters  as  defined  in  the 
technical  guidelines  as  published  m  the 
Federal  Register,  and 

(gj  Proposals  in  areas  with  high 
vessel/pumpout  or  dump  station  ratios 

§85  3t     Grant  »et«ctlon. 

The  Fish  and  Wildlife  Service, 
Division  of  Federal  Aid,  wrill  convene  a 
ranking  panel  of  Federal  employees,  to 
include  representativ 3S  from  Regional 
Offices,  to  review,  ra^.k,  and  make 
funding  recommendptions  to  the 
Director  the  Fish  and  Wildlife  Service. 
The  Director  will  make  the  selection  of 
eligible  grants  by  November  1,  annually 
Upon  selection  of  a  proposal  the 
appropriate  Regional  Office  will  advise 
the  successful  applicant  of  additional 
documentation  requirements. 

Subpa^  & -Conditsong  en  Use/' 

Acceptarce  o-f  Fupd's 


5  ^5  4' 


:  H'  sffl' 


(a)  The  Federal  share  shall  not  exceed 
75%  of  total  costs  approved  in  the  grant 
agreement. 

(b)  The  provisions  of  43  CFR  12.64 
apply  to  cost  sharing  or  matching 
requirements.  Third  party  in-kind 
contributions  must  be  necessary  and 
reasonable  to  accomplish  grant 
objectives  and  represent  the  current 
market  value  of  noncash  contributions 
furnished  as  part  of  the  grant  by  another 
public  agency,  private  organization,  or 
individual. 

§85.41     Allowable  costs. 

(a)  Allowable  grant  costs  are  limited 
to  those  costs  that  are  necessary  and 
reasonable  for  accomplishment  of 
approved  grant  objectives  and  meet  the 
applicable  Federal  cost  principles  in  43 
CFR  12.60(b).  Purchase  of  informational 
signs,  program  signs,  and  symbols 
designating  pumpout  and  dump 
stations,  are  allowable  costs. 

(b)  Grants  or  facilities  designed  to 
include  purposes  other  than  those 
eligible  under  the  Act  shall  have  the 
costs  prorated  equitably  among  the 
various  purposes.  Grant  funds  shall  only 
be  used  for  the  part  of  the  activity 
related  to  the  Clean  Vessel  Act. 

(c)  Costs  incurred  prior  to  the 
effective  date  of  the  grant  agreement  are 
not  allowable  with  the  exception  that 
preliminary  costs  are  allowed  only  with 
the  approval  of  the  appropriate  Regional 
Director.  Prelimmary  costs  may  include 
such  items  as  feasibility  surveys., 
engineering  design,  biolgoical 
reconnaissance,  appraisals,  preparation 
of  grant  documents  such  as 


environmental  assessments  for 
compliance  with  the  National 
Environmental  PoHcy  Act,  or  prior  costs 
for  surveys  and  plans.  Prior  costs  for 
sur\'eys  and  plans  will  be  allowed  only 
for  the  first  set  of  applications,  and  only 
for  costs  incurred  after  enactment  of  the 
Act  on  November  4,  1992.  This 
allowance  is  necessitated  because  of  the 
short  timetable  for  implementing  the 
Act  These  costs  must  be  substantiated 
and  documented. 

§85.42    Real  and  personal  property. 

(a)  Applicable  regulations  regarding 
acquisition,  property  records, 
mcuntenance,  and  disposal  of  real 
property  and  equipment  are  found  in  43 
CFR12'71  and  43  OFT?  12.72.  If 
questions  arise  about  application,  the 
appropriate  Regional  Office  should  be 
contacted. 

(b)  A  State  shall  ensure  that  design 
and  installation  of  the  facilities  are  in 
accordance  with  the  technical  standards 
identified  in  the  technical  guidelines  as 
published  in  the  Federal  Register. 

(c)  The  State  must  ensure  that 
facilities  are  operated  and  maintained, 
and  that  stnictures  or  related  assests  are 
used  for  the  stated  grant  purpose. 

§35.43     Signs  and  symbols, 

A  national  symbol,  to  be  developed, 
should  be  installed  to  be  clearly  visible 
to  direct  boaters  entering  the  facility  to 
pumpout  and  dump  stations. 
Appropriate  information  signs  should 
be  installed  at  pumpout  and  dump 
stations.  Such  information  could 
indicate  fees,  restrictions,  hours  of 
operation,  operating  instructions,  and  a 
contact  name  and  telephone  number  if 
the  facility  is  inoperable. 

§  85.44     Fee  charges  for  use  of  facllfties. 

A  ma.ximum  of  a  S5.00  fee  may  be 
charged  for  use  of  pumpout  facilities 
constructed,  operated  or  maintained 
with  gmnt  funds.  Such  proceeds  shall 
be  retained,  accounted  for,  and  used  by 
the  operator  to  defray  operation  and 
maintenance  costs  for  the  useful  life  of 
the  facility. 

§  85.45     Public  access  to  facilities  and 
maintenance. 

All  recreational  vessels  must  have 
access  to  piunpout  and  dump  stations 
funded  under  this  grant  program. 
Facilities  shall  be  operated,  maintained, 
and  continue  to  be  reasonably  accessible 
to  all  recreational  vessels  for  the  full 
period  of  their  useful  life. 

§85.46    Survey  and  plan  standards. 

(a)  Sun-ey  standn'-ds^ 

(1)  Sur\'eys  should  be  conducted 
according  to  the  technical  cuidelmes  as 
published  in  the  Federal  Register. 
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(2)  Surveys  may  be  con  :iii  u-ci 
Statewide,  if  necessary,  to  obtain 
information  on  boats  using  the  coastal 
zone. 

(b)  Plan  standards.  Plans  should  be 
developed  according  to  the  technical 
guidelines  as  published  in  the  Federai 

Signs  should  acknowledge  that  the 
facility  was  constructed  or  improved 
with  funds  from  the  Clean  Vessel  Act. 
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Following  is  suggested  language:  "This 
facility  was  built  (or  improved)  using 
Federal  Aid  matching  funds  authorized 
by  the  Clear.  Vessel  Act." 

'^gulations,  and  policies. 

U)  In  accepting  Federal  funds.  State 
representatives  must  agree  to  and  certify 
compliance  with  all  applicable  Federal 
laws,  regulations,  and  poiicies.  Tnis  is 
done  by  submitting  an  assurances 
statement  that  descnbes  the  compliance 
requirements  for  Federal  grants. 


(b)  Compliance  with  environmental 
and  other  laws,  as  defined  in  Service 
Manual  523  FW  Chaper  1,  may  require 
additional  documentation.  Consult  with 
Regional  Offices  for  specific 
applicabihty. 

Dated:  May  18, 1993. 
Richard  N.  Smith, 
Acting  Director. 
IFR  Doc.  93-16059  Filed  7-7-93;  8  45  am) 
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DEPARTMENT  Of  AGRICULTURE 

Animal  and  Plant  Healt.-,  inspect!©" 
Sen/ice 


9  CFR  Pan  94 
Docket  N.'  92-197-11 


Cnarae      C-isease  StatLS  o*  So  •/ 
Caieao"'-  6ec«iuse  :■'  Rma-e'-pe'^.t  3'--j 
Foot-a^'a-woutn  Disease 

AGENCY:  Ar.imai  and  Piant  Health 
.   '^^•^tion  Service,  USDA. 

aC""ON:  P'oposed  rule, 

S  jMMAby:  We  are  proposing  to  declare 
New  Caledonia  free  of  rinderpest  and 
foot-and-mouth  disease  (FMD).  We  have 
determined  that  New  Caledonia,  which 
has  never  had  an  outbreak  of  either 
disease,  meets  all  of  the  criteria  for 
being  declared  free  of  rinderpest  and 
FMD.  Although  New  Caledonia  is  a 
possession  of  France,  New  Caledonia 
meets  the  requirements  of  the 
regulations  for  receiving  separate  status 
as  to  rmderpest  and  FNffl.  This 
proposed  revision  would  remove  the 
prohibition  on  the  importation  into  the 
United  States,  from  New  Caledonia,  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  from  ruminants,  and  would  relieve 
restrictions  on  the  importation,  from 
New  Caledonia,  of  milk  and  milk 
products  from  ruminants.  This  proposed 
revision  would  also  ensure  that  New 
Caledonia's  animal  health  status  would 
not  be  affected  should  the  rinderpest 
and  FMD  status  of  France  change. 

This  proposed  revision  would  not 
give  New  Caledonia  separate  status  from 
France  in  terms  of  diseases  other  than 
rinderpest  and  FMD,  and  France  is  not 
declared  to  be  free  of  hog  cholera  and 
swine  vesicular  disease.  Therefore,  even 
if  this  proposal  is  adopted,  the 
importation  from  New  Caledonia  of 
swine  and  fresh,  chilled,  and  frozen 
meat  from  swine  would  continue  to  be 
restricted  because  of  those  diseases. 
Similarly,  certain  restrictions  on  the 
importation,  from  New  Caledonia,  of 
ruminant  meat  and  edible  products  from 
ruminants  would  remain  in  effect 


because  bovine  spongiform 
encephalopathy  exists  in  France. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  7, 1993. 

AOORESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
197-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690-2817) 
to  facilitate  entry  into  the  comment 
reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harvey  A.  Kryder,  Chief  Staff 
Veterinarian,  Import-Export  Products 
Staff,  VS,  APHIS,  USDA,  room  753, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7885. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  "the  regulations") 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  rinderpest, 
foot-and-mouth  disease  (FMD),  bovine 
spongiform  encephalopathy  (BSE), 
African  swine  fever,  hog  cholera,  and 
swine  vesicular  disease  (SVD).  These 
are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  coxmtries  of  the  world  except 
those  listed  in  §94. 1(a)(2).  which  are 
declared  to  be  free  of  both  diseases.  We 
are  proposing  to  add  New  Caledonia  to 
that  list.  New  Caledonia  is  a  possession 
of  France,  but  it  meets  all  of  the  criteria 
specified  in  §  94.1a  of  the  regulations  for 
determining  the  separate  status  of  a 
territory  or  possession  with  regard  to 
rinderpest  and  FMD, 

We  will  consider  declaring  a  country 
to  be  free  of  rinderpest  and  FMD  if  there 
have  been  no  reported  cases  of  the 
diseases  in  that  country  for  at  least  the 
previous  1-year  period,  and  no 


vaccinations  for  rinderpest  or  FMD  have 
been  administered  to  swine  or 
ruminants  in  that  country  for  at  least  the 
previous  1  year  period.  In  the  case  of 
New  Caledonia,  there  has  never  been  an 
outbreak  of  rinderpest  or  FMD,  and  no 
ruminants  or  swine  have  ever  been 
vaccinated  for  either  disease. 

New  Caledonia  has  applied  to  the 
U.S.  Department  of  Agriculture  (USDA) 
to  be  recognized  as  free  of  rinderpest 
and  FMD.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
reviewed  the  documentation  submitted 
by  the  government  of  New  Caledonia  in 
support  of  its  request.  In  addition, 
APHIS  officials  have  evaluated  the 
capability  of  New  Caledonia's  veterinary 
services,  laboratory  and  diagnostic 
procedures,  vaccination  practices,  and 
the  administration  of  laws  and 
regulations  to  ensure  against  the 
introduction  of  disease  into  New 
Caledonia  through  the  importation  of 
animals,  meat,  and  animal  products. 
The  APHIS  officials  conducting  the 
evaluation  concluded  that  New 
Caledonia  is  free  of  rinderpest  and  FMD. 
Details  concerning  the  evaluation  are 
available  upon  written  request  from  the 
person  listed  under  FOR  FURTHER 
INFORMATJCN  CONTACT. 

Based  on  the  information  discussed 
above,  we  believe  that  New  Caledonia 
qualifies  for  listing  in  §S4  lfa)(2)  of  the 
regulations  as  a  country  declared  free  of 
rinderpest  and  FMD.  Although  New 
Caledonia  is  a  possession  of  France,  and 
.•vPHIS  is  in  the  process  of  declaring 
France  to  be  free  of  nnderpest  and  FMD, 
we  have  determined  that  New  Caledonia 
should  receive  separate  status  to  ensure 
that  New  Caledonia's  animal  health 
status  would  not  be  affected  if  an 
outbreak  of  nnderpest  or  FMD  should 
occur  in  France  in  the  future.  This 
action  would  remove  itie  prohibition  on 
the  importation,  from  New  Caledonia,  of 
fresh,  chilled,  and  frozen  meat  from 
ruminants  and  milk  and  milk  products 
from  ruminants.  This  action  would  not 
give  New  Caledonia  separate  status  from 
France  in  terms  of  diseases  other  than 
rinderpest  and  FMD,  so  importations 
from  New  Caledonia  of  live  swine  and 
fresh,  chilled,  or  frozen  meat  from  swine 
would  continue  to  be  restricted  under  9 
CFR  part  94  because  France  has  not 
been  declared  free  of  hog  cholera  and 
SVD.  Similarly,  the  importation,  from 
New  Caledonia,  of  ruminant  meat  and 
edible  products  from  ruminants  would 
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continue  to  be  restricted  under  §  94  1 6 
because  BSE  exists  in  France 

Executive  Order  12291  and  Regulatorv 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

We  are  proposing  to  declare  New 
Caledonia  free  of  rinderpest  and  FMD. 
We  have  determined  that  New 
Caledonia,  which  has  never  had  an 
outbreak  of  either  disease,  meets  all  of 
the  criteria  for  being  declared  free  of 
rinderpest  and  FMD.  This  proposed 
revision  would  remove  the  prohibition 
on  the  importation  into  the  United 
States,  from  New  Caledonia,  of 
mminants  and  fresh,  chilled,  and  frozen 
meat  from  raramants,  and  would  relieve 
restrictions  on  the  importation,  from 
New  Caledonia,  of  milk  and  milk 
products  from  ruminants. 

New  Caledonia  is  a  net  im.porter  of 
meat.  No  m.eat  exports  from  New 
Caledonia  were  reported  by  the  United 
Nations  Food  and  .^gncuiture 
Organization  (F.AO)  In  1989,  while 
approximately  $12  4  million  worth  of 
fresh,  chilled,  and  frozen  meat  was 
imported  into  New  Caledonia  during  the 
same  year  (FAQ  "Trade  Yearbcok," 
1990), 

FAO  and  USDA  production  and  trade 
data  indicate  that  approximately  40 
percent  of  New  Caledonia's  beef  and 
veal  is  imported  (FAO,  "Trade 
Yearbook,"  1990,  and  USDA,  Economic 
Research  Ser\'ice,  "Foreign  Agricultural 
Trade  of  the  United  States.  Calendar 
Year  1991  Supplement,"  1992).  It  is 
unhkely,  therefore,  that  there  would  be 
any  new  im.ports  of  beef  or  veal  into  the 
United  States  from  New  Caledonia- 
New  Caledonia  has  a  game  ranching 
industry,  and  this  proposed  rule  w^ould 
allow  deer  meat  from  New  Caledonia  to 
be  imported  into  the  United  States, 


.\;  (  ordirig  to  the  North  American  Deer 
Fanners  Association,  80  percent  of  the 
commercially  produced  venison 
:  onsumed  in  the  United  States  is 
imported  from  New  Zealand,  where 
deer  farming  is  a  mature  industry. 
Commercial  venison  production  in  the 
United  States,  where  deer  fanning  is 
still  a  new  industry,  complements, 
rather  than  competes  with,  the  venison 
imports  from  New  Zealand  because  the 
U.S.  peak  production  season  is  opposite 
that  of  New  Zealand. 

New  Caledonia  and  New  Zealand 
share  the  same  peak  production  season, 
so  exports  of  venison  from  those  two 
countries  would  be  in  direct 
competition  in  the  U.S.  market.  Venison 
from  New  Caledonia  would  enter  the 
U.S.  market  at  the  expense  of  producers 
in  New  Zealand,  rather  than  at  the 
expense  of  domestic  producers  of 
venison,  so  the  impact  on  the  U.S.  deer 
fanning  industry  is  expected  to  be 
minimal.  As  demand  for  venison  grows, 
the  cost  advantages  of  domestic 
production  are  hkely  to  reduce  U.S. 
reUance  on  all  imports  of  venison. 

As  stated  above,  this  proposed 
revision  would  remove  restrictions  on 
the  importation  of  milk  and  milk 
products  from  ruminants  into  the 
United  States  from  New  Caledonia.  The 
United  States  does  not  import  casein 
from  New  Caledonia,  and  total  U.S. 
imports  of  other  dairy  products  from  all 
Pacific  island  countries  other  than 
Australia  and  New  Zealand  were  valued 
at  only  $2,000  in  1991  (USDA, 
Economic  Research  Service,  "Foreign 
Agricultural  Trade  of  the  United  States; 
Calendar  "i  ear  1991  Supplement," 
1992).  Therefore,  we  do  not  expect  that 
this  proposed  revision  would  have  any 
effect  on  U.S.  businesses  that  rely  on 
imported  milk  or  milk  products  from 
ruminants. 

Under  these  circumstances,  the 
.^.dministrator  of  the  Animal  and  Plant 
Health  hispection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12^7H 

This  proposed  rule  has  been  reviewed 
under  Executive'Order  12778,  Civil 
!  -istice  Reform.  If  this  proposed  rule  is 
adopted  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  adm.inistrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

ir.  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 


et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB),  and  there  are  no  new 
requirements.  The  assigned  0MB 
control  number  is  0579-0015. 

!  ;s!  nf  Suh|«>/  ts  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART  94— HINDER  PEST    F  O ;,_;  ^  A  N  [. 

MOUTH  DISEASE    f-CW„  pf:ST(FOWL 
PLAGUE)   VElOGEN'C 

ViSCEROTRO-^-C  %EACA,^:- r 

D  ( S  E  A  S  E ,  ,A  r  R  c  A,  N  S  W  ■  h  E  ^  t  ■,'  F"  R . 

NOG  CHOLERA    &>,:,;.  frC.-.f.L 
SPONGIFOPW  e'^CEI-'^A^OPATHY: 
PROHIBITED  an:;  PES' evicted 
IVPOOTATfONS 

1.  The  authority  citation  for  part  94 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  ISOee.  161. 162, 
450;  19  U  S.C.  1306;  21  U.S.C  111.  114a, 
134a.  134b.  134c.  134f.  and  136a;  31  U.S.C. 
9701;  42  U.S.C.  4331.  4332;  7  CFR  2.17,  2.51. 
and  371.2(d). 

§94.1    [Amended] 

2.  Section  94.1.  paragraph  {a)(2), 
would  be  amended  by  adding  "New 
Caledonia,"  immediately  after 
"Mexico,". 

Done  in  Washington,  DC,  this  29th  day  of 
June  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-16132  Filed  7-7-93;  8:45  am) 

BIUJNQ  CODE  S41fr-34-P 
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Doc  He'  Nc 


-047-1] 


rT>poHet  on  of  Certain  Animal  Emt>fyos 

and  Shemen 

ft  CE^CY:  Animal  and  Plant  Health 

-don  Service.  USDA. 
'iC'ion:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  considering  revising 
Liic  regulations  pertaining  to  the 
importation  of  certain  animal  embrj'os 
and  semen  to  make  these  regulations 
consistent  with  current  technology  and 
improve  them  in  other  ways.  We  are 
soliciting  comments  from  the  public  on 
the  current  regulations  and  any 
suggested  amendments. 
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DATES;  Cv^ns:derat;on  will  b«  given  only 
to  comments  rttttsived  on  cr  before 
September  7,  1^93 

ADDRESSES:  Fiease  send  an  original  and 
tiiree  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
FPD  APHIS,  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
047-1  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
.A. venue  SW.,  Washington.  DC,  between 
8  a.m.  and  4.30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
281 7  to  facihtate  entry  into  the 
ccm'Tie.'".*,  reading  room 

FOP  njBTMEB  INFORMATION  CONTACT:  Dt. 

FvL'ier  P^rlu.ns,  br=.ff  V'ete.-.r.anan, 
Na'Dnal  Center  for  Import-Export,  VS, 
.\PHIS  rSDA.  room  765B,  Federal 
B..:a..=;  '■'   '  Belcrest  Road, 
Hyatts%;:le.  MD  Z^-^z,  (301)436-4325. 

SUPPLEMENTARY  .NFORMATTON: 

Background 

The  ^^'gu!aUons  in  9  CFR  part  98 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain  animal 
embryos  and  semen  to  protect  the  health 
of  U.S.  Uvestock  and  poultry.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  administers  these 
regulations. 

.\PHIS  officials  believe  that 
amendments  to  the  regulations  may  be 
appropriate  at  this  time  as  a  result  of 
advances  in  veterinary  technology. 
Accordingly,  we  are  seeking  input  from 
the  public  on  the  practicability, 
economic  imphcations,  and  animal 
health  ramifications  of  the  regulations 
and  any  suggested  amendments. 
Interested  persons  may  obtain  a  copy  of 
the  regulations  by  contacting  the  person 
listed  above  ur.der  FOR  fL'RTHER 

iNFORMATION  CONTACT 

T.>-  ■'■-  :  s  are  divided  into  three 

s..Dp^-     > ^: ;  it  A  provides  the 
requirements  for  importing  ruminant 
and  swine  embryos  from  countries  free 
of  rinderpest  and  foot-and-mouth 
disease  and  for  importing  erabr>'os  of 
horses  and  asses.  The  regulations 
require,  among  other  things,  that 
importers  of  these  embryos  obtain  an 
i.Tpcrt  permit  from  APHIS.  The 
regulations  also  provide  specific 
conditions  regarding  the  conception, 
collection,  and  transport  of  imported 
embryos  Upon  arnvaJ  m  this  country, 
an  embryo  must  be  accompanied  by  a 
health  certificate,  and  the  importer  must 
provide  a  document  that  includes 


certain  information  to  an  inspector  at 
the  port. 

Subpart  B  provides  the  requirements 
for  importing  cattle  embryos  from 
countries  where  rinderpest  or  foot-and- 
mouth  disease  exists.  The  regulations  in 
this  part  include  some  of  the  same 
requirements  as  in  Subpart  A,  but 
Subpart  B  includes  many  additional 
requirements  to  ensure  that  imported 
cattle  embryos  from  these  countries  do 
not  introduce  either  of  these  senous 
diseases.  For  example,  the  regulations  in 
Subpart  B  contain  detailed  requirements 
concerning  the  health  status  of  the 
donor  dam,  the  layout  and  construction 
of  the  embryo  collection  unit,  and 
various  procedures,  including 
procedures  for  embryo  collection. 

Subpart  C  pertains  to  the  importation 
of  certain  animal  semen.  Among  other 
things,  the  regulations  require  that 
importers  of  certain  animal  semen 
obtain  an  import  permit  from  APHIS 
and  provide  a  declaration  including 
certain  information  to  an  inspector  at 
the  port  upon  the  semen's  arrival.  The 
regulations  also  include  specific 
requirements  for  the  importation  of 
semen  from  countries  affected  with 
rinderpest  or  foot-and-mouth  disease. 

We  believe  several  aspects  of  the 
regulations  could  be  revised  to  make  the 
importation  of  certain  animal  embryos 
and  semen  more  practical  for  importers 
without  increasing  the  risk  that  these 
products  will  introduce  exotic  Uvestock 
and  poultry  diseases  into  the  United 
States.  For  example,  the  regulations  for 
importing  cattle  embryos  from  countries 
where  rinderpest  or  foot-and-mouth 
disease  exists  specify  that,  among  other 
things,  the  donor  dams  must  undergo 
several  tests  and  the  embryos  must  be 
washed  at  least  times  prior  to 
exportation.  Recent  scientific  data  has 
confirmed  what  we  had  suspected — that 
embryo  washing  is  a  more  effective 
disease  control  tool  than  had  been 
previously  beUeved.  As  a  result,  we  now 
believe  some  of  the  required  disease 
testing  of  the  donor  dams  could  be 
reduced  or  eliminated  without 
increasing  the  chances  of  importing 
infected  embryos  from  these  countries. 

We  are  particularly  interested  in 
receiving  comments  coneeming  the 
importation  of  embryos  and  semen  from 
countries  affected  with  serious  livestock 
diseases,  such  as  foot-and-mouth 
disease  and  hog  cholera,  that  are  exotic 
to  the  United  States.  Such  comments 
should  address  potential  risks  ar.d 
recommendations  for  reducing  them 
We  would  appreciate  it  if  the  comments 
are  supported  by  references  from. 
scientific  and  professional  literature 
Commenters  who  are  aware  of  opposing 
viewpoints  to  their  positions  are  also 


encouraged  to  cite  such  contradictory 
opinions  and  their  reasons  for  refuting 
them. 

APFilS  officials  will  carefully  review 
all  co.mments  received  by  the  close  of 
the  comment  period.  If  we  decide  to 
propo-^e  amendments  to  the  regulations, 
we  will  publish  a  proposal  in  the 
Federal  Register. 

Authority:  7  U  SC.  1622;  21  U.S.C  103, 
104,  105,  111,  134a,  134b,  134c,  134d.l34f; 
31  U.S.C.  9701;  7  CFR  2.17,  2.51,  and 
371.2(d). 

Done  in  Washington,  DC,  this  29th  day  of 
June  1997. 
Eugene  Branstool, 

Assistant  Secretary.  Marketing  and  Inspection 
Sen' ices. 
[FR  Doa  93-16133  Filed  7-7-93;  8;4S  am) 


DEPARTMENT  OF  TRANSFORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  No.  PR--93-12] 

Petition  for  Rutemaking:  Sum.mary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
riien.aking  received  and  of  dispositions 
of  prior  petitions. 

S  JMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  pro\isions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  re<:eived.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summar\'  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
n.ust  identify  the  petition  docket 
number  involved  and  must  be  received 
Septembers,  1993 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence  Avenue, 

SW  ,  Washington.  DC  20591. 
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T^^e  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTWEB  INFORMATION  CONTACT: 
Mr.  FreaencK  M.  Haynes,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW,  Washington,  DC  20591;. 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  fb)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC,  on  July  1, 1993. 

■'.ssistant  Cniei  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

:.'j.Af  ..\o;  27005 
Petitioner:  Mr.  John  A.  Cohan 
Regulations  Affected:  13  CFR  part  91 
Description  ofPJechange  Sought:To 
add  a  new  section  to  the  FARs  to 
address  teniporary  Right  restrictions 
in  tlie  proximity  of  noise  sensitive 
areas.  This  proposed  section  would 
require  the  issuance  of  a  NOTAM. 
whenever  tlie  Administrator 
determines  that  a  request  from  a 
homeowner  s  association, 
environmental  protection  group  or 
other  comro  inity  organization 
desirous  of  protecting  the  noise 
sensitive  area  is  bona  fide. 
Petitioners  Reason  for  the  Request:  The 
petitioner  feels  that  this  proposed 
new  Section  91.145  is  necessary  to 
counter  the  large  volume  of 
complaints  received  by  the  FAA 
concerning  aircraft  being  operated  in 
the  vicinity  of  areas  or  communities 
that  are  noise-sensitive,  particularly 
where  alternate  visual  flight  patterns 
are  accessible. 

[FR  Doc.  93-16095  Filed  7-7-93;  8;45  am] 
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14  CFR  Par*  39 

[Docket  No  95-NM-1  '-.au] 

Ainwolhiness  D"-ect'wes.  BHtish 
Aerospace  Mooei  6Ae  146  Series 
Airplanes 

agency:  Federal  Aviation 
.A.dministration,  DOT. 

AC""0»«'  Notice  of  proposed  rulemaking 

(NPRMl 


SUMMARY :  This  document  proposes  the 
adopuon  of  a  new  airworthiness 


directive  (AD;  ±at  is  appUcable  to 
certain  British  Aerospace  Model  BAe 
146  series  airplanes.  This  proposal 
would  require  a  functional  test  to  ensure 
proper  operation  of  the  "LIFT  SPOILER 
UNLOCKED"  indication  system,  and 
replacement  of  any  lift  spoiler  jack 
spindle  that  fails  the  functional  test. 
This  proposal  is  prompted  by  a  report 
that  lift  spoiler  jack  spindles  were 
manufactured  with  excess  cadmium 
plating,  which  may  cause  the  spindles 
to  stick.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  "LIFT  SPOILER 
UNLOCKED"  indication  system. 
DATES:  Comments  must  be  received  by 
August  31, 1993. 
ADDRESSES:  Submit  comments  in 
;    .        te  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-i03, 
Attention:  Rules  Docket  No.  93-4^M- 
11-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conmients  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AVRO  International  Aerospace, 
Incorporated,  22111  Pacific  Boulevard. 
SterUng,  Virginia  20166.  Tliis 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 

FOS  ri  iqTK£H  :n';o 'OVATION  CONT.ACT: 

Wiiiiam  Sctiroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

Comments  Invited 

Inlerestbu  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:    Comments  to 
Docket  Number  93-NM-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  lo  the 
FAA,  Transport  Airplane  Directorate, 
AN'M-IOS,  Attention:  Rules  Docket  No. 
93-NM-ll-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  146  series  airplanes.  The  CAA 
advises  that  hft  spoiler  jacks  were 
manufactured  with  an  excess  of 
cadmium  plating  on  the  spindles.  This 
excess  of  cadmium  plating  may  cause 
the  spindles  to  stick,  and  subsequently, 
the  lift  spoiler  warning  system  may 
indicate  falsely  that  lift  spoilers  are 
unlocked.  This  condition,  if  not 
corrected,  could  result  in  a  failure  of  the 
"LIFT  SPOILER  UNLOCK^)" 
indication  system. 

British  Aerospace  has  issued  BAe  146 
Inspection  Service  Bulletin  S.B. 27-137, 
dated  November  17. 1992,  that  describes 
procedures  for  a  functional  test  to 
ensure  proper  operation  of  the  "LIFT 
SPOILER  UNLOCKED"  indication 
system  and  repair  or  replacement  of  any 
lift  spoiler  jack  spindle  that  fails  the 
functional  test.  (This  service  bulletin 
refers  to  Dovkiy  Aerospace 
Wolverhampton  Service  Bulletin  P308- 
27-005,  dated  October  2, 1992,  as  an 
additional  ser\'ice  information  source.) 
The  CAA  classified  the  British 
Aerospace  service  bulletin  as  mandatory 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
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described  above  The  ¥.\A  nas 
exarr..ned  ine  findings  of  me  C\.\. 
reviewed  all  available  information,  and 
determined  that  AD  acuoa  is  necessary 
for  products  of  this  type  design  that  are 
cenificated  for  operation  in  tne  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  :s  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design  nsgistered  in  the  United 
States,  the  proposed  AD  wovild  require 
a  functional  test  to  ensure  proper 
oDeration  of  the  'LIFT  SPOILER 
UNLOOCED"  indication  system,  and 
replacement  of  any  lift  spoiler  jack 
spindle  that  fails  the  functional  test.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
British  Aerospace  service  bulletin 
described  previously. 

The  F.AA  estimates  that  45  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U  S.  operators  is 
estimated  to  be  $12,375,  or  $275  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  cf  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Elxecutive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  lcr2tic:>r'  provided  under  the 
caption  ADORE^SES 

Li^t  of  Subie-zts  ;n  1 4  fJR  Pa.-^  i'J 

\ir  transportation.  Aircraft,  Aviation 
sarety.  Safety. 


Th»  Pnipos<»d  \mendment 

AcLuruiUsiV,  p',^-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39.of  the  Federal  Aviation 
Regulations  as  follows: 

PftRT  3^_AjRW0OTVHNESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

839.13     ;A~.er^d«cn 

2.  Secuon  jy.l3  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  93-NM-ll-AD. 

Applicability:  Model  BAe  146  series 
airplanes  equipped  with  a  lift  spoiler  jack, 
part  number  P30ft-45-0002  or  P308-45- 
0102;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  "LIFT  SPOILER 
UNLOCKED"  indication  system,  accomplish 
the  following: 

(a)  At  the  next  scheduled  maintenance 
inspection  of  the  lift  spoiler  configuration 
warning  microswitches,  but  no  later  than  15 
months  after  tlie  effective  date  of  this  AD. 
perform  a  functional  test  of  the  Uft  spoiler 
configuratioD  warning  microswitches  in 
accordance  with  British  Aerospace  BAe  146 
Inspection  Service  Bulletin  S.B. 27-137, 
dated  November  17, 1992. 

(1)  If  all  of  the  configuration  microswitches 
operate  properly,  prior  to  further  flight,  no 
further  action  is  required  by  this  AD. 
However,  entries  in  the  airplane  maintenance 
records  that  are  to  be  transferred  with  the 
airplane  must  indicate  the  serial  number  of 
each  affected  Uft  spoiler  jack 

(2)  If  any  configuration  microswitch  foils  to 
operate  properly,  prior  to  further  flight, 
replace  the  lift  spoiler  jack  spindle  with  a 
jack  on  which  the  actions  described  in  the 
service  bulletin  have  been  accomplished. 
Entries  in  the  airplane  maintenance  records 
that  are  to  be  transferred  with  the  airplane 
must  indicate  the  serial  number  of  each 
affected  lift  spoiler  jack 

(b)  As  of  the  effiective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  lift 
spoiler  jack  on  which  the  actions  described 
in  British  Aerospace  BAe  146  Inspection 
Service  Bulletin  S  B.27-137,  dated  November 
17, 1992,  have  not  been  accompUshed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thet 
provides  an  acceptable  level  of  safety  may  bo 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  tnis  AD.  if  anv.  may  be 
obtaLned  from  the  Standarciza'.on  Branch, 
ANM-113. 

Id)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
of)erate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  July  1, 
1993 

James  V.  Devany, 

Actmg  Mnr.Gger,  Transport  Airplane 
DiiTctorate,  Aircraft  Certification  Service. 
[FR  D'K  93-16077  Filed  7-7-93;  8:45  ami 
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14  CFR  Part  71 

[Airsnace  Docket  *^c  0'i-«?«F-61] 

presque  isie,  ME  Trgnsmon  Area 

AGENC-'  '^'edtToi  Aviation 

Adrn;:..--tr3-.on.DOT. 

ACTION;  I'-c'posed  rule;  withdrawal. 


SUMMAPV  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  modify  the  Presque 
Isle.  ME  Transition  Area.  Since  issuing 
the  NPRM,  the  FAA  has  conducted  a  re- 
evaluation  of  terminal  airspace  in  the 
New  England  Region  to  update  all 
control  zones  and  transition  areas,  and 
will  make  the  proposed  modification 
part  of  another  notice,  therefore,  this 
proposed  rule  is  not  required. 
Accordingly,  the  proposal  is  withdrawn. 

FCP  Pl.'K''-'ER  INFORMATION  CONTACT: 
Charies  M  Tc-ylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530. 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
BurUngton,  MA  01803-5299;  telephone 


(617} 


o-io^'y 


528;  fax  (617)  272-0395. 


SUPPLEMENT ft.rn  lNFORMA"no*j;  A 
proposal  to  amend  part.  71  of  the  Federal 
Aviation  Regulations  ( 1 4  CFR  part  71)  to 
modify  the  Presque  Isle.  ME  Transition 
Area  was  pubhshed  m  the  Federal 
Register  on  Apnl  7, 1Q92  (57  FR  11698). 
The  proposed  rule  would  have  modified 
the  Presque  Isle,  ME  Transition  Area  by 
increasing  slightly  the  area  north  of 
Loring  Air  Force  Base  (AFB). 

Since  issuing  the  proposed  rule  the 
FAA  has  conducted  a  re-evaluation  of 
terminal  airspace  in  the  New  England 
region  to  update  all  control  zones  and 
transition  areas  and  keep  those  areas  in 
conformity  with  the  requirements  of  the 
United  States  Standard  for  Terminal 
Instrument  Procedures  (TERPS).  The 
FAA  will  incorporate  modifications 
pr  jposed  for  the  Presque  Isle:  ME 
r-ansition  Area  into  a  new  notice  of 
proposed  rulemaking  to  cover  ail 


UMI 
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terminal  airspace  in  the  New  England 
Region. 

Transition  areas  are  published  in 
§  71.181  of  FAA  Order  7400.7A  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Presque  Isle,  ME  Transition 
Area  is  published  in  that  Order. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  and 
does  not  commit  the  agency  to  any 
course  of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and, 
therefore,  is  not  covered  by  Executive 
Order  12291,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Pohcies  and 
Procedures  (44  FR  11034,  February  26. 
1979). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air),  Transition  areas. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Airspace  Docket  91-ANE- 
61,  published  in  the  Federal  Register  on 
April  7. 1992  (57  FR  11698)  is 

withdrawn. 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

Issued  in  Burlington,  Massachusetts,  on 

lune  22.  19Q.T. 

Manager,  Air  Traffic  Division.  New  England 
Region. 

(FR  Doc.  93-16096  Filed  7-7-93;  8:45  am) 
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Coast  Card 
33  CFR  Part  ',17 

[CGD  Sr^'H^'SS] 
RiN2'15-AEi4 

Drawbridge  Operation  Requiat'ons 
Unnecessary  Openings 

AGENCY;  Coast  Guard,  DOT. 

fecnoN:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  regulations  which  govern  the 
nation's  drawbridges.  The  proposed 
amendments  would  clarify  the 
responsibilities  of  vessel  operato-s 
requesting  drawbridge  op<:;:.;;gs  a.-.d 
prohibit  vessel  operators  from  signalling 
for  unnecessary  drawbridge  openings. 
This  action  is  intended  to  better 


accommodate  the  needs  of  vehicular 
traffic  and  reduce  the  wear  and  tear  on 
draw  machinery  while  still  providing 
for  the  reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  August  23,  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (COD  91-059), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Tyssens,  Alterations. 
Drawbridges,  and  Systems  Branch  (G- 
NBR-1),  (202)  267-0376. 


SU- 


rARY  INFORMATION: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  91-059)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
fiUng.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rulemaking  in 
\iew  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  vmting  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
F'f'deral  Register. 

Drafling  Infor-mation 

1  lie  principal  persons  involved  In 
drafting  this  document  are  Mr.  Larry 


Tyssens,  i^roject  Mar.ager,  and  Ms. 
Helen  Boutrous,  Project  Counsel,  Office 
of  Chief  Coimsel. 

Background  and  Puq)ose 

Currently,  33  CFR  117.11  specifies 
that  no  vessel  owner  or  operator  shall 
signal  a  drawbridge  to  open  for  any 
nonstructural  vessel  appurtenance 
which  is  not  essential  to  navigation  or 
which  is  easily  lowered.  This  section 
does  not  address  vessels  that  have  no 
appurtenances  and  that  can  pass  safely 
underneath  the  drawbridge  in  question 
in  the  closed  position,  or  vessels  which 
signal  for  a  drawbridge  opening  with  no 
intention  of  passing  through  the  bridge. 
Under  §  117.5,  drawtenders  are  required 
to  open  a  bridge  when  a  proper  signal 
is  given.  Unnecessary  drawbridge 
openings  can  cause  vehicular  delays 
and  inordinate  wear  and  tear  on  draw 
machinery.  Therefore,  it  has  been 
suggested  that  there  is  a  need  for  a 
regulation  requiring  that  vessel  owners 
and  operators  refrain  from  requesting 
such  unnecessary  drawbridge  openings. 
Also,  it  has  been  suggested  that  defining 
the  terms  used  in  the  regulation  would 
provide  mariners  with  additional 
guidance  concerning  their 
responsibilities  under  the  regulations 
when  requesting  the  opening  of  a 
drawbridge. 

Discussion  of  Proposed  Amendments 

The  proposed  amendments  would 
revise  §  117.11.  The  section  heading 
would  read  "Unnecessary  opening  of 
the  draw"  and  the  revised  section 
would  prohibit  an  owner  or  operator 
from  signalling  for  a  drawbridge  to  open 
unless  there  is  insufficient  vertical 
clearance  for  the  vessel  to  pass  safely 
under  the  drawbridge  in  the  closed 
position.  The  revised  provision  would 
also  prohibit  an  owner  or  operator  from 
signalling  for  a  drawbridge  to  open  for 
any  purpose  other  than  to  pass  through 
the  drawbridge  opening. 

In  order  to  clarify  vessel  operators' 
responsibilities  under  §  117.11,  a  new 
§  117.4  entitled  "Definitions"  is 
proposed.  That  section  would  define  the 
terms  "nonstructural,"  "appurtenance," 
"lowerable,"  and  "not  essential  to 
navigation."  These  are  the  key  factors  a 
vessel  operator  must  consider  in 
determining  whether  there  is  sufficient 
clearance  to  pass  under  a  closed  draw 
or  whether  signalling  for  the  draw  to 
open  is  appropriate.  Examples  would  be 
provided  in  the  definition  of 
"lowerable"  to  provide  guidance  for 
determining  whether  an  appurtenance 
would  be  considered  "lowerable"  either 
by  manual  or  mechanical  methods  for 
purposes  of  passing  through  a 
drawbridge. 
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Drawbndge  openings  that  are 
u.nnecessar>'  to  the  ^afe  passage  of 

manners  can  cause  veCtcuiar  trafRc 
delays  and  'onnecessarv-  wear  and  ted: 
on  draw  machinerv'  These  proposed 
revisions  are  intended  to  prevent  such 
unnecessarv  openings  while  allowing 
for  the  reasonable  needs  of  navigation. 

Regulatory  Evaluation 

ThiS  prcpcsal  is  not  major  under 
Executive  Order  12291  aiid  not 
significant  under  t.le  "Df  partment  of 
Transpor*auon  Regulator,  Policies  and 
Procedures     44  FR  11040,  February  26, 
1979!  The  Coast  Guard  expects  the 
econon-..,:  impact  of  this  proposal  to  be 
so  mmi.T.al  that  a  full  Regulatory 
Evaluation  is  unnecessary.  This 
proposal  IS  operational  in  nature  and,  if 
adopted,  will  result  in  no  cost  to  the 
public. 

Small  Entities 

Lndpr  'he  Regulatory  Flexibihty  Act 
;  5  I'  S  C  'V  1  et  seq),  the  Coast  Guard 
r.ust  :  :  s.  i-T  whether  this  proposal 
■..:\]  n^v-  5  s.>;nificant  economic  impaa 
:n  a  su:s:  r/d^  n  umber  of  small 
rr,':'.e^     Smaii  entities"  include 
i.-ij^pe:iriently  owned  and  operated 
sTiali  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
L'.S.C.  632). 

This  proposal  requires  no  new 
equipment  and  imposes  no  additional 
expense  on  small  businesses. 
Additionally,  if  the  proposal  is  adopted. 
there  will  be  less  delay  to  vehicular 
traffic.  Because  it  expects  the  impact  of 
this  proposal  to  be  minimal,  the  Cxtast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

C  j'lection  of  information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

•federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
'determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  .Assessment.  The  authority 
'0  repulate  the  nation's  drawbridges 
across  the  navigable  rivers  and  other 
waters  of  the  U.S.  has  been  committed 
to  the  Coast  Guard  by  Federal  statutes. 
Therefore,  the  Coast  Guard  does  not 
expect  this  proposal  if  adopted,  to  raise 


any  preemption  issues  with  respect  to 
state  actions  on  the  same  subject  matter 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Ln^ruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  because 
it  is  a  Bridge  Administration  P>rogram 
action  involving  the  promulgation  of 
operating  requirements  or  procedures 
for  drawbridges.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspectio-i    r      p.-np 
where  indicated  under  A.DDHES3ES 

List  of  Subjects  in  33  Cf  R  Part  1 1 7 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  11 /-DRAWBRIDGE 
OPEFATiON  REGULATiONS 

1.  Tne  aumonty  citauon  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1  46;  33 
CFR  105-l(g). 

2.  Section  117.4  is  added  to  read  as 
follows: 

5  ' '  '  4     Dflfinitions. 

Certain  terms  used  in  this  part  are 
defined  in  this  section. 

Appurtenance.  The  term 
"appurtenance"  means  an  attachment  or 
accessory  extending  beyond  the  hull  or 
superstructure  that  is  not  an  integral 
part  of  the  vessel  and  is  not  needed  for 
a  vessel's  piloting,  propelling, 
controlling,  or  collision  avoidance 
capabilities. 

Lowerable.  The  term  "lowerable" 
means  the  nonstructural  vessel 
appurtenance  can  be  mechanically  or 
manually  lowered  and  raised  again.  The 
term  "lowerable"  also  applies  to  a 
nonstructural  vessel  appurtenance 
which  can  be  modified  to  make  the  item 
flexible,  hinged,  collapsible,  or 
telescopic  such  that  it  can  be 
mechanically  or  manually  lowered  and 
raised  again.  Failure  to  make  the 
modification  is  considered  equivalent  to 
refusing  to  lower  a  lowerable 
nonstructural  appurtenance  that  is  not 
essential  to  navigation.  Examples  of 
appurtenances  which  are  considered  to 
be  lowerable  include,  but  are  not 
hmited  to,  fishing  outriggers,  radio 
antennae,  television  antennae,  false 
stacks,  and  masts  purely  for  ornamental 
purposes.  Examples  of  appurtenances 
which  are  not  considered  to  be 
lowerable  include,  but  are  not  limited 


to,  radar  antennae,  flying  bridges, 
sailboat  masts,  piledriver  leads,  spud 
frames  on  hydraulic  dredges,  dnlling 
derricks'  substructures  and  buildings, 
cranes  on  dnlling  or  construction 
vessels,  or  other  items  of  permanent  and 
fixed  equipment. 

Sonstructurnl.  The  term 
"nonstructural"  means  that  the  item  is 
not  rigidly  fixed  to  the  vessel  and  is 
thus  susceptible  to  relocation  or 
alterantion. 

Not  essential  to  navigation.  The  term 
"not  essential  to  navigation"  means  the 
nonstructural  vessel  appurtenance  does 
not  adversely  affect  the  vessel's  piloting, 
propulsion,  control,  or  collision 
avoidance  capabihties  when  in  the 
lowered  position. 

3.  Section  117.1 1  is  revised  to  read  as 
follows; 

§117.11     Unnecessary  opering  of  the 
draw. 

No  vessel  owner  or  operator  shall — 

(a)  Signal  a  drawbridge  to  open  if  the 
vertical  clearance  is  sufficient  to  allow 
the  vessel,  after  all  lowerable 
nonstructural  vessel  appurtenances  that 
are  not  essential  to  navngation  have  been 
lowered,  to  safely  pass  under  the 
drawbridge  in  the  closed  position;  or 

(b)  Signal  a  drawbridge  to  open  for 
any  purpose  other  than  to  pass  through 
the  drawbridge  opening. 

Dated:)uly  2,  1993. 
W  I  Ecker, 

Rear  Admu-al,  U.S.  Coast  Guard,  Chief,  Office 
ofNa\igation  Safety  and  Waterway  Services. 
(PR  Doc  93-16081  Filed  7-7-93;  8:45  am) 
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FEOEHAL  COMMUNICATIONS 
COMMISSION 

47CFRCh.  i 

(ET  Docket  No.  9^-198;  FCC  93-3291 

Preparation  for  International 
Telecommunication  Union  World 
Radlocommunication  Conferences 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  Notice  of 

inquiry. 

SUMMARY:  In  December,  1992.  the 
International  Telecommunication  Union 
(ITU]  underwent  a  major  restructuring. 
At  that  time,  it  was  decided  that  World 
Radiocoramunication  Conferences 
(WRCs,  formerly  VVARCsJ  should  be 
convened  every  two  years.  The  first 
WRC  (WRC-93)  under  the  new  sL-ucture 
will  be  held  November  15-19,  199.3.  in 
Geneva.  Switzerland.  VVRC-93  is 
expected  to  set  agendas  for  the  1995  and 
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1997  conferences,  and  wiii  not  address 
the  merits  of  particular  regulatory 
provisions  in  specific  topic  areas.  The 
Commission's  Notice  of  Inquiry  solicits 
public  comment  regarding  substantive 
issues  that  the  Commission  should 
consider  advocating  for  placement  on 
the  agendas  of  the  1995. 1997  or  future 
VVRCs 

DATES:  Comments  are  due  on  July  19, 
1993.  Reply  comments  are  due  on  July 

20  1903 

FOR  FlRrHER  iNK-^VAFiON  COMfiCT: 

Damon  C.  Ladson,  Office  of  Engineering 
and  Technology,  (202)  653-8106;  or, 
Thomas  M.  Walsh,  Office  of 
International  Communications,  (202) 
632-0935. 

SJPPLEMENT|5P>  i.,=0RMHri0N:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry  adopted  June  24, 1993,  and 
released  June  28, 1993.  This  action  will 
not  add  to  or  decrease  the  public 
reporting  burden.  The  full  text  of 
Commission  decisions  are  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street  N\V., 
Washington,  DC.  The  complete  text  of 
this  decision  also  may  be  pm-chased 
from  the  Commission's  duplication 
contractor,  Dowmtowm  Copy  Center, 
(202)  452-1422,  1114  21st  Street  NW.. 
Washington  DT  2nniR 

Summary  of  Notice  uf  Liquiiy 

1.  Tlic  nu  Coimcil  (Council)  has 
directed  WRC-93  to  consider 
scheduling  two  specific  issues  for  WRC- 
95:  (1)  A  review  of  the  Radio 
Regulations  based  upon  the  report  of  the 
Voluntary  Group  of  Experts  (VGE) 
(addressing  service  definitions  related  to 
and  organizational  structure  of  the 
international  Table  of  Frequency 
Allocations  and  approaches  to 
simphfying  the  Radio  Regulations 
generally);  and  (2)  guidance  on  using 
spectrum  allocated  internationally  to 
the  mobile-satellite  sen'ice.  WRC-93  is 
also  directed  to  schedule  the  remainder 
of  the  WRC-95  agenda,  and  to  make 
recommendations  for  a  prehminary 
agenda  for  WRC-9  7. 

2.  To  reach  informed  judgments  about 
the  desirability  and  feasibility  of 
including  various  telecommunication 
issues  on  future  WRC  agendas,  the  NOI 
solicits  public  comment.  Beyond  the 
tuo  issues  that  the  ITU  Council  directed 
\\RC-93  to  consider  scheduling,  supra, 
the  iVO/ identifies  the  following  topics 
as  candidates  for  inclusion  on  the 
agendas  of  future  WRCs:  (1)  Broadcast- 
satellite  senice  (soimd);  (2)  wind 
profile:  radars;  (3)  space  services;  and 
(4)  high  frequency  broadcasting.  Other 
matters,  including  resolutions  and 


recommendations  from  past 
conferences,  also  are  likely  to  be 
considered  at  WRC-93.  With  the 
biennial  scheduling  of  WRCs,  it  is 
hoped  that  issues  may  be  scheduled  for 
consideration  systematically,  providing 
for  greater  lead  time  for  preparations  for 
conferences.  The  urgency  to  include  all 
topics  on  the  next  scheduled  WRC 
should  be  reduced  now  that  subsequent 
opportunities  to  consider  subjects  will 
occur  every  two  years.  Individual  topics 
that  might  be  considered  at  WRC-«5  or 
WRC-97  are  discussed  below.  It  should 
be  noted  that  the  two  major  topics  the 
Council  directed  WRC-95  to  consider 
are  likely  to  occupy  a  considerable 
amount  of  time. 

3.  Report  of  the  Voluntary  Group  of 
Experts.  The  VGE  work  primarily 
concerns  identifying  ways  to  simplify 
the  Table  of  Frequency  Allocations,  the 
related  service  definitions  and  the 
regulatory  and  procedural  provisions  in 
the  international  Radio  Regulations. 
Following  completion  of  its  work,  the 
VGE  will  issue  a  report  (by  the  first 
quarter  of  1994)  making 
recommendations  for  simplifying  the 
Radio  Regulations.  The  VGE  report  will 
be  forwarded  to  ITU  member 
administrations  for  consideration  at 
WRC-95. 

4.  Mobile-Satellite  Services  (MSS). 
There  are  several  domestic  proceedings 
that  could  result  in  new  U.S.  based  MSS 
systems  intended  to  operate  globally.  To 
facilitate  the  possible  implementation  of 
future  U.S.  MSS  systems,  it  is  important 
that  U.S.  conference  delegations  insure 
there  is  an  appropriate  MSS 
environment  for  U.S.  systems. 

5.  Broadcast-Satellite  Service  (sound) 
(BSS  (sound)).  In  GEN  Docket  No.  90- 
357,  the  Commission  has  proposed  to 
allocate  the  2310-2360  MHz  band  for 
satellite  digital  audio  radio  service 
(satellite  OARS),  designated 
internationally  as  BSS  (sound).  The 
2310-2360  MHz  band  is  one  of  three 
different  frequency  bands  allocated  by 
WARC-92  for  BSS  (sound). 
Additionally,  WARC-92  resolved  to 
convene  a  planning  conference  for  use 
of  those  bands  before  1998.  Until  that 
conference,  to  reserve  future  planning 
options,  only  the  upper  25  MHz  of  each 
of  the  three  BSS  (sound)  bands  can  be 
used.  The  two  opportunities  to  consider 
planning  the  BSS  (sound)  bands  are  the 
1995  and  1997  WRCs. 

6.  Wind  Profiler  Radars.  Wind  profiler 
radar  systems  use  radar  signals  to 
measure  wind  speed  and  direction, 
vertical  udnd  velocity,  intensity  of 
turbulence  and  precipitation 
parameters.  WARC-92  invited  the  COR 
to  make  appropriate  technical 
recommendations  regarding  use  of 


frequencies  near  50.  400.  and  1000  MHz 
for  wind  profiler  radar  operations. 
Consideration  of  appropriate  frequency 
assignments  for  wind  profilers  was 
invited  for  the  next  competent  WRC. 
which  would  be  WRC-95.  This  matter  is 
important  to  United  States  interests  as 
the  Commission  has  recently  issued  a 
NPRM  to  allocate  spectrum  for  wind 
profilers. 

7.  Space  Services.  WARC-92  adopted 
RES712  that  resolved  that  the  next 
competent  WRC  considers  certain 
matters  concerning  the  space  services. 
These  matters  are:  (1)  Worldwide 
primary  allocations  for  the  earth- 
exploration  and  space  research  services 
in  the  appropriate  bands  within  the  8- 
20  GHz  range;  (2)  intersatelUte  service 
requirements  near  23  GHz;  (3)  providing 
spectrum  for  space-based  active  earth 
sensors  around  the  35  GHz  band;  and  (4) 
inclu(fing  certain  CCIR-developed  space 
science  service  coordination  parameters 
in  Appendix  28  of  the  Radio 
Regulations. 

8.  High  Frequency  (HF)  Broadcasting. 
Since  1959,  HF  broadcast  frequency 
usage  has  been  coordinated  worldwide 
by  use  of  voluntary  consultation 
procedures  contained  in  Article  17  of 
the  international  Radio  Regulations.  In 
1987,  a  HF  Broadcasting  Conference 
(HFBC-a7)  was  held  to  consider  a 
computer-based  planning  system  to 
replace  the  notification  and 
coordination  procedures  of  Article  17. 
Difficulties  arose  in  developing  a 
computer-based  planning  system  that 
could  address  the  scope  and  flexibility 
of  all  administrations'  requirements. 
The  current  notification  and 
coordination  procedures  remain  in 
force.  At  WARC-92,  addiUonal 
fi^quencies  were  allocated  to  the  HF 
broadcast  service.  However,  use  of  these 
frequencies  is  subject  to  plaiming 
procedures  to  be  developed  at  a  fiiture 
conference.  VVARC-a2  also  instructed 
the  IFRB  to  report  on  the  continued 
development  of  a  computer-based 
planning  system  to  the  next  competent 
WARC.  The  U.S.  vkrill  have  to  assess  the 
urgency  of  considering  a  computer- 
based  HF  broadcasting  planning  system. 
Affecting  a  U.S.  position  on  this  issue  is 
the  fact  that  the  current  Article  17 
procedures  generally  satisfy  U.S.  HF 
broadcasting  needs. 

9.  Resolutions  and  Recommendations 
from  Previous  Conferences.  As 
discussed  previously,  there  are  many 
unresolved  resolutions  and 
recommendations  (RES/RECs)  from 
previous  telecommunication 
conferences.  An  example  of  this 
category  is  Res.  113  (WARC-92).  Res. 
113  deals  with  adjustments  to  tlie  fixed 
service  that  have  become  necessary 
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because  of  recent  changes  in  frequency- 
allocations  withm  the  1-3  GHz  range. 
Such  ad;ustments  could  bear  directly  on 
domestic  proceedings,  such  as  PCS. 
These  RES/RECs  will  ultimately  need  to 
be  brought  to  the  agendas  of  corr.peter.t 
VVTJCs.  The  primary  issue  is  timing  for 
consideration  of  a  specific  RES.  R£C  in 
a  wav  that  best  ser.'es  U  S  interests. 

Procedural  Information 

10  Author:*;,  for  this  Notice  of 
Inquiry  is  contained  in  sections  4(i), 
303(ri.  and  4G3  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C. 
sections  154';',  303fr1.  and  403. 
Pursuant  to  S.  i  iZi'M  :i"4.  of  the 
Cc~~;ss:-r:  s  R...;-5,  4'-  CFR 
1  1204  a  '4i   -■,  pif  in-'.f'  -estrictions 
a:?:. /.'  "i  '"::.-  pr- needing. 
'  ir  L'  5.  ii-.jniment  conference 
preparations  have  begun  and  are  being 
conducted  by  the  Interdepartment  Radio 
Advisory  Committee  (BRAC)  and  its  Ad 
Hoc  208  interagency  group.  Ad  Hoc  208 
vvill  be  responsible  for  coordinating  the 
preparatory  activities  of  affected 
government  agencies  that  use 
frequencies  allocated  for  the 
government  s  telecommunications 
needs  The  IRAC  will  make  its 
conference  recommendations  to  NTIA, 
which  is  responsible  for  developing 
Executive  Branch  telecommunications 
policies  NTIA's  recommendations  for 
L'  S  pcl.cy  and  proposals  will  then  be 
fcrwarded  to  the  Department  of  State  for 
coordination  with  the  Commission's 
r°com.m.endations.  Because  the 
Com..mission  participates  in  IRAC 
through  a  iiaiscn  representative,  we 
expec~t  the  Commission's  and  NTIA's 
recommendations  for  U.S.  proposals  to 
he  generally  consistent. 
12,  The  Com.mission's 
recom.m.endations  will  be  forwarded  to 
tne  Department  of  State  for  coordination 
vith  N'TL\'s  recommendations  as 
discussed  ahc-. "  \VRC-^3  :s  scheduled 
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for  November  1 1  - 1 S ,  1993  Therefore , 
the  Department  of  State  would  normally 
submit  U.S.  proposals  by  September  10, 
1993.  In  view  of  the  short  period 
available  for  preparation  and 
submission  of  U.S.  proposals,  the 
Commission  is  requesting  comments 
within  21  days  of  the  release  of  this 
Notice  of  Inquiry  at  the  Commission  s 
headquarters,  and  reply  comments 
within  10  days  thereafter.  The  dates  are 
given  below. 

13.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  §§  1.415 
and  1.149,  interested  parties  may  file 
comments  on  or  before  July  19, 1993, 
and  reply  comments  on  or  before  July 
29, 1993.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  taking  further  action 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Public 
Reference  Center  (room  239)  of  the 
Federal  Communications  Commission, 
1919  M  Street  NW.,  Washington,  DC 
20554. 

14.  For  further  information 
concerning  this  Notice  of  Inquiry, 
contact  Damon  C.  Ladson,  Office  of 
Engineering  and  Technology,  (202)  653- 
8106,  or  Thomas  M.  Walsh,  Office  of 
International  Communications,  (202) 
632-0935  Federal  Communications 
Commission,  Washington,  DC  20554. 


Federal  Communications  Commission. 

Wiliiam  F.  Caton, 

Acting  Secretary 

[FR  Doc.  93-16035  Filed  7-7-93;  8;45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

Coastal  Migratory  Pelrtgic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic;  Public  Hearing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 

ACTION;  Notice  of  a  public  hearing. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  viall  hold  a  public 
hearing  to  receive  public  testimony  on 
proposed  catch  distribution  of 
commercial  king  mackerel  off  Florida 
for  the  1993-1994  season. 

DATES:  Tho  hearing  will  be  held  on 
Monday.  July  12, 1993,  from  7  p.m.  to 
10  p.m. 

ADDRESSES:  The  hearing  will  take  place 
at  uhe  Ft.  Pierce  Civic  Center,  Room  101, 
2300  Virginia  Avenue,  Ft.  Pierce, 
Florida  ftelephone:  407-4^8-1415). 
FOR  FURTHER  INFORMATION  COffTACT: 
Terrance  R.  Lean,',  Gulf  of  Mexico 
Fishery  Managem.ent  Council,  5401 
West  Kennedy  Boulevard,  suite  331 
Tampa,  Florida  (813-228-2815). 

Dated:  July  2,  1993 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-16215  Filed  7-2-93;  4;59  pm] 
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Notices 


This  section  of  tre  f^'EDERAL  FEGiS'ER 
contains  documents  ottier  t^an  njies  or 
proposed  rjles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autt>ority,  filing  o' 
petit!  :>ns  arxJ  applications  and  agency 
statGn-,ents  Of  organization  and  functions  ae 
examples  of  do-jr-ertj  arpearing  in  this 
section. 


DEPA'ITMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  2,  1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information; 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-\V  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
^190-2118. 

Revision 

•  Animal  and  Plant  Health  Inspection 
Ser\'ice 

User  Fees 

Recordkeeping :  On  occasioii,  Quarterlv 
Individuals  or  households,  state  or  local 
governments:  businesses  or  other  for 
profit-profit:  Federal  agencies  or 

employees,  Small  businesses  or 
organizations,  216,168  responses 
7,517  hours 
Helen  C  Schmitt,  (.301 1  416-^':: !« 

Extension 

•  Food  and  NuLnlion  Service 


Report  of  the  Child  and  Adult  Care  Food 

Program 
FNS-44 

Monthly;  Quarterly;  Semi-annually 
State  or  local  governments;  1.584 

responses;  4,752  hours 
Alan  Rich.  (703)  305-2113     ~ 

•  Animal  and  Plant  Health  Inspection 
Ser\'ice 

Animal  Welfare 

APHIS  7001.  7002.  7003.  7006.  7006A. 
7009.  7011.  7019.  7020.  7023,  VS  18- 
lA.  18-5 

Recordkeeping;  On  occasion;  Weekly; 
Semi-annually;  Annually  State  or 
local  governments;  Businesses  or 
other  for-profit;  Nonprofit 
institutions;  Small  businesses  or 
organizations;  73,988  responses; 
242,184  hours 

Jerry  De  Poyster  (301)  436-7833 

Rems'rttement 

•  Food  Safety  and  Inspection  Service 
Meat  and  Poultry  Inspection 

(Application  for  Inspection, 

Sanitation,  and  Equipment 

Requirements,  and  Exemptions) 
FSIS  Form  5200-2;  FSIS  Form  5200-5 
Recordkeeping;  On  occasion 
Businesses  or  other  for-profit;  59,790 

responses;  7,396  houjs. 
LeePuricelli,  (202)  720-7163 
LajTy  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
fFP  nr^r  Qi-16124  Filed  7-7-93;  8:45  am] 
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■;?<i 5-1394  Marketing  Year  Pe-^aitv 
Rates  for  All  Kinds  of  Tote; 
to  Quotas 
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AGFNC:  Agricultural  Stabilization  and 
i     :    ■  :  .gtion  Service,  USDA. 
ACTIOS:  Notice  of  determination. 

SUMMARY:  This  notice  sets  forth  the 
ae!pr-T,:nation  of  the  1993-1994 
n:arke;.ng  year  penalty  rate  for  excess 
tobacco  for  all  kinds  of  tobacco  subject 
to  marketing  quotas.  In  accordance  with 
section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
maiketing  quota  penalties  for  a  kind  of 
tobacco  are  assessed  at  the  rate  of 
seventy-five  (75)  percent  of  the  average 
market  price  for  that  kind  of  tobacco  for 
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the  immediately  preceding  marketing 
year 

E";    -  ,,     i   ;    Julys.  1993. 
FOR  FURTHER  INFORMATION  COhfTACT: 
Rebecca  Fial,  Agricultural  Program 
Speciahst.  Tobacco  and  Peanuts 
Division.  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  United 
States  Department  of  Agriculture 
(USDA).  P.O.  Box  2415.  Washington.  DC 
20013-2415,  phone  202-690-0012. 
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Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  notice  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Department  Regulation  1512-1  and 
has  been  classified  as  "nonmajor."  It  has 
been  determined  that  this  notice  will 
not  resuh  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  miUion  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  governments,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Federal  A  >•  s  i  >.  t  a  n  ce  Program 

The  tiue  ana  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  notice  applies  are; 
Commodity  Loan  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  net 
appUcable  to  this  notice  since  the  ASCS 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
notice. 


F\t'(:  u!up  (>' 


12372 


This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  wUh  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 
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Executive  Order  12778 

Executive  Oder  12778  is  not 
applicable  to  this  notice. 

Discussion 

Section  314  of  the  Agricultural 
Adjustment  Act  of  1938.  as  amended, 
provides  that  the  rate  of  penalty  per 
po'ond  for  a  kind  of  tobacco  that  is 
subject  to  marketing  quotas  shall  be 
seventy-five  (75)  percent  of  the  average 
market  price  for  such  tobacco  for  the 
immediately  preceding  marketing  year. 

For  all  kinas  of  tobacco  subject  to 
marketing  quotas,  except  Puerto  Rico 
(type  46)  tobacco.  The  Agricultural 
Statistics  Board,  National  Agricultural 
Statistical  Service,  U.S.  Deoartment  of 
Agriculture  determines  and  announces 
annually  the  average  market  prices  for 
each  type  of  tobacco.  The  penalty  rates 
are  determined  on  the  basis  of  this 
information. 

The  national  marketing  quota  for 
Puerto  Rico  (type  46)  tobacco  for  the 
immediately  preceding  marketing  year 
was  "0"  pounds.  There  is  no  record  of 
any  such  tobacco  being  marketed. 
Consequently,  the  penalty  rate  for  the 
1993-1994  marketing  year  caimot  be 
determined  based  on  seventy-five  (75) 
percent  of  the  average  market  price  for 
the  immediately  preceding  year. 
Therefore,  the  penalty  rate  for  Puerto 
Rico  (type  46)  tobacco  for  the  1993- 
1994  marketing  year  shall  be  the  same 
as  the  penalty  rate  determined  for  the 
198&-1990  marketing  year,  the  last  year 
in  which  marketing  information  is 
available. 

Since  the  determination  of  the  1993- 
1994  marketing  year  rates  of  penalty 
reflect  only  mathematical  computations 
which  are  required  to  be  made  in 
accordance  with  a  statutory  formula,  it 
has  been  determined  that  no  further 
P'jblir  rulemaking  is  required. 

Uetvrmmation 

Accordingly,  it  has  been  determined 
the  1993-1994  marketing  year  rates  of 
penalty  for  kinds  of  tobacco  subject  to 
marketing  quotas  are  as  follows: 


Rate  of  Penalty 

(1993-1994  Marketing  Year] 


Kinds  of  tot}acco 


Rue-Cured 

Burley  

Fire-Cured  (Type  21) 

nre-Cured  (Types  22  and  23)  ... 
Dark  Air-Cured  (Types  35  and 

36)  

Virginia  Sun-Cured  (Type  37)  .... 
Cigar- Filler  and   Birxjer   (Types 

42.  43.  44.  54,  and  55)  

Puerto  Rico  Cigar-Filler  (Type 

46)  


Cents  per 

pound 


129 
136 
121 
163 

127 
104 

112 

57 


Signed  at  Washington,  DC,  on  July  1, 1993. 
Bruce  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[PR  Doc.  93-16125  Filed  7-7-93;  8:45  am] 

BHJJNO  CODE  341(M)8-P 

A'-'-ifl:  arc  rient  Health  irspection 

Service 

Occosi  No  93-079-1] 

Receipt  r-*  P.;.--,,*  Applications 'or 
pr  :;i3. .~,p  'r-itQ  f^ff  E p vt f onmcnt  ot 


AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  the  public 
that  three  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 


Building,  U.S.  DepartrTifT,!  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC",  between  8  a.m.  and 
4:30  p.m  ,  Monday  through  Friday. 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  vmting  to  the  person 
listed  undf?r  ''foR  FURTHER  INFORVA"nON 
CONTAC-'  " 

FOR  FURTHER  !NFORMATIO\  CCNTACT: 

Dr.  Amo.d  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP,  APHIS, 
USDA.  room  850.  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  NID 
20782. (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  Umited  permit  for 
the  importation  or  interstate  movement 
of  a  reg\ilated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


ApO"CaDC'-| 

Applicant 

Date  re- 
ceived 

Organis-Tis 

Field  test  loca- 
tion 

53-r6S-01  .... 

g-^  •'55-"2 

Upjohn  Company  ....- 

! 
Uoiohn  Conoanv 

06-14-93 
06-14-93 
0^14-93 

Squash  plans  genetically  engineered  to  express  resistance 
to  ziirirhini  yeiicw  rnosaic  vmjs  and  watermelon  mosaic 
virus  2. 

Squash  plants  geneticaiiy  engmee^sd  to  express  resista-ca 
to  zucchini  yellow  mosaic  virus  aod  watermeion  nxjsaic 
virus  2 

Sugar  Deet  plants  genetically  engineered  lo  express  resist- 
ance to  rtiizomaTiia  virus  and  tolerance  to  t^e  phosphirvo- 
thncin  class  of  herDicides. 

Maryland. 

Ncth  Carolina. 

93- '  65— D3 

3p'.asee<^    ^^ccrzc^'H'^BC    

California. 

UMI 


Done  in  Washington,  DC,  this  1st  day  of 

I'jly  1993. 

Loruiie  J.  King, 

■Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  93-16136  Filed  7-7-93;  8:45  am] 

BILUNG  CODE  3VJ-  W-P 


[Docket  No  33-074-1] 

Procedures  'or  irr-.porting  Animals 
Through  t^^e  Harr^y  S  T^-jman  Animal 
In^port  Csrier  {HSTAiCj 

AGENCY:  Animal  and  Plant  Health 
inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  giving  notice  of  the 
date  and  location  of  the  lottery  for 
authorization  of  the  use  of  the  Harry  S 
Truman  Animal  Import  Center 
(HSTAIC)  in  calendar  year  1994.  We  are 
also  giving  notice  of  the  period  during 
which  applications  must  reach  the 
Animal  and  Plant  Health  Inspection 
Ser\'ice.  Import-Export  Animals  Staff. 
Veterinary  Services,  in  order  to  be 
included  in  the  lottery. 

DATES:  To  be  included  in  the  lottery  for 
authorization  to  use  HSTAIC  in 
calendar  year  1994,  applications  and 
accompanying  deposits  must  be 
received  no  earUer  than  September  1, 
1993,  and  no  later  than  September  15. 
1993.  The  lottery  for  authorization  to 
use  HSTAIC  during  1994  will  be  held 
on  October  5,  1993. 

ADDRESSES:  Completed  apphcations  and 
a  xompanying  deposits  must  be  sent  to 
the  Adjuinistrator,  c/o  Import-Export 
.Vnimals  Staff,  VS,  APHIS.  USDA,  room 
764.  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782. 
.Application  forms  may  be  obtained  by 
HTiiing  to  the  same  address,  or  by 
(ailing  the  telephone  number  provided 
under  the  headma  "FOR  FURTHER 
INFORMATION  CONTACT.    The  letter^  will 
be  held  in  the  EPIC  Room.  7th  Floor, 
Federal  Buiidmg,  6505  Belcrest  Road, 
Hyattsville,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  M- 

loan  Morngomerv",  Staff  Specialist 
Import-E.xport  Ar.imals  Staff,  VS, 
.A.PHIS,  USDA,  room  765B.  Fede.-ai 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20762,  (301)  4,36-8172. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  92.  §§  92  430 
92.431.  92,522,  and  92,523  (referred  to 
below  as  the  regulations),  set  forth  the 
conditions  under  which  importers  mav 
qualif)'  animals  to  enter  the  United 
States  through  the  Harry  S  Truman 
Animal  Import  Center  [HSTAIC]  in 
Fleming  Key,  FL, 


Because  the  demand  for  quarantine 
space  at  HSTAIC  has  traditionally 
exceeded  the  space  available,  the 
regulations  provide  that  a  lottery  will  be 
held  each  year  during  the  first  7  days  of 
October,  to  determine  the  priority  of 
apphcations  for  the  following  calendar 
year.  To  be  included  in  the  October 
lottery,  apphcations  must  reach  the 
Import-Export  Animals  Staff  no  earher 
than  September  1 ,  and  no  later  than 
September  15  of  the  year  of  the  lottery. 
Additionally,  certain  apphcations  must 
include  a  deposit  in  the  form  of  an 
irrevocable  letter  of  credit,  in  the  name 
of  the  applicant,  and  in  the  amount  of 
$50,000,  payable  to  the  United  States 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service.  Those 
apphcations  which  must  include  this 
deposit  are  identified  in  the  regulations. 

The  regulations  provide  that 
applications  received  will  be  placed  in 
one  of  four  categories,  depending  on  the 
type  of  animal  to  be  imported  end  the 
location  from  which  the  animal  is 
exported.  The  categories  are  ranked  in 
priority  order,  with  apphcations  placed 
in  each  category  taking  precedence  over 
those  in  subsequent  categories.  In  the 
event  that  the  Import-Export  Animals 
Staff  does  not  receive  more  than  one 
apphcation  between  September  1, 1993, 
and  September  15. 1993.  the  lottery  will 
not  be  held,  and  the  Animal  and  Plant 
Health  Inspection  Ser\'ice  will  grant 
exclusive  right  to  use  HSTAIC  during 
calendar  year  1994  in  the  order 
apphcations  are  received. 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105,  111,  134a,  134b,  134c. 
134d,  134f  and  135;  31  U.S.Q  9701;  7  CFR 
2.17,  2.51,  and  37.2(d). 

Done  in  Washington,  DC,  this  1st  day  of 

Ju'v  ■'.nci''. 

Lonruf  J  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  93-16135  Filed  7-7-93;  8:45  am] 

BIliJhiG  COD£  341& 34^-f 


Food  and  Nutntfon  Service 

Food  Distribution  Program;  Value  of 
Donated  Foods  From  July  1. 1993  to 
June  30,  1994 

AGENCY:  Food  and  Nutrition  Service, 

I'SDA 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
value  of  donated  foods  or.  where 
applicable,  cash  in  heu  thereof  to  be 
provided  m  the  1994  school  year  for 
each  lunch  ser\-ed  bv  schools 
participating  m  the  National  School 
Lunch  Program  (NSLP]  or  by 


commodity  schools  and  for  each  lunch 
and  supper  served  by  institutions 
participating  in  the  Child  and  Adult 
Care  Food  Program. 

This  notice  also  announces  that  the 
value  of  agricultural  commodities  and 
other  foods  provided  to  States  during 
the  past  school  year  met  the  level  of 
assistance  authorized  under  the 
National  School  Lunch  Act.  Thus,  there 
will  be  no  shortfall  cash  payments  to 
States  for  the  NSLP  for  the  1993  school 
year.  The  annually  programmed  level  of 
assistance  was  met  in  food  donations  by 
June  30. 1993. 
EFFECTIVE  DATE:  July  1.  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  K.  Cohen.  Chief.  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agricuhure,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2660. 

SUPP1.EMENTARY  INFORMATION: 

Qassification 

These  programs  are  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nos.  10.550, 10.555,  and  10.558 
and  are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  pubhshed  at  48  FR  29114,  June 
24, 1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  This  action  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612)  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

National  Average  Minimuin  Value  of 
Donated  Foods  for  the  Period  July  1, 
1993  through  June  30, 1994 

This  notice  implements  mandatory 
provisions  of  sections  6(e),  14(0  and 
17(h)(1)  of  the  National  School  Lunch 
Act  (the  Act)  (42  U.S.C.  1755(e). 
1762a(f).  and  1766(h)(1)),  Section 
6(e)(1)(A)  of  the  Act  estabhshes  the 
national  average  value  of  donated  food 
assistance  to  be  given  to  States  for  each 
lunch  ser\'ed  in  NSLP  at  11.00  cents  per 
meal.  Pursuant  to  section  6(e)(1)(B).  this 
amount  is  subject  to  aimual  adjustments 
as  of  July  1  of  each  year  to  reflect 
changes  in  the  Price  Index  for  FcoO 
Used  in  Schools  and  Institutions. 
Section  17(h)(1)  of  the  Act  provides  that 
the  same  value  of  assistance  in  donated 
foods  for  school  lunches  shall  also  be 
established  for  lunches  and  suppers 
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served  in  the  Child  and  Adult  Care  Food 
Program.  Notice  is  hereby  given  that  the 
national  average  minimum  value  of 
donated  foods,  or  cash  in  lieu  thereof, 
per  lunch  under  NSLP  !7  CFR  part  210) 
and  per  lunch  and  supper  under  the 
Child  and  Adult  C^re  Food  Program  (7 
CFR  part  226)  shall  be  14  00  cents  for 
the  period  July  1,  1993  throueh  lune  30, 
1994 

The  Price  Index  for  Food  Used  in 
Schools  and  Institutions  is  computed  on 
the  basis  of  five  maior  food  components 
m  the  Bureau  of  L^bor  Statistics' 
Producer  Price  Index  (cereal  and  bakery 
products,  meats,  poultry  and  fish;  dairy 
products:  processed  fruits  and 
vegetables:  and  fats  and  oil).  Each 
component  is  assigned  a  proportional 
value  using  the  approprate  relative 
weight  as  determined  by  the  Bureau  of 
Labor  Statistics  The  value  of  food 
assistance  is  ad;ustf}d  each  July  1  by  the 
annual  percentage  change  in  a  three- 
month  simple  average  value  of  this  Price 
Index  for  March.  April  and  May.  The 
three-month  average  of  the  Price  Index 
increased  by  1.55  percent  from  121.34 
for  Marrii,  April  and  May  of  1992  to 
123.29  for  the  same  three  months  in 

1993.  When  computed  on  the  basis  of 
unrounded  data  and  roimded  to  the 
nearest  one-quarter  cent,  the  resulting 
national  average  for  the  period  July  1. 
1993  through  June  30, 1994  will  be 
14  00  cents  f)er  meal.  This  is  the  same 
as  the  rate  in  effect  for  the  past  school 
year. 

Section  14^0  of  me  Act  provides  that 
commodity  schools  shall  be  eligible  to 
receive  donated  foods  equal  in  value  to 
tne  sum  of  the  national  average  value  of 
donated  foods  estabhshed  under  section 
6(e)  of  the  Act  and  the  national  average 
paym.ent  estabUshed  under  section  4  of 
the  Act  (42  U.S.C.  1753),  Such  schools 
are  eligible  to  receive  up  to  5  cents  of 
this  value  in  cash  for  processing  and 
handling  expenses  related  to  the  use  of 
such  foods. 

Commodity  schools  are  defined  in 
section  12(d)(7)  of  the  Act  (42  U,S.C. 
1760(d)(7))  as  "schools  that  do  not 
participate  in  the  school  lunch  program 
under  tnis  Act.  but  which  receive 
commodities  made  available  by  the 
Secretary  for  use  by  such  schools  in 
nonprofit  lunch  programs." 

For  the  1994  school  year,  commodity 
schools  shall  be  eligible  to  receive 
donated  food  assistance  valued  at  30.50 
cents  for  each  lunch  ser.-ed.  This 
amount  is  based  on  the  sum  of  the 
section  6(e)  level  of  assistance 
annou.nced  in  this  notice  and  the 
adjusted  section  4  minimum  national 
average  payment  factor  for  school  year 

1994.  The  section  4  factor  for 
commodity  schools  does  not  include  the 


*wo  cents  per  lunch  increase  for  schools 
where  60  percent  of  the  lunches  were 
served  in  the  second  preceding  year  free 
or  at  reduced  prices,  since  that  increase 
is  apphcable  only  to  schools 
participating  in  the  National  School 
Lunch  Program. 

Clash  in  I  ipu  Pa\-ments — Value  of 
Donated  Commodities  for  School  Year 
1993 

Section  6(b)  of  the  Act  (42  U.S.C. 
1755(b))  and  the  regulations  governing 
cash  in  lieu  of  donated  foods  (7  CFR 
part  240)  require  the  Secretary  of 
Agriculture  by  June  1  of  each  school 
year  to  estimate  the  value  of  agricultural 
commodities  and  other  foods  that  will 
be  delivered  to  States  during  that  school 
year.  Under  the  food  distribution 
regulations  (7  CFR  part  250),  these  foods 
are  used  by  schools  participating  in 
NSLP.  If  the  estimated  value  is  less  than 
the  total  level  of  commodity  assistance 
authorized  under  section  6(e)  of  the  Act, 
the  Secretary  is  required  by  July  1  of 
that  school  year  to  pay  to  each  State 
educational  agency  funds  equal  to  the 
difference  between  the  value  of 

f)rogrammed  deUveries  and  the  total 
evel  of  authorized  assistance  for  each 
State. 

During  the  past  school  year  the 
adjusted  minimum  national  average 
value  of  donated  foods  or  payments  of 
cash  in  lieu  thereof  per  lunch  was  14,00 
cents.  In  accordance  with  section  6(8)  of 
the  Act,  the  mandated  level  of 
commodity  assistance  was  $566,282,209 
for  school  year  1993.  The  Secretary  has 
determined  that  at  least  that  amount 
was  available  for  delivery  nationally  by 
June  30, 1993  to  meet  the  mandated 
level  of  assistance. 

Notice  is  hereby  given,  therefore,  that 
no  shortfall  cash  payments  will  be  made 
for  the  school  year  ending  June  30, 
1993. 

Authority:  Sections  6(e)(1)  (A)  and  (B), 
14(f)  and  17(h)(1)  of  the  National  School 
Lunch  Act,  as  amended  (42  U.S.C  1755(e)(1) 
(A)  and  (B),  1762a(f),  and  1766(hKl)). 

Dated:  July  1,1993. 
Christoplier }.  Martin, 

Acting  Administrator. 

|FR  Doc.  93-16090  Filed  7-7-93;  8:45  am] 
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ACr,ON:  Notice. 


Child  And  Adult  Care  Food  Program; 
National  Average  Payment  Rates,  Day 
Care  Home  Food  Service  Payment 
Rates  and  Administrative 
Reimbursement  Rates  for  Sponsors  of 
Day  Care  Homes  tor  the  Period  July  1 , 
T993-June30,1994 

AGENCY:  Food  and  Nutrition  Ser-ice, 
USDA. 


SUMMAPY:  This  notice  announces  the 
annual  adjustments  to  the  national 
averae"  payment  rates  for  m.eals  served 
in  child  care,  outside-schooi-hours  care 
and  ad  ..It  day  care  centers,  the  food 
service  payment  rates  for  meals  served 
in  day  care  homes,  and  the 
administrative  reimbursement  rates  for 
sponsors  of  day  care  homes  to  reflect 
changes  in  the  Consumer  Price  Index. 
Further  adjustments  are  made  to  these 
rates  to  reflect  the  higher  costs  of 
providing  m.eals  in  the  States  of  .Maska 
and  Hawaii.  The  adjustments  contained 
in  this  notice  are  required  by  the 
statutes  and  regulations  gove.Tiing  the 
Child  and  Adult  Care  Food  Program 
(CACFPl. 

EFFEt;TlVE  DATE:  July  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Child  Nutrition  Division,  Food  and 
Nutrition  Service,  USD.\.  Alexandria, 
Virginia  22302,  (703)  305-2620. 
SUPPLEMENTARY  INFORMATION:  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No, 
10.558  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  (See  7  CFR 
part  3015,  subpart  V,  and  final  r\ile 
related  notice  published  at  48  FR  29114, 
June  24,  1993  ) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Managem.ent  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  .*vct  of  1980  (44 
U.S  C.  3587). 

This  action  is  net  a  rule  as  defined  by 
the  Regulatory  Flevibihty  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

Definitions 

The  terms  used  in  this  notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  CACFP  (7 
CFR  part  226). 

Background 

Pursuant  to  sections  4, 11  and  17  of 
the  National  School  Lunch  Act  (NSL) 
(42  U.S.C.  1753,  1759a  and  1766), 
section  4  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C,  1753)  and  §§226.4, 
226.12  and  226.13  of  the  regulations 
governing  the  CACFP  (7  CFR  part  226), 
notice  is  hereby  given  of  the  new 
payment  rates  for  participating 
institutions.  These  rates  shall  be  in 
effea  during  the  period  July  1,  19S3- 
June  30,  1994. 

As  provided  for  under  the  NSL-A  and 
the  Child  Nutrition  Act  of  1966,  all  rates 
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m  the  CACFT  must  be  prescribed 
annually  on  July  1  to  reflect  changes  in 
the  Consumer  Price  Index  for  the  most 
recent  12-month  period.  Ir,  accordance 
wi'h  this  mandate,  the  Department  list 
f  ubi'.shed  the  adjusted  national  average 
piyment  rates  for  centers,  ♦ha  food 
service  payment  rates  for  day  ca.e 
homes  and  the  administrative 


Alaska — Contm  ued 


reimbursement  rates  fcr  sponsors  of  ii;:v 
tare  homes  en  |une  26,  1^92  (for  the 
f.ar.od  July  1,  13S2-June  i'i.  1994). 

All  States  Except  Alaska  and 

Hawaii 


'These  rates  Oo  not  »nciix)e  the  valu«»  ot 
commodities  (or  cash-in-deu  of  ccmmodft'es) 
which  institutions  receive  as  aOditiorial 
assistarice  for  each  lunch  or  supper  servefl  to 
particicarts  under  the  program.  Notices 
annourKing  the  value  o\  commocfrties  arKi 
cashnn-lieu  of  commodrties  are  pubiishefl 
Reparatefy  in  the  Federal  Register 

Pursuant  to  section  12(fl  of  the  NSL.\ 
(42  U.S.C.  1760(fl),  Lhe  Department 
adjusts  the  payment  rates  for 
participating  institutions  in  the  States  rf 
Alaska  and  Hawaii.  The  new  payment 
rates  for  Alaska  are  as  follows; 

Alaska 


Alaska — Meals    SeA/ed    m 

Cerh 

ters—Per  Ueal  Rates  tn 

Dollars 

or  Fractions  thereof 

Bfeatctasts: 

Paid  ~M 

$.2725 

Free „ 

1.520C 
1.2200 

Reduced  ._ „ -  .. 

Lunches  and  St^)p6rs: ' 

Paid  

$.2:^00 

Free 

■••.•...... 

280O0 

f^^eals     Ser/ed    in     Canters — Par 

Meal  Rates  m  Dollars  or  Frac- 

tions thereof 

Breakfasts: 

Paid  

$  '  900 

Free     

9600 

Poducad  

6600 

Lunches  and  Suppers: ' 

Paid  

1.7250 

Free    

Reduced  ._ 

■>  3250 

Supplements: 

Paid  „   .„ „_ 

$CK25 

Free 

4750 

Reduced 

Meals     Served     m     Day     Care 

Homes — Per  Meal  Plates  ir  Doi- 

lars  or  Fractions  thereof 

Brsatctasts    

$3-5C 

Lunches  and  Suppers 

'  4600 

Supplements  „ 

4400 

Adr^intstrative         Reimbursement 

Rales  for  Sponsoring  Organiza- 

tions ot  Day  Care  Homes — Per 

Home'Per  Month  Pates  in  Dai- 

la's 

Inmal  50  day  care  homes 

S67 

Next  150  day  care  homes 

5i 

Next  800  day  care  homes 

40 

Additional  day  care  homes 

35 

Peduced      

Sijppiem^^r.is 

Paid  ,. ™^ 

PaKlucGd  

Alaska — Meals  So'vb-j  in  Day  Cs'e 
>->orP3s—Ppi-  Meal  Raws  w  D-C4- 
ia'5  or  Frarfions  thereo' 

fi-eakfasts  

Lurches  and  Suppers  

SupDierT'snts    „... 

Alaska — Administrative  Reimtiurse- 
mern  Rates  tor  Sponsonng  Or- 
ganizations '1/  Day  Cans 
Homes — Per  Home/'^er  Month 
Rates  in  DoHars 

Initiai  50  day  cars  '"■ornes  „ 

Next  15C  (Uy  care  hor-,es  .__.. 

Next  800  day  care  "^ornes 

Aiidittona!  day  cars  hor^e"; 


2.4000 

$.0700 
.7675 

.5^50 


$1^825 

2.3975 

.7150 


S109 
83 
65 
57 


'  These  ra'«s  ac  not  include  tt)e  vaiu6  of 
commoOiTies  for  casr-m-tleu  o<  commodlttes) 

*v^ich  insTituttons  '©re've  as  aci'tVina' 
at^ststance  tor  each  lunch  c  suppe-  .■.er^/ed  tc 
pariicipar-.ts  unuer  the  prrxjrarr  Nonces 
anoouncinq  the  value  oi  &0fTimcM';t;t>s  anc 
cash-in-tieu  of  comnK/l'ties  a-e  p.^tiished 
sepa^ate'y  i-^  r^e  Federal  Register 

The 

as  follows: 


jtt  s  for  Hawaii  are 


HAVk^AII 


r-3i*a/' — Meals    Served    In    Cen- 
ter— Per  Meai  Retes  in  Dollars 
or  fractions  O'sreoi 
BreaKfasts: 

Paid    $^125 

Ffee  1.1150 

Reduced 8150 

L-jnches  and  Suppers;' 

PaKj    .i95f 

^'6S    2.0225 

Reduced    1.6225 

-Supplements 

i^^aid 050C 

f'ree   .5550 

Reduced  

Hawaii — Meais  Served  m  Day  Care 
Homes — Per  Meal  Rates  in  Dot- 
la'^  or  Fractions  thereof 

Breakfasts  « 

Lunches  and  Suppers 1.7300 

Supptemerts  .5150 

Hawait — Admmlstranve  Reimburse- 
ment Rates  tor  Sponsonng  Or- 
ganizations of  Day  Ca.Ts 
Homes — Per  Home/Per  \4cntt) 
Rates  in  Dollars 

Irytial  50  day  care  homes  '9 

Next  150  day  care  horries 60 

Next  800  day  care  homes  47 

Addrtjonal  day  care  hof^s    , 

'  These  rates  do  not  mciuoe  rie  value  c)< 
commodities  (or  casn-in-lleu  of  commodities; 
which  institutions  receive  as  addrtJonai 
assistarice  tor  each  lunch  <y  supper  served  tc 
partiapants  under  the  program.  Notices 
announcir^  the  vaiue  of  commodtties  and 
casn-in-l>eu  of  comnxidities  are  DaDitsh>ed 
SGparatety  tn  the  Federal  Register. 


Thf-  ^^;,:r:^Je^  ;::i  the  nationd  average 
,a\  niHrit  ratHs  and  the  food  service 
paymf^rit  ratei,  for  day  care  homes  reflect 
a  1.8  pn-  t .  I  increase  during  the  12- 
v..'^rM~,  period  May  1992  to  May  1993 
tfron:  140.4  in  May  1992  to  142.9  in 
May  1993)  in  the  Food  Away  From 
Home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers, 
pubUshed  by  the  Bureau  of  Labor 
Statistics  of  the  D^pRrtment  of  Labor. 
Thechan^^-s  m  rhp  alministrative 
reimbursement  rates  for  sponsoring 
organizations  of  day  care  homes  reflect 
a  3.2  percent  increase  during  the  12- 
month  period  May  1992  to  May  1993 
(from  139,7  in  May  1992  to  144.2  in 
May  1993)  in  the  series  for  all  items  of 
the  Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
m  the  program  is  based  on  the  rates 
contained  in  this  notice. 

'  Jihonty:  Section*  4(bK2),  Ufa).  17(c)  and 
l7i:;(3)(Bj  of  the  National  School  Luncb  Act. 
as  amended,  (42  U.S.Q  1753fb)(2),  I759a(a). 
1766(f)(3)(B))  and  section  4(b)(1)(B)  of  the 
Child  Nutrition  Act  of  1966  as  amended,  (42 
U.S.C  1773(b)(1)(B). 

Daler^  !.,'v  :    '~q3. 
Christophfir  j   Martin, 
Acting  Administrator. 
■--  -        .       -089  Filed  7-7-«3;  8:45  am) 

BiLUNQ  coot   S'l^-aO-H 


f-r.Qti  And  Ni-tnt'or.  Service 

National  Schooi  Lunch   Specia'  ».«t'K 
and  School  Breakfast  Programs 
Natioaal  Average  P8yment,v'Max,i*.>jm 
Reimbursement  Rates 

*gem:y:  Food  and  Nutrition  Service, 

action   Notice. 

SUMMARY:  This  Notice  announces  the 
annual  adjustments  to:  (1)  The  "national 
average  payments,"  the  amount  of 
money  the  Federal  Gcveminent 
provides  S'art--^  \nr  '..:r>.  b("-  ar.d 
hreakiasts  served  to  cinlLireri 
[participating  in  the  National  School 
Lunch  and  School  Breakfast  Programs; 
(2)  the  "maximum  reimbursement 
rs'es,"  ti^.e  n';a.x.imu,.'T!  p«'r  .unch  rate 
fr:.:ir.  Ffaera,;  fu.r;ias  t.^.;-,'  a  State  can 
prn\-ide  a  schticu  'ooi:  mitriarity  for 
-i^ndhes  s^rvfid  in  ;'.]-.,idren  participating 
.:;  *ne  NationaJ  Si,.hcxji  lunch  Program; 
a;:  J  ;,3i  the  rate  of  rHin'.tAjrsf^rnent  for  a 
half-pint  of  n:  Ilk  ser..':,:  •\-  ---.needy 
chilaren  in  a  sr:-;  <      r  :   si  ■tjon  which 
participate.";  ;,.-,  the  S;,.i'i,  i.;:.  M.Ik  Program 
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for  Children  The  payments  and  ra*es 
are  prescnbed  on  an  annual  basis  each 
July.  The  annual  payments  and  rates 
adjustments  for  the  National  School 
Lunch  and  School  Breakfast  Programs 
reflect  changes  m  the  Food  Away  From 
Home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers.  The 
annual  rate  adjustment  for  the  Special 
Milk  Program  reflects  changes  in  the 
Producer  Price  Index  for  Fluid  Milk 
Products  These  pa\-ments  and  rates  are 
m  effect  from  July  1,  1993  tiirough  June 
30. 1994 

EFFECnvi  DATE:  July  1,  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M  Eadie,  Chit>f,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  FNS,  USDA, 
Alexandria.  Virginia  22302.  (703)  305- 
2520 

SUPPLEMENTARY  iNFORMATlON:  These 
programs  are  listed  in  Lhe  Catalog  of 
Federal  Dcmestic  Assistance  under  No. 
10  533.  No   10  55.3  and  No.  10.556  and 
are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V,  and  final  rule  related 
nouce  pubhshed  at  48  FR  29114,  June 
24,  1983.) 

This  Notice  imposes  no  new  reporting 
or  reconikeeping  provisions  that  are 
subject  to  0MB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  use.  3507J, 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-6121  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

Background  | 

Special  Milk  Program  for  Children 

Pursuant  to  section  3  of  the  Child 
Nutrition  Act  of  1966,  as  amended  (42 
U  S  C.  1772),  the  Department  annoimces 
the  rate  of  reimbursement  for  a  half-pint 
of  milk  served  to  nonneedy  children  in 
a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
for  Children.  This  rate  is  adjusted 
annually  to  reflect  ch.anges  in  the 
Producer  Price  Index  for  Fluid  Milk 
Products  (Code  0231),  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Departm.ent  of  Labor. 

For  the  period  fuly  1,  1993  to  June  30. 
1994.  the  rate  of  reimbursement  for  a 
half-pmt  of  milk  served  to  a  nonneedy 
-  child  m  a  school  or  institution  which 
participates  m  the  Special  Milk  Program 
IS  11,00  cents.  This  reflects  no  change 
over  the  current  reimbursement  rate 
because  the  Producer  Price  Index  for 
Fluid  Milk  Products  (Code  0231)  from 
May  1992  to  Mav  1993  (from  a  level  of 
120.5  in  May  1992  to  120.6  in  May 


1993)  did  not  change  significantly 
enough  to  trigger  a  change  in  the 
reimbursement  rate. 

As  a  reminder,  schools  or  institutions 
with  pricing  programs  which  elect  to 
serve  milk  free  to  eligible  children 
continue  to  receive  the  average  cost  of 
a  half-pint  of  milk  (the  total  cost  of  all 
milk  purchased  during  the  claim  period 
divided  by  the  total  number  of 
purchased  half-pints)  for  each  half-pint 
served  to  an  eligible  child. 

National  School  Lunch  and  School 
Breakfast  Programs 

Pursuant  to  section  11  of  the  National 
School  Lunch  Act,  (42  U.S.C.  1759a). 
and  section  4  of  the  Child  Nutrition  Act 
of  1966,  (42  U.S.C.  1773),  the 
Department  annually  announces  the 
adjustments  to  the  National  Average 
Payment  Factors  and  to  the  maximum 
Federal  reimbursement  rates  for  meals 
served  to  children  participating  in  Lhe 
National  School  Lunch  Program 
Adjustments  are  prescribed  each  July  1, 
based  on  changes  in  the  Food  Away 
From  Home  series  of  the  Consumer 
Price  Index  for  All  Urban  Consumers, 
pubhshed  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor 
The  changes  in  the  national  average 
payment  rates  for  schools  and 
residential  child  care  institutions  for  the 
period  July  1, 1993  through  June  30. 
1994  reflect  a  1.8  percent  increase  in  the 
Price  Index  during  the  12-month  period 
May  1992  to  May  1993  (from  a  level  of 
140.4  in  May  1992  to  142.9  in  May 
1993). 

Lunch  Payment  Factors 

Section  4  of  the  National  School 
Lunch  Act  (42  U.S.C.  1753)  provides 
general  cash  for  food  assistance 
payments  to  States  to  assist  schools  in 
purchasing  food.  There  are  two  section 
4  National  Average  Payment  Factors  for 
lunches  served  under  the  National 
School  Limch  Program.  The  lower 
payment  factor  applies  to  lunches 
served  by  school  food  authorities  in 
which  less  than  60  percent  of  the 
lunches  served  in  the  school  lunch 
program  during  the  second  preceding 
school  year  were  served  free  or  at  a 
reduced  price.  The  higher  paym.ent 
factor  applies  to  lunches  served  by 
school  food  authorities  in  which  60 
percent  or  more  of  the  lunches  served 
during  the  second  preceding  schoijl  year 
were  served  free  or  at  a  reduced  price. 
To  supplement  these  section  4 
payments,  section  11  of  the  National 
School  Lunch  Act  provides  special  cash 
assistance  payments  to  aid  schools  in 

f)roviding  free  and  reduced  price 
unches.  The  section  11  National 
Average  Payment  Factor  for  each 


reduced  price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
lunch. 

As  authorized  under  sections  8  and  11 
of  the  National  School  Lunch  Act  (42 
use.  1757,  1759a).  maxim.um 
reimbursement  rates  for  each  type  of 
lunch  are  prescribed  by  the  Department 
in  this  Notice.  These  maximum  rates 
ensure  equitable  di<;bursement  of 
Federal  funds  to  school  food  authorities. 

Breakfast  Payment  Factors 

Section  4  of  the  Child  Nutrition  Act 
of  1966  establishes  National  Average 
Paym.ent  Factors  for  free,  reduced  price 
and  paid  breakfasts  served  under  the 
School  Breakfast  Program  and 
additional  payments  for  schools 
determined  to  be  in  "severe  need" 
because  they  serve  a  high  percentage  of 
needy  children. 

Revised  Payments 

The  following  specific  section  4  and 
section  11  National  Average  Payment 
Factors  and  maximum  reimbursement 
rates  are  in  effect  through  June  30,  1994. 
Due  to  a  higher  cost  of  living,  the 
average  payments  and  maximum 
reimbursements  for  Alaska  and  Hawaii 
are  higher  than  those  for  all  other  State?. 
The  District  of  Columbia,  Virgin  Islands, 
Puerto  Rico,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  the  Federated  State  of 
Micronesia,  the  Republic  of  the 
Marshalls,  and  the  Republic  of  Palau 
use  the  figures  specified  for  the 
contiguous  States. 

National  School  Lunch  Program 
Payments 


Section  4    National  Average  Payment 

Factors 

In  school  food  authorities  which 

served  less  th£in  60  percent  free  and 
reduced  price  lunches  in  School  Year 
1991-92,  the  payments  are:  Contiguous 
States — 16.50  cents,  maxim.um  rate 
24  50  cents;  A/asJco— 27.00  cents, 
maximum  rate  38.50  cents;  Hawaii — 
19.50  cents,  maximum  rate  28,25  cents. 

In  school  food  authorities  which 
served  60  percent  or  more  free  and 
reduced  price  lunches  in  School  Year 
1991-92,  payments  are:  Contiguous 
States — 18.50  cents,  maximum  rate 
24.50  cents;  A/asJco— 29  00  cents, 
maximum  rate  38  50  cents;  Hawaii— 
21.50  cents,  maximum  rate  28.25  cents 

Section  1 1     National  Average  Payment 

Factors 

Contiguous  States — free  lunch — 
156.00  cents,  reduced  price  lunch 
116.00  cents;  Alaska— tee  lunch  253. ou 
cents,  reduced  price  lunch  213.00  cents; 
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'5  cents. 
'"^  75  cents. 


H'lwr.ii — free  lunrh  1! 
rediiced  price  limch  14; 

School  Breakfa&f  Program  Payments 

For  schools  'T.o?  ;n  'ev,':-"-  --upt-}"  -i  ,, 
pflvrner.ts  are: 

Lontiguous  States— h"^.  nre8kf:>st 
?^6.00  cents,  reduced  pnce  breakfast 
66.00  cer.ts.  paid  breakfa.st  19  00  (  e;i:s; 
Alaska— hee  breakfast  152.00  ct!r;t.s, 
redured  price  breakfast  122.00  cents, 
paid  breakfast  27  25  cents;  Hawaii— bee 
breakfast  111.50  cents,  reduced  price  . 
breakfast  81.50  cents,  paid  breakfast 
21.25  cents. 

For  schools  in  "severe  need"  the 
payments  are: 

'Contiguous  States— bee  breakfast 
1 14  25  cents,  reduced  price  breakfest 
fi4  25  cents,  paid  breakfast  19.00  cents; 
Alaska— tee  breakfast  181  50  cents. 
reduced  price  breakfast  151  50  cents, 
paid  breakfast  27.25  cents;  i/oiva;/— free 
Dreakfast  132  75  cents,  reduced  price 
breakfast  102. 75  cents,  pq:d  breakfast 
21.25  cents. 

Pa\-ment  Chart 

The  fcljowing  chart  iHustrates;  The 
lunch  National  Average  Payment 
Factors  with  the  sections  4  and  11 

already  combined  to  indicate  the  ppr 
;r.eal  amount,  the  ma.ximum  lunch 
reimbursement  rates;  the  breakfast 

National  Average  PayniPnt  Factors 
iiiciuding  "severe  need  '  schools;  and 

■r.e  milk  reimbursement  rate.  Ail 
arnounLs  are  expressed  in  dollars  or 
fractions  thereof.  The  payment  factors 
and  reimbursement  rates  used  for  tiie 
District  of  Columbia,  Virgin  Islands, 
Puerto  Rico  and  the  Pacific  Temtones 
are  those  specified  for  tlie  contiguous 
States. 

Schocl  Programs— Meal  and  Milk 

PAYMEhfTS  TO  STATES  AND  SC^tOOL 

Food  Authorities 

[Expressed  m  oo^iars  ex  fractions  thereof— 
ertective  from  Juiy  < ,  1993-June  30,  19S4; 
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Free „.„ 

Hawaii: 
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Free 

.1900            .1900 
.6600            .8425 
.9600          1.1425 

.2725            .2725 
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1.5200          1.8150 

.2125            .2125 

.8150          10275 

1.1150          1.3275 
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N/A .... 

$.11  ... 
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grams  with 
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"«e  optrc-^ 
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miik. 

Nonpncing  pro- 

$.11 ... 

N/A  .... 
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grams. 

'  Payments  listed  <or  frea  a'-.rt  --ed^ed  price 
lunches  tndode  C)ot^  secno- s  4  fr  c  •  -  funds 

Authority:  Sections  4,  8,  acd  11  of  the 
National  School  Lunch  Act.  as  amended,  (42 
U.S.C  1753.  1757, 1759a)  and  sections  3  and 
4(b)  of  me  Child  Nutrition  Act,  as  amended, 
(42  U.S.C  1772  and  42  U.S.C  1773(b)). 

D,T'f'i  lulv  1.  1993. 
Christcpber  J.  Martin, 
Acting  Administrator. 
fFR  Doc  93-16091  Filed  7-7-93;  8:45  am] 
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Forest  Service 

Exemption  of  the  Wren  Timber  Saivsge 
Sale,  Idaho  CIT>  Ranger  District  Boise 
National  Forest,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  exemption  from 

appeal. 


SUMMARY:  This  is  notification  that 
timber  salvage  harvest  ar.d  reforestation 

activities  to  recover  and  rehabilitate 
natural  resources  from  recent  insect 
epidemics  on  the  Wren  project  area, 
Idaho  City  Ranger  District,  Boise 
National  Forest,  are  exempt  from  appeal 
:n  accordance  with  36  CFR  217.4[a]Ul). 
DATES:  Efftctive  luly  8.  1993 
FOR  FURTHER  INR3RMATK>N  CCW^TACT: 
Terr.'  Padilla,  Idaho  Gty  Ranger 
District,  Boise  National  Forest.  P.O.  Box 
129,  Idaho  Citv  ID  83631    Telephor..- 
208-392-6681. 

SUPPt^MENTARY  tMFO«MATK>N:  5*veral 
years  of  drought  in  soutnwest  Idaho 
have  reduced  soii  moisture  and 
weakened  conifer  trees.  Consequently, 


Douglas-fir  Ivik  ^H-^tie  poptilations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400,000  trees  larger  than  12  inches  in 
diameter  have  died  on  the  Forest  as  a 
result  of  insect  damage  since  1986. 

As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic,  Idaho  City 
Ranger  District  personnel  have 
developed  a  proposal  to  harvest  dead 
and  dying  timber,  and  reforest  damaged 
ereas.  The  Forest  Service  has  completed 
the  Wren  Environmental  Assessment. 
Issues  have  been  identified,  alternatives 
have  been  developed,  and  an  analysis  of 
the  effects  of  implementing  timber 
salvage  and  other  recovery  activities  is 
complete. 

Tlie  analysis  area  for  the  Wren 
Salvage  is  located  in  the  Wren  and 
Beaver  Creek  drainages  of  the  North 
Fork  Boise  River,  and  Browns  Creek 
drainage  of  the  Middle  Fork  Boise  River. 
The  Forest  will  salvage  trees  dead  or 
dying  from  the  bark  beetles  epidemic  on 
500  acres  and  recover  approximately  2.0 
million  board  feet,  using  helicopter 
yarding  (80  percent)  and  tractor/ jammer 
yarding  (20  percent). 

The  Douglas-fir  beetle  infestation  has 
created  several  open  areas  of  dead  and 
dying  trees.  Salvage  of  these  stands 
could  result  in  "salvage  openings," 
resembling  clearcuts,  in  the  project  area. 
A  total  of  100  acres  of  salvage  openings 
would  be  created.  These  openings 
would  range  up  to  5  to  10  acres  in  size. 
These  acres  would  be  rehabilitated  by 
planting  with  ponderosa  pine  and 
Douglas-fir,  to  increase  the  site's  timber 
productivity,  resilience  and  diversity  of 
forest  stands.  Natural  regeneration  will 
be  used  to  reforest  small  areas  (less  than 
5  acres  in  size). 

No  new  road  construction  would 
occur.  Fourteen  helicopter  landings 
would  be  used;  5  are  existing  and  9  new 
landings  would  be  built. 

Management  direction  for  the  Middle 
Fork  Boise  River,  Rabbit  Creek/North 
Fork  Boise  River,  and  Crooked-Bear 
Management  Areas  is  estabUshed  in  the 
Boise  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan),  The  Forest  Plan  provides  for  the 
removal  of  sa-va^e  'imber  from  lands 
within  the  pn  ►-<;  i-»a.  In  addition,  the 
Forest  Plan  piescrt^es  standards  to 
protect  soil,  water,  wildlife,  visual,  and 
other  on-site  resources.  The  proposed 
action  for  the  Wren  Salvage  project  is 
consistent  with  standards  and 
gtiidelines,  objectives,  and  direction 
contained  in  the  Forest  Plan.  The 
project  is  not  wdthin  areas  considered 
for  vdldemess  in  the  Forest  Plan,  nor 
within  areas  recommended  for 
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wilderness  in  the  recent  legislative 
proposal  entitled  "Idaho  Wilderness, 
Sustainable  Forests  and  Communilies 
Act  of  1993". 

Forest  Pest  Management  .Specialists 
and  District  Foresters  have  analyzed  the 
insect  situation  and  have  found  no 
economical  or  practical  means  to 
control  the  current  insect  epidemic. 
Although  salvage  harvesting  and 
reforestation  v\-ill  not  control  the 
epidemic,  tbiese  activities  would;  (1) 
Recover  valuable  timber  that  would 
otherwise  deteriorate,  and  (2)  reforest 
those  areas  that  have  been  left  without 
fee  cover  as  a  result  cf  the  insect- 
caused  m.ortahty.  Through  the  timber 
salvage  operations,  breeding  insects  can 
be  removed  in  the  logs  and  Knutson- 
Vandenburg  (K-V)  funds  can  be 
generated  for  use  to  restore  forest 
resources  that  have  been  damaged  by 
the  insect  epidemic. 

The  Forest  Supervisor  has  determined 
through  preliminary'  scoping  and 
environmental  analysis  that  there  is 
justification  to  expedite  this  project. 

The  decision  for  the  Wren  project  may 
be  implemented  after  publication  of  this 
notice  in  the  Federal  Register  and  after 
the  decision  document  has  been  signed 
by  the  responsible  official.  If  the  project 
is  delayed  because  of  an  appeal  (delays 
of  up  to  1.50  days  are  possible),  it  is 
likely  that  m.uch  of  the  salvage  harvest 
could  not  be  implemented  d'oring  the 
1993  normal  operating  season.  This 
would  result  m  a  loss  of  volume  and 
value  of  the  timber  due  to  deterioration. 
The  total  estimated  value  of  the 
merchantable  dead,  dying  and 
unhealthy  timber,  based  on  current  bid 
premiums  (6/93)  is  $850,000.  Of  this, 
approximately  $215,000  would  be 
returned  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  from 
appeals  could  cause  the  loss  of  this 
value  and  potentially  make  the  salvage 
sale  unattractive  to  timber  purchasers. 
This  would  jeopardize  the  objectives  of 
the  recovery  and  rehabilitation  project. 

Pursuant  to  36  CFR  217,4(a)(ll).  it  is 

my  decision  to  exempt  the  Wren 
Salvage  Project,  Idaho  City  Ranger 
District,  Boise  National  Forest,  from 
appeal.  The  environmental  assessment 
discloses  Lhe  effects  of  the  proposed 
action  on  the  environment  and 
addresses  issues  resulting  from  the 
proposal. 

Dated:  lune  30.  1993.  , 

Robert  C.  Joslin,  I 

Deputy  Reg:ona]  Forester.  Intermountain 
Region.  USDA  Forest  Service. 
[FR  Doc.  93-16070  Filed  7-7-93,  8;45  ami 
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Soil  Conservaticn  Service 

Tenmlle  Creek  Watershed,  Whatcom 
County,  WA 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)  of 
L'^ie  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  part  15001; 
and  the  Soil  Conser\'ation  Service 
Regulations  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agricxiltm^e,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Tenmile  Creek 
Watershed,  Whatcom  County, 
Washington 
FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  A.  Brown,  State  Conservationist, 
Soil  Conservation  Service,  Rock  Pomte 
Tower  West  316  Boone  Avenue,  suite 
450,  Spokane,  Washington  99201, 
telephone  (509)  353-2337, 
SUPPtEME^^•ARY  information:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Lynn  A.  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statemient  are  not 
needed  for  this  project. 

The  project  purposes  are  coAtrol  and 
prevention  of  nonpoint  pollution 
problems  and  improving  salmon 
spawning  and  rearing  habitat  in  the 
Tenmile  Creek  Watershed.  The  planned 
works  of  improvement  include  the 
construction  of  36  animal  waste  storage 
facilities  and  appurtenances,  115  miles 
of  stream  corridor  rehabilitation,  and 
accelerated  technical  assistance  for  land 
treatment. 

The  Notice  of  a  Finding  or  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address,  Basic  data  developed  during 
the  environmental  a.ssessment  are  on 
file  and  may  be  reviev,-ed  by  contacting 
Frank  R.  Easter.  Assistant  State 
Conservationist  [Programs). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  m  me  Catalog  of 
Federal  Domestic  Assistance  under  NO, 


10  904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Dated:  June  25,  1993. 
L>-nn  A.  Brown, 
State  Consen'otionist. 
[FR  Doc,  93-16020  Filed  7-7-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-823-802,  A-642-B02] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Uranium  From 
Ulcraine  and  Tajikistan 

AGENCY;  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  8.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lav,Tence  P.  Sullivan  or  Carole  A. 
Showers,  Office  of  Countervailing 
Investigations,  Import  Administration, 
U.S,  Department  of  Commerce,  room 
B099,  14th  Street  and  Constitution 
Avenue.  N'W.,  Washington,  DC  20230, 
telephone  (202)  482-0114  or  482-3217. 
respectively. 

RNAL  DETERMINATIONS:  The  Department 
determines  that  imports  of  uranium 
from  Ukraine  and  Tajikistan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  (LTTV'),  as 
proNided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  Because 
respondents  failed  to  provide  adequate 
information  in  a  timely  manner,  we 
have  based  our  LTFV  calculations  on 
the  best  information  otherwise  available 
(BIA),  The  estimated  margin  is  shown  in 
the  Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

Since  the  pubUcation  of  our 
preliminary  determinations  in  the 
Federal  Register  on  June  3,  19S2,  (57  FR 
23380),  the  following  events  have 
occurred. 

Pursuant  to  a  request  made  by  V/O 
Techsnabexport  (Tenex),  Nuexco 
Trading  Corporation  (Nuexco),  Global 
Nuclear  Services  and  Supply  (GNSS), 
and  Energy  Fuels  Nuclear  (EFN) 
(collectively  referred  to  herein  as 
Tenex),  the  Department  postponed  the 
final  determinations  for  these 
investigations  until  October  16,  1992  (57 
FR  30946,  July  13,  1992), 

On  July  15, 1992,  the  Department 
received  an  untimely  response  from 
Ukraine  to  our  questionnaire.  This 
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response  stated  that  no  u.-amum  has 
been  shipped  r'Torn  Ukraine  to  the 
United  States  since  December  1,  1991, 
and  before  that  date  Ukraine  was  not  an 
independeitt  counlrv.  Therefore,  it  did 
not  have  responsibihtv  for  its  exports. 

On  September  16,  l'992,  the 
Department  initialed  a  proposed 
suspension  agreement  with  the 
Governments  of  Ukraine  and  Tajikistan. 
On  October  7, 1992.  we  received 
comments  regarding  the  proposed 
suspension  agreement  from  Ukraine  and 
Tajikistan,  petitioners,  and  the  U.S. 
Department  of  Energy.  On  October  15, 
1992,  we  received  a  letter  from 
petitioners  in  which  they  conditionally 
waived  their  right  to  comment  on  a 
proposed  agreement  which  might  be 
initialed  by  Tajikistan. 

On  September  21. 1992,  we  received 
case  briefs  from  petitioners,  Tenex,  the 
Yankee  Group,  Ukraine,  and  Tajikistan. 
We  received  rebuttal  briefs  from  these 
parties  on  September  28,  1992. 

On  Septemoer  25. 1992,  the  United 
States  Court  of  International  Trade  (CTT) 
sustained  the  Department's  decision  to 
continue  these  investigations  against 
Ukraine  and  Tajikistan,  formerly 
constituent  republics  of  the  former 
Union  of  Soviet  Socialist  Republics 
(USSR).  See,  Techsnabexport,  Ltd.  et  al. 
v.  United  States,  802  F.  Supp.  469  (CIT 
1992). 

On  October  13, 1992,  Homestake 
Mining  Company  withdrew  as  a 
petitioner  in  these  investigations. 

On  October  16, 1992,  the 
Governments  of  the  United  States  and 
the  Governments  of  Ukraine  and 
Tajikistan  signed  agreements 
suspending  these  investigations.  On 
.^pnl  19,  1993,  pursuant  to  a  request  by 
the  Government  of  Ukraine  (GOU),  the 
Department  published  a  notice  in  the 
Federal  Register  terminating  the 
5uspe:iS!on  agreement  and  resuming  the 
investigation  with  respect  to  Ukraine 
effective  April  12,  1993  (58  FR  21144). 
On  May  19,  1993,  pursuant  to  a  request 
by  the  Government  of  Tajikistan  (GOT), 
the  Department  published  a  notice  in 
the  Federal  Register  terminating  the 
suspension  agreement  and  resuming  the 
investigation  v^rith  respect  to  Tajikistan 
effective  April  26,  1993  (58  FR  29197). 
We  stated  m  both  of  those  notices  that 
we  would  only  use  information  already 
submitted  in  the  investigations. 

On  May  25.  1993,  the  GOU  and  GOT 
submitted  letters  requesting  that  the 
Department  postpone  the  final 
determinations  m  their  respective 
investigations  by  60  days,  in  accordance 
with  section  353  20(b)  of  the 
Department's  regulations  (19  CFR 
§353.20fh)j.  OnMay26,  1993. 
petitioners  obje':ted  to  these  requests  on 


the  groimds  that  the  Department  had 
compelling  reasons  to  deny  them.  On 
June  4, 1993,  the  Department 
determined  that  no  additional  time  was 
needed  for  any  parties  to  review  tie 
prehminary  determinations  nor  was  any 
additional  time  needed  for  the 
Department  to  reach  its  final 
determinations  and,  therefore,  found 
compelling  reasons  to  deny  the  requests 
for  postponement. 

Scopp  of  ihe  Invest;-.,,;';  in 

We  have  determined  that  the 
merchandise  covered  by  these 
investigations  constitutes  one  class  or 
kind  of  merchandise  [see  DOC  Position 
to  Comment  3,  below).  We  have  further 
determined  that  highly  enriched 
uranium  (HEU)  is  included  in  the  scope 
of  these  investigations.  For  the 
Department's  rationale  regardini?  this 
issue,  see  Memorandum  to  Alan  M. 
Dunn  from  Francis  J.  Sailer  dated 
October  16, 1992,  and  DOC  Position  to 
Comment  4,  below.  The  above- 
referenced  memorandum  and  all  other 
memoranda  cited  in  this  notice  can  be 
found  in  the  public  file  in  the  Central 
Records  Unit.  Room  B099  of  the  Main 
Commerce  Building. 

Since  the  preliminary  determinations, 
the  Department  has  clarified  the  scope 
of  these  investigations  for  the  U.S. 
Customs  Service.  "Milling"  or 
"conversion"  performed  in  a  third 
country  does  not  confer  origin  for 
purposes  of  these  investigations.  Milling 
consists  of  processing  uranium  ore  into 
uranium  concentrate.  Conversion 
consists  of  transforming  uranium 
concentrate  into  natural  uranium 
hexafluoride  (UFe).  Since  milling  or 
conversion  does  not  confer  origin, 
uranium  ore  or  concentrate  of  Ukrainian 
or  Tajik  origin  that  is  subsequently 
milled  and/or  converted  in  a  third 
country  will  be  considered  of  Ukrainian 
or  Tajik  origin,  respectively.  The 
Department  continues  to  regard 
enrichment  of  uranium  as  conferring 
origin. 

Tne  merchandise  covered  by  these 
investigations  includes  natural  uranium 
in  the  form  of  uranium  ores  and 
concentrates;  natural  uranium  metal  and 
natural  uranium  compounds;  alloys, 
dispersions  (including  cermets),  ceramic 
products  and  mixtures  containing 
natural  uranium  or  natural  uranium 
compounds;  uranium  enriched  in  U"' 
and  its  compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products, 
and  mixtures  containing  uranium 
enriched  in  U^^'  or  compounds  of 
uranium  enriched  in  U^''.  Both  low 
enriched  uranium  (LEU)  and  HEU  are 
included  within  the  scope  of  these 
investigations  LEU  is  uranium  enriched 


in  U"*  to  a  level  of  up  to  20  percent, 
while  HEU  is  uranium  enriched  in  U^" 
to  a  level  of  20  percent  or  more.  The 
uranium  subject  to  these  investigations 
is  provided  for  under  subheadings 
2612.10.00.00.  2844.10.10.00. 
2844.10.20.10.  2844.10  20.25. 
2844.10.20.50.  2844.10.20.55, 
2844.10.50.00.  2844.20.00.10. 
2844.20.00.20.  2844.20.00.30.  and 
2844.20.00.50.  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  piuposes.  our 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
June  1  through  November  30.  1991. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act.  that  the 
use  of  BLA  is  appropriate  in  these 
investigations.  In  decidmg  whether  to 
use  BIA,  section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  provided  the 
information  requested  in  a  timely 
manner  and  in  the  form  required. 

As  stated  in  our  preliminary 
determinations,  Tenex.  the  sole  exporter 
of  the  subject  merchandise  dxiring  itie 
POI.  submitted  certain  information  with 
respect  to  US.  price.  However,  the 
Department  did  not  receive  adequate 
and  timely  factors  of  production 
information,  despite  extensive  efforts  by 
the  Department  to  obtain  such 
information.  We  eventually  received  a 
partial  response  from  Tenex  with  regard 
to  factors  of  production  informatioii  that 
was  unusable  for  many  reasons.  First, 
the  information  provided  in  the 
response  was  severely  deficient  on  its 
face  in  that  it  did  not  provide  the  data 
requested  by  the  Department  in  its 
questionnaire.  The  data  provided  was 
primarily  cost  data,  not  factors  of 
production  data.  Second.  Tenex  is  not  a 
producer  of  the  subject  merchandise.  It 
is  merely  an  exporter  and,  as  such,  does 
not  have  first-hand  knowledge  of  the 
production  enterprises.  Verification  of 
second-hand  knowledge  would  be  a 
futile  endeavor.  Third,  at  the  time  of  our 
prehminary  determinations,  the 
response  was  not  certified  by  officials  at 
the  production  enterprises.  Although 
the  Department  did  receive  an  untimely 
certification  (two  months  after  the 
information  was  filed),  it  was  from  an 
official  of  only  one  of  several 
production  enterprises  in  question. 

Since  the  preliminary  determinations, 
the  Department  received  a  response 
from  Ukraine.  This  response  did  ni  ♦ 
provide  the  information  sought  by  the 
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Oepanxnant  and  was  submitted  well 
•i.fter  uhe  Departmern's  deadline. 

The  ir.compiete  aiid  uriUmaly  nature 
'"  f  these  responses  requires  the 
Depar-Tient  to  use  BIA  B!A  is  based  on 
;".f"orm3tion  submitted  in  the  petition 
and  deta.led  in  o'xr  initiation  notice. 
Limited  nodifications  to  this 
information  were  rr.ade.  as  appropriate, 
in  response  to  the  comments  submitted 
by  interested  partjes  and  two  other 
parties  L-om  whir.h  the  Department 
solicited  informat  ■  -.  S-e  United  States 
Price.  Foreign  M:-'^-'.  ■ '..ue.  and 
Interested  Porta  Cc:r:::ents  sections, 
below,  and  Memorandum  from  Linda  K. 
Eads  and  LawTenre  P  Sullivan  to  Marie 
Parker  ard  Susan  H  Kuhbach  dated 
Mav  27,  1992) 

Tenex  has  argued  that  it  should  not  be 
held  responsible  for  the  lack  of  response 
from  the  production  enterprises  and, 
therefore,  it  should  not  be  penalized  for 
the  inaction  of  those  entities.  However, 
in  a  r.cnmarket  economy  (NME)  case. 
the  Dt-rarirr.ent  presumes  central 
con'r;  !  r  f  iA  production  and  exporting 
facihties  {see.  e  g  .  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Tungsten  Ore  Concentrates  from  the 
People's  Republic  of  China  {Tungsten). 
56  FR  4-738  {Sep'er.^-r  20, 1991)). 
Thus,  the  Depar-t  r.t  holds  each 
country's  centr^^l  government 
responsible  for  providing  an  adequate 
response  to  all  sections  of  the 
Department  s  questionnaire.  With 
respect  to  Ukra.ae  and  Tajikistan,  the 
Department  requires  a  response  which 
pro\ides  complete  and  accurate  data  on 
U.S.  sales  and  factors  of  production  in 
order  to  consider  any  response  for  a 
dete-mmataon  Tenexs  response 
represer.'s  only  a  s.mall  part  of  the 
information  n'quired  by  the  Department 
to  perform  an  L7FV  analysis,  and  is, 
therefore,  materially  deficient. 

Fair  Value  Comparisons 

To  determ-re  whether  sales  of 
uraniom  from  Ukraine  and  Tjikistan  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  prices  (USP)  to  the  foreign  market 
value  (F\r»n,  as  specified  in  the  United 
States  Price  and  Foreign  Market  Value 
sections  of  this  notice  As  stated  above, 
the  m.argin  is  based  entirely  on  BIA. 

The  Department's  practice  is  to  base 
BL\  on  a  simpl-'  i-  erage  of  the  margins 
based  on  petition  data,  as  opposed  to 
the  highest  margin  based  on  petition 
data,  when  we  de'ermiine  that 
respondents  have  attem.pted  to 
coopente  with  the  Depar.m.ent's 
investigations  (see.  e  g  .  Preliminary 
Determinaton  of  Sales  jt  Less  Than 
Fair  Vclue:  Circ'j.iar  Welded  Non-Alloy 
Steel  Pipe  Fr<):n  Ta;  s  an.  5  7  FR  17892 


(April  28.  1992)).  We  continue  to 
believe  that  Tenex  attempted  to 
cooperate  in  these  proceedings  because 
it  supplied  the  Department  with  USP 
data  and  attempted  to  provide  FMV 
data.  Therefore,  we  are  basing  the  final 
margin  on  an  average  of  the  margins  for 
uranium  concentrate  and  enriched 
uranium  derived  from  the  petition. 

United  States  Price 

Petitioners'  calculation  of  USP  is 
based  on  an  estimated  weighted  average 
f.o.b.  import  price  taken  from  U.S. 
Bureau  of  Census  statistics  on  imports 
of  natural  and  enriched  uranium  from 
the  former  USSR  during  the  period 
January  1990  through  August  1991. 

Foreign  Market  Value 

Petitioners  alleged,  and  the 
Department  determined,  that  the  former 
USSR  was  an  NME  country  during  the 
POI  within  the  meaning  of  section 
773(c)  of  the  Act  (see  Memorandum 
from  Dand  Mueller  to  Carole  Showers 
dated  March  24, 1992).  In  accordance 
with  section  771(18)(C)  of  the  Act,  any 
determination  that  a  foreign  country  is 
an  NME  shall  remain  in  effect  luitil 
revoked.  This  determination  covers  a 
geographic  area,  each  part  of  which 
assumes  the  previous  NME  character  in 
the  event  of  dissolution,  cf. 
Techsnabexport.  802  F.  Supp.  at  472 
{'•(I]n  order  to  fully  effectuate  the 
antidumping  laws,  imports  from 
successor  countries  may  bear  the  duties 
calculated  based  on  the  imports  from 
the  predecessor  nations.")  Therefore, 
Ukraine  and  Tajikistan  will  be  treated  as 
NMEs  until  the  Department  reverses  its 
determination.  In  tliese  investigations, 
no  information  has  been  presented 
which  would  permit  the  Department  to 
reconsider  the  NME  status  of  Ukraine  or 
Tajikistan. 

Accordingly,  petitioners  calculated 
FMV  on  the  basis  of  constructed  value 
(CV).  using  the  factors  of  production 
methodology  specified  in  section  773(c) 
of  the  Act.  Petitioners  calculated 
separate  CVs  for  mined  and  enriched 
uranium. 

We  have  followed  the  methodology 
used  in  the  initiation  of  these 
investigations  (56  FR  63711.  63712. 
December  5. 1991).  as  modified  in  the 
preliminary  determinations,  except  in 
the  following  instances:  (1)  For  mined 
uranium,  we  adjusted  the  Namibian 
labor  value  for  a  holiday  bonus  which 
was  incorrectly  excluded,  and  (2)  for 
enriched  uranium,  we  calculated  the  CV 
based  on  the  British  Nuclear  Fuels  Ltd 
(BNFL)  1991  financial  statement 
because  the  1991  statement  covers  a 
period  nearly  concurrent  with  calendar 
year  1990.  In  the  preliminary 


determ.matior.s,  Lhe  Department  stated 
its  i-itention  to  express,  where  possible, 
all  factors  and  values  in  1990  terr:is,  as 
BI.-\,  m  order  to  ensure  consistency. 

Interested  Party  Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  which  have  not  been 
previously  addressed  in  this  notice  are 
addressed  below.  The  comments  by 
petitioners,  Tenex.  aiid  the  Yankee 
Group  were  submitted  in  the  context  of 
all  12  investigations  involving  uranium 
from  the  newlv  independent  states  of 
the  former  USSR  (NIS).  Hence,  while 
reference  is  made  to  the  NIS  or  to 
certain  states  of  the  MS.  we  are  only 
concerned  here  with  Ukraine  and 
Tajikistan. 

Comment  1 

Tenex  asserts  that  the  Department  has 
improperly  transformed  its  single 
investigation  of  uranium  imports  from 
the  USSR  into  separate  investigations  of 
such  imports  from  each  of  the  NIS. 
Specifically.  Tenex  asserts  the 
following:  (1)  The  International  Trade 
Commission's  (ITC)  preliminary  injury 
determination  with  respect  to  uranium 
imports  from  the  USSR  does  not  support 
the  Department's  preliminary 
determinations  or  its  order  to  suspend 
liquidation  of  entries  of  such  imports 
from  the  NIS;  (2)  the  Department  issued 
its  preliminary  determinations  without 
properly  initiating  mvestigations  with 
respect  to  uranium  imports  from  the 
NIS;  (3)  the  record  contains  no  factual 
information  sustaining  investigations  of 
or  supporting  determinations  of  LTFV 
sales  of  xiranium  imports  from  any  of 
the  six  uranium-producing  NIS;  and  (4) 
the  Department  has  failed  to  make  a 
separate  fair  value  comparison  for  each 
NIS  E.nch  of  these,  according  to  Tenex. 
results  m  a  violation  of  the  antidumping 
law  and  is  legally  invalid. 

Ukraine  and  Tajikistan  argue  that 
these  investigations  are  unlawful  and 
should  be  terminated,  .\riditionally. 
they  argue  tiiat  19  U  S  C.  §  1677b(c) 
provides  that  N'ME  detennmations  must 
be  made  on  a  country-specific  basis. 
Nowhere  in  the  statute  are  "geographic 
area"  or  "geopohtical  boundaries" 
discussed. 

Petitioners  claim  to  have 
demonstrated  in  various  submissions  to 
the  Department  and  the  CIT  that 
antidumping  investigations  processed 
against  unfairly  traded  merchandise,  not 
the  "countries"  in  which  tiie 
merchandise  is  produced  or  from  which 
it  is  exported.  They  ar^ue  that  tlie 
statutory  mandate  that  im.ports  of 
unfairly  traded  m.erchandise  be 


investigated  and, 
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antidumping  duties  imposed,  does  not 
disappear  because  of  political  changes 
in  the  territory  in  which  the 
merchandise  is  produced  or  exported. 
The  Department's  determination  not  to 
terminate  its  investigations,  and  the 
CTT's  affirmation  of  that  determination 
in  Techsnabexport,  were  proper. 

DOC  Position 

On  September  25,  1992,  the  CIT 
confirmed  that  the  Department  had  the 
legal  authority  to  continue  these 
investigations  against  the  NIS  of  the 
former  USSR,  including  Ukraine  and 
Tajikistan.  The  basis  for  the 
Department's  decision  is  described 
below. 

First,  there  is  no  requirement  in  the 
antidumping  law  that  an  ongoing 
investigation  be  rescinded  when  the 
country  named  in  the  petition  ceases  to 
exist.  This  is  not  to  say  that  there  are  no 
geographical  aspects  to  an  antidumping 
order.  Indeed,  Commerce  and  the  ITC 
make  determinations  regarding  LTFV 
sales  and  injury  concerning 
merchandise  produced  wiAin  certain 
geopoUtical  boundaries.  When  an  order 
is  issued,  merchandise  produced  within 
such  boundaries  is  subject  to  the  order 
unless  expressly  excluded  from  it. 
However,  Congress  did  not  consider  the 
possibility  of  the  dissolution  of  a 
country  during  an  antidumping  duty 
investigation.  Therefore,  it  was  the 
Department's  task  to  determine  what 
Congress  would  have  intended  had  it 
considered  such  a  situation.  The  effect 
of  terminating  a  case,  based  on  the 
dissolution  of  the  country  named  in  the 
petition,  would  be  to  create  a  gap  in  the 
coverage  of  the  antidumping  law.  The 
newly  emerging  states  would  be  able  to 
dump  with  impunity  imtil  sufficient 
information  developed  for  the 
petitioners  to  file  new  petitions. 
Because  the  pxupose  of  the  antidumping 
duty  law  is  to  provide  the  U.S.  domestic 
industry  relief  from  injuriously  dumped 
merchandise,  the  Congress  could  not 
have  intended  for  the  Taw  to  be 
interpreted  to  allow  the  dissolution  of  a 
certain  country  to  create  a  gap  in  the 
law's  coverage  which  would  effectively 
prevent  the  US.  domestic  industry  from 
obtaining  relief  for  a  certain  period  of 
time. 

Comment  2 

Ukraine  and  Tajikistan  assert  that  the 
Department  has  ignored  the  procedural 

requirements  of  the  statute  for 
conducting  an  investigation  (see,  e.g.,  19 
use.  1673b(a),  (b).  and  (c)),  because 
the  rrC's  preliminary  determination 
only  addressed  imports  from  the  USSR. 
The  individual  countries  were  not 
provided  the  opportunity  to  present 


evidence  or  argue  to  the  ITC  that:  (1) 
Their  data  should  not  be  aunulated 
with  the  data  from  the  other  republics; 
(2)  their  imports  were  nonexistent  or 
negligible;  or,  (3)  there  was  no  evidence 
of  injury  to  the  domestic  industry  by 
reason  of  imports  from  that  particular 
country.  Lacking  a  valid  preliminary 
injury  determination  by  the  ITC,  the 
Department  may  not  suspend 
liouidation. 

Petitioners  argue  that  the  ITC's 
preliminary  injury  determination  is 
sufficient  to  permit  the  Department  to 
issue  prehminary  and  final  affirmative 
determinations  as  to  LTFV  sales  of 
uranium  from  the  NIS  of  the  former 
USSR.  Petitioners  assert  that  the 
respondents'  arguments  were  rejected 
by  the  ITC  and  raised  unsuccessfully 
before  the  CIT.  They  state  that  political 
changes  in  an  exporting  territory  do  not 
render  the  ITC's  preliminary 
determination  null  and  void. 

DOC  Position 

Respondents'  challenge  to  the 
preliminary  determination  is  premature 
and  without  legal  merit.  The  ITC's 
preliminary  injury  determination  was 
issued  on  December  23, 1991,  prior  to 
recognition  by  the  United  States  of  the 
independent  republics.  The  ITC 
specifically  stated  in  its  preliminary 
determination  that  for  "[pjurposes  of  the 
investigation,  the  USSR  includes  each 
and  every  Republic  that  was  a  member 
of  the  USSR  on  November  8, 1991." 
Respondents  do  not  dispute  that 
uranium  was  produced  within  their 
borders  both  prior  to  and  after 
November  8, 1991,  nor  do  they  contend 
that  there  was  any  deficiency  in  the 
injury  determination  at  the  time  it  was 
issued.  Accordingly,  it  is  clear  that 
imports  of  uranium  coming  from  the 
geographic  area  now  comprised  of  the 
NIS  were  considered  in  the  ITC's 
preliminary  determination. 

However,  like  the  Department's 
antidumping  duty  investigation,  the 
ITC's  injury  determination  focuses  upon 
imported  merchandise,  not  upon  the 
country  from  which  the  merchandise  is 
exported.  Accordingly,  for  the  same 
reasons  discussed  above  with  regard  to 
the  validity  of  the  Department's 
antidumping  duty  determination,  the 
ITC's  preliminary  injury  determination 
remains  valid. 

The  continuing  validity  of  the 
preliminary  determination  is  evidenced 
by  the  ITC's  recent  preliminary 
determination  in  Fenvsilicon  from 
Argentina,  Kazakhstan,  the  People's 
Republic  of  China,  Russia,  Ukraine  and 
Venezuela,  Inv.  Nos.  303-TA-23,  731- 
TA-565-570.  (Prelim.)  USITC  Pub.  2535 
Ouly  1992).  hi  Ferrosilicon,  Russia, 


Ukraine  and  Kazakhstan  argued  that 
imports  to  the  United  States  from  those 
regions  prior  to  the  dissolution  of  the 
USSR  could  not  be  considered  by  the 
ITC  in  reaching  its  injiuy  determination. 
In  rejecting  this  argument,  the  ITC 
stated  that  "[i]f  the  Commission  were  to 
accept  respondents'  argument  that  it 
cannot  even  consider  imports  from 
these  regions  prior  to  the  time  they 
became  countries,  that  might  prevent  an 
industry  othenvise  entitled  to  reUef 
from  receiving  any  protection  from 
unfairly  traded  imports  from  the  same 
factories  that  are  allegedly  continuing  to 
export  dumped  ferrosiUcon  to  the 
United  States  simply  because  the 
pohtical  status  of  these  areas  had 
changed.  The  occurrence  of  other  events 
changing  the  legal  status  of  a  foreign 
producer  during  the  period  of 
investigation,  such  as  a  change  in 
ownership  of  the  facility  or  the 
imposition  of  an  export  quota  by  the 
country  in  question,  would  not  preclude 
the  Commission  fi'om  considering  the 
consequences  of  the  product  that  had 
been  exported  to  the  United  States  prior 
to  such  an  event." 

Finally,  respondents'  perceived  error 
in  the  Department's  preliminary 
determinations  does  not  require  the 
termination  of  the  investigation.  Any 
error  in  the  prehminary  determinations 
can  be  fully  addressed  in  the  final 
determinations.  See  NTN  Bearing  Corp. 

V.  United  States, CIT ,  757 

F.  Supp.  1425  (1991). 

Comment  3 

Tenex  and  the  Yankee  Group  contend 
that  the  Department  should  find  three 
separate  classes  or  kinds  of 
merchandise.  Tenex  bases  its  statement 
on  Department  precedent  and  the  1983 
CIT  decision  in  Diversified  Products 
Corp.  V.  United  States.  6  OTlSS.  572 
F.  Supp.  883  (Ct.  Int'l  Trade  1983) 
(Diversified)  which  estabhshes  certain 
criteria.  Tenex  alleges  that  the 
Department  misapplied  the  Diversified 
criteria  in  the  preliminary 
determinations  when  it  found  that  there 
was  only  one  class  or  kind  of 
merchandise. 

In  support  of  their  arguments,  both 
Tenex  and  the  Yankee  Group  cite  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Cyanuric  Acid  and  its 
Chlorinated  Derivatives  From  Japan 
Used  in  the  Swimming  Pool  Trade 
[Cyanuric  Acid]  49  FR  7424,  (February 
29, 1984),  where  the  Department  found 
three  separate  classes  or  kinds  of 
merchandise.  The  Yankee  Group  posits 
that  each  of  the  three  products  subject 
to  the  Cyanuric  Acid  investigation  had 
different  end  uses  even  though  two  of 
the  products  were  derivatives  of  the 
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third.  The  situation  in  uranium  is 
ar.alogous  in  that  concentrates  are  the 
raw  material  used  to  produce  uranium 
hexafluonde  fUFft)  and  LEI'  They  also 
argue  that  the  ultimate  consumers  and 
the  ultimate  use  for  all  three  products  in 
Cvnnvnc  Acid  wers  the  same  In  this 
case,  utihties  are  the  ultimate  customers 
and  Lhe  ultimate  use  is  fuel  for  their 
nuclear  reactors.  Similarly,  the  raw 
matenals  in  both  cases  cannot  perform 
•he  end  uses  that  the  denvntiv^^s  are  able 
to  perform,  Therefnro,  the  logic  in 
Cyanunc  Ac:d  can  be  extenaed  to  this 
case. 

With  respect  to  physical 
characteristics,  the  Yankee  Group  argues 
'hat  the  Department's  rt-asonine  is 
riawed.  Despite  the  fact  that  all  three 
forms  of  uranium  share  a  common 
hinria mental  attribute,  the  U"'  isotope, 
they  can  stdl  be  detennined  to 
constitute  separate  classes  or  kinds  of 
merchandise  The  concentration  levels 
of  the  U^-'  iwtope  vary  greatly  between 
uranium  concentrates  and  UF*.  on  the 
one  hand,  and  LEU,  on  the  other  hand. 
In  Cyanunc  Acid,  all  of  the  products 
snared  the  f'^ndamental  attribute  of 
chlorine  The  differences  in  the  chlorine 
levels  of  the  derivative  products  in 
Cyanunc  Acid  were  less  than  the 
different  concentration  levels  of  U'^'. 
Further,  the  Yankee  Group  contends 
that  petitioners'  analysis  concerning 
physical  differences  is  inaccurate  and 
misleading  and  should  be  rejected.  The 
physical  differences  between  the 
various  forms  of  uranium  are 
significant.  Petitioners'  emphasis  on  the 
common  presence  of  the  U^^  isotope 
ignores  the  different  chemical  structures 
and  physical  properties  between 
concentrate.  UFs.  and  LEU.  The 
Department  found  three  classes  or  kinds 
of  merciiandise  in  Cyanunc  Acid  based 
on  the  fact  "that  the  chemical 
compositions  of  these  products  are 
distinct,"  Considering  the  different 
chemical  compositions  between  the 
three  forms  of  uranium,  the  Department 
should  m.ake  a  finding  of  three  separate 
classes  or  kinds. 

With  respect  to  the  different  uses  for 
these  produrts,  the  Yankee  Group 
argues  that  the  Department  may  only 
find  a  single  class  o:  kind  of 
merchandise  when  the  raw  material  has 
"no  other  use  than  for"  producing  the 
derivative  produ'Ct  (see,  e.g..  3.5" 
Microdisics  and  Coated  Media  Thereof 
from  Japan.  34  Frl  6,4?3,  <5,434 
(February  10,  1989)  In  this  case. 
concentrates  and  IT*  are  the  raw 
materials  used  in  producing  LEU  which 
is  used  as  a  feedstock  for  li^t-water 
nuclear  reactors  Concentrates  are  also 
used  in  the  glass  industry,  specialty 
metals  Industry,  the  manufacture  of  fuel 


for  heavy- water  reactors,  plutonium 
production  for  nuclear  weapons,  and  in 
producing  uranium  tetrafluoride  The 
Department  should  reconsider  its 
decision  and  assign  gre  iter  weight  to  the 
different  uses  for  concentrates  and  UFf, 
With  respect  to  end  users,  the  Yankee 
Group  asserts  that  uranium  purchasers 
and  their  expectations  differ  greatly. 
Purchasers  of  uranium  ran*;^  from 
utihty  companies  to  brokers  and  traders 
to  converters  to  enricher*  to 
governmental  entities.  Purchaser 
expectations  vary  with  the  end  use  and 
costs  associated  with  conversion  and 
enrichment 

Finally,  with  respect  to  channels  of 
trade,  the  Yankee  Group  states  that 
concentrates.  UF*.  and  LEU  are 
distributed,  stored,  and  shipped 
differently.  Therefore,  they  are  sold  in 
distinct  channels  of  trade. 

Petitioners  assert  that  the  Department 
correctly  determined  in  its  preliminary 
determinations  that  all  forms  of 
uranium  constitute  one  class  or  kind  of 
merchandise.  This  decision,  they 
contend,  is  supported  by  the  application 
of  the  criteria  set  forth  in  Diversified  and 
Kyowa  Gas  Chemical  Industry  Co.,  Ltd 
V.  United  States.  582  F.  Supp.  887  (GIT 
1984),  The  ultimate  use.  expectations  of 
the  ultimate  purchasers,  essential 
physical  characteristics,  and  channels  of 
trade  are  the  same  for  all  forms  of 
uranium.  Moreover,  the  similarity  of  the 
relative  costs  of  the  different  forms 
requires  a  finding  of  one  class  or  kind 
of  merchandise.  The  ultimate  use  for  all 
forms  of  uranium  is  as  commercial 
nuclear  fuel.  Tliis  includes  HEU 
previously  committed  to  weapons 
programs  whose  only  application  today 
is  as  feed  material  to  produce  LEU  and 
then  commercial  nuclear  fuel.  All  forms 
of  uranium  are  purchased  with  the 
exf)€ctation  of  its  use  as  commercial 
fuel.  Limited  processing  is  required  to 
produce  LEU  from  HEU.  All  forms  of 
uranium  share  the  same  essential 
physical  attribute— the  U^=»'  isotope. 
Lastly,  the  channels  of  trade  are  the 
same  for  each  form  of  uranium. 
Therefore,  all  forms  of  uranium  are  one 
class  or  kind  of  merchandise. 

DOC  Position 

The  Department  disagrees  with  the 
Yankee  Group  and  Tenex.  Cyanunc 
Acid  differs  from  the  present  situation 
in  that  the  different  chemical 
compositions  of  the  three  products  in 
Cyanunc  Acid  resulted  in  three  distinct 
end  uses.  While  these  uses  were  all 
related  to  the  swimming  pool  trade. 
each  of  the  derivatives  of  cyanunc  acid 
could  be  used  independently  Elespite 
the  different  physical  characteristics  of 
uranium  concentrates,  UF6.  and  LEU, 


concentrates  and  UFe  have  virtuallv  no 
other  use  than  as  inputs  in  the 
production  of  LEU  which  in  turn  is  used 
as  feedstock  in  nuclear  reactor  fuel 
assemblies  The  only  physical 
characteristic  of  consequence  is  the 
concentration  level  of  the  U"'  isotope. 
Consumers  of  concentrates  and  IT« 
purchase  these  products  only  with  a 
view  to  increasing  the  concentration 
level  of  the  U^^*  isotope  to  obtain  LEU 
The  ITC  preiimmarily  determined  that 
the  subject  merchandise  constitutes  one 
like  product  based  on  the  ITC's  semi- 
finisned  product  analysis.  Consistent 
with  that  concept,  we  find  there  to  be 
a  direct  line  of  production  from 
concentrates  through  the  fuel 
assemblies.  ;  p  ,  the  concentrates  and 
UFe  can  be  treated  as  se.mi-finished 
products,  whereas  the  two  derivatives  of 
cyan  uric  acid  are  produced  independent 
of  one  another.  This  is  the  critical 
difference  between  Cyanunc  Acid  and 
this  case. 

The  Yankee  Group's  analysis 
regarding  the  marginal  uses  of 
concentrates  is  masplaced.  Every 
product  has  alternative  uses  or  the 
potential  for  alternative  uses.  For 
purposes  of  a  class  or  kind  analysis,  it 
is  the  Department's  responsibility  to 
determine  not  the  number  of  alternative 
uses  but  rather  the  significance  of  any 
or  all  of  those  alternatives.  According  to 
the  ITC  preliminary  determination,  less 
than  one  percent  of  uranium 
concentrate  consumption  is  used  other 
than  for  the  production  of  nuclear  fuel. 
Therefore,  while  the  Yankee  Group  may 
provide  a  list  of  several  alternative  uses 
of  concentrates,  the  sijinificance  of  these 
uses  is  minimal.  It  is  proper,  then,  for 
the  Department  to  analogize  these  cases 
with  the  Final  EXjtermination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Forged 
Steel  Crankshafts  from  the  Federal 
Republic  of  Germany,  52  FR  28170  (July 
28.  1=»87),  in  which  the  Department 
found  there  to  'oe  one  class  or  kind  of 
merchandise  based,  inter  alia,  on  the 
fact  that  unm,achined  crankshafts  have 
no  other  use  than  for  machining  into 
finished  crankshafts. 

In  addition,  as  petitioners  point  out, 
the  expectations  of  the  ultimate 
purchaser  (the  electric  utilities)  are  the 
same  for  all  form.s  of  uranium.,  i  e..  for 
eventual  production  into  nuclear  fuel 
assemblies  for  use  in  nuclear  reactors. 
Contrary  to  the  assertions  of  the  Yankee 
group,  the  channels  of  trade  for  all 
uranium  products  are  the  same  While 
traders  and  brokers  participate  in  the 
market  in  addition  to  utilities,  all 
uranium  is  mined  and  milled,  then 
shipped  to  a  conversion  facility  for 
conversion  into  LTe.  then  to  an 
enrichment  facility,  then  to  a  fuel 
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fabricator,  then  to  the  ultimate 
customer— utihties.  fFor  a  raor"  dptailed 
discussion  of  this  issue,  see 
Memorandum  to  Francis  |,  Sailer  from 
Team,  dated  May  27,  1992  )  For  the 
Department's  position  with  r«spect  to 
PfFU.  see  DOC  Position  to  Co'vnnpni  4 
beiou'. 

Comment  4 

Petitioners  argue  that  contrary  to  the 
Department's  preliminary  scope 
determination,  HEU  is  within  the  scope 
of  the  investigations  and  is  the  same 
class  or  kind  of  merchandise  as  the 
other  forms  of  uranium  subject  to  these 
investigations.  The  petition 
unequivocally  covers  iiranium  in  all  of 
its  forms  and  the  Department's  notice  of 
initiation  included  all  "uranium 
enriched  in  U^^'  and  its  compounds." 
According  to  petitioners,  any  exclusion 
of  HEU  from  these  investigations  will 
severely  compromise  the  relief  to  which 
they  are  entitled  under  the  statute. 

Petitioners  hold  that  arguments 
proffered  bv  Tenex  on  this  issue  are  not 
persuasive  and  should  be  rejected. 
Specifiraliy,  unlike  the  case  cited  by 
Tenex,  Smith  Corona  Corp  v.  United 
States,  796  F.  Supp.  1532  (CIT  1992). 
the  petition  included  all  forms  of 
uranium,  the  Department  initi.nted  on  all 
forms  of  uranium,  and  a  respor:dent 
expressly  stated  that  it  understood  that 
all  forms  of  uranium  were  included  in 
the  scope.  Even  Smith  Corona,  however, 
would  not  preclude  the  Department 
from  amending  the  scope  of  th-se 
investigations.  The  court  did  not  st,-ite 
that  the  Department  miay  not  n-defme 
the  scope  of  an  investigation  after  a 
preliminary  deterrrunation 

Petitioners  '.Iso  state  that  the 
comments  of  the  Department  0^  Energy 
(DOE)  on  this  issue  are  faduailv  and 
legally  insupportable.  Moreover,  DOE's 
commt-nts  illustrate  that  HEU  and  other 
forms  of  uranium  are  physically  similar 
and  com.mercua!!y  mterchant^e-  We. 
Petitioners  allege  that  the  DCiF  'aiied  to 
explain  that  i!  was  engaged  in 
negotiations  to  im^port  HEU  fin   r.  the 
Russian  Federation  to  be  blended  down 
for  use  in  commercial  reactors  and  that 
the  DOE  misled  the  Department  by 
implying  that  muUtary  application's 
constituted  the  only  significan'  use  for 
!-{EU. 

Tenex  agrees  with  the  Department's 
preliminary  detenriination  that  HEU  i.';        DOC  Position 


untimely,  but  reflect  their  determination 
to  make  the  results  of  this  determination 
as  devastating  as  possible  to  the  NIS. 
regardless  how  illegal,  illogical,  and 
unfair  such  results  would  be.  Tenex 
insists  that  petitioners  not  be  allowed  to 
amend  the  petition  to  include  HEU 
within  these  investigations. 

Tenex  also  agrees  with  DOE's  May  19, 
1992.  letter  identifying  natural  uranium 
and  LEU  as  a  single  class  or  kind  of 
merchandise  and  HEU  as  a  separate 
class  or  kind  of  merchandise.  The 
radically  different  physical 
characteristics,  end  uses,  expectations  of 
the  ultimate  purchasers,  channels  of 
trade,  and  notably  higher  production 
costs  make  these  products  distinct  from 
one  another.  While  HEU  is  capable  of 
sustaining  a  nuclear  reaction  of  a 
magnitude  that  renders  it  uniquely 
capable  of  being  used  in  nuclear 
weapons,  a  distinctly  military 
application.  LEU  can  only  sustain 
reactions  in  light-water  commercial 
nuclear  reactors. 

Tenex  argues  that  HEU  has  uses  that 
are  unique  to  that  product.  HEU  is 
typically  used  as  a  weapons  grade 
nuclear  fuel,  a  use  which  is  not  shared 
by  any  of  the  other  uranium  products. 
Although  HEU  can  be  blended  down  to 
produce  LEU,  its  primary  use  is  almost 
exclusively  as  a  weapons-grade  nuclear 
fuel.  HEU  and  LEU  have  radically 
different  physical  characteristics,  i.e., 
differing  concentrations  of  the  U*" 
isotope.  HEU  and  LEU  differ  radically  in 
cost  as  well.  HEU  costs  nearly  eight 
times  as  much.  These  differences,  in 
addition  to  their  different  ultimate  uses, 
compel  a  finding  that  HEU  and  LEU  are 
separate  classes  or  kinds  of 
merchandise. 

The  Yankee  Group  argues  that  LEU 
and  HEU  are  the  same  class  or  kind  of 
merchandise,  and  should  be  excluded 
from  these  investigations.  As  confirmed 
by  the  recent  agreement  between  the 
United  States  and  the  Russian 
Federation  to  import  HEU  and  blend  it 
down  to  LEU  for  use  in  nuclear  reactors, 
the  end  use,  expectations,  and 
distribution  channels  of  both  LEU  and 
HEU  are  the  same.  Since  the  Department 
has  treated  HEU  and  LEU 
interchangeably  and  excluded  HEU 
from  Us  investigation,  LEU  should  also 
be  excluded. 


not  withm  the  scope  of  these 
investigations.  Tenex  d!sag^?e^  with 
petitioners'  claim  that  the  Department 
mcluded  HEU  in  its  initiation  merely 
because  FTEU  was  not  specifically 
excluded.  Petitioners'  subsequent  efforts 
to  include  HEU  within  the  scope  of 
these  investigations  not  only  a:e 


The  Department  ai^rbbs  with 
petitioners.  Because  the  uses  of  HEU 
have  changed  only  recently  and  because 
HEU  was  not  expressly  excluded  from 

the  petition,  neither  the  petitio.n  nor  the 
ITC  and  Department  determinations 
previously  rendered  pro\ade  a  definitive 
answer  as  to  whether  HEU  is  within  the 


scope  of  these  investigations.  Therefore, 
application  of  the  Diversified  criteria  is 
necessary.  As  explained  in  greater  detail 
in  Memorandum  to  Alan  M.  Dimn  from 
Francis  J.  Sailer  dated  October  16.  1992, 
the  general  physical  characteristics, 
ultimate  use  and  expectations  of  the 
ultimate  purchaser  indicate  that  HEU 
should  be  considered  as  part  of  the  same 
class  or  kind  of  merchandise  as  LEU, 
UFe.  and  concentrate. 

Comment  5 

Tenex  argues  that  imports  of  uranium 
have  not  been  massive  and  that  the 
Department  has  no  basis  to  ignore  the 
data  submitted  by  Tenex  in  making  its 
critical  circiunstances  determinations. 
Moreover,  in  considering  this  issue,  the 
Department  has  not  analyzed  imports  on 
a  country-by-country  basis  nor  has  it 
provided  a  sufficient  basis  to  depart 
from  its  normal  comparison  months. 
The  Department  also  has  no  basis  for 
finding  "knowledge  of  dumping" 
because  a  margin  based  on  imports  of 
uranium  from  the  USSR  bears  no  legal 
relationship  tiJthe  imports  of  uranium 
from  the  NIS.  Therefore,  the  Department 
cannot  reasonably  conclude  either  that 
imports  have  been  massive  or  that 
knowledge  of  dumping  exists. 

Petitioners  reject  as  meritless  Tenex's 
arguments  regarding  critical 
circumstances.  Petitioners  assert  that 
the  Department  properly  used  official 
U.S.  Government  import  statistics  rather 
than  the  information  proffered  by 
Tenex.  It  would  have  oeen  inconsistent 
and  inequitable  for  the  Department  to 
accept  unverified  critical  circumstances 
data  from  the  same  respondent  that 
refused  to  submit  a  United  States  price 
database  in  proper  form.  Additionally, 
petitioners  support  the  Department's 
application  of  the  knowledge  "test"  that 
it  uses  in  other  NME  cases.  Margins  of 
the  magnitude  in  these  proceedings  are 
sufficient  to  constitute  notice  of 
dumping  to  an  imf)orter  even  under  the 
most  restricted  knowledge  test. 
Therefore,  the  Department's  critical 
circumstances  findings  should  be 
affirmed  in  the  final  determinations. 

DOC  Position 

As  explained  above,  we  determined 
that  we  could  not  use  Tenex's  response 
for  purposes  of  these  investigations, 
including  for  critical  circumstances 
purposes.  In  light  of  the  absence  of 
timely  and  adequate  responses 
regarding  exports  to  the  United  States, 
we  used  the  margin  from  the  petition 
and  public  import  statistics  maintained 
by  the  Department  concerning  imports 
fi^m  the  USSR  as  BL\.  (No  pubic 
information  regarding  NIS  state-specific 
imports  to  the  United  States  during  the 
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relevant  time  periods  is  available.)  This 
analysis  resulted  in  the  P.ndmg  of 
ir.assive  imports  and  a  knowledge  of 
dumping,  based  on  the  Department's 
regulations  and  established  practice. 
AdditionaHy,  the  Department  was 
justified  in  the  comparison  periods  used 
to  determine  whether  imports  have  been 
massive  The  sub'ect  merchandise  is 
transported  by  ship  from  the  NIS  to  the 
United  States,  a  journey  of  17  days  to 
over  one  m.onth  according  to  data 
submitted  by  petitioners.  Therefore,  any 
subject  m>erchandise  shipped  on  or  after 
the  filing  date  of  the  petition  (November 
8,  1991)  would  almost  certainly  enter 
the  United  States  after  December  1. 
Likewise,  any  shipments  leaving  the 
NIS  before  that  date  would  enter  the 
United  States  before  December  1. 
Therefore,  we  determined  it  appropriate 
to  use  for  comparison  the  periods 
December  1991  through  March  1992  and 
August  through  November  1991.     ' 

Comment  6 

Tenex.  citing  Final  Det^pnination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Fresh  Cut  Flowers  from  Colombia,  52 
FR  6842,  6844  (March  5, 1987),  states 
that  the  period  of  investigation  is  not 
representative  of,  and  is  irrelevant  to. 
prospective  imports  of  uranium  from 
the  NIS  because  the  USSR  was  in 
existence  during  the  POL 

DOC  Position 

The  POI  in  these  investigations  was 
selected  according  to  section  353.42(b) 
of  our  regulations.  While  a  different 
period  may  be  chosen  to  reflect  special 
circumstances,  it  would  be  neither 
correct  nor  possible  to  move  the  POI  to 
post-date  the  initiation.  First,  to  do  so 
would  allow  respondents  to  change 
their  behavior  to  avoid  a  finding  of 
dumping.  Second,  as  an  administrative 
matter,  it  is  necessary  to  pick  a  historic 
period  so  that  all  terms  of  the  sales 
being  investigated  can  be  reported  and 
analyzed. 

Comment  7 

Tenex  states  that  even  assuming  the 
NIS  are  N'MEs,  the  Department  should 
have  calculated  FMVs  using  the  export 
price  exception  set  forth  in  section 
773(c)(2)  of  the  Act.  Tenex  stresses  that 
since  factors  of  production  information 
is  unavailable,  the  Department  must 
therefore  calculate  FMV  using  the 
export  prices. 

Petitioners  reject  Tenex's  arg\iment 
that  the  statute  suggests  that  the  lack  of 
respondents'  factors  data  alone  warrants 
use  of  third-country  prices.  Such  an 
interpretation,  petitioners  state,  would 
effectively  allow  respondents,  self- 
servingly,  to  choose  the  method  the 


Department  would  use  to  calculate 
FMVs  by  deciding  whether  to  submit  a 
factors  response  to  the  Department  s 
questionnaire. 

DOC  Position 

We  disagree  wdth  Tenex.  As  stated 
above,  we  received  no  timely  and 
complete  factors  information  from 
Ukraine  or  Tajikistan.  This  type  of  data 
is  necessary  in  order  to  calculate  FMV 
using  the  factors  of  production 
methodology,  which  is  preferred  under 
the  statute.  The  export  price  exception 
generally  should  be  used  only  when  the 
Department  lacks  information  to  value 
the  NME  producer's  factors  of 
production  in  a  comparable  market 
economy  which  is  a  significant 
producer  of  the  subject  merchandise 
(see  Tungsten  at  47739).  Thus,  the 
alternative  FMV  methodology  provided 
by  section  773(c)(2)  of  the  Act  is  for  the 
Department  to  use  only  when  we  are 
unable  to  obtain  valuation  information, 
not  factors  information  which  is  solely 
within  the  power  of  respondents  to 
provide  and  which,  in  these 
investigations,  respondents  did  not 
provide.  If  we  were  to  accept  Tenex's 
interpretation,  we  would  effectively  be 
allowing  respondents  to  choose  the 
method  for  calculating  FMV  simply  by 
their  decision  of  whether  or  not  to 
submit  a  factors  response.  We  do  not 
believe  that  this  is  the  purpose  of  the 
alternative  provided  by  section 
773(c)(2). 

Comment  8 

Petitioners  state  that  the  Department 
was  incorrect  in  computing  the 
preliminary  margin  as  a  simple  average 
of  the  margins  for  two  "such  or  similar" 
categories  of  merchandise.  In 
petitioners'  view.  Tenex  has  been 
absolutely  uncooperative  in  the 
investigations.  If.  however,  the 
Department  continues  to  base  its  final 
determination  on  an  average  of  the 
margins,  rather  than  take  the  highest 
margin  calculated,  it  must  calculate  a 
single  weighted-average  margin  based 
on  imports  of  the  subject  merchandise 
during  the  POI. 

Tenex  asserts  that  the  Department  has 
correctly  recognized  that  respondents 
have  tried  in  good  faith  to  cooperate 
with  the  Department's  efforts  to  obtain 
factual  information  and,  thus,  should 
find  respondents  to  be  cooperative  and 
apply  a  non-prejudicial  BLA. 
Additionally,  petitioners'  suggestion  to 
weight-average  the  margins  calculated 
for  natural  uranium  and  for  enriched 
uranium  is  inappropriate  because  it 
relies  upon  the  selective  use  of  Tenex's 
data. 


The  Yankee  Group  asserts  that  the 
Department's  calculation  methodology 
is  flawed  and  results  in  an  overstated 
margin.  The  Department  failed  to 
calculate  a  potential  uncollected 
dumping  duty,  as  is  usual  in  a  dumping 
case,  and  instead  calculated  a  simple 
average  of  the  percentage  dumping 
margins  for  each  product.  The  Yankee 
Group  asserts  that,  at  the  very  least,  the 
Department  should  sum  the  FM\'s  for 
each  product,  subtract  the  sum  of  the 
U.S.  prices,  and  divide  the  result  by  the 
US  prices. 

DOC  Position 

Petitioners  and  the  Yankee  Group 
argue  explicitly  or  implicitly  for 
weighting  two  BIA  margins,  rather  than 
taking  a  simple  average.  While  there  are 
numerous  ways  in  vvliich  these  two 
numbers  could  be  combined,  the 
Department  has  stated  that  it  will  not 
fine-tune  its  BIA  methodology  (see  DOC 
Position  to  Comment  9,  below).  In  this 
case,  we  have  simply  followed 
Department  precedent  which  directs  the 
Department  to  use  a  simple  average  for 
BL\  when  the  respondent  has  attempted 
to  cooperate.  Therefore,  we  have 
continued  to  take  a  simple  average. 

Comment  9 

Tenex  states  that,  as  determined  in 
SAP..  SPA.  V.  U.S.,  741  F.  Supp.  936, 
942  (GIT  1990)  and  reaffirmed  in 
Midhnd  Export  Ltd.  v,  U.S.A..  Slip  Op. 

92-53  (GIT  1992),  the  Department's 
choice  of  BIA  must  be  supported  by 
"substantial  evidence  on  the  record." 
Tenex  asserts  that,  although  the 
Department  did  not  obtain  complete  and 
verifiable  questionnaire  responses  firom 
any  of  the  NIS  governments,  the 
Department  should  not  rely  solely  upon 
petitioners'  data.  Such  exclusivity, 
argues  Tenex,  defies  the  inherent 
principle  of  substantial  evidence  on  the 
record,  Tenex,  citing  frcmj  the 
Department's  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Metal  fi-cm  the  PRC,  56  FR  18570  (April 
23.  1991)  [Silicon  Metal),  asserts  that  the 
public  information  it  submitted  should 
be  included  within  the  realm  of  what  is 
considered  substantial  evidence  because 
there  is  no  basis  to  ignore  publicly 
available  data  in  the  record.  Tenex  also 
argues  that,  just  as  in  tlie  GIT  decision, 
Holmes  Products  Corp.,  and  Esteem 
Industries,  Ud.  v.  U.S.,  Slip  Op.  92-118 
(GIT  1992),  it,  like  Esteem,  should  be 
considered  a  complying  party 
Therefore,  the  information  it  submitted 
on  May  8,  1992,  should  be  considered 
in  the  calculation  of  FMV  based  on  BL^. 

Petitioners  state  that  the  Department 
should  continue  tc  refuse  to  consider 
Tenex's  submissions  on  the  appropriate 
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basis  for  BIA,  as  weii  as  that  portion  of 
Tenex's  case  bnef  which  again  presents 
the  information  Tenex  deems  "best," 
They  contend  that  the  Department's 
selection  of  BIA  in  past  deterir:inat;niis 
reflects  an  unwillingness  to  entertain 
substantive  coraiTients  and  infonna;;on 
on  BIA  from  non-complying 
respondents. 

In  response  to  Tenex's  citing  of 
Silicon  Metal,  petitioners  state  that  the 
Departmerit  entertained  a  very  limited 
comment  from  importers  concerning  the 
acf-ura;-y'  of  one  surrogate  cost  used  as 
BL-K.  The  importers  did  not  submit 
wholesale  factual  informatiori  to  be  used 
as  BL'^  Here,  Tenex  seeks  improperly  to 
provide  comprehensive  factual 
information  for  use  as  BIA. 

Petitioners  argue  that  neither  the 
statute,  Silicon  Metal,  nor  any 
administrative  or  judicial  precedent 
permits  use  of  Tenex's  information. 
Specifically,  they  assert,  citing  Pistachio 
Group  of  the  Assn  of  Food  Industries, 
Inc.  V,  United  States,  671  F.  Supp.  31, 
40  (1987),  that  the  courts  have 
emphasized  that  Lhe  BL\  rule  should  be 
applied  in  such  a  way  that  respondents 
not  be  allowed  to  "control  the  results  of 
the  investigation  by  providing  partial 
information  or  by  delaying  or  otherwise 
hindering  the  investigation."  They  also 
cite  the  following  from  The  Timken 
Companvv.  United  Stcjtes.  788  F.  Supp 
1216  (at  1992),  quoting  Rhone 
PG-Jenc,  Inc.  v.  United  States,  710  F. 
Supp  341,  346  (1989).  afd  899  F.2d 
1185  (1990):  "  'Once  Commerre  has 
exercised  its  discretion  to  use  the  BIA 
Tile  against  a  respondent,  it  is  for 
Commerce,  not  the  respondent  to 
detenriine  what  is  the  best 
informiation,'  "  Therefore,  Tenex  should 
not  be  allowed  to  select  what  wiU 
constitute  BL\. 

The  Yankee  Group  contends  that  the 
Department  imposed  aji  unre&>onably 
high  bamer  to  the  acceptance  of  outside 
information  concerning  BL^.  ty  only 
considering  proposals  w^hicii 
demion.?trated  an  inaccuracy  o,- 
aberration  on  the  part  of  the 
Department's  initiation  calculations,  the 
Depart.mjent  excluded  relevfuit 
information.  The  Department  has  an 
obligation  to  exercise  its  BIA  discretion 
reasonably  (see  Timken  Co.  v.  United 
States.  673  F,  Supp,  495,  501  [1987)) 
The  Yankee  Group  contends  U;at  the 
information  it  submitted  should  be 
given  greater  weight  than  afforded  to  ;t 
by  the  Department  at  the  preliiumary 
determinations. 

DOC  Position 

The  central  purpose  of  the  BL^  rule  is 
to  induce  respondents,  in  the  aosen^e  of 
any  subpoena  power  vested  in  the 


agencv.  -a  prcn-ide  Commerce  with 
timely,  complete,  and  accurate  factual 
information,  so  that  the  Agency  can 
it^termme  current  margins  as  accurately 
as  possible  within  the  time  limits 
established  by  the  Act.  (See  Rhone 
Poulenc  V.  United  States.  899  F.2d  1185, 
1191  (Fed.  Cir.  1990.)  Accordingly,  in 
selecting  a  BL\  rate,  the  Department 
must  draw  an  inference  that  is  adverse 
to  the  noncomplying  respondent. 
Otherwise,  respondents"would  be  able 
to  control  the  amount  of  antidumping 
duties  by  selectively  providing  the 
Etepartment  with  information."  See 
Olympic  Adhesives  v.  United  States. 
899  F.2d  1565,  1572  (Fed.  Cir.  1990). 

Accepting  comments  from  non- 
complying  respondents  that  lower  the 
BIA  rate  conflicts  with  the  purpose  of 
the  BIA  rule  by  reducing  their  incentive 
to  respond  to  the  questionnaire.  Thus, 
the  Department  accepts  only  very 
limited  comments  to  correct  gross  errors 
in  the  petition  which  it  would  plainly 
be  inequitable  to  allow  to  escape 
scrutiny.  A  reasonable  degree  of 
inaccuiracy  in  the  resulting  number  is 
acceptable  (in  fact,  virtually 
unavoidable)  because  the  Department 
only  employs  BIA  where  the 
respondents  have  frustrated  the 
Department's  efforts  to  calculate 
accurate  margins  by  failing  to  furnish 
the  necessary  information.  In  this 
circumstance,  the  BIA  rule  gives  the 
requirement  of  an  adverse  inference 
priority  over  the  preference  for 
accuracy. 

BIA  margins  are  supported  by 
substantial  evidence  because  the 
statutory  requirement  that  they  be  based 
on  substantial  evidence  must  be 
balanced  with  the  requirements  of  the 
BIA  rule  itself,  as  explained  above. 
Requiring  BL'\  margins  to  withstand  the 
same  level  of  scrutiny  for  accuracy  as 
margins  based  on  information  in 
complying  questionnaire  responses 
effectively  would  read  the  BIA 
provision  out  of  the  statute.  Thus,  the 
Department's  approach  correctly 
reconciles  the  competing  objectives  of 
the  BIA  rule  and  the  substantial 
evidence  standard  of  review. 

Consistent  with  these  principles,  for 
purposes  of  this  final  determination,  we 
have  examined  ail  of  the  comments 
submitted  by  interested  parties  and 
others  with  respect  to  the  selection  of 
BIA.  We  have  accepted  from  Tenex  only 
com.ments  on  clerical  errors  and  other 
gross  errors  L,leaity  denvable  from 
public  information.  Conversely,  we  have 
rejected  all  comments  from  Tenex  based 
on  information  within  its  control,  which 
should  have  been  included  in  a 
questionnaire  response,  and  all 


comments  constituting  attempts  to 
modify  the  BIA  rate  in  Tenex's  favor. 

In  examining  the  adjustments 
suggested  by  the  non-respondent 
parties,  we  applied  a  similar  standard  as 
that  used  in  the  preliminary 
determinations.  That  is.  we  did  not 
attempt  to  "fine-tune"  the  BIA.  We  only 
considered  adopting  a  proposed  change 
to  the  methodology  in  instances  where 
our  initiation  methodology  was  shown 
to  be  plainly  inaccurate  or  where  a 
particular  figure  used  in  our 
calculations  was  demonstrated  to  be  an 
aberration. 

Comment  10 

Petitioners  argue  that  the  Department 
should  use  certain  respondent-provided 
data  as  BIA  for  United  States  price  so  as 
to  achieve  an  LTFV  analysis  which  is  as 
accurate  as  possible.  There  is  no  basis 
in  the  statute,  the  Department's 
regulations,  or  piast  practice  to  conclude 
that  the  Department  is  precluded  from 
using  any  respondent-provided  data  as 
BIA.  Citing  Timken  Co.  v.  United  States, 
11  or  786,  673  F.  Supp.  495  (Q.  Int'l 
Trade  1987),  petitioners  claim  that  the 
err  has  recognized  the  propriety  of 
using  certain  respondent  data  as  BIA.  In 
addition,  petitioners  contend  the 
Department  should  use  the  actual 
product  and  tails  assay  values  that 
respondents  provided  as  BIA  to 
calculate  more  accurate  factors  of 
production  for  the  imported 
merchandise. 

Tenex  asserts  that  the  Department 
should  deny  petitioners'  request  that  it 
use  Tenex's  US.  price  data  and 
enriched  uranium  product  (EUP) 
product  and  tails  assay  information  as 
BIA  in  the  final  determination. 
Petitioners  have  constantly  argued  thai 
the  Department  should  reject  Tenex's 
questionnaire  response  and  their 
proposed  adjustments  to  petitioners' 
FMV  estimates  (which  would  improve 
the  Department's  LTFV  margin 
calculations). 

DOC  Position 

We  disagree  vrith  petitioners  that  the 
accuracy  of  the  LTFV  analysis  would  be 
enhanced  through  selective  use  of 
Tenex's  response  data.  The  Department 
did  not  verify  any  of  the  information 
therein  because  the  Department 
considers  Tenex's  response  as 
inadequate  and  deficient.  Accordingly, 
the  Department  has  not  selectively 
employed  data  submitted  by  Tanex 

Comment  1 1 

Tenex  states  that  the  Department's 
factors  of  production  analysis  is 
fundamentally  flawed  since  the 
Department  failed  to  properly  determine 
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appropnate  surrogate  countries  for  each 
of  the  MS  under  invesUgation  Tenex 
states  that  the  surrogate  rounu-ies 
chosen  during  the  initiation  were 
chosen  specifically  for  the  USSR  and 
not  for  the  separate  MS  under 
investigation  Moreover,  since  all  of  the 
MS  are  not  at  the  same  level  of 
economic  development,  a  single  catch- 
all surrogate  is  not  appropriate,  Tenex 
also  comments  that  a  separate  FMV  and 
U  S  price  for  each  uranium-producing 
MS  should  be  calculated  rather  than  a 
single  margin  for  all  countries. 

Tenex  also  states  that  Namibia  was 
incorrectly  used  to  value  labor  for 
raining  and  milling.  Tensx  accuses  the 
Department  of  "shopping  around"  for 
Uhe  highest-cost  surrogate  because  the 
value  was  not  taicen  from  the  petition  or 
the  supplement  and  defied  the 
Department's  standard  practice  of  using 
as  few  surrogates  as  possible.  Tenex  also 
argues  that  Namibia  is  an  inappropriate 
surrogate  for  the  former  USSR  in  that 
the  USSR  IS  far  more  technically 
advanced  than  Namibia.  Tenex  asserts 
that  while  the  Gross  National  Product 
(GNT)  per  capita  is  similar,  the 
purchasing  power  parity  (PPP)  is  not. 
Agn cultural  labor  is  extensive  in 
Nam.ibia  and  not  in  the  former  USSR. 
Namibia  is  sparsely  populated  while  the 
former  USSR  is  not.  Tenex.  therefore, 
concludes  that  Portugal  is  more 
comparable  to  the  former  USSR  than 
Namibia  for  valuing  labor  mining  and 
m.ilhng 

Petitioners  assert  that  because  the  POI 

encomipasses  a  period  in  which  the 
USSR  existed,  the  Departm^ent's 
determination  to  use  s^orrogates  at  a 
"comparable  level  of  economic 
development  '  was  proper.  The  group  of 
surrogates  selected  by  die  Department 
satisfies  the  economic  comparabihty 
criteria  and.  therefore,  is  appropriate. 
Furthermore,  no  information  has  been 
presented  which  warrants 
reconsideration  of  the  surrogate 
selection  because  the  surrogates 
proposed  by  various  respondents  and 
other  parues  do  not  satisfy  the  statutory 
critena  governing  surrogate  selection. 

Petitioners  also  contend  that  they 
attempted  to  obtain  Namibian  data  for 
ell  factors  However,  because  of  the 
limitation  on  reliable  public  data  for 
mining  factors  costs,  it  was  unavoidable 
that  multiple  surroga'es  would  be  used. 
They  allege  that  the  Namibian  data  is 
preferable  to  Portuguese  labor  data 
because  the  Portug-ucse  data  is  outdated, 
and  is  not  uranium-specific.  The 
Namibian  data,  which  is  recent  and 
uranium-specific,  is  the  best 
information  available. 


DOC  Position 

We  disagree  with  respondents.  When 
the  Department  determined  it  proper  to 
continue  this  case  against  Ukraine  and 
Tajikistan,  it  deemed  it  appropriate  to 
continue  to  apply  the  surrogates  chosen 
for  the  USSR  to  Ukraine  and  Tajikistan 
(see  Memorandum  to  Carole  Showers 
from  David  MueUer  dated  March  24, 
1992). 

With  respect  to  choosing  Namibia  as 
the  preferred  surrogate  for  mining 
factors  of  production,  consistent  with  19 
CFR  353.52(b),  the  Department  followed 
its  traditional  analysis  by  considering 
the  macroeconomic  criteria  of  per  capita 
GNP,  the  distribution  of  labor  within  the 
economy,  and  the  rate  of  economic 
growth  of  significant  producers  of 
comparable  merchandise  (see,  e.g.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Refined  Antimony  Trioxide  from 
the  People's  Republic  of  China,  57  FR 
6801.  (February  28,  1992)).  The  PPP 
data  provided  by  Tenex  does  not 
persuade  the  Department  to  deviate 
from  its  established  practice.  Based  on 
the  criteria  considered  by  the 
Department,  and  on  the  fact  that 
Namibia  is  a  significant  producer  of 
comparable  merchandise,  we  have 
determined  that  this  country  is  the 
proper  surrogate. 

In  those  instances  where  values  were 
unavailable  from  Namibia,  we  have 
employed  Portuguese  values.  Portugal 
was  included  in  the  list  of  comparable 
countries  and,  hence,  use  of  Portuguese 
data  is  appropriate  where  data  from  the 
preferred  suCTogate  was  not  available. 

Comment  12 

Tenex  argues  that  the  mines  used  by 
petitioners  to  calculate  Canadian  UjO* 
factors  of  production  were  incorrect 
because  they  were  not  the  mines  in 
operation  during  the  POI.  This.  Tenex 
argues,  necessarily  affected  various 
calculated  factors.  In  addition.  Tenex 
states  that  operating  cost  estimates  are 
incorrect  and  unsupported. 

Tenex  further  asserts  that  Canadian 
mining  labor  was  incorrectly  adjusted  in 
order  to  account  for  differences  in  labor 
productivity.  Petitioners'  use  of  East 
German  and  Czechoslovak  experience  to 
adjust  for  conditions  in  the  USSR 
cannot  be  supported  because  the 
geological  peculiarities  of  those 
countries'  mines  make  them  more  labor- 
intensive  than  Canadian  or  Soviet 
mines. 

Petitioners  state  that  Tenex  fails  to 
acknowledge  that  the  Department's 
responsibility  is  to  identif\'  the  best 
information  available  for  establishing 
what  respondents'  factors  for  producing 
UaOg  were  during  the  POI  given  the 


producers'  refusal  to  provide  timely 
responses.  Petitioners  suggest  that 
respondents  would  have  provided 
actual  factors  data  were  the  actual  data 
more  favorable. 

Petitioners  reject  the  contention  of 
Tenex  that  the  Department  should  use 
1991  Canadian  mine  data.  Petitioners 
selected  1990  Canadian  data  because,  in 
addition  to  being  the  more  complete  and 
accurate  data  available,  it  included 
eastern  Canadian  mines  which  are  more 
representative  of  uranium,  mines  in  the 
MS  republics. 

Finally,  petitioners  state  that,  lacking 
usable  data  on  the  relative  use  of  each 
mining  method  and  "geological 
peculiarities"  in  the  former  USSR,  the 
Department's  adjustm.ent  of  Canadian 
labor  usage  is  well-supported  by 
substantial  information  on  the  record  of 
these  investigations.  Because  Tenex  has 
failed  to  provide  this  data  to  the 
Department,  the  Department  must  seek 
the  best  infonnation  available  which  is 
the  East  European  mine  data,  in 
conjunction  with  the  Canadian  data. 
Ignoring  this  data  because  Tenex 
contends  it  differs  in  some  way  from 
what  would  have  been  demonstrated  if 
actual  data  had  been  pro'.'ided  would  be 
improper  and  would  reward 
noncompliance. 

DOC  Position 

Respondents  failed  to  provide  the 
data  concerning  labor  productivity 
requested  in  the  Department's 
questionnaire  and  have  also  failed  to 
prove  that  the  information  provided  in 
the  petition  regarding  labor  productivity 
is  a  clerical  error  or  a  gross  error  clearly 
derivable  firom  public  information. 
Therefore,  consistent  with  the 
Department's  BIA  policy  stated  in  DOC 
Position  to  Comment  9,  above,  the 
Department  rejects  Tenex's  proposed 
adjustment.  Furthermore,  as  stated 
above  in  the  Foreign  Market  Value 
section,  the  Department  determined  it 
appropriate  to  express  all  figures  in 
1990  terms,  where  possible,  and  the 
petitioners  provided  information 
regarding  the  mines  in  operation  during 
1990.  Therefore,  Tenex's  argument  to 
use  data  from  the  mines  in  operation 
during  the  POI  is  without  merit. 

Comment  13 

Petitioners  argue  that  certain 
modifications  need  to  be  made  to  the 
quantification  and  valuation  of  the 
factors  or  production  for  uranium 
mining.  The  Department  should  triple 
the  adjustment  for  the  Canadian  energy 
factor  because  mining  facilities  in  the 
MS  consume  significantly  more  energy 
than  their  Western  counterparts. 
Although  such  information  was 
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requested  of  and  not  prov,d»"d  bv 
respondents,  it  can  be  derived  indirectly 
from  respondents'  data  and  public 
information. 

Petitioners  also  claim  that  the 
Department  s  rejection  of  the  adjustment 
to  the  Canadian  energy  factor  in  the 
preliminary  detenninations  was 
erroneous  because  all  activities  at  the 
Priargunsky  mine  are  related  to,  and  for 
the  support  of,  uranium  production. 
Petitioners  also  provide  additional 
public  information  from  a  May  29,  1992, 
article  in  The  Energy  Daily,  not 
available  at  the  time  of  the  Department's 
preliminary  determinations,  which 
substantiates  that  the  unadjusted 
Canadian  factor  understates  energy 
consumption  in  uranium  mining 
faciUties  in  the  former  USSR. 

Tenex  states  that  the  Department  w^s 
correct  in  rejecting  the  energy 
adjustment.  Petitioner's  attempt  to 
justify  the  energy  adjustment  based  on 
electricity  use  at  the  Priargrunsky 
facility  is  uncertified,  uncorroborated, 
and  not  specific  to  the  mining  industry, 
let  alone  the  uranium  mining  industry. 

DOC  Position 

We  disagree  with  petitioners' 
proposed  adjustment  to  the  former 
Soviet  mining  energy  factor.  The 
Department  rejects  this  adjustment  on 
the  grounds  that  the  supporting 
evidence  provided  was  sebctively  taken 
from  Tenex's  response.  See  DOC 
Position  to  Comment  10,  above.  In 
addition,  petitioners'  publicly-available 
evidence  pertaining  to  energy 
consumption  in  the  former  USSR  is 
general  and  fails  to  demonstrate  that  the 
Department's  methodology  is  inaccurate 
or  aberrant. 

Commeri  14 

Petitioners  argue  that  in  its 
prehminary  determinations,  the 
Department  failed  to  include  the  annual 
bonus  paid  to  the  Rossing  mine 
employees  in  the  cost  per  man  year  for 
uranium  mining  in  Namibia.  The  1990 
Rossing  report  clearly  states  that  the 
bonus  is  "in  addition  to"  the  stated 
monthly  wage  rate.  Petitioners  also 
argue  that  the  Department  should  index 
the  1988  Namibian  wage  rate  to  1990 
using  information  specific  to  the 
Namibian  uranium  sector.  Petitioners 
request  that  the  Departmient  calculate  an 
index  specific  to  the  Namibian  uranium 
sector  by  comparing  Rossing's  1990 
wage  rates  to  1988  wage  rates  for  certain 
wage  categones, 

DOC  Position 

The  Department  agrees  with 
petitioners  regarding  the  holiday  bonus 
pay  m  Namibia.  After  review  of  the 


information  provided,  it  is  clear  that  the 
holiday  bonus  check  is  provided  over 
and  above  monthly  pay.  TTierefore,  we 
have  adjusted  the  calculations 
accordingly  However,  the  Department 
disagrees  with  petitioners'  argument 
concerning  indexing  of  the  Namibian 
labor  wages.  The  methodology  proposed 
by  petitioners  is  based  only  on  increases 
with  respect  to  four  out  of  thirteen  wage 
categories  and,  in  fact,  yields  a  result 
very  similar  to  the  Department's.  As 
stated  above,  the  Department  has  made 
adjustments  to  the  BIA  methodology 
only  in  those  instances  where  that 
methodology  is  showm  to  be  plainly 
inacoirate  or  aberrant.  We  determine 
that  the  Department's  reliance  on  the 
"Home  Prices  Index"  is  neither  plainly 
inaccurate  nor  aberrant. 

Comment  15 

Tenex  states  that  for  mining  and 
milling,  and  for  enrichment,  Portugal 
was  inappropriately  used  as  the  energy 
valuation  surrogate.  Portugal  is  not  an 
appropriate  choice  because  1)  Portugal 
seeks  self-sufficiency  in  electricity  and, 
therefore,  does  not  seek  the  cheapest 
possible  sources,  and  2)  Portugal  has  the 
second  highest  dependence  in  imported 
oil  in  the  Organization  for  Economic 
Cooperation  and  Development.  With 
respect  to  mining  and  milling,  Canada 
should  have  been  the  surrogate  for 
energy  since  Canada  is  more  comparable 
to  the  former  USSR  than  Portugal  in 
terms  of  energy  supply  conditions.  For 
enrichment,  Tenex  argues  that  the 
United  Kingdom  is  the  appropriate 
surrogate  because  it  was  the  surrogate  in 
the  petitioner's  factors  of  production 
estimates. 

Petitioners  rebut  Tenex's  contention 
that  Portugal  is  an  inappropriate 
surrogate  because  it  is  not  a  "significant 
energy  producer"  by  stating  that  there  is 
no  requirement  in  the  statute  or 
regulations  that  the  selected  sxirrogate 
country  be  a  significant  producer  of  the 
inputs  required  to  produce  comparable 
merchandise.  Furthermore,  despite  the 
Department's  willingness  to  disregard  a 
surrogate's  costs  if  those  costs  are 
aberrant  for  that  surrogate  country,  there 
is  no  indication  that  Portugal's  energy 
costs  are  distorted  for  the  period  or  that 
these  costs  are  not  an  appropriate 
indicator  or  energy  costs  in  a  country 
which  is  at  a  comparable  level  of 
economic  development  to  the  former 
USSR, 

DOC  Posit: ori 

We  disagree  with  Tenex,  As  stated 
above  in  DOC  Position  to  Comment  11, 
the  Department  selects  surrogate 
countries  based  on  macroeconomics 


criteria.  Different  surrogate  countnes  are 
not  chosen  to  value  each  separate  factor. 

Comment  16 

Tenex  states  that  BNFL's  financial 
statements  cover  other  operations  in 
addition  to  commercial  enrichment.  In 
addition,  only  one  of  the  three 
commercial  plants  identified  actually 
operated  during  the  POI:  E22.  However, 
the  petitioners  included  costs  from  1990 
and  plants  E21  and  E23  in  calculating 
the  EUP  constructed  value.  Therefore, 
the  public  data  provided  by  Tenex, 
pertaining  to  the  E22  plant,  is  the  only 
appropriate  basis  for  the  Department's 
FMV  calculation  for  enrichment. 

Petitioners  reject  Tenex's  argimients 
regarding  the  information  used  as  BIA 
for  enriched  uranium.  First,  although 
the  data  includes  the  E21  plant  which 
is  now  closed,  the  E21  plant  was 
operational  during  the  entire  period 
covered  by  the  fiscal  year  1990  and 
fiscal  year  1991  reports.  With  respect  to 
E23,  Tenex  has  provided  no  information 
to  show  that  the  financial  statements 
reflect  construction  costs,  Therefore,  the 
data  is  not  distorted.  Moreover,  there  is 
no  requirement  that  the  BIA  factors  data 
be  specifically  from  the  POI,  nor  that  the 
BIA  factors  be  for  facilities  that  were 
operational  during  the  POI. 

Additionally,  petitioners  state  that 
Tenex  offers  no  information  to 
substantiate  its  allegation  that  the 
Urenco  annual  report  includes  military 
production.  According  to  petitioners, 
the  Treaty  of  Almelo  precludes  Urenco 
from  performing  uranium  enrichment 
services  for  mihtary  purposes.  They  also 
state  that  the  annual  report  itself 
demonstrates  that  only  Urenco  (UK) 
commercial  production,  and  not  BNFL 
mihtary  production,  is  encompassed  by 
the  report. 

DOC  Position 

Again,  as  discussed  in  the  Foreign 
Market  Value  section,  above,  we  have 
used,  as  BIA,  1990  information  to  the 
extent  possible.  Plant  E21  operated  in 
1990  and,  therefore,  is  properly 
included  in  the  Department's 
calculations.  The  Department  agrees 
with  petitioners  in  rejecting  Tenex's 
argument  regarding  the  E23  plant.  It  is 
unclear  whether  and  to  what  extent  the 
financial  reports  reflect  the  costs  of 
construction  of  E23.  Therefore,  we 
conclude  no  basis  exists  to  adjust  for 
Tenex's  allegations.  Finally,  the 
Department  thoroughly  examined 
BNFL's  financial  statements  and  it  is 
unclear  whether  they  contain  data 
relating  to  the  submarine  fuels  facilities. 
Even  Tenex  recognizes  this  when  stating 
that  data  pertaining  to  this  faciUty  is 
"apparently"  consoUdated  in  the  BNFL 
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'por's.  Therefore.  Tenex  has  not 
shovN-n  thit  tha  methodology  used  in  the 
prehminary  determinations  is 
inaccurate  or  aberrant. 

Cominent  1 7 

Tenex  argues  that  if  the  Department 
does  not  use  POI  data,  it  should  use  the 
BNFL  1991  annual  report  data  rather 
than  the  BNFL  1990  annual  report.  The 
1991  annual  report  better  coresponds  to 
;he  l'"''"^0  data  used  for  other  factors  than 
does  <.d-3  fr-rm  the  fiscal  year  1990 
BNf  I  ?."■?.—■.  report.  Petitioners  agree 
that  Lhe  19al  annual  report  should  be 
used. 

DOC  Position  I 

We  agree  that  the  fiscal  year  1991 
BN'FL  report  better  suits  the 
Department's  objective  of  using 
consistent  1990  data  for  BIA  and  have 
adjusted  bur  calculations  accordingly. 

Comment  18 

Depreciation  ' 

The  Yankee  Group  argues  that  the 
Department  should  correct  BNFL's 
depreciation  and  related  financing  costs 
to  reflect  the  actual  periods  listed  in 
BNFL's  financial  statement.  They  assert 
that  the  Department  failed  to  account  for 
disparities  between  the  depreciation 
terms  of  13-30  years  for  the  buildings 
and  ancillary  plant,  and  10-15  years  for 
the  centrifuge  equipment  listed  in 
BNFL's  1991  financial  statement.  The 
Yankee  Croup  asserts  that  the 
Department  should  correct  these 
adjustm.ents  for  its  final  determinations. 

Financing 

Tenex  states  that  Lhe  actual  interest 
expense  for  former  Soviet  enrichment 
plants  is  minimal  or  zero  since  these 
plant's  sunken  costs  were  incurred  for 
military  enrichment.  However,  should 
the  Department  decide  to  use  the  BNFL 
annual  report  to  calculate  Soviet  finance 
charges,  it  should  not  base  finance 
charges  on  BNFL's  gross  interest 
payable,  but  should  use  BNFL's  net 
interest  payable,  which  nets  out  interest 
revenue. 

Petitioners  assert  that  actual  finance 
charges  of  Urenco  (UKl  are  based  on  the 
gross  interest  payable  and,  using  the  net 
mterest  payable,  would  understate  the 
actual  financing  costs  associated  with 
these  plants. 

DOC  Position  ' 

The  Department  disagrees  with  Tenex 
concerr.:p.*!  its  argument  about  the  zero 
financing  rnaryfs  ..i  the  USSR.  This  is 
an  issue  rr.on  pr:.perly  resolved  through 
responding  to  tha  Department's 
questionnaire  and  subjecting  that 
'•>^sponse  to  verification  rather  than 


through  a  submission  concerning  the 
most  appropriate  BIA  to  apply.  We  do. 
however,  agree  with  Tenex  regarding 
the  use  of  net  interest  payable  rather 
than  gross  interest  payable  BNFL's 
balance  sheet  contains  only  short-term 
interest-revenue-generating  assets. 
Therefore,  net  interest  payable  reflects 
BNFL's  financing  costs  related  to 
production.  Tenex  has  demonstrated 
that  petitioners'  use  of  gross  interest 
payable  is  a  gross  error  clearly  derivable 
from  public  data.  Hence,  we  have 
adjusted  the  calculations  accordingly. 

Comment  19 

Tenex  states  that  petitioners'  cost  of 
capital  for  eru-ichment  inappropriately 
reflects  high  interest  costs  in  Portugal. 
Although  Tenex  argues  that  finance 
changes  should  equal  zero  in  the  FMV 
calculation,  it  would  agree  to  use  the 
EXDE's  cost  of  capital,  since  the  former 
USSR  operated  more  similarly  to  the 
United  States  than  to  Portugal  in  this 
respect,  given  the  government  funding 
in  the  United  States  and  the  USSR. 

Moreover,  Tenex  argues  that 
petitioners'  Portuguese  interest  rate 
adjustment  in  no  way  resembles  the  cost 
of  capital  in  the  former  USSR.  Costs  of 
capital  are  related  to  a  country's  state  of 
technological  development  and 
inflation,  both  of  which  suggest  that 
Portugal  has  a  higher  cost  of  capital  than 
the  former  USSR.  Therefore,  the 
Department  should  alternatively  value 
interest  costs  in  a  country  with 
enrichment  capability  such  as  the  UK. 
Finally,  if  the  Department  uses  the  UK 
data  (adjusted  to  reflect  Portuguese  costs 
or  not),  it  should  use  more  current  data 
applicable  to  the  POI. 

Petitioners  state  that  Tenex  has  not 
argued  that  Portugal  is  an  unsuitable 
surrogate  but  rather,  that  Portugal's 
interest  rates  are  too  high.  Tenex's 
attempt  to  pick  and  choose  among 
surrogates  and  values  to  find  the  most 
favorable  valuations  is  without  support 
and  is  impermissible.  Moreover,  as 
demonstrated  in  a  May  7, 1992,  letter. 
no  support  can  be  found  on  the  record 
to  support  the  contention  that  all  former 
Soviet  facilities  have  been  fully 
amortized  and,  hence,  that  interest  costs 
should  be  zero. 

DOC  Position 

We  disagree  with  Tenex.  Similar  to 
our  position  on  energy  costs,  we  do  not 
select  surrogate  coimtries  based  on  their 
sim.ilarity  to  the  NME  respect  to 
individual  inputs.  They  are  selected  on 
the  basis  of  macroeconomic  criteria 
Moreover,  we  have  not  updated  the 
information  to  1991.  In  initiating  these 
investigations,  we  determined  tiiat  1990 


data  were  sufficiently  current.  (See  DOC 
Position  to  Comment  9,  above.) 

Comment  20 

Tenex  states  li.at  petitioners' 
enrichment  labor  usage  is  overstated 
due  to  labor  used  in  non-commercial 
enrichment  activities.  For  example, 
petitioners'  estimated  usage  of  450 
employees  to  produce  900.000 
separative  work  upits  (SWU)  inflates  the 
reality  of  the  situation  since  the  number 
of  workers  typically  required  to  produce 
1.25  million  SWU  in  the  Netherlands  is 
208  while  only  between  180  and  200  are 
required  m  the  United  States  to  produce 
1.5mimonSWU. 

Petitioners  contend  that  Tenex's 
comparisons  of  the  UK  labor  factor  with 
that  of  a  different  plant  in  the 
Netherlands  and  with  projections  for  an 
unbuilt  plant  in  the  U.S.  are  irrelevant. 
Such  comparisons  neither  suggest  that 
the  UK  factors  are  unrepresentative  of 
former  Soviet  factors,  nor  that  the  UK 
factors  are  inacciirate. 

DOC  Position 

We  agree  with  petitioners.  Tenex's 
arguments  rely  on  projections  and 
speculation  concerning  a  not-yet- 
complete  enrichment  facility  in  the 
United  States  and  an  enrichment  facility 
outside  of  the  Department's  preferred 
surrogate  for  factors.  Therefore,  Tenex 
has  failed  to  show  that  the  enrichment 
labor  factor  used  in  the  petition  is  a 
clerical  or  gross  error. 

Comment  21 

Tenex  argues  that  there  is  no 
indication  that  overfeed  costs  reported 
in  Urenco 's  financial  statements  were 
all  related  to  commercial  production. 
Tenex  contends  that  it  has  proven  that 
overfeed  is  uneconomical  given  the 
conditions  assumed  by  the  Department. 
In  addition,  Urenco's  1991  annual 
report  indicates  that  the  overfeed  costs 
were  negative. 

Petitioners  note  that  their  factors  of 
production  analysis,  based  on  fiscal  year 
1991  data,  incorporates  the  negative 
feed  cost  reported  by  Urenco.  Just  as  the 
cost  of  the  producer-supplied  feed  must 
be  incorporated  in  a  cost  of  production 
calculation  when  overfeeding  occurs,  so 
must  "negative"  feed  cost  be  included. 

DOC  Position 

We  agree  with  petitioners  As  we  have 
used  the  1991  aimual  report,  feed  costs 
are  negative.  Hence,  Tenex's  concerns 
regarding  the  uneconomical  nature  of 
overfeeding  are  irrelevant. 

Comment  22 

Tenex  states  that  the  Department's 
EUP  factors  of  production  fail  to 
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account  for  the  advanced  centrifuge 
technology  employed  at  enrichment 
plants  in  the  former  USSR.  Although 
petitioners  argue  that  the  supposedly 
advanced  Urenco  centrifuge  technology 
makes  the  Urenco  plants  more 
productive  than  Soviet  plants,  w^hich  in 
turn  leads  to  higher  depreciation  and 
finance  charges  for  Soviet  enrichment, 
their  claims  are  imsupported,  absurd, 
and  have  been  rejected  by  the 
Department  in  its  preliminary  FMV 
calculation.  Actually,  the  Soviet 
technology  enjoys  technological  and 
productivity  advantages  over  Urenco 
centrifuges,  suggesting  that  depreciation 
and  finance  charges  should  be  reduced, 
not  increased,  from  those  estimated  for 
the  Urenco  plant. 

The  Yankee  Group  argues  that  the 
Department  should  reject  petitioners' 
claim  that  capital  and  depreciation  costs 
are  3.5  times  higher  than  Urenco's 
because  the  smaller  former  Soviet 
centrifuges  produce  less  SWU  per 
machine.  Petitioners  failed  to  consider 
that  the  former  USSR's  smaller,  lower- 
tech  centrifuges  cost  considerably  less 
per  unit  than  Urenco's  larger 
centrifuges. 

Petitioners  continue  to  argue  that  the 
Department  should  adjust  UK 
production  factors  to  reflect  known 
technology  differences  with  facilities 
producing  EUP  in  the  former  USSR. 

Moreover,  petitioners  reject  Tenex's 
adjustment  as  speculative.  Further, 
Tenex  should  not  be  given  the  benefit  of 
certain  critical  assumptions  given  the 
failure  of  respondents  to  provide  the 
actual  data. 

DOC  Position 

The  Department  continues  to  reject 
petitioners'  upward  adjustment  to 
enrichment  costs  as  speculation.  We 
also  reject  Tenex's  proposed  adjustment. 
Potential  economies  of  scale 
experienced  by  or  technology 
differences  at  former  Soviet  enrichment 
facilities  are  not  an  appropriate 
adjustment  for  the  Department  to 
consider  in  a  BIA  situation;  rather,  it  is 
more  properly  addressed  by  responding 
to  the  Department's  questionnaire  and 
allowing  verificaLion  to  occur. 

Comment  23 

The  Yankee  Group  asserts  that  the 
Department  should  give  greater  weight 
to  the  visit  of  its  knowledgeable 
representatives  to  the  former  Soviet 
enrichment  plant.  The  mforraation 
concerning  the  former  Soviet 
enrichment  plant  is  directly  relevant 
given  that  this  plant  is  the  only  one  that 
produced  LEU  which  was  exported  to 
the  United  States. 


Petitioners  argue  that  the  information 
provided  by  the  Yankee  Group  is 
inadequate  and  cannot  be  construed  as 
BIA  because  it  relies  on  an 
impermissible  level  of  speculation  and 
concerns  only  one  former  Soviet  facility. 

DOC  Position 

We  disagree  with  the  Yankee  Group 
and  reject  the  data  contained  in  its 
affidavit.  The  information  gleaned  by 
Yankee  Group  representatives  during 
their  visit  to  the  Ekaterinburg 
enrichment  facility  is  more 
appropriately  submitted  by  the 
respondents  to  the  Department  in  the 
form  of  a  questiormaire  response,  not 
through  an  affidavit  of  a  third  party. 

Comment  24 

The  Yankee  Group  argues,  based  on 
public  information  on  the  record,  that 
petitioners  have  overstated  the  SWU 
cost  at  Urenco's  UK  facilities  with  their 
estimate  of  $166.37  per  SWU.  BNFL's 
financial  statements  indicate  that  the 
company  had  a  nine  percent  profit  on 
sales  in  1990.  Based  on  this  figure  and 
the  fact  that  BNFL's  primary  activity  is 
uranium  enrichment,  the  Yankee  Group 
argues  that  BNFL  sold  enriched 
uranium  at  prices  which  yielded  a 
profit. 

The  Yankee  Group  cites  a  1984 
statement  by  an  official  at  Urenco's  UK 
facility  that  Urenco  could  offer  long- 
term  SWU  contracts  at  prices  "around 
$100  SWU."  Prices  have  not  changed 
significantly  since  that  time.  Petitioners 
estimated  Urenco's  cost  to  be  $167  per 
SWU,  thus  implying  that  if  Urenco  were 
selling  enrichment  at  $100  per  SWU,  it 
must  have  incurred  huge  losses.  The 
Yankee  Group  states  that  BNFL's 
financial  statements  demonstrate  that 
the  company's  costs  are  less  than  $100 
per  SWU,  since  it  is  making  a  profit  at 
that  price.  Thus,  the  Yankee  Group 
asserts  that  the  Department  should 
reject  petitioners'  constructed  cost  as  it 
is  inconsistent  with  other  information 
on  the  record  of  these  investigations. 

DOC  Position 

We  disagree  with  the  Yankee  Group. 
Their  conclusion  rests  on  information 
dating  back  to  1984,  while  petitioners' 
CV  is  derived  from  the  1991  fiscal  year. 
Therefore,  we  are  not  convinced  that  the 
petition  calculations  are  aberrant. 

Comment  25 

Tenex  states  that  its  failure  to  provide 
complete  and  venfiable  responses  was 
due,  in  large  part,  to  legitimate  national 
security  concerns.  Tenex  insists  that 
there  is  no  basis  in  law  or  logic  for  the 
Department  to  require  producers  or 
exporters  in  one  country  to  supply 


highly  sensitive  data,  critical  to  the 
national  security  of  the  NIS.  relating  to 
production  in  another  country.  To  do  so 
would  violate  all  notions  of  sovereignty. 
Likewise,  Tenex  states  that  it  cannot  be 
held  responsible  for  the  failure  to 
provide  data  on  the  production  faciUties 
in  Ukraine  and  Tajikistan.  It  did  not,  nor 
does  it  now,  have  access  to  complete 
and  verifiable  data  concerning  factors  of 
production  in  the  former  USSR  uranium 
industry.  Tenex  cites  GATT  Article  XXI 
as  the  national  prerogative  to  refuse 
disclosure  of  such  information  which 
they  consider  contrary  to  their  essential 
security  interests.  In  Final 
Determination  of  Sales  at  less  Than  Fair 
Value:  Industrial  Nitrocellulose  from 
France  (Industrial  Nitrocellulose  from 
France).  48  FR  11971  (March  22. 1983). 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Industrial 
Nitrocellulose  from  Yugoslavia 
(Industrial  Nitrocellulose  From 
Yugoslavia),  55  FR  34946  (August  27, 
1990),  the  Department  identified  GATT 
Article  XXI  as  grounds  for  declining 
disclosure.  Tenex  also  states  that  in 
Chevron  Standard  Ltd.  v.  U.S.  563  F. 
Supp.  1381  (1983).  the  GIT  ruled  that 
the  Department  cannot  penalize  one 
respondent  for  failing  to  compel  another 
respondent,  over  which  it  has  no 
control,  to  provide  information 
requested  by  the  Department. 

Further,  Tenex,  states  that  given  the 
dramatic  changes  in  recent  months,  its 
failure  to  file  timely  responses  to  the 
Department's  requests  is  understandable 
and  excusable.  In  fact,  only  one  NIS  has 
responded  to  the  Department's 
questionnaire,  illustrating  the  difficulty 
the  NIS  have  had,  and  continue  to  have, 
in  complying  with  the  Department's 
numerous  requests  for  information. 
Based  on  the  above,  it  would  be 
inconsistent  with  the  antidumping  law 
and  precedent  to  use  BIA  to  calculate 
punitive  margins  in  this  case. 

Petitioners  state  that  the  Department 
should  continue  to  reject  all 
respondents'  comments  and  information 
concerning  use  of  BIA  in  the  final 
determination.  Specifically,  petitioners 
request  that  the  Department  reject  as 
BIA  publicly  available  information 
submitted  by  Tenex  because  no 
legitimate  national  security  concerns 
have  been  raised  in  these  proceedings 
and  because  the  NIS  refused  to  submit 
information  within  their  possession  or 
control.  They  argue  that  none  of  the  NIS 
explained  in  a  timely  manner  that 
national  security  concerns  led  to  their 
failure  to  submit  questionnaire 
responses  and  that  these  republics,  not 
Tenex,  were  the  appropriate  party  to 
raise  such  concerns.  Petitioners  claim 
that  the  cases  cited  by  Tenex  (i.e.. 
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Industrial  S'itrocpHLlose  frt-m  France 
ar.d  Industrial  Nitrocellulose  From 
Yugoslavia]  make  clear  that  a  secondary 
respondent  such  as  Tenex  nay  not 
interpose,  ir.  the  broadest  possible 
n^.anne:,  national  security  concerns. 
PetiUoners  also  object  to  Tenex's 
staterr.er.ts  Iha*  \\  should  not  be 
penalized  for  the  f-.:  ..re  of  the  republics 
to  respond  to  the  Department's 
questicnnai.-e  because  such  information 
is  bevond  its  control.  Tenex's  arguments 
would  reward  recalcitrant  repubhcs  by 
permitting  it  to  supply  BIA  in  lieu  of 
mfonnauon  that  properly  should  have 
been  submitted  by  the  republics. 

DOC  Position 

We  disagree  with  Tenex.  In  Industrial 
Sitwcellulose  from  Yugoslavia,  the 
respondent  submitted  timely  and 
complete  responses  to  the  Department's 
requests  for  information.  The  issue  of 
national  security  involved  the 
verification  of  data,  not  the  submission 
of  data.  In  these  proceedings,  however, 
we  did  not  receive  timely  and  complete 
data  from  Ukraine  and  Tajikistan. 
Therefore.  Industrial  Nitrocellulose  from 
Yugoslavia  is  not  relevant  to  these 
investigations. 

This  case  can  also  be  distinguished 
from  Industrial  Sitrocellulose  frvm 
France  in  that  the  French  Ministry  of 
Economics  and  Finance  responded  to 
the  Department's  requests  for 
information  with  claims  of  national 
security.  Tenex  is  not  the  appropriate 
entity  to  be  making  claims  of  national 
security.  Any  claims  involving  national 
security  in  these  investigations  must  be 
properly  submitted  by  the  GOU  and  the 
GOT.  In  this  instance.  Tenex's 
representations  of  national  security 
concerns  are  not  sufficient,  especially 
since  the  production  information  it 
failed  to  submit  is  not  within  its 
domain.  Rather,  the  production 
enterprises,  through  their  overseeing 
ministries  in  Ukraine  and  Tajikistan,  are 
the  only  parties  that  can  appropriately 
claim  concerns  of  national  security. 

Finally.  Ukraine  and  Tajikistan  are 
not  sigr^atcries  to  the  GATT.  Therefore, 
the  United  States  has  no  obligations 
under  GATT  Nsith  respect  to  Ukraine 
and  Tajikistan. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  uranium  from  the  former 
USSR.  Section  735(a)(3)  of  the  Act 
provides  that  critical  circumstances 
exist  when  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
the  following: 

(1)  There  is  a  history  of  dumping  in 
•j\e  United  States  or  elsewhere  of  the 


class  or  kind  of  merchandi.se  which  is 
subject  to  investigation,  or  that  the 
person  by  whom,  or  for  whose  account. 
the  merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  at  less  than 
its  fair  value;  and 

(2)  There  have  been  massive  imports 
of  the  subject  merchandise  over  a 
relatively  short  period. 

To  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  based  our  analysis  on  official 
statistics  of  the  Department,  as  BIA.  for 
equal  periods  immediately  preceding 
and  follov\'ing  the  filing  of  the  petition. 
The  time  period  we  used  for  comparison 
purposes  oegins  in  December  1991.  the 
first  complete  month  after  the  petition 
was  filed  (November  8. 1991).  Based  on 
available  statistics,  and  in  accordance 
with  our  regulations  (19  CFR  353.16(g)), 
we  determine  it  appropriate  to  use  for 
comparison  the  period  December  1991 
through  March  1992.  [See.  DOC  Position 
to  Comment  5  above.) 

We  compared  the  quantity  of  imports 
during  the  comparison  period  to  the 
imports  during  the  immediately 
preceding  period  (the  "base  period")  of 
comparable  duration  {i.e.,  August 
through  November  1991). 

Under  19  CFR  353.16(f)(2),  unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  we  will 
^not  consider  the  imports  "massive."  Our 
analysis  indicates  that  shipments  from 
the  former  USSR  have  increased  by 
considerably  more  than  15  percent. 

Since  this  shows  evidence  of  massive 
imports  over  a  relatively  short  period  of 
time,  we  need  to  consider  whether  there 
is  a  history  of  dumping  or  whether  there 
is  reason  to  believe  or  suspect  that 
importers  of  this  product  knew  or 
should  have  known  that  it  was  being 
sold  at  less  than  fair  value.  We 
examined  recent  antidumping  cases  and 
found  that  there  are  currently  no 
findings  of  dumping  in  the  United 
States  or  elsewhere  on  the  subject 
merchandise  by  Ukraine  or  Tajikistan. 
We  then  examined  the  magnitude  of 
the  dumping  margins  in  these 
investigations.  It  is  our  standard 
practice  to  impute  knowledge  of 
dumping  under  section  735(a)(3)(A)(ii) 
of  the  Act,  when  the  estimated  margins 
are  of  such  a  magnitude  that  the 
importer  should  have  realized  that 
dumping  existed  with  regard  to  the 
subject  merchandise.  Normally,  in 
purchase  price  sales,  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient,  and  in  exporter's 
sales  price  sales,  margins  of  15  percent 
or  greater  to  be  sufficient  to  impute 
knowledge  of  dumping.  See,  e.g.  Final 


Determination  of  Sales  at  Less  tlian  Fair 
Value:  High-Tenacity  Rayon  Filament 
Yarn  from  Germany  (57  FR  21770,  May 
22.  1992).  Using  these  criteria,  we  have 
found  that  the  final  margin.s  m  the.se 
investigations  are  sufficient  to  impute 
knowledge  of  dumping.  Therefore,  we 
find  that  the  requirements  of  section 
735(a)(3)  are  met  and  we  determine  that 
critical  circumstances  exist  with  respect 
to  imports  of  uranium  from  Ukraine  and 
Tajikistan. 

Suspension  of  Liquidation 

In  accordance  with  section  735(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Ser\ice  to  continue  suspending 
liquidation  of  all  unliquidated  entries  of 
uranium  from  Ukraine  and  Tajikistan,  as 
defined  in  the  Scope  of  Investigations 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  March  5. 1992 
(90  days  prior  to  the  date  of  publication 
of  our  prehmmary  determinations) 
through  October  16.  1992  (the  signing  of 
the  suspension  agreement)  and  on  or 
after  April  12.  1993  (for  Ukraine)  and 
April  26.  1993  (for  Tajikistan).  The  U.S. 
Customs  Ser\  ice  shall  require  a  cash 
deposit  cr  bond  equal  to  129.29  percent 
ad  valorem,  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  the  subject  merchandise 
exceeds  the  United  States  price,  for  all 
manufacturers,  producers  and  exporters 
in  Ukraine  and  Tajikistan  of  uranium. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  FTC  of  our 
determination.  The  FTC  will  now 
determine  within  45  days  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry  If  the  FTC  determines  that 
material  injur)',  or  threat  of  material 
injury,  does  not  exist  with  respect  to 
uranium,  these  proceedings  will  be 
terminated  and  all  securities  will  be 
refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  uranium  from 
Ukraine  and  Tajikistan  for  the  periods 
discussed  above  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

This  notice  also  senes  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  .APO  in 
accordance  with  19  CFR  353, 35(d), 
Failure  to  comply  is  a  violation  of  the 
APO. 
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This  determination  is  rn;hlished 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C  1673(d))  and  (19  CFR 
353.20(a)(4)). 

Dated  June  28, 1^93. 
Joseph  A.  Spetrini. 

Actins^Assisiun!  Secretary  for  Import 
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National  Ocean^'C  and  Atmospheric 
Adrriir.isfation 

Gulf  of  Mei'co  Fis.lerv  Manflgem«»nt 
Council.  Pubi:c  Meetings 

AGENCY;  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

Add  Meeting  Agenda  Item 

An  agenda  for  a  public  meeting  of  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  and  its  Committees 
which  are  scheduled  to  meet  on  July 
12-15,  1993.  was  published  in  the 
Federal  Register  at  58  FR  34783  on  June 
29.  1993.  A  new  agenda  item  has  been 
added  to  the  agenda  for  July  14, 1993; 
the  agenda  item  to  be  added  is  listed 
below.  All  other  information  originally 
published  at  58  FR  34783.  remains 
unchanged. 

Add  Agenda  Item 

From  8:45  a.m.  to  12  noon:  Receive 
public  testimony  on  proposed  catch 
distribution  of  commercial  king 
mackerel  off  Florida  for  the  1993-1994 
season,  and  also  on  Draft  Amendment 
#7  to  the  Reef  Fish  Fishery  Management 
Plan. 

(Note:  Tesliiaony  cards  must  be  turned  in  to 
staff  before  the  start  of  the  public  testimony) 

For  more  information  contact  Wayne 
E.  Swingle.  Executive  Director.  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  West  Kennedy  Boulevard,  suite 
331,  Tampa.  FL;  telephone:  (813)  228- 
2815. 

Dated:  July  \.  1993. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Do^  q-i-i.fiORK  FOed  7-7-93;  8:45  am] 
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AGENCY:  N  ational  Marine  Fisheries 
berv  iLti  iNMFS).  NOAA,  Commerce. 
ACTION;  Notice  of  an  application  for 
Modi fica -ion  to  Scientific  Research 
Permit  No.  818  (P211C). 


Notice  is  hereby  given  that  the  Oregon 
Depmrtment  of  Fish  and  WildHfe 
(ODFW)  has  apphed  in  due  form  for  a 
Modification  to  Scientific  Research 
Permit  No  P " «  tr  take  listed  species  as 
authorized  bv  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  N?^S  regulations 
governing  listed  fish  and  vdldlife 
permits  (50  CFR  Part  217-222). 

Permit  No.  818  was  issued  on  April 
22.  1993  (58  FR  25811)  as  authorized  by 
the  ESA.  It  authorizes  ODFW  to  take 
listed  adult  and  juvenile  Snake  River 
spring/summer  chinook  salmon 
(Oncor/j>Tic/)us  tshawyischa]  for 
scientific  research  purposes  through 
December  31. 1996. 

ODFW  is  requesting  authorization  to 
capture  and  handle  an  additional  11,800 
listed  juvenile  Snake  River  spring/ 
summer  chinook  salmon,  and  tag  with 
Passive  Integrated  Transponder  (PIT) 
tags  an  additional  1.500  Lsted  juvenile 
Snake  River  spring/summer  chinook 
salmon,  resulting  in  the  indirect 
mortality  of  103  of  these  fish.  ODFW 
requests  this  take  annually  for  the 
duration  of  the  permit,  through 
December  31,  1996. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
application  should  be  submitted  to  the 
Director,  Office  of  Protected  Resources, 
NMFS.  1335  East-West  Highway,  room 
8268.  Silver  Spring,  MD  20910.  vdthin 
30  days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
modification  application  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  Modification  application 
summary  are  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Documents  submitted  in  connection 
with  the  above  modification  application 
are  available  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources,  NOAA. 
NMFS,  1335  East-West  Highway,  room 
8268.  Silver  Spring,  Maryland  20910, 
(301/713-2289);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service.  911  North  East  11th 
Ave.,  room  620.  Portland.  OR  97232 
(503/230-5400). 

Dated:  July  1,  1993. 

wiUiMiw.  f.  V  \f 

Director.  Office  of  Protected  Resources 
(FR  Doc  93-16165  Filed  7-7-93;  8:45  am) 


Endangered  Spectes,  Permits 

AGENCY.  .\4ii.„..^.  .Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTIONS:  Issuance  of  Permit  859  (P521) 
to  James  R.  Spotila,  Department  of 
Bioscience  and  Biotechnology,  Drexel 
University;  Issuance  of  a  Second 
Modification  to  Permit  790  (P509)  for 
Robert  van  Dam.  Physiological  Research 
Laboratory,  University  of  California,  San 
Diego;  Issuance  of  an  Extension  to 
Permit  691  (P77«36)  for  the  National 
Marine  Fisheries  Service  (NMFS), 
Southwest  Fisheries  Center;  Issuance  of 
an  Emergency  Modification  to  Permit 
817  (P45K)  for  the  U.S.  Fish  and 
Wildlife  Service;  Issuance  of  an 
Amendment  to  Permit  No.  826 
(P770«64)  for  the  National  Marine 
Fisheries  Service  (NMFS).  Northwest 
Fisheries  Science  Center. 

On  February  5,  1993,  notice  was 
published  (58  FR  7213)  that  an 
application  had  been  filed  by  James  R 
Spotila.  to  take  Usted  leatherback  turtles 
[Dermochelys  coriacea],  as  authorized 
by  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildhfe  (50  CFR  parts  217-222).  for 
the  purposes  of  scientific  research. 
Notice  is  hereby  given  that  on  June  24, 
1993  as  authorized  by  the  provisions  of 
the  ESA  (16  U.S.C.  1531-1543),  NMFS 
issued  Permit  Number  859  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  tiierein. 

On  September  2, 1992  (57  FR  41477), 
Robert  van  Dam,  Physiological  Research 
Laboratory.  Scripps  Institution  of 
Oceanography,  was  issued  Permit  No. 
790  under  the  authority  of  the  ESA  and 
the  NMFS  regulations  governing  listed 
fish  and  wildlife  (50  CFR  Parts  217- 
227),  authorizing  the  Physiological 
Research  Laboratory  to  take  listed 
Hawksbill  sea  turtles  (Eretmochelys 
imbricata)  for  the  purposes  of  scientific 
research.  On  May  13,  1993,  (58  FR 
29392)  as  authorized  by  the  ESA.  NMFS 
issued  a  Modification  to  Permit  No.  790. 
extending  the  effective  date  of  the 
Permit  through  December  31. 1993.  On 
June  1.  19§3.  (58  FR  31188)  notice  was 
given  that  the  applicant  applied  for  a 
second  Modification  to  Permit  790. 
Notice  is  hereby  given  that  on  July  2. 
1993,  the  Physiological  Research 
Laboratory  was  issued  a  second 
Modification,  authorizing  an  increase  in 
the  number  of  listed  Hawksbill  sea 
turtles  {Eretmochelys  imbricata)  to  be 
captured,  measured,  tagged  and 
photographed.  The  modification 
authorizes  an  increase  in  take  from  40 
to  80  turtles.  However,  at  most,  only  40 
of  those  turtles  may  be  sampled  for 
stomach  contents. 
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On  October  31.  1989  [54  FR  47105), 
Southwest  Fisheries  Science  Center. 
National  Marine  Fisheries  Service,  was 
issued  Permit  No  691  under  the 
authority  of  the  ESA  and  the  NMFS 
regulations  governing  Usted  fish  and 
wildlife  permits  (50  CFR  Parts  217-227). 
authorizing  the  Southwest  Fisheries 
Center  to  take  Usted  olive  ridley  turtles 
{Lepidochelys  olivacea]  for  the  purposes 
of  scientific  research.  Notice  is  hereby 
given  that  on  June  29. 1993,  the 
Southwest  Fisheries  Center  was  granted 
an  extension  to  continue  their  research 
through  December  31.  1994. 

On  April  1,  1993  (58  FR  18205).  the 
U.S.  Fish  and  Wildlife  Service  (FWS) 
was  issued  Permit  No.  817  under  the 
authority  of  the  ESA  and  the  NMFS 
regulations  governing  Usted  fish  and 
wildUfe  (50  CFR  Parts  217-227). 
authorizing  the  FWS  to  take  juvenile 
Usted  Snake  River  fall  and  spring/ 
summer  chinook  salmon  (Oncorhynchus 
tshawytscha)  for  the  purposes  of 
scientific  research.  Notice  is  hereby 
given  that  on  June  24. 1993  the  FWS 
was  issued  an  emergency  Modification 
to  increase  the  number  of  Usted  Snake 
River  fall  chinook  salmon  authorized  to 
be  tagged  with  Passive  Integrated 
Transponder  (PIT)  tags,  for  the 
following  reasons:  (1)  This  year  is  a 
unique  flow  year,  resulting  in  a  great 
number  of  fish  moving  downstream  in 
a  given  time  period,  and  FWS  should 
take  advantage  of  the  opportunity;  (2)  a 
new  PIT  tag  detector  has  been  installed 
at  Lower  Monumental  Dam,  making  it 
possible  to  study  longer  migration 
patterns;  (3)  the  consensus  of  the 
salmon  research  community  is  that 
more  Snake  River  fall  chinook  salmon 
should  be  tagged  to  ftirther  study  their 
migration.  The  modification  increases 
the  number  of  Usted  Snake  River  fall 
chinook  authorized  to  be  PIT  tagged 
from  1.365  to  2,350,  and  increases  the 
mortaUties  authorized  as  a  result  of  this 
activity  from  41  to  71.  The  modification 
is  vaUd  through  December  31. 1993,  or 
until  superseded  by  changes  made  as  a 
result  of  comments. 

On  December  3, 1992.  notice  was 
pubUshed  (57  FR  57157)  that  an 
application  had  been  filed  by  the  NMFS 
Northwest  Fisheries  Science  Center 
(P770#64),  to  take  listed  Snake  River 
sockeye  salmon  (O.  nerJca)  and  listed 
Snake  River  fall  and  spring/summer 
chinook  salmon  (O.  tshawytscha)  for  the 
purposes  of  scientific  research.  On 
March  23. 1993  (58  FR  17383).  NMFS 
was  issued  Permit  No.  826  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein,  and  on  April  6. 1993  (58 
FR  196541,  NMFS  was  issued  a 
modification  to  Permit  No.  826,  as 
authorized  under  the  ESA  and  the 


NMFS  regulations  governing  listed  fish 
and  wildUfe  permits  (50  CFR  parts  217- 
227).  Notice  is  hereby  given  that  on  July 
1. 1993  NMFS  was  issued  an 
amendment  to  Permit  No.  826,  subject 
to  the  conditions  set  forth  therein,  to  be 
valid  for  the  duration  of  the  permit.  The 
amendment  increases  the  number  of 
juvenile  sockeye  salmon  authorized  to 
be  collected  during  field  research,  of 
which  a  lower  percent  than  originally 
estimated  would  be  juvenile  listed 
Snake  River  sockeye  salmon.  The  permit 
authorizes  the  take  of  up  to  68  juvenile 
sockeye  salmon,  of  which  0.8  were 
estimated  to  be  listed  Snake  River 
sockeye  salmon.  The  take  of  0.8  Snake 
River  juvenile  sockeye  salmon  was 
based  on  an  estimated  1.25%  of  the 
outmigrant  sockeye  salmon  at  McNary 
Dam  being  of  Snaike  River  origin. 
However,  current  data  indicates  that,  to 
date,  only  0.16%  of  the  sockeye  salmon 
collected  at  McNary  Dam  are  of  Snake 
River  origin,  and  some  of  these  may  be 
kokanee  from  Dworshak  Reservoir.  To 
cover  additional  planned  sampling  to 
obtain  necessary  data  for  recovery 
purposes,  an  additional  100  juvenile 
sockeye  salmon  need  to  be  captured  and 
handled.  The  potential  impact  on  listed 
Snake  River  sockeye  salmon  of  this 
additional  collection  will  be  below  that 
previously  authorized  in  Permit  826. 
Issuance  of  the  above  actions  was 
based  on  a  finding  that  such 
documentation;  (1)  Was  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  Usted  species  which 
are  the  subject  of  the  permits;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  The  Permit,  Modification, 
Extension,  emergency  Modification,  and 
Amendment  were  also  issued  in 
accordance  with  and  are  subject  to  parts 
217-227  of  Utle  50  CFR.  the  NMFS 
regulations  governing  Usted  species 
permits,  modifications,  extensions  and 
amendments. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  actions  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  room  8268,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
pubUcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  these  requests  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  options  contained  m 
this  summary  are  those  of  the  appUcants 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 


AU  Permits  and  related  documents  are 

available  for  review  by  interested 
persons  in  the  fcUowmg  offices  (by 
appointment): 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 
1335  East-West  Highway,  suite  8268, 
Silver  Spring.  MD  20910  (301/713- 
2232);  and 

Environmental  and  Technical  Services 
Division.  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 
room  620,  Portland,  OR  97232  (503/ 
230-5400).  [for  salmon) 

National  Marine  Fisheries  Service. 
Northeast  Region.  One  Blackbiun 
Drive,  Gloucester,  Massachusetts 
01930  (508/281-9250).  (for  sea  turtles] 

Dated;  July  2,1993. 
Wmiam  W.  Fox,  Jr. 

Director.  Office  of  Protected  Eesources. 
[FR  Doc  93-161fi6  Filed  7-7-93;  8:45  am] 

BIUUNG  CODE  J510-22-M 


MaHne  Mammals;  Issuance  of  Import 
Permit  (P5'12) 

AGENCY:  .\ational  Marine  Fisheries 
Ser\ice.  iNMFS),  NOAA.  Commerce. 

summary:  On  May  13.  1993.  notice  was 
pubUshed  in  the  Federal  Register  (58 
FR  28?95)  that  Drs,  John  R.  Kurklick, 
loel  E,  Baker  and  H,  Rodger  Harvey. 
Chesapeake  Biological  Laboratory.  P.O. 
Box  38,  Solomons,  MD  20688,  applied 
for  a  permit  to  import  firom  the  Lake 
Baikal  Limnological  Uistitute.  Irkutsk. 
Russia,  blubber  samples  collected  from 
Lake  Baikal  seals  [Phoca  sibehca). 
Samples  will  be  used  to  conduct 
research  which  consists  of  the 
extraction  and  analysis  of 
organochlorine  contaminants  such  as 
DDTs.  PCBs,  chlordanes, 
hexachlorocyclohexanes.  and 
toxaphene. 

Notice  is  hereby  given  that  on  June 
29. 1993.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  (16  U  S.C.  1361  et  seq.), 
the  National  Marine  Fisheries  Service 
(NMFS)  issued  a  Permit  for  the  above 
import  subject  to  certain  conditions  set 
forth  therein, 

ADDRESSES:  The  Permit  is  available  for 

review  by  writing  to  or  by  appointment 
in  the  Permits  Division,  Office  of 
Protected  Resources,  NMFS,  NO.\A, 
1335  East-West  Hw\-  ,  suite  7324,  Silver 
Spring,  MD  20910  ',301/713-22891;  and 
Director,  Northeast  Region,  NMFS, 
.\O.AA,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508/281-6150). 


(FR  Doc.  9y 
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■-•■  ;   lL.n.>  2'3.  1993. 
VViUiim  W.  Fox.  Jr., 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

fFR  Doc.  9.ViRn7i  Filed  7-7-93:  8;45  ami 

Si  LUNG  COC*  31  ■  :-  22~»t 


Marine  Mammals,  Application  for 
Public  Display  Perr.it,  e.'ds  &  A-!:r~;a:s 
Un!:-iited(P530) 

agency:  National  Marine  Fisheries 
:5ervice  (NMFS).  NOAA.  Commerce. 
SUMMARY:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  obtain  the  care  and  custody  of 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
pari  216). 

1  Applicant:  Birds  &  Animals 
Unlimited,  Universal  Studios  Florida, 
1000  Universal  Plaza.  Orlando, 
Florida  32819 

2.  Trae  of  Permit:  Public  display 

3.  Number  and  Name  of  Marine 
Mammals:  Tvro  California  sea  lions 
[Zalophus  caiifomianus)  from  captive 
stock. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are  adequate 
to  provide  for  the  well-being  of  the 
marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  •  • 
Secretary  of  Commerce  is  forwiLf  a;:i^ 
copies  of  this  spplication  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  c.t  v  hws,  or  requests  for 
a  public  hearir.j    n  'h  s  spplication 
should  be  subrr;,-tf^:i  t;  i:.e  Assistant 
Administrator  fc:  V  >,h:,.--  \MFS.  U.S. 
Department  of  L.  -[mer'v,  S.  Aer  Spring. 
Maryland.  w:tr.:::  30  days  of  the 
publication  of  :r.;s  r.otice  Those 
individuals  n^qiirt'".:  ^  a  hearing  should 
set  forth  the  spet.ific  reasons  why  a 
hearing  on  this  p?.'tirular  application 
would  be  appropnatp  The  holding  of 
such  hearing  i.s  =**  'h"  (i  s;  retion  of  the 
Assistant  Ad iTi in  -,*r?'t)r  for  Fisheries. 

All  statements  and  opinions 
contained  in  !i:;s  application  are 
summaries  of  those  of  the  Applicant  and 
do  not  r^ecessar.iv  rp^>»i  t  the  views  of 
the  NMFS. 

Documents  suOmitted  in  connection 
with  the  above  application  are  available 
fur  review  by  appointment  in  the 
foilowing  offices: 


Office  of  Protected  Resources,  NMFS, 

NOAA.  1335  East-West  Highway. 

room  7324.  Silver  Spring,  MD  20910 

(301/713-2289): 
Director.  Northeast  Region,  NMFS, 

NOAA,  One  Blackburn  Drive. 

Gloucester.  MA  01930  (508/281- 

9300); 
Director,  Southeast  Region.  NMFS. 

NOAA.  9450  Koger  Boulevard,  St. 

Petersburg.  FL  33702  (813/893-3141); 
Director,  Southwest  Region,  NMFS, 

NOAA,  501  West  Ocean  Blvd.,  suite 

4200,  Long  Beach,  CA  90802  (310/ 

980-4016);  and 
Director,  Northwest  Region.  NMFS, 

NOAA,  7600  Sand  Point  Way.  NE.. 

BIN  C15700.  Seattle.  WA  98115  (206/ 

526-6150). 

Dated:  June  1. 1993. 
William  W.  Fox.  Jr.. 

Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-16072  Filed  7-7-93;  8:45  am] 
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COWMiTTEE  FOR  THE 
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July  2. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  July  12,  1993. 

«^C-a  r:_;C-^EP  INFORMA-iON  CONTACT:  RoSS 

,\:il^iJa,  IiitbriiaUuiAdi  Iidde  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

.\umoni>':  L.xecutive  Uraer  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carrj'forward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23.  1992).  Also 
see  57  FR  53475.  published  on 
November  10. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions 
Rita  D.  Hayes, 

Chairman.  Comwittee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  2, 1993. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4. 1992.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
expiorted  during  the  twelve-month  p»eriod 
which  began  on  January  1. 1993  and  extends 
through  December  31, 1993. 

Effective  on  July  12. 1993.  you  are  directed 
to  amend  the  November  4. 1992  directive  to 
reduce  the  limits  for  the  following  categories, 
as  provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and  the 
Thailand: 


Category 


Levels  in  Group 

200  

313/314/315  


Twelve-month  limit ' 


822.140  kilograms 
70.786,800  square  me 
ters  of  whicti  not 
more  ttian 
15.730,400  square 
meters  shall  be  in 
Category  313,  not 
more  than 
34,980,656  square 
meters  shall  be  In 
Category  314,  and 
not  more  than 
22,472,000  dozen 
Shall  be  in  Category 
315. 


36656 
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Categc^/ 

Tweiv9-r^o<"th  I'mit^ 

6:a6i4.6i5      

3C  225  503  sq'.>ar8  me- 

ters of  which  not 

nee  t"ar 

17,9^,6C-C  sa,.a-e 

me'ers  sfa<!  ce  i 

Categcy  6'-  a-d 

not  "^ce  '"an 

17  3"  t:   :,  sauara 

'^.elers  s'a  ■  ;  e  n 

Ca'egces  f  ■  515. 

'  The  iimrts  nave  '>ot  ceen  adjusted  to 
account  tor  any  imports  exported  after 
December  31.  1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl)- 

Sincerely,  | 

Rita  D.  Hayes. 

ChaL'Tnan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

rPR  Doc,  93-16167  Filed  7-7-93;  8:45  am] 

ELijNG  COCE   \5'>0H--f 


COPYRIGHT  ROYALTY  •TRIBUNAL 
[Docket  No  S2--''-9CCD] 

Establishrr^ent  o*  ProcerJura!  Sc^edule 

AGEKCv;  Copyright  Royalty  Tribunal. 
ACTON  Order  establishing  procedural 

>f.heG  ale. 

SUMMARY:  The  Copyright  Royalty 
Tribunal  is  establishing  a  procedural 
schedule  for  the  1990  cable  royalty 
distribution  proceeding. 
EFPtCTVF  Ci-^E:  luly  8, 1993. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Linda  R.  Bocchi.  General  Counsel, 
Copyright  Royalty  Tribunal,  1823 
Connecticut  Avenue  NW.,  Suite  918, 
Washington,  DC  20009.  (202)  606-4400. 
SUPPLEMEN''APY  iSFORMATiON:  On  June 
18,  1993,  Major  League  Bd:,eball.  the 
National  Basketball  Association,  the 
National  Hockey  League  and  the 
National  Collegiate  Athletic  Association 
(hereinafter  collectively  referred  to  as 
"JSC",)  filed  with  the  Copyright  Royalty 
Tribunal  a  Motion  to  Compel  the 
P'-od^-iction  of  the  1991  Nielsen  diaries 
and  a  Motion  to  Establish  the 
Procedural  Schedule  for  the  1990  Cable 
Royalty  Distribution  Proceeding. 

By  Notice,  issued  June  23. 1993.  the 
Copyright  Royalty  Tribunal  invited  the 
parties  to  file  comments  on  the  two 
Motions  Friday,  June  25,  1993,  was 
established  as  the  due  date  for  filing 
comments  on  the  Motion  to  Establish  a 
Procedural  Schedule.*  Tuesday,  July  6, 


1993.  was  estabhshed  as  the  due  date 
for  filing  comments  on  the  Motion  to 
Compel  the  Production  of  the  1991 
Nielsen  diaries. 

Comments  on  JSC's  procedural 
schedule  Motion  were  received  from 
Program  Suppliers.  National 
Association  of  Broadcasters,  Public 
Broadcasting  Service.  American  Society 
of  Composers,  Authors  and  Publishers, 
Broadcast  Music,  Inc.,  and  SESAC,  Inc. 
With  the  exception  of  Program 
Suppliers,  all  the  other  commenting 
parties  either  supported  JSC's  proposed 
schedule  or  offered  an  alternative 
schedule. 

Program  Suppliers  maintained  that 
JSC's  motion  was  premature.  They 
noted  that  at  the  outset  of  the 
proceeding  it  had  been  determined  that 
the  proceeding  should  be  bifurcated, 
with  stage  one  involving  the  Nielsen 
access  issue.  Program  Suppliers  further 
explained  that  the  decision  to  bifurcate 
was  based  on  the  parties  desire  to  avoid 
"wasteful  duplication  and  confusion." 
Program  Suppliers  also  opposed  JSC's 
proposed  dates  on  the  basis  that  the 
schedule  would  deprive  the  parties  of 
sufficient  time  to  conduct  an  adequate 
hearing. 

The  Tribunal  understands  the  need  to 
resolve  stage  one  of  the  proceeding 
before  commencing  the  distribution 
stage.  However,  the  Tribunal  is  also 
committed  to  ensuring  that  the 
proceeding  is  completed  in  an  efficient 
manner.  Therefore,  although  the 
Tribimal  will  establish  a  procedural 
schedule  prior  to  determination  of  stage 
one,  the  schedule  assumes  that  stage 
one  will  be  completed  prior  to  the  date 
for  filing  direct  cases.  The  parties  are 
expected  to  cooperate  with  each  other  to 
assure  that  stage  one  is  completed  in  the 
designated  time  period. 

Accordingly,  the  Tribunal  adopts  the 
following  procedural  schedule; 
End  of  stage  one  deposition  period, 
including  filing  of  any  motions  based 
on  depositions — July  12, 1993 
Comments  on  any  motions  based  on 

depositions— July  15, 1993^ 
Exchange  of  Direct  Cases— August  16, 

1993 
Discovery  Period — August  17- 

September  7 
Phase  I  Evidentiary  Hearing — September 

8-27  '  (10  hearing  days) 
Exchange  of  Phase  I  Rebuttal  Cases- 
October  1. 1993 


UMI 


'  By  letter  of  ?une  24. 1993.  the  Tnbunal  granted 
Program  Suppliers'  request  for  a  one  day  extension 


to  file  their  comments  on  Monday.  Jime  28  rather 
than  Friday  June  25.  The  one  day  extension  also 
applied  to  all  other  parties  wishing  to  file 
comments  on  the  Motion. 

'The  Tribunal's  decision  on  the  stage  one  access 
issue  will  follow  shortly  after  the  comments  are 
Sled. 

•The  Tribunal  will  advise  the  parties  shortly  of 
the  specific  dates  reserved  for  evidentiary  hearings. 


Phase  I  Rebuttal  Hearing — October  8, 

1993 

Dated,  July  1,  1993. 
Qndy  Daub, 
Chainr.an. 
[FR  Doc.  93-16119  Filed  7-7-93;  8:45  am] 

8ILUN0  CODE  1410-(»-M 

DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  lender  the  provisions  of  the 
Paper^vork  Reduction  Act  (44  U.S.C, 
chapter  35). 

Title  and  0MB  Control  Number- 
Communications  and  Enlistment 
Decisions/Youth  Attitude  Tracking 
Study  III  (CED,'YATS  ni).  0MB  Control 
No.  0704-0210. 

Type  of  Request:  Extension. 

Number  of  Respondents:  11.100. 

Responses  per  Respondent:  1.5. 

Annual  Responses:  17,100. 

Average  Burden  per  Response:  22 
minutes. 

Annua!  Burden  Hours:  6:375. 

Needs  and  Uses:  This  sur\'ey  collects 
data  on  the  knowledge  of  and  attitudes 
toward,  military  service  from  Americans 
16-24  years  of  age.  It  provides  annual 
cross-sectional  data  on  propensity  to 
ser\e  and  other  key  issues  for  trend 
analyses.  Brief  follow-up  interviews 
provide  additional  measures  of  change, 
using  a  mi.x  of  previously  interviewed 
individuals  and  first  time  respondents. 
Data  are  used  by  DOD  Components  to 
develop  recrjiting  stj-ategies,  incentive 
programs,  advertising  strategies,  and 
Congressional  testimony,  and  to  allocate 
resources,  and  to  conduct  special 
studies. 

Affected  Public:  Individual  or 
households. 

Frequency:  .\nnually. 

Respondent's  Obligation:  Voluntarv. 

OMB  Desk  Officer:  Mr.  Edward  C.  ' 
Spnnger. 

Written  comiments  and 
rtcom.mendations  on  the  proposed 
iTiformation  collection  should  be  sent  to 
\{r  Spnnger  at  the  Oftlce  of 
Management  and  Budget,  Desk  Oilicer 
for  DOD,  room  3235.  New  Executive 
Office  Building,  Washington,  DC  20503 
DOD  Clearance  Officer:  Mr  William 
P,  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr  Pearce,  WHS/TIIOR,  121 5 
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leffprson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Da«pd  !uiy  1, 1993. 
LM,  BvTiiLm, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-16027  Filed  7-7-93;  8:45  am] 

BILUNG  CODE  5000-0*-*! 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Readiness;  Meetings 

ACTION:  N'otice  of  Advisory  Committee 

Meetings 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Readiness  will  meet  in 
closed  session  on  July  14,  and  August 
10,  1993  at  the  Pentagon,  Arlington. 
\irginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition)  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  provide  advice, 
recommendations,  and  supporting 
rationale  on  the  components  of  a 
Readiness  Early  Warning  System  to 
ins-are  that  our  forces  do  not  become 
"hollow,"  and,  where  deficiencies  may 
begin  to  emerge,  to  suggest  corrective 
actions. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
ISC  App  II,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
US.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated  luly  1,  1993. 
L..M  Bynura, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  93-1602Q  Filed  7-7-93;  8:45  am) 

BILUNG  COOE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Tactical  Air  Warfare;  Meeting 
Cancellation 

ACTION:  Cancellation  of  meeting 


SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Tactical  Air  Warfare  scheduled  for  June 
21.  1993  as  published  in  the  Federal 
Register  (Vol,  58,  Nc   104.  Page  313/1 
Wednesday,  June  2,  1^93.  FR  Doc  93- 
12860)  has  been  cancelled.  In  all  other 
respects  the  onginal  notice  remains 
unchanged 


Dated:  July  1,1993. 
L.M  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

rrs  r-        .  i   16030  Filed  7-7-93;  8:45  am] 

Bi;.UN<3  CODE  SXXHM-M 


Defense  Science  Board  Tbsn  fo^-je  on 
Defense  Acquisition  Refc rrr   Mpetr-ig 
Cancellation 

ACTION:  Cancellation  of  meeting. 

SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Defense  Acquisition  Reform  scheduled 
for  June  29, 1993  as  published  in  the 
Federal  Register  (Vol.  58,  No.  86,  Page 
26963.  Thursday,  May  6, 1993,  FR  Doc 
93-10677)  has  been  cancelled.  In  all 
other  respects  the  original  notice 
remains  unchanged. 

Dated:  July  1,1993. 
L^.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  93-16031  Filed  7-7-93;  8:45  am) 
MUMQ  CODE  SOO(MM-M 


Defense  Science  Board  Task  Fo^ce  on 
C-17  Review:  Change  in  Local: so"  o^f 
Meeting 

ACTION:  Change  in  location  of  Advisory 
Committee  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
S    * :.  e  Board  Task  Force  on  C-17 
F   -  It  v\  scheduled  for  July  1-2, 1993  in 
tit-  }\-::.::i^'K:   Ar/rG*on,  Virginia,  as 
p  iii.isned  :n  u  ^  Federal  Register  (Vol. 
58,  No.  99,  Page  30028,  Tuesday,  May 
25. 1993.  FRDoc,  93-12325)  will  be 
held  at  The  Aerospace  Corporation,  Los 
Angeles,  California.  In  all  other  respects 
the  original  notice  remains  unchanged. 

Dated  July  1,1993. 
I.  M  Bvnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-16032  Filed  7-7-93;  8:45  am] 

BILLING  CODE  S00O-0«-M 


Defense  Science  Board  TasK  Force  on 
C-17  Review 

ACTION:  .Notice  of  Advisory  Committee 

M  ee !  1  n  as , 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  C-17  Review  will  meet  in 
closed  session  on  July  28. 1993  at  The 
Aerospace  Corporation.  Los  Angeles, 

California 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 


Defense  (Acquisition)  on  research, 
scientific,  technical,  and  manufacturing 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting  the  Task  Force  will  access 
the  current  status  of  the  C-1 7  program. 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act, 
PubUc  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(4)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  July  1,1993. 
L.M.  Bynum, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  93-16028  Filed  7-7-93;  8  45  am) 


DEPARTMENT  OF  EDUCATION 


■ifl   EcJaca* 


Meet  in  a 


Panel; 


AuENC  * :  National  Education  Goals 
Panel,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES   luly  27,  1993  at  12:30  p.m. 
ADDRESSES:  Hyatt  Regency  Washington 
on  Capitol  Hill,  400  New  Jersey  Avenue. 
NW.,  Washington,  DC  20001.  " 
FOR  FURTHER  INFORMATJON  CONTACT: 
Ruth  Whitman  Chacon  at  the  National 
Education  Goals  Panel,  1850  M  Street, 
NW..  Suite  270,  Washington.  DC  20036. 
Telephone:  (202)  632-0952. 
SUPPLEMENTARY  INFORMATION:  The 
National  Education  Goals  Panel  was 
created  to  monitor  and  report  annually 
to  the  President,  Governors  and 
Congress  on  the  progress  of  the  nation 
toward  meeting  the  six  National 
Education  Goals  adopted  by  the 
President  and  Governors  in  1989. 

The  meeting  of  the  Panel  is  open  to 
the  public.  The  agenda  includes 
discussion  of  education  technology, 
disciplined  environments  conducive  to 
learning,  criteria  for  content  standards 
and  action  on  collegiate  assessment  and 
the  use  of  NAEP/NAGB  data. 

Records  are  kept  of  all  Panel 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Goals 
Panel  at  1850  M  Street,  NW.,  Suite  270, 
Washington,  DC  20036.  from  the  hours 
of  10  a.m.  to  5  p.m. 
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Da'ed  July  2.  1993. 
Ann  V.  ftailey. 
Committee  Managvaent  Officer,  Department 

of  Education 
TR  Doc  93-;*-l  -9  Filed  7-7-93;  8;45  ami 

WLUNC  CXIO€  4000-01-M 


DEPARTMENT  OF  ENERGY 

Proposed  Finding  of  No  SigniHcanl 
Impact  Consolidation  of  th« 
Nonnuclear  Component  Within  the 
Nuclear  Weapons  Complex 

AGENCY:  i3epdnment  of  Energy. 
ACTION:  Proposed  Finding  of  No 

.-  ^:.:f'.  ar.t  \:j\vac.X 

sjMMARV:  Th°  Deparment  of  Energy 
(DOE)  issues  tins  proposed  Finding  of 
No  Significant  Impact  (FONSI)  on  its 
proposal  to  consolidate  certain 
nonnuclear  component  manuiacturing, 
surveillance,  and  storage  functions  of 
\he  Nation's  Nuclear  Weapons  Complex 
(Compiex;  This  proposed  finding  is 
based  on  the  DOE  "Nonnuclear 
Consolidation  Environmental 
Assessment"  (EA).  DOE/EA-0r92.  June 
1993,  which  analyzes  the  proposed 
a)nsolidation  of  these  nonnuclear 
functions  tnat  DOE  performs  in  the 
Complex  The  ilKDE  sites  involved  in  the 
nonnuclear  consolidation  prop>osal  are 
ihe  Kansas  C.'.y  Plant  iKCP)  in  Kansas 
City.  Missouri.  Los  .\lamos  National 
Laboratory  (LANLj  :n  Los  .AJaraos,  New 
Mexico;  the  Mo'utiG  Flan!  (Mound)  in 
Miamisburg.  Ohio  ±e  Y-12  Plant  in 
Oak  Ridge.  Tennessee,  the  Pinellas  Plant 
iTinellas)  m  Largo  Florida,  the  Rocky 
Flats  Plant  iRFP)  in  Golden.  Colorado; 
Sandia  Nauonal  Labcratcies.  N^^w 
Mexico  (SNL.'NM;  in  Aibuqucque,  New 
Mexico,  and  the  Savannah  River  Site 
'SRS]  near  .AiKan.  South  Carolina. 
DOE  s  proposed  action  .s  to  consolidate 
certain  nonnuclear  manufacturing 
activities  a'  KCP  relocate  others  to  SRS, 
LASL.  ari  SS'L/NM,  and  close  out  the 
Complex  Tiissions  at  Mound  and 
Pinellas  and  Complex  nonnuclear 
missions  at  PJT.  The  proposed  action 
responds  to  Presidential  mitiat'ves. 
including  the  START  II  T:eat>.  to 
reduce  the  nations  nuclear  weapons 
stocicpile,  and  is  expected  to  aL.nieve 
more  efficient  and  effective  management 
of  nonnuclear  functions  within  the 
Complex,  while  also  decreasing  the 
long-term  operating  costs  of  this  aspect 
of  tne  Complex.  The  proposed  action  is 
part  of  DOE'S  larger  propose,  t  ) 
reconfigure  the  entire  Complex  The 
remainder  of  this  reconfiguration 
proposal  IS  being  anaiy7ed  m  tne 
Nuclear  Weapons  Complex 


Reconfiguration  Programmatic 
Environmental  Impact  St.Htem.enl  (PEIS). 

Based  on  the  analyses  m  the  EA,  DOE 
believes  that  the  proposed  adion  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  42  U.S.C.  4321  et  seq. 
Therefore.  DOT  proposes  to  issue  a 
Proposed  FONSI  pursuant  to  Uie 
Council  on  Environmental  Quality 
regulations  implementing  NEPA  (40 
CFR  parts  1500-1508)  and  the  DOE 
NEPA  implementing  regulations  (10 
CFR  part  1021).  This  Proposed  FONSI 
and  the  supporting  EA  are  being  made 
available  for  public  review  and 
comment  for  a  period  of  30  days 
following  the  date  of  this  notice.  DOE 
will  consider  comments  received  in 
making  a  final  determination  on 
whether  to  issue  a  FONSI  or  to 
incorporate  the  emalysis  of  proposed 
consolidation  of  the  nonnuclear 
component  of  the  Complex  into  the 
Reconfiguration  PEIS. 
iNvrrA"noN  to  comment:  DOE  invites  the 
public,  inciuUiiig  states  which  host 
these  DOE  facilities  and  Indian  tribes 
that  might  be  affected  by  the  proposed 
action,  to  comment  on  this  proposed 
FONSI.  Please  direct  any  comments  to 
Mr.  Howard  R.  Canter  at  the  address 
presented  in  the  following  section. 

In  accordance  with  40  CFR 
1501.4(a)(2)(i)and  10  CFR  1021  322fd), 
DOE  is  making  this  propased  F  ONSI 
available  for  public  review  for  30  davs 

DOE  has  made  the  EA  and  related 
documents  available  to  the  public 
Copies  of  the  EA  are  available  upon 
request  at  the  address  given  below.  DOE 
will  also  make  public  comments 
received  on  this  proposed  FONSI 
available  to  the  public.  The  EA, 
Nonnuclear  Consolidation  Plan  :DOE. 
September  1991),  and  other  matenal 
pertaining  to  this  proposal  are  available 
for  public  review  at  the  DOE  public 
reading  rooms  listed  below . 

California 

U.S.  Department  of  Energy,  San 

Francisco  Operations  Office  1301 
Qay  Street,  Room  700N,  Oakland, 
California  94612,  (510)  637-1762 

Colorado 

U.S.  Department  of  Energy,  Rocky  Flats 
Public  Reading  Room.  Front  Range 
Community  College  Library,  3645 
West  12th  Avenue,  Westminster, 
Colorado  80030.  {303J  469-^435 

Honda 

U.S.  Depanment  of  Energy.  Public 
RufldifiR  RcMTm.  Lar^o  Public  Library. 


351  East  Bay  Drive,  Largo,  Florida 

34B40,  {813)  587-6715 

Idaho 

U  S  Department  of  Energy,  Idaho 
Operations  Office.  Public  Reading 
Room.  1776  Science  Center  Dnve, 
Idaho  Falls,  Idaho  83402,  (208)  ^25- 
9162 

Nevada 

L'.S.  Department  of  Energy,  Nevada 
Operations  Office,  2753  South 
HiKnland  Drive,  Las  Vegas.  Nevada 
89193. (702]  295-1274 

Ohio 

US  L>"pfirtment  of  Energy,  Miamisburg 
Lihrarv,  DOE  Public  Reading  Room, 
^5  South  Fifth  Street,  Miamisburg, 
Ohio  45342.  (513)  866-1071 

South  Carolina 

U.S.  Department  of  Enercv  Ryad;n<  Rm, 
Universitv  of  Soutn  Carolina.  .^Xiken 
Campus,  171  University  Parkwav. 
Aiken.  South  Carolina  29801    (803) 
^41-3320 

Tennessee  -' 

U.S.  Department  of  EnerEv,  Oak  Ridge 
Operations  Office,  F'^edom  of 
Inform.alion  Officer.  2U0 
.Administration  Road.  Room  G-209, 
Oak  Ridge,  Tennessee  37831.  (615) 
576-5765 

Illinois 

r  S,  Department  of  Enern-,  Chirapo 
Operations  Office,  980(J  South  Cass 
.^ venue,  Argonne,  Illinois  60439. 

(708)972-2010 

Missouri 

U.S  Department  of  Energy .  Public 
Rnading  Room,  Red  Bridge  Branch, 
Mid-Continent,  P^abhc  Library,  11140 
Locust  Street,  Kansas  City.  Missouri 
64137,(816)942-1780 

New  Mexico-Albuquerque 

U.S  Department  of  Energ\',  Public 
Reading  Room.  National  Atomic 
Museum,  20358  Wyoming  SE, 
Albuquerque,  New  Mexico  87185. 
(505) 845-6670/4378 

New  Mexico-Los  Alamos 

Los  Alamos  National  Laboratory, 
Community  Reading  Room,  1450 
Central  Avenue,  Suite  101,  Los 
Alamos,  New  Mexico  87545.  (505) 
665-2127 

Texas 

U.S.  Department  of  Energy,  Lynn 
Library/Learning  Center,  Amarillo 
College,  2201  South  Washington 
Street.  Amarillo,  Texas  79109.  (806) 
371-5400 
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VNasbinglon 

U.S  Department  of  Energy,  Richland 
Operations  Office,  100  Sprout  Road. 
Richland,  Washington  99352,  (509) 
376-8583 

District  of  Columbia 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  Forrestal 
Building,  Room  lE-90, 1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586- 
6020 

For  information  on  the  availability  of 
specific  documents  and  hours  of 
operation,  please  contact  reading  rooms 
at  the  telephone  numbers  provided. 
DA  Its.  Comments  on  the  proposed 
FQNSI  should  be  postmarked  by  August 
9, 1993  to  ensure  consideration. 
Comments  postmarked  after  that  date 
vkrill  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Written  comments  on  the 
proposed  FONSI  and  requests  for  copies 
of  the  Nonnuclear  Consolidation  EA  or 
the  EA  Executive  Summary  should  be 
directed  to:  Howard  R.  Canter,  U.  S. 
Department  of  Energy,  Weapons 
Complex  Reconfiguration  Office,  P.O. 
Box  3417,  Alexandria,  VA  22302.  FAX; 
(202) 586-2180. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  fur:;:'   :.;  r  i.iUon  on  the 
proposed  project  or  the  Nuclear 
Weapons  Complex  Reconfiguration 
Program  should  be  sent  to:  Howard  R. 
Canter,  U  S.  Department  of  Energy, 
Weapons  Complex  Reconfiguration 
Office,  DP-40,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-2700.  For  general  information 
on  the  DOE  NEP.A  review?  process. 
contact:  Carol  M.  Borgstrom,  U.S. 
Department  of  Energy,  Office  of  NEPA 
Oversight  fEH-25).  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-4600  or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  On 
December  16,  I'^Ql,  the  then  Secretary 
of  Energy  anno  >j  need  his  decision  to 
prepare  an  EA  for  tlie  consolidation  of 
nonnurlear  functions  of  the  Complex. 
The  public  notice  regarding  the 
Secretary's  decision  was  published  on 
January  27,  1992  1 57  PR  3046).  The 
nonnuciear  consohdation  proposal  is 
bp..sed  upon  the  DOE  Nonnuciear 
Consohdation  Plan  (NCP),  September 
1991.  as  amended.  The  NCP  also 
provided  the  basis  for  determining  the 
consolidation  aUernatives  analvzed  in 
the  EA.  DOE  determined  that  the 
proposal  to  consolidate  nonnuciear 
facilities  could  be  analvzed  in  an  EA 
prior  to  compleuon  of  the 
Reconfig'oration  PEIS  (see  40  CFR 


1506.1(c))  because  (1)  there  are 
significant  benefits  for  the  nation  from 
nonnuciear  consohdation,  i.e.,  cost 
savings  and  preservation  of  technical 
competence,  whether  the  rest  of  the 
Complex  is  reconfigured  or  not,  and  (2) 
decisions  regarding  nonnuciear 
consolidation  will  neither  affect  nor  be 
affected  by  decisions  to  be  made 
following  the  completion  of  the 
Reconfiguration  PEIS. 

A  preapproval  review  copy  of  the  EA 
was  sent  to  affected  states  and  Indian 
Tribes  for  comment  in  December  1992. 
Comments  received  during  the  review 
period  were  taken  into  account  in 
preparing  the  final  EA.  Appendix  G  of 
the  EA  contains  all  comments  received 
and  DOE  responses. 

As  required  by  the  Energy  and  Water 
Development  Appropriations  Act,  1993 
and  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  DOE  also 
prepared  and  submitted  to  Congress  the 
Nonnuciear  Reconfiguration  Cost 
Effectiveness  Report  (CER)  on  January 
15, 1993.  Each  of  three  independent 
consultants,  appointed  by  Energy 
Secretary  Hazel  R.  O'Leary  to  review  the 
CER  and  accompanying  certifications, 
confirmed  on  May  25,  1993,  that  the 
proposed  consohdation  is  cost  effective 
and  would  not  increase  the 
technological,  enviroimiental,  safety,  or 
health  risks  associated  with 
Departmental  activities.  Their  review 
and  conclusions  did  not  result  in  any 
changes  to  the  proposed  nonnuciear 
consohdation  proposal,  and  the 
Secretary  made  the  decision  to  proceed 
with  the  Nonnuciear  Consohdation 
process.  If  supported  by  the  EA,  a 
FONSI  would  allow  DOE  to  accelerate 
the  proposed  consolidation  of 
nonnuciear  facilities  in  response  to 
Prefiidential  initiatives  to  reduce  the 
NaUon's  nuclear  weapons  stockpile. 

Proposed  Action 

DOE  proposes  tc  terminate  the 
Complex  missions  at  Mound  and 
Pinellas,  and  Complex  nonnuciear 
missions  at  RFP.  The  nonnuciear 
electrical  and  mechanical 
manufacturing  functions  would  be 
consoUdated  at  KCP.  Existing  research, 
development,  and  testing  (RD&T)  and 
prototype  fabrication  capabihties  at 
LANL  and  SNL/NM  would  be 
augmented  to  provide  a  hmited 
fabricating  capability  for  future  neutron 
generator  work,  high  power  detonators, 
beryllium  technology,  pit  support 
functions,  and  other  nonnuciear 
components  now  located  at  Mound, 
Pinellas,  and  RFP.  These  enhanced 
capabihties  would  be  used  to  satisfy 
future  weapons  stockpile  needs,  if  and 
when  identified.  Tritium-handling 


functions  now  performed  at  Mound  and 
Pinellas  would  be  consohdated  with 
tritium  functions  now  located  at  the 
Savannah  River  Site  (SRS)  and  LANL, 
respectively.  The  capabihties 
transferred  to  KCP,  SRS,  LANL  and 
SNL/NM  would,  for  the  most  part,  be 
integrated  into  the  existing  plant 
facilities  with  appropriate  plant 
modifications  and  renovations.  The 
nonnuciear  manufacturing  workload 
would  be  downsized  at  all  sites  in 
response  to  Presidential  initiatives, 
including  START  n,  to  reduce  the 
nuclear  weapons  stockpile.  The 
following  specific  actions  are  proposed: 

•  Mission  Closeouts — Complex 
missions  at  Mound  and  Pinellas  and  the 
Complex  nonnuciear  missions  at  RFP 
would  be  terminated,  and  associated 
nonnuciear  facilities  turned  over  to  the 
DOE  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM)  for  cleanup  and  restoration. 

•  Electrical  and  Mechanical— The 
nonnuciear  electrical  and  mechanical 
capabilities  now  at  Mound,  Pinellas, 
and  RFP  would  be  consohdated  at  KCP 
within  existing  faciUties. 

•  Tritium-Handling— All  tritium- 
handling  capabilities  now  performed  at 
Mound  would  be  relocated  to  be  with 
the  tritium  functions  now  performed  at 
SRS.  The  neutron  tube  target  loading  for 
the  current  design  of  neutron  generators, 
now  performed  at  Pinellas,  would  be 
completed.  Capability  for  future  neutron 
tube  target  loading  requirements  would 
be  provided  within  existing  facilities  at 
LANL. 

•  Detonators — The  existing  RD&T  and 
prototyping  capability  at  LANL  would 
be  enhanced  to  provide  a  hmited 
manufacturing  capabihty  for  high  power 
detonators,  now  done  at  Mound.  (The 
existing  RD&T  technology  base  for  low- 
power  explosives  components  would  be 
maintained  at  SNL/NM;  the  existing 
capabihties  at  Mound  to  manufacture 
these  components  would  no  longer  be 
needed.) 

•  Berylhum  Technology  and  Pit 
Support — The  existing  technology  base 
and  prototyping  capabihty  at  LANL 
would  be  enhanced  to  provide  limited 
manufacturing  capability  for  berylhum 
technology  and  pit  support  work  now 
done  at  RFP. 

•  Neutron  Generators,  Cap 
Assemblies,  and  Batteries — Manufacture 
of  the  current  design  of  neutron 
generators  at  Pinellas  would  be 
completed.  The  existing  technology  base 
for  neutron  generators  would  be 
maintained  at  SNL/NM.  Existing  RD&T 
and  prototyping  capabihty  at  SNL/NM 
would  be  f  ugmented  to  provide  a 
limited  manufacturing  capabihty  for 
future  advanced  design  neutron 
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generators.  Manufacturing  capability  for 
cap  asseT.bnes  would  b«  relocated  from 
Pinellas  to  exjstmg  fariiities  at  SNU 
Wl.  The  technology  ba.se  now  dt 
Pinellas  fnr  the  man'^facture  of  thermal 
batteries  wnuld  be  transferred  to 
existing  facilities  at  SNL'>JM. 
manufacture  of  the  batteries  would 
continue  to  b«  performed  by  the  private 
sector.  The  assembly  of  lithmra  ambient 
bat+eries  from  comm.ercially  acquired 
lithium  cells  wouJd  be  transfen^d  to 
KCP 

•  Special  Products — The  nuclear 
grade  steels  procurement  and  storage 
capability,  safe  secure  trailer 
marufacturing  capability,  weapons 
trainer  shop,  and  metrology  services 
would  be  transferred  from  RFP  to  KCP. 
The  calonmeter  manufacturing 
capability  would  be  relocated  h'om 
Mound  to  existing  facilities  at  LANL. 
The  milliw  att  heat  source  sun  eillance 
activities  would  be  relocated  from 
Mound  to  SNL'NM. 

Purpcae  ovid  Seed  \ 

DOE  has  proposed  to  reconfigure  the 
Complex  to  be  smaller,  less  diverse,  and 
less  expensive  to  operate  The  Complex 

must  safely  ar,d  -ehdbly  support 
whatever  nuclear  deteiTent  stockpile 
objectives  are  eslabiished  in  the  future 
b  V  the  President  and  funded  bv 
Congress  The  Nation's  nucleai  weapons 
manufacturing  requirements  are  not  as 
^eat  as  they  were  in  the  past,  and 
maiiiiaimng  a  large  manufacturing 
infrastructure  is  not  a  product  ve  use  of 
national  resources 

The  purpose  of  nonnuciear 
consohdatioc  is  to  manage  better 
nonnuclear  manufacturing  activities 
v\Tth:n  the  Complex,  and  to  decrease  the 
long-tbim  operating  costs  of  the 
Complex.  In  addition,  consolidation  of 
the  normuclear  m.anufacturing  activities 
would  provide  a  means  to  mai.ntain  the 
specialized  skill  base  needed  to  produce 
and  test  these  components,  as  worltioad 
r*-quirements  decrease  s;gnificantly. 

The  nonnuclear  products  and  services 
of  the  Comiplex  are  needed  to  design 
and  manufacture  nuclear  weapons  and 
test  uidr/idual  components,  EXDE  needs 
to  maintain  a  nonnuclear  c.apa!niity  in 
order  to  be  able  to  manufadure.  test, 
and  monitor  nuclear  weapons. 

Alternatives 

In  addition  to  the  p.^oposed  action,  the 
Il.\  analyzed  three  alternatives  in  which 
electrical  and  mechanicuil 
manufacturing  activities  woul  i  be 
consohdated  at  sites  other  than  KCP 
The  three  alternative  consolid-tion  sites 
for  electrical  and  mechanical 
manufacturing  activities  were  *  found, 
Pinellas,  and  RFP.  Fa:  each  of  these 


alternatives,  the  consolidation  site  for 
electrical  and  mechanical  activities 
would  retain  all  of  its  other  nonnuclear 
manufacturing  activities  and  receive 
additional  electrical  and  mech-inical 
activities  from  KCP  and  the  otTior  two 
mission  closeout  sites.  The  cunent 
nonnuclear  manufacturing  activities  at 
KCP  and  the  other  two  mission  closeout 
sites  would  be  terminated  and 
remaining  nonnuclear  activities  at  these 
sites  would  be  relocated  to  either  SRS, 
LANL,  or  SNL/NM. 

The  EA  analyzed  the  option  of 
locating  beryllium  technology  and  pit 
support  work,  now  done  at  RFP,  at  the 
Y-12  Plant  in  Oak  Ridge,  Tennessee 
instead  of  at  LANL.  Under  the  Y-12 
option,  the  existing  capability  at  Y-12 
would  be  enhanced  to  accomplish  this 
work.  The  proposed  action  does  not 
include  the  Y-12  option. 

No  Action  Alternative 

The  EA  compared  the  Impacts  of  the 
proposed  action  to  those  expected  to 
occur  if  DOE  did  not  consolidate  thet-e 
functions.  Under  this  alternative,  all 
sites  included  in  the  proposed  action 
would  retain  their  current  weapons 
missions.  Planned  upgrades, 
renovations,  repairs,  and  maintenance 
activities  necessary  to  improve  Complex 
compliance  with  all  environment, 
safety,  and  health  and  environmental 
restoration  standards  would  continue 
irrespective  of  future  Complex 
configuration.  DOE  expects  that  under 
No  Action  many  current  facilities  would 
be  placed  in  an  essentially  standby 
mode  due  to  a  major  reduction  in 
nuclear  weapons  manufacturing 
requirements,  with  correspondingly 
reduced  environmental  impacts. 

Considerations  Common  to  All 
Alternatives 

All  alternatives  were  based  on  the 
same  projected  workload,  whir  h  is 
substantially  lower  than  requirements  of 
the  recent  past  Planned  upgrades, 
renovations,  repairs,  and  mainenance 
activities  necessary  to  enable  DOE 
comphance  with  ail  environment, 
safety,  and  health  and  environmental 
restoration  standards  would  continue  at 
Complex  focilities  irrespective  of  the 
configuration  of  the  Complex. 

The  nonnuclear  consofidaUon 
proposal  does  not  include  components 
currently  purchased  from  the  pnvate 
sector.  M^y  nonnuclear  weapons 
components  are  now  manuiact'ured  and 
supplied  by  pnvate  companies  Pnvate 
manufacture  of  certain  cxiraponents 
would  continue  under  ail  alternatives. 
Where  practical  and  cost  effec*  ve,  tXDE 
may  transfer  manufacture  of  additional 
products  to  the  private  sector  under 


existing  procurement  procedures. 
However,  with  recent  reductions  in  the 
stockpile  level,  component 
manufacturing  activities  mav  be 
returned  to  the  government  from  the 
pnvate  sector  because  the  workload 
does  not  make  it  cost  effective  for  thesp 
pnvate  suppliers  to  continue 
manufacturing  such  small  quantities. 

Environmental  Impacts  of  the  Proposed 
Action 

Based  on  the  analysis  of 
environmental  impacts  in  the 
Nonnuclear  Consolidation  EA,  DOE 
believes  that  the  proposed  action  would 
not  result  in  any  significant 
environmental  impacts 

Implementing  the  proposed  action 
would  involve  changes  and/or 
modifications  to  e.xisting  buildings  at 
iCCP.  SRS,  LANL,  and  SNL'NM, 
Relocated  activities  would  be 
compatible  with  existing  land  use  plans 
and  policies.  The  perik  construction 
workforce  of  fewer  than  100  workers  at 
each  site  would  have  negligible  effects 
on  area  land  use,  housing,  and  social 
services.  No  significant  impacts  on 
ecological  resources,  geological 
reso'j'ces,  or  soil  are  expected.  Air 
quality  and  noise  impacts  from 
construction  activities  are  expef.ted  to 
be  negligible  since  most  activities  would 
occur  within  existing  buildings.  No  new 
constnjction  or  activities  associated 
with  the  proposed  action  would  occur 
w-ithin  identified  base  fioodplains  or 
wetlands  that  would  require  a 
floodplain/wetland  assessment  under  10 
CFR  1022.12  (a).  fThe  base  floodplain  is 
defined  as  the  100-year  (1  0  percent) 
floodplain.)  Currently,  KCP  is  the  only 
site  potentially  vtilnerable  to  floods  in 
the  proposed  consolidated  nonnuclear 
comiplex.  However,  KCP  will  be 
protected  from  a  500-year  flood  event 
upon  com.pletion  in  E)ecember  1993  of 
a  new  levee.  Construction  of  the  levee 
is  covered  by  an  EA  and  FONSI 
prepared  by  the  U.S.  Army  Corps  of 
Engineers,  Environmental  .\.ssessment; 
Completion  of  Flood  Protection  Works, 
Bannister  Road  Federal  Complex, 
Kansas  City,  Missouri  (September  1990) 
The  Department  adopted  this  EA  (DOE/ 
EA-0509)  and  issued  a  FONSI  on 
Sep'araber  18,  1991.  No  impacts  are 
expected  on  archeological  or  historic 
sites  on  any  of  the  sites  proposed  to 
receive  relocated  nonnuclear  activities. 
Based  on  comments  received  from  the 
EA  pre-epproval  review  process,  there  is 
no  indication  that  the  profKJsed  action 
would  have  any  adverse  effects  on  any 
historic  or  archaeological  resources  at 
KCP.  SRS.  LANL.  or  SNL/NM. 

During  operation,  minor  increases  m 
air  emissions  and  noise  are  expected, 
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but  would  r'c*  exceed  applicable 
emissions  standards  and/or  guidelines 
Therefore,  air  quality  and  noise  impacts 
would  not  be  significant.  Terminating 
the  nonnuclear  missions  at  Mound, 
Pinellas,  and  RFP  would  improve  the 
local  air  quality  near  these  sites,  but  not 
significantly.  Increases  in  water  usage 
would  be  less  than  1  percent  of  current 
usage  at  KCP.  SRS,  and  LANL,  and  less 
than  3  percent  at  SML/NM.  Adequate 
water  supplies  are  available  to 
accommodate  the  increase;  therefore,  no 
significant  impacts  on  water  resources 
are  expected. 

Socioeconomic  and  community 
service  impacts  at  KCP,  SRS,  LANL,  and 
SNL/NM  are  not  expected  to  be 
significant.  The  proposed  action  would 
create  approximately  1,095  jobs  (425 
direct  and  670  indirect)  at  KCP  at  peak 
operations.  Total  in-migration  would  be 
approximately  558  persons.  At  SRS, 
approximately  103  jobs  (45  direct  and 
58  indirect)  would  be  created.  Total  in- 
migration  would  be  approximately  60 
persons.  At  LANL.  approximately  294 
jobs  (115  direct  and  179  indirect)  would 
be  created.  Total  in-migration  would  be 
about  134  persons.  At  SNL/NM, 
approximately  940  jobs  (385  direct  and 
555  indirect)  would  be  created  at  peak 
operation.  Total  in-migration  would  be 
about  515  persons.  The  change  in 
population  daring  the  time  of  peak 
operation  would  he  less  than  1  percent 
at  all  sites  and  the  need  for  additional 
housing  units  would  be  negligible. 
Therefore,  socioeconomic  i.Tipacts  are 
not  significant. 

These  in-migration  estimates  do  not 
take  into  account  such  factors  as 
rehiring  preference  for  displaced 
workers  that  may  result  from  the 
workforce  restructuring  plan  developed 
for  the  site,  as  required  by  section  3161 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993.  Accordingly, 
these  in-migration  estimates  represent 
the  maximum  expected  at  each  site. 

Adverse  economic  consequences  will 
occur  at  Motind,  Pinellas,  and  RFP  due 
to  the  termination  of  nonnuclear 
missions  at  these  sites.  At  Mound, 
approximately  2,846  jobs  (1,070  direct 
and  1,776  indirect)  would  be  lost.  This 
reduction  in  jobs  would  not  increase  the 
unemployment  rate  in  the  year  2000 
beyond  the  projected  baseline  level  of 
5.6  percent.  Earnings  in  the  Mound 
region-of-influence  (those  areas  in 
which  approximately  90  percent  of 
current  DOE  ar.d  contractor  employees 
reside)  would  be  reduced  by  about  $93.1 
milhon.  with  related  decrease  in  the 
total  personal  income  of  $119.3  milhon. 
The  City  of  Miamisburg  would  lose  an 
estimated  $0.8  million  in  income  tax 
revenue  in  the  year  2000  as  a  result  of 


the  loss  of  direct  employment  at  Mound. 
This  loss  represents  a  10  percent  loss  in 
total  income  tax  revenue,  a  9  percent 
loss  in  General  Fund  revenue,  and  a  loss 
of  less  than  4  percent  in  total  actual 
revenues.  The  less  than  1  percent 
change  in  population  after  weapons 
mission  termination  would  create  an 
estimated  600  additional  vacant  housing 
units  The  additional  vacant  housing 
units  represent  less  than  a  1  percent 
increase  in  the  Mound  region-of- 
influence. 

At  Pinellas,  approximately  3,038  jobs 
(1,050  direct  and  1,988  indirect)  v.'ould 
be  lost.  This  reduction  in  jobs  would  not 
increase  the  unemployment  rate  in  the 
year  2000  beyond  the  projected  baseline 
level  of  5.4  percent.  Earnings  in  the 
Pinellas  region-of-influence  would  be 
reduced  by  about  $103.1  million,  with 
a  related  decrease  in  the  total  personal 
income  of  $148.2  milhon.  The  less  than 
1  percent  change  in  population  after 
weapons  mission  termination  would 
create  an  estimated  700  additional 
vacant  housing  units.  The  additional 
vacant  housing  units  represent  less  than 
a  1  percent  increase  in  ^e  Pinellas 
region-of-influence. 

At  RFP,  approximately  1,917  jobs  (750 
direct  and  1,167  indirect)  would  be  lost. 
This  reduction  in  jobs  would  not 
increase  the  unemployment  rate  in  the 
year  2000  beyond  the  projected  baseline 
level  of  5.6  percent.  Earnings  in  the  RFP 
region-of-influence  would  be  reduced 
by  about  $68.5  million,  with  a  related 
decrease  in  the  total  personal  income  of 
$82.2  million.  The  less  than  1  percent 
change  in  population  after  nonnuclear 
weapon  mission  tennination  would 
create  an  estimated  400  additional 
vacant  housing  units.  The  additional 
vacant  housing  units  represent  less  than 
a  1  percent  increase  in  the  local  RFP 
area. 

As  a  result  of  ongoing  planning,  DOE 
hss  revised  the  workforce  estimates 
presented  in  the  EA.  Recently  revised 
workforce  figiires  for  direct  jobs  are 
slightly  different  than  the  workforce 
number  used  in  the  EA  analysis  and 
therefore  the  estimates  of  indirect  jobs 
would  also  be  slightly  different. 
Additional  estimated  direct  jobs  have 
been  revised  to  330  at  KCP  (a  decrease 
of  95).  125  at  LANL  (an  increase  of  10). 
390  at  SNT  (an  increase  of  5),  and  50  at 
SRS  (an  increase  of  5). 

The  proposed  fiscal  year  1994  budget 
projects  a  reduction  in  expenditures  at 
most  DOE  sites  resulting  in  reduced 
employment.  The  reduction  in 
workforce  associated  with  the  budget 
reductions  is  only  estimated  at  this 
time.  The  current  estimate  of  direct  jobs 
lost  at  sites  with  mission  closeouts  is 
1.020  at  Mound  (a  decrease  of  50).  800 


at  Pinellas  (a  decrease  of  250),  and  715 
at  RFP  (a  decrees©  of  15).  The  estimated 
direct  jobs  reduction  would  also  cause 
the  estimated  mimber  of  indirect  jobs 
lost  to  be  less  than  those  used  in  th«  EA 
analysis.  The  revised  workforce 
estimates  do  not  affect  any  impact 
conclusions  presented  in  the  EA. 

Nonnoclear  manufacturing  activities 
associated  with  the  proposed  action 
would  increase  ha2ardous  waste 
volumes  by  less  than  7  percent  and 
would  not  have  significant  impacts  on 
waste  management  at  KCP,  SRS,  LANL. 
and  SNL/NM.  Anticipated  increases  in 
waste  volun'yes  at  these  sites  bt9  well 
within  the  existing  treatment,  storage, 
and  disposal  cspebilities,  Effluents  and 
emissions  due  to  waste  management 
activities  attributed  to  the  prt^osed 
action  would  be  negligible.  Under  the 
proposed  action  sanitary/industrial 
wastewater  volumes  are  projected  to 
increase  at  all  sites,  but  not 
significantly.  At  KCP.  SRS.  and  LANL. 
the  increase  is  less  than  1  percent  over 
the  current  rate  at  these  sites;  at  SKU 
NM.  the  increase  is  less  than  2  percent 
over  the  current  rate  All  sites  have 
sufficient  waste  treatment,  storage,  and 
disposal  capacity  to  handle  the 
projected  increases;  therefore,  no 
significant  impacts  are  expected.  At 
Mound.  Pinellas,  and  RFP,  nonnuclear 
production  waste  streams  would  be 
eliminated;  however,  this  would  not 
result  in  a  significant  impact. 

No  significant  adverse  impacts  to  the 
health  of  the  public  or  workers  is 
expected  from  implementation  or 
operation  activities  associated  with  the 
proposed  action  at  any  of  the  sites. 
Hazard  hidexes  of  less  than  1.0  were 
calculated  for  onsite  and  at  the  site 
boundary  at  KCP,  SRS,  LANL,  and  SNL/ 
NM.  (The  Hazard  Index  is  a  numerical 
indicator  of  the  threshold  between 
acceptable  and  unacceptable  exposure 
levels  of  noncarcinogenic  hazardous 
compounds.  A  Hazard  Index  value  of 
1.0  or  less  means  that  no  adverse  health 
effects  are  expected  to  occur  )  The 
cancer  risk  to  workers  at  KCP,  SRS. 
LANL.  and  SNL/NM  would  be 
insignificant.  The  amount  and  types  of 
chemicals  associated  with  relocated 
activities  would  not  add  significantly  to 
existing  health  conditions  at  these  sites. 
Activities  relocated  to  SNL/NTVI  would 
result  in  annual  cancer  risks  to  workers 
of  6x10  ~*  due  to  the  introduction  of 
certain  chemical  solvents.  The  cancer 
risk  to  the  public  at  SNTVNM  was  less 
than  10"*  annually.  EPA  accepts  a  two- 
level  risk  for  carcinogens  that  depends 
upon  the  compound  class  and  the 
hazard  which  it  presents,  so  that  risk 
lev'els  of  10~'  and  10  ~*  are  considered 
reasonable  (55  FR  60848).  Measures 
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such  as  substituting  less  toxic  solvents 
or  modihing  production  procedures 
would  be  implemented  to  mini.Tiize  the 
cancer  risk  to  workers  at  SNL^^.'M.  No 
significant  radiological  health  effwcts  are 
expected  at  LWl..  S.NL-'NM.  or  SRS  as 
a  result  of  the  proposed  action.  The 
annua!  dose  increment  associated  with 
the  increase  in  tritium  emissions  at 
L\>rL  and  SNLy'NM  would  be  less  than 
0  1  mj-era  and  0.022  m..rem  effective  dose 
equivalent,  respectively.  At  SRS,  the 
annual  dose  increment  would  be  less 
than  0  001  mrem  effective  dose 
equivalent.  These  doses  would  result  in 
an  increased  risk  of  less  than  4.5x10"* 
end  9,8x10"  *  potential  fatal  cancers 
from  1  year  of  operation  at  LANL  and 
SNL/'NM,  respectively,  and  4.5x10"'°  at 
SRS,  The  annual  dose  increment  to 
workers  at  L\NL,  SNL  NM,  and  SRS 
would  be  less  than  0011  mrem.  This 
dose  would  result  m  an  incremental  and 
cumulative  increased  nsk  of  4.9x10"' 
and  1  3x10"'  potential  fatal  cancers, 
respectively,  from  1  year  of  operation  at 
these  sites 

The  accident  profiles  at  each  site 
would  not  change  as  a  result  of  the 
proposed  action  The  probability  or 
consequences  of  potential  accidents 
would  not  increase  appreciably  at  any  of 
the  Sites  since  relocated  functions 
involve  anivities  and  chemicals  that  are 
oirrentiy  being  performed  at 
consolidation  sites. 

The  proposed  action  would  have  no 
cumulative  effects  on  the  Complex. 
becau.se  the  action  represents  a 
consolidation  of  existing  activities  and 
functions,  rather  than  an  initiation  of 
new  activities.  In  most  instances. 
consolidation  would  reduce  potential 
cumulative  environmental  impacts  at  all 
sites  Nonnuclear  activities  now  located 
within  aging  facilities  at  donor  sites 
would  be  transferred  to  sites  with  newly 
re^urblshed  facilities.  These  facilities 
would  be  designed  and  constructed  to 
incorporate  DOE  environment,  safety, 
and  heal'ii  requirements  en  Complex 
reconfiguration  and  meet  all  applicable 
codes  and  standards.  The  facilities  to 
which  the  nonnuclear  activities  would 
be  transferred  already  contain  virtually 
all  of  these  operations,  materials,  and/or 
hazardous  waste  streams  Consolidation 
would  also  reduce  the  number  of  sites 
with  activities  generating  these 
hazardous  mater.als  within  the 
Ccmplex. 

Environmental  Impacts  of  Alternatives 

Environm.ental  consequences 
discussed  above  at  SRS.  LANL,  and 
SNL'NM  under  tiie  propo.sed  action 
would  be  the  same  or  less  under  the 
Mound.  Pinellas,  and  FLFP  alternatives 
and  not  significant  M  the  consolidation 


sites  for  each  alternative  (Mound. 
Pinellas,  and  RFP),  substantial  new 
construction  would  be  required.  If  these 
alternatives  were  selected,  additional 
site-specific  NEPA  documentation 
would  be  required. 

Proposed  Determination 

Based  on  the  Information  and  analysis 
in  the  EA,  IX)E  believes  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
NEPA.  and  that  incorporation  into  the 
Reconfiguration  PEIS  is  not  required. 
DOE  will  make  its  final  determination 
on  whether  to  issue  a  FONSI  or  to 
incorporate  into  the  PEIS  after  the  30- 
day  public  review  period. 

Issued  in  Washington.  DC  this  1st  day  of 
July.  1993. 
Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 
[FR  Doc.  93-16157  Filed  7-7-93;  8:45  ami 
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Morgantown  Energy  Technology 
Center;  Financial  Assistance  Award; 
(Grant) 

AGENCY:  Morgantown  Energy 
Technology  Center.  Department  of 
Energy  (DOE). 

action:  Notice  of  noncompetitive 
financial  assistance  appUcation  for  a 
grant.  .^__ 

SUMMARY:  Based  upon  a  determination 
pursuant  to  10  CFR  600.7{h)(2)(i)(b).  the 
DOE  Morgantowm  Energy  Technology 
Center  gives  notice  of  its  plans  to  award 
a  one  year  Grant  to  Pacific  Gas  and 
Electric,  a  Cahfomia  utility  company,  m 
the  amount  of  $650,000. 
FOR  FURTHER  INFORMATION  CONTACT; 
Thomas  L.  Martin,  L'  S.  Departm.ent  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  Morgantown,  WV 
26507-0880.  Telephone:  (304)  291-4087 
Grant  No.:  DE-FG21-93MC30ieo 
SUPPLEMENTARY  INFORMATION:  The  DOF. 
will  fund  the  allowable  costs  of  the 
Grant.  The  pending  award  is  based  on 
an  unsolicited  application  for  a  research 
project  entitled,  "Technical  Review 
Committee  and  Project  Team  Support  ' 
which  was  submitted  by  Pacific  Gas  and 
Electric.  The  objective  of  the  research 
project  is  the  acceleration  of  the  transfer 
of  advanced  gas  turbine  teriinologies 
from  commercial  aircraft  engines  to 
electric  power  generation  applications. 
The  research  is  structured  to  identify 
high-efficiency  gas  turbine  engine  and 
cycle  combinations  that  potentially 
could  be  developed  and  demonstrated 


by  1997-98  and  comm.ercialized 
between  the  years  200  and  2005. 

The  iustification  for  acceptance  of  the 
unsolicited  propo.sai  is  based  on  the 
activity  being  conducted  by  the 
applicant  using  its  ov.ti  resources; 
however.  Department  of  Energy  support 
of  that  activity  wnll  enhance  the  public 
benefits  to  be  derived  and  the 
department  knows  of  no  other  entity 
which  is  conducting  the  same  research. 

Dated  June  30,  1993. 
Louie  L.  Calaway, 

Director.  Acquisition  and  Assistance  Division 
Mor^ar.:o-/>-n  Er.er^  Technology  Center. 
'FR  Doc  93-16159  Filed  7-7-93;  8;45  ami 
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Morgantown  Energy  Technology 
Center;  Financial  Assistance  Award; 
(Grant  Renewal) 

AGENCY:  Morgantown  Energy 
Technologv  Center,  Department  of 
Energy  [DOE). 
ACTION:  Notice  of  noncompetitive 

financial  assistance  renewal  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.7(b](2)(i) 
Criteria  (A),  the  DOE,  Moigantown 
Energy  Technology  Center  (METC)  gives 
notice  of  its  plans  to  award  a  grant 
renewal  to  Syracuse  University, 
Department  of  Chemical  Engineering 
Department,  c.^o  Office  of  Sponsored 
Programs,  113  Bowne  Hall,  Syracuse, 
NY  13244-1200,  in  the  amount  of 
approximately  SI 50,000  and  covers  a 
twelve  (12)  month  project  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  J.  Harness,  1-07,  U.S. 
Department  of  Energy.  Morgantown 
Energv  Technology  Center,  P.O.  Box 
880,  Morgantown, 'West  Virginia  26507- 
0880.  Telephone:  (304)  291-4089. 
Proairement  Request  No.  21- 
93MC28072.501 

SUPPLEMENTARY  INFORMATION:  The 
pending  award  is  based  on  a  renewal 
application  for  continuing  work 
necessary  to  the  satisfactory  completion 
of  an  activity  presently  being  funded  by 
IX)E  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  continuity  or 
completion  of  the  activity.  The  grant  is 
to  provide  financial  assistance  to 
Svracuse  University  for  conducting 
research  focused  on  the  utilization  of 
low-quality  natural  gas  by  economically 
upgrading  the  gas  to  pipeline  quality  via 
membrane  separation. 

The  objective  of  this  follow-on  effort 
is  to  evaluate  the  potential  usefijlness  of 
m,em.brane  separation  processes  for  the 
removal  of  acid  gases,  water  vapor,  and 
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nitrogen  from  iow-quaiity  natural  gas. 
By  pro\-iding  financial  support.  DOE 
expects  to  stimulate  utilization  of  U.S. 
natural  gas  resources,  reduce  oil 
imports,  and  help  stabilize  our  energy 
supply. 

Iss-.;ed  in  Washington.  DC.  June  30.  1993 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division. 
Morgantown  Energy  Technology  Center. 
(FR  Doc.  93-16158  Filed  7-7-93;  8:45  am) 


Bonneville  Power  Adrr^ln's^ration 

Nctice  of  Intent  To  Prepare  ai 
E'^v'Tonmental  impact  Statement  for 
•ne  Coyote  Springs  Cogeneration 

P'oiecl 

AGE.NCY.  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS) 
under  section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  (NEPA)  (42 
U.S.C.  4321).  

SJMMARr:  BP.\  intends  to  prepare  an  EIS 

"  the  transmission  integration  of 
T'ortldnd  General  Eiectric's  (PGE)  Coyote 
Springs  Cogeneration  Project,  an  electric 
power  generating  plant  proposed  in 
Morrow  County  near  the  City  of 
Boardman,  Oregon.  PGE  has  asked  BP.\ 
to  provide  transmission  integration 
services  over  the  Federal  transmission 
grid  to  one  or  more  points  of  deliver>' 
on  PCE's  transmission  system  in 
Oregon. 

The  Coyote  Springs  Project  v\ould 
have  two  combined-cycle  combustion 
turbines  v\ith  a  tote!  electrical  output  of 
494  megawatts  (MVV).  The  plant  would 
also  supply  approximately  225.000 
kilograms  (500,000  pounds)  of  steam  per 
hour  to  steam  customers.  A  2.4- 
kiiometer  (1.5-mile).  500-kilovolt  (kV) 
transmission  line  and  a  new  substation 
would  be  built  to  interconnect  the  plant 
•.  ;th  a  nearby  BPA  transmission  line. 
About  28  kilometers  (18  miles)  of 
natural  gas  pipeline  spur  would  be  built 
by  Pacific  Gas  Transmission  Company 
(PGT)  from  a  point  on  their  existing 
pipeline  northeast  of  lone,  Oregon,  to 
the  pia-it  Site,  The  proposed 
cogeneration  plant,  transmission  tap 
line,  substation,  and  natural  gas 
pipeline  are  parts  of  a  single  project. 

BPA  has  assumed  the  role  of  lead 
agency  for  the  prciect  EIS  The  Federal 
Energ>-  Reg-ulator/  Comniission  (FERC) 
IS  a  cooperating  agwncy.  The  FERC  will 
f-"  pre;,  anng  an  EIS  for  PGT's  second 

■  irth-.vest  expansion  project  which 

;  "  pcses  140  kilometers  (90  miles)  of 

■  r.v  pipelii.rs  and  compressor  stations 


within  Oregon.  The  pipeline  to  Coyote 
Springs  will  be  evaluated  separately  by 
FERC  in  their  EIS.  BPA  will  summarize 
this  information  in  the  Coyote  Springs 
EIS. 

A  fact  sheet  that  summarizes  project 
specifics,  potential  benefits, 
environmental  considerations  and 
scheduled  events  is  currently  being 
prepared.  Persons  who  wish  to  receive 
the  feet  sheet  or  other  information  on 
the  proposed  project  should  contact  one 
of  the  information  sources  Usted  below. 
DATES:  BPA  has  established  a  30-day 
scoping  period  (beginning  July  8,  1993) 
during  which  affected  landowners, 
concerned  citizens,  special  interest 
groups  and  local  governments  are 
invited  to  comment  on  the  scope  of  the 
proposed  EIS.  Scoping  will  help  BPA 
ensure  that  a  full  range  of  issues  related 
to  this  proposal  are  addressed  in  the 
EIS,  and  also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  proposed  project. 
Comments  on  the  proposed  scope  of  the 
EIS  are  invited  from  all  interested 
parties.  Written  comments  should  be 
sent  to  the  address  identified  below. 
Comments  may  be  made  at  an  EIS 
scoping  meeting  to  be  held  at  Riverside 
High  School  in  Boardman.  Oregon,  on 
July  29,  1993,  from  7-10  p.m. 

the  State  of  Oregon  Energy  Facility 
Siting  Council  (EFSC)  is  currently 
evaluating  PGE's  "Apphcation  for  a  Site 
Certificate  on  the  Coyote  Springs 
Cogeneration  Project."  Oregon's  site 
evaluation  process,  like  NQ'A.  provides 
opportunity  for  public  participation. 
BPA  will  coordinate  its  processes  with 
those  of  the  State  of  Oregon.  The  EIS 
scoping  meeting  will  be  jointly 
sponsored  by  BPA  and  EFSC.  The 
meeting  will  provide  information  on  the 
Coyote  Springs  Plant,  the  Pacific  Gas 
Transmission  Company's  (PGT)  natural 
gas  pipeline,  and  BPA  electrical 
facilities. 

The  draft  EIS  (DEIS)  will  be  circulated 
for  pubhc  review  and  comment.  BPA 
will  provide  a  pubhc  comment  period 
and  pubhc  comment  meetings  for  the 
DEIS.  BPA  will  consider  and  respond  to 
comments  received  on  the  DEIS  in  the 
final  EIS  (FEIS). 

ADDRESSES:  BPA  invites  comments  and 
suggestions  on  the  proposed  scope  of 
the  DEIS.  Send  comment  letters, 
requests  to  be  placed  on  the  project 
mailing  list,  and/or  requests  for  more 
information  to  the  Pubhc  Involvement 
Manager.  P.O.  Box  12999.  Portland. 
Oregon  97212. 

POB  FUR^tER  JNFORUATfON  G-N  "^HIS 
PROJECT  COMACT:  Mr.  Kfeiu^t- 
Bamhart,  BPA  r*roject  Environmental 
Coordinator,  at  i503)  230-3B67.  fax 


number  (503)  230-3984,  or  BPA's  PubUc 
hivolvei^ent  Office  at  (503)  230-3478  in 
Portland;  toll-free  (800)  622-4519  for 
outside  of  Portland  for  questions  and 
(800)  622-4520  for  documents. 
Information  may  also  be  obtained  from 
Mr.  Tom  Wagenhoffer,  Snake  River  Area 
Manager.  101  W.  Poplar.  Walla  Walla. 
Washington  99362.  (509)  522-6227. 
FOR  FURTHER  INFCMA""CN  ON  OFNERAL 
DOE  ENVIRONUEN-  -•  £  ,  £  ,,,  r r  :,  „  jr  emENTS, 
COhfTACT:  Carol  M.  Borgstrom,  Director. 
Office  of  NEPA  Oversight.  E:H-25.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-4600 
or (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  As 
identified  in  DCEs  Regulations  for 
Comphance  with  NTPA  (10  CFR  part 
1021),  Appendix  D  to  subpart  D. 
"Classes  of  Actions  that  Normally 
Require  EISs."  this  proposed  project 
falls  within  category  D6,  "Integrating 
transmission  faciUties"  (i.e., 
transmission  system  additions  for 
integrating  major  new  sources  of 
generation  into  a  Power  Marketing 
Administration's  main  grid). 

Proposed  Action 

BPA  proposes  to  amend  its  General 
Transmission  Agreement  with  PGE  to 
estabhsh  Coyote  Springs  as  a  point  of 
intercormection  for  wheeling  services.  A 
500-kV  substation  and  0.8-kilometer 
(0.5-mile)  transmission  loop  line  to  the 
McNary-Slatt  500-kV  line  will  connect 
the  new  Coyote  Springs  Cogeneration 
Project  with  BPA's  transmission  grid. 
BPA  also  would  install  microwave 
communication  facihties  to  connect 
Coyote  Springs  with  BPA's  existing 
operations  network. 

PGE  proposes  to  build  the  Coyote 
Springs  cogeneration  plant  on  a  site 
within  the  Port  of  Morrow  Industrial 
Park.  Associated  facihties  that  would 
also  be  installed  at  the  plant  site  include 
an  electrical  substation,  oil  storage 
tanks,  water  storage  tanks,  cooling 
towers,  a  workshop,  a  warehouse,  and 
administrative  offices.  PGE  also  plans  to 
build  a  1.6-kilometer  (1-mile)  500-kV 
transmission  line  from  the  plant  to  the 
substation. 

When  the  project  is  complete,  the 
integration  of  the  Coyote  Springs 
cogeneration  plant  into  the  BPA  system 
would  occur  at  the  new  substation 
From  this  substation,  power  will  be 
transmitted  over  the  McNary-Slatt  500- 
kV  line  to  one  or  more  points  of 
dehvery.  PGE  will  pay  BPA  for  this 
service. 

All  proposed  facihties  are  located 
within  the  Port  of  Morrow  Industrial 
Park  near  the  City  of  Boardman,  Oregon. 
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Alternatives  I 

Alternatives  identified  for  evaluation 
m  the  EIS  are;  (1)  The  proposed  section; 
and  (2)  no  action  (the  consequences  of 
not  providing  L'ansfer  services  to  PGE). 

Identification  of  Environmental  Issues 

BPA  plans  to  prepare  an  EIS 
addressing  both  PGEs  Coyote  Springs 
ccgeneration  plant  and  the  associated 
transmission  facihties.  This  decision  is 
the  result  of  two  factors;  (1)  The  Coyote 
Springs  cogeneration  plant  depends  on 
BPA's  transmission  grid  to  deliver 
electricity  to  PGE's  a'stomers;  and  (2) 
no  other  Federil  or  state  agency  is 
currently  preparing  an  EIS  on  the 
Covote  Spnngs  plant.  NTPA  and 
associated  court  rulings  direct  Federal 
agencies  to  consider  the  environmental 
imparts  of  all  connected  actions  even 
when  such  actions  are  proposed  by 
others.  In  the  absence  of  another  EIS, 
BPA  intends  to  scope  its  EIS  so  that  the 
impacts  of  boih  uansmission  elements 
and  the  Coyote  Springs  cogenerations 
plant  are  addressed. 

Issues  presently  identified  for 
consideration  is  the  DEIS  fall  within 
two  categories  as  follows:  Coyote 
Springs  cogeneration  plant:  (1)  Air 
quality  impacts;  (2)  noise  impacts  from 
plant  operation;  (3)  aesthetic  impacts; 
(4)  socioeconomic  impacts  created  by  an 
influx  of  construction  workers  In  a 
sparsely  populated  area;  and  (5)  impacts 
to  nearby  wildlife  areas.  Transmission 
Facihties:  (1)  Removal  of  agricultural 
land  from  production  at  the  substation 
site.  (2)  disruption  of  agriCTiltural 
activities  under  the  transmission  line; 
(3)  potential  effects  of  transmission  line 
tower  constraction  in  wetlands;  (4) 
concern  over  possible  health  effects 
from  exposure  to  electromagnetic  fields, 
such  as  those  produced  by  high-voltage 
transmission  lines,  and  what  those 
effects  might  be;  (5)  aesthetic  effects  of 
a  new  transmission  hne  and  substation 
as  viewed  from  Interstate  Highway  84; 
and   6)  potential  impacts  on  cultxiral 
resources. 

These,  toa^ther  with  any  additional 
is=ues  ident.ried  through  the  scoping 
process,  wi..  ne  e-xa'TLined  in  the  EIS. 

\ii  -txi  in  F  jiiland,  Oregon  on  June  28. 
19  y  3 

Randall  VN    Hijdy. 
Mrr.iiustratc" 

iFK  Doc  93-:f-'64  FUed  7-7-93;  8:45  am) 
eituNG  cooe  m3'm)i-m 
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[Docl<et  Nos.  ER95-723-000,  et  al.) 

PaciflCorp,  ef  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 

Directorate  Filings 

June  30. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  PaciflCorp 

[Docket  No.  ER93-723-0001 

Take  notice  that  PacifiCorp,  on  June 
24, 1993,  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations, 
Contract  No.  93-LAO  714  for  the 
Installation  of  Facilities  at  PacifiCorp's 
Laramie  Substation  between  PaofiCorp 
and  Western  Area  Power 
Administration  CWestem). 

The  contract  provides  for  the 
installation  of  a  13.8  kV  bay  in 
PacifiCorp's  Laramie  Substation  to  serve 
Western's  Rural  Electric  Company  load. 

PacifiCorp  requests  an  effective  date 
of  sixty  days  from  the  date  of  the 
Commission's  receipt  of  its  filing. 

Copies  of  this  filing  were  suppHed  to 
Western  and  the  Wyoming  Public 
Service  Commission. 

Comment  date;  July  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporaticn 

(Docket  No.  ER93-726-O001 

Take  notice  that  on  June  25, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Finch,  Pruyn  and  Company,  Inc. 
(Finch)  dated  January  1, 1988.  This 
agreement  provides  for  transmission 
service  by  Niagara  Mohawk  for  Finch's 
2  MW  purchase  from  the  Feeder  Dam 
hydroelectric  facility.  The  services 
under  this  agreement  have  commenced 
as  of  January  1, 1988. 

Niagara  Mohawk  request  waiver  of  the 
Commission's  notice  requirements,  18 
CFR  §  35.3(b),  35.11. 

Copies  of  this  fiUng  were  se.'-ved  upon 
Finch  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  July  14,  1993,  m 
accordance  vfith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Commonwealth  Edison  Company 

[Docket  No.  ER93-503-0OO! 

Take  notice  that  on  June  23,  1993, 
Commonwealth  Edison  Company 
(Edison)  submitted  for  filing  additional 
cost  data  in  support  ot  tlie  rates 
submitted  for  filing  in  this  docket  on 


March  29,  1993,  pursuant  to  contracts 
between  Edison  and  the  Cities  of 
Batavia,  Naperville,  and  St  Charles, 
Illinois  Edison  renewed  .ts  request  for 
a  June  1,  1993  effective  date. 

Copies  of  this  filing  were  sen'ed  on 
Batavia,  Naperville  and  St.  Charles  and 
the  Illinois  Commerce  Commission. 

Comment  date:  July  14,  1993,  in 
accordance  with  Standari  Paragraph  E 
at  the  ond  of  this  notice 

4.  Northeast  Utilities  Service  Company 
[Docket  No.  ER93-593-0001 

Take  notice  that  on  June  23, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  fihng  additional 
iiiforiTiation  requested  by  the 
Ccmmission  staff  m  the  above 
referenced  docket. 

Comment  date.  July  14, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 

[Dof, ket  No.  ER93-720-0001 

Take  notice  tiiat  on  June  22, 1993, 
(Entergv  Services)  as  agent  for  Arkansas 
Power  &  Light  Company,  Louisiana 
Power  &  Light  Company,  Mississippi 
Power  &  Light  Company,  and  New 
Orleans  Public  Service  Inc.  (collectively 
Lbo  Emergy  Operating  Companies) 
tendered  for  filing  the  Third 
Transmission  Service  Agreement  (Third 
TSA)  betvv'een  Entergy  Services  and 
Entergy  Power,  Lnc.  (Entergy  Power). 
The  Third  TSA  sets  out  the  terms  and 
conditions  of  non-firm  transmission 
service  under  the  Entergy  Operating 
Comp-mies'  Transmission  Service  Tariff. 
which  has  been  filed  in  Docket  No. 
ER91-569-€00,  for  the  sale  of  capacity 
and  energy  to  Associated  Electric 
Cooperative,  Inc. 

Comment  datt:  July  14,  1993,  in 
accordar.ce  with  Standard  Paragraph  E 
at  the  end  cf  this  notice. 

6.  Entergy  Power,  Inc. 

IDocke*  No,  ER93--l^-000l 

Take  notice  tliat  Enterey  Power,  Inc. 
(Entergy  Power)  on  June  22,  1993 
tendered  for  filing  Amendment  No.  2  to 
the  Interchange  Agreement  between 
E;itergy  Power,  Inc.  and  Associated 
Electnc  Cooperative,  Inc.  Entergy  Power 
states  that  the  purpose  of  the  Second 
Amei-.dinent  is  to  amend  Service 
Schedule  LF— Limited  Firm  Capacity  of 
the  Interchange  .Agreem.ent  to  specify  a 
rate  cap  for  capacity  and  associated 
energy  sold  by  Entergy  Power  under  that 
schedule. 

Comment  date:  July  14.  1993,  m 
accordance  wnth  Standard  Paragraph  E 
at  liie  end  of  this  notice. 


7.  Union  Electric  Company 

[Docket  No.  ER93-529-OOOJ 

Take  notice  that  on  June  25,  1993. 
I'nion  Electric  Company  (UE)  tendered 
for  filing  a  request  for  a  char,,c;f'  m  the 
effective  date  of  the  Facilities  Use 
Agreement  (Agreement)  between  UE 
and  Electric  Energy,  Incorporated  (EEI) 
which  was  accepted  for  filing  on  March 
31.  1993.  UE  asserts  that  the  purpose  of 
the  amended  fii;ng  is  to  modify  the 
effective  date  of  the  Agreement  from 
May  28,  1993  to  January  1,  1992  and  to 
request  a  waiver  of  the  Commissions 
notice  provision. 

Comment  date:  July  14, 1993,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8  Wisconsin  Electric  Power  Company 

IDocket  No.  ER93-697-0001 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 

June  21,  1993,  tendered  for  filing  a 
corrected  Exhibit  B  to  the  Power  Sales 
Agreement  and  the  Conjunctive 
Transmission  Service  Agreement 
between  Wisconsin  Electric  and  the 
Wisconsin  Public  Power  Inc,  SYSTEM. 
The  June  7  submittal  incorrectly  listed 
the  voltage  of  the  North  Kaukauna 
delivery  point,  which  was  no*  the 
subject  of  the  filing. 

Wisconsin  Electric  renews  ;ts  request 
for  an  effective  date  coincident  with  the 
initial  receipt  of  service  through  the 
new  delivery  point,  which  is  estim.ated 
to  occur  on  or  about  June  10   1 Q93 

Copies  of  the  filing  have  been  served 
on  the  Village  of  Shnger.  the  Wisconsin 
Public  Power  Inc,  SYSTEM,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date  July  14,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Power  Service 
Corporation  on  Behalf  of  West  Penn 
Power  Company 

IDocket  No.  ER93-728^0O0l 

Take  notice  that  on  June  25,  1993, 
Allegheny  Power  Sen-ice  Corporation 
on  behalf  of  West  Penn  Fewer  Companv 
filed  an  application  for  an  order 
accepting  two  new  delivery  points  for 
service  to  Pennsylvania  Power  &  Light 
Company's  customers  under  an  existing 
Electric  Service  Agreement 

Copies  of  this  filmg  has  been 
provided  to  the  Pennsylvania  Public 
UtiUty  Commission 

Comment  date:  Juiv  14,  1993,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Commonwealth  Edi.son  Companv; 
Wisconsin  Public  Ser\'ice  Corporation 

(Docket  No.  EK&3-724-OO0) 

Take  notice  that  on  June  24, 1993. 
Conunonwealth  Edison  Company 
(Edison)  tendered  for  filing  a  Power 
Sales  Tariff,  dated  June  4, 1993,  and 
Wisconsin  Pubhc  Service  Corporation, 
Inc.  (Wisconsin)  tendered  for  filing  an 
Interchange  Agreement,  dated  June  8. 
1993.  The  Power  Sales  Tariff  provides 
for  Edison  to  make  Firm  Power,  Short 
Term  Power,  and  General  Purpose 
Energy  available  to  a  customer 
whenever  mutually  agreed  upon,  Edison 
also  submitted  a  Service  Agreement, 
dated  June  4, 1993.  to  the  Tariff 
establishing  Wisconsin  as  a  customer 
under  the  Tariff.  The  Interchange 
Agreement  provides  for  the  sale  of 
Negotiated  Capacity  and  General 
Purpose  Energy  to  Edison  upon  mutual 
agreement.  The  Companies  also 
submitted  for  filing  a  Letter  Agreement, 
dated  June  8,  1993,  whereby  Edison  and 
Wisconsin  agree  to  cancel  two  existing 
Letter  Agreements,  dated  May  5, 1987 
and  February  1. 1990.  and  Notices  of 
Cancellation  with  respect  to  those  Rate 
Schedules.  Service  previously  provided 
under  the  Letter  Agreements  will  now 
be  provided  under  the  Tariff  and 
Interchange  Agreement. 

Copies  of  this  fihng  were  served  upon 
Wisconsin,  the  Illinois  Commerce 
Com.mission  and  the  Wisconsin  Public 
Service  Commission. 

Comment  date:  ]u]y  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Washington  Water  Power 
Company 

IDoci^et  No.  ER93-722-000] 
Take  notice  that  on  June  24, 1993,  The 

v\  a'^hlngton  Water  Power  Company 
tendered  for  filmg  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  18  CFR  part  35,  proposed 
dianges  to  its  FERC  electric  service 
tariffs,  Schedule  61 ,  for  the  purpose  of 
deleting  Modem  Electric  Water 
Company  and  the  City  of  Chevyelah  as 
customers.  Washington  Water  Power 
requests  waiver  of  Lhe  Commission's  60- 
dav  filing  requirement. 

A  copy  of  the  filing  was  mailed  to 
Modem  Electric  Water  Company  and 
the  City  of  Chewelah 

Comment  date  July  14,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

12.  Great  Bay  Power  Corporation 

[Docket.  No  ER93-''21-(:»OG: 

Take  notice  tiiat  on  J-une  23,  1993. 
Great  Bay  Power  Corporation  (Great 
Bay),  by  and  through  representatives  of 


its  power  marketing  agent,  tendered  for 
filing  an  Agreement  for  Short  Term 
Sales  between  Great  Bay  Power 
Corporation  and  Bangor  Hydro-Electric 
Company,  dated  as  of  August  1, 1993. 

Great  Bay  states  that  a  copy  of  the 
filing  has  been  sent  to' Bangor  Hydro, 
Great  Bay  also  requests  waiver  of  the 
notice  provisions  of  §  35.3  of  the 
Commission's  Regulations,  so  that 
service  under  the  Agreements  can  begin 
on  August  1, 1993.  for  good  cause 
shown. 

Comment  date:  July  14. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Northeast  Utilities  Service  Company 

[Docket  No,  ER93-219-0021 

Take  notice  that  on  June  21, 1993, 
Northeast  Utifities  Service  Company 
(NUSCO)  tendered  for  filing  a  response 
to  the  Commission's  May  21. 1993  order 
in  Docket  No.  ER93-219-000  regarding 
Interconnection  Agreements  between 
Western  Massachusetts  Electric 
Company  (WMECO)  and  MASSPOWER, 
Inc.  (MASSPOWER),  NUSCO  renews  its 
request  for  an  effective  date  as  originallv 
filed. 

NUSCO  states  that  copies  of  the  fihng 
have  been  mailed  to  MASSPOWER. 

Comment  date:  July  15,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S!.ind,ir(j  Pdrrii;,raj',(:s 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385,214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LowD  Cashell. 

Secret  :jr-\ 
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[Dockat  No«.  8133-3638-000  through 
ST93-39S2-000] 

TransAmerican  Natural  Gas  Corp  . 
Setl-^thplementing  Transaction* 

hilv  \.  \¥i^ 

Take  riOtice  thdt  '.he  fTilowing 
traiLsacticns  nave  bi-*':'.  ^'pcted  'o  'he 
Comrras.'sion  as  b^'.ng  r-'pUrr, >-:.>-. 
pursuar.t  to  part  284  r'  t.'.e 
Cor.mission"s  Te%^J.a']-.r.%  fct.o::^  3". : 
a.nd  312  of  the  Natural  Gas  Polxv  .A,  • 
cf  1978  (NGPA)  secTtion  7  of  the  NGA 
and  sect: or,  5  of  the  Outer  Continental 
Shelf  Lands  Aa.= 

The    Recipient  '  cciumn  in  the 
fcllowmg  table  indicates  the  entity 
receiving  or  purch.-ising  the  natural  gas 
m  ^ach  transaction 

The    Fart  284  Subpart"  column  in  the 
to:  lowing  table  indicates  the  type  of 
transaction 

.•\  "B"  '.ndifates  •-sr<<pr'-niti-n  by  an 
interstate  piptHi.ne  .,/:;  :  '•'"•.\\'.  Jt  m 
intra.st,i*e  p.peKff'  ■•r  a  ,  i  -i;  distribution 
company  pursuant  t;.  ^  2h4  102  of  the 
Conimission's  regu'it:.  :.?  an.:'  >tK:tion 
3n(a:i'Tl  of  the  S(..r'.\ 

A  ■  C    mdicatef  tian.sportation  by  an 
.ntrastate  pipel.ne  on  behalf  of  an 
interstate  piptj.ne  or  a  local  distribution 


pipeline  purs.jant  to  *)  284  122  of  the 
Commission's  regulatujns  and  section 
311(a)(2)  of  the  NGPA. 
A  "D"  indicates  a  sale  by  an  intrastate 

fiipeline  to  an  interstate  pipeline  or  a 
ocal  distribution  company  served  by  en 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission  s 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
Intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  8284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeUne  pursuant  to  §  284  222 
and  a  blanket  certificate  issued  under 
§284.221  of  theCommissiorbs 
regulations. 

A  "G-I"  indicates  tran<;portat:on  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§284.227  of  the  Commission  s 
regulations. 

A  "G-S"  indicates  transportation  by 


shippers  other  than  interstate  pipelines 
pursuant  tc  §  2S4  223  and  a  blanket 
certificate  issued  under  §  284  221  of  the 
Commission's  regulations. 

A  ■•G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  as-signments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  Iccal 
di.slribution  company  pursuant  to  a 
blanket  certiScate  issued  under 
§  284.224  of  the  Commission's 
r^giilaticns 

A  "G-HT"  or  "G-HS"  .ndi-^iste"; 
srdn.sportaticn,  sales  or  assigr.mnr.ts  by  a 
H.nshaw  ^ipehne  pursuant  to  a  blanket 
i.prtificatt  issued  under  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indir.s!es  transportation  of 
natural  uas  on  trie  Outer  Continental 
Shelf  bv  an  interstate  pipeline  on  Liehalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Comm.ission  s 
Herniations. 

,^  "K-S"  indicates  transportation  r-f 
natural  gas  on  the  Outer  Ccnt:ncnt.-ii 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  234.303  of  the 
Comm.ission's  regulations, 
Lois  D  Cashell, 
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ST93-3638     1 

Natura:  ■3as 
Corp 

^fetas  Eastern 
"'ansmteslon 

Cot 

05-03-93 

C 

2D00 

N 

. 

02-06-'^  3  \ 

•-X!9f. 

S'93-3635 

■'-a.'^.sa'^ercar 

"9 '"lessee 

05-03-93 

C 

2,000 
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1 

02-2^-93 

i.-Kjel. 

^a^o^a!  Gas 

.3  as  Pipeline 

i           1 

Corp 

...'O 
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5^93-3640 

Transamenca.'^ 
Natural  Gas 

Ta'^rt.ss«=t^ 
Gas  ':f.*ji!ne 

05-0^-93 

c 

lO.OCO 
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O'-^'S'-  93 
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Ccj 
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ST93-3641 

T'ansarriencar 

'•iaturai  iSas 

05-0^-93 
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03-18-93 

Irdet, 

^4atufal  Gas 

P:peiir,s  Co. 

Corp 

oi  Ar^-^nca. 

ST33-364: 

^'ansar^encari 

■'r„"k,!re  3as 

05-03-93 

c 

30000     N 

1 

0^16-93 

lodet. 

Natural  Gas 

r^  - 

C<yv 

ST93-  3643 

Ai-gooquin  Gas 
^  ransmissior', 
Co 

Ostngas  :>t 
Ma.s.sac'Hj- 
setts  Corp 

05-03-93 

G-S 

10.200,000 

N 

04-14-93 

Inde*. 

STS3->}644 

Tennessee 

Gas  PiDeir-a 
Co 
Tennessee 

Atlas  Gas  Mar 

Keting.  inc. 

DS-03-93 

G-S 

20,000 

N 

04-01-93 

Indel 

ST9:^3645 

Arx>:  Er-ierg-/ 

:^-:':3-  53 

G^S 

200.000 

N 

04-01-93 

indef. 

Gas  P!pelir-e 

^'BCtir^^S  Cot 

Co. 

ST93-3646 

KM  WanenOerg 

Trar«.  L.L. 
Co 

state  Gas  Cc 

05-03-93 

Q 

5.000 

N 

04-01-93 

Indef 

ST93-3647 

KM  Wanefiber9 

Trans.  L.L 
1      Co 

KN  Gas  ^tar- 

05-03-93 

G-S 

50,000 

A 

04-01-93 

04-01-01 
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ST93-3648 

■  '''M  Wattenberg 
■-;a-:s  L  . 

05-0:^&3 

G-S 

170,000 

N 

04-01-93 

4-01-08 

S'' 9.3-364  3 

KM  vVane'-Df':; 
Cc 

3t!on  Ma"- 
agarr.e^l  Cc 

'^^ '''"^' 

1 

5,000 

N 

04-01-«3 

04-01-11 

S^9-3-365C 

B  esc,.. -COS 

"5— 5  3  ■■■■5" 

1    ^     - 

■  ji  --  ':■ 

30,000 

N 

04-01-93 

09-01-07 

5^9  >- 365' 

Ge'^-*>  C-:  * 

05-03-93 

G-S 

50,000 

N 

04-01-93 

04-01-11 

S""53-3652 

i  A'v.ia  E''e'^v 
Resoj'ces 
Cc 

A-a:-  E"6-3, 

C5-03-93 

G-S 

500 

N 

04-01-93 

Indef. 

S''93-3e53 

'  "a-i^.a-xie 
L:ne  Co 

•\;)« 30-10  Gas  h 

,  --03-93 

Q-S 

3.722 

N 

F 

04-01-93 

Indef. 

S"3>-565>4 

Pan^:andi6 
;      Eas'e'"'  Pipe 
Line  Co 

Northern  Indi- 
ana Public 

Servers  Cc 

05-03-93 

G-S 

16,748 

N 

F 

04-01-93 

Indef. 

ST33-3655 

Panhandle 

Eastern:  P^pa 
L.-^e  Cc 

■  Acaaa'vc 
T^aa:.g  Cc 

C5-03-93 

G-S 

300,000 

N 

1 

-1-01-92 

Indef. 

s^;v-365e 

G-and  va!'Gy 
Gas  Cc 

05-03-93 

G-S 

7.2500 

N 

F 

04-01-93 

Indef. 

S"  93-^-36  5- 

="-"-CS  Gas 
►-'ipe-'^e  Cr 

Bo'ae'  P:C-e- 
n^9  Cc 

05-03-93 

B 

75,000 

A 

02-01-93 

Indef. 

5Ta^3658 

j  ^iau;^a.  Gas  '- 
t.  Co  0* 

Arco  Na-v-a 
Gas  Ma-Vet' 
■  ■ '  3    '  '■- 

v,i/— j^-33 

G-S 

200,000 

N 

04-20-93 

Indef. 

5-93-0659 

\a:^'-a:  Gas  P/ 
A'"i6'"ca 

Ucitea  Gas 
Sev,:as  Cc 

:5-^D3-93 

G-S 

300.000 

N 

04-17-93 

Indef. 

ST93._3App 

C'.G  Trans- 
r-  ssior  Cot 

Ei9c--i:  & 
Gai  Go 

:>-:3-33 

G-S 

7,000 

N 

11-01-92 

Indef. 

s-gB-abe^ 

CNG  '-ars- 

Washi'-igto'- 
Gas  L:g'"t 

''s-^::>-3:- 

■  "If-  T' 

30,000 

N 

11-01-92 

Indef. 

S~ 33-3662 

CNG  T-ars- 

E;ect"c  i4 
Gas  Co 

05-03-93 

G-S 

5,000 

N 

11-01-92 

Indef. 

STa3-3653 

CNG  T-ans- 
r-'issio"  Co'T:: 

New  Jersey 

Eiectnc  & 
Gas  Cc 

C'S-c  3-93 

■J-.5 

4,749 

N 

11-01-92 

Indef. 

ST3-3-3664 

CNG  T-ar^s- 

^ubiic  Se'"»''C9 
Eiecr-c  S. 
Gas  C. 

05-03-93 

G-S 

6.150 

N 

11-01-92 

Indef. 

ST9,3-3665 

CNG  '>a--3- 

r^TSSiOn  Cc-TT' 

P'jti'C  Se:A'::e 
Eiectnc  & 
Gas  Co 

05-03-93 

Q-S 

10.000 

N 

11-01-92 

Indef. 

ST9.3-3556 

CNG  T^ans- 
r^.ission  CC'rc 

Gas  Cc 

■:5-5>-9^ 

G-S 

6,650 

Y 

1 

11-14-92 

Indef. 

S "93-366^ 

S'lenand&ah 
Gas  Co 

C^Diunb>a  Gas 
Trans'^.issjon 
Corr- 

05-04-93 

C 

200 

N 

04-01-93 

04-30-94 

ST33-3668 

KN  Energy,  nc 

Ker'  McGes 
Coc 

"■■■  ^' .-«~  •  _ Ci'^    ■ 

G-S 

30.000 

N 

03-09-93 

Indef. 

ST93-36t3 

Tennessee 
Gas  Pipeiine 

Co. 

KCS  Ene-g, 
Marketing, 
inc 

05^4-.3 

■3-  S 

200.000 

N 

04-13-93 

Indef. 

ST93-36:'0 

Coiorado  into' 
state  Gas  Cc  1 

Hetrrienc-'^  & 
Payne,  'cc 

::;'■ -04-- 3  3 

G-S 

40.000 

N 

04-01-93 

Indef. 

ST93-3671 

ANB  Pipeline     ^ 
Co. 

Associated 

Naturai  Gas 

Inc 

.:;S-0-i.-33 

: 

150.000 

N 

04-05-93 

Indef. 

ST93-3€72     \ 

M'OjBve  Pipe-       j 
line  C<;            i 

Sarta  Fe  En- 
ergy Pe- 

05-04 93  ; 

G~  S 

20.000 

N 

04-28-93 

04-27-08 

i 

sources,  iCiC 
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—    II  -  ■■■  - ■-  '— r* 

Est  nnax.      i 
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Aff  Y,A/ 
N^ 
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ST93-3673 

T'arso*  Gas      , 

A.I.'-'  ^'pt?ii'-'.fl 

Co    .     8*     l: 

05-04-«3 

C 

■■c.c-x 

' 

t                 1 

04-15-93  \  inde' 

ST93-36-4 

1 

^-arso*  Gas 

J',5       P     ^,,(4,      -     ^ 

''x:  ,  91  aj. 

05-04-93 

C 

20,000 

N 

C4.-2C^-93  ;  inflef. 

5^93-3675 

Coiur^r;'ia  Gas     i 
"^nsr-'(ss.cr 

Cere 

Coiomcia  Gas 

:f  Of.c 

05-04-93 

Q-S 

2  26S 

Y 

&4.-2^-33  ;  T'db* 

5^93-36^6 

A,s"'a.' .:  "'etru- 

05-04-93 

G-S 

30, 000 

N 

C4-22-y3  1  Iride;. 

^-a-'s'-iss.-:'^ 

•^■^~'  ''.c. 

I 

S^93-3€^ 

'CC'-T' 

'-jonbr.ii  3as 
Co 

Supp(y  Corp. 

05-04-93 

G-S 

2C  -DOO 

N 

> 14-93     ^'idf' 

ST93_3€78 

■'rj'^KIina  Gas 

BrooMand 

05-04-93 

G-S 

75,000 

N 

C4-''5-93  1  '"de!. 

'itars!3'8 

Na^-'ai  Gas 

S' 93-3'; -3 

"^njr«:,ir.e  Gas     1 

A.'i"^.  ^'  V  "*  .'  *'' 

05-04-93 

G 

5  Z'jQ 

N 

G4-2&-93 

Indef. 

ST&3-3680 

Co                                                              ; 

*njrnl,re  Gas 
Co 

E'"-r  Gas 
Ma-Vi--5 

05-04-93 

G-S 

^■'C  ''"^-O 

N 

C4-'3-93 

Indef. 

5^93-368^ 

T^^rK':"«i  Gas 

:!yStfl'"'.S      'C. 

05-04-93 

Q-S 

'  X  y:z 

N 

04--''f^"93 

irdef. 

ST93-3652 

"■^jr:\r'Q  ''Gas 

'  ..,~^  Gas 

05-04-93 

G-S 

' 6C  DOC  ' 

N 

04-08-93 

i^Xjet. 

ST93-3€.a3 

A.v.p  P'^'^^'^e 

■■A  v'/:jr::  -i  Qas 

05-05-93 

G-S 

:,4  -39 

N 

F 

04-^":"-^9o  : 

"■^G'  -5o 

5^9^3684 

Norrwes* 

C,.'.  'a-j...,3'-  Ky- 

05-05-93 

G-S 

20,5^4 

N 

F 

03-39-93 

04-28-99 

ST93-^&5 

NatoTi  jjs  p 
LCc  :-• 
AiTi«'ica 

E    ''I*"   33.5 

''-La^'^-'ri;.; 

05-05-93 

G-S 

•  ,>:  "■GO 

N 

1 

",4-2  4-- 93 

.'■rjp- 

S"r93-3686 

Co 

No.  aija  C.- 
Xs.v"..a*rjs 

05-05-93 

G-S 

•  "^O  C--0 

N 

F 

04-12-93  ' 

if^-def. 

ST93-3687 

M-dwPster^' 
Gas  "'ans- 
rrw^or  Cc 

05-05-93 

B 

•3*  530 

N 

F 

C4-.3S-93 

'reef. 

ST 93-3688 

f^icroa  Gas 

"''■ansr^iSS'O'" 

S,s't--^i,  Inc. 

05-05-93 

G-S 

140.943 

N 

F 

04-O&-93 

inaef. 

3"93-oe89 

Gas  P  L 

N->C  ''a.ispor- 
:,n:>.'r'    inc. 

05-05-93 

G-S 

3  '^4-:  ooo 

N 

1 

C4^23-93 

ir-nf. 

S'93-3f.5<: 

CcD 
'ra^s- 
rcr.'jnentai 
Gas^l 
Corp 

C.nG  p-t-3'u*:- 
-ig  Co 

05-05-93 

Q-S 

400,000 

N 

1 

C4-C9-93 

TKJef. 

ST93-369' 

va^'O  '-ars- 

Gas  ^'CSiriQ 

05-07-93 

C 

2,520 

N 

1 

04-16-93 

indof. 

S"^93-3€92 

Gas  PiDoiire 

Go 

05-07-93 

Q-S 

1,500 

N 

F 

C5-C1-93 

,  irdef. 

ST93-3693 

:  Tennessee 
Gas  P'p9i.re 

Cc 

trv:. 

05-07-93 

G-S 

17,400 

N 

F 

04-23-93 

I  indef. 

ST93-3694 

i  No1^er^.  SatLr 
rai  Gas  Cc 

Nior^'west  Nat- 
!      .jrai  Ga3  Co. 

05-07-93 

B 

158 

N 

F/l 

04-01-93 

tndef. 

ST93-3695 

1  Noftrem  \aVo- 
ral  Gas  Co 

I  W'sconsir  Nat- 
'.jrai  Gas  'Co. 

05-07-93 

Q-S 

1 '  620 

!  ^ 

Fl 

03-01-93 

Indef. 

ST93-3696 

Missjssippi 

Rrvef  T'ans. 

Oorp 
Maturai  Gas  ?■ 

Ar-sc-f'  C- 

05-07-93 

Q-S 

500 

N 

1 

04-01-93 

Indef. 

ST9^-^97 

KCS  E-vergy 

05-07-93 

Q-S 

150,000 

N 

1 

04-24-93 

Indef 

L  Cc  cf 

!      Ma'xetinq, 

AjTTenca 

1      -< 

UMI 
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Docket  No  ■■ 

setter           \       ^^-'^^■^^ 

\ 
t i, —  .„ 

, ■■ — ^ « , 

DatefUeo         ^1^ 
j     sutjpart 

Est  T^^      ■           .  ^ 

tity  ^ 

ST93-3698 

Natural  Gas  P'   !  Vjr^a  Gas 
L  Co  of           j      Corp. 

Anerca           I 

OS-07-93 

G-S 

100,000 

N 

04-27-93 

Indef. 

ST93-3699 

continent?.. 
Gas  PI 
Gore 

05-10-93 

Q-S 

20.000 

N 

04-1 »-93 

Indef. 

S'9:>-370Ci 

Texas  Gas          I  NGC  7:an<i^c' 

OS- 10-93 

G-S 

5.000 

N 

07-11 -«2 

trxJef 

S^5:;u370 ! 

Texas  Gas          ;  '_-.,::'f'rT^oPv•.■■e^'t^ 

05-1CM53 

G-S 

15,000 

N 

04-30-93 

IncM. 

^ransr^.iSSKy"            Ajumir^.'"'- 

Co'""                 '      GorD 

S"9-3-3"'02 

Texas  Gas          :  NCiC  Tra'-ist-c-'" 
"^'ansmssicx'  ■      taf<>n   'nc. 

05-10-93 

G-S 

300,000 

Y 

08-01-92 

Indet. 

8^93-3-03 

tain  Natural      ■      P^peii;''© 
Gas  Cc           i      Corp 

05-11-93 

C 

10.000 

N 

02-02-93 

IrxJef. 

f-*  93-3^54 

Tennessee           A' 00  Natural 
Gas  P'peiifws    I      Gas  Ma'^e;'. 

05-10-93 

G-S 

1.415 

N 

04-08-93 

Indef. 

Cx)                          :ng,  !r«: 

S-9a-~37:}5 

W'liiams  ''iatu-       Vesta  Enerjv 

:,  -....  1 1 53  •  3.-  $ 

800 

N 

F 

04-13-93 

11-01-93 

^Bl  Gas  Co 

Co 

ST93-3706 

Statural  Gas  P, 

NGC  T^a:~spor- 

^^••n-93     G-S 

100.000 

N 

01-26-91 

Indel. 

i  Co    G< 

•JitiQ'X  ■-■€. 

Ame''ca 

S-93-.'3^07 

Naturaj  Gas  P.^ 

L  Co    0« 
Am;3rica 

V  ii<^ro  Gas 
Me'Vet:'''3, 
u  P 

0"^ n-93  •  G-S 

32,097 

N 

F 

05-01-93 

05-31-93 

$"'93-3708 

TnjnkHne  Gas 

C''4G  Pfodoc- 

35_n..-,93  '  G-S 

30,000 

N 

04-30-93 

IndeC. 

Cc                     1       .-9  Ck; 

S'93--3709 

Pannandle          i  Citi/er.s  Gas  & 
Eastern  P'p*?   i      Cowe  -...•iH'T^ 
Line  Co            j 

'  ■-».- 1  '-93 

G-S 

30.000 

N 

04-30-93 

tndef 

£"'93-3710 

Panfiandle          '  C  3iora<)o  inter- 
Eai'srn  P^ps        sis*a  Gas  Co. 

o&^  r--y3 

G 

1,000 

N 

04-15-93 

mdal. 

Lsm  Cc           1 

S^Sj-S-h 

^a;i,^a:x!ie          1  E  "-:>r  G.3s 

05-n-33     G-S 

30,000 

N 

04-29-93 

tnddf. 

Eas'e'^n  P;p6   1      Ma'^f'^'^g, 

Line  Co                 i"c 

S""93-3""2 

Line  Co 

05-11-93 

G-S 

250 

N 

04-11^93 

Indef. 

S"' 93- 37 '3 

Panhandle           ^  F  ■"':<'^  Gas 
Eastern  ^x-*^   '      ^'ta'^■erirg. 

ijne  Cc               '        "nc 

05-11-93 

G-S 

100,000 

N 

04-16-93 

Indef. 

S'9.3-37-4 

Guf^  cASfgy          :   ' -ijnKJinfi  G-iS 
Pipe^'^^  Cc      i       Co 

05-12-93 

C 

10,000 

N 

12-17-92 

Indef. 

S'93-37:5 

sou'ces  Pil     1      L  '6  Co 
Co    LP           1 

05-12-93 

C 

50,000 

N 

05-01-93 

Indef. 

S^9;V-37-6 

Tennessee 

Gas  PipS'ir^e 
Cg 

'■ckjmoia  Gas 

Trarsn^„$s.or 
Corp 

05-12-93 

G 

505 

N 

04-27-93 

Indef. 

c-'q3_.^:!7i  7 

Te'in.^ssee 
Gas  ^x-e-i''* 

>:jma  Gas 
C-orp 

05-12-93 

G-S 

125,000 

N 

05-01-93 

Indef. 

O:: 

S'93-3719 

"^exas  Easter^    j  P'-ii;ac}e!p'--ja 
^'B'^S'^'ssion  !      E'ectr-c  Co. 

OS-; 2-93 

B 

200,000 

N 

04-17-93 

indef. 

S'sa-arao 

w- ^'                             1 

"'"exas  tas'er*^    i  Coto->i.3l  Gas 
TransmisstC'f.  !      Co 
Co-'P                 ■ 

■'':-'2  -93 

B 

35,000 

N 

04-17-93 

Indef. 

S^9r>-3^21 

Nortt"'e^.  \atu-    ,  >  ■iscc:'Ons;n 
ra;  Gas  Co       \      Power  & 

05-12-93 

G-S 

19,889 

N 

F/1 

04-01-93 

11-05-02 

;      Ligh;  Co 

aT93-3722 

Uoit  ^-^i  ^■■w*.     ,  i  '^ermax.  a  Dt 

05-12-93     G-S 

10,000 

N 

F/l 

04-01-93 

Indef. 

ra  'Gas  Cc       •      vision  of 

Nukem,.  inc 

S~  93-3  ■'23 

Wtiiisfon  Baoi'- 

V  nigas  F"«-^cy 

:.S-'2-93     G-5 

256,000 

N 

1 

04-13-93 

12-15-94 

inte'  PI  Cc 

inc 

1 

1 

e 
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Docket  No  ' 


Transporter' 
sailer 


ST93-0724      Mtcicor  Texas 
PtpeNnfl 


Recipier't 


ST9S-3725 

ST93-3726 

S'93-3727 


Core 
Enogex  inc 


Narjrai  Gas 

Pipeiir^e  Cc 
of  Ar^^erca 

Easter" 

Pipeline  Co 
City  of  Hur^ts- 

v^iie  et  ai 


Tennessee 

Gas  Pipeline 

Co 
El  Paso  Natu- 
rai  Gas  Co 
ST93-3723    ■  Ei  Paso  Narj- 
•      rai  Gas  Co 

£"^93-3729       Mtocon  Texas 
Pipei""e 
Corp 
ST93-3730      Widcon  Texas 
I      Pipeiir^e 
I      Corp' 
ST93-3731     I  Northwest 
Pip-enne 
Corp 
S'9a-3"32    I  Wilhstor  Basin 

Inter  PI  Co         Natu'ai  Gas 
LimiteO 

ST93-3733    j  Aigonq'jm  Gas    \  NGC  T-anspof- 
j      "''ansr^jssicn  j      tation   :-■'; 
:       Co 
ST93-3^34       ANR  Ptpe'^e      I  'exaco  C>:is 
Co  '      Ma'K.er'^g. 


tnergy  uo^p 
pn-iiips  "exas 

Bo'-der  ^-pe- 

iine  Co 
■'■''jnk.line  Gas 

Cc    8'  ai 

Nat^^rai  Gai 
P'petine  Co. 
o'  Ar\6nca. 

I  PGA£  Pe^ 

!      sources  Cc 


S'93-3^35    ■  ANP  P^pei  -e 

S'93-3'36       ANR  P'oeime 

Co 
S'33-3'37    i  ANR  Pipei.-e 

Co 

S'93-3'38     :  ANP  P^pei  ^B 
Cc 

S'33-3'39    1  ANR  Pipe-  -e 

Co 
S'"93-3"A0     \  ANR  Pipe"r-9 

Co 
S""33-374'       ANR  P'pe^  -e 


S"'93-3"42 


ANP  Ppe^'-e 

Co 


Gas    ■"': 
''»\  '''lar^'s  od'"^ 

Ma'v,e*:"g  Co. 
'erasna  Gas 

Ma'v.et:-; 

Gas  E^erg,, 
Devsicc-'^'f'nt 

36 ■'^cc  Energy 

Se'-V'Ces  I'x:. 

Z'j>^'~"2':i  Gas 

/^a'C  G.is  Va.'- 
Ket.-g    -c 

's'-as'a  Gas 
Ma-v.e':'-^ 

A,ra  ■  o  Nat,j- 
ral  Gas,  Inc. 
NGP  Pioelin* 


r  - 
S'.C8'  Oil 

Go-'p 
Ar  re--^'  E-ergy 

Co    ^  ^ 
West  ^"Cfja 

Nati^rai  Gas 


UMI 


S''93-3743      Transweste"- 

P'pe^re  Co 
S'93-37'U    :  ^-arsweste^' 

P-pei-ne  Cc 
3^93-3^45    ■  ^'a-sweste'^ 

P'pei'ne  Co 
ST93-3746    !  T-arswes1em 

^■oeima  Cc 
ST93-374"'    •  F-or'aa  'Gas 

■''ansntssicn 

Co  ;        Cc 

S'93-3743    1  Gateway  ^ipe-  Ar:c  Natural 
I      hne  Co.  Gas  MarVet- 

j  ^rg    :-c. 

ST93-3749    I  Gateway  P-pe-  \  Mc^^sa-to  Co  .. 
I      line  Co 

ST93-3750    i  Un'ted  Gas  j  'votcna  Gas 

j      Pipe  Ltne  Go  !      Ccr-p 

ST93-3751     j  United  Gas  \  NGC  ''arspof- 

I      Pipe  une  Co  <      tation,  Inc. 


Part  284    j 
Subpart     I 


Est  max. 
daly  quan- 
tity' 


Aff  y/a; 

N' 


05-12-93 

05-13-93 

05-13-93 

05-13-93 
05-13-93 

05-13-93 

05-13-93 

05-13-93 

05-13-93 

05-14-93 

05-14-93 

05-14-93 
05-14-93 
05-14-93 

05-14-93 

05-14-93 
05-14-93 
05-14-93 
05-14-93 

05-14-93 
05-14-93 
05-14-93 
05-14-93 
05-14-93 

05-14-93 

05-14-93 
05-14-93 


C 

Q-S 

G-S 
G-S 

C 

C 

G-S 

G-S 

Q-S 

Q-S 

G-S 
G-S 
Q-S 

G-S 

G-S 
B 

G-S 
G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 


05-'4-S3  I  G-S 


50  OOC     N 


ODOC 


100OO     N 


9270C 
'23.500 

1 GC  000 

104,000 

10.000 
2.56.000 

625. OCO 

1 00  OOC 

50  COO 
30  000 

50  OQO 

1 0.000 

20.000 

100.000 
50.000 

5C  000 

900 

5C.0OO 

5C.000 

'OC.COO 

12.4:5 

25.000 

1 00  OOC 
104,800 
157.200 


N 


N 
N 

N 

N 

N 

A 

N 
N 
N 


Rate 
sctiadule 


Date  com- 
menced 


03-17-93 


04-25-93 


Projected 

termination 

date 


Indet. 


Inde' 


04-14-93     indef 

I 

65-€'1-93  I  ir-'de' 

04-30-93  I  iidef. 

04--01-93  j  C4-0'-9S 
04-^--93  I  04^'-'3 
03-01-93  \  Inae* 
04-14-93     12-15-94 


'       04-29-93  j  inoG*. 


05^' '•-93  I  indef. 

04-28-93  ;  inde^ 
04-27-93  j  iridet. 
05-^1-93  ■  ir-de'. 

i 

0S-C!-33     indef. 


'J  ty       •J     '         J  vJ 


vdet 


05-^0' 1-93  !  inoef. 
0&-01-93  I  Indef. 
05-^1-93     indef. 

35-01-93  Iroef. 
CS-^1-93  \  icdaf. 
05-01-93  inoef. 
05-^31-93  i  Indef. 


04-23-93 

05-01-93 

05-10-93 
05-04-93 
05-04-93 


Indef. 

08-29-93 

09-07-93 
09-01-93 

09-01-93 
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Docket  No  ' 

f —— 

Transporter/ 
seher 

, .- _„ 

Recip'ant 

1     sutjpart 

Est  -na,                 ^ 
daity  quan-            ,   . 

f^-a'e            Ca»e  co"'-          '     ' '"   '"  ■■' 
Sr-«lLJte            -wv..-;            ',^nHf.^«.r.o: 

ST93-^3^52 

United  Gas 
Pipe  Lrne  C<; 

■  Vesta  Enefqv 
1      Co 

'       "5 "4-,93  ■  3~S 

104300 

N 

05-04-93 

09-01-93 

E"53-3"'.'=3 

united  Gas 
Pip«  Lir^  Cc 

\  Excel  Gas  Mar- 
i      Keting,  inc 

05--4„-9::      3-,S 

102,704 

N 

05-04-93 

09-01-93 

S'9:J-3"'54 

United  Gas 

Pipe  Line  Co 

■  M;d  Lousiana 
i      Ma .1(, sting  Cc 

,)5-'-; 53  1  G-S 

26.200 

N 

06-04-93 

09-01-93 

8^93-3755 

Satural  Gas  P. 

L.  Co  ot 
Arnenca. 

Enron  Gas 
;       inc 

:5---V-93  i  G-S 

i 

1 

150,000 

N 

05-01-93 

IrxJef. 

S'9.3-3756 

ArKa  Er>ergy 
Resources 

C-o 

Aurora  ^a*J'a; 
Gas  & 

.'t-~  -4 S3  1  U-S 

20 

N 

05-01-93 

Indef. 

S'93-3'57 

ScH,jtriem  \atj- 
-ai  Gas  Co, 

Siana  r^v co- 
ca two',',   ;'\: 

:;.&,-  -4- 9C  ;  G-3 

50.000 

N 

05-04-03 

Indef. 

S' 9  3-3  7  58 

Sout^le^n  Natu- 
"=i:  '■.:!as  Co 

w-x>3war-r: 
Markerinc; 
inc 

■■■>6-"<t 03     ,'~i  -S 

10,000 

N 

04-27-93 

Indef. 

S~b3~3  ■"'•( 

lai  Gas  C-o 

Sr'i.t*"wtfe  Co 

05-14-93     G-S 

50.000 

N 

04-24-93 

Indef. 

S"93''.:7':,: 

5o.j:,herrr  Natij- 

.Scana  Hvcio;- 

CS--4-93  i  G-S 

50,000 

N 

05-04-93 

Indef. 

ra;  Gas  Co 

cart>3ns  ;"-c 

S'9:v-3"ei 

CoLtf^em  Natu- 
-a^  Gas  Co- 

Woodwara 
Ma-ve^'c; 

inc. 

:v,--  ■  A-,  Q3 

G-S 

10,000 

N 

04-22-93 

Indef. 

3 '93-3? 52 

■'e^as  Gas 
Gatf^snng 

Sat  Gas  - 1, 
Cc  of  An  6'- 

ca,  6t  5: 

■j5-  1 7-93 

C 

5.000 

N 

05-01-93 

Indef. 

5^9.3-3753 

T^rsrexas 
P)peitP8 

"exaf.  Ea50&"- 
T'ansn-.ss.cr' 
C-orp 

5-17-93 

c 

5,500 

N 

05-01-93 

Indef. 

S'93-3:'64 

Vate'o  "^i-ars- 
n-.iss»or.  L  P 

"■■exas  EastG'- 
Corp 

05-17-93 

c 

9,900 

N 

05-01-93 

Indef. 

S'93-3"65 

v'aie'-c  T'a-s- 

TSSSIOr,   L  P 

i-ai  Gas  Cc 

-^-17-93 

c 

30,000 

N 

05-02-93 

Indef. 

S^gS'^-'So 

Va;ero  "''rans- 
misston    L-P 

'-"cf''aa  Gas 
"^'ansr^'SSicn 

05-^7-93 

c 

25,000 

N 

05-01-93 

Indef. 

3"^93-3767 

Valero  Trans- 
r^issior.,  t.  P 

'oxas  Ea5.ter", 

"ransn'SShOr 

Corp 

".■5--7^Q3 

c 

100.000 

N 

05^1-93 

Indef. 

5793-^768 

Vale'O  Trans- 
■^.isswr  L.P 

Va:ero  ln!e'- 
state  T---:s- 

f^':SSiOr-i  C'Oip 

:  5^- 17-93 

c 

40,000 

N 

05-01-93 

Indef. 

£^93^3769 

: 

East  Ten- 
nessee Natu- 
ral Gas  Co 

D'f6ct  Gas 
S-jpp>>'  Co^;; 

05-17-93 

G-S 

20,000 

N 

05-11-93 

Indef. 

5-9.3-3771: 

^4o^t^e.T!  Natj^ 
'h:  Gas  Cc, 

NatHcrai  Gas 
R  8  sci'j '';,«< 
P 

CS  17-93 

G-S 

100,000 

N 

F/l 

04-23-93 

Indef. 

?-9a-3771      ; 

Trjnkiine  Qas 
Co, 

C<orp, 

05-17-93 

G-S 

30,000 

N 

0S-<J2-93 

Indef. 

$793-3772     j 

Trunk;i'-e  Gas 
Cc 

CNG  Pn;<Jur- 
ing  Co 

05-17-93 

G-S 

25,000 

N 

05-01-93 

Indef. 

S"'93-<3773     1 

TnjnKii.ne  Gas 
Go 

Gas  Co 

05-17-93 

G-S 

200.000 

N 

05-01-93 

Indef. 

ST93-37T4 

i 

Trunkline  Gas 

Co 

Aauiia  Eoe'Cj 
MarK6fir,g 
Corp 

05-17-93 

G-S 

100,000 

N 

05-01-93 

Indef. 

S"'9a-3775 

fcaru.'-aj  Gas  P'' 
LCo  of 
An%enca 

G&R  Eoe'3v, 

CS-17-93 

G-S 

50.000 

N 

05-01-93 

Indef. 

ST93-3776    j 

Natu--ai  Gas  P' 
L  Co  of 
Amenca 

An^cco  Eoe-:> 
T-acipg  Ccrp, 

Ob-' 7-93 

G-S 

15,000 

N 

05-08-93 

Indef. 

ST93-3777 

i 

Cokjmoia  G-^s 
T'-ansniSSJOr" 
Corp 

Washington 
Steel  Corp. 

05-17-93 

G-S 

826 

Y 

F 

05-01-93 

Indef. 

S'93-3778     [ 

Coiunpia  Gas 
Transmission, 

Corp 

Gas  De»ei- 

Opr-ftp*  CO-TD 

0^-7-93 

G-S 

10.200 

Y 

1 

05-01-93 

Indef. 
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Docket  Ho^ 


ST93-3779 

ST93-3780 

STga-OTS" 

ST93-3782 
ST93-3783 

ST93-3784 
S'93-3795 

5^93-3786 
ST9S-3767 

ST93-3788 

ST93-3789 
ST93-3790 
ST93-3791 

ST93-3792 

ST93-3793 

ST9S-3794 

ST93-3795 

Sf9S-3796 
S"^93-3797 
ST93-3798 

S'93-3799 
S""93--380C 

ST93-3802 

ST93-3803 
S'^9:K}8Q4 

ST93-3805 

ST93-3806 


Transpoter' 
seller 


PeCiP'Or^t 


Columbia  Gas      JW  Kinzee 

Transmission 

Corp  I 

Columt)ia  Gas 

Transmission 

Corp 
Columbia  Gas 

Transmtssior 

Cori) 
Enogex  mc  , 


UMI 


Enog©x  'nc 

E"0§e*  inc 

I  Sabre  P'pe 
'      Lire  Co 

'  Satme  P'pe 
j      Una  Co 

{  Transo*^  Gas 
I      Transmission 
j     Co- 

I  "'■'anso**  Gas 
;      Transmission 


El  Paso  Nat'j- 
ral  Gas  Co 

El  Paso  Nanj- 
rai  Gas  Go 

E!  Paso  Na^j- 
rai  Gas  Co 

■'ennessee 

Gas  Pipeline 

Co, 
Tannessea 

Gas  Pipeire 

Co 
Tennessee 

Gas  Pipeline 

Co 
Tennessee 

Gas  Pipeline 

Co 
Eg'jitrans,  tc  . 

United  Gas 

Pipe  Line  Co 
United  Gas 

Pipe  Line  Co 
Un'taO  Gas 

Pipe  Line  Co 
United  Gas 

Pipe  Line  Co 

United  Gas 

Pipe  Line  Cc 
Unrted  Gas 

P'pe  Line  Co 

United  Gas 

P'pe  Line  Co 
Fionda  Gas 

Transmission 

Co 
Fionda  Gas 

Transmission 

Co 
Trans- 

continenta! 

Gas  PI 

Corp 


Equitapie  Gas 

Cc 

providence 

Gas  Cc 

A.rVla  Energy 
ResoiircQs 

Williams  Natu- 
ral Gas  Cc 

ArKia  Energy 
Resocrcss. 

T9;as  PcAar 
CcrP' 

CNG  OrC<5,x- 
ing  Co 

Eagie  Gas 
Markeir-.g  Co. 

Vid-Contirent 
Energy,  Inc. 

Enfaae  Co  ., 

Cir-,a"Oi"  Gas 

Cos.    >^r 

Vaiero  Gas 
Ma'*'eting, 

Tenngasco 
Ccp. 

Bay  S'3*9  Gas 


f-arg-y 


Atia^ta  Gas 
LigW  Co. 

Energy  Sai-^s 

Cc 
Ara*  Q-  i 

Gas  ."•c 
MG  Narufat 

Gas  C'rr 
P":.'!'  I'-r-asta-a 

PDntcrarTa'n 

Natural  Gas 

System 
C'/tec  Indus- 

tnes 
Aquiia  E^e-gy 

Marw,et!'-q 

Corp 
C^ev'0^ 

USA,  -c 
C(ty  0*  Lses- 

turg 

CitrjS  'nousfnal 
Saies  Co 
inc 

Arco  Natural 
Gas  Market- 
ing, inc 


jate  ''led 


Parr  284 
SuDpart 


Est,  max. 
daily  quan- 
tity^ 


05-17-93     G-S 


05-17-93 

05-17-93 

0^-  •  ■=<-93 
:,=-'3--93 
'jS--  ■'  ?-"-93 
05-18-93 
05-18-93 

05-18-93 

05-1 3-93 

:  >-  ■  9-  93 
OS- 18-93 

05-19-93 

:-s-  •  9-93 

05-15-93 

05-19-93 

05-19-93 
05-19-93 
05-19-93 
05-19-93 
05-19-93 

05-19-93 
05-19-93 

05-19-93 
05-19-93 

05-19-93 

OS  19-93 


Q-S 

G-S 

C 
C 
C 

Q-S 
G-S 
C 


Q-S 
G-S 
Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 

Q-S 
G-S 

G-S 
G-S 

G-S 

Q-S 


16.330 


60,000 


50  OCO 


Att,  Y.'A/ 


N 


50,000     N 
5C  000  !  N 


200,000 

100 -DC  0 

105,000 

10,000 

10,000 

50  000  -'  N 


15,000 
206  000 


24,000 

A 

678,700 

N 

2  :^ 5 CO 00 

N 

15,979 

N 

3*  -55 

■■j 

20,960 

N 

115,280 

N 

524,0-00 

N 

25,000 

N 

7,000 

;  N 

50,000 

50,000     N 
N 

1,300 

8.459.000     N 


Rate 
schedule 


Date  com- 
menced 


Projected 

termination 
date 


05-01-93     Indet 


05-02-93 

05-01-93 

05-01-93 

05-^1-93 


Indef. 

Indef, 

Inae' 

1-de* 


05-01-93  I  *ndef 
04-2'-93  I  inde* 

I 

04-30-93  j  Indef, 

05^1-93  ]  Indof 

] 

1 
05-0^-93  i  l'-:)9', 

04-21-93  j  ir-'j.j' 
C&-C1-93  :   incef 

1 

05-0^-93  i  inde'. 


04- '9-33 


09-1 S-93 


04-24-93     Indef 


04-24-93     snaat 


04-20-93 


Indef. 


05-11-93  !  i",ds' 
OS-13-93     C2-1-0-93 
05-^3-93     0&-':>-93 
05-13-93  •  09-' 0-93 
05-1 '0-93     09-^7-93 

05-^ '-93     08-29-93 


05-^ '-93 


05-0^-93 


}-S-2'9-93 


08-29-93 


05-€i-93  I  ir^.jef. 


05-01-93     04-30-94 


05-05-93 


Indef. 
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Dale  niea 

Part  264 

subDar* 

Es-  -a, 

Oa'\'  c^.j  ir.- 

-    ■  .- '  .'9 

La.e  com- 
menced 

Projected 
temiinatoon 

date 

ST93^-38C7 

'rans- 
1      continental 

Jnited  Gas 
P:pe  ;„:'"-e  C-o. 

0  6-  ^  '9-  5  3 

'.J 

169,500 

N 

1 

05-6-93 

Indef. 

Gas  P/L 

CoTi 

S'9;>-38C8 

ANP  PipeiiTie 
Co 

MG  Na*\.-ai 
Gas  C"')'p^ 

I  ^...-  •  %.^  ^  3 

G-3 

30,000 

N 

F 

05-01-93 

Indef. 

ST93_3809 

AN'R  Pipeline 
Co. 

Cnev"'-n  J  S  A 
P'.cx:.jc-to- 
C" 

05-19-93 

G-S 

100,000 

N 

F 

05-01-93 

Indef. 

S^9;>--36"3 

A>jR  Pipeline 
Co 

ANP  f-0'C.,i- 
t'on  Co 

S-19-93 

G-S 

100,000 

A 

05-01-03 

Indef. 

S"^93-3811 

ANR  Pipeni-e 
Cc 

Pen".;'-;:  Gas 
Ma-^etnq  C'.: 

: 3-1 9-93 

G-S 

5,000 

N 

05-01-93 

Indef. 

S'93^-3ei2 

AfiR  Pipeire 
Co 

Arcc  ^'rl^i'a! 
Ga;s  K\a'kB\- 
irg     -c 

33- '  9-93 

G-S 

100,000 

N 

F 

05-01-93 

Indef. 

5^93-35^3 

Valero  Trans- 
mission L  '^ 

■^ennessee 
Gas  Pice'i^e 
r  ,- 

05-20-93 

C 

5,000 

N 

05-01-93 

Indef. 

STQ3-3t14 

'  'ars'T'-SSiOr" 

3'C. 

Ke"i  f-  .-'  Gas 
■"'a''s"--'.,:v3n. 

05-20-93 

C 

50,000 

Y 

01-05-93 

Indef. 

S^'93^3e'S 

Tennessee 

Gas  Pif .;.   -^B 

Co 

Lase'  '■/".:ybi- 

05-20-93 

G-S 

83,325 

N 

05-01-93 

Indef. 

CTq3_,.3a-i5 

"v'~8isee 

Gas  Pipo:i"9 

Co. 

C*^-!' .-"  Corp  .. 

05-20-93 

G-S 

20,000 

N 

04-20-93 

Indef. 

S~ 93-38 17 

Pacific  Gas 
Transmissior 
Co. 

siiie  Nat  ..'ai 
Gas 

C 5-20-93 

G-S 

103,980 

N 

04-23-93 

Indef. 

£-93-3816 

Natural  G  ts  "■ 
L  Co  0- 
America 

T-ans;:«  Gas 
Cc 

: 5-20-93 

G-S 

30,000 

N 

05-01-93 

Indef. 

5^93^38' 9 

Natural  Gas  P/ 
LCo  of 

Northern  Indi- 
ana Pijblic 

Sti".  ',,9  C  :'. 

05-20-93 

G-S 

100,000 

N 

' 

04-29-93 

Indef. 

ST53-3820 

L  Co  of 
America. 

Se3g:,i;  K-.a 
i<6-!-:  Se-',- 
ices   .'^c 

G5-20-93 

G-S 

40,000 

N 

1 

10-01-90 

Indef. 

$"'9.3-3^21 

Natural  Gas  P 
L  Co.  0! 

America 

CMS  Gas  V.ir- 
keting. 

05-20-93 

G-S 

50,000 

N 

05-01-93 

Indef. 

ST93-  "P22 

Florida  Gas 

Transrr,iss!on 
Co. 

Florida  Public 
Utilities 

05-20-93 

G-S 

2,877 

N 

05-12-93 

Indef. 

S'93-'3823 

Rorida  Gas 
Transmission 
Co. 

Q^r.,^rr-5    'nc. 

05-20-93 

G-S 

50,000 

N 

05-01-93 

Indef. 

3-9?-  3t^34 

Trans- 

ccn;,nonta' 
Gas  P  I, 
Corp 

Sei:..;-  War- 

05-20-93 

G-S 

1.883,000 

N 

05-01-93 

Indef. 

ST93-3825 

Columbia  Gji' 
T'a-s^issio^ 
Cr 

Cojr^.'T-.D.a  Gulf 

Coastai  Gas 
Ma  He g  Co. 

-&-20-93 

G-S 

100,000 

N 

1 

05-01-93 

Indef. 

ST9a-3S?6 

Enron  GaS 

05-20-93 

G-S 

130,000 

N 

05-12-93 

Indef. 

Transn-iission 

MarkeTirj 

Co. 

)nc 

ST93-3e2^ 

Acadian  Gas 

P:p6iine  5ys- 

Nat  Gas  PL 
Co  0'  Amer- 
ica, E!  As 

05-21-93 

C 

20,000 

N 

05-05-93 

Indef. 

ST93-3828 

Tennessee 

Gas  Pipeline 

Co 
''ennessee 

Providence 
Gas  Cc 

G5-21-93 

G-S 

60,000 

N 

04-21-93 

Indef. 

STS3-3829 

Eastex  "vd'o- 

vS-21-93 

G-S 

20.500 

N 

05-02-93 

Indef. 

Gas  Pipeline 

carbons   inc. 

Co. 

, 

ST93-3830 

Tennessee 

Gas  Pipeline 
Co 

Pr,DCte.'  & 
GamD'e 
Paper  Pnyj- 
ucts  Co 

Z''y-2'''  ■-93 

G--S 

7,556 

N 

F 

04-23-93 

Indef. 
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Docket  Nc  ' 

T-ans£»ie' 

seJie' 

^tK  C  ^C* 

- ™r" 

Data  filed 

Pal  234    j 
sut>oar! 

Est  f^ajf 
aaily  quan- 
ta, ' 

f— 1— 

A**  Y  A,    i       Rate 
N  1        1   schedule 

Date  cC'Ti-    | 
mencea 

Prciected 

ermirwtJOn 

date 

ST93-3831 

1 

Teooessae 
Gas  =>2a-:'-9 

^::"rr  Gas,  L. 

0&-21-93 

G-S 

•CC  000 

N 

1 

C>-2C-93  :  inde' 

S'9>-3gl2 

Qe>i  Gas 

A',P  p- ^  ne 

05-21-93 

C 

10,000 

N 

1 

,;:^C4..93  ■  ■'-d-- 

1 

I 

P-5a^.'-3 

Cr      £■   Ai 

5'33-3a33 

'D^r^Ga, 

p  pel  -e 

AN^.  P  ::"i!ne 
C-     F*  AJ 

05-21-93 

C 

1,000 

N 

1 

05-01-93 

Indet. 

S'5>-3834    i 

■//"'■''a^s  Na'. 
'a:  3?.s  C: 

Gs"ecB  A-an- 

05-21-93 

G-S 

100 

N 

1 

C-i-22    93 

04-01-94 

-'^V3p35 

P  jet :  ^  s 

so^jt'.^s  Inc. 
■-:„-'"wf-'~'  3as 
Corp 

05-21-93 

G-S 

15.000 

N 

F 

0£r-04-93 

Indef 

S'33-3836     1 

Development 
Associates. 

05-21-93 

G-S 

40,784 

N 

F 

05-01-93 

Indef. 

5-;>-3€37     , 

E  ^as:  Na"..^ 

Inc. 

Natgas  Inc 

05^-93 

G-S 

14,965 

N 

04-10-93 

Indef. 

1 
5 '9  3-, 3533    ■ 

ra:  Gas  Co 

''a^S'fS  133 
P-C9.  '^ 

Nd-'-.'-a  -,:ia5 
=  pe  -9  Co. 

05-24-93 

C 

5,000 

N 

cs-:e"93  , 

:'-ce' 

i 
S'33-3a39 

1 

va  9'?  '-a'-'s 

^anresSAe 

Gas  -"■  pe:ine 

05-24-93 

C 

5,500 

N 

r5^^g._g3 

inde? 

S- 53-3840 

1 

V  aje'o  *'a".s 

Sa'-.^'a.  Gas 

»P€.    -9  Co. 

05-24-93 

C 

22.400 

N 

C>-'C3-3j  ; 

^COft' 

i 

■'.■a.8';  ''a" 3 

E  c'asc  %atu- 

05-24-93 

C 

5,000 

N 

05-08-93 

Indef 

5'53--3842 

/a, 6";  ''3^5 

-a.  Gas  Co. 
'9«as  Eastern 
'■3"s~isston 

05-24-93 

C 

4.500 

N 

05-08-93 

Indef 

S"53-380 

Vae'C  "'ars 

Nc'^r*-  Natu- 

05-24-93 

c 

5,000 

N 

05-08-93 

Indef. 

S'53-3844 

misS'O'^   L  ° 
-.'a-ero  T-ars- 

'ai  Gas  Co. 
A-v:a  E''6rgy 

05-24-93 

c 

10.300 

N 

05-08-93 

Indef. 

3^5:^3345 

Aatci;.-  .a 
Ga!e'?'s 

=5issci..'ce8. 
'9<as  Eastern 
'-a.-c^ission 

05-24-93 

c 

100,000 

N 

03-01-93 

Indef. 

S';v3646 

!      Ga'e--"; 

\a".cA  Gd3 
^i!>elina  Co 

05-24-93 

c 

100,000 

N 

03-01-93 

Indef. 

3*3  3-3847 

Ga'8-9-s 

;'  Ameria. 

'^'■'^ps'ioe 
3  as  =■  peiine 

05-24-93 

c 

100.000 

N 

o:mdi-93 

Indef. 

5^53-3848 

'Aes-^:  '-a-s 

-■  SS  -r-  C- 

E    =^3'--:  NatU- 
■±.  Gas  Pipe- 

05-24-93 

c 

25.000 

N 

12-01-92 

Indel. 

S'53-384S 

Aes'3-  '-a-i 

•"e'l ■ 

■  '',3 ■■.,'3  Gas 
Ps«  -e  Co. 

05-24-93 

c 

10,000 

N 

03-03-93 

Indef. 

S' 93-38  5C 

i  '9rness9« 
Gas  =  w*  ie 

T.riner,  Co(  

05-24-93 

Q-S 

300.000 

N 

^4,.-^4~Sj 

1  c^aei. 

ST93-3851 

Tsr.riassee 
Gas  -^  36.1-^8 

troteum  Corp. 

05-24-93 

G-S 

1,700 

N 

:a -4-93 

Indef. 

1 

S' 93-3852 

Cc 

-j.  Gas  Cc 

P ■-:.:«  ,-  Inter- 
s'a'e  "lat 

06-24-93 

G-S 

100,000 

N 

F/l 

05^' -53 

!  .-^.cef. 

S'93-3863 

1  Scinem  Narj- 

Gas  Corp. 

S"Vi8-  Oil 

05-24-93 

G-S 

10  400 

N 

F/l 

.,3-C--93 

indef. 

S*93-3854 

ral  Gas  Co 

1  A'' .,3  3  -aline 

05-24-93 

G 

50,137 

N 

F/l 

i        :>h:c~33 

Indef. 

S'93-3855 

!      raJ  Gas  Cc 

E-e-ccT'  P  :«- 

■^exas  Eastern 
^ra-s-nission 

05-24-93 

C 

10.000 

N 

1 

C  ■!-(-. '-93 

1 

,  C'Caf. 

S'93-385€ 

"axas  Gas 

'-a-smissic-' 

i     Corp- 

Co'c 
Saaj.'  Ma; 

1        OS.  IPC. 

05-24-93 

G-S 

100,00C 

N 

1 

06-0'  -9C 

inaef. 

UMI 
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uK   -    i^q^ 


^fi67j 


D>:Ke*  -'iC 

"'0C'P'>3"t 

1 

Es    nax. 

daily  quan- 

Cty^ 

Atf.  Y/A/ 
N3 

Rate 

schedule 

Date  com- 
menced 

Projected 

terminatton 
data 

S'S^-SeST 

Texas  Gas 
Ccp 

NGC  Transpor- 
•at'-r-  Inc. 

05-24-93 

G-S 

25.000 

N 

1 

04-01-93 

Indef. 

S^93-  3S58 

:  "exas  Gas 
Transmission 

Gorp 

05-24-93 

G-S 

20,000 

N 

1 

05-07-93 

Indef. 

S193-:^fc59 

1  Natural  Gas  P/ 
L  Co-  of 
America. 

AnadarHo 
Trading  Co. 

05-25-93 

G-S 

20,000 

N 

1 

05-01-93 

Indef. 

ST93-3860 

Columbia  Gas 
Transmission 
Corp. 

\cn-ioast  Ohio 
Natural  Gas 

Corp 

05-25-93 

B 

50 

N 

F 

05-10-93 

Indef. 

S"'?3-3Pt' 

Columbia  Gas 
Transmission 
Corp. 

Nc'-'ftd-;  Ohio 
Na-../:i;  Gas 

05-25-93 

B 

100 

N 

F 

05-10-93 

Indef. 

ST93-3?*::? 

Algonquin  Gas 
Transmissci 
Co. 

3>-6,:;-  Gas 
S. ,::::■  J  Corp. 

05-26-93 

G-S 

120,000 

N 

05-01-93 

Indef. 

ST93-3863 

Algonquin  Gas 
Transmission 
Co. 

Ccionia.  Gas 
Go 

05-25-93 

G-S 

275,000 

N 

05-02-93 

Indef. 

ST93-3864 

Toinkline  Gas 
Co. 

'V, ,r.  ,.;as 

05-26-93 

G-S 

185,000 

N 

05-07-93 

Indef. 

s  ■,?3•^;^f';5 

Trunkline  jas 
Co. 

05-26-93 

G-S 

42,000 

N 

05-01-93 

Indef. 

S"'3';^j„op~ 

Trunkline  Gas 
Co. 

Natic^a:  G.,::-; 
Resou'rfc,!:,. 

05-25-93 

G-S 

50,000 

N 

'.^ 

05-02-93 

Indef. 

ST?3-38-7 

Tr^r.'KuriB  Gas 
Co. 

Cc*.,''-QS  Na:.j- 
ra-  Gas  V'--- 
K6ti-g 

Coasta:  Gas 

05-26-93 

G-S 

100,000 

N 

05-04-93 

Indef. 

S'S:- j66& 

Trunkline  G-^s 

05-26-93 

Q-S 

100,000 

N 

05-08-93 

Indef. 

Co. 

N^a'>,et"^c  Co. 

3""&3  3S69 

Trjnkline  'las 
Co. 

Ca'sx  £'--e'5v 

05-26-93 

G-S 

20,000 

N 

05-08-93 

Indef. 

ST93-38"'C 

Texas  Easte-'i 
T'ar&r^iSSio^ 
Corp 

U'^'O'^  Eiectric 

:5-26~93 

B 

50,000 

N 

05-12-93 

Indef. 

S"9>^3571 

Texas  Easter'-- 
Transm.sS'O^ 
Corp 

,AsS.'X!dt'3C! 

i"'f£s*ate 

05-26-93 

B 

400.000 

N 

05-12-93 

Indef. 

S^93v-??'; 

^^ansmss",,)'^ 

CorT3 

An  ceo  E '■«'::  V 
'-ad^r,g  0:Srr 

3S-2&-93 

Q-S 

1,000.000 

N 

05-08-93 

Indef. 

ST9»j-3€.73 

■'axas  Easte^'" 
T'a,-isr,.sSi(X 
Cot 

- 

vy  5-26-93 

B 

30.000 

N 

05-12-93 

Indef. 

S^5V3e-4 

''axas  Eas'e"-" 
T'ans^Tiiss'or-  i 
Ccrp 

A,-»<,:a  E'-'r'^. 
Ma->-!--"Co. 

:S-26-93 

G-S 

700.000 

N 

05-01-93 

Indef. 

C''93_3g7c     ' 

'oxas  Easts'"! 
''ansn-^ss-o" 
Ccrp 

-Pdco,  Inc 

05-26-93 

G-S 

160.000 

N 

05-01-93 

Indef. 

S'9;>-38?6    , 

Texas  Eas'e^-^ 
T-ansnissic-r  j 

Hirjr  d"  ,:  En- 
e'3,  Co. 

05-26-93 

G-S 

4.000 

N 

05-02-93 

Indef. 

S-^^3-'3i-7 

""exas  Eastern 
Transmss'or 
Corp                : 

Vuma  Gas 

05-26-93 

G-S 

25.000 

N 

05-11-93 

Indef. 

S'^gs-ss's   ! 

'exas  Easte^-i 
■^'ansmssio'^ 
Corp, 

Ar^^eraaa  Hess 
Gcrr 

"5-26-93 

G-S 

100,000 

N 

05-01-93 

Indef. 

S' 93-38 79 

Texas  Easte"^    ■ 

Transrr;ss.cn  ' 
Core                 1 

''te'"nat:0':ai 
r;ii-^f  Cc 

15-26-  93 

G S 

400,000 

N 

05-01-93 

Indef. 

5^93-3880 

"^exas  Eastern    I 

Transniss '■•'" 
Corp 

P'og3i  ^  S  A 
nc. 

^5-26-93 

G-S 

29,000 

N 

F 

05-01-93 

Indef. 

ST93-3861     \ 

Texas  Easta-' 

TransfTi'SSiOfi 
Corp,               ! 

Proaas  .,.,  S  A 
Inc. 

35-26-33 

G-S 

29,000 

N 

F 

05-01-03 

Indef. 

36676 
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— ■" 

Do<:<st  Sc  '  1 

i 

1 

"e':.pient 

Date  filed 

oal  264 

r 

Est  rnax 
Gaiiy  quan-    , 

Af^  Y.A.    j       Pate      1    Data  CO--    1  .^^^S^ 
Ni        1    schedule    1      n^nced      i  ■^^,.^" 

3'9>3a82 

TatAS  ras'e-"     | 

Eastern  Amer- 

05-26-93 

G-3 

25  000  : 

! 

Of- '4-93      ^oe' 

T-a'S"  ssjc  ' 

■ca-  E-e-gy 

n  ^  -^ 

5':*>-33.=  3 

'■3-5'-  ?S»C' 
C-.;t 

3i.~c  :  Fuels 
Co 

05-2&-93 

G-S 

15,000 

N 

1 

C5-<;i-93 

Indef 

3'9?-3e84     ^ 

Nat-- 3'  3  a  5  p 
i~.-.-:a 

Stand  Energy 
Corp. 

05-26-93 

Q-S 

250 

N 

1 

02-28-92 

indet 

i"i^-3izi 

Rangeline  Corp 

05-26-93 

G-S 

50,000 

N 

1 

05-01-93 

Indef. 

S"iiy-3Si6     ; 

OiA^'  Gas 

Arkansas- 
Oklahomer 
Gas  Corp 

05-26-93 

9 

250 

N 

( 

05-01-93 

Indef 

S^'^^MV     ' 

E-v^^o*  Inc  

Ozark  Gas 
Transmission 
System. 

05-26-93 

C 

50,000 

N 

1 

05-01-93 

Indef 

S' 53- 3563 

£-v-:!>9x  Inc  

Ozark  Gas 

Transmission 
System. 

05-26-93 

C 

50,000 

N 

( 

05-19-93 

Indef.                         ^ 

S"j3-333-9 

E-;',^xlnc  

Enron  indus- 
trial Natural 
Gas  Co. 

05-26-93 

c 

20,000 

N 

1 

05-01-93 

Indef. 

5-^3-:5?3 

Comstock  Oil  & 

Gas 

05-26-93 

Q-S 

1.500 

N 

t 

04-01-93 

Indef 

Gas  P*. 

Texas-0hK3 
Gas,  Inc 

05-26-93 

G-S 

112,000 

N 

1 

05-13-93 

Indef. 

S''5V}5  rZ 

:c---9"-al 
Gas  =^  ■- 

Pennzdl  Gas 
Marketing  Co. 

05-26-93 

G-S 

55,000 

N 

1 

05-13-93 

Indef 

5';3^V.3 

CN3  "-a-s 

r".ss-o^  Co 

ANP  Pipeline 

05-27-93 

C 

50.0CC 

k 

i 

C4-Z&-33 

-1^18' 

;"9;^>E  5-- 

Ererg,-  Ce.sd- 
cc^-ert  Corp. 

i)5-27-93 

G-S 

75,000 

N 

1 

35-' 3-33 

trr^c' 

s";>-3?'-^ 

ANR  Garering 
Co 

05-27-93 

G-S 

300,000 

N 

1 

OS-Oi  -33 

rM\j6* 

5'?:->r>: 

^  ;9  _'.9  C, 

S!"  6  ■  Ga;> 

Trading  Co. 

05-27-93 

Q-S 

209,600 

N 

1 

CS--2C-9  3 

C9-1  ^-9:'i 

5~9  3~3c5' 

^"  :=.::  Gas 

Exxon  Corp  .... 

05-27-93 

G^S 

134  90C 

N 

1 

0>-2C^93 

09-* "-93 

s-9;v-355^ 

^  ;'  4  3  '■  d  3^ ; 
_'  -ec  Gas 

i:-a-  -Va-^et- 
^5  *^- 

05-27-93 

G-S 

26  230 

N 

1 

C>-,:3-33 

;9_1 ?_Q3 

5*5]-3c;-? 

U"  '=:  3 as 

V  'c-e '  Energy 

05-27-93 

G-S 

10,000 

N 

1 

C>--->-53 

C9-:~-93 

5")  3-35:: 

"  :a  - "6  3 

■^'  :tr'-  'Gas 

=a5*ex  Gas 
"-a^smission 
Co. 

05-27-93 

G-S 

146,720 

N 

1 

05-.,>-93 

33--i''-93 

5-^35-' 

tc-jit'ans.  Inc  . 

Vesta  Energy 
Co. 

05-27-93 

G-S 

5,060 

N 

1 

C>-<:"-93 

nde* 

s'^vi?: : 

Gas  ~  - 

Oryx  Gas  Mar- 
keting. L.P 

05-27-93 

G-S 

1,542,450 

N 

1 

C5-14-53 

!nd6* 

5^93-35"3 

A    .a~s  .Na-j- 
-a.  3a3  C-: 

United  Cites 
Gas  Co 

05-27-93 

B 

1,000 

N 

1 

GS--04-93 

mdef 

5-5j_3v;i 

C\7-.  '-a's 

City  of  Rich- 

n-vor\d. 

05-29-93 

Q-S 

50,000 

N 

1 

:  :-<: '  -93 

i-Jaf 

5'3>-35:5 

Co  '■a.^'s- 

C:^^  Energy  ... 

05-28-93 

G-S 

100,000 

N 

1 

c>- 13-93 

:'"iCe* 

5'5S-3i3  5 

;  Cm  ~j   '  'A"  S- 

1 

sc..-:e5  Mar- 

05-28-93 

G-S 

:5,'25 

N 

1 

05- -3-93 

S' 33-35-:' 

CNG  ■^-a.rs- 

(^-3  5   ',-'"     CD-'' 

j  AGP  D'rec\ 
i      Gas  S.a  es 

05-28-93 

G-S 

5,000 

N 

1 

05-'!  1-93 

!idgf 

1 
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Dock&{  Uo: 

' 

Transporter' 
s«(ler 

f^ecipffi'-t 

, , , 

"■ate  ft.ftfl 

f'al  284 
s^'ppan 

Est   "-.a.x            ,„    ,     . 
'taii,'  rjuan-            ^   . 

SC'-eOjic 

'"T* ' 

vxiib 

S"93-.390« 

CNQ  Trans- 

fT«SSiOr  Cvi 

WeSf^aCC  C>?v 

05--2fv-93 

G-.S 

5,000 

N 

05-19-03 

tncM. 

£  '■93~-S?'a9 

CNQ  T'-ar.s- 
Tiission  Coa 

Ere'g>  Sd'oS 

05-2e-93 

G-S 

2,500 

N 

05-22-03 

ImM. 

': '3:^39  TO 

CNG  Trans- 
rmsstor.  Corr:. 

C  'G  Gas 

C6-2&-93 

G  -  S 

300.000 

N 

(y  -  ■'   -■■    '■■■-■V.' 

S"9'i-„-^n 

CNG  Trar:s- 
"■'iSS»v>'"  Ojr:: 

E-uitat-e  Do 
so  :r:.es  ^^:.i.'■ 
Keti'-g 

05-28-93 

G-S 

50,000 

N 

05-01-03 

moel 

S'&a-3S12 

CfjQ  T'%ns- 
'^nsS'.rj'-  Cofv' 

Gas  8  E'^«:- 
inc  Co 

..:.=>- 2  &--33 

G-S 

4,000 

N 

05-01-03 

mdef 

?"^93"-.3'^3 

CNG  'r-ars- 
■"^'.isi'jC'"'.  C-.y:: 

Energy  Sales 

C<; 

OS-28-93 

G-S 

5,000 

N 

05-01-03 

Indef. 

S'a:^- 35-^1 

pipe-ine  Zc 

S-.'iat  Ma-Ket- 
,r>g 

06-  28--  93 

G-S 

10.320 

A 

F 

04-01-03 

04-30-03 

S"93--.39'5 

E.  p  Exp-c- 
'atcin. 

C^-  2c^:*3 

G-S 

20.000 

N 

04-01-03 

Indef. 

S'9:>-3S"6 

Sea  BcO'^r- 

'"^f.-fiz-Dil  Gas 
Market"  g 

C5-28-93 

G-S 

20,000 

N 

05-22-93 

Indef. 

S'.5.>3&-.7 

Sea  Rotxr 
P'peir.e  Co 

'^enfv-oil  Gas 
Marl<e!;"«g 

05-2P-93 

G-S 

75,000 

N 

05-22-03 

Irxtet 

$'■9:^351 8 

Nortf'e'r  Natu- 
ral Gas  C<.' 

...  -gr-rt  & 
^ower  Co. 

05-27-93 

G-S 

73.420 

N 

F/1 

05-01-03 

tnctef. 

S'3..3-a9'9 

Ncr"ineT  Natu- 
ral Gas  C-ci 

irg  Cc 

OS- 2  ^-93 

Q-S 

30,000 

N 

F/1 

05-06-93 

Indef. 

S  ^9.3-3920 

Northerr  Natu- 
ral Gas  Co 

•^'•or>ca  Gas 
"'S'-isn-.ssion 

0&- 27-93 

G 

2,300 

Y 

F/! 

05-01-03 

mdet 

S' 93-392". 

Norlfterr  Natu- 
ral Gas  Co 

S,..rCC'.   "nc 

'C'S-i  ~-91 

'-,:3  -  :■:: 

60,000 

N 

F/I 

04-23-93 

Indef. 

ST 93-3922 

MlSSlSS.iPp: 

River  Trar:s 
Corp. 

'<a;..o'..a.l  Ste&l 

CS-2'-93 

G^ 

7,500 

N 

F 

05-01-93 

04-30-94 

S"9:i-3923 

Mississippi 

R^ver  Trars 
Corp 

B-a^'^es  West 
Pi'.aj 

C5"2"-9c 

r, !- 

160 

N 

05-01-93 

Indef. 

S"'93-3&24 

^'aPsrnissfOn 

L.:;uis.ana  Nat- 

..jral  Gas 
'^speiire   inc. 

cs :^  ■•■: 

..-.f  '-:.: 

65,000 

N 

05-14-93 

Indef. 

£"'?:-3925 

CDijrriDfca  3uJt 
"'ansrrjssio^. 

Nttfco  Oi;  & 
Gas   irn:. 

05-27-93 

G-S 

50.000 

N 

05-14-03 

Indef. 

S  "'93-3926 

Co!ump!a  Gas 
Transntssioo 

COTD 

tnc  Power 

^5  ^7-93 

G- £ 

600,000 

Y 

05-1^-03 

indef. 

"^33-3927 

Natural  Gas  P     - 

L  Co.  of 
Arienca 

"e.as  P:-A6r 

05-27-93 

G-S 

60,000 

N 

10-06-88 

Indef. 

S'9S-3y28 

Neturai  Gas  c>     ; 

L  Co    'Jl               i 

AjT^'^ta. 

vv..:-C'CJv--ard 

:^^ 27-93 

G-S 

20,000 

N 

05-20-93 

Indef. 

ST 53-3929 

Texas  Gas 
Transmission 
Corp 

Cor^^cc  ,':\.  

05-28-53 

G-S 

20.000 

N 

05-01-03 

kKM. 

s^^:^s930 

Texas  Gas 

Tra"'Srn!SS!f:'-'  i 
Cot               ' 

C-.:rp 

05-2&-93 

G-S 

50.000 

N 

05-18-03 

Ind««. 

£T9:3-393i 

ONG  Trars-        : 
r^'SStor  C'O^      ; 

Wfltian";s  Natu- 
'ai  Gas  Ca: 

*?-?R-93 

C 

50,000 

N 

05-02-93 

Indef. 

S'93-a932 

ONG  Trans- 
mission Co      f 

W  iiiarrts  Nan> 

rai  Gas  Co 

.J^-2&-93 

C 

10,000 

N 

05-01-03 

Indef. 

S^9:>-3933 

WUrrsfon  Basir'     ; 
Eiter  P'l  Cc.    : 

K\  Er.Ofgv    Ir^C 

OS-2&-';.3 

G-S 

11,717.632 

N 

05-01-93 

05-14-03 

S'93-3934 

■yVilttston  3as:n 

'3.ur-,C'0*  Gas 

05-28-93 

0    ■    -   n> 

353,154 

A 

04-29-93 

07-31-94 

S^9.'V-39..35 

■/.'■'"'S'O^  r<,^,r     j 

Ef3''  CO'ip 

:'S-2S"93  ■ 

-G-S 

5,500 

A 

05-01-93 

03-31-98 

ST93-3936     , 

W' Mis  ton  Bas>r    j 

i'"'e'6n«rgy 

CCTP 

0&-28-93  1 

G-S 

2,000 

N 

F 

05-01-03 

06-30-03 
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Docket  No  ' 

Transcwfter 
sel'9'' 

RdCiC'6"' 

[)atH(lled 

■'          T 

Pan  284 
subpart 

- 

Est-  max. 
daily  quan- 
tity^ 

Aft,  Y'/Sw' 
N' 

Rate 
schedule 

Date  com- 
menced 

Projected 

termination 

nate 

ST93-3937 

1 

WMltstor  Basir 

Coastal  Gas 

05-28-93 

G-S 

'37  725     A 

i 

04-30-93 

06-1 &-94 

<r\B!  PL  Co 

Mari«:8ting  Co. 

ST93-39:38 

Wiilistor  Basi" 
'"ter  PL  'Co 

Hiia-^d  Partners 

05-28-93 

G-S 

99  55C 

A 

1 

05-03-93     05-51-93 

i 

S-93-3939 

Wiilistor  Basm 
inter  PI  Co. 

Kocn  Mydro- 
cartxxi  Co. 

05-28-93 

G-S 

■106 ''''8 

A 

1 

05-01-93  j  04-30-S6 

1 

ST 93-3940 

Q'l-estar  Pice- 
iire  Cc 

Cotofado  Inter- 
stats  Gas 

Zc    9t  al. 

05-26-93 

G 

10,000 

N 

1 

C5-<;'i-93  i  mdef. 

5^93-3941 

Questa:  Pi  Ce- 
line Go 

Co'Cfaac  inter- 
state Gas 

05-28-93 

Q 

100.000 

N 

1 

05-01-93  i  inoef. 

S'93-3942 

Questar  P1&4- 

!re  Cc 
"^gnnessee 

LO      9     d. 

05-28-93 

G-S 

1.000 

N 

1 

05-0^93     l-^aef. 

S'93-3943 

Mer,Ci<ir'  Va- 

05-28-93 

G-S 

4   MO 

N 

1 

05-01-93 

Indef. 

Gas  p'ce^'^e 

ket:^'g  & 

Co 

'-a- a  Corp. 

ST93-3944 

Gas  =^rG"e 

3a c  'd   O'  & 
;>js.    -:C- 

05-28-93 

Q-S 

6.300 

N 

1 

05-02-93 

Indef. 

Cc 

S'93-3945 

'snr653'>e 

Gas  p'i;a' "« 
Co 

3'9'a''  Gas  Co 

05-28-93 

G-S 

1,wOO,000 

N 

1 

04-29-93 

inaef. 

ST93-3946 

Tennessee 
Gas  Pipetine 
Co. 

Comerstxe 
Production 
Cojp. 

05-28-93 

G-S 

•5C.0Q0 

N 

1 

05-01-93 

Indef. 

ST93-3947 

Kern  River  Gas 
Transmission 

Co 

CanwestGas 
SuppJy 

U.SA,  Inc. 

05-28-93 

G-S 

25.000 

N 

F 

05-01-93     irirfef. 

1 

5^93-3943 

CNG  '^a'^s- 
nission  Corp. 

Ctty  ot  Rtch- 
nxjnd,  et  ai. 

05-28-93 

G-S 

9.125 

N 

1 

05-^01-93 

iraef. 

S'93-3549 

Delhi  Gas 
P'peiine 
Core 

Nat  Gas  p'' 

Cc    0'  \r^er- 
■■-R  9'  aJ. 

05-28-93 

C 

20.000 

N 

1 

05-12-93 

Indef. 

ST93-3950 

Lone  Star  Gas 
Co. 

E:  ^'-isc  Natu- 
ral Qas  Co., 
et  al 

05-28-93 

C 

45,000 

N 

1 

05-^1-93 

Indef. 

ST93-395' 

Lone  Star  Gas 

0  -^ 

Trans- 

05-28-93 

C 

35.000 

N 

1 

05-^2-93 

Indef. 

^V 

CO'^  ti'"''6"~'*dtj 

=^'peMPe  Co 

S'93-3952 

Lcrie  Star  Gas 

Texas  Bcr'jer 

05-28-93 

C 

7,500 

N 

1                         05-01-93  I  lnrje» 

Co, 

Pipe.ir.e  Co. 

I 

1 

'  Notice  0*  tra'^sacTions  2oes  ^ot  :;on8titutB  a  determination  ttiat  filings  comply  wtti  Commission  regulations  in  accordance  with  Order  No.  436 

;finai  r-jie  ano  notice  'eo-issti'-g  s,^cpi9-r-«ntal  comments,  50  FR  42,372,  10/10/85). 
^  Estinaiaa  r^^'^'.^r-  cbi  v  v:l.."-cs  "Ciudes  volumes  recxxted  bv  the  filina  company  m  MMBTU.  MCP  and  DT 


-zbii' Id iBu '••=!.«'■  ■;.>•   ..di  V  v,i..-  '->  ".,iudes  volumes  reported  by  the  filing  company  in  MMBTU.  MCP  and  DT 

'Affiiiaoon  0*  'spo'-'-'g  :or^pary  ":  er-'ties  involved  in  the  transaction.  A  V'  indicates  affiliation,  an  'A'  indicates  ma^Ket  rig  affiliation,  and  an 
■"N"'  :r^dicat9s  ^c  af^'-'a^on 


!FR  Doc  93-16039  Filed  7-7-93;  8:45  am) 
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[Docket  No.  CP93-51 4-000] 

Columbia  Gas  Tfansmisslon  Corp  ; 
Request  Under  Blanket  Autnorlzatior 

July  1, 1993. 

Take  notice  that  on  June  24,  1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia],  1700  MacCorkle  Avenue, 
SE..  Charleston,  West  Virginia  25314. 
flkd  ;n  Docket  No.  CP93-^5 14-000  a 
request  pursuant  to  §§  157.205  and 
137  212  of  the  Commission's 
Reg^jiations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157,212)  for 
authorization  to  constract  and  operate 
the  facilities  necessary  to  estabUsh 


twelve  new  delivery  points  to  existing 
wholesale  customers,  under  Columbia's 
blanket  certificate  issued  in  Docket  No 
CP83-76-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  the  facilities  to  establish  four 
delivery  points  for  Columbia  Gas  of 
Ohio,  Inc.,  two  delivery  points  for 
Columbia  Gas  of  Pennsylvania.  Inc  .  and 
six  delivery  points  for  Mountainper  Gas 
Company  for  use  as  commercial, 
residential,  and  industrial  purposes. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Com.mission's  Procedural  Rules  (18  CFR 
385,214)  a  motion  to  intervene  or  notice 
of  inter%'ention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  tn  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  auL^iorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary 
[FR  Doc.  93-16048  Filed  7-7-93;  8:45  am] 
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[Docket  No.  CP9»-526-000] 

Rorlda  Gas  Transmission  Co  ; 
Request  Under  Blanket  Authorization 

July  1    1993 

Take  notice  that  on  June  29,  1993, 
Florida  Gas  Transmission  Company 
(FGT],  1400  Smith  Street,  P  O.  Box 
1188.  Houston,  Texas  77251-1188,  filed 
:n  Docket  No.  CP93-526-O00  a  request 
pursuant  tu  §1,57,205  and  157,212  of  the 
Ck)mnussi on  s  Regulations  under  the 
Natural  Gas  Act  (IS  CP'R  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  deliverv  point  tt, 
acccmmodate  deliveries  to  Gas  Utility 
District  No.  1,  of  the  Pansh  of  East 
Baton  Rouge,  Louisiana  (East  Baton 
Rouge),  under  FGT  s  blanket  certificate 
issued  in  Docket  No.  CP82-353-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  ai!  as  more  fully  set  forth  in  the 
request  that  is  on  file  uith  the 
Commission  and  open  to  public 
inspection 

FGT  proposes  to  conslmct  and 
"perate  e  new  tap,  a  side  valve,  minor 
ccnnt^cting  pipe,  and  appurten.ant 
f'-icihties  on  its  30-ii5ch  mainhne  in  East 
Eaton  Rouge  Pansh,  Louisiana,  m  order 
to  accommodate  gas  deliveries  to  East 
Baton  Rouge,  It  is" stated  that  FGT  will 
L-ansport,  on  an  intemiptibie  basis,  up 
to  3,0C0  MMBtu  of  natural  gas  per  day 
and  up  to  1,09,5.000  .MMBtu  of  natural 
gas  per  year  for  delivery  to  East  Baton 
Rouge,  It  is  also  stated  tliat  East  Baton 
Rouge  will  reimburse  FGT  for  all 
construction  costs,  estimated  to  be 
.555,000. 

Any  person  or  the  Com.m,ission's  stfl'f 
may.  within  45  days  after  issuance  of 
the  mstant  notice  by  the  Commission, 
hie  pursuant  to  Rule  214  of  the 
Commiission's  Procedural  Rules  (18  (TF 
385.214)  a  motion  to  intervene  or  rct..e 
of  intervention  and  pursuant  tn  . 
§  157.205  of  the  Regulations  urider  the 
Natural  Gas  Act  (18  CFR  157,205)  a 
protest  to  the  request  If  no  protest  ;s 
filed  Within  the  time  allowed  therefor, 
toe  proposed  artivity  shall  be  deem.ed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fihng  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasbeU. 
Secfftary 

TR  Doc,  93-16049  Filed  7-7-93,  ft  4^.  am] 
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[Docket  No.  TM93-1&-4-00CJ 

Granite  State  Gas  Transmission  inc. 
Proposed  Changes  In  Rates 

July  1. 1993. 

Take  notice  that  on  June  28, 1993, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  Second 
Revised  Volume  No,  i ,  ()';,i<;nal  Sheet 
No.  28C,  containing  c  r.enges  in  rates  for 
effectiveness  on  juiv  ~,  1993. 

According  to  Granite  State,  its  filing 
flows  through  to  its  customers  costs  that 
will  be  directly  billed  to  Granite  State 
by  Algonquin  Gas  Transmission 
Company  (Algonquin).  Granite  State 
further  states  that  Algonquin's 
restructuring  compliance  filing  in 
Docket  No.  RS92-28-000  has  been 
accepted  by  the  Commission,  effective 
June  1,  1993.  Prior  to  restructuring. 
Granite  State  purchased  a  portion  of  its 
system  gas  supply  from  Algonquin 
under  its  Rate  Schedtilea  F-2  and  F-3. 

According  to  Granite  State,  on  June  7, 
1993,  in  Docket  .No  RP93-137-O00, 
Algonquin  filed  a  limited  Section  4 
filing  to  recover  from,  its  former  sales 
customers  Gas  Supply  Inventory 
Reser\'aLion  Charges  that  Texas  Eastern 
Transmission  Corporation  proposed  to 
direct  bill  Algonquin,  Granite  State 
further  states  that,  on  Original  Sheet  No. 
28C,  It  has  allocated  to  its  customers  the 
direct  billed  costs  proposed  to  be 
recovered  bv  Algonquin  in  its  filing  in 
Docket  No,  RP93-1 37-000  on  the  same 
basis  used  by  Algonquin  in  its  direct 
billings  to  Granite  State 

Granite  State  further  states  that  copies 
of  its  filing  were  served  on  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
luly  9, 1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loi*  D  Ca&heil, 
Secretary. 

[FR  Ekx;  93  - 16040  Filed  7-7-93;  8:45  am] 
BiujNG  cooe  rn-cn-M 


[Docket  No  TM93-  i-',.,4,0CK) 

Granite  State  Gas  Transmission  Inc.; 
Proposed  Changes  m  Rates 

July  1. 1993. 

Take  notice  that  on  June  28. 1993, 

Granite  Statp  !  „.'  TT-i'itoiission,  Inc. 
(Granite  Statt,.  ttmabrbd  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  Original  Sheet 
No.  28D.  containing  changes  in  rates  for 
effectiveness  on  July  7, 1993. 

According  to  Granite  State,  its  filing 
flows  through  to  its  customers  costs  that 
wriU  be  directly  billed  to  Granite  State 
by  Algonquin  Gas  Transmission 
Company  (Algonquin).  Granite  State 
further  states  that  Algonquin's 
restructuring  compliance  filing  in 
Docket  No.  RS92-28-000  has  been 
accepted  by  the  Commission,  effective 
Jime  1,  1993.  Prior  to  restructuring, 
Granite  State  purchased  a  portion  of  its 
system  gas  supply  from  Algonquin 
under  its  Rate  Schedules  F-2  and  F-3. 

Granite  State  further  states  that,  on 
June  4,  1993,  in  Docket  No.  RP93-135- 
000,  Algonquin  filed  a  limited  Section 
4  filing  to  pass  through  to  its  customers 
Gas  Supply  Realignment  Costs  proposed 
to  be  billed  to  Algonquin  by  Texas 
Eastern  Transmission  Corporation. 
According  to  Granite  State,  on  Original 
Sheet  No.  28D,  it  has  allocated  to  its 
customers  the  direct  billings  by 
Algonquin  on  the  same  basis  used  by 
Algonquin  to  direct  bill  Granite  State. 

Granite  State  further  states  that  copies 
of  its  filing  were  served  on  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385  211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  9. 1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-16041  Filed  7-7-93;  8:45  amj 
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[Docket  No.  TM9:^-1 5-4-000] 

Granite  State  Gas  Transmission  Inc.; 
Proposed  Changes  in  Rates 

Jiily  1,  1993  I 

Take  notice  that  on  June  28,  1993, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  StateL  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
RevTsed  Volume  No  1.  Original  Sheet 
Nos.  28A  and  28B,  containing  changes 
in  rates  for  effectiveness  on  June  1, 1993 
and  July  ^.  1993.  respectively. 

According  to  Granite  State,  its  filing 
flows  througn  to  its  customers  costs  that 
will  be  directly  billed  to  Granite  State 
by  Algonquin  Gas  Transmission 
Company  (Aigonquin).  Granite  State 
farther  states  that  Algonquin's 
restructuring  compliance  filing  in 
Docket  No  RS92-28-O00  has  been 
accepted  by  the  Commission,  effective 
June  1.  1993  Prior  to  restructuring. 
Granite  State  purchased  a  portion  of  its 
system  gas  supply  from  Algonquin 
under  its  Rate  Schedule  F-2  and  F-3. 

Granite  State  further  states  that  on 
June  4,  1993,  in  Docket  No.  RP93-134- 
000,  filed  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No  1,  to  flow  through  to  its 
customers  two  increments  of  Account 
No  191  costs  that  will  be  directly  billed 
to  Algonquin  by  its  upstream  suppher, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  According  to  Granite 
State,  on  Original  Sheet  Nos.  28A  and 
28B,  It  has  allocated  each  of  the  two 
increments  of  the  direct  billed  costs  to 
Its  customers  on  the  same  basis  used  by 
Algonquin  in  its  direct  billings  to 
Granite  State. 

Granite  State  further  states  that  copies 
of  its  filing  were  served  on  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 

Hampshire 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 

to  intervene  or  protest  with  the  Federal 
Energy  Regulaton,'  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Praaice  and  Procedure  (18  CFR 
385  211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  9, 1993  Protests  will  be  considered 
by  the  Commission  m  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  m.ust  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  C«shell. 

Secretary 

[FR  Doc  93-16050  Filed  7-7-93;  8:45  am] 
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Las  Vegas  Energy  Storage  Umrted 
Partnership;  Application  tor 
Determination  of  Exempt  Wholesale 
Generator  Status 

July  1,1993. 

On  June  21.  1993,  Las  Vegas  Energy 
Storage  Limited  Partnership,  Suite  900, 
4365  Executive  Avenue,  San  Diego, 
CaUfomia  92121,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
appUcation  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  applicant  is  a  limited  partnership 
that  will  be  engaged  directly  and 
exclusively  in  the  business  of  owning 
and  operating  a  pumped  storage 
hydroelectric  project  of  100  V^  to  200 
MW  in  Jean,  Nevada,  and  selling 
electrical  power  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capital  Street, 
NE..  Washington.  DC  20426,  in 
accordance  with  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  appUcation.  All  such  motions  and 
comments  should  be  filed  on  or  before 
July  16, 1993  and  must  be  served  on  the 
applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-16045  Filed  7-7-93;  8:45  am] 

BAXMO  COOC  a717-01-M 

(Docket  No  TQ93-1  3-25-O00; 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

July  1, 1993. 

Take  notice  that  on  June  29. 1993. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  Eighty-Ninth 
Revised  Sheet  No.  4  and  Forty-Eighth 
Revised  Sheet  No.  4.1,  to  be  effective 


July  1,  1993.  MRT  states  that  the 
purpose  of  the  instant  filing  is  to  reflect 
an  out-of-cycle  purchase  gas  cost 
adjustment  (PGA). 

MRT  states  that  Eighty-Ninth  Revised 
Sheet  No.  4  and  Forty-Eighth  Revised 
Sheet  No.  4.1  reflect  an  increase  of  0  87 
cents  per  MMBtu  in  the  commodity  cost 
of  purchased  gas  from  PGA  rates 
contained  in  the  out-of-cycle  PGA  filing 
to  be  effective  June  1,  1993  in  Docket 
No.  TQ9 3-1 2-2 5-000.  MRT  also  states 
that  smce  the  May  28,  1993  filing  date. 
MRT  has  experienced  changes  in 
purchase  and  transportation  costs  for  its 
system  supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commission  regulations. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRT's 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  .Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  9,  1993.  Protests 
will  be  considered  by  tlie  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becom.e  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caishell, 
Secretan,' 
(FR  Doc  9V16051  Filed  7-7-93;  8:45  am] 

MJJNQ  C00€  f717-01-« 

[Docket  No.  CP93-524-000] 

Northwest  Pipeline  Corp.;  Request 
Under  Blanket  Authorization 

July  1,  1993. 

Take  notice  that  on  June  29. 1993. 
Northwest  Pipehne  Corporation 
(Northwest),  295  Chipeta  VVav.  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP93-524-000  a  request  pursuant  to 
§§157  205,  157.211,  and  157,216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211,  157.216)  for  authorization  to 
construct  and  operate  an  upgraded 
metering  facility  under  Northwest's 
blanket  certificate  issued  in  Docket  No, 
CP82-433-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
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forth  m  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  abandon,  in 
par*,  existing  natural  gas  metering 
facilities  at  the  Ritzville  Meter  Station 
and  to  install  upgraded  replacement 
facilities  at  the  station,  located  in 
Adams  County.  Washington.  Northwest 
states  that  the  facilities  are  required  to 
better  accommodate  existing  deUvery 
obligations  to  The  Washington  Water 
Power  Company  (Water  Power). 
Northwest  explains  that  the  existing 
facihties  are  obsolete  and  inadequate.  It 
is  stated  that,  inter  alia,  the  existing  4- 
inch  positive  displacement  meter  would 
be  replaced  by  a  3-inch  turbine  meter, 
and  the  two  existing  1-inch  regulators 
would  be  replaced  with  two  new  1-inch 
regulators  with  35  percent  trim. 
Northwest  states  that  the  changes  would 
increase  the  maximum  design  delivery 
capacity  from  1,033  MMBtu  equivalent 
per  day  to  about  1,868  MMBtu  per  day, 
at  an  ouUet  pressure  of  150  psig. 

Northwest  estimates  that  the  total  cost 
of  the  project  would  be  approximately 
548,335.  Northwest  advises  that,  since 
the  upgrades  are  necessary  to  replace 
obsolete  and  inadequate  equipment,  it 
would  not  require  a  reimbursement 
from  Water  Power. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214}  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravim 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D,  Cashell, 
Secretar\ 
[FR  Doc  93-16042  Filed  7-7-93;  8:45  am) 

BJUJNG  CODE  671 7-01 -M 


Ordering  Paragraph  (A)  of  the 
Commission's  order  issued  May  28, 
1993  in  the  referenced  dockets.  The 
Commissions  May  28  order  the 
Commission  directed  Texas  Eastern  to 
file  tariff  sheets  and  supporting 
workpapers  removing  from  its  proposed 
Order  No.  636  direct  bill  any  pre- 
December  1, 1990,  costs  that  have  not 
been  reco^Ted  through  filed  rates. 

Texas  Eastern  states  that  all  of  the 
costs  included  in  the  tariff  sheets 
accepted  by  the  May  28  order  were 
incurred  for  filed  rate  purposes  after 
December  1, 1990.  Therefore,  Texas 
Eastern  states  no  revised  tariff  sheets  are 
required  to  be  filed  in  compliance  with 
Ordering  Paragraph  (A)  of  the  May  28 
order. 

Texas  Eastern  states  that  copies  of  the 
filing  have  been  mailed  to  all  authorized 
purchasers  of  natural  gas  from  Texas 
Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  IDC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practices  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  9, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  C&shell, 
Secretary. 
[FR  Doc.  93-16046  Filed  7-7-93;  8:45  am) 
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[Docket  No*.  RP93-1 12-002  and  RP85-177~ 
112) 

Texas  Eastern  Transmission  Corp.; 
Compliance  Filing 

July  1,  1993 

Take  notice  that  on  June  28.  1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  to  comply  with 


[Docket  Sc,  CP93-52CMX)0] 

Texas  Gas  Transrrissio.'-  Corp.; 
Appiicaticp. 

July  1,1993. 

Take  notice  that  on  Jime  28, 1993. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160.  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP93-52G-O00  an  apphcation,  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act, 
for  a  certificate  of  pubhc  convenience 
and  necessity  authorizing  the 
construction  and  operetion  of  certain 
looping  faculties,  all  as  more  fully  set 
forth  in  the  apphcation  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  proposes  to  construct  and 
operate  12  2  males  of  8-inch  pipeline 
paralleling  its  existing  8-lnch  Ripley- 
Jackson  system  in  Haywood  and 


Madison  Counties.  Tennessee  which 
would  cost  an  estimated  $3,210,000. 

Texas  Gas  indicates  that  there  are  two 
purposes  which  support  the  need  for  the 
construction  of  the  additional  facihties. 
First,  it  is  stated  that  three  of  Texas  Gas' 
existing  customers  served  off  the  Ripley- 
Jackson  system  have  requested  increases 
in  contract  demand.  Texas  Gas  states 
that  Jackson  UUhty  Division  (Jackson) 
and  City  of  Brovmsville  Utility  Board 
(Brownsville)  have  requested  increases 
of  firm  transportation  service  under 
Texas  Gas'  Rate  Schedule  ST  of  3,500 
milhon  Btu  per  day  and  700  miUion  Btu 
per  day,  respectively.  It  is  also  stated 
that  the  Qty  of  Humboldt,  Tennessee 
has  requested  an  additional  495  milhon 
Btu  per  day  of  firm  no-notice  service 
under  Texas  Gas'  proposed  Rate 
Schedule  SGT.  Texas  Gas  notes  that  a 
portion  of  the  proposed  8-inch  loop  is 
necessary  for  Texas  Gas  to  accommodate 
these  requested  increases  in  firm 
transportation  service.  It  is  indicated 
that  the  transportation  and  no-notice 
services  would  be  performed  pursuant 
to  §  284.223  of  the  Commission's 
Regulations. 

Second.  Texas  Gas  states  that  the 
installation  of  the  entire  12.2  miles  of 
proposed  pipehne  would  allow  Texas 
Gas  to  complete  the  looping  of  the 
majority  of  its  Ripley-Jackson  system, 
providing  dual  Une  security  for  the 
cities  of  Humboldt  and  Jackson, 
Tennessee  as  well  as  several  other  small 
communities,  ail  of  which  are  served 
solely  by  Texas  Gas.  It  is  also  indicated 
that  the  proposed  looping  would 
provide  other  operating  efficiencies. 

It  is  indicated  that  during  the  winter 
months,  the  operation  of  the  Ripley- 
Jackson  system  is  very  tedious  and 
disrupts  the  operation  of  Texas  Gas" 
main  line  system.  Texas  Gas  states  that, 
in  order  to  maintain  adequate  pressure 
at  the  terminus  of  the  Ripley-Jackson 
system,  the  main  hne  system  has  to  be 
operated  so  that  maximum  pressure  is 
maintained  at  the  begiiming  of  the 
system  which,  it  is  indicated,  is  an 
inefficient  operational  mode  for  the 
main  line.  It  is  stated  that  an  interrupt 
at  the  Covington,  Tennessee  compressor 
station  causes  serious  inlet  pressure 
problems  into  the  Ripley-Jackson 
system.  Texas  Gas  states  that  the 
completion  of  the  proposed  looping 
would  minimize  the  inlet  pressure 
problems  during  interrupts  on  the  main 
line  system  during  peak  periods. 

Any  person  desinng  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  July  22, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
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requirerr.ents  of  the  Commission's  Rules 
of  Practice  ar,d  Procedure  (18  CFR 
185  214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  AH  prote>.*5  fTipd  ■.V::ri  the 
CommissioE  y>:'.i  ':.■■  .ur. .-...,;*- red  by  it  in 
determining  the  appropnate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
A"  V  p-"S(  n  wishing  to  become  a  party 
•  1  a  prccewling  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jui'sdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  w'.thm  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  for  the  proposal  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Und^r  ine  proredure  herem  provided 
for,  uness  olr.r^rA;se  advised,  it  will  be 
unnecessary  f  r  Te.xas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Catbeil. 
Secretary. 
TR  Doc  93-t60-4'  Fi.ed  7-7-93;  8:45  am] 

S.UJ>«G  COOC  «717-0'-*l 


[Protect  No.  2113-028]  i 

Wisconsin  Valley  ImproweTienf  Cc 
Conplaint 


Take  notice  that  on  January  8. 1993. 
•he  Lac  Vieux  Desert  .Association 
'  ^=i-.ociaUon)  filed  a  complaint  against 
"t'  Wisconsin  Valley  Improvement 
Jr-.pa.ny.  licensee  for  the  Lac  Vieux 
D»-sert  Dam  Project  No.  2113.  The 
project  is  located  on  the  Wisconsin 
River  and  its  tributaries  in  Marathon. 
Lincoln.  Oneida.  Vilas,  and  Forest 
Counties,  Wisccr.sin.  and  Gogebic 
County.  NLchigar., 

The  Association  alleges  that  the 
licensee  has  violated  Article  33  of  its 
license,  which  requires  the  licensee  to 
make  every  effort  to  draw  down  the 
water  sirface  elevation  level  in  the 
p-o;ect  reservoir  to  0  0  gage  (elevation 
!'i79,53  U  S  C  and  C  S  datum)  by 


December  31  of  eacn  year  '•  To  s uppn- 
its  claim  that  the  Ucensee  has 
disregarded  the  draw-down  date,  tlie 
Association  provided  lake  level  readings 
showing  that  the  0.0  gage  elevation  was 
exceeded  in  January  often  previous 
years.*  The  Association  contends  that 
because  the  draw-down  date  is  not 
being  met,  the  lake  is  expene.ncing 
shorelme  ice  expansion  damage. 

Any  person  may  submit  comments 
regarding  this  complaint  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  The  respondent,  Wisconsin 
Valley  Improvement  Company,  is 
required  to  file  an  answer  to  the 
complaint  pursuant  to  Rules  206  and 
213,  18  CFR  385.206  and  385.213.  No 
replies  to  respondent's  answer  will  be 
accepted.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  comments 
filed.  Copies  of  the  complaint  are  on  file 
with  the  Commission  and  are  available 
forpublic  inspection. 

Comments  and  the  answer  to  the 
complaint  are  due  on  or  before  August 
27. 1993. 

For  further  information,  contact  Janet 
L.  Oakley  at  (202)  208-0495. 
Lois  O.  Cashell, 
Secretary. 
IFR  Doc.  93-16043  Filed  7-7-93;  8;45  ami 

8IUJNC  CODE  <717-«1-« 


Office  of  Foss'!  Energy 
(FE  Docket  No.  5V54 NG 

NclHatar  Energy  Corp  :  O'der 
G'a^'tTig  3'anket  Authorization  To 
l-^po^  Natu»-a>  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTK5N:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Northstar  Energy  Corporation 
authorization  to  import  up  to  7.3  billion 
cubic  feet  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery  after  June  30.  1993. 
This  order  is  available  for  inspection 
and  copying  in  the  OfSce  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 


'  See  25  FERC  1  61 .344  (1983).  Article  33 
originally  required  the  licaiuee  to  use  "ita 
maxinimii  capability"  to  meet  the  0.0  gage 
requirement  See  Z3  F.P.C.  102  (1960). 

'  The  elevation  tavels  ated  t>y  the  Association 
range  from  1679.80  to  1660  30 


1202)  586-9478  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p  m  ,  Monday  through  Friday, 
except  Federal  holidays 

Issued  in  Washington,  DC.  June  30.  1993. 
Clifford  P.  Totnasiewski. 

Director,  Office  ofSatural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy 

[FR  Doc.  93-16160  Filed  7-7-93;  8.45  ami 

BIUJNG  COCE  »450-C1-4i 


[FE  Docket  No.  9:^-45-NG] 

Texaco  Gas  Marketing  Inc.;  Order 
Granting  Blanket  Aulhorzation  To 
Export  Natural  Gas  to  Mexico 

AGENCV;  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notire  of  order. 

SUMMARY;  The  Office  of  Fossil  Energy  of 
tl.t}  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Texaco  Gas  Marketing  Inc.  authorization 
to  export  up  to  120  billion  cubic  feet  of 
natural  gas  to  Mexico  over  a  two-year 
term,  beginning  on  the  date  of  first 
delivery  after  June  30,  1993 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4;30  p  m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washngton.  DC,  June  30, 1993. 
Gifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Prcgrain,  Office  of  Fossil  Energy. 

[FR  Doc.  93-16161  Filed  7-7-93;  8:45  am] 

BILUNG  COOe  MSO-OI-M 


Western  Area  Power  Administration 

Loveland  Area  Pro|ect8 — Proposed 
Firm  Power  Rate  and  Transmission 
Rate 

AGENCY:  Western  Area  Power 
Ad:n;n:slration,  DOE. 
ACTION:  Notice  of  proposed  adjustments 
to  the  firm  power  rate  and  transmission 
rate — Loveland  Area  Projects. 

SUMMARY:  The  Western  .^rea  Power 
Administration  (Western)  is  proposing 
rate  adjustments  [Proposed  Rates)  for 
hrm  power  service  and  transmission 
service  for  Loveland  Area  Projects 
(L-\P)  The  power  repayment  studies 
and  other  analyses  indicate  that  the 
Proposed  Rates  for  firm  power  and 
transmission  service  are  necessary  to 
provide  sufficient  revenue  to  pay  al! 
annual  costs  (including  interest 
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expense),  plus  repayment  of  required 
investment  within  the  allowable  time 
period.  The  rate  impacts  are  detailed  in 
a  rate  brochure  to  be  distributed  to  all 
nterested  parties.  The  first  of  the 
P'oposed  Rates  is  expected  to  become 
►  ffectjve  on  February  1,  1994. 

The  Proposed  Rate  for  firm  power 
composite  rate  increases  the  existing 
rate  by  2.05  mills  per  kilowatthour 
(mills/kWh).  The  increase  is 
implemented  over  a  2-year  period.  The 
composite  rate  for  the  first  year 
(effective  February  1,  1994)  is  21.06 
mills/kWh.  This  composite  rate  consists 
of  an  energy  charge  of  10.53  mills/kWh 
and  a  capacity  charge  of  $2.70  per 
kilowatt-month  ($/kW-month).  The 
composite  rate  for  the  second  year 
(effective  October  1.  1994)  is  22.11 
mills/kWh.  The  second  year  composite 


rate  consists  of  an  energy  charge  of 
11. 05  mills/kWh  and  a  capacity  charge 
of$2.90/kW-month. 

The  existing  LAP  firm  power 
composite  rate  is  20.06  millsA:Wh. 
comprised  of  an  energy  charge  of  10.03 
mills/kWh  and  a  capacity  charge  of 
$2.58/kW-month. 

The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
(Assistant  Secretary).  U.S.  Department 
of  Energy  (DOE),  approved  the  existing 
firm  power  rate  schedule  on  an  interim 
basis  on  August  30, 1991,  and  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirmed  and  approved  the  rate 
schedule  on  a  final  basis  on  January  28, 
1992.  This  existing  rate  schedule  was 
placed  into  effect  on  October  1, 1991. 

The  Proposed  Rates  for  transmission 
service  increase  the  existing  capacity 
rate  by  $.36/kW-month;  or  increase  the 

LOVELAND  AREA  PROJECTS  RATES 


existing  energy  rate  by  .5  mills  per  kWh 
if  the  customer's  rate  is  energy-based. 
The  rates  would  become  effective  on 
February  1, 1994.  the  same  date  as  the 
first  increase  in  the  firm  power  service 
rate.  The  Proposed  Rates  are  $1  88/kW- 
month  for  capacity  or  2.6  mills  per  kWh 
for  energy.  The  existing  transmission 
service  rates  are  $1.52/kW-month  for 
capacity  or  2.1  mills  per  kWh. 

The  Assistant  Secretary,  DOE, 
approved  the  existing  transmission  rate 
schedules  for  firm  and  nonfirm  service 
on  an  interim  basis  on  August  27. 1990, 
and  FERC  confirmed  and  approved  the 
rate  schedules  on  a  final  basis  on  April 
29, 1991.  These  existing  rate  schedules 
were  placed  into  effect  on  October  1. 
1990. 

The  following  table  compares  the 
existing  LAP  rates  with  Proposed  Rates: 


Type  of  service 


FIRM  POWER  SERVICE 

LAP  revenue  requirement 

Total  LAP  composite 

Firm  energy 

Finn  capacity ...]" 

TRANSMISSION  SERVICE 

Capacity 

g^ergy 

NA=Not  available. 


Existing  rates 


$41,9  million  

20.06  mtlls/kWh 
10.03  miils/kWh 
$2.58/kW-month 

$1.52/kW-month 
2.1  mills'kWh  .... 


Proposed  rates  Feb.  1, 
1994.  arxj  percent  change 


$44.0  million;  5.0%  

21.06  mills/kWh;  5.0%  .. 
10.53  mills/KWh;  5.0%  .. 
$2.70/kW-month;  4.7%  . 

$1.88/kW-month;  23.7% 
2.6  milts/VWh;  23.8%  .... 


Proposed  rates  Oct.  l , 
1994,  and  percent  change 


$45.1  million;  2.5%. 
22.11  mills/KWh;  5.0%. 
11.05  mills/kWh;  4.9%. 
$2.90/kW-nfK5nth;  7.4%. 

N/A. 
N/A. 


Since  the  Proposed  Rates  constitute  a 
rrajor  rate  adjustment  as  defined  by  the 
procedures  for  public  participation  in 
general  rate  adjustments,  as  cited  below, 
both  a  public  information  forum  and  a 
public  comment  for\un  vdll  be  held. 
After  review  of  pubUc  comments. 
Western  will  consider  public  comments, 
revise  the  rates  if  necessary,  and 
recommend  Proposed  Rates  for  approval 
on  an  interim  basis  by  the  Assistant 
Secretary  of  DOE. 

DATES:  The  consultation  and  comment 
period  will  begin  July  8,  1993,  and  will 
end  October  6,  1993.  A  public 
information  forum  will  be  held  at  the 
following  place  and  time: 

July  20.  1993—9  a.m.  HoUday  Inn, 
Northglenn,  Colorado. 

An  additional  public  information 
forum  may  be  held  if  added  information 

is  received  on  the  final  cost  allocation 
for  the  Fr\ingpan-.\rkansas  Project 
which  differs  significantly  from  the 
assumptions  used  in  developing  the 
proposed  rates 

A  public  (  orr.ment  forum  at  which 
Western  will  receive  oral  and  written 


comments  will  be  held  at  the  following 
place  and  time: 

August  30, 1993—9  a.m.  Hohday  Inn, 
Northglenn.  Colorado. 

Written  comments  should  be  received 
by  Western  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration  and  should  be 
sent  to  the  address  below. 

FOR  FURTHER  ISFC  =lMi,'■-'^N  CON-ACT: 

Mr.  Stephen  A.  i-ujse*a,  Arya  .Manager, 
Loveland  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  3700, 
Loveland,  CO  80539-3003.  (303)  490- 
7201. 
SUPPLEME^'rftpv  ;NFonMA'"to>j:  Power 
.'ctes  :..■  l„-„^  are  Bbtd:.,.iLed  pursuant  to 
the  DOE  Organization  Act  (42  U.S.C. 
7101  et  seq)  and  the  Reclamation  Act  of 
1902  (43  U.S.C.  371  et seq),  as  amended 
and  supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h  (c))  and  the  Flood  Control 
Act  of  1944  (58  Stat.  887). 

By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  published  in  56  FR 
41835,  August  23,  1991,  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 


develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  in  effect  on  an 
interim  basis  to  the  Assistant  Secretary; 
and  (3)  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  were 
published  in  50  FR  37835  September  18, 
1985. 

Availability  oflnformation 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  Proposed 
Rates  for  firm  power  and  for 
transmission  are  and  will  be  made 
available  for  inspection  and  copying  at 
the  Loveland  Aj«a  Office,  located  at 
5555  East  Crossroads  Boulevard, 
Loveland,  Colorado  80538-8986. 
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Regulatory  Flexibiiity  .\nalysis 
Pu.-s-ar.t  ?o  *he  Regulatory  Flexibility 


u" 


:t  1980  (3  U.S.C.  601  et  seq.),  each 
r.cv  when  required  by  5  U.S.C.  553 


to  publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  c  1":  r  -nt  an  initial  regulatory 
flexibility  anaiys.s  to  describe  the 
impact  of  thf»  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation 
of  the  L-'J'  f.rm  po\ver  rate  and 
trans:.'.. ss:jn  rjte  adjustments  are 
related  i-  nor.-ev'uiatory  services 
providf'd  bv  \V'?s'.em  at  a  particular  rate 
L:.  -e-  5  L:  />  C.  601(2).  rules  of 
pamc-  If  -If  pacability  relating  to  rates 
or  ser\  .c>^  a-e  not  considered  rules 
A  ithm  the  meaning  of  the  act.  Since  the 
l-AP  firm  power  and  transmission  rates 
are  of  Limited  applicability,  no 
flexibility  analysis  is  required. 

n»  ♦ermiration  I'ndfr  F\rTutiv>'  Order 

DOE  has  determined  that  this  is  not 
a  major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  the  Executive 
Order  12291.  pubHshed  in  46  PR  13193. 
February  19, 1981.  In  addition.  Western 
has  an  exemption  from  sections  3.  4. 
and  7  of  said  Order  12291  and. 
therefore,  will  not  prepare  a  regulatory 
impact  statement. 


r.ni. 


irijn.-!-?ntal  Evaluation 


In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(N*EFA),  42  U.S.C.  4321  et  seq.\  Council 
on  Environmental  Quality  Regulations 
(40  CFR  parts  1500-1508):  and  DOE 
NTPA  Regulations  (10  CFR  part  1021). 
Western  has  determined  that  this  action 
is  categorically  excluded  from  the 


preparation  of  an  environmental 
assessmCTit  or  environmental  impact 
statement. 

Issued  in  Golden,  CO.  March  5, 1993 
William  H.  aagfttt. 
Administrator. 

(PR  Doc.  93-16162  Filed  7-7-93;  8:45  am) 
BltXING  CODE  usy-«^-P 


Weste''^  Area  Power  Administration 

Pick-S'ca'-  M'ssourl  Basin  Program, 

Eas'"--  O'vs'c^— Proposed  Firm 
Po\^'»'  Rate 

AG£A»CY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  proposed  Pick-Sloan 
Missouri  Basin  Program.  Eastern 
Division,  firm  power  rate  adjustments. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
rate  adjustments  (Proposed  Rates)  for 
firm  power  service  for  the  Pick-Sloan 
Missouri  Basin  Program.  Eastern 
Division  (P-SMBP-ED).  The  power 
repayment  study  and  other  analyses 
indicate  that  the  Proposed  Rates  for  firm 
power  are  necessary  to  provide 
sufficient  revenue  to  pay  all  annual 
costs  (including  interest  expense),  plus 
repayment  of  required  investment 
within  the  allowable  time  period.  The 
rate  impacts  are  detailed  in  a  rate 
brochure  to  be  distributed  to  all 
interested  parties.  The  first  of  the 
Proposed  Rates  for  firm  power  is 
expected  to  become  effective  on 
February  1. 1994. 

The  Proposed  Rates  for  firm  power  are 
based  on  an  increase  in  the  revenue 
requirement  of  $11.0  million  per  year 


beginning  February  of  1994  and  ar. 
additional  increase  in  the  revenue 
requirement  of  S8.8  million  per  year 
beginning  October  of  1994.  These 
revenue  require.Tier.t  increases  are 
proposed  to  be  recovered  by  the 
following  firm  power  rate  adiustraents. 

1.  Beginning  February  1.  1994,  we 
propose  to: 

a.  Increase  the  P-SM3P-ED  Firm 
Commercial  cepaaty  charge  from  S2.74 
per  kilowatt-rnopAh  ($  'kW-monthj  to 
S3  uO'kW-monlh  and  the  energy  charge 
trorr.  7  09  mills  per  kilowattiiour  (mills/ 
kWh)  to  7.76  mills.'kWh 

b.  Increase  the  P-SMBP-ED  Firm 
Peaking  capacity  charge  from  $2.74/kW- 
month  to  $3.00/kW-moath. 

2.  Beginning  October  1.  1994,  we 
propose  to; 

a.  Increase  thy  P-SMBP-LD  r irm 
Commercial  capacity  charge  fi'om  $3.00/ 
kW-month  to  $3.20/kW-month  and  the 
energy  charge  from  7.76  mills/kWh  to 
8.32  mills/'kWh. 

b.  Increase  the  P-SMBP-ED  Firm 
Peaking  capacity  charge  ft-om  $3.00/kW- 
month  to  $3.20/kW-month. 

The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
(Assistant  Secretary),  U.S.  Department 
of  Energy  (DOE),  approved  the  existing 
rate  schedules  on  an  interim  basis  on 
August  30.  1991,  and  the  Federal  Energy 
Regulatory  Commission  (FERC) 
confirmed  and  approved  the  rate 
schedules  on  a  final  basis  on  January  28, 
1992.  These  existing  rate  schedules 
were  placed  into  effect  on  October  1, 
1991. 

The  following  table  compares  the  P- 
SMBP-FTD  existing  rates  with  Proposed 
Rates 


Pick-Sloan  Missouri  Basin  Program.  East 

ERN  Division  Rates 

Type  of  service 

Existng  rates 

Proposed  'ates  ^et   l . 
1994.  and  percent  change 

Proposed  rates  Oct.  i . 
1994,  and  percent  cf^ange 

f  =M  POWER  SERVICE 

E3"'9'"  -  /'5'<i  rs.e.'vtj©  r©Qu!.'9m©nt      

$115.4  mtllKjn  

1 

$-26  4  nillior,  9  5% 
1.3  32  m;livVWh.  9  5=-=. 
S3.0GVW-montn.  9.5=o  ,. 

7  76  mills/VWh:  9  S'o  

3  38  mil!s.'VWh   

$3iOO/kW-montti,  9  5'o 
7.76  mills/kWh;  9.5% 

$'352  -riiilicn;  7.0%. 

12  16miia/kWh 

14.24  mills,'V,Vr-.,  6  9°'o. 

-as'Br^i  dw.Sion  firm  iiar,acitv         

$2.74/VW-fnonth  

S3  20'VW-monB-  6  7«b. 

-astern  division  firm  ertefov       

7.09  milis/kWh  

e  32  r-,!:-S;VWh,  1  2^o 

Tiered  >  60"o '  F                         

3.38  miUs/kWh 

3  38  '^:i:s>A'h. 

f  3vi  PEAKING  SERVICE 

Eas'e-"  ors-DT  pea^ig  capacity  ~ 

Easte"  ■T-.'v.'Tf  peaxjig  e-ergy 

S2  74;kW-(norMh  

$3  20.'VW-month,  6.7%. 

7.09  miUs'VWh  

8  32  mills.VWh;  7.2%. 

UMI 


Since  the  Proposed  Rates  constitute  a 
major  rate  adjustment  as  defined  by  the 
proced'-ires  for  pubUc  participation  in 
general  rate  adjustments,  as  cited  below. 
both  a  public  information  forum  and  a 
public  conunent  forum  will  be  held. 
\rter  review  of  public  comments. 


Western  will  consider  public  comments, 
revise  the  rates  if  necessary,  and 
recommend  Proposed  Rates  for  approval 
on  an  interim  basis  by  the  Assistant 
Secretary  of  DOE. 

DATES:  The  consultation  and  comment 
period  will  begin  July  8. 1993.  and  will 


end  October  6,  1993.  Public  information 
forums  will  be  held  at  the  following 
places  and  times; 

July  20,  1993—9  a.m  Holidav  Inn, 
Northgler.n,  Colorado: 

August  9,  19S3 — 9  a.m.,  Fladissoi; 
Northern  Ho'.e'..  Biliings.  Montana; 
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August  10.  1993—2  p.m.  Howard 
Johnson  Motel.  Sioux  Falls,  South 
Dakota; 

August  11.  1993—9  a.m.  Doublewood 
Inn.  Fargo,  North  Dakota. 

Public  comment  forums  at  which 
Western  will  receive  oral  and  written 
comments  will  be  held  at  the  following 
places  and  times: 

August  30. 1993—9  a.m.  Holiday  Inn. 
Northglenn.  Colorado; 

August  31.  1993—9  a.m.  Howard 
Johnson  Motel.  Sioux  Falls.  South 

Dakota. 

A  ritten  comments  should  be  received 
by  Western  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration  and  should  be 

^'  . . '    .'.      i:P  ,v  :: ;  ^"^^  '>»■■:,  i  : '.v 

FOR  FURTHER  iNFORMATION  CONTACT:  Mr. 
James  D.  Dav-ies,  .^.r.  d  N'.nager.  Billings 
Area  Office.  Western  Area  Power 
Administration.  P.O.  Box  35800. 
Billings,  MT  59107-5800.  (406)  657- 

SUPPL£M£NTAfl>  iNFOflMATiON;  Power 
rates  for  the  P-SMBP-ED  are 
established  pursuant  to  the  EXDE 
Organization  Act  (42  U.S.C.  7101  et 
seq.)  and  the  Reclamation  Act  of  1902 
(43  U.S.C.  371  et  seq.).  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h  (c))  and  the  Flood  Control 
Act  of  1944  (58  Stat.  887). 

By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108.  published  in  56  FR 
41835.  August  23.  1991.  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  in  effect  on  an 
interim  basis  to  the  Assistant  Secretary; 
and  (3)  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  were 
pubhshed  in  50  FR  37835  September  18 
1985 

\vaiuibi!:ty  of  Infiirmiitum 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  Proposed 
Rates  for  firm  power  and  for 
transmission  are  and  will  be  made 
available  for  inspection  and  copying  at 
the  Billings  Area  Office,  located  at  2525 
Fourth  Avenue  North.  Billings,  Montana 
59107-5800. 


Re;jalator\-  Flexibility-  .\naJysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  US  C.  601  ef  seq),  each 
agency,  when  required  by  5  U.S.C.  553 
to  publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibihty  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation 
of  the  P-SMBP-ED  firm  power  rate 
adjustments  are  related  to  nonregulatory 
serx'ices  provided  by  Western  at  a 
particular  rate.  Under  5  U.S.C.  601(2), 
rules  of  particular  apphcability  relating 
to  rates  or  services  are  not  considered 
rules  within  the  meaning  of  the  act. 
Since  the  P-SMBP-ED  firm  power  rates 
are  of  limited  applicability,  no 
flexibility  analysis  is  required. 

Detcrnnn.t!t.,Ti  Cnth-r  }  \(',  utive  Order 
12291 

DOE  has  determined  that  this  is  not 
a  major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  the  Executive 
Order  12291.  pubhshed  in  46  FR  13193, 
February  19.  1981.  In  addition.  Western 
has  an  exemption  from  sections  3,  4, 
and  7  of  said  Order  12291  and. 
therefore,  will  not  prepare  a  regulatory 
impact  statement. 

Environmi  ntrti  f  valuation 

In  comphance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C  4321  et  seq..  Council 
on  Environmental  Quahty  Regulations 
(40  CFR  parts  1500-1508);  and  DOE 
NEPA  Regulations  (10  CFR  part  1021). 
Western  has  determined  that  this  action 
is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

Issued  in  Golden.  CO.  March  5. 1993. 
William  H.  Qagetl. 
Administrator. 
[FR  Doc.  93-16163  Filed  7-7-93;  8:45  am| 
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Notice  of  Public  Water  Supervision 
Program,  Program  Revisions  fo'  tht 
State  of  Connecticut 

AGENCY.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
!'  e  5'a:e  of  Connecticut  is  revising  its 
approved  State  Public  Water 
Supervision  Primacy  P*rogram. 


Connecticut  has  adopted  (1)  filtration, 
disinfection,  turbidity,  Giardia  lamblia. 
viruses,  Legionella,  and  heterotrophic 
bacteria  that  correspond  to  the  National 
Primacy  Drinking  Water  Regulations  for 
filtration,  disinfection,  turbidity.  Giardia 
lamblia.  viruses.  Legionella,  and 
heterotrophic  bacteria  requirements 
promulgated  on  June  29.  1989  (54  FR 
27486)  and  (2)  public  notice 
requirements  promulgated  on  October  8. 
1987  (52  FR  41534).  EPA  has 
determined  that  the  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore.  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions.  All  interested  parties  are 
invited  to  request  a  public  hearing.  A 
request  for  a  pubhc  hearing  must  be 
submitted  by  August  9,  1993  to  the 
Regional  Administrator  at  the  address 
shown  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  August  9.  1993.  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  August  9.  1993. 

Any  request  for  a  pubhc  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing,  (3)  The 
signature  of  the  individual  making  the 
request;  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  am 
find  4.30  p.m.  Monday  through  Friday, 
at  the  following  offices:  Connecticut 
Department  of  Health  Services.  Water 
Supplies  Section.  21  Grand  Street, 
Hartford.  CT  06106;  U.S.  Environmental 
Protection  Agency— Region  I.  Ground 
Water  Management  and  Water  Supply 
Branch.  One  Congress  Street,  Boston 
MA  02203 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Sceery,  U.S.  Environmental 
Protection  Agency— Region  I.  Ground 
Water  Management  and  Water  Supply 
Branch.  JFK  Federal  Building,  Boston, 
MA  02203.  Telephone:  (617)  565-3604. 

Section  1413  of  the  Safe  Drinking 
Water  Act.  as  amended  (1986);  and  40 
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CFR  142,10  of  the  National  Primary 
Drinking  Water  Regulations. 

Da-ei  !>.r.e  17,  1993. 
Paul  Keoujixi. 

Acting  Regional  AdmmistitJtor. 
;FR  Dpi  QI-tfiMl  F\!ed  7-7-93;  8.45  ami 
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[FRL-1676-*] 

Public  Water  System  Supervision 
Program:  Program  Revision  for  the 
State  of  NebrasKa 

agency;  Environmental  Protection 

Agency. 

action:  Notice^ 

SUMMARY;  Notice  is  hereby  given  that 
the  State  of  Nebraska  is  revising  its 
approved  State  Public  Water  System 
Supervision  (PWSS)  Program.  Nebraska 
has  adopted  regulations  for  (1)  pubUc 
notification  requirements  that 
correspond  to  the  National  Primary 
Dnnking  Water  Regulations  for  public 
notification  pubUshed  by  EPA  on 
October  28, 1987  (52  FR  41534);  and  (2) 
synthetic  organic  chemicals  (Phase  I 
VOCs)  that  correspond  to  the  National 
Primary  Drinking  Water  Regulations  for 
synthetic  organic  chemicals,  and 
monitoring  for  unregulated 
contaminants  published  by  EPA  on  July 
8. 1987  (52  FR  25690)  and  corrections. 
pubUshed  on  July  1. 1988  (53  FR 
25108). 

EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Federal 
regulation.  This  determination  was 
based  upon  a  thorough  evaluation  of 
Nebraska's  PWSS  program  in 
accordance  with  the  requirements  stated 
in  40  CFR  142.10.  Therefore.  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  to 
the  Regional  Administrator,  within 
thirty  (30)  days  of  the  date  of  this 
Notice,  at  the  address  shown  below.  If 
a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received,  and  the  Regional 
.■\dministrator  does  not  elect  to  hold  a 
heanng  on  his  owr^  motion,  this 
detenr.inaticn  shall  become  effective 
thirty  (30)  days  from  this  Notice  date. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 


request  is  made  within  thirty  (30)  days 
after  this  Notice,  a  pubhc  hearing  wiU 
be  held. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Ralph  Langemeier 
Chief.  Drinking  Water  Branch,  US 
Environmental  Protection  Agency, 
Region  VTI,  726  Minnesota  Avenue, 
Kansas  Qty,  Kansas  66101, 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Nebraska.  A 
notice  will  also  be  sent  to  the  person  (s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Nebraska.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  based  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

ADDRESSES:  A  copy  of  the  primacy 
application  relating  to  this 
determination  is  available  for  inspection 
between  the  hours  of  7:30  a.m.  and  4:30 
p.m..  Monday  through  Friday,  at  the 
following  locations:  U.S,  EPA  Regions 
VII  Drinking  Water  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  and  the  Nebraska  Department  of 
Health.  301  Centennial  Mall  South,  3rd 
Floor,  Lincoln,  Nebraska  68509 

FOR  FURTHER  INFORMAT'ON  CONTACT: 

Glen  Yager.  EPA  Region  VII  Drinking 
Water  Branch,  at  the  above  address. 
telephone  (913)  551-7296. 

Authority:  Sec.  1413  of  tha  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations. 


Dated:May  13,  1993. 
William  W  Rice, 

.-^  c  tin  e  Regional  Administrator,  EPA.  Region 
VIL 
(FR  Doc  93-15138  Filed  7-7-93;  8:45  am) 
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[FBL-4676-3] 

Science  .Advisory  Board.  Executive 
Committee,  Chafee-Lautenberg  Study 
Steering  Committee;  July  19, 1993 

Pursuant  to  the  Federal  Advisory     ■ 
Committee  Act,  Pubhc  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Boards  (S.AB)  Executive 
Committees  Ctiafee-Lautenberg  Study 
Steering  Committee  will  conduct  a 
meeting  on  Monday,  July  19, 1993.  The 
meeting  will  be  held  at  the 
Environmental  Protection  Agency 
Headquarters  Building  at  401  M  Street 
SW.,  Washington,  DC  20460. 
Information  on  the  room  for  the  meeting 
vv.'.l  be  available  through  the  Office  of 
the  Science  .Advisory  Board  by  July  12. 
The  meeting  will  begin  at  9  a.m.  and 
adjourn  no  later  than  5  p.m.  on  July  19. 

At  this  meeting,  the  Executive 
Committee  plans  to  review  an  Agency 
docum.ent  being  prepared  for 
transmission  to  the  Congress  that  details 
muiti-media  risks  posed  by  radon  gas 
and  the  costs  of  mitigating  these  risks. 

The  meet  iig  is  open  to  the  public. 
Any  member  of  the  public  wishing 
farther  information  concerning  the 
meeting  or  who  wishes  to  submit 
comments  should  contact  Dr.  Donald  G. 
Barnes,  Designated  Federal  Official  for 
the  Executive  Committee  (A-101),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW  .  Washington.  DC  20460, 
and  at  202-260-^126;  FAX  202-260- 
9232.  and  at  INTERNET  address 
BARNES,  Don®  EP,.\MAiL. 
EPA.C-OV@IN.  A  ccDv  of  the  Agency 
document  can  be  obidined  from  Ms.  Jan 
Auerbach  in  the  Office  of  Water  (202- 
276-7575),  Limited  unresen-ed  seating 
will  be  available  at  the  m.eetmg. 

Dated:  June  25, 1993. 
Donald  G.  Barnes. 

Staff  Director.  Science  Advisory  Board. 
IFR  Doc.  93-16123  Filed  7-7-93;  8:45  am) 

B»LUNG  COOE  8560-50-P 
[FRL-4677-4] 

Science  Advisory  Board:  Ad  Hoc 
Industrial  Excess  Landfill  Advisory 
Panel;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisorv  Board's  '  S.A.B)  ad  hoc 
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industrial  Excess  Landfill  (lEL) 
Advisory  Panel  will  meet  on  July  20-21 
1993  a*,  the  Akron  U ,  ^'  Flilton  Inn,  3180 
West  Market  Street.  Akron,  Ohio  44333. 
The  Hilton  Inn  telephone  numtter  is 
(216)  867-5000.  On  July  20th.  the 
meeting  will  begin  at  9  a.m.  and  will 
recess  at  approximately  3  p.m.;  an 
evening  public  comment  period  will  be 
held  from  7  p.m.  until  approximately  9 
p.m.  On  July  21st.  the  meeting  will 
begin  at  9  a.m.  and  will  end  no  later 
than  2  p.m.  The  meeting  is  open  to  the 
public  and  seating  is  on  a  first-come 
basis.  At  the  meeting,  the  Panel  will 
receive  briefings  from  various  parties  on 
the  background  of  the  lEL  Site  and  the 
work  done  to  date.  Based  on  these 
presentations  and  discussion  at  the 
meeting,  the  Panel  will  determine  what 
other  information  is  needed  and  how 
they  will  carry  out  their  charge  (as 
outlined  below). 

Backgrcund 

The  Agency's  Office  of  SoUd  Waste 
and  Emergency  Response  (OSWER) 
requested  that  the  Science  Advisory 
Board  (SAB)  form  an  ad  hoc  advisory 
panel  to  conduct  a  review  of  issues 
related  to  screening  criteria  and 
procedures  for  radioactive  waste 
materials  at  a  specific  superfund  site. 
The  ad  hoc  lEI,  Advisory  Panel  was 
organized  by  the  Science  Advisory 
Board  for  the  purpose  of  addressing  this 
issue.  The  charge  outlined  below 
contains  the  wording  of  the  request  as 
agreed  to  by  the  SAB. 

To  address  the  charge,  the  ad  hoc 
Panel  will  review  a  specific  site  where 
sub-surface  radioactive  contamination 
may  be  present,  the  Industrial  Excess 
Landfiii  (lEL)  Superfund  site  in 
Lnior.town.  Ohio.  Qtizens  residing  near 
the  lEL  site  are  concerned  that 
radioactive  wastes  had  been  illegally 
disposed  at  the  site  Former  EPA 
Administrator  Reilly  asked  Clean  Sites, 
Ir.corporated  to  perform  ar  independent 
evali:ation  of  the  Agency  s  management 
of  the  lEL  site,  with  ennphas;s  on  the 
:-.^d;a-ion  sampling  being  conducted. 
c:-^  1".  Sites'  .March  1992  report  to  the 
Adrr.inistrator  contained  severnl 
recommendations,  including  one 
cG.-.cerning  the  radiation  sampling  issue. 
With  respect  to  radiation  sampling, 
Clean  Sites  recommended  tha"t  the 
Agency  request  that  the  SciBiice 
Advisory  Board  (S.ABi  perform  specific 
tasks  to  resolve  data  analvsis  issues  at 
the  lEL  site.  Although  these  issues  arose 
from  this  one  site,  they  are  of  concern 
to  other  Superfund  sites  at  which 
radioactive  contamination  is  suspected 
and  could  be  used  to  develop  generic 
guidelines  for  dealing  with  such  sites. 
Past,  present,  and  antnipated  activities 


and  data  collected  at  this  location  will 
be  used  as  source  materials  for  the  ad 
hoc  Panel  in  its  dehberations. 

Charge  to  thf  i'anel 

In  general,  at  hazardous  waste  sites 
where  radioactive  contamination  is 
suspected,  EPA  first  performs  a 
screening  round  of  sampling.  If  the 
screening  roimd  data  indicate  that  there 
is  a  problem,  the  Agency  performs  more 
extensive  investigations.  If  the  screening 
round  data  indicate  no  contamination, 
ftirther  sampling  is  eUminated.  What 
kind  of  sampling  and  analytic  protocol 
is  adequate  to  determine  the  presence/ 
extent  of  soil  and  groimdwater 
contamination  at  a  site  which  may 
incorporate  radioactive  wastes?  Specific 
questions  for  the  Panel  include: 

a.  For  screening  purposes,  what  types 
of  temporal  and  spatial  sampling  and 
analyses  are  sufficient  to  test  a 
h>'pothesis  that  radioactive 
contamination  is  present? 

b.  What  radiological  parameters,  e.g., 
gross  alpha  plus  alpha  spectrometry, 
gross  beta,  gamma  spectrometry,  tritium, 
and  carbon-14,  are  sufficient  to 
determine  the  possible  existence/extent 
of  potential  sub-surface  radiological 
contamination?  Are  the  methods 
employed  by  EPA  for  analysis  of 
radioactive  contamination  adequate  and 
appropriate  for  analyses  of  samples  fi-om 
hazardous  waste  sites? 

c.  There  are  generic  guidelines  for 
sampling  and  analytic  methods  and 
chain  of  custody  protocols  to  ensure 
that  cross  contamination  or  tampering 
vrith  samples  does  not  occur  when 
dealing  with  radioactive  contaminants. 
If  appropriate,  these  guidelines  may  be 
modified  on  a  site-specific  basis 
depending  on  the  characteristics  of  the 
site  in  question.  What  modifications  are 
scientifically  justified  while  still 
assiu-ing  accurate,  precise  and  valid 
data? 

d.  What  factors  need  to  be  considered 
in  the  development  and  apphcation  of 
data  vahdation  criteria  for  evaluation  of 
radioactive  contaminants  at  hazardous 
waste  sites? 

e.  The  ad  hoc  Panel  may  address  other 
issues  as  they  deem  appropriate. 

For  Further  Information 

For  details  concerning  this  review, 
including  a  draft  meeting  agenda  and 
Panel  roster,  or  the  overdl  activities  of 
the  Science  Advisory  Board,  please 
contact  the  Designated  Federal  Officer 
for  this  review;  Mr.  Robert  Flaak. 
Assistant  Staff  Director.  Science 
Advisory  Board  (A-IGIF),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW    Washington,  DC  20460. 


Telephone;  (202)  260-6552  and  FAX 
(202)  260-7118. 

Opportunity  for  Providing  Comment 

All  oral  presentations  or  written 
statements  should  be  limited  to 
scientific  issues  concemmg  the  above 
charge,  related  issues,  and  the  specific 
site  identified  above. 

Members  of  the  public  who  wish  to 
make  a  brief  formal  oral  presentation  to 
the  Committee  must  contact  Mr.  Flaak 
no  later  than  Friday.  July  16. 1993  in 
order  to  be  included  on  the  Agenda. 
Written  statements  of  any  length  (at 
least  30  copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  Please 
send  these  comments  to  Mr.  Flaak  at  the 
address  given  above.  The  Science 
Advisory  Board  expects  that  pubUc 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements,  hi 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 
The  formal  public  comment  period  will 
take  place  beginning  at  9  a.m.  on  July 

Individual  members  of  the  pubUc  who 
cannot  attend  the  daytime  session  of  the 
Panel's  meeting  and  who  wish  to 
provide  a  brief  oral  statement  to  the 
Panel  will  have  an  opportunity  to  do  so 
6-om  7  to  9  p.m.  on  July  20th.  This 
period  on  the  meeting  agenda  has  been 
set-up  to  accommodate  walk-in  speakers 
who  will  be  able  to  personally  register 
Speakers  will  be  given  five  minutes 
each  and  will  speak  in  the  order  they 
register. 

Future  Activities  of  the  Panel 

The  ad  hoc  EEL  Advisory  Panel 
expects  to  have  at  least  one  additional 
public  meeting  to  continue  discussions 
and  to  prepare  their  written  report.  This 
meeting  is  planned  for  September  1993 
in  Washington.  EX:.  A  specific  date  has 
not  been  set.  The  Panel  expects  to  have 
a  draft  written  report  publically 
available  in  October  1993.  This  written 
report  of  the  Panel  will  undergo  final 
review  and  approval  at  a  pubhc  meeting 
of  the  SAB  Executive  Committee  before 
the  report  is  finalized  and  forwarded  to 
the  EPA  Administrator.  The  Executive 
Committee  meets  quarterly  in 
Washington.  DC;  its  next  scheduled 
meeting  is  October  26-27, 1993.  A 
Federal  Register  Notice  will  announce 
both  of  these  meetings.  The  above 
schedule  is  subject  to  change 

Dated:  July  1, 1993. 
':.  Ki;.t>ert  Flaak, 

Acting  Staff  Director.  Science  Advisory  Board. 
IFR  Doc.  93-16.-?nfl  Filed  7-7-93;  8:45  ami 
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FEDERAL.  COMMUNICATIONS 
COMMISSION 

Public  Infomation  Collections 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communicaticns  Commission, 
(202) 632-6934. 

Federal  Cominunu  3tirjn.s  ( Commission 

0MB  Control  No.:  3060-0099. 

Tide:  Annual  Report  Foim  M  (FCC 
Form  M). 

Expiration  Date:  06/30/96. 

Description:  Annual  Report  Form  M  is 
required  by  Sections  1.785  and  43.21  of 
the  FCC  Rules  and  Section  219  of  the 
Communications  Act  of  1934,  as 
amended.  Subject  telephone  carriers 
having  annual  operating  revenues  in 
excess  of  $100  million  are  required  to 
file  FCC  Form  M.  FCC  Form  M  was 
revised  in  the  Matter  of  Revision  of 
ARMIS  USOA  Report  (FCC  Report  43- 
02)  for  Tier  1  Telephone  Companies  and 
.^^nual  Report  Form  M,  (Memorandimi 
Opinion  and  Order).  .'^AD  92-46. 
released  March  29, 1993.  Carriers  who 
are  required  to  file  both  ARMIS  and 
Form  M  will  satisfy  their  Form  M 
reporting  requirements  by  filing  both 
diskettes  and  paper  copies  of  the  ARMIS 
reports. 

Title:  Automated  Reporting  and 
Management  Information  Systems 
( *  R.MIS),  ARMIS  USOA  Report  (FCC 
Report  43-02) 

Description  AFJ  !IS  is  an  automated 
system  consisting  of  ten  reports  which 
contain  financial  and  statistical  data 
required  by  the  Commission  to 
administer  its  accounting,  joint  cost. 
I'jTisdicuonal  separations,  rate  base,  and 
access  charge  rules,  ,\RMI,S  USOA 
Report,  FCC  Report  43-02,  contains 
company-Wide  data  for  each  account 
specified  in  the  Uniform^  Svstem  of 
Accounts  (USOA),  FCC  Report  43-02 
was  revised  m  the  Matter  of  Revision  of 
ARMIS  USOA  Report  (FCC  Report  43- 
02)  for  Tier  1  Telephone  Companies  and 
.Annual  Report  Form  M,  (Memorandum 
Opinion  and  Order),  .Ai\D  92^6, 
released  March  29,  1993  The  report  was 
revised  to  incorporate  eighteen  Form  M 
schedules,  six  of  which  were  revised,  .^ 
new  schedule  for  the  collection  of 
aggregate  data  on  plant  investment  and 
accumulated  depreciation  for  each 


Jurisdiction  was  also  added  to  the 

report. 

Federal  Comniimications  Commission. 

William  F.  Caton, 

Acting  Secretary 

(FR  Doc.  93-16036  Filed  7-7-93;  8:45  am) 
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PuDiic  into^matton  Collection 
Reauirerr.pnt  SuDmltted  to  Office  of 
Manage.Tseni  end  Buoget  tor  Review 

June  30, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
reqiiirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C<3507) 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Ser\'ice.  Inc..  2100  M  SL^'eet.  NW.,  suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0475. 

Title:  Section  90.713.  Entry  Criteria. 

Action:  Re'/ision  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  Other:  One- 
time requirement  at  initial  application 
or  assignment  stage. 

Estimated  Annual  Burden:  34 
responses;  25.5  hours  average  burden 
per  response;  867  hours  total  annual 
buxden. 

Needs  and  Uses:  The  Commission  has 
modified  47  CFR  90.713  to  permit 
applicants  for  non-commercial 
nationwide  systems  in  the  220-222 
MHz  band  to  submit  a  certification  (47 
CFR  90.713(a)(6))  indicating  that  the 
applicant  has  either  an  actual  presence 
or  long-term  business  plan  that 
necessitates  internal  communications 
capacity  in  the  70  or  more  markets 
identified  in  the  license  application. 
Under  the  rule  as  modified,  applicants 
will  be  required  to  certify  that  they  have 
an  actual  presence  necessitating  internal 
communications  capacity  in  the  70  or 
more  markets  identified  in  the 
application.  Applicants  will  not  be 
permitted  to  rely  on  a  long-term 
business  plan.  Licensing  Division 


personnel  will  use  uie  data  to  determine 
Lhe  eligibility  of  the  applicant  to  hold  a 
r,3dio  station  authorization.  Land  Mobile 
and  Microwave  Division  personnel  will 
use  the  data  for  rulemaking  proceedings, 
Ccm.pliance  Division  personnel  m 
co:;unrtion  with  field  engineers  will 
use  the  data  for  enforcement  purposes. 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretary 

[FR  Doc.  93-16037  Filed  7-7-93;  8:45  am) 
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FEDERAL  MAR!T!ME  COMMISSION 

Petitions  for  TerTrporary  Exemption 
From  Electronic  Tani^f  Fin-ig 
Requirements 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a). 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  exemption  from  the 
June  4,  1993,  electronic  filing  deadline, 
stating  they  are  unable  to  comply  with 
the  lune  4, 1993,  deadline  for  filing  of 
World  Wide/ Asian  and  South  Pacific 
tariffs. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  July  14, 1993.  Rephes  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
petitioners  as  follows: 

P33-93 — W«rner  Schwan.  President,  Polar 
Bear  Container  Line,  220A  N.  Cloverdale 
Blvd..  Cloverdale,  California  95425 

P34-93— Jeffrey  F.  Lawrence,  Esq.,  Sher  & 
Blackweil,  1255  23rd  Street.  NW., 
Washington,  DC  20037-1194 

P35-93— Mrs.  Honeylette  De  Leon,  President, 
World  Cldss  Freight.  Inc.  110  West  Ocean 
Bl.,  suite  349,  Long  Beach,  California 
90802 

Copies  of  the  petitions  are  available 
for  examination  gt  the  Washington,  DC 
office  of  the  Secretary-  of  tne 
Commission,  800  N.  Capito!  Street  NW., 
room  1046. 
Joseph  C.  Polking, 
Secretary: 
[FR  Doc.  93-16205  Filed  7-7-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

CNB  Preferred  Partnership,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Jisted  -n  this  notice 
have  applied  for  tne  Board  s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  112  US  C.  1842]  and  § 
225  14  of  the  Boards  Regulation  Y  (12 
CFR  225  14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  companv.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  m  section  3(cl  of  the  Act 
(12  use  1842;c:; 

Each  apphcation  is  avauaoie  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors  Interested  persons  may 
express  their  views  in  vNTtting  to  the 
Resen-e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regardiiig  each  of  these  applications 
must  be  receixed  not  later  than  August 
2,  1993, 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R  Keilev,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1  CXB  Preferred  Partnership, 
Orlando,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  preferred  shares  of 
Central  National  Bank  Corporation,  Inc., 
Winter  Park,  Florida,  and  diereby 
indirectly  acquire  Central  National  Bank 
of  Winter  Park,  N.A.,  Winter  Park, 
Florida. 

B  Federal  Reserve  Bank  of  Chicago 
(James  A.  Biuemie.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Castle  BancGwup,  Inc.,  DeKalb, 
Illinois;  formerly  known  as  Sandwich 
Banco,  Lnc  ,  DeKalb,  Illinois,  to  acquire 
100  percent  of  the  voting  shares  of 
B  O  Y  Bancorp,  Inc.,  York\'ille,  Illinois, 
and  tnereby  indirectly  acquire  Bank  of 
Yorkville,  Vorkville,  lUinois. 

2  Independent  Bank  Corporation, 
Ionia,  Michigan;  to  acquire  100  percent 
of  the  voting  shares  of  American  Home 
Bank,  Unionville.  Michigan. 

3.  Independent  Bank  Corporation, 
Ionia,  Michigan;  to  acquire  100  percent' 


of  tlie  voting  shares  of  Pioneer  Bank. 
North  Branch,  Michigan 

4  Van  Buren  Bancorporation 
Emplovee  Stock  Ownership  Plan. 
Keosauqua,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  30.03 
percent  of  the  voting  shares  of  Van 
Buren  Bancorporation,  Keosauqua. 
Iowa,  and  thereby  indirectly  acquire 
State  Savings  Bank,  Cantril,  Iowa,  and 
Farmers  State  Bank,  Keosauqua.  Iowa. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (lohn  E  YorKe.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

I  Bank  of  Colomdo  Holding 
Company,  Vail,  Colorado;  to  become  a 
bank  holding  company  by  acquiring 
Vail  National  Bank,  Vail,  Colorado. 

D  Federal  Reserve  Bank  of  Dallas 


(vx 


:ur  TriO^.c,  \  ice  President)  400 


South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Elkhart  Bancorporation,  Inc., 
Elkhart.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Elkhart  State  Bank,  Elkhart.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1,1993. 
Jennifer  J.  JohnMn, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-16083  Filed  7-7-93;  8:45  am) 
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Dickinson  Financial  Ccd  :  Acouisltion 
of  Company  Engaged  ir  Pe"^i;S!s!bie 
Nonbanking  Activities 

The  orjganization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225, 23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C, 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Resen-e  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 


outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resour<:es. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  2,  1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Dickinson  Financial  Corp..  Kansas 
Qty,  Missouri;  to  acquire  Livingston 
Life  Insurance  Company,  Kansas  City. 
Missouri,  and  thereby  engage  in  the 
reinsurance  of  credit  related  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve   . 
System,  July  1, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-16084  Filed  7-7-93;  8:45  am) 
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A.-^V  BiQSsman  H-ing,  e!  p.:  ,  OiB".:^'"" 
BanK  Cont'Oi  Notices    A.;;au,sitiC"s 
S'-'a'es  0*  Ba"ks  o^  B?}"ifc  *-o':i'"-q 
Companies 


The  notificants  hsted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  thai  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  vnll  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  vievn  in  vmting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  28, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 


36690 


Fe<ieral  Register  /  Vol.  58,  No    129  /  Thursday.  July  8.  1993  /  Notices 


UMI 


1.  Amy  Blossman  lUing,  aad  \nn 
Blo&sman  Komidnr.  both  of  Covington, 
Louisiana;  to  acquirs  25.29  percent  of 
the  voting  sfaaios  of  Progressive  Capital 
Corporation,  Covington,  Lomsiana,  and 
thereby  indirectly  acqiare  Central 
ProgresMve  Bank  of  .\imte,  Amite, 
Lomsiana. 

B.  Federal  Refcrve  Bank  of  St.  Louts 
(Randall  C.  Sumner.  Vice  President)  411 
Locusf  Street.  St.  Louis,  Missouri  63166 

1  Louise  M.  Brands,  Prairie  au 
Rocher,  Illinois,  to  acquire  an  additional 
5  6  percent  of  the  voung  shares  of  PDK 
Bancshares,  Lnc  .  Prame  du  Rocher. 
Ilhnois,  for  a  total  of  15.20  pert;e.r;t.  diid 
thereby  indirectly  acquire  State  Bank  of 
Prairie  du  Rocher,  Prairie  du  R.x:hBr 
Illinois 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Ser.ior  Vice 
President]  925  Grand  .Avenue.  Kansas 
City,  Misso^jn  541^8, 

/  Robert  Timothy  Monnig.  Glasgow. 
Missouri,  to  acquire  an  additional  1.2 
percent  for  a  total  of  8  6  percent: 
Thomas  Henry  Monnig,  Glasgow, 
Missouri,  to  acquire  an  additiona!  1  1 
percent  for  a  total  of  3.4  percent:  John 
Joseph  Monnig,  Glasgow,  Missouri,  to 
acquire  an  additional  11  percent  for  i 
total  of  3.4  percent  of  the  voting  shar»>s 
of  Bancshares  of  Glasgow.  Glasgow, 
Missouri,  and  thereby  indirectly  acquire 
Tn-County  Trust  Company,  Glasgow 
Missouri. 

2  Roger  L.  Reisher.Lakevf ood. 
Colorado,  Margaret  .\.  Reisher, 
Lakewood,  Colorado.  Dennis  E  Barrvtt. 
Littleton,  Colorado,  and  Wiliiam  L. 
Iwata,  i\rvada,  Colorado:  to  acquire 
between  35  and  45  percent  of  the  vot..ig 
shares  of  FirrtBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado,  and 
thereby  indirectly  acquire  FirstBank  of 
Palm  Desert.  Palm  Desert,  Cahfonua; 
FirstBank  of  West  Arvada,  National 
Assoaation.  Arvada.  Colorado; 
FirstBank  of  Aurora,  National 
Assoaation.  Aurora.  Colorado: 
FirstBank  of  Avon,  Avon.  Colorado, 
FirstBank  of  South  Boulder,  National 
Association,  Boulder,  Colorado, 
FirstBank  of  Boulder,  National 
Association,  Boulder,  Colorado: 
Breckenridge  FirstBank.  National 
Association.  Breckenndge.  Colorado: 
FirstBank  of  Castle  Rock,  National 
Association.  Castle  Rock.  Colorado: 
FirstBank  of  Denver,  National 
Association,  Denver,  Colorado; 
FirstBank  of  Cherry  Creek.  National 
Association,  Denver,  Colorado; 
FirstBank  of  Republic  Plaza.  N  A, 
Denver,  Colorado;  FirstBank  of  Ena 
Erie,  Colorado;  FirstBank  of  Tech 
Center.  National  Association, 
Englewood,  Colorado;  FirstBank  of 
Colorado,  National  .Association, 


Littleton.  Colorado,  FirstBank  of 
L^akewood,  National  Association, 
Lxikawood.  Colorado;  FirstBank  of 
Westland.  National  Association, 
Lakewood.  Colorado;  FirstBank  of 
Academy  Park.  lakewood,  Colorado: 
FirstBank  nf  ViHa  Italia.  National 
Association   Lakewood  Colorado: 
FirstBank  uf  Littleton.  National 
.S^sociation.  Littleton.  Colorado: 
FirstBank  at  VVadsworth/Coal  Mine. 
>.;itiOna!  .Association,  Littleton. 
Colorado  FirsiEnnk  of  Arapahoe 
County.  National  .Association.  Littleton. 
Colorado;  FirstBank  of  Longmont. 
National  Association.  Longmont. 
Colorado;  FirstBank  at  Arapahoe/ 
Yosemite,  National  Assonatior 
Englewood.  Colorado,  FirstBank  of 
Silverthome,  National  Association, 
Silveithome,  Colorado;  FirstBank  of 
Vail.  Vail.  Colorado;  FirstBank  at  88th/ 
Wadsworth.  N.A.,  Westminster. 
Colorado;  and  FirstBank  of  Wheatndge, 
National  Association,  VNTieat  Ridge, 
Colorado. 

3.  James  L  Winget  Trust  No.  2, 
Hanston.  Kansas:  to  acquire  25  4 
percent;  Roberta  O.  Winget  Trust  .No  2, 
Hanston,  Kansas,  to  acquire  25. 4 
percent;  Gary  L  Winget.  trustee. 
Hanston.  Kansas,  to  acquire  50.8 
percent;  Marilyn  Sue  Wmget.  trustee, 
Hanston,  Kansas,  to  acquire  50  8 
percent;  and  Carol  Soukup.  Hanston, 
Kansas,  to  acquire  50  8  purrent  of  the 
voting  shares  of  Hanston  Insurance 
Agency,  Inc.,  Hanston.  Kansas,  and 
thereby  indirectly  acquire  Hanston  State 
Bank,  Hanston,  Kansas 

Board  of  Goveniors  of  the  Federal  Reserve 
System,July  1,1993. 
lennifer  J.  lohnson. 

Associate  Secretary  of  the  Board. 

[FR  D<x;  l^-'.'iORb  Filed  7-7-93;  8:45  air.l 
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Van  Buren  Bancorporatlon,  et  al.; 
Notice  of  Aopilcationa  to  Erigage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  companies  hstf  d  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board  s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board  s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Corapanv  Act  (12  LS.C. 
1843(c)(8))  and  §  225  21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary',  in  a  nonbanlcng 
activity  that  is  hsted  m  §  225.25  nf 
Regulation  Y  as  closelv  related  to 
banking  and  permissible  for  bank 
holding  companies  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  mterests,  or  unsound 
banking  practices.  '  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  pre,sentat!on  would 
not  suffice  in  lieu  of  a  hearing, 
identif\'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  Lndicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reser%'e  Bank  indicated 
or  the  offices  of  the  Board  of  Goveniors 
not  later  than  July  28,  1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A  Bluemle,  Vice  Fresideni)  2,30 
South  LaSalle  Street,  Chicago,  IlUnois 
60690: 

1.  Van  Buren  Bancorporation, 
Keosauqua,  Iowa;  to  engage  de  novo  in 
making,  servicing  or  acquiring  loans 
pursuant  to  §  225, 25(b)(1)  of  the  Board  s 
Regulation  Y, 

Board  of  Governors  of  the  Federal  Reserve 
System.  luiy  I,  1993. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-16086  Filed  7-7-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Technical  Advisory  Commltlee  for 
Diabetes  Translation  and  Community 
Control  Programs:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  foilowmg  committee 
meeting. 

S'ajne  Technical  ,Advisorv  Corrjrjttee  for 
Diabetes  Translation  and  Community  Conunl 
Programs. 


Federal  Register   '  Vol    58    No 


-^\- 


irsdrt', 


^.ily  8.  1993  /  Notices 


'^«Hi9] 


Times  and  Dates;  5;30  pm -8:30  p. m  , 
Sunday,  July  25, 1993;  8:30  a  :v.  ~i  p.m.. 
Monday,  July  26, 1993. 

P/ace  Embassy  Suites  Hotel-Atlanta 
.Airport,  4700  Southport  Road,  College  Park, 
Georgia  30349.  (Exit  18  Riverdale  Road  off  I- 
85) 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
priorities  and  feasible  goals  for  translation 
activities  and  community  control  programs 
designed  to  reduce  risk  factors,  morbidity, 
and  mortality  associated  with  diabetes  and 
its  complications.  The  committee  advises 
regarding  policies,  strategies,  goals  and 
objectives,  and  priorities;  identifies  research 
advances  and  technologies  ready  for 
translation  into  widespread  community 
practice;  recommends  public-health 
strategies  to  be  implemented  through 
community  interventions;  advises  on 
operational  research  and  outcome  evaluation 
methodologies;  identifies  research  issues  for 
further  clinical  investigation;  and  advises 
regarding  the  coordination  of  programs  with 
Federal,  voluntary,  and  private  resources 
involved  m  the  provision  of  services  to 
people  with  diabetes. 

Matters  To  Be  D!srussed:lhe  committee 
Will  discuss  results  and  translation 
iinplications  of  the  Diabetes  Control  and 
Complications  Trial  (DCCT),  and  will  review 
the  relationship  of  the  DCCT  restilts  to  the 
goals  and  objectives  for  CDC's  Division  of 
Diabetes  Translation.  The  committee  v\'ill 
farther  review  and  provide  input  on  content 
areas  for  the  upcommg  fiscal  year  1994 
request  for  appiications  for  state-based 
diabetes  control  programs.  In  addition,  the 
committee  wul  discuss  issues  related  to  how 
the  Division  of  Diabetes  Translation  can 
further  coordinate  diabetes  translation  and 
the  role  of  the  committee  within  this 
coordination  process  Division  of  Diabetes 
Translation  staff  will  provide  updates  on 
d:at>etes  control  programs  currently 
operational  witnm  the  Division. 

Agenda  items  are  subject  to  change  as 
prionties  dictate. 

Contact  Person  for  Mere  InformatJon: 
Fredrick  G  Murphy,  Program  Analyst, 
Division  of  Dia'oetes  Translation,  National 
Center  for  Chronic  Disease  Prevention  and 
Hea'*h  Promotion.  CDC.  4770  Bufbrd 
Highway  N'E,,  ( k-lOj,  Atlanta,  Georgia 
3034:-3724,  telephone  404/48&-5005, 

Dated:  luly  1,  1993. 
Elvln  Ililyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Dibease  Control  and  Prevention 

(CDC). 

'PR  Doc  93-1 60'5  Filed  7-7-93;  8:45  am) 
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Review  of  Draft  Criteria  tor  a 
Recommended  Standard  on 
Occupational  Exposure  to  Respirable 
Coal  Mine  Dust.  Meeting, 

The  National  Inst:':;te  fir 
Occupational  Satetv  and  Health 
(MOSH)  Qt  liie  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Review  of  Draft  Criteria  for  a 
Recommended  Standard  on  Occupational 
Exposure  to  Respirable  Coal  Mine  Dust. 

Times  and  Dates:  9  a,m-5  p.m.,  July  29, 
1993;  8  a,m.-2  p.m.,  July  30, 1993. 

Place:  Robert  A.  Taft  Laboratories, 
Auditorium,  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  150  p>ocple. 

Purpose:  The  purpose  of  this  meeting  is  to 
review  and  discuss  the  draft  criteria 
doamient,  "Occupational  Exposure  to 
Respirable  Coal  Mine  Dust,"  with  a  panel  of 
invited  participants  selected  by  NIOSH  for 
their  expertise  and  background  in  this  area. 
The  review  will  provide  NIOSH  with 
individual  input  and  opinion  from  experts 
outside  the  Institute  prior  to  finalizing  the 
criteria  document  for  publication  and 
transmittal  to  the  Department  of  Labor,  The 
review  will  emphasize  health  issues  related 
to  occupational  exposures  to  respirable  coal 
mine  dust,  including  coal  workers' 
pneumoconiosis,  silicosis,  and  chronic 
obstructive  puknonary  disease,  as  well  as  the 
related  issues  of  exposure  monitoring, 
medical  surveillance,  pulmonary  function 
testing,  control  technology,  and  respiratory 
protection  in  mining.  Viewpoints  and 
suggestions  from  industry,  labor,  academia, 
other  govenmient  agencies,  and  the  public 
are  invited. 

Contact  Persons  for  Additional 
Information:  General  information  may  be 
obtained  from  Judy  Curless,  NIOSH,  CDC. 
4676  Columbia  Parkway,  Mailstop  C-32, 
Cincinnati,  Ohio  45226,  telephone  513/533- 
8314. 

Technical  information  may  be  obtained 
from  Eileen  Kuempel,  NIOSH,  CDC,  4676 
Columbia  Parkway,  Mailstop  C-32, 
Cincinnati,  Ohio  45226,  telephone  513/533- 
8314. 

Dated:  June  30. 1993. 
Elvln  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[PR  Doc.  93-16074  Filed  7-7-93;  8:45  am] 
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Food  and  Drug  Administration 

[Docket  No.  92N-0421] 

Robert  A.  Fogari,  Denial  cf  Hearing: 
Final  Debarment  Oroer 

AGENCY;  t  :..c  a::  J  Drug  Administration, 

I'iriS. 

ACDON:  Notice. 


SUMMARY;  The  Deputy  Commissioner  for 
Operations  of  the  Food  and  Drug 
.administration  (FDA)  denies  Dr.  Robert 
A.  Fogari 's  request  for  a  hearing  and 
issues  a  final  order  permanently 
debarring  Dr.  Robert  A.  Fogari,  58  Twin 
Brooks  Rd.,  Saddle  River,  NJ  07458. 


'uly8,  1993. 
ORM^b-ONiCOffTACT: 


under  section  306(a)  of  the  Federai 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  335a(a)),  The  Deputy 
Commissioner  bases  this  order  on  her 
finding  that  Dr.  Fogari  was  convicted  of 
Federal  felonies  under  18  U.S.C.  1001 
and  1505  for  conduct  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval  of  a  drug  pnxiuct;  and  relating 
to  the  regulation  of  a  drug  product 
under  the  act. 

Et:rEc-",E  OA^'l 

^■ 'b-   -.  ;  -iAi.  wLi,:..  tor  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8041. 

ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  nn.  1-23,  Rock\'ille,  MD 

I.  iiaekgrou.ad 

Dr.  Robert  A.  Fogari,  a  former  clinical 
investigator  who  participated  in 
experimental  drug  studies  for  nine 
different  drug  manufactiurers,  pled 
guilty  and  was  sentenced  on  February  2, 
1989,  for,  in  addition  to  other  offenses, 
two  counts  of  submission  of  false 
documents,  and  one  count  of 
obstruction  of  justice,  Federal  felony 
offenses  under  18  U.S.C.  1001  and  1505. 
The  basis  for  these  convictions  was  Dr. 
Fogari 's  data  falsifications  and 
omissions  in  the  written  reports  of  the 
drug  studies  that  he  conducted. 

In  a  certified  letter  received  by  Dr. 
Robert  A.  Fogari  on  January  8. 1993, 
FDA  ofiiered  Dr.  Fogari  an  opportimity 
for  a  hearing  on  the  agency's  proposal 
to  issue  an  order  under  section  306(a)  of 
the  act  debarring  Dr,  Fogari  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  based 
the  proposal  to  debar  on  its  finding  that 
Dr,  Fogari's  conduct  leading  to  his 
convictions  under  18  U,S.C.  1001  and 
1505  related  to  the  development  and 
approval  and  the  regulation  of  various 
drug  products. 

The  certified  letter  also  informed  Dr. 
Fogari  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  noted  that  if  it 
conclusively  appeared  from  the  face  of 
the  information  and  factual  analyses  in 
his  request  for  a  hearing  that  there  was 
no  genuine  and  substantial  issue  of  fact 
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which  precluded  the  order  of 
debarment,  FDA  would  enter  summary 
judgment  against  him,  majuag  findings 

and  conclusions,  and  denying  his 
request  for  a  hearing;. 

In  a  letter  dated  lanuary  26,  1993.  Dr. 
F'jgan  responded  to  the  certiP.ed  letter 
bv  requesunc  a  hearing. 

n.  Denial  of  Hearing 

In  his  request  for  a  hearing,  Dr  Fogari 

failed  to  present  any  argi.imer.fs  or 
information  'o  show  whv  he  should  not 
be  debarred  Theretdrs.  FDA  Fnds  thai 
Dr  Focan  has  failed  to  idenCh-  any 
genuinn  arj-:;  substantial  issue  of  fact 
rtQuimx  a  hearing.  Aci,ord:nElv. 
pursuar..  to  ll  CFR  12.23,  the  agencv 
denies  Dr  Fosan's  request  for  a  learmg. 

m.  Findings  and  Order 

Ther»fore.  as  D«?putv  Ccmmissioner 
for  Operations  under  section  306(a)  of 
the  act.  I  find  that  Dr,  Robert  A.  Fogari 
has  been  convicted  of  felonies  under 
Federal  law  for  conduct  fl)  relating  to 
the  deveiopraent  and  approval, 
including  the  process  for  development 
and  approval,  of  a  drug  product  (21 
V  S.C.  '335a(ait2l(A;l,  and  (2)  relating  to 
the  regulation  of  a  drug  product  (21 
U.S.C  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings. 
Dr.  Robert  \.  Fogari  is  oerraanently 
debarred  from  crC'Viding  services  in  any 
capacity  to  a  person  wiir.  an  approved 
or  pending  drug  orDduct  appUcalion 
under  semon  S05,  507,  512.  or  802  of 
the  act  (21  U  S.C.  355,  357.  360b,  or 
282).  or  under  section  35!  of  the  Public 
Health  Service  Act  (42  U.S.C.  262). 
e-%ctive  July  8.  1993  (21  U.S.C 
335a(c)(l)(B)  and  {c)(2j(A)(ii}  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
amplication  who  imowingly  u.ses  the 
services  of  Dr.  Fogari  in  any  capacity, 
during  his  penod  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Dr. 
Fogari,  during  his  period  of  debarment, 
provides  ser\'u:iis  in  any  capacity  to  a 
person  wi'h  an  approved  or  pending 
drug  product  appucation.  he  will  be 
subject  to  civil  mcnev  penalties.  In 
addition,  FDA  'Aili  not  accept  or  review 
any  abbreviated  new  arig  application  or 
arbreviated  antibioui-  drug  application 
from  Ct,  Fogar:  during  his  period  of 
debarment. 

.\ny  application  by  Dr.  Fogari  for 
termination  of  debarment  under  section 
306(d](4)  of  tne  act  should  be  identified 
with  Docicet  No  9ZN-€421  and  sent  to 
the  nodceti  Management  Branch 
(address  above!  All  such  subm'ssions 
are  to  be  filed  in  four  copies.  The  public 
availabihty  of  inform.ation  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  FubUcly  available  stibmissions 


may  be  seen  in  the  Dodtets  Management 
Branch  between  9  a.m.  and  4  p  m., 
Monday  through  Friday, 

Dated:  Jud«  28. 1993. 
Jane  E.  Hennrv 

Deputy  Commissioner  for  Operanons. 
[FR  Doc  93-16034  Filed  7-7-93;  8:45  ami 


[GN  No.  2102] 

Statement  o*  Organization,  Functions, 
and  Delegations  of  A  jthortty 

Part  H,  Chapter  HF  (formerly  Chapter 
HF)  (Food  and  Drug  Administration)  of 
the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (35  FR  3685.  Fftbruary 
25.  1970.  and  56  FR  29484.  June  27. 
1991,  as  amended  most  recently  m 
pertinent  part  43  FR  16419,  April  18, 
1978)  is  amended  to  reflect  the  change 
in  title  from  Division  of  Financial 
Management  to  Office  of  Financial 
Management  and  realignment  of  the 
Division  of  Financial  .Vlanagement  staff 
and  functions  into  the  new  Office  of 
Financial  Management  (OFM),  Ofhce  of 
Management  (CM),  Office  of 
Management  and  Systems.  Food  and 
Drug  Administration  (FDA)  To  provide 
consistency  with  the  organizational 
structure  of  the  centers  and  within  OM. 
FDA  proposes  that  the  Office  of 
Financial  Management  be  estantished  to 
oversee  and  direct  the  A^<?r.c\  s 
financial  responsibilities.  This  new 
office  will  consist  of  the  Division  of 
Financial  Systems,  the  Ehvision  of 
Accounting,  the  Division  of  Budget 
Formulation  and  Presentation,  and  the 
Division  of  Budget  Execution  and 
Control. 

Under  section  LTC-B,  Organization i 

1.  Delete  suboarasrraph  (h-1)  Division 
of  Financial  Management  vFrL\74)  and 
insert  a  new  subparagraph  (h-l)  under 
the  Office  of  Management  and  Svstems 
(HFA6).  Office  of  Manageirien!  iHFA?] 
reading  as  follows: 

Office  of  Financial  Management 
(HFA74).  Plans,  directs,  and  cocniinales 
a  comprehensive  finanuai  management 
program  for  FDA  encompassing  the 
areas  of  budget  analysis,  iormuiation 
and  execution,  automated  financial 
systems,  fiscal  accounting  vou,'.her 
audit,  and  financial  reporting  Provides 
staff  assistance  in  justifying  budgets 
through  executive  and  congressional 
echelons.  After  apprcpnation,  develops 
an  orderly  expenditure  plan. 
Develops  apportionment  plans  and 

issues  allotments  for  expenditu.'^s. 
Makes  periodic  reports  regarding  the 

status  of  FDA's  financial  management. 


Develops  financial  inputs  for  the 
Agency's  programs  and  financial 
plans. 
Dated.  June  18,  1993. 

David  A.  Kessier, 

Commsssioner  of  Food  and  Drugs. 

[FR  Doc.  93-16120  FUed  7-7-9?.;  8  4,5  atr.l 
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Statement  ot  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Dnig 
Admmistrauon)  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  .Authority  for  the 
Department  of  Health  and  Human 
Ser\'ices  (35  FR  3685,  February  25. 
1970,  and  56  FR  29484.  June  27,  1991, 
as  amended  most  recently  m  pertinent 
part  53  FR  34588,  September  7,  1988)  .s 
amended  to  reflect  the  change  in  title 
from  the  Division  of  Human  Resources 
Management  to  the  Office  of  Human 
Resources  Management  in  the  Office  of 
Management  (OM],  Office  of 
Managem^ent  and  System^s,  Food  and 
Drug  Administration  (FDA)  To  9n.iurtt 
that  ever-changing  personnel 
requirements  are  met  and  that  the 
human  resources  function  is  performed 
with  a  high  level  of  visibilitv  in  the  OM 
organizational  structure,  FDA  proposes 
that  the  Office  of  Human  Resources 
Management  be  estabUshed  to  oversee 
and  direct  the  Agency's  human 
resources  responsibilities.  This  new 
office  will  consist  of  the  Division  of 
Personnel  Operations  I,  the  Division  of 
Personnel  Operations  D,  tJie  Division  of 
Employee  Relations,  the  Division  of 
Recruitment  and  Staffing,  and  the 
Division  of  Compensation,  Benefits,  and 
Training.  Under  section  HF-B, 
Organization: 

i  Delete  subparagraph  (h-4)  Ehvision 
of  Human  Resources  Management 
(HFA77)  in  its  entirbiy  and  insert  a  new 
subparagraph  (h-4)  under  the  Office  of 
Management  and  Systems  {HTA6), 
Office  of  Management  (HF.^7)  reading 
as  follows;  Office  of  Human  Resources 
Management  (HFA771.  Provides 
personnel  management  advice  and 
assistance  to  the  Commissioner  and  to 
FDA  managers  within  its  servicing  area, 
including  advice  to  Headquarters 
officials  on  their  management 
responsibilities  for  FDA  field 
installations. 

Participates  in  the  development  of 
Agency  goals  and  operating  plans 
related  to  human  resources 
management. 

P'-ovides,  within  its  servicing  area, 
personnel  management  and  personnel 


Dated  lun« 
David  A  Kes 
Commissione 
[FR  Doc  93-' 
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administration  services,  including 
employment,  recruitment, 
compensation  and  benefits, 
classification,  employee  relations, 
training,  career  development  and 
executive  services. 

Prepares  staff  studies  and 
recommendations  to  Agency 
management  on  human  resources  needs 
and  problems. 

Identifies  the  need  for  human 
resources  policies  and  programs  to  the 
Office  of  the  Assistant  Secretary  for 
Health  (0.\SH),  as  appropriate,  in  the 
development  of  such  policies  and 
programs. 

Develops  and  implements  operating 
procedures  and  interprets  policies  to  the 
extent  necessary  to  meet  the  special 
needs  of  FDA  in  the  application  of  PHS, 
HHS.  OPM.  and  other  Government 
agency  regulations. 

Represents  FDA  in  human  resources 
managrrert  matters  with  PHS.  HHS, 
OPM,  other  Government  agencies, 
professional  societies,  colleges, 
universities  and  other  non- 
governmental organizations  and 
institutions. 

Identifies  barriers  in  personnel 
policies,  rules,  and  regulations  which 
hinder  the  accomplishment  of 
management  goals  and  objectives. 
Recommends  innovative  solutions  and 
develops  pilot  projects  to  eliminate 
these  barriers 

natfd   l-„ae  li.  1993. 
UdVid  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  93-16121  Filed  7-7-93:  8:45  am] 
BILUNQ  CO06  t^so-o^-u 


Pjb'ic  Health  Service 

Indian  Health  Service,  Statement  of 
Organization,  Functions,  and 
Delegations  of  AuthoHty 

Fart  H  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (55  FR  2152-3,  January  22. 
1990.  and  at  54  FR  4085-91.  January  27, 
1990,  57  FR  34300-01.  August  4. 1992, 
and  57  FR  4317-38.  September  18. 
1992,  and  as  rn.os'  recently  amended  58 
FR  17236.  Apr:i  1.  1  jfi3)  is  further 
amended  to  establish  a  new  Office  of 
Tribal  Self-Govemance  in  the  Office  of 
the  Director.  Lidian  Health  Services 
(IHSl.  to  carry  out  title  III  of  the  Indian 
Seif-Determination  and  Education 
Assistance  Act.  Public  Law  93-638,  as 
amended. 


ir.'iidn  HPilth  Service 

Chapter  HG,  Section  HG-20, 
Functions,  is  amended  as  follows: 

After  the  title  and  statement  for  the 
Division  of  Health  Professions 
Recruitment  and  Training  (HGAB4). 
insert  the  following  title  and  statement: 

Office  of  Tribal  Self-Governance 
(HGAC).  The  Office  (1)  develops, 
directs,  and  oversees  the 
implementation  of  the  Tribal  Self- 
Governance  Demonstration  Project 
poUcies  and  programs  under  title  III  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act,  Pubhc  Law 
93-638,  as  amended:  (2)  provides 
technical  support  in  the  development  of 
Tribal  Self-Governance  Demonstration 
Projects;  (3)  provides  programmatic 
review  and  recommends  approval  of 
proposals  for  Self-Governance  planning 
grants:  (4)  negotiates  self-governance 
compacts  and  funding  agreements  with 
participating  tribal  governments;  (5)  in 
conjunction  vvith  IHS  Area  and 
Headquarters  components,  identifies  the 
amount  of  funds  necessary  to 
implement  the  agreements  and  prepares 
annual  budgets;  and  (6)  ensures  that  the 
responsibilities  of  the  United  States  are 
not  waived,  modified,  or  diminished 
with  respect  to  Indian  tribes  and 
individual  Indians. 

Under  Section  HG-40,  Delegations  of 
Authority:  All  delegations  and 
redelegations  of  authority  made  to 
Indian  Health  Service  officials  that  were 
in  effect  immediately  prior  to  this 
reorganization  and  that  are  consistent 
with  the  reorganization  shall  continue 
in  effect  pending  further  redelegation. 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health  (ASH),  with  authority  to 
redelegate,  all  of  the  authorities  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act,  PubUc  Law 
93-638,  as  amended,  except  for  the 
authority  to  promulgate  regulations 
under  section  107  of  the  Act.  and  the 
authority  to  submit  reports  to  the 
Congress,  to  establish  advisory 
committees  or  national  commissions, 
and  to  appoint  members  to  such 
committees  or  commissions. 

In  addition.  I  ratify  and  affirm  all 
previous  actions  taken  by  Pubhc  Health 
Services  officials  that,  in  effect, 
involved  the  exercise  of  the  authorities 
contained  in  Public  Law  93-638.  and  all 
subsequent  legislative  amendments  to 
this  Act,  prior  to  the  effective  date  of 
this  delegation. 

This  delegation  supersedes  the 
delegation  of  July  3, 1975,  from  the 
Secretary  to  the  ASH  for  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  Public  Law  93-638. 


Dated:  June  30, 1993 
Doima  r    Sh„, :«i[.., 
Secreiary 
(FR  Doc.  93-16122  Filed  7-7-93;  8:45  am| 
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agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  US.  Fish  and  Wildlife 
Service  (Service]  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Lipochaeta  venosa  and 
Isodendrion  hosakae.  This  endangered 
plant  species  occurs  in  the  South 
Kohala  District  of  the  Island  of  Hawaii. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  7, 1993,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Pacific  Islands 
Ecological  Ser\'ices  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  room  6307, 
300  Ala  Moana  Boulevard,  P.O.  Box 
50167,  Honolulu,  Hawaii  96850  (phone 
808/541-2749).  Copies  of  the  draft 
recovery  plan  will  also  be  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Services 
Honolulu  address,  the  Kailua-Kona 
Public  Library,  75-138  Hualalai  Road, 
Kailua-Kona,  Hawaii  96740  (phone  808/ 
329-2196),  and  the  Hilo  Public  Library, 
300  Waianuenue  Avenue,  Hilo,  Hawaii 
96720  (phone  808/933-4650).  Written 
comments  and  material  regarding  the 
plan  should  be  addressed  to  Mr.  Robert 
P.  Smith,  Field  Supervisor  of  the  above 
Honolulu,  Hawaii,  address.  Comments 
and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  Honolulu,  Hawaii, 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Rosa,  Fish  and  WildUfe 
Biologist,  at  the  above  Honolulu 
address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
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endangered  species  program  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States,  Recover;  plans  descr'.b^ 
actions  considered  necessary  for  thn 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
down!isr;ng  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recover.-  rr.easures  needed. 

The  Endangered  Species  Act.  as 
amended  (16  US  C,  15.31  et  seq)  (Act), 
requires  the  development  of  recoverv 
plans  for  lis'ed  species  '.inless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4lf)  of  the  Act  as  amended  in 
1988  requires  that  pubbc  notice  and  an 
opportunity  for  public  review  and 
com.ment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  F.an.  Substantive  technical 
com.ments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropnate  Federal  or  other  entities  so 
that  thev  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Indiv'.duahzed  responses  to  comments 
will  not  be  provided. 

The  species  being  considered  in  this 
recoverv  plan  are  Lipochaeta  venosa 
and  Isodendnon  hosakae.  These  species 
are  limited  to  six  cinder  cones  located 
on  the  Parker  Ranch  in  the  South 
Kohala  DisL-ict  on  the  island  of  Hawaii. 
Both  species  occur  together  on  two 
cinder  cones,  and  7  hosakae  and  L. 
venosa  occur  separately  at  one  and  three 
other  sites,  respectively.  The  presence  of 
these  species  on  the  steeply  sloped 
cinder  cones  is  interpreted  as  an 
indication  that  these  steep  cones  are 
havens  from  grazing  animals,  not 
preferred  habitats.  It  is  inferred  that 
their  ranges  once  included,  at  the  least, 
the  lands  between  the  cones  where  they 
are  now  extant,  but  there  is  no  historical 
data  to  confirm  this. 

Recovery  efforts  will  focus  on 
protection  of  all  extant  individuals  from 
herbivores,  fire  and  alien  plant  species. 
propagation  of  plan's  to  augment 
existing  populations,  and  expansion  of 
both  species  to  all  six  of  the  cinder 
cones  where  one  or  both  now  exist. 

Public  Comments  Solicited 

The  Service  soixits  wnt'en  comments 
on  the  recover^'  plan  described.  All 
comments  received  by  the  date  specified 


above  will  be  considered  prior  'o 
approval  of  this  plan. 

.Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated.  June  30, 1993. 
lohn  H.  Doebel 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service.  Region  1. 
(PR  Doc.  93-16076  Filed  7-7-93;  8:45  am] 
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Revised  Policy  and  Procedures  for 
Selecting  and  Funding  Federal  Aid  In 
Sport  Fish  and  Wildlife  Restoration 
Projects 

AGENCY:  Interior,  Fish  and  Wildlife 

Service. 

ACTION:  Notice. ^^^^^^ 

summary:  The  U.S.  Fish  and  Wildlife 
Service.  Division  of  Federal  Aid  is 
revising  its  policies  and  procedures  for 
special  projects  funded  by  Federal  Aid 
Administrative  funds.  The  policy  is 
being  revised  in  response  to  criticisms 
that  the  existing  policy  does  not  include 
a  systematic  procedure  to  notify 
potential  applicants  of  the  availability  of 
Federal  Aid  Administrative  funds:  that 
it  is  not  being  applied  consistently  and 
that  it  promotes  unreahstic  expectations 
among  applicants  who  do  apply  The 
revised  policy  is  being  implemented  as 
a  pilot  for  this  year's  grant  cycle  with 
the  understanding  that  it  will  be 
finalized  at  a  later  date  Comments  on 
the  revised  policy  will  be  accepted 
during  this  grants  cycle  and  until 
further  notice.  The  U.S.  Fish  and 
Wildlife  Service  is  seeking  applications/ 
proposals  under  this  revised  policy  for 
sport  fish  and  wildUfe  restoration 
projects  which  will  be  awarded  funding 
in  fiscal  year  1994.  The  requirements  for 
submitting  and  selecting  proposals  are 
contained  in  this  notice.  Focus  areas  are 
not  being  included  as  part  of  the 
selection  criteria  for  applications 
submitted  in  response  to  this  notice  for 
this  year  only. 

DATES:  Applications/proposals  must  be 
received  by  July  22.  1993. 
ADDRESSES;  Applications/proposals  and 
comments  must  be  submitted  to:  U.S. 
Fish  and  Wildhfe  Service.  Chief. 
Division  of  Federal  Aid.  MS  140,  1849 
C  Street  NW  ,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Columbus  Brown,  Chief,  Division  of 
Federal  Aid.  U.S.  Fish  and  Wildhfe 
Service;  (703)  358-2156 
SUPPLEMENTARY  INFORMATION: 

Significant  revisions  to  the  policy 


include  providing  for  annual 
notification  of  the  availabihty  of  funds 
through  Notices  in  the  Federal  Register; 
and  establishing  and  announcing  in  the 
Federal  Register,  focus  areas  which  will 
be  included  as  part  of  the  selection 
criteria.  Focus  areas  will  be  used  to 
further  promote  and  encourage  efforts 
that  address  priority  needs  of  the  Fish 
and  Wildlife  Senice  and  the  States.  The 
revised  policy  also  clanfles  the  roles 
and  responsibilities  of  the  Division  of 
Federal  Aid's  Washington  and  Regional 
Offices  and  establishes  uniform 
requirements  for  all  applicants. 

Dated  May  18, 1993. 
Richard  N.  Smith, 
Director. 

A.  Purpose 

This  statement  establishes  policies 
and  procedures  for  selecting  special 
projects  funded  with  Federal  Aid 
Administrative  Funds.  Special  projects 
are  activities  that  assist  the  U.S.  Fish 
and  Wildlife  Service  (Service)  in 
administering  Sport  Fish  and  Wildlife 
Restoration  Programs  and  facilitate  the 
efforts  of  the  States  in  implementing 
these  programs. 

B.  Background 

The  mission  of  the  Federal  Aid 

Program  is  to  strengthen  the  ability  of 
State  and  Territorial  fish  and  wildlife 
agencies  to  meet  effectively  the 
consumptive  and  nnn-coiisumptive 
needs  of  the  public  for  fish  and  wildlife 
resources.  The  Federal  Aid  in  Wildlife 
Restoration  Act  and  the  Federal  .Aid  in 
Sport  Fish  Restoration  Ai:t  authorize  the 
Secretary  of  the  Interior  to  cooperate 
with  the  States  and  to  use 
administrative  funds  for  carrying  out 
this  mission, 

Federal  Aid  Administrative  Funds  are 
those  funds  deducted  from  amounts 
available  under  the  Federal  Aid  in  Sport 
Fish  Restoration  and  the  Federal  Aid  in 
Wildlife  Restoration  Act,  The  statutory 
provisions  related  to  administrative 
deductions  are  as  follows: 

Federal  Aid  in  Sport  Fi^h  Restoration 
/SFfl>— Federal  Aid  Administrative 
Funds  for  sport  fish  restoration  may  not 
exceed  6  percent  of  the  deposits  in  the 
Sport  Fish  Restoration  Account  of  the 
Aquatic  Resources  Trust  Fund,  These 
funds  may  be  used  for  special  projects 
for  the  "conduct  of  necessary 
investigations,  administration,  and  the 
execution  of  this  Act  and  for  the  aiding 
in  the  formulation,  adoption,  or 
administration  of  any  compact  between 
two  or  more  States  for  the  conservation 
and  management  of  migratory  fishes  in 
marine  or  fresh  waters,"  (Section  4  of 


minimize  a 
order  to  ma 
the  States. 

C.  Availabi 


D.  Interstat 
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the  Act  as  amended  by  Pub.  L.  98-369, 
16  U.S.C.  777c) 

Federal  Aid  in  Wildlife  Restoration 
rW7?>— Federal  Aid  Administrative 
Funds  for  wildlife  restoration  may  not 
exceed  8  percent  of  the  excise  tax 
receipts  deposited  in  the  Federal  Aid  in 
Wildlife  Restoration  Fund.  These  funds 
may  be  used  for  the  "administration  and 
execution  of  this  Act  and  the  Migratory 
Bird  Conservation  Act."  (Section  4  of 
the  Act.  16  U.S.C.  669c) 

After  making  administrative 
deductions  as  specified  above,  the 
.-■emainder  of  the  administrative  funds 
will  be  apportioned  to  the  States  in 
accordance  with  the  formulas  contained 
in  the  Acts.  The  Service  will  strive  to 
minimize  administrative  deductions  in 
order  to  maximize  apportionments  to 
the  States. 

C.  Availability  of  i  unds 

In  fiscal  year  1994.  the  amount  of 
administrative  funds  estimated  to  be 
made  available  for  special  projects 
includes  approximately  $1,400,000  for 
sport  Bsh  restoration,  and  $1,600,000  for 
wildlife  restoration 

D.  Interstate  Compacts 

Interstate  Corr.pacts  may  also  submit 
proposals  for  Federal  Aid 
Administrative  Funds.  Proposed 
projects  must  have  discrete  objectives 
and  will  be  subject  to  all  the 
requirements  belcw 

F.  Eligibility  Requirenu-ats 

The  Division  of  Federal  Aid. 
Washington  OfBce,  will  review  each 
proposal  and  determine  if  proposed 
projects  are  eligible  for  funding.  To  be 
eligible  for  funding,  projects  must  meet 
the  follovviag; 

1.  Projects  must  provide  direct 
benefits  to  a  significant  number  of  States 
at  the  national  or  broad  gecgrsphic  level 
to  meet  the  needs  of  the  WR  and/or  SFR 
Programs. 

2.  Projects  must  have  specific 
beginnLng  and  ending  dates.  The 
maximiim  duration  for  any  special 
project  is  three  (3)  years. 

3.  Projects  must  meet  each  of  the 
s«!ection  criteria  stated  in  section  I. 

4.  Projects  deterrr.in»d  ineligible  or 
that  the  Service  determines  not  to  fund 
".ay  not  be  reconsidered  during  the 
sftne  year  in  which  the  proposal  was 
submitted 

F  -Application  Process 

1  .-Ml  propossls  including  funding 
rnq^^ests  for  special  projects  must  be 
submitted  to  the  Chief.  Division  of 
Federal  Aid.  Washington  Office. 
Proposals  originating  within  the  Service 


shall  be  routed  through  the  appropriate 
Regional  Director  or  Assistant  Director. 

2,  Each  year  a  Notice  will  be 
published  in  the  Federal  Register 
announcing  the  deadline  for  submitting 
proposals.  The  Notice  will  also 
announce  estimates  of  the  availability  of 
Federal  Aid  Administrative  Funds  for 
wildlife  and  sport  fish  restoration 
projects.  A  chart  depicting  the 
approximate  dates  fop  ea(±  step  of  the 
annual  process  appears  in  Appendix  A. 

G.  Submission  Requiremenis 

Each  proposal  submitted  for  Federal 
Aid  Administrative  Funds  must  contain 
the  following: 

1.  Title. 

2.  Background  and  Purpose— Include 
a  comprehensive  statement  that 
describes  the  significance  of  the 
problem  and  addresses  the  need  or 
problem  to  be  resolved,  as  well  as  a  brief 
histor)-  of  previous  work  and  a 
statement  on  State  support  of  the 
project. 

3.  Scope  of  Work — Include  a 
description  of  work/objectives  by  year  if 
more  than  1  year.  State  the  time 
required  to  complete  the  project  and 
provide  milestones  to  measiire 
accomplishment  of  the  objectives. 

4.  Expected  results  or  benefits  related 
to  the  State's  fish  and  wildlife 
programs — In  addition  to  stating  how 
the  results  will  be  useful,  provisions 
must  be  made  for  making  the  product  or 
results  available  and  usable  to  those 
affected  by  the  problem  or  need. 
Benefits  must  be  expressed  in 
quantifiable  terms,  i.e.,  angler  days, 
harvest  per  imit  effort,  improvements  to 
State  administration,  dollars  saved,  etc. 

5.  Re5un\es — ^Include  resumes  and 
names  of  the  key  individuals  who  will 
be  involved  in  the  project,  stating  their 
particular  quahfications  for  undertaking 
the  project. 

6.  Project  Costs — Submit  cost 
estimates  showing  total  project  costs  as 
well  as  the  Federal  and  non-Federal 
shares.  Each  proposal  that  contains  a 
multi-year  project  must  include  a 
summary  budget  shovring  funds 
required  for  each  year  and  an  itemized 
budget  for  the  first  12-month  period. 
Estimates  of  direct  costs  must  be 
provided  for  each  year  for  each  of  the 
subsequent  years.  In  addition,  costs 
must  be  provided  fc/r 

a.  Personnel 

(1)  Incluoe  salaries  of  employees  (by 
position  title),  amount  of  the  salaries 
attributable  to  the  project  and  identify 
the  percent  of  each  person's  time  spent 
on  the  project. 

(2)  Identify  fringe  benefits  (amount 
only) — This  entry  should  be  the 


proportionate  cost  of  fringe  benefits 
paid  for  amount  of  time  spent  on  the 
project.  For  example,  if  an  employee 
spends  20  percent  of  his/her  time  on  the 
project.  20  percent  of  his/her  fringe 
benefits  should  be  charged  to  the 
project. 

b.  Consultants — Identify  specific  tasks 
and  work  to  be  performed  by 
consultants,  including  the  basis  for  the 
fee  paid,  e.g.,  hourly  rate. 

c.  Contracts — Identify  all  work  to  be 
completed  by  contract.  If  a  commitment 
has  been  made  prior  to  application  for 
funding  to  contract  with  a  particular 
vendor,  explain  how  the  vendor  was 
selected,  type  of  contract,  deliverables 
expected,  time  frame,  cost,  and  basis  for 
the  cost  All  contracts  must  meet  the 
standards  established  in  Office  of 
Management  and  Budget  Circulars. 
Grants  that  are  subcontracted  are  subject 
to  review  for  compliance  with 
government  procedures. 

d.  Travel  and  Per  Diem— Identify 
number  of  trips  to  be  taken,  purpose, 
and  number  of  people  to  travel.  Itemize 
estimated  costs  to  include  approximate 
cost  of  transportation,  per  diem,  and 
miscellaneous  expenses.  Travel 
expenses  shall  be  in  accordance  with 
rates  specified  by  Federal  travel 
regulations.  Registration  fees  should  be 
included. 

e.  Equipment — Identify  equipment  or 
items  to  be  purchased  or  rented  that  are 
necessary  to  support  the  project. 

f.  Supplies — Identify  specific  supplies 
necessary  for  the  accomplishment  of  the 
project.  Consumable  office  supplies  may 
be  included  under  Indirect  Costs  unless 
purchased  in  large  quantity. 

g.  Indirect  Costs — Identify  those 
indirect  costs  which  are  based  on 
approved  indirect  cost  rates  with  the 
Federal  Government.  Estimates  may  be 
included  pending  approval  of  a 
negotiated  Federal  indirect  cost  rate. 

n.  Other  Costs — Identify  other  costs 
not  stated  above  that  are  attributable  to 
the  project. 

7.  Proposals  requiring  multi-year 
funding  must  show  projected  goals 
associated  with  each  year  of  funding. 

Appendix  B  contains  a  sample 
propoiial  along  with  explanations  of  thw 
requirements. 

■these  rules  do  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  for  this  grant 
program  are  those  necessary  to  comply 
with  43  CFR  part  12,  which  include  (a) 
project  narrative;  and  (b)  compliance 
with  Federal  laws,  regulations,  and 
policies.  Recordkeeping  includes  the 
tracking  of  costs  and  accompUshments 
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(43  CFR  12-601,  monitoring  progn'ss  'A"'. 
CFR  12.80).  and  evaluating 
accompUshments  (43  CFR  12.81) 
Reporting  requirenieats  include  those 
required  by  43  CFR  12  82  No  additional 
information  collection  wii!  be  contained 
in  this  rale 

H.  Focus  Areas 

Focus  areas  are  those  areas  of  intonst 

and  need  to  the  Ser^'ice  and  the  State* 

for  the  adnainistration  and  management 
of  fish  and  wildlife  resources  and 
boating  access  programs.  Focus  area:-> 
will  be  determin-iid  each  year  bv  the 
Service.  b?sed  on  recommendations 
from  the  Grants-In-A;d  Com.mittee 
(GIAC)  in  accordance  with  the  by-laws 
of  the  International  Association  of  Fish 
and  Wildlife  Agencies.  The  GIAC  will 
be  asked  to  submit  recommendations 
each  year  after  its  Septe;nber  meeting. 
The  focus  areas  will  be  anno'jnced  in 
Lhe  Federal  Register  in  subsequent  years 
in  Lhe  Notice  announcing  the 
availabiiitv  of  Federal  Aid 
Admin. stra'ive  Funds. 

I.  Selection  Criteria 


Each  eligible  proposal  will  be 

!v;e'.ved  and  evaluated  for  the 


tciiowmg: 

1.  Focus  ,\reas — Priorities  and  areas 
of  need  announced  in  the  Federal 
Register 

2  Scope — The  problem  or  need 
addressed  m  the  proposal  that  is  of 
direct  concern  to  one-half  or  more  of  the 
States  The  scope  of  proposed  ir.arine 
resources  projects  must  also  address  a 
need  of  direct  concern  to  a  majority  of 
Stu*as  on  a  specific  coast. 

3  Significdnce — The  problem  or  need 


addressed  is  desei 


f  the  level  of 


attention  proposed  ani  the  proposed 
project  is  of  substantial  character  and 
design  to  address  the  problem 

4,  Feasibility — The  proposed 
objectives  can  he  attameci  in  the  amount 
of  time  and  with  the  personnel  and 
resources  requested, 

5  Cost-efftctiveness — The  expected 
output  relative  to  the  total  cost  of  the 
project  is  clearly  favorable, 

J.  Proposal  Review  and  Selection 
Process 

1,  The  Federal  A:d  Washington  Office 
will  review  each  proposal  for  eligibility 
as  defined  in  section  E,  The  final 
determination  for  eligibihty  will  be 
made  by  the  Federal  Aid  Office  with  the 
Chair  of  the  (GLA.CJ  as  an  observer. 


2  All  applicants  will  be  notified  of 
f^iiaibihty  or  meliaibility  of  their 
proposal. 

3.  Copies  of  eligible  proposals  will  be 
forwarded  to  the  Regional  Offices,  other 
appropriate  Sen,  ice  Oifices  and  the 
Chair.  (GL\C).  They  will  also  receive 
lists  of  on-going  grants  and  ineligible 
proposals.  The  Chair.  GIAC,  will 
forward  copies  to  the  voting  members  of 
the  GIAC  as  representaliv  es  of  the 
States. 

4.  The  Regional  Offices,  other  Service 
Offices  and  members  of  the  GL-VC  will 
review  and  rate  each  eligible  proposal 
high,  medium  or  low. 

5.  The  Regional  Offices,  other  Service 
Offices  and  State  voting  members  of  the 
GIAC  will  return  their  ratings  and 
recommendations  to  the  Division  of 
Federal  Aid  In  Washington, 

6.  The  EKvision  of  Federal  Aid  will 
prepare  a  summary  of  the  ratings  and 
recommendations  from  the  Regional 
Offices,  other  Service  Offices  and 
members  of  the  GIAC. 

7.  The  summary  of  all  comments  and 
recommendations  wiU  be  provided  to 
the  Chair.  GIAC  for  review  at  their 
September  meeting.  Copies  of  the 
summary  will  also  be  provided  to  the 
Regional  Offices. 

8.  During  the  September  meeting  of 
the  lAFWA,  the  GIAC  will  evaluate  and 
rank  eligible  proposals  based  on  the 
needs  of  the  States.  The  GIAC  will 
forward  its  rankings  and 
recommendations  to  the  Service  in 
accordance  with  lAFWA  procedures. 

9.  The  Division  of  Federal  Aid  will 
summarize  and  consohdate  all  the 
rankings,  ratings  and  recommiendalions 
and  prepare  final  recommendations  for 
project  selections  and  awards.  The 
Service  may  also  select  and  recommend 
any  parts  of  a  proposal  or  project  for 
funding, 

10.  The  Federal  Aid  Division's 
recommendations  will  be  forwarded  to 
the  Director  of  the  Service  for  final 
review  and  selection  of  projects  to 
receive  Federal  Aid  Administrative 
Funds. 

11.  The  Service  will  notify  each 
eligible  appUcant  in  writing  of  the  final 
disposition  of  their  proposal. 

12.  The  Dire<:tor  wui  notif\'  the 
Regional  Directors  and  the  Chair,  GIAC 
of  the  projects  selected  for  funding. 

K  Lobbying  Restrictions 

During  the  review  of  proposals,  grant 
applicants  may  not  engage  in  any 


activities  that  might  be  considered  as 
attempts  to  influence  reviewers  or 
approving  officials.  If  the  activities  are 
determined  to  be  lobbying;  tlie  proposal 
will  be  disqualified  for  Federal  Aid 
Administrative  Funds. 

L.  Awards  and  Funding 

1.  Projects  that  are  selected  and  that 
require  more  than  1  year  of  funding  will 
receive  subsequent  (2nd  and/or  3rd) 
year  funding  based  on  project 
accomplishments  and  satisfactory 
progress  reports. 

2.  Federal  Aid  Admiinistrative  funds 
a-.varded  for  special  projects  miay  not  be 
used  in  lieu  of  regular  WR,  SFR 
apportioned  fiinds  to  support  individual 
State  projects  or  for  operauonal 
activities  beyond  development  and 
imp:em.entalion. 

3.  Funds  awarded  to  Fish  and 
Wildlife  Service  offices  may  not  be  used 
to  replace  operational  funding.  Salaries 
may  be  paid  if  related  to  an  approved 
project. 

4.  The  Service's  Division  of 
Contracting  and  General  Services  will 
prepare  and  sign  the  formal  av.-ard 
egreem.ent.  It  will  be  forwarded  to  the 
awardee  for  signature.  The  award 
agreement  must  be  signed  by  the  Service 
and  an  authorized  award  je  offit..ial 
before  it  becom.es  a  valid  agreem.ent. 
This  process  m.3y  require  up  to  60  days 
to  complete  The  Service  is  not 
responsible  for  costs  incurred  prior  to 
the  effective  date  of  a  signed  agreem.ent; 
therefore,  the  s'anmg  date  for  all 
projects  should  be  planned  accordingly. 

5.  The  awaidee  m^ust  maintain  a 
financial  management  system  in 
accordance  with  the  Office  of 
Management  and  Budget  Circular  A- 
110. 

M.  Project  Administration 

Projects  awarded  fimding  will  be 
assigned  to  a  Project  Officer.  The  Project 
Officer  will  provide  assistance  that 
includes: 

1.  Assisting  Service  contracting 
officials  in  completing  the  grant 
agreements; 

2.  Serving  as  the  Service's  point  of 
contact  after  the  grant  agreement  is 
signed; 

3.  Receiving  and  appro'ang  bills;  and 

4.  Monitoring  project  performance 
and  assuring  that  the  grantee  adheres  to 
the  grant  agreement. 
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Target  date 


Event 


Apnl  1  (sublect  to  change  m  fu-  \  Washington  Office  issues  Federai  Reqister  ^^onc 


ture 

June  1  (Subject  to  change  in  fu- 
ture) 

Jjne  30  

-iay  15  


Juiy  15  

August  15    

September  1  .. 
September  ^5 
October  31   .... 


November  15 

November  30 

Janoary-Feoruary 


areas  for  grant  applications 
Washington  Off»ce  receives  proposals 


e  a-^'-.ou'-h;,--  a'-'a-.aDHi  •> 


&'-ift'a    A 


and  focus 


^e  (GlAC)  participates  as  an  ob- 


Washington  Office  Oetermtnes  eligiOlity  ,C^.ai'  of  T>e  Gra-'s^ a  -  ';,;,- 

server), 

Washington  Office  for>vards  copies  of  et.giD.e  p'oposa^s  t,:,  "eg.o-a   (>*v,:6s    .-re'  appfOOrtata  Sarvice  of- 

SlSS^:';S>S^s,  "  ^^'^--^-^  '='  -  ^--   — ^  ^>— >  ..s:  o,on-£S5lSnts  and  S 
Washington  Office  sends  letters  to  aii  app.cants  infomiing  them  of  r^,  e.j.b.lrty  or  inelioibility  o<  thair  pro- 


;s  to  Chief.  FA  (Ratings  of  HIgfi,  Me- 


posaJ, 
Regions,  States  ana  other  Se-.-ce  0*^ces  tc-Aa'-^  '6v:e*s  ,a-,- 
dium  or  Low,'. 

Chief.  FA  summanzes  corr.rr^ents  and  rat.^ss  a-c  i:-'.a'is  tc  Cha,-    GlAC  for  review  at  the  September 

meeting  '^ 

GlAC  'ev;9ws  and  ranKs  prop,3sais  and  ton^ards  rankings  and  recommendatons  to  Washington  alono  with 
recommendations  for  Focus  Areas  for  the  following  year  ' 

Washi-^gton  Office  analyzes  aH  ratings  rankings  and  recommendations:  Prepares  final  recommendations 
and  forwards  to  Director 

Director  makes  finaJ  selectio'^s 

Washington  Office  notifies  apoi'ca-ts  and  Chair,  GlAC  of  the  final  dispositk)n  of  proposals 

Contracting  and  Geneva!  S6r\'-'ces  awards  grants. 


Appendix  B—Sainple  Proposal  for  the 
Use  of  Federal  Aid  Administrative 
Funds 

Submitted  by  Gwyllt  Institute 
I  Title 

Economic  Profiles,  Ddta  Analysis,  and 
Sur\'ey  Design  for  Sport  Fishing. 

II.  Background  and  Purpose 

In  the  Fall  of  198^  tlie  US  Fish  and 
Wildlife  Ser\']ce  (Sen'iceJ  released  the 
data  tapes  of  the  1985  National  Survey 
of  Fishing,  Hunting  and  Wildlife- 
Associated  Recreation.  In  its  current 
form  the  data  t.'pe.s  are  not  easy  for  the 
States  to  use. 

The  GuTllt  Institute  (Institute) 
proposes  to  produce  State-spenfic 
reports  on  the  retail  sales,  jobs,  wages 
and  salaries,  years  of  employment, 
output,  and  tax  receipts  generated  by 
sport  fishing  in  each  State 

III.  Scope  of  Work 

The  Institute  will  provide  each  State 
with  a  specially  designed  software 
package  for  State-specific  economic 
impact  analysis  The  differences 
between  the  results  of  the  National 
Survey  and  State  data  collection  efforts 
pertaining  to  the  economic  impact  of 
sport  fishing  will  be  analyzed  by  the 
Institute,  The  results  of  this  analysis 
will  be  used  to  make  recommendations 
for  the  design  of  the  1990  Sun'ey,  as 
well  as  a  standardized  format  for 
economic  questions  on  .State  su.M.'eys 


A  Di  scription  of  Work/Objectives 

1  Th^^  Grantee  shall  provide  to  each 

of  tne  50  States.  Lotus  1-2-3  (or 
facsimile)  spreadsheets  that  contain 
trade  margins,  location  quotients. 
economic  multipliers,  and  tax  rates 
specific  to  each  of  the  States.  The 
Grantee  shall  provide  a  manual  to 
accompany  the  spreadsheets  that  will 
contain  detailed  instructions  on  how  to 
use  and  modify  the  spreadsheets  to 
derive  the  economic  impacts  of  sport 
fishing,  hunting,  and  wildlife-associated 
recreation 

2  The  Grantee  shall  dov^rnload  all 
data  from  the  National  Survey  from  the 
data  tapes  to  State-specific  diskettes. 
The  fishing,  hunting  and  wildlife- 
associated  data  shaU  be  on  separate 
diskettes  The  diskettes  must  be 
acrom.panied  by  a  software  package  that 
flllovvs  users  to  download  the  data  from 
tne  diskettes  to  a  Lotus  1-2-3  (or 
facsimile)  spreadsheet, 

3  The  Grantee  shall  inform  State 
Directors  that  workshops  will  be  held  by 
the  Institute  in  each  of  the  Regions  of 
the  Service  to  train  State  agency  and 
Se.n,'ice  personnel  on  how  to  use  the 
spreadsheets  to  analyze  the  economic 
impact  of  fishing  or  other  natural 
resource  uses,  using  State  data  or 
Service  data  These  sessions  will  be 
held  in  conjunction  with  the  Regional 
Federal  Aid  meetings  or  the  Regional 
meetings  of  the  International 
Association  of  Fish  and  Wildlife 
Agencies  These  sessions  will  be  at  no 
cost  to  the  Govemm.ent. 

4  The  Grantee  shall  assist  States  by 
compiling  and  analyzing  State-specific 


studies  and  work  with  States  toward 
assembling  data  into  a  format  useful  for 
economic  impact  analysis. 

5.  The  Grantee  shall  develop 
recommendations  for  modifications,  if 
needed,  to  the  design  of  the  1990  Survey 
and  work  with  the  Responsive 
Management  Project  on  their  economic 
modules. 

6.  The  foUowdng  milestones  are 
applicable  to  paragraphs  1  through  5 
above. 

a.  On  a  monthly  basis,  the  Grantee 
shall  submit  written  progress  reports  to 
the  Service  Project  Officer.  Each  report 
shall  contain  a  summary  of  the 
Grantee's  efforts  and  activities  for  the 
reporting  period,  including  problems 
encountered  and  efforts  undertaken  for 
their  resolution. 

b.  Within  4  months  after  the  effective 
date  of  this  Agreement,  the  Grantee 
shall  distribute  to  each  of  the  50  States 
the  following  items: 

(1)  Data  diskettes. 

(2)  Software  to  access  data  diskettes, 

(3)  Manual  for  diskettes  and  software. 

c.  Within  6  months  after  the  effective 
date  of  this  Agreement,  the  Grantee 
shall  distribute  to  each  of  the  50  States 
the  following  items: 

(1)  Economic  Impact  Spreadsheets. 

(2)  Manual  for  Economic  Impact 
Spreadsheets,  and 

(3)  Existing  State  data  and  studies. 

d.  Diiring  months  5  through  12,  the 
Grantee  shall  participate  in  the  plaimed 
training  sessions.  (See  section  A. 3, 
Description  of  Work/Objectives.) 

e.  Within  8  months  after  the  effective 
date  of  this  Agreement,  the  Grantee 
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shall  prepare  the  State  data  m  the 
Impact  format 

f.  Within  10  months  after  the  effecti-.  ►< 
date  of  this  Agreement,  the  Grantee 
shal!  distribute  copies  of  the  Economir 
Impaa  Manual  and  comments  One 
copy  shall  be  submitted  to  the  Serv-ue 
Project  Officer. 

^  Within  11  months  after  the  effective 
date  of  this  Agreement,  the  Grantee 


shdil  submit  to  the  Service  Project 
original  and  one  copy  of 


Office  a:- 

'p<:onirnendations  for  the  1990  Surve) 

r\'  Expected  Results  of  Benefits 

In  1985,  46  4  juillion  anglers  spent 
976.6  million  davs  and  $28.1  billion 
pursuing  their  sport  It  is  anticipated 
that  providing  economic  profiles  for 
each  State  will  alluw  State 
Conunissioners  of  fish  and  game 


agencies  to  argue  effectively  for  the 
necessary  dollars  to  manage  the  fishery 
resources  from  their  respective  State 
legislature.  We  conservatively  e.stimat0 
that  an  additional  5  percent  of  shared 
resources  will  be  realiocated  to 
recreational  anglers. 

V.  Resumes 

VT  Project  Cost 


Prot«ct  Manager/Seruor  &;onomLsi  ,Z  Months) 

Resi3urt;f>  a' nncrrust    ■2nion;hs) 

Secretary  i6  monthsj    


Subtotal 

Fringe  benefits  @  20%— Total  

B.  Consultant: 

Computer  Programmer  (1  month)  __,_-~.— ™_ . _..._ 

C  Thivei  and  Per  Diem  'To  conn: It  wtth  Fedf^rvl  Aid—Seattte  WA   to  Washir.gtoi},  DC): 
Size  of  staff  l 
Duration  (daysj  3 

Air  Fare — _~~~~, 

Per  Diem  _ « 

Rental  Car .^^^..,^.. 


Total  „..., 

Equipment 

DisKBtte  Storage  Cabirwt  

Mainframe  Comouter  Tur.f 


..,)*(  hre   »*  S50) 


E  Supplies 

DisJtenes  '3.500  «  $1  00)  

Printing  (50  manuals  i§  S201 


Subtotal 


F  Indirect  Costs  ^  }2%  'rate  as  established  by  previous  Federal  audit): 


S8.000 

35.CKX) 
10,000 

53.0<:)0 
63,000 

S63.0C0 

5,000 

5.0(10 

385 
240 

75 

700 

700 

1-300 
5,000 

6.300 

f..3CK) 

3,500 
1,000 

$4,500 

4  500 

79.500 

9.540 

9,540 

UMI 


Grand  Total 

Note:  C'ist  of  training  sessions  is  being 
f-noed  by  other  than  Federal  Cover- rr.flnt 
sources. 

;FR  Dcx::.  93-:«}5«  F-.ied  7-7-93,  S.45  ami 


Bureau  of  Land  Management 

[CCM350-4210-05;  COC-545971 

Realty  Action;  Recreation  and  Public 
Purposes  Act  Patent;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Inter  or, 

ACnON:  Notice  of  decision  to  paten? 

SUMMARY:  The  following  public  lands  .n 
Chaffee  Co'or.ty,  Colorado,  have  be*?n 
analyzed  in  an  environmental 
assessment  and  determined  to  be 
suitable  for  conveyance  to  the  Co'^nty  of 
Chaffee  under  the  provisions  of  th« 
Recreation  and  Public  Purposes  Ac  t,  as 
amended  (43  US  C.  869  et  seq  )  The 
County  of  Chaffee  propose*?  to  use  th-? 


89.M0 


89.040 


lands  for  a  landfill  operated  under  all 
applicable  Federal.  State  and  local  laws 
and  regulations 

New  Mexico  Principal  Meridian 

T.51N    R  HE 
Sec  21.  NViNEV«,SE>A.NEv« 

Confainins  120  arros  rr.^rp  or  less. 

The  lands  are  net  needed  for  Federal 
purposes.  The  conveyance  is  consistent 
voth  the  current  BLM  land  use  planning 
and  would  be  in  the  pubUc  interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  A  right-of-wav  for  ditches  and 
canals  ^-rnsTift^d  by  the  authority  of 
the  United  States 

2.  Leasable  minerals  shall  be  reserved 
to  the  United  States,  together  with  the 
right  to  prosjject  for,  mine,  and  remove 
the  minerals. 

3.  Indemnificaticn  of  the  L'nited 
States  from  all  liabiHty  arising  out  of  the 
use  of  *he  land 


4.  A  Umited  reverter  provision  where 
title  reverts  to  the  United  States  if  the 
land  is  not  developed  for  the  intended 
use  and  no  waste  disposal  has  occurred. 

5  A  compensation  provision  where 
fair  market  value  must  be  paid  to  the 
United  States  if  title  is  transferred. 

6  A  declaratory  permanent  convenant 
stating  that  the  land  was  used  for  waste 
disposal  and  that  future  uses  should 
take  that  into  account. 

7,  All  apphcabie  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
reg'ulations  of  the  Secretary  of  the 
Interior. 

Detailed  information  concerning  tliis 
action  is  available  for  review  at  the 
Office  of  the  Bureau  of  Land 
Management,  Royal  Gorge  Resources 
Area,  3170  Main  Street.  Canon  City, 
Colorado. 

COMMENTS:  The  suitabihty  of  the  land 
was  determined  previously  and  a  notice 
issued  on  June  8,  1992.  Interested 
parties  may  now  submit  comments  until 
August  9,  1993,  regarding  the  specific 


use  propo: 
developmi 
the  BLM  fi 
procedure 
patent  the 
Any  adv 
reviewed  I 
In  the  absf 
comments 
effective  ir 

Dated  ju: 
lames  R.  Cu 

ActjngDisti 
[PR  EkK,  93- 

BIUJNG  CODE 

[OR-1 30-43 
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agency:  Bi 

Intenar, 
ACTION:  Est 

rules  for  Bi 
(BLM)  adm 
Washmgtoi 

SUMMARY:  1 

these  supp] 
provide  for 
protection  i 
persons  an( 
lands,  and  i 
tlie  various 
In  accord 
the  followi: 
hereby  esta 
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43CFR836 

(a)  On  ail 
otherwise  a 

(1)  Place  I 
such  a  man: 
impedimen' 
convenienci 

(2)  Block, 
interfere  wi* 
gate  or  boat 
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instructions 
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use  proposed  in  the  plans  of 
development  and  operation  or  whether 
the  BLM  followed  proper  administrative 
procedures  in  reaching  the  decision  to 
patent  the  land, 

Any  adverse  comnients  will  be 
reviewed  bv  the  Colorado  State  Director 
In  the  absence  of  any  adverse 
comments,  Lhis  decision  shall  become 
effective  immediately. 

Dated:  June  25,  1993. 
fames  R.  Cunio, 

Acting  DistTid  Manager. 

[FR  Doc,  93-16022  Filed  7-7-93.  8.45  am) 

BILUNG  CODE  Olfr-JB-M 


[OR-1 30-4333-04;  GP3-27-! 


Establishment  of  Supplementary  Rules 

agency:  Bureau  of  Land  Manaaement; 
Interior, 

ACTION:  Establishment  of  supplementary 

rules  for  Bureau  of  Land  Mat-sagement 
(BLM)  administered  land  m  the  state  of 
Washm^on, 


SUMMARY:  The  purf;ose  for  establishing 

these  supplementar)^  rules  are  to 
provide  for  the  m.anagement  and 
protection  of  public  land  resources, 
persons  and  property  using  the  public 
lands,  and  to  minimize  conflicts  among 
tlie  various  users  of  those  lands 

In  accordance  with  43  CFR  8365  1-6, 
the  following  supplementar}'  rules  are 
hereby  established  for  ail  BLM  lands  in 
the  state  of  Washington. 

43  CFR  8365,1-6 

(a)  On  all  public  lands,  unless 
otherwise  authonzed,  no  person  shall: 

(1)  Place  a  vehicle  or  ot£er  obiect  m 
such  a  manner  or  a  place  that  it  is  an 
impediment  or  hazard  to  the  safety  or 
convenience  of  any  person, 

(2)  Block,  restrict  or  otherwise 
interfere  with  the  use  of  a  road,  fail, 
gate  or  boat  launch  site  or  facuitv 

(3)  Park,  leave  or  pla.:e  a  vehicle  or  a 
trailer  in  violation  of  posted 
instructions. 

(4)  Park  a  vehicle  or  otherwise 
obstruct  a  parking  space  reser\-ed  for 
handicapped  drivers  and  their  vehicles, 

(5)  Fail  to  stop  a  vehicle  when 
directed  to  do  so  by  a  law  enforcement 
officer. 

(6)  Dispose  of  or  throw  any  trash,  can, 
bottle  or  other  items  not  related  to 
human  body  waste  into  any  toilet,  toilet 
vault  or  plumbing  fixlure, 

[7]  Possess  or  leave  rehise,  debris  or 
litter  in  an  exposed,  unsi,^htly  or 
unsanitary  condition, 

(8)  Engage  in  fighting 

(9)  Discharge  a  firearm^  or  any  other 
implement  capable  of  taking  human  life, 


causing  injury  or  damaging 
property   •    *    • 

!aaj  In  or  within  150  yards  of  a 
residence,  building,  campsite, 
developed  recreation  site  or  occupied 
area;  or 

(bb)  AcTrjss,  o:  r-n  a  public  road  or 
body  of  w,5ter  adjacent  thereto,  or  in  anv 
manner  or  place  whereby  any  person  or 
property  is  exposed  to  injury  or  damage 
as  a  result  of  such  discharge. 

( 10)  Camp  longer  than  14  consecutive 
days  at  any  public  land  site  with  a 
maximum  of  30  days  camped  during  a 
time  frame  of  90  consecutive  days. 

In  accordance  with  43  CFR  8365.1-6. 
the  following  supplementary  rules  are 
hereby  established  for  developed 
recreation  sites  and  areas  on  BLM  lands 
in  the  state  of  Washington. 

(b)  On  developed  recreation  sites  and 
areas,  no  person  shall,  unless  otherwise 
authonzed: 

(1)  Bring  in  or  possess  an  animal, 
other  than  a  seeing  eye  dog,  unless  it  is 
crated,  caged  or  upon  a  leash  not  longer 
than  six  feet,  or  otherwise  under 
physical  restnctive  control. 

(2)  Occupy  be!  ween  10  PM  and  6  AM 
a  place  designated  for  day  use  only. 

(3j  Bring  in  or  possess  a  saddle,  pack 
or  draft  animal  except  as  authorized  by 
posted  instructions. 

(4)  Camp  longer  than  seven 
consecutive  days  at  any  recreation  site 
or  area  with  a  ma.ximum  of  fourteen 
days  cam^ped  in  any  Recreation  site  or 
area  during  a  time  frame  of  sixty 
consecutive  days 

EFFECTIVE  DATE:  These  supplementary 
rules  are  effective  upon  publication  of 
this  notice  and  will  remain  in  effect 
until  rescinded  o:  modified  by  the 
authorized  officer 
FOR  FURTHER  INFORMATION  CONTACT; 
Dustrict  Ranger,  Bureau  of  Land 
Management,  Spokane  District  Office, 
East  4217  Mam  Avsnue.  Spokane,  WA 
99202, (509)  353-25"0 
SUPPl£MENTAPY  iNFORMATTON;  The 
authority  for  these  supplementary  rules 
is  provided  in  43  CFR  8365.1-6. 
Violation  of  these  rules  is  punishable  by 
fine  and/or  imprisonment. 

Dq;ed  Tune  23, 1993. 
joe  Buesing, 

Spokane  District  Manager. 
;fR  Doc  93-16023  Filed  7-7-93;  8:45  am] 
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National  Park  Service 

Draft  Envlroimental  Impact  Statement 
on  the  Development  Concept  Plan  for 
the  South  Slope  of  Denal!  National 
Park  and  Preserve,  Alaska 

AGENCY:  National  Park  Service,  Interior. 


ACTION:  Notice  of  Availability. 

SUMMARY:  This  notice  annoimces  the 
availabiUty  of  a  draft  environmental 
impact  statement  (EIS)  on  the 
development  concept  plan  for  the  south 
slope  of  DenaU  National  Park  and 
P'^serve. 

DArES:  Comments  on  the  draft  EIS 
should  be  postmarked  no  later  than 
September  17, 1993.  Dates  for  the  pubUc 
meeUngs  regarding  the  draft  EIS  will  be 
scheduled  and  announced  in  the  futtu^. 
The  final  EIS  is  expected  to  be 
completed  in  March  1994. 
ADDRESSES:  Comments  on  the  draft  EIS 
should  be  submitted  to  the 
Superintendent,  DenaU  National  Park 
and  Preserve.  P.O.  Box  9,  Denah  Park. 
Alaska  99755-0009,  phone (907)  683- 
2294.  Public  meetings  will  be  held  in 
Anchorage,  Talkeetna,  and  Denali 
National  Park  and  Preserve,  Alaska. 
Public  reading  copies  of  the  draft  EIS 
will  be  available  for  review  at  the 
following  locations: 
Office  of  Public  Affairs,  National  Park 

Service,  Department  of  the  Interior, 

18th  and  C  Streets,  NW„  Washington. 

DC  20240,  (Telephone  202-343- 

6843). 
Alaska  Regional  Office.  National  Park 

Service.  2525  Gambell  Street,  Room 

404,  Anchorage,  Alaska  99503-2892. 

(Telephone  907-257-2647). 
Talkeetna  Pubhc  Library,  P.O.  Box  768. 

Talkeetna.  Alaska  99676.  (Telephone 

907-733-2359). 
Headquarters,  Denali  National  Park  and 

Preserve.  P.O.  Box  9.  Denah  Park, 

Alaska  99755-0009,  (Telephone  907- 

683-2294), 

A  Umited  number  of  copies  of  the 
statement  are  available  on  request  from: 
Russell  Berry,  Superintendent,  Denah 
National  Park  and  Preserve,  P.O.  Box  9, 
Denali  Park,  Alaska  99755-0009.  Phone 

SUJ^PLEMENTAJtY  INFORMATION:  The 

development  concept  plan  proposes  to 
expand  visitor  activities  and  fadhties 
on  the  south  slope  of  the  Alaska  Range. 
The  proposed  action  calls  for 
construction  of  a  small  visitor  center  in 
DenaU  State  Park  (to  be  operated  jointly 
by  the  National  Park  Service  and  the 
Alaska  Division  of  Parks  and  Outdoor 
Recreation),  42  miles  of  trails,  two 
pubUc  use  cabins  (converted  fi-om  NTS 
patrol  cabins),  and  six  roadside  exhibits 
along  the  George  Parks  Highway.  An 
area  near  Talkeetna  was  found  suitable 
for  construction  of  a  large  visitor  center; 
however,  it  would  not  be  constructed 
unless  its  need  is  more  clearly 
demonstrated  in  the  futuire.  Alternatives 
to  the  proposal  considered  are  the  no- 
action  alternative  and  alternatives  A  and 
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B  AltemaUve  A  calls  for  one  large 
visitor  center  in  Talkeetna,  63  miles  of 
trails,  four  public  use  cabins  (two 
converted  and  two  new),  and  two 
roadside  exhibits.  Alternative  B  calls  for 
one  large  visitor  center  Ln  the  state  park, 
183  miles  of  trails,  eight  public  use 
cabins  {two  converted  and  six  new!,  and 
13  roadside  exhibit*.  Significant 
environmental  effects  from  the  proposed 
action  could  accrue  to  the  local 
economy  m  the  Taliteetna  area,  to  me 
social  environment  in  the  Talkeetn.^ 
area,  and  to  visitor  use  patterns  and 
levels  along  the  south  siope  of  ihie 
Alaska  Ra'ige  The  responsible  officiai 
for  a  d'^rision  on  tne  proposed  action  is 
the  Ke-f^.or.a\  Director,  Alaska  Region. 
National  Park  Service. 

John  VI  Morebead,  | 

Regional  Director 

[FR  Doc.  93-16150  F,j«d  7-7-93;  8:45  ami 

BfUJNG  COO€  «310-''>-* 


Anadarko  Petroleum  Corp^  Lake 
Meradith  National  Recreation  Area, 
HutchJnaon,  Moore,  and  Potter 
Counties,  TX;  Availability  of  Plan  of 
Operation*  and  Environmental 
Assessment  tor  Continuing  Operation 
ot  Twenty  Gas  Wetis 

Notice  is  hereby  given,  in  accordance 
with  §9  52fb)  of  title  36  of  the  Code  of 
Federal  Regulations,  that  the  National 
Park  Servnce  has  received  from 
Anadarko  Petroleum  Corporation  a  plan 
of  operations  for  the  continuing 
operation  of  twenty  existing  gas  wells 
within  Lake  Meredith  National 
Recreation  Area  loc6*ed  within 
Hutchinson,  Moore,  and  Potter 
Counties,  Texas. 

The  plan  of  operations  and 
environ.nnental  asse^tsm-dnt  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
Qdte  of  ih:s  notice  m  t.1e  Office  of  the 
Superintendent.  Lake  Meredith  National 
Recreation  Area.  41^  East  Broadwp.v. 
Fr.t'-h,  Texas,  and  fhe  Southw»-st 
Regional  Offics  National  Park  Service, 
1220  South  St.  F:fin.-is  Drive,  room  211 
Santa  Fe,  New  Mexico. 

Dated-  fune  22,  1993. 
Mary  R.  Bradford, 

Actins,  Regional  Director,  So j-'iwefl  Region. 
[FR  Doc  93-16155  Fi.eU  7-7-93,  8.45  am] 
B<t.ijNQ  cooc  aio-n>-M 


Subsistence  Resource  Commission 
Me«ttng 

AGENCY:  National  Park  Servnce,  Interior. 
ACTION:  Subsistence  Rescurce 
Commission  meeting 


SUMMARY:  The  Supenntendent  of  Cape 
Krjsenstem  National  Monument  and 
Kohux  Valley  National  Park  and  the 
Chairpprsons  of  the  Subsistence 
Resource  Commissions  for  Cape 
Ki-v. .sen stern  National  Monument  and 
KotVijK  Vailev  National  Park  announce  a 
for*-ncnmiriR  loint  meeting  of  the  Cape 
Krasen.stem  National  Monument  and 
Kobuk  Valley  National  Park  Subsistence 
Resource  Commissions 

The  following  agenda  items  will  be 
discussed 

(1)  Weicome. 

(2)  Attendance 

(3)  Approval  of  agenda 

(4)  Introduction  of  guests. 

(5)  Approval  of  minutes  of  last 
meeting. 

(6)  Election  of  Chairperwns 

(7)  Old  business 

a.  Resident  zones  (review  past  drah 
recommendation). 

b.  Finalizauon  of  Hur.ting  Plan. 

(8)  New  business: 

a.  Federal  Subsistence  Coordinator's 
report. 
D.  Harvest  reports. 

c.  Regional  development  impacts  on 
subsistence. 

d.  Borough  zoning. 

e.  Hunting  concessions. 

(9)  Agency  comments. 

(10)  Public  comments. 

(11)  Date  of  next  meeting. 

(12)  Adjournment 

DATf  s:  The  meeting  will  be  held 
Thursday.  July  15, 1993,  The  meeting 
will  begin  at  9  a.m.  and  conclude 
around  5  p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  National  Guard  Armory,  Kotzebue, 
Alaska 

FOR  FURTHER  INFORMATKJN  COWTACT: 
Robert  Gerhard,  Sup«nntendent,  PO 
Box  1029,  KoUebue,  Alaska  99752 
Phone  (907) 442-3890, 
SUPPt-EMEMTARY  INFOHKUTlOfl;  The 

Subsistence  Rescirce  Commissions  are 
authorized  under  title  VTU,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Aa.,  Public  Law  96—487, 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Com.mittees  Act. 

lohn  H  .Morehead. 

Regional  Director. 

IFR  Doc.  9J-16152  Filed  7-7-93  9  45  am] 

mUMO  CODE  «31 0-70-4* 


Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor;  Meeting 

AGENCY:  Nation.*!  Park  Service, 
Delaware  and  Leh.gh  Navigation  Canal 
National  Heritage  Com  dor  Commission. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
DATES:  August  18,  1993  at  1;30  p.m. 
INCLEMENT  WEATHER  RESCHEDULE  DATE: 
None. 

ADDRESSES:  Public  Safety  Building,  10 
E  Church  Street,  room  P-205. 
Bethlehem,  PA  18018, 
FOR  FURTHER  INFORMATTON  CONTACT: 
Millie  Alvarez,  Delaware  and  Lehigh 
Navigation  Canal  National  Hentage 
Corridor  Commission,  10  East  Church 
Street,  room  P-208.  Bethlehem,  PA 
18018,  (215)861-9345. 
SUPPLEMENTARY  INFORMATKJN:  The 
Comnussion  was  established  by  Pub-  L. 
100—692  to  assist  the  Comraonweilih 
and  its  political  subdivisions  in 
planning  and  implementing  an 
integrated  strategy  for  protecting  an«i 
promoting  cultural,  hi.storical  and 
nat'jral  resources.  The  Commission  wiil 
report  to  the  SecTetar>'  of  the  Interior 
and  to  Congre.^s  The  agenda  for  the 
meeting  will  focus  on  the  planning 
process. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  pubUc  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission.  10  East  Church 
Street,  room  P-208.  Bethlehem.  PA 
13018,  Attention;  MiUie  Alvarez. 
Minutes  of  the  meeting  will  be  available 
for  inspecticn  four  weeks  af^.er  the 
meeting,  at  the  above-named  address. 

Datea:  lune  29,  1^3. 
Cbns  L.  .Ajidr«8S, 

Acting  Regional  Director  Kiid- Atlantic 
Region. 
[FR  Doc.  93-16151  Filed  7-7-93;  8:45  am] 

BiUJNO  cooc  4310-70-«l 


Underground  Railroad  Advisory 
Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Fe<ieral  .^dvisorv  Committee 
Act,  5  U  S,C.  that  a  meeting  of  the 
Underground  Railroad  Advisory 
Committee  will  be  held  in  Buffalo,  New 
Yg:L  on  July  16. 1993,  in  the  Hiitcn 
Hotel,  First  Floor  Conference  Room,  120 
Church  Street.  The  meeting  will  begin  at 
10.30  a.m.  and  wnll  adjourn  at 
approximately  5  p.m.  If  necessary,  the 
meeting  may  be  continued  in  the  same 
location  on  July  17, 

The  Underground  Railroad  Advisory 
Committee  was  estabhshed  by  Public 
Law  101-628  to  advise  the  Secretary  of 
the  Interior  in  preparation  of  a  study  of 
alternatives  for  commemorating  and 
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interpreting  the  Underground  Railroad 
used  by  enslaved  Africans  escaping  to 
freedom  before  the  conclusion  of  the 
Civil  War  T"^;s  w; .!  be  the  second 
meeting  of  &,^  C :jrr:nnttee.  The  matters 
to  be  discussed  s?  :;;e  meeting  include: 

— Subcommittee  reports  addressing 
history  and  interpretation;  sites, 
structures,  and  trails;  and  public 
involvement 

—Progress  with  data  collection  and 
analysis  by  the  National  Park  Service 

— Alternative  concepts  for  resource 
protection  and  management 

The  meeting  will  be  open  to  the 
public.  However,  space  and  facilities  to 
accommodate  members  of  the  pubHc  are 
limited  and  people  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  a  written 
statement  concerning  the  matters  to  be 
discussed  at  the  commission  meetings. 
F  f  further  information  about  the 
niet'tmg  or  submitting  statements, 
contact  Mr.  John  Paige,  Underground 
Raihoad  Study  Team  Captain,  National 
Park  Service,  Denver  Service  Center- 
TEA.  P.O.  Box  25287,  Denver,  CO 
80225-0287.  Telephone  303/969-2356. 

This  meeting  has  been  scheduled  with 
less  than  15  days  notice  because  it  was 
just  recently  determined  to  be  the  only 
opportunity  for  a  majority  of  the 
committee  members  to  meet  before  the 
end  of  September.  Several  committee 
members  had  conflicting  commitments 
on  previously  planned  meeting  dates 
later  in  the  summer.  The  meeting  on 
July  16th  w;ll  coincide  with  the  end  of 
a  trek,  spon.sored  by  an  independent 
organization,  originating  m  Atlanta  to 
commemorate  the  Underground 
Railroad.  Se^•eral  members  of  the 
committee  intend  to  participate  in 
activities  related  to  this  event,  and  the 
meeting  will  allow  members  of  the 
Advisory  Committee  to  conduct  official 
business  while  they  are  in  the  area  for 
this  commemoration  of  the 
Underground  Raihoad.  Subject  to  the 
availability  of  funds  in  Fiscal  Year  1994, 
several  additional  opportunities  for 
public  participation  vilth  at  least  15 
days  prior  notice  are  expected  during 
the  course  of  the  Advisory  Committee's 
work  in  the  year  ahead. 

Dated:  lune  30. 1993. 
Denis  P  Gftlvin, 

Assonafp  Director,  Planning  and 
De\eicpment,  Washington  Office. 
[FR  Doc.  93-16154  Filed  7-7-93;  8:45  am] 

B.'LUNG  CODE  4,510-':  -M 


Upper  Delaware  Scenic  and 
Recreational  River 

AGENCY:  National  Park  Service;  Upper 
I  )►' J  Afire  Citizens  Advisory  Council. 
AcnoN;  Notice  of  meeting. 


SUMMARY:  This  notice  establishes  a 
special  meeting  on  Monday.  August  9, 
1993  at  7  p.m.  of  the  Upper  Delaware 
Citizens  Advisory  Council,  as  required 
under  the  Federal  Advisory  Committee 
Act. 

The  Delaware  River  Basin 
Commission,  a  partner  in  the 
cooperative  management  of  the  Upper 
Delaware  Scenic  and  Recreational  River 
(a  component  of  the  Wild  and  Scenic 
Rivers  System)  has  introduced  proposed 
standards  for  the  management  of  non- 
point  source  pollution  within  Special 
Protection  Waters.  The  Upper  Delaware 
Scenic  and  Recreational  River  falls 
within  that  description. 

The  Public  comment  for  these 
proposed  standards  ends  August  21, 
1993.  The  Upper  Delaware  Citizens 
Advisory  Council  v«ll  take  action 
regarding  the  proposed  non-point 
pollution  standards  in  this  special 
plenary  session. 

Press  Releases  regarding  this  meeting 
will  be  pubUshed  in  the  following  area 
newspapers: 

The  Sullivan  County  Democrat 
The  Times  Herald  Record 
The  River  Repyorter 
The  Tri-state  Gazette 
The  Pike  County  Dispatch 
The  Waj-ne  Independent 
The  Hawley  News  Eagle 
The  Weekly  Almanac 

Announcements  of  cancellation  due 
to  inclement  weather  will  be  made  by 
radio  stations  WDNH.  WDLC,  WSUL. 
and  WVOS. 

ADDRESSES:  National  Park  Service 
Headquarters.  Upper  Delaware  Scenic 
and  Recreational  River,  River  Road, 
Beach  Lake,  Pennsylvania,  18405;  IV4 
miles  north  of  Narrowsburg,  New  York. 
FOR  RJRTHER  INFORMATtON  COffTACT: 
John!  i'^itzKy,  >.:jirr,-::endent;  Upper 
Delaware  Scenic  and  Recreational  River, 
P.O.  Box  C.  Narrowsburg,  New  York 
12764-0159;  717-729-8251 
SUPPLEMENTARY  IN'^ORMA^ON:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Public  Law  95- 
625.  16  U.S.C.  1724  note,  to  encourage 
maximum  pubhc  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report 
to' the  Delaware  River  Basin 
Commission,  the  Secretary  of  the 
Ulterior,  and  the  Governors  of  New  York 


and  Pennsylvania  in  the  preparation 
and  implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  Region. 

All  meetings  are  open  to  the  public. 
Any  member  of  the  public  may  file  with 
the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Qtizens  Advisory  Council, 
P.O.  Box  84,  Narrowsburg,  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River;  River  Road,  1V« 
miles  north  of  Narrowsburg,  New  York; 
Damascus  Township,  Pennsylvania. 

Dated:  June  29, 1993. 

Chris  L.  Andreas, 

Acting  Regional  Director,  Mid- Atlantic 
Region. 

IFR  Doc.  93-16153  Filed  7-7-93;  8:45  am] 
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AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  portions  of  the  presiding 
administrative  law  judge's  (ALJ's)  initial 
determination  (ID)  in  the  above- 
captioned  Investigation.  The 
Commission  has  determined  to  review 
the  issues  of  validity,  enforceabihty,  and 
importation.  However,  in  view  of  the 
Commission's  determination  not  to 
review  the  issues  of  claim  interpretation 
and  infringement,  the  ID's 
determination  of  no  violation  of  section 
337  of  the  Tariff  Act  of  1930  is  adopted 
by  the  Commission.  The  Commission 
has  further  determined  to  vacate  certain 
dicta  relating  to  the  ALJ's  conclusion 
that  claims  9  and  10  were  allowed  due 
to  an  oversight  on  the  part  of  the  U.S. 
Patent  and  Trademark  Office  examiner. 
Finally,  the  Commission  has  also 
determined  to  deny  complainant's 
motion  to  reopen  the  evidentiary  record. 
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FOR  RjPTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson.  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104 

SUPPLEMENTARY  INFORMATION:  On 
December  12.  1991,  Modine 
Manufacturing  Company  ("Modine") 
filed  a  complaint  under  section  337  of 
the  Tariff  Act  of  1930  alleging 
infringement  of  U.S.  Letters  Patent 
4,998.580  in  the  importation  and  sale  of 
certain  condensers  used  in  automobile 
air  conditioning  systems.  On  January  13. 
1992,  the  Commission  voted  to  institute 
an  investigation  of  Modine's  complaint. 
The  Commission's  notice  of 
investigation  was  published  in  the 
Federal  Register  on  January  23, 1992. 

The  final  ID  finding  no  violation  of 
section  337  was  filed  on  April  26. 1993. 
Complainant  Modine  and  the 
Commission  investigative  attorney  (lA) 
filed  petitions  for  review  of  the  ID  on 
May  6.  1993.  The  lA  filed  a  response  to 
Modine's  petition  on  May  13. 1993. 
Respondents  filed  a  joint  response  to 
both  petitions  for  review  on  May  18, 
1993. 

Copies  all  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8;45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
ofl930(19U.S.C.  1337)  and 
Commission  interim  rules  210.53  and 
210  56  (19  CFR  210.53  and  210.56). 

The  Commission  seeks  no  further 
v\Titten  submissions  on  the  issues  under 
review,  nor  any  written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding. 

By  order  of  the  Commission. 
Issued:  June  25. 1993. 

Paul  R.  Banio<;,  ] 

Acting  Secretary. 

IFR  Doc.  93-16168  Filed  7-7-93;  8:45  am) 
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[Investigation  No.  701-TA-31 9-332.  334, 

3'3S04;>   r^J-'^.lSS   and  73-t-TA-573-579, 

581-592   5?4--597,  599-609,  and  612-€''9 

Certaii"  Piaf-Rolied  Carbon  Steel 
Products   Commission  Determination 

T.0  Change  the  Starting  Time  of  the 

Heanng 

AGENCY:  International  Trade 

Commission. 

ACTION:  Change  in  starting  time  of  the 

Commission  hearing. 

SUMMARY:  The  Commission  has 
unanimously  agreed  to  change  the 
starting  time  of  the  hearing  scheduled 
for  June  30. 1993  from  9:30  a.m.  to  8:30 
a.m..  and  to  announce  the  change  at  the 
earliest  practicable  time. 
FOq  FtjpTHEn  INFO^VATICN  CONTACT: 
e>yiiUud  r.  juiiiisuii.  Laq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098.  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

SUPPt£MENTABy  INFORMATION:  Pursuant 
to  19  CFR.  201.37,  the  Commission 
made  the  schedule  change  to  facilitate 
Commission  business. 

Issued:  June  29. 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-16169  Filed  7-7-93;  8:45  am) 
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Certain  Mechanical  Gear  Couplings 

and  Compcne"1s  The'eof 

Rece'P'  c^  "-I'lai  Determination 
Tgrnnirat'nq  Respondents  on  the  Basis 
of  Consent  C'oer  Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  K-Power  Products,  Inc.  and 
A.R.  Hutchings. 

SUPPLEMENTAPV  INFORMATION:  This 
investigaiiun  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties. 


unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  June  25,  1993. 

Copies  of  the  initial  determination, 
the  consent  order  agreement,  and  all 
other  njn confidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW  .  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  v.r;tten  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretarv  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  m  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatm.ent.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  ihe  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  June  25,'1993. 
By  order  of  the  Commission. 
Paul  R.  Baxdos, 

Actng  Secretary 

IFR  Doc,  93-16170  Filed  7-7-93;  8:45  am) 
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[Investigation  No.  337-TA-315] 

Certain  Plastic  Encapsulated 
Integrated  Circuits;  issuance  cf 
Modified  Cease  and  Desist  Order 

AGENCY:  International  Trade 

Corr.mission. 
ACTION:  Notice, 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  modified  the  cease 
and  desist  order  issued  to  Analog 
Devices,  Inc.  (Analog)  in  the  above- 
captioned  investigation, 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq  ,  Office  of  the 
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General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  EJC  20436,  telephone  202- 
205-3105 

"SUPPLEMENTARY  INFORMATION:  The 

3  Jtho-nty  for  ihe  Cnn.riiission's  action  is 
contained  in  section  337  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1337),  and  in  section  211.57  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure  (19  CFR  211.57). 

On  February  18,  1992,  the 
Commission  issued  its  final 
determination  in  this  investigation.  The 
Commission  found  that  there  was  a 
\iolation  of  section  337  in  the 
unlicensed  importation  and  sale  of 
certain  plastic  encapsulated  integrated 
circuits  manufactured  by  a  process  that 
infringed  certain  claims  of  U.S.  Letters 
Patent  4,043,027  (the  '027  patent), 
Dv\Tied  by  TI.  The  Commission  issued  a 
limited  exclusion  order  and  cease  and 
desist  orders  to  five  respondents, 
including  Analog.  The  orders  explicitly 
did  not  cover  hcensed  products,  and  the 
limited  exclusion  order  allowed  for 
entry  of  products  which  the 
inanufactiu^r  or  importer  certified  were 
covered  by  a  license.  The  cease  and 
desist  orders  contained  quarterly 
reporting  requirements. 

The  Commission  adopted  the 
presiding  adminisL'-ative  law  judge's 
finding  that  Analog  had  obtained  a 
iiinited  license  under  the  '027  patent 
A'hen  Analog  acquired  another  company 
which  had  a  cross-license  agreement 
^■^ith  TI.  The  Commission's  remedial 
orders  do  not  specify  the  dollar  amount 
above  which  Analog's  sales  of  the 
subject  plastic  encapsulated  integrated 
circuits  would  exceed  tlie  scope  of  the 
license  and  therefore  be<U3me  subject  to 
the  exclusion  and  sales  prohibition 
provisions  of  those  orders.  The 
Commission  presumed  tliat  there  were 
mechanisms  in  place  for  n  to  keep  track 
of  Analog's  sales  under  the  license 
agreement,  and  consequei  tly  for  the 
parties  to  ascertain  when  the  remedial 
orders  beocme  operative. 

On  September  23, 1992,  TI  filed  a 
Petition  for  Modification.  In  that 
petition,  TT  stated  that  ther^  is  no 
mechanism  in  place  for  TI  iind  Analog 
to  ascertain  licensed  sales,  and  that, 
without  a  d-rasion  by  the  Commission 
cis  to  the  ii.;ense  ceiung  and  proper 
method  for  reporting  licensed  sales,  the 
Commission's  remedial  ordft^s  cannot  be 
••nipiemented.  TI  requested  that  Lhe 
Commission  establish  a  licen'^e  ceiling 
equal  to  the  amount  of  sales  of  licensed 
plastic  encapsulated  circuits  bv  the 
company  acquired  by  Analog  dt  the  time 
of  acquisition;  impose  a  reporting 
requirement  sufficient  to  enable  TI  to 


determine  when  this  ceiling,  or 
whatever  ceiling  the  Commission 
establishes,  has  been  reached;  and  issue 
such  further  relief  as  tha  Commission 
deems  just  and  proper. 

Pursuant  to  Commission  interim  rule 
211.57  (19  CFR  211.57(b)),  the 
Commission  provisionally  accepted  TI's 
petition,  published  a  notice  in  the 
Federal  Register  to  that  effect,  and 
requested  responses.  The  two  parties, 
other  than  TI,  that  have  an  interest  in 
the  issues  raised  in  the  petition— Analog 
and  the  Commission's  Office  of  Unfair 
Imports  (OUII)— subsequently  filed 
responses  to  the  petition. 

Analog  and  OUII  argued  that,  under 
the  terms  of  the  hcense  agreement. 
Analog  is  hcensed  up  to  the  dollar 
amount  of  annual  sales  of  all  hcensed 
products  by  the  acquired  company  at 
the  time  it  was  acquired  by  Analog.  The 
Commission  agreed  with  this 
interpretation  of  the  agreement,  and 
modified  the  reporting  requirements  of 
the  cease  and  desist  order  issued  to 
Analog  in  a  manner  that  will  enable  the 
Commission  to  determine  whether 
Analog  is  complying  with  the  order  in 
light  of  the  Commission's  interpretation 
of  the  hcense  agreement.  Accordinglv, 
the  Cojimission  issued  a  modified  cease 
and  desist  order  that  requires  Analog  to 
report  inform.ation  sufficient  to  establish 
whether  its  sales  of  covered  plastic 
encapsulated  integrated  circuits  exceed 
the  hcense  ceiling.  To  meet  this  goal, 
the  modified  order  requires  that  Analog 
report  its  sales  in  dollars  and  its  sales 
of  all  hcensed  products  up  to  the  license 
ceiling. 

Lssued:  July  2, 1993. 

?■■  -r-^or  of  the  Commission. 
DiHUiii  R  Koehnks, 
Secretary. 

(PR  Doc.  93-16171  Filed  7-7-93;  8:45  am) 
BniMGCOOC  702(H»-I> 


[Investigation  Nc   JJ'-Ta.  350] 

Certain  Sputtered  Cafbc-  Cr:--i''--d 
Computer  Disks  and  Products 
Containing  Same.  Including  Ois>, 
Drives:  Decision  to  Review-en  Initia' 
Determination  Granting  Motions  tor 
Summary  Deterrnination  and  Partis) 
Summary  Determination  on  the  Issue 
of  Jurisdiction,  Request  for  Written 
Submissions 

AGENCY:  International  Trade 

Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
th*'  :    *-   iiiternational  Trade 
Commission  has  determined  to  review 
an  initial  determination  (ID)  (Order  No. 


16)  issued  on  May  28. 1993,  by  tha 
presiding  administrative  law  judge  (ALJ) 
in  the  above-captioned  investigation 
granting  the  motions  of  siunmary 
determination  on  the  issue  of 
jurisdiction  filed  by  respondents 
Akashic  Memories  Corp.  ("Akashic"), 
Micropolis  Corp.  ("Micropolis"),  Hoya 
Electronics  Corp.  ("Hoya"),  and  Nashua 
Corp.  ("Nashua"),  and  terminating  the 
investigation  with  respect  to  those 
parties.  The  ID  additionally  granted 
motions  for  partial  summary 
determination  on  the  issue  of 
jurisdiction  filed  by  respondents 
Seagate  Technology,  Inc.  ("Seagate"), 
and  Western  Digital  Corp.  ("Western 
Digital"). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein.  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon-coated  computer  disks 
( "sputtered  disks")  and  products 
containing  such  disks,  including  disk 
drives,  on  May  5, 1993.  Complainant 
Aine  alleges  infiingement  of  claims  23, 
25,  26,  and  29  of  U.S.  Letters  Patent  Re 
32,464  ("the  '464  patent"). 

Akashic  filed  a  motion  for  summary 
determination  on  May  10, 1993.  In  its 
motion,  Akashic  represented  that  its 
activities  with  respect  to  sputtered  disks 
are  Uraited  to  manufacturing  and  selling 
such  disks  in  the  United  States,  end  that 
the  Commission  has  no  jurisdiction 
under  section  337  with  respect  to 
domestically-manufactured  articles.  The 
subsequent  separate  summary 
determination  motions  filed  by  Hoya 
and  Nashua,  which  are  also  U.S.  disk 
manufacttuers,  were  essentially 
identical  to  Akashic's. 

Micropohs's  stmamary  determination 
motion  was  filed  on  May  14, 1993. 
Micropohs  asserted  that  the  disks  that  it 
purchases  for  installation  in  its  disk 
drives  are  either  manufactured  in  the 
United  States  or  manufactured  in  Japan 
by  a  licensee  of  complainant  Aine. 
Consequently,  it  argued  that  it  is 
entitled  to  summary  determination 
because  its  pim±asing  activities  were 
either  outside  the  jurisdiction  of  section 
337,  insofar  as  they  concern 
domestically-manufactured  disks,  or 
non-infringing,  insofar  as  they  concern 
the  disks  manufactured  by  the  hcensee. 

The  movants  for  partial  summary 
determination,  Seagate  and  Western 
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Digital,  manufacture  disks  in  the  United 
States  and  disk  drives  overseas.  They 
requested  summarv'  determination  with 
respect  to  the;:  U  S  a.sk  manufacturing 
activities  on  the  sa.T.e  basis  as  Akashic. 
They  did  not  request  summary 
determination  with  respect  to  the 
complaint's  allegations  that  they 
purchase  allegedly  infringing  foreign- 
manufactured  sputtered  disks  that  they 
incorporate  into  the  disk  drives  that 
they  manufacture  in  foreign  countries 
and  import  into  the  United  States. 

All  of  the  summary  determination  and 
partial  summary  determinations  were 
opposed  by  complainant  Aine  and  the 
Commission  investigative  attorney  (lA). 

In  the  ID,  the  ALJ  grants  each  of  the 
summary  detennination  and  partial 
summary  determination  motions.  The 
ID  further  terminates  the  investigation 
with  respect  to  Akashic.  Micropolis, 
Hoya,  and  Nashua. 

Complainant  Aine  and  the  LA  filed 
petitions  for  review  of  the  ID.  No  agency 
comments  were  filed. 

Having  reviewed  the  record  in  this 
investigation,  including  the  ID,  the 
Commission  has  determined  to  review 
the  ED'S  legal  conclusions  that  the 
Commission's  jurisdiction  under  section 
3  37  does  not  encompass  domestically- 
manufactured  articles  and  to  reconsider 
the  portions  of  the  determination  in 
Certain  Erasable  Programmable  Read- 
Only  Memories,  Components  Thereof, 
Products  Containing  Such  Memories, 
and  Processes  for  Making  Such 
Memories,  Inv  No,  337-TA-276.  USITC 
Pub  2196  (May  1989),  on  which  the  ID 
relied.  In  connection  with  this  matter, 
the  Commission  is  particularly 
interested  in  additional  briefing  on  the 
following  issues: 

1  Theproper  construction  of  the  term 
"sale  for  importation"  used  in  section 
337(a)(l)(B],  Under  what,  if  any. 
circum.stances,  can  an  export  sale  by  a 
US  m.anufacturer  of  infringing  articles 
be  considered  a  "sale  for  importation?" 
If  such  an  export  sale  can  be  considered 
a  "sale  for  importation."  must  it  further 
be  shown  Lhat  the  manufacturer  has 
knowledge  that  each  infringing  article 
will  subsequently  be  imported  into  the 
United  States'  Could  a  single  export 
sale  constitute  a  "sale  for  importation?" 
2.  Whether  section  337  must  or  can  be 
read  to  require  any  nexus  between 
"Uiifair  activities"  such  as  patent 
infr.ngement,  on  the  one  hand,  and  the 
acts  proscribed  by  the  statute — 
importation,  sale  withm  the  United 
States  after  importation,  and  sale  for 
importation — on  the  other  Assuming 
arguendo  that  section  33  7  cannot  be 
read  to  forbid  the  Commission  from 
exercising  jurisdiction  over  infringing 
domiestically-manufact'ored  articles. 


does  it  also  follow  that  it  compels  the 
Commission  to  exercise  jurisdiction 
over  all  imports  containing  such 
articles?  Is  exercise  of  jurisdiction 
appropriate,  for  instance,  if  the 
infringing  domestically-manufactured 
article  is  a  component  constituting  a 
very  small  proportion  of  the  total  value 
of  an  imported  assembled  article? 

3.  Whether  construing  section  337 
jurisdiction  to  extend  to  domestically- 
manufactured  articles  will  have  the 
practical  effect  of  making  the 
Commission  a  nationwide  trial-level 
tribunal  for  resolution  of  domestically 
intellectual  property  disputes.  Could  the 
Commission  assume  such  a  role 
consistent  with  its  Congressional 
mandate?  Would  assumption  of  such  a 
role  be  proper  when  Congress  to  date 
has  expressly  created  only  one 
nationwide  domestic  intellectual 
property  court — the  United  States  Court 
of  Appeals  for  the  Federal  Qrcuit.  an 
appellate  tribunal? 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
Commission  additionally  invites  arnici 
curiae  to  file  submissions  on  these 
issues.  Written  submissions,  must  be 
filed  by  July  30. 1993,  and  reply 
submissions  must  be  filed  by  August  9, 
1993. 

Persons  filing  written  submissions 
must  file  with  3ie  Office  of  the  Secretary 
the  original  document  and  14  copies 
thereof  on  or  before  the  deadlines  stated 
above.  Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  proceedings.  All  such 
requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Documents 
for  which  confidential  treatment  is 
granted  by  the  Commission  will  be 
treated  accordingly.  All  nonconfidential 
written  submissions  will  be  available  for 
pubUc  inspection  at  the  Office  of  the 
Secretary. 

Oral  Argument 

The  Commission  intends  to  hold  oral 
argument  as  part  of  its  review  of  the 
subject  ED.  The  date  and  ground  rules 
for  the  oral  argimient  will  be  announced 
later. 

Additional  Information 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  §  1337,  and 


Commission  interim  rules  210.54  and 
210,56,  19  CFR  210,54,  210  56. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  [8:45  a.m. 
to  5.15  p.m.)  in  the  Office  of  the 
Secretary.  US.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Is:u8d:  June  30, 1993. 

3y  order  of  the  Commission. 
Donna  R.  Ko*>hiiVe, 
Secretary: 
[PR  Doc.  93-16172  Filed  7-7-93;  8:45  am] 

BILUNG  CODE  T020-OJ-P 

[Investigation  337-TA-350] 

Certain  Sputtered  Carbon  Coated 
Computer  Disks  and  Products 
Containing  Same,  Including  Disk 
Drives;  Initial  Determination 
Terminating  a  Respondent  on  the 
Basis  of  Settlement  Agreement 

AGENCY:  Lnternational  Trade 
Comimission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  tne  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Yamaha  Corporation  (Yamaha). 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  {19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  detennination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  \i'.e  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  July  2,  1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  hied  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  am,  to  515  p.m.) 
in  the  Office  of  the  Secretary,  US. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington.  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
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Commission's  TDD  terminal  on  (202) 
205-1810. 

WRrTTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
documents  m.ust  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  S\V.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  July  2, 1993. 

By  order  of  the  Ck)mmission. 
Donna  R.  Koehnke, 
Secretary: 
[FR  Doc.  93-16173  Filed  7-7-93;  8:45  am) 
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The  Uiiice  oi  Management  ana  tiuaget 
(0MB)  has  been  sent  the  following 
collection{s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S  C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  Ust  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information; 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  vdll  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Pubhc  Law  96-511 
applies. 


Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  and  to 
Mr.  Lewis  Arnold.  EXDJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington.  DC 
30530. 

Reinstatement  of  a  Previously 
Approved  Collection  for  Which 
Approval  has  Expired 

(1)  Civil  Liberties  Act — Voluntary 
Information  Form 

(2)  CRT-55.  Qvil  Rights  Division. 

(3)  One-time 

(4)  Individuals  or  Households.  Under 
the  provisions  of  50  U.S.C.  App.  1989b. 
The  Voluntary  Form  may  be  used  to 
locate  persons  of  Japanese  ancestry  who 
were  confined,  held  in  custody, 
relocated,  or  otherwise  deprived  of 
liberty  during  World  War  n,  and  are 
eligible  for  a  redress  payment. 

(5)  16,000  annual  responses  at  .5 
hours  per  response 

(6)  8,000  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 
Pubhc  comment  on  these  items  is 

encouraged. 

Dated:  July  2, 1993. 

Lewis  Arnold, 

Department  Qearance  Officer.  Department  of 
Justice. 

[FR  Doc.  93-16137  Filed  7-7-93;  8:45  am] 
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Loog>nq  o*  firMu  juag'-'er;  by  Consent 

Purs  jar  I  ;::;'  tne  Cc"rr:'er.e'"s,  ve 
Environmental  Pespc:-ise 
Compensation,  ana  Liabs'ity  A.t 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7.  and  section  122  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622,  noUce 
is  hereby  given  that  on  June  25, 1993, 
a  proposed  partial  consent  decree  in 
United  States  versus  Apache  Energy  &■ 
Mineral  Company,  et  al.,  Civil  Action 


No.  86-C-1675,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado. 

The  proposed  consent  decree  with 
defendants  ASARCO,  Inc.,  Resurrection 
Mining  Company,  Res-ASARCO  Joint 
Venture,  and  Newmont  Mining 
Corporation  (collectively  the  "Settling 
Defendants  ')  resolves  the  Settling 
Defendants'  alleged  liability  for  past 
response  costs  incxirred  by  the  United 
States  and  the  State  of  Colorado  at  the 
Cahfomia  Gulch  Superfund  Site  ("the 
Site").  As  defined  in  the  decree.  United 
States'  past  response  costs  include  all 
direct  and  indirect  costs,  including 
enforcement  costs,  incurred  by  the 
United  States  in  connection  with  the 
Site  prior  to  February  1, 1991.  but  do 
not  include  costs  incurred  by  the 
Department  of  the  Interior  or  Bureau  of 
Reclamation  in  connection  with  the 
Leadville  Drainage  Tunnel,  nor  natural 
resource  damages  or  costs  incurred  for 
the  assessment  of  natural  resource 
damages  at  or  ft-om  the  Site.  The  United 
States'  past  response  costs  also  include 
interest  on  those  costs  through  March 
15. 1992.  The  State's  past  response  costs 
shall  mean  all  direct  and  indirect  costs 
plus  interest  incurred  by  the  State  of 
Colorado  (the  "State")  pursuant  to 
CERCLA  in  connection  with  the  Site 
prior  to  February  1, 1992,  but  shall  not 
include  natural  resource  damages  and 
the  cost  of  natural  resource  damage 
assessments. 

The  proposed  decree  requires  Settling 
Defendants  to  pay.  within  31  days  of  the 
entry  of  this  decree  by  the  court. 
$8,175,000  to  the  United  States  and 
$575,000  to  the  State  of  Colorado.  Upon 
full  payment,  the  United  States  and  the 
State  covenant  not  to  sue  the  Settling 
Defendants  for  their  respective  past 
response  costs,  as  defined  in  the  decree. 
The  Settling  Defendants  expressly  waive 
any  rights  they  may  have  to  assert  any 
claims,  including  claims  for 
contribution  or  setoff,  against  the  United 
States  and  the  State  arising  out  of  their 
reimbursement  of  the  United  States'  and 
State's  past  response  costs.  The 
proposed  decree  further  pro^ades  that 
upon  performing  the  obligations  and 
requirements  of  the  decree,  the  Settling 
Defendants  are  entitled  to  such 
protection  from  contribution  actions  as 
provided  by  section  113(f)(2)  of 
CERCLA,  42  U.S.C.  9613(f)(2). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  with  Settling  Defendants 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubHcation.  Comments  on 
the  decree  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  &  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
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vVdshiagton.  DC  2C530.  and  should  refer 
to  United  Sta:-'^  ■. '^rsus  Apache  Energy 
and  Mineral  Ccn-pany,  et  al.  DO]  Ref. 
90-11-3-138. 

A  copy  of  the  proposed  consent 
decree  may  be  examined  at  the  Office  of 
the  United  S.-a-s  A;-   rney.  District  of 
Colorado.  633  ITih  Street.  Suite  1600. 
Denver.  Colorado  80202;  the  Region  VIII 
office  of  the  Environmental  Protection 
Agency.  999  18th  SL'eet.  Denver. 
Colorado 80202;  and  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  20005.  (202-624-0892). 
A  copy  of  the  proposed  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW..  4th  Floor.  Washington.  DC  20005. 
When  requesting  a  copy  of  the  proposed 
consent  decree,  please  enclose  a  check 
in  the  amount  of  $5  25  (twenty-five 
cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 
\UIps  v..  FhiH. 

Acur.g  .'\ssistcr.t  Attorney  General. 
Environment  and  Natural  Resources  Division 
IFR  Doc.  93-16033  Filed  7-7-93;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  C*«an  Air  Act 

In  accordance  with  Departmental 
pohcy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Pellazar,  Civil 
Action  No.  93-00509  DAE.  was  lodged 
on  June  25, 1993  with  the  United  States 
District  Court  for  the  District  of  Hawaii. 
The  consent  decree  resolves  the  United 
States'  claims  against  Petrus  Smulders 
pursuant  to  sections  112  and  113(b)  of 
the  Clean  Air  Act.  42  U-S.C  7412, 
7413(b).  for  violations  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos.  40  CFR  part  61 
(1989).  in  effect  before  the  1990 
amendments.  Specifically,  the  United 
States  alleges  that  defendant  Smulders 
failed  to  notify  EPA  of  a  renovation  at 
his  condominium  unit  and  failed  to 
keep  friable  asbestos-containing 
materials  adequately  wet  prior  to 
collection  for  disposal.  The  consent 
decree  requires  Smulders.  the 
condominium  unit  owner,  to  pay  a  civil 
penalty  of  $6,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
cor.^ev.".  decre-:  Co.Tfiments  should  be 
addressed  to  tru^  Chief  of  the 
Enyiron-TieDtaJ  Enforcement  Section. 
Environment  and  N<Tural  Resources 
Division,  Depart ::.e:'  cf  Justice.  P.O. 
Box  7611.  B^n  Franklin  Station, 


Washington.  DC  20044-7611.  and 
should  refer  to  United  States  v.  Pellazar. 
DOJ  Ref.  #  90-5-2-1-1563. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  room  C-242,  United 
States  Courthouse,  Honolulu.  Hawaii; 
the  Region  IX  Office  of  the 
Environmental  Protection  Agency.  75 
Hawthorne  Street.  San  Francisco, 
Cahfomia;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW., 
Washington,  DC  20005.  202-634-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $1.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
lohn  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natuml  Resources  Division. 
IFR  Doc.  93-16026  Filed  7-7-93.  8  45  am] 
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OEPAR-^MEN'T  Of  LA80P 

Office  of  th*'  SeceKjry 

One-Stop  Shopping  Eoici-atory 
Inventory  Survey 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Request  for  expedited  review 
under  the  Paperwork  Reduction  Act. 

summary:  The  Employment  and 
Training  Administration  (ETA),  in 
carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  is  submitting  a  request  for 
approval  to  the  Office  of  Management 
and  Budget  for  an  information 
collection  addressing  the  One-Stop 
Exploratory  Inventory  initiative.  ETA 
has  requested  an  expedited  review  of 
this  submission  to  be  completed  by  July 
22.  1993. 

FOR  FURTHER  INFCC^A'nON  CONTACT; 
Comments  and  questions  regardmg  the 
information  collection  should  be 
directed  to  Kenneth  A.  Mills. 
Departmental  Clearance  Officer,  Office 
of  Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-1301. 
Washington,  DC  20210  (202  219-5095). 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn;  OMB  Desk  Officer  for 
ETA,  Office  of  Management  and  Budget, 
room  3001.  Washington,  DC  20503  (202 
395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 


been  sub~:ite  i  "o  OMB  should  advise 
Mr  Milis  of  th;S  intent  at  the  earliest 
possible  date. 
Tyj>e  of  Collection:  New 
Frequency  of  Response:  One-time 
Number  of  Respondents:  219 

Average  Hours  Per  Response:  15 

minutes 
Annual  Burden  Hours:  55  total  hours 

Affected  Public:  State  or  local 
governments 

Respondents  Obligation  To  Reply: 
Voluntary 

Supplementary  ikf ormation:  The 
Department  of  Labor  is  undertaking  a 
study  to  explore  easy  access  to  a  wide 
array  of  enhanced  career  development 
and  labor  market  information  services. 
This  study  seeks  to  streamline  access  to 
the  myriad  of  federally  funded 
employment  and  training  programs 
available  in  local  communities. 

A  literature  review  of  major  studies 
completed  since  1988  that  have 
attempted  to  describe  and/or  classify  the 
status  of  one-stop  service  coordination 
and/or  integration  efforts  underway  in 
states  and  communities  across  the 
country  involving  employment,  training 
and/or  education  programs  will  be  part 
of  the  study.  It  will  also  include  a 
telephone  survey  of  administrators  of 
major  employment,  training,  education 
and  human  service  programs  in  all 
states  as  appropriate  and  in  selected 
local  communities.  Special  emphasis 
will  be  given  to  identifying  the  types 
and  uses  of  automated  information 
systems  which  may  have  been  designed 
to  provide  such  services  and  to 
documenting  new  data  applications 
similar  to  the  one-stop  concept. 

Byproducts  of  this  survey  will  include 
(1)  developing  a  uniform  approach  to 
defining  and  classifying  such  efforts 
based  on  common  definitions, 
characteristics  and  criteria;  and  (2) 
identifying  up  to  ten  potential  sites  that 
most  clearly  exemplify  these  criteria. 

The  survey  includes  items  designed  to 
solicit  information  on  services  provided, 
target  populations.  Federal,  state  and 
local  programs  involved,  successful 
techniques  used  to  achieve  integration 
and  barriers/impediments  to  integration 
Signed  at  Washington.  DC  this  1st  day 
of  July,  1993. 
Kenneth  A.  Mill.'!. 
Departmental  Clearance  Officer. 
IFR  Doc  93-16146  Filed  7-7-93;  8:45  am] 
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Pensio't  and  Welfare  Benefits 

Adrpi'Jptration 

Ad.iso'-v  Cccnc',  c-  En-ptoyee  'Ae.+S'e 
a"d  Pensior^  Be"e*its  F"ie-s.  Mee'sng 

Pursuant  to  me  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142.  a  public  meeting  of  the  Working 
Group  on  Economically  Targeted 
Investments  (ETI)  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  at 
8:45  am/lO:30  am,  Friday.  July  23.  1993, 
in  suite  N-3437  ABC,  U.S.  Department 
of  Labor  Building,  Third  and 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

This  Working  Group  was  fonned  by 
the  Advisory  Council  to  study  issues 
relating  to  ETI  for  employee  benefit 
plans  covered  by  ERISA. 

The  purpose  of  the  July  23  meeting  is 
to  discuss  preliminary  plans  and 
schedules  for  accompUshing  its 
objectives  for  the  remainder  of  the  work 
year.  The  Working  Group  will  also  take 
testimony  and/or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  group  regarding  the 
subject  matter. 

Individuals,  or  representatives  or 
organizations  vrishing  to  address  the 
Working  Group  should  submit  a  wTitten 
request  on  or  before  July  20, 1993  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
v,ill  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  20. 1993. 
Olena  Berg, 

Assisranr  Secretary;  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  93-16102  Filed  7-7-93;  8:45  am] 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  pubhc  meeting  of  the  Working 
Group  on  Prohibited  Transactions  of  the 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  wrill  be  held 
at  11:00  a.m./12:30  p.m.,  Friday,  July  23, 
1993.  in  suite  N-3437  ABC.  U.S. 
Department  of  Labor  Building.  Third 
and  Constitution  Avenue  NW. 
Washington.  DC  20210. 

This  Working  Group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Prohibited  Transaction  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  July  23  meeting  is 
to  discuss  preliminary  plans  and 
schedules  for  accomplishing  its 
objectives  for  the  remainder  of  the  work 
year.  The  Working  Group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  July  20. 1993  to 
William  E.  Morrow.  Executive 
Secretary.  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677. 
200  Constitution  Avenue  NW. 
Washington,  DC  20210.  Oral 
presentations  vrill  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
vrill  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  20. 1993. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  93-16103  Filed  7-7-93;  8:45  am] 
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Advisory  Councilor,  E'~ir  cvee  -'.'c  's's 
and  Pension  Benefits  Flan,  M^Lur.Q 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142,  a  pubhc  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans 
401(k)  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  1:15  p.m./2:45 
p.m.,  Friday,  July  23, 1993,  in  suite  N- 
3437  ABC,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue  NW.  Washington,  DC  20210. 

This  Working  Group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Defined  Contribution  Plans — 


401(k)  for  employee  benefit  plans 
covered  by  ERISA 

The  purpose  of  the  July  23  meeting  is 
to  discuss  preliminary  plans  and 
schedules  for  accomplishing  its 
objectives  for  the  remainder  of  the  work 
year.  The  Working  Group  will  also  fake 
testimony  and/or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  July  20, 1993  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677. 
200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Oral 
presentations  will  be  Hmited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  20. 1993. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  93-16104  Filed  7-7-93;  8:45  am] 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142.  a  public  meeting  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  on 
Friday.  July  23. 1993.  in  suite  N-3437 
ABC.  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

The  purpose  of  the  Seventy-Ninth 
meeting  of  the  Secretar}-  s  ERISA 
Advisory  Council  which  will  begin  at  3 
p.m./4  p.m.,  is  to  receive  and  discuss 
each  working  group's  progress  in 
defining  its  topic  and  schedule  of  work 
to  be  accomplished.  The  Council  has 
established  three  work  groups,  i.e.. 
Economically  Targeted  Investments. 
Prohibited  Transactions  and  Defined 
Contribution  Plans— 401  (k).  The 
Council  will  also  take  testimony  and  or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
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individ'jels  and  gr'^ups  r*»t;ard;p.t;  9nv 
aspect  cfthe  adr-,;r:;s*rf*n'^  r.' KRIS  A 

Members  of  the  pubi.c  are  e::::    ,;r-'.=;ed 
•.■J  rie  a  w-ntten  statHrr.ent  p»'rta.r.::ii,  'o 
anv  tccir.  conc8rr,.:"g  ERISA  by 
subrr.ittmg  20  copies  or.  or  oefore  July 
20.  1993  to  William  E.  Morrow, 
Ex'^.-utive  S*^-.r«ta^-,  EPJSA  Advisory 
Cnuncil,  V  S  DpDalmor.f  of  Labor,  suite 
N-5677,  200  Const. tj':or.  Avenue,  NW., 
Washington,  DC  20210.  Indniduals,  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  but  w.t::-ss9s  may  submit  an 
extended  sta'e~"'.t  •  i:  '.^;e  record. 

Organizatior.s  <j:  ir.cl;viduals  may  also 
subrr::*  s'aterr.tnts  for  the  record 
without  {>:  rj.S ir.i  Twenty  (20)  copies  of 
such  state.rr.en:  s:.  .  j  la  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  20.  1993. 
Oieaa  Bcr^ 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Adninistration. 
[FR  ax  9}-16105  Filed  7-7-93;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 

ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Adnsory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Advancement  Overview  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  July  29. 1993  from  10  a.m.  to 
4  p.m.  in  room  M-14  at  the  Nancy 
Hanks  Cen'e'.  1100  Pennsylvania 
.Ave.-.".  V'V  .  Washington.  DC  20506. 

This  re-  '.\  =;  -.s-ill  be  open  to  the 
public  on  a  =:  -.6  available  basis.  Topics 
of  discussion  will  include  policy  and  a 
review  of  the  guideUnes. 

.*jiy  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 


TTY  202/682-5496,  at  least  seven  (7) 
davs  prior  to  the  meeting 

further  information  with  raference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5439. 

Dated:  June  23. 1993. 
Yvonne  M  Sabine. 

Director,  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

[FR  Doc.  93-16176  Filed  7-7-93;  8:45  am] 
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National  Endowment  for  the  Arts, 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel  (States 
and  Regional  and  Local  Arts  Agency 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  July  26. 1993  from 
9:30  a.m.  to  5:30  p.m.  TTiis  meeting  will 
be  held  in  room  M-14,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC.  20506. 

A  portion  of  this  meeting  wall  be  open 
to  the  public  from  9:30  a.m.  to  10:15 
a.m.  for  introductions. 

The  remaining  portion  of  this  meeting 
from  10:15  a.m.  to  5:30  p.m.,  is  for  the 
purpose  of  Panel  review,  discussion, 
evalviation.  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubUc,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms 
Yvonne  Sabine.  Advisory  Committee 


Management  Officer,  .National 
Endowment  for  the  .Arts,  Washington. 
DC  20506,  or  call  202/682-5439. 

Dated:  June  23,  1993. 
Yvonne  Vi.  Sabine. 
Director.  Panel  Operations.  National 
Endowment  for  the  Arts. 
[FR  Doc.  93-16177  Filed  7-7-93;  8:45  am) 

BILUNO  CODE  7537-C1-M 

National  E-ndowment  (or  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Music  Presenters  A  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  July  27-30,  1993  from  9  a.m.  to 
6:30  p.m.  on  July  27,  1993,  and  from 
8:30  a.m.  to  6:30  p.m.  on  July  28-30. 
1993.  This  meeting  will  be  held  in  room 
714,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

Portions  of  these  meetings  will  be 
open  to  the  pubhc  from  8:30  a.m.  to  9 
a.m.  on  July  28  and  29, 1993,  and  from 
8:30  a.m.  to  9  a.m.  and  4  p.m.  to  6:30 
p.m.  on  July  30,  1993.  Topics  of 
discussion  will  include  policy  and 
guidelines. 

The  remaining  portions  of  these 
meetings  from  9  a.m.  to  6:30  p.m.,  on 
July  27-29,  1993.  and  9  a.m. -4  p.m.  on 
July  30,  1993,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Fotmdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24.  1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (cK4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  obser\'e  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the  " 
approval  of  the  fall-time  Federal 
employee  in  attendance 

if  you  need  special  accommodations 
due  to  a  di.sab;lity,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  .Arts.  1100 
Pennsvlvania  .Avenue.  N^V  , 
Wd.shington.  DC  20506,  202,  6fl2-S532, 
TYY  202/682-5496,  at  lea.st  seven  (7) 
days  prior  to  the  meeting. 
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Further  information  with  reforence  t(j 
tr.;s  meeting  can  be  obtained  from  Ms. 
\'vor.ne  Sabine,  Advisorv'  Comnv.ttt»« 
Management  Officer.  National 
Lridowment  for  tne  Arts,  Washington, 
DC  20506,  or  ca^l  202/682-5439. 

Dated:  July  1, 1993. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
•  R  D  .,:  93-16178  Filed  7-7-93;  8:45  ami 
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NATIONAL  INSTITUTE  FOR  LH  ERACY 

Agency  Information  Collection 
Actlvltie.*  Under  0MB  Review 

AGENCY:  National  Institute  for  Literacy. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
an  Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICK  describes 
the  nature  of  the  information  collection 
.:  r!  its  expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  July  30, 1993. 
FOR  FURTHEn  INFORMATION  CONTACT: 
\'ictor  WesthrooK  at  ,202)  632-1500. 

SUPPLEMENTARY  INFORMATION; 

litle 

Application  for  State-Capacity 

BuildiriR  Award.s  to  Governors  for 

admi.nistratiori  by  State  Literacy 
Resourr.e  Centers  to  Prorrio'e 
Interagency  Development  end 
Implementation  of  Performance 
Measurement  and  Reporting  S\sten.s 
that  Fostar  Continuous  Improvenient  m 
Adult  Literacy  and  Basic  Skills 
Programs.  This  is  i  r.pw  rRcuest  for 
collection. 

-\bstract 

The  National  Liti'rar\  Act  established 
the  National  Institute  for  Literacy  and 
requires  that  the  In.stitute  conduct  basic 

and  applied  research  and 
demonstration!;  en  literacy;  collect  and 
disseminate  information  to  Federal, 
State  and  local  entities,  with  respect  to 
l.'eracv;  and  imprce  and  expand  the 
s\'stem  for  deliverv'  of  literacy  ser\ices. 
This  form  vvnli  be  u<;ed  bv  State 
frovemors  to  apply  for  funding  to 
iirovide  assistance  to  State  Litt"a-\ 
Resource  Centers  to  create  a 
performance  measurement,  reporting, 
nnd  improvement  system  that  can  be 
applied  to  all  adult  hteracv  and  basic 
skills  programs  m  a  State  Evaluations  to 


a.jtermiiie  successful  applicants  will  be 
made  by  a  panel  of  experts  using  the 
published  criteria.  The  Institute  will  use 
this  information  to  make  a  cooperative 
agreement  awards  for  a  period  up  to  2 
years. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  at  65  hours  per  response 
annually.  This  estimate  includes  the 
time  needed  to  review  instructions, 
complete  the  form,  and  review  the 
collection  of  information. 

Respondents:  Governors  of  States  and 
Trust  Territories  and  the  Mayor  of  the 
District  of  Columbia. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Number  of  Responses  per 
Respondent:  1, 

Estimated  Total  Annual  Burden  on 
Respondents:  1,300  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 

Victor  A.  Westbrook,  National  Institute  for 
Literacy,  800  Connecticut  Ave.,  NW.,  Suite 
200,  Washington,  DC  20006,  and  Dan 
Chenok,  OfRce  of  Management  and  Budget, 
Office  of  Information  aiui  Regulatory 
Affairs,  725  17th  Street,  NW.,  Washington. 
DC  ZCSD.'- 

Lilian  Dorka, 

Acting  Interim  Director,  National  Institute  for 
Literacy. 

(FR  Doc.  93-16251  Filed  7-7-93;  8;45  am] 
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Agency  tnforma'Ion  CcMect^on 
A,:tivitte8  Under  OMB  F^eview 

ACENC^:  National  Institute  for  Literacy, 

AC"r,ON:  Notice. 

SUMMARY-.  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
an  Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden. 
DATES:  Comments  n  .s*  r^^  submitted  on 
or  before  Julv  30,  1  ''<  ■ 
FOR  FURTHER  IKFORMADON:  Victor 
Westbrook  at  I2(i.::  8.12-1300 

SUPPLEMENT Afly  lf4F0RMATK)N 
Title 

Application  for  State-Capadty 
Building  Awards  to  Governors  for 
administration  by  State  L-tf-ary 
Resource  Centers  to  deveiop  statewide 
interagency  systems  for  adult  hteracy 


staff  development  that  build  state 
capacity  to  support  inte^ted  adult 
hteracy  service  delivery.  This  is  a  new 
request  for  collection. 

Abstract 

The  National  Literacy  Act  estabUshed 
the  National  Institute  for  Literacy  and 
requires  that  the  Institute  conduct  basic 
and  applied  research  and 
demonstrations  on  hteracy;  collect  and 
disseminate  information  to  Federal, 
State  and  local  entities,  with  respect  to 
literacy;  and  improve  and  expand  the 
system  for  deUvery  of  hteracy  services. 
Tlus  form  will  be  used  by  State 
Governors  to  apply  for  funding  to  be 
administered  by  State  Literacy  Resource 
Centers  to  create  an  interagency  staff 
development  system  for  staff  of  all  local 
programs  providing  literacy  and  basic 
skills  services  to  adults.  Evaluations  to 
determine  successful  apphcants  will  be 
made  by  a  panel  of  experts  using  the 
pubhshed  criteria.  The  Institute  will  use 
this  information  to  make  a  cooperative 
agreement  awards  for  a  period  up  to  2 
years. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  at  65  hours  per  response 
annually.  This  estimate  includes  the 
time  needed  to  review  instructions, 
complete  the  form,  and  review  the 
collection  of  information. 

Respondents:  Governors  of  States  and 
Trust  Territories  and  the  Mayor  of  the 
District  of  Columbia. 

Estimated  Number  <^  Respondents: 
20. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,300  hours. 

Frequency  of  Collection:  On  occasicm. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 

Victor  A.  Westbrook,  National  Institute  for 
Literacy,  800  Connecticut  Ave.,  NW..  Suite 
200.  Washington,  DC  20006,  and  Dan 
Chenok,  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725  17th  Street.  NW..  Washington. 
DC  20503. 

Lilian  Doriu, 

Acting  Interim  Director,  National  Institute  for 
Literacy. 

[FR  Doc  93-16252  Filed  7-7-93;  8:45  am] 
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In  accordaiiv^  vviiii  Uits  1  euaioi 
Advisory  Committee  Act  (Pub.  L  92- 
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463,  as  amended],  Uie  Nauonai  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems. 

Date  and  Time:  ]uly  19, 1993;  8:30 
am  -5  p.m. 

Place:  National  Science  Foundation, 
1800  G  Street,  NW.,  room  1133. 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken. 
Program  Director,  Biotechnology 
Program  and  Biochemical  Engineering 
Program,  National  Science  Foundation, 
1800  G  St.  N\V.,  Washington,  DC  20550. 
Telephone:  (202)  357-9545. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
Blosystems  Analysis  and  Control 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposais.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  July  1, 1993. 
M.  Rebecca  Winkler, 
Com.'r.:ttee  Management  Officer. 
(FR  Doc.  93-16052  Filed  7-7-93;  8:45  am] 
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Special  Emphasis  Panel  in  Human 
Resource  Developnent;  Meetmg 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Human  Resource  Development. 

Date  and  Time:  ]n\y  28-29.  1993;  8:30 
a.m.— 5  p.m.;  July  30. 1993;  8:30  a.m. — 
12  noon. 

Place:  1800  G  Street.  NW..  room  1243. 
Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Albert 
Bridgewater,  Convener,  Model 
Institutions  for  Excellence.  Education 
and  Human  Resources,  National  Science 
Foundation,  1800  G  St.  NW..  room  516, 
Washington,  DC  20550.  Telephone: 
(202) 357-7926. 

F>jrvose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 


Agenda:  To  review  and  evaluate 
Model  Institutions  for  Excellence 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b{c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  July  1, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc  93-16053  Filed  7-7-93;  8:45  am) 
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Ocear  Scie*' 
Meeting 


Rgu'-'w  Panel; 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Ocean  Sciences  Review  Panel 

Date  and  Time:]uly  27-29. 1993.  8:30 
a.m.-5  p.m. 

Place:  Caucus  Room.  Presidential 
Room.  Suite  303.  and  Suite  308.  One 
Washington  Circle  Hotel,  One 
Washington  Circle  NW..  Washington. 
DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R.  Reeve. 
Section  Head.  National  Science 
Foundation.  1800  G  St.  NW., 
Washington.  DC  20550.  Telephone: 
(202) 357-7924. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
Ocean  Sciences  Research  Section 
(OSRS)  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  July  1,1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-16054  Filed  7-7-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Final  Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  Commonwealth 
of  Massachusetts 

AGENCY:  U.S.  Nuclear  Regulatory 

Corr-.mission. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 

Commission  (NRC1  and  the 
Commonwealth  of  Massachusetts.  The 
MOU  provides  the  basis  for  mutually 
agreeable  procedures  whereby  tiie 
Commonwealth  of  Massachusetts  may 
utilize  the  NRG  Emergency  Response 
Data  System  (ERDS)  to  receive  data 
during  an  emergency  at  a  commercial 
nuclear  power  plant  in  Massachusetts. 
Public  comments  were  addressed  in 
conjunction  w,ith  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  Vol.  57,  No.  28. 
Februar>-  11,  1992. 

EFFECTIVE  DATE;  This  MOU  is  effective 
Mav  21,  1993 

ADDRESSES:  Copies  of  all  NRC 
doc  uments  are  available  for  public 
inspectio.i  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  R,  Jolicoeur  or  Eric  VVeinstein, 
Office  for  Analysis  and  Evaluation  of 
Operational  Da:a,  US.  Nuclear 
Regulaton,^  Commission,  Washington, 
DC  20555'  Telephone  (301)  492-4155  or 
(301) 492-7836, 

This  attached  MOU  is  intended  to 
formalize  and  define  the  manner  in 
which  the  NRC  wi'.i  cooperate  with  the 
Commonwealth  of  Massachusetts  to 
provide  data  related  to  plant  conditions 
during  emergencies  at  commercial 
nuclear  power  plants  in  Massachusetts. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  June,  1993. 

For  the  U.S.  Nuclear  Regulatory 
Comrr.is'i'on 
James  M.  Taylor. 
Executive  Director  for  Operations. 

Agreement  Pertaining  to  the  Emergency 
Response  Data  System  Between  the 
Commonwealth  of  Massachusetts  and 
the  U.S.  Nuclear  Regulatory 
Conunission 

/,  Authority 

The  U,S.  Nuclear  Regulatory  Commission 
(NRC)  and  the  Commonwealth  of 
Massachusetts,  acting  through  Massachusetts 
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Emergency  Managnmen;  Agenrv,  enter  into 
this  Agreement  under  the  authority  of 
Section  274i  of  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Massachusetts  recognizes  the  Federal 
Government,  primanly  the  NRC,  as  having 
the  exclusive  authority  and  responsibility  to 
regiUate  the  radiological  and  national 
security  aspecU  of  the  construction  and 
operation  of  nuclear  production  or  utilization 
facilities,  except  for  certain  authority  over  air 
emissions  granted  to  States  by  the  Qean  Air 
Act. 

//.  Background 

A.  The  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Energy  Reorganization  Act 
of  1974,  as  amended,  authorize  the  Nuclear 
Regulator)-  Commission  (KRQ  to  license  and 
regulate,  among  other  activities,  the 
manufacture,  construction,  and  operation  of 
utilization  facilities  (nuclear  power  plants)  in 
order  to  assure  common  defense  and  security 
and  to  protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear  power 
plant  safety. 

B.  NRC  believes  that  its  mission  to  protect 
the  public  health  and  safety  can  be  served  by 
a  policy  of  cooperation  with  State 
governments  and  has  formally  adopted  a 
policy  statement  on  "Cooperation  with  States 
at  Commercial  Nuclear  Power  Plants  and 
Other  Nuclear  Production  or  Utilization 
Facilities"  (57  FR  6462,  February  25. 1992). 
The  policy  statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
prcrvisions  to  ensure  close  cooperation  with 
K'RC.  This  agreement  is  intended  to  be 
consistent  with,  an^  implement  the 
provisions  of  the  NRC's  policy  statsment. 

C.  NRC  fulfills  its  statutory  mandate  to 
regulate  nuclear  power  plant  safety  by, 
among  other  things,  responding  to 
emergencies  at  licensee's  facilities  and 
monitoring  the  status  and  adequacy  of  the 
licensees  responses  to  emergency  situations. 

D,  Massachusetts  fulfills  its  statutory 
rr.andate  to  provide  for  preparedness, 
response,  mitigatian,  arid  recovery-  in  the 
event  of  an  accident  at  a  nuclear  pjwor  plant 
through  the  Massachusotrs  Emergency 
'v'anage-ien?  .\gem:y  ("ME.'^^"),  an  agency 
created  by  Chapter  639  nf  the  Acts  of  1950, 
as  amended. 

///.  Scope 

-■^  This  Agreement  defines  the  way  in 
which  NRC  and  Massachusetts  will  cooperate 
!:.  planning  and  maintaining  the  capability  to 
transfer  reactor  plant  data  via  the  Emergency 
Response  Date  System  during  emergencies  at 
nuclear  power  plants  in  and  adjacent  to  the 
Commonwealth  of  Massachusetts, 
•■peciiif  a.iy  Piignm  Station,  Seabrook 
Station,  and  Vermont  Yankee. 

B  It  IS  UQderstood  by  the  NKC  r.d  the 
C.on-jnonweaith  of  Massachusetts  that  ERDS 
data  will  only  be  transmitted  t-v  a  licensee 
during  emergencies  classifieti  at  the  Alert 
level  or  above,  during  scheduled  tt  ^ts,  or 
during  exercises  when  available. 

C  Nothi.ng  IE  this  Agreement  is  intendea 
to  restrict  or  expand  the  statutory  authority 


of  NRC,  the  Commt  nweaith  of 
Massachusetts,  or  to  affect  or  otherwise  alter 
the  terms  of  any  agreement  in  effect  under 
the  authority  of  Section  274b  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  nor  is 
anything  in  this  Agreement  intended  to 
restrict  or  expand  the  authority  of  the 
Commonwealth  of  Massachusetts  on  matters 
not  within  the  scope  of  this  Agreement 

D.  Nothing  in  this  Agreement  confers  upon 
the  Commonwealth  of  Massachusetts 
authority  to  (1)  interpret  or  modify  N'RC 
regulations  and  NRC  requirements  imposed 
on  the  licensee;  (2)  take  enfcwcement  actions; 
(3)  issue  confirmatory  letters;  (4)  amend, 
modify,  or  revoke  a  license  issued  by  NRC; 
or  (5)  direct  or  recommend  nuclear  power 
plant  employees  to  take  ot  not  to  lake  any 
action.  Authority  for  all  such  actions  is 
reserved  exclusively  to  the  NRQ 

A'.  NEC's  Genera]  Responsibilities 

Under  this  agreement,  N'RC  is  responsible 
for  maintaining  the  Emergency  Response 
Data  System  (ERDS).  ERDS  is  a  system 
designed  to  receive,  store,  and  retransmit 
data  from  In-plant  data  systems  at  nuclear 
power  plants  during  emergencies.  The  NRC 
will  provide  user  access  to  ERDS  data  to  one 
user  terminal  for  the  Commonwealth  of 
Massachusetts  during  emergencies  at  nuclear 
power  plants  which  have  implemented  an 
ERDS  interfece  and  for  which  any  portion  of 
the  plant's  10  mile  Emergency  Planning  Zone 
(EPZ)  lies  within  the  Commonwealth  of 
Massachusetts.  The  NRC  agrees  to  provide 
unique  software  akeady  available  to  NRC 
(not  commercially  available)  that  was 
developed  under  NRC  contract  for 
configiiring  an  ERDS  workstation. 

V.  Massachusetts'  Genera]  Responsibilities 

A.  Massachusetts,  acting  through  MEMA. 
will,  in  cooperation  with  the  NRC,  establish 
a  capabibty  to  receive  ERDS  data.  To  this 
end,  Massachusetts  will  provide  Lhe 
necessary  computer  hardware  and 
commercially  licensed  software  required  for 
ERDS  data  transfer  to  users. 

B.  Massachusetts  agrees  not  to  use  ERDS  to 
access  data  from  nuclear  power  plants  for 
which  a  portion  of  the  10  mile  Emergency 
Planning  Zone  does  not  fall  within  its  State 
boundary. 

C  F<»  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification  of 
ERDS  data  will  be  pursued  through  the  NRC 
and/or  the  utility  provided  technical  liaison 
personnel. 

V7.  Implementation 

Massachusetts  and  the  NRC  agree  to  work 
in  concert  to  assure  that  the  following 
communications  and  information  exchange 
protocol  regarding  the  NRC  ERDS  are 
followed. 

A.  Massachusetts,  through  MEMA,  and  the 
NRC  agree  in  good  faith  to  make  available  to 
each  other  Information  within  the  intent  and 
scope  of  this  Agreement. 

B.  NRC  and  MEMA  agree  to  meet  as 
necessary  to  exchange  information  on  matters 
of  common  concern  pertinent  to  this 
.■'.^rfenent  i  nless  otherwrlse  agreed,  such 
meetings  will  oe  held  in  the  NRC  Operations 
Center.  The  affected  utilities  will  be  kept 


Informed  of  pertinent  information  covered  by 
this  Agreement. 

C  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC  and 
Massachusetts  will  protect  sensitive 
information  to  the  extent  permitted  by  the 
Federal  Freedom  of  Information  Act,  the 
Massachusetts  General  Laws  Chapter  66A, 
Fair  Information  Practices,  and  other 
applicable  authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the  test 
schedule  will  be  provided  to  MEMA  by  the 
NRC.  MEMA  may  test  its  ability  to  access 
ERDS  data  during  these  scheduled  tesu,  or 
may  schedule  independent  tesU  of  the  Stale 
link  with  the  NRC 

E.  NRC  will  provide  access  to  ERDS  for 
emergency  exercises  vrith  reactor  units 
capable  of  transmitting  exercise  data  to 
ERDS.  for  exercises  in  which  the  NRC  is  not 
participating,  MEMA  will  coordinate  with 
NRC  in  advance  to  ensure  ERDS  availability. 
NRC  reserves  the  right  to  preempt  ERDS  use 
for  any  exercise  in  progress  in  the  event  of 
an  actual  event  at  any  licensed  nuclear  power 
plant. 

VU.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director,  Division  of  Operational  Assessment, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  and  the  Governor- 
appointed  Director  of  the  Massachusetts 
Emergency  Management  Agency.  These 
individuals  may  designate  appropriate  staff 
representatives  for  the  purpose  of 
administering  this  Agreement. 

B.  Identification  of  these  contacts  is  not 
intended  to  restrict  communication  between 
NRC  and  MEMA  staff  members  on  technical 
and  other  day-to-day  activities. 

VIU.  Resolution  of  Disagreements 

A.  If  disagreements  arise  about  matters 
within  the  scope  of  this  Agreement,  NRC  and 
MEMA  will  work  together  to  resolve  these 
differences. 

B.  Resolution  of  differences  between 
MEMA  and  N'RC  staff  over  issues  arising  out 
of  this  Agreement  will  be  the  initial 
responsibility  of  the  NRC  Division  of 
Operational  Assessment  management 

C.  Differences  which  caimot  be  resolved  in 
accordance  with  Sections  Vin.A  and  VUI.B 
will  be  reviewed  and  resolved  by  the 
Director,  Office  of  Analysis  and  Evaluation  of 
Operational  Data. 

D.  The  NRC's  General  Counsel  has  the  final 
authority  to  provide  legal  interpretation  of 
the  Commission's  regulations. 

a.  Effective  Date 

This  Agreement  will  take  effect  after  it  has 
been  signed  by  both  parties. 

X.  Duration 

A  formal  review,  not  less  than  1  year  after 
the  effective  data,  will  be  performed  by  the 
NRC  to  evaluate  implementation  of  the 
Agreement  and  resolve  any  problems 
identified.  Tfajs  Agreement  will  be  subject  to 
periodic  reviews  and  may  be  amended  or 
modified  upon  written  agreement  by  both 
parties,  and  may  be  terminated  upon  30  days 
written  notice  by  either  party. 
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.X7  Separability 

If  any  provision(s)  of  this  Agreement,  or 
the  application  of  any  provision(s)  to  any 
person  or  cimimstances  is  held  invalid,  the 
remainder  of  this  Agreement  and  the 
application  of  such  provisions  to  other 
persons  or  circumstances  will  not  be  affected. 

Dated:  January  6, 1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Jamea  M.  Taylor, 
Executi  ve  Director  for  Operations. 

Dated:  May  21. 1993. 

For  the  Commonwealth  of  Massachusetts. 
A.  David  Rodham, 
Director  Massachusetts  Emergency 
Management  Agency. 
TRDoc  91-16148  Filed  7-7-93:  8:45  am) 

BILUNG  CODE  75SO-01-M 


Bulletin  93-03,  "Resolution  o*  Issues 
Related  to  Reactor  Vessel  Water  Level 
Instrumentation  in  BWRs  ';  Issued 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  Tr.e  Nuclear  Regulatory 
Cor-.rr.:ss:  jr.  iNRC)  issued  Bulletin  93- 
03  on  Mav  25,  1993  concerning  new 
information  about  level  indication 
errors  that  may  occur  during  plant 
depressurization  at  boiling  water 
reactors  (BWRs).This  bulletin  is 
available  in  the  Public  Document  Rooms 
under  accession  number  9303280173. 
This  bulletin  was  issued  as  an  urgent 
generic  communication  under  NRC 
proced Lira's  for  issues  that  the  staff 
considers  urgent.  The  Committee  to 
Renew  Generic  Requirements  reviewed 
the  bulletin  in  meeting  number  242  on 
May  27,  1993.  This  bulletin  is  discussed 
in  Commission  information  paper 
SECY-93-151  which  is  also  available  in 
the  Public  Document  Rooms  under 
acces-sion  number  9306070162. 

DATES:  The  bulletin  was  issued  on  May 

ADDRESSES:  Net  applicable. 

FOR  FURTHER  INFORMATION  CONTACT; 

.\r"v  E  Cubbage,  (301)  504-2875. 

SUPPLEMENTARY  INFORMATION:  None. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gaii  H  Marcus, 

C^.e'  Generic  Communications  Branch, 
Division  of  Operating  Beactor  Support,  Office 
of  Sue!  ear  Reactor  Regulatory . 
'PR  Doc.  93-16149  Filed  7-7-93;  8:45  am] 

B4UJNO  CODE  7590-01  -M 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

SES  Performance  Review  Board 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  0PM 
Performance  Review  Board 
FOR  FURTHER  INFORMATION  CONTACT: 
Violet  R.  Parker,  Executive  Personnel 
Division,  Office  of  Personnel. 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Washington.  DC  20415,  (202)  606- 
2420. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  revie\v 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

The  following  has  been  selected  as  an 
acting  member  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management:  Jeremiah  J.  Barrett,  Deputy 
Associate  Director  Administration 
Group. 

[PR  Doc.  93-16142  Filed  7-7-93;  8:45  am] 

BILUNC  CODE  S32S-(M-M 


SECURITIES  AND  EXCHANGE 

COMMISSfON 

[Reiease  No.  34-32563;  Flia  No.  SR-BSE- 
93-9] 

Se'f-Peg.  i.'ftory  Organizations;  Boston 
StocK  Exchange,  Inc.;  Order  Granting 
Aoproval  to  Proposed  Rule  Change 
a^d  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Ame.ndment  No.  2  to  Proposed  Rule 
Change  Relating  to  the  Annual  Meeting 
and  the  A.nnuai  Election 

June  30, 1993. 

i    IntroduLtton 

On  March  22, 1993.  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "E.xchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ("Act")  1  and  Rule  \9b-A 
thereunder,'  a  proposed  rule  change  to 
amend  its  Constitution  to  change  the 
d,3te  of  the  annual  meeting  and  the 
annual  election.  The  Exchange  has 
amended  the  proposed  rule  change 
twice  subsequent  to  its  original  filing. 
On  April  13,  1991,  the  BSE  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposal '  and  on  June  30,  19Q3,  the 
BSE  submitted  to  the  Com.m.ission 
Amendment  No.  2  to  the  proposal.* 

The  proposed  rule  change,  together 
with  Amiendm.ent  No.  1,  was  published 
for  comment  in  Securities  Exchange  Act 
Pplease  No.  32197  (April  23,  1993],  58 
FR  25011  (April  29,  1993).  No 
comments  were  received  on  the 
proposal. 

II.  Description  of  the  Proposal 

The  BSE  proposes  several 
amendments  to  Article  VI  of  its 
Constitution  governing  the  BSE's  annual 
meeting  and  armual  election. 

Article  VI,  Section  1  of  the  BSE 
Constitution,  Date-Election,  currently 
provides  that  the  annual  meeting  and 
the  annual  election  of  the  Exchange 
shall  be  held  on  the  last  Nlonday  of 
September  on  the  floor  of  the  Exchange. 
Section  1  specifies  that,  during  the 
annual  miCeting  memibers  shall  elect,  by 
secret  ballot,  a  Vice  Chairman,  ten 
members  of  the  Board,  and  members  to 
fill  vacancies  for  unexpired  terms.'  The 
Vice  Chairm.an  is  elected  for  the  ensuing 
fiscal  year,^  Board  members  are  elected 
for  two  fiscal  years 

The  BSE  proposes  to  amend  Article 
VI,  Section  1  to  change  the  date  of  the 
annual  meeting  and  annual  election  to 
the  last  Monday  of  Novem.ber  and  to 
provide  that  the  meeting  will  be  heli  on 
the  premises  of  the  Exchange.  The 
proposal  also  would  change  the  date 
that  the  Vice  Chairman  and  Board 
m.embers  would  commence  their  terms 
of  office  from  the  ensuing  fiscal  year  to 
the  ensuring  calendar  year 


'15  use.  7asfb)(l)(1988). 

'17CFK240  19t>-4  (1991), 

'  Sfl«  letter  from  Karar.  A  Alui5e.  Staff  Mtoraey, 
BSE.  to  Diana  Lui^-Hopson.  Branch  Chief 
Conimission.  dateti  April  12   1993  /  mentlment  No. 
1  clarified  carlam  language  in  the  proposal. 

*  See  letter  from  Karen  A,  Aluise.  Assistant  Vice 
President,  BSE.  to  Diana  Loka-Hopson,  Branch 
Chief,  Commission,  dated  )une  28.  1993 
Ainendment  No  2  deleted  language  in  the  proposai 
whi;h  would  have  allowwi  the  Board  of  Governors 
'  Boaid  ■)  to  change  the  date  or  IcKaton  of  the 
BSE's  armual  meeting  and  aiurial  election  from 
time  to  time. 

'  BSE  members  do  not  elect  theu  Chai.-man  The 
Chairman  of  the  Exchange  is  appointed  bv  tha 
Board  to  »erve  at  its  pleasure.  See  .Article  ID, 
Section  1  of  the  BSE  Constitution 

•The  Exchange's  fiscal  year  runs  from  October  1 
through  September  30. 
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Article  VI.  Section  4  of  the  BSE 
Constitution,  Meetings  of  Nominating 
Committee-Reports,  ciirrentlv  requires 
that  the  Nominating  Com.Tnttee  hoid  at 
least  one  meeting  during  '..he  month  of 
July  for  the  purpose  of  suggesting 
nominees  for  the  offices  and  positions 
that  are  to  be  filled  at  the  annual 
election,  and  for  members  of  the 
Nominating  Committee  for  the  ensuing 
fiscal  year.  In  addition,  Section  4 
requires  that  the  Nominating  Committee 
notify  the  Secretary  of  the  Exchange,  on 
or  before  the  second  Monday  in  August, 
of  the  nominees  for  such  offices  and 
positions.^  Section  4  also  requires  that 
independent  nominations  for  the  office 
of  Vice  Chairman,  members  of  the  Board 
and  members  of  the  Nominating 
Committee  be  filed  with  the  Secretary  of 
the  Exchange  on  or  before  the  last 
Monday  in  August.* 

The  BSE  proposes  to  amend  Section 
4  to  require  the  Nominating  Committee 
to  hold  at  least  one  meeting  in  June  for 
the  purpose  of  electing  its  own 
Chairman.'  According  to  the  BSE,  the 
Nominating  Committee  routinely  elects 
its  Chairman  in  July,  at  the  same  time 
that  it  meets  to  suggest  nominees  for 
offices  and  positions  to  be  filled  at  the 
annual  election.  The  BSE  also  proposes 
to  alter  the  timing  for  the  submission  of 
the  nominees  to  the  Secretary  of  the 
Exchange  by  the  Nominating  Committee 
or  by  independent  nomination  from  the 
second  Monday  in  August  and  the  last 
Monday  in  August,  respectively,  to  the 
second  Monday  in  October  and  the  last 
Monday  in  October. 

Finally,  the  BSE  proposes  to  add 
Supplementary  Material  .10  to  Article 
VI  of  the  Con^itution.  The 
Supplementary  Material  would  clarify 
Article  VI,  Section  1  by  specifying  that 
the  terms  of  offiice  would  begin  on 
January  1  of  each  year.  In  order  to 
facilitate  the  proposed  amendments  to 
the  Constitution  regarding  the  change  in 
the  date  of  annual  election,  the  BSE 
proposes  to  extend  the  terms  of  all 
Board  and  Nominating  Committee 
members  that  are  due  to  expire  on 
September  30,  1993  until  December  31, 
1993.  and  the  terms  of  all  Board  and 
Nominating  Committee  members  that 


m  October  1 


'  See  Article  VI,  Annual  Meeting  Annual 
Election.  Meetings  of  Nominating  Committee- 

Repcm,  Section  4  of  ihe  BSE  Constitution. 

» AiUdp  \T,  Section  4  provides  that,  on  the 
written  and  sigr.ed  petition  of  fifteen  members  of 
'.he  Exr.ianBe.  additional  nominations  may  be  made 
for  ihe  cfhce  of  Vice  Chairman,  members  of  the 
B.iard.  or  memiwrs  of  the  Nominating  Committee  to 
be  elected  at  the  annual  election. 

'The  Nominating  Committee's  authority  to  elect 
;is  own  Cjidirman  is  set  forth  in  Article  VI,  Annual 
Meeting-Annual  Election,  Nominating  Committee. 
Section  2  of  the  BSE  ConjlituUon 


are  due  to  expire  on  September  30,  1994 
until  December  31,  1994. »° 

The  Exchange  believes  that  the 
proposed  rule  change  will  provide  for 
the  review  of  the  complete  fiscal  year 
picture  which  expires  each  September 
30,  as  well  as,  provide  additional  time 
for  Nominating  Committee 
deliberations.  The  BSE  states  that  the 
basis  under  the  Act  for  the  proposed 
rule  change  is  Section  6(b)(3)  because 
the  proposed  rule  is  designed  to  assure 
a  fair  representation  of  members  in  the 
selection  of  directors,  the  selection 
process,  and  the  administrative  affairs  of 
the  Exchange. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)(1),  (3)  and 
(5)  of  the  Act."  Section  6fb)(l)  reouires 
that  an  exchange  be  organized  ana  have 
the  capacity  to  carry  out  the  purposes  of 
the  Act  and  to  comply,  and  to  enforce 
compliance  by  its  members  and  persons 
associated  with  its  members  with  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
exchange.  Section  6(b)(3)  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  an  exchange  assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed,  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)(1)  of 
the  Act  because  the  proposal  is  designed 
to  enhance  the  governance  process  of 
the  Exchange.  The  proposed  rule  change 
would  change  the  date  of  the  BSE's 
annual  meeting  and  annual  election 
firom  the  last  Monday  in  September  to 
the  last  Monday  of  November.  As  noted 
above,  the  BSE's  fiscal  year  expires  on 
September  30  of  each  year.  As  a  result 
of  the  proposal,  BSE  members  will  have 
the  opportvnity  to  review  the  BSE's 
overall  fiscal  year  prior  to  the  annual 
meeting  and  annual  election.  This,  in 
turn,  may  result  in  increased 
management  accountability  to  the 
membership  and  help  to  ensure  that  all 


'"The  BSE  s  Board  is  composed  of  it*  Chairman, 
Vice  Chairman,  and  twenty  others,  ten  of  whom 
must  be  representatives  from  the  securities  industry 
and  ten  of  whom  must  be  representatives  of  the 
public  See  Article  U.  Section  1.  of  the  BSE 
Constitution. 

"15  U.S.C  78f(b)(l).  (3)  and  (5)  (1988). 


Exchange  constituencies  are  adequately 
represented  in  its  governance 

The  Commission  also  believes  that  the 
BSE  proposal  to  change  the  date  that  the 
Vice  Chairman  and  Board  members 
commence  their  terms  of  office  from  the 
fiscal  year  to  the  calendar  year  is 
consistent  with  Section  6(b)(1)  of  the 
Act.  This  change  is  necessary  to 
accommodate  the  BSE's  proposal  to 
change  the  date  of  the  annual  meeting 
and  annual  election.  Moreover,  the 
proposed  rule  change  would  give  these 
elected  officials  the  full  month  of 
December  to  prepare  for  their  term  of 
office,  in  contrast  to  the  current  rule 
which  provides  for  a  few  days  of 
transition  between  the  annual  election 
at  the  end  of  September  and  the 
commencement  of  elected  officials'  term 
of  office  on  October  1.  The  Commission 
believes  that  giving  the  newly-elected 
Vice  Chairman  and  Board  members 
more  time  to  prepare  for  their  term  of 
office  will  result  in  a  more  orderly 
transition  in  Exchange  governance. 

The  Commission  believes  that  the 
Exchange's  proposal  to  require  its 
Nominating  Committee  to  meet  in  June 
for  the  purpose  of  electing  its  own 
Chairman  is  consistent  with  Sections 
6(b)(1).  (b)(3)  and  (b)(5)  of  the  Act.  This 
proposal  would  ensure  that  the 
Chairman  of  the  Nominating  Committee 
would  hold  office  prior  to  the 
Nominating  Committee  deliberations, 
which  would  under  the  proposal,  begin 
the  next  month  in  July.  As  a  result,  the 
proposal  should  provide  the 
Nominating  Committee  with  additional 
time  at  its  July  meeting  to  consider 
nominations  for  Vice  Chairman,  the 
Board,  the  composition  of  the 
Nominating  Committee  for  the  following 
year,  and  vacancies  for  imexpired  terms. 
This  should  permit  the  Nominating 
Committee  to  focus,  in  its  July 
deliberations,  solefy  on  eligible 
candidates  for  office  and  their 
quahfications.  In  this  way,  the  proposal 
should  work  to  ensure  a  fair 
representation  of  BSE  members  in  the 
governance  of  the  Exchange  and  protect 
investors  and  the  pubUc  interest." 

Similarly,  the  Commission  believes 
that  the  proposal  to  change  the  timing 
for  notification  to  the  Secretary  of  the 
Exchange  of  the  nominees  selected  by 
the  Nominating  Committee  or  by 
independent  nomination  from  the 
month  of  August  to  the  month  of 
October  is  consistent  with  sections  6 
(b)(1),  (b)(3)  and  (b)(5)  of  the  Act. 
Because  the  proposal  would  change  the 


"  As  noted  above,  the  BSrs  Board  is  composed 
of  its  Chairman.  Vice  Chairman  and  twenty  others, 
ten  of  whom  must  be  representatives  of  the 
securities  industry  and  ten  of  whom  must  be 
representatives  of  the  pubhc. 
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idt^  cf  Lr.a  bSE's  annual  meeting  and 
annual  electicn  to  '.ne  !ast  Monday  in 
\    .>>--.':-«r.  it  is  reasonable  for  the  BSE 
• .:  -id  .:>t  the  time  period  fcr  submitting 
nominees  to  the  Secretary  of  the 
Exchange  to  October.  The  extension  of 
the  time  period  should  help  to  ensure 
the  fair  representation  of  BSE  members 
in  the  governance  of  the  Exchange  and 
protect  investors  and  the  public  interest 
by  giving  the  Nominating  Committee, 
and  members  by  independent 
nomination,  a  total  of  three  months 
rather  than  the  one  month  under  current 
rules,  to  consider  and  nominate 
qualified  candidates  for  Exchange 
offices  and  positions. 

The  Commission  believes  the 
Exchange's  addition  of  the 
Supplementary  Material  to  Article  VI  of 
the  BSE  Constitution,  which  would 
clarify  the  commencement  of  terms  of 
offices  and  positions  of  the  Exchange 
and  extend  the  ex-sting  terms  of  offices 
of  the  current  Board  and  Nominating 
Committee  members  for  three  months, 
in  1993  and  1994,  is  necessary  to 
effectuate  the  BSE's  amendments  to 
Article  VT  The  extension  in  terms  of 
office  is  reasonable,  and  is  a  relatively 
minor  and  necessary  change  to 
effectuate  the  BSE's  proposal  to  use 
calendar,  rather  than  fiscal,  years  as  the 
term  of  office. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  2 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  of  notice 
of  filing  thereof.  Amendment  No.  2 
made  a  non-substantive  change  to  the 
proposal  by  deleting  language  which 
would  have  allowed  the  Board  to 
change  the  date  or  location  of  the  BSE's 
annual  meeting  and  annual  election 
from  time  to  time.  The  BSE's  proposed 
rule  change,  together  with  Amendment 
No.  1.  relating  to  the  annual  meeting 
and  annual  election,  was  published  in 
the  Federal  Reg.ster  for  the  full 
statutor)  per.-.:  i:.i  no  comments  were 
received.'' 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange  * 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  SR-BSE-93-9  and 
should  be  submitted  by  July  29, 1993. 

IV.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  witli  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appbcable  to 
a  national  securities  exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»*  that  the 
proposed  rule  change  (SR-BSE-93-9)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  93-16057  Filed  7-7-93;  8:45  am] 
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June  29, 1993. 

I.  Introduction 

On  February  12. 1993,  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  (SEC"  or 
"Commission"),  pursuant  to  sections 
19(b)(1)  and  (d)(i)  of  the  Securities 
Exchange  Act  of  1934  (Act")^  and  Rules 
19b-4  and  19d-l(c)(2)  thereunder,^  a 
proposed  rule  change  to  establish  a 
Smoking  Policy  to  regulate  where  on  the 
Exchange  premises  smoking  may  occur 
and  to  amend  its  Minor  Rule  Violation 
Plan  ("Plan")  *  to  provide  for  the 


imposition  of  summary  fines  for 
violation  of  thie  Smoking  Policy.* 
The  proposed  nile  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32104  (April 
5,  1993),  58  PR  18433  (April  9.  1993). 
No  comments  were  received  on  the 
proposal 

II,  Background 

In  1984,  the  Comm.ission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  self-regulatory  organizations 
("SROs")  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations.' 
Subsequently,  the  Commission 
approved  a  BSE  proposal  for  a  minor 
rule  violation  disciplinary  system  and 
for  the  abbreviated  reporting  of  minor 
rule  violations  pursuant  to  Rule  19d- 
1(c)  under  the  Act."  Accordingly,  the 
BSE  is  relieved  of  the  current  reporting 
requirements  of  Section  19(d)(1)  with 
respect  to  disciplinary  action  taken 
pursuant  to  the  Exchange's  Minor  Rule 
Violation  Plan  ("Plan").^ 

The  BSE's  Plan,  as  embodied  in 
Chapter  XVm.  Section  4  of  the  BSE's 
Rules  of  the  Board  of  Governors, 
provides  that  the  Exchange  may  impose 
a  fine,  not  to  exceed  $2500,  on  any 
member,  member  organization,  allied 
member,  approved  person,  or  registered 
or  non-registered  employee  of  a  member 
or  member  organization  for  a  minor 
violation  of  certain  specified  Exchange 
rules.*  .alternatively,  the  Plan  permits 


UMI 


'•'  Sc»i  >oC;a.-'.i.«  ^Achange  Act  ReleaM  No.  32197 
(.April  23.  19931.  58  FR  26011  (April  29.  1993] 


'•15  U.S.C  7as(bK2)  (1988). 

"17  CFR  200  30-3(aKl2)  (1991). 

■  15  U.S.C.  78s(b)(l)  and  (d)(1)  (198«). 

»  17  CFR  240.196-4  aod  <J-l(cK2)  (1991). 

>  The  BSE's  Pliin  for  aoforcing  aod  reporting 
minor  disciplinary  rula  viclalioos  was  approved  by 
the  CommiMion  in  Sacuritie*  Exchange  Act  Release 
No.  26737  (April  17.  1989),  54  FR  16438-1  (April 
24. 1989)  (File  No.  SR-BSE-e8-2). 


*  ine  BSE  has  requested  approval,  under  Rule 
I9d-l(c)(2),  17  CFR  240.19d-l(c)i2).  to  amend  its 
Rule  19d-l  minor  rule  violation  enforcement  and 
reporting  plan  to  include  violations  of  its  Smoking 
Policy.  See  letter  from  Karen  A.  A^isa.  Staff 
Attorney.  BSE.  to  Diana  Luka-Hojlbn,  Branch 
Chief.  Commission,  dated  February  8. 1993. 

» See  Securities  Exchange  Act  Release  No.  21013 
(June  1.  1984).  49  FR  23838  (June  8, 1984).  See  infra 
note  7  for  a  discussion  of  periodic  reporting  under 
a  minor  rule  plan. 

•  See  Seoiritiee  Exchange  Act  Release  No.  26737 
(April  17,  1989).  54  FR  16438-1  (April  24,  1989) 
(File  No.  SR-BSE-88-2). 

'Pursuant  to  paragraph  (c)(1)  of  Rule  19d-l.  an 
SRO  is  required  to  file  promptly  with  the 
Commission  notice  of  any  "final"  disciplinary 
action  taken  by  the  SRO.  Pursuant  to  paragraph 
(c)(2)  of  Rule  19d-l,  any  disciplinary  action  taken 
by  the  SRO  for  violation  of  an  SRO  rule  that  has 
been  designated  a  minor  rule  violation  pursuant  to 
the  plan  shall  not  be  considered  "final"  for 
purposes  of  Section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fir.e  not  exceeding 
S2500  and  the  sanctioned  person  has  not  soiishi  an 
adjudication,  including  a  hearing,  or  otherwis« 
exhausted  his  or  her  administrative  remedies.  By 
deeming  ur.ad:adicaied  minor  violations  as  not 
final,  the  Curr.misiion  permits  the  SRO  to  report 
violauins  en  a  periodic  (quarterly),  as  opposed  to 
immediate,  ba-sis. 

•The  "Lis'  of  E;<...h4.".«eRi;iesand  Fines 
Applicable  thereto  Pursuani  to  SecUon  4  of  Chapter 
XVU  •  ("List  ■/  u  conv-med  in  Chapter  XVm, 
Section  4  of  ir.a  BSE  s  Rules  of  the  Board  of 
Governors 
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any  person  to  contest  the  Exchange's 
imposition  of  the  fine  through 
submission  of  a  written  answer,  at 
which  time  the  matter  will  become  a 
disciphnary  proceeding  subject  to 
Chapter  XXX  of  the  BSE's  Rules  of  the 
Board  of  Governors  and,  where 
applicable,  the  reporting  provisions  of 
paragraph  (c)(1)  of  Commission  Rule 
19d-l.  Furthermore,  the  Exchange 
retains  the  option  of  bringing  violations 
of  rules  included  under  Oiapter  XVni, 
Section  4  to  full  disciplinary 
proceedings. 

In  the  Exchange's  original  proposal  to 
adopt  Chapter  XVm,  Section  4,  the  BSE 
indicated  that  it  periodically  would 
amend  the  List  of  rules  subject  to  the 
Plan.  The  Commission  subsequently 
approved  amendments  to  the  List, 
adding  BSE  rules  and  policies  that  are 
appropriate  for  summary  disciplinary 
proceedings.* 

III.  The  Proposal 

The  BSE  proposes  to  adopt  a  Smoking 
Policy  and  to  amend  its  Plan  to  provide 
for  the  imposition  of  summary  fines  for 
violation  of  that  poHcy.  Specifically,  the 
proposal  would  prohibit  smoking  in  all 
areas  of  the  Exchange  that  are  not 
designated  by  the  BSE's  Market 
Performance  Committee  as  a  smoking 
area.  The  proposed  policy  would 
designate  the  BSE's  current  smoking 
areas  as  the  large  trading  floor  lounge, 
the  hallways  outside  the  restrooms  and 
in  private  offices  where  the  occupant 
permits  smoking.  Smoking  also  would 
be  permitted  in  conference  rooms  where 
a  meeting  of  greater  than  one  hour's 
duration  is  in  session,  unless  one  of  the 
meeting  attendees  objects.  The  policy 
would  specify  that  the  Exchange  may 
redesignate  areas  as  smoking  or  non- 
smoking as  deemed  necessary  and 
appropriate  by  the  authorized  Exchange 
committees '°  and  the  Market 
Performance  Committee,  and  with  due 
notice  to  the  members  and  staff. '»  The 


"SeeSeoirities  Exchange  Act  Release  Nos.  29586 
(August  20,  1991).  56  FR  42094  (August  26,  1991) 
(File  No.  SR-BSE-91-2),  and  32155  (April  15. 
1993),  58  FR  21492  (April  21.  1992)  (File  No.  SR- 
BSE-92-3). 

'"For  example,  in  its  rule  filing,  the  Exchange 
states  that  the  Floor  Facilities  Committee  would 
review  changes  In  designated  smoking  areas  for 
trading  Qoor  areas  and  that  the  Rules  Revision 
Committee  would  review  changes  in  designated 
smoking  areas  for  all  other  Exchange  areas.  Any 
change*  in  smoking  areas  would  have  to  be  ratified 
by  the  Market  Performance  Committee.  See 
Securities  Exchange  Act  Release  No.  32104  (April 
5.  1993).  58  FR  18433  (April  9,  1993)  (File  No.  SR- 
BSE-93-03) 

!'•  The  BSE  states  that,  in  the  event  that  the 
Exchangp  dotannlnes  to  redesignate  an  Exchange 
area  as  smoking  cr  non-smoking,  the  BSE  will 
provide  at  leas'  30  days  notice  to  members  and 
staff  The  30  day  period  would  begin  once  the 
appropriate  committees  have  reviewed  and 


Exchange  states  that  the  poUcy  is  a 
response  to  concerns  regarding  the 
effects  of  smoking  on  non-smokers  in 
the  work  environment,  and  aims  to 
balance  these  concerns  while  providing 
an  area  or  areas  for  smokers. 

The  Exchange  also  proposes  to  add 
the  Smoking  Policy  to  its  Plan  and  to 
include  a  fine  schedule  for  violations  of 
the  policy.  The  BSE  proposes  a  fine  of 
$100  for  an  initial  offense,  and  a  fine  of 
$250  for  subsequent  violations  of  the 
Smoking  Policy.  The  Exchange  beheves 
that  this  would  provide  a  deterrent  to 
smoking  in  the  restricted  areas,  as  well 
as  enable  the  Exchange  to  enforce  the 
pohcy  with  tlie  least  amount  of 
disruption. 

The  BSE  states  that  the  proposed 
Smoking  Policy  is  consistent  with  the 
objectives  of  section  6(b)(1)  of  the  Act, 
in  that  the  poUcy  is  an  administrative 
action  by  the  Exchange  to  require  its 
members  to  comply  with  its  rules  and 
pohcies,  and  will  ensure  the  orderly 
conduct  of  business  on  the  floor  and  in 
the  administrative  areas  without 
interfering  with  the  personal  comfort 
and  safety  of  the  members  and  staff.  The 
Exchange  beUeves  that  the  addition  of 
the  policy  to  the  Plan  will  advance  the 
objectives  of  section  6(b)(6)  of  the  Act, 
in  that  its  members  and  persons 
associated  with  its  members  will  be 
appropriately  disciplined  for  violations 
of  rules  and  poUcies  where  the 
Exchange  has  determined  that  such 
violations  are  minor  in  nature.  The 
Exchange  also  beheves  that  the  proposal 
is  consistent  with  Sections  6(b)(7)  and 
6(d)(1),  in  that  the  Plan  provides  for  a 
fair  disciplinary  procedure  for  the 
imposition  of  sanctions. 

rV.  Commission  Findings 

The  Commission  finds  that  the  BSE 
proposal  to  adopt  the  Smoking  Pohcy  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seoirities  exchange,  and,  in  particular, 
the  requirements  of  sections  6(b)  (1)  and 
(6)  of  the  Act.»^  The  Commission 
beheves  that  the  proposal  is  a 
reasonable  means  by  which  the 
Exchange  may  ensure  the  orderly 
conduct  of  business  on  its  floor  and  in 
its  administrative  areas.  Because  the 
proposal  defines  the  scope  of  the 
prohibited  conduct,  provides  notice  to 
members  and  staff,  and  is  tailored  to 
serve  a  legitimate  Exchange  regulatory 
interest,  the  proposal  establishes  a  fair 


approved  the  changes  and  notice  has  been 
published  to  all  members,  members'  staff,  and 
Exchange  staff.  See  letter  from  Karen  A.  Alulse, 
Staff  Attorney,  BSE,  to  Diana  Luka-Hopson,  Branch 
Chief,  Commission,  dated  April  15,  1993. 
"15U.S.C.  78f(b)(l)and(6). 


and  reasonable  poiicy  .ur  uit;  regmauon 
of  smoking  on  the  BSE.  The  proposed 
pohcy  should  help  to  ensure  a  trading 
floor  environment  fi'ee  of  conduct  that 
could  interfere  with  trading  activity.  As 
a  result,  the  proposal  should  enhance 
the  mernbers'  ability  to  engage  in 
transactions  in  securities  and,  thereby, 
protect  investors  and  the  public  interest. 

For  the  reasons  set  forth  below,  the 
Commission  also  finds  that  the  BSE 
proposal  to  amend  its  Plan  is  consistent 
with  the  Act.  In  adopting  Rule  I9d-1, 
the  Commission  noted  that  the  Rule  was 
an  attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.^^  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
relate  to  areas  that  can  be  adjudicated 
quickly  and  objectively. 

The  Commission  believes  that  the 
BSE's  Smoking  Pohcy  meets  this 
criterion  and  should  be  added  to  the 
List.  In  particular,  the  Commission 
beheves  that  the  BSE  proposal  regarding 
violation  of  the  Smoking  Pohcy  is  easily 
determined  and  amenable  to  quick, 
objective  determinations  of  compliance. 
Efficient  and  equitable  enforcement  of 
the  Policy  should  not  entail  the 
complicated  factual  and  interpretive 
inquiries  associated  with  more 
sophisticated  exchange  disciplinary 
actions. 

The  Commission  finds  that  the  BSE 
proposal  to  add  violations  of  the 
Smoking  PoUcy  to  the  Plan  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(h)  (1).  (6)  and 
(7),  6(d)(1)  and  19(d). »*  The  proposal  is 
consistent  with  the  section  6(b)(6) 
requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violations  of  rules  of  the  exchange.  In 
this  regard,  the  proposal  will  provide  an 
efficient  procedure  for  appropriate 
disciplining  of  members  in  those 
instances  when  a  rule  or  policy 
violation  is  either  technical  and 
objective  or  minor  in  nature.  Moreover, 
because  the  Plan  provides  procedural 
rights  to  the  person  fined  and  permits  a 
disciplined  person  to  request  a  full 


"  See  Securities  Exchange  Act  Release  No.  13726 
Uuly  8,  1977),  42  FR  36411  (July  14.  1977). 

'♦15  U.S.C.  78f(b)(l).  (6)  and  (7),  78fld)(l)  and 
78s(d)  (1988). 


16716 


Federal  Regist 


pr 


Thursdav.  Jiiiv  8,  1993  /  Notices 


hfiar.r.^  on  the  matter,  the  proposal 
provides  a  fair  procedure  for  the 
disc:pl.n;r.s?  of  ir.pmbers  and  persons 
associated  with  members  which  :s 
consistent  with  w.th  the  req-jirsments  of 
serticns  6(bi(7)  and  6(dj(l)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  prc\:d"S  ar.  alternate  means  by 
vvh:^h  t  ,  ric-"e-  .:  /anions  of  the  BSE 
SmcK.r.g  F^'.:^-j.  t:.^  furthering  the 
piirposps  cf  section  6(b)(1)  of  the  Act. 
A:-  ech ^-i;^  •;  -bility  to  enforce 
effc  •.ve.y  ccrr.pliance  by  its  members 
and  member  organizations  with 
C:  ~n-:;;s.  :n  and  E<t  hange  rules  is 
ct'-.trii  ;...  .ts  sv-'-'»g.latory  functions. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
r-ie  Or. 'ne  CL.T.-.   the  Commission 
rw;cgr..zfcrs  '.nat  int,i.aSion  of  rules  under 
^  miner  rjle  violation  plan  not  only 
reduce  reporting  burdens  of  an  SRO  but 
also  may  make  its  disciplinary  system 
.more  efficient  in  prosecuting  violations 
of  tliese  rules. 

In  addition,  because  the  BSE  retains 
the  discretion  to  bring  a  full  disciplinary 
proceeding  for  any  violations  included 
on  the  List,  such  as  for  egregious  or 
repeat  violations,  the  Commission 
believes  that  adding  the  BSE  Smoking 
Policy  to  the  List  will  enhance,  rather 
than  reduce,  the  BSEs  enforcement 
capabilities  regarding  this  policy. 

Finally,  the  Commission  believes  that 
the  inclusion  of  the  BSE's  Smoking 
Policy  on  the  List  will  prove  to  be  an 
effective  alternate  response  to  a 
violation  when  the  initiation  of  a  full 
disciplinary  proceeding  is  unsuitable 
because  such  a  proceeding  may  be  more 
costly  and  time-consuming  in  view  of 
the  minor  nature  of  the  particular 
violation. 

It  is  therefore  ordered,  pursuant  to 
section  19(bH2)  of  the  Act  and  Rule 
19d-l(c)(2)  under  the  Act,"  that  the 
proposed  nile  change  (SR-BSE-93-03) 

is  apprc. --^d 

For  the  Conmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit>-  " 
Vlarstar^l  H.  M.:FirUnd.  , 
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[PeieaM  No.  34-32569;  f  il«  No.  SR-BSE- 
93-7] 

Seif-Regulatory  Organization;  Boston 
Stock  Exchange,  Inc  .  Order  Approving 

Proposed  Rule  Change 

July  1.  1993. 

In  the  Matter  of:  Self-Regulatory 
Organizations;  Boston  Stock  Exchange.  Inc.; 
Order  Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  .Amendment  >Jos.  2 
and  3  to  Proposed  Rule  Change  Relating  to 
its  Net  Capital  and  Equity  Requirements  and 
Amendments  to  Minor  Rule  Violation 
Enforcement  and  Reporting  Plan. 

I.  Introduction 

On  March  19, 1993,  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")*  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  Exchange's  Net  Capital  and 
Equity  Requirements  and  to  add  Trading 
in  an  Inactive  Account,  as  proposed,  to 
the  Exchange's  Minor  Rule  Violation 
Plan's  List  of  Exchange  Rule  and  Policy 
Violations  and  Fines  Applicable  Thereto 
("List").'  On  March  30. 1993,  the  BSE 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.*  On  May  20, 1993,  the  BSE 
submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change.'  On  June  30, 1993.  the  BSE 
submitted  to  the  Commission 
Amendment  No.  3  to  the  proposed  rule 
change." 


UMI 


•    5  U  S.C  rSsToHI)  (19M)  and  17  CFR  240.19d- 
llchil  (1991). 
'•  17  CFR  200.30- 3(«)(121  (1991). 


'  15  U.S.C.  78s(b)(l)  (1988). 

M7  CFR  240.19b-*  (1992) 

'  The  BSE  also  has  requested  approval,  under 
Rule  19d-l(c)(2).  17  CFR  240.19d-l(c)(2).  to  amend 
its  Rule  t9d-l  Minor  Rule  Violation  Enforcement 
and  Reporting  Plan  ("Plan")  to  include  Trading  in 
an  Inactive  Alternative  and/or  Trading  Account. 
See  letter  from  Karen  A.  Aluise.  Staff  Attorney. 
BSE.  to  Diana  Luka-Hopson.  Branch  Chief. 
Commission,  dated  March  18. 1993. 

*  See  letter  from  Karra  A.  Aluise.  Staff  Attorney. 
BSE.  to  Diana  Luka-Hopson.  Branch  Chief, 
Commission,  dated  March  25.  1993.  Amendment 
No.  1  corrected  certain  technical  errors  in  the  rule 
filing. 

•  See  letter  from  Karen  .V  Aluise.  Staff  Attorney. 
BSE.  to  Diana  Lulca-Hopson.  Branch  Chief. 
Commission,  dated  May  19. 1993.  Amendment  No. 
2  reinstated  Section  2(i)  to  Chapter  XXn  of  the  BSE 
Rules  of  the  Board  of  (kivemors  which  the  BSE 
previously  proposed  to  delete  from  its  rules. 

'  See  letter  from  Karen  A.  Aluise,  Assistant  Vice 
President.  BSE.  to  Diana  Luka-Kopson,  Branch 
Chief.  Commission,  dated  June  30,  1993. 
Amendment  No.  3  requested  approval  of  the  BSE's 
capital  portion  of  the  proposwl  rule  change  for  a  six 
month  temporary  basis,  during  which  time  the  BSE 
will  submit  a  proposed  rule  change  to  provide  for 
an  Early  Wsornng  Notificatian  progrlm  when 
capital  excess  reaches  120%  of  required  minimum 
capital. 


The  proposad  rule  change,  together 
with  Amendment  No.  1,  was  noticed  in 
Securities  Exchange  Act  Release  No 
32333  l.May  19,  1993),  58  FR  30079 
'May  25,  1993).  No  con^n^ents  w.^r^ 
received  on  the  proposal 

n.  Description  of  the  Proposal 

The  BSE  proposes  to  amend  (1) 
Chapter  XXLI.  .Section  2  of  the  BSE 
Rules  of  the  Board  of  Goven-.or.s. 
concerning  specialist  net  capital  and 
equity  requirements,  and  (2)  the  List  of 
Exchange  Rule  and  Policy  Violations 
and  Fines  Applicable  Thereto  Pursuant 
to  section  4  of  chapter  XVni. 

Chapter  XXII.  Section  2(c)  of  the  BSE 
Rules  of  the  Board  cf  Cicvemors 
currently  provides,  among  o'her 
matters,  that  a  member  or  member 
organization  doing  business  on  the  floor 
cf  the  Exchange,  registered  to  do 
business  as  a  specialist,  who  business 
may  include  fioor  brokerage  for  other 
professionals  and  who  does  not  carry 
any  customer  accounts,  shall  at  all  times 
maintain  a  minimum  net  capital,  as 
defined  by  Securities  Exchange  Act  Rule 
51c3-l.'  equal  to  the  greater  of  either 
$35,000  or  the  value  of  200  shares  of 
each  security  marked-to-market,  in 
which  that  specialist  is  the  dealer  at  not 
less  than  the  minimum  margin  of  25% 
of  market  value.  In  addition,  section 
2(c)(2)  currently  provides  that 
specialists  who  do  not  have  any  public 
customers  and  who  do  not  have  an 
active  trading  account,  shall  be  haircut* 
10%  on  both  long  and  short  security 
positions  prior  to  the  required  net 
capital  computation.  The  BSE  proposes 
to  amend  section  2(c)  to  increase  the 
specialist  net  capital  requirement  from 
S35.000  to  $100,000.  The  BSE  also 
proposes  to  amend  section  2(c)(2)  to 
increase  the  haircut  for  net  capital 
purposes  to  15%  on  both  long  and  short 
security  positions.^ 

Chapter  XXII.  section  2(f)  specifies 
minimum  equity  requirements  for 
specialists  conducting  business  on  the 
Exchange  floor.  ^°  The  BSE  equity 
requirements  currently  require  each 
specialist  to  maintain  a  liquidating 
equity  in  its  a,ccount  of  not  less  than 


■  17  CFR  iSG  t/jcJ-l  (1992). 

•A  "haircut"  is  a  reduction  when  computing  net 
capital 

"The  BSF  ha?  requested  approval  of  the  capital 
pronsions  of  lU  niie  Simg  on  a  six  month 
temporary  hasis.  T>ie  BSE  has  indicated  that,  dunng 
the  next  six  tnor.'iis  i'  would  submit  a  proposod 
rule  chanee  to  prcnde  to:  an  Ear'v  Warning 
Notifu'.atjo.i  program  w.len  CrtpHai  exi  ess  rwaches 
120%  of  required  minimum  capiral  S«e  supra  note 
6. 

'"The  term  "ecui'v",  as  usfd  m  '.ho  BSE 
proposal,  means  the  excess  of  casn,  reaiiily 
—  ■■V.  i-rt-atip  secor.t'.es  and  amo-int  due  fron, 
!-g;s',-iod  cleariag  'jrjaaizaUons  over  aii  iiabilities. 
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$125,000  in  cash  or  securities.  Section 
2{f)ui)  provides  that  if  any  any  time  a 
specialist's  equity  drops  below 
$125,000,  such  specialist  will  be  given 
an  Early  Warning  Alert  notice. ' ' 
Pursuant  to  section  2(f)(iii),  if  a 
specialist's  equity  drops  below 
SllO.OOO,  such  specialist  is  required  to 
notify  the  Exchange  as  to  the  stops  that 
are  being  taken  to  supply  additionai 
equity  and  is  given  five  consecutive 
busir.ess  days  to  increase  its  equity  to 
$125,000.  Pursuant  to  section  2(0(iv).  if 
a  specialist  is  unable  to  increase  the 
equity  to  $125,000  within  five  business 
days,  or  if  at  any  time  the  speciahst's 
equity  drops  below  $100,000.  all  of  the 
specialist's  stocks  will  be  assigned  to 
another  specialist  for  not  more  than  20 
business  dajrs.  Unless  the  equity  is 
increased  to  $125,000  within  the  20 
business  days,  the  stocks  are  subject  to 
allocation  to  other  specialists." 

The  BSE  proposes  to  amend  section 
2(f)  to  require  specialists  to  maintain 
their  equity  funds  with  the  Boston  Stock 
Exchange  Clearing  Corporation 
("BSECC")  and  to  increase  its  speciahst 
equity  requirements  in  two  phases.  The 
first  phase,  beginning  on  July  1. 1993. 
would  require  each  speciahst  to 
maintain  liquidating  equity  for  each 
specialist  account  of  not  less  than 
$160,000  in  cash  or  securities.  The 
second  phase,  beginning  on  January  1, 
1994,  would  require  hquidating  equity 
of  $200,000. 

The  BSE  also  proposes  to  amend  its 
Early  Warning  Alert  provisions  for 
equity.  The  BSE  proposal  would  Umit  to 
60  business  days  the  period  during 
which  a  speciahst  may  operate 
continuously  under  the  Early  Warning 
Alert  Status,  except  in  situations  where 
the  specialist  is  actively  seeking 
additional  financing  and  has  requested 
additional  time  in  writing  from  the 
BSE's  General  Counsel  or,  in  his  or  her 
absence,  a  senior  officer  of  the  Exchange 
who  will  present  such  request  for 
exception  to  the  Market  Performance 
Committee  or  in  special  circumstances, 
to  the  Executive  Committee.  The 


"Thi«  noUc«  alerts  the  specialist  of  its  equity 
position  and  its  proximity  to  the  maintenance 
requimnant  and  coniaiiu  a  statement  as  to  action 
that  will  tw  taken  by  the  BSE  if  the  maintenance 
requirement  is  violated 

"Th»  B5fc  adopted  its  current  mmitnum  equity 
fRqiurerr.ar.Ui  \r.  iwo  pha&as.  the  first  phase  took 
»f!-*-t  OP.  D«>c«»rr.b«.-  3;    198?  and  the  second  phase 
took  effect  on  lune  10,  '.<?>»a  S«i  Securities 
Eljtchd.'-.g*  Act  Release  No  25(>»4  (October  20,  1987). 
'-2  PR  40009  (Octi>>.«r  26.  1967)  (order  approving 
File  No  S.R-BSE-8^-2).  SocUoa  2(fl(lv)  permitted 
ihe  BSTs  Market  Pwforrr.ance  Conmi!tp«  to 
c::r.s.  Jot  £nitix,^;i.".g  cir    .msta/ices  and.  at  cart-'M 
.:■■  riai::cns  in  p'ovidrv;  ;t<rr.porar>'  relief  or  !t:; 
-isri>-ta!n  aJ-amat :■■■(»  [t.il  may  be  applied  whur^-  j 
spt-Ciilist  was  unai/ie  l^  maintain  the  requiremeijis 
on  December  3t.  1987  and  lune  30. 1988 


proposal  would  increase  the  Early 
Warning  Alert  thresholds  in  two  phases 
During  the  first  phase,  beginning  July  1. 
1993.  the  BSE  proposal  would  provide 
that  if  at  any  time  a  speciahst's  equity 
drops  below  $160,000  (but  above 
$140,000)  such  specialist  would  be 
given  an  Early  Warning  Alert  notice  by 
the  Exchange  alerting  the  specialist  of 
its  equity  position  and  its  proximity  to 
the  maintenance  requirement,  with  a 
statement  as  to  the  action  that  will  be 
taken  if  the  maintenance  requirement  is 
violated.  If  a  speciahst's  equity  drops 
below  $140,000,  such  speciahst  would 
be  required  to  notif>'  the  Exchange  as  to 
the  steps  that  are  being  taken  to  supply 
additional  equity  and  the  specialist  will 
be  given  five  business  days  to  increase 
its  equity  to  the  minimum  requirement 
of  $160,000.  If  a  specialist  is  unable  to 
increase  its  equity  to  $160,000  within 
five  business  days,  or  if  at  any  time  the 
specialist's  equity  drops  below 
$130,000,  all  of  such  speciahst's  stocks 
will  be  assigned  to  another  specialist, 
under  a  caretaker  arrangement  for  not 
more  than  20  business  days.  Unless  the 
liquidating  equity  is  increased  to 
$160,000  within  the  20  business  days, 
the  stocks  will  be  subject  to  allocation 
to  other  speciahsts. 

The  BSE  proposes  to  amend  its  Early 
Warning  Alert  requirements  beginning 
on  January  1, 1994  to  coincide  with  the 
increase  in  required  liquidating  equity 
to  $200,000.  During  this  second  phase, 
the  BSE  rule  would  require  that  if  at  any 
time  a  specialist's  equity  drops  below 
$200,000  (but  above  $175,000).  the 
specialist  will  be  given  an  Early 
Warning  Alert  notice.  If  the  specialist's 
equity  drops  below  $175,000.  the 
specialist  will  be  required  to  notify  the 
Exchange  as  to  the  steps  that  are  being 
taken  to  supply  additional  equity  and 
the  speciahst  will  be  given  five  business 
days  to  increase  its  equity  to  the 
minimum  requirement  of  $200,000.  If  a 
speciahst  is  unable  to  increase  its  equity 
to  $200,000  within  five  business  days, 
or  if  at  any  time  the  specialist's  equity 
drops  below  $160,000,  all  of  the 
speciahst's  stocks  will  be  assigned  to 
another  speciahst.  under  a  caretaker 
arrangement  for  not  more  than  twenty 
business  days.  Unless  the  liquidating 
equity  is  increased  to  $200,000  within 
twenty  business  days,  the  stocks  will  be 
subject  to  allocation  to  other 
specialists." 


The  BSE  also  proposes  to  amend 
section  2(g)  to  increase  its  additional 
equity  requirements  applicable  to 
alternate  specialist  and/or  trading 
accounts.  Currently,  each  approved 
trading  account  or  alternate  specialist 
account  is  required  to  maintain  at  all 
times  a  liquidating  equity  in  its  account 
of  not  less  than  $25,000  above  the 
current  minimum  equity  requirement  in 
cash  or  securities.'*  The  proposal  would 
increase  the  additional  equity 
requirement  for  ahemate  and/or  trading 
accounts  from  $25,000  to  $50,000  per 
speciahst. 

The  BSE  proposes  to  adopt  section 
2(iu)  io  provide  that,  in  the  event  that 
a  speciahst  drops  below  the  additional 
equity  requirement  to  carry  an  alternate 
and/or  trading  account,  the  specialist 
shall  be  notified  in  writing  by  the 
Exchange  that  the  account  is  inactive.  A 
specialist  also  would  be  able  to  request, 
in  writing,  inactive  status  on  an 
alternate  or  trading  account  for  any 
reason  and  without  so  stating.  In  either 
event,  where  an  account  has  been 
inactivated,  in  order  to  reactivate  the 
account,  the  specialist  would  have  to 
make  a  written  request  to  the  Exchange 
and  be  approved  by  three  floor  members 
of  the  Market  Performance  Committee 
for  interim  approval  subject  to 
ratification  by  the  full  committee. 

Finally,  the  BSE  proposes  to  amend 
its  List  of  rules  subject  to  its  Plan.  The 
proposed  amendment  would  add 
Section  2(m),  Trading  in  an  Inactive 
Alternate  and/or  Trading  Account,  to 
the  List.  The  proposal  would  impose  a 
$500  fine  for  an  initial  offense  and  a 
$1,000  fine  for  subsequent  offenses  of 
this  proposed  rule. 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to  revise 
the  capital  and  equity  requirements  of 
the  Exchange  in  anticipation  of 
proposed  amendments  to  Securities 
Exchange  Act  Rule  15c3-l.*'  The 
Exchange  also  believes  that  the  addition 
of  Trading  in  an  Inactive  Ahemate  and/ 
or  Trading  Account  (Section  2(m))  to  the 
List  will  enable  the  Exchange  to  enforce 
its  equity  requirements  in  a  more 
efficient  and  effective  manner. 


' '  The  BSE  proposal  would  permit  its  Market 
Performance  Committee  to  consider  mitigating 
circumstances  and/or  market  conditions  In 
providing  lamporary  relief  or  to  ascertain 
alternatives  that  may  be  applied  when  a  specialist 
IS  unable  to  nmintain  the  increased  requirements  on 
July  1.  1993  or  January  1,  1994 


'*  h  )  additionai  equity  requirement  does  not 
affect  the  BSE's  early  warning  alen  ranges.  If  the 
equity  drops  below  this  additional  requirement, 
activity  In  the  accounts  must  cease  immediately 
until  the  additional  equity  requirement  is  met  or  the 
accounts  are  closed. 

"17  CFR  240  15C3-1  (1992).  In  1968.  the 
Commission  proposed  amendments  to  Rule  1 5c3- 
1.  The  proposed  amendments  were  published  for 
comment  in  Securities  Exchange  Act  Release  No. 
26402  (December  28.  1988).  M  FR  31S  (January  5, 
1989)  As  of  Juiy  1. 1993.  the  proposed  amendments 
to  Rule  15c3-l  have  not  been  adopted  by  the 
Commission. 
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The  BSE  states  that  the  proposed  rule 
change  s  consistent  with  section  6(b)(5) 
of  the  Act.  in  that  the  capital  and  equity 
requirements  of  the  Exchange  are 
designed  to  protect  investors  and  the 
public  interest  by  ensuring  that 
Exchange  members  doing  business  on 
the  floor  have  adequate  funds  to  cover 
losses  that  they  might  incur  in  the 
everyday  transaction  of  business.  The 
BSE  states  that  the  addition  of  section 
2(m)  to  Lhe  List  will  advance  the 
objectives  of  section  6(b)(6)  of  the  Act  in 
that  its  members  and  persons  associated 
with  its  members  will  be  appropriately 
disciplined  for  the  violation  of  rules  and 
policies  where  the  Exchange  has 
determined  that  such  violation  is  minor 
in  nature  and  is  consistent  with  sections 
6(b)(7)  and  6(d)(1)  of  the  Act  because 
the  Minor  Rule  Violation  Plan  provides 
a  fair  procedure  for  the  imposition  of 
sanctions.  | 

III.  Discussion 

The  BSE.  through  these  amendments 
to  its  net  capital  and  equity  rules,  is 
seeking  to  increase  the  financial 
responsibihty  of  its  specialists  by:  (1) 
Increasing  minimum  net  capital 
requirements  and  increasing  the 
haircuts  in  the  net  capital  computation; 
(2)  raising  minimum  equity 
requirements  for  specialists  in  two 
phases:  (3)  limiting  to  60  business  days, 
the  period  during  which  a  specialist 
may  operate  under  Early  Warning  Alert 
Status  and  revising  the  Early  Warning 
Alert  provisions;  (4)  increasing  the 
additional  equity  requirement  for 
alternate  specialist  and/or  trading 
accounts;  (5)  requiring  that  equity  funds 
be  maintained  with  the  BSECC;  and  (6) 
establishing  inactive  status  for  alternate 
specialist  and  trading  accounts  that  fall 
below  the  additional  equity 
requirements  for  such  accounts. 

The  Commission  finds  that  the  BSE's 
proposed  amendments  to  its  net  capital 
and  equity  requirements  for  specialists 
are  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  sections  6(b)(5) 
md  11(b)  of  the  Act.*"  The  Commission 
believes  that  the  BSE's  proposal  is 
consistent  with  the  section  6fb)(5) 
requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  and, 
in  general,  to  protect  investors  and  the 
public  interest.  The  Commission  also 
believes  that  the  proposal  is  consistent 
with  section  \l[b]  of  the  Act.  and  Rule 
llb-1  thereunder,'''  which  allow 


securities  exchanges  to  promulgate  niles 
relating  to  specialists  in  order  to 
maintain  fair  and  orderly  markets.  The 
proposal  is  consistent  with  the  rule 
llb-l(a)(2)(i)  requirement  that  the  rules 
of  a  national  securities  exchange  which 
permit  a  member  to  register  as  a 
speciahst  and  to  act  as  a  dealer  include, 
among  other  things,  adequate  minimum 
capital  requirements  in  view  of  the 
markets  for  securities  on  such  exchange. 

The  rules  of  the  BSE.  in  addition  to 
the  rules  set  forth  imder  the  Act,  impose 
certain  obligations  upon  specialists, 
including,  but  not  limited  to,  the 
maintenance  of  fair  and  orderly 
markets.**  Specialists  play  a  crucial  role 
in  providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks  on  the 
Exchange.  Generally,  specialists  are 
under  an  affirmative  obligation  to  trade 
for  their  own  accounts  to  minimize 
order  imbalances  and  contribute  to 
continuity  and  depth  in  their  specialty 
stocks."  Conversely,  pursuant  to  their 
negative  obligations,  specialists  are 
precluded  from  trading  for  their  owm 
accounts  unless  such  dealing  is 
necessary  for  the  maintenance  of  a  fair 
and  orderly  market.  To  ensiire  that 
specialists  fulfill  these  obligations,  it  is 
important  that  they  maintain  an 
adequate  amount  of  capital  and  equity. 

The  importance  of  specialists'  net 
capital  and  equity  as  it  relates  to  the 
quality  of  Exchange  markets  was 
highlighted  during  the  October  1987 
Market  Break.  In  the  Di^nsion  of  Market 
Regulation's  ("Division")  report  on  the 
1987  Market  Break,  the  Division 
reviewed,  among  other  things, 
specialists'  ability  to  maintain  fair  and 
orderly  markets  and  minimum  capital 
requirements  imposed  by  the  changes. 
In  this  respect,  the  Division  stated  its 
concern  that  the  minimum  capital 
requirements  imposed  by  the  exchanges 
on  specialists  did  not  reflect  the  actual 
capital  needed  to  ensure  the 
maintenance  of  fair  and  orderly  markets 
in  different  types  of  securities.^" 
Accordingly,  Division  staff 
recommended  a  number  of  changes  to 
the  exchanges'  capital  rules. 

The  Division  believes  that  the  BSE 
proposal  is  a  positive  step  tov.'ard 
procuring  stronger  capital  foundations 
for  specialists  on  its  floor.  Specifically, 
the  Commission  believes  that  the  BSE  s 


UMI 


'•  15  U.S.C.  78«b)(5)  and  78k(b)  (1988). 
"17  CFR  240. llb-1  (1992). 


»•  See  generally  Chapter  XV  of  the  BSE  Rules  of 
the  Board  of  Governors.  See  also  Rule  llb-1  under 
the  Act 

'*  See  supra  note  18. 

»»See  Division  of  Market  Reguiataon.  The  October 
1987  Market  Break.  February  1988.  at  4-66  to  4-67 
See  also  Market  Analysis  of  Octob<?r  1 1  ar.d  16, 
1989.  A  Report  by  the  Division  of  Ma,'t.et 
Regulation,  U.S.  Securities  and  Excfunge 
Commission.  December  1990.  at  4.  18  and  33 


proposal  to  increase  specialist  net 
capital  req'jirements  to  $100,000  and  to 
increase  specialist  equity  requirements 
to  $160,000  and  $200,000,  in  two 
phases,  should  help  to  ensure  that  BSE 
speciah.sts  have  greater  access  to  the 
capital  necessary-  for  the  maintenance  of 
fair  and  orderly  rr.arkets  in  their 
registered  securities.  By  assuring  that 
specialists  have  capital  sufficient  to 
per.'orm  their  market  making 
responsibilities,  the  proposal  should 
provide  additional  protection  for  the 
exchange,  member  organizations,  and 
public  investors. 

The  Commission  also  beUeves  that 
amending  section  2(tl  to  require 
specialists  to  maintain  their  equity 
funds  with  the  BSECC  should  ensure 
that  the  Exchange  has  immediate  access 
to  specialist  equity  funds.  Furthermore, 
the  Commission  believes  that  this 
requirement  is  reasonable  and  will  not 
be  overly  b'urdensome  on  BSE 
specialists.'* 

The  Commission  believes  that  the 
BSE's  proposed  revisions  to  its  Early 
Warning  Alert  provisions  and  limitation 
to  BO  business  dsvs  for  operating 
continuously  under  the  Early  Warning 
Alert  Status'should  help  to  ensure 
compliance  with  the  BSE's  equity  _ 
requirements  by  encouraging  specialists 
to  actively  obtain  additional  financing 
in  a  reasonable  amount  of  time. 
Moreover,  specialists  unable  to  increase 
to  the  appropriate  levels,  during  each 
respective  phase  of  the  proposal,  an 
equity  position  that  has  fallen  below 
$140,000  or  $175,000  respectively, 
within  five  days,  would  under  BSE 
rules,  have  their  stocks  reassigned  for  20 
days.  Unless  the  minimum  equity  is  met 
within  those  20  days,  the  stocks  would 
be  subject  to  permanent  reallocation  to 
anoLher  specialist.  Together,  these 
requirements  ensure  that  specialists  will 
not  be  allowed  to  make  markets  in 
stocks  indefinitely  if  they  fall  below  the 
equity  requirerrients. 

The  Commission  also  believes  that  the 
BSE  proposal  to  increase  its  specialist 
equity  requirements  in  two  phases  (July 
1,  1993  and  January  1,  1994)  should 
provide  those  specialist  units  not 
already  meeting  the  requirements  of  the 
proposed  rule  change  with  an  adequate 
and  reasonable  amount  of  time  to  come 
into  comphance  and  that  confonriity 
with  these  standards  will  not  be  unduly 
burdensome  on  BSE  specialist  units.  In 
this  regard,  the  BSE  stated  that  the  vast 
majonty  of  its  specialist  units  are 


»'  According  to  the  ExcKange,  as  cif  ]\xne  29.  1993. 
ai!  BSE  specialists  maintAua  then  equity  fun;!'*  with 
the  BSECC.  Telephone  conversation  betwefc  Karen 
.*i  .Muise.  Assi.'stant  Vice  President,  BSE,  and  Louis 
A  Randazzc,  Attomev,  Cccvmission.  on  June  29. 
1993 
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already  in  compliance  with  the 
requirements  of  the  proposed  rule.^* 

the  Commission  believes  that  the 
BSE  proposal  to  increase  the  additional 
equity  requirement  for  alternate 
specialist  andy'or  trading  accounts  is 
designed  to  Improve  the  financial 
integrity  and  liquidity  of  the  BSE  market 
place,  Similarly,  the  Commission 
believes  that  it  is  appropriate  for  the 
Exchange  to  estabUsn  an  inactive  status 
for  alternate  specialist  and/or  trading 
accounts  that  fail  below  the  additional 
equity  requirements  for  such  accounts. 
This  proposal  should  help  to  ensure 
compliance  with  the  additional  equity 
requirements  and.  as  a  result,  should 
provide  additional  protection  for  the 
Exchange,  member  organizations,  and 
public  investors. 

The  Commission  also  finds  that  the 
Exchange's  proposal  to  add  Trading  in 
an  Inactive  Alternate  and/or  Trading 
Account  (section  2(m))  to  the  Plan  is 
consistent  with  sections  6(b)(1).  (6)  and 
(7).  6(dK!)  ard  iq(d)."  The  proposal  is 
consis'c:!!  ^'h   r.e  section  6(b)(6) 
requlremert  'Kr-  ;ne  r,,>=s  -if 'in 
exchange  pre-  lae  L^a:  ::s  r.ierr.btrs  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violations  of  rules  of  the  exchange.  In 
this  regard,  the  proposal  will  provide  an 
efficient  procedure  for  appropriate 
disciplining  of  members  in  those 
instances  when  a  rule  violation  is  either 
technical  and  objective  or  minor  in 
nature.  Moreover,  because  the  Plan 
provides  procedural  rights  to  the  person 
fined  and  permits  a  discipUned  person 
to  request  a  full  hearing  on  the  matter, 
the  proposal  provides  a  fair  procedure 
for  the  disdplining  of  members  and 
persons  associated  with  members  which 
is  consistent  with  sections  6(b)(7)  and 
6(d)(1)  of  the  Art 

In  1984.  the  Commission  adopted 
amendments  to  paragraph  (c)  of  the 
Seciirities  Exchange  Act  Rule  19d-l  to 
allow  self-regulatory  organizations 
(  SROs")  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations  " 
Subsequently,  the  Comrr.is.sion 
approved  a  BSE  proposal  for  a  minor 
rule  violation  disciplinary'  system  and 
for  the  abbreviated  reporting  of  minor 
nile  violations  pursuant  to  Rule  19d- 


une  29  :993 
tv  fur.;^«  wlh 
BtwefT  ICarpn 
BE,  and  Louis 
3r,  i'ine  29, 


•'  ,^  rccrdiag  tc  the  Exchange,  as  of  fune  23, 1993. 
ii!  BSE  spocialisu  wnre  aware  of  th«  proposed 

iin«niln:er.ls  and  ocly  one  speciaJlit  was  beiow  the 
er,uif>'  standards  ui  the  preposx!  n.ir<.  Telsphone 
mnvirsaDnn  between  Georvp  V\   .VUnn,  Jr.,  Senior 
V!  :8  Pr«s-;d«n?  ar.A  General  "Cou.-isel.  BSE,  end 
Loi.u  .^.  RandazzD.  Attompv  Conimission,  on  June 
2'!.  1993 

"  15  U.S.C  78«[bniJ.  (6)  and  17J.  78f(d){l)  and 
78s(d)(1988). 

"  See  Seni.nt2e«  Exchange  Act  Release  No.  21013 
(;  jne  1.  1964).  45  FR  23838  (June  8. 19M). 


1(c)  under  the  Act.*'  Accordingly,  the 
BSE  is  reheved  of  the  current  reporting 
requirements  of  section  19(d)(1)  with 
respect  to  disciplinary  action  taken 
pursuant  to  the  Exchange's  Plan." 

In  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.*^  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  furth^ 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
can  be  adjudicated  quickly  and 
objectively. 

The  Commission  believes  that  the  rule 
violation  that  the  BSE  proposes  to 
include  in  its  Plan  meets  this  criteria 
and  should  be  added  to  the  List.  In 
particular,  the  Commission  believes  that 
the  violation  of  Trading  in  an  Inactive 
Alternate  and/ or  Trading  Account  is 
easily  determined  and  amenable  to 
quick,  objective  determinations  of 
compliance.  Efficient  and  equitable 
enforcement  of  this  violation  should  not 
entail  the  complicated  factual  and 
interpretative  inquiries  associated  with 
more  sophisticated  Exchange 
disciplinary  actions. 

The  Commission  also  beUeves  that  the 
proposal  provides  an  alternative  means 
by  which  to  deter  violations  of  Section 
2(m),  thus  furthering  the  purposes  of  the 
Act.  An  exchange's  ability  to  enforce 
effectively  compliance  by  its  members 
and  member  organizations  with 
Commission  and  exchange  rules  is 
central  to  its  self-regulatory  functions. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  that  it  is  an 
unimportant  rule.  On  the  contrary,  the 
Commission  recognizes  that  inclusion  of 
rules  imder  a  minor  rule  violation  plan 
not  only  may  reduce  reporting  burdens 


"  See  Sectiritie*  F.xrhangw  Act  Release  No  26737 
(April  17.  1989).  54  FR  16438-4  (April  24,  1989) 
(File  No.  SR-BSE-88-2). 

"Pursuant  to  paragraph  (cMl)  of  Rule  19d-l,  an 
SRO  U  required  to  file  promptly  with  the 
Comniission  notice  of  any  "final"  disciplinary 
action  taken  by  the  SRO.  Pursuant  to  paragraph 
(c)(2)  of  Rule  19d-l.  any  disciplinary-  action  taken 
by  the  SRO  tot  violation  of  an  SRO  rule  that  has 
been  designated  a  minor  rule  violation  pursuant  to 
the  Plan  shall  not  b«  considered  "final"  for 
purposes  of  secUon  19(d)(1)  of  the  Act  if  the 
sanction  imp>osed  consists  of  a  fine  not  exceeding 
$2,500  and  the  sancUooed  person  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  or  her  administrative  remedies.  By 
deeming  unadjudicated  minor  violations  as  not 
final,  the  Commission  permits  the  SRO  to  report 
violations  on  a  periodic  (quarterly),  as  opposed  to 
immediate,  basis. 

*'  See  Securitiee  Exchange  Act  Release  No.  13726 
(July  8,  1977).  42  FR  36411  (July  14,  1977). 


of  an  SRO  but  also  may  make  its 
disciplinary  sj'stem  more  efficient  in 
prosecuting  violations  of  these  rules. 

In  addition,  because  the  BSE  retains 
the  discretion  to  bring  a  fuU  discipUnary 
proceeding  for  any  violations  included 
on  the  List,  such  as  for  egregious  or 
repeat  violations,  the  Commission 
believes  that  adding  section  2(m)  will 
enhance,  rather  than  reduce,  the  BSE's 
enforcement  capabihties  regarding  this 
Rule. 

Finally,  the  Commission  believes  that 
the  inclusion  of  Section  2(m)  on  the  List 
will  prove  to  be  an  effective  alternate 
response  to  a  violation  when  the 
initiation  of  a  full  disciplinary 
proceeding  is  unsuitable  because  such  a 
proceeding  may  be  more  costly  and 
time-consuming  in  view  of  the  minor 
nature  of  the  particular  violation. 

The  Commission  finds  good  cause  for 
accelerated  approval  of  Amendment 
Nos.  2  and  3  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice  of  filing  thereof. 
The  BSE's  proposed  rule  change  to 
increase  its  specialist  net  capital  and 
equity  requirements  was  published  in 
the  Federal  Register  for  the  full 
statutory  period  and  no  comments  were 
received.*®  Amendment  No.  2  is  a  single 
modification  to  the  proposal  to  reinstate 
section  2(i)  to  Chapter  XXII  of  the  BSE 
Rules  of  the  Board  of  Governors,  which 
the  BSE  previously  proposed  to  delete 
from  its  Rules.  Amendment  No,  3 
merely  amends  the  portion  of  the  BSE's 
proposal  that  increases  specialist  capital 
requirements  to  request  approval  on  a 
six  month  temporary  basis.  The 
Commission  finds  that  accelerated 
approval  of  Amendment  Nos.  2  and  3  is 
necessary  in  order  for  the  BSE  to  be  able 
to  effectuate  its  new  net  capital  and 
equity  requirements  in  a  timely  manner 
upon  approval. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
2  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  u,Titten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


"See  SecuriUes  Exchange  Act  Release  No.  32333 
(May  19,  1993).  58  FR  30079  (May  25.  1993). 
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Section,  450  F.fth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-93-7 
and  should  be  submitted  by  July  29, 
1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  and  Rule  19d-l(c)(2) 
under  the  Act,^'  that  the  capital  portion 
of  the  proposed  rule  change  is  approved 
on  a  temporary  basis  through  January  2, 
1994,  and  the  remainder  of  the  rule 
change  (SR-BSE-93-7)  is  approved. 

For  Lhe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
au'horitv  5*^ 

Margaret  H.  McFajland  I 

Deputy  SecKiaiy. 
•FR  Doc  93-16113  Filed  7-7-93;  8;45  am) 
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[Pelease  No  34-32555   F-'e  "^o.  SR-CBOE- 
93- ..0] 

Setf-Regulalon^  0'-ganlzat!on3;  Nc!!ce 
0^  Filing  0*  P'-oposed  Ruie  Charge  by 
tne  Chicago  Bca'-O  Demons  Exc^^^r-oe 
Inc..  Relating  to  Fi'm  QL/cfat'on=i  s'd 
Retail  Autorr.at:C  Except. on  S,s!e'r 

June  30, 1993.  ' 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE").  on 
April  21. 1993,  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 

Statement  of  the  Tpims  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rules  6  8,  8.51,  and  24.15  to  define  and 
specify-  lhe  circumstances  in  which  an 
order  is  to  be  deemed  a  "public 
customer  order"  for  purposes  of 
determining  whether  the  order  will  be 
afforded  the  benefits  provided  by  the 
Exchange's  firm  quote  rule  and  its  rules 


relating  to  the  Exchange's  Retail 
Automatic  Execution  System  ( 'RAES  "). 
The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE.  and  at  the 
Commission. 

n.  Self-Re^latorv  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  Rule  8.51  generally  requires  the 
trading  crowd  at  a  post  to  .sell  (buy)  at 
least  10  contracts  at  the  offer  (bid) 
which  Is  displayed  when  a  buy  (sell) 
order  reaches  that  trading  station.  The 
CBOE  earber  submitted  a  proposal  to 
amend  CBOE  Rule  8.51  to  require 
members  of  the  trading  crowd  in  receipt 
of  customer  orders  for  more  than  10 
contracts  either  to  satisfy  the  orders  at 
the  disseminated  quote  or  to  update  the 
market  quote.*  The  CBOE  states  that  the 
purpose  of  that  proposal  is  to  limit  the 
incidence  of  actual  or  apparent  trade- 
throughs.  thereby  facilitating  orderly 
trading  in  multiple  listed  options. 

The  CBOE  is  concerned,  however, 
that  developments  in  the  marketplace, 
including,  but  not  limited  to,  the 
multiple  trading  of  eqtiity  options,  have 
made  it  more  difficult  for  market-makers 
to  honor  their  firm  quotation 
obligations.  The  Exchange  states  that 
CBOE  Rule  8.51  (the  "Firm  Quote 
Rule"),  like  the  Exchange's  RAES 
systems,  is  intended  to  provide  certain 
protections  to  public  customers  in 
connection  with  the  execution  of  small 
(ten  lots  or  less)  orders.  The  Exchange 
believes  that  market-makers  must  have 
sufficient  time  to  adjust  their  quotes  to 
reflect  changes  in  the  markets  in  the 
underlying  secxirities,  other  options  and 
markets,  and  other  options  series  if  they 
are  to  be  expected  to  participate  in 
RAES  and  to  meet  the  requirements  of 
the  Firm  Quote  Rule. 


In  view  of  these  considerations,  the 
CBOE  currently  propo'^es  to  amend  its 
Firm  Quote  Rule  and  RAES  rules  to 
define  a  "public  customer  order"  and 
thereby  better  identify  the  persons 
whose  orders  are  intended  to  be  served 
by  the  provisions  of  those  rules. 
Specifically,  the  CBOE  is  proposing  to 
amend  Rule  6.8(h)  to  define  "public 
(rustomer  order"  to  specify  that  this  term 
does  not  include  any  order  that  is  for  a 
"professional  trading  account."  The 
proposed  amendment  defines  a 
professional  trading  account  as  either 
(1)  an  account  of  a  registered  broker- 
dealer  pursuant  to  the  Act,  (2)  an 
account  of  a  person  engaged  in  business 
or  employed  as  a  professional  trader  in 
securities.  (3)  an  account  of  a  person 
whose  orders  are  computer-generated 
and  automatically  transmitted  to  the 
Exchange,  (4)  an  account  of  a  person 
who  has  been  determined  by  tne 
Exchange's  Market  Performance 
Committee  ("MFC")  to  have  engaged  m 
a  pattern  of  trading  that  has  the  effect  of 
abusing  the  purposes  of  the  Exchange's 
R.\ES  systems,*  or  an  account  with 
respect  to  which  any  of  the  foregoing 
persons  exercises  investment  discretion. 
The  proposal  provides,  however,  that  an 
account  of  an  individual  who  is  a 
registered  representative  or  other 
employee  of  a  broker-dealer  but  who  is 
not  referred  to  in  clauses  (1)  through  (4) 
would  not  be  deemed  to  be  a 
"professional  trading  account." 

The  CBOE  also  proposes  to  add  a  new 
Interpretation  and  Policy  01  to 
Exchange  Rule  6.8  which  provides  that 
in  evaluating  whether  a  person  has 
engaged  in  a  pattern  of  trading  that  has 
the  effect  of  abusing  the  Exchange's 
RAES  systems,  the  MPC  would  deem 
concentrated  or  aggressive  use  of  those 
systems  by  persons  seeking  to  profit 
from  the  inability  of  market-makers  to 
alter  their  posted  quotes  instantaneously 
to  be  such  an  abuse.  Similarly,  the  new 
Interpretation  and  Policy  further 
provides  that  since  the  RAES  systems 
are  designed  for  small  orders,  persons 
who  place  a  number  of  small  orders 
within  a  relatively  short  period  of  tim.e 
would  be  deemed  to  have  abused  ihose 
systems.  The  proposal  states,  however, 
tiiat  these  criteria  are  not  exclusive,  and 
the  MPC  would  be  authorized  [subject 
to  review  pursuant  to  Chapter  XLX  of  the 
CBOE  Rules)  to  determine  that  other 
patterns  of  trading  are  an  abuse  of  RAES 
after  considering  such  factors  as  the 
h-equencv  of  transactions  in  an  account, 
whether  "the  account  has  direct  access  to 
electronic  order  entry,  delivery,  and 
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"  •  5  f  S.C.  78s(b)(2)  (1988)  and  17  CFR  240.l9d- 
l(cK2)(1991). 
»«17  CFR  200.3O-3(a)(12)  (1991). 


*  See  Seciirities  Exchange  Act  Release  No.  32406 
Qune  3. 1993). 


^  A  decision  of  the  VtPC  that  an  accotmt ;«  a 
"prnfflssional  trading  arcounf  would  be  subjec'  (o 
review  pursuant  to  Chapter  XIX  of  the  CBOE  Rula&. 
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whether  participants  in  the  account 
have  access  to  non-public  market 

information. 

The  current  proposal  also  amends 
Exchange  Rules  8.51  and  24.15  to 
incorporate  the  definition  of  "public 
customer  order"  from  Rule  6.8(h)  in 
those  rules.  In  addition,  the  CBOE 
proposes  to  modif\'  its  policies  with 
respect  to  RAES  operations  in  OEX 
options  similarly  to  reflect  this 
definition  of  "public  customer  order." 

Additionally,  the  CBOE  proposes  to 
amend  Exchange  Rule  8.51  to  establish 
procedures  that  will  assist  it  in 
conducting  surveillance  for  violations  of 
that  Rule.  Specifically,  the  proposal 
provides  that  only  those  public 
customer  orders  (hat  are  present  in  the 
trading  crowd  and  which  are  clearly 
marked  with  the  proper  account  origin 
code  will  be  accorded  preferential 
treatment  under  Rule  8.51.'  The 
proposal  further  provides  that  it  is  the 
responsibihty  of  the  member  or 
associated  person  entering  a  public 
customer  order  to  identify  accurately 
the  order's  account  origin  on  the  order 
ticket  prior  to  execution  of  the  order. 
Moreover,  the  proposal  requires  that 
members  seeking  such  preferential 
treatment  for  an  order  to  confirm,  at  the 
request  of  any  member  of  the  trading 
crowd  or  et  the  request  of  the  Exchange, 
that  the  order  has  in  fact  been  submitted 
by  a  public  customer. 

Finally,  the  proposal  provides  that 
persons  violating  Rule  8.51  may  be 
subject  to  a  fine  pursuant  to  Exchange 
Rule  17.50,  which  is  the  CBOE's  plan 
for  minor  rule  violations.*  In  addition. 
if  a  member  or  assoi:iated  person  fails  to 
furnish  the  Exchange,  upon  request, 
with  adequate  verification  of  the 
account  origin  of  an  order  for  the 
customer-omnibus  account  of  a  non- 
member  broker-dealer,  all  orders 
entered  or  executed  on  behalf  of  the 
account  will  be  classified  as  a  non- 
public customer  order,  and  will  not  be 
entitled  to  the  benefits  of  Rule  8,51, 
until  the  Exchange  receives  verification 
of  the  account  cngin. 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
section  6(bj  of  the  Act,  in  general,  and 
section  6(b)(5),  in  particular,  in  that 
c]anf\-inB  the  applicability  of  the 
CBOE's  Firm  Quote  Rule  and  R.\ES 
rules  will  facibtate  transactions  in 
securities,  remove  impediments  to  and 


'The  Exchange  represanU  that  it  will  distribute 
to  the  membership  a  circular  describing  the 
appropriate  account  or.gm  code  for  public  customer 
orders  upon  approval  of  this  proposed  rule  change. 

♦The  Exchange  represents  that  it  will  file  an 
amendment  to  Rule  'i 7. 50  to  establish  a  schedule  of 
fines  for  violations  of  Rule  8.51. 


perfert  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  promote  just  and  equitable 
principles  of  trade.  Specifically,  the 
CBOE  Deheves  that  the  proposed  rule 
change  represents  an  appropriate 
balancing  of  the  objectives  that  are 
designed  to  be  served  by  the  Firm  Quote 
Rule  and  are  consistent  with  the 
policies  that  have  been  articulated  by 
the  Commission  in  its  evaluation  of 
similar  issues  in  the  context  of  the 
National  Association  of  Securities 
Dealers'  Small  Order  Execution  System 
("SOES"). 

The  Exchange  further  believes  that  the 
current  proposal  is  consistent  with  the 
requirements  of,  and  the  policies 
underlying.  Commission  Rule  llAcl-1. 
In  support  of  this  proposition,  the 
Exchange  cites  the  Commission's  order 
approving  the  rules  relating  to  SOES,  in 
which  the  Commission  noted  that  the 
pohcies  underlying  the  Firm  Quote  Rule 
can  be  "eviscerated"  by  an  automatic 
execution  requirement  if  market-makers 
are  not  afforded  some  relief  with  respect 
to  orders  originating  with  "professional 
traders."  '  In  that  order  the  Commission 
stated: 

The  requirement  that  quotations  be  "firm" 
is  an  essential  component  of  the 
enhancement  of  market  efficiency  offered  by 
quoted  dissemination  •  •  •  Equally 
important  is  the  accuracy  of  the  information 
disseminated.  Toward  this  end,  the  Firm 
Quote  Rule  recognizes  the  legitimate  purpose 
of  allowing  market  makers  "sufficient  time  to 
update  their  quotations." 

The  introduction  of  an  automatic  execution 
facility  upsets  this  balance  (between  the  need 
for  time  quotations  and  the  need  of  market 
makers  to  have  time  to  update  their  quotes). 
Automatic  and  instantaneous  execution  of 
trades  deprives  market  makers  of  the 
legitimate  and  reasonable  update  period  that 
the  Firm  Quote  Rule  is  designed  to  permit,* 

Finally,  the  CBOE  previously 
submitted  to  the  Commission  a 
proposed  rule  change  (File  No.  SR- 
CBOE-92-03)  that  the  Exchange 
beUeves  addresses  substantially  the 
same  subject  matter  as  the  current 
proposal.  Since  the  provisions  of  that 
proposed  rule  change  would  effectively 
be  superseded  by  the  current  proposal, 
the  Exchange  has  determined  to 
withdraw  File  No.  SR-CBOE-92-03. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 


'  Securities  Exchange  Act  Release  No.  32092 
(April  1.  1993).  58  FR  18279,  18279  (April  8.  1993). 

"  58  FR  at  18280  quoting  Securities  Exchange  Act 
Release  No.  14415, 43  FR  4342.  4344  (February  1. 
1978). 


of  the  purposes  of  the  Act.  Only 
"professional  trading  accounts"  would 
be  affected  by  the  proposed  rule  change 
and  the  CBOE  believes  that  any 
incidental  burden  on  such  accounts  is 
justified  by  the  more  than 
countervaihng  benefits  to  public 
customers  and  others  that  would  result 
from  the  adoptions  of  these 
amendments. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  July 
29.  1993. 
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For  the  Comirussion,  by  the  Division  of 
Market  Reg-jidtion,  pursuant  to  delegated 
author/y  ' 

Margaret  H  McJarland.  I 

Deputy  S  feretory 

•  FR  D(x   Q 1  - 1 P :  1 4  Filed  7-7-93;  8:45  amj 
BujjNO  coo€  tcr>o-cn-m 


(ReleaM  Ho.  34-32564:  intornattonal  Ser'e* 
Ral«aM  No.  560;  RIa  No.  SR-ISCC-93- 1 ) 

S«lf-fleguiatory  Organizalions; 
InternatJonaJ  S«curttle«  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to  a 
Data  Transmission  Link  With  Eurociesr 

j  jne  30,  \iH3 

On  March  1. 1993.  Interaational 
Securities  Clearing  Corporation 

(  ISCC"  I  filed  with  the  Se<7urities  and 
ExchaTiSje  Commission  ("Cciramission") 
a  proposed  rule  change  pursuant  to 
section  19r&l{l)  of  the  Secunties 
Exchange  Act  of  1934  ("Acf ')  '  The 
Commiss'ion  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  April  6.  1993  '  On  May  5. 
i993,  ISCC  f.'.-'d  ATiendment  No.  1  to 
the  prorcsea  r^le  ct.ar.^'^  (".■Vmendment 
No.  1")>  On  May  26,  1993.  ISCC  filed 
Amendment  No.  2  to  the  proposed  rule 
change  (".Amendment  No.  2"].* 
Amendment  No.  1  and  Amendment  No. 
2  were  technical  amendments  that  did 
not  require  republication  of  notice.  No 
comments  were  received  on  the  notice. 
As  discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 


'  17  CFR  20O.3O-3U)(12)  (1992). 

M5U.S.C.  78s(bHl)  ;i988). 

'  SacurttJM  Exchasge  Act  Release  No.  32075. 
Lntsm^onal  Series  Reiease  No  529  (March  31, 
1993).  5«FR  17920. 

'  Letter  from  ICaren  Saperstein.  General  Counsel. 
ISCXX  to  Chnstine  Sibuie.  Attorney.  Commimon 
(M^y  S.  1993).  Amendment  No.  1  discussed  some 
of  the  conditions  undar  wkich  the  link  would  be 
operated.  Specifically,  it  darifiad  diat  with  tha 
excepti'-c  of  "Yankee  Bonds"  (bonda  issoad  by  non- 
L'  S.  issuers,  usually  da-oaminated  in  dollars, 
generaily  rd^istered  under  the  Sectirities  Ad  of 
1933,  and  issued  in  the  U.S.  market)  traded  between 
ana  US.  and  on«  non-U  S  entity,  tran&actionc  in 
lecuriues  »ii«pbia  for  saiskeeping  sarvicaa  at  Tba 
rep.3si'!^ry  T.'us!  Company  \  DTC)  ¥rill  no<  be 
Tinsm.t'.ed  through  tha  linlc;  ISCC  will  monitor  the 
p.-eviouj  restriction  to  non-DTC  eligible  secunties 
Llroujih  monihiT  lamplmg,  'SCC  will  notify  the 
C3ir..Taision  af  irv  cran5iT!issicir\  deiavs  exceeding 
"vo  hi'un  each  xor.L*5  ISCX  wii!  prov.  ie  '.'■.« 
Comm:iii-D  •tr.'.r,  'aTiim  .nionnati-iD  a^u! 
rr.ambOT  u.vi.gi>  af  ine  link;  ar.'i  '.^X.  wil!  not 

*  Lerar  from  tiren  Saperstom,  Gwoflr^  Counsel. 
I'^CC  to  indilti  Pnrpaiardo.  As-;. sun;  D:T«:tor.  SEC 
May  ZQ   1»<?3,   ,\jrienclm«rit  So   i  requested  that 
transactions  '>=ir*e*E  a  U  S  and  a  non-U.S.  entity 
*i'.i  respect  't  Oi'-*4l  Bonds  and  Global  Depository 
Recaip'i  tm  pemuitsd  to  aa  iransmittad  ihrougb  tha 
link. 


I.  Descnption 

The  proposed  rule  change  implements 
a  data  transmission  link  witn  Euroclear 
Systems  ("Euroclear").  a  ciearance  and 
settlement  system  for  internationally 
traded  securities,  located  in  Brussels, 
Belgium.'  This  link  is  established 
pursuant  to  ISCC  Rule  40  which 
provides  that  ISCC  may  establish  links 
with  foreign  financial  institutions  and 
may  reqiiire  members  to  en'er  into  such 
agreements  as  ISCC  deems  necessary  in 
order  to  use  a  link. 

The  Euroclear  link  will  provide  ISCC 
members  with  the  oppoilunity  to  have 
access  to  Euroclear's  clearance  and 
settlement  services.  ISCC  members  will 
transmit  instructions  to  I.SCC  through  a 
service  bureau  approved  by  ISi^X."  After 
editing  and  formatting  the  instructions, 
ISCC  will  re-transmit  the  information  to 
Euroclear.  ISCC  will  not  guarantee  the 
transactions,  will  have  no  obligation  to 
settle  any  transaction  in  the  ISCC 
member's  account,  and  will  not 
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*  Euroclear  was  founded  in  1968  by  tha  Brjss^lj 
office  of  Morgan  Gu^a2>ry  Truat  Company  of  New 
York  ("MCT").  The  rights  to  the  system  were 
acquired  in  1972  by  the  company  now  known  as 
Euroclear  Clearance  System,  (hiblic  Limited 
Company  (•'ECS-PLC").  Such  rights  are  currently 
Ucamwd  by  ECS-PLC  to  Euroclear  Clearance 
System  Societe  Cooperative  (the  "Co-op'T.  The 
services,  accounts,  and  relabonships  oiEurc'dear 
are  performed  or  maintained  by  the  Euroclear 
Operabons  Centre  ("EOC')  of  the  Bruswls  off-ce  of 
MCT,  pursuant  to  an  operating  agreamerit  w;;h  the 
Co-op. 

EOC  is  located  in  and  manages  all  Its  business 
fraa  Brussels,  Belgium,  and  tha  contra,  tual 
raiationship  betwaeo  it  and  Euiodear  partinpanis 
is  govaraad  by  Belgian  law.  Tba  Co-op  ^a*  no 
contractual  relationship  with  participa-its  as  such. 
Partcipants  are  offered  the  opportunity  of 
becoming  members  of  the  Co-op,  but  are  not 
required  to  do  so.  The  Board  of  Directors  of  the  Co- 
op determines  certain  policy  matters  under  the 
oparatiag  agraomant  with  MGT. 

Because  EOC  is  tha  entity  that  perforr.s  ar 
maintains  the  sarricaa.  accoun's  and  rsialicEjhips 
of  Euroclear.  it  is  the  entity  that  i£  rf^i  otad  with 
respea  to  the  system.  As  a  bank  branch  opflratjng 
m  Brussels,  it  is  regulated  by  the  Bnlgwr.  Biin.'.jng 
Commission.  As  part  of  a  US.  banic  it  n  also 
regulated  by  the  New  York  Bankirg  Dp-partmant  and 
US  Federal  Reserve  System.  Finally,  it  is 
authorized  as  a  services  company  by  the  Sec  jr.ties 
Investment  Board  In  London.  EOC  Is  not  re^islerpd 
under  tha  Act  in  any  capacity.  As  of  Autumn  of 
1992,  Euroclear  had  ow  2.600  parlicrants 
worldwide,  and  accepted  over  4C  000  ditfar^n) 
securities  including  debt  instruments  issu.>d  bv 
sixteen  countries  and  equity  issues  frotr.  seventeen 
markets.  Group  of  Thirty  Clearance  ano  Sertiamant 
Project,  Eu.Txlear  Autumn  1992  Status  t<«p<-,n  1 
(1992)  (harsinaflar  "G-30  Report  1 

•  Automatic  Data  Procaasing,  Inc.  U  '  Te  hnt 
service  bureau  to  be  approrad  to  pn.<«!is  c.^sa 
transactions.  Ail  members  who  wish  to  access  thiS 
link  will  be  required  to  enter  Into  a  supplemental 
Member's  Agreement  amendment  (the 
"AmBufanent").  The  Amaadmeni  will  auti\nnz« 
ISCC  to  accept  data  from  tha  service  tru  rnau  on 
behalf  of  tfaa  mambar.  and  will  iimit  iht-  ii^iciiuy  of 
LSOC  for  tba  anor*  or  omissions  oi  the  t<<rvice 
bureau. 


maintain  a  securities  or  cash  account  at 
Euroclear. 
Each  participating  ISCC  member  must 

be  approved  as  a  customer  by  Euroclear 
because  payment  obligations  for  use  of 
the  services,  such  as  settlement  amounts 
necessary  to  conduct  the  clearance  and 
settlement  of  transactions,  will  remain 
an  obligation  between  the  member  and 
Euroclear  and  will  be  processed  without 
ISCC  intermediation.  ISCC  is 
responsible  to  Euroclear  only  for 
payment  of  the  Euchd  90  data  tra.nspcrt 
fees  that  arise  from  Euroclear's 
transmission  of  data  to  ISCC,  which  f'»*"s 
wnil  be  passed  through  to  participating 
ISCC  members. 

The  link  procedures  provide  that  the 
service  bureau  will  submit  to  ISCC  on 
the  memh-er's  behalf,  in  a  standard 
format  known  as  Universal  Trade 
Record  ("UTR")  via  the  service  bureau's 
computer,  instructions  concerning  the 
member's  secunties  account  at 
Euroclear  including,  but  not  limited  to, 
instructions  to  receive  or  deliver 
securities  against  payn-.ent  or  for  no 
value.  Each  mem.'ber  will  have  a  unique 
identifier  code  which  will  be 
maintained  by  ISCC  in  a  master  file. 
ISCC  will  validate  instnictions  received 
from  a  service  bureau  on  l>ehalf  of 
members  against  the  master  file  and  the 
number  nf  records  transmitted  by  each 
member.  Confirmations  of  accepted  data 
will  be  transmitted  to  the  service 
bureau. 

All  pending  fiJe  data  will  be  edited  for 
completeness  and  alpha;' numeric 
accuracy'  Rejected  data  wil!  be  written 
to  a  pending  file  for  subsequent 
trarismission  to  the  service  bureau.  If  the 
data  passes  the  edit.  ISCC  will  reformat 
the  data  into  Euroclear  formats  and 
transmit  the  data  to  Euroclear  via  the 
(General  Electric  Information  Services 
Company's  ("GEISCQ") 
telecommunications  network  or  another 
Euroclear  approved  transm.ission 
vehicle,''  Euroclear  will  confirm,  receipt 
t,3  ISCC  via  their  computer  system.* 
ISCC  wiii  n?tain  a  copy  of  the  number 
of  records  successfully  transmitted, 
ISCC  also  has  represented  that  it  will 
capture  all  information  transmitted 
through  the  link." 

Euroclear  will  process  the 
instructions  and  make  status  codes  of 
transactions  available  directly  to  ISCC 


'  iSCC  has  a  dedicated  phone  line  to  GEISCO  and 
an  alternate  phona  line  available  as  a  back-up 
!"5tetn 

*  U  there  is  an  enor  in  transinis.sion  ISCC  will 
attempt  to  remedy  any  transimssion  protiiam  and 
rotransmii  the  data. 

'  Teiephonfl  conversation  between  Karen 
Saperstein.  General  Counsel.  ISC£.  and  C^i.siine 
Sibille.  Staff  Attorney,  Commission  (Apn'i  19, 
1993). 
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members  through  their  offices'  central 
processing  unit  or  personal  computer. 
Euroclear  will  immediately  notify 
members  of  any  rejected  data.  Any 
instructions  forwarded  to  Euroclear  will 
be  processed  in  accordance  with 
Euroclear's  Operating  Procedures. 
Euroclear  matches  transactions 
continuously  through  the  day.'" 
Unmatched  trades  are  retained  in  an 
inventory  of  valid  instructions  and 
continue  to  be  compared  imtil  matched 
or  cancelled.^*  Transactions  are  settled 
only  if  the  seller  has  sufficient 
unencumbered  securities  in  its  account 
(owned  outright  or  borrowed)  to  make 
deUvery  and  the  buyer  has  sufficient 
cash  in  its  account  or  available  credit 
facilities  to  pay  for  the  securities.^* 
Members  remain  obligated  for  unsettled 
transactions. ^3  Output  from  Euroclear 
will  not  flow  through  ISCC,  but  will  go 
directly  to  the  ISCC  member  from 
Euroclear. 

ISCC  will  operate  the  Euroclear  link 
subject  to  certain  limitations.  First,  ISCC 
will  not  transmit  information  about 
transactions  in  securities  which  are 
eligible  for  safekeeping  services  at  DTC 
to  Euroclear  for  processing  through  the 
link,  except  for  transactions  in  Yankee 
bonds.  Global  Bonds. **  or  Global 
Depository  Receipts  ^'  traded  between  a 
U.S.  entity  and  a  non-U.S.  entity.  Based 
on  a  reasonable  sample  of  link 
transactions,  ISCC  will  monitor 
members'  link  activity  on  a  monthly 
basis  for  compliance  with  this 
limitation.  If  ISCC  determines  that 
information  regarding  DTC  eligible 
securities  has  been  transmitted  through 
the  link,  it  will  notify  the 
Commission. '8 


"^^G-30  Rppcrt  at  2.  During  the  matching  process. 
Euroclear  vi-ill  compare  account  numbers, 
settlement  date,  nominal  amount,  security  code 
number  of  the  issue,  and  currency  and  cash 
countervalue.  Id. 

"W. 

"Federal  Reserve  Bank  of  New  York,  Clearing 
a.id  Settling  the  Euro-Securities  Market:  Euro-Clear 
and  Cede!  3  (March  1989). 

"W  at4. 

'■•Global  Bonds  are  bonds  issued  in  registered 
form  for  trading  on  a  fungible  basis  in  and  between 
the  major  world  securities  markets.  The  bonds  are 
issued  general!)'  by  supranational  agencies,  such  as 
the  World  Bank,  but  also  may  be  issued  by 
g:iveratnents  and  govammental  agencies  and 
corporatii-ns.  Issuers  of  global  debt  securities  are 
T'^sistered  with  the  Commission  under  the 
sxur.tfii  Aci  of  1933  or  are  exempted  from 
r"«istr8tion 

' '  Global  Depository  Receipts  are  Depository 
RscGipts  structured  like  global  deb(  issues  to 
iaciiitats  trading  on  an  international  basis.  The 
receipts  are  made  up  of  two  fungible  tranches  held 
ir.  DTT:  for  book-en trv  settlement:  a  U.S.  portion  for 
Qualified  Institutional  Buyers  trading  in 
compliance  with  Ruie  144A,  and  an  international 
tranche  issued  '.ir.dar  Regulation  S. 

"Telephone  conversation  between  Karen 
SapersteiQ,  General  Counsel,  ISCC,  and  Christine 


In  addition,  ISCC  will  notify  the 
Commission  of  any  transmission  delays 
or  service  problems,  including,  but  not 
limited  to,  system  down-time  of  more 
than  two  hours,  lost  data  between  ISCC 
and  Euroclear,  and  lost  data  between 
ISCC  and  the  member.  On  a  monthly 
basis,  ISCC  will  provide  the 
Commission  with  information  regarding 
the  total  quantity  and  value  of  deliver  or 
receive  against  payment  instructions 
submitted  for  settlement,  by  currency, 
by  value  date  or  settlement  date  through 
the  link.'^ 

II.  Dis.. u.-.siDn 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act,  and,  therefore, 
is  approving  the  proposal.  Specifically, 
the  Commission  believes  the  proposal  is 
consistent  with  Section  17A(b)(3](F) '« 
of  the  Act  in  that  it  promotes  the  prompt 
and  acciirate  clearance  and  settlement  of 
securities  transactions  and  fosters 
cooperation  and  coordination  with 
persons  engaged  in  clearance  and 
settlement  of  securities  transactions. 
The  link  with  Euroclear  will  permit 
ISCC  members,  using  standardized 
input  format,  to  obtain  through  ISCC 
foreign  clearing,  settlement,  and  custody 
services  offered  by  Euroclear.  Currently, 
broker-dealers  who  wish  to  use 
Euroclear's  settlement  system  must 
transmit  instructions  both  to  its  service 
bureau  and  directly  to  Euroclear.  The 
ISCC  link  will  reduce  the  time  and 
expense  of  such  acti\'ity,  by  allovsdng 
the  member  to  transmit  the  information 
once  to  the  service  bureau  for 
transmission  to  Euroclear,  In  addition, 
the  link  should  reduce  input  errors, 
because  data  is  input  only  once  by  the 
member  and  reviewed  for  errors  by  ISCC 
before  transmission  to  Euroclear. 

The  Commission  believes  that  ISCC's 
processing  of  the  Euroclear  hnk 
transactions  will  provide  a  record- 
keeping benefit  over  the  current  system. 
ISCC  will  preserve  transaction  records 
in  accordance  with  United  States  laws 
and  Commission  regulations  and 
standards.  This  should  result  in  more 
complete  records,  providing  the 
Commission  with  a  source  of 
information  about  transactions  settling 
outside  the  United  States  that  involve 
U.S.  broker-dealers. 

The  data  format  used  by  members,  the 
UTR,  will  conform  to  ciurent  United 
States  and  international  standards  for 
transmission  of  data  relating  to  the 


Sibille,  Staff  Attorney,  Commission  (April  29, 
1993). 

"Telephone  conversation  between  Karen 
Saperstein,  General  Counsel,  ISCC,  and  Christine 
Sibille,  Staff  Attorney,  Commission  (May  6, 1993). 

"15  U.S.C.  7eq-l  (b)(3)(F)  (1988). 


execution  of  international  securities 
transactions.  Participating  members  will 
therefore  receive  the  benefits  of  being 
able  to  process  and  enter  their  trade  data 
in  a  standard  international  format, 
eUminating  the  need  to  accommodate 
their  back  office  systems  to  the 
Euroclear  format.  In  addition,  because 
the  data  elements  of  the  UTR  will 
conform  to  both  United  States  and 
international  standards,  the  Commission 
believes  the  Euroclear  link  will  provide 
a  further  step  in  the  standardization  of 
international  clearance  of  trades. 

in.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
17AoftheAct. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-ISCC-93-01) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc  93-16055  Filed  7-7-93;  8:45  am) 
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July  1,1993. 

In  the  Matter  of  Self-Regulatory 
Organizations;  National  Association  of 
Securities  Dealers,  Inc.;  Order  Granting 
Accelerated  Approval  of  Proposed  Rule 
C3iange  Relating  to  Release  of  Additional 
Information  Regarding  Disciplinary  History 
of  Members  and  Their  Associated  Persons 
Via  Toil-Free  Telephone  Listing. 

On  June  15, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  *  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),^  and 
Rule  19b-4  thereunder.  3  The  proposal 


>  The  NASD  filed  the  initial  rule  on  April  26. 
1993.  The  currenl  amendment  replaced  the  original 
rule  filing  in  its  entirety  Subsequently  on  June  16, 
1993,  the  NASD  made  a  technical  amendment  to 
the  rule  filing.  See  letter  from  Craig  Landauer, 
Associate  General  Counsel.  NASD  to  Selwyn 
Notelovitz,  Branch  Chief,  SEC,  dated  June  16, 1993, 

» 15  U.S.C  78s(b)(l)  (1988). 

'  17  CFR  240.19b-«  (1992). 
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aTiends  the  Resolution  of  the  Board  of 
Governors  concerning  Notice  to 
M»?mbershjp  and  Press  of  Suspensions, 
LxpuJsions,  Revocations  and  Sanctions 
at  Article  V,  Section  I  of  the  NASD 
R'jJes  of  Fair  Pratrtice. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal  was  provided  by  issuance  of  a 
Comnnission  release  (Securities 
Exchange  Act  Release  No.  32473,  June 
15.  1993)  and  bv  publication  in  the 
Federal  Register  (58  FR  33963,  June  22, 
1993).  To  ihiS  date  the  Commission  has 
not  received  any  comment  letters.  For 
the  reasons  stated  herein  the 
Conmission  is  accelerating  approval  of 
the  proposed  rule  change. 

I  Background 

The  Secunues  Enforcement  Remedies 
?nd  Penny  Stock  Reform  Act  of  1990 
I  'Penny  Stock  Reform  Act")  was 
enacted  on  October  15, 1990,  w  ith  the 
intention  of  curbing  pervasive  fraud  and 
manipulation  in  the  penny  stock 
market.  In  order  to  achieve  this  result 
the  Penny  Stock  Reform  Act.  among 
other  things,  mandated  that  the  NASD 
establish  a  toll-free  telephone  number  to 
receive  customer  inquiries  concerning 
the  disciplinary  history  of  its  niembers 
and  their  associated  persons.*  The 
N.\SD  began  its  800  number  st  rvice  on 
Octooer  1,  1991 '  Through  this  service 
the  NASD  reports:  (1)  past  and  present 
employment  history  of  NASD  .-nembers, 
(2)  ail  final  disciplinary  actions'  taken 
by  federal,  state,  or  self-regulatory 
organizations  which  relate  to  securities 
or  commodities  transactions  and  (3)  all 
criminal  convictions  reported  on  Form 
BD  or  Form  U--i. 

In  July  of  1992  the  House 
Subcommittee  on  Telecommunications 
and  Finance  requested  that  the 
Govercment  Accounting  Office  ("GAO") 
conduct  a  review  of  the  rules, 
procedures,  facilities,  and  oversight  and 
enforcement  activities  with  respect  to 
the  Penny  Stock  Reform  Act.  One  of  the 


areas  Congress  specifically  asked  for  a 
review  of  was  the  NASD's  toll-free 
number.'  In  response  to  the 
Congressional  request,  the  GAO 
undertook  a  study  of  the 
implementation  of  the  Penny  Stock 
Reform  Act.  At  the  completion  of  its 
study,  the  GAO  recommended,  among 
other  things,  that  there  be  improvements 
in  the  NASD's  procedures  for  i  .forming 
investors  of  broker-dealers  and  their 
associated  persons'  disciplinarv  history 
and  arbitration  award  history, 
SpeciScally,  the  GAO  recommended 
that  the  NASD  be  required  to  "provide 
public  investors  who  request 
information  via  the  NASD's  toil-free 
service  with  information  on  final 
arbitration  awards."  *  Both  the 
Commission  and  the  NASD  concurred 
in  this  recommendation."  Thereafter, 
the  NASD  filed  the  proposed  rule 
change,  which  is  being  approved  today, 
as  described  below. 

Q.  Description 

The  proposed  rule  change  will  permit 
the  NASD  to  release  certain  additional 
information  contained  in  the  Central 
RegistraUon  Depository  ("CRD")  i° 
system  regarding  the  disciplinary 
history  of  its  members  and  their 
associated  persons  in  response  to 
telephonic  inquiries  from  the  general 
public  via  its  existing  toll-free  telephone 
hsting  service  plan.  The  proposed  rule 
change  will  allow  the  NASD  to  release 
Information  on  all:  (1)  Pending  formal 
disciplinary  proceedings  initiated  by 
federal  or  state  securities  agencies  and 


UMI 


♦The  legnUliv*  h;.i'orv  of  'lei  Penny  '^tock 
R.»fcnn  Act  jiafns  t.*-^t  C.-Rgr-isj  expect*  that  "the 
Commissicn,  'he  s'ate  regulators,  and  ro^tersd 
»«cu.' ues  44»«:iar;inj  wUl  coosuh  with  one 
dTX)!neT  to  tp,'  acd  dnvqloc  a  cominoa  tpproach  to 
LMJ  ;tsu9,  one  which  'ulruis  :.^«  infotmotionaJ 
pe^ds  of  tne  customen  oftd  ass-ures  the  maxiwum 
i°ve.'  of  investor  protectjor  '  H  K  Rep.  "^o.  617,  2d 
SmM  ;'.9Q0)  'emphasis  ad  >'.. 

'  Th«  NASD  pn»<ier.';7  hn,*  ,r.  place  its  800 
Nunber  Service  piaa  wr:](.b  w^  appro'  ed  by  the 
rommnsiac  in  ApnJ  1992  >ae  Securiti'*  Exchange 
.\.:t  Rsi   .So.  Wt)29  (Apnl  23.  1992),  57  FR  18535 
lApn!  30.  ;9'92,  lapproving  File  No.  SR-NASD-91- 
39). 

•The  tarm  disaplinarv  artion  is  usee;  by  the 
N'ASD  mcJude*  3v,l  !i  no'  ^ur.jieft  to.  the 
irJormaucn  provided  in  response  to  queetiona  7  B, 

C.  D,  E.  and  F  on  Form  BD,  and  questions  22  C 

D.  E.  F,  and  G  on  Fonn  L;-*- 


'  See  letter  from  Edward  J.  Markey.  Ch<iirman  of 
the  Subcommittee  on  THlecommuaications  and 
Finance  to  Charlea  A.  Bowsber.  DHnptroUer 
General  of  the  United  State*  dated  July  17, 1992. 
Section  510  of  the  Penny  itock  Reform  Act  directs 
the  ComptTollar  GeosraJ  to  conduct  a  review  of  the 
implementation  of  the  Penny  S^'xk  Returm  Act.  and 
to  submit  a  report  to  Congreaa  with  any 
recommeodatJons. 

•  See  GAO.  Penny  Stocks;  Regulatory  Actions  to 
Reduce  Potential  for  Fraud  and  Abuse  (February 
1993),  at  43.  (GAO  Report"). 

•See  letter  from  William  Heyman.  Du-ecttw. 
Division  of  Market  Regulation.  SEC.  to  Richard 
Fogel,  Assistant  ComptroUer  G«n«i«l,  General 
Accounting  Office  d^ad  h4oTembar  27, 1992,  GAO 
Report  at  60  and  letter  from  John  E.  Pinto. 
Executive  Vice  President.  Compliance  Division. 
NASD,  to  R.  FogeU  GAO  dated  November  27,  1992. 
GAO  Report  at  ftS. 

'"Developed  jointly  by  the  North  American 
Securitiei  Adminlstrmlors  Association  ("NASAA") 
and  the  NASD  in  1981.  the  CRD.  which  the  NASD 
operates,  is  an  on-line  data  base  which  coc tains 
information  pertaining  to  broker  dealers  and  their 
associated  persons,  fnfortnation  contair-Ml  in  the 
CRD  is  provided  by  the  NASD,  SEC.  some 
exchanges,  the  Commodity  Futures  Trading 
Commission,  the  National  Futures  Association, 
state  securities  commisaions.  and  tiie  Federal 
Bureau  of  Investigation  The  CRD  data  base 
includes  about  5,500  broker -deaiars  and  420.000 
active  registered  parsons. 


self-regulatory  organizations,"  as  well 
as  pending  and  final  disciplina.ry 
actions  taken  by  foreign  governments  or 
foreign  regulatory  authorities;  (2) 
criminal  indictments  or  informations; 
(3)  civil  judgments;  and  (4)  arbitration 
decisions  in  securities  and  commodities 
disputes  involving  public  customers. 

The  NASD  will  disclose  final 
arbitration  decisions  involving  only 
public  customers  that  are  reported  or: 
Form  U-4  that  are  available  through  the 
NASD's  existing  arbitration  data  base. 
This  data  base  captures  ail  member  and 
associated  person  arbitration  decisions 
issued  bv  the  NASD  arbitrators  after 
May  10,'l989.  On  July  1,  1993,  the 
NASD  will  make  available  arbitration 
decisions  disclosed  on  Form  U-4  and 
only  those  aibitLiUon  decisions  from  the 
data  base  that  date  back  to  August  6, 
1990  Op  September  1,  1993,  the  NASD 
will  adi  arbitration  decisions  from  the 
data  base  that  date  back  to  May  10, 
1989.*^  Until  then  the  public  can  seek 
that  information  by  calluig  the  NASD's 
office  of  Administrative  StT\-ices  at 
(3011  5H(.)-e.708, 

The  N.^SD  procedures  call  for  a  copy 
of  the  information  requested  to  be  sent 
to  the  person  requesting  it  and  to  the 
subject  of  the  request,  i.e.  the  member 
firm  or  an  as;c<:iated  ptirsnn.  Each 
NASD  member  firm  receives  a  monthly 
print-out  with  tiie  number  of  requests 
that  have  been  made  conceming  the 
firm  and  its  associated  p-erscns.  as  well 
as  the  names  of  those  associated  persons 
on  whom  the  requests  have  been  made. 
In  addition,  each  such  associated  person 
r'-<eives  a  report  with  all  the 
information  that  has  been  sent  out  by 
the  NASD  to  the  requestor.  The  name 
and  address  of  the  requpstor  is  redacted 
firora  thsse  reports  and  is  not  revealed  to 
either  the  mem.ber  firm  or  its  associated 
person, 

in.  Discussion 

Tlie  Commission  finds  Lhe  proposed 
rule  change  is  consistent  with  sections 
15A(i)i3  and  15Afbl(6!^*  of  the  Act. 
Section  15.A(b);6)  provides,  m  pertinent 
part,  that  the  rules  of  a  national 
securities  association  shall  be  designed 
to  promote  just  and  equitable  principles 


"  !n  addition  to  the  Information  disclosed  on 
Fonns  BD  or  li-4,  all  pending  NASD  inibated 
disciplinary  actions  whether  or  not  disclosed  on 
Forms  3D  it  U-4  also  will  be  provided  through  the 
toll. free  mimber. 

''The  NASD  aoliCiad  its  membflrahip.  through 
Notice  tc  Members  91-37  (June  1993).  that  a!! 
arfiuraticn  decisioos  \sill  not  be  disclosed  effnctive 
Julv  1,  '.'j'->2.  but  that  the  disclosure  of  Information 
will  be  phiued  in  over  time.  In  addition,  the 
S.\SD  i  loll-free  number  operators  will  alert  callers 
to  this  fact 

'^  L'.S.C.  78o-3(i)  (1968  k  Supp.  1992). 

'<  15  u.s.c  78o-3(bKs)  (igaa). 


For  the  Cc 
Market  Regu 
authority,  15 
Margaret  H. 

Deputy  Seen 
(FR  Doc.  93- 
BiLUNG  cooe 
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of  trade.  Section  loAu)  rnandates  that 
the  NASD  (1)  establish  and  maintain  a 
toll-free  telephone  listing  to  receive 
inquiries  regarding  discipUnary  actions 
involving  its  members  and  their 
associated  persons,  and  (2)  promptly 
respond  to  sych  inquiries  in  v^Titing. 
The  Commission  believes  the  proposed 
rule  change  furthers  the  goals  of  this 
section  of  the  Act  inasmuch  as  the 
increased  disclosure  will  eiihance  the 
access  of  members  of  the  public  to 
information  that  v,ill  help  them  to 
determine  whether  or  not  to  conduct  or 
continue  to  conduct  business  with  an 
NASD  member  or  any  of  the  member's 
associated  persons.  The  Commission 
has  long  believed  that  investors  need 
access  to  reliable  information  in  order  to 
protect  themselves  against  fraud. 
Adding  information  on  pending 
disciplinar)'  actions  and  other  matters  to 
the  NASD's  toll-free  number  is  a 
positive  step  in  keeping  with  this  policy 
of  providing  information  to  investors. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing.  The 
Commission  finds  that  accelerated 
approval  will  allow  the  NASD  to 
provide  additional  information  in 
response  to  customer  inquiries 
concerning  broker-dealer  firms  and  their 
associated  persons  which  is  not 
currently  available.  The  additional 
information  is  already  in  the  NASD's 
system  and  as  noted  above,  the  NASD 
is  prepared  to  make  this  information 
available  as  of  July  1.  1993.  Providing 
this  information  furthers  the  legislative 
intent  of  developing  a  toll-free  number 
"which  fulfills  the  informational  needs 
of  the  customers  and  assures  the 
maximiim  level  of  investor  protection." 
To  delay  implementaliun  ot  this  rule 
would  hinder  attempts  by  the  public  to 
get  full  and  accurate  information  about 
brokerage  firms  and  their  associated 
persons. 

The  Commission  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act,  that  the 
proposed  rule  change.  SR-NASD-93-26 
be,  and  hereby  is  approved. 

For  the  Comrcission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12), 
Margaret  H^  McFarland. 

[FR  Doc.  93-16115  Filed  7-7-93;  8:45  ami 


(Reieast  No  34-32570,  File  No.  SR-NASO- 

93-17; 

Se't  Regulatory  OrganizaUons  Oroer 
Approving  Proposed  Rule  Change  by 
the  Nationa!  Association  of  Securities 
Deaiers,  Inc.,  Relating  to  Quotatior 
Siz"  nequrements  for  Market  Makefs 
in  Z^C  Equity  Securities 

July  1,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  use.  78s(b)(l)  (1988).  on 
March  24. 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  to 
revise  the  minimum  size  requirement 
applicable  to  market  makers  utilizing 
the  OTC  Bulletin  Board  Service 
("OTCBB")  or  any  comparable  inter- 
dealer  quotation  system  to  quote  firm 
markets  in  OTC  Equity  Securities. 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  April  7,  1993.*  The 
Commission  received  no  comment 
letters  regarding  the  proposed  rule 
change.  This  order  approves  the 
proposed  rule  change. 

I.  Description  of  the  Proposed  Rule 
Change 

Currently,  if  an  NASD  member  enters 
and  displays  a  firm  quotation  in  the 
OTCBB  for  a  domestic  OTC  Equity 
Security.*  the  bid  or  offer  must  be  firm 
for  at  least  one  trading  unit  (typically 
100  shares),  regardless  of  the  price  of 
the  shares  quoted.  The  proposed  rule 
change  will  replace  the  standard  one- 
trading-unit  requirement  with  a  tiered 
structure  of  minimum  size  requirements 
that  is  based  on  the  price  of  the  bid  or 
offer.*  Each  registered  market  maker 
that  pubhshes  a  firm  bid  or  offer  in  a 
domestic  OTC  Equity  Security  will  be 
required  to  honor  its  bid  or  offer  for 
individual  orders  up  to  the  size 


'  See  Seoirities  Exchange  Act  Rftlease  No.  32077 
(March  31.  1933),  58  FR  18126. 

'  The  proposed  rule  change  states  that  for 
purposes  of  this  rule,  the  term  "OTC  Equity 
Security"  means  any  equity  security  not  classified 
as  a  "designated  security"  for  purposes  of  Parts  XII 
or  Xm  of  Schedule  D  to  the  NASD  By-La%vs.  or  as 
an  "eligible  security,"  for  purposes  of  Schedule  G 
to  the  NASD  By-Laws.  The  term  does  not  include 
restricted  securities,  as  defined  by  Rule  144(a)(3) 
under  the  Seciirities  Act  of  1933.  or  any  securities 
designated  in  the  PORTAL  Market.  The  new  size 
requirement  will  not  apply  to  any  foreign/ADR 
issue  in  Which  firm  quotations  are  not  permitted  to 
be  entered  into  the  OTCBB. 

'  Bids  or  offers  for  Oc  to  .50c  must  be  firm  for 
5,000  shares.  Bids  or  offers  for  .51c  to  $1.00  must 
t)e  Ann  for  2,500  shares  Bids  or  offers  for  $1.01  to 
$10  00  must  be  firm  for  500  shares.  Bids  or  offers 
for  $10.01  to  $100  must  be  firm  for  200  shares.  Bids 
or  offers  for  $100.01  to  $200.00  must  be  firm  for  100 
shaios.  Bids  or  offers  for  $200.01  and  above  must 
be  finn  for  50  shares. 


prescribed  for  the  pyarticular  price 
range.*  These  requirements  vrill  apply 
to  members'  quotes  on  the  OTCBB  and 
any  other  inter-dealer  quotation  system 
that  permits  quotation  updates  on  a  real- 
time basis.  The  NASD  intends  to  put  the 
new  size  requirements  into  effect  within 
90  days  after  the  date  of  tfie 
Commission's  approval  of  the  proposed 
rule  change. 

Or>oe  the  NASD  completes  necessary 
system  enhancements,  the  OTCBB  will 
be  capable  of  displaying  size  for 
quotations,  and  will  have  a  default 
feature  fo  ensure  display  of  the  correct 
minimum  size  if  a  market  maker 
neglects  to  enter  that  size  while 
updating  its  quotes.*  Nevertheless,  each 
market  maker  will  be  responsible  for 
determining  the  minimum  size 
requirement  applicable  to  its  bid  or 
offer,  and  must  honor  the  tjuote  for  the 
specified  size." 

The  NASD  stated  in  the  notice  for  the 
proposed  rule  change  that  based  on 
input  from  market  makers  using  the 
OTCBB,  it  has  determined  that  the  100- 
share  minimum  is  no  longer  appropriate' 
for  the  vast  majority  of  issues  quoted  in 
the  OTCBB.  especially  the  lower  priced 
issues.  The  NASD  believes  that  the 
proposed  rule  change  vdll  result  in 
quotation  size  requirements  that 
correspond  more  closely  to  the  trading 
practices  of  market  makers  that  actively 
use  the  OTCBB 

II.  Discussion 

The  Commission  believes  that 
approval  of  this  proposed  rule  change  is 
consistent  with  the  provisions  of  the  Act 
and  the  rules  and  regulations 
thereimder.  and.  in  particular  with  the 
requirements  of  section  15A(b)(6)  and 
15A(b)(ll)  of  the  Act.  Section  15Afb)(6j 
states  that  an  association  of  brolers  and 
dealers,  such  as  the  NASD,  may  not  be 
registered  as  a  national  securities 
association  unless  the  Commission 
determines  that  "the  rules  of  the 
association  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  [and]  to  promote  just  and 
equitable  principles  of  trade."  Section 
15A(b)(ll)  states  that  the  association 
rules  must  "include  provisions 


*  The  proposed  rule  ctunge  does  not  require 
marked  makers  to  pubhsh  two-sided  firm  quotes  for 
OTC  Equity  securities.  Market  makers  may. 
therefore,  continue  to  publish  unpriced  indications 
of  interest,  or  one-sided  quotations  for  such 
securities. 

*  The  NASD  anticipates  that  the  OTCBB  will  have 
size  display  capability  and  the  minimum  size 
default  feature  by  the  end  of  the  first  half  of  1994. 

*  A  table  setting  forth  the  tiered  minimum  size 
requirements  wiU  be  reproduced  in  a  newsframe 
accessible  to  OTCBB  market  makers  on  the 
workstations  they  use  to  enter  and  update  their 
quotations. 
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governing  the  form  and  conten'  uf 
quctations  •   *   *  iandi  be  designed  to 
prcdiice  fair  and  informative  quotations, 
to  prevent  fictitious  or  m.isleadmg 
quotations,  and  to  promote  orderly 
procedures  for  collecting,  distributing, 
and  publishing  quotations," 

The  Commission  believes  that 
replacing  the  current  one-trading-unit 
si.Te  requirement  for  firm  quotes  in  OTC 
Equity  Securities  with  size  requirements 
that  are  based  on  bid  or  offer  prices 
should  provide  investors  with  a  more 
accvirate  picture  of  the  actual  size  of 
execution  available  and  the  depth  of  the 
market  in  each  security  Moreover,  the 
proposed  rule  change  should  enhance 
the  quality,  liquidity,  and  depth  of  the 
07038  market  and  provide  greater 
information  to  investors.  Market  makers 
CTurently  are  willing  to  execute  trades  in 
many  of  the  OTC  Equity  Securities  well 
in  excess  of  the  100-share  size  that  is 
currently  required  to  be  honored.  The 
Commission  has  favored  realistic 
display  of  size  at  least  since  the  early 
1980s. ^ 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  sections 
15A(b){6)  and  15A(b)(ll)  of  the  Act. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  1?  CFR  20O.30-3(a)(12). 
Margaret  H   *.JrFariand. 
Deputy  Secreiary. 
[FR  Doc  93-16116  Filed  7-7-93;  8:45  am] 
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Sett-Reguiatory  O'-ganlzations,  Notice 
of  Proposed  Ruie  Cbange  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Participation  in  the 
Irtermarket  Trading  System  by  T'^ird 
Market  Makers 

July  1, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  1, 1993,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 


UMI 


'  See  Secur.UM  Exchange  .\ct  Reisase  No.  16590 
(Febnury  19. 1980).  4S  FR  12391  S«ealjo 
SecuntiM  Exchange  Act  Release  No.  28450 
(September  18.  1990).  55  FR  39221. 


the  proposed  rule  change  as  described 
in  Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
purpose  of  the  proposed  rule  change  is 
to  require  third  market  makers  in 
exchange-listed  securities  and  register 
and  participate  in  the  Computer 
Assisted  Execution  System  ("CAES") 
and  the  Intermarket  Trading  System/ 
Computer  Assisted  Execution  System 
("ITS/CAES").  On  June  10, 1993,  the 
NASD  amended  the  proposed  rule 
change  to  clarify  that  only  third  market 
makers  registered  as  CQS  market  makers 
must  register  an  ITS/CAES  market 
makers.'  The  Commission  is  publishing 
this  notice  to  sohcit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulatory  Organizahon  s 
Statement  nf  the  Terms  of  Substance  of 
the  Proposed  Rule  Changs 

The  NASD  is  proposing  amendments 
to  Schedules  D  and  G  to  the  NASD  By- 
Laws  and  to  the  Rules  of  Practice  and 
Procedure  for  the  ITS/CAES  Automated 
Interface  to  require  third  market  m.akers 
registered  as  CQS  market  makers  in 
exchange-listed  securities  to  register  and 
participate  in  CAES  and  ITS/CAES^ 

n.  SeIf-Rf?ii!atorv  Oreani/ation"s 
Statement  of  thf  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing 
amendments  to  Schedules  D  and  G  to 
the  NASD  By-Laws  and  amendments  to 
the  Rules  of  Practice  and  Procedures  for 
the  rrS/CAES  Automated  Interface 
("ITS/CAES  Rules")  to  require  market 
makers  in  exchange-listed  securities  that 
register  as  Consolidated  Quotation 


'  Letter  from  Robert  Aber,  Vice  President.  General 
Counsel/Corporate  Subsidiaries.  NASD,  to  Elizabeth 
MacGregor,  Branch  Chief.  National  Market  System, 
Division  of  Market  Regulation.  Commission,  (June 
10.  1993). 

'Third  market  makers  make  overlhe-counter 
markets  in  securities  that  are  also  listed  and  traded 
on  an  exchange. 


,Sysrem  ("CQS")  market  makers  to 
parjcipate  m  CAES  and  m  ITS/CAES. 
The  amendments  wui  require 
registration  as  a  C\ES  market  maker  for 
those  members  registepid  in  CQS  for 
non-Rule  19r-3  securities  and 
registration  as  an  ITS'CA.ES  market 
msker  and  pfoticipation  in  the  ITS/ 
C\ES  system  by  CQS  market  makers  in 
Rule  19C-3  securities  traded  in  the  ITS 
linkage.^  The  proposal  also  will  require 
CQS  market  makers  to  input  minimum 
sizes  of  200  or  500  shares  in  their 
quotations  (depending  on  trading 
characteristics  of  the  securties),  and 
will  require  CQS  market  makers  to  abide 
by  excess  spread  parameters  as 
established  for  the  Nasdaq  market  in 
Part  \1  of  Schedule  D  to  the  By-Laws. 
The  N'.^SD  is  also  modifying  the 
operation  of  CAES  to  permit  market 
maker-to-market  maker  transactions 
through  the  system. 

The  NASD  IS  proposing  the  rule 
change  to  enhance  the  quality  and 
liquidity  of  the  th;;rd  market  and  to 
improve  opportunities  for  customers  to 
receive  autom.ated  executions  of  their 
orders  throuch  C.\F.S 

Additionally,  the  N.\SD  believes  that 
requiring  market  makers  in  ITS/CAES 
eligible  securities  to  participate  in  the 
linkage  will  make  ITS  a  more  effective 
national  market  linkage,  and  will  help 
eliminate  confusion  by  ivxchange 
participants  and  others  between  linked 
and  non-linked  market  makers. 
Participation  in  the  ITS/CAES  linkage 
will  enhance  the  quality  of  the  third 
market  by  making  the  quotations  by 
third  market  makers  in  Rule  19c-3 
exchange-listed  stocks  accessible  to 
other  exchange  participants.  Currently, 
the  quotes  of  all  Nasdaq  market  makers 
in  exchange-listed  securities  are 
consolidated  into  a  composite  third 
market  quote  and  disseminated  to 
vendors  and  to  the  floors  of  competing 
exchanges  on  CQS.  The  quotes  of 
Nasdaq  market  makers  tJ'iat  are  not  ITS 
linked  are  included  m  the  consolidated 
quote,  but  are  not  accessible  through  the 
facilities  of  rrs  or  ITS/CAES  to  other 
ITS  participants  or  ITS  market  makers. 
ITS  has  Its  own  display  of  quotations, 
available  only  to  ITS  participants,  and 
this  dual  system  of  quotation 
information  is  sometimes  confusing. 
When  other  m.nrket  centers  send  ITS 
commitments  to  the  NASD  in  response 
to  non-ITS  market  maker  quotes  seen 
through  CQS,  the  commitments  expire 


'Rule  19C-3  under  the  Act  precludes  off-board 
trading  restrictions  from  applying,  with  certain 
excepUons,  to  any  reported  security  which  was  not 
traded  on  an  excharKe  on  April  26,  1979,  or  which 
was  traded  on  an  exchange  on  April  26.  1979.  but 
which  ceases  tc  be  traded  on  an  exchange  for  any 
period  of  time  thereafter. 


unexecuted  and  the  other  market 
centers  may  believe  that  the  NASD 
market  maker  is  backing  away  from  its 
quotes.  The  NASD  believes  that  it  is 
desirable  to  remedy  this  confusion  and 
to  enhance  the  quality  of  the  third 
market  by  providing  access  to  all  third 
market  quotes  through  the  ITS/CAES 
linkage. 

Additionally,  the  non-ITS  market 
makers  are  not  presently  bound  by  the 
ITS  Plan  or  operating  procedures.  The 
ITS  Plan  contains  provisions  regarding 
treatment  of  trade-through  occurrences, 
block  trades,  pre-opening  procedures, 
and  resolution  of  ob\ious  errors  and 
intermarket  disputes.  Having  some 
NASD  market  makers  obliged  to  follow 
the  Plan  and  others  outside  the  scope  of 
its  appUcation  causes  confusion  and 
disparate  regulatory  treatment  that  will 
be  cured  by  the  instant  rule  proposal. 

The  NASD  is  also  proposing  to 
require  CQS  market  makers  to  input  size 
in  their  quotations  of  200  or  500  shares 
depending  on  trading  characteristics  of 
the  securities,  such  as  price,  volume, 
and  number  of  market  makers  in  the 
security,  and  to  impose  excess  spread 
parameters  comparable  to  those  in  the 
Nasdaq  market.  The  NASD  believes  that 
the  benefits  of  adopting  quality  of 
market  standards  related  to  size  of 
displayed  quotations  and  excess  spread 
parameters  are  i.'ivaluable  to  the 
development  and  maintenance  of  a 
quality  marketplace  for  exchange-listed 
securities. 

Finally,  the  NASD  is  modifying  the 
operation  of  CAES  to  permit  market 
maker-to-market  maker  executions 
vdthin  the  system.  Currently  the  system 
is  available  only  for  agency  orders,  and 
the  NASD  beUeves  that  with  mandatory 
participation  in  the  system,  it  is 
appropriate  for  market  makers  to  be  able 
to  access  each  other  through  the  system, 
reducing  reliance  on  telephone  contact, 
especially  in  times  of  market  stress. 

The  NASD  analyzed  the  effects  of  the 
rule  proposal  on  the  market  makers 
trading  exchange-listed  securities  but 
not  participating  in  ITS/CAES  and 
believes  that  the  costs  to  participants  in 
joining  the  TTS/CAES  link  and  the 
regulatory  burdens  incumbent  on 
members  to  comply  with  the  ITS  Plan 
and  rules  thereunder  are  outweighed  by 
the  benefits  to  the  market  as  a  whole 
and  to  the  contintiing  development  of  a 
national  market  system,  as  described  in 
Section  llA  of  the  Act.  The  NASD  met 
with  a  niunber  of  non-Unked  market 
makers  to  discuss  the  proposal  and  has 
received  indications  that  at  least  half  of 
the  market  makers  would  participate  in 
the  linkage,  and  the  more  active  market 
makers  (those  trading  more  than  50 
s'^curities)  would  most  likely 
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participate.  Accordingly,  the  NASD 
believes  that  the  proposal  is  appropriate 
and  the  burdens  on  firms  in  complying 
with  the  proposal  are  outweighed  by  the 
positive  im.pact  on  the  market  for  listed 
trading. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
llA(a)(l)(D).  llA{a){2)  and  15A{b)(6)  of 
the  Act.  Section  llA(a)(l)fD)  of  the  Act 
states  that  the  linking  of  all  markets  for 
qualified  securities  through 
communications  and  data  processing 
facilities  will  foster  efficiency,  enhance 
competition,  increase  the  information 
available  to  brokers,  dealers  and 
investors,  facilitate  the  offsetting  of 
investor's  orders  and  contribute  to  best 
execution  of  such  orders,  and 
subsection  (a)(2)  thereunder  directs  the 
SEC  to  facilitate  the  estabhshment  of  a 
national  market  system  for  qualified  ■ 
securities.  Section  1 5 A(b)(6)  requires 
that  the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  The 
proposal  to  require  all  CQS  market 
makers  to  participate  in  CAES  and  ITS/ 
CAES  will  enhance  the  national  market 
system  for  listed  securities  to  the  benefit 
of  market  participants  and  investors. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

As  discussed  above,  the  NASD 
believes  tliat  any  burdens  imposed  by 
the  proposed  rule  change  are  far 
outweighed  by  the  benefits  obtained 
from  the  changes.  Accordingly,  the 
NASD  beheves  that  the  proposed  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  purposes 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received 

in.  Date  of  tfTet.tivenes8  oFthe 
Proposed  Rulp  Change  and  Timing  for 

Comn]!<iSion  .Artirsn 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Conmiission.  •^50  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
pro\isions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  29,  1993. 

For  the  Comniission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  93-16117  Filed  7-7-93;  8:45  ami 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  7, 1993.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 


M5  U.S.C.  78sa5)(l)  (1988). 
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with  the  Securities  and  E.xchange 
Commissi  en  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC--93-5)  as  described  below.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rjils  change  through  June  30,  1P94 

I.  Self-Regulatorv'  Organization  « 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  ruie  change  modifies 
the  minimum  cash  Clearing  Fund 
contribution  for  members  that  deposit 
letters  of  credit  as  part  of  their  Clearing 
Fund  contributions  and  limits  the 
percentage  of  a  member's  required 
Clearing  Fund  contribution  that  may  be 
collateralized  with  letters  of  credit.^ 

II.  Self-Regulatorv'  Organizatinn's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Li  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  modifies 
the  minimum  cash  contribution  for 
NSCC  clearing  members  that  use  letters 
of  credit  as  part  of  their  Clearing  Fimd 
contributions  from  $50,000  to  the 
greater  of  $50,000  or  10%  of  their 
required  Clearing  Fund  deposit  up  to  a 
maximum  of  $1,000,000.  In  addition, 
the  proposal  provides  that  only  70%  of 
a  member's  required  deposit  may  be 
collaterahzed  with  letters  of  credit.^  The 


rule  change  also  makes  certain 
nonsubstantive  drafting  changes,  such 
as  adding  headings  to  the  Clearing  Fund 
formula  section,  for  purposes  of  clarity. 
The  effect  of  the  proposed  rule  change 
should  be  to  increase  the  Uquidity  of  the 
Clearing  Fund  and  to  limit  NSCC's 
exposxire  to  risks  associated  with 
reliance  on  letters  of  credit. 

Since  obtaining  temporary  approval  of 
the  original  filing,  NSCC  has  filed 
Clearing  Fund  composition  reports  with 
the  Commission.  Since  December  31, 
1989,  NSCC  has  observed  the  following 
changes  in  the  composition  of  the 
Clearing  Fund  as  a  result  of  the  new 
requirements: 

1.  Cash  deposits  have  increased  by 
approximately  175%; 

2.  Securities  deposits  have  increased 
in  value  by  approximately  120%;*  and 

3.  Letter  of  credit  deposits  have 
declined  by  approximately  51%.' 

NSCC  states  that  the  proposal  is 
consistent  with  its  requirements  under 
Section  17A  of  the  Act  because  it 
enhances  NSCC's  abiUty  to  safeguard 
securities  and  funds  in  its  custody  or 
imder  its  control. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  new  written  comments  have  been 
solicited  or  received."  NSCC  will  notiiy 
the  Commission  of  any  \Mitten 
comments  it  receives. 


UMI 


'The  proposed  rul«  change  origiA^ly  was  filed  in 
October  of  1989  and  was  approved  temporarily 
thicagh  December  31, 1990.  Seciirities  Exchange 
Act  Release  No.  27664  (Januarv  31.  1990),  55  FR 
4297  IFUe  No.  SR-NSCC-89-16i.  Subsequently,  the 
Commission  granted  three  extensions  to  the 
temporary  approval  to  provide  the  Commission  and 
NSCC  sufficient  time  to  review  and  to  assess  the  use 
of  letters  of  credit  as  Qearing  Fund  collateral. 
Securibes  Exchange  Act  Release  Not.  28727 
(December  31 ,  1990).  58  FR  718  [File  No.  SR- 
NSCC-90-2-;   29389  (June  28,  1991).  56  FR  30953 
(FUa  No.  SR-NSCC-91-041;  and  30883  Quly  1. 
1992),  57  FR  30521  (FUe  No.  SR-NSCC-92-051. 

'  Prior  to  this  rule  filing,  NSCC'I  rules  contained 
no  provision  limiting  the  percentage  of  a  Qearfng 
Member's  required  Qearing  Fund  deposit  that 
could  be  collateralized  with  letters  of  credit. 


*  Securities  eligible  for  deposit  as  Clearing  Fund 
collateral  include  U.S.  or  municipal  bonds  in  the 
first  or  second  rating  of  any  nationally  known 
statistical  service.  NSCC  Rule  4,  Section  1. 

'  In  October  of  1989  when  the  Commission 
initially  granted  temporary  approval  of  NSCC's 
proposal,  letters  of  credit  accounted  for  76%  of  the 
total  dollar  value  of  required  Qearing  Fund 
deposits.  By  May  28, 1993,  letters  of  credit 
accounted  for  less  than  30%.  During  the  period 
from  June  1, 1992,  to  May  28. 1993,  letters  of  aedit 
accounted  for  an  average  of  30.49%  of  the  total 
dollar  value  of  required  Clearing  Fund  deposits, 
and  for  no  month  during  that  period  did  the  portion 
of  letters  of  credit  used  for  required  Qearing  Fund 
deposits  rise  above  34%.  Letter  frcm  Karen  L. 
Saperstein,  Vice  President/Director  of  Legal  & 
Associate  General  Counsel,  NSCC.  to  Jerry  W. 
Carpenter,  Branch  Chief,  Division.  Commission 
Oune  10, 1993). 

'  In  a  previous  filing  of  this  proposal,  NSCC 
received  a  letter  from  Wedbush  Morgan  Securities, 
Inc.  Wedbush  opposed  the  proposal  because  it 
believed  the  proposal  would  increase  its  cost  of 
posting  collateraJ.  Letter  fr«m  Edward  W  Wedbush, 
Pnsident.  Wedbush  Morgan  Securities,  Inc.,  to 
David  F.  Hoyt.  Assistant  Secretary,  NSCC 
(November  9,  1989). 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3;(F)  of  the  Act 
requires  that  a  clearing  agency's  rules  be 
designed,  among  other  things,  to  protect 
investors  and  the  public  interest.^  As 
discussed  below,  NSCC's  proposal  to 
limit  the  use  of  letters  of  credit  to 
collateralize  cleanng  fund  obUgations 
will  make  NSCC's  clearing  fund  more 
liquid.  A  liquid  clearing  fund  is 
necessary  to  ensure  the  safety  and 
soundness  of  a  clearing  agency, 
particularly  in  times  of  market  stress 
when  the  risk  of  member  default  is 
greatest.  Thus,  the  proposal  is  consistent 
v«th  NSCC's  requirements  under  the 
Act  with  regard  to  protecting  the 
interests  of  investors  and  of  the  public. 

Although  letters  of  credit  are  a  useful 
means  of  funding  clearing  agency 
guarantee  deposits,  tiieir  unrestricted 
use  may  present  risks  to  clearing 
agencies.  Because  letters  of  credit  reflect 
the  issuer's  promise  to  pay  funds  upon 
presentation  of  stipulated  documents  by 
the  holder  [i.e..  the  clearing  agency),  a 
clearing  agency  holding  letters  of  credit 
will  be  exposed  to  risk  should  the  issuer 
default,  become  insolvent,  or  simply 
refuse  to  honor  its  promise  to  pay.' 
Furthermore,  because  the  issuer  may 
defer  honoring  a  payment  request  until 
the  close  of  business  on  the  third 
banking  day  following  receipt  of  the 
required  documents,*  the  clearing 
agency  either  may  have  to  await 
pav'ment  or  may  have  to  seek  alternative 
short-term  financing  pending  the 
issuer's  payment.  This  waiting  period 
could  compromise  a  clearing  agency's 
liquidity  and  thereby  could  hinder  its 
ability  to  meet  its  payment  obUgations 
on  a  timely  basis.  OverreUance  en 
letters  of  credit  to  collateralize  clearing 
fund  obligations  was  cited  in  the  1990 
GAO  Report  on  the  national  clearance 
and  settlement  system  as  a  factor  that  is 


'  15  U.S.C.  78q-l(b)(3)(F)  (1988). 

'  This  problem  was  discussed  by  the  General 
Accounting  Office  ("GAO")  in  a  report  on  clearance 
and  settlement  refonn.  The  GAO  noted;  "Letters  of 
credit  are  considered  less  liquid  than  cash  or  cash 
equivalents  because  banks  that  issue  letters  of  credit 
may  choose  not  to  honor  them."  G.*lO  Report. 
Qearance  and  Settlement  Reform:  The  Stock. 
Options,  and  Futures  vijjkets  are  Still  at  Fisk  33 
(April  19<»0j  iheiein-if -T  GAO  Report"].  A  bank's 
failure  to  honor  a  letter  of  crpdil,  of  course,  could  . 
have  dire  consequences  for  its  reputation  and  credit 
.<itanamg. 

'For  example,  pursuant  to  N'ew  York's 
cndiSca'Jon  of  L'nifo.-m  Commercial  Code  ("U.CC." 
s«*:tioti  "V-llZiall),  a  bank  to  which  a  demand  has 
bi'en  made  for  pav-m-'nt  under  a  letter  of  credit  may. 
wi'iioul  bree'-hing  it.s  duty  ur.d^r  the  letter  of  credit. 
d^f«r  p^>7i:en!  ucul  the  third  banking  day  alter 
rwtfipt  of  '-he  required  d.-.cuments.  N.Y.  U.CC  5- 
112(l,ii)(N'YCLS  1933). 
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putting  the  markets  at  risk.i°  The  GAO 
noted  proposals,  however,  including  the 
one  approved  herein,  that  are  designed 
to  ameliorate  the  problem.'* 

As  indicated  above,  since  the 
proposal  first  received  temporary 
approval.  NSCC  has  experienced 
significant  increases  in  the  use  of  cash 
and  eligible  securities  as  required 
Clearing  Fund  deposits.  Because  cash 
and  eligible  securities  are  more  liquid 
than  letters  of  credit,  the  enhanced  level 
of  such  deposits  helps  to  ensure  the 
liquidity  of  NSCXZ's  Clearing  Fund  in  the 
event  of  a  major  member  insolvency, 
catastrophic  loss,  or  major  settlement 
loss.  By  reducing  reliance  on  letters  of 
credit  and  thereby  increasing  the 
liquidity  of  its  Clearing  Fund.  NSCC's 
proposal  should  help  it  to  fulfill  its 
responsibilities  under  the  Act  to  protect 
investors  and  the  public.  Therefore,  the 
Commission  is  approving  the  proposal. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  because  accelerated  approval 
of  the  proposal  will  keep  effective 
NSCC's  rjles  that  help  reduce  the 
exposure  of  NSCC's  Clearing  Fund  to 
the  potential  hquidity  risks  associated 
with  using  letters  of  credit  to 
collaterahze  members'  Clearing  Fund 
obligations.  Moreover,  since  it  was  first 
introduced  in  1989,  NSCC's  proposal 
has  been  open  for  pubUc  comment  and 
has  elicited  only  one  opposing 
comment.  Thus,  the  Commission  does 
not  foresee  that  approval  of  the  proposal 
will  elicit  further  opposition. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v^Titten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretar}',  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
(-nange  that  are  filed  with  the 
Commission,  and  all  written 
c  ommunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  m,ay  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.SC.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 


4 -C  Fifth  Street,  NW..  Washington.  IX 
20549.  Copies  of  such  fiUng  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  All 
submissions  should  refer  to  File  No. 
SR-NSCC-93-5  and  should  be 
submitted  by  July  29, 1993. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  fihng  is  consistent  with  the  Act  and 
in  particular  with  section  17A  of  the 
Act. 

/( is  therefore  ordered,  pursuant  to 
section  19(b(2)  of  the  Act,'*  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-93-5)  be.  and  hereby  is. 
approved  through  June  30. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  93-16056  Filed  7-7-93;  8:45  am] 
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Ranson  Equ'fy  ana  Treasury  Sec. 
Trust.  Series  i  ani  SubsequP'-;  S 
et  al.,  Notice  of  ADp.icstion 

July  1,1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


f-s 


APPUCANTS:  Ranson  Equity  and 
Treasury  Securities  Trust.  Series  1  and 
Subsequent  Series  (the  "Trust"),  and 
Ranson  Capital  Corporation  ("Ranson") 
or  a  sponsor  controlled  by  or  under 
common  control  with  Ranson 
(collectively  with  Ranson.  the 
"Sponsor"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  14(a)  and  19(b) 
of  the  Act  and  rule  19b-l  thereunder. 
SUMMARY  OF  APPUCATiON:  Applicants 
seek  an  order  (a)  exempting  the  Sponsor 
from  having  to  take  for  its  ovra  account 
or  place  with  others  $100,000  worth  of 
units  in  the  Trust  and  (b)  permitting  the 
Trust  to  distribute  capital  gains 
dividends  within  a  reasonable  time  after 
receipt. 

FILING  DATE:  The  application  was  filed 

on  April  9.  1993, 

HEARING  OR  NOTIRCATION  OF  HEArInG:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


'°  See  G.AO  Rsport,  supra  note  7  at  33-34. 
"W  at34. 


'  15  U.SC.  78s(b)(2)  (1988). 

'  17  CFR  200.3&-3(a)(12)  (1992). 


Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on  July 
26.  1993.  and  should  be  accompanied 
by  proof  of  service  on  the  applicants,  in 
the  form  of  an  affidavit  or.  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Apphcants.  120  South  Market.  Suite 
450.  Wichita.  Kansas  67202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Office  of  Investment  Company 
Regulation.  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1 .  The  Trust  will  consist  of  a  series  of 
unit  investment  trusts,  each  of  which 
will  be  similar  but  separate  and 
designated  by  a  different  series  number 
("Trust  Series").  The  objective  of  each 
Trust  Series  is  to  protect  capital,  and  to 
provide  income  and/or  capitol 
appreciation  through  investments  in 
equity  securities  and  zero  coupon 
obUgations.  Each  Trust  Series  wi-ll  be 
registered  under  the  1940  Act.  and 
under  the  Securities  Act  of  1933  by  a 
registration  statement  on  Form  S-6. 

2.  Each  Trust  Series  will  be  created 
pursuant  to  a  trust  agreement  which 
will  contain  information  specific  to  that 
Trust  Series  and  which  will  incorporate 
by  reference  a  master  trust  indenture 
between  the  Sponsor  and  a  financial 
institution  that  is  a  bank  within  the 
meaning  of  section  2(a)(5)  of  the  Act  and 
that  satisfies  the  criteria  of  section  26(a) 
of  the  Act  (trust  agreement  and  master 
trust  indenture  collectively,  the  "Tru:,i 
Agreement"). 

3.  Each  Trust  Series  will  be  sponsored  - 
by  the  Sponsor.  The  Sponsor  will 
deposit  zero  coupon  obhgations  and 
equity  securities  (collectively  with  the 
zero  coupon  obligations.  "Securities") 

in  the  Trust  Series  at  the  price 
determined  by  an  independent 
evaluator.  The  Sponsor  expects  to 
deposit  in  each  Trust  Series 
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substanrsaiiy  more  than  $100,000 
aj^regata  value  of  Securities  Ail  ze.T) 
coupon  obligations  in  <iny  one  Trust 
Senes  will  have  essf  ntiaily  identical 
matur.ties.  and  ihe  Sponsor  will 
pur?  base  ail  St^urities  from  third 
parties. 

4  Sioiuitaneously  with  the  deposit  of 
Secunues  in  a  Trust  Series,  the  Trustee 
will  dehver  to  the  Sponsor  registered 
certificates  for  units  ("Units")  which 
will  represent  the  entire  ownership  of 
the  Tn;?.t  Senes  'owners  of  such  Units 
are  hereinafter  referred  to  as 
"Unitholders").  The  Units  in  turn  will 
be  offered  for  sale  to  the  public  by  the 
Sponsor  following  the  effectiveness  of 
the  registration  statement  relating  to  the 
Trust  Series,  and  clearance  by  the 
securities  authorities  of  the  various 
states.  Applicants  intend  to  offer  each 
Trust  Series  to  the  Pi:blic  initially  at 
prices  based  on  the  closing  sale  prices 
of  listed  equity  securities  and  the  ask 
prices  of  over-the-counter  traded  equity 
securities  selected  for  deposit  in  the 
Trust  Series,  plus  the  offering  side  value 
of  the  zero  coupon  obligations 
contained  therein,  plus  a  sales  charge. 

5.  On  the  initial  date  of  deposit  of  the 
Securities  in  a  Trust  Series,  the  Sponsor 
will  establish  a  proportionate 
relationship  between  the  zero  coupon 
obigations  and  the  equity  securities  in 
the  Trust  Series.  This  percentage 
relationship  will  be  set  forth  in  the 
prospectus  and  in  each  Trust 
Agreement.  Under  the  Trust  Agreement, 
the  Sponsor  may  deposit  additional 
Securities  m  the  Trust  Series,  which 
additional  deposit  will  maintain  the 
proportionate  relationship  between  the 
zero  coupon  obajjations  and  the  eqiiity 
securities  m  the  Trust  Series.  A  deposit 
of  additional  Securities  subsequent  to 
the  initial  date  of  deposit  may  result  in 
a  potential  corresponding  increase  in 
the  number  of  Units  outstanding.  Such 
Units  may  be  offered  for  sale  to  the 
public  continuously  by  means  of  the 
prospectus. 

6.  tich  Tnist  Series  will  consist  of  the 
Securities,  accrued  and  undistributed 
income,  dividends,  and  undistributed 
cash.  The  Trust  will  be  structtired  so 
that,  on  the  specified  maturity  date  for 
each  Trust  Series,  the  initial 
Unitholders  (investors  who  purchased 
Units  on  the  first  date  they  are  offered 
for  sale)  will  receive  back  at  least  the 
total  amount  of  their  original  investment 
in  the  Trust  Senes.  including  the  sales 
charge.  To  that  end,  the  principal  value 
of  the  rnatunnB  zero  coupon  obligations 
in  each  Tvdsx  S*^nes  will  at  least  equal 
the  original  purt±a<;e  pnce  of  the  Units 
of  trie  Trjst  Senes 

7.  The  Trust  v\Til  redeem  Units  at 
prices  based  on  the  aggregate  bid  side 


evaluation  of  the  zero  coupon 
obligations,  the  closing  sale  prices  of 
listed  equity  securities,  and  the  bid 
prices  of  over-the-counter  traded  equity 
securities. 

8.  Although  not  obligated  to  do  so,  the 
Sponsor  intends  to  maintain  a 
secondary  market  for  Units  of  each 
Trust  Series.  The  secondary  market  will 
be  based  on  the  aggregate  bid  side 
evaluation  of  the  zero  coupon 
obligations,  the  closing  sale  prices  of 
listed  equity  securities,  and  the  bid 
prices  of  over-the-counter  traded  equity 
securities,  plus  a  sales  charge.  Such  a 
secondary  market  will  reduce  the 
number  of  Units  tendered  to  the  Trxistee 
for  redemption  and  alleviate  the  need  to 
sell  portfolio  securities  to  raise  the  cash 
necessary  to  meet  such  redemptions.  In 
the  event  that  the  Sponsor  does  not 
maintain  a  secondary  market,  the  Trust 
Agreement  will  provide  that  the 
Sponsor  will  not  instruct  the  Trustee  to 
sell  zero  coupon  obligations  from  any 
Trust  Series  imtil  equity  securities  have 
been  liquidated  in  order  not  to  impair 
the  protection  provided  by  the  zero 
coupon  obligations,  unless  the  Trustee 
is  able  to  sell  such  zero  coupon 
obligations  and  still  maintain  at  least 
the  original  proportional  relationship  to 
Unit  value,  and  that  zero  coupon 
obligations  may  not  be  sold  to  meet 
Trust  expenses. 

Applicants'  Legal  Analysis 

1.  Section  14(a)  of  the  Act  provides, 
in  pertinent  part,  that  no  registered 
investment  company  shall  make  a 
public  offering  of  its  securities  unless 
such  company  (a)  has  a  net  worth  of  at 
least  $100,000  or  (b)  ensures  to  the 
satisfaction  of  the  SEC  and  as  a 
condition  of  registration  of  its  securities 
under  the  Securities  Act  of  1933  that;  (i) 
After  the  effective  date  of  such 
registration  statement  such  company 
will  not  issue  any  security  or  receive 
any  proceeds  of  any  subscription  for  any 
security  until  not  more  than  25 
responsible  persons  have  made  firm 
agreement  to  purchase  securities  in  an 
aggregate  net  amount  which  will  give 
the  company  a  net  worth  of  at  least 
SlOCOOO;  (ii)  such  amount  wrill  be  paid 
into  such  company  before  subscriptions 
will  be  accepted  from  any  persons  in 
excess  of  25;  and  (iii)  arrangements  will 
be  made  whereby  any  amount  paid  in, 
as  well  as  any  sales  load,  will  be 
refunde(^to  any  subscriber  on  de.nnand 
without  any  deduction  in  the  event  that 
the  net  proceeds  received  by  the 
company  do  not  result  in  the  company 
having  a  net  worth  of  at  least  SlOO.OOO 
within  90  days  after  such  registration 
statement  becomes  effective. 


2.  Apphcants  contend  that,  bt.arjse 
the  Sponsor  will  deposit  substantially 
more  than  $100,000  of  Secu-'ities  m 
each  Trust  Series,  applicants  will 
comply  with  section  14(a]  of  the  Act. 
However,  apphcant.<;  ^'-knowledge  that 
the  Commission  has  interpreted  section 
14(a)  as  requiring  that  the  Loitial  capital 
investment  in  an  investment  company 
be  made  without  any  intention  to 
dispose  of  the  investment.  Under  this 
interpretation,  a  Trust  Senes  would  not 
satisfy  section  14(a)  because  of  the 
Sponsor's  intention  tc  sell  all  the  Units 
thereof.  Applicants  request  an 
exemption  to  the  extent  that  section 
14(a)  would  require  the  Sponsor  to  take 
SlOO.OOO  worth  of  Units  either  for  its 
own  account  or  under  an  investment 
letter. 

3.  Applicants  will  comply  in  all 
respects  with  the  requirements  of  rule 
14a-3,  which  provides  an  exemption 
from  section  14(aj,  except  that  the  Trust 
will  invest  in  equity  securities,  and 
hence  will  not  restrict  its  portfolio 
investments  to  "eligible  trust 
securities." 

4.  Section  19(b)  of  the  Act  and  rule 
19b-l  thereunder  provide  that  no 
registered  investment  company  may 
distribute  long-terra  capital  gains  more 
than  once  every  twelve  months. 
Applicants  state  that  the  provisions  of 
section  19fb)  and  rule  19b-l  thereunder 
were  designed  to  remove  the  temptation 
to  realize  capital  gains  on  a  frequent  and 
regular  basis,  and  ^o  eliminate  attempts 
by  investment  advisers  to  lime 
distributions  to  be  advantageous  to 
shareholders  Applicants  also  contend 
that  there  was  concern  that  investors 
would  be  confijsed  bv  a  failure  to 
distinguish  between  regular 
distributions  of  capital  gains  and 
distributions  of  investment  income. 

5.  Rule  19b-l(c).  under  certain 
circumstances,  excepts  a  unit 
investment  trust  investing  in  "eligible 
trust  securities."  as  defined  in  nile  14a- 
3(b)  of  the  .\ct,  from  the  requirf^ments  of 
mle  19b-l.  .Applicants  assert  that  this 
exception  recognizes  that  the  danper  of 
making  manipulative  capital  gains 
distributions  which  are  detrimental  to 
Unitholders  is  hnzfiiy  eliminated  for 
unit  investment  trusts.  For  such  tru,sts, 
the  conditions  under  which  capital 
gains  are  realized  are  beyond  the 
Sponsor's  control,  and  the  capital  gains 
are  identified  clearly.  However,  the 
exception  provided  by  rule  19b-l(c) 
does  not  apply  to  the  Trust  because  the 
Trust  does  not  intend  to  invest  m 
"eligible  trust  securities."  Apphcants 
request  an  exemption  from  role  19b-l  to 
the  extent  necessary  to  permit  capital 
gams  earned  in  connection  with  the  sale 
of  equity  securities  to  be  distributed  to 
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Unitholders  along  with  the  Trust's 
regular  distributions. 

6.  Applicants  submit  that  the  dangers 
which  section  19fb)  and  rule  19b-l  are 
designed  to  prevent  do  not  exist  in  the 
Trust.  Any  gains  from  the  sale  of  equity 
securities  would  be  triggered  by  the 
need  to  meet  Trust  expenses  or  by 
requests  to  redeem  Units,  events  over 
which  the  Sponsor  and  Trust  have  no 
control.  Applicants  state  that  the 
Sponsor  has  control  over  the  actual 
redemption  of  Units  to  the  extent  it 
makes  a  market  in  Units.  However, 
applicants  further  state  that  the  Sponsor 
has  no  incentive  to  redeem  or  to  permit 
the  redemption  of  Units  in  order  to 
generate  capital  gains  for  the  purpose 
section  IGCb)  and  rule  19b-l  were 
designed  to  protect  against.  Aside  from 
the  facts  that  the  Sponsor  intends  to 
maintain  a  secondary  market  and  that 
the  current  realization  and  distribution 
of  gains  is  not  an  objective  of  the  Trust, 
applicants  assert  that  cash  generated 
from  the  sale  of  equity  securities  will  be 
used  to  pay  expenses  and  to  meet 
redemptions  and  will  not  generate 
distributions  to  Unitholders.  Moreover, 
applicants  contend  that  because 
principal  distributions  are  indicated 
clearly  in  accompanying  reports  to 
Unitholders  as  a  return  of  principal  and 
are  relatively  small  in  comparison  to 
normal  distributions,  there  is  a  httle 
danger  of  confusion  from  failure  to 
differentiate  among  distributions. 
Applicants  also  assert  that  any  retention 
of  capital  gains  until  year-end  would  be 
to  the  detriment  of  Unitholders. 
7.  Applicants  contend  that  the 
requested  exemption  is  consistent  with 
the  purposes  and  pohcies  of  the  Act. 
and  would  be  in  the  best  interests  of  the 
Unitholders. 


DEPARTMEN-^  0?  "^'HikNSPORTATION 

Qff>p  c'  thi-*  Sec'-etE-y 

F  tress  Dete'''-,..-,at.cn  oJ  Northwest 

Seaplanes  I'lc 

AGENCY:  Department  of  Transportation. 
ACTION;  Notice  of  commuter  air  carrier 
fitness  determination — order  to  show 
cause. 


S  jMS'ictY :  The  Department  of 
Transportation  is  proposing  to  find  that 
Northwest  Seaplanes,  Inc.,  is  fit,  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(e)  of  the 
Federal  Aviation  Act. 

r  ESPOUSES  .\11  interested  persons 
wisuiiig  lu  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  P-56.  room  6401,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  serve 
them  on  all  persons  fisted  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  Julv  16,  1993. 

FOR  FURTHER  INFORMATION  CON'AC-!':  Mr. 

James  A.  Lawyer,  Air  Carrier  i-itness 
Division,  Department  of  Transportation, 
400  Seventh  Street,  SW..  Washington, 
DC  20590,  (202)  366-1064. 

Dated:  July  1, 1993. 
Patrick  \',  Murphy, 

Acung  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[PR  Doc.  93-16092  Filed  7-7-93;  8:45  am) 
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.Applicants'  Condi;;o;is 

Applicants  agree  that,  as  a  condition 
of  the  order,  applicants  will  comply  in 
all  respects  with  the  requirements  of 
rule  14a-3,  except  that  the  Trust' will 
not  restrict  its  portfoho  investments  to 
"eligible  trust  securities." 

For  the  Commission,  by  the  Division  of 
Investment  .Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  93-16118  Filed  7-7-93;  8:45  am] 
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Federal  Aviation  Adn-m'St'et'On 
[Summa'^  Not  c*"  Nc  pe 5(3- 2&1 

Petitions  for  Exernptior,  S.j-^-v-ri-v  z' 
Petitions  Received;  D;spos''icns  c* 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
AC  ION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 


participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  28. 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. .  800 

Independence  Avenue.  SW.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  July  1. 1993. 
Donald  P.  Byme, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemption 

Docket  No.:  n7CE. 

Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
23.181(b). 

Description  of  Relief  Sought:  To  allow 
amendment  of  the  Model  525  type 
certificate  utilizing  the  direction 
stability  damping  criterion  of  §  25.181 
in  lieu  of  the  dampening  criterion  of 
§  23.181(b). 

DocJcef  No.;  18114. 

Petitioner:  Federal  Express 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
121.547  and  121.583. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  2600  to  allow 
Federal  Express  Corporation  to  carry 
reporters,  photographers  or  journalists 
aboard  its  Boeing  B-747  aircraft  without 
complying  with  the  passenger  carrying 
requirements  of  part  121  of  the  FAR. 

Docket  No.:  21780. 

Petitioner:  Civil  Air  Patrol. 

Sections  of  the  FAR  Affected:  14  CFR 
61,118. 
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Description  rf  Rebef  Snuzht  To 
"xtpnd  Exemption  No,  4042  to  allow  the 
'VwA  Air  Pa*Tc!,  Inc  iC\P)  to  continue 
'0  he  r*'iT.'ju-<;ed  ''*  fuel,  oil  and 
n"d.;;ter.ar.">'  expenses  while  serving  on 
official  C-VP  missions. 

Docket  So:  27155. 

Petitioner.  Saab  Aircraft  AB         

Sections  of  the  FAF  Affected  14  CFR 
25.562. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  5623  to  allow  for 
the  Saab  2000  airplane,  relief  for  the 
HIC  requirements  for  front  row 
passenger  seats,  and  from  the  floor 
deformation  requirements  for  cockpit 
seats. 

DocJcet  No.  27325. 

PetJtioner:  United  States  Parachute 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(b)  {2)(ii)  and  (3). 

Description  of  ReHef  Sought:  To  allow 
United  States  Parachute  Association 
individual  and  group  members  to  jump, 
using  ram-air  canopies,  in  static  line 
direct  deployment,  without  the  aid  of 
the  assist  device  proscribed  in  the 
regulations. 

Docket  So:  27329. 

Petitioner:  Comair  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
135.167  (a)(2).  (b)  and  (c). 

Description  of  Relief  Sought:  To  allow 
Comair  to  conduct  extended  over  water 
operations  on  Gulf  Route  26  and  Jet 
Route  58  (or  as  modified  by  the  FAA) 
on  scheduled  revenue  flights,  without 
certain  emergency  survival  equipment 
currently  required  by  the  regulation  i.e. 
life  rafts,  pyrotechnic  signaling  devices, 
survival  Idts,  emergency  food  and  water 
rations  and  an  emergency  locator 
transmitter. 


Dispr 


ions  of  Petitions 
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DoCf.'ii  S'j.:  ^4770. 

Petitioner:  Flight  Safety  IntemationaL 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(b)(1);  61.57  (c)  and 
(d);  61.58  (b)(2)  and  (c)(1);  61.63  (c)(2). 
{Q)(2)and(3];61.65(d]and(g); 
61.67(d)(2):  61.163(a);  61.919(c);  and 
Appendix  B  of  part  61. 

DpscripUon  of  Relief  Sought/ 
D:spos!Uon:  To  extend  Exemption  No. 
5324  to  allow  Flignt  Safety  International 
(FSn  to  use  F,\.^-approved  simulators  to 
meet  certain  trainiTig  requirements  of 
the  affected  regulations. 

Granf,  June  25,  1993,  Exemption  No. 
5324A. 

Docket  No.:  26A19. 

Petitioner:  DHL  Airways.  Inc 

Sections  of  the  FAR  Affected:  14  CFR 
121.503. 121.505.  and  121.511, 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 


5296  to  permit  DHL  Airways,  Lac. 
(DHL),  a  supplemental  air  canier,  to 
operate  in  accordance  with  §121.471, 
which  specifies  flight  and  duty  time 
limitations  applicable  to  a  domestic  air 
carrier. 

Grant,  June  23,  1993,  Exemption  No. 
5296B. 

(FR  Doc.  93-16097  Filed  7-7-93;  845  am) 
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Notice  c*  (ntent  T©  Pjl-  on  Application 

To  'mpose  sf^d  wis  the  Revenue  From 

3  Passe'-g**'  rac-i'y  Change  (FFC)  at 
Key  -ieid;  Mer'dian,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Key  Field  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  ff»ub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  9, 1993. 
/  'JCf-rSSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson.  Mississippi  39208-2306 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  mu.<«t 
be  mailed  or  delivered  to  Mr.  Tom 
Williams,  Executive  Director  of  the 
Meridian  Airport  Authority  at  the 
following  address:  Meridian  Airport 
Authority.  Post  Office  Box  4351, 
Meridian.  Mississippi  39304-43  51 

Air  carriers  and  tbreign  air  carriers 
may  submit  copies  of  vmtten  comments 
previously  provided  to  the  Meridian 
Airport  AuUiority  under  §15823  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Principal  Engineer,  FAA 
Airports  District  Office.  120  North 
Hangar  Drive,  Suite  B.  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965— 4628.  The  application 
may  be  reviewed  in  person  at  \his  same 
location. 

SUPPLEMeNTAP»  (NFOHMATHDN:  The  r'AA 

proposes  to  rule  and  mvites  pubhc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Key 
Field  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  DC  of  the  Omnibus 


B'jdgpt  Reconciliation  Act  of  199C) 
'P-;h  L.  101-508)  and  part  158  of  the 
Fedfrsl  Aviation  Rpgulations  (14  CFR 
part  1=^R). 

On  f'dne  29,  I'-^gS,  the  F.AA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Meridian  .Airport 
.^uihohty  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  F.A.^  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  19,  1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  June  1, 

1994 
Proposed  charge  expiration  date:  July  9, 

1996 
Total  estimated  PFC  revenue:  $158,973 
Brief  description  of  proposed  projecUs): 

1— Overlay  Runway  4>'22 

2 — Overlay  north  1500  feet  of  taxiway 
B 

3 — Overlay  terminal  aircraft  parking 
apron 

4 — Renovate  terminal  building — 
phase  2A 

5 — Acquire  security  vehicle 

6 — Install  runway/taxiway  guidance 
signs 

7 — Acquire  passenger  access  lift 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  None 

Any  person  may  Ln-pect  the 
application  in  person  at  the  FAA  office 

listed  ebcve  'ir^de:  FOR  further 
WFORMATKDN  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  tlie  application,  notice 
and  other  documents  germane  to  the 
application  m  person  at  the  office  of  the 
Meridian  Airport  Authcntv,  Terr"iinal 
Building,  Key  Field.  2811  Highway  11 
South.  Meridian,  Mississippi  39304. 

Issued  in  Atlanta,  Georgia,  on  y.me  29, 
1993 

Dell  T.  Jemigan, 

Manager.  Planning  and  Development  Brr.nih. 

.Ai.'j.iorts  Division.  Southern  Region. 

:FR  !>?€.  93-16098  Filed  7-7-93.  ^  45  ami 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
McGhee  Tyson  Airport,  Knoxviile,  TN 

AGENCY:  Federal  Aviation 

.Administration  (FAA),  DOT, 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  Tha  F.\A  proposes  to  rale  and 
invites  pubUc  comment  on  the 
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application  'n  :rr;py,'>'  a-i  use  the 
revenue  from  a  FTC  at  MrGhee  Tyson 
Airport  unH.pr  t'  >'  p- >.  ^    r;s  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L  101-508)  and  part  158  of  the  Federal 
.\viation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 

r  Hefnrfl  August  9,  1993. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  follov^ing 
address:  Memphis  Airports  District 
Office,  2851  Directors  Cove,  suite  #3, 
Memphis.  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Terry  Igoe, 
Executive  Director  of  the  Metropolitan 
Knoxville  Airport  Authority  at  the 
following  address.  McGhee  Tyson 
Airport,  P.O.  Box  15600,  Knoxville. 
Tennessee  37901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Knoxville  Airport  Authority  under 
S  1  =5fl  2'^  nf  per*  1 S8 
rOR  TL-mThep  iSFORJMATION  CON'ACT: 
Memphis  Airports  District  Office; 
ATTN:  Mr.  Jerry  O.  Bowers,  Planner; 
2851  Directors  Cove,  suite  #3;  Memphis. 
Tennessee  38131-0301;  Telephone 
number  (901)  544-3495.  The 
application  may  be  reviewed  in  person 
nt  this  location. 

SJPPl£MEMTARY  INFORMAT-ON:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
McGhee  Tyson  Airport  under  provisions 
of  'he  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  DC  of  the 
Omnibus  Budget  Reconriliaticn  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  June  22,  1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Metropolitan  Knoxville 
Airport  Authority  was  substantially 
complete  within  ti.e  requirements  of 
§  158.25  of  part  153.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
October  6,  1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3  00 
Proposed  charge  effective  date:  October 

1. 1993 
Proposed  charge  expiration  date: 

September  30, 1996 
Total  estimated  PFC  revenue: 

$5,681,615 


Brief  description  of  proposed  project(s): 
"IMPOSE-ONLY"  PKOJECTS: 
4 — Acquire  property  for  futiire 

runway  development. 
5B&5C — Terminaj  Improvements 

(Restroom  expansion  and 

rehabilitation  and  roadway 

retaining  wall  stabihzation). 
6E — Strengthen  Taxiway  "A". 
9 — Expand  snow  removal  equipment 

maintenance  and  storage  building. 
10— Replace  4  snow  removal/ice 

control  vehicles. 
"IMPOSE  AND  USE"  PROJECTS: 
1 — Reconstruct/overlay  terminal 

access  roads. 
2 — Conduct  update  to  master  plan 

and  FAR  Part  150  noise 

compatibihty  study. 
3 — Implenvent  existing  Noise 

Compatibility  Program. 
5A — Install  wheel  chair  hfts  on  each 

concourse. 
6A — Reconstruct  Taxiway  "B-2". 
6B — Replace  Runway  5L/23R  lighting. 
6C — Reseal  Air  Ceurier  Apron 

expansion  joints. 
6D — Pave  Taxiway  "B"  shoulders. 
7A,  B,  C— Strengthen  Runway  5R/ 

23L.  Update  lighting  to  Cat  n,  and 

lower  TVA  transmission  lowers. 
8A&B— Refurbish  2  ARFF  vehicles 

and  replace  the  dedicated  security 

vehicle. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On-demand  air 
taxi/commercial  (part  135)  operators. 

Any  j)erson  may  inspect  the 
application  in  p>erson  at  the  FAA  office 
listed  above  under  FOR  FURTHER 

;Nl=ORMATtON  cot-."' ACT. 

ill  acaiiiun,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the 
Metropolitan  Knoxville  Airport 
Authority. 

Issued  in  East  Point,  Georgia  on  June  24, 
1993. 

Stephen  A.  Brill, 

Manager,  Airports  Division,  Southern  Region. 

[FR  Doc.  93-16099  Filed  7-7-93;  8:45  am) 
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Notice  3f  tntert  ?c  Rule  en  Arn''r»!tion 

'* c  Ir-'i^ose  8"d  use  ;^^€  River-  jF  '■  rom 

Oriartao  irri8rn£t:_'r,fi'  A  r:>a,'"i.,  Qj:ai"t>io, 
FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


apphcation  to  impose  and  use  the 
revenue  from  a  PFC  at  Orlando 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  K 
of  the  Omnibus  Budget  ReconciHation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  9.  1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  9677  Tradeport  Drive,  suite  130. 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary 
LeTellier,  Executive  Director  of  the 
Greater  Orlando  Aviation  Authority,  at 
the  following  address:  Greater  Orlando 
Aviation  Authority,  Orlando 
International  Airport,  One  Airport 
Boulevard.  Orlando.  Florida  32827- 
2001. 

Air  carriers  and  foreign  air  carriers 
m.ay  submit  copies  of  written  comments 
previously  provided  to  the  Greater 
Orlando  Aviation  Authority  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Aviation  Administration, 
Southern  Region,  Orlando  Airports 
District  Office.  9677  Tradeport  Drive, 
suite  130.  Orlando,  Florida  32827-5397, 
Attn:  Pablo  G.  Auffant,  Civil  Engineer. 
Telephone:  (407)  648-6583. 

The  application  may  be  reviewed  in 
person  at  this  s.jme  location. 
SUPPL  r  M  ■  ■    i  t     s ,    QMATlON:  The  FAA 
proposes  to  ruie  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Orlando  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  regulations 
(14  CFR  part  158). 

On  June  28.  1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  The  Greater  Orlando 
Aviation  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  24. 1993. 

The  follov^ng  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3 .  00 
Proposed  charge  effective  date:  Febmary 

1. 1993 
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Proposed  charge  expiration  date: 

Februar\'  1,  1998 
Total  estimated  PFC  r^'venue: 

512,957,000 
Br.ef  description  of  proposed  project(s): 

I.Tipose  and  Use- 

A  Neiv  East  Airfield  Land  Pxuchase. 

B  Interest  on  Existing  Land 
Acquisition  Funding 

Class  or  classes  of  air  carriers  which 
the  public  agencv  has  requested  not  be 
required  to  collect  PFCs;  NONE 

.Anv  person  may  inspect  the 
application  in  person  a*  *h?  F.\A  office 
listed  above  'under  FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Greater 

Orlando  Aviation  Authority: 

issued  in  Atlanta.  Georgia  on  June  29. 
•".993 

Dell  T  lenugan. 

Manager.  Planning  and  Development  Branch. 
Airports  Division.  Southern  Region. 
IFR  Doc  93-16100  Filed  7-7-93;  8:45  am) 

SILUNO  COOe  49'!)-'i-M 


Estimated  Number  of  Respondents/ 

Recordkeepers:  165.000 
Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordlceeping— 2  hours.  11  minutes 

Learning  about  the  law  or  the  form — 
26  minutes 

Preparing  the  form — 1  hour,  40 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 49  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  839.850  hours 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869.  Internal  Revenue  Ser\'ice. 

room  5571, 1111  Constitution 

Avenue.  NW.,  Washington.  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880.  Office  of  Management  and 

Budget,  room  3001.  New  Executive 

Office  Building,  Washington,  DC 

20503 
Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  93-16143  Filed  7-7-93;  8:45  am] 

BtLLWO  COOE  4UO-01-P 


UMI 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

July  1, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  re\iew  and  clearance  under  the 
Paperwcric  Reduction  Act  of  1980, 
Pubhc  Law  96-511  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury'  Department 
Clearance  Officer,  Department  of  the 
Treasurv',  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Wishmg'on,  DC  20220. 

Internal  Revenue  Service    • 

OMB  Number:  1545-0067 

f  o.'Tn  Number:  IRS  Form  2555 

Type  of  Review:  Revision 

Title  Foreign  Earned  Income 

Description.  This  form  is  used  by  U.S. 
citizens  and  resident  aUens  who 
qualify  for  the  foreign  earned  income 
exclusion  and/ or  the  foreign  housing 
exclusion  or  deduction.  This 
information  is  used  by  the  Service  to 
ctetermine  if  a  taxpayer  qualifies  for 
the  exclusion(s)  or  deduction. 

Respondents:  Individuals  or  households 


Estimated  Number  of  Respondents:  650 
Estimated  Burden  Hours  Per 

Respondent: 

Focus  Group  Screening  Calls — 5 

minutes 
Focus  Group  Sessions  (plus  travel 
time — 3  hours 
Frequency  of  Response:  Other  (one-time 

study)  ' 

Estimated  Total  Reporting  Burden:  324 
hours 

Clearance  Officer  Garrick  Shear  (202) 
622-.3869,  Internal  Revenue  Service, 
room  5571,  1111  Constitution  Avenue 
NW  ,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland. 

Df-partm"nia!  Reports  Management  Officer. 

[PR  Doc  93-16144  Filed  7-7-93;  8:45  am) 
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Public  in^orrnaticn  Collection 
Reaulrsnents  "-Librritted  to  CMS  for 

Review 

July  1, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasur>'  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Small  Business  Newsletter  (Tax 
Tips")  Focus  Groups 

L>escription:  Researcn  Division 
facilitators  will  conduct  focus  group 
interviews  regarding  the   Tax  Tips  ' 
Newsletter  mailed  to  small  business 
owners  in  the  Southeast  and 
Southwest  Regions.  The  focus  group 
faciUtators  will  evaluate  hew  the 
newsletter  helped  small  business 
owners  with  their  recordkeeping. 
filing  and  deposit  requirements 

flespondenfs:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 


Departmental  Offices;  Debt 
Management  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to 
soction  10  of  Pubhc  Law  92-453.  that  a 
meeting  will  be  held  at  the  US. 
Treasury  Department  m  Washington.  DC 
on  August  3  and  4,  1993.  of  Lhe 
following  debt  management  advisory 
committee: 

Public  Securities  .Association 
Treasury-  Borrowing  Advisory  Committee 

The  agenda  for  the  Public  Securities 
Association  Treasur>'  Borrowing 
Advisory  Committee  meeting  provides 
for  a  working  session  on  August  3  and 
tbie  preparation  of  a  written  report  to  the 
Secretary  of  the  Treasun,-  on  August  4, 
1993, 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Public  Law  92^63,  and  vested  in  me 
by  Treasury-  Department  Order  101-05, 
I  hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  subsection 
552b(c)(9l(A)  of  title  5  of  the  United 
States  Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury-  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory- 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
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t'een  u:i;izf>d  '^v  ".:■■  D<:>p-irr:]e:;''  at 
r-.Ht-'ings  caiied  by  representatives  of  the 
Secretarv-  When  so  utilized,  such  a 
comm;'*ee  is  :ero9:::izf'd  *  s  bean 
advisory  committee  under  P*ublic  Law 
92-463. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  re;    r"'    *  an  advisory 

^-T^'TM't'^",  p->;'n:,-:*LLre  disclosure  of 


these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  subsection 
552b(c){9)(A)  of  title  5  of  the  United 
States  Code. 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  shall  be  responsible 
for  maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 


re_. -.;-■<  •^>-"^..^  ■  ■:'!.  :;  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  poHcy  of 
section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  June  29,  1993. 
Frank N.  \>-"»r,sr. 

Un der  Secrt  t cry-} or  Domestic  Finance. 
[FK  Doc  93-16078  Filpd  7-7-93;  8;45  am] 
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FEDERAL  DEPOSrr  INSURANCE 
CORPORAT'ON 

Notice  of  Ager'v  Meeting 

P:.-s  ;ar'.  to  the  provisions  of  the 
'  Gnxtrnment  in  the  Sunshine  Act"  (5 
U  S  C  552b),  notice  is  hereby  given  that 
-•  ::  1  :  5  .-r.   ?n  Tuesday,  July  6,  1993. 
\".-i  Board  0:  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Reports  of  the  Office  of  Inspector  General. 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Reconunendation  concerning  an 
administrative  enforcement  proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove, 
Jr..  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days"  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8).  (c)(S)(A)(ii).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(2),  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N\V,  Washington.  DC. 

Dated:  July  6, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyla  L.  Robinson. 
Executjve  Secreiury. 
(FR  Doc.  93-16367  Filed  7-6-93;  3:40  pm] 
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FEDERAi  MINE  SAPH^''  A'^D  HEALTH  REVIEW 

COMMISS'ON 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
'     -.  '^1,  1993. 

PLACE.  Room.  600  1730  K  Street,  NW,, 
Washington.  DC. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  of  Labor  on  behalf  of  Donald 
L  Gregory  etaJ.  v.  Thunder  Basin  Coal  Co., 
Docket  No.  WEST  92-2  79-D.  etc.  (Issues 
include  whether  the  judge  erred  in 
dismissing  these  proceedings  because  the 
Secretary  refused  to  provide  Thunder  Basin 
with  certain  dociunents  during  discovery.) 

Any  person  attending  this  oral 
argument  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706  I50ra1(3)  and  2706.160(e). 
'  MC  A^:  GATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  on  behalf  of  Donald 
L.  Gregory  et  al.  v.  Thunder  Basin  Coal  Co., 
Docket  No.  WEST  92-279-D,  etc.  (See  Oral 
Argument  Listing) 

It  was  determined  by  unanimous  vote 
of  Commissioners  that  this  meeting  be 
held  in  closed  session. 
CONTACT  PERSON  FOR  MORE  IMFDRMATON: 
Jean  Ellon  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

[FR  Doc.  93-16294  Filed  7-6-93;  12:29  pm] 
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FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

*  VE  AND  DATE.  10  a.m.  July  19,  1993. 
PwACt :  4th  Floor,  Conference  Room, 
1250  H  Street.  NW..  Washington,  DC. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1  .^pprovdl  of  the  minutes  of  the  last 
rnt-'Vr.g. 

2  Tnrif  S.ivn^s  Plan  activity  report  by  the 
Executive  D:rpf 'or 

3  Review  rif  iCPMG  Peat  Marwick  audit 
rep^  't  er.'itled  "Pension  and  Welfare  Benefits 
Ad:r..r.iStrat!on  Review  of  the  Thrift  Savings 
Plan  Loan  Operations  at  the  United  States 
Department  of  Agriculture,  Office  of  Finance 
and  Management,  National  Finance  Center." 

CONTACT  PERSON  FOR  MORI  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  July  6.  1993. 
Fraiicis  X.  Cav  annueh. 

Executive  Director,  Federal  Retirement  Thrift 

Investment  Board. 

[FR  Doc.  93-16368  Filed  7-6-93;  3:46  pm] 
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STATE  JUSTICE  INSTITLiTE 
TIME  AND  DATE: 

9:00  a.m.  to  5.00  p.m.,  July  29. 1993 
9:00  a.m.  to  5:00  p.m..  July  30. 1993 
9:00  a.m.  to  2:00  p.m.,  July  31, 1993 

PLACE:  The  Inn  at  Semiahmoo,  9565 
Semiahmoo  Parkway,  Blaine, 

Wa,';hir,gton  98230 

MATTERS  TO  BE  COI^SIDEREO:  FY  1993 
grants;  FY  1994  Grant  Guideline; 
internal  Institute  business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All  grant 
u.icussions  and  inttrn^!  business  other 
than  Institute  personnel  discussions. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 

CONTACT  PERSON  FOR  MORE  iNFORMAliON; 
Da.:,1  I  Trfvelin,  Executive  Dire:.;  jr, 
S!  v>i  ii.^i.ce  Institute.  1650  King  Street, 
S^i*-  f^'iO  Alevp.ndr'ia,  Vireinia  22:^14, 

David  I.  Tevelui. 

Exec.'  tive  Director. 

[FR  Doc.  93-16249  Filed  7-6-93;  11:04  am] 
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DEPAPTKENT  OF  TRANSPORTATION 

F*d«ral  AvtatJori  Admlnlttratlon 

14  CFR  Parts  1.  25,  91.  121.  and  135 
(Dock*t  Ho.  25471 ;  Notlc*  No.  »3-8] 
R*Nai20-AB17 

Improwd  Standards  for  0«tarminlng 
R«i«ctad  Takaoft  and  Landing 
Parformanca  ] 

AGEMCY:  Federal  Aviation 

Administration.  DOT 

ACnow:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice,  applicable  to 
transport  categon,'  airplanes,  proposes 
revnsed  standards  for  determining  the 
runway  lengl.h  that  nnust  be  available  for 
takpoff  and  landint;  The  current 
standard?  would  be  amended  to:  (1) 
Re%-ise  the  method  of  accounting  for 
pilot  reaction  time  used  in  determining 
the  runway  length  that  must  be 
available  in  the  event  of  a  re|t>c:'.ed 
takeoff,  (2)  account  for  the  effect  of  wet 
ronways  on  takeoff  performance;  and  (3) 
acroant  for  the  reduced  capability  of 
worn  brakes  on  takeoff  and  landing 
performance.  This  action  is  being  taken 
to  improve  the  current  standards, 
reduce  the  impact  of  the  standards  on 
the  competitiveness  of  new  versus 
denvative  airplanes  without  adversely 
affecting  safety,  and  harmonize  with 
proposed  standards  for  the  European 
joint  .^viatlon  Requirements  f).\R).  The 
revised  standards  would  not  be  applied 
retroactively  to  either  airplanes 
currently  in  use  or  airplanes  of  existing 
approved  designs  that  will  be 
.manufactured  In  the  future. 
DATES;  Comments  must  be  received  on 
or  before  November  5,  1993. 
A00flESS£S:  Com.ments  on  this  notice 
may  be  mailed  in  Inplicate  to:  Federal 
,\i.;ation  Administration  [F.AA).  Office 
of  the  Chief  Counsel,  Attention  Rules 
Docket  (AGC-10)  Docket  No.  25471.  800 
Independence  Avenue  SW,  Washington. 
DC  20591;  or  dehvered  in  triplicate  to: 
Room  91 50,  800  Independence  Avwnue 
SW  ,  Washington,  DC  205^)1  Ccm.ments 
delivered  must  be  marked  Dtxiket  No, 
25471  Comments  may  be  examined  in 
Room  915G  weekdays,  except  Federal 
hohdays,  between  8.30  a.m.  and  5  p.m. 
In  addition,  the  F.\A  is  maintaining  an 
infonriation  docket  of  comments  in  the 
Office  of  the  Assistant  Chief  O^unsel 
(ANM-7),  FAA.  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW  ,  Renton. 
Washington  9805S-4056  Comments  in 
the  information  docket  may  be 
examined  in  the  Office  of  the  Assistant 
C-hief  Counsel  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p  m. 


F0«  FURTHER  WFORMATWN  COKTACT: 

Don  Stimson.  F\.\.  Flight  Test  and 
Systems  Branch  (ANM-111).  Transport 
Airplane  Directorate,  .\ircraft 
Certification  Servu  p   IBOl  Lind  Avenue 
SW..  Renton.  Washington  98055-4056, 
telephone  (206)  227-1129. 

SUPPt^UENTARY  INFORMATJON: 

(-ommentj  Invited 

L'.'e.'^isted  pernor's  fiie  invited  to 
;rirt.L,;pate  in  this  pn:ipos8d  rulemaking 
by  submitting  such  wntten  data,  views, 
or  arguments  as  Ihey  may  desire 
Comments  relating  to  any 
environmental,  energy  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  m  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenter  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  triphcate  to 
the  Rules  Docket  address  above  Ali 
comments  received  nn  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  dianged  m  light  of 
comments  received  ,*iil  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contart  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  re<;eipt  of  their  comments 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made 
"Comments  to  Docket  No  25471  '  The 
postcard  will  be  date  stamped  and 
retiimed  to  comm.enter 

\vailabtlityofNTRM 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs  .\ttention:  Public 
Information  Center.  APA-230,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-3484  Communications  must 
identify  the  notice  number  of  this 
NPRM,  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No 
1 1-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

E3t->ff)re  a  takeoff  may  be  started  with 
a  turbine- powered  transport  category 

a.r'p^ane.  the  operator  must  determine 


that  the  length  of  the  runway  to  be  used, 
plus  any  "stopway"  and  "clearway" 
that  may  be  available,  is  adequate  to 
either  safely  continue  the  takeoff  from  a 
defined  go/no-go  decision  point  in  the 
takeoff  roll,  or  reject  the  taiteoff  from. 
that  point  and  bring  the  airplane  to  a 
complete  stop  The  go/no-go  decision 
point  occurs  during  the  takeoff  roll 
when  the  airplane  reaches  a  speed 
knowm  as  the  "takeoff  derision  speed,  " 
01  "Vi  speed." 

To  as.sure  that  there  is  adequate 
runway  to  continue  the  takeoff  from  the 
go/no-go  decision  point,  tiie  runway 
plus  any  clearwsy  at  the  end  must  be 
long  enough  for  the  airplane  to  first 
accelerate  to  the  V,  speed  and  then  to 
continue  the  takeoff  to  a  height  of  35 
feet,  even  if  a  total  loss  of  power  from 
the  most  critical  engine  o<:cur3  just 
bnfore  reaching  the  V'l  speed.  This 
distance  for  the  airplane  to  reach  a 
height  of  35  feet  foiiowmg  a  total  loss 
of  power  from  the  most  cn'ical  engine 
is  defined  as  the  "takeoff  distance." 

To  provide  for  a  possible  need  to 
reject  the  takeoff,  thie  ninwey  plus  any 
stopway  area  must  also  be  long  enough 
to  accelerate  the  airplane  to  the  \'\ 
speed  and  then  bring  the  airplane  to  a 
complete  stop.  This  distance  to  reiect  a 
takeoff  is  called  the  "accelerate-stop" 
distance.  A  "balanced  field  length" 
exists  when  Vi  is  selected  such  that  the 
accelerate-stop  di.stance  is  equal  to  the 
takeoff  distance.  In  general,  the 
balanced  field  length  is  the  minimum 
runway  length  req-aired  for  takeoff. 

The  Vi  speed  selected  fnr  any  takeoff 
depends  on  several  variables,  including 
the  airplane's  takeoff  weight  and 
configuration  (flap  setting),  the  runway 
length,  the  air  temperature,  and  the 
runway  surface  elevation  (airport 
altitude),  etc.  The  takeoff  performance 
and  limitation  charts  in  the  Airplane 
Flight  Manual  (AFM)  are  developed  in 
accordance  with  the  FAA  airworthiness 
standards  in  subpart  B  of  the  Federal 
Aviation  Regulations  (FAR),  part  25 — 
"Airworthiness  Standards:  Transport 
Category  Airplanes,"  using  data 
gathered  during  comprehensive  flight 
tests  completed  as  a  part  of  the  FAA's 
approval  of  the  airplane's  type  design. 

Part  25  of  the  FAR,  subpart  B.  also 
prescribes  the  FAA  airworthiness 
standards  for  determining  the  length  of 
runway  required  for  safe  landing  under 
various  airplane  and  atmospheric 
conditions.  Landing  performance  charts 
are  also  published  In  the  AFM.  to  be 
used  by  the  operator  to  determine 
whether  a  particular  runway  is  long 
enough  for  landing. 

The  general  operating  rules  contained 
in  parts  91. 121.  and  135  of  the  FAR 
require  operators  to  plan  takeoffs  and 
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landings  using  the  appropriate 
performance  and  limitation  charts 
published  in  the  AFM, 

P&rt  1  01  tie  r.\R  defines  tenns  and 
explains  abbreviations  used  in  parts  25, 
91,  121.  and  135, 

This  notice  proposes  amendments  to 
sevf^rnl  sections  of  parts  25.  91,  121.  and 
135  of  the  FAR  that  provide  the 
metho<is  for  determining  and  applying 
the  takeoff  and  landing  performance 
standards  for  turbine-pcfwenKl  transport. 
categcry  airplanes.  Also,  ttis  notice 
proposes  to  amend  Par+  1  to  add  a 
definition  of  ihe  term  "taJceoff  decision 
9pe**d    and  en  explanation  for  ttio 
abbr*>'.nation  "Vef."  This  nomenclature 
is  ai.rrentiy  used  in  ?.\.\  eirA'orthiness 
standards  and  operating  rules,  and  is 
also  commonly  used  in  the  aviation 
industn'. 

It  is  fundamental  to  operational  safety 
that  the  pilot  should  be  able  to  either 
safely  complete  the  takeoff  or  bnng  the 
airplane  to  a  complete  stop  if  a  decision 
is  made  to  reject  die  takeoff  no  later 
than  the  Vj  speed,  even  if  power  is  lost 
from  the  most  critical  engine  lu.st  b^^fore 
Vi.  This  principle  has  been  used  as  the 
basis  for  the  takeoff  performance 
standards  required  for  the  type 
certification  of  turbine-powered 
transpnr*  cji'f^gory  airplftnes  since  the 
iss^^hnrjd  of  Special  Civil  Air  Reg-ulalion 
No,  SR-422.  effective  August  27,  1957, 
The  amendments  proposed  in  tins 
notice  would  not  change  that  pnncipie. 
Proposals  are  made,  however,  to  change 
some  aspet-Tts  of  implementing  that 
principle  by  amending  the  current  part 
25  airwirthines.K  standards  These 
proposed  amendments  v,ouid  prov:,ie  a 
more  rational  (i.e.,  exphcitly  8ddrt";s  the 
specific  elements  affecting  the  takeoff 
distance  rather  than  applying  more 
restnctjve  standards  to  all  takeoffs) 
method  of  accounting  for  various 
operational  aspects  of  takeoff  and 
landing,  and  would  affect  the  takeoff 
and  landing  runway  lengths  required  bv 
the  Part  91,  121,  and  135  operating 
rules. 

The  takeoff  performance  standards  of 
part  25  define  how  the  takeoff 
performance  and  limitation  contained  \n 
the  ATM  must  be  determined.  The 
information  provided  in  the  Af^'M 
accounts  for  various  operational  factors 
affecting  how  Icng  the  runway  must  be 
for  airplanes  to  be  operated  in 
accordance  with  the  principle  stated  in 
the  above  paragraph.  The  operator  is  not 
permitted  to  take  off  from  a  runway  that 
is  shorter  than  the  airplane  requires  for 
the  given  conditions.  Since  actual 
ninway  lengths  are  fixed,  the  operator, 
using  the  performance  information 
contained  in  the  AFM.  mov  have  to 
reduce  the  airplane's  takeoff  weight  in 
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order  to  take  off  from  a  given  .'-..i.  Aey, 
Reducing  the  takeoff  weight  shortens 
the  distance  required  for  takeoff  The 
more  restrictive  the  airwortinnw.ss 
standards  for  takeoff  runway  length  are. 
the  more  the  takeoff  weight  may  Mve  to 
N?  reduced  to  be  able  to  take  off  from 
a  given  mnwey. 

To  reduce  the  airplane's  takeoff 
'Ae:i^t  the  operator  m;,.st  e,'r>r  reduce 
!Jie  amount  of  fuel  to  be  camtnl.  or 
rt>duce  the  number  of  passengers  or 
amount  of  cargo  to  be  transported.  Since 
the  amount  of  ^ael  to  be  carried  is 
dictated  primarily  by  the  route  being 
flown,  sometimes  the  operator's  only 
option  is  to  reduce  the  number  of 
passengers  or  amount  of  cargo  to  be 
transported  When  the  number  of 
passengers  or  amount  of  cargo  roust  be 
reduced  for  a  given  flight,  the  a  '-^ane 
operator  can  suffer  a  loss  of  rvi\-    ,e. 
Amendment  25-42,  which  became 
effective  on  March  1,  1978.  revised  the 
takeoff  performance  standards  to  make 
them  more  restrii-tive.  Prior  to 
Amendment  2.5-42.  the  accelerate-stop 
distance  shewn  in  the  AFM  accounted 
for  variat'ons  in  pilot  reaction  time  by 
generally  adding  two  seconds  to  the 
time  required  for  pilots  to  take  the 
actions  necessary  to  stop  the  airplane 
during  flight  tests  (o.a.,  reduce  power, 
apply  the  brakes,  and  raise  the  spoilers). 
During  this  two  .second  time  delay,  the 
airplane  is  assumed  to  be  travelling  at 
8  constant  speed. 

The  revised  standards  of  Amendment 
25-42  require  the  accelerate-stop 
distance  to  include  two  seconds  of 
continued  acceleration  beyond  V,  speed 
before  the  pilot  takes  action  to  begin 
stopping  the  airp'lane.  Tbis  revision 
results  in  Linger  accelerate-stop 
distances  being  required  for  airplanes 
whose  application  for  a  type  certificate 
was  made  after  Amendment  25-42 
beiame  effertive  Consequently,  turbine- 
powered  transport  category  airplanes 
that  are  currently  being  manufactured 
i..iider  a  type  certificate  that  was  applied 
for  prior  to  March  1 .  1978,  have  a 
signiiicant  operational  economic 
advantage  over  airplanes  whose  type 
certificate  was  apphed  for  after  that 
date  This  i-ompetitive  disparity 
resulting  from  applying  different 
performance  standards  has  created  a 
compelling  reed  to  emend  tlie  takeoff 
performance  standards  of  part  25 
v/ithout  adversely  affec  ting  safety. 

Amendment  25-42  was  a  broad  brush 
approach,  applying  tc  ail  takeoffs,  to 
increase  the  required  acceierate-stop 
distance.  This  broad  brush  approach 
was  taken  because  the  takeoff 
performance  .standards  do  not  explicitly 
account  for  many  of  the  important 
operational  factors  that  may  affect 


takeoff  performance.  For  example,  the 
standards  do  not  currently  distinguish 
between  dry  and  wet  runways,  nor  are 
the  effects  of  worn  brakes  taken  into 
account.  Wet  runways  and  worn  brakes 
would  result  in  an  airplane  requiring  a 
longer  accelerate-stop  distance  than 
with  new  brakes  on  a  dry  runway.  By 
proposing  to  account  for  wet  runways 
and  to  rwiMi  Mopping  performance  on 
brakes  that  are  completely  worn,  these 
amendments  would  provide  additional 
accelerate-stop  distance  for  the 
conditions  where  it  is  specifically 
needed  in  operational  service. 

Because  wet  runwavs  and  worn 
brakes  would  be  accounted  for  in  the 
proposed  new  standards,  the  FAA  also 
proposes  to  replace  the  two  seconds  of 
continued  acceleration  beyond  V'i  with 
a  distance  equal  to  two  seconds  at 
constant  Vi.  The  distance  equal  to  two 
seconds  at  constant  Vj .  while  shorter 
than  that  resulting  from  the  continued 
acceleration  beyond  V'l  required  by 
Amendment  25—42,  is  a  distance  margin 
that  must  be  added  to  the  accelerate- 
stop  distance  demonstrated  during  flight 
testing  for  type  certification.  This 
distance  margin,  based  on  the  Vj  speed 
and  a  time  "delay"  of  two  seconds, 
accounts  for  variability  in  the  time  it 
takes  for  pilots,  in  actuaJ  operations,  to 
accomplish  the  procedures  for  stopping 
the  airplane. 

Amendment  25-42  reouired  the  two 
seconds  of  time  delay  to  oe  apphed 
prior  to  the  pilot  taking  any  action  to 
stop  the  airplane.  This  more  restrictive 
approach  causes  the  airplane  to  reach  a 
higher  speed  during  the  accelerate-stop 
maneuver  and  results  in  a  longer 
distance  than  the  distance  eaual  to  two 
seconds  at  constant  Vi  speea.  Inserting 
the  time  delay  before  the  pilot  takes  any 
action  to  stop  the  airplane,  however, 
does  not  accurately  reflect  the 
procedures  that  pilots  are  trained  to  use 
in  operational  service.  Also,  V|  is 
intended  to  be  the  speed  by  which  the 
pilot  has  made  the  decision  to  reject  the 
takeoff  and  has  beguin  taking  action  to 
stop  the  airplane.  The  time  it  takes  for 
the  pilot  to  recognize  the  need  for  a 
rejected  takeoff,  which  no  longer  exists 
once  Vi  is  reached,  is  considered 
separately  within  the  airworthiness 
standards.  Therefore,  the  proposed 
amendments  more  accurately  reflect 
rejected  takeoff  procedures  and  the 
intended  use  of  Vi  speed,  and  account 
for  variability  in  the  time  it  takes  for 
pilots,  in  actual  operations,  to 
accomplish  the  procedures  for  stopping 
the  airplane. 

The  purpose  of  the  proposed 
amendments  to  the  takeoff  performance 
standards  of  parts  25.  91. 121,  and  135 
is  to  more  rationally  reflect  the 
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operaliona]  fattiors  ir.voived  and  thus 
reduce  the  impact  c:  the  standards  or. 
the  competitiveness  of  new  versus 
denvabve  airplanes  The  amendments 
proposed  wrouid  require  more  restnctivt* 
standards  to  be  met  for  takeoffs  from 
wet  runway*  than  for  takw:)tfs  from  dry 
runways.  Ie  addition,  the  acceierate- 
stop  disiajice.  wiuch  must  be  provided 
as  an  AFM  tak»<-;ff  hmitation.  would  be 
based  on  worn  brakes  rather  than  new 
brakes.  Lastiy.  the  airplane  would  be 
assumed  to  maintain  a  constant  velocity 
for  the  two  s»*cond  time  deLay  after 
reaching  Vj  speed  (instead  of 
accelerating]  Oerali.  the  aiTianded 
standards  would  bt'  more  rational  and 
less  restrictive  than  the  e.xisting 
standards,  e-vfsr.  Ll.ou>ih  they  would 
remain  slighdy  more  restnclivo  than  the 
standards  that  existed  before 
.\mendrr.aD*  25—42  became  effe\,:t;ve 
This  notice  also  prop-jses  to  arnenil 
the  landing  distarice  dt-(6rminati  3n 
standards  o/p«rt  25  'g  account  for  the 
diminished  stopping  capability  of 
having  brake*  that  are  worn  within  tne 
brake  wenr  limits  allowed  without 
overhauLm^  the  brakes  This  proposal  is 
made  to  be  consistent  with  the  proposed 
requiremaot*  that  worn  brakes  b*  taken 
;nto  account  when  determining  the 
acce!erat»-«top  d>*ance  for  establishing 
takeoff  parfoTTiaru- e  iiinitations 
Becau.se  airplanes  genersliy  require 
more  distanoa  to  take  off  than  to  land, 
and  a  landing  will  be  followed  by  a 
subsequent  takeoff,  tins  proposed 
landing  dutar.ce  r.:ie  change  is  not 
e.xpected  to  cause  the  aJlowable  landing 
weight  to  limit  the  number  of 
passengers  o-r  ='.rT.  Dunt  of  caryo  that  can 
be  carrv'i 

Interaationft!  Hanr.onLzation  of 
Airworthiness  Standards 

P"or  more  thin  ten  years,  the  FAA  has 
been  cocparatir.g  with  the  joint  Aviation 
.Authori'.-^s  i,'.\A)  of  Eorope  to  promote 

harmonizat.Ou  b^tw^en  th^  FAR, 
particular. y  ihe  airwortranass  standards, 
and  the  Eujnp*tan  Joint  Aviation 
Requirem-ints  t.'-\Ki  The  aircraft 
certification  a^i.'ori'.ies  of  19  European 
countries  are  n.-ni':>-'s  ni  ]A.\  Ar. 
aiinual  m<wtixig  is  hr;'.:  n'^"*-ir,.  F  .VA 
senior  mAQaa-ir^ent  officials  and  senior 
managemeiif  ofLcials  of  the  JAA 
member  Buth'^ntibS  to  identif)'  technical 
subiBf;t  ar<*&»  >  hf-^  cooperation  is 
needed  trj  pfc^r.  He  greater 
barmen, zaaof.  between  tne  F.ARof  the 
United  States  and  the  European  f.AR.  A 
large  portion  of  these  .neetmgs  have 
betju  open  to  the  public.  A 
compreiiensive  study  of  this  activity 
was  compiatftd  by  Professor  Geor),?e  A. 
Hermann,  Gjl'jmbia  L'r.iversity  School 
^f  Law,  in  May  1991  ab  a  Confarence 


Consultant  to  the  Administrative 
Conference  of  the  United  States  (ACUS) 
A  copy  of  Professor  Bermann's  final 
r«port'to  ACi:S.  titled.  "Regulatory 
CcK/p*tration  with  Cjjunterpart  Agencies 
Abroad  The  FAA's  Aircraft 
Certification  Experience,"  dated  May 
1991,  IS  includt*<i  m  the  docket.  Based 
on  Professor  Bermann's  report,  ACUS 
has  confirmed  the  administrative 
appropnateness  of  tins  effort  and  has 
indi'.ated  strong  support  for  this  activity 
in  tneir  Recommer.ddtion  91-1.  titled 
"Federal  .Agency  Cooperfttion  with 
Foreign  Government  Rftguiators.  ' 
adopted  June  13,  1991 

At  the  annual  F.AA^'JAA  meeting  in 
June  1989,  the  FA-\  and  I-^A  discussed 
the  competitive  disparity  reused  by  the 
differences  between  the  takeoff 
performance  standards  applied  to 
airpianes  that  met  the  later  standards  of 
.Amendment  2,5-42.  as  compared  with 
airplanes  that  were  only  required  to 
meet  the  t^lteoff  performance  standards 
that  preceded  Amendment  25-42  Even 
though  the  airplane  types  wore 
originally  tv'pe  certificated  at  different 
times,  thus  aliowin^  the  use  of  different 
amendments,  both  gioups  of  airplanes 
are  continuing  in  production  and  both 
are  competing  for  saies  and  for  use  over 
some  common  routes   Airplanes  whose 
designs  were  'vpe  rt"'; floated  to  the 
standards  introduced  by  Amendment 
2S-42  could  be  penalized  in  terms  of 
the  number  of  passengers  or  amount  of 
car^o  they  can  carry  over  a  common 
route,  even  though  the  airplane's  takeoff 
performance  might  be  better  from  a 
safety  perspective  than  a  competing 
airplane  design  that  was  not  required  to 
meet  the  later  standards.  Currently,  the 
only  transport  categorv-  airplane  types 
that  have  been  required  to  meet  the  later 
standards  of  .A.mendment  25-42  were 
designed  and  manufactured  outside  the 
U.S.  (mostly  in  Europe]  Thefje  airplanes 
are  competing  for  sales  against  airplanes 
that  were  designed  and  inanufaciured  in 
the  US  that  were  not  rr-quired  to  meet 
the  standards  of  Amendment  25-42 
This  situation  has  led  to  claims  by  a 
major  European  manufacturer  of 
transport  categorv'  airplanes  that  this 
disparity  in  the  airworthiness  standards 
has  created  an  unfair  international  trade 
situation  affecting  the  competitiveness 
of  their  airplane  types  of  a  later  design 
At  the  June  1990  annual  meeting,  the 
FAA  and  JAA  agreed  to  jointly  review 
the  current  takeoff  performance 
standards  and  their  applicability  with 
respect  to  airplanes  c-urrently  in  u<>e  and 
airplanes  produced  m  the  future  under 
existing  approved  designs  The  goal  was 
to  reduce  the  inequities  descnbed  above 
without  adversely  affeamg  safety  The 
study  consisted  of  two  parts  first,  the 


current  takeoff  performance  standards 
were  reviewed  to  determine  if  they  were 
too  restrictive;  and  second,  the  merits  of 
making  the  resulting  standards  apply 
retroacUvely  were  considered  for  both 
airplanes  currently  in  use  and  airplanes 
produced  in  the  f-ature  under  ex'.sting 
approved  designs  The  F.AA  and  lAA 
also  agnied  to  in'tiate  substantively  the 
same  rulemaking  within  their  respective 
systems  to  hamionize  the  takeoff 
performance  st'indards  of  the  F.AR  and 
the  J.AR- 

The  F.AA  has  n^ncluded  that  the 
takeoff  perforni«.n~e  staridards  of  part  25 
can  be  made  more  rational,  and  thus 
less  restrictive  overall,  without 
adversely  affec:t:ng  safety  and  proposes 
to  a.mend  the  standards  accordingly  by 
this  notice.  Kowevor,  with  the  safety 
benefits  and  economic  impact 
information  available  at  this  time,  the 
F.A.\  cannot  support  a  recommendation 
to  make  the  standards  proposed  by  this 
notice  retroactive  to  cither  airplanes 
currently  in  use  o:  future  production 
airplanes  of  designs  that  have  already 
been  type  certificated.  If  additional 
information  to  support  making  these 
propo.sed  standards  retroactive  becomes 
available  at  a  later  date,  the  F.AA  will 
review  such  information  and  determine 
if  further  rulemaking  is  appropriate. 
In  March  1992,  tl-.e  l.\A  issued  its 
Notice  of  Proposed  Amendment  i'NPA) 
25  3,  D,  G-244:  "'Acxelerate-Stcp 
Distances  and  Related  Performance 
Matters"  to  change  t>ie  takeoff 
performance  stdndards  of  J.AR  25,  The 
■amendments  proposed  in  diis  notice  are 
substantively  Llie  same  as  the 
amendments  proposed  by  the  J.-AA  NPA 
for  the  JAR.  The  I.A.A  NP.A  is  included 
in  the  docket  for  this  rulemaking 

Chi  November  30.  1987,  the  FAA 
published  NTRM  87-13  (52  FR  45578) 
proposing  to  amend  parts  25,  121.  and 
135  of  the  FAR  by  adding  new  standards 
for  transport  category  airplanes  to 
increase  the  safety  of  takeoffs  from  wot 
and  contaminated  runways.  After 
further  study  of  rejected  takecff  safety. 
tiie  FAA  begai;  drafting  a  supplemental 
notice  of  proposed  rulemaking  (S.NTRM 
87-13A).  revising  NPRNf  87-13. 

During  internal  coordination,  a  draft 
copy  of  SNPRM  87-1 3  A  was  obtained 
by  persons  outside  the  Federal 
government.  Based  on  that  copy.  Delta 
Air  Lines  and  the  Air  Transport 
Association  of  America  (ATA]  claimed, 
in  letters  dated  Dei.ember  27,  1991,  and 
December  10,  1991,  respectively,  that 
the  FAA  underestimated  the  cost  of 
compliance  with  the  proposed 
rulemaking.  This  claim  was  repeated  in 
a  similar  letter  dated  June  5,  1992  from 
the  law  firm  of  Cralland,  Kharasch, 
Morse  4  Garflnkie,  P.C,  on  behalf  of 


American  Trans  Air,  Inc..  American 
International  Airways,  Air  Carada,  and 
Cathay  Pacific  Airway  The  aswrtions 
made  in  the  three  letters  reiterated  cost 
fesfjmates  Include  in  a  cos!  study 
pre8«nted  to  the  FAA  by  the  ATA  m 
May,  1^91.  The  earher  estimates  were 
reviewed  at  that  tame  and  determined  bv 
the  FAA  to  contain  significant  flaws 
Nevertheless,  the  FAA  again  reviuw^d 
the  regxiiafory  analysis  in  light  of 
President  Bush's  January  28,  1992, 
memorandum  nn  "Raduting  ti.e  Burden 
of  Govemnitjnt  Regulation"  and  the 
three  letters  mentioned  above  As  a 
result  of  tliis  review  and  due  tn  the 
increasing  omphasis  placed  on 
harmonizing  certification  standards 
with  the  jAA,  the  FAA  has  determined 
that  thi?  revised  NTRM  is  nectssary  By 
a  separate  notice  to  l>e  putihshed 
simultaneously  with  this  NTRM  the 
F.\.\  i?  w:lhdrawing  the  original  NPRM 
87-13.  The  three  letters  referenced 
above  have  been  added  to  the  docket  for 
this  rulAmakms  This  NPRM  also  v*il! 
give  the  public  a  chance  to  a.)rnnient  on 
the  subject  of  ihose  ex  parte 
comm.un:cat;oriS 

Discussion  cf  the  Proposals 

The  FAA  proposes  ihe  following  rule 

'..hanges: 

1.  Replace  Itie  two  seconds  of 

•  ontinued  acceleration  beyond  V, 
im-andated  by  Amendment  25-42)  with 
a  distan"::?  margin  equal  to  two  seconds 
at  Vi  speed; 

2.  Require  that  ^he  ranwuy  surr^i.re 
condition  [Ary  f,tr  wet)  be  taken  into 
account  when  d'-ter-r.ning  the  runway 
lengfa  that  must  !:m?  avaiiatsle  .for  takeoff; 

3.  Require  that  worn  brakes  bo  taken 
ir.to  account  when  determining  the 
capability  of  the  brakes  to  absijrb  energy 
HvA  pro%ide  a  stopping  force  for  takeoff 
and  landing. 

Pwfxysal  1.  The  FAA  proposes  to 
amend  the  method  of  determining  the 
a!xelerate-stop  distance  pres<..ribeii  m 
§  25,109  by  replacing  the  two  seconds  of 
continued  acceleration  after  reaching  V'l 
with  a  distance  equal  to  two  swrcnds  at 
V|  sptK^d.  This  proposal  would  reduce 
the  acceierate-stop  distance  that  must  \ye 
availtible  for  a  retected  takeoff  because 
the  airplane  would  be  assumed  to  b«gin 
stopping  from  a  lower  speed  (Vj,  rather 
than  the  speed  reached  af^er  two 
seconds  of  acceleraiion  beyond  V,). 

This  proposal  replaces  the  niost  costly 
and  controversial  as]pe<jt  of  Amendment 
2.5—42  with  a  requirement  that  clofiely 
represents  the  pre- Amendment  25-42 
criteria  of  §25,109,  as  appbed  to  the 
certihcaticfi  of  recent  U.S.- 
manufactured  airplanes. 


PraposaJ  2  TTie  FAA  proposes  to 
amend  §  25  105  to  reuuire  inat  airjjlane 
takeoff  performance  aa'a  be  based  on 
wet,  m  addition  to  dry,  ninwaj-s. 
vSettmn  25,1587fb)  would  oe  amended 
to  'vquire  that  performnnr»  i.-^for^nation 
for  wet  ninwnys  t>€  included  ii:  ',;,;*' 
Airplane  Flight  Manual  (AfM     ;Tne 
,.AF7vl  contains,  along  with  other 
infornation  all  nf  the  perform «.'::  e 
:rJormation  computed  .^ujer  t.he 
provisions  of  part  25,!  Se<lions  91.605, 
121,189.  end  115,379  of  the  operating 
rules  would  be  amended  to  require  that 
wet  runways  be  taken  into  aa,oi:nt 
uhen  dr-rermining  Lhe  run  way  iength 
that  must  be  available  for  takeoff,  if  wet 
ninwey  performance  information  exists 
in  the  AFlv{.  Thus,  this  rale  would  apply 
cnlv  to  airplanes  whi->se  epplication  for 
type  rertificatjon  occurs  after  the  rule 
becomes  effective. 

Section  25  109  would  be  revised  to 
prcvide  the  details  of  how  the 
accelerale-stop  distance  would  be 
calc-ulated  for  a  wet  runway.  This 
proposal  contains  a  rational  approach 
that  includes  consideration  oi  me  major 
varjHOles  8ffe<'rtixig  the  stopping 
performance  en  8  wet  runway.  This 
6pproai;h  to  determining  the  wet 
runway  refected  taktjcff  performance 
would  include  (ij  Taking  into  account 
Lhe  reduced  braLng  force  due  to  the  wet 
surface;  (2)  permitting  performance 
credit  for  using  avaiiiible  reverse  thrust 
as  an  additional  stoppir:g  force;  and  (3) 
permitting  a  iow^r  minimum  airplane 
height  over  the  end  of  the  rinwav  after 
takeoff.  This  approach  wiiu,;'i  -t^'i.icethe 
ri  sk  of  overrun  s  d  u  n  iv  '-"m  1  - 1  ' ,  « eoSs 
on  wet  runways  wh,;e  r«t.iin.ng  safety 
margins  for  continued  takeoffs  similar  to 
those  required  for  dry  runways. 

The  reduced  braking  force  available  is 
the  most  significant  variable  affecting 
the  stopping  performance  on  a  wet 
runway.  Section  25.109  would  be 
revised  to  specify  that  the  wet  runway 
braking  f  n:e  is  proposed  to  b^  one-half 
the  dry  runway  hrnking  force,  unless  the 
applicant  demonstrates  a  higher  wet 
runway  braking  force.  This  braking  force 
lovf^I  would  apply  regardless  of  whether 
the  iry  ninway  braking  force  is  limited 
bv  the  torque  capobiiity  of  the  brake, 
w.'jich  is  the  fnclion  force  generated 
within  the  brake,  or  the  friction 
rapaoiiity  of  the  mnway  surface. 
Aithougn  It  can  be  argued  that  the 
torque  capabiiitv  of  a  brake  is 
indppendent  of  the  roiway  surface 
t:cndiUon,  the  proposed  u.se  of  this 
simple  relationship  between  wet  and 
dry  runway  braking  capability  depends 
on  using  the  same  relatic;,ship 
throughout  the  braking  phase 

Data  published  ui  Engine«r:ig 
Science  Data  Unit  (ESDU)  71026. 


entitled    Fr.i  lional  and  Retarding 

For-:8«  (,n  A  in  reft  Types — Part  D: 


:  h'hking  Force,"  shows 
^   .1  between  wet  and 


LsUmetidii  c 
that  ttip  :n:ri 

dry  brfiiil:^'  i  !:-♦•••,,■  i,-;-  '.'H-.t-N 
signifi(.a:i(:v   sf,':\l,  sjit-vi;     ••li  r,igh 

speeds,  the  wet  runway  braking 
coefficient  is  typically  less  than  one-half 
the  dry  riinway  braking  coefficient.  At 
low  gjjeeds,  the  wet  runway  braking 
coefficient  is  typically  more  than  one- 
half  the  dry  runwray  braking  coefficient 
Used  over  the  entire  sp*  txi  range  for  the 
stopping  p>ortion  r  f  &  r>  ti*-ted  takeoff, 
however,  the  wet  r u  ■  u  h  \  >  r ,  k  ing 
coefficient  can  justi:.<ib;v  Uj 
approximated  as  one-half  the  dry 
braking  coefficient.  The  ESDU  report  Is 
included  in  the  docket. 

Section  25.109  would  also  be  revised 
to  permit  the  use  of  available  reverse 
thrust  when  determining  the  accelerate- 
stop  distance  for  a  wet  runway, 
"Available"  reverse  thrust  is  interpreted 
as  meaning  the  thrust  from  engines  with 
thrust  reversers  that  are  operating 
during  the  stopping  portion  of  the 
rejected  takeoff.  Allowance  for  reverse 
thrust  has  been  included  in  this 
proposal  because  the  most  significant 
variable  that  affects  the  stopping 
performance  on  a  wet  runway,  reduced 
braking  friction,  has  been  accounted  for 
as  part  of  the  rational  approach  to  wet 
nrnway  rejected  takeoff. 

On  dry  runways,  the  cxirrent  practice 
of  not  permitting  credit  for  reverse 
thrust  when  calculating  the  accelerate- 
stop  distance  would  be  made  explicit. 
Permitting  accelerate-stop  performance 
calculations  for  dry  runways  to  be  based 
on  the  use  of  reverse  thrust  would 
reduce  the  level  of  safety  that  currently 
exists  by  allowing  operations  at 
increased  takeoff  weights.  Service 
experience,  as  indicated  by  the  rejected 
takeoff  accident  record,  does  not 
support  such  a  reduction  in  the  level  of 
safety.  Although  reverse  thrust  should 
and  probably  would  be  used  during 
most  rejected  takeoffs,  the  FAA  beUeves 
that  the  additional  <y5fpn-  provided  by 
not  accounting  for  rv\  ■  ---  thrust  in 
calculating  the  acceierete-stop  distance 
on  a  dry  runway  is  necessary  to  o^et 
other  variables  that  can  significantly 
affect  the  dry  runway  accelerate-stop 
performance  determined  under  the 
current  standards.  For  wet  runways, 
credit  for  reverse  thrust  would  be 
permitted  because  taking  into  account 
the  reduced  braking  force  available  on 
the  wet  surface,  as  proposed  in  this 
notice,  greatly  outweighs  and  more  than 
adequately  addresses  the  effects  of  these 
other  variables.  Examples  of  variables 
than  can  significantly  affect  the  dry 
runway  accelerate-stop  performance 
include:  runway  surfaces  that  provide 
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poorer  firiction  characteristics  than  the 
runway  used  during  flight  tests  to 
determine  stopping  performance,  worn 
tires,  dragging  brakes,  brakes  whose 
stopping  capability  is  reduced  because 
of  heat  retained  from  previous  braking 
etc. 

Section  25.113  would  be  revised  to 
allow  the  distance  required  for  a 
continued  takeoff  from  a  wet  runway  to 
include  taking  off  and  climbing  to  a 
height  of  15  feet,  rather  than  the  35  feet 
required  on  a  dry  runway  This  lower 
•'screen  height"  (which  is  the  height  of 
an  imaginary  screen  that  the  airplane 
would  just  clear  with  the  wings  m  a 
level  attitude  when  taking  off  or 
landing]  would  reduce  the  balanced 
field  length  V'l  speed,  thereby  reducing 
the  number  of  high-speed  rejected 
takeoffs  on  wet  runways.  The  FAA 
considers  lowering  the  screen  height  to 
be  an  acceptable  method  of  reducing  the 
nsk  of  overruns  on  wet  runways 
because  of  the  similarity  to  current  rules 
when  operating  from  dry  runways  that 
have  a  clearway.  The  minimum  height 
permitted  over  the  end  of  the  runway 
for  current  dry  runway  takeoffs  may  be 
13  to  17  feet,  depending  on  the  airplane, 
when  a  clearway  is  present.  In  addition. 
a  15-foot  minimum  screen  heigrit  and 
vertical  obstacle  clearance  distance  has 
been  allowed  for  many  years  by  the 
British  Civil  Aviation  .Authority  for  wet 
runway  operations  without  any 
problems  being  reported. 

The  combination  of  a  clearway  with 
the  proposed  15-foot  screen  height  for 
wet  runways  could  result  in  a  minimum 
height  over  the  end  of  the  runway  of 
near  zero  (i,e  .  liftoff  ver^-  near  the  end 
of  the  runway),  if  clearway  credit  were 
to  be  permitted  for  wet  rjr.ways  m  the 
same  manner  that  it  is  currently 
permitted  for  dry  runways.  The  FAA 
considers  tJtus  situation  to  be 
unacceptable  The  possible  presence  of 
standing  water  or  other  {yptss  of 
precipitation  (e.g.,  slush  or  snow)  and 
numerous  operational  factors  (e.g.,  late 
or  slow  rotation  to  liftoff  attitude) 
emphasize  the  need  to  provide  more  of 
a  safety  margin  than  would  be  present 
if  liftoff  were  permitted  so  near  the  end 
of  the  runway.  Therefore,  §  25  113 
would  not  permit  the  combination  of 
clearway  credit  and  a  15-foot  screen 
height.  Section  25. 113  would  be 
clarified,  however,  to  ensure  that  for  wet 
runways  the  presence  of  a  clearway 
does  not  result  in  the  anomaly  of 
requinng  longer  runway  lengths  than  if 
there  were  no  clearway 

In  addition  to  the  reduced  screen 
height  for  wet  runways,  the  minimum 
vertical  distance  required  between  the 
takeoff  flight  path  defined  in  §  25  115 
and  obstacles  (e.g..  L-ees,  hiils. 


buildings,  etc.)  would  be  reduced  by  a 
corresponding  amount.  To  accomplish 
this.  §  25  115  would  be  revised  to  state 

that  the  takeoff  faght  path  shall  be 
considered  to  begin  at  a  height  of  35  feet 
at  the  end  of  the  takeoff  distance. 

This  revised  definition  of  the  takeoff 
flight  path  would  apply  equally  to  dry 
and  wet  runways,  even  through  the 
height  at  the  end  of  the  takeoff  distance 
(i  e  ,  screen  height)  for  wet  runways  is 
proposed  to  be  only  15  feet.  The  effect 
of  this  proposal  is  to  permit  the  flight 
path  infonnation  currently  contained  In 
the  AFM  for  dry  runways  to  also  be 
used  for  wet  runways  Because  of  the 
reduced  screon  height,  at  a  given  point 
in  the  flij^ht  path  the  height  of  an 
airplane  taking  off  from  a  wet  runway 
will  be  approximately  20  feet  lower  than 
the  height  of  that  airplane  taking  off 
from  a  dry  mnway  Therefore,  using  the 
flight  path  information  currently  in  the 
AFM  will  reduce  the  airplane's  actual 
height  over  obstacles  by  approximately 
20  foet  when  that  airplane  takes  off  firom 
a  wet  runway. 

Under  the'current  regulations,  the 
airplane's  flight  path  must  be  higher 
than  any  obstacles  by  a  combination  of 
an  increment  of  height  and  an 
increment  of  gradient  (i  e.,  the  slope  of 
the  flight  path).  This  proposal  reduces 
the  height  increment  oy  approximately 
20  feet,  but  Llie  gradient  increment  is  not 
changed  ,^s  the  distance  from  the  end 
of  the  takeoff  distance  increases,  the 
gradient  increment  provides  an 
increasingly  greater  portion  of  the  total 
height  difference  between  the  airplane 
and  the  obstacle  Therefore,  the  effect  of 
reducing  the  height  increment  over 
obstacles  by  20  feet  diminishes  as  the 
distance  from  the  end  of  the  takeoff 
distance  Increases. 

Pmposal  3    The  FAA  proposes  to 
amend  §  25  lOl(i)  to  require  that 
accelerate-stop  and  landing  distances 
must  be  de'ermined  with  all  the 
airplane  brakes  at  the  fully  worn  limit 
of  Lheir  allowable  wear  range.  Section 
25.735  would  be  .'T'vised  to  require  that 
the  brake  enerx^y  r.a parity  rating  must  be 
determined  with  each  brake  at  the  fully 
worn  limit  of  the  allowable  wear  range. 
In  addition.  ^  25.735  would  be  amended 
tc  add  a  requirement  for  a  flight  test 
demonstration  of  the  maximum  kinetic 
energy  rejected  takeoff  with  not  more 
than  10  percent  of  the  allowable  brake 
wear  ran^e  remaining. 

Manufacturers  or  operators  of 
previously  certificated  airplanes  may 
elect  to  comply  with  these  proposed 
later  amendments  by  a  change  to  the 
type  design,  and  thus  the  benefits  of  the 
revision  to  the  time  delay  criteria  of 
§  25.109  would  be  available  to  relieve 
the  economic  burden  imposed  by 


Amendment  25-42.  The  more  rational 
accounting  for  reduced  stopping 
capability  on  wet  nmways  during 
rejected  takeoff  and  for  the  reduced 
capability  of  worn  brakes  would  also  be 
included  in  such  a  recertification.  It  is 
expected  that,  for  airplanes  whose 
certification  basis  includes  Amendment 
25—42,  applicants  will  elect  to  comply 
with  this  proposal  because  it  will  be 
economically  beneficial  for  them  to  do 
so. 

Miscellaneous.  Additionally,  it  is 
proposed  that  one  new  definition  and 
one  new  abbreviation  be  added  to  Part 
1  of  the  FAR.  Definitions  and 
Abbreviations. 

As  a  result  of  their  special 
investigation  of  rejected  takeoff 
accidents,  the  National  Transportation 
Safety  Board  (NTSB)  recommended  that 
the  FAA  clearly  define  the  term  "takeoff 
decision  speed"  (Vi)  in  part  1.  This 
recommendation  is  contained  in  the 
Special  Investigative  Report,  "Runway 
Overruns  Following  High  Speed 
Rejected  Takeoffs."  published  on 
February  27. 1990.  A  copy  of  this  report 
is  included  in  the  docket. 

The  FAA  concurs  with  the  NTSB 
recommendation  and  proposes  adding  a 
definition  of  takeoff  decision  speed  to 
§  1.1  in  order  to  remove  apparent 
confusion  over  the  meaning  of  this  term 
The  proposed  definition  would  make  it 
clear  that  the  decision  to  reject  the 
takeoff,  indicated  by  the  pilot  activating 
the  first  deceleration  device,  must  be 
made  by  Vi  for  the  airplane  to  be 
stopped  within  the  accelerate-stop 
distance. 

The  abbreviation  Vef  is  used  in 
several  places  within  part  25.  The  FAA 
proposes  to  amend  §  1.2  to  define  \'ef  as 
the  speed  at  which  the  critical  engine  is 
assumed  to  fail  during  takeoff 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to  the 
private  sector,  consumers,  Federal.  State 
and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291,  dated 
February  17, 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules,  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 


Worn  brakes 
Wet  runways 
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exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  cobls,  or  a 
Significant  adverse  effect  on 
competition 

The  FAA  has  determined  ihet  ihis 
proposed  rule  is  not  "major"  as  defined 
in  the  executive  order;  therefore,  a  full 
regulatory  analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
net  been  prepared.  Instead,  thf  agency 
has  prepared  a  more  concise  dtxrument 
termed  a  regulatory  evaluation  that 
analyzes  on'y  this  rale  without 
identjf>'ing  alternatives.  In  addition  to  a 
summary  of  the  draft  regulatory 
evaluation,  this  section  also  contains  the 
initial  regulatory  flexibility 
determination  required  by  the 
Regulator>-  Flexibility  Act  and  an 
International  Trade  Impact  Assessment. 
If  more  detailed  economic  information 
is  desired,  the  reader  may  refer  to  the 
fall  regulatory  evaluation  contained  in 
the  docket. 

Economic  Evaluation 

The  FAA  has  determined  that  the 
potential  benefit  of  these  proposals 
would  exceed  the  expected  costs.  The 
proposal  would  change  the  conditions 
that  must  be  considered  in  the 
calculation  of  accelerate-stop  distances 


by  replacing  the  provision  for  two 
seconds  of  continued  acceleration 
beyond  V,  vnxh  a  provision  for  two 
seconds  at  constant  Vi.  Certifir^tion 

substantiation,  manual  revisions,  end 
airport  analysis  revision  costs  would 
only  b«  incurred  by  those  manufacturers 
who  choose  to  recertify  their  airplanes 
and  by  the  operators  who  choose  to  take 
advantage  of^the  reduced  reqiiirement. 
These  costs  are  estJimated  to  total 
$185,235  per  airplane  model,  but  it  is 
unlikely  that  a  manufacturer  or  operator 
would  elect  to  incur  those  costs  unless 
it  resulted  in  a  net  reduction  when 
reduced  operating  costs  are  considHi^d 

The  immediate  potential  berit^fit  of 
this  provision  would  be  gained  bv  •lie 
operators  of  the  existing  airplare 
models  that  were  certificated  under  the 
Amendment  25—42  standards,  fi<i<:,j:T, i:,^ 
that  the  manufacnorers  of  i.'i.'-,. 
airplanes  would  voluntarily  e;ptt  to 
re<::ertificate  under  the  proposed  hjIp 
The  two  large  airplane  models  [above 
75,000  lbs,,  maximum  taker;ff  weiiiiit,; 
that  were  subject  to  Amendment  2'y-41 
in  1991  performed  an  estimated  114,300 
takeoffs  during  the  year.  Using  t.h;s 
basis,  an  average  of  57,150  takeoffs  pni 
model  per  year  can  be  expectwi  It  is 
estimated  that  the  additional  150  foot 
field  length  requirement  that  wouid  Y>*i 
removed  under  this  proposal  womd 
affect  0.69  percent  or  394  departurBS  per 


mode'  The  weight  n=tductions  that 


would  Se  ev'e,n>' 


V  avoiding  tfifw  f.t-ld 
p   .^tLorctingiy,  me 


length  )i:Ti,!!t*.i  ; 
$495  per  ex  tun 

potentihl  s.-inua!  benefit  of  this 
provision  for  an  existing  airplane  model 
that  W8»  rartificated  under  Amendment 
2'— 42  standa.'-ds  is  vaiu^ti  «'  $195,030  at 
current  pperstion  levels  i394  affected 
departures  times  $495  per  departure). 

The  potential  benefit  for  f  ;•  r. 
airplane  models  that  would  oUie-  •^■^•^ 
he  r*"lificated  to  the  existing  stti:  ; ;  ■  -•  s 
cannot  be  predicted.  To  the  exter  •    .a* 
such  models  would  be  affected  <:    ;  e 
absence  of  th,*)  pr':;.af.n,,:  provision,  it  is 
estimated  it:.'!;  e  ;,H'iiHfit  ihW  of  $141,550 
per  1 00 ,  DCXT  a  e  f.  i  a  r*  i ,.  r*'**-  -a  '  > , , ,  d  ,•  ►»-: 
realized  (ii'-..;M„ji,:  of-paracM^  ':ri,;HS 
0.69%  of  d(»p>art:,.n,^s  sfftiatKl,  L.;ii«« 
S495  per  8''!»*:tH(i  d»-p8rture).  No 
incremental  certification  costs  would  be 
attributed  to  this  provision  for  newly 
certificated  airpihne  models. 

The  propositi  a^f'  in  eludes  proviskmt 
for  neu  !y  i  t^n,ifii  attiu  airplane  models 
that  would  require  accountability  for 
U)  VVom  brake  assemblies  in  the 
determinatjon  of  stopping;  p»'rf(,jntiH:i!  p, 
and  (2)  wet  runvv^jv  <  oi:i.r;i;iri«.  in  ",:P 
calculation  of  n«<.  t-.swirv  t  h*  »*  ;  f 
distance. 

The  expected  <:j:<\<-    f ' "se  provisions 

are  summari z#d  i  '^ ,  n w . 


Provision 


Worn  brakes 
Wet  runways 


pftrcftot  ol  de- 

parrurss  af- 
tected 


39 
.05 


Cost  pet  <a- 

fected^e(>a^ 

tura 


$485 
726 


Cost  par 

100.000  be- 

parturea 


$193,050 
36.300 


Av«>r8g©  C0<5t 


SI. 93 
.36 


It  should  be  noted  that  this  evaluation 
only  quantifies  the  proposal's  impact  on 
takeoffs.  It  is  possible  that  the  proposed 
rule  could  induce  a  field-length-limited 
landing  situation,  but  such  an 
occuirrence  would  be  so  infrequent  that 
the  relative  costs  and  benefits  would  be 
negligible.  It  should  also  be  emphasized 
that  the  above  cost  and  incidence  rates 
for  the  worn  brake  provision  would 
generally  be  limited  to  airplanes  with 
steel  braikes  that  are  certificated  in  the 
future.  Wear  is  considered  to  have  a 
negligible  effect  on  the  braking  force  of 
carbon  brakes,  and  the  trend  in  brake 
design  for  future  transport  category 
airplanes  is  toward  carbon  brakes. 

The  potential  benefit  of  the  worn 
brake  and  wet  runway  provisions  is  a 
reduction  in  the  risk  of  accidents  that 
might  otherwise  occur  by  not 
considering  the  reduced  braking 
performance  of  worn  brakes  and  the 
reduced  braking  that  exists  on  wet 


runways  in  determinirg  the  field  length 

necessary  lor  a  safe  takeoff, 

Tlie  average  economic  valuation  of 

recent  re)w:ted  takeoff  accidents 
incurred  by  U.S  operetors  is  ,$17.8 
million  per  accident  The  expected 
incremental  cost  cf  the  wum  brake 
provision  would  be  recovered  if  the 
added  field  length  afforded  by  the 
provision  averted  one  such  accident 
over  an  exposure  period  of  9.2  million 
departures  The  wet  runwey  proposal 
would  prove  to  be  cost  beneficial  by 
Itself  if  one  accident  were  prevented 
daring  an  exposure  of  49  million 
departures.  The  FAA  has  determined 
that  the  potential  benefit  of  ihwse 
proposals  would  excetsd  the  expwrted 
costs. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  In 
ensure  that  small  entities  are  not 


unnecessarily  or  disproportionately 
bunlened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  hJu  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  nurr  V'    f -in  fill  entities. 
FA.\  Order  2100  14A.  Regulatory 
Flexibility  Criteria  and  Guidance, 
establishes  threshold  cost  values  and 
small  entity  size  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions. 

The  economic  costs  of  any  weight 
reductions  that  would  be  necessitated 
by  this  proposal  would  be  incurred  by 
the  operators  of  transport  category 
airplanes.  The  FAA  size  threshold  for 
this  category  is  the  ownership  of  nine 
airplanes,  "the  annualized  cost 
threshold  for  the  determination  of  what 
constitutes  a  si^ficant  Impact  on  small 
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entity  airplane  opeidtors  vanes  by 
catefiory; 

(lT$il2.600  for  v'heduled  earners 
whose  airplanes  have  seating  capacities 
greater  than  sixty,  and  (2)  $63,000  for  ali 
other  scheduled  operators  I^AA 
calculations  pro)ec;t  that  the  annualized 
economic  impact  of  this  proposed  rule 
would  be  less  than  the  threshold  values. 
Accordingly,  it  is  deterrrared  that  thi.> 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

Trade  Impact  Assessment 

The  proposed  changes  would 
collectively  place  U  S.  and  foreign 
transport  airplanes  on  a  more  oquitabie 
basis  regarding  their  raarkefability  The 
standardization  of  cert.fication  critona 
between  the  FAA  and  th»  lomt  Aviation 
Authonties  of  Eurc^pe.  and  the 
equahzation  of  safe* y  levels  for  pre-  and 
post-Amendmert  25-42  airplanes 
would  eliminate  tlie  sligh.t  comparative 
disadvantage  expenenced  by  certain 
foreign  airplanes.  The  proposal 
regarding  the  two-second  margin  would 
allow  European-produced  airplanes 
certificated  under  AmerKimeru  25^2  to 
become  shghtiy  more  competitive 
against  current  production  U  S. 
airplanes  that  were  not  certitlcated 
under  Amendmen*  2  5-42  (all  current 
production  aircraft;  by  rr.B-ginaily 
expanding  their  \hA^^ot'  enve;ope. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  dirwn  effects 
on  the  States,  on  the  relationship 
between  the  na'ional  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  IS  determined  th.at  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Conclusion 

Because  this  proposal  is  intended  to 
enhance  the  net  infety  of  transport 
airplane  operations  and  is  not  expected 
to  result  in  a  substantial  economic  cost. 
the  FAA  has  determined  that  this  is  not 
a  major  re>5ulatiQn  as  defined  in 
Executive  Order  12 2^51   Because  this  is 
an  issue  on  which  there  is  substantial 
public  interest  both  in  the  Uni'ed  States 
and  Europe,  the  FAA  has  determined 
that  this  proposal  >s  ?igr.;ficant  as 
defined  in  Department  cf  TransportaMon 
Regulatory  Policies  and  Pro'-.edures  '44 
PR  11034,  Febnian'  26.  15^91. 
Additionally,  based  on  tr.e  economic 
assumptions  discussed  previously,  the 
FAA  certifies,  under  the  cntena  of  the 


Regulatory  Flexibility  Act,  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  An  initial  regulatory 
evaluation  of  the  proposal,  including  a 
Regulatorv'  Flexibility  Determination 
and  Trade  Impact  Analysis,  has  been 
placed  m  the  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identiPitid  under  F0«  FURTHER 
1NF0fll4ATX)W  CONTACT. 

Lut  of  Subjects 

14  CFR  Part  1 

Air  carriers,  Air  transportation, 
.Aircraft.  Aircraft  pilots.  Airplanes. 
Aviation  safety.  Flights,  Puols,  Safety, 
Transportation. 

1 4  CFR  Part  25 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

14  CFR  Part  91 

Air  carriers.  Air  transportation, 
Aircraft.  Aircraft  pilots.  Aviation  safety, 
Safety. 

1,4  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft,  Aircraft  pilots.  Airplanes. 
Airworthiness  directives  and  standards. 
Aviation  safety.  Common  carrie'-*!, 
Pilots.  Safety.  Transportation. 

14  CFR  Part  135 

Air  carriers.  Air  taxi,  Air 
transportation,  Aircraft,  Airplanes, 
Airports,  Airworthiness,  .^vlation 
safety,  Pilots.  Safetv.  Transportation. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  parts  1.  25.  91, 121,  and 
135  of  the  Federal  Aviation  Regulations 
{F,\R)  as  follows: 

PART  1— DEFINITIONS  AND 
ASBKEVIATtONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app  1347, 1348. 
1354(a).  1357(d)(2).  1372. 1421  throujih  1430. 
1432. 1442, 1443. 1472,  1510.  1522.  r652(«*). 
1655(c),  1657(f}.  and  49  US  C.  106  g; 

2.  By  amending  S  1.1  by  adding  a  new 
definition  to  read  as  follows: 

§11      G«n«fil  bafinttlon*. 

•  •  •  •  • 

Takeoff  decision  speed  means  a  speed 
in  the  takeoff  at  which,  if  the  pilot 
activates  the  first  deceleration  device  at 
this  speed,  llie  airplane  c^n  be  stopped 
within  the  accelerate-stop  distance,  and 
alternatively,  if  the  takeoff  is  continued 


beyond  this  speed  with  the  critical 
engine  failed  at  Vef.  the  airplane  can 
achieve  the  required  height  above  the 
takeoff  surface  within  the  takeoff 
distance. 

•  •        t         *        • 

3.  By  amending  §  1.2  by  adding  a  new 
abbreviation  to  read  as  follows: 

f  1 .2    Abbravatlcna  tnd  tymbols. 

•  •        •         •         • 

Vef  means  the  speed  at  which  the 
critical  engine  is  assumed  to  fail  during 
takeoff. 


PART  2&— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

4.  The  authority  citation  for  part  25 
continues  to  read  as  follows; 

Authority:  49  U  S.C.  app.  1344, 1354(a), 
1355,  1421,  1423,  1424,  1425,  1423,  1429, 
1430;  49  U.S.C.  106(g};  and  49  CFR  1  47(a). 

5.  By  amending  §  25.101  by  adding  a 
new  paragraph  (i)  to  read  as  follows: 

§25.101     Q«r>wal. 

*  *         •         t         • 

(i)  The  accelerate-stop  and  landing 
distances  prescribed  in  §§  25.109  and 
25.125,  respectively,  must  be 
detennined  with  all  the  aircraft  brake 
assemblies  at  the  fully  worn  limi^  of 
their  allowable  wear  range 

6.  By  amending  §  25  105  by  revising 
paragraph  (c)(1)  to  read  as  follows; 

I2S.105    Takeoff. 

*  •        •        •        • 

(c)  •  •   * 

(1)  Smooth,  dry  and  wet.  hard- 
surfaced  runways,  in  the  case  of  land 
planes  and  amphibians; 

*  *        *        •        • 

7.  By  amending  §  25.109  by  revising 
paragraph  (a),  redesignating  paragraphs 
(c)  and  (d)  as  paragraphs  (e)  and  (f). 
redesignating  paragraph  fb)  as  paragraph 
(c)  and  revising  the  introductory  text, 
and  adding  new  paragraphs  fb)  and  (d) 
to  read  as  follows: 

§25.109    Acc«i«rat»-ttop  distanc*. 

(a)  The  accelerate-stop  distance  on  a 
dry  runway  is  the  greater  of  the 
following  distances: 

(1)  The  sum  of  the  distances  necessary 


(i)  Accelerate  the  airplane  fi-om  a 
standing  stait  with  all  engines  operating 
to  Vef  for  takeoff  from  a  dry  runnway; 

(ii)  Accelerate  the  airplane  from  Vef 
to  Vi,  assuming  the  critical  engine  fails 
at  Vef;  and 

(iii)  Come  to  a  full  stop  on  a  dry 
ninway  from  the  point  reached  at  the 
end  of  the  acceleration  period 
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prescribed  in  paragraph  (a)(l]{ii)  of  this 
section,  assuming  that  the  pilot  does  no! 
apply  any  means  to  retard  the  airplane 
until  that  point  is  reached,  plus 

Civ)  A  distance  e<5uivatent  to  2 
seconds  at  \'i  for  takeoff  from  a  dry 
runway. 

(2)  "Hie  sum  of  the  distances  neces-sarv' 
to- 
ll) Acceierate  the  a;rplane  from,  8 
standing  start  with  all  engines  operatMig 
to  V'l  for  takeoff  from  a  dry  runway;  a.',cl 

(li)  Ccme  to  a  full  stop  on  a  dry ' 
nonwav  from  trie  point  reached  at  the 
end  of  the  acceieratian  penod 
prescnb**d  m  paragraph  WADW]  of  this 
section,  assuming  that  the  pilot  does  no; 
apply  any  means  to  retard  the  airplane 
until  that  point  is  reached  and  that  all 
engines  are  stili  operating,  plus 

fin)  A  distance  equivalent  to  2 
seconds  at  Vi  for  takeoff  from  a  dry 
nan  way. 

fb)  "the  acceierate-stop  distance  on  a 
wet  runway  is  Uie  greater  of  the 
following  distances 

{1}  The  acceierate-stop  distance  on  a 
dry  runway  determined  in  accordance 
with  paragraph  (a)  of  tlas  section;  or 

(2J  The  acceierate-stop  distance 
determined  in  accordance  with 
paragraph  (a)  of  this  sedion,  except  that 
thie  runwav  i.s  wet  and  the 
corresponding  valuos  of  VV>-  and  V,  are 
used.  Unless  a  fugher  wot  r'onway 
braking  coefficient  of  friction  or  wheel 
brakmg  force  has  been  demonstrated. 
the  wet  runwfiv  stopping  requirements 
of  this  paragraph  must  be  determined 
assuming — 

(i)  When  the  whee^  braking  force 
determ.med  in  meeting  the  requiremer.ti. 
of  §25  lOldJand  paragraph  (a)  of  this 
section  does  not  correspond  to  the 
ma.Kim.um  torque  limit,  a  braking 
coefficient  of  friction  equa;  to  one-half 
the  demonstrated  braking  coefficient 
determined  in  meeting  the  requirem.c-n!s 
of  §25,101(il  and  paragraph  (a)  of  this 
section,  ana 

(ii)  When  thri  wheel  braking  force 
detennined  in  meeting  the  requirements 
of  §2.'i.l01(rj  and  paragraph  (a)  of  this 
section  corresponds  to  the  ma.ximum 
torque  limit,  the  wet  nanway  wheel 
braking  force  shall  not  exceed  one-haif 
the  dry  runwav  torque- limn  ted  value 

(c)  Except  as  provided  \n  paragraph 
(djdj  of  this  section,  means  other  than 
wheel  brakes  may  'oe  used  to  determine 
the  acceierate-stop  distance  if  tiiat 
means — 

•        •        •        •        • 

(d)  The  effects  of  available  reverse 
thrust — 

(1)  Shall  not  be  included  as  an 
additional  means  of  deceleration  when 
determining  the  acceierate-stop  distance 
on  a  dry  Pwinway,  and 


(2)  May  be  included  as  en  additional 
means  of  deceleration  using 
recommended  reverse  thrasJ  prw:.t-i lures 
when  determining  the  acceserHte^';!   p 
distance  on  a  wet  runwav,  prrmded  thr 
requirements  of  paragraph  icj  of  this 
sect.ion  are  met 
•         »         #         •         • 

8  By  amending  §  25  1 1  j  ')>  revising 
the  introductory-  texi  of  paragraph  (a) 
and  paragraph  ifaiil'^  THCHs.jOiating 
paragraph  ;,t'^  as  puraw'epr;  ;c)ancl 
revising  newi\  dev.^r.fiiH'T  oaragraph 
(c)(ij,  and  aading  a  new  ;  arssraph  (b) 
to  read  as  follows 

§  25.1 13     Tik*off  dl»tanc«  fcod  t»»»of1  run 

(a)  Takeoff  distance  on  e  dry  runway 
is  the  greater  of — 
(1 )  The  horizontal  distance  along  the 

takeoff  path  from  the  start  of  the  takeoff 
to  the  point  at  which  the  airplane  is  35 
feet  above  the  takeoff  surface, 
determined  under  €25.111  for  a  dry 

runwav;  or 


f>^;Tak 


eol?  0. 


stance  en  a  wet  runway 


is  the  gn^ater  of- 

i  1 ,  The  iake-':ff  distance  on  a  dry 
ran  way  determined  in  accordance  with 
paragraph  (a!  of  this  section:  or 

',2]  The  h.':.r;2;or;tn]  distance  along  the 
takeoff  path  f-orn.  Hie  stdrt  of  the  takeoff 
to  th.e  point  at  which  the  airplane  is  15 
feet  above  the  takeoff  surface,  but  not 
beyond  the  end  of  the  runway,  achieved 
in  a  m.anner  consistent  with  the 
achievement  of  Vj  before  reaching  35 
feet  above  the  takeoff  surface, 
determined  under  §  25  111  for  a  wel 
runwav 

[c]  '   *    * 

11)  The  horizontal  distance  along  the 
takeoff  path  from  the  start  of  the  takeoff 
to  a  point  equidistant  between  the  point 
at  which  Vlof  is  reached  and  the  point 
at  which  the  airplane  is  35  feet  above 
the  takeoff  surface,  as  determined  under 
§  25  111,  except  that,  in  the  case  of 
takeoff  on  a  wet  runway,  this  distance 
need  not  be  greater  than  the  horizontal 
distance  detennined  in  accordance  with 
paragraphs  fb)(l)  and  (b)(2)  of  this 
section,  or 

•  •        •        *        • 

9.  By  amending  S  25.115  by  revising 
paragraph  (a)  to  read  as  follows: 

§  25.1 1 5    T«k»o«  Flight  Path. 

[fcj  The  takeoff  flight  path  shall  be 
considered  to  begin  35  feet  above  the 
takeoff  surface  at  the  end  of  the  takeoff 

distance  determined  m  accordance  with 
§  25.113  (a)  or  (b),  as  appropriate  for  the 

runway  surface  condition. 

*  *        *        *        « 

10  By  amending  §25.735  by  revising 
paragraph  (f)  introductory  text, 


r«nesignating  paragraph  (g)  as  (h),  and 
ftdlmg  8  new  paragraph  (g)  to  read  as 
follows: 


I  25  736     Bfiik,»«. 


(f)Th. 


ii^f  kinetic  energy  capacity 
'"♦:cv;  '■;  B«.  ,f.  'T!i,;n  wh***'^'  rnt-M 
tissemLay  Uitit  :s  at  Ltie  fu..y  worn  limit 
of  its  allowable  brake  wear  range  may 
not  be  less  than  the  kinetic  energy 
absorption  requirements  determined 
under  either  of  the  following  methods: 

•  •        •        •        • 

(g)  In  addition,  a  flight  test 
demonstration  of  the  maximum  kinetic 
energy  rejected  takeoff  shall  be 
conducted  vn\h  not  more  than  10 
percent  of  the  allowable  brake  wear 
range  remaining. 

•  •        •        •        • 

11.  By  amending  §  25.1587  by  revising 
paragraph  (b)  introductory  text  to  read 
as  follows: 


5  25  'Sfi""      PirfionriiBftc*  i,n<o' 


"iBtion. 


(b)  Each  Airplane  Flight  Manual  must 
contain  the  performance  information 
computed  under  the  applicable 
provisions  of  this  part  for  the  weights, 
altitudes,  temperatures,  v^nd 
components,  runway  gradients,  and 
rxinway  surface  conditions  (dry  and 
wet),  as  appHcable,  within  the 
operational  Umits  of  the  airplane,  and 
must  contain  the  following: 


PAfiT  91- <iENEPlAL 

f'L.MjM"'"  RULES 


■JPERAT'NG  A'aO 


\i.  Ttie  auUiority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1301(7),  1303. 
1344,  1348, 1352  through  1355. 1401. 1421 
through  1431, 1471, 1472,  1502. 1510. 1522. 
and  2121  through  2125:  Article*  12,  29,  31. 
and  32(a)  of  the  Convention  on  International 
Qvil  AviaUon  (61  SUt.  1180);  42  U.S.C.  4321 
et  seq:  E.0. 11514;  and  49  U.S.C.  106(g), 

13.  By  amending  §  91.605  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

wei Jtii  (!rn!l,at.ij,r;» 

* 

(b)*  •  * 

(3)  The  takeoff  weight  does  not  exceed 
the  weight  shown  in  the  airplane  Flight 
Manual  to  correspond  with  the 
minimum  distances  required  for  takeoff 
considering  the  elevation  of  the  airport, 
the  runway  to  be  used,  the  effective 
runway  gradient,  the  ambient 
temperature  and  wind  component  at  the 
time  of  takeoff,  and,  if  the  Airplane 
FUght  Manual  contains  wet  runway 


1993 


36746 


Federal  Register 


dh 


No    129  /  ThiiTsday,  July  8.  1993  /  Proposed  Rules 


perfonr.ance  mformaUon,  ine  r-jriwa, 
surface  cordition  (dr,'  or  wet),  and 


PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMEMTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

14  The  authority  atdtion  fcr  par  121 
rontinues  to  read  as  foilDws 

Aiitfaority-:  49  L'  S.C.  app,  1154. a'    !  ii-:. 
1356   1357,  14<.'^    1421  -hrough  HJO,  \i~. 
1485  ar/MS02   4^l-SC   '  06(g);  and  49  CFR 

1  4':a'' 

15  By  aaendmg  «)  121  1^-i  t'^  revising 

paragraph  (e)  to  r«ad  a^  f^..uvv^ 

§121  1*8    7rwn»fyort  catagorf  HTQiaty 
Turt>4n«  •ngJn*  po«»«f»d,  t«»i«off  Hmrtatjoo* 


«!  Ln  detfirriir.ing  :na>t::n,j.:M  we 
-T",n;rr-.;Ti  distances,  and  Hi^K'  'm: 


JUS, 


under  paragraphs  (a)  through  (d)  of  this 
section, correction  must  be  made  for  the 

-i-rwav  to  be  used  the  elevation  of  the 
h.'vcr^   the  >»f!H»':tiv«  nmway  gradient 
'."it-  rt,rTif)H-^n'  teniperBturt*  and  wind 
componnn'  at  iht-  time  of  takftoff,  and 
if  the  AirpiHiie  Fi.wat  Manual  contains 
w--:  r\::A=<;  •,c),».ei)ff  p«rfnrma.n;:e 
lafurmatiuii,  the  runw>iy  surface 
condition  (dr,    r  w^t 


PART  135— AJR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 


1 6 .  The  authority  d ta 1 1 u i ;  to 
continues  to  read  as  follow  s 

Authority:  49  U.S.C.  app.  lo3i 
-     c  1431,  and  1502;  49  use 
and  49  CFR  1.47(a). 


^. 


14: 1 


17.  By  amending  S  135.379  by  revising 
paragraph  (e)  to  read  as  follows: 


§135.379    Trwwport  catoflofy  atrplanM: 
Turbin*  •ngin*  pow«r«d;  Tiictoft 
limitations. 

•  •         •         •         • 

(e)  In  determining  maximum  weights 
mininnum  distances,  and  flight  paths 
under  paragraphs  (d!  through  \d'<  of  this 
section,  correction  must  be  made  fur  the 
runway  to  be  used,  the  elevation  of  the 
airport,  the  effective  runway  gradient. 
the  ambient  temperature  and  wind 
"omponent  at  the  time  of  takoo'f.  and 
A  the  Airplane  Flight  Manual  cuntam^ 
wet  nmway  takeoff  performani  e 
.nform.ation.  the  runway  surface 
i,:,;jnd!*ion  (d,-\'  or  we'.- 

•  •         «         •         • 

ls.*^fid  \r.  VSas.'-.  n^liT;,  DC,  on  June  25. 
1993 
Tboma*  E.  McSwefeiiv, 

Acting  Df.tHt.;):',  A  :n.:rart  Certification  Service. 
FR  n.w    ^3^:5,£4  F;»ed  7-7-93:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

H«atth  Car*  Financing  Administration 

[BP0-T79-HC] 
WH  O930-AG24 

U«dtc«ft  Program;  Schedule  of  Limtts 
oo  Hom«  Heatth  Ag«ncy  Coats  Pvr 
Viart  for  Coat  Reporting  Periods 
Beginning  on  or  After  July  1 ,  1 993 

AOCNCV;  Hsailh  Care  Financing 
Administrator.  (HCFA).  HHS. 
ACTtOH;  Nctice  with  comment  period. 

5W4KWRY;  This  noUce  sets  forth  a 
revised  schedule  of  limits  on  home 
neaith  agency  costs  that  may  be  paid 
under  the  Medicare  program.  As 
required  by  section  1861(v)(l){L)(iii)  of 
the  Social  Security  Act  (the  Act),  these 
limit.s  are  based  on  the  current  hospital 
.vajjB  index. 

DATiS:  Effective  date  The  schedule  of 
.imi's  is  effective  for  cost  reporting 
periods  beginning  on  or  after  |uly  1, 

CO*i»i£NT  DATE;  Written  comments  will 
0*1  considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5  p  m.  on 

Sr'ptt^rr-.!-/*:  '' .  1993. 

AOO«ESSeS;  Mail  comments  (an  original 
ajid  three  copies)  to  the  following 
dddr*»s,s  Health  Care  Financing 
.\dmir.istrat.  n,  I>partment  of  Health 
and  HuT.ari  Services.  Attention:  BPD- 
779-NC,  P  O  B-'iX  7517.  Baltimore.  MD 
212n7-r.-.17 

!f  you  prefer,  you  may  deliver  your 
ommenls  (an  ong:nal  and  three  copies) 
to  one  of  the  fjUowLng  addresses: 
Room  30«i-G.  Hiib^jrt  H  Humphrey 

Build.::^  2uC  Independence  Ave., 

SW..  Washington.  DC  20201.  or. 
Room  132  East  High  Rise  Building  6325 

Secur-.tv  Bculevaid  Baltimore,  MD 

21207.  ' 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  fafs:.T.;i8  iF.AXl  trail smission.  In 
commenting,  please  refer  to  file  code 
BP[>-779-NC.  Comments  received 
i:me!v  w  ,'.  be  a^  ailable  for  public 
inspect;  ):  as  ihey  are  received. 
genere-v  beg'nning  approximately  3 
weeks  after  publication  of  a  document, 
in  roorr.  309-Gof  the  Department's 
Dffica?  a'  200  Independence  Avenue, 
SW  .  Washington,  DC,  on  Monday 
throujih  FrddV  of  each  week  from  8:30 
am  10  5  p  m  '(Phor.e;  202-^90-7890] 

Cop.'P5   To  orriHr  rr.pies  of  the  Federiil 
tf-vi-ttar  containing  this  dooament.  send 
vour  req'^est  to-  New  Orders, 
iopenntendent  of  Documents,  P.O.  Box 


371954.  Pittsburgh,  PA  1.5250-7954. 
Specify  the  date  cf  the  issue  requested 
and  enclose  a  ch^ck  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $4  50 
As  an  alternative,  you  may  view  and 
photocopy  the  Federal  Rei^ister 
document  at  most  Utiran»s  designated 
as  U.S.  Government  Depository 
Libraries  and  at  many  other  public  and 
academic  Ubraries  throughout  the 
country  that  receive  the  Federal 
Rpj^ister 

FOfl  FURTHfcrt  INFORMATION  CO^^■ACT: 
Michael  Bussacca  (410)  966-4602. 

suPPL£ME^^rARY  information: 

I   Bd(kj;round 

Section  1861(v)(l)(A)  of  the  Act 
authorizes  the  Secretary  to  establish 
limits  on  allowable  costs  incurred  by  a 
provider  of  services  that  may  be  paid 
under  the  Medicare  program,  based  on 
estimates  of  the  costs  necessary  in  the 
efficient  delivery  of  needed  health 
services.  Under  this  authority,  we  have 
maintained  limits  on  home  health 
agency  (HHA)  per-visit  costs  since  1979. 
The  limits  may  be  appUed  to  direct  or 
indirect  overall  costs  or  to  the  costs 
incurred  for  specific  items  or  services 
furnished  by  the  provider.  This 
statutory  provision  is  implemented  m 
the  regulations  at  42  CFR  413,30 
Additional  statutory  provisions, 
specifically  governing  the  limits 
applicable  to  HHAs.  are  contained  at 
section  1861(v)(l)(L)  of  the  Act 

On  November  5. 1990.  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  "90).  Public  Law  101-508,  was 
enacted.  Section  4207(d)(1)  of  OBRA  90 
amended  section  1861(v)(l)(L)(iu)  of  the 
Act  to  require  that  in  establishing  the 
HHA  schedule  of  limits  we  are  to  use 
the  oirrent  hospital  wage  index. 
However,  to  lessen  the  effect  on 
individual  HHAs  that  would  have  been 
caused  by  changing  from  the  1982 
hospital  wage  data  to  the  1 988  hospital 
wage  data,  section  4207(d)(3)  of  OBRA 
"90  provided  for  a  2-year  transition 
period  during  which  we  would  use  a 
blend  of  1982  and  1988  hospital  wage 
data,  based  on  hospital  wages  and  wage- 
related  costs,  in  calculating  the  wage 
index  for  HHAs.  For  cost  reporting 
periods  beginning  on  or  after  July  1 , 
1991,  and  before  June  30. 1992,  the 
applicable  wage  indices  consisted  of  b 
blend  of  67  percent  of  the  area  wage 
index  using  1982  hospital  wage  survey 
data  and  33  percent  of  the  area  wage 


index  using  1988  hospital  wage  survey 
data.  For  cost  reporting  periods 
beginning  on  or  after  July  1,  1992,  and 
before  June  30,  1993.  the  blend  was 
based  on  33  percent  of  the  1982  hospital 
wage  survey  data  and  67  percent  of  the 
1988  hospital  wage  survey  data  On  July 

I,  1992.  we  published  a  schedule  of 
HHA  cost  limits  in  the  Federal  Register 
(57  FR  29410)  based  on  the  latter  blend 

This  notice  sets  forth  cost  limits  for 
cost  reporting  periods  beginning  on  or 
after  July  1,  1993  As  required  by  section 
1861(v)(l)(L}iiii)  of  the  Act,  we  are 
using  the  current  hospital  wage  index, 
that  is,  the  hospital  wage  index  effective 
for  hospital  discharges  on  or  after 
October  1,  1992  (Federal  fiscal  year  (FY! 
1993),  which  is  based  on  1988  wage 
sur\^ey  data  (.S*:W  September  1.  1992 
Federal  Register,  57  FR  39746]  As  also 
provided  in  the  statute,  in  applying  the 
hospital  wage  index  to  HHAs.  no 
adjustments  are  to  be  made  to  account 
for  rural  counties  that  have  been 
deemed  urban  counties  under  section 
1886(d)(8i(B)  of  the  Act.  In  addition.no 
adjustments  are  to  be  made  for  any 
reclassifications  resulting  from 
decisions  of  the  Medicare  Geographic 
Classification  Review  Board  under 
sertion  1886;d)(:o;  of  the  Act 

II.  Application  of  Cost  Limits  on  a 
Budget-Neutral  Basi« 

Section  4207;d)(2]  of  OBR.\  90 
requires  that,  in  updating  the  wage 
index,  aggregate  payments  to  H]L\s  will 
remain  the  same  as  they  would  have 
been  if  the  wage  index  had  not  been 
updated.  Therefore,  overall  payments  to 
HHAs  are  not  affected  by  the  changes  in 
the  wage  index  values. 

In  order  to  ensure  budget  neutrality, 
an  adjustment  must  be  made  to  the 
pavments  that  would  otherwise  be  made 
to  HHAs  for  the  period  beginning  July 
1.  1993  We  determine  the  amount  of 
the  budget  neutrality  adjustment  by  first 
computing  the  amount  of  program 
savings  that  would  have  resulted  from 
the  cost  limits  effective  July  1,  1993,  if 
a  hospital  wage  index  based  on  1982 
wage  data  were  used.  Then,  program 
savings  were  computed  using  the 
current  wage  index  (based  on  1988  wage 
data).  The  use  of  the  current  wage  index 
resulted  m  higher  savings,  and 
therefore,  lower  program  payments.  To 
ensure  that  aggregate  payments  to  HK.As 
are  not  affected  by  changes  to  the  wage 
index,  we  dete-'m-med  that  it  is 
necessary  to  apply  a  budget  neutrality 
adjustment  factor  of  1.027  to  the  labor- 
related  portion  of  the  cost  lim.its  That 
is.  an  increase  of  2  7  percent  to  the 
labor-related  portion  of  tlie  limits  results 
in  the  same  program  savings  as  would 
have  been  n^al^zed  had  we  used  a 
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hospital  wage  index  based  on  1982  wage 
data  to  calcuLate  the  limits.  (See  the 
example  in  section  MA  below 
regarding  the  ed)u,stment  of  cost  lirn!t.s 
by  the  wage  index  end  the  budget 
neutrality-  factor  ) 

We  note  that,  for  this  notice,  we  are 
continuing  to  use  a  wage  index  based  on 
1982  wage  data  as  our  basis  of 
companson  in  determining  budget 
neutrality.  Section  1861(v)(l)(L)(iii)  of 
the  Act  specifies  the  use  of  the 
applicable  hospital  wage  index  f(ir 
establishing  the  cost  lin-uts  for  HHAs 
Since  the  passage  of  OBfL^  "90,  tiie 
spplicable  hosp.tal  wage  indices  that  we 
hd\e  used  to  establish  the  HHA  cost 
limits  have  been  indues  based  on  1982 
and  19S8  hosp,taI  wage  data,  (In 
arrordance  with  section  4207(d)(3)  of 
OBR.*i  'go,  the  wage  indices  that  have 
applied  to  HHAs  were  calculated  based 
on  blends  of  the  1982  and  1988  hospital 
wage  data  and  now  based  on  1988  data 
entirely.)  We  have  not  used  the  blended 
wage  index  as  the  basis  of  comparison 
in  determining  the  budget  neutraUty 
adjustment  because  the  blended  index 
was  artificially  derived  from  the  1982 
and  1988  wage  data.  The  transition 
(blended)  wage  index  was  for  the  benefit 
of  the  home  health  agencies,  so  those 
agencies  whose  payments  were 
Bdvers^iy  effected  by  the  change  to  tii« 
wage  index  b«sed  on  1988  wage  data 
could  make  a  gradual  adiustmen!  to  ?he 
full  implementation  of  the  wgge  index 
values  Because  the  blended  wage  indfx 
was  only  a  ter-.piirary  transitional 
measure  from  the  index  based  on  1982 
wege  data  to  the  index  based  on  1988 
wage  data,  and  because  the  index  based 
on  1982  wagp  data  v*,3s  the  basic 
underlying  value,  we  believe  that  it  is 
appropriate  to  cfilculete  the  budget 
neutrality  adjustment  by  comparing  the 
index  based  on  1982  wage  data  with  the 
index  based  on  1988  waRe  data 

Beginning  m  FY  1994  however, 
set-ion  lS36;d):3)tE)  of  the  Act  requires 
that  the  hofpita!  wage  index  be  updated 
annuaHy.  Thprefore.  m  setting  future 
HH.A  limits,  our  basis  of  cor.Tpanson  for 
the  budget  neutrality  adjustment  will  be 
the  current  hospital  wage  index  and  the 
hospital  wage  index  used  m  the 
previo'us  HHA  notice  .Accordn:gty,  we 
anticipate  that  in  next  year's  HHA 
notice,  the  b^udget  neutrahty  facrtor  will 
reflect  a  comparison  of  the  FY  1994 
hospital  wage  index  (based  on  1990 
survey  data)  with  tne  FY  1993  wage 
index  rb.ased  on  1988  survey  data)  As 
discussed  above,  the  wage  index 
applicable  to  HHAs  is  different  from  Lhe 
hospital  wage  index  because  the  HHA 
wage  index  does  not  reflect  g-iogrsphic 
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reclassif.cations  of  hospitals. 


III.  Update  of  Limiti 

The  methodology  used  tc  df-v«lop  the 
s<::hedj!e  of  limits  set  forth  ;:r  this  notice 
is  the  same  as  that  used  -.r,  <>"**--:n  the 
emits  effective  lu;v  1 ,  19P2   A.s 
discussed  m  the  July  1,  1992  nouce  (57 
FR  29411),  we  will  continue  to  use  the 
latest  settled  cost  report  data  to  develop 
the  HHA  cost  limits.  The  cost  limits 
have  been  updated  to  reflect  the 
expected  cost  increases  occurring 
between  the  cost  reporting  periods  for 
the  data  contained  in  the  data  base  and 
December  31, 1993.  the  midpoint  of  the 
first  cost  reporting  period  to  which  the 
limits  apply. 

A  Data  Used 

To  develop  the  schedule  of  limits 
effective  July  1. 1992.  we  extracted 
actual  cost  per-visit  data  from  settled 
Medicare  cost  reports  for  periods  ending 
on  or  af^er  October  31. 1987,  and  before 
October  1,  1988.  We  then  adjusted  the 
data  using  the  latest  available  market 
basket  indexes  to  reflect  expected  cost 
increases  occurring  between  the  cost 
reporting  periods  contained  in  our  data 
base  and  December  31, 1992.  In  this 
notice,  we  have  updated  the  hmits  by 
using  the  data  from  cost  reporting 
periods  ending  on  or  after  June  30. 1989. 
and  before  May  31, 1991,  as  adjusted  by 
the  most  recent  market  basket  factors,  to 
reflect  expected  cost  increases  occurring 
between  the  cost  reporting  periods 
contained  in  the  data  base  and 
December  31, 1993,  the  midpoint  of  the 
first  cost  reporting  period  to  which 
these  luly  1, 1993  Umits  apply. 

F.\  en  though  these  are  the  most  recent 
iata  available  at  this  time,  we  recognize 
±at  the  provisions  of  section  1891(a)(3) 
of  the  Act,  which  require  changes  in 
home  health  aide  training  and 
certification  effective  July  1,  1989,  will 
result  in  some  HHAs  incurring  costs 
that  will  not  be  reflected  in  the  cost 
limits.  It  is  not  possible  for  us  to 
estimate  the  overall  impact,  if  any.  this 
provision  will  have  on  an  HHA's  total 
costs.  However,  if  the  additional  home 
health  training  and  certification 
requirements  resuU  in  an  HHA's  costs 
exceeding  the  cost  limits,  the  HHA  may 
present  documentation  justifying 
payment  of  additional  amounts  in 
excess  of  the  cost  limits,  as  we  indicated 
in  our  June  30, 1989  notice  concerning 
HHA  cost  limits  (54  FR  27742),  under 
the  exceptions  process  outlined  in 
M13.30, 

When  HCFA  updates  the  HHA  cost 
limits  in  the  future  using  a  later  data 
base  that  includes  the  costs  of  home 
health  training  and  certification 
requirements,  an  add-on  will  no  longer 
be  needed  because  the  updated  limits 


wouid  include  those  costs  in  the  basic 
cost  limits 

In  addiuon.  wy  a,w    (.rt-  im'are  that 
HHAs  will  be  incurrir>  nc  ntional  coMs 
due  to  the  universal  precaution 
requirements  of  the  Occupational  Safety 
and  Health  Administration  (OSHA). 
OSHA  pub!' shed  a  final  rule  in  the 
f  edwrai  Register  on  December  6, 1991 
156  FR  64004)  that  set  forth  a  standard 
under  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
655)  to  eUminate,  or  minimize, 
occupational  exposure  to  bloodbome 
pathogens.  The  rule  includes 
requirements  relating  to  employee 
vaccinations  against  bloodbome 
diseases,  staff  training  on  universal 
precautions,  and  the  use  of  protective 
equipment  (gloves,  aprons,  masks,  etc.). 
While  the  limits  set  forth  in  this  notice 
use  the  most  recent  cost  report  data 
available,  we  recognize  that  the  OSHA 
standards,  which  were  effective  March 
6, 1992.  will  resuh  in  some  HHAt 
incurring  costs  that  are  not  reflected  in 
the  cost  limits. 

In  the  July  1. 1992  notice  (as  corrected 
at  57  FR  43004  (September  17.  1992)) 
we  provided  an  add-on  to  the  HHA  cost 
limits  of  $.16  per  visit  for  those  HHAs 
that  incurred  costs  associated  with  the 
additional  requirements  of  lhe  OSHA 
regulation.  The  add-on  was  necessary 
because  the  data  base  used  to  calculate 
the  HHA  cost  limit  did  not  reflect  the 
costs  associated  with  the  new  OSHA 
requirements.  In  this  notice,  we  will 
continue  to  provide  an  add-on  to  the 
cost  limits  to  account  for  the  additional 
costs  HHAs  will  incur  due  to  the 
universal  precaution  requirements. 
Based  upon  our  review  of  the  OSHA 
regulation.  OSHA  data,  and  additional 
information  obtained  from  OSHA  staff, 
we  have  determined  that  for  cost 
reporting  periods  beginning  on  or  after 
July  1,  1993.  HHAs  will  incur  average 
costs  of  $.18  per  visit  in  meeting  the 
OSHA  requirements.  We  determined 
this  amount  by  inflating  $.16  (the  per- 
visit  add-on  for  cost  reporting  periods 
beginning  on  or  after  July  1. 1992)  by 
the  HHA  market  basket  index  described 
in  this  notice.  Thus,  we  are  providing 
for  an  add-on  to  the  HHA  cost  limits  of 
$.18  per  visit  for  those  HHAs  that  incur 
costs  associated  with  the  additional 
reouirements  of  the  OSHA  regulation. 
If,  as  a  result  of  the  additional  OSHA 
requirements,  an  HHA's  costs  still 
exceed  the  cost  Umits  after  the  add-on. 
the  HHA  may  apply  for  an  exception  to 
the  cost  limits  under  the  exceptions 
process  outlined  in  §413  30.  This 
situation  could  be  recognized  as  an 
"extraordinary  circumstance"  as 
defined  at  §  413.30(f)(2).  We  will  grant 
an  exception  to  the  extent  that  the  costs, 
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in  exc88«  of  the  limit,  are  reasonable: 
incurred  in  the  implementation  of  the 
additional  requirements,  separately 
identified  by  the  HHA.  and  venfied  by 
the  intermediary 

Ai  with  home  health  training  and 
certification  requirements,  we  anticipate 
that  using  a  later  data  base  that  includes 
the  costs  of  complying  with  the  OSHA 
standards  eventually  will  preclude  the 
need  for  an  add-on. 

B  Wage  Index 

The  wage  index  is  used  to  adjust  the 
labor-related  portion  of  the  limits,  and 
the  administrative  and  general  (AAGl 
add-on,  to  reflect  differing  wage  levels 
among  areas.  In  setting  this  schedule  of 
limits,  we  used  the  HCFA  FY  1993 
hospital  wage  index  that  was  developed 
based  on  1988  hcspital  salan,^  data. 

Each  HR^  s  iahor  market  area  is 
determined  based  on  the  definitions  of 
Metropoiuan  Statistical  Areas  (MSAs) 
issued  bv  the  Offire  of  Management  and 
Budget  ;0MB;  We  note  that  on 
December  28,  1992.  0MB  announced  in 
0MB  bulletin  93-05  the  revised 
statistical  definitions  for  metropolitan 
areas  based  on  the  results  of  the  1990 
census,  The  revised  definitions  were 
effective  an  Decembt^r  31,  1992 
However  as  noted  above,  section 
1861(v)il)iL)  of  the  Act  requires  that  we 
use  the  current  hospital  wage  index 
riiat  is,  the  Pr'  1993  hospital  wage 
index,  which  was  published  in  the 
FederaJ  Register  en  September  1, 1992 
(57  FR  39746;'  to  establish  the  HHA  cost 
limits.  Therefore,  tnis  sf;heduie  of  i.nnts 
reflects  the  MSA  definitions  that  are  in 
effect  under  the  hospital  prospective 
payment  system  We  now  plan  to 
implement  OMB's  revised  MSA 
definitions  based  an  the  1990  census 
data  in  the  schedule  of  HHA  cost  limits 
that  is  to  lake  effect  on  July  1,  1994, 

We  are  continuing  to  incorporate 
exceptions  to  the  MSA  classification 
system  for  certa.n  New  England 
counties  that  were  identified  in  the  July 
1,  1992  notice.  These  exceptions  have 
been  recognized  in  setting  hospital  cost 
limits  for  cost  reporting  periods 
beginning  on  and  after  July  1,  1979  [4.5 
FR  41218),  and  were  authorized  under 
section  601(g]  of  the  Social  Security 
Amendments  of  1983  (Pub,  L,  98-21) 
Section  601(gJ  of  Pubhc  Law  9B-21 
requires  that  any  hospital  in  New 
England  that  was  classified  as  being  in 
an  urban  area  under  the  classification 
system  in  effect  in  1979  will  be 
considered  urban  for  the  purposes  of  the 
hospital  prospective  payment  system. 
This  provision  is  intended  to  ensure 


equitable  treatment  under  the  hospital 
prospective  pavment  system.  Under  this 
authonty,  the  following  counties  have 
been  deemed  to  be  urban  areas  for 
purposes  of  payment  under  the 
inpatient  hr>spital  prospective  payment 
system 

'  •  Litchfield  C.k)untv,  CT  in  the 
Hartford,  CT  MSA 

•  York  County,  ME  and  Sagadahoc 
County  NtE  in  the  Portland,  ME  MSA. 

•  .^/errimack  County,  NH  in  the 
Boston-Brockton-Nashua  MA-NH 
SiSA. 

•  Newport  County,  Ri  in  the 
Providence-Fall  River-Warwick.  RI 
MSA. 

We  are  continuing  to  grant  these 
urban  exceptions  for  the  purpose  of 
applying  the  HCFA  hospital  wage  index 
to  the  HHA  cost  li.Tiits  These 
exceptions  result  in  the  .>ame  New 
England  County  Metropolitan  Area 
(NECMA)  definitions  for  hospitals, 
SNFs,  and  HHAs.  In  New  England. 
MSAs  are  defined  on  town  boundaries 
rather  than  on  county  lines  NECM^As 
are  defined  on  county  lines  but  exclude 
parts  of  the  four  counties  cited  above 
that  would  be  considered  urt>an  under 
the  MSA  definition  Under  this  notice. 
those  four  counties  are  urban  under 
either  definition,  NKC3^\  or  MSA. 

We  note  that  HCF,^  is  considenng  a 
proposal  from  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  to 
establish  hospital-specific  wage  index 
values  that  would  not  rely  on  the  use  of 
MSAs  and  NECM.As  A  full  description 
of  the  ProP.\C  proposal  is  set  forth  in 
UxQ  hospital  prospective  payment 
system  (PPS)  proposed  rule  for  FY  1994 
(See  May  26. 1993  Federal  Register,  58 
FR  30222.)  It  is  unclear  what  the  impact 
of  ProPAC's  proposal  would  be  for  the 
establishment  of  HHA  cost  limits. 
However,  we  have  indicated  in  the 
prospective  payment  system  proposed 
rule  that  under  no  circumstances  would 
we  propose  to  implement  this  change 
before  FY  1995;  therefore,  it  has  no 
effect  on  this  notice. 

rV'  Provisions  of  the  HHA  Schedule  of 

Lirmts 

The  s<,_;hedule  of  limits  set  forth  below 
was  calculated  using  112  percent  of  the 
mean  per-visit  costs  of  free-standing 
HHAs  and  is  adjusted  by  the  latest 
estimates  in  the  market  basket  index. 

The  schedule  of  limit_s  effective  for 
cost  reporting  periods  beginning  on  or 
after  July  1, 1993  is  based  on  the  latest 
settled  cost  data  available  and  provides 
for  the  following; 

•  A  classification  svstem  based  on 
whether  an  HHA  is  located  within  an 


MSA.  a  NECMA.  or  a  non-MSA  area. 
(See  Tables  Ilia  and  Illb  in  section  VUI, 
below,  for  the  Usting  of  MSAs, 
NECMAs,  and  rural  areas.) 

•  The  use  of  a  single  schedule  of 
hmits  for  hospital-based  and  free- 
standing agencies.  This  single  Umit  is 
based  on  the  cost  experience  of  free- 
standing agencies.  For  each  hospital- 
based  discipline,  we  are  providing  for 
an  add-on  adjustment  to  the  free- 
standing HHA  hmit  (which  is  equal  to 
114  percent  of  the  mean  cost  for  the 
MSA  hospital-based  group  and  12.5 
p)ercent  for  the  non-MSA  hospital-based 
group)  to  account  for  the  higher 
administrative  and  general  (A4G)  costs 
resulting  from  Medicare  cost  allocation 
requirements,  as  explained  in  section 
VI, C  below.  The  labor-related  portion  of 
the  add-on.  adjusted  by  the  appropriate 
wage  index,  plus  the  non labor  portion. 
is  added  to  each  free-standing  limit  to 
determine  the  per  discipline  limits  for 
hospital-based  agencies  We  are 
currently  evaluating  the  utility  of 
differential  payments  to  home  health 
agencies. 

•  The  use  of  the  following  market 
basket  index,  which  was  developed 
from  the  price  of  goods  and  senices 
purcha.sed  by  HHAs  to  account  for  the 
impact  of  changing  wvige  and  pnce 
levels  on  HHA  costs.  The  limit  values 
contained  in  this  schedule  reflect  the 
latest  available  actual  and  projected 
rales  of  inflation  in  HHA  e.xpenses.  The 
categories  used  were  identified  through 
an  analysis  of  1976  Medicare  cost 
reports  and  other  available  home  health 
industry  surveys.  The  categories  of 
expenses  are  weighted  according  to  the 
estimated  proportion  of  HHA  costs 
attributable  to  each  category.  The 
categories  used  in  the  market  basket 
contained  in  this  schedule  have  not 
changed  from  those  used  for  the  July  1. 
1992  schedule.  However,  the  relative 
cost  shares  used  change  over  lime 
because  of  differences  in  the  rate  of 
increase  in  the  various  price  variables. 
Categories  with  higher  rates  of  price 
increases  receive  higher  weights  and 
categories  with  lower  rates  of  price 
increases  receive  lower  weights. 

In  developing  the  relative  weights 
used  in  the  market  basket  index 
contained  in  this  schedule,  we  obtained 
historical  and  projected  rates  of  increase, 
in  the  resource  prices  for  each  category. 
The  price  variables  source  of  the 
forecast  for  calendar  years  1989  through 
1995  is  identified  in  the  third  column  of 
the  following  Home  Health  Agency 
Input  Price  Index  chart. 


UMI 
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Ho»«  Health  Agency  Input  Price 
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MedicaJ  equiprnent  arxl  &jpp*ie8  conponen'  o«  tn*  Supc-^'ps  »'■ 

tndeiJi.  a*  uft)ar   Sou't*   L  S   C>epT   ^f  aow    Btjieao  o<  ;,  atxx 

F^evrew 
Resioenoai  rer«  comporient  of  Qxisjrne.   --<:%  ^--.oex    a'    .,'t.ar    Source.  U.S.  Dept  o( 

Labor  Stab&tcs,  Montri<y  Labor  Revte* 
C-ompos.>te  Fije*  ana  jtWies  iroex  Scijrc&  hhS-HCPA  Communrty  Hoepital  Price  Index. 
Consurner  Pnce  incJex  for  aJi  rtsTvs  aj  ..rt^an.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor 

Statistics  Mc^thiy  Labor  Re^^ev* 
Welg^t9d  mear  of  price  vanaDies  fof  Die  precftdtnj  eight  items. 


M<x  •^'> 


Pi,   *., 

atxy 


X 


Re^ve  ctwl  weionts  were  derived  In/Uaily  froni  speaai  studies  by  hCFA  usir^c  ;,3at3  on-^r'-^  from  197R  HfrFA  Medicare  --.-.sf  rf^no^  ,,^1 
^^uI?T_^^'^^^  of  Home  Hearth  Apenciea  ana  'Oommunity  Heaitn  Services  A  >-asi>«>'es  pnc«  ny-i^,  «as,  .rx-sr.x-ifK;  ,,vnc  r.k*'-a'f' 
jveighte  tfTdthe  price  vwiaWee  mdjcated  m  thts  tabie.  T^ie  reiative  impooance  values  ^a^e  ona-gw:  over  t,in«i  r  acooniance  *ir.  prv^  cJ^-noes 
2?fir-P?**i^'®''??*?l  ^  categofiee  with  reiaPvety  hj^r  price  Increases  gel  higher  'eiatve  -'-:;.;.^a  v:e  .<i  .es  and  vk»  versa 

DRJ-TL  re<er8  to  Data  Raeources,  inc.,  Trendtong  <^l  1192)  29  Hartwe«  Aveooe  ^&x.^^QK^  Wassacs*'-.s  02173  DRI-CFS  refers  to  Data 
Resources.  Inc..  Cost  Forecastlnfl  Services  (CFS-924)   i75C  K  Street  NW    vVasn.->gtor   ,:k:  2  -'06 


•  An  adjustment  to  the  hmits  if  the 
estimated  market  basket  rate  of  increase 
d.ffers  from  the  actual  rate  of  increase 
by  more  than  3/10  of  one  percentage 
point  [higher  or  lower;. 

•  The  use  of  the  current  hospital 
wage  index.  The  wage  index  is  used  tc 
adrust  the  labor-related  portion  of  the 
limits  and  the  ASrG  add-on  to  reflect 
differing  wage  le\'els  among  the  areas 
(MSA  or  NECMA  and  non-MSA)  in 
which  HHAs  are  located.  The  employee 
wage  portion  of  the  market  basket  index 
(58  6  percent)  and  the  employee  benefits 
portion  (7.6  percent),  plus  a  factor 
representing  a  proportionate  share  of 
contract  services  (5,6  percent),  are  used 
to  determine  the  labor  component  (81.8 
percent)  of  all  HHA  per- visit  costs  used 
to  set  the  limits 

•  Separate  treatment  of  the  labor- 
related  and  nonlabor  components  of 
per-\-isit  costs.  The  separate  components 
of  costs  are  calculated  by  obtaining 
actual  HHA  cost  data  for  each  agency  for 
cost  periods  ending  on  or  after  June  30, 
1989  and  before  May  31,  1991,  and 
increasing  those  data  by  the  actual  and 
projected  increases  in  the  HHA  market 
basket  index.  We  then  separate  each 
HHA's  per-visit  costs  into  labor  and 
nonlabor  portions,  and  divide  the  labor 
portion  by  the  wage  index  value  for  the 
agency's  location  to  control  for  tiie  effect 
of  geographic  variations  in  prevailing 
v.age  levels.  Separate  means  are 


cmputed  for  the  labor  and  nonlabor 
components  of  per-visit  costs.  For  each 

companson  group,  the  resulting 
einounLs  are  shown  m  Table  I  of  section 
VII.  be'iow 

•  The  application  of  a  cost-of  living 
adjusLnnent  to  the  nonlabor  portion  of 
the  limit  for  KiMs  located  in  Alaska, 
Hawa.i,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands 

•  Lin-iit,s  that  are  detprm:i;Hd  for  the 
per-visit  cost  of  each  tyjxe  of  home 
neaJth  service  skilled  nursing  care, 
physical  therapy  speech  p.sthology, 
occupation  therapy,  medical  social 
services,  and  home  health  aide. 

•  Application  of  Lhe  limits  in  the 
aggregate  after  the  HHA's  actual  costs 
are  adjusted.  .An  H}-L\'s  actual  costs  are 
adjusted  for  individual  items  of  cost  that 
are  found  to  be  excessive  under 
Medicare  principles  of  provider 
payment  and  for  costs  that  are  not 
included  in  the  limitation  amount.  TTie 
Hmits  are  appbed  in  the  aggregate  to  the 
costs  remaining  after  these  adjustments 
are  made  Payment  is  limited  to  the 
lower  of  tiie  actual  costs  or  the  cost 
limits. 

V.  Methodology  for  Determining  Cost- 
per-Visit  Limits 

.4  Data 

For  this  rotice,  the  cost-per-visit  limit 
values  were  determined  by  extracting 
settled  actual  cost-per-visit  data  from 


Medicare  cost  reports  for  periods  ending 
on  or  after  June  30, 1989.  and  before 
May  31, 1991.  We  then  adjusted  the  data 
using  the  latest  available  market  basket 
factors  to  reflect  expected  cost  increases 
occurring  between  the  cost  reporting 
periods  contained  in  our  data  base  and 
December  31. 1993.  the  midpoint  of  the 
first  cost  reporting  period  to  which 
these  limits  apply.  The  following  annual 
percentage  increases  were  used  to 
compute  the  per-visit  costs: 


Calendar  year 

1990 „ „ 

1991  

1992 

1993 

'5.3 
'5.7 

»4.1 
'4S 

1994 

'51 

1995 

«5J 

'Rnai  rate  dfl 

'Forecasted  hxreases  "^e  vrn^rl&d  -atp 
of  inc'8as«  ir  r-«  rr^'\i»:  t>as«e'  ^<i*it  wu.  r-* 
adtust&(l  tc  tr*  act'oai  nha'iv.*-  'a;e  r*  r« 
actoai  'Bte  0'  i-ceas*  a(*if;'s  *^">r^  "> 
astimatac  rate  bv  "'xxe  f^r  ,1*:  •■■  ■■■r* 
p-ftrceniage  o:x"*  »**e  *ii;  r«,jt;r\.  r>*  M«kii,A'«- 
intbnT,eata->es  ;:><  t^«  a;-tja  -Ht«-  ■••  ■■■•-■hhs4- 
and  actvise  tr:*"^  v:  a-a.s-  h,''"~  -.•^u,  1  -,k 
limt. 

B.  Standardization  for  Wage  Levels 

After  adjustment  by  the  market  basket 
index,  we  divided  each  HHA's  per-visit 
costs  into  labor  and  nonlabor  portions. 
The  labor  portion  of  costs  (81.8  percent 


36752 


Federal  Register   '  Vol    53    No    129  /  Thursday,  July  8.  1993  /  NoUces 


as  determined  by  the  market  basket) 
represents  the  76.2  percent  employee 
wage  and  benefit  factor  plus  the  5  6 
percent  contract  services  factor  from  the 
market  basket.  We  then  divided  the 
labor  portion  of  per- visit  costs  by  the 
wage  index  appUcable  to  the  HHAs 
location  to  amvo  at  an  adjusted  labor 
cost. 

C  Adjustment  for    Quthers" 

We  transformed  all  per-visit  cost  data 
into  their  natural  ioganlhms  and 
grouped  them  by  type  of  service  and 
MSA,  ^JECMA,  or  non-MSA  location,  in 
order  to  determine  the  mean  cost  and 
standard  deviauon  for  each  group.  We 
then  eliminated  all  'outlier"  costs. 
retaining  only  those  per-visit  costs 
within  two  standard  deviations  of  the 
mean  in  each  service 

D.  Basic  Ser.::e  Umit 

A  basic  service  limit  equal  to  112 
percent  of  tne  mean  labor  and  nonlabor 
portions  of  the  per-visit  costs  of  free- 
standing HHAs  was  calculated  for  each 
type  of  service  ; See  Taole  I  in  section 
VTI) 

VT.  Computing  the  .\d)usted  Limit 

3  Adjustment  of  Cost  Umits  hv  Wage 

Index 

To  ar-'ve  at  'hn  a.5'.i;ted  limit,  which 
is  tc  be  applied  *o  eat,.r.  stjrvice 
f'jmished  by  an  HHA,  the  ^D■L^'-; 
intermediary  first  deterTr.:nes  Urn 
adjusted  labor-related  component  by 
multiplying  the  labor-related 
compcnent  of  the  limit  by  the 
appropnate  wage  index,  fSee  example 
below  and  Tables  Ola  and  IHb  in  section 
Vin  )  The  Slim  of  'he  nor  labor 
component  plus  the  labor-related 
component  is  the  adjusted  limit 
applicable  to  an  HHA 


Example— Calculation  of  Adjusted 
OccLPATiONAL  Therapy  LiMrr  for 
A  Freestanding  HHA  in  Dallas, 

TX — Continued 


Example— Ca^cula' 

^:0N  Of 

P<Z^''j 

S'EO 

OCCUPAT 

iQNAL  ThERAPV 

Limit 

FOR 

a  F^ees 

TANDINC 

HHA    . 

N   Da. 

.^-S, 

TX 

OSHA  adjustment 


AJjustao    xcuoatJOT'ai    tt^rapy 
limrt -  


Latxx  corr^porent  "^atita  i) 

Wage  irxMx  vaiue  Cabio  III) 

LaCof  oort)on  

Speoai    labor    adjustment    tor 
budget  neutrality    

Ad(u8ted  \atxx  oortjon  

Nortaixx  corncxDoerrt  Table  I)  ... 


73.21 
X1027 


♦0  18 


92  05 


$76  27 


$75.19 
♦16.68 


B  Adjustnifnt  for  Reporting  Year 

If  an  HHA  has  a  cost  reporting  period 
beginning  on  or  after  August  1,  199.3, 
the,  adpasted  per-visit  limit  for  each 
ser.'ice  is  aKain  revisfd  by  an 
adjustment  factor  from  Table  IV  that 
corresponds  to  Lhe  month  and  year  in 
which  the  cost  reporting  period  begins 
Each  factor  represents  the  compounded 
rate  of  monthly  increase  derived  from 
the  projected  annual  Increase  in  the 
market  basket  index,  and  is  used  to 
account  for  Inflation  in  costs  that  will 
occur  after  the  date  on  which  the  limits 
become  effective 

For  example,  if  an  HHA's  cost 
reporting  period  begins  January  1 ,  1994, 
as  calculated  in  the  example  in  section 
VI.A  above,  the  labor-adjusted  per-visit 
limit  for  occupational  therapy  for  a 
freestanding  HHA  in  Dallas,  Texas  is 
$92.05. 

Computation  of  Revised  Limit  for 
Occupational  Therapy 
Adjusted  per-visit  limit  ....       $92  05 
Adjustment    factor    from 

Table  IV  ^10254 

Revised  per-visit  limit  94  39 

In  this  example,  the  revised  ad'usted 
per-visit  Umit  for  occupational  therapy 
applicable  to  th.s  HH.^  for  the  cost 
reporting  period  beginning  January  1 
1994,  is  $94.39  per  \  iSit 

If  an  HHA  uses  a  cost  reporting  period 
that  is  not  12  months  in  duration,  a 
special  calculation  of  the  ad)ustment 
factor  must  be  made.  This  results  from 
the  fact  that  projections  are  computed  to 
the  midpoint  of  the  cost  reporting 
period.  For  cost  reporting  penods  other 
than  12  months  in  duration,  the 
calculation  must  be  made  for  the 
midpoint  of  the  specific  cost  reporting 
period.  In  such  cases,  the  intermediary 
for  the  HHA  must  obtain  this 
adjustment  factor  from  HCFA 


C.  Adjustment  for  Hospita]  Based 
Agencies 

If  an  HHA  participates  in  the 
Medicare  program  as  part  of  a  hospital 
and  is  required  to  file  Form,  HCFA-2552 
(hospital  cost  report),  and  quaUfies  as 
hospital-based  in  accordance  with  the 
requirements  specified  in  the  schedule 
of  limits  pubUshed  June  5,  1980  (45  FR 
38014),  the  HHA  is  entitled,  under 
section  1861(v)(l)(L)(ii)  of  the  Act,  to  an 
adjustment  of  the  per-visit  limit  to 
account  for  higher  AAG  costs  resulting 
from  the  Medicare  cost  allocation 
requirements.  The  intermediary  will 
compute  the  adjusted  cost  Umit  as 
descnbed  in  the  example  following 
Table  n.  section  VTI. 

VII.  Schedule  of  Limita 

The  schedule  of  limits  set  forth  below 
applies  to  cost  reporting  penods 
beginning  on  or  after  July  1,  1993  and 
before  July  1,  1994  The 'intermediaries 
will  compute  the  adjusted  limits  using 
the  wage  index  publi.shed  in  Tables  IIIu 
and  nib  of  section  VTII  and  will  notify 
each  HHA  they  service  of  its  applicable 
cost  per-visit  Umits  for  each  type  of 
service.  Each  HHA's  aggregate  limit 
cannot  be  determined  prospectively,  but 
depends  on  each  HHA  s  Medicare  visits 
for  each  type  of  service  and  actual  costs 
for  the  cost  reporting  period  subject  to 
this  notice, 

The  HHA  costs  that  are  subject  to  the 
hmits  include  the  cost  of  medical 
supplies  routinely  furnished  in 
conjunction  with  patient  care,  Durable 
medical  equipment,  orthotics, 
prosthetics,  and  other  medical  supplies 
directly  identifiable  as  services  to  an 
individual  patient  are  excluded  from  the 
per- visit  costs  and  are  paid  without 
regard  to  this  schedule  of  limits  (See 
Chapter  IV  of  the  Home  Health  Agency 
Manual  (HCFA  Pub.  11).) 

The  intermediary  will  determ^ine  tt.e 
Umit  for  each  HHA  by  multiplying  ti-ie 
number  of  Medicare  visits  for  each  type 
of  service  furnished  by  the  HHA  by  the 
respective  per-visit  cost  limit.  The  sum 
of  these  amounts  is  compared  to  the 
HHA's  total  allowable  cost. 

Example:  HHA  X,  a  free-standing  agency 
located  in  Richmond,  VA,  furnishes  5,000 
covered  skilled  nursing  visits,  2,000  covered 
physical  therapy  visits,  and  4,000  covered 
home  health  aide  visits  to  Medicare 
beneficiaries  during  its  12-month  cost 
reporting  period  beginning  on  luly  1, 1993. 


UMI 
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The  Aggregate  Cost  limit  is  De'ermined  a^^  follows 


r'r>e  ot  vs'i 


SkJMed  r>ursiny  

PhysicaJ  lti«rapy 

Horns  h©alt^  a)c5«  

TotaJ  Visrts 
Asjgragate  cx)st  tr^ti 


VMts 


-^ -f  ■- 


p«:.>CiJOr 
'6  S3 


Ad)us!f>':: 


11,000 


$^1  $€ 
"4  03 
as  98 


inciuoes  specia  «.'-.>'  earjstn^^nts  of  i  :2^  ;»  bud^s  neutrally  and  $0  '6  ;»'-  v-^  «0f  OSHA  ac|u«*T»»al 


44  ;>'■ 


177,000 


797.880 


As  noted  above  in  section  III  A  of  this 
preaiTible,  in  order  to  srcouiit  fcr 
OSRA's  un:ve!-<Mji  prwauiicn 
rt^quir«ments,  we  are  providing  for  an 
addi-i ar.al  adjustment  to  the  flgj<regate 
cost  iim.t  of  $  iH  3er  visit  for  those 
HHAs  ihat  incur  costs  in  compiy;ng 
with  these  requirements. 


Before  the  li.niitt  are  applied  during 
settlement  of  the  cost  report,  the  HHA's 

a  tea:  costs  are  reduced  by  the  amount 

( f  individual  items  of  cost  (for  example, 

5..ir':::i;::-,fr'it!ve  compensation  and 
.-■I'lrart  ser."i':ei>'  ih;;'  er'?  found  to  be 

exLessive  ur.dwr  ihe  Medicare  principles 
.'  provi  j^;  payment.  That  is,  the 

intennediary  reviews  the  various 


■  ;    '^'-  i     ists,  taking  into  account  all 
j>  .M.^1.  Jire  payment  principles;  for 
•  X p,n  j  , H  'he  cost  guidelines  for 
physical  therapy  furnished  under 
arrangements  (see  42  CFR  413.106)  and 
the  limitation  on  costs  that  are 
substantially  out  of  line  with  those  of 
comparable  home  health  agencies  (see 
42  CFR  413.9). 


-Per  V.S  •  u:M,TS  FOR  hOML  ML/w!-  AGENCIES 


MSA  [NEOM!  locattcfi: 

Sklll©<3  Oursmg  ca'9  

p^ystoa!  t^8'■aDy      

Sce^d  paSt>C«:.;gy     

OccupatKX'a.  trw"a:ry  ... 
Med*ca'  social  ss^'^ces 
Home  '"■eaf"  aiCe 

.•>4on-MSA  \OCS.tiOr 

•SKilled  .our&;"c  ca'^^  

f^'/sicai  therai:*      

S[>«6.;h  patno*ogv    

Occupe.oonai  tn^'riDy  ... 
MeOica'  sooaj  se'.'.:*; 
Home  !"v©afTr  atot 

^  MoniabOf  pot)0"  o'  '■•' 
toikjwing  cost-o'-uv-rv;  aai 


T  /c*? 


V!S.' 


Umrt 


$90  44 
93.39 
94.68 
92.95 

129.56 
45.44 

99.08 

105.57 
110.43 
106.48 
165.60 
46.04 


Labor  por- 
bon 


$74.40 
76.86 
77.84 
76.27 

106.41 
37.35 

84  39 
89.92 
93.98 
90.40 
140.98 
39.21 


Horiatooi 
poftkyi' 


16.84 

16.68 

23.15 

8.09 

14.69 
15.65 
16.45 
16.08 
24.62 
683 


HHAs  tocatec 


''uasw.a,  " 


awaii,  Puerto  Rico,  and  the  Virgin  islands  are  increased  by  multipVinfl  them  by  tti« 


l-ocatkxi 

nsr 

AlMia  

1  250 

;>aixj  

1.225 

Kioa 

a    a' 

1.175 

•:  w,j»o*^ai „ 

1.200 
1  ISO 

►■'.ft'-c  B=u: 

1.100 

V.'^gi"  i,s.arx5s 

1.125 

Table  II- 

-Add-On  Awou^'s  >-::)-  'HC;--  ''v.  Based  Home  Health  Agencies 

Type  of  yisit 

A&G  addon 

Labor  portion 

Nonlabor 

MSA  (NECMA)  kxaticr: 

Siulled  nursing  care  

$12.17 
11.52 
11.55 
11.68 
18.87 
5.47 

$14.42 
15.92 
15.58 

$9.95 
9.41 
9.43 
8.50 

15.32 
4.46 

$12.26 
13.55 
13.24 

9099 

Physical  therapy      

211 

Soeech  patr>o*ogy  „ 

212 

CX;cupatxxiaJ  therapy „ 

218 

MedtcaJ  soctaJ  ser^ces „ 

3.55 

Horne  nsatth  aio«     



1.01 

Non-MSA  iocatio*'! 

Skilled  riursir-c  ca^^e  

$216 

PtiysicaJ  therapy       

2.37 

Speech  pathotocy     „ 

234 

VOL 


Ta».E  II— Aoo-On  Amou<^ts  FOfi  HosPfTA^-BASED  HOME  HEALTH  AGENCIES— Continued 

Typ«  o<  vrtS.t 

A4G  add-on 

Labor  portion 

Hor<iabcf 

Occupattorai  lt>erapy  -     ...          - - 

HomahMlthMa  „ - 

15.97 

24  04 

576 

1350 

20.30 

490 

247 
374 
096 

Example-  A  hospital-baaad  ag«ncv  in  State  Col'eg"    5"A,  has  a  W8g*>  Index  value  of  0.9861.  It  provides  skilled  nursing, 

physical  therapy,  and  home  health  aida  services.  The  published  limits  for  that  agency  are: 


LiCTKt 

Add-on 

Labor 
portKxi 

NOT!  labor 
portKxi 

Labor 
portKjr 

^4on^abor 
porBon 

SWtodnuriIng    „„ _ _ 

Physical  thwapy     ..>~...~..»..^-.^....>.~.^........_.......~m ^.....>^................^>..»>..._ 

Homa  hearth  •de                    „ 

$74.40 
76  86 
37  35 

$16  04 

1653 

809 

$9.95 
941 
446 

$2.22 

2.11 

1  CI 

CALCULA'ON  O'  HOG?'"Ai.   3ASE0  LiMIT  WiTH  ACD-ON 


SN 


PT 


HHA 


Limtt  labor  porlkjn    .. 
Add-On  labor  portion 


Total  labor  portion 
Wag*  Index  value  „ 


Labor  poftton 

Budget  neotraiity  adjustment 

Adiustad  labor 

Umtt  nonlabor  porMon  

Add-On  nonlabor  portion 
OSHA  ai^ustment  


Adjusted  Iknits 


$7440 
♦  9  95 


$84  35 

X0  9861 


$83.16 
x1  027 


$85  43 

$1604 
*222 

♦0  18 


$103-87 


$76  86 

♦941 


$8627 
X0  9861 


$85.07 
x1,027 


$87.37 
$16.53 

4-2  11 

♦0.18 


$10619 


$37,36 
♦4  46 


$41,81 
X0  9861 


$41  23 

Kl  027 


$42.34 

$8.09 
♦1.01 
♦0  18 


$51  62 


UMI 


Vm.  Wage  Indexes 

Table  Ilia.— Wage  Index  fop  ur3a.n 
Areas 


TAeL.E  ilia  — Yv'AGt  Ndex  for  Urban 
ARE-AS— Continued 


Table  ilia.— Wage  Index  for  Urban 
Areas — Continued 


Urtian  arse  (constituent  counties  or 
courity  equrvaients) 


Abilene  TX 

Taytor,  TX 
Agu«lila,PR 

A4uada,PR 

AguadHIa,  PR 

Isabella.  PR 

Moca,PR 
Akron,  OH >...^..,...> 

Portaga.  OH 

Sumrnlt  OH 
AJbany.  GA  „_ 

Dougherty.  GA 

Lee.  GA 
Aftany-Scfteneclady-Troy,  NY 

AJbeny.  NY 

Greene.  NY 

Montgomery.  NY 

Rensselaer,  NY 

S«aloga.NY 

Schenectady,  NY 
Albuquerque,  NM  „ 

BemalWo,  NM 
Alexandria.  LA -» 

R^iides,  LA 
ANe^lown-ae(Ne^e^\,  PA-NJ  . 


A'age 


0  9^83 
0  4549 

0  3455 
0-8017 
0  8867 


1  X-B.3 
C8242 

C  995 7 


UitMn  a/da  layvsWuenl  oount)««  or 
county  •quvaiefTts.i 

Wage 
nonx 

'•Varan.  NJ 
CartxK-',  ■"',■1, 
LeT-igh,  PA 
Morthamt^'W'   -A 
AJti^ona   PA       

0  9201 

Sajr   PA 
Arnaplk"   TX  

0  8703 

'      Poner  TX 

P.anaai\.  "  K 
Anafveir^  Santa  A,p,a.  C,A  .... 

Orargfl   CA 
AncfKifag«.  AK  ._..„.. 

1.2217 



1  4119 

ArctKirage  AK 
Andersor    N  

09544 

Mati'iSCr     N 
Andersor    '■->  C  

0  7229 

Anc)«fsor   3C 
Ar.n  Artxx    M    

1  1815 

/Vas'itenaw  Mi 
Ai-nMfnn    Ai         

0  7899 

CaifXXjr    A.,_ 
App«lori-Os^llOS^- ^^eenan 

Caium«t-  A 

OutaQarrue,  w 

Winrieoagc^,  Wi 
Areotx)  PR     „ 

W! 

0  9142 
03938 

Uftjan  area  (corwtJtuerrt  counties  or 

Wage 

county  equivaients) 

Index 

Arecibo.  PR 

Camuy.  PR 

Hatiilo,  PR 

Quebradillas,  PR 

Ashe'/ille.  NC  

0  8760 

Buncon'^e,  NC 

Atftens,  GA  

08518 

ClarVe.  GA 

Jacitson,  GA 

Madison,  GA 

Oconee,  GA 

Atlanta,  GA  „„.„..„ „ 

0  9557 

iiatxx 

2  47 
374 
096 

ursing, 

lontebof 
portion 

$2.22 
2.11 

1  CI 

^HA 

$37,35 
♦4  46 

$41,81 
X0  9861 

$41  23 

Kl  027 

$42.34 

$fi.09 
♦1.01 
♦0.13 

$51  62 

Table  Ilia.— Wage  Index  fob  Urban 
Areas— Continued 
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Urt>an  area  fconstrtue-^l  oou^ties  or 
county'  eKjj!vaieits'i 


Wage 

index 


Barrow.  GA 
Butts.  GA 
Cherokee,  GA 
Oayton,  GA 
Cobb.  GA 
Coweta,  GA 
De  Kaib.  GA 
Ooogias  GA 
Fayette,  GA 
Forsyth,  GA 
Fjrton.  GA 
Gwinnett.  GA 
Henry,  GA 
Newton,  GA 
PauWtng  GA 
Rockdaie,  GA 
Spalding  GA 
Warton,  GA 

Atiantic  &ty,  NJ  

AUanbc  .  NJ 
Cape  May,  N.-' 

Aijgusta,  GA-SC  

Columbia.  GA 
McDutfte,  GA 
RictwTxxvj,  GA 
Aiken,  SC 

Aurora-Eigtn,  iL  

Kane,  IL 
KerxJail,  iL 

Austin,  TX  

Hays,  TX 
Travis,  TX 
WMIiamson,  TX 

Bakersfietd,  CA , 

Kern,  CA 

BalttfTor-e,  MD , 

Anoe  ArurKlel,  MO 
Baltirrtofe,  MD 
Baltimore  C'ty,  MO 
Carroll,  MD 
Harford,  MD 
Howartj,  MD 
Queen  Annes,  MD 

Bangor,  ME  

Penobscot.  ME 

Baton  Rouge,  LA 

Asc6ns»on,  LA 

East  Baton  Rouge,  LA. 

Livingston,  LA 

West  Baton  Rouge,  LA 

Batde  Creek,  Ml  

Calhoun,  Ml 
Beaumont-Port  Arthj',  TX 
Hardin,  TX 
Jetterson.  TX 
Orange,  TX 

Beaver  County,  PA 

Beaver,  PA 

BeMingham,  WA 

Whatcom,  WA 

Benk)n  Hartxx,  Ml  , 

Berrien,  Ml 

BergervPassaic, 

Bergen,  NJ 

Passaic,  NJ 

Billlr>98,  MT  

Yeltowstone,  MT 
Biloxi-Gulfport,  MS 
Hancock.  MS 
Harnson,  MS 
Binghamton,  NY  ... 


1.'J464 


0  9365 


0  9626 


0  ?55C 


1  0824 


0  9027 
0  9052 


NJ 


Table 


iia,— Wage  Index  pqh  Urban 
Areas — Continued 


Urt>an  area  iCiDostitjen*  counDes 
cCHjnty  ec)ijrvaj«»r.t5; 


a).  IL 


0,9480 

0.9599 

1  C124 

1  CH54 

0  8421 

1  0733 

0  9287 

0  8C3C 

0.9223 

Sroorrie   NY 

^!OQa.  NY 
Bmi.oghar'i,  AL  . 

Eikxjni.  AL 

ja*f arson,  V 

Sajnt  Clajr  A^^ 

Shelby  Al 

Walker  Al 
BismarcK,  NO  .... 

Ekjrletg,h,  ,ND 

Morton,  ND 
Bioomtngton,  IN  . 

Mor.roe,  IN 
Ewoomingtop^fjo' 

McLean,  il. 
Botsii  Dn  iD  , 

Ada. ;D 

BC'Stor>-Law'©fx;e  Saler^-Lowett- 

Brocktoo.  M,A  

Essex.  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymoutn,  MA 

Suf+olk,  MA 
BookJer-Longmont,  C-D  

BoukJer,  GC 
Bradenton  Fi 

t^ianatee  FL 
Btazona,  ^x    

Brazona.  TX 
Brer^rton,  WA  

Kitsap  WA 

Bnclgepot- Sta'>itcKd-No^aiK  -  Darv 

t>L7  

Fajrfieid.  CT 
B!''?wr!Sv'»!ie-Ha''!in96r'   "^x  

Caneror,  "fx 
&7arr-Colie96  Siattor..  TX 

Brazos,  TX 
JJuftak)  NY  

Ene,  Nv 
Bdrtington.  NO  

Aiamance,  NO 
Burlington,  VT  , 

Chittenden.  VT 

Grand  Isie,  '/T 
Caguas.  PR  

Caguas.  PR 

Gurabo  PR 

San  Loreni,  PP 

Aguas  Buenas  f^R 

Cayey,  PR 

Cidra,  PR 
C-antcxi  OH      

Carroll,  Oh 

Stark,  OH 
Casper,  WY     

Natrona,  WY 
Cedar  Rapids.  lA 

Linn,  lA 
Champaign-Urbana-Rantoui  'L  

Ct\ampaign,  IL 
Charteston,  SC  

Berlceley,  SC 

Charleston,  SC 

Dorchester,  SO 
C^arlestor.,  y/V  


index 


0.873^ 


0.8845 

0.8723 
0.9718 

1.1762 


1.0155 
0.922S 
0.9276 
0.9495 

1.19g-i 
0.8592 
0.9451 
0.6873 
0.7954 
0.932C 

0.4461 


0.8776 

0.8855 

0  8938 
0.8710 
0.8298 

0.9663 


TaBi.e  Ilia  - Wa,:,e: 


INDEX  ' 


i_^i  M  5A^K, 


T^ar 


a-ea    :■  ■•-is;'*i,je-i'  ":,:,: :^nties  or 


.-nanone.  Gastc '.a-Rock    H«,    NC- 


■J'v^ 


r 


C,-a:iar-^,jS  NC 
Gasic>^   '^•i" 

, !fxx5<'"'   NC" 

M»:wfe"o,. 
'■Hi^war   *■•'" 

,,.„i'Tj<.,  ;'■     \'[' 

*  c»rk    Sl. 
>*i,'^c>n,e9viii9,  VA 

,AiWr"-a^.B    VA 
'..•'•«-K-ir!'es."Me  ,Dity.  VA 

•■  <  .^''a.'W.     ;  A 
■,„^'&«'"<6     V  A 

-vi*i,a^,:«'>;;fi  "''N-GA 

CtI I :>:,■: S<i    ,':- 

,,  irl'3*?      ,j  ^ 

'■i,fx'^'Wi^,y"    ^  N 
Wjiiy     " '■< 

:>->:j.i.^','"*T.'i   TN 
'.f'-fvb 1""*    wY  

■'■"■^>'     iU   

"->-,   IL 
:,:'„.  ^-age.  IL 


Wage 
tnd«x 


0.9432 


r  X  ^  -.5,  0K-KY-4N  

I      : Dbatrsm,  IN 
I      ■yxjTie   KY 

'■•a-ipbefl  KY 

''■''(''"'ZT'      K' 
'-id,r'"o't'„V-     CH 

A,a"'ef'  ■',,:•■■' 
Cia-KSv"  e  '^^  'OiunsviUe,  TN-KY 

rr-^sticn  KY 

C''-'. e.a'v:  ■.,"''^  

C.jya,fK>ga,  OH 

Geauga,  OH 

:,-aK6   O^ 

M&;]''^  '',"""■-' 
(„■-:,"  or  a*:  b^i'^^^gs   CO  

F'  ^nx.  L  \.j 
C->i^rnr)Hi   M,.3  

Coi^T:t^^    sr:   

.. 6,>..'"',j'>::>f,    SC 
S„r>-iia;>:    SC 
C->,jrTit>js    G^ ,A , 

C^<3n,a'K)>::";"''H-e     :'• 
Ma,^:3.>^e^    UA 
C'"j'n::>ji   C'H  

'■  ai'"*,**!',!   0 

^.tCJung^  : >f> 

Madison.  OH 

Pickaway,  OH 

Union,  OH 
Cofpus  Christ.  TX 

NuacM,TX 

San  Pat '>:■♦-  TX 
Cumbersarnj  MD-WV  


0.9576 


0.9161 


0.7876 
1.0475 

1.0937 

09972 


0.7352 
1.0695 

0.9777 
0.9468 
0.8904 

0.7452 
0.9634 


0.8559 
0.8155 
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Table  ilia  —Wage  ind£x  fco 
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Uftoar  arsa  icorsOtuerd  counfl«s  Of 

county  9qutvaie'''Wl 


Upban 


Wagfl 


"A,aLE  Ma  --Wage  Index  for  Urban 

Areas — C  o  ntm  ued 


Table  Hia.— Wage  Index  for  Urban 
Areas — Continued 


jman  area  fconstrtu«n»  counties  or 
coijf^tv  ftqutvalentsi 


UMI 


AJ»«ganv  WD 
Mineral  WV 
Da.ias.  TX  

Cc*r,  TX 
Dallas,  ^ 
D«rtor,  TX 
Ellis,  TX 
t^aufrnar,  "HC 
Rodc^xali,  TX 

Darvilte  VA   _ 

Darvlle  Crp.   VA 

Dav^rcx^r*  ■^OCK  is-a'xj  Moi'i^e,  lA-tt. 

ScoR,  ,4 

H«r.ry    IL 

Roc*  iswrxJ,  iL 
D8ylO»vSonr>gf»«c!   C^-^   

Dark.  Om 

Gf««^  OH 

M<arn,  OH 

MonfcjoT"*'-*'  OH 
Daytona  3«acr,  FL  - 

Vo*u«?4a  FL 
DecatLC  AL   

Lawarce  AL 

Mofyar,  Al 
Decatuf    c     

Macofi,  IL 
C^rvftf   CO   

Adar>^  CO 

An^fyiG  CO  , 

Oanver  GO  .    ' 

Douglas  GO 

Jefle^so;,  C-O 
Das  Mcnas    A ~». 

Dajlas   I A 

Po«k.   A 

War-ari,  iA 
Letrc't.  Ml  

La(>a«<'  M{ 

L  ■<^-  jr'y^  Ml 

Mo^oe  M, 

Oaj^anO.  M 

SajP!  Caijr  s^,i 

Wayr^a  Wi 
Do(nar   Ai.     

Da*  A. 

rx.^^tC'T,  AL 
D-jbocje,  lA  — 

D<^t>-<}u«.  )A 
Dut^Jl^    MS-VVl       „... 

St  LOoiS.  MN  I 

Doog«a3,  Wl 
Eau  Claira,  Wl  »... 

CfNpoawa  Wl 

Eau  Ciainij   A" 
El  Paac  ^X  

B  Paao,  TX 
ElKfiart-Gosner    N 

EiKTiart.  IN 
ElTNm,  NY  „ 

Ghenxirn;  NY 
E'la  CK  

GarfeW,  0< 
Erie,  PA 

Erie  PA 
EL<gene-Sor"";fietd.  OR 

Lane.  OR 
E*an»v*e  i^4-xy  ..„ ~... 


I     Posey.  IN 

I      VafKjeftHjrgh,  IN 

0  9599  Warrrk,    N 

■Ja.    MN 
C-ass,  NL' 

Fayettei.  tie   NO  — •    ■ 

Cumtwrla-d,  NC 

C  "'<i"'6     ■■"afene-.!:*  Sprlngdale,  AR — 

Was.'.-rig;o,i,  AH 

I  FWrt  Ml  ~ 

0  S640        Oaresae  Ml 

'  -"fsnce   Al    

:/>t.*-'  A.,„ 

0^^686     '^  ■-cn'S'^c.e   S' ,  

I  t  _r  '.J^aiirs     .".eiarxl   CO 

wanmof,  CC 

Ft    Lauderdale- Hoilyyyood-Pot-'^.paix:. 

0.8907       Beach.  FL  

Broward,  FL 
0.7457    Fort  HAyefvCape  Cofal,  FL  

Lee,  FL 

Fort  Pierce,  FL  - 

0.8253        Martin.  FL 

1.0714  :  Fon  Sfr.tir..  hR-OK  — - 

Crawford.  AR 
I      Sobas**ar   AR 
'      S-aotJC.  J  *r    OK 

^    r  A-t»on  3eacti,  FL - 

,_,*xi'  -:^sa.  FL 

0.9225    Fort  Aav'>i   iN 

Allan    N 
OeKaib.  IN 
WNfley.  IN 

1.0924    Forth  Worth-Arlington.  TX  

Johnson,  TX 
Paifcer.TX 
Tarrant.  TX 

Fresno,  CA  - 

Fresno,  CA 
Gadsden  AL  

0.7S24     3a.nesviwe,  FL 

Aiachua,  FL 

BradtOf-  FL 
Z9''yi'     "jaiv«stor  '^n>:as  City,  TX  - 

jdivas';-'"   TX 
0  9-179  ,  jarr  Ma"-' ood,  IN  — — 

La^e   iN 

Ptxtef    N 
:,  ^^     ::„ftns  i^aiis  NY 

*vaner    sY 
1      Wasn<ngTon.  NY 
0  36^     3raf^.,;  ^c-^s  MO  „- 

0.8313     Gra^J  -  a£>t<;.s   Ml  _. 

I      Kei-it.  Mi 
0.8775  I      Orja^a  v 

GreaJ  f-i^..  m:   „ 

0  8877        Cascade.  MT 

Gfeeiey.  CO  — 

:  r'<i      w=j«, CO 

G'seo  Bay  W    

1.0123         Bruw^    A- 

Gre**r'>cc>f'>'A'i'i,.s!,x^- GatGn-'-Hig^ 

0.9422  1      Po«r.x,  NC  


Wage 

looex 


08666 

08262 
C  7958 
1.1506 
0  7648 

0  B395 
10' 97 

1  0314 

0  9759 

1  0996 

0.79O0 

0  8881 
0.8867 


Urtian  araa  iconstrtuant  counties  or 
county  equrvaients) 


1.0694 
0.8166  I 

C3763 

1  0129 
0.3833 

C'9-93 

0  9538 

09813 

0,9951 
C  9320 
0  9547 

0  9128 


Davidson.  NC 
Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Randolp^.  NC 
Stokes.  NC 

YadKin,  NC 
Grfeonvilla-Spartanburg  SC  — 

Grearville.  SC 

Pickens.  SC 

Spartanbu'g   SC 
Hagerstown,  MD - 

Washington,  MO 
Hamtto^-Middiefcwn,  OH  — 

Butler,  OH 
HarnsOurg-Lebaron-Cariisi'e   PA 

CurnbertarKl,  PA 

Dauphin,  PA 

Lebanor,,  PA 

Perry,  PA 
'HafttortJ-Middletown-New       Bntain- 

Bnstol.  CT    

Hartlort.  CT 

MiOdiesex,  CT 

Totiand,  CT 

Litchfield,  CT 

Hickory   NC 

Aiaxanoer  NC 

Burks,  NC 

Catawtja.  NC 
Honolulu,  HI  

Honoijiu,  HI 
Houma  Thibodaux,  LA  — __~ 

Lafourche,  LA 

TerretyxxTe,  LA 
Houslcyi,  TX  

Fort  Be'KJ,  TX 

Hams.  "^X 

bo^fty,  TX 

Montgornery,  TX 

Wai'er.  "^X 
"untr,g-,orvAsr;<ard-  WV-»CY-/3H  ,. 

Boyd  KY 


Wage 

index 


C8867 

C91?-! 
CS347 
0  9679 


1  1868 

C.8736 

1  1534 

G  ^315 

1  -0022 


C  940C- 


Carter,  KY 
Greenup,  K't 
Lawrence,  OH 
Cabell  WV 
Wayne,  WV 

Huntsvlle,  AL  ,,.. 
Madison,  AL 

(nd!ar\acx>!S,  IN  .. 
Boone.  IN 
Harmtton,  IN 
Hancock,  IN 
HendncKs,  IN 
Johneon,  IN 
MarKTt,  IN 
Morgan,  IN 
Shelby,  IN 

Iowa  Crty,  IA     ., 
JoTmsor.,  lA 

Jackson,  Ml  

Jackson  Mi 

Jacksor,  MS 

KirxJs,  V<S 
Madison,  MS 
Rantan,  MS 

Jackson,  TN  

Madison,  TN 

Jacksonville,  FL 


C8799 
0  9665 


C9489 
09625 
0.7702 

0.7878 
0.9122 
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i  AB^ 


;a,— Wagc  InoE'  fo 


1  Ac£AS---:3:.r;tinLjea 


■JHbA.'. 


ABLt: 


..'•'t^'  a.'aa  .■'O-LStir^*"'"'  :..':•;,..-": -is  ■:' 

Wage 

cc»-'rv  &a'j' 

vai^nts, 

indax 

Ciav,  Fl 

Duva'  FL 

Sasisaij.  FL 

.S;   ioty>s.  FL 

-.aci'.so^vit.j?   NC  .... 

0.7125 

c>^J&^',^*■  s.:;: 

..-i."--6s'ow"-C'.  -.Kirk, 

NY  

0.7746 

C-'-^-taQ^a,  NY 

,.a;-,6s--.*^&e.O't.  Wl 

0.8432 

-vo:;*,  V< 

. 

,e-s«j  C-\.  NJ  

1.0728 

'^•-j'^AOr    NJ 

K>^.-s.r    '•,  *  pgsport-Bristol.  TN- 

vA  „ 

0.8633 

C-arter.  TN 

^^.c- >»,K.i''S     ''"N 

'■>u;.!.ar    TN 

Urucoi,  IN 

Washingtor.  TN 

Bristol  City,  VA 

Scott,  VA 

Washtogton,  VA 

.■-•^rst:^*,r   "A    , 

0.8827 

■L.  ii"';.,  "3    ■- i 

Sk-'-'-'wu  pa 

.."..  (j; 

1.0237 

A- 


.-■i '-;■-•    MO 
■v;-*-:.:    MO 
■^  .T.a~«zc-~    M'    

KSL-rL"'-iJ.  ..'       Mi 

►  a  «aKd9.  IL  

-^-a  'Kakoe.  IL 
^.^-i%s  T'-v,  KS-MO 

rv-cx   KS 

M.d-.-   "S 

Cass   MO 

Ciay  MO 
..a:»s.3r   WO 

="6  as  w-l: 

Ha,    MC 
-:e--'-:i,r.a.  »VI  

^e":-:",a  Wl 
■*    f*'-  '^•-.j>la,  TX  .... 

Be;;,  TX 

CofyeR.  TX 

K.'^-OX'V'^rJ      ■  N 

&i0..j"',  "N 

.K.r>cx,  TN 
Sevier,  TN 

U-.ion,  TN 
•<   '.  ;->o,  IN 


'  ■:,>■*  3-:^   'N 

...¥:' :st.9   Wi 

-eC'o-iSfl  W 

,-.=!'dv«"9    LA         

L,a'"3^ -iut*   L.-^ 

S'    Ma'*".  ..A 

..aia.c"e,   N         

"■■  ^^'yia-^'>-    N 

3",e  C'£'cs   ...A 

Wage        Uman  area  (con.s'jt.;*-.;  :o,..-t!e«.  :>r 
county  «::.,;;v'a!^ni«,; 


Ca'-asiBU,  LA 
LaRS  '  ■-.,'ity,  IL 


U6 


L- 


er  Haven.  FL 


LS'S.'';- ::  rV 

Eat'Xi,  Ml 
Ingham,  Ml 

L5>K>',     'X  ... 


A 
.ansing,  Ml 


L.- 


C^  .^"«i, 


0.7925 

1.1765 
0.8454 
0.9550 


0.8934 
1.1250 

0.8656 


0.9452 

0.8920 
0.8194 

0.858f 
0.8341 


Las  Vegas.  NV 

Cterit.  NV 

Lawrer>ce,  KS  

Douglas.  KS 
Lawlon,  OK 

Comanche,  OK 
Lewiston-Aubum.  ME  

Androscoggin.  ME 
Lsxinglon-Fayette,  KY 

BotJt>on.  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Scott.  KY 

Woodford,  KY 
Uma,  OH  

Allen,  OH 

Auglaize,  OH 
Uncoln,  NE  

Lar>caster,  NE 
Little  Rock-Nonti  Utile  Rock.  AR 

Fau'«-i-^!    ^^-^ 

LOf)C'?;t;,  AH 

Puiaski,  AR 

Saline.  AR 
Longview-Marshall,  TX  

Gregg.  TX 

Hamson,  TX 
LorairvElyria.  OH 

Lorain,  OH 
Los  Arge!es-Long  Beach,  CA 

Los  Angeles,  CA 
Louisville.  KY-IN  „ 

aark,  IN 

Ftoyd. IN 

Harrison.  IN 

Bullitt  KY 

Jefferson.  KY 

OWham,  KY 

Shelby,  KY 
Lubtxxk.  TX  

Lubtiock.  TX 
Lynchburg,  VA 

Amherst.  VA 

Camobell,  VA 

Lynchburg  City,  VA 
MacorvWamer  Robins,  GA 

Btbb,  GA 

Huston.  GA 

Jones,  GA 

Peach,  GA 


K'  i " 


Wl 


ia     AAjt  Index  for  Urban 
Areas — Continued 


Wage 
irxiex 


0.9963 

0.8408 
0.9221 
1.0242 

0.7248 
0.7877 
1.0588 
0.8901 
08354 
0.9021 
0.8565 


Manchester-Nashua.  NH 


0.8030 

08920 
0.8373 

0.8656 

08933 
1.2308 
0.9291 


0.8766 
0.8509 

0.8766 

1.0270 
1.0219 


Urban  area  (constituent  counties  or 

Wage 

1               county  equivalents) 

•rtdex 

'      ■  ■  ■  .•«  'ough.  NH 

'v      .ack.  NH 

MansfieW.  OH 

0J368 

Rk^Uarxl.  OH 

Mayaguaz.  PR _ 

0.4752 

Anasco.  PR 

Cabo  RoK>,  PR 

Hofmlgueros.  PR 

Mayaguaz.  PR 

San  German,  PR 

!  McAWen-Edinburg-Mission.  TX  

07684 

::-:  -,:o.  TX 

K'->    :,  OR  

1.0005 

Jackson,  OR 

Me<boume-Titusvi»e,  FL  

0  9162 

Brevard.  FL 

Memphis.  TN-AR-MS 

09023 

Crittenden,  AR 

De  Solo,  MS 

Shelby.  TN 

Tipton.  TN 

Merced,  CA  

1  0270 

Merced.  CA 

Miami-Hialeah,  FL  

1  0147 

Dade,  FL 

Middlesex-Somerset-Hunterdon,  HJ 

1.0903 

i       Hunterdon,  NJ 

1      Middlesex,  r4J 

1      Somerset,  NJ 

Midland,  TX  

1  0335 

Midland,  TX 

Milwaukee,  Wl  

0  9680 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha.  Wl 

Minneapolls-St  Paul,  MN-WI  

1  0774 

Anoka.  MN 

Can/er,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin.  MN 

Isanti.  MN 

Ramsey,  MN 

Scott,  MN 

Washington,  MN 

Wright  MN 

St.  Croix.  Wl 

Mobile,  AL  

0.8454 

Baldwin,  AL 

Mobile.  AL 

Modesto.  CA 

1  1530 

Stanislaus,  CA 

MonnrKwth-Ocean.  fU  

10058 

Monmouth.  NJ 

Ocean.  NJ 

Monroe,  LA 

0  7832 

Ouachita.  LA 

Montgomery.  AL 

0.7823 

Autauga.  AL 

Elmo.-e.  AL 

Montgomery.  AL 

Muncie,  IN  

0  6397 

Delaware.  IN 

Muskegon.  Ml  

0.9680 

Muskegon,  Ml 

Naples,  FL 

1  0282 

Collier,  FL 

Nashville.  TN  

09360 

36758 
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Urban     Table 


ia.— Wage  Index  for  Urban 
Areas — Continued 


UrtMT  araa  'ccxistrtuent  coortws  :>( 
cocipry  acuivaierts ; 


Wage 


z^r  «'>"« 


V  SQu'.aientsi 


^ 


Cfi«att\an,  "'N 

Davtdsor  "N  i 

Dtekson  TN 

Robertsor  ''N  I 

Rotr«r»cyT3  "N 

WWJanson   'N  | 

Wteor,  TN 

^iaftsau-So^OK.  ny     

Nassau,  N^ 
Suttok.  NY 
N«w     Be<}tor>Fail     River- ARI«bOfO, 

MA 

Bnstoi  MA 
New  Havdo  WaiertJo'-y^Me'xJen,  CT 
New  Haver ,  C  ^ 

New  London,  Lo'xJ'j^-^-c''«Kh 

New  Lcxxjon,  CT 

New  Ortears   l,a  

Jeftefscx^  lA 

Orleans.  ^A 

St.  Bernard  ^A  ' 

St.  Cnaries.  lA 

St.  jotr  ^h«  &^-.-„; 

St.  Tar",marr   l* 

New  YcKK,  SY 

Bronx,  NY 
Kings.  NY 
New  Yirt(  Ciry  ^JY 
Putnam,  NY 
Ooeer«.  NY 
Rlc^^xx•d,  NY 
Roc>ua'')C!,  NY 
/'estc^es!e'■  NV 

Newart,  Nj  

Essex.  NJ 
Mens.  NJ 
Sossex  NJ 
Un*on,  Nj 
Niagara  Fails  NY  .... 

Niagara,  NY 
N<xto<K-V''g''Ma 

News.  vA         

Chesaceana  City.  VA 
Gioocester,  VA 
Hampton  CJTy,  VA 
James  Ory  Co    v  A 
Newpo<1  News  City   VA 
Nofio*  City  VA 
Poquoson,  VA 
Po*ts^X)ut^.  Crfy,  VA 
Sui*oik  City,  VA 
Vlrginta  Beact'  Ci*v  VA 
WiUvamstujrg  City,  VA 
Yof*.  VA 

OaWand,  CA 

Aiamecla.  CA 
Contra  Costa.  CA 

Ocaia.  FL  

Manon.  FL 

Odessa,  "^X  

EctOf,  TX 

OWahonia  Crty,  OK    

Canadiar  OK 
Oeveiarvj.  OK 
Logan.  OK 
McOar,  OK 
OWahoma.  OK 
Pottawatomw,  OK 
CKyrripia.  WA       


5«acn-'«a'<vpoft 


1.3167 

0.9962 
1.2046 
1.1525 
0.8967 


1.3431 


Ornana  Nt    A      

Pr:nawa''arn»e   'A 

CXx.^ia.s   ■■■•;,. 

SaX''.     ■"•c: 

Wasr;;ngtof.,  N£ 
OfBng*  County.  NY 

Orange.  ^4Y 
Ort6«Jo.  FL  

Orange.  FL 

Osceola.  FL 

S»*'^j'"«:^fl   FL 

:'_'Nfc(^n.St>0"      KY    

Davas-s   •' ' 
Oxr.a"3  v^-"tufa.  CA  , 

Vs' njra    CA 
Panama  Crty,  FL  

Bay.  FL 
^a-xe-^rxj^vWaf^etta,  WV-OH 

Aas'.'-',-.^,  OH 

W,>:<:    AV 
Pa&:aQ'X,.a  MS  

^:a>...»-4<;)^   MS 
PersiuxM  FL  

EscanDia,  FL 

Santa  Rosa,  FL 
Peoria,  IL 

Peoria.  IL 

Tazewetl,  IL 

Woodtord,  IL 
PWIadeJpWa.  PA-NJ 

Burlington.  NJ 

CMixton.  NJ 

Gkxjcester,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Morrtgomery,  PA 

Philadelphia,  PA 
Phoenix.  AZ 

Maricopa,  AZ 
Pine  BWf.  AR 

Jefferson,  AR 

Pmsburg^  p*    

/Ulagr,«rv  ►  * 

Fayette,  ^a 

WasTdngion,  FA 

Westf-^reland,  PA 
Ptttsflew,  MA 

Beritshire,  MA 
Ponce,  PH 

JuanaDia2,  PR 

Ported   PR 
Pcranc  ME 

S^'ja Clare/;    Mc 

Pooar*:  O'-'     

Cia<:*A"-ias 
Mu't,'v.x"ar' 
'*Va.sr,irgtcy 

Po^'snx.'^t^•'>c■'e'■■^•cc^6Ster,  NH  .. 

Rocningf'ar".,  NH 

Straf^fX';^    Nn 
Po',j<3ri»<secsie  NY 

Outcfiess  NY 
Proviaence-  Pawtucket-Woon  socket, 
1.0957        Rl  


1.1350 

0.8350 
0.8481 


1.4225 

0.8580 
1.0835 

0.9196 


OR 

OP 

; )B 


vVaga 

"xJex 


0  8953 

0  38-15 
0.9582 

0.8082 
1.2259 

08598 
0.8505 

C6.'?0 
C  95a9 

1.0908 


ijrt>an  area  (corstituer.t  counUes  Of 
county  equ'vaJents) 


1  0.>87 
C  '84C 
1  0087 

1,0739 
04583 

0  9254 

1  1529 

1.0039 
1  0639 
1.0590 


V^'pge 
index 


Bdstoi,  R! 

Kent.  Rl 

Newpc-n.  Ri 

ProvHJeoce,  Rl 

WasTvngfton,  Rl 

ProvCr-Orsm   UT  i 

1  01 89 

UWi.  UT 

PuAhtci  CO        

0  8687 

P^j^b^o.  CO 

RarioA    Vv\             

08814 

Raar.e,  Wl 

Raleigh- D(j mam.  NC  

0  9448 

Dumam  fiC 

F'anWIr.  NC 

Charge.  NC 

Wane  NC 

PoAKj  Cftv   SD 

0  3366 

Pennington,  SD 

RAAdioa    FA            

0  8778              \ 

Berxs.  PA 

1.0507 

Snasta.  CA 

Rsno   NV             

1.1571             ' 

Washoe,  NV 

Rirniand-Kdnnewick   WA  

09364 

Benton,  WA 

FranKiin,  WA 

Richmond-PetersCi.i'-g,  VA 

0.9379 

CfAT^es  Cny  Od    VA 

D>epter*^td.  '^' a 

CoKXua!  Hf-ig-^'s  City,  VA 

, 

D'nv*>daie,  VA 

Gooc>'.ia("'<J.  VA 

Hanovs',  VA 

HenrKXJ,  VA 

Hooeweil  Ciiy,  VA 

New  Kant,  VA 

Patersbu'g  City  VA 

Povv-^atan,  V  A 

Pnnce  Ge-D'Oe,  VA 

Rich'TVDnd  Cit>',  VA 

Riv9rs<de-S<<'^  Be'-nardino,  CA  

1.139' 

Riverside,  CA 

San  BenTardinc,  CA 

Roanoke,  VA  

0  8251 

Botetourt,  VA 

Rcanoka,  VA 

R.'3ano«e  Ctty,  VA 

Salem  Cty,  VA 

Rocnester,  MN  

1  0985 

Oimsted,  MN 

Rochester,  NY  

09671 

Livingston.  NY 

Monroe,  NY 

Ontario,  NY 

Orleans,  NY 

Wayne,  NY 

Roctdonj   iL       

0  924.5 

Boor-6.  IL 

'//innebago,  )L 

RarrarnAnto  CA 

1  2280 

Eldorado,  CA 

Placer,  CA 

Sacramento,  CA 

Yoto,  CA 

Saginaw-Bay  City-Midland.  Ml 

1  0452 

Bay.  Ml 

Midland,  Ml 

Saginaw,  Wl 

St.  Cloud,  MN 

c.93a: 
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a  —  vv- 

AP£AS 


;.  ■  L.  ■ 


V~  URBAN 


*£l.£ 


Af 


•sa 


"■S":t.,t>"t  C,>,nt!es  or 


;■    jt>S6pr^  M<'}   

!*   Lou.s,  KO-'L  

je^Py    ■_ 

Mc'i'oe.  'L 
S;  C^'-,  IL 

.€»"6T>0^,   MO 

3:  L,>^<s,  MO 
St.  LC.U46  Or,    M-3 


:5a- 


M= 


■'■ii  ■■■as-S«as-j^-V,:.^-*e-ey,  CA 


.lai"*  La*  6,  LTT 
S-Li"  A,^-ij«»'c.  ;'x  , 

:i''~  A.^tOO(C    ^X   , 

-35X3'    T>: 

Corna,  TX 

i-i'^  D-e^c  CA   

Sar  D»«>3C.  CA 
Sar  FranciSCG.  C*     

v'ann  CA 

Sar  f->ar,G:sc.c,  CA 

Sa-  Mateci  CA 
?x:"  Jose  Ca      

Sa'^ra  C.a'-a.  CA 
:-^-  .Jja-.  PR      „ 

Ca'CjS"«3  Pf-' 

Cata("K-,,  '3: 

Grozai,  PR 

L>j''aoo,  PR 

Pajardc,  PR 

'-c-noo.  PR 

(j^yna^C',  FR 

Hjn-acac.  PR 

Junccs  P^ 

L06  Prsd-as,  PQ 

Loza  PR 

L-iguilio.  PR 

Manas,  PR 

Naranjitc.  PR 

R>o  Grano«,  PR 

San  Juan,  PR 

Toa  Arta.  PR 

Toa  8a<a.  PR 

T 'Otitic  Ale,  PR 

v»ga  A)la,  PR 

Vega  Baja,  PR 
Saota  Barbara -Santa  Wara-Ujr-i:-: 

CA 

Sa'^ta  Barbara,  CA 
Santa  Cr-^  CA  


-Wage 

:  A.o — -{ 


iNCEX  R3P 


Urban     Table  i"a 


Wage 
index 


Urban  area  i.cof\s.i:  !%'■ '.  :,.:,...,:'ti-b  or 
county  efC^-vaipn's 


~-a,'  'a  L. '_!, 
Ci  .3  *'6    '.M 


0.9351 


Los  i,.d'-^:is  NM 
0.9376  [      Sar-3  Fe   \W 

Santa  '-^o.t).:>-^9tii:u-«  ^^a 

Sor.'V-s    CA 

Sams^ :*fi  ► , 

Sa-a-.  :.rt   '-L 
Savar.fvB"    .jA       , 

Chathfi-  G-'- 

Effingharn,  GA 
Scranton,  Wilkes-Barre.  PA 

Cotu-Tibia.  PA 

Lacla>%anna.  PA 

Lu2ern«.  PA 


1.0403 

1.2986 
0.9692 

0.8107 
0.8418 


1.2095 
1.4480 


SeatDe,  WA  _ 

King.  WA 

Snohornish,  WA 
Sharon.  PA  

Mercer,  PA 
Sheboygan,  Wl 

Shetvivgan,  Wl 
Sherr«^'   C^--son,  TX 

Gra,     -   ^x 
Shrevfc;   ~,  v_A  

Bossier.  LA 

Caddo,  LA 
Sioux  aty.  lA-NE 

W'OOdbU^^    'A 


IN 


S''>ux  fj  -S    S3  

K'r-'.h~a^:a.  SO 

&':l;;'  Bene  M'Vi/*.*  -.i 

14840'  S:_*a'c     '.A  _. 

Spokane,  WA 
0.4967    Son.igfiekj.  IL  

t       Mer-a-,:  IL 
-a  ,,    -»-'•  IL 

Sv  ■  r-     'v*3 

•     ■     m: 

Sr---'-  -  MA 

-■  .     ~^«"    MA 
S'^v      ►*  .-*  ^   '  ^      

S.f -Df^' le  «%>^rt 'iT   C"-*  ■  •'/■■; 

b  CO*  a     A^ 

Si  «.-x'r>^   CA       _ 

.~V5"    >0«iCJuif     CA 

Sy-ic^se  N'     „. 

Maaison,  NY 
Orioooaga  K" 
C's*e^'  NY 
Ta:or->a  WA   „ 

Piexe  WA 
Ta^a'as-see  ^~'l  

Gadsoe^   fi 
1.1721         .,6c'^   Pl 

"■a-noa-St       Pe-e-s^a'g  C.*^-*^-sr 
1  2733         F;.      .   .   .     , 


Wage  Index  for  Urban 
:  -s — Continued 


Wage 
index 


Urta-  a'fta  ,:c>'-:sr;_,erd  counties  or 
county  equtvatem*) 


0.9102 

1.2926 
0.9741 
0.8294 

0.8916 


1.0827 

0.9024 
0.8836 
0.9052 
0.9262 

0.8470 

0.8797 
1.0142 
1.0648 
0.9258 

0.8050 

1.0290 

0.9861 
0.8756 

1.1566 
0.9905 

1.0276 
0.9183 


Hernando.  FL 

HUlsbofough.  FL 

Pasoo,  FL 

Pinellas.  FL 
Terre  Haute,  IN  

Clay  IN 

Vigo.  IN 
Texarttana-TX-AR 

Miller,  AR 

Bowie,  TX 
Toledo.  OH  

Fullon,  OH 

Lucas,  OH 

Wood,  OH 
Topeka,  KS 

Shawnee,  KS 
Trenton,  NJ 

Mercer.  NJ 
Tucson,  AZ  

PWna,  AZ 
Tulsa,  OK  

Creeks.  OK 

Osaga,  OK 

Rogers,  OK 

Tulsa.  OK 

Wagoner.  OK 
Tuscaloosa.  AL „ 

Tuscaloosa,  AL 
Tyler,  TX 

Smith.  TX 
Utwa-Rome,  NY  

Herkimer,  NY 

Onekta.NY 
VaUejo-FaiffieW-Napa,  CA 

Napa.  CA 

Solano.  CA 
Vancouver,  WA  

Clark.  WA 
Vtetofia.  TX 

Victoria.  TX 
Vineland-Millville-Bndgeton.  NJ 

Cumberland.  NJ 
Visala-Tutara-Ponerville.  CA  ... 

Tulare,  CA 
Waco,  TX 

McLennan.  TX 
Washington.  DC-MI>-VA 

Distnct  d  Columbia.  DC 
Calvc't.  MD 
Charles,  MD 

'■^       ck.  MD 

iA        --^Tery,  MO 

■  Gacges.  MO 
.Aje>ui  lana  City.  VA 
Artingtorv  VA 
Fainax.  VA 
Fairfax  Ctty.  VA 
FaMs  Church  City.  VA 
Loudoun  VA 

V  ...         .    .  -,,    .   A 

-  A'uuam,  VA 
i>ia.*5^d.  VA 
Walef1oo<;«dar  Falls,  lA  .„ 

Tfe-l:  Ha*,-!.    \t- 


vv, 


.VI  

!         "A-:    ■  -  ^-JA.  Wl 

V\fts*  ■  'in  Beach-Boca  Raton-Del- 
0.9225  ,      .a,  beach,  FL 


Wage 
index 


08791 
0.7860 
1.0160 

0.9265 
1.0094 
0.9552 
08542 


0.8467 
0.9798 
0.8652 

1.3150 

1.0755 
08958 
0.9720 
1.0361 
0.7783 
10928 


08884 
0.9709 
10095 


36760 
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la —Wage  Index  fop  Urban 
AREAS — Continu©<J 


Table 


Tasie  Hib^  Wage  index  for  Rural 
AREAS — Continued 


Urtar  arM  icorstitu«nf  coontes  or 
co^rfy  equivaientsi 

Palm  Beacn  'L 
Wbeeiing.  W^;-CH  

BeinxjTt  OH 

MarshaM,  W»  i 

Orno,  wv 
WlcMta,  KS ~ 

Butlef.  KS 

Harvey.  K3  I 

Sedgwtch.  <S 
VVictirta  Fafis  TX  - 

Wicfiila,  TX 
WMttamspoT!  PA    „ 

Lycorvn^,  f'A 
WWmiogtor   DE-Ki-MD „«^ 

New  CasS9.  OE 

Cadi,  MO 

SaJam.  N., 
Wrtrmngtor   SC   

Naw  Har-.:ver   NC 
Wofcaste'-'-tcrc;>ri3-Leor"instef,  MA 

Worcester   MA 
Vakjma,  A  A 

yanima.  WA 
yof*,  PA 

AOans.  PA 

Yortt.  PA 
Vocjrgsto«ri-'v'«a''e",  OH  „ 

MahOOtrg   0- 

TojmCHjil,  OH 
Vuba  C<ty  CA — 

Sutter  CA 

YLtba.  CA 
Yuma  AZ  ~ 

Yuma,  *2 


Wage 


^kxHJrt)an  areas 


Wage 

index 


0.8C35 

0.9770 

0.8139 
0.8829 
1.0625 

0.8677 

1.0782 


1.0070 

0.9008 

0.9626 

1.0220 

0.8850 

New  har^psNre 

New  Jersey 

Ne^  Mexico 

New  York    

No<^^  CarcJina  .. 
North  Daxota  .... 

Onw 

Oklahoma 

Oregon 

Pennsylvania  .... 

Puerto  Rkx) 

Rhode  Island  .... 
South  CaroNna . 
South  Dakota .... 

Tgnrressee  , 

Texas  

Utah  ..„. 

Vannont  

Virginia 

Virgin  Isla'xJs  ... 

Wasr-irsji'jn 

West  Virgir^  ... 

Wisconsin  

Wyon-nng 


.9oCc 

D 

8289 

3371 
7992 
7688 
B438 
.7384 
.9643 
8620 
*.4316 

V) 
7678 
.7179 
.7316 
.7578 
.8977 
.8997 
.7784 
'1.C000 
.9597 
.8482 
.8459 
8423 


'All   counties   within   State    e'8 
urtan. 
*  Approximate  value  for  area. 


c;as£jfie<j 


Table  IV— Cost  Repobting  year 
Adjustment  Factor  ^ 


Table  iHb.  Wage  Index  for  Rural 
Areas 


Noo-urt>an  areas 


UMI 


AiaCama  

A<asKa 

Ai2ora        

Arliansas     ...^.. 

Calrtomia     

Cc^aoo    

Conr^ect)c...t 

Delaware    

FtorWa ~.. 

Georgia 

Hawaii .» — 

Idaho 

iiltno«8 

Indiana 

Iowa 

Kansas      

Kantucicy 

Loci«««ar\a  

Maine 

MarylarxJ 

Massachusetts 
Michigar 
Minnesota  

MtSSlSS4pC<   

Missoun      

Montana    

Nebraska  

Nevada    


Wage 
Index 


0.7121 

1.3372 
.8724 
.6979 

1.0122 
.8382 

1.1857 
.8537 
.8704 
.7769 
.9679 
.8917 
.7696 
.7830 
.7517 
.7426 
.7781 
.7355 
.8294 
.8029 

1.1607 
8893 
8288 
.6935 
.7240 
.8226 
.6967 
9663 


If  the  HHA  cost  reporting  pe- 
riod begins 

T*^e  arjjust- 

mern  (actor 

ts 

Auoust  1    1993 

1.0042 

Seotember  1    1993 

1  0085 

Ockiber  1    1993       

1,0126 

1.0169 

Dacamber  1   1 993 

1.0211 

AanLiafv  1    1994  

1  02S4 

Februarv  1   1994 

1.0299 

March  1    1994  

1  0340 

Aortt  1   1994  

1  0385 

Mav  1    1994  

1  0430 

June  1.  1994  

1.0475 

'  Based  oo  compounded  projected  marVet 

basket  inflaooo  rat^s  ot  6  10  percent  for  1994 
arxj  5.30  percent  tor  1395. 

These  adjustment  factors  are  subject 
to  change  based  on  later  estimates  of 
cost  increases. 

If  for  any  reason  we  do  not  publish  a 
new  schedule  of  limits  to  be  effective  on 
July  1, 1994,  or  do  not  announce  other 
changes  in  the  rurrer.t  s(:hedule  by  that 
date,  the  current  limits  will  continue  in 
effect  with  the  last  adjustment  factor 
above  multiplied  by  1  00442  once  for 
each  month  between  June  1, 1994  and 
the  month  in  which  the  cost  reporting 
period  begins,  until  a  new  schedule  of 
limits  or  other  provision  is  issued.  For 
example,  if  a  cost  reporting  period 
begins  on  August  1,  1994,  1  0475  will  be 
multiplied  by  1.00442  twice  and  the 


resulting  factor  will  equal  1.05678 

(1  0475  X  1.00442  X  1  00442  =  1.05678). 

DC.  Regulatory  Impact  Statement  and 
Flexibility  Analysis 

A  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  final  notice  that 
meets  one  of  the  E.G.  12291  cntsna  for 
a  "mejor  rule";  that  is,  that  will  be  likely 
to  result  in — 

•  Ail  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition.  8mplo>Trient,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  fcreign- 
bared  ent«p:isos  in  domestic  or  export 
markets. 

As  discussed  below,  wg  have 
determined  that  the  implementation  of 
the  new  HHA  cost  limits  sot  forth  in  tnis 
final  notice  will  have  an  impart  of  m.ore 
Uian  SlOO  million  in  FY  1994.  Thus, 
consistent  with  the  requirements  of  E  O. 
12291.  we  are  prnvidinjz  a  regulatorv- 
i.Tipact  analysis.  We  note,  however,  that 
section  186i(v)(li(L)fii.l  of  the  Act  (as 
amended  by  section  42a7id]  of  OBRA 
'90)  requires  that  the  Secretary  establibh 
new  HR.^  cost  limits  on  July  1, 1991, 
and  annually  theT^after,  and  also 
requires  that  we  use  the  current  hospital 
wage  index  to  establish  the  limits. 
Section  4207(d)  of  OBR.^  '90  also 
requires  that  the  wage  index  be  applied 
on  a  budget  neutral  basis,  Nfnroover, 
section  1861iv)(l)(L)(i)  of  the  Act 
specifies  that  t}:e  cost  limits  are  not  to 
exceed  112  percent  of  the  r.ean  per-visit 
cosis  cf  free-standing  HHAs,  Thus,  shon 
of  developing  an  entirely  different 
approach  to  paying  for  HHA  costs 
(which  would  require  new  legislation), 
there  are  no  alternatives  available  for 
consideration  other  than  implementing 
the  payment  methodology  and  lim.its  sot 
forth  in  this  notice. 

This  notice  sets  forth  HHA  cost  limits 
for  cost  reporting  periods  beginning  on 
or  after  July  1,  1993.  As  required  by 
section  1861(v)(l)(U(iii)  of  the  Act,  we 
are  using  the  current  hospital  wage 
index  to  calculate  the  HHA  cost  limits, 
that  is,  the  hospital  wage  index  effective 
for  discharges  on  or  after  October  1, 
1992,  which  is  based  on  1988  wage 
survey  data.  The  wage  index  is  used  to 
adjust  the  labor-related  portion  of  the 
limits,  and  the  administrative  and 
general  (A4G)  add-on,  to  reflect 
differing  wage  levels  among  areas.  As 
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discussed  in  detail  in  section  11  of  this 
notice,  we  are  applying  a  budget 
neutrality  ad)ustment  factor  of  1027  to 
the  labor-related  portion  of  the  limits  to 
ensure  that  aggregate  payments  to  HfL'S.s 
are  not  affected  by  changes  to  the  wage 
index. 

The  methodology  used  to  develop  the 
sfihedule  of  limits  set  forth  in  this  notice 
is  the  same  as  that  used  in  setting  the 
limits  effective  July  1,  1992.  As  required 
by  section  186Hv)(Lj(ij  cf  the  Act,  we 
calculate  the  cost  limits  based  based  on 
the  mean  of  the  labor-related  and 
nonlabor  per  visits  costs  for  free- 
standing home  health  agencies  As 
discussed  in  the  July  1,  1992  notice  f57 
FR  29411),  we  will  continue  to  use  the 
latest  settled  cost  report  data  to  develop 
the  HHA  cost-per-vi.sit  limit  values  for 
each  type  cf  home  health  service: 
skilled  nursing  care,  physical  therapy, 
speech  pathology,  occupational  therapy, 
nedic^l  social  services,  and  home 
health,  aide.  Thus,  for  this  notice,  we 
have  updated  the  ccst-per-visit  limits  by 
using  the  data  from  cost  reporting 
periods  ending  on  or  after  June  3P.  1989, 
and  before  Mav  31.  1991   The  data  have 
been  adjusted  by  the  most  recent  market 
basket  factors  to  reflect  the  expected 
cost  increases  occumng  between  the 
cost  reporting  periods  for  the  data 
contained  in  the  data  base  and 
December  31.  1993,  the  midpoint  of  the 
first  cost  reporting  period  to  which  the 
limits  apply.  The  intermediary 
determines  the  aggregate  cost  limit  for 
each  HHA  by  multiplying  the  number  of 
Medicare  visits  for  each  type  of  service 
famished  by  the  HHA  by  the  respective 
pe'-visit  cost  limit.  Each  HHA's 
aggregate  limit  cannot  be  determined 
prospectively,  but  depends  on  each 
HJiA  s  Mem  care  visits  for  each  type  of 
sen.  ice  and  actual  costs  for  the  cost 
reporting  period  subject  to  this  notice. 

For  this  year's  notice,  the  conversion 
from  a  {..proximately  49  intermediaries  to 
9  regional  intermediaries,  coupled  with 
the  additional  training  of  providers  and 
intermediaries  in  the  documenting, 
submittal,  and  review  of  cost  reports, 
has  resulted  in  tighter  management 
controls  over  the  cost  reporting  data 
than  in  past  years  and,  we  believe,  more 
accurate  data  The  database  used  to 
calculate  ihe.se  limits  consists  of  cost 
reporting  data  from  2600  freestanding 
HHAs,  compared  with  2389 
freestanding  HHAs  used  in  calculating 
last  year's  hmils  Eased  on  this  new, 
more  extensive,  and  more  accurate  cost 
data,  the  cost-per-visit  limits  have 
increased  for  some  servici^s  (physical 
therapy,  occupational  therapy,  speech 
pathology,  medical  social  services),  but 
have  decreased  for  the  two  highest 


volume  service  categones,  skilled 
nursing  care  and  home  healtti  aide 

We  have  incorporated  the  changes  to 
the  wage  index  and  the  updated  cost 
report  data  in  calculating  a  new  set  of 
HHA  cost  limits.  We  estimate  that  tne 
revised  HHA  cost  limits  implemented  ii: 
this  notice  with  public  comment  penod 
will  result  m  the  following  savings  'c 
the  Medicare  program: 

Table  i— hha  Cost  Limits 
(Medicare  Program  Savings)  ^ 


'■ 

Flsca*  yea; 

Sa/f.^js  fin 

1994 

140 

1995 

SS 

'  Rgu'os  are  ro'.tr^Bd  ?c  t^.e  n«arest  million. 

The  savings  associated  with  the  new 
HHA  cost  limits  represent  the  difference 
between  projected  aggregate  Medicare 
HHA  expenditiires  under  the  new  limits 
and  projected  aggregate  Medicare  HHA 
expenditures  using  last  year's  limits 
updated  by  the  market  basket  increase. 
These  savings  are  not  the  result  of  any 
changes  in  payment  or  coverage  policy. 
Rather,  the  estimated  aggregate  savings 
in  FY  1994  expenditures  are  attributable 
to  two  factors:  expected  significant 
growth  in  overall  Medicare  HHA 
expenditures  in  FY  1994,  combined 
with  the  use  of  more  accurate  cost  data 
in  developing  the  limits.  (We  note  that 
these  new  cost  limits  will  also  result  in 
aggregate  savings  of  $4  million  daring 
the  last  quarter  of  FY  1993.  The 
estimated  aggregate  savings  in  FY  1993 
expenditures  are  negligible  because 
relatively  few  HHA  cost  reporting 
periods  begin  during  this  period.) 
Aggregate  payments  are  not  affected  by 
changes  to  the  wage  index,  since  section 
4207(d)(2)  of  OBRA  '90  mandates  that 
these  changes  be  budget  neutral. 

As  discussed  above,  section 
1861(v)(l)(L)(iii)  of  the  Act  requires  that 
we  establish  new  HHA  limits  annually. 
Moreover,  section  1861(v)(l)(L)(i)  of  the 
Act  specifies  that  these  limits  be 
calculated  based  on  the  mean  per-visit 
costs  for  free-standing  HHAs,  and  we 
believe  that  we  have  an  obligation  to 
calculate  these  costs  using  the  most 
accurate  cost  reporting  data  available. 
Thus,  neither  the  implementation  of  the 
new  limits  nor  the  method  by  which  we 
develop  the  limits  is  discretionary.  It  is 
important  to  recognize  that  the 
"savings"  indicated  in  Table  1  represent 
an  aggregate  impact  of  only  about  1 
percent  of  the  projected  Medicare  HHA 
expenditures  of  $13.6  billion  in  FY 
1994.  As  shown  in  Table  2  below,  the 
proportional  effect  of  the  cost  limits  has 


r»  mfined  relatively  constant  in  recent 
years. 

"AB..E    2  — PROTORfllONAL    IMPACT   OF 

u  PDA 'ED  Cost  UMrrs  on  mecm- 

CAPE  HhA  EXPENOrrURES 


'.,-06i  repo^og  pe- 

rxx!  etiecCve 


~'''89-^b.'30.'90 
7/1/9(>-&'3&'91 
7/1/91  -6/30 -92 

7/1/B2'-6:Kj'93 
7/1/85-^-3*"..'94 


P«fc*nta3e  '"ipart  tor 


1.5  p«n:*ni  (savings) 
He  '^a*  i("nits 
1  *  £:;^'".«-t  (costs). 
0  "6  ':•«'  eot  (sa^ngt). 
1*&  pecfent  (gavtngs). 


However,  while  the  proportional 
impact  of  the  annual  update  to  the  HHA 
cost  limits  has  remained  stable,  the 
aggregate  costs  or  savings  associated 
with  the  revised  limits  have  increased 
substantially,  due  to  sustained  large 
growth  in  HHA  expenditures.  For 
example.  Medicare  HHA  expenditures 
have  increased  more  than  fourfold  over 
the  last  4  years  (from  $2.3  billion  in  FY 
89  to  8  projected  $10.7  billion  in  FY  93), 
and  we  project  that  this  growth  rate  will 
continue  at  least  through  FY  94.  Thus, 
small  changes  in  the  market  basket 
factors  used  to  adjust  the  limits  now  can 
result  in  significant  spending  shifts. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  all 
HHAs  are  treated  as  small  entities. 

We  are  providing  a  voluntary 
regulatory  flexibility  analysis  for  this 
notice  because  of  the  large  number  of 
HHAs  that  will  be  affected,  even  though 
the  overall  impact  of  the  notice  is 
expected  to  be  approximately  1  percent 
and  we  have  no  evidence  that  the 
economic  impact  on  most  HHAs  will  be 
significant.  Normally,  a  regulatory 
flexibility  analysis  requires  the  agency 
to  discuss  various  alternatives  to  the 
provisions  in  a  notice  such  as  this.  As 
discussed  above,  however,  HCFA  is 
merely  implementing  the  provisions  of 
section  1861(v)(l)(L)(iii)  of  the  Act, 
Accordingly,  no  alternatives  to  the 
provisions  in  this  notice  with  comment 
are  available. 

We  are  unable  to  identify  the  effects 
of  changes  to  the  cost  limits  on 
individual  HHAs.  Both  changes  in  the 
cost  data  and  changes  to  the  wage  index 
contribute  to  changes  in  the  cost  limits 
for  individual  HHAs,  although  we 
cannot  isolate  the  separate  impact  of 
these  factors. 
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The  model  nwd  for  purposes  of  our 
analysis  was  based  upon  data  from 
4,199  home  health  agenaes,  of  whiLh 
1 ,575  (38  percent)  were  at  or  ov^t  the 
cost  limits  A  breakdowm  of  the  home 
health  agenciss  used  in  the  model  and 
the  impact  of  the  revised  a«t  limits  ;? 
&a  follows- 


Numtwf 
o»  ageo- 


ov«  t^l« 

coBt  Hmrts 


UltMB 

Rucil  .,. 

Fre«starid<nfl    .. 
hosfXtat-^Msed 


2499 
17X 

2600 
1596 


941 

634 

774 


Again,  we  do  nc!  nave  suffii. '.en!  data 
'0  predict  exactly  which  HrL\s  will  b« 
mo«t  affected  by  this  notice  nor  the 
magnitude  of  Lht>  iii^patt  up<jn 
individual  HHAs.  As  noted  above  »va>.ii 
HHA's  ag^y^gate  limit  depends  en  ihd 
number  of  its  Medicare  viiils  for  naisx 
type  of  service  and  its  actual  costs  for 
the  cost  reporing  penod  subjcH:t  to  this 
notice.  Thus,  whether  or  not  a  given 
HHA  exceeds  its  cost  limit  is 
determined  largely  by  the  types  an.: 
number  of  services  it  furnishes,  aiij  -vt* 
are  not  able  to  maie  such  a 
determination  prospectively  for 
indivndual  HHAs.  However,  it  ;s  clear 
that  individ'oal  HR,\s  will  be  affected  to 
a  greater  or  lesser  degree  depending 
upon  the  extent  to  which  iheir  total 
payment  is  denved  from  Medicare. 

C.  Impoci  on  Small  Rural  Hosp't-v'^ 

Section  n02rb)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulato-y  impact 
analysis  If  a  final  notice  may  have  a 
significant  impact  on  the  operations  if 
a  substantial  num'tjer  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  stH,'.or.  5G4 
of  the  Regulatory  Flexibility  A,.,:t  ,  hr» 
RFAj  [5  U  S.C.  601  through  612j  For 
purposes  of  section  llOzfb]  of  the  .^  ' 
we  define  a  small  rural  hospiL-ii  a*  a 
hospital  with  fewer  than  100  h>«..ts 
located  outside  an  MSA 

We  are  not  preparing  a  nural  Impact 
"itatement  since  we  have  deterrr.;ned, 
and  the  Secretary  certifies,  that  this  final 
notice  will  not  have  a  sign. f. car  ' 


e<:.onornK  impact  or  the  operations  of  a 

sutistantm!  numh*ir  of  small  rural 
nospital* 

X   (Hher  Required  Informs tioa 

■'    W  Qiver  cif  Proposed  Notice 

In  adwptmg  notices,  such  as  this,  we 
rdmanlv  pub!i.sh  a  proposed  notice  In 


.blish     . 
e  Federal  Re^itster  with  a  60-d3y 


T.  id  for  put)li;  •■  orrtmerit  as  required 
...rvder  >tH'l...:ir;  1871(b)ilj  of  the  Art. 

.\.s  w«  di-sirussed  m  section  III  above, 
we  r,ave  used  the  seme  methodology  to 
dpv^jop  the  schedule  of  limits  that  was 
Lisad  in  setting  tfe  .i,;;-;it8  pubhshed  on 
'liiy  1,  V=)^<2  The  '■■•'ist  umits  have  been 
upddte^i  *.i  'nHe*. '  tr.e  ■■  nst  increases 
..■M'!"0':;r.ki  r*'*w«*'n  •.";<»  ■;  sist  reporting 
poTiCds  for  trie  'Ctata  rcn'ainsn  m  the 
data  base  and  December  31.  1993  In 
addition,  as  reauired  under  seaupj 
1861(v){lMU  of  the  Act.  we  have 
updated  the  wage  index,  using  the 
cujrent  hospital  w8<?e  index,  so  that  it 
is  based  entirw'v  on  19fl8  data. 

Be<'i',i;se  *he  mi^hadol'igy  used  to 
devr.,np  'hi.s  vh^^i  lip  of  limits  was 
previously  pubi.shed  for  public 
comment  and  because  we  are  required 
by  •wtior.  n61(vl(lUL)(:ii)  of  the  Act  to 
use  the  nirrent  hospi'a!  wage  index, 
whioh  is  based  oo  19H8  wage  survey 
data   we  helieve  that  it  would  be 
impractioabie  and  unnecessary  to 
request  public  comment  before 
impienMntatkm  of  th"se  cost  limits  To 
do  so  would  b«  contran,  to  the  public 
intere<;t  Tl.*"T'f<)re,  we  find  good  cause 
to  waive  publication  of  a  proposed 
notice. 

B.  Waiver  of  30-Day  Delay  in  Effective 
Date 

We  normally  provide  a  delay  of  30 
days  in  the  effi»ctive  date  for  documents 
such  as  this.  However  if  adherence  to 
this  procedure  would  be  impractical. 
unnecessary,  or  contrary  to  the  public 
interest,  w"  ii.av  waive  the  delay  m  the 
effective  idit) 

Section  18fM  v)t :  jT-ilui)  of  the  Act 
requires  thai  Uie  StK-ret.-iry'  establish 
revised  HHA  cost  Limits  for  cost 
reporting  periods  beginning;  on  or  after 
July  1, 1991  and  annuaiiy  Lhereaftor, 
Also,  as  required  by  section 


ia61(v)(l)(L)(iii)  of  the  Act.  we  are 
using  the  current  hospital  wage  index, 
that  is.  the  hospital  wage  index  for  fis<:al 
year  1993,  which  is  based  on  1988  wage 
survey  daU.  If  HHAs  are  to  receive 
timely  the  benefits  of  the  cost  Umits  that 
are  based  on  the  updated  wage  index,  it 
is  necessary  that  these  limits  be  effective 
for  cost  reporting  periods  beginning  on 
or  after  fufy  1,  1993.  Thus,  we  believe 
that  a  delay  in  the  effective  date  of  these 
cost  Hmits  would  be  contrsry  to  the 
public  interest.  Therefore,  we  find  good 
cause  to  waive  the  usual  SO-day  delay 
in  the  effective  date  of  this  notice  with 
comment  penod. 

C  Paperwork  Reduction  Act 

This  final  notice  does  net  im^pose 
information  collection  requirements. 
Consequently,  it  does  not  need  to  be 
revnewed  by  the  Office  of  Management 
and  Budget  under  the  authonty  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S  C.  3507). 

D  Public  Comments 

Becau-se  of  the  lar^e  number  of  items 
of  correspondence  we  normally  receive 
on  a  notice  with  comment  period,  we 
are  not  able  to  acknowledge  or  respond 
to  them  individually.  However,  we  will 
consider  ail  comments  coru:erning  the 
provisions  of  this  notice  that  we  receive 
by  the  date  and  time  specified  in  the 
"DATES"  section  of  this  notice,  and,  if 
changes  are  made  in  another  notice,  we 
will  respond  to  these  comments  in  that 
notice 

Authority:  (Section  1861(v)(l)fL)  of  the 
Social  Secur.ty  Act  (42  U.S.C. 
1395x(v!(l)fLU;  section  4207(dl  of  P'jb  L. 
101-508  (42  V:  S  C.  1395x  (note)] 
(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  77,3,  Medicare^Hospital 
ICiS -Lira  rice) 

Dated  June  2fl,  1993. 
Bruce  C  Vladeck. 

Admin !i;tTxiioT.  Health  Care  Financing, 
Administration 

Dated  luly  1,  1993. 
Donna  E.  Shalala, 
Sprrefc.-y. 
\FR  Doc  93-16062  Filed  7-1-93,  4:47  pm) 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  4,  5,  7,  102  and  111 


I 


UMI 


[Notic*  1993-16] 
Comp<l«nc«  Proc«<lur«« 

AGENCY:  Ft'deral  Election  Commission. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  requests  comments  on 
proposed  revisions  to  its  regulations 
governing  the  compliance  process  under 
the  Federal  Election  Campaign  Act  of 
1971  as  amended  (hereinafter  "the  Act" 
or  "FECA"),  The  proposed  changes 
would  address  issues  that  have  arisen 
since  these  rules  were  last  amended  in 
1  "*P0  They  are  intended  to  streamline 
and  clarify  several  aspects  of  the 
compliance  process.  Please  note  that  the 
draft  r.;!es  which  follow  do  not 
r«present  a  final  decision  by  the 
Cum.mission  on  the  issues  presented  in 
in:s  rulemaking. 

DATiS:  Qjmm.ents  must  be  received  on 
cr  before  September  24.  1993.  The 
Commission  wsll  hold  a  public  hearing 
on  these  proposed  reg^jiations  at  10  a.m. 
on  October  20,  1993,  if  requests  to 
testif)'  axe  n?<  eived.  Persons  wishing  to 
testify  at  the  hearing  must  so  indicate  in 
t.ieir  written  comments. 
ADDRESSES:  Comments  must  be  in 
\^Tmna  and  should  be  sent  to:  Ms. 
Susan  E.  Propp«r  Assistant  General 
Counsel.  999  E  Street.  WV'.. 
Washington,  DC  20463.  The  heanng  will 
Y>e  held  in  the  Commission'!  ninth  floor 
heanng  room.  999  E  Street.  NW.. 
Washington.  DC  All  comments  received 
will  be  available  for  public  inspection  in 
the  Commis-sion's  Public  Records  Office, 
999  E  Stxe*>t.  NW  ,  Washington.  DC  from 
9  am.  to  5  p  m 

F0«  FURTHER  WFOSMATTON  CONTACT:  Ms. 
Susan  E  Propper,  .-K.ssiitaiU  General 
Ojunsel.  999  E  Street.  NW.. 
Washm^^ton,  DC  20463.  (202)  219-3690 
or  [¥.)€< j  424-9530. 
SUPPtEMEKTABY  INFORMATION:  The 

Commission  is  seeking  public 
cnm.ments  on  proposed  revisions  to  11 
CFR  part  111  regarding  the  operation  of 
the  enforcement  process,  and  on 
conforming  amendments  to  11  CFR  4.4, 
5.4.  7  14  and  102  3  The  proposed 
changes  are  intended  to  resolve  several 
issues  which  have  arisen  since  these 
regulations  were  last  revised  pursuant  to 
the  1979  .\mend;nents  to  the  Act.  The 
major  topics  under  consideration 
concern  the  requirements  for  filing  and 
am.ending  complaints,  the  policy 
regarding  extensions  of  time,  making 
findings  against  treasurers  of  political 
committees,  the  reporting  of  funds  used 


to  pay  civil  penaltic     ral  enforcement 
haarings.  and  the  handling  of 
enforcOTnent  matters  that  result  in  civil 
litjeation. 

C5n  May  22,  1985,  the  Commission 
published  an  Advance  Notice  of 
Pror-s^^xi  H'.-'n'.ak;:i2  f".*kNFRM")  in 
the'foderai  Register  'SO  i-K  21077) 
seeking  public  comments  on  four 
general  issues  that  could  be  addressed 
in  a  revision  of  the  regulations  and  also 
requesting  suggestions  for  revisions 
concerning  other  aspects  of  Piirt  111 
The  four  issues  raised  by  the  Advar.ce 
Notice  were:  (1)  Providing  respondents 
with  the  legal  and  factual  basis  for 
Commission  "reason  to  believe" 
findings  in  externally  generated 
complaints;  (2)  requests  for  extensions 
of  time;  (3)  naming  committee  treasurers 
as  respondents;  and  (4)  prrxredurbs  for 
requesting  a  stay  of  a  final 
determination  on  repayment  of  Federal 
funds  pending  a  petition  for  review.  The 
Commission  received  four  comments  in 
response  to  the  ANPRM,  which  are 
discussed  more  fully  below.  The 
comments  have  been  helpful  to  the 
Commission  in  formulating  the  draft 
rules  which  follow  regarding  the  first 
three  of  these  topics.  Rules  regarding 
stays  of  final  repayment  determinations 
were  subsequently  Included  In  revisions 
to  11  CFR  9007.5  and  9038.5.  See 
Explanation  and  Justification,  52  FR 
20864  (June  3.  1987). 

The  Commission  is  now  seeking 
comments  on  both  the  proposed 
regulations  which  follow  and  on  the 
compliance  process,  generally, 
including  any  issues  not  covered  by  the 
proposed  regulations.  A  summary  of  the 
more  significant  proposed  revisions 
follows. 

A.  Computation  of  Time 

The  attached  draft  of  §  111.2(a)  would 
add  the  Birthday  of  Martin  Luther  King, 
Jr.  to  the  list  of  legal  holidays.  In 
addition,  the  computation  of  time 
provision  would  be  revised  to  exclude 
Saturdays,  Sundays  and  legal  holidays 
when  a  period  of  lime  pre8<:ribod  by 
these  regulations  is  less  than  eleven 
days,  rather  than  the  current  seven  days 
See  attached  proposed  11  CFR  111.2(L) 
Both  of  these  proposals  would  conform 
to  revisions  to  Rule  6  of  tne  Federal 
Rules  of  Civil  Procedure.  F  R.C.P.  6fa) 
as  amended  April  29,  1985. 

Section  111.2(c)  currently  adds  an 
additional  three  days  to  time  penods 
whenever  documents  are  served  by 
mail.  This  three  day  period  does  not 
include  Saturdays,  Sundays  and  legal 
holidays.  New  language  would  be  added 
to  this  section  to  establish  a 
presumption  that  the  paper  was 
received  and  service  was  accomplished 


at  the  end  of  this  time  period.  Please 
note,  however,  that  the  three  day  rule 
does  not  apply  to  si'uations  where  the 
time  runs  from  the  actual  da*e  of  receipt 
of  a  document,  such  as  the  deadline  for 
filing  a  brief  under  11  CFR  111.16(c), 

Proposed  paragraph  [a)  of  11  Q"R 
111  6  would  change  that  time  in  which 
a  respondent  may  file  a  response  to  a 
complaint  from  within  15  days  of 
receiving  the  comiplamt  to  within  15 
days  from  service  of  a  copy  of  the 
co.mplamt.  Three  days  would  be  added 
if  the  complaint  is  served  by  mail  under 
proposed  ^  111.2(c}. 

The  revisions  to  11  CFR  111.2  would 
also  clari.^'  when  a  document  is 
considered  to  be  submitted  to  the 
Commission  for  purposes  of  time  limits 
specitled  in  11  CFR  part  111.  New 
paragraph  (d)  would  indicate  that  a 
document  is  considered  to  be  submitted 
on  the  day  it  is  actually  received  by  the 
Commission.  However,  comments  are 
sought  on  whether  three  extra  days 
should  be  added  to  cover  situations 
where  respondents  mail  documents  to 
the  Commission.  This  would  result  in 
different  time  frames  for  documents  that 
are  mailed  and  those  that  are  hand 
delivered,  or  sent  by  an  overnight 
delivery  service  or  by  facsimile 
machine. 

B.  Froce<iure«  for  Filing  and  Amending 
Cnniplaiiits  and  Notifying  Respondents 

The  Commission  proposes  several 

revisions  to  streamline  and  clarify  the 
procedures  involved  in  filing 
complaints.  First,  new  language  would 
be  included  in  §  111.3  (a)  and  (h)  to 
more  fully  e.xplain  the  ways  in  which 
compliance  matters  are  initiated.  These 
include  referrals  from  other  Federal  and 
state  agencies  and  sua  sponte 
compliance  matters.  The  revisions 
would  clarify  that  an  individual  or 
political  committee  may  notify  tlie 
Commission  in  v^'ritmg  that  ho  or  she  or 
the  committee  has  committed  a 
viol-ition  of  the  FECA. 

Comments  are  requested  as  to 
whether  additional  enforcement-related 
materials  can  and  should  be  sent  to 
candidates  v^'hen  their  campaign 
committees  are  involved  in  compliance 
matters.  Currently,  candidates  are  .sent 
courtesy  copies  of  complaints  and 
internally  generated  reason  to  believe 
findings.  The  question  is  whether  to 
send  them  additional  documents,  such 
as  th;e  General  Counsel's  briefs,  probable 
cause  findings,  proposed  conciliation 
agreements  and  notices  of  authorization 
to  file  suit.  The  diffiiAilty,  however,  is 
that  the  confidentiality  provisions  of  the 
Act  and  the  attorney/client  privilege 
may  not  permit  sucii  disclosure  when 
the  candidate  has  not  been  named  as  a 
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re?{)ondent.  The  proposed  rules  v,h;ch 
follow  do  not  incorporate  these 
propospls. 

The  Commission  is  proposing  to 
revise  §  111  4(a)  to  provide  that 
submitted  complaints  be  originals,  not 
photocopies  or  facsimiles.  Or.gmals  are 
needed  to  ensure  that  the  complaint  is 
properly  signed  and  notarized,  and  is 
leg.ble  In  addition,  §  111  4fhii2)  wouid 
specify  that  the  jurat  shall  sta;B  that  :he 
com.plaint  was  both  sworn  and 
subscribed.  These  changes  are  intendt^d 
to  decrease  the  number  of  improperly 
filed  complaints 

.^  r^\  ision  to  §  111  4(d)(1)  is  proposed 
to  encourage  complainants  to  include, 
when  possible,  the  addresses  of 
respondents  of  fariiitate  initia. 
complaint  processing.  Paragraph  (dil4j 
would  also  be  revised  to  encourage 
complainants  to  submit  originals,  rather 
than  copies,  of  documentation 
sujpporting  their  alienations. 

In  addition,  a  new  paragraph  (e)  is 
proposed  to  set  forth  the  Commission  s 
policy  of  considering  compla,.its  ba.sed 
on  news  stories  when  sufficit/it  farts  are 
presented  to  sa'isfv'  the  requirements  of 
11  CFR  11 1  4fd!,  rt-garding  the  basis  for 
the  com.plainant's  charges  Such 
complaints  must  also  comply  vvith  the 
notarization  requirements  of  1 1  CFR 
111.4(b).  One  comment  rw.;eived  in 
response  to  the  ANPRM  suggested  that 
real  corroborating  ev.denc*  tw 
submitted  in  addi'ion  to  the  article  or 
that  [he  article  should  set  forth  specific 
facts  rather  than  general  allegitions 
I'iew  §  111.4(e)  is  intended  to  address 
those  concerns.  The  Commission  also 
requests  comments  on  the  advisability 
of  seeking  clanfication  of  a  ccmplamt  or 
response  prior  to  finding  reason  to 
believe,  when  clanfir^tion  is  needed 

Please  note  that  FEC  Dire<:t-ve  6  sets 
forth  the  Commission's  established 
prcwedures  for  internally  generating 
compliance  matters  on  the  basis  of  news 
articles.  Comment.<;  are  sought  as  to 
whether  p-ersons  mentioned  in  news 
stones  should  be  at  corded  an 
opportunity  to  respond  to  the 
allegations  pnor  to  the  Q^mmission's 
decision  to  find  reason  to  believe. 
Currently,  in  these  internally  generated 
MURs.  respondents  do  not  have  an 
opportunity  to  reply  to  the  Commission 
regarding  allegations  made  in  the  new 
articles  until  aftur  the  reason  to  btiheve 
finding  is  made, 

New  Sill  4(f)  would  explain  how  a 
complainant  may  submit  additional 
information  after  having  filed  a 
complaint.  One  c  immeni  on  'he 
ANPRM  suggesteij  that  the  rules  should 
contain  standards  and  prtxiedures  for 
determining  whether  the  respondent  is 
entitled  to  an  additional  opportunity  to 


respond  to  new  charges.  Consequentlv, 
the  Commission  is  now  proposing  that 
the  nature  of  the  additional  uiformauon 
siibmi'ted  should  deteruiine  whether 
't.e  Act's  notification  and  response  Ume 
provisions  are  triggered  by  the 
submission. 

If  the  additional  information 
submitted  by  the  complainant  describes 
elieged  violations  of  the  FECA  or 
Commission  regulations  which  were  not 
implicated  by  the  original  complaint,  or 
if  tht^  additional  information  icMntifies 
individuals  or  entities  not  implicated  by 
the  original  comipiaint,  then  the 
additional  information  would  be  treated 
as  an  amended  complaint.  Under  the 
proposed  rules,  an  amended  complaint 
would  have  to  comply  with  the 
requirements  for  filing  original 
complaints  (such  as  being  sworn  to  and 
notarized)  and  would  be  subject  to  the 
provisions  regarding  initial  complaint 
processing,  notification,  and  the 
opportiuiity  to  demonstrate  that  no 
action  should  be  taken  on  that 
complaint-generated  matter. 

On  the  other  hand,  if  the  additional 
information  submitted  by  the 
complainant  relates  solely  to  the 
stJitutes  or  regulations  impUcated  by  the 
original  complaint  and  to  the  persons  or 
entities  who,  according  to  the  original 
complaint,  were  alleged  to  have 
committed  such  violations,  the 
additional  information  would  be  treated 
as  supplemental  information.  Under  the 
proposed  rules,  a  submission  of 
supplemental  mfomiation  is  treated  as 
new  evidence,  and  need  not  conform  to 
the  requirements  of  11  O-T?  111.4  (a),  (b) 
nr  Id)  regarding  the  num.ber  of  copies 
filed  notarization.  :ind  the  inclusion  of 
infcrnation  regarding  the  complainant 
and  the  respondent  which  is  already 
provided  in  the  original  complaint.  Nor 
would  suDplemental  information  be 
suhect  to  the  provisions  of  §§11 1.5  and 
1116  regarding  initial  complaint 
procesf.ing,  tim.ing  of  notification,  and 
the  cpportunirv  io  demonstrate  that  no 
action  snouid  he  taken.  Thus, 
complainants  would  be  able  to  provide 
the  Commi.ssicn  with  supplemental 
information  after  having  Bled  the 
iingmrtl  com,p!aint,  but  the  submission 
would  not  trigger  the  initial  complaint 
notification  prot.ess  aga.n  and  *n-' 
supplemenial  infcrmatirin  would  not  be 
sent  to  the  respondents.  The 
Com.mi.ssion  seeks  comments  on  the 
appropriateness  of  this  procedure. 
Proposed  new  ^111  4(g)  covers 
situations  where  the  C^jir.mission  must 
resolve  similar,  but  separate, 
enforcement  matters  that  would 
individually  consume  substantial  time 
and  resources  The  proposed  new 
language  would  explicitly  allow  the 


consolidation  or  s*  vc  ,     f  <  f 
compliance  nifai'Hr^  wnicU  involve:  (1) 
The  same  resf-iu.  if^i.ts;  (2)  gubst<mtially 
the  same  issues,  (3)  common  questions 
of  law  or  fed:  or  (4)  other  factors  which 
would  war^ii.!  H  it-"ermination  by  the 
Commission  tuat  such  matters  should  be 
joined  or  severed,  such  as  the  avoidance 
of  unnecessary  costs  or  delays  of  time. 

The  Commission  also  seeks  comments 
on  a  propKised  change  that  would  delete 
the  requirement  to  notify  those  named 
in  an  improper  complaint  filed  with  the 
Commission.  See  proposed  11  CFR 
111.5(b).  The  resources  currently 
devoted  to  notifications  of  improper 
complaints  are  significant,  especially 
considering  that  many  improper 
complaints  are  never  corrected  and 
resubmitted.  The  legislative  history  of 
the  1979  Amendments  to  the  FECA 
suggests  that  such  notifications  are  not 
required.  H.R.  Rep.  No.  96-422,  96th 
Cong.,  Ist  Sess.  20  (1979).  The 
Commission  is  considering  however, 
providing  copies  of  improper 
complaints  to  the  respondents  upon 
request 

Finally,  the  Commission  notes  that  if 
a  complaint  does  not  mention  a 
particular  person,  that  person  may  not 
be  named  as  a  respondent  initially,  and 
will  not  rw  ,.  w  «  o;  y  of  the  complaint 
Ifthatpers      ^  si;;s»y:5uently  named  as 
an  intemally-generatt'1   Hspondent, 
comments  are  sought  u.  lo  whether  the 
person  should  be  sent  a  copy  of  the 
complaint  at  that  point 

C  Thf  Reavin  To  Believe  Finding; 

Nohiu.diitiri   Ke<  oosideratioo 

The  Commission  proposes  moving  a 
sentence  firom  §  111  8(b)  to  §111. 9(a)  to 

Erovide  that  all  Commission  reason  to 
elieve  notifications  wUl  include  the 
legal  basis  and  the  alleged  facts  which 
support  the  Commission's  action.  This 
revision  would  reflect  changes  in 
Commission  procedure.  Previously,  a 
copy  of  the  factual  and  legal  analysis 
was  only  included  in  notifications  sent 
in  internally  generated  matters,  as 
required  by  the  Act.  Proposed  §  111.9(a) 
would  reflect  that  factual  and  legal 
analyses  are  now  sent  to  respondents  in 
complaint-generated  matters  as  welL 
The  change  in  this  procedure  was 
discussed  in  the  ANPRM  and  supported 
by  several  commenters.  It  is  intended  to 
provide  all  respondents  with  a  clearer 
understanding  of  the  factual  and  legal 
basis  for  the  Commission's  acti'on,  and 
should  help  respondents  to  respond 
directly  to  the  alleged  violations  at 
issue. 

Another  change  in  §  111.8(a)  would 
clarify  that  reason  to  believe 
determinations  may  be  made  after 
consideration  of  a  Commissioner's 
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motion  to  find  reason  to  believe  or  no 
reason  to  believe  The  current  language 
only  mentions  Commission 
determinations  m.ade  after  reviewing  the 
General  Counsels  r«commendation  in 
internally-generated  matters.  Similar 
language  would  also  be  included  in 
§111  9(a) 

Proposed  new  §  111  9i"b)  would 
provide  that  the  Commission  will  not 
entertain  a  respondent  s  request  for 
reconsideration'  or  rescission  of  a  reason 
to  believe  deterrr^nation,  except  in  cases 
where  a  incurable  procedural  defect  has 
occurred  Examples  of  incurable 
procedural  defwts  include  situations 
where  the  respondent  was  never  served, 
or  where  reason  to  believe  was  found 
against  the  wrong  person  who  happened 
to  have  the  same  name  as  the  person 
named  in  the  complaint.  This  proposal 
would  help  to  insv.re  that  the 
compliance  process  moves  in  an 
efficient  and  timely  manner.  The 
Commission  wants  to  make  clear, 
however  that  a  refusal  to  entertain  other 
requests  for  reconsideration  or 
rescission  does  not  deny  respondents 
Lhe  opportunity  to  demonstrate  that  they 
did  not  commit  the  alleged  violations. 
Respondents  would  continue  to  have 
opportunities  throughout  the 
compliance  process  to  demonstrate  that 
they  did  not  commit  the  alleged 
violations.  For  example,  respondents 
have  an  opportunity  to  reply  to  the 
charges  made  m  the  complaint.  If  the 
matter  is  internally  generated,  ordinarily 
there  are  also  opportunities  to  respond 
to  the  concerns  raist^d  prior  to  the 
reason  to  believe  determination.  If  the 
Commission  finds  reason  to  believe,  but 
takes  no  further  action,  comments  are 
sought  as  to  whether  to  incorporate  into 
the  rules  the  current  practice  of 
permitting  respondents  to  place  a 
statement  on  the  public  record. 
Respondents  may  also  have  the 
opportunity  to  refute  the  charges  during 
the  investigation  and  in  their  probable 
cause  briefs.  Thus,  requests  for 
reconsideration  or  re.scission  would 
only  duplicate  the  arguments  to  be 
presented  to  the  Commission  during 
and  after  the  investigation. 

D.  Investigation 

In  general,  the  Commission  may 
conduct  an  investigation  in  any  case  in 
which  it  finds  reason  to  believe  that  a 
violation  of  the  Act  or  regulations  has 
occurred  or  is  about  to  occur.  Proposed 
changes  to  11  CFK  111  10(a)  would 
clarify  that  the  Commission  need  not 
conduct  further  inquiries  when 
information  which  is  contained  in  the 
Commission's  records  or  which  was 
already  made  available  by  the 
respondent  makes  additional  inquiry 


unwarranted.  This  proposed  addition 
would  promote  a  more  efficient  use  of 
the  Commission's  time  and  resources 
under  such  circumstances  Further,  it 
would  reduce  the  burden  which  an 
additional  inquiry  would  place  on 
respondents.  Please  note  that  under 
both  the  current  and  the  proposed 
versions  of  §  111.7(b).  the  General 
Counsel  may  recommend  and  the 
Commission  may  approve  the  dismissal 
of  a  complaint  at  any  point  before  or 
after  finding  reason  to  believe,  when 
warranted  by  the  facts  and 
circumstances  of  the  case. 

Proposed  amendments  to  11  CFR 
111, 9(a)  and  111.10(a)  would  also  reflect 
that,  in  an  appropriate  case,  the 
Commission  may  send  a  respondent  a 
letter  of  admonishment,  or  m»ay  exercise 
its  prosecutorial  discretion  by  taking  no 
further  action  after  making  a  reason  to 
believe  finding.  Similarly,  new  language 
at  11  CFR  111.17(a)  would  indicate  that 
after  a  probable  cause  to  believe  finding 
in  an  appropriate  case,  the  Commission 
may  send  admonishment  letters  to 
respondents  which  warn  against 
specific  activities  which  constitute 
violations  of  the  FECA  or  Commission 
regulations. 

New  language  in  §  111.10(b)  would  let 
respondents  know  that  investigations 
may  begin  immediately  after  the 
Commission  makes  a  reason  to  believe 
finding.  This  is  intended  to  further  the 
timely  resolution  of  compliance  matters. 

E.  SubjMJ^nas  and  Depositions 

The  Commission  is  proposing  several 
amendments  to  §§  111.12  through 
111.15  to  address  difficulties  that  it  has 
experienced  while  conducting 
investigations  to  alleged  FECA 
violations.  For  example,  questions  have 
arisen  as  to  who  may  be  present  during 
a  deposition.  Consequently,  language 
would  be  added  toll  CFR  11 1 . 1 2 1  b) 
stating  that  no  person  other  than  the 
witness  and  his  or  her  counsel,  the 
stenographic  reporter,  and  members  of 
the  Commission  staff  shall  be  present  or 
represented  when  a  deposition  is  taken 
during  the  course  of  a  Commission 
investigation.  This  proposed  addition  is 
based  on  the  well  estabhshed  principle 
that  the  Constitutional  rights  of  those 
being  investigated  by  an  agency  do  not 
include  the  right  to  confront  witnesses 
or  the  right  to  be  notified  when  the 
agency  uses  subpoenas  to  gather 
evidence  adverse  to  the  target  of  Lhe 
investigation.  E.g..  S.E.C.  v.  O'Brien,  467 
U.S.  735,  742  (1984):  Hannah  v  Larche. 
363  U.S.  420  {I960).  However,  advance 
arrangements  could  continue  to  be  made 
to  accommodate  those  imcommon 
situations  where  the  deponent  needs  the 


assistance  of  an  interpreter  or  a  personal 
attendant  for  medical  reasons. 

The  Commission  has  also  had  some 
difficulties  with  service  of  documents  in 
compliance  matters  where  political 
committees  have  failed  to  note  changes 
in  their  addresses  and  their  treasurers  or 
assistant  treasurers  on  their  Statements 
of  Organization,  as  required  by  11  CFR 
102, 2(a)(2),  The  Commission  i's 
proposing  to  add  a  new  paragraph  (e)  to 
section  111,13  to  provide  that  service 
shall  be  accomplished  by  mailing  a  copy 
to  the  address  of  the  political 
committee,  or  the  treasurer  or  the 
assistant  treasurer,  as  listed  in  the  last 
Statement  of  Organization,  or  as  Hsted 
in  the  most  recent  report,  or  by  hand 
delivering  a  copy  to  the  treasurer  or 
assistant  treasurer.  Also,  please  note 
that  the  attached  rules  which  follow 
would  provide  for  ser\ice  by  first  class 
mail. 

The  Commission  is  also  considering 
adding  language  to  expressly  permit 
payment  of  witness  fees  and  mileage  for 
more  than  one  day.  when  necessary.  See 
proposed  11  CFR'iii  13(3),  This  w'ould 
be  consistent  with  fee  payments  in  court 
casesunder  28U.S.C.  1821. 

The  draft  rules  which  follow  would 
amend  §  111.15  to  clarify  that  it  applies 
to  orders,  well  as  subpoenas. 

The  Commission  also  is  proposing  the 
inclusion  of  a  new  section  111.15(b)  to 
clearly  indicate  that,  before  challenging 
a  Cx^mmission  subpoena  or  order 
through  the  courts,  respondents  must 
exhaust  their  administrative  remedies 
by  filing  a  timely  motion  to  quash  or 
modify  under  this  section  Any 
objection  to  a  subpoena  or  order  which 
is  not  presented  in  a  timely  motion  to 
quash  or  modify  would  be  waived  for  all 
p>..rposes  under  this  proposed  rule. 

F,  Referrals  to  the  Attorney  General 

The  Commission  is  considering 

adding  new  §  111.19  to  set  out  the 
procedures  used  if  the  Commission 
refers  a  knowing  and  willful  violation  of 
the  campaign  finance  laws  to  the 
.Attorney  Creneral  of  the  United  States. 
See,  2  use.  437g(a)(.5j(C)).  The  draft 
regulation  would  indicate  that  these 
referrals  can  only  be  made  after  the 
Commission  finds  probable  cause  to 
believe  the  respondent  knowingly  and 
willfully  violated  the  Act.  In  such  cases. 
the  Department  of  Justice  decides 
vs'hether  to  initiate  a  criminal  action. 
The  proposed  rules  would  indicate 
that  a  referral  to  llie  Attorney  General 
will  suspend  the  timer  periods  for 
attempting  to  reach  conciliation 
agreement{s)  with  the  respondent{s).  If 
the  Ju.stice  Department  declines  to 
pursue  the  criminal  prosecution,  or  if 
the  FEC  determines  that  it  is  appropriate 


to  ccnlinue  to  p';r'.ue  the  enfortempnt 

^r'.ion,  the  F7-C  w.i!  so  infv)rm  the 
'■;'sponde.nt(s)  and  '*nj11  reactiva'tj  ihe 
time  periods  for  ronciliatiuii  effuns 

G.  Civil  and  Criminal  Penalties 

Several  questions  have  btien  ra.SHd 
regarding  funds  used  by  candidates  and 
political  committees  to  pay  civil  or 
criminal  penalties  pursuant  to  2  U.S.C. 
437g(a)(5).  437g(a)(6)  and  437g{d).  At 
this  lime,  the  Commission  does  not 
intend  to  change  its  current  practice  by 
limiting  the  sources  from  which 
respondents  may  obtain  funds  to  pay 
civil  penalties.  However,  candidates  and 
political  committees  cannot  deposit 
prohibited  or  excessive  amounts  in  their 
campaign  depositories  {or  in  the  legal 
and  accounting  compliance  fund  in  the 
case  of  a  publicly  funded  campaign 
committee).  Consequently,  the 
Commission  is  proposing  that  when  the 
funds  used  to  pay  civil  penalties  come 
from  prohibited  sources  or  would  be 
excessive,  these  amounts  shall  be 
reported  as  memo  entries  in  accordance 
with  11  CFR  part  104,  regardless  of 
amount.  Thus,  they  should  be  listed  on 
memo  schedules  for  otljpr  receipts  and 
disbursements. 

This  new  r/.^  a  vj!d  also  govern 
situations  wliere  i;aiididates  use 
permissible,  nonexcessive  receipts 
expressly  and  exclusively  to  pay  civil 
penalties.  In  that  case,  the  amounts 
should  be  deposited  and  reported  in  the 
same  way  as  they  would  report  other 
receipts  and  disbursements.  This 
proposed  >■  .'^  v.  ■  .d  have  no  effect  on 
respondents  v^  ha  ac  rut  have  regular 
reporting  obligations,  such  as 
individuals  and  corporations.  Please 
note  that  this  provision  would  be 
designated  as  r.ew  §  1 11.20,  and  that 
current  §§  1 11  1 9  ihrough  111.23  would 
be  renumbered  §§  111.21  through 
111.25,  respectively. 

n  Gvil  Suit 

Stiveral  changes  are  proposed  in  the 
regulations  explaining  the  procedures 
governing  civil  suits  arising  out  of 
enforcement  matters.  First,  new 
language  would  he  included  in 
renumbered  §  111 .21  to  reflect  that  the 
General  Counsel  may  recommend  and 
the  Commission  may  authorize  suit  for 
violation  of  a  conciliation  agreement. 
This  may  happen,  f:)-  ex  irnple,  when 
the  respondHnts  fs: :  *r.i  pay  a  civil 
penalty  When  hoin  ins  political 
committee  arid  its  treasurer  are  parlies 
to  the  conciliation  agreement,  and  both 
hr  .  e  agreed  '.o  pay  the  civil  penalty,  the 
;  ommission  mav  pro<;:fi6d  against  either 
i-r  both  parties.  F>ir  example,  if  a 
I  ommittee  is  uneole  to  pay  a  civil 
penalty,  the  suit  may  be  brought  against 


the  treasi.jrer  >'in.i  signed  I't.f 
conciliation  ak:r-*fnie;.i,   Iii  N!,i;>  f«s-s, 
respondents  shciiri  isi.v('  ',>*>  ai*a:»'  \:.r,i 
the  FECA  authorizes  an  additional  dvil 
penalty.  2  U.S.C.  437g(ai  (5)  and  (6). 
Comments  are  sought  on  this  policy. 

New  language  is  also  incluoed  to 
ensure  that  both  complainants  and 
respondents  are  routinely  notified  when 
the  Commission  authorizes  sxiit. 
Similarly,  §  111.21(b)  would  indicate 
that  complainants  and  respondents  will 
be  noticed  of  the  resolution  of  the 
litigation.  As  explained  below,  the 
notification  of  the  final  disposition  of 
the  court  case  will  trigger  the  public 
disclosure  of  the  appropriate  portions  of 
the  enforcement  ana  litigation  files. 

llie  Commission  is  also  considering 
adding  a  sentence  to  11  CFR  111.21(b) 
to  notify  respondents  whenever  a 
complainant  brings  suit  under  2  U.S.C. 
437g(a)(8)  challenging  a  Commission 
decision  to  dismiss  a  complaint.  The 
new  language  would  also  provide 
notification  to  respondents  as  to  the 
final  disposition  of  the  section 
437g(a)(8)  suit.  As  discussed  below,  the 
enforcement  matter  resulting  from  the 
complaint  will  have  been  made  public 
no  later  than  30  days  after  the 
complainant  is  notified  of  the  dismissal 
of  the  cpmplaint,  which  is  prior  to  the 
filing  of  the  section  437g(a)(8)  suit. 

1..  Temiinein„»n  lA  l-nh>n  ^'n1fn^  ^IhIV;"* 
and  Public  L)L5i,i:!'.ur«"  tiS  {'oinr::%^>  .ri 
Action 

The  Commission  is  considering 
amending  renumbered  §  111.22  to 
clarify  several  aspects  of  its  procedures 
for  closing  enforcement  files  and 
making  the  results  of  its  investigations 
public.  First,  revised  language  would  be 
included  in  11  CFR  111.22(a)  to  more 
clearly  explain  that  the  Commission's 
vote  to  close  an  enforcement  file  will 
trigger  the  process  for  making  the 
enforcement  matter  public.  Please  note 
that  in  situations  where  the  Commission 
has  been  unable  to  successfully  resolve 
the  enforcement  matter,  and  therefore 
must  bring  civil  suit,  it  does  not  vote  to 
close  the  enforcement  matter  prior  to 
the  litigation.  The  enforcement  files 
would  usually  remain  confidential  until 
the  end  of  the  litigation.  Of  course,  the 
Federal  Rules  of  Civil  Procedure 
governing  discovery  would  remain 
applicable  in  surii  cases.  In  contrast,  in 
situations  where  a  complainant  files 
suite  under  2  U.S.C  437g(a)(8) 
challenging  the  Commission's  decision 
to  dismiss  a  complaint,  the  Commission 
may  have  already  made  the  enforcement 
matter  public  before  the  litigation 
commences. 

In  compliance  matters  Involving 
multiple  respondents,  proposed 


§  :  1 1  2  :(a)  would  specify  that  in  general 
no  action  taken  by  the  Commission  will 
be  made  public  prior  to  closing  the 
enforcement  file  and  terminating  all 
enforcement  proceedings  with  regard  to 
every  respondent  in  such  matters.  This 
poUcy  is  necessitated  by  the 
confidentiality  requirement  of  section 
437g(a)(12)(A)  of  the  FECA.  However, 
new  language  in  §  111.4(g)  would  allow 
for  severing  part  of  the  compliance 
matter  and  terminating  proceedings 
relating  to  some  respondents  when 
appropriate.  This  proposal  would  not 
change  the  current  internal  procedures 
which  can  result  in  the  closing  of 
enforcement  matters  and  their 
placement  on  the  public  record  before 
all  respondents  have  received 
notifications  of  these  actions;  The 
Commission  seeks  comment  on  this 
practice,  and  in  particular  whether  it 
would  be  appropriate,  as  an  alternative, 
to  provide  that  public  release  will  not 
take  place  before  three  days  have 
elapsed  after  the  mailing  of  the 
notification  letters. 

Similarly,  the  Conunission  is 
proposing  adding  language  to 
§  111.22(b)  to  provide  that,  in  general,  a 
conciliation  agreement  will  only  be 
made  public  following  the  termination 
of  all  proceedings  with  regard  to  every 
respondent  in  that  matter.  However,  if 
part  of  the  compliance  matter  is  severed, 
conciliation  agreements  for  some 
respondents  could  be  made  public 
before  others.  This  proposal  seeks  to 
strike  a  balance  between  the  duties 
imposed  by  the  confidentiality 
provision  of  the  Act  and  2  U.S.C. 
437g(a)(4)(B)(ii).  which  requires  that 
conciliation  agreements  which  have 
been  finalized  be  made  public  It 
preserves  that  balance  by  requiring  that 
an  executed  conaliation  agreement  be 
made  public  as  soon  as  possible 
following  the  termination  of  all 
proceedings  with  regard  to  every 
respondent  in  that  matter.  In  addition, 
conforming  amendments  to  the  Freedom 
of  Information  and  public  disclosure 
regulations  at  11  CFR  4.4(a)  (3)  and  (12), 
and  11  CFR  5.4(a)  (3)  and  (4)  are  also 
included  in  the  proposed  amendments 
which  follow. 

The  Commission  also  seeks  comments 
on  language  that  would  define  the  date 
of  dismissal  of  a  complaint  by  the 
Commission  as  being  the  date  on  which 
the  Commission  votes  to  close  an 
enforcement  file  with  respect  to  all 
respondents.  This  date  is  significant 
because  it  triggers  the  60  day  time 
period  for  filing  suit  under  2  U.S.C 
437g(a)(8).  The  date  of  the 
Commission's  vote  to  dismiss  was  the 
date  relied  upon  in  a  recent  Court  of 
Appeals  decision.  See,  Spannaus  v. 
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Federal  Election  Commission.  No.  92- 
5191,  slip  op  at  2  (D  C  Cir  April  20. 
1993),  In  Spannaus.  the  Court  of 
Appeals  rejected  a  previous  lower  court 
decision  which  had  concluded  that  for 
purposes  of  2  use  437g(a)(8),  the  date 
of  dismissal  of  a  complaint  wa,s  the  date 
the  complaint  actually  received 
notification  of  the  Commission's 
decision  to  dismiss  the  complaint   See. 
Common  Cause  v  Federal  Election 
Commission  630  F  Supp.  508,512 
(D  D  C.  1985}.  see  also,  Antosh  v. 
Federal  Election  Commi'ision,  613  F. 
Supp,  729  [D  DC,  1985)  The  rules 
which  follow  incorporate  the  date  of  the 
Commission's  vote  to  dismiss  since  the 
court  in  Spanncus  concluded  that  it  is 
undisputed  that  this  ;s  Lhe  date  of 
dismissal 

Proposed  new  paragraph  (c)  of 
§  111.22  would  clarify  that  nothing  in 
this  section  will  preclude  the 
Commission  from  making  public 
information  developed  in  the  course  of 
an  investigation  to  support  its  position 
in  any  litigation.  This  proposed  rule 
would  be  partjcularly  relevant  to 
subpoena  enforcem.ent  actions  or  civil 
proceedings  following  the  unsuccessful 
resolution  of  a  matter  after  an 
investigation. 

Finally,  new  §  ni,22(dj  would 
explain  that  in  cases  where  the 
Commission  brings  civil  suit,  it  will 
make  the  nonexempt  portions  of  both 
the  enforcement  files  and  the  litigation 
files  public  no  later  than  thirty  days 
after  notifying  the  com.plainant  and  the 
respondents  of  the  final  disposition  of 
the  court  case  The  final  disposition 
may  consist  of  a  court,  decision  that  is 
not  appealed  by  either  party,  or  that  is 
not  reviewed  by  a  higher  court.  This 
approach  would  be  consistent  with  the 
time  frames  emploved  for  enforcement 
matters  that  do  not  result  in  litigation. 

J.  Confidentiality;  Waiver 

The  Commission's  current 
confidentiality  regijlations  could  be 
interpreted  to  preclude  the  disclosure  of 
the  fact  that  a  complaint  has  been  filed, 
as  well  as  the  substance  of  the 
com.plaint.  However,  such  an 
interpretation  may  go  beyond  the 
provisions  of  section  437g(a)(12)  of  the 
Act  and  has  also  presented  some 
difficTilties  for  the  Commission  and 
potential  respondents.  Chi  occasion, 
persons  have  publicly  announced  the 
filing  of  a  complaint  with  the 
Commission  against  another  person  or 
entity  without  actually  ever  filing  one. 
Consequently,  the  Commission's  policy 
has  b«en  to  either  confirm  or  deny  that 
a  specific  person  filed  a  complaint 
against  another  specific  person  or  entity. 
In  a  num.ber  of  enforcement  matters,  the 


Commission  has  not  construed  the 
FECA  to  prohibit  complainants  from 
giving  copies  of  complaints  to  the  news 
media  or  otherwise  publicizing  them 
after  Lhe  complaints  have  been  filed 
with  the  FEC,  Eg.  ML'PS  3168,  3169,  4 
3170,  and  MURs  cited  therein. 

The  Commission  is  now  proposing  to 
revise  renumbered  11  CFR  111,23  to 
specifically  permit  the  Commission  to 
maintain  a  public  file  containing  copies 
of  property-filed  complaints  submitted 
to  the  FEC.  Coniments  are  requested  as 
to  whether  such  a  file  should  also 
Include  the  written  responses  of  tlie 
persons  alleged  to  have  ccmm.itted  the 
violations.  A  conforming  amendment  to 
11  CFR  7.14(a)  is  also  included  in  the 
draft  rules  which  follow.  This  change 
would  not  affect  the  confidentiality  of 
notifications  and  investigations  or  the 
prohibition  on  ex  parte  communications 
concerning  enforcement  matters.  The 
new  language  would  be  consistent  with 
the  legislative  history  of  the  statutory 
confidentiality  provision,  which  has 
existed  in  a  form  substantially  similar  to 
its  present  one  since  the  1974 
Amendments  to  the  FECA.  In  1979, 
Congress  considered  and  ultimately 
rejected  including  in  section  437g(a)(l2) 
a  specific  prohibition  on  making  public 
"[ajny  complaint  filed  under  this 
section"  without  the  written  consent  of 
"the  person  who  is  the  subject  of  such 
complaint".  H.R.  5010.  H.R.  Kept.  No. 
96-422,  96th  Cong..  1st  Sess.  22-23.  64 
(1979)  (passed  by  the  House  on  Sept.  10, 
1979);  see.  also.  125  Cong.  Rec.  36751 
(Dec.  18. 1979)  (Senate  passed 
amendment  in  the  nature  of  a  substitute 
omitting  the  House  language),  125  Cong 
Rec.  37194  (Dec.  20. 1979)  (House 
passed  Senate  amendment). 

Li  §  111.23(b),  the  Commission  is 
proposing  that  the  language  be  revised 
to  more  accurately  reflect  the  procedure 
under  which  information  covered  by  the 
confidentiahty  provisions  of  the  Act 
will  be  made  public  by  the  Commission. 
As  the  amendment  indicates,  the 
respondent  would  first  waive  the 
privilege  of  confidentiality,  and  then  the 
Commission  would  approve  the  release 
of  the  information,  upon  receiving  a 
written  request.  Comments  are  sought 
on  whether  §  111.23(b)  should  be 
revised  to  prohibit  respondents  from 
discussing  conciliation  efforts. 
Ahematively.  the  regulations  could  treat 
a  discussion  by  the  respondent  as  a 
waiver  of  confidentiality,  which  would 
permit  the  Commission  to  discuss  the 
conciliation  process. 

The  Commission  is  also  proposing  the 
inclusion  of  a  new  sentence  in  11  CFR 
111.23(c)  to  permit  the  Commission  to 
reveal  information  to  the  com.plainant 
concerning  the  procedural  status  of  an 


ongoing  enforcement  matter  if  the 
efficient  conduct  of  Commission 
business  would  be  assisted  by  revealing 
the  information  to  the  complainant. 
This  proposal  would  require  the 
complainant  to  sign  an  agreement  not  to 
disclose  any  of  the  information  revealed 
by  the  Commission  before  the 
enforcement  m.atter  is  made  public. 
Such  an  agreement  would  contain  an 
acknowledgment  that  public  disclosure 
by  the  complainant  of  the  information 
provided  would  be  a  violation  of  the 
confidentiality  requirements  of  the 
FECA. 

This  proposed  addition  is  intended  to 
reduce  the  necessity  for  complainants  to 
file  suit  against  the  Commission  under 
2  U.S.C.  437g(a)(8)(A)  to  find  out  what 
actions  have  been  taken  in  response  to 
their  complaints.  Thp.re  may  be  a 
number  of  different  reasons  why 
Commission  action  on  the  complaint 
has  not  been  made  public  within  the 
120  day  period  described  in  2  U.S.C. 
437g(aj(H)(A),  such  as  complex  legal  and 
factual  issues,  or  problems  in  eliciting 
compliance  with  Commission 
subpoenas.  Ailhough  the  Commission  is 
not  required  to  coTiclude  its  actions 
within  tills  period,  the  current 
regulations  do  not  permit  the 
CoHimission  to  make  the  complainant 
aware  of  those  reasons.  Therefore,  the 
complainant  must  bring  suit  against  the 
Commission  simply  to  find  out  what 
actions  have  occurred.  In  several  cases. 
the  Commission  has  disclosed  this 
information  to  the  complainant  under 
Court  ordered  seal.  Eg  .  Common  Cause 
V,  Federal  Election  Cow.mis>inn,  83 
FRO.  410  (DD.C.  1979)  The  District 
Court  in  Common  Cause  concluded  that 
disclosure  to  the  complainant  during 
the  course  of  judicial  proceedings  is 
consistent  with  the  confidentiahty 
provisions  of  2  U.S.C.  437g  because 
judicial  proceedings  do  not  constitute 
the  tvpe  of  publicitv  of  concern  to 
Congress.  Id.  at  412  (Citing  H.R.  Rep. 
No.  94-1057.  95th  Cong..  2d  Sess.  50 
(19761). 

Under  the  draft  amendment  to 
§  111.23;c].  the  Commiission  would  have 
tlie  discretion  to  reveal  to  the 
complainant  information  deemed 
necessary  to  make  the  complainant 
aware  of  the  status  of  the  com.pliance 
matter,  thereby  eliminating  the  need  to 
file  a  section  4'37g(a)(8)  suit.  The 
complainant  would  be  required  to  sign 
a  nondisclosure  agreement  before  any 
information  is  revealed.  Thus,  sufficient 
safeguards  would  be  built  into  the  new 
procedure  to  ensure  that  enforcement 
matters  are  not  made  public  within  the 
meaning  of  2  US.C.  437g,  Revealing  tliis 
information  to  the  complainant,  who  is 
already  aware  of  the  nature  of  the 
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allegation'  in  the  cciiipiamt.  is 
appropr.fi'.t;  given  the  romplainanfs 
status  as  '  an  integral  part  of  th«  Al's 
enforcement  scheme."  Common  Cause, 
at  412. 

The  Commission  is  also  proposing  the 
inclusion  of  new  §111  23(d)  to  permit 
respondents  to  waive  their  privileges  of 
confidentiahty  in  comphajice  matters  by 
filing  wTitten  statements  with  the 
Commission.  Please  note  that  partial 
waivors  of  confidentiality  are  not 
contemplated.  Following  a  respondent's 
waiver  of  his  or  her  privilege  of 
confidentiality,  the  Commission  would 
consider  a  written  request  by  any  person 
for  the  release  of  information  relating  to 
the  compliance  matter  in  which  the 
waiving  respondent  is  a  party.  Under 
this  proposed  rule,  however,  written 
requests  would  not  be  granted  as  a 
matter  of  course,  and  only  to  the  extent 
they  do  not  conflict  with  the  Freedom 
of  Information  Act,  the  Government  in 
the  Sunshine  Act  and  all  relevant 
privileges.  The  proposed  new  language 
would  also  clarify  that  the  only 
information  to  be  released  upon  request 
is  information  relating  solely  to  the 
respondent  who  has  waived 
confidentiality.  The  Commission  would 
not  release  information  regarding  other 
respondents  who  have  not  waived 
confider.tiality 

K.  Representation  by  Cciuiiselj 
Notification 

Conunents  are  requested  on  several 
possible  changes  to  renumbered  11  CFR 
111.25  regarding  representation  by 

counsel  and  Commission 
communicatior.s  with  the  designated 
counsel.  First,  the  Commission  is 
proposed  new  language  explicitly 
stating  the.  the  Commission  will  not 
communicate  with  any  person 
purporting  to  be  counsel  for  a 
respondent  until  a  written  designation 
is  filed.  Similarly,  the  Commission  will 
continue  to  contact  only  the  designated 
counsel  until  notified  in  vvTiting  that  the 
designated  counsel  no  longer  represents 
the  respondent.  These  measures  are 
needed  to  maintain  the  confidentiality 
of  enforcement  matters,  as  required  by 
the  FECA. 

New  language  would  also  l)€  added  to 
§  111.25  to  explain  the  procedures  for 
situations  where  counsel  withdraws  or 
the  designation  of  counsel  is 
withdrawn,  and  a  different  counsel 
begins  to  represent  the  respondent.  The 
withdrawal  does  not  in  itseif  invalidate 
statements,  attions  and  offers  made  by 
that  counsel.  After  the  withdri^wr,],  the 
Commission  will  romniunicate  only 
with  the  respondent  until  it  receives 
another  properly  exwruted  designation 
of  counsel.  A  related  question  concerns 


trie  appropnatenesb  cf  a  respondent's 
designated  n^presentative  signing  the 
coni.liat:   '.  agreement.  New  language 
in  §  1 11  1 F  lb)  would  indicate  that  this 
practice  is  acceptable. 

The  Commission  also  proposes  that 
the  provisions  of  $  111.25  be  revised  to 
address  situations  where  witnesses,  as 
well  as  respondents,  wish  to  be 
represented  in  MURs.  Given  the 
confidentiality  requirements  of  the 
FECA,  witDesses  who  are  represented  by 
counsel  must  submit  signed 
designations  of  counsel.  Thereafter,  the 
Commission  would  only  communicate 
with  the  witness  throu^  the  designated 
counsel,  unless  such  direct  contact  is 
authorized  in  writing  by  the  witness. 
Given  that  witnesses  often  do  retain 
counsel,  the  Commission  is  proposing 
this  addition  to  clarify  that  the  same 
procedures  apply  to  witnesses  as  apply 
to  respondents. 

These  rules  do  not  require  anyone  to 
obtain  counsel  at  any  point  in  the 
enforcement  process.  The  proposals 
would  not  change  the  Commission's 
current  practice  of  accepting  a  blanket 
designation  of  counsel  from  a  publicly- 
funded  committee,  which  covers  all 
compliance  matters  in  which  the 
committee  may  be  a  respondent. 
Finally,  please  note  that  the  provision 
on  representation  applies  only  to 
enforcement  matters.  Written 
designations  are  not  needed  when 
counsel  handles  an  advisory  opinion 
request,  a  Commission  audit,  or  a 
request  for  public  funding. 

L.  Extensions  of  Time;  Untimely  Filing 

The  Commission  is  proposing  the 
inclusion  of  new  11  CFR  111.26  to 
explain  the  current  procedures  and 
policies  regarding  requests  for 
extensions  of  time  in  compliance 
matters  and  to  ensure  that  materials  are 
received  in  a  more  timely  manner.  The 
ANPRNf  p'-oposed  including  rules 
cuveni.g  extensions.  TTiree  commenters 
supported  putting  policies  on 
extensions  of  time  in  the  regulations, 
although  they  did  not  fully  support  the 
Commission's  current  enforcement 
deadlines  and  extension  policies.  The 
draft  provisions  which  follow  reflect  the 
Commission's  present  policies  regarding 
extensions  of  time. 

New  §  111.26(a)  would  provide  that 
whenever  a  person  has  a  right  or  is 
required  to  take  action  within  a  period 
f  time  prescribed  by  11  CFR  part  111 
or  by  notice  given  thereunder,  that 
person  may  apply  to  the  Commission  for 
an  exters  '  1  ;  f  time  within  which  to 
exenise  sun  right  or  take  such  action. 

Pn.  posed  paragraph  (b)  would  set 
forth  the  requirements  for  all  requests 
for  extensions  of  time  under  11  CFR  part 


111.  First,  such  requests  must  be  made 
in  writing.  Second,  the  request  must 
state  specifically  the  amount  of 
additional  time  sought  and  the  reason(s) 
such  an  extension  is  necessary.  Third,  a 
request  must  be  filed  with  the 
Commission  no  later  than  five  days 
prior  to  the  date  on  which  the  right  at 
issue  will  take  effect  or  the  required 
action  is  due.  Given  the  need  to  resolve 
enforcement  matters  in  a  timely  manner, 
the  Conunission  hopes  to  avoid 
situations  in  which  persons  wait  until 
the  deadline  before  requesting  an 
extension  of  time,  thereby  delaying  the 
compliance  process  unnecessarily.  The 
five  day  period  is  intended  to  provide 
sufficient  time  so  that  if  a  request  is 
denied,  the  original  deadline  remains 
viable  and  the  compliance  process  is  not 
disrupted  or  delayed  by  the  request. 
Nevertheless,  comments  are  requested 
as  to  whether  it  would  be  preferable  to 
require  the  request  to  be  made  seven  or 
ten  days  before  the  due  date. 

Comments  are  also  sought  on  whether 
a  five  day  period  is  adequate  for 
requesting  an  extension  of  time  to  reply 
to  a  complaint.  In  some  cases,  a 
significant  part  of  the  fifteen  day  period 
for  responding  to  a  complaint  may  have 
elapsed  before  the  respondent  retains 
counsel,  and  counsel  has  bad  an 
opportunity  to  become  familiar  with  the 
matter. 

The  only  proposed  exception  to  the 
five  day  rule  would  be  in  the  case  of  a 
motion  to  quash  or  modify  a  subpoena 
or  order,  pursuant  to  11  CFR  111.15.  In 
that  case,  draft  §  111.26(b)  would 
require  that  a  request  for  an  extension 
shall  be  filed  with  the  Commission  no 
later  than  three  days  after  receipt  of  the 
subpoena  or  order.  A  shorter  time 
period  is  proposed  for  requesting  an 
extension  of  time  to  file  a  motion  to 
quash  or  modify  a  subpoena  or  order 
because  an  earlier  request  for  an 
extension  may  be  impracticable. 
However,  comments  are  requested  on 
whether  a  longer  period,  possible  ten 
days,  should  be  permitted  for  fihng 
motions  to  quash  or  modify  subpoenas 
or  orders.  Please  note  as  well,  that  a 
request  to  extend  the  deadline  for 
complying  with  a  subpoena  or  order 
would  not  aHect  the  time  for  filing  a 
motion  to  quash  the  subpoena  or  order. 

New  §  111.26(c)  would  provide  that 
requests  for  extensions  of  time  under  11 
CFR  part  111  will  not  be  routinely 
granted.  Further,  to  insure  that 
extensions  of  time  are  not  requested 
frivolously,  this  proposed  rule  would 
state  that  requests  for  extensions  of  time 
will  not  be  granted  unless  such  requests 
are  founded  on  good  cause.  The  burden 
would  be  upon  the  requester  to  set  furih 
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the  reasons  why  there  is  good  cause  to 
grant  an  extension 

Draft  11  CFR  111  26(d)  would  specify 
that  the  length  of  time  of  any  extension 
granted  under  this  proposed  section  is 
to  be  deteraiined  by  the  Commission  or 
the  General  Counsel  This  pro  vis:  >r; 
would  also  clanfy  that  if  granted. 
extension*  may  be  for  a  shorter  length 
of  Ume  than  that  sought  by  the  person 
making  the  request,  depending  on  tha 
recuester'i  r<»flsons 

f'aragraph  (e)  of  proposed  §  1 11  26 
would  provide  that  simply  filing  a 
request  for  an  extension  of  t:me  does  not 
automatically  stay  any  previously 
established  due  date.  Any  extension  of 
time  which  is  gran*.-d  would  run  from 
tt.e  previous  due  date,  not  from  the  date 
on  which  the  extension  is  granted. 

Finally,  paragraph  (P,  would  provide 
that  absent  extraordinary  circumstances, 
respondents'  briefs  will  not  be 
considered  by  the  Com..'nission  if  they 
are  n*ceived  after  the  established 
deadhne 

VI.  Liability  of  Treasurers  and 
CandidalM 

The  Commission  is  proposing  the 
inclusion  of  new  section  111.26  in  the 

rompliance  regulations  to  clarify  its 
policy  regarding  the  naming  of 
trvasurers  and  candidates  when  the 
Cor. mission  make*  reason  to  believe  or 
probabiS  cause  to  believe  findings 
against  pohtical  committees.  Section 
111  27  would  set  forth  policies 
regarding  the  liability  of  current  and 
former  treasurers  and  candidates  in 
tlie.r  official  and  individual  capacities. 
It  is  intended  to  inform  prcspective 
treasurers  from  the  out.set  of  the  legal 
rvsponsibilities  which  accompany  that 
position.  Under  some  circumstances. 
these  provisions  may  result  in  a  current 
tre^isurer  being  held  p*^:Bi..iaii y  liable  for 
actions  taken  b*«fore  he  or  she  became 
treasurer.  Accordingly,  comments  are 
sought  as  to  who  specifically  should  be 
liable  for  previous  violations  (i.e.  the 
present  treasurer,  the  treasarer  at  the 
time  of  the  violation,  or  the  candidate) 
in  those  infrequent  situations  v.  here  the 
committee  is  unable  to  raise  Saftlcient 
funds  to  pay  a  civil  penalty.  Th:^  ,,i  an 
area  that  was  raised  in  the  AN'PF^M  and 
addressed  by  one  commer.ier 

Proposed  paragraph  (a)  of  §  111.27 
would  state  that,  in  any  compliance 
matter  in  which  the  Commission  finds 
reason  to  believe  or  probable  cause  to 
believe  a  pohtical  committee  committed 
a  Violation,  the  current  treasurer  will  be 
named  in  the  findings,  whether  or  not 
the  alleged  violations  occurred  during 
the  tenure  of  the  current  treasurer.  In 
gcTieral.  the  current  treasurer  will  be 
r.amed  only  in  his  or  her  official 


capacity  as  treasurer  of  the  political 
committee  However,  the  draft  rules  also 
recognize  'hdt  it  is  appropriate  to  make 
additional  findings  when  a  treasurer 
had  personal  knowledge  of,  or  was 
actively  involved  m,  the  actions  which 
resulted  in  the  violations  The  drsft 
rules  would  also  s»t  forth  the 
Commission's  current  policy  of  not 
finding  reason  to  l:>elieve  or  probable 
cause  to  believe  a  ciindidate  committed 
a  violation  unless  it  appears  that  the 
candidate  had  persona!  LTCwledge  of.  or 
active  involvement  in,  the  actions 
which  resulted  in  the  alleged  violations 

Proposed  paragraph  (b)  would 
provide  that  the  Commission,  at  any 
point  in  a  compliance  matter,  will 
substitute  the  new  treasurer  of  a 
political  committee  upon  the  death  or 
resignation  of  the  treasurer  originally 
named.  Similarly,  the  Commission  may 
substitute  another  Individual  who  is 
acting  as  treasurer  but  who  has  not 
officially  assumed  the  role  of  treasurer 
This  substitution  should  avoid 
interruption  of  the  compliance  process 
However,  it  would  not  relieve  the 
pohtical  committee  of  the  obligation  to 
file  an  amended  Statement  of 
Organization.  Please  note  that  when  a 
new  treasurer  is  substituted,  the 
conciliation  agreement  may  indicate 
that  the  new  treasurer  was  not  treasurer 
at  the  time  of  the  violation  and  is  not 
charged  with  personal  •.vrongdoing.  In 
addition,  comments  are  sought  on 
whether  it  would  be  preferable  to  make 
findings  against  cand[idates.  former 
treasurers,  or  other  persons  responsible 
for  establishing  the  political  committee 
in  situations  where  the  violations 
occurred  before  the  current  treasurer 
took  office.  One  basis  for  pursuing 
candidates  is  found  in  the  1979 
amendments  to  the  FECA,  which 
indicate  that  candidates  are  agents  of 
their  campaign  committees  for  purposes 
of  receiving  contributions  and  loans, 
and  making  disbursements.  2  U.S.C. 
432(e)(2).  In  addition,  at  times  the 
Commission  has  encountered 
difficulties  in  locating  previous 
treasurers. 

Paragraph  (c)  o f  draft  11  CFR  ill  27 
would  address  liability  for  actions  taken 
in  a  treasurer's  official  and  individual 
capacities.  It  would  set  forth  the 
circumstances  under  which  the 
Commission  may  find  rna.son  to  believe 
or  probable  cause  to  believe  that  a 
treasiiier  or  candidate  violated  the 
FECA  or  Commission  regulations  The 
Commission  may  make  f  ndings  against 
the  treasurer  for  actions  taken  in  his  or 
her  official  capacity  when  the  FEC\  or 
Commission  regulations  impose  a 
specific  responsibility  on  the  treasurer 

of  a  committee.  Examples  include 


failure  to  timely  file  reports  with  the 
Commission,  and  failure  to  retain 
required  documents.  In  such  situations. 
courts  have  held  political  committees 
and  their  treasurers  jointly  and  severallv 
liable.  See,  FECv.  John  A.  Dromesi  for 
Congress  Committee  and  PusspII  E 
Paul,  as  treasurer.  No.  R5-4039  (D  N.J. 
Sept.  5.  1990);  FECv.  Gus  Savage  for 
Congress  82  Comm/ffee  and  Thomas  f. 
Savage,  Treasurer,  fi06  F.  Supp.  541, 
547  (N  D  111   19B5].  Under  joint  and 
several  liability,  both  the  political 
comm.ittee  and  the  treasurer  are  liable 
for  the  full  amount  of  any  civil  penalty 
imposed  by  the  court,  but  b<-twet'n  them 
they  need  only  pay  the  amoiint  of  the 
civil  penalty  once.  As  a  practical  matter, 
the  question  of  treasurer  liabihty 
generally  does  not  ari.se  in  the 
enforcement  process  when  the 
committee  is  solvent  and  willing  to  pay 
the  civil  penalty. 

Proposed  paragraph  (c)  would  also 
address  the  issue  of  the  liability  of  a 
treasurer  after  that  person  no  longer  is 
treasurer,  Under  this  proposed  rule,  in 
an  appropnate  case,  the  Commission 
may  find  reason  to  believe  or  probable 
cause  to  beii»ve  that  the  previous 
treasurer  violated  the  Act  or 
Commission  regulations  despite  the  fact 
that  he  or  she  is  no  longer  treasurer  at 
the  time  the  Commission  makes  the 
findings.  This  would  be  limited  to 
situations  where  the  previous  treasurer 
had  personal  knowledge  of,  or  was 
actively  involved  in.  actions  which 
resulted  in  FECA  violations.  These 
provisions  do  not  relieve  the  new 
treasurer  from  liability  for  aciions  which 
took  place  while  the  new  treasurer 
served  as  treasurer  of  the  committee. 

N.  Termination  of  Political  Committee 
Status 

Comments  are  sought  on  possible 

conforming  amendments  to  11  CFR 
102, 3(a).  which  incorporate  the 
Commission's  policies  on  termination  of 
a  political  committee's  registration  and 
reporting  obligations.  The  draft  rules 
continue  the  current  procedures 
whereby  political  commiittees  may 
either  indicate  their  intention  to 
terminate  on  a  regularly  scheduled 
report  or  they  may  file  a  written 
statement  at  any  time  containing  the 
necessary  information.  New  language 
would  be  added  to  clarify  tfiat  a 
political  committee's  reporting 
obligations  end  upon  notification  that 
the  Commission  has  accepted  its 
termination  report.  This  is  generally  a 
routine  administrative  act.  However,  the 
draft  rules  would  also  list  situations 
winch  preclude  termination,  including 
while  the  political  committee  is 
involved  in  an  enforcement  matter,  FEC 
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audit,  or  litigation  with  the 

Commission,  and  when  it  has  not  yet 
satisfied  all  requirements  of  a  signed 
conciliation  agreement 

O.  Additional  Issues 

The  Commission  also  requests 
comments  on  Vhe  compliante  process 
generally,  and  on  several  issues  for 
which  draft  langupce  has  not  been 
included  in  the  proposed  rules  which 
follow.  First,  the  Commission  us 
cor.sidenng  whetlier  oral  hearings 
should  be  held  in  enforcement  matters. 
The  possibility  of  ronduciing  oral 
enforcement  hearings  presents  a  number 
of  questions,  beginning  with  when  they 
should  be  held.  The  filternatives  are  1o 
hold  them  whenever  a  respondent  or 
rtispondent's  f.ouns*  1  requests  one,  or 
whenever  one  or  more  Commissioners 
would  find  it  helphjl  Another  option  is 
to  hold  hearings  only  for  certain  tvpes 
of  matters,  such  as  those  involving 
allegations  of  knowing  and  willful 
violations,  or  MURs  involving  violations 
exceeding  a  given  amount,  or  MURs  that 
reach  a  certain  stage,  or  only  for 
enforcement  matters  ih.it  involve 
complex  legal  or  factual  issues, 

Another  consideration  is  who  would 
have  the  opportunity  to  testify.  It  could 
be  limited  to  counsel  for  respondents,  or 
extended  to  include  the  respondents 
themselves,  whether  or  not  they  are 
represented  by  counsel,  if  a  respondent 
or  a  respondent's  counsel  does  not  want 
to  appear  at  a  heanng,  would  it  ever  be 
appropriate  for  the  Commission  to 
compel  them  to  attend  or  testify? 
Should  other  respondents  and  their 
attorneys  also  be  permitted  to  be  present 
dar.ng  the  hearing'  If  so,  should  they 
have  the  opportunity  to  testify  and 
perhaps  to  cross-examine  the  person 
testifying  at  the  heanng?  In  addition, 
should  complainants  have  the 
opportunity  to  request  an  oral  heanng 
either  when  they  first  file  a  complaint 
or  when  the  Commission  dismisses  their 
complaints? 

The  answers  to  these  questions  may 
depend  upon  the  point  in  the 
enforcement  process  when  oral  hearings 
would  be  held.  The  options  are  to  hold 
hearings  either  during  the  investigation, 
or  after  the  probable  cause  briefs  have 
been  filed,  or  at  various  times 
throughout  the  enforcement  process, 
including  for  example  hearings  on 
motions  to  quash  or  modify  subpoenas 
Hearings  held  during  the  course  of  an 
investigation  would  permit  the 
Commissioners  and  the  General  Counsel 
to  ask  factual  questions  of  the  attorney 
and/or  the  respondent  pertinent  to  the 
investigation.  However,  procedures 
would  be  needed  to  spell  out  whether 
objections  could  be  raised  on  the  basis 


of  relevancy,  scope,  the  Fifth 
Amendment,  attorney-client  privilege  or 
other  grounds,  and  how  any  such 
objections  would  be  resolved  .A.nother 
consideration  is  whether  enforcement 
heanngs  cc,Jd  replsie  some 
depositions,  or  wfiether  they  should  1* 
postponed  v:ntil  after  all  ne<,est.«ry 
depositions  have  been  condui  ^^d. 

,,An  alternative  is  to  restrict 
tjcfon-ement  heanngs  to  the  probable 
cause  stage  so  the  respondents  may 
present  oraliv  the  argi.-nents  made  in 
their  bnefs.  Under  lh;s  approacn,  the 
heanng  W(iu,id  be  m.ideied  after  an 
appellate  enjiarnent,  A^nother  question  is 
whether  ih»  matter  would  need  to  be  re- 
briefed  if  significent  newevidr-ri  e  is 
elicited  in  response  to  question, nj 

An  important  consideration  is  tie 
topics  to  be  addressed  during 
enforcement  hearings.  This  could 
include  questions  of  law,  interpretations 
of  the  FEC^  and  Congressional  intent, 
and  tlie  application  of  the  FECA  to  the 
faas  at  hand.  Alternatively, 
enforcement  bearings  could  also  serve 
to  resolve  questions  offset,  including 
the  credibility  of  witnesses.  Comments 
are  sought  on  whether  it  would  be  of 
value  to  address  other  topics  at 
enforcement  hearings,  such  as  the  terms 
of  the  con.  illation  agreement,  the 
amount  of  a  civil  penalty,  or  the 
inclusion  of  an  admissions  clause. 

Comment  is  also  sought  on  the 
procedures  that  would  need  to  be 
established  for  holding  a  hearing.  For 
example,  if  a  request  for  a  hearing  is 
received,  the  General  Counsel  could 
make  a  rerommendation  on  whether  to 
have  a  heanng.  Once  the  Commission 
votes  on  holding  the  hearing,  the 
requester  could  be  informed  of  the 
decision  If  the  request  is  granted,  a 
heanng  date  and  time  would  then  be 
scheduled  Another  question  is  whether 
a  court  reporter  would  be  needed  to 
prepare  a  transcript.  If  so,  cost 
considerations  might  require  those  who 
have  requested  the  hearing  to  pay  the 
costs  of  hinng  a  court  reporter  and 
preparing  u,e  transcript. 

Tnere  are  several  options  regarding 
how  many  Commissioners  would 
normally  be  present  at  an  enforcement 
hearing.  It  could  either  be  the  whole 
Commission,  or  a  panel  of  less  than  the 
whole  Commission,  or  only  those 
Commissioners  who  b<-jlieve  they  may 
find  the  heanng  helpful.  A  quorum  may 
not  be  needed  if  no  action  is  taken  at 
that  point. 

A  nroader  concern  is  that  oral 
enforcement  heanngs  at  any  stage  may 
necessitate  increasing  the  resources  the 
Commission  devotes  to  enforcement. 
Hearings  may  also  increase  the 
respondents  expenses  and  unduly 


prolong  the  enforcement  process,  at 
ieast  for  sense  cases.  Comments  are 
requested  on  ways  to  reduce  the  amoimt 
f  resources  needed,  and  ways  to  avoid 
procedural  delays 

The  Commission  juso  seeks  comments 
jD  Drecluding  complainants  from 
refiling  the  same  compliant  with  the 
FEC  after  it  has  been  dismissed.  Please 
note  that  this  .approach  would  not  bar 
complainants  from  filing  new 
complaints  which  prese  !  :  » v^  evidence 
against  the  respondents.  Comments  are 
also  sought  on  whether  to  treat  a 
complainant's  failure  to  bring  an  issue 
to  the  Commission's  attention  in  a 
complaint,  or  in  as  amendment  to  a 
complaint,  ft*-  s  waiver  of  the 
complainan.  s  nght  to  raise  the  issue  in 
a  suit  objecting  to  the  Commissions 
dismissal,  pursuant  to  2  U.S.C. 
437g(a)(8].  Such  a  rule  may  lessen  the 
number  of  suits  filed  against  the 
Commission  by  providing  complainants 
opportunities  to  resolve  matters  within 
the  framework  of  the  comphance 
process.  This  approach  would  also  be 
consistent  with  previous  Judicial 
decisions.  In  re  Federal  Election 
Campaign  Act  Litigation,  474  F.  Supp. 
1044  (D.D.C.  1979);  Stem  v.  FEC.  QA. 
No  89-0089,  slip  op.  at  10  P.D.C.  Aug. 
31,  1  ;<8'-    Court  lacked  subject  matter 
jurisdiction  to  hear  allegations  of 
violations  which  involved  facts 
complainant  had  not  originally  raised  to 
the  FEC)  affd  on  other  grounds,  921 
F.2d  296  (DC.  Qr.  1990). 

The  Commission  is  also  considering 
whether  the  compliance  rules  should 
state  which  documents  in  a  comphance 
matter  would  constitute  the 
administrative  record.  For  example,  the 
administrative  record  would  include 
documents  and  evidence  such  as  the 
complaint,  the  response  to  the 
complaint,  the  General  Counsel's  and 
respondents'  briefs,  and  the 
certifications  of  Commission  votes.  On 
the  other  hand,  the  Commission  has 
never  considered  the  administrative 
record  to  include  documents  in  the  files 
of  individual  Commissioners,  or 
documents  in  FEC  employees'  files 
which  were  never  forwarded  to  the 
Commissioners  or  placed  in  the  official 
file.  It  would  also  not  be  appropriate  to 
include  in  the  administrative  record 
transcripts  or  tapes  of  Commission 
disoissions  of  compliance  matters. 
Although  these  materials  are  sometimes 
made  available  under  the  Freedom  of 
Information  and  Government  in  the 
Sunshine  Acts,  they  may  not  provide  an 
adequate  explanation  of  the  reasons  for     - 
the  Commission's  decisions  in 
compliance  matters.  The  Commission 
welcomes  comments  regarding  which 
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dociunents  ihould  be  considered  part  of 
the  adminiitrrtive  record. 

Another  poMibie  topic  for  inclusion 
in  the  compliance  rules  in  11  CFk  Part 
111  is  the  issuance  of  statements  of 
reasons  setting  forth  an  explanation  for 
the  Cominission's  dismissal  of  a 
compliant.  Comments  are  requested  a.s 
to  wnether  it  would  be  helpful  to 
include  ■  general  statement  explain ihk 
when  statements  of  reasons  are  issued 
They  are  prepared  when  the 
Commission  does  not  approve  by  the 
requisite  four  votes  •  General  Counsel  s 
recommendation  to  go  forward,  and  as 
a  result  part  or  all  of  a  complaint  is 
dismissed.  See  Democratic 
CongressionaJ  Campaign  Committee  v 
Federal  Election  Commission,  831  F  2d 
1131  P.C  Qr.  1987),  Common  Cause  v 
Federal  Election  Commission,  678  F 
Supp.  288  (D.D  C.  1984).  In  these 
situations,  the  reasons  for  the  dismissal 
of  the  entire  complaint,  or  a  particular 
respondent  or  allegation,  cannot  be 
found  in  the  General  Counsel's  report 

Comments  are  also  sought  on  whether 
the  regulations  should  specify  the 
circumstances  in  which  investigatory 
materials  may  be  provided  to 
respondents  to  assist  them  in  prepannj^ 
their  briefs  at  the  probable  cause  stage 
For  example,  such  language  could 
indicate  that  investigatory  materials 
relied  upon  in  the  General  Counsel's 
brief  will  be  provided,  upon  request,  if 
this  would  be  in  the  Interest  of 
furthering  the  investigation,  such  as 
where  there  is  an  issue  of  credibility 
Please  note  that  the  Commission  is  not 
required  to  release  these  investigatory 
materials  to  the  subject  of  the 
investigation  under  SEC  v  OBnen 
467  U.S.  735(1984] 

Questions  have  also  been  raised  as  to 
when  the  Commission  will  accept 
enforcement-related  documents 
transmitted  by  facsimile  machine  The 
Commission  cannot  accept  fa.xed 
complaints  or  conciliation  agreements 
because  an  original  signature  is 
required.  However,  comments  are 
sought  on  the  feasibility  and  desirability 
of  accepting  facsimiles  of  responses  to 
complaints,  designations  of  counsel, 
requests  for  extensions  of  time,  motions 
to  quash  or  modify  subpoenas,  other 
investigatory  documents,  and 
respondents'  briefs  The  drawbacks  of 
accepting  facsimiles  are  that  they  are 
more  difficult  to  read,  and  they  may  not 
always  be  transmitted  correctly  and 
completely.  Thus,  a  hard  copy  backup 
would  be  required. 

The  Commission  welcomes  comments 
on  the  proposed  revisions  to  the 
compliance  regulations  and  the  issues 
presented  in  this  Notice. 


Certification  of  No  ECEact  Purauant  to  5 
U.S.C  BOVb)  (Regulatory  Flexibility 

Act] 

The  attached  proposed  rules  will  not. 
if  promulgated,  have  a  significant 
«r  onomic  impact  on  a  substantial 
nunib«r  of  small  entities.  The  basis  for 
this  certification  is  that  the  attached 
proposed  rules,  if  promulgated  would 
clanfy  the  CommiHsion's  enforcement 
practu:«s  and  procedures  under  the 
Fttderal  Ele<:tion  Campaign  Act.  as 
amended  Therefore,  these  procedural 
rales  would  have  little,  if  any.  economic 
9fftM.1  on  a  Substantial  number  of  small 
entities 

List  of  Subjects 

1 1  CFB  Part  4 
Freedom  of  Information. 

1 1  CFR  Part  5 

.\r<-hivfts  and  rw  ords 

J  ?  CFB  Part  7 

Administrative  practice  and 
procedure.  Conflict  of  interests. 

n  CFP  Part  J  02 

Campaign  funds,  Pohtical  candidates, 
Political  committees  and  parties. 
Reportinj^  requirements 

I J  CFR  Part  1 1 1 

.^dmlnlstratlve  Practice  and 
Procedure,  Elections. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
chapter  I  of  title  11  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  4— PUBUC  RECORDS  AND  THE 
FREEDOM  OF  INFORMATION  ACT 

1.  The  authority  citation  for  part  4 
would  continue  to  read  as  follows: 

Authontv:  5  l'  SC.  552.  as  amended 

2.  U  CFR  Part  4  would  be  amended 

by  revising  paragraphs  (a)(3)  and  (a)(12) 
oif  S  4.4  to  rtad  a.s  follows; 

1 4.4    Availability  of  recorda. 

(a)  •  •   * 

(3)  Opinions  of  Commissioners 
rendered  in  enforcement  cases  and 
General  Counsels  reports  and  non- 
exempt  2  use.  437g  investigatory 
materials  m  enforcement  files  will  be 
made  avaUabie  no  later  than  30  days 
from  the  date  on  which  all  respondents 
are  sent  notifications  that  the 
Commission  has  voted  to  take  no  further 
action  and  to  close  such  an  enforcement 
file.  •  •  • 

(12)  With  rvspett  to  enforcement 
matters,  any  conciliation  agreement 
entered  into  between  the  Commission 
and  any  respondent,  fniiowing  the 


termination  of  all  enforcement 
proceedings  with  regard  to  every 
respondent  in  that  matter. 


PART  5— ACCESS  TO  PUBUC 
DISCLOSURE  DIVISION  DOCUMENTS 

3.  The  authority  citation  for  part  5 
would  continue  to  read  as  follows: 

Authority:  2  U  S.C  437ffd). 

437g(a)(4)(B)(ii),  438(al  and  31  U.S.C.  9701. 

4  11  CFR  Part  5  would  be  amended 
by  revising  paragraphs  (a)  (3)  and  (4)  of 
§  5.4  to  read  as  follows: 

f  S.4     Availability  of  record*. 


(3)  With  respect  to  enforcement 
matters,  any  conciliation  agreement 
entered  into  between  the  Commission 
and  any  respondent,  following  the 
termination  of  all  enforcement 
proceedings  with  regard  to  every 
respondent  in  that  matter. 

(4)  Opinions  of  Commissioners 
rendered  in  enforcement  cases  and 
General  Counsel's  reports  and  non- 
exempt  2  U.S.C.  437g  investigatory 
materials  in  enforcement  files  will  be 
made  available  no  later  than  30  days 
from  the  date  on  which  all  respondents 
are  sent  notifications  that  the 
Commission  has  voted  to  take  no  further 
action  and  to  close  such  an  enforcement 
file. 


PART  7— STANDARDS  OF  CONDUCT 

5.  The  authority  citation  for  part  7 
would  continue  to  read  as  follows. 

Authority:  5  U  S  C.  7321  et  seq-:  18  U.S.C. 
207 

6  11  CFR  part  7  would  be  amended 
by  revising  paragraph  (a)  of  §  7.14  to 
read  as  follows: 

f  7.1 4    Prohit>ltion  against  making 
notiflcationa  and  tnvaatigations  public. 

(a)  Commission  employees  are 
warned  that  they  are  subject  to  criminal 
penalties  if  they  discuss  or  otherwise 
make  pubHc  any  information  or  actions 
pertaining  to  a  notification  or 
investigation  under  2  U.S.C.  437g, 
without  the  written  permission  of  the 
person  notified  or  being  investigated. 
Such  communications  are  prohibited  by 
2  use.  437g(a)(12)(A).  The  provisions 
of  this  section  do  not  prohibit 
communications  permitted  under  11 
CFR  part  111. 
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PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POUTiCAL 
COMMITTEES  (2  U.S.C.  433) 

7  The  authority  dtatior;  fn.'  par*  K)2 
would  continue  to  read  as  follcwf^ 

Authority;  2  l'  S  C  4,12  43J,  438(a)(8). 

1 : !  d 

8.  11  CFR  part  1Q2  wou'.d  tw-  amended 
by  revising  paragraph  lad'  of  §  102  3  to 
read  as  fcilows; 

1 102.3    Termination  of  rsgiatraticn  (2 
U.S.C.  433<dK')). 

(ajdl  A  poiitica!  cooirriittee  'other 
thriri  a  pnnt  ipal  campaign  committee) 
may  lerminate  its  registiatiou  and 
njportmg  obliganons  by  so  inCiciatliig  on 
&  regularly  scheduled  report  ot  re<,eipts 
and  disbursements,  or  by  filing  a  wmten 
statement  containing  the  samtj 
information  at  the  place  of  filing 
specified  at  11  CFR  part  105.  E.xcept  a<; 
provided  in  11  CFR  102.4(c),  oaly  a 
committee  which  will  no  longer  r^zt.A'e 
any  contributions  or  make  anv 
disbursements  that  would  oth»rv.'is« 
qualify  it  as  a  political  comrai;tee  mey 
terminate,  nrovided  that  such 
committee  has  no  outstanding  debts  and 
obligations.  The  termination  report  or 
vsTitten  statement  shall  provide  a  final 
report  of  receipts  and  disbursements, 
and  shall  include  a  statement  as  to  th« 
purpose  for  which  residual  funds  wiii 
be  used,  including  a  statement  as  to 
whether  such  residual  funds  will  be 
u.sed  to  defray  expenses  incurred  in 
connection  with  an  individual's  duties 
a«  8  bolder  of  federal  office.  The 
poiitir^l  committee's  reporting 
vjbiigation  ends  when  it  is  notified  rh.it 
the  termination  report  or  written 
sraiement  has  been  accepted  Tiie 
pohtjcal  committee  shah  not  termwitiie; 

(i)  While  the  political  ctimmittee  is  a 
respondent  in  an  ongoing  comph.,,nce 
matter  under  1 1  CFR  pal  1 1 1 

(li)  While  tiie  Commission  is 
conducting  an  audit  or  field 
investigation  of  ihe  political  coniniii'ee 

[ai]  Ehiring  the  sixty  (60)  day  period 
beginning  on  the  date  the  Commission 
rlismis-ses  a  complaint  against  the 
political  committee; 

(iv)  CKiring  an  ongoing  civil  action 
under  2  U.S.C.  437g(a)  (5),  (61  or  (8) 
until  thirty  (30)  days  after  a  final  non- 
appealable judgment  dismissing  ihe 
civil  action  with  prejudice;  or 

(v)  Prior  to  satisfying  any  outstanding 
repayment  obligations  and  court 
judgments,  or  prior  to  complying  with 
ail  requirements  of  a  signed  cuiiclitit.on 
agreement,  including  payment  of  ci^dl 
penalties. 


c  11  Q'R  part  111  would  be  revised 

10  r«ad  as  follows: 

PART  111— COMPUANCE 

PROCEDURES  (2  U.S.C.  437fl,  437d(a)} 


bee 
111 
111, 
111 


111 
111 

1  ■*.  1 

I  ;1 

111 

I I  ''. 

in 


1  Scope  (2  (    Sr.  43 7g). 

2  Computsfion  of  time 

3  Initiai.on  of  airoi'iMince  nutters  {2 
■c-SC437gU)fi).  (2)). 

4  CompiaciM  i2  U  S  C  43'B'aVi)). 

5  iiuti*!'  «jmpla.i)t  prtx  e^.sc''g 
notiDcaUoa  (2  u.SG  4j7giaXlJ> 

8    Opportunity  to  demonstrate  that  no 
actioo  should  be  taken  on  complaint- 
generated  matters  (2  U.S.C  437g{a)(l)). 

7  General  Cnun,.*^'  s  T-caromendation 
on  otHnpiair)t-gpnprat"<:  tiatters  (2  U.S.C, 
437g(aKl)). 

8  iDtemallv  generated  matters:  refenfls 
;2  US.C.437g(aK2)and(b). 

S    The  reason  to  tjs lipve  finding; 

ccnfiCbtion  reconsiuridUon  (2  U.S.C 

43"(i;>a;i.i,i 

10     investigation  (2  U^.C  437g(a)(2)J. 

:  1     VVi  itten  questions  under  order  (2 

v  s  a  437dr8)fii), 

12  Subpo*?r.a»  and  s-.l'ip.-^rrHS  duces 
tecum:  Jpposi'ions   2  i    S  C  437d(a)  (3). 
(4)). 

1 3  Serv'icp  of  subDoenat,  orders  and 
notifications  ,2  L  .S  C  437d{a)  (3).  (4)). 

14  Witnes*  f*«e8  and  rruipag»  (2  U.S.C 
4j"d(&;(5;). 

1  5     Motions  to  qua.sh  or  modify  a 
sijtp<f  na  or  .orriHr  (2  U.S.C  437d(a)  (3), 


■  1 1  16    The  prribable  rause  to  believe 

r^;oinT.eni!atron:  briefing  pnx^dures  (2 
U.S.C  4.378(3)13^) 

111.17  The  probable  ciju.^e  to  bfuevf 
finding;  notifioitMjn  (2  U.&C  437g(a)(4)). 

111.18  Conciiiation  (2  U.SC  437g(a)(4)). 

111.19  Referrals  to  the  Attorney  General  (2 
U.S  C  437g(a)(5)iC)  acd  437g(c)). 

111.20  Qvil  and  cnmma)  penalties  (2 
U.S.C  437g  (aM5).  (a)l6)  and  (d)). 

111.21  Qvil  proceedings  (2  U.S  C437g(a) 
(5)P)  and  (6)). 

111.22  Public  disclosure  of  Commission 
action  (2  US.C  437g(8K4)). 

11123    Confidentiality;  waivor  (2  U.S.C 

437g(a)  (4XB){i).  and  (12)). 
1  n  24    Ex  parte  communtcattoDS, 
111  25     Ke;!resen;d;'.ur.  by  couDsal; 

ni.:.fl<,a!i()n 
111  .6     tJtt"n.<ior!  f.f  lime,  untimely  filing. 
Ill  27     LiaDiLiv  (if  tTwasufpr-s  and 

CAndidate*. 
Authority:  2  US.C  437g,  437d(a), 


ini.t     Scop*  (2  U.S.C.  437a). 

These  regulations  provide  f  rocedures 
for  proc:essing  possible  viaia!i<)i:s  nf  trie 
Federal  Ele<-tion  Campaign  At  of  1971, 
as  amended  (2  U,,S  C,  431    ft  -.cq,)  and 
chaptrirs  95  and  96  of  the  btemal 
Revenue  Code  of  1954  126  U.S.C  9001. 
^t  seq  and  9031  et  seq  ], 

§111.2    Computatton  of  ttm*. 

(a)  General  rule.  In  computing  any 
penod  of  Ume  prescribed  or  allowed  by 


li'us  pa.'i,  the  Gi.x  of  the  act,  ov«c,t  or 
default  frctri  wfiii.h  the  desi^'naied 


penod  :>t  f; 
inclu  ;- :   ' 


■■'■>t^  !x^k; 


ui- 


&  Sascrii'i V   e  S,.r; .in v    r 
As  UStfld  ;r!  t-'":.s  st«"t:iOr, 

holiday"  incl  u  !ws  \*>\« 
Birthday  of  M 1-1; ;  1  ci 
President's  Df. ,  W-mfi 
Indep©ndfr|l■^^  Tmv  l^if 
Columbus  l:.h\  \  ft'-'rai 
Thanksgiv  ■  ^  '  "i>  '^ 
any  other  < 
employee-i 


:';  Kilii;;  rn: .;  '•4' 
lit^  ;,iHr,i,:Kl  fto 

:c:ess  it  is 

1  f  ..I;  J, 


-  W  1,  'B  'V 
iv  ftf  ,.. 
if   •■AC    l 


T   8    ) 

thp  Srtr" 
'l  e«  r  5  i 
.«r  k.iig, 
■lal  Day, 
r:r  [}ry, 
S  DB'  V  . 

s;in,4h  !"! 
if-KJ  ns  8  be 
tt*d  Stf^itis 


ay. 

!  "  iival 
>nv.  the 

]r.. 


V  and 
iday  for 

V  the 


:he  United 


President  or  Uie  Cong 
States. 

(b)  Special  r  .<>  for  periods  less  than 
eleven  dn\r  W  :a-i,  •:,?  ponoH  .-^f  •-,—? 
prescribed  or  ac  :iw*:i  .,!.  ic),,«  :,',«;, 
( 1 1 )  days,  in  t  f-  TT  n  t»c ,  d ;  i-  ,-  ■.  *■;..,  .r  ■:  i  ,i  \  *., 
Sundays,  and  i-w;-,..  rv,.,,::<ivs  ,s,t.r,.. 


ven 


UtJ 


excluded  from  '.ne  cimti'uUj'C'.hi 

(c)  Special  rule  •  r  sen    >  'i\  mail. 
Whenever  the  Coi.:;,:s<,o::    :  =   v 
person  has  the  right  or  is  rvqi  :  ffd  to  do 
some  act  within  a  prescritf  :  ;>«r:od 
after  the  service  of  any  paper  t  v  or  upon 
the  Commission  or  such  pers<i:i  ^nd  the 
pap>er  is  served  by  or  up<  n  •  he 
Commission  or  such  pf,->.oi,  t  \  icail, 
three  (3)  bxisiness  days  scaii  tw  a  i  i«l 
to  the  prescribed  p«iod.  It  wui  r>t. 
presumed  that  the  paptr  hm  t)«t  n 
received  and  thet  •."> :  f-  !j  l^  tktn^n 
accompli  &ne<.i  a'  \h¥  i.  nm  i.Mon  of  that 
period  of  tim* 

(d)  For  pur;*  st'<  cf  lin'  ::r:  e  limits 
specified  in  1 1  Ci  j^  i  sr  li  i   » 
document  is  cunsiden^d  t  i  <n'  suomitted 
to  the  Commission  on  i;  ^  c.dv  it  is 
actually  received  by  the  Commission. 

I'M  ,3     htt'«t;r>r,  oi  ci>rrip,,,u'ii::*  T.fi'Se'n  '7 
i.  S.C,  437g|,aiOA(2;,,. 

(a)  Compliance  matters  may  be 
initiated  by  a  complaint  or  on  the  basis 
of  information  ascertained  by  the 
Commission  In  the  normal  course  of 
carrying  out  Its  supervisory 
responsibihUes  or  on  the  basis  of  a 
referral  from  an  agency  of  the  United 
States  or  of  any  state.  A  sua  sponte 
compliance  matter  may  be  initiated 
when  a  person,  including  an  Individual 
or  a  political  committee,  informs  the 
Commission  in  writing  that  he  or  she  or 
the  political  committee  has  committed  ■ 
violation  of  a  statute  or  regulation  over 
which  the  Commission  has  jiuisdiction. 

(b)  Matters  initiated  by  complaint  are 
subject  to  the  provisions  of  11  CFR 
111,4  through  111.7.  Matters  initiated 
on  the  basis  of  information  ascertained 
by  the  Commission  in  the  normal  course 
of  carrying  out  its  supervisory 
responsibilities  or  on  the  basis  of 
referrals  from  other  agencies  and  sua 
sponte  compliance  matters  are  subject  to 
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Ihe  provisions  of  11  CFR  1118  Ail 
compliance  matters  are  subject  to  the 
provisions  of  11  CFR  1112  and  111  9 
through  111  27 

f  111.4    Complaints  (2  U.S.C.4379(aK1)). 
(a)  Any  person  who  believes  that  a 

violation  of  any  statute  or  regulation 
over  which  the  Commission  has 
jurisdiction  has  occurred  or  is  about  to 
occur  may  file  a  complaint  m  writing 
with  the  General  Counsel.  Federal 
Election  Commiss'on,  999  E  Street, 
NW  ,  Washington,  DC  20463  If  possible, 
three  (3)  copies  should  be  submitted. 
Complaints  submitted  shall  be  originals, 
not  photocopips  or  facsimiles 

fb)  A  complaint  shall  complv  with  the 
following. 

(1)  It  shall  provide  the  full  name  and 
address  of  the  complainant,  and 

(2)  The  contents  of  the  complaint 
shall  be  sworn  to  and  signed  in  the 
presence  of  a  no«3r>'  public:  and  shall  be 
notarized  The  jurat  shall  state  that  the 
complaint  was  both  sworn  and 
subscnbed 

(c)  All  statements  made  m  a 
complaint  shall  be  made  under  penalty 
of  perjury  and  subiect  to  the  provisions 
of  18  U  S.C.  1001.  The  complaint  should 
differentiate  between  statements  based 
upon  persona!  knowledge  and 
statements  based  upon  information  and 
belief 

(d)  The  complaint  should  conform  to 
the  following  provisions: 

i  i)  It  should  clearly  identify  as  a 
respondent  each  person  or  entity  who  is 
alleged  to  have  committed  a  violation, 
along  with  respondents"  address, 
whenever  possible, 

(2)  Statements  which  are  not  based 
upon  personal  knowledge  should  be 
accompanied  by  an  identification  of  the 
source  of  information  which  gives  rise 
to  the  complainant's  belief  in  the  truth 
of  such  statements. 

(3)  It  should  contain  a  clear  and 
concise  recitation  of  the  facts  which 
describe  a  violation  of  a  statute  or 
regulation  over  which  the  Commission 
has  jun-sdiction,  and 

(4)  It  should  be  accompanied  bv  .nnv 
documentation  supporting  liie  fact.s 
alleged  if  such  documentation  is  known 
of,  or  available  to,  the  complainant. 
When  available,  the  original  of  any 
documentation,  not  a  copy,  shcu'd  he 
provided. 

(e)  The  Commission  will  consider 
complaints  based  on  news  stones  if 
such  stones  set  forth  specific  facts 
sufficient  to  comply  with  the  provisions 
of  paragraph  (d)  of  this  section  In 
addition,  all  complaints  ba.sed  on  news 
stories  must  comply  with  the  provisions 
of  paragraph  [b]  of  this  section. 


(f)  Additional  information  Following 
the  filing  of  a  complaint  with  the 
Commission,  a  complainant  may  file 
additional  information  with  the 
Commission  relevant  to  the  original 
complaint. 

(1)  Amended  complaints.  If  such 
additional  information  describes  alleged 
violations  of  statutes  or  regulations  over 
which  the  Commission  has  I'urisdiclion 
which  were  not  implicated  by  the 
original  complaint,  or  identifies  persons 
or  entities  not  implicated  by  the  original 
complaint  as  respondents,  such 
additional  information  shall  be  deemed 
an  amended  complaint.  Amended 
complaints  shall  comply  with  the 
requirements  for  complaints  set  forth  In 
this  section  and  are  subject  to  the 
requirements  set  forth  in  1 1  CFR  1115 
and  111.6. 

(2)  Supplemental  information  If  such 
additional  information  relates  solely  to 
the  statutes  or  regulations  implicated  by 
the  original  complaint  and  to  the 
persons  or  entities  who,  according  to  the 
original  complaint,  were  alleged  to  have 
committed  such  violations,  such 
additional  information  will  be  deemed 
supplemental  information  A 
submission  of  supplemental  information 
is  subject  to  the  requirements  of  this 
section  (except  paragraphs  (a),  fb).  and 
(d)),  but  is  not  subject  to  the 
requirements  of  11  CFR  1115  and  1116 

(g)  Consolidation  and  severance.  The 
Commission  may.  upon  wTitten  request 
from  a  respondent,  or  upon  the 
Commission's  own  motion,  consolidate 
or  sever  compliance  matters  which 
involve: 

(1)  The  same  respondents; 

(2)  Substantially  the  same  issues; 

(3)  Common  questions  of  law  or  fact; 
or 

(4)  Other  factors  which  warrant  a 
determination  by  the  Commission  that 
the  comphance  matters  should  be  joined 
or  severed  including,  but  not  limited  to, 
the  avoidance  of  unnecessary  costs  or 
delays  of  time. 

I  IMS     Initial  complaint  procetaing; 
notificatjoo  {2  U.S.C.  437g(aK1)). 

(d)  Upon  receipt  of  a  complaint,  the 
General  Counsel  shall  review  the 
complaint  for  substantial  compliance 
with  the  technical  requirements  of  11 
CFR  111,4.  and,  if  it  com.plies  with 
those  requirements,  shall  within  five  (5) 
days  after  receipt  notify  each 
respondent  that  the  complaint  has  been 
filed,  advise  them  of  Commission 
compliance  procedures,  and  enclose  a 
copy  of  the  complaint. 

fb)  If  a  complaint  does  not  comply 
with  the  requirements  of  11  CFR  1114, 
the  General  Counsel  shall  so  notify  the 
complainant  within  the  five  (5)  day 


period  specified  in  11  CFR  111  5(a),  that 
no  action  will  be  taken  on  the  basis  of 
that  complaint. 

1111.6    Opportunity  to  damonatrata  that 
no  action  ahould  ba  takan  on  complalnt- 
ganaratad  mattara  (2  U.S.C.  A3^g^a)^^)). 

(a)  A  respondent  shall  be  afforded  an 
opportunity  to  demonstrate  that  no 
action  should  be  taken  on  the  basis  of 
a  complaint  by  submitting,  within 
fifteen  (15)  days  firom  service  of  a  copy 
of  the  complaint,  a  letter  or 
mem^orandum  setting  forth  reasons  why 
the  Commission  should  take  no  action. 

fb)  The  Com.miission  shall  not  take  any 
action,  or  make  any  finding,  again!>t  a 
respondent  other  than  action  dismissing 
the  complaint,  unless  it  has  considered 
such  response  or  unless  no  such 
response  has  been  submitted  to  the 
Commission  within  the  fifteen  (15)  day 
period  specified  in  11  CFR  111.6(a). 

(c)  For  purposes  of  1 1  CFR  part  111, 
the  date  of  dismissal  of  a  complaint  by 
the  Commission  will  be  determined 
pursuant  to  11  CFR  111.21(a). 

$111.7    General  Counaal'a 
recommendation  on  complalnl-generated 
mattert(2  U.S.C.  437g(aK1)). 

(a)  Following  either  the  expirat-ion  of 
the  fifteen  (15)  day  period  specified  by 
11  CFR  111.6(a).  or  the  receipt  of  a 
response  as  specified  by  11  CFR 
111.6(a),  whichever  occurs  first,  the 
General  Counsel  may  recommend  to  the 
Commission  whether  or  not  it  should 
find  reason  to  believe  that  a  respondent 
has  committed  or  is  about  to  commit  a 
violation  of  statutes  or  regulations  over 
which  the  Commission  has  jurisdiction. 

(b)  The  General  Counst>l  may 
recom.mend  that  the  Commission  find 
that  there  is  no  reason  to  believe  that  a 
violation  has  been  committed  or  is 
about  to  be  committed,  or  that  the 
Com.mission  otherwise  dismiss  a 
complaint  without  regard  to  the 
provisions  of  11  CFR  111.6(a). 

i  1 1 1 ,8    Internally  generated;  referraia  (2 
U.S.C.  437g  {aK2)  and  (b)). 

(a)  On  the  basis  of  information 
ascertained  by  the  Commission  in  the 
normal  course  of  carrying  out  its 
supervisory  responsibilities,  or  on  the 
basis  of  a  referral  from  an  agency  of  the 
United  States  or  of  any  state,  or  on  the 
basis  of  a  sua  sponte  complaint,  the 
General  Counsel  may  recommend  in 
WTiting,  or  a  member  of  the  Commission 
may  make  a  motion,  tliat  the 
Commission  find  reason  to  believe  that 
a  person  or  entity  has  committed  or  is 
about  to  commit  a  violation  o|  statutes 
or  regulations  over  which  the 
Commission  has  jurisdiction. 

(b)  Prior  to  taking  any  action  pursuant 
to  tins  section  against  any  person  for 
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failure  to  file  a  disclosure  reporl 
required  by  11  CFR  104.5(a:)U)fUij  for 
the  calendar  quarter  inirr.ediatnly 
preceding  the  elerticn  Involved  or  bv  1 1 
CFR  104.5(a)(l)(i),  the  Comnussion  shan 
rotify  such  person  of  the  failure  to  file 
liie  required  reports.  If  a  satisfuctor)' 
rf'sponse  is  not  rectnved  withm  four  (4) 
business  days,  the  Commis.sion  shall 
publish  before  'die  elcxrtion  the  name  of 
the  person  and  the  reports  sac;,  p-orson 
has  foiled  to  file, 

§111.8     TT>«  r»««Of(  to  beU«v«  finding; 
nolfficat'on:  rmconmitifation  (2  U  S  C. 
*37g<aK2)). 

lal  If  the  Commission,  either  ..ifter 
rt-"iewing  a  romp!aint-j,!er:-^rat.  ci 
ref  ummendation  as  dHsa-ibed  ,n  1 1  L.i  R 
11!  7  and  any  re.sponse  of  a  rt>'^,-^'L.!f>;,ll 
s.ibmnted  pursuai,*  to  11  CFR  i :  1  fi   ,jr 
after  reviewing  ■..m  i;'iteniai!v-g'-r,t-rf;>-d 
recommendation  as  desi.rik«;d  iii  11  CrR 
111.8,  or  after  considenr^jj  a  n;,  t!..n 
made  by  a  membwr  of  tnt-  Curiiv^'-.   r; 
determines  by  an  affirrr.atu  e  vi  te  of 
four  (4)  of  it5  members  that  it  h,;,';  -r-r.^,  r; 
to  V.Iieve  that  e  respondent  h.-^  v(...o'ei,i 
a  statute  or  reguiotion  n\-er  \«.'h,...i!  the 
Comrnis.sion  has  jurisdiction,  its 
Chairman  or  \'i::^  Chairman  shall  notify 
such  respondeiit  of  the  Commission's 
t'l riding  by  letter,  setting  forth  the 
sections  of  the  statute  or  regulaiioi.s 
aliefted  to  have  been  violated  and  th(> 
aliened  factual  basis  suppo'-'ir.t:  '.he 
finding  The  notificxitiori  Wili  ,-iLb..,:,.e 
*b:e  legal  basis  and  the  alleged  facts 
which  support  the  Commissiuu  s  actiOn. 
In  an  appropnute  case,  the  Commission 
may  send  a  respondent  a  letter  lif 
admonishment,  which  warns  <  j=',a.:ist 
specific  activities  which  constitute  a 
violation  of  a  statute  or  regula!;:  •;  i., .  ■  r 
which  the  Commission  has  .ui  .'^'•J,.::i..iri 

(b)  The  Commission  will  r\ot  entertam 
a  respondent's  request  fur 
reconsideration  or  rescission  cf  a 
determination  made  pursuant  to  l :  CFR 
111  9la)  that  it  has  rt^ason  to  bt;,ieve  thst 
the  respondent  has  violated  a  stat  .ite  or 
regulation  over  which  the  Con',,T;ssion 
has  jurisdiction,  except  where  an 
incurable  procedural  defetl  has 
occurred. 

(c)  It  the  Commission  finds  no  reason 
to  beheve,  or  otherwise  terminates  its 
enforcement  proceedings,  the  Genera! 
Counsel  will  so  advise  both 
complainant  and  respondent  bv  ItMin 
See  11  Cf'R  111  21(a) 

1 111.10    InvMtlaation  (2  U.S.C.  437g(8K2)) 

{al  An  investigation  shaH  5e 
conducted  in  any  case  m  whi  Ji  tr.e 
Commission  finds  reason  to  believe  that 
a  violation  of  a  statute  nr  reguM-on  ever 
which  the  Commission  has  jun^.ir  'rin 
has  occurred  or  is  about  to  o<  ciir,  urbe.'-s 


the  information  available  to  the 
Commission  from  its  own  ret:orcis  .>r 
from  the  respondent  maji„e6  fur'-'ier 
inquiry  unne<-ess,ar%',  or  uniftss  the 
GirniTi'ssion  derides  b;;  an  affirmative 
vote  of  four  (4)  of  its  members  to  take 
no  furth*^r  acnon 

M  The  Ojmmission  may  Loi.'.mence 
■s  investigal.on  i.T.mediaie!',  a-it-- 
rnaking  j:-  •.■■•'t't-TTr.:r;atiur;  tnat  i*  hhs 
T^H^-  n  *  .:  t'e '.«.•»'  t.bai  a  i^'sijondent  has 
v.o.a.:-u  a  statu'e  ."ir  re>;uiaUQn  over 
which  the  Gin  r  ^sion  has  jurisdiction. 

(c)  In  its  inves:,iK'-it,o'"\  bne 
Commission  rnev  utilize  ';.»'  provisions 
of  11  CFR,  inn  througl,!  1 : 1.15.  The 
investigation  may  mcude  ruit  ;s  nut 
limited  to,  field  investigations,  audita, 
and  other  m.ethods  of  mfc  rrnalion 
gathering  The  F>»;ierni  Rules  of  Civil 
Procedure  reiiarfMr  >,  J.>  rvery  do  not 
-nv-rrj  tho  CuinrTMSMon's  investigations, 
-xi.>pt  =jspnni.i«c  .n  11  CFR  111.12(c) 


§  11 1,11     WrittftT!  quasuofiS  ..^-so*;  0fO#f  \'i 
U.S.C.  437d(aM1)). 

The  Commission  may  authorize  its 
Chairman  or  Vice  Chairman  to  issue  an 
order  requiring  any  person  to  submit 
sworn  written  answers  to  written 
questions  and  may  specify  a  date  by 
which  such  answers  must  be  submitted. 

§  111  12     Sijbpo«nei  »ntJ  »ubpo#nai  outu 
tecum;  deposttJorii  (2  U.S.C   4J'a(8.  (3s. 

(4!). 

[a]  The  Commission  may  authorize  its 
Chairman  or  Vice  Chairman  to  issue 
subpoenas  requiring  the  attendance  and 
testimony  of  any  person  by  deposition 
and  to  issue  subpoenas  duces  tecum  for 
the  production  of  documentary  or  other 
tangible  evidence  in  connection  with  a 
deposition  of  otherwise. 

(b)  If  oral  testimony  is  ordered  to  be 
t  iken  by  deposition  or  documents  are 
ordered  to  be  produced,  the  subpoena 
will  so  6ta:e  lud  will  advise  the 
deponent  c  person  subpoenad  that  all 
testimony  w.a  be  under  oath.  A 
deposition  may  be  taken  before  any 
person  having  the  power  to  administer 
oaths.  When  a  deposition  is  taken,  no 
person  shall  be  present  or  represented 
other  than  the  witness  and  his  or  her 
counsel,  the  stenographic  reporter,  and 
rnernbervi  of  the  Commission  staff.  If 
none  of  those  persons  are  authorized  to 
administer  oaths,  then  a  person  so 
authorized  shall  also  be  present 

[■J,  The  Federal  Rules  of  Civil 
Procedure,  Rule  30(e).  shall  govern  the 
opportunity  to  review  and  sign 
depositions  taken  pursuant  to  this 

st^ct.on 


1 1 1  ^  13     S«fvic«  o(  subpoanaa.  wo#fi  ana 
potrticatiorva  (2  U  S.C.  437iJ<b)  (3i,  Hj,i 

la)  Service  :if  «  .suiip* 
notification  upti   a  j>er 
therein  will  be  mi  ih  t) 
copy  to  that  person  ; : 
described  by  pareg's ;  ' 


n  tt\e 


■•;,i.H,  fifipf  or 

fir;  r',.n:ri.*-Hi 

(l«-:,vt'r;;,v  s 

e  manner 

fb).  (c).  (d)  and 

.■■  h.s*  of 

will  be  tendered 

■■114 

(e)  of  t,;.;s  serl:r,: 
subpoenas,  ietis 
attendance  and  m  i(«.h^><' 
as  specified  in  11    "l  H 

(b)  Whenever  ser\;ct  is  to  b«  made 
upon  a  person  who  has  advised  the 
Commission  of  representation  by  an 
attorney,  pursuant  to  11  CFR  111.25.  the 
service  will  be  made  upon  the  attorney 
by  any  of  the  methods  specified  in 
paragraph  (c).  (d)  or  (e)  of  this  secticm. 

(c)  Delivery  of  subpoenas,  orders  and 
notifications  to  a  natural  person  may  be 
made  by  handing  a  copy  to  the  person, 
by  leaving  a  copy  at  his  or  her  office 
with  the  person  in  charge  thereof,  by 
leaving  a  copy  at  his  or  her  dwelling 
place  or  usual  place  of  abode  with  some 
person  of  suitable  age  and  discretion 
residing  therein,  by  mailing  a  copy  by 
registered  or  certified  mail  to  his  or  her 
last  known  address,  or  by  any  other 
method  whereby  actual  notice  is  given. 

(d)  When  the  person  to  be  served  is 
not  a  natural  person  and  is  not  a 
political  committee,  dehvery  of 
subpoenas,  orders  and  notificatioDS  may 
be  made  by  mailing  a  copy  by 
registered,  certified  or  first  class  mail  to 
the  person  at  its  place  of  business,  by 
handing  a  copy  to  a  registn'.-  i  ftv-^-nt  for 
service,  or  to  any  officer,  Oirbcior,  or 
agent  in  charge  of  any  office  of  such 
person,  by  mailing  a  copy  by  registered, 
certified  or  first  class  mail  to  such 
representative  at  his  or  her  last  known 
address,  or  by  any  other  method 
whereby  actual  notice  is  given. 

(e)  For  political  committees,  deHvery 
of  subpoenas,  orders,  and  notifications 
may  be  made  by  mailing  a  copy  by 
registered,  certified,  or  first  class  mail  to 
either  the  treasurer  or  assistant  treasurer 
or  to  the  political  committee's  address, 
as  listed  in  the  last  Statement  of 
Organizations  filed  with  the 
Commission,  or  by  handing  a  copy  to 
the  treasurer  or  assistant  treasurer,  or  by 
any  other  method  whereby  actual  notice 
is  given. 

§111.14     Y-'  t"":^*!  *ef>§  i».',:j,  ,'^'"  ■lf»,;:iQ*  '2 
U.S.C.  43-?3;e:.i;p 

Witnesses  subpoenaed  to  appear  for 
depositions  will  be  paid  the  same  fees 
and  mileage  as  witnesses  in  the  courts 
of  the  United  States.  Such  fees  may  be 
tendered  at  the  time  the  witness  appears 
for  such  deposition,  or  within  a 
reasonable  time  thereafter. 
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•  111.15    notion*  to  quMt)  or  modify  ■ 
•ubpoww  or  ordor  (2  U.S.C.  437d(a)  (3).  (4)). 

(a)  Any  person  to  whom  a  subpoena 
or  order  is  directed  may.  pnor  to  the 
time  specified  therein  for  compliance, 
but  in  no  event  more  than  five  (5)  days 
after  the  date  of  receipt  of  such 
subpoena  or  order,  apply  to  the 
Commission  to  quash  or  modify  such 
subpoena  or  order,  and  shall  accompany 
such  application  with  a  bnef  statement 
of  the  reasons  therefor  Motions  to 
quash  or  modify  shall  be  filed  with  the 
General  Counsel,  Federal  Eleciion 
Commission,  999  E  Street,  NW.. 
Washington,  DC  20463.  If  possiblt>,  three 
(Jl  copies  should  be  submitted. 

fb)  A  timely  motion  to  quash  or 
modify  a  subpoena  or  order  must  be 
filed  to  exhaust  adrriinislrative  remedies 
as  to  the  subpoena  or  order  Any 
ob)ection  to  a  subpoena  or  order  which 
is  not  presented  in  a  timely  motion  to 
quash  or  modify  the  subpoena  or  order 
is  waived  for  ail  purposes 

(c)  The  Commission  may  deny  the 
motion,  or  quash  the  subpoena  or  order, 
or  modify  the  subpoena  or  order 

(d)  The  person  subpoenaed  or  ordered 
and  the  Creneral  Counsel  may  ai^ree  to 
change  the  date,  time,  or  place  of  a 
deposition  or  for  the  production  of 
documents  without  affeding  the  force 
and  effect  of  the  subpoena  or  order,  but 
s\.ch  agreements  wul  be  confirmed  by 
the  General  Counsel  m  writing. 

1111.16  Th«  protMbIa  MUM  to  b«li«v« 
rteommoodatloo;  brl«'tng  pi^ocedurss  (2 
U  S.C.  437g<aK3))- 

(a)  Upon  com.pietion  of  the 
investigation,  the  General  Counsel  shall 
prepare  a  brief  setting  forth  his  or  her 
position  on  the  factual  and  legal  issues 
of  the  case  and  containing  a 
recommendation  on  whether  or  not  the 
Commassion  should  find  probable  cause 
to  believe  that  a  violation  has  occurred 
or  IS  about  to  occur. 

ft))  The  General  Counsel  should  notify 
each  respondent  of  the  re<  ommendation 
and  enclose  a  copy  of  tiis  or  her  brief. 

(c)  With  fifteen  "(15)  days  from  receipt 
of  the  General  Counsel's  brief. 
respondent  mHV  file  a  brief  with  the 
Commission  Secretary.  Federal  Election 
Commi-ssion,  999  E  Street,  NW,, 
Washington,  DC  20463,  setting  forth 
respondent  s  position  on  the  factual  and 
legal  issues  of  the  case.  If  possible,  ten 
(10)  copies  of  such  brief  should  be  filed 
with  the  Commission  Secretary  and 
three  (3)  copies  should  be  subniitted  to 
the  General  Counsel,  Federal  Election 
Commission,  999  E  Street.  NW., 
Washington,  DC  20463. 

(d)  .\ner  re%  lewmg  the  respondent's 
bnef,  the  Generql  Ccunsel  shall  advise 
tlie  Conimis.sicn  m  writing  whether  he 


or  she  intends  to  proceed  with  the 
recommendation  or  to  withdraw  the 
recommendation  from  Commission 

consideration 

1111.17     Th«  probable  cauM  to  b«Jl«v« 
finding;  notification  {2  U.S.C.  4379(a)(4)). 

(a)  If  the  Commission,  af^er  having 
found  reason  to  believe  and  af^er 
followmg  the  procedures  set  forth  in  11 
CFR  111  1ft,  determines  by  an 
affirmative  vote  of  four  (4)  of  its 
members  that  there  is  pro^Jable  cause  to 
believe  that  a  respondent  has  violated  a 
statute  or  rttgulation  over  which  the 
Commission  has  jurisdiction,  the 
Commission  will  authorize  the  General 
Counsel  to  .so  notify  the  respondent  by 
letter.  In  an  appropriate  case,  the 
Commission  may  send  the  respondent  a 
letter  of  admonishment,  which  warns 
against  specific  activities  which 
constitute  a  violation  of  a  statute  or 
regulation  over  which  the  Commission 
has  jurisdiction. 

(b)  If  the  Commission  finds  no 
probable  cause  to  believe  or  otherwise 
terminates  its  enforcement  proceedings. 
the  General  Counsel  will  so  advise  both 
respondent  and  complainant  by  letter. 
See  11  CFR  111.22(a). 

§111.18    Conciliation  (2  U.S.C.  437g(aX4)). 

(a)  Upon  a  Commission  finding  of 
probable  cause  to  believe,  tha  Crenerril 
Counsel  shall  attempt  to  correct  or 
prevent  the  violation  by  informal 
methods  of  conference,  conciliation  and 
persuasion,  and  shall  attempt  to  reaih  a 
tentative  conciliation  agreement  with 
the  respondent. 

(b)  A  conciliation  agreement  is  not 
binding  upon  either  party  unless  and 
until  it  is  signed  by  the  respondent  (or 
respondent's  designated  representative) 
and  by  the  (General  Counsel  (or 
designee)  upon  approval  by  the 
affirmative  vote  of  four  (4)  members  of 
the  Commission. 

(c)  If  a  probable  cause  to  believe 
finding  reloting  to  an  upcoming  election 
is  made  within  forty-five  (45)  days  prior 
to  that  election,  such  conciliation 
attempt  shall  continue  for  at  least  fifteen 
(15)  days  from  the  date  of  such  finding 
In  all  other  cases,  such  attempts  by  the 
Commission  shall  continue  for  at  least 
thirty  (30)  days,  not  to  exceed  ninety 
(90)  days. 

(d)  Nothing  in  these  regulations  shall 
be  construed  to  prevent  the  Commission 
from  entering  into  a  conciliation 
agreement  with  a  respondent  prior  to  a 
Commission  finding  of  probable  cause  if 
a  respondent  indicates  by  letter  to  the 
General  Counsel  a  desire  to  enter  into 
negotiations  directed  towards  reaching 
such  a  conciliation  agreement.  However, 
the  Commission  is  not  required  to  enter 


into  any  negotiations  directed  towards 
reaching  a  conciliation  agreement 
unless  and  until  it  makes  a  finding  of 
probable  cause  to  believe.  Any 
conciliation  agreement  reached  under 
this  paragraph  is  subject  to  the 
provisions  of  paragraph  fb)  of  this 
section  and  shall  have  the  same  force 
and  effect  as  a  conciliation  agreement 
reached  after  a  Commission  finding  of 
probable  cause  to  believe, 

(3)  If  a  conciliation  agreement  is 
reached  between  the  Commission  and 
the  respondent,  the  General  Counsel 
will  send  a  copy  of  the  signed 
agreement  to  both  complainant  and 
respondent. 

§111.19     Referral*  to  the  Attorney  General 
(2  U.S.C.  437g(aK5KC)  and  437g(c)). 

(a)  If  the  Commission  by  an 
affirmative  vote  of  four  (4)  of  its 
members  determines  that  there  is 
probable  cause  to  believe  that  a 
respondent  knowingly  and  willfully 
violated  a  statute  or  regulation  over 
which  the  Commission  has  jurisdiction, 
the  Commission  may  refer  the  matter  to 
the  Attorney  General  of  the  United 
States.  The  Commission  will  authorize 
the  General  Counsel  to  so  advise  the 
respondent  by  letter. 

(b)  If  the  Commission  refers  a  matter 
to  the  .Attorney  General  of  llie  United 
States,  the  time  periods  de.scnbed  in  11 
CFR  111.18(r)  for  attempting  to  .'•earh  a 
conciliation  agreement  will  be 
suspended.  If  the  Commission  is 
notified  that  the  Attorney  Cr*'neral  will 
not  pursue  the  matter,  or  if  the 
Commission  determines  that  it  is 
appropriate  for  the  Commission  to 
continue  to  pursue  the  compliance 
matter,  the  Commission  will  so  inform 
the  respondentls]  and  will  reai."tivate  the 
time  periods  for  attempting  to  reach  a 
conciliation  agreement. 

§  1 1 1 .20    Civil  and  criminal  f>enaltiet  (2 
use.  437g  (aK5).  (a)<e.)  and  (dj). 

(a)  For  civil  or  criminal  penalties 
owed  by  candidates,  political 
committees  or  their  treasurers  under  2 
U.S  C.  437g(a)(5),  (a)(5)  and  (d). 
permissible  funds  received  expressly 
and  exclusively  to  pay  the  penalties 
shall  be  deposited  in  an  account  at  the 
political  committee's  campaign 

dt  pository,  or  in  the  legal  and 
accounting  compliance  fund  of  a 
presidential  candidate  receiving  public 
funding  under  11  CFR  part  9001,  et  seq. 
The  civil  or  criminal  penalty  shall  be 
paid  by  check  or  similar  draft  drawn  on 
the  account, 

(b)  Funds  which  do  not  meet  the 
limitations  and  prohibitions  of  the  Act 
m.ay  be  used  to  pay  the  civil  and 
criminal  penalties  described  above,  but 
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shall  not  be  deposited  in  any  arc  oui:t  at 
the  political  committee's  nampaif^n 
depository,  or  in  the  legal  and 
accounting  compliance  fund  of  a 

president'.al  candidate  re<::«UinK  piiblic 
funding  under  1 1  CFR  part  9001  'ft  seq. 

(c)  Permissible  fiir.ds  rec;Hived  or 
spent  unJer  paragraph  [a]  of  this  section 
shall  be  reported  as  itemized  other 
receipts  or  itemized  disbursements, 
regardless  of  amount  Funds  received  or 
spent  under  paragraph  'bS  of  this  section 
shall  be  r«poned  as  itemized  memo 
entries  of  otiier  re<  eipts-  and 
disbursements,  r^-iearalesr-  of  amoimt. 
Receipts  and  disbursements  which 
relate  to  the  same  ci-vil  or  criminal 
penalty  shall  be  dis.  losed  on  the  same 
report 

1111^1     Civil  pfOC««dln3*  (2  U  S.C. 
*379<»)  (SHD)  •ntl  (5)}. 

(a)  If  no  tonciiiation  agreement  is 
finalized  within  the  applicable 
minimum  period  specified  by  11  CFR 
111  18{(].  or  if  a  conciliation  agreement 
is  finalized  and  the  respondent  violates 
any  provision  of  that  conciliation 
agreement,  the  General  Counsel  may 
recommend  to  the  Conunission  that  the 
Commission  authorize  a  civil  action  for 
relief  in  an  appropriate  court  of  the 
United  States. 

(b)  Upon  recommeiuiation  of  the 
General  Counsel,  the  Commission  may, 
by  an  affirmative  vote  of  four  (4)  of  its 
members,  authorize  the  General  Counsel 
to  commence  a  civil  action  for  relief  in 
an  appropriate  court  of  the  United 
States.  The  General  Counsel  will  advise 
both  the  complainant  and  the 
reEpondeni(s)  by  letter  of  the 
authorization  to  commence  a  civil 
action  and  of  the  final  disposition  of  the 
civil  action.  The  General  Counsel  will 
also  advise  the  respondent(s)  by  letter  of 
the  initiauon  and  final  disposition  of 
any  civil  action  brought  under  2  U.S.C. 
437g(a)l8) 

(cj  The  provisions  uf  li  CIR  111  18(c) 
shall  not  preclude  the  Comimission, 
upon  request  of  a  respondent,  from 
entering  into  a  conciliation  agreement 
even  after  a  recommendation  to  file  a 
civil  action  has  been  made  pursuant  to 
this  section.  Any  conciliation  agreement 
reached  under  this  paragraph  is  subject 
to  the  provisions  of  11  CFR  llM8fb) 
and  shall  have  the  same  force  and  effect 
as  8  conciliation  agreement  reached 
under  11  CJIR  111  18(c) 

(dj  An  a.Jdiiional  civil  penalty  is 
authorized  under  2  U.S  C.  437g(H)  (S) 
and  (6)  for  a  violation  of  a  conciliatcm 
agreement.  If  a  pohiica'  rciiiniiftee 
violates  a  conciiiati.  n  agrtn'rr.er.t,  ti.« 
Commission  m«y  commenv-e  a  civil 
action  against  belli  the  p<ilitical 
com.mittee  and  tlie  commi'tee's 


treasurer  who  is  a  par^y  to  the 
conciliation  agreement. 

§111.22     Public  ditclosurt  of  Commlttloo 
action  (2  U.S.C.  437a{8K4)i. 

(a)  If  the  Commission  TT.a».MS  a  finding 
of  no  reason  to  believe,  or  no  probable 
cause  to  bebeve,  or  votes  to  take  no 
funher  action  and  to  close  an 
enfon:ement  file,  it  will  make  pubUc 
such  action  and  the  basis  therefor  no 
later  than  thi.-ly  (30)  days  fror.-  the  date 
on  which  the  required  nnti*ii.,ations  are 
sent  to  the  (  firnpidinan',^'  ar.-:  the 
rv>t  K-i.]"i:\\^     Tl:'- G  r::r,i,ssion  will  not 
md^y  su'-i.  a;  t:<j.'is  e;,ii  fiiidings  public, 

and  will  not  send  the  complainant(8)  the 
required  notifications,  until  it  votes  to 
dose  the  enforcement  file  and  take  no 
further  action  with  respect  to  all 
respondents.  Whenever  the  Commission 
dismisses  a  complaint,  the  date  of 
dismissal  is  the  date  on  which  the 
Commission  votes  to  close  the 
enforcement  file  with  respect  to  all 
respondents  in  the  compliance  matter. 

(d)  If  a  conciliation  agreement  is 
finahzed,  the  Commission  shall  make 
pubUc  such  concihation  agreement 
forthwith,  followdng  the  termination  of 
all  enforcement  proceedings  writh  regard 
to  every  respondent  in  that  matter. 

(c)  Nothing  in  this  section  should  be 
construed  to  limit  the  ability  of  the 
Commission  to  make  pubUc  information 
developed  in  the  course  of  an 
investigation  to  support  its  position  in 
any  htigation. 

(d)  For  any  compliance  matter  in 
which  the  Commission  commences  a 
dvil  action  pursuant  to  11  CFR  111.21, 
it  will  make  public  the  non-exempt  2 
U.S  C.  4  3  7g  investigatory  materials  in 
the  enforcement  and  litigation  files  no 
later  than  thirty  (30)  days  from  the  date 
on  which  the  Commission  sends  the 
complainant  and  the  respondent(s)  the 
required  notifications  of  the  final 
disposition  of  the  dvil  action.  The  final 
disposition  may  consist  of  a  judicial 
decision  which  is  not  reviewed  by  a 
higher  court. 

Jill .23     Confld»ntla!tty  wafv*'  ;;  'J  S.C. 
4578(a)<4KBK').  and  (12)). 

(ol  Eixcept  as  provided  in  this  section, 
no  r.  tlfi  ction  sent  by  the  Commission, 
no-  HO}    ivestigation  conducted  by  the 
Commission,  nor  any  findings  made  by 
the  Commission  shall  be  made  public  by 
the  Commassion  or  by  any  person  or 
entity  without  the  written  consent  of  the 
respondent  with  resped  to  whom  the 
notification  was  sent,  the  investigation 
(  onducted,  or  the  finding  made. 

(h)  Except  as  provided  in  11  CFR 
lll,22fbl,  no  conciliation  efforts 
conduced  pursuant  to  11  CFR  111.18, 
including  any  action  by  the  Commission 


or  by  fir  \  p.  rson  and  any  Information 
d.n\t-;  nnection  with  such  efforts, 

may  b«-  :r  a.-.t-  public  by  the  Commission 
unless  't:i'  rt  spondent  waives  his  or  her 
privilege  of  confidentiahty  in 
accordance  with  paragraph  (d)  of  this 
section  and  the  Commission  approves 
the  release  of  such  information. 

(c)  Nothing  in  these  regulations 
should  be  construed  to  prevent  the 
introduction  of  evidence  in  the  courts  of 
the  United  States  which  would 
otherwise  be  properly  introduced 
pursuant  to  the  Federal  Rules  of 
Evidence  or  Federal  Rules  of  Qvil 
Procedure.  Moreover,  nothing  in  these 
regulations  should  be  construed  to 
prevent  the  Commission  from  disclosing 
information  concerning  the  status  of  a 
compliance  matter  to  the  complainant 
in  that  matter  if  this  would  aid  the 
efficient  conduct  of  Commission 
business,  provided  that  the  complainant 
signs  an  agreement  not  to  disclose  any 
of  the  information  before  it  is  made 
public  by  the  Commission  under  11  CFR 
111.22.  The  agreement  shall  state  that 
public  disclosure  by  the  complainant  of 
the  information  provided  constitutes  a 
violation  of  2  U.S.C.  437g(8)(12). 
Nothing  in  these  regulations  shall 
preclude  the  Commission  from  making 
publicly  available  copies  of  complaints 
properly  filed  with  the  Commission.  See 
11  CFR  111.24  regarding  ex  parte 
communications  concerning 
complaints. 

(d)  (1)  A  respondent  may  waive  his  or 
her  privilege  of  confidentiahty  in  a 
compliance  matter  by  so  informing  the 
Commission  in  writing. 

(2)  If  a  respondent  waives  his  or  her 
privilege  of  confidentiality,  any  person 
may  request  the  Commission  release 
information  relating  to  the  compliance 
matter.  The  request  must  be  made  in 
writing. 

(3)  Tne  Commission  will  consider  the 
request  in  accordance  with  the  Freedom 
of  Information  Act,  the  Government  in 
the  Sunshine  Act,  and  all  relevant 
privileges  which  may  limit  or  preclude 
the  release  of  any  or  all  information 
requested.  The  Commission  will  only 
release  Information  which  pertains  to 
the  respondent  waiving  confidentiality. 
and  which  is  reasonably  segregable  from 
information  pertaining  to  all  other 
respondents  in  the  compliance  matter. 

(a)  In  order  to  avoid  the  possibility  of 
prejudice,  real  or  apparent,  to  the  public 
interest  in  compliance  matters  pending 
before  the  Commission  pursuant  to  11 
CFR  part  111,  except  to  the  extent 
required  for  the  disposition  of  ex  parte 
matters  as  reqiiired  by  law  (for  example, 
during  the  normal  course  of  an 


i'=778 
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:r.vestigflt!on  or  a  conciliation  effor*).  no 
ir.Terested  pe-sci"^  outside  the  a^jenc^.- 
shall  make  or  cause  to  be  riavie  to  any 
Comrr'.iisiont^!"  or  any  member  of  any 
C(  .T.rr. 45: oner's  s'gff  anv  ex  parte 
i.omrnur.icat:or.  r^ia'ive  to  trie  fai^t.ia;  or 
•'ia,  mants  n*  .irv  cnn'.pi'.anc.H  mat" e-. 
n>.:r  '^.^i  ar.y  LoTsrii.ssianer  or  memL^r 
of  ar.v  Corr.rrissinner's  staff  make  or 
enter=i;.T  arv  sm  !;  ^x  p<if>t> 
r.omrrur,i  'atio"*^ 

(b)The  proh.  i   :  -    :!:.,•;  -Rgulation 
shall  epplv  frorr.  'r>  t::ue  a  crinn plaint  is 
filed  with  the  Com.miSsior^  pi"-'jant  to 
!  1  C!l<  pari  111.^  *-;.;-  tht'  t  ■  --h  thJt 
'f'f  Comrr.'*i!nt!   ^•'ft'Tiiirn's,  nn  the 
basis  of  :rifc~na'!or  a<rf;ertained  in  the 
ncrTattl course  of  its  su pervt «ory 
PTspoiuibiHtiet.  that  it  has  reason  to 
be'.ieve  that  a  violation  has  >  r  ,  f"-  • 
may  occur  pursuant  to  11  CFK  pdr*  111. 
and  remains  ;n  force  until  the 
Cotnmissicr.  ha^  f.nally  concluded  all 
n^-.  n  A-'n  respr»  1  •?  the  compliance 
matter  ir  qi^esr..  r 

(c]  Noth'.n>;  :n  tnis  section  should  be 
construed  'l-i  p-  hibit  contact  between  a 
responden'  a:  r  -sr^  indent's  attorney  and 
any  attomej    "  sct;  member  of  the 
Office  of  General  Counsel  in  the  course 
of  representing  the  Commission  or  the 
respondent  with  respect  to  a  compliance 
matter  or  civil  action.  No  statement 
m.ade  by  such  a  Con;mission  attorney  or 
staff  member  during  any 
communication  shall  bind  or  estop  the 
Commission  in  any  way 

§  '11.25     R«or«»ent?;ion  bf  counsal; 
notification. 

la]  If  a  respondent  or  witness  wishes 
to  be  represented  by  counsel  with  regard 
to  any  compliance  matter  pending 
before  the  Commission,  the  respondent 
or  witness  shall  so  advise  the 
Corrjnission  by  sending  a  letter  of 
representation  signed  by  the  respondent 
or  witness,  which  letter  shall  state  the 
following: 

(1)  The  name,  address,  and  telephone 
number  of  the  counsel;  and 

(2)  A  statement  authorizing  such 
counsel  to  receive  any  and  all 
notifications  and  other  communications 
from  the  Commission  on  behalf  of  the 
rfispondent  or  witness. 

(d1  The  Commission  will  have  no 
contact  with  ar  v  person  claiming  to 
represent  a  rt<^r  r-ient  or  witness  until 
receipt  of  a  1^'v    *  representation. 
Upon  receipt  of  ^  l^■■;^;:  of 
repri-s*'-"'H';on,  'he  C  ur^.Tiission  will 
hav  '3     :  '  o:.' d  t  A  ■  ;i  the  respondent  or 
witne&.s  exce.  •  *r.roUf,r:  the  designated 
counsel,  ur.'ess  au'r^.-i^ed  in  writing  by 
the  respondent  cr  wiL^.^ss. 

(c)  Tea  Ccmmi.ssior!  will  continue  to 
coctacl  only  the  designated  counsel 
■j.rAi\  notified  in  wTit'ng  by  either  the 


designated  counsel  or  the  respondent  or 
the  witness  that  the  dpsigneted  counsel 
has  withdrawn  from  representing  the 
respondent  or  witness  or  that  tlie 
designation  has  been  withdrawn  by  tr.t' 
respondent  or  witness  A  wTthdrawal 
does  not  affect  the  vahdity  of  any 
actions  taken  or  statements  made  by  >rie 
designated  counsel  on  behalf  of  the 
respondent  or  witness.  The  withdrawal 
also  does  not  in  itself  revoke  any 
pending  conciliation  offers  submitted  to 
the  Commission  by  that  counsel.  Upon 
receipt  of  a  notification  of  withdrawal, 
the  Commission  will  communicate  with 
only  the  respondent  or  witness  until  it 
receives  another  letter  of  representation 
in  accordance  with  paragraph  (a)  of  this 
section 

§  M  1  26     £  «t«n»ion  o<  Um«,  Untimely  Uitnq 

(a)  Whenever  a  person  has  a  right  or 
is  required  to  take  action  within  a 
period  of  time  prescribed  by  this  Part  or 
by  notice  given  thereunder,  the  person 
may  apply  to  the  Commission  for  an 
extension  of  time  in  which  to  exercise 
such  right  or  take  such  action. 

(b)  All  requests  for  extensions  of  time 
under  this  Part  shell; 

(1)  Be  made  in  writing; 

(2)  State  specifically  tne  amount  of 
additional  time  requested  and  the 
reason(s)  such  an  extension  is 
necessary:  and 

(3)  Be  nied  with  the  Commission  no 
later  than  five  (5)  days  prior  to  the  last 
date  to  exercise  the  right  or  take  the 
action.  A  request  for  an  extension  of 
time  to  comply  with  a  subpoena  or 
order  does  not  extend  the  time  for  filing 
a  motion  to  quash  or  modify  the 
subpoena  or  order.  A  request  for  an 
extension  of  time  to  file  a  motion  to 
quash  or  modify  a  subpoena  or  order 
shall  be  filed  with  the  Commission  no 
later  than  three  (3)  days  after  the  date  of 
receipt  of  the  subpoena  or  order. 

(c)  Requests  for  extensions  of  time 
will  not  be  routinely  granted  and  will 
not  be  granted  unless  the  requests  are 
founded  on  good  cause. 

(d)  The  length  of  time  of  any 
extension  granted  under  this  section 
will  be  determined  by  the  Commission 
or  the  General  Counsel.  The 
Commission  or  the  General  Counsel 
may  grant  extensions  of  time  for  a 
shorter  length  of  time  than  that  sought 
by  the  requester.  The  reasons  stated  in 
a  request  for  an  extension  of  time  will 
be  t^en  into  consideration  in 
determining  whether  the  request  is 
granted,  and  if  so,  the  length  of  time 
allowed. 

(e)  Requesting  an  extension  of  time 
does  not  automatically  stay  any 
previously  established  due  date.  Any 
extension  of  time  which  is  granted  will 


run  from  the  pre\'iouB  due  date,  not 
from  the  date  on  which  the  extension  nf 

lim.ft  is  granted, 

(fl  Ab,sent  extraordinary,- 
circumstances,  respondents  bnefs 
received  after  the  due  date  will  not  be 
considered  by  the  Co.mm!Ss<on 

1111.27     Uablltty  of  traasur«rt  and 
Candida  tat. 

(a1  Commission  findings.  In  al! 
compiianre  matters  in  v, hich  the 
Co!^:missiijn  mak.es  reason  to  believe  or 
probable  cause  to  believe  fmdjngs 
against  a  poiitjcai  comm-.ttee,  'he 
Commission  will  also  name  th»  currvn! 
treasurer  of  the  politi.^al  commi'tee  in 
the  findings  whether  or  not  the  alleged 
violationts)  occurred  during  the  tenure 
of  the  current  treasurer.  Except  as 
providpd  in  paragraph  (c)(2]  of  this 
section,  the  treasurer  of  a  political 
committee  will  be  named  in  the  findings 
only  in  his  or  her  official  rapacity  as  a 
representa*ive  of  the  political  committee 
and  will  not  b«  named  as  a  respondent 
in  an  individual  capacity.  The 
Commission  will  name  in  the  Findings 
the  treasurer  listed  in  the  last  Statement 
of  Organizp.^ion  filed  by  the  political 
committee.  In  compliance  matters  m 
which  the  Commission  makes  reason  to 
believe  or  probable  cause  to  bt-lieve 
findings  against  an  authorized 
committee,  the  Corim.ission  will  not 
name  the  candidate  in  the  findings 
unless  there  are  indications  that  the 
candidate  had  personal  knowledge  of,  or 
was  actively  involved  in,  the  actirais 
which  resulted  in  the  alleged 
violation(s),  or  the  candidate  is  listed  as 
or  is  acting  as  the  treasurer. 

(b)  Substitution  of  successor 
treasures  nnd  individuals  acting  as 
treasurers.  If  at  any  point  during  the 
compliance  process  the  traasurer 
originally  namt^d  in  the  findings  by  the 
Commission  r*;signs.  dies  or  otherwise 
ceases  to  hold  that  position,  the 
Commission  will  substitute  the  new 
treasurer  in  his  or  her  official  capacity 
as  a  representative  of  the  political 
committee  If  the  politirai  committee's 
treasurer  of  record  ceases  to  perform  the 
duties  of  treasurer,  and  another 
individual  performs  some  or  all  of  those 
duties,  the  individual  may  be  named  in 
his  or  her  capacity  acting  as  treasurer  of 
the  political  committee. 

(c)  LichiUty — (1)  Treasurer  liability  for 
actions  taken  in  cfficia!  capacity  The 
Commission  may  f*nd  reason  to  believe 
or  probable  cause  to  believe  that  the 
treasurer  violated  the  Act  or 
Com.mission  regulations  if  the  Act  or 
Commission  regulations  impose  a 
specific  re.sponsibility  on  the  treasurer 
or  the  political  comm.ittee. 
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(2)  Irdniduc!  habihty  r.f  treo surfers 
and  rand:dcip>  u)t  rr-rt'nn  actions  Ir; 
addition  to  thp  find.r.U'i  jridde  under 
paragraph   c){l)  of  this  s«.1ion  thf 
Commi,'isn--n  may  find  tiHirjc  !n  ?>«■!,•". 
';r  pro^)&t.ie  cause  to  Um.''Vp  that  d:t' 
treasurer  or  the  candidate  vioia'eci  :,r;6 
Art  or  CorrirT'!.s>ion  regula'ioris  :'  it.e 
t-rasu  'flr  or  candidate  had  p*  r-.  nal 


k:;f-wi(-fl,tv  .  f  .>r  wa.";  :^rv.v^'\y  involved 
m,  the  actions  v*  h  .  h  -.suited  in  the 
violation(s). 

(3)  Liability  of  preceding  treasurers. 
The  Conimission  may  find  reason  to 
believe  or  probable  cause  to  believe  that 
a  preceding  "ves;":  \dolated  the  Act  or 
Conmiission  :eguia*aons  under 
paragraph  (c)(2)  of  this  section  whether 


or  not  another  individual  is  the 
successor  treasurer  or  is  acting  as 
treasurer. 

Dated:  July  1,  1993. 

Scrm  }■■    TV..n:  B«, 

Chairman,  Federal  Election  Commission. 
!FR  Doc.  93-15974  Filed  7-7-93;  8:45  am] 

»     .jH-:.  CODE  «71»-01-ll 


VOL 

5  8 


ISS 


19  93 


UMI 


i 


n  j 


Thursday 
July  8,  1993 


Part  V 


National  Institute  for 
Literacy 


Application  for  New  Award  for 

Establishment  of  the  National  Center  tor 
Adult  Literacy  and  Learning  Disabilities 
for  Fiscal  Year  1993:  Grants  Availability: 
Notice 


36782 


Federal  Register   '  Vol.  58,  No    129  /  Thursday,  July  8,  1993  /  NoUces 


UMI 


NATTOfiAL  INSTITUTE  FOR  LITERACY 
[CFDA  No  :  M  J571 

Appiic«tloo  for  New  Award  for 
Establishment  of  the  National  Center 
for  Adult  UteracY  and  Laaming 
CMaabilltiea  for  Fiscal  Year  19^ 

No»«  to  Applicants;  This  notice  is  a 
complete  ap;;::ca';on  packa«e  Together  with 

ihf  stamte  i-^'.r.'-'T-.zir.g  'ne  program  and 
applicable  r»giulations  governing  the 
program,  inclur'inj:  the  Education 
Department  General  Administrative 
RfYguisMons  ('LDCARl.  '.he  notice  ccntainj  all 
the  information,  application  forms. 
r«>g-jla'ions  and  instructions  needed  to  apply 
for  a  ccjcpera'ive  agreement  under  this 
competition. 

AG£MCY:  The  National  Institute  for 

Liters  qr' 

kCVOH:  The  National  Institute  for 

Literan,'  invites  applications  for  a  new 

award  for  Fiscal  Year  1993  to  support 

the  establishment  of  a  National  Center 

for  Adult  Li'p-'jr/  av.d  Lparr.mg 

Disabi;:t;e'» 

[>€F«NrnOf*s:  For  purposes  of  this 

announcement  the  following  definitions 

apply: 

Adult  IJteracy  System"  All  public 
and  pnvate  programs  and  organizations 
providing  or  seeking  to  provide  adult 
literary  or  basic  skills  instruction, 
including  Irnral  educational  agencies, 
agencies  r*jsponsible  for  corrwctions 
education,  programs  supported  by  the 
Job  Training  Partnership  Art,  welfare 
agencies  labor  organizations, 
businesses,  V0i'-r.t»»?r  groups,  and 
community-based  orcamzations  lAs 
stated  in  the  National  Li'eracy  Act  of 
1991  ) 

"Literacy'  An  mdividials  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficienry  necessary  to  function  on  the 
job  and  in  society,  to  acnieve  one's  goals 
and  develop  one  s  knowledge  and 
potential.  (Ad.  1991) 

"Screening"  A  process  for  recognizing 
earning  disabilities  through  series  of 
questionnaires  or  relevant  tests 

"fle'med.'at/on"The  process  of  neip;i;g 
adults  wath  learning  disabiliUes  arhiwve 
literacy  skills  Remediation  is  not  used 
here  in  the  sense  of  "cure,"  since  there 
is  no  known  care  for  learning 
disabilities.  There  are  techniques  and 
approaches  to  learning  that  reportedly 
enable  persons  w\\h  learning  disabilities 
to  obtain  and  maintain  information,  or 
to  contain  and  control  the  impact  of  the 
disabihties.  Hovs-ever.  remediation  in 
this  document  means  using  the  right 
tools  and  teciiniques  to  assist  adults 
with  learning  disabihties  in  obtaining 
literacy  skills,  "Remediation"  also 
means  accommodation,  as  the  term  is 


used  in  the  Americans  with  Disabilities 
Act — that  is.  steps  taken  to  enable  the 
participation  of  persons  with  disabihties 
in  program  and  employment 
opportunities  that  could  otherwise  be 
denied  to  them  solely  based  on  their 
disability. 

PURPOSE  Of  PflOGflAM:  The  National 
kistitute  for  Lateral  y  proposes  to 
establish  a  National  Center  for  Adult 
Literacy  and  Learning  Disabilities  to 
as8\ire  that  awareness  of  learning 
disabilities  becomes  an  integral  part  of 
pohcy  and  program  planning  for  adult 
literacy  efforts.  The  National  Institute 
for  Literacy  expects  to  work  in  a  close 
collaborative  relationship  with  the 
Center  to  further  the  understanding  that 
learning  disabilities  have  a  direct 
impact  on  all  efforts  to  achieve  Goal  5 
of  the  National  Education  Goals  and  to 
assure  that  adults  with  learning 
disabilities  can  "develop  the  skills  and 
knowledge  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship." 

This  announcement  outlines  a  5-year 
cooperative  agreement  with  an  initial 
award  for  up  to  3  years  with  an  option 
for  2  additional  years,  subject  to 
program  authorization  and  availability 
of  appropriations.  A  non-competing 
proposal  will  be  required  'o  exercise  the 
option  for  years  4  and  5.  The  award  will 
be  to  develop  and  operate  a  Center  for 
Adult  Literacy  and  Learr.mg 
Disabilities.  The  overall  goal  of  NIFL  is 
lo  maxi.T.ize  the  effectiveness  of  local 
literary  services  nationwide  The  Center 
will  further  this  goal  by  helping  NIFL 
enhance  the  capac.ity  of  all  literacy 
service  providers  to  identify  and  teach 
adults  with  learning  di.sabihties. 

This  announcement  responds  to  a 
Congressional  request  that  the  NIFL 
establish  a  renter  to  "develop  a  battery 
of  tests  for  the  diagnosis  of  learning 
disabilities  m  adults  and  intervention 
strategies  to  address  these  disabihties." 
The  NIFL  has  decided  that  the  intent  of 
Congress  would  bt!  b«st  served  through 
a  Onter  tnat  fwuses  on 

1, 1  i  Enhancing  awareness  among 
literacy  practitioners,  policymakers. 
reseanihers,  and  adult  learners  about  the 
nature  of  learning  disabilities  and  their 
impact  on  the  provision  of  hteracy 
services. 

(2)  Building  the  capacity  of  literacy 
practitioners  to  serve  adults  with 
laamina  disabilities  through  training 
and  technical  assistance  in  current  best 
practices  for  screening  and  remediation. 

(3)  Producing  and  refining  knowledge 
of  what  works  best  under  what 
conditions  for  what  types  of  learner 
through  use  of  broad  field-based 
research  on  effective  practices  for 


assessing  and  serving  adults  with 
learning  disabilities. 

(4)  Eliminating  duplication  of  effort 
by  using  or  creating  linkages  and 
partnerships  among  programs  and 
agencies  with  concern  for  adult  literacy 
and  learning  disabilities. 

The  Director  is  particularly  interested 
in  apphcants  who  develop  a  five  year 
strategic  plan  for  collaborating  with  the 
NIFL  to  produce  the  following  results 
for  the  adult  literary  system,  including 
programs  suppnrteu  by  the  Departments 
of  Education,  Labor  and  Health  and 
Human  Services; 

1.  A  universal  understanding  about 
learning  disabihties  and  their 
imphcations  for  literacy  instruaion; 

2.  A  "tool  kit"  for  literacy 
practitioners  that  includes  a  variety  of 
simple,  inexpensive,  validated  intake 
screening  devices  and  tested 
instructional  approaches  for  identifying 
and  teaching  adults  with  learning 
disabilities; 

3.  A  knowledge  base  about  what 
literacy  practices  work  with  what 
populations  of  adults  with  which 
learning  disabilities  under  what 
circumstances  and  in  what  settings,  and 
a  mechanism  for  rnntinually  updating 
that  knowledge; 

4.  Institutionalized  capacity  in  all 
states,  primarily  througn  State  Literacy 
Resource  Centers,  to  train  literacy 
practitioners  in — 

a.  Identifying  and  teaching  adults 
with  learning  disabilities,  and 

b.  Conducting  field-based  research 
and  development  to  clarify  the  different 
learning  styles  and  teaching 
methodologies  for  adults  with  various 
specific  learning  disabilities. 

The  Center  will  function  in  close 
collaboration  with  the  hJIFL  and,  to  the 
extent  possible,  will  accomplish  its 
objectives  through  the  use  of  existing 
NIFL  systems  for  communication, 
information  collection  and 
dissemination,  training  and  technical 
assistance,  and  other  mutually  agreed- 
upon  functions. 

For  a  fuller  discussion  of  the  National 
Institute  for  Literacy  and  issues  related 
to  the  creation  of  the  Center,  see 
SUPPLEMENTARY  INFORMATION. 
PLAN  OF  OPERATKJN:  The  applicant  must 
develop  a  five-year  plan  that  addresses, 
for  each  year,  NIFL's  goals  for  the 
Center,  as  set  forth  below.  This  plan 
should  not  exceed  fifteen  (15)  single- 
spaced  pages,  or  thirty  (30)  double- 
spaced  pages.  The  plan  may  be 
amphfied  by  material  in  attachments 
and  appendices,  but  the  body  should 
stand  alone  to  give  a  complete  picture 
of  the  Center.  Proposals  which  exceed 
15  single-spaced  pages  or  30  double- 
spaced  pages  will  not  be  reviewed. 
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In  addrjissing  the  goals,  the  plar.  must 
demonstre'e  how  the  eppiican!  vvili 

•  Work  coHaboretivf^ly  wsLh  the  NIPT. 

•  VVcrk  with  the  state  literacy 
rt-scuTce  lenters,  espe<-.a;iv  in  the  areas 
oi  infcrTTiritJon  diS'^t-'■:■, ;:::i-'t'.^ir. ,  trb.aing, 
and  te<:hni;-.al  'iss.staiv.w; 

•  Address  al  gaais  '.nt  forth  below  in 
an  integrated  way; 

•  L'****  or  cj^ate  linkages  and 
partnerships  that  provide  for  the 
involvement  of  State  and  local  literacy- 
.■■slated  agencies,  especially  those 

s  J  pported  by  ED,  DOL,  and  KHS,  in  all 
■ita^vs  of  planning  and  implementation; 

•  Ass^-fa  input  from  intertk>tud  pubhc 
end  private  organizations  and  consumer 
groups  in  the  area  of  literacy  and 
learning  disabilities,  especially 
universities  and  other  institutions  that 
have  done  related  work. 

The  plan  shall  include  the  following 
information: 

Center  Goals:  The  NIFL  has 
established  the  following  goals  to  be 
achieved  by  the  Center  within  5  years: 

1.  To  help  literacy  stakeholders 
achieve  and  act  on  a  functional 
understanding  of  learning  disabilities 
and  their  implications  for  adult  literacy 
practice,  with  the  following  results: 

a.  Literacy  students  with  learning 
disabilities  will  be  better  able  r.   .^orr 

b.  Literacy  practitioners  will  i)»>  *  'er  able 
to  teach  adults  with  learning  i  .^^id.  t>as; 

c.  Literacy  program  administ-     <-s  ^iU 
structure  programs  and  servlct   i-      -ry 
accordingly; 

d.  Researchers  wi!I  reflect  this 
understanding  in  their  research  questions 
and  designs;  and 

a.  Federai  and  State  policyniakars  will 
incorjxjrate  appropriate  provisions  into 
public  policy; 

The  applicar.t  :-   :-t  (^x;;;ain  how  it 
will  wrrk  with  :r.e  *iIPX  to — 

— detprn-wr.ti  .re  it.  far::iet  ion  needs  of  each 
z"  ;.p  ' '  sttifceholders  and  what  form  the 
r  t  rrria'    n  should  take; 

— { rf  ;wr«  ' r.n  necessary  information  for  each 
group; 

—disseminate  the  information  to  each  group; 
and 

— document  the  success  of  its  strategy. 

2  To  develop  a  "fool  kit"  for  the 

screening  and  re.Tiediation  of  adults 
w:ih  lefcrrang  d.Nabir.ties  for  use  by 
literacy  practi';or,epi  .p.  e\«r\'  state.  The 
tool  k;t  will  -riciude— 

a  Simple  iae*peasi%e,  vahdated  intake 

screening  d«v  ices  for  identifying  learning 

d.sabihtips  in  adul's  seeking  literacy 

The  applicant  must  expla:;,  how  the 
screening  devices  wiU  be — 

— designwi  or  ref.iipci  tak.ni  .r.to  account  all 
available  rfsievant  mfprn.fition.  including 

'he  r»>Si;its  of  p:.(ir  N^f-'L  grants; 


—tested  and  piloted  in  the  full  range  of 

literacy  programs; 
— designed  to  be  appropriate  for 

administration  by  Ixjth  professional  and 

non-professional  staff  in  the  broad  range  of 

literacy  programs;  and 
— acceptable  to  the  literacy-related  programs 

of  all  Federal  aaencies  <>  :r  h  e«  ED/ ABE, 

DOL/JTPA,  and  HHS/j;  ■h     «>  part  of  their 

cUent  intake  process. 

b.  A  diverse  set  of  "best  practices"  In 
teachii^  adults  with  Iwming  disabilities  that 
have  been  vaMdatpd  through  field-tMsed 
research  ir  s  >.  im  ra'^.gR  of  literacy  programs 
to  determine  w.iat  worts  best  with  what 
populations  of  adults,  with  which  learning 
disabilities,  and  under  what  conditions. 

With  regard  to  such  best  practices,  the 
appUcant  must  detail  a  field-based 
research  design  that  includes  plans 
for — 

— collecting  and  disseminating  information 
about  current  practices  in  years  1 ,  2.  and 
3; 

— testing  practices  in  the  full  range  of  literacy 
programs,  with  provisions  for  training 
practitioners  in  data  collection,  from  year 
2  on;  and 

— refining  and  disseminating  tested  practices 
from  year  2  on. 

3.  To  fully  utilize  systems  established 
in  every  state  for  training  Uteracy 
practitioners  in  the  use  and  refinement 
of  best  practices  for  identifying  and 

teaching  aduit^  with  learning 
disabilitits.  Tbt»se  systems  will  provide 
for — 

a.  training  practitioners  In  the  use  of  the 
tool  kit  (i.e.,  how  to  screen,  which  practice 
to  use,  bow  and  with  which  adults); 

b.  training  practitioners  in  field-based 
research  techniques;  and 

c.  continuous  refinement  of  best  practices. 

The  applicant  must  describe  a  design 
for  working  with  State  Literacy 
ResouTC*  Centers  to: 

— Increase  understanding  of  the  connection 

between  literacy  and  learning  disabilities; 
— Collect  information  from  local  service 

providers  about  best  practices  in  screening 

and  remediation;  and 
—Develop  ways  of  training  local  literacy 

service  providers  In — using  "best 

practices"  in  screeniiig  and  remediatioD; 

and 
^<x)nducting  field-based  research  on 

screening  and  remediation  "best 

practices." 

In  addition  to  addressing  the  above 
goals,  the  applicant  must  also  develop 
the  following  plans. 

1.  An  evaluation  plan  thet — 

a.  Discuss.es  t:ie  anticipiated  significance 
and  impact  of  the  Center's  activities  and  how 
they  will  be  confirmed  and  reported. 

b.  Identififis  an  f»xtemal  evaluator.  and 
describe  specific  plans  for  using  this 
evaluator  to  conduct  formative  and 
summativB  evaluations  of  Canter  achvitias. 

c.  Descnbes  provisions  for  peer  review  of 
all  curriculum,  training,  and  technical 


assistance  methods  and  materials  developed 
through  Center  activities. 

d.  Summarizes  the  anticipated  outcomes  of 
the  Center  based  on  the  e  wsN  ,^t  by  the  NIFL 

e.  Explains  bow  rep.'^'<<     r     -> 
constituencies  will  be  mvolved  tiunughout 
the  implementation  process. 

1  Describes  and  justifies  the  methods  used 
to  ensure  that  the  Center's  work  is  of  high 
quality  as  evaluated  by  the  above  procedures. 

2.  An  organization  and  management 
plan  that — 

a.  Describes  the  administrative 
mechanisms  that  will  be  used  to  organize  and 
manage  the  Center. 

b.  Indicates  bow  the  Center  will  work 
collaboratively  with  the  NIFL  and  the 
assigned  Center  Liaison. 

c.  Describes  any  partnership,  consultant  or 
subcontract  arrangements,  with  the  rights 
and  responsibilities  of  each  party  set  forth 
clearly. 

d.  identifies  key  staff  members  and 
describes  their  sf>ecific  roles. 

e.  Describes  cost-sharing,  cooperative 
funding,  and  other  financial  arrangements. 
(Cost  sharing  is  not  a  requirement  for  this 
Notice). 

3.  A  work  plan  that — 

a.  Summarizes,  in  a  table  or  diagram,  the 
scheduling  of  major  tasks  or  milestones, 
including  estimates  of  funds,  time, 
personnel,  fecilities.  and  equipment  allocated 
to  each  activity  of  the  Center. 

b.  Presents  a  schedule  for  progress  and 
other  reports,  meetings,  and  other  significant 
events. 

Center  Communication,  Liaison  and 
Goyeraance:  The  Plan  of  Operation 
must  also  take  into  account  the 
following: 

Telecommunications  Network.  The 
Center  must  explain  how  it  will  provide 
a  seamless  interface  with  the  Institute's 
proposed  national  database,  and  include 
provisions  for  file  transfer,  electronic 
bulletin  board,  on-line  database  search 
capability,  last  response  surveys, 
reporting  and  electronic  conferences. 

NIFL  Center  Liaison.  The  NIFL  will 
appoint  a  Center  for  Adult  Literacy  and 
Learning  Disabilities  liaison  who  will 
work  closely  with  Center  management 
in  day-to-day  activities,  attend  meetings, 
and  conferences,  and  conduct  on-site 
work  reviews  and  analyses.  The  Liaison 
will  work  within  the  NIFL  offices  in 
Washington,  DC  and  will  report  directly 
to  the  Director  of  the  National  Institute 
for  Literacy. 

NIFL  Advisory  Committee.  The  NIFL 
will  create  an  advisory  committee  to: 

(1)  Give  advice  and  assistance  in  the 
development  of  the  Center's  activities: 

(2)  Develop  a  coordinated  approach  to 
lifelong  learning  for  adults  with  learning 
disabilities  at  all  levels — Federal,  State 
and  local:  and 

(3)  Assist  the  NIFL  in  developing 
national  policy  to  ensure  coordination 


I 
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and  coUaborat'on  amon«  agencies  an.i 
offices 

APPUCAflLf  REGIJOTX>NS;  The  Nationai 
Institute  for  Literacy  is  subject  to  the 
njlemaJung  requirements  of  the 
Administratr.  e  ProcedurflS  Act  (APA). 
Under  the  .APA,  as  now  codified  in  Title 
5  of  the  United  States  Code,  section  553, 
matters  reUung  to  pubhc  property, 
loans,  grants,  benef.ts.  or  contracts  are 
not  subiect  to  tne  rulemakiiig 
requirement  of  that  section.  The 
Nauonal  In.s-.itute  for  Literacy  is  now  in 
'he  initial  sta^as  of  establishing  a  new 
program  recently  authorized  by 
Congress  and  must  obligate  funds  under 
this  authority  by  September  30,  1993. 
The  National  Institute  for  Literacy 
considered  waiving  this  exemption  to 
rulemaking  requirements  but 
determined  that  there  was  too  little  time 
to  propose  rules  and  offer  applicants  a 
reasonable  amount  of  time  to  prepare 
applications  for  the  award  announced  in 
this  notice.  Therefore,  the  National 
Institute  for  Literacy  has  adopted  the 
following  rules  for  the  conduct  of  this 
competition  and  the  resulting  award. 

The  following  regulations  of  the 
Dt-parment  of  Education  apply: 

34  CFR  part  74,  Administration  of 
Gran's  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations.  The  fcilowing  provisions 
of  34  CFR  part  75:  §§  75.50.  75.51. 
75.102-75.104.  75.109.  75,117.  75.190- 
75  192,  75,200.  75.201.  75.215.  34  CFR 
part  77.  Definitions. 

34  CFR  part  80,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 
34  CFR  part  82.  New  restrictions  on 

Lobbying 
34  CFR  part  85.  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 
The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice. 
■A  hile  the  criteria  are  patterned  on  those 
used  generally  by  the  Department  of 
Education,  they  have  been  adapted  by 
the  National  Institute  for  Literacy  to 
meet  the  needs  of  this  program. 

While  the  National  Institute  for 
Literacy  is  a.ssociated  with  the 
Departments  of  Education,  Labor,  and 
>ieakh  and  Humar  Services,  the 
policies  and  p-ccedures  regarding 
rulemaking  ar.d  admiiiistretion  of  grants 
are  .Tot  adoptt'd  bv  the  National  Institute 
for  Literacy  except  as  expressly  stated  in 
this  Notice. 

S«!e<iion  Criteria:  (al(l)  In  evaluating 
app'.icat'.onj  fc:  a  cooperative  agreement 
under  this  compeUUon,  including  the 


Plan  of  Operation  and  other  reauired 
information,  the  Dirw.tor  uses  the 
fuLiowing  seie<:1iOn  cntena. 

[2]  The  ma.ximum  s<:ore  for  all  of  the 
critena  in  this  section  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  en  ten  on 

(b)  The  Critena-  {!  i  Plan  of 
Operation.  (40  points)  The  Director 
reviews  each  application  to  determine 
the  quahty  of  the  Center  s  design,  as 
well  as  the  quality  of  the  five-year  plan 
for  developing  an  appropnate,  coherent, 
and  effective  program  to  achieve  the 
Center's  goals,  including — 

(i)  The  extent  to  which  the  design  for 
the  Center  facilitates  the 
accomplishment  of  NIFL's  goals  for  the 
Center; 

(ii)  The  extent  to  which  the  plan  for 
each  of  the  five  years  reflects  an 
understanding  of  the  major  tasks 
necessary  to  achieve  the  NIFL's  goah  for 
the  Center,  which  are — 

1.  To  help  literacy  stakeholders 
achieve  and  act  on  a  functional 
understanding  of  learning  disabilities 
and  their  implications  for  adult  literacy 
practice. 

2.  To  develop  a  "tool  kit"  for  the 
screening  and  remediation  of  adults 
with  learning  disabilities  for  usti  by 
literacy  practitioners  nationwide. 

3.  To  assist  in  creating  and 
implementing  state  systems  for  training 
literacy  practitioners  in  the  use  and 
refinement  of  best  practices  for 
identifying  and  teaching  adults  with 
learning  disabilities; 

(iii)  The  extent  to  which  the  plan 
addresses  the  specific  steps  to  be  takf>n 
in  accomplishing  each  of  NIPX  s  goals 
for  the  Center  in  each  of  the  five  years; 

(iv)  The  extent  to  which  the  plan 
includes  suecific  methods  by  which  the 
Center  will — 

1.  Work  collaboratively  with  the 
NIFL; 

2.  Work  with  the  SLRCs.  especially  in 
the  areas  of  information  dissemination, 
training,  and  technical  assistance; 

3.  Address  all  goals  in  an  integrated 
way; 

4.  Use  or  create  linkages  and 
partnerehips  that  provide  for  the 
involvement  of  State  and  local  literacy- 
related  agencies;  and 

5.  Assure  input  from  interested  public 
and  private  organizations  and  consumer 
groups  in  the  areas  of  literacy  and 
learning  disabilities; 

(v)  The  extent  to  which  the  plan 
ensures  proper  and  efficient 
organization  and  management  of  the 
project,  including  the  best  use  of 
resources  and  personnel; 

(vi)  The  quality  of  proposed  stratei^ies 
for  providing  national  leadarship  in 
carrying  out  the  Center's  mission. 


(vii)  The  quality  of  the  work  plan 
outlined  in  the  application. 

(2)  Technical  Soundness.  (20  points) 
The  Director  reviews  earii  application  to 
determine  the  technical  soundness  of 
the  proposed  Center,  including; 

(i)  The  extent  to  which  the  apphcant 
demonstrates  a  thorough  knowledge  of 
current  issues  in  adult  literacy  and 
Ifteming  disabilities  as  they  relate  to  the 
mission  of  the  Center. 

(ii)  The  extent  to  which  the  appUrant 
demonstrates  knowledge  of  current  b^st 
p'actices  being  u.sed  in  screening  and 
remediation  efforts  for  adults  with 
leamir^  disfibiiities. 

(iii)  The  quality  of  the  design  and 
me*riodologies  to  be  used  in  the  Center's 
P.eld  research  effort.s;  and 

(i% )  The  quality  of  plans  to  establish 
effective  working  relationships  with 
other  related  organizations  as  required 
for  the  achievemen'  of  the  Center  s 

goals. 

(3)  Institutional  Capability.  (15  points) 
The  Director  reviews  eacii  appUcation  to 
determine  the  capability  of  tiie 
applicant  to  create  and  maintain  a  long- 
term,  high-quality,  coherent  program  of 
demonstration,  dissemination  and 
research  in  achieving  the  Center's 
mission,  including: 

(i)  The  applicant's  experience 
working  with  adults  with  Hteracy  needs, 
persons  with  learning  disabilities,  low- 
income  clients  of  p'-ograms  funded  by 
agencies  such  as  ED,  HHS,  and  Labor, 
and  culturally  diverse  populations; 

(i.i  The  applicants  experience  with 
field-based  res-^arch,  and 

(iii)  The  applicant  s  experience  in 
developing  materials  and  methods  for 
training  and  technical  assistance  in  the 
areas  of  best  practices. 

(4)  Quality  of  key  pprsonnei.  (10 
points)  The  Director  reviews  each 
application  to  determine  the  quality  of 
key  personnel  tor  the  Cc.ter,  including 

(i)  The  quaiirications  of  the  project 
director  and  each  of  tlie  other  key 
personnel  to  be  used  in  the  Center, 
especially  v.'iih  regard  to  liieir 
experience  and  tr^iining  in  fields  related 
to  the  goals  of  the  Center; 

(ii)  The  adequacy  of  time  that  each  of 
the  key  per<.oniiel  will  spend  on  Center 
Activities,  and 

(iii)  The  applicant's  policy  as  part  of 
its  nondiscriminatory  employment 
prac'ices,  to  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  nationai  origin, 
religion,  gender,  age,  or  disabuity. 

(5)  Budget  and  cost  effectiveness  (5 
points)  The  Director  reviews  each 
application  to  determine  the  extent  to 
which: 

(i)  The  budget  is  adequate  to  support 
Center  activities;  and 
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(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  Center;  and 

(6)  Evaluation  Plan  (10  points)  'Ilie 
Director  reviews  each  application  to 
determine  the  quahty  of  the  formative 
and  summaLive  evaluation  plan  for  the 
Center,  including 

(i)  The  quality  of  the  plan  for  us.r.g  a:: 
external  evaiuator; 

(i)  The  quality  of  'iie  peer  review- 
process  for  evaluating  instnirnents  and 
products  produced  bv  the  Center; 

(li)  The  quality  of  Lhe  methods  to  be 
used  to  document  the  Center's  progress 
in  relation  to  it.s  mission  and  goals  and 

(in)  The  methods  which  will  be  ust>d 
to  document  the  impact  cf  the  Centers 
program  on  it.»«  ianf"  Bjdi9r.c:e> 
SCLECnON  Of  APPUCATTONS;  The  Director 
uses  34  CFR  75.217  in  s-;.^  'in^;  an 
8ppl:(.ation  for  award 
OTHER  APf>UCATK>NS  REQUIREMENTS:  The 
application  shail  include  the  following: 

Project  SummaT  The  proposal  must 
contain  a  200-v,QT'i  •'i.:n:T;.i.">-  of  the 
proposed  Center  Sb;tabif  {■?.' 
puolication.  It  should  not  t>e  an  alistract 
of  the  proposal,  but  rather  a  self- 
contained  description  of  the  activities 
that  would  explain  the  proposal.  The 
summary  should  be  free  of  jargon  and 
technical  tenriinology,  and  should  be 
understandable  by  a  ncn-sp?*ci3h.<;t 
reader. 

Budget  Propose!  7T:e  budget  proposal 
should  be  bound  in  a  st^parale 
document,  A  sum.'Tia.'">  hv.dget  •j.r.ould  he 
prepared  for  5  years  of  work.  Whue  we 
recognize  the  diificulty  of  predicting 
re.search  activities  for  the  out  years, 
complete  and  detailed  budgets  are 
expected  for  the  first  three  years  of 
work.  The  budget  proposal  must  also 
contain  a  budget  for  each  year  of 
requested  support  and  a  cumulative 
budget  for  the  full  term  of  the 
cooperative  agreement.  In  addition  to 
submitting  a  budget  for  the  Center  as  a 
wnule.  applicants  should  prepare 
separate  budgets  for  individual 
activities. 

Personnel  items  should  include  the 
nam.es  for  position  titles)  of  key  staff, 
number  cf  hours,  and  applicable  hourly 
rates.  Discussion  of  equipment, 
supplies,  and  travel  should  include  both 
the  cost  and  the  purpose  and 
justification  Budgets  should  include  all 
Centar  costs  and  should  identify 
contributed  costs,  and  support  from 
other  sources,  if  any.  Sources  cf  support 
should  be  clearly  identified  in  all 
instances.  The  financial  aspects  of  any 
cost  sharing  and  joint  or  cooperative 
funding  by  members  of  a  partnership 
formfd  for  purposes  of  the  proposal 
should  be  shown  in  a  detailed  budget 
for  each  party.  These  budgets  should 


reflect  the  arrangements  among  the 
parties,  and  should  show  exacUy  what 
cost-shanng  is  proposed  for  each  budget 
item.  The  budget  form,  may  be 
raproduced  as  needed 

Facsim.iies  may  be  used,  but  do  not 
make  substitutions  m  prescribed  budget 
categories  Additional  pages  for  budget 
explanation  and  ampUfication  should  be 
attac-hed  and  must  be  consistent  with 
the  data  and  categories  on  the  budget 
form.  All  budget  requests  must  be 
documented  and  fully  justified. 

Applications  should  provide  a  • 
detailed  breakdowm  for  each  cost 
category'  in  the  budget  summary. 

Applications  should  indicate  all 
direct  and  indirect  costs  that  the  host 
agency  will  reqxiire  of  the  Center.  It 
should  also  indicate  in  detail  all 
resources,  whether  cash  or  in-kind,  that 
tne  appUcant  or  others  will  provide  to 
the  Center  over  and  above  the  funds 
provided  by  the  National  Institute  for 
Literacy.  [Note:  Matching  is  not  required 
for  this  announcement]. 

Disclosure  of  Prior  Institute  Support: 
If  the  Project  Director(s)  has  received 
Institute  funding  in  the  past  year,  the 
following  information  on  the  prior 
award  is  required: 

•  lilYL  award  number,  amount  and 
period  of  support; 

•  A  summiary  of  the  results  of  the 
completed  work;  and 

•  A  brief  description  of  available 
materials  and  other  related  research 
products  not  described  elsewhere. 

If  the  applicant  has  received  a  prior 
award,  the  reviewers  will  be  askwi  to 
comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
proposal. 

Current  and  Pending  Support:  The 
applicant  should  hst  major  sources  of 
support  from  Federal.  State,  or  local 
government  agencies,  private 
foundations,  and  commercial 
organizations.  The  Ust  must  include  the 
proposed  project  and  all  other  projects 
requiring  a  portion  of  time  of  the  Project 
Director  and  other  senior  personnel, 
even  if  they  receive  no  salary  support 
from  the  project(s).  The  number  of 
person-months  orpercentage  of  effort  to 
be  devoted  to  the  projects  must  be 
stated,  regardless  of  source  of  support. 
Similar  information  must  be  provided 
for  all  proposals  that  are  being 
considered  by  or  will  be  submitted  soon 
to  other  sponsors. 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  hsted.  Concurrent 


submission  of  a  proposal  to  other 
organ izet;  in'  will  not  prejudice  its 
review  by  the  institute. 

Any  fiM  proposed  to  be  paid  to  a 
collaborating  or  "partner"  for-profit 
entity  should  be  indicated.  (Fees  will  be 
negotiated  by  the  Grants  Officer.)  Any 
copyright,  patent  or  royalty  agreements 
(proposed  or  in  effect)  must  tw 
described  in  detail,  so  that  the  rights 
and  responsibiUties  of  each  party  are 
made  clear.  If  any  part  of  the  project  is 
to  be  subcontracted,  a  budget  and  work 
plan  prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  proposal  and  addressed  in 
the  narrative. 

EUGIBLE  APPUCAKTS;  The  following  are 
eligible  for  a  new  award  under  this 
program:  PubUc  and  private  non-profit 
institutions,  agencies,  organizations; 
consortia  of  such  institutions,  agencies 
or  organizations;  and  individuals. 
DLAO^iNE  COR  TRAS&Mr^AL  Of 
APP1»CAT10NS-  ,^-iguSl  16,  1993. 

avAiiJ^BlE  FUNDS:  This  Center  will  be 
awarded  as  a  cooperative  agreement.  In 
Fiscal  Year  1993,  $500,000  is  available 
for  the  Center  for  Adult  Literacy  and 
Learning  Disabilities  for  the  first  year  of 
funding.  Funding  levels  for  years  2 
through  5  depend  upon  program 
authority,  the  availability  of  funds,  and 
needs  as  reflected  in  the  approved 
apphcation 

ESTIMATED  NUMBER  Of  AWARDS:  1. 
\att'.  7r  •■  N  lUonal  Institute  for 
Literacy  is  not  bound  by  any  estimates 

pciGjEC  PERIOD:  Up  to  60  months. 

I N  S  ''  R  J  C  ■'■  0  K  S  F  G  ^  '  '  ■'  A,  K  S  U :  ""^  A  L  Of 

APPUCADONS: 

(a)  To  apply  for  a  cooperative 
agreement — 

(1)  Mail  the  original  and  ten  (10) 
copies  of  the  application  on  or  before 
the  deadline  date  of  August  16, 1993,  to: 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW;  Suite  200. 
Washington.  DC  20006,  Attention: 
(CFDA  #84.257). 

(2)  Hand  dehver  the  application  by 
4:30  p.m.  (Washington.  DC  time)  on  the 
deadline  date  to  the  address  above. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  maiUng: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  horn  a  commercial  carrier. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 
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(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  ia  not  dated  by 
the  US.  Postal  Service. 

Note*:  (1)  The  U.S.  Postal  ServicB 
does  not  uniformly  provide  a  dated 
poatmark.  Before  relying  on  IhiS 
method,  an  applicant  should  check  with 
its  local  post  office. 

(2)  The  National  Institute  for  bterarv 
will  mail  a  Grant  Applicant  Re<;eipt 
Acknowledgement  to  eech  applicant   If 
an  applicant  fails  to  receive  ine 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  National  Institute  for  Literacy  at 
(202)632-1500 

(3)  The  applicant  must  indicate  on  iht* 
envelope  and  m  Item  10  of  the 
epplicabon  for  Federal  Assistance 
(Standard  Form  424)  the  OTA  number 
of  the  competition  under  whiCi:  the 
application  is  being  submitted. 
APPIXATION  FOMtt:  The  appendix  to 
this  announcement  is  divided  into  three 
p>arts  plus  a  statement  regarding 
estimated  public  reporUng  burden  ar^d 
various  assurances  and  certifications 
These  p>arts  and  additional  matenats  atv 
organized  in  the  same  manner  that  u  h 
submitted  apphcaUon  should  be 
organized.  The  parts  and  addiuonai 
materials  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev  4  - 
88))  and  mstructions. 

Part  11:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions 

Part  in.  ApphcaUon  Narrative 

Additional  Matenals: 

Estimated  Pubhc  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B) 

Certification  Regarding  Lobbying; 
Debasement,  Suspension,  and  other 
Responsibility  Matters,  and  Drug-Fr<  e 
Workplace  Requirements  (ED  90-00 : 3). 

Certification  Regarding  Debarmen;. 
Suspension.  IneiigibUity  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90j  ana 
instructions. 

No**  ED  80-0014  is  intended  for  the 
use  of  recipients  and  should  not  be 
transmitted  to  the  National  Insti'ute  for 
Literacy 

Discloaure  of  Lobbying  Activities 
(Standard  Form  I.I.I.)  (if  applicable)  and 
instructions;  and  Disclosure  of  Loblying 
Activities  ConUnuation  Sheet  (Standard 
Form  LLL-A) 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
certifications  must  each  have  an  onginal 


signature  No  award  can  be  made  unless 
a  completed  application  has  been 
rw:^!ved 

GRANT  AOyiWWmATTON:  The 
administration  of  the  cooperative 
anrH«rr.ent  for  the  Center  for  Learning 
[.(isahilities  is  governed  by  the 
<  ondition.s  of  (.h«  award  letter  fhe 
Educalioi:  Uepartrnwnt  General 
Administ.-ative  Regulations,  fEDGAR) 
34CFRp«rt«74,  75.  76,  77,  79.  80,  81. 
82,  85  and  88  (July  1,  1992),  set  forth 
administrative  and  other  requirements. 
This  document  is  for  sale  thioiigh  the 
Superintendent  of  Document*, 
Government  Printing  OfE'  e, 
Washington,  DC  20402.  The  telephone 
number  is  (202)  783-3288  for 
subscription  information.  It  is 
recommended  that  appropriate 
administrative  officials  become  familiar 
with  the  policies  and  procedures  in  the 
EDGAR  which  are  applicable  to  this 
award.  If  a  proposal  is  recommyndeHi  for 
an  award,  the  Grants  offiuai  will 
request  certain  organizational, 
management,  and  financial  Information. 

The  following  information  on  grant 
administration  deals  with  questions  that 
project  directors  often  raise. 

General  Requirement:  Grants  and 
Cooperative  Agreements  for  Federal 
financial  assistance  are  subject  to 
certain  general  requirements,  such  as 
compliance  with  the  Qvii  Rig>ts  .^ct  of 
1964,  Title  DC  of  the  Education 
Amendments  of  1972,  the  Amenc^.TS 
with  Disabilities  Act  of  1990  and  ather 
laws  and  regulations  prohibiting 
discrimination:  drugfree  workplace 
requirements;  restrictions  on  lobbying; 
patent  and  copyright  requirements;  cost 
sharing;  and  the  use  of  U  S  flag  cATiers 
for  int^national  travel  ITiese  are 
summarized  in  the  Grant  General 
Conditions.  The  apprtjpnata  terms  arid 
conditions  will  accompany  notificjativin 
of  award. 

Prior  Approval  Requirennents  Fnor 
written  approval  from  NIFL  is  required 
for  transferring  a  significant  part  of  tie 
Center  activities;  making  a  maj  ir  change 
in  objectives  or  scope;  making  a  chars j?e 
in  the  project  director  or  level  of  eftol; 
making  rearrangements  ar  alteratio.^s 
costing  Si 0,000  or  more;  and 
transferring  funds  firom  participant 
support.  These  changes  requir«i  prior 
NIFL  approval. 

Transfer  of  Project  Director  When  a 
Project  Director  plans  to  leave  an 
institution  during  the  course  of  an 
award,  the  institution  has  tbo 
prerogative  to  nominate  a  replacement 
or  request  that  the  awara  be  terminated 
and  closed  out.  Replacement  of  the 
project  director  is  subject  to  N'TFL 
approval.  In  those  cases  where  a 


particular  project  director's 
participation  Is  integral  to  a  given 
project  and  the  origins!  and  new 
institutions  agree,  the  NIFL  will 
facilitate  a  transfer  of  the  award  and  the 
assignment  of  remaining  unobligated 
funds  to  the  project  director's  new 
institution. 

Suspension  or  Termination  of  Award. 
NIFL  grants  and  cooperative  agreements 
may  he  suspended  or  terminated  in 
accordance  with  the  procedures 
contained  in  the  Grant  General 
Conditions.  Termination  may  t)e  by 
mutual  agreement.  Termination  by 
mutual  agreement  shall  not  affect  any 
commitment  of  funds  that,  m  the 
judgment  of  the  Institute  and  the 
grantee,  had  become  firm  b-cifore  the 
effective  date  of  the  termination. 

Reporting:  In  acditjon  to  working 
closely  with  the  NIFL  Liaison,  the 
applicarit  will  be  required  to  submit  an 
annual  report  of  activities.  ThiS  ar.ni^al 
report  will  be  presented  to  the  KIFL 
staff,  the  National  Institute  Aav.sory 
Board  and  Interagency  Group.  Detailed 
specifications  for  the  annual  report  will 
be  provided  to  the  Center  within  3 
months  after  the  award  For  plarming 
purposes,  the  applicant  n:ay  assume 
that  the  following  information  wii!  be 
provided: 

•  Prciectfs)  Title 

•  Protect  At)str8ct 

A  concise  aan^live  describing  in  lavTnan's 
language  tne  suDject.  purpo«e8.  methods, 
expocted  outcnmtis  (ir.ctud.iig  produclsi.  and 
s.gxiif.cance  of  the  pro'ect 

•  Significant  Products 

A  list  of  significant  pnr-ducts  Us  describK?d 
m  the  applicant]  a.sscn.iated  wiui  ihfl  Center, 
together  with  bihiiographic  information 

•  Significant  .\ccon:ph3riiTient» 

A  past-tense  ahstrad,  mat  descr.bes  the 
Center's  findings  and  accomplistunents, 
known  uses  of  these  findings  and 
arcompushments,  and  evidence  of  positive 
i.-npai  t 

The  Center  must  also  submit  the 

following  reports: 

•  Quarterly  Performance 

A  bnef  2-3  page  Tporf  of  progress  Due: 
Within  20  days  of  she  end  cf  the  Ist,  2Qd.  and 
3rd  quarter  of  eacn  vfar. 

•  .Anr.udl  i-eports  are  dr.e  within  20  davs 
of  the  end  of  the  4th  qua-iii'  except  that  the 
annual  report  for  year-3  shau  he  in  the  form 
of  a  Continuation  Applic-b'ion. 

Contents  to  be  deferroinecl  t)y  the  NIFL 
D-ue:  By  the  end  of  tne  3rd  quarter  of  year- 
3 

•  Final  Re'.x>rt 

Due;  90  days  after  the  expiration  of  or 
termination  cf  support. 

Electronic  Suhmissmn  r-f  Prt; post's 
and  Bppons:  The  NIFL  is  expionng  the 
fe-sioility  of  receiving  reports  and 
p^cposals  using  technology  that  will  be 
part  of  me  Nauonai  Uteracj  Database. 
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P'urther  information  about  this  aclivitv 
will  be  provided  bv  the  Lnstitute  during 
year  one  of  ihs  award. 

Continuation  Proposal:  Following 
year  3  of  the  award,  and  to  receive 
faiiding  for  years  4  and  5,  the  recipitnt 
IS  required  to  submit  a  continuation 
proposal.  The  proposal  should  describe 
Significant  activity  during  the  past  three 
years,  and  explain  what  will  bo 
accomplished  dxiring  the  next  award. 
This  proposal  should  also  contain 
proiectic  ns  of  work  for  the  next  year. 

Acksiowledgment  of  Support  and 
Disclaimer:  Ajq  acknowledgment  of  the 
N'IFL  support  and  a  disclaimer  must 
appear  in  publications  of  any  material, 
whether  copyrighted  or  not,  based  on  or 
developed  imder  NIFL-supported 
projects: 

This  material  is  based  upon  work 
supported  by  the  National  Institute  for 
Literacy  under  Grant  No.  (grantee  should 
enter  NIFL  grant  number). 

Except  for  articles  or  papers 
pubhshed  in  professional  journals,  the 
following  disclaimer  should  be 
included: 

Any  opinion,  findings,  and  conclusions  or 
recommendations  expressed  in  this  material 
are  those  of  the  authorfs)  and  do  not 
necessarily  reflect  the  views  of  the  National 
Institute  for  Literacy. 

Use  of  Xame  and  Intellectual 
Pmpfirty:  With  regard  to  the  funded 
entity  under  the  cooperative  agreement 
to  be  called  "The  National  Center  for 
Adult  Literary  and  Learning 
Disabilities 

(1  i  The  National  Institute  for  Literacy 
shall  re'ain  title  to  the  above  named 
entity.  The  recipient  shall  surrender  and 
cease  to  use  same  upon  request  of  the 
National  Institute  for  Literacy. 

(2)  The  recipient  shall  not  engage  the 
named  entity  in  any  activities  funded  by 
any  other  sources  wdthout  specific 
wTitten  notice  to  and  approval  from  the 
National  Institute  for  Literacy;  and 

(3)  Intellectual  property  rights  shall  be 
claimed  by  the  recipient  only  if  granted 
in  wTitmg  by  the  National  Institute  for 
Literacy 

Questions  concerning  the  use  of  tiie 
name  and  intellectual  property  shall  be 
referred  to  the  Grants  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  VVestbrook,  Director.  Ccntrects 
and  Grants.  National  Listituto  for 
Literacy,  800  Connecticut  Avenue,  NU  , 
suite  200,  Washington,  DC  20006. 
Telephone:  202-632-1500  FAX:  202- 
6,32-1512.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  2G2-632-1529  between 
tne  hours  Sam  and  5  p.m.,  Eastern 
time,  Monday  through  Friday. 


SUPf>l.EMENTARY  NFORMATON 
I.  Background 

Sotiona!  Institute  for  Literacy:  In  1990 

the  President  and  the  Nation's 
Governors  adopted  Na:.cnal  Education 
goals  that  incluiit>c  an  a:'"r':,':ou8  agenda 
for  adult  Lterac}'  £i:d  .u'e-iorig  learning. 
CrOfil  Five  states  that: 

By  the  v^ar  200C  p-.p--.  al'..'  .American 
will  be  i'.tpmtti  and  w.,.  ;H>wess  tie 
kuowiedgp  and  skills  r.&cessary  to  compete  in 
a  global  economy  and  exercise  the  rights  and 
respKjnsibilities  of  citizenship. 

To  further  the  goal  of  improving 
literacy  in  the  United  States  the 
Congress  passed  Pub.: >  Uh  102-73,  the 
National  Literacy  Act  of  1991,  which  is 
the  first  piece  of  national  legislation  to 
focus  exclusively  on  hteracy.  The 
overall  intent  of  the  Act,  as  stated,  is: 

To  enhance  the  literacy  and  basic  skills  of 
adults,  to  ensure  that  all  adults  in  the  United 
States  acquire  the  basic  skills  necessary  to 
function  effectively  and  achieve  the  greatest 
possible  opportunity  in  their  work  and  in 
their  lives  and  to  strengthen  and  coordinate 
adult  literacy  programs. 

In  designing  the  Act,  among  the 
primary  concerns  shared  by  the 
Congress  and  literacy  stockholders  was 
the  fragmentation  and  lack  of 
coordination  among  the  many  efforts  in 
the  field  To  address  these  concerns,  the 
.^i.:t  created  the  National  Institute  for 
Literacy  to: 

(A)  Provide  a  national  focal  point  for 
research,  technical  assistance  and 
research  dissemination,  policy  analysis 
and  program  evaluation  in  the  area  of 
literacy;  and 

(B)  Facihtate  a  pooling  of  ideas  and 
expertise  across  fragmented  programs 
and  research  efforts. 

The  Act  also  provided  for  State 
Literacy  Resource  Centers  funded 
through  the  Governors'  offices  to 
provide  support  to  all  local  hteracy 
programs  and  to  act  as  reciprocal  links 
with  the  NIFL  in  a  national  support 
system  for  hteracy.  The  NIFL  will  serve 
as  the  hub  of  this  national  eH^ort  to  build 
hteracy  programs  and  delivery  systems 
that  work  for  adults  in  need.  To  achieve 
its  goals  the  NIFL  has  established  the 
following  priorities: 

Building  awareness  and  strengthening 
coordination  for  literacy  at  the  national 
level.  The  NIFL  will  work  with  the 
White  House,  Congress,  and  key  federal 
agencies  to  integrate  literacy  into  the 
national  agenda  for  achieving  key 
domestic  and  economic  goals. 

Building  literacy  capacity  at  the  State 
level.  The  NIFL  will  assist  State  efforts 
to  build  integrated  adult  learning 
systems  that  can  meet  the  needs  of  all 
adults,  primarily  through  its  links  with 


SLRfj,  T'fii-  MIL  will  focus  especially 
c!    if;;     k      HCs  to  provide  training, 
Uiiuriiiatioii  ^.i>i>emination,  and  program 
coordination  for  local  hteracy 
practitioners. 

Creating  a  national  research  agenda 
for  literacy.  The  Institute  will  assess  the 
extent  of  our  oollective  knowledge  about 
how  adults  learn  and  bow  best  to  serve 
them,  and  will  develop  a  collaborative 
research  effort  to  extend  that 
knowledge. 

Estabhshing  an  information  and 
telecommunications  system  for  literacy. 
The  NIFL  will  create  an  information  and 
electronic  communications  system  that 
{>ermit8  it  to  carry  out  its  other  goals  and 
to  become  the  national  resource  on  the 
knowledge  base  in  literacy. 

IL  Mtxaiiudeofthe  U»ue 

In  creating  the  National  Literacy  Act 
of  1991,  Congress  demonstrated  its 
concern  about  the  high  costs  that  accrue 
to  the  nation  as  a  whole  when  so  many 
people  are  unable  to  achieve  their  full 
potential  because  of  hmited  literacy 
skills.  The  Literacy  Act  estimates  that  30 
milUon  adults  may  fit  into  this  category 
and  that  the  estimated  costs  to  the 
nation  are  upwards  of  $250  billion  per 
year.  There  is  a  growing  awareness  that 
many  Americans  with  literacy  problems 
may  in  fact  have  learning  disabilities 
which  are  causing  or  intensifying  their 
literacy  problems. 

As  is  tne  case  with  literacy  needs, 
learning  disabilities  are  "invisible."  and 
developing  a  universally  acceptable 
definition  has  been  a  difficult  and 
controversial  process.  In  1987,  the 
Interagency  Committee  on  Learning 
Disabihties  offered  the  following 
definition: 

Learning  disabilities  is  a  generic  term  that 
refers  to  a  heterogeneous  group  of  disorders 
manifested  by  significant  difficulties  In  the 
acquisition  and  use  of  listening,  speaking, 
reading,  writing,  reasoning,  or  mathematical 
abilities  or  of  social  skills.  These  disorders 
are  intrinsic  to  the  individual  and  presumed 
to  be  due  to  central  nervous  system 
dysfunction.  Even  though  a  learning 
disability  may  occur  concurrently  with  other 
handicapping  conditions  (e.g.,  sensory 
impairment,  mental  retardation,  social  and 
emotional  disturbance),  with 
socioenvironmental  Influences  (e.g.  cultural 
differences,  insufficient  or  inappropriate 
Instruction,  psychologic  fectors],  and 
especially  attention  deficit  disorder,  all  of 
which  may  cause  learning  problems,  a 
learning  disability  is  not  the  direct  result  of 
those  conditions  or  influences. 

While  we  do  not  know  what 
percentage  of  adults  with  hteracy  needs 
have  learning  disabilities,  there  is 
widespread  agreement  that  the  number 
of  adult  hteracy  students  with  learning 
disabihties  is  substantial  and  that  the 
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provision  of  ateracy  srrv.ces  ;  - 
ser.ously  affect»d  by  this  overL;p 
Strong  mdicaUons  of  the  ';onn.rtaion 
between  literary  problems  ana  leannrg 
disabilities  can  be  fou-^.  i  :n  tr:-'  data  uf 
mary  related  5aids 

Cunvnt  Stateaf  Kno<^'ie'ige  There  is 
widespreaa  agreerrier.t  ar.Oiit  t:.e  n^*<i 
forsiinple.  inexpensive,  ".  a.;dn'w: 
screening  devces  to  lat^nti^'  .•■-in;.':.., 
disabili'ies  m  adults.  At  prBSfci.'.  u'eidLy 
practitur.ti"  ^  >:\erally  have  two  choices 
in  types  cf  i.-:r"t"n;na  t«5l«  each  wi»h 
senous  drawb^cis 

1-  M(x!(-;s  tr.a'  q:f-  -^r-as  v-  i:,  i 
t,;m»-<:or';^;;:.:'',ii:  wr.i;X  l.iruls  L^'^u 
uii^*'.  '  r  rr  .■.:   .ter'cy  providers  and 
their  c :  t^nts. 

2  Smell-scale,  i^rit'-'t^l  'iic^'-.i  i:i..t 
are  not  ac^  e:*-  '  'is  valid  by  many 
m'stitulions  tt'iU  programs. 

With  regard  to  iiuitructional  models, 
there  is  also  widespread  a^reerent 
about  the  need  to  kno'^  t.;  .-^  dLx^ut 
what  w  rics  >  th  W-.      :    Duiations. 
Some  of  t^ie  p'  ''entiil  diiiicuities  in 
identif-, mt  t> -'  pra  'ices  for  adults  with 
!.3arning  liia",  .;  les  a'"  "si-^e-^'ed  by 
pes*  reswar'b  on  sh 


children.  In  r.s  l^*-< 

;iCa' 

led.c 


r-r  "^  a. I  -ii     . 


If  p:-cg:i:r.3  for 
«i4uest  for 
» vs.opinent  of 

lea.at.jn  u'  li-aiiv-  :  -r  cnildren  with 
learning  disaoiliues,  the  National 

Lnsf^u'e  for  Chii-J  Health  and  Human 
I>;vf  1;  pm^^nt  '*-.Ii"rT,~*;    ■■'.'.:: a 

[»epartT,-?n*  ■,:':'-..    ::  /.■■;C  ':V 'Vi:: 

SriPr'ices  rnai. ■:•?!  s'st^.n.'^";"^  "ha'  d:s 
likely  to  hold  Iran  for  dc:..!i>  a-;  well: 
'  Kdwbw  of  LTie  hter&t  ^rv  -«  d  ■  -^d  to 
*    *    *  learning  disabilities  5. ^^  St  that 
no  singip  t'«<''trrent  intervention 
eopioacii  cr  nie..  a  is  likely  to  yield 


clinically  significant  long  term 
therapeutic  gains  in  heterogeneous 
groups  of  LD  children.  Likewise,  even  in 
homogeneous  groups  •  *   'members 
differ  significantly  in  their  development 
of  requisite  skills  •   *   *  This  suggest." 
that  not  all  children  fw:  i  to  develop  oral 
and  written  language  ski.Is  for  me  same 
reasons  and,  as  such,  will  not  respond 
equally  well  to  the  sane  treatment  or 
multi-modahty  approof  h 
Unfortunately,  to  tnif    nere  exists  s<  aitt 
sdentific  support  for  trie  use  of 
particular  treatment/inter,  end  or  s  or 
combinations  of  treatment  witn  d/ferent 
types  of  oral  or  written  languaRt* 
disabilities." 

Some  of  the  reasons  identified  by 
NICHD  for  the  lack  of  valid  information 
about  remediation  for  learning 
disabilities  include— 

(1)  Faulty  definition  of  learning 
disabilities, 

(2)  Lack  of  isolation  of  learning 
disabilities  vis  a  vis  other  factors. 

(3)  Poorly  described  and  defined 
treatment  models,  and  faulty 
explanation  of  treatment  model 
development. 

(4)  Snort  duration  of  both  service 
delivery  and  tracking  of  impact, 

(5)  Failure  to  account  for  impact  of 
other  interventions,  including  niMi^al 
interventions,  and 

(6)  Failure  to  evaluate  differences  in 
retention  rates  for  those  who  wr'b 
maintained  in  specialized  tra.r  ri<  and 
those  who  transferred  to  a  n,  re 
generalized  educational  setti.K 

However,  faulty  research — ^)r  '.>*  lack 
of  research  altogrther— does  not  sp«ak 
to  the  quality  of  the  treatment.  There  are 


models  currently  m  use  for  screening 
and  remediation  of  learning  disabilities 
that  rjin  be  described  as  "t)«nst 
practices."  These  provide  a  point  of 
departure  for  beginning  tiie  effort,  to 
help  literacy  practitioners  incorporate 
the  treatment  of  learning  disahdities 
into  service  delivery. 

Instructions  for  Fjifixnated  Fublir 
Reporting  Burden.  I  naer  terms  if  'ne 
Pap«''rv.-orit  Red'ut.lion  Art  cf  r*«0  as 
amend-d.  and  the  re<?u!at:ons 
impiementtn^t  Lhe  Act,  the  Noticed 
Institute  for  Literacy  invites  comments 
on  the  public  reportinR  burden  In  this 
:  odection  cf  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  'r  nvtirage  120 
hours  per  rtjspons**.  m^  li.  '.::  w  ">■  'dne 
for  revi^v.-mg  instni'.i;  )p'i  tr'-.-'.:,,-',^^ 
existing  da*a  sou'<-(>s  ;^«L',"-irk:  sc-1 
disseminating  tne  dir.:  r^^'ded   art  .1 
completing  and  revitwing  'he  , :.  ,:i»iCtion 
of  information.  You  may  send 
comments  regarding  thi.s  burden 
estimate  or  any  oihdr  ar-ped  of  '.^.is 
collection  of  mforrnatiiin,  including 
suggestions  for  redu.jrg  this  bui-den  to 
the  National  Institute  for  Literacy,  a.nd 
the  Office  of  Mana;rHn-,ent  ^nd  Buds-t, 
Papervv^ork  Reduction  Prc'ic-ct, 
Washington,  DC  20503. 

(Information  coilecticn  approved  under  0MB 
control  n'Jin'r>^r  3200-0019  E-xpiration  date: 
lune  1994) 

Prt>^»ni  .-Vutlionfy:  20  U.S.C  1213c. 
Lihan  Dorka. 
Ac'-^n:  ':\'er:rn  Dirertor. 
mi-ING  :oo€  iC&S^^-H 
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FEDERAL  ASSISTANCE 


OMB  Approval  No.  01M-004J 
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Instructions  for  (he  SF  -Ul 

T  ^  ,  s  d  :>:^r.Ji^:d  form  used  by 
u  r   '  ants  as  a  required  facesheet  for 
prf>i:  plications  and  applications 
suDrr.itted  for  Federal  assistance.  It  will 

he  used  r\  PV'dfra:  d^*''"-   '?s  to  obtain 
appliia-i  certification  tndt  States  which 
^j^t-  -established  a  review  and  comment 
prore  :,.-f^  ,n  'espor.se  !o  Executive 
O-de-  :;  ~2  and  have  selected  the 
;;rog'  •  :  •  j  be  included  in  their  process. 
^dve  ^e-  .;. --nan  opportunity  to 
-p\  f  A  :>>  Tualicant's  submission. 


Item 
7. 

8. 


Item 

1. 
2. 


Entry 

Self-explanatory.  ' 

Date  application  submitted  to  Federal 
agency  (or  Stale  if  applicable)  &  appli- 
cant's control  number  (if  applicable). 

Slate  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal 
identifier  number.  If  for  a  new  project, 
leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete  address  ■ 
of  the  applicant,  and  name  and  telephone 
number  of  the  jjerson  to  contact  on  mat- 
ters related  to  this  application. 

Enter  Employer  Identification  Number  (EIN) 
•8  assigned  by  the  Internal  Revenue  Serv- 
ice. 


10. 


11. 


12. 

13. 
14. 


Entry 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  Appropri- 
ate letler(s)  in  the  space(s)  provided: 

— "New"   means   a   new   assistance   award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/ budget  period  for  a 
project  with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Fed- 
eral Government's  financial  obligation  or 
contingeni  liability  from  an  existing  obli- 
gation. 

Name  of  Federal  agency  from  which  assist- 
ance is  being  requested  with  this  applica- 
tion. 

Use  the  Catalog  of  Federal  Domestic  Assist- 
ance number  and  title  of  the  program 
under  which  assistance  is  requested. 

Enter  a  brief  descnptive  title  of  the  project. 
If  more  than  one  program  is  involved,  you 
should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropnate  (e.g.,  construc- 
tion or  real  property  projects),  attach  a 
map  showing  project  location.  For  preap- 
plications.  use  a  separate  sheet  to  provide 
a  summary  description  of  this  project. 

List  only  the  largest  political  entities  affect- 
ed (e.g..  Slate,  counties,  cities). 

Self-explanatory. 

List  the  applicant's  Congressional  District 
and  any  District(s)  affected  by  the  pro- 
gram or  project. 


Item 
15. 


16. 


17. 


18. 


Entry 

Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind  contri- 
butions should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result 
in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change. 
For  decreasf'S.  enclose  the  amounts  in  pa- 
rentheses If  both  basic  and  supplemenlH 
amounts  are  included,  show  breakdown 
on  an  attached  sheet.  For  multiple  pro- 
gram funding,  use  totals  and  show  break- 
down  using   same   categories   as   item   15 

Applicants  should  contact  the  Stale  Single 
Point  of  contact  (SPOC)  for  Federal  Execu- 
tive Order  12372  to  determine  whether  the 
application  is  subject  to  the  'State  inter- 
governmental review  process. 

This  question  applies  to  the  applicant  orga- 
nization, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of 
debt  include  delinquent  audit  disallow- 
ances, loans  and  taxes. 

To  be  signed  by  the  authorized  representa- 
tive of  the  applicant.  A  copy  of  the  gov 
eming  body's  authorization  for  you  to  sign 
this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of 
the  application.) 
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This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidehnes  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A.  B.  C,  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case,  Sections 
A,  B.  C,  and  D  should  provide  the  budget 
for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the 
need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All 
aplications  should  contain  a  breakdown 
by  the  object  class  categories  shown  in 
Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  sinf^lc 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or 
activity,  prepare  a  separate  sheet  for 
eych  program  requiring  the  breakdown. 
Additional  sheets  should  be  used  when 
one  form  does  not  provide  adequate 
space  for  all  breakdown  of  data 
required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should 
provide  the  summary  totals  by 
programs. 


Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Columns  (a)  and  (b),  enter  in  Columns 
(e),  (f).  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instruction's  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  Columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e).the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount{s)  in 
Column  (g)  should  not  equal  the  sum  of 
arnounls  in  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines 
1-4,  Column  (a).  Section  A.  When 
additional  sheets  are  prepared  for 
Section  A,  provide  similar  column 
headings  on  each  sheet.  For  each 
program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both 
Federal  and  non-Fed«ral)by  object  class 
categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a 
to  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for 
new  grants  and  continuation  grants  the 
total  amount  in  column  (5),  Line  6k, 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g),  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  (1)- 


(4),  Lme  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7— Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project.  Do  not  add  or  subtract 
this  amount  from  the  total  project 
amount.  Show  under  the  program 
.  narrative  statement  the  nature  and 
source  of  income.  The  estimated  amount 
of  program  income  may  be  considered 
by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
States  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e) — Enter  totals  of  Columns 
(b).  (c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Line  16-19 — Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
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s_ippi^"T^->r.'<^;  '.o  funds  f-ir  ''r\p  current 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (bHe)-  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  accordingly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21— Use  this  space  to  explain 
amounts  for  individual  direct  object- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22 — Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  or  comments  deemed 
necessary. 

A  ssiiranrf"-— V'jn-Constnjriion 
Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  lo  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant: 

1.  Has  the  legal  authority  lo  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
through  any  authorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  timeframe  after 
receipt  of  approval  of  the  awarding 
agency. 


5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of  1970 
(42  U.S.C.  §§  472&-4763)  relating  to 
prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the 
nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(P.L.  88-352)  which  prohibits 
discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  H  1681-1683.  and 
1685-1686),  which  prohibits 
discrimination  or.  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  $  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §5  6101-6107),  which  prohibits 
discrimination  on  the  basis  of  ag^;  (e) 
the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (PL.  92-255).  as  amended, 
relating  to  nondiscrimination  on  the 
basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-616), 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  oralcholism;  (g)  §§  523 
and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290dd-3  and  290ee-3). 
as  amended,  relating  to  confidentiality 
of  alcohol  and  drug  abuse  patient 
records;  (h)  Title  VIII  of  the  Civil  Rights 
Act  of  1968  (42  U.S.C.  S  3601  et  8eq.|,  as 
amended,  relating  to  nondiscrimination 
in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  stalute(8) 
under  which  application  for  Federal 
assistance  is  being  made;  and  (j)  the 
requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  S§  1501-1508 
and  7324-7328)  which  limit  the  political 


activities  of  pmpluyppg  whnsp  prinr 'pai 
emplovment  activities  are  funded  :n 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40 
U.S.C.  §S  276a  to  276a-7),  the  Copeland 
Act  (40  U.S.C.  §  276c  and  18  U.S.C. 

§  874).  and  the  Contract  W  ork  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
§S  327-333)  regarding  labor  standards 
for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 
of  environmental  quality  control 
measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L 
91-190)  and  Executive  Order  (EO)  11514; 
(b)  notification  of  violating  facilities 
pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  §§  1451  et  seq):  (f) 
conformity  of  Federal  actions  of  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  5  7401  et 
seq.);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  (P.L  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973.  as 
amended,  (P.L  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 
§§  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act 
of  1966,  as  amended  (16  U.S.C.  470).  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research. 
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development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544, 
as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §§  4801  et  seq.)  which  prohibits 
the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  of  1984, 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 


Siginature  of  Authorized  Certifying  Offlcial 


Title 


Applicant  Organization 

7  


Date  Submitted 

Certifications  Regarding  Lobbying; 
Ilebarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements 

Applicants  should  refer  to  the 
regulations  cited  below  to  determine  the 
certification  to  which  they  are  required 
to  attest.  Applicants  should  also  review 
the  instructions  for  certification 
included  in  the  regulations  before 
completing  this  form.  Signature  of  this 
form  provides  for  compliance  with 
certification  requirements  under  34  CFR 
Part  82,  "New  Restrictions  on 
Lobbying,"  and  34  CFR  Part  85. 
"Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)."  The 
certifications  shall  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement. 

1.  Lobbying 

As  required  by  Section  1352,  Title  31 
of  the  U.S.  Code,  and  implemented  at  34 
CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over 
SI 00.000,  as  defined  at  34  CFR  Part  82, 
Sections  82.105  and  82.110,  the  applicant 
certifies  that: 


(a)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  the  making  of  any  Federal  grant, 
the  entering  into  of  any  cooperative 
agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  grant  or 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  grant  or  cooperative 
agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form- 
LLL,  "Disclosure  Form  to  Report 
Lobbying."  in  accordance  with  its 
instructions; 

(c)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subgrants,  contracts  under  grants  and 
cooperative  agreements,  and 
subcontracts)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

2.  Debarment,  Suspension,  and  Other 
Responsibility  Matters 

As  required  by  Executive  Order  12549, 
Debarment  and  Suspension,  and 
implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary 
covered  transactions,  as  defined  at  34 
CFR  Part  85,  Sections  85.105  and 
85.110— 

A.  The  applicant  certifies  that  it  and 
its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year 
period  preceding  this  application  been 
convicted  of  or  had  a  civil  judgment 
rendered  against  them  for  commission  of 
fraud  or  a  criminal  offense  in  connection 
with  obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged 


by  a  governmental  entity  (Federal,  State, 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification:  and 

(d)  Have  not  within  a  three-year 
period  preceding  this  application  had 
one  or  more  public  transactions 
(Federal.  State,  or  local)  terminated  for 
cause  or  default:  and 

B.  Where  the  applicant  is  unable  to 
certify  to  any  of  the  statements  in  this 
certincation.  he  or  she  shall  attach  an 
explanation  to  this  application. 

3.  Drug-Free  Workplace  (Grantees  Other 
Than  Individuals) 

As  required  by  the  Drug-Free 
Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart 
F.  for  grantees,  as  defined  at  34  CFR  Part 
85,  Sections  85.605  and  85.610— 

A.  The  applicant  certifies  that  it  will 
or  will  continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition: 

(b)  Establishing  an  on-going  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining 
a  drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs:  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a 
copy  of  the  statement  required  by 
paragraph  (a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a) 
that,  as  a  condition  of  employment 
under  the  grant,  the  employee  will — 

(1)  Abide  by  the  terms  of  the 
statement:  and 

(2)  Notify  the  employer  in  writing  of 
his  or  her  conviction  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar 
days  after  such  conviction: 

(e)  Notifying  the  agency,  in  writing, 
within  10  calendar  days  after  receiving 
notice  under  subparagraph  (d)(2)  from 
an  employee  or  otherwise  receiving 
actual  notice  of  such  conviction. 
Employers  of  convicted  employees  must 
provide  notice,  including  position  title, 
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CSA  R^-k^MPd!  Office  Building  No.  3). 
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sha!!  .H' ^.iip  ':-)€  ..ierufication 
nuir.bi-r's     f  ►'-i  ^  rfi'ected  grant: 

(f!  JHK.r.ji    "p  ,  :'     ri  following  actions, 
\«.Mh:n  '(}  -d,-'-,,:  1-  ::iys  of  receiving 
r    '  ,p  .r. .^^  s .:  f  <i,-<uraph  (d)(2),  with 
.  spp  '  *o  any  employee  who  is  so 
CiJr.v;L:ed — 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973.  as  amended; 
or 

(2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b),  (c).  (d).  (e),  and  (f). 

B  The  grantee  may  insert  in  the  space 
provided  below  the  si!e{s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  gnmt: 

Place  of  Performance  (Street  address, 
city,  county,  state,  zip  code) 


Check  D  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Dnig-Free  Workplace  (Grantees  Who 
Ae  Individuals) 

As  required  by  the  Drug-Free 
Workplace  Act  of  1986.  and 
implemented  at  34  CFR  Part  85,  Subpart 
F,  for  grantees,  as  defined  at  34  CFR  Part 
85,  Sections  85.605  and  85.610— 

A.  As  a  condition  of  the  grant,  I  certify 
that  I  will  not  engage  in  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity 
with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug 
offense  resulting  from  a  violation 
occurring  during  the  conduct  of  any 
grant  activity.  I  will  report  the 
conviction,  in  writing,  within  10 
calendar  days  of  the  conviction,  to: 
Director,  Grar.ts  and  Contracts  Service. 
U  S  Department  of  Education.  400 
Mar>  land  Avenue.  S.W.  (Room  3124, 
CSA  Regional  Office  Building  No.  3), 
Washington.  DC  20202-4571.  Notice 


shall  include  the  identification 
numberfs)  of  each  aRected  grant. 


As  the  duly  authorized  representative  of  the 
applicant,  i  hereby  certify  that  the  applicant 
will  comply  with  the  above  certifications. 


Name  of  Applicant 


PR/Award  Number  and/or  Project  Name 


Printed  Name  and  Title  of  Authorized 
Representative 


Signature 


Date 

Certification  Rfv^irtii'  _  !>ebarmfnt. 
Suspension.  Ineligibility  aod  Volu)!tar\ 
Exclusion — Lower  Tier  Covered 
Transactions 

This  certification  is  required  by  the 
Department  of  Education  regulations 
implementing  Executive  Order  12549. 
Debarment  and  Suspension,  34  CFR  Part 
85,  for  all  lower  tier  transactions 
meeting  the  threshold  and  tier 
requirements  stated  at  Section  85.110. 

Instructions  for  Certification 

1.  By  signing  and  submitting  this 
proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification 
set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon 
which  reliance  was  placed  when  this 
transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower 
tier  participant  knowingly  rendered  an 
erroneous  certification,  in  addition  to 
other  remedies  available  to  the  Federal 
Government,  the  department  or  agency 
with  which  this  transaction  originated 
may  pursue  available  remedies, 
including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier 
participant  shall  provide  immediate 
written  notice  to  the  person  to  which 
this  proposal  is  submitted  if  at  any  time 
the  prospective  lower  tier  participant 
learns  that  its  certification  was 
erroneous  when  submitted  or  has 
become  erroneous  by  reason  of  oidnged 
circumstances. 

4.  The  terms  "covered  transaction," 
"debarred."  "suspended,"  "ineligible." 
"lower  tier  covered  transaction," 
"participant."  "person."  "primary 
covered  transaction."  "principal," 
"proposal,"  and  "voluntarily  excluded," 
as  used  in  this  clause,  have  the 
meanings  set  out  in  the  Definitions  and 
Coverage  sections  of  rules  implementing 


Executive  Order  12549,  You  may  contact 
the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a 
copy  of  those  regulations. 

5.  The  prospective  lower  tier 
participant  agrees  hv  Submitting  'his 
proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it 
shall  not  knowingly  enter  into  any  lower 
tier  covered  transaction  with  a  person 
who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered  transaction. 
unless  authorized  by  the  department  or 
•gency  with  which  this  transaction 
originated. 

6.  The  prospective  lower  tier 
participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the 
clause  titled  "Certification  Regarding 
Debarment,  Suspension.  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,"  without 
modification,  in  all  lower  tier  covered 
transactions  and  in  all  sohciiations  for 
lower  tier  covered  transactions. 

7.  A  participant  in  a  covered 
transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower 
tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or 
volimtarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant 
may  decide  t.he  method  and  frequency 
by  which  it  determines  the  eligibility  of 
its  principals.  Each  participant  may,  but 
is  not  required  to,  check  the 
.N'onprocurement  List. 

8.  Nothing  contained  in  the  foregoing 
shall  be  construed  to  require 
establishment  of  a  system  of  recotxJs  in 
order  to  render  in  good  faith  the 
certification  required  by  this  clause.  TTie 
knowledge  and  information  of  a 
participant  is  not  required  to  exceed 
that  wtuch  is  normally  possessed  by  a 
pnjdent  person  in  the  ordinary  course  of 
business  dealinss. 

9.  ELxcept  for  transactions  authonzed 
under  parag.'^aph  5  of  these  mstnictians, 
if  a  participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tjer 
covered  transaction  with  a  person  who 
is  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation 
in  this  transaction,  m  addit.on  to  other 
remedies  available  to  tne  Federal 
Government,  the  department  or  agency 
with  which  this  transaction  originated 
may  pursue  available  remedies, 
including  suspension  and /'or  debarment. 

Certification 

(1)  The  prospective  lower  tier 
participant  certifies,  by  submission  of 
this  proposal,  that  neither  it  nor  its 
pnncipais  are  presently  debarred, 
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suspendt'Li,  prufxtsf^u  lor  i:.-t>H!mpnt, 
dt'clarfni  inc-ligittip,  ;ir  \  ■  :,,r*,'iriU 
exciaded  from  partic  'pniu.u  m  ;his 
transaction  by  any  KcJcra.  ^epartnient 
or  agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Name  of  Applicant 


PR/ Award  Number  and/or  Pro;  ?ct  Name 


Printed  Name  and  Title  of  Authorized 
Representative 


Signature 


Date 

Instructions 
Disclosure  fi 


•■t  {  ..'-npietion  of  Sf-LLL, 
1  (hi  t.ing  Activities 


This  disclosure  form  shall  be 
completed  by  the  reporting  entity, 
whether  subawardee  or  prime  Federal 
recipient,  at  the  Initiation  or  receipt  of  a 
covered  Federal  action,  or  a  material 
change  to  a  previous  filing,  pursuant  to 
title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any 
lobbying  entity  for  influenci-ig  or 
attemptmg  to  influence  an  o'Ticer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  a 
covered  Federal  action.  Use  the  SF-LLL- 
A  Continuation  Sheet  for  additional 
information  if  the  space  on  the  form  is 
inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implementing  guidance  published  by  the 
Office  of  Management  and  Eudget  for 
additional  information. 

1.  Identify  the  type  of  cove-red  Federal 
action  for  which  lobbying  activity  is 
and/or  has  been  secured  to  influence 
the  outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered 
Federal  action. 


3.  Identify  the  opproprsdtp 
classification  nf  this  report.  !f  iius  iS:  a 
followup  report  i.n\}^e<i  ;  \  n  'material 
change  tr  *hf  ir/'urmatiuii  previously 
reported,  ^rtcr  he  year  and  quarter  in 
which  the  cnange  occurred.  Enter  the 
date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city, 
state  and  zip  code  of  the  reporting 
entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate 
classification  of  the  reporting  entity  that 
designates  if  it  is,  or  expects  to  be,  a 
prime  or  subaward  recipient.  Identify 
the  tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  Ist  tier. 
Subawards  include  but  are  not  limited 
to  subcontracts,  subgrants  and  contract 
awards  under  grants. 

5.  If  the  organization  filing  the  report 
in  item  4  checks  "Subawardee",  then 
enter  the  full  name,  address,  city,  state 
and  zip  code  of  the  prime  Federal 
recipient.  Include  Congressional  District, 
if  known. 

6.  Enter  the  name  of  the  Federal 
agency  making  the  award  or  ioan 
commitment.  Include  at  least  one 
organizational  level  below  agency  name, 
if  known.  For  example.  Department  of 
Transportation,  United  States  Coast 
Guard. 

7.  Enter  the  Federal  program  name  of 
description  for  the  covered  Federal 
action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative 
agreements,  loans,  and  loan 
commitments. 

ft.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the 
Federal  action  identified  in  item  1  (e.g., 
Request  for  Proposal  (RFP)  number 
Invitation  for  Bid  (IFB)  number  grant 
announcement  number,  the  contract, 
grant,  or  loan  award  number;  the 
application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where 
there  has  been  an  award  or  loan 
commitment  by  the  Federal  agency, 
enter  the  Federal  amount  of  the  award/ 
loan  commitment  for  the  prime  entity 
identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address, 
city,  state  and  zip  code  of  the  lobbying 


enbty  engaged  by  the  reporting  entity 
identified  in  item  4  to  influence  the 
covered  Federal  action. 

(b)  Enter  the  full  names  of  the 
individual(s)  performing  services,  and 
include  full  address  if  different  from  10 
(a).  Enter  Last  Name,  First  Name,  and 
Middle  Initial  (MI). 

Enter  the  amount  of  compensation 
paid  or  reasonably  expected  to  be  paid 
by  the  reporting  entity  (item  4]  to  the 
lobbying  entity  (item  10).  Indicate 
whether  the  payment  has  been  made 
(actual)  or  will  be  made  (planned). 
Check  all  boxes  that  apply.  If  this  is  a 
material  change  report,  enter  the 
cumulative  amount  of  payment  made  or 
planned  to  be  made. 

12.  Check  the  appropriate  box(ea). 
Check  all  boxes  that  apply.  If  payment 
is  made  through  an  in-kind  contribution, 
specify  the  nature  and  value  of  the  in- 
kind  payment. 

13.  Check  the  appropriate  box(es). 
Check  all  boxes  that  apply.  If  other, 
specify  nature. 

14.  Provide  a  specific  and  detailed 
description  of  the  services  that  the 
lobbyist  has  performed,  or  will  be 
expected  to  perform,  and  the  date(s)  of 
any  services  rendered.  Include  all 
preparatory  and  related  activity,  not  just 
time  spent  in  actual  contact  with 
Federal  officials.  Identify  the  Federal 
official(s)  or  employee(s)  contacted  or 
the  officer(s),  employee(?),  or  Member(8) 
of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A 
Continuation  Sheet(9)  is  attached. 

16.  The  certifying  official  shall  sign 
and  date  the  form,  print  his/her  name, 
title,  and  telephone  number. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (0348- 
0046),  Washington,  D.C  20503. 
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DEPARTMENT  OF  TRANSPORT ATJON 

F»d«ral  Av1«tion  Administration 

14CFPPaf110«  I 

[Dock*)  No  25853;  Am<tt.  »4c    ■  0^-6] 

RIN2UO-A014  1 

Sacu-' y  Dir»ctiva«  and  Int.-malio.i 
Circulars 

AGENCY:  Federal  Aviation 

Adn;.r..stration,DOT. 

ACTVDs:  Disposition  of  comrrents  to  finel 

rjle 


SUMfc;,\pv;  On  July  6. 1989.  the  Federal 

Adrr ,     >tration  (F.\A)  issued  a  final  rule 
prov  '  m  for  the  issuance  of  Security 
Din*^"  .  i>  and  L formation  Circulars  as 
mean>    !'  iiss<?r;iinat;ng  information 
conrn-:   -g  threats  against  civil  aviation 
(54  FF  .3982;  July  10. 1989).  The  final 
rult?  w^s  effective  on  July  10,  1989; 
however,  the  FAA  invited  public 
corr.r^.f  :'s  on  the  final  rule  until  August 
9,  nr  >  Although  the  FAA  has 
deten-:  iied  that  there  is  no  need  for  any 
arntir.a.-'.ent  to  the  final  rule  as 
originally  issued,  this  document 
responds  to  the  comments  SLibmitted  by 
the  puLlic. 

A003ESSES:  The  complete  docket  for  the 
final  rule  on  Security  Directives  and 
Infomiation  Qrculars  may  be  examined 
at  the  -  -^deral  .\viation  Administration, 
Office  .,f  the  Chef  Counsel  (AGG-10). 
Rules  L'ocket,  ro-rr  Q15-G.  800 
Lndep-'^'r"!!:  h  A.  ■    ve  S*A  , 
VVash.,,,^tv,.;.,  DC  2:,591,  weekdays 
(excfp'  FtKieral  hohdays)  between  8:30 
a.m.  an  '  5  p  tr. 

FOR  ruHTHER  INFORkATlOW  CaVTACT; 
Craig  S'.er.  Offio:  of  Civil  Aviation 
Secun'v  f^jlicy  and  Planning  (ACP- 
110),  {-ttderai  Aviation  Administration. 
300  Indt-pendence  Av»nue  SW., 
Wash.nctDn,  DC  20591;  telephone  (202) 
267-'54'.l 

8UPPt£WENTA9Y  iHf  Of^UAT^.'H: 

Backy.rcund  ! 

Ch;  Apni  3. 1989,  the  Department  of 
Transportation  announced  civil  aviation 
secuniy  initiatives  designed  to  protect 
passen^jers  and  cr^^'wrnembers  traveling 
on  US  air  carriers.  Among  these 
initiatives  was  a  commitment  to 
establish  a  mandatory  Security  Directive 
systai.'-.  The  initiatives  were  necessary 
b«cau,>;e  of  the  dramatic  increase  In 
interr-'ional  terrorism  since  1971,  the 
ye<iT  tj  n  F.A.^  s  Civil  Aviation  Security 
Progra.-  was  estdr-Iished.  In  December 
of  1968,  Pan  Amtrican  World  Airways 
(P=in  A.~i)  Flight  103  was  destroyed  by 
e  ttrro,-  St  bomb  ov'..-:  Lockerbia, 


UMI 


Scotland,  illaMrating  the  vulnerability 
oicnvil  aviation  to  terrorist  acts 

Whan  the  F.A>\  leam.s  through  its 
analysis  of  ciassifiad  and  ancla^sified 
information,  of  critical  threats  against 
civil  aviation,  it  is  crucial  that  the 
information  and  any  appropriate 
countenneasures  be  dissen: mated  xs 
soon  as  possible  to  air  earner  secunty 
personnel.  For  this  reason,  the  FAA 
decided  that  a  system  that  would 
significantly  improve  the  capabiL  :■  to 
disseminate  critical  threat  infonr. aucn 
quickly  and,  when  necessary  eVn  ish 
mandatory  security  counteriTieas  .r  •,. 
was  needed. 

On  July  6, 1989,  the  F.AA  issued  a 
final  rule  that  established  a  system  tar 
the  issuance  of  Security  Directives  and 
Information  Circulars  (54  FR  28982  luly 
10, 1989).  Prior  to  the  issuance  o!  tins 
rule,  notification  of  threats  against  civil 
aviation  was  made  Ihrou^  Security 
Bulletins  that  discussed  both  general 
security  concerns  and  specific  threats. 
Air  carriers  were  not  required  to 
acknowledge  receipt  of  Security 
Bulletins  or  to  comply  with  the 
countermeasures  recommended  in 
them.  The  rule  provides  that  Security 
Directives  will  be  used  to  notify  U.S.  air 
carriers  of  specific  credible  threats 
against  civil  aviation  and  will  set  fortii 
mandatory  countermeasures  to  be 
implemented  by  the  carriers.  The  rule 
requires  air  carriers  to  acknowledge 
receipt  of  Security  Directives  and  to 
notify  the  FAA  of  how  they  have 
implemented  the  FAA-prescnbed 
countermeasu/es.  It  is  the  FAA  s  p(  iicy 
to  ensure  that  ail  specific,  citidib.f 
threats  against  any  aircraft  are 
completely  resolved  before  that  aircraft 
is  permitted  to  take  off.  The  rule 
provides  that  Information  Circulars  will 
oe  used  to  notify  air  carriers  of  general 
security  concerns  for  which  the  FA. A 
will  not  prescribe  mandatory 
coimtermeasures.  In  addition.  Lb «?  rule 
prohibits  the  release  of  information 
contained  in  both  Security  Directives 
and  Information  Circulars  without  the 
prior  written  authorization  of  the 
Assistant  Administrator  for  Qvil 
Aviation  Security. 

(Since  promulgation  of  the  final  rule, 
the  Aviation  Security  hnprovement  Act 
of  1990,  Pubhc  Law  101-604.  November 
16, 1990.  (the  Act)  created  the  new 
position  of  Assistant  Administrator  ior 
Qvil  Aviation  Security  reporting 
directly  to  the  Administrator  with 
responsibilities  for  all  security  functions 
within  the  FAA  including 
implementation  and  enforcement  of  the 
Rule  on  Security  Directives  and 
Information  Circulars.  In  a  separatu 
rulemaking  action,  the  FAA  int^ruis  to 
revise  the  nomenclature  throughout  14 


CFR  part  108  to  reflect  this  change.  For 
the  sake  of  clarity,  this  notice  uses  the 
title  Assistant  Administrator  for  Qvil 
Aviation  Secrun-ty  ) 

In  order  to  protect  immediately 
passengers  and  aawmembers  traveling 
in  air  transportation  from  a  possible 
rapid  increase  in  criminal  acts  against 
rivil  avTation,  the  F.AA  df>ter?-,ined  that 
food  cause  existed  to  adopt  the  T.nal 
rule  without  pni'-r  notice  and 
f'PP^irturiity  for  public  comment  and  to 
r-ake  the  rule  effective  upon  publication 
,r'  the  Fedef  til  R«?gister.  In  accordance 
with  the  Rftgulpto^N  Policies  and 
Procedures  of  the  Department  of 
Transportation  144  FR  11034;  February 
2G,  1979),  the  FAA  invited  the  public  to 


omment  on  tne 


nile  after  it  was 


pul/ushed  m  ihp  Federal  Register.  EigiA 
comments  were  received.  No  comments 
were  received  objecting  to  the  concept 
of  disseminating  threat  information;  one 
comment  .^pprovas  of  the  rule  as  written 
and  seven  suggest  modifications. 

On  August  4, 1989,  shortly  after  the 
final  rule  was  issued,  the  President's 
CommissiLin  on  Aviation  Security  and 
Terrorism  (the  Commission)  was 
established  to  "review  and  evaluate 
policy  operations  in  connection  with 
sviation  security,  with  particular 
reference  to  the  destruction  •  *  *  of 
Pan  Amencan  VVcrid  Airways  Flight 
ic:r'  (ExeruLive  Order  12686).  The 
Ccn^imission  released  its  report  on  May 
15.  19Q0,  and  made  recommendations 
pen.aiaing  to  the  gathering  and 
dissemination  of  threat  information.  The 
recommendation?  are  as  follows: 

•  The  intelligence  and  law 
enforcement  commuiiities,  and  those 
that  receive  infofTnation  collected  or 
analyzed  by  those  communities,  should 
r**vTew  their  procedures  to  reduce  to  the 
minimium  'the  number  of  persons  with 
access  to  information  on  civil  aviation 
threats. 

•  The  U.S.  Government  should,  as  a 
matter  of  course  and  policy,  consciously 
consider  the  question  of  notification  and 
carefully  review  the  factors  outlined. 
The  Depailniant  of  S'ate,  and 
t^epartment  of  Justice,  in  close 
cooperation  with  the  Department  of 
Transponation,  should  estabUsh  a 
prcH:ess  and  a  m.echanism  by  which 
clearly  identifiable  officials  will 
consider  when  and  how  to  provide 
mtificaticn  to  the  treveiing  public. 

\S  ith  respect  to  tiie  Commission's  first 
recommendation,  iha  F,\A  concludes 
triat  its  final  rule  is  consistent  with  the 
Commission's  statam.ent.  The  rule  hmits 
distribution  of  Security  Direaives  and 
information  Circulars  to  prescribed 
personnel  and  those  with  an  operational 
need  to  know.  The  rule  also  prohibits 
disclosure  of  any  information  contained 
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in  Secunty  Dirertives  and  Information 
Circulars  without  pnor  written 
authorization  of  the  .Assistant 
Administrator  for  Civil  Aviation 
S«cunty  The  FAA  supports  the  need  to 
review  procedures  for  disseminating 
threat  information  and  to  work  closely 
with  other  entities  who  collect,  receive, 
or  analyze  that  information,  to  establish 
clear  and  consistent  distribution 
policies  that  will  further  reduce  the 
number  of  persons  with  access  to  it. 

Regarding  the  Commission's  second 
recommendation,  the  F.AA's  position 
rumains  that  ttiere  should  be  no  routine 
public  notification  of  tlireats,  and  that 
threat  information  should  be  bandied  hv 
aviation  security  professionals  who 
have  the  ability  to  analyze  the  threat 
and  either  counter  it  or  order  the 
cancellation  of  the  flight.  Moreover,  the 
Act  establishes  critena.  authority,  and 
responsibility  .^or  notification  of  ttireats 
to  civil  aviation.  The  Department  of 
Fransportaticn  and  FAA  will  work 
closely  with  the  Departments  of  State 
and  Justice  and  the  entire  inteliipence 
community  to  consider  the  advisabilitv 
of  public  notification  in  specific 
circumstances.  The  issue  of  public 
notification,  as  raised  by  the  public 
comments,  is  also  addressed  below 
under  "Discussion  of  Comments," 

In  Otrtober  1989,  af^er  the  issuance  cf 
the  final  nile  and  the  close  of  liie 
comment  penod.  the  FAA  chartered  tbe 
Aviation  Secunty  Advisory  Committee 
(ASAC),  to  be  chaired  by  tdie  FA^^'s 
Assistant  Administrator  for  Aviation 
Security  and  to  serve  as  an  advisory 
body  and  develop  re<';ommendatJons  on 
methods,  equipment,  and  pro<":edures  to 
improve  civil  aviation  security  The 
FA!a  will  consider  any 
recommendations  involving  threat 
analysis  and  dissemination  that  may 
resuh  from  the  work  of  the  ASAC  and 
will  consider  further  rulemaking  action 
if  appropriate.  The  FAA  has  already 
received  for  consideration  the  ASAC's 
recommendations  addressing  the 
security  response  to  bomb  threats  The 
recommendations  addressed 
standardized  critena  for  evaluating 
threats,  dissemination  and  analysis  of 
information,  air  earner  and  airport 
security  training  programs,  and 
demarcating  areas  of  responsibilities 
and  authority. 

Discussion  of  Conunents 

Airport  Operators,  Ground  Secunty 
Coordinators,  and  In-Flight  Security 
Coordinators  Should  Be  Given  Copies  of 
Security  Directives  and  Information 
Circulars 

Two  commenters  believe  that  it  is 
essential  that  Security  Directives  and 


Informiation  Clin-ulani  be  distributed  to 
airport  operators  as  well  as  air  camera 
The  Airports  Cximmission  for  the  Crv 
and  County  of  San  Francisco  (Airj)orts 
Commission,!  states  that,  pursuant  to 
F,AR  Part  1  G~  —Airport  Security,  airport 
operators  are  responsible  for  overall 
airport  s«Hurity  and,  therefore,  must 
receive  ?i.T,e;y.  accurate  security 
warnings  to  ensure  effective, 
coordinated  responses  to  threats  against 
civil  aviation.  Tlie  Qty  of  Houston's 
Aviation  Department  says  that  there  are 
three  pnmary  parties  involved  with  the 
s^ifetv  of  the  flying  public — airlines, 
airport  operators,  and  the  FAA — and 
that  as  «  part  of  that  triumvirate,  airport 
operators  must  be  included  in  the 
information  link. 

Set;urity  Directives  and  iiiformation 
Grculars  should  be  disseminated  on  a 
need-to-know  basis,  and  the  FAA  agrees 
that  It  IS  important  to  include  airport 
operators  in  the  dissemination  of  threat 
informiation  when  threats  are  made  that 
affect  airport  operations.  It  is  the  FAA's 
policy  to  ensure  that  Security  Directives 
and  Information  Circulars  are 
distnbuted  to  airport  ojerctors  when 
appropriate  for  effective,  coordinated 
responses  The  final  rule,  however,  was 
directed  at  L'  S.  eir  rarriers  because  the 
threat  to  domestic  airports  is  relatively 
low,  and  in  most  instances,  the  threats 
addressed  by  Secunty  Directives  or 
Information  Circulars  will  not  affect 
U.S.  airports  The  F.AA  is  currently 
reviemng  and  updating  FAR  Part  107— 
Airport  Secunty,  and  will  evaluate 
further  the  need  for  a  special  system  for 
secunty  alerts  to  airports  m  the  context 
of  that  ruiemaJung 

The  Air  Line  Puols  .Association 
(ALPAJ  states  that,  at  a  minimum,  the 
ground  secunty  coordinator  and  the  in- 
flight secunty  coordinator  (pilot-in- 
command)  should  be  notified  of  every 
Secunty  Directive  and  Information 
Qrcular  AIJ'A  states  that  this  would 
help  pilots  and  crewmembers  to  be 
especially  vigilant  for  the  duration  of 
the  threat-  Flight  Engineers' 
International  Asso<:.ialion  (FEIA) 
expresses  a  similar  opinion  by  stating 
that  the  flightcrew  has  a  definite 
operational  need  to  know  and  must  be 
advised  as  soon  as  possible  of  the 
issuance  of  a  Secunty  Directive. 

Again,  as  noted  in  the  response  to 
airport  operators,  the  FAA  concludes 
that  all  persons  with  an  operational 
need  to  know  (including  crewmembers) 
should  be  notified  in  arcumstances  in 
which  they  are  dirertly  and 
immediately  affected  by  a  particular 
threat.  The  final  mle  requires  that  f-ach 
Secunty  Directive  be  distnbLited  to 
personnel  specified  in  the  Security 
Diredive  and  to  other  personnel  that  an 


air  carTi«4T  Ot-'t----,  ■  i-t.  ,^':s\'e  an 
operational  need  to  imow  This  is 
essential  to  ensure  that  ail  personnel 
with  an  operational  Involvement  in 
security-related  situations  are  informed 
of  oirrent  threat  information.  The  final 
rule  does  not  preclude  airport  ojjerators. 
in-flight  seciirity  coordinators,  or 
ground  seouity  coordinators  from  being 
informed  of  the  issuance  of  Security 
Directives.  The  FAA's  analysis  of  the 
disseminations  of  past  Security 
Directives  (and  their  predecessor, 
Seoirity  Bulletins)  suggests  that  in 
almost  all  instances  at  those  airports 
assessed  as  potentially  affected  by  a 
security  threat,  personnel  likely  to  have 
an  operational  need  to  know  and  who 
would  be  provided  with  Security 
Directives  information  under  the  rule 
include:  airport  operators,  in-flight 
security  coordinators,  and  ground 
security  coordinators.  Indeed,  some  of 
these  categories  of  personnel  have  been 
listed  in  Security  Directives  issued  since 
the  final  rule  was  promulgated  in  1989. 
Because  the  final  rule  was  designed  to 
cover  many  contingencies,  the  FAA 
determined  that  it  was  not  feasible  to 
hst  every  category  of  personnel  for 
which  dissemination  would  be 
appropriate  In  everv  possible  threat 
situation.  Instead,  the  final  rule  requires 
certificate  holders  to  distribute  Security 
Directives  to  those  persons  that  are 
specified  by  the  FAA  and  to  those 
persons  determined  by  the  carrier  to 
have  an  operational  need  to  know  the 
information. 

The  FAA  Should  Allow  Public  Access  to 
Threat  Information 

Senator  Alfonse  D'Amato  comments 
that  although  Security  Directives  will 
contain  some  sensitive  Information  that 
should  be  protected,  he  does  not  agree 
that  specific  credible  threats  should  be 
withheld  from  the  public.  Senator 
D'Amato  adds  that  members  of  the 
public  deserve  to  be  put  in  a  position 
where  they  can  protect  themselves.  The 
FAA  is  acutely  sensitive  to  the 
importance  of  this  issue  and  has 
implemented  procedures  to  effect  the 
public  notification  requirements  of 
Section  109  of  the  Act.  The  adopted 
procedures  provide  for  consideration  of 
several  factors  prior  to  issuing  a  threat 
notification;  specificity  of  the  threat, 
credibility  of  intelligence,  abihty  to 
counter  the  threat,  protection  of 
intelligence  sources,  impact  of 
cancellation  of  flight  vs.  pubhc 
notification,  and  ability  of  passengers 
and  crew  to  reduce  their  risks  as  a  result 
of  notification. 

The  Reporters  Committee  for  Freedom 
of  the  Pre«s  (Reporters  Committee)  urges 
the  FAA  to  amend  the  final  rule  to 
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provide  for  roulire  FA_\  di'iR«*''^nc>'ion 
of  specific  threat  Lalcrra-stion  «;ici  does 
not  beheve  that  the  Preet-!.:):;^    ' 
Information  Act  (f  OL\i  or  fttK.ijon 
316(d)l2)  of  thp  f-t>dera:  Aviation  Act  of 
1958.  as  limended   provides  for  the 
blanJtet  withhc!di:ig  of  thr«at 
information  from  the  public  Tha 
Raportere  Committee  also  states  that, 
even  though  it  rerogniztjs  that  security 
systems  depend  ;n  par*  on  tUe  abihty  of 
officials  to  Jteep  specific  s'orvaillance 
techniques  secret,  it  does  not  beUeve 
that  disclosure  of  thraats  would 
compromiae  paisaager  safaty  in  any 
way.  and  that  refusal  to  disclose  thnjats 
precludes  pubhc  oversiiilit  of  airline  and 
airport  seciinty  and  i[rj.**iin>  loumalistic 
comment  on  government  activ  ;!w<> 
Furtbermore.  the  Reporters  CominiMoii 
believes  the  FAA  should  amend  the  rule 
to  require  that  air  earners  di*CiOse 
immediately  any  mformalion  tii^t  does 
not  directly  threaten  security' 

The  ¥AA  realizes  that  public 
disaeminatjon  of  threats  to  avialion 
secuntv  is  a  sensitive  and  conirovarsi.i! 
issue  Consistent  with  the  adopted  rulcj 
on  Sacunty  Directives  and  In  forma  ti  ,11 
Circulars  and  with  the  adopted  rule 
governing  flight  and  cabin  crew 
notification  guidelines  [^6  FR  27B66 
June  17,  1991),  the  current  system,  of 
evaluating  and  respond: ag  to  threats  to 
civil  aviation  is  founded  on  the 
principle  that  it  is  i>e6t  for  inteliigenc*? 
experts  to  evaluate  Ltiraat  information 
betore  dissemination  to  personnel 
directly  -esponsible  for  dealing  with 
those  thrBats  The  air  carrier's  sec-axity 
experts,  generally  in  consultation  with 
the  FAA  and  other  government  entities, 
evaiuatt'  threat  information  against 
specific:  FA^\-esta! dished  catena  to 
d-jtenr..ne  "specificity'  and 
"crwdibihty  "  (Tn*»  tsrms    specific"  and 
"credible"  ar«  not  interde pendant  and 
are  commonly  applied  by  intelligence 
experts  to  threat  .nfomiatiorj  involving 
a  well  defined  target  and  which  hM 
been  autiienticated  I 

Excl..d)ng  Lhost  threat h  which  are 
judgtKl  to  be  groundlHss  or  not  requiring 
the  apoucation  of -specific 
count.,Tme«8'xre8  is  a  practical 
approach,  givnn  th**  hundreds  of  bogus 
threats  received  a';nual!y.  Eliminating 
bogus  LhiTaats  is  also  cr.tirai  'c  jnsure 
that  rnal  threats  are  percei.ti'i  as  serious, 
not  diluted  in  impact  by  a  multiplicity 
of  fals«»  alarms  The  FA-A.  s  view  is  this 
hmited  distnbution  of  Lhrvrat 
information  helps  ensure  tnat  genuine 
threats  are  handled  as  thorotv^ily  and 
expeditiously  as  possible 

Based  on  its  expertise  and  exp^nence 
in  aviation  security  matters  and  on 
consultatians  with  the  Office  of  the 
Secretary  of  Transportation  and  other 


goverarrieiit  ayrii::,)«.«,  th?  FAA  has 
determine. i  L^a'  pr(.te-:tink;  the 
confidentia  i  sr ; , .  r^  t;  .s  ( : ;"  thr*»at 
inftvmation.  ana  tJriHrnt.y  ens>irm,g  the 
fi-ee  flow  of  this  cn'ical  information  to 
the  agency,  ullimatt»iy  ircroasfts  the 
security  of  crewmeinbers  and  the 
traveling  public.  The  decision  whether 
to  disclose  any  threat  information 
contained  in  a  Security  Directive  or 
Inforxnetion  Circular  i.";  properly  part  of 
the  FAA's  overall  avietion  security 
responsibility  Toward  that  end  the  FAA 
is  continuing  existing  cuntrol 
procedures,  con.'si.steut  with  Section  109 
of  the  Actio  jninimize  the  nimber  of 
agency  personnel  having  access  to 
intelligence  faiformatuin  on  threats  to 
civil  aviation 

Under  apprc.pr.ate  circumstances,  the 
Department  of  Tran8fx>rtaiion  issues 
information  on  speinfic  domestic  thireaLs 
to  the  pubhc  The  State  Department 
issues  travel  advisories  to  American 
citizens  These  advisones  are  issued  for 
a  variety  of  reasons,  including  general 
i  a  formation  on  the  level  of  the  threat  of 
terrorism,  however,  the  State 
Lktpartment  s  policy  is  that  the  general 
public  is  advi8«d  of  particular  threats 
only  when  thev  are  specific,  credible. 
and  cannot  be  rounter«d  Because 
existing  mec:hflnisms  within  the  US 
government  and  procedures  of  other 
ajjencies  provide  for  disclosure  of  threat 
information  in  appropriate 
Circumstances  the  FAA  ha«  not  revi.sed 
the  rule  The  FAA  s  action  in  this  regard 
IS  consistent  wiiii  the  notification 
guidance  ir,  section  li'^=  of  the  .\ct  and 
the  requirement  to  review  woriung 
agreements  between  the  intelhgence 
community  and  the  F.\.^  in  section  111 
of  the  Act. 

The  Reporters  Conimittw  iirges  the 
FAA  to  revise  its  FOLA  procedures 
regarding  discloBure  of  Sot-unty 
Directives  and  Information  Circulars 
and  luggests  that  the  FAA  revist^  it» 
FOIA  procedures  so  that  tlie  Assistant 
Administrator  for  Civil  Aviation 
Security  is  not  the  final  arbiter  regarding 
the  release  of  a  Security  DirfKr'.ive  or 
Information  Circular.  The  R«<porters 
Committee  suggests  that  thie  FAA  rrreate 
a  "FOIA  unit"  that  would  make  su(  h 
decisions,  presumably  only  for  Security 
Directives  and  Information  Circulars, 
but  not  for  other  FAA  doaiments 
subject  to  FOIA. 

Tne  final  rule  contemplates  that  eir 
carriers  and  the  FAA  will  receive 
requests  for  threat  inforrriation 
contained  in  Securitv  Dirertivas  arid 
Information  Circulars  The  rule  q  lite 
properly  leavw?  an\  dw  liion  to  reloase 
threat  information  under  established 
procedures  in  the  hands  of  those  best 
et^uipped  to  a.«.«»«8  the  impact  of 


releasing  such  information  The  FA_\ 
does  not  ag.ree  with  the  Reporters 
Committee's  sugges'icn  tha»  ti^iere  be  a 
"FOIA  unit."  Even  if  the  FAA  had  .^u(h 
a  unit,  it";  members  would  i.ot 
necessarily  be  aware  of  related  sensitive 
aviation  security  infonnation  need«*d  to 
malte  a  properly  informed  decision  on 
the  release  of  a  particular  document. 
The  Assistant  Administrator  for  Civil 
Aviation  Security  is  best  equipped  to 
malte  these  decisions  In  addition,  the 
Assistant  AdminisL'ator  for  Civil 
Aviation  Security  is  charged  by  statute 
with  determining  what  information,  if 
any,  can  be  released  based  on  an 
informed  assessment  that  disclosure  of 
such  information  would  not  be 
detrimental  to  the  safety  of  person. s 
traveling  in  air  transportation 

The  decision  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security  is  subject  to  the  concurrena;  of 
the  Office  of  the  Chief  Counsel,  and  may 
be  appealed  to  the  Assistant 
Administrator  for  Public  Affairs.  A 
deosion  to  uphold  tlie  denial  of  the 
Assistant  Adrninistrator  for  Civil 
Aviation  Security  is  suhjoct  to  the 
additional  concurrence  of  the  General 
Counsel,  Office  of  the  5>ecretary, 
Department  of  Transportation   iTiese 
procedures  fully  comply  with  the  FAA's 
obligations  under  the  Freedom  of 
Information  Act  and  ensure  the 
protection  of  sensitive  information  that 
might  endanger  aviation  socurity  Thus, 
the  FAA  has  not  revised  the  final  rule 
to  provide  for  routine  disclosure  of 
threat  information  bv  the  FAA  or  to 
provide  amended  FOIA  procedures 
specific  to  Secunty  Directives  and 
Information  Circulars 

The  FAA  Should  Consult  With  Air 
Carriers  Before  Issumg  Secunty 
Dirprtjws  and  There  Should  S*  Some 
Post-Issuance  Mechanism  T..  F-^yfew 
Appropriateness  of  Countennecsures 

The  Air  Transport  .Association  of 
America  (ATA)  slates  that  consultations 
with  air  carriers  beforo  the  issuance  of 
.Secunty  Directives  is  ne<  essary  in  order 
for  the  F.A,\  to  develop  the  most 
effective  and  efficient  mandatory 
c'.iuntenneasures.  It  is  the  poUry  of  the 
F.\A  to  consult  with  air  carr.ers  when 
time  allows,  however,  'Jiis  policy  will 
be  lurried  out  on  3  case-by-case  beSis. 
The  rule  allows  tiie  F,\A  flt^xibility  to 
address  the  adequa.^y  of  U  S  air 
carriers'  responses  to  the 
countermeasures  prescribed  in  Socurity 
Directives.  The  rule  states  tiiat  carriers 
shall  notify  the  FAA  of  how  they  have 
implemented  the  countermeasures,  and 
that  carriers  unable  to  implement  the 
countermeasures  shall  submit  proposed 
alternative  measures  to  the  Assistant 


Security  Di\ 

Automatic  . 
Provisions  ] 


UMI 


Administrator  for  Civil  Aviation 
Security  for  approval 

The  ATA  further  states  Ihat  the  FAA 
and  the  air  carriers  nwd  to  be  able  to 
review  the  counterrneasures  after 
implementation  in  order  to  avo;d  fu»i-re 
problems.  The  FAA  ai}deirstaj-:ds  that 
ther«  w'llJ  'be  nccbSions  when  it  w;  j  he 
appropnate  f&  assess  situations  in 
rerrosp*x-t  ui  brder  tc  :r.nt,e  ad;us-i:' (;;;:'; 
when  «:>' pen  ding  to  tnose  tvpes  of 
situations  in  the  future,  and  llie  FAA 
d;M»5  not  proLib:!  a;, 
cnntactinji  i^.p  FAA 


carnHrs  tr 


■"iiss  'ne 
'■""'ni.is.c:i's 


Seciintv  LHr^i  *!vf-s 
Autnmni-c  Exij:  :jr/ 


r  Dcit- 


nnve 


The  A"^ ,"'.  a.'^e  s;,-iU-s  'A, a:  thn:-";s 
*vpirii\]',  n'-"  ret  of  mf;n:te  di.r.i'nir;  :.:..] 
mat  Secwiity  Directives  bnoa'^r.  ;  a^v 
automatic  expiration  dates.  1  r  -  A  ;  A 
then  states  that  if  a  threat  wer-^  .  i  k  ^- :  v  < 
persist  beyond  the  expiratioi:  Gate  cf  a 
'^.  -  iir  !y  Inref  tive  or  en  InfonnaUon 
f;.,.T::jiar  'hp  7 \A  rruld  pvten;!  its 
eff-j!:-.  tn:!s<. 

'he  f  A  A  a  MS  rot  agree  that  Seoority 

►'^,„;r8l;'"in  'ii^i.'s  .:•  a,:;  :  ^ses  .:*<  .ii.>«  the 
nf-t;jr>>  ;,.f  t-arh  th'^at  ,:H'»^m. ::'»•<  Tie 
'■^H'ess-i"'  cy'.'t'': ,:('i.  iii  u;aiiy  u.ijtuii.^ys, 
"  iv>nv(-r  ;•  iS  appropriate  to  issue  time- 
.m;t»d  Vc-jruy  D. recti ves.  Tb-r-  F,*A, 
.•-'pociii  i..;v  c'di uates  all  Ser\,:-';y 
jJ;rw.livHC,  --vi^drdi-'s;:  t-f  whetner  they 


tiarry  expiration  dates,  to  determine  if 
they  should  be  rwscmded  or  remajn  in 
effmn.  In  the  case  of  ongomg  threjgfs  thn 
F.A.A  may  choose  to  amend  an  sir 

(:a.rr;er"s  approved  security  pr'-^-srs'm. 

The  Buie  Shoula  State  That  thf  I    S 


"...ie  ■•'..-■■■■  not 
«  i«  ith  foreign 


(.•cvernivfnt  Sh-iiJ  Bf 

t(^reik,n  (<'vfTrr,f'r:::5 

The  ATA  'r^r-^  ::-;,.•  the  U.S. 
g' -''.err:;:. •,>:,*,  ivt  'i:e  air  carriers,  should 
hi>  rtispoiis;t,;ie  tnr  consultation  and 

1  rd  in  a  1 1  c  n  v.  1 1  h  foreign  govenunents 
An  r>5Sf  w  t  u      iintenneasures.  The 
5"  A  A  i.^r(-'s  e;-:d  it--  f.r.h 
i.'-ircjHn  a,),r  c:Amers  w  t, 
r»-« j-n;, sibi.it".'  i;f  •  '."TS'.,-  ; 
govenimeii'S  rega"; ir:.;  am  •.>-'t<.q'<i  nr 
countenneasnrp«   5;j;,(,.»-  ;;.t  r'^^ti  was 
iss.j'-".t  It '' I AA  tia^.   ."■■;/ iHtnented 
stthon  i04    f  tf     Act.  establishing  a 
stscurity  ho.v  !  ,  fficer  position  for  each 
airport  outside  the  U.S.  as  determined 
by  the  Administrator.  The  Qvil 
.Aviation  Security  Liaison  Officer 
(CASLO)  is  responsible  for  serving  as 
the  liaison  between  the  Assistant 
Admiiiitratir  for  Civil  Aviation 
Security  and  foreign  authorities 
including  foreign  governments  and 
airport  authorities. 

The  FAA  Should  Establish  and 
Publicize  Its  Enforcement  Policy  for 
Responding  to  Alleged  Leaks  of 
Security-Sensitive  Information 

The  ATA  states  that  the  FAA  should 
publicize  its  enforcement  policy 


rf»garding  the  iinaiithorui-d  ■':<i<  ifiSM 
seaintv-wrisitive  infpniifi*i".r  S'f  ''.o 
r'*»n8lties  for  fa;iur»-  '.{:  '.i'!:,;  :v  w:t  : 
r»*i;\Jatl;.n  ar*^  r;nfl::',   ;,.;;,.  1t"-s;(X)d. 

I  '::6utr.(„,nzec  OiSCiasure  u:  bscurity 
liforiiiatlon  would  significantiy 


orvatHr 


i\. 


safety  of  crewmembera  and 

!"  ti'i.t  ;    „  public  and  could  hamper 
!vt'  (•*';••*(•' :-.'H;,t.'^.       :•„..  hviation  security 
pru^raxn.  i  hus,  ine  !•  A.A  regards 
L.i;authorized  disclosure  in  violation  of 
the  regulation  as  a  serious  violation  that 
would  warrant  enforcement  action 
similar  to  other  safety  and  security 
violations  committed  by  individuals 
and  air  oj-riers. 


Cxin 


nil  A  If  if]. 

The  tAA  Qas  determined,  after 
carefully  considering  the  comments 
submitted  in  response  to  the  final  rule, 
that  no  further  rulemaking  action  is 
necessary  at  this  time.  Amendment  No. 
108-6  remains  in  effect  as  prescribed  by 
the  July  6, 1989,  final  rule. 

Issued  in  Washington.  DC.  on  June  30, 
1993. 

Er':>(  P  1    Pi-flr-r-a-rir-th, 

Dir-^-^:^;,  ^-jj.^L  ^j  CAS  Policy  and  Planning, 
ACP-1. 

[FR  Doc.  93-16093  Filed  7-7-93;  8:45  am] 
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OEPARTMBn'  OF  HOUSMQ  AND 
URBAN  DEVELOPME»rr 

OfflM  of  the  Aeeietent  Secretary  for 
Public  and  Indian  HoueJng 

(Deefcet  No.  N-«3-3ft39;  FR-9486-H-01  ] 

NOf  A  for  the  Rental  Voucher  Program 
and  Rental  CertMcate  Program 

AOOCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD 

ACnON:  Notice  of  funding  avaiiabibty 
for  FY  1993  and  procedures  for 
allocating  funds  and  approving  housing 
agency  applications. 


r;  The  purpose  of  the  Rental 
Voucher  and  the  Rental  Certificate 
Programs  is  to  assist  eligible  families  to 
pay  the  rent  for  decent,  safe,  and 
sanitary  housing  This  notice  states  the 
funding  allocation  available  for  award  of 
"fair  share"  rental  vouchers  and  rental 
certificates.  The  notice  identifies  the 
amount  of  housing  assistance  budget 
authority  available  for  each  allocation 
area  and  HUD  Field  Office  jurisdiction 
during  Fjscal  Year  1993. 
This  notice  also: 

(1)  Invites  Public  Housing  Agencies 
CPHAs)  and  Indian  Housing  Authorities 
(IHAs),  herein  referred  to  as  housing 
agencies  (HAs),  to  submit  applications 
for  housing  assistance  funds; 

(2)  Provides  instructions  to  HM 
governing  the  submission  of 
applications;  and 

l3)  Describes  procedures  for  rating, 
ranking,  and  approving  R^ 
applications. 

DATES:  AppUcations  for  all  funding 
under  this  NOFA  must  be  received  m 
the  HUD  Field  Office/Indian  Programs 
Office  by  3  p.m.  local  time  (i.e  ,  time  a' 
the  office  where  the  apphcation  is 
submitted)  on  August  23,  1993 
A00RES8ES:  The  basic  application.  Form 
HUD-52515,  may  be  obtained  from,  and 
completed  applications  are  to  be 
submitted  to,  the  appropriate  HUD  Field 
Office/Tndian  Programs  Office  for  the 
jurisdiction  in  which  the  applicant  ;s 
located  (see  Section  D,  Application 
Processing,  of  the  NOFA),  (Attachment 
1  Is  the  Apphcation  form  ) 
F0«  FURTHEfl  9iF0fmA'nOH  COffrACT: 
Gerald  J.  Benoit.  Director.  Operations 
Branch,  Rental  Assistance  Division, 
Office  of  Public  and  Indian  Housing. 
room  4220.  Department  of  Housing  and 
Urijan  Development,  451  Seventh  Str>j«!, 
SW.,  Washington.  DC  20410-8000 
telephone  (202)  70&-0477  Hearing-  c: 
speech-impaired  individuals  may  caii 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 


8UI>f>UMENTARY  MFORMATIOM: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501- 
3520).  and  have  been  assigned  OMB 
control  number  2577-0169. 

L  Purpose  and  Substantive  DescriptioD 

A   Authonty 

TVie  regulations  governing  the  Rental 
CartifiMtB  and  the  Rental  Voucher 
Programs  are  pubUshed  at  24  CFR  part 

882  and  887.  respectively  The 
regulations  for  allocating  housing 
assistance  budget  authonty  under 
section  2131  dj  of  the  Housing  and 
Community  Development  Act  of  1974 
are  published  at  24  CFR  part  791. 
subpart  D 

B  AllocaUon  Amounts 

(1)  Housing  needs  formula.  In  this 
fiscal  year,  approximately  $1,077  billion 
of  budget  authority  for  the  rental 
voucher  and  rental  certificate  programs 
is  available  for  fair  share  formula 
allocation  This  funding  will  add 
additional  units  for  HA  rental  voucher 
and  rental  certificate  programs.  Of  this 
amount,  approximately  $482  million  is 
for  rental  vouchers  and  approximately 
$545  million  is  for  rental  certificates 
and  the  balance  of  $50  million  is  for  the 
Haadquart.ers  Reserve  which  will  not  be 
allocated  by  formula  This  budget 
authonty  is  being  allocated  to  HUD 
Field  Offices  and  aliocjjtion  areas  under 
this  NOFA.  using  the  housing  needs 
factors  established  in  accordance  with 
24  CFR  791  402.  For  purposes  of  this 
NOFA,  the  Department  is  using  the 
metropolitan  area  designations  that 
were  m  effect  pnor  to  December  31, 
1992,  since  detailed  census  data 
tabulations  for  the  new  metropolitan 
area  designations  are  not  available,  yet. 

(2)  Metropo!itan/Non-Metropolilan 
mix  Separate  housing  needs  factors 
were  developed  for  the  metropolitan 
and  non-metropolitan  allocation  areas 
within  ea(±  Field  Office  junsdiction. 
On  a  nationwide  basis,  approximately 
90  percent  of  the  Fiscal  Year  1993  "fair 
share"  budget  authonty  for  the  Rental 
Vouf±er  Program  and  Rental  Certificate 
Program  is  designated  for  metropoUtan 
areas  The  metropolitan  housing  needs 
factors  were  applied  to  the  housing 
assistance  budget  authonty  available  for 
use  in  metropolitan  areas  and  the  non- 
metropolitan  housing  needs  factors  were 
applied  to  the  housing  assistance  budget 


authority  available  for  use  in  non- 
metropolitan  areas. 

The  allocation  areas  were  established 
to  ensure  sufficient  competition  among 
HAs  (including  State  and  regional  or 
multi-county  HAs)  operating  housing 
prt>grams  within  the  HUD-estabUshed 
allocation  areas. 

(3)  Program  type.  This  notice 
announces  the  fair  share  allocation  of 
housing  assistance  budget  authority  (See 
Attachment  6)  for  the  Rental  Voucher 
Program  and  for  the  Rental  Certificate 
Program  to  each  Field  Office  for 
designated  allocation  areas,  based  on 
the  housing  needs  factors.  The 
allocation  of  housing  assistance  budget 
authority  to  each  allocation  area, 
however,  is  a  total  for  both  programs 
The  allocations  have  been  structured  to 
give  Field  Offices  flexibiUty  in 
approving  HA  applications  for  the  rental 
voucher  program  or  the  rental  certificate 
program.  It  is  not  necessary  that  each 
allocation  area  within  a  Field  Office 
jurisdiction  be  provided  both  rental 
vouchers  and  rental  certificates.  This 
notice  also  provides,  for  each  allocation 
area,  an  estimate  of  the  total  number  of 
rental  vouchers  and  rental  certificates 
that  could  be  funded  from  the  housing 
assistance  aveulable  in  the  allocation 
area.  These  estimates  are  based  on  the 
average  fair  market  rents  for  two- 
bedroom  units  in  the  Field  Office's 
jurisdiction.  The  actual  number  of  units 
assisted  will  vary  from  these  estimates 
in  the  actual  bedroom  size  mix  that  is 
funded  in  a  ^ven  area. 

(4)  Potential  additional  funding.  If 
additional  rental  voucher  or  rental 
certificate  funding  becomes  available  for 
incremental  use  during  Fiscal  Year 
1993.  the  Department  plans  to  distribute 
any  additional  funding  to  Field  Offices 
using  the  same  percentage  distribution 
as  reflected  in  Attachment  6  to  this 
NOFA.  Any  additional  funding  will  be 
used  under  the  competitive 
requirements  of  this  NOFA  to  fund  HA 
appUcations  which  were  approvable  but 
not  funded,  or  approved  and  funded  at 
less  than  100  percent  of  the  requested 
amount. 

C.  Family  Self-Sufficiency  Program 

Section  23  of  the  U.S.  Housing  Act  of 
1937  was  amended  by  section  106  of  the 
Housing  and  Community  Development 
Act  of  1992  and  now  requires  that  all 
PHAs  receiving  additional  rental 
vouchers  or  certificates  in  FY  1993  must 
estabUsh  a  family  self-sufficiency  (FSS) 
program.  For  IHAs.  section  106(j)  made 
participation  in  the  FSS  program 
optional  for  FY  1993  and  all  future 
fiscal  years.  The  program  guidelines  for 
the  FSS  program  were  pubUshed  in  the 
Federal  Renter  on  September  30. 1991 
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(56  FR  49592).  The  regulations  for  the 
FSS  program  were  published  on  May 
27, 1993.  Unless  specifically  excepted 
by  HUD,  any  rental  voucher  or  rental 
certificate  funding  reser/ed  in  FY  93 
(except  funding  for  renewals  or 
amendments)  will  be  used  to  establish 
the  minimum  size  of  a  PHA'g  FSS 
program. 

If  a  PHA  received  an  incentive  award 
for  the  FSS  program  in  response  to  the 
NOFA  published  in  the  Federal  Register 
on  September  30,  1991  (56  FR  49612) 
and  amended  on  January  3,  1992  (57  FR 
312),  the  number  of  new  units  received 
tn  FY  93  will  be  added  to  the  incentive 
awards  received  in  FY  92  and  this 
number  will  be  the  minimum  size  of  the 
FHA's  FSS  program, 

D.  HA  Eligibility 

All  HAs  are  invited  by  this  notice  (o 
submit  applications  for  the  incremental 
funding  for  the  Rental  Voucher  Program 
(24  CFR  part  887)  and  the  Rental 
Certificate  Program  (24  CFR  part  882). 

n.  Application  Process 

A.  Application  Requirements 

All  the  items  in  Section  III  of  this 
NOFA  must  be  included  in  the 
application  submitted  to  the  HUD  Field 
Office/Indian  Programs  Office.  The 
apphcation  may  include  an  explanation 
of  how  the  application  meets,  or  will 
meet,  the  selection  criteria  listed  in  this 
NOFA. 

B.  Selection  Cnteria/Ratmg  Factors 

(1)  Selection  Criterion  1:  HA 
Administrative  Capability  (45  points} 

(a)  Description  Overall  HA 
administrative  ability  in  the  Rental 
Voucher,  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs,  as 
evidenced  by  factors  such  as  leasing 
rates  and  correct  administration  of 
housing  quality  standards  (HQS), 
portabihty  of  rental  vouchers  and  rental 
certificates,  compliance  with  Fair 
Housing  and  Equal  Opportunity 
program  requirements,  assistance 
payment  computation,  and  rent 
reasonableness  requirements  is  either 
excellent  or  good.  For  purposes  of  this 
NOFA,  an  HA  administering  a  Rental 
Voucher,  Rental  Certificate,  or  Moderate 
Rehabihtation  Program  will  not  be  rated 
on  the  administration  of  its  Pubhc  or 
Indian  Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabihtation 
Program,  the  Field  Office/lndian 
f*rogram8  Office  will  rate  HA 
administration  of  the  Public  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher.  Rental 
Certificate,  Moderate  Rehabilitation, 


Public  Housing  or  Indian  Housing 
Program,  the  Field  OfBce/lndian 
Programs  Office  will  assess  the 
administrative  capabihty  of  the  HA 
based  on  such  factors  as  experience  of 
staff,  support  of  the  HA  by  the  local 
government,  and  the  HAs 
administrative  experience  with  ron- 
HUD  housing  programs 

fb)  Rating  21-45  points  Field  Offirey 
Indian  Programs  Office  rates  overall  HA 
administration  of  the  Renta,!  Voucher, 
Rental  Certificate,  and  Moderate 
Rehabihtation  Programs  (or  Pabiio 
Indian  Housing  or  other  housing 
programs)  as  excellent;  there  are  no 
serious  outstanding  management 
review,  fair  housing  and  equal 
opportunity  monitoring  review,  or 
Inspector  General  audit  findings  tur.i*-ss 
Office  of  Inspector  General 
recommendation  has  been  appealed  bv 
Field  Office,  Indian  Programs  Office  or 
Regional  Office);  tlie  HA  is  complying 
with  the  portabihty  requirements  under 
the  rental  voucher  and  rental  certifn.aie 
programs;  not  more  than  15  per<:pn1  <  f 
the  units  inspected  by  the  Field  Office,/ 
Indian  Programs  Office  during  the  lest 
management  review  failed  to  meet 
housing  quality  standards  (HQS)  or  the 
Field  Office  is  aware  of  artior.s  taken  by 
the  HA  to  improve  its  inspection 
procedures,  and  the  leasing  rate  for 
rental  vouchers  and  rental  certificates 
(or  occupancy  rate  for  public/lnd;an 
housing  units)  under  Annual 
ContnbutionsContrad  (.*kC(])  fc:  ot.h 
year  or  more  was  at  least  95  percent  as 
of  September  30,  1992.  unless  Field 
Office/Indian  Programs  Office 
documents  that  September  30, 1992, 
report  was  not  rePiertne  of  HA 
performance; 

1-20  points  Field  OfHce/Indian 
Programs  Office  rates  overall  HA 
administretion  of  the  Renta  i  X'oucher, 
Rental  Certificate,  and  Moderate 
Rehabihtation  Programs  lor  F*ublic/ 
Indian  Housing  or  other  housing 
programs)  as  good;  any  management 
review,  fair  housing  and  equal 
opportunity  monitoring  review,  or 
Inspector  General  audit  findings  are 
being  satisfactorily  addressed,  the  Field 
Office  is  aware  of  some  problems  wuh 
HA  administration  of  portability  (eg. 
not  responding  to  billing  promptly^,  riot 
more  than  25  percent  of  the  units 
inspected  by  tne  Field  Office/Indian 
Programs  Office  dunng  the  la,st 
management  review  failed  to  m»*^\  KQS 
or  the  Field  Office  is  aware  of  actions 
taken  by  the  HA  to  improve  Us 
inspection  procedures;  and  the  leasing 
rate  for  rental  vouchers  and  rental 
certificates  (or  occupancy  rate  for 
Pubhc/Indian  Housing  units)  under 
ACC  for  one  year  or  more  was  at  least 


85  percent  as  of  .September  30,  1992, 
unless  the  Field  OfficeAndian  Programs 
Offir*  documents  that  the  Seplembei 
,30,  1992,  refxirt  is  not  refle<'-tive  el  HA 
performance 

0  points  If  neiiher  of  \.he  aht:\  f 
statements  apply.  *SRign  0  points 

Ic)  Field  Cjffice 'Indian  Prnfinjais 
Office  Assessments  In  assigning  points 
for  edminiRfrative  cjipebilitv  (or  «  State 
or  regional  HA  sppiir^ation.  the  Field 
Office/lndjan  Pn")gram,»  Office  shell 
determine  the  HAs  leasing  rate 
s*»parately  for  metropolitan  arwa*  fin;!  ^ot 
non^metropoiitan  areas  and  li.m-  \lt' 
proportionately  weighted  8['f.i;)f,At:;!e 
rate  to  M::ore  points  for  admini,stra!'\'e 
(-.apabiiity.  If  the  metropolitan  wri^as 
portion  IS  much  larger  then  fin  r,o;: 
metropolitan  areas  proport,)an,  ;T':'>r'e 
weight  must  be  given  to  metropolitan 
areas.  If  the  non-meirf.pci.ien  kSH!is 
portion  15  much  larger  "-.hr.  ",'•• 
metropolitan  areas  pon,j'in,  j:\   "«-  weight 
must  begiven  toooa-mulrcpo^tan 
areas. 

(2)  Selection  Criterion  2: 
Underfunding  of  Housing  Needs  (35 
points). 

(a)  Description  The  degj-ee  to  which 
the  housing  needs  of  the  aj>*ft  s;,,f^,;fif>d 
in  the  HA's  applir^tion  froiT;  v.n;,cf]  the 
HA  draws  families  to  8s,sis1  {y:r\rMir\ 
area)  have  previously  t>f*n 
underfunded,  relative  to  the  n*M*cs  i.f 
other  loc;alities  wnthm  the  bIIck  et. 'jn 
area,  taking  into  account  s\h  h  fftr--:-'  f-s 
ihe  nu.Tilwr  of  assis?wi  hou-^inw:  ■.n;i*, 
and  the  number  of  very  low'mi  ome 
renter  households  ehgibie  for  such 
assistance.  The  Field  Office  will, 
w  herever  practicable,  consider  needs 
being  met  by  all  Federally  assisted 
Tvntal  housing  programs  including  the 
hn.,}iA  Set-t;rn  ':■''  Kunii  Ren!,4' 


'V;''fi! 
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Hf  6 


nciussng 

minin.  ;n        nsider  assistance  provided 

urder  '.*►>  Kental  Voucher  Program,  the 

'R.-nt,'il  Certificate  Program,  other 

S^^<-tion  8  Programs,  and  the  Public  OF 
Indian  Housing  Program. 
In  accordant*  with  Notice  PIH  91-45 

'HID),  the  Fieid  Offire  will  notify 
.FmHA  of  eppiH,ii';fins  ;,t  rv  f*:i.»^<  and 

V 


ask  that  FmH.^  provide  advisi 


tor 


comments  concerning  the  ms- 
additiona!  assisted  housing  (■■.•'  '  "i«- 
possibie  impad  the  proposeti  units  may 
have  on  FmHA  projects.  Ap^ucations 
for  which  FmH-A  has  provided 
comments  expressing  conoeras  about 
market  need  or  the  continued  stability 
of  existing  FmHA  projects,  with  which 
HI  'D  agrees,  will  receive  z«ro  points  for 
this  ("Tit  en  a 

I  h  Hating  and  Assessment:  The  Field 
Offit  e  wiii  evaluate  whether  housing 
reeds  ;n  the  primary  area  specified  in 
*.►■)*='  appl ;.i  ji*..ori  have  been  underfunded 
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with  rmpect  to  eadstBcl  housing 
provided  to  other  communities  in  the 
allocation  area,  and  will  assign  one  of 
thres  point-values,  as  follows 

J5  points.  Housing  needs  in  the 
area(s)  specified  in  the  application  have 
been  severely  underfunded. 

17 potrrts.  Housing  needs  in  th9 
areafs)  specified  in  ^e  appUcation  hsve 
been  moderately  underfunded 

0  points.  Housing  needs  in  tae  arealsl 
specified  tn  the  application  have 
received  a  proportionate  share  of 
funding  or  housing  needs  have  twer. 
overfunded. 

(3)  Selection  Criterion  3  Local 
Initiatives  (10  points}. 

(a)  Descnpfion.  The  application  rr.ust 
describe  the  extent  to  which  HAs 
demonstrate  locally  initiated  eRcrts  in 
support  of  their  Rentfil  Voucher  and 
Rental  Certificate  Programs  or 
comparable  tenant-based  rental 
assistance  programs.  Evaluation  jf  a 
locahty's  contnbution  is  measu.'^  d 
competitively  by  the  extant  to  w.  tiich  a 
locality  is  able  to  provide  services  or 
cash  contributions  or  demonstrate  its 
intaotion  to  provide  this  kind  of  support 
in  the  future,  as  compared  to  services  or 
contributions  provided  by  other 
localities  of  hke  program  size. 

(b)  Ratjng:  The  Field  OfSce.'bdian 
Program  Office  will  assign  one  of  uhrse 
pomt-vaiues.  as  follows 

10  points:  The  State  or  locaafy 
provides  significant  local  support  (e.g., 
financial,  manpower  for  inspection 
services)  to  its  Rental  V'oucQer  or  Rental 
Certificate  Program. 

5  points:  The  State  or  locality 
provides  minimal  local  support  (e.g.. 
financial,  manpower  for  inspect!  jn 
services)  to  its  Rental  Voucher  or  Rental 
Certificate  Program. 

0  points:  The  State  or  locality  d'xs  not 
provide  support  to  the  HA's  Rental 
Voucher  or  Rental  Certificate  Program 

C.  Unacceptable  Applications 

(1)  After  the  14-c&lendar  day  technical 
deficiency  correction  period  (refer  to 
Section  T/.  Corrections  to  Deficier.t 
Applications,  of  this  NOFA),  the  Field 
Office/Indian  Programs  Office  will 
disapprove  HA  applications  that  it 
determines  are  not  acceptable  for 
processing  (refer  to  Section  III(F), 
Checklist  of  Technical  Requirements,  of 
this  NOFA).  The  Field  Office^'Indian 
Programs  Office  notification  of  rejection 
letter  must  state  the  basis  for  the 
decision. 

(2)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
procssaed; 

(a)  The  Department  of  Justice  has 
brought  I  civil  rights  suit  against  the 
applicant  HA,  and  the  suit  is  pending 


(b)  There  are  outstanding  findings  of 

noncompliance  with  civil  rights 
statijtHs,  Plxtxnitive  Orders,  or 
regulahons,  as  a  result  of  formal 
acl.T.irintra'ive  prrK-eedings,  or  the 
Secreterv  fias  issued  a  charge  against  the 
app!i>  an'  :.,:.  :.-t  the  Fair  Housing  Act. 
u.^ltt-is  thi-  dpplir'rnt  is  operating  under 
a  coaciliation  or  compliance  agreement 
de-signed  to  correct  tne  areas  of 
noncomoliance. 

(c)  HliD  has  denied  appbcation 
processing  under  Title  V'l  of  the  C:vi! 
RighU  Act  of  1964,  the  Attorney 
General's  Guidelines  (23  CFR  50  3)  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1),  or  xinder  section  5(>4  of  tue 
Rehabilitation  Act  of  1973  and  HLT) 
regulations  (24  CFK  8  57) 

(d)The  HA  has  senous  unaddressed, 
outstanding  Inspector  General  audit 
findings,  fedi  housing  and  equal 
opportunity  monitoring  review  findings, 
cr  Field  Office/Indian  Progranis  OfHce 
management  review  findings  for  or.a  or 
more  of  its  Rental  Voucher.  Rental 
Certificate,  or  Moderate  Rehabilitation 
Programs,  or,  in  the  case  of  an  }L\  that 
is  not  currently  administering  a  Rental 
Voucher,  Rental  Certificate,  or  Moderate 
Rehabibtation  Program,  for  its  Public 
Housing  Program  or  Indian  Housing 
Program. 

(e)  The  leasing  rate  for  rental  vouchers 
and  rental  certificates  under  ACC  for  at 
least  one  year  is  less  than  75  percent,  or. 
in  the  case  of  an  }L\  net  currently 
administenng  a  Kantai  \  oucher  or 
Rental  Certificate  Program,  tie  leasing 
rate  for  all  units  availabie  for  octupancy 
in  the  Public  or  Indian  Housing  Program 
is  less  than  75  percent.  (For  a  State  or 
regional  HA.  the  Field  Office/Indian 
Programs  Office  shall  dfterraine  the 
HAs  leasing  rate  separately  for 
metrop^ilitan  and  non  raetropohtan 
dr>Ms,  and  shail  u&t*  the  appUcabie  rate 
in  determining  whotiier  to  accept  the 
application  under  this  paragraph.) 

to  The  H.^  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impe-je  the  ability  of  the 
HA  to  administHr  an  additional 
lacremant  of  rental  vouchers  or  rental 
certificates. 

(g)  The  HA  Is  not  in  compliance  with 
the  Single  Audit  Act.  O.MB  Circular  No 
.^-128  and  HUD's  implementing 
regulations  at  24  CFR  pan  44,  or  OMB 
QrcularNo.  A-133  as  applicable 

D.  Local  Government  Comments 

Section  213  of  the  Housjig  and 
Community  Development  Act  of  1974 
.'■eq'.-iirfts  tbat  HUD  independently 
determine  that  there  is  a  need  for  the 
housing  assistance  requested  in 
applications,  and  solicit  and  consider 


comments  relevant  to  this  determination 
from  the  chief  executive  officer  of  the 
unit  of  general  local  government.  The 
Field  Office/Indian  Programs  Office  will 
obtain  section  213  comments  from  the 
unit  of  general  ltx:al  government  in 
accordance  with  24  CFR  part  791 . 
subpart  C,  Applications  for  Housing 
Assistance  in  Areas  Without  Housing 
Assistance  Plans.  Comments  submitted 
by  the  unit  of  general  local  government 
must  be  considered  before  an 
appbcation  can  be  approved. 

For  purposes  of  expediting  the 
appbcation  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  genera!  local  govemrrient  to 
submit  a  letter  w^th  the  IL\  appbcation 
commenting  on  the  HA  application  in 
accordance  with  section  213  Since 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  section  213  letter  should  not 
only  comment  on  the  application,  but 
also  s'dte  that  HUD  may  consider  the 
letter  to  be  the  Hna!  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  local  unit  of 
government. 

E.  Funding  Applications 

(1)  Maximum  Funding  A/Zowed  The 
Field  OfF.ce/lndian  Programs  Office  mey 
not  approve  funding  for  an  HA  unaer 
this  NOFA  for  more  than  the  greater  of 
10  percent  of  the  HA  rental  voucriers 
and  rental  certificates  under  reservation 
or  50  units. 

(2*  ,Vfjn/.mum  Funding  Allowed.  The 
Field  Office/Indian  Programs  Office  may 
not  approve  fimding  for  an  HA  under 
this  NOFA  for  less  than  25  units,  unless; 

(a)  The  HA  requests  fewer  than  25 
units;  or 

(h)  The  residual  budget  authonty  in 
using  the  rank  order  funding  process 
after  funding  higher  ranked  applications 
is  insufficient  to  fund  at  iHasi  25  units: 
or 

(c)  The  total  budget  authority 
available  to  the  allocation  area  will  fund 
less  than  25  units. 

(3)  Funding  Procedure.  The  Field 
Office  must  develop  a  procHdare  for 
approval  of  apphcaiions  (including 
applications  rated  by  the  Indian 
Programs  Off.ce)  for  each  allocation  area 
in  rank  order  until  all  the  housing 
assistance  budget  authority  is  used. 
Where  a  Field  Office  funds  applications 
according  to  rank  order  for  each 
allocation  area,  only  to  find  it  has  some 
number  of  units  left,  but  not  enough  to 
fund  the  next  fundable  appUcation  in  its 
entirety  or  for  the  minimum  of  25  units, 
that  appbcation  can  be  funded  to  the 
extent  of  the  number  of  units  available. 

The  Field  Office  may  elect  to  approve 
100  percent  of  the  units  requested  in  all 
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applications  that  score  above  a  Field 
Office-determined  funding  cut-off,  up  to 
the  maximum  number  of  units  allowed 
The  Field  Office  may  elect  to  approve 
less  than  100  p^Tcent  of  tiie  units 
ref^uested  in  all  apphcatjons  for  each 
ailo<:ation  area  that  sj:or8  above  a  Field 
Office-determined  binding  cut-off,  up  to 
the  maximum  numiber  of  units  allowed. 
If  applirations  are  to  be  funded  at  less 
than  100  percent  of  the  units  requested 
in  the  app!i'-.ations,  the  Field  Office 
must  either  ii)  approve  the  same 
percentage  of  the  number  of  units 
requested  m  each  appiicatjon  or  (ii) 
divide  approvable  applications  into  two 
categones,  f;ir  example,  those  sronng 
over  40  points,  and  those  scoring  40 
points  or  less. 

If  the  Field  Office  elects  to  divide 
applications  into  two  categories,  the 
Field  Office  may  rJioose  to  approve  a 
different  percentage  for  applif:;ations  m 
each  of  the  two  ranking  categones  so 
that  a  higher  percentage  of  units 
requested  would  be  approved  for  ei! 
apphcdtions  in  the  higher  category  and 
a  lower  ptrnentage  of  units  requested 
would  be  approved  for  all  applications 
in  the  lower  ;:6tegory  The  Field  Office 
must  approvp  the  same  percentage  of 
eac.±  application  withm  each  of  the  two 
ranking  categones  unless  there  are 
insufficient  funds  to  approve  the 
minimum  25  units  If  the  Field  Office  is 
unable  to  fund  all  the  applications  for 
the  minimum  funding  allowed  in  either 
of  the  two  categones,  the  Field  Office 
must  reduce  the  apphcable  percentage 
factor  in  the  category  in  order  to  fund 
all  applications  for  tiie  minimum  25 
units  (unless  the  HA  requested  less  than 
25  units  or  the  total  budget  authority 
available  to  the  allocation  area  wil!  fund 
less  than  25  units). 

If  an  HA  applies  for  a  specific 
program  (i  e.,  rental  voucners  or  rental 
certificates)  and  funding  for  the 
specified  program  is  not  available  m  the 
metropolitan  area  or  non-metropohtan 
allocation  area,  the  Field  Office  will 
award  the  available  form  of  assistance, 
even  though  not  specifically  requested 
by  the  applicant. 

The  Field  Office  must  promptly  notify 
the  applicable  Indian  Programs  Office 
for  each  allocation  area  as  to  the  status 
of  any  application  from  IHAs  and,  if 
applicable,  the  amount  of  budget 
authority  to  be  made  available  for  IHA 
applications  that  were  rated  high 
enough  to  receive  funding. 

F.  Reallocations  of  Funds 

Each  Field  Office  must  make  every 
reasonable  effort  to  use  all  available 
funds.  It  may  be  necessary,  however,  to 
reallocate  funds  from  one  Field  Office  to 
another  when  the  funds  are  not  likely  to 


be  used  in  the  Field  Office  to  wh.i.ii 
they  were  initially  assigned.  In  suf.h 
cases,  the  fciHcwmg  procedurss  shan  [>e 
followed: 

(1,':  ReaUocuLons  v.ithin  the  Same 
State  If  llie  allocation  of  funda  to  a 
Field  Office  raiinct  be  awarded  within 
the  Field  Office  jurisdiction  dunng 
Fis<:a]  Yea:  1993,  the  Regional  Office 
must  rsa liwate  those  funds  to  another 
Field  Off..::*  within  the  same  State 
when^  t.^iey  can  be  used  during  Fiscal 
Year  IQf-i-i 

12]  R'HiliocaUon  Between  States.  If  a 
Regional  Office  cannot  use  funds  within 
the  same  State,  the  Regional  Office  may 
request  Headquarters  approval  to 
reallocate  funds  to  anoUier  State  within 
the  lunsdiction  of  the  Regional  Office. 

A  request  for  Headquarters  approval 

of  a  reallocation  betww^r;  States  must 

explain  the  reas:" 

used  in  the  oriicir, 

being  wi-.^KTavvn 

the  prt'Srern  'vi^ 

metropoi.'tfin  r:n,x 

njallc><:;^t>-i:1  si.;t..-.w 


,s  r  :'  f .  i ds  cannot  be 

!^:.  S'  :!-,  me  amount 
;>  :;:   ne  original  State, 
•   .-  •  i./»  rnpohtan/non- 
fli.  i  ;;.(  amount  to  be 
:  uently  to  each  State. 
These  r'^qi:"«-ls  !-ri:.j.st  be  submitted  to 
Headqua-'ers  ilATTENTlQN:  Budget 
Divison,  Office  nf  Management  and 
.Polic>',  Office  of  Public  and  Indian 
Housing)  for  approval. 

(3)  Reallocations  Between 
Metropolitan  and  Son  metropolitan 
Areas  The  Regionnl  Office  must  follow 
the  onginal  fund  assigriments  for 
metropolitan  and  non-metropohtan 
areas  when  it  reallcMrjin-s  unused  budget 
authority  If  there  are  iy.:>i  enough 
approvable  applications  for  the 
designatea  metropolitan  or  non- 
metropoiitan  budget  eulhonty,  the 
Regional  Offira  may  swilt±  the  bud^iet 
authority  between  a  metropclitan  aiid  a 
non-metropolitan  area  within  the  wime 
State,  provided  that  an  offsetting  switch 
can  be  made  in  another  State  within  the 
same  Region,  If  an  offsetting  switdi 
cannot  t)e  made  and  the  metropolitan  or 
non-metrofKiiuan  amounts  require 
changes  to  the  regional  fund 
assignments,  the  Regional  Office  n:,;.',t 
obtain  the  approval  of  the  Budget 
Division,  Office  of  Management  end 
Policy,  Office  of  Public  and  Ind.a:i 
Housing,  before  switching  budget 
authority  between  a  metrnpoiitan  and  h 
non-metropolitan  area 

G.  Notification  of  Funds  Awarded 

(1)  Af)er  the  Field  Offices  have 
reviewed,  rated,  and  ranked 
applications,  and  the  Field  Offices  and 
Offices  of  Indian  Programs  have 
approved  the  apphcations,  Regional 
Offices  must  submit  to  Headquarters  a 
list  of  all  approved  appliciations,  hsted 
by  Field  Office.  The  Regional  Office 
apphcation  approval  hst  is  due  in 


1 1  !'a d q  u a.-t ers  (Attention :  Rental 
Assistance  Division,  Office  of  Public 
and  Indian  Housing)  on  the  tenth 
working  day  following  the  date  set  by 
Headquarters  for  completion  of 
application  ranking  and  selections. 

(2)  The  Regional  Offices  must  provide 
the  following  information  for  eadi 
application  approved: 

(a)  the  name  and  address  of  the  HA; 

(b)  The  project  number,  and  the 
number  of  rental  vouchers  and  the 
number  of  rental  certificates,  as 
apphcable.  approved  for  the  HA;  and 

(c)  The  amount  of  contract  authority 
and  budget  authority,  stated  separately 
for  rental  vouchers  and  rental 
certificates. 

H.  Administrative  Fees 

(1)  The  administrative  fees  for 
incremental  units  in  the  Fiscal  Year 
1993  appropriations  are  specified  as 
follows: 

(a)  FY  J 993  Incremental  (Fees 
Provided  by  FY  1993  Appropriation): 


(1)  Oivfloing 

(2)  PraNmlnvy  .. 
(3)Hwd-to- 

House  

B2% 
$275 

$45 

8.2% 
$275 

$45 

(b)  FY  1993  Opt-outs/Public  Housing 
Demolition  (Replacements  and 
Relocation)  Section  23  Conversions: 


Rental 
vouct)«r8 

Rental  cer- 
McatM 

M)  O^rvg  

,2'  P'et»f^inary  ^ 
(3)  Harb-to- 
House  

65% 
$215 

$45 

7.66% 

$250 

$45 

(c)  Renewal  of  Rental  Vouchers  and 
Rental  Certificates: 

voucheri 

(1)  0-,j<ang  

(2)  PfSiirrwria'y  .. 

(3)  Hard' 10- 
H<XlS«  

6.5% 
$0 

$45 

7.66% 
$0 

$45 

(2)  For  t:iui.;^ie!  \  r>f.»i,;ation, 

submission  lif  r«<qi,i:i.s;!;i;Ls   and 

apprtjving  vt^a"  i-rni  0j,->«r8!,.:ig 
statements,  }i.As  slKu.jd  ^.s*'  the  August 

.3.  1990.  Housing  Notice  ijl WV..  53), 

..Administrative  Fee  Rw^i.^r^'Tnents  for 
iht  Housing;  \'n;].,;:(.-  a;i:i  ( ..(^rtlficate 

>!f-rT:i.;;ie  tr:f-  ti"»".ded  rate 
'  ...,..h*^T  f.:  rvutfe,  Lerlificate 


F.rop-arns.  !(.! 
fcr  (>J  rentftl 
increments  f 


if  8 
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/  Headquarters  Rese.-\  ^ 

Tb«  Department  i^  retaining  in  a 
Headquaitere  Reserve  epDr"<imfttR'v 
$50  million  of  the  $1  f^""  h  L:-  ;    M 
budget  authonty  av«:  ^t/i-i  for  allocation 
by  formula  for  rents!  vouch-r?  and 
rental  certificates  Funds  \r\  the 
Headquarters  Reserve  w;!!  not  be 
allocated  by  formula  because  theae 
funda  will  be  used  m  connection  with 
natural  disasters,  litigation, 
desegregation,  and  other  housing 
emergencies,  consistent  with  24  CTP. 
791.407.  Headquarters  wili  notify  H.\s 
when  they  are  eligible  to  receive 
asaistancs  from  the  Headq  jerten; 
Raaarve  and  may  invito  tiie  HA&  to 
submit  applications 

/  Other  Allocations 

In  addition  to  the  budgol  authority  for 
fair  share"  rental  vouchers  and  rental 
certificalea.  $7,565  buhon  of  additional 
budget  authonty  (including  carryover 
budget  authority)  is  available  for 
allocation  in  Fiscal  Year  1993  involving 
up  to  sue  dties  with  populations  over 
400,tX)0.  in  metropoht.^r.  ar^s  of  over 
1.500,000  popuiatioD.  HuD  will 
cooduct  a  national  competition  for 
Section  8  funding  Tb*>  criteria  will  be 
published  in  a  NOFA  (Approximately 
1,856  units  and  $67  7  million  in  budget 
authority  ) 

(9)  Family  Unification 
Demonstration— National  Competition. 
Headquarters  will  allocate  funding  to 
assist  families  with  chndrwr  for  whom 
the  lacit  of  adequate  sh^-iter  is  a  primary 
factor  which  would  resui*  ;^i  the 
imminent  placement  of  the  fiaraily's 
child,  or  children,  m  out-of-home  care 
or  delay  in  Lhe  discharge  of  (he  child,  or 
children,  to  the  family  from  out-of-horae 
care  HIT)  will  conduct  a  national 
competition  for  Section  8  funding.  The 
cr'^ena  will  bf»  p'jbhsh"'!  in  a  NOFA. 
(.\pproximateiy  2.244  .^-lits  and  $73 
million  in  bud^^t  authority.) 

(10)  Horvel^ss  Persons  with 
Disabilities  Headquarters  will  allocate 
^ar:ding  to  Field  Offices  to  provide 
Section  8  ninlal  vouchers,  in 
conjunr:ti3n  with  supportive  services 
from  other  Federal,  State,  or  local 
sources,  to  hn.-r.eless  persons  with 
disabilities.  The  assistance  is  targeted 
pnmarly  to  homeless  persons  who  ore 
serious'y  n^entally  ill,  have  chronic 
problems  with  alcohol  and/or  drugs,  or 
who  have  acquired  ixxununodeBdancy 
sTOdrome  (AIDS)  and  related  diseases. 
(.Approximately  5,786  anlts  and  $147,7 
million  in  budget  authonty  ) 

(11)  Veterans  Affairs  Supportive 
Housing — National  Ccxr.petitior.. 
Headquarters  will  allocate  fur.ding 
under  this  joint  effort  between  HUD  a:,d 


the  Department  of  Veterans  A3air8 
whereby  rental  vouchers  ars  provided  to 
assist  horneiess  \  eteians  to  obtain  rentai 
housing  after  they  have  roceived 
treatment  from  a  Veterans  Affair*  {\'\) 
medical  fac.iLTv  FtlT)  is  condxictinji  h 
national  compt<ti*iun  The  aitena  v ;. 
be  published  m  a  NOFA 
(Apprtixjmately  750  units  and  $19  1 
million  in  budget  authonty. ) 

(li)  Prnft'tiBused  Assistance — 
Washingtoa,  DC  Headquarters  will 
ai.i>:dte  funding  to  provide  Section  8 
rental  certificates  based  on  a 
Congres.siuMa!  mandate  for  a  multi- 
cullural  tenant  empowerment  and 
homeownership  protect  to  be  located  m 
the  Distrid  of  Columbia 
{.Approximately  205  units  and  $20 
million  in  budt^et  authonty  ) 

(13)  Disaster  Funding  from  the 
Federal  Emeniency  Management 
Agency   HHtidquarlers  allocated  fiinding 
from  tile  Federal  Emergency 
Mana«ement  Aj?t*iicy  for  rental  vouchers 
to  the  Department  to  assist  very  low- 
income  families  who  were  rendered 
homeless  as  a  result  of  Hurricane 
Andrew  and  Hurruaine  Iniki, 
(Approximately  2.459  units  and  $32 
million  in  badkjet  authonty  ) 

in.  Checklist  of  Application 
SubmiMiun  Requirements 

A  Obtaining  Application  Materials 

FormHUD-52515,  .Application  for 
Existing  Housing,  may  be  obtamed  fron^, 
the  local  HUD  Field  OfBce-'lndian 
Programs  Office  [Except  as  provided  for 
Indian  Housing  Authorities  in  Section 
m(B)  of  this  NOFA.  Submitting 
Applications,  only  an  onginal 
application  should  be  submitted,  it  is 
not  necessary  to  submit  additioDai 
copies  of  the  application  )  In  addition, 
the  basic  application,  and  other  required 
submissions,  are  attached  to  Inis  NOFA, 
as  followsi  Form  HUI>-52515 
[Attachment  1];  Certification  for  a  Drug- 
Free  Workplace  (Attachment  21:  Text  for 
the  Certification  Regarding  Lobbying 
(Attachment  3];  Certification  Ri*garding 
Single  Audit  Act  [Attachment  4i,  and 
Standard  Form  LLL,  Disclosure  of 
Lobbying  Activities  [Attachment  5l. 

B.  Submitting  Applications 

HA  applications  must  be  n^  :e  ved  in 
the  HUD  Field  Office/Indian  Prognms 
Office  by  3:00  p.m.  local  Ume  [i  e  ,  ;ae 
time  at  the  office  where  the  apphcalion 
is  to  be  submitted)  on  August  23, 1993. 

The  Indian  Programs  Office  is  the 
place  of  official  receipt  for  IHA 
appUcations.  .An  IHA  also  must  submit, 
at  the  same  time,  a  copy  of  its 
application  to  the  HUD' Field  Office  that 
has  jurisdiction  over  the  portion  of  the 


State  in  whi-i-h  the  IHA  is  located  Field 

Ofrii^es/lndia.!  Programs  Offices  will  be 
responsible  f:.:  notifying  their  HAs  of 
tiie  e.'afA  ediL^ss  and  room  number 
where  applicennns  are  to  be  submitted 
Copies  transmitted  via  facsimile  (FAX) 
'lunsniiss  'in  wii  not  be  accepted  for 
prouessmg 

C.  General. 

(1)  Appl.icfitions  must  be  submitted  tc 
^)i^  hxicl  Fiold  Office/Indian  Programs 
Git-  e  or;  F^rin  HUD-5251S  m 

a. '  ordance  A-:'h  the  applicable  prograiri 
regulations 

(2)  The  application  should  include  a 
narrative  description  of  how  the 
apphcation  meets,  or  will  meet,  the 
application  selection  criteria.  Failure  to 
submit  6  narrative  description  is  not 
cause  for  application  rejection,  however, 
the  Field  Oif:.:e  Indian  Programs  Office 
can  only  rale  and  rank  the  application 
ba.?8d  on  infonnation  the  Office  has  on- 
hand. 

(3)  Attachment  6  at  the  end  of  this 
notice  lists  the  HUD  Field  Offices  and 
the  number  of  units  and  budget 
authority  available  for  each  allocation 
area  RAs  should  limit  their 
applications  for  the  "fair  share" 
program  to  a  reasonable  num^ber  of 
rental  vouchers  and  rental  certificates, 
based  oc  the  capacity  of  the  I-LA  to  lease 
all  the  units  within  12  months  of  ACC 
execu'jca.  The  number  of  units  on  the 
iLA  application  may  not  exceed  the 
greater  of:  (a)  Ten  percent  (10%)  of  the 
total  rental  vouchers  and  rental 
certificates  under  reservation  for  the 
HA;  or  (b)  50  units 

(4)  HAs  shall  submit  only  one 
apphcation  (Form  HIT>-525151  for  an 
allocation  area.  If  both  rental  vouchers 
and  rental  certificates  are  requested  on 
the  same  application,  then  the 
apphcation  will  be  given  two  project 
numbers,  one  for  the  Rental  Voucher 
Pn^ram  and  one  for  the  Rental 
Certificate  Program.  The  total  number  of 
units  applied  for  may  not  exceed  the  ten 
percent  or  50-unit  hmitaticn 

(5)  Regional  and  State-wide  HAs  may 
submit  one  application  for  each 
allocation  area,  and  each  application 
will  be  considered  separately  Each 
regional  or  State-wide  R.A  application 
may  request  up  to  ten  percent  (10%)  of 
the  total  rental  vouchers  and  rental 
certificates  tlie  HA  has  under 
reservation  for  each  allocation  area  as 
applicable,  or  50  units,  whichever  is 
great^ir. 

fe)  The  Field  Office/Indian  Programs 
Office  will  reduce  the  number  of  units 
rt-quested  in  any  application  that 
exceeds  the  ten  percent  or  50-unit  limit 
to  the  greater  of  ten  percent  (10%)  of  the 
total  number  of  rental  vouchers  and 
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rental  certificates  iindei  reser-'ulion  or 

/.'  Certr:rnt!nn  Regardi.\g  Drug-Frse 
Workpl.'ice 

The  rVag  Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 

curti^  that  they  will  provide  a  driig-frei) 
workplace  Uras.  eich  HA  rr.iist  certify 
(even  though  ;t  has  done  so  previouslyj 
that  it  wiii  comply  with  the  drug-free' 
workplace  requifMnients  in  accordance 
wit))  24  CFR  par;  24  subpart  F  [Sm 
Cartification  ReKardmg  Drjg-Frw 
Workplace  Roquir^rnen's,  Attachrrieir  2 
tothisNOFA  ) 

E  CfTti'icatinn  Pf^i^arding  Lybbvmg 

StKiion  31 S  of  the  Depanment  of  the 
I.ntenor  Appropriations  Art,  F\ib„  L, 
''■-H 121.  approved  0(„;;oJ-*r  23.  19'89. 


(31  U.S^C   1352)  ithn  Bvrd  Amendn'Hnt) 
generally  prohu,),;*  r--i  ip,.t->rtB  of  tf::,h:s' 
!..(,.:,;; J j:s,  ^rs:':'.i   .a,:,.:  :  .,;;'.»  fjut;,,  .,.>:,::. ^ 
fa,-::i'ropr:  itevj  :  .:;ds  for  lobbying  the 
F<w.ut!v«j  '■::  [>'K;sl8tive  Branches  of  the 
Federal  Q.rvp'-n::-.*.;;*  .n  aajiieirtj.in  with 
a  speci*]':  cuntraa.  ^.rai.t,  ijt  L>a,.r.  The 
DepartiLerifs  refiiiiat. .;:,».  on  thew 
reslnctions  or.  ubcvin^  are  ctxiifiP'."  «' 
24  CFR  part  fl'7.  To  corr^pjv  with  24  Cl-'R 
part  87,110,  ariy  H,A  i.nher  tfian  an  I' 
that  meets  the  defin!';o/i  of    person' 
24  CFR  pert  87  105.  S',:hnvin.in,gan 
application  under  thi;;  N(}FA  for  rmre 
t!ian  $100, CXX)  of  b;ids"t  authority 
assistance  must  subrr..:  e  certification 
and.  J  warra,riled.  a  r)i8.(,jOfeu,re  of 
Utbbv.ng  Art]v.M,:es  To  assist  ili\s,  me 
text.s  for  the  Certification  Regarding 
Lobbjiag  (Attachment  3)  and  Standard 
Form  LLL,  Disclosure  Form  to  Report 


Lobbying  (Attachment  5)  are  attached  to 
thiiNOFA. 

F.  Certification  Regarding  Single  Audit 
Act 

The  HA  must  submit  the  Single  Audit 
Act  Certification  (Attachment  4)  in 
accordance  with  the  Single  Audit  Act. 
and  HUD'b  regulations  at  24  CFR  part 


'in 


L/. 


Checklist  for  Technical  Requirements 

The  following  checklist  specifies  the 
required  information  that  must  be 
submitted  in  the  HA's  application.  It  is 
recommended,  but  not  required,  that  the 
application  contain  a  narrative 
explaining  how  the  application  meets 
the  selection  criteria. 


1  i\  u  1 0  i  rx  r 


tuning  Checklist 


Application  for  Rental  Vouchers  and  Rental  Certifjcates 


Hou&ir»g  agency 


P'»«*a  <Mc» 


Yes 


^o 


Yes 

G 
C 

a 

a 


No 


□ 


D 


D 


n 


D 


a 


"•-■.e  a?ptK..at>or  cxi^itaias  b  compktttd  fonn  HUD  52515. 

fair  sna-e  dtstntxrtior. 
^^e  &D?i>cai>or-  stales  t>v  -lar^m:  d  te:t-.>  -- .  the  total  number  of  unrts    -j  .--kI  by  the  HA  (U 
one  D«cir:x:xr  units,  two  t>ed7c<x-  -^.iih    a'c  "^  approximate  numbec  oi  urns  tor  eJderty  handi- 

c:appec!.  Of  di&abifW  tarr^tes 
''^  apDtiC£t)or  dernoo&tre'its  tr^:  r  >e  responstve  to  the  condMon  o'  -*  *   ■;■■■ <;■.■■*   -  -*  -  r 

-luafty  ar<j  th«  rx>.;s,o3  as£^stB.rKe  needs  of  low  Income  Iwnttes    .    .  ,M-.r  '-.^  ,j.. >,„..,,    >.^,,.,.,, 

capped,  disab4e<j,  ^a'j«  ^a---': 't»,s  »;■>-  •%,:)s^  displaced)  -ps-.I'-.;  -^■^   ;>■  6:.;.*,- if  ;     'ms.-;*  ir   -,,. 

communny 
The  ai>pi'.car>cy  aen-koristrates  "«h'  "--h   >.   ^t  i-'  ,  ^i  • 

Q-.'ai.fiefl  arte  a'jtNj-f'.zec  tc  ;ja*  ^:,>a*M      •  i*<  '«»  ^  a<, 

P':->g^a'T»  sfe  tc  b*  ca,Ti»,-  -xrt    sj^f    ■*,'-      s  rt^  / 

5'ori   fii":  ariy  rutes  a,"x3  'egutst-.,"-*  ftyvtec*  -    *    -« 

ations.  ar\l  (if ":  a  supoofDrvg  'j()c>K;ir  »rr^  tn*  ao*-  ■ 

t'le  !'-.  the  Fioid  CKt>cft"na»a'' P'>,'3mi,    >nc«  *"h-t  oo  not  havf.  ...  ,,,.,.   ..,„,  ,    ^ 
Th«  app-Kiatic^  tocj,jOet  e  stat^neo-  tna-  p»  ►vxi.v  s  ouaittv  Hm>-.^r-j^  t  u.  -i«c  >.',  r.^.  :<*^^r,'^ 

o'  tne  c-o-j'an  wW  m  as  se   ♦ortr   ■■  ^4  (     h  ^^h,        ,  ji  ,,-   „  .  ,■„  cFR  887.251  or  Ihei'  .-,•,:•  .y.-. 

in  v^  Aa;aptatH;.'ry  C,m»r^  are  pot^j&o-'   >   'idvw  r  -«    appfovtKl  by  the  Held  Office^inotan  rro- 
ansr  c^i.e  Mt  ,    ^    •>»:  ^  shal  be  spedffed  end  Justified 

s  re  iA  &ch»i^,»   >t  ,«„s  ^  *,     -  -,,  ,5.  -.."^vide  for  the  expedttious  leasing 
ff  6  v*->f+^    .    V    'A      ,=•  specify  the  number  of  un«8  In 


-  >jpted  Dy  the  agenc  ^  ^ 
jynsel.  H  such  docur^*. 


.  on 


D 


g-ams  Oti'ice  i- 
Tr  0  atTf'cation  cxy 

■J    j-i('S  ir  r-ifc  p'j^fv^,     r   l«,^..,<v" 

t*  rt  r  w-q-ai  rH=t'  re  exi-tt-V"  >    '*■ 


'1 


':-■  h  _:  i>_»jjit: 


s.'  •  6<d- 

-twiT.  of 


amtai  certificatee)  contains  estlmatas  of  the  average  ad- 
tor  each  bedixxim  size. 


REQlilflEMEhn^  FOR  DRUG-FrEE  WOR^-•.ACE,  CE- 
S'^ATEMENT  AND  --£  £:V: 


iTiFiCATiON,  ANTi-LOBBYING  CERTIFICATION  AND  DISCLOSURE 

iLE  Auorr  Compliance  Certification 


Housing  agency 


F.a«  c.*-!ice 


Yes 


No 


Ves 


Nk:i 


D 


C 


rh«  awJc^tioo  Treats  huo  s  j^jg-frse  woi1(ptaca  requirements  set  out  at  24  CFR  part  24.  subpart 
.'^e  appitcatjo^  :x>oiini  r  eA9cjtBd  CertMcation  tor  a  Drng-Ffaa  Wodtptace  (Attachmani  2).) 
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Requirement  for  Drug-Free  workpuvce  CEP^iFicAnoN,  Anti-Lobbying  CEFrriFiCATiON  and  Disclosure 

S-^ATEMENT,  AND  THE  SINGLE  AuDiT  COMPLIANCE  CERTIRCATION — Continued 


H(Xi*r>g  aoericy 


Ym 


No 


F'BKi  0**iC8 


Yes 


UO 


■Pie  appiication  meets  HUD  s  reguiatton*  regarding  anIJ-lobbyIng  set  oot  at  2i  CFR  87  Th«  anti- 
lot>bying  requirements  apciy  tc  appitcatJons  »«it  K  approved,  would  resell  n  tr>«  hA  obtairwng 
more  than  $100,000  m  bxiget  authortty.  The  Department  haa  determmec;  if^t  !i-*As  es^ablls^ed 
by  an  Indian  tribe  as  a  'esoit  ot  the  exercise  ot  tt>«<r  sovere^n  power  are  excijded  from  cov- 
erage, bcrt  IHAs  estaWisr.ed  under  State  law  are  rx>t  exduded  from  coverage  "^o  corrip-y,  HAs 
must  submit  an  Antt-tobbying  Certiflcatton  (Attachment  3)  and.  It  warranted,  a  D^sc  osure  of  Lob- 
bying Activitlee  (Attachment  5). 

The  application  rr^«*s  t^«  requirement  that  the  applicant  is  in  compliance  with  the  Singi«  Audit  Act, 
0MB  Circular  f*o.  A-  •!28  and  HUD'S  regulatlone  at  24  CFR  44;  or  OWB  Circular  No  A-133  To 
compiy.  HAS  fTHiSt  s^orn(\  a  Single  Audit  Act  Certification  (Attachnwit  4)  hAs  who  are  not  cur- 
rently In  compUarKe  wtri  !^e  audit  requiremerrts  will  rxA  be  eligible  for  funding. 


UMI 


TV'.  Corrfctions  to  Dffici«>r.t 
Applicatjon.s 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
appropriate  Field  Office/Indian 

Programs  Cffiie  no  later  than  the  date 
and  t)me  specified  :n  Section  D  of  th  s 
NOFA  The  Field  Off.ce.Tndian 
Programs  Office  will  initially  screen  ail 
applicatjcns  and  notify  HAs  of  technical 
deficiencies  t;y  letter. 

If  an  apphcalion  has  technical 
deficiencies,  Uie  H.^  will  have  14 
calendar  days  frcm  the  date  of  the 
issuance  of  written  nonfiration  to 
submit  the  missmg  or  conwied 
information  to  the  Field  Office  and' or 
Indian  Programs  Office,  Curable 
technical  deficiencies  relate  only  to 
items  that  do  not  improve  the 
substantive  quality  of  the  application 
relative  to  the  rating  factors. 

All  }L\s  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HLT^s  letter  notlf>^^g  the  applicant 
of  any  >u  h  defiaency  Information 
received  after  3  pm.  local  lime  (i.e.,  the 
time  in  the  appropriate  Field  Office/ 
Indian  Program  Office),  of  the 
fourteenth  calendar  day  of  the 
correction  penod  wiil  not  be  accepted 
and  the  application  w-.ll  be  rejecttKl  as 
incomplete.  All  HAs  are  encouraged  to 
review  the  initial  screening  checJtlist 
provided  in  Section  IE  of  this  notice. 
The  checklist  identifies  all  technical 
requirements  needed  for  application 
processing,  An  HA  application  that  does 
not  comply  with  the  requirements  of  24 
CFR  882.204fa)  or  887. 55(b)  and  this 
Dotice,  LDduding  the  drug-free 
workplace  certification  and  the  anti- 
lobbying  certification/disclosure 
requirements,  Single  Audit  Act 
certification,  af^er  the  expiration  of  the 
14-day  cure  penod  will  be  rejected  from 
processing. 


V.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
,50.  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  US.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7  30  am  and  5;30 
p.m.  weekdays  in  the  Off.ce  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street.  SW..  Washington.  DC  20410, 

B  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  'onder  s<>ction  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
In  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  ihe  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  This  notice  is  a  funding  notice 
and  does  not  substantially  alter  the 
established  roles  of  the  Department,  the 
States,  and  iocal  governments,  including 
HAs. 

C.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  tJie  Family,  has 
detarmmed  that  this  notice  does  not 
have  potential  for  sif^nificaiit  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Exe<:utive  Order  and.  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
lamily  eligibility. 


D.  Section  102  of  the  liVD  Reform  Act. 
Documentation  and  Public  Access 
Requirements 

HUD  respnn'iibilitiPS  Hiro  will 
ensure  that  documentation  and  other 
information  regarding  each  application 
submitted  pursuant  to  this  NOFA  are 
sufficient  to  indicate  the  basis  upon 
which  assistance  w,?s  pn".\ided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance 
Material  will  b«  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U  S  C.  552)  and 
HUD's  implementing  reg^jlaUons  at  24 
CFR  part  15.  In  addition,  HUD  wiil 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  15, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements  ) 

E.  Section  103  of  the  HUD  Reform  Act 

HLT)'s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  E)evelopment 
Reform  Act  of  1989  (42  US.C.  3537a) 
(Reform  Act)  was  pubhshed  on  May  13, 
1991  (56  FR  22088),  and  became 
effective  on  June  12.  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
apphes  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  hinding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
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HUD)  concenuntj  f-;nding  decisions,  or 
from  otheru'ise  givsng  any  applicant  sr; 
ui.fai' competinvo  ad%'a::',,E.ge  Persuris 
who  apply  for  essi^vuica  ::i  Ihis 
r-Tmpo;-tion  should  ccnfine  t,Le:r 
in:{u;r-i»s  to  the  subject  are,ji  ■^.era:A\n:l 
under  24  CFR  pan  4 

Appii.:,dnts  who  have  queiiiioiiS 
should  contact  th«  HIT-  Office  of . 
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1202]  7:18-3815  [TUD/Voio]  (This  is 


tcil-fre©  nurrlt?r  1  Tne  Otficu 


Eihics  .-,. 


pro  VI I 


fan"n;;:K)r:  of  a 


generaj  nature  tc  HI  TJ  einpioyees,  es 
w'oli.  However,  a  HUD  enipicvee  who 
hqs  specific  p^oer?'^:  ;;;ut.s*!uns,  sue;  a 
whethp-  pa]tii:.u!3r  su>))f*cl  ir;a*'er  car,  ; 
discussed  with  persons  iJids'Oe  Uie 
Departmflnl.  should  contact  his  or  he; 
Regional  or  Fieid  Office  Ccuiisel,  c: 

pru!^rd;i: 


Hftaaq carters  c; 


'Ah,i',r.  tne  que.'^t:.': 


r.>d,i  ior 


F  Prohibiiion  A^:i,r:Ft  LzDbying 


J:'-^  tais 


The  UiS  of funJs  h 
NuFA  IS  Si;b|ftrt  ^.'j  the  diSi:;o.>'..c;i3 
req-;;rfiment5  a„nd  p'-nhihitions  uf 
s&ii;on  319  of  Ui^^  D--par*r'crt  of  Interior 
ard  Rela-ed  Actcvces  Apprr.pnations 
Act  ♦'or  Fiscal  Yf-^r  l'*9u  m  I;  5  C 
1352)  ith"  "Byrd  A 
i  rr.  ?  I  e  m  e  n  ti  n  g  r"a  c 

S".  Th«se  authorities  proh:')i»  recipients 
I  '  F  H  c  e  r  9 1  fx)n tracts,  grsu  1 1  s  :  •■  r  I  <  "ia  ,n  .i 
::  m  u>  ng  appropriated  fu c  :-,  f  .- 


-ntnd::;'.'!,  ";  ,icd  the 
laticus  a'  24  CFR  part 


.  '  i  19  Fxer-ot:vp    >■  L?gi»  a'  - ' 
'   -  .  -  -  the 

>   >        J       .  r      ^   H»-   -  1         ^  , ,  j, 

■'  ^      "Mf^  ;»"■>-     '  '^  >.    ^'' ..  ,  !- 

'    ■'  -     '    ""  twen  or  will  be  spent 

^     «  '  1  Conner* 

-  ^ '•'  lAs  estabhi^-;^  ly 

-  =5  result  of  the  exercise 
'       '     '  ■  —  power  are 

^    -*'■"■  '  -^  of  the  Byrd 

MTiendme' •       •    -iAs  estabhshed 
inder  State  law  sue  not  excluded  from 
v..^  s'  itute's  coverage. 

G.  Section  112  of  the  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3537b). 
Section  13  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
rcquiroments  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 


auU  Lbcst  whc  ,=;-'•  pfi..i  '.{-.  pr- 'Viiis-  •f:.*' 
.nfluence.  The  --).  -ii,;  '*-t;;.,  ;.  ^.e 
pajmient  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
••'■vst,si:ic«,    :  "Ct-  n^xy  are  tied  to  the 
ii  uiiibttf  ol  lio  c      ,      1  ts  received  or  are 
based  (»  the  er    .     ;>f  aMistance 

>  vf-d  cr  *  ■   f' V  are  contingent  upon 
■c.H  r&>_e.p'.  c  assistance. 

Section  13  was  implemented  by  final 
rule  pubhshed  In  the  F-c;  f,d  kix';- 
on  May  17, 1991  (56  FK  ^^=,1^,.  li 
readers  are  involved  in  any  effbrts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
be  forwarded  to  the  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development^  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-3000.  Telephone;  (202)  708-3815 
(TDDA^oice)  (this  is  not  a  toll-free 
number  )  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Authority.  42  U^.C  1437a.  1437c  1437t 

[>ated:)une30, 1993. 

Joseph  ShttMiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

BIUJNC  OOOe  4210-»-H 
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u  3   D»p«rtm«nl  oi  Hou«rr\g 
•cd  urban  D»v»topm«ol 


Application  for 
Existing  Housing 

Seciion  8  HcxiSing  AssiSta'xe  Pa ,'"'""'■  f'rogram 

S«od  »»  or-gfriaJ  and  N»o  ;oo«";  oi  Tf;  4£  c  c  'two  torm  and  anactwriens  to  tha  local  HUO  Field  OWo 


* t tdchment 


OMBApprova)  No  2577-016>  (■aqpJOVaS) 


PuCfc  'sportrq  txjfOer  to.  »-s  :o.i«c5c^.  3*  r  •')'TTiatk)o  it  osttmaMd  10  avarag*  0.5  hous  pe*  -espors*  iociudirg  it»  time  tor  reviewing  .rstrudfors.  seafcfwrg 
siBSog  -lata  *oorc«  jatr^'n^  aoc  TArta  ri,.g  »»dalin««(«d.indcwn|)Mlng«ndwv«*  rg  r«  io.«nor.  o«  iricmacor.    Seod  comnerts  .^garo^g  r=s 
boroer  fn'.r^am  o.  sr>  otr«'  a^p«c'  o<  T-<.  co-^tion o« iBtemwIion.  Indudjofl $ufl9«tions  Iw  reduang  9ms  Bu'd«n  to  m«  ««pc-is  Mar,ag©f^*>n«  omc«f,  c*k»  st 
rfnrn^,t)oc  Po.c«s  arx:  S^ter-^s  „  s  r.^c.^T^nt o«  Housing «id  Urban  Dwelopwwnt  Washington,  D  C  iwc  360C  aoa  to  T>«Oft.c«  cJ  Mar,%Q«-^«r,!  aM 
B.j<3gef  Pac««wort  aeCuc-)onP'c«K:  :e"0'^.9'  >vasHiog>)n.  D.C.  20S03.  Do  not  v^  9^  comp^-to  -ofm  to  t>,tN^>  pt  a^Bs«  addn»<;-ws 


-S  *ierc(  ,-'->.,   eQu-es:  't  • 


'^g  asslsianoa  payments: 


Warn  %  *.;]C'  •s^  5     'II 


;«> 


Sarav.-'»  jf  P''*  C^ci*  a.-^trjae  -c  ii^  •'vs  isff+catton 


T.ua  at  PHA  Otlc«r  auihotiad  w  sign  ins  appkcaUan 


Cmp^UinDbai 


Leg-i  »  sa  c'  :>»')  cr    i"«  r  •'  f  '«•    -*  oetennlnes  that  it  may  iega«y  •ni«f  ln(o  Contracts) 


J L 


Have  yov  suCTin«}  p'loc  apo*catioos:       No  Yes 
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AtUduMBt  2.— Certificate  Regarding 
Dmg-Free  Workplace  Requirements 

(From  24  CFR  24,  Appendix  C) 

Instructions  for  Certification 

1  By  signing  and/ or  submitting  th:*-. 
application  or  grant  agreement,  th« 
grantee  is  providing  the  cartiScation  *tit 
out  below 

2.  The  certification  set  out  beiow  ;s  a 
material  representation  of  fact  upon 
whuch  reliance  was  placed  when  the 
agency  determined  to  award  ir.e  grant 
If  it  is  later  determined  that  the  grar.tee 
knowingly  rendered  a  fa]<ie  c^rtincation. 
or  otherwise  vTolates  the  requirements 
of  the  Drug-Free  Workplace  Act,  the 
agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authonied 
under  the  Drug- Free  Workplace  Act 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals, 
AJtemate  11  applies.  CartiScation 
Regarding  Drug-Free  Workplace 
Requirements  Alternate  I 

A.  The  grantee  certifies  that  it  wili 
provide  a  drug-free  workplace  by 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensKiK 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantew  s 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Estabhshing  a  drug-free  awareness 
program  to  mform  employees  about — 

(1)  The  dangers  of  dpjg  abuM  in  the 
workplace, 

(2)  The  grantee's  policy  of 
maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs:  and 

(4)  The  penalties  that  may  b«e  imposed 
upon  employees  for  dr.ig  abuA^ 
violations  occuinng  m  tne  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  reqUir«d  bv  paragraph 
(a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  wd) — 

(1)  Abide  by  the  terms  of  the 
statement:  and 

(2)  Notify  the  employer  of  any 
criminal  drug  statute  convnction  for  a 
violation  occumng  in  the  workpiarp  n.i 
later  than  five  days  after  such 
conviction, 

(e)  Notifying  the  agency  within  ten 
days  after  receiving  notice  under 


subparagraph  {d)(2)  from  an  employee 
or  otherwise  receiving  actual  notica  of 

such  convit.tion, 

if;  Takin?  one  of  the  following 
actions,  wuhin  30  days  of  receiving 
notice  under  subparagraph  (d)(2),  with 
respe<;t  !o  any  employee  who  is  so 
LOfivicted — 

[1)  Taking  appr-'^pnate  personnel 
action  Jt;*<inst  such  an  Hmpioyee.  up  to 
and  mcludma  tenni.^ation;  or 

Uj  Requiring  su^h  employee  to 
pirticipate  satisfacloniy  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approve<i  for  such  purposes  by  a 
Federal.  State,  or  ioc^l  health,  law 
enforcement,  or  other  appropriate 
agency: 

(g)  Making  a  gfxxi  faith  effort  to 
continue  to  maintain  a  drug- free 
■rvorltplare  thrcugh  implementation  of 


paragraphs  la).  !"b 


I.  \ci. 


(e)and  (f). 


B,  The  grantee  snail  in.sert  in  the 
space  provided  below  the  site(s)  for  the 
performance  of  work  done  n 
connection  with  the  specific  grant: 

Place  of  Performance  (Street  address, 
aty.  county,  state,  cp  code) 


{Same  k  Title) 
(Signature  &  Date) 
Alternate  II 

The  grantee  certifier  that,  as  a 
condition  of  the  grant,  he  or  she  will  not 
engage  in  the  unlawful  manufacture, 
distribution,  dispen.sing.  possession  or 
use  of  a  controlled  substance  in 
conducting  any  activity  with  the  grant. 
Signed  by:  (Name,  Title  *  Signature  of 
Authorized  HA  Official) 

(Name  »  Title) 

(SignatuTB  k  Date) 

Attachment  3. — Certi£cation  Regarding 

Lobbying 

Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifie.?,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropnated  funds 
have  been  paid  or  wii!  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  a  Member  of 
Congress  in  connetJion  with  the 
liwardmg  of  any  Federal  contract,  the 
making  of  any  Federal  grant,  the  making 
of  any  Federal  loan,  the  enter'.r.g  into  of 
any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 


amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  mruence 
an  officer  or  employee  of  Congrs'ss,  or 
an  employee  of  a  Member  of  Ccngress 
in  connection  with  this  Federal 
contract,  grtint,  loan,  or  cooperat;vfe 
agreement,  the  undersigned  shall 
complete  and  submit  Standard  Fom>- 
LLL,  'Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  re-quire  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  US.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  net 
more  than  $100,000  for  each  such 
failure. 

Signed  by:  (Name,  Title  &  Signature  of 
Authorized  HA  Official) 

(NRmeATltle) 

(Signarore  &  Date) 

Attachment  4.— Certification  Rpgarding 
Single  Audit  Act 

The  undersigned  certifies  that,  to  the 
best  of  his  or  her  knowledge  the 
housing  agency  is  currently  in 
compbance  with  the  audit  requirements 
under  the  Single  Audit  Act,  OMB 
Circular  No,  A-12a  and  HiJD's 
implementing  regulations  at  24  CFR  p«rt 
44:  or  OMB  Circular  No  A-133,  as 
applicable.  This  certification  includes 
the  period  [insert  dates  audit  covers) 
which  covers  the  last  audit  conducted 
and  submitted  to  HUD  in  accordance 
with  these  requirements,  or  the  period 
for  audit  currently  under  contract. 

Signed  by:  (Name,  Title  A  Signature  of 
Authorized  HA  Official) 

(Name  &  Title) 

(Signature  &  Date) 
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InsJnjctlons  for  Complet-on  of  SF-LIL.  Disclcsu'e  ot  LCDCymq  Ac*(v^!;es 

Ths  a.scJcsure  'om  sr.a«  o*  corc^iac  cv  :-«  -wa^.-m-k^  .«.;,  /,r..,:r-ef  suCawa/Oee  Df  ir:m«  FeCeral  reccwsnl.  aJ  the  inittalion  or  fec8(or  J  3 
-o/er90=^'»''«fa3'-r-  -  j -a'-a' -.jnqe 'c  a  :i".«  .s  Imng,  pursuant  to  Ilie  3 1  ':  ?  C  secJ.oni352  ^^e  '  i.-g  2<  a 'of'TMs  ■•eou'rec! 'c  9:K;n 
;,^„^;.  ./;  ;V-  ■'  -.^-e  ^av-vj^it  -  =«-.  -r  r >• '.5  entity  for  influeocmg  ?'  ,r'.--r'-'3  -  '-".enc^  ar  o^^icer  -r  erx  oyee  -  a-y  =»o-v:y 
a  Ver-cer  c'  Co-^-ess  ^'  -rc»f  o^  9'-c>CYa«  of  Congress,  or  any  amptoyee  0!  a  V«-t:9'  rf'Ionoress  in  cc-ector  wir  a  ccve^ec  ^soeri: 
j^.  ^,  5g\^  ^/  ,A  -o,^,:nuaf»n  Sf^-^'  'or  additional  information  rf  the  space  ^  -  -'e  ■'.'-  s  -aaecua;o  Cc-^ciose  a!!  ie-"s  - ;'  3-'..-  -  ':- 
'^i:  .r.^.n,v^,  ;,ipq  a-c  -a'ef^,  J-.ar^ri  -^Mn.  Refer  to  the  implomenting  guidarice  publish^:  :  i  -^e  -y  ce  -J  ^Aa.--3g^.T>en;  a-c;  5.-Qe!  tor_ 

•  oe-  'y  -e  ■  A„9  •  ,r-  -e  -^-r  federal  action  for  Which  iobbying  activity  is  andtor  has  Deen  secured  to  tnttue^ce  ■-•-  o.xo.T-.e  o«  s :.  :vered  Federal 
ac"  c 

2    -pr-*,  :^s  ::,'3:.s  di  ;re  co.e'eo  rojsral action. 

-  ^e  "'  • ,  •  '^  ■>  a  X-  opiate  ctass.f  cation  ot  m.s  report  tt  this  is  a  f  ollowup  report  caused  by  a  material  change  to  the  intomiatlon  previously  reported. 
gn!9r:ne  i9i!  a'C  :.arter  in  which  the  Change  occurred.  Enterthe  date  of  the  last  previously  submrtted  report  by  this  reporting  entity  for  this  covered 

-  sclera;  a:' .. '" 

i  ^-a.  -e  -.^i  ,-,d-.i9  icc -s=;   „■  i  i:a:a  and  zip  coda  ol  the  reporting  errtity.  Include  Congressional  Distncl,  1I  Itnown.  C-^eo'^  '^e  aporopriate 

-as  v'ca-c-":' ■--=-:;- -g  entity  mat  designates  if « <s.  Of  expects  to  be,  aprinie  or  subaward  recipiertJc  •=-•"'/ •^;= -g^ 

:re;'r;."i'.r:-'rr'eD^neistheisttier.SuOawardsindudebutarenotlimftedtosubcontraas.subgra''-,  rr^ -i-iraA;  -   ijndergra^^^ 

5ltt^eD'5a';3■:-■  - -^  eoortlnitem4checKs-Subawardee",  then enterthetullname,  address, City,  stateandzpcodeoftheprime Federal 

'Kice"*    "ci^re  I:-;  assional  Distnct,  ft  known. 

5  =-.e-  -e  -a~e  :'  -■?  --^c^'al  agency  making  the  awa«J  w  loan  comrmtmenl.  Includb  at  least  one  organizational  level  below  age.ncy  name, 

-f  K :-:  A  -   = : '  9 » 3  -i^  .:   :    "  "lent  ol  Transportation,  United  States  Coast  Guard. 

^  E-8f  --^  =eoe'3:  0'^-^^  "a-e  ar  descriptwn  for  the  covered  Federal  action  (item  1).  If  known,  eniet  -he  fji  Ca-.a.c.;  -;  F  eceral  Domestic 

Assis:3-C9  C-Ci   -_~Te':  ;'ar:s.  cooperative  agreements,  loans,  and  toan  commitments. 

g  c-,«. ."«  ~r-  .'c— ■  3-9  =^9ceral  identifying  number  available  for  the  Feder'al  action  identified  in  item  1  (e.g.,  Request  tor  Prooosal  (RFP) 

■>,^M-    -.-a-  -  ■:  "  :    '  ^   -  .-oer  grant  announcement  number;  the  contract,  grant,  or  loan  award  number;  the  apDlication  proposal  control 

-'-ce'  arc-*  :  r,  -»  -^c-  .   :;ency).  Include  prefixes,  e.g.,  -RFP-DE-SO-OOt.- 

:  =:.3:'.ve-^c  --c-:'a  a  •      A--'etherehasbeenanawardorloancommitmentbytheFederalagency.enterth6Federalamountoftheaward/ 

oa"    •:-'-  '-ent  for  the  prime  entty  identified  in  item  4  or  5. 

• :    a  5  -  -  -  a  'ull  nar^,  address,  city,  state  and  zip  code  of  the  kjbbying  entity  engaged  by  the  reporting  entity  identified  in  item  4  to  influence 

"t  :c-e  -k:  -eoeraJ  action. 

b'  £  Iter  the  fui  -a-es    •  the  individuaJ(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 

z--y  -as'  Na~e  -  -5t  Name,  and  Middle  Initial  (MI). 

..  c,.^,.n.,5^  -.3t'o'r-ersat!onpaidorreasonablyexpectadtobepaidbythereponingentity(!tem4)totheiobbyingentity(item10). Indicate 
wrer-e'  -e  :;av"e-  -as  >--  -a;^  ^actual)  or  will  be  made  (planned).  Check  all  boxes  -a;  -rev  ••-  ;;  s  a  -^.aie-  a',  ana^ge  report,  enterthe 
:.r--  3'  .■j  a-"c-!T  ai  payr^<j"i  r-ace  or  planned  to  be  made. 

•  2  :-ea<  ;'e  appropriate  box{es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution,  specify  the  nature  and  value 
of  the  m-kind  payment 

•3  C-ecx  •"■*  acca:' a'?:-i  ?:    ^-^-^ck  all  boxes  that  app»y.  U  other,  specify  nature. 

<4  =-cv'-«i  --v-'ca-c  -:-.-a  e:c..>::-3tion  of  the  services  that  the'lobbytst  has  performed,  orwil'c.?ei::t':-ara-  r-^j-a-.  a"dthedate(s)of 

ary  se-r^-,  -e-ce'^-    -a  .as  a.:  Z''<  ratory  and  related  activity,  not  )ust  time  spent  in  actual  comae:  ^--  -eae'a.  -  :  aic  loentifylhe  Federal 

oi^c  J  :    .'  e-o'cve^  s  ac-'-aa-eo  :.'  '.ne  o<ficef(s).  employee{s),  of  Member{s)  of  Congress  trial  were  co.r.aaed. 

•5  ;-ec^  ,v'j"^    ;-  -a:  a  i-  ..-,..  i  :  ; -riruatkjn  Sheet(s)  is  attached. 

16.  T^e  zn^'-^f-q  :"c  a  ;-  a   s  ^-  a-c  aa'-;  ie  form,  phnt  his/her  name,  title,  and  telephone  number. 


....  ..   -.j^,_r^.  :.,^^r,    S4?ri.3  cor*r**^^t:^  f**c<afOi^  Tis  Su'C^r  ,?<n-'^.<--'-^ 

C34a-0C4r.:   AasTirq'or   :  :   .r'^'J 


Standard  Form-LLL 


UMI 
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Disclosure  of  Lobbying  Activrfies 
Continuation  Sheet 


u*>*o-uu**& 


flepo.-Dng  Entity 


Paga, 


Authorized  tor  Local  Reproduction 
Standard  Fortn-LLL-A 
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Reg»or 


Ooilars 


Boator.    MassacnLiSens    O^fica 
M«tropo<ilar  A^iocaooo 

A/*as 

Wastsi^'  Massacr., setts 


4  2^9%^ 


Unta 


Compooent  parts  o<  allocation  area 


yVofcesief  C<:"-nty 


Bostcfl 


^o'^^6ast 


SoMl*i«ast 


i5'5  *-.. 


22,067.716 


4,561,622 


4  083  626 


Nof>metTooo<ilar  Allocation 

Afsas 

No'^'^TetrooC'iita"  Sta!s*''Q6 


its  B*»'isr'>e  x.^ntv— 4cwn«  o*  Ch«shif8.  Dalton,  Htnsclaie,  Lanesoo.-ot.-gr^  '.ee  Lancx 
►  '■Tis'e-..:  s,,_,.-rrH>'y3,  SBodftrtdge;  Hampdan  cxxjoty— to^ns  of  Aga^am  CNcopee 
Eaat  Lor.gr-eaoc>*,  Har\p<Jer,.  Holyoke,  Loogmeadow,  LjOIow,  Monaco,  Mortaom«ry 
Pahner  P^s^ei  So.>Tr>wic<  Springfield,  WeatfleW,  West  Springf-^tn  Wilfahani 
H•mps^'-&  cc-^rty— ti3vn«  o<-  Belcherlown,  Easthampton,  Gra-^y.  HLiPfingio^,  Norif, 
amptor  S;x.rampton,  Soufl^  Hadley. 
MkMM«>  ;r».,r"/-»wr>j  'rsf-  Asnby:  Worcester  county — iowns  of-  Asf'bumhan.  F'ltcfi 
burg,  [.sof^-rs^fl'  [ur.ent>urg,  Westminster,  Worcester  county— towrs  &^  Auborr 
Barri,  Qoy^sic-r.  B'-oo^fleid  Chartton,  Clinton,  Dooglas,  Dudley,  Easi  Bra^f^eid,  Graf 
ton,  HoWer  ,t,f.-cief  M.ilbury,  Nkxthborough,  Northfc'xige  K<yt\  Broofcfletc  Oxtord 
Paxton,  Pn,-ce!on  RutJarxJ,  Shrewsbury,  Spencer,  Stcling,  SuT.on,  Uxt-^d^e,  Web 
ste-  '^'Qittc'-jugt,  West  Boytston,  Woccester. 

511     Bns'  <  ::x,rv 't'w-,-s  of-  Mansfield,  Norton,  Raynham,  Ess«x  county— towr.s  ot:  Lynn 

L^-^^'tM;  Sd^ant.  Saugua,  MKldlesex  county^— ^owns  of  Acton.  Artir>gtor.  AsMand 
AyH-  B^dto'a  B6in-ort,  Boxborough,  Burlington.  Cambridge  Carttsie  Ctx-^ofd,  Ever 
en  ►ar^'-grar^  Grotor,  HolUslon,  Hopkinton,  Hudson,  Lexingloo,  Lincoir  Littleton 
MdK:<»'!  "v"j-^t>-ro«->gn.  Maynard,  Medford,  Melrose.  Natck.  Newton,  Ncr*n  Reading 
Rttd'jir..;  SreftJO/^  SJ-'"-:ey.  Son>er«ille,  Stoneham.  Stow,  SixJtxjfy,  Town&and,  Wake 
fie'C  ^'.-nT^rr,.  Aateiown,  Wayland,  Weston,  Wilmington,  Winchester,  Wc*um,  Nor 
fo<k  cot^nty— <cwns  of  Bellingham,  Braintree.  Brookline.  Canton  Conas-set,  Dedham 
Dover.  FoxbOfOugh  Franklin.  Holbrook,  MedfiekJ,  Medway.  Mliits,  Milton.  Needham 
Norfoik,  Norwood  Ouincy,  Randolph,  Sharon,  Stcughton,  Waipde,  Wellesley 
Westwood.  W«ymoutn,  Wrentham;  PlyrrKXith  county— towns  of  Car.er,  Duxbury 
Hanovef.  Hanson.  Hirigr«im.  Hull,  Kingston,  Lakevihe,  Marshf^eid,  Middleborough 
Norweil,  Pem{jro*<e,  Plymouth,  Ptyn^ton,  Rocklarxl,  Scluate;  Suffolk  county— town; 
of:  Boeton  Ch«isea.  Reve'e.  Winttvop;  Worcester  county— towns  of:  Berlin,  Bodon 
Han/ard.  hv;p«<»ie  Lancaster,  Mendon,  Milford,  Southtorough.  Upton 

106  Esaex  county— towns  o*  Amesbury,  Andover,  Boxford,  Georgetown,  Qroveland,  Haver 
hW.  Lawrence.  Memmac,  Methuen,  Newbury,  Newtxiryport,  North  Aridover,  Salisbury 
Weat  Newbury  MtOdlesex  county— towns  of:  Btllerlca.  Chelmsforj.  Dracut  Durwtabie 
Lowell,  Peppereil,  Tewksbury.  Tyngsborough,  Westford;  Essex  county— towna  of 
Beverty.  Darters  Essex,  Gloocester,  Hamilton,  Ipswcn.  Mafy:t!est8r  Marblehead 
Middleton  PaaixxJy  Hociiport  Rowley,  Salem,  Swarrtpscott,  Topsfield,  Wenham 
94  Bnsta  cour  ^<— tov/^  of  Easton;  Norfolk  county— towns  of  Avon,  P^ymouth  county- 
towns  of:  A^ingtcxi.  Bndgewater,  Brockton,  East  Bridgewater,  Halifax,  West  Bndge- 
water,  Whftman.  Bnsto*  county— towr«  of:  FaH  Fliver,  Somerset,  Swansea,  Westport, 
Bnstoi  :ountv--tcwr«  of-  Acushnet,  DartrrKXrth,  Fairhaven,  Freetown,  New  Bedford; 
Ptymoulti  county— towns  of:  Marlon,  Mattapoteett,  Rochester  Brtstd  county— towns 
of  AttJebcro,  Nonn  AttJeboroogh,  Rehoboth,  Seekonk;  Norto(k  county— towns  of- 
P:aj'^v:ie  Worcester  coorty — towns  of:  BiacKstone,  MiilviMe. 


Hartford,      CornectJcut     0+fice 
Metropolitan  Aitocatior 

Areas 
Bhdeoort-Mitford,    Nonnraik, 
Stamford 


Bristol,  Oanbury.  New  Brit- 
ain, Waterbury 


'.,s»4:,4io 


4,340,161 


3  097  269 


49 


101 


71 


BarjitaO'e  &€n<,s^  re  coijrfy — towns  of:  Adams,  Alford,  Becket,  Clarksburg,  Egremont, 
Fion^ia.  Great  Bar^-ston,  Hancock,  Monterey,  Mount  Washington.  New  Ashford,  New 
Manocfoogr,  Ncx-ih  Adams,  Ots,  Penj,  Sandlsfield,  Savoy,  SheffleW,  Tyrlngham, 
Wdsnin<;!or'  West  Stocxbndge,  Williamstown,  Windsor;  Bnstol  county— towns  of: 
Bert^y  D'gMcn,  Taunton;  Dukes  Franklin,  Hampden  county— towns  of:  Blandford, 
Bnmfieid  Chester,  Grarxilia,  Hottand,  Tolland,  Wales;  Hampshire  county— towrw  of: 
A.iTnerst  Ch«s«erfleld,  Cunvnlngton,  Goshen.  Hadley,  Hatfield,  Middlefiekl,  Pelham, 
PiainfieKj  Ware  Westnarr>pton.  Williamsburg.  WortMnglon;  Nantucket  Plymouth 
courTy— 'owns  of  Warel^am;  Worchester  county — towns  cf  Athol.  Gardner,  Hardwick, 
HuObardston.  New  Braintree,  Oakham,  Petersham,  PhHIIpsfon.  Royalston, 
So■J1^Dn<^ge  Sturbndge,  TempletJon.  Warren,  West  Brookfield,  Wmchendw. 


Fair^atd  ctor^'y — towns  o^  Bridgeport.  Easton,  Fairfield,  Monroe,  Shellon,  Stratford, 
'"jmcuii.  New  Haven  county— towns  of:  Ansonla.  Beacon  Falls.  Deity,  Mitford,  Ox- 
ford SeynTour:  Fairfield  county— towns  of:  Noni^alk.  Weston.  Westport  Wilton;  Fair- 
field county — towns  of:  Darten,  Greenwtoh,  New  Car«an.  Stamford. 

Hartford  oourry— towns  of:  Bristol,  Burlington;  LltchfiekJ  county— towns  of:  Plymouth; 
Falrfietd  county— towr«  of:  Bethel,  Brookfiekj.  Dantxjry,  New  FairfieW,  Newtown,  Red- 
ding Riogetield,  Sherman.  LrtchfteW  county— towns  of:  Brtdgewater,  New  Mitford; 
harrtord  county— towns  of:  Berlin.  New  Britain,  PlainvMle.  Southingon;  Utd^flekJ  boun- 
ty—towns  of  BetMehem,  Ttxxnastort  Watertown;  Woodbury,  f^w  Haven  county- 
towns  ot  Middlebury,  Naugatuck,  Prospect.  Southbury,  Watert>ury,  Wolcott. 


ATT, 


Rec 


Hertford 


MR>3if»town. 
Norw»ch,  - 


NorrTwtrofujJitan 
Arsas" 

^)OJ■'^*^trov - 


Maricneste-.    N» 
Offk*  Metrojy. 

Ar&as 


MefropoBan 

sr"9. 


Mel' .- CO- 'tar 


N  'y>met'  :j<x>ten 
Areas 

Ncimetropoi 
Statt,-Ai;Je. 


Nonmetropoi' 
Hsr^pshire 


UMI 


nha/Ti.  Frtcfi- 

Df    Auborr, 

i0*(t»i<j,  Graf- 

fleW.  Oxford. 


jland,  Haver- 
er.  Saiisbo^, 
it  Dun8tab*«, 
y — tOMiffw  of 
Marttshead 
Venham 
mth  cotinty — 
VVesl  Bndg«- 
»a,  Westpoft, 
'4€w  Be<Kofd, 
ounty — towns 
y — towns  ot 


■g,  Egremont. 
AsiifonJ,  New 
I,  Tyrlr^ham, 
ty — towns  of 
of:  Blandfonj. 
ity — towns  of: 
lew,  Pelham, 
at,  Ptymouth 
ler,  Hardwick, 
,     RoyaJston, 

JOf 


of:  Ptymouth; 
ewtown,  Bed- 
New  Mllford; 
JtchfiekJ  ooorv 
iven  county — 
»tt. 
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-C-onljnmyri 


Regi: 


Heifofd 


Middi»t5wn.      N       L-^ndor:, 
N':Kv«r>cti.  N.  Havdo-Meno 


Dofiars 


'Jnrts 


->  419,0:2 


ii.9' '  ?45 


114 


NonrrwtroroJttan  AjtocaBor 

Arsas" 
^^or!^T>eB■opo^!a^.   G<x'.r*ce- 
cut  statewide. 


908.462 


Otf»c6  Metrorvjjjte^  4j;:>:ar,'on 
Ar&af 
,  s'-^o-'-  8,jriir.g{on  


sr-'9. 


MetTfoittar  Wai^.s    , 


Areas 


784,045 


2,645 


24 


?  ^ss  3Cv 


20 


67 


c^ 


■''Oi7T»OOi  t  i4i,B.: 


Corroonont.  pa.Ts  of  aOoc:att  :>'■■■  ,-=  aa 


1.161  521 


34 


Hartfcrt  cciPty -Owns  a?   *,,-:,*-    t^,y■yy^*^eKi^ 

■//tncSso/,  LnfieK.1  f' a-'mr. j: y  G.asi:>-TKj 
txtfougf"  Sew r;;T '-■'":.  Hix**  hii^  '>»f^i.v-^  v~, 
Weth<»rs*»»J.a  WL-^dsor  i^rxlSvy  :  :«>  s  . 
New  ha.rtlo^,  MKj-ite'iex  rxxr'V--t''«*-'.'   . 


"ir     '"j-ar-t;, 
>:>,jtT-    »»v .  - 

>'     ;.  a.K." 


t(:"wr<6  of  Cot.cne^i's':  7  otero  '.xx.r.ry—h.y^i^s  of  ,A-» 

Eilir.glon   Het^ror:   Somers,  Siattocd   'cx.arid   V»r'-:x- 

Mi,i-jJ8«e)"  c«:-j-if,i — tc'wne  o*   C-/';.)^fwe<"    [X-^iar",    far* 

Mtotfetow^..  Pt>T,a,'xJ"  N©*  ..c/kscv-  ,x>j":v— (■■twrij.  ; 

OCnjntV — towns  ot    Ewtf\anv     •:-R-f-X-^     "[■:-(rSf>*rf, 


^^,'  '^rff-' 


Hampton    -"ao-'^a 

;•-/•,  watertofd,  V.  -vi 

'    vJinton,  KiU^ngw    : 
an,  GuUtofd.  Ha 


';  tjK'  Hartfonl.  East 

1   of.  Ba/KTia'n^iR- 
'   London  c:'".r:v 


.   v(*ritjy, 

v.*ieW, 
■riKlin. 

,-'■■     NOf- 


Orange.  Walirgx-ra.  «ves* 


HarBora  county— towns  ct  Harland;  Ut.-'*; "  ■>,-..  •  wns  of;  Canaan.  Co-  -  r. 
Cornwall.  Gosfvsn,  Hanwinton,  Kent.  ;  v  :  ».*  s,  Norfolk,  Noiifi  ;«  , 
Roxbufy.  Satebufy,  Sharon,  Tofringlon.  Wa-B'  a  isfungton.  v.  .  ■  t,  M.>v-sex 
county-towns  of:  Chester,  Deep  River,  Esse«:,  jia  Saybrook,  yvt^ris  jo^  u^  Lon- 
don oxrr,  -!c-r  s  ,!  Lebanon,  Lyme,  Voluntown;  Tolland  county— towns  of:  Mans- 
fjew,  L"-.  >-  w  :  -'-ifT.  county— towns  of.  Ashford,  Brooklyn,  Chaplin,  Eastford,  Hwnp- 
ton.  K  :■;}!>  PiainfieW,  F»omfrel,  Putnam.  Scotland,  Sterling.  Thorrpson,  Windham 
Woods  ;'>..^ 


Chir.^  ;^      county— towns  of:  Burtington,  Chartotte,  Colchester,  Essex,  Hinesburg,  Jeri- 
cnc.  -tvir.oo.  R*chfr-orvj  St  George,  Shelbufne.  Sou*  Bu'^mgiDr  WitJKtc,r,  w^^-oskl; 


of:  Georgia;  Grand  Isie  county 


Franklin  count,^ 
Hero. 
Rockk>gham  county — towns  of   Atkinson.  Brentwcx. 


:->**^      "'V  njttl 


•"UtebOT'^jgr.  cc/Lffty— 4ijw*  :..•;    ■■■>« 
tOWTW  of:    Alien.«o».^:,    H:x:.>>*-r 

HiMsbCTX^g*^  c(x."".f»'--t''>w'-;5   :"    »- 

Brook3.--6    H.:;  ^    -^.^S:  y^    _  •/-'i.j, 
tty;  R.v>. '-ji^a-  :•>_,'■■  r^ — *:,;*'".;  -■ 
eter,   Ci' Si^fiK^'j.    '■•*.-a-T^-fc>''    '■*»« 
'-la.'nctG'",,  p'c^s.'^'~'-.^~    •-"-''-    ■?i'j?'i 
CHjnaf"'  '■'aTTtingrx!,  liHt   Uc.:i:X''~ 

L8w:«jf>,  usi>-xi,  MecHanc  f---i:!s, 
Cai*  EiizaDetT.,  Cijm£>©fl,an--    f"«;- 
Poma.'x:    Ra/'^jrxT    EKa*-:'r::.j'_;- 
Yam;:>i,t^:   >.»  cDarty— '/■•w  .£  '-^t 
towns  c'  Serwck   E"k3t,  >jne-v   'v.:. 


:.:i.- v\a~'    county    towns  Of    * 

'  dm,   h««s,bo~>j<p^  caj^*--— tcw^-a 
Merrimack.  Mi!«or-:    M,,jnf  v»r->o:- 

.. '3odor>derry,  ►%..■■'  -■/•^^  -c., 

isfle.  Newfi*'^.-    ',-«■!'.' J* 


•dia, 

•■■'•      V'>-»6rSt 

''■.:S'"ii->',j*j    A'll- 

',■  ■  • '  .-w'tf  -,*'    Ex- 


:>ftf' 


•:  jr 


.    M.r-x    Ci(>-;^^s:^v  Haii.r:s!„:c,  b>  «- 
;;..:>*er   Eddiogtcx),  Qienbum,  Ha" 

'■^■'■■>c:  ('/■■"'^g'or-   ^e-c^'iscr*  !^.::!'a* 

■-•;x.ari..;    S>a&.=  ";..s    ,,^-^- •'■£:-- '-..■"*,:  ■   ■', 
S-;>..r"    -".•'* a "v:    '^ta''yjls'■■     /»(i -,;>',■»♦     vv.'~,r.'j 
r-  B«'-^-:>   >x„-  Benwtek,  Wells,  York. 


w»j"~xjn. 
wai'i' 

*'-s  ot. 


34  j  .Ajdis-'if    .3«onlng1on,  Ca»«d','>riia,  rH.pf^-xj^n  ;>>,nfv-- 


'  "''hV^"'* 


Enosti,, 
Aibans 
Motta   ' 
SOr 

B<;'kAap 

Berto!'-.-. 


..,X«j' 


=vv>'i.".  Buels,  Huntlng- 

'-.-•orsfiekl,  Berkshire, 


fa'^aj,  ^d.r*i6k:    .■■•iicr.ri     '^rankJin,  Highga'a    '1  "^tgomery,  Richtord.  St 

;    A.r»aj-.s    Sf"'©i'to'-.,  S>'=antC(n,  Grand  isie  (vx;nry    r..wns  of:  AltKirg,  Isle  La 


ClTtf":    '16r 


LafTxjiiie,  Orange,  Oreo. 


-!S 


!"d''>3 


d.  Wasfiington.  Windham.  Wmd- 


i.,-rt'"C'< ,    ._. ^.'sy'ire     ..•',■'-•&,    ',,.1'arf'/" 

_;•>:     ^>06''.-g     t' rar,.^SJOw"      'V'^t* ; 

L'ytxJetvxcKjyn    Mascx",  K.,*  .Ek:,^*::x-    \.5j, 
V*aa,rB,  WirxisKx    MerjTTiack  C(.\r'''r'-' -ii„ >*'"«> 
Car.t8'"tjj''v    Gf.t-::*--Ds;e'    C-:-'n.;jr^    l';";irit>u"v 
Hif:,   HoQ^r>\or,    Lcn/iXi    Ni^#.t>L,'j 
Satetury,  Suttor   WsTier   Vv;.^s!ef 
[>©ertioid    Epo>^g,    Frer-iy.    "a~: 


Stratfori,  Sut::vai-- 


^^gh  county— towns  of:  Antrim, 

.  >  -.^-  ■  ■-  a,  Hancock,   HIHstro- . , .;" 
•■  ■-     ■'.-■••txyough.  Sharon,  "lof^'t, 
A-.»v,v    -v  v.,»-r,,  Bow,  Bradford, 
'■:.'.=  '••^'    ■  ;'v  .-■    ■  '3"fiin,  Hennlker, 

New  i„;xv>'.^-    \ /*■■;■  i(-,,:    -n-i:'  .Ke,  Pittsfleld, 

w,irr.r;!   H,:<>i,v,jrvam  county— towns  of:  Cfwister. 

:•'-   f^a-s    K.j'&ogton,  Noflhwood.  H(Mn^wn. 

■J   county — towT-'s   o*    M.>ii«!-:^     \t..!*    '"■.j'*jyn. 
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ATTACHME^f^  6— Fiscal  yeaa  1993  Section  8  Certificate  and  Voucher  Allocation— Continued 


Reg*oo 


Ntor»T»tropoirtan 
StatewKjfl 


Ma<n« 


ProvW«nc«.   Rhod«  Island  Of- 
fice   M«tropoJ(tan    AJlocatJor 
Areas: 
StBta¥rtd«  Metropolitan  AJ- 
locatloo  Area 


Nonmetropo(itan         AJiocatior 
A/sas: 
Statew«d«  Nonmetropo^itan 
AJtocatton  Area. 
HUD  R«gton  II  {New  Yort() 
Buffato.  New  Yorti  Office  Metro- 
poMtan  Aitocation  Areas: 
Aibany — Scf>enecta<Jy — 
Troy/G(erT«  Fails,  NY 
Buffaio— Ntagara         Fails/ 
Jamestowri— Ojnkj  rt , 
NY. 
SyracusaAJDca — Roma/ 
BinghaTitofvtifTMra,  NY 

Rochester,  NY  

Noometropolltan  Ailocattcn 

Areas: 
Nofireast  New  Yortt 

Soulheast  New  Yortt  

Southwest  New  Yort(  

New   Yortt.    New    Yortc   0«ice 
MetropoAtan  Aikxatlor 

Areas: 

Nassau  County „ 

Suffolk  County  „ 

New  York  Pmsa 

Dutchess  &  Orange  Coun- 
ties. 
NonrrwtropoAcan         AJIocalton 
Areas: 
SuWvan  &  Ulster  Counties 
Newark    New    Jersey    Offtca 
Metropolitan  Aikxaikxi 

Areaa: 

Bergen — Passaic  NJ  

Jersey  OtyNJ  

■  Newark  NJ  

South  Centrai  New  Jersey 

HUD  Region  III  (Philadelphia) 
Baittmore.  Marytand  Offk:*  Met- 
ropoltan  AJhxatton  Areas: 
Marytwx)  Metropolitan 


Oo<  la  ru 


'65, 


'jn(ts 


5..228,000 


288,555 

3  501  9C3 
5  463  456 


1 , 1 32  D02 

1,477,910 

783,230 


4  047.691 

3.377,759 

135.380,455 

2.541,453 


642,^26 


9  079  584 

8.536,355 

15.918.972 

'5,581,845 


13.51V 


Corr^xyient  parts  of  aikxation  area 


ArxJroscoggin  county— towns  of:  Durham,  Leeds,  Uverrrwre.  UvemxHe  Falls,  MInot, 
Tarrw.  Wales;  Arooetook.  Cumtoerland  county— towns  of:  Baldwin.  Bridgton,  Botns- 
w»ck,  Casoo,  Harpewel.  Harrison.  Naples,  New  Gloucester,  Pownal,  Sebago;  Frank- 
lin, Hancock.  Kennebec.  Knox,  Unodn,  Oxford.  Penobscot  county— towns  of:  Anon. 
Argyie.  Bradford.  Bradey,  Burlington,  Carmel.  Carroll.  Charleston,  Chester,  atfton. 
Connna,  Corinth.  Dexter,  DIxmont.  Drew,  East  MiHInocket  Edinburg,  EnflekJ,  Etna, 
Exeter,  Garland,  Grand  Falls.  Greenbush,  Greenfield,  Howland,  Hudson,  Kingman, 
Lagrange,  LakevlUe,  Lee.  Levant  Unooin,  Lowell,  Mattawamkeag.  Maxfield,  Medway. 
Mittord.  MiHInocket  Mount  Chase.  Newburgh.  Newport  North  Penobscot 
Passadumkeag.  Patlen.  Plymouth.  Prenllss.  Seboels.  SpflngfleW.  StacyvWe.  Stetson, 
Sorrwnft,  TwomWy,  Webster.  Whitney,  WWw,  Woodvllle;  Piscataquis.  Sagadahoc, 
Somerset  Wakjo  county-towne  of:  Belfast  Belmont  Brooks.  Bumham.  Frankfort 
Freedom.  Islesboro,  Jackson,  Knox,  Liberty,  Uncdnvllle,  Monroe,  Montvllte.  Morrill, 
Northport,  Palermo.  Prospect  Searsmont  Searsport  Stockton  Springs.  SwanvtUe, 
ThorrxSke.  Troy,  Unity.  WaWo;  Washington.  York  county— towns  of:  Acton,  Alfred, 
Anjndel,  Biddeford,  Cornish,  Dayton.  Kennebunk,  Kennebunkport  Lebanon.  Limerick, 
L;m«ngton.  Lyman,  NewfleW,  Parsonfield,  Saco.  Sanford,  Shapleigh,  Watertooro. 


'41  N9wi»rt  county— towns  of:  Little  Compton,  Tiverton;  Washington  county— towns  o1 
Mopkinton,  Westerty'.  ProvK(er>ce;  county— towns  of:  Burrlllville,  Central  Fails,  Cum- 
berland. Lincoln.  North  SmIthfleW,  Pawtucket  SmithfieW,  Woonaocket  Bristol  coun- 
ty—towns of:  Bamngton.  Bristol,  Wanen;  Kent  county— towns  of:  Coventry,  East 
Greenwich.  Warwick,  West  Warwk*;  Newport  county— towns  of:  Jamestown;  Provi- 
dence county-towns  of:  Cranston.  East  ProvWence,  Foster,  Gtocester,  Johnston, 
North  Providence,  Providence,  Sdtuate;  Washington  county— towns  of:  Exeter,  Narra- 
gansett  North  Kingstown,  Richmond.  South  Kingstown, 

Kent  county— ^owns  of:  West  Greenwteh;  Newport  county— towns  of:  MWdtefown,  New- 
port, Portsrrxxrth;  Washington  county— towns  of:  Chariestown,  New  Shoreham. 


'5  i  Aibary   Greene,  Montgofrvery.  Rensselaer,  Saratoga,  Schenectady,  Wan-en,  Washing- 

"      tor 
'9  i  Eie,  Niagara,  Chautauqua. 


4  941,923        'S: 
4,750,142        "iS 


19 

61 


98 

82 

3278 

61 


Wadisor.  OnoncJaga,  Oswego,  Herkimer,  Oneida,  Broome,  Tioga,  Chemung. 
Lrvingston  Monroe.  Ontario,  Orleans,  Wayr>e. 

Citnton,  Essex,  Franklin,  Fulton,  Hamilton,  Jefferson,  Lewis,  St.  Lawrence. 
Tompkjns,  Cayuga,  Cortland,  Columbia,  Chenango,  Delaware,  Otsego,  Schoharie. 
A,!egany,  Cattaraugus,  Genesee,  Schuyler,  Seneca,  Steuben,  Wyoming,  Yates. 


Nassau. 

Suffolk 

New  York,  Putnam,  RocWand,  Westchester. 

Orange,  Dutchess. 


e     SulKvar,,  Ulster. 


202 
190 
354 

347 


:387 


Bergen,  Passaic 
Hudson 

Essex,  Morris,  Sussex,  Union,  Warren, 

ASantIc,  Burtington,  Camden,  Cape  May,  Cumberiand.  Gkxjcester.  Hunterdon.  Mercer, 
Middlesex,  Monmouth,  Ocean,  Salem,  Somerset 


Anne  Anjndel.  Baltimore.  Carroll.  Harford,  Howard,  Queen  Anne's,  Baltimore,  Allegany, 
Washington,  Calvert.  Charles,  Frederick.  Cedl. 
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•  Fails,  Ulnot, 
ridgton,  Bnjns- 
3«baQ0;  Frank- 
Dwna  o^  Arton. 
*>e8t9r,  Otfton, 
,  EnfleW,  Etna, 
Ison,  Kingman, 
Kfietd,  Medway. 
ih  Penobscot 
:yv<n«,  Stetson, 
s,  Sagadahoc, 
-wm,  FranWort, 
ontv4n«,  Morrill, 
nga,  SwanvtUe. 
Acton,  Alfred, 
anon,  LJmehck, 
afert>oro. 


jnty — tovms  of 
ral  Falls,  Cum- 
it;  Brtstol  couv 
Covenlry,  East 
t>esto«<n;  ProN4- 
(Stef,  Johnston, 
-.  Exeter.  Narra- 


ddtefown,  New- 
oreham. 


uren,  Washing- 


Tterdon,  Mercer, 


jmore,  Allegany. 


ATTACHMENT  6 -FISCAL  YEAR  1993  SECTON  8  CERTIFICATE  AND  VOUCHER  AllCXA-iON-^ €onl,n,,e: 


FJegion 


Nonmetropotttan  Altocatkxi 

Areas: 

Maryland  Non  Metropotttan 
Charte«lon,  West  Virginia  Office 
MetropoWwi  Allocatton 

Areas: 
AJI  Metro  Counties 
NonmefropoWan  AJkxaOon 

Areas: 
All  ^4of>metro  Counties 


PhHadeJphla.  Pennsylvania  Of- 
ftee    Metropolitan    AllocatKxi 
Areas: 
AflentowrVBetWehem 
Harrtsburg/LebanofVCar- 

tlsie. 
Lancaster/ReadingA'orl( 
PhlladelphiaAVltnTtngton 
ScrantofvWilkes-Barra' 
State  CoijWiiliamsport 
NormnetropoJItan  Aliocation 

Areas: 
NonmetropoWan  Deiawara 
Pennsytvarua 
Pittsburgh,  Pennsylvarxa  Office 
Metropolitan  Allocation 

Areas: 
All  Metro  Count)©? 

Nonnf>etropo«an  Allocation 

Areas: 

All  Nonmetro  Counties 


Richmond,  Virginia  Office  Met- 
ropotttan  Allocation  Areas 
RichmorxJ- Petersburg- 
Hopewell,  VA  MSA- 
^4of<olk-Virginia         Beach- 
Newport  News,  VA  MSA 
AJI  Other  MSAs 


Nonmetropolllan 
Areas: 

Nonmetro    Pomon    o( 
glnta. 


Allocation 


Vtr- 


Washington,  DC  Office  Metro- 
politan Allocation  Areas: 
Washington,  C  C  

HUO  Region  IV  (AtJanta) 
AtJanta,  Georgia  Office  Metro- 
politan Allocation  Areas 
GA.  Metro  AJJocation  Area 

No.  1. 
GA.  Metro  Allocation  Area 
No  2. 


Dollars         Units 


7,35.084 


2,19M69 


2.343,108 
2,388  806 

4.361,403 

17,407.402 
3,622,536 


1.838.7S3 

9.967,S39 
1,790.625 

2,948,929 
4  242  486 
2.433.96€ 

2  938.277 


24 


(3onp<:jr>«ni  parts  o»  aJkxatxx-  a:«*a 


Caroiine,  Dorchester.  Garren,  Kent,  St  M^r^  ».  Sofn^r^et,  ■mmu  *Vicorn.cc.  '^j^xa^b. 


2.136.747         76  j  Kanav^t^a.  Putr^m,  K4.n6raj   C-arwi    A'a/^e   acw3   B-'ooks  Har-K-»ci<   Ma'-.^vir  rv^o. 


21.298,947 

7,695.640 
6.761,296 


ITv 


rani. 


Bartxxir,  Bertieiey    Boor>e.  Waxier,  c,ajh,o„an    Ciay    ZkxMnog*,    ^-a/enf.     ,„-,.( 
Greenbne'    Ma/npshtre,  Hamv    M.arn«x'    .^acknor.    je*«e-!i,>r    ,  e*n^       -.  .-■ 
McDowell    Manon.  Mason,  Merc©'    M>r^.    iacTr>oot>aMa    W:x.n:>e    m*,-..^,-     \.-v»a.s 
PerK»eton,  Pleasants,  Poca^xx^tas   P'sstor.   Rarngt,   Ra'x*,^c,*'-   Rncr,.6   r*. ,rfi'-.e   =>,r- 
niers.  Ta/iof,  ^LicKer.  ■"/(«'   ups^>ur   A'sogi©'   w»ae'   A-   ■^^ryr^.r.,; 


67 
69 


Cartxxi,  Lehigh  Northanx)ton 

Curribenanc!   Daupnir   Let>an.:yT 


*erTy. 


125  I  Laricaster,  BerVs,  Adams,  ''on* 

502  j  BucJts.  Chester,  Delaware   Montgo'''*' 

105     Coiumtxa,  Lac>cawanr»a,  Ljiemf,   i^y. 


w ,' ,  .,^'>  -  -   •  ,e '  V  •  e .  Lycom»r>g . 


62 


366 


64 


80 


'?G 


Bradford,  Dinton    PranWin,  Jumata    M^i--    U:.r't:.Kj,-    •>  .-*-\jr-if..t«f1and,  Pllce.  SchoyW* 
Snyoec.  Suiltvan,  Susquenarvna.  TV^ga.  jnior..  Wa,'n6,  K&r.;,  Sussex.' 


Blaif,  Beaver  Ene  Cambna  Scmerv^'   Arf,Qh*>n,    r^.^^f,   vvpic^,^,^,-v    ^„,.r,.~^,.f,.,^^ 
Mercer 


Amstrong,  Be.lf-DrTj  &jt)«r,  c^.rr*r:x   CMan,  CtoWftMl  ORMfofd.  Elk.  Forest.  Fulton, 
Greene,  Hunongoon.  indiarvi,  ,.,,e««^soo,  Lswfsnee  McKsan   P-^tte^   Vb'-a-dc    Wn- 
ren.  "^^ 


Criaries  Ql>,  Oiesterfteid,  Dinw^Wie    Cr:»::*iia^:l    ^^-vvn- 
fiatan  Pnnce  George,  &>i3niai  -^e-^^ts   '■*,Jt,'ew&i    ^-s'h-s,':' 

Gloucester,    James    DT>     York     {>w,sa;.>eane     '■■ia'-i;,^;  ■:.<■■ 
Poquoson.  PcxtsrrK)oin.  Sj-no*k   Wgn'-Ha  5«a:.:f   ■■Avi„:i-v<,,.,; 

AJt>emarte,  Fi.jvanna,  Greene,  Cr'^rtones.-'i.e   (^nsv*.'a,r,.a   :,-f 
L^flTchtKirg,  ScC'tl,  Wasningtcx   B^sto   pyry^KKir'   a,:,.a'->.-«p 


:-    '.f-*  v^ant  Pow- 

"-■■'    •••-»'■,     No«to««. 

Amherst  Can^pbell, 


424 

251 
187 


Accon«ci^,  AJIeghany    A/rtetia.  A;.i[>>f-^t.  ,    A.^asLn    "a-     htOford.  Bland   Brj  -•   » 
Buchanan,  Buc*jngharr,  Ca^c-sr-^      ar^      J■^'^^'■^.       a-ve    Craig,  Cui.*.* 
tJenarxl,   Dicitenson,    Essex     fauquief    -«  y^    F 'a^^*        t 'wwndk '  Gu..<.      ,  a,-..  ,. 
Greensvilie    Halifax.  Henry    High^arx!     sie  o*  W  jr     .^-^  ax-   ^^»#      «     ^      ♦*    ^« 
K>ng  WIHiaTi.  Lancaster,  Le«,  L  xjisa    .jn«nt>u'a    Matvi'     M^r>«4w<,    m  .'    h 
MKXJiesex,  Montgomery,  Nelson    ^ortnarr^clrv^    \,^,r^'f.  ^^     \  r    *.,  „   ^l 

Page,  PatncK,  Pnnce  Eciwarc],  Pu)a&*u   Mdpoa'X'-^x-ii    m   >  -w,      ,  ,  .       ^^,    ,  .\ 
i^>yham.  Russell    Srtenanooa.'^,   s-i^vr-    Sootnam^  t  ,r     h>  t>-,'.«   «       ,   .       ,vs* 
Tazeweil.  Warren,  Westmor6(a.TG    A  &e    A'Y*ne   ^t*>-ji  ^'^    k^h  jj  ,  sta  aiftor 
Covmgton.     Emporta,     FranKJir      ^  «oeri  xsDj  „       ...       ,d  nv)nburg     L«i,    A 
Ma.t)nsvilie,  Morton,  Raaiorn,  s..xn-  ->  ^.  ,r    ^ta     t  -   Ar^yrnesboro   .'.       t-^  h 

Montgomery   Pirce  George  s   Wasn.ngton.  Artmgton.  Ftfrtax,  Loudoun,  Prince  WHRam 

AtexaryJna   p.=ur»ax.  Falls  Cnjrc^,  Manasaat.  ManoMM  Pai1(. 


Fuilon,  De  Kaib,  Barrw*    Bjns    C::iMi'o*^&e,   Z^a.^.x'    :  .a>c    v,..'***U4    Douginf    Fayette. 

Forsyth,  Gwtnnett,  Henry,  Newton,  PauKlng   Roc*.;:ia-6   St*,::)ir..5   Aat,::,.'-" 
Bibb,  Chattahoochee,  Hoiislor    jooes    M-jscogee    '■-ascr    ;;,;at:>:.M,    '::,-„^:t-:,~     ~,a'i.,.- 

Coiumbia.  Dade,  Dougf>en\'    Etfingna/Ti,  ..ao.v::*-'    ,  w    M:;:'.,+t,e    tvtri.v-       -   «,■... 

Richmorxl.  Walker 


I 
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R«g»ori 


^ton»n•tropc*^an  AitocaOon 

Areas 

QA.    ^Jonmetro    AJlocatlor 
A/ea  No   ' 


DoAars 


T 


UnOs 


Component  parta  ofaflocaflon  araa 


B*rmtnQr\an.     AlaCar^iS     Office 


Metropo4i:ar 
Areas 

Metrocowtar 

1 


AJiocatJC' 


Altcct>3^  Are-a 


4  065,371 


Melropofitar  Ajiocatwr 

A'-aa  2 
M«trooo*ftan  WiocaOor 

Ar«a  4 
Metropcrian         Aiiocatior 

Area  3 
NonmetropoUtan  AiJocaOor 

Areas 
Nonmetropoitan   Ajtocafion 

Area  1 
Noometrooo'tar   A;lccaC<^r 

Area  2 
Nonr-ietropoirtap   AJkxatiori 

Arsa  3 
No»vnetropoi(tar   AJiocatton 

Area  4 
Nonmetrooo*rtar   AJkxatior 

A/aa  5 
CaribOean    CXfica    Metropolitan 
AiJocation  Araas 

M«t70t1   


Metro  *2 

^4onfn«tropo<rta^  Aikxallon 

Areas 
Ca/1bt>ean— 
^toomatropoittan  A/aas. 


CoiumbW.  Soum  Carolina  CX 
flee  Metropoiitan  Aikxatton 
Areas: 

Matropoiltan         Ailocalior 
Area  1. 


1,28'  002 
1.110.182 

3,18V367 
1,5-6  515 

483  0.52 

364  :id5 
3S8  122 
429,5.32 
355  445 

?,30C  5R4 


•■97  Appwng.  Aflonson,  Bacon.  Baker.  Ba»dw*n.  Bonks.  Bartow,  Ben  HW,  Berrler.  Bteckley, 
ararVey.  Brooks.  Bfyar.  Botoeh,  Burtta,  Caftwun,  Camden,  Cand»er,  Carrol, 
Ctrnnor.  Chattooga,  CJay,  Cttnch.  CoWee.  Cokjuttt.  Cook.  Crawford.  Crisp,  Dawson, 
Dacatur  Dodge,  Doofy,  Earty,  Echote,  Bbert,  Emanuel,  Evans,  Fannin,  Floyd,  Frank- 
tin  Qttnac,  Qiascock.  Qlynrv  Gordon.  Grady.  Greene,  Habersham.  HaM,  Hancock. 
Haraison.  Harris,  H«^  Heard,  \rtiin,  Jasper,  Jeff  Devto.  Jefferson,  Jenkins,  Johneon, 
Larnar  Lanter,  Laurens.  Uberly,  Lincoln,  Long,  Lowndes,  Lumpkin.  Mcintosh.  Maoon, 
Marlon,  Meriwether,  Miler,  Mitchel.  Monroe,  Montgomery,  Morgan,  Murray, 
Oglethorpe,  Ptekens,  Pierce,  P»ke,  Pok,  PUaskJ,  Putnam.  Quttmaa  Rabwi,  Randolph, 
Sctirty.  Screven,  Semlnoie,  Stephens.  Stewart.  Sumter,  Talbot.  Taliaferro,  Tattnall, 
Taylof.  Tsrtair,  TerreO,  Thomas,  Tift,  Toombs,  Towns.  Treutlen,  Troup,  Turner, 
T-rtggs,  Urnon,  Upeon.  Ware.  Warren,  Washington,  Wayne,  Webster,  Wheeler,  White, 
WtTrtft«*d,  V^kxjx,  WUkes.  WHklnson,  Worth. 


52  i  r;a»«  Houston,  Ac-taoga,  Elmore.  Montgomery.  Russefl. 
45     BaKfwin.  MoP4te, 
I3C  I  (:::aihajn.  Biourt,  Jefterson,  St  Oak,  Shelby.  Walker,  Tuscakxjsa. 


66     Ma(Jtsor  Colbefl.  Lauderdale,  Lawrence,  Morgan,  Etowah. 


24 


21 
21 
t7 


1,4€2,':'tKJ 


3.434,?tX> 


,098.223 


59 


'35, 


4904,003 


'91 


O.'Um.  P*8  l&e  Henry  Geneva.  Crens^.aw,  Buflock.  Bartxxjr,  Ctnambers. 


'9  j  Butler  Lowtxies,  Macon,  Covington,  Dallas. 


jarxscr..  Marsnail.  De  KaJb,  Cherokee.  Wnston,  Limestor>e,  Lamar.  FranWin,  Cullman. 

Ciebume,  Ciay,  Coosa,  Talladega,  Tallapoosa,  Randolph.  Hale,  Greene,  Fayette,  Bibb 
lOhiilon 

CNxiaw  Clarke,  Corwcuh,  Escambia,  Marengo.  Marion,  Monroe,  Perry,  Pickens,  Sum- 
's' Wasnipgton,  Wikxx. 


PiorkJa  Murtdpic,  Hormigueros  Muntclplo,  Luquilto  Muriidpio,  Barcetoneta  Munkipio, 
QueOradlUas  Munlcipto,  Anasco  Mun«clp«o,  Aguas  Eiuer^as  MurMopk},  Las  Piedras 
MuTTiopMX  Naranjito  Munkapto,  Gurabo  Muwapo,  Camay  Puebto.  Lolza  Munidpks, 
.>urco6  MuTMopk).  Dorado  Munclpto,  HatMo  Munk:ipw,  Moca  MunkHpto,  Corozal 
Muitap«c.  Vega  Alta  Murudpk),  Catarw  Munk:ipk},  San  German  Muntdplo,  San 
Lorenzo  Mun«cip«c,  Cklra  Munidp«o,  Aguada  Munk^ipto.  Canovanas  Munk^tpw.  Faiardo 
MuntopKJ  Cabo  Rojo  MurWspto.  Manatl  Munk:lpto,  Isabela  Munk^lplo,  Toe  Atta 
MuTMopio,  Juartt  Dtaz  Municipio,  Rio  GraryJe  Munk:lpk),  Cayey  Munkspk).  Humacao 
Municipto,  Vega  Baja  Mumclpw, 

^■:a  E^  Muntctpto.  Guaynabo  Murlapio  Aracibo  Muntdpio,  Mayaguez  Munk:lp«o, 
Caguas  Moriop«o.  Aguadilla  MurvcipK},  Trufiito  Aito  Munictpio. 

r-orvre  Mun»ap«3,  Bayarrxx?  Munkapio,  San  Juan  Munidpio,  Carolina  Municipw, 


S4  Aijjuntas  Munksplo,  Aitxmlto  Munk^pk),  Arroyd  MurMdpk),  Barranqultas  Municip'to.  Ceiba 
Muntapto,  Dales  Munidpto,  Coama  Munk:lpk>,  ComeHo  MurHdpk},  Culebra  MunioQio. 
Guantca  Mumapk?.  Guayama  Munkipk),  Guayar^llla  Munk:lpk>.  Jayuya  Munk:ipk), 
Lsfas  Muntcn>o,  Lares  Murvopk},  Las  Marias  Muradpk),  Maricao  Municipto,  MaunatM 
Muntapto,  Morovis  MurtKipto,  Naguabo  Murvdpto,  Orocovie  Muntoipto.  PatUtas 
Muntcipic  Pervjeias  Muntotpto.  Rirwon  Murvdpto.  Sabarui  Grande  Muntoipto,  SaKrtas 
Muntctpw,  San  Sebastian  Munkdpto,  Satta  Isabel  Muntoipto,  Utuado  Muntoipto, 
Vieques  Municipto,  VtMalba  Muntoipto,  Yabucoa  Munidpto,  Yauco  Muntoipto,  Virgin  Is- 
lanos. 


Anderson,  Aken,  Berkeley.  Charleston.  Dorchester.  York,  Leringlon,  RtehJand,  Ftor- 
ance,  GreerrvtOe,  Ptokem,  Spartanburg. 


UMI 
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Attachment  6.— Fiscal  Year  1993  Sectjon  8  Certificate  and  Voucher  ALiOCATiov-~Conrtnuec! 


R«Okyi 


Nonm«tropoWan  A«ocat»on 

Areas: 
NonmrtropoUtan  AlkxaOoo 

AfMl. 


Gr»«n«bOfo,  Nor1^  Carolina  Of- 
floa    Malropoittan    AikJcaOoo 
Afaat; 
Charto«»<)a8tonia  MSA 
OrMnafoofo— Winstorv 
SaJ«T>—Hgh  Po<nt  MSA. 

Ralelgh-Oufnani  MSA 

All      Othar      Metropoman 
Araa8,N.C 
NonmatropoUtan         AUocation 
Aiaaa: 
Noo-Mabopolltan  Coontias. 
Wastam  N  C 


MorvMatropoiitar  Countte*. 
Eastam  N,C. 


Jackaon.      Mtsaissipp^      Offlca 
Matropoman  Aikxartton 

Araaa: 
Matropotttan         AUocaOon 
Area  No.  t 
Nonmatropofltan         AJlocatton 
Araaa: 
Nonmatropoittan  AJlocatton 
AraaNkx.  1. 


Dollars 


Jadcaonvtta.  HorMa  Offlca  Mal- 
ropoltan  Aik)catton  Araas 

»»«an*-H»aJaah 

Waat      PaUn      Baact>-Ft 

Rarca. 
Tampa-Sl         Patarsbufj- 

Qaanvatar. 
JackaoTYvWa-Ocaia-Day- 

tona  BaacMiainasvWa. 

Ortando-Malbouma 

PanaacoJa-FL  Waltoo-Parv 

ama  Ctiy-Tanahasaaa 
Lakatand-Bradanton- 

Napiaa-Sarasota-R. 

Myara. 
R  Laudarctala-Hottywood 
Nonmatropotten         AttocaUon 
Araaa: 
NonmatropoMtan  AHocatton 

Araa  1. 


Louitvflta,  Kantucky  Offica  Mat- 
repoiitan  Alkxatkxi  Areas: 
MatropoOtan         Altocatton 

AreaV 
MatropoHtan         AHocatton 
Area  2. 


2,014,476 


2,540,408 
2.223,120 

2.206,736 
2.244,140 


2,154,791 


2.609,858 


,955,707 


3,545,104 


Unto 


97 


96 
84 

83 
84 


93 


116 


171 


Component  paru  o*  a«ocat>on  a„re« 


AbbavlUe,  AllenOaie.  Bambarg,  BamwiNi.  B«au1oa  Calhoun,.  C>»«rcm«i  Cr^sit,'  ,:>»«*, 
tartiaW.  Clarendon.  Cottaton,  [)artir>ator,.  DtUon.  Ed^afiaM  f^'a»rh»a  i:i«:)r5)«cmc 
Greenwood.  Hampton,  Hon>,  Oa&per,  Kershaw.  Lancastef,  Laurent,  lm  Mf::'CjyTv»c%. 
Marton,  Ma/lbofo,  hiewt>arry,  Ocof>ee  Orangetxjrg  SaJuda,  Sumter  [jn^:  WMiians 
burg. 


Cabarrus,  Qaston.  Lincoln,  M«*ient>ury.  Hcmnn.  Unwr 

Davidson,  Dav»e,  Foraylh.  Gkifford  Randoipn.  Stofces.  Vadion, 


Durham,  FranWIn,  Ofw>9a.  Wake 

Buncombe   Alamance.  Cumberte,r«    Ajenarxier    b^'x.b    (ZstBwtm. 
over. 


*r;S)0*     N0'w    *"i0i 


Alleghany,  Anson,  Ashe,  A'vef>,  CaKfwet;,  Casweii,  Cnainar,  i>*fc«,i»  c^v  CMvt,' 
land,  Graham,  Granvllie,  haywood  Heooersor,  sneOeJi,  ,jack,sofi  jorrm'y-.  ,..m 
McDowell,  Macon,  Madison.  Mttchell,  Montgomery  Motxe  Persori  p<)**  R.cf\rrx>x:, 
Rockingham,  Rutherford.  Stanty,  Sun>,  Swmr  T'ans/'vania  va^vc*  wa-'^er 
Watauga.  WUkas,  Yancey 

Beaufon.  Bertie,  Biaden,  BrunewK*.  Camoer^..  Carteret.  Chowan,  Cx^omdut  Cjttvttr 
Currttuck,  Dare.  DupUn.  Edgecomoe,  Gates  a'eeoe,  Mairfax  Ma,mett.  Herttcvrj  Hc*.e 
Hyde,  Jones,  Lenoir.  Martin.  Hash..  Niorthampton,  Pam**c)o  PaaouDtan*.  Penoe 
Perqumara,  Pttl  Robeson,  Sampson,  Scottand,  Tyrrefi,  Wasn»hyicr   wev^  wascr- 


71     Hancock.  Harrison,  H»n<i8,  Madtsori   Ran«.)ri   :>«  Sotc   ^acxsux' 


2,791,560 
2,235.646 

374 
65 

5.2:^.508 

152 

5,197,789 

151 

3,102,729 
2,373,950 

91 
69 

2.757,006 

82 

2.876.873 

B4 

1,4«8.674 

56 

3,505,848 

135 

1,632,398 

63 

Adams,  Alcorr,.  Amiie,  ABaia.  Bentor.,  EkMivar  Calhoun,,  Ca'-''Oii.  Q>c»ui&a*  {>>txiB» 
Claibome.  Oartte,  Ciay,  Coatorm  Coo»ah„  Cx>vu>gtori,  f-ofresi,.  franwi-i  Gm-rg^ 
Greene.  Grenada.  Holmes.  Humphreys,  l&saquer«.  itawamoa.  Jasper,  JeWersor,,  j«t. 
ferson  Davis.  Jor>es.  Kemper,  utayette,  Lamar  Laooenaaie,  lMwr»nc«  Leans  lee 
LeFtore,  Lincoln,  LowryJes,  Manon,  Marshall,  Monroe,  Mantgome^  Seshooa  »wv* 
ton.  ^kwubee,  Octlbtjeha,  Panoia.  Pear)  River,  Perr,,  Pike  Pontotoc  Prtntiss 
Oultman,  Scott,  Shartiey,  S*mpson.  Smitri.  Stone  Sunflower  Taiiahatch*  ^ate 
Tippah,  Tishomingo.  Tumca.  Union.  WalthaJi,  Warren.  Washington.  Wayne,  Webster 
WiBonson,  Winston,  Yaiobusha.  Vaioo 


Dade 

Paim  Beach.  Martin  St  Lucw 

Hernando.  Hllisboroogn,  Pascc:  Pn-ieiias 

Clay.  Duval,  Nassau,  St  John   Mancx-    voiajoa,  Ai*:;tiija   fv*:Jt:>'a. 


Orange.  Osoeola,  Seminole,  Brevard 

Escambia,  Santa  Rosa,  Okaloosa.  Bay,  Ciaa*3er,  ^(»i 

Polk.  Manatee,  CoUier,  Sarasota.  Lee. 


Broward. 


\ 


56     Baker.  Calhoun,  Charfotte.  Cftnis  Columbia,  De  Soto   Chxte   f-~iag.er   t^'B-nCtr  Gt^^nr 

Glades,  Guff.  Hamifton.  Haroee    Keoor>    Higruanos    H,3*nTes    incfca,'-,  Rr*'»'  .»,:x.v>-, 

Jefferson,  Lafayette,  Lake,  Lev>',  ut>erry    Madisor,    Mcxwm    (>e^::;tv>t,4*«  p„(tr-van- 
Sumtar,  Suwannee.  Taylor.  Unior,,  Wakulla,  Walton,  Wa-s^t-^giDr,. 


Bourbon,    BullJtl,,    Clark,     Fayette,    .Jetterscwi     „„ieMa,'^i'r>«i      :">n^^^r-      >,,-,-,»•      \ 

Woodford 
Boone,  Boyd,  Can'^jbeil,  Cartei,  Crwi&tJar..  Davie&&.  Greeriup,  rtenoef*orv  Kenton. 


■HStiO; 
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ATTACHMENfT  6.— fiSCAL  YEAfl  1993  SECTION  8  CERTlflCATE  AND  VOUCHER  ALLOCATIOff— Continued 


R«gK)n 


Doten 


4~ 


Units 


Componam  parts  of  aNocatfon  area 


HorwrmtrofKMar         AJkxatior 
Areas: 

NonmatropoWan  Aikxatkin 

Area— Northaast. 
NonmatropoMan  Aikxattor 

Area— Soum  Cantr. 
SonrwtropoJrtan   AlkKatior, 

Area — Southeast 
HcomeiOoooHtan   AilocatJor 

Area — MWwast- 
Noometropotitar  AilocatKjr 

Area — Far  West. 
Noomatropo^itar   AjkxatJor 
Araa — North  Catn. 
KnoxvMa,     Tanrwssea     0f1k:8 
MatrcpoAtar  AJIocat)or 

Araas: 
Matropo<rtan         AJkxaOor 
Area  1 
Nonmatropo*(tan  Aitocajtor 

Araas: 
HonrmtTOQOiitar  AiJocaaori 
Araa  1. 

Na8^v«(«,     Tenr)6ssa«     OWca 
Matropoatar  AitocaOot^ 

Araas 

M«rrp.^t8-Jackson,   "N     M- 
locatKir  A^-ea 

Nasriv>ii«-C.iarysvsUe.      TN, 

AJiOCatXX^  A/8el. 

Norvnetropartan  A-iocation 

Arsad 
West  TN.  AilcxatK/-  A-^ 

MKJOa  TN.  Ai'kxator  A^ea 


HUD  Ragior  V  (CNcago) 
Chicago.   llHrxM  Office  Mstro- 
po'itar  AilocatKir  A;sas: 

Metro  I  Chtcagc  

Metro    II     Chicago    Cdlar 
Counties 

Metro  ill  Rodrford  _. 

Metro       !V       EkxDmingtor 
C^6rT^ca;gn          Decaf jr 
Karika 
Metro  V   Peona   Rock   is- 
land Sonr^gfieW 
Metro  VI   St.   LouiS-iM^nois 
Portion. 
NonmatTopo*itan          AJkxatwn 
Areas 
NorvMatro  I „_ _„. 


Nton-Metro  II 


UMI 


NorvMatro  III 


Qndnnatl.  Ohio  Offica  Matro- 
poNtan  ANocation  Areas: 
Ondnrwti      Offica— Metro- 

poMan. 
NonmatropoMan  AJiccafion 
AreM  Clndnnatl  Offica— 
NorvnauopoMarL 


356.866  j 

I 
606.66C  i 

940  '  06  I 

4"'6,245 

f 

447  678  i 

j 

487  966  I 

3.290A'2 

7632' 77 


3  40 1  4: 7 
5.':«,665 


38,873  176 

42S6  Sir 

2.204  4S3 


2  5B8,""e 
2.25'!  ,04  7 

V  159.553 
1,484,796 
1,082.269 


7461,484 
423,372 


16    BractMfv    RoCertson,   Mason,   naming,   LewHa.   Montgomery,   Bath,   Rowan,   Powefl, 

MerMfaa.  Morgan.  EWott  Lawranca,  Johnsorv  Martin. 
28    ArxJerson,  FrariKlin,  Hanlaon,  NIchotas.  CumbertarxJ,  AdaJr,  Green.  Taylor,  CUriton,  Rus- 

sed,  Wayne.  McCraary.  Puiastd,  Casey.  Uncotn,  Garrard.  Madison. 
4.3    Earn.  Lse  Wo<fe.  Magoffin,  Floyd,  Ptka,  Jackson,  Laurel,  WhitJey,  KrKix,  Bell.  Oay,  Le«- 

j      He,  Harlan,  OwsJey,  Breathitt,  Perry,  Krvjtt.  Letehar,  Rockcastia. 
Zi  i  .nwr  Webster  Md-san,  Hancodc.  Ohio,  ButJar,  Logan,  Simpson,  Warreni  AUen,  Moo- 

j      T*  Metcarte  Barren,  Hart,  Edmorwon. 
21     Futton,  Baterd.  C&iisJa,  HidOT\an,  McCracken,  Graves,  CaHoway,  Marshall,  LMngston, 

1      CnfSBfxters,  Lyon,  Tngg,  CaWwal,  Hopkins,  Muhienberg.  Todd. 
"     '.fayMr.   Breckenndge.  Meade,  Hardin.  LaRue.  Neison,  Marton,  Washington,  Spencer. 
^nivtm.  *ker.ri  Carro*.  GaUatin,  Owen,  Grant,  Pendleton.  I^tercer,  Boyle 


'15  ;  Mamitor  Mancr.  SeouatcNe.  Carter,  HawWns,  Sullivan,  Unicoi,  WasJ^ngton,  Anderson, 
tMount.  Grajngef,  Jefleraon,  Knox,  Sevter,  Linion. 


15  i  h'WitM-  Bfadtey  CampPeii,  Oaibon^,  Cocka,  Cumbenarxj.  Fentress,  Greene.  Grundy. 
iamC4«n.  narcxxk,  Jofmsor.,  Loodon.,  McMinn,  Meigs.  Monroe,  Morgan,  Pickett 
Po(K,  .HTiea,  Hoane,  ScotL 


125     ::>r^M:'-<   Tiptci--'   KKanscr. 

112     "  "'<^^itiar~    "a.-KJS':^.   Dsc*;:::/-,.   Pc>C«rtsoo.   Rut^erio^o,   Sumne',  W-liia-mson,  Wison, 

34  n^sr':-  ':.Ar'A.  C'r-%'^%r.  C^-cckeC,  Dscatur,  Dyer,  Fayette,  Gibson,  Hardemai,  H,srrfin 
^ia'/v.-'xxi  ^^eooerB.xi,  Henry,  Lake,  Lauderdale.  McNaJry  Otiion,  Weakley. 

M  .  'Sf^fkxt  Carioor.  Ctev.  Coffee,  De  Kalfc.  Frankltn,  Giles,  Hickman.  Jackson.  Uwrence, 
LaMs  Lircoin,  Uaajo,  Ma^sr^ail.  Mau'v,  Moore.  Overton,  Per^,  Pijtnam.  Smith,  Van 
BufS'i,  'l^^triir^,  Way~«,  WNIe.  Stewart,  Houston,  Hurnphreys,  TrotisCale. 


1005  Cx'fjk, 

'  1 '  *  i-ai-e,  Kafie  Ker<iay,  C-'undy,  Wia,  McHerry,  Du  Page, 

52  ■  Fv'xX'e   Wmrecagc 

-,■€  •  M<;Lftar  C>,.=imtia/QP,  ^.tacon,  Kar*akee. 


58     "&«.xi.a.  TsLzewoil,  Woocford,  Henry,  Rock  isaind,  Mer«rd,  Sangamon. 

69  t  Clintcir.,  .jersev,  Madison,  Monroe,  St  Clair. 


A,a 


59 


42 


in 


Adams  Brovin,  Bureau,  Calhoun,  Carroll,  Cass,  Fuiton,  Greana.  Hancock,  Handarson, 

-to  Daviess.  Knox,  Lea,  Marshal,  McDonoogh,  Mercar,  Ogle,  Pike,  Putnam,  Schuyter, 

Scott,  Stark,  StepTienson,  Warren,  Whiteskla. 
Bond.  Chnstian,  Coies,  De  Kaib,  De  Witt.  Douglas,  Effingham,  Fayette,  Ford,  Iroquois, 

LS  Sails  Livingston,  Logan.  Macoupin,  Masorv  Montgon^ary,  Morgan.  Mouttrla,  Ptatt. 

Shettjy,  Vermilton. 
AJexander,  Clark,  Clay.  Crawtord.  Cumberland,  Edgar,  EdwanJs,  Franklin,  GaNaUn, 

Hamilton.  Hardin.  Jackson,  Jaspar,  Jaffaraon,  Johnson,  Lawranca.  Marten,  Massac, 

Perry,   Pope.  Puiaskl,  Randolph,  Rk:hland,  Sallna,  Unkxi,  Wabash,  Washington, 

Wayna.  Whits,  WiHiwnaon. 


BijDer  Qermont  Greana,  Hammor\,  Maml,  Montgomary,  Warran. 
Aflame,  Brown,  Ointori,  Darka,  Highland,  Prabla. 
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ere,  GruncJv. 
gan,   Ptekett, 


son,  wason, 


o.  Ldwreoce, 

\  Smith,  Van 


;,  Henderson, 
sm,  Schuyter, 

ord,  Iroquois, 
touttrte,  Ptatt. 

kfin,  Qanailn, 

rlon.  MoatiQC, 

Washington, 


ATTACHMENT  6.-F«CAL  YEAR  1993  SECTION  8  CERTIRCATE  AND  VOUCHER  ALLOCATlOK-Com.ni^ed 


Region 


Cteveiand,  Ohio  Office  Metro- 
poMw>  Aikication  Areas: 

Akron-Canton  MSA  Area  

Cteveiand  PMbA  Area 

Loratn-Toiedo-MansfleW 

MSA  Area. 
SteubenvWe-Youngstown 

Nonm^etropoman  AJtocaflon 
A<«ae  Ctevetend 

Nonmetro  Area  1 
Ctavetand  Nonnietro  Area 
2. 
Coiumbut.  Ohk>  OMce  Melro- 
poMan  AAocation  Areas: 
Cdumbue     OfBce— Metro- 
poMan. 
Nonme«ropo«tan         Aik«at»on 
Aiaaa: 
Columbus  Office— 

Nonn»etropo«tan  South. 
Columbua  OUce— 

Nonmeeopoitan  North. 
Oetiott.  MtcMgM  Office  Melro- 
poMen  ANocalton  Areas: 
Arm  Altar.  FUnt.  SaginaM- 
Bay  MMiind  MSAa. 

Wayne  County 

DMraltPMSA  Leas  Wayne 
County. 
Nonmetropoman         AllocatJor 
Areas: 
Detrort  Office  Nonmetro 

Grand  Rapids.  Michigan  Office 
MstropoWan  AUocation 

Areas: 
Grand  Raplde— Unsing-E 

Lansing  MSAs. 
Calhoun,  Benton,  Jackson, 
Kalamazoo  &  Muskegon 
Co. 
NonmetropoHtan  Allocation 


Doftara 


Nonmebo— Upper 

Penisutar. 
Nonmetro— Lower 

Penleuiar. 


indianapofts,  Indiana  Office 
Metropolitan  AHocatton 

Arear 

Metro  North  ._ 

Metro  Carnal „. 

Metro  South  „... 

Nonmelropolttan  Atocatton 
Areas: 

Nonmetio  North  _... 


Nonmetro  Central 
^kxlmet^o  South  „ 


Ur«8 


2.498.332 
7,398.916 
2.899.866 

1.450.431 

747,739 

682,514 


5.67C.313 

875,186 

767.067 

3302.007 

9.578.582 
4.444,582 

537.867 

2.996.665 
2,360.583 

522,031 
1,433.396 


3.010,430 
4.427.458 

2.758.002 


630.113 

648,773 
783.846 


Milwaukee,    Wisconsin    Office 
Metropolitan  Allocation 

Areas: 
MetropoWtan         AUocalton  j      2,981,466 
Area  t1 


88 
262 

104 

61 
30 

28 

209 

38 
33 

124 

313 
145 

21 

106 
S3 

21 
68 


Corrponert  parts  o<  aiocaoor  area 


107 
156 

97 


26 

28 

34 


101 


Portage.  Summtt.  Carroll,  Star*. 
Cuyahoga.  Geauga,  Lake.  Mecfina 

Fulton,  Lucas,  Wood.  Richiand  lomr. 

Jettersofv  Mahonr>g.  Trurr^xjiL 

^^y"*'  J^.  Seneca,  Wysfxlot.  Creawe    Sanou»»>    n,arxx:>c«,   '^or>,   Pbuk*-.;.  ■:)^h 
ance,  WMems 

Ashtabula,  Co*umt>«na,  Hartson.  Tuscarewas,  Hcim«»«.,  C-rm/kytxi  hMNmr*i  Hurry- 


Lawrence.   Oeteware,   Falrfletd,   FranWiR,   LJcWnc.   M«d»8o»i„    Ptciwwuy    :  inm-f.    a«^ 
Allen,  Augtaae,  Washington,  Beimortt. 

Atiene,  FayeOs.  Qe«ia.  Hocwn^}^  JacKson,  Metgt.  Wfxaen,   P»rrv    Pft,«    Rr^n    vjofr. 

Vtntoa 
Champaign,  Coehocton.  Ouemsey.  Hardtei,  KfKrx.  Lo^an,  Ma«<xi  Me«»'   Mowu#  Uw- 

row.  MusUngum,  Noble.  Putnam   Shetoy   van  W«fi 

W«shtonaw,  Genesee,  Bay.  Midiand.  .Saginew. 

Wayne. 

Lapeer.  LMngston.  Macon*.  Mcmnoe,  Oawana.  Si  (abm. 


AlOTna,  Alpena,  Arenac.  GiacJ*«n.  Hunxi.,   h-jscc,   ,»r,emm..  Monlreorenc-v    Ooemaw 
Oscoda,  Presque  isie.  Santtac,  Shiawsssw.  Tuscxm. 


Kent  Ottawa,  Oimor,.  Eatoi.  tnjjharn 

Calhoun,  Berrten.  Jeckson,  Kaian'^ioc,  Musxegon. 


Alger,  Baraga,  Chippewa,  De^ta,  CncKinsor.,  (>o©et*::   -icxjyt-.ur    ->*«,r.a*   ■•. >-   • ,-f 

Mackinac  Marquene,  Menom»nee,  Onioriagon,  ScfKJC*:;Tafl 

Ionia,  Allegan,  Antnrrv  Barry  Berute  Branct-,,  Cass  Oiar^eva*  {:>»e{x:>vg-ir:  ''.m'-i. 
Crawford,  Emmel  Grand  Traversa  GniOot,  ^ilisaaKi,  >*jirj**ta,  iK.afK«8«a  i,a*:e 
Leelanau,  Mantstee,  Mason.  Wocoste,  Mts&auoe*  Mf>fitc^,ifT-,  ^^^af^  >,.«*«-* 
Oeceoia,  Otsego.  Roscommon,  Si  Jo*«ph   Var  Fwtr.,  Aex+r>-c3. 


Lake.  Porter.  St.  Joeeph.  Ekfiari,  AJter;,  z:m  KaSb  ^  1*)^. 

r»ppecarK)e,  Howard,  Tipton,  Boooe    hamtior,    '-ax-^k    '-Nsryj ticks   -Sc^-.n^-r,    UhtSor. 

Morgarv  Shetiy.  Madwon,  Deiaware 
Cley.  Vigo,  Mor>foe.  Dearborn,  Pose,'   V8'n,3«'i>tyg^-   A'arx:*,  ■:,:,a^    f  .cy:;   -■.^-si.r' 

Newton,  Benton,  Jasper.  l.«  Pom.  SU/xe,   Puw-sr,    *v>«ie    C*'rx-jli,   Mav^i.,    ^,„jfl«a. 

Cass,  KosausKo,  Miami,  Wabaih.  ^Hjr!tingi!;>n,  WeJis    Ajlamg    ,  agra'-««    N ■)!.»*    ' )«t>I 

berL 

Warren,  Venni»on.  Fountain.  Pa-^e,  Montgorr*.-,    p^jinarr    .  kmor,    „a'-;    bi*-*iofd. 

Jay.  Randotph.  Henry.  Way*,  Rust,  Fayette   ijrxjn. 
Sullivan.  Knox,  Gibsor.,  Owen.  Greene,  Daviess,  Maron    Pwe,  :>tj6c:«t.  ;:>(.«nc*.r    .-wy 

Lawrence.  Orange,  Crawlord.  Brown,  j&cMson.  v^ashr^giori.  hatrrKMxrmm    "..mztix^, 

Jenmngs,  Scott,  Jeftersorn  Riptoy.  FranitUri,  Ofnc,  Switzena/x: 


Calumet.  Outagamie.  Winnebago.  Dcxjgtae.  C>\ipt:'^J*a,  r<it. ,,*:6    bfr.wr. 

Si  Crotii,  Sheboygan.  Marashcn 
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Region 

DoUa'^ 

Units 

Component  parts  of  aBocatkm  area 

MetropoMar         Ailocafion 

2,970  58^ 

10* 

R<x*,  Kenosria  Oar>e.  Racine, 

ATM  f2 

Metropottan         Aiiocatkyi 

6,0^0,999 

203 

Mih*ai>e«  Ozaukee  Waahingtor.  Waukesha 

ArMf3 

NorvnetropoMan          Aitocaoon 

Atmt 

^tonfT»^ropo*itan   Alkxabor 

823  629 

,35 

Cc*\jrrtM.  Grawtord,  Dodge,  Grant.  Green,  Iowa,  Jefferson.  LaFayetta,  Richiand.  Sauk. 

Area  »^ 

Vemon,  WaK»orth- 

Nonmetropofttan   AJkxaOoo 
Ana  *2 

ft35  133 

36 

AsTMand   Barron.  BavfleW,  Buffakj.  Burnett.  C»art^,  Dunn.  Iron.  Jackaon,  Juneau,  Moo- 

roe    P«»p*n    p«tc«,   PoJk,   Prtca,  Rusk,   Sawyer,   Taytor,   Trempealeau,  Washburn, 

Nonmetropoi«tar   Ajlocation 

SKX,34' 

Wood 
3'     AMfTM,  Do<x   Ficxef>ce.  Fond  Du  Lac,  Forest.  Green  Lake.  Kewaunee.  Litf^tade,  Un- 

ArM  i3 

car    Manrtowoc,  Marinette,  Marqi,»ett8,  Oconto,  Onetda,  Portage,  Shawano,  Vilas, 

Waupaca.  Wausr^ara,  Menominee. 

MlnneapoUs-St      Paul.      Min- 

neeota  Oftea  MetropoWan  AJ- 

kxatkyi  Araas 
Mifv>aapoti«/St.  Pau<  MSA 

885V384 

249    MyQ0A.  Carver  Chisago.  Dakoto.  Hennepwi.  Isanti,  Ramsey,  Scott  Washington,  Wrtght. 

Qraataf  Minnasota  M«tro 

1  895  0^^ 

S3  i  St  Louis  CXmsted.  Ciay.  Benton.  Shertwme.  Steams 

No<th«<n  Miocafior  Araas 

' 

NofVMm  Mtrmasota 

862.432 

35 

Kittson   Roseau,  Marshall.  Pennington.  Red  Lake.  Polk.  Norman.  Lake  of  the  Woods 
BeftrwTX.  Oeamyater.  Mahnomen.  Hubtjard.  Becker,  Wilkin.  Otter  Tail.  Grant  Douglas, 

■  ^^^1  H  ^^F*  '  '     f  •  ^'   f  '^#^^'H*  Virt       

Traverse    Stevens.  Pope.  Koochkrf^ing,  Itasca,  Aitkjn,  Carlton,  Lake.  Coo<  Cass 

Crow  Wing.  Wadena,  Todd.  Monlson,  Mi«e  Lacs,  Kanabec.  Ptne. 

So«.1^w«ste^'  Mif>nesotfl 

468,227 

19 

! 

Big  Stone.  Chippewa.  Lac  Qui  Parle.  Yaflow  Medicine.  Kandiyohi,  Meeker.  Renv^He 
McLeod    Uncoin    Lyon.  Redwood.  Pipestone,  Murray.  Cottonwood.  Rock.  Nobies. 

Jackson 

Sout^sastem  Minnesota     . 

792,722 

32 

Siowy   Nirrtiet  Le  Sueur.  Brown.  Watonwan.  Blue  Earth,  Waseca,  Martin.  Faribault. 
Rice,  Goodhue  Wabasha,  Steele,  Dodge,  Winona.  Freeborn.  Mower,  Fillrryxe,  Hous- 
ton, 

HUO  Rogior  vn  (Fort  Worth) 

Fort  Wortti,  Texas  OWtoa  Matro- 

poWan  Aikjcatior  Areas 

« 

Central  Texas  

1.828.562 
6.007.527 

62 
199 

B*i,  Cocyeli,  Tom  Green.  McLennan, 

Coiin,  Delias,  Deriton,  Eilis.  Kaufman.  Rockwall. 

Oaiaa.  Texas ~ ~ 

East  Texas 

1,328,417 
2.490,964 

44 

83 

Gregg.  Mamson,  Grayson,  Bowie.  Smith 
Johnson,  Parker,  Tanrant 

Fort  Worth-Arlinatoo  

Far  Wast  Texas 

3.733,862 
1.888.788 

2,450,767 

123 
63 

8' 

El  Paso.  MOiand.  Ector 

Taytor  Potter  RandaH.  Lubtwck,  Wichita. 

8en-iaJi«o  Dona  Ana.  Loe  Aiamos.  Santa  Fe 

Wast  Texas 

N«w  Me*Vr(  

Nonmatropoittar         Alkx:at)or 
A^aas 
Cantral  Texas  

5C«   '44 

21 

Milam  Lampasas  San  Saba,  Harrtlton,  MMls,  Hill,  Wmbie,  Reagan,  Mason.  Coke,  Sut- 
ton Concho.  Schle*cher.  Crockett.  Martin,  Menard,  Starling,  irton,  Noian,  Kent  Brown. 

Jones,  Stonewall,  Haskeii,  Stephens,  Fisher,  Scurry.  Easliand.  Knox.  Comanche, 

Runnels  Coieman,  MItcheil.  Shakeiford,  Throckmorton,  CaStfian. 

Far  West  Texas    

6C4  322 

26 

Reeves    Andrews.  Marion.  Howard,  Pecos.  Gaines,  Terre*.  Crane,  Upton,  Loving 
Ward  Dawson,  Giassoock.  Broden.  WinWer,  BaUey,  King.  Cochran.  Lanr*.  Dwkens, 

^M^        F   »  ^^^*«             s^  r^*^»^           ■  •  ••«■***■«*•■** 

Lr>n   Garza.  Motley.  Hnrkley,  Teny,  Ftoyd.  Crosby,  Hale.  Yoakum,  Hudspeth.  Jeff 

Davts,  Cuit>er8on.  Brewster.  PreskJto, 

North  Centrai  Texas    

S3C  825 

24 

LjmesTone,  Bosque,  Freestone.  Falls.  Hunt,  Pato  Pinto.  Wise.  Erath,  Hood.  Somen^eil, 

Navarro.  Fa-onin,  Cooke, 

Nort^aast  Texas  

625  ec 

29 

F'ar*iin.  Hopkins.  Titus.  Detta.  Monts,  Red  River,  Lamar,  Cass.  Henderson.  McCuUoch 
C-an^  Rains,  Cherokee,  Van  Zandt  Rusk.  Anderson,  Wood,  Upshur,  Panoia 

J^xas  Pariharxfle 

425.779 

17 

^c*    Young,  Hardeman.  Archer.  Clay,  Montague,  Foard,  CottJe,  Baylor.  Wilbarger, 
Hempniii,  Hansford.  Hali,  Swisher.  Gray,  Roberts,  Donley,  Ok^iam,  Deaf.  Smrth. 

1    ^r^*mM*M              \M0    «    ^Mh»   '%*•  ^*      •  *•«■  •■V  *  **  ■  *v  ■ 

I^toora    Dallam.   Hutchinson,   CoiUngsworth,   Wheeler.   ChiWress.   Parmer.   Castro, 

,      Lipscomb,  Carson.  Sherman,  Hartley.  Ochlttree,  Brtsooe.  Amwtrong. 

North  &  West  New  MexKX) 

495  "23 

23 

;i 

Goitax.  McKjniey  Mora.  Rk)  Aniba,  San  Juan.  San  Miguel.  Sandoval.  Taos.  Torrance, 

Valencia. 

South  &  East  Ne<*  Mewco 

542  '2^ 

1            2" 

Catron,  Ch2ves,  Curry,  Da  Baca,  Eddy.  Grant  Guadalupe.  Harding,  Hklalgo,  Lea.  Un- 
co<n.  Luna.  Otero.  Quay,  Roosevelt.  Sierra.  Socorro.  Union. 

Houstort.   Texas  Oflk»  Metro- 

poMtan  Ailocation  Areas 

Beaumont-Port  ArttMjr  MSA 

1,132,9''0 

39 

Hardin.  Jefferson.  Orange. 

Houston  PMSA 

8.859  723 

!     308 

Fort  Beryj,  Harris.  Liberty.  Montgomeiy.  Waller. 

Southeast  Texas  Metre    ... 

1.486,33C 

Si 

Braiorta.  Bra/os.  Gaiveston 

NcyvnatropoWan          AitocatKn 

Areas 
Nonmat  BVOC  arx3  HGAC 

5M382 

21 

Austjn  Burleson  Chambers.  Cotorado.  Grimes.  Leon.  Madison.  Matagorda.  Robertson. 

Noon-*tro 

WasiTington.  Waiker.  Wharton. 

Nc 

Uttle    R< 

Metrop 

Araas: 

Art(-I 

Nonme<r< 
Aieas: 

NW 


NE  . 

E 

S  ... 


New  Orif 
Metropi 
Areas: 
Bator 

Soutf 

North 


Nonmetro 
Areas 

North 


Soutr 


North 


Sou»i 


Oklahoma 
flee  Ml 
Areas: 


Eaate 

Nonmetrof 
Areas: 


Nonm 


San  Anton 
ropotttar 
Metroi 
Me«o( 
Metoot 
Melroi 

Nonm 


NorvTK 
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Region 


D««0  East  Texas 

f4onmetro. 

Uttte    Rock,    Arkansas    Olftcs 

MetropoJttan  AJtocaBor 

Areas: 

Ark-Metro '. 


HonmttnfxMar. 
Aieas: 
NW  , 


HE 


Aliocation 


E 
8 


New  Orleans.  Loutstana  Office 
Metropolitan  AJkxaCon 

Areas: 
Baton  Rouge  Metro  Area 

South-Westem     Louisiana 

Metro  Areas 
No'1f>-Centrai        Lc»jis<ar;a 

Metro  Areas 
New  Orleans  Metro  Area 

HonmatroQcman         AfiocaJton 
Areas 

NofirvWestem  Louistaia   . 


Sou9>-WeslefTi  Lowsana 

North-Eastem  Louisiana  , 
Somh-Eastem  Louistena 


OWahoma  CJty,  OWahoma  Of- 
fice MetropoWan  AJkxation 
Areac: 

W«rtem  Metro  

Eaitom  Metro  

NonmetropoWan         AJJocalJon 
ArMr 
Nonmet  Western  Nonmelro 


Nonniet  Eastern  Nonmetro 

San  Antonto,  Texas  Office  Met- 
ropoMan  ANocation  Areas: 

Metropotttan  Area  A 

MakopoMwi  Area  B  ..._ 

MetoopoMan  Afsa  0    ._ 

Miropoitoin  Area  D 

^tormMtropoltan         Alocalion 
Araat: 

NonmatropoWan  Area  A  ... 
Nonmetropoman  Area  B 
Norimetropolitan  Area  C 


Oolars 


432,8&4 

2,643.770 

668340 

488.047 

603338 
529.094 


Ontts 


1.246.645 

1,792,160 
1,776.786 
5.894.222 

433,538 
664,814 

364,844 
466.534 


2726.117 
1,543,963 


1.095.871 


795,988 


2,429,284 
3,768,206 
2,313,414 

1.483,141 


400,263 
390,740 
449,547 


19 


03 


Ckjmpof»er*  perts  o«  ■fc.icaWjn  arse 


Angelina.  Ho.„>stofi„  .jasper    ►*ac-«gooi:t*es    N€»wtor,    fv-^^,    S,at»ni.    f^r-  4,,.3,«i>f^    c,,^, 
Jacmtc,  SneJby.  'n™t>,  "^■/set. 


WasNogtOTi   CVawrtora.  SeOastaT:.  f'8ufk.''6t 
SO^^  Millar 


ZXXMfi    '\lV;,SK.    Safir* 


■■■■'ITIh^'",. ':t<^"'      ,>4^*^,:j* 


M  \  baxtw,  Bentor,,  Boine,  Cafrrj  MadtsKXi  MaAy,,  Ni>w|-y~  Sm.''~\  Cte'*  ^.-^^^ay,  Qar- 
larxt  .HOI  5por>g,  j<:#-,nson,  Mon«;>ofn©r/  p^r-y  ^^»fi  i-'X'*  ' ''«*  c,'p.»*'-  < 'oaart 
Poft.  .Scon  ^^ 

deburne.   Fuftor.,   hxJeoentJer*;* ,    !z,ard,   j»:X8on.   ;>.»-»".:,     'M:-.if*     van   bu.'e.^  rttiie, 

Woodnjff,  Ctey,  Oatgfieaci  Grwsrw  ^awT»r,c»,  Rafx»f>»[>r 
^Asstesippt.  Poinsett  Monroe.  Prame,  Gros*.  lee   f>MlH)s,  Si  F'«rK;«, 
Arkansas,  Ashley.  Bradley,  Owcot,  C»ev«tard,  Oesna,  [Vew    Grant,,  .jfK%-j(r    :;:«)rx»,,- 
CoJumbta,  Dates.  Hempsleafl.  fio*(and,   L^atayerte    l.rae  Rrvef    s»«»v;i,-,j:i    '  ,",,,«:'i.-a' 
Sevier,  Un»on 


24 

30 

26 


4€ 

67 

67 

221 


Ascension  P-a.-sr    E,ast  Setc,*-':  f^:-,.>9fs  Pa-ir    ...^jr^sl;:.,--!  ^•^a,-^s^    *'v«?;  FViir>-  n 

Lafourcne  Pans^    "'efrgftCKif^  Pansr,    1,3)3 /enp   .:>:n,jr    ;:;•    ttar^sr,   p„c,,-,,.:- 

Pansfi 
Bos,s»ef  Pansn  C-eocJc,  Pa^s^,  a>*:.r»n3  PansT:  fia*7-i«,  '-a^'sT). 


'„,.'0«-   =■■  6  ■ 


Jetterscr  Parisn.  Cw«an«  Pa,n,s^,  St   r-^nTa--^  Pa,f'«,j" 
Saptrst  Fansn,  St.  Tammany  Pans.*-: 


'■a'live  P9 •*«;,'" 


,ioh,r 


35 


18 


24 


109 
63 


51 


Webster  Palish,  Claibcrfri*  Pa-^iJn,  ,,jrK.c)«r  Pansr-.,  B,**nvi:-e  -a^sr  :*  :>-,!i:  :  „r.;C'  •-+." 
River  Pansn,  Winn  PansJ"!  Saow^e  Parsr,,  \a,i::?wccn«.s  pB,i"is'-:  G'ani  -ar:y-  '.;«,-,: .p 
Pansrt 

BeauTegarj  Part^h   A»en  Paasn.  E«ir>9e!tne  P8^s^,  Si   .^ir^jr^  Pansr;   j6«e-SL*r  ;„!«,-is 
Parish,  AcscJja  Paneh,  C^ameron  Parssn   Vermttor^  Pa,^&^-,    it^'ia  Pansr-    '-•':   >wte'-.  Pa- 
isT),  *,ssumptK>n  Pansh. 

Un«on  Pansh,  Morehouse  Partsh,  East  Carrc*  Pars?^.  West  C^rrcii  Pansh  :»:xsor  Par 
«n.  Richland  Pansh,  Madtson  Pa,nsh.  CaJOwefi  Pa:isr  r'anwr  P^ansfi  ^msai  Ps' 
»h.  La  Saiie  Parish,  Catahouia  Pans^;.  Concofcha  Pan&.h  ,Ai«oyo»tes  PansJ-' 

Pone  CotH>ee  Pansh,,  West  Feliciana  Pansh.  East  f©l>oa^  Paf^s^-  S;  nenr*  f'ars^- 
Taogtpahoa  Parish,  Washtn^or  Panshi  -St  ..iames  Paosf:  PuKju^j^-mn^  Pa^s*- 
tberville  Pansh 


Carwdtan,  CleM^iand,  Logan.  McClam  (Jkiarxxna..  Pcna^ator-^f.   ■..  .r^^ui-vT*     ,,a-"fte^--' 
Creek,  Osage.  Rogers,  Tjlsa,,  Wagone/  Sw},xyyBt'. 


NM&,  Beaver.  Beckham,  Biame,  C:.a(30c.  C^n»'  Cimarron  C<7t1on  Cusie'  "lewev 
Eliis.  Gan^in.  Gracty.  Grant.  Greer,  Har-nxin  ^iarper  ,j4k».,s>-'  .,)««e,r«K:x-  ..■• '/r.snx: 
Kay.  Kjogtisher.  Kiowa.  Linootn  Ltve  Matey  Ma's'-ia,!!,  Mjrr-a-,  k*,:*.©  Pgyi*, 
Porrtotoc  Roger  Mills.  Semino»e,  Steprwis.  Texas  ^>«ir^ia,r  Aasniia  w<:-:.;-»-»  »Vrr«-*> 
ward 
39  j  Adair.  Atoka,  Bryan.  Cherokee,  Choctaw,  Gaal,  CrB,.g   [:»ei0war«   Ma&ke*   Hi>g'h«i   .a» 

mer.    Le    Flore,    McCurtain,    Mctntosfi.    Mayes,     Mu&noge*,     »*:?w8ta     ; :*+,j»tB*- 

Okmulgee,  Ottawa  Pawnee,  Rtleburg,  P^jshmataha  WasNngitix-i 


66 

131 

81 

51 


17 

17 
19 


Hidalgo,  Cameron,  Webo. 
Bexar,  Comai,  GuadaKjpe. 
Travte,  WOli^nson  Hays. 
VIctona.  Nueces,  San  Patrtcks, 


Val  Verde,  Edwards,  Real,  Kerr,  Barxiera,  Kinney.  UveWe   Me-ina   Mflv.«r*,-:t    Jn^'^Uifi 

Frto,  Dimmrt,  La  Salle 
Atascosa,  McMullen,  uve  Oak,  Bee   Oefugtc   ,Aransa,fi,  ;:>i„^*'-Bi   ,ftr-  '^f<Hf>    Km*^   -•'»• 

pata,  Jim  Hogg,  Brooks,  Kenedy  Starr  Wittacy 
Calhoun,  Goted,  jackaon.  Karnes,  De  Wrtt,  Lavaca.  *M»*s<x-i,  vKx-uaM**   K»--«:vii    : «i*», 

pie.  Uano.  Bumel  BtarKO,  CaiOweK,  Bastrop,  lee,  F-aven* 
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Attachment  6  —Fiscal  Year  1993  Secton  8  Certircate  and  Voucher  AiXOCAiiON— Continued 


R»9for 

MUO  Region  Vll  (Kansas  Cir/) 
Dm  Motn«s.  Iowa  CHftc« 
M«lropo«ap  AiVxaOor  Arsas 

M«tro-East  

Melro-West  _ 

NonmetropoUtar  AHocatJon 

Arsas 

f^onmetro-Eas*   


Dollars 


Soometro- ^»o1^ »»' e  s  r 

C«ntral 


Nortrr>9<TD- So^Jt^  w  8^ 
C«ntral 


Missoun    Otfic« 

AJtocaOoo 


Kansas   Oty. 
Matropoitar 
Ar«as: 
Wsstem     Mtssoun     Metro 

poiitan  AJtocatior  A/ea^ 
Kansas   M«tropolftar    AJio 
cattor  Arsa 
Nonma<ropo»ltan  Aikxatror 

Areas: 
Kansas       ^«onfT>«tropo^lta^ 
AJJocatkyi  Araa 


h»onfT>«?Topo<flap    Moca- 
won. 


Omana.  NeOrasJca  Ott<ca  Metro- 
poiian  Aikxatioc  Areas: 
M«t^o^4«t5^asxa 

NofVTv«trooo*rtar  AJkxaOor 

Arsas 


Wesi-NeOra&Ka 


St   Louis   Missouri  Otftcs  Met- 
ropofctan  Aflocaaor  Arsas 
M6tToco*i'.an  Allocanor 

Af»a. 

Sonrrierooo*«ar  AjtocaSor 

So--  --ef-Tiooiitan   AJtocaS'j^' 
A'fta 


HUD  Regwn  VIll  (Daover) 
D^nyr,  CokxBdo  RagWnai  0<- 
flos    MatropoWar    AilocaBon 
Araas 
D«nv«<^  Cokxado  PMSA 


Uorts 


2,155  5'5 
'  628  866 


973  99-' 


914,351 


924  82' 


4  36M'>3 
3,26?  &4:r 

1,677  691 


3''c.326 


2,206  233 

C ' ?  326 


6^-1  '54 


6  323  652 


114 


Conxxjnaot  parts  of  aflocatloo  area 


■',2 


41 


B^cM  Hiawk   B-a™ef  Otitxiqua.  Johnson.  Linn,  Scott. 
Datias   fv,**    p-T!awattafr»6,  Warran,  Woodbory 


Aiia/na*c«e    Bantor,  Bucnanan,  Butler.  Cedar.  OwcKasaw.  Clayton,  Ointor,  Deiawars 
D«s  Mc-nes   Fayette.  Gnjndy,  Hardin.  Hanry.  Howard.  Iowa,  Jackson,  Jonas,  Le« 
Doisa  Mars-^iail  Muscatine,  Poweshiek,  Tama,  Washington,  Winneshiek 

x^jOlSxx'   Ek.B^a  Vista.  Catfwun,  Carroll.  Cerro  Gordo,  Cherokee,  Clay,  Crawtord,  DkJc 
inson    FTf-ri*   Ployd.  FranWtn,  Greene,  Guthr>e,  Hamilton.  Hancock.  HunTboWt  ida. 
Kc*8u1^   I  /on  Mitehefl.  Monona.  O'Brten.  Osceola,  Pato  Alto.  Ptymooth.  Pocahontas, 
Sac   SKXiX   /^etistef,  Winnebago,  Worth.  Wnght 

Adai'  A^Tis  Ac.panoosa.  Boone,  Cass.  Oarke.  Davis,  Decatur,  Fremont  Harrison 
j(iso«f  JsHerson,  Keokuk,  Lucas,  Mad*8on,  Mahaska,  Marton,  MiHs,  Monroe,  Mont- 
gvner,   p.rje   Rs-ggoKJ,  Shelby.  Story,  Taykx,  Unton,  Van  Buren,  Wapelto.  Wayne 


iis 


:nft«tJan.  Clay   Greene,  Jackson   Jasper,  Lafayette   Newton,  Ptette 


1 56     5.x;rvirvi;" 

Pay 
••6'  EVjti<*f    :>3ugas    na-vey    .Johnson,  Leavenwolh.  Miami,  Sedgwick.  Shawnee,  Wyan- 

1     doda. 


,'3 


ja 


'9 


21s 


71 


Alien  Ar*,1e^*:r-  Atchinsor,  Bafbe',  Barton,  Bourtxxi,  Brown,  Chase,  Chautauqua. 
Chewee  Cnevenne  Oark.  ciay.  Cloud.  Co«ey,  Comanche,  Cowley.  Crawford.  De- 
catur OcKinscio,  Cxjn<>nan,  Edwards,  Elk,  Etas.  Ellsworth,  Rnney.  Ford,  FrankUn. 
Gea^-y  Ckive-  G.anam,  Grant,  Gray,  Greeley,  Greenwood.  Hammon.  Harper,  Haskell. 
Hodgeman,  jackson,  Jefterson.  Jewell,  Kearny,  Kingman,  Kiowa.  Labette,  Lane.  Un- 
cc^r,  unn.  Logan.  Lyon,  McPherson,  Marton,  Marshall,  Meade,  MitcheH,  Montgomery, 
M.o'is  Motor  Nemaha,  Neosho,  Ness,  Norton  Osage,  Osborne,  Ottawa,  Pawnee 
P'Wi.ps  Ponawatomte,  Pratt.  Rawlins,  Reno,  Republtc,  Rice,  RMey,  Rooks,  Rush, 
Russell  Saline  Scott.  Seward,  Sheridan,  Sherman,  Smith,  Staffonl,  Stanton,  Ste- 
vens SjrT^<^ar  ^somas,  Trego,  Wabaunsee,  Wallace,  Washington,  Wichita.  Wilson 
Aoodsoo 

Arxjrew  AtcMsc^  Barry  Barton,  Bates,  Benton,  CaldweU,  Carrxlen,  Carroll,  Cedar, 
Chanton.  Oioton.  Dade,  Dallas,  Daviess,  DeKaib,  Gentry,  Gnjndy,  Hamson,  Henry, 
Hjcko^y  Ho«.  JT/Tinison,  Laclede,  Lawrence,  Linn,  Livingston,  McOonakJ,  Mercer,  Mil- 
ler Morgan  Nodaway.  Pettjs,  Polk.  Pulaksj,  Pjtnam,  St  Clair,  Caline,  Stone,  Suib- 
var  Ta/'oy  Ver>or,  Webster,  Worth 

Dakota.  [>:Mg'.  >s  L.anca3ter.  Sarpy,  Washington, 

A^ntekxx*  Bw-H  Bjrt  BotJef,  Cass.  Cedar,  Oay,  Coltax,  Cuming.  Dixon,  Dodge,  Fill- 
rrwre.  Gage.  Ha^mton,  Jefferson,  Johnson,  K.nox.  Madison,  Memck,  Nance,  Nemaha. 
NucKofls,  Otoe.  Pawnee.  Pierce,  Platte,  Polk,  Richardson.  Saline.  Saunders,  Seward, 
Siantof^  Tha,-'  Thurston.  Wayne,  York. 

Aia^^.s  A*ro'  "  .nrver,  Blaine,  Box  Butte,  Boyd,  Brown,  Bu«ak).  Chase,  Cherry,  Chey- 
enne Cus'er  Dawes.  Dawson,  Deuel,  Dundy,  Franklin,  Frontier,  Furnas,  Garden, 
Garheid.  Go'>c9r  Grant  Greeley,  Hall,  Hartan.  Hayes,  Hitchcock.  Hdt  Hooker,  How- 
ard Kbifr^.  Koith.  Keya  Paha,  Kjmbafl,  Lincoln,  Logan,  Loup,  McPherson,  Monti, 
Penons  f"-*. .  s  Red  Wiltow.  Rock.  Scotts  Bluff,  Sheridan,  Sherman,  Sioux.  Thomas, 
Valley    -vatis'-fr  W^^eele' 


Beon«  Pr.i'>V!i.-    JeHerson.  St  Ch.artes,  St  Loms,  St  Louis. 


Adair,  AiMMn,  BJ*nger  Butler.  Cadaway,  Cape  Girardeau,  Carter,  dark.  Cole.  Coo- 
per Crawford.  Dent  Douglas,  Dunklin.  Gasconade.  Howard,  Howell,  Iron,  Knox, 
Lewis  Lmccm  Macon  Madison.  Manes,  Markxi.  Mississippi.  Moniteau.  Monroe, 
Mont^ime'-y  Naw  Madrid.  Oregon,  Osage,  Ozark,  Pemiscot.  Peoy,  Ptwipa.  Pike. 
Ralls.  Rarxlcx.;^  ReynoWs,  Ripley,  Ste.  Genevieve,  St.  Francois,  Sdiuyfer,  Scotond, 
^jyn  Srv3-.rM>n  Srieiby,  Stoddard.  Texas,  Warren,  Washington.  Wayne,  Wr*ght. 


4,710  189  '     160  !  Atia-ns  Arapar'-oe  Denver,  Douglas,  Jefferson. 
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Region 


Colorado    Northern    Front 

Rang*  Metro 
Cotorebo    Southern    From 

Range  Metro. 
Montana  Metro  A/ea« 
North  Dakota  Metro  Area* 
South  Dakota  Metro  Veaa 

Utah  Metro  Areat  

WyomJng  Metro  Areaa 
NonmetropoJttan         Alkxatkjn 
Araas: 
Colorado  Nonmetro  A/ee 


Montana  Nonmetro  Area 


North     Dakota     Nonmetro 
Area. 


South    Dakota    Nonmetro 
Area. 


Utah  Nonmetro  Area 


Wyomir>g  Nonmetro  Area 


HUD  Regkm  IX  (San 
Franctsco) 
Hono»u»u.  Hawaii  Office  Metro- 
potttan  Aikxation  Areas: 

Honokjiu,  HI  MSA 

NonmetropoWan         AllocatJon 
Areas: 
NonmetropoWtan  Aitocabon 
Area. 
Loe  Angeles,  California  Office 
MetropoBtan  Allocation 

Areas: 
Loe  Angeles  County,  CA   .. 

Orange  County,  CA 

R>v*r«k}e        and        San 
Bernardino  Countlea,  CA. 

San  Diego  County,  CA   

Norvnelropotttan         AOocatkyi 

Aiear 

S.    Luis    Oblspo-ltnpeflal- 

»nyo44ono  CoontJee,  CA. 

Ptwenbt.  Arttona  0«ce  Metro- 

poiiian  AAocallon  Araas: 

MafropoWan  Arizona 

^tonmafropoOan         AUocatton 
Araaa: 
No»»natiopolrtan      Arlzorva 
Alocatton  Area  East 


Dollars 


1  870  539 

1  377,748 

596.339 
726,862 
486,758 

3.388,014 
311,086 

1.234,372 


Units 


1,446.346 


726,325 


1.145,124 


516,641 


611,064 


6,307,552 


Component  parts  at  aiiocatkxi  a/M 


50 


64  BouWer.  Larimer,  Aetd. 

46  El  Paso,  F^J6t>K) 

21  Yellowstone.  Cascade 

24  Burletgh,  Morton.  Casa  Grmd  fiyVa. 

16  Pennmgton,  MInnenana 

115  Utah,  Davis,  San  Laka.  W'et>«r 

10  Natrona,  Laramte. 


45     AJamosa.  Archuleta,  Baca,  Beni,  Cha«e«    CJ^y^nm    .„  ,«i,f  Om^u    (:,(x.*,r:*    ',.»!..* 
Crowley,  Custer.  Derta,  Dotofes,  Elagie    Eitmn..  fi^mon^  Garfiew   f„ip.r   f-a'x]   { >  .r 

r>«on,  Hmsdaie.  Huerfano,  Jackson.  Kio**a,  K.,ii  <:.atkx-,   i axe    .ji  Ojius,   ,  as  ,*-- -** 

Lincoln,  Lo^an,  Mesa,  Mtnarai,  WoMat,  Monteiuma.  Mor,tTt)8«  Moroar  (  ife-r  -",,..fi, 
Pant,  Phiihps.  Pttton,  Prowers.  Rw  Blanco,  Rk  Grarwle  i-mmk.  Seg^jftcr*  Sa-  ^- 
San  Miguel,  Sedgvrtck  Summrt.  T«;l6f,  Washington   Vjma 

Beaverhead.  B.g  Horn.  Blame.  Broadwater,  Ca/twn,  Carter  CruM\(Ma  Ca(,tftr  [)«n«:. 
Dawson,  Anaconde-Deer  Lodge  County,  Fallon,  Fergus  Fiatheec!  Gaiiatin  fWfi*.- 
Glacier,  Golden  Vailey,  Granrte,  Hill.  Jefferson,  Judtt^,  Bas^n,  La*e  Lewis  hrxi  r^n, 
Liberty,  Lincoln,  McCon*.  Madison.  Meagher  Mir>eraj,  Mtssouia  Musseis^.el'  Pa-* 
Petroleum,  Phillips.  Pondera,  Powder  River,  Poweti,  Prajne  Ravaili  RK*M&n(i  ^x>. 
seven.  RosetHjd.  Sanders.  Sherxian,  Bcme- Silver  fk-*  StJih.rater  Swm\  f.'Bi.« 
Teton.  Toole,  Treasure,  Valley,  WheattanO  Wit>aux.  Yellowstone  HatKx^  Par^ 

Adams.  Barnes,  Benson,  Bitlinga,  Bottineau,  Bowman.  Burke,  <::*vaiier,  Dickey  [>.«,, 
Dunn,  Eddy,  Emmons.  Foster,  Golden  Valley,  Grar-t,  Gnggs,  Mettirige'  KKXJe^  la 
Moure,  Logan,  McHenry.  Mcintosh,  McKenz«  McLean,  Mercer  Mour^traji  Smur- 
Oltver,  Pembina.  Pierce,  Ramsey.  Rar«om.  Renviite  R>cruar>o  Ro-ene  .SAro^n 
Sheridan,  Sioux,  Slope,  Star*.  Steew,  Stutsman,  Tc>wr>er  --m  Aa*M  Wa't;  AeiLS 
Williams 

Aurora.  Beadle.  Bennetl  Bon  Momme.  Brooiur^gs,  Brown  Bru.e  Bu«aic  B.-e  r^r-p... 
belL  Charles  Mix,  Oark.  Day.  Codington,  Corson  Custer  Davison  Dev  [>euei 
Dewey,  Douglas,  Edmunds.  Fall  River,  Faulk,  Grant  Gregory.  Haanor,  Httr^tr  Har«3 
Handson.  Nanjing,  Hughes,  Hutchmson,  Hyoe,  Jaciison.  jerautd  jone«  Kina^txy^y 
Uke,  Lawrence,  Lincoln.  Lyman,  McCoo*,  McPherson,  Mer^nal.!  M*aoe  Meiiere 
Miner,  Moody,  Perkins,  Potter,  Roberts.  Sanborn,  Shar>r^xi,  Sptr^k  Stan^v  SjCy 
Todd.  Tripp,  Turner.  Un«n,  Waiworth.  Yankton,  Ziebach 

Beaver.  Box  Elder,  Cache.  Certxxi,  Daggett,  Ouchesne,  Emergy  (Sarf-etd  G'a'W  -cr 
JuatJ.  Kane,  Millard,  Morgan,  Piute.  Rich  San  juar  <;a.^pete  S<>vie(  "^.^r^n. 
Tooele.  Uintah,  Wasatch.  Washington,  Wayn* 

Albany,  Big  Horn,  Campbell.  Cert»n  Converse  C^oo*  f-erwnt  i3osh«r  H,.t  c^jnrm 
Johnson,  Uncoln,  Nobrara.  Pan.,  Pieie  St^mmn  S,jt»tene  Swee'wate-  ^evxi' 
Uinta.  Washakie.  Weston. 


23 


42 


19 


22 


117 


1,829.512         38 


84,039.683 

1 1 .254.208 

8j?30263 

14.312,621 


1,435,119 


6,309,340 


1790 
239 

176 

305 


36 


Honolulu. 


Hawaii.  Kauai,  Maui  Gua.m 


Los  Angeles 
Orar^ge 

Riverside.  San  BemandirK 


San  Diego 


San  Luis  Obispe.  irnpersal,  inw  Mooo. 


214    Maricopa.  Pima.  Yuma 


668,811  23 


Apache,  Cochise,  Glia.  Graham,,  Greeniee,  Ptna;  Santis  C-,., 
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Ragton 


NcxvnetropoMtar      Art^ona 

Alocatton  ATM  Wast 

S«Cf*T^«nt3.    CaJrtomia    Offlc« 

MetropoWar  AJkxattor 

Atmm 

M«tropo»«an         AitocaOor 

Araa  l 
MatropoWan         ^vjiocaoofi 

Araa  2 
MatropoMar         AikxatJor 

A/m3 
Magopoitan         Ailocatton 
Araa  4 
NonmatropoHtar  AJiocatJon 

Araas 
^4onmatropoman   Aflocatton 
Araa  i 
San  Franctaco,  Caafomia  Otflca 
MatropoWan  Allocation 

Araaa. 
Matropomar         AJlocatlor 

Araa  v 
Matropofttar         Ailocatton 

Araa  2. 
Ma(ropo<ltar         AJIocalior 

Araa  3. 
Malropo«tw>         Aikxalon 

Araa  4. 
MatropoMtar         AJIocatlcr 

Araa  5. 
iylatrapoiMan         Allocation 
Araa&. 
NonmaVopoWan         Ailocat]on 
Aiaaa: 
Nonmaoopoittan  AJiocaflon 
Area. 

HUO  Ragton  X  (SaalBa) 

Anchoraga.  AlasKa  Cmca  Mat- 

ropoMwi  Alocaltor  Areas: 

Anctx>rae* 

NonmatropoWan         Ailocatior. 
Araa. 
fionmetro  Aiasi^a  


PortJarxl.  Ofagor  CMca  Metro- 
politan AikxatKx^  Areas 

PoftlarKWarvxiuver  

lda-0<e  Metro    „ 

^4onmatropo<lta^          Allocation 
Areas 
IdaTvD  Nonmetro  


Eastern  Oregon 


Wastam  Oregon  

SaatHa  Washington  Office  Met- 
ropolitan AilocatK)n  Areas 
Matro-1 
Metro- 2  ~_. 


Doflers 


522  >i' 

4,52V2"'5 

1  43?'  '64 

1  XII  823 

570,969 

325,85C- 

7,963.841 

14.826, '16 

18,681,807 

12^05,917 

4  15473' 

4.118,610 

2.266,036 


Unrt8 


893, "93 


5,856,526 
2.937  '5'^ 


'  ■'49  252 


926  '44 


1.4^1,926 


7,257.461 
3569  063 

2,914,706 


134 
42 

3S 


Component  parts  o<  aHocatton  as^a 


Sac^arTeniD  Sa.n  Joaquin 
V-^r    S.,;ttef    *  ,,t:a 
Ek;Tt8   Sriasta 
E:  "xxailc.   Place 


26  I  Aipir>«,  Amadcx    Caiaveras,  Go<uaa.  Qenn,  Lassen,  Modoc,  Nevada,  Plumas,  Sierra, 

Siatoyo*^   T»hama,  Trinity.  Tijolumne. 


1&3  i  •'  -as^v;,  Merceci,  S'anjsiaus.  TuiarB 

306  1  Ajamecla.  Contra  Gosta 

384  I  Manr.   Sari  Francisoo,  San  Mateo 

252  i  Mont»fe>  Santa  C^ara  Santa  Cru2 

1 
I 

S6  :  5o<^cxna  Napa  Soano, 
a4  i  0»^.  Wasnoe 


67  \  cnurcn*,  Douglas,  EUio,  Esmeralda.  Eureka,  Humboldt.  Lander.  Lincoln.  Lyon.  MInerai. 
I      Nye   Persftmg.  Storey.  "HtHiB  Ptne   Carson  City.  Del  Norte,  Humboldt,  Kings.  LaKe. 
Madera,  Manposa.  Mendoano,  San  Benito 


626,593  j       16    Anchorage  Boroogh 


18  j  Ajeotia'-  iSiarxJs  Census  Bethel  Census  Area.  Bristol  Bay  Boroogfi,  Dillingham  Census 
i  A,'»a  FajrtwtnKs  No<*r'  Star  Bor,  Haines  Borough,  Jur>aau  Borough,  Kanai  Panlnaula 
Borough  Ketcnikan  Gateway  Borough,  Kobuk  Census  Area,  Kodlak  Island  Borough, 
Matanusj^a  Susitna  Borough.  Noma  Cerwus  Araa,  North  Slope  Borough,  Prlrica  o< 
vVajes-^CArtef  ^h  S'tKa  Borough,  Slcagway-Yakutat-Angoor  C.  Southeast  Falrt>ank8 
Censvjs  Vaide/  Coroova  Census  AR.  Wade  Hampton  Census  Area,  WrangeH-Patars- 
Durg  Cens  Vukorv-Koyula*  Census  Area. 


184  1  CacKamas  Muitrxxnah  Washington,  Yamhill,  Clark. 

92     Alia  ,.acK.s...;^   lane  Manon,  PolK 


5^^ 


Adams   Barmocit.  Bear  Lake.  Benewah.  Bingham,  Blaine.  Boise,  Bonner,  BonnevUle. 

axiodary    B*.Tt8    Carrjas,    Canyon.    Caribou,   Cassia,   OarV,   C»ean«ratef.    Custer, 

j      EiHTtre  f-anKiin  Fremont  Gem,  Gooding,  Idaho,  Jefferson,  Jerome,  Kootenai,  Latah. 

'      .»rVM    Lewis    Lincoln    Mad«son,  Minidoka,  Nez  Perca,  OoeWa.  Owyhee.  Payette 

Powe<  Shosfona  Teton.  Twin  Falls,  Valley,  Washington. 

32  I  KiKzwtat.  Skamarna,  Baker  Crook.  Deschutes,  Gi«iam,  Grant  Harney,  Hodd  River,  Jef- 

tersor  Kiamatr  taxe  Malheur.  Morrow.  Sherman,  UmalWa,  Unkin,  Walkjwa,  Wasco. 

4«  I  Benton  Ciatsop  Gotumt)*a,  Coos,  Curry,  Douglas,  Josephine,  Lincoln,  Unn,  TWarDOdc 


2'^  ■    !  K;r.g,  S^'>Of>omlS^ 

ir>4  !  tJ^erce  Whatoom  Kitsap  Thurston 

&4  :  Spo«ui/T«   Bentor.,  PrankJin,  YakJma 
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ReQKXi 

Dollars 

Units 

Compon«rrt  pats  d  aJtocatK*-  a-ea 

Nonmetropoittan          Aikx-aBon 
Areas: 
Nonmetro-1      .„ 

1  089,389 
1  143, a54 

37 
38 

Ciallam,  Cowfrtz,  Grays  K&rt>or    tsia'x!    .■eMe'-s.-y-    '  ^* -^    Ma«-^    [-sdflc.  San  Juan. 
SKagd  Wartioakjm 

Adams.  Asotm.  Cf>6ian,  Ccxamixa,   Cxxig-as,   f  e"\    ■,:,a'*e",:     'i^e -••-•:,„<■       '.   -,- 

Ottanogan.  P»ncl  Orwiie,  Si  evens,  Waiia  vNaiia  A'hitrrutri. 

^*onmet^o-2    

[FRDoc,  93-16K5  ¥ued  7-7-93.  8  45  anij 
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Feder&l  Rebutter 

Vol,   5fl,   No,    129 
■n:!,;rs(irfv    ',„.;v  fi,   1993 


Presidential  Documents 


Tlie  President 


PrrwJctniation  63/9  ai  July  4,   lit^i 

Tf}  Ifijplement  an  AcceleraU^,!  Zaziff  '■h,  h»\id!(  af  Hi.t 
naticm  and  To  Modify  Rules  t.f  Dntiin  i  fid-r  ?'':(•■ 
St  ;i  tes~('la, n a d  a  F rpe- 1" r  a  d  c  ,A  ,g  r *-f •  ii i  <■■•  1 1 1 


:(-ii 


Bv  lh-=>  j'^Tesidprif  csf  tlw  !:nsti-H    K 


*T)ca 


,A  Procwunafion 


( J  n 


ni' 


Fi>te-"rrade  .* 
cvcnaneed  t- 


2  I'iSfi  *h"  F">M'dent  entered  into  the  United  States-Canada 
greitr;*  ,?  -.'^e  Aj^reement").  The  Agreement  and  certain  letters 
(wt. :)  ti.    Governments  of  Canada  and  the  United  States  were 


6]: 


rVridtf  A,i:,rr-'fnt*r:'  I 


0  ■] '  r: 

Itp'ir 


a;, 


to  tne  co..^ 

mentati or   A:-».  :h*^  a;„; 

the  United  S*atns  and 
freatmpnt   set   fi,"-r'h,   m 
President  dt'tt'rrr.jncs  f; 
level  of  rec'pnjca,!  and  u\u'.ud, 
Ca,nada  Drcvmed  for  bv  the  Aer; 


t,>e 


in  section  101(a)  of  the  United  States-Canada 
m*>r;tation  Act  of  1988  ("Implementation  Act"), 
t;rt .  li  .  !.t  entered  into  force  on  January  1,  1989. 

:  lm<  dation  Act  grants  the  President,  subject 
o.   r  re  uirements  of  section  103(a)  of  the  Imple- 
i  oclaim  such  modifications  as  to  which 
ia  n;  V    a^ree  regarding  the  staging  of  any  duty 
^    5(  1  :   and  401.7  to  the  Agreement  as  the 
■^  ar\     r  appropriate  to  maintain  the  general 
]\  a :.   rtageous  concessions  with  respect  to 


U-'f 


'rn- 


,3.  Con,;,is;eiit  with  Article  4u'i5j  ti  Hit  Agreement.  I,  through  my  duly 
empowered  reprpspntativf ,  on  June  30,  1993,  entered  into  an  agreement 
with  the  Govemmpnt  of  Canada  providing  an  accelerated  schedule  of  duty 
elimination  for  spfcific  gcK>ds  of  Annex  401  2  to  the  Agreement.  The  consulta- 


tion and  lay-over  requirements  .-:!  <:*H;r!( 
with  rfspect  to  such  schedid-a  have  'b*HMi  -.-nrhi' 

4    Pursuant  *o  •v^-rticu    4.0'li       f    t»     r  [   f     t 

that  the  raod'f.iation'-  herair  aft*  r  fr        j 

ongmating  m  th*  tprntor\     f      Hi,)-    ntv-. 

the  general  lev^i  of  "-ecijir  k  a^  dD  1  r  dually  advantageous  concessions  with 

respect   to   Ca'^ala   pr^vidt-i 
agreement  ui'h  f-an<i  la  {  r 
for  specific  go(  d^  r  f  \nnt  x  4 


1 03(a)  of  the  Implementation  Act 
with. 


'ation  Act,  I  have  determined 
I  '  existing  duties  on  goods 
iii;,  or  appropriate  to  maintain 


5,    Section 


1)1 


f   o  , 


to  proclaim,  as  a  {.art     f  fie  Har 

System,  implemfSHted  b\  *he  I  iiit' 

cf  the  United  States  !   rl'^s    i    tl 

of  the  Agreement    S^ttiun  .tu 

the  President  to  procid  m    s    '  m 

ments  of  section   103  ai     i  ♦^e  ' 

the  rules  as  mi\   from   tm.f' 

and  Canada    I  ha\e  derided    f  ur*- i  i* 

June  30.  1993    between  the  lit'  ^' it.  s 

tions  in  the  Agreement  s  ru  hc     f     '  ^ 


i  ^ti    . 

^  I     * 

t  t         . 

t  i  It     ^ 


should   be   proclaimed   as   a    ^ 

over  requiremen's  of  -iec  ti  i    '  H     *      t        ^ 

to  such  modifiCdilions  have  been  ct  n»i  ue<j  \m\l 


\greement  and  to  carry  out  the 
4»^d  schedule  of  duty  elimination 
-nt 

authorizes  the  President 

ty  Description  and  Coding 

-'  irmonized  Tariff  Schedule 

-i.f, ..  set  forth  in  Annex  301.2 

'  Implementation  Act  authorizes 

"-jltation  and  lay-over  require- 

i         \c{,  such  modifications  to 

-''        to  by  the  United  States 

sreement  entered  into  on 

fda  that  certain  modifica- 

f  '  dar  goods  of  the  HTS 

<    consultation  and  lay- 

f         0' it  ion  Act  with  respect 
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6    Section   20!fa)   of  the  Implementation   Act   authorizes  the  President   to 

proclaim  sisch  mcxiifirations  to  or  continuance  of  existing  duties,  such  con- 


tinuanca  of  existing  duty-free  or  excise  treatment,  or  such  additional  duties 
lis  tho  President  determines  to  be  necessary  or  appropriate  to  carry  out 
ArtK'i^'  401  .:f  the  Agreement  and  the  schedule  of  duty  reductions  with 
rMqp..rt  ;  .  gri.)ds  Driginatmg  in  the  territory  of  Canada  set  forth  in  Annexes 

4:!:  2  and  401  "^  !':;  the  Agreement 

7.  Pr  K  lamaa:;!-  hsri  of  December  16.  1992,  among  other  actions,  provided 
for  '}'}>•  ronnriiiHtion  nf  previously  proclaimed  staged  duty  reductions  on 
Canaiiian  si■-H{^  m  the  HTS  provisions  modified  in  Annex  I  to  Proclamatif'M 
65r'i  An  pffi-r  wis  made  concerning  the  staged  reductions  for  }{TS  sub- 
heaciiPg  4421  40  ys  Theretore.  I  have  decided  that  it  is  necessary  and  appro- 
priate to  correct  this  error. 

8.  Section  604  of  the  Tr.^de  Act  of  1974.  as  amended  (19  IJ.S.C.  2483), 
authorizes  the  Pre-.i  i.^nt  •  .  embody  ir.  the  HTS  the  substance  of  the  relevant 
provisions  of  that  A-,  t,  i  other  acts  affectiirg  import  treatni-nt,  and  actions 
thereunder,  including  renioval.  modiiication.  rontinuanre,  or  imftosition  of 
any  rate  of  duty  or  nther  import  restnclion 

NOW.  THEREFORi'  !  UIILIAM  I  CLINTON.  President  of  the  I'aited  States 
of  America,  acting  undt'r  the  autnonty  vested  in  me  by  the  Con'^'ito'jon 
and  laws  of  the  United  Statt-s  mrludmg  but  not  limitt^d  to  sect:  -n  604 
of  the  Trade  Act  of  1974,  and  sections  201  and  202  of  the  Imj)k;-ni.nitaticin 
Act.  do  proclaim  that: 

(1)  In  order  to  provide  for  an  accelerated  schedule  of  duty  el!nii::dtion 
for  specific  goods  of  Annex  4012  to  th'>  United  States-C.>anada  Free-Trade 
Agreement  and  to  modify  the  rules  of  origin  for  certain  gcKids  under  the 
Agreement,  the  tariff  treatment  provided  for  in  the  HTS  for  certain  goods 
originating  in  the  territory  of  Canada  and  general  note  3(ci(vii)  to  the  HTS 
are  modified  as  provided  in  sections  A  and  R  of  the  Annex  to  this  proclama- 
tion. 

(2)  In  order  to  correct  the  ( f.intinued  st;iged  duty  reductions  on  Cdnad.an 
goods  provided  for  in  riT.S  subheading  4421.90.95,  the  HTS  i -.  modified 
as  set  forth  in  section  C  of  the  .Annex  to  this  proclamation 

(3)  In  order  to  implement  accelerated  elimination  of  the  rate  of  duty 
otherwise  applicable  under  section  466  of  the  Tariff  Act  of  1G30  to  the 

equipments,  or  any  part  thereof,  including  boats,  originating  in  the  terruorv 
of  Canada  and  the  expenses  of  repairs  made  in  the  territory  cf  Canada 
upon  U.S. -documented  vessels  (other  than  civil  aircraft,  as  defined  in  general 
note  3(c)(iv)  of  the  HTS)),  such  equipments,  parts  (including  boats),  and 
expenses  of  repairs  '^h;i]]  be  sub)ect  to  duty  at  a  rate  of  free,  effectsv- 
with  respect  to  any  L'.S  documented  vessel  arriving  in  any  port  of  the 
United  States  on  or  after  th^  date  specified  in  a  notice  by  the  United 
States  Trade  Representative  and  ;iubi;shed  m  the  Federal  RegLster. 

(4)  Any  provisions  of  previous  proclamations  inconsistent  \Mth  the  provi- 
sions of  this  proclamation  are  hereby  superseded  to  the  extent  of  such 
inconsistency. 

(5)  The  modifications  made  by  paragraph  (l)  of  this  proclamation  shall 
be  effective  with  respect  to  goods  originating  in  the  territory  of  Canada 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  the 
dates  set  forth  in  sections  A  and   B   of  the   Annex  to  this   proclamation 

(6)  The  modifications  n.i-ie  by  paragraph  (2)  of  this  proclam.ation  shail 
be  effective  with  respect  !o  goods  originating  in  the  territory  of  Canada 
entered,  or  withdrawn  from  warehouse  for  cunsumpti()n,  on  or  after  th'"- 
dates  set  forth  in  section  C  of  the  Annex  to  this  proclamation 
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IN   WITNESS   WHEREOF.   I   have   hereunto   set   m^    hand   this ^unh Iv 

01  juiy.  in  the  year  of  our  Lord  nineteen  hundred  and  ninftv-thrfP  and 
of  tiie  Independence  of  the  United  States  of  Ainnnta  tlie  two  ^..nr^Pd 
and  eighteenths  ■  -■  ^^   .^ 


Bill; Jig  code  j;9S-<:, : 


IaIiXAa-*am  J  \Ama*-x^a/%. 
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HODIFICATIONS  TO  THE  hArr;f.::E:  TA^:^!^  SC-ELVLE  ' 
("HTS")  WITH  RESPECT  TO  THE  -^A>:^F  T^EAT^ENT  Z?   CEETAI 

IN  T^E  TEF?:?'""'  '^F  Ca^.aEA 


E  UKITED  STATES 
?S  ORIGINATING 


Section  A.   Effective  vith  respect  to  goods f i ii^ ".a ; i^as._a r  .."e 1  gj ; * ; . I y  ;i 

Canada  entered,  or  withdrawn  from  varer,.^re  l.r  i.QriSi'T;;:;.^.;:;.  i'..  ,.;:  .A.l'.f,:....l»^. 
1.  199?.  til?  HT?  is  jpodilied  as  Iclli-i 


(l;    tor  tne  following  HTS  ; --  .  :  s;  c^  -  .  i'  t*-e  Ra'ps  cf 
subcoluran,  by  striking  the  syinbo;  '  Ea  '  a-  i  -rt. 
I'-i-Tting  in  lieu  thereof  in  t^"  pare- •  E' "i^s  fjl". -wi-g  tr.p 
:.-.e  symbol  "(CA)."  in  alphabetica.  cra«:: 


^V  1  SDeria! 


■f^e"  ra*e  cf  c!.ity 


0202.30.20 

3302.10.10 

5504.90.00 

6912.00.46 

8203.10.90 

0202. 30. AO 

3302.10.20 

5605.00.00 

6912.00.48 

8212.10.00 

0202.30.60 

3302.10.30 

5905.00.90 

6912.00.50 

8212.20.00 

0712.10.00 

3302.90.10 

6301.10.00 

7007.19.00 

8301.50.00 

2208.10.30 

3302.90.20 

6810.19.12 

7019.10.30 

8302.41,30 

220B. 10.60 

3916.90.20 

6911.10.20 

7019.10.60 

8302.41.60 

2208.10.90 

3918.10.31 

6911.10.35 

7019.31.00 

8302.41.90 

2208.20.10 

3918.10.32 

6911.10.39 

7225.10.00 

8302.50.00 

2208.20.20 

3918.10.40 

6911.10.41 

7226,10.10 

8409.99.91 

2208.20.30 

4011.40.00 

6911.10.45 

7226.10.50 

8416.10.00 

2208.20.40 

4016.92.00 

6911.10.49 

7307.22.10 

8416.20.00 

2208.20.50 

5403.10.30 

6911.10.60 

7307.29.00 

8509.90.40 

2208.20.60 

5^03.33.00 

6911.10.80 

7307.93.30 

8^,18.30.20 

2206.50.00 

5403.39.00 

6912.00.10 

7307.93.60 

?' :»  9:  10 

2208. 90. A5 

5404.10.10 

6912.00.20 

7307.93.90 

8518. 9C. 30 

2208.90.60 

5405.00.60 

6912.00.35 

7411.21.10 

9001.40.00 

2208.90.65 

5501.10.00 

6912.00.-99 

7411.21.50 

9001.50.00 

2208.90.70 

5503.10.00 

6912.00.41 

7411.22.00 

9018.41.00 

2208*.  90.  75 

5503.20.00 

6912.00.44 

8203.10.30 

9506.59.40 

2208.90.80 

5  503.30.00 

6912.00.45 

8203.10.60 

9506.59.80 

(2)  For  the  following  HTS  subheadings,  in  the  Rates  of  Duty  1-Special 
•ubcolurm,  by  striking  the  syrrbol  ("CA")  and  the  duty  rate  preceding  it,  and 
inserting  in  lieu  thereof  "Free  (CA)". 


5209.42.00 
5211.42.00 
5403.10.60 


5403. 42. 00 
5405.06.30 
S408. 10.00 


5501.20.00 
5501.30.00 
5501.90.00 


5503.90.00 
5902.10.00 
5902.20.00 


5902.90.00 
7019.10.10 
7019.10.20 


(3)   By  inserting  the  following  HTS  subheadings  in  n-jnerical  sequence  in 
subchapter  V  of  chapter  99  in  the  HTS  with  the  material,  which  is  set  forth  in 
columnar  format,  inserted  in  the  columns  of  '>»  H~"  :!es-.e'.a-.e::! 
"Heading/Subheading",  "Article  Description",  a:.:  ".-a-e?;  :f  :,•■.  ".  -  E;  eiial" . 
respectively.   Bracketed  matter  is  included  to  a^-;s:  :-  -.^e  ..- i^  •  s- anding  cf 
proclaimed  modifications. 

tCoods  01- igi mating  ..:5 
"9905.04  ie  Bucej   >"  soil    (p'-oviOeC  fo'   in  tjc^ead^ng  0601   ?0.90> (ret  (CA)  - 

99C5.07.0i             Chinese  csbcag*  IBrast'ia  rasa.  c^ene"s ' s i  c'     -  -e'.e     ^'-^c 
(Brass^ca  raoa.  penneosm    tprovxJed  lor   <-   s^*.*-  ng 
C70<.90*0) f,^    .., 

9905  0?.05  Cmneje  ra<3l$^«s  o'  OeUors   (Bap-'a-'ut  taUvus.    (onqip'onatus) 

(prov'dwj    for    in   »ut3f>ea<3 1 ng  0^06.90.?0l f^^f    rj^i 

99C5  OT  15  Green  tMij  peboe-$.    in  b'lne  (orovioefl  for  m  sut>^eadiria 

"^  '•  '" free  (CA) 

9915  ?'  CS   ■  '  ■■    P'e3»'e;ir)9'e«<»r.>.v  {©-  $at»ds.  ccns'sting  o'  a  s^  >).'  ses-   -; 
a-K3  ot-^r  cc3roo'>e^',s  pactagea  t^oet^e-  fo'  reta       s^  <•     -■-<•.    ^^ 
for   in  jdOneacJ^ngJlCS  90  60)  fre*--*^ 
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Annex   (con.) 
2  of  n 


(A)(3)    (con.): 


W05.Zi.10 


tCoods  originating...:) 


-T'X 


■M   -ong  or  nutrient  aMUlvM  for  flour; 


•«05.?2.10 

♦905.24.10 

W05.30.1? 

•<>05.S0.15 
«<»05. 50.25 
WO5.55.10 
9905.39.0? 


♦905.39.11 


9905.39.14 


9905.39.  ir 
9905.59.18 

9905.39.19 

♦905. 59. 20 
9905.59.25 

9905.39.27 
♦905.40.05 

9905.40.09 

♦♦05.40.12 

9905.40.15 

9905.40.18 
9905.40.25 
9905.40.30 


»  «       ^^f-iQ  gooaj  provtOBj  for  (f^  <  /f,*      ..   ?1t>*  »  *S) fro*  (CA) 

Citric  Kid  Odattty*!  contttning  cttric  •€!<>.   w    ,       ..    „     .   th«t 


0»-'«"t  IXit  not   tri    -*     95  p«rc«nt  of  Ha*Kl   t>»  Ml^.l 
.,,.    ..^  fij^   ,^  $./,-,»      .^   ..>07.10.50) 


Ci9f- 


»    (provtoed  for  i- 


•3  2405.91.40). 


fro*  (U) 

Ointne-t  for  ■oiiturtilng  tra  proiect;rig  intiMl  m>v«s   (nrnvldod 

for  tn  tuOhcadlng  5004.90.60  or  3507.90.00) f,^  ,c^, 

"'     ■'■      tKp'-ejTaie,^  »tth  ricottne.  uswJ  to  (stist   tn  sucting 

-     •»-   •-ai    (provioed  for  \n  tutTooOir^  3005.10.101 


T*)l«t5  contHntng  nor«t^>n<Jrx)n«  •cctstc  or  olhinyl  ostrMiol 

:-r-.    •«<   (or   tn  uty**.-   -x   '304  60.00) 


fro*  tCA) 

fro*  (CAI 

»T.«»   <-    'or  perfjt  x,  ^,   oevx»rliing  rugi  or  carpets   (provtOed 

for  )n  $ubh*ad<ng  3507.49.001 ,,^  ,j^, 

Ptnttgpin  *is«r«>l>es  contiit<ng  of  •  nono'i  l«i«"t.  b'l'O.  or 
■onof  "taBart  and  braid,  xith  attached  t^'■•a0l'^  ^^rt  ^  wta( 
fk*e  (provided  for  In  tjtir<eading  3916.90.  lO  5916  90  50 
5404.10.80.  5609.00.50  or  5608  10.50);  a-xJ        '  ' 
ttfllanent  certified  b*  the  !• 


rter  as  tnt 


for 


pintlepmj  or  pintlcpm  assai«i(ies   (provided  for  m  sutftaadi'v 
5916.90.10.    5916.90.50  or  V.04. 10.80) «>'"«', 


((>ll 


flat  profile  shapes  of  polycartjonate,  of  a  width  of  100  e»>  or 

mo-,     r.<   ,  -Mctness  of  4  an  or  nore  but  not  aicccding  17  wa 

\t,.    -^   ,   -.^j-jectton  solely  of  Identically  sued  switipi*  ' 

'»-  -rxi.  .'  .^>ds  (provtoed  for  (n  tutiheading  3916.90.501 fr«e  (C*> 


tT  the  iaporter  as  Intended  for 


Polyvinyl  chloride  fU*.  f«««tb(«.  certified  by  the  inwter  as 

■"''x'ta  for   use  as  '.-.rx^  -f  coo^'C  film- 
'^'  •.  ■ .  chloride  '  ' 

wi«  '  (jraiy-.^.  (-. 
tetrpre'ie^  '  v*  *s*"f  ■  ^ 

ptast  ic  •  c  ac: '  «.'^ 
(all  the  foregoing  gooes  provioed  for  m  subheading  5919.90) rr««  «CA) 

Polyethylene  synthetic  paper  pulp.  In  sheets  (provided  for  tn 

subheading  5920.10.001. 


fil»  .  •  cknesj  not  aicecding  0.025  an.  with  a  prif«iatic 
suru  ,  <y-  iT-  side,  certified  by  th*  l«»iorter  .,  .^tended  for 
us*  In  lifting  fl«tur«$  (provided  for  In  vj;v,k  <;  5920.61.00).. 

•'f  r.  sheets,  ftl,.  foil  and  strip  cert.f.eo  by  the  l>(iorter  as 
-  ■r-.-n.-  for  „,e  In  the  Banufactur,  of  tubes  (p-x>»ioed  for  m 
%.jfxt^-   Tg  5920.72.001 


Polytmida  fH»  Iprovlded  for  m  sjfch*ad-n^  !9?0.99) 


fro*  ICAt 

fro*  4CAI 

fro*  <CAI 
fre*  <CA) 


tetbins  with  Beta)  s*.'-  »  »'.:■  ;.>^ 

Spools  for  <rrirw--'P-  ^    Ev,  ■-»., 
spools  fc-  •-!•  ;:*  19.;  x   '  ,  ■■    , 

(all  th*  ^>-«.^   >^-  gLOCS  p'i.-0«C 


*^   cr  us*  In  llvMtock  buildings  tpf«yi 
;  90.00  or  3926.90.95) .„. 


'      *Td  bases; 

«oru;  and 

u&«*d1ng  5923.40.00) fro*  ICA» 

for  (ft 


Xll.Ll!"   "if  ^  '^  '"Pcrtor  as  ln|*nd«d  for  us*  In 


■^       "         "■'  cwtlflodbr  th*  Hw>r(er  a,  lnt«nd«»  for  ui*  m 
H.»rc*'^  r,.,  car,  (provldad  for  m  ,j,,^     ^  SoB  2    00 
•     •    ^     .'5  or  <,016.99.50) v  •uuo.^i.w. 


^    '        belt  Cleats  <provl<M  for  In  subheading  400829.00) 


Tire 

40 1: 


;     ''*;-•     r'ovideo  for  In  suthCMilno  4012.90.20 
--  t  V,.,i  o.  »0I6.99.50) '-ru.tu. 


^'"  'v ';?  ::":^.;s:s!*^.!?:.'"  ***^'"'  **"*•♦«■«• 


*.-!C«»ot  ■»»   apat*Wr]t 


4o;r^o  M  risr6';5:ss;:'.*T"" "" '"  -^*"» 


frc*  lU) 

9r**  (CAI 

free  (CAt 
rr«o  <c*> 

're*  (C*» 

fro*  <CA> 

Vrt*  <CAi 

frc*  (C4) 
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Ar.nex    icon.) 
3    &f    11 


(A)(3)    (con.); 


•' -Tg      .J 


*•«  40  40 


w»j  •  1     II        •*>•   '.5''«pijo-T9  ;e't''i»cl  b»    ■:•^•   inxx'te-   ai    --I'pno^c 

:^.  i»i<«   !;)9»>"^«'    '3f   r»',a    ',    we     oes   jnaS   'c  t>«  -c^   ov<»<-   »ri 

•  iCJO«'   aontn     arc 


•c  try    the    »ac5C^*»^   >^    i^tantx:   ic  b«   c.r  «i  jr 


t016  »^ 


FrM   (CAI 


UMI 


»905.«.12 


Coif  i>rn:      ■:•-'  ■    ■!«   '  V 
4M2.9.  J:  o'   .?C'   5:  <•■- 


»jcr\«sd  -«3 


^?G2.92.?0. 


Fret  (CA) 


9W  t?.IS 


Coif  gloves 


3-<    'X    '^  !.tr»ac  -<3  -.'03.21,90! 


Free  (CAI 


u  08 


^  *y3'   '^  a  p   »«*ood  ^:«   "ig     £>''■.>■' ^^     or   m 


Fr«e  ICA) 


9W5.53.10 


c»''    '    %-» 


"^  g^ey 


i5h«<3  :ondUion 


<pn>vt«ed  for  tr  »^tr*»:;  -<g  S5e«  It.OOt. 


Free  (CA) 


W05  54  01 


f»rn  c^^t'fied  l»    ^'^   '««ic^*p.'  a$    *^^oncp^   ^or  ^se   "•  t>r  ti. 


twlttng  or    tir« 
5402. to. 60' 


■  *^"  ' :    :.CKT>N  ■■•^)«3   '  :y    ■'    i  x^^*::   "s 


Fre«   ICAI 


f905. 54.02 


T»rr\  £»<•<''   («  5y    *->»     »cr-"e'  as 


'"tenoed  fof  use  in 


••3i«-      .«  or   in(X;»tri»l  b*ltt  or  btUing   l^^•:■.   l^^   for  in 


»  j)f»*i   -^  5402.20.401. 


Free  (CA) 


»905  54.0$ 


9905.54.15 


yum  cer\\ 


'^r>'"  "e'   a?    i"'*^i* 


*<n»»"   'ate   .1  oi.ie.-    i.'jr,  .tajtoh  !abr:ci   .p.-t>v;3«G  for   tn 


5402.551. 


ram  o'  nrlon,   ce"    '  'Bd  t>y   '•>*   •tjp"?' 
« I  res  Of  reinfo'-cec  •x.-ses    .D-c~.   :»^   'j- 
or  5402.61.001 


f,    ■^•^r^^   for  use   in 
5jOr.s«2   -^   5402,51.00 


Free  (CA) 


Free  (CA) 


t905.54.U 


»»m  certified  b»  '.^r   '«co^"»'  as  -■•-<;«  (or  ,ise  in  tires 


(provicted  for 


>  „'r''>**i3  ■^ 


(CA) 


♦905  55  15 


fit>ers  cert  1  dec  t 
carpets   Iproviaec 


'TJ(x>^   a;    ^•^'e'x3ff»? 


Free  (CAI 


9965.55.20 


•905. 55. M 


9905.57.10 


9905.56.15 


9905.59.02 


9905.62.10 


9905.64.50 


9905.69. \0 


9905.72.10 


9905.72.20 


9905.72. JO 


9905. 7J.  02 


•  fi^jc'iK  as 


'e^eo  '~ 


CAOMis    (prov.sac   .'or    m  swOrieaaing  55C9. 11.00.   5S09. 12.00  or 

5509.21  00) Free  (CA) 


or    .•>■»'!  cf  ■'.«:  b«   "-?   'WDorter  as   irufnded 


for  use' ir   '»':*•■'.    ,;;rt>»ia(«j   f-y    "■   sjtr«,y:  "<5  SSC   ??  X' 


AiMiinsier   floor 
or  5702.52.201. 


-■"J!     .B'-Ov'Mi.l 


sjor^xi  ■>3  5702.51.20 


Braid  certified  s-   — ^»    ■nco' 


e'  as  ■-■e'-^oc 


pintlepins  or 
Swo^^^ac  -19  S«;.9  10.50). . 


Owfer  fi6f 


Hi  S. 


use  tn  tires  Ip^j.   3»a   'x    •'-  «L,t/><»c 


■e^  as     '•e'<3«d  for 


■^  '-9-;6  9' 


Protective  clotf-.-iq  »cc»stor  ts  0'   a  kinO  used  by  ch»i 


00er»ti>rs    (prov3« 


'"  vjOfv*»0'Tg  6? 


"0  001. 


:.    <--.      »•  ■    •    no  Cn    1-^   i*»»rt»'   as    >^;a-<J«<J   'or   jsa     -   90 


s     t'^s    'c--  p'at  p' ta'arj   (prt»iae<]  'jr   ,|^  sjcneacli.-io  650?.  19 


or  6546. 20. 001 


ad  Bt.    tS*    mjtxri'r  *t    i"ter<)«l   for 


use   'n 


•  s   arid  ,cor»eyor  -o'  »j;omc-. 


Wire  cerf  '    vC   Sr    :-!• 


V.^J 


ve  Del  t log   (orovOfO 


5!: 


"■r    as     in'S'ldeO    'or    D'-r 


pintl«5"  assort)   <es,    a>*n,^e'  or  rot    fitted  ' 
(prov  r)~J   iv    11  i.jt»^aOinq  :?17   51    50  or   T2!i  X 


«  Beta'.    tjD* 


Wire   cer?,»    •<    t>     tN»    inpor 


:»'  »s  iitsndeO  lo'  use 


reinforced  fujies    c-ovaeo   (or    m   jucy^«ad.-iQ   r 


IiAm 


rl  ■  ■   erl  t>.    '*^e 


■anufacture  of  c> 
7504.41.001... 


i'corte'  as    ir^'erxj^;  'or  use 


•K,'"  asswtit  lej   ipnavi^iec   (01 


r    ir    s,.«r»«dr^ 


Free  (CA) 


Free  (C*l 


Free  (CA) 


Free  (CA) 


frut  (CAI 


Free  (CA) 


frm  (CA) 


Free  (CAI 


free  (CA) 


Fr»e  (CA) 


free  (CA, 
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(A)(3)    (con.): 

(Goods  originating.  . . :] 
tWS.rj.O*  f9ti%»\.f  hMtcr  tUbM  in  u-band  corf Igu'atitn:   wv) 

yj-fi    -»-■•    ':«'  t,    >■.,   ii^iortar  M   int«n<j»a  lor  us*   in 

'    .Ta,.     »        *.„  ■    ,rt  V*     J^^JTM  folds 

i«       .»,,   •  ..»,    r^  5,jc«ji  provtdad  (or  in  subheading  riM  U) Frac  (CA) 

«90S  7J  or  t»*e».  pipas  and  hoMo^  PTifllas  of  al>j>mtiad  watdad  itaal 

(prov>dad  for   in  j^r*.:  ^  ^J06  40. 10  or  7306.40.50) fraa   (CAI 

•?05. 73.06  miting  partor  su,-   i,:.m>i   (provtdad  for  in  lOfwading 

""W'O' ^ frM(CAI 

••05.73.09  staal  cord  strands  carttfiad  by  tha  wiportar  as  intwvlad  for  usa 

tn  ttras; 

5--(ir<i«i  ■'  ■-.,.'  ;-»,•  ^(ra.  of  ,  a>m»it'  aicaading  5  m,  cartifiad 

If    "'     .nr-  ■  '  "■    e-.      ■ '«nd«d  for  use   tn  ttras; 
<.     »-,-<-  _     .     ►  (!<!  br  tha  tinxjrter  as  Intandad  for  use  in 

convayor  balling,   and 
Tira  cord 
(•11   the  foregoing  goods  provided  for   in  sutoaading  7312.101 rrea  (CA) 

9905.73.11  Converor  belt   fastener  hinge  pins  (provided  for  in  iijtrnadniQ 

7511.10,   75?6.?0.00  or  75?6.90  901 fr,,  (O) 

9905  7M 2  lire  cord  fabrics   (provided  for  «n  sut*»ading  7314  19.001 frva  lU) 

9905.73.15  Bead  or  ball  ctiam  (provided  for  in  subheading  7515  89.50( Fraa  fC»> 

9905. 73. U  Couptings  for  bead  or  bsi(  chain  (provided  for  in  suWfaadino 

"'*•'<'«» T^.^ fr.a(CA. 

9905.73.16  {levator  botts  (provided  for  in  subheading  7318. IS. »! Fraa  (O) 

9905.75.18      Cotter  pins  certified  bt   the  iimorter  as  intended  for  use  in 

passenger  ml  cars  (provided  (or  in  sconeading  7516  ?<..00l free  (CA) 

9905. 7J  '«      »^»,,„t  lock  fasteners  witti  striated  rings  (prtwidad  for  in 

.  --»:.ng  7316.29.00* ,,^  ,^, 

•90S. 75. M      f>crtab!e  .ortbenches  xUh  Mooden  surfaces  (provided  for  in 

siAheaaing  7J?5.99.90  or  7326.90. 901 fr^   (£,, 

♦905.75.21      Clanping  rings  end  clevis  pins  certidad  br  tha  iaportar  as 
intended  for  us*  m  pessenger  rait  ears  (provided  (or  in 
SLtheaoing  7525  991 ,^  ,^, 

•905.75.22      BottOBis  certified  b,  tn*  ircorter  as  intended  for  us*  in 

insect  contro^  devices  and  crlinoncal  nonpressurired  containers 
for  deodoniers; 

Insert  cups  certified  by  the  inporter  as  intended  for  us*  in 
insect  control  devices,  wx) 

Stanpings  for  dnjn  tops  and  bottori 

(all  the  foregoing  goods  provided  (or  m  subheading  7526.19  001 fr^   (CA) 

•905.75.25      Bedpan  lir^er  dispense'  racis; 
Bedpa-  support  racts, 
Closing  rings  fo'  drj»s; 

Conveyor  or  transmission  belt  (including  v-bettingi  fasteners' 
SdooIs  for  typewriter  or  t>u$ines$  macMn*  ribbons 
unnat  holders,  and 

l*ithre»ded  collars  for  breakneck  loe«  fasteners  »ith  striated 
rings 

(alt  the  foregoing  goods  provided  for  m  subheading  7326.90.90) fr^   (CA) 

9905. 7*. to      Co^t'^-ous  cast  bronze  t^s  (provided  for  ,n  subheading  7*11. 291 Fr„  (o, 

•W  7t.50     Brass  bead  or  bell  chain,  oiether  or  not  nickei^i.taa  (provided 
for  in  subheading  7*19.10.001 !»'<»»  ow 

9905  7*60      Brass  forg.ngt  (p  avioed  for  in  subheading  7*1».»1, 00) Fr^  (CA) 

•905.74.30      forging,  certified  br  the  i«porter  as  intended  for  use  in 

passenger  rail  cars  (provided  for  in  subheading  7616  90.00) FrM  «CA) 

•W5.82.25      ^'^   and  transmission  belt  fastene-  installation  and  tpUcifia 

free  (CA) 

•905.82  30      v^  and  cl».os,  prac-sion,  for  t«>l«*ers,  •«:hini,t»  or  «tal 

->rker,  tprov-dad  (or  .n  subheading  8205  70:00l .   .    ' ,^  ^^^ 

free  (CA) 
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(A)(3)    (con.): 

[Goods  cig""*'"!? 


Wft.M.W) 
»»(».«. *5 

9905.ej.S5 
»W5.6S.*5 

WOT.8S.50 

?905.e3.55 
990S.ej.60 
9905.04.03 

990S.fl4.0<. 

9905.84.21 

9905.8*. J' 

99C5.85.01 

9905.85.16 
9905.85.25 
9905.85.27 

9905.85. U 
9905. 85.48 
9905.85.54 

9905.85.54 

9905.85.57 
9905.85.58 

9905.85.59 

9905. 85. «1 
9905.85.62 

9905.85.65 

9905.85.4* 


Knife  bl»o»s  r,"   f«  '  Hi   i'f 

««i^t  cf   a-r'jT.   .j»     !.<'■':■.  -ire 


:^  f    D'    flC^f    t^v 


ro'i-      xo-xri      looo-   t  ar-is   trd   t»t^»   'd'x    -^   s't*   rtx«;».    t'-« 


.»'--t'.»'«0  saOC  «   "■'   ■p'ovoee   for   In 


(Ol 


j,*ss»f^«r   r»,i  carj   ^pnjv^deO  fc   tn  $i,t)f«»aing  BJCt  49  60  o*- 

8302  49.80) "■»«  '"' 

Cl«ctrcrnc   Urtxwe)    inO  M'M    tne'fr'    ^r^ov  CXW   'or    ;r>  htacjinq 

8305.00  00) '•■••  "t^' 

Cy«l*ts  (provloed  'or   (n  ^.tt.ri)C  '<?  8108  10  00) 're*  (CA) 

tWnS  rivets   (provided  for    in  jutjTieading  8508. ?0) free   ICAI 


vindOM-typ*  •"■  core   i  or  --o  wc   '»$.    less  than  2.93  kW  per  hour 
(provided  for   ^  v.ty"<oc  -tj  ^>"    "O  00) 


Perts  ol    ' 
(provioee 


'J,  r   tv'-«-<   :<    ^^*ao  ng  8416.10,00  or  8416.20.00 

'     -   .,jt'-»»c  Tj  *«•(  'C  OC) 


>ree  ICAI 


rree  ica) 


farts  o'  -■  i"^«-*    <;  ••*;^   '■" 
for   In  sjrr**:  •-«;,  V..    'C  C' 


?  .w^>-    ',  S*?2  11.00  (provided 


Parts  o'  -»"-   -^  '^f   -«s  c'   s-tiTeac  ->9  8450.11.00  (provided  for 

in  sub^»w;    >;  (v  C  »0.00) 'ree  iCA) 


AC  electric  notorj  cern'  »f  bv   ••>»  incorter  as  intercwo  (or  use 

in  heating,   air  concit'or    -v,  c    ■r''-^gt'ii\^or\  \r\'.i   ic^o'Ced  for 

In  subheading  8501.10) »re 


(CA) 


Isolati'^  trafij'onnerj   for  airfield  lighting  (provided  for  if» 

subheading  8504.51) 'ree  (CA) 

Dry  cell  batteries     r^^»'   fa'^  6  »olt  alltaline  lanfem  Ijattenes 

^provided  for   In  s^/^af:  nq  e,>    .0  00) free   (CA) 

liic»el-ca<J"njii  s'o'»-»  t^i'e'ies  certified  b»   the  inporter  as 

intended  (or  use  '"  j.^'sp^jer  rail  cars   (provided  (or   in 

subheading  8507.50.00).  ...^ free  (CA) 


Kjtorcycte   ignition  BOdu  r?   tra  iclorcvcle  Spark  COilS 
(provided  for  in  subheac    «;  *V  i    ;:.00) 


icto'cy^le  a(te"%a-    -    •    •>     rro^  ators  and  sensor  assenblies 

(provided  for   In  Swtr*sc  -«3  «^       SO) 


rree  (CA) 


free  (CA) 


Motorcycle  distributor  contact   (breaker  pomt)   seis  and  ig'~ition 

eouipnervt;   and 

Parts  of  ■Dtorcycle  ig^M'on  laodLles.    spi'li  coMs.  ge'^'atcs, 
alternator  in*  »-o  r«i^'a!ors.   sensor  »^',tm\■^f', ,   on;riBv,:or 
contact   (t>»'eai*''  c     ''      ^fs  or   ig'^Mic^  ec^  zr^" 

(all  the  fore^    -x.  trx'  c^vSed  'or   i"  5jtr>eac  -<}  8;'   '' ' 

WJtorcycla  itrt'      ■   «  t)»a~(  «-<■  ■    ;  <>     -«  to,  ■;»-»-(    >  -<    x  -ig 
siren  kits),   ano  cxs'U   fwep'    iprcoed   lor   in  jjCM^ac  '^j 
8512.20  40.  8512.50.00  or  8512.90.20) 


ic^-i'v   c'  •  capacity  not  »>:»«  iq  2.5  Utars 

':i-      -   »_Wr«:  -ig  eS't, '0,00)  


''jr   »«X('    .'#'1 


ay.t. 


aB^llfie't   'or   i»  ecnc'-*  *i«»C5e's    iprov  oec  »o' 
8518.40) 


sotTieaC-ng 


Tt'ec'-irie  headsfs   'p'ov'ided  'o'   '-  s-thead-ng  SS'S  50  OC: 


autonalic  dat>  ;,", 
8525.1!  00) 


■to*  c»", ''  »^  ►>    I'le    iicc'ter  „    .-.■«r,;«  (:,, 
.»«'  1^  ^%f%   'r-ov   -«  'o'    '-^  »-ir»ac  '^q 


l*ireco'C"<:  -:aic-«'''   ■:  s:?   5C*f  »   'i  r-:'»*^  'ji-   i'^.»  p»~.a^«'(    .tier- 
b#ai«  r.--'-   -,p  c.)    p^c'.-x;'*;'-   c    '-*;ri     t'o^'ciec   'or    "i  s^v*4c  -^ 


>'     ^-0-~     ■    »r     .J 

sJt'-^-    t  !b35.40.00) 


IQ    »rr^«  f»-^ 
P*? sender     rt 


'      '     fr;    by     t*l«     'Oticrler    tj 
c«'5    (provioed    'or    in 


•  ree   !'-A> 


*  ^  #<5     I     k  ] 


f^M     '^i 


UMI 
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!'m 

(CA) 

'-ft 

(CA) 

'-« 

(CA) 

'  'p« 

ICA) 

^  ■  ••« 

ICAI 

(ree 

ICA)                       ! 

'  -ft  ( CA ) 
'tret  (CA) 
free  iCA) 

free   (CA) 
free  (CA) 

'    e«  (CA) 

free  (CA) 

'««    (CA) 

free  (CA) 


Iree  olAi 


9?05  85  7t 

f905.es. 76 
9905. 85. rt 
»995.«5  '. 

9905.85.8? 
»905  85  83 


[Croods  orisinaKng. . .:] 

'•!u5-ir>  tus>*rs,  fusible  or  circuit  breaker  trpe  (p»>ovid«d  for  tn 

'»«.-  rig  85J6.10  00,  8554. ». 00  or  85$«.M.OO) FrM  (CA) 


9905  es  85 


•♦95.9I.e5 
9905  92. » 

9905.92.  U 

990S   O;    It 

9905.94.1? 

9905. 95.01 

W05.f5.07 
9905.95.08 

9905  96.05 

9905.96.10 

9W5.96.J5 


■c^  certUied  *r  tt>e  4«>orte«-  as   (nt«r»JeO  (or  uM  tn 
:  ■otoTf   Iproviaea  for  in  tubr>«adine  85S6  70.00) 


t         *  taporter  u   Intended  for  use 
<ri      lorovided  for  in  suWwadir^ 


■^  cros-ittties  rated  at  »  laperM  or  (ess  for  use  in  Mchinery 
end  other  loAjstnel  icp(ic«lia>«  (provided  for  m  sotywedina 
8556  5C  0C( »«™«J  ng 


FrM  (CA) 


FrM  (CA) 


FrM  (CA) 


854*  5'  f 


f   '    •     »■  .«rc'-l  its; 

<   -  eirueld  lighting;  »r«3 
:,■  ^i   »r<J  ci-llndrical  (■jlncontect  connectors. 
'■;   -•»  >,r»— rer  as  intended  for  use  m  passer>ger  rail 

»■*  V  i>.-Kns  provided  fo'  in  subheadir^  8556.69.00) FrM  (CA) 

r>  certified  by  the  leporter  as  (ntaXad  for  usa  in 

/  "«J  ;.'  .  ded  for  in  subheading  85*4. 41. (X3. 


Cable  fitted  «itn  connectors  for  teleoTone  headsets  •« 
l^witer  wires  certified  by  t^e  inporter  as  mtwided' for  use  in 
f*«  -X)  air  conditioning  or  refrigeration  vriits 

-f  foregoing  goods  provided  for  in  subheading  654*. 41.00). 


FrM  (CA) 


FrM  (CA) 


,  -,,  t.-^  V  -»  certified  by  the  ii«porter  as  intended  (or  use  in 
r.*.^.-^   .  (  cars  (provided  (or  in  subheading  85*5. M  001 FrM  (CA) 

Insu4  8t>an  tubes; 

Ins^  »'-,r!  '5r  pantograo^s;  and 

In*  ,  >  <  »-tified  by  the  incorte'  as  intended  for  use  in 

(aU  the  foreaoing  goods  provided  for  in  subheading  85*6.90.00) FrM  (CA) 

Fleetrie  wotor  fuse  bases  certified  by  tne  inporter  as  m-eryjed 
for   use  tn  passenger  rail  cars  (provioed  for  *n  subheaoma 


Oct. 


►ve  cushions  for  cinenatograpnic  cameras  (provided  for 

■J  9007,91.80) 


frtt   (CA) 


FrM  (CA) 

.»  -,.  "-  .^y  equipment  (provided  for  m  subheading  9019. 10. ?0) FrM  (CA) 

-  ~   t  -  tips  (provided  for  in  subheading  9025.90.00) frM  (CA) 

•   '  »  ,j    ,y.,-i-vj  'egulators; 

hj-r*-'^-    ^.    >,-  :ortro(lers; 

"■"■  ""■"   '~  i  under  1000  volts,  and 
Float  control  s»Uches 

(all  H«e  foregoing  goods  provided  for  in  subheading  9052.89) frM  (CA) 

lutes  (provided  (or  in  subheading  9202.90.60) fr^  (q^j 

lute  !   -  (provided  (or  m  subheading  9209.  JO. 00) frM  (CA) 

J  -^;  ?'ns  (or  lutes  (provided  (or  in  subheading  9209  92.40) FrM  (CA) 

"•      ■  "M  (provided  (or  In  subheading  9209.92.80) FrM  (CA) 


lprr>,  ,  \^- 


Air- 
Ipr, 


ng  sources  (or  electronic  Measuring  aquicnent 

•  in  suoheading  9*05*0.60) > 

1  :■"!,  Static  non( lashing,  having  an  illuainating  lioht 
■  in  subher-1-—  «'nc  601 ^      ^ 


(CA) 


^  «'«■  '"'ii*-   '°'  f>^»tl<c«  (provi(Jed  (or  in  subheading 
9506  52  00  or  9506  59,001 -^ou-g 


Shuttlecocks  (provided  (or 


FrM    (CA) 

in  S4*heading  9506  99.12) f^m   (CA) 

•50rw'60)^'"*'  'P<^>"d«J  'or  in  Subheading  9506.99.15  or 


*■  :    -Toj  arx)  dry  erase  marlLers  (provided  (or  in 

j,,^T,-:,.  ,^  '-'A;.20.00) I-  wv  oea  lor   in 


Chall  and  crayons  (provided  for  in  sut^adi 


FrM  (CA) 
FrM  (CA) 
FrM   (CA) 


"9  9609.90.80) fr 


(CA)' 
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(A)    (con.): 

(«)   By  striking  the  following  HTS  subheadings: 


9905.16.10 

9905.39.10 

9905.59.10 

9955  .r-..:t 

9905.30.02 

9905.40.20 

9905.66.10 

9?-: 5, 85 .:: 

9905.30.05 

9905.42.10 

9905.70.10 

';«05.g5.25 

9905.30.10 

9905.54.10 

9905.73.10 

99C5.es. 38 

9905.39.07 

9905.54.14 

9905.83.05 

9905.85.39 

9905.39.08 

9905.55.10 

?9C'  .63.10 

9  ?  C^-  .  8 '  ,  5. ', 

9905.65  *t 
9905.6  5  '; - 

9905.6  5.ee 

9905 ,65.7; 
9905  6'.:0 
9955, V5  C) 


snd  inserting  in 


■ej-©'' ' 


sequence  in  subchat-er  v  -f 
set  forth  in  c-;,—.?.:  t :•:-&• 
"Heading/Subhead:- g-  -*.:::: 
respectively.   Br«  <e*e^  -a* 
proclaimed  roodifica*.icr.s. 


'^lapter  99  I'-i  t".e  HTS  with  f-.e  T.ateris;  v'^.:"-    ,.  s 

inserted  i'  t'-.e  ccI'^t'e  cf  f-e  HTS  tef^f-i'-ti 
s  jes:ript:c'".  a-d  "Rates  -5  r:-..ty  l-'pec;^:'". 
e-  i  <=  :rcl'..ied  *,  c  ass;?*.  ;n  t- e   u'^ifr  st  8' 'ing  of 


tCo-T' 


•9905.16.10 


9905. JO. 02 


9905.30.05 


9905.50.10 


9905.39.07 


:■-«*' c-  lite    1      't:  ■    ^^'■•■^'s'*^  •'X!  -«: ' 


-»;    'r 


;?-«■    on.    In 


:''s     c^  t  xe'    :ot^er  than 
!,w«»c  -^<;     ':?.50.90) 


free  (CA) 


Clif<d«»vctn  pr«5p^ji'e  'oc  c»'    ic    ,»ar. 

Irythromytin; 

Im-or^*^--:   at'. e'  '■  «oO  j'-. 

-a..    '.*!«   '-O'tgc  "^  jooci  p-XyOCO  'c   '-  s.S^K  "19  !CC-  JI  00). 


O»ytoctn.    1r  »;    ac   f 

Jowtrot   '       -K, -ste 

'»U   *•'•   'I'egc  •X)  9DOC1  p'^'v   »c 


^^':fK!f:  "a; 


001. 


Free  (CA) 


free  (CA) 


»-.f  !;\   .*»  3«   "■  s,?'a  -^ec-'fiee'*  K'.*::"   's"n  'c  •unai  jie; 

Aiprostaou  jt«r) I*  solution,   injec'dC  e 

*»iinocBproic  •C'd: 

Artiti»cter<»t    cm",    :cr'a  '   -iq  »_!'&-      *-    Te  »?    t**   1— c.»   »■: '    vc 

tngr«di«nt. 
•-■■■■■fan"-;  »c^' "  5     ■"   'at  »•    'tT  -_or's  -   -«j  !«'-'r'ac  ^«  «i    '"-f 

I  ■>.;  f  9c  '  ■  »•     -<;'«:  f  ' 
«,-•-<  »  --    ;   MsM  or  p»'8''"«t   pano*'*  c'   TC'-ar 'd    ta'te'e^e   '•.:■■ 

tr«et"T9  "■t*r»sei  M'es'tes   1  ic-ses  trc    -  0*^?  aiTe  'e«c  c»!He; 
»rt1«i'c'*'«i   c'-;'*"s  ctv   !^a^  twi'orar  oej   'c   !^«  "tatrae^t 

■:  *'    -^;    '■«'    '■*eiT      -'^^    crs      -^   ar   -^  ■  1 
'"'    in'  -■■n*''   o^   9*'    'c    '■e'.    *'   ': '   ^..^r:.-   a'   »-■*•,    8^:*Tltic 

pa',  Of    tc.    in 
Attipolgita  t»t  cs,    '.  »-coe-ec 
Clp*^f  loiac'"  ■■C"x'  0'  o«  tatetj; 
Ciproftoxac"      '"»-«-Yx.i 
Ganciclovir   KX   jr 
lron-<J*> ''ar  cone   «• 
IvCTBCC' 

<»''?"?   li    •"TJWar  -."■ 
IB»«'    'ri    '  jf    ar   7^   % 
Ir't^r        ; «^  ■-   t<* .    '   '■     ^   .   a   fl^ 

*  *■■■,.>»-■  "jn*    -■»':'0C"    ■j'Ot 

•  ire  ;   -«  capj.  ts     tac>fi  c    "■v».e'>ix»   'o-nv,  »'><ri; 
»   ■"-j<;    .-. •'   "   taea'i     »wen-vo«   . 

'X   *«c'    ■   ''*c•"oc^•o'  Off, 

i"«,  ■r;!0t: '■>  it»"i«   »c,,«   or      '^;*ct«e'e, 

ijaa"  far  ijcc  "«■»,    are 

'  jtxx, ,,.r»'  -»  c*',o''M     I'.'K, tat  .# 

<*ii    fv«  'cxagcv  9ouO»  prov'SBd  for   'i  ijt^aaci-TQ  !0>.  «C  6:1 «r«*  (O) 

^>lrvl"rl  ci.onot  «9»tJ«nci5,   of  a  w  c-^  0'  Oy*'    '  ct, 

and  of  •  t^■c«■^»^8  oi  ov«r  0  0!  c»  but  "xt  0'««r   1  cff, 
'ae»  cartit'-ao  Or   !►•   'shorter  (^    "■tanoao  'ar  „!«   '"  t"^ 

aaixi'actur*  o'  aipciat'*  ai«c»'».    *Ta 
lac*  c»  oo',T«ita-i     r.»r;i'  «}  b»  t>ia  'incter  ai   i'trxJeo  'o' 

<a       •'■*   'or«<jc'-^  ijooen  prcvtxw  'or   "1  sotrieac^j  !9'9  »0  ?0l tr^   ic 
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Annex  (con.) 

8  of  n 

1 

(A)(4)  ( 

con.) : 

(Goods  oi-igirvating  .  :} 

99C5.59.I0 

Cooitrjctlor  debris  cNjtes. 

Facooasts  and  vtjors  »pectB(i»  designed  (o'  headgear  used  ir  ice 

hoctev; 
Crawwts  certified  br  the  inporter  as  intended  for  use  in  ba( lasts 

for  fluorescent  lanps, 
lip  bands  inandlesl  'or  glass  decanters, 
xicrofii™  jackets  o'  polyet^ylene  teretrtr-atate. 
Perforated  t  im,    16  im  or  35  in  aotiar  pictur*  nia  leaders  of 

cellulose  acetate  or  polretnylene  tereon>»ialate; 
Perforated  release  fil»  of  pclyaiers  of  tetraf luoroethylene. 

certified  br  the  nnjorter  as  inteode.d  to  be  Biploree  in  the 

iM>/f8cture  of  printed  circjU  boards,  w^d 
Teetriers  and  teetnina  nr^s 
(ell  tt>«  foregoir>g  goods  provided  for  •-  sjtT^ead  ng  J9?6  90  951 

free  (CA) 

9905. to. « 

Caskets  certified  br  the  importer  as  i-i-.fnded  for  ^it   in  seaiim 

steel  or  plastic  druns. 
Caskets  and  seals  for  locomotives  and  raM  ca's. 

9905  <.?  10 

9905  54  10 
» 

99?5  54  K 
9905  59  10 

•totor  seals  certified  br  the  i"«iorter  as  m-eroed  for  use  >n 

passenger  rail  cars. 
0<l  seals:  and 
Seals  certified  br  the  incorter  as  interred  for  use  in  air 

condi t loners 
(all  the  foregoing  goods  provided  for  m  Sv*ne»3ing  4016  95.001 

Bowling  bags;  and 

Ski  carrying  cases.  Dortabi*.  of  polretKri^ne 

(all  the  foregoing  goods  provided  for  in  subheading  4?C?  9?.45i 

Tarn  certified  br  the  nmorter  as  intendes  for  use  m  weather 

stripping; 
Tarn  of  expanded  pot rtetraf iuoroethrtene.  a^a 
Tarn,  solelr  of  polrurethane.  single,  unt-'ster!.  ixit  on  be»-s 
(all  the  foregoing  goods  provided  for  in  subheading  540?  49  OOi 

Strip  Bn.3  the  like,  of  nrlon  or  of  polrte'raf tuoroethr'.e-ie  (;h» 
foregoing  provided  for  in  subheading  5404  90  OC 

Packing  raros  with  cores  of  glass  fioe's.  »*\t\r<e'   c  nor 

incorporating  a  metal  wire,  covereci  witn  a  te«ti'.e  wrapper,  ana 
Pjr*  or  prelubricate<;  poirtetrafluoroethrlene  yarns  or 

free  (CAi 
'ree  (CAI 

free  (CAI 
Free  (CAi 

• 

• 

9905  64  10 
9905  n   IC 

9905  rj  10 
9905  85  05 

Stl^p 

(all  the  foregoing  goods  provided  for  ,„   subhead-rq  55M  90,00i 

Canes  specially  designed  for  use  br  the  bi  ma. 

OrthooMic  canes:  and 

Seat-sticks 

(ail  the  foregoing  goods  provided  for  in  reading  660?  OC  00) 

uoven  fabrics  of  eiectricalir  noncond^K: 1 1 «?  continuous  glass  fiber 
filaments  having  a  diaxieter  of  not  less  tna"  9.5  mcrors  but  rot 
more  tt.an  10.7  iT.,cron$.  and  impregnated,  coatea  or  covered  wtn 
resorcinol  formaldenyde  late«  (tne  foregoing  p-oviae.^  for  in 
heading  7019. ?0l 

Catle  ties  certified  br  the  mporter  as  i-'ended  (or  use  m 
passenger  rail  cars. 
Ireeta! 1  baskets: 
iTsJervires  for  brassieres,  a-ia 
wire  mesn  minnow  traps 
lall  tne  foregoing  goods  provided  for  ir.  suoneadmg  75?6,ZO,OOi 

tlectronic  door  locks:  and 
P^sh-button  combmatior  door  locks 

free  (CA) 
Free  fCAl 

free  (CA: 

free  (CAI 

" 

(all  the  foregoing  goods  provided  for  m  s-Oreadrng  850"  40.60) 

free  (CAI 

• 

9905  8!  10 

Parts  of  electronic  door  locks. 

Parts  o'  goods  of  su&'»ea^ins  850'  50  CO 

Parts  of  locks  c'  >  >  •       :   .   ...    ?-;. 

Parts  of  pusn-t> .>  i-umcmat ion  door  locks 

(all  the  foregoing  goods  provided  for  m  suoneadmg  6$C1  60.00) 

free  (CAI 

9905  84  16 

Parts  o'  air  conditioners  of  subheading  M5  gj  qC  fo' 

locomotives;  and 
Parts  of  ».r  conditioning  machines  of  sjbnead.ng  6413  ic  00  or 

tv.15.6'  00 
(all  the  foregoing  goods  provided  for  in  5u:/^ead-ng  6415  90  00) 

free  (CAI 

9905.65  21 

9  volt  batteries. 

*  5  volt  AAA  batteries,  and 

.  ;   •  -J-  ■■ 

.Or,  ceU  batteries  othe'  than  1  5  vol  t  M  1  5  vol t  C  and  1  5 

J..:  *,:%       ••'     ■-'     -   .      ■•.'  . 

.    '       ,  J  .   .  ^  •  .  r 

•   voUD  alkaline  batteries                   v  ..  -no  1  5 

.  ■  -'...■    ...  * 

^    »al>  the  fcregoing  goods  provided  fo'  in  subheading  8506  11  OOi 

free  (CAI 
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(A) (A)    (con.) 


(Goods  originating...:} 
99QS.a5.2S  Parts  ol  b*tt«ri«s   ^.      .  d         •    -n>     V^      ^     i,    -or 

Parts  of  t'    «a''v    .:e',  is  or   P'    ^=«»' t   c^ '  '  f    •■'.   ;■'    '.^it/'paci  '<55' 

8506. 12  0€    :r   --v<).  13.00; 
Parts  of  9  /'■  ■  ■■e-e'-e?     '  5  <r.  :  Mj>  :.^->f"  p". ,   s'c  :•'*■  cell 

batteries    .-'-e-    "af         "    •!•:..    •    *A.    '    5    ."    •    ;   s'xi    '    '    vr    ;   D 

»lkalin«  :,»»'■-'.-    f'i    -'    v.i-x-esc  ■  "-g   ?  ■-•■..!;    ^'    ."'      S'r! 
Parts  of  d-'-    ..f       '■?'■*>'■  »■'.  c'    5'jt<i<»8d'-it,   -'-O^    'i"':   :•':  r'^'p'    ■•■■^•-   t 

yol  t  a' in   ■*  .»<■■■'■?'•-"  'i-a', 'e'  es 
(»(l  '-v  '>»■».;.  ,  <;  yt-^'.   ?•->  jBtf  ''.^  ■'  ',  .:' t  v-'-ti  i'-Zt   ?0.00) Free  (CA) 

9905.85.59      AUematc  s'.-.trt    .es  ford  «-«-p^  soccm:'  ••  "  s-.i 
NOtoreyCic  ier*"!'  " 
t«ll  the  '  rw,:,-.  .^^  ,!.»,;«  '■'  '.  ;*»:  ■.:'   -  •-.-.t'P',-:   --z   =511.50.00) Free  JCA) 

9905.85.51      Parts  of  eutortatic  dripcof*^  tkif  s 

Parts  of  coffee  percolators.  o(  stainless  steel; 
Parts  of  electrothemiic  hairdressing  or  hanc*-<}ry i n^  srtvatus; 
Parts  of  eiectnc  flatirons; 
Parts  of  toasters;  and 

Parts  of  warm-stea«i  vaporisers  of  subheading  8516.79.00 
.  (all  the  foregoing  goods  provided  for  in  subheading  8516.90.60) Free  (CA) 

9905. 85.M      Comector  kits  tor  isolating  tra^s   t,-  ,       Meld  lighting;  and 
Pantographs 
(all  the  foregoing  goods  provided  for  in  subheading  8535.90.00) Free  (CA) 

9905.85.67      Contactors  certified  b>   -  ~.   .^  v    -->•  (cruse  In 
passenger  rail  cars;  aoa 
Shunt  contactors  for  direct  current  controls 
tall  the  foregoing  goods  provided  for  in  subheading  8556.49.00) Free  (CA) 

9905.85.48      Conoactor  adapters  for  goods  of  sut^f.edO-rig  9050.39.00; 

Contactors  and  terminals  for  automal  c  wotor  protectors; 
Terminal  blocks  and  tenninals  certified  by  the  i~?r.r'e'  as 

intended  for  use  in  air  conditioning  machine;   a'-:: 
Y-adapter  connectors  for  telephone  headsets 
(all  the  foregoing  goods  providea  'or  m  sutiheading  8536.90.00) Free  (CA) 

9905.85.71      Direct  current  magnetic  coils  (or  switchgear  o'  ^eac  ng  8556; 

Parts  of  lightning  or  lighting  arresters  of  sub»-«adir)g  8555.40.00, 

of  contactors  of  sutjheading  8556. 49. OC.  and  of  electrical  plugs 

an3  cylindrical  aulticontact  cor'-t>^-:-s  of  subheading  8556.69.00, 

all  the  foregoing  certified  by  •'*  ^-tcrter  as  intended  for  use 

in  passenger  rail  cars; 
Parts  of  connector  kits  for  isolating  transformers  of  subheading 

8559.90.00  and  parts  of  connector  kits  of  njtr*^-^   •  c  8556.69.00. 

all  the  foregoing  for  airfield  lighting; 
Parts  of  plug-in  busways.  fusible  or  circuit  breaier  type,  of 

subheading  8556.10.00,  8556. ?0. 00  or  8556.50.00; 
Parts  of  thermal  protectors  certified  by  the  importer  as  intended 

for  use  m  t>alLasts  for  fluorescent  la»nps,  of  sutjheading 

8556. 50. 00; 
Parts  o'  microswi tches  rate--:  av  iC  art^^res   or  less  for  use  in 

•ochinery  and  Other  industrial  applications,  of  sotheaciing 

8556.50.00; 

Parts  of  busway  connector  assemblies  of  sutiheading  8556.69.00; 
Parts  of  tenwrial  blocks  and  termina'. s  ce'-tWied  by  the  importer 

as  intended  for  use  in  air  co^C. :  c.^'  •-:;  r.,   ^■'.<.r   ;/  ■;.^r.-f^!  •; 

8556. 9C. 00; 
Parts  of  T-adapter  connectors  for  xe  '^.'^'•^   headsets  C  s^.c**."  --.r- 

8556.90.00; 

Ignition  panels  for  motorcycles;    and 
Parts  of  pantographs  c'   subf^-eading  8555.90.00 

(all    the   foregoing    >-c?    ;    ,v    3*.<   for   in  sut>^^i-    <;  ?':'r   OQ.OO) free   (CA) 

9905.8P.28--             Brake  drins   for  se<ni-trai  i<»- s    '■..^   '-::.,v_-   ■'^-•-;rs     a.f  ;^ 
Hubs,,  wheels  andspiridt.es   ':■'■   »<j'   ',..  \.^«     -'a   ,<>'5 
(all  the  foregoing  goods  prc'cif^;  f.~r     n  <  .tv^dC  tq  c'^t  ^*:   >0) ''f-<^    i  ;.j> 

9905.95.03  Ckilf  club  shafts  of   f:*-;,   ?-;   cr  w.<.: 

(kJlf  club  heads,  of  woe-;,    "^v'     -'     «■  <i 

Forged  golf  club  heads  of  "■  z-   r  ;■»»<>   -  '  a-c-^-^i  ;«;  c,r  e-j 
plated  or  otherwise  finish«o 
(all  the  foregoing  goods  provided  for  in  s.t'e*?  -^  9';Ct  !«  DO) f  -  ^-p  !  t' 
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(A)  (con.): 

(5)   General  note  3(c) (vii)  to  the  HTS  is  modified: 

(i)  By  adding  the  following  new  subdivision  (R) (15) (aaa)  ar  the  same 
level  of  indentation  as  subdivision  (R)(15)(aa): 

"(aaa)      A  change  from  a  parts  subheading  to  a  subheading  other 
than  a  parts  subheading;  provided  that  the  value  of 
the  materials  originating  in  the  territory  of  Canada 
and/or  the  United  States  plus  the  direct  cost  of 
processing  performed  in  the  territory  of  Canada  and/or 
the  United  States  constitute  not  less  than  50  per  cent 
of  the  value  of  the  goods  when  exported  to  the 
territory  of  the  United  States." 

(ii)  By  striking  the  text  of  subdivision  (R)(15)(jj)  and  inserting  in 
lieu  thereof  the  following: 

"A  change  to  headings  of  7309-7311.  7313-73U.  7316.  7319 
or  7321-7326  from  any  heading  other  than  any  of  those  headings." 

(iii)  By  striking  the  text  of  subdivision  (R)(16)(cc)  and  inserting  in 
lieu  thereof  the  following: 

"A  change  to  heading  8^07  or  8408  from  any  other  heading: 
provided,  that  the  value  of  materials  originating  in  the  territory 
of  Canada  and/or  the  United  States  plus  the  direct  cost  of 
processing  performed  in  Canada  and/or  the  United  States  constitute 
not  les-  than  50  percent  of  the  value  of  the  goods  when  exported 
to  the  territory  of  the  United  States." 

(iv)   By  adding  the  following  new  subdivision  (R)(16)(eee)  at  the  same 
level  of  indentation  as  subdivision  (R)(16)(ee): 

"(eee)      A  change  to  subheading  8A71.99  from  subheading 
8471.93." 


Section  B.  Effective  with  respect  to  poods  originating  ix\   the  territory  of 
Canada  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  the 
date  specified  in  a  notice  bv  the  U.S.  Trade  Representive  and  published  in  the 
Federal  Register  (such  date  to  coincide  with  the  date  of  implementation  of  thg 
North  American  Free  Trade  Agreement)  the  HTS  is  modified  as  follows: 


(1)  For  HTS  subheadings  5801.25.00,  5801.35.00  and  8540.11.00.  in  the 
Rates  of  Duty  1-Special  subcolumn,  by  striking  the  symbol  "(CA)"  and  the  duty  i 
rate  preceding  it,  and  inserting  in  lieu  thereof  in  the  parentheses  following  j 
the  "Free"  rate  of  duty  the  symbol  "CA."  in  alphabetical  order. 

(2)  By  deleting  from  the  article  description  of  HTS  subheading  9905.00.30 
"5801.25"  and  "5801.35". 
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rumen  Coi    se  ;■,>«■',:  e    m 


(B)    (con.): 

(3)   By  inserting  the  followir.g  HTS  s.::eadi:j;  i: 
subchapter  V  of  chapter  99  in  th"   -■:  ~  w:-^:  the  -aterial,  which  :s  set  f:.:t:^-  in 

:-:_T.:.ar  format,  inserted  in  '^»  ■  ;:.-.t.::s  :.'.    the  KTS  designated 

"-e  =  i-ng,  f  Jtrheading",  "Article  Lescr  i^.t:  r,r." .  and  "Rates  of  Duty  l^Spe,:«l", 

:e:-t  actively: 

rracke-e,:!  ratter    is   included  to  assist   in   underEtar:Ging   cf   prociairried 
i\  :.f.  Cat  ions. 


-^-^t  of  «ick«l    tppovjded  for   m  Swr.'ei"    vj  TJW.41.00  or 


Free  (CA)' 


S  f-  ■  t  i  c  r   C       Effective  with  respect   to  ecc<i^    c  LiiLnaUX.^J.r^Iiie--leiX.itory  of 
C  a :,  a  d  a, en'  e  r  ed.   or  withdrawn  frcil  v  a  i  v  h  c  ^  5  e   fcr    cor.sur-p  tion.   on  or    after   the 

r::    s -t  tr,  vi:  ni-    4A21.90.95,    on  or    rt"p:    January    :    cf    ea:,n    cf    the    fcIlc-J.ng 
yt..:s,    *:'*=■    :a'-'      :    duty   in  the   Kj'-c    c*    luty    l-Epecial    surcclu:-::    m    t  ►  •-    HTS 
t'.-:    1  r    f'l;    w-d   Cy  the   symbol   "CA"    :.:.  parentheses    is   deleted   and   tr;f- 
fcll:---;:g   rates  of  duty  inserted  ir.   Iiej   tnereof. 


-'^E-ii   CjCv  :.,;^_ 


19»^ 


JiiL,. 


1997 


1.5X 


Fre^- 
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NOTICES 

App!!cat)ons.  h^=,7n;;i,'^   c'trmi  nations,  etc.: 

Fionda.  369^2 

IM-IiO;9 — 

Sa.nofi  VV.nriirtjp  L.P.,  vsarehouse/distribution  fadlity, 

3  f.  9  3,1 
Puerto  Ri':<T — 
Sterling  Fh;irmaceutica!s,  Inc.;  pharmaceutical  products 

manijfa-ur:--^  far  u!ty.  36933 

Forest  Service 

notk:es 

A p peel  exen:ptjur;N-  Uri,,>'r  viins 
Flathead  National  Fc.rest,  MT    •,^  <' 
Idalio  Panhandle  National  F..-^'^;=;   ir    .16927 
Kootenai  National  Forest.  MT    'ih',^t^    36929,  36930 

Environmenta'  statements.  B\n  .at      *,    h' 
Idaho  Panhditille  National  F'  '»'^ts    l[.    ,<  j30 

Health  and  Human  Services  Department 
See  ChiidrBH  and  Fanuiies  Adminis'-s'r^in 
See  Food  and  Drug  Admini.s{rat)on 
See  Health  Care  Financing  Adrnmistratuj!; 
See  Health  Re-^ourres  and  Sfr\v,f's  .^.;in-.!nistration 
See  Public  Health  Ser-nce 

See  Substance  Abuse  and  Merilai  lieahh  Services 
Admmistration 

NOTXtES 

Agency  infonnation  tuilb<_t:cn  activities  un^^-::  UMii 
review,  3b9*>6 

Health  Care  Financing  Administration 

WOTKES 

Medicaid  and  rnedica.'-e. 
Program  issuance  and  (r'V!'ri,;e  decisions;  quarterly 

listing.  369fi7 

Health  Resources  and  Services  Admintslratlon 

See  Public  Health  ServiLS 

NOTICES 

Privacy  .Act: 

Systems  of  re>:  i,  -ds,  3h9"2 

Hearings  and  Appeals  Office,  Energy  Depsflment 

NOTKES 

Cases  filed ,  lfi9' 3 

Housing  and  Urban  Development  Departrrent 

NOTKES 

Grants  an-'  (  .^10?:^'  .e  agreements;  availability,  etc: 

Fac;3::."5  ':)  ^ssis?  Cv-meiuss — 
Exies^  ana  sii'p:   s  Ft»deral  property,  36981 

Interior  Department 

See  Fish  and  'VV;ic:i;f>'  Sen  ice 
Sf-e  Uind  Manak-erie;.'  t3u-eau 

International  Trade  Administration 

NOTICES 

.Antidumping 
Cast  iron  pipe  fittm^i  fnim  Japan,  36933 
Cold-rolled  carbci:  ^••><'i  flat  products,  etc.,  from — 

Italy.  371"2 
Spam.  37211 
Cold-rolled  ca-bon  sUn-;  r.;it  proauctb  fruui — 
Argentina,  3^063 
Austria,  3 "082 


Corrosion  resMS', ant  carbon  steel  flat  products  from — 

Australia,  37079 

Mexico,  37192 
Cut-to-length  carbon  steel  plate  frtim — 

Finland.  37122 

Poland,  37205 

Romania,  37209 

Sweden,  37213 

United  Kingdom,  37215 
Fabric  expanded  neoprene  laminate  &t>m  Japan,  36934 
Hot-rolled  carbon  steel  flat  products,  etc.,  from — 

Belgium,  37083 

Brazil,  37091 

Canada,  37099 

France,  37125 

Germany,  37136 

Japan, 37154 

Korea,  37176 

Netherlands,  37199 
Pistachio  nuts  from  Iran,  36934 
Solid  urea  from — 

Armenia.  36938 

Azerbaijan,  36939 

Belarus.  36940 

Georgia.  36940 

Kazakhstan.  36938 

Kyrgyzstan.  36935 

Moldova.  36935 

Romania.  36935 

Russia.  36938 

Tajikistan,  36937 

Turkmenistan,  36937 

Ukraine.  36936 

Uzbekistan.  36936 
Synthetic  methionine  from  Japan,  36939 
Countervailing  duties: 
Corrosion-resistant  carbon  steel  flat  products  frtjm — 

New  Zealand.  37366 
Steel  products  from — 

Austria.  37217 

Belgium,  37273 

Brazil.  37295 

France.  37304 

Germany,  37315 

Italy,  37327 

Korea,  37328 

Mexico,  37352 

Spain,  37374 

Sweden,  37385 

United  Kingdom.  37393 
Grants  and  cooperative  agreements;  availability,  etc.: 
American  business  centers  in  newly  independent  states 
of  former  Soviet  Union;  establishment  and  operation, 
36941 

fnternat'snal  ^ 'a-ie  Co"'TmifisJo:n 

N&":CES 

Import  investigations: 
Lens  panels  for  hghting  Hxtures,  kits  containing  same, 
and  fixtures  containing  same,  36992 

lf-ie(Ste:e  Cc '  —  f"'ve  C  ,..n" '-wfet,;    n 

NO'lCtS 

Motor  carriers. 

Compensated  intercorporate  hauling  o{>erations,  36993 
Railroad  services  abandonment: 

Vermont  et  al.,  36993 
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Justice  Deprtmefrt  I 

See  Antitn.s;  Division 
RUt.ES 

O-gan  zi!  '  "    *i:io'i  ?ns  a! id  authority  delegations: 
Vee'S"  A'i  's  Se::e;arv  at  al.:  administrative  claims. 

■)  p  u  ::  - 
P««Oi>OSE0  PULES 

A  :  e-1  a-  s  (Aih  D  sa  :;i    rs  Act;  implementation: 

Arr.essi'j  '.:*%■  i^U::'!-  ..r'.e'v — 
DettM^a;:.!d  wf-T  .r'^s,  37052 
MOTKES 
PoilLzt.Tn  -■,.':.ir:::i,  rop^ent  judgments: 

ri.i'iiJbri  i-.'Hr^n:'-^  ■<,  C-    ^t  al.,  36994 

I   [ones  Pi^-iership  et  ai..  36995 

NnX  Pt'),-  .,-s.  Lnc,  et  al..  36995 

Pv.in.   C:^ss'  Prn,|...>-s,  Inc..  36995 

Lat>or  Department 

S>»»  t;r;;;(  -ment  and  Training  Admlnistiation 

See  Et,;  i. vnent  Standards  Administration 

Ste  Oi .  .p^tional  Sefety  and  Health  AdministratioQ 

Land  ManegeT^en*  Sw'eeu 

MO^CES 

Ahska  Na'ive  claims  selection: 

Far  West.  Inc.,  36983 
E.  unJary  establishment,  descriptions,  etc: 

Lower  Crooked  River,  OR,  36983 

Sf  ddle  Deschutes  and  Lower  Crooked  Rivers.  OR  36983 
E:  ■jronmertdi  statements;  availability,  etc.: 

C^ii'om.a  !>>tir*  District,  CA.  36983 
Mtwtini^s 

Crai^  D-.itr.Lt  Ad'.-i>orv  Council,  36984 
Motor  vehicle  use  restnctions 

Cahfornia    3^484 
Oi:  di^d  ges  lecsf.s:  l 

New  Mexicu,  3'''-Q-i4 

Ohio.  3^^985 
Openiri;  of  public  lands: 

Iddho'^,  3P.98.'i 
Rdaity  actior.i,  ^J.t^^,  !ea-^s,  etc.: 

Arizona.  3n--H3 

idjhu,  369^1-- 

Montana    3h3c; 

^.'evada,  Bf-'SiriB 

Oregcr.,  3^986 

Utfih.  3698,9 
Rerreation  rr.anacf  n-'..*  rustrictions,  etc.: 

.Aritansas  Kua  '  va;.'-;  Recreation  Area,  CX);  commercial 
boa'i.Tg  L.se  j-?<,;s;nn  record  and  rationing  plan, 
16990 
Survey  plat  finn^s 

Idaho,  35940 
Withdrawal  and  re  ,->r.  ation  of  lands: 

Cahfcmu?,  j'^i^^: 

Legal  Services  Corporation 

PBO«>OSED  RULES 

Freedom  of  ir.f  jrna*    n  Act;  implementation 
[>.st:i-;sur«  pr^x.edures,  36909 

Natior.al  Oceanic  and  Atmospheric  Ad'^inUtratiof^ 

RULES 

Fi-ihery  con'i*jr.^;ion  ai.ii  management: 
Perng  Sea  and  A.eL'ian  inlands  kir^  and  Tanner  crab. 

3690G 
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National  Science  Foundation 

NOTICES 

^/.\&T<:U(  Cnnser^-anon  A:1  of  l^rs.  per::;.t  a^.;.;.Lali^:is, 
etc..  3~ii3.  T-Oll 

Navy  Department 

RJLES 

.'><;v  .ti;'!,!':;.  (.OLRIXrS  Compliance  e.vemptions: 

USS  Oid.Hrid.n-f,  If.f.F, ' 

Nuclear  Regulatory  Commission 
^P0-0S?lC  bules 

1..5I:  .ct.  ra^joactive  wastes  disposal,  tjeulngic 
repositories: 
Investigation  and  evaluation  ut  c neiUiaiiy  aa.'T<;e 
conditions.  36901 

NOTICES 

Abnormal  occurrence  reports: 

Quarterly  reports  to  Congress,  37031 
Meetings: 

Digital  systems  reliabiUty  and  nuclear  safety  worksh  >p 
37034 

Reactor  Safeguards  Advisory  Committee,  37034 

Occij-qiionai  Sa'sty  and  Hea'tti  Aaminlstratlon 

KOTiCFlS 

Nationally  recognized  testing  laboratories,  etc.: 
Underwriters  Laboratories  Inc.  et  al.,  37030 

O^ice  of  Un.;cd  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 

Pjbilc  Health  Service 

bee  irooa  and  Drug  Administration 

See  Health  Resources  and  Services  Adnunislratioa 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Agency  information  collection  activities  undrr  ON!B 
review,  36974 

Research  and  Special  Programs  Administration 

pnOPosac  .=iut£S 
H.i,i.!r  :-,,.s  ':i:i--rdls 
iiiuas'a'e  ship;it'-s  ar.!  riarriRrs:  regu'.sitidn  compliano* 

Iriqiq 

Securities  and  Exchange  Commission 

RULES 
Securit  --s 

Empl  .;,■'-.<  Oentfii  plan  t-xenintive  rules,  phase-in  period 
ex'e:'i,s;,on,  jf.'hhr; 
NOnCES 

Electronic  Data  Gdthe-ing,  .-Inalysi.s.  >^p.a  Retnevai  Systt-ni 
(EDGAR)  1 

Phase-in  changes  and  correcticns.  3  7036 
Self-rogulatory  organizations;  proposed  rule  changes. 

American  Slock  Exchange.  Lie  .  37041 
Applications,  hearings,  deterrrnnofj  ;;.s  ptc: 

Alpine  Meadows  of  fahoe,  Lac  .  3^045 

Bombay  Co..  Inc    37045 

Jenn  S-'  C  ^ru.^'i.Mes,  Inc..  37046 

Soli  Conservation  Service 

NOTICES 

Lr.viron:r.fn?ai  stritHments;  availabilitv.  etc 
Upper  Kjilbuck  C.-«ek  Watershed,  OR.  3f.932 
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StBte  Department 

NOTlC£S 


r  *<  ♦or  activities  under  ONTB 
'  /    umentation  Advisory 


4n 


Itative  Committee,  37046 


Substance  ADum*  and  Mtjnta!  Hesn'-  Servces 

Admmistranon 
motk:es 
&:  ints  a.;!j    o  .  •)■  vp  "i^'^ements;  availability,  etc.: 

M'';r,e;r»s;.  . "  d ,  ,■  .:,.•-  s  ut-inonstration  orocram.  36975 

Tertiie  AgrewnviMs  Ir-piemer.tatton  GommlU&e 
See  C;  :::-  '?;»-*     :.:  :!.•:■  ,::   ,  .-  :  ■  :itation  of  Textile 

Thrift  Sup«r/i£.=on  0."ics 

NO -ICES 

.',;;;:  ations,  bearings,  determinations,  etc.: 
Co-operative  Savings  Bank,  37049 
F  nx  Cities  Bank,  F.S.B..  37049 
Gi-: -« civ  Loan  &  Deposit  Co..  37049 

Trade  Rspresontai'.ve,  Office  of  jn,!ea  S:a'es 

NOTICES 
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Transportatior  Department 

Se-e  Cc^.st  GuarO: 

See  Federal  AvHt;on  .^drr.. iiistration 

See  Federai  h.^h'-vn-  .-\d::..ii:st ration 

See  Federai  Tra'-;';'  Adrnirastxation 

See  Research  and  '>;j«  al  Programs  Administration 

PROPOSED  RULES 

Americans  with  Disabmtes  A.'t.  implementation: 
Accessibility  gindeiiries — 
Detectable  warnings.  3:'u"^2 

Treasury  Department 

See  Thrift  Siipen-'ision  Of'i.  e 
NOTICES 

Agency  inforrnatiori  coliectK.ir;  artivities  undf-*  ')MH 
review,  37048 
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Barriers  Compliance  Board;  Department  of 
Transportation;  Department  of  Transportation,  37052 

Part  ill 

Architectural  and  Transportation  Barriers  Compliance 
Board,  37058 

Pe.'^  iy 

Department  of  Commerce,  International  Trade 
Administration,  37062 


Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration.  37402 


ut^paniiiunt  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  37408 
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Rules  and  Regulations 


FederiJ  Kenitter 
VoL  58.  No.  130 
Friday,  July  9,  1903 


This  section  of  t^e  FEDERAL  REGiSTER 
contains  regulator  ctocuments  having  general 
applicability  and  legal  eHect,  most  of  when 
are  keyed  to  and  codtfted  in  the  Code  of 
Federal  Regulatons,  wtiich  ts  published  under 
50  titles  pursuant  to  44  u  S  C  1510 

The  Code  of  Federal  ReguJatKxvs  «  sotd  by 
the  Supennterxjent  of  Oocurrwnta  Prices  o» 
new  books  are  listed  m  the  first  FEDEFIAL 
REGISTER  issue  o*  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stablltzatlon  and 
Conservation  Service 


7  CFR  Part  723 


RfN  0560-AC81 


1993  Marketing  Quotas  for  Flr»-Cured 
(Type  21),  Fire-Cured  (Types  22-23), 
Dark  Air-Cured  (Types  35-36),  Virginia 
Sun-Cured  (Type  37),  Ctgar-Ftller  and 
Binder  (Types  42-44  and  53-55),  and 
Cigar-Fllier  (Type  46)  Tobaccos 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTKJN:  Final  rule. 

SUMMARY:  The  purpose  of  this  rule  is  to 
codify  the  national  marketing  quotas  for 
the  1993  crops  for  several  kinds  of 
tobacco.  In  accordance  with  sections 
312  and  313  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(the  Act],  ihd  Secretary  determined  the 
1993  marketing  quotas  to  be  as  follows: 
fire-cured  (type  21),  1  975  million 
pounds:  fire-coired  (types  22-23).  38.2 
million  pounds:  dark  air-cured  (types 
35-36).  11.16  million  pounds;  Virginia 
sun-cured  (type  37).  128.000  pounds, 
cigar-filler  and  binder  (types  42-4-4  and 
53-55),  14  million  pounds;  and  cigar- 
filler  (type  46),  zero  pounds. 

This  rule  is  necessary  to  adjust  the 
production  levels  of  tliese  kinds  of 
tobacco  to  more  fully  reflect  supply  ar.d 
demand  conditions. 

EFFECTIVE  DATE:  March  1,  1993 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Tarczy,  Agricnaltural 
Economist,  Tobacco  and  Peanuts 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Sen;'  e 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  3736,  South 
Building,  P.O.  Box  2413,  Washington. 
DC  20013-2415, 202-720-8839. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

TJus  final  rule  has  been  reviewed 

undnr  USDA  procedures  estabhshed  to 

implement  Exwutive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  "not  major."  The 
matters  under  consideration  will  not 
result  m 

(1;  An  annual  pffect  on  the  ecnncmv 
nf  $10'"'  million  or  rriorw, 

(2)  Major  increasus  in  i..,os;,s  :'  ,;r 
consumers,  individual  indusLries, 
Federal,  State,  or  lor^l  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-hased  enterprist-s 
in  domestic  or  export  markets 

Final  Regulatory  Impact  .Analysis 

The  Final  Regulatory  Irr:pa( t  .^^ia:vsls 

describing  the  options  considered  i:;i 
developing  this  final  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  Robert  L. 
Tarczy. 

Executive  Order  12778 

The  final  nile  has  been  reviewed  in 
accordance  with  Executive  Order  1 2"'.'^ 
Civil  Justice  Reform,  The  provisions  .if 
this  rule  do  not  preempt  Stafe  isws  arp 
not  retroartive,  and  do  not  invnlvH 
administrative  appeals. 

Federal  .Assistance  Program 

The  title  and  num'ber  of  trie  h.jae.'-al 
Assistance  Prc*gram.  as  founii  ;ri  the 
Catalog  of  Federal  Domestic  -Assistance, 
to  which  this  Rile  applies  ai-i.^ 

Commodity  Loans  and  Pun',.!i, •.',.••- 

10  051, 

Regulatory  Flexibility  Act 

It  has  been  determ.ined  t.'iatthe 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  ASCS 
is  not  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  m.atter  of  tliis  rule. 

Executive  Order  12372 

This  activitv  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local 


officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  Oune  24,  1983). 

R  iHj  u  I!  r*'  m  e  n  t  -i 

TLe  tiji)t'i.uiri«iiis  to  7  CFR  part  723 
set  forth  in  this  final  rule  do  not  contain 
any  new  or  revised  information 
collection  reouirements  that  require 
clearance  th    ,  i^f  'he  Office  of 
Managemen:  buc  H.ideet  under  the 
provisions  i  f  44      S  :    chapter  35.  The 
information       >*<  t ;   :    «: ;.  i rements 
contained  in  i:,e     i-n  -  t  regulations  at 
7  Cr'R  part  723  Y.hvt-  r><^en  approved 
tnrough  August  *  i    :    45,  by  the  Office 
of  Management    ■  :  Idget  under  the 
;  rr  viSiiiris  r'  44  ;    '■>  ,..  chapter  35,  and 
ass.ierit'i:  UMii  No.  0300-0058.  Public 
rep<  n  inK  burden  for  these  collections  is 
.■'s!i:r..itt-ii  'o  average  7  minutes  per 
'<  -;    ns«-   :r\i  ,  uding  the  time  for 
'1:"%  iew.,,n,^  i.'islr .^ ■■*. , '7  •>,   '^-arching 
eXiS!::iK  (la'.s  s/n,,,:-  >"-.  ^ ■■:',•,<■' ring  and 
ma.:.itt;:i:riK  i'i"  i,ia',  a  :>*«",;>-d,  and 
compiH  ;-  I       :   •     !  vt  :  K  ; he  collection 
of  inforinat, '■■':■;    SfT.C  ;,  ;':;:::ients 
-t'gard.ng  i.his  (■iiri"::  estimate  or  any 
'tr.er  a^peci  (if  ihe  information 
( climiiii;)  refjuirements,  including 
su^ijjestitins  for  re,iM!-:rig  the  burden,  tO 
llie  r>epar*:Tifj:,!  of  .*,,,:;-  ajlfure, 
Clearance  (.Dffict".  („>;K.M   room  404-W, 
U'jishinp'on,  IXl  2''  x  =>'    .■.:'  'i  to  the 
O'fice  of  ,Mflna^>(,^r-it,=  ;r'  rt:-:  Budget, 
J '  a  v>f'  r^'  n :  k  R  f*i  i  u  1 1 1  on  Project  (OMB  No. 
;,. <:,,,„ ,.„^H,,r^:   \\  ,:.ish..ns?ton,  DC  20503. 

Statutory'  Background 

This  final  rule  is  issued  pursuant  to 
the  provisions  ck  ■  np  Act.  On  March  1, 
1993,  the  Secretary  Quiermined  and 
announced  the  national  marketing 
quotas  for  the  1993  crops  of  fire-cured 
(type  21),  fire-cured  (types  22-23),  dark 
air-cured  (types  35-36),  Virginia  sun- 
cured  (type  3''),  cigar-filler  and  binder 
(types  4^  -4  4  and  53-55),  and  cigar-filler 
(type  46)  tobaccos.  A  number  of  related 
determinations  were  made  at  the  same 
time  which  this  final  rule  affirms.  On 
the  same  date,  the  Secretary  also 
announced  that  referenda  would  be 
conducted; 

(1)  By  mail  with  respect  to  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco;  and 

(2)  At  polling  places  with  respect  to 
cigar-filler  (type  46). 

During  March  22-25, 1993,  (March  24 
for  cigar-filler  producers)  eligible  cigar- 
filler  and  binder  (types  42-44  end  53- 
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55)  tobacco  producers  voted  in  separate 
referenda  to  determine  whether  such 
producers  disapprove  marketing  quotas 
for  the  1993,  1994,  and  1995  marketing 
years  for  these  tobaccos  Of  the 
producers  voting,  82.6  percent  favored 
marketing  quotas  for  cigar-filler  and 
binder  tobacco  and  100  0  percent 
favored  marketing  quotas  for  cigar- 
binder  tobacco  Accordingly,  quotas  io: 
both  kinds  are  in  effect  for  the  1993 
marketing  year 

In  accordance  with  section  312(a)  of 
the  Act.  the  Secretary'  of  Agriculture  is 
required  to  proclaim  not  later  than 
March  1  of  any  marketing  year  with 
respect  to  any  kind  of  tobacco,  other 
than  burley  and  flue-cured  tobacco,  a 
national  marketing  quota  for  any  such 
kind  of  tobacco  for  each  of  the  next 
three  marketing  years  if  such  marketing 
year  is  the  last  year  of  three  consecutive 
years  for  which  marketing  quotas 
pre.iousiy  proclaimed  will  be  m  effe<,:t 
VVith  respect  to  cigar-filler  and  binder 
(types  42-44  and  53-55)  tobacco,  the 
1992  marketing  year  is  the  last  year  of 
three  such  consecutive  years.  For  cigar- 
filler  (type  46)  tobacco,  producers 
reiected  quotas  in  1992  But,  since  this 
represented  the  first  such  rejection  since 
1952,  producers  must  again  hold  a 
referendum  in  1993 

Accordingly,  marketing  quotas  for 
cigar-filler  (t\-pe  46)  and  cigar-filler  and 
binder  tobaccos  (types  42-44  and  53- 
55)  have  been  proclaimed  for  each  of  thf 
three  marketing  years  beginning  Octobe.- 
1,  1993.  October!,  1994, "and  October  1, 
1995  Sections  312  and  313  of  the  Act 
also  provide  that  the  Secretary  shall 
announce  the  reserve  supply  level  and 
the  total  supply  of  fire-cured  (type  21], 
fire-cured  [types  22-23),  dark  air-cured 
(types  35-36),  Virginia  sun-cured  (type 
37),  and  cigar-filler  and  binder  (types 
42-44  and  53-55).  and  cigar-filler  (typ*» 
46)  tobaccos  for  the  marketing  year 
beginning  October  1,  1992,  and  the 
amounts  of  the  national  marketing 
quotas,  national  acreage  allotments. 
national  acreage  factors  for  apportionirig 
the  national  acreage  allotments  (less 
reserves)  to  old  fanns.  and  the  amour.'s 
of  the  national  reserves  and  parts 
thereof  available  for  (1)  new  farms  and 
(2)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments  for 
fire-cured  (type  21).  fire-cured  (types 
22-23),  dark  air-cured  (types  35-36), 
Virginia  sun-cured  (type  37),  cigar-filler 
and  binder  (types  42-44  and  53-55), 
and  cigar-filler  (type  46)  tobaccos  for  the 
marketing  year  beginning  October  1992. 
and  for  the  1993  marketing  year,  the 
amounts  of  the  national  marketing 
quotas,  national  acreage  allotments, 
national  acreage  factors  for  apportioning 
the  national  acreage  allotments  (less 


reserves)  to  old  farms,  and  the  amounts 
of  the  national  reserves  and  parts 
thereof  available  for  (1)  new  fanns  and 
(2)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

Marketing  Quotas 

Sec'tion  312fb)  of  the  Act  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  for  a  kind  of  tobacco  is 
the  total  quantity  of  that  kind  of  tobacco 
which  may  be  marketed  that  will  make 
available  during  such  marketing  year  a 
supply  of  such  tobacco  equal  to  the 
reserve  supply  level. 

Section  313{^)  provides  that  the 
Secretary  may  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  for  apportionment  to 
individual  farms 

Since  producers  of  these  kinds  of 
tobacco  generally  produce  less  than 
their  respective  national  acreage 
allotments  would  allow,  it  has  been 
determined  that  a  larger  quota  would  be 
necessarv'  to  make  available  production 
equal  to  the  resen.e  supply  level.  The 
amount  of  the  national  marketing  quota 
so  announced  may.  not  later  than  the 
following  Mflrr:h  1 ,  be  increased  by  not 
more  than  20  pen  enl  if  the  vSecretary 
determines  that  such  increase  is 
necessary  in  order  to  meet  market 
de.rnands  or  to  avoid  undue  restriction 
of  marketings  in  adjusting  the  total 
supply  to  the  reserve  supply  level. 

The  calculations  of  acreage  allotments 
a.'-e  >.n  accordance  with  Public  Law  102- 
566,  enacted  on  October  28,  1992, 
which  repealed  section  318(e)  of  the  Act 
to  permit  the  sale  or  lease  of  allotments 
between  farms  by  producers  of  fire- 
cured,  dark  air-cured,  and  Virginia  sun- 
(  ured  tobaccos  on  an  acre-for-acre  basis. 

Section  301{l))(14)(B)oftheAct 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof, 
to  ensure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty  The  "normal  supply"  is 
defined  m  section  30irb)(10)(B)  of  the 
Ad  as  a  norm.al  year's  domestic 
ronsumption  and  exports,  plus  175 
percent  of  a  normal  year's  domestic  use 
and  65  percent  of  a  normal  year's 
exports  as  an  allowance  for  a  normal 
year  s  carryover  A  "normal"  year's 
domestic  consumption  is  defined  in 
section  301(b)(ll)(B)  of  the  Act  as  the 
average  quantity  produced  and 
consu.med  m  the  United  States  during 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  which 
suf  h  consumption  is  determined, 
adjusted  for  current  trends  in  such 
consumption. 


A  normal  year's  exports  is  defmed  in 
section  301{b)(12)  of  the  Act  as  the 
average  quantity  produced  in  and 
exported  from  the  United  States  du.nng 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  exports  are  determined,  adjusted 
for  current  trends  in  such  exports 

In  accordance  with  section  313(g)  of 
the  Act.  the  Secretary  is  authorized  to 
establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  1  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  the  national 
reserve,  noted  herein,  for  the  1993  crop 
of  each  of  these  kinds  of  tobacco  is 
adequate  for  these  purposes 

On  January  12.  1993.  a  proposed  rule 
was  published  (58  FR  3869)  in  which 
interested  persons  were  requested  to 
comment  with  respect  to  these  issues. 

Discussion  of  Comments 

Thirty-four  written  responses  were 
received  during  the  comment  period 
which  ended  February  5,  1993.  Som.e 
respondents  discussed  more  than  one 
kind  of  tobacco.  A  summary  of  these 
comments  by  kind  of  tobacco  follows; 

(1)  Fire-cured  (type  21}  tobacco  Three 
comments  were  received.  Two 
comments  recommended  that  the  quota 
be  reduced  by  20  percent,  the  other 
recommended  that  the  marketing  quota 
be  reduced  by  10  percent  from  the  1992 
marketing  year. 

(2)  Fire-cured  (types  22-23)  tobacco. 
Eleven  comments  were  received. 
Recommendations  ranged  from  no 
change  from  the  1992  marketing  quota 
to  a  20  percent  increase  in  quota. 

(3)  Dark  air-cured  (types  35-36) 
tobacco.  Ten  comments  were  received. 
Recommendations  ranged  from  no 
change  to  a  20  percent  increase  in  the 
quota. 

(4)  Virginia  sun-cured  (type  37) 
tobacco.  Three  comments  were 
received.  Two  comments  recommended 
that  the  quota  be  reduced  by  10  percent. 
The  other  recommended  that  the 
marketing  quota  established  for  this 
kind  of  tobacco  be  at  the  same  level  that 
was  applicable  for  the  1992  marketing 
year 

(5)  Cigar-filler  and  binder  (types  42- 
44  and  53-55)  tobacco.  Seven  comments 
were  received.  These  comments  ranged 
from  a  10  percent  to  30  percent  decrease 
in  quota. 

(6)  Cigar-filler  (type  46)  tobacco.  No 
comments  were  received. 

Based  upon  a  review  of  these 
comments  and  the  latest  available 
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statistics  of  the  Federal  Government, 
which  appear  to  be  the  most  reliable 
data  available,  the  following 
determinations  have  been  made. 

(1)  Fire-Cured  {T\'p^  2 )  I  Tobacco 

The  yearly  average  ;  iri.'-.tity  of  fire- 
cured  (type  21)  toba  :  ;:  ;   aduced  in  the 

United  States  which  is  es''::,3ted  to 
have  been  consumed  m  the  Un;ted 
States  during  the  10  marketirp  years 
preceding  the  1992-^3  market irij  v^Mr  ,s 
approximate-v  1  6  rT::Mion  :.':;u::.Js  T:.'- 
average  ann.i-j!  Q'^c.:::'..'y  of  flr^-cured 
{type  21)  tobacco  produced  in  the 
United  States  and  exported  frc^m  the 
United  States  during  the  10  markeii-i; 
years  preceding  the  1992-93  mariHi;,-:^ 
year  was  2.7  million  pounds  'fRrm  •^If-s 
weight  basis).  Domestic  use  has  trend*-: 
sharply  downward.  For  tliat  reascn  a 
norma!  year's  domestic  consumption 
has  been  detennmed  to  be  0,5  miln-n 
potinds  and  a  normal  year's  expon'^ 
have  been  detenr.med  to  be  2  5  m.Kicn 
po-jnds  Application  of  the  formcia 
prescribed  by  section  301ib)(14)iB!  of 
the  Act  results  m  a  reserve  supply  levt'l 
of  5,8  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (type  21)  tobacco 
held  on  October  1,  1992,  of  4  5  million 
pounds.  The  1992  fire-rured  (type  21) 
tobacco  crop  is  estimated  to  be  2.6 
million  pounds.  Therefore,  the  total 
supply  of  fire-cured  (type  21)  tobacco 
for  tlie  1992  marketing  year  is  7.1 
million  pounds.  During  the  1992 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
3.2  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  3.9  rrulhon  pounds  at  the 
beginning  of  the  1993  marketing  year  is 
obtained 

The  difference  between  the  re,se.r.  ts 
supply  level  and  the  estimated 
carryover  en  October  1,  1993,  is  19 
million  pounds.  This  represents  the 
quantity  of  fire-cxired  (type  21)  tobacco 
which  muy  be  marketed  that  will  ni,qke 
available  during  such  marketing  year  a 
supply  equal  to  the  reserve  supply  level. 
Over  95  percent  of  the  announced 
national  .marketing  quota  is  expefi'-'d  to 
be  produced.  Accjordingly,  it  has  bvtn 
determined  that  a  national  market. ng 
quota  of  1.975  million  pounds  is 
necessary  to  make  available  production 
of  1,9  miUion  pounds,  .^ccord;ngly,  the 
national  marketing  quota  for  the  1993 
marketing  ye.ir  is  1.975  niiilion  pounds. 
In  accordance  with  section  313(g)  of  the 
Act.  dividing  the  1993  national 
marketing  quota  of  1.975  miUicn 
pounds  by  the  1988-92,  5-year  national 
average  yield  of  1,342  pounds  per  ai.re 
results  in  a  1993  nauonai  acreage 
allotment  of  1,471,68  acres. 


Pursuant  to  the  provisions  of  sertiun 
313(g)  of  the  Act,  a  natione;  acrtvige 
factor  of  0,70  is  dwterrr.inwa  b\  d.v  ;ri,ni, 
liie  national  acreajje  ailotm'^nt  to:  '■:e 
1993  marketing  vw-r.  h^s  a  nauonai 
reserve  of  3,50  acres,  bv  '..e  total  of  1993 
prvi'icnarv  farni  Rrrha^p  eilotments 
(pre'i  .'JUS  year  s  aUotnien's).  The 
preliminary  farm  acreage  allotments 
reflect  the  fa:  tors  specified  in  section 
313(g)  of  the  .Act  for  apportioning  the 
national  acreage  allotment,  less  the 
national  reserve,  to  old  farms, 

(2)  Fire-Cured  (Types  22-23)  Tobacco 

The  yearly  average  quantity  of  fire- 

;;.:red  (types  22-23)  tobacco  produced 
m  the  United  States  which  is  estimated 
to  have  been  consumed  in  the  United 
.States  during  the  10  years  preceding  the 
1  ■i'^j2  marketing  year  was  approximately 
1.''  3  million  pounds.  The  average 
annual  quantity  of  fire-cured  (types  22- 
23)  tobacco  produced  in  the  United 
States  and  exported  du.nng  the  10 
marketing  ye.ar8  preceding  the  1992 
marketing  year  was  17,3  million  pounds 
ifarm  sales  weight  basis).  Dom.estic  use 
has  t'-ended  upward  recently  while 
exports  have  trended  downward,  A 
normal  year's  domestic  consumption 
has  for  that  reason  h<>en  determined  to 
be  210  million  pounds  and  a  normal 
year  s  exports  have  been  determined  to 
be  16  7  miUion  pounds  Application  of 
the  formula  prescribed  hv  section 
301fb)(14)(Bi  of  the  Act  results  In  a 
reserve  supply  level  of  69  6  million 
pounds 

Manufactu.-ers  and  dealers  .'eported 
stocks  of  fire-cured  (tvpes  22-23) 
tobacco  held  on  OctoW  1. 1992,  of  61,6 
million  pounds.  The  1992  fire-cured 
it  vpes  22-23)  crop  is  estimated  to  be 
32  4  million  pounds.  Therefore,  the  total 
supply  of  fire-cured  (types  22-23) 
tobacco  for  the  marketing  year 
beginning  Octo'ber  1,  1992,  is  94.0 
million  pounds.  EKiring  the  1992-93 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
35.0  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  59.0  million  pounds  at  the 
beginning  of  the  1993  marketing  year  is 
obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1993,  is  30,6 
million  pounds.  This  represents  the 
quantity  of  fire-cured  (types  22-23) 
tobacco  which  may  be  marketed  that 
will  make  available  during  the  1993 
marketing  year  a  supply  equal  to  the 
reserve  supply  level,  Over  95  percent  of 
*'  -^  announced  nat:cnal  marketing  quota 
;,s  expected  lo  be  pr;xluc»d  in  the 
ehsen.ce  of  adjustments. 


Accordingly,  it  has  Let  n  determined 
that  a  national  marketing  quota  for  the 
1993  marketingyear  of  31.8  million 
pounds  is  necessary  to  make  available 
production  of  30.6  milhon  poimds.  In 
accordance  with  section  312(b)  of  the 
Act,  it  has  been  further  determined  that 
the  1993  national  marketing  quota  must 
be  increased  by  20  percent  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1993  marketing  year  of 
38.2  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  dividing  the  1993  national 
marketing  quota  of  38.2  million  pounds 
by  the  1988-92,  5-year  national  average 
yield  of  2.259  pounds  per  acre  results  in 
a  1993  national  acreage  allotment  of 
16.910.14  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  1.07  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1993  marketing  year,  less  a  national 
reserve  of  64  acres,  by  the  total  of  1993 
preliminary  farm  acreage  allotments. 
The  preliminary  farm  acreage  allotments 
reflect  the  factors  8p>ecified  in  section 
313(g)  of  the  Act  for  apportioning  the 
national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(3)  Dark  Air-Cured  (Types  35-36) 
Tobacco 

The  yearly  average  quantity  of  dark 
air-cured  (types  35-36)  tobacco 
produced  in  the  United  States  which  is 
estimated  to  have  been  consumed  in  the 
United  States  during  the  10  marketing 
years  preceding  the  1992-93  marketing 
year  was  approximately  11.2  million 
pounds.  The  average  annual  quantity  of 
dark  air-cured  (types  35-36)  tobacco 
produced  in  the  United  States  and 
exported  from  the  United  States  during 
the  10  marketing  years  preceding  the 
1992  marketing  year  was  1.9  miUion 
pounds  (farm  sales  weight  basis).  Both 
domestic  use  and  exports  have  trended 
downward.  Accordingly,  a  normal 
year's  domestic  consumption  has  been 
determined  to  be  10,0  milhon  pounds 
and  a  normal  year's  exports  have  been 
determined  to  be  1.5  million  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b)(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  31.5 
million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  dark  air-cured  (types  35-36) 
tobacco  held  on  October  1. 1992,  of  23.5 
milhon  pounds.  The  1992  dark  air- 
cured  (types  35-36)  tobacco  crop  is 
estimated  to  be  10.0  million  pounds. 
Therefore,  the  total  supply  of  dark  air- 
cured  {tyi>es  35-36)  tobacco  for  the  1992 
marketing  year  is  33.5  miUion  p>ounds 
During  the  1992  marketing  year,  it  is 
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estimated  that  disappearance  will  total 
approximately  10.5  million  pounds  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  23.0  million 
pounds  at  the  beginning  of  the  1992 
marketing  year  is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1.  1993,  is  8  5 
million  pounds.  This  represents  the 
quantity  of  dark  air-cured  {types  35-3^- 
tobacco  which  may  be  marketed  whi  ,.h 
will  make  available  during  such 
marketing  year  a  supply  equal  lo  the 
reser/e  supply  level. 

Around  90  percent  of  tiie  announced 
national  marketing  quota  i.s  expected  to 
be  produced  in  the  absence  of 
producli\'ity  adjustments.  Accordingly, 
it  has  been  determined  that  a  national 
marketing  quota  of  9  3  million  pounds 
is  necessary  to  make  available 
production  of  8  5  million  pounds  In 
accordance  with  section  SlZfb)  of  the 
Act,  It  has  been  Farther  determined  that 
the  1993  national  marketint^  quota  must 
be  incrpased  by  20  percent  in  order  to 
avoid  undue  restridion  of  marketinss 
This  results  m  a  national  marketing 
quota  for  the  1993  marketing  vear  of 
11  16  m.iliion  pounds 

In  accordance  with  section  313(g)  of 
the  Act,  dividing  the  1993  national 
marketing  quota  of  11  15  million 
pounds  by  the  1988-92,  5-year  average 
yield  of  2,101  pounds  per  acre  results  in 
a  1993  national  acj-eage  allotment  of 
5.311  76  acres. 

Pursuant  to  the  provisions  of  section 
313(^1  of  the  Act,  a  national  acreage 
faclor  of  1  0  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1993  marketing  year,  less  a  national 
reserve  of  29  0  acres,  by  the  total  of  1993 
preliminary  farm  acreage  allotments. 
The  prelim.marv'  farm  acreage  allotments 
reHect  the  factors  specified  in  section 
313tg)  of  the  Act  for  apportioning  the 
national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(41  Virginia  Sun-Cured  (Type  37) 

Tobacco 

The  yearly  average  quantity  of 
V'l.-gmia  sun-cured  (type  37)  tobacco 
prodiiced  in  the  United  States  which  is 
estim.ated  to  have  been  consumed  in  the 
United  States  during  the  10  marketing 
years  preceding  the  1992-93  marketing 
year  was  approxim.ately  25G,CH'30 
pounds.  The  average  annual  quantity 
produced  in  the  United  States  and 
exported  during  the  same  period  was 
approximately  140,000  pounds  (farm. 
sales  weight  basis).  Domestic  use  has 
shovvm  a  sharp  downward  trend,  and 
exports  have  showm  a  moderate 
downward  trend,  Accordingly,  a 
quantity  of  130,000  pounds  has  been 


determined  to  be  a  normal  year's 
domestic  consumption  and  a  quantity  of 
70,000  pounds  has  been  determined  to 
be  a  normal  year's  exports.  Application 
of  the  formula  presc;ribed  by  section 
3Clfb)ll4){B)  of  the  Act  results  in  a 
reserve  supply  level  of  497,000  pounds 

Manufadurers  and  dealers  reported 
stocks  of  Virginia  sun-cured  (type  37) 
tobacco  held  on  October  1,  1992.  of 
410,000  pounds  The  1992  Virginia  sun- 
Ci.red  (type  37]  tobacxo  crop  is 
estimated  to  be  130.000  pounds 
Therefore,  the  total  supply  of  Virginia 
sun-caired  (type  37)  tobacco  for  the  1992 
marketing  year  is  540,000  pounds. 
Dunng  the  1992  marketing  year,  it  is 
estimated  that  disappearance  will  total 
approxuT.ateiy  150.000  pounds.  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  390,000 
pounds  at  the  beginning  of  the  1993 
m.^rketmg  year  is  obtained. 

The  difterencp  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  0<,tober  1,  1993,  is  107.000 
pounds.  This  represents  the  quantity  of 
Virginia  sun-cured  (type  37]  tobacco 
which  may  be  marketed  that  will  make 
available  during  such  marketing  year  a 
supply  equal  to  the  reserve  supply  level 
Around  80  percent  of  the  announced 
national  marketing  quota  is  expected  to 
be  produced  in  tlie  absence  of 
productivity  adjustments.  Accordingly, 
it  has  been  determined  that  a  national 
marketing  quota  of  128.000  pounds  is 
necessary  to  make  available  production 
of  107.000  pounds  Accordingly,  the 
national  marketing  quota  for  the  1993 
marketing  year  is  128.000  pounds 

In  accoraance  with  seclion  31 3(g)  of 
the  Act,  dividing  the  1993  national 
marketing  quota  of  128.000  pounds  bv 
the  1988-92,  5-year  national  yield  of 
1.290  pounds  per  acre  results  in  a  1993 
national  acreage  allotment  of  99  22 
acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  0.80  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1993  marketing  year.  less  a  national 
reserve  of  0.34  acre,  by  the  total  of  the 
1993  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  refleci  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 

(5)  Cigar-Filler  and  Binder  (Types  42-44 
and  53-55)  Tobacco 

The  yearly  average  quantity  of  cigar- 
filler  and  binder  (types  42^4  and  53- 
55)  tobacco  produced  in  the  United 
States  which  is  estimated  to  have  been 
consumed  in  the  United  States  dunng 


thb  10  years  preceding  the  1992 
marketing  year  was  approximately  18  3 
million  pounds.  The  average  annual 
quantity  of  cigar-filler  and  binder  (types 
42-44  and  53-55)  tobacco  produced  in 
the  United  States  and  exported  from  the 
United  States  during  the  10  marketing 
years  preceding  the  1992  marketing  year 
was  very  small.  Domestic  use  has 
trended  downward  and  exports  are 
almost  nonexistent  Accordingly,  a 
normal  year's  domestic  consumption 
has  been  established  at  13  0  million 
pounds  while  a  norma!  year's  export  has 
been  established  at  zero  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b)(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  s:'  6 
million  pounds. 

Manufacturers  and  dealers  report 
stocks  of  cigar-filler  and  binder  (types 
42-44  and  53-55)  tobacco  held  on 
October  1,  1992,  of  28.5  million  pounds. 
The  1992  cigar-filler  and  binder  crop  is 
estimated  to  be  12.4  million  pounds. 
Therefore,  the  total  supply  of  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco  for  the  1992  marketing  year  is 
40.9  million  pounds.  During  the  1992 
marketing  year,  it  is  estimated  that 
disappearance  will  total  about  13  0 
million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  27  9  million  pounds  at  the 
beginning  of  the  1993  marketing  year  is 
obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1,  1993,  is  9  7 
million  pounds.  This  represents  the 
quantity  of  cigar-fiiler  and  binder 
tobacco  which  may  be  marketed  that 
will  make  available  during  such 
marketing  year  a  supply  equal  to  the 
reserve  supply  level.  Slightly  more  than 
80  percent  of  the  announced  national 
marketing  quota  may  be  produced. 
Accordingly,  it  has  been  determined 
that  a  1993-94  national  marketing  quota 
of  11.7  million  pounds  is  necessary  to 
make  available  production  of  9.7 
million  pounds.  In  accordance  with 
section  312fb)  of  the  Act,  it  has  been 
further  determined  that  the  1993 
national  marketing  quota  must  be 
increased  by  20  percent  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1993  marketing  year  of 
14  0  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  dividing  the  1993  national 
marketing  quota  of  14.0  million  pounds 
by  the  198&-92,  5-year  national  average 
yield  of  1,932  pounds  per  acre  results  in 
a  1993  national  acreage  allotment  of 
7,246.38  acres. 

Pursuant  to  the  provisions  of  section 
313(g).  a  national  factor  of  0.70  is 
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determined  bv  dividing  the  national 
a.  reage  allotment  for  the  1993 
markfitirif;  year,  less  a  national  reserve  r:'f 
1,250  a':ros.  by  the  total  of  the  1993 
prt^.iminar,-  fann  acreage  allotments 
The  preliminary  farm  acreage  allotments 
rf>n*^.  t  thr^  fariors  specified  in  section 
'W^'fi,:  for  fippc'ric^ninp  the  national 
a(,r-ea)air'  eiln'mf^:;'   Ki;'S  'he  national 
rs-'servp,  !:i  nld  !,i,rTri4 

(6;  Ci^ar-Fuier  (Type  ■^hl  Ti.hacco 

There  is  no  demand  fcr  sagar  f;Lf-r 
(type  46)  tobacco.  Accordingly,  the 


State 


Cigar-filler  ar><-' 

Minnesota  

Ohio  

Wisconsin  

Cigar-fiOer  tobacco: 

Puerto  Rico  ... 


3«f  totacco: 


reserve  supply  level  is  zero.  The 
estimated  carryover  (at  the  start  of  MY 
93)  is  1  6  million  pounds. 

Because  the  estimated  carryover 
HX{  eeds  the  reserve  supply  level,  the 
quann'v  of  iohfi.r:  c  which  maybe 
marketed  d  in  ,;  MY  1993  and  the  1993 
arrea:^^  bVivattk-].'  are  both  zero. 

(7)  P-iercndi.n^  Results  for  Cigar-Filler 
and  Binder  [Types  42-44  and  53-55) 
and  Cigar-Filler  (Type  46)  Tobaccos 

.Marketing  quotas  shall  be  in  effect  for 

the  1993  marketing  year  for  cigar-filler 


and  binder  (t. :  *  ■■  4.:  44  and  53—55)  and 
cigar-filler  (type  4b;  lat^ccos.  In  a 
referendum  held  March  22-25, 1993, 
82.6  percent  of  producers  of  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco  voted  in  favor  of  marketing 
quotas.  In  a  separate  referendum  held 
March  24, 1993,  100.0  percent  of  cigar- 
filler  (type  46}  tobacco  producers  voted 
in  favor  of  marketing  quotas. 

The  following  is  a  summary  of  the 
results  of  the  separate  referenda: 


Total  votes 


18 

81 

1.574 

9 


Yes  votes 


8 

38 

1.336 

9 


No  votes 


10 

42 

238 


Percent  yes 
votes 


44.4 

481 
64.4 

100.0 


I  ist  of  Subjects  in  7  CFR  Pari  723 

Acreage  aiiotinents.  Marketing  quotas, 
P>>naltU'S.  Reporting  and  re(  ordktwp.ng 
requirements,  Tobat  ro 

Accordingly,  7  CFR  part  723  is 
amended  as  follovs<; 

PART  723— TOBACCO 

1  The  authority  citation  for  7  CFR 

part  723  continues  to  -e.id  ss  fo;'r,avt; 

Authority:  7  U.S.C  I.t:       i     1314, 
1314-1,  1314c.  1314d,i:iU;    lH4h   1315, 
1316,  1363.  1372-75,1377-1379.  1421 
1445-1. and  1445-2 

2.  Sections  721  113  through  723.1  ;8 
are  added  to  read  as  fo'l'iows 

§723.113     Fir#-cur»d  (typ«  21)  tobacco. 
The  1993-crop  national  mariceling 
quota  is  1.975  million  pounds. 

S  723.1 1 4     R,-e-cur9<i  (types  22-23) 
tobacco. 

The  1993-crop  national  marketing 
quota  is  38.2  million  pounds. 

$ 723  1 1 5     Dark  air-curecj  !typ««  3S--36; 
tobacco. 

Thy  1993crop  nat.onal  marketing 
quota  is  11.16  million  pounds. 

§723.116    Sun-cured  (typ«  37)  tobacco 
The  19'V3-crop  national  marketing 
factor  is  123,000  pounds 

§723  117    Cigar-filler  and  bind«'  (fyp««  42- 
44  and  53-55)  tobacco. 

The  1993-crop  natio'iai  ira,'>.eling 
quota  is  14  milHon  po,:md  ■, 

§723.118    Cigar-tilter  (type  4€)  tobacco. 

Tho  1993-crop  national  -oarketing 

quota  is  zero  pounds. 


'-  i- -  d  at  Washington,  DC,  on  July  1, 1993. 
Brwce  R.  Weber. 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  93-16304  Filed  7-8-93;  8;45  am] 

BtLU»#a  coo*  MiO-^Dft-e 


7  CFR  Part  723 

Commodity  Credit  Ccrporgtior 

7  CFR  Pan  1464 

RiN  O560^'AC&O 

1993  Marketing  Quota  and  Prt,::e 
Support  for  Buriey  Tobecco 

AGENCIES:  Agncuii urai  biaUilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation  (USDA). 
ACTlOW:  Final  rule. 

SUMMARY:  The  purpose  of  this  rule  is  to 

1     1  *\  determinations  made  by  the 
s.>  'i'- 1.-^'  of  Agriculture  (Secretary)  with 
o-  ptjcl  to  the  1993  crop  of  buriey 
'   bacco.  In  accordance  with  the 
Agricultural  Adjustment  Act  of  1938 
(1938  Act),  as  amended,  the  Secretary 
determined  the  1993  marketing  quota 
for  buriey  tobacco  to  be  603.0  million 
pounds.  In  accordance  with  the 
Agricultural  Act  of  1949  (1949  Act),  as 
amended,  the  Secretary  determined  the 
1 993  price  support  level  to  be  168.3 
i.ents  per  pound. 

EFFECTIVE  DATE:  January  29  1993. 
FOR  FURTHER  INFORMA^HOf  COS" ACT: 
Kot>-rt  L.  Tart:,zv   A^n, ■■■..,•  .,'al 
E(,  oocifnist,  TouacLC  a^id  j'eunuts 
Ai\a'-;',i'^  Division,  Agricultural 
S'lhiiziinun  end  Conservation  Service 


(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  3736.  South 
Building,  P.O.  Box  2415.  Washington, 
DC  200"! ■^   ''^'"^   ?'^?   ^20-8839. 

SOPPLEM E  N  *  c  •  N  J  u hmatkdn: 

Executi'i,  <•  f  '.';'»'!  i»291  and 
Depoi    it  I  '«i  Regulation  1512-1 

This  final  rule  has  been  reviewed 
urder  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  "nonmajor."  The 
matters  under  consideration  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  Major  increases  in  costs  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Fina!  Riculatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
imp>act  of  implementing  each  option  is 
available  on  request  from  Robert  L. 
Tarczy. 

Executive  Order  12778 

The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778, 
Civil  Justice  Reform.  The  provisions  of 
this  rule  do  not  preempt  State  laws,  are 
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not  retroactive,  and  do  not  invnivH 
administrative  appeals 

Federal  AMwtance  Program 

The  title  and  number  of  the  Federal 
.A  ssistance  Program,  as  found  in  the 
Cdtalnv;  of  Federal  Domestic  Assistance, 
to  which  this  rale  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  .^^t 

It  h^s  bt>t^n  determined  that  the 
Rf*giiiator>'  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
,ASCS  nor  the  Commodity  Credit 
Corporation  (CCC)  is  required  by  5 
U.S.C.  553  or  any  provision  of  law  to 
publish  a  notice  of  proposed  rjlemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Executive  Order  12372 

This  HtiMtv  s  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requ.rfs  intergovernmental 
consultation  with  State  and  local 
officials  See  me  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  PR 
29115  (June  24,  1983), 

Paperwork  Reduction  Act 
Requirements 

The  arriendriiants  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  any  new  or  revised 
information  coiiectioi  requirements  that 
requirn  clearance  throui<h  the  Office  of 
Managprr:ent  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35. 
The  information  collection  requirements 
contained  in  the  current  regulations  at 
7  CFR  parts  723  and  1464  have  been 
approved  through  Augus'  11.  1995.  by 
the  Office  of  .Management  and  Budget 
under  the  provisions  of  44  U  SC. 
chapter  35.  and  assigned  OMB  No 
0560—0058  Public  reporting  burocn  f.;r 
these  colltKrlions  is  estimated  to  average 
7  n^.inutes  p^r  response,  inciudii.g  Ine 
time  for  reviewing  instructions, 
searching  existing  data  soun^es. 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
information  collection  ref/jirements, 
including  suggestions  for  reducing  the 
burden,  to  '.he  Depa'^.m^^n:  of 
Agriculture,  Clearance  Officer,  OIKM, 
room  404  VV  Washington,  DC  20250; 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(OMB  No  0560-0058!  Washington.  DC 
20503. 


UMI 


Sttttutor?  Background 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  1938  Act,  as  amended, 
and  the  1949  Act.  as  amended  On 
January  29.  1993.  the  Secretary 
announced  the  national  maricetini^  quota 
for  the  1993  crop  of  hurley  tobacco,  the 
price  support  level  was  announced  on 
April  15.  1993 

Marketing  Quota 

Section  319(c)(3)(A)(B)  of  the  1938 
Act  provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
burley  tobacco  is  the  quantity  of  such 
tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  burley 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U,S.  auction  markets  or 
firom  producers,  (2)  the  average  quantity 
exported  annually  from  the  U.S.  during 
the  three  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any.  that  the  Se<retary, 
in  the  Secretary's  discretion,  determines 
necessary  to  adjust  loan  stocks  to  the 
reserve  stock  level. 

However,  any  downward  adjustment 
in  such  loan  inventories  may  not  exceed 
the  greater  of  35  million  pounds  or  50 
percent  of  the  amount  which  the  loan 
inventories  exceed  the  reserve  stock 
level. 

Section  319(c)(3)(C)  further  provides 
that,  with  respect  to  the  1990  through 
1993  marketing  years,  any  reduction  in 
the  national  marketing  quota  being 
determined  shall  not  exceed  10  percent 
of  the  previous  year's  national 
marketing  quota.  The  reserve  stock  level 
is  defined  in  section  301(b)(14)(D)  of  the 
1938  Act  as  the  greater  of  50  million 
pounds  or  15  percent  of  the  national 
marketing  quota  for  burley  tobacco  for 
the  marketing  year  immediately 
preceding  the  marketing  year  for  which 
the  level  is  being  determined. 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  Lhe 
Secretary  a  statement  of  purchase 
intentions  for  the  1993  crop  of  burley 
tobacco  by  January  15. 1993.  Six  such 
manufacturers  were  required  to  submit 
such  a  statement  for  the  1993  cop  and 
the  total  of  their  intended  purchases  for 
the  1993  crop  is  361.0  million  pounds 
The  three-year  average  of  exports  is 
205.8  million  pounds. 

The  national  marketing  quota  for  the 
1992  crop  year  was  726  0  m.iilion 
pounds  (57  FR  43178).  Thus,  in 
accordance  %vith  section  (b)(14l(D),  the 


reserve  stock  level  for  u.se  in 
determining  the  1993  marketing  qtiota 
for  burley  tobacco  is  100  5  m.ilhon 
pounds. 

As  of  January  15,  1993,  the 
Associations  had  in  their  inventory 
192  5  million  pounds  of  bi'r]«y  tobacco 
(excluding  pre-1985  strj<:ks  commuted 
to  be  purchased  by  manufacturers  and 
covered  by  deferred  sales]  Accordingly, 
since  the  adjustment  to  maintain  loan 
stocks  at  the  reserve  stock  level 
exceeded  70  million  pounds,  half  of  the 
excess  amount  was  used  in  the  quota 
calculation. 

Accordingly,  the  reserve  stock  level 
for  1993  shall  be  minus  46  million 
pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1993-94  marketing 
year  is  520.8  million  pounds,  or  22.3 
percent  below  1992's  quota  level. 
However,  section  319(ci(3){Cj  r,<}uires 
that  any  reduction  in  the  national 
marketing  quota  being  determined  shall 
not  e.xceed  10  percent  of  the  previous 
year's  national  marketing  quota. 
Accordingly,  the  nationn!  m.aiketi.-.g 
quota  for  the  marketing  year  beginning 
October  1,  1993,  for  burley  tobacco  is 
603  0  million  pounds 

In  accordance  with  section  319(c)  of 
the  1938  .\ct,  the  Secretary  is  authorized 
to  establish  a  national  reserve  fr:m.  the 
national  quota  in  an  amount  equivalent 
to  not  more  than  1  percent  of  the 
national  quota  for  the  purpose  of 
making  corrections  in  farm  quotes 
adjusting  for  inequities,  and  for 
establishing  quotas  for  new  farms.  The 
Secretary  has  determined  tnat  a  national 
reserve  for  the  1993  crop  of  burley 
tobacco  of  1,851,019  pounds  i.s  adequate 
for  these  purposes.  In  setting  fai-m 
quotas  for  the  1993  burley  crop,  it  was 
also  determined  based  on  past  practice 
that  a  factor  of  90  0  percent  would  be 
used  to  adjust  preliminary  fa-m  quotas 
to  reach  the  national  poundage  quota. 

Pnce  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect. 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  1993  crop  of 
burley  tobacco,  the  level  of  support  is 
determined  m  accordance  with  sections 
106(d)  and  (f)  ot  the  1949  Act.  Section 
106(f)(7)fA)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  1993 
crop  of  burley  tobacco  shall  be; 

(1)  The  level,  in  cents  per  pound,  at 
^Ahich  the  1992  crop  of  burley  tobaccx) 
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was  supported,  plus  or  minus, 
respectively, 

(2)  An  aajustment  of  not  less  than  f,' 
percent  nor  more  than  100  perc;ent  of 
tlie  total,  as  determined  by  the  Secre*?"-)' 
after  taking  into  consideration  the 
supply  of  the  kind  of  tohacro  in\o.\'9(i 
in  relation  to  demand,  cf 

(A)  66.7  percent  of  the  annount  by 

which: 

(I)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
detennined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  detennination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
.r;  such  period,  is  greater  or  ",e<  s  than: 

(n]  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketir.g  y«ar  prior  to 
the  raarketir,:^  year  f-  r  which  the 
detennination  is  being  mad«,  excludnig 
thb  year  in  which  the  average  price  wa5 
the  highest  and  the  year  in  which  the 
avproge  price  was  the  lowest  m  such 
period,  and 

[Ti]  33,3  percent  of  the  change, 
expressed  as  a  cost  pe:  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
tobacco  producers  from  January  1  to 
December  31  cf  tlie  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made 

The  difference  between  the  two  5  yeur 
averages  [i.e.,  the  difference  between  [Ai 
(I)  and  (IT))  is  6.0  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31,  1992,  is  3  7 
cents  per  pound.  Applying  these 
components  to  the  pnce  support 
formula  (6.0  cents  per  pound,  two-thirds 
weight;  3,7  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  5  2 
cents  per  pound.  As  indicated,  section 
106  provides  that  the  Secretary  may,  on 
the  basis  of  supply  and  demand 
conditions,  limit  the  change  m  the  pnce 
support  level  to  no  less  than  65  percent 
of  that  amount.  In  order  to  remain 
competitive  in  foreign  and  domestic 
markets,  the  Secretary  used  his 
discretion  to  limit  the  increase  to  65 
percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1993  crop  of 
burley  tobacco  will  be  supported  at 
168,3  cents  per  pound,  3.4  cents  higher 
than  in  1992. 


List  of  Subjects 

7  CFR  Part  723 

Acreage  aliot.Tie;  ;s  Marketing  quotas, 
Penalties.  Rei  ;r  r ,;  a : i d  recordkeeping 

rr-qiii  rem  ecus  T:V:.&v.co. 

-CFH  F^ri  i4h4 

Loan  programs-agriculture,  Price 
support  prou^ams.  Tobacco, 
U,-  'i,'f^ri',.,!uS»'--;, 

,*.:  f  i:-;rfi.ng;y,  7  CFR  parts  723  and 
14^4  a^p  amended  as  follows: 

PART  723— TOBACCO 

:i   "I  h<:  suthority  citation  for  7  CFR 
par*    zi    ontinues  to  read  as  follows: 

Aalhonty:  7  U,S.C  1301, 1311-1314, 1314- 
1. 1314c.  1314d,  1314f,  1314h.  1315, 1316. 
1363. 1372-75, 1377-1379, 1421, 1445-1, 
and  1445-2. 

■  2.  Section  723.112  is  added  to  read  as 
follows: 

{723.112    BuH«y(typ«  31)  tobacco. 

The  199 3 -crop  national  marketing 
quota  is  603.0  million  pounds. 

PART  1464— TOBACCO 

3  The  authority  citation  for  7  CFR 

;  art  1 464  continues  to  read  as  follows: 

.\uthority:  7  U.S.C.  1441. 1445, 1445-1, 
-i42t   ar.i  1423: 15  U.S.C  714b  and  714c 

4  StH  til  n  1464  19  is  added  to  read  as 

fi.jiiows 

§1464.19     Burtey  (typ*  Ti  tobacco. 

The  1953-ir:rcp  liduaiiai  i;rice  support 
level  IS  168  3  rpts  per  pound. 

Signed  at  Was.^ir.gton,  E)C,  on  July  1. 1993. 
BrucB  R  Weber 

Acting  Adminiitnjior.  Agricultural 
Stahihzat)on  and  Conservation  Service  and 
Expcutjve  Vice  President,  Commodity  Credit 
Co!j)on3tion. 
;TR  CkK-.  9.-- 16303  Filed  7-8-93;  8:45  ami 
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Agricultural  Marketing  Serwica  * 

7  CFR  Pari  1108 
rDA-92-36) 

Milk  In  the  Central  Arkan&as  Marketing 
Area;  Termination  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agncui*'„irai,  Marketing  Service, 

USDA, 

ACTION:  Termination  of  r;n»» 

SUMfcURV:  This  edion  tern;, r.ates certain 
provisions  of  the  Central  ArKan<:as 
order.  The  action  terminates  l,r.e  ■h,dse- 
excess  plan  which  was  designed  to 
encourage  a  ievehng  of  seasonal 


production.  The  termination  was 
requested  by  Associated  Milk 
Producers,  Lie.  (AMPI),  a  cooperative 
association  that  represents  a  majority  of 
producers  who  supply  milk  for  the 
market.  An  evaluation  of  data,  views, 
arguments,  and  other  pertinent 
information  disclosed  that  none  of  the 
cooperatives  representing  producers 
pooled  under  the  Central  Arkansas 
order  are  paying  these  producers 
according  to  the  base-excess  plan.  As  a 
result,  it  is  concluded  that  the  base- 
excess  plan  for  the  Central  Arkansas 
market  should  be  terminated  because  it 
is  not  being  utilized  and  because  its 
termination  is  favored  by  cooperative 
associations  that  represent  a  substantial 
majority  of  the  producers  who  supply 
the  market. 

f. :  Cf  c  1,  t    *  te:  August  1, 1993. 
FOR  FU  '^    r  "  ^PCRMATION  CONTACT:  John 
F.  Bortv        ^1    meting  Specialist, 
USDA/AMS/Dairy  Division,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  (202)  690- 
1366 

SUPPLEMEHiAny  iNFORiiUTKM:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Termination: 
Issued  October  26. 1992;  published 
October  29, 1992  (57  FR  49025). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  will  lessen  the  regulatory 
impact  of  the  order  on  dairy  farmers 
who  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  termination  rule  has  been 
reviewed  by  the  Department  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  final  action  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
Upon  adoption,  this  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
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with  the  Secretary  i  petition  rtating  that 
the  order,  any  provision*  of  the  order, 
or  any  obligation  imposed  In  connecUor. 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modiflcation  of  an 
order  or  to  be  exempted  from  the  order 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entiT  of  the  ruling. 

This  order  of  termination  is  issued 
pursuant  to  the  provijiions  of  the 
Agricultural  Marketing  Agreement  Art 
of  1937,  as  amended  (7  U.S.C  601-674), 
and  of  the  order  regulating  the  handhng 
of  milk  in  the  Central  Arkansas 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
October  29,  1992  (57  FR  49025] 
concerning  a  proposed  termination  of 
certain  provisions  of  the  order 
Interested  parties  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policv  of  the  Act. 

1.  In  §  1108,32a)](l)(ii),  the  words 
"including,  for  the  months  of  March 
through  JuJiv  the  pounds  of  base  milk" 

2,  In  the  lieadmg  of  §1108  61,  the 
words  "and  uniform  prices  for  base  and 
excess  milk", 

3.  In  §  1108  61(a),  the  words  "for  earh 
month",  "of  the",  the  "s"  from  the  word 
months;  and  "of  August  through 
February". 

4,  In  §  1108  61(a)(6),  the  words  "of 
August  through  February" 

5  In  §  1108.61.  paragraph  (b)  in  its 
entirety 

6,  In  §1108,73la)(2)  the  words  "or 
base  milk  and  excess  milk  " 

7  In  §  1108  73(c)(2),  paragraph  (ii)  in 
its  entirety 

8,  In  §  1108  75(a).  the  words  "and 
uniform  price  for  base  milk" 

9  Sections  1108.90  through  1108.96. 

Statement  of  Consideration 

This  action  terminates  the  base-excess 
plan  for  paying  producers  for  their  miik 
under  the  Central  Arkansas  order.  The 
base-excess  plan  is  a  seasonal  pricing 
plan  which  is  intended  to  relate  a 
producer's  individual  payment  more 


directly  to  that  producer't  seasonal 
patterns  of  delivery.  Currently,  none  of 
the  cooperative  associations  marketing 
milk  under  the  Central  Arkansas  order 
are  paying  their  producers  the  base  and 
exce.'js  milk  prices  This  is  permissible 
since  cooperatives  are  allowed  by  law  to 
reblend  the  order  proceeds  among  their 
members  in  any  way  they  wish.  Since 
the  base-excess  plan  provisions  of  the 
order  are  not  being  utilized  to  level 
seasonal  production,  they  should  be 
terminated. 

The  termination  of  the  base-excess 
plan  was  requested  by  Associated  Milk 
Producers,  Inc,  (AMPI).  a  cooperative 
association  which  represents  a  large 
percentage  of  the  producers  who  supply 
the  Central  Arkan,sas  milk  market.  AMPI 
indicated  in  its  initial  request  that  the 
base-excess  plan  was  a  joint  plan  for 
both  the  Memphis,  Tennessee,  and  the 
Central  Arkansas  orders.  The 
cooperative  stated  that  with  the 
scheduled  termination  of  the  Memphis 
order,  there  would  be  no  additional 
orders  included  In  the  Central  Arkansas 
base-excess  plan  and  requested  that  the 
plan  l-m  terminated.  Interested  parlies 
were  invited  to  submit  comments 
regarding  uhe  proposed  termination. 
Three  cooperative  associations, 
including  AMPI,  and  a  large  number  of 
Individual  dairy  farmers  responded. 

In  its  comments  filed  In  support  of  the 
termination.  AMPI  reiterated  the  fact 
that  the  h>ase-excess  plan  would  no 
longer  be  an  interorcier  plan  upon  the 
termination  of  the  Memphis  order 
AMPI  hmher  stated  that  producers 
associated  with  the  Memphis  order 
prior  to  its  s<JieduIed  termination  may 
not  be  pooled  on  the  Central  Arkansas 
order  and  thus  would  not  be  able  to 
buiid  a  base  under  the  order.  Finally, 
AMPI  stated  that  none  of  the 
cooperatives  pooled  on  the  Central 
.\rkansds  order  have  been  paying 
producers  according  to  the  base-excess 
plan.  Mid-Amenca  Dairymen,  Inc.,  also 
filed  comments  in  support  of  the 
termination.  Together  these  two 
cooperatives  represent  88  percent  of  the 
producers  and  approximately  85  percent 
of  the  total  pounds  of  milk  pooled  in  the 
Central  Arkansas  market. 

Comments  in  opposition  to  the 
termination  were  filed  by  the  Arkansas 
Dairy  Cooperative  Association  (ADCA) 
and  by  over  85  individual  dairy  farmers, 
a  large  perf»ntage  of  whom  are  ADCA 
members  ADCA  stated  that  the  base- 
excess  plan  has  resulted  in  substantial 
differences  between  base  and  excess 
milk  values,  which,  they  contend, 
signals  to  producers  the  importance  of 
supplying  the  market  in  the  short- 
production  months  in  order  to 
participate  in  the  base  price  In  the  flush- 


production  months.  ADCA  argued  that 
the  base-excess  plan  cannot  be 
terminated  without  an  on-the-record 
rulemaking  hearing  because  it 
establishes  a  minimum  price  paid  to 
producers.  ADCA  further  argued  that 
the  termination  of  the  plan  would  result 
in  larger  volumes  of  milk  being 
associated  with  the  Central  Arkansas 
order.  Finally.  ADCA  contested  that  the 
scheduled  termination  of  the  Memphis 
order  was  not  a  substantial  reason  to 
terminate  the  Central  Arkansas  base- 
excess  plan. 

AlOiough  the  base-excess  provisions 
of  the  Central  Arkan.sas  order  were  part 
of  an  interorder  base-excess  plan  which 
included  the  Fort  S.mith,  Arkansas, 
order,  which  was  merged  into  the 
Southwest  Plains  order  May  1, 1987, 
and  the  Memphis  order,  which  was 
scheduled  to  be  terminated  December  1, 
1992.  but  has  been  delayed  due  to  a 
Temporary  Restraining  Order  issued  by 
a  federal  judge  in  the  US.  District  Court 
for  the  Western  District  of  Tennessee, 
the  nonexistence  of  these  orders  is  not 
a  sufficient  reason  for  terminating  the 
base-excess  plan.  In  addition,  the 
concern  addressed  by  the  proponent  as 
to  where  producers  would  be  pooled 
after  the  termination  of  the  Memphis 
order  is  irrelevant  to  the  term.ination  of 
the  base-excess  plan.  The  point 
addressed  by  the  proponents  tliat  none 
of  the  cooperative  associations  are 
paying  producers  according  to  the  base- 
excess  plan  is,  however,  a  sufficient 
basis  for  the  termination  of  tlie  plan. 

The  purpose  of  the  plan  is  to 
encourage  a  leveling  of  seasonal 
production.  The  base-excess  plan 
provides  for  the  formation  of  bases  by 
producers  during  the  months  of 
September  through  January,  and  the 
payment  of  a  higher  price  on  all  base 
milk  during  the  months  of  March 
through  July  and  a  lower  pric  e  during 
these  months  on  all  milk  produced  in 
excess  of  their  base  production. 
Although  the  opponents  provide 
evidence  that  the  base-excess  plan  has 
resulted  in  an  average  difference  of 
$2.11  between  base  and  excess  milk 
values  between  March  and  July  of  1992. 
they  do  not  indicate  that  they  pay  their 
producers  according  to  these  values. 
Hence,  the  value  difference  between 
base  and  excess  milk  cannot  be  serving 
its  stated  purpose  of  leveling  seasonal 
production  variations  if  the  producers 
are  not  being  paid  accordingly- 

The  base-excess  plan  is  a  method  of 
dividing  total  revenues  among 
producers.  The  plan  has  no  effect  on 
minimum  handler  costs  under  the  order. 
The  handlers'  total  payments  with  a 
base-excess  plan  for  paying  producers 
are  identical  to  the  total  amount  wiiich 
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they  would  be  required  to  pay  for  the 

milk  at  Ihe  class  pnces.  This  procedure 
does  not  require  a  formal  rulemaking 
heanng  bwcause  the  minimum  prices  to 
handlers  are  not  affected 

The  opponent")  raised  several 
ronrems  about  the  impart  of  renjoving 
the  base-excess  plan  on  the  Class  1 
utilization  of  milk  under  the  Centra! 
Arkansas  order.  They  also  expressed 
concern  about  the  accessibility  of  the 
Texas  and  Southwest  Plains  markets  for 
Central  Arkansas  producers  These 
arguments  address  pooling  issues  whic>; 
are  immatehai  to  the  termination  of  the 
base-excess  plan.  However,  a  Central 
Arkansas  pool  distributing  plant  shifted 
regulation  to  the  Texas  order  m  fanuan' 
The  producers  supplying  this  plant  have 
earned  bases  under  the  Centra)  Arkansas 
order  which  can  be  transferred  to 
prf'ducers  still  supplying  the  market 
and  thereby  distort  the  intended  impaa 
of  the  base-excess  plan. 

A  review  of  r«levant  narkating  data 
supported  the  prcponents'  sta'ement 
that  none  of  the  cooperat-ve  asscxiafiOi.s 
representing  producers  whose  milk  is 
pooled  under  the  Central  Arkansas 
order  were  actually  paying  these 
producers  base  and  excess  prices  for 
their  milk.  Since  the  base-excess  plan  is 
not  being  utilized  by  the  cooperative 
associations  pooling  milk  under  the 
order,  the  plan  is  not  fulfilling  its 
intended  purpose  end  should  be 
terminated 

It  is  hereby  found  and  detfermined 
that  thirty  days'  notice  of  rhe  effective 
date  hereof  is  impractical,  unnecessary 
and  coptjary  to  the  public  interest  m 
that 

(a)  Tlie  termination  is  nec^s&ary  to 
reflect  current  marketing  conditions  and 
to  assure  orderiv  marketing  conditions 
m  the  marketing  area, 

(b)  This  termination  does  not  require 
of  persons  affected  substantia!  or 
extensive  preparation  pnor  to  the 
effective  date,  and 

{'.)  Notice  of  proposed  niiernaking 
was  given  interested  parties  and  they 
W6re  afforded  opportunity  to  file  written 
da'a,  views,  or  arguments  concerning 
tins  termination.  Three  cooperative 
associations  and  numerous  producers 
responded. 

Therefore,  good  c^use  exists  for 
making  this  order  effective  for  milk 
marketed  on  and  after  August  1.  199.1 

Li«t  of  Subjects  in  7  CFR  Part  1108 

Milk  marketing  orders. 
It  is  therefore  ordered  that  the 
aforesaid  provisions  of 

§  n08.32[b)(l)(ii).  the  heading  of 
§1108,61,  §1108.61fa).  §  1108  6H'a](Fl 
§1108.6l(bl.  §1108.73(a)(2i, 
§  n08.73(c)(2)(ii),  §  nOH  -5iai.  and 


§§1108.90  through  1108  96  are  her^y 
terminated  as  follows 

PART  110ft— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

'    Ttie  authority  citation  for  ~  (!FF, 

part  1108  continues  to  rued  ss  fcii'ows 

Authorit}':  Sees.  1-19  4S  St^',  ,: :   ks 
tuuended;  7  U.S.C,  f,C.-^-4 

11106.32    (AmiKKJwifl 

2.  Section  1108.32i]:,.t(  3iliij  i.s 
amended  by  removing  the  w(;rds 
"including,  for  the  month.'  of  .March 
through  July  the  pound,s  of  tM^t*  milk**. 

11108.61     IAm«^<ted) 

3  Tlie  heading  nf  SI  lOF  Fl  is 
amended  by  rerr>cv;ng  the  words  "and 
„niform  prices  far  bu.'-e  and  excess 
rTiiik". 

4  .Se{";tion  llOfi  61 'pI  ii  aT:--i''>«i  hy 
rt'nioving  the  wtjrds  '  icr  »■><»■ }   -r  ■:  :y ::  "; 
"of  the";  the  "s'   from  the  Wiirr  'T.'vi'hs 
and  "of  August  through  Ft-br. ,,!-,■%. 

5.  Section  1108,61{a;(6;  .s  ini.tnded 
by  removing  the  words  "of  August 

through  February". 

6   St-ction  1 106.61  i&  ameDded  by 
rern«\  sng  and  reserving  paragraph  (b)  in 

"■'s.  enfirety 

§1108  73    ikin^nd^a] 

7.  Section  1108.73(aX2)  is  amended 
by  removing  the  words  "or  base  milk 
and  excess  milk,". 

-  S^!  ton  j  ina '3(c)(2)  is  amended 
by  reraoviog  «■;.:  m.^.-i-ins  peraEjaph 
(ii)  in  its  entirety 

§1108  75     i  Amended] 

9  .S+^'^'tion  1  ■;■."'' r'  73 [;i,  :s  .'•..■"ended  by 
rt'inovinK  thp  wards  "and  uniform  price 

for  bfise  rri  '». 

10.  Sections  i  ivJ8.3Q  ilirough  1108.96 
are  removed. 

Dated:  )uly  1.1993. 

Fuspne  Prarwtool. 

A    .  r„   .'  Stc:-s:iiry,  Marketing  and  Inspection 

i  KK  ■ ».  v    r    1 6207  Filed  7-»-93:  8:45  am) 

m-^^jHQ  coot  uto-a-f 


Commodity  CredM  Corporation 

7  CFR  Pan  1464 

V993  Pnc«  SupfKKl'  L»vei»  tor  Firfr 
Cured  fTyp«'  ?i  i  Fire-Cured  (Typ«»  :2- 

23),  Derti  Alr-CurfHJ  (Types  3^ 36: 

Virginia  Sun-Cured  (Type  37;,,  Ctga--- 
Rtlef  nnti  Binder  (Types  42-A,4  nna  SI-'' 
55).  and  Ctgar-Flller  fTyp«  46 "i 
Tabaccot 

AGE^«cy;  Commodity  Credit  Corporation, 

USDA. 

Acnow:  Final  rule. 

SUMMABY-  This  rule  codifies  the  national 

r    I-  ^  :;  i'jrt  levels  for  the  1993  crops 
'it  s^s  t-rh,  kinds  of  tobacco.  In 
accorotiiice  \*dth  the  Aghcultuxal  Act  of 
1949.  as  amended  (the  Act),  the 
Secretary  determined  the  1993  levels  of 
support  to  be  as  follows  (in  cents  per 
pound):  Fire-cured  (type  21),  139.5;  fire- 
cured  (types  22-23),  146.4;  dark  air- 
cured  (types  35-36),  125.5;  Virginia  sun- 
cured  (type  37),  123.3;  cigar-filler  and 
binder  (types  42-44  and  53-55).  107.4; 
and  cigar-filler  (type  46).  83.4.  These 
actions  are  required  by  section  106  of 
the  Act. 
EFFEc-^vE  :.tTi  March  1. 1993. 

F  O  «■  F  Ij  R  T  H  E  Q  t  K  F  -D  «  M  *  T )  ON  CONTACT: 

f^^  >' f!   .'.,•",  iM'  I.,'  KM!  nsth  Robison, 

Tobacco  and  Peanuts  Analysis  Division 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA).  room  3739-S.  P.O.  Box  2415. 
Washington  DC  20013-2415.  or  call 
202-720-8839. 

i^utMi  Reguiiitury  imp«ict  Analysis 

A  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Mr.  Robison. 

f  \f-<";jt:VF  (,h-di',r  }  ■'Z'-':  and  Department 

£jeguialiuc  1512-1 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1, 
and  has  been  classified  as  "not  major." 
The  provisions  under  consideration  will 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  price* 
for  consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographical  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment. 
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productivity,  innovation,  the 
environment,  or  the  ability  of  United 
States-based  enterpnses  to  compete 
with  foreign-ba.sed  enterpnses  m 

domestic  or  e.xport  marnets, 

Federal  Assistance  Program 

The  title  and  num't)er  of  the  Federal 
.Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  .Assistance, 
to  wh.cti  this  pjie  applies  are. 
Commodity  Leans  and  F\irchases; 
10  051 

Executive  Order  12372 

This  proKram.'activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
v\h  r:  -'•qu..-'^';  r.'ergovemmental 
consn.tcition  wtn  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3105.  subpart  V.  published  at  48  FR 
29115  (June  24.  1983). 

Regulatory  Flexibility  .Act 

It  has  b«en  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  Rnal  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respe<:t  to  the  subject  of  this  rule. 

Executive  Order  12778 

This  r-ie  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  do  not 
preempt  State  law,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Paperwork  Reduction  .Act 

This  final  rule  does  not  require 
clearance  under  t.ne  Paperwork 
Reduction  Act  in  that  it  does  not  create 
or  impose  information  collection 
requirements  subject  to  the  provisions 
of  44  use.  chapter  35 

Statutory  Background 

This  rule  is  issued  pursuant  to  the 
pro\Tsions  of  the  1949  .Act.  On  March  1, 
1993.  the  Secretary  announced  the  price 


support  levels  for  six  kinds  of  tobacco 
for  the  1993  marketing  year 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  marketing  quotas  are 
in  effect  or  for  which  marketing  qaotas 
have  not  been  disapproved  by 
producers.  With  respect  to  the  1993 
crop  of  the  six  kinds  of  tobacco  which 
are  the  subject  of  this  rule,  the 
respective  maximum  level  of  support  is 
determined  in  accordance  with  section 
106  of  the  Act. 

The  announcement  of  the  price 
support  levels  for  the  1993  crops  of  the 
six  kinds  of  tobacco  must  be  made 
insofar  as  practicable  before  the 
beginning  of  the  planting  season. 

Section  106(f)(6)(A)  of  the  Act 
provides  that  the  level  of  support  for  the 
1993  crop  of  a  kind  of  tobacco  (other 
than  flue-cured  and  hurley)  shall  be  the 
level  in  cents  per  pound  at  which  the 

1992  crop  of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (i)  the  support 
level  for  the  1993  crop,  as  determined 
under  section  106(b)  of  the  Act,  is 
greater  or  less  than  (ii)  the  support  level 
for  the  1992  crop,  as  determined  luider 
section  106(d)  of  the  Act  if  the  support 
level  under  clause  (i)  is  greater  than  the 
support  level  under  clause  (ii). 

Accordingly,  the  support  level  for  the 

1993  crop  of  such  kind  of  tobacco  will 
be  the  1992  level,  adjusted  by  the 
di^erence  (plus  or  minxis)  between  the 
1992  "basic  support  level"  and  the  1Q9  3 
"basic  support  level." 

In  addition,  section  106(f)(6)(Bj  of  the 
Act  provides  that  to  the  extent  requested 
by  the  board  of  directors  of  an 
association  through  which  price  support 
is  made  available  to  producers 
("producer  association")  the  Secre'ary 
may  reduce  the  support  level 
determined  under  section  106(f)(6)(A) 
for  the  respective  kind  of  tobacco  to 
more  accurately  reflect  the  market  value 
and  improve  the  marketability  of  such 
tobacco.  Accordingly,  the  price  support 
level  for  a  kind  of  tobacco  .set  forth  in 
this  rule  could  be  reduced  if  such  a 
request  is  made. 


Determinations 

The  levels  of  price  support  for  the 
1992  crops  of  various  kinds  of  tobacco, 
which  were  determined  in  accordance 
with  section  106(f][f))(A),  are  as  follows. 


Support 

Kind  and  type 

level 

(cents  pfer 

pound) 

Virginia  tire-cured  it/OB  21)  

13€  7 

KY-T\  fire-cured  '♦•ypes  22-23)  .. 

142  1 

Dafi<  air-cured  (r,T>es  35-36)  

121   7 

Virginia  sun-cured  {V^r^  37)  

120.8 

Cigar  tiller  and  bina«r  (types  42- 

44  and  53-5S>   

1054 

Cigar-tilier  'typ*  46) 

'81  3 

'  Oxitas  for  cigar-filler  (type  46)  *er8 
disapproved  by  n'oducers  tor  tt^e  1992-crcp 
Tnis  'S  tne  i99i  supc-^rt  .avei 


Section  106(b)  of  the  Act  provides 
that  the  "basic  support  level"  for  any 
year  is  determ.ined  by  multiplying  the 
support  level  for  the  1959  crop  of  such 
kind  of  tobacco  by  the  ratio  of  the 
average  of  the  index  of  prices  paid  by 
farmers,  including  wage  rates,  interest, 
and  tdxes,  (referred  to  as  the  "parry 
index")  tor  the  three  previous  calendar 
years  to  the  average  index  of  such  prices 
paid  by  farmers,  including  wage  rates, 
interest,  and  taxes  for  the  195"^  calendar 
year.  For  the  1993  crop  yean 

(1)  Average  pari'y  indexes  for 
calendar  years  1989-1 9Q2  are  as 
follows. 


Year 

Index 

Yea' 

indc* 

1989  

1990  

1991   

Average  ,.. 

1.221 
1.265 
1,298 
1.261 

1990  

1991  

1992  

Average 

1,265 
1,298 

1,298 
1,287 

(2)  Average  parity  index,  calendar 
year  1959  =  298. 

(3)  1992  ratio  of  1,261  to  29fl  =  4  23; 
1993  ratio  of  1,287  to  298  =  4,34 

(4)  Ratios  times  1959  support  levels 

and  1993  increase  in  basic  support 

levels  are  as  follows. 


Kind  and  "/pe 

1 959  Support  level 

Bas»c  support  level  ^ 

Increase  trom  1992  to  1993 

(e/1b.) 

1992  (C/lb.) 

1 993  izAb  ) 

100%  (e-ib ) 

65%  (C/lb) 

VA  21  

38.8 
38.8 
34.5 

34.5 
28.6 
29.7 

164.1 
1641 
145.9 
1459 

121  0 
125  6 

158  4 
1684 
149.7 
149.7 
124.1 
128  9 

43 
43 
38 
3,8 

3.1 
33 

2  8 

KY  Ter^n  22-23   

KY-Toon  35-36  

2.8 
2  5 

VA  37       

25 

Ggar-filier  and  txnder  41-44,  54-55  .... 
Ogar-filler  46  

2.0 
2  1 

'  1992  ratio  IS  4  23   1993  ratio  is  4  34 


UMI 
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Q43 


P.  PC 


r^    .1 


1B8B3 


993 

(C/ib) 

2,8 

2.8 

2.5 

2.5 

2.0 

21 

Section  106(d'  vUhj-  A.:t  prcvuit-s 
that  the  Secretanr-  of  Agriculture  may 
reduce  the  level  of  support  which 
would  otherwise  be  established  for  any 
grade  of  such  kind  of  tobacco  which  the 
Secretary  determines  will  likely  be  in 
excess  supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  all 
eligible  grades  of  such  tobacco  must, 
after  sudi  reduction,  reflect  not  less 
than  65  percent  of  the  increase  in  the 
support  level  for  such  kind  of  tobacco 
which  would  otherwise  be  established 
under  section  106  of  the  Act  if  the 
support  level  is  higher  than  the  s;.r>r  rt 
level  for  the  preceding  crop.  Beiore  any 
such  reduction  is  made,  the  Secretary 
must  consult  with  the  associations 
handling  price  support  loons  and 
consideration  must  be  given  lo  the 
supply  and  anticipated  demand  of  such 
tobacco,  including  the  effect  of  such 
reduction  on  other  kinds  ui  c,  •  '*a 
tobacco.  In  determining  v,  ne*h»-  ""ip 
supply  of  any  graae  cf  a-  v  k  i  •'  i: 
tobacco  of  a  crop  will  be  p\  f  \s.v".  the 
Secretary  shall  take  into  >.uiiSid«idtion 
the  domestic  supply,  including 
domestic  inventories,  (hr  arrnur;?  ..■<•' 
such  tobacco  pled^«d  as  se<  j-:'y  !  jr 
price  suppon  loans,  anticipated 
domestic  and  export  demand,  based  on 
the  marvirity,  ■'in;fonTiity.  and  stalk 
position  of  such  toberrr 

For  the  marketing  year  ,'MY)  93,  U\e 
tlue-cured  support  level  was  ira:Tek?,>*'i 
1  y  6,5  percent  of  the  farmsirt  :ncrea*p  t  :> 
vsiihin  9  percent  of  average  market 
price.  For  the  kinds  of  tobaca;  subiect 
of  this  rule,  MY  92  prit-es  wen.  h.rther 
above  the  support  le\'el,  end  nvfn'i! 
loan  receipts  remauied  low  Hcwever, 
loan  placement.s  ren-.aiiied  ft'  .he  \n  91 
level  of  about  l.S  perc.e.-'  of  .saies  for 
^:re-curt)d  {\\pe  22 j  and  rose  .she.-ply  ':•, 
1'  2  percent  of  sales  far  Virs.nie  sun- 
•  ured  compered  to  10.9  percent  cf  saias 
fi'r  MY  91.  Loan  pl.as'ernen's  for  ciwor- 
'.■"ler  and  binder  ffypes  42--i4  end  S.>- 
5.5)  rose  sharply  to  20  pe'rent  for  MY  '=>: 
ever  the  1  percent  for  MY  91   For  fire- 
cured  tobacco  (type  21),  V,.^glnia  sun- 
cured  tobacco  (type  37),  and  c.j;ar-,11JH, 
and  binder  tobacco  (types  42-44  a;.d 
53-55),  the  MY  93  support  levels 
consist  cf  the  1992  suppon  level.s 
increased  by  65  pe.fT:prt  of  the  difference 
between  the  1993  "basic  support  level" 
and  the  1992  "basic  si-ppor'  level  "  The 
S';pp!y-use  ratios  suggest  arifqxiate 
s-^ppHes,  e.xcept  for  fire-<iured  (t\p-- 
22-23),  for  which  supplies  &'h  t.ght  for 
fire-cured  (types  22-23)  and  dark  air- 
cured  (types  .35-36)  tobaa-as,  the  .M^r  -^3 
support  level  for  the  two  k.nds  consists 
of  the  MY  92  level  of  support  increased 
hy  the  difference  between  the  MY  9:^ 
"basic  support  level"  and  the  MY  92 


"basic  support  level".  Also,  chewing 
tobacco,  smoking  tobacco,  and  snuff 
manufacturing  formulas  limit  the 
substitutability  of  one  of  these  kinds  of 
tobacco  for  another.  Cigarettes,  the 
principal  outlet  for  flue-cured  and 
burley  tobaccos,  do  not  require  any  of 
these  six  kinds  of  tobacco  in  their 
blends. 

Accordingly,  the  following 
determlnatioos  announced  by  the 
Secretary  of  Agriculture  on  March  1. 
1993.  in  accordance  with  section 
106(f)(8)(A)  of  the  Act  are  established 
for  MY  1993  for  fire-cured  (type  21), 
fire-cured  (types  22-23),  dark  air-<nired 
(types  35-36),  Virginia  sun-ciired  (type 
37).  cigar-filler  and  binder  (types  42-44 
and  53-55).  and  cigar-filler  Uype  46) 
tobaccos. 


Kind  and  type 

Support 

level 

(cents  pet 

pound) 

VirgiAio  *"6- ;'f-;   'wn  <'1)  _ 

Kentuc  >\  '  er^  e ss&e       fire-cured 
(t/p*s  i'2-r.3'        

139.5 
146  4 

ra-k  a,--r.'w:   %■:  es  3S-<36)  

Virginia  Sc- -,;,•<».,  'type  37)  

Cigar 'fiKer  arx:  iDs 'oor  '*,-es  41- 

44  Sine  S,}-- 5':; 
C-5a.-  *iUe:  '^/t:*  46) 

125.5 
123  3 

107.4 
834 

I. IS.  n(Sah}ti<:Xs  in  ^  i'J'R  Pa-.  14t>4 

Loan  programs — agriculture.  Price 
support  programs.  Tobacco. 
Warehouses. 

Accordingly,  7  CFR  part  1464  is 
amended  as  follows: 

PART  U54-T0BACC.C 

1.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

A^iarity:  7  U^.C  1441. 1445, 1445-1. 
1421.  and  1423:  IS  U.S.C  714b  and  714c 

2.  Sections  1464.13  through  1464.18 
are  added  to  read  as  follows: 

§1464  13    r''*-tv)f»d 'tyE>«  21!  Jobi»cco. 

1  na  19SJ  ...icp  r.citiuija,  pii^^vj  support 
level  is  139.5  cents  per  pound. 

§  '  464. 1  «     Fr  *.<:ur*c!  fryp^*  27 2  3; 

tcbaccc 

The  1993-crop  national  price  suppon 
level  is  146.4  cents  per  pound. 

|>464,15    DarV  atr-curtfi  (typ^t  i2  25 
tooacco. 

The  1993-crop  national  price  support 
level  is  125. 5  cents  per  pound. 

i  1 464  1 6    Virginia  nun-cur^d  (typ*  27) 
totwcco 

Tne  1993-crop  nationa'  price  support 
level  IS  123  3  cent.s  p«r  pound. 


11464.17    C-'aa'-fiite'  iin;  bioQer  ('ypej  42- 
44  and  S3--SS   toDncra. 

lijtj  iii-)j-i:njp  national  price  support 
level  is  107  4  cents  per  pound 


^    "   4^;,  4     i  t 


i-ga'  •■M'e.  ,",-p*'  i'. 


,>l-*»CCO. 


The  1993-crop  national  pnce  support 
level  is  83.4  cents  per  pound. 

Signed  at  Washington.  DC,  on  July  1, 1993. 

Acting  txecutive  Vice  President,  Conunodity 
Credit  Corporation. 

[FR  Doc  93-16305  Filed  7-8-93;  8  45  am] 

BiUJNC  COCF  U\Z  -06-9 


C  E  "  A.  -  ''"ME  -.  '■  C f'   '"  M  A,N  ',.!■■'■..  HT  AIiCN 

Feae-a:  Av  ni'o A  ;:r7'.;r,.6liation 


14  C*^'?*  '-•»!■■'  39 

[Docket  K : 
39-8615;  * 


sU-23ft-AO;  Amendxnant 
13-02) 


A 


IPS,  8 


:'-)0C  Se'" 


AGENCy:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendmoat  adopts  • 

new  airworthine«^   •     ^    ■ve(AD), 
appUcable  to  all  M  >T  ,    3 7-200C  series 
airplanes,  that  requires  a  one-time 
external  detailed  visual  inspection  to 
detect  cracks  of  the  fuselage  skin  in  the 
lower  lobe  cargo  compartment; 
repetitive  internal  detailed  visual 
inspections  to  detect  cracks  of  the 
frames  in  the  lower  lobe  cargo 
compartment:  and  repair  of  cracked 
parts.  This  amendment  is  prompted  by 
reports  of  cracking  in  the  body  frames 
between  body  stations  360  to  500B  and 
between  stringers  19  left  and  25  left. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  cargo  door  from 
opening  while  the  airplane  is  in  flight, 
which  could  result  in  rapid 
decompression  of  the  airplane. 
DATES:  Effective  August  9.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  9, 

.XL'ORESSES.  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAAJ, 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 
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FOR  FURTHER  (NFORMATKX  CONTACT: 

Thomas  Rodnguez,  Aerospace  Engine*^: 
Airfiarne  Branch,  AN'M-120S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Und 
Avenue,  SW  ,  Renton,  Washington 
98055-4056,  telephone  (206) 227-2779; 
fa.x  (206)  227-1181 
SUPPLEMENTARY  INFORIUTTON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
aiTA-orthmess  directive  [AD]  that  is 
applicable  to  all  Model  737-20OC  series 
airplanes  was  published  m  the  Federal 
Register  on  Februar\'  19.  1993  (58  FR 
9131).  That  action  proposed  to  reouire 
a  one-ti.'Tie  external  detailed  visual 
inspection  to  detect  cracks  of  the 
hiselage  skin  in  the  lower  lobe  cargo 
compartment,  repetitive  internal 
detailed  visual  inspections  to  detect 
cracks  of  the  frames  in  the  lower  lobe 
cargo  compartment;  and  repair  of 
cracked  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received 

Two  commenters  support  the 
proposed  rule 

One  commenter  requests  that  the 
proposal  be  revised  to  include  the 
recomm.endations  contained  in  Revision 
1  of  Boeing  Service  Bulletin  737- 
53A1160.  that  describes  procedures  for 
performing  repetitive  inspections  and 
installing  a  preventative  modification, 
which  would  eliminate  the  need  for  the 
repetitive  inspections.  The  F.^.^ 
concurs 

The  FA,\  has  reviewed  and  approved 
Boeing  Ser.ice  Bulletin  737-53 Al  160, 
Revision  1,  dated  Apnl  29.  1993.  that 
not  only  describes  inspections  to  detect 
cracks  of  the  fu.selage  skin  and  frames  in 
the  lower  lobe  cargo  compartment,  and 
repair  of  cracked  parts,  but  also 
describes  procedures  for  installation  of 
a  preventative  modification  for  the 
fjmes  The  preventative  modification 
entails  installation  of  douhlers  on  the 
frames,  as  shown  in  Boeing  Drawing 
65C27514.  which  would  prevent 
cracking  of  the  frames.  If  accomplished, 
this  preventative  modification  would 
provide  frame  reinforcem.ent  and 
eliminate  the  need  for  repetitive  internal 
detailed  visual  inspections  of  the 
subiect  area.  Pai-agraphs  (a)  and  fb)  of 
the  final  njle  have  been  revised  to  cite 
Revision  1  as  an  additional  source  of 
service  information.  Also,  a  new 
paragraph  (c)  has  been  added  to  the 
final  rule  to  provide  an  optional 
terminating  m^odification  for  the 
repetitive  internal  detailed  visual 
inspections  required  bv  paragraphs 
(b)(1)  and  i'b)(2;  of  the  final  rule. 


Paragraphs  (1))(1)  and  fb)(2)  of  the 
final  rule  have  been  revised  to  clarify 
that  repetitive  inspections  are  required 
following  repair  of  any  cracks  in  the 
subject  area. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD 

There  are  approximately  100  Model 
737-200C  series  airplanes  of  the 
affected  design  in  the  worldwide  fieet. 
The  FAA  estimates  that  18  airplanes  of 
U.S.  registry  will  be  affiected  by  tins  AD, 
that  it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $11,880,  or  $660  per  airplane  This 
total  cost  flgure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD 

The  regulations  adopted  herein  will 
not  have  substantial  direci  effeds  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291.  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979),  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Dtxrket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows. 

Autfcoritv;  49  U.S.C.  App.  1354(a).  1421 
and  1423.  49  U.S.C.  106(g);  and  14  CFR 

11  89 

139.13    [Amended] 

2,  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

93-13-02  Bo«ing:  .Amendment  39-8615. 

Docket  92-N'M-23&-AD. 
Applicability:  All  Model  737-200C  series 

airplanes,  certificated  in  any  category. 

Compliance  Requirfd  as  indicated,  unless 
accomplished  previouslv 

To  prevent  a  cargo  door  from  opening 
while  the  aiqDiane  is  ir.  flight,  which  could 
result  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  acaimulation  uf  29.000 
night  cycles  or  within  250  fiight  c>-c!es  after 
the  effective  date  of  this  AD,  whichever 
ocxurs  later,  accomplish  en  external  detailed 
visual  inspection  to  detect  cracks  of  the 
fuselage  skin  between  stringers  19  left  and  25 
left  and  at  btxiy  stations  360  to  540,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A116G,  dated  October  24 
1991;  or  Boeing  Service  Bulletin  737- 
53An60,  Revision  1.  dated  April  29,  1993. 

If  any  crack  is  found,  prior  to  fjrther  fiight, 
accomplish  the  requirements  of  paragraph 
(a)(1)  and  (a)(2)  of  this  AD 

(1)  Perfonn  an  internal  detailed  visual 
inspection  to  detect  cracks  of  the  fran:ies 
between  stringer  19  left  and  25  left  and  body 
stations  360  to  500B.  in  accordance  with 
either  service  bulletin. 

(2)  Repair  all  cracks  in  accordance  with  a 
method  approved  by  the  Manager.  Seattle 
Aircraft  Ortificjition  Office  (AGO),  FA.\, 
Transport  Airplane  Directorate 

(b)  Within  3,000  flight  cycles  after 
completing  the  requirements  of  paragraph  (a) 
of  this  AD.  unless  arcompiished  withm  the 
last  6.000  flight  cycles  prior  to  the  effective 
date  of  this  AD,  pwrform  an  interna!  detailed 
visual  inspection  to  detect  cracks  of  the 
frames  between  stringers  19  left  and  25  left 
and  at  body  stations  360  to  500B  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1160,  dated  October  24. 
1991:  or  Bwing  Service  Bulletin  737- 
53An60.  Revision  1.  dated  April  29,  1993, 
Thereafter,  repeat  the  internal  detailed  visual 
inspection  at  intervals  not  to  exceed  9,000 
flight  cycles  If  any  crack  is  found,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)(1)  or  (h)(2)  of  this  AD  as 
applicable. 

(1)  If  any  crack  is  found  that  does  pot 
exceed  the  limits  specified  in  the  Boeing  737 
Structural  Repair  Manual  (SRM),  repair  the 
crack  in  accordance  with  the  Boeing  737 
SR.M.  Rep>e8t  the  internal  detailed  visual 
inspection  at  intervals  not  to  exceed  9,000 
flight  cycles. 


BILUNG  COOe 
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(2)  If  any  crack  is  found  that  exceeds  the 
limits  specified  in  the  Boeing  737  SRM, 
repair  the  crack  in  an  accordance  with  ■ 
method  approved  by  the  Manager.  Seattle 
ACQ,  FAA.  Transport  Airplane  Directorate 
Repeat  the  internal  detailed  visual  inspection 
a;  intervals  not  to  exceed  9,000  flight  cycles 

(c)  Installation  of  the  preventative 
modification  in  accordance  with  Boeing 
Service  Bulletin  737-53An60,  Revision  1. 
dated  Aprtl  29,  1993,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraphs  fb)(l)  and  [b){2)  of  this  AD. 

(di  .An  alternative  method  of  compliance  or 
•djustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  1* 
us»d  if  approved  by  the  Manager.  Seattle 
AGO,  F.\A.  Transport  Airplane  Directorate 
Operators  shall  submit  their  requests  through 
an  appnjpriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  ther. 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  (,>f 
compliance  with  this  AD,  if  any.  may  t>e 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  mav  be  issued  in 
accordance  with  FAR  21.197  and  21  1Q9  tc 
operate  the  airplane  to  a  loc^atinn  where  the 
requirements  of  this  AD  can  be 
acc:omp!ished 

(f)  The  inspections  and  modification  shfilj 
t>e  done  m  accordance  with  Boeing  Alert 
Service  Bulletin  737-53A1160.  dated  Octot.*': 
24.  1991,  or  Boeing  Service  Bulletin  737- 
53An60,  Revision  1,  dated  April  29,  199) 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  ;n  accordance  with  5  I.'  S  G  ,552(ei 
and  1  GFR  Part  51  Copies  may  be  obtained 
from  Boeing  Commercial  .firplane  Group 
P.O  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  .Airplane  Directorate,  1601  Lind 
.Avenue.  SW  ,  Renton,  Washington,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW  ,  suite  700.  Washington, 
DC 

(g)  This  amendment  becomes  effective  on 
August  9.  1993 

Issued  in  Renton,  Washington,  on  June  25, 

James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-16223  Filed  7-«-93,  8;45  am] 
BILUHG  cooc  Mio-iy-^ 


14CFRPart39 

(Docket  No.  92-MM-239-AD;  A(n«ndm«nt 
39-^8614;  AD  95-13-01] 

AirworthlneM  Directives;  Boeing 
Model  757  and  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Adrriinistration,  DOT 
ACTION:  Final  rule 

SUMiyiAftY:  This  amendment  adopts  8 
new  airworthiness  directive  (AD), 

applicable  Jo  certain  Boeing  Model  757 


and  767  series  airplanes,  that  requires 
an  examination  of  the  nameplate  on  the 
static  inverter  to  determine  the  part 
number;  replacement  of  tiie  static 
inverter  with  an  improved  model,  if 
necessary;  and  performance  of  an 
operational  test  of  the  static  inverter 
following  replacement  This  amendment 
15  promipted  by  several  reports  of  loss  of 
1 15-volt  AC  electrical  power  to  the 
standby  bus  dunng  ground  power 
transfer  operations  The  actions 
specified  by  this  AD  are  intended  to 
prevent  shutdown  of  the  static  inverter 
during  power  transfer,  which  could 
result  m  the  inability  to  restart  the 
engines  in  the  event  of  a  dual  engine 
Hameout 

DATES:  Effective  August  9,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
reauiations  is  approved  by  the  Director 
of  the  FHdHrfll  fifgisif^r  as  of  August  9. 
1993 

AOORESSES:  The  service  information 

reft<rt*nred  in  this  AD  mfly  be  obtained 
hom  Boeing  Commenual  Airplane 
Group.  P.O  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
"I'ransport  ,\irplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SVV.. 
Renton,  Washington,  or  at  the  Office  of 
:he  Federal  Register  BOO  North  Capitol 
Street,  NW  .  suite  700,  VNashington,  DC. 
fOfl  FURTHER  IWFORMATKX  CONTACT: 
Stephen  S  Oshiro,  Aerospace  Engineer. 
Systems  and  Equipm.ent  Branch,  ANM- 
1,30,S  F,\A,  Transport  Airplane 
Di-ectorate,  Seattle  Aircraft  Certification 
Offif,  e  (ACQ).  1601  Lmd  Avenue.  SW.. 
Renton.  Washington  98055-4056; 
telephone  |206)  227-2793;  fax  (206) 
22'-MBl 

SUPPLEMENTARY  INF0RMAT»ON;  A 

proposal  tc  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Mode!  757 
and  767  series  airplanes  was  published 
in  the  Federal  Register  on  February  17, 
1Q93  (58  FR  8723j  That  action  proposed 
10  require  an  examination  of  the 
namepiate  on  tlie  static  invert.er  to 
determine  the  part  number;  replacement 
of  the  static  inverter  witti  an  improved 
n-:odel.  if  necessary;  and  performance  of 
an  operational  test  of  the  static  inverter 
following  replacement, 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Numerous  commenters  support  the 
proposed  rule. 


Several  commenters  request  that  the 
proposed  rule  be  withdrawn,  because 
tre  proposed  actions  do  not  add  to  the 
safety  of  the  fleet,  and  therefore,  place 
a;   u ;:  erpssfiry  burden  on  the  operators 
of  Boeiit  M    >^  757  and  767  series 
a    J  iar  Hs  B(>»i  ■  ^  Cc  Timercial  Airplane 
C:;-,:r  ;  oiiieritis  i:i,.',-  several  actions 
r  "  vt-  tM^en  initiated  to  replace  the 
aliected  inverters,  including:  (1) 
Revising  its  Model  757  and  767  Master 
Illustrated  Parts  Catalogs  (IPC)  to 
remove  the  affected  inverters  from  the 
list  of  acceptable  parts;  (2)  issuing  a 
telex  to  inform  all  operators  of  Model 
757  and  767  series  airplanes  of  the 
problem  with  the  affected  inverters;  (3) 
removing  the  affected  inverters  from  its 
production  lines;  (4)  issuing  service 
bulletins  that  h  !!'(-'-«.  this  problem;  and 
(5)  launching  e  j  -  >:  am  to  retrofit  the 
affected  inverters.  Another  commenter 
asserts  that  the  proposed  actions  can  be 
accomplished  during  routine 
maintenance;  therefore,  the  FAA  needs 
only  to  contact  the  cognizant  Flight 
Standards  office  to  verify  compliance. 
The  FAA  does  not  concur  with  these 
commenters'  request  to  withdraw  the 
proposed  rule. 

Although  the  FAA  has  verified  that 
most  operators  are  complying 
voluntarily  with  Boeing's  inspection/ 
replacement  program,  and  that  this 
program  addresses  positively  the  static 
inverter  problem,  the  FAA  does  not 
conoir  with  Boeing's  contention  that 
revising  the  TPC  will  prevent  future 
reentry  of  the  hMncted  parts  into  the 
fleet  of  Boeing  Model  757  and  767  series 
airplanes.  Since  the  IPC  is  not  an  FAA- 
approved  dociunent,  the  FAA  cannot  be 
assured  that  replacement  parts  will 
always  be  chosen  in  accordance  with 
the  IPC.  Although,  the  affected  inverters 
are  also  used  on  Boeing  Model  737  and 
747  series  airplane,  they  have  not 
exhibited  the  potential  for  shutdown 
when  installed  on  these  airplanes; 
therefore,  these  airplanes  have  not  been 
included  in  the  applicability  of  this 
rulemaking  action.  However,  the  FAA 
finds  that  an  AD  is  necessary  to  ensure 
that  the  affected  inverters  do  not  migrate 
from  the  Model  737  and  747  series 
airplanes  to  the  Model  757  and  767 
series  airplanes.  Therefore,  the  final  rule 
has  been  revised  to  add  a  new  paragraph 
(b)  to  clarify  that  these  affected  static 
inverters  may  not  be  installed  on  Model 
757  and  767  series  airplanes  after  the 
effective  date  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  479  Boeing 
Model  757  series  airplanes  of  the 
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affected  design  in  the  worldwide  fleet 
The  FW  estimates  that  297  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD 
that  it  will  take  approximately  1  work 
hour  per  airplane  lo  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour  Based 
on  these  figures,  ll^ie  total  cost  impact  of 
the  AD  on  U.S  operators  of  Boeing 
Madf  1  757  series  airplanes  is  estimated 
tobeSl6.335  or  $55  per  airplane 

There  are  approximately  451  Boeing 
Model  767  series  airplanes  of  the 
affected  desi^  m  the  worldwide  fleet 
The  F.A.^  estimates  that  158  airplanes  of 
r  S  reg'.strv'  will  be  affected  by  m.s  AD, 
that  it  w..i  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  ac-tions.  and  that  the  average 
labor  rate  is  $55  per  work  hour  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  US,  operators  of  Boeing 
Model  767  series  airplanes  is  estimated 
to  be  $fi  690.  or  $55  per  airplane 

Based  on  these  figures,  the  total  r  ost 
impact  of  the  AD  on  US.  operators  of 
Boeing  Model  757  and  767  series 
airplanes  is  estimated  to  be  $25,025,  or 
$55  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  Stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  m 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsra 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  i 
certify  that  this  action  (1)  is  not  a  "major 
rule  '  under  Executive  Order  122^1;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  PoUues  and  PTOcedur>^s  (44 
FR11034I' February  26,  1979),  and  '3) 
will  not  have  a  significant  econonnt. 
lmpa(.t,  positive  or  negative,  on  a 
subMantial  number  of  small  entities 
under  '^^.e  criteria  of  the  Regulatory 
Flex.Hiiity  .\ct  A  final  evaluation  has 
hn^n  preparea  for  this  action  and  it  is 
contained  in  the  Rules  Docket,  A  copy 
of  It  may  be  on'ained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Alt  transportation,  .Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safely. 

Adoption  of  the  .\mendmcn! 

Accordingly,  pursuant  to  the 
auLhority  delegated  to  me  by  the 


Administrator  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 

follows 

PART  39— AIRWORTHINESS 
DIRECTTVES 

1  Tha  authority  citation  for  part  .39 
continues  to  read  as  follows. 

Authority:  49  U  S.C.  App.  1354fa)  1421 
ar;  J  •.423  49  U  S.C.  106(g);  and  14  CFR 

n  89 

§39  13    [Anw>d«<f! 

2  Section  39  1  i  i>;  amended  by 
adding  the  following  new  airwortliiness 

directive- 

93-1  i-01  Bo«ui«:  Amendment  39-6614. 
Docket  92-NM-239-AD. 

Applicability  Model  757  leries  airplanes, 
line  numbers  1  through  411  inclusive,  413 
thrnujih  444  inclusive,  446  through  470 
i.nclusive,  and  472  through  480  inclusive; 
and  Model  767  series  airplanes,  line  numbers 
1  through  451  inclusive;  certificated  ip.  any 
category 

Compliance  Required  as  indicated,  unless 
ai.cnmpiished  previously 

To  pr«"vent  the  inability  to  restart  the 
er.gi.nes  m  the  event  of  a  dual  engine 
fiarneout  accomplish  the  following' 

(a)  Withm  12  months  af^er  the  effective 
date  of  tnis  AD,  perform  an  examination  of 
the  nameplate  on  the  static  inverter  to 
determine  the  part  number  of  the  italic 
inverter,  in  accxirdance  with  Boeing  Service 
Bulletin  757-24A0069,  Revision  1,  dated 
Derembfir  10,  1992  (for  Model  757  jeries 
airpianes).  or  Boeing  Alert  Service  Bulletin 
:'67-24A0Ofl5  datod  September  17. 1992  (for 
Model  767  »eri««  airpianes):  as  applicable. 

(1)  If  Boeing  pan  nu.mber  (P/N)  S282T004- 
7  appears  on  the  na.-nfplate  of  the  static 
;r,vprtpr,  prior  to  ^lrthor  flight,  replace  the 
static  iiivflrtfir  with  an  improved  model  and 
perfcrm  an  operational  test  In  accordance 
w  'h  the  applicable  service  bulletin. 

,;   if  Bo«mg  F  N  S282T(X)4-7  does  not 
appear  on  tfte  nameplate  of  the  static 
Inverter,  no  further  action  is  required  by  this 
AD. 

(b)  As  of  the  effective  date  of  this  AD  no 
person  shall  Install  a  static  inverter  having 
P/N  S282T004-7  on  any  Mixio!  757  or  767 
series  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  tccsptable  level  of  safety  may  b« 
used  if  approval  by  the  Manager  S*>aft!e 
Aircraft  Catification  OfTjce  (ACX))  FAA. 
Transport  Airplane  Duectorate,  Operators 
shall  submit  their  requests  through  ar 
appropriate  FAA  Principal  Maintanan  e 
Inspector,  who  may  add  comments  and  tiien 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  .^CO 

(d)  Special  flight  permits  mav  be  issued  m 
accordance  with  FAR  21  197  and  21  199  to 
operate  the  airplane  to  a  location  where  Ihe 
requirements  of  this  AD  can  be 
accomplished. 


(e)  The  examination,  replacement,  and 
operational  test  shall  be  done  in  accordance 
with  Boemg  S«rvic«  Bulletin  757-24A0O6y, 
Revision  1,  dated  December  10.  1992  (for 
Model  757  series  airplanes);  or  Boeing  .^;prt 
Service  Bulletin  767-24A0085,  dated 
September  17.  1992  (for  Model  767  series 
airplanes),  as  applicable.  This  incorporation 
by  reference  was  approved  by  the  Directnr  v.i 
the  Federal  Register  in  accordance  with  5 
U.S. a  552(a)  and  1  CFR  Part  51.  Copies  mav 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P  O.  Box  a'^O?.  Seattle, 
Washington  98124-2207,  Copies  rray  be 
insfiected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Liiid  Avenue,  SW  ,  Rentcn 
Washington;  or  at  the  Office  of  the  Ftrieral 
Register,  800  North  Capitol  Street,  KW  .  suite 
700,  Washington,  DC 

(fl  This  amendment  becom.es  effective  on 
August  9,  1993. 

Issued  in  Renton.  Washington,  on  June  25, 

1993 

David  G.  Hmiel. 

Acfj/ig  .Vfanoger,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

!FR  Doc.  93-16224  Filed  7-«-93.  8.45  am) 
WLUNa  cooe  4aift-is-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[ReiM**  Noc  34-32574;  35-25843;  IC- 
19556] 

RiN  3235-AB14 

Employe*  Benefit  Plan  Exemptlve 
Rules  Under  Section  1 6  of  the 
Securities  Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Extension  of  phase-in  period  for 

§240.16l>-3. 

SUMMARY:  The  Commission  today  is 
extending  the  phase-in  period  for 
compliance  with  the  suostantive 
conditions  of  new  §  240.16b-3  regarding 
employee  benefit  plan  transactions 
untjer  the  Seojnties  Exchange  Act  of 
1934  pending  further  notice  and 
rulemaking  under  the  provision. 
DATES:  The  phase-in  period  for 
compliance  with  new  §  240  16b-3. 
which  previously  has  been  extended  to 
September  1,  1993.  is  extended  until 
September  1.  1994.  or  such  earlier  date 
as  set  in  further  rulemaking  undpr 
Section  16 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M  Kraaskopf.  Offtce  of  the  Chief 
Counsel,  Division  of  Corporation 
Finance, at (202)  272-2573. 
SUPPLEMENTARY  INFORMATION:  On 
February  8.  1991,  the  Commission 
adopted  comprehensive  revisions  to 
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rules  under  section  16 '  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  *  The  new  regulatory  scheme 
generally  became  effective  on  May  1. 
1991.  but  a  16  month  phase-in  ponod 
vwas  provided  wth  respect  to  specified 
niles  afff>cting  employee  benefit  plans. 
in  order  to  give  registrants  ample  time 
to  review  the  rule  changes  and  amend 
their  plans  accordingly  '  The  .^dopting 
Release  provided  that  registrants  could 
continue  to  rely  on  the  exemptions  from 
section  16(b)  of  the  Exchange  Act* 
afforded  by  former  Rules  16a-8fb),' 
I6a-^(^f3),9ar:i  1  sb-S  '  after  May  1. 
1991.  but  would  be  required  to  adopted 
the  substantive  conditions  of  new  Rule 
16b-3"  by  September  1.  1992.' 

On  June  23,  1992,  the  Commission 
extended  the  Rule  16b-3  phase-in 
period  from  September  1.  1992  until 
September  1,  1993,  in  contemplation  of 
further  rulemaking  under  Section  16 
with  regard  to  employee  benefit  plans  ''° 
Because  further  Section  16  rulemaking 
remains  under  consideration,  the 
Commission  has  determined  to  extend 
the  phase-in  period  for  new  Rule  16b- 
3  until  September  1,  1994.  or  such 
earlier  date  as  is  set  in  such  rulemaking. 
By  the  Commission 

Dated:  July  2,  1993 
Margaret  H.  McFarland. 
Deputy  Secretary 
iFR  Doc.  93-16208  Filed  7-d-93,  8:45  am] 

WUiMO  CODC  MIO-OI-M 


DEPARTME^ff  OF  JUSTICE 

28  CFR  Part  14 

{Civil  Division  DirsctJv*  No.  1-93] 

Administrative  Claims  Under  the 
Federal  Tort  Claims  Act;  Delegation  of 

Authority 

AGENCY:  Department  of  Justice 
ACnON:  Final  rule 


SUMMARY:  This  Directive  delegates 
authority  to  the  Secretar>'  of  Veterans 


'  15  U  S.C  78p, 

M5USC.  78«ef  j«j. 

'Exchange  Act  Release  No.  28869  (Fobnuin  B 
1991  i  156  FR  72421  ("Adopting  Release"!,  Set 
Section  YD  of  the  Adopting  Release  for  transitjur. 
provisions  generally  and  Section  VII  C  for  transi'icn 
provisions  ratating  to  emplovee  benefit  plans 

MSL-.SC78pfb). 

'17CFR240.16»-8fb) 

•l7CrR240.iaa-&(g)(3) 

'17  cm  140.16b-3(1990) 

•'.TCFR  240  16b-3  (1991) 

"The  phas«-ln  period  applies  only  to  ine 
exemption  from  Section  16fb)  not  to  the  rpvis4=>0. 
reporting  requirements  under  Section  lb(aj  that 
txiicanie  effective  on  May  1,  I9yi 

'"  See  Exchange  Act  Release  No  ."iOSSO  [Tuno  :'! 
1992)  (57  FR  287811 


Affairs  and  the  Secretary  of  Defense  to 
settle  administrative  claims  presented 
pursuant  to  the  Federal  Tort  Claims  Ac 
where  the  amount  of  settlement  dw-s 
not  exceed  $200,000,  The  Directive 
implements  the  Administrative  Disp-.^tt- 
Resolution  Act  This  Dirertive  wil.  ftiert 
the  general  public  to  the  new  authority, 
and  IS  being  published  m  the  CFR  to 
provide  a  permanent  record  of  this 
delegation 

EFFECTIVE  DATE:  July  9,  1993 
FOR  FURTHER  INFORMATIOW  COWTACT: 
Jeffrey  Axelrad.  Dire<:.rtor,  Torts  Branch, 
Civil  Division,  U,S  Department  of 
Justice.  Washington,  DC  20.S30   (202) 
501-7075 

SUPPLEMENTARY  INFORMATtON:  Th.S 
Directive  has  been  issued  to  dei'+i^ate 
settlemBnt  authonty  and  is  a  mfii'er 
solely  related  to  division  of 
responsibility  betvk'een  the  Department 
of  Justice  and  the  Departments  of 
Defense  and  Veterans  Affairs.  It  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U  S  C  605(b),  It  is  not  a  major  rule 
withm  the  meaning  of  Executive  Order 
No   12291 

List  of  Subject*  m  2B  CFR  Part  14 

Authonty  delegatjons  (government 

agencies).  Claims 

By  virt.ue  of  the  authonty  vested  in 
me  by  part  0  of  title  28  of  the  Code  of 
Federai  Regulations,  including  §§0.45. 
0,160.  0.162,  0.164.  and  0  168,  28  CFR 
part  14  is  amended  as  follows: 

PART  14-^  AMENDED] 

1,  The  authonty  citation  U-r  pH-'  :4 
continues  to  read  as  follows. 

Authority:  5  U  S  C.  301;  28  U.S,C  509, 

5:0,  26'2:38USC,  224(a). 

2  The  Appendix  to  Part  14  is 
amended  by  revising  Lhe  headiuij  s^d 
text  for  the  "Delegation  of  Authority  to 

the  .Administrator  of  Veterans  Affairs" 
and  by  revising  die  "Delegation  of 
Authonty  of  the  Secretary  of  LH-fense" 
to  read  as  follows: 

Appendix  to  Part  14 — D«legatlont  of 
S«ttlement  Authority 

Delegation  of  .\uthonry  lo  the  .S«,retar>  ul' 
\  eteraiu  \BiiT% 

Section  1.  Authonty  lo  compromise  tort 
claims. 

(al  The  Secretary  of  Veterans  Affairs  shall 
have  Lhe  authority  to  adrast.  determine, 
compromise  arid  sptlie  a  claim  involving  the 
L'nited  States  Department  of  Veterans  Affair.'^ 
under  Section  2672  of  Title  28,  United  States 
Cc)df.  relating  to  the  administrative 
sfttlement  of  federal  tort  claims,  if  the 
amount  of  !he  proposed  adjustment. 
CL^mprorr.ise,  or  award  does  not  exceed 


$200,000  When  t.he  Secretarv'  of  \(>U"^:n 
.*. ffaini  bf'hevei.  e  r„ia;rr,  7¥>ri(i:nK  twf"-i>  •:,;t:, 
ri,-f»<,en!!i  «  npvf'i  [j,jpst;,,ir  fi!  ,ew  nr  ,',if  pc'^^f). 
,"■«  -^-ri']  iMi'itrt.:',  ".":*'  (ni\]--(-  :■;!  'iric  A«,fciStant 
.M;urne\  iATj^a,  :■.:  ;,  r.^rge  of  liie  Livil 
Division 

(b)  The  Secreinry  of  Veterans  Affair*  may 
redelegate  In  writing  the  settlement  authority 
delegated  to  him  under  this  section. 
Section  2.  Memorandimi. 

Whenever  the  Secretary  of  Veterans  Affairs 
settles  any  administrative  claim  pursuant  to 
the  authority  granted  by  section  1  for  an 
amount  in  excess  of  SIOO.OOO  and  witiiin  the 
amount  delegated  to  him  under  section  1 ,  a 
memorandum  fully  explaining  the  basis  for 
the  action  taken  shall  be  executed.  A  copy  of 
this  memorandum  shall  be  sent  to  the 
Director.  FTC  Staff,  Torts  Branch  of  the  Qvil 
Division. 


I,>«ie^ation  of  ,A'uthi',!r!!'>  ti.^  li'is  's.-,  rf  ■»,,'>  (.f 
Defease 

Section  1.  Authority  to  compromise  tort 
claims. 

(a)  The  Secretary  of  Defense  shall  have  the 
authority  to  adjust,  determine,  compromise 
and  settle  a  claim  involving  the  United  States 
Department  of  Defense  under  section  2672  of 
title  28.  United  States  G>de,  relating  to  the 
administrative  settlement  of  federal  tort 
claims,  if  the  amount  of  the  proposed 
adjustment,  compromise,  or  award  does  not 
exceed  $200,000.  When  the  Secretary  of 
Defense  believes  a  claim  pending  before  him 

E resents  a  novel  question  of  law  or  of  pmlicy. 
e  shall  obtain  the  advice  of  the  Assistant 
Attorney  General  in  charge  of  the  Civil 
Division. 

(b)  The  Secretary  of  Defense  may 
redelejiate  in  writing  the  settlement  authority 
delegri! -d  to  h.:-;  under  this  section. 
Section  2.  Meruo.'^ndum. 

Whenever  the  Secretary  of  Defense  settles 
any  administrative  claim  pursuant  to  the 
authority  granted  by  section  1  for  an  amount 
in  excess  of  $100,000  and  within  the  amount 
delegated  to  him  under  section  l ,  a 
memorandum  fully  explaining  the  basis  for 
the  action  taken  shall  be  executed.  A  copy  of 
this  memorandum  shall  be  sent  to  the 
Director.  PTCA  Staff.  Torts  Branch  of  the 
Qvil  Division. 

Dated:  June  27, 1993. 
Stuart  E.  Schiffier, 

Acting  Assistant  Attorney  General,  Civil 

Division. 

fPR  Dor  (13-1  Rn24  Filed  7-»-93;  8:45  am) 

9,:.^f*C.  C00€  U'O-C^-tt 


DEPARTME,ST  OF  DEFENSE 

DeDarinenl  cf  the  Navy 

32  CFR  Pert  706 

Certifications  and  Exemptions  under 
the  International  Regulations  for 
Preventing  Coiitslons  »t  Sea,  i's72; 

ATiend,menl 

AGENO   Department  of  the  Navy.  DOD. 
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ACTION:  Final  Rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certificationa  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  CXDLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  OLDENDORF 
(DD  972)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  naval  destroyer.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFfECnVE  DATE:  May  13,  1993. 
FOR  FURTHER  IMFORMATIOM  CONTACT: 
Captain  R.R.  Rossi.  JAGC,  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (703) 
325-9744. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.Q 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  Oli)ENDORF  (DD  972)  is  a  vessel 
of  the  Navy  which,  due  to  its  s(>edal 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Annex 
I,  section  3(al.  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights,  without 
interfering  with  its  special  functions  as 
a  naval  destroyer.  The  Judge  Advocate 
General  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  m  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined.  In 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 

Table  Five 


impracticabie,  imnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  firom  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  mihtary  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety.  Navigation  (Water), 
and  Vessels. 

PART  70&-{AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C  1605. 
1706 J    [AfTMrntod] 

2.  Table  Five  of  section  706.2  is 
amended  by  revising  the  existing  entry 
for  USS  OLDENDORF  PD  972)  to  read 
as  follows: 


Vassal 

NumCer 

Masthead  Hghts  not 
over  all  other  Hghla 

and  obstructions. 

Annex  1.  sec.  2(f) 

Forward  masthead 
Rght  not  in  forward 

quarter  o(  ship 
Annex  1,  sec.  3<a) 

After  masthead  Hght 
lass  than  '4r  ship's 

length  aft  of  forward 

masthead  Hght 
Annex  1,  sec.  3(a) 

Psxaniaga 

horizontal 

separation  at 

ttfned 

USS  OWendoff 

DO  972  

N/A  

X 

X 

45 

Dated:  May  13, 1993. 

William  L  Scfaadita, 

BearAdmimJ.  Acting  fudge  Advocate  Ceneml 
of  the  Navy 

[FR  Doc  93-16292  Filed  7-8-fl3,  8  45  am] 
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DEPARTME^fr  OF  TRANSPORTATION 
Coast  Guard  i 

33  CFR  Part  165 

[000  01-03-020] 

Safety  Zona:  Thames  Rivar  Firaworits 
Extra vagarua,  N«w  London,  CT 

AGENCY;  Coast  Guard,  DOT. 
ACTION:  Temporar>'  final  rale. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  New 
London  Harbor  at  Anchorage  A.  New 
London,  CT  on  July  10,  1993,  This 
safety  zone  is  needed  to  protect  \he 
maritime  community  from  possible 
navigation  hazards  associated  with  a 
fireworks  display.  Entry  into  this  rone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  Sound. 


EFFECTIVE  DATES:  This  regulation  Is 
effective  from  915  p.m.  through  10  p.m. 
on  July  10.  1993  unless  terminated 
sooner  by  the  Captain  of  the  Port.  The 
ram  date  for  this  event  is  Jxily  11, 1993 
at  the  same  limes, 
F0«^  FURT>4£R  INFORMATION  CONTACT: 
Lieutenant  Commander  D.  D.  Skewes, 
Chief  of  Port  Operations,  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATXW: 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
D  D  Skewes.  project  officer  for  Captain 
of  the  Fort.  Long  Island  Sound,  and 
LCDR  r  Stieb,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Regulatory  History 

\s  authorized  by  5  U  S.C.  553,  a 
notice  of  proposed  ruiemaJung  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  TO  days  after  Federal  Register 
Piublication,  The  Coa.st  Guard  did  not 
receive  from  the  sponsor  the  final 
details  concerning  the  event's  exact 
location  and  position,  which  are 
essenliai  uiforniation  for  the  purposes  of 


establishing  a  safety  zone,  until  May  28, 
1993.  Publishing  a  NPRM  and  delaying 
its  effective  date  would  be  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public 
and  immediate  action  is  needed  to 
respond  to  any  potential  hazards. 

Background  and  Purposa 

On  March  26. 1993,  the  sponsor, 
Marine  Commerce  and  Development 
Committee,  New  London,  CT  requested 
that  a  45  minute  fireworks  display 
launched  from  three  floating  platforms, 
be  permitted  in  the  port  of  New  London 
in  the  vicinity  of  New  London  Harbor. 
New  London,  CT.  This  zone  is  required 
to  protect  the  maritime  community  from 
the  dangers  associated  with  this 
fireworks  display.  The  zone  covers  all 
waters  of  New  London  Harbor  within  a 
1000  foot  radius  of  each  of  the  fireworks 
barges  YPS3  and  BAY3,  and  a  1200  foot 
radius  of  the  barge  AMI ,  which  will  be 
anchored  in  Anchorage  A. 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  imder  Department  of 
Transportation  Regulatory  Policy  and 
Procedures  (44  FR  11040;  February  26. 
1979).  Although  the  shipping  channel 


will  be  cios 
45  minutes 
commercia 

Anchorajje 
alternate  ar 
Ve«^els  req 
concern  in^ 
may  cor.lai 
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which  wu! 
entities  wil 
disruptions 
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wiii  be  closed,  the  event  will  last  only 

45  minutes  and  disruptions  to 
nomrriercia!  traffic  shouid  b*  fe<.« 
ArAh'.-^ase  A  is  rareiv  u«»d  and 
altfma'e  anchorages  are  available 
Ve'=^els  reqiiinr.g  infjrn^a'.ion 
concerning  the  alternate  anc:i\ora^e* 
may  ccnlatt  Coast  G.ia.'-d  Station  "v^pw 
London  on  ChanriHl  16  Vl-fP-f^4 
Bet:ause  oi  the  short  duration  of  the 
event  and  Uie  extensive  advigone* 
which  will  be  made.  commert:ifii 
entities  mil  be  able  to  adjust  to  any 
disruptions.  Trie  Coast  Guard  *^xpe<.;ts 
the  ecoromir  impact  of  this  proposal  tf 
m  so  miiiimai  that  a  Resruiafory 
Evsiiiation  is  uun»:es*iiry 

Small  Eintitie* 

Under  the  Regulatory  Flexibility  Act 

fS  US  C  601  et  seq],  the  CxHist  Guard 
must  ronsider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  smaii 
entities,  "Sma'l  entities"  iriciude 
independently  owned  and  operated 
smell  businessas  that  are  not  dominant 
in  their  field  and  ihiat  otherwise  qualify 
as  'small  business  concerris"  under 
section  3  of  the  Stnali  Busine&s  Ad  (15 
i'  S  C  6321. 

For  the  reasc^ns  addressed  under  the 
Regulatory  Evaluation  above,  the  CoesI 
Guard  expecls  the  impact  of  ihis 
regulation  to  be  minimal  and  certifies 
under  section  SOSfb)  of  the  Regulatory 
Flexibility  Act  (5  US.C  &01  et  seq  ]  liiat 
•tiis  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

CollpTtion  of  Information 

This  rule  contains  no  (■Xjlie<tion  of 

infrjr-rsatum  requirernorts  under  the 
Paperwork  Reduction  Ac*  144  U.S.C. 
T.tOI  et  spq  \ 

Federahsm 

Thr  Coast  Gi^ard  has  analyzed  this 
ic!ior.  m  accordance  with  th«  principles 

iiid  critena  contained  in  Exerntive 
Ordt^r  16212.  and  has  determined  thai 
'tiese  regulations  do  not  raise  sufficient 
ft-dernlism  implications  tc  warrant  the 
preparation  of  a  Federalism  AsMtssmeni 

Fnvironmen) 

The  Coast  Guard  htis  considered  tht' 
Hiivironmenlai  impact,  of  these 
regulations  and  concluded  that  under 
section  2  B.2c.  of  Commandant 
Instruction  M16475.1B,  they  are  .r, 
action  to  protect  public  safet\  and  lliey 
are  categorically  e.xcluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determinetion 
will  be  made  available  in  the  docket. 


List  of  SubtecU  m  33  CFK  Part  165 

fiartiors,  Maricf-'  siite'v,  Nfingetiur 
(waterl,  Reportine  and  recorcueeiung 
r«qu:rpmpnts.  Secunty  rT;H&^.c-^s 
'A'aterways 

Temporary 

Final  Regularinn 

For  the  reasons  set  out  m  the 
preamble,  the  Coast  Guard  enien.i.s  ],l 
rpR  part  "fi"^  R5  follows: 

PAHT  165~{AMEKDED] 

\.  Tht  a   "bonty  atabon  for  part  U  5 

contir.uMS  tc  wad  as  follows: 


OEPARTMEWT  OF  EDUCATK>N 


J  J  CFR  1  0&-'r:Ki 

*9  CFk  1  4(% 


s  c  1231  50 1.;  .s,,[:,.  \  ■>: 


i    A    ec  pcrary  §  165.T01-020  is 

i-i.:i'led  '0  refld  as  follows: 

f  1B5.T01-020  S«t»ty  Zone      Thamei  fiivm 
firmmorkM  Extrmvm^nxA.  Hmm  Looctoo  CT 

[h]  Location  The  .'ciclh*  :,ri^;  arve  .s  a 
safety  zone.  All  waters  cf  New.  Ij/iD^irtr 
Harbor  within  a  1000  foot  rad;u.s  ..■.f  «he 
barge  VPS3  locrauxi  in  approximoie 
pos:tion  4r  21' 02"N.  072=  0,V  Z.r'W, 
and  the  barge  BAY3  in  approximate 
position  41    20'  5ri\,  072=  05'  23"\V, 
and  a  1200  foot  radius  of  the  barge  AMI 
m  approximate  position  41'-  2vi  .S  t"N 
072°  05'  23",  the  fireworks  iaun.::iinij, 
platforms,  which  wiii  be  lU-aied  m 
.Anchorage  A. 

(b)  Effec-tjvT  datp  This  sect i or  's 
effective  from  9  15pm  througti  10  p.m. 
on  July  10.  19Q.5  unless  tHrminated 
sooner  by  the  Captain  of  the  Por  The 
rain  date  for  this  proiect  is  ju.>  11. 1993 
at  the  same  times 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated:  |une  21,  1993. 

Philip  !    Hin-l. 

i^euteri^r,:  Cotvmar.der.  US.  Coast  Guard, 
Captain  of  the  Port.  Long  IsJand  Sound 
FH.  DiK.  93-16  318  Filed  7-a-93.  8:45  ami 


34  CFR  Pmtt 

M,  200.  201. 
222,  230,  231 
282.300.301 
3^6,  318,  319 
376,  3S0,  400 
407,  406.  409 
415,416,417 
424,426,426 
434  435.436 
462.  463.  4&4 
476. 477,  489 
600,612,617 
530.  636,  637 
568.  671,  674 
■'57.  758.  762 


12.  74,  75 
206.  208.  2 

236,  237, 
,  303.  305 

324.  327 
401,  402 
410,  411 
418,  419, 
427.  428, 
437.  438 
471.  472, 
490,  491 
6?4.  62.5, 
639.  648, 
6'5,  676 
769   and 


76,  77,  ei  m, 

12.  218,  22^ 
238,  763   260, 
307,  309,  315. 
3S6   361,  363, 

4C3,  405.406, 
412  413  414, 
421,  422,  423. 
431,  432,  423, 
460,  461, 
474, 475, 
562.  561, 
626.  62^.  628, 
653.  654,  664, 
6&2.  6^i,  7S5. 

7^0 


441 
473 

555 


.AnrKXinc«mem  of  EttecKve  Dales 

AGENCY.  :>t-pn;ir;ient  of  Education. 
ACTtON  Ndtire  of  effiactive  dates. 


sjumary:  Section  431(d)  of  the  General 
J  :  i..A:,on  Provisions  Act  requires  that 
most  Department  of  Education 
regulatorv  '1'>ruT!'>r7rs  be  published  in 
the  Federal  Registtr  for  forty-five  (45) 
calendar  days,  or  longer  if  Congress 
takes  certain  adjournments,  before  they 
take  effect  Since  future  congressional 
adjoumme:.*'.  <  annot  be  predicted  with 
certainty  v\ ' m  a  document  is 
published  !:,e  I  >epartment  cannot 
announce  a  spec!  He  effective  date  at  the 
time  of  publication,  fliis  notice 
announces  the  effective  dates  for  certain 
regulatory  documents  subject  to  the 
delayed  effective  date  requirement  of 
sor:-r  431(d). 

0*  'ES.  '*^  or  effective  dates,  see 

■■SJPPLEMEHTARV  -^fr'^Uii-^OH." 

f-Oi^   r,.,  STHtB  tNFG«MA''l(>h  CONTACT: 

K'.'  .c •■:.',  \_.  L"-j.>.''>^  .  ..  .^   '^"j ^ ^r^uanl of 
Education,  400  Maryland  Avenxie,  SW., 
room  5125.  FOB-6,  Washington,  DC 
20202-2241.  Telephone:  (202)  401- 
2884.  Individuals  who  use  a 
teiecomoiunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  l-800-877-fi339 
between  8  am.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMEN'^  AO'  iNFCcw*  ''(ON:  The 
effective  u:  (,  '      -    .    .-r  each  of  the 
regulatory  documents  included  in  this 
notice  stated  that  the  effective  date 
would  be  announced  in  a  notice 
published  in  the  Federal  Register. 
Accordingly,  this  notice  announces  the 
following  effective  dates: 

1.  34  CFR  part  208,  final  regulations 
for  the  Eisenhower  Mathematics  and 
Science  Education — State  Grant 
Program,  published  May  21, 1992  (57 
FR  21708). 
DA  ■  €S   t'ffective  date:  July  29. 1992 
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2  34  CFR  parts  425.  426,  431.  432. 
433, 434, 435, 436,  437,  438,  441,  460, 
461, 462, 463,  464, 471,  472,  473,  474. 
475,  476,  477,  489,  490,  and  491.  final 
regulations  for  the  Adult  Education  and 
Literacy  Programs,  published  June  5, 
1992  (57  FR  24084). 
D.AT1S:  Effective  date  July  29,  1992 

3.  34  CFR  part  201,  final  regulations 
for  the  Chapter  1 — Migrant  Education 
Program,  published  June  11,  1992  iS" 
FR  24751), 

DATES:  Effective  date  July  29.  1992 

Note:  Section  201  52|b)(ll,  'cj.  and  (d) 
req-jinnj?  Office  of  Management  and  Budget 
lOMB!  approval  was  approved  ar.d  took 
effect  on  the  same  daie 

4.  34  CFR  pari  671,  final  regulations 
for  the  Foreign  Periodicals  Program, 
published  June  12,  1992  (57  FR  24953) 

DATES:  Effective  date  July  29.  1992 

5   34  CFR  part  212,  fin^l  regulations 
for  Even  Start,  pub!;s.hed  June  19,  1992 
(57  FR  27556). 
DATES:  Effective  date  .August  3,  1992. 

6,  34  CFR  parts  361,  363,  376.  and 
380.  final  regulations  for  The  State 
Vocational  Rehabilitation  Services 
Program,  the  State  Supported 
Employment  Services  Program,  Special 
Projects  and  Demonstrations  for 
Providing  Transitional  Rehabilitation 
Services  to  Handicapped  Youth,  and 
Special  Projects  and  Demonstrations  fur 
Providing  Supported  Employment 
Services  to  Individuals  with  Severe 
Handicaps  and  Technical  Assistance 
Projects,  pubhshed  June  24,  1992  (57  FR 
28432). 

DATES:  Effective  date.  August  8,  1992 

7,  34  CFR  part  690.  final  regulations 
for  the  Pell  Grant  Program,  published 
June  25, 1992  (57  FR  28568) 

DATES:  Effective  date  August  9,  1992 

8,  34  CFR  parts  307,  309,  315.  324. 
and  327,  final  regulations  for  certain 
Office  of  Special  Education  and 
Rehabilitative  Services  discretionary 
grant  programs,  published  June  29,  1992 
(57  FR  28964) 

DATES:  Effective  date  September  18. 
1992 

9,  34  CFR  part  664,  final  regulations 
for  Higher  Education  Programs  m 
Modem  Foreign  Language  Traming  and 
Area  Studies— Group  Projects  Abroad 
Program,  published  June  29.  1992  (57 
FR  28976). 

DATES:  Effective  date:  September  18, 
1992. 

Notr  Sections  74  75,  75  26V  75  720,  and 
76  720  requiring  0MB  approval  were 
approved  and  took  effect  on  the  same  date 

10,  34  CFR  parts  74,  75.  76,  77,  237 
263.  300,  356.  562,  630,  553,  654,  and 
762,  final  regulations  for  the  Education 


Department  General  Administrative 
ReKulations,  published  July  8.  1992  (57 

FR  30328) 

DATES:  Effective  date  September  18, 

1992 

11   34  CFR  parts  674,  675,  and  676. 
final  regulations  for  the  Perkins  Loan 
F'roKram,  College  Work-Study  Program, 
and  ,Suppiemen!al  Educational 
Opf)ortunitv  Grant  Program,  published 
iuiy  21.  1992(57  FR  32342). 
DATES:  Effective  date  September  18. 
19M2 

12,  34  CF"R  part.s  400,  401.  402,  403, 
405, 406, 4Q7. 408,  409   410, 411. 412. 
413,  414.  415.  416   417,  418.  419,  421. 
422.  423, 424. 425   426, 427, and  428, 
final  regulations  for  State  Vocational 
and  .Applied  Teciinology  Education 
Programs  and  National  Discretionary 
Frourams  of  Vwatmnal  Education, 
puolished  August  14,  1992  (57  FR 
36720). 

DATES:  Effective  date:  September  28, 
1992. 

13.  34  CFR  parts  300  and  303.  final 
regulations  for  Assistance  to  States  for 
Education  of  Ha.id. capped  Children  and 
Early  Intervention  Program  for  Infants 
and  Toddlers  with  Handicaps, 
published  August  19.  1992  (57  FR 
37652) 

DATES:  Effective  date  October  3.  1992 

14  34  CFR  part  200.  final  regulations 
for  the  Chapter  1  Program  in  Local 
Educational  Agencies,  published  August 
27. 1992 (57  FR  39066) 

DATES:  Effective  date:  November  8. 
1992 

15  34  CFR  part  668,  final  regulations 
fur  the  Student  Assistance  General 
Provisions,  published  on  August  27, 
1992  {57  FR  39088) 

DATES:  Effective  date  November  8. 

1992 

16  34  CFR  parts  300  and  301.  final 
rttguiatioiis  for  Assistance  to  States  for 
the  Education  of  Children  with 
Disabilities  Program  and  Preschool 
Grants  for  Children  with  Disabilities. 
punhshed  September  29   1992  (57  FR 
44704), 

DATES:  Effective  date  November  13, 

19<^2 

17  34  CFR  parts  600  and  668.  final 
regulations  for  Institutional  Eligibility 
under  the  Higher  Education  Act  of  1965, 
as  ,\mended  and  Student  Assistance 
General  Provisions,  published  October 
19,  1992  (57  FR  47752) 

DATES:  Effective  date  December  3. 1992 

18,  34  CFR  parts  300  and  301. 
correction  to  final  regulations  for 
Assistance  to  States  for  the  Education  of 
Ciiildren  with  Disabilities  Program. 
published  October  27.  1992  (57  FR 
48694). 


DATES:  Effective  date:  November  13, 
1992, 

19,  34  CFR  part  769.  final  regulations 
for  the  Library  Literacy  Program, 
published  October  30. 1992  (57  FR 
49264). 

DATES:  Effective  date:  Do<.ember  14, 
1992. 

20.  34  CFR  part  639.  final  regulations 
for  the  Law  School  Clinical  Expenence 
Program,  published  November  3.  1992 
(57  FR  49650). 

DATES:  Effective  date  December  18, 
1992, 

21.  34  CFR  part  555,  final  regulations 
for  the  Bilingual  Education  Evaluation 
Assistance  Centers  Program,  published 
November  6,  1992  (57  FR  53194). 
DATES:  Effective  date  December  21, 
1992. 

22,  34  CFR  parts  755.  757.  and  758, 
final  regulations  for  the  National 
Program  for  Mathematics  and  Science 
Education,  FIRST;  Schools  and  Teacher« 
Program,  and  FIRST:  Family-School 
Partnership  Program,  published 
November  6,  1992  (57  FR  53200) 
DATES:  Effective  date  December  21, 
1992. 

23,  34  CFR  part  637,  final  regulations 
for  the  Minority  Science  Improvement 
Program,  published  November  18,  1992 
(57  FR  54301). 

DATES:  Effective  date.  January  2,  1993 

24.  34  CFR  parts  76,  81,  86,  218.  221. 
222.  300,  361,  and  581,  final  regulations 
containing  amendments  to  certain 
program  regulations  to  permit  filing  by 
facsimile,  published  Nnvuniber  30.  1992 
(57  FR  56794). 

DATES:  Effective  date:  January  29,  1993 

25  34  CFR  parts  600  and  668,  final 
regulations  for  Institutional  Eligibility 
Under  the  Higher  Education  Act  of 
1965.  as  Amended  and  Student 
Assistance  General  Provisions, 
published  December  3.  1992  (57  FR 
57304). 
DATES:  Effective  date  January  29,  1993 

26.  34  CFR  part  668.  final  regulations 
for  the  Student  Assistance  General 
Provisions,  published  December  17. 
1992  (57  FR  60032). 

DATES:  Effective  date  January  31,  1993. 

27.  34  CFR  part  682.  final  regulations 
for  the  Federal  Family  Education  Loan 
Program,  published  December  18,  1992 
(57  FR  60280). 

DATES:  Effective  date:  February  1.  1993 

28.  34  CFR  part  12.  final  regulations 
for  Disposal  and  Utihzation  of  Surplus 
Federal  Real  Property  for  Educational 
Purposes,  published  December  18, 1992 
(57  FR  60394) 

DATES:  Effective  date:  February  1,  1993. 

29.  34  CFR  part  206.  final  regulations 
for  Special  Educational  Programs  for 
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Students  Whose  Families  Are  Engaged 
in  Migrant  and  Otiier  Seasonal 
Faimwork — HighrSchool  Equivalency 
Program  and  CollBge  Assistance  Msgran' 
Procrarn.  published  Decemht^r  18   19<?2 
.'->7  PR  60406) 
OATtS:  E'^ertivp  dafe  Ffebruary  1.  I'^Qj 

.30.  34  CFR  parts  6-4,  6^5.  and  676, 
jr.a!  re^jla'ions  !dt  the  Feceral  Perkins 
Loan  Prograrr,.  Fe<j?rai  Work-Study 
Prngrarp.,  and  Federal  Sup^.!H^1e';tal 
Educational  Opportunity  Crajst 
Program.  p\ibli.sh«d  December  *  1   IQO? 
(57  FR  60700). 
DATES:  Effective  J  ;t^--   F\'br...iry  4.  '3'<3 

.n   34  CFR  pa-t  .-:!;,  fins'  rBguiaticns 
for  the  Magnet  Schools  *i.^sistaiic« 
Program,  published  Def^erribrT  24,1  '}'-\: 
('^7FRf.lS08] 
DATES:  Elective  dc.te  Feb.-uary  2.5.  3  99.3. 

32.  34  CFR  p.^rts  315.  llfl,  ard  313, 
P.nal  reguialions  for  Training  Personn-'. 
for  the  Education  of  Individ aals  with 
Disabilities — Parent  Training  and 
Infjr;nat;on  Centers,  Graiits  fur 
Perscnne'  Training,  and  Grants  to  State 
FJucational  Agencies  and  Irstituti'.jns  r.f 
Higher  Education,  published  on 
December  29.  IQfi..  ,57  FR  620945 
DATES:  Effertve  date  Pebniary  25.  1993 

33.  34  CFR  part  6H2,  final  rf'krulations 
for  the  Federal  Famry  Education  Loan 
Program,  published  January  7,  19S3  (Sd 
FT?  3174). 

DATES:  Effective  date  Febnia'7  25.  1993 

34.  34  CFR  part  668.  finai  regulations 
for  ^hii  Student  Assistunce  Genera! 
Provision,  pubbshed  January  7.  1993  (')8 
FR  5180). 

DATES:  Effective  actef  Februarv  25.  19<)J 

35.  34  CFR  part  99,  final  regulations 
for  FaiQily  Educational  Rights  and 
Pnvacv,  published  January  7.  1993  (.56 

FR  aiaaj. 

DATES:  Effective  date  February-  25.  1993 

36.  34  CFR  part  282,  finai  regulations 
tar  the  Territories  and  Freely  Associated 
States  Educational  Grant  Prtjgram. 

published  January  19.  1993  (58  FR 
1174). 

DATES;  Elective  dafeKiarch  5,  1*33 
37   34  CFR  part  305,  final  regulations 

(nr  Regional  Resource  and  Federal 

Centers,  published  Fehmar\'  19  1993 

t58FR9462), 

DATES:  Effective  date:  Apnl  28  l^^ul 
38.  34  CFR  part  528.  final  rev'uiations 

f':'r  the  Endowment  Challenge  Grant 

Program,  published  Februarv  23   l^J^l 

:)8FR11162). 

DATES:  Effective  date:  April  2H  1993. 
39  34  CFR  part  770,  final  regulations 

for  the  Librax-y  Sendees  and 

Conslrurt:on  Act,  St.il0-Adr:r,-'.';tered 

Program,  published  Fehr..:firv  21   V-t93 

i">8  FR  11166). 

DATES:  Effective  date:  Apnl  28.  1993. 


40  34  CFR  part  200,  final  regiJations 
!'•:.:  the  Chapter  1  Program  in  I„r>ra! 
Educational  Agencies,  puhlishRd  MG-i,.b 
!,  1993  (58  FR  11 920} 

DATES:  Effective  dele  -*;:n,  .'t*    :  Q93. 

41  34  tFR  parts  23!!,  2  31 ,  23f,  and 
238.  hnal  regulations  for  DnjK^r"'^e 
.Sv  hods  and  Corr.rr.unities,  published 
March  9.  1993  \''-P,  FR  13176). 
DATES:  Effective  dote;  April  28.  1993. 

42  34  CFR  parts  600  and  668,  final 
regulations  for  Institutional  Eligibility 
Under  the  Highi^r  Education  Act  of 
1965,  as  .^mended,  and  Student 
.Assistance  t^eneral  Provisions, 
published  March  10, 1993  (58  FR 
13336). 

DATES:  Effective  date:  April  28. 1993. 

43.  34  CFR  part  612,  final  regulations 
for  Drug  Prevention  Programs  in  Higher 
Education,  publishw^  Mpv  6. 1993  (58 
FR  27140). 
DATES;  Effective  date.  June  20.  1993. 

44  34  CFR  part  630.  final  regulations 
for  the  Fund  for  the  Improvement  of 
Postsecondary  Education,  published 
May  6   1993  (58  FR  27144). 
DATES;  £•/>  t;vp  d/itf   ],..:';e  20,  1993. 

45.  34  CFR  pi.-^  3 ".  '^   *"  ;.al  regulations 
for  Training  Pt^rv::;-:  i.ir  the  Education 
of  Individuals  wth  Disabilities  -  Grants 
for  Personnel  Training,  published  May 
7.  1993  (58  FR  27440). 
DATES:  Effective  date:  June  21, 1993. 

46  34  tFR  parts  617,  624.  625,  626. 
627,  636,  and  548,  final  regulations 
removing  regulations,  published  May 
14.  1993  (58  FR  28504). 
DATES:  Effective  date:  June  28,  1993. 

4  7  On  March  15. 1985  (50  FR  10710J 
the  Dt-partment  of  Education  published 
rc?gu!a;ions  for  34  CFR  part  690 — Pell 
Gran'  Program,  i::  the  EFFECTIVE  D ATI 
serti(jn.  the  Depa-nment  stated  that  tr.e 
final  regulations,  with  llie  exception  of 
certain  sections,  would  take  effect  either 
45  days  after  publication  m  the  federal 
Register  or  later  if  the  Congress  'cmk 
certain  adjouniments.  The  iJepa.n(r;f;:t 
stated  that  the  excepted  setmnns, 
.nciuding  §690.72,  would  t)e>r<r:-;e 
effective  following  the  i3epart:r.tii!  s 
submission  ar^d  CMP  apfroval  of 
information  coil«nion  requirements 
contained  m  thrive  sections  under  the 
Paperwork  Red u  ton  Act  of  1980.  The 
effective  date  statuniHrit  in  the 
rejTui-atiors  is  corrected  to  reflec:t  the 
determmalion  of  0MB  that  §690.72 
does  not  contain  information  collection 
njquirt'ments  subject  to  OMB  approval. 
Section  690.72  therefore  became 
effective  on  the  same  date  as  other 
provisions  of  the  regulations  not 
containing  these  requirements. 
DATES:  Effective  date.  April  29,  1985. 

48  On  July  12,  1984  (49  FR  28520) 
the  Department  of  Education  published 


-p^-;. ;  it  :■:. s  for  34  CFR  part  628— 
r  ::d;  wment  Challenge  Grant  Program. 
in  the  EFFECTTVE  DATE  section,  the 
Department  stated  that  the  final 
regulations,  with  the  exception  of 
certain  sections,  would  take  effect  pi  the* 
45  days  after  publication  in  the  FerifriiJ 
Regifdpf  or  later  if  the  Congress  took 
i  ►•-'„;  :  ddjoumments.  The  Department 
stated  that  the  excepted  sections, 
including  §628.30.  would  become 
effective  following  the  Department** 
submission  and  OMB  approval  of 
information  collection  requirements 
contained  in  those  sections  under  the 
Paperwork  Reduction  Act  of  1980.  The 
effective  date  statement  in  the 
regulations  is  corrected  to  reflect  the 
determination  of  OMB  that  §628.30 
does  not  contain  information  collection 
requirements  subject  to  OMB  approval. 
Section  626.30  therefore  became 
effective  on  the  same  date  as  other 
provisions  of  the  regulations  not 
containing  these  requirements. 
DATES:  Effective  date:  September  14, 
1984 

Dated:  June  3D  1993. 
ludith  A.  V,    iktdf.. 
General  Counsel 
[FT?  Dor  Q-i-ifi?n  Filed  7-8-93: 845  am) 

ei.,..,,i**G  cr:>M  «oce^„-tn-* 


ENVIRONMENTAL  P R C; T E C " t ON 
AGENCY 

4C  CFR  Pa^  85 
(fRL-4«:'7-3J 

Retrofit/'Ret5;jitd  Req-jirempr»ttlor1fli 

end  Earijer  Mi^de!  Yea'  U'^banSuiMMi: 
Pjbltc  Workshop  t'of  E '■.;.,.':jjrnf,r' 
Certifiers 

AGENCY:  Environmental  Protsctioo    • 

Agency. 

ACTION:  Notice  of  public  workshop  few 

equipment  certifiers. 

SirtniAPY:  This  notice  announces  a 
^    ri;     workshop  concerning  tlie 
certification  of  urban  bus  retrofit/ 
rebuild  equipment  pursuant  to  40  CFR 
85.1405  through  85.1414.  EPA  will 
conduct  the  workshop  for  prospective 
certifiers  as  well  as  other  interested 
parties  in  order  to  provide  and  explain 
generic  certification  application  formats. 
Recommended  certification  formats  will 
be  tailored  for  each  of  the  two 
compliance  options  and  will  distinguish 
between  exhaust  aflertreatraent 
equipment  and  engine-based 
equipment. 

DATES:  The  workshop  will  be  held 
Monday,  July  19, 1993,  from  10  am  to 
5  pm. 
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ADDRESSES:  The  workshop  will  be  held 
at  the  EPA  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor.  Michigan  48105. 
telephone  (313)  66S-4200. 
ro«  FURTHER  INFORMATTOM  CONTACT: 
William  Rutledge,  Technical  Support 
Branch.  Manufacturers  Operations 
Division  (6405J],  US.  Environmental 
Protection  Agency ,  401  M  Street  SVV., 
Washington,  DC  20460,  Telephone. 
(202) 233-9297. 

SUPPtEMEKTARY  INFORMATION: 

I.  Background 

On  Aphl  21,  1993.  EPA  published 
final  Retrofit^'Rebuiid  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359)  The  retrofit/ 
rebuild  program,  intended  to  reduce  the 
ambient  levels  of  particulate  matter 
[PM]  in  urban  areas,  is  limited  to  1993 
and  earlier  model  year  [MY]  url^an 
buses  operating  in  metropolitan  areas 
with  1980  populations  of  750,000  or 
more,  whose  engines  are  rebuilt  or 
replaced  after  January  1.  1995 
Operators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1  sets 
particulate  matter  emissions 
requirements  for  each  urban  bus  in  an 
operator's  fleet  whose  engine  is  rebuilt 
or  replaced,  Option  2  is  a  fleet  averaging 
program  that  sets  out  a  specific  annual 
target  level  for  average  PM  emissions 
from  1993  and  earlier  MY  urban  buses 
in  an  operator's  fieet, 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  Emissions  requirements 
under  either  of  the  two  options  depend 
heavily  on  t,he  availability  of  retrofit/ 
rebuild  equipment  certified  for  each 
engine  model  To  be  used  for  Option  1 
equipment  must  be  certified  as  meeti.'ig 
a  0  10  g^hp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM 
Equipment  used  for  Option  2  must  be 
certified  as  providing  some  level  of  PM 
reducUon  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  a-'erage  fleet  PM  levels  attained 
under  the  program  Technology  must  be 
certified  m  order  for  urban  bus 
operators  to  take  credit  for  a  reduction 
in  PM  provided. 

The  certification  process  ou'lined  in 
the  retrofit/rebuild  rjle  is  based  on 
existing  regijlations  for  aftermarket  parts 
certification  fcr  light-duty  vehicles  and 
iTJcks  However,  in  order  for  equipment 
to  be  a  trigger  under  Option  1  for  an 
engine  model,  additional  information 
regarding  cost  must  be  submitted  in  the 
application  for  cert.ific;ation  The 
certifier  must  guarantee  that  the 
equipment  will  be  offered  for  sale  under 


an  appropriate  life  cycle  cost  ceiling  to 
all  affected  urban  bus  operators  for 
which  the  equipment  is  certified  to  be 
a  trigger  under  Option  1 

In  order  to  provide  sufficient  lead 
time  for  urban  bus  operators  to  make 
plans  and  procure  retrofit/ rebuild 
equipment,  it  is  important  to  have 
certified  equipment  available  to  urban 
bus  operators  as  soon  as  possible  For 
this  reason,  and  because  most  potential 
cenifiers  have  had  no  previous 
experience  with  the  similar  aftermarket 
parts  certification  program  or  the  hfe 
cycle  cost  requirements,  EPA  feels  it 
would  b*i  worthwhile  to  provide  and 
explain  standardized  formats  for 
meeting  the  rebuild/retrofit  equipment 
certification  requirements  as  quickly 
^nd  efficiently  as  possible. 

11  Workshop  Structure 

FJ A  w:ii  arrange  the  workshop 
agenda  to  provide  an  overview  of  the 
retrofit 'rebuild  program  followed  by  a 
detailed  explanation  of  the  equipment 
certification  program  and  the 
standardized  certification  application 
formats.  Ample  time  will  be  allowed  for 
questions.  Specific  written  questions  or 
suggestions  are  encouraged  to  be 
provided  in  advance  to  the  Contact 
Person   Further,  all  those  planning  to 
attend  are  requested  to  nobfy  the 
Qintact  Person  in  advance  to  facilitate 
our  planning, 
RckMsrl  0.  Brenner. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
(FR  Doc.  93-16312  Filed  7-«-93i  8;45  am] 

WLUNO  COOC  iMO-60-» 


40  CFR  Part  414 

[FRL-4610-7] 
RiN  2040-AB65 

Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Category;  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Pertormance  Standards 

AGENCY:  Environmental  Protection 
Agency  CEPA). 

ACTION:  Final  rule, 

SUMMARY:  FPA  is  promulgating 
•iiTiendnitinls  limiting  effluent 
discharges  to  waters  of  the  United  States 
and  the  introduction  of  pollutants  into 
publicly  owned  treatment  works 
(POTWs)  by  existing  and  new  sources  in 
the  organic  chemu>als.  plastics,  and 
synthetic  fibers  (OCPSF]  point  source 
category. 

EPA  Is  adding  Subpart  J  limitations 
based  on  the  Best  Available  Technology 


Economically  Achievable  (BAT)  and 
New  Source  Performance  Standards 
(NSPS)  for  19  additional  pollutants  as 
well  as  Pretreatment  Standards  for 
Existing  Sources  (PSES)  and 
Pretreatment  Standards  for  New  Sources 
(PSNS)  for  11  of  these  19  pollutants. 
These  amendments  respond  to  the  U,  S 
Fifth  Circuit  Court  of  Appeals"  remand 
decisions  on  the  OCPSF  regulation, 
Chemical  Manufacturers  Association  v 
U.S.  EPA. 

EPA  is  also  correcting  the  cnteria  for 
designating  "metal-"  and  "cyanide- 
bearing"  waste  streams,  and  is  adopting 
two  nonsubstantive  formatting  changes 
DATES:  These  regulations  are  effective 
August  23, 1993.  In  accordance  with  40 
CFR  23.2  ,  this  regulation  shall  be 
considered  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  Eastern  time 
July  23,  1993. 

The  compliance  date  for  PSES  is  as 
soon  as  po.ssible  but  no  later  than  July 
23.  1996.  The  compliance  dates  for 
NSPS  and  PSNS  is  the  date  the  new 
source  begins  operation.  Deadlines  for 
compliance  witii  BAT  are  established  in 
permits. 

Under  section  509(b)(1)  of  the  Clean 
Water  Act.  judicial  review  of  this 
regulation  can  be  had  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  within  120  days  after 
the  promulgation  date  of  todays 
regulation  for  purposes  of  judicial 
review.  Under  section  509(b)(2l  of  the 
Clean  Water  Act.  the  requirements  in 
this  regulation  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  The  supporting  information 
and  all  comments  and  responses  on  this 
amendment  to  40  CFR  part  414  will  be 
available  for  inspection  and  copying  at 
the  EPA  Water  Docket,  room  L-io2. 
Waterside  Mall,  401  M  Street  SW., 
Washington.  DC  20460.  For  access  to 
Docket  materials,  call  (202)  260-3027 
betv.'een  9  a.m.  and  330  p.m.  for  an 
appointment.  The  basis  for  this 
amendment  is  detailed  in  the 
supplement  to  the  OCPSF  record  which 
is  also  in  the  Water  Docket.  For 
additional  information  contact  George 
M.  Jett.  Project  Officer,  Chemicals 
Branch.  Engineering  and  Analysis 
Division  (WH-552),  Environmental 
Protection  Agencv,  401  M  Street.  SW.. 
Washington.  DC  20460 
FOR  FURTHER  INFORMATKX  CONTACT: 
George  M.  Jett.  (202)  260-7151,  for 
information  regarding  the  technical 
data,  and  Debra  Nicoll.  (202)  260-5386 
for  information  regarding  the  economic 
data.  Copies  of  the  supplemental 
development  document  and 
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supplemental  economic  analysis  may  be 
obtained  by  writing  or  calling  Mr. 
George  Jett  or  Ms.  Debra  Nicoll, 
respe<:tively,  Engineering  and  AnaK'si$ 
Division  f\VH-.552),  U.S.  EPA,  401  M 
Street  SVV..  Washington.  DC  20460 
SUPPLEMENTARY  INFORMATION: 
Organization  of  this  Document: 

!   L«*gai  Authority 

II.  Background  and  Rationale  for 

Ainendmer.ts 

III.  New  Source  Perfonnance  Standards  and 

Pretreatment  Standards  for  New  Sources 
rv.  B.M  Subcategorization 
V.  BAT  Subpart  J  and  Corresponding 
Amendments 
A  Background 
B  Final  Regulatory  Amendments 

C.  Basis  for  Economic  Analysis 

D.  Summary  of  Economic  Impacts 

E.  Small  Plant  Analysis 

F  Cost-Effectiveness  Analysis 
Vi.  Correction  of  Criteria  for  Designating 
"Metal-"  and  "Cyanide-Bearing"  Waste 
Streams 

VII.  Nonsubstantive  Format  Changes 

VIII.  Public  Participation  and  Summary  of 
Selected  Responses 

A.  Scop)e  of  the  Remand 

B.  Appropriate  Technology  Basis  for  New 
Source  Standards 

C.  Appropriate  BAT  Subcategorization 

D.  Applicability  of  the  Revised  Pass- 
Through  Methodology 

E.  Land  Availability 

F  Guidance  for  Laboratory  Analysis  of 
Complex  Matrices 

G.  Guidance  for  the  Appropriate  Flow 
Basis  for  Converting  Concentrations  into 
Mass-Based  Lim.itations  and  Standards 

IX.  Execu'ive  Order  12291 

X.  Regulatory  Flexibility  Analysis 

XI.  Paperwork  Reduction  Act 

(.  Legal  Authority 

The  amendments  to  40  CFR  part  414 
described  in  this  notice  are  promulgated 
under  authority  of  sections  301,  304, 
306,  307.  308.  and  501  of  the  Clean 
Water  Act  (the  Federal  Water  Pollution 
Control  .\ct  Amendments  of  1972,  as 
a:-,e:^,dfd  (33  U.SC.  1251  et  seq,)),  also 
referred  to  as    the  Ait"  or  TWA." 

II.  Background  and  Rationale  for 
.Amendments 

FP.-\*s  expia:iaiion  of  thw  background 
-!':il  r.:!*,onale  for  today's  amendment.s 
are  t  or, tamed  m  the  December  6,  1991 
proposal  (56  FR  63897).  the  January  21. 
1992  extension  of  comrrient  period  and 
correction  notice  (.57  FK  2238),  and  the 
December  1,  1992  notice  of  availabihty 
and  request  for  comments  (NOA)  (57  FR 
56883),  as  supplemented  by  the 
information  and  references  in  the 
following  sections  of  this  preamble  and 
by  the  rulemaking  record 

Briefly,  these  amendments  respond  to 
t.^ie  U.S,  Fifth  Circuit  Court  of  .^ppeals' 
remand  decisions  on  the  November  5, 
1987  OCTSF  regulation.  Chemical 


Mnnufacturers  Association  V.  V  S  EPA 
870  F'2d  177  (5th  Cir.),  modified,  88^) 
F  2d  253  (5th  Cir.  1989),  cert  ch^nifa 
PPGIndustnes.Inc  v   U  S.  EPA  4'-<' 
V  S  910  11990],  The  Court  rpn\A;.<^^^<.: 
three  aspects  of  the  OCPSF  guideli.ne 
the  New  Source  Performance  Standards 
(NSPS)  and  the  Pretreatment  Standards 
for  New  Sources  (PSNS)  for 
consideration  of  whether  zero  discdiarge 
limits  would  be  appropriate  for  new 
plants  in  the  OCPSF  industry  based  on 
recycle  of  wastewater;  the 
subcategorization  of  the  industry  into 
two  subcategories  imposing  differing 
limitations  based  on  Best  Available 
Technology  Economically  Achievable 
(BAT),  on  the  ground  that  the  Agency 
did  not  provide  sufficient  notice  of  the 
scheme:  and  limitations  for  19  of  the  20 
BAT  Subpart  J  pollutants  that  were 
based  upon  in-plant  biological  treatment 
technology  (and  the  corresponding  New 
Source  Performance  Standards  (NSPS) 
for  these  pollutants,  as  well  as  13 
corresponding  Pretreatment  Standards 
for  Existing  Sources  and  Pretreatment 
Standards  for  New  Sources  (PSES  and 
PSNS  respectively)),  on  the  ground  that 
the  model  treatment  systems  used  to 
estimate  the  cost  of  compliance  had 
shorter  detention  times  than  the  systems 
on  which  the  limitations  were  based. 

In  reconsidering  new  source 
performance  standards.  EPA  has 
decided  not  to  revise  the  NSPS  and 
PSNS  standards  that  were  promulgated 
in  the  OCPSF  guideline  because,  among 
other  things,  EPA's  database  does  not 
demonstrate  that  total  recycle  is  a 
demonstrated  technology. 

EPA  also  has  decided  not  to  revise  the 
BAT  subcategorization  scheme  for 
Subpart  I  and  Subpart  J.  The  Agency 
concluded  that  this  is  the  most 
appropriate  approach  for  the  OCPSF 
industry. 

EPA  IS  promulgating  the  same 
numerical  effluent  limitations  and 
Standards  that  were  proposed  on 
December  6.  1991  for  the  19  remanded 
BAT  Subpart  J  and  NSPS  pollutants  and 
for  11  of  the  13  corresponding  PSES  and 
PSNS  pollutants  based  on  revised 
estimates  for  the  cost  of  compliance 
derived  from  revised  model  in-plant 
biological  treatment  system  designs. 
Pretreatment  standards  for  phenol  and 
2,4-dimethylphenol  are  not  being 
promulgated  because,  based  on  the 
revised  pass-through  methodology 
presented  in  the  December  1, 1992 
SO.K,  EP.A  has  concluded  they  do  not 
pass  through  POTWs. 

These  amendments  also  correct  the 
criteria  for  designating  "metal-"  and 
"cyanide-bearing"  waste  streams,  and 
adopt  two  nonsubstantive  formatting 
changes.  These  actions  do  not  arise  out 


of  the  litigatior.   rather  they  result  from 
independent  EPA.  review  of  the 
-egulation. 

in    \pw  fvourt  p  Pf-rfcirniiin!  f-  SfriMCi^  ri,!«t 
and  Pretreaimen!  Star!(irtr!i«.  ,lr'r  \.'» 
Sources 

In  the  1987  OCPSF  promulgation,  the 
Agency  promulgated  NSPS  for  all  direct 
discharging  sources  based  on  the  best 
available  demonstrated  technology,  as 
required  by  CWA  section  306  (52  FR  at 
42545).  NSPS  was  established  for  the 
three  conventional  pollutants  regulated 
under  the  OCPSF  guideline  on  the  basis 
of  BPT  model  treatment  technology,  and 
for  the  63  OCPSF-regulated  priority 
pollutants  on  the  basis  of  BAT  model 
treatment  technology.  The  numerical 
standards  are  equivalent  to  the  BPT  and 
the  BAT  limitations  (52  FR  42545).  EPA 
also  promulgated  PSNS  on  the  same 
technology  basis  as  PSES;  the  numerical 
standards  for  47  priority  pollutants  that 
were  determined  to  pass  through  or 
otherwise  interfere  with  the  operation  of 
publicly  owned  treatment  works 
(POTWs)  are  equivalent  to  the  PSES 
standards  (52  FR  42549). 

The  Natural  Resources  Defense 
Council  (NRDC)  challenged  the  final 
NSPS  and  PSNS  standards  arguing,  in 
part,  that  the  Agency  failed  to  give 
adequate  consideration  to  hotter 
pollution  control  technolog.es  that 
could  be  used  by  new  sources. 

On  March  30. 1989.  the  Fifth  Circuit 
rejected  all  but  one  of  NRDC's 
challenges  to  the  NSPS  standards  and 
remanded  the  NSPS  standards  to  EPA 
"for  consideration  of  whether  zero 
discharge  limits  would  be  appropriate 
for  new  plants  in  the  OCPSF  industry 
because  of  the  existence  of  recycling" 
(870  F.2d  at  264).  However,  the  Court 
left  the  standards  in  place  during  the 
Agency's  response  to  the  remand  (870 
F.2d  at  266). 

The  Agency  has  reconsidered  the 
issues  related  to  establishing  new  source 
zero  discharge  standards  based  on 
process  wastewater  recycle  and.  as 
proposed,  has  decided  not  to  revise  the 
existing  NSPS  and  PSNS  standards.  EPA 
received  comments  from  NRDC  urging 
EPA  to  promulgate  zero  discharge 
standards  based  on  recycle  of  process 
wastewater,  and  numerous  industry 
comments  supporting  EPA's  proposal  to 
retain  the  existing  NSPS  and  PSNS 
standards.  As  explained  more  fully  in 
Section  VUI.B.,  below,  the  Agency  has 
concluded  that  it  has  no  basis  to  impose 
a  zero  discharge  technology-based  NSPS 
standard  on  any  OCPSF  source,  and 
that,  even  if  it  were  to  undertake  an 
extensive  data  collection  and  technical 
development  effort,  it  is  unlikely  EPA 
could  impose  a  zero  discharge  standard 
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on  more  than  a  few  of  the  25.000 
product/processes  in  the  OCPSF 
indust-r>'.  First,  the  "concentration- 
based"  approach  which  forms  the 
framework  of  the  OCPSF  giiidei. r,a 
limits  ihs  opportunities  for  the 
promotion  of  recycHng  and  re-use  of 
wastewater  through  a  national 
guideline,  in  contrast  to  the  'mass- 
based"  approach  adopted  in  otht'r 
paidehnes.  The  .Agency  explicitly 
recognized  this  limitation  during  the 
guideline  development  process,  but 
opted  for  this  approach  nonetheless 
because  it  provided  the  basis  for  a 
guideline  with  more  expansive 
covera^;e  This  was  a  rational  rsKulatory 
decision  made  by  the  Agency 
Moreover,  because  the  OCPSF  record 
was  imprecise  with  regard  to  its  use  of 
the  term  "re<:ycle,"  both  NRDC  and  the 
Fi.^.h  Circuit  in  its  rem.and  order 
misinterpreted  the  support  in  the 
database  for  zero  discharge  through 
recycling  In  fad,  the  record  contains 
very  few  reports  of  complete  recycle  and 
does  not  demonstrate  that  recycle  is  a 
demonstrated  technology  on  which  EPA 
can  base  a  zero  discharge  standard. 

IV.  BAT  Subcategohzation 

The  original  OCPSF  guideline  had 
two  technology-based  BAT 
subcategories  for  the  control  of  toxic 
pollutants:  one  for  any  direct  discharge 
point  source  that  uses  end-of-pipe 
biological  treatment  or  installs  end-of- 
pipe  biological  treatment  to  comply 
with  BPT  effluent  limitations  (Subpart  I. 
§  414,90),  and  one  for  any  dirtjct 
discharge  point  source  that  does  not  use 
end-of-pipe  biological  treatmiOnt  or  does 
not  install  end-of-pipe  biological 
treatment  to  comply  with  BPT  effluent 
limitations  (.Subpart  J,  §414  100). 
SubpartvS  I  and  J  set  limits  for  63  and  59 
pollutants,  respectively.  Of  the  59 
Subpart  J  .Maximum  for  Monthly 
Average  lim.itations,  9  are  identical  to, 
20  are  more  stringent  than,  and  30  are 
less  stringent  than  the  corresponding 
Subpart  I  limitations. 

As  explained  in  the  proposal.  EPA 
established  this  scheme  based,  in  part, 
on  its  conclusion  that  there  are  plants  in 
the  OCPSF  industry  whose  wastewaters 
have  such  low  levels  of  Biochemical 
Oxygen  Demand  (BOD)  that  they  will 
not  be  able  to  operate  biological 
treatment  systems  effectively  and  dq  not 
need  biological  treatm.ent  systems  to 
comply  with  the  BPT  BOD  effluent 
levels  (56  FR  at  63899).  Biological 
treatment  systems  rely  on 
microorganisms  to  biodegrade  or  "eat" 
the  .3rganic  pollutants  in  the 
wastewater  BOD,  a  measure  of  the 
organic  pollution  strength  in  water  or 
wasfewatwr,  is  determ.ir.ed  by  measuring 


the  oxygen  used  by  microorganisms  to 
oxidize  or  "eat"  the  organic 
contaminants  of  a  sample. 
Consequently.  BOD  measures  the 
amount  of  substrate  or  "food"  available 
for  the  survival  of  microorganisms  (id). 
Biological  treatment  systems  therefore 
require  sufficient  BOD  levels  to  operate 

(id.) 

NRDC  chaiiengod  the  BAT 
subcategorization  scheme  in  the 
litigation  over  the  OCPSF  guideline. 
arguing  that  the  ,\gen(~y  had  failed  to 
present  its  BAT  subcategorization 
scheme  for  comment  and  also  asserting 
that  this  type  of  BAT  subcategorization 
violated  the  CVV.A  bftt^use  it  allowed  a 
discharger  who  chooses  not  to  employ 
end-of-pipe  biological  treatment  to  be 
subject  to  fewer  and  less  stringent  BAT 
Subcategory  J  limitations,  rather  than 
the  more  stringent  Subcategory  I 
limitations  which  apply  to  plants  with 
end-of-pipe  biologi(^i  treatment 
systems.  NRDC  also  argued  that,  if  it 
had  had  an  opportunity  to  comment,  it 
would  have  urged  EPA  to  establish  a 
raw  waste  BOD  "iloor"  above  which 
plants  would  not  be  able  to  aualify  for 
Subpart  I,  or  to  limit  the  applicability  of 
Subpart  I  to  those  categories  of  OCPSF 
production  that  tend  to  have  low  raw 
waste  BOD  levels  (NRDC  6/30.''88  Brief 
at  54). 

On  March  30,  1989,  the  Fifth  Circuit 
Court  of  .Appeals,  without  ruling  on 
NRDC's  suostantive  arguments, 
rem.anded  the  B.AT  subcategorization  of 
the  industry  for  notice-and-comment 
proceedings.  The  Court  lef^  the  scheme 
in  effect  pending  further  rulemaking. 
reasoning  in  part  that  the  notice-and- 
comment  prcKieedings  may  disclose  that 
the  BOD  floor  urged  by  NRDC  is  neither 
necessary  nor  feas.ble  (870  F  2d  at  236). 

The  Agency  has  reconsidered  the 
issues  related  to  revising  the  BAT 
subcategorization  schem.e  or  otherwise 
limiting  the  applicability  of  Subpart  J 
and  has  decided  net  to  revise  the 
existing  scheme.  Tlie  scheme 
accommodates  the  complexity  of  the 
Industry  and  encourages  source  control 
and  rational  waste  management 
decisions.  In  addition,  EP.\  does  not 
believe  revision  of  the  s<.heme  is 
necessary.  Plants  must  com.ply  with  low 
BPT  limits,  and  plants  that  need  to 
achieve  significant  BOD  n^iductions  will 
generally  install  biological  treatment 
because  other  treatment  alternatives  are 
significantly  more  exp«nsive  EP.^  does 
not  believe  plants'  treatment  decis  ons 
will  be  motivated  by  the  desire  to  :>« 
subject  to  Subpart  J.  In  any  event, 
Subpart  J  is  not  significantly  less 
stringent  than  Subpart  I. 

Moreover,  the  Agency  does  not  have 
a  technical  basis  to  determine  which 


plants  can  sustain  biological  treatment 
because  of  the  lack  of  a  theoretical  BOD 
floor  for  sustaining  biological  treatment 
and  the  great  variability  of  OCPSF 
production  and  wastewater 
characteristics.  For  these  reasons,  as 
explained  more  fully  in  response  to 
NRDC's  comments,  below,  in  the  1991 
proposal,  and  in  the  rulemaking  record. 
the  Agency  has  decided  not  to  establi'^h 
a  BOD  floor  or  otherwise  limit  the 
applicability  of  Subpart  J. 

V.  BAT  Subpart  J  and  Corresponding 
Amendments 

A  Background 

In  the  1987  OCPSF  guideline,  EPA 
promulgated  toxic  pollutant  efrluent 
limitations  based  on  the  two 
subcategory  .scheme  described  in 
Section  rV  above.  Subpart  J  established 
direct  discharge  toxic  pollutant 
limitations  for  plants  that  comply  wi'h 
BPT  limitations  without  the  use  of  end- 
of-pipe  biological  treatment  or  contraci 
hauling.  The  Subpart  |  toxic  pollutant 
numerical  limitations  were  based  on  the 
performance  of  in-plant  wastewater 
treatment  technology  including  steam 
stripping  to  remove  volatile  priority 
pollutants,  chemical  precipitation  for 
metals,  alkaline  chlorination  for 
cyanide,  and  in-plant  biological 
treatment  for  removal  of  selected 
priority  pollutants  including 
polynuclear  aromatics,  phthalate  esters, 
acrylonitrile.  phenol,  and  2.4- 
dimethylphenol  (52  FR  42538 — 45; 
Final  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  Point 
Source  Category,"  (EPA  44C/1--87/009), 
October  1987  (hereafter  referred  to  as 
1987  DD),  Vol.  I,  ppll^  to  11), 

Numerical  standards  for  20  of  the 
Subpart  J  pollutants  were  based  on  the 
performance  of  three  biological 
treatment  systems  with  detention  times 
of  1,6,  3.5,  and  17,2  days.  In  contrast, 
detention  times  between  1  and  2.1  days 
were  used  to  estimate  the  costs  of 
compliance  based  on  the  model  in-plant 
biological  treatment  system.s  (1987  DD. 
p  VIII-i89.  R  93970-4020,  EPA  9/23/88 
Response  Brief  at  244-59). 

Trie  Chemical  Manufacturers 
Association  (CMA)  challenged  the 
Subpart  J  limitations  based  on  in-plant 
biological  treatment  arguing,  in  part. 
that  the  plants  used  by  EPA  to  derive 
the  limitations  based  on  in-piant 
biological  treatment  have  more 
treatment  in  place  than  EPA's  model 
treatm.ent  technology  used  to  estimate 
costs  of  compliance  and  that  EPA 
therefore  significantly  underestimated 
the  costs  of  installing  in-plant  biological 
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date  esters. 


treatment  (CMA's  4/25/88  Brief  at  5&- 
76). 

After  the  Fifth  Circuit  initially  upheld 
these  Subpart  J  limitations  (870'F.2d  at 
240—42),  CMA  petitioned  for 
reconsideration,  again  arg'jing,  in  part 
that  tlie  Agency  underestimated  the 
costs  of  compliance  due  to  the 
differences  between  the  detention  times 
of  the  plants  that  provided  the  basis  for 
the  numerical  standards  and  the 
detention  times  of  the  model  tef:hnology 
that  provided  the  basis  for  estimating 
the  engineering  costs  of  compliance 
(CMA's  5/3/89  Brief  on  Petition  for 
Rehearing,  pp  8-11)  The  Court 
concluded  that  the  detention  time  w.es 
a  kev  variable  m  determiining  the 
effectiveness  of  biological  treatment  and 
that  EPA  had  failed  to  demonstrate  a 
reasonable  basis  to  conclude  that 
biological  system.s  with  a  1  or  2.1  day 
detention  time  would  control  pollutants 
as  effectively  as  the  biological  systemiS 
with  the  3.5  and  17  2-day  detention 
times  (885  F.2d  at  265). 

The  Court  remanded  limitations  for 
the  Subpart  )  pollutants  based  on  the 
two  plants  with  these  longer  detention 
tim.es.  In  a  June  29,  1990  revocation 
notice  (55  FR  26691),  the  Agency 
withdrew  the  BAT  limits  for  tiie  19  of 
the  20  Subpart  !  limiits  that  were  based 
en  these  two  plants.  EPA  left  in  effect 
the  limitations  for  acrv'lonitrile,  which 
were  based  upon  the  treatment  system, 
with  the  1.6  day  detention  time  In  this 
notice  EPA  also  withdrew  the  19 
corresponding  NSPS  standards,  and  the 
1.3  corresponding  PSES  and  PSNS 
standards  that  were  based  on  the 
remanded  Subpart  J  limits. 

The  remand  was  based  on  the 
discrepancy  between  the  detention 
times  of  the  systems  that  provided  the 
technical  basis  for  the  Subpart  J  limits 
and  the  detention  times  of  the  costed 
model  in-plant  systems.  ancJ  not  on  the 
technical  achievabihty  of  the  limits 
generally.  EPA  therefore  proposed  on 
Decembers,  1991  and  January  21,  1992 
the  same  numerical  standards  with 
revised  estimates  of  costs  of  compliance 
The  revised  compliance  costs  were 
based  on  revised  model  in-plant 
biological  treatment  systems  with 
increased  detention  times  as  a  ^anction 
of  reported  or  projected  raw  waste  toxic 
pollutant  concentrations 

A  large  number  of  the  comments  on 
the  proposal  challenged  EPA's 
determination  in  the  original  1987 
OCPSF  promulgation  that  phenol — one 
of  the  13  pollutants  for  which 
pretreatment  standards  were 
remanded — passes  through  POTAV's 
Several  comments  raised  the  same  issue 
with  respect  to  2.4-dimethylphenol — 
another  of  the  13  pollutants  Based  on 


EPA's  assessment  that  these  comments 
had  merit,  EPA  announced  in  a  notice 
of  availability  (NOA)  published  m  the 
Federal  Register  on  December  1    1992, 
that  It  was  considering  revising  ;*,s 
determination  that  phenol  and  2.4- 
d.methylpheno!  pass  through  POTWs, 
ba.sed  on  a  proposed  modification  to  the 
.Agency's  traditinna!  pass-through 
methodology  (57  FR  56883).  The  revised 
methodology  as  proposed  applied 
scientific  and  engineering  judgment  in 
coniunction  with  biological  treatment 
performance  data  to  determine  that 
phenol  and  2  4-dimethylphenol  do  not 
pass  through  POTWs. 

EPA  collected  additional  POTW 
phenol  removal  data  and  reviewed  it  in 
f  on),inrtion  with  the  data  that  EPA  used 
in  the  1987  pass  through  analysis,  and 
perfor.Tied  a  chemical  and  engineering 
assessment  of  the  fate  of  phenol  and  2,4- 
dimethylphenol  in  biological  treatment 
systems  EP,\  has  concluded  that  these 
pollutants  are  highly  biodegradable  and 
that  the  removals  of  these  pollutants 
achieved  by  POTWs  are  essentially 
equivalent  to  those  achieved  by  direct 
dischargers  In  addition,  since  phenol 
and  2,4-d;methylphenol  are  low 
volatility  pollutants,  the  removals 
achieved  by  POTWs  do  not  simply 
result  horn  the  transfer  of  the  pollutants 
to  the  air. 

Based  on  these  conclusions,  today's 
amendments  are  based  on  revised 
engineering  costs  of  compliance  and 
pollutant  loading  reductions  for  11  of 

the  13  remanded  pollutants.  Final 
pretreatment  standards  for  phenol  and 
2.4-dim.ethylphenol  are  not  being 
prom.ulgated  today  because  the  Agency 
has  concluded  thev  do  not  pass  through 
POTWs. 

B  F:nal  Regulatory  Amendments 

As  explained  above,  EPA  is  adding 
PSES  and  PSNS  standards  for  11 
additional  pollutants  in  'he  table 
appearing  m  the  new  §  414,111  (see 
Section  VII).  The  11  pollutants  are 
acenaphthene,  anthracene,  bis(2- 
ethylhexylj  phthaiate,  di-n-butyl 
phthalate,  diethvl  phthaiate,  dimethyl 
phthaiate,  fluoraiithene,  fluorene, 
naphthalene,  phenanlhrene,  and  pyrene. 

EPA  is  adding  B.\T  and  NSPS 
iim.itations  and  standards  for  19 
additional  pollutants  in  the  table  in 
§  414  101,  The  19  pollutants  are 
acenaphthyiene.  benzol  a  lanthracene, 
benzoia)pyrene.  3,4-benzofluoranthene, 
benzolkjfiuoranthene,  chrysene,  2,4- 
dimethylphenol,  phenol,  and  the  11 
pollutants  listed  in  the  previous 
paragraph. 


C  Basis  for  Economic  Analysis 

The  economic  analysis  of  today's  final 
BAT  and  PSES  limitations  is  based  on 
revised  compliance  costs  for  the  same 
BAT  numerical  limitations  and,  with 
the  exception  of  phenol  and  2.4- 
dimethylphenol,  for  the  same  PSES 
numerical  standards  that  were 
promulgated  in  1987  and  proposed  in 
December  1991.  Phenol  and  2,4- 
dimethylphenol  are  not  regulated  under 
PSES  because  EPA  has  determined  that 
they  do  not  pass  through  POTWs  (see 
Section  V.A.). 

EPA  has  revised  its  costing  analysis  in 
response  to  comments  by  CMA  that  the 
Agency  underestimated  the  costs  of 
compliance  because  the  technical  data 
base  was  not  revised  to  reflect  the 
information  gathered  in  EPA's  April 
1991  survey  of  the  84  direct  discharge 
plants  that  did  not  report  the  use  of  end- 
of-pipe  biological  treatment  in  the 
original  OCPSF  CWA  Section  308 
survey.  The  principal  changes  based  on 
the  April  1991  survey  reflect  the  shift  in 
discharge  status  for  14  plants  from 
direct  to  indirect  discharge  and  the 
revised  projection  that  47  rather  than  23 
plants  are  subject  to  the  BAT  Subpart  J 
limitations  (May  1993  Supplement  to 
the  Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Point  Source  Category, 
(EPA  821-R-93-007)),  These  changes 
are  reflected  in  the  economic  analysis 
performed  by  EPA.  described  below. 
The  changes  do  not  materially  affect 
EPA's  analysis,  nor  do  they  affect  the 
determination  that  today's  rule  is 
economically  achievable. 

In  response  to  the  remand  of  the 
Subpart  J  limitations.  EPA  considered 
whether  the  limitations  are 
economically  achievable  given  the 
revised  compliance  costs.  The  Agency's 
analysis  of  the  revised  costs  parallels 
the  economic  analysis  conducted  for  the 
1987  rulemaking.  The  methodology  for 
that  analysis  was  described  in  the 
preamblejto  the  1987  final  rule  (52  FR 
42550)  and  in  the  Agency's  economic 
impact  analysis  that  was  published  in 
support  of  that  rule  ("Economic  Impact 
Analysis  of  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Industry,"  (EPA  440/2/ 
87-007),  September  1987).  The 
economic  analysis  for  today's  final  rule 
is  documented  in  a  report:  "Re- 
Evaluation  of  the  Economic  Impact 
Analysis  of  Effluent  Limitations 
Guidelines  for  the  Organic  Chemicals. 
Plastics,  and  Synthetic  Fibers  Industry," 
May  1993.  This  report  is  available  from 
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EPA,  see  the  contacts  identified  at  the 

beginning  of  this  notice. 

EPA  undertook  a  revised  plant  impact 
analysis,  a  revised  regulatory  flexibilitv 
analysis,  and  a  revised  cost- 
effectiveness  analysis  to  evaluate  the 
effects  of  the  final  compliance  costs 
The  plant  impact  analysis  is  the  pnmar/ 
basis  for  evaluating  economic 
achievability.  The  regulatory  flexibiiify 
analysis  provides  Lnformation  to 
determine  whether  small  plants  are 
disproportionately  affected  by  the 
revised  costs  The  cost-effectiveness 
analysis  provides  information  about  the 
relative  efficiency  of  the  control  option 
selected  for  reducing  pollutant 
discharges. 

The  methodology  for  assessing  plan' 
impacts  is  the  same  as  was  used  for  the 
1987  final  rule.  The  impact  of  the 
compliance  costs  on  OCPSF  plants  was 
evaluated  using  the  following  criteria 
total  annualized  cost  of  the  treatment 
technology,  potential  plant  closures, 
potential  product  line  closures, 
signifioint  sales  or  profit  impacts,  and 
the  job  losses  associated  with  closures 
Additional  information  regarding  the 
calculation  of  these  impact  measures 
and  their  significance  is  found  in  the 
economic  impact  analysis  prepared  for 
the  19«7  final  rule. 

D.  Summary  of  Economic  Impacts 

The  costs  used  to  evaluate  today's 
final  rule  are  based  on  the  capital  and 
annual  operating  costs  of  the  model 
treatment  technology,  as  described  in 
the  May  1993  final  "Supplement  to  the 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Organic  Chemicals,  Plastics  and 
Symthetic  Fibers  Point  Source 
Category."  In  the  following  discussion. 
ail  cost  estimates  are  reported  in  1986 
dollars  to  faalitate  comparisons  to  the 
1987  promulgated  rule.  Cost  estimates 
in  that  preamble  were  reported  in  \Wf> 
dollars. 

For  approximately  265  direct 
dischargers  for  which  EPA  has 
estimated  compliance  costs,  the  total 
annualized  costs  of  the  OCPSF 
guideline,  as  amended,  are  $231  1 
million.  This  is  a  $6  9  million  (,]  1 
percent)  increase  over  the  cost  of  the 
rule  as  promulgated  in  1987,  However, 
today's  rule  results  in  fewer  incremental 
impacts  (i.e.,  plant  closures,  product 
line  closures,  or  employment  losses! 
than  those  estimated  for  the  1987 
promulgation.  Two  of  the  plants  that 
were  projected  to  close  under  BAT  in 
1987  were  among  the  14  plants  that 
switched  their  discharge  status  to 
indirect  and  are  now  projected  to  close 
as  indirect  discharge  plants  under 
todays  rule  The  Agency  estimates  that 


9  OCPSF  direct  discharging  plants  or 
product  lines  may  close  as  a  result  of 
the  comphance  costs  imposed  by 
tudflv  s  rule  'These  closures  represent  3 
perf:Bnt  of  all  direct  discharging  plants. 
For  the  1987  rule  and  the  1991  proposal, 
the  Agenr)'  estimated  that  11  OCPSF 
plants  or  produrt  lines  would  close  as 
a  result  of  the  compliance  costs.  The 
empioyment  reduction  associated  with 
the  Closures  for  today's  rule  is  1,060  (0  6 
pt-rcent  of  total  OCPSF  employment), 

For  approximately  380  indirect 
dischargers  for  which  EIPA  has 
estimated  compliance  costs,  the  total 
annualized  costs  of  the  OCPSF 
guideline,  as  amended,  are  $254.4 
million  This  is  a  $50,1  million  (24.5 
pen:ent)  increase  over  the  cost  of  the 
rule  as  promulgated  in  1987.  Today's 
final  cost  estimate  is  $7.0  million  {2.8 
percent!  higher  than  the  costs  estimated 
for  the  December  1991  proposed  rule; 
tl-ie  net  change  in  estimated  costs  reflect 
the  shift  in  discharge  status  for  14  plants 
that  were  direct  discharge  facilities  in 
1987  but  now  discharge  to  POTWs,  and 
the  exclusion  of  phenol  and  2.4- 
dimethylphenol  in  the  final 
pretreatment  standards.  Overall,  plant 
i.mpacts  for  Indirect  dischargers  increase 
slightlv  when  compared  to  the  1987  and 
1991  results  Sixty  (60)  plant  and 
product  line  closures  are  projected  to 
result  from  compliance  with  the  OCPSF 
guideline  as  amended  by  today's  rule. 
As  ongmally  promulgated,  the  number 
of  plant  and  product  line  closures  was 
52  For  the  1991  proposal,  the  estimate 
of  plant  and  product  line  closures  was 
56  (Two  of  the  additional  four  closures 
over  the  1991  estimate  result  from  the 
switch  to  indirect  discharge  status  of 
two  direct  discharging  plants  that  were 
pro)ected  to  close  )  When  expressed  in 
percentage  terms  (relative  to  the  number 
of  indirect  dischargers'),  the  closure  rate 
for  today's  final  pretreatment  standards 
IS  16  percent,  at  promulgation  in  1987, 
the  closure  rate  for  indirect  dischargers 
was  14  percent  The  employment 
reduction  associated  with  the  closures 
for  todays  rule  is  2,946,  which  is  an 
increase  (of  0  4  percent  of  total  OCPSF 
employment)  from  2,190  at  the  1987 
promulgation. 

The  Agency  finds  that  the  impacts 
imposed  by  the  revised  compliance 
costs  for  both  B.^T  and  PSES  are  not 
significantly  different  from  the  impacts 
projected  in  1987,  and  that  today's 
amendment  is  economically  achievable 

In  addition,  EPA  received  comments 
that  its  approach  understates  the  actual 
cost  of  compliance  with  today's  rule, 
EP.^  disagrees  and  believes  the  costs  it 
has  presented  are  an  accurate  industry- 
wide estimation  of  compliance  costs. 
However,  EPA  has  conducted  two 


sensitivity  analyses  examining  the 
projected  impacts  of  increased 
compliance  costs  with  today's  rule,  one 
which  doubled  the  projected  costs  of 
compliance,  and  one  based  on 
assignment  to  individual  plants  of 
additional  treatment  unit  operations 
that  commenters  claimed  would  be 
required  (see  Response  to  Comments 
Section  of  the  Public  Record).  These 
highly  conservative  sensitivity  analyses 
project  one  additional  and  four 
additional  plant  closures,  respectively, 
which  EPA  finds  would  still  be 
economically  achievable.  EPA  believes 
that  the  closures  estimated  using  the 
sensitivity  analyses  overstate  the  actual 
closures  that  will  result  from 
compliance  with  today's  rule. 

E.  Small  Plant  Analysis 

A  regulatory  flexibility  analysis 
addresses  the  burden  of  regulatory 
actions  on  small  entities.  For  today's 
final  regulation,  as  in  the  1987  final 
rule,  the  regulatory  flexibility  analysis 
examined  whether  small  plants,  as 
defined  by  a  plant  production  threshold 
of  5  million  pounds,  were 
disproportionately  affected  by  the 
regulation.  The  assessment  includes 
consideration  of  plant  and  product  line 
closures  and  profit  and  sales  impacts. 
The  assessment  reflects  the  shift  in 
discharge  status  for  14  plants,  the 
revised  compliance  costs,  and,  for 
indirect  discharge  plants,  the  exclusion 
of  phenol  and  2,4-dimethylphenol  from 
the  PSES  standards,  as  explained  in 
Section  V,C.,  above. 

In  the  1987  final  rule,  based  on  its 
small  plant  analysis,  EPA  set  BAT  equal 
to  BPT  for  plants  whose  annual  OCPSF 
production  is  less  than  or  equal  to  5 
million  pounds  (52  FR  42539);  EPA  did 
not  establish  different  PSES  for  any 
sector  of  indirect  dischargers  (52  FR 
42548). 

At  promulgation  in  1987.  the  Agency 
projected  that  79  percent  of  the  small 
direct  discharging  plants  would  be 
affected  by  plant  or  product  line 
closures  or  profit  or  sales  impacts,  for 
today's  rule,  77  percent  of  the  small 
direct  discharging  plants  are  projected 
to  be  affected. 

At  promulgation  in  1987,  61  percent 
of  the  small  indirect  discharging  plants 
were  projected  to  be  affected;  for  today's 
rule.  63  percent  of  the  small  indirect 
discharging  plants  are  projected  to  be 
affected  by  plant  or  product  line 
closures  or  profit  or  sales  impacts. 

These  plant  impacts  on  small  direct 
and  indirect  dischargers  are  not 
significantly  different  from  the  impacts 
evaluated  for  the  1987  final  rule,  and 
the  basis  for  establishing  BAT  and 
PSES,  as  presented  in  the  1987  final 


rule,  is  unci 
economic  ai 


UMI 
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rule,  is  unchanged  by  the  revised 
economic  analysis.  Thus,  there  is  no 
change  in  the  small  plant  analysis 
findings. 

F.  Cost-Effectiveness  Analysis 

EPA  conducted  a  cost -effectiveness 

analysis  for  the  1987  final  mle  and 
reported  the  results  in  the  preamble  and 
m  supporting  documents.  EP.^'s  cost- 
effectiveness  analysis  compares  tiie 
incremental  cost  of  a  control  option  {  ri 
1981  dollars)  to  the  pounds  of 
pollutants  removed  by  the  control 
option,  where  those  pounds  are 
weighted  by  their  relative  toxicity 
Additional  des<'j-iptions  of  the  cost- 
effectiven.-'.<;s  methodology  are  found  in 
the  prean.ble  to  the  1987  final  rule  (52 
FR  42552)  and  in  a  document  incl  jded 
in  the  admiinistrative  record  for  that 
rule:  "Cost-Effectiveness  Analysis  for 
the  Organic  Chemicals.  Plastics,  and 
Svnthetit  Fibers  Industrv,"  September 
1987  (R.  Sec.  Vl-ll.pp5155  to98r 

For  today's  final  rule,  EPA 
recalculated  the  cost-effectiveness  ratios 
for  BAT  and  PSES  using  the  revised 
compliance  costs  and  revised  pollutant 
removal  data  to  account  for  the 
e.xclusiop  of  phenol  and  2,4- 
riimethylphenol  in  the  final 
pretreatment  standards.  The  cost- 
effectiveness  of  the  OCFSF  BAT 
limitations,  as  amended,  is  $4  per 
pound  equivalent  removed  The  cost- 
effecliveness  of  the  OCFSF  PSES 
staridaids,  as  amended,  is  S39  per 
pound  equivalent  removed. 

The  cost-effectiveness  of  the  B.\T 
limitations  as  amended  is  virtually  tiie 
same  as  the  result  reported  for  tlie  19^7 
final  rule  The  notice  ot  proposed 
rulemaking  in  Decem.ber  1991  stated 
that  8S  part  of  tlie  assessment  for 
publishing  the  final  rale,  EPA  would 
consider  the  cost-effectiveness  ratio  of 
BAT  Subpart  )  !56  FR  63905).  The  result 
of  that  calculation  is  a  cost-effectiveness 
ratio  of  S6  per  pound  equivalent 
rem.oved  for  the  finsi  BAT  limitations 
for  Subpart  J  dired  dischargers.  The 
cost-effectiveness  ratio  for  Subpart  I 
direct  dischargers  is,  when  examined 
separately,  $4  per  pound  equivalent 
removed. 

The  cost-effectiveness  ratio  of  PSES. 
as  amended,  is  S39  per  pound 
equ-.valent  removed:  this  result  is 
cornparabie  to  the  $38  cost-effectiveness 
ratio  reported  in  the  December  1991 
proposal.  The  result  reported  for  the 
■  1987  final  rule  was  $34  per  pound 
equivalent  removed.  The  cost- 
effectiveness  of  PSES  as  amended  is  no! 
significantly  different  from  the  cost- 
effectiveness  of  PSES  as  crigmally 
promulgated. 


VI.  Correction  of  Criteria  for 
Designating  "Metal-"  and  "Cyanide- 
Bearing"  Waste  Streams 

To  control  chromium,  copper  lee  1 
nickel,  zinc,  and  total  cyanide,  the  V-ift? 
OCPSF  guideline  established 
concentration-based  limitations  that 
apply  only  to  metel-beanng  or  cvanidt^- 
beanng  waste  stream^s  Other  waste 
streams  have  a  zero  discha.'ge  allowance 
for  these  pollutants.  EP.\  listed  the 
producL'processes  considered  tc  have 
metal-bear.ng  or  cyanide-beanng 
process  wastewater  in  Appendix  A  of 
the  regulation.  However,  EFA 
recognized  that  at  some  sites  process 
wastewaters  not  Usted  in  Appendix  A 
may  contain  significant  levels  of  metals 
or  cyanide  In  such  cases,  EPA  intended 
fcr  the  regulations  to  authorize  the 
pennit  wihter  or  control  authority  to 
designate  such  waste  streams  as  "metal- 
bearing"  or  "cyanide-bear, ng  '  on  a  case- 
hy-case  basis  and  to  apply  the 
cuncentr.  'ion  iim.itations  set  forth  in  the 
rsguiatic  '  to  these  waste  streams. 

The  19rt7  final  rt?guiation  included 
language  intended  to  require  separate 
treatment  of  Appendix  A  waste  streams 
and  waste  streams  designated  as  metal- 
bear.ng  or  cyanide-bearing  on  a  case-by- 
case  basis,  unless  combination  of  such 
waste  streams  prior  to  treatment  would 
result  in  substantial  reduction  of  the 
metals  or  cyanide  contained  in  the 
waste  streamis.  The  requirement  was 
intended  to  prevent  facilities  from 
combining  waste  stjoams  containing 
different  metals  prior  to  treatment, 
thereby  complying,  in  whole  or  in  part, 
with  the  promulgated  limits  through 
dilution  rather  than  through  treatment. 
However,  as  promulgated,  the  regulation 
incorrectly  provided  that  a  non- 
Appendix  A  waste  stream,  even  if  it 
contained  significant  quantities  of 
metals  or  cyanide,  could  not  be 
designated  as  metal-bearing  or  cyanide- 
beanng  umess  the  combination  of  such 
waste  stream  with  an  Appendix  A  waste 
stream  priv^r  tc  treatment  would  result 
in  substantial  reduction  of  the 
pollutants.  In  other  words,  the 
prohibition  against  combined  treatment 
inadvertently  appeared  as  an 
independent  restriction  on  the 
designation  of  non-Appendix  A  waste 
streams  as  "metal-bearing"  or  "cyanide- 
bearing,"  rather  than  a  restriction  on 
how  those  streams  must  be  treated  once 
they  have  been  determined  to  be  metal- 
or  cyanide-beanng.  The  Agency  did  not 
intend  to  narrow  the  scop>e  of  waste 
streams  that  can  tw  de.signated  as  metal- 
&r  cyanide-bearing,  and  intends  that  any 
waste  streams  with  significant  levels  of 
metals  or  cyanide  should  be  regulated  as 
metal-beanng  or  cyanide-bearing, 


rMspe(:t:\.'e!y  The  ..^gunc,  .s  ad  opting 
the  proposed  revision  tliat  correctly 
reflects  EPA's  intent  to  restrict 
combinei  ft^atment.  rstherthan  to 
narrow  T'  •>    ipe  of  metal -bearing  and 
cyanic*-   »*.«r  ng  waste  streams. 

VII,  Ncrisubhla,nt;  i  f  Fomial  f.h,3r,).:e8 

The  Agency  is  adopting  the  two 
nonsub^antive  formatting  changes  that 
were  proposed  to  improve  the 
irganization  and  utility  of  40  CFR  part 
414  (56  FR  63904).  First,  the  Agency  is 
revising  the  order  of  the  toxic  pollutant 
listings  in  the  regulatory  tables  to  list 
the  limitations  and  standards 
alphabetically  by  pollutant  name. 
Second,  the  Agency  is  deleting  multiple 
listings  of  the  same  table.  With  the 
exception  of  the  footnotes  for  the  zinc 
pretreatment  standards  in  the  tables  for 
§§414.25  and  414.35,  each  of  the  tables 
in  §§4142'!   414,35.414,45,414.55, 

414.65,  414  75,  and  414.85  is  identical. 
To  consolidate  the  regulation,  the 
Agency  is  adding  Subpart  K  to  list  the 
pretreatment  standards  in  one  table  with 
introductory  text  and  an  appropriate 
footnote  for  zinc  (identical  to  Footnote 

2  to  the  table  in  §  414.101).  and  deleting 
the  tables  of  pretreatment  standards  and 
a  portion  of  their  introductory  text  from 
§§414.25.  414.35.  414.45,  414.55, 
414.65. 414.75,  and  414.85.  Appropriate 
references  to  Subpart  K  are  replacing  the 
tables  in  §§  414.25,  414.35.  414.45, 
414.55.  414.65,  414.75,  and  414,85.  EPA 
is  making  corresponding  changes  to 
§§414.26,  414.36,  414.46.  414.56. 

414.66.  414.76.  and  414.86.  so  that  both 
the  PSES  and  PSNS  regulations 
correctly  refer  to  the  consolidated  table, 
rather  than  to  the  former,  separate 
tables. 

Vin.  Public  Partu  ipation  and  Summary 
of  Selected  Re!.|Kiii:»+s 

The  Agency  received  comments  from 
28  separate  commenters  on  the 
December  6. 1991  proposal  and  January 
21. 1992  extension  of  the  comment 
period.  These  included  three  trade 
associations,  two  POTWs.  22  individual 
companies,  and  NRDC.  The  Agency 
received  comments  from  26  separate 
commenters  on  the  December  1, 1992 
NO  A.  These  included  four  trade 
associations,  four  POTWs.  the  Qty  of 
Philadelphia,  and  17  individual 
companies. 

The  Agency's  responses  to  comments 
are  contained  in  the  "Comment 
Summary  and  Response"  section  of  the 
rulemaking  docket.  This  section 
presents  the  Agency's  responses  to  the 
principal  comments  relating  to  the 
remand  issues.  In  addition,  this  section 
provides  guidance  in  response  to  two 
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genera!  CXTSF  implementation  issues 
raised  in  the  public  comments. 

A  Scope  of  the  Remand 

Contrar)'  to  the  assertions  of  GMA  and 
o'her  commenters  (including  \CL 
Americas,  Inc  ,  the  Eastman  Chemical 
Company  (Kodak!,  Union  Camp 
Corporation,  and  Aliied-Signal.  Inc.), 
EP.A  believes  it  correctiy  interpreted  the 
Fifth  Circuit's  remand  as  limited  to  the 
re-costmg  of  in-plant  biological 
treatment  systems  based  on  the 
detention  times  used  by  the  end-of-pipe 
systems  on  which  the  Subpart  J 
limitations  and  corresponaing 
pretreatm.ent  standards  were  based,  and 
to  the  land  availability  issues  associated 
with  the  larger  systems  EPA  has  costed 
(56  FR  at  63903)'  The  Court  onginally 
upheld  the  limits  based  on  in-plant 
biological  treatment,  rejecting  all  of 
CMA's  and  other  petitioners'  arguments 
and  concluding  that  the  petitioners 
'have  failed  to  demonstrate  that  end-of- 
pipe  biological  treatment  systems  are 
sufficiently  different  to  make  EPA's 
reliance  on  end-of-pipe  data  irrational" 
[CMA  V.  EPA.  870  F.2d  at  240  (emphasis 
added)).  As  explained  in  Section  V.A., 
above,  the  Court  remanded  19  of  the  20 
BAT  Subpart  J  limits  on  rehearing, 
based  on  the  fact  that  the  two  plants 
used  to  derive  those  19  limits  had 
treatment  systems  with  detention  times 
that  were  significantly  longer  then  the 
detention  times  of  the  model  in-plant 
systems  costed  by  EPA  [CMA  v.  EPA. 
885  F.2d  at  265).  The  Court  concluded 
that  EPA  had  not  adequately 
demonstrated  that  variation  of  other 
features  of  a  plant's  biological  treatment 
system,  such  as  the  concentration  of 
biodegrading  organisms  (MLVSS).  could 
compensate  for  the  shorter  detention 
times.  On  this  basis,  the  Court 
concluded  that  EPA  "failed  to 
demonstrate  a  reasonable  basis  for  its 
conclusion  that  in-plant  treatment  can 
eliminate  p>ollutants  as  effectively  as  the 
end-of-pipe  systems  of  Plants  1293T  and 
948F  [the  two  plants  with  the  long- 
detention-time  treatment  systems]"  [id). 
EPA  has  fully  addressed  the  remand  by 
recosting  the  limits  in  question  by 
projecting  the  cost  of  installing  in-plant 
biological  systems  with  the  same 
detention  tim.es  as  the  end-of-pipe 
systems  on  which  the  limits  were  based. 

The  commenters  argue  that  the 
Court's  remand  requires  a  broader 
examination  and  demonstration  of  the 
technical  achievability  of  the  limits. 
First,  they  point  out  that  the  Court's 
rem.and  languai^e  was  not  expressly 
limited  to  cost,  but  rather  stated  that 
EPA  "failed  to  demcnstrate"  that  in- 
plant  biological  treatment  systems  "can 
remove  pollutants  as  effectively  as  the 


end-of-pipe  systems  of  Plants  1293Tand 
948F"  [see.  e  g  .  CMA  comment  at  15) 
The  commenters  thus  conclude  that  the 
Court's  remand  re-opened  the  general 
issue  of  whether  EPA  rationally  relied 
on  data  from  end-of-pipe  biological 
treatment  systems  to  establish  limits  for 
which  the  model  treatment  technology 
is  in-plant  biological  treatment  [id.  at 
16).  Commenters  raise  numerous 
arguments  related  to  the  technical 
achievability  of  the  limits  generally, 
focusing  largely  on  purported 
differences  between  the  in-plant  model 
technology  and  the  end-of-pipe  systems 
on  which  the  hmits  are  based,  and  on 
the  purported  differences  between  in- 
plant  and  end-of-pipe  waste  streams 
[see.  e.g..  id.  at  16-38). 

The  commenters'  reading  of  the 
remand  is  wrong.  The  Court  remanded 
only  the  Umitations  based  on  the  two 
plants  with  the  end-of-pipe  treatment 
systems  that  had  significantly  longer 
detention  times  (3.5  and  17.2  days)  than 
the  model  systems  costed  by  EPA  The 
Court  left  in  place  the  limitations  for 
acrylonitrile,  which  were  based  on  the 
end-of-pipe  biological  treatment  system 
with  the  shorter  detention  time  (1.6-day) 
that  was  within  the  range  of  detention 
limes  (1-2.1  days)  used  to  estimate  the 
cost  of  compliance  for  the  model 
treatment  systems  (885  F.2d  at  253;  see 
also  January  3, 1990  Settlement 
Agreement  between  CMA  and  EPA 
(agreeing  that  remand  left  in  place 
limitations  for  acrylonitrile)).  Had  the 
Court  generally  rejected  EPA's  approach 
of  establishing  limits  based  on  end-of- 
pipe  treatment  systems,  it  would  have 
remanded  all  of  the  Subpart  J  limits  and 
analogous  pretreatment  standards.  It  is 
clear  ft-om  the  scope  of  the  remand  and 
the  Court's  discussion  that  it  remanded 
the  19  Subpart  J  limits  and  13  analogous 
PSES  standards  based  solely  on  the 
discrepancy  in  detention  times  between 
the  costed  model  treatment  systems  and 
the  two  end-of-pipe  systems  That  is  to 
say,  the  Court  concluded  that  EPA  had 
not  demonstrated  the  achievability  of 
the  limits  only  in  the  sense  that  EPA 
had  not  demonstrated  that  the  short- 
detention-time  systems  it  costed  could 
achieve  the  same  removals  as  the 
longer-detention-time  systems  on  which 
it  based  the  limits.  The  Court's  remand 
based  on  the  limited  issue  of  detention 
time  did  not  otherwise  negate  its  earlier 
determination  that  in-plant  and  end-of- 
pipe  systems  were  not  "sufficiently 
different"  to  make  EPA's  approach 
irrational  (870  F.2d  at  24Qj"  By  recosting 
the  model  in-plant  technology  based  on 
the  longer  detention  times  employed  at 
Plants  1293Tand  948F.  EPA  has  fully 
addressed  the  only  basis  for  the  remand. 


CMA  in  addition  argues  that  the 
Court's  remand  should  be  interpreted  as 
re-opening  the  technical  achievability  of 
the  limits  generally  on  the  ground  that 
CM.^'s  challenges  to  the  limits  in 
comments  during  the  original  OCPSF 
rulemaking  and  in  litigation  raised 
issues  relating  to  technical  achievability 
generally  (CMA  Comments  at  13-15). 
CM,^  points  out.  among  other  things, 
that  it  cited  in  litigation  a  number  of 
concerns  regarding  the  feasibility  and 
effectiveness  of  in-plant  biological 
treatment  (id.  at  13),  However,  the  scope 
of  the  Court's  remand,  of  course,  is 
determined  by  the  Court's  decision,  not 
by  the  issues  raised  by  the  litigants.  The 
Court  considered  CM.A's  argum.onts  and 
rejected  them  on  the  grounds  that  in- 
plant  and  end-of-pipe  biological  system.s 
are  not  appreciably  different  (270  F, 2d 
at  240],  On  reconsideration,  the  Court, 
remanded  the  limits  based  solely  on  the 
discrepancy  in  detention  times  (285 
F.2d  at  265),  It  is  clear  that,  aside  from 
this  single  issue,  the  Court  considered 
and  rejected  the  range  of  arguments 
raised  by  CMA. 

CMA  and  a  number  of  other 
commenters  raise  essentially  the  same 
achievability  arguments  in  this 
rulemaking  as  they  had  raised  in  their 
challenge  to  the  1987  OCTSF  guideline. 
In  addition  to  pointing  out  the 
discrepancy  in  detention  times  between 
the  costed  and  the  end-of-pipe  systems, 
CMA  argued  extensively  before  the  Fifth 
Circuit  that  the  end-of-pipe  systems 
involved  m.ore  extensive  treatment 
(including  pre-  and  post-biological 
treatment  and  equalization  for  flow  and 
concentration)  than  the  costed  system 
(e,g,.  CMA  Brief  at  51-60),  and  that  the 
influent  to  in-plant  biological  systems 
would  have  different  characteristics 
(specifically,  that  it  would  have  higher 
influent  concentrations)  than  the 
influent  to  end-of-pipe  system.s  (CMA 
Reply  brief  at  58  n.l08,  62  n.l3). 

In  addition,  CMA  and  other 
commenters  raise  m  comments  now  the 
same  kinds  of  costing  issues  arising 
from  their  technical  critique  as  they  did 
in  their  challenge  to  the  1987  OCPSF 
guideline  [see,  eg.  CMA  Brief  at  56 
n  94.  CMA  Reply  Bnef  at  61  n.ll2  (EPA 
has  grossly  underestimated  cost  of 
com.pliance  and  econom.ic  impacts 
because  it  did  not  cost  sufficiently 
extensive  treatment  systems)).  These 
issues  have  been  litigated  and  decided 
in  EP.^'s  favor,  and  were  not  re-opened 
by  the  Court's  remand.  Rather,  the 
issues  opened  by  the  remand  are 
whether  EPA  has  accurately  re-costed 
the  model  in-plant  technology  to  reflect 
the  longer  detention  times  assigned  to 
the  plants  and  whether  EPA  has 
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adequately  accounted  for  land 
availability. 

EPA  has  exhaustively  addressed  tl;e 
technical  and  related  costing  issues 
raisfd  by  the  commenters  during  the 
OCF.SF  rulemaking  and  litigation 
Nevertheles.^.  D'A  has  again  addressed 
these  issues  raised  by  CM*,  and  other 
commenters  in  the  response  to 
comments  document  accompanying 
today's  rule,  but  it  does  not  thereby 
concede  that  the  issues  raised  are  within 
the  scope  of  the  Court's  remand  or 
waive  its  position  that  the  i.'.sues 
addressed  are  not  open  to  hirther 
challenge  in  futiire  litigation  [see 
Natural  Resources  Defense  Council,  Inc. 
V.  Thomas,  838  F.2d  1224.  1252  CD.C. 
Cir.  1988]). 

S.  Appropriate  Technology  Basis  for 
New  Source  Standards 

NJRDC  in  its  comments  challenges  the 
sufficiency  of  EPA's  response  to  the 
Court's  remand  of  NSPS.  Contrary  to 
NRDC's  suggestion,  EPA  did  take  a 
"hard  look"  at  the  practicabihty  of 
imposing  a  zero  discharge  NSPS  and 
concluded  tnat  the  administrative 
record  for  the  guideline  does  not 
support  recycle  as  a  demonstrated 
technology  for  the  promulgation  of  a 
technology-based  NSPS  zero  dischaqse 
standard  within  the  OCPSF  industry 
Simply  put,  recycle  of  wastewater  is  not 
a  zero  discharge  technology.  It  is  a  watp: 
conser\'ation  method  that  may  be 
implemented  on  a  plant-by-plant 
basis — and  is  widely  used  m  the  OCPSF 
industry — but  rarely,  if  ever,  results  in 
zpro  discharge. 

EP,'^  thoroughly  reviewed  its  database 
and  performed  a  detailed  technical 
analysis  of  the  potential  candidates  for 
zero  discharge  standards,  and  idantified 
only  three  products — out  of  25.000  m 
the  industry — 'hat  held  the  potential  to 
achieve  zero  discharge  based  on  total 
recycle  of  process  wastewater 
(Technically,  even  for  liiese  pro<lu::ts, 
EPA  does  not  believe  that  zero  diS(iarge 
can  be  based  on  recycle  u/c;;e  since,  as 
explained  in  the  proposal,  wastewater 
that  is  vacuum  stripped  from  the 
reaction  vessels  must  be  partially 
evaporated  before  it  can  be  recycled 
back  to  the  reaction  vessel  (56  PR 
63909)1.  As  EPA  explained,  the  record 
does  not  disclose  the  means  actually 
employed  to  achieve  zero  discharge  at 
the  plants  reporting  zero  discharge  for 
these  products  (id).  Thus,  even  for  these 
three  products,  EPA  does  not  have  a 
technical  basis  to  impose  a  zero 
discharge  NSPS. 

Overall.  NRDC  faults  EPA  for  not 
undertaking  a  major  new  data  collection 
and  technical  development  effort  in 
response  to  the  remand.  The  commenter 


argues  that  EPA  improperly  rejected  the 

imposition  of  z^rci  discharge  NSPS  on 
the  ground  that  it  was  impracticable  for 
E;PA  to  develop  such  standards,  whereas 

the  DMjper  inqi 
:):b.  tr.abi.ifv  t 


til  ; 


they  assert,  is  the 
!:'.abiii:;v  tc  'he  industry  of 
■'v;nf.,  zero  discharge.  However, 
■C  Ignores  EPA's  point  that,  within 
the  OCPSF  industry,  recycle  is  not  a 
"technology"  that  can  be  applied  across 
a  range  ot  OCPSF  production,  but, 
rather,  is  the  result  of  a  range  of  water 
use  practices  and  process  modifications 
that  are  practicable  to  a  greater  or  lesser 
extent  for  individual  product/processes 
(56  FR  at  63907). >  Recycle  can  be 
broadly  divided  between  general  water 
conservation  practices — such  as  recycle 
of  vent  or  air  scrubber  water — and 
recycle  of  water  that  is  actually  used  in 
or  generated  from  chemical  reactions  at 
a  plant.  This  latter  category  can  be 
further  divided  into  recycle  within 
individual  processes  and  recycle  of 
combined  waste  streams  back  into  one 
or  more  processes  [id.).  Water  in  the  first 
category  is  generally  used  to  remove  a 
substance  from  a  medium,  e.g.,  in  an  air 
pollution  control  device,  to  remove 
hydrochloric  acid  from  the  emissions 
from  a  reactor  vessel.  This  type  of 
.-ecycle  never  results  in  zero  discharge 
because  the  recycled  water  becomes 
progressively  more  saturated  with  the 
by-products  cr  contaminants  it  is 
removing  and  must  be  released  through 
a  'blowdown"  and  replaced  by  clean 
water  in  order  to  perform  its  function 
[id.].  The  frequency  of  blowdown  and 
quantity  released  is  highly  dependent 
on  the  specific  process  and  the  function 
of  the  water. 

The  second  general  category  of 
recycle  will  seldom,  and  only  under 
plant-specific  circumstances,  achieve 
zero  discharge.  Wastewater  virtually 
always  contains  contaminants  that, 
e.xcept  m  very  rare  cases,  will  prevent 
complete  rec7cle  \)d  at  63908-09).  As 
water  is  recycled,  it  becomes 
progressively  more  contaminated  and, 
in  almost  all  circumstances  the  Agency 
IS  aware  of,  will  have  to  be  released  and 
replaced  periodically  or  progressively. 
The  extent  to  which  recycle  can  be 
employed,  and  the  frequency  and 
quantity  of  discharge,  will  vary  greatly 
from  one  product/process  to  another, 
depending  on  the  types  and  amounts  of 


In  ihij  respect.  D'.*.  aiMgrwji  w.'.h  Industry 
commentars  who  .sugjfBsteci  that  total  recycle  U  not 
demonstraled  because  il  i»  useri  by  only  0.012%  of 
the  industrs',  eg.,  CMA  ai  52,,  The  application  oft 
teclmology  by  a  smgie  mdiistry  plant  or  even  a 
pilot  plant,  might  well  provide  a  demonjtatKj 
basis  for  NSPS.  EP.^  has  conduded  that  ijtai 
recvcie  is  not  demonstrated  not  simpiy  b«juM 
there  are  k)  few  axamplM  of  iL  but  becau5«<  t.'~ie  tf-v* 
examples  are  not  transferable  to  the  inarufdrtjre  of 
other  prtxiucli. 


contaminants  in  the  va'.iewater,  the 
sensitivity  of  the  p:  't     ■  process  to 
contamination,  the  ^,-1  >  of  product 
required  by  a  manufacturer's  customers 
(the  more  contaminated  the  water  input 
to  a  process,  the  lower  the  grade  product 
that  will  be  produced),  and  other  factors 
[id.) 

In  general,  OCPSF  products  are 
produced  through  chemical  reactions  in 
reaction  vessels  that  are  carefully 
maintained  to  maximize  production  of 
the  desired  product.  Chemical  processes 
almost  never  convert  100  percent  of  raw 
materials  into  the  desired  product;  they 
inevitably  result  in  the  manufacture  of 
by-products  because  there  are  a  variety 
of  "reaction  pathways"  which  result  in 
a  variety  of  outputs  of  the  chemical 
reaction.  Depending  on  the  nature  of  the 
by-products  produced  and  a  given 
facility's  operations,  the  facility  may  be 
able  to  use  some  of  the  by-products  in 
other  processes  or  sell  them;  some  of  the 
by-products  may  need  to  be  disposed  of. 
In  order  to  minimize  production  of 
ujidesirable  by-products,  as  well  as  low 
grade  products  and  "off-spec"  products 
that  may  require  disposal.  OCPSF 
facihties  typically  "fine  tune"  the 
operations  of  reaction  vessels  by 
controlUng  the  purity  of  raw  material 
inputs,  the  physical  condition  of  the 
chemical  species  (gas,  liquid,  or  soUd 
state),  method  of  adding  and  mixing  the 
reactants,  temperature,  pressure,  the 
mix  and  quantities  of  solvents  and 
catalysts,  and  the  configuration  of  the 
process  equipment.  The  appropriate 
balance  of  these  factors  will  favor  a 
particular  reaction  pathway  and 
maximize  the  conversion  of  the  raw 
materials  into  the  desired  product,  thus 
minimizing  the  amount  of  raw  material 
that  is  wasted  or  used  inefficiently  by 
being  converted  into  undesirable  by- 
products. 

The  chemical  reactions  used  to 
produce  the  25.000  OCPSF  products  are 
extremely  complex  and  varied,  and  the 
complexity  increases  as  the  purity  of  the 
raw  material  inputs  decreases  (e.g., 
through  recycle  of  concentrated, 
contaminated  wastewater).  The  addition 
of  impurities  can  affect  chemical 
processes  in  ways  that  are  difficult  to 
predict.  As  explained  in  the  proposal, 
the  attempt  to  develop  a  zero  discharge 
NSPS  would  require  a  detailed  study 
and  technical  development  effort  on  a 
product/process-by-product/process 
oasis  to  aetermine  the  feasibility  and 
effects  of  wastewater  recycle.  This  type 
of  major  research  and  development 
effort  is  far  beyond  the  scope  of  what 
EPA  can  practicably  accomplish,  and  far 
beyond  the  inquiry  info  available 
technologies  that  EPA  has  taken  in  past 
guideline  development  efforts. 
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Moreover,  virtually  all  chemical 
reactions  will  reach  a  tolerance  level  for 
accumulated  cor.tam.mants  in  recycled 
wastewater  and  will  require  a  discharge 
at  soT.e  poirt,  ur.less  the  contaminated 
water  can  periodically  be  incorporated 
directly  into  the  facility's  product.  This 
will  result  in  lower  grade  product,  and 
the  ability  of  individual  facilities  to  do 
this  wtII  depend  on  customer  demands. 
Since  m.ost  OQ^SF  products  are  sold  as 
interm.ediate  products  that  will  in  turn 
be  part  of  the  raw  m^atenal  for  a 
consumer  product,  customer  demands 
var>'  greatly,  depending  on  the  purity  of 
the  raw  material  needed  for  the 
mianufacture  of  the  consumer  product. 
In  addition,  although  it  is  possible  that 
individual  facilities  may  be  able  to 
adjust  other  variables  in  their  chemical 
processes  to  compensate  to  some  extent 
for  increased  impurity  from  recycled 
wastewater,  these  adjustments  would  be 
highly  facility-specific  and  would  likely 
not  reduce  the  production  of  by- 
products and/or  off-spec  products  to  the 
levels  that  could  be  achieved  without 
the  added  contamination  from  the 
recycled  wastewater.  Some  of  the 
resulting  by-product  and  off-spec 
product  would  likely  be  hazardous  and 
require  treatment  and  disposal  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act.  Again,  even  if  zero 
discharge  were  attainable,  the  extent  to 
which  the  imposition  of  a  zero 
discharge  standard  would  result  in  non- 
water  quality  environmental  impacts, 
and  how  those  impacts  would  compare 
to  the  reduction  of  pollutant  loadings  to 
receiving  waters,  could  only  be 
evaluated  on  a  product/process-by- 
product/process basis.  (See  Rohm  and 
Haas  Co.  Comment  at  2  (identifying 
non-water  quality  impacts  that  could 
result  from  total  recv'cle,  including 
impacts  from  increased  use  of  solvents 
to  replace  water  in  cleaning  operations 
and  energy  consumption  resulting  from 
evaporation  or  off-site  transfer  of 
wastewater,  as  well  as  from  increased 
production  of  off-grade  material 
requiring  disposal)). 

In  the  case  of  the  three  products 
identified  in  EPA's  technical  analysis  as 
potential  zero  discharge  candidates — 
melamine.  phenoUc,  and  urea  resin — 
water  that  is  produced  in  the  process 
can  be  removed,  partially  evaporated  to 
raise  the  concentration  of  raw  materials, 
and  reintroduced  to  the  reactor  vessel 
[56  FR  63909).  (Again,  even  for  these 
products,  zero  discharge  is  not 
achievable  through  recycle  alone,  but 
requires  ar.  evaporation  step.)  Even  in 
Ih.s  Situation,  the  concentration  of 
contaminants  in  the  water  will  build  as 
It  is  recycled  and  evaporated,  and  the 


need  to  discharge  (or  otherwise  dispose 
of)  the  wastewater  could  be  eliminated 
only  if  the  partially-evaporated  water  or 
"syrup"  could  be  periodically 
incorporated  directly  into  the  facility's 
product  [id.).  This  incorporation  would 
result  in  lower  grade  product  (which 
may  or  may  not  be  saleable,  depending 
on  customer  demands),  and  possibly  off- 
spec  product  that  would  have  to  be 
disposed  of.  Therefore,  EPA  does  not 
consider  these  products  to  be  good 
candidates  for  a  national  zero  discharge 
standard;  rather,  they  are  the  only 
products  EPA  is  aware  of  that  appear  to 
nold  the  potential  to  achieve  zero 
discharge  through  "total"  recycle  under 
particular  circumstances.  Moreover, 
EPA  believes  that  the  potential  for  these 
products  to  be  manufactured  without 
wastewater  discharge  based  on  total 
recycle  is  limited  by  the  unique  process 
chemistry  involved  and  would  not  be 
transferable  to  other  industry  product/ 
processes  [id.  at  63909). 

In  addition,  even  if  EPA  were  to  study 
the  plants  that  reported  zero  discharge 
based  on  recycle  for  these  products,  the 
most  EPA  could  do  would  be  to  develop 
a  technical  basis  for  a  zero  discharge 
standard  for  the  particular  chemical 
processes  employed  by  these  plants  to 
produce  these  products.  The  three 
products  in  r^uesticn  are  produced 
through  a  variety  of  processes.  The 
OCPSF  rulemaking  record  identified  six 
reaction  pathways  or  process  routes  for 
the  manufacture  of  melamine  resins, 
eight  process  routes  for  urea  resin 
manufacture,  and  14  process  routes  for 
the  manufacture  of  phenolic  resins. 
With  respect  to  new  sources,  this  list  of 
processes  is  almost  certainly  not  a 
comprehensive  list  of  possible 
processes;  there  are  numerous  ways  to 
make  most  OCPSF  products,  and 
companies  often  choose  or  develop 
specific  processes  to  maximize  the  use 
and  re-use  of  raw  materials  and  to 
respond  to  customer  specifications.  For 
exam.ple.  a  company  may  produce  a 
product  through  a  process  that  creates  a 
by-product  that  can  be  used  as  an  input 
for  the  manufacture  of  another  product; 
the  use  of  this  by-product  as  an  input 
would  dictate  the  range  of  process 
options  for  production  of  the  second 
product.  Similarly,  a  plant  may  choose 
to  employ  a  particular  process  to  make 
a  given  product  because  the  process 
creates  a  by-product  that  the  plant  can 
sell  or  use  in  another  process.  The 
development  of  new,  valuable  products 
through  the  beneficial  use  of  by- 
products has  been  characteristic  of  the 
development  of  the  OCPSF  industry  in 
this  century  (1983  DD.  pp  IU-1  to  2). 

Each  of  tne  processes  used  to 
manufacture  the  three  candidate  resins 


differs  significantly  in  terms  of  the  raw 
material  inputs  to  the  reaction  vessels, 
and  likely  aiffers  significantly  in  terms 
of  other  variables  associated  with 
reactor  vessel  conditions.  Even  if  EPA 
could  determine  that  zero  discharge  was 
demonstrated  for  a  particular  process 
used  to  manufacture  urea  resin  for 
example,  that  would  not  demonstrate 
that  the  manufacture  of  the  same 
product  through  a  different  chemical 
process  could  achieve  zero  discharge, 
and  would  not  provide  the  technology 
basis  to  impMDse  a  zero  discharge 
standard  on  new  plants  using  different 
processes  to  manufacture  urea  resin.  It 
is  entirely  possible  that  no  new  plant 
will  ever  manufacture  any  of  the  three 
candidate  products  through  the  specific 
processes  used  by  the  plants  identified 
in  EPA's  database.  For  EPA  to  go  further 
and  impose  a  zero  discharge  standard 
on  manufacture  of  the  product  itself, 
without  regard  to  process,  would  likely 
significantly  constrict  the 
manufacturing  options  open  to  future 
plants.  EPA  would  be  extremely 
reluctant  to  do  this,  given  the  flexibility 
that  has  characterized  the  development 
of  the  OCPSF  industry  and  the  inability 
to  project  the  imparts  of  such  a 
constriction,  including  non-water 
qualitv  environmental  im.pacts, 

Kodak  supports  EPA's  conclusions. 
Kodak  states  that  the  principal  technical 
constraints  on  complete  recycling 
include  product  specifications  that 
require  tne  use  of  verv-  pure  water, 
chemical  reactions  that  generate  water, 
and  the  need  to  eliminate  from  the 
water  recycle  loop  trace  contaminants 
that  accum.ulate  to  undesirable 
concentrations  when  water  is 
continually  recycled  and  evaporation 
concentrates  the  contaminants.  Kodak 
also  notes  tnat  ver\'  few  chemical 
processes  share  the  neressary- 
characteristics  that  might  permit  total 
recycle  of  wastewater — "*   *   * 
proce.sses  where  any  process  wastewater 
and  associated  contaminants  can  be 
contained  in  the  products  and 
byproducts  without  infringing  on 
product  quality,  and  •   *   •  processes  in 
which  all  excess  process  water  is 
evaporated  •  •   •  "  (Kodak  Comments 
at  3^). 

CM.-\  in  its  comments  also  states, 
"The  need  forblowdown  (a  wastewater 
discharge)  is  characteristic  of  all  recycle 
processes — accumulation  of 
contaminants  present  in  the  process 
feedstocks  and  catalysts,  generated  by 
the  chemdcal  reactions,  or  brought  in 
with  the  makeup  water  will  eventually 
accumulate  to  unacceptable  levels  and 
adversely  affect  the  product.  The  only 
time  a  process  is  truly  zero  discharge  is 
when  the  blowdown  is  accomphshed  by 
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letting  contaminants  leave  with  the 
products.  For  basic  organic  chemicals 
plastics,  and  sv'nthetic  fibers.  th>is  is 
rarely  an  acceptable  approach"  (CMA 
Comments  at  50). 

EPA  cannot  rule  out  the  possibility 
that  the  manufacture  of  one  or  more  of 
the  remaining  25,000  products  in  the 
industry  could  achieve  zero  discharge 
through  recycle,  but  EPA  believes  the 
number  would  be  very  small  and  the 
investment  in  resources  to  develop  the 
technology  basis  would  be  enormous. 
.^s  explained,  it  would  require  a 
detailed  technical  study  of  individual 
product  /processes,  treating  separate 
product./processes  as  separate 
subcategories,  and  then  determining  the 
feasibility  of  total  recycle  and 
establishing  design  and  operating 
parameters  for  each  subcategory  f.56  PR 
63906-07).  EPA  rejected  this  product/ 
processby-product/process  approach  as 
unworkable  in  the  1983  proposal  that 
formed  the  basis  for  the  entire  CXTSF 
regulation,  deciding  to  regulate  the 
CXm^SF  industry  through  concentration- 
based  rather  than  mesij-based  limits  due 
to  the  complexity  and  variable 
production  within  the  industry  lid  at 
63907).  EPA  recognized  at  thetime  thjt 
the  concentration-based  approach 
involved  a  trade-off.  permitting  broader 
industry  coverage  but  diminishing  the 
opportunity  to  promote  recycle  on  a 
national  level.  This  dim.inished 
opportunity  arises  because  the 
concentration-based  approach  does  not 
focus  on  specific  product/processes  but 
regulates  through  end-of-pipe  limits 
imposed  on  broad,  general  subcategories 
of  production  {id.).  EPA  concluded  at 
the  time,  and  continues  to  believe,  that 
the  attempt  to  regulate  the  OCPSF 
industry  through  the  analysis  and 
regxilation  of  individual  product/ 
processes  is  simply  infeasible. 

As  EPA  has  explained,  the 
concentration-based  approach  did  not 
mean  that  recycling  and  reuse  of 
wastewater  would  not  be  encouraged  W 
individual  plants.  Rather,  the  guideline 
is  structured  so  that  recycling  and  reuse 
evaluations  will  be  made  on  a  facility- 
by-facility  basis  (which  is  the  only  way 
they  can  be  made)  by  the  permit  writer 
or  control  authority,  rather  than  through 
the  national  guideline  [id.].  In  both  the 
Development  Document  accompanying 
the  final  OCPSF  guideline  and  in 
subsequent  guidance.  FP,\  provided 
guidance  to  permit  writers  in  using  flow 
reduction  as  the  basis  to  set  permit 
limits  (id).  Elsewhere  in  today's 
preamble,  EPA  discusses  this  guidance 
further  and  urges  permit  writers  to 
carefully  evaluate  the  opportunities  for 
wastewater  recycle  and  reuse  at 
individual  plants. 


EPA  t>elioves  the  detailed  technical 
review  it  has  perfo-Tned  fully  complies 
with  the  Fifth  Cinruit's  remand  and  the 
Clean  Water  Act.  EPA  developed  a 
600,000-page  record  for  the  OCPSF  rule 
and,  based  on  this  record,  has 
determined  tisa*   1  "  potential 
opporturitv  '  r ; ottii  recycle  in  the 
CKJPSF  ;r  1  jsuv  is  extremely  limited.' 
In  th  i  s  <,  '  J  -  ■     :    EPA  believes  it  has 
discret;   r.  ::;  le'ermine  the  utility  of 
undertaking  extensive  additional  data 
collection  and  technical  analyses  and, 
in  this  sense,  believes  it  is  appropriate 
to  consider  the  "practicability"  to  the 
Agency  of  developing  the  technology 
bases  for  zero  discharge  standards.  The 
Fifth  Circuit,  based  upon  its 
understanding  of  the  OCPSF 
administrative  record,  ordered  EPA  to 
reconsider  the  appropriateness  of  zero 
discharge  standards  through  recycling. 
EPA  h.-'s  done  that  and  does  not  believe 
the  remind  imposed  an  obligation  to 
underta»,8  significant  new  data 
collection  and  analysis  where,  based  on 
its  review  of  the  administrative  record, 
EPA  does  not  believe  that  a  zero 
discharge  standard  based  on  recycle 
would  be  feasible  for  more  than  a  few 
of  the  product/processes  in  the  OCPSF 
industn,   See  CMA  v.  EPA.  870  F.2d  at 
209  (upholding  EPA  determination  not 
to  establish  BPT  limitations  based  on 
pohshing  ponds  following  biological 
treatment  where  EPA  determined  that, 
although  17  plants  successfully 
employed  ponds,  the  experience  of 
these  plants  could  not  be  transferred  to 
other  plants  in  the  OCPSF  industry  due 
to  the  diversity  of  OCPSF  wastewater 
characteristics). 

C.  Appropriate  BAT  Subcategorization 

In  its  comments,  NRDC  argues  that 
EPA's  establishment  of  the  BAT 
subcategorization  scheme  violates  the 
Clean  Water  Act  because  it  allows  the 
discharger  to  choose  the  technology 
basis  for  the  BAT  limitations  based  on 
whether  the  discharger  installs  end-of- 
pipe  biological  treatment  to  comply 
with  the  BPT  limitations.  EPA  disagrees. 
As  a  general  matter,  NRDC  is  correct  in 
stating  that  it  is  EPA's  responsibiUty  to 
identify  the  best  available  technology 
and  to  establish  limitations  based  on  its 


"EPA  notes  thai  the  1987  Derelopment  Document 
accompanying  the  final  OCPSF  guideline  stated  that 
"[riecycling  svstemj  can  achieve  significant 
pollutant  load  reductions  or  zero  discharge  at 
relatively  low  cost,"  at  Vll-a.  Based  on  EPA's 
comprehensive  re-evaluation  of  the  CX7SF  record 
and  teciir.icaJ  analysis  In  response  to  the  remand, 
Ihis  statameni  is  incorrect.  Recycle  is  widely 
practiced  m  the  industrv  and,  depending  on 
Individual  plant  procesMts  and  configurations,  can 
achieve  significant  poiluiant  load  rwluctions. 
However,  recycle  alone,  except  in  very  limited 
circumstances,  does  not  achieve  rero  discharge. 


application.  However,  as  EPA  explained 
in  its  proposal,  the  Agency  concluded 
that  it  was  not  feasible,  necessary  or 
desirable  to  eliminate  or  limit  the 
applicability  of  the  Subpart  J,  non-end- 
of-pipe  biological  treatment 
subcategory.  Based  upon  these 
determinations,  as  described  in  the 
proposal  and  below,  EPA  believes  the 
subcategorization  scheme  represents  the 
best  approach  for  the  OCPSF  industry 
and  is  a  lawful  application  of  EPA's 
discretion  in  selecting  BAT.  EPA  does 
not  believe  the  Clean  Water  Act  requires 
the  Agency  to  develop  a  scheme  which 
is  not  technically  defensible  and  which 
would  create  undesirable  treatment 
incentives  within  the  regulated 
community. 

NRDC  identifies  three  alternatives  to 
the  present  scheme  that  it  considers 
valid.  Each  is  addressed  in  turn. 

1.  BOD  Floor 

First,  as  explained  above  in  Section 
IV,  NRDC  suggests  that  EPA  should 
develop  a  BOD  "floor"  (i.e.,  a  minimum 
BOD  level)  to  limit  the  applicability  of 
Subpart  J.  However,  as  EPA  explained 
in  the  proposal,  the  development  of  a 
floor  is  technically  infeasible  due  to  the 
lack  of  a  theoretical  minimum  BOD 
level  for  sustaining  biological  treatment 
and  the  great  variability  of  OCPSF 
production  and  wastewater 
characteristics. 

EPA  received  a  number  of  comments 
supporting  its  conclusion  that  it  would 
be  infeasible  to  establish  a  BOD  floor  for 
the  OCPSF  industry.  CMA  points  out 
that  there  are  a  number  of  factors  that 
a^ect  a  plant's  ability  to  operate  a 
biological  treatment  system  effectively, 
including  not  only  the  plant's  BOD  load 
but  also  the  variability  of  the  plant's 
waste  concentration,  wastewater  flows, 
and  chemical  composition  and 
treatability  (CMA  Comments  at  9).  The 
Synthetic  Organic  Chemicals 
Manufacturing  Association  (SOCMA) 
states  that,  even  though  it  may  be 
theoretically  possible  to  establish  a  BOD 
floor  under  steady-state  laboratory 
conditions  for  a  particular  waste  stream, 
it  would  be  futile  to  try  to  establish 
cutoffs  for  the  large  number  of  full  scale 
production  facilities  in  the  highly 
complex  and  diverse  OCPSF  industry 
(SOCMA  Comments  at  11).  The  Society 
of  the  Plastics  Industry  (SPI)  agrees  with 
EPA's  view,  presented  in  the  proposal, 
that  process  streams  in  the  OCPSF 
industry  "may  change  frequently  and 
dramatically"  (SPI  Comments  at  2). 

EPA  contmues  to  believe  that  the 
complexity  of  the  industry  and  the 
frequent  changes  in  production  and 
wastewater  characteristics,  as  described 
in  the  proposal  and  in  comments,  make 
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it  infeasibla  to  establish  a  BOD  floor  for 
the  operation  of  biological  treatment 
systems.  While  a  given  plajnt  may  be 
able  to  operate  a  biological  system  at  a 
given  long-term  average  BOD  level,  that 
does  not  assure  that  another  plant  with 
the  same  long-term  average  BOD  level, 
but  with  a  different  waste  stream 
composition  or  varying  BOD  levels,  will 
also  be  able  to  operate  a  biological 
system. 

The  feasibility  of  establishing  a  floor 
is  further  limited  by  the  complexity  of 
the  OCPSF  industry  and  EPA's 
consequent  inability  to  develop  a 
detailed  knowledge  of  the  production 
practices  and  other  factors  affecting 
wastewater  treatment  at  each  OCPSF 
plan;  In  the  face  of  this  complexity, 
ETA  based  the  OCPSF  guidahnes  on  a 
number  of  s^mpiifymg  as^sumptions  and 
conclusions  (see,  e.g  ,  56  FR  at  63901). 
For  example,  in  view  of  the 
fundamental,  delicate  inter- 
relationships among  conventional. 
toxic,  and  ncnccnventional  pollutant 
controls,  EPA  developed  a  scheme 
under  which  it  rBCognized  that  different 
plants  would  exercise  discretion  \o 
adopt  piant-sp«#cific  treatment 
configurations  in  order  to  comply  w;th 
the  prom.ulgated  BPT  and  BAT  limits 
[id.  at  62901-02),  Without  a  more 
detailed  working  knowledge  of 
individual  plants,  which  would  be 
extraordinarily  difficult  to  develop,  the 
establishment  of  a  BOD  Hoor  or  series  of 
floors  that  would  require  plants  to 
install  end-of-pipe  biologiual  treatment 
systems  would  likely  interfere  with  the 
comprehensive  waste  mianagement 
systems  that  have  b^en  appropriately 
instituted  at  individual  plants. 

Moreover,  as  EPA  exp.aiaed  in  the 
prcposal,  the  Agency  does  not  beheve  it 
IS  necessary  to  establish  a  BOD  floor 
because  plants  that  need  to  achieve 
significant  BOD  reductions  will 
generally  be  motivated  by  economic 
considerations  to  install  biological 
treatment  over  the  more  costly 
alternatives.  In  addition,  as  explained  in 
tlie  proposal,  the  existence  of  Subpart  J 
will  not  result  in  significantly  increased 
discharges  of  pollutants  to  the 
environment  over  Subpart  I.  Based  on 
EPA's  1391  survey  of  the  84  direct 
discharge  plants  that  did  not  have  end- 
of-pipe  biological  treatment  at  the  time 
of  promulgation  of  the  OCPSF 
g'.iide'i-^e,  EPA  concluded  that  47  of  the 
plants  iiave  not  installed  biological 
treatment  to  comply  wiLh  the  OCPSF 
guideline  (April  26,  1991  memorandum 
to  the  December  6,  1991  Public  Record: 
"Current  Status  of  Ehrect  Non-Biological 
Facilities,"  R.00365-428J,  (This  is  more 
than  the  23  plants  projected  at  OCPSF 
promulgation  to  comply  without 


installing  bio i'j>4^ical  treatment  )  The 
maximum  projected  intTeased  loadings 
of  the  OCPSF-reguiated  toxic  pollutants 
to  receiving  waters  associated  with 
these  plants'  complying  with  Suibpart  J 
rather  than  Subpart  I  is  estimated  to  be 
2.471  lbs/>T  for  the  47  plants  that  have 
not  installed  end-of-pipe  biologi  a) 
treatment  as  of  April  1 99 1  These 
estimates  are  lower  than  the  comparable 
estimates  presented  at  proposal  because 
they  account  for  the  inddeutal  removals 
of  the  four  pollutants  that  are  not 
regulated  under  Subpart  ]  (the  proposal 
noted  that  the  estimates  presented  were 
high  because  incidental  removals  were 
not  accounted  for  (56  FR  at  63901)1 
These  pollutants  appear  in  waste 
streams  with  other  pollutants  that  are 
regulated  by  Subpart  J  limits  based  on 
in-plant  biological  and/or  activated 
carhon  treatment,  and  are  incidentally 
removed  by  these  technologies  (April 
29. 1993  memorandum  to  the  OCPSF 
Public  Record  "Toxic  Pollutant 
Loadings  for  the  47  Projected  Subpart  I 
Plants).  (The  total  estimated  industry 
loadings  (before  B.\T  and  PSES)  are 
24,166.480  Ibs/yr;  projected  loadings 
after  compliance  are  571,723  Ibs/yr,  56 
FR  at  63901.)  In  addition,  as  explained 
in  the  proposal  1,188  Ibs/yr  (48  percent) 
of  the  additional  removals 
accomplished  by  Subpart  I  are  projet^ted 
to  result  from  volatilization  of  the 
pollutants  into  the  air  during  end-of- 
pipe  biological  treatment. 

In  addition,  EPA  believes  that  a  BOD 
floor  would  be  undesirable  in  that  it 
would  likely  result  in  irrational  and 
undesirable  wastewater  treatment  and 
waste  management  decisions.  In 
particular,  as  explained  in  the  proposal, 
EPA  is  concerned  that  plants  that  would 
otherwise  be  able  to  control  BOD  and 
TSS  levels,  and  thereby  comply  with 
BPT,  through  in-plant  product  and  by- 
product recovery  or  other  source  control 
measures  would  eliminate  or  otherwise 
reduce  the  effectiveness  of  these  in- 
plant  controls  In  order  to  ensure 
sufficient  organic  matter  to  operate  a 
biological  system,  or  to  operate  such  a 
system  in  a  cost-effective  fashion.  Even 
if  a  BOD  floor  could  be  developed,  eg  , 
based  on  raw  waste  BOD  load,  such  a 
structure  would  create  incentives  to 
maximize  BOD  at  the  end-of-pipe  One 
of  the  distinguishing  features  of  the 
OCPSF  industry,  noted  throughcut 
EPA's  development  of  the  OCPSF 
guideline,  is  the  variabiUty  of 
wastewater  characteristics  at  individual 
plants,  including  BOD  levels,  and  the 
need  for  plants  to  take  protective 
measures  to  ensure  stable,  healthy 
populations  of  microorganisms  to 
Oiodegrade  the  organic  pollutants  in 


their  waste  streams  (e.g.,  56  FR  at 
63900),  Plants  that  are  required  to 
comply  with  BAT  limits  most  readily 
achieved  through  end-of-pipc  biological 
treatment  will  often  have  the  incentive 
to  maximize  end-of-pipe  BOD  levels  to 
assure  consistently  adequato  BOD  levels 
to  sustain  biological  treatment  in  tiie 
face  of  variability, 

In-plant  source  controls  can  recover 
valuable  manufacturing  by-products 
(thus  eliminating  these  by-products  as 
wcstesj,  reduce  or  eliminate  waste 
streams,  reduce  in-p!ant  and  end-of- 
p;pe  treatment  costs,  and  n?duce  or 
eliminate  pollutants  inhibitory  or  not 
amenable  to  end-of-pipe  treatment 
systems.  Process  modifications. 
improved  instrumentation,  added 
operator  training,  and  solvent  recovery 
as  well  as  water  reuse,  recovery,  and 
recycle  are  the  first  considerations  in 
the  waste  management  and  wastt  -vater 
treatment  process  (Proposal 
"Development  Document  for  EiMuent 
Lim.itations  Guidelines  and  Standards 
for  the  Organic  Chemicals  and  Plastics 
and  Synthetic  Fibers  Point  Source 
Category,"  (EPA  440/1-83/009-43), 
February  1983  [hereafter  referred  to  as 
1983  DD,  Vol.  I  pp  119  to  122,  Vol  II  pp 
VII-1  to  2;  1987  DD  pp  VU-l  to  10), 
Sim.ple  good  housekeeping,  such  as 
proper  maintenance  and  ciean-up 
practices,  contribute  to  reduced 
pollutant  loadings.  In  addition  to  these 
water  use  techniques  and  best 
mianagement  practices,  certain  m-plant 
treatment  techniques,  such  as  steam 
stripping,  recover  valuable  products  and 
effectively  eliminate  pollutants  from  a 
plant's  waste  stream. 

ETA  believes  these  in-plant  waste 
management  practices  are  generally 
preferable  to  the  alternative  of  letting 
pollutants  remain  in  the  waste  stream  to 
be  removed  bv  end-of-pipe  treatment.  Ln 
the  1983  OCPSF  proposal,  EPA 
discussed  the  advantages  of  a  regulatory 
scheme  that  focuses  on  in-plant  controls 
riker  than  end-of-pipe  treatment: 
"Such  an  emphasis  would  result  in  a 
reduction  of  the  overall  pollutant 
release  through  various  environmental 
media  that  might  otherwise  occur 
thrcugh  a  heavier  reliance  on  end-of- 
pipe  biological  L*eatment.  For  example, 
Diologir^l  treatment  can,  in  some 
instances,  cause  the  transfer  of  some 
volatile  organic  pollutants  from  the 
wastewater  to  the  air,  and  the 
adsorption  of  some  other  organic 
pollutants,  as  well  as  metals,  to  the 
biological  sludge,  which  is  then 
disposed  of  through  methods  which 
may  affect  other  media.  While  some  in- 
plant  physical/chemical  controls  may 
similarly  transfer  pollutants  to  other 
media  *  *  *,  other  in-plant  controls 
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and  treatments  return  at  least  some 
pollutants  to  the  process,  thereby 
minimizing  total  environmental 
releases"  (48  FR  1 1838,  March  21, 
1983], 

In  addition,  the  reduction  of  pollution 
or  treatment  of  pollution  in 
concentrated  wG<;te  streams  close  to  the 
process  source  is  more  efficient  and 
often  less  energy-intensive  than  end-cf- 
pipe  biological  treatm.ent  of  combined 
waste  streams  (which  is  a  relatively 
energy-intensive  treatment  method)  and 
EPA  intended  under  the  OCPSF 
guideline  that  plant  managers,  who  will 
have  a  far  better  working  knowledge  of 
the  optimal  treatment  configurations  for 
individual  plants  than  EPA  can  acquire, 
have  the  discretion  to  weigh  such 
factors.  EPA  is  reluctant  to  establish  a 
scheme  that  discourages  plants  from 
doing  what  it  would  otherwise 
encourage  them  to  do,  which  is  to 
reduce  pollutants  at  the  source,  recycle 
waste  stream.s  to  the  extent  practicable, 
or  treat  pollutants  close  to  tne  source 
when  that  is  the  most  efficient  treatment 
alternative.  SOCMA,  in  its  comments,  at 
12,  raises  a  similar  concern,  stating  that 
limitation  of  Subpart  J  would  prevent 
dischargers  from  selecting  alternative 
in-plant  controls  and  techniques  such  as 
recycling,  waste  reduction  and  material 
recover)'. 

EPA  is  especially  reluctant  to  change 
the  structure  of  the  OCPSF  g-uideline  as 
suggested  by  NPIX3  at  this  point,  m.cre 
than  five  years  after  promulgation.  Most 
plants  in  the  industry  are  now  required 
to  be  in  ccmiplianre  with  all  of  the 
OCPSF  limitations  and  st-sndards 
including  the  BPT  l:mi;s  Many  of  these 
plants  may  not  have  sufficient  BOD 
levels  to  operate  end-of-pipe  biological 
treatment  systems.  Compliance  with  the 
OCPSF  subcategorical  "maximum  for 
monthly  average"  and  "maximum  for 
any  one  day"  BOD  limitations  requires 
plants  to  achieve  long-term  annual- 
average  BOD  effluent  levels  ranging 
from  12  to  41  mg,/l  depending  on  the 
subcategorv  o:  subcritegorv"  mix  fcT  any 
plant  (12  mg/i  BOD  for  Other  Fi'bers.  16 
for  Rayon  and  Thermoplastics,  20  for 
Comim.odity  Organics.  23  for  Buiic 
Organics,  3C  for  Specialty  Organ;cs.  and 
41  for  Thermoplastics,  p  VTI-175,  Vol,  I, 
1987  DD).  These  levels  are  below  the 
levels  for  which  the  Agenc\'  has  data 
demonstrating  the  feasibility  of 
biological  treatment.  The  OCPSF  record 
has  BOD  data  for  98  plants  with  end-of- 
pipe  biological  treatment.  The  influent 
long-term  average  BOD  levels  for  these 
plants  ranged  from  60  m.g.'l  (a  single 
plant)  to  9,420  mg/1,  with  only  12  plants 
below  125  mg/i.  (The  Agency's  field 
sampling  efforts  identified  one 
additional  plant  with  a  two-week 


average  influent  value  of  37  mg/1,  but 
this  value  may  not  be  representative  of 
the  plant's  long-term  average  influent 
BOD  concentraUon  )  Thus,  plants  that 
have  achieved  compliance  with  BPT 
wuhout  the  use  of  end-of-pipe 
biological  treatment  would  Ukely  have 
to  (and.  in  any  event,  would  likely  have 
the  incentive  to)  eliminate  the  in-plant 
source  controls  and/or  cease  operation 
of  the  in-plant  treatment  systems  they 
have  installed  m  order  to  elevate  their 
BOD  levels,  EPA  does  not  believe  this 
IS  a  rational  regulatory  result. 

NRDC  suggests,  based  on  the  OCPSF 
record,  that  even  in  instances  of  low 
BOD  levels,  nutrient  addition,  pure 
oxygen,  or  extended  aeration  could  be 
used  to  operate  end-of-pipe  biological 
treatment  systems  However,  as  EPA 
explained  in  the  December  1991 
proposal,  these  practices  are  not 
generally  applicable  substitutes  for 
sufficient  BOD  to  sustain  biological 
treatm.ent.  In  their  comments,  CMA,  at 
pp  11-12  find  Ashland  Chemical,  at  p 
3,  agree.  The  several  brief  references 
identified  by  NRDC  to  practices  used  in 
the  OCPSF  industry,  out  of  the  600.000- 
page  OCPSF  reccrdf,  do  not  provide  a 
basis  to  treat  tliese  techniques  as 
"available  technologies"  on  which  EPA 
could  base  limits. 

EPA  agrees  with  CMA's  assessment 
that  the  pure  oxygen  variation  of 
activated  sludge  biological  treatment 
offers  no  particular  advantages  because 
it  is  not  used  to  treat  yow-strength  (i.e., 
low  BOD)  wastewaters  (CMA  Comments 
at  11).  The  pure  oxygen  activated  sludge 
variation  generally  treats  widely 
fluctuating  organic  loadings  and  high- 
strength  wastewaters  more  effectively 
tlian  "standard"  activated  sludge 
designs.  CMA  also  notes  that  high 
oxv'gen  transfer  rates  in  the  aeration 
basins  due  to  the  use  of  pure  oxygen 
assure  that  sufficient  oxygen  is  available 
for  biological  removal  of  organics  with 
high  bicmass  populations.  However, 
high  bioraass  concentrations  can  only  be 
achieved  when  ample  biodegradable 
organic  compounds  (BOD)  are  available 
in  the  wastewater.  Pure  oxygen 
activated  sludge  treatment  is  not  a 
solution  for  biological  treatment  of 
wastewater  with  low  raw  waste  BOD 
concentrations. 

In  the  case  of  extended  aeration, 
which  is  a  variation  of  the  complete  mix 
activated  sludge  design,  low  organic 
loadings  and  long  aeration  times  permit 
m.ore  com.plete  wastewater  degradation 
and  partial  aerobic  digestion  of  the 
microorganisms  (p  ViI-63,  Vol.  I,  1987 
DD)  However,  as  CM..^,  also  notes, 
effective  extended  aeration  operation 
requires  a  wastewater  with  sufficient 
organic  substrate  to  form  a  biomass  that 


can  be  f\i.n'x'\.ihU-d  ana  kept  in  the 
treatme:  t  ■;,  ^>::   fr  extended  periods 
of  time.  Wastes  with  low  BOD  may  not 
generate  enough  biomass  that  can  be 
settled  from  the  treated  effluent  by 
gravity  and  recycled  to  the  aeration 
basin.  In  the  case  of  insufficient  raw 
waste  BOD,  the  biological  solids  would 
wash  out  of  the  system,  and  extended 
aeration  operation  would  not  work. 
(CMA  comment  at  12).  Extended 
aeration  treatment  is  not  a  substitute  for 
an  adequate  BOD  level,  and,  as 
discussed  above,  whether  an  extended 
aeration  system  or  any  other  type  of 
biological  system  were  used,  Xhe  BOD 
level  that  would  be  sufficient  to  sustain 
biological  treatment  would  vary  from 
plant  to  plant. 

NRDC  also  misunderstands  the 
function  and  purpose  of  "nutrient 
addition."  As  generally  practiced  in  the 
OCPSF  industry,  nutrient  addition  is  the 
process  of  adding  nitrogen  or 
phosphorous  in  a  chemically  combined 
form  to  a  waste  stream,  (p  XV-14,  Vol. 
II.  1987  DD)  These  nutrients  are 
analogous  to  vitamins;  they  may  help  a 
viable  biological  system  operate 
optimally,  but  they  are  not  a  substitute 
for  adequate  substrate  or  "food."  CMA's 
comments  state  that  it  is  possible  to  add 
supplemental  organic  substrate  to  a 
treatment  system,  but  this  practice  is  at 
odds  with  the  purpose  of  effluent 
treatment.  CMA  also  correctly  observes 
that  the  addition  of  readily 
biodegradable  substrate,  such  as 
molasses,  to  a  low  strength  wastewater 
does  not  ensure  the  growth  of  an 
activated  sludge  that  is  capable  of 
effectively  removing  organic  toxic 
pollutants.  The  biomass  must  be 
acclimated  to  the  same  or  similar 
compoimds  that  must  be  removed.  This 
may  create  the  need  to  add  toxic 
pollutants  to  the  wastewater  to  assure 
that  they  can  be  removed  consistently 
by  the  treatment  system.  (CMA 
Comments  at  12.)  EPA  is  not  aware  that 
this  technique  is  practiced  in  the  OCPSF 
industry,  and  does  not  encourage  it.  The 
Agency  believes  that  the  framework  of 
the  OCPSF  regulation  should  encourage 
plants  to  minimize  the  overall 
generation  of  raw  wastes  rather  than 
create  an  incentive  to  increase  the 
discharge  of  "biodegradable" 
compounds  to  ensure  the  operation  of 
biolo^cal  treatment  systems. 

Witn  respect  to  these  suggested 
solutions  to  low  BOD  levels,  NRDC 
argues  that  EPA  has  based  its 
rulemaking  on  ignorance,  and  that  the 
Agency  was  obhgated  to  collect 
additional  information  or  perform 
additional  technical  analyses  to  evaluate 
whether  nutrient  addition  or  other 
techniques  might  be  a  Fubstitute  for  low 
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BOD  EPA  disagrees.  EPA  has  evaluated 

these  options,  based  on  the  voluminous 
CXIPSF  record  and  on  coniments 
rece.ved,  and  does  net  believe  thev  are 
viable  subit;tute.s  for  ade<:}'iate  BOU 
Rather,  they  are  approaches  that,  under 
plant-specific  circuiTistances,  can  be 
used  to  improve  the  operation  of 
biological  trf'atrnent  syst>Tns.  EPA  does 
no'  hjve  an  obiigatir-n  tc  co'.le'-t  data 
and  perform  extensive  tsH-hnici! 
analyses  to  investigate  opticrs  tiiat  it 
does  not  believe  provide  viable  bases  for 
technology -based  limits  in  a  national 
guidehne. 

More  generally.  N'FXC  argues  that 
EFA  has  performed  a  '  paper  review"  in 
response  to  the  Fifth  Circuit's  remand 
rather  than  collecting  additional  data 
and  perfomr.ing  additional  technical 
an3:v>es  regarding  the  feasibility  of 
ei'.ji.lishing  a  BOD  f.oor  NRDC  believes 
that  EPA  shou!  i  have  evaluated  the 
p  !.ir.'i  that  have  not  installed  end-of- 
pipe  systems  to  determine  a  BOD  floor 
for  the  subcategory.  Again,  EPA 
disagrees.  EPA  conducted  a  detailed 
technical  re-evaluation  in  response  to 
the  Court's  remand  and  concluded  that 
the  present  subcategorization  scheme  is 
the  best  approach  f(;r  the  OCPSF 
industry;  EJPA  does  not  b«iheve  the 
estdblishment  of  a  BOD  floor  is 
necessary  or  desirable. 

In  addition,  EPA  does  not  read  into 
the  Fif'h  Circuit's  r«mand  the  same 
require.T.en's  as  NTUXI  does.  The  court 
re!  -)' .Jed  the  subcategory  scheme  "for 
nut.  e-and-comment  proceedings,"  and 
remarked  that  such  procetKiings  may 
disclose  that  N'RDC's  suggestions  are 
neither  necessary  nor  feasible  (870  F.2d 
at  236),  Prior  to  publishing  the 
Derpmber  1991  proposal,  EPA 
conducted  an  in-depth  review  of  its 
OCFSF  database,  an  extensive  literature 
s*.;art:h,  and  additional  pollutant 
loadings  anai)  ses  to  evaluate  NRDC's 
suggestions  The  Agency  does  not 
bt'liev  9  that  the  Court's  remand,  the 
Clean  Water  Art  or  genera!  principles  of 
adniir.istrative  law  recuiro  EPA  to 
collect  data  and  perform  expensive 
additional  analyses  where,  based  upon 
the  information  before  .*..  the  Agency 
concludes  that  such  efforts  are  not  likely 
to  \>*i  valuable 

The  Clean  Water  .\ct  authorizes  EPA 
to  consider  nvon-water  quality 
environmental  im.pacts  'including 
energy  requirements)  and  other  factors 
EPA  deems  appropnate  in  setting  DAT 
limits,  CWA  304(b)(2)(B)  EPA  believes 
it  has  discretion  to  create  a  BAT  scheme 
that  does  not  discourage  plants  from 
complying  with  BPT  through  Ln-plant 
source  control  and  treatment,  with  the 
potential  to  recover  product  and  by- 
product and  otherwise  to  reduce 


pollution  at  the  source.  EPA  continues 

to  believe  that  the  current  BAT 
subcategorization  s^Jieme  is  the 
appropriate  scheme  for  the  OCPSF 
industry. 

2.  Subcategory  Limited  to  Certain 
Processes 

Alternatively.  NRDC  argues  that  EPA 
should  limit  subpart  J  to  those  processes 
for  which  an  adequate  showing  of  low- 
BOD  wastewater  has  been  created 
through  industry  comments,  such  as  the 
chlorosolvent  Industry.  NRDC  argues 
that  EPA  has  Impermissibly  extended 
subpart  J  beyond  the  scope  of  the 
comments  and  data  that  support  it.  EPA 
disagrees.  The  OCFSF  record  supports 
the  conclusion  that  the  phenomenon  of 
low  BOD  levels  is  not  Iim.ted  to 
specified  industry  segments;  rather,  low 
BOD  wastewater  may  occur  throughout 
the  OCPSF  industry.  Therefore.  EPA 
believes  the  availability  of  subjjart  J 
should  not  be  limited  to  specific 
industry  segments. 

As  NRDCTnotes,  the  specific 
comments  and  data  during  the  1^37 
OCPSF  rulemaking  with  n^spect  to  lew 
BOD  levels  related  principally  to  the 
chlorosolvent  industry.  Nonetheless, 
EPA  had  already  concluded  that  the 
characteristics  associated  with  low  BOD 
levels  extended  beyond  chlorosolvent 
manufacture  to  other  generic  process 
chemistry  and  other  product/processes. 
In  response  to  the  Halogenated  Solvent 
Industry  Alliance  1985  comment  that 
EPA  should  set  separate  BAT 
limitations  for  stand-alone 
chlorosolvent  production  plants  because 
biological  treatment  methods  are  not 
used  and  would  be  ineffective  if  used, 
EPA  declined  to  establish  a  subcategory 
limited  strictly  to  chlorosolvent  plants, 
recognizing  that  other  types  of  facilities 
are  also  expected  to  have  low  BOD 
levels  (1987  Pubhc  Record  comment 
response  No.  254,  R103,160). 

In  1983.  the  Agency  had  studied  46 
generic  OCPSF  process  groups  and  their 
potential  to  generate  various  BOD 
loadings.  The  study  identified  19 
generic  processes  expected  !o  generate 
wastewater  of  relatively  low  BOD  when 
refractory  chemical  species  predominate 
in  the  wastewater  and  when  relatively 
few  chemical  spe<:i»s  are  present  in  the 
wastewater  (1983  DD,  Vol.  I.  p  63-68) 
EPA  concluded  at  the  time  that  the 
manufacture  of  halogen  compounds  in 
general,  not  just  chlorosolvents  in 
particular  (chlorosolvents  are  included 
among  halogen  compounds),  tend  to 
generate  relatively  low  raw  waste  BOD 
levels  Other  generic  pro<»ss  groups  that 
tend  to  prc>duce  wastewater  with  the 
lowest  BOD  concentrations  include 
alkylation.  isomerization. 


polymerization  (bulk  &  addition),  and 
phosgenation  {id).  Plants  with 
manufacturing  activity  limiited  to  these 
groups  generally,  but  not  always, 
produce  wastewater  wdth  relatively  low 
BOD  concentrations. 

Further  analysis  following  the  1983 
OCPSF  proposal  revealed  that,  although 
generic  process  groups  provide  a  rough 
correlation  wdth  raw  waste  BOD  levels, 
individual  product  pr'x:esses  wdlhin  the 
generic  process  groups  exhibit  widely 
varying  raw  waste  DOD  levels,  and 
generic  process  groups  cannot  be 
confidently  classified  as  "low-bOD  '  or 
"hign-BOD  "  raw  waste  groups  For 
example,  even  within  the  low  BOD 
halogenation  group,  there  is  a 
significant  variation  cf  raw  w?..' .ewaler 
BOD  concentrations— chlorobenzene 
processing  averaged  20  tt.u./]  BOD  and 
t.richloroethylene  averaged  3ft  mg/1 
BOD:  however.  2-dichloroethane 
averaged  1,869  mg/1  BCD  (Appendix  S, 
draft  '  Contractcrs  Engineering  Report 
Analysis  of  Organic  Chemicals  and 
Plastics/Svnthetic  Fibers  Industries," 
November  1981,  pp  S-1839.  S-3301, 
and  S-20B4,  respectively)  Sim.ilar 
variability  exists  amiong  the  product/ 
processes  within  the  g^enc  process 
chomiistry  groups  that  are  proiectad  to 
generate  the  highest  levels  of  BOD  For 
exaiT.ple,  wdthin  the  high  BOD 
estenfication  group,  n-hutyi  acTy  late/ 
ethylhexvl  acrvlate  processing  averaged 
5.481  mg'/l  BOD  and  dimethyl 
tsrphthalate  processing  averaged  1.310 
mg/1;  however,  n-butyl  m.e^hacrylate 
processing  averaged  4  mg/i  {id  ,  pp  S~ 
1,666,  S-2,166.  .^nd  S-1.770, 
respectively) 

Ln  supporting  EPA's  current  BAT 
sub<;ategorization  scheme,  CKIA 
observed  (and  EPA  agrees)  that  the 
Subpart  J  lim.its  cannot  be  confined  to 
a  small  number  of  subcategories  since 
low-BOD  wastewaters  may  occur  across 
various  subcategories,  citing  data  from 
the  OCPSF  database  showing  low  BOD 
levels  across  a  range  of  product  groups 
(CMA  Comment,  pp  3-4). 

Thus,  generic  reaction  chemistry  and 
general  product  groups  are  incomplete 
predictors  of  the  raw  wastewater 
characteristics  necessary  to  support 
effective  biological  treatment.  EPA 
believes  that  the  phenomenon  of  low 
BOD  levels,  and  the  availability  of 
Subpart  J,  cannot  be  limited  to  certain 
industry  segments,  and.  as  explained 
above,  believes  that  such  a  limitation 
would  create  undesirable  incentives  in 
other  industry  segments.' 


'  ^fRDC  ilmllariy  aryjM  thai  BOD  IbvbU  In  the 
OCPSF  indiutry  genenlly  app«ar  high,  aod  low 
BOD  wutswater  •ppean  concantntad  in  th*  zaro 
or  altemttiv*  diicbars*  catagoriM  {citin%  tha  1M7 


DD  at  rV-30-3 
cited  by  HRDC 
values  for  plar 
do  not  reflect  i 
subcategories, 
at  V-3Z,  show" 
discharge  ther 
D)of  72S.190I 
mean,  individi 
will  exhibit  a  1 
mean  reveals  r 
plants  will  hai 
biological  tTsa 
BOD  levels  oci 
the  average  BC 
is  low  or  high. 
NRDC  contain 
plant  data  for  i 
regulated  and 
the  data  tiase  i 
BOD  levels  pri 
one  zero  disch 
production  to 
Manufacturinf 
1  BOD  in  raw  \ 
Organic  Lhem 
data  base  used 
levels  for  the  i 
60  37Specialt 
production-w« 
2.28  percent  o 
mea.iinghilly « 
discharging  pi 
the  BOD  level: 
opposed  to  di< 


UMI 


Federal  Register  /  Vol.,  58,  No.  130  /  Friday,  July  9.  1993   '  Rules  and  Regulations 


36835 


3  FDF  Variance  Alternative 

Finally.  NRDC  argues  that  EPA  .shouici 
elimip.ate  Subpart  }  altogether  and 
address  low-BOD  situations  through 
fundamentally  different  factors  (FDF) 
variances  (or  maintain  Lhe  Subpart  but 
apply  it  omy  where  a  site-specific 
snowing  of  necessity  is  made)  However. 
as  explained  above  EPA  believes  the 
current  subcategonzation  scheme 
appropriately  reflects  the  potential  for 
low  BOD  levels  throughout  the  (XPSF 
industry.  Moreover,  the  current 
subcategonzation  scheme  does  not 
disc.ourage  source  control  and  other  in- 
plant  waste  management  techniques. 
EPA  has  discretion  in  detennining 
whether  to  account  for  industry 
characteristics  through 
subcategorization  or  through  the  FDF 
process.  In  this  instance.  LPA  ^  decision 
to  subcategorize  the  industr)-  was 
rational  and  within  its  discretion,  for 
the  reasons  explained  above. 

D.  Applicability  of  the  Revised  Pass- 
Through  Methodology 

A  number  of  m-justry  commenters 
supported  the  Agency's  proposed 
conclusion  presented  in  the  Dwcember 
1,  1992  NOA  that  phenol  and  2,4- 
dimethylphenoi  do  not  pass  through 
POTWs,  but  urged  that  the  modified 
pass  through  analysis  used  to  reach  that 
conclusion  be  applied  to  the  remaining 
11  remanded  PSES  pollutants  to 
determine  that  they  also  do  not  pass 
through.  EPA  disagrees,  for  the  reasons 
explained  below. 


DD  at  rV-30-3«  and  V-32-33).  However,  the  tables 
cited  by  HRDC  display  mean,  aggregated  BOD 
values  for  plants  within  different  subcategories,  and 
do  not  reflect  variability  of  plants  within  the 
subcategories.  For  example.  Table  V-20, 1987  DD 
at  V-32,  $ho>»'«  a  mean  BOD  value  for  62  direct 
discharge  thermoplaatics  plants  (Part  414.  Subpart 
0)  of  72S.190  mg/1.  Despite  this  relatively  high 
mean,  individual  plants  within  the  Subcategory 
will  exhibit  a  broad  range  of  BOD  values,  and  the 
mean  reveals  nothing  about  whether  individual 
plants  will  have  sufficient  BOD  levels  to  sustain 
biological  treatment.  As  explained  above,  varying 
BOD  levels  occur  throughout  the  industry,  whether 
the  average  BOD  level  for  a  particular  subcategory 
is  low  or  high.  In  any  event,  the  tables  cited  by 
NRDC  contain  too  little  zero/allemative  discharge 
plant  da!a  for  any  meaningful  comparison  between 
regulated  and  zero  discharge  plants.  For  example, 
the  data  tiase  used  to  display  the  average  raw  waste 
BOD  levels  presented  in  Table  V-20  contained  only 
one  zero  discharge  plant  with  2.28  percent  of  its 
production  in  the  Specialty  Organic  Chemical 
Manufacturing  subcategory.  At  this  plant.  280  mg/ 
1  BOD  in  raw  wasiewalor  was  attributed  to  Specialty 
Organic  Chemical  production.  In  contrast,  the  entire 
data  base  used  to  display  average  raw  waste  BOO 
levels  for  the  industry  contained  the  equivalent  of 
60  37  Specialty  Organic  Chemical  plants  on  a 
production-weighted  basis.  The  data  derived  from 
2.28  pertrent  of  .me  lero  discharge  plant  cannot  be 
meaninghilly  compered  with  the  data  from  SO  37 
discharging  plants  to  draw  any  conclusion  about 
the  BOD  levels  exhibited  by  zaro  dischargp  as 
opposed  to  discharging  facilities. 


1   Background 

Under  se<:t!Gn  .307!'b!  of  the  Cllean 
Water  Act,  EPA  is  rfCi.i.-Hd  •-;,; 
promulgate  categoncai  prt'trealment 
standards  for  pollutants  whu  h  are 
determined  not  to  be  susceptiDie  to 
treatment  by  POTWs  or  which  would 
interfere  with  the  operation  of  POTWs 
(33  U.S.C.  1317(bnl)).  The  methodology 
EPA  used  to  evaluate  whether  a 
pollutant  is  susceptible  to  treatment 
(i.e.,  whether  it  "passes  through" 
POTWs)  for  purposes  of  establishing 
categorical  pretreatment  standards  for 
the  OCPSF  point  source  category,  as 
well  as  in  previous  guidelines, 
compared  the  median  percent  removal 
of  each  pollutant  of  concern  achieved  by 
direct  dischargers  employing  BAT-level 
treatment  to  the  median  percent 
removal  achieved  bv  well-operated 
POTWs  with  seouQiiaTy  treatment  (1987 
DD,  pages  VI-22  to  32).  The  source  of 
EPA's  data  on  POTW  removals  used  to 
determine  pass  through  was  a  1982 
study  of  the  performance  of  50  POTWs 
(the  50  POTW  Studv  EP  ^  440/1-82/ 
303). 

Where  EPA  had  data  on  pollutant 
removals  from  both  POTWs  and  direct 
dischargers,  EPA  relied  exclusively  on  a 
comparison  of  the  percent  removals 
demonstrated  by  the  data  (1987  DD, 
page  VI-23).  If  the  data  showed  that 
direct  dischargers  with  BAT-level 
treatment  achieved  a  higher  percent 
removal  of  a  pollutant  than  well- 
operated  POTWs,  then  the  pollutant  was 
determined  to  pass  through,  and  EPA 
established  categorical  pretreatment 
standards  to  regulate  the  pollutant.  If 
the  POTWs  showed  removals  equal  to  or 
greater  than  the  direct  dischargers,  then 
the  pollutant  was  determined  not  to 
pass  through,  except  for  volatile  and 
semi-volatile  pollutants,  for  which  EPA 
determined  that  some  of  the  removals 
from  the  wastewater  were  accomplished 
as  a  result  of  "air  stripping"  {id.,  p  VI- 
27).  Because  these  removals  were  the 
result  of  transfer  of  the  pollutants  to  the 
air  rather  than  treatment,  EPA  applied  a 
"volatile  override"  to  determine  that 
they  passed  through  and  established 
pretreatment  standards  (id.,  p  Vl-37). 
EPA  also  applied  the  volatile  override  to 
several  pollutants  for  which  it  lacked 
POTW  removal  data  based  on  its 
professional  judgment  that  these 
pollutants  volatilize  based  on  their 
physical  characteristics. 

In  determining  the  percentage  of  a 
pollutant  that  a  plant  removed,  EPA 
compared  the  concentration  of  the 
pollutant  in  the  influent  to  the 
concentration  in  the  effluent.  Where 
effluent  concentrations  for  either  direct 
dischargers  or  POTWs  were  below  the 


analytical  minimum  level,  usually  10 
ppb,  EPA  assigned  this  value  to  the 
effluent  (Id.,  p  VI-23).  Although  the 
actual  concentrations  may  have  been 
below  the  analytical  minimum  level, 
EPA  concluded  that  this  represented  a 
reasonably  conservative  approach,  since 
the  actual  levels  could  not  be 

Quantified.  For  phenol  and  2,4- 
imethyiphenol,  both  the  direct 
dischargers  and  well-operated  POTWs 
in  EPA's  data  base  generally  achieved 
effluent  concentration  levels  that  were 
below  the  analytical  minimum  level, 
which  is  10  ppb,  (id.,  p  Vll-186). 
Accordingly,  EPA  assigned  10  ppb  to 
the  effluents.  EPA's  pass  through 
methodology  was  upheld  in  the  OCPSF 
litigation  (CMA  v.  EPA.  870  F.2d  at  243- 
48). 

Allied  Signal.  Inc.  and  other 
commenters  on  the  December  6, 1991 
proposal  argued  that  phenol  and  2,4- 
dimethylphenol  are  highly 
biodegradable  and  are  treated  by 
POTWs  to  the  same  degree  as  direct 
dischargers,  and  that  EJPA's  pass 
through  analysis  for  these  pollutants 
was  therefore  overly  conservative.  The 
commenters  argued  that  the  apparent 
difference  between  direct  discharger 
and  POTW  performance  arises  from  the 
fact  that  the  direct  dischargers  in  EPA's 
database  have  significantly  higher 
influent  concentrations  than  the 
POTWs;  as  a  result,  the  direct 
dischargers  show  higher  removals  than 
the  POTWs  because  their  wastewater 
concentration  is  treated  from  a  high 
concentration  down  to  10  ppb,  whereas 
the  POTWs'  wastewater  is  treated  from 
a  comparatively  lower  concentration 
down  to  10  ppb.  The  commenters  also 
submitted  performance  data  to  support 
their  claims,  which  consisted  of  pilot- 
scale  biological  treatment  studies  as 
well  as  actual  sampling  data  from 
POTWs  that  receive  industrial 
wastewaters  containing  these  two 
pollutants  showing  their  high 
biodegradability. 

EPA  concluded  that  the  commenters' 
arguments  might  have  merit.  Using  2.4- 
dimethylphenol  as  an  example,  the 
median  percent  removal  of  this 
pollutant  demonstrated  by  direct 
dischargers  was  99.8  percent.  This  was 
based  on  data  from  four  OCPSF  plants 
with  average  influent  concentrations 
ranging  from  697  to  29,868  ppb,  and 
with  30  of  37  effluent  values  below  the 
analjlical  minimum  level  and  therefore 
assigned  values  of  10  ppb.  For  POTW 
performance,  EPA  had  a  single 
observation  of  a  POTW  with  an  average 
influent  concentration  of  20.5  ppb  and 
an  average  effluent  concentration  below 
the  analytical  minimum  level,  which 
was  also  assigned  a  value  of  10  ppb. 
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Thus.  POTW  removal  was  calculated  at 
512  percent,  and  the  pollutant  was 
determined  to  pass  through  In  this  casf 
the  pass  through  determination  may  be 
an  artifact  of  the  differing  influent 
concentrations  and  does  not  necessanl'v 
refiect  a  real  different  m  removals* 

In  the  [)ecember  1.  1992  NOA,  EPA 
presented  a  comprehensive  assessment 
of  the  available  data  with  respect  to 
phenol  and  2,4-dimethylphenol,  as  we!l 
as  a  chem.ical  and  engineering  analvs!<; 
of  the  fate  of  these  two  pollutants  m 
biological  treatment  systems  Based  on 
this  analysis.  K?.\  proposed  to 
conclude,  and  today  has  concluded,  that 
these  pollutants  axe  treated  to 
essentially  the  same  levels  by  direct 
dischargers  and  POTWs  and!  therefore, 
do  not  pass  through  However,  as  the 
Agency  explained  m  the  NOA,  EPA 
generally  is  continuing  to  apply  the 
median  percent  removal  methodology 
used  to  determine  pass  through  at 
promulgation  of  the  CXIPSF  guideline 
(57  FR  at  56885).  This  methodology  was 
upheld  in  litigation  as  an  appropriate, 
conservative  approach  to  determining 
pass  through  (870  F.2d  at  243-48),  and 
EPA  continues  to  believe  it  is  the  correct 
approach  as  a  general  matter.  EPA 
determined  that  the  approach  is  overly 
conservative  for  the  highly- 
biodegradable  phenol  and  2.4- 
dimethylphenol.  but  believes  it  is 
appropriate  for  the  other  11  remanded 
pollutants.  As  explained  in  the  NOA 
and  below.  EPA  believes  these 
pollutants  are  less  biodegradable  and, 
consequently,  less  readily  treatable  by 
POTWs.  which  typically  have  biological 
treatment  systems  with  much  shorter 
detention  times  than  the  systems 
employed  by  direct  dischargers. 


•  EP.^  aclujowledged  thU  phenomenon  in 
developing  the  OCPSF  nile  and  propos«d  several 
modiricatioiu  of  the  pass  through  analysis, 
including  applying  a  "removal  differential"  under 
which  EPA  would  determine  that  a  pollutant 
passed  through  only  if  the  analysis  found  a 
difference  befwwn  d.rect  discharger  and  POTW 
removals  thai  exceeded  5%  or  10%  (see,  eg,  50  FR 
290«4-«5  (July  17.  1985)).  However,  after  carehilly 
reviewing  conunents  arguing,  among  other  things. 
that  this  approach  would  bias  the  analysis  against 
a  finding  of  pass  through.  EP,\  decided  to  employ 
Its  historical  approach  to  pass  through,  with  one 
vanaUon  In  the  final  OCPSF  rule.  EPA  edited  its 
database  to  exclude  POTWs  with  influent 
concenirauonj  of  lass  than  ten  times  the  analytical 
minimum  i«vd  (typically  100  ppb),  unless  there 
was  no  plant  in  the  daU  base  with  iaOuent 
concentraUoni  that  high,  in  which  case  EPA 
retained  the  20  ppb  cut-off  used  In  previous 
guideline*  (1967  DD  at  Vl-33).  This  mitigated  the 
underss'icnation  of  removals  that  could  occur  when 
comparing  very  low  Influent  concentrations  to  the 
analytical  minimum  level 


2  Assessment  of  the  Remanded 
Phthalate  Esters  and  Polymuclear 

.Aromatics 

In  the  NO.A  and  accompanying 
Technical  Support  Document  (TSD, 

T«:hniLai  Support  Document  for  the 
OrxaniL  Chemicals.  Plastics  and 
Synthetic  Fibers  Point  Source  Category 
Notice  of  .Availability  of  New 
Information,  November  30,  1992),  EPA 
did  perform  a  data  review  and  technical 
analysis  for  the  other  11  remanded 
pollutants  simiilar  to  that  performed  for 
phenol  and  2.4-d:methylphenol  The 
Agency  reviewed  the  available  data  on 
the  removal  of  the  two  phenols  as  well 
as  the  two  other  general  pollutant 
categories  covering  the  remaining  11 
pollutants,  phthalate  esters  (FEs)and 
polynucleararomatics  (PN.As)  The 
Agency  also  reviewed  the  available 
literature  on  the  biochemical 
mechanisms  of  biodegradation  for  all  13 
pollutants,  and  investigated  the 
adequacy  of  biological  treatment 
systems  at  POTWs  in  effectively  treating 
these  pollutants  via  biodegradation  The 
Agency  included  all  of  its  performance 
data  from  various  data  sources  as  well 
as  information  collected  from  the 
literature  on  the  biochemical 
mechanisms  of  biodegradation  of  these 
pollutants  in  the  Record  supporting  the 
NOA. 

EPA"s  decision  to  modify  its 
traditional  pass  through  methodology 
for  phenol  and  2,4-dimethylphenol  is 
based  on  EPA's  conclusion  that  both  the 
data  available  for  these  two  pollutants 
and  the  chemical  and  engineering 
analysis  performed  by  EPA  indicated 
that  the  OCPSF  pass  through 
methodology  is  overly  conservative  for 
these  pollutants.  The  data  and  technical 
analyses  do  not  support  a  similar 
conclusion  for  the  other  11  pollutants. 

EPA's  analysis  focused  first  on  the 
data  from  the  OCPSF  Record  relating  to 
phenol  removal.  A  comparison  of 
median  removals  (the  original  OCPSF 
methodology)  indicated  that  phenol 
passes  through  POTWs  (TSD  at  11, 
Table  II-2).  However,  when  EPA 
arrayed  all  of  the  direct  discharge  and 
POTW  data  for  phenol,  it  became 
apparent,  as  explained  in  the  NOA,  that 
the  pass  through  conclusion  was  strictly 
an  artifact  of  the  higher  influent 
concentrations  for  direcrt  dischargers  in 
EPA's  database.  Viewing  the  data  as  a 
whole,  POTWs  appeared  to  achieve 
removals  that  are  essentially  equivalent 
to  those  achieved  by  direct  dischargers 
(57  FR  56886-87).  This  conclusion  was 
confirmed  by  additional  data  EPA 
solicited  from  three  POTWs.  that 
demonstrated  phenol  removals  from 
very  high  influent  concentrations  (eg. 


4,043  ppb  at  the  Sheboygan  Regional 
Wastewater  Treatment  Facility)  to  below 
the  analytical  minimum  level.  In 
addition,  as  explained  in  the  NOA  and 
the  accompanying  TSD.  EPA 
determined  that  2.4-dimethylphenol 
would  be  removed  by  POTW's  to  the 
same  degree  as  phenol,  given  its  similar 
molecular  structure. 

Three  of  the  remaining  eleven 
pollutants — flijoranthene,  bis(2- 
ethylhexyUphthalate  and  di-n-butyl 
phthalate— were  detected  in  POTW 
effluent  in  the  50  POTW  Study  (TSD  at 
11,  Table  II-2).  For  these  pollutants,  the 
results  of  the  pass  through 
determination  clearly  are  not  n-.eroly  an 
artifact  of  differing  influent 
concentrations  but  reflect  worse 
performance  by  POTWs  EPA  has  no 
basis  to  conclude  that  these  pollutants 
do  not  pass  through. 

With  respect  to  the  remaining  eight 
pollutants.  EPA  does  not  have  data 
comparable  to  the  data  that  provided  a 
basis  to  modify  the  pass  through 
methodology  for  the  phenols.  In 
addition,  EPA's  technical  analysis 
confirmed  that  phenol  and  2,4- 
dimethylpheno!  are  the  most  readily 
treatable  by  POTWs  of  the  13  pollutants. 
EPA  noted  that  while  phenols  are 
rapidly  biodegraded  in  biological 
treatment  systems  due  to  their  simple 
molecular  structure,  PEs  and  PN.\s 
would  \ye  expected  to  biodegrade  at  a 
much  slower  rate  because  of  the 
additional  time  required  to  convert 
these  pollutants  into  a  form  that  can  be 
readily  biodegraded  (TSD  at  6J. 

Biodegradation  does  not  commence 
until  a  pollutant  is  "sorbed"  by  (i.e.. 
attached  to)  the  microorganisms  in  the 
biological  treatment  system  that  degrade 
the  pollutant  ("OCPSF  Remand  Issues- 
Assessing  the  POTW  Compatibility  of 
Remanded  Organic  Pollutants  Regulated 
by  PSES,"  November  20,  1992 
memorandum.  Item  No,  73  of  the 
OCPSF  December  1,  1992  NOA  Pubhc 
Record)  Once  sorbed,  pollutants 
degrade  at  different  rates  that  depend  on 
structural  complexity.  In  order  to  be 
biodegraded.  a  pollutant  must  be  able  to 
pass  through  the  cell  wall  of  a 
microorganism.  This  transfer  will  occur 
only  if  the  pollutant  is  compatible  with 
the  proteins  in  the  cell  wall.  While 
small,  simple  molecules  are  generally 
compatible,  the  more  complex 
structures  typical  of  PE  and  PNA 
organic  pollutants  must  first  be  broken 
down  into  smaller  chemical  units  by 
extra-cellular  enzymes  secreted  by  the 
microorganisms,  thus,  biodegradation 
depends  on  the  ability  of  the 
microorganisms  to  strudurally  alter 
pollutants  outside  the  cell  wall  while 
they  are  sorbed. 
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As  EPA  explained  in  the  NOA  the 
phenols  have  simple  chemical 
structures  that  permit  them  to  be  rapid iv 
tran.sferred  through  the  ceii  wall  end 
biodegraded  (57  FR  56888)  This 
moiecular-levei  analysis  is  confirmed  by 
the  fact  that  wastewaters  containing 
phenol  and  2,4-dimethyiphenol  have 
high  "biodegradation  rate  constants" 
[id.  at  56887).  (As  explained  in  the  NOA 
(57  FR  at  56887).  "biodegradation  rate 
constant"  is  a  measure  of  how  rapidly 
B  compound  or  mixture  of  compounds 
biodegrades)  In  addition,  these  two 
pollutants  have  the  highest  compound- 
specific  estimated  biodegradation  rate 
constants  of  the  13  remanded  pollutants 
(TSD  at  11,  Table  n-2)rt)iodegrada;ion 
rate  constants  can  be  assigned  to  both 
individual  pollutants  and  to  waste 
streams  containing  mixtures  of 
pollutants).  In  contrast,  as  further 
explained  in  the  Supplement  to  the 
Development  Document  accompanying 
today's  rule,  the  phthalate  esters  and 
polynurlear  aromatics  are  structurally 
more  complex,  and  require  additional 
transformation  steps  before  they  can  be 
transferred  through  the  rail  wall  of  the 
biodegrading  microorganisms  and 
biodegraded.  These  steps  require 
additional  time  in  the  aeration  basin  of 
a  biological  treatment  system  that  is 
generally  available  at  OCPSF  direct 
discharge  facilities,  which  typically 
have  detention  times  that  exceed  24 
hours,  but  may  not  be  available  at 
POTVVs,  where  aeration  basin  detention 
times  are  usually  four  to  eight  hours. 

Thus,  based  on  rate  of  biodegradation. 
EPA  believes  that  phenol  and  2,4- 
dimethylphenol  are  more  readily 
treatable  by  POTWs  than  the  eight 
remaining  pollutants  EPA  recognizes, 
as  several  commenters  on  the  NOA 
pointed  out,  that  organic  pollutants  may 
be  removed  from  wastewater  by 
biological  treatment  systems  to  varying 
degrees  by  removal  mechanisms  other 
than  biodegradation.  In  particular, 
pollutants  may  be  removed  by 
volatilization  and  by  adsorption  to 
sludge.  However,  as  explained  below, 
EPA  believes  that  a  pollutant's 
biodegradation  rate  is  the  most  accurate 
indicator  of  whether  the  pollutant  will 
pass  through  POTWs. 

In  general,  volatile  pollutants  are  not 
readily  treated  in  POTWs;  rather,  these 
pollutants  are  volatilized  or  "stripped" 
to  the  atmosphere,  As  EPA  explained 
above,  EPA  applied  the  volatile  override 
in  the  1987  OCPSF  guideline  to 
determine  that  several  volatile  and 
semi-volatile  pollutants  pass  through 
where  POTWs  showed  equal  or  better 
percent  removals  than  direct  OCPSF 
dischargers  or  where  no  POTW  removal 
data  were  available  In  detenninlng 


whether  to  apply  the  volatile  overnde 
EPA  considered  total  estimated 
voiaiiiization  of  a  pollutant  after  leaving 
an  indirect  discharge  facihty— i.e., 
vniatiiization  in  both  the  aeration  basin 
(i.e  ,  the  lreatm,ent  basin)  of  the 
biological  treatment  sTstem  and 
valatilization  in  ;he  wwer  systems  and 
prfe-b.oiogicai  unit  treatment  operations 
that  convey  the  pollutant  to  the  aeration 
basin  (198^  DO  at  Vm-281). 

For  five  of  the  PNAs  that  were 
'tn  1  an  ded— naphthalene,  acenaphlhene. 
ar;l*;rarene,  fluorene,  and 
phenanthrene — Ei'A  would  have 
applied  the  volatile  override  in  the  1987 
CKIPSF  rule  to  determine  these 
poiiutants  passed  through  if  the  percent 
removal  analysis  had  not  shown  pass 
through  These  pollutants  have  overall 
volatilization  rates  exam  parable  to  the 
rates  for  which  the  override  was 
applied  For  example,  EPA  applied  the 
override  to  hexachlorobenzene, 
hexachloroethane  and 
hexadiiorobutad.ene  in  promulgating 
the  1987  guideline  (1987  DO  at  VHI- 
2"9)  These  pollutants  have  a  5  to  10 
percent  estimated  volatilization  rate  in 
■he  aeration  bas:n,  the  pre-biological 
volatilization  rates  for 
hexachlorobenzene,  hexachloroethane 
ar.d  hexachlorobutadiene  are  estimated 
to  range  from  19  to  39  percent.  59  to  66 
percent,  and  48  to  73  percent, 
respectively  (1987  DD  at  VliJ-281j. 
Similarly,  the  estimated  aeration  basin 
volatilization  rates  for  the  five 
remanded  PNAs  at  issue  range  from  10 
to  30  percent,  and  the  estimated  pre- 
biological  volatilization  rates  T:^:ie  fr-im 
12  to  82  percent  [id  J  EP.^  notes  tnat 
estimated  volatilization  rates  for 
individual  pollutants  vary  depending  on 
the  source  of  the  estimate,  and  the 
aeration  basin  volatilization  rates  that 
appear  in  the  TSD,  at  11,  Table  II-2, 
vary  from  those  presented  in  the  1987 
Development  Document  because  ihey 
are  based  on  different  technical  studies. 
TSD  Table  II-2,  however,  does  not 
account  for  pre-aeration-basin 
volatilization,  and  the  overall  estimated 
volatility  of  the  f;ve  pollutants  at  issue 
IS  comparable  to  the  estimated  volatility 
of  the  pollutants  to  which  EPA  applied 
the  volatile  ovemde  in  1987.  Because 
these  pollutants  are  chemically  more 
complex  than  phenol  and  2,4- 
dimethylpher.ol  and,  EPA  bw heves, 
therefore  less  readily  biodegradable  In 
POTWs,  and  because  much  of  the 
"removal"  of  these  pollutants  prior  to 
and  during  POTW  biological  treatment 
is  likely  the  result  of  volatilization,  ITA 
continues  to  conclude,  based  on  ;ts 
traditional  methodology,  that  these  f. ve 
pollutants  pass  through  POTAVs. 


EPA  believes  the  remaining  three 
pollutants— diethyl  phthalate,  dimethyl 
phthalate,  and  p>T« ;  e    -(ire  likely 
adsorbed  to  sludge  .;.  J^b  biological 
treatment  system.  A  compound's 
propensity  to  separate  from  the  water 
phase  and  adsoih  to  sludge  (which 
includes  the  microorganisms  that 
degrade  the  compounds)  is  predicted  by 
its  "octanol/water  partition  coefficient." 
Pyrene,  in  particular,  has  a  high 
estimated  octanoL/vrater  partition 
coefficient,  and  would  be  expected  to 
adsorb  rapidly  to  the  sludge  in  a 
biological  system  (TSD  at  11.  Table  D- 
2).  However,  pollutants  that  are  initially 
adsorbed  onto  the  sludge  may  become 
"desorbed"  (i.e.,  may  detach  from  the 
sludge)  and  pass  through  into  the 
receiving  stream  if  they  are  not  rapidly 
transferred  through  the  cell  wall  and 
biodegraded. 

The  ability  of  complex,  organic 
pollutants  such  as  phthalate  esters  and 
polynuclear  aromatics  to  remain 
absorbed  prior  to  being  converted  to 
simpler  compounds  for  transfer  through 
the  cell  wall  can  be  affected  by  many 
conditions  in  the  treatment  system, 
including  the  presence  of  other 
pollutants,  electrolj^es,  oils  and  greases 
and  other  more  highly  adsorbent 
compounds  ("Report  to  Congress  on  the 
Discharge  of  Hazardous  Wastes  to 
Publicly  Owned  Treatment  Works," 
February  1986,  (EPA/530-SW-86-004), 
p  4-5).  This  can  cause  the  pollutants  to 
desorb  prior  to  conversion  and 
biodegradation  and  pass  through  the 
POTW  to  the  receiving  water.  EPA 
beheves  this  phenomenon  explains  why 
organic  pollutants  which  are  generally 
considered  highly  adsorbable  can 
sometimes  be  foxind  at  detectable  levels 
in  the  POTW  effluent.  For  example, 
anthracene  and  phenanthrene  have  high 
estimated  octanol-water  partition 
coefficients  and  therefore  would  be 
expected  to  adsorb  rapidly  to  sludge 
(TSD  at  11,  Table  0-2),  POTW  Number 
6  from  the  50  POTW  Study  shows  an 
average  influent  concentration  of 
anthracene  and  phenanthrene  of  62.2 
ppb  and  an  average  effluent 
concentration  of  16.2  ppb,  while  POTW 
Number  52  has  a  much  higher  average 
influent  concentration  of  225.3  ppb  for 
anthracene  and  195,8  ppb  for 
phenanthrene,  both  reduced  to  not 
detected  at  10  ppb  (1987  Public  Record 
at  115910-115976).  Based  in  this  data, 
the  propensity  of  these  pollutants  to 
adsorb  to  the  sludge  does  not  appear  to 
be  a  good  indicator  of  POTW  removal 
performance.  EPA  believes  that  external 
conditions  in  a  biological  treatment 
system  can  affect  the  ability  of  a  POTW 
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to  remove  more  complex  pollutants  by 
adsorption  or  biodegradation 

The  overall  removal  data  for  the  13 
remanded  pollutants  appears  to  confinr^ 
that  octanol/water  partition  coefficient 
!S  not  a  reliable  indicator  of  pass 
through.  Phenol  has  the  lowest  octanol/ 
water  partition  coefficient  of  the  13 
pollutants  but  is  rapidly  and  virtually 
completely  removed  by  biological 
systems,  including  POTW'  systems  In 
contrast.  bis(2-ethy!hexyl)phthalate  and 
di-n-butyl  phthalate  have  among  the 
highest  octanol/water  partition 
coefficients,  but  achieved  lower  POTW 
removal  levels  (TSD  at  11.  Table  II-2). 
In  fact,  the  only  pollutants  among  the  13 
remanded  that  were  detected  in  POTW 
effluents  m  the  50  POTW  study— bis{2- 
ethylhexyljphthalate,  di-n-butvl 
phthalate  and  fiuoranthene — also  had 
the  highest  octanol'water  partition 
coefficients  cf  the  13  pollutants  (TSD  at 
11.  Table  II-2] 

In  sum,  EPA  believes  that  a 
pollutant's  estimated  biodegradation 
rate  is  the  best  theoretical  indicator  of 
whether  it  w.il  pass  through  POTW 
biological  treatment  systems.  As  a 
result,  EP.A  continues  to  conclude  that 
diethv!  phthalate,  dimethyl  phthalate, 
and  p>Tene  pass  through  based  on  its 
traditional  pass  through  methodology. 
These  pollutants  are  structurally  more 
com.plex  and  consequently  less  readily 
biodegradable  than  phenol  and  2,4- 
dimethylphenol,  and  are  therefore  more 
likely  to  pass  through  POTW  biological 
treatment  systems.  Moreover.  EPA  does 
not  have  data  demonstrating  that  these 
pollutants  are  adequately  treated  by 
POTWs. 

E  Land  Availability  ' 

C^f.^  m  comments  asserts  that  EPA 
0.  •;^es^mated  the  land  available  for  the 
construction  of  biological  treatment 
systems  in  its  survey  of  eight  indirect 
discharge  facilities  by  including  in  its 
analysis  parcels  of  non-contiguous  land 
and  land  that  is  obstructed  by  railroad 
tracks,  buildings  and  other  physical 
obstacles.  (CMA  Comments  at  39—41). 
This  is  not  true  Each  of  the  eight 
fj(  ilities  EPA  surveyed  has  sufficient 
contiguous,  unobstructed  land  for  the 


-i'.3\: 


ation  of  the  model  biological 


treat.Tien?  system  costed  by  EPA  at 
p-oposal  Furthermore,  the  available 
land  is  configured  such  that  it  can 
accommodate  the  costed  biological 
treatment  systems, 

In  the  December  1991  proposal,  the 
Agency  recognized  that  the  larger  in- 
plant  biological  treatm.ent  systems 
costed  for  compliance  with  the  B.AT 
Subpart  J  limits  and  corresponding 
pretreatment  standards  would  require 
more  land  than  the  smaller  svstems 


costed  for  the  1987  OCPSF 
promulgation  EPA  investigated  whether 
land  availability  would  be  a  constraint 
on  the  ability  of  OCPSF  plants  to  install 
m-piant  biological  treatment.  EPA's 
investigation  included  the  land 
requirem.ents  for  treatment  of  all  13  of 
the  remanded  PSES  pollutants, 
including  phenol  and  2.4- 
dimethvlphenol.  which  are  not  being 
regulated  by  today's  final  rule.  At  that 
time.  20  of  the  242  indirect  discharge 
plants  costed  for  in-plant  biological 
treatment  were  pro)et:led  to  require 
more  than  one  acre  of  land  EPA 
projected  land  requirements  for 
individual  facilities  based  on  the 
modeled  raw  waste  concentrations  for 
the  facili'.es  developed  by  the  Agency 
for  purposes  of  costing  compliance  with 
the  1987  OCPSF  guideline  The  Agency 
visited  the  eight  indirwct  discharge 
facilities  with  land  estimates  greater 
than  one  acre  in  the  three-state  area  of 
New  York,  New  Jersey,  and  Delaware 
Indirect  discharge  facilities  were 
selected  because  their  typical  location 
in  urban  areas  makes  them,  more  likely 
than  direct  dischargers  to  have  land- 
availability  constraints  EPA  believes 
the  combination  of  large  land 
requirements  and  an  urban  setting 
makes  these  eight  plants  a  "worst  case" 
sample  of  land  availability 

Five  of  the  plants  visited  had 
sufficient  land  based  on  the  land 
requirements  projected  from  their 
modeled  raw  waste  concentrations  (the 
remaining  three  had  from  78  to  96 
percent  of  the  projected  requirements). 
The  remaining  three  had  enough  land 
based  on  their  actual  reported  raw  waste 
concentrations  (the  three  plants  had 
from  1.9  times  to  3,7  times  more  th^n 
the  required  land),  EPA  generally  was 
conservative  in  projecting  raw  waste 
characteristics  in  order  to  err  on  the  side 
of  overestimating  rather  than 
underestimating  pL^nt  compliance  costs 
EPA  thus  believes  its  raw  waste 
projections  will  often  be  higher  than 
actual  loadings  (April  19,  1993 
memorandum  to  the  OCTSF  Public 
Record  "EstiraaUon  of  BAT  and  FSES 
Compliance  Costs).  Based  on  this 
assessment,  the  Agency  concluded  that 
land  availability  is  not  a  constraint  for 
installing  the  model  treatment 
technology  (56  FR  6,3904,  1991 
Supplement  to  the  DD,  p  111-33). 

The  three  plants  for  which  CMA 
asserted  the  rec:ord  shows  insufficient 
contiguous  la:id— Plants  2.57,  1853,  and 
1667— are  the  plants  for  which  EPA 
determined  that  there  is  sufficient  land 
based  on  the  plants'  reported  raw  waste 
concentrations  (56  FR  63904)  CMA 
apparently  overlooked  this  portion  of 
the  analysis  and  based  its  comments  on 


the  land  estimates  based  on  the  plants' 
projected  raw  waste  concentrations.  As 
described  in  more  detail  below,  ail  of 
the  plants  EPA  visited  have  more  than 
sufficient  contiguous  land  to  install  in- 
plant  biological  treatment  systems  to 
comply  with  the  land  requirements 
estimated  by  EPA  for  compliance  with 
the  13  remanded  pretreatment 
standards. 

Furthermore,  based  on  the  Agency's 
decision  not  to  promulgate  pretreatment 
standards  for  phenol  and  2,4- 
dimethylphenol.  the  estimated  land 
requirements  are  lower  for  six  of  the 
eight  plants  visited  than  the 
requirements  estimated  at  proposal  for 
these  plants  barnd  on  their  projected 
raw  waste  concentrations.  Two  plants 
no  longer  require  in-plant  biological 
treatm.ent  (257  and  2300),  reducing  their 
land  requirements  to  zero.  The 
estimated  land  requirements  for  four 
additional  plants  were  reduced  by  29, 
69.  75  and  74  percent  (plants  814',  1667. 
1853  and  2485.  respectively).  The 
estimated  land  requirements  for  the 
remaining  two  plants  have  not  changed 
from  the  1991  estimates. 

Addressing  the  plants  individually, 
the  commenter  states  th.'>*  'he  available 
land  claimed  by  the  Agency  for  Plant 
257  was  made  up  of  three  parcels,  that 
one  parcel  would  require  aemolishing 
two  buildings  and  that  another  parcel  is 
crisscrossed  by  railroad  tracks.  At  the 
time  of  the  site  visit,  plant  personnel 
informed  EPA  that  plans  called  for  the 
demolition  of  the  two  buildings  in 
question  and  in  fad  demolition  was 
already  underway  at  the  time  of  the  site 
visit;  the  Agency  reasonably  concluded 
that  the  land  made  available  by  the       ' 
dem^olition  of  these  two  buildings 
would  be  available,  and  notes  that  the 
pretreatment  standards  to  which  this 
plant  was  to  be  subject  do  not  become 
effective  until  three  years  after  the 
promulgation  of  today's  amendments. 
The  area  made  available  by  the 
demolition  of  these  buildings  in 
addition  to  the  contiguous,  open  area 
designa'ed  as  "A"  to  the  left  of  the 
railroad  tracks  on  the  plot  plan 
submitted  by  the  facility  will  more  than 
accom.modate  EPA's  land  requirement 
estim.ate  of  0,55  acres  for  Plant  257 
(1991  Supplement  to  the  DD,  p  111-35). 
This  land  is  contiguous  and  is  not 
intersected  by  the  railroad  tracks. 
Finally,  based  on  the  Agency's  decision 
not  to  promulgate  pretreatment 
standards  for  phenol  and  2,4- 
dimethylphenol.  Plant  257  no  longer  is 
projected  to  install  in-plant  biological 
treatment. 

The  commenter  also  claims  that 
"part"  of  one  of  the  parcels  of  land  at 
Plant  1706  is  unavailable  because  of  a 
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nearby  flare  stack  But  the  conimenter 
does  not  explam,  and  EPA  doe;;  not 
understand,  how  a  noarby  flare  ';*;:';k 
w-'vald  prevent  installation  of  a 
biological  treatment  system  Nor  did  it 
indicate  how  much  of  the  four-acre 
parcel  in  question  it  considered  to  be 
unavailable,  and  EPA  has  no  basis  to 
conclude  that  the  presence  of  a  nearby 
flare  stark  renders  unavailable  the  1.8 
acres  estimated  as  necessary  for  plant 
1706  to  install  the  costed  biological 
treatment  system 

The  commenter  a:su  states  that  the 
Agency  unrealistically  utilized  two 
parcels  of  land  (1  acre  and  0.2  acres)  to 
meet  the  estimated  land  requirement  of 

1  25  acres  for  Plant  1667  (CMA 
Comment  at  41).  In  addition  to  stating 
that  the  two  parcels  of  land  are  not 
contiguous,  the  commenter  states  that 
the  0.2  acre  parcel  contains  a  2  story 
brick  building  and  the  1  acre  parcel  has 
a  railroad  track  running  through  it. 
Again,  the  commenter  has  overlooked 
portions  of  the  Agency's  analyses 
contained  in  its  Record.  Even  if  the 
railroad  track  bisected  the  1  acre  parcel, 
the  Agency  s  revised  land  estimate  of 
0.38  acres  based  on  the  faciUty's 
reported  raw  waste  concentration  (1991 
Supplement  to  the  DD,  p  111-35)  could 
still  be  accommodated  by  either  one  of 
the  two  0  5  acre  parcels.  Moreover,  the 
Agency's  Record  clearly  states  that  the 

2  storv  brick  building  was  confirmed  as 
not  in  use  and  available  (1991  Proposal 
Record,  dROI 236). 

In  a  related  argument,  the  commenter 
argues  that  EPA  has  included  land  in  its 
analysis  that  is  unavailable  because  of 
contamination  and  related  factors.  EPA 
disagrees  with  CMA's  analysis  of  the 
record,  as  explained  below 

The  commenter  states  that  personnel 
from  Plant  2756  informed  EPA  that  the 
availability  of  its  land  depended  on 
getting  clearance  from  the  state  agency 
bt'Cause  contamination  was  suspected. 
However,  the  plant  provided  no 
information  during  EPA's  site  visit  or  in 
comments  regarding  the  likelihood, 
nature  or  extent  of  the  suspected 
contamination,  the  procedures  involved 
in  obtaining  clearance  from  the  state,  or 
the  extent  to  which  the  contamination 
michf  preclude  the  installation  of  a 
h,o!og!CHl  treatment  system  to  comply 
with  today's  regulations  within  the 
three  years  allotted.  The  Agency  has 
conservatively  estimated  that  32  percent 
of  the  facility's  unused  land  (equal  to 
the  1  61  acres  required)  will  be  available 
to  accommodate  the  installation  of  in- 
plant  biological  treatment 

The  commenter  also  states  that 
"•   *    *  Four  of  the  ei^ht  acres  identified 
for  Plant  1853  were  under  investigation 
for  possible  contamination.  EPA  was 


told  by  plant  personnel  that  the 
availability  of  the  land  was  dependent 
on  the  results  of  the  investigation 
*   *   •  '  (CMA  Comment  at  41). 
However,  the  Agency's  Record  shows 
that  the  unccntaminated  4-acre  parcel  at 
the  site  will  accommodate  EPA's 
estimated  land  requirement  of  2.16 
acres,  based  on  reported  raw  waste 
concentrations,  for  Plant  1853  (1991 
Supplement  t     ht  PD,  p  III-35).  In 
addition,  EPA  ha?  .  .sufficient 
information  regarding  the  "possible" 
contamination  to  evaluate  its  effect  on 
compliance  with  today's  amendments. 

The  commenter  states  that  plant 
personnel  informed  EPA  that  of  the  130 
acre  site  for  Plant  2485,  some 
unspecified  portion  of  the  plant  site  was 
under  investigation  for  contamination 
and  3D  percent  of  the  site  was 
considered  fresh  water  wetlands.  Since 
30  percent  of  the  total  plant  site  totals 
39  acres  and  since  no  accurate  estimate 
of  the  extent  of  the  contamination  at  the 
130  acre  plant  site  could  be  made  by 
plant  personnel,  the  Agency  has 
conservatively  estimated  the  amoimt  of 
land  available  at  20  acres  or  about  15 
percent  of  the  total  plant  site,  which  is 
more  than  adequate  for  the  6.64  acres 
projected  to  be  required  at  proposal. 
EPA  also  notes  that  no  comments  have 
been  received  to  date  regarding  the 
results  of  the  site  investigation  of 
potential  contamination  which  was 
scheduled  for  completion  in  1991. 
Finally,  based  on  tne  Agency's  decision 
not  to  promulgate  pretreatment 
standards  for  phenol  and  2,4- 
dimethylphenol.  the  land  requirements 
for  Plant  2485  have  been  reduced  from 
6.64  acres  to  1.68  acres. 

The  commenter  also  states  that  plant 
personnel  at  Plant  814  informed  EPA 
that  11  of  the  13  acres  EPA  included  in 
its  available  area  was  under 
investigation  for  possible 
contamination.  Subsequent 
correspondence  from  Plant  814 
confirmed  the  presence  of 
contamination  but  did  not  detail  the 
extent  of  the  contamination,  only  that 
remediation  would  be  necessary  and 
"*  •  *  a  large  portion  of  these  areas 
will  not  be  available  for  future 
construction  other  than  that  related  to 
remediation  *  *  •"  (1991  Proposal 
Record,  p  R01210).  However,  even 
according  to  the  plant's  information,  2.3 
acres  of  land  are  not  under  investigation 
for  contamination.  Although  this  land  is 
comprised  of  two  separate  parcels,  the 
larger  of  the  two  alone  is  sufficient  to 
install  the  costed  biological  treatment 
system.  Based  on  the  Agency's  decision 
not  to  promulgate  pretreatment 
standards  for  phenol  and  2,4- 
dimethylphenol,  this  plant  only  requires 


1.55  acres  of  land  to  install  the  Agency's 
current  recommended  treatment  system. 
Subtracting  the  smaller  of  the  two 
available  parcels  (designated  as  area  "J" 
on  the  facility  plot  plan,  estimated  at  O.S 
acres)  from  the  2.3  acre  total, 
approximately  1.8  contiguous, 
uncontaminated  acres  remain  available, 
which  will  accommodate  the  current 
land  requirement  (1991  Proposal 
Record,  p  R01243).  Moreover,  only  14 
percent  of  the  11  contaminated  acres 
would  be  required  to  install  the  enUre 
treatment  system,  not  counting  any  of 
the  2.3  acres  which  the  commenter 
admits  is  available.  The  information  that 
"a  large  portion"  of  the  11  acres  is 
unavailable  does  not  provide  a  basis  to 
conclude  that  the  facility  could  not 
install  a  biological  treatment  system  to 
comply  with  the  promulgated 
pretreatment  standards  within  three 
years. 

Overall,  EPA  reasonably  concluded 
that  each  of  the  plants  visited  should 
have  sufficient  contiguous, 
unobstructed,  uncontaminated  land  to 
install  the  costed  biological  treatment 
systems.  In  addition,  even  if  EPA's 
analysis  indicated  a  lack  of  contiguous, 
available  land,  this  would  not 
necessarily  preclude  installation  of  the 
costed  biological  treatment  systems. 
Individual  pieces  of  a  plant's  treatment 
system,  including  separate  aeration 
basins,  can  be  physically  located  on 
non-contiguous  parcels,  or  on  di^erent 
portions  of  a  single  parcel.  In  the  OCPSF 
industry,  plant  manufacturing  and/or 
treatment  areas  are  sometimes 
segmented  or  separated  by  such  things 
as  utility  roads,  railroad  tracks,  canals, 
parking  lots,  warehouses,  or  other 
unrelated  parcels  of  land.  EPA  cannot 
perform  a  detailed  evaluation,  in  a 
national  guideline,  of  how  individual 
facilities  in  the  industry  can  best 
comply  with  the  promulgated 
limitations  and  standards.  Especially 
with  considerations  as  inherently  plant- 
specific  as  land  availability  and 
potential  contamination  and 
remediation  requirements,  EPA  can  only 
assess  whether,  for  the  industry  as  a 
whole,  sufficient  land  should  be 
available  to  comply  with  the 
requirements  of  the  guideline.  EPA  has 
performed  such  an  assessment  and  has 
concluded  that  land  availability  will  not 
be  a  constraint  on  compliance  with 
today's  limitations  and  standards,  To 
the  extent  that  an  individual  plant 
determines,  afler  making  a  good  faith 
effort  to  use  the  land  available  to  it,  that 
it  is  unable  to  comply  with  the 
requirements  of  today's  rule,  the  plant 
may  apply  for  an  FDF  variance. 
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F  Guidance  for  Laboratory  Analysis  of 
CoTTiplex  Matrices 

Several  commenters  stated  that  they 
were  unable  to  measure  some  of  the 
regulated  pcilutants  in  OCPSF 
wastewater  at  the  concentrations 
required  by  the  regulation  due  to  matrix 
interferences,  i.e.,  that  the  composition 
of  wastewater  samples  complicates 
measurement  of  OCPSF-regulated 
pollutants  at  the  low  levels  required  to 
show  compliance  with  the  rule.  They 
suggested  that  EPA  provide  notice  that 
relief  is  available  to  the  regulated 
community  under  this  regulation  when 
a  permittee  is  unable  to  measure 
pollutants  due  to  matrix  problems. 

At  the  time  of  promulgation  of  the 
OCPSF  guideline  m  1987,  EPA  found 
that  for  well-designed,  well-operated 
treatment  systems,  matrix  interferences 
should  not  present  a  problem.  The 
limitations  were  based  upon  data  that 
demonstrated  that  the  pollutants  have 
been  and  thus  can  be  measured  at  the 
regulatory  levels  (52  FR  42563).  EPA's 
determination  that  the  regulated 
pollutants  could  be  measured  at  the 
compliance  levels  was  upheld  bv  the 
Fifth  Circuit  {CMA  v.  EPA.  870  F.2d  at 
231). 

Since  promulgation  of  the  OCPSF 
guideline,  the  AnaKtical  Methods  Staff 
of  the  Engineenng  and  .\nalysis 
Division  has  been  assisting  EPA  Regions 
and  States  m  evaluating  claims  of 
matrix  interferences  and  other  analytical 
difficulties  associated  with  OCPSF 
compliance  monitoring  Since  1990,  the 
Analytical  Methods  Staff  has  issued  a 
scries  of  draft  reports  that  provide 
guidance  to  control  authorities  and 
laboratones  for  accommodating  matrix- 
related  problems  that  complicate 
laboratory  measurements  of  the  analytes 
of  interest.  These  documents  have  been 
updated  and  expanded  in  one  final 
publication,  the  .May  1993  "Guidance 
on  Evaluation,  Resolution,  and 
Documentation  of  Anal>1ical  Problems 
Associated  with  Compliance 
Monitoring,""  (EPA  821-B-93-001)  that 
is  available  from,^.  William  A. 
Telliard,  Chief.  Analytical  Methods 
Staff.  Engineering  and  Analysis  Division 
(VVH-552),  USEPA,  Washington,  DC 
20460.  The  document  includes:  (1)  A 
checkhst  of  laboratory  data  required  to 
support  a  claim  that  a  permittee  was 
unable  to  measure  pollutants  due  to 
matrix  problems,  (2)  guidance  for 
analysts  attempting  to  identify  and 
quantify  pollutants  in  wastewaters 
discharged  from  plants  manufacturing 
OCPSF  products,  (3)  cost  estimates  for 
resolving  matrix  interferences,  (4! 
guidance  for  reviewing  data  from  the 
analysis  of  organic  compounds  using 


EPA  600/1600  series  analytical 
methods,  (5)  case  histories  of  data 
submitted  for  claims  of  matrix 
interferences  under  the  OCPSF  rule,  and 
(6)  guidance  on  contracting  for 
analytical  services. 

The  Agency's  past  experience  is  that 
nearly  all  matrix  interference  problems 
can  be  resolved  when  industries  and 
their  laboratories  apply  the  philosophy 
and  techniques  suggested  in  the  draft 
documents.  Based  on  this  experience, 
EPA  does  not  believe  matrix 
interferences  will  present  a  problem  in 
demonstrating  compliance  with  the 
OCPSF  guideline. 

Finally,  EPA  notes  that  this  guidance 
regarding  matrix  interference  is  beyond 
the  scope  of  the  Fiflh  Circuit  s  remand 
and  today's  rule.  As  stated  above,  the 
Fifth  Qrcuit  upheld  EPA's 
determination  that  the  OCPSF-regulated 
pollutants  can  be  measured  at  the 
compliance  levels,  and  no  issues 
relating  to  measurement  were 
remanded.  The  above  discussion  is 
guidance  only,  and  it  relates  only  to 
implementation  and  enforcement  issues; 
it  does  not  provide  a  basis  to  challenge 
today's  amendment. 

G.  Guidance  for  the  Appropriate  Flow 
Basis  for  Converting  Concentrations  Into 
Mass-Based  Limitations  and  Standards 

The  Passaic  Valley  Sewerage 
Commissioners,  referring  to  supporting 
correspondence  from  the  State  of  New 
Jersey,  complained  about  connicting 
guidance  and  differing  interpretations  of 
the  appropriate  flow  basis  for 
calculating  the  mass-based  permit 
limits.  They  requested  that  the  Agency 
clarify  its  guidance  for  (1)  determining 
the  appropriate  flow  basis  for 
establishing  the  permit  limitations  and 
standards  as  well  as  (2)  the  appropriate 
flow  basis  for  converting  compliance 
monitoring  concentration  data  into 
mass-based  figures. 

Regarding  the  first  issue — ^the 
appropriate  flow  basis  for  establishing 
permit  limits — the  promulgated  OCPSF 
effluent  limitations  guidelines  and 
standards  listed  in  40  CFR  414  are 
concentration-based  and  thus  do  not 
regulate  flow.  As  required  by  the 
regulation,  the  permitting  or  control 
authority  must  multiply  a  reasonable 
estimate  of  a  plant's  regulated  process 
wastewater  discharge  by  the 
concentration  limitations  to  develop 
mass  limitations  for  earii  NPDES  or 
Industrial  user  permit. 

The  appropriate  process  wastewater 
flow  to  be  used  must  be  determined  by 
the  permitting  or  control  authority  on  a 
case-by-case  basis  using  current 
information  provided  by  the  applicant 
and  other  available  data.  EPA  strongly 


ur^es  the  permit  wTiter  or  control 
auihority  to  develop  an  appropriate 
process  wastewater  flow  for  u.>e  in 
computii'.g  tlie  m.iss  effluent  or  inte.Tial 
plant  limitations  based  on  v,'ater 
conservation  practices.  The  factors  that 
should  be  considered  in  developing  the 
appropriate  process  wastewater  flow 
include:  review  of  the  compor.eni  flows 
to  ensure  that  the  claimed  fiows  are,  in 
fact,  process  wastewater  flows  as 
defined  by  tlie  regulation;  review  of 
plant  operations  to  ensure  that  sound 
water  conservelion  practices  are  being 
followed  (axamples  include 
minimization  of  process  water  uses; 
ca.stading  or  countercurrent  washes  or 
-rinses,  where  possible;  reuse  or  recycle 
of  intermediate  process  waters  or  treated 
wastewaters  at  the  process  area  and  in 
wastewater  tre'itment  operations  (e.g., 
pump  seals,  and  equipment  and  area 
washdowns));  and  review  of  barometric 
condenser  use  at  the  process  level 
(barometric  condensers  often  generate 
relatively  large  volumes  of  slightly 
contaminated  wastewater,  replacement 
of  barometric  condensers  with  surface 
condensers  can  reduce  wastewater 
volumes  significantly  and  result  in 
collection  of  condensates  that  may  be 
returned  to  the  process)  (1987  DD,  p 
LX-9-10) 

Assuming  proper  water  conservation 
is  being  practiced,  the  1987  OCPSF 
Development  Document  accurately 
advises  the  control  authority  to  "use  the 
plant's  annual  average  process 
wa.stsvvater  flow  to  convert  the 
concent.'-ation-based  limitations  into 
mass-based  limitations"  [id.  at  p  IX-10). 
To  clar.fy,  the  annual  average  flow  is 
defined  as  the  average  of  daily  Pow 
meaaurements  calculated  over  at  least  a 
year.  These  average  flows  could  be 
based  on  a  single  year's  data,  however, 
if  available,  m.ultipie  years'  data  are 
preferable  to  obtain  a  representation  of 
annual-average  flow.  The  regulated 
OCPSF  process  wastewater  Hows,  as 
defined  by  40  CFR  401.1  l(q),  are  the 
process  waste  streams  that  are  subject  tn 
40  CFR  Pari  414. 

Based  on  current  guidance  issued  by 
the  Office  of  Water  Enforcement  and 
Compliance,  the  permitting  or  control 
authority  is  advised  to  establish,  for 
each  direct  or  indirect  point  source 
disc  harge.  a  single  estimate  of  the 
regulated  long-term  average  of  daily 
flow  measurements  based  on  three  to 
five  years  of  facility  data.  In  the  event 
that  no  historical  or  actual  process 
wastewater  flow  data  exists,  such  as  for 
a  new  source,  the  permitting  or  control 
authority  is  advised  to  establish  a 
reasonable  estimate  of  the  facility's 
projected  flow.  Historical  or  projected 
daily  maximum,  weekly  maximum,  or 
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monthly  maximum  flows  and  design- 
based  or  plant-capacity-based  flows  are 
nnt  recommended  as  appropriate  hfTics 
for  determining  a  facility's  repjiated 
long-term  or  annual  average  of  daily 
flow  measurements  and  corresponding 
mass  limits.  The  permitting  or  control 
authority  is  advised  to  e,stabli5;h  a  flow 
rate  that  is  expected  to  be  representative 
during  the  entire  term  of  the  permit  or 
olher  individual  control  mecnanism.  If 
a  plant  is  planning  for  significant 
changes  m  production  during  the 
effective  period  of  the  permit,  the 
permitting  or  control  authority  may 
consider  establishing  multiple  tiers  of 
limitations  as  a  function  of  the 
significant,  projected  changes  in 
production.  In  addition,  or  in  the 
alternative,  a  permit  may  be  modified 
during  its  term,  either  at  the  request  of 
the  permittee  (or  another  interested 
party)  or  on  EPA's  initiative,  to  increase 
or  decrease  the  flow  basis  in  response  to 
a  significant  change  in  production  (40 
CFR  124.5, 122.62).  A  change  in 
production  could  be  an  "alteration"  of 
the  permitted  activity  or  "new 
information"  that  would  provide  the 
basis  for  a  permit  modification  (40  CFR 
122.62(a)(1),  (2)1. 

Guidance  for  determining  appropriate 
process  wastewater  flow  is  presented  in 
several  documents  published  by  the 
EPA  Office  of  Wastewater  Enforcement 
and  Compliance.  Washington,  DC: 
"Guidance  Manual  for  the  Use  of 
Product  ion -Based  Pretreatment 
Standards  and  the  Combined 
Wastestream  Formula,"  1585  (NTIS 
Order  No.  PB92-1 14438)  and  "Training 
Manual  for  NTDES  Permit  Writers,  1993 
(EPA  833-B-93-O03:i 

Confusion  as  to  the  recommended 
basis  for  determining  apprcpriate 
pro<:ess  wastewater  flow  has  arisen,  , 
however,  due  to  several  OCPSF 
guidance  m.emoranda  that  present 
guidance  that  is  in  conflict  with  the 
guidance  presented  in  the  OCP.'^F 
preamble  and  the  above-mentioned 
guidance  documents.  Specifically,  two 
EIPA  guidance  memoranda  recommend, 
as  a  basis  for  establishing  long-term 
average  flow,  that  the  permit  v^Titer  or 
control  authority  use  "the  higliest 
monthly  average  flow  during  the  past 
twelve  (12)  months  or  the  highest  yearly 
mean  of  the  twelve  monthly  average 
flows  during  the  past  five  (5)  years," 
These  incorrect  examples  were  listed  m 
the  February  16,  1989  memorandum  to 
Regional  Water  Management  Division 
Directors  and  NPDES  Authorized  State 
Directors  from  James  R.  Elder.  Director 
Office  of  Water  Enforcement  and 
Permits,  entitled  "NPDES  Permitting 
Strategy  for  CXZPSF  Direct  Ehschargers" 
(pp.  29,  40,  &  44).  and  in  the  October  12, 


1988  memorandum  to  Regional  Water 
Management  Division  Directors  and 
NPDES  State  Directors  from  Mr.  Elder 
entitled  "Q^aestions  and  Answers 
Regarding  the  OCi'SF  EfOuent 
Limitations  Guidelines"  (p.  4),  This 
guidance  establishes  an  inappropriate 
basis  for  detennining  permit  Umits 
because  the  promiilgated  OCPSF 
maximum  daily  and  maximum  monthly 
average  limitations  were  derived  by 
multiplying  the  long-term  average 
performance  level  of  well-designed, 
well-operated  treatment  systems  by  the 
respective  variability  factors  for  the 
treatment  system.  The  variability  factors 
already  include,  among  other 
components,  the  variability  associated 
with  day-to-day  and  month-to-month 
production  and  flow  variations.  As  a 
result,  the  OCPSF  limits  and  standards 
are,  in  general,  considerably  less 
stringent  than  the  long-term  averages 
achieved  by  the  plants  on  which  the 
limits  and  standards  were  based,  and 
plants  that  design  their  operations  and 
treatment  systems  to  achieve  the  long- 
term  averages  for  individual  pollutants 
should  be  able  to  achieve  the  OCPSF 
Umits  and  standards  even  during  high- 
fiow  days  and  months.  The  data  from 
any  given  day  or  month  may  not  be 
representative  of  the  plant's  annual  or 
long-term  flow.  Use  of  the  highest 
montiily  mean  to  set  permit  limits 
would  "double  count"  the  effect  of  flow 
variability,  since  the  potential  for  high 
flow  periods  is  already  accounted  for  in 
the  promulgated  limits  and  standards. 
The  approach  presented  in  the  two 
memoranda  firom  Mr.  Elder  results  in  an 
overly  generous  permit  limit.  Therefore, 
the  time  period  of  the  measure  of 
production  or  tlow  should  correspond 
to  the  time  p)eriod  used  to  derive  the 
promulgated  limitations,  which  is  an 
annual  average  or  long-term  average 
measure. 

Regarding  the  second  issue — the 
correct  fiow  basis  for  determining 
compliance — the  .^gencT  intends  that 
compliance  with  the  OCPSF  standards 
should  be  evaluated  based  on  the  actual 
total  applicable  OCJ'SF-regulated  flow 
discharged  during  the  period  for 
collecting  the  effluent  sample,  typically 
24  hours.  The  cumulative  24-hour  flow 
corresponding  to  the  day  on  which 
sampling  is  performed,  when  combined 
with  concentration  data  from  24-hour 
sampling,  gives  the  best  indication  of 
the  actual  mass  of  pollutants  discharged 
on  a  given  day.  The  OCPSF  mass-based 
permit  limits  are  calculated  using  the 
regulated  long-tenn  or  annual  average  of 
daily  flow  measurements,  adjusted 
downward  as  appropriate  based  on 
potential  for  flow  reduction,  as 


discussed  above  The  limits  in  40  CFR 
part  414  are  expressed  as  maximum  for 
any  one  day  and  maximum  for  monthly 
average  values.  Since  the  Umits  in  the 
permits  are  mass-based,  the  compUance 
data  must  also  be  mass-based.  A  daily 
mass  value  is  defined  as  the  total  mass 
discharged  over  a  24-hour  period 
(unless  the  operating  day  is  less  than  24 
hovirs).  Similarly,  the  monthly  average 
is  derived  from  averaging  the  available 
daily  mass  values  in  each  calendar 
month.  Compliance  with  the  mass-based 
Umits  should  be  based  on  the  actual 
total  appUcable  OCPSF-regulated  flow 
discharged  on  the  day  of  sampling,  not 
on  the  long-term  average  flow  rate  that 
provided  the  basis  for  establishing  the 
permit  limitations  and  standards. 

Therefore,  to  determine  compliance 
for  OCPSF  facilities,  the  measured 
concentration  of  the  pollutant  in 
question  in  the  effluent  sample  should 
be  multipUed  by  the  total  applicable 
OCPSF-regulated  flow  during  the 
effluent  sampling  period.  For  example, 
if  analytical  data  from  a  24-hour  sample 
period  for  a  particular  plant 
demonstrates  a  pollutant  concentration 
of  0.055  mg/1,  and  the  measured  process 
wastewater  flow  for  the  same  24-hour 
period  is  0.600  million  gallons,  then  the 
plant's  reported  mass  compUance  value 
for  that  day  is  0.275  pounds  of  the 
pollutant. 

EPA  notes  that  this  guidance 
regarding  the  proper  flow  basis  is 
beyond  the  scope  of  the  Fifth  Circuit's 
remand  and  today's  rule.  This  guidance 
simply  addresses  conflicts  in  existing 
guidance  and  reaffirms  that  the 
contemporaneous  guidance  presented  in 
the  1987  OCPSF  Development 
Document  correctly  reflects  EPA's 
judgment  regarding  appropriate 
implementation  of  the  OCPSF  guideline. 
The  above  discussion  is  guidance  only, 
and  it  relates  only  to  implementation 
and  enforcement  issues;  it  does  not 
provide  a  basis  to  challenge  today's 
amendments. 

DC.  Executivp  (,/rdr:r  1.2  291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
analyses  of  major  regulations.  Major 
rules  are  those  which  impose  a  cost  on 
the  economy  of  $100  miUion  or  more 
annually  or  have  certain  other  economic 
impacts.  This  action  is  not  a  major  rule 
because  the  estimated  cost  of  today's 
rule  is  $78  milUon  annually.  This  figure 
differs  from  the  $61  milUon  cost 
presented  in  the  December  6, 1991 
proposal  because:  (1)  The  costs  reflect 
the  shift  in  discharge  status  for  14  plants 
that  were  direct  discharge  facilities  in 
1987  but  now  discharge  to  POTWs;  (2) 
the  costs  reflect  the  revised  projection 
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thdt  47  direct  dL.schar^e  faaliUes  are 
subiect  to  the  Subpart  J  BAT  limitations 
rather  than  the  23  facilities  estimated  in 
108",  (3)  the  costs  ass.x;iated  with 
con'.plidnce  with  the  prvitreatmer.t 
standards  for  phenol  and  2,4- 
dim.ethyipheiiol  have  been  eliminaled 
smo'  EJ'A  IS  not  promuigating 
pretreatment  standards  for  these 
p'l^il'itants,  (4)  the  cost  is  expressed  in 
1992  dollars  rather  than  1986  dollars  as 
was  done  at  proposal,  because  EPA  has 
concluded  that  this  approach  more 
accurately  reflects  the  cost  of  today's 
rule;  and  (51  the  cost  presented  today 
reflects  the  total  projected  cost  of  the 
model  in-plant  biological  treatment 
systems  that  provide  the  technology 
basis  for  the  promulgated  limits  and 
standards,  rather  than  simply  the 
incremental  cost  of  today's  rule  over  the 
cost  of  the  1987  OCPSF  guideline.  This 
last  point  is  explained  further  in 
response  to  the  comments  of  Allied- 
Signal,  Inc.  Today's  rule  meets  none  of 
the  criteria  of  a  major  rule  as  set  forth 
in  section  1(b)  of  the  Executive  Order. 
This  rule  was  submitted  to  the  Office  of 
Management  and  Budget  for  r?vi«?'.v 

X  Regulatory  Flexibility  .Vnalysis 

The  Rt^ulator>'  Flexibility  Act.  5 
I'  S  C  BOi  et  seq  .  requires  EPA  and 
other  agencies  to  prepare  a  final 
regulatory  flexibility  analysis  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
enuties.  As  noted  in  Section  V.E..  the 
regulatory  flexibility  analysis  for  today's 
final  rule,  as  in  the  1987  final  rule. 
examined  whether  small  plants,  as 
defined  by  a  plant  production  threshold 
of  5  million  pounds,  are 
d.sproportionately  afferti>d  by  ;h" 
Tvn-^la-.ijn.  The  Agency  s  assessment 
cnmJudes  that  no  change  in  the  small 
plant  analysis  findings  is  nc-rRssarv. 
That  IS  to  say,  the  raguJatior.  cor'.nues 
to  set  BAT  equal  to  BPT  for  plants  with 
production  less  than  or  equa.  to  5 
million  pounds  of  OCPSF  products  per 
year,  and  makes  no  special  provision  for 
small  plants  complying  with  PSES 
standards. 

XI.  Paperwork  Reduction  .\ct 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  US  C.  3S00 
et  seq.,  EPA  must  subm.it  a  copy  of  an  v 
ruie  that  contains  a  coiiection-of- 
information  requirement  to  the  Director 
of  the  Office  of  Management  and  Bud.;et 
for  revnew  and  approval.  This  rule 
contains  no  additional  information 
collection  requirements  beyond  those 
already  required  by  40  CFR  part  403  and 
40  CFR  part  122.  and  therefore  the 
review  requirement  of  the  Paperwork 
Reduction  Act  is  not  apphcabie. 


List  of  Subjects  in  40  CFR  Pari  414 

Organic  chemicals  manufacturing. 
Plastics  manufacturing,  Synthetic  fibers 
manufacturing,  Water  pollution  control, 
Water  treatment  and  disposal. 

Dated:  May  28. 1993. 
C«rol  M.  Brvwnar. 

Administrator. 

For  the  reasons  sat  out  in  the 
preamble.  40  CFR  part  414  is  am.endod 
as  set  forth  below: 

PART  414— ORGANIC  CHEWICALS. 

PLASTICS,  AND  SYNTHETIC  FIBERS 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304.  306.  307.  and 
5C1.  Public  Law  92-500.  86  Stat.  816,  Public 
Law  95-217,  91  Stat.  158.  Public  Uw  lOO- 
4. 101  Stat.  7  (33  U.S.C  1311. 1314.  1316. 
1317.  and  1361). 

2.  Sections  414.25.  414.35.  414.45. 

414.55.  414.65.  414.75.  and  414.85 
(including  the  tables)  are  revised  to  read 
as  follows: 

f  «'4.  ?r%ir*»lr\*r\  itanda.'ds  fof 

exia'Jng  •ourc««  [PSF-Si, 

Except  as  provided  in  40  CFR  403.7 
and  403. 13^  any  existing  soiuxie  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  discharges  in 
accordance  with  §414.111. 

3.  Sections  414.26.  414.36.  414.46. 

414.56.  414.66.  414.76,  and  414  86  are 
revised  to  read  as  follows: 

§414. P'ttrtatr-^nt  standards  for  n«w 

•oure««(PSNSj 

Except  as  provided  in  40  CFR  403.7 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  discharges  in  accordance  with 
§414.111. 

4.  In  §414.91.  paragraphs  (b)(1)  and 
(b)(2)  are  removed  and  the  second 
sentence  of  the  introductory  text  of 
paragraph  (b),  the  flush  paragrpph  of 
paragraph  (b).  and  the  table  are  .-^vised 
and  combined  to  form  one  paragraph  to 
read  as  follows: 

1414  91     Toxic  potlutant  tfAuent 
limitation*  tnd  standards  for  direct 
dl*ch«rg«  po4nt  tourcM  that  UM  and-ot- 
pip«  biological  tr««trn«nt 
•  .  »  .  . 

(b)  "    *    •  The  raetai -bearing  waste 
streams  and  <:yanide-beanng  waste 
streams  are  defined  as  those  waste 
strea.m.s  listed  m  Appendix  A  of  this 
part,  plus  any  additional  OCPSF  process 
wastewater  streams  identified  by  the 


permitting  authority  on  a  case-by-case 
basis  as  metal  or  cyanide  bearing  based 
upon  a  determination  that  such  streams 

contain  sii^nificant  amounts  of  tlie 
pollutants  identified  above.  Any  such 
streams  designated  as  metal  or  cyanide 
bearing  m.u.st  be  treated  independently 
of  other  metal  or  cyanide  bearing  waste 
streams  unless  the  permitting  authority 
determines  that  the  combination  of  such 
stre-ims,  prior  to  treatment,  with  the 
.Appendix  A  waste  streams  wiii  result  in 
substantial  reduction  of  these 
pollutants.  This  detennination  must  be 
based  upon  a  review  of  relevant 
engineering,  production,  and  sampling 
and  analysis  information 


Effluent  ctia^actens- 
tics 


E^uflnt  lin^tations 
BAT  and  NSPS ' 


Ace^ap^t^e^e  

A:9naphthylene 

A.;r/',-Dnitrle    , 

Artr  racene  

Benzene  , 

Bsnzc;a)ant^rac9^e 
3  4- 

Benzofluofaiitfiene 
3ei70(K)flLioranthen« 

Benzoia^p/rene  

BiS(2-ethy1hexyl) 

phthaiate 

Carton  Tetrac^tefKle 

ChJofGbenzeoe  

C^o'oetn.ane 

C-^icroform  

2Chiorop^ool  

Cfir/sane  

Di-f  -t^utyi  p^tt",alate  .. 
1 .2-D'cniorocGniane 
1 ,3-Oicti(oroben2ene 
1,4-DlC^lorobenzene 
1 ,1-D«ctitofoethane 

1  2-Dicriloroetftane 
1.1-  D'Ct>^oroet^y1ene 
l,2-tran8- 

DichioTjetnyiene  ... 
2,4-DicMofophenol  ... 
1 .2-DictiK)ropropar>e  . 
1.3- 

DicMoropropylene 

Dititr,/  p'^thalate  

2,4-Oin€tt>vlDhefX)l  . 
Dinnettiyl  pht^vaJate  ... 
4,6-Dlnltro-o-cresoi 

2  4-Onitrophanol  

2.4Dinitroto(uene  

2,6-DinJtrotoiL»©ne  

Etriylt56n2ene 

Fiuoranthene  

FlLKxena  „.. 

Hexachlorobenzena  , 
Hexactilorobutadiena 
Hexachlofoethana  .... 

Methyl  Chtortde  „ 

Methytena  CNorlda  .. 

Naphlhatene „„ 

Nitrob«ruan« 


MaximijfT 
for  a-iy 
one  day 


59 

59 
242 

59 
136 

59 

61 
59 
6' 


Max!.-num 

for  for 

any 

rrontfily 

average 


22 
22 
96 
22 
37 
22 

23 

22 
23 


279 

103 

38 

18 

28 

15 

268 

104 

46 

21 

98 

31 

59 

22 

57 

27 

163 

77 

44 

31 

28 

15 

59 

22 

211 

68 

25 

16 

54 

21 

112 

39 

230 

153 

44 

29 

203 

81 

36 

18 

47 

19 

277 

78 

123 

71 

285 

113 

641 

255 

106 

32 

68 

25 

59 

22 

28 

15 

49 

20 

54 

21 

190 

86 

88 

40 

59 

22 

68 

27 
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Effluent  Umttaboos 

BAT  and  NSPS ' 

t*fnj©nt  cha'actens- 

Maxlmijm 

t)C8 

MaxJmiifn 

fO(  »Of 

«cx  anv 

any 
mcxmty 

or»«  (My 

average 

2-NttTophend  

63 

41 

4-N>!ro(y>»no'  

124 
59 

■^2 

p^enanthrane  ...._ 

22 

f-^iefTO*  

26 

16 

Pygne    „^ 

6;' 

56 

2b 

^6tTach(0'-c»«!t'y«ef>e  » 

22 

'oJuen«    „ 

80 

2.770 

25 

"\Vi,  Chroc-Mum 

T ,  V,  C 

''jta?  Gopt>«f  

3  380 

1  <i5C 

^o'a;  Cyans 36  

1  200 

42C 

'o'uji  Lead    

59C: 

3?C 

'~tai  NKikei  

3  38C 

1 .69C 

'  itai  Zinc'  

2,6^0 
1  40 

1  '"S": 

*,2,4- 

6S 

1,1,1•"'^c^>40'|'J«t^ane 

SA 

21 

1 . 1 ,2  -  T -ic  Woroetfiane 

S4 

21 

Trichioroetn'/ane  

54 

21 

1M 

V'"y-'  ChiOfKJe  

268 

'  Ai;  'jriits  a'B  micrDg'^n.s  per  liter 
'Total  Zioc  fcx  Rayon  Ftbef  Manufactjrs 
fra'  uses  the  viscose  process  and  ActjHic 
f^oer  ManutactjrB  that  uses  the  zinc  c^tonOe/ 
s;>,'ent  proce&s  is  6,756  ^.^  and  3.325  >ij* 
';;r  maximum  tcx  any  one  day  and  fnax'nxim 
':x  rrxx>tri(¥  average,  respectvetv 

5.  In.  §414.101.  pRTRgraphs  (hUD  ana 
(b)(2)  are  removed  and  *be  second 


ory  tnxt  of 


sentence  of  the  m^-'Mi 
paragraph  Td),  the  fr-sh  para^^ 
paragraph  (b),  and  the  table  are  reviseJ 
and  combined  to  form  one  paragraph  to 
reed  as  follows: 

§414.101     Toiic  pollu*.»nl  effluent 
Hmiiatiana  and  standarcts  for  dkact 
d'scharge  point  aourr«a  that  do  not  um 
end-oJ-pipe  tXoloflical  treatment 


(b)- 


'  The  mehil-'r»'ur:ni;  wast 


streams  and  cyanide-bearing  wnste 
streams  are  defined  es  those  waste 
streanis  ihsted  in  Append. x  A  of  this 
part,  plus  any  additional  CX^'SF  pro(  e.ss 
wastewater  streams  identified  by  the 
permitting  authority  on  a  case-by-case 
basis  as  metal  or  cyanide  bearing  based 
upon  a  determination  that  such  streams 
contain  significant  amounts  of  the 
pollutants  identified  alxive.  Any  such 
streams  designated  as  metal  or  cyanide 
bearing  must  be  treated  independently 
of  other  metal  or  cyanide  bearing  waste 
streams  unless  the  permitting  authority 
determines  that  the  combination  of  such 
streams,  pnor  to  treatment,  with  the 
Appendix  A  waste  streams  will  result  In 
substantial  reduction  of  these 
pollutants.  This  determination  must  be 
based  upon  a  review  of  relevant 
engineering,  production,  and  samphng 
and  analysis  information 


BAT  effluent  limrta- 

Efflje'-t  :*Taractenfi- 

t)C3 

ticyts  ana 

NSPS  ■ 

M.axi'"nij^ 

Max,:-ni.j"-. 
1 '  ' 

*o'  any 

aveiaye 

A;",sriax)f"!tfter>e       

47 

19 

Ac8napht*^y<er.e   

47 

19 

Ac"/:)n,tni6  

232 

9  A 

Arfhrace'id    

47 
134 

'  ^ 

Ekinzerie    ^ 

57 

Benici-ajaithracena  . 

47 

19 

3.4- 

i^''- :  0^  iK-m"  r^ene 

48 

20 

E^  r,  z :  ■■  k !  f .  .rcva."  t^  »oe 

47 

19 

E>6n,7o.a;iCv''en8     

46 

20 

BiS'2-«t'^y(N(jcy)) 

P'-t^.a>at8  

258 

95 

Cartx>r  Te!Tac'is..,:.nde 

380 

142 

C-^i'^rri'fi'-r&ne    

380 

142 

CriK>r;3«!T"u3ne  „.„ 

295 

110 

C^iic>.":'''CXTn „. 

32S 

111 

Ci^'sane  __-._^ 

47 

19 

O'-'i-ojtvt  phthalate 

43 

20 

'  2Oic*vi0''0t)enzer>e 

■34 

196 

■  3-C>*cn*orot>en29f« 

380 

142 

'  A-'J'ct^orobwMena 

380 

142 

v^DfcNofoetna,-^  ... 

59 

22 

V2-[>c.hJor(ief^.ar.e  ... 

574 

180 

h '  DicTiiof-DetTiyiene 

60 

22 

1  1.2-^a'"iS■■ 

Ochiof'.jet^vlene  ... 

66 

25 

"  2  r>i--^Jcyci:i-opan«  . 

794 

196 

'  1,3- 

1      DicnicrTOfOfi/eie  . 

794 

196 

■  ?"st^y  p^**•laJate  

113 

46 

2  4-D)'^^thylphe'H3)  .. 

47 

19 

Zr^'-ert^Y  prthaiate  ... 

47 

19 

4,6-l>rntr>o-CTe90l  ... 

277 

78 

2.4-OirKtr!?pheoo*  

4,291 

1.207 

E-n/ber.jene 

380 

142 

f^ ■ijiya'-V'terie  

54 
47 

22 

'"■'jC'-ar^e    

19 

nexa,;hKxobenien#  . 

794 

196 

H  e  xacn*':>rotKJiadien« 

380 

142 

HexacTwofoetnane  .... 

794 

196 

Meth,/  Cnfonoe    

295 

110 

Wetfyierke  Chtc-r.de  .. 

170 

36 

Na;ir''ria'en6    

47 

19 

Nitrotier.irene  

6.402 

2,237 

2-N.'t'ap^e->ol 

231 

65 

4-Ni!'op^ier>oi  ..„ 

576 

162 

Ptieriantf.rene 

47 
47 

19 

P^anol 

19 

Pyr^r.9                   

48 

20 

Te^acn^oroetrlylena  _ 

164 

52 

Tokjeoe 

74 

28 

Tota.  Chfcmtum 

2.770 

1,110 

"""ota!  Coppef  

3.380 

1,450 

■^ota;  Cyanide 

1,200 

420 

Total  Lead  

690 

320 

Iota!  Ntckei  

3,980 

1.690 

Total  Zinc^  

2.610 

1,050 

1,2,4- 

TrtcfiJorobenzene 

■^94 

196 

1,1.1  -Trtchloroethane 

59 

22 

1,1.2-Tnchkyoetnane 

127 

32 

Tnchtoroethytene 

69 

26 

Vinyt  Chiortde  

172 

97 

'  All  iMVts  are  m*crog 

rams  pe^  lite 

^ 

'"^Ota!    Zir>.':    »CX    f-la/or'     Fif«'    Wa'\,;1»;,-^',jre 

■"'he-s  M.a,nu*»cti,-'e  tT'ia*  ^jms  r*  /r-x: 
'-»i,-;.  i-if..  VM»'»nt  pf.'x-e<kS  !S  *'  '"^'f  iM;i'  arvi 
■'32'.  ,. ^*  '.')'  fiaxif^xj"  '■■  .i".  :y"'t!  .:«>  a'*: 
""  .2  •.  "■!.,  ~  ' X'  '">::::»n'!^f\  a  -  p '  s  J*-    '  fi  si  ■«■' "  ■-  ^  . 

6.  Part  414  is  amended  by  adding 


••t:f'!i.r.J»  Po-JTt 


Sufc;::ia.'i  K   ■■■■indiroc 
Sc,..,^':«»» 

414.110  Applicability;  description  of  the 
subcategory  of  indirect  discharge  point 
sources. 

414.111  Toxic  pollutant  standards  for 
indirect  discharge  point  aourcet. 

SubpR'-t  K— ind'recf  Di»ic*"'«':3««  P.'>nt 
»ct- ":.fi':f  3  :•'■>  c'  inC'tx::'  d.i:..  l-,<i' g*  ;:x.ii'"»t 

The  provisions  of  this  subpart  are 
applicable  to  the  process  wastewater 
discharges  resulting  from  the 
manufacture  of  the  OCPSF  products  and 
product  groups  deBned  by  §414.11  firom 
any  indirect  discharge  point  source. 

§4 '4  '  '  '     '''G.nc  &{  i I :.,  M -< t  ttsnaa'cji  h:*f 
".  ■  ■.   :''■■"  '^     ."  f  '''..'  '*-»'  *  '      , :    "i 

subpart  must  achieve  discharges  not 
exceeding  the  quantity  (mass) 
determined  by  multiplying  the  process 
wastewater  flow  subject  to  this  subpart 
times  the  concentration  listed  in  the 
following  table. 

(b)  In  the  case  of  lead,  zinc,  and  total 
cyanide  the  discharge  quantity  (mass) 
snail  be  determined  by  multiplying  the 
concentrations  listed  in  the  following 
table  for  these  pollutants  times  the  flow 
from  metal-bearing  waste  streams  for 
metals  and  Umes  the  Tow  from  the 
cyanide-bearing  waste  streams  for  total 
cyanide.  The  metal-bearing  waste 
streams  and  cyanide-bearing  waste 
streams  are  defined  as  those  waste 
streams  listed  in  Appendix  A  of  this 
part,  plus  any  additional  CXFSF  prtx:es8 
wastewater  streams  identified  by  the 
control  authority  on  a  case-by-case  basis 
as  metal  or  cyanide  bearing  based  upon 
a  determination  that  such  streams 
contain  significant  amounts  of  the 
pollutants  identified  above.  Any  such 
streams  designated  as  metal  or  cyanide 
bearing  must  be  treated  independently 
of  other  mete!  nr  rvanide  bearing  waste 
streams  uni*  s'  •ne  control  authority 
determines  that  the  combination  of  such 
streams,  prior  to  treatment,  with  the 
Appendix  A  waste  streams  will  result  ia 
substantial  reduction  of  these 
pollutants.  This  determination  must  be 
based  ui>on  a  review  of  relevant 
engineering,  production,  and  samphng 
and  analysis  infonnation. 
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PSES  arxj  PSNS ' 

Efflueot  ctvaracterts- 

t)C3 

Maximum 
tOf  arry 
on«day 

Maximum 
toe  any 
montrty 
avaraga 

AcenapMnene 

47 

"9 

Artfracen* 

47 

19 

Berjena  

134 

57 

as(2-emy1h«xy) 

pMhalate 

25a 

95 

Cart)on  TetracMtonOe 

38C 

142 

CMofoOerzene  

380 

142 

CtK>roett\ari«  

295 

110 

C^ilofoforri 

325 

1  ]  1 

Di-n-b^jtyi  D^•^alat«  .. 

43 

20 

1  2■DlC^lCl'OC'e^7en• 

794 

196 

1  3-DK:^■c'r^c-9^2e"« 

380 

142 

1 ,4-Dicnkxoceri9ne 

380 

142 

1  ^-Dtc^-ofoernane  ... 

59 

22 

1  2-Dtc^toroemare    .. 

574 

180 

ii-DtcWcfoetryieoa 

60 

22 

1  2-trariS- 

DichKxoefr/^er^e  ... 

6« 

25 

V2-DK:Mofopropan9  . 

794 

196 

13- 

Dicntonprooylere  . 

794 

196 

Dt€th/  p^;haia'9     .... 

113 

46 

Dtmetryl  pi^l^iate  ... 

47 

19 

4  5-Diritro-o-cres.:J   .. 

277 

78 

Etr^i&er/ene      

380 
54 

142 

f^■|JO'•af^t^er«    

22 

F'uOrarie     

47 

19 

H6xac^lC'•oDeP29ne  . 

794 

196 

hexac^^o•■c<)l;tac)ler^e 

380 

142 

HexacMcro«t^an«  .... 

794 

196 

M9*y!  CMOnOa   

295 

110 

MetTytere  C'lOrid*  .. 

170 

36 

Nac^traieoe        

47 

6,4C2 

19 

Nii'c.cenzere     

2,237 

2-Si;roo'~'erC''    

231 
576 

65 

4.Nitrop'^e'v;ii    

162 

Phera.'^S^rer^  

47 

48 

164 

19 

P"yr9'ia                   

20 

"'■9rracrl(oroef^y'e^^  .. 

52 

Tc<uene            

74 

1,200 

690 

28 

T.^'al  Cvan»09  

420 

Tctai  Lead  

320 

Total  Z-^c'  

2.610 

1.050 

1  2  4- 

T1C^IOfOC«^29f^9   .. 

794 

196 

1  '  1  -Tnchiofoetrane 

59 

22 

112-"^ncti>Of06iran9 

127 

32 

TrK^lioroet^y'eo« 

69 

26 

Viny!  Chtonoe  

172 

97 

'  AJI  units  are  'nicrC'grarrs  p«f  Irtgr 
^I'otai  Zioc  tor  Rayofi  Fib«r  Manctactura 
ff^ai  uses  T-e  viscose  process  a/xJ  A^r^ic 
FiCer  MarKrfacftjrQ  tral  uses  ^e  z:nr  cMocxJe/ 
sc'iveri  process  is  6796  u^  and  3,325  ug/l 
fof  T-aximom  tof  a.'^y  o^b  day  arc  T.axirrtum 
tor  mormiy  average  'Bspectrveiy 

[FR  D.x   9,3-16  in  F:lfd  7-8-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Tranalt  Admlnittratlon 

49  CFR  Part  604 
[Oock«t  Mo.  W-€) 
RIN2132-AA40 

Charter  S«rv»c«t  Demonatratlon 
Program 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTtOH:  Final  rule 

SUMMARY:  Section  3040  of  the 
Intermoda]  Surface  Transportation 


Eff 


Art 


STEL\)  d.:vr..  the 
Fe-derai  Transit  Administration  (FTA)  to 
issue  regulations  establishing  a 
demonstration  program  which  would 
permit  transit  operators  to  provide 
charter  services  for  purpose  of  meeting 
the  transit  needs  of  government,  civic. 
charitable,  and  other  community 
activities  which  otherwise  would  not  be 
served  in  a  cost  effective  and  effic  lont 
manner.  Section  3040  also  requires  the 
FTA  to  consult  with  a  board 
representing  public  transit  operators 
and  privately  owned  charter  services. 
Today's  Hnal  rule  describes  the 
demonstration  program  that  the  FTA 
has  developed  in  consultation  with  a 
committee  equally  representative  of  the 
public  and  private  sectors.  During  the 
demonstration  program,  recipients  in 
eight  sites  within  four  States  will  be 
allowed  to  provide  direct  charter  service 
as  determined  by  local  officials 
according  to  certain  set  criteria. 
EFfHCTP.-E  DATE:  Au^ist  9,  1993. 
FCW  PURTHER  WFORMAITON  CONTACT: 
Rita  Daguillard,  Attorney- Ad  visor,  FTA 
Office  of  Chief  Counsel.  (202)  366-1936 
or  Rosemary  Woods,  FTA  Office  of 
Private  Sector  Initiatives,  (202)  366- 
IRfifi 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  13, 1987,  the  FTA.  then  the 
Urban  Mass  Transportation 
Administration,  revised  its  charter 
service  regulation,  49  CFR  part  604  The 
principle  underlying  this  regulation  is 
that  federally  funded  equipment  and 
facilities  may  not  be  used  to  compete 
unfairly  with  private  charter  operators, 
in  keeping  with  sections  3(fl  and 
12(c)(6)  of  the  Federal  Transit  Act,  as 
amended  (49  U.S.C.  1602(f)  and 
1608(c)(6)).  When  the  regulation  went 
into  effect  on  May  13,  1987.  it  was 
subject  to  five  limited  exceptions,  set 
out  in  49  CFR  604  9  Under  these 
exceptions,  a  reapient  of  Federal  funds 
may  provide  charter  services  if:  (1)  there 


is  no  willing  and  able  private  charter 
operator;  (2)  the  private  charter  operator 
does  not  have  the  capacity  needed  for  a 
particular  charter  trip;  (3)  the  private 
charter  operator  is  unable  to  provide 
equipment  accessible  to  the  elderly  and 
persons  with  disabilities.  (4)  is  non- 
urbanized  areas,  the  charter  service  that 
would  be  provided  would  result  in  a 
hardship  on  users;  or,  (5)  private  charter 
operators  are  not  capable  of  providing 
service  for  special  events 

On  December  22.  1987,  the  President 
signed  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act,  1988  (Pub.  L.  100-202.  101  Stat. 
1329;  hereafter  the  "FY  1988  Act").  In 
the  Conference  Report  accompanving 
the  FY  1988  Act.  the  FTA  was  directed 
to  amend  its  ciiarter  service  regulation 
to  "permit  non-profit  social  service 
agencies  to  seek  bids  for  charter  ser\'ice 
from  publicly  funded  operators,"  (Conf, 
Rept  .  Committee  Print  accompanying 
Departm.ent  of  Transportation  and 
Related  Agencies  .appropriations  Act, 
1988.  100th  Cong,.  1st  Sess.  62),  This 
report  suggests  that  "[tlhese  non-profit 
agencies  *   *   *  be  limited  to 
government  entities  and  those  entities 
subject  to  sections  501(c)  1.3,5[sic]  and 
19  of  the  Internal  Revenue  Code."  The 
Report  recommends  that  "[ijn  such 
cases,  the  public  operator  *   *   *  be 
required  to  idcntifv'  to  the  chartering 
organizations  any  private  operator  that 
has  notified  it  of  its  willingness  and 
ability  to  provide  comparable  charter 
service." 

Further  to  this  congressional 
directive,  the  FTA  amended  its  charter 
regulation  on  December  30.  1988,  to 
provide  three  additional  exceptions  to 
the  genera!  prohibition  on  the  use  of 
federally  funded  equipment  and 
facilities  for  charter  service  (53  FR 
53348). 

The  first  exception  allows  the  use  of 
FTA-funded  equipment  and  facilities  for 
direct  charter  service  with  non-profit 
social  service  agencies  that  are 
governmental  entities  or  organizations 
exempt  from  taxation  under  Internal 
Revenue  Code  501(c)  (1),  (3),  (4)  and 
(19),  provided  that  the  agency  is 
contracting  for  service  for  persons  with 
disabilities,  is  a  recipient  of  funds  under 
certain  U.S.  Department  of  Health  and 
Human  Service  ("USDHHS")  programs; 
or  has  been  State-certified  according  to 
the  procedure  set  forth  in 
§  604,9(b)(5)(iii)  of  the  Charter  Se.-\-ice 
Regulation. 

The  second  exception  provides  an 
additional  exemption  '  :r  nonurbanized 
areas  by  allowing  FTA-funded 
equipment  and  facilities  operated  by 
recipients  in  such  areas  to  be  used 
incidentally  in  direct  charter  service  for 
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social  sen.'ic8s  agencies  that  are 
governmental  entities  or  organizations 
exempt  under  Internal  Revenue  Code 
501(c)  (1).  (3),  (4)  and  (19),  provided 
that  the  agency  is  contracting  for  service 
for  elderly  persons.  The  third  exception 
allows  FTA-funded  equipment  and 
facilities  ti  he  us^d  on  an  incidental 
basis  in  any  particular  charter  service 
for  which  the  FTA  recipient  and  the 
local  private  operators  have  rear  red  an 
agreement  as  part  of  the  willing  and  able 
determination  allowing  the  recipient  t  j 
pr-%-ide  such  service 

II.  Section  3040  of  ISTEA 

On  December  18. 1991,  the  President 
^giied  the  Intermodal  Surface 
Transportation  EfBciency  Act  of  1991 
USTEA).  Section  3040  of  ISTEA  directs 
the  FTA  to  issue  regulations 
implementing  a  charter  services 
ddmonstration  program  in  not  moie 
thin  4  s'ates.  Under  this  demonstration 
prog,-arr.,  transit  operators  would  be 
permitted  to  provide  charter  service  for 
the  purposes  cf  m.eeting  t>ie  transit 
needs  of  government,  civic,  charitable, 
and  other  community  artivities  \^  hich 
otherwise  would  not  be  ser\'ed  in  a  cost 
effective  and  efficient  manner.  Section 
3040  provides  that  in  developing  such 
regulations,  Lhe  FT,^  shall  consult  with 
a  board  that  is  oqually  represented  by 
pubi."  transit  operfl*ors  and  privately 
nv.Tied  '-barter  ser%-iccs.  The  FTA  is 
^i.rw,'('d  to  transmit  to  Congress,  not 
iat^ar  than  3  years  after  the  date  of 
t';:;!.  t.Tienf  of  the  Federal  Transit  Art,  a 
THporl  containing  an  evaluation  of  the 
effectiveness  of  the  den-ior.stration 
pr^l^ram  reg-.iiations  estabh^hed  under 
th;S  section  and  to  issue  regulations  to 
improve  the  current  charter  services 
regulation. 

The  Confers?nro  Rf^port  accompanying 
ISTFA.  (H.R.  Rep.  No,  404.  102nd  Cong., 
1st  Sess.  424  (1991)),  explains  that  the 
demonstration  program  has  been 
in.^.ndated  in  response  to  the  concerns 
expressed  by  local  transit  operators 
rpkiiarduig  'he  exisfins  charter  ser\-jce 
re^jla'icn.  The  Report  states  thiat  the 
irnplementinE  reeuiaticns  should  be 
designed  to  enable  public  transit 
operators  to  provide  chaner  services  to 
government,  civic,  charitable  and  other 
community  or^^ar.izations  that  serve  a 
public  purpose  and  help  address  unmet 
tri7is!t  needs.  According  to  the  Report, 
it  is  intended  that  these  regulations  will 
grant  public  transit  operators  additional 
flexibility  that  is  not  afforded  under  the 
existing  charter  regulations,  without 
creating  undue  competition  for  pnvately 
owned  charter  operators.  The  Report 
indicates  that  the  results  of  the 
demonstration  program  should  provide 
Congress  and  the  FTA  with  data  to 


determine  the  mast  effective  method  for 
providing  charter  services  to  local 
communities,  and  whether  the  current 
regulations  are  in  need  of  modification. 
The  Report  recommends  that  the  FTA 
select  the  state  of  Michigan  as  a 
participant  in  the  program. 

ni.  The  NTRM 

Chi  (>  totter  2H,  ■i'^92,  the  FTA  issued 
p.  the  Federal  Register  a  Notice  of 
Frr posed  R:i!emaxing  fNPRM)  outlining 
Its  proposed  demonstration  program. 
The  NFRM  did  not  propose  to  overhaul 
the  charter  regiiianon  duriag  the 
demonstration  penod,  but  instead  to 
amend  the  regulation  to  allow  grant 
recipients  in  demonstration  sites 
additional  flexibilitv  in  adjusting  to 
local  circumstances  Since  these 
circumstances  are  defined  by  specific 
local  cone!    ;   .  s  rather  than  attempting 
topredeterr: .-  p  s.^ie  adjustments 
needed,  the  F'i  A  proposed  that  such 
decisions  should  be  made  locally  by 
appropriate  officials. 

Moreover,  b<3th  section  3040  of  ISTEA 
and  the  Report  made  it  clear  that  the 
cit'monstration  program  should  not 
interfere  with  tlie  viability  of  the  private 
charier  industn,'  n^r  Rtnerate  unfair 
compoti'ion  wiih  pnve'e  operators. 
Accordingly,  tiie  PTA's  proposed 
demonstration  pro)ect  would  allow 
service  decisions  to  be  made  by  local 
officials,  with  the  advice  and 
recommendations  from  a  panel 
composed  of  an  equal  number  of 
representatives  of  the  public  and  private 
sectors. 

In  formulating  the  proposal  which 
appeared  in  the  NPRM,  the  FTA 
consulted  with  a  board  equally 
representatives  of  public  and  private 
transit  providers.  Pursuant  to  section 
3040(b)  of  ISTEA,  the  FTA  appointed  a 
Charter  Services  Demonstration  Program 
Federal  Advisory  Committee  (Advisory 
Committee),  composed  of  24 
representatives  of  the  public  and  private 
sectors.  The  Advisory  Committee  met 
for  the  first  time  on  May  4, 1992,  to 
provide  advice  and  comments  on  a  draft 
proposal  for  a  demonstration  program 
developed  by  ihe  FTA.  The  advice  and 
comments  of  the  Advisory  Committee 
were  incorporated  into  the  NPRM. 

The  committee  membership  is  as 
follows: 

Public  Transit  Operators  and  Their 

Representatives 

1  Qpital  Aree  Transportation  Authority, 
Lansing,  Michigan  * 

2  Metropolitan  T'ansit  Authority  of  Harris 

(-k)unty.  Houston  Texas 
.1  Monter^ySahnos  T,-ansit  Authority, 

Monterey,  California 
4  C>?ntral  Oklahonia  Tr8n.5it  Authority, 

Olciahome  Qty.  Ouafloma 


5.  Toledo  Area  Transit  Authority,  Toledo, 
Ohio 

6.  Mass  Transit  Administration,  Baltimore, 
Marjiand 

7.  Metropolitan  Atlanta  Regional  Transit 
Authority,  Atlanta,  Georgia 

8.  Pinellas-Suncoast  Transit  Authority. 
Gearwater,  Florida 

9.  Greenville  Transit  Authority.  Greenville, 
South  Carolina 

10.  American  Public  Transit  Association, 
Washington,  DC 

11.  Michigan  E)epartment  of  Transportation, 
Lansing,  Michigan 

12.  Sacramento  Area  Council  of 
Governments,  Sacramento,  California 

Privately  Owned  Charter  Services  and  Their 
Representatives 

1.  Indian  Trails  Bus  Company,  Oswosso. 
Michigan 

2.  American  Bus  Association.  Washington, 
DC 

3.  Laice  Front  Lines,  Brookpark,  Ohio 

4.  American  Coach  Lines,  Tuxedo,  Maryland 

5.  Academy  Bus  Tours,  Newark,  New  Jersey 

6.  Kerrville  Bus  Lines,  San  Anionic .  Texas 

7.  Antelope  Valley  Bus,  Lancaster,  Cali£omia 

8.  Hotard  Destinations  Services,  New 
Orleans,  Louisiana 

9.  Airport  Ground  Transportation  Assn., 
Knoxville,  Tennessee 

10.  Arrow  Stage  Lines,  Phoenix.  Arizona 

1 1 .  California  Bus  Association,  San 
Francisco,  California 

12.  Northfield  Lines,  Inc..  Northfield 
Minnesota 

Under  the  demonstration  program  as 
outlined  in  the  NPRM,  a  State 
Department  of  Transportation  (State 
DOT)  or  metropolitan  planning 
organization  (MPO)  in  each  of  the 
selected  sites  would  appoint  a  local 
advisory  panel  composed  of 
representatives  of  the  public  and  private 
sectors.  The  advisory  panel  would 
recommend  to  the  State  DOT  or  MPO 
that  a  public  transit  agency  participating 
in  the  program  be  allowed  to  provide 
certain  types  of  charter  service.  The 
Slate  DOT  or  MPO  would  accept 
recommendations  which  received  a 
unanimous  vote  from  the  advisory 
panel,  and  decide  to  grant  or  deny  other 
recommendations,  based  on  certain  set 
criteria.  These  criteria  include  cost, 
equipment  uniqueness,  service  nature, 
and  specific  local  factors.  There  would 
be  a  hmited  appeal  to  the  FTA  of  the 
State  DOT'S  or  MPOs  decision.  The 
demonstration  would  take  place  during 
a  12  to  18  month  period,  in  six  different 
sites.  Data  collected  during  the 
demonstration  would  be  presented  to 
Congress  as  directed  by  section  3040(c) 
of  ISTEA. 

The  NPRM  requested  proposals  from 
localities  u-ishing  to  participate  in  the 
demonstration  program  It  also  sought 
comments  from  interested  parties  on  the 
substance  and  structure  of  the  proposed 
demonstration  program.  Comments  and 
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proposals  were  dup  on  or  before 
December  28.  1992,  The  Advisory 
Committee  met  on  January  11. 1993.  to 
discuss  the  comments  and  proposals, 
and  to  provvJe  recommendations  on  the 
selection  of  sites  for  the  demonstration. 
The  FTA  has  modified  the 
demonstration  program  as  it  appeared  in 
the  VPRM  in  keeping  with  the 
ccmmer.ts  and  with  the 
r'?commendations  of  the  Advisory 
Cnmmi'tee. 

The  FTA  received  comments  and 
proposals  from  22  organizations,  which 
break  down  as  follows: 

1  Senior  Gtizens'  Association. 

3  Pnvate  Trade  Associations. 
'     Public  Trade  Association. 

4  Pnvate  Charter  Operators. 
10    FT\  Racipients. 

2  Metropolitan  Planning  Organizations. 
1     State  Department  of  Transportation. 

22     Total  I 

A  summary  of  the  significant 
comments  and  the  proposals  and  the 
FTA's  response  to  them  is  set  forth  in 
the  following  section,  which  also 
identifies  the  localities  selected  to 
participate.  In  the  Analysis  of  the 
Amendment,  the  FTA  will  describe  in 
detail  the  Charter  Services 
Demonstration  Program. 

rV'  Comments  and  Proposals  Submi!tf-<' 
in  Response  to  the  VPRM 

A.  Commenij 

In  the  NPRM.  the  FTA  sought 
responses  to  the  following  questions: 

1.  Who  should  comprise  the  advisory 
pane!  that  makes  recommendations  to 
the  State  Department  of  Transportation 
(DOT)  or  metropolitan  planning 
organization  (MPO),  and  who  should 
appoint  its  members'' 

in  the  NTRM.  the  FTA  proposed  that 
eiir  er  a  State  DOT  or  MPO  be 
empowe.'ed  to  receive  and  rule  on 
applications  by  FTA  recipients  to 
provide  charter  service  during  the 
demonstration  program.  Applications 
would  t>e  forwarded  to  the  State  DOT  or 
MPO  by  an  advisory  panel  composed  of 
4  to  6  persons,  with  equal 
representation  of  public  transit 
providers  or  local  business 
organizations  and  representatives  of 
local  private  operators.  Members  of  the 
advisory  panel  would  be  appointed  by 
the  State  DOT  or  VfPO 

Most  commenters  agreed  that  a  local 
advisor\  panel  should  be  set  up  in  each 
01  the  demiDnstratiori  sites,  and  that  it 
should  serve  the  purpose  described  in 
t^he  NTRM,  Some  com.menters,  however, 
felt  that  existing  private  seirtor 
committees  could  serve  the  same 
function,  and  that  the  creation  of  a 
special  ad  hoc  panel  would  create 


unnecessary  duplication  Others  stated 
that  the  FTA  should  either  appoint  the 
members  of  the  advisor,  com.mittee.  or 
that  the  FTA,  and  not  local  bodies, 
should  decide  what  types  of  service 
would  be  provided  under  the 
demonstration. 

As  indicated  above,  the  Conference 
Report  accompanying  ISTEA  states  that 
the  demonstration  program  should  not 
create  undue  competition  for  privately 
owned  charter  companies.  In  keeping 
with  this  intent  of  the  Conference 
Report  that  private  oj>erators  not  suffer 
financial  injury  as  a  result  of  the 
demonstration,  the  FTA  beUeves  it  is 
essential  that  private  operators  be 
consulted  on  the  types  of  charter  sen-ice 
pubhc  agencies  may  provide  during  the 
demonstration  period.  The  FTA  beheves 
that  a  local  advisory  panel  equally 
representative  of  public  and  private 
operators  is  an  appropriate  means  for 
ensuring  such  consultation. 

The  FTA  recognizes,  on  the  other 
hand,  that  many  localities  already  have 
in  place  committees  of  public  and 
private  operators  that  ser.  e  as 
consultative  forums.  The  FTA  agrees 
that  where  such  local  committees  e>ast 
and  adequately  represent  the  interests  of 
public  and  private  operators,  the 
creation  of  an  additional  body  would 
constitute  unnecessary  dupHcation. 
This  final  rule  therefore  allows 
participating  sites  having  demonstrated 
in  their  proposals  that  their  existing 
local  advisory  committees  can 
effectively  represent  both  public  and 
private  operators,  to  utilize  these 
committees  for  the  purposes  of  the 
demonstration.  In  ail  other  sites,  the 
creation  of  an  advisory  panel  as 
x)utlined  in  the  NPRM,  would  be 
required. 

Moreover,  since  needs  for  and  access 
to  charter  services  vary  greatly  from  one 
locality  to  another,  the  FTA  believes 
that  local  officials  are  best  able  to 
determine  which  services  should  be 
provided  during  the  demonstration 
program.  The  FTA  thus  proposes  a 
demonstration  program  that  provides  for 
local  decisionmaking  In  accordance 
with  this  local  decisionmaking 
structure,  the  FTA  believes  that  local 
officials,  and  not  the  FTA,  should 
appoint  members  of  advisory  panels  to 
be  created  under  the  demonstration,  and 
should  decide  what  types  of  service  are 
to  be  orovided. 

2  Should  there  be  criteria  for 
exceptions  other  than  those  listed  in 
subsection  miQ  of  the  NPRM  (i.e.,  cost, 
equipment  uniqueness,  service  nature, 
specific  local  factors  P 

In  the  NPRM,  The  FTA  proposed  that 
the  State  DOT  or  MFC  be  allowed  to 
grant  or  deny  exceptions  to  the  charter 


reg-ulation  which  would  allow  FTA 
recipients  to  provide  direct  charter 
ser\-ice  during  the  demonstration 
program,  on  the  basis  nt  the  following 
criteria,  (1)  The  differerce  between  the 
cost  of  ser%  ;ce  pro-ided  by  pubhc  and 
private  operators,  (^)  customers'  needs 
for  specific  t\-pes  of  vehicles,  e,g., 
trolleys  or  buses  accessible  to  the 
elderly  and  persons  with  disabihties;  (3) 
the  nature  of  tl:e  service  is  such  that 
only  an  FTA  recipient  can  adequately 
provide  it;  (4)  a  specific  local  need  that 
is  important  to  the  social  or  economic 
vitality  of  the  locality  that  cannot  be  met 
by  the  private  sector. 

Most  comm.enters  supported  the  use 
of  the  criteria  proposed  by  the  FT.\  for 
deterciining  which  types  of  charter 
service  should  be  provided  by 
participants  in  the  demonstration.  Some 
commenters  found,  however,  that 
certain  criteria,  such  as    service  nature" 
or  "cost."  were  too  vague  or  failed  to 
provide  sufficient  flexibility.  One 
commenter  suggested  that  "service 
nature"  be  replaced  by  "service 
deficiency,"  i.e.,  public  agencies  may 
provide  service  if  private  operators  are 
unvN'illing  or  unable  to  do  so,  or  if  the 
ser\-ice  they  offer  is  inordinately 
expensive. 

The  FTA  notes  that  given  the  great 
variation  in  local  conditions,  it  is 
difficult  to  establish  one  universal  set  of 
criteria  that  will  apply  to  all  localities. 
The  criteria  must  necessarily  be  broad  if 
they  are  to  be  adapted  to  a  wide  range 
of  local  circumstances.  Moreover,  any 
one  or  a  combination  of  these  critena 
can  be  used  in  deciding  which  types  of 
service  should  be  provided,  The  fourth 
criterion,  "specific  local 
circumstances,"  affords  especially  wide 
latitude  in  formulating  exceptions 
which  respond  to  local  conditions,  and 
should  address  the  "ser.ice  deficiency" 
concerns  described  above  Accordingly, 
with  the  exception  of  "cost  evaluation" 
discussed  in  subsection  3,  below,  the 
FTA  beheves  thgt  there  is  no  need  to 
modify  the  criteria  set  out  in  the  NPRM. 

3.  When  evaluating  public  and  private 
costs  of  providing  charter  service,  what 
difference  should  be  considered 
"significant?" 

In  the  NTRM,  the  FTA  proposed  that 
a  State  DOT  or  an  \{P0  may  grant  an 
exception  if  an  FTA  recipient  offers 
service  at  a  significantly  lower  cost  than 
can  private  charter  operators.  Under  the 
NTRM  proposal,  cost  differences  may  t>e 
considered  significant  when  there  is 
approximately  a  twenty  percent 
difference  between  the  average  charge 
for  service  by  private  operators,  and  the 
FTA  recipient's  fully  allocated  cost  of 
providing  the  service. 


Federal  Register  /  Vul    58,  No.  130  /  Friday.  July  9.  199,3   '  Ki 


Regulations 


36897 


Commenters  representing  the  private 
sector  agreed  that  a  difference  of  at  least 
twenty  percent  between  the  hilly 
allocated  cost  of  providing  charter 
service  and  a  pnva'e  operators  charges 
for  comparable  ser\'ice  could  be 
considered  "significant."  On  the  other 
hand,  commenters  representing  the 
public  sector  feit  that  twenty  percent 
was  excessive  and  that  the  differential 
should  be  much  lower,  or  thai  it  should 
not  include  capital  costs  for  non-profit 
and  government-related  charters  One 
commenter  stated  that  "cheaper  is 
cheaper,"  and  that  a  public  agency 
should  provide  the  service  when  it  can 
do  so  at  lesser  cost,  regardless  of  the 
di^erential. 

The  FTA  maintains  that  a  difference 
of  twenty  percent  between  public  and 
private  charges  can  be  generally 
recognized  as  "significant"  and 
provides  a  reasonable  benchmark.  At 
the  same  time,  however,  the  FTA 
recognizes  that  a  key  element  of  the 
demonstration  is  local  decisionmaking, 
and  that  participants  must  respond  to  a 
great  diversity  of  local  conditions. 
Therefore,  the  final  rule  provides  that 
participants  should  use  a  twenty 
percent  figure  when  gaugi      vir  ether 
the  difference  in  public  aii  i  ^  r  ,  ate 
costs  are  significant.  However,  the  final 
rule  allows  the  local  advisory  panel  to 
set  its  own  cost  differential,  wnich  may 
be  higher  or  lower,  depending  on  local 
circumstances. 

The  FTA  notes  that  this  rule  creates 
an  additional  exception  to,  but  does  not 
supersede  the  existing  charter 
regulation.  Therefore,  participants 
should,  in  conformance  with  the 
regulation,  provide  only  "incidental" 
charter  service.  As  a  general  rule, 
service  which  does  not  meet  its  fiilly 
allocated  cost  cannot  be  considered 
"incidental."  See  52  FR  42252, 
November  3, 1987.  Under  the  FTA's 
fully  allocated  cost  guideUnes.  capital 
costs  should  be  reflected  in  a  public 
agency's  cost  of  providing  a  particular 
service.  See.  "Fully  Allocated  Cost 
Analysis — Guidelines  for  Public  Transit 
Providers."  April  1987.  The  FTA 
intends  to  provide  all  participants  in  the 
demonstration  with  specific  guidance 
on  the  fully  allocated  cost  methodology. 

4,  Which  groups  are  not  being  served 
under  the  current  charter  regulations? 

The  Conference  Report  accompanying 
ISTE.A  explains  that  the  demonstration 
program  has  been  mandated  in  response 
to  the  concerns  expressed  by  local 
transit  operators  regarding  the  existing 
charter  service  regulation.  The 
Conference  Report  states  that  the 
implementing  regulaMons  should  be 
designed  to  enable  public  transit 
operators  to  provide  charter  sen'ices  to 


gove.'-nment,  civic,  charitabit-  ar.i  t/rjfr 
community  organiz.ations  the'  >;*"■%>  a 
public  purpose  and  help  addrt-ss  ui.met 
transit  needs,  hi  the  NPR.M,  the  l-"i  A 
asked  commenters  to  identify  the  groups 
that  are  not  being  served  under  the 
current  regulation,  but  to  whom 
recipients  could  provide  service  under 
the  demonstration 

Among  the  groups  identified  by 
commenters  as  having  unmet  charter 
needs  were  the  following:  Persons  and 
groups  in  rural  a.-eas.  local  economic 
development  organizations;  County  and 
State  government  organizations; 
chambers  of  commerce;  and  certain 
groups  of  disadvantaged  individuals 
and  persons  with  disabilities. 

The  FTA  points  out  that  exceptions  to 
the  current  charter  regulation  allow 
recipients  to  provide  direct  charter 
service  to  most  of  these  groups.  For 
instance,  under  49  CFR  604.9(b)(3).  a 
recipient  in  a  non-urbanized  area  may 
petition  the  FTA  to  provide  charter 
service  directly  when  service  provided 
by  a  private  operator  would  create  a 
hardship  for  the  customer.  Moreover,  49 
CFR  604.9(b)(7)  permits  a  recipient  to 
provide  any  type  of  charter  service  it 
may  specif  wnen  there  is  an  agreement 
to  that  effect  between  the  recipient  and 
local  private  operators.  It  is  the  FTA's 
position  that  the  charter  needs  of  most 
of  the  groups  mentioned  by  commenters 
can  be  accommodated  under  the  current 
regulation. 

However,  during  the  demonstration, 
the  FTA  will  conduct  a  process  of  data 
collection,  validation,  and  evaluation. 
The  data  to  be  collected  will  include  the 
number  and  duration  of  charter  trips 
provided;  the  number  and  type  of 
groups  served;  whether  or  not  the  group 
served  used  a  private  charter  for  the 
same  trip  before  the  demonstration; 
variation  between  public  and  private 
costs  for  the  same  types  of  trips;  and  the 
effect  of  this  cost  variation  on  the 
frequency  of  charter  trips. 

A  report  to  Congress  will  be  prepared 
following  the  demonstration.  This 
report  will  stn  e  a-;  the  basis  for 
determining  whether  there  are  unmet 
needs  for  charter  service,  and, 
accordingly,  whether  the  current 
regulation  is  in  need  of  modification. 

5.  Should  there  be  an  appeal  to  the 
FTA  of  a  decisionwaker's  denial  or 
granting  ofan  exception? 

In  the  NPRM.  the  FTA  proposed  that 
the  FTA  entertain  appeals  ofan  MPO's 
or  State  DOT  s  denial  or  granting  of  an 
exception  if  the  four  regulatory  criteria 
were  not  properly  applied  in  the 
decisionm.aking  process  of  the  MPO  or 
State  DOT 

The  commerters  we."e 
cve-v.'helrT.:r.g!y  opposed  to  the  creation 


of  an  appeal  to  the  1-TA  of  a 
decisionmaker's  denial  or  granting  of  an 
exception.  One  commenter  stated  that 
the  appeal  process  associated  with  the 
local  private  operator's  council  should 
be  used.  Another  stated  that  the  two- 
step  NPRM  process  for  determining 
exceptions  is  sufficient,  and  that  an 
appeal  to  the  FTA  would  constitute  an 
administrative  burden.  Only  one 
commenter  felt  that  there  should  be  an 
appeal  to  the  FTA,  indicating  that 
private  operators  might  otherwise  be 
harmed  under  the  demonstration. 

Because  of  the  general  tenor  of  the 
comments,  the  FTA  will  not  provide  an 
appeal  to  FTA  as  part  of  the  regulations 
establishing  the  demonstration  program. 
However,  the  FTA  notes  that  §  604.15  of 
the  current  regulation  provides  a 
complaint  process  under  which  any 
interested  party  may  seek  redress  of 
alleged  charter  violations. 
Consequently,  any  aggrieved  private 
operator  may  file  an  appeal  under  this 
provision  of  a  decision  on  a  charter 
exception  it  beheves  is  in  violation  of 
the  regulation. 

B.  Proposals 

Because  of  the  difficulty  and  cost 
associated  with  conducting 
demonstrations  on  a  statewide  basis,  the 
FTA  proposed  that  three  pairs  of  sites  be 
selected.  The  NPRM  stated  that  these 
sites  should  fall  into  the  following 
population  ranges:  (1)  Under  250.000; 
(2)  250,000  to  999.999;  and  (3)  1.000.000 
to  2.999,999.  The  FTA  excluded  very 
large  metropolitan  areas  because  of  the 
difficulty  of  monitoring  programs  in 
these  areas,  and  because  they  are 
generally  well  served  by  local  charter 
operators.  The  FTA  considers  that 
conducting  the  demonstrations  in 
matched  pairs  of  sites  should  provide  a 
basis  for  comparison  and  ensure  that  the 
data  collected  does  not  reflect  only 
unique  local  circumstances. 

In  the  NPRM,  the  FTA  solicited 
proposals  from  public  agencies  wishing 
to  participate  in  the  demonstration.  The 
FTA  asked  that  the  proposals  include 
the  following; 

— The  geographic  area  of  the 
demonstration  and  a  list  of  public  and 
private  charter  operators, 
— Evidence  of  local  consensus  on  the 
demonstration  among  public  and 
private  operators,  e.g.,  a  written 
agreement  by  public  and  private 
operators  that  they  are  willing  to 
*   participate  in  the  demonstration, 
— A  plan  for  providing  demonstration 

data, 
— A  proposed  procedure  for  establishing 
an  advisory  panel  and  the 
identification  of  either  the  State  DOT 
or  MPO  to  rule  on  local  exceptions  to 
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be  allowed  under  this  proposed 
demonstra'ion, 
— An  indication  of  a  willingness  of  the 

local  public  operators  and  private 
charter  sen-'ire  provider?  to 
coordinate  their  activities  during  \hls 
demonstration  effort, 
— Identificaticn  and  analysis  of  groups 
not  being  sen-'od  'onder  the  current 
char'er  regulation  but  which  would  b« 
eligible  under  the  criteria  for 
exceptions  set  out  in  the  NTRAl 

The  FTA  rweived  proposals  from  six 
public  agencies,  (1)  Monterey- Salinas 
Transit,  (2)  the  Central  Oklahoma 
Transportation  and  Paricng  A'Jthonty; 

(3)  the  Bi-State  Development  Agency; 

(4)  the  Metro-Dade  Transit  Agency;  (5) 
the  Sacramento  Area  Council  of 
Governments  on  behalf  of  the 
Sacramento  Regional  Transit  Authority 
and  the  Yolo  County  Transit  Authority; 
and  (6)  the  Michigan  Department  of 
Transportation  on  behalf  of  four  transit 
agencies  within  tjie  State  of  Michigan. 

The  FTA  pre*f3nted  the  proposals  to 
the  Advisory  Committee,  which 
discussed  them  at  the  January  n   19^3, 
meeting  On  the  basis  of  FTA  staff 
evaluations,  the  respons.veness  of  the 
proposals  to  the  factors  set  out  m  the 
NPR.M.  and  the  population  ranges  of  the 
areas  served  by  the  respondents,  the 
Advisory  Comm.ittee  recommended  that 
the  following  public  agencies  be 
selected  to  participate  in  the 
demonstration  program 

(1)  Monterey-Salinas  Transit  Authority 

Monterey-Salinas  Transit  fMSTI, 
headquartered  m  Monterey,  California, 
IS  a  sm.all  transit  authority  that  serves 
the  ma)or  tounst  demand  on  the  central 
coast  of  Cal'fomia.  about  li3C  miles 
south  of  San  Francisco  The  American 
Public  Transit  .Association  1992 
Membership  Directory  (.APTA  Directory) 
rteports  that  MST  serves  a  population  of 
some  250,000  with  57  buses  and  167 
employees  The  Assocuation  of 
Monterey  Bay  .Area  Gcvemments.  the 
local  MPO,  will  oversee  the  local 
demonstration  program. 

(2)  Central  Oklahoma  Transportation 

and  Parking  Authori'y 

The  Centra!  Oklahoma  Transportation 
and  Parking  Authority  (COTPA)  serves 
the  Oklahoma  City.  Oklahoma. 
urbanized  area,  which  includes 
Canadian,  Logan,  Oklahom.a,  and 
Pottawatomie  Counties,  an  area  of  2,884 
square  miles  having  a  population  of 
approximately  1,000,000  .According  to 
the  APTA  Directory.  COTPA  has  about 
100  buses  and  200  employees.  The 
Private  Operators  Coordinating  Council. 
composea  primarily  of  private 


operators,  will  serve  as  an  advisory 
panel. 

;;i)  Bi-State  Development  Agency 

The  Bi-Sfate  Develr)pment  .Agency 
(Bi-State),  lociated  m  St  Louis.  Missouri. 
provides  service  to  the  St,  Louis/East  St 
Louis  metropolitan  area,  and  serves  a 
population  of  about  2  million. 
According  to  the  .\FTA  Ehrectory,  Bi- 
State  has  638  bu.ses.  including  457  lift- 
equipped  vehicles,  and  1.900 
employees.  The  East-West  Coordinating 
Council,  the  lo<:al  ,M.PO,  will  oversee  the 
local  demonstration. 

(4)  Michigan  Department  of 
Transportation 

The  Michigan  Department  of 
Transportation  (Michigan  DOT),  will 
oversee  demonstrations  in  four  sites 
within  the  State  These  sites  will 
include  two  nonurbanized  areas  (under 
250,000  population),  and  two  small 
urban  areas  (between  250,000  and 
999,999  population).  Michigan  DOT 
will  create  a  statewide  steering 
committee  composed  of  represen'atives 
of  Michigan  DOT,  private  transportation 
companies  and  public  transit  agenrjes, 
to  act  as  an  advisory  panel. 

(5)  Yolo  County  Transit  Authority 

Yolo  County.  California  is  directly 
west  of  Sacramento  C^uinty,  and  has  a 
population  of  about  160,000.  The  Yolo 
County  Transit  Authority  (Yolo) 
operates  23  buses  and  6  para  transit 
vehicles  serving  the  cities  of  Wood  lake, 
Davis.  West  Sacramento  and  Winters. 
Yolo  will  establish  a  seven-person 
advisory  panel  composed  of  three 
public  transit  providers,  three  private 
charter  operators,  and  a  staff  person 
from  the  Sacramento  Area  Council  of 
Crovemments. 

Moreover,  section  3040  of  ISTEA 
specifies  that  demonstra'ions  should  be 
conducted  in  not  more  than  four  States, 
It  should  be  noted  that  the  sites  selected 
include  four  participants  in  areas  with 
populations  under  250  000.  two  more 
than  proposed  in  the  NPRM  The 
inclusion  of  the  two  additional  sites  is 
intended  to  address  the  concerns  of  the 
Michigan  DOT,  one  of  the  selected 
participants,  that  rural  areas,  as  well  as 
smaller  sized  cities,  be  covered  by  the 
demonstration  The  demonstration 
program  in  Michigan  will  therefore 
include  two  matching  sites  in  rural 
areas.  The  data  colle<::ted  in  these  sites 
during  the  demonstration  should  allow 
'Congress  and  the  FT.A  to  determine 
whether  the  current  exception  for  rural 
areas,  §  604.9(b)(3)  of  the  regulation,  is 
adequate,  or  whether  an  additional 
exception  is  needed  to  acxommodate 
needs  for  charter  service  in  such  areas. 


With  the  selection  of  these 
participants,  the  demonstration  will  be 
conducted  in  eight  different  sites,  in 
matched  pairs  varying  in  population 
size  from  rural  to  large  urban  areas. 

D(  m.onstrations  will  be  conducted  for 
a  12-mionth  period,  to  be  followed  by  a 
6-m,onth  period  of  data  collection.  This 
will  provide  the  FTA  with  sufficient 
time  to  evaluate  the  effect  of  the 
demonstration  program  on  the 
availability  of  local  charter  service, 
given  seasonal  variations.  It  will  also 
provide  the  FTA  with  suf^cient  time  to 
analyze  the  data  gathered  during  the 
demonstration  and  prepare  for  Congress 
the  report  required  by  section  3040lcj  of 
ISTEA 

V.  Analysis  of  the  Amendment 

Section  604.9  is  am.ended  by  adding 
subparagraph  604  9rb)(8).  which  allows 
a  State  DOT  or  NfPO  to  receive  and  rule 
on  applications  by  FTA  recipients  to 
provide  charter  service  during  the 
demonstration  program.  Applications 
will  be  based  upon  the  criteria  outlined 
in  subsection  (A)  below,  and  will  be 
forwarded  to  the  State  DOT  or  \fPO  by 
an  advisory  panel.  The  local  advisory 
panel  will  be  either  created  by  the 
grantee,  the  Slate  DOT  or  the  MFO  for 
the  purposes  of  the  demonstration,  or 
will  be  part  of  the  grantee's  existing 
private  sector  consultation  process  If 
there  is  unanimity  by  the  advisory 
panel,  the  State  DOT  or  MPO  will 
accept  the  panel's  recommendation,  If 
there  is  not  unanimity,  the  State  DOT  or 
MPO  will  take  into  consideration  the 
various  positions  expressed  and  will 
make  a  decision  based  on  the  criteria 
listed  in  Subsection  (A)  below, 

A  Criteria  for  Exceptions 

The  FT  .A  has  determined  that  the 
State  DOT  or  MPO  will  be  allowed  to 
grant  or  deny  exceptions  to  the  charter 
regijlation  which  would  allow  FTA 
recipients  to  provide  direct  charter 
service  during  the  demonstration 
program,  on  the  basis  of  the  following 
criteria: 

1.  Cost  Evaluation 

A  State  DOT  or  an  MPO  may  grant  an 
exception  if  an  FTA  recipient  offers 
service  at  a  significantly  lower  cost  than 
can  private  charter  operators.  Cost 
differences  may  be  considered 
significant  when  there  is  approximately 
a  twenty  percent  difference  between  the 
average  charge  for  service  by  private 
operators  and  the  FTA  recipient's  fully 
allocated  cost  of  providing  the  service, 
or  if  the  local  advisory  panel  determines 
that  the  difference  is  significant. 
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2.  Equipment  Uniqueness 

A  State  DOT  or  an  MPO  may  grant  an 
exception  if  an  FTA  recipient  possesses 
equipment  not  available  from  private 
operators  and  which,  if  oDtampd  frnm  a 
public  source,  would  result  m  a 
substantial  surcharge  for  charter 
customers.  The  equipment  must  be 
essential  to  the  purpose  of  the  charter. 
Examples  may  include  lift-equipped 
vehicles  for  persons  with  disabilities, 
air-conditioned  buses  during  the 
summer  months,  and  special  vehicles 
such  as  trolley  buses  for  special  events 
that  would  be  enhanced  by  such 
equipment. 

3.  Service  Nature 

A  State  DOT  or  an  MPO  may  grant  an 
exception  if  the  nature  of  the  service  is 
such  that  only  an  FTA  recipient  can 
practically  provide  it.  For  example, 
unscheduled  or  demand  responsive 
service  may  not  be  available  from  a 
private  provider  without  advance  notice 
and  a  considerable  cost  increase  to  the 
customer.  Public  mass  transit  schedules 
also  may  make  it  impractical  to  lease 
public  transit  equipment  to  a  private 
operator  for  certain  types  of  service  and 
at  certain  times  of  day. 

4.  Specific  Local  Factors 

A  State  DOT  or  an  MPO  may  grant  a 
waiver  to  accommodate  a  specific  local 
need  that  cannot  be  met  by  the  private 
sector,  and  which  is  important  to  the 
economic  or  social  health  and  vitality  of 
the  local  area.  Given  the  great  diversity 
of  conditions  from  one  locality  to 
another  with  respect  to  the  availability 
of  charter  service,  the  participants  in  the 
demonstration  program  should  be  given 
wide  latitude  in  formulating  exceptions 
which  respond  to  these  conditions.  One 
such  example  of  sp>ecific  local  needs 
could  be  the  use  by  a  municipahty  of 
FTA-funded  buses  to  transport  potential 
investors  to  the  site  of  a  future 
industrial  complex. 

B.  Protection  or  Private  Charter 
Operators 

Under  subparagraph  604.9{b)(8){iii), 
exceptions  mav  not  be  granted  if  the 
MPO  or  State  DOT  determines  that 
exceptions  would  jeopardize  the 
economiic  viability  of  individual  private 
charter  operators  or  would  seriously 
detract  from  private  charter  business. 
Moreover,  service  provided  by 
recipients  under  these  exceptions 
should  meet  its  fully  allocated  cost 

C  Length  of  the  Demonstration 

Subparagraph  604  9rblf8)(iv)  provides 
that  demonstrations  will  be  conducted 
for  a  12-month  period,  to  be  followed 
immediately  by  a  6-rncnt.h  period  of 


data 


coileaion. 


provide  the 


FT.'\  w!ih  sufficient  lime  to  evaluate  the 
e'fed  of  the  demionstration  program  on 
the  availabuity  of  local  charter  service, 
given  seasonal  variations.  It  will  also 
provide  the  FTA  with  sufficient  time  to 
analyze  the  data  gathered  during  the 
demonstration  and  prepare  for  Congress 
the  report  required  oy  section  3040(c)  of 
ISTEA. 

\l.  Regulatory  Impacts  and  Assurances 

A.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291.  The  FTA 
believes  that  the  rule  w  ill  not  result  in 
an  annual  effect  cr.  '.t^c  economy  of  $100 
million  or  mo'"e  Br  i  'herefore  is  not  a 
major  rule  u;.  "t»:  Exe-    tive  Order 
12291.  Because  this  ruie  would  only 
implement  a  limited  demonstration,  the 
FTA  finds  that  the  economic  impact  of 
this  proposed  regulation  is  so  minimal 
that  a  full  regulatory  evaluation  is  not 
necessary.  The  costs  of  the 
demonstration  would  be  included  in  the 
fully  allocated  costs  to  the  public 
operators  of  providing  charter  services 
during  the  demonstration.  Further, 
applications  to  provide  service  will  not 
be  granted  if  they  would  jeopardize  the 
economic  vitality  of  individual  private 
charter  operators  or  would  seriously 
detract  from  private  charger  business. 
Moreover,  in  the  NPRM,  the  FTA 
solicited,  but  received  no  comments  on, 
the  potential  costs  or  beneHts  of  the 
demonstration  program.  An  appropriate 
regulatory  evaluation  would  accompany 
any  rules  proposed  as  a  result  of  this 
demonstration  program. 

B.  Departmental  Significance 

This  regulation  is  considered  to  be  a 
significant  rule  as  defined  by  the 
Department's  Regulatory  Policies  and 
Procedures  on  Improving  Governmental 
Regulations.  This  regulation  allows  FTA 
recipients  to  provide  a  limited  number 
of  direct  charter  trips  in  up  to  eight  sites 
nationwide  for  the  purpose  of 
implementing  the  demonstration 
program  mandated  by  Congress  in 
ISTEA  to  improve  the  charter  service 
regulations, 

C.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Public  Law  9fr-354.  the  FTA  certifies 
that  this  nde  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act. 

D.  Paperwork  Reduction  Act 

The  FTA  anticipates  a  small 
additional  collection  of  information 
required  by  the  regulations  proposed  in 
this  document  that  is  subject  to  the 


Paperwork  Reduction  Act,  Public  Law 
96-511,  44  U.S.C.  chapter  35.  This 
increase  has  been  calculated  in  the 
collection  of  information  for  49  CFR 
part  604  (Control  #2132-0543)  that  has 
been  submitted  to  the  Office  of 
Management  and  Budget. 

E.  Federalism 

This  regulation  has  been  reviewed 
under  Executive  Order  12612  on 
Federalism  and  the  FTA  has  determined 
that  this  action  does  not  have 
implications  for  principles  of 
Federalism  that  warrant  the  preparation 
of  a  Federahsm  Assessment.  If 
promulgated,  this  rule  will  not  limit  the 
poUcy  making  or  administrative 
discretion  of  the  States,  nor  will  it 
impose  additional  costs  or  burdens  on 
the  States,  nor  will  it  affect  the  States' 
abilities  to  discharge  the  traditional 
State  governmental  functions  or 
otherwise  affect  any  aspect  of  State 
sovereignty.  Moreover,  this 
demonstration  program  has  been 
mandated  by  statute  (section  3040  of 
ISTEA). 

List  of  SubjecU  in  49  CFR  Part  604 

Bus.  Grant  programs — ^transportation, 
Mass  transportation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  title  49.  Code  of 
Federal  Regulations,  part  604,  Charter 
Service,  is  amended  as  follows: 

f  ;.;  '  604— lAMENDEDJ 

1.  The  authority  citation  for  part  604 
continues  to  read  as  follows: 

Authority:  Federal  Transit  Act,  as  amended 
(49  U.S.C  1601  et seq):  23  U.S.C.  103(e)(4), 
142(a).  and  142(c):  and  49  CFR  1.51. 

2.  Section  604.9  is  amended  by 
adding  paragraph  (b)(8)  to  read  as 
follows: 

§604.9    Cha-'f"   *^'-v\e: 
•        •        •        •        • 

(b)-  •  • 

(8)  During  the  demonstration  period 
described  in  paragraph  (b)(8)(iv)  of  this 
section,  recipients  in  the  FTA-selected 
sites  may  submit  applications  to  provide 
charter  service  to  an  advisory  panel 
equally  representative  of  public  transit 
providers  or  local  business 
organizations  and  local  private 
operators,  and  which  has  either  been 
created  for  such  purpose  by  the  grantee, 
the  State  Department  of  Transportation 
(State  DOT),  or  metropolitan  planning 
organization  (MPO),  or  which  is  part  of 
the  recipient's  existing  private  sector 
consultation  process. 

(i)  The  advisory  panel  will  forward 
these  applications  to  the  State  DOT  or 
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MPO.  which  will  grant  those 
recommended  by  unanimous  vote  of  the 
advisory  panel. 

[n]  If  the  advisory  panel  does  not 

unanimously  endorse  an  application, 
the  State  DOT  or  MPO  will  make  a 
decision  to  grant  or  deny  the  applicalion 
based  on  the  following  criteria: 

(A)  Cost  evaluation.  A  recipient  may 
provide  charter  service  when  it  can  do 
so  at  a  significantly  lower  cost  than  can 
private  charter  operators.  Cost 
differences  may  be  considered 
significant  when  there  is  approximately 
a  twenty  percent  difference  between  the 
average  "harse  for  service  by  private 
opera'.c-c  and  the  recipient's  fully 
allocate.:    nst  of  providing  the  service. 
or  when  the  advisory  panel  determines 
them  to  be  significant. 

(B)  Equipment  uniqueness.  A 
recipient  may  pro%Tde  charter  service 
using  equipment  that  is  not  available 
from  a  private  source,  when  such 
equipment  is  essential  to  the  purpose  cf 
the  charter  trip 

[Q  Sen,-!ce  nature  A  reapient  may 
provide  unscheduled  or  demand 
responsive  service  that  could  not  be 
provided  by  a  pnvate  operator  without 
advance  notice  or  at  a  substantial 
surcharge  to  the  c^istomer 

[D]  Specific  local  factors.  A  rscipient 
may  provide  service  which  responds  to 
a  clear  need  that  cannot  be  met  by  the 
local  private  sector,  and  which  is 
important  to  the  eccnomi^:  cr  social 
health  and  vi'a;,ty  of  ihe  local  area. 

(:ii)  The  S'.ate  DOT  or  MPO  may  not 
grant  applications  to  provide  service 
that  would  jeopardize  the  economic 
vitality  of  individual  pnvate  charter 
operators  or  would  seriously  detract 
from  private  charter  business. 

(iv)  The  service  described  in  this 
subsection  may  be  provided  only  during 
the  demonstration  program  to  be 
conducted  from  August  9,  1993  to 
August  9,  1994  in  the  following  sites: 

(A)  Monterey,  California; 

(B)  Oklahoma  City,  Oklahoma; 

(C)  St.  Louis,  Missotiri; 

(D)  Yolo  County,  California; 

(E)  Four  sites  within  the  State  of 
Michigan  to  be  selected  by  the  Michigan 

Department  of  Transportation  and 
approved  by  the  Federal  Transit 
Ad.ministraticn  prior  to  the  start  of  the 

demonstration  program. 

Lssupd  on  J-jIv  6.  1593 
Robert  H.  McManus, 
Acting  Adrmnistrvtor. 
[FRD<K  93-1 5 :'r  Filed  7-8-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphertc 
Administration 

50  CFR  Part  671 

(Dockat  No.  »21 106-3165,  LO.  063093A] 

King  and  Tannar  Crab  Fisheries  in  the 
Bering  Sea  and  Aleutian  islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  'NMFS)  NQAA.  Com.merce- 
ACnoN:  Re.Tioval  of  interim  Rnal  rule. 

SUMMARY:  N'MFS  18  issuing  a  technical 

Hinendment  to  regulations  at  50  CFR 
part  671,  which  are  applu.dole  to  Lhe 
king  and  Tanner  crab  fisher. ^is  in  the 
Bering  SeA  and  Aleutian  islands 
management  area  (BSAIj.  The  technical 
amendment  removes  an  interim  final 
rule  that  had  been  published  to 
supersede  State  of  .-Maska  regulations 
es'-ibiishmg  certain  crab  pot  limits  in 
the  ext  !l.s,'.*j  economic  zone  in  the 
management  area.  This  action  is 
necessary  because  the  State  of  Alaska 
rescinded  the  regulations  that  had 
implemented  the  pot  limits  in  question, 
obviating  the  ne«d  for  the  interim  final 
rule.  It  is  intended  to  promote  the  goals 
and  obiectives  of  the  Fishery 
M^na^^ement  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fistienes  in  Lhe 
BSAI  (FMP). 

EFFECTTVE  OATI-  July  2.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NFMS.  907-586-7230 

SUPPt-EMENTAHY  INFORMATJON. 

Background 

Fishing  for  king  and  Tanner  aab  by 
U.S.  vessels  in  the  BSAI  is  governed  bv 
the  FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  It  is 
a  framework  FMP  that,  with  oversight 
by  the  Council  and  the  Secretary  of 
Commerce,  delegates  management  of  the 
crab  resources  in  the  BSAI  to  the  State 
of  Alaska. 

During  its  March  3-5. 1992,  meeting, 
the  State  of  Alaska's  Board  of  Fisheries 
(Board)  adopted  certain  uniform  crab 
pot  limits  to  manage  the  king  and 
Tanner  crab  fisheries.  Specifically,  the 
Board  established  the  following  pot 
limits,  which  became  effisctive  as  State 
regulations  at  S  Alaska  Administrative 
Code  (AAC)  on  June  19. 1992  250  king 
crab  pots  in  Bristol  Bay  (5  AAC  34  825). 
100  king  crab  pots  in  the  Bering  Sea  (5 
AAC  34.925);  and  250  Tanner  crab  pots 


in  the  Bering  Sea  (5  AAC  35.525).  On 
December  3,  1992.  NMFS  published  an 
interim  final  rule  (57  FR  57112)  that 
superseded  these  State  of  Alaska 
regulations  in  the  management  area. 
Reasons  for  this  action  by  NMFS  are 
contained  in  the  preamble  to  the  interim 
final  rule. 

On  December  12.  1992.  the  Slate  of 
.Maska  promulgated  an  emergency  order 
rescinding  the  aforementioned  pot 
limits,  obviating  the  need  for  the  interim 
final  rule.  Therefore,  NMFS  removes  the 
interim  final  rule. 

Classification 

The  Assistant  .Administrator  for 
Fisheries,  NO.AA  (Assistant 
Administrator  J,  has  determined  that  this 
technical  amendment  is  necessary  for 
the  conservation  and  management  of  the 
king  and  Tanner  crab  fisheries  in  the 
BS.Al,  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable 
laws. 

This  action  removes  an  interim  final 
rule,  which  is  no  longer  necessarvc 
because  Lhe  State  of  Alaska  has 
rescinded  the  pot  limit  regulations  that 
the  interim  final  rule  superseded  As 
such,  provision  for  advance  public 
comment  is  not  neces.sar\'  under  5 
US  C.  553(b)(B),  and  good  cause  exists 
under  5  U.S.C.  553(d)  not  to  delay  the 
effective  date  of  the  technical 
amendment  for  30  days.  Furthermore, 
the  Assistant  Administrator  has 
determined  that  it  is  categorically 
e.xcluded  from  the  requirement  to 
prepare  an  environmental  assessment 
under  section  6  02.c.3{f)  of  NOAA 
.Administrative  Order  216-6. 

Thi,'  rule  is  being  issued  without  prior 
CG.m.ment  and  is  not  subject  to  the 
Regulatory  Flexibility  Act  requirement 
for  a  regulator)'  ilexibility  analysis. 
Therefore,  none  has  been  prepared. 

This  rule  removes  an  inoperati  f  rule 
that  has  been  determined  not  to  be  a 
major  rule  under  E  O  12291.  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  cf  a  federalism  assessment 
under  E,0,  12612,  and  do^s  not  contain 
a  coilection-of-information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  No  changes  in  the 
regulatory  impacts  previously  reviewed 
and  a.nalyzed  will  result  fro.Ti 
implementation  cf  the  technical 
amendment. 

The  Director  of  Lhe  .A.laska  Region, 
NMFS,  has  detennined  that  this 
technical  amendment  will  not  adversely 
affect  endangered  or  threatened  species. 
Therefo.'-e,  further  consultation  pursuant 
to  section  7  of  the  Endangered  Species 
Act  is  not  required  for  the 
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implementation  of  this  tochnlcal 
arcpndment 

Li«t  of  Subi«ctt  in  50  C7E  Part  S71 

Fishanef,  RKportir.g  arid 
X ^rdkeeping  rw^usrement* 

DatcKi  )ulv  2   1993. 
StflsiM-l  W  MciCaan 

Ait.ng  Assistcnl  .*drr;.r:irtn^c>r  or  Ftihgn^s. 
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Th«  *9CtJof)  Ot  t^«  FEDERAL  REGISTER 
contatne  notices  to  ihe  pubitc  ol  t\«  proposal 
issuance  at  nies  and  regulations  The 
purpose  erf  these  riotices  is  to  gtve  interestec! 
peraons  an  oppo<tun<ty  to  partKapate  In  the 
rule  rnaUng  pnor  to  the  adopOon  o<  the  ^naJ 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRP«r160 
FUN  3150-AE40 

Disposal  of  High-L«v«<  Radioaclive 
Wastes  in  Geologic  Repositories; 
Investigation  and  Evaluation  of 
Potentially  Adverse  Conditions 

AGENCY:  Nuclear  Regulatory 

Commission 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  to 
clanfy  its  regulations  w.th  respect  to  the 
consideration  of  certain  defined 
geologic  and  other  conditions  that,  if 
present,  are  potentially  adverse  to  the 
ability  of  a  geologic  repository  to  meet 
the  prescribed  performance  objectives 
v-v.li  respect  to  isolation  of  hi^'i-ievpi 
radioactive  waste.  The  proposed 
revisions  attempt  to  maie  clear  that  the 
adequaq/  of  a  license  applicant's 
investigations  and  evaluations  will  be 
judged  in  terms  of  their  significance  to 
compliance  with  post-closure 
perform.ance  obiectives.  In  addition, 
provisions  that  deal  with  information 
presentation  m  the  license  application 
would  be  completely  separated  from  the 
technical  cnteria  and  moved  to  the 
section  that  defines  the  required 
contents  of  the  license  application. 
DATES:  Comments  must  be  submitted  on 
or  before  October  7.  1993  Comments 
received  after  Lhis  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
AOOAESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  EXT  20555. 
Attn:  Docketing  and  Service  Branch 
F0«  FURTHER  tNFORMATK)N  CONTACT: 
Mark  S.  Delligatti,  Division  of  High- 
Level  Waste  Management.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission. 
Rockville.  Maryland  20852.  telephone 
(301) 504-2430. 


UMI 


SUPPLEMENTARY  INfORMATION:  As 

reflected  m  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended,  the  Nuclear 
Rf'guletory'  Commission  exercises 
licensing  and  related  regulatory 
authonty  with  respect  to  geologic 
repositones  that  are  to  be  constructed 
and  operated  by  the  U  S.  Department  of 
Energy  irXJE]  for  the  disposal  of  high- 
level  radioactive  waste.  The 
Commission's  regulations  pertaLning  to 
such  geologic  repositories  appear  at  10 
CFRpartGO.  The  C^m.mission  has  lately 
been  engaged,  with  the  assistanc-e  of  its 
federally-funded  resefirrJi  and 
development  center  (the  Center  ,'or 
Nuclear  Waste  Regulatory  Analyses,  or 
"OJWRA").  in  a  review  of  the  ' 
requirements  of  part  60.  with  particular 
attention  to  any  matters  that  may  be 
ambiguous  or  inconsistent  with  other 
expressions  of  its  regulator}'  policy.  The 
results  of  CNVVR.A  s  review  were 
reported  in  CNW'RA  90-Cmi3, 
"Identification  and  Evaluation  of 
Regulatory  and  Institutional 
Uncertainties  in  10  CFR  part  60  "  The 
proposal  that  is  presented  by  this  notice 
deals  with  a  matter  that  was  brought  to 
light  by  this  review. 

Background 

To  place  the  issue  at  hand  in  ccntexl, 
it  wotjld  be  useful  to  descnbe  generally 
the  principal  features  of  part  60. 

1.  Before  construction  of  the 
repository,  DOE  is  required  to  obtain  a 
"construction  authorization'  from  NRC 
(10  CFR  60.3(b)). 

2.  DOE'S  license  application,  which  is 
to  be  submitted  when  it  seeks 
construction  authorization,  must 
contain  the  information  described  m  a 
detailed  section  on  "Content  of 
apphcation"  (10  CFR  60  21  j 

3.  Upon  consideration  of  EXDE's 
application,  the  Commission  may 
authorize  construction,  considenng 
whether  required  information  has  been 
submitted  and  whether  the  site  and 
design  comply  with  the  Technical 
Criteria  (10  CFR  60.31(a)). 

4.  The  'Technical  Criteria"  in  10  CFR 
part  60,  subpart  E  include,  among  other 
things,  certain  performance  obiectives 
(10  CFR  60.111-60.113)  as  well  as  siting 
criteria  (10  CFR  60.122)  and  design 
criteria  (10  CFR  60  1 30-1 34) 

The  issues  to  be  addressed  concern; 
(11  The  meaning  of  two  provisions  of  the 
siting  criteria,  particularly  as  they  may 
relate  to  the  performance  objectives.  (2) 
the  way  individual  potentially  adverse 


conditions  must  be  considered,  and  (3) 
the  appropriateness  of  moving,  from  the 
siting  criteria  to  the'content  of 
application  section,  those  requirements 
that  deal  with  information  to  be 
provided  by  DOE,  including  the 
provisions  of  the  siting  criteria 
described  above. 

The  siting  criteria  include  a  listing  (in 
10  CFR  60.122(b))  of  certain  "favorable 
conditions"  and  also  (in  10  CFR 
60.122(c))  of  certain  "potentially 
adverse  conditions."  The  significance  of 
these  conditions  is  that  they  may  afferrt 
the  performance  of  the  repository  in 
isolating  any  emplaced  waste — i.e., 
inhibiting  the  transport  of  radioactive 
materials  from  emplaced  waste  so 
amounts  and  concentrations  entering 
the  environment  will  be  kept  within 
prescribed  limits. 

CNWRA's  review  of  the  regulation  did 
not  identify  any  regulatory  uncertainty 
with  respect  to  the  treatment  of 
favorable  conditions.  The  treatment  of 
potentially  adverse  conditions  was 
viewed,  however,  as  being  unclear.  The 
regulation  appropriately  notes  t}.at  if 
any  of  the  potentially  adverse 
conditions  is  present,  it  may 
compromise  the  ability  of  the  geologic 
repository'  to  m.eet  the  performance 
objectives  relating  to  isolation  of  the 
waste.'  It  then  goes  on  to  specify  ways 
in  which  it  can  be  demonstrated  that 
such  a  condition  does  not  so 
compromise  the  performance  of  the 
repository.  For  llie  demonstration  to 
meet  the  requirements  of  the  rule,  the 
potentially  adverse  condition  must  have 
been  "adequately  investigated"  and  its 
effect  must  have  been  "adequately 
evaluated." 

Each  of  these  terms  gives  rise  to  a 
regulatory  tincertainty.  Sperjfically,  the 
issue  concerns  the  standard  by  which 
the  "adequacy"  of  the  investigation  and 
evaluation  is  to  be  measured:  Is  the 
proper  standard  that  which  is  relevant 


'  S«e  Slafl  Pogilion  60-002.  "The  Maamrg  of  the 
PhraM  Performance  Objectives  Relating  to  Isolation 
of  tho  Waste.'"  where  it  was  conciuded,  on  the  basis 
of  the  ruJemakuig  record  for  10  CFR  part  60,  that 
the  subject  phrase  (in  10  CFK  60.122)  refers  to  the 
performance  objectives  set  out  in  10  CFR  60.112. 
"Overall  Performance  Objective  for  the  Geologic 
Repository  after  Permanent  Qosure."  and  10  CFR 
60  113.  "Performance  of  Particular  Barriers  after 
Permanent  Qosure."  but  does  not  refer  to  the 
performance  objectives  set  out  in  10  CFR  60  HI. 
"Performance  of  the  Geologic  Repository 
Operation*  Area  through  Permanent  Closure." 
Availability  of  thu  staff  position  was  noted  at  ii 
FR  3356S:  August  16,  1990. 
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and  material  to  judging  whether  the 
performance  ob|w:l:ves  relating  to 
isolation  of  the  \^este  have  tviwr,  met.  or 
is  it  some  other  s*ar,d:.r'i,  (iind  if  so. 
what  standard)''^  In  addition,  the 
CNVVRA  interprt^ted  If)  CIT?  60.122(a)(2) 
to  require  analyses  of  the  effo-rt  of  each 
potentially  adverse  condition  on 
perfomiance  aiid  therefore,  10  CFR 
60.122(a)(2)  constitutes  a  separate 
regulatory  recjuirement  independent  of 
the  performance  objectives  in  10  CFR 
60.112  and  10  CFR  60  113.  Tlie  CSWRA 
concluded  that  even  if  comphance  was 
demcnstrate^i  wiih  10  CFR  60  112  and 
10  CFR  60  113,  additional 
demonstrfition  of  con-ipuance  wuuid  l>e 
necessary  to  address  the  potentially 
adverse  conditions  listed  in  10  CF'R 
60.122(c]. 

Discussion 

The  Commission  believes  that  its 
intention  has  been  consistent  and 
manifest  throughout  the  rulemaking 
process.  The  Commission  has 
endeavored  to  establish  a  set  of 
regulations  that  would  facilitate  a 
judgment,  in  accordance  with  the 
Atomic  Energy  Act,  of  whether  the 
proposed  disposal  of  high-level  waste  in 
a  geologic  repository  would  create  any 
unreasonable  risk  to  the  health  arid 
safety  of  the  pubhc.  Although  certain 


'  The  full  text  of  the  pertmenl  raguUlioa.  10  CfK 
60  122(al.  reads  a«  follows. 

(aMU  -^  geologic  setticig  shall  exhibit  an 
sppropnaie  combination  of  the  condibotu  jpecifie«i 
In  paragraph  fb)  of  thi«  soction  to  thuL  togethar 
with  the  ongineerwi  barnar*  l»ic!  [liajTierl  system, 
the  favorable  conditionii  prosant  are  sufficient  to 
provide  r«a«ODable  aasurance  that  the  perfomvHnce 
obiectivsg  relatK'^  to  Uoiatioc  of  the  wute  will  be 
met. 

(2)  l/any  of  the  potentiaiiy  adverse  ccn.iiticrj 
specified  in  paragraph  (c)  of  thii  section  i«  present, 
it  may  compiDmise  the  ability  of  the  geologic 
repository  to  meet  the  parformance  obi«ctive« 
relating  to  isolation  oi  the  wastn  In  order  to  she  w 
that  8  potentially  adverse  condition  does  not  so 
compromise  the  performance  of  the  gfHjiogir 
repository  the  folic  wins  must  t>e  d6rr.on.<itrat»d 

(i)  The  potentiAJly  adverie  hunian  activi'y  or 
natural  condihon  has  been  adequately  ir  vestigatsd, 
induding  the  extent  to  which  ;be  rond:'.ion  nay  be 
present  and  still  be  undetected  tflkin>!  into  account 
the  degree  of  resolution  achieved  Oy  the 
Investigations,  and 

(til  The  efiecl  of  the  potentiailv  ad-.erse  human 
activity  or  natural  condition  bus  beer  »d«^'.mtp!v 
evaluated  using  analysos  wtuch  are  sensitive  to  the 
potentially  human  activiiy  or  twUiral  conditioti  and 
assumptions  which  are  not  likely  tc  underestinaate 
its  effect,  and 

(iiiKA)  The  potentially  adverse  human  activity  or 
natural  condition  is  shown  by  analysis  p-.irs  lan!  ty 
paragraph  (aM2J(ii)  of  this  section  not  tt  afiect 
significantly  the  abibty  of  the  geologic  retxisitory  to 
meet  the  performance  ob)ective«  relating  to 
isolation  of  the  waste,  or 

(B)  The  affect  of  the  potentially  adverse  human 
activity  or  natural  condition  is  compensated  by  the 
presence  of  a  combination  of  the  favorable 
characteristics  so  that  the  perfonnance  obfactivs* 
relating  to  isolation  of  the  waste  are  mat,  or 

(C)  Im  poteotially  adverse  human  activity  o; 
natural  condition  can  be  remedied. 


reqmrements  may  be  stated  in 
unqualified  terms,  we  have  noted  that 
we  do  not  expect  that  complete 
assurance  that  they  will  be  met  can  be 
presented.  A  reasonable  assurance,  on 
the  basis  of  the  record  l>efore  the 
CommissicH),  that  the  objectives  and 
criteria  will  be  met,  is  the  general 
standard  that  is  required.  In  particular, 
proof  of  the  future  performance  of 
engineered  barrier  systems  and  the 
geologic  setting  over  time  periods  of 
many  hundreds  or  many  thousands  of 
years  is  not  to  be  had,  in  the  ordinary 
sense  of  the  word.  What  is  required  is 
reasonable  (not  complete)  assurance  that 
the  outcome  will  be  m  conformance 
with  those  obiecuves  and  criteria.  The 
Commission  has  stated  that 
demonstration  of  compliance  will  rely 
on  data  hnm  accelerated  tests  and 
predictive  models  that  are  supported  by 
such  measures  as  field  and  laboratory 
t-sts,  monit;jr:ng  data,  and  natural 

a;ialag  studies  10  CFR  6q.l01fa)(2). 

Rea-sonebie  as.surance  that  the 

outcome  will  be  in  conformance  with 
the  stated  objectives  and  criteria 
represents  a  judgment  that  the  overall 
performance  of  the  geologic  repository, 

ar.d  the  performance  of  partin:lar 

Siibsystems,  would  achieve  speafied 

levels  of  radionuclide  containment  and 

isoiati'jn,  coupled  with  an  expeK'tat.on 

tl.at  certain  design  and  quality 

assurance  features  would  be 

incorporated  so  as  !c  enhance 

confidence  tliat  ,«uch  perfonnflnce 

would  be  achieved  Concern  with 

pctentialiy  adverse  conditions  was 

spelled  cut  clearly  it  was  to  a-ssure  that 

uhey  would  'be  '•  •   •   •  assessed  m 

order  to  assure  that  they  will  not 

compromise  the  ability  of  the  geohffc 

repository  tn  m(-Pt  the  perfonnance 

obifcti\-es  [relating  to  isolation  of  the 

wastei  '■  (Emphasis  added.)  48  FR 

tB194.  28201.  lune  21, 1983  (final 

rulemaking), 
!;  wcs  our  inilusion  in  the  technical 

cTiti^na  of  prov  iSiOns  that  relate  not  to 

the  per''onnanre  of  the  repository,  but  to 

rr.etiiodclogy  fur  de.Tionstraling  that 

performance  tliat  gave  rise  to  the 

rp^ulatury  uncertainty  identified  by 

CA\VR,\  Such  matters  are  ordinarily 

uihU  with  in  procedural  sections  of  the 

r{*gulat;ons,  and  in  particular  those 

sections  that  define  tne  rBquireraents  for 

the  content  of  he  ense  applications,  and 

should  have  be«n  treated  in  like  manner 

in  10  CFR  Part  60  Had  this  been  done, 

there  would  be  no  uncertainty.  The  rule 

would  then  have  been  a  straightforward 

reflection  of  the  Commissions  intent 

DOE  would  need  to  demonstrate  that 

the  perfonnance  objectives  would  be 

met,  taking  into  account  the  presenc^j  of 

potentially  adverse  conditions  EXDE 


would  not  have  to  demonstrate,  as  well. 

that  there  had  been  an  "adequate 

investigation"  or  "adequate  evaluation" 

above  and  beyond  what  might  be 

needed  to  show,  with  reasonable 

assurance,  that  the  performance 

objectives  related  to  isolation  of  the 

waste  would  be  met  We  do,  in  fact, 

anticipate  that  quite  thorough 

investigations  will  be  undertaken  and 

that  very  sophisticated  evaluations  will 

be  needed,  but  the  measure  to  be 

applied  is  only  that  which  is  relevant 

and  material  to  a  finding  that  the 

performance  objectives  have  been 

satisfied. 
It  is  also  appropriate  to  clarify  our 

expectation  that  the  evaluation  of 

potentially  adverse  conditions  should 

take  into  accoimt  the  interaction  of  such 

conditions.  Indeed,  it  would  be 

inappropriate  to  attempt  to  evaluate  a 

condition  such  as  evidence  of 

dissolutioning  (60.122(c)(10))  without 

considering,  as  well,  the  potential  for 

changes  in  hydrologic  conditions 

resulting  from  reasonably  foreseeable 

climatic  changes  (60.122(c)(6)).  The  very 

reason  for  requiring  consideration  of 

potentially  adverse  conditions  is  to 

ensure  that  the  performance  objectives 

will  be  met  and  this  cannot  be 

accomplished  if  combined  effects  are 

not  taken  into  account.  While  the 

regulation  does  refer  to  evaluating  the 

significance  of  each  of  the  potentially 

adverse  conditions,  this  was  intended  to 

mean  that  the  evaluation  must 

demonstrate  how  the  potentially 

adverse  condition  is  taken  into  account 

in  meeting  •'  *>  ;'erformance  objectives 

(i.e.,  the  application  would  need  to 

describe  the  presence  of  the  condition 

and  consider  that  condition  in  the 

evaluation  of  performance).  The  rule 

does  not  and  was  never  intended  to 

exclude  the  consideration  of  other 

conditions,  whether  favorable  or 

potentially  adverse,  that  would  have  a 

bearing  upon  performance  and  the 

sensitivity  of  such  performance  to  the 

potentially  adverse  condition  in 

question.  That  is  exactly  what  is  called 

for  by  10  CFR  60.21(c)(l)(u)(B),  which 

requires  the  appLcant's  Safety  Analysis 

Report  to  include  an  assessment  that 

among  other  things,  analyzes 

"  •  •  •  the  extent  to  which  it 

contributes  or  detracts  from  isolation." 

Although  we  acknowledge  that  the 

wording  of  the  existing  rule  could  be 

read  to  call  for  a  more 

compartmentalized  approach  to  the 

analysis  o^  potentially  adverse 

condition?-  v*e  view  that  construction  as 

Tire  nrfi!    :  .jiige  that  is  proposed. 
therefore  is  to  remove  from  the 
technical  criteria  that  portion  of  the  text 
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that  deals  with  methodology,  as 
contrasted  with  the  physical 
characteristics  of  the  site  Section 
60  122  will  suil  include  a  list  of 
favorable  conditions  and  potentially 
adverse  conditions  Section  60  122(a)(1) 
will  continue  to  require  that  the 
geologic  setting  exhibit  an  appropriate 
combination  of  favorable  conditions  to 
provide  reasonable  assurance  that  the 
performance  objectives  relating  to 
isolation  of  the  waste  (clanfied  by 
inccrpcratmg  specific  reference  to  10 
CFR60  112  and  10  CFR  60  113)  will  be 
met.  However,  the  treatment  of 
potentially  adverse  conditions  would  be 
modified.  Instead  of  setting  out  a 
methodology  for  demnnstraUng  that  a 
potentially  adverse  condition  does  r.ot 
compromise  the  geologic  repositorv's 
abiiitv  to  meet  the  performance 
objectives  relating  to  isolation  of  the 
waste,  this  portion  of  the  rule  would 
simply  declare  that  the  presence  of 
potentially  adverse  conditions  m.ust  not 
so  compromise  repository  performance 
Under  §60.2i;r.j{i)fiij(B)',  the  applicant 
would  still  be  required  to  carry  out  the 
investigations  needed  to  determine 
whether  or  not  a  potentially  adverse 
condition  may  be  present. 

Although  the  means  for  evaluating  the 
significance  of  potentially  adverse 
conditions  would  no  longer  appear  in 
the  technical  ciitena,  they  would  still  be 
an  integral  part  of  the  regulation  as  a 
whole.  This  can  be  demonstrated 
readily,  as  foiiows. 

Currently.  10  CFR  60  122(a)(2)  requires 

that  the  potentially  adverse  hxTian  activity  or 
na^u^ai  condition  be  adequatt!/  investigated, 
iDciuding  the  extent  to  which  the  condition 
may  be  present  a.id  st.il  be  undetected  taking 
into  account  the  degree  of  resolution 
achieved  by  the  ir-ves'igatinns  The  proposed 
rj.\o  would  accomplish  exactiv  the  same 
thing  bv  amendir.g  10  Q'R  60  21(c)(l)(ii)(B), 
which  deaiS  with  a  site  assessment  that  must 
be  inr.Juded  in  the  Safety  Analysis  Report,  to 
specify  that  'fcr  each  potentially  adverse 
a^ndition,  the  ai^.aiys.s  shall  demonstrate 
either  its  at>sence  jr  the  extent  to  which  its 
p."psenc«  may  have  been  underestimated  or 
undetected,  taJting  into  account  the  degree  of 
resolution  achieved  by  the  Investigations." 
The  phrase    adequately  investigated,"  which 
was  found  to  be  a  source  of  regulatory 
uncertainty,  is  to  be  removed  from  the 
regulation  Note  'nat  the  description  of  the 
investigation  has  b*^::  ri3fir:r»d  to  reflect 
possible  under^st.ir.ii'.fjn  )'.  as  well  as 
nonrtetection  of.  potential iv  adverse 
conditions  Currently.  10  CFR  50.122(a)(2) 
requires  that  the  effe<:t  of  the  potentially 
adverse  human  activity  or  natural  condition 
on  the  site  be  adequately  evaluated  using 
analyses  which  are  sensitive  to  the 
potentially  adverse  human  activity  or  natural 
condition  and  assiumpUona  which  are  not 
likely  to  underestimate  its  effect.  Again,  the 
proposed  rule  serves  the  same  purpose,  by 
amending  the  "Content  of  Application," 


§60-21icJil,'|iil(Cl,  to  Incorporate  the  same 
level  of  detail.  The  amended  language 
requires  evaluations  of  perforrnance  that 
"shall  consider  all  of  the  potentially  adverse 
conditions  and  {avcvable  conditions 
enumerated  in  §60.122  that  have  not  been 
determined  to  be  absent,"  and    in 
considering  any  such  i>otentiaily  adverse 
condition,  assumptions  should  be  used  that 
are  not  likely  to  underestimate  its  effects  ' 
The  phrase  "adequately  evaluated  '  is 
eliminated,  but  the  standard  for  adequacy  of 
evaluation  is  made  explicit  by  stating  that 
*The  evaluations  must  demonstrate  that 
considering  the  potentially  adverse 
conditions  in  combination  with  other 
characteristics  of  the  site  and  design,  the 
performance  objectives  relating  to  the 
Isolation  of  the  waste  as  set  out  m  §§  60  1 1 2 
and  60.113  of  this  part  will  be  met.  ' 

The  proposed  rule  would  differ  in  two 
other  respects  from  the  existing  rule 
The  new  rule  clearly  indicates  ttiat  the 
required  evaluations  are  to  be 
undertaken  in  combination.  This  means 
that  the  effiect  of  a  particular  potentially 
adverse  condition  would  not  be  studied 
in  isolation  but  in  the  context  of  odier 
characteristics  of  the  site  and  design  as 
well.  This  is  accomplished  by  requiring 
the  evaluation  of  the  potentially  adverse 
conditions"*  *  *  in  combination  with 
other  characteristics  of  the  site  and 
design."  The  second  difference  relates 
to  the  elimination  of  three  clauses 
currently  contained  in  §60  122(a)f2)fiii) 
that  set  out  alternative  ways  how  the 
applicant  can  deal  with  the  presence  of 
potentially  adverse  conditions — by 
showing  that  they  are  not  significant, 
that  they  are  compensated  for  by  the 
presence  of  favorable  conditions  or  that 
they  can  be  remedied  What  is  required 
is  clear;  reasonable  assurance  that  the 
performance  objectives  relating  to 
isolation  of  the  waste  will  be  satisfied 
For  the  reasons  indicated  above,  the 
three  clauses  currently  appearing  as 
§60.122(a)(2){i)(ii)  and  (iii)  that  indicate 
how  the  requirement  might  be  satisfied 
are  uimecessary.  Thus,  even  though  the 
alternative  ways  of  dealing  with  the 
presence  of  potentially  adverse 
conditions  are  not  listed,  the  applicant 
may  continue  to  employ  any  of  Lhem  in 
demonstrating  that  the  pertinent 
performance  objectives  have  been 
satisfied. 

Submission  of  Comments  in  Electronic 

Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  letter  in  electronic 
format  on  a  DOS-formatted  [IBM 
compatible)  5  25  or  3.5  inch  computer 
diskette  Text  files  should  be  provided 
WordPerfecl  format  or  unformatted 
ASCII  code.  The  format  and  version 


should  be  identified  on  the  diskette's 
external  label. 

Environmental  Impact 

The  NRG  has  determined  Lhat  this 
proposed  rfgulc'ion  is  the  type  of  action 
described  in  10  CFR  51  22fdl.  pertaining 
to  the  promu'gaiicn  of  technical 
requirements  and  cnteria  tliat  the 
Cxjmmission  will  apply  in  approving  or 
disapproving  applications,  under  part 
60.  Therefore  neither  an  environ.mental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Reduction  Act  Statement 

Tliis  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  19fl0  (44 
U.S.C.  3501  et  seq).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0127. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Com.mission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NTVV.  (Lower  Level), 
Washington,  DC.  Single  copies  maybe 
obtained  from  Mark  S.  Delligatti, 
Division  of  High-Level  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Comm.ission.  Rockville, 
Marviand  20852.  telephone  (301)  504- 
2430. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  AODflESSES 
heading. 

Regulatory  Flexibility  Ad  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U  S.C.  605(b), 
the  Commisj^ion  certifies  that  this  rale, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
num.ber  of  small  entities.  The  only 
entity  subject  to  regulation  under  this 
rule  is  IX)E. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50. 109,  does  not 
apply  to  this  proposed  rule  because 
affected  facilities  are  not  licensed  under 
10  CFR  part  50,  and  therefore,  a  backfit 
analysis  is  not  required.  This  proposed 
rule  affects  only  those  facilities  that  will 
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be  used  for  the  disposal  of  high-level 
waste 

List  of  Subjects  in  10  CFR  Part  60 

Criminal  penalties,  High-Ieve!  Kaste, 
Nuclear  power  plants  and  reactors. 
Nuclear  matenals.  Reporting 
requirements,  and  Waste  treatment  and 
disposal. 

For  the  r«ssor;s  st»?  out  In  the 
preamble  and  u'lJer  the  a'„.thority  of  the 
AtoTiic  Enen<>  Art  :>f  i,Q=>4.  es  amended; 
the  Energy  Reij:vi,:.i/ation  Act  of  1974, 
as  amended,  t.ht^  N  ^:  iear  Waste  Policy 
Act  of  1982.  as  i.:     -  led;  and  5  U.S.C. 
553,  NRC  is  prt  pus.ng  to  adopt  the 
following  amendments  to  10  CFR  part 
fio 

PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORiES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows; 

Authority:  Sees.  51,  53.  62,  63. 65.  81, 161. 
182,  183,  68  Stat.  929.  930.  932,  933,  935, 
948,  953,  954,  as  amended  (42  U.S.C  2071, 
2073.  2092,  2093.  2095,  2111,  2201.  2232, 

2233);  Sflcs  202   206,  88  S^at   1244   1246(42 
U.S.C  5S42.  5846),  sees  10  ^nd  U  Pjb,  L. 
95-601,  92  Stat  2951  (US  (    ^i  J^a  ad 
5851);  sec.  102,  Pub.  L  91-1  ^u  83  Stat.  853 
42  U.S.C  4332);  sees.  114. 121,  Pub.  L.  97- 
425, 96  Stat,  2213g,  2228,  as  amended  (42 
U.S.C.  10134,  10141), 

2,  Section  60  21  is  amended  by 
revising  paragraphs  {c)(l)(ii)(A),  (B),  and 
(C)  to  read  as  follows: 

S&0.21     Conteiit  o(  8ppiicati;.'n 


u;  ■  •  • 
(D*  •  • 

(ii)  The  assessment  shall  contain: 

(A)  An  analysis  of  the  geology, 
geophysics,  hydrogeology, 
geochemistry,  climatology,  and 
meteorology  of  the  site. 

(B)  Analyses  to  determine  the  degree 
to  which  each  favorable  condition  and 
potentially  adverse  condition 
enumerated  \n  §  60,122  has  been 
characterized  and  has  been  found  to  be 
prf^^ent  For  each  potentially  adverse 
condition,  the  analysis  shall 

df  nio:ist.rate  either  its  absence  or  the 
ex!er:t  *q  which  its  presence  may  have 
been  underesti:nated  or  undetected, 
taking  into  account  the  degree  of 
resoluticn  achieved  by  the 
investigations  For  these  purposes, 
investigations  shall  extend  from  the 
surface  to  a  depth  sufficient  to 
determine  critical  pathways  for 
radionuclide  migration  from  the 
underground  facility  to  the  accessible 
environment.  Potentially  adverse 
conditions  shall  be  investigated  out^.de 


of  the  controlled  area  if  they  may  sffHct 
isolation  with.in  the  controlled  area 

(C)  ,An  evaluation  of  the  performance 
of  the  proposed  geologic  repository  for 
trie  penod  after  pemianent ;  ]o>-...,.re, 
essummi?  anticipated  processes  and 
events  ^yv^s.  tne  rates  and  quantities  of 
rfl«u,ses  to  'Liie  d:.cessible  environment 
as  e  f;, :;:•*,';;:  ot  time,  and  a  similar 
ev c, ; .jd'.'^n  tnat  also  a.isi..:n.i^s  the 
oci:...""*':: '  t<  r..f  ■...;■  ari*,c.;'(;''-id  processes 
an...j  evMnts  T"l,e  evii\i.,.aUy--]s  snail 
consider  all  of  the  potentially  adverse 
conditions  and  favorable  conditions 
enumerated  in  $  60.122  except  those 
that  have  been  determined  to  be  absent. 
In  considering  any  such  potentially 
adverse  condition,  assumptions  should 
be  used  that  are  not  likely  to 
underestimate  its  effects.  The 
evaluations  must  demonstrate  that, 
considering  the  potentially  adverse 
conditions  in  combination  with  other 
characteristics  of  the  site  and  design,  the 
performance  objectives  relating  to  the 
isolation  of  the  waste,  as  set  out  in 
§§60.112  and  60.113,  will  be  met. 
•        •        •        •        • 

3.  Section  60.122  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§6C.'22     Siting  criteria. 

(a)(1)  A  geologic  setting  shall  exhibit 
an  appropriate  combination  of  the 
conditions  specified  in  paragraph  (b)  of 
this  section  so  that,  together  with  the 
engineered  barrier  system,  the  favorable 
conditions  present  are  sufficient  to 
provide  reasonable  assurance  that  the 
performance  objectives  relating  to 
isolation  of  the  waste,  as  set  out  in 
§§  60.112  and  60.113,  will  be  met. 

(2)  The  presence  of  potentially 
adverse  conditions  must  not 
compromise  the  abiUty  of  the  geologic 
repository  to  meet  the  performance 
objectives  relating  to  isolation  of  the 
waste. 


Dated  in  Rockville.  Maryland,  this  2d  day 
of  )uly.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  93-16240  Filed  7-»-93;  8:45  am] 

B'....,iv-.  CODE   '5eO-.C'   l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

4CCFR  Part  52 

[CA  3^...7.-s«}^,  frl M"-7] 

Approval  and  Pfomulgaiion  of 
Impiemenlatiop  Plant.  California  Slaie 
Implemenlalton  Plan  Revision   South 
Coast  AJr  Quality  Maaagemen!  Dmtnct 
SanlB  Barbara  County  .Atr  Ponut.cr. 
Controi  District 

*   ENCv;  Environmental  Protection 

.         (EPA). 
AcnoN.  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  on 
March  6, 1992  and  by  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(SBCAPCD)  on  November  5, 1991.  The 
California  Air  Resources  Board  (GARB) 
submitted  these  revisions  to  EPA  on 
September  14. 1992  and  June  19. 1992 
respectively.  The  revisions  concern  the 
following  rules:  revised  SCAQMD  Rule 
1115,  Motor  Vehicle  Assembly  Line 
Coating  Operations;  and  new  SBCAPCD 
Rule  339,  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations.  These 
rules  control  the  emissions  of  volatile 
organic  compounds  (VOCs)  from  motor 
vehicle  assembly  line  and  motor  vehicle 
reRnishing  coating  operations.  The 
intended  effect  of  proposing  limited 
approval  and  limited  disapproval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  both 
the  revisions  to  SCAQMD  Rule  1115 
and  SBCAPCD  339  and  is  proposing  a 
limited  approval  under  provisions  of  the 
CAA  regarding  EPA  actions  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions 
strengthen  the  SIP.  At  the  same  time, 
EPA  is  proposing  a  limited  disapproval 
under  the  CAA  provisions  cited  above 
because  the  rules  do  not  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas. 

DATES:  Comments  must  be  received  on 
or  before  August  9. 1993. 
* : ;) ^f  s  s E  s  Comments  may  be  mailed 
tu;  Diiiiiei  Meer,  Rulemaking  Section  U 
(A-5-3),  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
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Ragion  LX.  75  Hawthorne  Strmt.  San 

Francisco,  CA  94105. 

Copiet  of  the  rule  revision  and  the  new 
rule,  and  EPA'i  evaluation  report  of  sech  n.,!e 
are  available  for  public  inspection  at  EPA'i 
Region  9  office  during  norma]  business 
houn  Copiea  of  the  submitted  mle  revisi(;n,s 
and  new  rule  are  also  available  for  Inspection 
at  th«  following  locations: 
California  Air  Resoupcea  Board,  Stationary 

Source  Division,  Rule  Evaluation.  2020  L 

Street.  Sacramento,  CA  9S9M. 
South  Coast  Air  Quality  Management 

Distnct,  2)865  East  Copley  t)rivo.  Diamond 

Bar  CA  91765-4182. 
Santa  Barbara  .An  Pollution  Control  DiJtrct. 

26  Castilian  Dnve,  B-23  GoleU.  C^  93M  '' 

HX^  FURTHCR  INfOAMATION  COfTTACT: 

Chns  Stamos,  RulemaJong  Section  n 
(A-5-3),  Air  and  Toxics  Division,  VS. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  C\  94105.  Telephone:  (415) 
744-1187, 

SUPPt^MEMTAflY  INFORMATION: 
Background 

On  March  3.  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  1977  C!ean 
Air  Act  (1977  GAA  or  pre-amended  Ac\] 
that  included  the  Los  Angeies-South 
Coast  and  Santa  Barbara  Air  Basins  4  3 
FR  8964,  40  CFR  81  305.  Because  the 
Los  Angeles- South  Coast  and  Santa 
Barbara  Air  Basins  were  unabte  to  reach 
attainment  by  the  statutory  attainment 
date  of  December  31,  1982,  California 
requested  under  pre-amended  section 
172(a)(2).  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31.  1987.  40  CFR  52  238  The 
Los  Angeles-South  Coast  and  the  Santa 
Barbara  Air  Basins  did  not  attain  Lhe 
ozone  standard  by  the  approved 
attainment  date.  On  May  26.  1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  1 10(a)(2)(H}  of  th.e 
pre-amended  Act,  that  the  SCAQMD 
and  the  SBCAPCD  portions  of  the  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call)  On 
November  15,  1990,  amendments  ^o  the 
1977  CAA  were  enacted.  Pubiib  Law 
101-549,  104  Stat.  2399,  codified  at  42 
use.  7401-7671q  In  amended  section 
182(a)(2)(A)  of  the  CAA,  Congress 
statutorily  adopted  the  requirement  Lhat 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT]  rules  for  ozone  and  established 
a  deadline  of  May  15. 1991  for  states  to 
submit  corrections  of  those  defiaencies 

Section  182(aK2)(A}  applies  to  areas 
designated  as  noDattainment  prior  to 
enactment  of  the  ameDdments  and 
classified  as  maxgiiia]  or  above  as  of  the 


date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-araended  section  172(b) 
as  interpreted  m  pre-amendment 
g^jidance.'  EPA's  SIP -Call  used  lhat 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  AJigeles- South  Coast  Air 
Basin  is  classified  as  extreme  and  the 
Santa  Barbara  Air  Basin  is  classified  as 
moderate. '  therefore,  these  areas  are 
subie<.n  to  the  R..\CT  fix-up  requirement 
and  the  May  15,  1991  dtiadlme. 

The  State  of  California  submitted 
many  new  and  revised  RACT  rules  to 
EPA  for  incorporation  into  its  SIP  on 
.S«ptemb»)r  14,  1992  and  fune  19.  1992, 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EiW's  proposed  action  for  the 
following  rules  revised  SC/\QMD  Rule 
1115,  Motor  Vehicle  As.sembly  Line 
Coating  Operations,  and  new  SBCAPCD 
Rule  33^,  Motor  Vehicle  Assembly  and 
Mobile  Equipment  Coating  Operations, 
These  submitted  rules  were  found  to  be 
complete  on  .November  20,  1992  and 
August  27,  1992  pursuant  to  EPA's 
completenes.s  cntena  that  are  set  forth 
in  40  CFR  part  51,  .Appendix  V  and  are 
being  proposed  for  limited  approval  and 
limited  disapproval 

Rules  1115  and  339  cjsntrol  VOC 
emissions  from  motor  vehicle  assembly 
line  coating  operations  and  from  motor 
vehicle  refinishmg  operations.  VOCs 
ccntnbute  to  the  production  of  ground 
level  ozone  and  smog.  Rule  1115  was 
originally  adopted  as  part  of  SCAQMD's 
effort  to  achieve  the  National  Ambient 
Air  Qriahty  Standard  (NAAQS)  for 
ozone  and  has  been  revised  in  response 
to  EPA  s  SIP -Call  and  the  section 
182;a)(2l(A)  CAA  requirement.  Rule  339 
IS  a  new  rule  which  has  been  adopted 
to  met^t  EP.A  s  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  IS  EPA's  evaluation  and 
proposed  action  for  SCAQMD  Rule  1115 
and  SBCAPCD  Rule  339. 


'  Among  oihar  things,  the  pr»-«njeodmant 
guilince  conjiifj  of  i>io»«  portionj  of  the  propo»«d 
post  1S<J'  nzone  »nj  zAtticu  monoxid*  poUqr  that 
concarn  R-\(.-T   52  FR  450+4  iNoT«nb«  J4.  1987); 
"Iscuw  Relating  to  ViX:  Rngiilation  CutpoinU. 
Deficiencies  and  r>«vwt:icas.  Clan&calion  to 
Appendix  D  -J  .Sov^cacxu  24.  \M7  F«l«r«i  B«gi«l«r 
Nt.tica"  'Riue  Bcxii;  ,nour-8  of  availability  was 
piibli.«faad  in  th«  Fadaril  Hetitlft  oa  May  25.  1966): 
arxi  liie  axiiung  control  techntqu«  guideiuia* 

iCTOS; 

'  S<:.^QWD  and  ShC.KIKZ)  were  redesignaied  u 
aonariamment  and  oiaaiified  by  operation  of  law 
pmiiiant  to  loctionj  lO'i  i)  and  181(a)  upon  the 
ddle  of  «aactm«nt  of  the  (.AA.  See  S6  FR  56694 
(November  8   1991  j 

•  £PA  adcpied  a3mple<8ne»»  criterU  on  FebiMary 
16   1990   55  FR  5«10!  and  pur»u*nl  lo  MCtion 
1 '.  0(k)< '.  i(.M  of  the  CAA.  r«vi*«l  the  cniarta  on 

AugUJt  26,  1991. 


EPA  ETduation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementatioft  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  In  the  various  EPA  policy 
guidance  documents  Usted  in  footnote 
1.  Among  those  provisions  is  Lhe 
requirement  Lhat  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  Lhe 
pre-amended  Act.  For  the  purpose  of 
assisting  state  and  local  agencies  in 
developing  RACT  rules,  EPA  prepared  a 
series  of  Control  Technique  Guideline 
(CTG)  documents.  The  CTGs  are  based 
on  the  underlying  requirements  of  Lhe 
Act  and  specify  the  presumptive  norms 
for  what  is  RACT  for  specific  source 
categories.  Under  the  CAA.  Congress 
ratified  EPA's  use  of  these  documents, 
as  well  as  other  Agency  pohcy.  for 
requiring  States  to  "fix-up"  their  RACT 
rules.  See  section  182(a)(2)(A).  The  CTG 
applicable  to  Rule  1115  is  entitled. 
"Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources- 
Volume  II:  Surface  Coating  of  Cans, 
Coils,  Paper,  Fabrics,  Automobiles,  and 
Light-Duty  Trucks"  EPA-450/2-77-008. 
There  is  no  applicable  CTG  for 
automobile  refinishing  operations, 
covered  by  SBCAPCD  Rule  339, 
Therefore  Rule  339  and  Rule  1115  were 
also  evaluated  against  the  general  RACT 
requirements  of  the  Clean  Air  Act 
(section  110  and  part  D).  40  CFR  part  51, 
Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies,  and 
Deviations — Clarification  to  Appendix  D 
of  November  24, 1987  Federal  Register: 
May  25, 1988  (EPA's  "Blue  Book"),  and 
against  other  EPA  policy  Including  the 
EPA  Region  9  CARB  document  entitled, 
Guidance  Document  for  Correcting  VOC 
Rule  Deficiencies  (April,  1991).  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SCAQMD  revised  Rule  1115  is 
significantly  improved  from  its  current 
SIP  version,  which  dates  back  to  August 
21,  1989,  and  Includes  the  following 
significant  changes: 

•  An  expanded  definitions  section 
with  an  added  definition  of  exempt 
compounds, 
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•  New  alternative  emissions  control 
plan  requirements  bv  reference  to 
SCAQMDRule  108,' 

•  Added  surface  preparation  and 
cleanup  standards  by  reference  to 
SCAQMDRule  11 7 1", 

•  An  expanded  test  methods  section. 
SBCAPCD  Rule  339  is  a  new  rule 

which  was  adopted  to  control  VOC 
emissions  from  motor  vehicle 
refimshing  operations.  It  requires  tiie 
use  of  low  VOC  coatings  ana  the  use  of 
an  apphcation  raediod  that  achieves  at 
least  65  percent  transfer  efficiency  in 
mobile  equipment  coating  operations. 

EPA  has  evaluated  SCAQMLTs 
submitted  Rule  111.5,  and  SBCAPCD's 
submitted  Rule  339  for  cc-is.stenc^  with 
the  CA,^,  EPA  rf*gulations,  and  EPA 
pohcy  and  has  foiuid  that  the  revisions 
in  Rule  1115  and  new  Riiie  339  address 
and/or  corrert  many  deRrienc  ies 
previously  identified  by  EFA.  These 
corrected  deficiencies  in  Rule  1115  have 
resulted  in  a  clearer,  more  enforceable 
rale  Rule  339  is  new  rule  for  the 
SBCAPCD  and  serves  to  strengthen  the 
SIP  by  controlling  a  previously 
unreculated  source  category. 

Although  SCAQMD  Rule  1115  and 
SBCAPCD  Rule  339  will  strengthen  the 
SIP,  these  rules  still  contain  deficiencies 
which  wer«  required  to  be  corrected 
pursuant  to  the  section  182(a)(2)(A) 
requirement  of  part  D  of  the  CAA.  These 
deficiencies  are  related  to  rule 
applicability,  recordkeeping 
requirements,  VOC  Umits  (Rule  1115), 
executive  officer's  discretion  in 
determining  test  methods  (Rule  339), 
and  insufficient  test  method  references 
for  determining  transfer  efficiencies.  A 
detailed  discussion  of  rule  deficiencies 
can  be  found  in  the  Tec  bnical  Support 
Document  for  SC^QMDs  Rule  1115. 
and  SBCAPCD  s  Rjie  339  (both  dated  4/ 
12/93!  which  are  evailable  from  the  U.S. 
EP.\,  Region  9  office.  Because  of  these 
deficiencies,  llie  rules  are  not 
approvable  pursuant  to  tiie  section 
182(a)(2)(A)  of  the  C\.A  because  they 
are  not  consistent  with  the 
interpretation  of  se<.;tion  172  of  the  1977 
CAA  as  found  in  tlie  Blue  Book  and  mav 
ity  problf 
cfencienc 

EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  becau.se  the  submitted  rjles  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CA-\,  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
110(k){3),  However,  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  hglit  ofEPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  furthor 
air  quality  by  strengthening  the  SIP.  The 


lead  tc  rule  enforceability  problems 
Beca'use  of  the  above  cfenciencies, 


approval  is  limited  because  EPA  s 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SCAQMD's 
submitted  Rule  1115  and  SBCAPCD's 
submitted  Rule  339  under  sections 
110fk)(3i  and  301(a)  of  the  C*u\. 

At  t!ie  same  time,  EPA  is  also 
proposing  a  limited  di.sapproval  of  these 
rales  because  they  contain  deficiencies 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA,  and, 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act.  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator: 
Sanctions  related  to  highway  funding 
and  to  offsets.  The  18  month  period 
referred  to  in  section  179(a)  will  begin 
at  the  time  EPA  pubUshes  final  notice 
of  this  disapproval.  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  NPR  have 
been  adopted  by  the  SCAQMD  and  the 
SBCAPCD  and  are  currently  in  effect  in 
the  South  Coast  and  in  Santa  Barbara. 
EPA's  hmited  disapproval  action  in  this 
NPR  does  not  prevent  EPA.  SCAQMD, 
or  SBCAPCD  from  enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Prr>ces8 

I'niier  tiie  Regulatorv  Flexibility  Act, 
5  I'  S  C,  se<.:tion  6^'0  et  seq.,  EPA  must 
prepare  a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rale  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  im.part  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 


r  sections  110 
l)Hr  D  of  the 


Limited  approvals  u 
and  301  and  si,irH.r:,n}<t 
CAA  do  not  crwale  a;i}  new 
rvqujrernents,  but  simply  approve 
requirements  that  the  S'a'e  is  already 
imposing.  Therefore,  bwause  the  federal 
SIP-approval  does  not  Impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afiected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
irnder  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
section  7410(a)(2). 

EPA's  limited  disapproval  of  the  State 
request  under  sections  110  and  301  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state  enforceability. 
Moreover,  EPA's  hmited  disapproval  of 
the  submittal  does  not  impose  any  new 
federal  requirements.  Therefore,  EPA 
certifies  that  this  limited  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  federal  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  tne  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  sections  7401-7671q. 

Dated:  June  30. 1993. 
John  C.  Wise, 

Acting  Regional  Administrator. 
(FR  Doc.  93-16314  FUed  7-&-93;  8:45  am] 
BiUJNO  COOf  KM  «o  r 
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40  CFR  Part  81 

[Mn«-1-6699;  FRL-4«r7-1] 

Detlgnatton  of  Araa  for  Air  Quality 
Plarwiir>g  Purpoaea;  Montana; 
Oealgnation  of  Whiteflah  PM10 
Nonattalnmant  Araa 

AGCNCV:  U  S  Environmenta]  Proteciicn 

Agency  I'EPA) 

ACnoN:  Notice  of  proposed  rulemaking 

SUMMARY:  PiiTsuant  to  the  Clean  ,\ir  Act 
as  amended  m  1990,  EPA  is  authonzed 
to  promalgate  new  designations  of  areas 
(or  f)onions  rhereof)  as  nonattainment 
for  the  PM'.O  ;  particles  vnih  an 
aerodvT.araic  diameter  less  ihan  or  equai 
to  a  nominal  10  micrometers)  National 
Ambient  Air  Quality  Standards 
(NA.AQS).  In  ih,s  notice.  EPA  is 
proposing  to  revise  the  PMlO 
designation  for  a  portion  of  Flathead 
County.  Montana,  Previously,  consisten' 
with  the  Act.  EPA  notified  the  Governor 
of  Montana  that  the  area  around 
VVhjtefish.  Montana  should  be 
redesignated  from  unclassifiable  to 
nonattainmanl  for  PMlO  The 
redesignation  is  based  upon  violations 
of  the  PMlO  NA.\QS  which  were 
monitored  d'onng  Feoruarv  and  March 
of  1992. 

DATES:  All  wr.tten  comments  should  be 
submitted  by  August  9,  1993. 
ADO«ESS£S:  All  comments  should  be 
addressed  to  Douglas  M,  Slue,  Chief. 
Air  Programs  Branch  (8ART-AP),  EJ'A 
Region  VIII.  999  18th  Street,  suite  500, 
Denver,  CO  80202-2466 

Information  supporting  today's  action 
can  be  found  at  the  followng  location: 
EIPA  Region  \TII,  Air  Programs  Branch, 
999  18th  Street,  6th  Floor,  South  Tower, 
Denver  Colorado  80202-2466. 

The  information  m.ay  be  inspected 
between  Sam  and  4  p.m.,  on 
weelcdavs.  excppt  for  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying 

H)«  FUfl'^ER  INFOflMATTOW  CO^'rACT: 

Callie  Vsdetich,  Air  f*T':n;rams  Branch, 
EPA  Region  VIII,  999  Inth  Street,  suite 
500,  Denver.  Colorado  80202-2405, 
(303)293-1754  , 

SUPPLEMEhfTAPY  INFORMATION! 

I.  General 

The  EI'A  IS  authonzed  to  initiate 
redesignation  of  areas  (or  portions 
Iherent";  as  nonattainrient  for  PMlO 
pursuant  ;o  section  107(d)i3i  of  the  Act. 
on  the  basis  of  air  quality  data,  planning 
and  control  considerations,  or  any  other 
air  quality-related  considerations  the 
Administrator  deems  appropriate 

Following  the  process  outlined  m 
section  107(d)(3),  on  July  16, 1992,  the 


Administrator  of  EPA  Region  Vm 
notified  the  Governor  of  Montana  that 
EPA  believed  that  the  area  around 
Whitefish  should  be  redesignated  as 
nonattainment  for  PMlO  Under  section 
107(d)(3UB),  the  Governor  of  Montana 
was  r«<quired  to  submit  to  EPA  the 
designation  he  considered  appropriate 
for  the  ar^a  around  Whitefisn  within 
120  days  after  EPA's  notification.  The 
EPA  re<:e'Vc«d  the  State's  response  for 
Whitefhsh.  Montana  on  November  13, 
1992  Now,  ±e  EP.^  must  promulgate 
the  redesignation  that  it  deems 
necessary  and  appropnate.  consistent 
w"h  setnion  107;d;(3)iC)  of  the  Act. 

E3ased  iicon,  EF.\'^  review  of  the  Stale 
submittal  lor  VVhitefish,  EFA  is 
proposing  redesignation  which  is 
consistent  with  the  request  submitted  by 
the  Governor  of  Montana.  EPA  is 
requesting  comments  on  today's 
proposal  and  will  consider  any  relevant 
comment  in  taking  final  a<:tion  on 
today's  proposal. 

Section  107(d)(l)(Aj  sets  out 
definitions  of  nonattainment, 
attainment,  and  unclassifiable  The  EPA 
has  proposed  that  Wh;tefish.  Montana, 
addressed  in  today's  notice,  be 
redesignated  nonattainment  A 
nonattainment  area  is  defined  as  ary 
area  that  does  not  meet  {jt  that 
significantly  contributes  to  ambient  air 
quality  in  a  nearby  arf>a  that  does  not 
meet)  the  national  pnmary  or  secondary 
ambient  air  quahty  standard  for  PMlO ' 
(see section  107(d)(l)( Aid) I  Thus,  in 
determining  the  appropnate  boundaries 
for  the  nonattainment  areas  proposed 
today,  EPA  has  considered  not  only  the 
area  where  the  violations  of  the  PMlO 
NAAQS  are  occurring  but  nearby  areas 
which  significantly  contnbute  to  such 
violations. 

n.  Background  for  PMlO 

On  July  1, 1987,  the  EPA  revised  the 
NAAQS  for  particulate  matter  (52  FR 
24634),  replacing  total  suspended 
particulates  as  the  indicator  for 
particulate  matter  with  a  new  indicator 
called  PMlO,  that  includes  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  At  the  same  time.  EPA  set 
forth  the  regulations  for  implementing 
the  revised  particulate  matter  standards 
and  announced  EPA's  State 
implementation  plan  (SIP)  development 
policy,  elaborating  FMIO  control 
strategies  necessary  to  assure  attainment 
and  maintenance  of  the  PMl  0  NAAQS 


'The  EP,^  haj  rotiitnjrid  'Jje  definition  of 
Donartdirinidn:  anw  to  r*K)iur«  mme  maleriai  or 
(ignificAai  contnbudbD  (o  a  violation  in  a  nearby 
WM.  TIm  AgMM^  beUevM  it  :.« r«a»oaabia  to 
coochid«  that  ioin«thlng  zroaier  'haa  a  mcieculai' 
impact  U  required 


(see  generally  52  FR  24672].  The  EPA 
adopted  a  PMlO  SIP  development 
policy  dividing  all  areas  of  the  coimlry 
into  three  categories  based  upon  their 
probability  of  violating  the  new 
NAAQS:  (1)  Areas  with  a  strong 
likelihood  of  violating  the  new  PMlO 
NAAQS  and  requiring  substantial  SIP 
adjustment  were  placed  in  Group  I;  (2) 
areas  that  might  well  have  been 
attaining  the  PMlO  NAAQS  and  whose 
existing  SIPs  most  likely  needed  le^s 
adjustment  were  placed  in  Group  II;  and 
(3)  areas  with  a  strong  likelihood  of 
attaining  the  PMlO  NAAQS  and, 
therefore,  needing  adjustmients  only  to 
their  preconstrudion  review  program 
and  monitoring  network  were  placed  in 
Group  m  (52  FR  24672,  24679-24682). 
At  that  time,  Whitefish  was  categorized 
as  a  Group  HI  area. 

Pursuant  to  section  107{d](4)(;B]  of  the 
Act,  areas  previously  identified  as 
Group  I  and  other  areas  which  had 
monitored  violations  of  the  PMlO 
NAAQS  prior  to  January  1,  1989,  were, 
by  operation  of  law  upon  enactment  of 
the  1990  Amendments,  designated 
nonattainment  for  PMlO.  All  other  areas 
of  the  Country,  such  as  the  Whitefish 
area,  were  similarly  designated 
unclassifiable  for  PMlO  (see  section 
107(d)(4)(B)(iii)  of  the  Act;  40  CFR 
81.327  (1992)  as  amended  bv  57  FR 
56762,  56772  (Nov,  30,  1992)  (PMlO 
designations  for  Montana)].  After  EPA 
adopted  the  PMlO  NAAQS,  EPA 
identified  and  listed  the  Group  I  and 
Group  n  areas  in  a  Federal  Register 
notice  published  on  August  7,  1987  [52 
FR  29383).  In  that  notice  EPA  indicated 
Lliat  Group  III  areas  consisted  of  that 
portion  of  a  State  not  placed  in  Group 
I  or  U.  Descriptions  of  the  areas 
identified  as  Group  I  and  U  areas  were 
later  cianfied  in  a  Federal  Register 
notice  dated  October  31,  1990  (55  FR 
45799).  That  notice  also  identified 
Group  II  areas  which  violated  the 
standards  prior  to  January  1 ,  1989  EPA 
announced  all  areas  whica  were 
designated  nonattainment  by  operation 
of  law  for  PMlO  upon  enactment  of  the 
1990  Amendments  Ln  a  Federal  Register 
notice  dated  March  15,  1991  (56  FR 
11101).  In  addition.  EPA  has  pubhshed 
a  follow-up  notice  correcting  the 
boundaries  and  designations  of  some  cf 
llie  areas  Ln  light  of  comments  received 
addressing  that  March  1991  notice  (see 
56  FP  37654  (August  8,  1991]).  Formal 
codMicaLion  iii  40  CFR  part  81  of  those 
ar^jas  designated  nonattainment  for 
FMlO  by  operation  of  law  upon 
enactment  was  announced  in  a  Federal 
Register  notice  dated  November  6, 1991 
(5-)  FR  56694).  The  November  6.  1991 
Federal  Register  notice  was 
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subsequently  amended  on  Novenil)er  30, 
1992  (57  FR  56762). 

in.  Today's  Action  for  Whitefish.  NfT 

As  noted  above,  pursuant  to  section 
107(d)(3)  of  the  Act.  EPA  is  authorized 
to  Initiate  the  redesignation  of  areas  a,** 
nonattamment  for  PMlO  Based  on  eight 
exceedanres  of  the  24-hr  PMlO  N.-^AQS 
recorded  betwaen  February  4  and  March 
13,  1992.  ranging  from  163  to  333  i.g/ 
m3,  EPA  notified  the  G<ivemor  of 
Montana  on  July  16.  1992,  that  the  araa 
around  Whitefish,  Flathead  County, 
Montana  should  be  redesignated  from 
unclassifieble  to  nonattainraent  for 
PMlO  (See  4G  CFR  50.6.) 


Further,  section  lG7{d)(liiAiii) 
provides  that  a  nonattamment  area  shall 
i:cr:sist  of  that  area  violat:!!,;  ir:e  PMlO 


N.\AQ.S  or  contr! 


■g  si^: 


anlly  to 


Violations  in  a  neftrt'.y  area,  Cr+.'r, orally, 
the  PMlO  nonettemn-.en;  ar(^8 
boundaries  et?  presarnecl  i.a  bt-,  as 
appropriHte.  tho  couritv  tovvr,s;;.p,  or 
municipal  subd.Ms.on  m  whi..,:i  the 
ambient  particulate  monitor  recording 
the  PMlO  violations  is  located.  EPA  has 
presumed  that  this  would  include  both 
the  area  violating  the  PMlO  NAAQS  and 
any  area  significantly  contributing  to  the 
vioiations,  iiowever,  a  .Sta'e  may 
demonstite  'hti'  a  b     .,  .  <%  other  than 
thecou^'v  pHnTit'ter  ;,ir  ::.uaicipal 
boundary  rnov  be  more  appropriate. 


,  ^'f  !ij 


KPAsJuly  16.  1992 
lettt-r,    li  N   ver;  't-r  13,  1992,  the 
Governor  of  Montana  requested  that  the 
City  of  Whitefish  and  surrounding 
vicinity,  in  a  portion  of  Flathead 
County,  Montana,  be  redesignated  u 
nonattainment  for  PMlO.  The  more 
detailed  boundaries  are  provided  in  the 
table  below.  Based  on  the  information 
provided  by  the  Governor,  including 
monitoring  data,  EPA  believes  that  uie 
nonattainment  boundaries  submitted  by 
the  Governor  are  appropriate.  The  table 
below  indicates  how  EPA  is  proposing 
to  revise  the  PMlO  designation  for  a 
portion  of  Flathead  County.  Montana  in 
40  CFR  81.327  £rom  unclas&ifiable  to 
nonattainment. 


Designaied  area 

De  Si  g""*!  ;•■:>■'  'ia'a 

Designation  type 

CIsssHicflilfon 
date 

OassHicalion 

typ« 

Flathead  Counry  fpart;i — l>ie  Oty  of  Whrtefis^  a.'xJ  sun-oondinfl  vi- 
ctnrty  boonded  Dy  lines  from  Uruversal  Transmercatof  {'JTM)  co- 
ordinates   695000    mE,    5370000    mN,    east    to    699000    ^nE, 
5370000  mN,  scxiVn  to  699000  mE,  5361000  mN,  west  to  695000 
mN.  5361000  mN,  aryj  noth  to  695000  mE    M700O0  -tN 

Propoeing 

^4onattainment  .. 

Proposing 

Moderate. 

The  technical  information  supporting 
the  redesignation  request  and  the 
boundary  selection  are  available  for 
public  review  at  the  address  indicated 
above. 

IV.  Significance  of  Today's  Action  for 
Whitefkh.  MT 

If  the  Whitefish  area  of  Montana  is 
redesignated  nonattamment  when  EPA 
taices  ftnal  action  on  today's  proposal, 
such  area  will  be  classified  as  moderate 
PMlO  nonattainment  area  by  operation 
of  law  at  the  time  of  the  designation  (see 
section  188(a)).  Montana  must  submit 
an  implementation  plan  to  ElPA  for  such 
area  within  18  months  after  final  action 
on  todav's  proposal  and  promulgation  of 
the  nonat'.ainment  redesignation, 
meeting  the  requirements  of  Part  D, 
Title  I  of  the  Act  (see  section 
189(a)(Z](B)  of  the  Act) 

The  Clean  Air  Ad  provides  that  the 
plan  for  the  area  miust  coiitam.  among 
other  things,  the  following 
requirements 

1.  Either  a  demonslration  (including 
air  quality  modenngj  that  Lhe  plan  wui 
provide  for  attainment  of  the  PMlO 
NAAQS  as  expeditiously  as  practicable, 
but  no  later  than  the  end  of  the  Sixth 
calendar  year  after  the  area's 
designation  as  nonattamment.  or  a 
demonstration  that  attainm,ent  by  su(.  h 
date  is  impracticable; 

2  Provisions  to  assure  that  reasona'tily 
available  control  measures  (including 
reasonably  available  control  technology) 
are  implemented  within  4  yea-f-s  of  the 
redesignation, 


3.  A  permit  program  meeting  iHe 
requirements  of  section  173  governing 
the  construction  and  operation  of  new 
and  modifie<i  miaior  stationary  sources 
of  PMlO:  and 

4,  Quantitative  milestanes  v*';;,Lh  are 
to  t>e  achieved  every  three  yea.'s  until 
the  area  iS  redesignated  a!;tiir.:::Rnt  and 
which  demonstrate  reasi.nat;Me  further 
progress,  as  defined  in  section  171(1), 
toward  timiely  attainment. 

See,  e  g  ,  sections  188(c).  189(a), 
189(c)  and  172lr)  of  the  Act.  EPA  has 
issued  detailed  guidance  on  the 
statutory  requirements  applicable  to 
moderate  PMlO  nonattainment  areas 
(see  57  FR  13498  (April  16, 1992)  and 
57  FR  18070  (April  28, 1992)). 

If  EP.^  ultimiateiy  redesignates  the 
Whitefish  area  as  nonattainment  in 
taking  final  action  on  this  notice,  EPA 
Will  also  establish  a  date  by  which  the 
State  m.ust  submit  the  contingency 
measures  required  by  section  172(c)(9) 
of  the  .'let  (see  57  FR  13498  at  13510- 
12  and  1-^43-441  Sk  lion  172fb)  of  the 
Act  L-o\  .des  l:;a!  su':ri  date  shall  not  be 


later  than  3  vears  frc 


late  of  the 


ncn.->'*ai,nmf' nt  r^dp-iiKriaiion.  EPA 
wouid  iik^lv  nstabiish  a  schedule 
n>Q,.ir;iiK  ::.at  t  on*;rijjency  measures  be 
suti'Tu'ted  wuiun  18  months  from  the 
redesignation,  to  coincide  with  the  due 
date  for  the  rest  of  the  moderate  PMlO 
nonattainment  area  SIP. 

V,  Request  for  Public  Comments 

The  EPA  is,  by  this  notice,  proposing 
that  the  PMlO  designation  for  a  portion 
of  tiie  Flathead  County,  Montana  be 


revised.  The  EPA  is  requesting  public 
comments  on  all  aspects  of  this  proposal 
including  the  appropriateness  of  the 
proposed  designation  and  the  scope  of 
the  proposed  boundary.  Public 
comments  should  be  submit'ed  *"  EP* 
at  the  address  identified  in  adc*lss£S 
by  August  9, 1993. 

\'l    Other  RpEulaton  R«»c|i). irrmcnfs 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act 
(RFA),  5  U.S.C.  600  ef  seq..  EPA  must 
prepare  a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to 
nonattainment  under  section  107(d)(3) 
of  the  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  ejects 
the  planning  status  of  a  geographical 
area  and  does  not  in  itself,  impose  any 
regulatory  requirements  on  sources.  To 
the  extent  that  the  area  must  adopt  new 
regulations,  based  on  its  nonattainment 
status,  EPA  will  review  the  effect  of 
those  actions  on  small  entities  at  the 
time  the  State  submits  those  regulations. 
I  certify  that  approval  of  the 
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redesignation  request  will  not  affect  a 
substantial  number  of  small  entities 

B  Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  m  the  Federal  Register  on 
Januarr'  19,  1989  (54  FR  2214-2225).  On 
January-  6.  1989.  the  Office  of 
Managennent  and  Budget  (0MB i  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
E.A.dcut!ve  Order  12291  for  a  period  of 
two  years, 

EPA  has  submitted  a  reque>:  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions  0MB  has  agreed  to  continue 
the  tem.porary  waiver  until  such  time  as 
it  rules  on  EPA's  request 

List  of  Subjects  in  40  CF  R  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authonty   42  U  S.C.  7407.  7501-7515, 

Dated   Mdv  26.  1993. 
lack  W  McGrtw, 

Acting  Regional  Administrator. 
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LEGAL  SERVICES  CORPORATION 

45CFRPart  1602 

Procedure*  for  Disclosure  of 
Information  Under  the  Freedom  of 
Information  Act 

agency:  Legal  Ser\ices  Corporation. 
ACTION:  Proposed  rale. 

SUMMARY:  This  proposed  rule  amends 
the  Legal  Serv-ices  Corporation's  ("LSC" 
or  "Corporation  ')  regulation 
implem,ent:ng  the  Freedom  of 
Information  Act  (  TOLA")  by  giving 
authonty  to  process  and  to  grant  or  deny 
requests  for  records  of  the  Corporation's 
Office  of  Inspector  General  ("OIG")  to 
an  official  withm  the  OIG  In  addition, 
this  proposed  rule  also  makes  other 
technical  and  procedural  changes 
intended  to  reflect  the  Corporation's 
interna!  administrative  structure  and 
procedures  and  to  better  conform  the 
regulation  to  the  FOL\ 
DATES:  Comments  must  be  received  by 
August  9,  1993 

ADDRESSES:  Ail  comments  should  be 
addressed  to  Lhe  Office  of  the  General 
Counsel.  Legal  Services  Corporation. 
750  First  Street  NE  .  Washington,  DC 
20002^250. 

K)fl  FURTHER  INFORMATK)N  CONTACT: 
Victor  M.  Fortuno,  General  Counsel. 
202-336-8810. 


8UPP1.EMENTARY  INFORMATION:  The 

Inspector  C»enera!  Aci  of  1978  was 
amended  in  1988  to  provide  for  the 
statutory  estaoiishment  of  Offices  of 
Inspector  General  at  33  "designated 
Federal  entities."  one  of  which  is  LSC. 
5  use.  App  3  Sec  8E  The  primary 
function  of  LSC  s  OIG  is  to  promote 
economy  and  efficiency  and  to  prevent 
and  detect  fraud,  waste  and  abuse  in 
LSC's  programs  and  operations.  Because 
of  the  independent  and  investigative 
nature  of  the  OIG,  OIG  records  are  kept 
separate  from  other  LSC  records,  and 
many  are  of  a  confidential  nature 
Although  not  required,  it  is  appropnate 
to  amend  Part  1602  to  give  the  OIG  the 
authority  to  process  and  to  grant  or  deny 
FOIA  reauests  for  OIG  records. 

Accoraingly,  this  proposed  rule  adds 
a  definition  for  "Office  of  Inspector 
General  records"  as  records  that  are  in 
the  exclusive  possession  and  control  of 
the  OIG.  This  proposed  rule  also  gives 
the  authority  to  process  and  to  grant  or 
deny  a  request  for  OIG  records  to  the 
Counsel  to  the  Inspector  General,  and 
maintains  the  authority  to  process  and 
to  grant  or  deny  a  request  for  all  other 
Corporation  records  with  the  General 
Counsel.  It  further  makes  clear  that  the 
General  Counsel  may  delegate  this 
authority  to  a  designee  and  provides 
that  the  Counsel  to  the  Inspector 
General  also  may  delegate  to  a  designee. 
Also,  the  proposed  rule  gives  the 
Inspector  General  the  authority  to 
decide  appeals  of  requests  for  OIG 
records,  while  the  President  of  the 
Corporation  retains  the  authority  to 
decide  all  other  appeals. 

Although  requests  for  OIG  records 
will  be  processed  by  the  OIG,  the 
proposed  rule  provides  that  all  requests 
be  directed  initially  to  the  Office  of  the 
General  Coxinsel  ("OGC").  The  General 
Counsel  or  his  designee  is  required  bv 
the  proposed  rule  to  promptly  refer  to 
the  OIG  any  request  or  portion  thereof 
determined  to  be  for  OIG  records  and  to 
send  the  requester  notice  of  such 
referral. 

In  addition,  this  proposed  rule  adds 
the  requirement  that  the  OGC  consult 
with  the  OIG  before  granting  any 
requests  for  records  or  portions  of 
records  which  originated  with  the  OIG 
or  contain  information  which  originated 
with  the  OIG,  but  which  are  maintained 
by  other  components  of  the  Corporation 
Examples  of  such  records  would  be 
written  reports  by  OIG  personnel; 
minutes,  notes  or  transcripts  of  oral 
reports  by  the  Inspector  General  to  the 
Board  of  Directors  of  the  Corporation 
during  closed  portions  of  Board 
meetings;  and  travel  vouchers  prepared 
by  OIG  personnel.  Such  reports, 
minutes,  notes  and  vouchers  all  have 
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the  potential  to  reveal  the  identity  of 
confidential  sources  or  targets  and  the 
investigative  or  audit  strategy  of  the  OIG 
or  to  otherwise  interfere  with  its 
ongoing  activities.  Similarly,  this 
proposed  rule  requires  the  OIG  to 
consult  with  the  OGC  prior  to  granting 
anv  request. 

this  proposed  rule  also  amends 
§  1602  9(6)(iv)  by  adding  language 
found  in  the  corresponding  FOIA 
exemption  that  appeared  to  be 
unnecessary  prior  to  the  establishment 
of  the  OIG  Tne  FOLA  exemption  at  5 
U.SC.  552(b)(7)(D)  protects  documents 
that  might  identify  a  confidential 
source,  and  also,  in  the  case  of  a 
criminal  investigation,  that  might 
identify  the  information  furnished  by 
the  source,  LSC's  current  rule  has  no 
language  proteciing  such  documents. 
Because  the  OIG  conducts  investigations 
into  criminal  activities,  addition  of  the 
language  would  appear  to  be 
appropriate. 

Technical  and  Procedural  Revisions 

This  proposed  rule  also  amends  Part 
1602  by  making  numerous  technical  and 
procedural  changes  that  reflect  the 
Corporation's  internal  administrative 
structure  and  procedures.  For  example, 
the  proposed  rule  states  that  all  LSC 
records  are  maintained  at  the 
Corporation's  headquarters  in 
Washington,  DC,  and  that  the  OGC  is 
responsible  for  handling  FOL^  requests, 
except  requests  for  OIG  records.  Also, 
tlie  proposed  rule  deletes  references  to 
a  central  records  room  to  better  refiect 
LSC's  practice  of  maintaining  its  records 
in  the  various  divisions  of  the 
Corporation. 

The  fees  section  has  been  revised  to 
better  reflect  categories  of  employees 
and  to  update  labor  costs.  It  has  also 
been  amended  to  add  an  assumption 
that  requesters  agree  to  pay  all  chtirges 
for  services  associated  with  their 
requests  up  to  $25,  For  requests 
estimated  to  exceed  $25,  the 
Corporation  will  consult  with  the 
requester  prior  to  processing  the 
request  Also,  requests  estimated  to 
exceed  $25  will  not  be  deemed  to  be 
received  by  the  Corporation  for 
purposes  of  the  initial  ten-day  response 
penod  until  the  requester  agrees  to  pay 
all  fees  for  services.  This  amendment 
allows  requesters  to  reconsider  their 
request  before  generating  fees  they  may 
not  have  anticipated. 

In  addition,  the  proposed  rule  amends 
the  language  of  Part  1602  that  applies  to 
matters  specifically  exempted  from 
disclosure  by  statute.  See  §  1602.9(a)(2) 
The  change  is  intended  to  better 
conform  the  rule  to  the  corresponding 
FOLA  exemption,  5  U.S.C,  552(b)(3). 
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Lxst  of  Subjects  In  45  CFR  Part  1602 

Freedom  of  information.  For  reasons 
set  out  above,  it  is  proposed  that  Part 
1602  of  Title  45  of  the  Code  of  Federal 
Reg\:lations  be  amended  as  follows: 

PART  1602~-PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATKDN 
UNDER  THE  FREEDOM  OF 

INFORMATION  ACT 

1-2.  The  authority  citation  for  Part 
1602  is  revised  to  read  as  follows: 

Antliority:  5  U.S.Q  552  and  42  U.S.C 
2996d(g]. 

3.  Section  1602.2  is  revised  to  read  as 
follows: 

§1602.2    Ottfinitions. 

As  used  in  this  part — 

Commercial  use  request[s}  means 
request  from  or  on  behalf  of  one  who 
seeks  irJormation  for  a  use  or  purpose 
thfjt  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  ;s 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
categorv,  the  Corporation  vmU  look  to 
the  u.se  to  which  a  requester  will  put  the 
documents  requested.  When  the 
Corporation  has  reasonable  cause  to 
doubt  the  use  to  which  a  .'equester  will 
put  the  records  sought,  or  where  the  use 
is  not  clear  from  the  request  itself,  it 
will  seek  additional  clarification  before 
assigning  the  request  to  a  specific 
categor>'.  If  still  in  doubt,  the 
Corporation  will  make  the 
determination  based  on  the  factual 
circumstances  surrounding  the  request, 
including  the  identity  of  the  requester, 

Duplicatjcn  means  the  process  of 
copying  a  document  to  send  to  a  FOIA 
requester.  Such  copies  can  take  the  form 
of  paper  copy,  microform,  audio-visual 
materials,  or  machine  readable 
documentation  (e  g,,  magnetic  tape  or 
disk),  among  others. 

Educational  institution  mears  a 
presci)onI,  a  public  or  private 
elementary  or  seconda,-y  school,  an 
institution  of  undergraduate  or  giaaucite 
higher  education,  and  an  institution  of 
professional  or  vocational  education 
which  operates  a  program  or  programs 
cf  scholarly  research. 

FOIA  means  the  Freedom  of 
Information  Act,  5  U.S.C  552.  Labor 
charges  means  those  costs  which  the 
Corporation  incurs  in  searching  for, 
reviewing,  and  duplicating  records  to 
respond  to  e  FOIA  request.  A  schedule 
of  labor  i±arges  eppya.'S  at 
§1602  13(e)(1). 

Non-coni!rierc:!ii '  .nientific  instnvtion 
means  an  instituticn  that  is  not  operated 
on  a  "commeraal    basis  and  which  is 


ope;    ed  soife.y  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
proi:;o;b'  any  particular  product  or 
industry. 

Office  of  Inspector  General  records 
means  those  records  as  defined 
generally  in  this  section  which  are 
exclusively  in  the  possession  and 
control  of  the  Office  of  Inspector 
General  of  the  Legal  Services 
Corporation. 

Records  means  books,  papers,  maps, 
photographs,  or  other  documentary 
materials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  the 
Corporation  in  connection  with  the 
transaction  of  the  Corporation's 
business  and  preserved  by  the 
Corporation  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
other  activities  of  the  Corporation,  or 
because  of  the  informational  value  of 
data  in  them.  The  term  does  not 
include,  inter  alia,  books,  magazines,  or 
other  materials  acquired  solely  for 
library  purposes. 

Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  tc  publish  or  broadcast  news  to 
!he  public.  The  term  "news"  means 
information  that  is  about  ciurrent  events 


or  th= 


be  of  current  interest  to 


the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
(qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  These  examples  are  not  intended 
to  be  aii-inclusive.  Moreover,  as 
traditional  methods  of  news  delivery 
evolve  (e.g..  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  will  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it. 

Review  means  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request  to 
determine  whether  any  portion  of  any 
such  document  may  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  Uiem  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 


Search  means  all  the  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  The  search  will  be 
conducted  in  the  most  efficient  and 
least  expensive  manner.  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming. 

4.  Section  1602.4  is  revised  to  read  as 
follow* 

f  <R<K  *     L,;-,  8t,c-  of  Cofpor«tk>n 

The  Corporations  headquarters  are 
located  at  750  First  Street.  NE, 
Washington.  DC  20002-4250.  The 
telephone  number  for  the  Corporation's 
headquarters  is  (202)  336-8800. 

5.  Section  1602.5  is  revised  to  read  as 
follows: 

S  1602.5    Index  of  record*. 

The  Corporation  will  maintain  a 
current  index  identifying  any  matter 
within  the  scope  of  section  1602.6(b) 
which  has  been  issued,  adopted,  or 
promulgated  by  the  Corporation,  and 
other  information  published  or  made 
pubhcly  available.  The  index  will  be 
maintained  and  made  available  for 
public  inspection  and  copying  at  the 
Corporation's  headquarters,  located  at 
the  address  stated  in  section  1602.4. 

6.  Section  1602.6  is  added  to  read  as 

|tt>02.6    Recof OS  avauabM. 

(a)  The  Corporation  will  maintain  its 
records  as  described  in  paragraph  (b)  of 
this  section  at  its  headquarters,  located 
at  the  address  stated  in  §  1602.4,  during 
the  regular  business  hours  of  the 
Corporation  for  the  convenience  of 
members  of  the  public  in  Inspecting  and 
copying  records  made  available 
pursuant  to  this  part. 

(b)  Subject  to  tne  limitation  stated  in 
paragraph  (c)  of  this  section,  the 
following  records  will  be  available: 

(1)  All  final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders  made  in  the  adjudication  of 
cases; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the 
Corporation; 

(3)  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  the 
public; 

(4)  To  the  extent  feasible,  guidelines, 
forms,  published  regulations,  notices, 
program  descriptions,  and  other  records 
considered  to  be  of  general  interest  to 
members  of  the  public  in  understanding 
activities  of  the  Corporation  or  in 
dealing  with  the  Corporation  in 
connection  with  those  activities; 

(5)  The  current  index  required  by 
§1602.5. 
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(c)  Certain  types  of  staff  manuals  or 
instructions,  such  as  instructions  to 
auditors  or  inspection  staff,  or 
instructions  covering  certain  phases  of 
contract  negotiation,  that  deal  with  the 
performance  of  functions  that  would 
automatically  be  rendered  ineffective  bv 
general  awareness  of  the  Corporation's 
techniques  or  procedures,  may  be 
exempt  from  mandatory  disclosure  9\-!n 
though  they  affect  or  may  affect  the 
public. 

(d)  Certain  records  made  available 
pursuant  to  this  part  may  be  "edited  '  by 
the  deletion  of  identif>-ing  details 
concerning  individuals,  to  preven'  a 
clearly  unwarranted  invasion  of 
personal  pnvacy.  In  such  cases,  the 
record  shall  have  attached  to  it  a  full 
explanation  of  the  deletion. 

7  Section  1502  7  is  revised  to  read  as 
follows 

1 1602.7    Procedu*-**  for  public  ln»p«ctJon 
of  records. 


Any  member  of  tlie  p. 


may 


UMI 


inspect  or  copy  records  reg'ularly 
maintained  by  the  Corporation  at  the 
Corporation  during  regular  business 
hours.  Because  it  will  sometimes  be 
i.T.possible  to  produce  records  or  copies 
of  them  on  short  notice,  a  person  who 
wishes  to  inspect  or  copy  Corpioratio.^. 
records  is  advised  to  arrange  a  time  in 
advance,  by  telephone  or  letter  request 
made  to  the  Office  of  the  deneral 
Counsel  at  the  address  and  telephone 
num'oer  stated  in  §  1602  4  Persons 
submitting  written  r9<:}uests  should 
ident!f;T  the  records  sought  in  the 
manner  provided  in  §  1602, B'^b)  and 
should  indicate  whether  they  wish  to 
inspect  the  records  on  a  specific  date. 
The  Corporation  will  endeavor  to  advise 
the  requester  as  promptly  as  possible  if, 
for  any  reason,  it  may  not  be  possible  to 
make  the  records  sought  available  on 
the  date  requested. 

8  Section  1602  8  is  amended  by 
revising  paragraphs  (a),  (b)  (3),  (4)  and 
(5i,  (c)  inl:oductor>-  text  and  fd)  to  read 
as  follows: 

S16C2.8     Availability  of  r*C(xd«  en  reqjflst 

(a)  In  addition  to  the  recorci^ 
described  m  §  1502  6.  the  Corporation 
will  make  all  otJier  Corporation  records 
available  to  any  person  in  accordance 
with  paragraphs  (h)  and  (t)  of  this 
section,  unless  it  is  determined  that 
such  records  should  be  withheld  and 
are  exempt  from  mandatorv  disclosure 
under  the  FOL\  and  §  1602.9 

(b)'  •  • 

(3)  The  Corporation  is  not  required  to 
create  a  record  or  to  perform,  research  to 
satisfv'  a  request  for  information 

(4)  Requests  for  records  under  this 
section  should  be  made  m  writing,  with 


the  envelope  and  the  letter  clearly 
marked    Freedom  of  Information 
Request'  and  should  be  addressed  to 
the  LSC  Office  of  the  General  Counsel 
at  the  add.-ess  stated  in  section  1602.4. 
,\ny  request  not  marked  and  addressed 
as  specified  m  this  paragraph  will  be  so 
mariced  by  Corporation  personnel  as 
soon  as  it  is  properly  identified,  and 
will  be  forwarded  imm.ediateiy  to  the 
Office  of  the  General  Counsel,  A  request 
improperly  addressed  will  not  be 
deemed  to  have  been  received  for 
purposes  of  the  lime  period  set  forth  in 
paragraph  (c)  of  this  section  until  it  is 
received  by  the  Office  of  Uhe  General 
Counsel.  Upon  receipt  of  an  improperly 
addressed  request,  the  General  Counsel 
or  his  designee  shall  notify  the  requester 
of  the  date  on  which  the  time  period 
began. 

15)  All  requests  should  identify  the 
records  sought  with  reasonable 
specificity  and  should  indicate  the 
number  of  copies  desired.  The 
Corporation  may  require  that  fees  be 
paid  in  advance,  in  accordance  with 
§  1602.13(1),  and  the  Corporation  will 
advise  a  requester  as  promptly  as 
possible  if  the  fees  are  estimated  to 
exceed  $25  or  any  limit  indicated  by  the 
requester.  If  a  waiver  or  reduction  of 
fees  is  requested,  the  grounds  for  such 
request  as  set  out  in  §  1602.13(f)  should 
be  included  in  the  letter. 

(c)  The  General  Counsel  or  his 
designee,  upon  request  for  any  records 
made  in  accordance  with  this  part, 
except  in  the  case  of  a  request  for  Office 
of  Inspector  General  records,  shall  make 
an  initial  determination  of  whether  to 
comply  with  or  deny  such  request  and 
dispatch  such  determination  to  the 
requester  within  10  working  days  after 
receipt  of  such  request,  except  for 
unusual  circumstances,  in  which  case 
the  time  limit  may  be  extended  for  not 
more  than  10  working  days  by  written 
notice  to  the  requester  setting  forth  the 
reasons  for  such  extension  and  the  d^te 
on  which  a  determination  is  expected  to 
be  dispatched.  If  the  General  Counsel  or 
his  designee  determines  that  a  request 
or  portion  thereof  is  for  Office  of 
Inspector  General  records,  the  General 
Counsel  or  his  designee  shall  promptly 
refer  the  request  or  portion  thereof  to 
the  Office  of  Inspector  General  and  send 
notice  of  such  referral  to  the  requester. 
In  such  case,  the  Counsel  to  the 
Inspector  General  or  his  designee  shall 
make  an  initial  determination  of 
whether  to  comply  with  or  deny  such 
request  and  dispatch  such 
determination  to  the  requester  within  10 
working  days  after  receipt  of  such 
request,  except  for  unusual 
circumstances,  in  which  case  the  time 
limit  may  be  extended  for  not  more  than 


10  working  days  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which 
a  determination  is  expected  to  be 
dispatched.  As  used  herein,  "unusual 
circumstances"  are  limited  to  the 
following,  but  only  to  the  extent 
reasonably  necessary  to  the  proper 
processing  of  the  particular  requesti 

*  •        •        *        • 

(d)  If  no  determination  has  been 
dispatched  at  the  end  of  the  10-day 
period,  or  the  last  extension  thereof,  the 
requester  may  deem  his  request  denied, 
and  exercise  a  right  of  appeal  in 
accordance  with  §  1602.12.  When  no 
determination  can  be  dispatched  within 
the  applicable  time  limit,  the  General 
Counsel  or  his  designee,  and/or  the 
Counsel  to  the  Inspector  General  or  his 
designee,  shall  nevertheless  continue  to 
process  the  request.  On  expiration  of  the 
time  limit,  the  General  Counsel  or  his 
designee,  and/ or  the  Counsel  to  the 
Lnspector  General  or  his  designee,  shall 
inform  the  requester  of  the  reason  for 
tlie  delay,  of  the  date  on  which  a 
determination  may  be  expected  to  be 
dispatched,  and  of  the  requester's  right 
to  treat  the  delay  as  a  denial  and  to 
appeal  to  the  President  of  the 
Corporation,  or  to  the  Inspector  General 
of  the  Corporation,  in  accordance  with 
§  1602,12,  The  General  Counsel  or  his 
designee,  and/or  the  Counsel  to  the 
Inspector  General  or  his  designee,  may 
ask  the  requester  to  forego  appeal  until 
a  determination  is  made, 

•  *        •        *        * 

9.  Section  1602  9  is  amended  by 
revising  paragraphs  (a)(2)  and  (6)(iv)  to 
read  as  follows: 

1 1 602.9    Invoking  axemptiona  to  withhold 
a  r»quested  record. 

(a)'   *    • 

(2)  Matter  which  is  specifically 
exempted  from  disclosure  by  statute 
other  than  section  552b  of  the  FOIA, 
provided  Lhat  such  statute  requires  that 
the  matters  be  withheld  from  the  public 
in  such  a  manner  as  to  leave  no 
discretion  on  the  issues,  or  e.staLlishes 
particular  criteria  for  withholding  or 
refers  to  particular  types  of  matters  to  be 
withheld. 


(6)-   •   • 

(iv)  Could  reasonably  be  expected  to 
disclosp  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
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investigation,  information  furnished  hv 
a  confidential  "Jcurfie 
*         *         •         «         • 

10,  Section  1602.10  is  rexdsed  to  read 
as  follows, 

1 1602,10     Official*  •ut^o^U*<3  to  gr»rrt  or 
6f\)f  r»qu«ats  for  r»corda. 

The  Cjenera!  Co.mst'i  shaii  furiish 
necessary  advice  to  Corporation  officials 
and  staff  as  to  their  obligations  under 
this  part  and  shall  take  such  other 
actions  as  may  be  necessary  or 
appropnate  to  assure  a  consistent  and 
equitable  application  of  the  provisions 
of  this  part  by  and  within  the 
Corporation  The  General  Counsel  or  his 
designee  and  the  Counsel  to  the 
Inspector  General  or  his  designee,  are 
authorized  to  grant  or  deny  requests 
under  this  part.  In  the  absence  of  a 
Counsel  to  the  Inspec:tor  General,  the 
Inspector  General  shall  name  a  desigiiee 
who  will  be  authorized  to  grant  or  deny 
requests  under  this  part  and  who  wiH 
perform  all  other  fundions  of  the 
Counsel  to  the  Inspector  General  under 
this  regulation.  The  General  Counsel  or 
his  designee  shall  consult  with  the 
Office  of  Inspe<::tor  General  prior  to 
granting  any  request  for  records  or 
portions  of  records  which  originated 
with  the  OIG,  or  which  contain 
information  which  originated  with  the 
OIG,  but  which  are  maintained  by  otht\- 
components  of  the  Corporation  The 
Counsel  to  the  Inspector  General  or  his 
designee  shall  consult  with  the  Office  of 
the  General  Counsel  prior  to  granting 
any  request  for  records, 

11.  Se<  tion  1602,12  is  revised  to  read 
as  follows 

§1602.12     Appeals  of  denials. 

(a)  Any  person  who.se  written  request 
has  been  denied  is  entitled  to  appeal  the 
denial  within  90  days  by  writing  to  the 
President  of  the  Corporation  or,  m  the 
case  of  a  denial  of  a  request  for  Office 
of  Inspertor  General  retxirds.  the 
Inspector  Cieneral,  at  the  Corporation's 
headquarters,  located  at  the  address 
stated  in  %  1602,4,  The  envelope  and 
letter  sh.ju;d  be  clearly  marked 
"Froedorii  cjf  Information  Appeal,"  An 
appeal  need  not  be  in  any  particular 
form,  but  should  adequately  identify  the 
denial,  if  possible,  by  describing  the 
requested  record,  identifying  the  official 
who  issued  the  denial,  and  providing 
the  date  on  which  the  denial  was 
issued 

fb)  No  personal  appearance,  oral 
argument,  or  hearing  will  ordmariiy  be 
permitted  on  appeal  of  a  denial.  Upon 
request  and  a  showing  of  special 
circumstances,  however,  this  limitation 
may  be  waived  and  an  informal 
conference  may  be  arranged  with  the 


President,  or  the  inspector  General,  or 
their  designees,  for  this  purpose. 

(c)  The  decision  of  the  President  or 
the  Inspector  General  on  an  appeal  shall 
be  m  writing  and,  in  the  event  the 
denial  is  in  whole  or  in  part  upheld, 
shall  contain  an  explanation  responsive 
to  the  arguments  advanced  by  the 
requester,  the  matters  described  in 

§  1602.11(a)  (1)  through  (4),  and  the 
provisions  for  judicial  review  of  such 
decision  under  section  552(a)(4)  of  the 
FOL\.  The  decision  shall  be  dispatched 
to  the  requester  within  20  working  days 
after  receipt  of  the  appeal,  unless  an 
additional  period  is  justified  pursuant  to 
§  1602.8(c)  and  such  period  taken 
together  with  any  earlier  extension  does 
not  exceed  10  days.  The  decision  of  the 
President  or  the  inspector  General  shall 
constitute  the  final  action  of  the 
Corporation.  All  such  decisions  shall  be 
treated  as  final  opinions  under 
§  1602.6(b). 

12.  Section  1602.13  is  revised  to  read 
as  follows; 

§1602.13     F««s. 

(a)  Information  provided  routinely  in 
thie  normal  course  of  doing  business  will 
be  provided  at  no  charge. 

(b)  For  commercial  use  requests,  fees 
shall  be  limited  to  reasonable  standard 
charges  for  document  search,  review 
and  duplication. 

Ic)  When  records  are  not  sought  for 
commercial  use  and  the  request  is  made 
by  a  representative  of  the  news  media  or 
by  an  educational  institution  or  a  non- 
commercial scientific  institution  whose 
purpose  is  scholarly  or  scientific 
research,  fees  shall  be  limited  to 
reasonable  standard  charges  for 
document  duplication  after  the  first  100 
pages. 

(d)  For  all  other  requests,  fees  shall  be 
limited  to  reasonable  standard  charges 
for  search  time  after  the  first  2  hours 
and  duplication  after  the  first  100  pages. 

(e)  The  schedule  of  charges  for 
services  regarding  the  production  or 
disclosure  of  Corporation  records  Is  as 
follows: 

(1)  Manual  search  for  and  review  of 
records  will  be  billed  at  the  following 
labor  charges: 

(i)  Salary  levels  1-4   ? "  4  per  hour; 

(ii)  Salary  levels  5-6:  $25  per  hour; 

(iii)  Salary  level  7-unclassified:  $34 
per  hour 

(iv)  Cha.-ges  for  search  and  review 
time  less  than  a  full  hour  will  be  billed 
by  quarter-hour  segments; 

(2)  Computer  time:  Actual  charges  as 
incurred; 

(3)  Ehiplication  by  paper  copy:  $0.10 
per  page; 

(4)  Duplication  by  other  methods: 
aitual  charges  as  incurred; 


(5)  Certification  of  true  copies:  $1.00 
each; 

(6)  Packing  and  mailing  records:  no 
charge  for  regular  mail; 

(7)  Special  deUvery  or  express  mail: 
actual  charges  as  incurred. 

(f)  Fees  will  be  waived  or  reduced 
below  the  fees  established  under 
paragraph  (e)  of  this  section  if 
disclosure  of  the  information  is  in  tl.e 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(1)  In  order  to  determine  whether 
disclosure  of  the  information  "is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
vmderstanding  of  the  operations  or 
activities  of  the  Corporation,"  the 
Corporation  will  consider  the  following 
four  criteria: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  Corporation"; 

(ii)  Tne  informative  value  of  the 
information  to  be  disclosed; 

Whether  the  disclosure  is  "likely  to 
contribute"  to  an  imderstanding  of 
Corporation  operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  pubUc  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding";  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Corporation 
operations  or  activities. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  "is  not 
primarily  in  the  commercial  interest  of 
the  requester,"  the  Corporation  will 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so, 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(3)  These  fee  waiver/reduction 
provisions  will  be  subject  to  appeal  in 
the  same  manner  as  appeals  from  denial 
under  §1602.12. 

(g)  No  fee  will  be  charged  under  this 
section  if  the  cost  of  routine  collection 
and  processing  of  the  fee  payment  is 
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hkelv  to  equal  or  exceed  the  amnnrit  of 
the  fee  ^har^e*:   That  cost  is  currer.iiy 
$6  SO 

:~"'  H'^-:;  je^'u's  rr;L:>r  ?i>;met,'  pay  all 


r.ani"' 


-TV 


tad  with 
:jn  will 
a>3u:r:e  :::£::  raqueiters  dgrue  to  pay  all 
charges  for  services  associated  witii 
Lhe.r  requests  up  to  $25  unless 
otherwise  indicated  by  the  requester. 
For  requests  estimated  to  exceed  the  $25 
amount,  the  Corporation  will  first 
consult  with  the  requester  prior  to 
processing  the  request,  ana  such 
requests  will  not  be  deemed  to  have 
been  received  by  the  Corporation  until 
the  requester  agrees  in  writing  to  pay  all 
fefs  charged  for  services. 

U)  No  requester  will  be  required  to 
make  an  advance  paynit  nt  of  any  fee 
unless; 

(1)  That  requester  has  previously 
failed  to  pay  a  required  fee  (within  30 
days  of  the  date  of  billing),  in  which 
case  an  advance  deposit  of  the  full 
amount  of  the  anticipated  fee  together 
with  the  fee  then  due  plus  interest 
accrued  may  he  requiied.  The  request 
will  not  be  deemed  to  have  been 
received  by  the  Corporation  until  such 
payment  is  made; 

(2)  The  Corporation  determines  that 
an  estimated  fee  will  exceed  $250,  in 
which  case  the  requester  shall  be 
notified  of  Ihe  amount  of  the  anticipated 
fee  or  such  portion  thereof  as  can 
readily  be  estimated.  Such  notification 
shall  be  transmitted  as  soon  as  possible, 
but  in  any  event  within  five  working 
days  of  receipt  by  the  Corporation, 
giving  the  best  estimate  then  available. 
The  notification  shall  offer  the  requester 
the  opportunity  to  confer  with 
appropriate  representatives  of  the 
Corporation  for  the  purpose  of 
reformulating  the  request  so  as  to  meet 
the  requester's  needs  at  a  reduced  cost. 
The  rwquest  will  not  be  deemed  to  have 
been  received  by  the  Corporation  for 
purposes  of  the  mitial  10-day  response 
period  until  an  advance  payment  of  the 
entire  fee  is  made. 

(j)  Interest  will  be  charged  to  those 
requesters  who  fail  to  pay  the  fees 
charged.  Interest  will  be  assessed  on  the 
amount  billed,  starting  on  the  31st  day 
following  the  day  on  which  the  billing 


wa>;  sen 

pres; 

req.< 
req.t 

fees 


e  rate  charged  will  be  as 
ib*"i  \:\  31  U.S.C.  3717. 
f  fie  Corporation  reasonably 
s  that  a  requester  or  group  of 
^vrs  is  attempting  to  break  a 
i:  .::*  -.  a  s-  nes  of  requests  for  the 
St-  I  t  c-v  J  .i.ng  the  assessment  of 


the  C: 


)oration  shall  aggregate 


UMI 


-•quests  and  charge  accordingly. 
' :    Ire  Corporation  reserves  the  right 
to  I. Tilt  the  number  of  copies  that  will 
be  provided  of  any  document  to  any  one 


requester  or  to  require  that  special 
arrangements  for  dupHcation  be  made  in 
the  case  of  bound  volumes  cr  other 
records  representing  unusual  problems 
of  handling  or  reproduction. 

Dated:  June  30, 1993. 
Victor  M.  Fortuno, 
General  Counsel. 
IFR  Doc.  93-15991  Filed  7-8-93;  8:45  ami 
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46  CFP  Pi  :  "i 
[CGD  92-061] 
RiN211S-AE28 

Ft»:je'sii  Pilotage  Rt)q..;''r5n-,art  for 
f^or  >  gn  Trad*  Vas&eia 

ACLucy.  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  require  Federal  pilots  for  foreign 
trade  vessels  navigating  at  certain 
offshore  marine  oil  terminals  located 
within  the  U.S.  navigable  waters  of  the 
States  of  California  and  Hawaii,  or  while 
making  intra-port  transits  within  certain 
designated  waters  of  the  States  of  New 
York  and  New  Jersey,  or  while  transiting 
certain  designated  waters  of  the  State  of 
Massachusetts.  This  action  is  necessary 
to  ensure  that  vessels  are  navigated  by 
competent,  qualified  individuals, 
skilled  and  knowledgeable  of  the  local 
area.  The  Coast  Guard  believes  this 
requirement  will  promote  navigational 
safety  and  reduce  the  risk  of  an  accident 
and  the  discharge  of  oil  or  other 
har/^rdous  substances  into  these  vvaters 
:  *T£s  Comments  must  be  received  on 
or  before  September  7,  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LF A/3406)  <CGD  92-06 1 ), 
U.S.  Coast  Guard  Headquarters,  2100 
2nd  Street  SW.,  Washington,  DC  20593- 
0001,  or  may  be  dehvered  to  room  3406 
at  the  same  address  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday  except 
Federal  holidays.  The  telephone  r.i;mber 
is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  for  this  rulemaking,  and  will  be 
available  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters 

FOR  FURTHER  (NFORUAT.ON  CONTACT: 
Mr.  John  R.  Bennett.  Project  Manaj^er, 
Office  of  Marine  Safety,  Security  and 


Environmental  Protection  (G-MVP-7/ 
1210),  (2021  267-6102 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  encourages  ir.teres'ed  persons  to 
participate  m  this  proposed  rulemaking 
by  submitting  written  data,  \ifiws  or 
argument.?  Elsch  p^^rs iii  shou i  i  iiiriude 
their  name  and  a  j  in- so.  iden'. ,,'\  tins 
rulemsking  (CGD-92-061).  and  the 
speci£c  seci:on  of  this  proposal  to 
which  eacli  commenl  applies,  and  give 
the  reason  for  each  comment.  The  Coast 
Guard  requests  that  ail  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped 
self-addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  WTiting  to  the  Marine  Safety 
Council  at  ihe  address  under 
ADORESSEIS.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentation  will 
aicl  in  this  rulemaking,  tlie  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are  Mr.  John  R. 
Bennett,  Project  Manager,  Office  of 
Marine  Safety,  Se<:unty  and 
Environmental  Protection,  and  Mr, 
Nicholas  Grfussfclh,  ProJHCt  Counsel, 
Office  of  Chiof  Couiisel 

Background  and  Purposes 

Generally,  vessels  engaged  in  foreign 
trade,  which  includes  foreign  vessels 
and  U.S.  vessels  sailing  on  regisL'^',  are 
piloted  under  State  authority,  and 
vessels  engaged  in  domestic  trade  are 
piloted  under  Federal  authority  (46 
U.S.C.  chapter  85).  Section  8503  of  title 
46,  United  States  Code,  hinher  provides 
that  the  Secretarv-  may  require  a  Federal 
pilot  on  Scl.^-propeiled  vessels  when  a 
pilot  is  not  roqMired  by  State  law  and 
the  vessel  is  engaged  in  foreign 
commerce  and  operating  on  the 
navigable  water-;  cf  the  United  States. 
Additionally,  hie  statute  provides  that 
Federal  authority  to  require  a  Federally 
licensed  pilot  on  foreign  tra.le  vessels  is 
terminated  when  the  State  ha'.Jng 
jurisdiction  establishes  a  superseding 
requirement  for  a  State  pilot  and  notifies 
the  Secretary  of  that  fact. 
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In  the  absence  of  State  law.  thw  Coast 
Guard  i.s  proposing  under  the  provisions 
cjf  46  use.  8.5C3  to  establish  a  Federal 
pilot  requirement  for  foreign  trade 
vessels  mooring  at  eight  offshore  marine 
oil  terminals  located  off  the  coast  of 
California  and  two  offshore  marine  oil 
terminal  located  off  the  coast  of  Hawaii, 
and  for  foreign  trade  vessels  making 
intra -port  transits  in  certain  waters  of 
New  York  and  New  Jersey,  and  for 
foreign  trade  vessels  in  transit,  but  not 
bound  to  or  departing  from  a  port,  in 
certain  waters  of  Massachusetts.  The 
pnmary  reason  for  this  action  is  to 
enhance  safety  of  vessels  making 
transits  in  Massachusetts,  intra-port 
transits  in  Now  York  and  New  Jersey, 
and  to  enhance  safety  for  vessels 
performing  difficult  mooring 
IT aneiners.  It  should  be  noted  that  on 
FtVbruarv'  21,  1991  a  similar  notice  of 
proposed  rulemaking  (NPRM)  was 
published  in  the  Federal  Register  (56 
FR  6598)  entitled  Federal  Pilotage 
Requirement  for  Foreign  Trade  Vessels 
in  Certain  Designated  Waters  Within  the 
States  of  Oregon  and  Washington,  The 
State  of  Oregon  enacted  superseding 
legislation  establishing  compulsory 
pilotage  for  foreign  trade  vessels  on 
waters  identified  m  the  NFRM  and 
notiiHed  the  Coast  Guard  of  their  aaion. 
As. a  result,  the  Coast  Guard  published 
a  withdrawal  notice  in  the  Federal 
Register  (56  FR  65206)  on  December  16. 
1991  withdrawing  tiie  rule. 

A.  Pilotage  at  Offshore  Marine  Oil 
Tenninals  in  California  and  Hawaii 

There  are  several  offshore  marine  oil 
terminals  (sites)  lo<;:ated  off  the  coasts  of 
Cahfomia  and  Hawaii  which  are  within 
the  navigable  waters  of  the  United 
States  Those  sites  either  consist  of  a 
single-point  mooring  (SFM)  buoy  which 
permits  a  vessel  to  swing  360  degrees, 
or  a  multi-buoy  sea  ber1,h  at  which  a 
vessel  is  positioned  by  releasing  two 
anchors  forward  and  securing  its  stem 
to  the  mooring  buoys.  Once  in  position 
at  either  type  of  site,  the  vessel  is  loaded 
or  discharged  through  a  submanne 
pipeline  connected  to  the  vessel's 
manifold,  Positioning  a  vessel  at  these 
sites  is  a  relatively  arduous  and 
complex  process,  and  may  take  up  to 
four  hours. 

In  1991,  the  combined  number  of 
known  vessels  calling  at  the  eight  sites 
located  off  the  coast  of  California  was; 

U.S.  flag  vessels  in  coastwise  trade  ...       184 

U.S.  flag  vessels  in  foreign  trade  2 

Foreign  flag  vessels  36 

Total  22  2 


In  1 991 ,  the  combined  number  of 
known  vessels  calling  at  the  two  sites 
located  off  the  coast  of  Hawaii  was: 
U.S.  flag  vesseli  in  coastwise  trade  ...       137 

U.S.  flag  vessels  in  foreign  trade 33 

Foreign  flag  vessels  51 

Total  221 

The  States  of  California  and  Hawaii 
do  not  require  a  State  pilot  for  vessels 
engaged  in  foreign  trade  mooring  at 
these  sites.  Pursuant  to  46  U.S.C.  8502, 
the  Coast  Guard  began  enforcing  Federal 
pilotage  requirements  for  domestic 
vessels  documented  for  coastwise  trade 
calling  at  the  eight  sites  located  off  the 
coast  of  California  on  January  1, 1991, 
and  at  the  two  sites  located  off  the  coast 
of  Hawaii  on  May  1, 1991. 

The  Coast  Guard  beheves  that 
terminal  managers  routinely  require 
foreign  trade  vessels  to  embark  a 
"mooring  master."  The  terra  mooring 
master  refers  herein  to  an  individual 
who  maneuvers  vessels  in  and  around 
offshore  marine  oil  terminals.  Even  if 
terminal  managers  continue  to  enforce 
their  own  special  requirements,  which 
they  are  not  obligated  to  do  by  law  or 
regulation,  no  vessel  engaged  in  foreign 
trade  could  be  compelled  to  take  a  pilot. 

The  proposed  rulemaking  would 
require  a  Federal  pilotage  endorsement 
for  the  waters  encompassing  the 
mooring  sites  for  foreign  trade  vessels 
mooring  at  the  eight  sites  located  off  the 
coast  of  California,  and  the  two  sites 
located  off  the  coast  of  Hawaii. 

The  Coast  Guard  believes  the  current 
situation  is  unacceptable  because 
loaded  tank  vessels  are  allowed  to 
engage  m  difficult  maneuvers  in  the 
viiinity  of  potential  navigation  hazards 
witiiout  any  assurance  that  the  person 
controlling  the  vessel  has  adequate 
skills  to  do  so  safely.  This  is  of 
particular  concern  for  foreign  flag 
vessels  whose  officers  are  subject  only 
to  the  qualification  rsquii-vmentsof  the 
flag  state  and  who  :r.d\  ha',  e  little  or  no 
knowledge  of  the  imv  .k:,.,;,.,,;;ial  hazards 
and  operating  conditions  in  the  vicinity 
of  the  offshore  moorings.  Requiring  the 
vessel  to  take  a  pilot  with  local 
knowledge  should  reduce  the  risk  of 
casualties, 

B  Pilotage  Dunng  Intra-port  Transits  in 
New  Yoric  and  New  Jersey 

Vessels  engaged  m  foreign  trade  make 
numerous  mtra-port  transits  within  the 
U,S,  navigable  waters  of  the  States  of 
New  York  and  New  Jersey,  particularly 
in  New  York  Harbor,  the  Kail  Van  Kull, 
the  Arthur  Kill,  and  Newark  Bay.  Intra- 
port  transits  include  dock  to  dock, 
anchorage  to  dcx:k,  and  dock  to 
anchorage  movements  \n  these  waters. 


In  1991,atotalof  morethan4.5CX) 
port  calls  bv  self-propelled  vessels  were 
made  to  at  least  one  of  the  port  areas 
within  the  waters  enumerated  above.  Of 
this  total,  approximately  2,100  were  by 
freight  ships,  and  approximately  2,400 
were  by  tankships.  Further,  it  has  been 
estimated  that  70%  of  the  tankships  had 
anchored  prior  to  making  an  intra-port 
shift  in  order  to  lighter  or  proceed  on 
the  flood  tide  because  their  draft 
exceeded  the  channel  depth  at  low  tide. 
In  addition  to  the  self-propelled  vessels 
referred  to  above,  there  are  numerous 
tug  and  barge  tows  and  recreational 
vessels  all  using  the  same  waterway. 

The  States  of  New  York  and  New 
Jersey  do  not  require  vessels  engaged  in 
foreign  trade  to  take  a  State  pilot  while 
making  intra-port  transits.  While  most 
of  these  vessels  do  employ  a  State  or 
Federal  pilot  for  these  moves,  it  is 
voluntary  and  not  a  State  requirement. 

This  proposed  rulemaking  would 
require  foreign  trade  vessels  making 
intra-port  transits  within  certain 
designated  waters  of  the  States  of  New 
York  and  New  Jersey  to  engage  a 
Federally  licensed  pilot. 

During  the  last  two  years,  at  least  ten 
foreign  trade  vessels  grounded  while 
making  intra-port  transits  in  New  York 
Harbor,  and  one  vessel's  cargo  boom  hit 
the  Bayonne  Bridge  when  transiting  the 
Kill  Van  Kull  channel.  The  Coast  Guard 
believes  the  current  situation  is 
unacceptable  because  the  lack  of  a 
requirement  by  either  State  allows  a 
foreign  trade  vessel  to  traverse  these 
congested  and  confined  waters  without 
a  licensed  pilot  knowledgeable  of  the 
area  to  be  traversed.  The  Coast  Guard 
believes  that  if  all  foreign  trade  vessels 
are  required  to  take  a  licensed  pilot,  the 
incidence  of  casualties  should  be 
decreased. 

C.  Pilotage  in  the  Cape  Cod  Canal 

Vessels  engaged  in  foreign  trade  make 
numerous  transits  within  the  U.S. 
navigable  waters  of  the  State  of 
Massachusetts,  particularly  in  Buzzards 
Bay,  the  Cape  Cod  Canal,  and  Cape  Cod 
Bay.  These  transits  are  made  by  vessels 
that  may  or  may  not  be  bound  for  a 
Massachusetts  port. 

Cape  Cod  Canal  is  a  deep  draft,  sea 
level  waterway  which  is  influenced  by 
tidal  currents  that  may  exceed  5  knots 
in  the  spring.  At  the  western  end,  the 
Canal  is  connected  to  Buzzards  Bay 
which  has  a  broken  rocky  bottom  with 
several  shallow  areas,  some  of  which  are 
situated  m  p -t fr  side  of  the  entrance  to 
the  Canai.  At  u\e  eastern  end,  the  Canal 
is  connected  to  Cai>e  Cod  Bay. 

The  State  of  Massachusetts  requires  a 
State  pilot  for  vessels  engaged  in  foreign 
trade  that  are  in  transit  within  the 
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waters  of  Buzzards  Bay.  thd  Cape  Cod 
Canal,  ar.d  Cape  Cod  Bay  only  if  thpv 
are  bound  for  or  departing  a 
Massachusetts  port.  While  many  vess«U 
not  bound  for  or  departing  a 
Massachusetts  port  also  emplov  a  S;a't> 
or  Federal  pilot  for  tran-Sits  of  llies*^ 
waters,  it  is  voluntary  and  not  a  Stattj 
requirement 

This  proposed  rulemaking  would 
require  foreign  trade  vesse.s  transiting 
within  certain  designated  waters  of  the 
State  of  Massachusetts  but  not  bound  for 
a  departmj?  a  Massachusetts  port  to 
engage  a  Federally  Licensed  pilot. 

Recently  a  forei'gn  containorsh.p  ran 
aground  in  Buzzards  Bay  after  hitting  an 
underwater  reef  near  the  entrance  to  the 
Cape  Cod  Canal.  Though  there  wa.s  no 
environmental  damage,  the  vessel 
earned  hazardous  caryo,  and  more  ttsan 
380.000  gallons  of  fuel  oil  when  it 
grounded.  The  Coast  Guard  beueves  the 
current  situation  is  unacceptable 
because  the  lacJc  of  a  requirement  bv  th« 
State  of  MasiachusetLs  allows  a  forvii^n 
trade  ves.sel  not  bound  for  or  departing 
a  pert  wi'Lhin  tne  State  to  traverse  these 
congested  and  confined  waters  withoiit 
a  licensed  pilot  kjiowltKJgeable  of  the 
area  to  be  traversed.  The  Coa.st  Guard 
believes  that  if  all  vessels  are  required 
to  take  a  licensed  puot,  the  incidence  of 
casualties  should  be  decreased. 

D.  Conclusions  \ 

For  the  reasons  stated,  the  Coast 
Guard  believes  it  is  an  uiusafe  practice 
for  vesjiels  to  moor  at  or  depart  the  eight 
sites  off  the  coas'  of  Caiifomia  or  the 
'wo  sites  off  the  coast  of  Hawaii,  or  to 
maite  intra-port  transits  within  certain 
designated  waters  of  the  States  of  New 
York  and  New  Jersey,  or  when  in  transit, 
but  not  bound  to  or  departing  from  a 
port,  in  certain  desi^ated  waters  of  the 
State  of  Ma s.>achu. setts  without  taking  a 
pilot  The  Coast  Guard  believes  this 
reprejsents  an  unacceptable  risk  to 
human  life,  property,  and  the 
environment.  T>iHrefore,  the  Coast 
Guard  is  proposing  to  make  mandatory 
the  requirement  that  vessels  engaged  in 
foreign  trade  taxe  a  Federally  licensed 
pilot  when  transiting  the  waters 
desii^nd'ed  m  each  State. 

The  (oast  Guard  believes  that 
requiring  an  individual  to  obtain  a 
Federal  .first  ria^s  pilot's  license  would 
increase  ma.-.time  safety.  In  order  to 
ob'am  a  Federal  pilot  license  or 
endorsement,  en  individual  must  pass  a 
comprehensive  examination,  which 
among  other  things,  includes  such 
subjects  as  ship  maneuvering  and 
handling,  navigational  aids,  winds. 
tides,  currents,  and  a  chart  sketrJi. 
Additionally,  an  individual  must 
complete  a  speafic  number  of  round 


trips  and  demonstrate  specialized  local 
knowledge  of  the  witers  for  which  the 
endorsement  is  issued 

Regulatory  Evaluation 

This  proposed  rule  is  not  major  under 
ExecuUve  Order  12291  and  not 
signincant  under  the    Department  of 
Transportation  Regulatory  Policies  and 
Procedures  '  (44  FR  11040,  February  26, 
1979).  The  Coast  Guard  expects  llie 
e«':onomic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary 

Foreign  Lf-ade  vessels  normally  take  a 
Federal  or  State  pilot  to  moor  at  the 
offshore  mahne  oil  te.'-minals,  or  to 
make  intraport  transits,  or  when  making 
transits  in  congested  waters.  However, 
in  those  few  instances  where  the  vessel 
does  not  presently  take  a  Slate  pilot  or 
does  not  utilize  the  ser\  ices  of  a  docking 
master  holding  a  Federal  pilot's  license, 
there  would  be  an  additional  cost  for  the 
use  of  a  Federal  pilot.  This  additional 
cost  for  foreign  trade  vessels  to  use  a 
Federally  licensed  pilot  as  opposed  to 
using  Individuals  presently  not  licensed 
as  a  Federal  pilot  is  believed  to  be 
in»gnificant. 

The  Coast  Guard  believes  that  there 
are  a  sufficient  number  of  individuals 
holding  a  Federal  pilot's  license  for  the 
waters  indicated.  However,  for  an 
individual  to  continue  providing 
pilotage  service  to  foreign  trade  vessels 
calling  at  the  eight  sites  in  California 
and  two  sites  in  Hawaii,  and  when 
making  intra-port  transits  wiLhm  certain 
designated  waters  of  New  York  and  New- 
Jersey,  and  when  transiting  within 
certain  designated  waters  of 
Massachusetts,  a  Federal  pilot's  license 
for  the  specific  waters  would  be 
required.  The  cost  to  obtain  a  Federal 
pilot's  license  by  those  individuals 
presently  providing  services  who  do  not 
have  the  necessary  endorsement  would 
include  study  materials  and  an  annual 
physical.  The  Coast  Guard  believes  that 
these  costs  will  have  little  economic 
impact. 

This  project  would  promote  safety  by 
requiring  a  Federal  pilot  for  foreign 
trade  vessels  mooring  at  the  oflshore 
marine  oil  terminals  in  the  States  of 
California  and  Hawaii,  and  for  mekipg 
intra-port  transits  within  the  Waters  of 
the  States  of  New  York  and  New  Jersey, 
euid  for  making  transits  within  the 
waters  of  the  State  of  Massachusetts. 
The  Coast  Guard  believes  that  the 
benefits  of  avoiding  a  casualty 
significantly  outweigh  the  small  costs 
associated  with  implementing  this  rule 

Small  Entities 

Under  'he  Re^,-iilatory  Flexibility  Act 
(5  U.S.C.  fill  et  seq],  the  Coast  Guard 


must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U  S.C.  632) 

The  Coast  Guard  expects  that  this 
proposed  rulemaking  will  have  minimal 
economic  impact  on  small  entities.  The 
C^ast  Guard  does  not  believe  that 
vessels  affected  by  this  proposed  rule 
are  owned  or  operated  by  small  entities. 
However,  small  entities  affected  by  this 
rule  may  include  individual  State  pilot 
associations  and  other  companies  that 
provide  a  pilotage  service  when 
assisting  a  foreign  trade  vessel  to  moor 
or  depart  a  particular  area  within  the 
States  of  California,  Hawaii,  New  York 
and  New  Jersey,  and  Massachusetts,  The 
Coast  Guard  believes  that  most 
individuals  presently  providing  pilotage 
services  to  foreign  trade  vessels  calling 
at  the  eight  sites  in  California  and  two 
sites  in  Hawaii,  and  making  intra-port 
transits  within  certain  designated  waters 
of  New  Y'ork  and  New  Jersey,  and 
transiting  certain  designated  waters  of 
Massachusetts,  would  continue  to 
provide  pilotage  services  because  most 
individuals  already  hold  a  Federal  first 
class  pilot's  license  for  those  waters.  As 
a  result,  the  Coast  Guard  believes  few 
small  entities  would  be  effected  by  this 
rulemaking. 

Because  it  expects  the  impact  of  this 
prfjposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,"  will  not  have  a 
significant  umpact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 

information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etsaq). 

Federalism 

Congress  specifica'ly  provided,  under 
46  U.S.C.  8503(a).  that'  tl.e  Federal 
CTOvemment  may  require  a  Federally 
licensed  pilot  when  a  p'lot  is  not 
required  by  State  law.  The  St.-'tes  of 
California,  Hawaii,  New  Y.-. k  and  New 
Jersey,  and  Massachusetts  do  not  have  a 
requirement  for  a  State  pilot  in  the  areas 
to  which  this  rule  would  apply, 
therefore,  the  Federal  Govemm.ent  may 
act  to  require  9  Federally  Ucensed  pilot. 
However,  under  46  U.S.C.  8503fb),  the 
Federal  government's  authority  to 
require  pilots  is  only  effective  until  the 
State  having  jurisdiction  establishes  a 
superseding  requirement  for  a  State 
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pilot,  and  notifies  the  Coast  Guard  of 
that  fact. 

Since  tills  action  is  aimed  primaniv  :! 
requiring  the  use  of  Fifderal  piiots  i:\ 
instances  where  State  pilots  are  r.  ,» 
required,  the  Coast  Guard  does  not 
believe  that  the  preparation  of  a 
Federalism  Assessment  is  warranted. 
This  rule  would  not  impact  existing 
State  laws.  If  the  States  of  California. 
Hawaii,  New  York  and  New  ]er;p\    and 
Massachusetts  adopt  superseding 
legislation  requiring  State  pilots  for 
foreign  vesseis  and  U.S.  vessels  sai:;;v.; 
on  registry,  the  Coast  Guard  would  1>6 
required  to  withdraw  the  proposed 
requirement  for  a  Fe<.ierally  licensed 
pilot.  Thus,  Lhe  States  of  Cahfomia. 
Hawaii,  New  York  and  New  Jersey,  and 
Massachusetts  are  authorized  by  statute 
to  preempt  the  &;>ast  Guard's  proposal 
m  this  rulemaking.  The  Coast  Guard 
specifically  seeks  public  comment  o:; 
the  Federalism  implications  of  this 
proposal. 

Environment 

The  Coast  Guard  considered  the 
environmental  impaci  of  this  propc  sal 
and  concluded  that  under  section  2  B  2 
of  Commandant  Instruction  M16475  IB. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  The  Coast  Guard 
believes  that  most  individuals  preseniiy 
providing  pilotage  services  to  foreign 
trade  vessels  calling  at  the  eight  sites  m 
California  and  two  sites  in  Hawaii,  and 
making  intra-port  transits  within  certain 
designated  waters  of  New  York  and  New 
Jersey,  and  transiting,  but  not  bound  to 
or  departing  from  a  port,  within  certa.n 
designated  waters  of  Massachusetts 
would  continue  to  provide  pilotage 
service*^  '"^erause  most  individuals 
alreadv  hoid  a  Federal  first  class  pilot's 
license  for  those  waters.  Therefore,  this 
rale  would  pennit  effected  vessels  to 
continue  to  operate  according  to  current 
industry  practice.  The  Coast  Guard  also 
recognizes  that  this  rulem.aking  may 
have  a  positive  effect  on  the 
environment  by  minimizing  the  risk  cf 
environmental  ham  resulting  from 
collisions  and  grrjundings  of  vessels, 
However,  this  impact  is  not  expeded  to 
be  significant  enought  to  warrant  further 
documentation.  A  Categoncal  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADOflESSES. 

List  of  Subjects  in  46  CFR  Part  15 

Citizenship,  Crewmembers,  Marine 
safety.  Mobile  offshore  drilling  units, 
Navigation  (water).  Offshore  supply 
vessels.  Seamen.  Vesstis. 


For  :h-i  rea.son8  set  out  in  the 
prdcml.  !►■'  '.he  Coast  Cjard  proposes  to 
a:"i"...Hnd  4H  (..VR  part  T."-  ^s  fcows: 

''ART  15" -BANNING  REQUIREMENTS 

1.  The  authority  citation  for  p«rt  15  is 

revised  tn  read  as  follows: 

Auth.jn!v ;  48  U.S.C.  2103,  3703,  8101. 
8503;  49  CFR  1.45.  and  1.46. 

2.  Subpart  1.  consisting  of  S  15.1001 
through  315.1040,  is  added  to  read  as 
follows: 

Subpart  1 — V»»i»«!t  in  Tor  sign  Tr»<J« 

aec. 

$15.1001  General. 

§15.1010  California. 

§15.1020  HawaU. 

§15.1030  New  York  and  New  Jersey. 

§15.1040  Massachusetts. 

Subpart  i — Vessels  in  Foreign  Trade 

StS.tOCI     General. 

Self-propelled  vessels  engaged  in 
foreign  commerce  are  required  to  use  a 
pilot  holding  an  appropriately  endorsed 
Federal  first  class  pilot's  license  issued 
by  the  Ck»ast  Guara  when  operating  in 
the  following  navigable  waters  of  the 
United  States. 

I15.1C10    CalHornla. 

The  fu;l>-}wing  offshore  marine  oil 
terminals  located  within  U.S.  navigable 
vi'8tt'-s  r;f '^;e  StH'f  '"f  Ca!,.fcir"ia: 

;,aj  C'irist'cd.  CA  The  waters 
including  the  San  Diego  Gas  and 
Electric,  Encina  Power  Plant,  lying 
w  ithin  an  area  bounded  by  a  Une 
beginning  at  latitude  BS^lD'oe"  N, 
longitude  117''21'42"  W.  thence 
southwesterly  to  latitude  33''08'54"N, 
longitude  n7°24'36"W.  thence 
southwesterly  to  latitude  33''04'30''  N, 
longitude  ll7°2l'42"  W,  thence 
ncnheasterlv  to  latitude  33°05'36''N, 
longitude  117°18',54"  W,  thence 
northwesterly  along  the  shoreline  to 
latitude  13°10'0H"N.  longitude 
117°21'42"  W 

(h)  Huntington  Beach,  CA.  The  waters 
including  the  Golden  West  Refining 
Company,  Hunting  Beach  Marine 
Termina!,  lying  wiiinn  an  area  bounded 
by  a  line  beginning  at  latitude  33'39'06" 
N  iongitude  IIS^OO'CW.  thence 
westerly  a  latitude  33''39'18"N. 
longitude  1"18°05'12"W.  thence 
southeasterly  along  a  Une  drawn  three 
nautical  miles  from  the  baseline  to 
latitude  33'35',30"  N,  longitude 
llS^OO'OO"  W,  thence  easterly  to 
latitude  33'35'30"  N,  longitude 
1 1T"52'30"  W.  thence  northwesterly 
along  the  shoreline  to  latitude  33''39'18" 
N.  longitude  n8'00'00"W. 

(c)  £/  Spgundo,  CA.  The  waters 
including  Chevron  US.^,  L.  St-gundo 


Manne  Temiirisl, 
bounded  bv  a  .,i,::it' 

\Liir.Lf  westeii)'  to 


ir;g  within  en  area 

r'^,::'\ :  ii'itf  s'  iht.? uce 
■r  :  :-  :,.-  '-ft"  W. 

longitude  118''30'48"  W.  thence 

southeasterh  s'one  a  line  draMHQ  three 
nautical  't.  Us  '-    •  the  baseline  to 
a  t  • ;   ;  tJ  Vi  '  ;  a  r    n  ,  longitude 
IIB'2'.-  54"  VV,  U-ence  easterly  to 
latitude  33''51'48"N..  longitude 
118"'24'00^  W,  thence  northwesterly 
along  the  shoreline  to  latitude  33°56'18'' 
N.  longitude  118"'26'18"  W. 

(d)  Oxnard.  CA.  The  waters  including 
Southern  California  Edison  Company. 
Vfa;  fjilhy  Generating  Station,  lying 

vs    ;,     fan  area  bounded  by  a  line 
beg.rin.iig  at  laUtude  34''14'12''N. 
lon^jtuae  n9'l6'00''W. thence 
westerly  to  ..'itude  34''14'12'' N, 
longitude  119"'21'30''W.  thence 
southeasterly  along  a  line  drawn  three 
nautical  miles  from  the  baseline  to 
latitude  34°09'24''  N,  longitude 
llQ'l?  4;    \V,  thence  easterly  to 
latitude  ' -v     r24"N,  longitude 
llQ'ia  24    v\ .  thence  northwesterly 
along  the  shoreline  to  latitude  34''14'24" 
N,  loneitude  ligMe'DO"  W. 

(e)  Goleta,  CA.  The  waters  including 
AROO.  Ellwood  Marine  Terminal,  lying 
within  an  area  bounded  by  a  line 
beginning  at  latitude  34''26'12''N. 
lo^tude  119°57'00"  W.  thence 
southerly  to  latitude  34*22'48"  N. 
longitude  i:9"57'00"  W.  thence 
southeasterly  along  a  Une  drawn  three 
nautical  miles  from  the  baseline  to 
latitude  14":  roe"  N,  longitude 
lig'SO       ' "  W.  thence  northerly  to 
latitudt^  '4  .4'18''N.  longitude 
119°50  30'  V» ,  thence  northwesterly 
along  the  sboreUne  to  laUtude  34°26'12" 
N,  longitude  119''57'00"  W. 

(f)  Qaviota,  CA.  The  waters  including 
Texaco  Trading  and  Transportation, 
Gaviota  Marine  Terminal,  lying  within 
an  area  bounded  by  a  line  beginning  at 
latitude  34''28'06"  N.  iongitude 
120''16'00"  W,  thence  southerly  to 
latitude  34°25'06"  N.  longitude 
120''16'00''  W.  thence  easterly  along  a 
line  drawn  the  nautical  miles  from  the 
baseUne  to  latitude  34°25'24"  N, 
longitude  120°08'30"  W.  thence 
northerly  to  latitude  34''28'24"  N. 
longitude  120''08'30"  W.  thence 
westerly  along  the  shoreline  to  laUtude 
34<'28'06''N,  longitude  120'16'00'' W. 

(g)  Moss  Landing.  CA.  The  waters 
including  Pacific  Gas  and  Electric 
Company  Power  Plant,  lying  within  an 
area  bounded  by  a  line  beginning  at 
latitude  36»57'00"  N.  longitude 
122'*04'12"  W.  thence  southerly  to 
laUtude  36''53'48"N,  longitude 
122''04'12"  W,  thence  southeasterly  to 
laUtude  36''38'18''N.  longitude 
121°51'08"  W.  thence  southwesterly  to 
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longitude  36'38'48"  N,  longitude 
122''OO'0e''  W,  thence  southerly  along  a 
line  drawn  thr«e  nautical  miles  from  the 
baseline  to  latitude  se'Sl'lS"  N. 
longitude  122'01'30"  W,  thence  easterly 
to  laUtude  36"31'18"  N,  longitude 
12r57'18"W 

(h)  San  Luis  Obispo  Bay,  Monv  Bay. 
and  Estero  Bay.  CA  Various  moonngs, 
including  Unocal  Corporation,  Avila 
Terminal.  Avila  Beach.  C\,  Pacific  Gas 
and  Electric  Company  Power  Plant, 
Morro  Bay,  CA.  U  S  Naval  Fuel  Facility, 
Monro  Bay,  C.\  and  the  Chevron  Oil 
Company  Terminal,  Morro  Bay,  CA.  The 
waters  of  San  Luis  Obispo  Bay,  Morro 
Bay,  and  Estero  Bay  withm  an  area 
bounded  by  a  line  becinning  at  latitude 
35'27'36"N,  longitude  12r00'00"  W. 
thence  southerly  to  latitude  3;"'24'24" 
N,  longitude  12'rOO'00"  VV.  thence  ir.  a 
southeasterly  direction  along  a  line 
drawn  three  nautical  miies  from  the 
baseline  to  latitude  35'05'48"  N. 
longitude  120"4:'30"W,  ihence  easterly 
to  laUtude  35'05'48''N,  longitude 
120°37'48"W 

115.1020    Hawaii.  | 

The  following  offshore  marine  oU 
terminals  located  within  U.S.  navigable 

waters  of  the  State  of  Hawaii 

(a)  Barbers  Point.  Island  of  Oahu  The 
waters  including  Hawaiian  Independent 
Refinery,  Inc.  and  Chevron  moonngs 
lying  within  an  area  bounded  by  a  line 
beanng  180  degrees  true  from  Barbers 
Pomt  Light  to  latitude  2n4,8'  N. 
longitude  158^06  4'  W,  thence  easterly 
to  latitude  2ri4  8'  N,  longitude 
158°03,3'  VV,  thence  northeasterly  to 
latitude  2ri5.6'  N.  longitude  158^01  V 
VV.  thence  northwesterly  to  latitude 
2ri8,5'  N,  longitude  158^02  0'  W. 
thence  westerly  along  the  shoreline  to 
latitude  21'17  8'N,  longitude  ISS'Oe  4' 
VV 

fb)  [Reserved! 

i  1 5. 1 030    N«w  YMic  and  N«w  Jarsey. 

The  following  US,  navigable  waters 
located  within  the  States  of  New  York 
and  New  Jersey  when  the  vessel  is 
making  an  intra-port  L'ansit,  to  include, 
but  not  limited  to,  a  movement  from  a 
dock  to  a  dock,  from  a  do<-;k  to  an 
anchorage,  or  from  an  anchorage  to  a 
dock,  within  the  below  listed  operating 
areas: 

(a)  East  River  from  Execution  Rocks  to 
New  York  Harbor.  L'pper  Bay; 

fb)  Hudson  Rjver  from  Yonkers,  New 
York  to  New  York  Harbor,  Upper  Bay; 

(c)  Rarilan  River  from  Grossman 
Dock.'' Arsenal  to  New  York  Harbor. 
Lower  Bay;  . 

(d)  Arthur  Kill  Channel;     ' 

(e)  Kill  Van  KuU  Channel, 
(fl  Newark  Bay; 


(g)  Passaic  River  from  Point  No  Point 
to  Newark  Bay; 

(h)  Hackensack  River  from  the  turning 
basin  to  Newark  Bay,  and 

(i)  New  York  hiarbor,  Upper  and 
Lower  Bay. 

115.1040    Maa««chua«na. 

The  fol lowing  V  S  navigable  waters 
lcx:ated  within  the  State  of 
Mas,sachu,setts  when  the  vessel  is  in 
transit,  but  not  bound  to  or  departing 
from  a  port  within  the  below  listed 
operating  areas: 

(a)  Cape  Cod  Bay  south  of  laUtude 
41''48'54''N; 

(b)  the  Cape  Code  Canal,  and 

(c)  Buizzards  Bay  east  of  a  line 
extending  from  the  southernmost  point 
of  Wilbur  Point  {latitude  41  34  5  5   N 
longitude  70°51'15"  W)  to  the 
easternmost  point  of  Pasque  Island 
(latitude  41''26'55''N  longitude 

ro'so'ao"  w). 

Dated:  July  2, 1993. 
A.E.  Henn, 

BearAdmira].  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 
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DEPARTMENT  OF  ENERGY 
48CFR  Part  917 

Acquisition  Regulation,  Interagency 
Agreements 

agency;  Department  of  Energy  (DOE) 
ACTION:  Notice  of  proposed  rule. 

SUMMARY:  The  Department  proposes  to 
amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to  revise 
its  guidance  regarding  interagency 
agreements.  The  revision  will  provide 
additional  definitions,  define  tiie 
responsibilities  of  program  and 
procurement  personnel,  and  address  the 
method  of  financing  for  funding 
interagency  agreements.  It  is  intended 
that  these  changes  will  assist  both  DOE 
personnel  and  other  government  agency 
personnel  awarding  and  administenng 
interagency  agreements  All  of  these 
changes  are  summarized  in  the    Section 
by  Section  Analysis"  appeanng  later  in 
this  document. 

DATES:  Written  comments  should  be 
submitted  no  later  than  August  9,  1993 
AOOf^ESSES:  Comments  should  be 
addressed  to  the  Procurement  Contact, 
Richard  B.  Langston,  at  the  address 
below 

FOfl  FURTHER  INFORMATION  CONTACT: 

Richard  B  Langston,  Procurement. 

Assistance  and  Program  Management 


(PR-121)  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
8247. 

Laura  Fullerton,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202 
586-1900. 

SUPPLEMENTARY  INFORMATION: 

I  Section  by  Section  .Analysis 

!I  Public  Comments 

HI  Procedural  Requirements 
A  Regulatory  Review 
B  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 

Act 
D  Review  Under  the  Paperwork  Reduction 

Act 
E.  Review  Under  Exeoative  Order  12612 
F  National  Environmental  F'oiitv  Act 

I.  Section  by  Section  Analysis 

A  detailed  list  of  proposed  changes 
follows: 

1.  The  authority  citation  for  subpart 
917,5  is  restated. 

2.  A  new  section  917.501,  Definitions, 
is  added, 

3.  A  new  section  917.502-70, 
Responsibilities,  is  added  It  identifies 
the  responsibilities  of  program  and 
procurement  personnel  in  the 
processing  of  interagency  acquisitions 

4.  Section  917,504  is  revised  to  only 
specify  use  of  a  DOE  form.  The  previous 
listing  is  eliminated  as  duplicative  of 
the  forms  content. 

5.  Section  917.505-70  is  revised  to 
better  state  DOE  policy  on  the 
reimbursement  of  costs  under 
interagency  acquisitions. 

II.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  v\Titten 
comments  should  be  submitted  to  thie 
address  indicated  in  the  "ADDRESSES" 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room, 
lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SVV., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  wTitten  comments  received  on  or 
before  the  date  specified  in  the 
beginning  of  this  notice  and  all  other 
relevant  information  will  be  considered 
by  DOE  before  taking  final  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
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exempt  from  public  di<u::losure  should 
submit  one  complete  copy,  as  well  as  an 
addiLiona!  copy  frorri  which  the 
iaforma'ion  cluimwd  t)  be  Lon'";deiUmi 
has  been  deleted  DOE  reserves  the  right 
to  determir^e  the  confide.ntial  status  of 
the  ir.fonriation  or  data  and  to  Lreat  it 
Recording  to  its  deterr-^iiiaticr.,  DOE's 
generally  applicable  procedures  for 
handling  information,  which  has  b».^en 
submitted  in  a  docum.ent  arid  may  be 
exempt  from  puhiic  di.sclosuxe,  are  set 
forth  in  10  Q'R  1CG4  11. 

The  Department  has  concluded  that 
tins  proposed  rule  does  not  involve  a 
•ubstanlial  issue  of  fact  or  law  and  that 
the  rale  should  not  have  a  su'j<,'..antial 
imipact  on  the  nation's  eciinoniv  or  large 
numbers  of  individuals  or  bus  ces-t  s. 
Therefore,  pursuant  to  Public  I^w  dS- 
91.  the  DOE  Organization  Act,  and  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

ni  Procedural  Requirements 

A  Heguljtory-  Revitw 

F\;rsuant  to  *he  January  22,  1993, 
memorandum  on  the  subject  of 
reg\i!atory  review  from  the  Dir'H~'or  of 
the  Office  of  Management  and  Budget 
(58  FR  6074.  January  25,  1993).  DOE 
submitted  this  notice  to  the  Dirertor  for 
appropnate  review.  The  Ehrector  has 
completed  his  review.  Separately,  DOE 
has  determined  that  there  is  no  need  for 
a  regulatory  impact  analysis  because  the 
rule  is  not  a  major  rule  as  that  term,  is 
defined  in  section  Ifb)  of  Executive 
Order  12291, 

B  Review  Under  Executive  Order  12"~8 

StKlion  2  cf  Executive  Order  12778 
instructs  each  agenry  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations  The.se  requirt^ments,  set 
forth  in  sections  2(a)  and  2(h),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  buiden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preem.ptive  effect, 
effect  on  existing  Federal  law  cr 
regulation,  and  ret-'3€'1ivd  eff  :t; 
describes  any  admiinistrative 
proceedings  to  be  avT^lable  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  admiinistrative 
proceedings;  and  defines  key  terms, 
DOE  certifies  that  today's  proposal 


meets  the  requirements  of  sectiuns  2<a] 
and  2fb)  of  Executive  Order  12778. 

(7,  flev'j^'H-  i.',"<7er  the  I'^gulatory 
flexibility  Act 

This  proposal  was  reviewed  imder  the 
Regulatory  Flexibility  Act  of  1980, 
F   :    '  Ix:w  96-354,  which  requires 
;  FPiara:.  n  cf  a  regulatory  flexibility 
5,'ialys;s  f;;i  any  proposed  rule  which  is 
Ukeiy  to  hav  e  a  h  ;;nificant  economic 
impact  on  a  Sw^asiantial  number  of  small 
entities.  This  proposed  rule  will  have  no 
impact  on  interest  rates,  tax  policies  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  direct  economic  factors.  It  will 
also  not  have  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 

rtcordkeeping  requirements  are 

; IT  uc-'^d  b:  'his  ;jroposed  rule. 
Ai,:corQ;ngiv,  ric  O NIB  clearance  is 

required  under  the  Paptrvvork 
Reduction  Act  cf  1980  (44  U.S.C.  3501, 
et  seq]. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  entitled 
Federalism,  '  52  FR  41685  lOctober  30, 
1987],  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibiUties  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
pre'parFi*;-::"  of  a  federalism  assessment 
to  he  us<;-ii  ic  e!,;  decisions  involved  in 
prenvuigatiny;  and  implementing  a 
pc .    V  a  t .  on  This  proposed  rule  will 
net  affe  t  states.  It  deals  with  relations 
between  Federal  agencies. 

F.  National  Environmental  Policy  Act 

DOE  has  concluded  that  this  proposed 
rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  En.  .-on mental  Policy  Act 
(NEPA     f  :  ^'9  {42  U.S.C.  4321,  et  seq.) 
(1976)  c  r  me  Council  on  Environmental 
Qualitv  Rejicc!:  ns  (40  CFR  parts  1500- 
T^08)  di. 
tMivirynr 

environment,'!]  assessment  pursuant  to 
N'EPA. 


List  of  Sub»e<l8  in  48  CFR  Pan  « 1  7 
Govern;:.!  ,t  procurement 

Issued  In  Washington,  DC,  on  June  29, 

■  J,..  - 

b»'rton  ].  Moth, 

Acting  Director,  Office  of  Procurement, 
Assistance  and  Program  Management. 

For  the  reasons  set  out  in  the 
preamble,  part  917  of  chapter  9  of  title 
48  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 


PART  S'"'- 
VETHCDS 


:C'Al„.  CO'V'-R ACTING 


h  "T*' f  i rt^  I  i oes  not  require  an 
\h:   ;i,pfi(t  statement  or  an 


1.  "lUe  autaority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C 
466(c). 

2.  Subpart  917.5  Is  amended  by 
adding  a  new  section  917.501  to  read  as 
set  forth  below. 

917.501     D«f5niiir.n«. 

Funds-in  :  iirjgency  acquisition 
means  an  interagency  acquisition  in 
which  another  Federal  agency  agrees  to 
reimburse  DOE  for  materials  or  services 
to  be  provided  by  EKDE  to  another 
Federal  agency. 

Funds-out  interagency  acquisition 
means  an  interagency  acquisition  in 
which  DOE  agrees  to  reimburse  another 
Federal  agency  for  materials  or  services 
to  be  provided  to  DOE  by  another 
Federal  agency. 

Memorandum  of  understanding 
means  a  written  agreement  broadly 
stating  basic  understandings  and 
describing  a  mechanism  for 
coordinating  activities  to  be  engaged  in 
by  the  DOE  and  another  Government 
agency.  A  memorandum  of 
understanding  cannot  be  used  to 
obligate  or  commit  funds,  cannot 
obligate  or  require  performance,  and  is 
not  to  be  used  as  the  basis  for  the 
transfer  of  funds  from  one  agency  to 
another. 

3.  A  new  section  917.502-70  is  added 
to  read  as  set  forth  below: 

917.502-70    Ren>cn«;bilW««. 

(a)  Interagen.j  a__,uisitions  do  not 
follow  the  acquisition  process  that  is 
typical  of  other  Federal  acquisitions.  In 
the  case  of  funds-out  interagency 
agreements,  the  policy  of  this  subpart  is 
supplemented  by  DOE  Directive  1270.1, 
Funds-Out  Interagency  Agreements 
(most  recent  version).  In  the  case  of 
funds-in  interagency  agreements 
involving  work  for  others,  basic  policy 
is  found  at  DOE  Directive  4300.2B,  Non- 
Department  of  Energy  Funded  Work 
(Work  For  Others)  (most  recent  version). 
Responsibilities  associated  with  the 
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acquisition  proces*  for  the  interagency' 
acquisition  process  are  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Program  officials  are  responsible 
for: 

(1)  Determining  requirements, 
drafting  a  scope  of  work,  and  arranging 
with  another  Federal  agency  to  perform 
the  required  task(s); 

(2)  Reviewing  the  other  agency's 
response  to  DOE'g  request  to  detenmir.a 
proerammatic  acceptability:  and. 

(3)  Preparing  the  authorizing 
documents  which  shall  include  a 
procurement  request  accompanied  by 
copies  of  applicable  correspondence 
between  DOE  and  the  other  agency, 
scope  of  work,  pricing  data,  funds 
approvals  and  any  speaal  provisions 
that  must  be  included  in  the  interagency 
acquisition,  such  as  security 
considerations,  technical  data,  or  travel 
restrictions. 

(c)  Contracting  officers  shall  be 
responsible  for: 

(1)  Reviewing  the  proposed 
interagency  acquisition  request  for 
conformance  with  FAR  17,5  and  this 
subpart,  and  any  memorandums  of 
understanding  that  may  exist  with  the 
servicing  aaenc>': 

(2)  Coordinating  the  method  of 
financing  an  interagency  agreement 
with  the  Field  Chief  Financial  Officer, 
when  a  method  other  than 
reimbursement  is  contemplated,  and, 

(3)  Obtaining  legal  and  patent  counsel 
concurrence  whenever  there  is  a 
question  as  to  compliance  with 
applicable  laws  and  patent  or  technical 
data  policy 

4  Section  917.504  is  revised  to  read 
as  follows:  I 

917.504    Ordertng  Proc«lur«». 

(h)  The  DOE  Form  1270  1.  Interagency 
Agreement  Face  Page,  shall  be  used  for 
interagency  acquisitions  including 
appropnate  elements  of  the  model 
agreement  illustrated  at  DOE  Order 
1270  1  (most  recent  version; 

5.  Section  917  505-70  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows 

917.505-70    ktothoda  of  financing 
•mptoyad  by  CX)E. 

(a)  0MB  Circular  A-34,  Instructions 
on  Budget  Execution,  requires  agencies 
to  obtain  an  advance  of  funds  when 
performing  work  for  anyone  other  than 
another  Federal  agency  In  the  case  of 
another  Federal  agency,  work  can  be 
performed  on  a  reimbursable  basis 
Expenses,  in  the  interim,  are  charged  tu 
an  account  established  for 
reimbursements  from  other  Federal 
agencies  Consequently,  except  as 
specified  in  paragraph  (b)  of  tihis 


section.  DOE  prefers  to  finance  work 
done  by  servicing  agencies  by 
reimbursement  on  the  basis  of  current 
billings  for  work  completed. 

fb)  DOE  wiU  provicfe  cash  advances 
only  in  those  instances  in  which  no 
other  means  exist  to  obtain  the  services. 
While,  the  Economy  Act,  31  US.C. 
1536,  provides  authority  for  making 
cash  payments  in  advance  to  other 
Federal  agencies  for  work  performed 
under  authonty  of  the  Economy  Act,  it 
is  DOE's  policy  to  not  make  cash 
advances  except  when  required  by  law 
or  the  provisions  of  an  interagency 
agreement  .\gencies  with  revolving 
f:..nds  or  Department  of  the  Treasury 
approved  consolidated  working  funds 
are  examples  of  instances  when  cash 
advances  may  be  required.  Transfer 
appropriations  may  also  be  used  to  fund 
work  performed  by  other  Federal 
agencies.  Payment  by  means  other  than 
reimbursement  will  not  be  undertaken 
without  the  approval  of  the  Office  of 
Chief  Financial  Officer,  Headquarters. 
•        •        •        •        • 

[FR  Doc  93-15752  Filed  7-«-93;  8:45  am] 

BILUNO  CODE  MSO-OI-^ 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49CFRPart  171 

[Docket  HM-20C;  Notica  No.  93-17] 

RIN2137-Aa37 

Hazardous  Materials  In  Intrastate 
Commerce 

AGENCY:  RfS-^'i^h  and  Special  Programs 
Adniinistr.ai;..r,  iRSPAj,  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 

iNFRm; 

SUMMARY:  RSPA  is  proposing  to  amend 
the  Hazardous  Materials  Regulations 
(HMR)  to  require  that  a!!  intrastate 
shippers  and  carriers  comply  with  the 
HMR.  This  action  is  necessary  to 
comply  with  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA)  mandating  that  DOT 
regulate  the  safe  transportation  of 
hazardous  materials  in  intrastate 
commerce.  The  intended  effect  of  this 
notice  is  to  raise  the  level  of  safety  in 
the  transportation  of  hazardous 
m.atenals  throughout  the  nation, 
DATES:  Comments  must  be  received  on 
or  before  Oc-tober  13,  1993. 
ADDRESSES:  Comments  to  this  NPRM 
should  be  addressed  to  the  Dockets 
Unit,  Research  and  Special  Programs 


Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590- 
0001.  Comments  should  identify  the 
docket  and  be  submitted,  if  possible,  in 
five  copies,  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  showing 
the  docket  numoer  (i.e..  Docket  HM- 
200).  The  Dockets  Unit  is  located  in 
room  8419  of  the  Nassif  Building,  400 
Seventh  Street.  SW..  Washington,  DC 
20590-0001.  Telephone  (202)  366-5046. 
FAX  (202)  366-3753.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  to  5  p.m..  Monday  through 
Friday  except  Federal  holidays. 
F0«  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Bonekeraper,  m,  (202)  386- 
4401.  Assistant  Chief  Counsel  for 
Hazardous  Materials  Safety,  Office  of 
the  Chief  Counsel.  RSPA,  or  Jackie 
Smith.  (202)  366-4488,  Office  of 
Hazardous  Materials  Standards,  RSPA, 
400  Seventh  Street,  SW  ,  Washington. 
DC  20590-0001 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990 

On  November  16,  1990,  the  President 
signed  into  law  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA),  Public  Law'lOl-615, 
The  HMTUSA  amended  Section  105  of 
the  Hazardous  Materials  Transportation 
Act  (HMTA),  49  App.  U.S.C.  1801  et 
seq.,  to  require  the  Secretary  to  regulate 
hazardous  materials  transportation  in 
intrastate  commerce. 

A  NPRM 

On  June  29,  1987,  in  the  Federal 
Register  under  Docket  H\f-200  (Notice 
No  87-6:  52  FR  24195).  RSPA 
published  an  advance  notice  of 
proposed  rulemaking  (ANTRM)  which 
requested  comments  on  extending  the 
application  of  the  HMR  to  all  intrastate 
transportation  in  commerce  as  a  means 
of  promoting  national  uniformity  and 
transportation  safety.  At  the  present 
time,  the  HMR  generally  do  not  apply  to 
highway  transportation  by  intrastate 
carriers,  with  the  exception  of 
registration  requirements  and 
transportation  of  marine  pollutants  and 
oil,  hazTj-dous  wastes,  hazardous 
substances,  and  flammable  cryogenic 
liquids  in  portable  tanks  and  cargo  tanks 
(see  49  CFR  107.601  and  171.1(a)  and 
fb)).  The  HMR  apply  to  all  hazardous 
materials  transported  in  commerce  by 
rail  car,  aircraft,  or  vessel.  The  ANPRM 
invited  comments  on  the  need  for,  and 
possible  consequences  of,  DOT 


Federal  Register  /  Vol.  58.  No.  130  /  Friday.  July  9,  1993   ■'  Proposed  Rules 


36921 


extending  the  application  of  its 
hazardous  matenals  regulations  to  ail 
intrastate  transportation  of  hazardous 
matenals  in  commerce.  The  need  for 
such  regulations  was  highlighted  in  a 
July  1986  report,  by  the  Office  of 
Technology  Assf>ssmenf  (OTA)  entitled 
"Transportatinn  of  Hazardous 
Matenals," 

Siate'Federa!  Hf-iatianship 

Histoncfilly,  the  ii.MR  have  focused 
primarily  on  transportation  of 
hazardous  materials  by  interstate 
comers  Over  time,  however,  the  HMR 
have  been  extended  to  intrasthte 
transportation  of  hazardous  substances, 
hazardous  wastes,  and  flammable 
cryogenic  liquids,  marine  pollutants, 
oils  and  registration.  RSPA  has 
encouraged  States  to  adopt  the  HMR 
through  the  R.SPA-sponsored 
Cooperative  Hazardous  Materials 
Enforcement  Development  Program  and 
previously,  the  State  Hazardous 
Materials  Enforcement  Development 
Program  In  addition,  F'iAVA  requires 
States  to  adopt  and  enforce  the  Federal 
Motor  Gamer  Safety  Regulations,  49 
CFR  parts  390-397,' and  tJie  highway- 
related  portions  of  the  HMR  (or 
compatible  State  rules  and  regulations) 
to  qualify  for  grants  under  FHWA's 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP), 

For  highway  transportation,  all  States 
have  adopted  hazardous  materials 
regulations,  most  of  them  similar  to  the 
M^-iR.  However,  certain  States  deviated 
from  the  }IMR,  particularly  regarding 
intrastate  highway  shipments.  Some 
States,  for  example,  "grandfathered" 
non-DOT  specification  cargo  tanks, 
exempted  farmers,  or  required  special 
prenotification  or  routing  of  hazardous 
materials  shipments. 

Even  if  every  State  adopted  the  HMR 
without  change.  U  would  be  difficult  for 
many  of  them  to  m.aintain  consistency 
with  the  fiMR  and  revise  their  statutes 
and  regulations  concurrently  with  the 
Federal  regulations.  Many  State 
constitutions  preclude  open-ended 
incorporation  by  reference  of  the  HMR. 

A  publication  of  the  National 
Governors'  Association  entitled 
"Hazardous  Matenals  Transportation 
Regulatory  and  Enforcement  Programs, 
A  Governor's  Guide"  discusses  this 
issue  and  the  need  for  uniform 
regulations  and  enforcement: 

•  *   *  it  is  not  the  sppecific  requirements  of 
any  one  State  that  make  compliance  difficult, 
but  rather  the  c\;rauiative  impact  of  many 
individual  State  rt)quin;ments,  *    *    "  For 
example.  Massaciiusetts  has  rules  in  effect 
which  could  cause  earners  in  compliance 
with  fire  extingu.sher  and  placarding 
rf^quirements  ;n  the  Federal  system  and  in 


nelghbonng  States  to  iEadvertentiy  violate 
Massachusetts  law  upon  crossing  the  State 
hno  In  other  instances,  State  constitutionai 
restraints  dictate  how  States  adopt  the 
Federal  rpguiations  (Dai ifomia.  like  many 
other  States,  is  permirted  to  adopt  the  Federal 
hazardous  materials  regulations  by  reference. 
Therefore,  when  portions  of  the  regulations 
that  were  adopted  are  amended,  the 
amendments  may  t)ecome  State  law  without 
further  legislative  action.  •  •  •  In  New 
Mexir.o,  the  State  constitution  prohibits 
adoption  of  the  Federal  regulations  by 
reference.  Instead,  there  must  be  specific 
enabling  legislation  for  any  regulations  the 
State  adopts.  In  addition,  the  language  of  the 
enabling  legislation  must  be  specific  enough 
to  ensure  the  State  is  not  'legislating  by 
regulation'.  Thus,  the  entire  body  of  Federal 
regulations  has  to  be  not  only  identified,  but 
also  described  in  the  State  statute.  Once 
adopted,  the  process  for  amending  the 
regulatious  varies  with  each  State.  •  •  • 
Utah  need  only  issue  a  transportation 
commission  resolution  adopting  the 
amended  regulations.  California,  Illinois,  and 
New  Jersey  must  initiate  a  rulemaking 
proceeding,  and  each  State  sets  different 
timetables  for  updating  the  regulations. 

Comments  to  the  ANPRM 

Commentere  to  the  ANPRM  were 
asked  to  address  the  potential  impacts 
on  certain  populations  which  might 
occur  if  the  HMR  were  applied  to  all 
hazardous  materials  transportation  in 
intrastate  commerce.  Specific  groups 
urged  to  comment  were  businesses 
(especially  small  businesses  engaged  in 
lcx:al  distribution),  fanners  hauling 
fertilizer  (other  than  hazardous 
substances  in  reportable  quantities)  for 
application  on  their  lands,  and 
consumers.  In  addition,  commenters 
were  asked  to  respond  to  the  following 
questions; 

1.  Should  RSPA  extend  application  of 
the  HMR  to  all  intrastate  transportation 
of  hazardous  materials? 

2.  Should  RSPA  consider  exceptions 
to  the  application  of  the  HMR  to  the 
intrastate  transportation  of  hazardous 
materials  by  highway? 

3.  If  RSPA  decides  to  apply  the  HMR 
to  the  intrastate  transportation  of 
hazardous  materials  by  highway,  what 
time  frame  should  be  allowed  for 
compliance  with  the  new  requirements? 
Should  different  time  frames  be  allowed 
for  different  requirements  (e.g., 
commimications  vs.  packaging,  bulk 
packaging  vs.  non-bulk)?  If  so,  what 
should  these  tim.es  frames  be? 

4.  Section  103(5)  of  the  HMTA 
includes,  within  the  definition  of 
"State",  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  American 
Samoa,  and  Guam.  Should  any  special 
consideration  be  given  to  the 
implementation  of  the  HMR 
requirements  in  these  or  other 
jurisdictions  if  this  proposal  is  adopted? 


'T>;e  H\fn  SA  amended  the  HMTA  to 
aiM  .  .  .uie  vMthin  the  definition  of 
"State  "  the  Commonwealth  of  the 
Northern  Mariana  Islands.) 

Forty-four  commenters  responded  to 
Notice  No.  87-6.  The  majority  of 
commenters  were  in  favor  of  the 
proposal.  Commenters  in  favor  include 
nine  States  or  organizations 
representing  States,  23  shippers, 
carriers,  and  shipper/carrier 
organizations,  one  utility,  and  one 
union.  Few  were  opposed.  One 
organization  took  no  position. 
Arguments  in  support  of  the  proposal 
included  uniformity,  safety,  and  the 
advantage  of  having  to  consult  only  one 
source  to  stay  current  with  regulations. 
Arguments  in  opposition  to  the  proposal 
included  lack  of  safety  enhancement,  no 
clear  established  need,  adverse  impact 
on  small  business,  excessive  cost,  and 
States'  rights.  Some  commenters 
recommended  that  the  regulations,  if 
extended  to  intrastate  carriers,  not  apply 
to  farmers,  small  businesses,  private 
carriers,  and  cargo  tanks.  Several 
commenters  suggested  that  cargo  tanks 
be  grandfathered  or  exempted  from  the 
regulations  in  States  that  regulate  and 
inspect  the  design,  fabrication  and/or 
manufacture  of  cargo  tanks  and 
regularly  inspect  cargo  tanks  in  service. 
California  stated  it  had  grandfathered 
from  1.500  to  2,000  non-DOT 
specification  cargo  tanks  used  to 
transport  flammable  and  combustible 
Uquids  after  approving  their  design.  The 
cargo  tanks  are  subject  to  mandatory 
annual  inspection  and  certification. 
Minnesota  said  it  has  a  similar 
provision  for  tank  motor  vehicles. 

Of  18  commenters  who  addressed 
implementation  time  frames,  half 
recommended  a  phased-in  approach. 
Generally,  these  commenters 
recommended  that  requirements 
concerning  classification  and 
commimications  (labeling,  marking,  and 
shipping  papers)  be  implemented  first. 
Recommended  time  frames  for  this 
phase  ranged  from  60  days  to  three 
years.  One  commenter  suggested  that 
personnel  training  and  compliance 
requirements  be  phased-in  next,  within 
a  three-to- five-year  period.  Some 
commenters  recommended  that 
equipment  specifications  involving  bulk 
packagings  be  implemented  last,  within 
one  to  ten  years. 

Few  commenters  addressed  the 
question  whether  any  special 
consideration  should  be  given  to  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  or 
Guam.  Generally,  those  who  did  address 
the  question  thought  that  no  special 
consideration  should  be  given.  A 
commenter  did  write  that  a  review  of 
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the  existing  levels  of  enforcement  in  thn 
more  "remote  areas  should  be 
undertaken  and  that  perhaps  a  special 
education  program  should  be 
implemented  prior  to  extension  of  the 
regulations  to  these  areas." 

U.  Proposed  Rule 

B(isa<i  or.  tne  HMT1"5.\  T',ar..iatH  and 
the  commons  re<;B.v»d  to  the  ANPkM, 
RSFA  propo5,«s  to  ex^^rd   :•;  "a'.  Vrps. 
the  apphrabii.^v  of  Ihe  H-StR  to  ^jv  er  all 
hii^iAuy  traTiSportaiion  of  hazardous 
matsnais  m  i.Tr6.-.tate  commerce.  First, 
RSP.\  proposes  to  rsquirs  all  intrastate 
ship  pers  ard  (-amers  to  comply  with  the 
HMR-  Exr.ept  for  bulk  packagings. 
compliance  would  be  rftquired  one  year 
after  publication  of  the  Bnal  rule.  RSPA 
mvues  comments  on  the  one-year 
transitjcn  penod, 

St«-ond,  except  far  .fiiiardous 
substances  h'dzurdvwi  was'es, 
flci.nmable  cryogenic  bquids,  marine 
polluta.nts,  and  oils  (which  are  currently 
sjb^ai.t  to  the  HMR  when  transported  in 
intra.stat9  cumnriercej,  RSPA  proposes  a 
Lhree-vear  transition  period  for  certain 
bulk  packaginKs  This  proposed 
tr-ic^ition  penod  would  apply  to  non- 
DCr  specification  bulk  packagings  used 
f^r  trer;sportaUor,  of  hazardous 
matenals  in  intrastate  commerce  only, 
provided  these  packaK)r;K.s  are  used 
exclusively  bv  intrastate  earners,  and 
are  specifically  author.zed.  prior  to 
October  1.  1993  bv  the  .State  in  which 
tney  are  operated  The  transition  period 
IS  proposed  in  response  to  several 
ccmment5  indicating  that  several  States 
have  construct. on  rwjuirements  for 
part.rular  bul*  pacta^in^s,  used  in 
in'rastala  co.mmyrce  of  .'lizardous 
materials,  different  from  those  required 
by  the  H.MR.  RSPA  proposes  a  three- 
year  transition  period  to  provide 
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:"r.t  ti.me  to  bring  these  bulk 
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packa^in^s  into  conformance  with  the 
liS'R  (T.his  delay  would  have  no  effect 
en  S  173  315(a)  {note  17),  (k),  and  (m) 
pertaining  to  the  use  of  cargo  tanks  in 
intrastate  commerce  )  Comments  are 
solinted  regarding  tlie  proposed  three- 
vear  transition  penod. 

As  mandated  by  HNfTUSA.  RSPA 
propos-is  to  extend  the  appUcability  of 
the  KMR  to  h.ghway  transportation  by 
"intrastate"  Mmers  in  the  District  of 
Columbia.  Guam,  the  Comm^onwoalth  of 
Puerto  Rico,  the  Virgin  Islands. 
.\m.erican  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  concurrently  with  the  extension 
of  the  HMR  to  that  transportation  in 
each  State  Forty-eight  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
.•\merican  Samoa,  and  Guam  receive 
Motor  Carrier  Safety  Assistance  Program 


iMCSAP;  funds  arinually  from  FHWA 
contingent  upon  the  adoption  and 
enforcement  of  the  HMR.  In  fiscal  year 
1991.  these  funds  totaled  over  S44 
million.  In  addition,  during  fiscal  year 
1993,  grants  totaling  over  S12  8  million 
will  be  made  available  to  the  States,  the 
District  of  Columbia  and  the  other  five 
jurisdictions  for  emergency  response 
planning  and  training  programs 
involving  hazardous  matenaLs 
Although  no  comments  to  the  ANP.^i»l 
opposed  extension  of  the  HMR  to  Lhese 
other  jurisdictions,  RSPA  invites 
comments  on  whether  there  is  a  need  to 
defer  the  extension  beyond  the  one-year 
proposed  transition  date  for  this  rule 

Paragraph  171.1(a)  would  be  revised 
to  clarify  the  applicability  of  the  HMR 
to  all  intrastate  transportation  cf 
hazardous  materials.  In  addition,  it 
would  address  the  Department's 
authority  regarding  the  transportation  of 
hazardous  materials  even  though  the 
hazardous  material  is  not  present. 
Paragraph  171.1(b)  would  he 
unchanged.  Paragraph  171.1(c)  would 
be  redesignated  as  paragraph  171.2(h) 
for  clariRcation,  and  a  new  paragraph 
171.1(c)  would  be  added  to  provide  for 
a  three-year  transition  period 
exclusively  for  a  non-conforming  bulk 
packaging  in  a  State  where:  (1)  its  use 
is  specifically  authorized  by  statute  or 
regulation  of  that  State  and  was 
specifically  and  continuously 
authorized  on  or  before  October  1 ,  1993; 
(2)  the  packaging  compUes  with  all 
requirements  of  the  State;  and  (3)  esch 
shipment  is  offered  in  conformance 
with  all  other  applicable  requirements 
of  this  subchapter. 

The  HMTA,  as  amended  by 
HMTUSA,  requires  the  Secretary  to 
regulate  hazardous  materials 
transportation  in  intrastate  commerce. 
The  HMTA  does  not  provide  an 
exception  for  farmers  and  small 
businesses.  Based  on  the  mandate  of  the 
HMTA,  this  NPRM  proposes  to  extend 
the  HMR  to  cover  all  hazardous 
materials  transportation  in  intrastate 
commerce  to  j.romote  national 
uniformity  and  transportation  safety. 
RSPA  encourages  comments  from 
fanners  and  small  businesses  on 
whether  the  two  transition  periods 
proposed  provide  adequate  time  for 
comphance. 

ni.  Federal  Preemption  Under  iha 
HMTA 

The  HMTA  now  more  speciBcally 
delineates  the  relationship  of  Federal 
and  non-Federal  requirements 
governing  the  transportation  of 
hazardous  materials  and  the 
administrative  and  judicial  processes 
which  are  to  be  used  in  the  event  of  a 


conflici  between  Federal  and  non- 
Federal  requirements  These  provisions. 
which  are  described  below,  were 
published  by  RSPA  in  regulations 
implementing  tlie  HMTL'SA  |56  PR 
8616.  Feb.  28,  1991;  56  FR  1,5510,  Apr 
17,  1991] 

First,  with  certain  exceptions,  any 
requirement  of  a  State,  policic.al 
subdivision,  or  liKiian  tribe  concerning 
•iie  following  "covered  subjects"  is 
p.'-eomrtad  if  the  non-Federal 
roquirttmenf  is  net  "substar.tively  the 
sfrne    as  any  provision  of  the  HMTA  or 
any  Federal  regulation  issued  under  the 
ILN-n  ^.  The  covered  subjects  are; 

1.  The  dcsignsticn.  description,  and 
classification  cf  hazardous  materials. 

2.  The  packing,  repacking,  handling, 
labeling,  m.aiking,  and  placarding  of 
hazardous  materials. 

3.  The  preparation,  execution,  and  use 
of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents. 

4  The  wTitten  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
materials. 

5.  The  design,  m.anufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
a.s  qualified  for  use  in  the  transportation 
of  hazardous  materials.  49  App.  U.S.C. 
1804(a)(4j  (A)  end  (B), 

RSFA  has  completed  a  rulemaking  to 
define  "substantivMly  the  same"  as 
meaning  that  the  non-Federal 
requirement  conform.s  in  every 
significant  respect  to  the  Federal 
requirement.  Editorial  and  other  similar 
dp  miniiTuS  changes  are  permitted  (57 
FR  20424,  May  13.  19S52]. 

Second,  the  HMl  A  provides,  with 
certain  exceptions,  that  after  the  last  day 
of  the  two-year  period  beginning  on  the 
date  of  the  issuance  of  Federal  standards 
for  highway  routing,  no  State  or  Indian 
tribe  may  establish,  maintain,  or 
enforce: 

1.  Any  high-A-ay  route  designation 
over  which  hazardius  m.aterials  may  or 
may  not  be  transported  by  motor 
vehicles,  or 

2,  Any  limitation  or  requirement  with 
respect  to  such  routing,  unless  such 
desiRnalion,  limitation,  or  requirement 
is  made  in  accordance  with  the 
procedural  requirements  of  the  Federal 
standards  and  co.mplies  wi'.h  tiie 
substantive  requirements  of  the  Fed'^ral 
standards,  41  App.  U.S.C.  1804(b)(4). 

The  HMTA  now  requires  issuance  f;f 
Federal  standards  fcr  States  and  Indian 
tribes  to  use  in  establishing, 
maintaining,  and  enf'ircing  highway 
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routes  These  highway  routing  standards 
were  proposed  August  13,  1992,  by  the 
Federal  Highway  Administration 
(FHWA)  in  Docket  MC:-92-6  [57  FR 
39522]. 

Third,  the  IM  lA  provides  that,  with 
certain  exceptions,  euiy  requirement  of  a 
State,  political  subdivision,  or  Indian 
tribe  is  preempted  if: 

1.  Compliance  with  botK  the  State, 
political  subdivision,  or  Indian  tribe 
requirement  and  any  requirement  of  the 
HMTA  or  of  a  regulation  issued  under 
the  IIMTA  is  not  oossible,  or 

2.  The  State,  political  subdivision,  or 
Indian  txibe  requirement,  as  applied  or 
enforced,  creates  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  or  the  regulations  issued  under 
the  HMTA. 

Congress,  thus,  has  included  the 
"dual  compliance"  (or  "impossibility") 
and  "obstacle"  tests  for  preemption  in 
the  HMTA.  These  tests  previously  had 
been  Included  in  RSPA's  regulations 
and  applied  in  RSPA's  advisory 
inconsistency  rulings. 

Fourth,  the  HMTA  provides  that  any 
person,  including  a  State,  poUtical 
subdivision,  or  Indian  tribe  directly 
fttfected  by  any  requirement  of  a  State, 
political  subdivision,  or  Indian  tribe 
.Tiay  apply  to  the  Sec:retary  of 
Transportation  for  a  determination  of 
whether  that  requirement  is  preempted 
by  the  HMTA,  Unlike  the  advisory 
inconsistency  rulings  previously  issued 
by  RSP.A..  the  new  preemption 
determinations  are  legally  binding  ftCii 
subject  to  judicial  review,  49  App. 
U.S.C.  1811(c}. 

Fifth,  the  HMT.\  provides  tlie 
Secretary  with  discretionary  authcnty  to 
waive  preemption  if  two  specific  tests 
are  met,  49  App.  U  S  C.  18n(dl, 

Sixth,  the  HN'rr.'\  allows  a  party  to  a 
preempucn  or  waiver  of  preemption 
determination  proceeding  to  seek 
judicial  review  m  the  appropriate 
Federal  district  court  with  respect  to 
such  a  determination  of  preemiption  or 
waiver  of  preemption,  49  App.  U.S.C. 
1811(e). 

If  adopted  as  final,  tins  niie  would 
preempt  State,  local,  or  Indiar  tribe 
hazardous  materials  transportation 
requirements  in  accordance  with  the 
standards  discussed  above 

IV.  Administrative  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

The  effect  of  this  rule,  as  proposed, 
does  not  meet  the  critena  specified  in 
section  1(b)  of  Executive  Order  12291 
and  is,  therefore,  not  a  major  rule,  but 
it  is  considered  a  significant  rule  under 
the  regulator)'  procedures  of  the 


Department  of  T.-ansportation  (44  FR 
11034)  because  of  the  significant  public 
and  congressional  interest.  This 
proposed  rule  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  assessment  or  impact 
statement  under  the  National 
Environmental  Policy  Act  942  FR  4321 
et  seq.).  A  preliminary  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism").  This  proposed  rule 
would  extend  the  application  of  the 
Hazardous  Materials  Regulations  to  all 
intrastate  transportation  of  hazardous 
materials.  RSPA  is  proposing  to 
implement  the  HMTA  at  the  minimum 
level  required  by  the  statute. 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  contains 
express  preemption  provisions  (49  App. 
U.S.C.  1811)  that  preempt  a  non-Federal 
requirement  if:  (1)  CompUance  with 
both  the  non-Federal  and  the  Federal 
requirement  is  not  possible;  (2)  the  non- 
Federal  requirement  creates  an  obstacle 
to  accompUshment  of  the  Federal  law  or 
regulations;  or  (3)  it  is  preempted  under 
section  105(a)(4),  concerning  certain 
covered  subjects,  or  section  105(b), 
concerning  highway  routing.  If  adopted 
as  final,  this  rule  would  preempt  any 
State,  local,  or  Indian  tribe  hazardous 
materials  transportation  requirements  in 
accordance  with  the  preemption 
standards  in  the  HMTA.  Thus,  RSPA 
lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  r.jt  warrantt'ii 

C  Impart  on  Small  Entities 

This  proposal  would  have  minimal 
impact  on  shippers  and  carriers,  some  of 
whom  mav  be  small  business  entities. 
Based  on  h  mi  ted  information 
Concerning  the  size  and  nature  of 
entities  likely  affected  by  this  proposed 
rule.  I  certify  this  proposal  will  not,  if 
proT.ulgated,  have  a  significant 
e<:onomic  impact  on  a  substantial 
number  of  small  entities  under  criteria 
of  the  Regulatory  Flexibility  Act.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  m  response  to  this  proposal. 

D  Papen^-ork  Reduction  Act 

There  are  no  new  information 
collection  requirements  contained  in 

th,!S  njle 
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listed  in  the  Unified  Agenda  of  Federal 
Regulations,  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  In  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste, 
Imports,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  171  is  proposed  to  be  amended 
as  follows: 
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NITIONS 


1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803, 
1804, 1805, 1808, 1818;  49  CFR  part  1. 

H 1 71 .1  and  1 71 .2    [A  -*><-  ft*d] 

2.  Section  171. l(c,  ,-,^^.d  be 
redesignated  as  $  171.2(h). 

3.  In  §  171.1,  paragraph  (a)  would  be 
revised,  and  a  new  paragraph  (c)  would 
be  added  to  read  as  follows: 

§171.1     Pur::.!,:  *8  b ;-.'•;  sccv-« 

(a)  This  sucxnapter  prescribes 
requirements  of  the  Department  of 
Transportation  governing — 

(1)  Offering  for  and  transportation  of 
hazardous  materials  in  interstate, 
intrastate,  and  foreign  commerce  by  rail 
car,  aircraft,  vessel  (except  as  delegated 
at  §  1.46(t)  of  this  title),  and  motor 
vehicle  (except  as  provided  in 
paragraph  (c)  of  this  section). 

(2)  Manufacture,  fabrication,  marking, 
maintenance,  reconditioning,  repairing, 
or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified, 
or  sold  for  use  in  any  transportation 
specified  in  this  paragraph  (a). 

(3)  Representation  tnat  a  hazardous 
material  is  present  in  a  package, 
container,  motor  vehicle,  rail  car, 
aircraft,  or  vessel. 

(b)*** 

(c)  Except  for  the  offering  or 
transportation  of  a  hazardous  substance, 
a  hazardous  waste,  or  a  flammable 
cryogenic  liquid  in  a  portable  tank  or 
cargo  tank,  the  requirements  of  subparts 
D  through  H  of  part  173  of  this 
subchapter  as  they  pertain  to  bulk 
packagings,  and  the  requirements  of  part 
180  of  this  subchapter  do  not  apply  to 
the  transportation  of  hazardous 
materials  by  an  intrastate  carrier  by 
motor  vehicle  in  a  non-specification 
bulk  packaging  imtil  October  1, 1996,  if: 

(l)The  packaging  is  used  exclusively 
in  a  State  where  its  use  for  the  material 
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being  transported  wa*  specifically 
authorized  by  statute  or  regulation  of 
that  State,  and  was  specifically  and 
ccnUnuo\i5iy  authorized  on  or  before 
October  1.  1993; 

(2)  The  packaging  complies  with  &u 
requirements  of  the  State,  and 

(3!  Each  shipment  is  offered  in 
confonnance  with  ali  othar  applicable 
requirements  of  this  subchapter 

Issued  Ln  Washington.  DC.  on  Jl'v  t.  1993 
under  aulhontA'  delegated  m  49  CFR  part 
106  appendix  A 
AUa  I.  Roberta, 

Aaociate  Administntor  for  Hazardous 
Matenali  Safpty 
\TR  DTK  93-16107  Filed  7-8-93;  8;45  am) 

MXMO  COOC  M14-«0-» 


DEPARTMENT  OF  THE  INTERIOR 

Rth  and  Wildlife  S«rvic« 

50  CFR  Part  1 7 

Endangerad  and  Threatened  Wildlife 
and  Plants;  Notice  of  Not  Subatantlal 
Petition  Finding  on  the  North 
Caacadea  Lynx 

agency:  Fish  and  Wildlife  Service. 

Lnteno: 

ACnow:  Notice  of  petition  finding 

SUMMARY;  The  Lndari^enMl  Species  Ad 
of  1973.  as  amended  [Actl  requires  the 
Service  to  evaluate  petitions  and 
determine  whether  or  not  substantial 
information  has  t>een  presented 
indicating  that  the  requasted  action  may 


be  warranted.  On  Ai 


1993,  the 


UMI 


U.S.  Fish  and  Wildhfo  S-=(r\ice  (Service) 
agreed  to  reevaluate  its  negative  90-day 
finding  on  tiie  petition  to  list  the  North 
Cascades  population  of  the  l>'nx,  in  light 
of  the  anticipated  receipt  of  new 
mfo-mation  Tne  Seri.'ic8  has  completed 
Its  reev.^iuation  and  finds  that  the 
petition  dot's  net  pr»?9ent  substantial 
information  indicaiing  that  the 
reqiiBstod  action  may  be  warranted.  The 
North  Cascades  1>tix  is  not  a  listable 
entity,  because  it  is  not  a  distinct 
population  segment.  This  finding 
supersedes  the  earlier  90-day  finding 
dated  February  4,  1992. 

DATES;  The  finding  announced  in  this 
pfjtiti on  was  approved  on  July  1.  1993. 
Comments  from  all  interested  parties 
will  be  accepted  until  further  notice. 
AOOB£SS£S:  Comments  and  materials 
should  be  sent  to  the  Field  Supervisor. 
i;  S  Fish  and  Wildlife  Senace,  3704 
G.-iffm  Lane  SE..  suite  102,  Olympia, 
Washington  '^8501-219^  Comments 
and  m.atenais  received  will  be  available 
for  public  inspection,  by  appointment. 


during  normal  business  hours  at  the 

above  address 

FOfl  FURTHER  INfORMATK)W  WXTACT:  Mr 

Dave  Frederi(Jt,  at  the  above  address 

(206/753-9440), 

SUPPt.EMENTAflY  INfOBMATXJN: 
BacVground 

On  .August  -J2.  1^91.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  received  a 
petition  from  the  National  Audubon 
Society.  The  Humane  Society  of  the 
United  States,  Ctefendtirs  of  Wiidiife. 
Greater  Ecosystem  Alliance.  Friends  of 
the  Loomis  Forest.  M>Jthow  Valley 
Forest  Watch.  Save  Chelan  Alliance. 
Lower  Columbia  Basin  .Audabcn 
Society,  Tonasket  Forest  Watch. 
Pilchuck  Audubon  So<:;iety,  North 
Cascades  Audubon  Society,  and  Sierra 
Club  Cascade  Chapter  (collectively 
"petitioners"]  to  list  the  NortJi 
American  lynx  (Felis  lynx  canadensisi 
of  the  North  Cascades  ecosystem  of 
Washington  as  an  endangered  spef;ies 
under  the  emergency  provisions  of  the 
Endangered  Spedes  Act  of  1973,  as 
amended  (Act),  and  to  designate  critical 
habitat  On  October  6, 1992  the  Service 
announced  its  finding  that  the  petition 
had  not  presented  substantial 
information  indicaiing  that  the 
requested  action  was  warrai^.ted  in  the 
Federal  Rej^ister  (57  FR  46007).  On 
April  28,  1992,  a  settlement  agreement 
was  reached  whereby  the  Se.'-.'iLe  agreed 
to  reevaluate  its  90-day  finding  on  the 
petition,  in  light  of  new  information  that 
was  to  be  submitted  by  the  petitioners. 

The  new  information  consisted  of  the 
draft  "Status  of  the  North  American 
Lynx  in  Washington,"  prepared  by  the 
Washington  Department  of  Wildlife 
(WDW  1993).  1992  landsat  photograph 
(Radarsat  International  1992),  and 
written  comments  provided  by  the 
Greater  Ecosystem  AlUance  in  regard  to 
the  draft  status  review. 

The  Service  has  reconsidered  the 
plaintiffs'  petition  and  finds  that  the 
petition  and  other  recent  information 
provided  by  the  petitioner  does  not 
present  substantial  information  that  the 
requested  action  may  be  warranted.  In 
cases  where  a  petitioner  only  requests 
listing  of  a  species  throughout  a  portion 
of  its  range,  the  Service  must  first 
determine  whether  or  not  the 
population  petitioned  represents  a 
"distinct  population  segment"  listable 
under  the  Act. 

"Distinct  population  segments"  listed 
as  endangered  or  threatened  8p>ecie8 
typically  consist  of;  (1)  Populations  that 
are  reproductively  isolated  from  other 
members  of  the  species,  or  (2)  the  entire 
coterminous  United  States  population  of 
a  species.  Reproductive  isolation  is 


usually  the  result  of  a  complete  (or 
nearly  so)  geographic  bamer;  the 
dispersal  of  just  a  few  individuals  per 
generation  would  suffice  to  maintain  a 
mixed  gene  pool. 

The  North  American  lynx  inhabits 
coniferous  forest.s  and  wet  bogs  from 
Newfo'ondland  and  Lfibrador  on  the  east 
to  .Maska  Knd  British  Columbia  en  the 
west,  and  from  the  arctic  treelina  to  as 
far  south  as  Colorado  in  the  northern 
United  States  (VVD'.V  1993;.  Therefore, 
the  North  Cascades  pcpu!aticn  of  the 
lynx  does  not  cons'itute  the  enr:re 
coterminous  United  States  population  of 
th{?  spwiias. 

hi  additicn.  the  Ser/i.-.^  fails  to  find 
substantial  inform.ation  indicating  that 
lynx  in  the  North  Cascades  of 
Washington  is  isolated  from  other  parts 
of  its  range  in  British  Columbia.  Lynx 
typically  undt^rgo  long-dislance 
dispersal  during  and  after  a  decline  in 
the  hare  popuiations  (.Adunis  1963, 
M^i.h  1973,  1980.  Ward  1985,  Wa.rd  and 
Krehs  198.5,  as  cited  iii  WDW  1993). 
[>aring  a  low  in  the  hare  cycle,  lynx  will 
move  greatci.'-  distiirres  in  sccirrh  of  food 
(Brand  et  al,  1976.  Alaska  Dei-t  Fish 
and  Ga.me  19' 7,  as  cited  in  WDW  1993). 
Lynx  in  Wa.shington  have  been 
documented  to  move  several  hundred 
miles  into  British  Columbia  (WT)W 
19931. 

Examination  of  the  landsat 
photograph  covering  a  large  portion  of 
the  North  Cascades  ecosystem  shows  no 
evidence  of  a  geographical  barrier  along 
the  international  border  between  the 
United  States  arid  Canada.  Clearcut 
areas  may  prevent  lynx  from  dispersing 
into  other  areas  for  a  short  period  of 
time,  but  they  do  not  constitute  long- 
term  barriers.  Within  10  to  20  years 
following  har\-est.  most  clearcut  areas 
likely  provide  rt*growth  allowing  cover 
for  dispersal  {Engbring.  USFWS,  pers. 
comm..  1993).  Much  of  the  area 
depicted  in  the  landsat  photograph  is 
within  the  Pasayten  Wilderness  and  is 
not  subject  to  lug,ging.  Within 
approximately  20  miles  of  the  border, 
the  landsat  photograph  depicts  only  a 
minor  amount  of  logging.  The  area  is 
likely  suitable  for  lynx.  Approximately 
25  to  40  miles  north  of  the  border,  a 
series  of  clearcut^  sv^ests  that  there 
may  be  a  partial  b'jn- itr  to  dispersal  at 
that  latitude.  This  bt-rrier,  however,  is 
not  complete,  and  no  ?vidonce  has  been 
presented  that  would  surest  lynx  do 
not  occasionally  traverse  and  disperse 
across  tliis  area. 

In  sum.mary.  the  Service  finds  that 
substa.ntia!  information  Is  not  available 
to  demonstrate  that  the  lynx  population 
in  the  North  Cascaaes  ecosystem  of 
Washington  constitutes  a  distinct 
population  segment.  Therefore. 
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substantial  informaLion  does  not  exist 
indicating  that  the  North  Cascades 
population  of  the  1>tix  should  be  listed 
under  the  Act.  because  it  is  not  a  hstabie 
entity  However,  thie  Service  believes 
sufficient  evidence  exists  inilicatrng  that 
an  in-depth  rangewide  status  review  for 
tlie  lynx  siiouid  be  conducted  and 
intends  to  cornnience  this  status  rtnisw 

Reference*  Cited 

Radarsat  !r.tera<i*.nnal.  1992.  Projection  UTM 
Zone  11  Si'  Radarsat  International  Inc 
Satellite  Data  Distribution  Centre.  3851 
Shell  Road,  suite  200.  Richmond.  British 
Columbia.  Canada  V6X  2W2. 

Washington  Department  of  Wildlife  (WDW) 
1993.  Status  of  the  North  American  Lynx 
(Lynx  canadensis)  in  Washington,  Draft. 
March  1993.  Washington  Department  of 
Wildlife,  OivTTipia.  Washington.  112  pp. 
.^ulhonty:  16  US  C  1361-1407;  16  U.S.C 

l3.)l-i544.  16  U  S.C  4201-4245:  Public  Law 

99-625  100  Stat.  3500;  unless  otherwise 

noted. 

List  of  Subjects  in  50  CFR  Par!  17 

Endangered  hr.d  t,r..->i2ienea  spftcies. 
Exports.  Impons.  Reporting  ajid 
retordkoeping  requirements, 
Transportation. 

Dated  lulyl.  1993. 
Bruce  Biaix-hiird. 

Act}nsi  Director.  U.S.  Fish  and  Wildlifa 

.Se.T.'ic*? 

FK  Doc.  93-16218  Filed  7-a-93;  8:45  ami 

81LUM0  COOe  431fr-SS-P 


50  CFR  Part  24 
RIN  1018-AB28 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designated  Ports  for 
Listed  Plants 

AGtMCY:  Fish  and  Wildlife  Service, 

!nteru,T 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
proposes  to  amend  the  regulations 
establishing  designated  ports  for  the 
importation,  exportation,  and 
reexportation  of  plants  by  adding 
Orlando,  Florida,  to  the  list  of 
designated  ports.  The  U.S.  Department 
of  Agriculture  is  proposing  to  open  a 
plant  inspection  station  in  Orlando,  and 
it  appears  that  the  station  has  adequate 
f.ycilities  and  personnel  to  qualify  as  a 
designated  port  for  the  importation, 
exportation,  and  reexportation  of  plants 
under  the  terms  of  the  Endangered 
Species  .Act  of  1973,  as  amended  (the 
Act)(,  and  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  The  addition  of  Orlando  to  the 
list  of  designated  ports  would  facilitate 


plant  trade  and  the  enforc«m*nt  of  the 
Act  and  Crn^S 

DATES:  Qimments  must  h>e  suhinit!f*'1  ^'•■; 
or  before  .September  "^   1993   Rwj;.;e<i*': 
f'..!r  a  public  neaLnng  must  \"^  rt*"(';v  wi  oy 
August  2,3,  ieft3. 

ADCWESSeS:  Comments  and  r:-;H'f»riF:s 
con,::.em]ng  this  propose!  sho':,;,'.'i  f<f  sent 
to  the  Chief,  Office  of  Mflna>^er::p^.' 
.*.uthontv,  4401  Nortr  Fairfax  Drive, 
room  432,  Arhnglon,  Virvmia  22203. 
Comments  and  materials  may  be  hand- 
delivered  to  the  saTip  address  between 
the  hours  of  P  b  ;t  h:,.:  4  p.m. 

FOft  FVRTHER  INFOftMAr.ON  CONTACT: 
Marshall  P.  Jones,  Ci.:ef,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Dr.ve,  room  430,  ArUngton,  Virginia 
2220  ?.  telephone  (703)  358-2095. 

SUPPIEMEW^APY  information: 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (the  Act],  requires,  among 
other  things,  that  plants  be  imported, 
exported,  or  reexported  only  at 
designated  ports  or,  under  certain 
limited  circumstances,  at  nondesignated 
ports.  Section  9(f)  of  the  Act  (16  U.S.C. 
1538(0)  provides  for  the  designation  of 
ports.  Under  section  9(f)(1),  the 
Secretary  of  the  Interior  (Secretary)  has 
the  authority  to  establish  designated 
ports  based  on  a  finding  that  such  an 
action  would  faciUtate  enforcement  of 
the  Act  and  reduce  the  costs  of  that 
enforcement  The  United  States 
Department  of  Agriculture  (USDA)  and 
the  Secretary  are  responsible  for 
enforcing  provisions  of  the  Act  and  the 
convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CFTES)  relating  to  the 
importation,  exportation,  and 
reexportation  of  listed  plants.         

The  regulations  contained  in  50  CFR 
part  24.  "Importation  and  Exportation  of 
Plar.ts,"  are  for  the  purpose  of 
establishing  ports  for  the  importation, 
exportation,  and  reexportation  of  plants. 
Section  24.12(e)  of  the  regulations 
contains  a  list  of  87  USDA  ports  that 
are.  for  the  purposes  of  the  Act  and 
CITES,  designated  ports  for  the 
importation,  exportation,  and 
reexportation  of  plants  that  are  not 
required  to  be  accompanied  by 
documentation  under  50  CFR  part  17  or 
23.  (The  USDA  regulations  in  7  CFR 
319.37  contain  additional  prohibitions 
and  restrictions  governing  the 
importation  of  plants  through  those  87 
ports.)  Plants  that  are  listed  as 
endangered  or  threatened  in  50  CFR 
17.12  or  in  the  appendices  to  CITES  in 
50  CFR  23.23  are  required  to  be 
accompanied  by  documentation  and 
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On  August  20,  1992,  the  USDA 
published  a  proposed  rule  in  the 
Frtderal  ReRister  "--  7  FR  37735-37736, 
;„„    \     Ji-^J♦K~lj  to  add  Orlando, 
Florida,  to  the  list  of  USDA  ports  of 
entry  in  7  CFR  319  37-14.  Because  it 
possesses  the  sp)ecial  inspection  and 
treatment  facilities  needed  to  process 
plants  that  are  imported  under  a  written 
quarantine  permit,  Orlando  would  be 
further  designated  a  USDA  plant 
inspection  station.  The  USDA  has  now 
asked  the  Fish  and  Wildlife  Service  (the 
Service)  to  add  Orlando  to  the  lists  of 
USDA  ports  in  50  CFR  24.12, 
paragraphs  (a)  and  (e). 

For  the  purposes  of  its  enforcement  of 
the  Act  and  CITES,  the  Service  requires 
that  a  port  have  personnel  with 
expertise  in  identifying  endangered  or 
threatened  plants  to  ensure  that  such 
plants  are  properly  identified  by  their 
accompanying  documentation.  A  port 
must  also  possess  adeauate  facilities  for 
holding  live  plants  and  plant  material, 
since  plants  are  subject  to  seizure  if 
imported,  exported,  or  reexported  in 
violation  of  the  Act  or  CFFES.  The 
Service  further  requires  that,  whenever 
possible,  ports  be  located  to  coincide 
with  established  patterns  of  plant  trade 
in  order  to  help  reduce  shipping  costs. 

After  consultations  with  tne  USDA. 
the  Service  has  determined  that  the 
Orlando  port  of  entry,  as  described  by 
the  USDA  in  its  August  20, 1992, 
proposal,  appears  to  possess  adequate 
facilities  and  personnel  to  carry  out 
enforcement  activities  related  to  the  Act 
and  CllbS.  Additionally,  the  location  of 
the  Orlando  facility  appears  to  coincide 
with  established  patterns  of  plant  trade. 
Therefore,  the  Service  proposes  to  add 
Orlando.  Florida,  to  the  Usts  of  USDA 
ports  in  50  CFR  24.12,  paragraph  (a)  and 
(e). 

Requests  for  Public  Hearing 

Section  9(f)(1)  of  the  Act  provides  that 
any  person  may  request  an  opportunity 
to  comment  at  a  public  hearing  before 
the  Secretary  confers  designated  port 
status  on  any  port.  Accordingly,  the 
Service  will  accept  public  hearing 
requests  within  45  days  of  the 
publication  of  this  proposed  rule.  These 
requests  should  be  sent  to  the  Office  of 
Management  Authority  address  listed  in 
the  ADDRESSES  section  of  this  document. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Service  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12291,  and  has  determined  that  it 
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The  addition  of  Orlando,  Florida,  as  a 
designated  port  would  facilitate  the 
importation,  exportation,  and 
reexportation  of  plants  listed  as 
threatened  or  endangered  as  well  as 
other  terrestrial  plants.  The  Service 
believes  the  addition  of  this  port  would 
ha.e  a  positive,  albeit  limited,  economic 
in-iDaa. 

The  volume  of  IraiFic  currently 

-  :e  signaled  ports  in 
•  ■^  that  an  additional  port 
ifd  for  the  importation, 

-  r">iv.  ortalion  of  plants 
j5  •:  ,  >.  2V  of  knowing  how 

■V  J  -  A   ,.'id  be  used,  but 
:   '  t-s  tr.dt  20  or  more 

p  rters/importers,  many 

small  entities,  would  use  this 
iity  on  a  regular  basis.  The 
USD.\  also  projects  that  commercial 
importers  based  in  the  northern  Florida 
area  would  realize  at  least  a  small 
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savings  in  tra.Tspcirta'.'/in  ,osts  as  a 
result  of  the  opening  of  tne  Oiaisdo 
facility.  The  primary  impact,  however 
would  be  the  increased  convenience  of 
having  an  additional  port  in  Florida 
throu^  which  plants  could  b« 
imported,  exported,  or  reexported. 
Under  these  circumstances,  the 
Service  has  determined  that  this  action 
would  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Ftwutivp  Ordfr  12372 

i  uio  pi i^rafii/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofRcials.  (See  7  CFR  part 
3015,  subpart  v.) 

Executive  Ord-r  \I^"""H 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  The  Office  of  the 
Solicitor  has  determined  that  the 
requirements  of  Executive  Order  12778 
have  been  satisfied. 


\. 


•ntai  Poiicv  .\(A 


The  Service  has  determined  that  this 
proposed  rule  to  add  a  designated  port 
under  authority  of  the  Endangered 
Species  Act  of  1973  for  the  importation 
and  exportation  of  plants  is  not  a  maior 
Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 


of  section  102(2)(C)  of  the  National 
Environmental  Foliry  Act  cf  14*^-9 

Paperwork  Reduction  .\ct 

This  proposed  n;le  con'ains  no  new 
irsformaticri  roiUMdion  oj- rec(jrdke+ip;r]g 
r'?q;.,rement.s  under  the  FaperAori. 
PridiiCtion  Act  of  1980  (44  U  S  C  35G1 

Pt  5-^-7  1. 

I  ist  of  Subfef:fs  in  50  Cf  R  Part  24 

In^Li'jrt.  Export  Fdidan^ered  and 
luryatened  p;a:!:s,  Tn3dl)es 
(Agriculture). 

A  oorjoK  V,  we  propose  to  amend  50 

CFR  pert  24  as  foUows- 

PART  24— IMPORTATION  AND 
EXPORTATION  OF  PLJVNTS 

1  The  air.honty  citation  for  part  24 
would  con*;nue  to  read  as  follows: 

,\uthontv  Sees.  9(0(1).  11(f).  Public  Law 

'-J-205.  S-'  S'.at.  893,  897  (16  U.S.C. 
1538(f)(1),  1540(f)). 

§24.12    [Amended] 

2  Se<:t!on  24  12''i'  .s  proposed  to  be 
am-o'-.ded  by  addopK  '   Orlando,  Florida" 
::nri:i:<d;ately  under  "Miami.  Florida". 

5  StK  t;on  24,12(t'j  is  proposed  to  be 
amended  by  adding  '  'Orlando,  Florida" 
immecl;atelv  under  "M:*ini!,  Fi'^ri'la". 

Datfd   May  28,  1993. 
Richard  N  Smith, 

A:'!:n^^  Director,  Ftsh  and  Wildlife  Service 

o-R  Lh-x.  9.1-16203  Fded  '-8-93;  fi  45  an^! 
utuNa  cooe  uio-ss-u 
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This  seclioo  of  the  FEDERAL  REGISTER 
contairn  documents  other  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
putific  •■fctres  o*  hearings  and  investigations, 
CQrnrn,'-,,p  -  ,--e'  -qs  agency  decisions  and 
aifings,  Oe'egations  of  auttTority,  filing  o< 
petitions  and  applications  arxl  agency 
statements  of  organization  and  fur>ct>ons  are 
ixaniples  of  docunents  appearing  in  this 
sactioa 


or''/ 


'M' 


A3Pi':JLTi;^ 


fo  est  Si 


exer-";.'scn  o'.  Cvcic^e  Timber  f  d'v--;-? 
Pr-z.czi  F.-or-n  Appcai 

*  3 Z'iC.  r :  Forest  Service,  USDA. 
AC^  cn:  Notification  that  a  salvage 
timber  sale  project  designed  to  recover 
windstorm-damaged  and  dead  material 
is  exempted  from  appeals  under 
r-^v^^i-ns  of  36  CFR  part  217. 

SUWMAPY:  The  Glacier  View  District 
I    i.  t  r  Flathead  National  Forest, 
proposes  to  salvage  approximately 
600.000  board  feet  (MBF)  of  dowrn  pulp 
material  from  four  units  of  the  Cyclone 
Timber  Sale  that  have  not  yet  been  site- 
prepared  for  reforestation  and  also 
salvage  30  MBF  of  windthrown  trees 
adjacent  to  one  clearcut.  The  District 
Ranger  has  determined,  through  an 
environmental  analysis  documented  in 
the  Cyclone  Pulp  Salvage 
Environmental  Assessment  (EA),  that 
there  is  good  ra use  ^^  expedite  these 
actions  to  rel.     .it'e  National  Forest 
System  lands  f;":i  /"  over  damaged 
resources.  Sdlvage  of  commercial 
saw-timber,  along  with  merchantable 
pulp  material  within  the  affected  area, 
mu<;t  he  accomplished  quickly  to  avoid 
f'.j-ih'-T  rit'tt-norati-';:-;  nr;;!  tci  reduce  the 
r:-:k  of  vviid  fire  and  spruce  bark  beetle 
fcst^tiDD  that  coi;id  damage  adjacent 
vth  timber  stands. 


::;:'i:i;t-p  orul  o!d' j:,rc,;',v" 

EFFFCTivE  DATE;  F.fr'c'we  on  July  9, 

Ut'V] 

FOR  FURTHER  INFORMATION  CONTACT; 
'Io:ri  Ht:!pt',  n^'rict  K.-.igt;:,  L..aLit;r 
View  R2:.; .  r  D  strict;  Flathead  National 
For>M  FO  Is   \  W;  Columbia  Falls,  MT 
'  ...12.  T.:  ■;  t;('ne:  (4061  R92-4372. 
SUPPLEMENTARY  INFC'VA-.C       '.r.i  1992, 
an  interdisciplinary  ttam  was  formed  on 
the  Glacier  View  Ranger  District  to 
analvzi-  th-,   i;  r.jni.:iity  to  salvage  down 
pulp  material  from  four  units  of  the 
Cyclone  Timber  Sale  that  have  not  yet 
been  'deiin  pared  for  refore.station.  The 


pulp  material  was  not  considered 
merchantable  when  the  Cyclone  Timber 
Sale  was  logged  (1990-1991)  and  was 
left  as  logging  slash.  The  team  also 
looked  at  the  opportunity  to  salvage 
windthrown  trees  adjacent  to  an 
existing  clearcut.  The  activities  are 
proposed  in  areas  designated  as  suitable 
for  timber  production  by  the  Flathead 
National  Forest  LRMP. 

This  proposal  is  designed  to  meet  the 
following  needs:  (a)  To  help  satisfy  the 
short-term  demands  for  timber  by 
utilizing  dead  trees  that  would 
otherwise  become  unmerchantable  from 
insects  and  decay  and  by  utilizing 
merchantable  logging  slash  that  would 
otherwise  be  burned  for  fuel  reduction 
and  site  preparation,  (b)  to  maintain  a 
healthy  forest  by  reducing  the  risk  of 
losses  to  insects  and  wildfires,  and  (c) 
to  rehabilitate  timber  stands  through  site 
preparation  and  planting. 

The  interdisciplinary  team  began 
scoping  in  1992.  Six  issues  were 
identified  and  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  Two  alternatives  were  considered;  a 
no  action  alternative  and  one  action 
alternative. 

The  selected  alternative  would 
salvage  approximately  600  MBF  of 
down  pulp  material  from  four  existing 
units  of  the  Cyclone  Timber  Sale  that 
have  not  yet  been  site-prepared  for 
reforestation  and  salvage  30  MFB  of 
windthrown  trees  adjacent  to  one 
clearcut.  No  new  road  construction  is 
planned. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible.  Prompt 
implementation  of  the  salvage  sale  is 
necessary  to  capture  potential  losses 
due  to  deterioration.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217.4{a){ll)  are  being  followed.  Under 
this  regulation  the  following  may  be 
exempt  from  appeal; 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  from  natural  disasters  or 
other  natural  phenomena  •  •  •  when  the 
Regional  Forester  •  •  •  determines  and 
gives  no4ice  in  the  Fet!  rii  F  s  ijsler  that  good 

cause  exists  to  exempt  s ..  jucisions  from 

review  under  this  part. 

Based  on  the  environmental  analysis 
documented  in  the  Cyclone  Pulp 
Salvage  EA  and  the  District  Ranger's 
Decision  Notice  for  this  project,  I  have 


determined  that  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  Part  217. 

Dated:  June  30, 1993. 
lack  A.  Blackwell. 

Acting  Deputy  Fegional  Forester,  Northern 
Region. 
[FR  Doc.  93-16230  Filed  7-8-93;  8:45  ami 
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Exemption  of  Red  Norton  SSTS 
Salvage  Timber  Sale  Project  From 
Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTJON:  Notification  that  a  salvage 
timber  sale  project  designed  to  recover 
fire-killed  timber  is  exempt  from  appeal 
under  provisions  of  36  CFR  f>art  217. 

SUAMIARY:  In  the  spring  of  1992, 18  acres 
of  timber  were  killed  in  the  Norton 
Creek  drainage,  St.  Maries  Ranger 
District,  Idaho  Panhandle  National 
Forests,  when  a  prescribed  fire  escaped 
control  lines.  The  St.  Maries  District 
Ranger  has  proposed  a  salvage  timber 
sale  designed  to  accomplish  the 
following  objectives:  (a)  Reduce 
potential  for  Douglas- fir  beetle 
infestation  in  adjacent,  drought-stressed 
timber  stands;  (b)  rehabilitate  affected 
lands  through  reforestation  efforts  and 
(c)  utilize  the  timber  resource  before  it 
deteriorates  to  the  point  of  being 
unsalvageable.  Following 
recommendations  of  the 
Interdisciplinary  Team  and  careful 
review  of  the  project  file,  the  Acting 
EHstrict  Ranger  has  determined  there  is 
good  cause  to  expedite  this  project  to 
meet  silvicultural  and  utilization 
objectives, 

EFFECTIVE  DATE:  Effective  on  July  9, 
1993. 

FOR  FURTHER  WFORMATTON  CONTACT: 
Pat  Sheridan;  Acting  District  Ranger;  St. 
Maries  Ranger  Ehstrict;  Idaho  Panhandle 
National  Forests;  P.O.  Box  407;  St. 
Maries.  ID  83861;  telephone  208-245- 
6401. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  sale  consists  of  approximately 
229,000  board  feet  of  timber  and 
qualifies  under  FSH  1909.15.30  for 
Categorical  Exclusion  from 
documentation. 
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The  affected  area  is  designated  as 
suitable  for  timber  managemerit  and  is 
classified  as  Mana^oment  Area  1  (Idaho 
Panhandle  Forests  Plan,  August  1987). 
The  project  will  rail  for  the  cxjnstniction 
of  0  47  miles  uf  low-standard  teinpf)rary 
road  Upon  completion  of  the  sale,  this 
temporary  road  will  be  npped,  water 
barred,  seeded  and  permanently  closed 
at  its  point  of  ongm 

The  salvage  timber  sale  and 
accompanying  work  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  To  expedite  implementation  of 
this  decision,  procedures  outlined  in  36 
CFR217  4(a)(n)  are  being  followed. 
Under  this  regulation  the  following  may 
be  exempt  from  appeal 

Etefjisions  reidSed  to  rt'habiliU!;' -;;  of 
Nat;()r.ai  Forest  Svste.'n  lands  and  rtjcovery  of 
Forest  RfsourtRS  from  natural  disasters  and 
other  natural  phenomena  •   •   •  when  the 
Regional  For^-ster  d'-'ermines  and  gives 
notice  in  t.he  Federal  Register  that  good 
cause  exists  to  exf-rr. pi  sur, h  decisions  from 
review  undRr  this  part 

Based  on  the  proiect  file  and  the 
Acting  District  Ranger's  Decision  Memo, 
I  have  determined  good  cause  exists  to 
exempt  this  decision  from 
administrative  review  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Du'.h;  i^^np  30, 1993. 

lack  A.  BUckweli. 

Aamg  Deputy  Regional  Forester,  Northern 
Begion 

|FR  D<«  93-16229  Filed  7-»-93;  8.45  am) 
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Exemption  of  Dunn  Down  Salvage 
Timber  Sale  Project  From  Appeal 

agency:  Forest  Service.  USDA. 
ACTION:  Notification  that  a  timber 
s.iivage  project  to  recover  insect-kiDed 
tin.ber  is  exempt  from  appeal  under  the 

provisions  of  36  CFR  part  217. 

SUMMARY:  A  mountain  pine  beetle 
epi  ;  •    c  in  the  Dunn  Creek  drainage 
fC.L  ■::  ■'  ment  13)  on  the  Fisher  River 
Rungrrf  District,  Kootenai  National 
Forest,  has  killed  approximately  90 
percent  of  the  lodgepole  pine  within  the 
analysis  area.  In  February  1993,  the 
Fisher  River  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
timber  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
documented  in  the  Decision  Memo  and 
project  file  for  the  Dunn  Down  Salvage 
Timber  Sale,  that  there  is  good  cause  to 
expedite  these  actions  to  rehabilitate 
National  Forest  System  lands  and 
recover  damaged  resources.  Salvage  of 


commercial  sawtimber  within  the  area 
affected  must  be  accomplished  quickly 
to  avoid  further  deterioration  of 
sawtimber,  minimize  fire  danger  by 
removing  accumulations  of 
merchantable,  dead  lodgepole  pine 
timber  and  increase  the  health,  vigor, 
stocking  and  species  diversity  for  long- 
term  vegetative  growth. 
EFFECTIVE  DATE:  Effective  on  July  9, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence-  t-r,;  .-ri:,  risher  Kiver  District 
Ranger:  Kootenai  National  Forest;  12557 
Hwy.  37;  Libby,  MT  59923.  Telephone: 
406-293-7773. 

SUPPLEMENTARY  INFORMATION:  A 
mountain  pine  beetie  epidemic  has 
occurred  in  the  Dunn  Creek  drainage 
(Corr.partment  23)  on  the  Fisher  River 
Ranger  District,  Kootenai  National 
Forest  during  the  last  several  years.  The 
project  area  is  located  within 
Management  Areas  11  and  12  as 
designated  by  the  Kootenai  Forest  Plan 
(September  1987)  as  suitable  timberland 
with  timber  management  goals  and 
suitable  big-game  winter  and  summer 
ranee. 

This  proposal  is  designed  to  meet  the 
following  needs:  (1)  Reduce  the  risk  of 
wildfire  in  stands  killed  by  the  beetle 
infestation  by  reducing  fuel  loading  and 
continuity;  (2)  improve  long-term  timber 
growth  and  productivity  by  reforesting 
the  affected  area  with  coniferous  species 
less  susceptible  to  insect  damage;  (3) 
expedite  the  re-establishment  of 
coniferous  species  to  provide  security 
for  wildlife  and  watershed  protection  by 
harvesting,  site  preparation  and 
planting;  and  (4)  contribute  to  a 
continuing  supply  of  timber  for  industry 
by  salvaging  dead  lodgepole  pine  before 
it  deteriorates  in  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in 
February  1993.  Two  alternatives  were 
analyzed,  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  approximately 
100  thousand  board  feet  from  15  acres. 
Upon  completion  of  harvest  activities, 
the  unit  would  be  burned  and  planted 
with  a  combination  of  ponderosa  pine, 
larch  and  Douglas-fir.  The  salvage  area 
is  accessible  from  existing  roads,  no 
new  road  construction  or  reconstruction 
will  occur. 

The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  for  wildfire,  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
economically  infeasible.  To  expedite 
implementation  of  this  decision, 


procedures  outlined  in  36  CFR 
2i7.4(j)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal. 

Deci.siiins  rfilated  to  rehabihtation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  •  •  *  when  the  Regional 
Forester  •  •  •  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

Based  upon  the  environmental 
analysis  documented  in  the  Project  File 

and  Decision  Memo  for  the  Dunn  Down 
Salvage  Timber  Sale,  1  have  determined 
that  good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  will  not  be  subject  to 
review  under  36  CFR  part  317. 

Dated:  June  30.  1993. 

lackA.  Blackwell, 

Acting  Duputy  Begionat  Forester,  Northern 
Region. 

IFR  Doc  93-16225  Filed  7-&-93:  8:45  ami 
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Exemption  of  Roberts  Creek 
Slowdown  Salvage  Timber  Sale  From 
Appeal 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notification  that  a  salvage 
timber  and  rehabilitation  project 
designed  to  recover  blown-down  timber 
is  exempt  from  provisions  of  36  CFR 
pan  217 

SUMMARY;  On  October  16,  1991, 
unusually  strong  winds  in  localized 
areas  across  the  Rexford  Ranger  District 
produced  areas  of  wind-thrown  timber. 
The  Rexford  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawtimber  in  the  affected  area. 

1  he  District  Ranger  has  determined, 
tnrough  the  Decision  Memo  and 
environmental  analysis  in  the 
supporting  project  file,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber  and  reduce 
the  risk  of  wildfire. 
EFFECTIVE  DATE:  Effective  on  July  9, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Drew  B'illnn,  Rexford  District  Ranger; 
Kootenai  National  Forest:  1299  HWY.  93 
North;  Eureka,  MT  59917.  Telephone: 
(406)  296-2536. 

SUPPLEMENTARY  INFORMATKDN:  Severe 
windstorms  in  the  fall  of  1991  damaged 
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approximately  5  acres  of  timber  in  the 
Roberts  Creek  area.  The  wind-thrown 
timber  is  located  within  lands 
designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  12  {KoottT.rii  Forest 
Plan,  September  1987). 

In  the  winter  of  1991,  the  Rexford 
Distrui  Ranger,  Kootenai  National 
Forest,  proposed  salvage  of  wind- 
damaged  timber  in  the  Roberts  Creek 
area  The  proposal  is  designed  to  meet 
!.^e  following  needs  (1)  Recover  dead 
and  dying  timber  before  it  loses  its 
rommen::ial  value,  12)  rehabilitate  the 
affected  timber  stands,  and  (3)  reduce 
the  potential  for  wildfire  by  reducing 
fuel  loading.  An  interdisnpUnary  team 
was  convened,  and  scoping  began  in 
1992  Two  alternatives  were  analyzed 
no  treatment  (no  action)  and  a  salvage 
and  rehabilitation  proposal  (proposed 
action). 

The  selected  alternative  will  salvage 
approximately  30,000  board  feet  of  dead 
and  damaged  timber  from 
approximately  5  acres.  All  salvage  areas 
are  accessible  from  existing  roads;  no 
road  construction  or  reconstruction  will 
occur. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the  fuel 
accumulations  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
infeasible.  To  expedite  implementation 
of  this  decision,  procedures  outlined  in 
36CFR  2ir  4;a);il]  are  being  followed. 
Under  this  Regulation  the  following 
may  be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  *  •  •  severe  wind  •  •  •  when  the 
Regional  Forester  •  •  •  determines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  upon  the  information  presented 
in  the  Roberts  Creek  Slowdown  Salvage 
Decision  Memo  and  project  file,  I  have 
determined  that  good  case  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
vvi!!  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated.  July  1,1993. 
lack  A.  Blackwell, 

Acting  Deputy  Begiona]  Forester,  Northern 

Region 

(FR  Dor  93-t6226  Filed  7-8-93;  8.45  am] 
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Exemption  of  Dry  Fork  Shed  Salvage 
Timber  Sale  Project  From  Appeal 

AGENCY:  Fo.-est  .Scrvicr  I'.SD.^ 
ACTION:  Notification  that  a  timber 
salvage  prcted  to  recover  msect-killed 
timber  is  exempt  from  appeal  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  A  mountain  pine  beetle 
epidemic  in  the  West  Dry  Fork  drainage 
(Compartment  29)  on  the  Fisher  River 
Ranger  District,  Kootenai  National 
Forest,  has  killed  approximately  20  to 
100  percent  of  the  lodgepole  pine 
within  the  analysis  area.  In  February 
1993.  the  Fisher  River  District  Ranger 
proposed  a  salvage  timber  sale  to 
recover  damaged  timber  in  the  affected 
area.  The  District  Ranger  has 
determined,  through  an  environmental 
analysis  documented  in  the  Decision 
Memo  and  project  file  for  the  Dry  Fork 
Shed  Salvage  Timber  Sale,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  high-value,  dead  lodgepole 
pine  that  is  suitable  as  house  logs  must 
be  accomplished  quickly  to  avoid 
further  deterioration. 
EFFECTIVE  DATE  Effective  on  July  9. 
199^ 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Froberg,  Fisher  kiver  District 
Ranger;  Kootenai  National  Forest;  12557 
HWY.  37;  Libby,  MT  59923.  Telephone: 

406-293-7773 
SUPPLEMENTARY  INFORMATION:  A 

mountain  pine  beetle  epidemic  occurred 
in  the  West  Dry  Fork  drainage 
(Compartment  29)  on  the  Fisher  River 
Ranger  District  during  the  last  several 
years.  The  project  area  is  located  within 
Management  Area  15  as  designated  by 
the  Kootenai  Forest  Plan  (September 
1987)  as  suitable  timberland. 

This  proposal  is  designed  to  meet  the 
following  needs:  (1)  Expedite  the 
salvage  of  high-value  house  logs  before 
they  are  no  longer  merchantable  or 
useable  for  house  logs  and  (2)  contribute 
to  a  continuing  supply  of  timber  for 
industry  by  salvaging  dead  lodgepole 
pine  before  it  deteriorates  in  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in 
February  1993,  Two  alternatives  were 
analyzed:  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  approximately 
450  thousand  board  feet  of  timber  from 
320  acres.  Harvest  systems  include  130 
acres  of  horse  and/or  helicopter  logging 
and  190  acres  of  helicopter  yarding.  The 
salvage  area  is  accessible  from  existing 
roads. 


The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  recover 
merchantable  house  logs  before  they 
deteriorate  and  removal  becomes 
economically  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFH 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phpnomena  *  *  * 
when  the  Regional  Fon         '    '    •determines 
and  gives  notice  in  the  ^cdcid..  Register  that 
good  cause  exists  to  exempt  such  decisions 
from  review  under  this  part. 

Based  upon  the  environmental 
analysis  documented  in  the  Decision 
Memo  and  project  file  for  the  Dry  Fork 
Shed  Salvage  Timber  Sale,  I  have 
determined  that  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  217. 

Dated:  July  1,1993. 
Jack  A.  Blackwell, 

Acting  Deputy  Regional  Forester.  Northern 

Region. 
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l::-nDer  Saie  Pro.eci  From  Appea, 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  salvage 
timber  sale  project,  designed  to  recover 
insect-killed  and  high-risk  timber,  is 
exempt  from  appeal  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  A  windstorm  in  the  fall  of 
1991  on  the  Fortine  Ranger  District, 
Kootenai  National  Forest,  within  the  Jim 
Creek  drainage,  caused  an  accumulation 
of  blowdown  of  mixed  conifer  sawlogs 
within  the  analysis  area.  In  1993,  the 
Fortine  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawrtimber  in  the  affected  area.  The 
District  Ranger  has  determined,  through 
an  environmental  analysis  documented 
in  the  Decision  Memo  and  project  file 
for  the  Jim  Cricket  Salvage  Sale,  that 
there  is  good  cause  to  expedite  these 
actions  to  rehabilitate  National  Forest 
System  lands  and  recover  damaged 
resources.  Salvage  of  commercial 
sawtimber  within  the  area  affected  must 
be  accomplished  quickly  to  avoid 
further  deterioration  of  sawtimber  and 
reduce  the  risk  of  catastrophic  wildfire 
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and  spruce  bark  beetle  infestations  that 
could  damage  adjacent  stands. 

EFFECTIVE  DATE:  Effective  on  fiilv  9 
19^.3. 

FOR  FURTWER  INFORMATION  CONTACT; 
Jane  P,  Kollmeyer;  Fortine  District 
Ranger;  Kootenai  National  Forest;  P.O. 
Box  116.' Fortine.  NfT  59918,  Telephone 
40&-882-4451 

SUPPLEMENTARY  INFORMATION:  A 

Windstorm  in  the  fall  of  1991  damaged 
approximately  20  acres  of  tiir.ber  in  the 
Jim  Creek  drainage  on  the  Fortine 
Ranger  District.  Kootenai  National 
Forest  The  w.ndthrown  tjmber  is 
located  w:fh:n  Management  Area  15. 
which  is  de.-iignated  by  the  Kootenai 
Fore';t  Flan,  September  1987,  as  suitable 
timb<?rland  with  timber  management 
goals. 

In  July  of  l'-)Q2,  the  Fortine  District 
proposed  a  timber  harvest  within  the 
Jim  Creek  drainage.  This  proposal  is 
designed  to  meet  the  following  needs: 
(1)  Reduce  the  risk  of  catastrophic 
wildfire  in  stands  killed  by  the  beetle 
infestation  by  reducing  ^Jel  loading,  (2) 
rehabilitate  affected  forest  resources  and 
reduce  spruce  bark  beetle  levels  bv 
harvesting  down  spruce  trees,  and  1.3 J 
contribute  to  a  continuing  supply  of 
timber  for  industry  by  salvaging  dend 
sawlimber  before  it  deteriorates  and 
loses  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  the 
winter  of  1992.  Two  alternatives  were 
analyzed,  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  approximately 
50  MBF  from  20  acres.  The  silvicultural 
prescription  includes  20  acres 
intermediate  sanitation  salvage  'a 
stocked  stand  would  remain).  This  sale 
would  use  existing  roads. 

The  salvage  timber  sale  project  is 
designed  to  ai.compli.sh  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  for  catastrophic  wildfire  and  to 
recover  merchantable  sawtimber  before 
it  deteriorates  and  removal  becomes 
economically  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217  4(a)(ll)  are  being  followed.  Under 
this  Regulauon  the  following  may  be 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 

forest  resources  resulting  from  natural 
disasters  or  other  natural 
phenomena  •  •  •  when  the  Regional 
Forester  *  •  •  determines  and  gives  notice 
in  the  Federal  Re^er  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 


Ba.sed  upon  the  environmental 
analysis  documented  in  the  Decision 
.M"mn  md  pro}ec1  file  for  the  Jim 
Cricket  Salvage  Sale.  I  have  determined 
that  good  cause  exists  to  exempt  this 
decision  from  adm.inistrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  projetit  would  not  be  subject 
to  review  under  36  CFR  part  217. 

Dated:  June  30, 1993. 

lack  A.  Blackweil. 

Acting  Deputy  Regional  Forester,  Northern 
Region. 
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Exemption  of  Little  North  Fork 
Slowdown  Saivage  Project  From 

Appeal 

AGcNCY;  Forest  Service,  USDA. 
ACTION:  Notification  that  a  timber 
salvage  and  rehabilitation  project 
designed  to  recover  blown-down  timber 
is  exempt  from  provisions  of  36  CFR 
part  217. 


UMI 


SUMMARY:  On  October  16,  1991. 
i.r: usually  strong  winds  in  localized 
areas  across  the  Rexford  Ranger  District 
of  the  Kootenai  National  Forest 
produced  areas  of  wind-thrown  timber. 
The  Rexford  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawtimber  in  the  affected  area. 

The  District  Ranger  has  determined. 
through  a  Decision  Memo  and 
environmental  analysis  in  the 
supporting  project  file,  that  there  is 
good  cause  to  expedite  these  adions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber.  and  reduce 
the  risk  of  wildfire. 
EFFECTIVE  DATE:  Effective  on  July  9, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Drew  BcMoii,  Rexffjrd  District  Ranger: 
Kootenai  National  Forest;  1299  HWY.  93 
North;  Eureka.  MT  59917.  Telephone: 
406-296-2536. 

SUPPtEMENTARV  INFORMATION:  Severe 
windstorms  in  ihe  fall  of  1991  damaged 
approximately  15  acres  of  timber  in  the 
Little  North  Fork  area.  The  wind-throwm 
timber  is  located  within  lands 
designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  12  (Kootenai  Forest 
Plan.  September  1987).  In  the  winter  of 
1991.  the  Rexford  District  Ranger 
proposed  salvage  of  wind-damaged 
timber  from  the  Little  North  Fork  Area. 
The  proposal  is  designed  to  meet  the 


following  needs  {!)  Recover  dead  and 
dying  timber  beiore  it  loses  its 
commercial  value.  (2)  rehabilitate  the 
affected  timber  stands,  and  (3)  reduce 
the  potential  for  wildfire  by  reducing 
fuel  loading.  An  interdisciplinary  team 
was  convened,  and  scoping  began  in 
1992.  Two  alternatives  were  analyzed: 
no  treatment  fno  action)  and  a  salvage 
and  rehabilitation  prcposal  (proposed 
action). 

The  selected  ahernative  will  salvage 
approximately  90.000  board  feet  of  dead 
and  dama^^ed  timber  from 
approximately  1.5  acres.  All  salvage 
areas  are  accessible  from  existing  roads; 
no  road  construction  or  reconstruction 
will  occur. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the  fuel 
accumulations  and  to  recover 
mierchantable  sawlimber  before  it 
deteriorates  and  removal  becomes 
infeasible  To  expedite  implementation 
of  this  dec;ision,  procedures  outlined  in 
36  CFR  217,4(a)(  11)  are  being  followed. 
Under  this  Regufetion  the  following 
m.ay  be  exempt  from  appeal: 

Decisions  rnlated  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  *  '  *  severe  wind  •   •  •  when  the 
Regional  Forester  •   •   •  dett-riTiines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  upon  the  information  presented 
in  the  Little  North  Fork  Blowdown 
Salvage  Project  File  and  De<:ision 
Memo,  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217, 

Dated.  July  1.  1993. 
lack  A.  Blackwell, 

Acting  Deputy  Bpgional  Forester,  Northern 

Fusion 
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Prichard  Project  Area,  Idaho 
Panhandle  National  Forests,  Shoshone 
County,  ID;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  The  USDA.  Forest  Service. 

will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest, 
reforestation,  road  construction  and 
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closures,  precommercial  thinning,  and 
watershed/fisheries  habitat 
enhancement  projerts  in  the  Prichard 
Creek  watershed.  The  area  is  Icnated 
approximately  12  air  miies  north  of 
Waliare.  Idaho  and  42  air  miles  east  of 
Coeur'd  Alene,  Idaho,  Manajjement 
QCtiv:!;es  would  be  admin-.stt'red  bv  the 
Idaho  Panhandle  National  Forests. 
Wdllace  Ranger  Dsstrict,  Shoshone 
County,  Idaho 

The  proposals'  actions  to  harvest, 
reforest  and  precommercially  thm 
timber  stands,  construct  and  reconstruct 
roads,  and  close  roads  are  t>eing 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  tfie 
Council  on  Environmental  Quality  (40 
CFR  1508.25)-  The  purpose  and  need  for 
the  proposed  action  is  to  promote 
'.inbcT  resource  health,  contribute  to 
furrusiiing  timber  to  local  lumber  mills, 
contribute  to  watershed  recovery,  and 
initiate  a  trend  toward  improvement  of 
fisheries  habitat.  This  project-level  EIS 
will  tier  to  the  Idaho  Panhandle 
NcJtional  Forests  Land  and  Resource 
Management  Plan  (Forest  Plan)  and 
final  EIS  (September,  1987),  which 
provides  overall  guidance  of  all  land 
management  activities  on  the  Idaho 
Panhandle  National  Forests,  including 
timber  and  road  management. 
DATES:  The  agencry  invites  written 
comm.ents  and  suggestions  on  the  issues 
and  m.-nagement  opportunities  in  the 
area  being  analyzed.  For  more  effective 
use.  comments  should  be  sent  to  the 
agency  on  or  before  August  23,  1993 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  projed  mailing  list  to 
Steve  E.  Williams.  District  Ranger.  Idaho 
Panhandle  National  Forests,  Wallace 
Ranger  District,  Box  14,  Silverton, 
Idaho, 83867-0014. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Garringer,  Planning  Staff  Officer,  Idaho 
Panhandle  National  Forests.  Wallace 
Ranger  District,  Phone;  (208)  7,52-1221 
SUPPLEMENTARY  INFORMATION:  Timber 
harvest  and  reforestation  is  proposed  on 
approximately  2,794  acres  of  forested 
land  whicii  has  been  designated  as 
suitable  for  timber  management  by  the 
Idaho  Panhandle  National  Forests  Plan. 
The  timber  harvest  operations, 
precommercial  thinning,  and  general 
administration  of  National  Forest  lands 
will  require  reconstruction  or 
reconditioning  of  approximately  27  1 
miles  of  existing  roads,  and  construction 
of  approximately  21.56  miles  of  new 
road.  Road  closures  involve  closing  the 
21.56  miles  of  new  roads  and  73  miles 
of  existing  roads  to  wheeled  vehicles 


year-round.  To  propagate  future  timber 
volumes  approximately  893  acres  are 
proposed  for  precommercial  thinning. 

Tiie  purpose  and  goals  for  the 
proposed  project  are  to  (1)  provide  a 
sustained  timber  yield  that  is  responsive 
to  local  industry  and  national  needs;  (2) 
initiate  harvesting  of  timber  stands 
created  by  the  1910  fire  to  better 
distribute  the  harvest  and  provide  for 
future  age  class  distribution;  (3)  manage 
the  forest  s  resources  to  protect  against 
insect  and  disease;  (4)  maintain  high 
water  quality  for  fisheries  habitat 
protection,  water  based  recreation, 
public  water  supplies,  and  be  within 
state  water  quality  standards;  (5) 
manage  resource  development  to  protect 
the  integrity  of  stream  channel  systems; 
and  (6)  manage  Hsheries  habitat  to 
provide  a  carrying  capacity  that  will 
allow  an  increase  in  the  Forests'  trout 
population.  Additionally,  the  purpose  of 
road  construction  and  reconstruction  is 
to  facilitate  access  to  the  timber  stands 
to  be  harvested. 

The  project  area  is  approximately 
29,740  acres  in  size  and  takes  into 
account  7,988  acies  of  other  public  and 
private  lands  located  in  T49N,  R4E,  Sec. 
1 ,  2,  and  12.  Boise  Meridian;  T49N.  R5E. 
Sec.  1-18,  20-28,  and  33-36,  Boise 
Meridian;  T49N.  RfiE,  Sec.  5-8, 16-20, 
and  29-31.  Boise  Meridian;  T50N,  R4E, 
Sec.  21-29,  and  33-36,  Boise  Meridian 
and  T50N.  R5E.  Sec.  19,  and  28-33, 
Boise  Meridian  are  included. 

Because  of  the  potential  for  significant 
impacts  resulting  from  the  proposed 
action  (as  defined  by  40  CFR  1508.27) 
an  environmental  impact  statement  will 
be  prepared.  The  proposed  actions  are 
consistent  with  Forest  Plan  guidance  for 
management  activities  in  the  potentially 
affected  areas  The  potentially  affected 
area  is  within  the  following 
Management  Areas: 

Management  Area  1:  (62%  of  project 
area)  Consists  of  lands  designated  for 
timber  production.  These  lands  are  to  be 
managed  for  lon^-term  production  of 
commercia;!)  va!,.,:;Mt'  wood  products 
as  well  as  provide  for  soil  protection, 
wildlife  habitat,  dispersed  recreation 
opportunities  and  visual  quality 
objectives. 

Management  Area  4;  (21%  of  project 
area)  Consists  of  lands  designated  for 
timber  production  with  big  game  winter 
range.  The  goal  is  to  manage  big  game 
winter  range  to  provide  forage  to 
support  projected  big  game  habitat 
needs,  through  scheduled  timber 
harvest  and  permanent  forage  areas. 

Management  Area  6:  (5%  of  project 
area)  Consists  of  lands  designated  for 
timber  production  within  important  big 
game  summer  range.  Management  goals 
are  to  provide  big  game  summer  range 


and  forage  to  support  projected  big  game 
habitat  needs. 

Management  Area  9:  (11%  of  project 
area)  Consists  of  areas  mainly  unsuited 
for  timber  production  in  which  are 
located  isolated  lands  capable  of  timber 
production.  The  management  goals  are 
to  maintain  and  protect  existing 
improvements  and  other  resource 
production  potentials  while  meeting 
visual  quality  objectives. 

Management  Area  16:  (1%  of  project 
area)  Consists  of  areas  with  distinctive 
resource  values  and  characteristics  that 
are  comprised  of  an  aquatic  ecosystem 
and  adjacent  upland  areas  that  have 
direct  relationships  with  the  aquatic 
system. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
"no-action"  alternative,  which  would 
leave  the  analysis  area  in  its  existing 
condition  and  defer  all  timber  harvest 
and  associated  road  building  activities. 
Other  alternatives  will  examine  timber 
harvest  and  road  construction  in 
different  locations  and  varied  cutting 
methods  and  timber  management 
intensities  to  achieve  the  purpose  of  the 
proposed  action. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternative.  Fast,  present, 
and  projected  activities  on  other  land 
ownerships  and  National  Forest  lands 
are  to  be  considered.  The  EIS  will 
disclose  the  analysis  of  site-specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7).  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  No  public  meetings  are 
scheduled  at  this  time. 

Comments  from  the  pubhc  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives. 

Some  public  comments  have  already 
been  received  about  the  proposed 
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project  area.  The  following  preliminary 
issues  have  been  identified  so  far 

1.  The  effect  of  harvest  type  and 
locations  on  the  visual  quality 

2.  The  effect  that  forest  insect  and 
disease  have  on  timber  production 

3.  The  effect  that  the  proposal  may 
have  on  water  quality,  fishery  resources 
and  npanan  habitat. 

4.  Tne  effects  that  roads  can  have  on 
other  resources  such  as  water  quality, 
wildlife  and  recreation 

5.  The  cumulative  effects  of  past 
timber  harvesting. 

6.  The  effects  of  pro)e<:t  woric  on 
wildlife  species. 

7.  The  cumulative  effects  on  sous  and 
their  productivity.  Other  issues 
commonly  as.sociated  with  tiir.bnr 
harvesting  and  road  construction 
include;  effects  on  cultural  resources 
water  quality,  old  growth,  and  scenic 
values.  This  list  may  be  verified, 
expanded,  or  modified  based  on  public 
scoping  for  this  proposal 

The  Draft  EIS  is  expected  to  the  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  August,  1993.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  Register  It  is 
very  important  that  those  interested  in 
the  management  of  the  Prichard  project 
area  participate  at  that  time.  The  Final 
EIS  is  scheduled  to  be  completed 
December,  1993. 

The  Forest  Service  believes,  at  this 
stage,  it  is  important  to  give  reviewers 
notice  of  several  court  pjlings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  m.ust  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermnrt  Yankpp  Suclear  Power  Corp.  v. 
SHDC.  435  U  S,  519.  553  (1978).  Also. 
environmental  objectives  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAn^non  v   Hod^-I  803  F  2d  016, 1022 
(9th  Cir,  198h)  and  Wisconsin  Heritages, 
Inc  V  Hams.  490  F.  Supp.  1334, 1338 
(ED.  Wis.  1980)  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
scoping  comment  period  so  that 
substantive  comm.ent  and  objectives  are 
made  available  to  the  Forest  Service  at 


a  lime  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  aiTtion, 
comments  should  be  as  specific  as 
possible.  Review  ers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
fim  3  in  addressing  these  points. 

1  am  the  responsible  official  for  this 
environmental  impact  statemient.  I  will 
make  my  decision  regarding  this 
proposal  based  on  consideration  of 
public  comm.ents  and  responses, 
environmental  consequences  discussed 
in  the  EIS,  and  applicable  laws. 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 
My  address  is  Idaho  Panhandle  National 
Forests,  Wallace  Ranger  District,  Box  14, 
Silverton,  Idaho  83867-0014 

Datpd  June  30, 1993. 
Steve  E.  Willianu, 

District  Ranger,  Wallace  Ranger  District, 
Idaho  Panhandle  National  Forests. 

IFR  Doc.  93-16293  Filed  7-a-93;  8:45  am] 
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So  i  Conservation  Service 

Upper  KiilDuck  Creek  Watershed,  OH; 
Finding  of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USD  A. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650),  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Upper  Killbuck  Creek  Watershed, 
Wayne,  Medina,  and  Holmes  Counties, 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Branco,  State  Ccjnservationist, 
Soil  Conservation  Service.  200  .North 
High  Street,  room  522,  Columbus,  Ohio 
43215,  telephone  (6141  4^9-6962. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 


UMI 


findings,  Joseph  C.  Branco,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  supplement  number  two  to  the 
original  plan  adds  water  quality  as  a 
purpose.  The  planned  works  of 
improvement  include  providing 
technical  assistance  for  the  installation 
of  100  animal  waste  management 
systems. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  federal,  state,  an  loc:al 
agencies  and  interested  parties  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  niav  be 
reviewed  by  contacting  Rnl)*ir1  L  Durris, 
Water  Resources  Planning  Staff  Leader. 

No  administrative  action  on 
implementation  of  the  proposiil  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Ekjmestic  Assistance  under  Nn 
10  904 — Watershed  Protection  and  Fkmd 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
interRovernmental  consultation  with  sate  and 
Ifiral  officials,)" 

Dated.  June  29.  1993. 
Joseph  C.  Branco, 

State  Consen'ationist. 

IFK  Dor  93-16221  Filed  7-B-9.3,  8  45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zor>e8  Board 

[Docket  12-92] 

Foreign-Trade  Zone  79 — Tampa,  FL, 
Application  for  Expansion; 
Amendment  of  Application 

The  pending  application  of  the  City  of 

Tampa,  Florida,  grantee  of  FTZ  79, 
requesting  authority  to  expand  its  zone 
in  Tampa,  Florida  (Docket  12-92.  filed 
4/20/92.  57  FR  19596. 5/7/92  and 
amended  on  5/24/93,  58  FR  31362,  6/2/ 
93),  has  been  further  amended. 

The  initial  application  requested 
authority  to  expand  the  zone  to  include 
five  n»jw  sites  and  delete  existing  Site  1 
at  the  Tampa  International  Center.  This 
amendment  requests  that  Site  1  not  be 
deleted  from  the  zone  project  based  on 
changed  circumstances. 

The  comment  period  is  reopened 
until  August  23.  1993. 
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iuhn  )  Da  Ponle,  Jr., 

L\t;cui,ve  St^cretary. 

IFK  Doc.  93-16351  Filed  07-08-93;  8:45  ami 
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[Docket  28-93] 

Foreign-Trade  Zone  22— Cnlcago,  iL, 
Application  for  Subzone,  Sanvofi 
Winthrop  Warehouse/Distribu'ion 
FaciHty,  Des  Plalnea,  !L 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Illinois  International  Port 
District,  grantee  of  FTZ  22,  requesting 
special-purpose  subzone  status  for  the 
warehouse/distribution  facility  of  Sanofi 
Winthrop  L.P.  (joint  venture  between  Elf 
Sanofi  (France)  and  Sterling  Winthrop 
Inc.,  a  subsidiary  of  Eastman  Kodak 
Company)  in  Des  Plaines.  Illinois, 
within  the  Chicago,  Illinois,  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-«lu),  and  the 
'regulations  of  the  Board  (15  CFR  part 
400)  It  was  formally  filed  on  June  28, 
1993. 

Sterling  Winthrop  is  a  global 
pharmaceutical  firm  whose  primary 
product  lines  include:  diagnostic 
imaging  agents,  hormonal  products, 
cardiovasculars.  analgesics, 
antihistamines  and  muscle  relaxants.  In 
1991,  Sterling  Winthrop  and  Elf  Sanofi, 
a  French  pharmaceutical  and  health 
care  products  company,  formed  the 
Sanofi  Winthrop  alliance  to  jointly 
develop,  manufacture  and  market 
products  worldwide.  This  proposal  is 
part  of  an  overall  company  cost 
reduction  effort,  Subzone  applications 
are  pending  for  other  company  plants  in 
Barceloneta,  Puerto  Rico  (FTZ  Doc.  18- 
93,  58  FR  29192,  5-19-93);  Rensselaer. 
New  York.  (FTZ  Doc.  22-93.  58  FR 
33254,  6-16-93);  and  McPherson, 
Kansas  (FTZ  Doc.  24-93,  58  FR  33609, 
G-18-93). 

Sanofi  Winthrop's  Illinois  facility  (7 
acres.  86,000  sq.  ft.)  is  located  at  200 
East  Oakton  Street,  Des  Plaines,  in  the 
northeast  metropolitan  Chicago  area. 
The  facility  (50  employees)  is  the 
company's  primary  export/import 
distribution  center  for  finished 
products.  Pharmaceutical  products 
manufactured  under  zone  procedures  at 
the  company's  U.S.  plants  would  be 
shipped  to  the  Des  Plaines  facility  in 
zone  status.  Certain  finished  products 
produced  at  Elf  Sanofi  plants  abroad 
may  be  imported  for  distribution.  The 
facility  is  also  used  for  assembly  of 
delivery  system  kits  and  promotional 


packages  for  finished  pharmaceutical 
products.  Foreign-sourced  materials 
include  packaging,  plastic  cases, 
medical  instruments/appliances  and 
parts  thereof,  medicaments,  and  other 
pharmaceutical  products. 

Zone  procedures  would  exempt 
Sanofi  Winthrop  from  Customs  duty 
payments  on  foreign  materials  used  in 
production  at  other  company  plants 
with  subzone  status  for  export.  On 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rates  that  apply 
to  the  finished  products  (duty-free  to 
16.2%.  with  most  falling  in  the  6.3%- 
6.9%  range).  The  duty  rates  on  foreign- 
sourced  items  range  from  duty-free  to 
16.2  percent.  The  application  indicates 
that  zone  savings  will  help  improve  the 
international  competitiveness  of  the 
company's  domestic  plants. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  7. 1993. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  September  22, 
1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office.  Room  1406.  55  East  Monroe 

St..  Chicago.  Illinois  60603. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  &  Pennsylvania  Avenue, 

NW,  Washington,  DC  20230. 

Dated;  June  30. 1993. 
|ohn  J.  Da  Ponle,  Jr.. 

Executive  Secretary. 

(PR  Doc.  93-16353  Filed  07-08-93;  8:45  ami 
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Foreign-Trade  Zone  61— San  Juan,  PR, 

Application  for  Subzone;  Sterling 

Pharn  ->cei -ical  Plant.  Barceloneta,  PR, 

Ar^pnc-i-et-*  'c  AriC'icai'on 

Notice  is  hereby  given  that  the 
application  submitted  by  the  Puerto 
Rico  Commercial  and  Farm  Credit  and 
Development  Corporation,  grantee  of 
FTZ  61.  requesting  special-purpose 
subzone  status  for  the  pharmaceutical 
products  manufacturing  facility  of 


Sterling  Pharmaceuticals.  Inc.  (Sterling) 
(subsidiary  of  Sterling  Winthrop  Inc.,  a 
subsidiary  of  Eastman  Kodak  Company) 
in  Barceloneta,  Puerto  Rico  (58  FR 
29192,  5/19/93).  has  been  amended  to 
expand  the  scope  of  products  that  could 
be  manufactured  under  zone  procedures 
to  include  cardiovascular,  oncological 
and  certain  other  diagnostic  products. 
The  application  includes  a  request  for 
manufacturing  authority  within  planned 
plant  expansion  facilities  (current — 
450.354  sq.ft..  6  bldgs.;  proposed — 
568.085sa.  ft..8bldgs.). 

The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reopened 
until  August  23. 1993. 

Dated:  July  2. 1993 
John  ).  Da  Ponte.  Jr.. 

Executive  Secretary. 

|FR  Doc.  93-16352  Filed  07-08-93;  8:45  vn| 
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International  Trade  A  dminlstration 
[A-588-605] 

Cast  Iron  Pipe  F^rtina  From  Japan; 
Intent  To  Rei.^Ke  A  ;,  jumping  Duty 
Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
cast  iron  pipe  fittings  from  Japan. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than  July 
31.  1993. 

EFFECnVE  DATE:  July  9.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Woods.  Office  of  Antidumping 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  6. 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  cast  iron 
pipe  fittings  from  Japan  (52  FR  25281). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretarv  of  Commerce  concludes  that  it 
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IS  no  longer  of  interest  to  ;r.'tire^ted 
parties.  Acxordinglv,  as  rtqi.,r«d  by 
§353  25ld!(4i  of  the  Dep^irtn.t- afs 
r»jgulations,  we  are  notifving  the  public 
of  our  intent  to  r«voke  th;s  antidumping 
duty  order 

Opportunity  to  Object 

No  later  than  luly  31,  1993,  domestic 
interested  parties,  as  deBned  in 
§  353  2(k)(3).  (4).  (5).  and  (6)  of  the 
Dep<3rtment's  regulations,  may  object  to 
tl;e  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
room  B-099.  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  *o  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31,  1993,  we  shall  conclude  that  Uie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Da!»'d:  !u!v  1    IQ^I 

Roland  L.  MacDonald. 

A  cling  Deputy  Assistant  Secretary  for 
Compliance. 

;FR  Doc.  93-16341  Filed  7-«-93;  8:45  ami 

BILUNO  COOC  1513-OS-M 

[A-588-404] 

Fabric  Expanded  Neoprene  Laminate 
From  Japan;  Intent  to  Revoke 
Antidumping  Duty  Order 

AGENCY:  InterTn'.iona!  Tnde 
.^dm.inistratior.Tm.port  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 

antidumping  dutv  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
fabric  expanded  neoprene  laminate  from 
Japan  Domestic  interested  parties  who 
objed  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
luly  31. 1993 

EFF€CT!VE  DATE:  July  9,  1  ^'43 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings  or  John  Kugelman.  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 
US,  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-3B01 


SUPPLEME.NTARY  INFORMATION: 
Backgn^und 

On  July  19, 1985,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  fabric 
expanded  neoprene  laminate  from  Japan 
(50  FR  29466).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31,  1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 
.  This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  July  1, 1993. 

RoUnd  L.  MacOonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-16340  Filed  7-d-93:  8:45  am] 
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Pistachio  Nuts  From  Iran;  Intent  To 
Revoke  Antidumping  Duty  Order 

agency:  International  Trade 

A  ;  : ^ iiistration/Import  Administration , 

Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 

antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 


revoke  the  antidumping  duty  order  on 
pistachio  nuts  from  Iran.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 

in  writing  no  liter  than  July  31,  1993. 

EFFECTIVE  DATE:  July  9.  IQQ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  telephone:  (202) 
482-3601, 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Iiiiy  17,  1986,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  pistachio 
nuts  from  Iran  (51  FR  25922).  The 
Dt^partment  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifving  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order 

Opportunity  to  Object 

No  later  than  July  31,  1993,  domestic 
interested  parties,  as  defined  in 
§353.2(k)(3],(4),  (5),  and(6)of 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Im.port  .Adm.inistration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31,  1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR353  25(d)(4)(i). 

Dated   luly  1,  1993. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance 

iFR  D«K..  93-163.18  Filed  7-8-93   8  45  am] 
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[A-e35-801) 

Solid  Urea  From  Kyrgyzstan;  intent  Td 
Revoke  Antidumping  Duty  Order 

AGENCY:  liiteriiauundl  Tratie 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

M  MWi.a'^  The  Department  of  Commerce 
is  notifying  the  pubhc  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Kyrgyzstan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31.  1993. 

FOR  Fbf-:TH£H  iNFChMA':CN  CONTACT: 

Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230.  telephone:  (202) 
482-4114. 


B,, 


n'K'^mi 


On  Juiy  14,  1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29, 1992,  the  order  was 
transferred  to  K)Tg>'Zstan  among  other 
states,  when  the  I3epartment  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  23828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

n(!|M!rtur:;!v  lo  Object 

No  later  than  July  31.  1993.  domestic 
interested  parties,  as  defined  in 
§353.2(k)(3).  (4).  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration. 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 


with  !J>'  !)ti--nent's  notice  of 
opportunity  to  request  administrative 
review  by  July  31.  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31. 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  tlie  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d){4)(i). 

Dated:  July  1,  1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-16343  Filed  7-8-93;  8:45  am) 
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[A-841-«01] 

Solid   "?.=■  !  -    n  M    dova;  Intent  To 
Rfvrie  Antidumping  Duty  Order 

AGLNCy:  international  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

Summary:  The  Department  of  Commerce 
is  notify'ing  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Moldova.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31. 1993. 
tf-rrr-'   E  DATE:  July  9.  1993. 

f-OH  Further  information  contact: 
Thomas  O.  Barlow  or  Zev  Primor.  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  telephone:  (202) 
482-4114. 

l^d'  kL:",n.nii 

On  July  14. 1987.  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29,  1992.  the  order  was 
transferred  to  Moldova,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 


S  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31. 1993.  domestic 
interested  parties,  as  defined  in 
§353.2(k)(3).(4).(5),and(6)ofthe 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  EXD  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department  s  notice  of 
opportunity  to  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31. 1993.  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4){i). 

Dated:  July  1,1993. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

IFR  Doc.  93-16344  Filed  7-8-93;  8:45  am] 
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[A-485-601] 

Solid  Urea  From  Romania;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Romania.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31.  1993. 

EFFECTIVE  DATE:  July  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Askey  or  Wendy  Frankel,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230,  telephone:  (202) 
482-4114. 
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SUPPLEMENTARY  INF0RMA"'1ON: 
Background 

On  fuly  U   \hR?.  the  Department  of 
Comrrerf  e  '^h»  Department)  published 
an  antidumping  duty  order  on  solid 
u-ea  from  Romania  (52  FR  26367).  Thy 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  anniversary  months. 

The  Department  may  revolce  an 
antidumping  duty  order  or  finding  if  the 
Secretary'  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parlies  Accordingly,  as  required  by 
§  353  25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order 

Opportunity  to  Object 

No  later  than  July  31,  1993.  domestic 
interested  par'ies,  as  defined  in 
§353  2!k)(  i;  i4).  (SJ.and  (6)  of  the 
Department  s  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Im.port  Administration, 
International  Trade  Administration, 
room  B-099.  U,S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Deportment's  notice  of 
opportunity  to  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31,  1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parlies  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  -i53.25(d)(4)(i). 

Di'.ii;  )uly  1,  1993. 
Roland  L.  MacDonald, 
Ai't.ni  Di^puty  Assistant  Secretary  for 
Compliance. 
IFR  Doc  93-16345  Filed  7-a-93;  8:45  am] 

BiUUNG  CODE  351(M3S-*I 


[A-d44-8C1] 

Solid  Urea  From  Uzbekistan;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
.Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
IS  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 


solid  urea  from  Uzbekistan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31,  1993 

EFFECTIVE  DATE:  July  9,  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor.  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  telephone:  (202) 
482-4114 

&ijPi-L£Me*."AR*  isf--onMA"noN 
Background 

On  July  14. 1987.  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29, 1992,  the  order  was 
transferred  to  Uzbekistan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§353.2{k)(3).  (4),  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  July  31.  1993.  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 


Dated:  )uly  1,  U*q3. 
Roland  L.  MacDonald, 
Ac  r,  r^  Deputy  Assistant  Secretary  for 
Compliance. 
[FR  Doc  9.3-16350  Filnd  7-8-93;  8;45  am) 

BILUNG  CODE  JSIO-OS-M 


[A-«23-«01] 


Solid  Urea  From  Ukraine;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 

.A  i in inistrat ion/Import  Administration, 
D'-partment  of  Comm.erce. 
ACTION:  Notice  of  intent  to  revoke 

Antidumping  Duty  order 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Ukraine.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31,  1993. 
EFFECTIVE  DATE:  July  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  .Antidumping  Compliance, 
internntional  Trade  Administration, 
US.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482--4114 

SUPPLEMENTARY  INFORMATION; 

Background 

On  July  14,  1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29.  1992,  the  order  was 
transferred  to  Ukraine,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  o'^der 

Opportunity  to  Object 

No  later  than  July  31,  1993,  domestic 
interested  parties,  as  defined  in 
§  353, 2{k)  (3).  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 


[A-&43-^S01] 

Solid  Urea 
to  Revoke 


summary:  1 

IS  notifvms 
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Seven  copies  of  any  such  obiection? 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration 
bilemational  Trade  Admin:stration, 
room  B-099.  U  S  Departn^ent  of 
Commerce.  Washington.  IX  ^iz'^O 

If  interested  paries  do  not  rH'ji-e^!  a;, 
administrative  review  in  acco^dfliM  f 
with  the  Department's  nd'  e  of 
opportunity  to  request  ad ::•. n i ■.■.'.:■,'-'. r 
review  by  July  31.  1993.  (:•'  .^'■T•t■^' ,  ;■■ 
interested  parties  do  not  ob.eo;  to  uhe 
Departmient's  intent  to  revoke  by  July 
31.  1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
w'th  the  revocation. 

This  notice  is  in  accordance  with  19 
CKR353.25(dK4)(i). 

Datpd  Ij'y  V  1993. 
Kuland  L  MaLDonald, 
ActingDeputy  Assistant  Secretary  for 
Compliance. 
(FR  Doc.  93-16349  Filed  7-a-93;  8:45  am) 


[A-&43-801] 

Solid  Urea  From  TurKmenlstan.  Intent 
to  Revoke  Antidumping  Duty  Order 

agency:  I;iternational  Trade 

A  nninistration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of  Commerce 
IS  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Turkmenistan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31.  1993. 
EFHECnvE  DATE:  lulv  9.  1993. 
F0=^  FURTHER  INFORMATION  CONTACT 
Thomas  O.  Barlow  or  Zev  Prinior.  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
4-:-4ii4. 

SUPPLEMEVTARY  INFORMATION' 

Background 

On  July  14,  1  1.8 ■7,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  USSR.  (52  FR  26367). 
On  lune  29,  1992,  the  order  was 
transferred  to  Turkmenistan,  among 
other  states,  when  the  Department 
transferred  the  antidumping  duty  order 
on  solid  urea  from  the  U.S.S  R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (.57  FR  28828),  The 
Department  has  not  received  a  request 


to  condutrt  an  admmistrative  rt'vinw  of 
this  order  for  the  most  recerit  fo^r 
ronseciitive  annual  annivHrsaiy  months. 

The  LTepartimen;  may  revoke  an 
(intiddinping  duty  order  or  finding  if  the 
Seiretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
fiarties.  Accordingly,  as  required  by 
tt  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
S  353.2(k)(3).  (4),  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order.  Seven  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4){i). 

Dated:  July  1.1993. 
Roland  L.  M acDonald. 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

(FR  Doc.  93-16348  Filed  7-8-93;  8:45  am) 

BiLUNC  cooe  3eiO-OS-M 

:A-Si2-«01] 

So  id  Uea  From  Tajikistan;  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
IS  notifying  the  public  of  its  intent  to 
revoke  the  anticiumping  duty  order  on 
solid  urea  from  Tajikistan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
;:-;  writing  no  later  than  July  31. 1993. 
EFFECTIVE  DATE;  Iu!v  9.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor.  Office 
of  Antidumping  Compliance, 


Laleni8;.or;a;  Traiie  AdministraUon, 
U.S.  De;  a;"::.h  .!  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
4B2-4114 

SiJPPi.EM  E,  N''  AC  »   ;NF  C  ^.M  A  "tON. 

Back^uujid 

On  July  14. 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29, 1992,  the  order  was 
transferred  to  Tajikistan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993.  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objection 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31. 1993.  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(dK4)(i). 

Dated:  July  1.1993. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

IFR  Doc  93-16347  Filed  7-8-93;  8:45  ami 
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Solid  UrM  From  Ru««i«;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 

Admin islration/lmport  Administration, 

Department  of  Commerce 

kCVOH:  Notice  of  intent  to  revoke 

antidumping  duty  order. 

8UI«»(URY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Russia.  Domestic 
interested  parties  who  obi«ct  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31,  1993. 
EFFECTIVE  DATE;  July  9,  1993 
F0«  FWTMER  WFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Pr.nior  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 
U  S.  Department  of  Commerce. 
Washington.  DC  20230.  telephone:  (202) 
482-4114 

SUPPtEUEffTAAY  INFORMATION: 

Background 

On  July  14,  1987,  the  Department  of 
Commerce  (the  Departraant)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U  S.S  R.  (52  FR  26367). 
On  J'une  29, 1992,  the  order  was 
transferred  to  Russia,  among  other 
states,  when  the  Department  L'-ansfeired 
the  antidumping  duty  order  on  sohi 
urea  from  the  U.S  S  R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  findinj?  if  the 
Secretary  of  Commerce  conciudns  that  ;r 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(djf4l  of  the  Department's 
reg'uiations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Ob)ect 

No  later  than  July  31.  1993,  domestic 
interested  parties,  as  defined  in 
§353  2{kl(3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department  s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  .^.ssistant 
Secretar>'  for  Import  Adm.inislration, 
International  Trade  Administration, 
room  B-099,  US.  Department  of 
Commerce.  Washington,  DC  20230, 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 


UMI 


with  the  Department's  notice  of 
opportunity  to  request  administrative 
.'eview  by  July  31.  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31.  1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  snail  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

DflM:T'j!vl.  1993, 
Rijidad  L-  .MaiDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
(FR  Doc  93-16346  Filed  7-8-93;  8;45  am) 

B(CU*tQ  COOe  36'0-O8-*i 


(An-ft34--801] 

Solid  Urea  From  Kazakhstan;  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY;  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  NoUce  of  intent  to  revoke 

antidumping  du'y  order. 

SUMMARY:  The  Department  of  Commerce 
iS  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Kazakhstan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comiments 
m  writing  no  later  than  July  31,  1993. 
EFFECTIVE  DATE:  July  9,  1993, 
FOf^  FURTHER  INFORMATION  CONTACT: 
Th';r.-,a<;  0  BarL-'W  or  Zev  Primor,  Office 
of  .Antidumping  Cximpliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  telephone;  (202) 
482-4114. 

SUPPLEMENfTARY  INFORMATION: 
Bdi  kj^nmnd 

Oii  jujy  14,  1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U,S.S,R.  (52  FR  26367). 
On  Jime  29, 1992,  the  order  was 
transferred  to  Kazakhstan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U,S.S,R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  f57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 


§  353, 25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  pubhc 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31,  1993,  domestic 

interested  parties,  as  defined  in 
§353  2;k)  (3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order.  Seven  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretary  .""or 
Import  Administration,  International 
T.-ade  Adm.inistration,  room  Fl-099,  US 
Department  of  Commerce,  Washington, 
DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
With  the  Departm.ent's  notice  of 
opportunity  to  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  July 
31,  1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  July  1,  1993 
Roland  L,  MacDonald, 

Acting  Deputy  .■\ssistant  Secretary  for 

Compliance. 

IFR  Doc.  93-16342  Filed  7-«-93;  8:45  am] 

BtUJNO  COOC  3S10-OS-M 


[A-831-801] 

Solid  Urea  From  Armenia  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY;  International  Trade 
Administration/Im.port  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order. 

SUMMARY;  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Armenia.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  wnting  no  later  than  July  31,  1993. 

EFFECTIVE  DATE:  July  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thoma?  O.  Barlow  or  Zev  Pnmor,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration. 
US.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482^114. 
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SUPPLEMEWTARY  INFORMATION: 
Background 

On  iLiy  14.  1987,  the  Department  of 

Con-irnsrce  (the  Departriient)  published 
an  antidumping  dutv  order  on  solid 
urea  from  the  U  S  S,R.  (52  FR  263^7; 
On  jure  29.  1992,  the  order  was 
tra.asferred  to  Armenia,  among  othnr 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U  S  S  R  to  the 
Commonwealth  of  Independ":;!  S',i'»"; 
3,!.d  the  Baltic  States  (57  FR  ..r.^zhi   Th^ 
Department  has  not  re<:eived  a  re(j;;fst 
to  conduct  an  administrative  rev ;h',v  :,f 
this  order  for  the  most  recent  four 
con.secutive  annual  anniversarv  moiith? 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
SfHiretary  of  Commerce  conc:ludes  tha!  ;', 
IS  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  .333.25id)(4)  of  the  Department's 
regulations,  we  are  notif>-ing  the  public 
of  our  intent  to  revoice  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31,  1993,  domestic 
interested  parties,  as  defined  in 
§353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  objeirt  tc 
the  Department's  intent  to  revoke  this 
antidumping  duty  order.  Seven  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretarv'  for 
Im.port  Administration,  International 
Trade  Administration,  room  B-099,  US 
Department  of  Commerce,  Washington, 
ex:  20230. 

If  interested  parties  do  not  request  ar. 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  bv  July 
31,  1993.  we  shall  conclude  that  the 
order  is  no  longer  of  intere.st  to 
interested  parties  and  shall  pnxeed 
with  the  revocation 

This  notice  is  in  accordance  with  19 
CFR353.25{d)(4)(i) 

Dated,  July  1,  1993 
Roland  L  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

(PR  Doc.  93-16334  Filed  7-^92,  6.45  ami 
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[A-588-041] 

Synthetic  Mettiionine  From  Japan: 
Intent  to  Revoke  Antidumping  Finding 

AGENCY:  Internaticr-'il  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTK)N:  Notice  of  intent  to  revoke 

antidumping  finding. 

SUMMARV:  The  Department  of  Commerce 
is  ro'ifymg  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
synthetic  methionine  from  Japan. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than  July 
31.  1993. 

EFfECm-E  DATE:  July  9. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  ,\skey  or  Wendy  Frankel,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 
US  Department  of  Commerce, 
Washington,  DC  20230.  telephone:  (202) 
482-4114 

SUPPLEMENTARV  INFORMATION; 
Background 

On  I  iH  in,  1973.  the  Treasury 
IVpartmer.t  published  an  antidumping 
fiiding  on  svT.thetic  methionine  from 
lapan  (38  FR  18382)  The  Department  of 
Commert:e  (the  I>epartment)  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  miOst  recent  four  consecutive  annual 
anniversarv'  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Se(::retary  of  Commerce  concludes  that  it 
IS  no  longer  of  interest  to  interested 
parties  Accordinglv,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 

interested  parties,  as  defined  in 
§  353, 2|k)  (3).  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Depart.mient  s  intent  to  revoke  this 
antidum.ping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Sm:retary  for  Import  .administration. 
International  Trade  Administration, 
room  B-099. 1'S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  luly  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  ri'voke  by  July 


31,  1993,  we  shall  conclude  that  the 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1,1993, 
Roland  L.  MacOonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
[FR  Doc.  93-16339  Filed  7-8-93;  8:45  am] 


[A  ■>:,:•:  -801] 

S :■'  ■ . :.:  \ , ■  ea  From  A.;  0  ' :, .:    r. I : <■ \  ::i 

Ff.'vGK.e  Antidumping  C,.„j:t  G'oei 

ACiENCY;  Intemationai  iraue 
Administration/Import  Administration 
Department  of  Commerce, 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Azerbaijan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  vmting  no  later  than  July  31, 1993. 

EFFECTIVE  DATE:  July  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Barlo>^  . .  .",i  .  i  ,-,mor.  Office 
of  Antidumping  Comphance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230,  telephone:  (202) 
4R2^n4 

SjPPL,EMEH''AR'''  iN'-DRWi'lON:  . 

BdLk^r"our;d 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  pubhshed 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29, 1992,  the  order  was 
transferred  to  Azerbaijan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 
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Opportunity  to  Object 

No  later  than  July  31,  1993,  domestic 
interesttKi  parties,  as  defined  in 

^353.2(k)i3),  (4!.  (5),  and  (6)  of  the 
Department's  regulations,  may  obiert  to 
the  Department  s  Mtent  to  revoke  this 
anitdumpmg  duty  .^rder. 

Seven  copies  of  any  such  obieciions 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  .administration, 
International  Trade  Administration, 
room  8-0^9,  U  S,  Department  of 
Commerce.  Washington,  DC  20210 

If  interested  part.ies  do  not  r«qurt;t  an 
administrative  review  in  accordance 
with  the  Department  s  notice  of 
opportunity  to  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Def)artment's  intent  to  revoke  by  luly 
31.  1993.  we  shall  conclude  ihat  the' 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation 

This  notice  is  m  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  July  1.  1993 
RalAnd  L.  MacDonaid, 

Acting  Deputy  Assistant  Secretary  for 

Comphanct. 

(FR  Doc  93-16335  Filed  7-*-93,  8  45  an] 

MLUMO  COOC  XtO-OS-M 

[A-«22-a01] 

Solid  Ure«  From  B«larus  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration 'Import  Administration, 
Department  of  Commerce. 
ACTTOW:  Notice  of  Intent  to  Revoke 

Antidumping  Du'v  Order. 

SUMMAflY:  The  Department  of  Com.men  e 
is  notifying  the  puolic  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Belarus.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31.  1993. 
EFFECTIVE  DATE;  July  9,  1993 
F0«  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor.  Office 
of  Antidumping  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  telephone;  (202) 
482^114. 

StJPPtEMEKTARY  INFORMATION : 

Background 

On  July  14,  1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S  S  R.  (52  FR  26367), 
On  June  29, 1992,  the  order  was 


transferred  to  Belarus,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  fr:iin  the  L'S  S  R.  to  the 
Commonwealthi  of  Independent  States 
and  the  Baltic  States  (.57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
h  353,25(d)f4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order 

Opportunity  to  Object 

No  later  than  July  31,  1993,  domestic 
interested  parties,  as  defined  in 
S353.2(K)(3).  (4),(5),and(6)ofthe 
Department's  regulations,  may  object  to 
the  Dep,-irtment's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
Intemationai  Trade  Administration. 
room  EM399.  US  Department  of 
Commerce,  Washington,  IX  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  )uly  31,  1993,  or  domestic 
int'^rested  parties  do  not  object  to  the 
Departments  intent  to  revoke  by  July 
31. 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  July  1.1993. 
Roland  L.  MocOonald. 

Actir\g  Deputy  Assistant  Secretary  for 
Compliance. 

(FK  Doc  93-16316  Filed  7-S-93.  8  45  ami 
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[A-63  3-801] 

Solid  Urea  From  Georgia;  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
r>p'Trtment  of  Commerce. 
action:  Notice  of  Intent  to  Revoke 
.\ntidumping  Dutv  Order 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Georgia.  Domestic 


UMI 


interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31,  1993. 

EFFECTIVE  DATE:  July  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230,  telephone:  (202) 
482-mi4. 

SUPPLEMENTARY  INF0RMATK3N: 

Background 

On  July  14. 1987.  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29.  1992,  the  order  was 
transferred  to  Georgia,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  object 

No  later  than  July  31,  1993,  domestic 
interested  parties,  as  defined  in 
§353.2(k)(3),  (4),(5),and(6)ofthe 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  IX;  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  July  31,  1993,  or  domestic 
interested  parties  do  not  object  to  the 
Dppailment's  intent  to  revoke  by  July 
31,  1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR353.25(d){4)(i). 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9.  1993  /  Notices 


36941 


Dated:  July  1, 1993. 
Roland  L.  MacDooaJd, 

Acting  Deputy  Assntant  .Serretan'  /  ir 

Compliance 

IFR  Dec.  93-16337  F;i«d  7-&-9J,  8:4d  ajr.i 

MLUMQ  CX>Ot  X10-0»-M 

(Docket  No.  930635-3135) 

^4ew  Cooperative  Program  to  Establish 
and  Operate  "American  Business 
Centers"  in  the  Newly  Independent 
States  of  the  Former  Soviet  Union 

AGENCY:  Intere.^conai  Tra.io 
Administration,  Departmenf  ;.i 
Co  mm  en-e 
ACTKIN.  Notice. 

summary:  In  Title  III.  section  301  of  the 

Freedom  for  R'^ssia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1992 
(FREfDO.M  Support  Act),  Congress  calls 
for  the  establishment  of ' '.American 
Business  Centers",  hereafter  referred  to 
as  "Centers",  in  the  Newly  Independent 
States  of  the  former  Soviet  Union  (MIS). 
The  International  Trade  Administration 
(IT,\)  is  sohcitmg  competitive 
appucations  to  establish  and  operate  the 
Centers  for  approximately  a  thr'-e-yt^ar 
period. 

The  Centers  wil!  provide  a  brrad 
range  of  business  development  and 
facilitation  services  to  United  States 
companies  in  the  NIS.  Services 
provided  by  the  Centers  will  be 
desigiied  to  encourage  more  U  S   rirm^ 
to  explore  opportunities  for  trade  F.r.d 
investment  in  the  NiS  and  to  assist  U  .S 
firms  to  conduct  business  in  the  N'!S 
more  effectively.  Services  will  include 
as  appropriate:  Telecommunications; 
short-term  rental  of  office  space; 
facilities  and  .services  to  support 
business  meetings,  sem.inars,  and 
product  display  and  demonstration; 
secretarial  services,  photocopying; 
business  counselling  on  NIS  markets; 
matchmaking;  arranging  appointments 
with  NIS  business  contacts;  and 
translation  and  interpretation. 

The  Centers  also  will:  Gather  and 
prepare  commercial  information  {e.g. 
market  research,  trade  and  investment 
leads,  etc.)  for  broad  dissemination  to 
the  U.S.  business  community  through 
ITA  channels;  cooperate  with  ITA  to 
prom.ote  the  expansion  of  U.S.  trade  and 
investment  in  the  NIS;  cultivate  close 
-ontacts  with  local  NIS  firms  and  help 
them  develop  trade  and  investment  ties 
with  U  S.  firms;  and  serve  as  a  venue  for 
business-related  training  activities  for 
NIS  firmis  conducted  by  U.S. 
organizations. 

The  Centers  will  be  established  in 
various  locations  in  the  NIS  in  order  to 


enable  U.S.  firms  to  conduct  business  in 
the  substantially  decentraUzed  NIS 
economy.  The  Centers  supported  und*:-- 
the  terms  of  this  notice  wil!  h>p  icx'.at«-'.i 
:n  NIS  cities  or  regions  that  ;:()nst,tutr 
prornismg  ma,rltets  for  US,  exports  and 
investment  but  that  are  not  locations 
where  Centers  will  be  established  and 
operated  direftiv  by  ITA's  V  .S   * 
Foreign  Commercial  .Service  I'l  "S.^ir,'^' 
NIS  cities  m  which  USAFC-S-o;  f----''-.; 
Onters  will  be  located  are:  St. 
Petersburg  and  Vladivostok  (Russia); 
Kiev  S'Jkrr  in  '):  Almaty  (Kazakhstan); 
and  Tashxent  lUzt^ekistan). 

In  ITA's  view,  the  best  prospects  for 
location  of  Centers  supported  under  this 
notice  will  be  those  NIS  cities  in  which 
the  prospects  for  development  of  U.S. 
trade  and  investment  are  good  but  in 
which  business  services  to  support  such 
commercial  development  are  lacking  at 
present.  Examples  of  such  NIS  cities  in 
priority  or  it  r  include  (but  are  not 
limited  toj.  Tyumen  'Riis';ial.  Nizhni 
Novgorod  (Russia),  "i  -^artinburg 
(Russia),  Kazan  (Russia),  Minsk 
(Belarus),  Novosibirsk  (Russia), 
Volgograd  (Russia). 
DATES:  ITA  will  accept  only  those 
applications  which  are  received  no  later 
than  3pm  F  D  T  o",  August  23. 1993. 
ADDRESSES:  T    (^tain  a  copy  of  the 
8p;:iiCi:;*icin  k.:,  :  i'^ase  send  a  written 
request  with  a  self- addressed  mail  label 
to:  Ri:s';in-NIS  Program  Office,  U.S.  k 
For'  .en  C(  m.mercial  Service,  room 
1235.  HCHB.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Requests  for  application  kits  also  may 


ten'i 


i!  IVv 


■,.lXr 


0  202-482-2456.  Only  one 


iip;   ;  i  t    n  kit  will  be  provided  to  each 
organization  requesting  it,  but  the  kit 
may  be  reproduced  by  the  requester.  All 
forms  necessary  to  submit  an 
application  will  be  included  in  the 
application  kit. 

Completed  applications  should  be 
sent  to  the  Russia-NlS  Program  Office, 
U.S.  &  Foreign  Commercial  Service, 
room  1235.  HCHB,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
FOR  FURTHER  INF0RH4AT!0N  CONTACT: 
Applicants  wishing  further  information 
should  contact  Mr.  Barry  Friedman, 
Director,  Russia-NIS  Programs  Office, 
U.S.  &  Foreign  Commercial  Service,  U.S. 
Department  of  Commerce,  room  1235, 
HCHB,  Washington,  DC  20230, 
telephone  (202)  482-20^2  or  482-2179. 
supplemlNtary  .nformaT'ON:  Program 
.\u(honiy    ]     ■  program  to  establish  the 
Cunieri  vvsij  .i„lhorized  by  Section  301 
of  the  Freedom  Support  Act.  Pursuant  to 
section  632(b]  of  the  Foreign  Assistance 
Act  of  1961,  as  amended,  (the  "Act") 
funding  for  the  program  will  be 
provided  by  the  U.S.  Agency  for 


F*ur5ufi 


an 


.■eif)}: 
ftK,rf*e!T: 
,i  f. 


ient  il'S.MI)l 
'i.f  w.ili  USAID. 
aricifi-  assistance  and 
'■yAimv,'^'-  r  ';','^  ]'''"u.''::i)  under  the 

.':i   -    .  .- ;      section  635(b)  of 

the  Act 

Eligible  Cijuritne*;  The  following  NIS 
countnt's  fir*'  tiiKnjle  to  be  locations  of 
•v^^n     .r<  ■      :    rted  under  this  notice: 
Vi^•~<^fi.  Ko  .  >•  helarus,  Moldova, 
( *orgia,  Armema,  Kyrgyzstan, 
Uzbekistan,  Kazakhstan,  Tajikistan,  and 
Turkmenistan, 

Eligible  Applicants:  United  States 
citizens,  for-profit  firms,  non-profit 
organizations,  non-Federal  government 
agencies,  industry  and  trade 
associations,  and  educational 
institutions  are  eligible  to  apply.  An 
enterprise  which  includes  or  intends  to 
include  participation  of  host  country 
citizens  or  entities  will  be  considered  an 
eligible  applicant  so  long  as  the 
applicant  is  and  will  remain,  throughout 
the  award  period,  controlled  by  citizens 
or  entities  of  the  United  States. 

Funding  Guidelines:  Since  it  is 
anticipated  that  ITA  will  be  involved  in 
the  implementation  of  each  project  for 
which  an  award  is  made,  the  funding 
instrument  for  the  program  will  be  a 
cooperative  agreement. 

Each  cooperative  agreement  under 
this  program  will  not  exceed  $1,000,000 
regardless  of  the  duration  of  the  award. 
Funds  for  each  coop>erative  agreement 
will  be  dispersed  incrementally  over  the 
period  of  time  required  to  complete  the 
scope  of  work,  but  no  funds  will  be 
provided  beyond  three  years  from  the 
date  of  the  award.  Funding  beyond  the 
initial  increment  of  funds  will  be 
contingent  upon  satisfactory 
performance  of  the  recipient  and  at  the 
sole  discretion  of  ITA. 

The  total  amount  of  funds  available 
for  awards  under  this  notice  in  FY  1993 
is  $2  million.  It  is  anticipated  that  a 
minimum  of  two  cooperative 
agreements  will  be  awarded  to  eligible 
entities  for  the  program  in  1993  for 
Russia.  Subject  to  availabiUty  of 
funding,  the  Def>artment  intends  to 
make  available  an  additional  $5  million 
for  award  in  FY  1994.  It  is  anticipated 
that  a  minimum  of  five  cooperative 
agreements  will  be  awarded  to  ehgible 
entities  for  the  program  in  1994  for 
Russia  and  other  eligible  NIS  countries. 
Applications  not  selected  for  funding  in 
FY  1993  will  be  carried  over  and  be 
evaluated  for  possible  funding  in  FY 
1994  unless  the  applicant  requests 
otherwise. 

Eligible  entities  may  propose  the 
establishment  of  one  or  more  Centers. 
Applicants  must  submit  a  separate 
apphcation  for  each  proposed  Center. 
Each  Center  will  be  funded  through  a 
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separate  cooperative  agreement.  More 
than  one  cooperative  agreement  may  be 
awarded  to  a  single  eligible  entity  No 
more  than  one  Center  will  be  funded  in 
any  given  NIS  city.  ITA  reserves  the 
right  to  malce  awards  in  such  a  way  as 
to  ensure  an  appropriate  geographira! 
distribution  of  the  Centers  in  the  MS 

Applicants  must  supply  at  least  one 
fifth  ('/H)  of  total  project  costs,  with  the 
Federal  portion  of  total  proie<Tt  costs  to 
be  no  more  than  four  fifths  (v^)  A 
minimum  of  one  half  (^2)  of  the  support 
supplied  by  the  applicant  must  be  in  the 
l.iTm  of  cash.  The  remaining  portion  of 
the  applicant's  support  may  consist  of 
r^sh  or  in-kind  contributions  (goods  and 
services). 

Publication  of  this  notice  does  not 
constitute  an  obligation  by  the 
Department  of  C<:)mmerce  to  enter  into 
a  cooperative  agreement  with  any 
responding  entity 

Application  Requirements: 
Comipetitive  application  kits  will  be 
available  from  the  Depart.ment  of 
Commerce  beginning  [insert  date  three 
calendar  days  after  publication  in  the 
Federal  Register:   .\pplicants  must 
submit  a  signed  original  and  two  copies 
of  the  application  and  supporting 
materials.  It  is  anfjcipated  that  it  will 
take  ten  weeks  to  process  applications 
and  make  awards 

Evaluation  Criteria:  Consideration  for 
financial  assiitanre  under  the  program 
will  be  based  on  the  following 
evaluation  cntena 

(1)  Quality  of  Work  Plan.  Creativity 
and  innovation  displayed  by  the  work 
plan  while  at  the  same  time  being 
realistic, 

(2)  Qualifications  of  Applicant: 
Institutional,  personnel,  and  financial 
qudlifica Lions  of  the  applicant  to  carry 
out  the  work  plan, 

(3)  US  Small  Business  UtilityiThe 
degree  to  which  the  facilities  and 
services  of  the  Centers  will  be  accessible 
to  and  appropriate  for  US  small 
businesses.  Especially  important  will  be 
the  extent  to  which  the  fees  for  services 
are  affordable  for  small  US.  firms; 

(4)  Market  Potential  of  Loc  at  ions:  This 
addresses  both  the  prospects  for 
development  of  US  trade  and 
investment  in  an  MS  city  or  region  for 
which  a  Center  is  proposed,  as  well  as 
the  applicant's  demonstrated  familiarity 
with  the  market  conditions  in  the 
proposed  city  or  region, 

(5)  Project  Timetable:  The  ability  of 
the  applicant  to  complete  major  stages 
in  the  scope  of  work  quickly, 
particularly  bringing  a  Center  into  the 
fully-operational  stage; 

(6)  Self-SustamabUity:  The  likelihood 
that  •  proposed  Center  will  be  able  to 
continue  to  operate  on  a  self-sustaining 


basis  beyond  the  three-year  term  of  U.S. 

Cr<iv8mment  financial  assistance; 

C!  Cost-Effectiveness:  Reasonableness 
and  cost-effec;tivene8s  of  the  itemized 
budget  to  carry  out  the  work  plan; 

For  purposes  of  the  selection  process, 
the  above  cntena  will  be  weighted  as 
follows  cntenon  (1)  will  be  worth  a 
ma.ximum  of  40  (forty)  percent;  criterion 
(2)  will  be  worth  a  maximum  of  20 
(twenty)  percent;  rxitenon  (3)  will  be 
worth  a  maximum  of  15  (fifteen) 
percent;  criterion  (4J  will  be  worth  a 
maximum  of  10  (ten)  percent;  criteria  (S) 
through  (7)  will  be  worth  a  maximum  of 
5  (five)  percent  each. 

Selection  Procedure 

Each  application  will  be  evaluated  by 
one  or  more  review  panels  qualified  to 
evaluate  applications  submitted  imder 
the  program.  Applications  will  be 
evaluated  on  a  competitive  basis  in 
accordance  with  the  evaluation  criteria 
set  forth  above.  Awards  will  be  based  on 
highest  total  accumulated  score  and 
geographic  location. 

Notifications 

All  applicants  are  advised  of  the 
following: 

(1)  Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

(2)  If  applicants  incur  any  costs  prior 
to  an  awapd  being  made,  they  do  so 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  they  may  be  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  cover  pre-award  costs 

(3)  If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce. 

(4)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either 

a.  The  delinquent  account  is  paid  in 
full; 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made 

(5)  All  applicants  must  submit  a 
completed  Form  03-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  othnr  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying  ". 
Prospective  participants  (as  defined  at 


15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Persons  (as 
defined  at  15  CFR  part  28.  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  use.  1352.  "Limitation  on  the  use 
of  appropnated  funds  to  influence 
certain  Federal  contracting  and  financial 
transactions;"  the  lobbying  section  of 
the  certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater.  Any  applicant  that  has  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  aopendix  B, 

(6)  Recipients  snail  require 
applicantS'Tiidders  for  subgrants. 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  Fonn  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Dt'partm.ent  of  Commerce.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  of  Com.merce  in  accordance 
with  the  instructions  contained  in  the 
award  document, 

(7)  A  false  statement  on  the 
application  may  be  grounds  for  fines  or 
imprisonment  as  provided  in  18  U.S.C. 
1001  and  denial  or  termination  of 
Federal  funding, 

(8)  All  recipients  and  subrecipients 
are  subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards.  For-profit 
organizations  shall  be  subjed  to  0MB 
Circular  A-110  and  15  CFR  29a. 

(9)  All  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
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which  significantly  reflect  on  the 

apphcant'8  management  honesty  or 
financia]  integrity 

(10)  Recipients  are  suhjeri  '.o  the  F^,' 
America  Act  (4Q  L'SC  sec,  1517  as 
implemented  by  41  CFR  sec.  3n!-3.6), 

(11)  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  does  not  apply  to  ih:s 
program. 

Dated:Iuly  6, 1993. 
Barry  Friedman 

DiPfs-ior  US&FCS/Russia-NlS  Program 

Of  Up. 

IFR  Doc.  S3- id; 2 S  Filed  7-8-93;  8:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlts  for  Cerialn 
Cotton,  Wooi  and  Man-Made  Fiber 
Textile  Product*  Produced  or 
Manufactured  In  Taiwan 

;u;y6,  1993 

AGENCY:  Committee  for  the 

Impiementation  of  Textile  Agr^e-cents 

laTA), 

ACTION:  Issuing  a  directive  to  lh»- 
Commissioner  of  Customs  adjusting 
hmits- 

EFFEC7TVE  DATE:  July  13,  1993 

FOR  FURTHER  WFORMATTON  COtfTACT: 

Jennifer  Aldrich,  International  Trade 
Spe<:;iaiist.  Office  of  Textiles  and 
Apparel,  US,  Department  of  Commerce, 
(202)  482^212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  :  r 
call  (202)  927-6719.  For  informauon  on 
embargoes  and  quota  re-openint"^  (  iil 
(202)482-3715. 

SUPPt£MENTARY  (NFORMATtON: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amendRd;  section  204  of  the 
AgriculturBl  Act  of  19S6.  as  amended  (7 
L'-.SC,  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift 

A  descnption  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  .'57  FR  549~6 
published  on  November  23.  199^1  .'Mso 
see  57  FR  53885,  published  on 
November  13.  1992. 

The  letter  to  the  Commi.ssioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


of  the  provisions  of  the  biialyral 

agreement,  hmt  are  dpsi^in.-fj'  to  tvvsist 

onl;  in  the  ;rripien,en:a!.„:.  .,:" '  t^.-tain  of 

;'s  pn„)'Vis!'jr, 5 

K)ti  D  KavMi. 

(Ih.rr-  m  ,',"'MT,'-:;fff^  '':>t  :^ f" Implementation 

Cx)m,iii,jnBe  fi.tf  the  lmpi."in(-i)!»rir:iri  o!  Tufilt 
AKr«*^nipn!», 
July  6, 1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  act  cancel,  the  directive 
issued  to  you  on  November  6, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  l)egan  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  July  13, 1993,  you  are  directed 
to  amend  further  the  directive  dated 
November  6, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  bilateral  agreement,  effected  by 
exchange  of  notes  dated  August  21. 1990  and 
September  28,  lo<^: 


Category 


.Adi,..si6'j  rweU'e  '^'onth 


i|mit 


S<ibteveis  tn  GrouD 


22S'3-!7  326   

35,326  P  "8  SQua'e  ■"■'■* 

te^s 

3^;0.3C'  6C7   

1  6''^  ■ '4  .  KHj-  ,-  -;    ,,» 

» <  J,   -    r^   «   n  1      n   •■•    1  - 

'  ^h     -•'   n    »grams 

n'Hi    r«  '      fi'eqory 

^           '  ~    'B  t*~ar 

1  Jjh  ^  -1^  *■  k».)fa'n,s 

i,rwul  t>*  .r     a  Hj.    ,■ 

301,  a/'O  "^t  -«   c 

than  1,3»t     <    • 

gram<    s'          ^4?    • 

CaleiJ     »  h    " 

611  . .> 

2,856.721  squa'f  -* 

lers. 

6i::i'6i-i6iS/617  

17.865.709  t.3..a'e  r-^ 

ten. 

625;626/627/62a'629 

17.087,277  squi  6  -  » 

ws 

Wittiin  Group  1  sa>- 

groop: 

314         

26,179,286  square  me- 

Sut)teveis  i'"  G'Oup 

336         

1 1 3  853  oozen. 

338;339 

861 .506  dozen. 

340        ••••••*»•• 

1,161.797  dozen. 
1,523,982  dozen  of 

347  348  ,. 

wWch  not  more  than 

1,298,232  dozen 

shal  be  in  Cat- 

egones  347-W'34a- 

A" 

433  

13,928  X2Bn 

^■^>o   ••«••••••••«•••••••••••••• 

19,f.>52  CK'^^en, 

442   

38,936  ac-i0- 

C<i;eg<xy 

AdMted  twetve-month 
Mi' 

443  

47,354  numbers. 

444 

126,589  numbers. 

633/634/635  

1.602.180  dozen  of 

whJchnot  more  than 

959.317  dozen  shall 

t>e  InCategonea 

633/634  and  not 

mo'e  ^^Ji-  817,817 

dozer  v^  t)«  in 

Categofy  635. 

638/639  - 

6,215.074  dozen. 

O^W    •••••■«•■••••■•«••■••••■•■ 

947,576  dozen. 

W*»fc    ■•••«•••■•••••••••••»*••• 

803.635  dozen. 

o*»^    •••••»•••■•*•••••••••••«■• 

1,071.574  numbers. 

647/648  

5  085.241  dozen  of 

which  not  nxxe  than 

5,084,491  dozen 

shal  be  In  Cat- 

egories 647-W/648- 

W». 

659-S* ,... 

1,808,265  kilograms. 

Within  Group  II  sut>- 

jOroup: 

wO  1     •••••••••■••■••••■•«••»••• 

399.520  dozen. 

447/448  >„.. 

19,170  dozen. 

636  

347.894  dozen. 

651   

397,320  dozen. 

'  The    Umitb 
account    (or 
Decemi>er3i 

'Category 
6203.19.1020 
6203.22.3030 
6203.42  4?'^ 
6203.424045 
6203.49.3020 
6211.20.3010 
34»-W:  only 
6204.19.3030 
6204.29  4034 
6204.62  4^  1 ; 
6204.62.404C 
6204.62.4065 
6210.50  2&V 

6211.42  OC:-.:  . 
'Categ'-'^v 

6203.23  C'Oov 
6203.29.2035 
6203.43.4010 

6203.43  4C4,C 
6203.49,2,.>3v' 
6203.49.3030 
6211.20.3030 


'=/04 
»   .4 


9  40^ 
42  4005 

42  4025 
42  4^50 

4   « 


620322.3020. 
6203  42.4010, 
6203  42.4035, 
6203  42  4060. 
:  1520, 


' ..  -4  ' .  ^,    .  ««  i  4,,:,,:>,,, 

-  '  ^  4C5C  6204  62.4056, 

*  -*^  3  3010  6204  69.9010. 

SO  621120.6010. 

"  f-    '  0050 

-     A     oroy    HTS    numbers 

.      ^3  0070     6203292030, 

6203  43  2500.    f  '  3500, 

6203  43  4020     '  403^ 

^         -  -  .>01(  , 

i    ,f  -  -  -  ^060, 

40  1035  621120.1525, 

1-  -2*133  0030  Category 

-   -  5204  23.0040, 

'  -4        6204  29.2025. 

6204  63  3000, 

6204  63.3532, 

6204  69.2530. 

6204  69  2560, 

6210.50.1035, 

6211.43  0040 


►>3  200G 
t3  3530 
69  2510 
69.2540. 
69.9030, 
.20.6030, 


6204       -.   4       ;.>- 

6204  '„;.,-,;,■  ,. 

6204.63.3540  6204 
6204.6925X.  6204 
6204.69.3030.  6204 
6211.20.1555.  6211 
and  6217.90.0060. 

'Category  659-S 
6112.31.0010,  6112. 
6112.41.0020.  6112. 
6211.11.1010,  6211 
and  6211.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aSairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  5S3(aMl). 


:  only  HTS  numbers 
3100^0.  6112.41,0010, 
41.0030.  6112.41.0040, 
.11.1020,    6211.12.1010 
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Sincerely,  | 

Rita  D  Hayes. 

Chairman.  Corr.mttee  for  the  Irnplementatior 
of  Textile  Agreements 
[FR  Doc.  9J-16J26  Filed  :'-«-Q:i   8  4S  Ar. 
MUJNQ  COOe  lS10-OA-f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  Additions  to 

Procurement  List 

SUMMABY;  The  Committee  has  rwceived 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  9,  1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPt^MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)(2)  and  41  CFR  51-2  3  Its 
purpose  is  to  provide  interested  persnr  s 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities 

I  certify  that  the  following  action  will 
not  have  a  significant  impart  on  a 
substantial  number  of  small  entities 
The  major  factors  considertd  for  this 
certification  were 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  rsqui.'-ements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  havp 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  m 
authorizing  small  entities  to  furnish  the 


commodities  and  services  to  the 
Government 

4  There  are  no  knoum  regulatory 
aiterr.atives  which  would  accompUsh 
the  obiectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procxirement  List. 

Comments  on  this  certification  are 
invited.  Commenters  .should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procxirement  List  for  production  by  the 
nonprofit  agency  listed: 

Commodities 

Refill,  Ballpoint  Tape 

7510-01-357-6831 

7510-O1-357-6832 

7510-01-357-6833 

7510-01-357-6834 

7510-01-357-6835 

7510-01-357-6836 

Nonprofit  Agency:  Kansas  Qty  Association 
for  the  Blind.  Kansas  Gty,  Missouri. 
Tape,  Red 

7510-0O-NIB-0068 

7510-00-NIB-O069 

751O-00-NIB-O070 
(Requirements  for  the  Fleet  and  Industrial 
Supply  Center,  Bremerton,  W'A) 

Nonprofit  Agency:  Clncixmatl  Association 
for  the  Blind,  Cincinnati.  Ohio. 
Box,  Shipping 

8115-00-117-8249 

Nonprofit  Agency:  National  Center  for 
Employment  of  the  Disabled.  El  Paso,  Texas 

Services 

Janitorial/Custodial 
Basewide,  Homestead  Air  Force  Base, 
Florida 

Nonprofit  Agency:  Goodwill  Industries  of 
South  Florida.  Miami,  Florida. 
Janitorial/Custodial 

Illinois  Waterway  Visitor  Center,  Dee 
Bennett  Road,  Utica,  Illinois 

Nonprofit  Agency:  Gateway  Services,  Inc., 
Princeton,  IHinois. 

Beverly  L.  Milknua, 

Executive  Director. 

[FR  Doc.  93-16332  Filed  7-«-93;  8  45  am) 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  ,\re  Blind  or  Severely 

D.sabled 

ACTION:  Additions  to  Procurement  List 

SUMMARY;  This  action  adds  to  the 
Procurement  List  a  commodity  aiid  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  hsve  other  severe  disabilities. 


EFFECTIVE  DATE:  August  9,  1993. 

ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  April 
30  and  May  21.  1993,  the  Committee  for 
Purchase  from  People  Who  Are  Blind  or 
Severely  Disabled  published  notices  (58 
FR  26125  and  29569)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  service,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  service  listed  below  are 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  conUactors 
for  the  commodity  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  ttie 
commodity  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 

alternatives  which  would  accomphsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  service  are  hereby 
added  to  the  Procurement  List; 

Commodity 

Side  Rack,  Vehicle 
2510-00-571-6968 

Service 

lanitorial/Custodial 
Social  Security  Administration  Building. 
612  N  Church  Street,  Rockford.  Illinois. 

This  action  does  not  a^ect  contracts 
awarded  prior  to  the  effective  date  of 


UMI 


Federal  Register  /  Vol.  58,  No.  130  /  Friday.  luly  9.  1993 


.t-uces 


36945 


this  addition  or  options  exercised  under 

those  contract.s, 

Beverly  L.  Milknan, 

Executive  Director. 

[FR  D'.v  93-16333  Filed  7-a-93;  845  ami 


COMMISSION  ON  NATIONAL  AND 

coMMUNnnr  service 

Ccmmunity  Service — Defense 
Conversion  As&islance  Program 

agency;  Commission  on  National  and 

Community  Service. 

ACTKW:  Notice  of  evgi  lability  of  funds. 

SUMMARY:  The  Ccmmission  rn  National 
aiid  Community  Service  (the 
Com.mission]  hereby  announc<«  !;if^ 
availability  of  approximately  $10 
million  t"  state  and  local  goveminent.s. 
the  District  of  Columbia,  Indian  Tribes, 
the  Commonwealths  (Puerto  Rico  and 
the  Nortliem  Mariana  Islands!,  the 
Territories  (Virgin  Islands,  Guam 
American  Samoa,  and  Palau), 
institutions  of  higher  education,  and 
public  or  pnvate  nonprofit 
organizations,  to  fund  programs  that 
will  recruit  participants  from  and  serve 
residents  of  areas  impacted  by  bhe 
Department  of  Defense  (DoD)  cutbacks 
affecting  both  military  bases  and 
industry.  The  intent  of  these  funds  is  to 
create  and/or  expand  service  activities 
which  can  address,  in  a  visible  and 
measurable  way,  the  compelling  human. 
educational,  environmental,  and  public 
safety  needs  cre-ated  by  military 
cutbacks  in  areas  of  defense  dowmsizmg 
Although  the  organizations  to  be  funded 
must  be  existing  ones,  with  a  proven 
track  record  in  commiunity  service,  the 
proposed  activities  may  be  newly 
designed  or  expanded  to  meet  the  aims 
of  this  project. 

The  Commission  will  make  g.-an!s  on 
a  competitive  basis.  The  funds  are 
provided  under  the  authority  of  the 
National  and  Community  Service  Ad  of 
1990  as  amended  (42  U.S  C.  12.501  et 
seq).  Funding  levels  will  depend  en  the 
size  and  scope  of  the  proposed  service 
activities;  however,  the  Commission 
expects  to  award  from  five  to  eight 
grants.  Funding  for  this  program  is 
made  possible  because  of  a  one-time 
Congressional  appropriation  Programs 
selected  for  funding  may  be  eligil/u;  for 
future  funding  under  the  National 
Service  Trust  Act  of  1993  if  it  is 
enacted.  This  Notice  contain<; 
information  on;  eligible  appii;  ants. 
program  guidelines,  applicjition 
requirements,  and  review  criteria 
DATES:  All  grant  applications  under  ihis 
program  must  be  received  by  the 


Commission  by  6  p  m,  E.astem  Daylight 
Savings  Time,  August  30, 1993. 
Facsimiles  will  not  be  accepted. 
ADDRESSES,  .\pplications  should  be 
submitted  to  the  Commission  on 
National  and  Community  Service,  529 
14th  Street,  Suite  452,  Washington,  DC 
20045. 
FOR  FURTHER  INFOHMATlO^i  CONTACT: 

Clara  Shin  at  the  Commission  on 
National  and  Community  Service,  (202) 
724-0600.  529  14th  Street.  NW.,  suite 

452  VVa^h:r,?lon,  DC2'jO-;'=' 
SUPPLEMENTARY  INFORMATtON:  Please  call 
or  V  -;te  t.^e  Commission  to  request  an 
sppi  cation  packet  with  the  appropriate 
fiirnis.  Technical  assistance  for 
applicants  will  be  provided  by  means  of 
telephone  conferences  Pleas'*  call  the 
Cximmission  to  make  .an  appointment 
for  technical  assistarit  h  ■■•l.jphone 
conferences  or  if  yoij  have  further 
quest! 0,-is  Additionally,  applicants 
should  refer  to  the  National  and 
Community  Service  Act  of  1990  for 
descriptive  information  about  the 
Cf)mmission's  existing  program  types. 

The  primary  emphases  of  this 
program  are  to: 

(1)  Fund  high  quality  service 
activities  that  target  needs  specifically 
resulting  from  the  defense  downsizing 
process  and  can  make  a  measurable 
impact  in  areas  affected  by  military 
cutbacks  and 

(2)  Enable  program  participants, 
particularly  military  and  civilian 
personnel  affected  by  military  cutbacks 
and  residents  of  areas  affected  by 
defense  downsizing,  to  make  a 
sustained  rommitment  to  national  and 
community  service 

I.  Eligible  Applicants 

States  and  local  governments,  Indian 
TnlH^s,  the  Distnct  of  Columbia,  the 
Qjmmonwealths  (Puerto  Rico  and  the 
Northern  Mariana  Islands),  the 
Territories  (Virgin  Islands,  Guam, 
American  Samoa,  and  Palau), 
institutions  of  higher  education,  and 
public  or  private  nonprofit 
organizations,  operating  existing 
nonresidential  community  service 
proj^rams  are  eligible  to  apply  for  these 
funds 

II.  Program  Guidelines 
J   Pragram  Description 

(A)  The  Commission  shall  fund 
activities  that  can  make  a  measurable 
impact  in  areas  affected  by  the  defense 
conversion  process,  particularly  those 
activities  which  address  human, 
educational,  environmental,  and  public 
safety  needs 

fB)' Proposals  must  be  for  operational 
program.s  but  they  may  include  both 


planning  and  implementation 
components,  for  instance,  a  planning 
period  to  design  and/or  expand  the 
service  activities  to  be  implemented 
maybe  included. 

(C)  In  general,  the  Commission  is  not 
stipulating  any  specific  program  types. 
ProQ^m  examples  might  include: 

(1)  A  full-time  youth  corps  program, 
such  as  a  conservation  corps  or  youth 
service  corps,  that  performs  service 
projects  with  visible  benefits  to  an  area, 
including  natural  resources,  urban 
renovation,  or  human  service  projects. 
Such  programs  might  involve  organized 
teams  or  crews  of  young  people  in  such 
activities  as  conservation  of  wildlife 
habitats  and  rangelands,  rehabilitation 
or  improvement  of  public  facihties,  and 
assisting  in  daycare  centers.  Displaced 
military  personnel  might  fujiction  as 
team  leaders  or  trainers  to  provide 
highly  structured  and  adult-supervised 
work  experience,  life  skills,  education, 
career  guidance  and  counseling, 
employment  training,  and  support 
services; 

(2)  A  professional  corps  program  that 
recruits  and  places  qualified 
participants  (e.g.,  military  and  civilian 
personnel  affected  by  military  cutbacks) 
in  individual  or  team-based  placements 
in  positions  such  as  teachers, 
recreational  sports  team  coaches,  police 
officers,  and  health  care  staff. 
Participants  could  also  participate  in 
regular  group  activities  such  as 
leadership  development  training,  team- 
building,  and  designing  and 
implementing  special  service  projects. 
Program  participants  would  receive  in- 
service  stipends  and  post-service 
education  and  training  benefits. 
However,  as  is  the  case  with  all 
programs  funded  by  the  Commission, 
program  participants  cannot  displace 
paid  employees; 

(3)  An  institution  of  higher  education 
in  partnership  with  a  vocational- 
technical  school  to  administer  a  skills 
training  or  retraining  program  for 
displaced  military  and  civilian 
personnel.  During  such  training, 
participants  might  be  placed  with 
sponsoring  organizations  to  develop  and 
perform  the  learned  skills  or  participate 
in  activities  related  to  the  civilian  reuse 
of  military  installations  such  as 
converting  available  buildings,  land 
areas,  transportation  systems,  and  any 
unique  physical  conditions  for 
nonproHt  institutions'  or  community 
agencies'  use; 

(4)  Programs  that  involve  area  K-12 
school-age  youth,  displaced  military 
and  civilian  personnel,  and  senior 
citizens  in  such  activities  as  building 
bike  paths  on  former  military 
installation  sites,  planting  vegetation, 
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li'f r^fiy  train. r.i^.  1^'aderjhip 
dev'-i..;.  tneiit  L'Hining  tutoring  and 
se"^  ri;.  as  mertnrs.  Such  programs 
shoi. :d  develop  servic-iefirr.in^ 
ciLTTiCula  with  age-appropr;dte  inariing 
components,  for  the  K-12  s.  ho  '  Sjjed 
yo'j'h  Prr.f"^'  :>  T.'ght  engage  service- 
lea.-iirg  expv  ts  and  other  participants 
car  -"ble  of  providing  spedalizad 
tr^iiamg  to  a&;^ist  in  designing  program 
ar*;viii88;  and 

;=^'  \  <!.fi7\--'.',?  prf^^r^.n  that  Involves 
q^a.  ~-Hd  mil.'-irv-  i  r  c.viuan  personnel. 
affe-i.Bd  by  miiitdr/  cjtbacLs.  training 
area  residents  in  specialized  skill  areas 
During  Lraiiiiii;;,  p<irn-:ipf,!;ri>'  a>.a 
rpsidwnts  might  be  placed  as  appryr.'i  ds 
in  local  organizations  to  provide 
necessary  services  as  \*el]  as  to  engage 
in  further  skill  development. 

(D)  As  stipulated  in  Section  10si4  of 
the  Defense  Reauthorization  Act  [P  L. 
102-434),  the  Commission  shall  g;v9 
speaal  consideration  to  prograiTis 

(1)  Located  in  communities  whtTw 
facilities  of  m!htar\'  installation.^  have 
been  closed, 

(2)  That  employ  retired,  inacliv  t>  or 
discharged  military  personnel, 

(3)  That  involve  mihtary  pers.);.ii^i 
participating  in  volunteer  services, 

(4)  Taat  test  whuther  a  nonresidential, 
community-based,  youth  sar.ice  corps 
can  engender  in  young  men  and  women 
a  commitment  to  civic  responsibility 
and  involvement  in  their  communities; 

(5)  That  the  test  whether  suJi 
nonresidential  corps  permit  young 
people  who  have  received  militarv- 
based  training  to  use  their  skills  ar.d 
knowledge  to  improve  their 
communities,  and 

(6)  That  test  whether  relL-^d. 
disch.arged.  or  inactive  me.mbers  and 
former  members  of  the  Armed  Forces 
can  play  a  meaningful  role  in  service 
learning  by  acting  as  mentors,  teachers, 
counselors  and  role  models. 

(E)  While  geographic  distribution  will 
be  considered,  the  Commission  will  give 
preference  to  service  activities  that  can 
make  a  me<;surable  impact  in  areas  most 
severely  affected  by  the  defense 
transition  process. 

(F)  The  Commission  will  also  give 
preference  to  proposals  that  evidence  a 
partnership  between  States  and  a 
private  or  public  nonprofit  organization. 

(G)  Proposals  may  be  for  a  period  of 
up  to  two  years  and  not  less  than  nine 
months. 

2.  Program  Requirements 

(A]  Applicants  shall 

(1)  Soiiat  broad-based  and  local  input 
in  a  bi-partisan  or  non-partisan  manner 
to  identify  the  compelling  human, 
educational,  environmental,  and  public 
safety  needs  created  by  the  defense 


conversion  process.  Applicants  might 
assign  this  function  to  an  existing 
committee  or  establish  an  advisory 
board  including,  but  not  limited  to. 
military  and  civilian  persomiel  affected 
by  military  cutbadcs,  area  residents. 
service  program  practitioners,  young 
people,  schools,  economic  development 
exfwrts.  and  other  appropriate  parties 
Such  advisory  bodies  shall  attempt  to 
involve  individuals  from  diverse 
backgrounds,  that  reflect  the  area  to  bn' 
served,  including  diversity  of  gender, 
race,  ethnicity,  socioeconomic  status, 
age.  and  physical  ability; 

(2)  Designate  a  service  coordinator  for 
the  program; 

(3j  Design  or  expand  service  activities 
that  address  the  unmet  human, 
educational,  environmental,  and  public 
safety  needs  specifically  resulting  from 
defense  conversion  in  an  area  affwied 
by  military  cutbacks  and  that  can  make 
a  measurable  impact; 

(4)  Develop  measurable  proi?ram  goals 
and  objectives  for  service  aaivities, 

(5)  Provide  a  training  component  fur 
participants  and  staff  which  may 
include  leadership  development,  team 
building,  administrative  and 
organizational  development,  instilling 
the  ethic  of  service  in  participants, 
specialized  training  in  the  ser\-ice(s]  the 
participant  will  perform,  and 
community  organizing  skills 
development; 

(6)  Ensure  that  a  service-learning 
component  is  an  integral  part  of  the 
service  experience,  including  refiwction 
on  services  performed; 

(7)  Participate  in  the  Commission's 
evaluation  efforts; 

(8)  Ensure  that  participants  do  not 
drop  out  of  school  for  the  purpose  of 
participating  in  the  service  activities; 
and 

(9)  Provide  reasonable 
accommodation  for  individuals  with 
disabilities. 

(B)  The  Federal  share  of  the  cost  of 
activities  for  which  a  grant  is  made  shall 
not  exceed  75%  of  the  total  cost  of  such 
activities:  the  remaining  funds  may  be 
provided  in  cash  or  in  kind 
contributions, 

(C)  Up  to  5%  of  the  Commission 
funds  may  be  expended  on 
administrative  expenses. 

(D)  Applicants  must  comply  with  all 
applicable  0MB  circulars  and  Federal 
laws,  including  the  supplementation, 
nonduplication,  end  nondisplacement 
provisions  set  forth  in  45  CFR  2506.2. 

(E)  Programs  may  not  be  administered 
by  any: 

(1)  Business  organized  for  profit; 

(2)  Labor  union; 

(3)  Partisan  political  organization;  or 

(4)  Organization  engaged  in  religious 
activities,  unless  such  activities  are 


unrelated  to  religious  insti-uction, 
worship  services,  or  any  form  of 
proselytization 

(F)  the  following  rules  shall  apply  to 
partir:par.ts' 

\^]  Participants  shall  be  citizens  or 
nationals  ct  the  l.'nite-d  States  or  lawful 
permanent  n^-sidents  aliens  of  the 
United  St.Ttes, 

I2j  Programs  shall  b^  respon.sible  for 
sitlecting  partic;ipents.  Preference  for 
pai^iiipation  shall  be  given  'o  miUtary 
pird  r-vilian  personnel  affefled  by 
mii't  w  nitbacks,  their  fam.ily  members, 
and  residents  of  the  affected  area. 
MTeover,  programs  shali  attempt  to 
involve  individuals  from  divarse 
backgrounds,  that  reflect  the  area  to  he 
served,  including  diversity  of  gender, 
race,  ethnicity,  socioeconomic  status, 
age,  and  physical  ability,  who  will  serve 
together,  and 

(3)  In  general,  individuals  of  .'ill  ages 
may  participate  in  the  service  activities. 
However  hill-time  participants  in  ypar- 
round  programs  must  be  17  years  of  age 
or  older, 

J  Stipends  and  Post-Service  Benefits 

(A)  Programs  may  offer  in-service 
stipends  and  post-service  benefits  to 
participants  17  years  of  age  and  older. 
In-senice  stipends  may  also  be 
provided  to  individuals  14  years  of  age 
and  older  participating  in  full-time 
service  activities  during  academic 
.school  year  breaks.  Post-service  benefits 
may  only  be  u.sed  for  education  or 
training  purposes. 

(B)  Altnough  programs  may  provide 
additional  amounts  from  other  sources, 
the  Federal  contribution  to  in-service 
stipends  and  post-service  benefits  are 
sub;tfct  to  the  following  limitations: 

(1)  Full-time  service,  defined  for  the 
purposes  of  this  program,  as  not  less 
than  1700  hours  over  nine  months  to 
one  year; 

(a)  In  service  stipends  shall  not 
exceed  100  percent  of  the  poverty  line 
for  3  family  of  two  (as  denned  in  42 
U.S  C.  section  9902(2));  and 

(b)  Post-service  benefits  shall  not 
exceed  $100  per  week  of  service  or 
55,000  per  year  of  service,  whichever  is 
less. 

(2)  Part-time  service,  defined  for  the 
purposes  of  this  program  to  be  not  more 
than  850  hours  over  nine  months  to  one 
year; 

(a)  In  service  stipends  shall  not 
exceed  an  amount  equal  to  a  share  of 
such  stipends  offered  to  a  full-time 
participant  under  paragraph  (l)(a) 
above,  that  has  been  prorated  according 
to  the  number  of  hours  such  part-time 
participant  serves  in  the  program;  and 

fb)  Post-service  benefits  shall  not 
exceed  an  amount  equal  to  a  share  of 
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such  post-service  benefit  offered  to  a 
full-time  participant  under  paragraph 
(l)(b)  above,  that  has  been  prorated 
according  to  the  number  of  hours 
worked  per  week  of  s«r\ice  or  $2fK)0  per 
years  of  service,  whichever  is  less 
(C)  A  program  participant  who 
receives  an  in-service  stipend  and A>r  a 
post-service  benefit  shall  not  be 
considered  a  Federal  employee  and 
shall  not  be  subject  to  the  provisions  of 
law  relating  to  Federal  employment 

n.  Application  Requirements 

Proposals  must  provide  \i\e  requested 
information  and  contain  the  following 
sections,  Failure  to  do  so  shall  result  in 
the  disqiialification  of  the  proposal. 
Please  Qi!  Or  Wnte  The  Commission 
To  Request  An  Application  Packet  With 
The  Appropriate  Forms  Proposals  shall 
not  exceed  20  pages,  one-sided  and 
double-spaced,  and  inclusive  of  ail 
requested  information.  In  general,  the 
following  information  will  be  requested: 

(A)  Title  page. 

(B)  Program  narrative. 

(1)  Area  needs: 

(a)  Provide  a  map  with  clear 
delineations  of  the  military  base  site 
and,'or  industry  site  undergoing  defense 
conversion  and  the  area  to  be  served, 

(b)  Describe  the  neetis  assessment 
process,  including  such  information  as 
the  participants  involved  in  the  design 
and  implementation  of  the  assessment, 
and  outreach  efforts, 

(c)  Provide  the  dales  of  the  defeiiS'- 
conversion  Droress. 

(d)  Describe,  in  a  qualitative  and 
quantitative  manner,  the  needs  of  the 
area  to  be  served  and  how  they  are  a 
result  of  the  defense  conversion  process. 
In  particular,  provide  a  total  economic 
picture  of  the  area  to  be  served  and  how 
the  defense  conversion  pro<::ess  has 
affeded  it  Information  should  in'.uide, 
but  is  not  limited  to 

(i)  Percentage  of  local  )obs  attnhutable 
to  defense  spending  m  the  area  to  be 
served, 

(ii)  DoD  related  percentage  of 
unemployment  in  the  area, 

(iu)  DoD  related  number  of  job  losses 
in  the  area, 

(iv)  Population  of  area  end  the  Dn'J 
related  percentage  of  individuals 
moving  out  of  the  area, 

(v)  Local  and  State  unemployment 
rates  compared  to  the  national  rate,  and 

(vi)  Projected  short-term  and  long- 
terra  effects  of  the  defense  conversion 
on  unemployment 

(2)  Program  gooliij  Provide  a  mission 
statement  and  describe  the  long  term 
goals  of  the  program. 

(3)  Program  ohjectives  (a)  Describe 
the  proposed  service  activities  in  a  clear 
and  detailed  manner,  and  how  they 
relate  directly  to  the  identified  needs, 


(h)  Describe,  in  a  qualitative  and 
quantitative  manner,  the  measurable 
objectives  of  the  program  and  the 
projected  quantifiable  outcomes  or 
impacts, 

tc!  De&(.:nb6  any  training,  service 
learning,  participant  development,  and 
or  evaluation  pn>gram  components;  and 

(dj  Provide  a  timehne  for  program  _ 
activities,  including  the  neni,; 
assessment  process 

14)  Program  partiapnnts  (a)  Describe 
how  partaci pants  will  be  recruited  and 
the  selection  criteria  used  to  choose 
them, 

fb]  Provide  the  propo-^ed  r,;in;i '-»<.••  uf 
stipended  participants,  par!.if,ip&::ts 
receiving  post-service  benefits,  and  non- 
stipended  participants; 

(c)  Provide  the  number  of  military  and 
civilian  personnel  affected  by  military 
cutbacks  participfltmR  m  the  program 
and  desc:nt>e  tnei:  rcif-s  nni 

(d)  Des<:.nbe  the  p:;x'.bdurt  lur 
organizing  and  supervising  participants. 

('5  Discuss  whether progmms  will: 

fa)  Provide  career  and  education 
guidance  and  counseling  to  participants 
using  in  service  training,  counseling 
with  respect  to  additional  study,  job 
skills  training  or  employment, 
retraining,  and  job  placement  assistance 
where  appropriate; 

fb)  Ensure  that  participants  who  are 
not  high  school  graduates  participate  in 
an  educational  curriculum  to  earn  a 
high  school  diploma  or  the  equivalent  of 
such  diploma. 

(c)  Seek  academic  credit,  from 
appropriate  state  or  local  officials,  for 
participants  performing  service 
activities. 

(d)  Develop  plans  to  prepare 
participants  for  future  community 
serv  ice  leadership  activities  when  their 
participation  in  the  program  is  over; 

(e)  Develop  a  plan  for  an  independent 
evaluation  of  the  program; 

(f)  Include  volunteers  in  service 
activities,  provide  for  incidental  costs 
due  to  such  involvement  of  volunteers, 
including  transportation,  supplies, 
recruiting,  tj-aining,  and  supervision; 

(g)  Provide  health  insurance  to  full- 
time  participants  who  do  not  otherwise 
iiave  access  to  it;  and 

fh]  Provide  child-care  for  those 
participants  with  young  children. 

I6!  Such  other  information  as  the 
Commission  shall  require. 

(C,  Institutional  and  personnel 
information. 

(1)  .^.dm.inistenng  organization: 
describe  and  provide  evidence  of  the 
organization  s  past  experience  in  and 
track  record  of  administering 
community  service  programs  as  well  as 
the  organization's  present  activities. 
Additionally,  discuss  the  organization's 


ii;  St  i •  Lj  t : : i n ft  1  capacity  to  manage  the 
pr'':'i.!St"-  -rcikjram  us  well  as  to  manage 
a  Feoerai  grant;  and 

(2)  Leadership  and  management: 
describe  the  experience  and  major 
accomplishments  of  the  staff. 
Apphcants  are  encouraged  to  include 
resumes,  however,  keep  in  mind  that 
the  2CK>aee  limit  includes  resumes. 

(D)  Budget  form  and  narrative. 

fE1  AftRuranc*  and  certification  forms. 

I\'.  St-kH/tion  Cnlenii 

(A)  Special  consideration  shall  be 
given  J  rf  »-n  ns  that: 

(1)  Are  icx^ated  in  communities  where 
facilities  of  military  installation  have 
been  closed; 

(2)  Employ  retired,  inactive,  or 
discharged  military  personnel; 

(3)  Involve  miUtaiy  personnel 
partidpatinB  in  volunteer  services; 

(4)  Test  wnether  a  nonresidential, 
community-based,  youth  service  corps 
can  engender  in  young  men  and  women 
a  commitment  to  civic  responsibility 
and  involvement  in  their  communities; 

(5)  Test  whether  such  nonresidential 
corps  permit  young  people  who  have 
received  military-based  training  to  use 
their  skills  and  knowledge  to  improve 
their  communities:  and 

(6)  Test  whether  retired,  discharged, 
or  inactive  members  and  former 
members  of  the  Armed  Forces  can  play 
a  meaningful  role  in  service  learning  by 
acting  as  mentors,  teachers,  counselors 
and  role  models. 

(B)  Preference  shall  be  given  to 
proposals  that  evidence  a  partnership 
between  States  and  a  private  or  public 
noriprofit  organization. 

(C)  The  Commission  shall  also 
consider: 

(1)  Quality  60% 

(a)  20%.  Needs  of  the  area  to  be 
served  are  compelling,  and  are  clearly 
delineated  in  a  quahtative  and 
quantitative  manner;  information  that 
shall  be  considered  includes: 

(i)  Percentage  of  local  jobs  attributable 
to  defense  spending  in  the  area  to  be 
served; 

(ii)  E)oD-related  {>ercentage  of 
unempiovment  in  the  area; 

(iii)  Dob- related  number  of  job  losses 
in  the  area; 

(iv)  DoD-related  percentage  of 
individuals  moving  out  of  the  area; 

(v)  The  area  unemployment  rate 
compared  to  the  State  and  national 
unemployment  rates;  and 

(vi)  The  projected  short-term  and 
long-term  effects  of  the  defense 
conversion  on  unemployment  in  the 
area. 

(b)  20%.  Program: 

(i)  The  applicant's  process  for 
identifying  an  area  affected  by  military 
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c'j'vilLs  and  [he  neads  assessment 
prtxess  involved  broad-based 
rcmmoiiitv  input 

(li)  AppOcai/  cl-^arly  deL;>';i"  ■-. 

';:     Pr-'gnni  ;;ff<r-rs  vgiM^bi-?  services 
whi  ±  iddress  the  identified  human, 
educational,  environmental,  and  public 
sefety  needs  in  the  area  afiiected  by 
military  cutb-iks 

(iv)  Appli.:ant  Ciearly  delineates 
pogram  objectives  and  proposes 
specific  and  concrete  plans  for 
achieving  its  stated  objectives. 

(v)  Applicant  specifies  the  measurable 
objectives,  qualitative  and  quantitative, 
of  the  program  and  the  projected 
quantifiable  outcomes.  Moreover,  the 
proposed  measurable  impact  will  be 
significant  in  addressing  the  identified 
needs  of  the  area  to  be  served. 

(vi)  Applicarit  can  achieve  the 
projected  measurable  impacts  in  the 
area  to  be  served  with  the  proposed 
sendee  activities; 

(vii)  Program  timeline  is  reasonable; 

(viii)  Number  of  civilian  and  military 
personnel  afiected  by  military  cutbacks 
serving  as  program  participants; 

(ix)  Program  involves  civilian  and 
military  personnel  affected  by  military 
cutbacks  and  area  residents,  particularly 
youth,  in  the  design  and 
implementation  of  the  service/planning 
activities; 

(x)  For  school-based  programs, 
students  are  actively  involved  in  the 
design  and  implementation  of  service 
activities; 

(xi)  Program  involves  individuals  who 
will  serve  together  from  diverse 
backgrounds,  that  reflect  the  area  to  be 
served,  including  diversity  of  gender, 
race,  ethnicity,  socioeconomic  status, 
age,  and  physical  ability;  and 

(c)  20%.  institutional  and  personnel 
information: 

(i)  The  administaring  organization  has 
a  proven  track  record  in  community 
service; 

(li)  The  proposed  local  organization 
possesses  the  institutional  capacity  to 
manage  the  program  as  well  as  to 
manage  a  Federal  grant;  and 

(ill)  The  leadership  and  management 
has  the  experience  to  manage  the 
program. 

(21  Sustalnability  15% 

(cl  Frosr-i.T,  l:as  u:'!va  a;;:!  broad- 

ib;  rroi-^:n  is  ir^tt'^fat.  d  ^dth  other 
exist.;  g  program  ar.d  co;":!."". unity 
resourc'js, 

(c)  Program  has  obtdiritKi  finaxicial 
reso'jrces  aside  from  Corr:r.iss:o;i  fuiids 
and 

(dj  There  is  evidence  that  the  pnagrarr; 
can  obtain  the  financial  resources 


necessary  to  conunue  tliR  prograra 
beyond  the  term  of  the  Commission 
grant. 

(3)  Cost-effectiveness  J 5% 

(a)  Budget  request  relative  to  the 
perceived  impact  of  activities  is 
reasonable; 

(i)  Reasonableness  of  participant 
support  costs,  and 

(ii)  Reasonableness  of  staff  support 
costs 

(b)  Funds  are  strategically  allocated  to 
achieve  the  greatest  impact 

(4)  Innovation  5% 

(a)  Program  is  innovative  in 
developing  and  implementing  such 
program  cor.'ponents  as  the  needs 
assessment,  recruiting  and  training 
participants,  and  service  activities;  and 

(b)  Program  uses  military  resources 
creatively. 

(5)  Replicability  5% 

(a)  Program  is  high  quality  and  can 
serve  as  an  effective  model  to  be 
replicated  elsewhere;  and 

(b)  Program  is  high  quality  and  should 
serve  as  an  effective  model  to  be 
replicated  elsewhere. 

Terry  RmmU. 

General  Counsel. 

IFR  Doc  93-16306  Filed  7-ft-B3;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Fotm 

Intent  To  Prepart  Environmental 
Impact  Statemeirt  for  the 
Improvements  to  Military  Operations 
Areas  in  Aiaska 

The  United  States  Air  Force  is 
announcing  their  intent  to  prepare  an 
Environmental  Impact  statement  (EIS)  to 
analyze  proposed  modifications  and 
creation  of  new  Special  Use  Airspace 
(SUA)  in  the  state  of  Alaska. 

The  proposed  action  under 
consideration  would  modify  the  existing 
military  airspace  structure  and  convert 
existing  temporary  SUA  to  permanent 
SUA.  Supersonic  aircraft  operations  are 
proposed  in  certain  parcels  of  special 
use  airspace.  These  actions  are  in 
support  of  the  Pacific  Air  Forces.  The 
proposed  actions  are  needed  to  provide 
a  near-realistic  air  combat  training 
environment  in  the  Alaskan  theater.  The 
proposed  air  combat  training  areas  will 
supper  "s  T  flying  exerases;  joint 
trainiru   ,:  'roduction  of  new  and/or 
i!:,prov'*d  weapon  systems  and  aircraft, 
'.r.ar  .;es  in  a.r  '-ombat  tactics:  composite 
dir  w\[\g  Lrairang,  and  routine  operations 


for  pnisent  and  future  Alasltan  tlieater 
nettds  into  the  next  rentun,-  Tlio 
prcpos*?d  action  will  meet  the  m.rn-asKJ 
dciaiaiid  for  all  aspe<  ts  of  air  coriiU:.! 
training  such  as  air-to-air  intercept,  air 
escort,  tactical  air-to-surface  attack,  air 
refueling,  electronic  combat,  aerial 
resupply,  and  search  and  rescue 
training.  To  provide  adequate  airspace, 
it  is  anticipated  that  the  MOAs  will 
extend  from  100  feet  above  ground  level 
to  18.000  feet  mean  sea  level  and  that 
each  MOA  will  range  in  size  with  the 
largest  complex  extending  fhjm  200-300 
nautical  miles  long  and  80-120  nautical 
miles  wide. 

The  EIS  will  address  potential 
impacts  of  the  proposed  action  and 
alternatives,  including  the  no  action 
alternative,  on  airspace,  physical, 
natural,  and  human  environments  of  the 
affected  geographic  areas  as  well  as  the 
potential  cumulative  impacts  on  the 
environment  and  human  resources  of  all 
USAF  actions  (past,  present,  and 
foreseeable  future)  in  the  State  of 
Alaska.  Scoping  meetings  will  be  held 
to  identify  issues  and  concerns  related 
to  the  proposed  actions.  Scoping 
meeting  sites  and  times  will  be 
published  in  local  and  regional 
newspapers. 

For  further  information  concerning 
this  preparation  of  the  EIS  for  the  Alaska 
Military  Operations  Areas  proposal,  or 
to  provide  written  comment,  contact:  Lt. 
Col.  Jimmy  L  Harris,  11  AF/DOO,  5800 
G  Street,  Ste.  102.  Elmendorf  AFB. 
Alaska  99506-2130. 
Pauy  ].  Conner, 

Air  Force  Federal  Registar  Liaison  Officer. 
IFR  Doc  93-10060  Filed  7-8-93;  3:45  am] 
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The  United  States  Air  Force  and  the 
Air  National  Guard  are  announcing  their 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  analyze 
proposed  modifications  known  as  the 
Colorado  Airspace  Initiative  (CAI). 

The  prop-^ved  action  imder 
consider-alion  would  modify  the  existing 
military  airspace  structure  in  order  to 
facilitate  operations  into  and  cut  of  the 
new  Der,\er  Iritemational  Airport  and 
ne^.'t  the  training  requirements  of  the 
1 40th  Fighter  Wmg.  Buckley  Air 
National  Guard  Base,  Colorado. 

The  Air  Force  and  Air  National  Guard 
are  planning  to  conduct  a  series  of 
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Scoping  meetings  on  the  following  dates 
and  times  at  the  indicated  locations 

AuausT  2,  1993--7  p.m. 

Ft-;.r!jSf  S<:f>ooi,  Penrose,  CO 
Augjs*  .•?,  1993—7  p.rr, 

Custer  Ck)unr\'  Sch;x)l   Westcliffe,  CO 
August  4, 1993—7  p.m. 

Moffat  School  District.  Moffat,  CO 
,•»,,,. i^ust  5   1993—7  p.m. 

Rve  High  School,  Rye,  CO 
August  9, 1993 — 7  p.m. 

Fowler  High  School,  Los  Animas  CO 
August  10, 1993—7  p.m. 

Los  Animas  High  School,  Los  An  ;:ias  (  O 
August  11,  1993—7  p.m. 

Grfwl^v  Co'jn'v  High  5>rhoQi.  Triburip.  K'^ 
August  1^.  rW3— 7  p.m. 

Kit  Carson  Town  Hall,  Kit  Carson,  CO 
August  17, 1993—7  p.m. 

Prairie  School,  New  Raymer,  CO 

The  purposes  of  these  meetings  are  to 
present  information  co.Mrerr.ing  the 
proposed  actions  and  alternatives  under 
consideration  and  to  solu.it  public  input 
with  respect  io  issues  to  be  addressed 
effort  to  be  expended  and  alternatives 
that  should  b*  addresse<i  m  the  EIS. 
Questions  or  clanficat  on.s  concerning 
the  proposal  or  any  other  infcnTiy!;on 
presented  will  be  answe.'"t'd  as  •h^v 
relate  to  the  w  tpe  of  the  effort 
anticipated 

The  Scoping  meeti.ru  v.;!!  include 
opportunities  for  cL'tnfication  of  the 
proposal  and  statements  from 
representatives  of  government  agencies 
and  the  public.  To  insun»  the  maximum 
opportunity  for  puhlif  partK  ipation, 
initial  presentations  and  questions  hv 
individuals  will  be  limited  to  a 
maximum  of  five  minutes  until  all  those 
desiring  an  opr'^t^uni'v  to  speak  have 
been  accorn^nodat'^d  .*.dditional 
presentations  and  questions  will  be 
accepted  at  the  end  of  the  meeting. 
Submission  of  wrritten  comments  and 
questions  will  be  accepted.  Submission 
of  written  comments  is  encouraged  but 
is  not  required.  Written  comments  and 
questions  of  any  length  submitted  at  the 
meeting  or  during  the  scoping  period 
will  be  considered  in  their  entirety. 

To  ensure  the  Air  Force  and  the  Air 
National  Guard  have  sufHcient  time  to 
consider  public  input  on  issues  and 
alternatives  in  the  preparation  of  the 
Draft  EIS,  comments  should  be 
submitted  to  the  address  below  by 
September  3, 1993.  The  Air  Force  and 
the  Air  National  Guard  will  accept 
comments  at  the  address  below  at  any 
t;me  during  the  environmental  impact 
analysis  process. 

For  further  information  concerning 
the  preparation  of  the  EIS  for  the  CAI. 
or  to  provide  written  comment,  contact: 
Environmental  Support,  Air  National 
Guard  Readiness  Center,  ANGRC/CEVS, 
Attention  MSgt  Katherine  Jones,  3500 
Fetcht^t  Aven'je.  Mdil  Stop  18,  Andrews      law 


Air  Forte  Base,  MD  2(J3 11-5157, 

TViephone'  (301)  981--f-1143. 

Patry  J.  Coim«r. 

Air  Force  Fedemi  Reg,stef  LuLson  Officer. 

;FR  Dot-.  S'J-lb(M.i  Filed  7-&-93;  8:45  am] 
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USAF  Sctentlfk;  Advisory  Board. 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Mission  Mobility  Panel  will  meet 
on  10  .August  1993  from  8  a.m.  to  5  p.m. 
at  the  Scott  AFB.  IL. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  wnting  on  projects  related 
to  the  Mobility  Mission.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b{c) 
of  title  5,  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  infci:n;ation,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
r^03)  697-4843 
Patsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FK  D.X    rMe.9t  Filed  7-S-93;  8:45  ami 
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Department  of  the  Army 

Availability  ot  Final  Environmental 
Impact  Statement  (FEtS)  To  Assess  "'.e 
Impacts  of  Disposal  of  Fd  Ord 
Property  and  Potential  Reu»«8  c*  t-e 
Property  ar>d  the  Socioeconomic 
impacts  of  the  Closure  o*  Fcrt  Ord,  CA 
on  the  Monterey  Community 

AGENCY:  Department  of  Army.  DOD. 
AcnoN:  Notice  of  availability. 

t  jMMARv:  The  Defense  Base  Closure  and 
Kbu-.^.n^ent  Commission  was  mandated 
by  Public  Law  101-510.  the  Defense 
Base  Closure  and  Realignment  Act  of 

1990.  to  recommend  mihtary 
installations  for  realignment  and 
closure.  The  Commission's 
recommendations  were  presented  to  the 
President  in  their  report  on  July  1. 1991, 
and  were  approved  by  the  President  and 
forwarded  to  the  Congress  on  July  11, 

1991.  Included  in  the  Commission's 
report  was  the  recommendation  to  close 
Fort  Ord.  The  recommendations  became 
law  on  October  2, 1991. 

Public  Law  101-510  exempted  the 
decision  making  process  of  the 
Commission  in  recommending 
installations  to  be  closed  or  realigned 
from  the  provisions  of  the  National 
Environmental  Policy  Act  of  1969.  The 
also  exirr  ptbd  the  Department  of 


Dt  fnaf*  froHi  considering  the  need  for 
closing,  realigning  or  transferring 
functions  and,  from  looking  at 
alternative  installations  to  realign  or 
close.  The  Department  of  Army  still 
must  prepare  environmental  impact 
analyses  to  assess  the  environmental 
effects  of  property  disposal  and  the 
environmental  effects  of  potential  reuse 
of  the  property  after  disposal.  This  FEIS 
meets  that  requirement. 

The  FEIS  analyzes  the  effects  of  the 
disposal  and  reuse  of  Fort  Ord  on  the 
surrounding  area.  Alternative  actions 
are  analyzed  in  the  docimient,  including 
a  modified  Presidio  of  Monterey  annex 
proposal  developed  by  the  City  of 
Seasia*  &'•..■  ^  -  r  ;  "'^t  to  have  noannex 
or  resfc.-%t;  tx:.',^:  a',  hor  Ord.  A  wide 
range  of  reuse  alternatives  including 
high-,  medium-,  and  low-density  mixed 
use  alternatives;  an  alternative 
composed  primarily  of  institutional  uses 
(educational,  governmental,  and  public/ 
quasi-public);  an  open  space  alternative: 
and  an  anticipated  reuse  plan  are 
compared  to  1991  baseline  conditions. 
As  required  by  House  Resolution  2100 
for  the  National  Defense  Authorization 
Act  for  fiscal  years  1992  and  1993,  the 
FEIS  also  analyzes  the  socioeconomic 
effects  of  the  Army  relocating  from  the 
Monterey  Bay  area. 

fOP  (:,_,RTt^£:f^  tkjf  GRU,A'>OK  CONTACT: 

Mr.  Bob  Verkade,  Sacramento  District, 
U.S.  Army  Corps  of  Elngineers,  1325  J 
Street.  Sacramento.  CA  95814-2922  or 
call  (916)  557-7423. 
Lewia  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Anry 
(Environment,  Safety  fr  Occupatioaal  Health), 
OASA  (IJ^E). 

(PR Doc.  93-16063  Filed  7-«-93;  845 ami 
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Cor  recti  or. 


Weeting, 
Board; 


agency:  U.S.  Army  Corps  of  Engineers, 
DOD, 

ACTION:  Correction  to  previous  notice 
(58  FR  36189;  July  6, 1993). 

This  is  to  correct  the  location  of  the 
Inland  Waterways  Users  Board  meeting 
scheduled  for  27  July  1993. 

In  accordance  with  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  announcement  is  made  of 
the  following  committee  meeting: 

Name  of  Committee:  Inland  Waterways 
Users  Boaid. 

Date  of  Meeting-.  27  )uly  1993. 

Place-.  Kingman  Building  (Bldg  •2593), 
7701  Telegraph  Road  (Telegraph  k  Leaf 
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Roads),  Ft  BelvoLr.  Virginia  22060-55^6 
Telephone.  70:>-355-O137 

KaniMtb  L  Dantoo. 

Army  Federal  Register  Uaison  Officer 
(FR  Doc  93-16232  Filed  7-*-«3;  8  45  ami 
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DEPARTMENT  OF  ENERGY 

Financial  Aaaistanca  Award,  Intent  to 
Award  Grant  to  Ohio  State  University 
Reeeerch  Foundation 

AGENCY:  Department  of  Energy  (DOE) 
ACTION:  Notice  of  intent 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  Q'R 
600,6(a!(.5).  It  IS  making  a  discretionary 
f.nanciai  a.>sistar,ce  award  based  on  the 
criteria  set  forth  at  10  CFK 
600,7(b)(2)(i)(B)  and  (D)  to  the  Ohio 
State  University  Research  Foundation 
fOSURF;,  Columbus.  Ohio,  under  Grant 
N  u m be:  DE-FGO 1  -9  3  EP 1 00 5 3  The 
EXDE  intends  to  make  a  noncompetitive 
financial  assistance  award  The  purpose 
of  the  proposed  grant  is  to  support  two 
seminars  on  the  implementation  of  the 
Energy  Policy  .'\ct  of  1992  (EPACT). 
This  effort  will  have  a  total  estimated 
cost  of  S:50, 587,  of  which  SBC. 587 
(53  ':\:]  will  be  provided  by  the  DOE. 
S4C.0OO  [16  56%)  will  be  provided  by 
the  OSURF,  and  the  remaining  $30,000 
(19.92%)  will  be  provided  by  the  effort's 
program  income. 

FOR  FURTHER  rNFORMATlON  CONTACT: 
Pi.-r3sH  wri'e  the  U  S  Department  of 
Er.t'T'^-,   Qfp.ce  of  Placem.ent  and 
A '.-:?.:>' TV  ion.  .ATTN:  Jeffrey  R. 
[)L.:e,'^,  PR-322  4,  1000  Independence 
.\venue.  SW.  Washington.  DC  20585. 

SUPPLEMENTARY  1NFORMATX3N:  The 

proposed  grant  will  provide  funding  to 
ine  OSURF.  which  is  the  centralized 
business  unit,  administrative  entity,  and 
sole  recipient  for  any  or  all  financial 
assistance  rendered  to  the  Ohio  State 
University  (OSU)  or  any  unit  thereof. 
OSURF  will  provide  the  funding  to  the 
National  Regulator.'  Research  Institute 
(.NRRI).  a  nonprofit  research  institute 
associated  with  and  supported  by  the 
OSU  NRRI  is  also  the  official  research 
armi  of  the  National  .\ssociation  of 
Regulatory  Utility  Commissioners 
(NARUC)  The  grant's  funding  will 
specifically  support.:  (1)  A  seminar  to  be 
held  on  [uly  15  and  16,  1993.  in 
Portland.  Oregon,  (2)  a  seminar  to  be 
held  on  July  19  and  20.  1993.  in 
Indianapolis.  Indiana,  and.  (3)  a 
preliminary  assessment  of  data  for 
subsequent  DOE  development  of  a 
report  for  presentation  to  the  Presiden* 
and  the  Congress 


The  proiect  is  mentorious  because  of 
its  relevance  to  the  accomplishment  of 
an  important  public  purpose — providing 
an  approach  for  addressmg  State  pubhc 
utility  commission  responsibilities 
under  EP.ACT  The  protect  will  provide 
foru.ms  for  State  regulators,  the  DOE, 
other  Federal  agencies,  and  other 
industry  experts  to  discuss,  evaluate, 
and  develop  methods  to  address 
important  is-sues  r^^latmg  to  EPACT. 
pafic  ulariv  sections  111  and  712   A 
p.-vMiiTiinarv  assessment  of  data  will 
provide  kindamental  information  for  a 
report  to  the  President  and  the  Congress 
which  will  encompass  (1)  A  survey  of 
all  State  laws,  regulations,  practices, 
and  policies  under  which  State 
regulatory  authorities  implement 
existing  law;  and,  (2)  an  evaluation  by 
the  Secretary  of  Energy  of  whether  and 
to  what  extent,  integrated  resource 
planning  is  likely  to  result  in  higher  or 
lower  electricity  costs  to  an  electric 
utility's  ultimate  consumers  or  to 
classes  or  groups  of  such  consumers. 
enhanced  or  reduced  reliability  of 
electric  service,  or  increased  or 
decreased  dependence  on  particular 
energy  resources.  Supplementing  the 
OSURF's  share  and  the  financial 
support  of  program  income,  the  DOE's 
share  will  ensure  that  the  seminars  and 
subsequent  assessment  will  have 
information  perspectives  for  the  widest 
possible  range  of  contributors  The 
applicant  has  over  16  years  of  technical 
expertise  in  conducting  research  and 
performing  policy  analysis  at 
universities,  utility  commissions,  and 
National  Laboratories.  Because  the  NRRI 
is  the  official  research  arm  of  NARUC, 
it  has  an  established  relationship  with 
NARUC  and  its  member  State 
commissions.  The  NRRI  has  assembled 
an  array  of  experts  in  regulatory 
research  and  applied  economic 
regulation.  This  staff  represents  a 
variety  of  academic  disciplines 
including  economics,  law,  publu 
policy,  and  engineering.  The  applicant 
has  exclusive  domestic  capability  to 
perform  the  activity  successfully,  based 
upon  experience,  technical  expertise, 
and  the  wide  variety  of  work  on  the 
issue  of  electric  utility  regulation 
particularly  as  it  relates  to  State 
regulatory  commission  activities  The 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
proposal  represents  a  beneficial  method 
and  approach  to  disseminate  to  the 
pubhc.  State  public  utility  commissions, 
the  DOE,  and  other  Federal  agencies 


comprehensive  information  on  the 
implementation  of  EPACT 
Scott  ShafiBflld. 

Director.  Division  "B".  Office  of  Placement 
and  Administration. 

(FR  Doc  93-16319  Filed  7-8-93;  8:45  am) 
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Fadaral  Enargy  Regulatory 
Commitaion 

[Pro|«ct  No.  10961-000] 

Bangor  Hydroelectric  Co.;  Intent  to 
Hold  Scoping  meetings  and  Site  Visit 

luly  2.  1993 

The  Federal  Energy  Regulatory 
Commission  (FERC)  published  on  April 
15.  1993,  in  the  Federal  Register  a 
notice  of  intent  to  prepare  an 
Environmental  Impart  Statement  (EIS) 
for  the  Basin  Mills  Proiect  No.  10981, 
Maine  The  proposed  project  consists  of 
the  Veazje  (existing,  proposed 
e.xpansion),  Orono  (existing  to  be 
decommissioned),  and  Basin  Mills 
(proposed)  developments  situated  on 
the  Penobscot  River  and  Stillwater 
Branch  of  the  Penobscot  River  in 
Penobscot  County,  Maine  FERC  will 
conduct  a  project  site  visit  on 
Wednesday,  July  28,  and  two  scoping 
meetings  on  Thursday,  July  29,  1993,  in 
Orono.  Maine, 

All  interested  individuals  are  invited 
to  attend  the  project  site  visit.  Trip 
participants  meet  at  9  a.m.  at  the  Black 
Bear  Inn,  4  Godfrey  Drive,  in  Orono  {on 
the  right  at  exit  51  off  1-95),  and  vans 
will  be  available  to  take  participants  to 
the  site  Please  make  reservations  for  the 
site  visit  by  calling  (207)  945-5621 
before  July  21.  1993 

All  interested  individuals, 
representatives  of  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  invited  to  attend  the 
two  scoping  meetings  to  be  held  also  at 
the  Black  Bear  Inn.  The  purpose  of  the 
scoping  meetings  is  to  obtain  agency 
and  public  comment  on  en\-ironmentaI 
issues  that  should  be  addressed  in  the 
EIS  The  scoping  meetings,  scheduled 
for  Thursday,  July  29.  1993,  will  consist 
of  a  morning  meeting,  from  9  a.m.  to  12 
noon,  which  is  primarily  for 
government  agencies  to  voice  their 
concerns  and  recomm.endations;  and  an 
evening  meeting,  from  7  to  10  p.m.. 
which  IS  pnmanly  for  the  public  to 
voice  their  concerns  and 
recommiendations. 

Objectives 

To  help  focus  discussion,  a 
preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 


UMI 


Federal  Register  /  Vol.  58,  No.  130  /  Friday.  Juiv  Q.  1993  /  Notices 


36951 


mail  to  parties  on  the  FERC  service  list 
and  FERC  mailing  list.  Copies  of  the 
preliminary  scoping  document  will  hLsh 
be  available  at  the  scoping  meetings. 

At  the  scoping  meetings,  the  staff  will, 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EIS;  (2)  determine  the  relative  depth  of 
analysis  for  Lssues  to  be  addressed  in  the 
EIS;  (3)  identify  resource  issues  thataro 
not  important  and  do  not  recjuire 
detailed  analysis;  (4)  solicit  from  ;ne 
meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue;  and  (5) 
encourage  statement  from  experts  and 
the  public  on  issues  that  should  De 
analyzed  in  the  EIS.  including  points  of 
view  in  opposition  to,  or  in  support  of 
the  staffs  preiimmarv'  views. 

Procedures 

The  meiitings  will  be  recorded  b>  fl 
court  reporter  and  ai!  s'afements  foral 
and  written)  thereby  become  part  of  th« 
formal  record  of  the  Commission 
proceedings  on  the  Basin  Mills  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identif>'  themselves  for  the  record 

Participants  at  the  public  meetings  are 
asked  to  keep  comments  to  5  minutes  to 
allow  everyone  an  opportunity  to  speak 

Persons  choosing  not  to  speak  at  the 
coping  meetings,  but  who  have  views  on 
the  issues  or  information  relevant  to  the 
issues,  may  submit  written  statements  at 
the  meetings  for  inclusion  in  the  public 
record.  In  addition,  written  scoping 
comments  naay  be  filed  until  August  27, 
1993,  with  the  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426. 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page;  Basin  Mills  Project  No.  10981. 
Maine. 

All  those  that  are  formally  recognized 
by  the  Commission  as  intervenors  in  the 
Basin  Mills  project  are  asked  to  refrain 
from  discussing  the  merits  of  the  project 
with  the  staff  or  its  contractor  outside  of 
any  announced  meetings. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  filing  written  comments 
or  documents  with  the  Commission,  to 
serve  a  copy  of  the  written  comments  or 
documents  on  each  person  whose  name 
is  on  the  official  service  list  for  this 
proceeding.  See  18  CFR  4.34(b). 


For  further  Information  please  contact 

Srtbina  frw  at  ;2n2i  iV'^IMH 

Linwood  A.  Watson,  jr., 

A  ting  Secvtary. 

'  R  :>..    M3-16263  Filed  7-8-93;  8:45  am] 
BiiuNo  cooe  trt7-«Mi 


[Protect  No.  2493] 

Puget  SourKi  Power  &  Light  Co  , 
Intention  to  Prepare  an  Environmental 
Impact  Statement  and  Conduct  Publ  c 
Scoping  Meetings 

July  2,  -i'-i^ii 

The  Federal  Enersy  Regulatory 
Commission  (FERCj  has  received  an 

application  for  a  new  iiomse  for  the 
Snoqualmie  Falls  nvampower  project, 
FERC  No  2493  The  hvfinip.  .vver  project 
IS  located  on  the  Snfx^iuun^iie  River  In 
Washington. 

The  FTRC  staff  has  determined  that 
licensing  this  projeci  would  constitute  a 
maior  federal  action  significantly 
affw-img  the  quality  of  the  human 
environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
irnpacl  statement  (EIS)  on  the 
hvdrwle>  trie  project  in  accordance  with 
the  .National  Environmental  Pohcy  Act. 

The  staffs  E!S  will  objectively 
consider  both  site  specific  and 
cumulative  environmental  impacts  of 
the  project  and  reasonable  alternatives, 
and  will  include  an  economic,  financial 
and  engineenng  analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  ail  the 
interested  parties.  All  comments  filf-d 
on  the  draft  EIS  will  be  analvzed  bv  the 
staff  and  considered  in  a  fnai  EIS.  "Ilie 
staffs  conclusions  and 
recommendations  will  then  "be 
presented  for  the  consideration  of  tiie 
Commission  in  reaching  its  f  nai 
licensing  decision. 

Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings.  The  e\-en;ng  scoping 
meeting  is  primarily  for  public  input 
while  the  morning  meeting  will  focv;s 
on  resource  agency  conrjsms.  Ail 
interested  individuals,  organizations. 
aiid  agencies  are  invited  to  attend  and 
assist  the  staff  in  identifv-ing  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EIS, 

To  help  focus  discussions,  a 
preliminary  EIS  scoping  dcx;-ument 
outlining  subfe(-"t  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  parties  on  the  FERC  service  list 
Copies  of  the  preliminary  scoping 
document  will  also  be  available  at  the 
scoping  meetings. 

Two  public  scoping  meetings  will  b*» 
conducted  by  staff.  The  first  meeting 


wiii  t»*''  tit.-id  on  MdiKiav,  .August  2, 
1993.  f'   T      f    <i  to  10  p.m.,  at  the  Mt. 
Si  Hign  :x-riooi  auditorium  located 
between  Snoqualmie  and  North  Bend. 
Washington.  This  meeting  is  primahly 
designed  for  public  input.  The  second 
meeting  wi  ',  ^.>^>  'leld  on  Tuesday, 
August  ?   ';  '>'*3,  and  will  focus  on 
resourt  >>  rt».>*'ncy  concerns,  and  will  be 
held  from  9:30  a.m.  to  12  p.m.  at  the 
Bellevue  Community  College,  Multi- 
purpose Room  }-l\%  on  the  Upper 
Campus.  This  building  is  located  on  SE 
22nd  Street,  which  is  just  off  148th 
Avenue  NE  in  Bellevue,  Washington. 
Access  to  Bellevue  Community  College 
is  via  Interstate  90  and  the  148tb 
Avenue  exit. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  EIS;  (2)  solicit  from  the  meeting 
participants  all  available  infonnation, 
especially  quantified  data,  on  the 
resources  at  issue,  and  (3)  encourage 
statements  finm  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS,  including  points  of  view  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views. 

PnK.edurwj 

Thi^  nwtings  will  be  recorded  by  a 
St.  'VHpher  and  all  statements  (oral 
a    ;  a:  ttenltherebvbecomeapart  of 

•tit'  fnrruil  rtKYird  of  the  Commission 
::n,>  '  ri  'he  Snoqualmie  Falls 
!r  (1 !  \  1  (J  uals  presenting 
is  Ht  ihp  meetings  will  be  asked 
Licieaii)  .aonufy  themselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encoura^i^d  to  attend 
either  or  both  of  the  m<^'tinfs  and  to 
assist  the  staff  in  definnw  a;   i  clarifying 
the  issues  to  he  ftddress*»<l  ,:■;  the  EIS. 

Participants  at  the  put'iji  meetings  are 
asked  to  keep  orti:  ( orr.mentstofive 
minutes 

Persons  Lho<:)Si,n>i  rn,);  *';  s;  •-akatthe 
meetings, but  who  have  vh  ws  on  the 
issues  or  information  rt-if'v  i   i  to  the 
issues,  rnav  sahmit  wnttt-n  statements 
fiT  in:  ...ision  m  thf>  puh.;ii  m-i  ord.  In 
addition,  \*Tiften  w.ciiuiii;.  .  i^'i.ments 
may  be  filed  vkith  tin'  ,vm  rctn-"*    Federal 
EnrrKv  Re^Ti-iatont'  („ii,)n.:T,:s<,,,,ri.  825 
N :  ■  r'  R  I. 'j'.  ■ !  1 1  i,  >  i,  St  r>«'t  \  r..    V\  , •  s  hington, 
VK:2iHlh   un'ii  ,Vr!tf.TirH*r  •    1993. 

.^ii  i,,i„,'.'T»*sf><iMdH:i(,,(-'  s:,i(i;,„iii  clearly 
show  the  fuiiow:n^  c^iption  on  the  first 
[.►age  .Sr)(Kqi..ain:iitJ  i  alls  f*rojects, 
VVashmKUT!,  Fn.Jtt-H'i  Nu,  2393. 

A  ;.':!  s,.  ■:„■  r.rv  formally  recognized 
\-\  the  Cumnuvsion  as  intervenors  in  the 
'■■i:,c>quain;ie  I'ails  }*n-)>wi  pr'><.:eedingare 


s'ltiii'^mt- 
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asked  to  refrain  bom  engaging  the  staff 
or  its  contractor  in  discussions  of  the 
merits  of  the  projects  outside  of  any 
announced  meetings 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure,  requinng 
parties  or  interceders  (as  defined  m  18 
CFR  385  2010)  filing  documents  with 
the  Commission,  to  ser\'e  a  copy  of  the 
document  on  each  person  whose  name 
is  on  the  official  service  list  for  this 
proceeding.  See  18  CFR  4.34(b), 

For  further  information  please  contact 
Kathleen  Sherman  a!  '202)  215>-2834. 
Liawood  A.  WtUon,  (r., 
Acting  Secr^iar/ 
IFR  Doc  93-16264  Filed  7-8-43.  8.45  am] 

mtlMG  COOe  »71T-01-«1 

[Docket  No.  CPW-517-CXX)1 

Arkta  Energy  Resources  Co.; 
Application 

!■..;>■  2,  1993.  ' 

Take  notice  that  on  lune  2S,  1993, 
Arkla  Energy  Resources  Company 
(.\ER1,  P  0  Box  21734,  Shreveport, 
Louisiana  71151,  filed  an  applicatior. 
with  Lhe  Commission  m  Docket  No 
CP93-5 17-000  pursuant  to  section  7(b) 
of  the  Natural  das  .\ct  (NGA)  for 
permission  and  approval  to  abandon  the 
transportation  of  natural  gas  for  a  direcl 
sales  customer.  Central  LyOuisiana 
Electric  Company.  Inc,  (CLECO),  which 
was  authorized  in  Docket  No,  CP81- 
400-000, '  all  as  more  fully  set  forth  :ri 
the  application  which  is  open  to  the 
public  for  inspection 

.\ER  proposes  to  abandon  the  firm 
transportation  of  up  to  50.000  \(\{Btu 
equivalent  of  natural  gas  per  day.' 
because  their  sales  contract  expired 
!anua.-y  1.  1992.  and  CLECO  has  made 
other  arrangements  for  its  natural  gas 
supplies  A£R  would  not  abandon  any 
facilities  m  this  proposal. 

.\ny  person  desiring  to  be  heard  or  to 
make  a.iy  protest  with  reference  to  said 
application  should  on  or  before  July  22, 
1993,  file  with  the  Federal  Energy 
Reg-jlatory  Commission,  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  m  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385  214  or  385  211)  and  the  Regulations 
under  the  NGA  (18  CFR  157  10)  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


>  S«e  order  Uiusd  »t  18  FERC1 6 1,220  {196:1 

>  S«e  order  luusd  at  35  FERC  161.0«9  U»66i 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
the.'^m  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
R^les 

Take  further  notice  that,  pursuant  to 
the  authonty  contained  in  and  subject  to 
the  junsdiclion  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
bv  sections  7  and  15  of  the  Natural  Gas 
.Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  ^drther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fiied  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  amendment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  owm  motion  believes 
that  a  formal  hearing  Is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessaiy  for  .AER  to  appear  or  be 
represented  at  the  hearing. 
Lin  wood  .A  WtUon.  Jr., 
Acting  Secretary 

(FR  Doc  93-16265  Filed  7-ft-S3,  8:45  ami 
BiLUNO  cooc  tri'-om 


[Docket  Not  TQ93-1O-63-000  and  TM93- 

10-63-000] 

Carr>egie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

July  2.  1993. 

Take  notice  that  on  June  30.  1993. 
Camegie  Natural  Gas  Company 
(Camegie)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

Forty-Fifth  Revised  Sheet  No.  8 
Forty-Fifth  Revised  Sheet  No.  9 

Camegie  states  that  pursuant  to 
sections  23  and  26  of  the  Genera!  Terms 
and  Conditions  of  its  FERC  Gas  Tariff 
it  is  filing  a  combined  Out-of-Cycle 
Purtiiased  Gas  Adjustment  (PGA)  and 
Transportation  Cost  Adjustment  (TCA) 
to  reflect  changes  in  its  protected 
purchased  gas  costs  and  projected 
.AccoimlNc  858  costs  The  proposed 
e.^fective  date  of  the  tendered  tariff 
sheets  is  July  1.  1993, 

Camegie  states  that  the  revised  tariff 
she«ts  incorporate  a  decrease  of  $0,3681 
per  Dth  in  t.he  commodity  PGA  sales 
rates  under  Carnegie's  Rate  Schedules 
CDS  and  LVWS.  as  well  as  to  the 
maximum  and  minimum  PGA  rates 
under  Rate  Schedule  SEGSS,  and  a  TCA 


demand  rate  increase  of  $1.6045  per 
EHh,  a  TCA  commodity  rate  decrease  of 
$0,0096  per  Dth,  and  an  increase  in  the 
DCA  charge  of  $0.0527  per  Dth,  as 
compared  to  Carnegie's  most  recent 
PGA  and  TCA  filing  in  Docket  Nos, 
TQ93-8-63-001  and  TM93-8-63-001. 
filed  on  June  11,  1993,  and 
supplemented  on  June  17  and  June  23, 
1993. 

Camegie  states  that  the  commodity 
PGA  rate  decrease  was  necessitated  by 
revised  projections  in  Carnegie's 
purchased  gas  costs  due  to  an 
unanticipated  decline  in  the  cost  of  spot 
gas  supplies  available  on  and  after  July 
1.  1993.  and  that  the  TC.\  demand  rate 
increase  was  necessitated  by  a 
reservation  charge  increased  recently 
proposed  by  Carnegie's  upstream 
pipeline,  Texas  Eastern  Transm.ission 
Corporation  ("TETCO"),  to  recover  gas 
supply  realignment  costs  pursuant  to 
Order'No,  636,  citing  TETCO's  filing  on 
.Mav  28.  1993.  in  Docket  No.  RP93-125- 
000, 

Camegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regijlator>'  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385  211  of  the 
Commission's  Rules  and  Regulations, 
.Ml  such  motions  or  protests  should  be 
filed  on  or  before  July  12,  1993,  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room, 
LLnwood  A.  Watson,  Jr., 
Acting  Secretary' 
[PR  Doc  93-16271  Filed  7-8-93;  8:45  ami 

StLUNO  COD€  m7-01-« 


[Docket  No.  TA93-1 -24-000] 

Equltrans,  Inc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

July  2.  1993. 

"Take  notice  that  on  July  1,  1993, 
Equitrans,  Inc.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  September  1,  1993: 

Forty-Fourth  Revise  Sheet  No.  10 
Thirty-Second  Revised  Sheet  No.  34 
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Equitrans  states  that  the  changes 
proposed  in  this  filing  to  the  purchased 
gas  cost  adjustment  under  Rate 
Schedule  PLS  is  an  increase  in  the 
commodity  cost  of  $0  1080  per 
dekatherm  (Dth).  The  purchased  gas 
cost  adjustment  to  Rate  Schedule  ISS  is 
an  increase  of  $0.1725  per  Dlh.  The 
Account  858  adjustment  is  an  increase 
of  $1.9765  per  Dth  for  the  demand  rate 
and  an  increase  of  $0.0179  per  Dth  for 
the  commodity  rate. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW.,  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commis-sion's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  19, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Luiwood  A.  WatJion,  Jr., 
Acting  Secretan.- 
[FR  Doc  93-16258  F;Ied  7-«-93;  8:45  am} 

BILLING  COD€  «717-01-»l 


[Ooct(«1  Ho.  RP93-62-^X!5] 

Equitrans,  Inc.;  Motion  To  Place 
Revised  Tariff  Sneet*  Into  Etiect 

July  2. 1993 

Take  notice  that  on  lune  30.  1993, 
Equitrans,  Inv  (Equitrans),  tendered  for 
filing  as  part  of  I'.s  FEKC  Cas  Tariff. 
Original  Volume  No   1  arid  Original 
Volume  No.  3,  the  following  tariff 
sheets; 

Original  Volume  .No.  1 

Substitute  Forty-Third  Revised  Sheet  No.  10 
Substitute  Second  Revised  Sheet  No.  13 
substitute  Third  Revised  Sheet  No.  22 
Substitute  Thirteenth  Revised  Sheet  No.  23 
Substitute  Thirty-First  Revised  Sheet  No.  34 

Orisynal  Volume  No  3 

Subst!ti.'p  Th:-d  Re--,  >ed  Sheet  No.  2 
Substitute  Thirteer.th  Raised  Sheet  No  4 
Substitute  Third  Revised  Sheet  No   S 
Substitiite  Thirteer/h  Revised  .Sne<^t  No  8 
Substitute  Swiond  Revi.sed  Sheet  No  32 
Substitute  First  Revised  Sr.eet  No   39A 

These  tariff  sheets  are  proposed  tu 
become  effective  July  1,  1993. 


Er^ai'rans  states  that  this  filing 
r«pres6nts  a  reduction  in  both  rates  and 
the  transportation  retention  percentage 
over  those  proposed  by  Equitrans  in  its 
December  31  filing  in  Docket  No.  RP93- 
62.  The  reductions  reflect  the  following 
revisions: 

(1)  Reduction  in  the  purchased  gas 
cost  component  of  PLS  and  ISS  rates 
based  on  Equitrans'  last  PGA  filing  in 
Docket  Nos.  TQ93-7-24-000  and 
TQ93-7-24-001  which  was  approved 
by  letter  order  dated  June  25, 1993; 

(2)  biclusion  of  current  contract 
demand  volumes  for  the  new  30-day 
storage  service  under  Rate  Schedule 
30SS,  which  service  was  certificated  by 
the  Commission's  April  16. 1993  order 
in  Docket  No.  CP93-44  and  was 
commenced  during  the  test  period  in 
Docket  No.  RP93-62.  The  storage 
volumes  and  related  transportation 
volumes  have  the  effect  of  reducing 
storage  and  related  transportation  rates; 

(3)  Correction  of  a  miscalculation  in 
Equitrans  filed  fuel  retention  factor  for 
transportation  services  in  Docket 
Number  RP93-62.  This  correction 
results  in  a  reduction  in  the 
transportation  retention  factor  for 
company  fuel,  loss,  and  unaccounted  for 
from  4.35%  to  4.19%. 

Equitrans  states  that  the  revised  tariff 
sheets  submitted  with  its  transmittal 
letter  are  filed  in  substitution  for  the 
tariff  sheets  that  were  filed  on  December 
31,  1992  in  Docket  No.  RP93-62.  and 
are  filed  on  the  express  condition  that 
they  become  effective  on  July  1. 1993. 
Concurrently  with  these  revised  tariff 
sheets,  Equitrans  is  filing  a  motion  to 
place  its  proposed  rate  filing  in  Docket 
No  RP93-62  into  effect  on  July  1, 1993. 
Equitrans  states  that  the  revised  tariff 
filing  is  intended  to  take  effect  in 
conjunction  with  the  motion  filing  to 
effectuate  a  reduction  in  filed  rates  to 
the  benefit  of  Equitrans'  customers,  and 
therefore  should  be  permitted  to  take 
effect  on  July  1.  Although  Equitrans 
does  not  believe  that  any  waivers  are 
necessary.  Equitrans  requests  that  the 
Commission  grant  any  waivers  of  its 
regulations  that  it  deems  appropriate  to 
permit  this  filing  to  become  effective  as 
proposed. 

Equitrans  states  that  copies  of  the 
filing  are  being  served  on  each  of 
Equitrans'  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385  211  All  such  protests  should  be 
Plied  on  or  before  July  12. 1993.  Protests 


will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  93-16270  Filed  7-a-93;  8:45  ami 

MUJNO  CODE  triT-01-M 


'Dock-rt  N^  TQ«3_7_34_0001 

''■i,V:ne    jBR  ^ f »r sit-: ig »;;:,-,  (~,; 

P  ■  •  ■  fi c  hii c  X.,' '.ft n ge t  I n  f  i  H  v.,  ,^  a  fc  '  tj ;  ■  f1 

July  2. 1993. 

Take  notice  that  on  June  30, 1993 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  August  1. 1993: 

Forty-Fourth  Revised  Sheet  No.  8 

Sixth  Revised  Sheet  No.  224 
Eighth  Revised  Sheet  No.  227 

Sixth  Revised  Sheet  No.  231 

FGT  states  that  Forty-Fourth  Revised 
Sheet  No.  8  is  being  filed  in  accordance 
with  §  154.308  of  the  Commission's 
regulations  and  pursuant  to  section  15 
of  FGT's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  to  reflect  a 
decrease  in  FGT's  jurisdictional  rates 
due  to  a  decrease  in  its  average  cost  of 
gas  purchased  from  that  reflected  in  its 
Chit-of-Cycle  PGA  filing.  Docket  No. 
TQ93-6-34-000  effective  June  1, 1993. 

Under  the  Commission's  regulations. 
FGT's  projected  purchased  cost  of  gas 
should  be  for  the  period  August  1993 
through  October  1993.  However,  due  to 
FGT's  anticipated  implementation  of 
Order  No.  636  effective  October  1. 1993. 
FGT  requests  waiver  of  the 
Commission's  regulations  to  allow  FGT 
to  project  purchased  gas  costs  for  the 
period  of  August  1993  and  September 
1993. 

FGT's  projected  purchased  cost  of  gas 
for  the  period  August  1993  and 
September  1993,  shown  in  detail  on 
Schedule  Ql,  represents  a  decrease  from 
$3.5226/MMfitu  saturated,  as  reflected 
in  FGT's  Out-of-Cycle  PGA  filing  in 
Docket  No.  TQ9 3-6-3 4-000,  effective 
June  1. 1993  to  $3.1990/MMBtu 
saturated  in  the  instant  filing. 

FGT  is  required  to  update  its  Index  of 
Entitlements  concurrently  with  its 
Quarterly  PGA  filing  pursuant  to 
Section  9  of  the  General  Terms  and 
Conditions  of  its  Tariff  and  has  included 
such  changes  on  Sixth  Revised  Sheet 
Nos.  224  and  231,  and  Eighth  Revised 
Sheet  No,  227. 
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.\:.:  p'.'rson  desiring  t  i  be  ..ftard  or  to 
protest  &iid  filing  shouid  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Lner^y  Regulatory  Commission,  825 
Nurth  Capitol  Street.  NE.,  Washington. 
DC  20426  in  accordance  with  §§  365.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
1 2.  1993.  Protests  will  be  considered  by 
t.he  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filins?  ar^  on 
file  with  the  Commission  and  a.^-f 
av.aiiab!e  for  public  Lnsf)eclion. 
Liiiwood  A  WaUon,  Jr., 
Act:r^  .v»rr«»farv 
:FR  D'vv:  q,}-i*s;S5  Fil«<i  7_fu.q3;  |:45  am) 

BJLJHG  C00€  fTI-'-OI-K 


Granite  Slate  GasTran«miasion,  In:  ; 
Propose<J  CHang««  In  Raies 

[Dochat  No.  TM93-1»-4-000] 

Taie  noUce  *^.?.'  th  ;i;rie  29.  1993. 
G'-a::.';9  Slaw  Gds  Tran.tmission.  Inc. 
(Gran:te  Statei  :er.de.-ed  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  Twentieth 
Revised  Sheet  No.  25.  containing 
changes  ;n  rates  for  effectiveness  on 
l..ne  1.  1993. 

,\c(:arding  to  G.-anite  State.  It  provides 
a  storage  service  for  Bay  State  Gas 
Company  under  its  Rate  Schedule  GSS 
wr.h  storage  capacity  provided  in  a 
faculty  operated  by  CNG  Transmission 
Ccrn-ration  (CNG).  It  is  further  stated 
that  G:=>:;  -e  State's  Rate  Schedule  GSS 
tra;  kj^  cl;dr.»"s  made  by  CNG  under  its 
Rate  Schedi.  f    .>S  pursuant  to  which 
Gra.n.v  State  oDia.ns  storage  capacity 
from  C:?-,G 

Grar.;te  State  further  slates  that,  on 
Iij.ne  15.  1993,  CNG  made  a  filing  in 
Docket  Nos.  TQ93-6-22-000  and 
TM93-5-22-000  changes  several 
Lomponents  in  its  Rate  Schedule  GSS 
rates  effective  June  1. 1993.  According 
to  Granite  State,  its  filing  tracks  in  its 
Ra'e  Schedule  CSS  the  changes 
proposed  by  CNG  in  its  rates  for  Rate 
Svthedule  GSS  ser/ice. 

Gra.nite  State  states  that  copies  of  it> 
filling  were  served  on  Bay  State  Gas 
Co.T.pany  and  the  regula'ary 
commissions  of  ihe  states  of  .Maine, 
Massach'.i5e{t5  and  New  Harrpshire. 

.^.".y  person  desmng  to  be  heard  or  to 
protest  iaid  f.l:ng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  B25 
North  Capitol  Street.  NT  .  Washington, 


DC  20426,  in  accordance  lA-ith  sections 
211  and  214  of  the  Commission  s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  !«  filed  on  or  beforp 
July  12,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 

LinwiMMl  K.  Hai«oa.  )r.. 
Acting  Seavtary. 

IFR  Doc.  93-16257  Filed  7-*-93;  8:45  ami 
sauNO  oooe  •nr-ot-M 

tl>>Ck»«  No    T093-*-4 -OCWI 

Granite  Stat^  Gas  T 'qn am i salon,  Jnc; 

P''opo»ec3  C^.-*r>gei  in  Ratea 

July  2.  1993. 

Take  notice  that  on  June  iQ.  lb93. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendered  for  filing  as  par! 
of  iU  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Twenty-Eighth  Rev  i*«d 
Sheet  No.  21,  containing  dianges  in 
rates  for  effectiveness  on  July  1,  1993. 

According  to  Granite  State,  it  filed  a 
regular  quarterly  purchased  gas  cost 
adjustment  on  June  7, 1993  in  Docket 
No.  TQ93-7-4-O00  revising  its  sales 
rates  based  on  projected  gas  costs  and 
sales  for  the  third  quarter  of  1993  It  is 
stated  that  the  filing  was  accepted, 
subject  to  refund,  in  a  Letter  Order 
issued  June  25,  1993.  Granite  State 
further  states  that  the  instant  filing 
revises  its  sales  rates  for  the  third 
quarter  based  on  current  projections  uf 
gas  purchase  costs  applied  to  the  same 
sales  projections  as  in  the  prior  filing 

Granite  State  also  states  that,  in 
addition  to  reflecting  current  projectEKi 
gas  costs,  its  filing  reflects  the  costs  for 
certain  transportation  services  for  the 
services  its  receives  under  Algonquin 
Gas  Transmission  Company's 
(Algonquin)  Rate  Schedules  F-2  and  F- 
3  as  a  result  of  the  effectiveness  of  Order 
Nos.  636,  et  al.  compliance  filings  hy 
Algonquin  in  Docket  No.  RS92-28~000, 
Texas  Eastern  Transmission  Corporation 
in  Docket  No.  RS92-1 1-000  and 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Docket  No  RS92-86- 
000.  According  to  Granite  State,  it  has 
pending  in  Docket  Nu  RP93-: 38-000  a 
Petition  for  Temporary  Waiver  of  the 
Commission's  purchased  gas  cost 
regulatioos  to  permit  it  to  recover  these 
transpoctBtion  costs  through  its 
purchased  gas  cost  ediuslraent 


proced'ires  until  the  effectiveness  of  its 

restrjcturing  ccr.pliance  plan  in  Docket 
No.  RS93-1-000. 

Granite  State  indicates  that  the 
revised  sales  rates  on  Twenty-Eighth 
Revised  Sheet  No.  21  are  applicable  to 
Granite  State's  wholesale  sales  to  its  two 
affiliated  distnt;ution  company 
customers  Bev  State  Ges  Company  and 
Northern  '    ;.  .'bs.  Inc. 

Granite  S'^-te  states  that  copies  of  its 
filing  were  served  upon  its  customers 
and  the  r<«ru!8tof\'  commissions  of  the 
states  of  Maine  New  Hampshire  and 
Mass-irhusf^tts. 

.A.f.y  person  ':»siring  to  be  heard  or  to 
make  protest  wi'.T!  reference  to  said 
n..ng  should  fi.f  a  motion  to  intervene 
or  protest  wiih  the  Federal  Energy 
Reiiuiatory  Commission,  825  North 
Capitol  Street,  N"E.,  Washington,  E)C 
20426,  in  accordance  with  Rules  211 
BiiJ  214  of  the  Commission's  Rules  of 
Fracticfl  and  Procedures  (18  CFR 
385  211  and  385  214).  All  such  motions 
or  protests  shou.d  be  filed  on  or  before 
July  12,  1993.  PToiosts  will  be 
considered  bv  the  Ccmrriission  in 
deteTHining  the  apr'opria'e  action  to  be 
taken  but  wiii  not  serve  to  make 
protestants  parties  to  the  prcK:eeding. 
,A.ny  person  wishing  to  tHScome  a  party 
to  the  pr-xteedine  or  to  participate  as  a 
party  in  any  hearing  tbierein  must  file  a 
motion  to  intervene  in  accordanre  with 
the  Comrr.ission  s  Rules  Copies  -:f  this 
filing  a.-e  on  fne  witn  the  Commission 
and  are  available  for  public  inspection. 
Liowood  A.  Watson.  Jr., 
Actir.si  'iecretar,' 
[FH  Doc.  93-16269  Filed  7-*-93;  8:45  am) 

BILLING  CODE  «71T-01-«I 


[Docke*  No.  RP92-50-005) 

High  Island  Offshore  System;  Report 
of  Refund* 

lu'.y  2.  1^)3 

Take  notice  that  H;gh  Island  Offshore 
System  [HlOSi  on  Wncrh.  26.  1993, 
tendered  for  filing  with  the  Federal 
Energy  Regulatorv  Ccn-.rnission 
(Commissionl  its  Refund  Report  made 
in  accordance  with  Article  I  of  tiie 
Settlement  Agreement  in  Docket  .No. 
RP92-50-00O.  et  al..  as  approved  bv  the 
Com.mission's  order  issued  Der.eml:*er 
28,  1992. 

In  accordiince  with  Article  I  ci  the 
Settlement  Agreement,  as  approved, 
HIQS  states  that  on  March  14.  1993  it 
made  a  refund  Sotailmg  $20,&06,780  13 
in  pnncipal  and  interest  to  shippers 
listed  in  Appendix  A  attached  to  its 
filing. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
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Federal  Energv  Regulaforv  Commissior.- 
825  North  Capitol  Street, 'NE,. 
Washington.  EX3  2(J426,  m  acr.ordani >^ 
with  Rule  211  of  the  Commissi.or,  s 
Rules  of  Practice  and  Procedure.  IS  CFR 
385.211.  All  .such  protests  should  be 
filed  on  or  before  July  12,  1993  Protests 
will  be  considered  by  the  Commission 
in  determining  the  approprate  action  to 
be  taken,  but  will  not  serve  to  niake 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
I.mwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc  91-16256  Filed  7-&-93,  8  45  air^l 

BJLUNQ  CODE  »7i7-«1-»l 


[OocHet  No  CP93-51»-OO01 


K  N  Energy,  Inc.;  Application 


July  2, 1993. 

Take  notirr  thn*  on  Inpe  ^H   1  ;^''^ 

3,  K 

N  EnerKv,  In''  .  (K  N,.  F  0  Box  2h1 

'04 

Lake'A'ood,  Coioradn  ftC228   filed  :n 
Docket  No.  CP93-51&-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  piper. ne  facilities 
between  the  Springdale  Storage  Field 
and  the  Yenter  Plant  in  Logan  County, 
Colorado,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  proposes  to  construct  and  operate 
approximately  two  miles  of  8-inch 
pipeline  and  appurtenant  facilities 
located  in  Logan  County,  Colorado. 

K  N  states  mat  the  proposed  facilities 
would  be  used  to  connect  the 
Springdale  Storage  FaciUty  to  existing  8- 
inch  and  10-inch  pipeline  in  order  to 
facilitate  the  movement  of  withdrawal 
gas  to  the  Yenter  Plant. 

K  N  states  further  that  the  estimated 
cost  of  the  proposed  construction  is 
5250,000  and  proposes  to  finance  the 
proposal  through  internally  generated 
funds  or  interim  bank  loans. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  22, 
1993,  file  with  the  Fed(?ral  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission  s  Rules 
of  Practice  and  Procedure  (18  CFR 
385  214  or  385211!  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10),  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding 


.\riy  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
par.)  m  any  hearmg  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Elnergy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
thie  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  K  N  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  93-16268  Filed  7-6-93;  8:45  ami 

BILUW!  COOC  f717-01-l« 


[Docket  No  1095-6^1  fr-^XK)] 

Natlonai  Fuel  Gas  Supply  CofD.: 
Proposed  Changes  m  FERC  Gas  "«"  *i 

July  2, 1993. 

Take  notice  that  on  June  29, 1993. 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  the 
following  revised  tariff  sheet  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  become  effective  on 
July  1, 1993: 

Thirty-Sixth  Revised  Sheet  No.  5 

National  states  that  the  fiUng  is  made 
to  implement  an  Out-of-cycle  Purchased 
Gas  Adjustment  ("PGA")  rate  change. 
National's  revised  demand  and 
commodity  rates  are  $10.28  per  Dt  and 
309.47  cents  per  Dt  respectively. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
Company's  jurisdictional  customers  and 
the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delau-are.  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Qjpitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 


or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  July  12,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspertinn 

Lit;  wc,M'n,1  A    "A  m Ui  t a,  Jr., 
Acting  Secretary. 
rrp  rv>^  Q  1-1*^261  Filed  7-«-93;  8;45  ami 


Northwest  Pip«Un«  Corp.;  Request 
Under  Blanket  AuthoW?atton 

July  2. 199i 

Take  notice  that  on  June  29, 1993. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP93-525-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization 
partially  abandon  its  existing  faciUties 
at  the  Walla  Walla  Metering  Station  in 
Walla  Walla  County,  Washington,  and 
to  construct  and  operate  replacement 
facilities  at  this  station  in  order  to  better 
accommodate  its  existing  firm  delivery 
obligations  to  Cascade  Natural  Gas 
Corporation  (Cascade)  under  the 
authorization  issued  in  Docket  No. 
CP82-433-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

fJorthwest  states  that  the  existing 
maximum  delivery  capacity  of  its  Walla 
Walla  Meter  Station  is  less  than 
Northwest's  existing  firm  delivery 
obligations  to  Cascade  at  that  point 
imder  currently  authorized  firm  service 
agreements.*  Accordingly,  Northwest 
proposes  to  replace  the  two  existing  2- 
inch  regulators  at  the  Walla  Walla  Meter 
Station  with  two  3-inch  regulators  with 
75  percent  trim.  Northwest  also 
proposes  to  replace  a  4-inch  x  6-inch 
relief  valve  with  a  6-inch  x  8-inch  relief 
valve.  Northwest  states  that  these 
facility  changes  will  increase  the 
maximum  design  delivery  capacity  of 
this  station  fit)m  7,400  MMBtud  to 


'  Northwest  tlBtes  that  the  meter  ttation  ha5  a 
current  maximum  design  delivery  capacity  of 
approximately  7,400  MMBtu  per  day  (MMBtud), 
while  Northwest  hat  existing  firm  obligations  to 
delivery  up  to  13.939  MMBtud  through  the  station 
to  Cascade. 
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\'i  ' . ;  -1  VA  ;  !;•  Meter  Station  is  estimated 
to  ne  approximately  S37,B80.  including 
the  cost  of  ramoving  the  old  facilities. 
Since  the  proposed  fadiity  upgrades  are 
necessary  to  enable  Northwest  to  deliver 
up  to  its  current  firm  obligations  to 
Cascade  at  the  subject  points.  Northwest 
"States  that  it  will  not  require  any  cost 
reimbursement  from  Cascade. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piirsuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Ge.s  Act. 
Lin  wood  A.  Watwn.  Jr.,  I 

Acting  Secretary. 
(FR  Doc  93-16266  Filed  7-S-S3;  8;45  ami 
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Pan^ie   :  «  ■ 
Propoaec  .^ , 


-'em  P<pe  Lir,«  Co.; 
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July  2,  1993. 

Take  notice  that  Panhai^dle  Eastern 
Pipe  Line  Company  (Panhandle)  on  Jime 
30. 1993,  tendered  for  filing  a  propositi 
to  recover  by  means  of  a  direct  bill  to 
certain  of  its  former  sales  customers 
their  proportionate  share  of  the  net  debit 
balance  in  Panhandle's  Unrecovered 
Transportation  Cost  Account. 

Panhandle  states  that  because  its  sales 
services  were  terminated  as  a  result  of 
the  implementation  of  restructured 
services  in  Docket  No.  RS92-22-000 
effective  May  1, 1993,  it  is  now  time  to 
dispose  of  the  balance  in  the 
Unrecovered  Transportatioo  Cost 
Account  in  th<^  rrannor  approved  by  the 
Cor-ir:.;>i,or;   Pdr.ridr.  j!*-.  j.'roposes. 
consistent  with  the  &-.T.r  .s.^ion's  prior 
authohza-.:ons  in  D  x,k-''  N..  RP91-229- 
COO  Bt  a!,,  that  it  be  permitted  to  include 
the  dii-ect  bill  arr/ounts  in  the  normal 
invoices  for  July  operations  to  be  sent  to 
Lhe  affected  former  sales  customers 
.Accordingly,  Panhandle  requests 


CommiMian  approval  of  this  propose! 
not  btar  than  fuly  30. 1993. 

Panhandle  states  that  a  copy  of  this 
filing  was  mailed  to  each  affected  party 
and  to  affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428.  in  accordance  with  the  Rules 
of  211  and  214  of  the  Commission's 
Rules  and  Practice  and  Procedure  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  12. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wateon,  )r.. 
Acting  Secniary. 
(FR  Doa  93-16254  Filed  7-8-93;  8:45  ami 
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(Dockirt  No.  RP93-1 25-000] 

Texas  Eastern  Transmission  Corp.; 
Technical  Conferance 

July  2.  1993. 

In  the  Commission's  order  issued  on 
June  30. 1993,  the  Commission  ordered 
that  a  technical  conference  be  convened 
to  resolve  issues  raised  by  the  filing. 
The  conference  to  address  the  issues  has 
been  scheduled  for  Wednesday,  July  21. 
1993,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commissicn,  810 
First  Street,  NT.,  Washington,  DC  20426. 
All  parties  wishing  to  attend  should 
contact  Mary  Hain  at  (202)  208-0996 
before  July  9. 1993  to  indicate  the 
nxmiber  of  persons  attending. 
Linwt>od  A.  Watson.  Jr.. 
Acting  Secretary. 
IFR  Doc.  93-16259  Filed  7-8-93;  8:45  am) 
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(Dockat  No.  TVW3-16--?<M>001 

T''^-s-CDntr'i«n5ai  Gas  F-ipe  Ltr>e  Corp 
P' j;;::.)S^d  Cnaoges  ir,  F£RC  Gas  Tarif* 

July  2, 1993. 

Take  notice  that  Transcontinentel  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filinR  on  Tune  30. 1993  SiXth  Revised 
S'-.tn"  \,    f->(;  tf  :ts  WRi:  Gas  Tariff. 
■"h;'ii  R.:'-.  i>*^i  V'llume  No  1  whirii 


tariff  sheet  is  proposfid  m  he  f'f^«Ti;va 
Aui^ust  1.  1993 

■^GP!.  sta'es  that  Lhe  purpose  of  the 
instant  filing  is  to  revis*^  the  Great  Plains 
Volumetric  Surcharge  (GPS)  effective 
August  1,  1  ^""i  r.;-s;.ant  to  Section  39 
of  the  General  I  bnns  and  Conditions  of 
TGPL's  FERC  Gas  Tariff.  The  revised 
GPS  Surcharge  included  in  the  instant 
filing  consists  of  two  componer.ts — the 
Current  GPS  Surcharge  calculated  for 
the  period  August  1, 1993  through  July 
31, 1994  and  the  Great  Plains  Deferred 
Accoimt  Surcharge  which  is  based  on 
the  balance  in  the  current  GPS 
subaccount  plus  accumulated  interest  at 
April  30, 1993. 

Attached  in  Appendix  A  to  the  filing 
are  workpapers  supporting  the 
calculation  of  the  revised  GPS 
Surcharge  of  2.70«  per  dt  reflected  on 
the  tariff  sheet  included  therein. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers.  State 
Commissions  and  other  interested 
parties.  In  accordance  wth  provisions 
of  Section  154.16  of  the  Commission's 
Regulations,  copies  of  this  Cling  are 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston, 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  12, 1993.  Protest^  will  be 
considered  by  the  Commission  in 
determining  the  apprcprlate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bencome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Liswood  A  'Aatson,  Ir- 
Acting  Secretary: 

(FR  Doc.  93-162fi2  Filed  7-8-93;  8:45  ami 
BtuJNG  c;oe  n-'-T  -M 


[Oockat  No.  CP9O-«€i7-010I 

Transcontinentai  Gas  Pij>e  Line  Corp. 
Petition  to  Amend 

July  2. 1993. 

Take  notice  that  on  June  30. 1993. 
T.-^nscontinental  Gas  Pipe  Line 
Corporation  (TGPL),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  to 
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further  amend  die  cnr':*''  .a!*?  ;:(;•;  s  '.  <..: 
convenience  and  nef  fv. '  V  ^^     '^i!  by 
''"e  C:'<ni^  \^^'.'':  -V  orders  issued 
j    ;  .  <r\  1  ~,  1^1  And  June  11. 1991  and 
amended  by  order  issued  November  30, 
1992  in  Docket  Nos.  CP9O-687-O00.  et 
ai,  to  relocate  the  proposed  metering 
station  at  Chatham.  New  Jersey 
(Chatham  M4R)  from  milepost  1812.36 
on  TGPL's  system  to  milepost  1813.61. 

TGPL  states  that  the  Chatham  M&R 
wi  11  be  a  point  of  delivery  to  Public 
Senrice  Electric  and  Gas  Company 
(PSE&G)  under  TGPL's  Rate  Schedule 
FT-NT.  Through  the  local  zoning  and 
permitting  process.  TGPL,  PSE&G  and 
the  Chatham  Township  Board  of 
Adjustment  have  agreed  that  the  new 
location  is  better  suited  for  the  Chatham 
MiR.  TGPL  states  that  the  new  location 
no  only  has  more  space  for  the  metering 
station  equipment,  but  is  advantageous 
because  it  is  in  the  immediate  vicinity 
of  a  point  where  the  existing  systems  of 
TGPL  and  PSE&G  cross. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
July  12. 1993.  file  v*rith  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

LInwood  A.  Watson,  Jr., 
Acting  Secretary'. 
IFR  Doc.  93-16272  Filed  7-6-93;  8:45  am] 
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(Docket  No.  CP8&-75©-013] 

T-.'-' :c-:-'r2fi'G'  ''2as  ^''■:>e  \.'')e  Cc'-p.: 

wa.^  Ci  jiiii  ,j."d-  ^.^.,^S 

July  2, 1993. 

Take  notice  that  on  October  30. 1992. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transcc).  2800  Post  Oak 

Blvd.,  Houston,  1= :».j>.  77251,  submitted 
Itie  following  inur  iiat  or;  regarding  the 
sale  of  natural  gas  ' .;  b.  r.ade  to  an 

affiliate  under  T-rinsv,-:  s  R.i^e  Sfht^iale 
IS,  pursuant  to  the  8  ..ihonzafiun  granh-i 
by  an  order  i.ssut-:;  M^rch  24.  19^.9,  in 


'■-J    '0,  fci  ui.  i4fa 


(1)  Name  of  Buyer:  Transco  Energy 
Marketing  Company  (TEf^CO). 

(2)  Location  of  Buyer;  Houston,  Texas. 

(3)  Affiliation  between  Transco  and 
Buyer:  Both  Transco  and  TEMCO  are 
subsidiaries  of  Transco  Energy 
Company. 

(4)  Nature  of  the  Transaction: 
Purchase  for  resale. 

(5)  Term  of  Sale:  One  year, 
commencing  July  25, 1993. 

(6)  Estimated  Maximum  Daily 
Quantity:  1,000.000  MMBtu.  Estimated 
Total  Quantity:  365,000.000  MMBtu. 

(7)  Rates:  Maximum:  100%  load  factor 
derivative  of  TGPL's  Rate  Schedule  FS 
rate  plus  adjustments.  Minimum;  Zero, 
pursuant  to  Commission  Order 
Approving  Settlements  as  Modified  and 
Issuing  Certificates,  55  FERC  61,446 
(1991). 

Rate  to  be  Charged  During  the  Billing 
Period:  The  simple  average  of  the  four 
regional  prices  set  forth  in  the  table 
"Gas  Price  Report"  (in  $/MMBtu) 
published  in  the  first  issue  of  such 
month  of  Natural  Gas  Week  for  the 
following  regions:  (1)  Texas,  Gulf  Coast 
Offshore,  Spot  Delivered  to  Pipeline;  (2) 
Texas,  Gulf  Coast  Onshore,  Spot 
Delivered  to  Pipeline;  (3)  Louisiana. 
Gulf  Coast  Offshore.  Spot  Delivered  to 
Pipeline;  and  (4)  Louisiana,  Gulf  Coast 
Onshore.  Spot  Dehvered  to  Pipeline. 
Transcontinenta]  Gas  Pipe  Line 

Corporithn;  Docket  No.  CP89-759- 
013 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  within  30  days 
after  issuance  of  the  instant  notice  by    . 
the  Commission,  pursuant  to  the  order 
of  March  24, 1039.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  pretest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed, 
Transco  may  sell  gas  for  120  days  from 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 
LinwDod  A.  Watsoa,  Jr., 
Acting  Secretary. 
(FR  Doc  93-16267  Filed  7-6-93;  8:45  am] 

MLUNO  CODE  S717-01-M 

[Dccke!  he   ^i-'-'i 2::--X)0) 

United  Gas  Fip€f,r*e  Cc  ,  Con'e.'er:ce 

July  2. 1993. 

Take  notice  that  in  accordance  with 
:he  Commission's  order  of  July  2, 1993 
.n  this  proceeding,  a  conference  will  be 


convened  in  the  above-captionea  aociLet 
to  discuss  a  gas  diversion  mechanism  to 
be  incorporated  in  United's  tariff.  The 
conference  will  be  held  on  Thursday, 
July  15, 1993  at  1  p.m. 

"The  conference  will  be  held  in  a 
hearing  or  conference  room  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE  .  Washington.  DC 
20426.  All  interested  parties  are  invited 
to  attend.  Attendance  at  the  conference 
will  not  confer  party  status.  ' 
Linwood  A.  Watson, 
Acting  Secretary. 
IFR  Doc  93-16260  Filed  7-8-93;  8:45  am] 
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[Docket  No.  EG93-57-000] 

Westmoreland-LG&E  P«rtn«rt; 
Application  for  CommlMlon 
Determination  of  Exempt  Whotscala 
Generator  Status 

)uly  2. 1993 

On  June  28. 1993,  Westmoreland- 
LG&E  Partners  ("Applicant"),  a  Virginia 
general  partnership  with  its  principal 
place  of  business  at  300  Preston 
Avenue,  Charlottesville,  Virginia  22902, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  intends  to  owti  a  coal-fired 
electric  generating  facility  with  a 
maximum  net  power  production 
capacity  of  approximately  165  MW 
(summer)  and  167  MW  (winter).  All  of 
the  facility's  electric  power  net  of  the 
facility's  operating  electric  power  will 
be  purchased  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
whole.sale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capi'o!  Street, 
NW..  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  appHcation.  All  such 
motions  and  comments  should  be  filed 
on  or  before  July  16, 1993  and  must  be 
served  on  Applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  WatsoB,  Jr^ 
Acting  Secretory. 
(FR  Doc  93-16253  Filed  7-8-«3;  8:45  amj 
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Office  of  H«ar1ngs  and  AppMis 

Cases  Fll«d  During  WMk  of  Jun«  11 
Through  June  18.  1993 

During  the  Week  of  June  11  through 
June  13.  1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  m  the  Appendix  to  this  Notice 
were  Hied  with  the  Office  of  .Heann^s 


and  App«a!s  of  the  Department  of 

Under  EXDE  procedural  regulations,  10 
CFRpart  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
sendee  of  notice,  as  prescribed  in  the 
rr'VMif  I'al  regulations.  For  purposes  of 
Uh-  •^'jiU.aiions,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  }learings  and  Appeals,  Department  cf 
Energy,  Washington.  DC  20585 

Dated.  |uly  1,  1993. 
Geors;e  B  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


Date 


June  14,  1993 


jt"e  '  4.  1 993 


jure  '4    1993 


LiS'  ot^  Cases  'Deceived  e'^  '^^e  Or^'CE  of  Hearings  and  appeals 

(Week  of  June  1 1  Through  June  ^  8   1 993] 


Nane  and  Locatior  o<  Acpi'cant 


Case  Nc 


Jur-e  '5    '593 


June  18,  '593 


Ararsas  Pass  :  3  D    i'or'saa  "'as-s   ""v  RR272-107 


PtumBers  and  SteamfittefS  Local  150,  At- 
lanta. GA. 


QuarTti.n-/Aiicox  OH  Company,  Hardin,  KY  . 


Sooth  O-^argeMaptewood  Schod  District 

Mapewood.  NJ. 


David  Rodriguez  Soler,  Cranbury,  NJ 


LFA-C3C4 


pn"s.,3C-1 


RR272-108 


LFA-0305 


Type  of  Subnmssjor 


Request  for  ModifKation/Rescissioo  in  the  Crude 
Oil  Refund  Proceeding.  H  Granted:  T>-e  Jur>e  3, 
1993  Dismissal  Letter  (Case  No  RF272-e7413) 
issued  to  Aransaa  Pass  ISO.  wouW  be  modi- 
fied regarding  the  fimn's  appitcation  for  refund 
submrtted  in  the  Cmde  Oil  Refund  Proceeding. 

Appeal  of  an  Infonnatioo  Request  Deniai.  If  Grant- 
ed: Plumbers  and  Steamfitters  Local  150  would 
receive  copies  of  certified  payroJI  records  sub- 
mitted by  Sig  Cox,  Inc.  and  GoW  Mechanical 
Service,  Inc 

Request  tor  ModificatiofVResclss*on  In  the  Quan- 
tum Refund  Proceeding  If  Granted:  The  Janu- 
ary 2.  1992  Decision  and  Order  (Case  No 
Rf^339-46  issued  to  Wilcox  Oil  Company  would 
be  modified  regarding  the  firm's  application  for 
refund  submitted  in  t^e  Quantum  Refund  Pro- 
ceeding. 

Request  for  Modification/Rescission  in  the  Crude 
Oii  Re'und  Proceeding.  If  Grar.ted.  The  June  3, 
1 993  Dismissal  Letter  (Case  No.  RF272-«7465) 
issued  to  South  Orange-Mapiewood  School  Dis- 
trict would  t>e  modified  regarding  the  finn's  ap- 
plication for  refund  submitted  In  the  CnxJe  Oil 
Refund  Proceeding 

Appeal  of  an  Information  Request  Denial.  If  Grant- 
ed David  Rodnquez  Soier  would  receive  access 
to  records  including  the  contractors  applicable 
sections  cited  in  Mr  Missc's  letter  of  February 
26    1993 


ADDnSSSeS; 


UMI 


Refunds  A^^i  ca-  cns  Received 

>VEEK  OF  JUNE  11  TO  JUNE  18,  1993] 


LJate  '9- 

ceived 


6, 1  V93 
6.  •  •  53 


Name  of  -Qf'^rxi  z'Z- 

ceedma^ame  d'  '9- 

turxi  appiica'^i 


Baileys  ~etaco 


-*-a"9S  ..araoie 
SwCer  '  CC 
5.' '4.53  Hamiftor,  i  Mior-e 

j      Products,  inc. 
6. 15-33        Auburn  Gas-W  3ist 

I      Street 
6^15.53    .  i  Auburn  Ga&-/»  3 'St 
Stree* 


6/'l  5/93 
6/1S'93 
6.tS90  -.  i  Girard  Bros.,  inc 


m- 


,ase  num- 
ber 


par^y.  inc 
Cooper's  Texaco  ff2 


RF321- 

19770 
RF342-021 

RF321- 

19971 
RF321- 

19772 
RF321- 

19773 
0-342-322 

RF321- 

19774 
RF321- 

19775 


Refunds  Appucations  Received 
Continued 

[WEEK  OF  JUNE  1 1  TO  JUNE  'B    i553] 


Date  re- 
ceived 

Name  cf  'pf'^.nd  pro- 
tunO  appitcant 

Case  num- 
cer 

6/18y93  .. 

Bfiar'Acod  Gult,  Inc 

RF30a- 

21745 

6/18/93  .. 

Butane  Gas  Com- 
pany, Inc. 

RF340-135 

6/11/93 

Atlantic  Richfield 

RF30-^- 

Thnj6/ 

App«cattor»9  Re- 

14094 

18«3. 

ceived. 

Thru 

RF3C4- 

14109 

6/11/93 

C-jde  0<!  "e+'urd 

RF272- 

Thme/ 

Applications  Re- 

94749 

18/93. 

ceived- 

Thnj 

RF272- 

94756 

!FR  Doc.  93-16320  Filed  7-«-93:  8:45  ami 

BILUNQ  coot  ftiSO-OI-P 


UNITED  STATES  ENVIRONMENTAL 
PROTECTION  AGENCY 

[FRL-4677-2] 

Public  Notice  for  New  Jersey's 
Request  to  Assume  the  Section  404 
Program  Under  the  Clean  Water  Act 

agency:  United  States  Environmental 

Protection  Agency 
ACnON:  Notice. 

SUMMARY:  The  Federal  Clean  Water  Act 
(CWA)  established  the  Section  404 
Permit  Program,  under  which  the  US. 
Army  Corps  of  Engineers  (Corps),  may 
issue  permits  for  the  discharge  of 
dredged  or  fill  material  into  "waters  of 
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the  United  States"  as  identified  m  the 
CWA.  Section  404(g)(1)  of  the  CVVA 
allows  any  State  to  apply  to  the  United 
States  Environmental  Protection  Agency 
(USEPA)  to  administer  its  own 
individual  and  general  permit  program 
for  the  discharge  of  dredged  or  fill 
material  into  state  regulated  waters 
within  its  jurisdiction.  The  State  of  New 
Jersey  has  submitted  a  full  and  complete 
Request  for  State  Program  Approval  and 
proposes  to  operate  the  State  permit 
program  for  regulated  acti\-ities  into 
waters  within  the  jurisdiction  of  the 
State  in  accordance  with  the  CWA. 
USEPA  will  approve  or  disapprove  the 
program  transfer  by  October  13, 1993. 

GATES;  Public  comment  period  for  the 
proposed  transfer  closes  on  August  27, 
1993.  USEPA  will  hold  three  public 
hearings  on  New  Jersey's  application,  on 
August  10. 1993  (Moorestown.  Nil, 
August  11.  1993  (Hightstown.  Njj,  and 
\'.:^iM  12.  V^Q3  ia.a;han.,  NJ). 

ADOHESSes:  .*i.ny  interested  persons  may 
ccmoier!  upon  New  Jersey's  application 
by  wnt;r.g  to  Mr  Mario  Del  Vicario, 
Chief,  Mar  re  and  Wetlands  Protection 
Branrh,  I'SEPA  Region  2,  26  Federal 
Plaza,  New  York.  NY  10278.  The 
hearings  will  be  held  at  the  following 
locations: 

(1)  Tuesday  August  10. 1993  from  3 

p  m  to  5  p  m.  and  7  p.m.  to  close,  at  the 

a  .diTrriiun  of  Moorestown  High  School, 


J  3 


Stanwick  Road.  Moorestown, 


New  Jersey. 

(2)  Wednesday  August  11. 1993  from 
3  p  m  to  5  p.m.  and  7  p  m,  to  clcse  at 
the  auditorium  of  t.hp  Grar  e  R  'g»^rs 
School.  Stockton  Streel.  Hightstown, 
MtTcer  County,  NJ. 

!"i)  r:;ursday  .August  12,  1993  from  3 
p  .Ti,  to  5  p  m  and  7  p.m.  to  close,  at  the 
auditorium  of  the  Chathaii  Middle 
School,  480  Main  Street  ("old  "  Route 
24)  Chatham,  Morris  County.  NJ 

FOR  FU.CITHER  !NFORMA"nON  CONTACT.  Mr 
Mario  D«!  X'lcaxio.  Cnief.  Marir.e  and 
Wttlands  Protection  BrancJi  at  212- 
264-5170. 

SUPPLEMENTARY  INFORMATION:  The 
States  suitrnissio.'i  is  on  file  and  may  be 
inspected  and  copied  (for  a  per  page 
charge)  at  the  USEPA  Region  2  office  in 
New  York  City.  In  addition,  copies  of 
the  complete  submission  package  are 
a%'ailab!e  for  review  at  the  New  Jersey 
Department  of  Enviranmental  Protection 
and  Energy  (NJDEPE),  CN  401.  501  F.ast 
State  Street,  Trenton,  New  Jersey, 
08625-0401,  (609-633-6755).  The 
regulations  establishing  the 
requirements  for  the  approval  of  State 
programs  under  Section  404  of  the  CWA 
were  pubUshed  in  Volume  53.  No  108 
of  the  Federal  Register.  June  6, 1988  (40 


CFR  Parts  232  dud  233),  beginning  at 
page  20764. 

Bh;  ki.-ri:;i2r5d 

The  Federal  Clean  Water  Act  (33 
U.S.C  1251  et  seq.]  established  the 
Section  404  Permit  Program,  under 
which  the  Secretary  of  the  Army,  acting 
through  the  Chief  of  Engineers  of  the 
U.S.  Army  Corps  of  Engineers  (Corps), 
may  issue  permits  for  the  discharge  of 
dredged  or  fill  material  into  "waters  of 
the  United  States"  as  identified  in  the 
CWA. 

Section  404(g)(1)  of  the  CWA  provides 
that  the  Governor  of  any  State  can  apply 
to  the  Administrator  of  the  EPA  to 
administer  its  own  individual  and 
general  permit  program  for  the 
discharge  of  dredged  or  fill  material  into 
state  regulated  waters  within  its 
jurisdiction.  "State  regulated  waters" 
are  defined  in  40  CFR  232.2(p)  as  "those 
waters  of  the  United  States  in  which  the 
Corps  suspends  the  issuance  of  Section 
404  permits  upon  approval  of  a  State's 
Section  404  permit  program  by  the 
Administrator  under  Section  404(h). 
The  program  cannot  be  transferred  for 
those  waters  which  are  presently  used, 
or  are  susceptible  to  use  in  their  natural 
condition  or  by  reasonable  improvement 
as  a  means  to  tran.sport  interstate  or 
foreign  commerce  shoreward  to  their 
ordinary  high  water  mark,  including  all 
waters  which  are  subject .fo  the  high  tide 
line,  including  wetlands  adjacent 
thereto." 

The  State  application  to  administer 
the  Section  404  program  must  include 
the  following: 

(a)  A  letter  from  the  Governor  of  the 
State  requesting  program  approval. 

(b)  A  complete  program  description  as 
sat  forth  in  40  CFR  233.11. 

(c)  An  Attomev  General's  statement, 
as  set  forth  in  40"CFR  233.12. 

(d)  A  Memorandum  of  Agreement 
with  the  EPA  Regional  Administrator,  as 
set  forth  in  40  CFR  233.13. 

(e)  A  Memorandum  of  Agreement 
with  the  Secretary  of  the  Army,  as  set 
forth  in  40  CFR  233.14. 

The  State  of  New  Jersey  has  submitted 
a  full  and  complete  Request  for  State 
Program  Approval  and  proposes  that  the 
New  Jersey  Department  of 
Environmental  Protection  and  Energy 
operate  the  State  permit  program  for 
regulated  activities  into  waters  within 
the  jurisdiction  of  the  State  in 
accordp.ice  with  Sectio.n  404  of  the 
CVVA. 

New  jersey's  Freshwater  Wetlands 
Prote<:tion  Act  (Act),  N.J.S.A.  13:9B-1  et 
seq  (Piib  L  1987,  c.  156)  requires  the 
State  to  "take  ell  appropnate  action  to 
secure  ihe  assumption  of  the  permit 
jurisdiction  exercised  by  the  United 


States  Army  Corps  of  Engineers 
pursuant  to  the  Federal  Act,"  providing 
the  impetus  to  allow  the  pursuit  of  this 
goal.  Since  the  State  program  was 
established  with  the  idea  that  the  State 
would  pursue  assumption  of  the  404 
program,  many  aspects  of  the  State'f 
program  parallel  the  Federal  404 
program.  However,  the  State  program  is 
more  comprehensive  in  that  it  regulates 
more  activities  than  just  the  disposal  of 
dredged  or  fill  maten&l  in  regulated 
areas,  and  includes  the  regulation  of 
transition  areas  (non-wetland  buffers) 
adjacent  to  most  wetlands.  These  bufTer 
areas  and  the  State  regulated  activities 
that  go  beyond  the  purview  of  the 
Federal  program  are  not  subject  to  EPA 
approval  or  oversight. 

The  State  program  provides  for  the 
issuance  of  two  types  of  permits; 
Statewide  general  permits  and 
Indi\idual  permits.  Applicants  must 
submit  applications  with  accompanying 
documentation  and  plans  to  the  State 
for  review  and  approval  prior  to 
undertaking  any  regulated  activities 
pursuant  to  either  Statewide  general 
permits  or  Individual  permits.  The  State 
has  adopted  23  Statewide  general 
permits.  In  order  to  issue  a  general 
permit,  the  State  must  determine  that 
the  proposed  activities  "will  cause  only 
minimal  adverse  environmental  impacts 
when  performed  separately,  will  have 
only  minimal  cumulative  adverse 
impacts  on  the  environment,  will  cause 
only  minor  impacts  on  freshwater 
wetlands,  will  be  in  conformance  with 
the  purposes  of  the  Act,  and  will  not 
violate  any  provision  of  the  Federal 
Act"  (N.J.S.A.  13:9B-23C).  An  applicant 
must  meet  specific  conditions  in  order 
for  the  State  to  authorize  regulated 
activities  pxirsuant  to  a  specific 
Statewide  general  permit.  If  a  proposed 
activity  does  not  meet  the  standards  for 
authorization  under  a  general  permit, 
the  applicant  may  apply  for 
authorization  under  an  individual 
permit. 

Individual  permits  are  issued  by  the 
State  upon  the  finding  that  there  are  no 
practicable  alternatives  to  the  proposed 
activity.  A  complete  description  of  the 
Individual  permit  process  and  the 
standards  for  granting  of  an  Individual 
permit  are  found  at  N.J.S.A.  7:7A-3. 

In  addition,  there  are  standard 
requirements  for  all  regulated  activities 
in  freshwater  wetlands  and  State  open 
waters  (N.J.S.A.  7;7A-3.5.)  For  example, 
an  Individual  permit  cannot  "cause  or 
contribute  to  a  violation  of  any 
applicable  State  water  quality 
standard."  Included  within  the  standard 
requirements  are  criteria  for  the 
determination  of  whether  a  proposed 
activity  is  in  the  "public  interest" 
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The  Regional  Administrator  is 
required  to  approve  such  submitted 
application  by  the  State  to  assume  the 
Section  404  program  unless  the  State 
program  does  not  meet  the  requirements 
of  Section  404  (h)  of  the  CW.^.  Among 
other  authorities,  the  State  must  have: 
(1)  Adequate  authority  to  issue  permits 
which  comply  with  all  pertinent 
requirements  of  the  CWA.  including  the 
guidelines  developed  under  Section  404 
(b)(1);  (2)  Adequate  authority,  including 
civil  and  criminal  penalties,  to  abate 
violations  of  the  permit  or  permit 
program;  and  (3)  authority  to  ensure  that 
the  Administrator,  the  public,  and  any 
other  affected  State  and  other  affected 
agencies,  are  given  notice  of  each 
application  for  permit  and  are  provided 
an  opportunity  for  comment  before  a 
ruling  on  each  such  application. 

The  following  is  a  bnef  description  of 
EPA's  procedure  for  Program  approval: 

(a)  Cfnce  EPA  determines  that 
NJDEPL's  assumption  package  is 
complete,  a  120  day  statutory  review 
period  commences. 

lb)  EPA  will  provide  copies  of  a 
complete  assumption  package  within  10 
days  of  receipt  to  the  Corps,  the 
•National  Marine  Fisheries  Service 
(NMFS).  and  the  United  States  Fish  and 
Wildlife  Service  (USFWS)  for  review 
and  comment. 

Withm  90  days  of  EPA's  receipt  of  a 
complete  program  submission,  the 
Corps.  FWS  and  N\fFS  shall  submit  to 
EP.\  any  comments  on  the  State 
program. 

(c)  EPA  will  publish  notice  of  the 
State's  application  in  the  Federal 
Register  and  in  enough  of  the  State's 
largest  newspapers  to  attract  statewide 
attention. 

(d)  EPA  will  provide  for  public 
hearings  not  less  than  30  days  after  such 
notice  is  published  in  the  Federal 
Register 

(e)  EPA  will  approve  or  disapprove 
the  program  transfer  within  120  days  of 
receipt  of  the  complete  program 
submission. 

(0  If  the  Regional  Administrator 
approves  the  State's  program,  he  shall 
notify  the  State  and  the  Secretar>'  and 
publish  notice  in  the  Federal  Register. 
Transfer  of  the  program  to  the  State 
shall  not  be  effective  until  this  notice  is 
published. 

(gj  If  the  Regional  Administrator 
disapproves  the  State's  program  based 
on  the  State  not  meeting  the 
requirements  of  the  Act  or  of  the 
transfer  regulations,  the  Regional 
Administrator  shall  notify  Oie  State  of 
the  reasons  for  the  disapproval  and  of 
any  revisions  or  modifications  to  the 
State's  program  which  are  necessary  to 
obtain  approval.  If  the  State  resubmits  a 


program  submission  remedying  the 
identified  problem  areas,  the  approval 
procedure  and  statutory  review  period 
shall  begin  upon  receipt  of  the  revised 
submission. 

EPA  Region  2  has  scheduled  three 
public  hearings  to  consider  this  request 
by  the  State  of  New  Jersey  and  to  enable 
all  interested  parties  to  present  their 
views  on  the  State's  submission.  At  the 
public  hearings,  oral  statements  will  be 
heard  and  considered,  and  a 
stenographer  will  be  present  to  record 
the  proceedings.  Testimony  should  be 
submitted  in  writing.  Oral  presentations 
will  generally  be  limited  to  five  (5) 
minutes  and  should  generally 
summarize  the  written  testimony  to 
allow  time  for  all  interested  parties  to  be 
heard.  Persons  are  encouraged  to  bring 
extra  copies  of  their  written  statements 
for  the  use  of  the  hearing  panel  and 
other  interested  persons. 

The  hearing  record  will  be  left  open 
for  a  period  of  15  days  following  the  last 
hearing  to  allow  any  person  to  submit 
additional  written  statements  or  to 
present  views  or  evidence  tending  to 
rebut  testimony  presented  during  the 
hearing.  All  comments  or  objections 
presented  at  the  public  hearings  end 
during  the  entire  public  commer.t 
period  will  be  considered  by  USEPA 
before  taking  final  action  on  the  New 
Jersey  request  for  State  Program 
Approval.  Please  bring  this  notice  to  the 
attention  of  persons  you  know  would  be 
interested. 

Dated:  June  30, 1993. 
William  J.  Muszynski, 

Acting  Fegional  Administraior. 

[FR  Doc.  93-16307  Filed  7-a-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-4«:-s-r! 

Public  Watei  Syster-i  Supervision 
Prog'aTi   Revision  fof  the  State  of 
Arizona  S.jrl8<:e  Water  Treatment  and 
Total  Coliform  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Arizona  is  revising  its 
approved  State  Public  Water  System 
Supervision  Program.  Arizona  has 
adopted  a  revised  drinking  wa'er 
regulation  which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  ground  water  systems  influenced 
by  surface  water.  Arizona  has  also 


adopted  a  drinicing  water  rtgulatijn  for 
total  coliform  bacteria.  These  state 
regulations  correspond  to  National 
Primary  Drinking  Water  Regulations 
promulgated  bv  EPA  on  June  29, 1989 
(54  FR  27486  and  27544).  EPA  has 
determined  that  the  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  rules.  Therefore, 
EPA  has  tentatively  decided  to  approve 
the  State  program  revisions. 
Furthermore,  EPA  hereby  ratifies  all 
state  filtration  determinations  that  were 
made  pursuant  to  the  rule  by  the  State 
of  Arizona  prior  to  this  notice. 

All  interested  parties  are  invited  to 
request  a  public  hearing  on  EPA's 
decision  to  approve  the  state  program 
revisions.  A  request  for  a  public  hearing 
must  be  submitted  by  August  9,  1993,  to 
the  Regional  Administrator  at  the 
address  shown  below.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator,  If  no  timely 
and  appropriate  request  for  e  heanng  is 
received  and  the  Rogional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
shall  become  effective  August  9,  1993, 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  org.inization,  or  other  entity 
requesting  a  hearing,  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  docum.ents  relating  to 
this  determinati'm  are  available  for 
inspection  between  the  hours  cf  8:30 
am  and  4  p  m..,  Monday  through 
Friday,  at  the  following  offices;  Arizona 
Departm.ent  of  Environmental  Quality, 
Drinking  Water  Compliance  Unit,  3033 
N.  Central  Ave,  Phoenix,  Arizona  85012; 
and  EPA.  Region  LX.  Water  Management 
Division.  Water  Supply  Section  (W-6- 
1),  75  Hawthorne  Street,  San  Francisco, 
California  94105, 

FOR  FURTHER  INFORMA'riON  COKTACT;  Jose 
I,  Caratini,  EP.^,  Region  IX.  at  the  San 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1852. 

IScc,  U13  of  the  Safe  Drinking  Water  Act  as 
amended  [19861,  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 
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Dated  June  29,  '993. 
]ahn  C.  Wise, 

Acting  Regional  Administrator. 
!FR  Doc  Q-»-'!6?n  F:!«d  7-8-93;  8-45  am) 

eiLUNO  COM  «4«>-«0-.P 


Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
California  Surface  Water  Treatment 
and  Total  Coilform  Rules 

agency:  Envirorimenta:  P-otection 

.^^■^r.ry  (EPA). 

AcnoN:  Notice  of  decision  and 

opportunity  forbearing, 

SUMMARY;  Notice  is  hereby  given  that 
the  State  of  California  is  revising  its 
approved  State  Public  Water  System 
Supervision  Program  California  has 
adopted  a  revised  drinking  water 
regulation  which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  ground  water  systems  influenced 
by  surface  water.  California  has  also 
adopted  a  dx.nking  water  regulation  for 
total  coliform  bacteria.  Tnese  state 
regulations  correspond  tc  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  June  29,  198^ 
(54  FR  27486  and  27544)  EPA  has 
determined  that  the  State  progran-; 
revisions  are  no  less  stringent  than  the 
corresponding  federal  rules.  Therefore. 
EPA  has  tentatively  decided  to  approve 
the  State  progrann  revisions. 
Furthermore,  EPA  hereby  ratifies  all 
state  filtration  determinations  that  were 
made  pursuant  to  liie  rule  by  the  State 
of  California  prior  to  this  notice, 

All  interested  parties  ere  invited  to 
request  a  public  hearing  on  EISA's 
decision  to  approve  the  state  program 
revisions.  A  request  for  a  pubUc  hearing 
must  be  submitted  by  August  9, 1993,  to 
the  Regional  Administrator  at  Lhe 
address  shown  below.  Insubstantial 
requests  for  a  heanng  may  be  denied  by 
the  Regional  Administrator  If  nn  time!', 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrat  - 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  deterrriination 
shall  become  effective  Augu.«t  9,  1993 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  heanng;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator  s 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  heanng.  and  (I)  The  signature  of 
the  individual  making  the  request,  or,  if 
Lhe  request  is  made  on  behalf  of  an 


organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 

organi7,auon  or  other  entity. 

ADDRESSES;  All  documie.-;ts  relating  to 
•his  determii nation  are  avd liable  for 
inspection  between  tiie  hc:-urs  of  8;30 
a  m  and  4  p,mi  .  Monday  '.h^'ough 
Friday,  et  the  following  offices: 
California  Department  of  Health 
Services,  Office  of  Drinking  Water,  601 
North  7th  Street,  P  0  Box  942732. 
Sacramento.  CA  94234-7320;  and  EPA. 
Region  DC,  Water  Management  Division. 
Water  Supply  Section  (W-6-1).  75 
Hawthorne  Street,  San  Francisco, 
Cahfomia  94105 

FOR  FURTHER  INFORIur.OK  CONTACT: 
V,,['..'^.:r.  Si  Robberscr:  LI'A  Kt-gion  DC, 
at  the  San  Franciscc  fic: ,:,. --s  given 
above  or  bv  telerhone  at  i415)  744- 
1857. 

[Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended  (1986);  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Dated:  lune  30. 1993. 
)okn  C  W  ise. 

Acting  Regional  Administrator. 
!FR  Doc  93-16310  Filed  7-8-93;  8:45  ami 


;ER-fRL-4622-4] 


Environmental  Impact  Statements  en6 
Regulations;  Avatlability  o'  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  21, 1993  through  June  25. 
1993  pursuant  to  the  Environmental 
Review  process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Pohcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
s'atements  (EISs)  was  pubUshed  in  FR 
lated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AF  ^  r^      >-- NM  Rating 
EC2,  La  Manga  Timber  Sales, 
Iraplem.entat.on,  Carson  National  Forest, 
ELPutc  Ranger  District,  Rio  Arriba 
Co;in'y,NM 

SUMMARY;  EPA  expressed  environmental 
concerns  regarding  cumulative  impacts 
on  the  Rio  \'a!lecito8  Watershed,  old 
growl h  tim.'t>er  and  the  Mexican  Spotted 
Owl,  EPA  requested  additional 
information  be  included  m  the  final  EIS. 

ERP  No,  D-AFS-L02021-O0  Rating 
EC2.  Umatilla  and  Malheur  National 
Forests  Oil  and  Gas  Lxploration  and 


Development,  Lease  Offerings  <,p\f^rai 
Counties.  WA  and  OR. 

s^MMAflv  EPA  had  environmental 
concerns  based  on  the  potential  for 
adverse  water  quality  and  air  quality 
effects.  Additional  information  and 
clarification  about  groundwater  effiects, 
air  quality  effects,  definition  of  several 
terms  and  phrases,  and  mitigation 
feedback  was  requested. 

ERP  No.  D-COE-G11025-O0  Rating 
LO.  Roving  Sands  Joint  Training 
Exercise  Program  and  White  Sands 
Missile  Range.  Implementation.  11th  Air 
Defense  Artillery  Brigade.  Site  Specific. 
Fort  Bliss,  EL  Paso  County.  TX  and 
Otero  and  Dona  Ana  Counties,  NM. 

SUMMARY:  EPA  had  no  objections  to  the 
proposed  project  if  the  mitigation  is 
incorporated  as  part  of  the  proposed 
project  action.  EPA  requested  that 
additional  endangered  s{>ecies 
documentation  be  included  in  the  final 
EIS. 

ERP  No.  DS-NOA-B91021-00  Rating 
LOl,  Northeast  Multi-Species  Fishery 
Management  Plan,  Amendment  5, 
Updated  Information.  Implementation, 
Gulf  of  Maine.  Georges  Bank  ME.  NH, 
CT.  RI  and  MA 

ScMw  t -■  -  EPA  had  no  objections  to  the 
activities  suggested  in  this  document. 

Final  EISs 

ERP  No.  F-FHW-C40123-NY  NY-«6 
Improvement,  Meadow  Street  in  the 
City  of  Ithaca  to  Duboise  Road  in  the 
Town  of  Ithaca,  Funding  and  COE 
Section  10  and  404  Permits,  Tompkins 
County,  NY. 

SUMMARY;  EPA  expressed  environmental 
concerns  with  regard  to  the  potential 
impacts  to  Cayuga  Lake.  EPA  requested 
that  the  ROD  include  specific 
commitments  requiring  further  analysis 
as  well  as  the  inclusion  of  appropriate 
mitigation  measures. 

ERP  No.  F-GSA-E81035-GA  Atlanta 
Federal  Center  C^onsoUdation  for  the 
housing  of  several  Federal  Agencies, 
Site  Specific,  Rich's  Department  Store, 
Martin  Luther  King,  Jr.  Drive,  Atlanta, 
GA. 

SUMMARY:  EPA  had  no  objections  to  the 

proposed  project. 

Dated:  July  6, 1993. 
William  D.  Dickenon, 
Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc.  93-16331  Filed  07-OS-93;  8:45  am] 
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Environmental  Impact  Statamantt; 

Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Informalicn  (202] 

260-5076  or  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Bled  June  28.  1993 

through  July  2,  1993  pursuant  to  40  Q"R 

1506  9, 

EIS  No  930215,  DR.AFT  SLTPLE\fT-^.T, 
CX)E,  KS,  Arkansas  and  Walnut  Rivers 
Flood  Control  Plan,  Updated 
Information,  Implementation, 
Arkansas  City,  Cowley  County.  KS, 
Due:  August '23.  1993.  Contact  I  Paul 
Mace  (918)669-7138. 

EIS  No.  930216.  DR.\FT  E,IS,  AFS,  OR. 
Eagle  Creek  Timber  Sale  and  Read 
Construr-tion,  Implementation. 
Estarada  and  Zigzag  Ranker  Districts, 
Mt  Hood  National  Forest.  Clackamas 
County.  OR,  Due-  August  23.  1993. 
Contact  Janet  Anderson-Tyler  (503) 
630-6861. 

EIS  No  930217,  DR.MT  EIS,  AFS,  ID. 
Katka  Peak  Timber  Sale  and  Rod:i 
Construction,  Imiplementation, 
Bonners  Ferry  Ranger  District,  Idaho 
Panhandle  National  Forests. 
Bounda.'7  County,  ID,  Due:  August  23, 
1993.  Contact:  Mark  A.  Grant  (202) 
267-5561. 

nS  No.  930218.  FINAL  EIS,  BLM.  C.\. 
Cajon  Crude  Oil  Pipeline  Proiect. 
Construction,  Operation  and 
Transportation,  from  the  Santa 
Barbara  Channel  and  the  San  Joaq ^m 
Valley  to  the  Los  Angeles  Basin, 
Granting  of  Right-of-Way  Permit,  San 
Bernardino  and  Los  Angeles  Counties, 
CA,  Due;  August  9,  1993,  Contact: 
Stephen  [ohnson  (909)  697-5234. 

EIS  No.  930219,  FTN'AL  EIS,  AFS,  NfT, 
South  Seal  Project.  Heal  Mountain 
Gold  and  Silver  Mine  Expansion 
Pro]ect.  Construction  and  Operation, 
Plan  of  Operation,  Mining 
Recla.mation,  Approval  of  Permits, 
Butta  Ranger  Distnct,  Deerlodge 
National  Forest,  Silver  Bow  Ccuntv. 
MT,  Due  August  9,  1993.  Contact  ' 
Margie  Ewmg  (406)  494-2147 

as  No  930220,  FLNAL  EIS,  USA,  C*. 
Fort  Ord  Disposal  and  Reuse 
Installation.  Im.plementation, 
Establishment  of  Preside  of  Monterev 
(POM)  Annex.  Cities  of  Manna  and 
Seaside.  Monterey  County,  C--^.  D:.e 
August  9.  1993,  C'on'act:  Bob  Verkade 
(916)  557-7423 

EIS  No.  930221,  FLNAL  EIS.  AFS.  OR. 
Spirit  Fire  Recovery  Project.  Harvest 
Timber  and  Road  Construction.  High 
Spirit  Fire  Area,  Willamette  Na'ional 
Forest.  Oakridge  Ranger  Distnct,  Izr:*) 
County,  OR,  Due:  August  9,  1993, 


Contact:  Robert  L.  Barstad  (503)  782- 
2291 

F;TS  No  930222.  DRAFT  EIS.  AFS,  FL. 
Sopchoppy  River  Corridor,  Wild  and 
Scenic  River  Study,  National  Wild 
and  Scenic  Rjvers  System,  Suitability 
or  Nonsuitability.  Wakulla  Ranger 
Distrid.  Apaiachicola  National  Forest, 
Wakulla  County,  FL.  Due:  October  7, 
1993,  Contact:  terry  Tenold  (904) 
681-7337. 

EIS  No  930223,  DR.\FT  EIS,  SFW,  NV. 
Desert  National  Wildlife  Ranger 
Mineral  Withdrawal  Project. 
Implementation,  Clark  and  Lincoln 
Counties,  NV.  Ehie:  September  7. 
1993,  Contact:  Mark  A  Strong  (503) 
231-2235. 

EIS  No.  930224.  DR.^FT  EIS.  NOA.  HI, 
Pelagic  Fisheries  of  the  Western 
Pacific  Region,  .\mendm.ent  7  to  the 
Fishery  Management  Plan, 
Implementation.  Exclusive  Economic 
Zone,  (EEZ),  HI,  Due:  August  23. 
1993,  Contact:  Nancy  Foster  (301) 
713—2239. 

EIS  No.  930225,  DR.\n  EIS.  NTS,  MN, 
Mississippi  National  River  and 
Recreation  Area  (NR.^A) 
Comprehensive  Management  Plan, 
Implementation,  US  Coast  Guard, 
COE  Sections  10  and  404  Permits, 
Minnesota  and  St.  Croix  Rivers. 
Harriet  Island.  Anoka,  Ramsey, 
Washington,  Dakota  and  Hennepin 
Counties,  .MN,  Due  Augiist  23,  1993. 
Contact:  Joanne  Kyral  (612)  290-4160. 

,\mended  Notices 

EIS  No  930182,  DRAFT  EIS,  FRC,  NH, 

Upper  Androscoggin  River  Basin 
Hydroelectric  Projects.  Issuance  of 
New  Licenses/Relicensing  for 
Operation  of  Seven  Hydroelectric 
Projects,  Coos  County.  NH.  Due: 
August  10,  1993.  Contact:  Mr.  R. 
Feller  (2021  219-2796,  Published 
FR — 06-11-93 — Review  period 
extended. 

Dated:  July  6. 1993. 
WtUiain  0  Dkkenon, 
D€'p  'jtv  Direclor.  Office  r^f  Federal  Activities 
FR  :>)<:   93--56310  Filed  7-8-93;  8. 45  am] 
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[OPPTS-59324A;  FRL-4632-2) 

Certain  Chamlcala;  Approval  of  a  Teat 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
.■\genry  (EP.\). 

ACTION:  Notice. 

SUMMARY;  This  notice  announces  EPA's 
approval  of  an  application  for  test 
rrarketing  exemption  (TME)  under 
section  5(hJ(l)  of  the  Toxic  Substances 


Control  Act  (TSCA)  and  40  CFR  720  38 
EPA  has  designated  this  application  as 
T\fE-93-20.  The  test  marketing 
conditions  are  described  below. 

EFFECTIVE  DATE:  June  24.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  A  Stalter.  New  Chemicals 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-611,  401  M  St,  SW., 
Washington,  DC  20460,  (202)  260-0028 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirem,«nts  and 
permit  them  to  manufacture  or  Import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
m;i:ketiiig  purposes  will  not  present  an 
unrwa.sonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restridions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury, 

EPA  hereby  approves  TME-93-20. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-93-20.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3,    Copiesof  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 


UMI 
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TME-M-20 

D<Me  of  Receipt  Kiay  12.  1993. 

S'otscp  0^ Receipt:]une  R   IQQ^  f^s  FF 
32123), 

Anplicant  Confidential 

Chpmical:  (G)  Methyl  amine  esters. 

I'se  (G)  Intermediate 

Production  Voiume:  Confidential. 

Sumber  of  Customers:  ConHdential. 

Test  Marketing  Period  12  months, 
commencing  on  first  day  of  commercial 
m.anufacture. 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  actiuties  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

Dated:  June  24. 1993. 
Denise  M.  Keehner, 

Acting  Dinctor.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

fFR  Dor  cn_ifi32q  Filed  7-8-93;  8:45  am] 


FEDERAL  COMMUNICATIONS 

COMf/iSSlON 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Julys,  1993 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperv.-ork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street.  NW.,  suite 
140,  \V,9sh:ngton,  DC  20037,  (202)  85"- 
3300.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 


Action:  Revision  of  a  currently  approved 
collection 

Respondents  Individuals  or  households 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annua!  Burden:  19,000 
responses;  .33  hours  average  burden 
per  response  6.270  hours  total  annual 
burden 

Needs  and  ['-.es  This  information 
collection  is  necessary  to  establish  the 
identity  of  persons  applying  for  radio 
operator  hcenses.  The  Commission  is 
authorized  under  section  303(1)(1)  of 
the  Communications  Act  to  issue 
radio  operator  hcenses  to  those 
persons  found  to  be  quahfied.  To 
properly  identify  those  qualified 
persons,  it  is  necessary  to  collect  the 
full  name  and  date  of  birth  for  each 
applicant.  The  FCC  Form  756  has 
been  revised  to  add  a  certification 
question  concerning  the  Anti-Drug 
Abuse  Act  of  1988.  Information 
concerning  examinations  has  been 
removed. 

Federal  C~:T--ri;r.icatJons  Commission. 
LaVera  F.  ManshaU. 
Acting  Secretary. 
[FR  Doc.  93-16323  Filed  7-8-93;  8:45  ami 
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NEOB,  Washington.  DC'  2 

395-4814, 

0M3  S'umber:  3060-0069 

Title  .Application  for  Corr.n 

Operator  License 
Form  Number:  FCC  Form  ": 


03. 


HT;a 


Rad:o 


[GEN  Docket  No  90-3M-  DA9ri..-786] 

Reply  Comment  Period  for  Indus'", 
Prcpo&a!8  Regardtng  Unlicensed 
Personal  Communications  Sei-v  ce 

AGENCY:  Federal  Communications 
Commission. 

AC-noN:  Notice. 

SUMMARY:  By  this  Public  Notice,  in 
response  to  a  request  received  from  the 
Wireless  Information  Network  Forum, 
the  Commission  extends  the  period  for 
filing  reply  comments  in  GEN  Docket 
No.  90-314.  This  action  is  intended  to 
ensure  that  a  complete  and  thorough 
record  is  developed  in  this  proceeding. 
DATES:  Reply  comments  must  be 
received  on  or  before  July  20,  1993. 
ADDRESSES:  Reply  comments  should  be 
sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission. 
1919  M  St  .  N'W  ,  Washington,  DC 
20-54 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Means,  Office  of  Engineering  and 

Technolngv,  flOl}  725-"!  "^SS  ext.  206. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Public 
Notice,  released  June  30.  1993.  The  full 
text  of  this  notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  191'^  M  Street.  NW.. 


Washington,  DC.  The  complete  text  of 
this  notice  also  may  be  purchased  from 
the  Commission's  duplicating 
contractor.  International  Transcription 
Services  at  (202)  857-3800  or  2100  M 
Street,  NW.,  suite  140,  Washington.  DC 
20037. 

Summary  of  the  Public  Notice 

On  July  16. 1992.  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  and  Tentative  E)ecision  In  GEN. 
Docket  No.  90-314  proposing 
amendment  of  the  Commission's  Rules 
to  establish  new  personal 
communications  services  (57  FR  40672. 
September  4,  1992).  In  this  proceeding, 
the  Commission  proposed  to  allocate 
twenty  megahertz  of  spectrum  (1910- 
1930  MHz)  for  unlicensed  PCS  devices. 
In  a  related  action,  on  September  17, 
1992,  the  Commission  adopted  a  Report 
and  Order  in  ET  Docket  No.  92-9 
permitting  current  fixed  microwave 
operations  in  the  1850-1990  MHz  band 
to  continue  op>erating  for  an  indefinite 
period  but  providing  for  their  voluntary 
relocation  to  other  bands  (57  FR  49020. 
October  29. 1992). 

On  May  18. 1993,  the  Commission 
requested  comments  in  GEN  Docket  No. 
90-314  on  a  Report  and 
Recommendations  from  the  Unlicensed 
PCS  Ad  Hoc  Committee  for  2  GHz 
Microwave  Transition  and  Management 
(UTAM).  and  a  proposed  Spectrum 
Etiquette  from  the  Wireless  Information 
Network  Forum  (WINForum)  (58  FR 
31183.  June  1. 1993).  Comments  on 
these  docimients  were  requested  by  June 
21,  1993,  and  reply  comments  by  July  6. 
1993. 

On  June  23. 1993,  the  Commission 
received  a  request  from  WINForum  to 
extend  the  reply  comment  deadline  to 
July  20.  1993.  WINForum  states  that, 
due  to  the  number  of  substantive 
comments  that  were  filed,  this  extension 
is  necessary  for  it  to  give  due 
consideration  to  the  viewpoints  of  all 
interested  parties. 

In  order  to  ensure  as  complete  a 
record  as  possible  in  this  proceeding, 
we  believe  that  extending  the  reply 
comment  deadline  is  appropriate. 
Accordingly,  the  reply  comment 
deadline  is  extended  to  July  20, 1993. 

Federal  Communications  Commission. 

UVera  F.  MarshaU, 

Acting  Secretary. 

(FR  Doc.  93-16324  Filed  7-»-93;  8:45  am] 
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FEDERAL  MARfTIME  COMMISSION 

Agreem«nt(t)  Fll«<l;  Inter- Am«r1c«n 
Freight  Conference  Are*  River  Plate/ 
Puerto  Rico  and  U.S.  Virgin  Islands/ 
River  Plate,  et  al. 

The  Federal  Manlime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementts)  pursuar:t  to 
section  5  of  the  Shipping  Act  of  1384 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Fed«r'?  i 
Mantime  Commission,  800  Nor^h 
Capitr.l  Street,  WV  ,  9th  Floor 
Interestf  j  parties  may  submit  comments 
on  each  a^r^ement  to  the  Secretar*-, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  idvs 
after  the  date  of  the  Federal  Register  m 
which  this  notice  appears.  The 
requirem.ents  for  comments  are  found  in 
§  572,603  of  title  46  of  the  Code  of 
Federal  Regulations,  Interested  pe:scr.> 
should  constiit  this  section  before 
commiUnicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  So  202-010122-002. 

Title  Inter-.'Kmer;!  an  Freigr:* 
Conference  Area  River  Plate^Puero  Rico 
and  L'.S  Virgin  Islands.'River  Plate, 

Partj^s  Crowley  ,^mer.can  Transport, 
Lnc.  A/S  Ivgrans  Rt»den  d,"D/a  Ivaran 
Lines,  Ccmpanhia  Vfaritima  Nacional, 
Companhia  de  Navegacao  Lloyd 
Brasileiro,  Empresa  Lineas  Maritimas 
.^rsen'mas 

S\-^^ps:-  The  proposed  amendment 
would  permit  the  parties  to  change  their 
space  chartering  authority,  add  sailing 
provisions  and  change  voting 

procedures, 

^^„^^,,,,  \'o.  203-011421. 
Title:  lADA  Agreement. 

Parties:  Inter-American  Freight 
Conference,  Pan  .American  Independent 

Line. 

Synopsis:  The  proposed  amendment 
would  establish  a  discussion  agreement 
between  the  parties  in  the  trade  between 
U  S  .Atlantic  and  Gulf  ports,  and  inland 
points  via  such  ports  (excluding  states 
bordering  the  Pacific  Coast),  and  ports 
in  Argentina.  Brazil,  Paraguay  and 
Uruguay.  The  parties  have  requested  a 
shortened  review  period. 

Dated:  July  2. 1993. 

By  Order  of  the  Federal  Maritime 

Commission. 

[oAcpb  C  Poliurg. 

Secret  :.-■ 

[FR  DfK  93-t-.202  Filed  7-8-93;  8:45  am) 
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Automated  Tariff  Filing  and 
Information  Syatem  Firma  Certified  for 
Batch  Filing  Capability  [Of  At  Least 
One  Type  of  Tariff]  Aa  of  June  30, 1993 

Dart  Mariume  Ser\'ice,  Bethlehem, 

Pennsylvania 
Distribution  Publications,  inc  .  Oakland, 

California 
D  X.!,,  Inc.,  Pittsburgh.  Pennsylvania 

Effective  Tariff  Mp.nagpment 

Corporation  ("ET\i  )  Bowie. 

Maryland 
Expediters  International  ("Q"),  Seattle, 

Washington 
Japan-Atlantic  and  Gulf  Freight 

Conference,  Tokyo,  Japan 
Japan-Puerto  k  Virgin  Island  Freight 

Conference,  Tokyo,  Japan 
Logistical  Concepts  Ltd.  ("LCL").  Drexel 

Hill.  Pennsylvania 
Maersk  Inc.,  San  Francisco.  California 
Mariner  Systems.  Inc.,  San  Francisco. 

California 
Maritime  Management  International, 

Inc..  Miami,  Florida 
Matson  Navigation  Company,  Inc.,  San 

Francisco,  California 
Miller  Traffic  Service,  Inc.,  Maywood, 

California 
Nippon  Yusen  Kaisha  ("NYK").  San 

Francisco.  California 

NVO  Tariff  Services,  Fremont, 

Cahfomia 
NX  Corp.,  Columbia.  Maryland 

Ocean  Tariff  Bureau,  Long  Beach, 
CaUfomia 

Pacific  Coast  Tariff  Bureau  ("PCTB"). 
San  Francisco,  California 

Paramount  Tariff  Services,  Ltd., 
Torrance,  California 

Rijnhaave  Information  Services.  Inc., 
and  World  Tariff  Services,  Inc. 
("WTS").  Union.  New  Jersey 

Summer  Tariff  Service,  Inc.  ("STS"), 

Washington,  D.C. 
Tariff  Data  Services,  Houston,  Texas 

Transamericas  T.I.S.,  Inc.,  Falls  Church, 

Virginia 
Transax  Data.  Bridgewater.  New  Jersey 
Trans-Pacific  Freight  Conference  of 

Japan.  Tokyo.  Japan 
U.S.  Traffic  Service,  Torrance, 

California 
Wallenius  Lines  AB.  Woodcliff  Lake. 

New  Jersey 
Zim  Container  Service,  Inc.,  New  York, 

New  York 
1  jt-oph  C.  Polking, 
Secretary. 

<^R  D'y-  93-16220  Filed  7-8-93,  8,45  am) 
siLuHQ  ccoE  r'^o-<;i-ii 


FEDERAL  RESERVE  SYSTEM 

Douglas  T.  Breeden;  Change  In  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  iisted  below  has 

applied  under  the  Change  in  Bank 
Control  Act  (12  US  C.  1817(j))  and 
§  225,41  of  the  Board's  Regulation  Y  (12 
CFR  225  41)  to  acquire  a  bank  or  bar.k 
holding  company.  The  factors  that  are 
considered  m  acting  on  notices  are  set 
forth  in  paragrnph  7  of  the  Act  {12 
use.  1817()){7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  :/. 
the  Board  of  Governors,  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Beard  of  Governors,  Comments  must  be 
received  not  later  than  Julv  29, 1993. 

A.  Federal  Reserve  Bank  of  St,  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Lccust  Street,  St.  Louis.  Missouri  631fio 

1.  Do'jghs  T.  Breeden.  Chapel  Hii!, 
North  Carolina;  to  acquire  an  additional 
10  percent  of  the  voting  shares  of 
Ccmmunily  First  Financial  Group,  lnc  . 
formerly  known  as  Crawford  Bancshares 
Corporation,  English,  Indiana,  for  a  total 
of  3:V65  percent,  and  thereby  indirectly 
acquire  English  State  Bank,  English, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  29,  1993, 
leiinifer  )  fohnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc,  93-16233  Filed  7-8-93;  8:45  am] 
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COB  Financial  Corporation,  et  a!  ; 
Formations  of;  Acquisitiona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  m  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  use  lfi42)  and 
§225.14  of  the  Board's  Regulation  Y  [12 
CFR  225,14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  b,3nk 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12U,S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
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KrSr--^.  e  Bar.k  t;r  t    •/.^  offices  of  the 
ii  ,drd  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
bearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
2, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)"701  East  Byrd  Street. 
Richmond,  Virginia  23251: 

1.  CCB  Financial  Corporation, 
Durham,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Graham 
Savings  Bank,  Inc.,  Graham,  North 
Carolina. 

2.  Monocacy  Bancshares,  Inc., 
Taneytown,  Maryland;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Tane>1own  Bank  &  Trust  Company, 
Taneytown,  Maryland. 

B.  Federal  Reserve  Bank  of 

Minneapolis  (Jamas  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneepolis,  Minnesota  55480: 

I.  North  State  Bancshares,  Inc., 
Minneapolis,  Minnesota;  to  acquire  94 
percent  of  the  voting  shares  of  First 
North  Financial  Ser\-ices,  Inc.,  Karlstad. 
Minnesota,  and  thereby  indirectly 
acquire  Karlstad  State  Bank,  Karlstad, 
Minnesota. 

C  Federal  Reserve  Bank  of  Dallas 

(\V.  Arthuj  Tribble.  Vice  President)  430 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  First  Partnership,  Ltd.,  Lockney, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Lockney  Holding 
Company.  Wilmington,  Delaware,  and 
First  Lockney  Bancshares,  Inc., 
Lockney.  Texas,  and  thereby  indirectly 
acquire  First  National  Bank  in  Lockney, 
Lockney,  Texas. 

2.  J-D  Financial,  Inc.,  Lockney,  Texas; 
to  become  a  bank  holding  company  by 
acqmring  100  percent  of  the  voting 
shares  of  Lockney  Holding  Company, 
Wilmington,  D.-'aAH-     Hrst 
F'lrtnership.  Ltd.,  L«  Kney,  Texas;  First 
LoiiKney  B^jncshares,  Inc.,  LxvVney, 
Tf'xas,  and  therebv  :ndin-,  '-;.  ii.iraira 
Fi'^t  .National  Bani  in  Lw  krif>v. 
L>->':knev,  Tex,9S. 


Board  of  Governors  of  the  Federal  Reserve 
System,  July  2, 1993. 
Jennifer  I.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  93-15234  Filed  7-8-93;  8:45  am) 
etUJNO  CODE  ttio-oi-r 
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The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  tlie  board  has  determined  to 
be  closely  related  to  banking  and 
permissible  for  bank  holding 
companies.  Unless  otherwise  noted, 
such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Resen'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reosonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competiiion,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unso'jnd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  then  July  29,  1993. 

A.  Federal  Ret»erve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

J.  Fidelity  Southern  Corporation. 
Decatur,  Georgia;  to  engage  de  novo 
through  its  subsidiar,',  Fidelity  National 
Capital  Investors,  Inc..  Decatur.  Georgia. 
in  pronding  managetnent  consulting 


services  to  depository  institutions 
pursuant  to  §  225.25(b)(ll);  and 
arranging  commercial  real  estate  equity 
financing  pursuant  to  §  225.25(b)(14)  of 
the  Board's  Regulation  Y.  In  addition, 
Applicant  proposes  to  engage,  thro\igh 
its  subsidiary,  in  underwriting  and 
dealing  in  mimicipal  revenue  bonds, 
residential  mortgage  related  securities, 
consumer  receivable-related  securities, 
and  commercial  paper.  See  Citicorp.  J  J*. 
Morgan  Br  Company,  Incorporated  and 
Bankers  Trust  New  York  Corporation, 
73  Federal  Reserve  Bulletin  473  (1987); 
and  riskless  principal  transactions.  See 
Bankers  Trust  New  York  Corporatwn, 
75  Federal  Reserve  Bulletin  829  (1989). 
These  activities  will  be  conducted 
throughout  the  State  of  Geo^ia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  2. 1953. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-16236  Filed  7-6-93;  8:45  am) 
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KeyCorp,  et  al.;  Acqulclllone  of 
Cofnpsnies  Engaged  In  PermlMlMe 
Nonbanking  Activitiea 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board  8 
approval  under  section  4(c)(6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
backing  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  v.ill  be  conducted 
throughout  the  United  States. 

Eacn  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Resen-e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubhc,  such  as 
greater  convenience,  incroesed 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing. 
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identifying  specifically  any  questions  o( 
fact  that  are  in  dispute,  summarizing  thn 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 

com.menting  would  be  aggrieved  bv 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  2,  1993 

A.  Federal  Res«rve  Bank  of  New 
York  (William  L,  Rutiedge.  Vice 
President)  33  Liberty  St-eet.  New  York. 
New  York  10045: 

1   A>V'vCorp.  Albany.  New  York,  and 
Key  Bancshares  of  New  York,  Inc., 
Albany.  New  York,  to  acquire  Capital 
Trust  Company.  Albany.  New  York,  and 
thereby  engage  m  trust  company 
activities  pursuant  to  §  225.25(b)(3)  of 
the  Board  s  Regulation  Y.  Comments  on 
thi8  application  must  b«  received  no 
later  than  July  23.  1991 

B  Federal  Reserve  Bank  of 
Richmond  iLloyd  W  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 

Richmond.  Virginia  23261: 

1  BB&T  Financial  Corporation, 
Wilson,  North  Carolina;  to  acquire  Old 
Stone  Bank  of  North  Carolina,  a  Federal 
Savings  Bank,  High  Point.  North 
Carolina,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  Atlanta 

(2:<ir:e  R  Ktuey,  v  .ce  l^esident)  104 
.Vlar.etta  Street.  N.W..  Atlanta.  Georgia 

30303. 

I  First  Alabama  Bancshares.  Inc., 
Birmingham,  Alabama;  to  acquire  First 
Federal  Bancshares  of  DeFuniak 
Springs,  Inc.,  DeFuniak  Springs. 
Florida,  and  thereby  indirectly  acquire 
its  thrift  subsidiary.  First  Federal 
Savings  Dank  of  DeFuniak  Springs. 
DeFuniak  Springs,  Florida,  which  will 
then  be  merged  with  and  into  Sunshine 
Bank,  Pensacola,  Florida,  pursuant  to 
section  5(d)(3)  of  the  Federal  Deposit 
Insurance  Act,  as  amended  by  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991. 

Board  of  Governors  of  the  Federal  Reserve 

System.  luly  2.  1993. 

Jeiun/er  )  Johnson. 

Associjte  Secretary  of  the  Board. 

IFRDfX   93-16235  F:ipd  ''-'9-93;  8  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Otfice  of  th«  Secretary 

Agency  Forma  Submitted  to  the  Office 
of  Management  and  Budget  for 
Ctearance 

On  Fridays,  the  Department  of  Health 
and  Human  Servuies,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Redudion  Act  (44  U.S.C. 
chapter  35j.  The  following  are  those 
information  collections  rficently 
submitted  to  OMB 

1.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments  (45  CFR  Part  92) — 
09<10-01 69— Extension— Preavvard,  post- 
award  and  subsequent  reporting  and 
recordkeeping  requirements  are 
necessary  to  award,  monitor,  close-out 
and  manage  grant  programs,  ensure 
minimum  fiscal  control  and 
accountability  for  Federal  funds,  and 
detect  fraud,  waste  and  abuse. 

Respondents:  State  or  local 
governments; 

Number  of  Respondents:  4000; 

Average  Annual  Burden  per 
Respondent:  70  hours; 

Estimated  Burden  280,000  hours. 

2.  Jobs  Evaluation — Two  Year 
Follow-up — These  surveys  will  be 
administered  to  AFDC  recipients  in 
experimental  and  control  groups,  JOBS 
staff,  income  maintenance  staff,  and 
adult  education  teachers  at  the 
providers  of  Jobs  basic  education.  The 
data  will  be  used  to  identify 
participation  variables,  provide 
descriptions  of  the  population,  describe 
program  practice  and  content,  and 
provide  control  variables  for  more 
precise  impact  regression. 

Respondents:  Individuals,  State  or 
local  governments; 

Burden  Information  for  the  Recipient 
Survey 

Number  of  Respondents:  9,200; 

Frequency  of  Response:  one-time; 

Average  Burden  per  Response:  56 
minutes; 

Total  Recipient  Burden:  8,550  hours. 

Burden  Information  for  the  Teacher 
Survey 

Number  of  Respondents:  250; 

Frequency  of  Response  one-time; 

Average  Burden  per  Response:  1  hour: 

Total  Teacher  Burden:  250  hours. 

Burden  Information  for  the  fobs/ 
Income  Maintenance  Workers  Suri'ey 

Number  of  Respon dents:  615; 

Frequency  of  Response:  one-time; 


/pierage  Burden  per  Response:  41 
minutes; 

Total  Staff  Burden   558  hours. 

Total  Burden  9358  hours. 

OMB  Desk  Officer  Allison  Evdt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
bv  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511   Written 
comments  and  recommendations  for  the 
proposed  information  coUecrtion  should 
be  sent  dirtjctly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208,  Wa.shmgton,  DC  20503. 

Dated:  June  30, 1993. 
Dennis  Williams, 

Ckputy  Asiiitcjnt  Secrelary,  Budget. 
[FR  Doc.  93-16247  Filed  7-^-93;  8:45  ami 
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Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  for  the 
continued  use  of  information  collection 
requirements  previously  approved  bv 
OMB  under  Control  Number  0970-0043 
As  provided  by  section  412(a)(3)  of  the 
Immigration  and  Nationaiilv  Act.  the 
Director.  Office  of  Refugee  Resettlement 
(ORK)  of  the  Administration  for 
Children  and  Families  (ACF)  shall 
compile  and  maintain  information  en 
the  secondary  migration  of  refugees  in 
the  United  States.  This  information 
request,  titled;  "Refugee  State-or-Origin 
Report"  (Form  ORR-11)  will  be  used  to 
collect  this  data. 

ADDRESSES;  Copies  of  the  information 
collertion  request  may  be  obtained  from 
Steve  R.  Sniilh,  Office  of  Information 
Systems  Management,  ACF,  bv  calling 
(202) 401-6964, 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to: 
Laura  Oliven,  OMB  Desk  Officer  for 

ACF,  OMB  Reports  Management 

Branch,  Nuw  Executive  Office 

Building,  room  3002.  725  17th  Street. 

NW..  Washington.  DC.  20503,  (202) 

395-7316 
Information  on  Document: 
Title  Refugee  State-of-Origin  Report 

(FormORj{-ll) 
OA/SA'o;  0970-0043 
Description:  The  Director  of  the  Office 

of  Refugee  Resettlement  (ORR)  is 
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•^eqi^ired  by  Section  412(a)(3)  of  the 
Immigration  and  Nationality  Act  "to 
compiie  and  maintain  data  on 
secondary  migration  of  refugees 
within  the  United  States  *  *  *."  To 
arry  out  this  reqiiirement,  ORR 
requires  States  to  submit  annual 
iabuiations  of  the  first  three  digits  of 
;^e  social  security  number  of  refugees 
currently  receiving  assistance  or 
services.  A  nationwide  compilation  of 
such  data  will  provide  ORR  in- 
migration  and  out-migration  statistics 
on  refugees  initially  served  in  one 
'^:atf>  and  who  resettled  in  another 

Data  compiled  by  the  States  and 
submitted  to  ORR  will  be  analyzed  and 
used  in  the  computation  of  the  ORR 
social  services  allocation  formula.  This 

information  will  also  be  summarized  by 

ORR  and  included  in  the  Annual  Report 

t    ihe  Congress  on  the  Refugee 

Resettlement  Program. 

Annual  Number  of  Respondents:  50 

Annua]  Frequency:  1 

A  venge  Burden  Hours  Per  Response:  20 

mms. 
Total  Burden  House:  217 
(includes  an  additional  200  hours  for  10 
States  that  compile  data  manually  or  use 
sampswig  techniques  to  estimate) 
Larry  Guerrero. 

Depufv  Dippcf or,  Office  oflnfomation 
Systems  Management. 
IFR  DfK,  93-16188  Filed  7-«-93;  8;45  ami 
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Health  Care  Financing  Administration 
[OJS-C21-N] 

Medlca'-e  and  Medicaid  Prog^-ams; 
Quarterly  Listing  of  Program 
Issuances  and  Coverage  Decisions- 
First  Quarter  1993 

AGENCY:  Health  Care  Financing 

Adm)n:,>iratu:)n  (H'CFA).  HHS. 
ACTION:  Notice, 

SUMMARY;  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 

of  policy  that  were  published  during 

January.  Febriiarv,  and  March  1993  that 
relate  to  the  Medicare  ar.'J  Meiiiciid 
programs.  Section  1871{c;  cf  the  S  «  ...il 
Security  Act  requires  tiiat  we  ;"..;:!.,^:i  a 
list  of  Medicare  issuances  in  the  Federal 
Register  at  least  every'  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  corrspifteness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 


There  are  no  revisions  to  the  Medicare 
Coverage  Issues  Manual  this  quarter. 
However,  two  T^«'ces  were  published  in 
the  Federal  Krtister  during  the  first 
quarter  of  1   ^        .  announced  changes 
made  to  the  m.-;     are  Coverage  Issues 
Manual  before  to  January  1, 1993. 
FOR  FUPTHEB  INFOaMi-TON  CONTACT: 
MargaretCot  . ;.    4       i»6&-5260  (For 

Medicare  Instruction  Information) 
Sam  DellaVecchia.  (410)  966-5395  (For 

Medicare  Coverage  Information) 
Dusty  Kowalewski,  (410)  965-3377  (For 

Medicaid  Instruction  Information) 
Jacqueline  Webb.  (410)  966-4682  (For 

,*.11  Other  Informo'ior"^ 

SoPPLEMENTAPV  MsroaMATTOH: 
1  Fiograin  Lusuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  35 
million  Medicare  beneficiaries  and  31 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public;  and  (2)  effective 
communications  with  regional  offices. 
State  governments,  Stale  Medicaid 
Agencies.  State  Surrey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries,  and  carriers  who  process 
claims  and  pay  bills,  a  1  i  s  ihers  T* 
implement  the  various  >a '..e'.  ou 
which  the  programs  atv  Sn^ed  we  issue 
regulations  under  aiiLhunty  (panted  the 
Secretary  under  sections  1102, 1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  m:  >    • 
that  we  publish  in  the  Federal  Reguter 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  apphcability 
not  issued  as  regulations.  We  pubUsbed 
our  first  notice  June  9, 1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  hstinji  of 
operational  and  p>oiicy  statements,  we 
are  continuing  our  practice  ot  uicJudnig 
Nfadicare  sutetantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe.  Since 
the  publication  ot  our  quarterly  fisting 
on  June  12,  1992  (57  FR  24797),  we 
deciae,]  to  add  Medicaid  issuances  to 
our  quaneriy  listings.  Accordingiy,  we 
are  hstuig  m  this  notice.  Medicaid 
issuances  and  Medicaid  substant;ve  and 


interpretive  regulations  published  from 
January  1  through  March  31. 1993. 

n.  Mwi,i(jireCover8j.,r'  ih^iias 

V  ■    -  .'  ve  numerous  luquiries  from 
th    - 1         .public  about  whetner 
specinc  items  or  services  are  covered 
imder  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items. 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21. 1989,  we 
pu!    sle-^  f»  -   tice  in  the  Federal 
Re^i»i$»r  .  4  IK  34555)  that  contained 
all  the  Medicare  coverage  decisions 
issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Cov^  aw*  Ksues  Manual 
will  be  published  et   ^vis    ^aarteriy  in 
the  f«j<  -ui  Kf  <;iMer.  We  also  sometimes 
isbuo  propuwu  of  final  national 
coverage  decision  changes  in  sf^rarate 
Feci-ra!  Register  notices.  Readers 
shouij  iiiid  this  an  easy  way  to  identify 
both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  pubfished  on  a  regular 
basis  but  on  an  as  needed  basis.  We 
pubUsh  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare. 

ITT  H"H  Ti'  T\e  ihe  \<l<!cnda 

i  iiib  aolicti  1*  orgiiiizou  &o  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  Interpretive  regulations, 
or  coverage  decisions  published  during 
this  timeframe  to  determine  whether 
any  are  of  particular  interest.  We  expect 
it  to  be  used  in  concert  with  previously 
pubUshed  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  pubUshed  March  31, 
1993  (58  FR  16837).  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21, 1989  pubUcation. 

In  order  to  aid  the  reader,  we  have 
replaced  the  tables  and  reorganized  and 
divided  this  current  hsting  into  four 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  M.ir  ifii  V\  (  :  iblished  notices  in 
the  federal  Register  tnat  included  the 
text  of  changes  to  the  Cfw^'fi,^f  Issi.tts 
Manuhl  Thev-  ur-dates  w  !.<-•,  ncided  to 
nsfiter.H,.  fron;  iiif  n;(-;i',i«.  ;'„ii,i'ii)shed  on 
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manual  as  of  Mar  J)  31.  1993.  Parties 
interested  in  obtaining  a  copy  of  the 
maiiaa;  ar.d  revisions  should  follow  the 
i",struction8  in  section  IV  of  this  notice. 

.■•LddTdum  II  identifies  previous 
Federal  Register  documents  where 
interestftd  individuals  can  get  a 
description  of  all  previously  published 
HCFA  Medicare  and  Medicaid  manuals 
and  memoranda. 

Addendum  III  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCF.\  transmittal 
numbf^r  unique  to  that  instruction  and 
Its  s\ibjw~t  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  FV  Usts  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
noUre  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  title  of  the  regulation,  and  the  Parts 
of  the  Code  of  Federal  Regulations  [CFR] 
which  have  changed, 

rV.  How  To  Obtain  List.d  M..!i  :  ;.il 

A  Manuals 

.*.Ti  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscr.p'.iun  to  that  manual.  Those 
wshing  to  subscribe  should  contact 
either  '.r.e  Government  Printing  Office 
(GPO]  cr  the  National  Technical 
[nforn^.ation  Service  (NTIS)  at  the 
followmi^  addresses: 

Superintendent  of  Documents, 
Government  Printing  Office.  Attn:  New 
Order,  P  O  Box  371954,  Pittsburgh.  PA 
15250-7954,  Telephone  (202)  783-3238. 
Fax  number  (202)  512-2250  (for  credit 
card  orders);  or 

National  Technical  Information 
Sen.  ice,  Department  of  Commerce.  5825 
Port  Royal  Road.  Springfield.  VA  22161. 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  N'nS  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell, 

B  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 

individuals  may  purchase  individual 
copies  or  subi>cnbe  to  the  Federal 
R«gi«ter  by  contacting  the  GPO  at  the 
same  address  indicated  above  for 
manual  issuances.  When  ordering 


individual  copies,  it  is  necessary'  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

C  Rulings 

Rulings  are  published  en  an 
infrequent  basis  by  HCFA  Inter**sted 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register 

D.  HCFAs  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Beginning  July  1, 1993,  HCFA  s  laws, 
regulations,  and  manuals  will  be 
available  on  CD-ROM.  whicii  may  he 
purchased  from  the  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  71 7- 
139-O000O-3.  The  following  material  is 
contained  on  the  CD-ROM- 

•  Titles  XI,  XV1I1,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda 
The  titles  are  current  as  of  the 

September  1, 1992.  update  of  the 
Compilation  of  the  Social  Secimty 
Laws,  and  the  regulations  are  those  in 
effect  as  of  October  1. 1992 

The  CD-ROM  does  not  contain 
Appendices  M  (Interpretative 
Guidelines  for  Hospices)  and  R 
(Resident  Assessment  for  Long  Term 
Care  Facihties)  of  the  State  Operations 
Manual.  Copies  of  these  appendices 
may  be  seen  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  t_he  CD- 
ROM  as  Lotus  files.  Lotus  software  is 
required  to  view  the  reports  once  the 
files  have  been  copied  to  a  personal 
computer  disk. 

V.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL  Under 
the  FDL  Program,  government 
publications  are  sent  to  approximately 
1400  designated  libranes  throughout  the 
United  States.  Interested  parties  may 
examine  the  docimients  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL.  individuals  should  contact 
any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 


services  and  interlibrary  loans;  however, 
Lhey  are  not  sales  outlets  Individuals 
may  obtain  information  about  ibe 
location  of  tlie  nearest  regional 
depository  library  from  any  library. 

Superintendent  of  Dociiments 
numbers  for  each  HCF.A  publication  are 
showTi  in  Addendum  III.  along  with  the 
FICFA  publication  and  transm.tlal 
numbers  To  hf^lp  FDLs  !o<:ate  the 
instruction,  use  the  Superintendent  of 
Documents  number,  plus  th;e  HCFA 
•ransmitta!  number  For  example,  to 
find  the  Carriers  Manual.  Part  1 — Fistia! 
Administration  (HCFA-Pub.  14-1) 
transm.itta!  entitled  "Checks  Pu^d 
Method  of  Advancing  Funds  I'nderthe 
Letter-cf-Credit  System,"  use  the 
Superintendent  of  Docximents  No.  HE 
22.B/7-2.  and  the  HCFA  tTansm.ittal 
nu.mber  118 

VT.  General  Information 

It  is  possible  that  an  interested  party 
may  havn  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons  Copies  can  be 
purchased  or  reviewed  as  noted  above 

Questions  concerning  Medicare  items 
in  Addenda  III  may  be  addressed  to 
Margaret  Cotton.  Office  of  Issuances, 
Health  Care  Financing  Administration, 
room  688  East  High  Rise.  6325  Secunty 
Blvd.,  Baltimore,  Nffl  21207,  Telephone 
(410) 966-5260. 

Questions  concerning  Medicaid  items 
in  Addenda  III  may  be  address**d  to 
I>jsty  Kowalewski.  Medicaid  Bureau, 
Office  of  Medicaid  Policy,  Hefcith  Care 
Financing  Administration,  room  233 
East  High  Rise,  6325  Security  Blvd  , 
Baltimore.  MD  21207,  Telephone  (41Q] 
965-3377. 

Questions  concerning  all  other 
information  may  be  addres.sed  to 
lacqueline  Webb,  Regulations  Staff, 
Health  Care  Financing  Administration, 
room  132  East  Higii  Rise,  6325  Security 
Blvd  ,  Baltimore,  MD  21207.  Telephone 
(410)  966-^682. 

(Cata'og  of  Federal  Domestic  Assistance 
Program  No,  93  773,  Medicare — Hospital 
Insurance,  Program  No.  93  774,  Medicare — 
Suppiernentary  Medical  Insurance  Program, 
and  Program  No.  93.714.  Medical  Assistance 
Program) 


Dated:  f;-ne  : 
Bruce  C.  Vlade 

Administrator. 
Admintstratior 

Addendum  I 

This  adden 
dates  of  the  q 
issuances  anc 
updates  to  thi 
March  20,  19' 
Febniar\'  6,  1 
July  5,  1991  ( 
November  22 
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Bruc«C  Viadeck. 

Adm!nistrr:''yT.  H.f'j.'.h  C-j.~e'  Financing 
Admir.istration. 

Addendum  I 


This  addendum  lists  the  publication 
dates  of  the  quarterly  listing  of  program 
issuances  and  coverage  decision 
updates  to  the  Coverage  Issues  Manual 
March  2(,'.  1990  (55  FR  10290) 
Febnian,-  fi,  l^t^  f'^s  FR  4830) 
?uly  5.  i'q91  ;--  VR  30752) 
Noven:her  ::    :-'9\  (56  FR  58913) 


Januarv  22,  1992  (57  FR  2558i 
Mar':h  16,  1992  (57  FR9127J 
J.r.e  n,  ;Q92  (57  FR  24797) 

C><'r,i't-f.:  I"..  1992  157  FR  4:^4681 
]n:...,^^\  '    1993  (58  VR  3026) 
March's  1,  1993  (58  FR  168  3  7) 


Addendum  11 

Description  of  Manuals  Mprr.nnnda. 
cr.d  HCFA  Rulings 

Am  ex;''+:^sive  descnpt;^'^  lisi,.n«,  (■■' 
Medicare  tr;  ami  a  is  and  memoranda  >Af;,« 
previnu'iv  published  on  lune  '<  l^H^-  s 
53  FF  : :  '  }G  and  suppletneritHd  en 


Septeni:>er  2:,  1QR8  at  "1  FR  36891  and 
;>K;eTi;>**'  !*■■    I'^Hft  et  51  FR  505^' 
.*wsc  e  :,c 

'    I   '     i    •"'.'■    C    ^'!  ^.  f~* 

34555.  A  ! 


;,'  i  e !  f<  d  HSt  :n  p  t .  i,  ■  o  ^  i  f  ' :  j  e 
,;'.  ►^rh^p  issuef-  Mfiii  ..h.  ■<*•■-;« 
r;  A,.K:..iS'  21,  l^^,^  a:  M^  P'h 
;(,-;  !ies!,:r;,p'j{ji:,  rjf  ;,],e  \ftTOUS 


16,  l^i*^. 


'♦*,  ■  ^1  ^ 


*,  >l'j >t> 


4  ■'4f->8. 


■U-idendurn  III 


I'  :    ire  a/jd  Medicaid  Manual 
lusL-uctions  January  through  March 
1993 


T-a"S    NtC 


"24 


'S89 


1590 


1443 


14*5 


Sian^ai3jb}(K^.:'P'^t>i'cat:C>r'  s ., 


intermediarv  Martuai 
Pan  1— fiscai  Administration  (HCFA-Pub   ^>^") 
.Superintendent  of  Qocumonta  No.  HE  22,8.'S-3) 


•    O.ecks  Paid  Method  of  Advancing  Funds  „  '»3fer  the  ..arte ■--:>(-.':  ■f^-ir'  Syc-c 
Electronic  Funds  Transfer. 
Electronic  RamittarKe  Advice. 


tr  .«rmed«ry  Manuai 

Part  2~AL)dit»,  Rairobur»«m»nt  Prog'sr^- 

Aaministration  (HCFA-Pub.  i3-?6; 

tSupenntenoent  of  Docurnertta  Nc  H£  22  .%'*>-2) 


"f  jm  Payment  Per  Visit  Fc 


,!fri  Clinics 


Intarmediary  Manua! 
Pan  3-j:.iaim8  P.-ocesa  (HCFA-Pub   1S  3 

(SupeM-Ter.den!  of  Documanta  Nc,  HE  21  iwt 


•  5  etjp  Disorder  Cunics. 

•  f^eview  of  Form  HCFA-1450  for  Inpa:  -?-  a-ia  OutiiaDeo;  Bii.s 

Bill  Review  Instmctions  for  Partial  Hospita  zauy  Se'^vices  p^cvo&c!  '-  :>ynmuni1y  Mental  Health  C«nters. 
Reporting  Outpatient  Services  Using  HCFa  c-orvrxy  Ptoc^j-b  C-m.'--^  system. 

"C^CS  Codes  for  Diagnostic  Sen/ices  an.:  M&acai  Servces  ^ 

^9yrr,en\  tcr  Drugs  Furnished  in  Indepenaeit  D-a'ysis  f-aoi'ties 

B;xx!  and  Bi:x>i  Se^^res  F."\5t-ed  in  Hospita- aasfrd  an-:  ■-■c-sie-  lent  Dialysis  Facilities. 

•  Eicet'^ons 
&acKgroL"a  a'. a  P^j-^'Ose. 
''a»"~-'>--:;  ;,;  BariK. 

^vrd  '  ;  :  *  Request— No  Amount  in  Controversz-^a-e'ca-.  Af  ::6a  s  rwfore  Initial  Determination  Is  Pitede  Or  After  Initial  Fa- 
v-"i,:  ■;  Coverage  Determination  Is  K'jzg  BjI  Betcire  na'Sne  -s  *..^'.»*- 


Carriers  Manua! 

Pan  1— Fiscui  AdminiatratJon  (HCFA-Pjfc    -4 ■' ) 

i,Sjpefirte",,3ent  of  DocumenU  Nc   HE  22  a""    2\ 


Electronic  Funds  Trans*- - 
Electronic  Remittance  A,..;,  :e 


Oder  r.e  ^ette; 


,.. 't»fl't   0,'Std"" 


Carriara  Manual 

Pari  3— Clalma  Procaaa 

i'HCFA-Pub.  1*-3j 

(Sv,pefinte.nden!  of  Docurr»»nta  He.  HE  22',&'' 


P'ccessirg  ,As5.:i-^ed  a,"cl  wnass.y'.ea  C  a~.s  !•:>*  Servces  o5  Partkcipatirig  Physicians  and  Supptters. 

Sleep  Di.sciJer  Clinics. 

Exceptions 

Backgroana  an::  P^'pose. 

Reassignmenis  by  Nonprvs^cian  S..,pr/e's 

Payment  to  Physician  f,:.f  '■"'„•  .".asea  Z  ::^-  jsc:  'ests 

Payment  to  Agent 

Indirect  Cont-acti.,'i!  Arrarpe'-.e'-i! 

Health  Care  rie:',e'>  S.tie^T-  m  C::n.cs 

Payment  to  .S.^ot-.:ef  C  DiagnostK;  Tests  to^-  PufCtas^d  inierpreiatKxis, 

Payment  to  t-a-  k. 
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1*46 


1447 


^92-11 


AB-92-5 


256 
257 


10 


Manuai/SubiecVPuWtcatfoo  Number 


Paymefit  Unc)«f  Heaprcxai  Biiimg  Arrar-ger^ients. 

PaytTwnt  Unctef  LOCt.ri  Tenei^s  Ar'a^gements 

Payrnent  to  Spec-ai  A^ccurts 

aiito^  PTOc«<3i-r8s  'Of  £:■■:, ties  ^O^aiif'w:'  'c  f<e<:eive  Ps/nient  on  Basis  o<  Reassignment 

Matrtaining  a  Di^ecc-y  of  B-  .i^^g  verxxi's 

PequtrwTvents  tof  P'ocessif^c;  ti<K:l.":K''ic  Mtxlia  Ciaima. 

The  System  «or  Processing  ,-_  ec^r^xi^c  M«  j.a  Giains 

EMC  Tasting  and  Verficaticr 

Data  Sets  and  ^o'^^-ars  'uf  t  ^cTx-ic  Maoia  Ciai'^"* 

Natior^aJ  Standard  Fcf^riat  'c  Meoicara  inpijt  from  Auton^alad  Biiler*. 

Tacnnicai  K&%.s\a"-ZB  'c  £:«'"--:''f:ic  Me^jia  Oaims  .Subrvfters. 

P'C^jtxtion  i?*  EiciLS^',9  l-se  ■:'  Pr';:.^-n<3»3-y  Software 

PefSonaJ  Cor-puter  Scn-Aire 

"-.r^e  Did  ,s.s  S-.:.,   cjs  ar.<]  L  ;,„-.i..""ert 


program  Memorandum  Intermediary* 

fHCFA-Pub.  60A) 

(Superirtendent  of  Document*  No.  HE  72.il^i~B) 


.:"■(■■- sion  :.( 


92   '---..sc'taf  and  Hospttai-HeartJi  Care  Complex  Cost  Recort). 


Program  Memorandum 

tn!ec^edian»«A;armr8  (HCFA-Pub.  60  A/B) 

iS-peifp  ten  dent  of  Documeou  No.  HE  22-8/6-5) 


•     Pe"."'se<j  Ci3."^s  P:r,' 


State  Operations  Manual 

Provider  CerttfJcatlon  {HCFA-*»ub.  7) 

(Superintendent  o<  Oocumerrta  No.  H€  22.8/12) 


Biood  Barx  s'-^ce/  ,r:  cr..i-;.  si  arvj  n^-cr!,,  hCPA-282, 

Survey  o<  hKxxi  Bar«s  a^HJ  T>arsfj«;K;,.n  Services 

S^^rvey  ProceJ-'^s  ar  :;  ■  -r-caii/e  G:.i>r  !n«s  tor  Latoorator^es  and  LaCorator/  Services, 

Ei".Cits  122  ard  '^4    -- v^-s  't**ac8t;  »  correct  paginaJJon  error). 


(Super 


Peer  Review  Organization 
{HCFA-Pub.  19) 
ten  dent  o#  Documents  Mo.  H€  W-15) 


'  .jr^iA'tC-r- 


-"% 


■I  r. 


a^"U9 


?'-ntose  0*  Varv- 
Retor!ir>g  Pec....' 
P=^C  PiSCHJ  '■--" 

Qbaufy  Cort::K  R.:;;-:'-i 

BacKgrcM-no 

Re'ie*ai. 

Deter^rTination, 

On  si'e  Review  Requirements. 

F;;e  Sp«afications. 

Ce-.ery  Da'a 

A.^tnc'':^- 

Cases  to  B«  Re .  ■  .'•■■ ,: 

S.'.a  and  T^anj  cf  r-o.  ►,«. 

G'^a  'i.catiors  o 

Nct''Cat:on  and 

Re. 16*  Pr't>'8?,i 

E-or  Pate  Computation. 

!r'er'S;'.ed  P-a.  ew. 

Au'^cr  7 

Camera!  Ins'rjctions. 

Gcr er c  Quality  Screen  Revie<« — G«re.ai 

Ope'a'cnal  Use  o' Snroons  ar-d   j,i  »       s 

P';;;c'*./"g  Poi-   .,  ,(  .    -^-^  A^^y4i.,a  ^r 

Ej^'oraric^  o' A        ,"  .':»•  Hvaf^rs  _  *i 

GenercO^^  -, 

Gere-cC.     *, 

Ge'-e-'C  0-      , 

Ge-e'cC.j  -, 

G  'S  f" « '  c  0  J     ", 

Exar^C'es  c(  1 


etxxting 
ports. 


.  «:«er8. 

^^oriunity  for  Discussion. 


Exa-Tfies  of  A;:; 
Generic  Gud  'y 


^  fi  r  lenenc  OuaJify  Screens. 

«      ^  J  N^         ,  r  Ji  I  ^/. 
6  •^eo    '"   A  ^^    K^y 

1     c  'ai  ^  V  1  ►ir-i  Araa 

^a    ta""'       -    J    'f 

s  ard  '^  "-■    f' "  1  P'oC'fens 
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Trans  No 


64? 


Manual,'Sob)octT>ytticat>oo  Nj'-it*' 


Hospital  Uanu«! 

(MCFA-Pub,  10) 
(Sup«flnten3«nt  of  Docum«rt»  No   HE  22  a"; 


b  „ax:  a'"i  ii>j:-:  Services  Fu-'i.s^ieJ  i"  "ri/spitai-Eiasec  Oia*>'SiS  Faaiit'e? 

^  <:'^''''g  G_:,,  =  "  ent  Services  ....s.-^g  h.;, --a  Comnx)^  Prix»3o'6  C-.>3i">g  ':;?s;s:t 

*-C'K.S  C->jcS  'or  Diagnostic  Se^.'-Cbs  a"-.:  Me<3icai  Services 


SK.hed  Nurting  Ficillty  l*»nii* 
fHCFA-Pub,  12) 

.persr-terdent  of  Docum*nu  No   HE,  25  &*:■, 


:3 


R-'ai  Health  Clink;  aod  F»o*-»i!y 

Qv3l''.«d  Hftalth  C»nt»f  li*jinu»l 

'HCFA-Pub.  27) 

(Super''-, :e"aen!  o1  Documents  -No-  HE  2i,&'''S  irh^) 


•     Rural  Health  Clinics. 

Federally  Qualified  Health  Centers. 


'^■e'-is!  Diaiyti*  Faciltty  M«r;j« 

(Ncri,+*o«pttai  Op»f8t»dj 

IHCFA-Piib,  29; 

(8up«rlnie"aer.t  of  Docum»nu  '^ig   me  ::  B.13) 


•    Payment  for  Drugs. 

B!?od  and  Blood  Services  Furnished  i'^  ''^depe^ie'^'  Dia'vs;s  ^aci'itios 


21 


48 


53-2 


Cf 


D,-(  v_^ (raptor  2? 

;  for  ES'^D  ar^ri  T'angpi*''"  &«'■-.■'':,(<•. 

•-"  C  f '  A  -P  u  S .  1  5-4-  2 "' ; 
;::";  o*  Dec ^ menu  No    '^t  22  i4) 


•    Reimbursement  for  Home  Dialysis  Benefice-  es  .v^    C  x'*  lo  Deal  Directly  with  Medicare  Program. 


Items  and  Services  Furnished  to  Direct  Dea    g  -^■>"  s 
Support  Services  Furnished  to  Home  CAPC  -  i'  f*' 's 


a  r'S,S  Bfe'-^e' 


St>ite  MedicatO  Marusi 

(Pa-^  '' -G.ai:ty  Control  {HCFA-PwL:    4&„,  ') 

(Supe(:,-,ter,ce~l  of  Documert*  ^o,  HE  22..fi.'10) 


Sample  Sizes. 

Sample  Selection. 

Requirements  for  Sampling  Plan  Documentation. 

Random  Sample  Selection  Procedures. 

Guidelines  for  Further  Stratification. 

MEQC  Error  Rate  Calculation. 

Criteria  for  Adjusting  Anticipated  Error  Rates   ►" , 


:,:  CFR  431.804(d). 


Med'cara.'Medicaid 

Sd-,:'  c^— -Reinstaten'"*'*"!  ReDort 

irtCFA-Pub.  65'! 

•  Report  of  Physicians/Practitioners,  Provide-s  a-xir>'  ct-e-  Ht»dr  .are  Suppliers  Excluded/Reinstated. 

•  Rr^ort  of  Phvsicians.'Pract;tioners  Provide-s  a->a  ,)•  ors'  -^ea"   Care  Suppliers  Exduded/Relnstateid. 


93-1 
93-2 


Mea-;.3id  St.3t«  Agenciet  {HCFA-P-jc    v, 
(Sjper.- ten  dent  of  Docum^nu  No   HE  22^8) 


■•e  X  ,«:   S',..c:al  Secunt>  A::,  Med-ca::: 

•eX'li     S         3l   SeCUn'j    A-'     Ma.;3.;%,: 


;i!>  Bixl  Coverage   Sshrt.  x  4."1  ofOBRA  1987. 
n-  ar^i  Coverage   Str-n  v-  4i01(b)  of  OBF^A  1990. 


Addendum  IV 

Regulations  and  X'.:turs  i'Lblished 
Januar)'  throu^i  March  1993 
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P\Micat>or\  date/citation 

42  C!^R  Pan 

T 

Tltie 

FINAL  RULES 

01/19.'93  iS8  FP  i904) 


01/19/93  '58  PR  4908) 

01/19/93  '5a  PR  5212) 
01/19/93  (58  FR  5215) 


433  43r  436 


435.  436.  440 

493 

493 


Medicaid  Pnsgmm;  Exempttoo  of  Povert>'  Laval  Pregnant  Won-i«n  trofn  t^e  Coope-a- 

t»on  RaqmrefT^enis  of  EstatottaWng  Paterrvty  afxJ  Obtaining  MedicaJ  Support  ar>d 

Paymer'ts  as  a  Condition  o*  Eligibility,  TechnicaJ  ConectJon. 
M.*d*cajd  Program;  EligtMity  and  Coverage  Raqtriremaots. 
MedJcara.  Medicaid  and  CLIA  Programs;  CLIA  Program  Fee  Coiiecoon;  Correct)cn 
ModKara,  Medicaid  and  CLIA  Programs;  B6gutattof\s  Impierrientjng  t^e  Clinical  Lac- 

O'atory  improvement  Amendments  o(  1968  (CLIA)  and  Clinical  LatX)f8tory  ("",- 

pfov«n"t«ri  Act  Program  Fee  Collection. 


PubiicaBon  oate.  c:tat)0^ 


Titte 


NOTICES 


O''oe^3 

01 '07  S3 
01/07,-93 

01  ii93 

01y'21-'93 
0V22/93 

01.26/93 

02/1 6.S3 

02.- 19/93 
0219/93 
03('02'93 

03«31'93 


'58  PR  6X)  .... 

58  PR  2989)  ., 

(58  FR  3028)  ., 

:58  '^  4^05)  ., 
(58  FR  5402) ., 
(58  FR  5617).. 

(58  FR  6095)  ., 

(58  FR  823'.)  .. 
(58  FR  8558)  ., 

(53  FR  912C)  ., 
(58  FR  9244)  „ 
'58  FR  12042) 

(58  FR  '6837) 


Medicare  Progfurn,  inpaoerit  Hcsoitai  Oeducflb*e  end  HospitaJ  and  Extended  Care  Services  Coinsurance  Amoorts 
(Of  1993  (Correction). 

Medicare  and  State  Health  Care  Pfc-grams  Fra,^<j  and  AJause;  Safe  Hartwrs  (or  Protecting  HeaJth  Plans — Exten- 
sion of  Comment  Period. 

Medicare  arxj  K'^e-^Tjud  P'^grams;  Q'jarteny  Listing  of  Program  Issuances  and  Coverage  Decisions — Third  (^uar^ 
ter  1992. 

Medicare  Program;  Uniform  Hosp  '^ai  a^ii^g  and  Payment  Mechanisms. 

Health  Maintervance  Organizations.  hmO  QualificatKin  Determinatior;s  and  Compliance  Actions. 

Health  Care  Programs;  Fraud  and  ADuse,  Amendments  to  GIG  Exclusion  and  CMP  Authontes  Resulting  From 
Public  Law  100-93. 

Medicaid  Program;  Limitations  en  RrovKter-Reiated  Donations  and  Health  Care-Reiated  Taxes;  Limitations  on 
Payments  to  Disproportior^ate  Share  Hospitais;  Correction. 

Medicare  Program;  Meeting  of  tt>e  ^'actiong  Physicians  /Wvisory  Council 

Medicare  and  Medicaid  Programs,  Requirements  for  F>hysician  Incentive  Plans  In  Prepaid  Hea'th  Cars  Organisa- 
tions. 

Medicaid  Prco^'ir^   r.>g>c«i'V  ard  Coverage  Requirements. 

Medicare  anu  MoOicaKl  Pfog.-a''f>s.  Quaaeny  Listing  of  Program  Issuances  and  Coverage  Decisions  (Correction). 

Medicare  Program;  Peer  Re.  ►a*  Orqantzatiorts:  New  PRO  Contracts  tor  All  Statas  arid  Temtcnes  and  the  Cstpci 
of  Columbia. 

Medicare  and  Medicaid  Programs  Quarterly  Listing  of  Program  Issuances  and  Coverage  Decisions — Fourth  Quar- 
ter 1992. 


[FRDoc  93-':6243  Filed  7-6-93:8:45  ami 

BHJJMQ  COOe  i'^iO-C^'* 


Health  Resources  and  Sen<;ccs 
Administration 

Privacy  Act  of  1974;  New  System  of 
Records 

agency;  Public  Health  Service.  HHS. 
ACTION:  Notification  of  a  new  system  of 

records 

SL'MMAi^Y:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
pubUshing  a  notice  of  a  new  system  of 
records:  09-15-0059.  Health  Resources 
Sen.'ices  Administration 
O;rr9spondence  Control  System,  HHS/ 
HRSA/OA." 

DATES:  FHS  invites  interested  parties  to 
submit  comments  on  or  before  August  9, 
1993.  PHS  has  sent  a  report  of  a  New 

System  to  Congress  and  to  the  Office  of 
Management  and  Budget  (0MB)  on  June 
28,  1993.  The  new  system  will  be" 
effectiva  60  days  from  the  date 
8ubm;'ued  to  0MB  unless  PHS  receives 
comments  which  would  result  in  a 
contrary  deterrr.iration. 


ADDRESSES:  Plesse  submit  commen's  to 
the  Privacy  Act  Officer.  Health 
Resources  and  Services  Administration. 
5600  Fishers  Lane,  room  14A-20, 
Rockville,  MD  20857;  telephone  1301) 
443-3780.  (This  is  not  a  toll-free 
telephone  number.)  Comments  received 
will  be  available  for  inspection  at  Lhis 
address  from  9  a.m.  to  3  p  m  .  Monday 
through  Friday. 

FOR  FURTHER  (NFORMATiON  CONTACT: 
Associate  Administrate  r  for  PoIir:y 
Coordination.  Health  Resources  a.nd 
Services  Administration,  5600  Fishers 
Lane,  room  14A-12,  Rockville,  MD 
20857;  telephone  (301  j  443-2033  (This 
is  not  a  toll-free  telephone  nurabtr  ) 
SUPPLEME^^•ARY  INFORMATION:  The 
Health  Resources  and  S^^rvicei 
Administration  (HRSA)  proposes  to 
establish  a  new  system  of  records:  03- 
15-0059,  "Health  Resources  and 
Services  Administration 
Correspondence  Control  System.  HHS/ 
HRSA/OA."  This  system  of  records  wall 
be  used  by  HRSA  personnel  to  control 
and  track  all  correspondence  addressed 
or  directed  to  the  Administrator,  HRSA, 
or  his/her  principal  subordinates,  as 
well  as  documents  initjatad  by  them,  to 
assurb  timely  and  appropriate  attention. 


The  system  will  be  comprised  of  bard 
ccpies  of  the  actual  correspondence  and 
computer  printout  and  disk  control 
system  records  of  that  correspondence. 
The  records  will  be  inde,xed  by  the 
name  of  the  addressee  and  date  of  the 
outgoing  correspondence,  or  by  the 
nan-.e  of  the  sender  and  the  date  of  the 
incoming  correspondence;  or  by  the 
subject  of  the  correspondence.  The 
records  msy  also  be  cross-referenced 

The  records  in  this  system  will  be 
maintained  in  a  secure  m^^nner 
co.npatible  with  their  content  and  use. 
HR.SA  perscniif  1  will  be  required  to 
adhere  to  Cne  provisions  of  the  Privacy 
A't  and  the  HHS  Privacy  Act 
Rdgalations.  The  system  managers  v.;!l 
ccntrol  access  to  the  data.  Only 
e^'iiorized  users  having  official  duties 
r>:<_juir.ng  ihe  use  of  the  information  will 
ha  ••-  regular  access  to  the  records  in  this 
ryt.  m.  Authorized  users  are  the  HRS.^ 
e-nployees  responsible  for 
inplementing  the  HRSA 
CorrespondencG  Control  System. 
Records  will  be  stored  in  fiit.  folders  and 
on  computer  disks.  Manual  and 
computerized  records  will  be 
maintained  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
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General  Administiation  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 

Ch  Tter  PHS  hf;  45-13,  tha 
l!^  J  drtinant's  Automated  Information 
System  Security  Handbook,  and  the 
National  Institute  of  Standards  and 
1  echnology  Federal  Information 
Processing  Standards  (PIPS  Pub.  41  and 
riPSPiib.  31). 

Rooms  where  records  ara  stored  are 
Ixked  when  not  in  use.  During  regular 
business  hours,  rooms  are  unlocked  but 
are  cGDtrolled  by  on-site  personnel. 
Seru;:ty  paards  perform  n-ndom 
phvsicai  security  check.s 

The  roaune  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  "Hie  first  ro  it:ne 
use  proposed  fur  this  syjtpm.  perrruiting 
dksfiosurf'  to  a  ccni^ressioMal  o:T;ce, 
allows  subject  individuals  to  ohtc^^n 
assista.nce  from  their  rH-presentatives  in 
Congress.  The  second  allows  disclosure 
to  the  Departnient  of  Justi  ,e  or  a  cei..'-t 
in  tlie  event  of  htigation,. 

The  following  nutice  is  written  ui  the 
present,  rather  than  the  fi^iure  t^^nse,  to 
avoid  unnecessary  exprnditure  of 
public  funds  to  republish  the  notice 
after  the  syste.m  has  l»eror..e  effective. 

Dated.  June  30,  199.3. 
Wilford  |.  Forbush. 

Director,  Office  of  Manafif-mfAt 

09-15-0059 

SYSTEM  MAUE: 

Health  Resourres  and  S-)rvu  es 
Administration  Carresponcienr^e  Cnrtrul 
System,  HHS/HRSA/0.\ 

SCCUWTY  CUkSStnCATION: 

None. 

9YSTESI  locatton: 

1.  Executive  Secretariat.  Office  of 
Policy  Coor  ijna!  i:.n.  Off:.:'5  of  the 
Ad.''nini.stratar.  Htiai'Ji  Res ources  and 
Services  Adminzstration  (HRSA),  5600 
Fishers  Laiie.  Riom  ■14A--&3.  Rockville, 
NO  20 8-5  7 

2.  Office  of  Pneram  Support,  Bureau 
of  iiea'th  F'  fessions,  HRSA,  5600 
Fisher-i  Ixn*^  Room  8-15,  Rockville,  MD 
20657. 

3.  Extramural  Activities  Branch, 
Oifire  of  Program  Develop^nent,  Bureau 
of  Health  Resources  Development, 
HRSA,  5600  Fishers  Lane,  Room  13A- 
?2  Rockville,  MD  20857. 

•'.  Office  cf  Progiara  and  Policy 
Development,  Bureau  of  Piimary  Health 
Care,  HRSA,  5600  Fishers  Lane,' Room 
7-34,  Rockville,  MD  20857. 

5.  Office  of  the  Diiector,  Maternal  and 
Child  Health  Bureau,  HRSA,  5600 
Fishers  Lane,  Room  18-05,  Rockville, 
MD  20;-i.57. 


6.  Washington  N^tiondl  Records 
Center,  4205  Suitlaiid  Road,  Suiiland, 
MD  20409. 

SYSTEM; 

Individuals  who  have  contacted  the 
Administrator,  HRSA.  the  Deputy 
Administrator,  an  associate 
administrator,  or  a  bureau  director,  or 
individuals  who  have  been  contacted  by 
opo  of  the<;e  official - 

CATEGOfllES  0''  HECOftPS  !»«  THt  S^S^f  i; 

Hard  r(.:.;..es  of  th-?  actual 
ct:'  >;    :  1.  r.ce  and  computer  printout 
and  d  s'n    '  ntrol  svstem  records  of  that 


{■■ones; 


'  t'  n  ce 


AuTHORmr  FOR  MA*KTE>yANce  Of  "m:  srsTim. 

5  U.S.C.  301  "De!'fir"-n«itf.'; 
Regulations." 

r'URPOSE(Sj: 

To  control  and  lnn.i  ad 
correspondence  dof■lKT^en!s  addrt-'sst^ii 
or  directed  to  the  AdiTiinistrator  HKSA. 
cr  his/her  subordin-stes  as  tndif«t«1 
above,  as  well  as  dc-cuments  in.tta'ed  v\ 
ihevn,  to  assure  timeiv  and  8p;';rf)pne't"' 
attention 

POimNE  USES  or  records  UAtKIAJNEO  M  rut 
SYSTEM,  IMCl-UOINO  CATEOOWES  OT  USIR»  AMO 
THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
iriqui!7  from  the  congressionai  office 
iT.ado  at  the  request  of  that  ind)v;du£l 

2.  The  Departraect  cf  Health  and 
H..n;an  ServK:«s  (DHHSf  may  (;;,■«,  ii>\:' 
information  from  this  svstein  cf  .-«:■,  ...I'as 
to  the  Department  cf  iMS'ice.  or  t-i  a 
court  or  other  trib'ur,fl!,  when: 

(a)  DIHiS,  or  any  i,  f,:r..  .ioent  thereof; 
or 

b  j  Ar '  DHHS  employee  In  bis  or  her 
Lff:.:i3l  aj::acity;  or 

(c)  Any  DHHS  employee  in  his  or  her 
individual  rapacity  where  the 
Department  if  1   slice  {or  DHHS.  where 
authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  or  any  agency 
thereof  where  DHHS  determines  that  the 
litigation  is  likely  to  affect  DHHS  or  any 
of  its  components,  is  a  party  to  htigation 
or  has  an  interest  in  such  litigation,  and 
DHHS  determines  tl^at  the  use  of  such 
records  by  tlte  Department  of  Justice,  the 
court  or  other  tribur.ai  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effiective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  DHHS 
determines  that  ruch  disclosure  is 
compatible  with  the  piirpose  for  which 
the  records  were  collected. 


l^>i  Ci 
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':K"-»tH.^., 


ifST^M: 


STOKAOE: 

Correspondence  records  are 
maintained  in  hard  copy.  Control 
records  are  maintained  on  computer 
disks. 

Rf Sj|'i*Si»JTY: 

Hard-copy  records  are  Indexed  by 
name  of  aooressee  and  date  of  outgoing 
correspondence;  or  by  name  of  sender 
and  date  of  incoming  correspondence; 
or  by  subject.  Records  may  also  be  cross- 
referenced. 

1.  Authonzed  users.- Office  directors, 
correspondence  assistants,  and 
professional  and  support  staff  with 
designated  functional  responsibihties 
directly  relating  to  the  purpose  of  the 
correspondence. 

2.  Procedural  Sf7;<  i.^n;rr^.<:  Confidential 
and/or  sensitive  km  m  inr  ;•;  ftre  either 


r';»-Ki 


HH  vt'scinHS 


rirn'^-il.iondenc;*  are  instrurit*:!  to 


r:,K  ;"i'  i  J  "f*  'o 


's  tr  orn 


:-«^d 


f.M"-;«  ««;•«*■  ;isht-<;J  of  ;(,e 
p''ii't-»i  *  •■  I  ir''t-s;i!n'ii;t:-i',;  p  <i< 
unaulhcnzj'd  ai.nHss  T'.f^ 
subsvstp^:  ,s  n'ri"(i(v:  t-v  ;i,-i<-..<'A  '."'..:^ 
hsci^r'jed  'c  sp«:if~i:  cor'Tf'ii.Kjr,, v)tj;M  »- 
assistants,  ph.'swords  arf^  (,„l';f-.n^»*d 
p«'>ncMli(.ai;v,  the  pas-'word  ;s  i,:,t.dn8eti 
W'.t'T,  s  rorTe.spondeni*  ass:sta;'.t 
terminates  employniw;: 

3.  Physical  safeguarjs  Kofirr*.  v^fice 
records  are  stored  are  .  Kj,f*c  v.,''t>]!  n.-'-t 
in  use.  Duiiiig  reguia:  iyus.,nf:'^,'>  :'n'i;'-=i. 
rooms  are  unlockei  i)\A  sre    i   /r ..  t-i 
by  on-site  personnel. '•-     •    >  guards 
perform  random  physica.  sdcurity 
checks. 

Hard-copy  records  are  cut  off  at  the 
end  of  each  calendar  year,  retained  two 
years,  transferred  to  the  Washington 
National  Records  Center,  and  destroyed 
five  years  later.  Control  records  are  cut 
off  at  the  end  of  each  calendar  year, 
retained  two  years,  and  destroyed. 
Computer  records  are  purged  afler 
correspondence  is  finalized  to  a  history 
file. 

SYST£U  MANACEn(S)  AND  ADDRESS: 

Policy  Coordinator  Assodata 
Administrator  for  Policy  Coordination, 
HRSA,  5600  Fishers  Lane,  Room  14-15, 
Rockville.  KfD  20857. 

System  Mansger:  Chief,  Executive 
Secretariat,  Office  of  Policy 
Coordination.  Office  of  the 
Administrator,  HRSA,  5600  Fishers 
Lane,  Room  14A-08,  Rockville,  MD 
20857. 
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System  Manager  Correspondence 
Coordinator,  Office  of  Program  Suppo.'l 
Bureau  of  Health  Professions.  HRSA. 
5600  Fishe.'^  Lane,  Room  8-15. 
Rockvilie,  MD  20857. 

System  Manager  Chief,  Extramural 
Activities  Branch,  Office  of  Program 
Development,  Bureau  of  Health 
Resources  Dev^tlopment.  HRSA.  5600 
Fishers  Lane  Rr^ckvuie,  .MD  20857. 

System  Manager  Information  Systems 
Speciali.st,  Office  of  Program  and  Policy 
Development,  Bureau  of  Primary  Health 
Care.  HRSA,  5600  Fishers  Lane.  Room 
7-34.  Rockville,  MD  20857, 

System  Manager:  Correspondence 
Coordinator,  Office  of  the  Director, 
Maternal  and  Ch:\d  Health  Bureau. 
HRSA,  5600  Fishers  Lane,  Room  18-05, 
Rocitville,  MD  20857. 

HCmFKATOH  «OC£0U«£: 

Lnquines  shru'.-i  indicate  the  name  of 
the  individual  with  whom  the  HRSA 
corresponded,  tne  date  of  the  incoming 
correspondence,  if  anv.  and  the  date  of 
the  outgoing  correspondence.  Inquiries 
should  be  add.'es.sed  to  the  appropriate 
system  manager,  iisted  above,  not  to  the 
pohcy  coordinator. 

RECOflO  ACC€aS  PROCEDURES 

Same  as  notitVation  procedures. 
Requesters  must  state  that  they  are  who 
they  claim  to  be  and  understand  that 
oDiaining  information  under  false 
pretrjr.ses  is  subject  to  a  maximum 
sta:utory  penalty  of  S5.000. 

Requesters  may  also  ask  for  an 
accounting  of  disclosures  that  have  been 
made  of  thr>ir  '«' rrds,  if  anv. 

CONTESP.NG  R£CO*«0  PROCEDURES: 

Q)r.'acrt  the  appropriate  system 
manacer  at  the  address  for  that  official 
specified  under  "System  Location" 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought. 
and  'J-.e  reason  for  seeking  the 
conection,  with  supporting  information 
to  show  how  the  record  is  inaccurate. 
inconpiete,  untimely,  or  irrelevant. 

RECORD  SOORCE  CATEGORIES: 

Records  are  derived  from  incoming 
correspondence  to.  and  the  outgoing 
correspondence  of,  the  Administrator. 
HRS.-\  or  his.  her  subordinates  as 

indicated  above. 

SYSTEMS  EXE»#I»TED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

.None 
iTR  DTK  9J-161S4  Fi'.sd  --8-93;  8:45  am] 
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Public  Health  S«fv(c« 

Agency  Form*  Submitted  to  th9  otflCB 

of  Management  and  Budget  for 

Clearance 

Each  Friday  the  Public  Health  Service 
tPHS)  pubUshes  a  list  of  information* 
collection  requests  it  has  submitted  to 
theOfTice  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  paperwork  Reduction  Art  (44  U  S  C 
chapter  35).  The  foUowiog  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  Friday  June  1 1 
1993. 

Copies  of  the  information  collection 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1.  Case-Control  Study  to  Determine  if 
College  Attendance  is  a  Risk  Factor  for 
Development  of  Invasive  Meningococcal 
Disease — New — Each  year  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  receives  a  number  of  reports  of 
fatal  or  life-threatening  meningococcal 
disease  in  previously  healthy  college 
students.  The  reports  raise  the 
possibility  that  college  students  are  at 
increased  risk  of  meningococcal  disease. 
To  determine  if  college  attendance  is  a 
risk  factor  for  meningococcal  disease. 
CDC  has  designed  a  retrospective,  case- 
control  study  based  on  cases  identified 
by  State  health  departments. 
Respondents:  Individuals  or 
households:  Number  of  Respondents: 
400;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .352  hr.;  Estimated  Annual 
Burden:  142  hours. 

2.  1994  National  Health  Provider 
Inventory — 0920-0267— This  survey 
will  be  conducted  by  mail  among  long- 
term  care  facihties.  home  health 
agencies  and  hospices.  The  purposes  are 
to  provide  a  sampling  frame  for  future 
surveys  and  to  provide  national  data  on 
the  number,  type  and  geographic 
distribution  of  long-term  care  service 
providers.  Respondents:  Federal 
agencies  or  employees,  non-profit 
institutions,  small  businesses  or 
organizations;  Number  of  Respondents: 
30,000;  Number  of  Responses  per 
Respondent:  1;  /Average  Burden  per 
Response:  .33  hr.;  Estimated  Annua] 
Burden:  10.000  hours. 

3.  Vibrio  Illness  Investigation  Report 
Form — New — Vibrio  is  the  organism 
responsible  for  cholera,  a  severe, 
dehydrating  diarrheal  illness.  The 
purpose  of  this  investigation  form  is  to 
collect  information  on  illnesses 
occurring  as  a  result  of  infection  with 
Vibrio  species  to  gain  a  better 
understanding  of  the  incidence, 
etiology,  and  epidemiology  of  all  Vibrio- 


related  illnesses  occurring  in  the  U.S. 
P.pspondents  State  or  local 
governments;  Number  of  Respondents: 

50,  Xunber  of  Responses  per 
Rtspondent  3,  Average  Burden  per 
Response:  5  hr  ;  Estimated  Arnual 
Burden  75  hou..'s 

4  Survey  of  Mental  Health  Services; 
.N'IDA/BPHC  Linkage  Programs— New— 
The  fifteen  currently  Winded  linkage 
programs  integrate  primary  care  and 
substance  abuse  treatment.  Increasingly, 
mental  health  services  are  viewed  os  a 
valuable  component  within  a 
coordinated  care  system..  This  study 
examines  mental  health  issues, 
including  client  characteristics,  cbent 
need  for  mental  health  services,  scope  of 
services,  Imkage  features,  and  delivery 
systems  barriers.  Respondents: 'Non- 
profit institutions;  Number  of 
Respondents.  15;  N'jmber  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response  14  hrs.;  Estimated  Anr.ual 
Burden.  210  hours 

5.  Evaluation  of  thie  HHS  Access  to 
Community  Care  and  Effective  .Services 
and  Supports  (ACCESS) — New — The 
Center  for  Mental  Health  Services  is 
requesting  concept  clearance  fur  an 
evaluation  study  that  will  assess 
services  inteEration  (SI)  spproacnes  for 
homeless  persons  with  severe  mental 
illnesses.  SI  sites  will  be  contrasted  with 
ccrr.parison  sites  to  assess  the  impact  of 

51.  Ca.se  studies  will  describe 
approaches  to  SI,  the  process  by  which 
SI  takes  place,  and  factors  that  influence 
SI.  Respondents:  Individuals  or 
households.  State  or  local  governments, 
Businesses  or  other  for-profit,  Federal 
agencies  or  employees,  Non-profit 
institutions.  S.Tiaii  businesses  or 
organizations.  Burden  estimate:  1  hour. 
Since  this  is  a  concept  clearance, 
definitive  burden  estimates  are  net  yet 
available.  These  estimates  will  be 
provided  when  the  study  design  and 
questionnaires  are  final  and  the  final 
clearance  quest  is  submitted. 

vV.'i;ren  comments  and 
re-'  "rnmendations  for  the  proposed 
infnrma'ian  collections  should  be  sent 
'A.  thin  30  days  of  this  notice  directly  to 
the  OMH  Desk  Officer  designated  below 
at  the  f.)/iowing  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch. 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated:  July  2,  1993 
lames  ScanJoa. 

Director.  Division  of  Data  Policy.  Office  of 

Health  Planning  and  Evaluation. 

!FR  Doc  93-16183  Filed  7-8-93;  8:45  am] 
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Sub«'d''*c«  Abjse  and  Wen;ai  r-e3:ih 
S«rv!ro»  Admin!strai:on 

Cooperasiwe  Ar\'Berr\prr,is  i'jr  C'.iw<y 

PfogfBn  'ot  Horf.'i'hsz  Ir  iivlduals 

*   'iMCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  KHS. 

A  rr-Ofi:  Request  for  applications. 

uiLToduction 

The  Center  for  Mental  Health  Services 
(CMHS)  and  the  Center  for  Substance 
Abuse  Treatment  (CSAT)  announce  the 
availability  of  support  for  projects  that 
will  document  treatment  models  for 
homeless  individuals  who  suffer  from 
substance  use  disorders  and  co- 
occurring  mental  illnesses.  In  addition, 
such  projects  must  document  their 
potential  effecliveness. 

Funds  will  be  awarded  through  a 
cooperative  agreement  mechanism  that 
will  authorize  the  Federal  Government 
or  its  representative  contractors  to 
advise  projects,  coordinate  the 
development  of  manuals,  design 
evaluations,  collect  and  analyze  data 
and  convene  meetings. 

This  program  will  be  divided  into  2 
phases.  Community-based  public  and 
private  nonprofit  entities  thaf  provide 
treatment  sen.  ices  to  homeless 
individuals  with  substance  use 
disorders  and  mental  illnesses  may 
compete  for  a  Phase  1  award.  During 
Phase  1,  the  awardees  will  develop  a 
treatment  manual.  At  the  completion  of 
Phase  1,  awardees  may  compete  for  a 
Phase  2  grant.  During  Phase  2,  grantees 
All!    onduct  a  pre-test/post-test 
evaluation  of  the  documented  treatment. 
.Approximately  one-half-of  the  grantees 
from  Phase  1  may  be  selected  for 
competing  awards  for  Phase  2. 

The  Public  Health  Service  (PUS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  RFA,  CMHS/CSAT 
Collaborative  Demonstration  Program 
for  Homeless  Individuals,  is  related  to 
Healthy  People  2000  objectives 
established  for  Alcohol  and  Other  Drug 
Abuse  (Chapter  4),  Mental  Health  and 
Mental  Disorders  (Chapter  6),  and  HIV 
Infection  (Chapter  18).  Potential 
applicants  may  obtain  a  cop'y  of  Healthy 
People  2000  (Full  Report:  Stock  No.  " 
017-001-00474-0;  or  Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Wa.shington.  DC.  20402-9325 
itelephone:  202-783-3238). 


History 

CSAT  (formerly  the  Office  for 
Treatment  Improvement)  was  Greeted  in 
January  of  1990  to  improve  the  Nation's 
addiction  treatment  and  recovery 
system  by  providing  funds  to  States  and 
treatment  providors  to  assist  them  with 
expanding  the  availability  of  high 
quality  health  and  human  services  for 
those  who  suffer  from  alcohol  and  drug 
problems.  Among  numerous  Initiatives. 
CSAT  funded  grant  demonstration 
programs  in  FY  1990  and  1991  to  assist 
States  and  communities  in  enhancing 
existing  drug  abuse  treatment  programs 
for  "critical  populations,"  with  the 
ultimate  goal  of  improving  treatment 
outcome  for  these  groups.  The  critical 
populations  under  this  aruiouncement 
were  adolescents,  racial/ethnic 
minorities  and  residents  of  public 
housing  projects.  In  addition  to  focusing 
on  one  or  more  of  the  critical 
populations  listed  above,  CSAT  funded 
proposed  projects  that  addressed  special 
subgroups  of  these  critical  populations, 
particularly  homeless  persons  and  those 
individuals  with  co-occurring  alcohol 
and/or  other  substance  use  disorders 
and  diagnosable  mental  illnesses. 

CMHS  was  created  by  the  ADAMHA 
Reorganization  Act  of  1992  to  provide 
national  leadership  in  the  prevention 
and  treatment  of  mental  illnesses. 
CMHS  also  serves  as  the  lead  within  the 
Department  of  Health  and  Human 
Services  (HHS)  for  administering 
programs  and  interdepartmental 
initiatives  tliat  meet  the  housing, 
treatment,  and  support  needs  of 
homeless  persons  with  mental  illnesses. 
In  this  capacity,  CMHS  has  initiated  a 
broad  array  of  dem6nstration,  technical 
assistance  and  national  leadership 
projects  to  assist  States  and  localities  in 
meeting  the  needs  of  homeless 
individuals  with  mental  illnesses. 

Specifically,  CMHS  currently 
administers  three  programs  authorized 
by  the  .McKinney  Act:  the  Projects  for 
Assistance  in  Transition  from 
Homelessness  (PATH)  Formula  Grant 
Program,  the  Access  to  Community  Care 
and  Effective  Services  and  Supports 
(ACCESS)  Program,  and  the  Community 
Mental  Health  Research  Demonstration 
Projects  for  Homeless  Chronically 
Mentally  111  Persons.  CMHS  also 
provides  professional  leadership  for 
interdepartmental  initiatives  designed 
to  as.sist  the  homeless  mentally  ill 
population,  including  the  Federal  Task 
Force  on  Homelessness  and  Severe 
Mental  Illness. 

CMHS  and  CSAT  recognize  that  an 
individual's  addiction  cannot  be  treated 
in  isolation  from  his  or  her  primary 


health,  mental  health,  or  socioeconomic 
deficits  and  disorders.  Alcohol,  dr\ig 
abuse  and  mental  health  providers, 
however,  are  often  not  trained  or 
prepared  to  treat  individuals  whd  suffer 
from  both  a  mental  illness  and  a 
sub.<itance  use  disorder. 

There  are  many  treatment  programs 
that  are  currently  serving  individuab 
who  are  homeless.and  who  have 
substance  use  disorders  and  co- 
occurring  mental  illnesses.  Yet 
providers  consistently  identify  the 
treatment  needs  of  this  population  as 
difficult  to  address.  Problems  in 
assessing  the  co-occurrence  of  the 
disorders,  in  effectively  preparing 
clients  for  treatment  and  recovery,  end 
in  matching  appropriate  treatment 
approaches  to  subgroups  of  dually 
diagnosed  clients  present  challenges  to 
providers.  This  program  hopes  to  draw 
on  the  wealth  of  experience  to  identify 
and  evaluate  the  most  promising 
approaches  to  the  treatment  of  alcohol, 
drug  abuse  and  mental  illness  (ADM 
disorders)  among  this  target  population. 

Program  Goals 

One  goal  of  the  CMHS/CSAT 
collaborative  program  is  to  document 
and  evaluate  effective  interventions 
which  can  be  used  by  local  programs 
serving  homeless  substance  abusing 
persons  that  treat  persons  with  co- 
occurring  mental  illnesses  within  their 
service  population.  For  the  purposes  of 
this  announcement,  an  "intervention"  is 
defined  as  "a  targeted  attempt  to 
produce  favorable  client/patient 
outcomes."  This  includes  improving  the 
capacity  of  service  providers  to  provide 
outreach,  administering  appropriate 
screening  and  a.ssessment  instruments. 
developing  individualized  treatment 
plans,  triaging  persons  whose  mental 
illness  is  severe  enougM  to  warrant 
comprehensive  systems  of  mental  health 
care,  and  providing  effective  treatment 
and  supports  to  their  alcohol  and  drug 
abusing  homeless  papulation  with  co- 
occurring  mental  illnesses. 

Another  goal  is  to  reduce  functional 
impairments  associated  with  mental 
illnesses,  achieve  abstinence  from 
alcohol  and  other  drug  use,  and  reduce 
the  days  spent  homeless  by  the  target 
population.  The  objectives  of  this 
program  are  to  document  treatment 
approaches  that  address  the  multiple 
needs  of  homeless  individuals  who  have 
co-occurring  substance  use  and  mental 
disorders  and  to  determine  their 
potential  effectiveness. 

Project  Requirements 

CMHS/CSAT  co-sponsored 
demonstration  programs  follow  the 
public  health  practice  of  treating  and 
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prevonting  infectious  diseases  in  all 
treatment  program ming  Therefore, 
programs  are  required  to  provide 
screening,  treatr:iH:;t  and  prevention  of 
the  following  di>>-as«s  HIV/AIDS 
(includes  pre-  and  post-test  counseling); 
tuberculosis;  s«>xudlly  transmitted 
diseases  (STDsj;  hepatitis;  bacterial 
pneumonia;  and  other  infectious  disease 
entiues  that  typically  bave  a  higher 
incidence  among  homeless  persons, 
chronic  alcohol  users  and  drug  abusers. 
These  services  may  be  provided  through 
linkages  with  existing  public  health 
agencies  and;  or  they  may  be  supported 
using  a  rombmauon  of  cooperative 
agreement  funds  and  entitlements  (e.g., 
Medicaid)  Ail  applicants  will  be 
expected  to  provide  evidence  that  the 
cooperative  agreement  project  will  meet 
this  requirement. 

Where  services  are  targeted  to 
individuals  with  severe  mental  illnesses 
(disorders  that  include,  but  are  not 
limited  to,  schizophrenia,  major 
affective  disorders,  schizoaffective 
disorders,  and  severe  personality 
disorder;],  the  applicant  must  provide 
evidence  that  a  comprehensive 
community  support  system,  either 
within  or  outside  of  the  applicant 
organization,  is  dvailable. 

Additionally,  all  proposed  projects 
must  meet  the  foUovving  requirements: 

•  Applicants  must  concisely  describe 
screening  and  assessment  procedures  in 
place  for  treating  co-occumng  substance 
use  disorders  and  mental  illnesses  in 
the  tar^r>t  population. 

•  Applicants  must  indicate  how  the 
speaal  needs  of  the  target  population 
(eg,  alcohol  and  dnig  abuse,  mental 
health,  health,  housing  and  income 
supports  and  entitlements)  are 
addressed,  with  em.phasis  on 
procedures  and  coets  associated  with 
inter-system  case  management  and 
managed  care  approaches  applicable  to 
the  target  population. 

•  Applicants  must  describe  how  the 
proposed  intervention  is  consistent  with 
the  CSAT  Com.prehensive  Care 
Continuum  as  provided  in  the  grant 
application  k.t. 

•  During  Phase  1  of  this  project,  each 
grantee  will  be  expected  to  develop  the 
following  products: 

•  Produce  a  m^inual  that  describes  an 
intervention  or  a  refinement  of  an 
intervention; 

•  Document  the  potential 

effect,  veness  of  the  intervention  through 
case  studies; 

•  Prepare  a  logic  model  of  the 
intervention  that  depicts  the 
interrelationships  among  the  goals, 
ob)ectives  and  desired  outcomes  of  the 
uitervention; 


•  Describe  the  implementation  of  the 
intervention; 

•  Develop  an  evaluation  plan  for 
conducting  a  more  systematic  pretest/ 
post-test  assessment  of  the  intervention 
during  the  second  phase  of  the  program, 
and 

•  Develop  a  budget  for  implementing 
the  evaluation  plan. 

•  Nine  months  after  awaid  of  Phase  1 
grants,  in  order  to  be  considered  for 
Phase  2,  Phase  1  grantees  must  submit 
competing  continuation  applic^'icns 
that  demonstrate  the  development  of  the 
above-mentioned  products. 
Applications  will  oe  assessed  by  a  peer 
review  group  comprised  of  experts  from 
the  fields  of  alcohol  and  drug  abuse, 
mental  health  and  homelessness.  The 
apphcations  will  be  funded  according  to 
their  technical  merit  and  the  availability 
of  funds  within  three  (3)  months 
following  receipt  of  the  competing 
continuation  applications  The  review 
criteria  will  be  as  follows:  Thoroughness 
in  describing  the  intervention  in  ttie 
manual:  evidence  of  potential 
effectiveness  of  the  Intervention:  a 
cogent  logic  model:  thoroughness  in 
describing  the  implementation  of  the 
intervention;  adequacy  and 
appropriateness  of  the  evaluation  plan; 
and  appropriateness  of  the  proposed 
budget  for  implem.enting  the  evaluation. 

•  If  more  than  one  intervention  is 
proposed,  or  the  proposed  i.nttirvention 
has  more  than  one  component  (eg  ,  it 
includes  both  residential  and  r^se 
management  components),  the  applicant 
must  describe  the  anticipated  effeci  of 
each  component  and  address  in  their 
evaluation  plan  how  the  relative  effects 
will  be  determined 

•  During  Phase  2.  grantees  will  be 
expected  to  conduct  a  systematic 
pretest/post-test  evaluation  of  the 
intervention  and  develop  a  report  tiiat 
summarizes  the  evaluation  findings  and 
includes  recommendations  for 
improving  the  intervention. 

Target  Population 

The  target  population  includes 
individuals  ages  13  and  over,  who  are 
homeless  and  who  have  a  diagnosabie 
substance  use  disorder  that  may  result 
in  psychiatric  symptomatology  or  those 
who  have  both  a  diagnosabie  substance 
use  disorder  and  a  serious  mental 
illness  or  serious  emotional  disturbance 
Homeless  individuals  who  have  a 
primary  diagnosis  of  substance  ahuse 
and  are  not  suffering  from  mental  illness 
may  not  be  excluded  from  services 
provided  with  grant  funds  from  this 
program. 

The  term  "homeless"  or  "homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 


residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  supervised  public  or  private 
shelter  designed  to  provide  temporary 
living  accommodations:  an  institution 
that  provides  a  temporary  residence  for 
individuals  not  intended  to  be 
institutionalized;  or  a  public  or  private 
facility  not  designed  for,  or  ordinarily 
used  as,  a  regular  sleeping 
accommodation  for  human  beings. 

Duignosable  substance  u.se  disordt-^rs 
include  both  DSM-IIl-R  abuse  and 
dependence  categories.  Subst.ance  use 
dependence  or  addiction  is  a 
biopsychosocial  disease  phenomenon 
and  is  known  to  be  a  chronic  relapsing 
disorder  for  many  individuals.  Relapse 
tends  to  be  an  inherent  characteristic  of 
the  disease  of  addiction  for  those 
exponencing  a  significant  degree  of 
socio-economic  dysfunction  Many  such 
individuals  must  be  provided  with  a 
series  of  interventions  along  a  sustained 
continuum  if  they  are  to  effect  a:id 
maintain  recovery 

For  purposes  of  this  announcement, 
"serious  mental  illness"  in  adults  and 
"serious  emotional  disturbance"  m 
adolescents  are  defined  as  follows: 

Definition  of  Serious  Mental  Illness  in 
Adults:  Adults  with  a  serious  mental 
illness  are  persons  age  18  and  over,  who 
currently  or  at  any  time  during  the  pa.st 
year,  have  had  a  diagnosabie  mental, 
behavioral,  or  emotional  disorder  of 
sufficient  duration  to  meet  diagnostic 
cnterzd  specified  within  DSM-III-R  that 
has  resulted  in  functional  impairment 
which  substantially  interferes  with  or 
limits  one  or  more  major  Ufe  activities. 

These  disorders  include  any  mental 
disorders  listed  in  DSM-III-R  or  their 
ICD-9-CM  equivalent  (and  subsequent 
revisions),  with  the  exception  of  DSM- 
III-R  "V"  codes,  substance  use 
disorders,  and  developmental  disorders, 
which  are  excluded  unless  they  co- 
occur  with  another  diagnosabie  serious 
mental  illness.  All  of  these  disorders 
have  episodic,  recurrent,  or  persistent 
features,  however,  they  vary  in  terms  of 
severity  and  disabling  effects. 

Functional  impairment  is  defined  as 
difficulties  that  substantially  interfere 
with  or  limit  role  functioning  in  one  or 
more  major  life  activities  including 
basic  daily  Uving  skills  (eg  .  eating, 
bathing,  dressing);  instrumental  living 
skills  (e.g.,  maintaining  a  household. 
managing  money,  getting  around  the 
community,  taking  prescribed 
medication);  and  functioning  in  social, 
familv,  and  vocational/educational 
contexts.  Adults  who  would  have  met 
functional  impairment  criteria  during 
the  referenced  year  without  the  benefit 
of  treatment  or  other  support  services 
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are  considared  to  have  sericus  iT»r.ta! 
illnesses 

Definition  nf  Senous  Emotional 
Disturbance  in  Aaoiescents: 
Adolescents  with  serious  emotional 
disturbances  are  persona  between  the 
ages  of  13  and  18  who  currently  or  at 
any  time  during  the  past  year,  have  had 
a  diagnosable  mental,  bei^avioral,  or 
emotional  disorder  of  sufficient 
duration  to  meet  diagnostic  criteria 
specified  within  DSM-IH-R.  that 
resulted  in  functional  impairment 
which  substantially  interferes  with  or 
limits  the  adolescent's  role  functioning 
in  family,  school,  or  community 
activities. 

These  disorders  include  any  mental 
disorder  listed  in  DSM-IU-R  or  their 
ICD-9-CM  equivalent  (and  subsequent 
revisions),  with  the  exception  of  DSM- 
IIl-R  "V"  codes,  substance  use  and 
developmental  disorders,  which  are 
excluded,  unless  they  co-occur  with 
another  diagnosable  serious  emotional 
disturbance  All  of  these  disorders  have 
episodic,  rtjcurrent,  or  persistent 
features;  however,  they  vary  in  terms  of 
severity  and  disobiing  effects 

Functior.a!  impairment  is  defuied  as 
difficulties  that  substantially  interfere 
with  or  limit  an  adoiescent  from 
achieving  or  maintaining  one  or  more 
develop  men  taliy-appropriate  social. 
behavioral,  cognitive,  communicative, 
or  adaptive  skills.  Functional 
impairments  of  episodic,  recurrent,  and 
continuous  duration  are  included  unless 
they  are  temporary  and  e\;)e(t('ri 
responses  to  stressful  events  m  tntj 
environment  Adolescents  who  would 
have  met  functional  impairment  criteria 
during  the  referenced  year  without  the 
benefit  of  treQt.ment  or  other  support 
servi(  es  are  ini  h;ded  in  this  definition. 

Sen'ice  App'on'^bes 

Ser\'ices  which  nrast  be  implemented 
by  all  apphcants  may  be  found  under 
the  Project  Requirements  section  of  this 
announcement.  The  CSAT 
Comfirt'hea.'iive  Care  Model  (provided 
in  tho  grant  application  kit)  sets  out  an 
idealized  process  and  basic  service  array 
from  whit.h  treatment  regimes  can  be 
constructed  to  serve  ail  individuals  v^ith 
alcohol  and  drug  problemis  and  their 
families  The  components  of  this  Model 
may  be  provided  either  on-site  or 
through  formal  linkages  with  existing, 
community-based  health  and  human 
service  providers.  In  developing 
applications.  CSAT  recommends  using 
the  Mode!  as  a  framework  whic  h  should 
be  modified  based  on  the 
sociodemographic  characltr, sties  of  the 
target  populationi's),  including  age. 
gender,  race,  ethnicity,  culture, 
socioeconomic  status,  geographic 


i',><^tion  and  otrier  distinguishing 
characteristics. 

To  reiterate,  due  to  the  increasing 
incidence  and  the  public  health  threat 
posed  by  certain  infectious  diseases 
among  alcohol  and  drug-involved 
individuals  and  their  collaterals,  all 
providers  must  propose  methods  by 
which  individuals  in  treatment  will  be 
provided  with  testing  and  pre-  and  post- 
test  counseling  for  HIV/AIDS,  and 
mandatory  testing  and  treatment  for  TB. 
hepatitis  B  and  STDs. 

in  addition  to  the  above,  services 
considered  to  be  particularly 
appropriate  for  the  target  population  are 
described  below.  All  applications  must 
address  the  following: 

•  outreach  and  engagement  (or  be 
part  of  a  referral  network  which 
provides  these  services) 

•  screening,  intake,  assessment,  and 
periodic  reassessment  and  appropriate 
individual  treatment  plans  for  each 
patient/client  who  presents  for 
treatment; 

•  detoxification  and  ongoing 
toxicologic  screening; 

•  group  and/or  individual  therapy 
and  psychopharmacologic  support*; 

•  linkage  in  "it-lf-help  and  otner 
mechanisms  fcr  p'+er  support  (AA,  NA, 
CA  and  other  12-step  based  programs); 

•  family  support  or  involvement; 

•  relapse  prevention  support  or 
responsibility  for  long-term  care;  and 

•  linkage  to  housing. 

Examples  of  Interventions 

All  applications  should  identify 
interventions  that  include,  at  a 
minimum,  screening,  assessment,  and 
treatment  of  the  target  population. 
Examples  of  interventions  that  would  be 
supported  by  this  program  include,  but 
are  not  limited  to  the  following: 

•  Intensive  multi-disciplinary  case 
management  teams  that  are  trained  to 
serve  the  target  population  and  provide 
treatment  throughout  or  during  critical 
times  in  the  continuum  of  treatment  and 
services,  with  a  special  emphasis  on  the 
development  of  client/patient 
typologies,  the  identification  of 
diagnostically  related  groupings,  and 
refinement  of  procedures  appropriate  to 
managed  care  for  the  target 
population(s). 

•  Linkage  to  mental  health  providers 
that  treat  the  target  population  through 
contractual  or  shared  funding 
mechanisms. 

•  Behavioral,  cognitive,  and/or 
pharmacologic  interventions  that 


'  CSAT  and  CMHS  believe  thai  prescribed 
medication  necessary  to  Improve  or  sustain  mental 
or  physical  functioning  should  not  be  classified  in 
the  same  mannef  a>  drugs  which  are  used  lor 
purposes  of  recreation  and/or  self- medication 
without  physician  authorization. 


increase  abstinence  and  decrease 
psychiatric  symptoms. 

•  Group  and/or  individual  therapy 
sessions  which  focus  on  readiness  for 
residential  placement  for  homeless 
persons  with  co-occurring  disorders. 

•  Self-help  groups  to  increase 
abstinence  and  promote  engagement 
with  essential  providers  of  health  and 
human  services. 

•  Specialized  group  residential 
settings  which  provide  on-site, 
integrated,  residential  treatment  of 
mental  and  addictive  disorders,  to 
include  psycho-social  rehabilitation. 

•  Family  interxentions  that  re-unite 
families  with  run-away  adolescents 
having  co-occurring  disorders. 

These  types  of  interventions  can  be 
arrayed  on  a  continuum  that  has  been 
characterized  by  Ridgeiy  and  Dixon 
(1993)  as:  (1)  sequential,  in  which  the 
mental  illness  or  substance  use  disorder 
is  dealt  with  by  separate  systems  or  staff 
that  alternate  in  their  interaction  with 
the  client/patient;  (2)  linked,  in  which 
the  disorders  may  be  addressed  by 
separate  systems  or  staff,  but  there  are 
mechanisms  (case  review,  telephone 
contact,  data  exchange,  etc.)  for 
relatively  continuous  contact  about  the 
treatment,  the  treatment  plan,  and  the 
client/patient's  progress;  or  as  (3) 
integrated,  in  which  the  disorders  are 
addressed  as  simultaneously  as 
possible,  either  via  the  competencies  of 
the  staff  or  the  consolidation  of 
treatment  responsibility  in  one 
authority. 

Although  no  formal  evaluations  have 
been  completed  that  assess  the 
effectiveness  of  approaches  on  this 
continuum,  there  is  growing  consensus 
among  clinicians  that  programs  using 
either  integrated  or  linkage  approaches 
may  potentially  be  more  effective. 

Technical  Assistance 

Technical  assistance  for  Phase  1  and 
2  activities  will  be  provided  by  the 
Centers  through  their  representative 
contractor(s)  that  will  assist  grantees  in 
refining  the  intervention,  developing  the 
logic  model,  manual,  and  evaluation 
design,  implementing  the  evaluation 
and  analyzing  the  data. 

Description  of  Manual 

The  manual  must  provide  a  thorough 
description  of  the  intervention.  At  a 
minimum,  it  must  include  the  following 
information: 

•  Relationship  to  existing  literature 

•  Logic  model 

•  Principles 

•  Goals 

•  Setting 

•  Clients  targeted 

•  Description 
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•  Implementation  plan 

•  Materials,  activities,  and 
a  Jministrative  arrangements 

•  Staff  and  funding  resources 

•  Case  studies 

Description  of  Evaluation  Plan 

The  proposwd  evaluation  plan  must  be 
able  to  document  whether  the 
intervention  had  some  positive  impact 
on  client  outcomes.  At  a  minimum,  the 
plan  must  include  the  following 
information: 

•  Purpose  . 

•  Design  ' 

•  Measures 

•  Data  collection 

•  Protection  of  human  subjects 

•  .Staffng  ind  management 

tl^iljility  recjuirerfer's 

Community-based  public  and  private 
non-profit  entities  that  provide 
treatment  services  to  homeless 
individuals  with  substance  use 
disorders  and  mental  illnesses  are 
eligible  to  apply.  Entities  that  provide 
services  to  homeless  individuals  who 
have  a  primary  diagnosis  of  substance 
abuse,  and  are  not  suffering  from  mental 
illness,  are  also  included.  As  required 
by  section  506  of  the  Public  Health 
Service  Act,  in  awarding  these 
cooperative  agreements.  CMHS/CSAT 
"shall  give  preference  to  entities  that 
provide  integrated  primary  health  care, 
substance  abuse  and  mental  health 
st^rvices  to  homeless  individuals." 

Capability  statements  must 
accompany  each  applicant's  proposal, 
and  must  include  one  of  the  following: 

1.  Documentation  regarding  an 
infrastructure  in  which  the  treatment 
program  can  be  provided  for  the  target 
population.  Such  documentation  must 
be  in  the  form  of  a  letter  from  the  Single 
State  Agency  for  Alcohol  and  Drug 
Abuse  Treatment  (SSA)  and  from  the 
State  Mental  Health  Authority  (SMHA) 
in  each  State,  or  the  local  governmental 
entity  (e.g..  county,  regional  or  city) 
immediately  responsible  for  monitoring, 
overseeing  or  administering  addiction 
treatment  and  mental  health  services  in 
the  applicant's  jurisdiction. 

2.  Documentation  that  the  applicant 
has  provided  substance  abuse  treatment 
services  to  the  target  population  for  a 
minimum  of  two  years  prior  to  the  date 
of  application.  A  letter  from  the  Single 
5* ate  Agency  (for  substance  abuse  or 
mental  health  services,  cr  both  if 
appropriate)  or  the  governmental  entity 
(e.g  county,  regional  or  city) 
immediately  responsible  for  monitoring, 
overseeing  or  administering  addiction 
L-eatment  and  mental  health  services  in 
the  applicant's  jurisdiction,  certifying 


the  applicants  experience,  as  above, 
will  suffice  to  meet  this  requirement. 

3.  Documentation  that  the  applicant  is 
licensed,  accredited,  certified,  or 
chartered  to  provide  substance  abuse 
and  mental  health  treatment  services  by 
appropriate  certification  or 
credentialing  bodies  (e.g.  State  or  sub- 
State  licensing.  Joint  Commission  on 
Accreditation  for  Health  Care 
Organizations,  Commission  on 
Accreditation  of  Rehabilitation 
Facilities).  Such  documentation  may  be 
in  one  of  two  forms: 

•  A  notarized  copy  of  the  applicant's 
license  or  certification  of  accreditation, 
or; 

•  A  letter  from  the  SSA.  or  the 
governmental  entity  (e.g.  county, 
regional  or  city)  immediately 
responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  in 
the  applicant's  jurisdiction,  certifying 
the  applicant's  licensure  status 
(addiction  treatment  program,  mental 
health  care  program,  primary  health 
care  facility,  rehabilitation  facility, 
recovery  home.  etc.). 

Note — Providers  that  are  not  licensed 
or  accredited  to  provide  substance  abuse 
and  mental  health  treatment  services  at 
the  time  of  application  and  that  receive 
awards  under  this  announcement  are 
expected  to  obtain  licensure  prior  to 
completion  of  Phase  1  of  this  project, 
except  in  cases  where  the  State  does  not 
offer  licensure. 

Eligibility  to  apply  for  Phase  2  awards 
will  be  limited  to  Phase  1  grantees. 
Eligibility  is  limited  in  order  to  assure 
selection  of  the  most  promising 
treatment  interventions  and 
continuation  of  established 
collaborations  between  the  Centers  and 
projects. 

Availability  of  Funds 

It  is  estimated  that  approximately  $3.5 
million  will  be  available  to  support  up 
to  twenty  (20)  awards  under  this  RFA  in 
FY  1993,  and  approximately  $3.5 
million  will  be  available  to  support  up 
to  ten  (10)  competing  continuation 
awards  under  this  RFA  in  FY  1994. 
Actual  funding  levels  will  depend  upon 
the  availability  of  funds  at  the  time  of 
the  award. 

Period  of  Support 

There  will  be  two  periods  of  support. 
The  first  phase  of  funding  will  be  for 
twelve  (12)  months.  The  second  phase 
of  funding  will  be  for  up  to  eighteen  (18) 
months.  Second  phase  awards  will  be 
made  to  those  Phase  1  award  recipients 
who  successfully  compete  and  subject 
to  availability  of  funds. 


Special  Requirements 
Supplantation  of  Existing  Funds 

It  is  the  intent  of  this  RFA  to  support 
new  or  augmented  services  or  programs. 
Therefore,  award  recipients  may  not  use 
funds  awarded  under  this  RFA  to 
replace  funds  that  are  currently 
supporting  or  are  committed  to  support 
activities  proposed  in  the  application.  A 
letter  from  the  sponsoring  institution/ 
agency  which  certifies  that  Federal 
funds  will  not  be  used  to  supplant  or 
replace  funds  already  committed  for 
proposed  projects  must  be  provided  in 
the  appendices. 

Letters  of  Intent 

Organizations  planning  to  submit  an 
application  in  response  to  this 
announcement  are  requested  to  submit 
a  letter  of  intent  30  days  prior  to  the 
receipt  date.  Such  notification  is  used 
by  the  Centers  for  purposes  of  review 
and  program  planning.  This  letter  is 
voluntary  and  does  not  obligate  the 
organization  to  submit  an  application. 
In  addition,  the  letter  should  be  no 
longer  than  one  page  and  should 
succinctly  indicate: 

—the  number  and  title  of  the  RFA 
— the  name  of  the  potential  applicant 
— the  name  and  affiliation  of  the 

proposed  project  director,  i.e.,  the 

individual  who  will  be  assigned  to 

coordinate  the  development  and 

conduct  of  the  project 
— the  overall  scope  of  the  proposed 

project  and  a  brief  description  of  the 

likely  goals  and  objectives. 

Letters  of  intent  should  be  directed  to: 
Roger  Straw,  Ph.D.,  Acting  Director. 
Office  of  Evaluation,  Extramural  Policy 
4  Review,  Center  for  Mental  Health 
Services.  5600  Fishers  Lane,  room  18C- 
07,  Rockville,  Maryland  20857  ATTN: 
CMHS/CSAT  RFA/Letter  of  Intent. 

Coordination  with  Other  Federal/Non- 
Federal  Programs 

Examples  of  Federal  agencies  and 
programs  with  which  applicants  may 
find  coordination  productive  include: 

Department  of  Health  and  Human 
Services 

Substance  Abuse  and  Mental  Health 
Services  Administration: 

•  Ct'ntt-r  for  Mental  Health  Services 
Access  to  Community  Care  and 

Effective  Services  and  Supports 

(ACCESS) 
Projects  for  Assistance  in  Transition 

from  Homelessness 
Community  Support  Program 
Refugee  Mental  Health  Program 
Emergency  Mental  Health  Services 

Program 
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•  Center  for  SA 


e  Atu.se  Treatrr.ent 


Drug  Abuse  T.'eatnient  Improvement 

Projects 
Grants  for  Substance  Abuse  Treatment 
in  State  and  Local  Criminal  Justice 
Systems 
•  Center  for  Substance  Abuse 
Prevention 
Communication  Programs  for  the 
Prevention  of  Illegal  Drug  Use  or 
Illegal 
Use  or  Abuse  of  Alcohol 
Social  Security  Administration 
National  Institutes  of  Health 

•  National  Institute  of  Mental  Health 

•  National  Institute  on  Alcohol  Abuse 
and  Alcoholism 

•  National  Institute  on  Drug  Abuse 
Health  Care  Financing  Administration 

Medicaid 
Health  Resources  and  Services 
Administration 
Health  Care  for  the  Homeless  Program 
Health  Care  in  Public  Housing 
Program 
Administration  for  Children  and 
Families 
Basic  Center  Programs  fur  Runaway 

and  Homeless  Yo  th 
Transitional  Living  Programs  for 

Homeless  Youth 
Dr^g  Abuse  Prevention  Programs  for 
Runaway  and  Homeless  Youth 
Centers  for  Disease  Control 
Indian  Health  Service 

Other  Federal  Departments 

Department  of  Agriculture 

Food  Stamps 

L'SDA  Food  Programs 

Farmers  Home  Administration 

Surplus  Properties 
Department  of  Education 
Adult  Education  for  the  Homeless 

Program 
Departmient  of  Housing  and  Urban 

Development 
Shelter  Plus  Care 
Supportive  Housing  Program — 

Permanent  Housing  for 

Handicapped  Homeless 
Supportive  Housing  Program  — 

Transitional  Housing 
Section  8  Moderate  Rehabilitation 

Assistance  for  SRO  Dwellings 
Housing  Opportunities  for  Persons 

with  AIDS 
Emergency  Shelter  Grants  Prograru 
Supplemental  Assistance  f.ir  Fat  liities 

to  Assist  the  Homeless 
Section  202/811 
Comprehensive  Housing  Affordability 

Strategy 
Title  V  Surplus  Propjerties 
Department  of  Labor 

Job  Training  for  the  Homeless 

Demonstration  Program 
Homeless  Veterans  Reintegration 

Projeils 


Intergovernmental  Review  (E.O.  12372) 

Applications  submitted  in  response  to 
this  RFA  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Ch-der  12372.  as 
implemented  through  HHS  regulations 
at  45  CFR  part  100.  Executive  Order 
12372  sets  up  a  system  for  State  and 
local  government  review  of  and 
comment  on  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instruction  on  the  State's 
apphcable  procedure.  A  current  listing 
of  SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  State 
process  recommendations  to  the 
following  address: 
Roger  Straw,  Ph.D..  Acting  Director. 
Office  of  Evaluation,  Extramural 
Pohcy  k  Review,  Center  for  Mental 
Health  Services,  5600  Fishers  Lane, 
room  18C-07,  Rockville,  Maryland 
20857,  ATTN   SPOT 
Due  to  the  limited  time  frame  between 
receipt  of  applications  and  date  of 
awards,  a  SPOC  will  not  have  the  60- 
day  comm.ent  period  allowed  under 
Executive  Order  12372.  The  due  date  for 
State  process  recommendations  is  no 
later  man  30  days  after  the  deadline 
date  for  the  receipt  of  applications.  The 
CMHS  does  not  guarar/eeto 
accommcKla:e  cr  ex; ■.;•,;.!  SPOC 
comments  that  are  received  after  the  30- 
day  rut-off. 

P'ubhc  }iea!th  System  Reporting 
Requirements 

Community-based,  nongovernmental 
spplirants  to  this  program  are  subject  to 

the  Public  Health  System  Reporting 
Requ.rpmtnts  Each  community-based, 
nongo'.  erri'ier  tal  applicant  must 
prepart?  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  sf-rvr,  "s  grant 
h]'pi;r.atK:ins  subruttt-d  by  community- 


--ised  nC'Tii 


\mf-r.\<:l  organizations 


vv.thin  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  inform.ation  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  epphcation  receipt  date  of 
August  23,  1993: 

1  A  copy  of  the  face  page  of  the 
application  (Standard  Form  424). 

2  A  sum. mi ary  of  the  project  (PHSIS), 
not  tc;  exceed  one  page  which  provides: 


•  A  description  of  the  population  to 
be  served. 

•  A  summary  of  the  services  to  be 
provided. 

•  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  Tribal  Authority  applicants 
to  this  program  are  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Role  of  CMHS/CSA  T  Staff  in 
Cooperative  Agreements 

A  Cooperative  Agreement  is  the 
mechanism  by  which  financial  and 
technical  assistance  will  be  provided  to 
grantees.  Cooperative  agreements  entail 
substantial  postaward  involvement  by 
CMHS/CSAT  staff  and  their 
representative  contractorfs)  beyond  the 
levels  required  for  traditional  grant 
program  management,  to  include: 
providing  direction  in  defining  the 
intervention  and  in  describing  its 
implementation;  providing  expert 
advice  and  guidance  in  developing  a 
manual  of  the  intervention;  providing 
consultation  in  designing  and 
implementing  the  evaluation,  and  in 
analyzing  the  data. 

Role  of  Grantee  m  Cooperative 
Agreements 

The  grantee  is  expected  to  refine  the 
intervention,  develop  the  manual  using 
a  standardized  protocol,  describe  the 
implementation  of  the  intervention,  use 
a  uniform  approach  to  presenting  a  logic 
model  of  the  intervention,  design  and 
implement  the  evaluation,  collecting  a 
uniform,  minimum  data  set,  and  analyze 
the  data.  In  addition,  the  grantee  is 
expected  to  take  advantage  of  the 
technical  assistance  that  will  be 
provided  by  CMHS/CSAT  staff  and  their 
representative  contractorfs)  in 
postaward  activities. 

Participant/Human  Subject  Protection 

Applicants  and  awardees  are  expected 
to  develop  and  implement  appropriate 
procedures  to  address  confidentiality 
and  other  ethical  issues  pertinent  to  the 
protection  of  participants  in  proposed 
projects,  including  agreement,  where 
applicable,  to  maintain  the 
confidentiality  of  alcohol  and  drug 
abuse  client  data  in  accordance  with  42 
CFR  part  2,  "Confidentiality  of  Alcohol 
and  Drug  Abuse  Patient  Records." 

Inclusion  of  Women,  Youth  and 
Minorities 

CMHS  and  CSAT  urges  applicants  to 
give  added  attention  (where  feasible  and 
appropriate)  to  the  inclusion  of  racial/ 
ethnic  minority  groups,  youth,  and 
women  in  the  program.  Applicants 
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descr.be  the  racial  'ethnic,  age 


cf  the 


pr.Kr.irn  s  'dr^et  pcpulation,  and  ra'.:.,'. 
('''-".  _  :::,n-,r;'v  ^rcup,  age  and  gender 
d.::'-.Tt'ni>'s  nust  be  noted  and 
evaluated.  If  such  groups  are  not 
riciuded  in  tne  program  population,  a 
clear  rationale  for  their  exclusion  must 
be  pro".-idHd  i 

Evaluation 

Grantees  will  be  required  at  the  end 
0  f  Phase  1  to  submit  a  logic  model  of  the 

intervention,  an  evaluation  design 
which  will  assess  the  effectiveness  of 
the  iritersention  and  an  evaluation 

biidtjet  At  the  end  of  Phase  2.  grantees 
wiii  be  required  to  submit  a  report  that 
summarizes  the  r°s\.l*s  of  the  evaluation 
and  inrJudns  recommendatiDns  for 
iirprovms;  the  inten-'enticn 

Appiit.ation  Procedures 

All  appucan's  rrust  use  application 
forrr.  P! IS  5161-1  (Rev.  July.  1992). 
vvh.;  h  !  ontams  Standard  Form  424  (face 

page).  The  following  information  must 
be  typed  in  Item  Number  10  on  the  f?ire 
P'Tk-e  of  the  application  form-  CNdiS 
CS.M  Collaborative  Program  fcr 
Ho.T.Bless  Ind.viduali,  «SM9J-(jfi 

Grant  application  kits  (including 
Form  FHS  5161-1  with  Standard  Form 
424.  complete  application  procedures, 
and  accompanying  guidance  materials 


fcr 


.\ 

oil. 
w^tr 


le  narrative  approved  under  ONffl 
"-^ir-OlR'-i  may  be  obtained  from. 

''i  information  Systems,  3206 
.•.^■-r  Oaks  Rjuleva.-d  4th  Floor. 
.-.kvii.e.  MD  2':>8'2,J01i  984-4222. 

i:  liOjnts  .T 'ist  submit:  (1)  an 
•  il  copy  signed  by  the  authorized 
.  il  of  fie  applicant  organization. 
ate  appendices;  and 
'fgible  "opies  of  the 
app- .:  nces  to  the 


app.r 


•  dl 


-:.  a^,^:J:;• 
a;.,.n  :irM  dil 
:n.C  address: 


UMI 


I'.ii;^!  Information  Systems.  3206 
T  >  •■.  .r  Oaks  Boulevard  4th  Floor, 
Ka<.kville,  MD  20852,  ATTN:  CMHS/ 
CS  \T  Collaboration. 

0   Iv  one  application  seeking  support 
f  r  tiie  ^<ime  programmatic  service 
dfaio;)siration  activities  with  the  same 
population  may  be  submitted  to  the 
Substance  Abuse  and  Mental  Health 
Services  Administration,  and  that  same 
application  m ly  be  submitted  in 
response  to  only  one  Program 
.Announcement  or  Request  for 
•Applications. 

.Application  Rt^eipt  an,!  R,  vit-.. 
Schedule 

The  =.'  heduk'  :Dr  receipt  and  review 
c.f  applications  under  this 

aiir,';  incemerit  is  as  fn'lows: 


Receipt  date 

IRG  review 

Ear'iest  start 
date 

August  23, 
1993. 

S«pte«T*er, 
1993. 

Sactember 

Applications  will  be  considered  to  be 
"on  time"  if  they  are  either  received  on 
or  before  the  established  deadline  date. 
or  sent  on  or  before  the  establisfied 
deadline  date  and  received  in  time  for 
orderly  processing,  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maiUng.) 

Consequences  if  Late  Submission 

Applications  received  ahi'.r  the  above 
receipt  date  will  not  be  accepted  and 
will  be  returned  to  the  applicant 
without  review. 

Review  PnKiess 

Apphcauons  submitted  in  response  to 
this  RFA  will  be  reviewed  for  lechnic:al 
merit  in  accordance  with  established 
PHS/Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  peer  review  procedures  for 
grants. 

-Applications  will  be  screened  for 
completeness  and  compliance  with 
instructions  for  submission. 

Returned  applications  may  not  be 
resubmitted  due  to  the  smgle  reraipt 
date  of  this  RFA. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review. 

Review  Criteria 

Each  grant  application  is  evaluated  on 
its  own  merits.  The  following  are  the 
review  criteria  that  will  be  used: 

Adequacy  and  Appropriateness  of  the 
Intervention 

Feasibility,  Capability,  and  Commitment 
to  Project 

•  Feasibility  of  accomplishing  the 
project 

•  Qualifications  and  experience  of 
applicant  organization,  project 
coordinator,  and  other  key  personnel 

•  Comm.itments  firom  proposed 
collaborators  to  participate  in  all  aspects 
of  the  program 

Target  Population 

•  Demonstrated  need 


•  Evidence  of  access  to.  and 
availability  of  appropriate  and  adequate 
target  populations 

Reasonableness  of  Resource  .Allocation 

•  Adequacy  of  available  resources 

•  Appropriateness  of  the  proposed 

budget  for  the  project. 

Award  Criteria 

.Applications  recommended  for 
approval  by  Lhe  Initial  Review  Groi'c 
will  be  considered  for  funding  on  the 
basis  of  their  overall  technical  merit  as 
determined  through  the  review  process. 
Pre-award  site  visits  may  also  be 
conducted.  Other  aw  ard  criteria  will 
include: 

•  Availability  of  funds 

•  Geographical  distribution 
throughout  the  United  States 

•  Focus  on  cultural  and  ethnic 
minority  populations  er.d  sensitivity  to 
special  needs  of  females 

•  Relevance  of  the  project  to  CNfFIS/ 
CS.AT  demonstration  priorities  as  stated 
m  this  Rf  .A  (see  "Program  Goals") 

•  Preference  for  entities  that  provide 
integrated  primary  health  care, 
substance  abuse  and  mental  heal'h 
services  to  homeless  individual'^. 

Terms  and  Conditions  of  Support 

Allowable  Items  of  Expenditure 

Grant  funds  may  be  used  only  for 
expanses  clearly  related  and  necessary 
to  carry  out  the  approved  activities. 
including  both  direct  costs  that  can  be 
specifically  identified  with  the  project 
and  allowable  indirect  costs.  In  order  to 
recover  allowable  indirect  costs  of  a 
project,  it  may  bo  necessary  to  negotiate 
and  establish  an  indirect  cost  rate 
(unless  such  a  rate  has  already  been 
established  fcr  the  applicant 
organization).  For  information  and 
assistance  regarding  the  timing  and 
submission  of  an  indirect  cost  rate 
proposal,  applicants  should  contact  the 
epprop'-iate  office  cf  the  DHHS  Division 
of  Cost  Allocation  referenced  in  the  list 
of  "Offices  Negotiating  Indirect  Cost 
Rates,"  included  in  the  application  kit. 

Funds  cannot  be  used  to  supplant 
current  funding  for  existing  activities 
(see  section  on  Supplantatinn  of 
Existing  Funds).  Allowable  items  of 
expenditure  for  which  grant  support 
may  be  requested  include: 

•  Salaries,  wages,  and  fringe  beHefits 
of  professional  and  other  supporting 
staff  engaged  in  the  project  activities; 

•  Travel  directly  related  to  carrying 
out  service  activities  under  the 
approved  project; 

•  Supplies,  communications,  and 
rental  of  equipment  and  space  directly 
related  to  approved  project  activities; 
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•  ConL'acts  for  performance  of 
edivitios  under  the  approved  project; 
and 

•  Other  such  items  necessary  to 
support  approved  project  activities. 

Funds  cannot  be  used  for  the 
purchase  of  a  facility  to  house  any 
portion  of  the  proposed  program.  Any 
funds  proposed  to  be  utiUzed  for 
renovation  expenses  must  be  detailed 
and  linked  directly  to  programmatic 
activities.  Any  lease  arrangements  in 
association  with  the  proposed  program 
utilizing  PHS  fimds  may  not  extend 
beyond  the  project  period  or  cover  non- 
programmatic  activities. 

Grant  funds  may  not  be  used  to  pay 
for  inpatient  hospital  treatment, 
including  detoxification,  or  for  any 
housing  cost. 

Other  Costs 

During  Phase  1,  grant  funds  ray  '^m 

used  to  support  a  project  coordinator  an 
alcohol  and/cr  dris  ahii5;p  chr.ir'ar,  a 
mpntdl  health  cii".i(';.':.:i,  ho-uSing 
''.'.ocialist,  editor,  secrefan'.  as  will  as 
orher  relevant  staff.  Du.'-.ng  Phase  2.  tlia 
editor  should  be  replaced  by  an 
evaluator. 

Grantet^s  v>u\  receive  lyciimcal 
assistance  to  faaiiliite  the  proposed 
Hiodel  development  and  manuelizat'on 
as  well  as  tet,hnical  assistance  m 
desr^ning  the  evaluation  of  their  mode! 
and  in  developing  outcome  measures. 
During  the  first  year,  applicants  must 
budget  for  the  attendance  of  the  ProH^f^t 
Director  at  one  3-day  meeting  in  the 
Washington,  DC,  area.  During  the 
second  year,  the  budget  must  include 
both  the  Project  Director  and  the 
evaluntnr  at-ending  tv^'o  3  -day  meetirss 
in  the  Wishington,  DC,  area. 

Reporting  Requirements 

A.ir.ual  and  final  progress  reports  a'Td 
*~;n;!"c:,il  stitu?  and  exppnd:ti.;-e  rHpcis 
will  be  required  and  spe.':i.'"i'jd  to 
awardees  in  accord  with  PHS  Grants 
Policy  require.mnnts. 

f.2ontacts  for  Additiunal  Informatscn 

Questions  coiicsming  prograni  issues 
may  be  directed  to: 

Frances  L.  Randolph,  Dr.P.H.  or  Walter 
Leginski,  Ph.D.,  Homeless  Program 
Section,  Adult  Serious  Mental 
Illnesses  Branch,  Division  of 
Demonstration  Programs,  Center  for 
Mental  Health  Services,  5600  Fishers 
Lane,  room  llG-05,  Rockville,  MD 
20857,  (301)  443-3706. 

Edwin  M.  Craft  or  Donald  Streater.  J.D., 
Critical  Populations  Branch,  Division 
of  National  Treatment 
Demonstrations,  Center  for  Substance 
.Aibuse  Treatment.  Rockwall  11, 10th 


r,  5600  l-ishars  Lano,  Kocjcvilie, 
.'v'.i'  :  1857,  (301)443-6533. 


J 


Questions  regarding  grants  management 
Issues  may  be  directed  to: 

Steve  Hudak,  Grants  Management 
Officer,  Center  for  Mental  Health 
Services,  5600  Fishers  Lane,  room  15- 
81,  Rockville,  MD  20857,  (301)  443- 
4456. 

A  uthu:it}-  a.id  Rpgulaiu-iS 

Statutory  Authority:  Grants  awarded 
under  this  RFA  are  authorized  under 
Section  506  of  the  Public  Health  Service 
Act. 

Apphcable  Federal  Regulations: 
Federal  regulations  at  title  45  CFR  parts 
74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

PHS  Grants  Policy  Statement:  Grants 
must  be  adminJsterHd  in  accordance 
with  the  PHS  Gra:  ts  Policy  Statement 
(Updated  Sej  tr:;.  Vr  1.  1991). 

Catalog  of  Federal  Doivestu  .■^ii  ^  ..• .  e 
Numl)er:  The  Catalog  of  FederaJ  LV  -  <  v : 
Assistance  (CFDA)  number  to  t>..s  in  gram 
is  93.148. 

Dated-  )uiy  Cv  1993. 
loseph  R.  Leene 

.'•cv.ng  DevJty Administrator,  Substance 
.■'.bn^e  ar.a  Mental  Health  Senrices 
Admir.^stration. 
TR  D(k:    93-1P''S9  Filed  7-8-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  fof 
Community  Planning  and 
Development 

[Docket  Ko.  N-93-'i9^  T;  pr^335o.,-,>,    isj] 

F«ieral  Prcoarty  Suitab.e  aa  FacDKlea 

To  Afisis'.  ihe  Homale&s 

agency:  Off~.re  ol  the  Assistant 

.S.H  T'-'a-)  !'or  Community  Planning  and 

Lie  v.- ;  0  pment,  HUD. 

action:  Notice. 

Summary:  This  Notice  identifies 
u:  ,  i.zed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N,  Forsberg,  room  7262. 
IX'partment  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  n  amber  for  the  hearing- 
and  speech-impaired  (202)  700-2565 
(these  telephone  numbers  are  not  toil- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 


acC'       'T   !  w  ■■".  '■';  !  r.  ^  '    •< 9  (May  24, 
1991)  and  section  501  cf  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landnolding  agencies  regarding 
unutilized  and  underutihzed  buildings 
and  real  property  con'rolU>d  by  such 
agencies  or  by  GS.*.  v^v/t  r  -.  .-g  its 
Inventory  of   xi    ss  or  surplus  Federal 
property.  Th^s  Nutice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Hornless  ▼.  Veterans 
Administration.  f4o.  88-2503-OG 
P.D.C.). 

Properties  ^»^^■l»'•.\  et;  ,!.:*-  ,..s;h(:    ■■  ':.;*, 
Notii  e  ftr: .'  '•'■".".MS  *•■■  'f.«  fr, ,,(-  '/«„:■■« 
categ-Txtts.  l!u;'-aLia  ava.:atjie.  s'^u:a.b.' 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  pnipactiea  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  'ar  -ir-cirt:-)^  agencies, 
and  each  fi^jencv  'Ti&h  ir -:■«:-:. .tied  tn 
HUD;  (1    i's  ;ntent;cn  'o  rnai.e  ;r" 
property  '^vhiiatnf  hn  usH  tc-  »,ss:si  Ti" 
homeless.  ,,2i  .cs  cCnrjiun  :.:  cm  ,Hr»  *,'  « 
property'  exf.ess  to  l,Ue  aiieiu  >  '§  rn^^'iis,  '■»• 


(3)  8  stater  r; 
prop 'TV  r  (in: 
made  a\  i  asi 
assL*t  ihf  'cior 
PTi',[:>fniPs  i 
wili  tie  flvi'i.  M 
honimt'^ss  v.'>« 
from  the  :  '.e 
assistant  pr 
such  propet^  \ 
expression  of 
to  Judy  Brei; 


t  nf  :h«  r«as«n< 


:fi\ 


f;!  ;">e  cli-K',jar>Hl  >'•■>,;  « 
f  for  aS«  fcs  Uu..i. ,* i' 
.eies':, 

;s!fd  as  s  i.L'ir. it-,gv 
';ie  t"'Xf.l:,siv»3,v  fi;r 


ble 


r  S,  DHflCiC,  t. 


f 


-rs  ;ri't'!>'s:ijd  .::  aiiy 
•ui'-.  vt-'',:;  a  written 
rnst  to  HHS,  addraasad 
Division  of  HaaMi 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS.  room  17A-10.  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toU-frae 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24.  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  l>e  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
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Feder  :  _.  .►>  A"  Tie  appropriate  time, 
Hl'D  will  p  jriiih  »he  property  in  a 
Notice  sho'Ai;^  .•  1-;  either  suitable/ 
availdt  :h  nr  s',<:'  i';  -^  unavailable. 

For  pr:jp'^r*;es  .!-,'rtd  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  ihat  the  property  cannot  be 
declartid  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
niit  hi)  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7538  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
th.s  N'l'/tice.  Included  in  the  request  for 
r^*.  i-w  s(!  )!/.  i  re  the  property  address 
(irii  J  ..M  ,:  z:y    ode).  the  date  of 
p.r  .    i';    n  rr:  ■:,^  Federal  Register,  the 
lu:i:ih<\''i:'-,K  ^^■'U::.\ .  and  tne  property 
r.  .~:'.'-T 

¥  j:  morv  .:.::-:;,  i;     -;  regarding 
pdr.'/^,a:  j_-iipt^.r:fb  »_:e.".tified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sa".itarv  facilities,  exact  street  address), 
pr  jvidt-rs  should  contact  the 
a; ::  r  j^r  it^  landholding  agencies  at  the 
fj.low,.n^  a  idresses:  U.S.  Navy:  John  J. 
Kane,  I>putv  Division  Director,  Dept.  of 
N'.'vv  Re.a.  n.tr a  Operations,  Naval 
Fa.  ;..';f«s  E..^:,t*»jring  Command.  200 
Stovall  Street.  Alexandria,  VA  22332- 
2300.  (7011  32S-0474;  U.S.  Air  Force: 
Bob  Mf^nkf,  rS.AF,  Bchm^  AFB,  SAF- 
M::K  Wds.^  .  i^-   n.  DC  20332-5000; 
C:j  7ti"-fe^i:   Dept.  of  Agriculture: 
Marsha  Pruitt,  Realty  Officer,  USDA. 
South  Bld^.  Kr:-.  1"-"   14?hand 
Independence  .■\ . "   SV.     Washington, 
DC  20250;  (202)  447-3338;  Dept.  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  & 
Property  Management,  DOT.  400 
Seventh  St.  SVV,.  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
(These  are  not  toll-free  numbers). 

Dated:  July  2,  1993. 

lacquie  M.  La**iri^, 

Deputy  Assistant  Secntary  for  Economic 
Development 

Title  V,  Federal  Surpjoj.  Pr'su-rrv  F'Totrd.m, 
Federal  Re^islsr  Report  for  0"  OS  '^  i 

suitable/ Avadabie  Properties 

Buildings  (by  State) 

Minnesota  | 

Eric  &  Laura  Brittain— Cabin 
Section  18  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Number:  159320004 
Status:  Unutilized 

Comment:  7CW9  sq  ft.,  2-story,  needs  repair, 
most  recent  use — recreation  cabin. 


endangered  species  habitat,  off-site  use 
only 

Kenneth  Krienke — House 

Govt  Lots  7,  8,  9  &  10  Co:  Itasca  MN 

Landholding  Agency:  Agricultxire 

Property  Numbwr:  159320005 

Status:  Unutilized 

Comment:  2288  sq.  ft.,  2-story,  most  recent 

use— residence,  endangered  species 

habitat,  off-site  use  only 

Kenneth  Krienke— Garage/Shed 

Govt  Lots  7.  a,  9,  k  10  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320006 

Status:  Unutilized 

Comment:  3840  sq.  ft.,  1-story  pole  bldg., 

earth  flooring,  endangered  species  habitat. 

off-site  use  only 

Kenneth  Krienke — Shed 

Govt  Lots  7.  8,  9,  &  10  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320007 

Status:  Unutilized 

Comment:  126  sq.  ft.,  1-story,  needs  repair, 
most  recent  use — fish  cleaning  shed, 
endangered  species  habitat,  off-site  use 
only 

Lundeen — House 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320008 

Status:  Unutilized 

Comment:  1440  sq.  ft.,  2-story,  wood  frame, 
needs  roof  replaced,  eagle  habitat,  most 
recent  use— summer  residence,  off-site  use 
only 

Lundeen — Shed 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320009 

Status:  Unutilized 

Comment:  64  sq.  ft.,  1 -story,  eagle  habitat, 
most  recent  use — fish  cleaning  shed,  off- 
site  use  only 

Lundeen — Garage 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320010 

Status:  Unutilized 

Conunent:  192  sq.  ft.,  1-story,  needs  repair, 
eagle  habitat,  most  recent  use — garage,  off- 
site  use  only 

Lundeen— Cabin  (North) 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number  159320011 

Status:  Unutilized 

Comment:  %0  sq.  ft.,  2-story,  eagle  habitat, 
most  recent  use — summer  residence,  off- 
site  use  only 

Lundeen — Cabin  (South) 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320012 

Status:  Unutilized 

Comment:  960  sq.  ft.,  2-story,  eagle  habitat. 
most  recent  use — summer  residence,  off- 
site  use  only 

Unsuitable  Properties 

(Buildings  (by  State) 

Arkansas 

Bldg.  12.  Cass  Job  Corps  Cntr  Hwy  23 


OMrk  Q,  Franklin  .AR  72^49-- 

Landholding  Agency  .Agriculture 

Property  .Number:  159320013 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration 

Florida 

Bldg   184,  NidcDni  .AFB 

MacDiil  AFB  Co  Hiiisbcurgh  FL  33508- 

Landholdmg  Agency  Air  Force 

Property  Number:  189320100 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Hawaii 

Bldg.  989 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320025 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration 

Bldg  990 

N'avai  Submarine  Base 

Pearl  Harbor  Co  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Nuniber:  779320026 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  9% 

Naval  Submarine  Base 

Pearl  Harbor  Co  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320027 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  1026 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320028 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg  1028 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320029 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  S959 

Naval  Submar;ne  B<ise 

Pearl  Harbor  Co  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320030 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

New  York 

Bldg.  517,  usee  Support  Center 
Governors  Island  Co  Manhanttan  NY  10004- 
Landholding  Agf  n:-\-  DOT 
Property  Number:  8''932n025 
Status  Unutilized 
Reason:  Secured  Area 

(PR  Doc  93-16174  Filed  '-«-93,  R  45  am] 
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!n  accordance  with  Departmental 
regiilation  43  CFR  2650.7(d).  notice  is 
hertsby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1501,  1613(a),  will  be 
issued  to  Far  West,  Inc.  for  1.25  acres. 
The  lands  involved  are  in  the  vicinity  of 
Chignik,  Alaska. 

Lot  4  Block  4;  lot  6,  Block  5;  lot  6,  Block  6, 
I'.S.  Survey  No.  4896,  Alaska  Townsite  of 
Chignik,  situated  at  Chignik,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13.  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  August  9.  1993  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Katherine  L.  Fiippen, 

Acting  Chief,  Branch  ofSouthivest 
Adjudication. 

IFR  Dnc.  93-16279  Filed  7-«-93:  8:45  am) 

BiLUNa  CCO£  431t>->iA-M 

[OR05e-4J33-02:GP^287] 

A.ai'ability  for  a  Wild  and  Scenic  River 
'.•riraqement  Plan  and  Final  Corridor 
t  o^iHoary,  Oregon 

aGlNCY;  Prineviile  District,  Bureau  of 
Land  Management.  Interior. 
action:  Notice. 

SUMMARY:  In  compliance  with  the  Wild 
and  Scenic  Rivers  Act,  this  notice 
announces  the  availability  of  the  Final 
Management  Plan  and  Corridor 
Boundary  for  the  designated  segment  of 
the  Lower  Crooked  River  (Chimney 


Rock  -t>fju>nt),  a  component  of  the 
Wild  and  Scenic  Rivers  System. 

The  final  corridor  boundary  for  the 
designated  segment  of  the  Lower 
Crooked  River  (Chimney  Rock  Segment) 
lies  entirely  within  the  general  legal 
description  below. 

WillH-T.f-ne  Meridian 

:.  ISi.R.  16  E. 
Portions  of  Sections:  20,  21,  28,  29.  32,  33, 
34 

T.  17  S..  R.  16  E. 
Portions  of  Sections;  2,  3,  4.  5, 10, 11 
A  TTiore  detailed  legal  description  is 

available  upou  request 

FOR  FURTHER  INFOPW*  •     =-       -^'tCT: 
James  G.  Kerma,  A:-  „    . 

Deschutes  Resources  Area,  Bureau  of 
Land  Management,  Prineviile  District 
Office,  185  E.  4th  Street,  Prineviile,  OR 
97754;  telephone  (503)  447-8757. 

Dated:  June  28, 1993. 
Donald  L.  Smitfa, 

Acting  District  Manager,  Prineviile  District 

Office. 

[PR  Doc.  93-16193  Filed  7-8-93.  8:45  am) 
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ft,  ^■•!';;jO--i;y  •'■:'  a  W  =  sd  9'";;  Set":-    Ri-/*r 
M:.r.H5emert  nan  and  ri.-a:  Coinoor 
B'„\  rQary  u-egc" 

AGENCY:  Bi.ireau  of  Land  Management, 
P-r  «'  i)le  District,  Interior. 

AC-'OS:  Notice. 

sv-i/%*^^i:  In  compliance  with  the  Wild 
and  Scenic  Rivers  Act,  this  notice 
announces  the  availabihty  of  the  Final 
Management  Plan  and  Corridor 
Boundaries  for  the  designed  segments  of 
the  Middle  Deschutes  and  Lower 
Crooked  Rivers',  components  of  the 
Wild  and  Scenic  Rivers  System. 

The  final  corridor  boundaries  for  the 
designated  segments  of  the  Middle 
Deschutes  and  Lower  Crooked  Rivers' 
lie  entirely  within  the  general  legal 
descriptions  below. 

Middle  Deschutes  River 

WiHamette  Meridian 

T.  14S.,  R.  12E. 
Portions  of  Sections:  3,  4, 9, 10,  It,  14. 15, 
16  22,  23.26,27 
T.  13  S..  R.  12  E. 
Portions  of  Sections:  5, 6.  7.  8, 17,  20,  21. 
22.  27.  28,  29.  33,  34 
T.  12S.,R.12E. 
Portions  of  Sections:  29.  31,  32 

Lower  Crookf*!'  k  1 1  ' 

Willamette  Meridian 

T.  13  S.,  R.  13  E 

Portions  of  Sections;  19.  30, 31,  32 
T.  13S.,  R.  12  E. 


Portions  of  Sections:  3.  4,  9, 18. 11.  :i,  14, 

15,24,25,36 
More  detailed  legal  descriptions  are 
available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Kenna.  Area  Manager, 
Deschutes  Resource  Area,  Burau  of  Land 
Management.  Prineviile  District  Office, 
185  E.  4th  Street,  Prineviile,  OR  97754; 
telephone  (503)  447-8757. 

Dated:  June  28. 1993. 
Donaid  L.  Smith, 

Acting  District  Manager  Prineviile  District 
Office. 
(PR  Doc.  93-16192  Piled  7-«-93;  4:45  am) 

MLUNQ  CODE  atO~»-M 

(CA-O60-5101-1O-e016,CACA  774971 

AvaHsWHty  of  Final  Ca}c"     c  «•  ne 
Environmental  impact  £     e    -nt/ 

Environ '~ii!»'itfi'  '^^zurj  ■"-*.;>-. 

AGENCY:  bur'ieu  oi  Lana  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  the  Bureau  of  Land 
Management.  California  Desert  District, 
has  prepared  a  )oint  Federal/State  Final 
Environmental  Impact  StatementV 
Environmental  Impact  Report  (EIS/EIR) 
for  the  proposed  Cajon  Pipeline  Project, 
with  the  City  of  Adelanto.  This  Pinal 
(EIS/EIR)  describes  and  analyzes  the 
proposed  Project,  project  alteniativea, 
and  marketing  alternatives.  This  Project, 
as  proposed,  will  traverse  both  Federal 
and  private  lands  in  San  Bernardino  and 
Los  Angeles  Counties  in  southern 
California. 

DATES:  Written  comments  wrill  be 
accepted  until  August  9, 1993. 
AOORESSES:  Written  comments  should 
be  sent  to  the  District  Manager,  Bureau 
ot  Land  Management,  6221  Box  Springs 
Blvd.,  Riverside,  CA  92507-0714, 
ATTN:  Cajon  Pipeline  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Johnson,  Special  Projects 
Manager,  California  Desert  District 
Office.  6221  Box  Springs  Blvd., 
Riverside,  CA  92507-0714:  phone  (714) 
697-5234. 

SUPPLEMENTARY  INFORMATION: 
Discoveries  in  the  Santa  Barbara 
Channel  off  the  coast  of  California  along 
the  Outer  Continental  Shelf  (OCS)  and 
on-shore  through  thermal  enhanced  oil 
recovery  in  the  San  Joaquin  Valley  (SJV) 
have  yielded  significant  new  reserves  of 
heavy,  high  sulphur  crude  oil.  As  a 
result  of  these  discoveries  and  the  desire 
of  producers  to  transport  this  heavy 
crude  to  the  Los  Angeles  Basin 
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rofinenes,  a  heated  pipeline  system 
capable  of  handling  this  crude  in  its 

neat    state  is  being  considered. 
Exis*;:,g  pipelines  do  not  have  the 
rapacity  to  handle  the  anticipated 
volume.  In  addition,  heavy  crude 
requires  the  addition  of  heat  to  allow  it 
to  be  efficiently  pumped  through 
pipelines,  and  no  heated  common 
carrier  pipehne  exists  today  into  the  Los 
Angeles  Basin. 

To  connect  the  producers  and 
refiners,  the  Cajon  Pipeline  Company 
proposes  to  build  a  142-mile-long,  20- 
ir.  n  diameter  insulated  buried  pipeline 
from  12-Gauge  Lake  (27  miles  west  of 
Barstow).  California,  to  the  Los  Angeles 
crude  oil  terminals  in  Carson  and  Long 
Beai  h  Crude  oil  from  the  Santa  Barbara 
Chdrinei  and  the  San  Joaquin  Valley 
would  De  delivered  to  12-Gauge  Lake  by 
tr.e  ex;stir,g  All  American  Pipehne. 
From  there  it  would  be  conveyed  in  the 
Los  .^r.^eles  Basin  by  the  proposed 
Caion  Pipeline.  The  Cajon  Pipeline 
would  have  a  maximum  capacity  of 
180,000  barrels  per  day  (BPD).  but 
would  be  expected  to  operate  at  an 
a\oravje  flow  of  150,000  BPD.  Two 
pump  stations  would  be  needed  to  move 
heated  crude  oil  through  the  Cajon 
Pipehne  One  pump  Station,  together 
w ;  h  storage,  would  be  located  at  12- 
Gau^e  Lake.  The  other  pump  station. 
together  with  control  and  maintenance 
facilities,  would  be  located  at  Adelanto. 
Thrt  Final  fEIS/EIR)  for  the  proposed 
Cdion  Pipehne  Project  includes  an 
analysis  of  the  environmental  impacts  of 
Lhe  proposed  pipeline  system  during 
construction  and  operation. 

This  Final  Environmental  Impact 
St.^tement.'Environmental  Impact  Report 
(EIS'EIRi  for  the  proposed  Cajon 
Pipeline  Project  has  been  prepared  in 
comphance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA)  A  new  alternative  was 
ilentified  during  the  review  period  for 
the  Draft  (EIS.'EIR).  This  alternative,  the 
Etiwanda  Terminal  Alternative,  is  now 
the  BLM  preferred  alternative.  Since 
t.Ms  aitem=itive  would  utilize  an  existing 
Southern  California  Edison  (SCE) 
pipeline  it  would  reduce  impacts  by  not 
requiring  any  new  construction  across 
the  Los  .\ngeles  basin.  However,  if  an 
agreement  between  Cajon  Pipeline  and 
SCE  cannot  be  consummated  in  a  timely 
fashion,  then  the  Bureau  of  Land 
Management  (BLM)  will  consider  the 
Proposed  Project,  as  modified  by  the 
Sycamore  Segment,  as  the  BLM 
preferred  alternative. 

During  the  pubUc  review  of  the  Draft 
EIS/EIR.  agencies  and  the  general  public 
express*-d  concerns  regarding 
reveget  itujc,  system  safety,  location 


relative  to  an  elementary  school  and 
mitigation  monitoring.  In  response  to 
these  concerns,  the  proposed  project 
and  mitigation  measures  which  would 
be  imposed  have  been  modified.  Besides 
the  changes  incorporated  into  Volume  1 
of  the  Final  EIS/EIR,  a  new  section 
entitled  Mitigation  Monitoring  Program 
has  been  included  in  Volume  II  to 
assure  compliance  if  the  Cajon  Pipeline 
Project  is  approved. 

Dated:  July  1, 1993. 
Hami  R.  Bimod, 

District  Manager 

[PR  Doc.  93-16180  Filed  7-8-93;  8:45  ami 
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[CO-01 0-03-4320-01) 

Cra'g  Coto^a^o  Ad>-'5ory  CO'U'^cii 
Meeting 

Time  and  Date:  9  a.m.,  July  22, 1993 

Place:  Jerelin  Wattenberg  Community 
Center,  Jackson  County  Fairgrounds. 
Walden.  Colorado 

Status:  Open  to  public;  interested 
persons  may  make  oral  statements  at 
9:10  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the 
Craig  District  Office. 

Matters  To  Be  Considered: 

1.  North  Park  Habitat  Partnership 
Project  (HPP) 

2.  Tour  of  Liquid  Carbonics  Facility 

3.  Trip  to  Arapaho  National  WildUfe 
Refuge 

4.Tour  of  Owl  Ridge  HPP 

Contact  Person  For  More  Information: 
Pam  Golden,  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado 
81625-1129,  Phone:  (303)  824-8261. 

Dated:  July  1, 1993. 
Robert  W.  Schneider. 

Associate  District  Manager. 

[FR  Doc.  93-16327  Filed  7-7-93;  11:10  am) 
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[CA  -05.>^a.J-433  ♦■•■is: 

Maniifi  Dur.?3  Ciosure  Order 

AGENCY.  Bureau  of  Land  Management. 
Interior. 

AcnoN:  Notice. 

SUMMARY:  Notice  is  hereby  given  related 
to  the  emergency  temporary  closure  of 
Bureau  of  Land  Management  (BLM) 
administered  lands  to  all  Off-Road 
Vehicle  (ORV)  use  in  accordance  with 
regulations  contained  in  43  CFR  8341.2. 
This  action  affects  approximately  112 
acres  of  public  land  located  on  the 
Manila  Dunes  parcel,  Samoa  Peninsula, 
Humboldt  County  {T.6N.,  RlVV  ,  parts 
of  Sec.  26,  27.  34.  and  35,  Humboldt 


Meridian).  These  publi':  lands  will  be 
temporarily  closed  to  all  ORV  use  to 
protect  prehistoric  and  historic  cultural 
sites,  habitat  for  the  Western  Snow}' 
Plover  (federally  listed  as  llireatened), 
and  endangered  populations  of  Menzie's 
Wallflower  [Ensimum  menziesif]  and 
Beach  La  via  [Layia  carncsr].  This 
special  area  is  also  presently  going 
through  administrative  review  to  ensure 
that  fencing  is  comapatible  with  the 
Endangered  Spe-;;.;ps  Act  as  well  as  the 
Archaeological  Resources  Protection  Act 
and  the  National  Historic  Preservation 
Act.  This  closure  will  remain  in  effecl 
until  the  Arrafn  Area  Resource 
Management  Plan  Amendment 
addressing  the  Manila  Dunes  is  formally 
approved. 

DATES:  This  closure  order  is  effective 
^i^B.  i«^93, 

ADDRESSES:  Maps  and  supporting 
documentation  of  the  areas  temporarily 
closed  to  ORV  use  are  available  for 
review  at  the  following  location:  Bureau 
of  Land  Management.  Areata  Resource 
Area,  1125  16th  Street,  room  219, 
Areata.  CA  95521. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  J,  Roush.  Area  Manager,  at  the 
Areata  address  given  above.  Telephone: 
Crj-j  822-7648, 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  temporarily  closing  the 
Mariila  Dunes  parcel  is  to  prohibit  ORV 
use  to  conserve  and  protect  rare  and 
endangered  plants  and  animals,  and 
cultural  resource  values.  Habitat 
restoration  plans  for  the  Manila  Dunes 
parcel  are  underway. 

Dated:  June  21, 1993. 
Lynda  Roush, 
Area  Manager. 
(PR  Doc.  93-16284  Filed  7-8-93;  8:45  am) 

BILUNO  CODE  4310-4&-W 

[NM-940-4110-03;  NMNM  13277] 

Notice  of  PropcMd  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice. 

SUMMAPY:  Under  the  provisions  of 

Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  13277,  Loa  County.  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  March  1.  1993. 
the  date  of  termination.  No  valid  lease 
has  been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10,00 
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per  acre  or  fraction  thereof  and  18% 
percent,  respectively.  Payment  of 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  out 
in  section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  March  1. 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

''ZR  FURTHER  iNFCHMA'^ON  CONTACT: 

Martha  A.  Rivera.  BLM,  New  Mexico 

State  Office,  (505)  438-7584. 

Dolores  L.  Vigil, 

Chief,  Adjudication  Section. 

[FR  Doc.  93-16275  Filed  7-8-93;  8:45  am) 

BilUNG  code  A,3:;>-rB  ** 


[ES-943-0'. 41'C^O:>-257D;  OHES  4305€] 

fOnio):  Proposed  Relnstate!'~ent  ct 
Terminated  Oii  and  Gas  Lease 

Under  the  provisions  of  Pubhc  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  OHES  43056,  Trumbull 
County,  Ohio,  was  timely  filed  by 
Everflow  Eastern,  Inc.  (Lessee)  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  December  1, 
1992,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent,  respectively.  Payment  of  a 
S500  administrative  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  December  1, 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  th:s  notice 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 

Charles  Johnson  at  (703)  440-1528. 

Dated:  June  30, 1993. 
Lam  Hamillon, 

Actir.g  Stdte  Dirr-rior. 

[FR  DfK.  9J   16280  Filed  7-8-93;  8:45  am) 

BJtUNO  CODE  4310--<;.Mtf 


[IEK943-C3-421O-04;  IDf-28084] 

Notice  of  Exc^^ange  and  Order 

ProV'd'ng  for  Oi>ering  o*  Pubiic  Lflr-ds 
Idaho 

aGcNCt:  Bureau  of  Land  Management, 

Interior. 

ACTK}N:  Notice  of  exchange  and  opening 

order 

S.  MUArtY:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
Squaw  Creek  Farms,  of  Mountain  Home, 
Idaho,  under  section  206  of  the  Federal 
Land  Policy  and  Management  Act.  In 
addition  to  providing  official  public 
notice  of  the  exchange,  this  document 
contains  an  order  which  opens  lands 
received  by  the  United  States  to  the 
public  land,  mining,  and  mineral 

etfe:-^e  ca-'e  August  9, 1993. 

FOR  fLJFi'''HER  INFORMATION  CO^rTACT: 
SiiwV  La;pt-;,it;:   bLM,  i^^;.^  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho,  (208)  384-3163. 

1.  In  an  exchange  made  under  the 
previsions  of  section  206  of  the  Act  of 
October  21,  1976,  90  Stat.  2756,  43 
U.S.C.  1716,  the  following  described 
lands  have  been  conveyed  from  the 
Uiii'pd  .'^tatp<;■ 

B0l.S4»  ^i*"^■l^^ldn 

T.  4S.,R.6E.. 
Sec.  24.  NWV«SWV4; 
Sec.  26,  EVjSEV«; 
Sec.  35,  WVzNEV4. 
Comprising  200.00  acres  of  public  lands. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands: 

Boise  .Viendiui 
T.  5  S,  R.  6  E., 

Tracts  37  and  38  together  with  easement 
for  ingress-egress  over  and  across  the 
following  described  property: 

A  fifty  (50)  foot  wide  strip  of  land  being 
25  feet  on  each  side  of  centerline  described 
as  follows: 

Beginning  at  east  section  comer  common 
to  section  line  located  between  south  '/i  of 
section  24  and  north  '/i  section  25; 

N.  89°49'  W.,  5,353.92  ft.  to  east  section 
comer  common  to  section  line  located 
between  south  V2  section  23  and  north  '/» 
section  26  and  continuing  N.  89°49'  W., 
401  28  ft  to  point  of  terminus.  Comprising 
337.94  acres  of  private  lands. 

The  purpose  of  the  exchange  was  to 
acquire  non-Federal  lands  which  have 
high  public  values  for  wildlife  and 
riparian  habitat.  The  public  interest  was 
well  served  through  completion  of  this 
exchange.  The  values  of  the  Federal  and 
private  lands  involved  in  this  exchange 
were  each  appraised  at  $24,000  00. 

3  At  9  a.m.  on  August  9,  1993,  the 
reconveyed  private  lands  described  in 


paragraph  2  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
apphcable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  August 
9, 1993,  shall  be  considered  as 
simultaneously  Gled  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  9  a.m.  on  August  9, 1993,  the 
reconveyed  private  lands  described  in 
paragraph  2  will  be  opened  to  location 
and  entry  under  the  United  States 
mining  laws  and  to  the  operation  of  the 
mineral  leasing  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  paragraph  2 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988).  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law, 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  June  30, 1993. 
Larry  R.  Lievuy, 

Acting  Chief,  Realty  Operations  Section. 
[FR  Doc.  93-16281  Filed  7-8-93;  8  45  ami 
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AGENCY:  Bureau  of  Land  Management. 

y  n  t  p  ri  n  r 

AC  ^ON :  Notice  of  minerals  segregation. 

SUMMARY:  The  private  lands  described 
in  this  notice  aggregating  approximately 
5  acres,  are  segregated  and  made 
unavailable  for  filings  under  the  general 
mining  laws  and  the  mineral  leasing 
laws  to  determine  their  suitabihty  for 
conveyance  of  the  reserved  mineral 
interest  pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976.  The  mineral 
interest  will  be  conveyed  in  whole  or  in 
part  upon  favorable  mineral 
examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
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ownership  where  tl;p'>^  a."'*  no  known 
mineral  values  or  in  'r.os^  :'.sra->  es 
where  the  reservation   nterf^'es  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
r^ir'.^ral  dpvQ!opT.ri',' 


POR  FUiaiWER  INFORMATION  CONTACT: 
\\\.:i::  kr-,  i,  ;.,;:.;  I^'.v  rAa;ii.nf?'-, 
Pnoen.x  UistrK.t  Offh  p,  2'  1  s  W  ^.-t  Deer 
Valley  Road.  Phoenix.  .\,-  z  r.i  «  h)27 
(602)  780-6090.  Serial  Number  A2^- 
27523. 

f.il*  and  Salt  Rjvpr  P^*e  «nd  Vieridiiin, 
Maricop*  County    Kr.zar.i 

T  3  ,%..  R.  3  E., 
Sec.  11,  Lot  10.  Except  the  West  25  feet  and 
•he  East  40  feet. 

Mineral*  Reservation — .\li  Min.?ral« 

L'pon  pubiiCdtif  r.  of  t.is  \i,  •.    ->  ^f 
St-gregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-ltb).  the 
mineral  interests  owned  by  the  United^ 
States  in  the  private  lands  covered  by  ' 
the  appUcation  shall  be  segregated  to 
the  extent  that  they  will  not  Iw  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  appUcation  shall  terminate 
upon:  issuance  of  a  patent  or  deed  of 
s_i(  h  mineral  interest;  upon  final 
r^  "(  tion  of  the  applit-ation;  or  two  years 
fru;r»  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

Dated:  June  30. 1993. 
David  r  Miller. 
A  '-.  "^  Diitnct  Manager. 
(FR  Doc.  93-16277  Filed  7-8-93;  8:45  ami 

BiLL-WJ  CODE  O10-32-M 

[iD-O40-4210-C3,  IDI-29545] 

Realty  Action;  Lease  of  Public  Lands, 
Chaiiis  Resource  Area,  10 

agency:  Bureau  of  Land  Management, 

[:.■••:. or 

AcnoN:  .\otice  of  realty  action  for  the 
lease  of  public  lands  for  airport 
purposes  for  the  Challis  Resource  Area 
a  Custer  County,  Idaho. 


UMI 


SijWMAPV:  The  foii ow  ng  public  lands  in 
Custer  County.  Idaho  have  been  found 
suitable  for  lease  to  Idaho  Department  of 
Aeronautics  for  airport  purposes  under 

the  Act  of  Mav  24,  T^23   95  amended. 

Bci>,e  Sferidida 

T    '  ',     R   20  E..  I 

V'C   9  WVzSWV* 
T  7  N  ,  R   20  E.. 

Sec.  17:  EVEN'S V* 

Containing  approximately  60  acres. 

Lease  of  the  lands  is  consistent  with 
applicable  Federal  and  County  land  use 
plans  and  will  help  meet  the  needs  of 


Custer  County  residents  for  air 
transportation.  In  the  absence  of  any 
objections,  the  decision  to  approve  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  For  a  period  of  45  days  from 
the  date  of  this  publication,  interested 
parties  may  submit  comments  to  the 
Challis  Resource  Area  Manager,  Bureau 
of  Land  Management.  P.O.  Box  430, 
Salmon,  Idaho  83467. 
FOR  FURTHER  INFORMA-no*«  CONTACT; 
Mark  John.son.  Ghti^  ^  f  -  s     -  t-  \rea 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  430.  Salmon.  Idaho.  83467  or 
telephone  (208)  756-5400.  Documents 
relevant  to  this  issue  will  be  maintained 
in  the  Challis  Resource  Area  Office  at 
the  above  address  and  are  available  for 
public  viewing  during  normal  office 
hours. 

This  notice  segrates  the  above 
described  public  lands  from  operation 
of  the  public  land  laws,  including  the 
mining  laws.  The  segrative  effect  will 
end  upon  issuance  of  the  lease  or  one 
year  from  the  date  of  this  publication, 
whichever  occurs  first. 

Dated:  June  22, 1993. 
Mark  L  Johnson, 

Challis  Area  Manager. 

[FR  Doc.  93-16189  Filed  7-8-93;  8:45  am] 

BILUNO  CODE  4310-aa-M 


[NV-930-03-4210-05;  N-57141] 

Non-Comp«tltlve  Sa  e  : ;  Pjbi  c  Lands 
In  Clark  County,  NV,  Pe^^ity  Aeon 

AG£NC».  tiureau  of  Laiiu  Maii«g«.iient. 
Interior 

ACTION:  Amendment  of  NORA. 

SUMMARY:  The  Notice  of  Realty  Action 
published  in  the  Federal  Register  on 
April  16,  1993  (58  FR  19840;  FR  Doc. 
93-8889),  is  hereby  amended  to  change 
the  legal  description  of  the  following 
sites: 

T.  16  S.,  R.  56  E.  (Indian  Springs). 

Sec.  16:  S'/iNW'ASE'ANEV*. 
T.  16  S.,  R.  68  E.  (Overton/Logandale). 

Sec.  7:  WV2NWV4NEV4NfWV«. 
T.  24  S,  R.  58  E.  (Goodsprings). 

Sec.  26:  SWASWASWASEV,.  SEV«SEV« 
SEV«SWV4. 
T.  28  S.,  R.  63  E  (Searchlight). 

Sec.  35:  SW'ANW'ANE'ANEV*. 

Containing  35  acres  more  or  less. 

In  addition  the  Searchlight  site  will  be 
subject  to: 

5.  Those  rights  for  a  pipeline  which 
have  been  granted  to  Southwest  Gas 
Corporation  by  grant  no.  Nev-060005 
for  a  natural  gas  pipeline  under  the  Act 
ofFebruary  25. 1920. 


I'p  on  pjbliration  of  this  notice  in  the 
Federal  Register,  the  above  described 
id.nd  wiil  "t)«  segregated  from  all  forms  of 
eppropr.ation  under  the  public  land 
lav.-s,  including  the  general  mining  laws. 
except  for  recreation  and  public 
purposes,  leasing  under  the  mineral 
leasing  laws  and  disposals  of  mineral 
materials. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Fetleral  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  PO  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

All  of  the  other  terms  and  conditions 
of  the  original  NOR.^  continue  to  apply. 

Dated:  July  1.  1993. 
Ben  F.  Collins, 

District  Manager.  Las  Vegas.  NV. 
[FR  Doc.  93-16276  Filed  7-8-93;  8:45  ami 

BILUNG  COD€  MIO-MC-M 


[OR-48500:  OR  03S-C1-31  !0~02-HC21 , 
GP:^-2"'2j 

Reeity  Action;  Exchange  0?  Pv/bllc 

Lands  !n  WallOA'a,  Union  and  Umatl'ia 
Counties.  OR 

AGENCY;  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  proposed  exchange 
involving  public  lands  in  Wallowa, 
Union  and  Umatilla  Counties.  Oregon. 

SUMMARY:  The  following  described 
public  land  is  being  considered  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716).  and 
Section  6  of  the  Wild  and  Scenic  Rivers 
Act  of  1968  (16  U.S.C.  1277).  These 
public  lands  were  determined  suitable 
for  exchange  by  the  Baker  Resource 
Management  Plan  (RMP),  dated  July  29. 
1989,  and  the  exchange  is  in  accordance 
with  the  Baker  RMP.  Final 
determination  for  disposal  will  be  made 
through  the  Environmental  Assessment 
process  pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended 

Note:  Net  all  of  the  lands  identified  below 
will  be  involved  in  this  land  exchange.  Some 
may  be  deleted  to  eliminate  resource 

conflicts  that  ars  ide.ntified  or  arise  during 
the  environmental  review  and  processing  of 
this  exchange.  The  final  selection  of 
properties  will  be  made  to  achieve  fair 
market  value  between  the  selected  public  and 
the  offered  private  lands. 

Selected  Public  Land 


Federal  Register 


no 


Pn'rlpv    ^',!l\'   <1     1QP1    '  \'"ti' 


(.i'ih; 


Willamette  Meridian,  Oregon 

Parcel  W'^^ 

T.  6N  .K  44  E., 
Sec.  14,  Lots  2,  3  &  4. 

Parcel  W-«-S 

T.  6  N.,  R.  46  E.. 
Sec.  20.  SW'ASW'A. 

Parcel  W-9-S 

T.  6N..  R.  44E., 
Sec.  26,  NE'ANE'/.. 

Parcel  W-IO-S 

T.  6N.,R.  44E., 
Sec.  32,  NWV«SEV«. 

Parcel  W-n-S 

T.  6N.,R.  45E., 
Sec.  31,  Lot  1. 

Parcel  W-12-S 

T.  5N.,R.  43E., 
Sec.  31,SEV«NW'/.. 

Parcel  W-13-S 

T.  4N.,R.  43E., 
Sec.  4.  NW'ASEV*. 

Parcel  W-14-S 

T.  4  N.,  R.  43  E., 
Sec.  4,  Lot  4,WV2SW'/«. 

Parcel  W-15-S 

T.  4N.,R.  43E., 
Sec.  6,  Lot  3. 

Parcel  W-16-S 

T.  4  N..  R.  43  E., 
Sec.  10,  SEV«NEV4. 

Parcel  VV-1 7-S 

T.  4N.,R.43E., 
Sec.  11,SEV«SEV«. 

Parcel  W-18-S 

T.  3N.,R.  45E.. 

Sec.  35,  NW'ANWV*. 

Parcel  \V-19-S 

T.  3N.,R.  45E.. 
Sec.  35,  W'ASWV*. 

Parcel  W-20-S 

T.  3N.,R.  46E., 
Sec.  34,  SEV4NWV4. 

Parcel  W-21-S 

T.  2  N.,R.  42E., 
Sec.  17.  SEV4NWV4. 

Parcel  W-22-S 

T.  2N.,R.  42E., 
Sec.  19,  Lot  1. 

Parcel  \V-23-S 

T.  2N..  R.  45E.. 
Sec.  36,  SW'ANE'A. 

(\;-;,,j  \V-24-S 

T.  2N.,R,  45'/.E.. 
Sec.  6.  Lot  2. 

Parrel  W-25-S 

T  2N..  R.  46E.. 
-f'c.  6,  Lot  10. 

Parcel  W-26-S 
T  2\'    R  46E.. 
>•>(     ill  Lots  7  &  8. 

Parcel  W-27-S 
T.  2N    R  ^-E.. 


Sec.  14.  WV2SEV4. 

Parcel  W-2&-S 

T.  2N..R.  47E., 
Sec.  17,  SWV4SWV4. 

Parcel  W-29-S 

T.  2N.,R.  47E., 
Sec.  24,  WViNWV«. 

Parcel  W-Sft-S 

T.  2N.,R.  47E.. 
Sec.  26,  NV;iSEV4,  NEV4SWV4. 

Parcel  W-31-S 

T.  2N.,R.  47E., 
Sec.  27,  SEV4NWV4. 

Parcel  W-32-S 

T.  2N.,R.  47E., 
Sec.  27,  SWV4SWV4. 
Sec.  28,  SV2SEV4. 
Sec.  34,  NWV4,NW'/4. 

Parcel  W-33-S 

T.  2N.,R.47E., 

Sec.  31,  Lots  8, 11  &  18. 

Parcel  W-34A-S 

T.  2N.,R.  48E., 
Sec.  20.  VV'ANW'A. 

Parcel  W-35-S 

T.  2N..R.  48E.. 
Sec.  21.NEV4NWV4. 

Parcel  W-36-S 

T.  2N..R.  48E.. 
Sec.  21.SWV4NEV4. 

Parcel  W-37-S 

T.  2  N..  R.  48  E.. 
Sec.  21.NEV4SWV4. 

Parcel  W-38-S 

T.  2N.,  R.48E., 
Sec.  21,SWV4SEV4. 

Parcel  W-39-S 

T.  2N.,R.  48E.. 

Sec.  28,  NWV4NWV4. 

Parcel  W^O-S 

T.  2N.,R.  48E.. 
Sec.  28,  SWV4.  SWV4SEV4. 

Parcel  W-41-S 

T.  2N.,R.  48E., 
Sec.  34.  SEV4SWV4. 

Parcel  W-42-S 

T.  l'/^N..R.  45E.. 
Sec.  35,  Lot  1. 

Parcel  W-43-S 

T.  lV.iN.,R.  45E., 
Sec.  35,  Lots  2  &  3. 

Parcel  W-44-S 

T.  1  N.,R.  42E., 
Sec.  17,  SEV4NWV4.  E'/jSW'/..  SW'ASE'A. 

Parcel  W-45-S 

T.  1  N.  R.  42E.. 
Sec.  35,  SEV4NWV4,  NV.iSWV4. 

Parcel  W^6-S 

T.  1  N.,  R.  42E., 

Sec.  35.  SE'ASEV*. 
T.  1  S..  R.  42  E., 

Sec.  1,  Lots  3  4  4,  SE'ANW'/..  SWV4NEV4. 
NWV4SEV4,  NV.iSWV4,  2,  Lots  1  »  2. 


Parcel  W-47-S 

T.  1  S.,  R.  42  E  , 
Sec.  2,  VVVzSW'A. 

Parcel  W-48-S 

T.  1  N.,R.  45E.. 
Sec.  1 ,  Lot  7. 

Parcel  W-49-S 

T.  IN,  R.  45E., 
Sec  2,  Lot  6. 

Parcel  W-50-S 

T.  1  N.,R.  46E., 
Sec.  9,  NEV4SEV4. 

Parcel  W-51-S 

T.  1  N..  R.  47  E., 

Sec.  1,  SV2NEV4,  NV2SEV4,  SEV4SEV4, 12, 

EVMEV*. 

Parcel  W-52-S 

T.  1  N.,  R.  47  E., 
Sec.  2,  SV2SEV4. 11.  NEV4.  HViSVi, 
SEV4NWV4. 

Parcel  W-53-S 

T.  1N..R.  47E., 
Sec.  3,  SEV4SWV4. 

Parcel  W-54-S 

T.  1  N.,R.47E., 
Sec.  9,  SWV4NEV4. 

Parcel  W-55-S 

T.  1  N.,R.  48E.. 
Sec.  6.  SEV4SEV4. 

Parcel  W-56-S 

T.  1  N.,  R.  48  E.. 
Sec.  17,  SWV4NWV4. 18,  SEV4NEV4. 

Parcel  W-57-S 

T.  1  N.,R.  48E., 
Sec.  18,  WV,,SEV4. 

Parcel  W-58-S 

T.  1  S.,  R.  43  E., 
Sec.  21,  Lot  13. 

Parcel  W-59-S 

T.  1  S.,R.  45E., 
Sec.  24,SWV4SEV4. 

Parcel  W-60-S 

T.  1  S.,  R.  46  E.. 
Sec.  1,  Lots. 

Parcel  W-61-S 

T.  1  S.,  R.  46  E., 
Sec.  8.  SE'ANWV*. 

Parcel  W-62-S 

T.  1  S.R.  46E.. 
Sec.  20,  SEV4SEV4. 

Parcel  W-63-S 

T.  1  S.,  R.  46  E.. 
Sec.  23.  SEV4SWV4. 

Parcel  W-64-S 

T.  1  S..  R.  46  E., 
Sec.  28.  SEV4SWV4. 

Parcel  W-«5-S 

T.  1  S..  R.  47  E., 
Sec.  3.  Lot  13. 

Parcel  W-66-S 

T.  1  S..  R.  47  E.. 
Sec.  3,  SWV4SWV4. 
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T   1  S  .  k  47  E..  ' 

Sec.  17.  NE'/.SWV«. 
Pamel  VV-69-S  | 

T.  1  S.,  R.  47  E.. 

Sec.  30,  Lot  4.  31.  Lot  1. 

Parcel  W-72-S  | 

T.  2S..R.  46E.. 
Sec.  10.  NWV,SEV4. 

Parcel  W-73-S  j 

T.  2  S..  R.  46  E. 

&)C.  23,  NEV«SEV«. 
Parcel  W-74-S  I 

■^  :  ."    R  46  E., 
^       :-!  SEv,NEV4. 

P.ircel  W-76-S  | 

T  2S.,R.  47E., 

Sec  22.  SWV«SWV4. 
Parcel  W-77-S 

T  2S.,R.  47E.. 
Sec.  29.  SWV«SWV«. 

!';:•..:  W-78-S 

T.  3  s   R  4-  r: , 

Soc    1    \L    .SEV4. 
Parcel  W-79-S 

T  3S.,R.  46E., 

Sec.  13,  NWV«SWV4, 
Par::el  W-SO-S 

T  3S..R.  46E.. 

Sec.  13.S'/iSEV4. 
Parcel  W-fil-S 

T  3  N..  R.  41  E.. 
Sec.  5,  NW'ASVVV,. 

Parcel  W-82-S 

T.  4  N.,R.  42E., 
Sec.  9.  E'/iNEV4.  j 

Parcel  VV-83-S  ' 

T  1  N..R.  42E., 

Sec.  31.  SEV«NWV,.  NEV«SWV«.  WVzSE'A. 
Parcel  W-64-S 
T.  2N,R.  44E., 

Sec.  17,  SWV4NWV4. 
Parcel  W-a5-S 

"  1  N..  R.  45E.. 

Sec.  6,  Lots  1  k  2. 

The  area  described  aggregates  4.898.04 
acres,  more  or  less,  in  Wallowa  County. 
Oregon. 

Parcel  Un-Ol-S 

T  1  N.,R.  41  E.. 

Sec.  19.  SEV«SEV4. 
Parcel  Un-02-S 
T.  1  N.,  R.  41  E.. 

Sec.  30,  NE'ASEV4. 

Parcel  Un-03-S 
T  1  S..R.  39E.. 

Sec.  25,  SEV4NWV4.  EVzSWV4. 
Parcel  Un-04-S 
T  1  S.,R.  39  E.. 

Sec.  26,  S'^NE'A.  NW'ASE'/.. 
Parcel  Un-05-S 
T.  1  S..R.  39E., 

Sec.  26,  SW'ASW'/.; 
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Sec.  35.  NWV4NW'/.. 
Parcel  Un-06-S 
T.  1  S..  R.  39  E.. 

Sec.  35,  NEV4SWV4.  NWV4SEV4. 

Parcel  Un-07-S 

T.  2  S..  R.  39  E.. 
Sec.  2,  Lot  2. 

Parcel  Un-08-S 

T.  1  S..  R.  40  E.. 

Sec.  15,  NE'ASW'/.. 
Parcel  Un-G9-S 
T.  1  S..R.  40E.. 

Sec.  25,  WV,,SEV4.  E'/^SW'/..  SEV4SEV4. 

Parcel  Un-lO-S 

T.  1  S.,  R.  40  E.. 
Sec.  26,  S'ANEV«,  N'ASEV*. 

Parcel  Un-ll-S 
T.  1  S..  R.  40  E.. 
Sec.  32.  NE'/tNE'/.. 

Parcel  Un-12-S 
T.  1  S..  R.  40  E.. 

Sec.  33.  NW'/4NEV4. 
Parcel  Un-13-S 

T.  1  S.,  R.  40  E., 

Sec.  34.  NWV4N\VV4. 

The  area  described  aggregates  1,037.82 
acres,  more  or  less,  in  Union  County,  Oregon. 

Lands  transferred  from  the  United 
States  will  be  offered  for  purchase  to 
adjoining  landowners  by  Clearwater 
Investments.  Inc..  a  private  land 
exchange  facilitation  company. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  private  lands  from  Clearwater 
Investments.  Inc. 

Offered  Private  Lands 

Willamette  Meridian.  Oregon 

Parcel  W-Ol-O 

T.  3N..R.40E., 
Sec.  11.  EV2SEV4,  SW'ASVV'/i; 
Sec.  14,  NW'ANE'A.  NW'A.  E'/zSW'/i; 
Sec.  23,  NVVV«. 

Excepting  therefrom  a  tract  of  land  lying  in 
the  SW'ANVV'A,  Section  23.  T.  3  N..  R.  40  E., 
W.M.  described  as  follows:  Beginning  at  a 
point  which  bears  south  21°  40'  East  a 
distance  of  2,840.7  feet  from  the  NWV4 
comer  of  said  Section  23,  said  point  being 
situated  on  the  Northerly  right-of-way  line  of 
the  O.W.R.  &  N.  Co.  Railroad  and  25  feet 
North  of  the  South  line  of  the  SVV 'ANW'/.  of 
said  Section  23.  thence  East  116  feet,  thence 
North  23°  40'  East,  360.6  feet,  thence  North 
64"  24'  West,  386.0  feet  to  the  East  ba.nk  of 
the  Grande  Ronde  River:  thence  South  17" 
41'  West  up  and  along  the  East  bank  of  the 
Grande  Ronde  River  a  distance  of  347.3  feet 
to  a  point  on  the  Northerly  right-of-way  of 
the  said  O.W.R.  &  N.  Co.  Railroad;  thence  in 
a  southeasterly  direction  along  said  right-of- 
way  line  which  is  a  523  foot  radius  curve  to 
the  right,  the  sub-chord  of  which  bears  South 
49°  53'  East  a  distance  of  258  0  feet  to  the 
point  of  l)eginning. 

Also  excepting  therefrom  Right  of  Way 
Deeds  recorded  in  Book  M  of  Deeds,  at  pages 


153,  161,  186,  214,  215.  216.  419.  420,  421. 
and  530  to  the  Oregon  Railroad  &  Navigation 
Company. 

Parcel  W-02-O 

T.  3N.,R.  40E., 

Sec.  23,  EV;,SWV«; 

Sec.  26,  Those  portions  of  the  W'AWVi  & 
WV:;EV.WV:.  lying  east  of  the  Wallowa 
River.  EVi.NEV4NWV4,  E'/zSE'/iSW'/i. 

WV^SVVV4SEV4; 

Sec.  35,  Those  portions  of  the  WVi^NE'A, 
SEV4NEV4,  E' ';.NVVV4  &  SE'A  Iving  east  of 
the  Wallowa  River,  W'/iNE'ANE'/.; 

Sec.  36,  SV.!SViN\VV4.  SW'A.  SW'ASEV* 
T.  2  N.R.  40E., 

Sec.  1,  Lot  4. 

Excepting  therefrom  Right  of  Way  Deeds 
recorded  in  Book  M  of  Deeds,  at  pages  153, 
161,  186,  214.  215,  216.  419,  420,  421.  and 
530  to  the  Oregon  Railroad  &  Navigation 
Company. 

Parcel  W-03-O 

T.  2N.,R.  40E., 
Sec.  12,  NV;iSEV4,  that  portion  of  the 
EV:iSWv«  &  SWV4SEV4  lying  north  &  east 
of  the  Wallowa  River. 
Excepting  therefrom  Right  of  Way  Deeds 
recorded  in  Book  M  of  Deeds,  at  pages  153. 
161,  186.  214,  215,  216,  4l9,  420,  421,  and 
530  to  the  Oregon  Railroad  &  Navigation 
Company. 

Parcel  W-04-O 

T.  2N.,R.  41E., 
Sec.  18,  NE'/4NWV.. 

Parcel  W-05-O 
T.  2  N..  R.  41  E., 

Sec.  17,  SWV«SWV4; 

Sec.  18,  Lot  4,  SE'A,  E'/^SW'/.,  that  portion 
of  Lot  3  lying  south  of  the  Wallowa 
River; 
Sec.  19,  NEV4NVVV4,  that  portion  of  the 
NEV4  lying  north  &  east  of  the  Wallowa 
River; 
Sec.  20,  SW'ANW'A. 
Excepting  therefrom  Right  of  Way  Deeds 
recorded  in  Book  M  of  Deeds,  at  pages  153. 
161,  186,  214,  215.  216,  419,  420.  421,  and 
530  to  the  Oregon  Railroad  81  Navigation 
Company. 

Parcel  W-06-O 
T.  2  N.,  R.  41  E.. 
Sec.  29,  that  portion  of  the  NW'ANW'A 

lying  south  of  the  north  boundary  of  the 

PP&L  R-O-W. 

Parcel  W-07-O 

T,3N.,  R.  40E., 
Sec.  n,NVVV4SVVV4. 

Parcel  W-08-O 

T.  3N.,R.  40E.. 

Sec.  14,  SW'ASW'A. 

Parcel  W-09-O 

T.  6N.,  R.  43E.. 
Sec.  25,  NV..NWV4. 

Parcel  W-IO-O 

T.  6N..R.  43E., 
Sec.  25,  WV;iSW'/«.  SEV4SWV4. 

Parcel  W-1 1-0 

T.  6  N.,  R.  43  E.. 

Sec.  26,  SEV4SEV4; 

Sec.  35,  EViNEV4. 
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Parcel  W-12-0 

T.  6N..R.  44E.. 

Sec.  17,  Lots  3,  5  ft  6; 

Sec.  18,  Lots  1,  2.  7  ft  8,  those  portions  of 
Lots  3.  5  ft  6  lying  east  of  the  Grande 
Ronde  River; 

Sec.  19,  NEV4; 

Sec.  20,  WVzW'/ijNW'A. 

The  area  described  aggregates  2,729.71 
acres,  more  or  less,  in  Wallowa  County, 
Oregon. 

Parcel  L'n-Ol-O 

T.  2N.,ft.  40E., 

vSec.  2,  Lots  1.2*3,  SWV4NfEV4. 

Excepting  therefrom  the  strip  of  land  for 
railroad  right  of  way  of  the  Oregon- 
Washington  Railroad  and  Navigation 
Company. 

Parcel  Un-02-O 

T.  2N.,R.  40E.. 
Sec.  13,  that  portion  of  the  NEV*  lying  east 
of  the  right  of  way  of  the  Oregon- 
Washington  Railroad  and  Navigation 
Compmny. 

Parcel  Un-03-O 

T.  3N.,R.  40E., 
Sec.  15,  SEV4SEV4; 

Sec.  20,  EV.iSWv«SEV4,  SWV4SWV4SEV4, 
that  portion  of  the  SEV4SEV4  lying  north 
of  the  Grande  Ronde  River; 
Sec.  21,  SV^NV^,  that  portion  of  the  S'/^ 

lying  north  or  the  Grande  Ronde  River; 
Sec.  22.  NEV4NEV4.  SV2NV2,  that  portion  of 
the  SVVV4  lying  north  of  the  Grande 
Ronde  River. 
Excepting  therefrom  the  strip  of  land  for 
railroad  right  of  way  of  the  Oregon- 
Washington  Railroad  and  Navigation 
Company. 

Parcel  Un-04-O: 

T.  3N.,R.  40E., 
Sec.  29,  That  portion  of  the  SWV4NEV4  and 
the  NWV«SEV4  lying  westerly  of  the 
Grande  Ronde  River,  that  portion  of  the 
SEV4NWV4  and  the  NE'ASW'/.  lying  east 
of  the  road,  the  line  of  which  is 
described  as  follows:  Commencing  7.20 
chains  west  of  the  northeast  comer  of  the 
SEV4NWV4;  thence  South  2  chains  to  a 
point;  thence  South  25  East  4  chains  to 
a  point;  thence  South  29"  East  6.60 
chains  to  a  point;  thence  South  2°  East 
9.21  chains  to  a  point  which  is  2  chains 
west  of  the  southeast  comer  of  the 
SEV4NWV4  of  said  section;  thence  South 
2°  East  0.30  chains  to  a  point;  thence 
South  23Vz°  West  8.70  chains  to  a  point; 
thence  South  44V;j°  West  3.0  chains  to  a 
point;  thence  due  East  2  chains  to  a 
point;  thence  North  49"  East  7.30  chains 
to  a  point  on  the  west  line  of  the 
premises  described  in  the  lease  recorded 
in  Book  134.  Page  187  of  the  Deed 
Records  of  Union  County,  Oregon. 
Excepting  therefrom  a  parcel  of  land 
situate  in  the  NWV4SEV4,  as  conveyed  to 
Oregon-Washington  Railroad  and  Navigation 
Company,  an  Oregon  corporation,  by  deed 
dated  July  20, 1958  and  recorded  in  Book  141 
at  i'agc  238  of  the  Deed  Records  of  Union 
C^ounty,  Oregon. 

Also  excepting  therefh)m  the  strip  of  land 
for  railnwd  right  of  way  of  the  Oregon- 


Washington  Railroad  and  Navigation 
Company 

Parcel  Un-05-O: 

T.  3N.,R.  40E., 

Sec.  31.  NWV4NEV4,  that  portion  of  the 
NEV4NEV4  lying  north  of  the  Grande 
Ronde  River,  that  portion  of  the  S'/iNE'/. 
lying  west  of  the  Grande  Ronde  River; 
Sec  32.  That  portion  of  the  NWV4NWV4 
lying  north  of  the  Grande  Ronde  River 
Excepting  therefrom  the  strip  of  land  for 
railroad  right  of  way  of  the  Oregon- 
Washington  Railroad  and  Navigation 
Company. 

The  area  described  aggregates  1198.90 
acres,  more  or  less,  in  Union  County,  Oregon. 

Parcel  Um-Ol-0: 

T.  4N..R.  37E., 

Sec.  11.  Lot  3,  NEV4SWV4,  NW'ASE'A; 

Sec  12,  Lots  1,  2,  3,  ft  4,  NViS'/^; 

Sec  13,  NViNVj.  NV2SV2NV2. 

The  area  described  aggregates  681,54  acres, 
more  or  less,  in  Umatilla  County.  Oregon. 

SUPPLEMENTARY  INFORMATWN:  The 
purpose  of  this  land  exchange  is  to 
implement  management  direction  for 
land  tenure  adjustment  contained  in  the 
Baker  Resource  Management  Plan 
(RMP).  Non-federal  lands  within  the 
Grande  Ronde  Wild  and  Scenic  River 
corridor,  the  Grande  Ronde  Area  of 
Critical  Environmental  Concern  (ACEC). 
the  South  Fork  of  the  Walla  Walla  River 
ACEC.  and  Baker  RMP"s  Retention/ 
Acquisition  Zone  would  be  acquired  in 
exchange  for  more  isolated,  hard  to 
manage  lands.  The  exchange  would 
create  a  more  logical  and  efficient  land 
management  pattern  and  will  help 
provide  for  protection  and  management 
of  anadromous  fisheries,  riparian, 
aesthetic,  and  recreation  values  within 
the  Baker  Resource  Area  and  the  above 
management  areas.  The  exchange  is 
being  pursued  with  the  view  that 
disposal  of  isolated  public  lands  and  the 
acquisition  of  the  offered  private  lands 
within  the  above  special  management 
areas  will  serve  the  public  interest.  The 
exchange  is  consistent  with  the  Bureau's 
land-use  planning  for  the  lands 
involved. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal.  The 
acreages  will  be  adjusted  to  equalize  the 
values  following  completion  of  the  final 
appraisal. 

The  exchange  will  be  subject  to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30. 1890 
(43  U.S.C  945). 

2.  All  valid  existing  rights,  including 
but  not  limited  to  any  right-of-way, 
easement  or  lease  of  record. 

3.  Mineral  rights  may  be  reserved, 
depending  upon  the  findings  of  the 
mineral  report. 


4.  Grazing  leases  authorized  under  the 
Taylor  Grazing  Act  of  1934.  as  amended 
(43  U.S.C.  315).  will  remain  in  effect 
until  the  end  of  the  two  year  prior 
notification  period  as  provided  for  in  43 
CFR  41 10.4-2(b).  unless 
unconditionally  waived  by  the  lessee. 

All  necessary  reports  and  clearances, 
including  the  environmental 
assessment,  cultural  resources 
inventory,  and  threatened  and 
endangered  species  evaluations/ 
consultations,  shall  be  completed  prior 
to  conveyance  of  title.  When  completed, 
these  documents  and  other  information 
concerning  the  exchange  will  be 
available  for  review  at  the  Baker 
Resource  Area  Office.  1550  Dewey 
Avenue.  Baker  City.  Oregon  97814.  All 
parties  making  comments  on  this  action 
shall  receive  notice  upon  completion  of 
the  environmental  assessment. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
from  exchange  pursuant  to  Section  6  of 
the  Wild  and  Scenic  River  Act  of  1968 
and  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed,  and 
shall  be  returned  to  the  applicant.  The 
segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  comes  first. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ledger,  ELM  Baker  Resource  Area 
Office,  P.O.  987.  Baker  City,  OR  97814 
(503)  523-6391,  Ext.  324. 
PUBUC  PARTJCIPATION:  On  or  before 
August  23.  1993.  interested  parties  may 
submit  comments  to  the  Area  Manager. 
Baker  Resource  Area  Office,  P.O.  987, 
Baker  City.  OR  97814.  Comments 
should  specify  the  parcel  number  or  the 
legal  description  of  the  specific  parcel 
affected  by  the  comment. 

Dated:  lune  25,  1993. 
Geoffrey  B.  Middaugh, 

Acting  District  Manager. 

IFR  Doc.  93-16278  Filed  7-8-93;  8:45  am) 
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Recreation  and  Public  Purposes 
(R&PP)  Act  Classification;  Utah;  Realty 
Action 

AGENCY:  Bureau  of  land  management. 

Interior. 

ACTION:  Notice  of  realty  action. 


36990 
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SUMMARY:  The  fj] lowing  public  lands  in 
Sev  1  er  C; ; :,:  "■ '  v   I  '*  -"j  h  h  a  v e  been 
examines  ^::  i  f'!,..;:d  5  citable  for 
classification  for  conveyance  to  Sevier 
County  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.)  for  a 
regional  sanitary  landfill  site:. 

^alf  Lake  Meridian,  Utah 

T  23  S..R.  1  W. 
S«c  3.  Lots  3  through  6,  Lot  12.  and 

Sec  4  Lots  1.9. 10.  and  E'/iSE'A 

S<>c,  9,  NE%NEv«  1 

Sec.  10.  Wv^NWV«MWV« 
Containing  461  94  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes  Conveyance  is  consistent  with 
•he  current  BLM  land  use  plan,  as 
amended,  and  would  be  in  the  public 
interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1   Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  authority  of  the 
United  States. 

3  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

The  land  will  not  be  conveyed  until 
Sevier  County  has  submitted  evidence 
to  BLM,  that  the  Utah  Department  of 
Environmental  Quality,  Division  of 
Solid  and  Hazardous  Waste  has  issued 
or  will  issue  simultaneously  with 
conveyance  of  the  land,  an  operating 
permit  for  the  sanitary  landfill. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Richfield  District.  150 
East  900  North,  Richfield.  Utah.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 


no 


er  the  public  land  laws,  including 


UMI 


the  general  mining  laws,  except  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 

the  mineral  leasing  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  submit  comments  regarding 
the  proposed  conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  Richneld  District  Office,  150 
East  900  .Norh.  Richfield,  Utah  84701. 
CLASSIFICATION  COMMENTS:  Interested 
parties  rr.:iv  su^  rn ,•  com.ments  involving 
the  su;tab,:.tv  of  the  land  for  a  regional 
sanitarv'  landfill.  Comments  on  the 
c!a5s:ficat:o"  are  restncted  to  whether 


the  land  is  physically  suited  for  the 
proposed  use,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programis 

APPUCATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  sanitary  landfill. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  July  1.1993. 
ferry  W.  Goodman, 
District  Manager. 

IFR  Doc.  93-16282  Filed  7-8-93;  8:45  am) 
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De:!S-o'^  Record  and  Rationing  Plan 
for  Commercial  Boating  Use  of  the 
Arkansas  River 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Canon  City  District, 
in  cooperation  with  the  Colorado 
Division  of  Parks  and  Outdoor 
Recreation  (DPOR).  announces  the 
availability  of  the  Decision  Record  and 
Rationing  Plan  for  commercial  boating 
use  of  the  Arkansas  River  within  the 
Arkansas  Headwaters  Recreation  Area 
(AHRA).  The  AHRA  is  jointly  managed 
by  BLM  and  DPOR  through  a 
Cooperative  Management  Agreement. 
Through  this  Agreement,  both  agencies 
were  involved  in  the  development  of 
this  decision  and  plan. 
DATES:  The  date  of  approval  of  the 
decision  record  is  June  30. 1993. 
ADDRESSES:  Copies  of  the  Decision 
Record  and  Rationing  Plan  are  available 
from:  Arkansas  Headwaters  Recreation 
Area,  P.O.  Box  126,  Salida.  CO  81201. 
telephone  (719)  539-7289. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pete  Zwar.t.i;..:,  Outdoor  Recreation 
Planner.  BLM  Canon  City  District,  P.O. 
Box  2200,  Canon  City.  CO  81215-2200, 
telephone  (719)  275-0631  or  Steve 
Reese.  Park  Manager,  Arkansas 
Headwaters  Recreation  Area.  P.O.  Box 


126.  Salida.  CO  81201.  telephone  (719) 
539-7289 

SUPPLEMENTARY  INFORMATION; 
Development  of  the  Rationing  Plan  was 
based  on  decisions  in  the  Arkansas 
River  Recre.ition  Management  Plan  and 
Environmental  Analysis,  approved  in 
1989  That  Plan  identified  a  specific 
threshold  for  triggering  the  development 
of  a  rationing  plan.  That  threshold  was 
met  during  the  1991  use  season.  During 
the  last  18  months.  BLM  and  DPOR 
have  been  gathering  and  analyzing  data, 
preparing  a  draft  plan  and  accepting 
public  comment  on  it,  and  revising 
portions  based  on  those  comments 

The  Decision  Record  approves  all 
aspects  of  the  Rationing  Plan.  Two 
issues  in  the  Rationing  Plan  remain  the 
subject  of  continuing  analysis:  the  cap 
on  the  number  of  commercial  boating 
permits  and  the  transfer  of  those 
permits;  as  they  both  relate  to  potential 
permit  value.  While  these  two  issues 
have  been  approved,  they  are  subject  to 
monitoring,  further  analysis,  and 
possible  modification.  Monitoring  will 
occur  over  the  next  several  years. 
Further  analysis  of  the  monitoring  data 
vviii  evaluate  and  document  any 
changes  in  a  number  of  key  areas  that 
may  be  tied  to  a  rap  and  permit  transfer. 
!f  the  further  analysis  shows  significant 
changes,  if  may  lead  to  revisions  of  the 
decisions  on  capping  and  permit 
transfer.  Changes  to  these  decisions  will 
be  made  through  the  normal  planning 
process,  when  the  Arkansas  River 
Recreation  Management  Plan  is 
updated. 

On  February  5,  19<^2  a  iiotic  e  was 
published  in  the  Federal  Register  (Vol. 
57,  No.  24,  page  4478)  placing  a 
moratorium  on  the  issuance  of 
commercial  outfitting  permits.  With  the 
approval  of  the  Decision  Record,  the 
moratorium  is  hereby  withdrawn  and 
replaced  by  a  cap  level  of  45  permits 
established  as  part  of  the  Rationing 
Plan. 

Stuart  L.  Freer, 
Associate  District  Manager. 
IFR  Dor  93-lfi274  Filed  7-8-93;  8:45  am) 
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[10-942-03-4730-02] 

Idaho:  Filing  of  Plats  of  Survey:  Idaho 

Tl;e  pl.it  cf  survey  o^  :he  foliowirg 
descri'ied  land  was  offif  ia!!y  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
am,  July  2.  1993. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  Idaho-Wyoming  state  boundary  (east 
boundary),  a  portion  of  the 


Rem 


58,  No.   130  /  F^ 


.!v  9.  19^.' 


r.Q' 


subdivisional  lines  and  1900  meanders 
of  the  right  and  left  banks  of  the  Snake 
River  and  left  bank  of  the  Selt  River,  the 
subdivision  of  secUons  9,  22,  and  34, 
and  a  metes-and-bounds  survey  in 
sections  9, 15, 16,  and  22.  Township  3 
South,  Range  46  East,  Boise  Meridian, 
Idaho,  Group  No.  798,  was  accepted 
June  21, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  July  2, 1993. 
Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  q^-IRJRT  FiVd  7-»-93;  8:45  am] 
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fMT-93O-54^0~-^?-FC2r  MTM  87294;  MT- 

930-54  ,  )-.i^.-E0;-2'  MTM  8225^,  *f^Jl(>- 
ti^Z'-ry-i.CZl    MTM  82T'>t; 

Appucai-cns  tor  Ccr.vsyap.cz  o' 
f^inem  in'.erects,  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  given  that,  pursuant 
to  se<:tion  290b  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1719(b)).  Aspen  Groves 
Development  Corporation.  Edward  G. 
Chiles,  and  John  M.  Radick/James  L. 
Jones/Madilyn  G.  Jones  have  applied  to 
purchase  the  mineral  estate  described  as 
follows: 

Principal  MeriJian.  ^!c^!a^a 

T.  6S..R.3E.. 

See.  34,  that  portion  of  the  SEV«,  excepting 
therefrom  Tract  1  of  Certificate  of  Survey 
No.  1677  dated  September  2. 1992. 
Containing  139.578  acres,  more  or  less. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  United  States  mineral 
reservation  interferes  with  or  precludes 
appropriation  nonmineral  development 
and  such  development  is  a  more 
beneficial  use  of  the  land  than  the 
mineral  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dick  ' ! .    : : ;      :      -     ;  l^:  .v  Examiner, 
BLM  Montana  State  Office,  P.O.  Box 
36800.  Billings.  Montana  59107,  406- 
255-2829. 


SUPPL£M£N' An"    .>:;.  *at.gn:  Upon 
publication  of  this  notice  in  the  Federal 
Register  as  provided  in  43  CFR  2720.1- 
1(b),  the  mineral  interests  within  the 
legal  description  given  above  will  be 
segregated  to  the  extent  that  they  will 
not  be  subjed  to  appropriation  under 
the  mining  and  mineral  leasing  laws. 
The  segregative  effect  of  the  application 
shall  terminate  upon  issuance  of  a 
conveyance  document,  final  rejection  of 
the  application,  or  2  years  from  the  date 
of  filing  of  the  application,  June  11, 
1993,  which  ever  occurs  first. 

Dated:  June  25, 1993. 
Joha  A.  Kwutkowski. 

Deputy  State  Director,  Division  of  Lands  and 

Renewable  Resources. 

[FR  Doc.  93-16191  Filed  7-fr-93;  8:45  ami 
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[CA-060-343-71 22-10-0063;  CACA  28709] 

P^-<  a!  C   'cellaticn  of  Proposed 
Wilhc^rawai;  CaUfomia 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  insofar  as  it  affects  2.644.36 
acres  of  public  land  requested  by  the 
United  States  Department  of  the  Army 
to  expand  the  Army's  National  Training 
Center  at  Fort  Irwin.  This  action  will 
open  2,644.36  acres  to  surface  entry  and 
mining.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIv  fc  r  a "    August  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  California  Slate 
Office,  2800  Cottage  Way.  room  E-2845. 
Sacramento,  California  95825,  916-978- 
4820. 

SUPPLEMENTARY  Nf  C  "MATtON:  A  Notice 
of  Proposed  WitiiUidv'vcil  was  published 
in  the  Federal  Register.  56  FR  49792, 
October  1, 1991,  which  segregated  the 
lands  described  therein  from  settlement, 
sale,  location,  or  entrj-  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights.  The 
United  States  Department  of  the  Army 
has  determined  that  certain  land  will 
not  be  needed  in  connection  with  the 
National  Training  Center  at  Fort  Irwin 
and  has  canceled  its  application  as  to 
that  land.  The  land  is  described  as 
follows: 

San  Bemardinu  Meridian 

T.  11  N.,R.  IE. 

Sees.  22,  23,  and  24. 
T.  11  N.R.  2E., 

Sec.  19. 

The  area  descriljed  contains  2,644.36  acres 
in  San  Bernardino  County. 


At  10  a.m.  on  August  9.  1993.  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  August 
9, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  August  9.  1993,  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  inter\'ene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  lune  28.  1993. 
Dianna  L.  Storey. 

Acting  Chief  Lands  Section 

[FR  Doc  93-16194  Filed  7-8-93;  8:45  am] 

BILUNG  COOE  «31fr-4<M( 


[CA-060-343-71 22-10-0063;  CACA  23486) 

Cancellation  of  Proposed  Withdrawal; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Withdrawal  application 
CACA  23486  for  the  expansion  of  the 
National  Training  Center  at  Fort  Irwin 
has  been  canceled  by  the  United  Stales 
Department  of  the  Army  (USDA).  The 
lands  will  remain  closed  to  surface 
entry  and  mining  under  USDA 
withdrawal  application  CACA  28709. 
The  lands  have  been  and  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  July  9.  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade.  BLM  California  State 
Office.  2800  Cottage  Way.  room  E-2845. 
Sacramento,  California,  916-978-4820. 
SUPPLEMENTARY  MFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
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.:i  the  Federal  Register  54  FR  42053. 
0<  tob«r  13. 19S9.  as  corrected  by  54  FR 
■i'7'?  November  16. 1989.  which 
>*  .^ref: rid  the  lands  described  therein 
for  up  to  2  years  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights.  The  2-year 
segregation  expired  October  12,  1991, 
and  the  lands  were  relieved  of  the 
segregative  effect  of  application  CACA 
23486.  The  above  reference  Federal 
Register  publications  provide  a  legal 
!  scr:ption  of  the  lands  and  indicate 
that  the  application  will  be  processed 
unless  it  is  canceled  or  denied.  The 
USDA  has  canceled  application  CACA 
23486.  The  lands  remain  closed  to 
surface  entry  and  mining  under 
withdrawal  application  CACA  28709. 

Dated:  )une  28. 1993. 
Dianna  L.  Storey, 
Acting  Chief.  Lands  Section. 
[FR  Doc.  93-16195  Filed  7-8-93;  8:45  ami 

BiLUNG  COCE  4310-40-M 


Fish  and  Wildlife  Se-^  :e 

Availability  of  a  Draft  Environ.-neritai 
Impact  Statement 

AGENCIES:  U.S.  Fish  and  Wildlife 
Service  (Service).  Department  of  the 
Interior  (lead  agency);  U.S.  Bureau  of 
Land  Management.  Department  of  the 
Interior,  and  U.S.  Air  Force.  Department 
of  the  Air  Force  (cooperating  agencies). 
ACTION:  Notice  of  Availability  of  a  draft 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  mineral  withdrawal  at 
Desert  National  Wildlife  Range  (Range). 
Comments  are  requested  from  the  public 
and  any  interested  agency  or 
or^nnizntion. 

DATES:  Comments  will  be  accepted  until 

S^pte":her  7.  1993. 

AODRESSES:  Comments  should  be  sent  to 
Marit  Strong,  EIS  Team  Leader.  Desert 
National  Wildlife  Range  Mineral 
Withdrawal,  U.S.  Fish  and  Wildlife 
Service.  911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181,  (503)  231-2235. 
CO^frACT:  For  further  information  or  to 
rfq.;pst  a  copy  of  the  draft  EIS,  contact 
Marie  Strong  at  the  above  address  and 
telephone  number  or  Ken  Voget,  Refuge 
Manager.  Desert  National  Wildlife 
Range.  1500  N  Decatur  Boulevard.  Las 
Vegas,  Nevada  89108,  (702)  646-3401. 
Service  representatives  are  also 
available  to  meet  with  any  interested 
parly  w.ho  would  like  more  information 
or  would  like  to  provide  oral  comments 
on  the  draft  EIS 
SUPP1.EMENTARY  INFORMAr.ON;  The 

Service  proposes  to  withdraw 


approximately  770,000  acres  of  the 
Range  from  entry  firom  locatable 
minerals  for  a  period  of  20  years.  The 
purpose  of  the  proposed  withdrawal  is 
to  protect  the  biological  and  cultural 
resources  of  the  Range  and  prevent  uses 
that  would  be  incompatible  with  the 
purposes  of  the  Range.  The  Range  was 
originally  established  for  the  protection, 
enhancement,  and  maintenance  of 
wildlife,  especially  the  desert  bighorn 
sheep.  Other  approved  purposes  of  the 
Range  include  conservation  of  biological 
diversity  with  emphasis  on  endangered 
and  threatened  species  and  protection 
and  maintenance  of  cultural  resources. 

Dated:  July  2, 1993. 
WiUk  R.  Taylor, 

Acting  Director,  Office  of  Environmental 
Affairs. 
|FR  Doc.  93-16111  Filed  7-8-93;  8:45  am) 

BltUNG  COOC  4310-S5-W 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  ef 
seq.y. 

Applicant:  Daniel  Chase,  Baker,  LA,  PRT- 
774408. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Ciskei  Government, 
"Tsolwana  Game  Reserve",  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Applicant:  Columbus  2JooIogica!  Gardens, 

Powell,  OH,  PRT-780539. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  white- 
cheeked  gibbon  (Hylobates  concolor 
leucogenys)  from  the  Royal  Melbourne 
Zoo,  Parkville,  Victoria,  Australia,  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 
Applicant:  Zoo  Atlanta.  Atlanta,  GA.  PRT- 

780459. 

The  applicant  requests  to  import 
tissue  samples  from  hunter-killed  drills 
[Papio  leucophaeus)  from  the  island  of 
Bioko,  Equatorial  Guinea,  for  purposes 
of  scientific  research  (mitochondrial 
DNA  analysis). 

Applicant:  Jeffrey  Halstead,  Clovis.  CA,  PRT- 
769304. 

The  applicant  requests  amendment  of 
his  current  permit  to  live-trap  and 
release  Tipton  kangaroo  rats 
(Dipodomys  nitratoides  nitratoides)  to 
include  other  locations  within 


California  for  determining  the  presence 
and  abundance  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281) 

Dated:  |ulv  2.  1993. 
SuAan  [arobsfrn. 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
IFR  Doc.  93-16217  Filed  7-8-93;  8:45  am) 

BILLING  CODE  431&-55-M 


INTERNATIONAL  TRADE 
COMMISSION 

[invesfigatioi  No.  3?''-TA-3'^3] 

Certain  Lens  Panels  for  Lighting 
Fixtures,  K'ts  Containing  Sarris.  and 
Fixtures  Containing  Same, 
Investigation 

AGENCY:  U.S.  International  Trade 

Com;:iission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  June 
3, 1993,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
1337,  on  behalf  of  Alan-Tracy,  Inc., 
2051-2061  NE  160  Street,  North  Miami 
Beach,  Florida  33162-4913.  An 
amended  complaint  was  filed  on  June 
25,  1993.  The  complaint,  as  amended, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  lens  panels  for  lighting  fixtures, 
kits  containing  same,  and  fixtures 
containing  same  by  reason  of  alleged 
infringement  of  US  Patent  Des. 
312,511.  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
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ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Sttcretary.  U.S.  Litemational  Trade 
Commission,  500  E  Street.  SW..  room 
112.  Washington,  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Glazer.  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2577. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  §210.12  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  19CFR 
210.12. 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
July  2.  1993.  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  dete-i-irt^  whether  there  is  a 
violation  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  lens  panels  for  lighting  fixtures, 
kits  containing  same,  or  fixtures 
containing  same  by  reason  of  alleged 
infringement  of  the  claim  of  U.S.  Patent 
Des.  312,511;  and  whether  there  exists 
an  industry  in  the  United  States  as 
required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
Survbd: 

(a)  The  complainant  is — Alan-Tracy, 
Inc.,  2051-2061  NE  160  Street,  North 
Miami  Beach,  Florida  33162-4913. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Trans  Globe  Imports,  8238  Lankershim 

Boulevard,  North  Hollywood, 

California  91605. 
Bel  Air  Lighting.  12600  Saticoy  South. 

North  Hollywood,  California  91605. 
Punder  Enterprise,  Co.,  Ltd..  4F,  396, 

Min  Sheng  W.  Road.  Taipei.  Taiwan. 
Snehao  Co.,  Ltd.,  No.  3,  271,  Lung 

Chiang  Road,  Taipei,  10483,  Taiwan. 

(c)  Stev«n  A  Glazer.  Esq..  Office  of 
Unfair  Impoit  Investigations.  U.S. 
International  Trade  Commission,  500  E 


Street,  SW..  room  401K,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules.  19  CFR  201.16(d) 
and  210.21(a).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued;  July  6, 1993. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

jFR  Doc.  93-16322  Filed  7-«-93;  8:45  am] 
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•p:::'-i  sated 
Derations 


i  nis  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

Parent 

Thor  Industries,  Inc.  (Delaware 
Corporation)  419  West  Pike  Street,  Jackson 
Center.  OH  45334 

100%  Wholly-Owned  Subsidiaries 


Haul  Away,  Inc.  (Ohio  Corporation)  419 
West  Pike  Street,  Jackson  Center,  OH  45334. 

Dutchmen  Manufacturing,  Inc.  (Indiana 
Corporation]  313  Steury  Avenue.  Goshen,  IN 
46526. 

Airstream.  Inc.  (Nevada  Corporation)  419 
West  Pikt>  Street.  Jackson  Center.  OH  45334. 

Thor  Industries  of  Pennsylvania,  Inr. 
(Pennsylvania  Corporation)  Road  #3.  Box  38. 
North  Creamery,  Middleburg,  PA  17842. 
Sidney  L.  SlrickSand,  Jr., 
Secretary. 
IFR  Doc.  93-16246  Filed  7-e-93:  8:45  ami 
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[Docket  No.  AO-265  (Sub-No.  3X)] 

State  of  Vermont  arvd  Vermont  Railway, 
Inc. — Discontinuance  of  Service 
Exemption — Over  North  Burtington 
Branch  in  Chittenden  County,  VT 

Decided;  July  2, 1993. 

Applicants,  the  State  of  Vermont 
(Vermont)  (owner  of  the  line)  and 
Vermont  Railway.  Inc.  (Vermont 
Railway)  (lessee  and  operator  of  the 
line),  have  filed  a  notice  of  exemption 
under  49  CFR  1152  subpart  F— Exempt 
Abandonments  end  Discontinuances  to 
discontinue  service  over  a  portion  of  the 
North  Burlington  branch,  beginning  at 
Main  Line  Subdivision  chaining  station 
6472-t-32.5  (milepost  122.582)  and 
extending  northerly  1,632.5  feet  to  Main 
Line  Subdivision  chaining  station 
6488.65  (milepost  122.891),  in 
Burlington,  Chittenden  County.  VT.' 

Applicants  have  certified  that;  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  potential 
for  overhead  traffic  on  the  line, 
therefore,  rerouting  over  other  lines  is 
not  necessary;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  Di.strict  Court  or  has  been 
decided  in  favor  or  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.12 
(newspaper  publication)  and  49  CFR 


'  VermonI  acquired  thi5  line  as  part  of  a  larger 
purchase  following  the  atiandonment  of  all  railroad 
properties  by  the  Rutland  Railway  Corporation.  See 
Bulland  By.  Corp  AhanclonmenI  of  Entire  Line.  317 
I.CC.  393  (1962).  In  State  of  Vt  and  Vermont  By. 
Inc.,  Acquisition  and  Op.,  320  ICC.  330  (1%31.  as 
modified  al  320  ICC.  609  (1964).  the  Commission 
approved  VermonI  Railway's  application  to  lease 
and  operate  the  line  and  dismissed  Vermont's 
application  to  purchase  the  line.  Hnding  thai 
VermonI  was  not  a  common  carrier  wilRin  our 
jurisdiction  and  that  its  acquisition  of  an 
abandoned  line  did  not  require  prior  approval 
under  49  U.S.C.  10901.  Thus,  the  only  aiilhorily 
necessary  for  these  parties  to  abandon  the  line  is 
authority  for  VermonI  Railway  to  discontinue  its 
operations. 
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1152  50(d)(lj  .'notre  'o  ^'ov  Rmmenfal 
apencifjs)  have  been  met. 

.As  a  condition  to  use  of  this 
Hxemit;   ■:  any  employee  adversely 
afieCdd  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Gosken.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Prt>vided  no  formal  expression  of 
intent  to  file  an  offer  of  finanrja) 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August  8, 
1993  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
and  formal  expressions  of  Intent  to  file 
an  OFA  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  July  19.  1993.^ 
Petitions  to  reopen  must  be  filed  by  July 
29, 1993,  with:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants'  representatives:  William  S. 
Bruzzese,  Vermont  Agency  of 
Transportation,  133  State  St., 
Montpelier.  VT  05633-5001  and  John  R. 
Pennington,  Vermont  Railway,  Inc.  One 
Railway  Lane,  Burlington,  VT  05401. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicants  do  not  seek  to  abandon 
any  properties,  only  to  discontinue 
service.  Because  of  its  scenic  beauty  and 
its  contiguity  to  parks  and  other 
publicly  owned  properties,  the  subject 
right-of-way  is  suitable  for  trail  use 
during  the  period  of  time  that  rail 
service  remains  discontinued.  The 
applicants  and  the  Qty  of  Burlington, 
VT,  have  entered  into  an  agreement, 
dated  October  15, 1991,  whereby  the 
City  of  Burlington  will  assume  full 
responsibility  for  management  of  the 
right-of-way  and  for  any  legal  liability 
arising  out  of  the  transfer  or  use  and  for 
the  payment  of  any  and  all  taxes  that 
may  be  levied  or  assessed  against  the 


UMI 


'A  slay  will  be  issued  routinely  by  the 
Commission  in  those  pit>ceedings  where  an 
infonned  decision  on  anvironmenlal  isstiet 
(whether  raised  by  «  party  or  by  the  Cominissions 
Section  of  Energy  and  Environment  in  its 
independent  inve&hgalion)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  Set 
Exemption  of  Out-ofSei\Ke  Bail  iMies.  5  I  C.C  2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  ii  encouraged  to  file  its 
request  as  soon  it  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  reqviest  before 
the  effeciive  dale  of  this  exemption. 

■"  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan  Assist  .  A  I.CC  2d  164  (1987). 


right-of-way.  The  right-of-way  is 
appropriate  for  use  as  a  trail  and  the 
City  of  Burlington  has  the  financial 
capacity  to  make  the  commitment 
required  by  the  National  Trails  System 
Act.  16  U.S.C.  1247(d)  (Trails  Act). 

While  a  petition  containing  an  interim 
trail  use  statement  need  not  be  filed 
until  10  days  after  the  date  the  notice  of 
exemption  is  published  in  the  Federal 
Register  (49  CFR  1152.29(b)(2)l,  the 
provisions  of  16  U.S.C.  1247(d)  are 
applicable  and  all  the  criteria  for 
imposing  interim  trail  use/rail  banking 
have  been  met.  Accordingly,  based  on 
the  agreements  between  applicants  and 
the  City  of  Burlington,  an  NITU  will  be 
issued  now  under  49  CFR  1152.29. 
Additional  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  July  19, 1993.  If  additional 
statements  are  filed,  applicants  are 
directed  to  respond  to  them.  The  use  of 
the  right-of-way  for  trails  purposes  is 
subject  to  restoration  for  railroad 
purposes. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  discontinuance,  if  any, 
on  the  environment  and  historic 
resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by  July 
14,  1993.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEE 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

It  is  ordered: 

1.  Subject  to  the  conditions  set  forth 
above,  Vermont  Railway  may 
discontinue  service,  cancel  tariffs  for 
this  line  on  not  less  than  10  days'  notice 
to  the  Commission,  and  salvage  track 
and  material  consistent  with  interim 
trail  use/rail  banking  after  the  effective 
date  of  this  notice  of  exemption  and 
NFTU.  Tariff  cancellations  must  refer  to 
this  notice  of  exemption  and  NITU  by 
date  and  docket  number. 

2.  If  another  interim  trail  use/rail 
banking  agreement  is  reached,  it  must 
require  the  trails  user  to  assume,  for  the 
term  of  the  agreement,  full 
responsibility  for  management  of,  any 
liability  arising  out  of  the  transfer  of  use 
(if  the  user  is  immune  from  liability,  it 
need  only  indemnify  Vermont  Railway 
against  any  potential  liability),  and  the 
pajmtient  of  any  and  all  taxes  that  may 


be  levied  or  assessed  against  the  right- 
of-way. 

3.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service. 

4.  If  the  user  intends  to  terminate  trail 
use,  it  must  send  the  Commission  a 
copy  of  this  notice  of  exemption  and 
NITU  and  request  that  it  be  vacated  on 

a  specified  date. 

5.  Interim  trail  use  under  the 
agreements  described  above  may  be 
implemented  immediately.  If  another 
agreement  for  interim  trail  use/rail 
banking  Is  reached  by  the  180th  dcy 
after  publication  of  this  notice,  interim 
trail  use  may  be  implemented.  If  no 
agreement  is  reaciied  by  the  180th  day, 
Vermont  Railway  may  fully  discontinue 
service  on  the  line. 

6.  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this  notice 
of  exemption  and  NITU  will  be  effective 
August  8,  1993. 

By  the  Commission,  David  M.  Konschnik, 
Dirf»ctor,  Office  of  Proceedings. 
Sidney  L.  Sfnckland, 
Secretary. 
IFR  Doc  93-16245  Filed  7-*-93;  «  45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  St-^fes  v. 
Boliden  Interlrgde  A.G..  ef  al. 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  .SO. 7,  notice  is 
hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  Boliden 
Intertmde  A.G..  et  ai.  Civ  No.  1-93-CV- 
279,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Tennessee  on  June  25. 1993.  This 
Consent  Decree  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendants 
pursuant  to  sections  111  and  113  of  the 
Clean  Air  Act,  42  U.S.C.  7411  and  7413 
In  its  complaint,  the  United  States 
alleged  that  Boliden  Intertrade  A.G. 
("Boliden")  and  its  U.S.-based 
subsidiary  BIT  Manufacturing,  Inc., 
("BIT")  violated  the  New  Source 
Performance  Standards  ("NSPS") 
promulgated  under  section  111  of  the 
Clean  Air  Act,  42  U.S.C.  7411,  by  failing 
to  maintain  and  operate  the  Boliden 
facility  in  Copperhill.  Tennessee,  in  a 
manner  consistent  with  good  air 
pollution  control  practice  for 
minimizing  emissions.  The  violations 
alleged  in  the  Complaint  pertain  to  the 
start-up  of  a  Sulfuric  Acid  Plant  at  the 
Copperhill  facility. 


Federal  Register  /  Vt 


\:    130      Friday,  July  9.  1993  /  Notices 


if.yi 


The  prrpos!-d  Cont.p::!»  D-',-  r"e 
provides  ihut  Buhder.  aiid  BO  will  pay 
a  total  civil  penalty  of  $25,000  in 
settlement  of  claims  alleged  in  the 
Complaint.  In  addition,  the  Decree 
requires  that  the  defendants  install  a 
wnming  system  designed  to  prevent  a 
rt  ;urrt  nee  of  the  condition  which  gave 
Tw  to  the  alleged  violation. 

The  Department  of  Justice  will  receive 
fijr  a  period  of  30  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Boliden  Intertrade 
AG.,  et  al,  D.O.J.  Ref.  No.  90-5-2-1- 
1611. 

This  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney.  Eastern  District  of 
Tennessee,  1110  market  street,  suite 
301,  Chattanooga.  Tennessee  37402.  at 
the  Office  of  Regional  Counsel. 
Environmental  Protection  Ageflcy,  345 
Counland  Street  NE.,  Atlanta,  Georgia 
30.165;  and  at  the  Consent  Decree 
Lihrarv   1 120  G  Street  N\V.,  4th  Floor. 
Washington,  DC  (20005),  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
maybe  obtained  in  person  or  by  mail 
from  the  Consent  Derreo  Library,  1120 
G  Street  NW..  4th  floor.  Washington.  DC 
(20005),  In  requesting  a  copy,  please 
.'■ffer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $3.00  (25  cents 
per  page  n^production  costs),  payable  to 
the  consent  Decree  Library. 
Ptier  R.  Stetniand,  Jr., 
Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
ilR  D(x:.  93-16196  Filed  7-8-93;  8:45  ami 
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Lodging  of  Consent  Decree  Under  the 
Comprehensive  Environmefta! 
Response  Compersation  artd  Liabiiity 
Act;  United  States  v.  i.  Jones 
Partnership  et  al. 

in  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  May  8,  1993,  a  proposed 
consent  decree  in  United  States  v.  /. 
Jones  Partnership,  et  al.,  Civil  Action 
No.  91  C-3285  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois.  This  action 
was  brought,  pursuant  to  sections  lOB 
and  107  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  42  U.S.C. 
9601  etst-q  CCERQ.A"),  forthe 


recovery  of  costs  expended  by  the 
United  States  in  connection  with  the 
cleanup  of  the  I.  Jones  Recycling  Site 
("Site")  located  in  Ft.  Wayne.  Indiana. 

Under  the  consent  decree,  defendant 
Ivo  Zoso  will  pay  $450,000  to  the 
Hazardous  Substances  Superfund  to 
reimburse  the  United  States  for  response 
costs  incurred  at  the  Site  in  connection 
with  emergency  cleanup  and  removal 
activities  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  /.  Jones 
Partnership  et  al..  DJ  Ref.  #  90-11-2- 
507. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Everett  Dirksen 
Building.  14th  Floor,  Chicago,  Illinois 
60604.  and  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency.  Ill 
West  Jackson  Blvd..  3rd  floor,  Chicago, 
Illinois  60604.  Copies  of  the  proposed 
consent  decrees  may  also  be  examined 
at  the  Consent  Decree  Library.  1120  G 
Street  NW.,  4th  Floor,  Washington  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$20.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 
IFR  Doc.  93-16197  Filed  7-8-93;  8:45  am] 
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Lodging  cf  Consent  Decree  Pursuant 
(o  the  Resource  Conservation  »nd 
Recovery  Act  and  the  Ciean  Wati-r  Act; 
United  States  v   MTD  Produces,  inc.,  et 
al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  MTD  Products.  Inc.  and 
Columbia  Manufacturing  Company. 
Inc..  Civil  Action  No.  91-30044-F,  was 
lodged  on  June  28, 1993,  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts. 

The  proposed  consent  decree  resolves 
the  action  brought  by  the  United  States 
against  defendants  Columbia 
Manufacturing  Company.  Inc. 


("Columbia")  and  MTD  Products.  Inc. 
("MTD").  seeking  civil  penalties  and 
injunctive  relief  for  violations  of  section 
307(d)  of  the  Clean  Water  Act  ("CWA"). 
33  U.S.C.  1317(d).  and  injunctive  relief 
and  civil  penalties  under  sections 
3008(a).  3008(h)  and  7003  of  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6928(a).  (h)  and 
6973.  Under  the  proposed  consent 
decree,  defendants  Columbia  and  MTD 
will  implement  a  clean-up  of  the 
Columbia  manufacturing  facility, 
located  in  Westfield,  Massachusetts. 
The  clean-up  will  be  based  upon  a 
RCRA  Facility  Investigation  ("RFI") 
which  has  been  prepared  by  defendants. 
In  addition,  defendants  will  pay  a  civil 
penahy  of  $100,000. 

The  Department  of  Justice  will 
receive,  for  a  p)eriod  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  MTD 
Products.  Inc..  and  Columbia 
Manufacturing  Company,  Inc.,  DOJ  No. 
90-5-1-1-3592. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Attn:  Karen  Goodwin, 
AUSA  U.S.  Attorney's  Office.  1550 
Main  St..  room  533.  U.S.  Courthouse. 
Springfield.  MA  01103;  the  Region  1 
Office  of  the  Environmental  Protection 
Agency.  Attn:  Michael  Wagner. 
Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency. 
Region  I  J.F.  Kennedy  Federal  Building. 
Boston.  MA  02203-2211;  and  at  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor.  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW..  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $18.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
|ohn  C.  Cruden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  93-16198  Filed  7-8-93;  8:45  am) 
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In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 


36996 


Federal 


Register 


Vol.  58.  No.  130  / 


Uh-  9    1903  /   Nuticf's 


-  ih 


a;  a 


UMI 


-posf*.!    onsent  decree  tn 
LV-v-ySruf-s  V,  Far  ;- Coast 
Prodi...  -rs  /-:,.    C. .  A  Action  No.  93- 
VMMJ.^L-'FM  WIS  lodged  on  June  28. 
1^93.  Wit".  '.-..J  L"i.:ed  States  District 
Court  for  tne  Ea.stern  District  of 
California.  Far-if:-:  Coflst  Producers,  Inc. 
owns  and  op-'.-  i;t;s  a  -.a.-i  ;Manufecturing 
fai::!;^-  inrd'-^.i  u;  L.-d;.  f^diifomia,  at 
w'hi:,n  \c'.Ai..r'  cr^.iA','..  i.orr.pounds 
(VOC-s;  are  emitted.  The  proposed 
con.sont  derrwe  rtrusros  the  defendant  to 
pay  a  nvii  penalty  of  $100,500  and  to 
comply  With  Rule  409  fi  cf  ihrt  ^M^►>r^lly. 
enforceable  Caafornia  State 
Implementation  P'an.  The  Complaint  In 
this  action  alleged  that  Pacific  Coast 
Producers.  Inc  violated  Rule  409.8  by 
using  an  end-sealing  compound  that 
exceeded  the  VCKI  limit  specified  in  the 
Rule. 

TTia  Department  o.'  J'isti(.e  wiii 
receive,  for  a  penod  of  imrty  (30)  days 
from  the  date  of  Lhi,4  publication, 
conunenls  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  .\ttomey 
General  for  the  Environme'.t  an  1 
Natural  Resource  Division,  Department 
of  Justice.  VVa,shington.  DC  20530,  and 
should  refer  to  United  StrjtfS  v.  Pacific 
Coast  Producpn,  DOJ  Ref.  #90-5-2-1- 
1681. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  Distri  t  of 
Cahfcmia,  suite  500,  555  Capito;  M,,;il, 
15th  Floor,  Sacramento.  Californ.a 
95814;  the  Region  LX  OfTice  of  the 
Environmental  Proteftion  Agency,  75 
Hawthorne  Street,  San  Francisco, 
California  94105;  and  at  the  Consent 
Decree  Library,  1 120  G  Street  NW., 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
miy  be  obtained  i.'i  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street  NW  ,  4th  Floor,  Washington, 
DC^  20005   In  requesting  a  copy,  please 
refer  to  the  referenced  ca.se  and  enclose 
a  check  in  the  amount  of  $2.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Co-^st^nt  uHrriH^  Library. 
John  C.  Cruden. 

Chief.  Environmental  Enforcement  Section. 
Environment  and  NaturaJ  Besourves  Division. 
[FR  Doc.  93-16190  Filed  7-8-93;  8r45  SiuJ 
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Antitrust  Division 

[Civil  Actio-  No.  93-0530  (TFH),  D.D.C.I 

Un:ied  States  v   US.a:f  G-oup,  ^-o.; 
P'jbi'C  Ccrrrif^r-.iz  Hnc  Response  on 
Proposed  F-nat  Judgrr.ent 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  16  (bHh). 


the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  v. 
US  Air  Group,  Inc.,  Civil  Action  No.  93- 
0530  (TFH).  United  States  District  Court 
for  the  District  of  Columbia,  together 
with  the  response  of  the  United  States 
to  the  comments. 

Copies  of  the  response  and  the  public 
comments  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division.  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
District  of  Columbia.  United  States 
Courthouse,  Third  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20001. 
Joseph  H.  Widmar, 
Director  of  Operations,  Antitrust  Division. 

Introduction 

Pursuant  to  section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
13  U.S.C.  16(d)  (the  "APPA"  or 
"Tunney  Act"),  the  United  States 
responds  to  public  comments  on  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

This  action  began  on  March  15,  IQqi, 
when  the  United  States  filed  a 
Complaint  alleging  that  a  propcsed 
partial  integration  of  operations  hetwwjn 
USAir  Group,  Inc.  ("USAir")  and  British 
Airways  Pic  f'BA"),  which  included  a 
pinrhase  by  BA  of  some  of  US,\ir's 
stock,  would  violate  section  7  of  the 
Clayton  Act  (15  U.S.C  18).  The 
Complaint  alleges  that  the  effect  of  the 
transaction  may  be  substantially  to 
lessen  competition  in  the  provision  of 
scheduled  airline  passenger  service  and 
nonstop  scheduled  airline  passenger 
service  in  various  U.S.-London  city  pair 
markets.  Both  USAir  and  BA  provide 
such  service. 

The  Complaint  seeks  an  order 
directing  USAir  to  divest  all  authority  it 
holds  to  provide  nonstop  scheduled 
airline  passenger  service  between  the 
United  States  and  London.  That 
authority  consists  of  the  right  to  provide 
service  to  and  from  London's  Gatwick 
airport  from  three  U.S.  gateways, 
Baltimore.  Philadelphia  and  Charlotte. 

Simultaneously  with  the  filing  of  the 
Complaint,  the  United  States  filed  a 
propcsed  Final  Judgment,  a  Competitive 
Impact  Statement  ("QS  ")  and  a 
Stipulation  signed  by  USAir  for  entry  of 
the  proposed  Final  Judgment.  The 
proposed  Final  Judgment  resolves  the 
antitrust  violation  alleged  in  the 
complaint  by  imposing  on  USAir  the 
absolute  obligation  to  divert  the  three 


London  route  authorities  within  s 
prescribed  and  limited  time  firame. 

As  required  by  the  APPA,  on  March 
25. 1993.  USAir  filed  with  this  Court  a 
description  of  written  and  oral 
communications  on  its  behalf  within  the 
reporting  requirements  of  section  15(g) 
of  the  APPA.  A  summary  of  the  terms 
of  the  proposed  Final  Judgment  and  OS, 
and  directions  for  the  submission  of 
written  comments  relating  to  the 
proposal  were  published  in  the 
Washington  Post  for  seven  days  over  a 
period  of  two  wf»eks  beginning  March 
21.  1993.  The  proposed  Final  Judgment 
and  as  were  published  in  the  Federal 
Register  on  » fart  h  30,  1993.  58  FR 
16698  (190 'j. 

The  fjO-day  period  for  public 
comments  commenced  on  March  31. 
1993  and  expired  on  May  29, 1993.'  The 
United  States;  received  four  comments 
on  the  proposed  Final  Judgment.  Two  of 
the  comments  were  from  competing 
airlines,  AmericTr  Airlines,  Inc. 
("American"),  and  Delta  ,^ir  Lines,  Inc. 
("Delta"),  both  of  whom  had  vigorously 
opposed  a  US.Mr-BA  joint  venture 
before  the  Department  of  Transportation 
("DOT"),'  Comments  were  also  filed  bv 
Ci  ntmentai  Airlines,  Lnc, 
("Continental"),  and  a  group  designated 
the  Raleigh-Durham  Parties  In  addifi.on. 
USAir  submiitted  comments  responding 
to  some  of  the  comments  made  by  other 
commenters.  All  of  those  comments  art^ 
being  filed  with  the  Court  along  with 
this  respons" 

I.  Lej^aJ  Standard*  Governing  the  Court's 
Public  Interest  Determination 

The  procedural  requirements  of  the 
Tunney  ,*.ct  are  intended  to  eliminate 
secrecy  from  the  consent  decree  process, 
to  ensure  that  the  Justice  Department 
has  access  to  information  .''rom  the 
widest  spectrum  of  persons  with 
knowledge  of  the  issues  bearing  on  the 
consent  decree,  and  to  create  a  public 
record  of  the  reasoning  behind  the 
government  s  consent  to  the  decree. 
Hearings  on  H.R.  9703,  H.R.  9947,  and 
S.  782,  Consent  Decree  Bills  Before  the 
Subcom.  on  Monopolies  and 
Commercial  Law  of  the  House  Judiciary 
Committee,  93d  Cong.  1st.  Sess.  40 
(1977)  (hereinafter  "Hearings") 
(Statement  of  Senator  Tunney).  Se?  nlso 
United  States  v.  Western  Electric  Co., 


'  The  United  Stat<^  has  (mated  as  timely  ai' 
comments  it  recoived  up  to  the  lioe  of  the  filing 
of  this  response. 

'  DOT  reviewed  the  transaction  to  datenniiw  its 
effect  on  US.^ir's  U.S.  citiienship  fsee49  U.S.C. 
App.  $5  1301  and  1371).  The  partiRS  were  also 
required  to  ubiain  DOT  approval  for  lb«ir  w«l-lee«j 
and  code-sharing  operations  (see  14  CFR  part  207). 
The  review  of  the  transaction's  compliance  with  tha 
federal  antitnisl  laws,  however,  is  the  responsibility 
of  the  [)eparrmflnt  of  )iistic8. 


'Any  sale  o 
authority  mus 
to  49  U.S.C  A 
lodgment  anti 
provides  tltat 
London  route! 
considering  ai 
USAir.  Propo! 
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Ni)  Mi.o2o3,  shp  cp  at  11-15  {D  C-  Cir 
Me  V  2 8 .  1 9<"^ 3 ;    i' n i ted  States  v 
American  T^l  and  Tel.  Co..  552  F. 
Supp.  131.  14«  'LI  D  C,  19821  .I'fd  si," 
/lom.  \faryiar:d  v  /  'njff^i'-/  .5//;'^'^  4Bn 
U.S.  1001  {1QP31 

The  issue  i.'"!  a  Tuniipy  Act  froi.Hea;:'!^ 
is  "A  :.e!h(  r  "'o  relief  provided  by  the 
de'.,;-e?  '''i^qviatelv  protects  the  piibjc 
inter--s[,  A,t!inut-J"  the  TuririHv  Art 
requires  the  Omr.  to  make  aji 
independent   >-'v-minaurin  th-it  n 
decree  is  ir,  t^e  p.ibhc  interest,  the 
Court's  rclf  IS  i'r;.it<-+d  Cnriicrv^s 
intended  to  preser-e  ih?  v'ob.Ltv  nf  tit« 
consent  decree  process  by  av  jitiini? 
lengthy  and  protracted  judicial 
proceedings,  and  therefore,    it  he 
balancing  of  corrpetJi;jj  sci^iai  and 
political  interests  affected  bv  a  prtjfj.isHd 
antitrust  consent  decree  rr,\jsX  be  left,  ui 
the  first  instance,  to  the  di«T«t:on  of  the 
Attorney  Gene.'^:  "  I'nitRd  Statt's  v 
Bechtel'Corp  .  64S  F  2d  BhO.  h66  i'^tn 
Cir.  1981):  United  States  v  Saticn-it 
Broadcasting  Co..  449  F.  Supp.  1 1 27 
(CD.  Ca!    19"ft,   rniierscnr.DK  the 
"deferential  chfirfittpr  of  Lhe  !r.qu:ry,** 
the  Circuit  Court  ;n  I'l.ited  States  v 
Western  Electnc  Co  .  No.  91-3263,  Slip 
op.  at  12  (D.C.  Cir.  May  28.  199:1) 
reiterated  its  earlier  conclusion  that: 

[t)he  court  should  bear  in  mind  the 
fle.xibHity  of  the  public  interest  Inquiry:  the 
court's  fvmction  is  not  to  determine  whether 

the  resui!i.".a  arrav  cf  rights  and  liabilities  "is 
one  that  v».li  h«>,sr  s»  ta-s  :vx:ietv."  but  only  to 
confirm  Uiat  ;:'e  r's  i.:    ig  "  settlement  is 
'within  the  reat.ncs  of  he  .iib.ic  interest.'" 

Western  Eh-an  ■  Co  .  9.)0  F  2J  at  V\<^ 
(emphasis  in  or<::ua,;  'ritmg  ind 
quotinj?  VTT.tf-'i  Siwsrs.  v  B>"  hlel  Corp., 
648  F.2  i  66(;.  f  hr,   9lh  Cu.  l&8i)  in  turn 
quotins;  '  ;...  -l;  >:  ^.'es  v.  CUlettee  Co., 
406  F.  Supp.  713,  716   D  Mass.  1975). 

!I  Puhlic  C^'immfnts 

A.  tjiect  of  the  Proposed  Find 
Judgment  on  DOT  Authority 

Comments  have  suggested  that  the 
Final  Judgment  could  be  read  to  alter  or 
restrict  the  authority  of  the  DOT  to 
approve  he  'r  r    .'  r  of  the  international 
route  authority  tiiai  uSAir  would  be 
required  by  the  Final  Judgment  to 
divest. 3  Comments  of  Delta  at  2.  5-10; 
Comments  of  Continental  at  3,  5; 
Comments  of  American  at  11-13; 
Comments  of  Raleigh-Durham  Parties  at 
2,  8.  According  to  the  commenters.  one 
of  the  arguments  USAir  has  advanced  in 


'  Any  sale  or  transfer  of  intematior.d]  airiine  route 
authority  must  b*  approvvd  t>y  the  DOT  pursuant 
to  49  U.S.C  App.  1371(h).  The  propo8«>d  Final 
Judgmenl  anticipates  such  review,  and  expressly 
provides  Ihst  USAir't  tine  period  for  divesting  its 
Ixindon  routM  shall  l»  tolled  while  TXIT  is 
considering  any  propoaod  «■!>  pr— eti ; «;  tt  s'  oi 
USAlr.  Proposf'd  Final  Judg  .'...m;  Ssrticr  '\  3 


;-"HKu;k;  LXTF'-;  ^•:-;^r..  v,!  for  the 
proposed  !>c;e  o:  .ii  uj"ee  London 
gateway  authorities  is  that  the  proposed 
riiit!;  Judgment  requires  DOT  to  approve 
:  e  sflies.*  Continental.  Delta,  and  the 
R<5. 'igh-Durhs.r;  P  i.ri  i>s  correctly  assert 
'.  i'    uch  an  argument  has  no  basis  in 
iW  or  ;r  the  language  of  the  proposed 
f  :  ! !  ] .:.  .wment,  but  suggest  that  the 
pr:pc5i- J  Final  Judgment  be  clarified  to 
enstire  that  DOT'g  route  transfer 
authority  is  in  no  w-.v  ^  -: strained. 
American  likevvA.i  as'>t^:"s  'Jiat  the 
proposed  Final  Judgment  cannot,  as  a 
matter  of  lawr,  constraing  IX3T'« 
authority,  but  it  nonetheless  suggests 
that  all  references  to  a  sale  of  USAir's 
routes  be  deleted  to  eliminate  any 
implication  that  USAir  has  been  given 
a  right  to  sell  the  routes.  Comments  of 
American  at  14.  In  its  comments,  USAir 
states  that  the  other  commenters  have 
misread  as  legal  contentions  the  policy 
arguments  it  made  before  DOT,  and  it 
acknowledges  that  the  proposed  Final 
Judgment  does  not  limit  DOT's 
authority  with  regard  to  any  proposed 
route  sale. 

Section  IV.B  of  the  proposed  Final 
Judgment  expressly  acknowledges  the 
requirement  that  DOT  approve  any 
transfer  and  anticipates  that  DOT  might 
approve,  disapprove,  or  dismiss  a 
petition  by  USAir  for  approval  of  a 
proposed  sale.  USAir's  ultimate 
obligation  under  the  proposed  Final 
Judgment  is  to  divest  itself  of  the  route 
authority;  failing  a  sale  timely  made. 
USAir  must  return  the  authority  it  holds 
to  DOT  to  do  with  as  it  shall  determine. 
Nothing  in  the  proposed  Final 
Judgenaent  is  intended  to  or  would  at:t 
to  limit  DOT'S  authority. 

In  matters  involving  enforcement  of 
the  antitrust  laws  in  the  airline  industry, 
the  Department  of  Justice 
("Department  ')  generally  confers  with 
E)OT,  and  in  this  case  it  did  so  both 
prior  to  and  following  the  filing  of  the 
Complaint  and  proposed  Final  ^ 

Judgment.  DOT  does  not  understand  the 
proposed  Final  Judgment  to  limit  its 
authority.  USAir  followed  normal 
procedures  in  seeking  DOT  approval  for 
its  proposed  sale  of  its  three  Londoo 
route  authorities.  DOT  recently  issued 
an  order  dismissing  USAir's 
applications  to  sell  its  Philadelphia  and 
Baltimore  routes,  and  it  is  considering, 
along  with  other  proposed  dispositions, 
the  proposed  sale  of  USAir's  Charlotte 
authority.  U.S.  Department  of 
Transportation  Order  93-6-6.  June  4. 


1993.  In  short,  EXDT  is  exennsing  its 
authority  as  it  sees  fit. 

B.  Jurisdictioa  of  the  Court  Over  USAir 
as  a  Partner  in  a  Joint  Venture 

American  erroneously  contends  "no 
cause  of  action  imder  section  7  of  the 
Clayton  Act,  as  pled  by  the  United 
States,  lies  against  USAir."  Comments 
of  American  at  4.  American 
characterizes  USAir  as  the  "acquired" 
entity  in  a  transaction  concerning  which 
it  contends  only  BA  can  be  held  to  have 
violated  the  Act  American's  statements 
are  erroneous;  USAir  is  both  an 
acquired  and  acquiring  entity  in  this 
transaction. 

USAir,  as  a  party  to  a  }oint  venture 
with  BA,  is  acquiring  a  share  of  a  Joint 
enterprise  that  clearly  brings  its  actions 
within  the  board  sweep  of  section  7. 
Section  7  is  not  limited  to  a  proscription 
of  full  mergers  or  stock  purchases. 
Rather,  with  its  broad  reach,  it  extends 
to  firms  that  may  attempt  through  a  joint 
venture  to  effect  the  firms'  partial 
integration.* 

'"The  statute  imposes  no  specific 
method  of  acquisition.  It  is  primarily 
concerned  with  the  end  resuh  of  a 
transfer  ('by  means  of  purchase, 
assignment,  lease,  license,  or  otherwise') 
of  a  sufficient  part  of  a  bundle  of  legal 
rights  and  privileges  from  the 
transferring  person  to  the  acquiring 
person  to  give  the  transfer  economic 
significance  and  the  proscribed  adverse 
'effect.'"  United  States  v.  Columbia 
Pictures  Corp.,  189  F.  Supp.  153, 182 
(S.D.N. Y.  1960)  (emphasis  supplied). 
American  itself  characterizes  this  joint 
venture  as  a  "strategic  alliance  of  the 
two  carriers,  (sic)  intended  to  operate 
ultimately  as  one  carrier."  Comments  of 
American  at  8."  The  joint  operations, 
described  in  Paragraph  16  of  the 
Complaint,  include  "code-sharing" 
operations,  pursuant  to  which  each  of 
the  carriers  involved  grants  the  other  the 
right  to  hold  out  its  flights  under  the 
first  carrier's  name  and  airline 
designator  code.  USAir  also  is  acquiring 
similar  rights  through  the  integration  of 
advertising,  scheduling  and 
reservations,  referred  to  in  Paragraph  16 
of  the  Complaint.  BA  will  contribute  to 
the  USAir  system  international  service 
at  an  important  USAir  hub  that  does  not 
now  offer  USAir  consumers  such 
service.  The  carriers*  agreement  to 
conduct  joint  operations  also  includes  a 
"wet-lease"  agreement  which  obUgates 
USAir  to  operate  service  for  BA  in  the 
Charlotte-London,  Pittsburgh-London 


*  USAir  agreed  when  it  stipulated  to  the  entry  of 
the  Final  Judgment  thai  it  would  be  bound  by  the 
proposed  Judgment's  lenns  through  Ae  review  and 
approval  process,  and  it  ha*  Iteguii  efforts  to  eSect 
the  preecribed  divestitiires. 


•  See,  e.g ,  United  States  ».  Penn-Olin  Chemical 
Co..  378  U.S.  158,  167-72  (1964) 

'Neither  does  American  dispute  that  the  join! 
venture  would  have  an  anticompetitive  effect 
Comments  of  American  at  IS. 
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and  Baltimore-London  markets  in 
exchange  for  which  USAir  will  acquire 
from  BA  the  nght  to  receive  a  share  of 
the  profits  on  those  routes  In  all  'he 
Complaint  alleges  a  more  than  adequate 
basis  for  naming  USAir  as  a  defendant 
based  upon  its  partnership  in  the  joint 
venture. 

C.  The  Necessity  for  and  Timing  of  the 
Relief  Mandated  bv  the  Proposed  Final 
Judgment 

American  suggests  that,  because  the 
USAir-BA  Stock  Purchase  Agr*»emt^nt 
provides  that  L'SAir  sell  or  reliriquiih 
Its  three  London  routes,  it  was 
unnecessary  for  the  United  States  to 
seek  the  divestiture  that  would  be 
mandated  by  entr\  jf  the  proposed 
Final  Judgment  Ccrr.ments  of  American 
at  6  The  L'SAl^•B.^  agreement, 
however,  is  a  pnvate  and  prospective 
arrangement  tnat  could  be  changed  at 
any  time  by  private  agreement  between 
BA  and  L'SAir  The  parties  well  could 
have  found,  for  example,  that  their 
mutual  interest  would  best  be  served  by 
the  delay  of  the  entn,'  of  a  new 
competitor  to  their  jointly  provided 
services.  Where  the  divestiture  that 
would  cure  a  competitive  problem  is 
prospective  and  not  otherwise 
enforceable  by  the  Courts,  it  has  been 
the  longstanding  policy  of  the 
Department  to  insist  on  the  entry  of  a 
court  order  to  effect  such  divestiture. 

The  consent  decree  stnrtly  limits 
USAir 's  discretion  as  to  the  sale  of  the 
route,  providing  the  Department 
absolute  discretion  to  disapprove  the 
purchaser  and  terms,  and  requiring  that 
the  routes  be  relinquished  if  the 
prescribed  deadline  is  not  met  It  was 
clearly  not  in  USAir's  interest  to 
irrevocably  commit  to  divestiture  or  to 
give  up  so  much  control  over  the 
divestiture  process.  In  fact,  USAir 
sought  to  avoid  this  antitrust 
enforcement  action  and  the  consequent 
divestiture  relief.  USAir's  agreement  to 
stipulate  to  the  proposed  Final 
Judgment  was  made  contingent  upon 
the  United  States  concluding  that, 
without  the  required  divestiture,  the 
proposed  transaction  with  BA  would 
violate  the  antitrust  laws. 

Having  urged,  on  one  hand,  that  the 
decree  is  unnecessary,  Amencan  ur^es, 
on  the  other  hand,  that  the  already  short 
time  period  for  effecting  the  required 
divestiture  should  be  further  shortened. 
Comments  of  Amencan  at  15-16  The 
proposed  Final  Judgment  requires 
USAir  to  divest  or  return  to  DOT  each 
of  its  three  London  routes  within  45 
days  after  it  begins  to  operate  code- 


sharing  service  with  BA  over  that 
route  ' 

As  discussed  at  page  7  of  the  QS.  the 
competitive  harm  threatened  by  the 
USAir-BA  agreements  results  from  the 
elimination  of  eacii  earner's  incentive  to 
compete  independently  with  the  other 
The  loss  of  incentive  on  any  given  route 
results  from  the  combination  of  BA's 
stock  ownership  and  the  carriers'  joint 
operations.  Accordingly,  the  proposed 
Final  Judgment  would  not  require 
USAir  to  divest  a  route  aut>ionty  until 
after  it  initiated  joint  operations  with 
BA  on  that  route. 

Until  joint  operations  begin  over  a 
given  gateway,  the  earners  will  continue 
to  have  some  incentive  to  compete 
independently  over  that  gateway  Thus, 
requiring  USAir  to  stop  offering 
independent  service  before  it  begins 
participating  in  the  joint  se>rMce  could 
needlessly  reduce  existing  competition 
Moreover,  as  noted  at  page  9  of  the  CIS, 
the  initiation  of  joint  USAir-BA  service 
will  produce  procompetitive 
efficiencies."  By  tying  the  obligation  to 
divest  to  the  initiation  of  the 
procompetitive  operations,  the  proposed 
Final  Judgment  preserves  the 
independent  competition  of  USAir  until 
the  new.  procompetitive  joint  service 
begins  to  be  offered.' 

D.  American's  Allegation  of  Misconduct 
by  the  United  States 

American  makes  the  reckless  and 
irresponsible  allegation  that  the 
settlement  in  this  case  was  the  result  of 
an  improper  backroom  deal  between  the 
United  States  and  USAir  Amencan 
asserts  tiiat  this  settlement  in  no  way 
adversely  affects  any  interest  of  USAir, 
and  that  it  in  fact  bt>'nefits  USAir  This 
benefit,  American  spe<:ulates,  is 
consideration  forUSAirs  agreement  to 
settle  in  United  States  v.  Airline  Tariff 
Publishing  Co.,  Civil  Action  No  92- 
2854  (GHRJ  (D.D  C).  Amencan's 
contention  is  entirely  groundless,  as 
American  knows.'" 


UMI 


'American  suggests  thai  the  pnpr^sH  Final 
hidguiant's  definition  of  "code-sKan.ig  t«rvice" 
should  be  ciariflod  lo  inrlud*  wet  leasing 
operations.  Comments  of  Am'5rK:an  al  15.  n  1  There 
is  no  need  for  cianfiranm.  as  such  cperstions  are 
clearly  included  with;n  (he  derir.iiion  as  writlfn 

•American  commenu  elsewhere  th^l  the  only 
effecUve  relief  !<  r  iho  vioiaiion  alleged  is 
divestitui*  by  BA  of  its  I'SAir  ilocit,  twcsa.ie  i.^,e 
slock  acquisition  waj  orw  of  ihe  causes  of  the 
>ectiOD  7  violation  »li«^e.-)   Commentj  of  .American 
at  8.  The  anaiysn  at  pages  H-^  of  the  Q.S 
demonstiales.  however,  thai  the  propose<)  rshef  is 
•  superior  outcome  t)e<~.au4e  il  preserves  the  pro- 
competitive  eflec  ts  of  tlie  lTan.viction  whtle 
eliminating  the  -iniiccmpetitive  effects. 

•The  vigorous  oppoaition  of  .American  arid  other 
competitors  to  the  joint  venture  tesiifies  to  the 
TWItun'a likely  procompe'iiive  effects. 

••Ind««d.  Amencan  s  acoijations  so  lack  any 
reasonable  basis  thai  sanctions  under  Rule  11  of  the 


First,  the  premise  upon  which 
American's  theory  is  based — that  USAir 
somehow  benefit  from  this  settlement 
apart  from  resolution  of  this  case — is 
wholly  false.  American  asserts,  based 
upon  the  above-discussed  criticisms  of 
the  decree,  that  the  United  States  knew 
or  should  have  known  that  this  Court 
has  no  jurisdiction  under  section  7  over 
USAir  and  that  the  proposed  Final 
Judgment  was  intended  by  the  United 
States  and  USAir  to  advantage  US.Mr  by 
limiting  DOT'S  jurisdiction  In  fad.  as 
discussed  above,  this  Court  does  have 
jurisdiction  over  USAir,  and  DOT'S 
authority  is  in  no  way  limited  by  the 
proposed  Final  Judgment.  USAir  would 
not  have  stipulated  to  its  entry  by  the 
Court  were  the  United  States  not  to  have 
found  an  antitrust  violation  here. 

American,  along  with  USAir  and  most 
other  major  US.  airlines,  are  defendants 
in  US  v.  ATP,  a  case  in  which  it  is 
alleged  that  the  airlines  engaged  in 
extensive  price-fixing  activities.  Two  of 
the  airline  defendants,  USAir  and 
United,  agreed  to  the  terms  of  a 
proposed  Final  Judgment  shortly  before 
the  complaint  was  filed  in  that  case  on 
December  21,  1992.  The  circumstances 
surrounding  the  ATP  settement,  which 
are  well  known  to  Amencan,  provide  no 
basis  for  any  suspicion  that  USAir's 
decision  to  settle  was  anything  less  than 
prudent,  and  based  on  the  merits  of  that 
case.  American  actively  participated 
throughout  the  joint  settlement 
negotiation  process  that  produced  what 
American  now  implies  was  an 
extraordinary  settlement.  That 
settlement,  however,  was  sufficiently 
reasonable  in  the  eyes  of  American  for 
it  to  have  expressed  to  the  United  States 
that  it  was  seriously  considering 
acceptance  of  its  terms.  In  any  case, 
whatever  American's  reasons  were  for 
rejecting  the  ATP  settlement,  another 
defendant  besides  USAir,  United, 
accepted  it,  American  alleges  no 
backroom  deal  involving  United. 
Moreover,  United,  like  American, 
aggressively  opposed  the  USAir-BA 
transaction  before  DOT.  The  actions  of 
the  airlines,  including  American, 
demonstrate  that  the  A  IP  settlement 
was  a  reasonable  one  based  entirely  on 
the  merits  of  that  case  alone." 

III.  Conclusion 

The  Department  has  carefully 
considered  each  of  the  comments  it 
received.  Nothing  in  the  comments  has 


Federal  Rules  of  Civil  Procedure  would  be 
appropriate  were  the  niJe  applicable  to  commenu 
RIed  under  the  Tunney  Act. 

' '  Curiously,  although  American  Is  actively 
opposing  the  settlement  in  US.  v.  ATP,  it  has  not 
raised  this  allegation  in  the  pending  Tunney  Act 
proceeding  involving  that  settlement. 
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altered  the  Unite-a  S:-!es'8  conclusion 
that  the  proposed  Final  Judgment  is  in 
the  public  interest. 

In  consenting  to  the  decree,  the 
goverr.rr.Fnt  has  upheld  its  duty  to  the 
public.  Tie  u^cree  provides  relief 
entirely  adequate  to  redress  the  haraj 
caused  bv  defendants'  conduct,  and  still 
preserv-e  'h?  p.-ocompetitive  benefits  of 
the  underlying  transaction.  Entry  of  the 
decree  is  in  the  public  interest. 

Respectfully  submitted, 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
John  W.  Gark 

Deputy  Aiiistant  Attorney  General. 
Constance  K.  Robinson, 
Deputy  Dinxtor  of  Operations. 
Mark  C.  Sther.hfer 
Roger  VV.  Fonps, 

Robert  D.  Young  [>    Br  i  248260, 
/Attorneys.  Transportation,  Energy:  and 
Agriculture  Section,  Antitrust  Division,  U.S. 
Department  of  Justice,  SSS  Fourth  Street.  NW., 
(202)307-6318. 

Dated:  lune  23, 1993 

t-frtiSlrate  i>f  S^r^'ice 

!  ::3"H!y  c^r.ih  that  I  have  caused  a 
copy  of  the  fore*;    re  '  nited  States 
Response  to  Pub  n  C  ^i men's  to  be 
served  upon  Charip;  F  Rule,  Covington 
4  Burling,  120:  P=r:::"s\;vnn:a  .Avenue. 
NW.,  Washingtrn  TX:  :0f^44  by  first 
class  mail,  postage  p'>-p  :.;:1 

Dated-  )une  23,  :'^9j 
Robert  D.  Yoang,  DC  Bdi  »  248260. 
Transportation,  Energy,  and  Agriculture 
Section.  Antitrust  Division.  U.S.  Department 
of  Justice.  555  Fourth  Street,  NW., 
I'.  !>/».'))??  )n.  DC  20001.  (202)  307-6318. 

~    i  .■*  VinrTinr.  Potts  *  Trowbridge,  a 

PirintTihip  Including  Professional 

Corporations.  2300 N  Street.  N.W  . 

Washington,  D.Q  20037.  (202)  bli-bObO, 

Facsimile  (202)  663-6007 
George  F  Trowbridge.  igie-'^aQ  1501  Farm 

Credit  Drive,  MtUor..  \'::i,.v.i&  22102. 

(703)  790-7900,  Facsimile  (703)  821- 

2397 
May  28,  1993 

By  Messenger 

.Mark  C.  Schechter, 

Chief  Transportation,  Energy  and 

Agriculture  Section,  Antitrust  Division, 
ludiciary  Center  Building.  555 — *t/i  St., 
Sl^'..  room  9104,  Washington.  DC  20001. 
Re:  Comments  on  Proposed  Final  Judgment, 
Stipulation  an4  Competitive  Impact 
Statement  In  i'  S.  v.  USAir  Group,  Civil 
Action  No.  93-0530 

Dear  Mr  Schechter:  Pursudr.t  to  the 
Antitrust  Procwlures  and  Penalty  Act  and  the 
Notice  (J  Prrj posed  Final  Judgment  published 

::  Marr.h  30. 1993  in  the  Federal  Register 
(58  PR  16693).  Delta  Air  Lines.  Inc.  hereby 
submits  co.Tirneuts  regarding  the  proposed 
Final  Judgrr.pnt,  Stipulation  and  Competitive 
Impact  Statement  filed  with  the  United  States 


District  Court  for  the  District  of  Columbia  by 
the  United  States  Department  of  Justice  in 
United  Stotes  v.  USAir  Group.  Inc.  Qvil 
Action  No.  93-0530. 

Respectfully  submitted, 
Robert  E.  Cchn, 
Counsel  for  Delta  Airlines.  Inc. 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
of  America,  Plaintiff,  v.  USAIR,  Group, 
Inc..  Defendant.  Civil  Action  No.  93 
0530. 

Comments  of  Delta  Air  i  1ru^   'oc. 

Communications  with  respect  to  this 
document  should  be  addressed  to: 

Don  M.  Adams,  Assistant  Vice  President, 

Associate  General  Counsel,  Law 

Department,  DELTA  AIR  LINES,  INC.  1030 

Delta  Boulevard.  Atlanta,  Georgia  30320, 

(404)  715-2444,  and 
D.  Scott  Yohe,  Vice  President-Government 

Affairs,  DELTA  AIR  LINES,  INC.  1629  K 

Street,  NW.,  suite  5C1  Washington.  DC 

20006  (202)  296-6464 
Robert  E.  Cohn,  SHAW  PITTMAN  POTTS  ft 

TROWBRIDGE,  2300  N  Street.  NW.. 

Washington.  DC  20037.  (202)  663-8060, 

Attorneys  for  Delta  Air  Lines,  Inc. 

May  28. 1993. 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
of  America.  Plaintiff,  v.  USAIR,  Group, 
Inc.,  Defendant.  Civil  Action  No.  93 
0530. 


Comments 


:■»  on 


r  i  ines,  Inc. 


Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act  an-i  'b'.'  Notice 
published  in  the  Fe  Jerri  i  Register  on 
March  30. 1993  (58  FR  16698)  Delta  Air 
Lines,  Inc.  ("Delta")  hereby  files  these 
Comments  on  the  proposed  Final 
Judgment,  Stipulation  and  Competitive 
Impact  Statement  ("Consent  Decree") 
submitted  in  connection  with  the  above- 
referenced  civil  antitrust  lawsuit 
challenging  the  proposed  transaction 
between  USAir  Group,  Inc.  and  British 
Airways,  PLC. 

The  Justice  Department  brought  this 
civil  antitnisl  lawsuit  because  it 
determined  that  the  substantial  equity 
investment  by  British  Airways  in  USAir 
and  the  proposed  integration  of  the  two 
airlines'  services  w  ould  substantially 
lessen  competition  in  various  relevant 
markets,  including  markets  between 
cities  and  metropolitan  areas  in  the 
Northeastern  and  Mid- Atlantic  regions 
of  the  United  States  and  London,  and 
nonstop  scheduled  airline  passenger 
service  between  Philadelphia  and 
London  and  between  Baltimore/ 
Washington  and  London.  The  proposed 
Consent  Decree  would  resolve  the 
lawsuit  by  requiring  USAir  to  divest  or 
relinquish  all  of  its  U.S.-London 
authority,  including  its  authority  to 


provide  scheduled  alHine  passenger 
service  to  London  from  Philadelphia. 
Baltimore/Washington  and  Charlotte. 

For  the  reasons  discussed  below. 
Delta  opposes  the  proposed  Final 
Judgment  to  the  extent  that  it  purports, 
implies  or  infers  or  can  be  used  in  such 
a  way  to  purport,  imply  or  infer  that  the 
Final  Judgment  in  any  way  supersedes, 
diminishes,  reduces  or  alters  any  of  the 
powers,  rights  or  responsibilities  vested 
in  the  Department  of  Transportation 
("DOT")  to  take  appropriate  action  with 
respect  to  USAir's  U.S.-London  routes 
luider  the  public  interest  standards  and 
requirements  of  the  Federal  Aviation 
Act  of  1958,  as  amended.  Specifically, 
Delta  requests  that  the  Final  Judgment 
be  amended  as  set  forth  below  to 
preclude  any  such  interpretations,  bi 
support  of  its  position,  Delta  states  the 
following: 

Delta  ordinarily  would  be  reluctant  to 
participate  in  a  proceeding  of  this 
nature  involving  an  antitrust  lawsuit 
brought  by  the  U.S.  Department  of 
Justice  in  a  matter  in  whidi  Delta  is  not 
a  party.  However,  Delta  has  a  substantial 
interest  in  replacing  USAir's  U.S.- 
London authority  which  is  the  subject  of 
this  lawsuit.  In  this  connection.  Delta 
has  filed  an  application  with  the 
Department  of  Transportation  seeking 
the  issuance  of  a  certificate  of  public 
convenience  and  necessity  which  would 
authorize  Delta  to  provide  scheduled 
combination  (passenger,  cargo  and  mail) 
foreign  air  transportation  between  Sah 
Lake  City  and  London  and  further 
requested  the  designation  of  Salt  Lake 
City  as  a  U.S.-gateway  to  London  in  lieu 
of  either  Baltimore  or  Charlotte.  In 
addition  to  Delta's  apphcation,  other 
applications  have  been  filed  to  replace 
USAir's  U.S.-London  services,  including 
so-called  "route  transfer"  appUcations 
filed  by  US  Air-United,  USAir- 
Northwest,  and  USAir-Nashville  in 
which  the  applicants  request  DOT 
approval  of  agreements  which  purport 
to  sell  USAir's  authorities  and  have 
them  transferred  to  other  cities. 

In  connection  with  the  so-called 
"route  transfer"  applications,  USAir  and 
certain  of  the  other  joint  applicants 
before  the  DOT  have  mischaracterized 
and  misrepresented  the  proposed  Final 
Judgment  in  their  pleadings  with  the 
DOT.  Thus,  USAir  and  Nashville  and 
USAir  and  Northwest  have  filed  joint 
DOT  pleadings  asserting  that  DOT  is 
required  to  approve  the  USAir  route 
transfer  applications  because:  (1)  The 
route  transfer  applications  are 
"governed  by  a  consent  decree  between 
USAir  and  the  United  States"  (Joint 
Reply  of  Northwest  Airlines  and  USAir 
in  DOT  Docket  48761  filed  May  5. 1993. 
a  copy  of  which  is  attached  hereto. 
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emphasis  added):  (2)  the  antitrust 
consent  decree    protects  USAir's  right 
to  divest  its  assets  for  the  highest  value 
it  can  obtain"  (Id):  (3)  that  '•for  the 
Department  now  to  depnve  USAirof 
this  right  would  be  utterly  inconsistent 
with  the  provisions  of  the  agreement 
reached  between  the  United  States  and 
USA:r  and  with  fundamental 
com.petition  poivy'  {!d  ),and  (4)  that 
USAu  has  an  ur.qual.fied  right  to  sell 
each  of  its  routes  and  that  denial  or 
disapproval  of  the  route  L-ansfer 
applications  (or  consolidation  of  the 
proposed  rou'e  t:an>fers  in  a  larger 
comparative  pro<::e-_'dmg  in  which  the 
Department  would  select  carriers  and 
gateways  for  USAir's  London  routes) 
would  "strip  USAir  of  the  right  to  sell 
these  assets  '  7c/). 

These  assertions  go  far  beyond  the 
scope  or  intent  of  the  Consent  Decree. 
While  the  Department  of  Justice  has  the 
authority  to  file  lawsiiits  and  seek 
remedial  measure?  to  redress  anti- 
competitive transactions,  the  DOT  has 
the  authority  under  the  Federal  Aviation 
Act  with  respect  to  the  pubUc  interest 
in  approving  or  disapproving  route 
transfer  applications  or  deciding  how, 
when  and  under  what  procedures  for 
foreign  air  transportation  rights  should 
be  apportioned  ar.ong  US  carriers. 
Thus,  the  Conser.t  Decree  cannot 
supersede,  alter  or  impair  DOT's 
authority  to  take  action  it  deems 


apprcpnate  ar.c 


istent  with  the 


UMI 


public  interest  and  the  public 
convenience  and  necessity.  USAir's 
DOT  filing  clearly  imply  the  DOTs 
authonty  has  been  (or  more  correctly, 
will  be)  curtailed  if  the  Final  Judgment 
is  issued  without  amendment. 

First,  at  the  time  these  statements 
were  made  and  contrary  to  the 
assertions  contained  in  the  DOT 
pleadings,  there  was,  in  fact,  no  final 
Consent  Decree  that  governed  the 
divestiture  of  US.^;rs  London  routes. 
Second,  US.^ir  s  DOT  pleading  clearly 
conveyed  the  implication  that  the 
lustice  Depart,ment  intended  the 
Consent  Decree  to  strip  the  Department 
of  Transpor.ation  of  jurisdiction  under 
the  Federal  Aviation  Act  to  take 
appropriate  action  with  respect  to 
USAir's  London  routes, 

Cert.ajn  ambiguous  language  in  the 
Competitive  Impact  Statement  and  the 
Final  Judgment  may  have  inadvertently 
provided  a  basis  for  allowing  USAir  to 
mischaractenze  the  intent  of  the 
Consent  Decree  Thus,  USAir  has  argued 
that  part  IV  of  the  Consent  Decree 
granted  USAir  a  protected  4'5-dav  right 
to  sell  its  routes  and  asserted  to  the  DOT 
that  "if  the  Department  [DOT]  were  to 
disapprove  a  proposed  transfer,  USAir 
would  have  thie  balance  of  the  4,5-dav 


period  to  negotiate  an  alternative  sale  ' 
Page  9  of  the  Competitive  Impact 
Statement  adds  to  the  potential  for 
confusion  in  its  description  of  Section  V 
of  the  Final  Judgment  by  stating  that  if 
USAir  does  not  complete  a  sale  as 
required  under  section  IV.  it  must 
surrender  its  route  authority  to  the  DOT 
"which  will  then  aware  another  United 
Stated  airline  the  route  authority  that 
enabled  USAir  to  service  Baltimore- 
London,  Philadelphia-London  and/or 
Charlotte-London."  Competitive  Impact 
Statement  at  9. 

While  the  Consent  Decree  can 
mandate  a  particular  course  of  action 
which  USAir  must  take  if  it  wishes  to 
implement  the  British  Airways 
transaction,  the  Consent  Decree  cannot 
limit  the  U.S.  DOTs  authority  to  take  or 
not  take  specific  action.  The  Consent 
Decree  simply  allows  USAir  a  period  of 
time  in  which  to  sell  its  routes  and.  in 
the  event  that  it  does  not  sell  its  routes 
within  the  period  of  time  prescribed. 
USAir  must  relinquish  its  authority  to 
DOT.  The  DOT  should  not  and  cannot 
be  bound  by  the  time  limits  agreed  to 
between  USAir  and  the  Justice 
Department.  Under  USAir's  erroneous 
interpretation  of  the  Consent  Decree's 
"tolling"  provision,  USAir  could  tie  up 
the  allocation  of  valuable  U.S.-London 
routes  while  it  continually  searches  for 
purchasers  that  would  pass  muster 
under  DOT's  standards.  DOT  clearly  has 
the  statutory  authority  to  short-circuit 
any  such  delay  in  order  to  maximize 
public  interest  benefits  pursuant  to  its 
obligations  under  the  Federal  Aviation 
Act. 

In  order  to  avoid  any  potential 
mischaracterization  of  the  Consent 
Decree,  Delta  recommends  that  there  be 
added  a  new  Sub-paragraph  D  to  .^rtu  !e 
m  to  read  as  follows: 

"D.  Nothing  herein  shall  suggest  and 
nothing  herein  shall  be  construed  to  provide 
that  any  portion  of  this  Final  Judgment 
supersedes,  diminishes,  reduces  or  alters  any 
of  the  powers,  rights  or  responsibilities 
vested  in  the  Department  of  Transportation  to 
take  any  action  it  deems  appropriate  under 
the  Federal  Aviation  Act  with  respect  to 
USAir's  U.S.-London  routes,  including  but 
not  limited  to  approval  or  disapproval  of 
route  transfer  applications,  denial  or 
dismissal  of  route  transfer  applications, 
institution  of  carrier/gateway  selection 
proceedings,  or  reassignment  of  USAir's  U.S.- 
London routes  to  other  carriers." 

Thus,  Delta  opposes  the  Consent 
Decree  to  the  extent  tiiat  it  could  be  read 
to  give  USAir  an  unqualified  right  to 
sell  its  London  routes  w  ithout  exercise 
of  jurisdiction  by  the  Department  of 
Transportation,  and  only  the 
Department  of  Transportation,  to  issue 
certificates  of  public  convenience  and 


necessity  and  to  approve  or  disapprove 
applications  for  transfers  of  certificates 
under  the  pubhc  interest  standards  set 
forth  in  the  Federal  Aviation  Act.  The 
proposed  Final  Judgment  cannot 
diminish  the  Department  of 
Transportation's  authority  and 
obligation  to  determine  public  interest 
i.ssues  with  respect  to  the  allocation  of 
U  S, -London  authority  and  the  Consent 
Decjee  cannot  siiperst^de  those  s'atutcr\' 
obligations. 

In  particular,  the  Consent  Decree 
cannot  make  valid  8  proposed  route 
transfer  that  is  not  proper  under  section 
401[h)  of  Lhe  Federal  Aviation  Act.  With 
respect  to  the  pending  route  transfer 
applications  filed  by  US.^ir.  those 
applications  are  not  proper  undpr 
section  401(h)  because  in  each  instance 
the  applications  seek  the  transfer  of 
certificate  authority  different  than  the 
certificate  authority  held  by  USAir 
USAir  cannot  transfer  authority  it  does 
not  hold.  Thus,  USAir  seeks  to  transfer 
its  Philadelphia-London  route  to  United 
so  that  United  can  operate  Chicago  (not 
Philadelphiaj-London  service;  US.^ir 
seeks  to  transfer  its  Baltimore  and 
Charlotte  authority  to  Northwest  and 
Na.shville,  respectively,  so  t.hat 
Northwest  and  American  can  operate 
London  service  to  Detroit  (not 
Baltimore)  and  Nashville  (not 
Charlotte)  Established  DOT  precedent 
provides  that  such  requests  do  not 
properly  fall  under  section  4011h)  of  the 
Federal  Aviation  Act.  but  rather  under 
section  401(h)  of  the  Act,  which 
requires  comparative  and 
contemporaneous  consideration  with 
other  mutually  exclusive  applications 
for  certificate  authority.  In  addition,  the 
"route  transfer"  applications  involving 
USAir-United  and  USAir-Northwest  are 
defective  because  the  current  U.S.-U  K. 
bilateral  does  not  authorize  the  recipient 
to  operate  the  proposed  service. 

USAir  and  its  contract  partners  have 
also  asserted  to  DCDT  that  failure  to 
approve  the  route  sales  would  "punish" 
USAir  by  requiring  it  to  divest  its 
property  "for  nothing",  a  result  that  is 
claimed  to  be  inconsistent  with  US. 
competition  policy.  If  Lhe  DOT  decides 
to  deny  the  route  transfer  applications 
fas  it  must  under  a  proper  reading  of 
law  and  precedent),  USAir  will  not  be 
punished  financially.  The  Investment 
Agreement  between  USAir  and  British 
Airways  contains  an  elaborate 
mechanism  to  protect  USAir  from  losses 
as  a  result  of  divestiture.  USAir  will 
share  indefinitely  in  the  cumulative 
profits  received  by  British  Airways  with 
respect  to  the  London  routes  or,  if  the 
profit  sharing  cannot  be  performed, 
British  Airways  will  "reimburse"  USAir 
up  to  S50  million  dollars.  USAir's  Proxy 
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Stfitement  issued  April  26,  1993  to 

shareholders  stated  that  "the  Company's 

U  K  routes  were  earned  r^n  :*<=.  riooks  at 

nf'j,iroximafely  $48  7  m^liicn  at 

riecember  31,  l')92  and  the  Company 

e\pt*cts  to  rM:over  such  amount  in  full        Atiachrn*n!  1 


Resp(-::'f-Jiv  SL-bmitted, 
Rot'wT'  K  Gjhn, 

Shiw  P:".man.  Potts  &  Trowbridge.  2300 N 
St-'t->   ■•  ,V    Washington,  DC20037.  (202) 
6f.    -^  n     Counsel  for  Delta  Airlines,  Inc. 


from  the  sale  uf  such  routes  or  pursuant 
to  the  described  provision  of  the 
Investment  Agreement."  (Proxy 
Statement  at  48—49,  copy  attached. 
umphasis  added.)  In  any  event,  the 
extent  to  which  any  alleged  financial 
hardship  may  or  may  not  be  a  relevant 
puDlic  interest  factor  is  solely  within  the 
)i  ]-isdictjon  of  the  Department  of 
Transportation  to  evaluate  consistent 
w:th  the  public  interest  standards  of  the 
Federal  Aviation  Act. 

Finally,  the  Consent  Etecroe  rannot  be 
ailowed  to  he  used  as  a  vehicle  to 
trample  the  due  process  rights  of  other 
earners  and  cities  to  feir,  comparative 
and  contemporaneous  consideration  of 
their  DOT  applications  to  replace 
USAir's  London  routes.  Because  the 
pending  USAir  "route  transfer" 
applications  all  require  certificate 
amendments  by  the  DOT  under  Section 
401  (d)  of  the  Federal  Aviation  Act,  Delta 
is  entitled,  under  well-established  due 
process  pnnciples  (embraced  under  the 
so-cjill  AshbocJcer  doctrine),'  to 
contemporaneous  consideration  and 
rif^ision  by  DOT  of  its  application  for 
Salt  Lake  City-London  authority  with 
other  similarly  situated  applications, 
including  those  USAir  "route  transfer" 
applications  that  are  consistent  with  the 
current  U.S. -U.K.  bilateral  agreement. 
The  As/ibacicer  doctrine  has  its  roots 
within  the  due  process  clause  of  the 
United  States  Constitution,  It  is  a  legal 
requirement  that  ensures  the  right  of  a 
prospective  license  (Delta)  to  a 
comparative  hearing  with  anotiier 
applicant  under  circumstances  where 
the  grant  of  one  license  would  be 
mutually  exclusive  to  the  grant  cf  tne 
other  The  Department  of  Justice  and  the 
Court  mu.st  prevent  the  Consent  Decree 
from  adversely  affecting  Delta's  basic 
legal  entitlements. 

Wherefore,  Delta  Air  Lines,  Inc. 
hereby  requests  that  the  Consent  Decree 
he  revised  to  reflect  the  concerns 
discussed  in  detail  above 


Befo.-e  ire  Department  of 
Transportation,  Office  of  the  Secretary, 
Washington,  DC. 

Joint  Application  of  Northwest 
Airlines,  Inc.  and  USAir,  Inc.,  for  a 
certificate  transfer  pursuant  to  Section 
401(h)  of  the  Federal  Aviation  Act  of 
1958.  as  amended  (Baltimore- London), 
Docket  48761, 

ioint  Reply  of  .\unhv*e?,:  Ati  iines.  Inc. 
and  I  S.Air.  Inc.  to  Answ-f-*.  of 
.\mencan,  OinUnentai,  DaUa  and 

Raleigh-Dujliair, 

Communications  with  respect  to  this 

document  should  be  sent  to: 

James  T.  Lloyd,  Executive  Vice 
President  and  General  Counsel,  Frank 
J.  Cotter,  Assistant  General  Counsel, 
USAir,  Inc.,  Crystal  Park  Four.  2345 
Crystal  Drive,  Arlington,  Virginia 
(703)  418-5220. 

Richar-i  D  Mathias.  Frank  J.  Costello, 
Zuckert.  S^outt  &  Rasenberger,  888 
17th  Street,  NW..  Washington,  DC 
20006  (202)  298-8660,  Counsel  for 
USAir,  Inc. 

Richard  B,  Hirst,  Senior  Vice  President 
and  General  Counsel,  Northwest 
A;r.ir  t  ^  Ir.c,  5101  Northwest  Drive. 
St,  Paul.  MN  55111. 

Elliott  M  Seiden,  Vice  President  Law 
and  Government  Affairs,  Peter  B. 
Kenney,  Jr.,  Associate  General 
Counsel,  Northwest  AirUnes,  Inc.,  901 
1 5lh  Street.  NW..  Washington.  DC 
20005 (202) 842-3193. 

Mays.  1993. 

Before  tiic  Dej.'artment  of 
Transportation,  Office  of  the  Secretary, 
Washington,  IX. 

Joint  Application  of  Northwest 
Airlines.  Inc.  and  USAir,  Inc.  for  a 
certificate  transfer  pursuant  to  Section 
401(h)  of  the  Federal  Aviation  Act  of 
1958.  as  amended  (Baltimore-London), 
Docket  48761 

jiiint  Reply  cf  Northwest  Airlines,  Inc. 
and  US.\ii .  Inc.  to  Answers  of 
American.  Continental,  Delta  and 

Raleigh'Durhani 

Northwest  Airlines,  Inc. 
("Northwest")  and  USAir,  Inc. 
("USAir").  pursuant  to  the  Department's 
Notice,  served  April  23, 1993,  hereby 
submit  this  joint  reply  to  the  answers  of 
Amen  ..:   A  rlines,  Inc.  ("American"), 
Continental  Airlines,  Inc. 


("Continental"),  Delta  Air  Lines,  Inc. 
("Delta")  and  Raleigh/Durham.' 

Each  of  these  carriers  has  peppered 
the  Department  with  applications  for 
new  U.K.  route  authority.  What 
distinguishes  these  appUcations  from 
Northwest's  is  the  fact  that  none  of  these 
apphcants  valued  new  U.K.  route 
authority  enough  to  offer  USAir  a  dime 
to  buy  its  rights.  Northwest,  on  the  other 
hand,  has  agreed  to  pay  USAir  $5 
million  for  the  right  to  obtain  its 
Baltimore-London  authority  and  transfer 
it  to  Detroit.  This  fact  alone 
demonstrates  that  Northwest's  urgent 
desire  to  offer  London  service  from  its 
largest  hub  constitutes  the  highest  and 
most  productive  use  of  USAir's 
Baltimore-Loudon  authority.  The  timely 
transfer  of  that  authority  to  Northwest 
should  not  be  derailed  by  the  fact  that 
other  carriers  have  now  comp>osed  wish 
lists  for  new  authority  that  they  claim  to 
want  but  were  unwilling  to  buy. 

The  opponents  of  the  proposed 
transfer  urge  the  Department  to  second- 
guess  the  market  by  conducting  a  carrier 
selection  proceeding  to  reassign  USAir's 
U.S.-London  routes.  That  approach 
would  both  violate  the  consent  decree 
the  United  States  entered  with  USAir 
and  violate  longstanding  Department 
precedent  and  policy  to  rely  principally 
on  market  forces  to  govern  the  transfer 
of  route  rights.  Fidelity  to  the  consent 
decree  and  its  own  precedents  requires 
that  the  Department  promptly  approve 
the  proposed  route  transfer. 

I. 

The  Antitrust  Consent  Decree  Requires 
that  USAir  be  Given  an  Opportunity  to 
Divest  Its  U.K.  Routes 

The  opponents  of  the  Northwest- 
USAir  transfer  have  ignored  the  fact  that 
the  divestiture  of  USAir's  three  London 
routes  is  governed  by  a  consent  decree 
between  USAir  and  the  United  States. 
United  States  v.  USAir  Group,  Inc.,  Civil 
Action  No.  93-0530  (D.D.C.  March  15. 
1993).  The  consent  decree,  consistent 
with  consent  decrees  in  all  other 
antitrust  divestiture  cases,  clearly 
protects  USAir's  right  to  divest  its  asset 
for  the  highest  value  it  can  obtain.  For 
the  Department  now  to  deprive  USAir  c 
this  right  would  be  utterly  inconsistent 
with  the  provisions  of  the  agreement 
reached  between  the  United  States  and 
USAir  and  with  fundamental 
competition  policy. 

Part  IV  of  tne  decree  clearly,  explicitly 
and  quite  deliberately  grants  USAir  a 


'  Ashtacker  Badio  Corp. »,  F.C.C..  326  U.S.  327 

!'1945i 


^  For  the  reasons  tei  forth  herein.  Northwest  and 
USAir  also  oppose  motions  to  modify  the  scope 
and/or  to  consolidate  Tiled  by  Continental  (with 
Dockets  48755  and  46756).  Delta  (with  Docket 
46757  and  To«rer  (with  all  pending  applications). 
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ponod  of  time  to  sell  ea(-h  of  its  -outHs. 
Spefifically.  '.'SAir  must  sttll  each  route 
wiLhin  45  days  arter  the  commerrement 
of  BA-USAir  rode-?bdr<5  operations  at 
tiiat  gateway  Furtht^'  *b  i -i 5-day  period 
is  toiled  dunPi  tho  p^Miaiicy  of  a 
trarsfiT  -ppi"H-,.r>  r.oiorothe 
[)■':'•■--'    >rr  ::--iant  to  section  401(h). 
11.  ->  ..'  :  .3  IJepJrtmant  were  to 
.'.iSdUGr  .9  a  proposed  transfer,  USAir 
A^ju'd  hftve  the  balance  of  the  45-day 
period  to  negotiate  an  alternative  sale. 
In  addition,  Part  IV  provides  that  USAir 
may  request  additional  time  to  divest 
any  of  its  routes,  which  the  /uslice 
Department  may  grant.  It  is  only  after 
the  time  permitted  under  Part  IV, 
including  any  extensions  the  Justice 
Dnpar'T  ^nl  Tiay  grant,  has  expired  that 
USAiT  la  obligated  under  Part  V  to 
relinquish  its  authority  to  the 
Decartment. 

fhe  purpose  of  these  provisions  is  to 
insure  that  USAir  is  not  required  to 
divest  its  property  for  nothing  or  at  fire- 
sale  prices,  while  at  the  same  time 
insuring  ;he  fli^'.'"  required  under  the 
antitrust  dei-.-brf  .s  accomplished 
promptly  TT-esie  provisions  give  effect 
to  the  lor^s!ana,."g  principle  that 
divestitures  ordered  in  civil  antitrust 
cases  may  not  be  "punitive  "  United 
States  v.  F  /  Du  Pant  De  Semours,  366 
U.S.  316.  326  (1961)  More  broadly,  they 
give  effect  to  fundamental  competition 
policies  of  the  United  States.  U.S. 
competitmn  policy  recognizes  the  need 
not  only  to  p-event  anticompetitive 
mergers  and  investments,  but  to  "avoid 
deterring  the  larger  universe  of 
procompetitive  or  competitively  neutral 
mergers.  '  U  S.  Department  of  Justice 
Hjnzontal  Merger  Guidelines.  4  Trade 
R'  g  Rep  ((XH)  Para.  13.104  (1992). 
V^eryers  er.d  investments  that  create 
efficinncies  and  do  not  resuH  in 
^ntuonipetitive  effects  are  desirable  and 
should  be  encouraged.  Curative 
divestiture  orders,  such  as  that  in 
USAir,  permit  otherwise  efficient 
transactions  to  occur  by  eliminating  the 
assets  or  lines  of  business  that  may  give 
rise  to  potential  anticompetitive  effects. 
If  parties  to  potential  mergers  or 
invesfnents  faced  the  prospect  that 
valuable  assets  would  oe  lost  without 
compensation  because  of  the 
transaction.  Ihey  would  refrain  from 
entering  agreements  that  otherwise 
Aould  be  productive  and  efficient.  Such 
9  needless  restraint  on  the  efficient 
allocation  of  assets  and  resources  would 
be  contrary  to  sound  competition 
policy. 

Accord.njly.  antitrust  divestiture 
decrees  uniformly  afford  the  divesting 
party  8  reasonable  opportunity  to  divest 
the  assets  at  a  fair  maxkyt  pr.re.  Thus, 
for  example,  the  consent  decree  in 


United  States  v.  Texas  Ccmrrerte 
Bancshares,  Inc.,  1993  Trade  Reg.  Rep 
Para.  50.743  (February  11,  1993), 
accords  the  defendant  three  montiis 
from  the  entry  of  the  decre»i  to  divert  the 
assets  subject  to  the  order,  with  r  further 
provision  that  if  the  assets  are  not 
divested  in  that  period  a  trustee  will  be 
appointed  to  divest  the  assets  "  it  such 
price  and  on  such  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee."* 

The  USAir  divestiture  decree  is  in 
accord  with  these  fundamental 
competition  policies.  USAir,  like  Texas 
Commerce  Bancshares  and  parties  to 
other  divestiture  decrees,  is  to  be 
accorded  a  reasonable  opportunity  to 
sell  its  assets  at  the  best  market  price  it 
can  obtain.  Only  if  it  fails  to  do  so  in 
the  period  allowed  under  Part  IV  of  the 
Decree  is  it  then  required  to  relinquish 
them  (without  compensation)  to  the 
Department.  In  this  way  USAir  is  able 
to  consummate  its  agreement  with 
British  Airways — an  agreement  the 
Department  concluded  in  Order  93-3- 
17  created  procompetitive  ef^ciencies 
and  was  in  the  public  interest— without 
subjecting  USAir  to  a  punitive 
divestiture  regime.' 

The  opponents  of  the  proposed 
transfer  in  effect  ask  the  Department  to 
strip  USAir  of  the  right  to  sell  these 
assets,  punishing  USAir  in  a  way  unlike 
any  other  party  subject  to  an  antitrust 
divestiture  order.  Nothing  could  be 
more  at  odds  with  the  consent  decree 
and  settled  antitrust  policy. 

At  the  most  extreme.  American,  Delta 
and  Raleigh/Chirham  argue  that  t.he 
Department  simply  should  not  permit 
USAir  to  sell  its  route  rights  !o  anyone 
To  the  same  effect  are  arguments  that 
the  proposed  route  transfer  be 
considered  in  a  larger  comparative 
proceeding  in  which  the  Department 
would  select  carriers  and  gateways  for 
the  USAir  routes.  Delta  argues  that  such 
a  comparative  proceeding  is  in  order 
because  Northwest  proposes  to  transfer 
the  service  from  Baltimore  to  Detroit. 
Delta's  reliance  on  Joint  .application  of 
Northwest  Airlines,  Inc.  and  Hawaiian 


^  See  also,  eg,  United  States  v.  Society  Corp  and 
Amehtrust  Corp..  1992-2  Trade  Cas«s  (CCH)  Para. 
69,892  (six  moDtlu  to  divest  as««U  before 
appointment  of  Trustee):  United  Slates  v. 
Tidewater.  Inc.  1992-1  Trade  Cases  (CCH)  Para. 
69.782  (four  months  to  divest  assets  before 
appointment  of  trustee);  United  Slates  v.  Fleet/ 
Norslar  FinanciaJ  Services,  Ire,  1991-2  Trade 
Cases  (CCH)  Par.  69,640  (six  months  to  divest  assets 
before  appointment  of  trustee). 

'  In  soma  respects,  the  USAir  dwrm  is  less 
geoaroiu  than  the  typical  divesniure  order  unilar 
which  a  trustee  would  still  try  to  >*•  :  ihe  4.«ets  for 
the  benefit  of  the  divesting  party  at  ih»>  flxpirarton 
of  the  divestiture  period.  If  USAir  faiis  to  s*ll  th« 
route  rights  in  time.  It  will  lose  any  erommic 
Interest  in  them. 


Airlines,  Inc.,  Orders  91-3-20  and  91- 
4-3,  to  support  this  argument  is 
mi.^placeci.  That  case  involved  a 
voluntary  transfer  agreement,  not  a 
divestitur-i  mandated  by  en  antitrust 
consent  decree,  and  there  were  no 
competing  antiLru.st  policies  to 
considrjr  *  The  effect  cf  Delta's  argument 
in  tJiis  context  would  he  to  preve;,! 
rS.Air  froni  di'.esLin,*^  ihv  ■^onie  to 
t.ay:iie,  even  though  the  route  is 
moveable  under  the  bib'.e.-al.  Such  a 
result  would  clearly  be  at  od.is  wiih  th<- 
decree.' 

In  sum,  this  is  not  an  ordinary  route 
transfer.  Rather,  it  is  a  route  divestiture 
being  performed  to  satisfy  the  mandhle 
of  an  antitrust  consent  der  rwe.  VVell- 
estabhshed  competition  policy  rwq'iires 
that  such  a  divestiture  be  accomplohed 
Without  '  deturrin^  the  iort>er  universe  t.f 
procoinpeni-ve"  tiiin:^ctions.  Under 
section  102(a;iij  of  the  Act,  the 
Department  is  required  to  exorcise  its 
duties  under  the  Act  in  a  manner  that 
hirthers  these  con:i petition  policies  in 
the  air  carrier  industry.  The  Department, 
therefore,  in  fulfilling  Us  responsibilities 
under  the  Federal  Aviation  Act.  cjxn  and 
should  give  effect  to  these  fundamental 
competition  policies  hy  refusing  to 
succumb  to  other  carriers'  demands  to 
convert  this  route  transfer  agreement 
into  a  comprehensive  comparative 
proceeding — a  proceeding  that  would 
s»;rve  no  purpo,se  other  than  to  prevent 
the  sale  of  USAir's  routes  to  anyone. 

II. 

The  Departmrnt's  Precpdents  Require 
Approval  of  the  Proposed  Transfer 

The  Department's  prwedents  fnr 
con'-ddering  route  transfers  under 
section  4nifh)  are  clear.  The  Depr.rtmfnt 
"gene.'ailv  approvefsj  such  transfers 
unless  they  ronflirt  with  important 
international  aviation  policy  ohtedives 
or  are  otherwise  inconsistent  witn  the 
public  inte.-est."  Joint  Application  of 
Delta  A.r  Lnes,  Inc.  and  Pan  American 


*  As  (lie  Department  has  rerosnized  In  the  past. 
the  AshftocJrerdixrtriae  on  whiiii  D«!u  relifis  "is 
basically  a  mis  of  procedural  fnirr.^ss  m 
comparaUve  rcnsiderstion  ['ha{\  tiusI  be  applied 
with  common  sense  and  in  a  praclt'^  £a.';h.on' 
\q\iOiini  Delta  Air  Line::  V  CAH  4. 'F  2d  608  Bil- 
ls (DC.  Cir  igTl)!  and  that  il  does  not  *«v;  .ir»  the 
Board  to  change  the  fiiridamental  pjr|^n>Mt  jf  i 
proceedi.ng  jquoiinfi  taslem  Air  itnes  v  C/.iS  247 
F.2d  562,  565  (DC.  r.;r   1957)1.-  Bwri^  fi-.Li.-. 
American  Boute  Trunsfer  Case.  Ouei  i>2-9-8; ,  p  « 

"  Notably,  the  Justice  DepArtn.ont  cnnsid«r-<i  ar.  i 
explicitly  rejncted  any  reijijiromenl  tha;  '..S.^ir  seil 
the  rtjule  only  for  service  at  a  jpecifir.  po;.".!. 
co.ncludink;  that  such  a  i'milalion  could  "harm 
a.>:iine  pass«r|iers  L-avehng  \a  London  as  a  whoi« 
bv  producing  an  inefrienl  allocation  of  the  uniiLMi 
aiilhoritv  (o  serve  London,'   L'niled  States  v  ( 'S.^ir 
Group.  Inc  .  Proposed  Kinai  ludgmsnl  and 
Competitive  Impact  Slatement,  58  Fed  Wej  16698, 
16702  (March  30.  1993), 


economic  u 
the  Departn 
in  Delta-Pai 
of  the  air  tr« 
found  thai  t 
a  far  better  i 
more  efficie 
than  does  g< 
Order  92-4- 
foreign  rout 
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of  St.  Louis 
Transportai 
(8lh  Cir.  19* 
legal  predic 
approval  [v, 
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substantia 
route  autho 
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'S«e  also  loi 
.\irlines,  Inc  s 
92-9-59.  p  6;  ) 
Inc  and  Pan  A 
92-5-30.  final: 
of  Trans  Work 
92-3-51.  final; 
.'.pphcation  of 
Northwxst  Air 
Order  92-3-47 
.\iriin6«.  Inc.  i 
91 -.3-28;  joint 
and  Pan  Amer 
1-11,  finaliiec 
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Inc.,  Order  91- 
Applicatlon  of 
Lines,  Inc..  •n( 
90-*-n,  final 

'  Northwest 
Department's  < 
Aid's  Detroit-l 
Airlmet.  Inc.  » 
Case  No.  92-1 

In  addition. 
46090  the  )oin 
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lo  Northwest  f 
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Pan  Am  bankr 
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World  Airways,  Inc  ,  Order  91-9-53, 
p  3  ^  The  proposed  Northwust-USAir 
transfer  is  entirely  consistent  with  US 
international  aviation  policy  obiertives 
and  no  opponent  of  th"  propo-^-;  i 
transfer  has  offered  any  argurr-t^nt  tr::.t 
would  justify  a  departure  from  these 
precedents. 

The  policy  underlying  the 
Department's  route  transfer  precedents 
is  that  the  morket,  not  the  Departm':>nt, 
is  better  able  to  identify  the  highest 
economic  use  of  limited  route  nghts.  As 
the  Department  stated  in  its  Final  Order 
in  Delta-Pan  Am,  "Islince  d(;reKulatior. 
of  the  air  transport  indastrv,  we  have 
found  thai  the  marketplace  is  generally 
a  far  better  allocator  end  provides  a  fa: 
more  efficient  solution  in  the  long  term 
than  does  government  interference  " 
Order  92-4-33.  p.  20.  This  "market  for 
foreign  routes"  has  been  expressly 
approved  by  the  Court  of  Appeals.  City 
of  St.  Louis  V.  Department  of 
Transportation.  936  F.2d  1528,  1537 
18th  Cir.  1991).  and  has  served  as  the 
legal  predicate  for  the  Department's 
approval  (without  comparative 
proceedings)  of  the  transfer  of 
substantial  amounts  of  international 
route  authority. 

The  Northwest-USAir  transaclion  is  a 
classic  example  of  the  marketplace  at 
work.  As  the  Department  well-knows. 
Northwest  was  imsuccessful  in  its 
efforts  to  acQuire  Fan  American  s 
Detroit-London  route,  which  was  sold  to 
Delta  in  1991  together  with  the  balance 
of  Pan  Am's  European  route  system,  and 
Northwest  remains  committed  to 
obtaining  the  rights  to  serve  London 
from  its  largest  hub.'  For  that  reason. 


'  See  also  ]oinl  .Application  of  Northwest 
.*kirluiB*,  Inc  and  Hawdiian  Airlin'^s.  Inc..  Order 
92-9-59,  p  6;  )oint  Application  cf  United  Air  Linos. 
Inc  and  Pan  American  Woriri  Airwbvs.  Inc.,  Orddf 
92-5-30.  flnalir«d.  Order  92-7-9  loinl  Application 
of  Traiu  World  Airlines,  Inc  ana  ISAu  L'lc,  Order 
92-J-51.  final-.ied,  Order  92-*-49:  loint 
.Application  of  .Amerira  Weat  AirhnRj,  Inc  and 
Northwust  Airilnus,  !nc  ,  Order  92-1-39.  f.naiired 
Order  92-3—47;  loin!  Application  of  Anienoin 
.Airline*.  Inc.  and  Tran»  Worid  Airlines,  Inc.,  Order 
91 -.1-28;  loinl  Appiicaticic  of  United  .Air  Lines.  Lnc 
and  Pan  American  Woild  Airways  lnc  ,  Older  91- 
1-11,  finalixed.  Order  91-2-5,  joii.t  Appiicfltion  of 
American  Airlines,  lnc  and  1  rans  World  Airiines, 
L-,c..  Order  91-1-12,  finalized.  Order  91-1-72  Joint 
Application  of  American  Airlines,  inc  .  Eaftem  .A.r 
Lines,  Inc..  and  Continental  Airlines,  liic  .  Order 
90-t-ll,  finaliied.  Oroar  90-5-5 

'  North%»««t  h&s  sought  judicial  review  of  ihe 
Departmeot's  decision  approving  the  transfer  of  Pan 
Am's  Detroit-London  authonty  to  Delta  Sonbwpst 
Airlines,  Inc.  t.  U.S  Depanment  of  Transportation. 
Case  No.  92-1251  (D.C  Cir ). 

In  addition,  there  remains  pending  in  Docket 
48090  the  )olnt  application  of  Northwest  and  Pan 
Am  to  tran«fer  Pan  Am's  Detroit-London  authority 
to  Northweet  pursuant  to  a  back-up  contract 
twtween  Northwest  and  Pan  Am  approved  by  the 
Pan  Am  bankruptcy  court,  that  Northwes'  and  Pan 
Am  contend  came  into  effect  upon  Delta  s  breach 
cf  its  contract  with  Pan  Am. 


Northwi  st  placifs  6  high  value  on  the 
L'S.n  r  ri'uu;  nght*  and  is  prepared  to 
pay  $5  milbon  to  obtain  the  Baltimore- 
London  route  if  it  can  be  transferred  to 
Detroit  in  time  for  the  1993  summer 
season.  In  contrast,  other  carriers  who 
now  claim  to  want  to  serve  London  from 
various  U.S.  points  (including  points 
that  could  have  bf»en  served  with  no 
amendment  to  the  bilateral;  were 
unwilling  to  spend  anything  for  the 
routes.  Under  the  Department's 
prw.edents,  the  proposed  transfer  to 
Northwest  should  be  deemed  the 
nigh*>st  and  more  efficient  use  of  the 
Baltimore-London  route  authority. 

In  opposing  the  transfer,  Continental 
has  labelled  it  as  'fictitious"  because  it 
I'lvolves  both  the  &ile  of  the  Baltimore 
authority  and  the  transfer  of  the 
authonty  to  Detroit  Delta  similarly 
argues  that  the  proposed  transfer  of 
authonty  to  Detroit  must  trigger  an 
Asbbacker  comparative  hearing.  There 
IS.  of  course,  nothing  fictitious  about  the 
$5  million  Northwest  will  pay  for  the 
route  authonty  if  the  transfer  is 
approved.  Nor  is  tiiere  any  dispute  that 
Continental  and  Delta  were  afforded 
exartly  the  same  opportunity  to  buy 
USAir  s  rights  and  they  elected  not  to 
do  so,  even  though,  as  they  point  out  in 
their  own  applications,  the  authority 
could  be  transferred  to  Cleveland  or  Salt 
Lake  City  without  any  adjustment  in  the 
bilateral  Their  failure  to  do  so,  together 
with  the  absence  of  any  other  evidence 
of  a  burning  interest  to  serve  these 
niarkeis,  strongly  suggests  that  the  real 
purpose  of  their  competing  applications 
is  to  put  before  the  Department  their 
ouTi  wish  lists  for  the  pending  U.S.-U.K. 
negotiatons  While  understandable — 
Northwest  has  its  ovm  wish  list  as 
well — the  presence  of  such  future 
ambitions  should  not  be  allowed  to 
torpedo  a  concrete  transaction  before 
the  Department.  Ashbacker,  after  all. 
only  applies  to  "bona  fide"  applications 
that  are  mutually  exclusive.* 

While  invoking  Ashbacker,  Delta 
ignores  Uie  fad  that  the  Department  has 
consistently  concluded  that  Asbbacker 
does  not  apply  to  applications  where 
the  authority  at  issue  could  not  be 
awardi-d  to  any  other  applicant.  See, 
eg.  Application  of  American  Airlines, 
Lnc  fChicago-Milan'Rome),  Order  90- 
10-46.  .Application  of  Northwest 
Airlines.  Inc.  (U.S. -Australia),  Order  91- 


'  in  ligtit  of  the  Doj-iarfn-ient's  commitment  to 
iocure  a  subslan'iaJ  lit>erali7,ation  of  the  U.S,-IJ.K. 
avialinn  re^i'Xie.  it  is  not  clear  thdt  the  competing 
appiirj'jont  are  even  mutuallv  exclusive.  Neilher 
Contmer.tiiJ  nor  I")elta  propose  j4<rvice  ttart-up  dates 
m  tbetj  respective  Cieveland  and  Salt  LakeOty 
application!  (in  contrast  to  DeilHS  New  York- 
London  application,  whicii  cominils  to  start  service 
hy  Inly  15,  1993). 


8-30.  In  this  case  there  would  be  no 
authority  to  award  to  other  carriers  if 
the  transfer  is  disapproved;  the 
Baltimore-London  authority  remains 
with  USAir.  USAir  has  the  right  to 
continue  operating  on  that  route  as  well 
as  the  right,  preserved  under  its  consent 
decree  with  the  United  States,  to 
attempt  to  sell  its  authority  to  another 
bidder  in  the  event  that  the  instant  route 
transfer  application,  on  its  merits,  is 
disapproved.  Under  these 
circumstances,  the  Department  should 
adhere  to  its  well-established  policy  not 
to  expand  the  scope  of  route  transfer 
proceedings  under  section  401(h)  into 
generalized  section  401(d)  carrier 
selection  proceedings.  See,  e.g.,  Joint 
Application  of  Northwest  Airlines,  Inc. 
and  Hawaiian  Airlines,  Inc.,  Order  92- 
9-59. 

American  argues  that  the  Northwest- 
USAir  transfer  application  should  be 
dismissed  on  the  ground  that  it  is  the 
Department's  policy  not  to  entertain 
requests  for  international  routes  "that 
do  not  exist"  In  point  of  fact,  however, 
the  route  does  exist  and  the  bilateral 
permits  it  to  be  moved:  thus,  the  only 
bilateral  issue  is  whether  the  U.K. 
would  permit  it  to  be  moved  to  Detroit. 
There  is  ample  precedent  in  such 
circumstances  for  the  Department  to 
rule  on  an  application  even  when  there 
is  uncertainty  that  the  foreign 
government  will  grant  the 
corresponding  approvals. 

For  example,  in  Joint  AppUcation  of 
United  Air  Lines.  Inc.  and  Pan 
American  World  Airways,  Inc..  Order 
91-2-5,  the  Department  approved  the 
transfer  of  the  bulk  of  Pan  Am's  U.S.- 
London authority  subject  to  the 
condition  that  the  U.K.  permit  United  to 
operate  to  Heathrow.  In  the  Show  Cause 
Cfrder,  the  Department  observed  "(Wje 
have  always  been  reluctant  to  predicate 
oiu-  regulatory  decisions  on  the  possible 
posture  a  foreign  government  might 
assume  in  response,"  and  "we  cannot 
allow  the  inability  [to  predict  precisely 
the  future  character  of  any  bilateral 
relationship]  to  hamstring  our 
regulatory  process."  Order  91-1-11.  p.9 
n.30.  See  also,  Joint  Application  of 
American  Airlines.  Inc.  and  Trans 
World  Airlines,  Inc.,  Order  91-1-12, 
finalized.  Order  91-1-72  (U.S. 
undertook  to  seek  permission  to  permit 
American  to  serve  Heathrow); 
Application  of  American  Airlines,  Inc. 
(Chicago-Milan/Rome),  Order  90-10-46 
(grant  of  authority  dependent  on  further 
negotiations  with  Italy);  U.S.-London 
Case  (1982).  Order  82-4-64  (selection  of 
Air  Florida  for  Newark-London  service 
even  though  British  Airways  had 
already  exercised  its  right  to  choose  the 
Newark  gateway  and  invoked  the 
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r/.iirkat  pro»*.t;on  provsior.  of  the 
bi:T!fcra!J.  Thus.  Uie  'act  that  ti;e 
rr'ipo5'-fd  Northwosf-USAjr  Iransf'T 
'A^uid  require  t-he  cr>!-, -.ent  c>f  iht-  L'  K 
cannoi,  consister.t  with  thfi 
r.-t-partment  s  precfv^ients.  pr"f  i. :■•.%' 
Bpj  rovai  of  the  transfer  app.ica')cn. 

ATierican  hirther  ar-gues  tr.at  tiie 
United  States  should  r.ot  en)?n«e  /i 
"p.ecemeal"  negotistJons  wnh  "he  U  K 
to  se«k  speafic  new  routes  re-^ussted  bv 
ir.dividual  carreers.  While  NorrtiwHst 
supports  a  comprehensive  hb^rnjiian  jn 
of  die  U.S.-U  K.  agreement,  thai 
L-ndertdkiHg  is  not  inconiistent  w:t.h 
aL-io  securing  V  K.  consent  to  the 
transfer  of  USAirs  Baltimore- I^ndon 
authority  to  Northwest  for  operation  at 
Detroit.  Northwest  believes  that  there  is 
ever/  reason  to  expect  that  the  UK.  wiil 
be  receptive  to  this  request,  if  for  no 
other  reason  than  to  save  British 
Airways  the  $5  million  it  might 
otherwise  be  obligated  to  pay  USAir 
under  the  indemnity  provisions  of  the 
investment  agreement.  Moreovpr,  the 
U  K.  authorities  recently  granted 
extrabi lateral  authority  for  Amenc-an 
Trans  Air  to  operate  to  Belfast  and  made 
a  point  of  stating  that  the  action  was 
intended  as  a  gesture  of  good  faith  in  the 
larger  U.S-U.K.  talks.  Under  these 
circumstances,  the  Department  surely 
should  not  deny  the  proposed  transfer 
on  the  supposition  that  the  UK.  will  r.rA 
approve. 

American  (and  Delta]  also  argue  that 
USAir  should  not  be  allowed  to  sell  its 
routes  to  anyone — an  especially 
convenient  argument  for  parties  that 
elected  not  to  bid  for  the  routes. 
(.\mencan,  of  course,  is  well-positioned 
to  have  it  both  ways,  having  agreed  to 
operate  on  the  Charlotte-Loudon  route 
that  Nashville  purchased  on  its  behalf  i 

Sucii  an  action  by  the  Department  not 
only  would  be  directly  at  odds  with  the 
US.Air  consent  de<,Tee,  as  discussed 
above,  but  would  be  wholly  without 
pretedent  American  cites  no  legal 
predicate  for  disapproving  the  route 
tran-^itr  merely  on  the  grounds  that 
approvdi  niv  ^:m  Bntish  Airways  of  a 
portir.n  o^  .ts  lii^rtmn.fication  obligation 
to  USAir,"  We  kjiow  of  no  case  in  which 
the  Department  has  disapproved  a 
transfer  on  the  ground  that  it  may 
benefit  a  foreign  carrier.*"  Rather,  the 


UMI 


"  Nor  is  thers  toy  nxrit  to  AmAriraa's  anjumant 
that  ths  routa  trsiurar  ihould  aot  b«  allowad 
br-r^Mte  VSAit  >*  rcmtrolleo  by  Brituh  Ain»ays. 
Ve^atMe**  if  what  AnMricsn  may  boliflva,  the 
OoparoBaD*  tM*  datniBliMd  In  Ordar  93-^17  that 
USnir  is  not  under  tb«  control  of  British  .firwiys 
aod  the  DepartaMii  surely  csnnot  diMpprove  tba 
proposed  routs  trvuiar  oo  tha  grounis.  as 
Amshcan  UKtends,  (hat  it  i*. 

"J  At  ID  'h*  :j«r.^r<Tn*nl  logo  oat  of  its  way,  as 
.*anei:c.in  nLrnr.xur.ct.  rodisapprorea  roul* 
ridr.sfai  lunpiy  because  It  wouid  result  m  an 


Department  ha,'  approved  marketplace 
route  transfers  in  tiie  past  becaaso  it  has 
found  the  cnarketpiace  to  be  most 
efficient  means  to  aiio^-^te  routes— not 
because  it  approvtKl  of  who  benefits 
f-  ;ononir<jily  from  the  transfer. 

In  sum,  the  .irxuments  advanced  by 
the  opponents  of  the  transfer  hzve  failed 
to  make  any  case  that  the  proposed 
transfer  "con  flirts  with  important 
international  aviation  pKjiicy  objectives" 
or  otherwise  is  inconsistent  with  the 
public  IntMrv'st.  in  the  absence  of  such 
a  sho-Aing.  the  Department's  precedents 
i.learly  requirv)  that  the  proposed 
tra,''.sfer  be  approved. 

Conclusion 

Wherefore.  Nort.hwest  Airlines,  Inc. 
and  U'SAir,  Inc.  respectfully  request  that 
the  Departnient  deny  all  motions  to 
modify  Svxipe  or  to  consolidate  and  that 
[t'lB  DephRrtment  grant  this  appUcation 
and  apprcive  the  transfer  of  USAir's 
Balumore- London  authority  to 
Northwest 

Respect.*uily  submitted, 
Kicftard  D.  Maihias. 
Frvnk  I  Costello,  Zuckert.  Scoutt  & 
Bcsfnberyer  flHfi  1  7th  Sirfwf.  ,VW',, 
'A'jshington.  [iC  20006  1202)  296-6660, 
Cjurtsel  for  L'SAir.  Inc 
Elliott  M.  Seiden. 

Vice  Prffsident,  law  and  Government  Affairs. 
Pr»<"r  B  Kinney,  |r,, 
Assoc  Kite  General  Ccunsel.  Northwest 
AirLui:-^.  lac  ,  901  15th  Street,  \W' , 
V^asmng-on,  DC 20005  (202)842-3193. 
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Atlachxnent  2 — Proxy  Statement 

Each  510,C)O0  agj^gate  principal  amount 
of  such  Notes  will  be  entitled  to  a  number 
of  votes  equal  Ui  the  niimt*r  of  votes  to 
which  each  sriar?  of  BA  PrefpriBd  S'ock, 
including  Series  T  Prefemsd  Stock,  was 
entitled  at  the  time  of  its  excha.'-.ge  for  Notes, 
subject  to  adjustment. 

Shares  of  Series  T  Preferred  Stock  mav  be 
cx)cverted  at  the  option  of  the  holder  thereof 
at  any  time  on  or  after  lanuary  21,  T)y7  into 
a  number  of  fully  paid  and  nGna.ss«jssablo 
sharss  of  Common  Stock  or  Non-Vot:njj  Class 
ET  Stock,  at  the  holder's  election  (subject  to 
Foreign  Ownership  Restrictions  and 
assuming  prior  conversion  in  full  of  Senes  C 
Preferred  Stock  into  Class  B  Common  Stock), 
equal,  in  the  aggregate,  to  S10,000  divided  by 
the  conversion  price  (determined  in  the 
manner  set  forth  in  the  investment 
Agreement),  as  adjusted.  Each  share  of  Series 
T  Preferred  Sto<  Jt  may  be  converted,  at  the 
option  of  the  Company  (such  a  conversion, 
a  "Mandatory  Conversion"),  at  any  time  after 
January  21. 1998  (the  "firsJ  Mandatory 
Conversion  Date"),  Into  shares  of  Common 


•coooniic  t>eoerit  feu  Bntlsb  Airways,  It  could 
baldly  be  viewed  as  a  positiv«  gesture  tiy  U.K. 
authorilMS  and  would  only  satve  to  undwcut  the 
U.S.  lAitjativ9  to  neeotiais  a  iiberaiixsd  aviation 
regime  without  the  U.K. 


.S'.-<.k  or  N.;n-V'jliyig  Class  2T  Stock  il  \'\« 
Crrpdny  p.-evitiusiy  has  e.'~;r.d<:..)d  its  nj^hf  w 
(■fUse  a  mar.da;()ry  conversion  of  the  Sflr-.<  s 
F  Pn3ferT<>d  SlotJc,  the  Series  C  Fr»jferred 
Str>f.ic  or  the  St-rii^s  G  Pr^fdTed  S'ock  ;>n:>.h 
ngh;  r>is  jlt-id  from  the  average  cc)!rip<.>s)te 
c;c";ir!j;  rcjritet  price  of  Ccmrroii  Stof-k 
riu,.ing  any  30-aay  calendar  period  [the 
■•-■^v-era^e  Sfcrket'pnre")  !*;ng  at  least  1.13% 
of  the  conversion  price),  or  if  <ill  the  .S*!riH!i 
C  Preferred  Stock  and  Series  E  Prvferr^Hi 
S'lck  previously  have  been  converted  at  the 
option  of  the  holders  tiiereof,  at  any  time 
after  the  First  .Mandatory  Conversion  Ddte.  if 
the  Company  wouid  have  been  entitled  to 
riuse  mandatory  conversion  Lht;reof.  Ipon 
any  Mandatory  Conversion  of  Series  T 
Preferred  Stock,  the  holders  thereof  will  have 
the  option,  subject  to  Foreign  Ovmership 
Restrictions,  exercisable  within  10  business 
days  following  the  Company's  election  to 
declare  ■  .Mandatory  Conversion,  to  cause  the 
Company  to  redeem  all  outstanding  shares  of 
Series  T  Preferred  Stock  in  exchange  few  the 
nunil)er  of  siiares  of  Common  Stock  equal  to 
the  Redemption  Price  divided  by  the  then 
current  market  price  (as  defined  in  the  Series 
T  Preferred  Slock  Certificate  of  Designation). 
Any  holder  may  elect,  within  10  business 
days  following  the  date  on  which  the  holder 
elects  to  require  the  Company  to  rede«?m  the 
shares  of  Series  T  Preferred  Slock,  to  receive 
cash  out  of  funds  legally  available  therefor  in 
respect  of  the  portion  of  the  Redemption 
Price  representing  the  excess  (jver  the 
amount  represented  by  the  number  of  shares 
of  Non-Preferred  Stock  into  which  the  Series 
T  Preferred  Stock  is  then  convertible, 
multiplied  by  the  then  current  market  price 
of  the  Common  Stock. 

U.S.-IJ  JL  Routes 

The  Company  has  agreed  that  as  promptly 
as  cominer\;ially  practicable  it  will  dJvest  or, 
if  divestiture  i*  not  possible,  reUnquish  all 
licenses,  certificates  and  authorities  for 
routes  between  the  U.S.  and  the  U.K.  (the 
"Company's  UK.  Routes")  at  such  tune  as 
B.^  and  the  Company  can  implement  the 
code  sharing  arrangement  contemplated  by 
the  InvesLT.ent  Agreement.  See  "Code 
S,4a.-ing"  below.  Recognizing  that  tha 
divestiture  or  relinquishment  of  the 
Company's  U  K.  Routes  is  necessary  fo 
comply  with  relevant  competition  laws,  '.hat 
fruf.h  divestiture  or  r«?linqui.sh:nent  (r.vj'd 
ri.sau vantage  the  c,;;nmuni'ies  served  a.nd  t,".f» 
Company  fjmployees  effected  and  that  the 
Qinipany  may  suffer  losses  in  such 
divestiture  or  ai'inquishment.  the  Con.paiv 
and  SA  ha'.-e  a^o-^d  tnat  insofar  as  po-:  ,,i  >•, 
such  disadvantage  to  the  con:T.unJt;.?s  ar.i 
Company  employees  should  m  m;tn,;di»"j  ;..t  : 
that  the  Company  and  BA  sh(Ai;d  ih.-i:-    ry 
losses  sufFured  as  a  resuU  of  such  di-.e-    'ltp 
or  relinquishment  with  due  r»'gar.i  tt  tiM:> 
respective  interests.  Accordingly,  BA  will 
apply  for  all  cecassary,  lic-enses  and,  subject 
to  obtaining  all  necessary  approvals  and  to 
the  extent  permitted  by  applicable  law,  will 
operate  so  long  as  commercially  feasible  and 
be  solely  responsible  for  marketing  Charlotte- 
Loadca,  Pittsburgh-London  and  Baltimore- 
London  routes  pursuant  to  E.\'s  ru-.^-a 
authority,  operate  sucn  routes  under  s  'Vet 
lease"  (a  lease  under  which  USAir  would 
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pn'vide  pilots  and  cabin  crews  »o  operate  the 
leasfid  aircraft)  for  renlals  bes<Kl  on  the 
Company's  costs,  and  sharp,  at  the  and  of 
each  fiscal  year  of  BA.  the  cumulative  prcfiis 
received  by  BA  ir.  respwt  nf  such  rnytt's  w:th 
the  C/ompany  with  B.^  rptaiaiag  a  shart;  of 
proHts  equal  to  the  BA  Ferrentage  and  the 
CompAny  '^x:e!vinR  the  remainder  T}ie 
Company  does  not  expect  that  the  wet  lease 
arrangements  wiLJ  materially  affect  its  results 
of  operations,  cash  flow  or  financial  position 
if  the  contemplated  profit  sharing  cannot  be 
performed.  B.*i  will  reiaiburse  the  Camp&,av 
a  portion  of  any  losses  suffered  by  the 
Company  in  the  divestiture  or 
relinquishment  of  the  Company's  U.K. 
Routes,  beginning  on  the  date  all  such 
divestiture* or  relinquishments  become  final. 
by  paying  the  amounts  of  $3  million,  $5 
million,  S15  million.  SIS  million  and  SIO 
million  per  annum,  respectively,  on  slk  h 
date  and  on  the  first,  second,  third  and  fourth 
anniversaries  of  such  date.  Such  first,  second, 
third,  fourth  and  fif^b  reimbursement 
payments,  regpectiveiy.  will  be  induced  (but 
not  below  lero)  by  an  amount  equal  tn  10%, 
10%.  30%,  30%  and  20%  respectively,  of 
the  aggregate  8iTK>unt  realized  by  the 
Company  from  tb«  sale  of  the  Compenv^ 
UK.  Routes,  if  the  parties  ar»  i«gally 
prohibited  from  perfomung  any  of  the 
foregoing  provisions,  the  parties  will 
negotiate  ia  good  faith  alternative 
arrangemMits  having,  to  the  extent  pt^rmitted 
by  applicable  law.  substantially  the  same 
economic  vahie  as  th«  arrangements  so 
specified.  See  Section  10.5  of  the  Investment 
.Agreement.  Tb»  Cooipany'i  U.K.  Route*  were 
carried  oo  its  books  at  approximately  $48.7 
million  at  Decamber  31. 1992.  and  the 
Company  axpects  to  r«icov«r  nxtcir  amount  in 
full  from  th«  saie  of  such  routes  or  pursuant 
to  the  described  provisions  of  the  Investment 
Agreement. 

On  March  29. 1993,  USAir  agreed  to  s«>ll 
for  $14.5  million  Its  operating  authority 
between  Philadefphia  and  London  Gatwick 
.Mrport  to  United  Air  Lirws,  inc  {"[■nite<f'). 
Consummation  of  the  sale  is  subject  to  a 
number  of  conditions,  inchidingthat  Ln:ted 
obtain  govermoentai  approval  to  transfer  tne 
authority  to  Chicago  and  operate  ni)ihfs  fr(*rn 
Chicago's  O'Hare  international  AirfMirt  '.a 
Lijndon's  Heaihmw  Airpiort,  Eit.^ier  ISAir  or 
Uni'ed  can  terminate  the  agr»»t^!nent  if  the 
sale  has  not  been  consummated  hy  May  14. 
1993.  USAir  cannot  predict  wh(»theror  when 
the  sale  will  close. 

On  April  15.  1993  USAir  -igrwd  to  sell  for 
S5  million  its  opprbt:r.g  author; ti,'  between 
Baltimore  and  U/ndon  Gwtwr  k  .A.irport  to 
Northwest  Airiinps.  \r.:..  {" \orl.nwfst"X 
Ctip.sumraation  c  f  the  sale  is  subifict  to  a 
number  of  conditions,  including  that 
Northwest  obtain  govemraerital  approval  to 
transfer  the  aut.Hnnty  from  Baltimore  to 
Detroit.  Michigan.  The  agreement  becomes 
null  and  void  if  the  s^iu  has  r.ot  been 
consummated  bv  June  15.  19^3.  USAir 
cannot  predict  whether  or  when  the  sale  will 
close. 

On  April  20,  1993   USAir  rear  had  an 
I'Kreement  in  principle  lo  »«il  to  the 
Metrofioiitaii  Nashv.iie  Airpc<rt  Authority. 
Nashville,  Tennessee  for  $5  million  its 
operating  authority  between  Charlotte  and 


London  Gatwtci;  .\^port  Ixmsummation  of 
the  sale  is  subiect  to  a  numi«r  of  conditions, 
including  documentaiicn  of  the  agr«emer>t 
and  goverr.nental  approval  to  transfer  the 
authcnty  from  Charlotte  to  NashviUs.  USAir 
cannrt  prpdi-1  whether  or  when  the  saie  will 
close 

Iiuurance 

For  so  icng  as  the  B.^  Holding,  as  defined 
in  ",*.mendment  No  2  tn  Restatid  Charter — 
Certein  Ccverance  Mattfirs — Reduction  in  BA 
R;ght.s    below.  :s  at  least  SI  TO  million,  (i)  the 
Q..npany  wili  mainta'n  ;n  ^,j11  force  md 
effect  ffo  the  extent  determined  by  the 
Company  in  its  coir.memaDv  reasooabie 
)udgiT.pnt  after  uinsuitation  with  BA)  all 
polii  IPS  of  insurance  cnver.ng  liability  lo 
third  parties  currently  in  force  with  respect 
to  the  Company  or  its  subsidiaries  or  their 
respective  bu';;nesses  or  such  renewed  or 
substitute  po.'lrips  as  provide  substantially 
similar  or  better  coverage,  and  (ii)  the 
Gimpanv  will  arran^je  to  have  BA  named  hv 
additional  insured  under  such  policies. 

Non-So  Li  citation 

Pruir  tt)  the  effectiveness  of  Ameadxneat 
.No.  1,  the  C/jmpany  ha.s  agreed  that  neither 
the  Qimpany  nor  any  of  it.s  subsidiaries  nor 
a.Tv  of  the  re.>;>ert;vp  ufTicers  and  dir>;('*"r>  ■  '' 
the  Cximpany  or  any  of  its  suNsdinrie?  wil'. 
and  t;;e  Qimjwny  will  riir»*rt  and  use  its  best 
efforts  to  cause  its  employees,  agents  and 
representatives  (including,  wirnout 
hmitaljon.  any  investment  banker,  atti  'n»-v 
or  acrountani  retained  by  ;he  Q>m|'-iriy  nz 
any  of  Its  subsidiaru^sl  not  to.  inili.ite.  solicit 
or  encourage,  diref:tty  or  indire<',;iy,  any 
inquines  or  the  making  of  any  proposal  or 
offer  with  respe<::f  to  a  merger,  consolidation 
or  similar  transaction  involving,  or  any  sale 
of  all  or  any  substantial  portion  of  the  assets 
or  anv  equir^  securities  nf,  the  rximpany  and 
any  of  its  subsidiaries,  taken  as  a  whole  (an 
" Acqiiisitini}  Prnpnsal"].  or,  exrept  as 
required  irv  ronne<:tion  witn  tr.e  fiduciary 
obligation  of  ifie  Board  of  Directors  as 
advised  by  cxmnsel.  to  engage  in  negotiatioat. 
provide  information  or  discuss  an 
.*.cquisition  Proposal  with  any  person,  or 
otherwise  facilitate  any  effort  or  attempt  to 
make  or  implement  an  Acquisition  Proposal. 
Mwy  2R,  1993 

Md.-k  C.  Sch«h!er,  Chief,  Transportation, 
Energy  and  Agriculture  Section, 
Antitrust  Division,  Department  of 
justice,  555  Fourth  Street.  NW.,  Room 
9104,  Washington.  DC  20001. 
Re:  United  States  y.  USAir  Croup,  Inc., 
D.D  C.  Civil  Action  No.  93-0530 

Dear  Mr.  Schechter:  On  behalf  of  the 
Raleigh-Durham  Parties,  and  pursuant  to  58 
Fed.  Reg.  :B698.  t^farch  30. 1992, 1  am 
enclosing  Comments  on  the  proposed  Final 
Judgment  in  the  above-captioned  proceeding. 

Very  truly  yours, 
Theodore  I.  Seamon, 
Attorney  for  the  Faleigh-Durham  Parties. 
Enclosure 

In  the  United  States  District  Coiut  for 

the  District  nf  Cx'lumbia:  United  States 
V  USAIR  Grot;;>  !nc  .  Civil  Action  No. 
9j-€53U. 


Commenls  of  the  Rai<>i»h-Dttr)iam 

r'iirlipfl  in  R«»S[(t>r»(*.e  ti,  N?ilu,e  of 
F'riipo*.ed  hinal  JudgniJ'tii 

L<jiiimunications  vMin  respect  to  this 
document  should  be  addressed  to: 
John  C.  Brantley.  Airport  Director, 
Raleigh-Durham  Airport  Authority, 
P.O.  Box  80001.  RDU  Airport.  NC 
27623.  Telephone:  (919)  840-2100. 
Theodore  I.  Seaman,  Howard  G. 
Feldman.  1000  Potomac  Street,  NW., 
suits  300.  Washington.  DC  20007, 
T»lepboae:  (202)  a37-62u(    A::omey& 
for  Raleigh-Durham  Parties. 

May  28,  1993. 

In  the  United  Staie6  District  Court  for 
the  District  of  Columbia:  United  States 
V.  USAIR  Group,  Inc.,  Civil  Action  No. 
93-0530. 

Comraentji  of  the  RaleiKh-Uurham 
Parliea  in  Re^fKinMj  to  Notice  of 
Propof>ed  Hiial  Judgmfnl 

rhb  Raieigh-Durha.T.  Parties 
C'Raleigh-Durham")  herewith 
respectfully  submit  their  conrments  in 
response  to  Notice  of  Prtjposad  Final 

Judgment,  St!p-,-l,i';on  n':i  rompetitive 
Impact  Stater-.f'-t  ^It'd  w.',h  the  United 
States  District  f  >ur^  't  -he  District  of 
Columbia  in  \f.r  fitu -. c  , ,  p*:r  ned 
proceeding.  T*  ••  N  :    i'  was  ^iven  and 
the  proposed  Flnai  f  i  IwnHit  wa^ 
published  in  the  Federal  Rejjisfer  on 
March  30. 1993.  pLrsiaut  tr  :h*' 


Antitrust  Procedurt 


F'r 


ns  Act. 


15  U.S.C.  16(bHh)  v58  Vn  1665fi]. 

The  Investment  Agrewnent  between 
USAir  and  British  Airways,  partially 
approved  by  the  Department  of 
Transportation  fTXTT*  or 
"Department")  in  Order  93-3-17. 
provided,  inter  alia,  that  USAir  would 
relinquish  its  route  authority  in  all  of  its 
U.S. -London  mm-kets,  Philadelphia- 
London,  Baltimore-London  ana 
Charlotte-London.  Following  the 
issuance  of  DOT  Order  93-3-17  and  the 
publication  of  the  proposed  Final 
Judgment  on  March  30. 1993  the 
Raleigh-Durham  Parties  filed  Petition 
with  the  Department  of  Transportation 
to  transfier  the  designation  of  Charlotte 
under  the  U.S. -U.K.  Agieement  lo 
Raluigh-Durham.  and  American  Airlines 
contemporaneously  filed  application  for 
certi  ficate  of  public  convenience  and    . 
necessity  authorizing  it  to  engage  in 
foreign  air  transportation  between 
Raleigh-Durham  and  London  (DOT 
Dockets  48743  and  48744).  American 
also  had  pending  application  for 
certificate  authority  between  Nashville 
and  London  (Docket  47726).  A  number 
of  applications  were  filed  by  other 
carriers,  including  Continental  Cor 
authority  between  Cleveland  and 
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London  [Do<  ket  48755)  ajid  Delta  for 
authoniv  b«twe«n  Salt  Lake  City  and 
London '(Docket  48754). 

rs.\ir  has  entered  into  proposed 
p  J.^^nase  and  route  transfer  agreements 
with  United,  Northwest  and  Nashville 
relating  to  the  proposed  sales 
respectively  of  the  Philadelphia- 
Lor.dcn,  Bai^1^ior9-L.ondon  and 
Charlot'e-Lcndon  routes;  but  each 
req.;;nng  the  designation  of  a  different 

For  ihe  r»*a5ons  hereinafter  set  forth. 
Raleigh-Durham  respectfully  urges  that 
the  proposed  Final  Judgment  be 
amended  so  as  to  delete  reference  to 
s<i.es  of  the  routes  and  with  requirement 
thflt  US.\ir  be  ordered  to  divest  or 
rehnqjish  each  of  its  U.S. -U.K.  routes. 
subiect  '0  tJ;e  jurisdiction  of  the 
Dt-partment  of  Transportation. 
.M'.ematively,  it  should  be  made  crystal 
clear  that  the  prt^posed  Final  Judgment 
does  not  and  \s  not  intended  in  any  way 
to  dimmish  or  influence  the  exercise  by 
the  DOT  of  its  exclusive  jurisdiction 
over  the  issuance,  approval,  assignment 
and  allocation  of  international  routes, 
consistent  with  the  public  interest  and 
the  precedents  ostabhshed  by  the 
Department  under  the  appropriate 
provisions  of  Title  IV  of  the  Federal 
.Aviation  Act, 

Raleigh-Durham,  .American, 
Continental  and  Delta,  among  others. 
have  urged  in  various  pleadings  to  the 
EXDT  that  a  consolidated  proceeding  is 
required  for  comparative  selection  of  the 
conflicting  carrier/city  applications 
under  established  EXDT  precedent  and  as 
legally  compelled  by  llie  .4s/i6acJcer 
doctrine,'  Two  of  the  three  USAir- 
Lcndon  routes  are  moveable  and  may  be 
sw'tched  under  the  US. -U.K.  bilateral 
aviation  agreement.  With  more  than  two 
combination  carrier/city  applications, 
due  process  and  /^s/:6acJcer  require  the 
right  of  e.ich  applicant  to  a  comparative 
heanng 

USAir  has  on  the  other  hand, 
contended,  in  reliance  upon  the  Consent 
Decree  and  proposed  Final  Judgment. 
that  it  has  a  vested  right  to  sell  each  of 
thie  Lhree  Lcndcn  routes  to  the  highest 
bidder;  and  has  argued,  in  effect,  that 
the  proposed  Final  Judgment  as  a 
practical  matter  ousts  the  Department  of 
Transportation  from  its  exclusive 
jurisdiction  to  construe  the  public 
interest  in  the  allocation  of  international 
routes, 

USAir  has  so  construed  the  proposed 
Final  Judgment  as  well  nigh  to  arrogate 
to  Itself  the  disposition  of  the  three 
London  routes  to  the  highest  bidders 
sut:)ect  to  the  tran<;fer  of  the  gateways. 


'  Ashbacker  .^arfjo  Corp.  v.  FXX.  326  U.S.  327 


without  regard  to  the  public  interest 
factors.  ^ 

It  should  further  be  noted  that  the 
routes  being  sold  are  not  the  routes  held 
by  USAir.  but  involve  different  routes 
and  authorities  which  are  not  held  by 
USAir;  i.e.  sale  of  Philadelphia-London 
to  United  for  operation  from  Chicago; 
sale  of  Baltimore-London  to  Northwest 
for  operation  from  Detroit;  and  sale  of 
Charlotte-London  to  Nashville  for 
operation  by  American  from  Nashville. 
Department  precedent  teaches  that  in 
such  circumstances  what  is  involved  is 
new  route  authority  under  Section 
401(d)  rather  than  the  transfer  of 
existing  authority  under  Section  401(h) 
of  the  Act.  and  in  such  case  a 
consolidated  comparative  selection 
proceeding  must  be  held.  {Northwest/ 
Hawaiian,  Order  91-3-20.  March  11. 
1991) 

We  do  not  believe  that  the  proposed 
Final  Judgment  was  intended  to  require 
the  Department  of  Transportation  to 
rubber  stamp  under  Section  401(h)  any 
sales  and  transfer  agreements  which 
USAir  might  present  for  approval, 
without  exercising  independent 
judgment  of  public  interest 
requirements  and  with  regard  for  due 
process.  We  believe  that  the  proposed 
Final  Judgment  intended,  as  lawfully 
required  in  any  event,  to  maintain  the 
exclusive  jurisdiction  of  the  DOT  to 
determine  the  reallocation  and  the 
disposition  of  the  routes  at  issue,  as 
required  by  Ashbacker  procedures  and 
established  precedent  and  practice 
Thus.  Section  VI  of  the  proposed  Final 
Judgment  recognizes  that  "...  a  U.S. 
carrier  holding  authority  to  serve 
London  from  the  Bahimore/Washington 
or  Charlotte  gateways  may  seek 
permission  from  the  Department  of 
Transportation  to  transfer  that  authority 
to  another  U.S.  gateway  point.  "It  also 
recognizes  that  such  transfer  of  gateway 
designation  may  result  in  different 
service  patterns  "If  permission  is  sought 
from  and  approved  by  the  Department 
of  Transportation.  .  .  ." 

Thus,  the  foregoing  would  indicate 
that  the  proposed  Final  Judgment 
recognizes  the  paramount  function  of 
the  DOT  and  did  not  intend  to  influence 
a  departure  from  its  independent  public 
interest  consideration  and  processing  of 
applications. 

However,  as  above  noted,  we  are 
constrained  to  submit  these  comments 
by  reason  of  USAir's  pleadings  before 
the  Department  of  Transportation  urging 
that  the  Proposed  Judgment  gives  it  an 
absolute  "right"  to  sell  the  routes;  that 
the  consent  decree  "protects  USAir's 
right  to  divest  its  assets  for  the  highest 
value  it  can  obtain";  and  the  Ashbacker 


IS  not  applicable.  (Reply  of  USAir  in 
DOT  Docket  487fil,  May  5,  1993). 

The  Uepartmeni  has  exclusive 
statutor)-  jcifisdiction  to  approve  the 
hssuance,  transfer,  allocation  and 
reassignment  of  international  route 
authority  under  public  interest 
standards  as  defined  by  statute  and 
established  EX'^'I  precedent.  The 
mistaken  interpretation  argued  before 
the  DOT  by  US.Air  and  parties  to  the 
proposed  purchase  agreements  offers 
the  propo.sed  Final  Judgment  as  basis  to 
oust  the  indepe-.dent  iurisdiction  of  the 
Department  and  to  preclude  it  from 
doing  no  mnre  tiian  mboer  stamp 
proposed  sales,  regardless  of 
requirements  of  the  public  interest  and 
due  process,  subordinate  to  the  sales 
prices  offered  by  the  highest  bidders. 

We  tiierefore  DoHeve  it  necessary,  for 
clarification,  to  amend  tlie  proposed 
Finel  Judgment  to  eliminate  references 
to  the  required  sale  of  USAir's  London 
route.s,  in  favor  of  merely  directing  the 
divestment  or  relinquishment  of  each 
such  route,  subject  to  the  discreiionaiy 
jurisdiction  of  the  Dep;irtment  of 
Transportation.  At  Llie  very  minimum 
the  proposed  Final  Judgment  should  be 
amended  by  revision  of  Sections  III,  VI 
or  otherwise  to  make  crystal  clear  that 
it  is  not  intended  to  diminish  or 
influence  the  exclusive  jurisdiction  of 
the  Department  of  Transportation  to 
reallocate  and  assign  the  route 
authorities  in  accordance  with  the 
public  interest  and  the  established 
standards  and  precedent  of  the 
Department. 

The  importance  of  insuring  complete 
clarification  by  the  above  recommiended 
amendments  is  underscored  by  the 
representations  and  discussions 
submitted  to  the  Department  of 
Transportation  in  various  pleadings  by 
most  of  the  parties,  save  parties  to  the 
sales  agreements.  The  following  extracts 
from  pages  12-16  of  the  Answer  of  the 
Raleigh-Durham  Parties  to  the  Joint 
Application  of  USAir  and  Nashville  in 
Docket  48786,  filed  May  11.  1993, 
exemplify  the  concerns  underlying 
these  Comments. 

US.Mr  and  its  contracting  purchasers  in 

thoir  "msh  to  judji^ent"  are  pressing  the 
Department  to  adopt  a  position  as  a  matter 
of  policy  and  as  a  matter  of  law  under  which 
USAir  and  its  partners  would  arrogate  to 
themselves  the  disposition  of  scarce 
international  resources,  based  on  "private 
interest  money"  rather  than  "public  interest 
merit". 

The  transfer  applications  cannot  be  so 
cavalierly  treated  as  USAir  and  its  three 
prospective  purchasing  partners  would  have 
it,  with  request  for  expeditetl  show  cause 
proceeding  excluding  other  applicatif)ns  for 
U.S. -UK.  authonty.  These  are  not  simplistic 
section  401(h)  route  transfer  applications  to 
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be  mcBsiTf'ci  by  past  cases  and  proredent 
whers  the  purchaser  has  st..od  squarely  in 
the  shoes  of  the  seller  over  the  route  snri 
between  the  market  terminals  involved-  The 
United.  Northwest,  and  Nashville  purchase 
agreements  involve  requests  for  new 
certificate  authorities  whii  h  are  diffpiHnt 
from  the  authorities  held  by  USAir;  United 
for  ChicagD- London,  in  lieu  of  Philadelphia. 
Northwest  for  Detrc it- London,  in  lieu  of 
BaltimotT,  and  Nashville  for  Nashville- 
London,  in  lieu  of  Charlotte  which  are  not 
US.Mr's  to  sell,  and  whirh  if  could  not 
lawliUy  sell  to  Nashville  in  any  event  Thfv 
must  be  treated  as  new  route  authontv  under 
switinn  401  (d),  and  suhiert  to  Ashbacker 
under  long  established  policy  and  precedent 

To  treat  these  requests  for  new  cer'if.t.a'e 
authonty  as  route  transfers  as  contended  by 
the  Joint  Applicants,  would  mean  that 
contrary  to  law  and  settled  Department 
policy,  the  Department  would  giyf»  up  ■ 
significant  measure  of  its  authority  to  a.io  atf 
scarce  national  resources  to  a  private  party, 
US.M',  and  mdirwctly  lo  a  foreign  air  carrier, 
British  .Airways.  It  is  extiusively  for  the 
De[  a^t.^lpnt  to  detennine  the  public  interest 
and  not  for  USAir  to  pick  the  Highest  bidder, 
guided  by  its  own  private  interests  and  those 
of  British  Airways  *    *    *. 

Only  two  years  ago  the  Department  faced 
a  situation  almost  identical  to  the  three  route 
"transfer"  agreements  here.  Northwest  and 
Hawaiian  had  contracted  to  transfer 
Hawaiian's  Honolulu-Sydney  route  to 
Northwest,  which  Northwest  proposed  'o  use 
to  cpera*'e  Los  Angeles-.Svdney  sor\-!ce  The 
Department  ruled  in  Xorthwvst  .\irt!r.e<:.  Ire  - 
Hawaiian  Airlines.  Ire  ,  Order  91-3-20  . 
March  n,  1991  that  what  Northwest  sought 
was  new  or  amended  certificate  authori'v. 
not  a  Section  4010.)  route  transfer  Moreovfr. 
since  there  were  pending  competitive 
applications,  the  route  which  Northwp<;i 
sought  could  only  be  granted  in  a  earner 
selection  proceeclmg  involving  comparative 
consideration.  To  quote  the  Department  at  7. 

"Northwest  initially  proposed  to 
implement  the  transferred  Australian  route 
by  operating  Los  Angeles-Svdney  nonstop. 
Both  America  West  and  Delta  have  spphed 
for  certificate  authority  to  serve  US  -New 
Zealand,  .Australia.  They  corr«ctly  note  that 
to  the  degree  Northwest  would  acquire  more 
or  different  authontv  tr,=in  what  Hawp.:.an 
has  now,  Northwest  is  effectively  applying  tnr 
new  or  amended  certificate  authonty  in  view 
of  application*  by  other  earners  and  the  fact 
that  Hawaiian's  certificate  authority  extends 
only  to  service  between  Honoiuiu-Svdnev, 
Nvirthwest  could  only  be  granted  Los 
Angeles-Sydney  authority  pursuant  to 
comparative  consideration  m  a  carrifr 
selection  proceeding.  This  result  is  manda'ed 
both  under  long-term  Department  poiu-^-  and 
precedent  and  under  the  Ashbacker  Doctnne. 
We  therefore  tentatively  conclude  that 
Nortihwest  m.ay  no!  obtain  certificate 
authority  to  serve  Los-Angeles- Sydney 
through  a  certificate  transfer  frr  -r.  Hawaiian." 
(Emphasis  supplied] 

The  Northwest.'Hawaiuir,  siluat.on  is 
indistinguishable  from  the  instant  cas<t.  and 
what  the  Department  ruled  two  short  years 
ago,  as  a  matter  of  policy,  law  and 
Ashbacker,  Is  dispositive  of  the  three 
"transfer"  applications  here  involved. 


,As  in  the  Xorthwesl'HnwiiifTi  Tcse there 
rtre  pendinfl  numerous  applira'icns  involving 
i    S  -London  ser.Mce.  i  e.  Roieifih-Drirhain- 
Lonnon,  fJeveiand-i^-ndon,  Sail  LakeQty- 
London:  Nashville- London  snd  other 
applications  for  vanoui  t^'pf>s  of  '.'.S.-U.K. 
service.  Since  what  is  af  is.sue  is  a  limited 
entry  market  involving  oniv  'nree  routes  and 
only  two  swifchable  gntewsv*!  it  must  be 
concluded  that  grant  of  one  or  more  of  the 
route  transW  agreements  r^jhber  stanrped  in 
8  highly  restncfeci  show  cause  pr'n  !>»"^:itf  ?.•> 
the  applicants  wouid  have  !t,  wov..d 
effpc'ivelv  prevent  grant  of  one  or  more  of  the 
other  pending  applications.  A  carrier/ 
gateway  comparative  selection  proceeding  is 
clea.-ly  nnjuired  by  Ashbacker 

On  the  basis  of  the  forpgo.ng  we 
would  nr^e  that  refert'nu's  to  sale  of  the 
routes  be  deleted,  or  'hat.  at  minimum, 
the  propo«sed  Final  ludgntent  be 
amended  so  as  to  provide  deariv  that 
nothing  therein  contained  is  intended  tn 
dimmish,  defra<i  from  or  influence  th*^ 
exclusive  jitrisdictinn  of  the  Department 
of  Transportation  to  determine  the 
reallocation  of  routes,  however  divested, 
under  the  estaLiLshed  standards  i-f  the 
public  interest  and  with  ciuf^  rvr^aia  (or 
Ashbacker  considerations  and  'he 
requirement  for  compf)rative 
proceedings  neressarv  to  rcr.sui":  n 
number  of  rompetmf!  mofually 
e,xclusive  cameT,''city  combinartions  for 
limited  U.S.-London  route  availability. 

Respect fiiUy  submitted, 
Theodore  L  Seamon, 
Howard  G,  Feidman, 
A  ttcrneysfor  the  Raleigh-Durham  Parties. 

Q,,-.  ;n  Davison  '202)  ^24-2650 

Croweil  ft  .Vlorlng 

1001  Pennsylvania  Avenue  NW.. 

Washington  DC.  20004-2595,  (202)624- 

2500 
Cable:  Cromor,  FacsinMl*  (KapicomV  202- 

62&-5116  W  U.l,  nntematjonar]  64344. 

W  U.  (LV>me$tici  89-244* 
Suite  1200,  2010  Main  Street.  Irvine, 

C«Ufomia  ti27i4-7217,(714)263-«400. 

Facsimile  (714)  i63-«414 
.Serieants  Inn  London  ECav  ill.  44-71-436- 

3036.  Facsimile  44-71-936-3035 
■May  28, 1993 

007lg 

18272,215 

Mark  C.  Scbechter,  Esq., 

Chie/.  Transportation,  Energy  and. 

Apiculture  Section.  Antitrust  Division, 
Department  of  Justice,  555  Fourth  Street 
MV.,  Room  9104.  Washington,  DC 20001 
Re:  United  States  v.  USAir  Group,  Inc.,  Civil 
Action  No.  93-0530 
Dear  Mr  Schechter:  Continental  Airlines, 
Inc.  ("ContuiHatar')  is  submitting  comments 
on  the  prrpxised  Final  Judgment  in  the  above 
rase  beuiuse  of  iU  com;,«T»  th*t  USAir  is 
seeking  to  use  the  proposed  Fina;  (uOf^if  :.i 
to  prevent  the  Department  of  Transpi-rtition 
("DOT")  from  exercismg  its  sratuiorv 
functions  to  determine  the  U.S. -I'  K,  route 


structure  re«^ired  by  the  public  interest  and 
to  delay  expanded  competition  for  its 
partner,  British  Airwreys. 

USAir  has  been  unable  fo  sell  the  routes  for 
which  it  actoalfy  holds  authortfy  (BalrLmort/ 
Charlotte/PTiiladelphia-London).  and  USAir's 
proposed  agreements  to  sell  routes  it  does  not 
nold  could  delay  both  the  operation  of  new 
services  competing  with  USA  rr  and  its 
partner,  British  Airways,  and  the  negotiation 
of  a  new  bilateral  air  transport  agreement 
expanding  rights  fiar  U.S.  atrtlnes  betvnsn 
the  U.S.  and  the  UK. 

By  proposing  sales  which  involve  new 
routes  for  which  the  U.S.  is  tmable  to 
designate  additional  U  S.  oirlinet  under  the 
U.S.-U.K.  bilateral  air  transport  agreement. 
USAir's  actions  would  reqm're  negofiatlona 
with  the  U.K.  and.  under  DOT  precedent*, 
extensive  proceedings  before  any  new 
services  could  be  impJe—.-'p''  f-r  »>  r 
meantime,  USAir  and  Br;"!h  .MrTrayi  w::! 
contlnoe  fo  profif  from  the  absence  of 
competitive  services  In  the  U.S.-U.K.  market 
USAn-'s  rnvlaid  transfers  of  routes  which  ft 
does  not  hold  and  which  are  unavailable  for 
U.S.  atrfincs  must  not  toll  the  45  day  period 
given  to  USAir  to  divest  its  BelTixr  "h 
Charlotte/Philadelphia-London  p    •■  '  «f  i?r 
commencing  code-sharing  or,  -^w  >."icular 
ronte  with  British  Airways.  B>  seti-ng  to 
make  transfers  which  will  require 
negotiations  with  the  United  Kingdom, 
USAir  win  delay  negotiation  of 
comprehensive  revisions  in  the  U.K.  bilatent 
which  could  offer  significant  new  route 
opportunities  tor  U.S  airlines  and  the 
traveling  public, 

USAir  has  entered  agreemerUs  to  sell  the 
Philadelphia-London  route  to  United  Air 
Lines,  the  Babimore- London  rtHtte  to 
Northwest  Aitlinet,  and  the  Charlotte- 
London  route  to  the  Metropolitan  Nashville 
Airport  Authority  ["Nashvilla'T.  None  of  the 
purchasers,  however,  propose  to  operate  such 
routes  from  tlie  existing  gateway.  To 
implement  what  the  purchaser*  seek  to 
achieve  will  require  the  grant  of  sew 
certificate  authority  by  DOT  and/or  the 
negotiation  of  new  rights^m  the  Uaited 
Kingdom  under  the  bilateral  air  transport 
agreement  between  the  United  States  and 
that  country  as  we.ll  as  approval  of  the 
transfer  itself.  The  USAir  "transfer" 
applications  as  presented  to  DOT  raise 
iinportant  and  novel  issues  of  policy  and  law 
for  DOT  to  decide  before  such  applicatiooe 
can  be  acted  on. 

USAir's  sale  of  the  Philadelphia  route  to 
United  is  conditioned  on  moving  that  route 
to  Chicago,  where  United  would  become  the 
second  U.S.  carrier.  The  US  -U.K. bilater&l 
does  not  permit  the  Philadelphia  route  to  be 
moved  or  two  U.S.  carriers  on  the  Chicago- 
London  route  at  this  time.  USAir's  nte  of  the 
Baltimore  route  to  Northwest  is  conditioned 
on  moving  that  route  to  Detroit,  where 
Northwest  would  become  the  second  V.S. 
carrier.  The  U.S.-U,K.  bilateral  does  not 
permit  two  U  S.  carriers  on  the  Detroit- 
Londc^  route.  Finally,  USAir's  sale  otthe 
Charlotte  route  to  Nashville  raises  nov«)  lagal 
and  policy  issues  concerning  whether  a  city 
can  buy  •  route,  move  It  to  the  pa-  hr.^ii 
city,  and  designate  the  carrier  lo  r"  "'I  '  ■' 
American,  the  carrier  NashvilJw  proposes  to 
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sene  it.  hds  no  ^.dsnvllle-Lor.dun  certificate 
^uthority. 

In  a  recent  joint  filing  before  DOT"  USAir 
appears  to  contend  that  the  propcsed  Final 
Judgment  compels  favorable  DOT  action  on 
Its  proposed  transfer  applications.  For 
example,  that  document  states  as  follows: 

That  approach  fa  carrier  selection 
proceed ;.".gl  would  violate  the  consent  decree 
iha  Lnited  States  entered  with  USAir  .  .  . 
(Joint  Reply  at  2) 

Fidelity  to  the  consent  decree  .  .  .  requires 
that  the  Department  promptly  approve  the 
proposed  route  transfer.  (Joint  Reply  at  2) 

The  opponents  of  the  North  west-US  Air 
transfer  have  ignored  the  fact  that  the 
divestiture  of  USAir's  three  London  routes  is 
governed  by  a  consent  decree  between  USAir 
and  the  United  States.  (Joint  Reply  at  2) 

The  consent  decree,  consistent  with 
consent  decrees  in  all  other  antitrust 
divestiture  cases,  clearly  protects  USAir's 
right  to  divest  its  assets  for  the  highest  value 
it  can  obtain.  (Joint  Reply  at  2) 

The  opponents  of  the  proposed  transfer  in 
*>ffprt  ask  the  Department  to  strip  USAir  of 
'.r.e  right  to  sell  these  assets,  punishing  USAir 
ir;  a  way  unlike  any  other  party  subject  to  an 
a.ititrust  divestiture  order.  (Joint  Reply  at  5) 

USAir's  contentions  far  exceed  the  scope  of 
•he  proposed  Final  Judgment.  That  document 
does  not  permit  USAir  to  divest  assets  it  does 
not  own  and  which  do  not  even  exist  under 
the  U  S  -U  K.  bilateral.  The  proposed  Final 
Judgment  recognizes  in  Section  IV. B  that 
DOT  must  carry  out  its  statutorily  authorized 
functions  in  accordance  with  its  established 
practice  and  procedure.*  Under  that  section, 
LSAir  must  submit  any  transfer  agreement  to 
DOT  for  approval  and  DOT  may  approve, 
disapprove,  or  dismiss  that  application. 
Pursuant  to  section  401(h)  of  the  Federal 
.\v.ation  Act,  49  U.S.C.  1371(h),  DOT  must 
determine  whether  to  approve  any  certificate 
transfer  and,  pursuant  to  section  401(d],  49 
U.S.C.  1371(d),  it  must  determine  whether  to 
approve  the  issuance  of  new  functions.' 
There  is  no  mdication  the  proposed  Final 
Judgment  intended  to  infringe  these  DOT 
functions. 

In  the  proceedings  hfcfore  DOT,  Continental 
and  other  parties  have  pointed  out  that, 
under  long-established  DOT  precedents,  DOT 
d(je8  not  grant  route  rights  which  require 
bilateral  negotiations  prior  to  negotiations 
and,  therefore,  the  "transfers"  involving 
service  to  Chicago  and  Detroit  should  be 
dismis.sed.  Alternatively,  if  DOT  determines 
to  deviate  from  its  long-established 


UMI 


'  Joint  Rely  of  Northwest  Airlines,  Inc.  and 
USAir.  Inc  .DOT  Docket  48761,  May  5, 1993. 

' See  eg.  Sew  York  Shipping  Association  v. 
Federal  Mantime  Com'n.  854  F  2d  1338. 1371-72 
(D.C  Cir.  1988).  rert  denied  sub  nom.  International 
torioc.ho.ifmanj  Association.  AFL-CIO  v.  Federal 
\1anii2i.r  '^■im'n,  488  U.S.  1041  (1989):  Marquette 
Cement  Mfc  Co.  v  Federal  Trade  Com'n.  147  F.2d 
«a9.  =94  [Tn  Cir  li45). 

'   The  powers  and  duties  of  particular 
administrative  officer!  and  agencies  as  against  other 
of.'icers  and  agencies  are  determined  by  the  organic 
and  statutory  provisioiu  which  grant  them  their 
powers  and  define  their  duties,  and,  where  specific 
powers  and  duties  are  restricted  to,  or  vested  In.  a 
spec'fic  ofTicer  or  body,  others  are  prohibited  from 
■arr.ing  out  or  ■xercmns!  'hem."  (footnotes 
om.t!9d)73C.J.S.  S53 


precedents,  it  must  comparatively  consider 
the  U.K.  route  requests  of  other  carriers  that 
require  bilateral  negotiations,  rather  than 
proceed  to  give  piecemeal,  preferential 
treatment  to  United  and  Northwest. 

With  respect  to  the  transfer  of  Charlotte  to 
Nashville,*  which  is  permitted  by  the 
bilateral.  Continental  and  other  parties 
seeking  the  transfer  of  Baltimore  or  Charlotte 
to  other  permitted  gateways  have  shown  that, 
under  established  DOT  precedent,  where  the 
transferee  seeks  to  move  the  transferred  point 
to  a  new  city,  mutually  exclusive 
applications  must  be  set  for  comparative 
consideration.  In  that  situation,  new 
authority  is  being  sought  rather  than  the 
transfer  of  existing  authority  to  a  new 
carrier.* 

Even  if  DOT.  after  comparative 
consideration,  does  not  approve  the  USAir 
transfers.  USAir  will  receive  offsetting 
compensation.  Under  its  agreement  with 
British  Airways.  USAir  has  the  right  to 
conduct  wet-lease  operations  and  share  in 
profits  from  the  operations  between 
Baltimore/Charlotte/Pittsburgh  and  London 
as  compensation  for  having  to  give  up 
Baltimore.  Charlotte,  and  Philadelphia.  If 
such  profit-sharing  wet-lease  operations 
cannot  be  performed.  British  Airways  must 
make  of^tting  payments  to  USAir. 

Any  Final  Judgment  issued  in  this  case 
must  make  it  clear  that  it  does  not  govern 
DOT'S  exercise  of  its  statutory  duties  under 
Section  401  of  the  Federal  Aviation  Act  or 
the  negotiating  role  of  DOT  and  the 
Department  of  State  with  respect  to 
international  aviation  operating  rights.  The 
proposed  Final  Judgment  appears  to 
recognize  specifically  DOT'S  role  as  final 
arbiter  on  the  matters  within  its  statutory 
jurisdiction.  Nevertheless.  USAir  has 
attempted  to  misuse  that  draft  document  to 
circumscribe  DOT'S  authority.  The  Final 
Judgment  should  state  specifically  that  DOT 
is  authorized  under  Section  401  of  the 
Federal  Aviation  Act  to  act  on  any  transfer 
applications  presented  by  USAir  in  the 
public  interest  in  accordance  with  its 
established  policies  and  precedents. 
Moreover,  it  should  be  made  clear  the 
consent  decree  gives  USAir  no  right  to  sell 
assets  it  does  not  own  or  which  do  not  exist 
under  the  bilateral  air  transport  agreement 
between  the  United  States  and  the  United 
Kingdom. 

Respectfully  submitted. 
Crowell  k  Moring, 
By:  R.  Bruce  Keiner,  Jr., 
Calvin  Davison, 

Counsel  for  Continental  Airlines,  Inc. 
cc:  Charles  F.  Rule,  Esq., 
Covington  &  Burling,  1201  Pennsylvania  Ave.. 
NW.,  Washington,  DC  20004.  Counsel  for 
USAir  Group,  Inc. 

American  Airlinea 


*This  transfer  also  raises  serious  issues  related  to 
the  purchase  of  a  route  by  a  city. 

'Comparative  consideration  of  other  cities  would 
also  be  required  In  connection  with  the  transfer  of 
Baltimore  to  Detroit  and  Philadelphia  to  Chicago, 
even  if  such  transfers  were  permitted  by  the 
bilateral,  which  they  are  not. 


May  28,  1993 

Mark  C.  Schechter, 

Chief  Transportation,  Energy  and 

Agriculture  Section.  Antitrust  Division, 
Department  of  Justice,  555  Fourth  Street 
KW.,  Boom  9104,  Washington,  DC 20001 

Re:  United  States  v.  USAir  Group,  Inc., 
D.D.C.  Civil  Action  No.  93-0530 
Dear  Mr.  Schechter:  On  behalf  of  American 

Airlines,  Inc.,  and  pursuant  to  58  Fed  Reg 

16698,  March  30,  1993,  enclosed  are 

comments  on  the  proposed  final  judgment  in 

the  captioned  proceeding. 
Very  truly  yours, 

Carl  B.  Nelson,  Jr., 

Associate  General  Counsel.  American 

Airlines.  Inc..  (202 j  857-4228. 

CBN/ab 

Enclosure 

cc:  Service  List 

Service  List 

Charles  Rule,  Covington  &  Burling,  1201 

Pennsylvania  Ave.,  NW  ,  9th  Floor, 

Washington.  DC  20044 
Richard  D.  Mathias.  Frank  J.  Costello, 

Cathleen  P.  Peterson.  Zuckert,  Scoutt  & 

Rasenberger,  888  17th  Street,  NW., 

Washington,  DC  20006 
Michael  J.  Roberts,  Russell  E.  Pommer, 

Vemer,  Liipfert,  Bern  hard.  McPherson  k 

Hand,  901  15th  Street.  NW..  Suite  700, 

Washington.  DC  20005 
Elliott  M.  Seiden,  Vice  President,  Law  ar.d 

Government  Affairs,  Northwest  Airlines, 

Inc.,  901  15th  Street,  NW  ,  Suite  500, 

Washington,  DC  20005 
Robert  E.  Cohn,  Shaw,  Pittman.  Potts  k 

Trowbridge,  2300  N  Street,  NW., 

Washington.  DC  20037 
James  T.  Lloyd,  Frank  J.  Cotter,  USAir,  Inc., 

Crystal  Park  Fo'jj.  2345  Crvstal  Drive, 

Arlington,  VA  22227 
R.  Bruce  Keiner,  Crowell  k  Moring,  1001 

Pennsylvania  Avenue,  NW.,  10th  Floor 

North,  Washington,  DC  20004 
Theodore  I.  Seamon.  1000  Pntomac  Street. 

NW.,  Suite  300,  Washington.  DC  20007 
Joel  Stephen  Burton,  Gin,sburg.  Feidman  k 

Bress.  Chartered,  1250  Connecticut 

Avenue,  NW.,  Suite  800,  Washington.  DC 

20036 
Morris  R.  Garfinkle.  Galiand.  Kharasch. 

Morse  k  Garfinkle.  P  C,  1054  31st  Street. 

NW.,  Canal  Square,  Washington.  DC  20007 
Honorable  Federico  Pena  Secretary  of 

Transportation,  Department  of 

Transportation,  400  7th  Street.  SW  ,  Room 

10220,  Washington.  EX:  20590 
Rosalind  A.  Knapp,  Actmg  Genera!  Counsel, 

Department  of  Transportation.  400  7th 

Street.  SW.,  Room  10428,  Washington,  DC 

20590 
Patrick  V,  Murphy.  Acting  Assistant 

Secretary  for  Policy  and  Int'l  .Affairs, 

Department  of  Transportation,  400  7th 

Street,  SW..  Room  10228,  Washington.  DC 

20590 

In  the  United  States  District  Court  for 
the  District  of  Columbia;  United  States 
V.  USAIR  Group,  Inc.,  Civil  Action  No 
93-0530, 
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Comments  of  American  Airlines,  Inr 
on  Proposed  Final  Judgment 

Communications  with  respect  to  this 
document  should  be  sent  to: 
Michael  A.  Doyle,  H.  Stephen  Harris,  Jr., 

Alston  &  Bird,  One  Atlantic  Center, 

1201  West  Peachtree  Street,  Atlanta, 

GA  30309,  (404)  881-7340 
David  A.  Schwarte,  Associate  General 

Counsel,  American  Airlines,  Inc.,  P.O. 

Box  619616,  MD5675.  DEW  Airport, 

Texas  75261,  (817)  967-1262 
Carl  B.  Nelson,  Jr.,  Associate  General 

Counsel,  American  Airlines,  Inc., 

1101  17lh  Street,  NW.,  Suite  600. 

Washington,  DC  20036,  DC.  Bar 

214205.  (202)  857-4228 
Attorneys  for  American  Airlines.  Inc. 

May  28, 1993 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
V.  USAir  Group,  Inc.,  Civil  Action  No. 
93-0530. 

Comments  of  .American  .Airliiies,  Inc. 
on  Proposed  Final  fucigrriert 

American  Airlines,  Inc.,  pursuant  to 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-{h),  hereby  submits 
its  comments  on  the  proposed  final 
judgment  concerning  the  disposition  of 
USAir's  three  U.S.-London  routes  in 
view  of  the  alliance  between  USAir  and 
British  Airways.  The  proposed  final 
judgment,  stipulation,  and  competitive 
impact  statement  in  this  matter  were 
published  on  March  30. 1993  (58  FT? 
16698). 

First,  American  believes  that  no  cause 
of  action  exists  against  USAir  under 
section  7  of  the  Clayton  Act,  as  pled  by 
the  United  States.  This  raises  a 
threshold  issue  of  why  USAir  would 
consent  to  a  settlement  with  the 
Department  of  Justice  on  this  matter. 
One  explanation  may  be  that  USAir 
hoped  to  gain  this  Court's  imprimatur 
that  it  has  a  "right"  to 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
V.  USAir  Group,  Inc.,  Civil  Action  No. 
93-0530. 

Cnrirnpnts  of  American  Airlines,  Inc. 
■in  Proposed  Final  ludgment 

Communications  with  respect  to  this 
document  should  be  sent  to: 
Michael  A.  Doyle,  H.  Stephen  Harris,  Jr., 

Alston  &  Bird,  One  Atlantic  Center. 

1201  West  Peachtree  Street,  Atlanta, 

GA  30309,  (404)  881-7340 
Devid  A.  Schwarte,  Associate  General 

Counsel,  American  Airlines,  Inc.,  P.O. 

Box  619616,  MD5675,  DFW  Airport, 

Texas  75261, (817)  967-1262 
C^rl  B.  Nelson,  Jr  ,  Associate  General 

Counsel,  American  Airlines,  Inc., 

1 1 Q 1  1 7th  Street  NW.,  Suite  600, 


Washington,  DC  20036,  D.C.  Bar 

•  214205.(202)857-4228 
Attorneys  for  American  Airlines,  Inc. 
May  28, 1993 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
v.  USAir  Group,  Inc.,  Civil  Action  No. 
93-0530. 

Communis  uf  Amprn  an  Airlines,  Inc. 

on  Pr'>p(i»*»*<i  J-'mai  lu^lunifr.t 

Amencan  Ainmes.  inc..  pursuant  to 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h).  hereby  submits 
its  comments  on  the  proposed  final 
judgment  concerning  the  disposition  of 
USAir's  three  U.S.-London  routes  in 
view  of  the  alliance  between  USAir  and 
British  Airways.  The  proposed  final 
judgment,  stipulation,  and  competitive 
impact  statement  in  this  matter  were 
published  on  March  30, 1993  (58  FR 
16698). 

First,  American  believes  that  no  cause 
of  action  exists  against  USAir  under 
Section  7  of  the  Clayton  Act,  as  pled  by 
the  United  States.  This  raises  a 
threshold  issue  of  why  USAir  would 
consent  to  a  settlement  with  the 
Department  of  Justice  on  this  matter. 
One  explanation  may  be  that  USAir 
hoped  to  gain  this  Court's  imprimatur 
that  it  has  a  "right"  to  sell  its  three 
U.S.-London  routes  to  the  highest 
bidder,  notwithstanding  the  exclusive 
jurisdiction  of  the  Department  of 
Transportation  to  decide  that  issue.  The 
proposed  consent  decree  also  comes  to 
the  Court  at  the  same  time  as  USAir's 
proposed  stipulated  settlement  of  a 
proceeding  brought  by  the  Department 
of  Justice  alleging  price-fixing  among 
U.S.  air  carriers.  United  States  v.  Airline 
Tariff  Publishing  Company.  In  the  event 
this  case  is  not  dismissed  for  lack  of 
jurisdiction,  the  Court  should  hold  an 
evidentiary  hearing  to  determine  all  the 
facts  and  circumstances  surrounding  the 
proposed  decree. 

If  the  Court  does  have  jurisdiction, 
American  agrees  that  USAir  should  be 
ordered  to  give  up  its  three  U.S.-London 
routes  (from  the  Philadelphia, 
Baltimore,  and  Charlotte  gateways).  As 
the  Department  of  Justice  noted  in  the 
competitive  impact  statement,  the  Air 
Transport  Agreement  between  the 
United  States  and  the  United  Kingdom, 
known  as  Bermuda  2,  limits  the  number 
of  airlines  allowed  to  serve  between  the 
two  countries,  and  the  number  of  flights 
each  airline  may  provide.  The  British 
Airways-USAir  global  alliance,  which 
features  coordinated  services  such  as 
wet-leasing  and  code-sharing,  would 
adversely  affect  overall  U.S  -flag 
competition  against  British  Airways  and 
reduce  the  U.S.-flag  share  of  the  U.S.- 


U.K.  market  if  USAir  were  allowed  to 
retain  its  three  London  routes. 

However,  American  objects  to  any 
implication  in  the  proposed  decree  that 
USAir  is  required  to  sell  its  London 
routes,  as  distinguished  from 
relinquishing  this  authority  for 
reassignment  by  the  Department  of 
Transportation  to  other  U.S.  carriers.  As 
we  show  below.  DOT  has  exclusive 
jurisdiction  under  section  401(h)  of  the 
Federal  Aviation  Act  to  determine  the 
transfer  of  international  route  authority 
in  the  public  interest.  The  final 
judgment  should  explicitly 
acknowledge  DOT'S  jurisdiction  to 
decide  the  terms  on  which  USAir  must 
give  up  these  routes.  American's 
position  before  DOT  is  that  it  would  be 
contrary  to  the  public  interest  under 
section  401(h)  for  USAir  to  sell  its 
London  authority  where  the  proceeds 
would  benefit  British  Airways. 

In  addition,  the  proposed  decree  is 
deficient  because  it  would  allow  USAir 
to  retain  its  London  authority  until  45 
days  after  commencement  of  code- 
sharing  between  USAir  and  British 
Airways  on  the  routes,  and  even  that 
period  would  be  tolled  pending  DOT 
procedures  to  transfer  the  routes.  This 
provision  not  only  leaves  the  timing  of 
competitive  entry  within  the  control  of 
USAir.  but  would  give  USAir  a  free 
hand  to  pursue  its  global  alliance  with 
British  Airways  without  any  divestiture 
or  relinquishment  obligation  on  an 
affected  route  so  long  as  code-sharing  is 
not  offered  on  that  route.  In  order  to 
preserve  competition  against  British 
Ainv'ays  between  the  U.S.  and  the  U.K.. 
the  final  judgment  should  require  USAir 
to  cede  all  three  routes  immediately. 

These  and  other  issues  are  discussed 
below. 

I.  No  Cause  of  Action  Exists  Against 
USAir  Under  Section  7  of  the  Clajrton 
Act 

Section  7  of  the  Clayton  Act  prohibits 
"person[sl  engaged  in  commerce,  or  in 
any  activity  affecting  commerce  •  •  • 
(from)  acquirling],  directly  or  indirectly, 
the  whole  or  any  part  of  the  stock  or 
other  share  capital  •  •  •  of  another 
person  engaged  also  in  commerce  or  in 
any  activity  affecting  commerce,  where 
in  any  line  of  commerce  or  in  any 
activity  affecting  commerce  in  any 
section  of  the  country,  the  effect  of  such 
acquisition  may  be  substantially  to 
lessen  competition,  or  to  tend  to  create 
a  monopoly"  (15  U.S  C.  18).  By  its  term, 
therefore,  section  7  prohibits  the  act  of 
acquiring,  but  does  not  prohibit  being 
acquired.  See  16B  J.  von  Kalinowski, 
Antitrust  Laws  and  Trade  Regulation, 
§  15.0212).  at  15-20,  n.  58  (1993). 
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Accord  in  j?ly.  no  cause  of  action  ander 
Section  7  of  the  Cla>-ton  Act.  as  pled  by 
the  United  States,  lies  against  USAir. 
See  United  Slates  v.  Ccca-Cola  Bcttling 
Co.  of  LA..  575  F.2d  222.  230  (9th  Qr. 
1978)  (both  sellers  and  buyers  named  as 
parties  defendant;  the  court  noted  that 
"sellers  in  Section  7  rases  are  not 
technical  violators  of  the  law,"  but 
found  that  "if  effective  implenentation 
of  public  policy  cannot  be  decreed 
without  adversely  involving  third 
parties  (such  as  sellers!  courts  in  equity 
may,  within  limits,  involve  such  third 
parties  in  the  relief  to  be  granted"); 
United  States  v.  E.I.  duPont  de  Nemours 
and  Co.  177  F.  Supp.  1.  10-11  (N.D.  111. 

1959)  (both  acquiror  of  stock  and  seller 
named  as  parties  defendant;  while  relief 
can  be  granted  against  the  seller  under 
the  court's  equitable  powers,  the  seller 
did  not  violate  Section  7);  United  States 
V  Phillips  Petroleum  Co.,  367  F.  Supp. 
1226. 1239-1242  (CD.  Cal.  1973) 
(iame);  United  States  v.  Pabst  Brewing 
Co..  183  F.  Supp.  220.  221  (E.D.  Wis. 

1960)  (same). 

There  is  not  a  case  or  controversy 
before  the  Court,  and  the  Court  thus 
lacks  jurisdiction  over  the  matter. 
Counsel  for  the  parties  are  no  doubt 
conversant  v«th  these  elementary 
principles  of  jurisdiction  and  with  the 
scope  of  Section  7  of  the  Clayton  Act. 
So,  American  must  ask  whether  USAir 
is  being  rewarded,  rather  than  punished, 
by  the  proposed  consent  decree,  and  if 
the  former,  whether  the  proposed  decree 
was  reached  by  an  unstated  collateral 
accommodation. 

In  the  underlying  Investment 
.-\greement  between  British  Airways  and 
UoAir  consummated  on  January  21, 
1993 — two  months  before  USAir  entered 
into  the  proposed  consent  decree— 
USAir  agreed  to  divest  or  relinquish  its 
th.ree  U.S. -London  routes  (Section  10.5, 
reproduced  in  Attachment  4).  In 
approving  code-sharing  and  wet-leasing 
a.-rangements  between  BA  and  USAir  by 
Order  93-3-17,  March  15,  1993,  p.  15. 
DOT  relied  on  the  fact  that  USAir  had 
consented  to  give  up  its  U.S.-Lcndon 
routes  ("USAir  is  relinquishing  its  route 
authority  in  all  of  its  U.S.-London 
markets,  including  markets  involved  in 
the  wet  lease  for  which  USAir  and  BA 
held  common  authority.  That  authority 
will  be  available  for  other  U.S.  earners, 
which  can  compete  with  BA  in  these 
markets  Thus,  we  find  no  evidence  that 
the  wet-lease  agreement  between  USAir 
end  BA  will  reduce  competition  in  the 
markets  involved  or  be  contrary  to  the 
antitrust  laws").  By  entering  into  the 
pTjposed  decree  despite  the  United 
S'.a  es'  obvious  lack  of  jurisdiction 
under  section  7  of  the  Clayton  Act, 


USAir  had  nothing  to  iose  but  a  lot  to 
gain. 

One  explanation  for  USAir's  conduct 
is  that  it  wanted  the  benefits  of  a 
consent  decree  that  it  could  assert  gives 
it  the  "right"  to  sell  its  London  routes, 
dftspite  the  exclusive  jurisdiction  of  the 
Department  of  Transportation  to 
determine  that  issue.  Indeed,  as  we 
show  in  Section  n  bfllow,  USAir  has 
already  filed  a  pleading  at  DOT 
asserting  that  a  ruling  by  the  agency 
denying  USAir's  pending  epplications 
to  sell  the  routes  to  the  highest  bidder 
would  "violate"  the  consent  decree. 
Another  consideration  is  that  the 
proposed  decree— which  clearly 
benefits  rather  than  punished  USAir — 
comes  at  the  same  time  as  USAir's 
proposed  stipulated  settlement  of  the 
Government's  controversial  price-fixing 
allegations  in  United  States  v.  Airline 
Tariff  Publishing  Co..  Civil  Action  No. 
92-2854  (CHR)  (D.D.C ) 

American  submits  that,  in  order  to 
determine  that  the  proposed  consent 
judginent  is  in  the  public  interest  as 
required  by  15  U.S.C.  16(e).  the  Court 
should  inquire  into  the  process  by 
which  the  terms  of  the  judgment  were 
reached,  and  the  extent  to  which 
USAir's  agreement  with  the  Department 
of  Justice  to  settle  the  United  States  v. 
ATPCO  case  was  con';ideration  for  the 
highlv  favorable  consent  judgment  here. 

Indeed,  by  seeking  a  consent  decree 
which  it  can  bootstrap  into  claiming  a 
"right"  to  sell  the  routes,  USAir  is,  with 
the  assistance  of  the  Antitrust  Division 
of  the  Department  of  Ju.stice,  attempting 
to  use  this  Court  to  erect  barriers  to 
competitive  entry  into  these  markets. 
Were  the  Court  to  approve  this  scheme, 
the  result  would  be  to  add  multi-million 
dollar  barriers  to  the  entry  of 
competition  on  the  affected  routes.  Bids 
already  received  by  US.Air,  conditioned 
inter  alia  on  this  Court's  approval  of  the 
proposed  decree,  total  $24.5  million. 
The  correct  resolution  is  for  DOT  to 
exercise  its  jurisdiction  governing  the 
disposition  of  these  route  authorities, 
which  carries  with  it  the  responsibility 
to  weigh  the  public  interest  in 
preventing  "anticompetitive  practices  in 
air  transportation  and  the  avoidance 
of  •  *  *  unreasonable  industry 
concentration,  excessive  market 
domination  and  monopoly  power" 
(Federal  Aviation  Act,  section  102(a)). 
Therefore,  the  consent  decree  provision 
permitting  sale  of  these  routes  is 
anticompetitive  in  and  of  itself,  and 
cannot  serve  as  a  remedy  for  violation 
of  section  7  of  the  Clayton  Act. 

Moreover,  the  complaint  alleges  that 
the  elimination  of  competition  between 
British  Airways  and  USAir  constitutes  a 
violation  of  section  7  of  the  Cla3rton  Act. 


The  complaint  farther  alleges  that  this 
elimination  of  competition  is 
accomplished  by  BA's  acquisition  of 
USAir  stock,  as  well  as  the  overlap  on 
the  U.S.-London  routes.  The  relief 
sought  fails  to  cure,  or  even  address,  the 
anticompetitive  effects  of  BA's  stock 
ownership,  which  is  the  financial 
support  for  the  strategic  alliance  of  the 
two  carriers,  intended  to  operate 
ultimately  as  one  company.  If,  as  the 
complaint  alleges,  the  elimination  of 
competition  between  British  Airways 
and  USAir  violates  section  7,  then  that 
violation  can  be  cured  only  by  an  order 
requiring  BA  to  divest  itself  of  the  stock 
ownership,  and  prohibiting  it  from 
exercising  its  option  to  acquire  an  even 
greater  equity  interest  in  USAir  in  the 
future.  As  a  consequence,  the  Court 
should  order  that  British  Airways  be 
joined  as  a  party  defendant  in  order  that 
such  complete  relief  may  be  considered. 

The  Tunney  Act  is  intended  to 
prevent  abuses  of  the  consent  decree 
process.  See  S.  Rep.  No.  298,  93d  Cong. 
1st  Sess.  5  (1973).  By  eliminating  the 
"excessive  secrecy"  in  the  consent 
decree  process,  the  Tunney  Act  seeks  to 
ensure  that  antitrust  violators  do  not  use 
their  economic  power  to  obtain  "back 
room"  deals.  Hearings  on  H.R.  9702, 
H.R.  9947,  and  S.  782,  Consent  Decree 
Bills  Before  the  Subcomm.  on 
Monopolies  and  Commercial  Law  of  the 
House  Judiciary  Committee,  93d  Cong. 
1st  Sess.  40  (1977)  (hereinafter, 
"Hearings")  (Testimony  of  Sen. 
Tunney).  See  also  United  States  v. 
American  Tel.  &  Tel  Co..  552  F.  Supp. 
131.  148  P.D  C.  1982),  aff'd  sub  nom. 
Maryland  v.  United  States.  460  U.S. 
1001  (1983). 

The  procedures  under  the  Tunney  Act 
are  aimed  at  creating  a  public  record  of 
the  reasoning  behind  the  Government's 
consent  to  the  decree,  in  order  to  ensure 
that  the  public  interest  is  ser\'ed 
thereby.  Hearings  at  40  (Testimony  of 
Sen.  Tunney).  The  decree  proposed  to 
this  Court  may  involve  just  the  sort  of 
collateral  accommodation  that  the 
Tunney  Act  is  intended  to  prevent. 
Accordingly,  unless  the  Court  dismisses 
this  case  for  lack  of  jurisdiction,  it 
should  schedule  an  evidentiary  hearing 
to  determine  all  the  facts  and 
circumstances  behind  the  proposed 
settlement  between  USAir  and  the 
Department  of  Justice. 

II.  The  Department  of  Traasportation 
Has  Exclusive  luri&diction  to  Determine 
Whether  USAir  May  Sell  Its  I.ona^;n 
Routes 

The  transfer  of  international  route 
authority  from  one  carrier  to  another  is 
governed  by  section  401(h)  of  the 
Federal  Aviation  Act,  49  U.S.C.  1371(h). 
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which  provides  that  "No  rpr*:fr,a*ir'  ".■■•.\ 
be  transferred  unless  such  trarister  ;s 
approved  by  the  Board  [now  DOT!  as 
being  consistent  with  the  public 
interest."  This  vests  exclusive 
jurisdiction  within  DOT  to  determine 
the  disposition  of  routes,  including 
whether  routes  may  be  bought  and  sold, 
under  the  applicable  public  interest 
standard.  See  City  of  St.  Louis  v.  DOT, 
936  F.2d  1528,  1534  (8th  Cir.  1991) 
("the  ultimate  question  is  whether  the 
route  transfers  are  'consistent  with  the 
public  interest.'  •  •  *  Congress  wants 
the  standard  defined,  in  the  first 
instance  and  in  the  main,  by  the 
Department  of  Transportation"); 
Continental  Air  Lines  V.  CAB,  443  F.2d 
745,  758  n.  20  [DC.  Cir.  1971)  ("the 
responsibility  for  a  rational  pattern  of 
airline  routes,  making  for  a  healthy 
industry  and  good  air  transport  service 
for  the  public,  is  vested  in  me  Board, 
not  the  courts");  Railway  Express 
Agencyy.  CAB.  345  F.2d  445.  449  (DC. 
Cir.),  cert,  denied,  382  U.S.  879  (1965) 
("under  the  Federal  Aviation  Act,  the 
Board  is  given  exclusive  authority  and 
responsibility  for  the  economic 
regulation  of  the  air  transportation 
industry,  as  therein  defined"). 

The  proposed  decree  fails  to  recognize 
the  jurisdiction  of  the  Department  of 
Transportation  to  allow  or  disallow  the 
sale  of  international  route  authority. 
Indeed,  in  a  reply  submitted  to  DOT  in 
Docket  48761  on  May  5,  1993 
(Attachment  1).  USAir  is  already 
claiming  that  the  proposed  judgment 
gives  it  the  "right"  to  sell  the  routes.  In 
that  pleading,  USAir  goes  so  far  as  to 
asset  that  if  its  proposed  route  sales  are 
not  approved,  that  would  "violate  the 
consent  decree"  which  "protects 
ISAir's  right  to  divest  its  assets  for  the 
highest  value  it  can  obtain"  (pp.  2,  3). 

However,  nothing  in  the  consent 
decree  can  preclude  the  Department 
frorrs  carrying  out  its  statutorily 
authorized  functions,  including  its 
power  to  allow  or  disallow  route  sales 
and  transfers  under  the  public  interest 
standard  established  by  Congress  in 
Section  401(h).  See  Citv  of  Pontiac, 
Michigan  v  CAB,  361  F.2d  810,  813- 
814  (fith  Cir.  1966),  quoting  Phelps 
Dodge  Corp.  v.  MJ?B,  313  U.S.  177, 
183(1941)  C'Congress  entrusted  the  Civil 
Aeronautics  Board  with  the  duty  of 
promoting  the  development  of  a  sound 
air  transportation  system,  *   *   • 
Because  the  relation  of  remedy  to 
policy  is  pecuhar'.y  a  matter  for 
administrative  competence,  courts  must 
not  enter  the  allowable  area  of  the 
Board's  discretion  and  must  guard 
against  the  danger  of  sliding 
unconsciously  from  the  narrow  confines 
of  law  into  the  more  spacious  domain  of 


policy' ");  Kent  v.  CAB.  204  F.2d  263. 
266  (2d  Cir ).  cert,  denied,  346  U.S.  826 
(1953)  [" .\  private  contract  must  yield  to 
the  paramount  power  of  the  Board  to 
perform  its  duties  under  the  statute 
creating  it  to  approve  mergers  and 
transfers  of  certificates,  such  as  are  here 
involved,  only  upon  such  terms  as  it 
determines  to  be  just  and  reasonable  in 
the  public  interest").  See  also  McLean 
Trucking  Co  v  I  r.:ed  States,  Z2\  M.S. 
67,  79-88  (1944),  Sew  York  Shipping 
Ass'n  V  F.K1C.  8!54  F.2d  1338. 1371-1372 
fn  C  r,'   ■JQPPi,  cen^  denied,  488  U.S. 
KS  1  ..l-'.hi'r'.,  Marquette  Cement  Mfg.  Co. 
v.  FTC.  147  F.  2d  589,  594  (7th  Cir. 
1945).  The  proposed  decree  simply 
cannot  create  a  "right"  that  exists  apart 
from  DOT'S  jurisdiction  to  determine 
the  public  interest  under  the  Federal 
Aviation  Act. 

American's  opposition  to  USAirs 
proposed  sales  of  the  three  U.S. -London 
routes  it  is  required  to  give  up  is 
detailed  in  several  pleadings  that 
American  filed  at  EXDT  in  April  and  May 
1993  (Attachment  2): 

1.  There  is  no  public  interest 
justification  under  Section  401(h)  for 
allowing  USAir — as  party  to  an 
investment  agreement  under  which  it 
has  agreed  to  use  its  "best  efforts"  to 
become  controlled  by  British  Airways 
and  achieve  a  total  integration  with 
BA's  worldwide  network — to  sell  its 
London  routes.  These  are  U.S. 
franchises,  negotiated  by  our 
Government  for  use  by  U.S.  carriers  in 
the  public  interest  and  nof  for  the 
monetary  benefit  of  British  Airways. 

2.  Under  section  10.5  of  the  BA- 
USAir  Investment  Agreement  of  January 
21, 1993,  USAir  will  either  participate 
in  a  profit-sharing  arrangement  with  BA 
on  the  routes  it  must  give  up — with 
unlimited  potential  returns — or  BA  will 
"reimburse"  USAir  for  any  "losses 
suffered  by  [USAir)  in  the  divestiture  or 
relinquishment  of  (its)  U.K.  routes"  up 
to  an  amount  totalling  $50  million 
(Attachment  3).  In  its  Prospectus  of 
April  28, 1993,  USAir  informed  its 
shareholders  that  the  U.K.  routes  "were 
carried  on  its  books  at  approximately 
$48.7  million  at  December  31,  1992,  and 
the  Company  expects  to  recover  such 
amount  in  full  from  the  sale  of  the 
routes  or  pursuant  to  the  provisions  of 
the  Investment  Agreement  described 
above"  (p.  35.  emphasis  added) 
(Attachment  4).  In  effect,  British 
Airways  has  guaranteed  that  USAir  will 
receive  some  $50  million  for  ceding  its 
U.S. -London  routes,  even  it  these  routes 
cannot  be  sold. 

3.  Routes  sales  occur  only  in  the 
context  of  restrictive  agreements,  such 
as  Bermuda  2.  which  is  presently  in 
force  between  the  U.S.  and  the  U.K. 


Under  an  "open  skies"  agreement — 
which  Secretary  of  Transportation  Fena 
has  promised  to  seek  from  the  U.K.  this 
year — ^the  value  of  an  international  route 
is  zero.  It  would  be  incongruous  for  the 
U.S.  to  be  processing  London  route  sale 
applications,  and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  or 
community  to  pay  for  these  routes, 
while  the  U.S.  is  seeking  to  dismantle 
the  very  agreement  that  gives  the  routes 
value. 

To  be  sure,  it  is  not  within  the 
purview  of  the  Court  to  decide  whether 
or  not  it  is  in  the  public  interest  for 
USAir  to  be  allowed  to  sell  its  London 
routes.  As  established  by  Congress,  that 
role  rests  with  the  Department  of 
Transportation  under  the  Federal 
Aviation  Act.  By  the  same  token,  the 
Court  should  not  approve  a  proposed 
consent  decree  that  in  any  way  implies 
that  USAir  has  been  given  the  "right"  to 
sell  the  authority  in  issue. 

Accordingly,  if  the  Court  does  not 
dismiss  this  case  for  lack  of  jurisdiction, 
all  references  to  the  sale  of  USAir's 
London  routes  should  be  removed  from 
the  proposed  decree.  Consistent  with 
DOT'S  exclusive  jurisdiction  to 
determine  this  matter,  we  urge  that 
section  V  deleted,  and  that  section  IV  be 
amended  to  read  as  follows: 

USAir  is  horcby  ordered  and  directed  to 
divest  or  relinquish  each  U.S.-U.K.  Route  on 
terms  approved  by  plaintiff  and  subject  to 
decisions  with  respect  to  these  routes  by  the 
Department  of  Transportation  under 
applicable  provisions  of  the  Federal  Aviation 
Act,  49U.S.C.  1301,etseq. 

With  respect  to  the  timing  of  USAir's 
obligation  to  cede  these  routes, 
American  believes  that  should  occur 
immediately,  as  explained  in  the  final 
section  of  these  comments. 

III.  USAir  Should  Be  Required  To  Cede 
Its  Three  London  Routes  Immediately 

Under  the  terms  of  the  proposed  final 
judgment,  USAir  is  not  required  to 
divest  any  of  its  London  routes  until  45 
days  after  "that  route's  Commencement 
Date,"  meaning  the  date  on  which 
USAir  and  British  Airways  begin 
holding  out  to  the  public  code-sharing 
service  "at  the  U.S.  gateway  for  that 
route"  (Sections  IV.A  and  B.D).  "Code- 
sharing  service"  is  defined  as 
"scheduled  airline  passenger  service 
between  cities,  all  or  part  of  which  is 
operated  by  one  airline  but  which  is 
identified  with  the  airline  designator 
code  of  another  airline"  (Section  II.E).' 


'  By  the  way  "code-sharing  service"  is  defined, 
wet-leasing  operations  provided  by  USAJr  on  BA's 
U.S. -London  routes  would  also  be  included. 
Otherwise,  there  would  be  a  large  loophole  in  the 
proposed  consent  decree,  since  US.Mr  has  not  ypt 
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Thus,  despite  the  fact  that  USAir  and 
British  Airways  have  already  entered 
into  a  global  alliance  and  ^re  holding 
out  coordinated  international  services  to 
the  public  (see  Attachment  5),  the 
proposed  consent  decree  in  effect  leaves 
it  up  to  USAir  to  determine  the  timing 
of  competitive  entry  by  another  U.S. 
carrier  or  carriers  over  the  routes  USAir 
must  relinquish. 

Clearly,  USAir  should  be  required  to 
give  up  its  London  routes  now.  This 
authority  was  granted  to  USAir  in  the 
first  instance  to  maximize  U.S.  carrier 
competition  against  U  K.-flag  carriers 
operating  in  the  U.S. -London  market.  As 
of  January  21, 1993 — the  date  British 
Airways  invested  $300  million  in  USAir 
and  the  two  carriers  agreed  to  a  global 
alliance — USAir  cea.sed  to  be  an 
effective  competitor  against  British 
Airways.  It  would  be  contrary  to  the 
public  interest  and  to  competition 
policy  for  the  U.S.  Government  to  allow 
USAir  to  retain  its  London  authority  for 
any  further  period  of  time. 

For  these  reasons,  in  the  event  the 
Court  does  not  dismiss  this  case  for  lack 
of  jurisdiction,  the  provisions  in  the 
proposed  consent  decree  allowing 
USAir  to  hold  on  to  each  of  its  three 
London  routes  until  at  least  45  days 
after  code-sharing  begins  on  "that 
route"  should  be  deleted.  Instead,  the 
final  judgment  should  order  USAir  to 
cede  its  London  authority  immediately. 
That  would  facilitate  restoration  of  the 
full  measure  of  competition  between 
US.  gateways  and  London  that  was  lost 
when  USAir  effectively  ceased  to 
compete  with  British  Airways  on 
January  21.  1993. 

Respectfully  submitted.  I 

CariB  Nelson,  Jr., 

Associate  General  Counsel  American 
Airlines,  Inc. 

Michael  A.  Doyle,  I 

H.  Stephen  Harris,  Jr., 

Alston  &  Bird 

Atlomeys  for  American  Airlines,  Inc. 

May  28. 1993.  | 

Before  the  Department  of 
Transportation.  Office  of  the  Secretary, 
Washington,  DC.:  Joint  Application  of 
Northwest  Airlines,  Inc  and  USAir,  Inc. 
for  a  certificate  transfer  pursuant  to 
Section  401  [h]  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (Baltimore- 
London),  Docket  48761. 


Joint  Reply  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  to  Answers  of 
American,  Continental,  Delta  and 
Raleigh/Durham 

Communications  with  respect  to  this 
document  should  be  sent  to: 
James  T.  Lloyd,  Executive  Vice 
President  and  General  Counsel.  Frank 
J.  Cotter,  Assistant  General  Counsel, 
USAir.  Inc.,  Crystal  Park  Four,  2345 
Crystal  Drive,  Arlington,  Virginia, 
(703) 418-5220. 
Richard  D.  Mathias,  Frank  J.  Costello. 
Zuckert.  Scoutt  k  Rasenberger.  888 
17th  Street  KVf.,  Washington,  DC 
20006. (202)  298-«660. 
Counsel  for  USAir,  Inc. 
Richard  B,  Hirst,  Senior  Vice  President 
and  General  Coxmsel,  Northwest 
Airlines,  Inc.,  5101  Northwest  Drive. 
St.  Paul,  MN  55111. 
Elliott  M.  Seiden,  Vice  President  Law 
and  Government  Af&irs,  Peter  B. 
Kenney,  Jr..  Associate  General 
Counsel,  Northwest  Airhnes,  Inc.,  901 
15th  Street  NW.,  Washington.  DC 
20005,  (202)  842-3193. 
Mays,  1993. 

Before  the  Departmeut  of 
Transportation,  Office  of  the  Secretary, 
Washington,  DC;  Joint  Application  of 
Northwest  Airlines,  Inc.  and  USAir,  Inc. 
for  a  certificate  transfer  pursuant  to 
Section  401(h)  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (Baltimore- 
London),  Docket  48761. 

Joint  Reply  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  to  Answers  of 
American,  Continental,  Delta  and 
Raleigh  Durham 

Northwest  Airlines,  Inc. 
(•'Northwest")  and  USAir.  Inc. 
("USAir"),  pursuant  to  the  Department's 
Notice,  served  April  23, 1993,  hereby 
submit  this  joint  reply  to  the  answers  of 
American  Airlines,  Inc.  ("American"), 
Continental  Airlines.  Inc. 
("Continental"),  Deha  Air  Lines,  Inc. 
("Delta")  and  Raleigh/Durham. ^ 

Each  of  these  carriers  has  peppered 
the  Department  with  applications  for 
new  U.K.  route  authority.  What 
distinguishes  these  applications  from 
Northwest's  is  the  fact  that  none  of  tliese 
applicants  valued  new  U.K.  route 
authority  enough  to  offer  USAir  a  dime 
to  buy  its  rights.  Northwe.st.  on  the  other 
hand,  has  agreed  to  pay  USAir  $5 
million  for  the  right  to  obtain  its 
Baltimore-London  authority  and  transfer 
it  to  Detroit.  This  fact  alone 
demonstrates  that  Northwest's  urgent 


UMI 


proposed  be>'ond-gat9way  codk-sharing  wrvicA  on 
the  Baltimore  or  dfuriotte  routes.  To  remove  any 
a.'nbigiiity  on  this  point.  Section  n.E  should  be 
aaiBrdAd  to  state  specificaUy  that  "code-shar.ag 
lervice"  includes  wet-lease  operations. 


'  For  the  reasons  set  forth  herein.  Northwest  and 
USAir  also  oppose  motions  to  modify  the  scope 
and/or  to  consolidate  filed  by  Continental  (with 
Dockets  4«755  and  48756).  Delta  (with  Docket 
48757)  and  Tuwer  (with  all  pending  applications). 


desire  to  offer  London  service  from  its 
largest  hub  constitutes  the  highest  and 
most  productive  use  of  USAir's 
Baltimore-London  authority.  The  timely 
transfer  of  that  authority  to  Northwest 
should  not  be  derailed  by  the  fact  that 
other  carriers  have  now  composed  wish 
lists  for  new  autliority  that  they  claim  to 
want  but  were  unwilling  to  buy. 

The  opponents  of  the  proposed 
transfer  urge  the  Department  to  second- 
guess  the  market  by  conducting  a  carrier 
selection  proceeding  to  reassign  US.\ir's 
U.S. -London  routes.  That  approach 
would  both  violate  the  consent  decree 
the  United  States  entered  with  USAir 
and  violate  longstanding  Department 
precedent  and  policy  to  rely  p'-.nc:pally 
on  market  forces  to  govern  the  transfer 
of  route  rights.  Fidelity  tn  the  consent 
decree  and  its  own  precedents  requires 
that  the  Department  promptly  approve 
the  proposed  route  transfer. 

I. 

The  Antitrust  Consent  Decree  Requires 
That  USAir  be  Given  an  Opportunity  to 
Divest  Its  U.K.  Routes 

The  opponents  of  the  Northwest- 
USAir  transfer  have  ignored  the  fact  that 
the  divestiture  &f  USAir's  three  London 
routes  is  governed  by  a  consent  decree 
between  USAir  and  the  United  States. 
United  States  v.  USAir  Group,  Inc.,  Qvil 
Action  No.  93-0530  (D.C.C.  March  15. 
1993).  The  consent  decree,  consistent 
with  consent  decrees  in  all  other 
antitrust  divestiture  cases,  clearly 
protects  USAir's  right  to  divest  its  assets 
for  the  highest  value  it  can  obtain.  For 
the  Department  now  to  deprive  USAir  of 
this  right  would  be  utterly  inccnsentent 
with  the  provisions  of  the  agreement 
reached  between  the  United  States  and 
LIS  Air  and  with  fundamental 
competition  policy. 

Part  IV  of  the  decree  clearly,  explicitly 
and  quite  deliberately  grants  USAir  a 
period  of  time  to  sell  each  of  its  routes. 
Specifically,  USAir  must  sell  each  route 
within  45  days  after  the  commencement 
of  BA-USAir  code-share  operations  at 
that  gateway.  Further,  the  45-day  period 
is  tolled  during  the  pendency  of  a 
transfer  application  before  the 
Department  pursuant  to  Section  401(h). 
Thus,  if  the  Department  were  to 
disapprove  a  proposed  transfer,  USAir 
would  have  the  balance  of  the  45-day 
period  to  negotiate  an  alternative  sale. 
In  addition,  Part  IV  provides  that  USAir 
may  request  additional  time  to  divest 
any  of  its  routes,  which  the  Justice 
Department  may  grant.  It  is  only  after 
the  time  permitted  under  Part  IV, 
including  any  extensior>s  the  Justice 
Department  may  grant,  has  expired  that 
USAir  is  obligated  under  Part  V  to 
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relinquish  its  authority  to  the 
Department. 

The  purpose  of  these  previsions  is  to 
insure  that  L'SAir  is  not  required  to 
divest  its  property  for  nothing  or  et  fire- 
sala  prices,  while  at  ths  same  time 
insuring  the  relief  required  tindor  the 
antitrust  decree  is  accorrplished 
promotly  These  provisions  give  effect 
to  the  longstanding  principle  that 
i.vflst.'UTBS  ordwr  in  civil  antitrust  cases 
may  not  be  "punitive."  United  States  v. 
r  /'.  Du  Pent  De  Nemours.  3fi6U.S.  316. 
32S  (iqfil).  More  broadly,  the;,  Rive 
«,'ff«:t  to  fundamental  competition 
pohcies  ot  the  Tnited  States.  U  S 
compel  it;. on  pohcv'  reco^r.-.zes  the  nc'tjd 
not  only  tu  prevent  anticonipot;*ive 
mergers  era  investment.s,  but  to  'fivoid 
detening  the  l^r^er  universe  of 
prociompetitive  or  competitively  neutrai 
merj^ers."  U.S.  Department  of  Justice 
Horizontal  Nierger  Ckiidehnes.  4  Trade 
Reg.  Rep.  (CCH)  Para  13.104  (1992). 
.Mergers  and  investments  that  create 
efficiencies  and  do  not  result  m 
anticompetitive  effects  are  de.sirable  and 
should  be  encouraged.  Curative 
divestiture  orders.  s\irh  as  that  m 
rSAir,  permit  ofheru-ise  efficient 
'ransactions  to  occur  by  eliminating  the 
assets  or  lines  or  business  that  may  give 
rise  to  potential  anticompetitive  effects. 
If  parties  to  potential  mergers  or 
investments  faced  the  prr^spert  that 
valuable  assets  would  be  lost  vtifhoiit 
compensation  because  of  the 
transaction,  they  would  refrain  f.'-orn 
entering  agreements  that  otherwise 
would  be  productive  and  efficient   Such 
a  needless  restraint  on  the  efficient 
allocation  of  assets  and  resources  wouid 
be  contrary  to  sound  rompeti'ion 
policy. 

Acrordingly,  anfitr.jst  divsf.lur'' 
decrees  uniformly  afford  tfie  divestin^^ 
party  a  reasonabie  opportunity  to  divest 
the  assets  et  a  fair  market  price  Thiss. 
for  example,  the  cc.sent  decree  m 
Unitfd  States  v   Tens  Commprrp 
Bancshares,  Ir.r  .  1993  Trade  Reg.  Rep. 
Fara.  .50,743  [February  11,  1993), 
a.^co^ds  the  defendant  three  months 
from  the  entry  of  the  decree  to  divest  the 
assets  subject  to  the  order,  with  a  further 
provision  that  it  the  assets  are  not 
divested  in  that  period  s  trustee  will  be 
appointed  to  divest  the  assets  "at  such 
price  and  on  such  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,"  * 


The  USAiT  divestiture  decree  is  in 
accord  writh  these  fundamental 
competition  policies.  USAir.  like  Texas 
Commerce  Ban'^sharrs  and  parties  to 
other  ;:;ves''*urf!  rie<:rt^s.  is  to  be 
accorded  a  ^asv  r.aote  opportunity  to 
sell  its  assets  at  'Xe  best  market  price  it 
can  obtain.  Only  if  fails  to  do  so  in  the 
period  allowed  ^nder  P-trt  IV  of  the 
Decree  it  it  Ih  n  r^Ki-.r.t^d  to  relinqxiish 
them  (without    cm ptjn^tion)  to  the 
DepartOMBt  Ln  :hiS  v«„v  L'SAir  is  able 
to  consummate  its  agreement  with 
British  AiTr^avs — an  aHreenient  the 
Department  rnc-iuded  in  Order  93-3- 
17  created  pror-^mpetitive  efficiencies 
r  mterest — without 
8  pimitive 


and  wss  m 


'he  put 
■^ubfertinw  I'S.A,.:  •  j 
divestiture  regime.'' 

The  opponents  of  the  proposed 
transfer  in  effect  ask  the  Depa.'^.ment  to 
strip  l.'SAir  of  the  nghi  to  se;;  i.nt-'se 
assets,  punishing  USAir  in  a  wd".  ,j;i.., k« 
any  other  party  siibiect  to  an  a:!*>TLSl 
divestiture  order.  Nothing  couid  be 
more  at  odds  with  the  con.sent  decree 
and  settled  antitrust  policy. 

At  the  most  extreme,  American,  Delta 
and  KrtleigbThjrham  argu«  that  t.'ie 
Department  simply  shouid  not  p>«rm;t 
1,'SAir  to  Will  its  routf  rigtifs  "u  -;i,v(i,ne. 
To  the  iame  efftn:1  are  ai^uments  that 
trw  proposed  route  transfer  be 
considered  in  a  larger  com. parative 
proceeding  in  which  the  r3epartment 
would  select  earners  and  gateways  for 
the  US.Air  routes  Delta  argues  that  such 
a  comparative  proceeding  is  m  order 
because  Northwest  proposes  to  transfer 
the  service  from  Baltimore  to  Detroit. 
Delta's  reliance  on  joint  Application  of 
.Northwest  AirUnes.  Inc.  and  Hawaiian 
Airlines,  Inc..  Orders  91-3-20  and  91- 
4-3.  to  support  th,s  argument  is 
misplaced  That  case  involved  a 
voluntary  transfer  agreement,  not  a 
divestiture  mandated  by  an  antitrust 
consent  decree,  and  there  were  no 
competing  ant:*rust  policies  to 
consider.*  The  e  'fe<i  of  Delta's  argument 
in  this  context  wm  d  be  to  prevent 


*  See  a.so,  f  g  .  Vr.tfd  Stjtes  v.  Society  Corp.  and 
A.-nertrvst  corp,  1 90i-2  Tra.i*  Case*  (CCH)  Para. 

69.892  is.:x  montfis  to  il!-'»«'  assnts  l>efare 
sr.i.>oinlniHnl  :ifmist(H>i,      -Mf-l  SwtPt  \\  Tidewater. 
Ir,:  .  VWI-  1  Trade  '.-A-s*-^  CXK.  Pa.-a  BO, 782  (four 
mont'is  to  d:v»sl  msM.^  tx^fore  flppcirfrnpii'  of 
tniste«i:  I'nned  Stotr^  v  F>pet  \  irrlnr  Fir-^.nckJ 
Scnces.  Inc..  1991-1  7:»n«  dt^fs  ((X>Ii  Para. 


69,646  (sue  monlh*  to  dlv«st  at&ets  before 
appCM.-itnenl  of  trustee). 

'  In  soma  i««p«cta  ,  the  I'SAir  decree  U  less 
generous  than  the  typical  antitrust  divestiture  order, 
under  which  a  trustee  would  stitl  try  lo  sell  the 
asset*  fc>r  tha  booafit  of  the  divesting  p>arty  at  the 
expirsljon  of  tha  diveatiKire  ^iod.  If  L'SAir  fails 
to  sell  tha  rouge  rights  Id  Oine.  it  will  lose  any 
economic  iotera*!  in  them. 

*  .'a  the  DppartmeDt  has  recognized  in  the  past, 
the  Ashtmcker  doctrine  on  which  Delta  relies  "  'la 
t«siraUT  a  rule  of  prrirBdnTal  fairness  sn 
..  !T.r<ir8i).s  ~cr.s.iiipni:;   -;  Ithat)  must  be  applied 
v,<.\ii  common  mnsv  Kt.l  ;.',  t  pracfjcal  lashion' 
Iquoftng  Df.'fo  Air  Ures  v  C.\B.  497  P  3d  608.  612- 
13  QD.C.  C;r   VK  j>!  i.nd  th«t  it  rf,-w^  not  require  tha 
Board  to  ch^n^p  tb«  i^i.--  aampr  'iil  purpose'  of  a 
proceeding  ;aurt:nji  Eattem  .'ur Lines •».  CAB.  247 
FJdsea.WSiDf    (.!.'      •57))."Braniff Soudi 
American  Ruale  Tri-'ilrii  Case,  Order  82-9-81,  p.8. 


USAir  from  divesting  the  route  to 
anyone,  even  though  the  route  is 
movable  under  the  bilateral.  Such  • 
result  would  clearly  be  et  odds  with  the 

decree.* 

In  sum,  this  is  not  an  ordinary  route 
transfer.  Rather,  it  is  a  route  di^esUture 
being  performed  to  satisfy  the  mandate 
of  an  antitrust  consent  decree.  Well- 
established  competiUoo  policy  requires 
that  such  a  divestiture  be  accomplished 
without  "deterring  the  larger  universe  of 
procorapetilive"  transactions.  Under 
section  102(a)(4)  of  the  Act.  the 
Department  is  required  to  exerdae  its 
duties  under  the  Act  in  a  manner  that 
furthers  these  competition  pohciet  in 
the  air  carrier  industry.  The  Department, 
therefore,  in  fulfilling  its   "s;  >;  i^ibihties 
under  the  Federal  Avi  at ;  r     A  *   i  /m  a  r. d 
should  give  efiiect  to    '■^•^^'  fi.r:<l.ininnti;;. 
competition  policies  by  rvi  s,i>   r 
succumb  to  other  camera   >  leni mcs  vo 
convert  this  route  transfet  .larM^nent 
into  a  comprwhHr. s,  ve  r  c  i r  pn r;i! ; ., « 

proceeding— Ti  L',:>«  ^■^^^:.:.^i  '-.a}  WTn„,  ,d 

serve  no  purpos*  ii   «»r  ■  ,-ir.  *-  ^.THv^it 
the  sale  of  USAir  &  ;ov,l«is  Uj  i»ayo.'.». 

II. 

The  Department' i  Precedents  Require 
Approval  of  the  Proposed  Tmasfer 

The  D^wrtmen  t  «  ;'"<  ^  ).<r'«  'or 
considering  route  tiH!i«  f'r<^    :  nvr 
section  44)ifh)  arecien'    '  '^e  iVr  «-    f-   i 
"generally  approve(s)  such  tra-  >i'».r. 
unless  they  conflict  with  imi><  rf <*■'.'• 
international  aviation  ;  >    m  v      "v  t  v  ••<. 
or  are  otherwise  incons  sjci  t  w.<t>  :^" 
public  jrrterest."  Joint  .*,;  ,    r»t  <       d 
Delta  Air  Lines,  Inc.  and  Fir  A  rwrican 
World  Airways,  Inc.,  OrcUst  9 1  9-53,  p. 
3.*Tbe  proposed  Northwest-USAir 


'Notably,  the  Ju,«»ica  Dwp»rrmmit  rnr>«id«»T«d  and 
explicitly  rejected  any  reqvi'  '.f.      ^'  '  SAtrseO 
tlw  route  only  for  sarvica  ai  s  if<y_.!  :  ^-t  at, 
concluding  that  such  a  limitation  could  "harm 
airline  passaitgers  traveling  to  London  as  a  whole 
by  producing  an  ittefficient  allocation  of  tha  ilmH»d 
authority  to  sarve  Londoa."  fmtad  State$  «.  tJSAir 
Croup,  ItiC .  Propoeed  Finai  TudiiiBeni  and 
Competitive  Impact  Stalamant.  SS  fad  Beg.  16698. 
16702  (March  30.  1993). 

•  See  also  Joint  Application  of  Northwest  Airlines, 
Inc.  ond  Hawaiian  Airlirtei.  btc  .  Oder  92-S-Sa. 
p.6:  Joint  Application  o/  United  Air  JUnes.  Inc.  and 
Pan  American  World  Airwayt,  lite  .  Order  92-6—30. 
finalized,  Ord«r  92-7-9:  Joint  Applicxtli^n  of  Trant 
World  Airhney  Inc.  and  USAir,  Inc.  Order  93-1- 
51 .  finalized.  Order  9a-4-49-  Joint  AppJicatiom  af 
America  West  Airlines.  Inc.  and  l^rthwest  Airhaet. 
Inc.,  Order  92-1-39, /maixa«f.  Order  »2-3-47;  Joint 
Application  of  American  Airlines,  tiic.  and  Trans 
World  Airlines,  Inc..  Order  91-3-28:  foirl 
Application  of  United  Ait  Imes,  Inc.  and  Pan 
American  World  Airways,  Inc.,  Ordar  •1-1-11, 
finabzed.  Ord«  91-2-5;  Joint  Application  of 
American  Airlines,  Inc.  and  Trans  World  .'lirhites. 
Inc.,  Order  91-1-12.  firtalimd.  Order  91-1-72;  J^nt 
Application  of  American  Airlines,  lite ,  tittem  Air 
Lines,  Inc..  and  Continental  Airline*.  Inc.,  Order 
90-4-1 1 .  finalized.  Order  90-5-8. 
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transfer  is  entirely  consistent  with  U.S. 
international  aviation  policy  objectives 
and  no  opponent  of  the  proposed 
transfer  has  offered  any  argument  that 
would  justify  a  departure  from  these 
precedents. 

The  policy  underlying  the 
E>epartraenfs  route  transfer  precedents 
is  that  the  market,  not  the  Department, 
is  better  able  to  identify  the  highest 
economic  use  of  limited  route  rights.  As 
the  Department  stated  in  its  Final  Order 
in  Delta-Pan  Am.  "[sjince  deregulation 
of  the  air  transport  industry,  we  have 
found  that  the  marketplace  is  generally 
a  far  better  allocator  and  provides  a  far 
more  efficient  solution  in  the  long  term 
than  does  government  interference." 
Order  52-4-33.  p. 20.  This  "market  for 
foreign  routes"  has  been  expressly 
approved  by  the  Court  of  Appeals,  City 
of  St.  Ixiuis  V  Deportment  of 
Transportation.  936  F.2d  1528,  1537 
(8th  Cir  1991).  and  has  served  as  the 
legal  predicate  for  the  Department's 
approval  (without  comparative 
proceedings)  of  the  transfer  of 
substantial  amounts  of  international 
route  authority. 

The  Northwest-USAir  transaction  is  a 
classic  example  of  the  marketplace  at 
work.  As  the  Department  well-knows, 
Northwest  was  'unsuccessful  in  its 
efforts  to  acquire  Pan  American's 
Detroit-London  route,  which  was  sold  to 
Delta  :n  1991  together  with  the  balance 
of  Pan  Ams  European  route  system,  and 
Northwest  remains  committed  to 
obtaining  the  nghts  to  serve  London 
from  Its  largest  hub.'  For  that  reason. 
Northwest  places  a  high  value  on  the 
US.\ir  route  r^hts  and  is  prepared  to 
pay  $5  million  to  obtain  the  Baltimore- 
London  route  if  it  can  be  transferred  to 
Detroit  in  time  for  the  1993  summer 
season  In  contrast,  other  carriers  who 
now  claim  to  want  to  serve  London  from 
various  U.S.  points  (including  points 
that  could  have  been  served  with  no 
amendment  to  the  bilateral)  were 
unwilling  to  spend  anything  for  the 
routes  Under  the  Department's 
precedents,  the  proposed  transfer  to 
Northwest  should  be  deemed  the 
highest  and  more  efficient  use  of  the 
Baltimore-London  route  authority. 


'  North  w«u>  hd.«  i.^ught  judicial  review  of  the 
DApartment't  decision  approving  the  transfer  of  Pan 
Ami  D«troil-U>ndon  auihonty  to  Delta.  Northwest 
Airlines.  Inc  v  U.S.  Department  of  Transportation, 
Case  No  92-1251  P.C.  Cit). 

In  addition,  there  remair's  pending  in  Docket 
4SO90  the  joint  application  of  Northwest  and  Pan 
Am  to  transfer  Pan  Ajd's  Detroit-London  authority 
to  Northwest  pursuant  to  a  back-up  contract 
hw-ween  S-irthwost  and  Pan  Am,  approved  by  the 
Pin  Ara  tMr.kr,-ptcv  court,  that  Northwest  and  Pan 
,\x  con'end  cam*'  into  effect  upon  Delta's  breach 
of  lis  contract  with  Pan  Am. 


In  opposing  the  transfer.  Continental 
has  labelled  it  as  "fictitious"  because  it 
involves  both  the  sale  of  the  Baltimore 
authority  and  the  transfer  of  the 
authority  to  Detroit.  Delta  similarly 
argues  that  the  proposed  transfer  of 
authority  to  Detroit  must  trigger  an 
Ashbacker  comparative  hearing.  There 
is,  of  course,  nothing  fictitious  about  the 
$5  million  Northwest  will  pay  for  the 
route  authority  if  the  transfer  is 
approved.  Nor  is  there  any  dispute  that 
Continental  and  Delta  were  afforded 
exactly  the  same  opportunity  to  buy 
USAir's  rights  and  they  elected  not  to 
do  so,  even  though,  as  they  point  out  in 
their  own  application,  the  authority 
could  be  transferred  to  Cleveland  or  Salt 
Lake  City  without  any  adjustment  in  the 
bilateral.  Their  failure  to  do  so,  together 
with  the  absence  of  any  other  evidence 
of  a  burning  interest  to  serve  these 
markets,  strongly  suggests  that  the  real 
purpose  of  their  competing  applications 
is  to  put  before  the  Department  their 
own  wish  lists  for  the  pending  U.S. -U.K. 
negotiations.  While  understandable — 
Northwest  has  its  own  wish  list  as 
well — the  presence  of  such  future 
ambitions  should  not  be  allowed  to 
torpedo  a  concrete  transaction  before 
the  Department.  Ashbacker.  after  ell, 
only  applies  to  "bona  fide"  applications 
that  are  mutually  exclusive," 

While  invoking  Ashbacker.  Delta 
ignores  the  fact  that  the  Department  has 
consistently  concluded  that  Ashbacker 
does  not  apply  to  applications  where 
the  authority  at  issue  could  not  be 
awarded  to  any  other  applicant.  See, 
e.g..  Application  of  American  Airlines, 
Inc.  (Chicago-Milan/Bome).  Order  90- 
10-46;  Application  of  Northwest 
Airlines.  Inc.  (U.S.-Australia,  Order  91- 
8-30.  In  this  case  there  would  be  no 
authority  to  award  to  other  carriers  if 
the  transfer  is  disapproved;  the 
Baltimore-London  authority  remains 
with  USAir,  USAir  has  the  right  to 
continue  operating  on  that  route  as  well 
as  the  right,  preserved  under  its  consent 
decree  with  the  United  States,  to 
attempt  to  sell  its  authority  to  another 
bidder  in  the  event  that  the  instant  route 
transfer  application,  on  its  merits,  is 
disapproved.  Under  these 
circumstances,  the  Department  should 
adhere  to  its  well-established  policy  not 
to  expand  the  scope  of  route  transfer 
proceedings  under  Section  401(h)  into 


*  In  light  of  the  Department's  commitment  to 
s«cure  a  sul>stantlal  liberalization  of  the  U.S. -UK. 
aviation  regime.  It  U  not  clear  that  the  competing 
application*  ore  even  mutually  exclusive.  Neither 
Continental  nor  Delta  propose  sfirvice  start  up  dates 
in  their  respective  Cleveland  and  Salt  Lake  City 
applicaboo*  (in  contrast  to  Delta's  New  York- 
London  application,  which  commits  to  start  service 
by  July  15,  1993). 


generalized  Sect; on  401(d)  earner 
selection  proceedings.  See,  eg.,  foint 
Application  of  Northwest  Airlines,  Inc. 
and  Hawaiian  Airlines.  Inc.,  Order  92- 
9-59. 

American  argiaes  that  the  Northwest- 
USAir  transfer  application  should  be 
dismissed  on  the  ground  that  it  is  the 
Department's  policy  not  to  entertain 
requests  for  international  routes  "that 
do  not  exist."  In  point  of  fact,  however, 
the  route  does  exist  and  the  bilateral 
permits  it  to  be  m.oved;  thus,  the  only 
bilateral  issue  is  whether  the  U.K. 
would  pennit  it  to  be  moved  to  Detroit. 
There  is  ample  precedent  in  such 
circumstances  for  the  Department  to 
rule  on  an  application  even  when  there 
is  uncertainty  that  the  foreign 
government  will  grant  the 
corresponding  apprcvals. 

For  example,  in  Joint  Application  of 
United  Air  Lines,  Inc.  and  Pan 
American  World  Airways.  Inc..  Order 
91-2-5,  the  Department  approved  the 
transfer  of  the  bulk  of  Pan  Am's  U.S.- 
London authority  subject  to  the 
condition  that  the  UK.  permit  United  to 
operate  to  Heathrow  In  the  Show  Cause 
Order,  the  Department  observed  '  [Wje 
have  always  been  reluctant  to  predicate 
our  regulatory  decisions  on  the  possible 
posture  a  foreign  government  might 
assume  in  response,"  and  "we  cannot 
allow  the  inability  ito  predict  precisely 
the  future  character  of  any  bilateral 
relationship]  to  hamstring  our 
regulatory  process."  Order  91-1-11,  p. 
9,  n.30.  See  also.  Joint  .\pphcation  of 
American  Airlines.  Inc,  and  Trans 
World  Airlines,  Inc..  Order  91-1-12, 
finalized,  Order  91-1-72  (U.S. 
undertook  to  seek  permission  to  permit 
American  to  serve  Heathrow); 
Application  of  American  Airlines,  Inc. 
(Chicago-Milan/Rome),  Ordar  90-10-46 
(grant  of  authority  dependont  on  further 
negotiations  with  Italy).  US-London 
Case  (1982),  Order  82'-4-64  (selection  of 
Air  Florida  for  Newark-London  service 
even  though  British  Airways  had 
already  exerci.sed  its  right  to  choose  the 
Newark  gateway  and  invoked  the 
market  protection  provision  of  the 
bilateral).  Thus,  the  fact  that  Lhe 
proposed  Northwest  US.*i.;r  transfer 
would  require  the  consont  of  the  UK 
cannot,  consistent  with  the 
Department's  precedents,  preclude 
approval  of  the  transfer  application. 

American  further  endues  tliat  the 
United  States  should  not  engage  in 
"piecemeal"  negotiations  with  the  UK. 
to  seek  specific  new  routes  requested  by 
individual  carriers  While  Northwest 
supports  a  comprehensive  liberalization 
of  the  U.S. -U.K.  agreem.ent.  that 
undertaking  is  not  inconsistent  with 
also  secu.'-ing  U.K.  consent  tc  the 
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transfer  of  USAir's  Bahimnre-London 
authority  to  NGi-*hwest  for  operation  at 
Detroit,  Vorthv.-est  believes  that  there  is 
every  reason  to  pxpert  th-if  the  L"  K  w: .1 
be  rwrpptive  to  this  request,  if  for  no 
other  rwason  than  to  save  British 
Airways  the  $5  million  it  might 
otherwise  be  obligated  to  pay  US  Air 
under  the  indemnity  provisioiis  of  the 
investment  agreement.  Moreover,  thw 
U.K.  aulhcri';es  recently  granted 
extrabilatera!  authority  far  Arnencan 
Trnns  A;r  to  operate  ta  Belfast  and  made 
a  point  of  .stating  that  the  action  was 
intended  as  a  gesture  of  good  fahh  in  t.^ie 
larger  US. -U.K.  talks.  Under  these 
circumstances,  the  Depfun;neri.t  surely 
should  not  deny  the  proposed  transfsr 
on  the  supposition  that  the  I,'  K.  wiii  not 
spprove, 

American  (and  D«ltaj  also  argue  that 
USAir  shiUiJ  not  be  allowed  to  s«u  its 
routes  to  anyone — an  especially 
convenient  argument  for  parties  that 
elected  not  to  bid  for  the  routes. 
(American,  of  course,  is  weil-positioned 
to  have  It  both  ways,  having  agreed  lo 
operate  on  the  Charlotte- London  route 
that  Nashville  purchased  on  its  behalf  j 

SucJi  an  action  by  the  Department  not 
only  would  be  directly  at  odds  with  the 
L'S.4yr  consent  decree,  as  discussed 
above,  but  would  be  wholly  without 
precedent.  American  cities  no  legal 
predicate  for  disapproving  the  route 
transfer  merely  on  the  grounds  that 
approval  may  fr«e  British  Airways  of  a 
portion  of  its  indemnification  obligation 
to  USAir.'  We  know  of  no  case  in  whirJi 
the  Department  has  disapproved  a 
transfer  on  the  ground  that  it  may 
l>enefit  a  foreign  earner. ^°  Rather,  the 
Department  has  approved  marketplace 
route  transfers  in  the  past  because  it  has 
found  the  marketplace  to  be  most 
efficient  means  to  allocate  routes — not 
because  it  approved  of  who  b^^nefits 
(Kcnomically  j'rom  the  transfer 

In  sum,  the  arguments  advanced  hy 
the  opponents  of  the  transfer  havf  fajted 
to  nnake  any  case  that  thiC  proposed 
transfer  "conflicts  vrith  import.int 
international  avnation  policy  objectives  ' 
or  otherwise  is  inconsi.stent  with  the 


'  Sor  is  thf»T»  anv  innn^  to  Ammcan'i  arjumenf 
tjhat  tfc«  ro'j'e  transfer  »hc-,:id  nit  be  sH^wiii 
b»c«u««  I'SAir  is  cnntroil»d  hj  British  A.rw«vs 
Re^ardl98»  of  what  Amencgn  may  beiifvB,  the 
D«»partli>enf  h<i«  dpfeTrmsc)  In  OrdHi  ^3-3-17  that 
L'SAir  t»  notMnder  the  rort:c!l  of  Bntish  *  .ru^ivs 
and  LSe  rVpartrnfTit  suretv  cannot  diidppr'  vp  •tiff 
proposed  routs  tran.tfer  on  th«  gronnds,  as 
Amencan  contends,  that  it  i» 

'"  Wsre  the  Departinent  to  go  ou!  of  i'.<  way   s.t 
American  rocomraends.  lo  dtsflrpmve  a  tout" 
transfw  jimp'v  betjuse  u  v.  ouid  resu.'!  ui  an 
Bccnomie  benefit  for  British  Airways,  tt  coul.i 
harcBr  hm  rlewed  as  a  posiOve  gosfuw  by  \J  K, 
anthontiw  and  woisid  only  »»irv«  to  undercut  Ae 
L'  S.  InlOatiTe  to  nafirrtlat*  a  Hb«ri?lizBd  avial.-in 
regime  with  the  ttX 


public  interest.  In  the  •bsence  of  such 
e  showing,  the  Department'i  precedents 

clearly  require  lliat  the  proposed 
transfer  be  approved. 

ConiJxtsicn 

Wherefore,  Northwest  AirEnes,  Inc. 
and  USAir,  Inc.  respectfully  request  that 
the  Department  deny  all  motions  to 
modify  scope  or  to  consolidate  and  Xh&t 
the  Departmant  grant  this  applicatioQ 
and  approve  the  ttansfer  of  USAlr'a 
Baltimore- Lcndar  a  ithority  to 
Northwest. 

Rirspectfully  s;;Omitted, 
Richard  D.  Mathias, 

Frank  I.  Costeno, 

Zucicerf.  Scoun  &  'i^c^tJ-'-'-^t,  s.ys  :;ui 

2S8-mbO.  Counspi  hr  USAir.  htc. 

Elliott  M.  5.:;.rirn. 

Vice  President  'ui'-  a:id  Government  Affain. 

pwter  B.  Kenne\    );■ 

Assoc ijtn  General  Caunsf!.  \or.h-<'est 
Asriirres.Ujr.90J  }5.',1  'yirref  VIV . 
Washington.  DC ZWd"     ;i,;^V;  Sii^-3193. 
May  5.  t9-*3. 

Bt-fore  the  D€'par?rni»r;t  t,,f 
Transportation,  Washington,  DC: 
Application  of  A.mer.can  Airlines,  Inc. 
for  a  certificate  of  pub'u  rnnvenience 
and  necessity  under  Ser1;on  401  of  the 
F'edera!  Aviation  Art  (Raleigh/Durham- 
Londonl,  Do<:ket  48744, 

Petition  of  The  Raleigh-Durham 
Parties  to  transfer  the  designation  of 
US.  Point  D  from  Charlotte.  NC  to 
Rfileigh-Durham,  NC  .is  U.S.  gateway  to 
L>ondon  on  U.S.  route  1  of  the  U.S.-UJC 
,Mr  Sen-ires  .Agreement,  Docket  43743. 

Reply  of  American  Airlines,  Inc. 

Communications  with  respect  lo  this 
d  'cument  should  be  sent  to: 

T'onaid  J.  Carty,  F.."^ei  ut;ve  Vice 
President,  Finai:ice  and  Planning, 
American  Airlines,  Inc.,  P.O.  Box 
619616.  MD5624.  DFW  Airpcrt.  Tfeva.s 
75261 

David  A.  Sch'-varte,  Associate  General 
Counsel.  American  Airlines,  Inc.,  P.O. 
Bcr  619616,  >'fD5675,  DFE  Airport. 
Texas  75261 

Carl  B.  Nelson,  Jr.,  Associate  General 
Counsel,  American  Airlines,  Inc., 
1101  17th  Stnwt,  NW.,  Suite  600, 
WsshiMgfon  IX:  20036,  U02)  857- 
4228 

April  22.  19Q3 

Before  the  Depart.ine:.',  ^.if 
Transpo!^.ation.  W,ashingtv;r,  DC; 
Application  of  .Ament^n  A;,-.,.;;,.-;   Inc. 
f'-tra  certificate  of  pubi.c  cuiv-tfiiifn-.e 
and  necessity  under  Setucin  4':*1  nf  the 
Federal  Aviation  Act  (Ral«igh.  Ds-iKain- 
London),  Docket  4^744. 


Petition  of  the  Raleigh-Durbero  Parties 
to  transfer  the  r^es..  nation  of  U.S.  point 
D  from  Charlotte,  NC  to  Raleigh- 
Durbam.  NC  as  U.S.  CateMfay  to  li'T?nikn 
on  U.S.  Route  1  of  the  U.S-U.K,  Air 
Services  Agreement.  DnrVof  43743. 

Reply  of  American  Airunck,  Inc. 

American  Airlines,  inc.  pursuant  to 
the  Department's  Notice  of  April  13. 
1993,  hereby  replies  to  the  8r!w»>r^ 
submitted  in  the  captione*:  i  <  >    >    : 

April  19, 1993,  the  Conlirei.u, ;  A  i    h." 
Inc.,  Delta  Air  Lines.  Inc.  .rai.s  A    :;»! 
Airlines.  Inc..  and  USAir.  Inc. 

As  we  show  below,  the  Department 
should  promptly  begin  pr;    f-r.i.^s  o 
transfer  to  the  Raleigh  T)i.::.«ri:  ^-t:**v,' r, 
the  Charlotte-Londwi  rt  uit  I  ,^,Air  iu.usi 
relinquisli.  and  award  Ralei^i/Durbam- 
London  authority  t©  AmencAn. 
American  is  ready,  willinv,  h:,Ci  aole  lo 
begin  such  service  at   •  h  h^;  ik  .; 
possible  date,  aiui  is  p* ;  in^^i  ;  > 
demonstrate  to  the  I>  ,  irt:  em  t^at 
moving  the  Chat  I., itk-  n    ,:k  s,.  k,:, .-;).:!-./ 
Durham — w.h,,.  .■.  .s  n-...::  ■.■,■.  i,^(\  :■'■. 
Bennudti  ...  *;')•.:  :v».|t,.);>f  no  r:if-g(.4;jii,t):,^ 
with  the  U.X    tn  m  >  oRii.,i..sI>— '-epfeiven''. 

the  best  pubiH..  av«-  of  •;.!%  suiticnt;,'. 

In  thetollowmg  vh  t  .in.s,  Artm.'icaLa 
specifically  repht^)>  tu  »»«  h  of  i:iw 
answers  in  these  dockets^ 

J .  Continent r, ! 

In  its  answer.  Continental  claims  that 
various  applications  it  has  filed — bt 
authority  to  Heathrow  from  New  ut . 
Denver,  and  Houston,  for  a  Newh.k^ 
Manchester  route,  and  for  u    1*  .  e:u;.d- 
London  route — should  have  a  higher 
priority  than  Raleigh/Durham- London. 
With  the  exception  of  Cleveland- 
London,  none  of  this  authority  can  be 
granted  to  Contineotal  undw  B^^nude 
2.  Continental's  requests  tot  such 
authority  should  be  dismissed  on  the 
well-established  ground  that  the 
Department  will  not  entertain 
applications  for  international  routes  that 
do  not  exist  See  Chicago- Japan 
Applications,  Dismissal.  Order  80  ♦  6. 
Apnl  4.  19€9,  p.  4  (at  a  time  when 
additional  entry  between  Chicago  and 
Japan  was  not  author  zed  hv  the  U.S.- 
Japan Air  Transport  .A^  t-t-n  wnt.  "w« 
believe  it  would  be  i:      >      le-  '  with 
the  current  aviation  n-jK-iic  aiic  would 
undermine  our  negotiations  objectives 
for  the  Depaitmaot  to  authorize 
additional  carriers  lo  serve  tht<  ^   ...  ngo- 
Tokyo  market  at  this  time");  U S.- 
Vancouver Applications,  Dismissal, 
Order  87-8-52,  August  24,  1967,  p.  2 
("where  limited  er.irv  ;     ••■5  r*  t 
provided  for  in  bikAieriiu  agrecnients  are 
at  issue,  it  is  our  general  pohcy  not  to 
award  U.S  carriers  new  route  n>4h;t 
unless  we  hsve  first  obtained  tn.  v^ 
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rights  from  the  forwign  governments 
involved"],  TWA  Exernption,  Dismissal, 
Order  85-&-:  September  1,  1985,  p.  3 
("our  general  policy  on  limited-entry 
routes  not  provided  for  in  bilateral 
aviation  agreements  is  to  negotiate  new 
route  rights  in  advance  of  av^farding  new 
certificate  authority");  American 
Air!ine<;,  Chicago-London  Dismissal, 
Order  85-4-44.  April  9,  1985.  p.  4  ("we 
believe  this  approach — i.e.,  negotiate 
route  rights  first  and  then  later  conduct 
a  proceeding  to  se'ect  a  carrier  for  the 
route — is  a  sensible  policy"). 

Nor  should  the  Department  enter  into 
piecemeal  negotiations  with  the  U.K.  to 
seek  specific  new  routes  sought  by 
individual  earners.  When  the 
Department  authorized  code-sharing 
and  wet-lease  arrangements  between 
British  Airways  and  USAir  bv  Order  93- 
3-17  on  Marrh  15.  1993,  it  did  so  for 
one  year  only,  with  the  full  expectation 
that  during  that  period  the  restrictive 
and  anticompetitive  Bermuda  2 
agreement  would  be  dismantled  in  favor 
of  a  trje  "open  skies"  regime. 

Secretary  Pena  announced  then  that 
"I  have  communicated  with  the 
appropriate  officials  m  the  British 
government  the  need  to  re-negotiate  the 
current  bilateral  agreement  entered  into 
by  an  earlier  administration.  I  strongly 
believe  that  we  mu<;t  eliminate 
restnrtions  that  undermine  competition 
and  which  limit  US  carriers  access  to 
the  Bntish  markets  *   *   *  [Tlhe 
Administration  will  pursue  a  new 
agreement  this  year  that  incorporates 
'open  skies'  provisions.  •   •   •  And  let 
m.e  .      .  emphasize  to  all  that  the 
approvals  granted  to  BA  and  USAir  are 
fixed  at  one  year  ' 

Yesterday,  speaking  h-^fore  a  joint 
meeting  of  the  .'Kero  Club  and  the 
International  Aviation  Club  in 
Washington.  D  C,  Secretary  Pena 
reiterated  the  Department's  commitment 
to  replacing  Bermuda  2  with  an  "open 
skies "  agreement.  "By  allowing  the  first 
stage  of  the  BA-USAi'r  deal  to  go 
fori-vard,  we  have  fjifilled  our 
commitment  under  the  existing  bilateral 
but  we  are  firmly  committed  to 
renegotiating  our  agreement  with  the 
U  K  to  obtain  i.mproved  market  access 


for  U  S.  carriers 


(Wleare 
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pursuing  a  new  agreement  that  would 
incorporate  'open  skies'  provisions. 
*  *  •  [Tjhe  aim  of  [the  new  agreement) 
IS  to  replace  the  restrictions  in  the 
current  air  services  agreement  with  a 
regime  that  enables  airline 
managements  to  determine  the  price 
and  supply  of  air  services." 

Accordingly,  engaging  in  negotiations 
with  the  UK  to  seek  anylhing  short  of 
"open  skies"  would  be  an  abandonment 
of  the  Secretary's  clear  comimitment. 


As  for  the  Cleveland-London  route,  it 
is  true  that  under  Bermuda  2  the 
Baltimore  or  Charlotte  gateways  could 
be  moved  to  Cleveland  by  the 
Department  without  any  negotiations 
with  the  British.  But  American's 
Raleigh/Durhara-London  and  Nashville- 
London  service  would  provide  far 
greater  public  benefits  than 
Continental's  Cleveland-London 
proposal.  Geographically,  Cleveland  is 
bracketed  by  London  gateways  at 
Cincinnati  and  Detroit;  moreover. 
Continental's  operations  at  Cleveland — 
consisting  of  just  76  daily  jet 
departures — are  far  smaller  than 
American's  at  either  Raleigh/Durham  or 
Nashville.  Both  Raleigh/Durham  and 
Nashville  have  been  seeking  a  London 
route  for  many  years;  Ralei^/Durham 
would  balance  the  pending  BA-USAir 
alliance  at  Charlotte  with  a  strong  US 
presence  in  the  growing  southeast 
region,  while  Nashville  would  open  an 
entire  section  of  the  country  to  new 
London  service.  There  is  no  compelling 
reason  to  transfer  either  of  USAir's 
moveable  gateways  to  Cleveland. 

2.  Delta 

Delta's  answer  touts  its  application  for 
one  route — Salt  Lake  City-London — and 
yet  opposes  American's  applications  for 
Raleigh/Durham-London  and  Nashville- 
London  without  explaining  why  both 
should  denied  to  preserve  one 
opportunity  for  Delta.  In  any  event, 
while  one  of  USAir's  moveable  routes 
could  be  switched  to  Salt  Lake  City 
under  Bermuda  2,  that  would  not 
represent  the  best  use  of  this  authority. 
Salt  Lake  City  has  no  history  of  civic 
efforts  to  secure  U.K.  route  authority, 
and  no  obvious  community  of  interest 
with  London  in  terms  of  multinational 
corporations  or  other  business  interests. 

While  Deha  would  obviously  prefer  to 
avoid  the  vigorous  competition  that 
American's  proposed  Raleigh/IXirham 
and  Nashville  to  London  service  would 
bring  to  bear  against  Delta  s  entrenched 
Atlanta-London  and  Cincinnati -London 
operations,  there  is  not  much  reason  for 
the  Department  to  look  to  Salt  Lake  City 
as  a  viable  London  gateway. 

3.  TWA 

TWA's  answer  is  entirely  gratuitous 
and  should  be  disregarded.  TWA  says  it 
is  applying  for  New  York-London/ 
Stansted  authority,  but  "is  not  seeking 
Nashville-London  or  Raleigh/Durham- 
London  authority,  nor  does  it  seek  to 
switch  the  Baltimore  or  Charlotte 
gateways  to  other  U.S.  gateways"  (p.  2). 
It  nonetheless  goes  on  to  complain 
about  "Big  Three"  dominance  and  other 
matters;  we  dispute  each  of  TWA's 
unfounded  allegations.  In  the  absence  of 


competing  applications  for  the 
Baltimore  or  Charlotte  routes  that 
qualify  under  Bermuda  2.  TWA  simply 
has  no  standing  to  p^irticipate  in  these 
dockets. 

4.  USAir 

In  its  answer.  USAir  says  it  is 
"currently  seeking  a  buyer  for  its 
Charlotte-London  authority"  and  that 
the  Department  "has  a  long-standing 
pohcy  of  approving  market-basod  route 
transfers"  (p,  2),  and  complains  that 
"American  has  not  offered  to  purchase 
USAir's  Charlotte-London  route"  (p.  3). 

USAir  should  not  be  allowed  to  sell 
any  of  its  London  route  authority.  It 
would  be  contrary  to  the  public  interest 
of  the  United  States — and 
unprecedented  in  CAB  or  DOT 
proceedings  under  sect-on  401  fh) — for 
our  Government  to  authorize  the  sale  of 
U.S.  routes  by  a  U.S.  airline  controlled 
or  seeking  to  become  controlled  by  the 
very  foreign  airline  that  would  directly 
benefit  f'om  the  proceeds  of  the  sale. 

There  is  no  conceivable  public 
interest  justification  for  allowing 
US.Air — as  party  to  an  investment 
agreement  under  which  we  believe  it  is 
already  controlled  by  British  Airways 
and  under  which  it  has  agreed  to  use  its 
"best  efforts"  to  achieve  a  total 
integration  with  BA's  worldwide 
network— to  sell  its  London  routes. 

These  are  U.S.  franchises,  negotiated 
by  o-or  Government  not  for  the  monetary- 
benefit  of  British  Airways  but  for  use  by 
U.S  carriers  in  the  public  interest,* 

Approving  the  sale  of  London  routes 
by  USAir  would  contravene  important 
U.S.  policy  objectives  in  international 
aviation  Route  sales  occur  only  in  the 
context  of  restrictive  agreements.  Under 
an  "open  skies"  agreement — which 
Secretary  Pena  has  promised  to  seek 
from,  the  U.K.  this  year  ^ — the  value  of 


'  Moreover,  as  \he  ,Metropolitaii  Nashville  Airport 
Authority  pointed  out  in  it.i  Rf>p!y  to  the  United- 
US  *.ir  tian.sfflr  application  (Philadelphia- London) 
in  Docket  48722  on  April  19.  1993.  US.Air  will  not 
be  prejudict'd  if  the  Department  rr? fuses  to  allow  it 
to  sell  Its  London  routes  "Under  the  terms  of  its 
January  21,  1993  Investment  Agreement  wth 
British  Airways.  USAir  may  do  either  one  of  two 
things.  It  may  .  .  .  share  in  the  profits  generated 
by  British  Airways'  operations  on  curiam  London 
routes.*  *   *  Alrsmativeiy,  B.-il;sh  Airn-ays  mav 
pay  US.Air  up  to  $50  million  to  comppn.sate  for 
losses  associated  w;th  divestiture  of  the  London 
routes  *   *   *  As  the  Investment  .^gr9t^menl  makes 
clear.  US,\ir  will  be  left  whcle  undar  anv  given 
scenario,  even  without  &.e  sale  of  its  Lcndon  routes. 
Permitting  US.^ir  to  double  dip'  bv  selling  these 
routes  would  unjustly  enhch  US.\ir  and  would 
have  the  jien'erse  effect  of  benefitting  British 
Airways"  (pp.  10-11) 

'USAir  is  publicly  opposed  to  t.'ie  Secretary's 
desire  for  rapid  replacement  of  pprmula  2  with  an 
"open  skies'  regime.  In  a  speech  before  the 
International  Aviation  Club  on  M.irch  16,  1993. 
Seth  E  Si  hofield.  Chainnan.  President,  and  CEO  of 
US.Air,  said  this.  "My  advice  to  Secretary  Pena  Put 
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an  inteiTsational  route  is  zero  if  the  I'  S 
Government  entertains  route  sdie 
proposals  from  USAir,  that  would  be  the 
strongest  imaginable  signal  to  the  U,K, 
(k3%erTiment — and  to  British  Airv^'sys — 
that  the  US.  is  not  serious  about  doing 
away  with  Bermuda  2  and  all  of  its 
restrictions  and  entry  barriers.  It  would 
be  utterly  incongruous  for  the  U.S.  to  be 
processing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  to 
buy  these  routes — while  the  U.S.  is 
seeking  to  dismantle  the  very  agreement 
that  gives  the  routes  value.  Allowing 
any  such  sales  during  what  the 
Administration  has  pledged  are  the  final 
months  of  Bermuda  2's  existence  would 
hopelessly  conflict  with  important 
international  aviation  policy  objectives. 

Conclusion 

For  the  foregoing  reasons,  the 
Department  should  move  USAir's 
Charlotte-London  route  to  Raleigh/ 
Ehirham  pursuant  to  Annex  1,  Section  6, 
paragraph  7  of  Bermuda  2,  and  grant 
American's  application  for  Raleigh/ 
Durham-London  authority  in  Docket 
48744. 

Respectfully  submitted. 
Carl  B.  Nelson,  Jr., 

Associate  General  Counsel,  American 
Airlines,  Inc. 

April  22. 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC: 
Application  of  American  Airlines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  under  Section  401  of  the 
Federal  Aviation  Act  (Nashville- 
I.cndon),  Docket  47726. 

Reply  of  American  Airlines,  inc. 

Communications  with  respect  to  this 
document  should  be  sent  to: 
Donald  J,  Carty,  Executive  Vice 

President  Finance  and  Planning, 

American  Airlines.  Inc  .  P  C)  Box 

b  19616,  MD3624,  DFW  A.rport,  Texas 

75261. 
David  A.  Schwarte,  Associate  General 

Counsel,  American  Airlines,  Inc.,  P.O. 

Box  619616,  MD  5675.  DFW  Airport, 

Texas  75261. 
Carl  B  Nelson,  Jr.,  Associate  General 

Counsel,  American  Airlines,  Inc., 

1 101  i7th  Street,  NW..  suite  600. 

Washington,  DC  20036.  (202)  857- 

4228. 
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your  toe  in  the  water  first.  Do  it  gradually.  Do  not 
make  the  mistake  of  diving  in.  *  *  *  Insisting  on 

an  insUr.t  gra.-,!  of  'Opea  Skiee'  will  only  lead  to 
doadline  ■  The  Nonhwest-USAir  transfer  proposal 

is  !a)ior-made  lo  thwart  "open  siies"  negot.  -.w^.r.s 
and  Mi  Schofield's  rpmarks  Cisarlj  reflect  Uie 
conLroihng  influence  of  British  Airways  in  this 
matter. 


Before  the  Dt^partinent  of 
Transportation,  Washington,  DC: 
Application  of  American  Airhnes,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  under  Section  401  of  the 
Federal  Aviation  Act  (Nashville- 
London),  Docket  47726. 

R"p'y  of  American  As.'^iinei,  Inc. 

American  Airlines,  Inc..  pursuant  to 
the  Department's  Notice  of  April  13, 
1993,  hereby  replies  to  the  answers 
submitted  in  this  docket  on  April  19, 
1993,  by  Continental  Airlines,  Inc.. 
Delta  Air  Lines,  Inc.,  Northwest 
Airlines.  Inc..  Trans  World  Airlines, 
Inc.,  USAir,  Inc.,  and  the  State  of 
Maryland. 

As  we  show  below,  the  Department 
should  promptly  begin  proceedings  to 
transfer  to  the  Nashville  gateway  the 
Baltimore-London  route  USAir  must 
relinquish,  and  award  Nashville- London 
authority  to  American.  American  is 
ready,  willing,  and  able  to  begin  such 
service  at  the  earliest  possible  date,  and 
is  prepared  to  demonstrate  to  the 
Department  that  moving  the  Baltimore 
route  to  Nashville — which  is  authorized 
by  Bermuda  2  and  requires  no 
negotiations  with  the  U.K.  to 
accomplish — represents  the  best  public 
use  of  this  authority. 

In  the  following  sections,  American 
specifically  replies  to  each  of  the 
answers  in  this  docket. 

1.  Continental 

In  its  answer.  Continental  claims  that 
various  applications  it  has  filed — for 
authority  to  Heathrow  from  Newark, 
Denver,  and  Houston,  for  a  Newark- 
Manchester  route,  and  for  a  Cleveland- 
London  route — should  have  a  higher 
priority  than  Nashville-London.  With 
the  exception  of  Cleveland-London, 
none  of  this  authority  can  be  granted  to 
Continental  under  Bermuda  2. 
Continental's  requests  for  such  authority 
should  be  dismissed  on  the  well- 
established  ground  that  the  Department 
will  not  entertain  applications  for 
international  routes  that  do  not  exist. 
See  Chicago-Japan  Applications, 
Dismissal.  Order  89-4-6.  April  4,  1989, 
p.  4  (at  a  time  when  additional  entry 
between  Chicago  and  Japan  was  not 
authorized  by  the  U.S. -Japan  Air 
Transport  Agreement,  "we  believe  it 
would  be  inconsistent  with  the  current 
aviation  regime  and  would  undermine 
our  negotiations  objectives  for  the 
Department  to  authorize  additional 
carriers  to  serve  the  Chicago-Tokyo 
market  at  this  time");  U.S. -Vancouver 
Applications,  Dismissal,  Order  87-8-52, 
August  24, 1987.  p.  2  ("where  limited 


entry  routes  not  provided  for  in  bilateral 
agreements  are  at  issue,  it  is  our  general 
[>olicy  not  to  award  U.S.  carriers  new 
route  rights  unless  we  have  first 
obtained  those  rights  from  the  foreign 
governments  involved");  TWA 
Exemption.  Dismissal,  Order  85-9-1, 
September  1, 1985,  p.  3  ("our  general 
policy  on  limited-entry  routes  not 
provided  for  in  bilateral  aviation 
agreements  is  to  negotiate  new  route 
rights  in  advance  of  awarding  new 
certificate  authority");  American 
Airlines,  Chicago-London  Dismissal, 
Order  85-4-44,  April  9.  1985.  p.  4  ("we 
believe  this  approach — i.e.,  negotiate 
route  rights  first  and  then  later  conduct 
a  proceeding  to  select  a  carrier  for  the 
route — is  a  sensible  policy"). 

Nor  should  the  Department  enter  into 
piecemeal  negotiations  with  the  U.K.  to 
seek  specific  new  routes  sought  by 
individual  carriers.  When  the 
Department  authorized  code-shariffg 
and  wet-lease  arrangements  between 
British  Airways  and  USAir  by  Order  93- 
3-17  on  March  15, 1993,  it  did  so  for 
one  year  only,  with  the  full  expectation 
that  during  that  period  the  restrictive 
and  anticompetitive  Bermuda  2 
agreement  would  be  dismantled  in  favor 
of  a  true  "open  skies"  regime. 

Secretary  Pena  announced  then  that 
"I  have  communicated  with  the 
appropriate  officials  in  the  British 
government  the  need  to  re-negotiate  the 
current  bilateral  agreement  entered  into 
by  an  earlier  administration.  I  strongly 
believe  that  we  must  eliminate 
restrictions  that  undermine  competition 
and  which  limit  U.S.  carriers  access  to 
the  British  markets.  *  *  •  [Tjhe 
Administration  will  pursue  a  new 
agreement  this  year  that  incorporates 
'open  skies'  provisions.  •  •  •  And  let 
me  .  .  .  emphasize  to  all  that  the 
approvals  granted  to  BA  and  USAir  are 
fixed  at  one  year." 

Yesterday,  speaking  before  a  joint 
meeting  of  the  Aero  Club  and  the 
International  Aviations  Club  in 
Washington,  D.C,  Secretary  Pena 
reiterated  the  Department's  commitment 
to  replacing  Bermuda  2  with  an  "open 
skies"  agreement:  "By  allowing  the  first 
stage  of  the  BA-USAir  deal  to  go 
forward,  we  have  fulfilled  our 
commitment  under  the  existing  bilateral 
but  we  are  firmly  committed  to 
renegotiating  our  agreement  with  the 
U.K.  to  obtain  improved  market  access 
for  U.S.  carriers.  •  •  •  [W]e  are 
pursuing  a  new  agreement  that  would 
incorporate  'open  skies'  provisions. 
•  *  •  (T]he  aim  of  (the  new  agreement] 
is  to  replace  the  restrictions  in  the 
current  air  services  agreement  with  a 
regime  that  enables  airline 
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managements  to  determine  the  price 
and  supply  of  air  services." 

Accordingly,  engaging  in  negotiations 
with  the  U.K.  to  seek  anything  short  of 
"open  skies"  would  be  an  abandonment 
of  the  Secretair's  clear  commitment. 

As  for  the  Cleveland  London  route,  it 
is  true  that  under  Bermuda  2  the 
Baltimore  or  Charlotte  gateways  could 
be  moved  to  Cleveland  by  the 
Department  without  any  negotiations 
with  the  British.  But  American's 
Nashville-London  and  Raleigh/Durham- 
London  service  would  provide  far 
greater  public  benefits  than 
Continental's  Cleveland-London 
proposal.  Geographically.  Cleveland  is 
bracketed  by  London  gateways  at 
Cincinnati  and  Detroit;  moreover. 
Continental's  operations  at  Cleveland — 
consisting  of  just  76  daily  jet 
departures — are  far  smaller  than 
American's  at  either  Nashville  or 
Raleigh/Durham.  Both  Nashville  and 
Raleigh/Durham  have  been  seeking  a 
London  route  for  many  years;  Nashville 
would  open  an  entire  section  of  the 
country  to  new  London  service,  while 
Ra!eighyT)urham  would  balance  the 
pending  BA-USAir  alliance  at  Charlotte 
with  a  strong  U.S.  presence  in  the 
growing  southeast  region.  There  is  no 
compelling  reason  to  transfer  either  of 
USAir's  moveable  gateways  to 
Cleveland.  , 

2  Delta 

Delta's  answer  touts  its  application  for 
one  route — Salt  Lake  City-London — and 
yet  opposes  American's  applications  for 
Nashville-London  o/id  Raleigh/Durham- 
London  without  explaining  why  both 
should  denied  to  preserve  one 
opportunity  for  Delta.  In  any  event, 
while  one  of  USAir's  moveable  routes 
could  be  switched  to  Salt  Lake  City 
under  Bermuda  2,  that  would  not 
represent  the  best  use  of  this  authority. 
Salt  Lake  City  has  no  history  of  civic 
efforts  to  secure  U.K.  route  authority, 
and  no  obvious  community  of  interest 
with  London  in  terms  of  multinational 
corporations  or  other  business  interests. 

While  Delta  would  obviously  prefer  to 
avoid  the  vigorous  competition  that 
American's  proposed  Nashville  and 
Raleigh/Diirnam  to  London  service 
would  bring  to  bear  against  Delta's 
entrenched  Atlanta-London  and 
Cincinnati-London  operations,  there  is 
not  much  reason  for  the  Department  to 
look  to  Salt  Lake  City  as  a  viable 
London  gateway. 

3.  Northwest  and  US  Air 

In  their  answers,  Northwest  and 
USAir  cite  their  agreement  whereby 
Northwest  would  buy  the  Baltimore- 
London  route  for  $5  million  and  transfer 


it  to  Detroit;  according  to  Nortliwest  and 
USAir,  the  transfer  agreement  takes 
precedence,  and  American's  application 
should  be  dismissed.  The  fact  is. 
however,  that  Detroit  is  not  eligible  as 
a  transfer  point  under  Bermuda  2,  since 
Detroit  is  already  a  designated  gateway. 
It  is  the  Northwest-USAir  application 
that  should  be  dismissed,  as  the  parties 
are  asking  for  route  authority  that  does 
not  exist  under  the  current  bilateral 
agreement. 

But  as  a  threshold  matter,  USAir 
should  not  be  allowed  to  sell  any  of  its 
London  route  authority.  It  would  be 
contrary  to  the  public  interest  of  the 
United  States — and  unprecedented  in 
CAB  or  IXDT  proceedings  under  section 
401(h) — for  our  Government  to 
authorize  the  sale  of  U.S.  routes  by  a 
U.S.  airline  controlled  or  seeking  to 
become  controlled  by  the  very  foreign 
airline  that  would  directly  benefit  from 
theproceeds  of  the  sale. 

There  is  no  conceivable  public 
interest  justification  for  allowing 
USAir — as  party  to  an  investment 
agreement  under  which  we  believe  it  is 
already  controlled  by  British  Airways 
and  under  which  it  has  agreed  to  use  its 
"best  efforts"  to  achieve  a  total 
integration  with  BA's  worldwide 
network — to  sell  its  London  routes. 

These  are  U.S.  franchises,  negotiated 
by  our  Government  not  for  the  monetary 
benefit  of  British  Airways  but  for  use  by 
U.S.  carriers  in  the  public  interest.* 

Approving  the  sale  of  London  routes 
by  USAir  would  contravene  important 
U.S.  policy  objectives  in  international 
aviation.  Route  sales  occur  only  in  the 
context  of  restrictive  agreements.  Under 
an  "open  skies"  agreement — which 
Secretary  Pena  has  promised  to  seek 
from  the  U.K.  this  year  * — the  value  of 


'  Moreover,  u  the  Metropolitan  Nashville  Airport 
Authority  pointed  out  in  its  Reply  to  the  United- 
USAir  transfar  application  (PhiJadelphia-Londoo) 
in  Docket  48722  oo  April  19,  1993.  USAir  will  not 
be  prejudiced  if  the  Department  refuM*  to  allow  it 
to  sell  its  London  routes:  "Under  the  terms  of  its 
January  21,  1993  Investment  Agraetnent  vrith 
British  Airways.  USAir  may  do  either  one  of  two 
things.  It  may  •  •  •  share  in  the  profits  generated 
by  British  Airways'  operations  on  certain  London 
routes.  •  •  •  Alternatively.  British  Airways  nvay 
pay  USAir  up  to  SSO  million  to  compensate  for 
losses  associated  with  divestiture  of  the  London 
routes  *   *   *  As  the  Investment  Agreement  makes 
clear,  LTSAir  will  be  left  whole  under  any  given 
scenario,  even  without  the  sale  of  its  London  routes. 
Permitting  USAir  to  'double  dip'  by  selling  these 
routes  woiild  unjustly  enrich  USAir  and  would 
have  the  perverse  effect  of  beneficing  British 
Airways"  (pp.  10-11). 

'  USAir  is  publicly  opposed  to  the  Secretary's 
desire  for  rapid  replacement  of  Bermuda  2  with  an 
"open  skies"  regime.  In  a  speech  before  the 
International  Aviation  Qub  on  March  16.  1393, 
Seth  E.  Schofield.  Chairman.  President,  the  CEU  of 
USAir,  said  thu:  "My  advice  to  Secretary  Pena:  Put 
your  toe  in  the  water  first.  Do  it  gradually.  Do  not 
make  the  mistake  of  diving  in.  *  *  *  Insisting  on 


an  international  route  is  zero.  If  the  U.S. 
Government  entertains  route  sale 
proposals  from  USAir,  chat  would  be  the 
strongest  imaginable  signal  to  the  U.K. 
Government — and  to  British  Airways — 
that  the  U.S.  is  not  serious  about  doing 
away  with  Bermuda  2  and  all  of  its 
restrictions  and  entry  barriers.  It  would 
be  utterly  incongruous  for  the  U.S.  to  be 
processing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  to 
buy  these  routes — while  the  U.S.  is 
seeking  to  dismantle  the  very  agreement 
that  gives  the  routes  value.  Allowing 
any  such  sales  during  what  the 
Administration  has  pledged  are  the  final 
months  of  Bermuda  2  s  existence  would 
hopelessly  conflict  with  important 
international  aviation  policy  objectives. 

Moreover,  it  would  be  equally 
incongruous  for  the  U.S.  Government  to 
enter  into  negotiations  with  the  U.K. — 
as  would  be  required  by  the  Northwest- 
USAir  proposal — to  amend  Bermuda  2 
to  allow  the  transfer  of  the  Baltimore 
route  to  Detroit.  Secretary  Pena  has 
promised  to  seek  an  "open  skies" 
agreement  with  the  U.K.  this  year. 
Engaging  in  a  piecemeal  negotiation  in 
the  interest  of  individual  carriers  would 
be  an  abandonment  of  the  Secretary's 
commitment. 

Northwest  audaciously  asserts  that 
"(iln  general,  the  Department  has 
repeatedly  refused  to  expand  the  scope 
of  route  transfer  proceedings  under 
section  401(h)  into  generalized  section 
401(d)  carrier  proceedings"  (p.  3). 
Northwest  fails  to  mention  the 
Department's  seminal  decision. 
involving  Northwest  itself,  that  to  the 
extent  a  carrier  is  seeking  to  acquire 
"new  or  different  authority  than  what 
[the  transferor]  has  now,"  such 
authority  can  only  be  granted  "pursuant 
to  comparative  consideration  in  a  carrier 
selection  proceeding."  See  Northwest- 
Hawaiian  Transfer  Case,  Order  91-3- 
20,  March  11, 1991,  p.  7.  Removal  of  the 
Baltimore  gateway  to  Detroit,  as  now 
proposed  by  Northwest  and  USAir, 
cannot  escape  comparative 
consideration;  as  the  Department  said  in 
Order  91-3-20,  "[tlhis  result  is 
mandated  both  under  long-term 
Department  policy  and  precedent  and 
under  the  Ashbacker  doctrine"  [id.). 

Finally,  there  is  no  question  that  even 
if  the  Baltimore  route  could  be  moved 
to  Detroit — and  it  cannot  under 
Bermuda  2 — Nashville  and  Raleigh/ 
Durham  would  provide  far  greater 


an  instant  grant  of  'Open  Skies'  will  only  lead  to 
deadline."  The  Northwest-USAir  transfer  proposal 
is  tailor-made  to  t.^^wart  "op«n  skies"  negotiations, 
and  Mr.  Schofield  j  remfirks  d-wriv  rpfloct  the 
controlling  Influence  of  Pn'i';h  A  srways  m  thu 
matter. 
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public  benefits  Detroit  already  has 
nonstop  service  to  London  froiri  two 
carriers — Delta  and  British  Airv-ays — 
and  is  located  in  a  region  that  is  well 
•served  with  additional  gateways  at  cities 
such  as  Chicago  and  Cincinnati. 
Nashville  and  Raleigh/Durham,  by 
contrast,  do  not  have  any  nonstop 
ser\'ice  to  London,  and  clearly  merit 
gateway  status. 

For  all  these  reasons,  the  Department 
should  not  entertain  the  Northwest- 
USAir  proposal  to  transfer  the 
Baltimore- London  route  to  Detroit. 

4.  TWA 

TWA's  answer  is  entirely  gratuitous 
and  should  be  disregarded.  TWA  says  it 
is  applying  for  New  York-London/ 
Stansted  authority  but  "is  not  seeking 
Nashville-London  or  Raleigh/Durham- 
London  authority,  nor  does  it  seek  to 
switch  the  Baltimore  or  Charlotte 
gateways  to  other  U.S.  gateways"  (p.  2). 
It  nonetheless  goes  on  to  complain 
about  "Big  Three"  dominance  and  other 
matters;  we  dispute  each  of  TWA's 
unfounded  allegations.  In  the  absence  of 
competing  appHcations  for  the 
Baltimore  or  Charlotte  routes  that 
quahfy  under  Bermuda  2,  TWA  simply 
has  no  standing  to  participate  in  this 
docket. 

5.  State  of  Maryland 

Maryland  urges  the  Department  not  to 
"hurry"  a  decision  on  the  disposition  of 
the  Baltimore- London  route  USAir  must 
relinquish  (p.  1),  and  also  makes  various 
assertions — all  of  which  we  dispute — 
concerning  Nashville's  viability  as  a 
gateway  to  London  (pp.  3-5).  The  fact 
is,  however,  that  in  the  past  few  weeks. 
five  carriers  have  filed  10  new  or 
amended  applications  to  serve  the  U.K. 
in  the  wake  of  the  Department's  order 
requiring  USAir  to  give  up  its  three 
London  routes,  and  not  one  of  these 
applications  has  sought  authority  from 
Baltimore.  Accordingly,  there  is  little 
likehhood  that  Baltimore  will  be  able  to 
attract  a  carrier  applicant,  and  as  a 
consequence  the  Baltimore-London 
route  wi!!  be  moved  to  another  gateway. 

Maryland  asserts  that  the  Department 
should  take  a  "go  slow"  approach 
because  "USAir  does  not  intend  to  give 
[the  Baltimore  route]  up  before 
September"  (p.  1).  To  the  contrary,  the 
Department  should  immediately 
undertake  proceedings  to  reassign  the 
Baltimore  route  elsewhere  so  that  the 
successor  carrier  will  be  designated 
within  60  days — that  is,  by  the  end  of 
Juno — and  thus  be  in  a  position  to  start 
replacement  service  in  September. 
(XherA'ise.  US.Air  and  B.\  wil!  gain  a 
rompetitive  advantage,  contrary  to  the 
Department's  intent  in  Order  93-3-15 


ordering  I  SA:r  'o  relinquish  its  London 
routes. 

Conclusion 

For  the  foregoing  reasons,  the 
Department  should  move  US  Air's 
Baltimore-London  route  to  Nashville 
pursuant  to  Annex  1,  Section  6, 
paragraph  7  of  Bermuda  2,  and  grant 
American's  application  for  Nashville- 
London  authority  in  this  docket. 

Respectfully  submitted, 
Carl  B.  Nelson,  Jr.. 

Associate  General  Counsel,  American 
Airlines,  Inc. 
April  22. 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC.: 
Application  of  Tower  Air,  Inc.  for  a 
certificate  of  public  convenience  and 
necessity  (New  York-London/Stansted), 
Docket  47698. 

Application  of  Delta  Air  Lines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (New  York-London), 
Docket  48734. 

Application  of  Continental  Airlines, 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Cleveland- 
London).  Docket  48755. 

Application  of  Continental  Airlines, 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Newark- 
Manchester),  Docket  48756. 

Application  of  Delta  Air  Lines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (Salt  Lake  City-London), 
Docket  48757. 

Joint  Application  of  Northwest 
Airlines,  Inc.  for  a  certificate  transfer 
(Baltimore-Londonl.  Docket  48761. 

( A):) so  1 1 d  a t ed  An s w er  of  American 

Ai.'Unp«i.  Inc. 

Communications  with  respect  to  this 
document  should  be  sent  to: 
Donald  J.  Carty,  Executive  Vice 

President,  Finance  and  Planning, 

American  Airlines,  Inc.,  P.O.  Box 

619616,  MD5624.  DFW  Airport,  Texas 

75261 
David  A.  Schwarte,  Associate  General 

Counsel,  American  Airlines,  Inc.,  P.O. 

Box  619616,  MD5675,  DFW  Airport, 

Texas  75261 
Carl  B.  Nelson,  Jr.,  Associate  General 

Counsel,  American  Airlines,  Inc., 

1101  17th  Street,  N.W.,  Suite  600. 

Washington,  D.C.  20036,  (202)  857- 

4228 

April  30, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC: 
Application  of  Tower  Air,  Inc.  for  a 
certificate  of  public  convenience  and 
necessity  (New  York-London/Stansted), 
Docket  47698.- 


Application  of  Delta  Air  Lines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (New  York-London), 
Docket  48734. 

Application  of  Continental  Airlines, 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Cleveland- 
London),  Docket  48755. 

Application  of  Continental  Airlines, 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Newark- 
Manchester),  Docket  48756. 

Apphcation  of  Delta  Air  Lines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (Salt  Lake  City-London), 
Docket  48757. 

Joint  Application  of  Northwest 
Airlines,  Inc.  and  USAir,  Inc.  for 
certificate  transfer  (Baltimore-London), 
Docket  48761. 

Consolidated  Answer  of  American 
Airlines,  Inc. 

American  Airlines,  Inc.,  pursuant  to 
the  Department's  Notice  of  April  23, 
1993,  hereby  files  this  consolidated 
answer  in  opposition  to  the  captioned 
applications. 

Each  of  these  applications  was  filed  or 
reactivated  as  a  consequeru»  of  Order 
93-3-15,  March  17, 1993,  by  which  the 
Department  required  USAir  to 
relinquish  its  routes  to  London  in  light 
of  its  alliance  with  British  Airways. 
Four  of  the  applications — by  Tower  Air 
(New  York-London),  Delta  (New  York- 
London),  Continental  (Newark- 
Manchester),  and  Northwest-USAir 
(transfer  of  the  Baltimore- London  route 
to  Detroit) — should  be  dismissed 
because  no  underlying  route  authority  is 
available  under  Bermuda  2.  Moreover, 
the  Northwest-USAir  transfer 
application  should  also  be  dismissed 
because  the  Department,  as  a  matter  of 
fundamental  policy,  should  prohibit  the 
sale  of  any  of  the  routes  USAir  must 
relinquish. 

While  the  two  remaining 
applications — by  Continental 
(Cleveland-London)  and  Deha  (Salt  Lake 
City-London) — qualify  under  Bermuda 
2,  American's  competing  applications 
for  Nashville-London  and  Raleigh/ 
Durham-London  authority  (Dockets 
47726  and  48744)  represent  a  far  better 
use  of  USAir's  two  moveable  gateways, 
and  the  Department  should  award  this 
authority  to  American. 

In  support  hereof,  American 
respectfully  states  as  follows. 

I.  All  Applications  W'ilhout  Available 

Undifrlv  ins;  Bilateral  Authority  Should 

Be  DiMi.iv.stni 

As  noted  above,  four  of  the  captioned 
applications  are  for  authority  that  is  not 
available  under  Bermuda  2  (New  York- 
London  by  Tower  Air  and  Delta, 
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Ntfvvar»c-Mcinch«ster  by  C<:;r.tin«'^tai.  -ind 
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■r.--t'  ."'jpiicatior.s  should  be  dismisattd 

,"  '.,"  well-established  groun .i  iriat  the 

Dt'Ddrtment  will  not  enter  a. n  req  lests 

for  international  routes  that  Ci  ,  :.  i  exist. 

See  Chicago-Japan  Applications. 

Dismissal,  Order  8&-4-6,  April  4.  \^89, 

p.  4  (at  a  time  when  additional  entry 

between  Chicago  and  Japan  was  not 

authorized  by  the  U  S  -Tapan  Civil  Air 

Transport  Agreemp::,  'we  b*^:;ev9it 

e  current 
-I 


r:  :;-uiermine 

"s  f:r  the 

i.v  ddditiOndl 


would  be  inconsist  "  *  \ 
aviation  regime  an n  ■.vi, 
our  negotiations  object. 
Department  to  authon 
carriers  to  serve  the  Chicago-Tokyo 
market  at  this  time");  U.S. -Vancouver 
Applications,  Dismissal,  Order  87-6-52, 
August  24, 1987,  p.  2  ("where  limited 
entry  routes  not  provided  for  in  bilateral 
agreements  are  at  issue,  it  is  our  general 
policy  not  to  award  U.S.  carriers  new 
route  rights  unless  we  have  Srst 
obtained  those  rights  from  the  foreign 
eovernments  involved");  TWA 
Exemption,  Dismissal,  Order  85-9-1, 
September  1, 1935,  p.  3  ("oiir  general 
policy  on  limited-entry  routes  not 
provided  for  in  bilateral  aviation 
agreements  is  to  negotiate  new  rrrjte 
rights  in  advance  of  awarding  r?w 
certificate  authority");  Americcr 
Airlines,  Chicago-London  Dismissal, 
Order  83-4-44.  April  9.  1983,  p.  4  ("we 
believe  this  approach — i.e.,  negotiate 
route  rights  first  and  then  later  conduct 
a  proceeding  to  select  a  carrier  for  the 
route — is  a  sensible  policy"). 

Nor  should  the  Department  enter  into 
piecemeal  negotiations  with  the  U.K.  to 
seek  specific  new  routes  sought  by 
indindual  carriers.  When  the 
Department  authorized  code-sharing 
and  wet-lease  arrangements  between 
British  Airways  and  USAir  by  Order  93- 
3-17  on  March  15, 1993.  it  did  so  for 
one  year  only,  with  the  full  expectation 
that  during  that  period  the  restrictive 
and  anticompetitive  Bermuda  2 
agreement  would  be  dismantled  in  favor 
of  a  true  "open  skies"  regime. 

Secretary  Peaa  announced  then  that 
"I  have  communicated  with  the 
appropriate  oflRcials  in  the  British 
government  the  need  to  re-negotiate  the 
current  bilateral  agreement  entered  into 
by  an  earlier  administration.  I  strongly 
beliave  that  we  must  eliminate 
restrictions  that  undermine  competition 
and  which  limit  U.S.  carriers  access  to 
the  BriUsh  markets.  •  •  •  (Tjhe 
Administration  will  pursue  a  new 
agreement  this  year  that  incorporates 
'open  skies'  provisions.  •   •  •  And  let 
me  .  .  .  emphas.ze  !r  n.i  Ihd*  'he 
approvals  granted  t'j  BA  a.nd  IS  Air  are 
fixed  at  one  year  " 


On  April  21, 1993.  speaking  twfore  a 
joint  meeting  of  the  Aero  Club  and  the 
International  Aviation  Club  in 
Washington,  D.C.,  Secretary  Pena 
reiterated  the  Department's  commitment 
to  replacing  Bermuda  2  with  an  "open 
skies"  agreement:  "By  allowing  the  first 
stage  of  the  BA-USAir  deal  to  go 
forward,  we  have  fulfilled  our 
commitment  under  the  existing  bilateral 
but  we  are  firmly  committed  to 
renegotiating  our  agreement  with  the 
U.K.  to  obtain  improved  market  access 
for  U.S.  carriers.  •  •  •  (Wje  are 
pursuing  a  new  agreement  that  would 
incorporate  'open  skies'  provisions. 
•  •  *  [T]he  aim  of  [the  new  agreement] 
is  to  replace  the  restrictions  in  the 
current  air  services  agreament  with  a 
regime  that  enables  airline 
managements  to  determine  the  price 
and  supply  of  air  services." 

Accordingly,  engaging  in  negotiations 
with  the  U.K.  to  seek  anj-thing  short  of 
"open  skies"  would  be  an  abandonment 
of  the  Secretary's  clear  commitment. 
The  New  York-London,  Newark- 
Manchester,  and  Detroit-London 
authority  sought  by  Tower  Air,  Delta, 
Continental,  and  Northwest  does  not 
exist  under  Bermuda  2,  and  their 
applications  should  be  dismissed. 

II.  The  Department  Should  Not  Allow 
USAir  To  Sell  Any  of  Its  London  Rciite 
Authority 

As  shown  above,  the  Department 
should  dismiss  the  North  west-US  Air 
filing — by  which  the  applicants  seek  the 
transfer  of  USAir's  Baltimore-London 
route  to  the  Detroit  gateway — becau.se 
under  Bermuda  2  a  second  U.S.-flag 
designation  at  Detroit  is  not  authorized. 
In  addition,  the  Department  should  as  a 
matter  of  fundamental  policy  prohibit 
USAir  from  selling  any  of  the  London 
routes  it  has  been  required  to  relinquish. 

American  acknowledges  that  the 
Metropolitan  Nashville  Airport 
Authority  has  entered  into  a  contract 
with  USAir  for  transfer  of  the  Charlotte- 
London  route  to  the  Nashville  gateway 
for  $5  million.  No  city  has  worked  more 
diligently  than  Nashville  in  trying  to 
secure  route  authority  to  London,  and  it 
is  manifestly  in  the  public  interest  for 
Nashville  to  achieve  London  gateway 
status.  It  is  unfortunate  that  the 
Nashville  community  should  be  forced 
into  a  position  of  having  to  pay  for  a 
route  tliat  should  be  awarded  to  it  by  the 
Department  in  the  public  interest — 
especially  where,  as  shown  below,  the 
tnie  beneficiary  of  the  proposed  USAir- 
Nashville  transaction  is  British  Airways. 
But  if  the  Department  rejects  American's 
position  on  this  score  and  authorizes 
such  sales  by  USAir.  American  would  of 
course  accept  a  Nashville-London 


certificate,  and  vigorously  serve  and 
develop  the  route. 

That  said,  .Amencan  continues  to 
maintain  that  it  would  be  contrary  to  the 
public  interest — and  unprecedented  in 
CAB  or  DOT  proceedings  under  section 
401  (h) — for  our  Government  to 
authorize  the  sale  of  U.S.  routes  by  a 
U.S.  airline  that— like  USAir— is 
controlled  or  seeking  to  become 
controlled  by  the  very  foreign  airline 
that  would  directly  benefit  from  the 
proceeds  of  the  sale. 

There  is  no  public  interest 
justification  for  allowing  USAir — as 
party  to  an  investment  agreement  under 
which  we  believe  it  is  airtady 
controlled  by  British  Airways  and  under 
which  it  has  agreed  to  use  its  "best 
efforts"  to  achieve  a  total  integration 
with  BA's  worldwide  network — to  sell 
its  London  routes.  These  are  U.S. 
franchises,  negotiated  by  our 
Government  not  for  the  monetary 
benefit  of  British  Airways  but  for  use  by 
U.S.  carriers  in  the  public  interest. 

Beyond  that,  under  section  10  of  the 
BA-USAir  investment  agreement  of 
January  21, 1993,  British  Airways  has 
guaranteed  that  USAir  will  receive  $50 
million  for  relinquishing  its  U.S.- 
London routes.^  The  effect  of  Section  10 
is  that  if  the  Department  approves  the 
three  route  sales  USAir  has 
announced — to  United  for  $14.5 
million,  to  Northwest  for  $5  million, 
and  to  Nashville  for  $5  million — British 
Airways  would  pay  USAir  the 
difference  between  that  total  of  $24.5 
million  and  the  $50  milbon  guarantee, 
or  $25.5  million.  If,  however,  the 
Department  bars  USAir  from  selling 
these  routes,  British  Airways  must  pay 
USAir  the  full  $50  million.  Every  dollar 
that  US.\ir  can  gel  from  route  sales 
would  end  up  in  British  Airways' 
pocket.  Why  should  the  Department 
participate  in  a  scheme  to  extract  tens 
of  millions  of  dollars  from  U.S.  earners 
and  communities  for  the  direct 
monetary  benefit  of  British  Ain^^ays? 

Approving  the  sale  of  London  routes 
by  USAir  would  contravene  important 
U.S.  policy  objectives  in  international 
aviation.  Route  sales  occur  only  in  the 
context  of  restrictive  agreements.  Under 
an  "open  skies"  agreement — which 
Secretary  Pena  has  promised  to  seek 
from  the  U.K.  this  year  * — ^the  value  of 


'  The  550  million  figure  appears  to  be  rnlated  to 
US.Vir't  ptiichue  of  the  B«itimor»  and  Philadel{^la 
route*  last  yaar  from  TWA  for  S50  million.  See 
Order  92-«-43,  May  1,  1992. 

'USAir  i«  publicly  opposed  to  the  Secretary's 
desire  for  rapid  replacement  of  Bermuda  2  with  an 
"open  sluet"  regime.  In  ■  speech  before  the 
Intemationai  Aviation  Gub  on  March  16.  1993, 
Spth  E  Sch.:field.  Chajrma.n.  President,  and  CEO  of 
bSAir,  »aid  this:    My  advice  to  Secretary  Pena;  Put 
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an  international  route  is  zero.  If  the  U.S. 
Government  entertains  route  sale 
proposals  from  USAir,  that  would  be  the 
strongest  imaginable  signal  to  the  U.K. 
Government — and  to  British  Airwiys — 
that  the  U.S.  is  not  serious  about  doing 
away  with  Bermuda  2  and  all  of  its 
restrictions  and  entry  barriers.  It  would 
be  incongruous  for  the  U.S.  to  be 
processing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  or 
community  to  pay  for  these  routes — 
while  the  U.S.  is  seeking  to  dismantle 
the  very  agreement  that  gives  the  routes 
value.  Allowing  any  such  sales  during 
what  should  be  the  Hnal  months  of 
Bermuda  2's  existence  would  conflict 
with  important  international  aviation 
policy  objectives. 

It  would  be  equally  incongrous  for  the 
U.S.  Government  to  enter  into 
negotiations  with  the  U.K. — as  would  be 
required  by  the  Northwest-USAir 
proposal — to  amend  Bermuda  2  to  allow 
the  transfer  of  the  Baltimore  route  to 
Detroit.  Secretary  Pena  has  promised  to 
seek  an  "open  skies"  agreement  with 
the  UK.  this  year.  Engaging  in  a 
piecemeal  negotiation  in  the  interest  of 
individual  carriers  would  be  an 
abandonment  of  the  Secretary's 
commitment. 

Finally,  there  is  no  question  that  even 
if  the  Baltimore  route  could  be  moved 
to  Detroit — and  it  cannot  under 
Bermuda  2 — Nashville  and  Raleigh/ 
D\irham  would  provide  far  greater 
public  benefits.  Detroit  already  has 
nonstop  service  to  London  from  two 
carriers — Delta  and  British  Airways — 
and  is  located  in  a  region  that  is  well 
served  through  other  gateways  at  cities 
such  as  Chicago  and  Cincinnati.  By 
contrast,  Nashville  and  Raleigh/Durham 
do  not  have  any  nonstop  service  to 
London,  and  clearly  merit  gateway 
status. 

III.  r  <ii.Tf-i!<ji*i  Cleveland-London 

and  Delt;'  s  Sai;  I  aVf  Ci^'  '  ondon 
Applicatii  r^  ;  ';]•■-  '  ,.    t  e^^f-r  Public 

Benefits  1  ■■■•-:  ^  -iifncv-  <  v^'.'-.viHe 
and  RaLigkUuiriair.  Aj,|,..LaiikJii« 

Of  the  six  captioned  applications,  the 
only  two  that  qualify  for  consideration 
under  Bermuda  2  are  Continental  s  for 
Cleveland-London  and  Delta's  for  Salt 
Lake  Qty-London.  Neither  of  them, 
however,  promise  sufficient  public 
benefits  to  warrant  their  selection  ahead 


your  toe  in  the  water  first.  Oo  it  gradually.  Do  no) 
make  the  mistake  of  diving  in.  *  *  *  Insisting  on 
an  instant  grant  of  'Open  Skies'  will  odIv  lead  to 
deadlock."  The  Northwest-USAir  transfer  proposal 
is  tailor-made  to  thwart  "open  skies'  negotiations, 
and  Mr.  Schofield's  remarks  daarty  reflect  the 
oontrolUng  influence  of  British  Airways  In  this 
niattor. 


of  American's  applications  for  authority 
to  London  from  the  Nashville  and 
Raleigh/Durham  gateways  in  Dockets 
47726  and  4«744. 

A.  Continental 

Naming  Cleveland  as  a  new  London 
gateway  ahead  of  Nashville  or  Raleigh/ 
Durham  would  be  a  mistake. 
Geographically,  Cleveland  is  bracketed 
by  London  gateways  at  the  nearby  cities 
of  Detroit  (95  miles  avray)  and 
Cincinnati  (230  miles).  Continental's 
operations  at  Cleveland— consisting  of 
just  76  daily  jet  departures — are  far 
smaller  than  American's  at  either 
Na.shville  or  P^leigh/D urham  Both 
Nashville  and  Raleigh/Durham  have 
been  seeking  a  London  route  for  many 
years;  Nashville  would  open  an  entire 
section  of  the  country  to  new  London 
sen^ice,  while  Raleigh/Durham  would 
balance  the  pending  BA-USAir  alliance 
at  Charlotte  with  a  strong  U.S.  presence 
in  the  growing  southeast  region.  There 
is  no  compelling  reason  to  transfer 
either  of  USAir's  moveable  gateways  to 
Cleveland. 

B.  Delta 

Assigning  one  of  USAir's  moveable 
routes  to  Salt  Lake  City  would  not 
represent  the  best  use  of  limited-entry 
London  rights.  Salt  Lake  Qty  has  no 
history  of  civic  efforts  to  secure  U.K. 
route  authority,  and  no  obvious 
community  of  interest  with  London  in 
terms  of  multinational  corporations  or 
otlier  business  interests.  While  Delta 
would  obviously  prefer  to  avoid  the 
vigorous  competition  that  American's 
proposed  Nashville  and  Raleigh/ 
Durham  to  London  service  would  bring 
to  bear  against  Delta's  entrenched 
Atlanta-London  and  Cincinnati-London 
operations,  there  is  not  much  reason  for 
the  Department  to  look  to  Salt  Lake  City 
as  a  viable  London  gateway. 

Conclusion 

For  the  foregoing  reasons,  the 
Department  should  transfer  USAir's  two 
moveable  London  routes  to  Nashville 
and  Raleigh«Thirham  pursuant  to  Annex 
1,  Section  6,  paragraph  7  of  Bermuda  2. 
The  captioned  applications  by  Tower 
Air,  Delta,  Continental,  and  USAir- 
Northwest  should  be  dismissed  or 
denied. 

Rtspectfully  submitted, 
Carl  B.  Nelson,  Jr., 

Associate  General  Counsel,  American 
Airlines,  Inc. 

April  30. 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC;  Joint 
Application  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  for  certificate  transfer 


pursuant  to  Section  401(hj  of  the 
Federal  Aviation  Act  of  1958,  as 
amertded  (Bahimore-London),  Docket 
48761. 

Motion  for  Laav*  To  File  and  Respoi 
of  American  Airlines,  Inc.,  to  Joint 
Reply  of  Northwest  Airlines,  Inc.,  and 
USAir,  Inc. 

Communications  with  respect  to  this 

document  should  be  sent  to: 

DONALD  J.  CARTY.  Executive  Vice 
President,  Finance  and  Planning, 
American  Airlines,  Inc.,  P.O.  Box 
619616,  MD5624.  DFW  Airport.  Texas 
75261 

DAVID  A.  SCHWARTE,  Associate 
General  Counsel.  American  Airlines, 
Inc.,  P.O.  Box  619616,  MD5675,  DFW 
Airport,  Texas  75261 

CARL  B.  NELSON,  JR.,  Associate 
General  Counsel,  American  Airlines, 
Inc.,  1101  17th  Street,  N.W.,  Suite 
600,  Washington,  D.C.  20036,  (202) 
857-4228 

May  10,  1993. 

Before  the  Department  of 
Transportation.  Washington,  DC:  Joint 
Application  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  for  certificate  transfer 
pursuant  to  Section  401(h)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (Baltimore-London)  Docket 
48761. 

Motion  for  Leave  To  File  and  Response 
of  American  Airlines,  Inc.,  to  Joint 
Reply  of  Northwest  Airlines,  Inc.,  and 
USAir,  Inc. 

American  Airlines.  Inc..  hereby  moves 
for  leave  to  file  the  following  response 
to  the  joint  reply  submitted  in  this 
docket  on  May  5, 1993,  by  USAir,  Inc. 
and  Northwest  Airlines,  Inc.  The  joint 
reply  is  misleading  and  incomplete  in 
material  respects,  and  American's 
response  should  be  accepted  in  the 
interest  of  an  accurate  record  for  the 
Department's  consideration. 

1.  The  DOf-USAir  Proposed  Consent 
Decree 

USAir  and  Northwest  baldly  assert 
that  "the  divestiture  of  USAir's  three 
London  routes  is  governed  by  a  consent 
decree  between  USAir  and  the  United 
States";  that  the  consent  decree  "clearly 
protects  USAir's  right  to  divest  its  assets 
for  the  highest  value  it  can  obtain";  that 
opponents  are  asking  the  Department 
"to  strip  USAir  of  the  right  to  sell  these 
assets";  etc.  (pp.  2,  5).  This  is  a  blatant 
example  of  bootstrapping — there  is  no 
final  consent  decree  that  "governs"  the 
divestiture,  and  USAir  has  no  "right"  to 
sell  the  routes.  In  effect,  USAir  and 
Northwest  would  strip  the  Department 
of  its  jurisdiction  under  section  401(h) 
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of  the  Fe'ieral  Avial.on  Act  to  determine 
ihe  pi.bhc  ir.'erost, 

Tn:riu<hoL;;  their  discussion.  USAir 
a-d  northwest  neglect  to  mention  that 
the  proposed  consent  decree,  filed  with 
;ne  United  States  District  Court  for  the 
District  of  Columbia  in  United  States  v. 
( 'SAir  Group.  Inc.,  Civil  Action  No.  93- 
0530.  on  March  15, 1993.  is  subject  to 
approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.  15  use.  16(b>-(h).  See  58  Fed. 
Reg.  16698,  March  30.  1993  The  60-day 
period  ends  on  May  28,  1993;  on  or 
before  that  data,  American  intends  to 
object  to  the  proposed  consent  decree 
with  respect  to  any  implication  that  the 
sale  (opposed  to  divestiture)  of  the 
London  routes  by  USAir  is  either 
required  or  is  in  the  public  interest. 
.American  will  advise  the  Court,  as  it  has 
advised  the  Department  in  prior 
pleadings,'  that: 

•  There  is  no  public  interest 
justification  for  allowing  USAir — as 
party  to  an  investment  agreement  under 
which  it  has  agreed  to  use  its  "best 
efforts"  to  achieve  a  total  integration 
with  BA's  worldwide  network — to  sell 
its  London  routes.  There  are  U.S. 
franchises,  negotiated  by  our 
Government  for  use  by  U.S.  carriers  in 
the  public  interest  and  nof  for  the 
monetary  benefit  of  British  Airways. 

•  Under  Section  10  of  the  BA-USAir 
investment  agreement.  British  Airways 
has  in  effect  guaranteed  that  USAir  will 
receive  $50  million  for  relinquishing  its 
U.S.-London  routes.  Every  dollar  that 
USAir  can  get  from  route  sales  is  one 
less  dollar  that  British  Airways  must 
pay  under  its  indemnification 
agreement.  The  Department  should  not 
participate  in  a  scheme  to  extract  tens 
of  millions  of  dollars  from  U.S.  carriers 
and  communities  to  enrich  British 
Airways. 

•  Route  sales  occur  only  in  the 
context  of  restrictive  agreements.  Under 
=n  "open  skies"  agreement — which 
Secretary  Pena  has  promised  to  seek 
from  the  U.K.  this  year — the  value  of  an 
international  route  is  zero.  It  would  be 
incongruous  for  the  U.S.  to  be 
P'ocessing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  or 
community  to  pay  for  these  routes — 
while  the  U.S.  is  seeking  to  dismantle 
the  very  agreement  that  gives  the  routes 
value 


There  is  certainly  no  legitimate  basis 
for  USAir  and  Northwest  to  assert  to  the 
B#)|artment  that  USAir's  "right    to  sell 
the  London  routes  is  "governed  '  by  a 
consent  decree.  The  proposed  consent 
decree  to  which  they  refer  is  not  fma! 
but  is  subject  to  public  comment 
procedures  in  U.S.  District  Court.  Even 
is  the  decree  were  final,  it  would  not 
and  cannot  divest  the  Department  of  its 
jurisdiction  under  Section  401  (h)  to 
approve  or  disapprove  route  sales  under 
the  public  interest  standard  established 
by  Congress.  The  proposed  USAir- 
Northwest  transfer  is  manifestly 
contrary  to  the  public  interest,  and  the 
Department  should  so  rule. 

2.  BA  s  Indemnification  Obligation  To 
USAir 

USAir  and  Northwest  assert  that 
opponents  of  the  transfer  are  asking  the 
Diepartment  to  "publish"  USAir  by 
forcing  it  to  divest  its  property  "for 
nothing"  (pp.  3,  5).  It  is  astounding  that 
USAir — as  party  to  an  investment 
agreement  in  which  British  Airways  has 
in  effect  guaranteed  that  USAir  will 
receive  at  least  $50  million  for  its 
London  routes — could  submit  a 
pleading  to  the  Department  suggesting 
that  it  would  receive  "nothing"  for  the 
routes  if  its  proposed  sales  are  barred. 

Under  Section  10.5  of  the  BA-USAir 
Investment  Agreement,  USAir  will 
participate  in  a  profit-sharing 
arrangement  with  British  Airways  on 
the  routes  it  must  relinquish — with 
unlimited  potential  returns — or  British 
Airways  will  "reimburse"  USAir  for  any 
"losses  suffered  by  (USAir)  in  the 
divestiture  or  relinquishment  of  [its] 
U.K.  routes"  up  to  an  amount  totaling 
$50  million.  In  its  Prospectus  of  April 
28,  1993.  USAir  informed  its 
shareholders  that  the  U.K.  routes  "were 
carried  on  its  books  at  approximately 
$48.7  million  at  December  31,  1992,  and 
the  Company  expects  to  recover  such 
amount  in  full  from  the  sale  of  the 
routes  or  pursuant  to  the  provisions  of 
the  Investment  Agreement  described 
above"  (p.  35).» 

The  entirety  of  USAir's  answer  on  this 
point  is  that  "American  cites  no  legal 
predicate  for  disapproving  the  route 
transfer  merely  on  the  grounds  that 
approval  may  free  British  Airways  of  a 
portion  of  its  indemnification  obligation 
to  USAir"  (p.  13).  The  "predicate"  of 
USAir's  argument  that  it  should  be 
allowed  to  sell  the  routes  is  that 
otherwise  it  would  be  "punished"  and 


'  See.  e  g..  Amenoan  s  Consolidated  Answer  of 
April  30.  1993.  in  Dockets  47698,  48734,  48755, 
48756,  48757,  «nd  48761 .  Reply  of  April  22.  1993. 
In  Docket  47726.  Reply  of  Aprij  22,  1993.  in 
Dockets  48744  and  48743:  and  Answer  of  April  16, 
1993.  in  Docket  48722. 


'See  also  letter  of  May  7.  1993.  frona  Secietarv- 
Peaa  to  John  H.  Oasburg,  President  and  CEO  of 
Northwest  Airlines,  stating  that  "USAir's  agreement 
with  British  Airways  contains  a  provision  that  will 
permit  USAir  to  be  compensated  even  in  the  event 
that  the  routes  are  not  sold." 


receive  "nothing."  This  is  false,  and  we 
repeat  what  we  said  earlier — the  effe<:t 
of  allowing  USAir's  London  route  deals 
would  be  to  extract  millions  of  dollars 
from  US,  carriers  and  communities  to 
!in«  the  pockets  of  British  Airways.  That 
is  not  in  the  public  interest. 

3.  Non-Movability  of  the  Baltimore 
Route  to  Detroit 

In  our  answer,  we  showed  that  the 
proposed  USAir-Northwest  transfer 
should  be  dismissed  under  the 
Department' s  well-established  policy 
against  processing  applications  for 
authority  LKdt  does  not  exist.  While  the 
Balumore  route  is  a  switchable  gateway 
under  Bermuda  2,  Detroit  is  not  an 
eligible  transfer  point.  Accomplishing 
what  Northwest  seeks  would  require 
pie,:em.ea!  negotiations  wi'h  the  U.K., 
contrary  to  the  U.S.  Government's  clear 
commitment  to  replace  Bermuda  2  with 
an  "open  skies"  agreement. 

We  do  not  understand  what 
Northwest  and  USAir  mean  by  asserting 
that  "the  route  does  exist "  (p.  11),  but 
their  further  contention  that  the  "only" 
bilateral  issue  is  whether  the  authority 
can  be  moved  to  Detroit  {id.)  is  an 
understatement  of  the  issue,  to  say  the 
least.  Detroit  is  already  designated  as  a 
London  gateway  for  US. -flag  service, 
and  for  that  reason  the  Baltimore  route 
cannot  'oe  moved  to  Detroit  lunder 
Bermuda  2.  The  Department  should 
resist  limited-agenda  negotiations  with 
the  U.K.  on  behalf  of  Northwest  or  any 
other  individual  U.S.  carrier,  and 
concentrate  its  full  attention  on 
achieving  "open  skies." 

Moreover,  USAir  and  Northwest 
continue  to  ignore  the  Department's 
ruling  in  the  Northwest-Ha-vaiian 
Transfer  Case,  Order  91-3-20.  March 
11,  1991,  that  requires  consobdation  of 
route  transfer  and  certificate 
applications  where  removal  of  a  route  to 
another  gateway  is  sought.  As  the 
Department  concluded,  to  the  extent  a 
carrier  is  seeking  to  acquire  "new  or 
different  authority  than  what  [the 
uansferori  has  now."  such  authority  can 
only  be  granted  "pursuant  to 
comparative  consideration  in  a  carrier 
selection  proceeding  .   .   .  (t)his  result  is 
mandated  both  under  long-term 
Departm.ent  policy  and  precedent  and 
under  the  .^s/i/)a;ierdoctnne"  (p.  7). 

With  respect  to  comparative  selection, 
there  is  no  question  that  even  if  the 
Baltimore  route  could  be  moved  to 
Detroit — and  it  cannot  under  Bermuda 
2 — the  Nashville-London  and  Raleigh/ 
Durham  routes  American  is  seeking  in 
Dockets  47726  and  48744  would 
provide  far  greater  public  benefits. 
Detroit  already  has  nonstop  service  to 
London  from  two  carriers,  and  is  located 
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HI  a  r-igmn  mai  is  wei:  servea  Clirou^K 
other  gateways.  By  contrast,  Nashvilie 
and  Raleigh/Durham  do  not  have  any 
nonstop  service  to  London,  and  clearly 
merit  gateway  status  before  the 
Department  considers  an  application  to 
add  incremental  service  at  IJetroit. 

Conclusion 

The  USAir-Northwest  transfer 
agreement  should  be  denied  as  contrary 
to  the  public  interest  under  Section 
401(h)  of  the  Federal  Aviation  Act. 

Respectfully  submitted. 
CarlB.  Nelson,  Jr., 

Associate  General  Counsel.  American 
Airlines,  Inc. 

May  10, 1993. 

Before  the  Department  of 
Transportation,  Washington.  DC- 
Application  of  American  Airlines.  Inc. 
under  Section  401  of  the  Federal 
Aviation  Act  for  a  certificate  of  public 
convenience  and  necessity 
(Philadelphia-London).  Docket  48734. 

Joint  Application  of  United  Air  Lines, 
Inc.  and  USAir,  Inc.  for  certificate 
transfer  under  Section  40lCh)  of  the 
Federal  Aviation  Act  (Philadelphia- 
London),  DodcPt  4P'22. 

Application  /  \i:  -^rican  Airlines, 
Inc.  for  a  cert; .";  '=*'.-    ^  public 
convenience  a;,  i  7"  fssity  under 
Section  401  of  the  Federal  Aviation  Act 
(Nashville-London),  Docket  47726. 

Joint  Application  of  Northwest 
Airlines,  Inc.  and  USAir,  Inc.  for 
certificate  transfer  pursuant  to  Section 
401(h)  of  the  Federal  Aviation  Act 
(Baltimore-London),  Docket  48761. 

Application  of  American  Airlines. 
Inc.  under  section  401  of  the  Federal 
Aviation  Act  for  a  certificate  of  public 
convenience  and  necessity  (Raleigh/ 
Durham-London),  Docket  48744, 

Petition  of  The  Raleigh/Durham 
Parties  to  transfer  the  designation  of 
U.S.  Point  D  from  Charlotte  to  RaleigL' 
Durham  as  U.S.  Gateway  to  London, 
Docket  48743. 

Jointy  Application  of  USAir.  Inc.  and 
Metropolitan  Nashville  Airport 
Authority  for  transfer  of  certificate  of 
public  convenience  and  necessity  under 
Section  401(h)  of  the  Federal  Aviation 
Act.Do'-Vrt  4°''m 

Motion  fur  Leave  1  ,>  File  and 
Suppienipnlai  P'caJirj  of  ^ni-r: (■,.<:; 
Airlim**   inc. 

C>o.ri:riu!i)cations  with  respect  to  this 
document  should  be  sent  to: 
DON'AIX)  J  CAPTY.  Executive  Vice 
President,  Finance  and  Planning 
American  Airlines,  Inc    !■  C  B<  x 
619616,  MD5624.  DFW  Airport,  Texas 
75261 
DAVIDA,  SCHW^R'T:,  a^,,>,   ,iie 
Ceneral  Counsel.  A;nri'i  nn  Airiines, 


mc,  i^u.  ocx  tlJclD,  iviuoti/  3,  ut  vv 
Airport,  Texas  75261 

CARL  B.  NELSON.  JR  ,  Associate 
General  Counsel,  American  Airlines, 
Inc..  1101  17th  Street,  N.W.,  Suite 
600.  Washington,  DC  20036.  (202) 
857-4228 

May  25. 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC: 
Application  of  American  Airlines,  Inc.. 
under  Section  401  of  the  Federal 
Aviation  Act  for  a  certificate  of  public 
convenience  and  necessity 
(Philadelphia-London),  Docket  48734. 

Joint  Application  of  United  Air  Lines, 
Inc.  and  USAir,  Inc.  for  certificate 
transfer  under  Section  401(h)  of  the 
Federal  Aviation  Act  (Philadelphia- 
London),  Docket  48722. 

Application  of  American  Airlines. 
Inc.,  for  a  certificate  of  public 
convenience  and  necessity  under 
Section  401  of  the  Federal  Aviation  Act 
(Nashville-London),  Docket  47726. 

Joint  Application  of  Northwest 
Airlines.  Inc  and  USAir,  Inc.  for 
certificatp  tr-rsff--  :-'iirsuant  to  Section 
401(h)  of  '".e  f  Kif^.-Mi  Aviation  .^ct 
(Baltimore-London),  Docket  48761. 

Apphcation  of  American  Airlines, 
Inc.  under  section  401  of  the  Federal 
Aviation  Act  for  a  certificate  of  public 
convenience  and  necessity  (Raleigh/ 
Durham-London),  Docket  48744. 

Petition  of  The  Raleigh/Durham 
Parties  to  transfer  the  designation  of 
U.S.  Point  D  from  Charlotte  to  Raleigh/ 
Durham  as  U.S.  Gateway  to  London, 
Docket  48743. 

Joint  Application  of  USAir.  Inc.  and 
Metropolitan  Nashville  Airport 
Authority  for  transfer  of  certificate  of 
public  convenience  and  necessity  under 
Section  401(h)  of  the  Federal  Aviation 
Act,  Docket  48786. 

Motion  f ( r  I  pave  To  File  and 
Suppl8me:..<ii  Pleading  of  American 
Airlines,  Inc. 

American  Airlines,  Inc..  hereby  moves 
for  leave  to  file  this  supplemental 
pleading  in  the  captioned  dockets  in  the 
interest  of  a  complete  record  fox  the 
Department's  consideration. 

First.  British  Airways  reported  last 
week  that  its  pretax  profits  for  the  year 
ended  March  31. 1993,  totaled  $284 
millions  (New  York  Times.  May  19. 
1993).  It  would  be  unconsdooable  for 
the  United  States  Government  to 
approve  any  route  sales  by  USAir — 
which  is  seeking  to  extract  some  $24.5 
million  from  U.S.  carriers  and 
communities — where  the  proceeds 
would  directly  benefit  British  Airways. 
The  U.S.  air  carrier  industry  has  lost 
more  than  $4  billion  in  the  past  three 


years,  ine  i_>tp.utnieii'.  sr.uLiiil  r.Jl 
compound  the  U.S.  industry's  woes  fay 
unjustly  enriching  British  Airwajrs. 

Second,  with  each  passing  day  of 
inaction  by  the  Department  on 
applications  for  the  three  U.S. -London 
routes  USAir  must  relinquish  as  a 
consequence  of  its  alliance  with  British 
Airways,  competition  in  the  U.S.- 
London market  is  being  adversely 
affected.  Upon  consummation  of  the 
BA-USAir  Investment  Agreement  on 
January  21,  1993,  USAir  ceased  to  be  an 
effective  competitor  with  British 
Airways  in  the  U.S. -U.K.  market;  since 
May  1, 1993,  the  Philadelphia-London 
route  has  been  an  actual  BA  monopoly. 
To  restore  competition,  the  Department 
should  im.mediately  undertake 
expedited  procedures  to  reassign 
USAir's  three  London  routes. 

Respectfully  submitted, 
Carl  B.  Nelson.  Jr., 

Associate  General  Counsel,  American 
Airlines,  Inc. 

May  25.  1993. 

Investment  Agreement  Between  L'SAlr 
Group,  Inc.  and  British  Airways  Pic 

Dated  as  of  January  21, 1993 

Section  10.5  U.S.-U.K.  Houtes.  (a)  The 
Company  shall,  as  promptly  as  conimatcially 
practicable,  divest  or,  if  divestitiire  is  not 
possible,  relinquish  all  licenses,  certificates 
and  authorities  for  each  of  the  Company's 
routes  between  the  U.S.  and  U.K.  (the 
"Company's  U.K.  Routes")  at  such  time  as 
the  Company  and  the  Investor  can  implement 
code  shari  ng  arrangements  with  respect  to 
the  route  in  question.  The  Company  and  the 
Investor  shall  use  their  respective  liest  efforts 
to  implement  such  code  sharing 
arrangements  at  the  earliest  practicable  date. 

(b)  Recognizing  that  the  divestiture  or 
relinquishment  of  the  Company's  U.K. 
Routes  is  required  to  comply  with  relevant 
competition  laws,  that  such  divestiture  or 
relinquishment  could  disadvantage  the 
communities  served  and  the  Company 
employees  affected,  and  that  the  Company 
may  suffer  losses  in  such  divestiture  or 
relinquishment,  the  Company  and  the 
Investor  agree  that  insofar  as  possible  such 
disadvantage  to  the  communities  and 
Company  employees  should  be  mitigated  and 
that  the  Company  and  the  Investor  should 
share  any  losses  suffered  as  a  result  of  such 
divestiture  or  relinquishment  with  due 
regard  to  their  respective  interests. 
Accordingly,  the  Investor  will  apply  for  all 
necessary  licenses  and,  subject  to  obtaining 
all  necessary  approvals  and  to  the  extent 
permitted  by  applicable  law.  (i)  operate  so 
long  as  commercially  feasible  and  be  solely 
responsible  for  marketing  Charlotte-London. 
Pittsburgh-London  and  Baltimore-London 
routes  purroant  to  the  Investor's  route 
authority,  (ii)  operate  such  routes  under  a 
"wet  lease"  using  the  Company's  pilots  and 
cabin  crews  pursuant  to  the  terms  of  a  "wet 
lease"  in  the  form  attached  as  Exhibit  H 
hereto,  and  (iii)  share,  at  the  end  of  each 
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fiscal  year  of  the  Investor  the  ciiirulative 
profits  received  by  the  Investor  in  respert  of 
such  routes  with  the  Company  on  the  basis 
of  'he  Investor  receiving  the  p«n:enta«p  of 
s'.K.h  prof:!s  equal  to  the  Investor  Percen'ARf 
(cajculated  on  a  weighted  average  basis  for 
•he  relevant  fiscal  veai  of  the  Investor;  ar  i 
the  Cr.mpany  receiving  'he  remainder  of  such 
p:of:*s  Except  as  may  be  othervise  agreed  by 
tr.e  Ccmpa.T,  and  tr.e  Investor,  the 
procd-r^s  ffjr  accoi-nting  for  revenues  and 
s'dr.dtird  costings  set  frr*h  in  Schedule  10.5 
to  tn:s  Agreement  w;il  be  applicable  to  the 
recognition  of  profits  for  purposes  of  clause 
(b)(iu)  of  this  Section  10  5. 

(c)  If  the  profit  shanng  contemplated  by 
this  section  cannot  be  performed,  the 
Investor  will  reimburse  the  Company  a 
portion  of  any  losses  suffered  by  the 
Company  in  the  divestiture  or 
relinquishment  of  the  Company's  U.K. 
Routes  by  paying  the  amount  of  S5  million 
on  the  date  such  divestiture  or 
relinquishment  becomes  final  with  respect  to 
all  of  the  Company's  U.K.  Routes  and  by 
further  paying  the  amounts  of  $5  million,  $15 
million,  S15  million  and  SIO  million, 
respectively,  on  the  first,  second,  third  and 
fourth  anniversaries  of  such  date.  Such  first, 
s>^ond,  third,  fo'jrth  and  fifth  reimbursement 
ra>Tnents.  respectively,  shall  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  10%, 
:0%,  30%,  30%  and  20%,  respectively,  of 
the  aggregate  amount  realized  by  the 
Company  from  the  sale  of  the  Company's 

L'  K.  Routes. 

(d]  If  following  the  Initial  Qosing  Date,  the 
parties  are  legally  prohibited  from 


{lerfonnirig  any  of  the  provisions  of 
paragraphs  'b\  and  (c!  of  this  Section  10  5, 
•.^e  parties  wi!)  negotiate  in  good  faith 
alternative  drrangements  having,  to  the  extent 
permitted  by  applicable  law  substantially 
the  same  economic  value  as  the  arrangements 
so  specified  In  the  event  such  alternative 
arrangements  are  iegaliy  prohibited,  the 
remaining  portions  of  this  Agreement 
including  without  lunitation.  parngraph  fal  of 
this  Section  10.5,  shall  remain  m  full  force 
and  effect. 

(e)  Nothing  contained  in  this  Section  10.5 
shall  be  construed  to  evidence  an  intention 
by  the  Company  and  the  Investor  to  share 

Erofits  or  losses,  or  operate  a  pool  or  joint 
usiness,  with  respect  to  any  portion  of  their 
respective  businesses  other  than  the 
Charlotte- London,  Pittsburgh-London  and 
Baltimore-London  routes. 

Section  10.6  Insurance.  From  the  date 
hereof  for  so  long  as  the  Investor  Holding  is 
at  least  SlOO  million,  (i)  the  Company  will 
maintain  In  full  force  and  effect  (to  the  extent 
determined  by  the  Company  in  its 
commercially  reasonable  judgment  af^er 
consultation  with  the  Investor)  all  policies  of 
insurance  covering  liability  to  third  parties 
currently  in  force  with  respect  to  the 
Company  or  its  subsidiaries  or  their 
resp>ective  businesses,  all  of  which  as  of  the 
date  of  this  Agreement  are  listed  on  Schedule 
10.6  to  this  Agreement,  or  such  renewed  or 
substitute  policies  as  provide  substantially 
similar  or  better  coverage,  and  (ii)  the 
Company  will  arrange  to  have  the  Investor 
and  its  subsidiaries  designated  under  Section 
13.2  of  this  Agreement  named  as  additional 


insureds  under  such  policies  with  effect  from 
the  Initial  Closing  Date. 

PROSPECn'S 

10. 000. GOG  Shares 

USAir  Group 

Comjnon  Stock 

! par  value  $11 

The  Company's  Com.mon  Stock  is  listed  on 
the  New  York  StrKk  Elxchange  and  is  traded 
under  the  symbol  "V  "  The  reported  closing 
pncp  of  the  Common  Stock  on  the  New  York 
Stcxrk  Exchange  Qimposite  Transactions 
Tape  on  April  28.  199.1  was  $21'/'^  per  share. 

If  the  Company's  holders  of  voting  stock 
approve  an  amend.ment  to  the  Company's 
Restated  Charter  at  the  Company's  May  26, 
1993  annual  m.eeting.  Common  Stock  held  by 
non-'L  S,  Citizens  may  be  suK'iect  to 
redem.ption  and  such  holders  may  not  )x 
entitled  to  vote,  or  to  receive  dividends  or 
other  distributions  on,  their  Common  Stock. 
See  "Risk  Factors." 

For  information  that  should  be  considered 
by  prospective  investors,  see  'Risk  Factors." 

These  Secunties  Have  Not  Been  Approved 
or  Disapproved  by  The  Securities  and 
Exchange  Commission  or  Any  State 
Securities  Comimission  Nor  Has  The 
Securities  and  Exchange  Commission  or  Any 
State  Securities  Commission  Passed  Upon 
the  Accuracy  or  Adequacy  of  This 
Prosf)«ctus.  Any  Representation  to  the 
Contrary  is  a  Criminal  Offense. 


Price  to  Public 


Underwriting 
Discount 


Proceeds  to  ttte 
Cooicary(l) 


Per  Share 
Total(2)  .... 


$20  75 
207,500,000 


$.6225 

6.225,000 


$20  1275 


(1)  Befce  the  deduction  of  9xp««^ses  payable  by  the  Compary  estirr^ted  at  $420,000 

(2)  The  CcKTipary  "'^s  grarted  tc  tTe  urxjerwriters  an  optior  eiercisai^ie  tjy  tne  representaCves  of  the  Underwriters  for  30  days  from  the  date 
ct  the  puciic  cttenng  of  th«  s^<^r^8  ot  Conrrxxi  Stock  oHered  ^ereoy,  to  purcr.ase  up  tc  an  aggregate  of  l  500,000  addibonal  shares  t^om  th^e 
Conpary  so'efy  'o  ccve'  cver-a/totnents  if  tt>e  opUon  ,8  eierc:.sed  in  full,  the  total  Pice  to  Pubiic  wiil  be  $238,625,000,  tr,e  total  Ur>der<i.nting 
D'ScouPt  >*iii  be  $7,158,750  ano  the  tota  Proceeds  to  the  Comparv  ^ill  be  S231  466.250  See  "Underwriting." 


UMI 


The  shares  of  Common  Stock  offered  by 
this  Prospectus  are  offered  by  the  several 
Underwriteis  when,  as  and  if  issued  by  the 
Company,  delivered  to  and  accepted  by  the 
Underwriters  and  subject  to  their  right  to 
reject  orders  in  whole  or  in  part.  It  is 
expected  that  the  shares  of  Common  Stock 
will  be  ready  for  delivery  on  or  about  May 
4,  1993. 
The  First  Boston  Corporation  Morgan  Stanley 

*  Co.  Incorporated 
L<?hman  Brother?  Salomon  Brothers  Inc 
The  date  of  this  Prospectus  is  April  28, 1993 

Ar.y  holder  may  elect,  within  10  business 
days  following  the  date  on  which  the  holder 
elects  to  require  the  Company  to  redeem  the 
shares  of  Senes  T  Preferred  Stock,  to  receive 
cash  out  of  f'^r.ds  legally  available  therefore 
m  n»spect  of  the  portion  of  the  Redemption 
Price  representing  the  excess  over  the 
amount  represented  by  the  number  of  5hd--e3 
of  Non-Preferred  Stock  into  which  the  Series 
T  Preferred  Stock  is  then  convertible. 


multiplied  by  the  then  current  market  price 
of  the  Common  StocL 

U.S.-UJC.  Route* 

The  Company  has  agreed  that  as  promptly 
as  commercially  practicable  it  will  divest  or, 
if  divestiture  is  not  possible,  relinquish  all 
licenses,  certificates  and  authorities  for 
routes  between  the  U.S.  and  the  U.K.  (the 
"Company's  UK.  Routes")  at  such  time  as 
BA  and  the  Company  can  implement  the 
code  sharing  arrangement  contemplated  by 
the  Investment  Agreement.  See  " — Code 
Sharing."  Recognizing  that  the  divestiture  or 
relinquishment  of  the  Company's  UK 
Routes  is  necessary  to  comply  with  relevant 
competition  laws,  that  such  divestiture  or 
relinquishment  could  disadvantage  tne 
communities  served  and  the  Company 
employees  affected  and  that  the  Company 
may  suffer  losses  m  such  divest ^t^ore  or 
relinquishment,  the  Cx^impany  and  BA  have 
agreed  that  insofar  as  ptjssible.  such 
disadvantage  to  the  communities  and 
Company  employees  should  be  mitigated  and 


that  the  Company  and  B.^  should  share  any 
losses  suffered  as  a  r'-sult  of  such  divestiture 
or  r«iinqu;shm.ent  with  due  regard  to  their 
respective  interests.  Accordingly,  B.A.  will 
apply  for  all  necessary  licenses  and,  subject 
to  obtaining  all  necessary  approvals  and  to 
the  extent  permitted  by  applicable  law.  will 
operate  so  long  as  commercially  feasible  and 
be  sol-?ly  responsible  for  marketing  Charlotte- 
London,  P.ttsburgh-London  and  Baltim.ore- 
London  routes  pursuant  to  B.^  s  route 
authority,  operate  such  routes  under  a  "wet 
lease,"  using  USAir's  pilots  and  cabin  crews, 
for  rentals  based  on  the  Company's  costs,  and 
share,  at  the  end  of  each  fiscal  year  of  BA, 
the  cumulative  profits  received  by  B.A  in 
respect  of  such  routes  with  the  Company, 
with  B.\  retaining  a  share  of  profits  equal  to 
the  BA  Percentage  and  the  Company 
receiving  the  remainder,  The  Company  does 
not  expect  that  the  wet  lease  arrangements 
will  materially  affect  its  results  of  operations, 
cash  flow  or  financial  position.  (Under  a 
"wet  lease,"  an  airline  leases  Its  aircraft  and 
cockpit  and  cabin  crews  to  another  airline  for 
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the  purpose  of  operating  certain  routes  or 
flights.)  If  the  conlemplated  profit  sharing 
cannot  be  performed,  BA  will  reimburse  the 
company  a  portion  of  any  losses  suffered  by 
the  Company  in  the  divestiture  or 
relinquishment  of  the  Company's  U.K. 
Routes,  beginning  on  the  date  all  such 
divestitures  or  relinquishments  become  final, 
by  paying  the  amounts  of  $5  million,  $5 
millicn.  $15  million,  S15  million  and  $10 
rr.illion  per  annum,  respectively,  on  such 
date  and  on  the  first,  second,  third  and  fourth 
anniversaries  of  such  date.  Such  first,  second, 
third,  fourth  and  fifth  reimbursement 
payments,  respectively,  will  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  10%, 
10%.  30%,  30%  and  20%,  respectively,  of 
the  aggregate  amount  realized  by  the 
Company  from  the  sale  of  the  Company's 
U.K.  Routes.  If  the  parties  are  legally 
prohibited  from  performing  any  of  the 
foregoing  provisions,  the  parties  will 
negotiate  in  good  faith  alternative 
arrangements  having,  to  the  extent  permitted 
by  applicable  law,  substantially  the  same 
economic  value  as  the  arrangement  so 
specified.  The  Company's  U.K.  Routes  were 
carried  on  its  books  at  approximately  $48  7 
million  at  December  31.  1992,  and  the 
Ccmpany  expects  to  recover  such  amount  in 
fall  'rnm  the  sale  of  the  routes  or  pursuant 
to  the  provisions  of  the  investment 
Aerepment  described  above. 

Or.  Manh  29. 1993.  USAir  agreed  to  sell 
for  Si  4  5  million  its  opera'ing  authority 
between  Philadelphia  and  Ixmdon  Gatwick 
Airport  to  United  .\u  Lines,  Inc.  ("United"). 
Consununation  of  the  sale  is  subject  to  a 
number  of  conditions,  including  that  United 
obtain  governmental  approval  to  transfer  the 
authority  to  Chicago  end  .operate  flights  from 
Chicago's  O'Ha.-e  International  Airport  to 
London's  Heathrow  Airport  Eitlser  USAir  or 
United  can  terminate  the  agreement  if  the 
sale  hai;  not  been  consurmnatpd  by  May  14. 
1993.  USAir  cannot  predict  whether  or  when 
the  sale  will  close. 

On  April  15,  1993,  USAir  agreed  to  sell  for 
S5  million  its  operating  authority  between 
B,i'ti.more  and  London  Gatwick  Airport  to 
Northwest,  Consummaticin  of  the  sale  is 
subject  to  a  number  of  conditions,  including 
that  Northwest  obtain  governmental  approval 
to  transfer  the  authority  from  Baltimore  to 
Detroit.  Michigan.  The  agreement  becomes 
null  and  void  if  the  sale  has  not  been 
consummated  by  June  15,  1993  L'SAir 
cannot  predict  whether  or  when  the  sale  will 
close. 

On  April  23, 1993,  USAir  agreed  to  sell  to 
the  Metropolitan  Nashville  Airport 
Authority.  Nashville,  Tennessee  for  $5 
million  its  operating  authority  between 
Charlotte  and  London  Gatwick  Airport. 
Consummation  of  the  sale  is  subject  to  a 
number  of  conditions,  including 
governmental  approval  to  transfer  the 
authority  from  Charlotte  to  Nashville,  USAir 
cannot  predict  whether  or  when  the  sale  will 
close. 

Insurance 

For  so  long  as  the  BA  Holding,  as  defined 
in  " — Amendment  No.  2  to  Restated 
Charter — Certain  Governance  Matters — 
Reduction  in  BA  Rights,"  is  at  least  $100 


million,  (i)  the  Company  will  maintain  in  full 
force  and  effect  (to  the  extent  determined  by 
the  Ccmpany  In  its  commercially  reasonable 
judgment  after  consultation  with  BA)  all 
policies  of  insurance  covering  liability  to 
third  parties  currently  in  force  with  respect 
to  the  Company  or  its  subsidiaries  or  their 
respective  businesses  or  such  renewed  or 
substitute  polices  as  provide  substantially 
similar  or  better  coverage,  and  (ii)  the 
Company  will  arrange  to  have  BA  named  as 
additional  insured  under  such  policies. 

Nod  -SoUcitatioa 

Prior  to  the  effectiveness  of  Amendment 
No.  1.  the  Company  has  agreed  that  neither 
the  Company  nor  any  of  its  subsidiaries  nor 
any  of  the  respective  officers  and  directors  of 
the  Company  or  any  of  its  subsidiaries  will, 
and  the  Company  will  direct  and  use  its  best 
efforts  to  cause  its  employees,  agents  and 
representatives  (including,  without 
limitation,  any  investment  banker,  attorney 
or  accountant  retained  by  the  Company  or 
any  of  its  subsidiaries)  not  to,  initiate,  solicit 
or  encourage,  directly  or  indirectly,  any 
inquiries  or  the  making  of  any  proposal  or 
offer  with  resf)ect  to  a  merger,  consolidation 
or  similar  transaction  involving,  or  any  sale 
of  all  or  any  substantial  portion  of  the  assets 
or  any  equity  securities,  of,  the  Company  and 
any  of  its  subsidiaries,  taken  as  a  whole  (an 
"Acquisition  Proposal"),  or,  except  as 
required  in  connection  with  the  fiduciary 
obligation  of  the  Board  of  Directors  as 
advised  by  counsel,  to  engage  in  negotiations, 
provide  information  or  discuss  an 
Acquisition  Proposal  with  any  person,  or 
otherwise  facilitate  any  effort  or  attempt  to 
make  or  implement  an  Acquisition  Proposal. 

Prior  to  the  effectiveness  of  Amendment 
No  1 ,  B,*i  has  agreed  that  neither  BA  nor  any 
of  its  subsidiaries  nor  any  of  the  respective 
officers  and  director  of  BA  or  any  of  its 
subsidiaries  will,  and  BA  will  direct  and  use 
its  best  efforts  to  cause  its  employees,  agents 
and  representatives  (including,  without 
limitation,  any  investment  banker,  attorney 
or  accountant  retained  by  BA  or  any  of  its 
subsidiaries)  not  to,  initiate,  solicit  or 
encourage,  directly  or  indirectly,  any 
inquiries  or  the  making  of  any  proposal  or 
offer  or  engage  in  any  discussions  or 
negotiations  with  respect  to  a  merger, 
consolidation  or  similar  transaction 
involving,  or  any  purchase  of  all  or  any 
substantial  portion  of  the  assets  or  any  equity 
securities  of  any  U.S.  Airline,  provided  that 
such  entity  and  its  subsidiaries  do  not  own 
directly  or  indirectly  in  aggregate  15%  or 
more  of  the  conmion  equity  of  a  U.S.  Airline. 

Reqjii-ed  FiUr.R* 

The  Company  and  BA  have  agreed  to  make 
any  filings,  notices  or  applications  with  any 
governmental  or  regulatory  authority,  agency, 
commission,  court  or  other  entity,  domestic 
or  foreign,  required  in  connection  with  the 
consummation  of  the  transactions  and  acts 
contemplated  by  the  Investment  Agreement. 
Accordingly,  the  Company  filed  an 
application  for  a  statement  of  authorization 
and  BA  has  filed  an  application  for 
exemption  with  the  DOT  to  permit  BA's 
designator  codes  to  be  used  on  certain  USAir 
flights  as  contemplated  by  the  Code  Share 


Agreement  (as  defined  under  "—Code 
Sharing"),  and  to  permit  the  transactions  and 
acts  contemplated  by  the  pro]x>sed  wet  lease 
to  be  entered  into  by  BA  and  the  Company. 
The  DOT  Order  stated,  among  other  things, 
that  "BA's  initial  investment  of  $300  million 
does  not  imfwir  USAir's  citizenship"  under 
Foreign  Ownership  Restrictions. 

Two  airlines.  One  philosophy. 

The  philosophy  of  "putting  the  customer 
first"  is  something  USAir  and  British 
Airways  both  share.  And  now,  we  come 
together  to  form  the  Global  Alliance  that, 
over  time,  will  join  339  cities  and  71 
countries.  What  will  join  us  even  more  is  the 
philosophy  that  brought  us  together  in  the 
beginning.  Quite  simply,  we  want  to  offer 
you  a  standard  of  service  that's  unequaled 
anywhere  in  the  world. 

USAir/British  Airways 

June  7, 1993 

By  Hand 

Mark  C.  Schechter,  Esq.  Chief, 

Transportation.  Energy,  and  Agriculture, 
Section.  Antitrust  Division,  U.S. 
Department  of  Justice.  9th  Floor— JCB 
555  Fourth  St.,  NW.,  Washington  DC 
20001. 

Re:  United  States  v.  USAir  Group,  Inc.,  Civil 

Action  No.  93-0530 

Dear  Mr.  Schechter.  We  write  on  behalf  of 
USAir  Croup,  Inc.  ("USAir"),  as  its  counsel 
of  record  in  the  above-referenced  matter.  This 
letter  responds  to  certain  allegations  made  in 
comments  filed  with  the  Department  by 
American  Airlines,  Inc.,  Delta  Air  Lines,  Inc., 
and  Continental  Airlines.  Inc.  (the  "airlines") 
in  connection  with  the  proposed  Final 
Judgment,  Stipulation,  and  Competitive 
Impact  Statement  (the  "Consent  Decree")  in 
this  matter.^  Those  comments,  as  well  as  this 
letter,  have  been  filed  pursuant  to  the 
Antitrust  Procedure  and  Penalties  Act  (the 
"Tunney  Act").  Nothing  in  the  comments  of 
the  airlines  raises  any  inference  that  the 
Consent  Decree  is  not  in  the  public  interest 
or  warrants  any  change  in  that  decree  which 
was  negotiated  in  good  faith  between  the 
United  States  and  USAir. 

Although  the  comments  of  the  airlines 
purport  to  be  directed  to  the  Tunney  Act 
proceeding,  in  fact  they  appear  to  be 
designed  to  influence  the  Department  of 
Transportation  ("DOT")  in  that  agency's 
determination  of  the  fate  of  the  three  route 
authorities  [i.e.,  Baltimore- London,  Charlotte- 
London,  and  Philadelphia-London)  (the 
"Routes")  that  the  Consent  Decree  requires 
USAir  to  divest.  USAir  has  responded  to 
those  arguments  before  DOT  and  will 
continue  to  do  so.  Nevertheless,  there  are  two 
specific  Actual  allegations  made  by  the 
airlines  that  USAir  feels  it  must  address  in 
the  current  Tunney  Act  proceeding. 

First,  all  of  the  airlines  incorrectly  argue 
that  USAir  has  claimed  that,  because  the 
United  States  has  agreed  to  the  Consent 
Decree  which  requires  USAir  to  divest  the 
Routes  by  sale  (section  IV  of  the  Consent 


'  USAir  understands  that  the  city  of  Raleigh- 
Durham.  North  Carolina,  has  also  submifled 
comments.  We  have  not  yet  received  a  copy  of  those 
comments,  and  therefore  this  letter  may  not  address 
the  issues  raised  by  the  city. 
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Decree)  if  poMible  or  otherwtsa  bv 
rehnquishnMBt  (section  V).  ih«  power  of  tha 
DOT  (o  approve  or  disapprove  ■  lala  of  a 
Route  or  'o  order  a  coroparatjve  rcute  bearing 
under  tne  Federal  Aviation  Act  tjM  b^-cn 
restr.rted,  if  not  destroyed.  Thw  airiintM 
chdractenzation  of  LSAir's  posi'ion  is  »imply 
untrue  I'SA'.r  doe*  beiieve,  and  haj 
ind-.ratPii  !o  the  DCJT.  that  the  policies 
underiytng  the  antitrust  lawt  and  the  general 
positions  articulated  by  the  Departineni  of 
justire  Im  well  as  by  t.he  DOT)  in  the  p<»st 
support  USAir  5  artjuraenti  that  a  tale  of  the 
Routes  to  the  highest  bidder*  is  preferable  to 
awvdmg  the  Routes  on  the  basis  of  a 
cotrparattve  route  hewing.  Histor.calh'.  the 
DOT  (and  the  Ovii  Aeronautics  Board  befrrw 
It)  have  declined  to  consider  new  rtiufe 
applications  along  with  proposed  iT>ute 
transfers   At  the  same  time,  L'.SAir  recogniies 
and  hereby  acknowledges  that  nothing  m  t-.e 
Consent  Decree  limits  (or  expands)  the 
Constitutional  and  statutory  authority  of  the 
DOT  to  approve,  v»y  non,  a  propoeed  saie  by 
L'SAir  of  one  or  more  of  the  Routes. 

Secnnd  American  Airlines,  Inc  , 
(  '.American  ')  alone  has  attempted  to  cr«a(e 
the  miS!nipre«ion  that  the  Consent  DerTw? 
was  the  product  of  some  secret  deal  between 
LSAir  and  the  L'nited  States.  SpecificaJiv, 
American  insinuates  that  bv  agreeing  to  settle 
an  unreUted  case,  L'nited  States  v.  ATPCi) 
{"ATPCO'\.  wiLh  the  Department  of  [ujifice 
in  December  1992.  USAir  was  able  to  obtdi.i 
an  unduly  advantageoua  decree  is  this 
matter  L'SAir  categoncaliy  denies  this 
baseless  assertion — L'SAir '»  decisions  m  tins 
case  and  m  ATPCO  have  be«n  made 
independently.  Settlement  of  each  case  was 
discussed  with  separata  staffs  of  the 
Department  of  fustice,  and  the  two 
setlieraenls  were  never  linked  in  arv  wa> 

Such  unfounded  mnuendo  is  particularly 
inappropriate  since  the  same  counsel  'hat 
signed  American's  comments  in  this  cnditter 
was  pei^onaily  involved  m  t.he  }oiat 
negotiation  of  '.he  settlement  to  which  USAir 
has  consented  in  ATPCO.  A.-neric,:an's 
ctjunsei  knows  thdt  the  invesLTien'  by  British 
Ai.-ways  Pic  ("B.A  ")  in  USAir  was  never 
discussed  .n  those  negotiations  and  that  the 
same  settlement  m  ATPCO  was  offered  i,in 
the  sa.Tie  terms  to  ail  of  those  defenda.its. 
Equally  significantly.  United  As  Lmas.  Inc 
("United'"),  whiCh  vii^crouslv  and  pubhcly 
opposed  the  invesUnen'.  by  BA  in  L'S.lir.  has 
consented  to  the  same  setliement  m  ATPCO 
that  USAir  has  signed.  Even  .A.mencan  does 
not  have  the  tementy  to  suggest  that  Uiited  ■. 
settlerr-.ent  of  that  case  was  motivated  bv  a 
desirv  to  induce  the  Department  of  lustice  to 
gra.Tt  favoj-able  contflssioPiS  m  connection 
witn  the  US.\ir-BA  traasacuon. 

In  fact,  the  reason  for  and  form  of  the 
Consent  Decree  m  this  case  are  qu.ie 
ordinary.  Consistent  with  iti  king-standing 
policy,  the  Department  of  fuitice  indicated 
that  It  was  unwilling  to  rely  on  L'SAir  s 
divestiture  obligations  in  the  Investment 
Agreement  between  USAir  and  B.*i  dated 
lanuary  21.  1993  i'he    Investment 
Agre«»mRnt"),  in  order  to  solve  tha  antitrust 
problems  that  the  Department  concluded 
wouid  result  from  that  agreement.  Becauw 
the  Investment  Agreement  wouid  be 
consummated  before  the  Route*  were 


UMI 


divested,  the  Deptutmnnt  made  clear  thai  tt 
wriuld  insist  on  a  r  ourl  decrse  in  order  to 
•snsiire  that  the  Rout**  wouid  be  diverted  or 

rn.in'';'ii'>hed  reiwrdiess  of  whether  USAtr 
an::  b.A    h-inged  the  terms  of  the  Investment 
A)4-'»erT'-ni   !n  'iunt  of  USAir'i  de«in»  to  close 
the  'nvestmont  ,Asn)«men?.  USAir  agreed  to 
the  'erms  'if  the  (>on,s«nt  DecT»»e.  Tho«««  terms 
are  consistent  with  pa«t  di^.r^es  that  the 
Department  bun  i»<^uired  in  connection  with 
the  settlement  iil  -ifiw  complaints  alleging 
violation*  of  Section  7  of  the  Clayton  .Art. 

For  the  foregoing  reasons,  USAir 
respectfuJIy  submits  th-it  entry  by  the  Distnct 
Court  of  the  Consent  Decree  in  its  current 
form  is  In  »he  puhhc  interest 
Sinrenjiy, 

CJiariM  P  taifl. 

Counsel  to  USAir  Croup,  h\c. 

IFH  Doc  93-1569^  Filed  7-«-93;  »:45  ami 
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Notic*  Pursuant  to  th«  National 
Cooperativa  Raaaarch  Act  of  1984 — tha 
SOL  Accaas  Group,  Inc.  and  X/Open 
Company  Umitad 

.Notice  is  herwby  given  that,  on  April 
19,  1993,  pursuant  to  section  6la)  of  the 
National  Cooperative  Research  Act  of 
1984,  15  U  S  C  4.101  ft  seq  ("the  Act"). 
The  SQL  Access  Group.  Inc  {"the 
Group   )  and  Xy'Open  Company  Limited 
;  XyOp*»n')  have  filed  written 
notifications  simuttaneoushy  with  the 
Attorney  (reneral  and  the  Federal  Trade 
Commission  disclosing  certain 
tr.Rmbership  tJiarges.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  .Act  s  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specificaily,  II)  Software  AG,  and 
Unify  Corporation,  a.'^s  no  longer 
membe's  of  the  Group,  (2)  SAS  fnstitute, 
Inc..  Gary,  NC,  has  become  a  member  of 
the  Group;  (3)  A.S.E  Consulting. 
Cances.  England;  ATM'Modcomp,  Ft. 
Lauderdale,  FL,  Amdahl  Corporation. 
Sunnyvale.  CA,  Andersen  Consulting, 
London,  England;  .*,.SCII  Corporatioti, 
KanagHwa.  lapan.  Bell  Communications 
Researh,  Pis<  atawav.  Nf;  Boldon  James 
Limited,  S(ok.e-on-Trent,  .Staffordshire, 
England;  Booz  Ah'pn  *  Hamilton,  Inc., 
McLean,  VA  and  Bethesda.  MD:  Bntish 
Telecom,  Felixstowe  Suffolk,  England; 
Bundesamt  fur  Informatiii..  Bern, 
Switzerland,  CCT.A,  Norwich,  England 
and  London.  England;  Commissjon  of 
the  Eurooeen  Cximmunities;  Brussels, 
Belgium,  COMPAREX 
Informatioiissysteme  Grt'.bH,  Mannheim, 
Germany:  Computer  .Assoaat&s 
International.  Lsiandia.  NY.  Computer 
Sciences  CorporatuMn,  Hanover,  MD  and 
Falls  Churt.h,  VA,  Compagnie  des 
Machines  Bull.  Milan.  Italy;  Credit 
Lyonnais.  Pans-l.a  Defense,  France; 
DHL  Systems,  Inc..  San  Mateo,  CA; 


Daimler-Benz  AG,  Stuttgart,  Germany; 
Department  of  Social  Security,  Lanes, 
England,  Diab  Data,  Taby,  Sweden, 
Digital  Fxjuipment  Corporation,  Nashua. 
NH,  E.I.  DuPont  de  Nemours  i  Co., 
Wilmington,  DE.  ETIS,  Brussels, 
Belgium  and  C/O  PTT  Telecom  BV, 
Groningen,  Netherlands;  Electricite  de 
France,  Cedex,  France;  Electronic  Data 
Systems  Corporation,  Piano,  TX;  Elf 
Aquitaine,  Cedex,  France  and  SNEA(?), 
Pau,  FraiK»;  Ericsson,  Stockholm, 
Sweden;  Exxon  Exploration  Company, 
Houston,  TX;  FMV  (Swedish  Defense 
Material  Administration),  Stockholm, 
Sweden;  Fujitsu,  Ltd..  Kawasaki.  Japan; 
GTE  Telephone  Operations,  I.-ving,  TX; 
Gresham  Telecomputing, 
Southhampton,  England,  Guide 
International,  Chicago,  IL  and 
Greensboro,  NC  and  do  Burlington 
Industries,  Greensboro,  NC;  HaL 
Computer  Systems  Inc.,  Campbell.  CA; 
Harris  Corporation.  Melbourne,  FL; 
Hewlett-Packard  Company,  Cupertino, 
CA;  Hitachi,  Ltd.,  Yokohama,  Japan; 
Hughes  Aircraft  Company.  Los  Angeles, 
CA;  Ing.  C.  Olivetti  &  C.  SPA,  IvTea. 
Italy;  Informix  Software.  Menlo  Park, 
CA;  Ingres  Corporation,  Alameda,  CA: 
International  Business  Machines, 
Austin,  TX;  bitemational  Computers, 
Ltd.,  Berks,  England;  Innenministerium 
des  Landes  Nordrhein-Westfalen, 
Dusseldorf,  Germany;  KPMG 
Management  Consulting,  London, 
England;  Liant  Software  Inc., 
Framingham,  MA;  Lotus  Development, 
Dublin,  Ireland;  MicroFocus,  Newbury, 
England;  Microsoft  Corporation, 
Redmond,  WA;  Migrcs  Genossenschaffs 
Bund,  Zurich,  Switzerland;  Mimvr 
Software  AB,  Uppsala,  Sweden; 
Ministerie  van  Financie,  Don  Haag, 
Netherlands;  Mortice  Kem  Sy.stems, 
Waterloo,  Ontario,  Canada.  NCR 
Corporation,  Dayton,  OH,  NEC 
Corporation,  Tokyo,  Japan;  National 
Institute  of  Standards  &  Technology, 
Gaithersburg.  MD;  National  Heahh 
Service,  Herts.  England  and  Information 
Management  Centre,  Birmingham, 
England;  Naval  Computer  and 
Telecomms  Command,  Washington.  DC; 
Nestec  SA  (Nestle).  Vevey.  Switzerland; 
Netwise,  Boulder.  CO,  Nippon 
Telegraph  &  Telephone  Corporation, 
Kanagawa.  Japan;  Novell  Inc., 
Sunnyvale,  CA;  Omron  Advanced 
Systems.  Santa  Clara,  CA;  Oracle 
Corporation,  Redwood  Shores,  CA  and 
Chicago.  IL;  PRC.  Inc.,  Reston,  VA  and 
McLean.  VA;  Progress  Software, 
Bedford,  MA;  Quadratron  Systems  UK, 
Ltd.,  London,  England;  Raxco,  Oram, 
UT;  Repubhc  of  Hungary,  Budapest. 
Hungary;  Retix  Corporation,  Santa 
Monica,  CA;  Rikspolisstyrelsen  Sverige 
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Ddlabyran,  Stockholm,  Sweden;  SUA, 
Atlanta,  GA  and  Cedex,  France;  STET/ 
CSELT.  Torino.  Italy;  SWIFT.  La  Hulpe, 
Belgium;  Santa  Cruz  Operation,  Santa 
Cruz.  CA;  Sequent  Computer  Systems, 
Inc.,  Beaverton.  OR;  Sequoia  Systems, 
Inc.,  Marlborough,  MA;  Shell 
Internationale  Petroleum,  AN  Den  Haag, 
Netherlands;  Siemens  Nixdorf 
Informationssysteme.  Munich, 
Germany,  Software  AG,  Reston,  VA; 
Sony  Mirmsystems  Corporation,  San 
Jose  C  A.  SSitskonsult,  Oslo,  Norway; 
Statskontoret,  Stockholm,  Sweden; 
Stratus  Computer,  Inc.,  Marlboro,  MA; 
Sun  Microsystems,  Mountain  View,  CA; 
Sweden  Post,  Stockholm,  Sweden; 
Swedish  Telecom,  Farsta.  Sweden; 
'^v.'-  s  Bank  Co.^poration,  Basel, 
bwitzariand,  Sybase,  Emmeryville,  CA; 
TRW  Inc.,  Fairfax,  VA;  Tandem 
Cornp  jten;,  Cupertino,  CA;  Tecsiel-IRI 
FiHsiei,  MilRr.o,  Italy;  Telefonica, 
Malnd,  Spain;  Texaco,  Inc.,  Houston, 
TX  The  Boeing  Company,  Seattle,  WA 
and  Boeing  Computer  Services,  Seattle, 
VV \.  The  Ixilend  Revenue,  Telford, 
Shropshire.  England;  TRANSARC 
Corporation,  Pittsburgli,  PA,  U.S. 
Department  of  Agnculture,  Washington, 
DC;  U.S.  Department  of  Defense. 
Vienna,  VA;  US.  Department  of  the 
Treasury  (IRS),  Washington,  DC,  I'nifv- 
Corporation,  Sacramento,  CA  and 
Surrey,  England;  Unilever  pic,  London, 
England;  Union  Bank  of  Switzerland. 
Zurich.  Switzerland,  Uniplex  Limited. 
Hemel  Hempstead,  Hertfordshire, 
England;  Unisys  Corporation/ 
Convergent,  San  Jose,  CA,  Unix 
International,  Lnc,  Parsippany,  .NJ;  and 
Unix  Systems  Laboratones,  Summit!, 
NJ.  are  current  members  of  X/Open.  (4) 
Cable  and  Wireless,  plr,  London, 
England,  Dansk  Data  Electronic,  llerieu, 
Denmark;  GPEM'IC  &  C7.BA,  Cxidex 
P\-ance,  Logica,  London.  England, 
OSTIP,  Paris,  France,  Systems  Union 
Ltd,,  London,  England,  L'^.'IFOKl.'M 
Sweden,  Diurshoim,  Sweden.  U  S, 
National  Security  Agency,  Fort  George 
G,  Meade,  MD;  and  World  Bank. 
Washington,  EX?„  have  become  rr.tHnbtTs 
of  XyOpen,  and  (5)  Computer  Power 
Group  Ltd,,  Victoria.  Australia.  Eastman 
Kodak  Company,  Rocnester,  NY.  Ford 
Motor  Company,  Dearl>om.  MI, 
McDonnell  Douglas  Corporation  St 
Louis,  MO;  Motorola  f;k>mputer  Group, 
Tempe,  AZ.  Oki  Electric  Industry  Co  . 
Ltd.,  Warabi-shi,  Japan;  sr.d  Televerket 
Data,  Haninge,  Sweden,  are  nc  longer 
members  of  X;'Open . 

No  other  changes  have  beer,  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  SQL  and  X 


Open  mtend  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  July  16, 1993,  the  Group  and  XJ 
Open  filed  their  original  notification 
pursuant  to  section  6(a)  of  the  Act,  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6fb)  of  the  Act  on  December  14, 
1992  (57  FR  59128). 
),iff[;h  H.  Widmar, 

Virector  of  Operations.  Antitrust  Division. 
|FR  Doc.  93-16200  Filed  7-8-93;  8:45  ami 
BU.U»«i  tool  4<''J  -c.   -** 


DEPART^'LNT  OF  LABOR 

Employrr.eni  and  Trs,'-   -g 
Administration 

rrA-W-28,75Cj 

Communications  !nstrL:ment«,lnCi,EI 
Paso,  TX;  Dismissal  ot  Application  for 
RecoHBideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 

Director  of  the  Officie  of  Trade 
Adjustment  .A.ssistance  for  workers  at 
Communications  Instruments, 
Incorporated.  El  Paso,  Texas.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  Therefore,  dismissal  of  the 
opphcation  was  issued. 

T.A  v\   28.750;  Communications 
Instruments,  Incorporated  El  Paso.  Texas 
(June  29, 1993) 

Signed  at  Washington.  DC  this  29th  day  of 

June,  1993 

Marvin  M,  FooLa. 

Director,  Office  of  Adjustment  Assistance. 

TR  DfK,  93-16295  Filed  7-«-93;  8;45  am) 

BILUNC  CODE  4S10-4»-M 


rA~W-28,7S3I 

G.E.O.,  Inc.,  Casper,  WY;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
i.iitiated  on  June  14, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  G  E.O., 
Incorporated,  Casper,  W'yoming.  The 
workers  are  engaged  m  activities  related 
to  the  Gxpioraticn  a-;,;  .trilling  of  crude 
oil  and  natural  gas  for  unaffiliated 
customers. 

The  petitioning  workers  are  in  the 
same  identifiable  worker  group  as  those 
workers  of  the  ongoing  investigation  for 
GEO,  Lncorporated,  Casper,  Wyoming 
(TA-W-28.572).  insUtuted  April  19. 
1993. 


Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  29th  day  of 
June,  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  93-16296  Filed  7-S-93;  8:45  am] 

BtLLMO  CODE  4610-30-M 


A  K  D  i  y  '  0  '■  Vi 
Assistance 


b  P«ga'ding  Eligibility  to 
v?   Adjustment 


m  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
June  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-2a,536;  Shenango.  Inc., 

Sharps\ille,  PA 
TA-W-28,643;  Donaldson  Mining  Co.. 

Cedar  Grove.  WV 
TA-W-28,446:  French  Oil  Mill 

Machinery  Co.,  Piqua,  OH 
TA-W-28.621:  National  Power  Flow. 

Inc.,  Elwood,  IN 
TA-W-28,562:  Rogue  Valley  Printed 

Circuits,  Inc.,  Medford,  OB 
TA-W-28.416;  Standard  Tool  6-  Mfg  Co., 

Lyndhurst,  NJ 
TA-W-28,626;  Medalist  Industries. 

Vancouver.  WA 
TA-W-28.627;  M  6- S  Industries. 

Vancouver.  WA 
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TMW-2a,60O.  Homogeneous  Metils. 
Inc.,  Clayxule,  S'f 
In  the  foUowmg  cases,  the 

investigation  revealed  that  'he  criteria' 
for  eligibility  has  not  been  met  fur  the 
reasons  specified. 

TA-W-2a.639.  Homestake  Mining  Co  . 
Golden.  CO 
The  workers'  firm  does  not  prolix* 
an  article  as  required  for  csrt'.ficatjon 
under  section  222  of  the  Trade  Ai-t  of 
1974. 

TA-W-2a^2:  Act  II  dba  Arvtic  Ceiled 
Tubing,  Inc  ,  Anchorage.  AK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,506:  Nevada  Equipment 
Wholesalers,  Las  Vegas,  .W 
US,  imports  of  boring  and  drilling 
machines,  milling  machines  and 
numerically  controlled  boring,  drilling 
and  milhng  machines  declined  In  1992 
compared  to  1991. 

TA-W-2S,644:  Chevron  Corp  .  Chevron 
USA  Products  Co..  PhiJadeiphia 
Refinery.  Philadelphia.  PA 
Petroleum  products  declined 
absolutely  and  relative  to  domestic 
shipments  in  1992  compared  to  1991 
TA-W-28.721;  The  Boeing  Commercial 
Airplane  Group.  Everett  Div.. 
Seattle.  WA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28.460  &  TA-W-2a.460A.  The 
Boetng  Co.,  Wichita.  KS  and 
Portland,  OR 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  dunng  the 
relevant  period  as  required  for 
certification. 

TA-W-28.373.  Wells  Manufacturing 
Corp  ,  Fond  Du  Lac,  WI 

The  investigation  revealed  that 
aiterion  (1)  has  not  been  met  A 
significant  number  or  proportion  of  t,h« 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

T.^-W-28,702.  TA-W-28.702A  &  B,  TA- 
W-2a.703.  TA-28.704..KL^SX 
Energy  Services  Grvjp.  Inc  .  .Vew 
Orleans,  LA,  Houmn.  L^. 
Broussard.  LA,  Evanstnn,  \\  Y  a::,! 
Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


UMI 


TA-W2H.70H.  TA'W-2a.710.  TA-W~ 
28.71 !.  MASX  Energy  Services 
Croup  Inc..  Oklahoma  Qtv,  OK, 
Habhs  \'M.  and  I^nver.  CO 

The  workers  firm  does  not  produce 
an  article  as  recjuired  for  certification 
untier  settion  222  of  the  Trade  Act  of 
1Q"4 

T^-W-2H.628.  T.\-W-:8.629;  MASX 
Energy  Service  Group,  Inc  , 
Houston.  TX  and  Bryan,  TX 
US  improts  of  oil  and  gas  field 
machinarv  were  negligible  in  1992. 

Affirmative  Determinations 

TA-W-28.572:  CEO  Corp  ,  Casper.  WY 

A  certification  was  i.ssxi.-d  covering  all 
workers  separated  on  or  after  March  15, 
1992. 

TA-W~2a.619:  Sutton  Shirt  Corp.. 
Sparta.  T.V 

.A  certification  was  issued  covering  all 
workers  argaged  in  the  production  of 
men  s  and  boys  pants  separated  on  or 
after  April  19,  1992. 

TA-W-2H,623.  Ogden  Apparel  Ventures, 
Ogdfn.  UT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19. 
1Q92, 

TA-W-28.6:6.  Santa  Rita  Resources, 
Inc  .  Oklahoma  Qty.  OKTX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19, 
1992. 

T.^-W-28.640:  Fed  Sportswear. 

Federalsburg,  MD 
A  certification  was  Issued  covering  all 
workers  engaj^ed  in  the  production  of 
ladies  skirts  and  pants  separated  on  or 
after  Apnl  25,  1992. 
TA-\V~28.5H8.  TA-W-28.589;  Carter 

Footwear.  Inc  ,  Wilkes  Barre.  PA 

and  Country  Cousins  S/irjes. 

Mocanaqua.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13, 
1992. 
T.^-W-28,544;  NEBCU  Mir.eruls  Co  . 

Headquarters,  Portland.  OR 
A  certification  was  issued  covering  all 
workers  engaged  In  the  production  of 
fish  feed  separated  on  or  after  March  30, 
1992. 
TA-W-28.544  B  &  F;  \FRCO  Minerals 

Co.,  Pikes  Peak  Mine.  Cripple 

Creek.  CO  and  SEXCO  Pikes  Peak 

Mine.  Cripple  Cj-eek.  CO 
A  certification  was  issued  covering  ail 
workers  engaged  in  the  production  of 
gold  separated  on  or  aftar  March  30, 
19^)2, 

TA-W~2H.544A.  NEHCO  Minerals  Co.. 
Deiomar  Mine  {Located  in 
Southwest  Idaho  20  Miles  From  the 
Oregon  Border.  Jordan  Valley.  OR 


TA-W-28.54'tC;  NERCO  Explomtion  Co 

(NEXCO),  Portland.  OR 
TA~W-28.544D;  NEXCO  Reno  Office, 

Reno.NV 
TA-W~28.544E,  NEXCO  Delcmar  Mine 

(Located  in  Southwest  Idaho  20 

Miles  from  the  Oregon  Border), 

Jordan  Valley,  OR 
A  certification  was  issued  covering  si! 
workers  engaged  in  the  production  of 
silver  and  gold  separated  on  or  after 
March  30,  1992. 

1  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  morith 
of  June  1993.  Copies  of  these  determinatioTis 
are  •vailabie  for  inspection  In  room  C-4319, 
US.  Department  of  Labor.  200  Gonstttution 
Avenue,  NW  ,  Washington,  DC  20210  during 
normal  busin«sse«  hours  or  will  be  mailed  to 
persons  w.ho  write  to  the  above  address. 

Dated:  June  30. 1993. 

Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-16273  Filed  7-«-«3:  8:45  ami 

wuma  cooe  46io-3iMt 


Employment  Standards  Administration 

Minimum  Wages  for  Fadaral  and 
Federally  Assiatad  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  In 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  Tbey 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  rpferred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Lebor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
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Mcessity  to  issue 
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to  la'Dorflrs  and  rnpchanics  of  the 
specified  classes  wngaged  on  mrxtract 
work  of  the  rhararter  and  in  the 
localities  dest  rihe.i  the^f  ir; 

Good  cause  i:-  nt^'e'^yv  r.^ind  for  not 
utilizing  notice  an  i  r  ,Ms    comment 
procedure  therBon  pr.sr  tG  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  proviaing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  tHx  a:;s8  t'r 
current  constru.  i.-< 
determinations  fr- 
volume  causes  p: 
impractical  and 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supers»»c!d(>>  d^jcisions  thereto,  contain 
no  expiralion  dates  and  are  effect  iv«> 
from  their  date  of  notice  in  the  Fed*  -  nl 
Register,  or  on  t>"  id  h  written  nonce 

received  by  the  dg^iicy,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accoHanre  with  the  provisions  of  29 
CFR  pe'ls  i  fa-.d  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  areia  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
Iflvv  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubhshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014, 
VVashir:i'*r>n.DC2f^21" 

New  General  \\  ;;;»  !.)ea""nii,iij;iuri 
Deci»i(.iri»i 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 
X'irginia 


VA93008S  (July  9, 1993) 
VA930086  (July  9, 1993) 


Volume  U: 

Texas 
TX930072 
TX930073 
TX930074 
TX930075 
TX930076 
TX930077 
TX930078 
TX930079 
TX930080 
TX930081 


(July  9. 1993) 
(July  9. 1993) 
(July  9, 1993) 
(July  9, 1993) 
(July  9, 1993) 
Uuly  9. 1993) 
(July  9. 1993) 
Uuly  9, 1993) 
Uuly  9, 1993) 
Uuly  9, 1993) 


Volume  III: 

California 
CA930026  (July  9, 1993) 

Wyoming 
WY930010  Uuly  9, 1993) 
WY9300n  Uuly  9,  19931 


l.}>-t(-r'Ts 


.'(■Tii-r.i.,  v-*  age 
^cisioiu 


i  he  numDer  cf  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  midified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Connecticut 

CT930001  (Feb.  19. 1993) 

CT930003  (Feb.  19, 1993) 

CT930004  (Feb.  19, 1993) 
Georgia 

GA930003  (Feb.  19, 1993) 

GA930004  (Feb.  19, 1993) 

GA930022  (Feb.  19, 1993) 

GA930023  (Feb.  19. 1993) 

GA930031  (Feb.  19, 1993) 

GA930032  (Feb.  19. 1993) 

GA930033  (Feb.  19. 1993) 

GA930044  (Feb.  19, 1993) 

GA930065  (Feb.  19, 1993) 

GA930073  (Feb.  19. 1993) 

GA930O80(Feb.  19. 1993) 
Florida 

FL930O10  (Feb.  19. 1993) 

FL930012  (Feb.  19,  1993) 

FL930038  (Feb.  19. 1993) 
Mississippi 

MS930021  (Feb.  19. 1993) 

MS930023  (Feb.  19. 1993) 

MS930O24  (Feb.  19. 1993) 

MS930025  (Feb.  19, 1993) 

MS930026  (Feb.  19,  1993) 

MS930O27  (Feb.  19, 1993) 
New  York 

NY930O10  (Feb.  19. 1993) 
Pennsylvania 

PA930O01  (Feb.  19. 1993) 

PA930OO2  (Feb.  19, 1993) 

PA930003  (Feb.  19. 1993) 

PA930004  (Feb.  19. 1993) 

PA930007  (Feb.  19. 1993) 

PA930OO8  (Feb.  19. 1993) 

PA930009  (Feb.  19. 1993) 

PA930010(Feb.  19. 1993) 

PA930011  (Feb.  19. 1993) 


PA930012  (Feb. 

PA930014  (Feb. 

PA930015(Feb. 

PA930016  (Feb. 

PA930017  (Feb. 

PA930018  (Feb. 

PA930019(Feb. 

PA930020  (Feb. 

PA930021  (Feb. 

PA930022  (Feb. 

PA930O24  (Feb. 

PA930025  (Feb. 

PA930027  (Feb. 

PA930028  (Feb. 

PA930029  (Feb. 

PA930030  (Feb. 
Virginia 

VA930018(Feb. 

VA930023  (Feb. 

VA930024  (Feb. 

VA930028  (Feb. 

VA930060  (Feb. 

VA930O67  (Feb. 

VA930O73  (Feb. 
West  Virginia 

WV930002  (Feb 

Volume  II: 

Iowa 
IA930002  (Feb.  19. 

Nebraska 
NE930003  (Feb.  19. 
NE930024  (Feb.  19. 

Oklahoma 
OK930013  (Feb.  19 
OK930014  (Feb.  19 
OK930016  (Feb.  19 
OK930018  (Feb.  19 

Texas 
TX930001  (Feb.  19, 
TX930070  (Feb.  19, 

Volume  III: 

California 

CA930001  (Feb. 

CA930002  (Feb. 

CA930004  (Feb. 

CA930006  (Feb. 
Nevada 

NV930OO1  (Feb. 

NV930002  (Feb. 

NV930004  (Feb. 

NV930010  (Feb. 
Oregon 

OR930001  (Feb. 
Washington 

WA930001  (Feb. 

WA930OO2  (Feb. 

WA930O05  (Feb. 

WA930008  (Feb. 
Wyoming 

WY930005  (Feb. 

WY930006  (Feb. 

WY930007  (Feb. 


19.1993) 
19, 1993) 
19.1993) 
19. 1993) 
19, 1993) 
19,  1993) 
19, 1993) 
19.1993) 
19,1993) 
19,  1993) 
19.1993) 
19. 1993) 
19.  1993) 
19,  1993) 
19,1993) 
19,  1993) 

19. 1993) 
19, 1993) 
19,1993) 
19,  1993) 
19,  1993) 
19, 1993) 
19. 1993) 

.  19, 1993) 


1993) 

1993) 
1993) 

,  1993) 
,  1993) 
,  1993) 
,  1993) 

1993) 
1993) 


19, 1993) 
19, 1993) 
19, 1993) 
19, 1993) 

19, 1993) 
19,1993) 
19, 1993) 
19, 1993) 

19, 1993) 

19, 1993) 
19.1993) 
19.1993) 
19. 1993) 

19,1993) 
19,1993) 
19,1993) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acti, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
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Regional  Government  Depository 
Ljbranes  and  many  of  the  1 ,400 
Government  Depositor  Libraries  across 
the  country  Subscriptions  may  be 
purchased  from  Supenntendfnt  of 
Documents.  U  S  Government  Pnnting 
Office,  Washington.  DC  20402,  (202) 
783-3238 

When  ordenng  subscnpfion{s),  be 
sure  to  specify  Lhie  State(sl  of  interest, 
since  subscriptions  may  b«  ordered  h'.r 
any  or  all  of  the  three  separate  voiurne.s, 
arranged  by  State  Subscriptions  include 
an  annual  edition  'issued  on  or  about 
January  1)  which  includes  a!l  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 
regular  weekly  updates  w:  11  be 
distributed  to  subscrioers 

Signed  at  Washington,  DC  this  2nd  day  of 

fuiyl993 

Alan  L.  Mow,  ' 

Director.  Division  of  Wage  Determinations. 

[FR  Doc  93-160<^8  Fiipd  '-«-93:  8:45  am) 
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Occupational  Safety  and  Health 
Administration  . 

Undarwrltert  Laboratories  Inc.: 
Factory  Mutual  Research  Corp. 

AGENCY:  Occupational  Safety  and  Health 
Administration.  Department  of  Labor. 
ACnON;  Notice  of  applications  for 
renewal  of  OSHA  Recognition  as 
Nationally  Recognized  Testing 
Laboratones  bv  the  UnderwTiters 
Laboratones  Lnc.  and  by  the  Factory 
Mutual  Reseirr.h  Corporation 

SUMMARY:  This  notice  announces  the 

timely  submittal  of  application  by  the 
Underwriters  Laboratones  Inc.  (UL)  and 
hv  the  Factor,-  Mutual  Research 
Corporation  FMRC)  for  renewal  of 
temporary  .'^K.ogriition  as  nationally 
recognized  testing  laboratories  (NRTLs) 
under  29  CFK  1^10  7  While  those 
applications  are  pending,  OSHA 
recognition  of  these  laboratories 
continues  in  effect. 

Back^^und 

On  Apnl  12.  198R  OSHA  published 
in  the  Federal  Register  a  finel  rule  on 

"Safety  Testing  or  Certification  of 
Certain  Workplace  Equipment  and 
Materials*   *   *  Definition  of  Nationally 
Recognized  Testing  Laboratory",  which 
was  promulgated  as  29  CFR  1910.7.  This 
rale  also  provided  procedures  for  a 
testing  organization  to  "oe  recognized  as 
a  nationally  recognized  testing 
laboratory  by  OSHA. 

This  rule  implemented  the 
requirement  in  many  OSH.\  safety 


standards  that  certain  equipment  be 
approved  or  certified  by  a  nationally 
recognized  testing  laboratory  Appendix 
A  to  §  1910.7  provided  temporary 
recognition  for  UI  and  FMRC  (see 
section  I.B.7.f.5.  of  Appendix  A)  This 
temporary  recognition  was  granted  to 
allow  for  an  orderly  Lransilion  into  the 
new  program,  to  permit  OSH.\  to  begin 
to  pro<:ess  the  applications  of  some 
heretofore  unrwognized  laboratories, 
and  to  avoid  undue  disruption  and  gaps 
in  emplovee  protection  during  the  start- 
up period  \sm  53  FR  12102,  12115  (4/ 
12/881!  This  temporary  recognition  was 
for  a  period  of  five  years  beginning  June 
13,  1988  and  ending  on  July  13,  1993. 
At  the  end  of  the  five-year  period,  UL 
and  FMRC  could  apply  for  renewal  of 
recognition  by  following  the  procedures 
established  in  the  Appendix.  These 
procedures  state  that  a  recognized  NRTL 
may  apply  to  renew  its  recognition  by 
filing  a  renewal  request  not  less  than 
nine  months,  nor  more  than  one  year, 
before  the  expiration  date  of  its  current 
recognition. 

Where  an  NRTL  has  filed  a  timely  and 
sufBcient  renewal  request,  recognition 
will  continue  while  the  renewal 
apphcation  is  pending  (see  29  CFR 
1910.7,  Appendix  A,  II.C.2.C.)  Both 
organizations  submitted  timely  renewal 
requests  which  appear  to  be  sufficient. 
Both  organizations  submitted  timely 
renewal  requests  which  appwar  to  be 
sufficient  within  the  meaning  of 
appendix  A  (n.C.2.c.).  OSHA  is  in  the 
process  of  evaluating  these  applications 
and  conducting  on-site  investigations. 
The  recognitions  of  UL  and  FMRC  will 
continue  as  the  evaluation  progresses. 
When  OSHA's  preliminary  evaluation  is 
completed,  a  notice  of  application  and 
request  for  public  comments  will  be 
published  in  the  Federal  Register  under 
29  CFR  1910.7. 

ADDRESSES:  For  further  information: 
NRTL  Recognition  Program,  Office  of 
Variance  Determination,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  NW.,  Room 
N3653,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  6th  day  of 
July.  1993, 

David  C  Zeigler, 

Acting  Assistant  Secretary. 

IFR  Doc.  93-16328  Filed  7-8-93;  8:45  am] 

BILUNG  C00€  «S'0-»-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
A.atarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 


ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
noUce  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  .^ntarctic  Conservation  .^ct  of  1978 
at  title  45.  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  WTitten  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  July  31,  1993  Perm.it 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below, 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F  Forhan  at  the  above  address 
or  (202) 357-7817 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  e,stdblishment  of  a  permit 
system  for  various  activities  in  Antarctic 
and  designation  of  certain  animals  and 
certain  geographic  areas  as  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest. 
The  application  received  is  as  follows: 

J.  AppHrant 

J  Ward  Testa  and  Michael  A  Castellini, 
University  of  Alaska  Fairbanks. 
Fairbanks,  Alaska  99775-1080 

Activity  for  Which  Permit  Requested 
Taking,  Import  into  USA, 

The  planned  research  is  focused  on 
the  physiological  development  of 
Weddell  seal  pups  and  its  relationship 
to  their  diving  behavior,  growth  and 
survival.  This  work  is  integrated  into 
the  continuing  program  on  Weddell  seal 
population  ecology.  Additional  work 
tangential  to  the  main  proposal  will  be 
undertaken  within  the  terms  of  the 
permit.  Blood  and  tissue  samples  will 
be  archived  as  the  University  of  Alaska 
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for  future  pathology,  pollutant  and 
genetic  analyses.  Specimen  material 
from  natural  fatalities  will  also  be 
archived  at  the  University  of  Alaska  for 
future  studies  of  morphology  and 
systematics.  Research  activities  involve 
tag/release  and  take  by  harassment.  The 
proposed  work  involves  no  killing.  The 
salvage  and  import  of  any  parts  of 
natural  fatalities  of  the  6  seal  species,  as 
well  as  all  blood  and  tissue  samples 
collected,  will  be  covered  iinder  this 
permit. 

Location 

Ross  Sea,  Antarctic. 

Dates:  October  1, 1993-December  31. 1995. 
I  homu  F.  Forhaa, 

Permit  Office,  Office  of  Polar  Programs. 
(FR  Doc.  93-16289  Filed  7-«-93;  8:45  am] 
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Pe^'"nlt  Application  Received  L-'^je'  •^"e 
Antarctic  Consf  ^*Etion  Act  Of  1978 

A  iENCY:  National  Saence  Foundation. 
AcnoN:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservalion  Art  of  iq7B  PubUcLaw 
95-541. 

SUMMARY:  The  .National  Science 
Foundation  (NSF)  is  required  to  pubhsh 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
N'SF  has  published  regulations  under 
thn  Antarctic  Conservation  Act  of  1978 

!  title  45,  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
I  itic  e  of  permit  apphcation  received. 
DATES:  interested  p>arties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  bv  July  25, 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  a'  the  Permit  Office, 
8ddref;s  below. 
ADDRESSES:  Comments  should  be 

=  :  .r-:s.  d  io  Permit  Office,  room  627, 
L'ii:-e  of  Polar  Programs,  National 
Science  Foimdation,  Washington,  IXi 

FOR  rjRTriER  iNFOR»Aj»TK>.  CO*-  ^CT: 

Thomas  F".  Forhan  at  the  above  address 

S.ifPi.EMENTA.R'^-  IH^O^UATiOf^:  The 

National  5>r  len  e  i  ...ndation,  as 
directed  by  ilie  A   •  .Ttic  Conservation 
Act  of  1978  (Pul        i<JW  95-541),  has 
developed  regi,  atior.s  that  implement 
the  "Agreed  Measures  for  the 
Conservation  ot  -\  - ' e rctic  Faune  and 
Flora*'  for  ail  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consuitative  Parties, 
.'^commended  establishment  of  a  permit 


system  for  various  activities  in  Antarctic 
and  designation  of  certain  animals  and 
certain  geographic  areas  as  requiring 
special  protection.  Tlie  regxilations 
establish  such  a  permit  system  to 
designate  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest. 
The  application  received  is  as  follows: 

1.  Applicant 

Gerald  L.  Kooyman,  Center  for  Marine 
Biotechnology  and  Biomedicine, 
Scripps  Institution  of  Oceanography, 
University  of  California,  San  Diego,  La 
Jolla,  CA  92093-0204 

Activity  for  Which  Permit  Requested 
Taking. 

Adult-Emperor  penguins  at  Beaufort 
and  Franklin,.Islands  will  have  a 
satellite  transmitter  attached  just  before 
the  moult.  It  is  unknown  where  these 
birds  forage  after  abandoning  the  colony 
and  prior  to  moult.  It  is  also  unknown 
where  the  moult  site  is,  and  whether  it 
is  in  a  consistent  area.  The  chicks  will 
be  weighed  to  compare  to  fledging 
weights  of  chicks  from  Coulman  Is.  and 
Cape  Washington.  It  should  be  noted 
that  there  is  only  indirect  evidence  that 
a  colony  exists  at  Cape  Colbeck. 
However,  if  one  does  exist  the  satellite 
tracks  will  make  possible  the 
determination  of  the  foraging  range  and 
locality  of  this  hypothetical  colony. 

Location 

Cape  Colbeck,  Franklin  Is.,  Beaufort 
Is. 

?  Ss  Octoberl,1993-May  1.1994. 
Tf/oin<»«  F .  Forhan, 

Permit  Office,  Office  of  Polar  Programs. 
(FR  Doc.  93-16290  Filed  7-8-93;  8:45  am] 
BUXINQ  CODE  7S55-01-M 
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At3i  crriai  Occurrences  for  First 
G.-'jiter  cv  i^Q?'  Dissenination  of 

In' j'"'"',;j ',  on 

Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  requires  the  NRC  to 
disseminate  information  en  abnormal 
occurrences  (i.e.,  unscheduled  incidents 
or  events  that  the  Commission 
determines  are  significant  from  the 
standpoint  of  public  health  and  safety). 
During  the  first  quarter  of  CY  1993,  the 
following  incidents  at  NRC  hcensees 
were  determined  to  be  abnormal 
occurrences  (AOs)  and  are  described 
below,  together  with  the  remedial 
actions  taken.  The  events  are  also  being 
included  in  NUREG-OOSO,  Vol.  16,  No. 
1,  ("Report  to  Congress  on  Abnormal 


Occurrences:  January-March  1993"). 
This  report  will  be  available  at  the 
NRC's  Public  Document  Room,  2120  L 
Street  N'W.  (Lower  Level),  Washington. 
DC  20555  about  three  weeks  after  the 
publication  date  of  this  Federal  Register 
Notice. 

Nuclear  Power  Plants 

93-1  Steam  Generator  Tube  Rupture  at 
Palo  Verde  Unit  2 

One  of  the  AO  reporting  guidelines 
notes  that  a  major  degradation  of  the 
primary  coolant  pressure  boundary  can 
be  considered  an  abnormal  occurrence. 

Date  and  P/ace— March  14, 1993;  Palo 
Verde  Unit  2,  a  Combustion 
Engineering-designed.  System  80  model, 
pressurized-water  reactor  (PWR), 
operated  by  Arizona  Public  Service 
Company  and  located  near  Winlersburg, 
Arizona,  about  80  kilometers  (50  miles) 
west  of  Phoenix,  Arizona. 

Nature  and  Probable  Consequences— 
At  4:34  a.m.,  while  at  98.8  percent 
power,  Unit  2  experienced  a  tube 
rupture  in  steam  generator  (SG)  no.  2.  A 
substantial  and  continuous  decrease  in 
pressurizer  level  and  pressure  were 
observed  by  the  operators  in  the  control 
room.  In  response,  the  operators  started 
the  third  charging  pump  and  isolated 
letdown  at  4:37  a.m.  Pressurizer  level 
and  pressure  continued  to  decrease  and 
the  operators  manually  tripped  the 
reactor  at  4:47  a.m.,  at  which  time 
pressurizer  level  was  about  25  percent. 
At  4;48  a.m.,  the  safety  injection  and 
containment  isolation  signals  actuated 
when  the  pressure  reached  12.7 
megapascal  (MPa)  absolute  (1.837 
pounds  per  square  inch  absolute  (psia)). 
All  engineered  safety  features 
equipment  actuated  as  required. 

The  licensee  declared  an  Unusual 
Event  at  4:58  a.m.,  due  to  the  safety 
injection  system  actuation.  The  licensee 
upgraded  the  emergency  classification 
to  an  Alert  at  5:02  a.m.,  based  upon  the 
operator's  observation  that  reactor 
coolant  system  leakage  was  in  excess  of 
167  hters  per  minute  (L/min)  (44  gallons 
per  minute  (gpm)).  At  a  late  date,  the 
maximum  tube  leak  rate  was  estimated 
to  be  about  909  L/min  (240  gpm),  which 
exceeded  the  makeup  capacity  (485  L/ 
min  (128  gpm))  of  the  three  positive 
displacement  charging  pumps  that  were 
operating. 

'    Immediately  after  the  reactor  trip, 
pressurizer  level  decreased  to  less  than 
the  0-percent  reference  mark  and 
remained  less  tlian  0  percent  for  about 
1.5  minutes  until  high  pressure  safety 
injection  restored  the  level  to  about  8 
percent.  The  pressurizer  did  not  empty 
and  the  minimum  pressure  reached  was 
11.6  MPa  absolute  (1,687  psia).  The 
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operatore  commenced  cooldown  and 
depressurization  at  6:03  am  and 
isolated  the  faulted  SG  at  7  28  am.  The 
unit  entered  Mode  4  (hot  shutdowTi)  at 
10:29  a.m.  and  the  operators  placed  the 
unit  on  shutdown  cooling  at  10  35  p.m. 
on  March  14.  1993  The  Alert  was 
terminated  at  115  a.m.  on  March  15, 
1993,  and  the  unit  entered  Mode  5  (cold 
shutdown)  at  5  56  am. 

An  Augmented  Inspection  Team  (AIT] 
was  sent  by  the  NRC  to  investigate  the 
Palo  Verde  Unit  2  event  The  AIT 
concluded  that  the  operating  crew 
performed  competently  However, 
weaknesses  were  identified  in  the 
licensees  implementation  of  emergency 
plan  actions,  including  event 
classification,  activation  of  the 
emergency  response  facilities,  and 
promptly  determining  accountability  for 
on-site  personnel  Weaknesses  were  also 
found  m  the  procedures,  equipment, 
and  training  associated  with  responding 
to  a  SG  tube  rupture.  The  tube  failure 
did  not  result  in  a  radiological  release 
to  the  environment  that  exceeded 
regulatory  limits.  The  event  did  not 
result  in  exceeding  a  Technical 
Specifications  (TS)  safety  limit.  All 
notifications  to  the  NRC  and  offsite 
agencies  were  made  in  a  timelv  manner. 
The  AIT  report,  documented  in  NRC 
Inspection  Report  No,  50-529/93-14, 
was  issued  on  Apnl  16,  1993. 

It  should  be  noted  that  several  SG 
tube  rupture  events  occurred  at  other 
nuclear  power  plants,  and  were 
previously  reported  as  abnormal 
occurrences.  North  Anna  Unit  1  had  a 
SG  tube  plug  failure  Februarv  25.  1989 
(AO  89-1  in  NUREG-GOgo,  Vol.  12,  No. 
1)  and  another  on  July  15,  1987  (AO  87- 
15  in  NU'REG-0090,  Vol  10.  No.  3). 
McGuire  Unit  1  had  a  SG  tube  rupture 
on  March  7,  1989  (AO  89-2  in  NUREG- 
0090,  Vol.  12.  No.  1),  while  Gi.nna  had 
one  on  [anuarv  25,  1982  lAO  82-4  in 
NU'REG-0090,  Vol   5,  No.  1). 

Cause  or  Causes — The  cause  of  the 
tube  rupture  is  stiil  under  investigation 
by  the  licensee. 

Actions  to  Prevent  Recurrence 

Lcensee — The  licensee  conducted  a 
root  cause  investigation. 

iV7?C— The  event  is  still  under  staff 
review.  The  NRC  will  review  the  ATT's 
findings  and  those  of  the  licensee,  and 
will  take  appropnate  actions. 

Other  NTIC  Licensees  (Industrial 
Radiographera,  Medical  Institutiuns, 
Industrial  Users,  etc.) 

93-2  Medical  "Sodium  Iodide  ' 
Misadministration  at  Ingham  Medical 
Center  in  Lansing,  Michigan 

One  of  the  AO  reporting  guidelines 
notes  that  a  diagnostic  dose  of  a 


radiopharmaceutical  that  is  greater  than 
five  times  the  prescribed  dose  can  be 
considered  an  abnormal  occurrence. 

Dote  and  Place—May  11.  1992; 
Ing^iam  Medica!  Center;  Lansing. 
Michigan 

Sature  and  Probable  Consequences — 
The  referring  physician's  staff 
telephoned  the  ii.ensee's  nuclear 
medicine  department  on  May  5,  1992,  to 
schedule  a  thyroid  scan  ta  detect  or  rule 
out  thyroid  cancer  There  was  a 
miscommunication  between  members  of 
the  support  staff  The  lef.hnnlogist  who 
received  the  call  understood  that  the 
referring  physician  wanted  a  whole 
body  scan  to  mle  out  thyroid  metastasis 
and  to  look  at  a  thyroid  nodule.  The 
medical  technologist  enter»id  a  whole 
body  scan  into  the  scheduling  record. 

On  May  11. 1992.  a  47-year  old 
patient  received  366.3  megabecquerel 
(MBq)  (9.9  millicurie  (mCi))  of  iodine- 
131  in  capsule  form  as  preparation  for 
a  whole  body  scan.  This  procedure  is 
normally  used  after  a  patient  with 
thyroid  cancer  has  had  the  thvToid 
removed  or  ablated  to  determine  if  the 
cancer  originating  in  the  thyroid  has 
spread  elsewhere  in  the  patient's  body. 
The  patient  still  had  an  active  th\Toid 
and  the  patient's  physicLin  intended 
that  the  patient  receive  a  thyroid  scan  to 
help  determine  if  a  thvToid  nodule  was 
cancerous.  The  thyroid  scan  is  a 
different  procedure  from  a  whole  body 
scan  and  as  performed  at  the  licensee's 
facility  uses  370  MBq  (10  mCi) 
technetium-99m.  a  different 
radiopharmaceutical  than  iodine-m 

On  May  12,  1992.  the  patient  returned 
to  the  licensee's  nuclear  medicine 
department  for  the  scan.  The  image  of 
the  initial  scan  showed  that  the  patient's 
thyroid  was  intact  and  th?,t  an  error  had 
been  made.  The  technologist  performing 
the  scan  immediately  reported  the 
situation  to  the  supervising  physicians. 
The  licensee's  procedures  for  an  iodine- 
131  whole  body  scan  specified  that  this 
diagnostic  procedure  be  used  only  on 
individuals  whose  tyroid  had  been 
removed. 

The  referring  physician  and  the 
patient  were  noUHed  of  the 
misadministration.  The  licensee  has 
been  monitoring  the  patient  and  has 
observed  decreased  thyroid  fanction. 

Initially,  the  hcensee  determined  that 
the  incident  was  not  a 
misadministration  and  did  not  report  it 
to  the  NRC.  This  was  because  the 
correct  dosage  and  procedure  were  used 
for  the  study,  as  understood  by  the 
technologist  to  have  been  requested. 
The  licensee  contacied  NRC  Region  III 
about  the  incident  after  reading  about  a 
similar  case  in  an  NRC  Ofnce  of  Nuclear 
Material  Safety  and  Safeguards 


newsletter.  A  licensee  consultant 
reviewed  the  case  with  NRC  Region  III 
on  February  19.  1993.  Following  that 
discussion,  the  consultant  reported  the 
incident  as  a  misadministration  because 
the  procedure  requested  by  the  patient's 
physician,  a  thyroid  scan,  would 
normally  use  a  different 
radiopharmaceutical,  technetium-99m 

Cause  or  Causes — The  basic  causes  of 
this  misadministration  were  a 
miscommunication  between  the 
referring  physician's  office  and  the 
licensee,  and  a  failure  of  the  licensee  to 
follow  Its  Quality  Management  (QM) 
Program  for  procedures  using 
.-adioadive  pharmaceuticals. 

The  licensee's  QM  Program,  which 
was  implemented  in  January  1992. 
requires  that  a  written  directive  be 
prepared  for  procedures  using  more 
than  1.11  MBq  (30  microcurie  (jiCi))  of 
iOuine-131.  However,  no  vvTitten 
directive  was  prepared  for  this 
procedure. 

The  licensee's  procedure  for  a  whole 
body  iodine-131  scan  required  that  the 
patient's  thyToid  had  been  removed 
previously.  The  licensee's  procedures 
were  not  effective  in  determining  if  the 
patient  had  an  intact  thyroid. 

The  nuclear  medicine  department 
staff  had  not  received  training  on  the 
requirements  of  the  licensee's  QM 
Fhrogram  which  included  the  provision 
that  a  written  directive  had  to  be  issued 
for  a  whole  body  scan  (using  more  than 
1,11  MBq  (30  uQ)  of  iodine-131). 

Actions  Taken  to  Prevent  a  Recurrence 

Licensee — The  licensee  has  revised 
the  procedures  for  thyToid  cancer 
studies  and  provided  training  for 
nuclear  medicine  personnel  in  the  QM 
Program  requirements. 

,V/'?C — A  special  inspection  was 
conducted  from  February  25  to  26,  1993, 
to  review  the  ci.'cumstances 
surrounding  the  iodine-131 
misadministration  (inspection  Report 
No.  0.30-02132/93-001,  April  1,  1993). 
The  NRC  ha.>  also  retained  a  medical 
consultant  to  review  Lhe  case. 

The  NRC  consultant  concluded  that 
the  m.ost  probable  effect  of  the 
mi.sadministration  would  be  permanent 
hypothyroidism,  and  he  noted  that 
evidence  suggested  that  this  condition 
had  already  occurred.  No  other  health 
effects  would  be  expected  as  a  result  of 
the  misadministration. 

Several  violations  of  NRC 
requirements  were  identified  in  the 
inspection.  These  violations  and  the 
implementation  of  the  Ucensee's  QM 
Program  are  still  under  review  by  the 
NRC  for  possible  enforcement  action. 

On  March  2. 1993.  NRC  Region  III 
issued  a  Confirmatory  Action  Letter  to 
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the  licensee  documenting  its  agreement 
to  provide  training  to  the  nuclear 
medicine  staff  on  the  requirements  of 
tlie  QM  Program,  NRC  regulations,  and 
NRC  licensee  requirements 
(CcnErmatory  Action  Letter  No.  C\L~ 
RIII-93-001, "Docket  No.  030-02132, 
March  2,  1993),  No  prctcedures  'ising 
more  than  1,11  MBq  (3C  ^^Cl]  of  lodme- 
131  were  to  be  performed  before  the 
training  was  completed.  The  hcenst+e 
also  agreed  to  make  certain  that  its 
procedures  for  iodine-131  studies  are 
consistent  with  Lhe  QM  Program. 

93-3  Medical  Therapy 
Misadministration  Invoking  the  Use  of 
a  High  Dose-Pate  Remote  Afterloader 
BrochytherapY  Device  at  Yale-S'o;v 
Haven  Hospital  in  New  Haven 
Connecticut 

One  of  the  AO  reporting  guidelines 
notes  that  for  a  therapeutic  exposure,  if 
parts  of  the  body  receiving  radiation 
improperly  would  have  normaiiy 
received  radiation  anyway,  had  the 
proper  administration  been  used,  and 
the  actual  dose  is  greater  than  1.5  times 
that  intended  to  the  above  described 
body  part,  the  event  can  be  considered 
an  abnormal  occurrence. 

Date  and  Place — January  21.  1993, 
Yale-New  Haven  Hospital,  New  Haven, 
Connecticut. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  to  receive 
three  treatments  of  700  centigray  (cGv) 
(700  rad)  per  treatment  to  the  vagina 
using  a  Gamma  Med  high  dose-rate 
remote  afterloader  brachytherapv  device 
(HDR).  During  the  first  treatment  on 
January  21,  1993.  the  physician 
mistakenly  inserted  the  HDR  applicator 
into  the  patient's  reclum  instead  of  the 
vagina,  as  prescribed.  The  licensee 
discovered  the  error  immediately  after 
the  treatment  was  completed  and  the 
patient  was  immediately  notified.  The 
licensee  estimated  that  the  patient 
received  approxim.aleiy  350  rCy  (350 
rad)  to  the  vagina  and  700  cGy  (700  rad] 
to  the  rectum.  At  the  time  of  the  NRC 
inspection  on  January  22.  1993,  the 
licensee  had  planned  to  make  up  the 
dose  to  the  vagina  during  the  remaining 
two  treatments  and  to  add  shielding  to 
the  applicator  to  prevent  significant 
additional  dose  to  the  rectum. 

The  patient's  physician,  the  physician 
who  delivered  the  therapy,  and  an  NRC 
Medical  Consultant  ar^  presently 
evaluating  the  probable  consequences  of 
this  misadministration. 

Cause  or  Causes — The  licensee  did 
not  confirm  the  treatmbn'  site  before  the 
treatment  was  given  as  required  by  its 
Quality  Managemient  (QM)  Program. 

Action  Taken  to  Prevent  Recurrence 


Licensee — The  licensee  added  a 
procedure  requiring  physicians  to 
visually  insert  applicators.  In  addition, 
the  licensee  commuted  to  a  complete 
program  assessment  by  an  outside 
expert.  Tnis  commitment  was 
formalized  by  the  NRC  in  a 
Cxinfirmatorv  Order  Modifying  License 
(Violation  and  Proposed  Imposition  of 
Civil  Penahies,  and  Confirmatory  Order 
M(xiih-ing  License,  Docket  No.  030- 
01244'  Aon)  2fi,  1993), 

NBC — NRC  Region  1  conducted  a 
special  inspection  at  the  facility  on 
January  22.  1993  (Confirmatory  Action 
Letter  No.  C^^L-Rin-9 3-001,  Docket  No. 
030-02132,  March  2,  1993)   ,An  NRC 
medical  consultant  was  contacted  to 
provide  a  clinical  assessment  of  the 
effects  of  this  misadministration.  The 
licensee  was  offered  the  opportunity  to 
participete  in  an  Enforcement 
Conference  but  declined,  believing  that 
it  would  not  be  able  to  provide  the  NRC 
with  any  additional  information.  NRC 
recommended  an  enforcement  action.  A 
Notice  of  Violation  and  Proposed 
Im.position  of  Civil  Penalties,  and 
Confirmatorv  Order  Modifying  License 
were  issued  (Notice  of  Violation  and 
Proposed  Imposit,;on  of  Civil  Penalties, 
and  Confirmaton,-  Order  Modifying 
License.  Docket  No  030-01244,  April 
26,  1993)  License  modification  required 
that  the  licensee's  radiation  safety 
program  be  improved  as  recommended 
'by  an  outside  expert.  The  enforcement 
action  was  based  on  this  event  and  AO 
92-19  (rt^porled  m  Nl'REG-OOQO.  Vol. 
15,  No.  4). 

93-4  Medical  Therapy 
Misadministration  at  Papastavros' 
Associates  Medical  Imaging  in 
Wilmington,  Delaware 

One  of  the  .^O  reporting  guidelines 
notes  that  a  therapeutic  dose  that  is  less 
than  0.5  times  the  prescribed  dose  can 
tH)  considered  an  abnormal  occurrence. 

Dote  and  Place — January  14, 1993; 
Papastavros'  Associates  Medical 
Imaging:  Wilmington,  Delaware. 

Nature  and  Probable  Consequences — 
On  Februar}'  1.  1993.  NRC  Region  I  was 
noLified  by  telephone  that  a  therapeutic 
misadministration  of  iodine-131 
occurred  at  the  licensee's  facility.  In 
early  January,  the  nuclear  medicine 
technologist  received  a  telephone  call 
from  the  referring  physician  requesting 
that  a  patient  be  sdieduled  for  a  third 
treatment  for  hyperthyroidism  and  that 
1.11  gigabecquerel  (GBq)  (30  millicurie 
(mCi))  of  iodine-131  be  administered. 
On  Januarv'  13,  1993,  the  technologist 
ordered  a  1  11  GBq  (30  mQ)  dose  from 
the  radiopharmacy.  The  dose  was 
received  on  January  14, 1993.  The 
technologist  noted  that  the  label  on  the 


lead  container  indicated  1.07  GBq  (29 
mCi)  of  iodine-131,  but  did  not  note  that 
the  label  indicated  that  two  capsules 
were  present  in  the  vial.  A  second 
technologist  who  removed  the  vial  from 
the  lead  container  and  placed  it  in  the 
dose  calibrator  for  assay  also  failed  to 
note  that  labels  on  both  the  lead 
container  and  the  vial  indicated  the 
presence  of  two  capsules.  The  assayed 
dose  was  consistent  with  the  activity 
noted  on  the  label.  The  technologist 
transferred  the  dose  from  the  supplier's 
vial  to  a  glass  vial  for  administration  to 
the  patient.  Only  one  of  the  capsules 
came  out  of  the  vial.  The  presumed 
empty  lead  container  that  still  contained 
the  plastic  vial  and  remaining  capsule 
was  placed  in  the  nuclear  medicine  hot 
laboratory  for  storage.  The  licensee 
discovered  the  remaining  capsule  on 
February  1. 1993,  when  the  technologist 
was  preparing  lead  containers  for 
disposal.  The  patient  was  administered 
0.56  GBq  (15.1  mCi)  of  iodine-131, 
instead  of  the  intended  dose  of  1.11  GBq 
(30  mG).  The  misadministration  was 
reported  as  required  on  February  1, 
1993.  The  patient  and  the  patient's 
physician  were  notified  of  the  error  and 
the  patient  was  scheduled  for  follow-up 
therapy  on  February  10, 1993.  The 
licensee's  physician  expected  no 
adverse  effects  as  a  result  of  the 
misadministration.  While  the 
therapeutic  dose  administered  was 
actually  about  0.5  times  the  prescribed 
dose,  the  staff  believes  that  this 
misadministration  should  still  be 
considered  an  abnormal  occurrence. 

Cause  or  Causes — The 
misadministration  was  caused  by  failure 
of  the  licensee  to  establish  and 
implement  a  Quality  Management  (QM) 
Program  as  required  by  10  CFR  35.32(a). 
In  particular,  failure  of  the  Ucensee  to 
establish  procedures  to  ensure  that  each 
therapy  administration  is  in  accordance 
with  the  written  directive  contributed  to 
the  misadministration. 
Actions  Taken  to  Prevent  Recurrence 
Licensee — The  licensee's  plan  for 
preventing  recurrence  of  the 
misadministration  includes  three  steps: 
(1)  To  prepare  and  implement  a  written 
QM  Program  and  provide  training;  (2) 
To  have  the  radiopharmaceutical 
supplier  indicate  the  number  of 
capsules  in  each  vial  on  the  packing  slip 
provided  with  iodine-131  therapy  doses; 
and  (3)  To  require  the  nuclear  medicine 
technologists  to  read  the  label  on  the 
vials  and  lead  containers  to  determine 
the  number  of  capsules  present  in  the 
vial,  and  then  verify  that  the  required 
number  of  capsules  are  administered  to 
the  patient.  In  addition,  the  vial  into 
which  the  capsules  are  transferred  after 
initial  assay  will  be  reassayed  to  ensure 


37034 


F>dwd  Regirter  /  Vol.  58.  No.  130  /  Friday.  July  9.  1903  /  Notices 


that  aU  capsules  an  transferred.  Tb« 
written  QM  Progreni  was  received  by 
the  NRC  on  February  11. 1993. 

N7?G— NRC  Region  I  conducted  an 
inspection  on  February  3,  19y3 
(Inspection  Report  No.  030-11379/93- 
001  and  Closure  of  Confirmatory  Action 
Letter  (CAL)  No.  1-93-001.  Docket  No. 
030-11379.  February  18.  1993).  Because 
the  misadministration  resulted  in  an 
underdose  to  the  patient  and  the 
therapy  could  be  completed,  the  NRC 
did  not  contact  a  medical  consultant  to 
review  this  misadministration.  A 
Confirmatory  Action  Letter  (CAL)  No. 
1-03-001.  Docket  No.  030-11379. 
February  5,  1993)  was  issued  to  the 
licensee  on  February  5.  1993.  which 
described  the  commitments  made  by  the 
licensee  to  establish  and  implement  a 
QM  Program.  An  Enforcement 
Conference  was  held  on  March  1,  1993. 
to  discuss  the  inspection  Endings  and 
actions  taken  by  the  licensee  in 
response  to  the  CAL.  On  March  18. 
1993.  NRC  Region  I  issued  a  Notice  of 
Violation  with  a  Severity  Level  III 
(Severity  Levels  I  throuda  V  range  from 
the  most  signiScant  to  the  least 
significant)  violation  and  $250  GvU 
Penalty  (Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penally. 
Docket  No.  030-11379.  March  18,  1993) 
The  hcensee  paid  the  Qvil  Penalty.  The 
licensee's  corrective  and  preventive 
actions  will  be  reviewed  dunng  the  next 
NRC  inspection  of  the  licensed  program. 

Dated  at  Rockvill«,  MD  thi«  2d  day  of  |uhy 
1993 

For  th«  Nuclear  Roguialory  Conmnssion. 
S«mu«l  J.  Chilk. 
S»cntary  of  the  Conunissjon . 
IFR  Doc.  93-16242  Filed  7-8-93.  3  45  .im] 
BUXMSCOOC  7W»-*1-« 


NRC  Workshop  on  Digital  System* 
ReiiaMMy  and  Nuclear  Safety 

AQ£I«Y:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Digital  Systems 

Reliability  and  Nuclear  Safety 

Workshop;  open  to  public. 


SUMMARY:  The  National  Institute  of 
Standards  and  Technology'  l^UST]  i.s 
assisting  the  Nuclear  Regulatory 
Commission  (NRC)  by  hosting  a  pabiic 
workshop  titled  Digital  Systems 
Reliability  and  Nuclear  Safety  The 
purpose  of  the  workshop  is  to  f  1 ) 
provide  feedback  to  the  NRC  from 
outside  experts  regarding  oropos^'d 
safety  issues  and  proposev^  regulaton,- 
positions  and  researcii  associated  with 
the  application  of  digital  systems  in 
nuclear  power  plants:  and  (2)  to 
continue  the  in-depth  exposure  of  the 


SRC  staff  to  digital  systems  design 
issues  related  to  nuclear  safety  by 
discussions  with  experts  in  the  state  of 
the  art  and  practice  of  digital  systems. 
DATES:  September  13-14,  1993.  from 
8  30  a  m  to  8  p.m.  each  day. 
ADDRESSES:  Holiday  Inn  Crowne  Plaza. 
Rockville,  MD. 

PAimaPATKJN:  Nuclear  Regulatory 
Commission  Staff,  Nuclear  Industry 
Professionals,  Digital  SofUvare 
Professionals,  and  others. 
SitPPlfUENTAAY  INFORMATION:  For 
registration  inquiries  contact  Lori 
Phillips,  NIST,  Building  101.  room 
A903.  Gaithersburg,  Maryland  20899- 
0<X)1  (301)  97S-4513;  for  technical 
inquires  contact  either  Leo  Beltracchi. 
US.  Nuclear  Regulatory  Commission, 
MS  NL/'N-SIB,  Washington.  DC  20555. 
1301)  492-3549.  Email  or  Dolores 
Wallare.  NIST,  Building  225.  room 
B266.  Gaithersburg,  Maryland  20899- 
0001.  (301)  975-3340,  Email  Wallace. 

Thamu  L  ICin^. 

Dvputy  Director.  Dtviston  of  Systems 
Bess<irr:h.  Office  of  Nuclear  Beguhtory 
Research 

[PR  Doc.  93-1623«  Filed  7-«-93;  8:45  am) 
mujua  cooc  ■i%m~9*-m 


Advisory  Commmac  on  Reactor 
Safeguards  Subcommttte*  on 
AdvarKed  Boiling  Water  Reactors; 
Me6tir>g 

The  .\CRS  Subcommittee  on 
.Advanced  Boiling  Water  Reactors  will 
hold  a  meeting  on  fuly  28,  1993.  in 
room.  P-422,  7920  Norfolk  Avenue, 
Bethesdd.  MD 

The  entire  meeUng  will  be  open  to 
public  attendance. 

The  agenda  for  the  .subject  meeting 
shall  be  as  follows:  Wednesday,  July  28. 
1993 — 10  30  a.m.  until  the  conclusion  of 
busines.s. 

The  Subcommittee  will  discuss  the 
fire  PR.^.  Firw  hazards  analysis,  fire 
barrit^r  design,  and  rw'.ated  matters 
asso<^:!ated  with  the  General  Electric 
Nucieflr  Energy  (GE)  Advanced  Boiling 
Water  Rnartor  Dtisign.  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  i.ssues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  a.s  appropriate,  for  deliberation 
by  the  fu!!  Qjmm;ttee, 

Oral  statements  m«y  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Sub<;ommitfee 
Chairman,  written  statements  will  be 
accepted  and  made  available  to  the 
Comimittee  Reixirdings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transrjnpt  is  being 
itt'pt.  and  questions  may  be  asked  only 


by  members  of  the  Subcommittee.  Its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  ss 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  GE  and  its 
consultants,  and  other  interested 
persons  regarding  this  review. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  pubhc.  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Dr.  Medhat  EJ-Zeflawy 
(telephone  301/492-9901)  between  7:30 
am.  and  4:15  p.m.  (EOT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  )ulyl.  1993. 
Sam  Doraiswamy. 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  93-16241  Filed  7-8-93;  8  45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Generalized  System  of  Preferences 
(GSP);  Results  of  the  Review  of 
Petitions  Requestirtg  Changes  In  the 
Ust  of  Countries  and  Articles  Eligible 
for  Duty-Free  Treatment  Under  the 
GSP  In  the  1992  Annual  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  results  of  1992  Annual 
Review  of  the  GSP. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  disposition  of  the 
petitions  accepted  for  review  in  the 
1992  Annual  Review  of  the  GSP 
program. 

FOR  FURTWCH  INFORMATION  CONTACT:  GSP 

Subcommittee.  Office  of  the  United 


UMI 
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a-fi' 


Stfit.^s  Trade-  Rep-esentaiive,  600  l^th 
S;.'-«M  .N'VV.,  room  517,  Washington.  IX 
2r:   6  The  telephone  number  is  (202) 

SUPPlJEWENTA=»'  ^f'O'^iiAVCi^:  This 
pi.bi    T  oa  -..ulniiis  lijtt  ajspositions  of 
lip  p.*: 'ions  accepted  for  review  in  the 
1  nnual  Review  of  the  GSP 

pr  R'a:n  (57  FR  21327  and  57  FR 


-rv-^ 


;n 


M-  pfiti 


.11. 


r-t 


il, 


C0L;n;r:H5.  Pu» 

LT'Je- the  GSF  r.ro-,-ra 


requested 

*;r!p<;  and 


t 


ir-H  injatment 
neGSPis 

...led  Jor  ;r;  L.e  Trade  A^t  of  1974. 
as  an:ended  u;j  L  S  L   Z461-2465)  (th*- 
1974  Act).  T:.e  rtvjeA  v-ns  conducted 
pursuant  to  n-'giiidtions  L/id.fied  as  15 
CFR  2007.  TbeMi  chaiiges  loo*  s-ff*  t   :!;, 
luly  1.  1993  Thp  President's  dcu  ions 
concerning  thn  1992  ..Annual  Re\'i«w 
havp  also  been  ren.-«ted  in  a 
pro<:iamatjon  ('8  FR  34855)  and  m  a 
recent  USTR  press  release  (the  press 
release  is  available  bv  Cintacting  the 

USTK  Public  Affairs  Oihce  at  (202)  39^ 

3230).  All  comiTiunK:u';on>  With  respe<.:1 
to  this  notice  should  be  ad  Jre.sscd  to  the 
Diredor,  Generalized  Svstern  of 


Preferences,  room  517,  600  17th  Street. 
\  W  ,  Washington.  DC  20506. 

Reviews  v.e^  «!^o  conducted 
concerning  th«  r*r  "ficiary  status  often 
GSP  beneficiary  countries  based  on  their 
practices  in  the  area  of  intemationaUy 
recognized  worlcer  rights.  This  includes 
review  of  El  Salvador,  Mauritania, 
Panama,  and  Thailand  which  were 
continued  from  the  1991  Annual 
Rpvipw  snd  reviews  of  Bahrain,  Fiji, 
(...)  !       '.?.  1;  donesia,  Malawi,  and 
Oman,  which  were  accepted  for  review 
in  the  1992  Annual  Review.  After 
rt^vies*  -.j^  tfi: --e  requests,  the  President 
letennined  mat  Panama  has  taken  or  is 
toking  steps  to  afford  internationally 
recognized  worker  rights.  The  President 
also  determined  that  Mauritania  is  not 
taking  such  steps  and  therefore  will  he 
su.spended  from  the  GSP  program. 
Bahrain.  El  Salvador.  Fiji,  Guatemala, 
Indonesia,  Oman,  Malawi,  and  Thailand 
will  continue  to  be  reviewed.  The 
review  of  the  worker  rights  practices  of 
El  Salvador,  Guatemala,  Malawi,  Oman 
and  Thailand  will  be  continued  until 
December  15,  1993.  The  review  of  the 


worker  rights  practices  of  Indonesia  will 
be  continued  until  February  15, 1994. 
The  reviews  of  Bahrain  and  Fiji  will  be 
continued  for  one  year. 

The  practices  of  Guatemala, 
Dominican  Republic  and  Honduras 
were  also  reviewed  concerning  their 
alleged  failure  to  provide  adequate  and 
effective  protection  for  intellectual 
property  rights.  The  review  of  Honduras 
will  be  continued  until  December  15. 
1993,  provided  the  government  of 
Honduras  enacts,  by  August  31,  a 
comprehensive  intellectual  property 
law.  The  reviews  of  Guatemala  and 
Dominican  Republic  will  be  continued 
for  one  year. 

The  review  of  Peru's  actions  regarding 
an  alleged  expropriation  without 
compensation,  which  was  accepted  for 
review  in  the  1990  Annual  Review  and 
continued  in  the  1991  and  1992  Annual 
Review,  has  been  extended. 
Freden-  k  i    '^*,<.n:),<imery. 
Chairman,  1  raae  t'oiicy  Staff  Committee. 

1992  GSP  Annua!  Rrvirw  Product 
Cases 


Annex  ?— Petitions  to  Add  Procxjcts  to  GSP 


Case  No 

^TSNo                                                 P'.D.3v>;r 

Country-petitioner 

1992  Imports  GSP 
benefictaries 

(S  mtlltons) 

PatitKxis  Grant- 
ed 
92-4  

2902,60  00 

7202  bC  X 

Ethylbertiene     

BrazN — Petrofiex  Industria 

0 

92-9  

FerrosiiiCi-ir  chmmuxTi 

Zimt^abwe — MineiBtt  mailcsttna 

7.7 

Totai 

7.7 

PetJtJoos  Denied 

92-2  

92-3  

1604  13  10  1  Smoked  sa'tJ.r>«s ^ 

2009  40  40  !  PinsaDD4€  iuks  

Thailand— Govt _ 

AH — Doia  packaged  foods 

2.6 
684 

92-5  „.... 

2906  1 2  00 

CyckDhexarxji    

BraziJ— Rhodia.  S.A 

0 

92-6  

92-7  

92-8  

4011  50  00 
6505  iK;  80 

Bicycie  tires      

Pigskin  teather  products  

[>.sposab*e  nurses  hats  

Thailand— Govt 

SK.«^'Ma    ."KJustija  Unsnja  Vrtvnika  

Dor-jf    a-               Reputjiic — Bo«jndary 

htv-.:''-!.   ,,)'e. 

14.1 

3.4 

17.1 

Total  

885 

PefitKxis  Wtttv 

drawn: 
62-1   

1  3C2  39  0<) 

C^rragefK'iar'  tr*;Ken6r  

AojdK;  jf«ts  AC-only  combination 

Chile— Algas  Manrnas  Algamar 

92-10  

&62''3l  SO 

Malaysia — Thomson  Consumer 

Annex  li— PETiTiONS  for  Waivers  of  Competitive  Need  Limits 


Case  No                   HTS  No. 

P'cxkx:! 

Country— petitioner 

1992  imports  peti- 
tioning country 
(S  millions) 

PeBtions  QrarA- 
ed 

92-^8    .       , 
92-19   

852 1  ' :  '>:  .2 : 

652^-1  6: 

/Kleo  reccrij  ."-;a^-^6!  lax:*     

t^oft  '■adio  cass  pia»er8  

Malaysia— Govt  

Malaysia— Santronics 

412.3 
203.5 

Total  

615.8 
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Annex  li— Prrmo^s  fo«  Wajvers  Of  Competitive  Need  Ljm»ts— Continued 


Cam  So                   mts  No 

i                   ^ 

PfOJu:! 

Country— p««ton«r 

1 992  Imports  pa9- 

ttofWig  country 

(SmiHona) 

92-15     

92-16  

4104.31  20 

7614,90.20 

8c««o  iMlTw  

AJumioum  •(•ctrtc  axvjuclnoi  „ 

Trwilwi6— LACkawanna  iMtrw  Ck>  

Vanczuate— 0«n*fB<  Cabia  Corp 

15.4 
8  1 

92-17   

9407  34.20  SO  j  Pmmnjf  ca/  tngk^m    „ 

852721  10  i  Radto-t«p«  guyr  comt  

B»»2J»— Qanara<  Motora  Corp  

37  6 

92-20   

Brazi— Port  Motor  Conp  

535 

Tot* 

n4  6 

PsOtton« 

92-14 

2908.19.10 

fcTBE  i'M««fV  >»r%my  t>.ty«  t«w)  

Vanazua*-€aAjaJ  S.P.A 

d3.9 

T~«t!/ 

939 

Annex  III— PETi^nc>«s  to  Remove  Prooucts  from  GSP 


Cas9  ^*5-                  »^TS  So 
t 

•i ^ 

Pfooicj 

PrtTKipaf  coufTtry  aflactad 

1992  GSP  Prr^xxta 

prtndprt  country 

(SmHiiona) 

Pet«Jor«  Grant- 
ad 

•92-11    

Patttior^  Oarwad 
92-13 

441820  00 
ft»aahou< 

raquaatad) 

291736  00 

Pranch  •wodan  rjnnra  _ 

Fla«a  p«haJic  wt>yonda  

Matayata  _ „ „ 

Vanazuala  

not  ava»!ab<a 

3.8 

Tota<  .... 

„ 

38 

PetrtJor  Moot 
(itam  8x- 
c««<je<j  oom- 
petitiva  nead 

limjt): 
92-12 

291735X 

f  Ma  p^thaac  anhydnda                   

MajbDD     

86 

Totai 

1 



86 
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SECURrriES  and  exchange 

COMMtSSiON 

[Ral.  Noa.  J3-7006,  34-32547,  K>1»5S4] 

Chang««  and  corr»ctlon«  to  th« 
CDGAfl  Phaa«-4n  U»t 

AGENCY:  .Securities  md  LAcnir.fta 
ACTX>«:  N-.fice 


S'uM»lARY:  The  Comrriission  is 
'v^'jDlishinn  a  list  of  cn^nxtis  and 
ccrT8f:t;ong  to  Lhe  EDG/J*  phas«-in  list 
for  companies  wiih  fiiings  prT)CtfM««i  hv 
the  Division  of  Inve«trr!ent  Ma.":«rfer;e-.f 
^Ofi  FURTHER  INFOfUMTKIW  COT  ACT: 
.\nlhoDy  A  V  firtuno.  Senior  Sp*K.ial 
Goimae!.  Division  of  lnv»«tmi»rt 
Management  at  (202)  272-7710, 


SOmXUKKTAHV  ••sOWIATTOW:  In 

connection  with  the  adoption  of  interim 
rule*  to  implement  the  operational 
phaae  of  the  Electronic  Data  Gathering, 
Analysis,  and  Retrieval  ("EDGAJ?") 
system,  on  Marr.h  18,  1393,  the 
Commiasion  published  a  list  of 
'.ompanies  waoae  filings  are  processed 
by  tha  Diviiion  of  Invsatment 
Managemant  to  place  registrtnta  00 
::rj!ire  as  to  when  they  would  become 
ri.bwfl  *o  -r-i8niiat»»<i  eSectronic  filing.' 


'SaaReiauA  So   H"-;92M  :F«6ni«ry  23.  19^3). 
pvbtithtxi  on  Uju'Ji  :a  l»93  •!  la  FR  14a4«  Tha 

;.!yu»'ir.  ,:t\  ind  !h«  'am.ng  (01  tach  paw*-t!i  group 
wflTB  j\K..,:imi  in  that  mmf  «»  Appendix  A.  As  it 
Tia  w;'b  ^>  rui«  pn.n!u:g«i»r!  by  ih*  ComouMion. 
^-«rfcr;«  nvaijag  flUrgi  vr<ih  ConunlMion  m 
'wpcuiibt*  tw  ipprjiri  ihwiiMdvM  of  their  new 
-fj-  ^r.otu  »»»f«i«t<»d  with  fl!in|  og  th«  ETjCAjI 
iT»!«B!   Wh,;«  !h«  \xinn».f»ioTi  titampU  to  contact 
i%i»tr«ru  irj  mcji  ptvu^iB  grsip  bv  furnijiicg  a 
•»pT  t/  tiM  EIXk\.»  FU«  Manual  la'd  EDGAJlLink 
»i-jftwif«  prlf»  so  r+-a««-  m,  S.Br»  will  ao«  b«  r«Ll«v»d 
J  tk«t/  M«ctio<uc  ftUnf  otellgationj  in  ths  ibmocm 
of  luch  noftftcanoE, 


The  registrants  were  divided  Into  six 
groupa  to  be  phase  in  over  the  next  three 
years.  Rule  902  of  Regulation  S-T* 
provides  that  registrants  may  request  a 
change  to  their  assigned  phase-in  dates. 
Such  requests  may  be  granted  pursuant 
to  delegated  authority.  In  addition, 
correctioiu  to  the  pubUihed  lift  may  be 
nac-easary.  The  Commisaioa  today  is 
publishing  a  comprehensive  list  of  all 
changes  in  the  Division  of  Investment 
Management  phase-in  group 
aaaignments  made  since  the  list  was 
published  in  the  Federal  Register  on 
March  18,  1993;  this  procedure  will  be 
repeated  from  time  to  time,  in  order  to 
notify  the  public  of  changes  to  the  list. 
In  addition,  changes  to  the  Division  of 
Investment  Manaaement  phase-in  list 
will  be  published  from  time  to  time  m 
the  SEC  News  Digest,  as  are  changes  to 
tha  list  maintained  by  tJie  Division  of 
Corporation  Finance. 

M7CFR$  232.902. 


UMI 
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A  change  to  a  company's  phase-in 
date  is  of  particular  significance  to 
persons  filing  documents  with  respect 
to  that  company,  since  generally  such 
persons  must  file  electronically  when 


Fr: 


*.     \-J':. 


xliii  ccr.ipaiiy  b^^on.es  subject  to 
electronic  fihng.' 

*  Rule  901(b)  provides  that  a  party  leaking 
a  filing  pursuant  to  fection  13  or  14  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C 
78mor7P-:  '«"»»ctively)  with  respect  to  a 
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registrant  that  h&a  ijr^uiue  suo.'-^t  to 
mandated  electronic  filing  U  required  to 
sutnnit  that  filing  in  electronic  format 
Consequently,  persons  filing  a  Schedule  13D 
or  13G.  a  proxy  statement,  or  tender  oEfer 
material  with  respect  to  an  electronic  filer  are 
required  to  make  such  filings  elactronlGslly. 


Ch^.: 


■f,jc 


.1-   P 


Phase-In  List 


From 


IM-06 
IKM)6 
IM-05 
IM-06 
IM-02 
IK*-02 
IM-02 
IM-02 

IM-02 
IM-06 

IM-06 

IK*-v6 

;m^5 
ifv<-^:.4 

IM-06  . 
IM-02  . 
IM-05  . 
IM-05  . 
IM-05  . 
IM-02  . 
IM-06 
IM-02 
IM-03 
IM-03 
IM-03 
IM-03  . 
IM-03  . 
IM-06 
IM-06 
IM-03 
IM-03 
IM-G5 
IM-05  . 
IM-06  . 
!'.M)2  . 
lM-32  . 
!fv*-02  . 
if-1-02  , 
i^V02 
lf^02  . 
!M-02  ., 
lf.V-02  ., 
IM-02  ., 
IM-02  ., 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
If.<-C2  .. 
if.4-02  .. 
IM-02.. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02  .. 
IM-02.. 


To 


IM-05 

IM-03 

None. 

IM-05 

IM-06 

IM-05 

IM-05 

IM-05 

IM-03 

IM-06. 

None.  . 

IM-02  , 

iM-02  , 

IM-02  . 

!KM)4  . 

IM-03  . 

IM-03  . 

IM-03. 

IM-03. 

IM-06  . 

IM-05 

iM-03 

None 

None 

None 

None 

None 

lM-03  . 

IM-^3  . 

IM-05 

IM-05  . 

None.  . 

None.  . 

IM-03  . 

IM-01  . 

IM-01  . 

IM-01  . 

IM-01  . 

IM-01  . 

IM-01  . 

IM-01  . 

IM-01  . 

IM-01  . 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-G1  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 

IM-01  .. 


CIK 


031710 
878351 

277955 
866525 
887210 
833154 

717341 

■05.3808 

70€.111 

821466 

821221 

276464 

752  397 

896271 

883774 

821051 

870781 

820675 

743861 

791271 

852204 

884381 

310407 

745288 

760323 

750760 

316005 

760285 

045293 

092551 

367238 

046295 

785303 

825551 

804085 

706112 

049331 

363476 

817598 

7833-09 

813823 

8^7601 

759247 

615S48 

783285 

785981 

768191 

815020 

736767 

817596 

785982 

788193 

748885 

783310 

788302 

789465 

793554 

788054 

811418 

277189 

277190 

315664 

317766 


Nam«o(  registrant 


Allegiance  Separate  Ace  .unt  a  o*  Horace  Mann  Ufe  Ins  Co. 

Argentina  Fund  Inc 

Bailard  B-^hi  A  Ka\mr  irte-^^erional  Equity  Furxl. 

Bailara  Btehi  &  Kaise'  rter'-^tional  Fund  Group  Irv:. 

Bv;B  G-ob^  incorrw  Fu^o 

Bostor.  Co,  tnvestT->ent  Ser.8s. 

Boston  Co.  Taj(,  Pf-eg  Muniopal  Furxte. 

Boston  Conpany  '^jnd 

Capital  .A^preaafton  Va,'.ab(e  .A.:.:  ,..'-: ^-^.a 

C'M  H'gh  View  Securrbes 

Co<or,ial  Hancocfc  Liberty  Sef  i-a-e  A:  count. 

Corporate  Trust  Series  i 

"  be'-es. 


jirectior^  Unit  Inveslrr^ent  Tr.,si  ''*e 

Equity  Sscuntjes  Tfl  Series  2  Sig  Se 

Equity  SecunOes  Trust  Sr  1  S.g''.^l  S: 

Fidelity  investments  Vanabte  Annuir,' 

F;nar>c)al  Emerging  Growt^  fjr><:   re 

First  lOerian  Fund  IrK. 

Freedom  Irtvestment  Trust 

Freedom  Investment  Trust  II. 

Freedom  Investment  Trust  hi. 

G^nmede  Porttdios. 

Government  Investofs  Trust. 

Govemn-tent  Secuntes  VanaLi»e  Aicc 

Karv:ock  John  Bortd  Trust  -Via. 

Haricock  John  Global  Fund 

Harxjock  John  Government  S,oecirjr 

Hartcock  John  Growth  "^rust. 

Hancock  John  lncon>e  Secunues  T-:„iiMa 

y^.arcock  John  Sovereign  investors  F  „ind  Inc. 

Haricock  John  Techrxjiogy  Series  inc 

Hancock  John  VanaWe  Annuity  Account  U. 

Harxxx*  John  Vanabfe  Series  Tr.^st 

Harvest  Real  Estate  Variat>*€  Ao:c-un'. 

Harvest  Real  Estate  Vana£>!e  *.r.--uiry  At.:,-Hjnt  C. 

High  YteW  VanaWe  Accocjnt  .i^^Aa. 

Hutton  E  F  Corporate  Income  Furv  ■■  '»:i  ;::*.'.6s 

Hution  E  F  Exempt  Trust  Nati:T,ai  Series  5-v 

Huttoo  E  F  Ta*  Eiempt  Toat  Saiifomta  Ins  Sef  ^  i 


-*■  &  Tan  Gro&  VaJT. 
GaDelil  Comm  Income  T. 
Account  I. 


■t  ^MI. 


,irx:. 


Hution  E  F  Tax  Exempt  Trust  O&r^omm 

i  Hutton  E  F  Ta:x  Exempt  Tnjst  C.a;  'on-jta 

I  Hution  E  F  Tax  Exernpt  Tr-^st  C^::':::r'ia 

']  HjttrjT  E  F  Tat  Exempt  'rust  Ca,ito'-;.a 

Hutior  E  F  Tax  Exei"np;  Trust  .'I^.:*or'.  a 

i  Notion  E  F  Tax  Exerript  Trust  Mu'tisiaie 

Hutton  E  F  Tax  E«ernpt  T-ust  Murts'.a'e 

Hutton  E  F  '''ax  Fxer^ipt  Trust  \«u^5s!.=i'e 

Hutton  E  F  Tax  Exe^-^t  Trust  M.,:'.,f^'6 

Hutton  E  F  Tax  Exeaipi  lajsi  M,.  tjsihte 


130. 


nsured  Ser>e&  'i4. 

"^  surad  Sariea  17. 

.  *i::  Series  18. 

'  t..,-'t.'-  Series  7. 


>6'".fiS 


Tax  Exempt 

ax  Fxe.-ipt 


Hutton  E  F 

Huttor  E  F 

H..?:or  E  V 

Hu'tor  E  f" 

H..ro;-  E  f 

hirror  r  F 

Hc:ro--  F  F 

Hur';>r  E  ^ 

Huiton  E  F 

Hutton  E  F  Tax  E^e'^.c 

Hutfor^  E  "^  Ta:i!  Ex&^jt 

Hi^'iix-'  F  F  i'ax  F.j.er'-ipi 

Hl''.X'  E  ^  ""ax  E-xft''>p'' 

Hutton  E  r  ''dJ  Exempt 


fit 

'ax 
'fix  Exfi"^' 
'ax  Exd'-n-« 
E«e-i"ipt 


!  r-aSi 
T  rust 

T-ust 
''>^St 


M'„ 


ista'ft 


ax 


o'-a.  '^s,,;^;  erias  19. 

■  *■>  '',-.,.  :>6ne8  20. 
^  a  '  isureo  Series  6. 
-•'a    Sorts  121. 
-..fj!  '.-'•    '.,-.  'Series  123. 
^us;  %a;;ot'-.a.  Series  124. 
"ust  National  Series  125. 
-,:st  ^a•■■-^a;  S*,';"S  126. 
".:S-  ^^>-,f/  n     ■■.-  .^^s  129. 
".jst  -..-*.  '  i,  --.fi  f-s  23. 
rusi  '-^a.  ,/:•„-    _»-   ns  24. 
'ust  '..•■■>  rr   senes  46. 
rust  NciiC^ra.  Series  47. 
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c 

fr-orr. 

Z''^: 

iM-02 

M-:'     ,... 

355367 

IM-02 

iM-^:'  ..... 

356135 

iM-02 

^^-o*    

277166 

I^M]2 

M-C'    

714983 

IM-32 

IM-O'    

7151-2 

iKi-'32 

iM-r  

715'064 

iM-:2 

:iM-^1     

716717 

iM-::2  . 

IM-O"   

716800 

lM-'2 

IM-0^   

716829  ■ 

i'v*-^-2 

IM-O'   

720325 

iM-02 

iM-0'   

720668 

iM-:2 

IM--0'   

720863 

l^<-:2 

IM-01   

•      733965 

^M-:2 

iM-01  

736491 

i»/-:2 

IM-C   

361734 

iM-;2 

''M-D'   

3543'5 

i»^C2 

iM-O'   

27""  *4 

!M-^D2  . 

IM-01   

70' 399 

i*A-C2 

IM-01   

702603 

:».<-02 

IM-O'   

275544 

»A^2 

IMh;'   

795613 

i».<-^j2 

IM-01  

712371 

i^4_:)2 

IM-01   

752297 

iM-:2 

IM-01   

771624 

|^M:'2 

)M-01   

786173 

iM-^32    , 

IM-C1   

807880 

iM-^2    . 

IM-01   

766935 

iKA^2  . 

IM-O'  

764070 

i^v*-^;2 

iM-01  

817139 

t.4-^2 

IM-01  

770467 

!^v<-;'2 

IM-01  

825180 

M-^'2 

!M-01  

759746 

i^m:2 

M-01  

721705 

iM-^2  , 

IM-01  

737193 

iM-<;2 

IM-O'   

701680 

ifA-:2 

f^Or.Q    

049719 

iM-v6 

IM-02  

785855 

i^M:^  , ,. 

IM-C3  

361754 

IM-06 

lM-03  

748691 

iM-.:6 

IM-C3  

867590 

iM-:2 

iM-03  

827121 

f«*-^:2 

IM-05  

715144 

If/--:  2 

!M-05  

062009 

!M-':2 

K^'l'j  

715145 

!v*-^:2 

iM-.o  

715143 

iN-<-06  

None 

730762 

!'.m;6 

tM-03  

867969 

i'.*-05    

IM-03  

353896 

\'.^~C2  . 

IM-03  

719269 

•'^-^2 

IM-03  

879808 

M^5 

IM-03  

2C25^' 

IM-^ 

:m-03 

^06 ' '  .3 

|^^-C'2 

IM-03  

733275 

iM-.:2 

IM-03  

736977 

iM-;2 

iM-C3  

7405. 5C 

IM-02 

IM-03  

742201 

IM-02  .   , 

iM-03  

745168 

iM-02    

IM-03  

746809 

iM-02 

lf,4-03  

750677 

\>A-€2  .     .  , 

IM-03  

"522:2 

l^M;2  

IM-03  

"9 '546 

if/-02  

IM-03  

^536ea 

1M-C2    

IM-03  

■'6' 2-^5 

IM-02  

IM-03  

7632 ''2 

IM-02 

if/-03  

763662 

IM-02 

IM-03  

763758 

IM-02  , 

iM-03  

763^57 

IM-02 

IM-03  

764623 

lf^-02 

IM-03    

766460 

IM-02 

IM-03  

770904 

IM-02 

IM-C3  

768159 

IM-02 

i  1M-03 

769340 

Changes  In  T-e  EiDGAR  Ph/ se-In  List— Continued 


Name  o!  registrant 


Hutloo  E  P  ^ax  E.«enpt  7rjst  National  Senes  56 
Hutton  E  F  Tax  Exempt  Tojsl  NatKX-aJ  Series  57 
Hjtton  E  f  Tax  Exempt  Trust  Nattonai  Senes  7 
^iMor  F  F  Tax  Exempt  7n_,st  NationaJ  Senes  73 
button  E  P  Tax  Exempt  7 rust  NationaJ  Senes  79 
Huttor  E  F  Tax  Exempt  Tnjst  National  Senes  80 
Hultor  E  p  Tax  Exempt  Trust  Nationai  Senes  81 
Huttor  E  F  Tax  Exomp'  "^njst  NaDonaJ  Senes  82 
Mutton  E  F  Tax  Exempt  Trust  Nationai  Senes  83 


Huttor  E  F  Tax  Exempt 
Huttor  E  F  Tax  Exempt 
Huflor  E  f^  Tax  Exempt 
Huttor  E  F  Tax  Exempt 
Huttor  E  F  Tax  Exempt 
Huttor  E  F  Tax  Exempt 
Huttor  E  F  Tax  Exempt 


'rust  Nat)onai  Senes  84 
■pust  National  Senes  85 
>.jst  NatJona/  Senes  86 
■pjsl  Nationai  Senes  89 
'njst  Nationai  Senes  90 
"rjst  New  Vrxk  Senes  16. 
"rust  New  vork  Senes  17, 


Hotion  E  P  Tax  Exempt  Tnjst  New  York  Senes  18 


rust  New  Yory  Senes  20 

rjst  New  Yon^  Senes  2' 
Huttor  E  F  Tnost  For  G'jvem.rr-po!  G-j-^rant6e<J  SecL^tiss 
Hutton  Inve.stmern  ''^^st  Co''-',sr*jti>e  Urut  Trust  Se^es  '  i 
>js'  GNMA  Seres  83  ' 
>^st  GNMA  Se-es  8S-A 
Hutt'DT  investment  ^rjs!  GNMA  Se"8S  85-B 
Hutlor  investmen'  "-js*  GNMA  Senes  86-A. 
Hutt'or  investmen!  '"jst  GNMA  Senes  87-A 

''-us:  Hlg^l  Y.a«3  &  Zero  Couoon  '^rea  Ser  1. 
'"js'  -i.g'^  V  e^a  &  Zero  Coupon  "I'rea  Ser  IB 
'pust  S^'or  'P'  'BrrT'  US  TreasuP)^ Senes  4 
'pjst  Si">of1  Inter  Teppp  US  T'easuny  Ser  3 
'-JS*  Snort  Intermediate  T'srm  JS  Tre  Ss'  5 
'-usi  Snoalpter  Ter-^:  US  '''eas  Ser  2 
-us*  "^irst  ''ax  =^'Be  Excnanqe  Senes 


Hijtton  F  F  Tax  Exemp* 
Hutton  E  *•■  7ax  Exepppt 


Huttor  irr/estmen* 
Hutton  investmient 


Hutton  Investment 
Hutton  lovestnwnt 
Hutton  Investment 
HuttOO  lnvestn-*en! 
Huttor  tr^vestment 
Hutton  .r- vestment 
Hutton  T<».epnone 


"jst  Se<xn<j  "^ax  Free 


Hutton  ,  ewety-KD^^ 

Hutton  U-.i'i^v  "''^iS*  -■.■SI  ^-..jC'i'  .. 'liitv  Equ 

IDS  Nuve^p  !.n'.,o<"''>e  '".,s'  ^m"«s  * 

HalyFur-.    '^c 

Kaniper  ipvestws  Lite  insura.n<:a  'Co. 

Korea  Fund  Inc 

Latin  Ame^ca  Dollar  .r^cor'B  Fund  inc. 

Managed  Se>7to^  va^a^*e  Account 

Mann  Horace  3aia.p«;»c!  f^upxt  n.: 

Mann  Horace  Growr  pL,r<!  .oc 

Ma.p^  ^•to'ace  in,;or-,8  Fund  Inc. 

Ma^"  "^oface  Snon  'srm  Investnr^nt  f  ..rvj  r)c_ 

Massacnusetts  Ta,«  f 'e^-if  Money  Market  *=und 

MFS  instifjtr^-ai  Ti'ust. 

MFS  Seoa'ate  Account  Money  MarVet  Trust. 

M"S  S  ;•■■  ..  ta  >ene8  Trust. 

M^  S  .^'  'it'tjs  *■  ...nd. 

^''■S  V 'tracae  A,:(:oiur^' 

Mc^'a,  Marvet  Va'-.aD-e  ^cc 

Mui*;s',a"e  'a,«  c  namp'  iiit 

Mjir;sta'a  ''ax  Exemp»  ...jor; 

Muitistate  Tajt  Exemp-  jnit  Taist  Senes  3 

Multistate  Tax  Exempt  unit  Tnjst  Senes  4 

Multstate  Tax  E»empt  Unit  Trust  Se^as  5 

Mui^sta'e  Tax  Exer^pt  Unit  Trust  Senes  6 

Multistats  7ax  Exer'-pt  Unit  Trust  Senas  ' 

Mijtis'ate  Tax  Els'-c*  -,."t  Tnist  Seres  8 

Mjms'^te  T'"ust 

Multstate  Trust  Se^es  11. 

M'.-tistate  ■^njst  Senes  12. 

M  .  jstate  Tnjst  Series  13. 

MuiSstate  ^pjsf  Series  '4 

Mutt) state  T^iSt  Se^^es  'i: 

Multstate  Tp.iSt  Series  "'S 

Muitista'e  ^pjsi  Se^es  *  ' 

Muit3siate  ""pust  Senes  '  ^. 

Multi.state  Trust  .Se^es  '3    "9  ?C  &  21. 
I  Multistate  1  pu^t  Senes  '  5 
'  Multistate  Tpjst  Se-es  2'^ 


Exchange  Senes. 
V  Senes. 


::.r-t  'Ma/. 
"-.....St  'J-»^'es  1 
r'-ust  Senes  2 
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Changes  in  T--'^  EDGAFs  PhacE 


"inued 


From 


IM-02 
IM-02 
IK4-02 
IM-02 
IM-02 
iM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-G2 
IM-02 
IM-02 
IM-C2 
'M-02 

IM-02 
IM-03 

IM-03 
IM-03 
!M-03 
IM-03 
IM-03 

iM-03 

i^M)3 

iM-C3 
IM-03 

i'^--03 

IM.^53 

:'.i^3 

■M-^3 
iM-C^3 
l>^-03 
IM^3 
IM-03 
*.i-03 
iM-C3 
lf.t-03 
i^M33 
lW-03 
IM-03 
IU-03 

l?.1-0S 
IM-05 
IM-05 
IM-05 
IM-05 
IM-06 
IM-02 
IM-03 

I^M;2   , 

I^M32 
IM-02 
IM-C2 
IM-02  . 
IM-02 
IM-02  , 


To 


IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
IM-03 
lltM)6 
i^A-02 
'A-02 
'.^--02 
'v<-^2 

'.*-■<:  2 

■  ^A-TZ 

i^i-:2 
i^.v-r.2 

^'.^•C2 

.M-^-02 
lM-^2 
M-a32 
M-:2 

'A'"-.32 
:'vt^;2 

;'A-C2 
,fA.-02 

:M-02 

IM-02 
IM-02 
INM}2 
IM-02 
IM-02 
None. 
None. 
IM-03 
IM-03 
None 
None.   . 
IM-03  . 
IM-01  . 
IM-06  . 
^Jon6.  . 
IM-03. 
IM-04  . 
»uM)1  . 
IM-01  . 
IVM)1  . 
IM-01  . 
IM-01  . 


CIK 


Name  of  registrant 


773 


<^  23,  24  &  34. 
23. 


790161 
793555 
793571 
793672 
793573 
799263 
799255 
808002 
799265 
807960 
807992 
807^. 


»>  •„>:*-.  6    '  - 

^«  ■  ■,  ^  e    "  V  «     -' 

'  -^      -  •;•  >,  (.-,  28 

V  -,,;--..  -A- ts  30 

V  -i  .-  -  .,-  ^'i .,  31 
■'.■-  H,  •  .  -'.  32 
»^  -s     -  -  -          .33 

V  --L--"?  s-  .    .-'  35 

*'  ^  ->      '                  '  35,  36.  37  A  38. 


'.  '  1  M   •  '3teTrSe8,  9  4  1. 


i.  ~  c 
315171 
316881 
317615 

3186  ' 

3524  . 


718419 
719601 
278210 
310871 
3114  4 
3122&6 
31374: 
31412  5 
0733S' 
796307 
86JB549 
855886 
836219 
852025 
863328 
225749 
882071 
71 ipno 

7"- 
8..'  *• 

8-   - 

e'4- 

8'4  .- 
8--  :;- 


Ki-^ 


X  M jr i  la 

,  If  %<U*'f   u  5 

m  MijriC,r-« 
<(>  »s/^''n.  ..  n, 

'.■)w  v-,-v  Mjntopa 
NIC*  ^^ork  Muru  )D.ai 
New  Vrirk  Mur^iapa.  "^'usi  ^eres    -" 

•,«w  York  Mjnirt[,ai  ''..<;'  Se    p<; 

v-w  YyH  Mir     ipd  ^ -^s<   Sent!- 

N.HW  Vor»:  Muntc  pal  ^    jS*  -,*'''fs     i 

^^.w  "^O'-t  Mo  )  ita  ^    •r     enes  » 

-.fw  Y.,"-*,  M..'n(ai.a  '-i*;*  -»»  os  ,£f 

\6\^  V;>r>(.  Mu''(   ra.  -  St  T*jres  < 

New  Y:xx  ML.'-j>.i}.ai  '  ^s'  ^«-   c^  . 

New  Yof*  Men   ipai  '    s*  ,^  fis 

Nf*w  ^ :>;■*<  M  jT     ca'  '^jV  -.^r,j«.  * 
New  Y':.fv  Mjnn   jal       si  ^ 
Ne*'  ^'OCK  MiOirrai         ^      f       1  7 

\,r-v  'O'-*' Mu'-Rira  '     ••^t         8 

Nr*  Yor*  M    riK  cal  '<!*>.-     'V  9 


.'.t  &  Zero  Coupon  Fd  4th  S. 
H.'-t  *  Zero  Coupon  Furxj  2nd. 
/^    -'.  Zaro  Coup  FurxJ  3fd  Se. 


-<:*  ^fles  10. 

'   .s'  -e-es  11. 

"J*-     eres  12 

"'  «      -^eS  13. 

"     c    .  'fcs  14 

^'    ^ h     M«    15 

■^    *;'   /«'-es  16 


Patriot  G'CxjP  r  «^x 

Patriot  P'STii J' 

Patrtot  P'e-'^ijf' 

Patri<;'t  ?'e.^-uLr 

Patriot  Pr,8  e        5»>r 

Patriot  S6I6K*     .  > 

Pwv\  State  "a..  "^  xf 

p'(-'-j"e<?  irsaxT*  C-,,' 

-    .■.*:  '.i-fs  Sene.s  F^n.,-^ 

s^  •  jr-^tiai  Se-s,-;  F  J'-,: 

■■  .r..r--  Caprta:  Ma.-a^ei  '  ,sXf^MI. 

-'■■ea'sor.  leriman  Bro  L,''","i  ^r  Ur>comr« 
"tia'soii  Lenrruan  Bfo  una  '"'  F,.t  va;  ''■ 
'«<i'b:>n  Lehman  Bros  u^i!  *'  ..'cor"  -. 

.*eafson  Lehman  &-c«  urm  ''>-,'.s  Hig^' 
'  ta-son  Leh'-nan  Bras  L'^Mt  '-i,s;s  '*<q'- 


1    --jst 
">  Tojst 


'  ^»t^str.to''t  'rust  Series  1. 
r.  />  Fund  Inc. 

'nc 


'   '-J  nttTr  1992  Ser. 

-A$  ;-f   ■.."    ^^--,r-v:  .  000. 
Ah..:*  V,'"'.''    '  ■■   ■'  '*'-■    ^crt. 

'"-eiC  "'  ctapie  '^er  1. 
Y-ti  c  ";-ta{>c  '■•sr  11. 
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Changes  In  The  EDGAR  Phase-In  List— Continued 


From 


UMI 


IM-02 
IM-02 
IK4-02 
IM-02 
l*/-C2 
i^M32 
IM-C2 
IVM)2 
IM-02 
IM-Q2 
IM-C!2 

if.M;2 
l^^-02 

|^^-02 

IM-C2 
IM-C'2 
IM-C2 
i^^M)2 
IM-02 
KMD2 
lM-^2 
M-^2 
irv<-02 
i'A^D2 
IM-«2 
IM-C2 
l*.*-C2 
I.M-^J2 
IM^2 
l'-V-02 

^*-^:2 
^4-02 

|^t^32 

ifA-02 

lM-^'2 
l^MD2 

If/-:  2 

If/-^2 
lM-^2 
iM-^32 

!M-:2 

IM-^2 

lf.^-^2 

IM-02 

u.v-:2 

i^vV02 
i'.'m:2 

l»A-02 
I*/-02 

.'v4-:2 

iM-02 
iM-^2 
r^~Q2 
i>.<~C2 
i'/-<;2 
i'A-:2 
!f,M32 
if/-C2 
IM-02 
l'/-C2 
i»/-C2 

►v«-:2 

!M-C2 

iM-:2 

'/-G2 
';/-^>2 
.'vM32 
lfw<-C2 
IM-02 
IM-02 
I^M32 


To 


ClK 


Nam«  of  registrant 


IM-01 
IM-01 
IM-01 
lM-01   . 
iM-C1 
IM-C1 
'M-01 
IM-0' 
i  iM-01 
i  iM-01 
j  lM-01  . 
I  iM-01 
\  iM-01 
i  IM-01  . 
I  lM-01  . 
'M-01   . 
M-01  , 
I  iM-01   . 
\  iM-^1   . 

:    'M-01     . 

!M-j:i  . 

j  lM-01 
M-01 
IM-C1  . 
!M-01  . 
M-01  . 
:M-01 
IM-C1 
iM-01 
tM-01 
iM-01 
M-01 
iM-01 
M-01 
IM-01 
IM-01 
IM-01 
IM-01 
IM-01 
iM-01 
IM-01 
IM-01 

I  IM-01 

iM-01 
IM-01 
IM-01 
IM-01 
IM-01 
IM-01 
IM-01 
IM-01 
IM-01 

!f/-01 

lM-01 
IM-01 
IM-01 
11^-01 
llkM)1 
IM-01 
IM-01 
IM-01 
IM-01 
IM-01 
IM-01 
iM-01 
IM-01 

;m-^i 

1^.4-01 
IM-01 
IM-C1 


809755 
820532 
820542 
831952 
8364'9 
870907 
883173 
3€5982 
889422 
892794 
895825 
887245 
829687 
832498 
832 6C 7  I 
338238  '■ 
841689  < 
&47427  j 
818267  I 
869669  I 
872429 
878034 
816772 
33642C  i 
815336 
874291   I 
867938 
867686 
361066 
86779C 
346389  I 
8484 '6  : 
850C60  ' 
82968  . 
832499  ' 
8328:6 
841  "^6 
8"9C'74 
8"  5:^:1 
840546  , 
874:J4  ' 
895?  ".8  ' 
84-  3^6 
869167  i 
863246 
862130 
659453 
842165 
875197 
893231 
S42959 
864  765 
850919 
830306 
703546 
861279 
843439 
856301 
857305 
858103 
359010 
3604 "  6 
363247 
865576 
860256 
819090 
34622C 

343441 

8":94^ 

326  "'26 

8C56a3 


Sh«ars<xi  L»hmar  Bros  Unit  Trjsts  High  Yield  TaxaWe  Ser  4. 
Sh»arsor,  Lahmai^  Bros  Unit  Trusts  Higfi  Yletd  Taxable  Ser  8. 
Snearso^  Lehmar  Bros  Unit  Toists  Higfi  Yield  Taxable  Ser  9. 
Snearson  LeiTmap  Bros  Unit  Trusts  Tax  Exempt  State  Series  1. 
Sr^earsor  Lehman  Brotners  Ut  Tr  UD  Value  Tr  II  High  Yield  Eq. 
Snearson  Lehman  Eifothers  Unit  Tr  Oir  Uit  Series  90. 
Shearson  Lehman  Brot^6'•s  Ur  it  Tr  Directions  U  I  T  Ser  95 
Shearsoo  Lehman  Brothers  Unti  Tr  Directoos  U  I  T  Ser  96 
Shearsor  Lehman  Brothers  Unit  Tr  Directions  U  I  T  Ser  97 
Snearson  Lehman  Beothers  Unit  Tr  Dtrections  U  I  T  Ser  98. 
Shearson  Lehman  Brothers  Unit  Tr  Directions  U  t  T  Ser  99 
Shearson  Lehman  Ei-'olhers  Unit  Tr  Equ  Val  Tr  Core  Equ  Se-^ies. 
Shearson  Lehman  Brothers  Unit  Tr  mgh  Yield  Taxable  Ser  12, 
Snearson  Lenmar  Brothers  Unit  Tr  High  Yield  Taxable  Ser  1 3, 
Sn.ea'son  Lehmar.  Brothers  Unit  Tr  High  Yield  TaxabJe  Ser  14 
Snea'son  Lehman  Brothers  UfMt  Tr  High  Yield  Taxable  Ser  16 
.Shearson  Lehman  Brothers  Unit  Tr  High  Yield  Taxable  Ser  1 8 
Shearson  Lehman  Brothers  Unit  Tr  Prvicipal  Return  Trust  1 
Sr>ea.rson  Lenman  Brothers  Unit  Tru  High  Yield  Taxable  Sers  7 
Snearson  Lehmiar  Brothers  Unrt  Trust  Directions  Uit  Ser  89. 
Shearson  Lehman  Bromers  Unrt  Trust  Directions  Urt  Ser  91. 
Shearson  Lehmar  Brothers  Unit  Trust  DirectKms  Urt  Ser  94, 
Snearsxi  Lehman  Brothers  Unit  Trust  High  Yield  Mun  Senes  1 
Snearson  Lehman  Broth.ers  Unit  T.-ust  High  Yield  Taxable  S£  15. 
Snearson  Lehman  Brot*iers  Unit  Trust  High  Yield  Taxable  Ser  6. 
Snearson  Lehmar  Brothers  Unit  Trusts  Dir  Uit  Ser  92. 
Shearson  Lehman  Brothers  Unit  Trusts  Directions  Uit  Ser  88. 
Shearson  Lehman  Bfothers  Unit  Trusts  Eighth  CMO  Trust. 
Shearson  Lehman  Brothers  Unit  Tnjsts  Fifth  CMO  Trust. 
Snears-on  Lehman  Brothers  Umt  Trusts  First  CMO  Trust 
Shearsor  Lehman  Brott^ers  Unit  Tnjsts  High  Yield  Mun  Ser  1 1 
Shearson  Lehman  Brothers  Unit  Trusts  High  Yield  Mun  Ser  12 
Snearson  Lehman  Brotfiers  Umt  trusts  High  YieW  Mun  Ser  13. 
Snearson  Lehman  Brothters  Unit  Tnjsts  High  Yield  Mun  Ser  5. 
Sneafson  Lehman  Brothers  Unit  Trusts  High  Yield  Mun  Ser  6 
Sriearson  Lehman  Brothers  Untt  Trusts  High  Yield  Mun  Ser  7 
Sr^earson  Lehman  BrDthers  Unit  Trusts  High  Y'leld  Mun  Ser  8 
snearson.  Lehman  Brothers  Unit  Trusts  High  Yield  Mun  Sers  2 
S-earson  Lehman  Brothers  Umt  Tnjsts  High  YleW  Mun  Sers  3 
Snea-son  Lehman  Brothers  Umt  Toists  High  Y'leld  Tax  Ser  17, 
S^ea'son  Lehman  Brothers  Umt  Trusts  Ninth  CMO  Trust, 
S-earson  Lenmar  B-'orhers  umt  Trusts  Real  Estate  Value  Tr  2 
Snaa'Sfx  Lenr-an  B-'orers  i-nit  Tnjsts  Beai  Estate  Value  Tr  l 
Snearson  Lehman  B'othie'S  Unit  "I'^^sts  Second  CMO  Trust. 
Snearson  Le.hman  Brothers  unit  '^n^sts  Seventh  CMO  Toist. 
Shearson  Lehman  B'cthers  Unit  Tnjsts  Sixth  CMO  Tnjst. 
Shea-son  Lehman  Brothers  Unit  Tnjsts  Third  CMO  Trust. 
Shea-son  Lehman  Brothers  unit  Trusts  Utilrty  Value  Toist  iV. 
Shaa.-son  Lehman  Brothers  ur^rt  Tnjsts  Utility  Value  Trust  V. 
Snearson  Lehr-ia.n  Brothers  Unit  Trusts  Utilrty  Value  Trust  VI. 
Snearson  Lehm.an  HL,tton  umt  Tr  High  Yield  Taxable  Ser  19 
Snearson  Lehman  Mutton  Unit  tr  uncommon  VaJ  Unit  Tr  1990  Ser, 
Snearson  Lehn\an  -ij-non.  Unit  TR  uncomnx)n  Values  Un  Tr  1989  SE. 
Shearson  Lehman  Mutton  Umt  TR  utility  Value  Tr  HI  Merger  4. 
Shearson  Lehman  Hutton  Umt  Trust  Direction  Urt  Series. 
Shearson  Lehrrian  Hutton  Unit  Trust  Directions  Uit  Ser  85 
Shearson  Lehman  Hjtton  Umt  Tnjsts  Directions  Uit  Series  70 
Shearson  LehT^an  Hutton  Unit  Trusts  Directions  Urt  Series  80 
Shearson  Lanman  Hutton  Unit  Trusts  Directions  Urt  Series  81 
Shea'son  Lenman  Mutton  Unit  Trusts  Directions  Uit  Series  82 
Shearson  Lehman  Hjtton  Unit  Trusts  Directions  Uit  Series  83. 
Snearson  Lenma-  Mutton  umt  Trusts  Directions  Urt  Senes  64, 
Snearson  Lenma."'  Mution  'jmt  T'^jsts  Directions  Urt  Series  86 
Shea'scin  Lehmian  Mutton  Unit  "^".ists  Directiorw  Urt  Senes  87 
Snea's.>~  Lenman  Hutton  Untt  Trusts  Fourth.  CMO  Trust. 
Snearson  Lehman  Hutton  Untt  Trusts  High  Yield  Mun  Ser  4 
Snearson  Lehman  Muncn  Ur-^it  Tnjsts  High  YieW  Mun  Senes  10. 
Snearson  Lehma^  -tutt&n  umt  Tnjsts  High  Yield  Mun  Senes  9 
S'"-ears'X'  Lehman  Mutton  Uni'  ^r^jsts  High  Yield  TAX  Senes  5. 
Snearson  Lehman  Matti^n  Ur^it  Tnjsts  High  Y'leld  Taxable  Ser  10. 
S'sarson  Lenman  Mutton  unit  Trusts  High  Yield  Taxable  Ser  2. 
S'earso^  Lenm.an  M.jtton  umt  Tijsts  High  Yield  Taxable  Sers  3. 
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From 


IM-02 
I^M)6 

IM-02 
l^4-02 
IM-06 
l^M)€ 
I^M32 
IM-02 
IM-02 
iM-02 
IM-02 
l^4-C2 
!M-02 
iM-G4 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
IM-02 
lf.A-02 
iM-02 
IM-C2 
IM-02 
SM-02 
lfA^2 
IM-aj2 
IM-02 
tM-02 
IM-02 
IM-02 
IM-02 
IM-06 
IM-06 
IM-06 
IM-06 
IM-02 
IM-02 
IM-02 
IM-06 
IM-06 


To 


M-^jI 
M-03 
M-03 
M-03 

M-01 

M-^4 
M-04 
M-04 
M-04 
M-G4 
M-04 
M-04 
M-04 
M-04 
M-04 
M-04 
M-04 
M-04 
M-04 
M-04 
M~04 
M-04 
M-04 
M-04 
M-04 
^^-0A 
M~04 
M-04 
M-D4 
M-04 
M-04 
M-01 
M-01 
M-0^ 
N*-01 
M-04 
M-04 
M-04 
M-03 
M-02 


Changes  1n  The  EDGAR  Phase-In  L;S'— Co 


CiK 


Na"-.6  c<  '63'S*'a'':t 


821120 
852954 
095324 
827  V  9 
766^93 
832945 
889526 
8895 '8 
877461 
895531 
877701 
752203 
877650 
818305 
884152 
877463 
877467 
89553C 
877649 
889527 
877703 
8^5526 
765821 
880893 
8696C7 
683266 
883268 
880892 
883269 
883265 
883267 
895629 
794105 
783401 
069559 
313850 
818483 
818306 
820238 
827118 
830142 


.'ai_e  '"'--St  I. 


'jSBfi   % 


ir'ie 

"'..S' 

M,.jr,, 

c^a  IncTrvis. 

a\  "' 

„,S! 

•  ■'¥:• 

■-."«  Trust 

■iPa;   «:orne  Trust 

'1.  om«  Trust. 


Shearsor  Lehman  Hutlon  Unit  Trusts  Jtl^r 

Southeastern  Thntt  &  BanK  Fund  inc. 

Sun  Growth  Vanable  Annuity  Fund  inc. 

7ota!  Return  Vanab'e  Account, 

Uncommon  Values  Unrt  Trust  1965  Ser  & 

UncomrT>on  Values  Unrt  Tnjst  '988  Senes 

Van  Kampen  Memtt  Actvantage  Muncipai  "vxi 

van  Kampen  Merritt  Advantage  Penns>tv'a";a 

Van  Kampen  Memtt  Calitomia  Ouai'ty-  Mo--!!':  :■, 

Van  Kampen  Memtt  CaJifomia  Vaiue  Mumcipa 

Van  Kampen  Merntt  Ron<Ja  Ouali*-y  Murscpai  ^rust. 

Van  Kampen  Merrtt  Insured  Tax  F'ee  ir^: o^r^'s  '  .jixj  Inc. 

Van  Ka.mpen  Merrrti  Michigan  Quaiir>'  Mumcits  ''-..st 

Van  Kampen  Merntt  Municipa;  irjcor^e  '--..st 

Van  Kampen  Memtl  Mumcipai  Opporirnr,  '',.s; 

Van  Kampen  Memtt  Municipal  7>.jst 

Van  Kampen  Merrrtt  New  YorV  Ouaiity  Mj'- 

Van  Kampen  Merntt  New  Yorx  Value  M'^-'w 

Van  Kampen  Memtt  Ohio  OuaJrty  Muntopa 

Van  Kampen  Memtt  Ohio  Value  Mjoicipa 

Van  Kampen  Memtt  Pennsylvania  O'^it,'  Mjnicipal  Trust 

Van  Kampen  Memtt  Pennsylvania  Value  M^^icipai  Income  Trust, 

Van  Kampen  Memtt  Tax  Pre*  High  income  f  ,jn<j  inc. 

Van  Kampen  Memtt  Toisf  For  insur».1  Mt,nic;pais 

Van  Ka,mpen  Memtt  Trust  Fof  insured  Municpa  s  : 

Van  Kampen  Mer^  Trust  ♦or  invesfmem  G-aoe  C 

Van  Kampen  Memtt  ''rust  *Of  investment 

Van  Kampen  Merntt  Trust  for  Investment 

Van  Kampen  Memtt  Tnjst  tor  investment 

Van  Kampen  Memtt  Tn^st  io(  investr^«'M 

Van  Kampen  Merntt  Trust  tor  investment  G-'aae  Pennsyvama  M 

Van  Kampen  Merntt  Value  Municipal  incor^'6  ''ijSt. 

Vanguanj  Bond  Marvel  Furxj  inc 

Vanguard  Calrtomia  Tax  Free  Fjnd 

Vanguard  Small  Capital izatton  Stock  f  u.nd  Inc. 

Vanguard  Tnjstees  Equity  Fund. 

VKM  Current  Ir^come  Toist 

VKM  Municipal  High  Yieid  TrjsL 

VKM  New  yof1(  Municipal  Tnjst, 

World  Governments  VanaWe  Acco>,j'-i 

2ENIX  Income  Fund  Inc 


j'aoe  '  •c''iia  M,..,-  id. 
vaoe  M,-'-'C::::i,a,s 
>aae  Ne*  ...'©'SPv  Mun. 
j'ade  New  ''icy  Wunic. 


Total  number  of  rpgLstrarits   320. 

Dated  July  1,  1993 
Margaret  H.  McFarland, 
Depufy  Spcnefury 
[PR  Doc.  93-16209  Filed  7-8-93,  8  45  an; 
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[Release  No.  34-32572;  File  No.  SR-Amex- 
92-10] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stock  Exchange  Relating  to  Various 
Rule  Revisions 

luly  1.  1993 

Pursuant  to  section  IQfbJfl)  of  the 
Securities  Exchange  Act  of  1934 
(•■Act").  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  Febi^iary  28,  1992. 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nile 


in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 

organization  On  May  4,  1992,  the  Amex 
Submitted  to  the  C-om,miss!on 
Amendment  No.  1  to  the  proposal.'  On 
lune  2,  1992,  the  Amex  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposal'  On  June  25,  1993,  the  .^mex 


change  as  described  in  Items  I.  0, 


aril,' 


'  The  ,\mex  »i;b;iii;!ed  «  lev.m  to  :he  Commission 
tailing  proposed  Commentary  0,1  c.   to  R.,>  "; :  l 
RBstriclions  on  Registsred  Trsdfirj  ic  fji'e  :r,Bi 
member!  who  «r»  no!  r<)^;ulai  memb«ri  [as  apfjnf'i 
in  .*irtici«  rv  o(  lh«  Amnx  C/Dnstitution'  m&\  eT,'i>r 
orderj  in  «ccordance  with  ComiTientarv  0,5,  m 
described  below,  only  in  tecunum  wh.ch  memi.n<T^ 
of  their  clas*  »re  otharwiM  entitled  to  trade  *h:'.o 
on  the  Floor  of  ihe  Exchange  .A.mendiTi«»r,i  No   1 
8JS0  would  amend  Rule  950,' c,  J  F-iCKjr  R  .;«« 
,*. pplicable  to  Options,  to  prtivide  ttiiii  R;.,ie  ; ; ;  «,;id 
certain  of  its  commantar.ea  thail  spp,iv  to  option* 
iTansactions,  See  letter  from  Creraiairie  Brindisi, 
(xirpiorale  Secretary.  Amai,  to  Mar\  Revell.  Branch 
(iiief.  Exchange  Branch.  Di\-.!ion  of  Market 
Rp(!>'l«t""'.  Cotnmssion.  dat«>d  Mav  1    :'^°Z 

'The  ,*Lm(M  submitted  to  s  ietiw  ic  u-.f 
fimmission  requesting  that  I's  prc^fM-sf-'i 
aniendmenl  to  Rule  1"0,  C<:-inimentar).02.  v«ii.Ji 
would  permit  speciaiists  to  liquidate  position*  In 


submitted  to  the  Commission 
Amendment  No.  3  to  the  proposal.*  The 
Commission  is  publishing  this  notice  to 


specialty  stocks  on  zero  destabilizing  ticks  tvitbout 
Floor  Official  approval,  be  v,    :    -  e  «t.  from  the 
instant  proposed  rule  cbangn     >*  »  er  from 
Claudia  Crowley,  Spedal  Cc .  i  ^'^      i>gal  and 
Regulatory  Policy  Division.  Ajnex,  lo  Mary  Revell, 
Branch  Chief,  Exchange  Regulation,  Division  of 
Market  Regulation,  Commission,  dated  May  29, 
19fl2.  Proposed  Rule  170  was  refiled  In  Amex  filing 
*msx  92-26. 

'  Amendment  No.  3  propose*  additional  changes 
to  the  Rule*  7, 108(c).  US  and  131(h).  The  proposed 
change*  include:  Minor  revision*  to  Rule  7. 
Commentary  .01,  in  order  to  conform  the  reprint  of 
Exchange  Act  Rule  10*-1  contained  in  the  rule  to 
it*  actual  text;  change*  to  Amex  Rule  108(c),  to 
include  a  citation  to  Section  1 1(a)  of  the  Exchange 
Act;  minor  revisions  to  Rule  115,  Commentary  .02, 
to  conform  the  reprint  of  Exchange  Act  rule  1 1  Acl- 
1  to  its  actual  text;  minor  clarifying  language 
changes  to  Amex  Rule  131(h).  See  letter  from 
G«raldine  Brindisi.  Corporate  Secretary.  Amex  to 
Diana  Luka-Hopson,  Branch  Chief.  Exchange 
Branch,  Division  of  Market  Regulation, 
Commission,  dated  June  24,  1993. 
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S'llicU  comnients  on  the  proposed  rule 
change  from  interested  persons. 

I.  S«lf-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substtinc  p  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  various 
revisions  to  Rules  2,  6.  7.  22. 103. 108. 
110, 111. 115. 124. 126. 131.  134.  135, 
154, 155. 156. 178. 179. 419.  420.  550, 
560,  950  and  959  to  either  update  them 
or  conform  them  to  compa'-able  rules  of 
the  New  York  Stock  Exchange 
("NYSE"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  flt  the  Commission. 

II.  Self-Regulatory  Organization's 
Staiement  of  the  Puqobe  of,  ard 
S'dtutun'  Ba-,is  fur,  thf  Propov.vi  Kul.- 
Chc.nj;er 

In  its  filing  with  the  Commission,  the 
seIf-regulator>'  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prepares  summaries,  set  forth  in 
Sw.tions  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  recently  conducted  a 
review  of  its  rules  and  determined  that 
certain  revisions  were  necessary  to  (1) 
conform  to  recent  changes  to 
comparable  NTSE  rules  or  (2)  update 
certain  rules  which  contain  provisions 
wh'ch  are  no  longer  applicable  or  fail  to 
address  current  concerns.  Each  rule 
ch.3nge  is  described  below,  including  an 
explanation  as  to  why  the  changes  were 
required. 

Rule  2.  Visitors.  Currently,  this  rule 
refers  to  the  admission  of  visitors  to  the 
"Gallery"  and  the  "Trading  Floor." 
However,  since  the  "Gallery"  has  been 
non-existent  for  many  years,  reference 
to  It  should  be  deleted. 

Bl.Ips  6  and  550.  Execution  of  Bonds 
on  Exchange  and  Secondary 
Distributions.  Currently,  these  rules 
refer  to  the  "Rulings  and  Inquiries 
D«pfl;-tnrie!it  '  as  the  department  at  the 
Amtx  to  be  contacted  relative  to  those 
rules.  However,  such  department  no 
lor.v-:':  ox^ils  ("Rulings"  and  "Inquiries" 
are  separate  depart.nnents).  and  the 
reference  should  thus  be  changed  to  the 
"R  j':r,;;s  Department." 


Rule  7.  Short  Sales.  Commentary'  .01 
is  a  reprint  of  Exchange  Act  Rule  10a- 
1.  However,  the  reprint  is  an  outdated 
version  of  the  Commission  rule  and 
should  be  revised.* 

Rule  22.  Authority  of  Floor  Offinals. 
Rule  22  contains  a  cross  reference 
which  lists  seventeen  rules  upon  which 
Floor  Officials  may  rule.  However 
currently  there  are  at  least  twerity 
additional  such  rules  which  are  not 
included  in  the  list,  and  with  future  rule 
revisions,  additional  rules  will  provide 
for  Floor  Official  involvement.  Rather 
than  attempt  to  provide  an  all-inclusive 
list,  it  is  proposed  that  the  cross 
reference  in  rule  22  be  deleted. 

Rule  103(a).  Dealings  When  Option 
Granted  or  Held.  Rule  103(a)  prcbibit? 
a  member,  while  on  the  Floor,  from 
buying  or  selling  any  stock  if  the 
member  or  his  firm  holds  or  has  granted 
an  option  to  buy  or  sell  the  stock.  This 
rule  was  adopted  prior  to  1961.  In 
December  1985.  Rule  175  was  revised  to 
permit  a  stock  specialist  to  hedge  his 
stock  position  with  options.'  Rule 
103(a)  should  therefore  be  similarly 
revised  to  permit  a  stock  specialist  to 
engage  in  listed  option  transactions  to 
hedge  his  stock  position. 

Rule  103(c).  Discretionary  . 
Transactions.  This  rule,  with  certain 
exceptions,  prohibits  members  from 
exercising  discretion  as  to  the  choice  of 
stock  to  be  bought  or  sold,  the  price  of 
such  stock,  the  amoimt  of  stock  to  be 
bought  and  whether  the  transaction 
shall  be  one  of  purchase  or  sale.  The 
prohibition  applies  except  when  the 
member  is  executing  a  transaction  for  a 
t»ona  fide  cash  investment  account  or  for 
the  account  of  a  person  who  due  to 
illness,  absence,  etc..  is  unable  to  effect 
transactions  for  his  own  account.  It  is 
proposed  that  these  exceptions  be 
deleted  since  they  are  not  appropriate  in 
today's  market.  The  NYSE  has  adopted 
a  similar  revision  to  a  comparable  njje  * 

Rule  108.  Priority  and  Parity  at 
Openings.  Paragraph  (c)  disrusses  parity 
at  openings  of  limit  orders  m  the  crowd 
with  orders  on  the  specialist's  book. 
Because  Exchange  Act  Rule  1  lal-1 
impacts  on  the  types  of  orders  which 
may  be  on  parity.  Rule  108(c)  should 
include  a  reference  to  it.' 


*  Amcndmant  No.  3  proposes  minor  krvviag'* 
changM  to  coofonn  th«  raprint  of  £xch«n8«  Act 
Rule  lOa-l  which  iscontain*d  m  Comcnentarv  01 
of  tfa«  rule  to  its  official  fbnuat 

*  Sm  S«curitias  Exchange  Act  ReioaM  .s>c  22670 
(November  27,  1965),  50  FR  49eoe  (Dec9mb«T  4. 
1985)  (Rle  (^(o  SR-Amex-85-18). 

•The  Amn  states  that  the  proposed  amendment 
is  based  on  I^SE  Rule  95. 

'  Amendment  No.  3  farther  amends  Rule  108(c) 
to  include  a  dtatioo  to  Section  1  la  of  the  Exchange 
Act 


Rules  110  and  JI  I,  Commentary  .03. 
Registered  Traders  and  Restrictions  on 
Registered  Traders.  These  rul*:'S,  which 
require  that  only  members  registered  as 
traders  may  trade  for  their  own  accounts 
while  on  the  T.-nding  Fioc-,  were 
adopted  in  1964  to  re':,tnt1  on-Fioor 
transactions  of  Floor  members,  who.  it 
was  believed,  had  tradirg  advantages 
due  to  their  presence  on  the  Trading 
Floor  when  market  ne'^^'s  unfolded  and 
their  ability  to  quickly  react  to  such 
information. 

Since  currant  communications 
technology  riakss  information  readily 
available  to  cff-Floor  market 
participants,  triere  appears  to  be  no 
reason  to  continue  to  so  restrict 
rnerr.bers"  on-FIotjr  ord;>rs.  It  is, 
therefore,  proposed  tiiat  the  current 
Commentary-  03  to  Rule  111  be 
rescinded  and  new  Commentary  .03  be 
adopted.  Such  commentary  will  permit 
members,  while  on  the  Trading  Floor,  to 
enter  orders  for  tlieir  own  accounts 
provided  such  orders  a.'e  entered 
through  an  onFioor  communication 
facility  to  an  off-Floor  clearing  firm's 
order  room  where  a  time-stamped 
record  of  the  order  is  maintained  before 
the  order  is  re-transmitted  to  the 
Trad:.'".g  Floor 

It  also  is  picposdd  u.-it  a  new 
paragraph  (d)  to  proposed  Commentary 
.03  be  adopted  to  clarify'  that  members 
who  are  not  regular  me:nb«rs  of  the 
Exchange  (i.e.,  options  principal 
members  and  limited  trading  permit 
holders)  may  only  enter  orders  pursuant 
to  proposed  C.^rnmentary  ,03  in 
securities  in  which  members  of  their 
class  are  otherwise  entitled  to  trade 
while  on  the  Floor  of  the  E.xchange. 

In  addition.  Rule  110  should  be 
revised  to  permit  members  other  than 
Registered  Traders  to  enter  orders  for 
their  accounts  while  on  the  Trading 
Floor  if  such  orders  are  entered  in 
accordance  with  new  Comment?..-}-  .03 
to  Rule  111.  This  revision  permits  Rule 
110  to  maintain  its  proper  relationship 
wTth  Rule  111  as  revised.  The  NYSE  has 
adopted  similar  revisions  to  its 
comparable  rules,' 

Rule  115.  Exchange  Procedures  for 
Use  of  Unusual  Market  Exception.  This 
rule  contains  exceptions  to  Exchange 
Act  Rule  11  Ac  1-1.  However,  there  is  no 
indication  in  Rule  11!  as  to  the 
requirements  of  Rule  ll.^cl-l, 
Commentary  should  therefore  he  added 
to  Rule  115  to  incorporat.^  the  text  of 
Rule  ll.^cl-l,  as  has  bean  done  by  the 
NYSE  in  its  Rule  60. » 


"The  Amex  slates  tliat  the  prc]iose<i  amendment! 
are  based  on  t^TYSE  Rules  "11  and  112. 
".VTiendment  No  3  proposes  minor  ro\'moDS  m 

order  to  c,onfon3  '.he  repnni  of  Exchange  .^ct  Rule 
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Rule  124.  Types  of  Bids  and  Offers.  In 
discussing  "next  day"  delivery  of  rights 
and  warrants,  the  rule  indicates  that 
"bids  and  offers  in  rights  and  warrants 
shall  specify  'next  day'  in  accordance 
with  Rule  17  "  Rule  124  should  be 
revised  to  clarify  that  the  reference  in 
Rule  17  relates  only  to  expiring  rights 
and  warrants. 

Rule  126(e).  Precedence  of  Bids  and 
Offers — Sale  Removes  All  Bids. 
Paragraph  {e)3  states  that  a  sale  removes 
all  bids.  However,  this  applies  only 
when  not  in  contravention  of  Exchange 
Act  Rule  llAcl-1.  Such  a  stipulation 
should  be  included  in  Rule  126(e)3. 

Rule  126(h).  Precedence  of  Bids  and 
Offers — Disputes.  This  rule  provides 
that,  unless  resolved  by  the  members 
involved,  disputes  shall  be  settled,  if 
practicable,  by  a  vote  of  witnesses  to  a 
trade,  and  if  not  so  settled  shall  be 
settled  by  a  Floor  Official.  It  is  proposed 
that  the  rule  be  revised  (and 
redesignated  126(i]  due  to  a  change  in 
another  rule  filing)  to  provide  that 
disputes  will  be  settled  by  a  Floor 
Official  who  may,  in  his  deliberations, 
consider  the  comments  of  witnesses, 
and  where  only  the  amount  traded  was 
in  dispute,  the  size  of  the  order.  The 
NYSE  has  adopted  a  similar  revision  to 
its  comparable  rule.*" 

Rule  131  (a).  Types  of  Orders — Market 
Order.  Rule  131(a)  states  that  the 
responsibilities  of  brokers  handling 
certain  orders  are  set  forth  in  Rule  156. 
It  is  proposed  that  "switch"  orders  be 
included  in  the  reference  to  the  orders 
brokers  handle.  This  revision  follows 
the  inclusion  of  such  orders  in  Rule  156. 

Rule  131(f).  Types  of  Orders— At  the 
Opening  Order.  It  is  proposed  that  the 
phrase  "at  the  opening  of  the  stock"  be 
revised  to  clarify  that  an  "at  the  opening 
order"  is  to  be  executed  "on  the  opening 
trade  in  the  stock."  This  revision 
incorporates  into  the  rule  a  policy  that 
is  currently  in  effect  on  the  Exchange. 
The  NYSE  has  revised  its  comparable 
rule  in  the  same  manner.'' 

Rule  131(h).  Types  of  Orders— Do  Not 
Reduce.  This  paragraph  relates  to  do  not 
reduce  orders  ("DNR"),  which  are  not 
reduced  to  reflect  ordinary  cash 
dividends  but  are  reduced  for  other 
distributions  such  as  when  a  stock  goes 
"ex"  a  stock  dividend  or  ex  rights.  To 
be  more  specific,  the  rule  should 
indicate  that  DNR  order  will  be  reduced 
for  "special  cash"  dividends. 

The  rule  defines  DNR  orders  to 
include,  among  other  things,  certain 


stop  orders  to  sell  odd-lots.  It  does  not 
include  stop  order  to  sell  round-lots, 
since  specialists  were  not  permitted  to 
accept  them  when  Rule  131(h)  was 
adopted.  In  1987,  the  Exchange  changed 
Rule  154  to  permit  specialists  to  accept 
stop  orders  on  rouna  lots.'*  Therefore, 
it  is  proposed  to  modify  Rule  131(h)  to 
include  stop  orders  to  sell  round-lots.'^ 

Rule  131(i).  Types  of  Orders— Fill  or 
Kill.  The  definition  of  a  "fill  or  kill" 
order  in  this  paragraph  includes  a 
reference  to  two  other  types  of  orders, 
"immediate  or  cancel"  and  "all  or 
none."  which  suggests  that  such  orders 
are  comparable  in  nature.  This  is  not  the 
case,  because  these  types  of  orders  have 
unique  characteristics.  For  instance,  a 
"fill  or  kill"  order  is  to  be  executed  in 
its  entirety  on  presentation  in  the  crowd 
or  immediately  cancelled.  "Immediate 
or  cancel"  orders  require  an  immediate 
execution  of  all  or  part  of  the  order  with 
the  balance  cancelled.  The  "all  or  none" 
order  is  to  be  executed  in  its  entirety  in 
one  transaction  but  is  not  cancelled  if 
not  executed  immediately  on 
presentation  in  the  crowd.  It  is  therefor© 
proposed  that  the  reference  to 
"immediate  or  cancel"  and  "all  or 
none"  orders  be  deleted,  because  this 
paragraph  of  the  rule  is  not  applicable 
to  those  types  of  orders. 

Rule  131(1).  Types  of  Orders— Not 
Held  Order.  It  is  proposed  that  orders 
marked  "buy  on  the  print"  or  "sell  on 
the  print"  be  included  in  the  types  of 
orders  deemed  to  be  "not  held  orders" 
because  by  their  terms,  these  orders  can 
only  be  executed  if  a  print  takes  place 
at  its  limit.  Additionally,  as  with  other 
"not  held"  orders,  there  are  no 
assurances  that  the  broker  handling  the 
order  will  be  able  to  execute  the  order 
at  that  same  price.  The  NYSE  has 
adopted  a  similar  revision  to  its 
comparable  rule.'* 

Rule  134.  Cash  and  Seller's  Option 
Transactions.  Rule  134  requires  Floor 
Official  oversight  for  "cash"  and  seller's 
option  transactions,  two  transactions 
that  are  not  "regular  way."  However, 
although  "next  day"  transactions  are 
also  not  "regular  way"  transactions, 
they  are  not  included  in  the  rule.  This 
appears  to  have  been  an  oversight  at  the 
time  Rule  124  was  revised  to  permit 
"any  additional  settlement  periods  as 
the  Exchange  may  from  time  to  time 
determine."  It  is  therefore  proposed  that 
"next  day"  transactions  be  referred  to  in 
the  rule. 


n Acl-l  which  is  contained  in  Commentary  .02  to 
the  rule,  to  the  actual  language  of  the  Rule. 

'"The  Amex  states  that  the  proposed  amendment 
U  iMsed  on  NYSE  Rule  75. 

"See  NYSE  Rule  13. 


"See  Securities  Exchange  Act  Release  No.  24021 
(January  21.  1987),  52  FR  3370  (February  3,  1987) 
(File  No.  SR-Ainex-84-32). 

"  Amendment  No.  3  proposes  minor  clarifying 
language  changes.  ' 

''The  Amex  states  that  the  proposed 
amendments  are  based  on  NYSE  Rule  13. 


Rule  135.  Cancellations.  Currently. 
Rule  135  permits  a  member  or  member 
organization  to  cancel  a  transaction  if  it 
was  made  in  error  or  for  other  proper 
reason  provided  that  Floor  Official 
permission  is  granted.  This  permits 
unilateral  cancellations.  It  is  proposed 
that  Rule  135  be  revised  to  require  that 
cancellation  of,  or  revision  in,  a 
transaction  be  approved  by  both  the 
buying  and  selling  members  involved  in 
the  transaction  to  be  cancelled  or 
revised  in  accordance  with  the  rule  and 
its  commentary.  It  is  further  proposed 
that  the  title  of  the  rule  be  revised  to 
indicate  that  the  rule  relates  to  revisions 
in,  as  well  as  cancellations  of, 
transactions.  The  NYSE  has  revised  its 
comparable  rule  which  requires  the 
cancellation  of  a  transaction  to  be 
agreed  to  by  both  sides  of  the 
transaction  in  question  in  addition  to 
obtaining  the  approval  of  a  Floor 
Official. 

Rule  154.  Commentary  .03.  Orders 
Left  With  Specialist.  Commentary  .03 
specifies  that  specialists  may  not  accept 
"not  held"  orders.  It  is  proposed  that 
Commentary  .03  be  revised  to  include 
"buy  on  the  print"  and  "sell  on  the 
print"  as  additional  types  of  orders 
which  a  specialist  is  prohibited  from 
accepting  because  under  Rule  131,  a 
"buy  on  the  print"  or  "sell  on  the  print" 
order  is  deemed  to  be  a  "not  held" 
order. 

Rule  154,  Commentaries  .06  and  .07. 
Orders  Left  With  Specialist.  The 
Commission  has  approved  the 
rescission  of  NYSE  Rule  123A.55  which 
had  required  the  periodic  confirmation 
of  good  "til  cancelled  ("GTC")  orders  on 
the  specialist's  book."  According  to  the 
NYSE,  it  felt  that  the  requirement  was 
no  longer  needed  in  view  of  the 
automated  recordkeeping  ability  of 
member  firms.  It  is  proposed  that 
Commentary  .06  Amex  Rule  154  be 
rescinded  and  Commentary  .07  to  that 
rule  be  revised  to  delete  the  reference  to 
the  return  of  the  receipt  stubs  of 
periodic  confirmation  or  renewals. 

Rule  154,  Commentary  .14.  Orders 
Left  With  Specialist.  Commentary  .14 
treats  elected  but  unexecuted  stop  and 
stop  limit  orders  to  sell  the  same  as 
open  limited  price  orders  to  sell,  and 
indicates  that  such  orders  are  not  to  be 
reduced  on  ex-date  unless  otherwise 
instructed.  The  Commentary  is  valid  as 
it  applies  to  cash  dividends,  but  is 
inappropriate  where  other  than  cash 
dividends  are  involved.  Such  orders, 
pursuant  to  Rule  132,  are  to  be  adjusted 


"See  Securities  Exchange  Act  Release  No  29.116 
(June  17,  1991).  56  FR  28937  [June  25.  1991)  (File 
No.  SR-NYSE-69-02). 
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as  are  all  other  orders  to  rpCact  stock 
dividends  or  stock  distributions. 

Puh  155.  Precedence  Accorded  to 
Orders  Entrusted  to  Specialists.  This 
rule  requiras  that  a  specialist  give 
precedence  to  orders  on  his  book  before 
he  can  trade  for  his  own  accou_nt  at  that 
price.  This  prohibition  is  no  longer  an 
'across  the  board"  type  of  prohibition. 
Because  Exchange  Act  Rule  llal-1 
became  effective,  the  specialist  is  not 
required  to  refrain  from  trading  for  his 
own  account  when  in  possession  of 
inexecutable  "G"  orders  C^h'"- 
exemptions  include  on-F  u«r  jrders 
subject  to  the  "two-tick  '  reslnction  and 
unelected  percentage  orders  It  is 
proposed  that  the  rule  be  amended 
accordingly. 

Rule  156  Representation  of  Orders.  It 
is  proposed  that  paragraph  (e)  be  added 
to  provide  that  a  broker  may  handle  a 
"switch  order"  on  a  "best  efforts"  basis. 
This  proposal  recognizes  the  difficulties 
a  member  may  encounter  in  executing 
this  type  of  order  since  it  requires  the 
execution  of  orders  in  different 
securities  at  the  tnme  time  at  a 
designated  price  difference.  The  NYSE 
has  similarly  revised  its  comparable 
rule.'* 

Rule  178.  Responsibility  of  Specialist. 
This  rule  establishes  the  liability  for 
losses  in  those  situations  where  a 
member  firm  has  net  received  a  report 
from  Lhe  specialist  on  an  order  that  was 
executed  or  should  have  been  executed. 
The  time-frames  cited  in  the  current 
rule  are  no  longer  appropriate  in  view 
of  the  time  limits  set  forth  in  Rule  719 
regarding  "Next  Dey  Comparison  of 
Exchange  Transactions."  Rule  178 
should  be  revised  to  conform  its  time 
limits  to  Rule  719. 

Rule  1 79.  Orders  in  Rights.  Because 
this  rule  also  applies  to  warrants,  the 
title  of  the  rule  should  be  revised  to 
incorporate  warrants. 

Rules  419  and  420.  Statements  of 
Accounts  and  Mailing  Statements,  etc., 
respectively.  Commentaries  to  both  rules 
refer  to  "Membership  Compliance 
Division."  The  correct  title  of  that 
division  is  "Compliance  and 
Surveillance  Division"  and  the 
commentaries  to  both  rules  should  be 
revised  to  reflect  that  fact. 

Rule  560.  Special  Offerings  and 
Special  Bids.  Paragraph  (i)  incorporates 
the  provisions  of  Article  VI  with  respect 
to  Fluor  brokerage  commissions  into 
Rule  560.  However,  paragraph  (i)  should 
be  deleted  since  Article  VI,  to  which  it 
relates,  was  rescinded  in  1976. 

Rule  950(c).  Floor  Rules  Applicable  to 
Options — Rules  of  General 


Applicability.  This  paragraph  p:ev.de<; 
that,  with  certain  exceptions,  the 
restrictions  on  Registered  Traders  as 
imposed  by  Rule  111  will  apply  to  \h>' 
trading  of  options.  The  Amex  proposes 
to  extend  the  proposed  amendment  to 
Rule  111,  to  permit  members  while  on 
the  Floor  to  enter  orders  in  a  manner 
that  permits  them  to  be  deemed    off- 
Floor"  orders,  to  options  trading 
Because  the  Exchange  has  deterp.i.npd 
that  there  is  no  reason  why  the 
proposed  revisions  to  Rule  1 1 1  should 
not  be  applicable  to  transactio!~<s  in  non- 
equity securities  as  well  as  equity 
securities,  the  Exchange  proposes  to 
revise  Rule  950(c). 

Rule  950(e).  Floor  Rules  Applicable  to 
Options — Rules  of  General 
Applicability.  Paragraph  (e)  of  Rule  950 
relates  to  the  handling  of  orders  unique 
to  options.  It  is  proposed  that 
commentary  be  added  to  clarif>'  Lhat    .'^.t 
the  Opening"  orders  in  options  are 
executable  in  whole  or  in  part  at  the 
opening  rotation  in  the  pertinent  option 
and  that  any  such  order  or  the  portion 
thereof  not  so  executed  is  to  be  treated 
as  cancelled. 

Rule  950(h),  Commentary  .05.  Floor 
Rules  Applicable  to  Options — Rules  of 
General  Applicability.  Paragraph  (h)  of 
Rule  950  makes  the  spiecialist  financial 
requirements  contained  in  Rule  171 
applicable  to  options  trading. 
Commentary  .05  to  that  paragraph 
details  how  the  financial  requirements 
are  computed  for  options  specialists. 
referring  to  specialists  maintaining 
twenty  option  contracts  of  each  class  of 
options  in  which  he  is  registered. 

Rule  171  was  revised  a  few  years  ago 
to  require  specialists  to  "maintain  a 
cash  or  liquid  asset  position  in  the 
amount  of  $600,000  or  an  amount 
sufficient  to  assume  a  position  of  sixty 
trading  units  of  each  security  in  which 
such  specialist  is  registered  •  *  *"*' 
The  rule  previously  required  specialists 
to  assume  a  position  of  twenty  trading 
units.  Because  Rule  171  now  refers  to 
sixty  rather  than  twenty  trading  units. 
Commentary  05  should  be  amended 
accordingly. 

Rule  959.  Accommodation 
Transactions.  This  rule  provides  a 
"cabinet"  trading  facility  for  the  trading 
of  options  which  are  out  of  the  money 
to  the  extent  that  there  is  no  buying 
interest  at  the  minimum  price  at  which 
options  trade  (Vi*)  of  $1  or  .O6-V2  per 
underlying  share).  Orders  to  sell  at  $1 
per  contract  (.01  per  underlying  share) 
may  be  entered  in  the  cabinet  subject  to 
a  number  of  restrictions,  including  the 


'"  The  Araex  sutas  thai  the  propcsad  aciscdmen! 
IS  b^ised  00  NYSE  Rule  13. 


"See  SecuriUes  Exchange  Act  ReieaM No.  2Sa63 
(June  28.  1388).  S3  FR  2S22S  (July  S,  19S8)  (File  No. 
SR-An>ex-aa-14). 


requirement  tliet  only  clusing  orders 
mav  be  Hotared  in  the  "cabinet." 
Bee  ease  the  rule  applies  only  to  orders 
Itrft  in  Lhe  "cabinet,"  opening  orders 
:ney  be  crossed  in  the  crowd.  However, 
there  is  no  provision  for  this  type  of 
transaction  in  the  rule.  Therefore,  it  is 
proposed  that  tl»9  rule  be  amended  to 
provide  ihdt  cpening  or  closing 
purchase  and  sell  orders  may  be 
pxerutfd  in  the  crowd  in  the  absence  of 
closing  purchase  or  sale  orders  in  the 
cabinet. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  5(b)  of  the  Act 
in  genera]  aiid  furthers  the  objectives  of 
Section  e^bJiS)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
pnrcipies  of  trade. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C  Self-Regvia'rry  Organization's 
Swtemer.t  on  Comments  on  the 
Prr posed  Rule  Change  Received  From 
.Kierrhers.  Participants,  or  Others 

No  written  comments  were  solicited 
nor  received  with  respect  to  the 
proposed  rule  change. 

in  Date  of  FfTectiveneHS  of  the 
Pnjpostd  Rule  O.anef  snd  Tiii.ng  tor 
Commis8:or  .\ct)on 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  llie 
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proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
hling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  Ail  submissions 
should  refer  to  File  No.  SR-Amex-92-10 
and  should  be  submitted  by  July  30. 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptirsuant  to  delegated 

au'hr  '■•■. 

Margaret  H.  .Mi.raxuiid, 

Deputy  Secretary. 

[PR  Doc.  93-16210  Filed  7-8-93;  8:45  am) 
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issuer  Delisting,  Appiicatton  To 
Withdraw  From  Listing  and 
Registration:  iAlpir>«  Mea<k>ws  of 
Tahoe,  Inc.,  Common  Stock,  $G  25  Par 
Value)  File  No.  1-9768 

juiy  2,  19y3. 

Alpine  Meadows  of  Tahoe,  Inc. 
("Company'")  has  Hied  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  SecuritiHS 
Fu:nange  Act  of  1934  ("Act")  a;id  R^ie 
12d2-2{d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  n?gistrat!on  on  the 
Parific  Stock  Fxchange,  Fnr  !  TSF,") 

The  reasons  alleged  in  the  appi,Gat;on 
fur  withdrawing  this  security  frtjm 
listing  and  regi.-irrt'ion  u'K.iad*'  tt':e 
following 

According  to  th*-  i'. '.:.::. i\ ••  iw .  iiif  I3„i.t:d 
of  Directors  of  the  Comprtoy  appro",  o  ' 
resoiuticns  on  .^pnl  22.  1^93  to 
withdraw  the  Corr.;  a:  \  >-  l,orr!:;):!P. 
Stock  from  listing  on  Sii'i  i'bE.  i'.-sently, 
such  Common  Stock  is  listed  on  both 
the  PSE  and  the  National  Association  of 
Securities  Dealers  Automated 
Quotations  N'ationa!  Market  System 
("NASDAQ'NMS'i  The  decision  of  the 
board  foliowed  a  study  of  the  matter. 
and  was  ba.';?*d  upon  the  belief  that 
listmR  of  tho  Common  Stock  on 
NASDAQ  NMS  will  be  more  beneficial 
to  the  Company  s  stockholders  than  the 
present  dual  listing  because: 

(a)  According  to  the  Company, 
maintaining  the  dual  listing  is 
expensive  for  the  Company  and  not 
necessary  for  the  shareholders; 

(b)  According  to  the  Company,  the 
dual  Usting  has  been  confusing  for  the 
shareholders.  The  Company  has 
received  numerous  calls  from 


shareholders  expressing  confusion  over 
why  the  shares  are  trading  in  both 
markets  and  why  different  quotes  exist; 

(c)  The  Company  beUeves  that  the 
NASDAQ/NMS  system  of  compveting 
market  makers  will  result  in  increased 
visibility  and  sponsorship  for  its 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  on  the 
PSE; 

(d)  The  Company  believes  that 
NASDAQ/NMS  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presently  available  on  the  PSE 
and  less  volatiUty  in  quoted  prices  per 
share  when  trading  volume  is  light;  and 

(e)  The  Company  believes  that  the 
firms  making  a  market  in  the  Company's 
Common  Stock  on  NASDAQ/NMS  will 
also  be  inclined  to  issue  research  reports 
concerning  the  Company,  thereby 
increasing  the  numbar  of  firms 
providing  institutional  research  and 
advisorv'  reports. 

A.;v  mfe.'ested  person  may,  on  or 
before  July  2fi,  •J993  submit  by  letter  to 
the  Secret ar)  of  the  Securities  and 
Kxrhange  Commission,  450  Fifth  Street 
N\V    Washington,  DC  20549.  facts 
bv^anng  upon  whet.^er  \be  application 
ha«  '-iHt'D  madfc  in  err-r-iance  with  the 
:    ->  jf  '..he  ex;  ha:-, »•>■'<  ^.~d  what  terms, 
,:  .!:. ,    sh:oi;id  be  imposed  by  the 
("nr::n  ssion  for  the  protection  of 
:,(•<;; or*  The  Commission,  based  on 
",t-  :ri formation  submitted  to  it,  will 
,^s  le  fn  order  granting  the  apphcation 
af)er  the  date  mentioned  above,  unless 
the  Commission  def*>-ni^ne<^  to  order  a 
heaniig  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

au9thor.n' 

luQaiban  G  Kati. 

Secretary. 

[FR  Doc.  93-16211  Filed  7-8-93;  8:45  ami 
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Issuer  Delisting:  Appflcatlor^  To 
Withdraw  From  Listing  and 
Registration.  (Th«  Bombay  Cc  ,  inc. 

Comm-on  Stock,  $1  00  Pnr  vaiuei  f^<-« 
No.  1-7288 

July  2.  1993 

The  Bombay  Company,  hic. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Am.erican  Stock  Exchange,  inc. 
("Amex"). 

Thp  reasons  alleged  in  the  apphcation 
for  w'.r.d;.. wing  this  security  from 


listing  and  registration  on  the  American 
Stock  Exchange.  Inc  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Com.pany,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  N^'SE  at  the  opening  of 
business  on  May  26, 1993  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex, 

In  making  the  decision  to  wdthdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
beheves  that  dual  listing  would 
fragment  the  market  for  the  common 
stock. 

Any  interested  person  may,  on  or 
before  July  26.  1993  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  DC  20549.  facts 
bearing  upon  whether  the  apphcation 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  an 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  CommissioD,  by  the  Division  of 
Market  Regulation,  purtuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 

[FR  Doc  9^16212  Filed  7-8-93;  8:45  am) 
■tujNo  cooc  wie-et-M 


T c  !"■■  ■ ' h draw  t'"  - o rr  i »Ur^q  an c 

R e  g !  s'  '■»; '  or    .  j m^ " ite '  C  ■',  ■-■  j%r'  'tj i  »s . 
.: C  (."''"nmc.  Stoc'^    SC  .""■  •■■'!»'■  t-*  ij* 


July  2, 1993. 

Jennifer  Convertibles.  Inc. 
("Company")  has  filed  application  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
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the  Secretarv  oi 
Exchaii.^e  Cot,: 
N\V,,  VVash.riri' 
beanntj  upon  \* 
has  be^n  madb 


from  listing  and  registration  on  the 
Boston  Stock  Exchance,  Inc.  {"BSE"). 

The  realms  alleged  in  the  application 
for  withdrawing  these  seciirities  from 
listing  and  registration  include  the 
followmc 

Acceding  to  the  Company,  its 
Comn^.cn  Stock  is  listed  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  National  Market 
Svstem  ;  NASDAQ/NMS")  as  of  May 
19,  19S2.  NASDAQ/NMS  does  not 
pemiit  sacunties  that  it  lists  to  also  be 
listed  on  the  BSE,  and  therefore  the 
Company  must  request  this  withdrawal. 
According  to  the  Company,  the  Class  A 
and  B  VVRrrants  should  be  delisted 
because  all  Class  A  and  B  Warrants  have 
either  been  exercised  or  redeemed. 

Any  intare.sted  person  may,  on  or 
before  luiv  2^;  l^sj  submit  by  letter  to 
■ne  Securities  and 
'.  .-. on,  450  Fifth  Street 
r.   ::•€  2^549,  facts 
.e'.'.nr  '..e  application 
r;  ri,  cordance  with  the 
rules  of  the  e\cnar.sr>s  and  what  terms, 
if  any.  should  be  i;i:.  ;s.-.i  by  the 
Commission  for  the  protection  of 
investors  The  Commission,  based  on 
the  infonnation  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delei^ated  authority, 
loiuthiui  G  Katz, 

Secrf'um 

(FR  I>T   5>-'6301  Filed  7-6-93;  8:45  am) 

b«ujm:  coo€  ki»-oi-m 


DEPARTMEVT  OF  STATE 
[Public  Not'ce  IB? 3] 

Advisory  Comn  ttee  on  Historical 

Diplomatic  Docune^ta.ia'^:  Meeting 

The  .Advisor>-  Committee  on 
Historical  Diplomatic  Documentation 
will  met!  Thursday.  August  5, 1993.  at 
9  a  m,  in  the  Department  of  State. 

The  Committee  will  meet  in  open 
session  from  9  a.m.  on  the  morning  of 
Thursday,  August  5,  1993,  until  noon  of 
that  day  m  ro  ;m  1205.  Main  State.  The 
remainder  of  '.r:e  Committee's  sessions, 
1  p  m  un'.i  4  .0  p.m..  will  be  closed  to 


rdtince  with  section 

Advisory 


UMI 


the  public  in  ace 
10(d)  of  the  Fbij- 

Committee  Ac:  ip,.b   L  ^2-463).  It  has 
been  de'ermmed  that  discussions 
dunng  tiiese  portions  of  the  meeting 
will  involve  consideration  of  matters 
not  sub|9ci  to  public  disclosure  under  5 
L'  S  C  552bic)(l),  and  that  the  public 


interest  requires  that  such  activities  will 
be  withheld  from  disclosure. 

Questions  concerning  the  meeting 
could  be  directed  to  William  Z  Slany. 
Executive  Secretary.  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington  DC, 
20520,  telephone  (202) 663-1 123 

Dated:  June  30. 1993. 
Wiiliam  Z.  SUny. 

[FR  Doc.  93-16288  Filed  7-«-93;  8:45  am) 

BILUMG  COOC  4710-11-11 


[Public  Notic*  1 327] 

Study  G'oup  i2  of  me  U.S. 
O'gan  /at  on  for  the  International 

Padio  Co^^suitatlve  Committee  (CCIR); 

Meet.ng 

The  Department  of  State  anncunres 
that  Study  Group  12  of  the  US 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  v«ll 
hold  an  open  meeting  on  Wednesday, 
August  4.  1993.  at  the  Department  of 
Commerce,  Herbert  Hoover  Building, 
14th  and  Pennsylvania  Avenue, 
Washington,  DC,  room  4830.  Study 
Group  12  will  meet  at  1:30  p  m. 

The  agenda  for  the  meeting  will  be  as 
follows:  opening  remarks,  introduction 
of  attendees,  adoption  of  the  agenda, 
preparation  for  Study  12  mee*;ng  in 
Geneva  on  September  7-9,  1993,  status 
of  Study  Group  12,  announcement  of 
the  U.S.  Delegation  to  the  Study  Group 
12  meeting,  and  other  business  and 
future  meetings. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Request  for  further 
information  should  be  directed  to  Ms. 
Jane  Davison,  Department  of  Commerce, 
phone  (202) 482-1138. 

Dated:  )une  25, 1993. 
Warren  G.  Ricbsrds, 
Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  93-16287  Filed  7-8-93;  8:45  am) 

BILUNG  COOe  4710-«»-M 


Bureau 


AdrTiipigtratlon 


[Public  Notice  '329 

Public  Infcn-iation  Collection 

Requ!'-e'"ient  SuDmltted  to  0MB  tor 
Review 

AGENCY:  Department  of  State 
ACTION:  The  Department  of  State  has 
resubmitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 


Paperv,'ork  Reduct'on  Act  of  1980,  44 
U.S  C.  chapter  35. 

SUMMARY:  The  Department  of  State  is 

requesting  approval  for  the 
.Sonimmigrant  Fianre'e]  Visa 
Application  form.  Ttie  Nonimmigrant 
Fiancefej  Visa  .^ppliceticn,  is  used  by 
aliens  who  are  beneficiaries  of  a 
fiance(e)  petition  filed  hy  a  United 
States  citizen  and  approved  by  the 
United  States  Immigration  and 
Naturalization  Service,  who  intend  to 
enter  the  United  States  to  conrlude  a 
valid  marriage  with  the  petitioner,  Ttie 
information  provided  on  the  form 
assists  m  identif>'ing  the  applicant  and 
in  determining  the  applicant's  eligibility 
for  a  nonimmigrant  fiance(e)  visa  The 
following  summarizes  the  information 
rollection  propc.ia!  submitted  tc  OMB 
Type  of  request — Existing  in.fonnation 

collection  without  an  OMB  control 

number. 
Originating  office — Bureau  of  Consular 

Affairs. 
Form  number — OF-156K. 
Title  of  information  collection — 

Nonimmigrant  Fiancefe)  Visa 

Application. 
Frequency — On  occasion. 
Respondents — Aliens  Applying  for 

Nonimmigrant  Fiance{e)  Visas. 
Estimated  number  of  respondents — 

6,000. 
Average  hours  per  response — 2  hours, 
Totd  estimated  burden  hours — 12.000 

Existing  rule  containing  this 
collection  of  information  was  published 
in  the  Federal  Register  on  November  5, 
1987  (52  Fed  Rt>g,  42597). 
ADDCnONAL  INFORMATK)N  OR  COMMENTS: 
Copies  of  the  prot>osed  forms  and 
supporting  docoiments  mav  he  obtained 
from  Gail  J.  Cook  (202)  647-.TH38. 
Comments  and  questions  should  be 
directed  to  (OMii)  Steven  H.  Semanuk, 
(202) 395-7340. 

Dated  lune  30.  1993. 
Patrick  F  Kennedy, 
Assistant  Secretury  for  Administration. 

[FR  noc,  93-16:85  F:ied  7-^93,  8  45  ami 

BILUMG  COOC  «710-a4-M 


DEPARTMENT  OF  TRANSPORTATJCN 

Coaa\  Guard 
(CGD8-^,3-14] 

Lower  Mississippi  Rivsr  Waterway 
Safety  Advisory  Committee 

agency:  Coast  Guard.  DOT, 
ACnON:  Notice, 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub 
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L.  92-463;  5  U  S  C.  app.  II)  notice  is 
hereby  given  of  a  meeting  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisrry  Committee.  The  meeting  will 
be  held  on  Tuesday.  July  20. 1993,  in 
the  29th  floor  boardroom  of  the  World 
Trade  Center.  2  Canal  Street.  New 
Orleans,  LouisiEina  at  9  a.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Minutes  of  the  April  20.  1993 
meeting. 

3.  Old  Business. 

4.  New  Business. 

5.  Report  from  the  VTS  Subcommittee. 

6.  Acfjoumment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  this  waterway. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Mr.  M.M.  Ledet.  USCG. 
Recording  Secretary.  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan),  Room  1209. 
Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orleans,  LA 
7013a-?3f>6.  telephone  number  (504) 
589-.r<•.^^ 

Dated:  June  11. 1993. 

J.C.C*rd, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  93-16317  Filed  7-8-93;  8:45  am) 

BtUJNO  CODE  4810-14-M 


Frideral  Aviaticn  Administration 

[Sumr.-ii->  %■,•:.  i-  Nc    :■£•  93-30] 

Petitiors  ':  '  f:^    "  D!  :-    Summary  of 
Petitions  fteceived,  Dispositions  of 
Petitions  issued 

*.G£NCY.  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

icvj^afi  Pursuant  to  FAA's  rulemaking 
proviSions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  {14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  Stjeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I). 
dispo.sltions  of  certain  petitions 
pr<",  :.,!>lv  received,  and  qorrections. 


The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  28,  1993, 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

10).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INrofiMATlOM  CONTACT: 
Mr.  Frederi  >.  \'   ilaynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591, 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  June  30, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  For  Exemption 

DociefA'o.;  27284 

Petitioner:  Air  One  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.411(a)(2)  and  135.423  through 
135.443 

Deschpticn  cf  Relief  Sought:  To  allow 
Air  One  Helicopters  (AOH)  to  carry 
more  than  nine  passengers  while 
performing  fire  fighting  activities 
without  complying  wiUi  the 
maintenance  requirements  of  §  135, 
Subpart  J. 

DocJcef  No.;  27304 

Petitioner:  Beech  Aircraft  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
91.213  and  91.31 

Description  of  Relief  Sought:  To  allow 
pilots  of  Beech  Model  400A  to  operate 
the  aircraft  without  a  second-in- 
command. 

Dispositions  of  Pf':tii  n? 
£tocJcefNo..005SW 


Petitioner:  McDonnell  Douglas 
Helicopter  Company 

Sections  of  the  FAR  Affected:  14  CFR 
27.1(a) 

Description  of  Relief  Sough  V 
Disposition:  To  allow  the  MD900 
helicopter  to  exceed  the  6,000  pound 
maximum  weight  limit  specified  for 
normal  category  rotorcraft. 

Denial,  April  13,  1993.  Exemption  No. 
5368 

Docket  No:  26674 

Petitioner:  Gordon  E.  Smith 

Sections  of  the  FAR  Affected:  14  CFR 
61.155 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Gordon  E. 
Smith  to  credit  part  of  his  mihlary 
flight  engineer  (FE)  flight  tinw  toward 
the  minimum  amount  of  flight  time 
required  to  be  eligible  for  an  airline 
transport  pilot  (ATP)  certificate 

Denial,  June  15,  1993.  Exemption  Na. 
5668 

Docket  No:  2704Q 

Petitioner:  Bay  Cities  Medical  Supply 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5602  to  add  the  Cessna  414-A  aircraft 
to  the  terms  of  this  exemption  which 
allows  appropriately  trained  and 
certified  pilots  employed  by  Bay 
Cities  Medical  Supply.  Inc.  (BCMSIJ 
to  remove  and  reinstall  the  left  rear 
seat  in  BCMSI  Cessna  401-A  and 
Piper  Pa-34-200T  aircraft. 

Grant,  June  1 1,  1993,  Exemption  No. 
5602A 

Docket  No.:  27063 

Petitioner:  Gulkana  Air  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  pilots 
employed  by  Gulkana  to  remove  and 
reinstall  aircraft  cabin  seats  and 
approved  stretchers  on  aircraft 
operated  by  Gulkana. 

Grant,  June  22.  1993,  Exemption  No. 
5669 

[FR  Doc.  93-16250  Filed  7-«-93;  8:45  am) 

BiLUMG  COOC  M10-13-M 


Federal  Highway  Administration 

Environmental  Mitigation 
Enhancement  Report:  Los  Angela* 
County,  California;  Availability 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  enhancement  and 
mitigation  report  availability. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  the 
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availability  of  the  Route  710  Mendian 
Variation  Enhancement  and  Miti,^ation 
Advisory  Committee's  Final  Repiirt, 
relative  to  C\-710/Lonji  Beach  Freeway 
Extension,  from  I-lO/S^n  B^tmardino 
Freeway  to  I-210/Foothill  Freeway  (EIS 
No  920134)  Comments  are  requested 
and  will  h*"  accepted  for  thirty  (30)  days 
following  the  publication  of  this  notice. 
Comments  should  be  submitted  to:  Lou 
Bedolia.  Deputy  District  Director. 
Caitrans.  120  South  Spring  Street,  Los 
Angeles.  Caaferr.ia 

FO«  FVJinXER  INFORWATtCN  CONTACT: 

Ml  lames  Eit^Jnar,  Chief,  District 
Operat'.ons    8  '.  Federal  Highway 
Administration.  980  9th  Street, 
Sacramento,  California  95814-2724. 
Telephone:  (9161  551-1310. 

SUPPLIMENTARV  INFORMATION:  The  Fina 
Env:ronmeri'di  Impact  Statement 
(FH\VA-C^-E:S-74-15-F)  for  the  Route 
710  proiect  identified  the  Meridian 
Vanauon  Alignment  as  the  preferred 
alternative  The  FHWA  approved  the 
Final  EIS  on  March  2, 1992.  as  adequate 
for  public  disclosure  of  information  on 
the  prefttrred  alternative  and  all 
reasonable  alternatives  considered, 
regarding  potential  impacts  and 
proposed  mitigation,  as  required  by  the 
National  Environmental  Policy  Act 
(N'EPA)  However,  because  of  the 
controversy  surrounding  the  project  and 
the  magnitude  of  the  impacts  relating  to 
potential  community  disruption. 
residential  relocation,  business 
rel<x:ation.  and  harm  to  cultural 
resources,  an  Enhancement  and 
Mitigation  Committee  was  established 
to  develop  more  comprehensive 
mitigation  and  enhancement  measures 
to  f-.^rher  r*-auce  the  impacts  of  the 
prefeiTpd  ai'omative. 

The  Committee  met  thirteen  times 
between  September  9. 1992  and  the 
final  meeting  on  April  29.  1993.  The 
focus  of  the  Committee  was  on  both  the 
mitigaMon  and  enhancement  measures 
mentioned  in  the  Final  EIS  and  on 
identifr^ation  and  development  of 
appropriate  additional  enhancement 
opportunities  which  will  minimize  the 
facility's  "footprint"  and  other  impacts 
through  the  environmentally  and 
historically  sensitive  areas  the  project 
traverses.  The  Committee  has 
formalized  its  recommendations  in  a 
Final  Report  prepared  for  the  FHWA 
and  Caltrans  which  is  now  available  for 
review  in  the  clerk's  offices  of  the  cities 
of  .Mhambra.  South  Pasadena,  Los 
.Angeles  and  Pasadena,  California.  It  is 
tr.e  intent  of  FHWA  to  consider  all 
recommendations  of  the  committee. 
along  with  comments  provided  by 
Caltrans  and  the  public,  in  the 


preparation  of  "he  Rwcird  of  Decision 
for  the  project 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205   Highway  research. 
Planning  and  Comtructiori  The  rug'.iiatiDns 
implementing  Executive  Order  12372 
regarding  intergovemmental  consultation  on 
Federal  programs  and  activities  applv  to  'his 
program) 
(23  use.  315;  49 CFR  1.48) 

Issued  uc:  July  2, 1993. 
Roger  Borg. 

Division  Administrator,  Sacramento, 
California. 
IFR  Doc.  93-16222  Filed  7-ft-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

PjDiiC  tnformatton  CoHection 
Requirements  Submitted  to  0MB  for 
Review. 

Date:  July  2.  1993 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

f  onn  Number:  IRS  Form 

Type  of  Review:  New  collection 

Title:  Consent  To  Extend  the  Time  To 
Assess  Tax  Under  Section  367 — Gain 
Recognition  Agreement 

Description:  Form  8838  is  used  to 
extend  the  statute  of  limitations  for 
U.S.  persons  who  transfer  stock  or 
securities  to  a  foreign  corporation. 
The  form  is  filed  when  the  transferor 
makes  a  gain  recognition  agreement. 
This  agreement  allows  the  transferor 
to  defer  the  payment  of  tax  on  the 
transfer.  The  IRS  uses  Form  8838  so 
that  it  may  assess  tax  against  the 
transferor  after  the  expiration  of  the 
original  statute  of  limitations. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeeper:  1 .000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping 2  hours,  38  minutes 


Learning  about  the  law  or  the  form 1 

hour,  34  minute: 

Preparing  the  form  2  hours.  36  minutes 

Cxipying,  assembiing,  and  sending  the 

form  to  tho  IRS 16  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden  7,060  fiours 

OMB  Number  1545-1309 

Form  Number  CRS  Form  1040PC 

Type  of  Re\iew:  Revision 

T)f/e.-  U.S.  Individual  Income  Tax 
Return  1040PC  Format 

Description  Form  1040PC  is  a 
computer-generated  tax  return  answer 
sheet  format  prepared  by  tax 
preparation  software.  The  104oPC  is 
an  alternative  method  of  filing  Formi 
1040  It  will  offer  direct  deposit  for 
ta.xpayers  to  have  their  refunds 
deposited  into  their  personal  savings 
or  checking  accounts  by  electronic 
funds  transfer.  It  will  also  generate  a 
prepnnted  payment  vouch^^r  for  use 
when  paym.ent  is  due  to  th«  IRS. 

R'^sponaents  bidividuals  or  households 

Estimated  Number  of  Respondants: 
6.500,000 

Estimated  Burden  Hours  Pt^r 
Respondent  15  minutes 

Frequency  of  Response  Annually 

Estimated  Total  Reporting  Burden: 
1,625,000  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  P.evenue  Service, 
Room  5571,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503 

Lois  K.  Huliard, 

Departmental  Reports.  Management  Officer 

(FR  Doc,  9  3-162Q8  Filed  7-8-93;  8-45  ami 
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Office  of  Thrift  Supervision 
[AC-28:  OTS  No.  0034] 

Co-operative  Savings  Bank, 
Lynchburg.  Virginia;  Approval  of 
Conversion  Application 

Notice  is  her-ifby  given  that  on  June 
29.  1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thnfi  Supervision,  or  her  designee, 
acting  p'ursuant  to  delegated  authority, 
approved  tlie  application  of  Co- 
operative Savings  Bank,  Lynchburg. 
Virginia  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1^76  G  Street,  N'W.. 
Washington.  DC  20352,  and  the 
Southeast  Regional  Office.  Office  of 
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Thrift  Supervision,  1475  Feacntree 
Street,  NE  ,  Atlanta,  Georgia  30309. 

3ae  :   luly  2,  1993. 

Bv  'tf  Off.r.e  of  Thrift  Supervision. 
Nadine  Y   Wai.hinji!(m, 
( 'orpom te  5 eu .'•_■  :^r> . 
T  R  Doc.  93-16204  Filed  7-e-93;  8:45  ami 
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[AC-27:  OTS  No,  2267] 

Fox  cities  Bank.  F,S  B  ,  Neenah. 
Wisconsin;  Approvai  of  Conversion 
Application 

Notice  IS  hereby  given  that  on  June 
28.  1993,  the  Deputy  Assistant  Director. 
Corporate  .Activities  Division,  Office  of 
Thnft  Supervision,  or  her  designee, 
aniiig  pursuant  to  delegated  authority, 
approved  the  application  of  Fox  Cities 
bank  FSB,  Neenah,  Wisconsin  to 
convert  to  the  stock  form  of 
organization  Copies  of  the  application 
fire  available  for  inspection  at  the 
Information  Sf-r.  lO's  Dixisiun,  ("):f;(  e  \A 
Thnft  Supervisiijc.  \  ~ 'B  G  Street,  NW., 
Washington,  DC  la^iZ  hnd  the  Central 
Regional  Office.  Office  of  Tr.r.ft 
Supervision.  Ill  Wa^  xer  Dree   Suite 
800,  Cliicago,  Hiinois  60^01-4 .U,0. 

Datf^ri  IlCv  :  :-i93. 


"\  *:,H    ,!'•■•  e  ::•  .  •  r  "   -  .:•<'".  :8ion. 
S«dme  V   Waihington, 
Corporate  Secretary. 

-R  r\ .     ^  (16205  Filed  7-8-93;  8:45  ami 
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Glen  way  Loan  ana  Deposit  CO'r^paf^'-v 
Cincinnati.  Ohio,  Approvai  o'* 
Conversion  Appiication 

Notice  is  hereby  given  that  on  June 
25,  1993,  the  I>  :l.'v  Ass -ant  Director, 
Corporate  Acuvues  I    •  s,  a.  Office  of 
Thrift  Supervision,  c;  r  h:  lesignee, 
acting  pursuant  to  delegated  authority, 
approved  the  appUcation  of  Glenway 
Loan  and  Deposit  Company,  Cincinnati, 
Ohio,  to  convert  to  the  stock  form  of 
organization  C   :  "S  ;f  the  appUcation 
are  available  *  ir  r  spection  at  the 
Information  ^■^■r.    es  Division,  Office  of 
Thrift  Supervision   1  "6  G  Street,  NW.. 
Washington,  DC  20552.  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision   ill  t^st  Wacker Drive, 
Suite  800,  Ch;  H^o  Illinois,  60601- 
4  s60. 

Dated:  July  2, 1993. 

Bv  the  Office  of  Thrift  Supervision. 
.\adme  \'   VV  A>>hingtoii, 
Corporal-  '-^'-r'rfary. 
[PR  Doc  wi    Ui,:Of  FiVc  '-^-Q3;  8:45  am  J 
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UNITED  STATES  COMMiSSiON  ON 

IMPROVING  THE  EFFECTIVENESS  OF 
''■HE  UNITED  NATIONS 

Meet, rig 

ACiLNCY:  United  States  Commission  on 
Improving  the  Effectiveness  of  the 
United  Nations. 

* C'TON:  Notice  of  pubUc  meeting. 

s,,MMARv   The  purpose  of  this  meeting 
IS  to  aiscuss  the  Commission's  final 
report  and  to  conduct  other  Commission 
business.  The  meeting  is  open  to  the 
pubhc. 

DATES:  July  26,  1993,  10  a.m.  to  3:30 

p  m. 

*:;dresses:  The  meeting  will  be  held  in 
room  2222  of  the  Raybum  House  Office 

f-OR  .f  JRTHER  INFORMATlOh  CONTACT: 

Kathleen  O'Leary,  Administrative 
Officer,  1825  Connecticut  Avenue,  Ste. 
1011,  Washington,  DC  20009;  (202)  673- 
5012;  telefax;  (202)  673-5007. 

Dated:  July  6. 1993. 

Grfsurv  H  !fTi>  nski. 

ExevuUve  uiiVLtur. 

[FR  Doc  93-16248  Filed  7-8-93;  8:45  ami 


Sunshine  Act  Meetings 


F«derai  KepgtBT 

V  ;:     58,   No    "1  ■JO 


uiv  9 


.•1^.'' 


This  sscBor  of  tfe  ^EDE^A^  "FZ>  --' 
cortatns  no&css  o"*  "^ee^'^gs  p^ci'S'^p: 
tti«  "Governr'e"!  r  re  S^''Sn.n«  Act' 
I   *i-409    5  -.  S  C   s;2:.9  ..  3 


SOAftO  OF  GOVERNORS  OF  ru£  SEOEf^AL 
RESERVE  SYSTEM 

FEDERAL  REGISTER  CrATlON  CF  PRtVUj'.S 
ANNOUNCEME^rr-  'p  FP  V  ^'       ^      .  ' 

1  Cf9  3 

PREVIOUSLY  ANNOUNCcO  VVB  AND  DATE  OF 

THE  MEETING:  ! )•  I :  ..r^Jay.  July 

CHANGES  ih  THE  MEETiSG;  Deletion  of  the 

fo^iow.r.K  opt- r,  Kr!.     >j  from  the  agenda: 

P-^"     n':on  for  comment  of  proposed 
iT.«r.ir  3its  to  Regulation  DD  (Truth  in 
Sdv  :niis  regarding  calculation  of  the  annual 
pf'r'-.pn'agp  yield  for  certain  time  accounts. 

CONTACT  PERSO*i  FOR  MORE  If-PD^IMATION: 


Mr  Io>t';,n  R  Ck^-.Tie,  Assiot  ^'i 

■  '  .  uie 

Boara     -0.    452-3204. 

Da---  :'.:-!  ^-'^r 

Irnnifer  I   [L(hji.>ion 

•».  v>x;;r'  1-:  -»'•., r,  of  the  Board. 

FSr>^     .     :-    --  Filed  7-6-93;  4:30  pml 

B*..^J»*G  C00€  il-O-C^-O 

BOARD  OF  G0VERN0P5  0'  ^-:  -i::'".*.,. 

RESERVE  SYSTEM 

TIME  AND  DATE;  10:00  a.m.,  Wednesday, 

h.i\\    14    l-^Hl 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21  s!  Strap's 
V'.V    Washington.  DC  205 "  l 

S'A^us:  Open 

MATTERS  TO  BE  CONS.OtSEO: 

1.  Publication  for  comment  of  proposed 
amendments  to  Regulation  DD  (Truth  In 
Savings)  regarding  (a)  calculation  of  the 
annual  percentage  yield  for  certain  time 
accounts,  and  (b)  advertisements  of  certain 
bonus  programs. 

2.  Proposed  change  in  the  FedwLre  funds 
transfer  service  operating  hours.  (Proposed 
earlier  for  public  comment;  Docket  No.  R- 
0778) 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
t)enerit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  ::  T.f-  Board's 
Freedom  of  Information  Office,  di.;i  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FC=  MOaf  iNFO  "MATJON 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  July  7, 1993. 
Jennifer  J.  John&un, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-16401  Filed  7-7-93;  10:37  am) 

BtUJNG  CODE  «310-01-# 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  .^pproxiiTid^tM y  1  :  30 
a.in.,  VVed:ir-sriav'  juiv  14,  1993, 
follow  u-ig  a  recess  at  tiie  conclusicr.  of 
the  open  meeting 

PLACE:  Marr::>>r  S   h.a  les  Fhi:,-:^! 
Reserve  Boar^l  B-h.JiIk,  C  S'ret't 
eplrarr"e  betwf-en  2'itF;  di.,:l  2'is'  :S!re»'ts, 
N  VV    Washi-etiin   [X:  20551. 

STATUS;  Closed 

MATTERS  TO  BE  COfiSlDEREO: 


'S-  ":if'  f\c' 


T.S 


rH::ritinf: 


^r  t!  reassiRnments,  and 
.-(.ft!  F'-d»ral 


;j;v.n;i 


prorr.  '  •: 

Rt's^ta'-  Svs'em  oiT^p.iivt'-es 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  'KFORMATSON. 

Mr  )oseph  R,  C'.'vr.e.  A, s. star.!  to  '^e 
Board:  (lo2)  4t2-32C'4,  V-u  n:a;  (".^i"; 
(202)  452-32'):.  b+'amning  at 
approximately  5  p  rr.  tw  bus. :>•«';  fiays 
before  this  meeting  f.:rfl  r>^  cibri^l 
announcement  of  r,ar. *  <i;:d  b-r.nk 
b-'d^^^  i  or:;pa:v.  ^'ppiicalions 
Sf  i.f'Cuie'd  for  ine  meeting. 

Dated:  July  7, 1993. 
Jennifer  I  lohnson. 

Asso<::,]te  Secretary  of  L'-.e  Board. 

[FR  Do-   93-16402  Filed  7-7-93;  10:37  am] 
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Part  I! 


Department  of  Justice 

Office  of  the  Attorney  Genefa: 
28  CFR  Part  36 

Architectural  and 

Transportation  B^arriers 
Compliance  B^oard 

36  CFR  Part  1191 


Department  of 
Transportation 

Office  of  the  SecreAaty 
49  CFR  Pari  37 


Americans  With  D'sabiUf'es  Ac! 
Accessibility  Guidelines.   Detectable 
Warnings;   Proposed   F^ajte 
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DEPARTMENT  OF  JUSTICE 
Office  of  th«  Attorney  Genera! 

28  CFR  Part  36 

[O'd^f  No.  17*6-96] 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 

[Doch»tM-0] 
RIN  3014-AA15 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  37 

Americans  vV;:h  Disabilities  Act 
Accessibility  G.i.ie;.nes;  Detectable 

Warnings  , 

AGENCIES:  Arch itectiiral  and 

Transportation  Barriers  Compliance 
Boa.rd,  LVpar'.n:.ent  of  Justice,  and 
Department  of  Transportation. 
ACTION:  loint  notice  of  proposed 

pjie.Tiaking 

SUMMARY;  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  plens  to  conduct 
additional  research  on  detectable 
warnings  at  curb  ramps  and  hazardous 
vehicular  areas  in  response  to  potential 
safety  concerns  raised  by  organizations 
representing  individuals  with 
disabilities  and  entities  covered  by  the 
Americans  with  Disabilities  Act  of  1990. 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  propose  to  suspend 
temporarily  certain  requirements  for 
delectable  warnings  in  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  until  January  26, 
1995  while  the  research  is  conducted. 
DATES:  Comments  should  be  received  by 
September  7, 1993.  Comments  received 
after  this  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent  to 
he  Office  of  the  General  Counsel, 
.Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street  NW.,  suite  1000,  Washington,  DC 
20004-1111.  The  Access  Board  will 
provide  copies  of  all  comments  received 
to  the  Department  of  Justice  and  the 
E)epartment  of  Transportation. 

Comments  will  be  available  for 
inspection  at  the  above  address  from  9 
a.m.  to  5:30  p.m.  on  regular  business 
days. 

This  document  is  available  in  the 
following  alternate  formats:  cassette 


tape,  braille,  large  print,  and  computer 
disc.  Copies  may  be  obtained  from  the 
Access  Board  by  calling  (202)  272-5434 
(voice)  or  (202)  272-5449  (TDD)  The 
document  is  also  available  on  eiertronic 
bulletin  board  from  the  Departmpnt  of 
Ju.stineaf  f2n2l  514-fil93. 
FOfi  "^LS^HEG  iNFORUATiON  CONTACT: 
Access  Board.  James  J.  Raggio,  General 
Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW..  suite  1000. 
Washington,  IX  20004-1111. 
Telephone  (202)  272-5434  (voice)  or 
(202)  272-5449  (TDD). 

Department  of  Justice:  Stewart  B 
Oneglia,  Chief,  Coordination  and 
Review  Section,  Civil  Rights  Division. 
Department  of  Justice.  Post  Office  Box 
66118,  Washington,  DC  20035 
Telephone  (202)  307-2222  (voicp  or 
TDD). 

Department  of  Transportation  Robert 
C.  Ashby,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street  SW., 
room  10424,  Washington,  EX:  20590. 
Telephone  (202)  366-9306  (voice)  or 
(202)  755-7687  (TDD). 

The  telephone  numbers  Listed  above 
are  not  toll-free  numbers. 

SfPPLEMSS-'AP''  INrORMA'lON: 

Introduction 

The  Americans  with  Disabilities  Act 
of  1990  (ADA)  prohibits  discrimination 
on  the  basis  of  disability  in 
employment.  State  and  local 
government  programs,  public 
transportation,  public  accommodations, 
and  telecommunications.  Under  section 
504  of  the  ADA,  the  Access  Board  is 
responsible  for  issuing  guidelines  to 
assist  the  Department  of  Justice  and  the 
Department  of  Transportation  in 
establishing  accessibility  standards  for 
certain  titles  of  the  Act.'  The  Access 
Board  has  carried  out  its  responsibility 
and  issued  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 
(ADAAG)  in  July  1991.  See  36  CFR  part 
1191.  ADAAG  contains  scoping 
provisions  and  technical  specifications 


'  The  Acceu  Bc«rd  it  an  iodependent  Federal 
agency  established  by  tecUcn  502  of  the 
Rehabilitation  Act  of  1973,  as  amended,  wboM 
primary  mission  is  to  promote  accessibility  for 
individuals  wiih  disabilities.  The  Access  Board 
consists  of  25  members.  Thirteen  are  appointed  by 
the  {Resident  from  among  the  public,  a  majority  of 
whom  are  required  to  be  individuals  with 
disabilities.  The  other  twrelve  are  heads  of  the 
following  Federal  aKencies  or  their  designee*  whose 
positions  are  Exacuti%'e  Level  IV  or  above:  The 
Departments  of  Mealth  and  Human  Servicet, 
Education,  Transportatioo,  Housing  and  Urban 
Development,  Labor.  Interior.  Defense,  Justice, 
Veterans  Affairs,  and  Commerce,  General  Services 
Administration:  and  United  States  Postal  Service. 


for  n^iaking  tho>e  elements  and  spaces 
that  typically  comprise  a  building  or 
facility  and  its  surrounding  site  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  AD,AAG  is  to  be 
applied  du.nng  the  design,  construction, 
p.nd  alteration  of  buildings  and  facilities 
to  the  extent  required  by  regiilations 
issued  by  the  Departm.ent  of  Justice  and 
the  Department  of  Transportation  which 
are  responsible  for  imp'ementing  certain 
titles  of  the  AD,-\. 

Under  the  Dt'partmeiit  of  Justice's 
regulations  implementing  title  III  of  the 
AD.'\,  newly  constructed  and  altered 
places  of  public  acconimodation  and 
commercial  facilities  are  reauired  to 
comply  with  ADAAG.  which  is  adopted 
as  an  appendix  to  the  rei^ulations  See 
28  CFR  36  406  State  and  local 
government  programs  covered  by  title  U 
of  the  AD.'K  currently  have  the  option  of 
applying  ADAAG  or  the  Uniform 
Federal  Accessibility  Standards  (UFAS) 
when  constructing  or  altering  buildings 
or  facilities.  See  28  CFR  35,151.  The 
Department  of  Justice  is  considering 
adopting  ADAAG  as  the  single 
accessibility  st.indard  for  newly 
constructed  and  altered  State  and  local 
govemm.ent  buildings  and  facilities  and 
will  be  issuing  a  separate  notice  of 
proposed  rulemaking  on  this  issue  in 
the  future. 

Under  the  Department  of 
Transportation's  ADA  regulations, 
public  entities  are  required  to  comply 
with  ADAAG,  which  is  adopted  as  an 
appendix  to  the  regulations,  when 
constructing  or  altering  transportation 
facilities.  See  49  CFR  37.9,  37  41,  and 
37  43.  Existing  intercity  rail  stations  and 
key  stations  in  rapid,  light,  and 
commuter  rail  systems  are  also  required 
to  comply  with  certain  ADAAG 
requirements.  See  49  CFR  37.47,  37.51. 
and  37.55. 

Detectable  Warnings 

Congress  directed  the  Access  Board  to 
specifically  address  the  area  of 
communication  accessibility  for 
individuals  with  sensory  impairments 
when  developing  ADAAG.  See  H.  Rept. 
101-485.  pt.  2,  at  139;  S.  Rept.  101-116. 
at  87.  The  Access  Board  included 
requirements  for  text  telephones, 
volume  control  telephones,  assistive 
listening  systems,  and  visual  alarms  in 
ADAAG  for  individuals  who  are  deaf  or 
have  a  hearing  loss.  The  Access  Board 
also  included  requirements  for  building 
signage  and  detectable  warnings  in 
ADAAG  for  individuals  who  are  blind 
or  have  low  vision. 

A  detectable  warning  is  a 
standardized  feature  built  in  or  applied 
to  a  walking  surface  to  warn  individuals 
with  vision  impairments  of  hazards  on 
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a  circulation  path.  .\DAAG  4  29.2 
specifies  that  detectable  warnings 
consist  of  small  truncated  domes  at 
closely  spaced  intervals  and  contrast 
visually  with  adjacent  walking  surfaces. 
Detectable  warnings  used  on  interior 
walking  surfaces  must  also  contrast  in 
resilience  or  in  sound  when  contacted 
by  a  cane. 

ADAAG  requires  that  detectable 
warnings  be  provided  at  the  following 
locations: 

•  Curb  ramps  (ADAAG  4.7.7); 

•  Hazardous  vehicular  areas  (i.e., 
.vhere  walks  cross  cr  adjoin  vehicular 
ways  and  there  are  no  curbs  raiungs,  :  r 
other  elements  separating  the  podestnaji 
and  vehicular  areas)  (ADAAG  4  29  5 

•  Rri fleeting  pool  edges  that  a:p  mA 
protected  by  railings,  walls,  or  Curos 
(ADAAG  4.29.6);  and 

•  Platform  edges  in  train  stations  that 
are  not  protected  by  platform  screens  or 
guard  rails  (ADAAG  10.3.1(8)). 
Detectable  warnings  are  intended  to  give 
advance  notice  to  individuals  with 
vision  impairments  that  they  are 
approaching  a  potentially  dangerous 
area  and  that  they  should  proceed  with 
caution.  A  technical  assistance  bulletin 
providing  additional  information  on 
detectable  warnings  is  available  from 
the  Access  Board. 

When  the  Access  Eosrd  proposed  to 
include  requirements  for  detectable 
warnings  in  ADAAG,  it  received  a  large 
number  of  comments  both  for  and 
against  the  proposal  from  individuals 
who  are  blind  and  their  organizations. 
Those  who  supported  the  proposal 
asserted  that  individuals  who  are  blind 
are  exposed  to  greater  risk  of  injury 
where  there  is  no  curb,  railing,  or  other 
element  separating  pedestrian  and 
vehicular  areas.  They  viewed  detectable 
warnings  as  an  effective  means  of 
alerting  individuals  who  are  bUnd  of 
hazards  on  a  circulation  path  that  might 
otherwise  go  unnoticed  and  result  in 
serious  injury.  Those  who  opposed  the 
proposal  questioned  whether  detectable 
warnings  are  really  needed.  They 
asserted  that  individuals  who  are  blind 
can  readily  detect  dangers  in  the  built 
environment  by  proper  use  of  the  long 
white  cane  or  a  guide  dog  They  viewed 
detectable  warnings  as  unnecessary, 
interfering  with  normal  cane  use,  and 
posing  hazards  to  others. 

The  Access  Board  was  concerned 
about  the  safety  of  individuals  with 
vision  impairments  and  retained  the 
requirements  for  detectable  warnings  at 
the  locations  described  above  when  the 
final  rule  was  issued  in  July  1991.  See 
56  PR  35408.  35437-38  (July  26, 1991). 
The  Access  Board  reUed  on  studies 
which  showed  the  smail  *r.^ncsted 


dome  pattern  to  be  an  effective 
detectable  warning  along  the  platform 
edges  of  train  stations.  See  'Tactile 
Warnings  to  Promote  Safety  in  the 
Vicinity  of  Transit  Platform  Edges," 
Urban  Mass  Transportation 
Administration  (1987);  "Pathfinder 
Tactile  Tile  Demonstration  Test 
Project,"  Metro-Dade  Transit  Agency 
(1988). 

Since  ADAAG  was  issued  in  July 
1991,  several  developments  have  caused 
the  Access  Board  to  further  consider  the 
requirements  for  detectable  warnings.  In 
May  1992.  the  Access  Board  pubUsbed 
in  \he  Federal  Resjister  an  ADA  research 
agenda  listing  aryas  where  research  and 
study  is  needed  to  further  develop  and 
refine  ADAAG.  See  57  FR  20360  (May 
12, 1992).  Public  comments  were 
requested  on  the  ADA  research  agenda, 
including  recommendations  for 
prioritizing  areas  and  identifying 
additional  areas  for  research.  Many  of 
those  who  commented  on  the  ADA 
research  agenda  urged  the  Access  Board 
to  conduct  additional  research  on 
detectable  warnings,  including  whether 
they  are  actually  needed  by  individuals 
witli  vision  impairments;  whether  they 
pose  potential  safety  hazards  for  others; 
and  their  durability  and  maintainability, 
especially  under  certain  climatic 
conditions  (e.g..  snow  and  ice,  and  the 
need  for  snow  and  ice  removal).  A 
national  organization  representing 
individuals  with  disabilities  expressed 
specific  concern  about  detectable 
warnings  at  curb  ramps  interfering  with 
the  abihty  of  wheelchair  users  and  other 
individuals  with  mobihty  impairments 
to  safely  negotiate  the  sloped  surfaces. 
Other  disability  organizations  and 
individuals  with  mobihty  impairments 
have  also  shared  this  concern  with  the 
Access  Board  through  letters  and 
testimony  given  at  public  forums. 

In  July  1992,  the  Access  Board 
approved  a  proposed  rule  that  added 
several  new  sections  to  ADAAG  for 
certain  State  and  local  government 
facilities.  See  57  FR  60612  (December 
21,  1992).  A.mong  the  facilities  covered 
by  the  proposed  rule  are  sidewalks  and 
other  site  improvements  constructed  or 
installed  in  the  public  right-of-way  by  or 
on  behalf  of  a  State  or  local  government. 
In  certain  limited  situations,  the 
proposed  rule  would  permit  sidewalk 
curb  ramps  to  have  a  steeper  slope  than 
normally  allowed  under  ADAAG  where 
there  is  no  level  area  at  an  intersection; 
the  adjoining  roadway  slope  equals  or 
exceeds  1:12;  and  a  level  landing  at  the 
top  of  the  curb  ramp,  or  a  parallel  curb 
ramp,  cannot  be  provided  due  to 
existing  physical  or  site  constraints.  See 
proposed  ADAAG  14.2.5  (4)  Exception 
2.  Because  of  the  coocems  expressed 


about  detectable  warnings  interfering 
writh  the  ability  of  wheelchair  users  and 
other  individuals  widi  mobility 
impairments  to  safely  negotiate  sloped 
surfaces  and  the  steeper  sidewalk  curb 
ramps  permitted  under  the  proposed 
rule,  the  Access  Board  decided  to 
reserve  the  section  on  detectable 
warnings  for  sidewalk  oirb  ramps 
pending  further  study  of  the  issue.*  See 
proposed  ADAAG  14.2.5  (7). 

Also  in  July  1992.  several  transit 
agencies  submitted  a  petition  for 
rulemaking  to  the  Department  of 
Transportation  and  the  Access  Board 
requesting  changes  to  various 
requirements  regarding  key  stations  on 
existing  rail  systems,  including 
detectable  warnings.'  The  Department 
of  Transportation  reaffirmed  the  utihty 
of  detectable  warnings  as  a  safety 
feature  for  individuals  with  vision 
impairments  using  transit  stations,  but 
recognized  that  transit  agencies  may 
have  legitimate  concerns  regarding  how 
best  to  apply  detectable  warning 
materials  to  existing  station  platforms  in 
a  retrofit  situation  since  the  choice  of 
materials  is  more  limited  than  in  new 
construction  or  alterations. 
Consequently,  the  Department  of 
Transportation  proposed  to  extend  the 
date  for  transit  agencies  to  complete  the 
installation  of  detectable  warnings  along 
the  platform  edges  of  key  stations  from 
July  26,  1993  until  January  26. 1995.  See 
57  FR  54210  (November  17,  1992). 

In  November  1992,  the  International 
Mass  Retail  Association  (IMRA).  which 
represents  discount  department  stores, 
warehouse  stores,  catalog  showroom 
stores,  home  building  supply  centers, 
and  other  retail  establishments, 
submitted  a  petition  for  rulemaking  to 
the  Access  Board  and  the  Department  of 


>  The  Access  Board  initially  pUnnad  to  r«qu«*t 
icfonnatJon  on  post-construction  •valuation*  of 
sidnwalk  curb  ramps  with  det0Ctabl«  warnings  and 
possible  filtamate  locations  lor  placemert  of 
detectable  warnings  (e.g  ,  level  landings  at  the  top 
of  curb  ramps,  landings  at  the  bottom  of  parallel 
curb  ramps)  in  the  preamble  to  the  proposed  rule 
for  Slate  and  local  gcvemmnnt  facilities.  Since  the 
Access  Board  subsequancly  decided  to  issue  thia 
notice  nf  proposed  rulemt^ng  regarding  detactabU 
warnings,  the  information  i«  sought  in  this 
document  under  the  section  hoaded  "Request  for 
Additional  Information." 

'  The  transii  agencies  requested  that  the 
requirements  for  detectable  warnings  along 
platform  edges  of  key  stations  and  communicatioaa 
requirements  for  individuali  with  hearing 
impairmnits  be  postponed  indefinitely.  The  transit 
agencies  also  requmted  changaa  to  lbs  definibon  of 
"extraotdioarily  expea»ive"  work  to  make  key 
stations  comply  with  ADA  requirements  and 
"grandiathering"  provisions  for  stations  made 
accessible  before  the  ADA  was  enacted.  The 
Department  of  Transportation  and  the  Acceaa  Board 
did  not  grant  these  requests. 
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Justice  regarding  detertdble  warnings.  * 
[MK*L  members  operate  over  40,000 
retail  stores  nationally  According  to 
IXfRA,  about  two- thirds  of  its  members 
have  raided  sidewalli-s  w/h  curb  ramps 
'.n  front  of  trieir  s;ore  entranceways  to 
separate  pedestrian  from  vehicular 
areas  The  other  third,  which  includes 
large  home  building  supply  companies 
and  warehouse  clubs,  have  no  curbs  or 
railings  in  front  of  their  store 
entranceways.  Rather,  the  entranceways 
are  at  the  same  grade  as  the  vehicular 
areas  so  that  customers  can  take  large 
shopping  carts  to  their  cars  or  utilize  a 
loading  zone  along  the  entire  length  of 
the  store  front.  Under  ADAAG. 
detectable  warnings  would  have  to  be 
placed  on  the  curb  ramps  and  along  the 
curb  I  ess  entranceways  to  the  stores. 
!MR.\  asserted  that  placing  detectable 
warnings  at  these  locations  will  create  a 
potentially  hazardous  condition  for 
individuals  with  mobility  impairments, 
9S  well  as  persons  without  disabilities, 
including  children,  women  who  wear 
h'.fifi  heeis.  and  elderly  persons.  IMRA 
contended  tiiat  there  are  significant 
differences  between  retail  stores  and 
tra.n  stations  (e.g.,  use  of  heavily-loaded 
shopping  carts,  customer  speed  and 
expectations,  degree  of  parental 
superv-ision  over  children)  that  make  it 
inappropriate  to  e.xtrapolate  the  results 
of  research  conducted  on  detectable 
warnings  along  transit  platform  edges  to 
the  retail  shopping  setting.  IMRA  also 
noted  that  the  .\.T.erican  National 
Standard  Institute  s  (,\NSI)  A117 
Committee  deleted  provisions  for 
detectable  warnings  from  the  final  draft 
of  Its  revised  .■*.  117  1  standard. 

IMRA  requested  that  the  Access  Board 

conduct  additional  research  that 
specit*icdiiy  focuses  on  the  safety. 
durability,  and  maintainability  of 
detei.tdh'a  wa.'r.ings  at  carh  ramps,  retail 
shoppmu  centers,  and  other  exterior 
sites  with  hign  pedestrian  traffic  such  as 
at  hotel  entrances  and  on  college 
ca.Tipuses.  INfR.'\  further  requested  that 
the  Access  Board  and  the  Department  of 
Justice  suspend  the  .M)A.A,G 
requirements  for  deteaable  warnings  at 
curb  ramps  and  hazardous  vehicular 
ways  ujUiI  these  concerns  are  addressed 
bv  the  research. 


UMI 


*  U^KA  an^maJly  jubmitted  •  petition  for 
ruiemaJung  ro  the  Accsm  Board  in  hily  1992  which 
rused  concerns  about  detactabis  wsniings  being 
injlaued  iicng  aci  essibie  rou'e*  ;r.  parking  lots. 
Tbe  Accei*  Sotta  si.Cueq^jsntiy  pubiiihed  • 
leo^aical  assittsDca  buiietio  responding  to 
fraquAnliy  asked  questions  about  detectable 
warnings  wfiich  clar.Sed  'tn:  detoc'able  warnings 
should  no!  be  inilaiied  u  wavfin  ling  aids  through 
a  parking  ioi  IMRA  ^ubmi'red  an  amended  petibon 
m  November  1992  wr,;,,li  cianfied  its  other 
concerns  about  detectable  waroings 


Prt5po«ed  Com^mon  Rule 

As  discussed  above,  the  Access  Board 
relied  on  studies  involving  the 
installation  of  detectable  warnings  along 
transit  platform  edges  when  it  issued 
ADAAG.  The  studies  showed  that  the 
small  truncated  dome  pattern  was  an 
effective  detectable  warning  at  these 
locations  and  did  not  indicate  any 
significant  safety  concerns  for  other  user 
groups.  The  small  truncated  dome 
pattern  has  been  used  as  a  detectable 
warning  along  the  full  length  of  transit 
platform  edges  in  the  Bay  .Area  Rapid 
Transit  (BART)  system  for  five  years  and 
is  safely  negotiated  by  individuals  with 
mobility  impairments,  as  well  as 
persons  without  disabilities. 

In  light  of  the  potential  safety 
concerns  that  have  been  raised  by  both 
organizations  of  individuals  with 
disabilities  and  entities  covered  by  the 
ADA  regarding  application  of  detectable 
warnings  to  curb  ramps  and  hazardous 
vehicular  areas  in  retail  shopping  and 
other  settings,  the  Access  Board  plans  to 
conduct  additional  research  on 
detectable  warnings  at  these  locations. 
See  notice  announcing  the  Access 
Board's  research  priorities  for  fiscal 
years  1993  and  1994  published 
elsewhere  in  today's  Federal  Register. 
In  addition  to  examining  potential 
safety  concerns,  the  Access  Board  wdll 
evaluate  the  need  or  lack  of  need  for 
detectable  warnings  by  individuals  with 
vision  impairments,  and  durability  and 
maintainability  issues.  The  Access 
Board  expects  that  the  research  will 
provide  the  additional  technical 
information  needed  to  determine 
whether  any  changes  in  the  ADAAG 
requirements  for  detectable  warnings 
are  justified.  In  the  meantime,  the 
Access  Board  believes  that,  because  of 
the  potential  safety  concerns  that  have 
been  raised  about  the  use  of  detectable 
warnings  in  settings  other  than  along 
transit  platform  edges,  it  would  be  in 
the  public  interest  to  suspend 
temporarily  until  January  26,  1995  the 
requirements  for  detectable  warnings  at 
curb  ramps  (ADAAG  4.7.7);  hazardous 
vehicular  areas  (ADA.j\G  4  29  5);  and 
reflecting  pools  (ADAAG  4  29  6)  while 
the  research  is  conducted.  The 
requirements  for  detectable  warnings 
along  platform  edges  of  train  stations 
(ADAAG  10.3.1  (8))  are  not  affected  by 
this  proposed  rule.' 


*  As  discussed  earlier  in  this  document,  the 
Department  of  Transportation  Issued  a  notice  of 
proposed  rulemaking  in  November  1992  to  extend 
the  date  for  transit  agencies  to  complete  the 
installation  of  delectable  wartii.Tgs  along  pUtfona 
edge*  of  key  stations  until  Januarv  26,  W95  S<w  ^7 
FR  54210  (November  17.  1992).  Neither  the 
Department  of  Transportation's  Novambear  :9«»2 
proposed  rule  nor  this  proposed  rule  relieves  tran.»i( 


As  discussed  in  the  introduction  to 
t_his  document,  the  Department  of 
Justice  and  the  Department  of 
Transportation  have  adopted  AD.^AG  as 
an  appendix  to  their  regulations 
implementing  certain  titles  of  the  .*lD,^. 
The  Department  of  Justi' e  and  the 
Department  of  Transportation  join  in 
this  rulemaking  and  propose  to  adopt  in 
their  respective  regulations  a  common 
rule  to  suspend  temporarily  the 
requirements  for  detectable  warnings  at 
the  locations  discussed  above.  For 
purposes  of  the  Department  of 
Transportation  regulations,  the 
temporary  suspension  would  apply  to 
curb  ramps  and  curbiess  sidewalks 
serving  entranceways  to  transit  facilities 
and  ancillary  areas  on  the  site  such  as 
parking  lots,  "kiss  and  rides",  and  bus 
stops.  Comments  on  this  proposed  rule 
should  be  sent  to  the  .Access  Board  at 
the  address  listed  at  the  beginning  of 
this  document.  The  Access  Board  will 
provide  copies  of  all  comments  received 
to  the  Department  of  justice  and  the 
Department  of  Transportation. 

Request  for  Additional  Information 

In  addition  to  comments  on  this 
proposed  rule,  the  Access  Board  is 
interested  in  receiving  information 
about  research  activities  and  .studies 
relating  to  dr-tectable  warnings, 
including: 

•  Need  or  lack  of  need  for  detectable 
warnings; 

•  Data  on  accidents  or  injuries 
relating  to  the  absence  or  presence  of 
detectable  warnings: 

•  Post  construction  evaluations  of 
detectable  warnings  installed  at  curb 
ramps  and  hazardous  vehicular  areas  a? 
various  sites  (e.g.,  retail  stores,  hotels, 
and  college  campuses); 

•  Durability  and  maintainability 
under  various  climatic  conditions  (e.g., 
snow  and  ice,  and  the  need  for  snow 
and  ice  removal): 

•  Alternate  designs  for  detectable 
warnings  and  alternate  materials  for 
detectable  warnings;  and 

•  Alternate  locations  for  placement  of 
detectable  warnings  at  curb  ramps  {e.g.. 
level  landings  at  the  top  of  curb  ramps, 
landings  at  the  bottom  of  parallel  curb 
ramps), 

Regulatoiy  .\nalyse9  and  Notices 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  have  independently 
determined  that  this  proposed  rule  is 
not  a  major  rule  under  E.xecutive  Order 
12291,  Accordingly,  a  regulatory  impact 
analysis  is  not  required.  It  is  a 


agencies  from  providing  detectable  warnings  on 
newly  constructed  or  altered  fransit  platforms. 
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Text  f>f  Pfopfi.swl  (",»}infrii;>n  RiAr. 

i  he  text  of  Uie  proposed  common  rule 
appears  below 


§ 


Tamporarv  •i.toantio--  o* 


c»rtairi  d«t»ctBbi»  warning  r»quif»rri9ntji 

The  detectable  wanung  rt-i;,.ir>:-Ti- ;,'  - 
contained  in  sections  4.7.7.  4  .  *  t    ,: 
4  29.6  of  appendix  A  to  this  f  a:i  <■   • 
suspended  temporarily  unUi  jdiii^ar)  -ic. 
1995. 

■\di,jj!ii''a  of  Priji)t)«»wi  C<„»mniori  Riilt' 

The  agency  specific  proposals  to 
adopt  the  common  rule,  which  appears 
at  the  end  of  the  common  preamble,  are 

«pt  forth  below 

DEPARTMENT  OF  JUS'iCE 
0^!ce  o<  !h«  Attorney  General 
28  CFR  Part  36 

i,.ist  of  Suhjef-ts  m  28  CFR  P^ri  3« 

Adn;i:iistratu>'  prat"t.(  t-  ar.a 
;)'(>rpdure,  Ai:,c:h.,il:,^;",  Buii.iings  a:;0 
t'.-j'.iiitips,  Business  ar.d  ir.di^.st„r>-,  Civil 
rights,  Consumer  protertion.  Drug 
abuse.  Historic  preservation,  Individuals 
A-ith  disabilities.  Reporting  and 
recordkeeping  requirements. 


Aiithonty  and  Issuance 

nv  "M^  ^   :;  ;,r.:y  vualed  in  me  as 
V     :    <       -:  eral  by  28  U.S.C.  509,  510; 
5  U.S.C.  3U1.  and  42  U.S.C.  12186(b). 
and  for  the  reasons  set  forth  in  the 
common  preamble,  part  36  of  chapter  I 
of  title  28  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

i=ART36-'NGNDtSCR:M!NATtON  CN 

THE  BASiS  OF  OtSABiLfTV  BY  CjB;  'C 
ACCOMMODATIONS  AND  i,% 
COMMERCIAL,  FAC.LPSES 

1.  The  authority  citation  for  28  CFR 
part  36  is  revised  to  read  as  follows: 

Auihonty:  5  U.S.C.  301;  28  U.S.C.  509, 
510;  42  use.  12186(b), 

2,  Section  36.407  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Dated:  June  7, 1993. 
Janet  Reno, 
A  Homey  General. 


ARChSTECTuRA.,,  ;: 
TRANS^-CPTAT!':.?-' 
COMPLIANCE  BOA 


36  Cf'a  Pan  1  *>\ 


.-^lERS 


and  the  heading  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  1191 — Americans 
With  Disabilities  Act  (ADA) 
Accessibihty  Guidelines  for  Buildings 
and  FaciUties 

3.  Section  1191.2  is  added  to  read  as 
set  forth  at  the  end  of  the  common 

preamble. 

Authorized  by  vote  of  the  Access  Board  on 
N'ovemberie,  1992. 
Kathleen  K.  Parker, 

Chairman,  Architectural  and  Transportation 
Barriers  Compliance  Board. 


DEPAP"^wrK-T  or  ^PAN-^Pr 


'V 


Offlci 


Secretary 


List  of  bub)ecu  m  36  CFR  Part  1191 

Buildings  and  facilities,  Gvil  rights, 
bidividuals  with  disabilities. 

For  the  reasons  set  forth  in  the 
common  preamble,  part  1191  of  title  36 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  11 91 -AMERICANS  W/'n 

Disabilities  ACT 'ACAj 

ACCESSieiUTY  GUIDELINES  FCn 
BUILDINGS  AND  PAC!LtT!ES 

1.  The  authority  citation  for  36  CFR 
part  IT^I  is  revised  to  read  as  follows: 

Authority.  Americans  With  Disabilities  Act 
of  1990  (42  U.S.C.  12204). 

2.  The  appendix  to  part  1191  is 
redesignated  as  appendix  A  to  part  1191 


49  CFR  Pari  37 

List  of  Subjects  in  49  CFR  Part  37 

Buildings  and  facilities.  Buses,  Qvil 
rights.  Individuals  with  disabilities. 
Mass  transportation.  Railroads. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  37  of  title  49  of 
the  Code  of  Federal  Regulations  is 

proDcsod  to  be  amendod  as  follows: 

FAFU  j7--:HANi>P0HTAT.CN 
SERVICES  FOR  INDIVIDUALS  WITH 
DISABILITIES  (ADA) 

1.  The  authority  citation  for  49  CFR 
part  37  continues  to  read  as  follows: 

Authority:  Americans  With  Disabilities  Act 
of  1990  (42  use.  12101-12213);  49  U.S.C. 
322. 

2.  Section  37.15  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Dated:  March  31. 1993. 
Federico  Pena, 

Secretary  of  Transportation. 

[PR  Doc.  93-15942  Filed  7-6-93;  8  45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Anglicans  With  DlMbilltt«s  Act 
R«««arch  PHoritle*  fof  Fiscal  Year* 
1993  and  1994 

AGENCY:  Architectural  and 
Transportation  Barriers  Ck)inpliance 

Beard 

SCMMARY:  The  .\rchitectural  and 
Transportation  Barriers  Compliance 
Beard  (Access  Board)  announces  its 
Americans  w:tn  Disabilities  Act 
roseart.h  priorities  for  fiscal  years  1993 
and  1994.  The  Access  Board  will 
sponsor  researfh  on  detw:table 
warnings:  technical  requirements  for 
ramps;  clear  floor  space,  maneiivHring 
clearances  ar.d  reach  ranges  for 
individuals  using  power  whee'chairs 
and  three- wheeled  scooters;  and  public 
information  fi-r  individuals  wnh 
cognitive  disabilities.  The  resfearch  is 
intended  to  evaluate  the  effectiveness  of 
existing  accessihih'y  gi,iidehnes  and  to 
provide  a  basis  for  new  guidelines. 
Regulatory'  impad  analyses  wiil  also  be 
prepared  for  planned  ralem,ik:ng  in  the 
areas  of  recreational  facilities,  outdoor 
developed  areas,  and  children's 
environments 

FOfl  FURTHER  WFORMAnON  CONTACT: 
Laurinda  Steele,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Earners  GDmplidnce 
B^oard,  1331  F  Street,  NW  ,  suite  1000. 
Washington,  DC  20004-1111, 
Telephone  (202)  272-5434  (voice)  or 
(202)  272-5449  (TDD;  These  a.-e  not 
toll-free  numbers.  This  document  is 
available  in  alternate  formats  (cassette 
tape,  brailie,  large  pnnt.  or  computer 
disc)  upon  request. 

SOPPt^MEMTARy  INFORMAriON: 

Background 

The  A"ress  Board  is  an  independent 
Fed^'ral  agency  whose  primary  mission 
is  to  promote  accessibility  for 
individuals  with  disabilities.  The 
Access  Board  is  responsible  for  issuing 
guidelines  to  assist  other  Federal 
agencies  in  establishing  accessibility 
standards  for  buildings  and  facilities 
under  tne  Architectural  Barriers  Act  of 
1 968  and  the  Americans  with 
Disabilities  Act  of  1990,  In  1991.  the 
Access  Board  issued  the  Americans 
with  Disabilities  Art  .^accessibility 
Guidelines  (AC.A.-\G)  See  36  CFR  part 
1191  The  Department  of  Justice  and  the 
Department  of  Transportation  adopted 
ADA-\G  as  the  accessibility  standards 
fur  newly  constx'ucled  or  altered 
buildings  and  facilities  in  regulations 
implementing  certain  titles  of  the  ADA. 


See  2fl  CFR  part  36.  49  CFR  part  37  The 
Access  Board  has  recently  proposed  to 
revise  ADAAG  by  adding  new  sections 
for  certain  State  and  local  government 
facilities.  See  57  FR  60612  (De<,t.rabw 
21.  1992).  The  Access  Board  is  also 
considering  adopting  the  revised 
ADAAG  as  the  applicable  standard  for 
newly  constructed,  altered,  or  leased 
Federal  facilities  under  the 
Architectural  Barriers  Act.  Standards 
issued  by  other  Federal  agencies  under 
the  Architectural  Barriers  Act  or  the 
Americans  with  Disabibties  Act  are 
required  to  be  consistent  with  the 
Access  Board's  guidelines.  As  a  result, 
it  is  anticipated  that  ADAAG  will 
eventually  be  the  single  accessibility 
standard  for  places  of  public 
accommodation  and  commercial 
fiacilities,  State  and  local  government 
facilities,  and  Federal  facilities 

During  the  initial  nilemakinR  tc 
establish  ADAAG.  the  Access  Board 
asked  questions  on  a  number  of  issues. 
See  56  re  2296  (January  22,  1991)  The 
comments  received  contributed 
considerably  to  the  development  of  the 
guidehnes.  However,  the  comments  also 
revealed  several  areas  where  existing 
Information  was  Insufficient  to  allow 
the  Access  Board  to  set  specific 
recmiraments.  Furthermore,  some  of  the 
tecnnical  provisions  in  ADA/vG  are 
based  on  research  that  is  several 
decades  old  and  may  not  reflect  the 
needs  of  the  current  population  of 
individuals  with  disabilities. 
Consequently,  the  Access  Board 
compiled  a  list  of  thirty-one  areas  that 
may  be  in  need  of  further  study  before 
new  or  additional  accessibility 
guidelines  can  be  developed. 

On  May  12, 1992.  the  Access  Board 
published  a  ^otice  in  the  Federal 
Register  requesting  comments  on  the 
thirty-one  areas  identified  during  tlie 
initial  ADAAG  rulemaking.  See  57  FR 
2036  (May  12. 1992).  The  notice 
requested  information  on  research 
activities  which  are  being  planned  or 
sponsored  by  other  public  and  private 
organizations  in  the  areas  identified,  as 
well  as  recommendations  for 
prioritizing  the  areas  for  the  Access 
Board's  technical  assistance  and 
research  plan  for  fiscal  years  1993 
through  1997.  Fifty-four  comments  were 
received  in  response  to  the  research 
notice.  Commenters  identified 
seventeen  studies  and  reports  relating  to 
the  research  areas.  Commenters  also 
suggested  several  areas  in  need  of 
research  that  were  not  identified  in  the 
research  notice. 

Upon  considering  the  responses  to  the 
notice,  the  Access  Board  has  established 
the  following  objectives  for  its  technical 
assistance  and  research  program: 


(1)  To  evaluate  the  effectiveness  of 
existing  accessibility  g-uideiines.  Many 
of  the  technical  provisions  of  AD.A^^G 
are  based  on  rt^search  conducted  in  the 
19"0's  tliHt  suDCortpd  the  de\e!opni'-nt 
of  the  .\.NSI  An  7, 1-1980  and  19h6 
standards  on  which  tlie  guidelines  are 
based.  The  Access  Board  wiil  sponsor 
research  to  ensure  that  ADi\AG  rem»iin'; 
consistent  with  technological  advances, 
other  research  findings,  and  changes  in 
model  codes  aiid  standards,  and  that  the 
guidelines  continue  to  meet  the  needs  of 
individuals  with  disabilities. 

(2j  To  pro\!de  a  basis  to  develop  new 
accessibdity  guidelines.  In  light  of 
evolving  teriinolcgy  and  to  allow 
flexibility  in  design  the  Access  Board 
has  established  performance  standards 
in  several  areas.  For  pxarr.ple,  .i*J}.A.^G 

4  34  4  requires  automated  teller 
machines  to  be  accessible  to  and  usable 
by  persons  with  vision  impairments  and 
ADAAG  10.3.1(14)  requires  effective 
corr..T.anication  for  persons  with 
hearing  impairments  in  transit  facilities 
v^here  there  is  a  public  address  system. 
In  G'J-ier  areas,  the  Access  Board  did  not 
have  sufficient  information  to  establish 
any  guidelines  and  reserve<i  provisions 
(e.g.,  .*lDA.AG  4  12,  Windows;  AD.^^\G 

5  9,  Quiet  Areas;  36  CFR  1192.177, 
Ferries,  excursion  boats  and  other 
vessels).  The  Access  Beard  will  sponsor 
research  to  determine  whether 
performance  standards  have  rnsulted  in 
effecti--e  design  solutions  that  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  and  to 
de\'e!op  guidelines  for  reser.'od 
provisions  and  other  areas  identified  in 
response  to  public  need. 

Consistent  with  tnese  objectives,  the 
Access  Board  selected  the  following 
rese-irch  areas  as  priorities  for  fiscal 
year'.  1993  and  1994.  subject  to 
availaniaty  of  funds; 

(1)  Detectable  warnings; 

(2)  Technical  requirements  for  ramps; 

(3)  Clear  rioor  spare,  maneuvering 
clearances  and  reach  range  requirements 
for  individuals  using  power  wheelchairs 
and  three-wheeled  scooters;  and 

(4)  Public  inform.ation  for  individuals 
with  cognitive  disabilities. 

These  areas  are  further  discussed 
beiow. 

Detectable  Warnings 

The  majority  of  commenters  on  the 
research  notice  urged  the  Access  Board 
to  sponsor  additional  res8an:h  on 
detectable  warnings,  including  whether 
they  are  actually  needed  by  individuals 
with  vision  impairnients:  whether  they 
pose  potential  safety  hazards  for  others; 
and  tlieir  durability  and  maintainability, 
especially  under  certain  climat.c 
conditions  (e.g.,  snow  and  ice  and  the 
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need  for  snow  and  ice  removal).  A 
national  organization  representing 
individuals  vith  disabilities  expr^f.'^sed 
specific  concern,  abcut  detectable 
warnings  at  curb  ramps  interfering  with 
the  ability  of  wheelchair  users  and  other 
individuals  with  m.obility  im.painPients 
to  safely  negotiate  the  sloped  surfaces. 
In  light  of  thesf  comments  and  a 
petition  for  rulemaking  filed  by  the 
International  Mass  Retail  Association  m 
November  1992  regarding  detectable 
warnings,  the  Access  Board  will  sponsnr 
research  on  detectable  warnings.  This 
project  will  include  an  international 
literature  review  end  post -construction 
evaluations  of  detectaole  warnings  at 
curb  ramps  and  on  walkways  that  adjoin 
a  vehicular  area  where  there  are  no 
curbs.  For  additional  infonnation,  see 
notice  of  proposed  rulemaking 
published  elsewhere  in  today's  Federal 
Register  to  suspend  temporarily  certain 
requirements  for  detectable  warnings 
until  Ianuar>'  25,  1995,  while  research  ,s 
conducted, 

Technical  Requirementj  for  Ramps 

During  the  initial  ADAAG 
aiiemaklng,  the  Access  Board  asked 

questions  regarding  the  adequacy  of  the 
1.12  maximum  slope  requirement  for 
ramps.  This  maximum  ramp  slope  was 
originally  established  in  1961  bv  the 
AN  .SI  Al'l  7,1-1961  standard.  A'large 
number  of  comments  were  received  on 
this  issue.  While  a  majority  of  the 
responses  favored  a  maximum  ramp 
slope  of  1,12,  about  a  third  of  the 
comraenters  recommended  that  the 
maximum  ramp  slope  be  reduced.  Some 
commenters  suggested  a  ramp  slope  of 
1  16  to  1  20,  Although  the  1:12 
maximum  ramp  slope  was  retained  in 
ADAAG,  'l\i  Access  Board 
recommended  that  further  research  be 
conaucted  and  influded  a  note  in  the 
appendix  to  AD.-VAG  that  ramp  siopes 
between  1:16  to  1:20  are  preferred.  See 
ADi*-AG  A4  8.2. 

In  respon.se  to  the  Access  Board's 
research  notice,  the  New  Jersey  Institute 
of  Technology  noted  that  considerable 
study  has  aL'eedy  been  done  on  the 
"inaaequacy  of  the  present  [ramp  slope) 
standard  for  manual  wheelchair  users" 
aiid  recomiHiended  that  research  address 
the  difficulty  that  individuals  with 
mobility  impairm.ents  who  aie 
ambulatory  may  have  in  negotiating 
sloped  surfaces,  AjioLher  commenter, 
the  Institute  for  Technology 
Development,  noted  that  mar.ual 
wheelchair  u.sers  participating  in  a 
residential  access  study  found  14  foot 
ramps  with  a  1:12  slope  difficult  to  use 
and  that  the  majority  of  ir.dividuals 
with  mobility  impainnents  who  are 
ambulatory  had  difficulty  negotiating 


ramps  and  preferred  to  use  steps  Fi.;r 
example,  individuals  with  abcve  knee 
emputations  mav  not  have  the  ahihty  to 
flex  a  prosthetic  knee  toint  wh,i:e 
walking.  In  addition,  new  tvpr..s  o' 
wheelchairs  have  been  in'rociired 
during  the  last  decade  such  a.s  '.port 
models  which  ha\e  a  different  center  of 
gravity  which  might  cause  them  to  tip 
more  easily  on  a  112  ramp  slope  (the 
maximum  allowed  in  ADAAG).  The 
Access  Board  will  sponsor  a  research 
protect,  to  btudv  remp  siope  in  relation 
to  distance,  including  the  adequacy  of 
the  1:12  maximum  slope  and  30  foot 
mR-xim.um  length  for  today's  population 
of  individuals  with  miobility 
impairments.  The  researt.h  project  will 
evaluate  existing  research  and  conduct 
human  subject  testing  focused  on 
individuals  with  disabilities  who  use 
mobility  devices  that  have  not  been  the 
subject  of  previous  study. 

CJear  Floor  Space,  Maneuvering 
Clearances,  and  Reach  Range 
Requirement*  for  Individuals  IMng 
Power  VVheelcihairs  and  Three-Wh  r I«h1 
Scooters 

Major  advances  in  medical  technology 
in  the  last  decade  have  resulted  in  a 
significant  increase  in  the  number  of 
persons  using  power  mobility  devices. 
Not  only  are  people  today  living  longer, 
but  people  are  also  surviving  accidents 
and  diseases  resulting  in  severe 
disabilities.  In  addition,  many  more 
individuals  with  disabiUties  are  taking 
advantage  of  power  mobility  aids  to 
increase  their  range  of  activities  partly 
in  response  to  increased  accessibiUty  to 
pubhc  accommodations,  transportation, 
and  employment  opportunities.  As  a 
result,  three-wheeled  scooters  and 
power  wheelchairs  are  one  of  the  fastest 
growing  segments  of  the  mobility  aid 
market.  Existing  ADAAG  requirements 
for  maneuvering  clearances  allow  some 
of  the  clear  floor  space  to  extend  under 
certain  elements  (e.g.,  lavatories  and 
drinking  fountains)  provided  that  they 
have  sufficient  vertical  clearance  for 
knees  and  toes.  However,  the 
requirement  for  clearance  imder  these 
elements  assumes  that  the  person  is 
using  a  manual  wheelchair.  See  ADAAG 
Fig.  A3.  The  tiller  of  a  three- wheeled 
scooter  is  in  front  of  the  user's  knees 
and  therefore  cannot  be  accommodated 
under  these  elements.  Moreover,  the 
control  box  of  most  power  wheelchairs 
will  not  fit  under  these  elements. 

Maneuvering  power  wheelchairs  and 
three  wht>eled  scooters  in  confined 
spaces  is  not  just  the  function  of  the 
mobility  device  but  also  the  abiUty  of 
the  user  to  manipulate  the  controls. 
Several  commenters  supported  research 
on  this  issue.  For  example.  Eastern 


Fai6i\  z-ed  Veterans  Association  stated 
"the  longer  (and  often  wider) 
wheelbases  of  power  chairs  and 
scooters,  coupled  with  electric  controls 
which  make  subtle  position  and 
direction  adjustments  more  difficult 
than  for  those  using  manual  chairs  can 
adversely  Impact  the  usability  of  spaces 
which  meet  only  the  minimum 
accessible  dimensions." 

La  regard  to  reach  ranges,  the  tiller  of 
three-wheeled  scooters  prevents 
individuals  using  tbese  mobiUty  devices 
from  approaching  elements  (e.g., 
telephones,  Ught  switches)  in  me 
forward  direction  as  closely  as  could  be 
achieved  from  a  manual  wheelchair. 
Furthermore,  individuals  using  pr  \*  " 
wheelchairs  are  more  likely  to  hd  v  t'  e 
restricted  reach  range  due  to  limited 
upper  body  mobility.  Thus,  in  addition 
to  clear  floor  space  and  maneuvering 
requirements,  the  achievable  reach 
ranges  for  individuals  using  power 
wheelchairs  and  three-wheeled  scooters 
is  different  than  individuals  using 
manual  wheelchairs  upon  which  most 
previous  studies  have  been  conducted. 
The  Building  Owners  and  Managers 
Association  International  supported 
research  in  this  area  and  recommended 
that  "if  guidelines  are  developed  for 
persons  using  powered  wheelchairs  and 
three-wheeled  scooters,  strong 
consideration  should  be  given  to  where 
and  when  the  guidelines  would  apply." 

The  Access  Board  has  also  recently 
examined  the  reach  range  requirements 
for  accessible  automated  teller  and  fare 
vending  machines.  See  proposed  rule 
amending  the  reach  range  requirement 
for  automated  teller  and  fare  vending 
machines  57  FR  41006  (September  8, 
1992).  As  discussed  in  that  document, 
the  54  inch  maximum  height  is  taken 
from  ANSI  A117.1-1980.  The  original 
research  for  that  reach  height  was 
conducted  in  the  1950's  and  consisted 
of  measuring  how  high  wheelchair  users 
could  extend  their  arms  in  a  vertical 
direction  on  a  wall.  The  studies  appear 
not  to  have  tested  in  depth  whether 
wheelchair  users  or  other  individuals 
with  disabilities  could  manipulate 
controls  at  that  height,  such  as  inserting 
a  card  in  an  automated  teller  or  fare 
vending  machine.  Furthermore,  the 
existing  research  does  not  appear  to 
address  the  depth  to  which  an 
individual  can  reach  and  manipulate 
controls  at  different  heights.  The  Access 
Board  has  proposed  to  amend  ADAAG 
to  include  a  table  of  reach  depths  and 
maximum  heights  for  automated  teller 
and  fare  vending  machines  controls 
based  on  a  strai^t  line  interpolation 
connecting  the  points  between  the 
maximum  side  reach  with  and  without 
an  obstruction  as  a  reasonable  way  to 
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p-  Jiiftiss  'S,e  ■,->';•.. >j  c:f  :nc:-9ased  rwach 
Hept;  -exulting  from  recessed  controls 
■ird  "n-  ;:.  spallation  of  surrounds  in 
:-';ut  o'  the  machines.  The  Access  Board 
recognizes  tliat  any  reach  range 
requirement  must  also  take  Into  account 
the  needs  of  other  user  groi^ps  su.  h  ^s 
individuals  who  have  difficulty 
stooping  or  bending  and  individuals 
who  are  iihcr*  ^tatured  and  thd!  Further 
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defir:!".  \e  spc,:^.  ,ati'.;r;s 

The  Access  doa;,i  will  sponsor  a 
research  proiei  t  or.  ciear  floor  s^ace. 
maneuvering  clearances  and  r^ach  range 
requirements  for  .ndr.iduals  us:n^ 
power  wheflLhairs  and  thr*>e-v,he«if'd 
scooters.  The  project  will  also  study 
whether  additional  specifications  for 
inferior  circi^Jar  m  transportati'.n 
vehicles  are  nef>dt»d.  inoiuriir.K  sria-x 
hrr.itations  at  fare  txDxes  in  bi.s«s  ar^.' 
hght  rail  vehicles  and  whether  fd-e 
boxes  in  such  vehicles  rouid  h^i  nM  :.^ 
smaller  or  placed  different! v   In 
addition.  Lne  project  will  mci;.  i"  a 
literature  review  on  reach  rang-s 
focusing  on  the  population  that  wa.^ 
tested  by  earlier  research  on  reach 
ranges  and  the  extent  'o  which  the 
earlier  research  tested  the  manipuiatiun 
of  conL-ols  at  different  heights  and  reach 
depths.  The  Access  Board  will  consider 
sponsoring  additional  -esearch  on  reach 
ranges  after  the  literature  review 

Public  Information  for  Individuals  With 
Cognitive  Disabilities 

Numerous  comrnenters  on  the 
research  notice  expressed  cor  rem 
regarding  the  lack  of  acressibihty 
provisions  for  individuals  with 
cognitive  disabilities  The  Arc  formerly 
the  Association  f^r  Retarded  Citizens  of 
the  United  States)  pointed  out  that  of 
the  43  million  Americans  with 
disabilities,  it  is  estimated  that  25 
percent  cr  about  n  million  mdividua'<; 
have  a  cognitive  aisability  such  as 
mental  retardation,  traumatic  br«in 
injury,  learr.inc  disabilities  or 
Alihein.er's  d,s«ase  At  its  1391 


national  consensus  development 
conference  on  title  ID  of  the  ADA,  the 
Arc  concluded  that  signajjp  and 
customer  service  are  two  .ca'  .■  a;v  ■-> 
that  must  be  considered  when 
developing  strategies  to  prov.  .e  "^..ai 
access  for  individuals  with  cognitive 
disabihties.  The  Arc  felt  the 
development  and  widespread  ust  cf  a 
system  of  pictograms,  for  example, 
would  reduce  structural  communication 
barriers  and  greatly  enhance  accts*  The 
Society  of  Environmer.tal  Graph. c 
Designers  supported  aMressing  the 
needs  of  individuals  with  cognitive 
disabilities  and  stated  that  theix 
members  would  support  the 
development  of  a  symbol  system  that 
would  assist  in  integrating  individuals 
with  cognitive  disabilities  into  everyday 
activities  such  as  shopping,  banking  or 
using  public  transportation  The  C:«^n*er 
for  Accessible  Housing  also  ur^ed 
"inclusion  of  research  on 
communication  problems  resulting  frnin 
cognitive  impairments."  Verbal 
Landmaric,  Inc.  urged  the  Board  to 
establish  guidelines  that  'demonstrate 
equal  consideration  to  the  vision. 
cognitive,  and  mentally  impaired 
individuals  as  well  as  the  phvsic^llv 
disabled."  Metro-Dade  Transit  Agency 
feh  that  "uniform  signage  in 
transportation  facilities  that  meet  the 
needs  of  individuals  with  visual 
impairments  and  developmental 
disabilities  would  be  extremely 
beneficial  and  consistent  with  the 
concept  of  universal  design ' ' 

The  Access  Board  will  sponsor  a 
research  project  on  symbols,  signage. 
and  information  that  would  effectively 
convey  public  information  and 
wayfinding  information  to  individuals 
with  cognitive  disabihties  in  buildings, 
transportation  faciUUes  and  outdoor 
facilities. 

Uther  issues 

The  Access  Board's  research  program 
for  fiscal  year  1993  and  1994  will  also 
include  the  preparation  of  regulatory 


iinpict  analyses  for  planned  ruieineking 
In  the  artas  '  f  recreational  facilities, 
outdoor  .J-^'ve     lod  --phs.  ^ind  children's 
environ  nt-nts 

The  research  notice  also  requested 
comment  on  proposed  focus  issues  for 
fiscal  years  1993  through  1997.  The 
.Access  Board  adopted  the  focus  year 

p  V;:  y  prit.r  to  the  Americans  With 
Dcv,.  i.ives  .\(  t  to  assist  in  selecting 
technu  <>!  3 -t, stance  and  research 

proiect.s  aiin-d  at  improving 
8.-rJii;ix:turaI.  tran,sp';rt3i;,,)n,  and 
commuiiiuarion  accessibility,  Few 
commenters  expressed  interest  m  the 
fvcus  i.ssues  in  light  of  its  increased 
responsibiiities  under  the  Amenciins 
With  Disabilities  Act,  the  Access  Bo^ird 
has  decided  to  drop  the  focus  year 
policy  and  will  devote  ail  ot  its  research 
funds  to  ihe  developmenl  of 
accessibility  guidelines  for  the 
Americans  With  Disabilities  Art 

This  notice  of  pnorities  does  not 
solicit  contract  applications  for  these 
research  areas.  Requests  for  proposals 
for  fiscal  year  1993  projects  were 
published  in  the  Commerce  Business 
Daily  this  spring  and  the  research 
projects  are  expected  to  commence  this 
fail. 

Additionally,  the  .Access  Board  is 
interested  in  receiving  information  on 
technical  and  research  activities  which 
are  being  planned  or  sponsored  by  othe' 
public  and  private  organizations, 
including  published  and  unpublished 
studies  on  issues  related  to 
architectural,  transportation,  and 
communication  accessibility.  Copies  of 
reports  or  other  information  should  be 
sent  to  Laurinda  Steele  at  the  address 
indicated  at  the  beginning  of  this  notice. 
Kathljjcn  K.  Parker. 

Chairwan.  Architectural  and  Tninspo^.ation 

Barriers  Compliance  Board 

iFR  D'K-    'd.]--:5a41  Filed  7-^-93.  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
;A-357-.eo«] 

Notice  of  Final  Determination  ot  Sales 
at  Less  Than  Fair  Value:  Certain  Coid- 
Rolled  Carbon  Steel  Flat  Products 
From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  lulv  9.  1993. 
FOR  FUBTuiEa   NFOf'MA"  ON  CONTACT:  Will 
Sjotjerg  or  Linda  L.  Fasden,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230: 
teipphonn:  f202)  482-3793. 

f  mal  UuttTmination 

We  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
from  Argentina  are  being,  or  are  likely 
to  be,  sold  in.the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  final  margin  is 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  on  February  4,  1993 
(58  FR  7066).  the  following  events  have 
occurred. 

In  response  to  a  request  by  Sociedad 
Mixta  Siderurgia  Argentina  (SOMISA), 
the  Department  postponed  the  Final 
Determination  until  not  later  than  June 
21,  1993  (58  FR  8736  (February  17, 
1993)). 

SOMISA  submitted  its  cost  of 
production  questionnaire  response  on 
March  8,  1993.  On  March  12,  1993,  the 
Department  issued  its  cost  of  production 
deficiency  questionnaire.  The 
Department  did  not  receive  the 
deficiency  questionnaire  response. 

From  March  15  through  March  19. 
1993,  the  Department  conducted  a 
verification  of  SOMISA's  sales 
questionnaire  responses  in  Buenos 
Aires.  Argentina. 

On  March  24,  1993,  SOMISA  notified 
the  Department  that  it  would  no  longer 
participate  in  the  Department's 
antidumping  duty  investigation  of  cold- 
rolled  carbon  steel  from  Argentina  and 
requested  the  return  of  SOMISA's 
submissions.  Subsequently,  on  April  19, 
1993,  the  Department  returned  to 
SOMISA  all  of  their  proprietary  and 
confidential  submissions  related  to  the 
investigation. 


On  February  12,  1993,  petitioner 
requested  to  participate  in  an 
administrative  hearing  pursuant  to  19 
CFR  353.38(b).  Petitioner  filed  a  case 
brief  on  May  7,  1993.  However,  as  a 
result  of  SOMISA's  withdrawal  from  the 
investigation,  on  May  12,  1993, 
petitioner  withdrew  its  request  for  the 
hearing. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  "class 
or  kind"  of  merchandise:  certain  cold- 
rolled  carbon  steel  flat  products.  The 
full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
of  this  final  determination. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  the  product  covered  by  this 
investigation  also  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  from  Argentina  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Because  SOMISA  failed  to  provide  a 
deficiency  response  to  the  cost  of 
production  questionnaire  and  requested 
the  withdrawal  of  all  of  its  proprietary 
and  confidential  submissions  related  to 
the  investigation,  as  discussed  in  the 
"Case  History"  section  of  this  notice, 
the  Department  has  no  choice  but  to 
treat  SOMISA  as  an  uncooperative 
respondent  and  assign  it  a  rate  based  on 
best  information  available  (BIA),  in 
accordance  with  section  776(c)  of  the 
Act.  The  withdrawal  from  the  record  of 
SOMISA's  submissions  has  the 
consequence  of  removing  from  the 
administrative  record  any  basis  for 
showing,  either  now  or  on  appeal,  that 
SOMISA  had  been  cooperative  during 
these  investigations.  (See,  e.g.,  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from 
France,  58  FR  6205  (January  27,  1993)). 
We  determine  that  BIA  is  information 
contained  in  the  petition,  and  as  an 
uncooperative  respondent,  have 
assigned  SOMISA  the  highest  of  the 
margins  calculated  based  on  the 
information  in  the  petitions.  As  BLA,  we 
used  prices  provided  in  the  petition.  We 
compared  U.S.  prices  derived  from  IM- 


145  import  statistics  to  home  market 
prices  stipulated  in  an  agreement 
between  the  Government  of  Argentina 
and  the  Argentine  steel  producers  and 
based  our  determination  on  the 
comparison  that  yielded  the  highest 
margin. 

In  their  case  brief,  petitioners  urged 
the  Department  to  apply  as  BLA  the 
highest  margins  alle'ged  in  the  petition. 
As  noted  above,  we  have  done  so. 

United  States  Price 

We  based  USP  on  information 
provided  in  the  petition.  Petitioners 
provided  U.S.  prices  based  on  monthly 
customs  values  of  imported  cold-rolled 
steel  during  the  months  September  1991 
through  February  1992.  The  petitioners 
adjusted  for  the  reembolso  tax  rebate. 

Foreign  Market  Value 

We  based  FMV  on  information 
provided  in  the  petition.  Petitioners 
based  FMV  on  prices  stipulated  in  the 
Steel  Price  Reduction  Agreement,  dated 
April  11,  1991,  between  the  Argentine 
Undersecretary  of  Industry  and 
Commerce  and  the  Steel  Industry 
Center,  a  trade  organization  comprised 
of  the  major  steel  producers,  including 
SOMISA.  The  petitionRrs  adjusted, 
where  appropriate,  for  the  reembolso  tax 
rebate  and  credit  expenses. 

Interested  Party  Comments 

Comment:  The  petitioners  argue  that 
the  Department  should  modify  the 
estimated  dumping  margins  alleged  in 
the  petition  because  these  margins 
adjusted  for  an  Argentine  "reembolso" 
tax  rebate  when,  in  fact,  the  Department 
did  not  adjust  for  this  rebate  in  the 
preliminary  determination  (Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  58  FR  7066,  7067 
(February  4,  1993)), 

Department's  Position:  We  disagree 
with  the  petitioner.  The  Department 
inadvertently  disallowed  the  adjustment 
for  the  "reembolso"  rebate  in  the 
preliminary  determination.  Therefore, 
consistent  with  our  determination  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Metal  From 
Argentina,  56  FR  37891,  37895  (August 
9,  1991),  we  will  not  modify  the 
estimated  dumping  margins  in  the 
petition,  instead  leaving  the  petition's 
margins  intact. 

Continuation  of  Suspension  of 
Liquidation 

In  accord.mce  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  cold-rolled 
steel  from  Argentina  that  are  entered,  or 
withdrawn  from  warehouse,  for 


consumption 
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consumption  on  or  after  February  4, 
.1993,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  average  dumping 
margins  are  as  follows: 


Producer/manufacturer/exporter 

Margin 
percent- 
age 

SOMISA   

51.58 

All  others  

51.58 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "[njo  product  •   *  'shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies  as  determined  in  Certain  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  From  Argentina;  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  56  FR  28527  (June  21, 1991). 
which  is  1.75  percent  od  valorem,  will 
be  subtracted  from  the  dumping  margin 
for  deposit  or  bonding  purposes, 
resulting  in  a  cash  deposit  rate  of  49.83 
percent  ad  valorem  for  SOMISA  and  all 
other  exporters. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to  the  U.S.  industry  no  later  than 
45  days  after  our  final  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
ndmini.straMvi^  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 

A  PC) 

Ihi.s  dfciiormination  is  published 
Dursuant  to  section  735(d)  of  the  Act 

■■  .'i  V^CFR  1=^1  2nfa){4). 


Dated:  June  21,  1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  flat-rolled  steel 
products,  constitute  the  following  four 
separate  "classes  or  kinds"  of 
merchandise,  as  outlined  below. 
Although  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  descriptions  of  the  scope  of 
these  proceedings  are  dispositive. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  hot-rolled 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers),  or  in  straight 
lengths  which  are  less  than  4.75 
millimeters  in  thickness  and  of  a  width 
measuring  at  least  10  times  the 
thickness,  as  currently  classifiable  in  the 
HTS  under  item  numbers  7208.11.0000. 
7208.12.0000,  7208.13,1000. 
7208.13.5000,  7208.14.1000. 
7208.14.5000.  7208.21.1000. 
7208.21.5000.  7208.22.1000. 
7208.22.5000.  7208.23.1000. 
7208.23.5030,  7208.23.5090. 
7208.24.1000,  7208.24.5030. 
7208.24.5090,  7208.34.1000. 
7208.34.5000,  7208.35.1000. 
7208.35.5000,  7208.44.0000. 
7208.45.0000.  7208.90.0000. 
7210.70.3000.  7210.90.9000. 
7211.12.0000.  7211.19.1000. 
7211.19.5000.  7211.22.0090. 
7211.29.1000.  7211.29.3000. 
7211.29.5000.  7211.29.7030, 
7211.29.7060,7211.29.7090, 
7211.90.0000,  7212.40.1000, 
7212.40.5000.  7212.50.0000. 
7214.30.0000.  7214.40.0010. 
7214.50.0010,  7214.60.0010.  and 
7215.90.5000.  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  certain  seat  belt 
retractor  spring  steel  and  certain  carbon 
band  saw  steel,  which  are  defined 


respectively  by  the  following 
specifications: 

Certain  Seat  Belt  Retractor  Spring  Steel 

Chemical  Composition: 

Carbon— 1.21%-1. 35% 

Manganese— O.15%-0.35% 

Phosphorus — 0.025%  maximum 

Sulphur — C.010%  maximum 

Silicon— 0.10%-O.25% 

Aluminum — 0.015%  maximum 

Chromium— 0.10%-0.30% 

Copper — 0.15%  maximum 
Microstructure:  Must  be  fully  sorbitic 
with  carbide  size  #1  absolute 
maximum. 
Width:  14  inches  maximum 
Thickness:  0.07  inch-0.125  inch 

Certain  Carbon  Band  Saw  Steel 

Chemical  Composition: 
Carbon— 0.78%-0.83% 
Manganese— O.35%-0. 50% 
Phosphorus — 0  020%  maximum 
Sulphur — 0.008%  maximum 
Silicon— 0.10%-0. 20% 
Aluminum— 0.020%-0.060% 
Chromium— 0.05%-0. 15% 
Copper — 0.12%  maximum 
Non-Metallic  Inclusion  Rating: 

(1)  IPSI  10,000  maximum 

(2)  ASTM  E45 
A:  2  maximum 

B  and  C:  1  maximum 
D:  1  maximum 

(3)  DIN  50602 
SS:  maximum  3 
OA:  maximum  1 
OS:  maximum  1 
OG:  maximum  2 

Banding:  #1  maximum 
Decarburization: 

Complete=0.0005  inch  maximum 

Total=0.002  inch  maximum 
Width:  14  inches  maximum 
Thickness:  0.07  inch-0.125  inch 

Certain  Cold-Boiled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat-rolled 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000.  7209.12.0030, 
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7209  12  0090, 
7209  13  0090. 
7209,14  0090, 
7209  22,0000, 
7209  24  1000, 
7209  31  0000 
7209  33  0000, 
7209,41  0000, 


7209  13  0030, 
7209  14  0030, 
7209  21  0000 
7209  23  OOOO. 
7209  24  5000, 
7209  32  0000. 
7209  34  0000. 
7209  42  0000 


7209  43  0000.  7209  44  0000 

7209  90,0000,  7210.70,3000, 

7210  90  9000,  7211  30  1030 

7211  30  1090,  7211  30  3000, 
7211  30  5000,  7211  41  1000. 
7211  41  3030,  7211  41  3090. 
7211  41  5000.  7211  41,7030. 
7211  41  70fiO,  7211  41  7090. 
7211  49  1030.  7211,49,1090. 
7211  49  3000.  7211  49  5030. 
7211  49,5060,  7211,49  5090. 

7211  90  0000,  7212  40  1000. 

7212  40  5000.  7212  50  0000. 
7217  11  1000.  7217  11,2000. 
7217  11  3000,  7217,19  1000. 
7217  19  5000.  7217  21  1000. 
7217  29  1000.  7217,29  5000. 
7217  31  1000,  7217  39.1000,  and 
7217  39  5000  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrer,tangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  roihng  process  (i.e., 
products  which  have  be«n  "worked 
after  rolling") — for  example,  products 
which  have  be«n  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  is  certain  shadow  mask 
steel,  i,e,,  aluminum-kilU'd.  cold-rolled 
sleel  coil  that  is  open-coil  annealed,  has 
a  carbon  content  of  less  than  0  002 
percent,  isof  0  003  to  0  012  inch  in 
thickness,  15  to  30  inches  in  width,  and 
has  an  ultra  Hat,  isotropic  surface. 

Certain  Corrosion-Resistant  Carbon 

Steel  Flat  Products 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetailic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layersl  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4  75  millimeters, 
are  of  a  width  of  0  5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  PfTS  under 
item  numbers  7210.31  0000. 
7210  39  0000,  7210  41  0000. 
7210.49  0030,  7210  49.0090. 
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7210,60.0000.  7210  70  6030. 
7210.70.6060.  7210.70.6090. 
7210.90.1000.  7210.90.6000. 
7210.90.9000.  7212.21.0000, 
7212.29.0000.  7212.30.1030. 
7212.30.1090.  7212.30  3000, 
7212.30.5000.  7212.40.1000. 
7212.40.5000.  7212.50.0000. 
7212.60.0000,  7215.90.1000. 
7215.90.5000,  7217.12.1000. 
7217.13.1000,  7217.19.1000, 
7217.19.5000.  7217.22.5000. 
7217.23.5000.  7217.29.1000. 
7217.29.5000.  7217.32,5000. 
7217,33.5000.  7217.39.1000.  and 
7217.39.5000.  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i  e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin.  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetailic  substances  in 
addition  to  the  metallic  coating  Al.so 
excluded  from  these  investigations  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4  75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i  e.. 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1.250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters. 
not  in  coils  and  without  patterns  in 
relieO.  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetailic  substances;  and  certain  hot- 
rolled  carbon  steel  flat  rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetailic  substances. 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000.  7208,32.0000. 


720a  33.1000,  7208,33  5000, 
7208  41  0000,  7208  42  0000, 
7208.43  0000,  7208  90  0000. 
7210.70  3000,  7210  90  9000, 
7211.11,0000,  7211  12  0000, 
7211  21  0000.  7211  22  0045. 
7211  90.0000,  7212.40  1000, 
7212,40  5000.  and  7212  50.0000. 
Inc;luded  in  tliese  investigations  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-sedion  is 
achieved  subsequent  to  the  rolling 
process  (i  e,,  producis  which  have  been 
"worked  after  rolling")— for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
these  investigations  is  grade  X-70  plate. 

Scope  Issues  Since  the  Preliminary 
Deterwinntio-ns 

Since  the  Department  issued  its 

preliminary  countervailing  duty 
determinations  and  its  preliminary 
determinations  of  .sales  at  less  than  fair 
value  (LTFV)  in  these  investigations  on 
.N'ovembtir  27,  1992,  and  January  26. 
1993,  respectively,  the  Department  has 
addressed  the  following  scope  issues. 
All  memoranda  referred  to  below  are 
available  in  Import  Administration's 
Central  Records  Unit  located  in  room  B- 
099  of  the  Main  Commerce  Building. 

Several  of  these  issues  concern 
requests  for  modifications  to,  or 
exclusions  from,  the  scope  of  particular 
LTFV  or  CVD  investigations  {e  g.,  the 
LTFV  investigation  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
lapan).  In  the  interest  of  maintaining  a 
uniform  scope  description  for  all  of  the 
investigations  (see  next  paragraph),  we 
have  evaluated  these  requests  in  the 
context  of,  and  made  any  modifications 
to  or  clarifications  of,  the  scope  of  all  of 
the  investigations  regarding  the  relevant 
class  or  kind  rather  than  just  the 
particular  investigQtion(s)  cited  in  tho.se 
requests. 

On  March  8,  1993,  the  Department 
aligned  the  scope  of  the  countervailing 
duty  investigations  of  certain  carbon 
steel  flat  products  with  the  scope 
description  published  in  the 
preliminary  determinations  for  the 
concurrent  less-than-fair-value 
investigations  of  these  products  (See 
Postponement  of  Final  Determinations, 
Notice  of  Public  Hearing  Schedule, 
Revision  of  Scope,  and  Termination  of 
the  Suspension  of  Liquidation: 
Countervailing  Duty  Investigations  of 
Certain  Steel  Products  from  Various 
Countries.  58  FR  12,935.  12.936  (March 
8,  1993);  and  Appendix  I  to  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  58  FR 
7066.  7067  (February  4.  1993).) 
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American  Goods  Returned 

Background.  United  States  origin  steel 
that  is  exported,  processed  abroad  and 
returned  to  the  United  States  for  further 
processing  is  eligible  to  enter  the  United 
States  under  Customs  "American  Goods 
Returned"  (AGR)  program  (HTS 
subheading  9802.00.60).  When 
merchandise  is  imported  under  AGR. 
normal  Customs  duties  are  assessed 
only  on  the  foreign  value  added. 

Interested  Party  Comments. 
Respondents  argue  that  certain 
merchandise  entered  under  AGR  is 
outside  the  scope  of  this  investigation. 
Specifically,  U.S.  origin  steel  that  has 
not  been  substantially  transformed 
abroad  remains  U.S.  origin 
merchandise,  which  is  not  subject  to 
antidumping  (AD)  or  counter\'ailing 
duties  (CVD).  Respondents  further  argue 
that  even  if  merchandise  imported 
under  AGR  has  acquired  a  new  country 
of  origin  through  substantial 
transformation,  AD  and  CVD  duties 
should  be  collected  only  on  the  foreign 
value  added.  Petitioners  argue  to  the 
contrary  that  all  merchandise  imported 
under  AGR  is  subject  to  AD  and  CVD 
duties,  regardless  of  whether  the 
merchandise  has  been  substantially 
tr  insformed  outside  the  United  States. 
However,  petitioners  agree  with 
respondents  that  AD  and  CVD  duties  on 
AGR  imports  should  be  collected  only 
on  the  foreign  value  added. 

Department's  Position.  It  is  the 
Department's  position  that  merchandise 
imported  under  AGR  is  subject  to  an  AD 
or  CVD  order  only  if  it  has  acquired  a 
new  country  of  origin  through 
substantial  transformation  in  the  subject 
country.  Further,  the  Act  requires  the 
Department  to  collect  AD  and  CVD 
duties  on  all  subject  merchandise, 
including  imports  under  AGR,  in  a 
manner  that  will  offset  completely  the 
amount  of  any  dumping  or  subsidy. 

The  Tariff  Act  of  1930.  as  amended 
( 'the  Act")  states  that 
"[nlotwithstanding  the  partial 
exemption  from  ordinary  customs 
duties*   *   *,  articles  imported  under 
subheading  9802.00.60  are  subject  to  all 
other  duties  •  •  •  imposed  pursuant  to 
Title  VII  of  the  Tariff  Act  of  1930*   *   *. 
IHTS  Chapter  98,  subchap.  II,  note  6). 
Thus,  the  law  specifically  provides  that 
merchandise  imported  as  AGR  is  subject 
to  AD  or  CVD  duties,  if  that 
merchandise  falls  within  the  scope  of  an 
order. 

The  scope  of  an  antidumping  or 
countervailing  duty  order  is  defined  by 
the  type  of  merchandise  and  by  the 
country  of  origin  (e.g.,  widgets  from 
Ruritania).  For  merchandise  to  be 
subjed  to  an  order  it  must  meet  both 


parameters,  i.e.,  product  type  and 
country  of  origin.  In  determining 
country  of  origin  for  scope  purposes,  the 
Department  applies  a  "substantial 
transformation"  rule.  The  term 
"substantial  transformation"  generally 
refers  to  a  degree  of  processing  or 
manufacturing  resulting  in  a  new  and 
different  article.  Through  that 
transformation,  the  new  article  becomes 
a  product  of  the  country  in  which  it  was 
processed  or  manufactured. 

We  disagree  with  petitioners' 
argument  that  all  AGR  imports  are 
deemed  to  be  "foreign"  articles  and. 
therefore,  fall  within  the  scope  of  an 
order  regardless  of  whether  they  have 
been  substantially  transformed  outside 
the  United  States.  The  general  note  in 
the  tariff  schedule  concerning  the 
treatment  of  all  AGR  imports  as 
"foreign"  articles  for  Customs  purposes 
does  not  supersede  the  specific 
provisions  concerning  the  imposition  of 
AD  and  CVD  duties.  The  AD/CVT) 
provisions  provide  for  the  assessment  of 
duties  only  on  products  of  the  subject 
foreign  country — not  on  products  of  the 
United  States.  [See,  e.g..  section  303  of 
the  Act  (whenever  any  country  bestows 
a  subsidy  on  any  article  "manufactured 
or  produced  in  such  country"  CVD 
duties  shall  be  imposed  on  "such  article 
or  merchandise");  see  also  section  701 
of  the  Act;  and  section  771(16)  of  the 
Act  (defining  such  or  similar 
merchandise  as  merchandise  subject  to 
the  investigation  and  similar 
merchandise  "produced  in  the  same 
country").)  Therefore,  even  if  a  U.S. 
origin  product  is  deemed  to  be  "foreign" 
for  Customs  purposes,  it  is  not  subject 
to  AD  and  CVD  duties  unless  it  is 
transformed  through  processing  or 
manufacture  into  a  product  of  the 
subject  country. 

Tne  Department  has  consistently 
applied  a  substantial  transformation 
rule  to  determine  country  of  origin  for 
scope  purposes.  (See,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  3.5"  Microdisks  and  Coated 
Media  Thereof  from  Japan  ("Microdisks 
from  Japan").  54  FR  6433  (February  10. 
1989)  (media  produced  in  Japan  and 
substantially  transformed  in  Canada  are 
outside  the  scope).)  The  contrary 
position  advocated  by  petitioner  would 
result  in  inconsistent  application  of  the 
AD/CVD  law  and  would,  in  fact,  place 
U.S.  origin  products  at  a  disadvantage. 
For  example,  assume  there  is  an  AD 
order  on  Mexican  steel,  but  no  order  on 
Japanese  steel.  Japanese  origin  steel 
processed,  but  not  substantially 
transformed,  in  Mexico  before  import 
into  the  United  States  would  not  be 
subject  to  the  order  on  steel  from 
Mexico.  The  Japanese  steel  is  clearly 


"foreign",  but  would  not  be  subject  to 
the  order  because  its  country  of  origin 
is  Japan,  not  Mexico.  In  contrast,  under 
petitioners'  analysis.  U.S.  origin  stee' 
that  underwent  the  same  process  in 
Mexico  would  be  subject  to  the  order.  Ii 
is  unreasonable  to  interpret  the  Act  to 
produce  such  an  absurd  result, 
particularly  when  the  AGR  program  is. 
as  petitioners  point  out.  intended  to 
promote  U.S.  industry. 

We  also  disagree  with  the  position 
advocated  by  both  petitioners  and 
respondents  that  AD  and  CVD  duties  on 
AGR  imports  should  be  assessed  only 
on  the  foreign  value  added.  Normal 
customs  duties  are  ad  valorem,  i.e.,  the 
amount  of  duties  is  determined  by  the 
value  of  the  goods.  In  contrast,  AD  and 
C\T)  duties  are  not  an  assessment 
against  value.  They  are  expressed  as  a 
percentage  of  value  merely  for  estimattd 
deposit  purposes  and  to  facilitate  the 
mechanics  of  implementing  assessment. 
Section  736  of  the  Act  requires  that  the 
Department  assess  antidumping  duties 
in  an  amount  "equal  to  the  amount  by 
which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  of  the  merchandise  *   "  "."With 
respect  to  CVD  duties,  section  706  of  the 
Act  requires  that  the  Department  assess 
duties  "equal  to  the  amount  of  the  net 
subsidy*   *   *."  Therefore,  the  amount 
of  AD  and  CVD  duties  is  determined  by 
the  amount  of  price  discrimination  or 
subsidy,  not  by  the  value  of  the  good. 
Moreover,  the  statute  mandates  that  the 
Department  assess  AD/CVD  duties  in  a 
manner  that  will  fully  offset  any  price 
discrimination  (the  dumping  margin)  or 
subsidy. 

In  contrast,  the  approach  suggested  by 
the  parties  would  require  that  the 
Department  allocate  a  portion  of  AD  and 
CVD  duties  on  AGR  merchandise  to  the 
value  of  the  U.S.  origin  content  and 
leave  that  portion  of  the  AD/CVD  duties 
uncollected.  (For  a  detailed  discussion 
of  the  parties  methodology,  see 
Concurrence  Memorandum  on 
Treatment  of  Imports  under  HTS 
9802.00.60.)  We  must  reject  such  an 
approach  because  it  directly  contradicts 
the  statutory  mandate  to  fully  offset  the 
dumping  margin  or  subsidy.  The 
Department  could  calculate  higher 
deposit  and  assessment  rates  for  AGR 
imports  so  that  the  full  amount  of  the 
dumping  margin  or  subsidy  would  be 
offset  when  the  rate  was  applied  only  to 
foreign  value  added.  However,  having  a 
different  rate  for  AGR  imports  would 
represent  an  unnecessary  administrative 
complication.  Therefore,  the 
Department  will  continue  to  calculate 
deposit  and  assessment  rates  that  will 
fully  offset  the  dumping  margin  or 
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subsidy  when  applied  to  the  full  entered 
value  of  the  merchandise. 

Applying  an  AD  or  CVD  duty  rate  to 
the  full  entered  value  of  AGR 
merchandise  does  not  conflict  with  the 
policies  of  PITS  9802  00.60.  First,  as 
noted  above.  AD  and  CvT)  duties  are  not 
an  a.<isessment  against  value,  either  U.S. 
or  foreign.  Antidumping  and 
countervailing  duties  are  on  offset 
against  dumping  and  subsidies:  in 
effect,  an  assessment  against  an  unfair 
trade  practice  Decause  AD/CVD  duties 
are  based  on  the  amoiint  cf  dumping  or 
subsidy,  only  pricing  and  sub<:idy 
practices  affect  'he  i-nposition  of  AD/ 
CVD  dutie*;.  United  Sta'es  origin 
components  retain  the  full  henefits  of 
the  exemption  from  normnl  Customs 
duties.  Moreover,  the  AD/CVT)  duty 
e.xposure  on  subject  men^han  Jise  would 
be  the  same  regardless  of  the  origin  of 
the  input  materials.  Thertffore,  U.S. 
origin  materials  are  not  disadvantaged 
vis-a-vis  input  materials  from  other 
countries. 

We  also  note  that  our  treatment  of 
AGR  imports  is  not  iiuonsi.rlent  with 
the  Department's  methndologv  for 
tolling  transactions.  For  tohi.ig 
transactions,  there  is  a  diffwence  in  how 
the  Department  calculates  foreign 
market  value  and  United  States  price  to 
determine  dumping  margins.  Similarly, 
a  tolling  operation  may  affect 
calculation  of  the  amount  of  a  subsidy 
benefit.  However,  once  the  amount  of 
the  dumping  mar^Jn  or  subsidy  is 
determined,  the  method  of  collecting 
AD/CVD  duties  is  the  same  for  both 
regular  and  tolled  sales.  In  both  cases, 
the  deposit  and  assessment  rates  are 
calculated  so  that  the  fiill  amount  of  the 
price  discrimination  or  subsidy  is  offset 
when  the  rate  is  applied  to  full  entered 
value. 

Galvanized  Sheet:  Substantial 
Transformation  and  Country  of  Origin 

As  noted  above,  in  determining 
country  of  origin  for  scope  purposes,  the 
Department  applies  a  "substantial 
transformation"  rule.  Customs  also 
applies  a  substantial  transformation  rule 
in  determining  country  of  origin  for 
normal  Customs  purposes.  Customs  has 
determined  that  galvanizing  alone  does 
not  constitute  substantial 
transformation.  However,  if  the 
galvanized  product  is  also  fully 
annealed,  Customs  considers  that  to 
constitute  a  substantial  transformation. 
Some  annealing  {i.e..  heating  and  slow 
cooling)  occurs  during  the  galvanizing 
process.  However,  "full  annealing" 
requires  a  higher  temperature,  which 
causes  changes  in  the  metallurgical 
structure.  It  is  the  metallurgical  changes 
resulting  from  full  annealing  that  is  the 


primary  basis  for  the  distinction  in  the 
Customs  rulings.  Respondents  argue 
that  the  Department  should  adopt 
Customs'  position  that  galvanizing  alone 
does  not  constitute  substantial 
transformation. 

The  Department  has  consistently 
taken  the  position  that  it  is  not  bound 
by  Customs  rulings  on  substantial 
transformation.  The  Department's 
authority  to  make  its  own  country  of 
origin  determinations  is  inherent  in  its 
independent  authority  to  determine  the 
scope  of  AD/CVD  investigations.  The 
Department's  country  of  origin 
determinations,  which  have  not  always 
been  consistent  with  Customs,  reflect 
concerns  specific  to  enforcement  of  the 
AD/CVD  laws,  surii  as  the  potential  for 
the  circumvention  of  orders.  See 
EPROMS  from  Japan.  51  PR  39680 
{October  30.  1986):  DRAMS  of  256 
Kilobits  and  Above  from  Japan,  51  FR 
28396  (August  7.  1986). 

During  verification  in  Mexico  and 
Canada  we  reviewed  the  process  of 
producing  galvanized  sheet.  The  proces,s 
of  galvanizing  does  not  involve  simply 
painting  cold-rolled  sheet  with  zinc  It 
is  a  bonding  process,  which  changes  the 
character  and  use  of  the  sheet.  The 
galvanizing  transforms  the  physical 
character  of  the  cold-rolled  sheet  from  a 
non-corrosion  resistant  to  a  corrosion- 
resistant  material.  The  galvanized  sheet 
is  intended  for  use  in  applications 
where  corrosion-resistance  is  important 
because  of  exposure  to  the  elements, 
such  as  construction  or  the  production 
of  certain  products  (e.g.,  air 
conditioners).  Cold-rolled  sheet  cannot 
be  used  for  such  applications.  Thus, 
galvanizing  changes  the  character  and 
use  of  the  steel  .sheet,  i.e.,  results  in  a 
new  and  different  article.  In  fact,  the 
differences  between  cold-rolled  sheet 
and  galvanized  sheet  are  so  significant 
they  fall  within  different  classes  or 
kinds  of  merchandise.  In  addition, 
galvanizing  adds  substantial  value. 

Despite  Customs'  ruling,  there  are 
more  similarities  than  differences  in  the 
extent  to  which  galvanizing  and  full 
anneal/galvanizing  affei.i  the  steel  sheet. 
Both  processes  are  done  on  the  same 
production  line,  using  the  same  material 
and  labor,  and  the  costs  of  production 
are  essentially  the  same.  As  noted 
above,  some  heat  treatment  is  done  in 
converting  cold-rolled  sheet  into 
galvanized  sheet.  The  only  difference  in 
the  process  is  that  the  full  annealed 
product  is  heated  to  a  higher 
temperature.  Thus,  we  see  no  basis  to 
conclude  that,  for  AD/CVD  purposes, 
the  full  annealing  and  galvanizing  is  a 
significant  process,  but  galvanizing 
alone  is  not.  Furthermore,  both 
proce.sses  change  the  character  of  the 


product:  Galvanizing  gives  the  sheet 
corrosion  resistant  properties,  and  full 
annealing/galvanizing  adds  the 
additional  characteristic  of  formability 
[i.e  .  reduces  the  yield  and  tensile 
strength).  Both  processes  also  change 
the  use:  Galvanizing  results  in  a  product 
intended  for  applications  requiring 
corrosion  resistance,  and  full  anneal/ 
galvanized  results  in  a  product  intended 
for  similar  applications,  but  which 
requires  more  formability.  Galvanizing 
results  in  a  product  intended  for 
applications  requiring  corrosion 
resistance,  and  full  annealing  results  in 
a  product  intended  for  applications 
requiring  more  formability  (e.g., 
appliances). 

Based  on  the  foregoing,  the 
Department  has  determined  that 
galvanizing  constitutes  substantial 
transformation.  Therefore,  cold-rolled 
sheet  that  is  galvanized  in  a  subject 
country  is  sub.stantially  transformed 
into  a  product  of  that  country  and  is 
within  the  scope  of  these  investigations. 

Products  of  No n rectangular  Shape 

Background.  The  product 
descriptions  in  the  AD  and  C\T) 
petitions  on  carbon  steel  flat  products 
specifically  excluded  nonrectangularly- 
shaped  products  from  the  investigations 
of  all  four  classes  or  kinds  (certain  hot- 
rolled,  cold-rolled,  and  corrosion- 
resistant  products,  and  plate).  The 
Department  initiated  all  of  the  LTFV 
and  CVD  investigations  of  carbon  steel 
flat  products  with  scope  language  which 
specifically  excluded  products  which 
have  been  cut.  pressed,  or  stamped  to 
nonrectangular  shape. 

In  a  submi.s.sion  of  November  25,  1992 
(two  days  before  the  Department's 
preliminary  CVD  determinations  on  flat- 
rolled  products),  petitioners  amended 
the  scope  of  their  petitions  to  include 
nonrectangularly-shaped  products  in 
the  scope  of  the  investigations  of  all  four 
classes  or  kinds.  We  received  numerous 
comments  from  respondents  and 
interested  parties  oppo.sing  petitioners' 
scope  amendment.  (See  decision 
memorandum  of  January  25,  1993,  from 
Roland  MacDonald,  Director  of  the 
Office  of  Agreements  Compliance,  to 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary  for  Compliance,  and  Richard 
W.  Moreland.  Acting  Deputy  Assistant 
Secretary  for  Investigations  ("the 
January  25  memo").)  On  January  26, 
1993.  the  Department  issued  its 
preliminary  determinations  in  the  LTFV 
investigations  of  certain  carbon  steel  flat 
products.  In  those  determinations,  we 
decided  not  to  expand  the  scope  to 
include  nonrertangularly-shaped 
products,  as  petitioners  had  explirJtlv 
excluded  them  from  their  petitions. 
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Interested  Party  Comments. 
Pelitioners  argue  that  their  exclusion  of 
nonrectangularly-shaped  products  from 
their  petitions  was  "inadvertent,"  and 
that,  furthermore,  the  Department  has  in 
at  least  one  other  case  [Electrical 
Conductor  Redraw  Pods  from  Venezuela 
("Redraw  Rods  from  Venezuela")) 
expanded  the  scope  to  include  a 
product  which  had  been  excluded  from 
the  petition.  They  argue  that  their 
November  25, 1992,  scope  amendment 
was  timely  under  the  statute.  Petitioners 
also  argue  that,  according  to  the  criteria 
outlined  in  Diversified  Products  Corp.  v. 
United  States.  572  F.  Supp.  883  (CIT 
1983)  ("Diversified  Products"). 
nonrectangular  products  fall  within  the 
four  classes  or  kinds  of  merchandise 
subject  to  these  investigations.  They 
argue  that  inclusion  of  these  products  in 
the  scope  is  necessary  to  prevent 
circumvention  of  prospective 
antidumping  or  countervailing  duty 
orders.  Petitioners  state  that  they  were 
not  required  to  present  evidence 
specifically  indicating  that 
nonrectangularly-shaped  products  are 
being  dumped  or  subsidized.  They 
claim  that  the  U.S.  International  Trade 
Commission  (ITC)  did  not  exclude  such 
products  from  its  preliminary  injury 
determinations  in  these  investigations, 
and  that  those  determinations  were 
based  on  import  data  that  included 
nonrectangularly-shaped  products. 
Petitioners  claim  that  they  produce, 
have  produced,  or  currently  have  the 
ability  to  produce  nonrectangular 
shapes.  They  also  state  that  "significant 
volumes"  of  nonrectangular  shapes  are 
entering  the  United  States  and 
competing  with  rectangularly-shaped 
products.  Lastly,  petitioners  argue  that 
including  products  of  nonrectangular 
shape  will  impose  no  additional  burden 
on  the  Department  or  the  U.S.  Customs 
Service,  and  actually  would  ease  that 
burden  by  eliminating  the  need  to 
distinguish  between  rectangular  and 
nonrectangular  products  imported  in 
the  same  Harmonized  Tariff  Schedule 
item  when  assessing  AD/CVD  duties. 

Stelco.  Inc.  ("Stelco")  notes  that  the    • 
petitions  explicitly  excluded  such 
products  from  the  investigations,  and 
that  the  Department's  initiation  notice, 
questionnaires,  and  preliminary 
determinations  likewise  excluded  those 
products.  Stelco  also  notes  that  the  ITC 
adopted  the  same  product  descriptions 
as  did  the  Department  and  claims  that 
the  ITC's  questionnaires  and 
preliminary  determinations  were 
limited  to  rectangularly-shaped 
products.  Stelco  argues  that  the 
Department  cannot  expand  the  scope  to 
include  products  which  were  not 


subject  to  an  ITC  preliminary  positive 
injury  determination,  and  that  to  do  so 
would  be  in  violation  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
and  the  GATT  Antidumping  Code. 
Stelco  claims  that  there  is  a  long  history 
of  imports  of  nonrectangularly-shaped 
products  from  Canada  and  that  sales  of 
these  products  thus  cannot  be 
considered  to  represent  a  diversion  of 
trade  from  rectangularly-shaped 
products.  Stelco  argues  that  inclusion  of 
nonrectangularly-shaped  products 
would  result  in  "gross  distortion  of 
margins  based  on  incomplete  and 
misleading  data,"  and  would  unfairly 
penalize  producers  of  nonrectangular 
products  against  whom  petitioners  have 
made  no  allegations  of  dumping.  Stelco 
argues  that,  regarding  amendments  to 
the  scope  late  in  an  investigation. 
Department  practice  is  to  entertain 
amendments  to  exclude  products  but 
not  to  include  products,  a  practice 
confirmed  by  the  Court  of  International 
Trade  in  Smith  Corona  v.  United  States, 
796  F.  Supp.  1532  (CIT  1992).  Stelco 
argues  that,  based  on  the  Diversified 
Products  criteria,  nonrectangularly- 
shaped  products  constitute  a  different 
class  or  kind,  and  that,  as  Stelco 
believes  that  neither  petitioners  nor  any 
of  their  related  companies  make 
nonrectangularly-shaped  products, 
petitioners  lack  standing  regarding  these 
products.  Stelco  argues  that  petitioners 
have  not  alleged  less-than-fair-value 
sales  of  nonrectangularly-shaped 
products.  Lastly,  Stelco  argues  that 
allowing  a  scope  expansion  at  a  late 
stage  in  an  investigation  could 
encourage  future  petitioners  to 
manipulate  the  petition  process  to 
include  at  first  only  products  with 
anticipated  high  margins  and  then 
introduce  anticipated  low-margin 
products  into  the  scope  late  in  the 
proceeding. 

Empresa  Nacional  Siderurgica 
("Ensidesa")  restricts  its  arguments 
specifically  to  steel  circles.  Ensidesa 
argues  that,  based  on  the  Diversified 
Products  criteria,  circles  constitute  a 
separate  class  or  kind,  and  that,  as  it  is 
unclear  whether  petitioners  currently 
manufacture  circles,  petitioners  lack 
standing  regarding  this  product. 
Ensidesa  argues  that,  coming  so  late  in 
the  proceedings,  petitioners'  scope 
amendment  is  untimely.  Ensidesa 
argues  that  petitioners  seek  to  expand 
the  scope  to  include  products  which  the 
ITC  has  not  found  to  cause  or  threaten 
injury.  Lastly,  Ensidesa  claims  that 
circumvention  is  impossible,  as  circles 
cannot  be  used  in  place  of  rectangular 
products. 

Algoma  Steel,  Inc.  ("Algoma")  claims 
that  no  case,  statute  or  regulation 


permits  expanding  the  scope  of  an  AD 
investigation  at  this  stage  of  a 
proceeding,  and  that  the  Department  has 
never  granted  an  amendment  to  expand 
the  scope  this  late  in  an  investigation. 
Algoma  argues  that  the  Department 
cannot  make  an  anticircumvention 
decision  without  first  undertaking  a 
scope  investigation,  and  that  this  is  the 
lesson  learned  from  Redraw  Rods  from 
Venezuela.  Algoma  states  that  the 
Department's  longstanding  practice  has 
been  to  exclude  nonrectangularly- 
shaf>ed  products  from  investigations  of 
fiat-rolled  products.  Algoma  argues  that 
including  nonrectangularly-shaped 
products  late  in  the  proceeding  would 
be  prejudicial  to  producers  of  these 
products  who  have  not  had  an 
opportunity  to  participate  in  the 
investigations.  Algoma  also  argues  that 
allowing  a  scope  expansion  at  a  late 
stage  in  an  investigation  could 
encourage  future  petitioners  to 
manipulate  the  petition  process  to 
include  at  first  only  products  with 
anticipated  high  margins  and  then 
introduce  anticipated  low-margin 
products  into  the  scope  late  in  the 
proceeding.  Algoma  claims  that 
petitioners  failed  to  demonstrate  that 
they  produce  nonrectangularly-shaped 
products  and  thus  lack  standing 
regarding  these  products,  and  that  based 
on  the  Diversified  Products  criteria 
nonrectangularly-shaped  products 
constitute  a  separate  class  or  kind. 

Department's  Position.  Petitioners' 
request  to  amend  the  scope  of  the 
investigations  to  include  products  of 
nonrectangular  shape  was  filed  timely 
under  section  732(b)(1)  of  the  Act  and 
under  section  353.12(e)  of  the 
Department's  regulations.  However,  the 
LTFV  and  CVD  petitions  explicitly  and 
unequivocally  excluded  fiat-rolled 
products  of  nonrectangular  shape  from 
the  scope  of  the  investigations  of  all  four 
clas.ses  or  kinds  of  carbon  steel  flat- 
rolled  products.  We  therefore  disagree 
with  petitioners'  assertion  in  support  of 
their  amendment  that  this  exclusion 
was  "inadvertent."  Petitioners'  citation 
of  Redraw  Rods  from  Venezuela  is 
irrelevant,  as  that  case  involved  a  scope 
determination  following  an  allegation  of 
circumvention  of  an  existing 
antidumping  order;  it  did  not  involve  a 
scope  expansion  during  an  ongoing 
investigation.  Furthermore,  petitioners 
did  not  adequately  substantiate  their 
claim  regarding  the  potential  for 
circumvention. 

All  of  the  petitioners'  bases  for 
expanding  the  scope  of  the 
investigations  to  include 
nonrectangularly-shaped  products,  and 
the  issue  of  which  products  were 
covered  by  the  ITC's  p^liminar/  injury 
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determination,  are  overridden  by  the 
relatively  advanced  stage  in  the 
prt>ceeding  in  which  petitioners'  scope 
expansion  amendment  was  filed. 
Regarding  scope  modifications  during 
an  investigation,  it  has  been  the 
Department's  consistent  practice  not  to 
permit  expansions  of  the  scope  during 
the  latter  stages  of  the  procethding.  (See 
for  example,  Find  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
IniemaJ-Combustion,  Industrial  Forklift 
Trucks  from  Japan,  53  FR  12.552. 
12.566-12.567  (April  15,  1988).)  In 
these  investigations,  the  petitioners  had 
first  clearly  excluded  products  of 
nonrectangular  shape  from  their 
petitions.  Subsequently,  at  a  relatively 
late  stage  in  the  investigations,  they 
submitted  a  w  ope  amendment  request. 
We  are  not  satisfied  that  there  is 
adequate  information,  comment,  and 
rebuttal  from  parties  to  the  proceeding 
to  reverse  the  existing  exclusion.  We 
therefore  deny  petitioners'  scope 
amendment  to  include  products  of 
nonreciangular  shape  in  the 
investigations. 

Products  of  Nonrectangular  Cross- 
Section 

Background.  In  describing  the 
products  subject  to  their  LTF\'  and  CVD 
petitions  on  carbon  steel  flat  products, 
petitioners  referred  to  the  HTS 
description  of  flat  products,  which 
defines  those  products  as  having 
rectangular  cross-sections.  The 
Department  initiated  all  of  the  LTFV 
and  C\T)  investigations  of  carbon  steel 
flat  products  with  scope  language  which 
specifically  excluded  products  of 
nonrectangular  cross-section. 

In  a  submission  of  November  25, 
1992,  petitioners  clarified  that  the  scope 
of  their  petitions  include  products  of 
nonrectangular  cros,s-section  in  the 
scope  of  the  investigations  of  all  four 
classes  or  kinds.  We  received  numerous 
comments  from  respondents  and 
interested  parties  opposing  petitioners' 
scope  clarification.  (See  the  January  25 
memo.) 

On  January  26.  1993.  the  Department 
is.sued  its  preliminary  determinations  in 
the  LTFV  investigations  of  certain 
carbon  steel  flat  products.  As  petitioners 
had  not  excluded  products  of 
nonrectangular  cross-section  from  their 
petitions,  we  clarified  in  those 
determinations  that  such  produc;ts  are 
included  in  the  scope  of  the 
investigations. 

Interested  Party  Comments. 
Petitioners  claim  that  respondents  have 
provided  no  evidence  compeUing  the 
Department  to  overturn  its  decision  that 
products  of  nonrectangular  cross-section 
are  within  the  scope  of  the 


investigation.  Petitioners  state  that  their 
scope  clarification  request  was  timely 
filed  and  that  the  Department  may 
modify  the  scope  at  any  time  prior  to 
the  Secretary's  final  determination. 
They  also  state  that  the  Department 
clarified,  rather  than  expanded,  the 
scope.  Petitioners  state  that,  according 
to  the  Diversified  Products  criteria, 
nonrectangular  cross-section  products 
fall  within  the  same  classes  or  kinds 
subject  to  these  investigations.  They 
claim  that,  as  they  are  not  required  to 
produce  every  product  within  the  class 
or  kind,  they  have  standing  regarding 
nonrectangular  cross-section  products. 
Petitioners  also  state  that,  for  certain 
countries,  these  products  constitute  a 
"significant  percentage  of  imports.  "  a.nd 
that  inclusion  of  these  products  is 
necessary  to  prevent  circumvention. 
Petitioners  argue  that  the  lack  of  an  ITC 
preliminary  injury  determination  on 
nonrectangular  cross-section  products 
does  not  preclude  the  Department  from 
including  those  products  in  the  scope  of 
the  investigations.  Petitioners  argue  that 
they  were  not  required  to  present 
evidence  specifically  indicating  that 
nonrectangular  cfoss-section  products 
are  being  subsidized  or  dumped  and 
that  the  ITC  is  not  required  to  make  a 
preliminary  injury  determination  on 
these  products,  as  they  belong  to  the 
same  class  or  kind  as  the  products 
subject  to  the  investigation. 

USIMINAS's  and  Primary  Steel.  Inc. 
("Primary")  joint  comments  relate  to 
nonrectangular  cross-section  products 
generally  and  to  bevelled  plate 
specifically.  USIMINAS  and  Primary 
argue  that  the  Department's  inclusion  of 
nonrectangular  cross-section  products 
violates  the  Department's  con.sistent 
practice  not  to  expand  investigations  to 
include  products  expressly  excluded 
from  petitions  and  initiation  notices. 
They  claim  that  there  was  no  ambiguity 
in  petitioners'  scope  language,  which 
excluded  nonrectangular  cross-section 
products.  USIMINAS  and  Primary  also 
argue  that  petitioners'  scope  amendment 
is  untimely,  as  Lhe  Department  has 
never  expanded  the  scope  so  late  in  the 
proceeding.  The  two  companies  argue 
that,  as  the  ITC's  preliminary  injury 
determination  did  not  apply  to  products 
with  nonrectangular  cross-sections, 
including  these  products  in  the  scope 
contradicts  the  GATT  and  U.S.  law. 
They  also  argue  that  bevelled  plate  is  a 
separate  like  product  which  petitioners 
do  not  produce  and  for  which 
petitioners  therefore  lack  standing,  and 
that,  based  on  the  Diversified  Products 
criteria,  bevelled  plate  belongs  to  a 
different  class  or  kind  than  do  products 
of  rectangular  cross-section.  USIMINAS 


and  Primary  claim  that  petitioners  ncvtr 
made  any  allegations  of  LTFV  sales  of 
bevelled  plate.  They  state  that  the 
Department,  in  its  January  25, 1993, 
decision  fo  include  nonrectangular 
cross-section  products  in  the 
investigations,  stated  that  the  lack  of  an 
affirmative  ITC  preliminary  injury 
determin-3tion  prevents  the  application 
of  AD/CVT)  duties  on  imports  of  those 
products,  and  that,  therefore.  Commerce 
should  instruct  Customs  to  refund  all 
cash  deposits  and  release  the  bonds  on 
all  imports  of  this  merchandise.  Lastly, 
USIMINAS  and  Primary  ask  the 
Department  to  be  mindful  that 
pet;tif)P>!rs  limited  tlieir  scope 
.imenHnuin!  to  nonrectangular  cross- 
set  tinn  products  th.-it  "do  not  assume 
the  cliarac.ter  of  other  articles." 

AG  der  Dillint^er  Huttenwerke 
("Dininger")  argues  t.ha!  there  is  no 
evidence  in  the  petitions  indicating  that 
petitione.-^  intended  to  include 
nonrectangular  cross-section  products 
in  the  scope  of  the  investigation'^ 
DiUinger  notes  that  the  petitions'  only 
^^'f^'^en^e  to  such  product  is  the  citation 
of  the  HTS  definition  of  flat-roiled 
products,  which  excludes  pmdufi';  of 
nonrectangular  cross-sections,  Diiiingfr 
argues  that  including  nonrectangular 
cross- st!tt ion  produds  constitutes  an 
expansion  of  the  scope,  not  ju.st  a 
t]ariri<:.arion,  Dillinger  argues  that  there 
must  be  both  prelimmarv  and  final 
determinations  by  both  the  Deparlr:-,er.t 
and  the  ITC  in  order  to  collect  AD 
duties  on  imported  produrrts,  lastly, 
Diilinger  argues  that  the  Department 
was  inconsistent  in  den>:ng  petitioners 
request  to  include  nonrectangui.-ir 
shapes  (see  above]  while  agreeing  to 
petitioners'  request  to  include  non 
r  (octangular  cross- sect  ions. 

Departmf^nt's  Position.  In  contrast  to 
the  petitions'  explicit  exclusion  of 
products  of  nonrectangular  .shape, 
nowhere  do  the  petitions  specifically 
exclude  nonrectangular  cross-section 
products  from  the  scope  of  the 
inve.stigations.  In  fact,  while  the  HTS 
definition  of  flat-rolled  products  cited 
by  the  petitions  refers  to  products  of 
rectangular  cross-section,  the  HTS  itself 
is  inconsistent  regarding  cross-section: 
According  to  the  Explanatory  Notes  to 
the  HTS,  products  of  nonrectangular 
cross-section  are  classified  in  the  HTS 
under  headings  for  "flat-rolled" — i.e., 
rectangular  cross-section— products. 
Consistent  with  the  Department's 
practice,  the  written  scope  description 
is  dispositive.  Based  on  the  written 
description  in  the  petitions  in  these 
investigations,  all  products  classified  in 
the  HTS  items  cited  in  the  petitions  fall 
within  the  written  scope  descriptions 
unless  specifically  excluded.  Thus, 
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products  of  nonrectangiila.'-  shape  are 
not  in  the  srope  of  the  inv^>sliga^ions.  as 
ihpy  were  explicitly  excluded  from  tiie 
petitions  Ho-rvver  ah';»^n'  a  speci'lr 
exclusion  of  any  other  produrls  from 
the  written  description  of  the  scope,  all 
other  product*  coven'd  m  the  ffTS  items 
cited  m  the  p>'tition<;  a'-e  included 
vviih'n  the  scope,  incl'jdin;}  products  of 
nonrei  ton^nilar  cross-section. 

Products  of  nonrectangular  and 
rectangular  cross-sections  l)elong  iv,  ti)» 
same  class  or  kind.  In  mak..ng  tins 
determination,  we  have  considered  ti:H 
following  factors:  (1)  The  physu^i 
characteristics  of  the  merchandise^,  tZ 
the  expectations  of  the  ultimate 
purchasers,  (3)  the  ultima'ti  use  of  the 
merchandise,  (4)  the  chancels  of  trade 
in  which  tiie  inerch.ijiij.s*'  moves,  and 
(.t)  the  manner  iii  whu  I:  •*);' 
merchandise  is  adverii.x  i  ind 
displayed.  The  Court  of  Ic.  ernatumal 
Trade  ci'is  f'lHir.irseci  rh^st:  :  ntHrui  in 
delerri-i.iiii'.g  -^i.t-r.ift  .j  }irt,.jutt  ss 
within  a  "class,  or  kinu    of  merctianoise. 
(See  Divrrsr'nc  Products.)  Rega-rimg 
their  physicai  t.tiaracteristics, 
nonrectariguid^  ■:  res-section  products 
are  no  more  diiierent  from  rectangular 
cross-section  products  than  are  flat- 
rolled  products  of  particular  chemical 
composition,  widths,  or  yield  strengths 
different  from  each  other.  That  is,  edge 
specification  is  merely  one  of  several 
specifications  which  a  cons-uriH-r  ir  iv 
consider  when  purchasing  carbtm  'teel 
flat  products.  While  products  of 
nonrectanf^ular  cross-section  may  have 
particular  uhimate  uses,  this  again  is  no 
different  than  noting  that  Hat-rolled 
products  of  particular  yield  strengths  or 
grades,  but  within  the  same  class  or 
kind,  may  be  suitable  for  curtain  but  not 
all  end  uses.  This  holds  true,  by 
analogy,  for  the  expectations  of  the 
ultimata  consumer.  Flat-rolled  products 
are  sold  through  the  same  channels  of 
trade  regardless  of  cross-sectional 
profile:  flat-rolled  products  in  the  four 
classes  or  kinds  are  sold  di:-ectly  to  end 
users  as  well  as  to  service  centers;  that 
nonrectangular  cross-section  products 
are  generally  sold  directly  to  end  users 
docs  not  differentiate  them  from  other 
products  within  the  class  or  kind. 
Lastly,  we  note  that  the  method  of 
advertising  for  flat-rolled  p -oducts  is  not 
dependent  upon  the  cross-5.ection  of  the 
steel.  Steel  products  manufactured  to 
standard  grades  and/or  sizes  may  be 
advertised  in  catalogs  and  ether 
pro.-n  itional  company  literature,  while 
other,  specific  products  developed  by 
the  manufacturer  in  cooperation  with 
one  or  more  end  users  miyht  not 
necessarily  be  included  in  Euch 
advertising.  This  distinction  holds  true 


for  vanous  flal-roHe'i  products  within 
the  four  classes  or  k:r:(:s  snii  is  not  just 
related  to  the  shape  of  the  cross-section. 
Thus,  8  difference  In  the  method  of 
urivurtislng  for  nonrectangular  cross- 
sectiun  pnxlucts  does  not  support  the 
assertion  that  tnosf  products  constitute 
fl  s'-parafe  i;ia'-s  ■•:  k:nd. 

Rpxardmj,;  'he  issues  of  standing  and 
like  produtt,  ;n  the  absence  of 
p'Tsiiasive  e\ni<>rtf-e  that  the  like 
i   rru'stic  industries 
he  rrC  are  inappropriate 
irposes  of  standing,  it  is 
isual  practice  to  defer 
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1   Nepiiehne  .Sv«nite  from  Canada"),  57 
KR  9237  Q242  :Man;h  17,  1992).)  In 
these  ir  vest  uD'jons,  the  like  product 
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we  believe  that 
products  of  nnnre  iangular  cro.ss-section 
do  not  cnns'tnte  a  separate  like 
product.  We  also  believe  that  petitioners 
have  standing  regarding  nonrectangular 
cross-section  products.  Petitioners  have 
demonstrated  that  they  produce  all  four 
like  products  and  thus  that  they  are 
manufacturers  or  producers  of  those 
four  like  products  under  section 
771(9)(C)  of  the  Act.  Further, 
petitioners'  statement  that  they  have 
filed  the  petition  on  behalf  of  the 
relevant  domestic  industries  is 
sufficient  absent  evidence  to  the 
contrary.  (See  Appendix  B  to  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Germany  ("AFBs  from 
Germany"),  54  FR  18.992, 19.004,  (May 
3,  1989);  and  Microdisks  from  Japan,  54 
FR  6433,  6435  (February  10,  1989).) 
Finally,  there  is  no  requirement  that 
interested  parties  manufacture  every 
product  within  the  like  product 
designation,  only  that  they  are 
producers  of  a  like  product.  (See 
Negative  Final  Determination  of 
Circumvention  of  Antidumping  Order: 
Portable  Electric  Typewriters  from  Japan 
(Brother  Industries,  Ltd.  and  Brother 
Industries  (USA),  Inc.  ("PETs  from 
Japan"),  56  FR  58,031,  58,038, 
November  15,  1991.) 

As  to  the  issue  of  which  products 
were  covered  by  the  ITC's  preliminary 
injury  determination,  because  of  the 
wording  of  the  petition  it  is  unclear 
whether  the  ITC  investigated  products 
of  nonrectangular  cn3S9-section.  ITC 
officials  have  confirmed  to  the 
Department  that  its  questionnaire  did 
not  explicitly  exclude  all 


nonrectangular  rroRs-s^ction  products 
and  that  there  is  rn  .\  dence 
demonstrating  that  the  responses  to  its 
questionnaire  did  not  include  data  on 
such  products.  (See  memorandum  of 
June  16, 1993,  from  Art  Stem.  Office  of 
Agreements  Compliance,  to  the  file.) 
Accordingly,  such  a  clarification  of  the 
scope  of  an  investigation  does  not 
violate  section  733(a)  of  the  Act.  which 
requires  a  preliminary  injury 
determination  by  the  ITC,  nor  does  it 
violate  the  international  obligations  of 
the  United  States.  Moreover,  if  it  is 
clarified  that  such  products  are 
included,  the  ITC  would  be  able  to  take 
account  of  this  for  purposes  of  its  final 
determination. 

Petitioners'  request  to  clarify  the 
scope  of  the  investigations  to  include 
nonrectangular  products  was  timely 
under  section  732(b)(1)  of  the  Act  and 
under  section  353.12(e)  of  the 
Department's  regulations.  We  therefore 
have  clarified  the  four  classes  or  kinds 
subject  to  the  investigations  to  indicate 
that  products  of  nonrectangular  cross- 
section  are  included  in  the  scope. 

Lastly,  USIMINAS's  and  Primary's 
characterization  of  petitioners'  scope 
clarification  request  as  including 
products  of  nonrectangular  cross-section 
which  "do  not  assume  the  charader  of 
other  articles"  is  not  entirely  accurate. 
Petitioners'  November  25,  1992,  scope 
clarification  request  referred  to  "flat- 
rolled  products  which  have  bevelled 
edges  or  other  surface  or  edge 
characteristics  which  might  render  their 
cross-section  other  than  rectangular,  so 
long  as  those  modifications  do  not  cause 
them  to  assume  the  character  of 
products  of  other  HTSUS  item 
numbers."  (Emphasis  added.)  We 
believe  that,  having  relied  on  HTSUS 
item  numbers  as  a  distinguishing  factor, 
petitioners  intended  to  limit  their 
clarification  to  flat-rolled  products 
whose  nonrectangular  cross-sections 
have  been  imparted  onto  the  steel  after 
the  rolling  process,  i.e.,  to  products 
which  have  been  "worked  after 
roiling" — for  example,  produds  which 
have  been  bevelled  or  rounded  at  the 
edges.  Thus,  we  have  further  clarified 
that,  regiirding  products  of 
nonrectangular  rjoss-section,  only  those 
products  whose  nonrectangular  cross- 
sections  are  achieved  subsequent  to  the 
rolling  process  are  included  within  the 
scope  of  the  investigations. 

Pointed  vs.  Unpnrnied  Products 

Interested  Party  Lommenis.  Slelco 
argues  that,  based  on  the  Diversified 
Products  criteria,  two  of  the  classes  or 
kinds  subject  to  investigation,  cold- 
rolled  carbon  steel  flat  products  and 
corrosion-resistant  carbon  steel  flat 
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products,  should  each  be  divided  into 
two  classes  or  icinds,  for  a  total  of  four 
r.ew  classes  or  kinds  painted  cold- 
rolied,  unpainted  cold-rolled,  painted 
cnrrosion-resistant.  and  unpainted 
corrosion-resistant.  Stelco  also  argues 
that  including  painted  and  unpainted 
products  together )-.  a  class  or  kind  will 
distort  the  duniping  calculations,  as 
painted  products  cost  significantly  more 
thar.  unpainted  products.  Stelco  argues 
that  thert'  are  no  circumvention 
f  oncorr.s,  as  there  have  been  U.S. 
imports  of  Canadian  painted  products 
"for  years." 

Petitioners  argue  that,  based  on  the 
Diversified  Products  criteria,  painted 
and  unpainted  cold-rolled  belong  to  the 
^a.-rie  class  or  kind,  and  likewise  painted 
and  unpainted  corrosion-resistant. 
Petitioners  claim  that  including  painted 
and  unpainted  products  in  the  same 
class  or  kind  will  not  distort  margin 
calculations:  they  argue  that,  as  the 
Department  made  painted/unpainted 
the  first  characteristic  in  the  model- 
match  hierarchy,  sales  of  painted  and 
unpainted  products  would  never  be 
matched  by  the  Department  in  its 
dumping  calculations.  Lastly, 
petitioners  argue  that  the  Department 
has  consistently  included  both  painted 
and  unpainted  products  in  the  same 
class  or  kind  in  its  previous 
investigations. 

Dr  part  men  fs  Position.  The  petitions 
are  clear  that  both  painted  and 
unpainted  products  are  covered  by  the 
scope  of  these  investigations.  Further. 
based  on  the  Diversified  Products 
criteria,  we  agree  with  petitioners  that 
painted  and  unpainted  steel  products 
belong  to  the  same  class  or  kind.  The 
physical  characteristics  between  painted 
and  unpainted  products  are  very 
similar,  in  that  painted  steel  can  be 
subjected  to  the  same  types  of 
ope.-ations  as  unpainted  steel,  e.g., 
stamping,  blanking,  drawing,  and 
welding  In  most  cases,  paint  is  applied 
to  steel  merely  to  improve  the  steel's 
appearance.  The  ultimate  use  and 
expectations  of  the  ultimate  purchasers 
are  much  the  same  for  painted  and 
unpainted  products.  Both  types  of 
products  are  used  in  the  manufacture  of 
(onsumer  goods,  vehicles,  and 
equipment,  and  in  construction. 
Ultimate  purchasers  have  already 
decided  they  want  to  buy  either  a  cold- 
rolled  or  corrosion-resistant  steel 
product  because  of  the  physical 
properties  each  of  these  products 
posse.sses  and  the  performance  they 
the.-efore  expect  from  the  steel.  A 
partK  uiar  steel  consumer  knows  that 
the  product  he  fabricates  with  the 
purchased  ste«l  will  at  some  point  be 
painted,  however,  when  the  steel  is 
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painted — i.e.,  prior  to  delivery  and  at 
the  direction  of  the  steel  company,  or 
after  delivery  (and.  perhaps,  after 
fabrication)  and  at  the  direction  of  the 
steel  consumer — is  only  a  matter  of 
customer  preference  and  does  not  reflect 
any  essential  difference  between  the 
physical  characteristics,  end  uses  and 
consumer  expectations  of  painted  and 
unpainted  steel.  Both  products  are  sold 
through  the  same  channels  of  trade,  i.e., 
to  end-users  and  service  centers.  And 
both  products  are  advertised  together  by 
steel  companies  in  their  product 
literature.  Regarding  the  calculation  of 
dumping  margins,  our  placement  of  the 
painted/unpainted  characteristic  at  the 
top  of  our  model  match  hierarchy  and 
our  twenty  percent  difference-in- 
merchandise  ("difmer")  cap  virtually 
eliminated  the  possibility  that  sales  of 
painted  and  unpainted  products  would 
be  matched  to  each  other.  We  therefore 
deny  Stelco's  request  to  divide  the  cold- 
rolled  and  corrosion-resistant  classes  or 
kinds  into  painted  and  unpainted  cold- 
rolled  and  painted  and  unpainted 
corrosion-resistant  products. 

Certain  Hot-Rolled.  Cold-Rolled,  and 
Corrosion-Resistant  Flat  Products 

Interested  Party  Comments. 
Mitsubishi  International  Corporation 
("MIC")  requested  that  the  Departm.ent 
exclude  specific  types  of  the  following 
16  products  from  the  investigations  of 
certain  hot-rolled,  cold-rolled  and 
corrosion-resistant  carbon  steel 
products: 

1.  High  tensile  {60kgf/mm^)  strength 
1.6mm  gauge  hot-rolled  steel 

2.  High-tensile  (85.338  PSI)  strength  hot- 
rolled  steel  SPFH-60  1.8mm  gauge 

3.  Cu-P  cold-rolled  steel  with  high 
corrosion  resistance 

4.  Fingerprint  free  electrogalvanized 
zinc-nickel  steel  with  K2-coat 

5.  Electrogalvanized  Zn-Ni  coated  steel 

6.  High  carbon  cold-rolled  steel 

7.  Cold-rolled  steel  for  extra  deep 
drawing  usage 

8.  Thin  gauge  pre-painted  galvanized 
steel  sheet  with  high  formability 

9.  Ultra-thin  aluminized  coated  steel 
with  chromate 

10.  Cold-rolled  high  carbon  steel 

11.  Corrosion  resistant  zinc-nickel 
electrolytically  galvanized  sheet 
without  organic  coating  and  with  a 
thickness  of  1.8mm  (0.070")  and  over 

12.  Electrogalvanized  product  with 
chromate  treatment 

13.  Galvanized  steel  with  thin  gauge  and 
irregular  width 

14.  Galvanized  steel  with  thin  gauge  and 
irregular  width 

15.  Hot  dip  aluminized  steel  sheet  in 
coil 

16.  Battery  can  tin  mill  black  plate 


M!C  i,ia;rr.s  that:  Petitioners  cannot 
produce  .md/or  cannot  meet  MIC's 
customers'  specifications  (products  1- 
14,  and  16);  these  products  are  not 
substitutable  (products  1.  12,  13,  and 
16);  petitioners  will  not  provide  the 
steel  in  small  quantities  (product  2), 
will  not  supply  small  volumes  at 
"commercially  reasonable  terms" 
(product  12),  or  cannot  supply  sufficient 
quantities  to  satisfy  U.S.  demand 
(product  15). 

Petitioners  oppose  excluding  these 
products  from  the  scope  of  the 
investigations. 

Department's  Position.  All  16 
products  are  clearly  within  the  scope  of 
the  investigations  as  described  in  the 
petitions,  the  ITC's  preliminary  injury 
determinations  and  the  Department's 
preliminary  LTFV  and  CVD 
determinations:  Products  1  and  2  are 
within  the  scope  of  the  investigations  of 
hot-rolled  products;  products  3,  6,  7,  10, 
and  16  are  within  the  scope  of  the 
investigations  of  cold-rolled  products; 
and  products  4.  5,  8,  9,  and  11-15  are 
within  the  scope  of  the  investigations  of 
corrosion-resistant  products.  These 
products  are  flat-rolled  and  clearly  fall 
within  the  chemical  {i.e.,  carbon  steel), 
dimensional,  and,  regarding  the  above- 
mentioned  corrosion-resistant  products 
(products  4,  5,  8,  9,  and  11-15), 
metallic-coating  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  hot-rolled,  cold-rolled,  and 
corrosion-resistant  flat  products  meeting 
those  criteria  are  included  within  the 
scope  regardless  of  any  other  technical 
properties  of  the  steel. 

Petitioners  have  demonstrated  that 
they  produce  all  four  like  products  and 
thus  that  they  are  manufacturers  or 
producers  of  those  four  like  products 
under  section  771(9)(C)  of  the  Act. 
Further,  petitioners'  statement  that  they 
have  filed  the  petition  on  behalf  of  the 
relevant  domestic  industries  is 
sufficient  absent  evidence  to  the 
contrary.  (See  Suramerica  de  Aleociones 
Laminadas  v.  United  States,  966  F.2d 
660  (Fed.  Cir.  1992).  See  also  Appendix 
B  to  AFBsfrom  Germany,  54  FR  18,992, 
19,004,  (May  3.  1989);  and  Microdisks 
from  Japan,  54  FR  6433,  6435  (February 
10,  1989).)  There  is  no  requirement  that 
interested  parties  manufacture  every 
product  within  the  like  product 
designation,  only  that  they  are 
producers  of  a  like  product.  (See  PETs 
from  Japan.  56  FR  58,031,  58,038, 
November  15,  1991.)  Furthermore,  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  MIC's 
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request  to  exclude  the  above-mentioned 
16  products  from  the  investigations. 

Certain  Hot-Rolled  Precisian  Steel 
Products 

Background.  In  a  submission  cf 
November  19, 1992,  Theis  Precision 
Steel  Products  ("Theis")  requested  that 
the  Department  determine  that  certain 
hot-rolled  precision  stael  products  are 
outside  the  scope  of  the  LTFV 
investigations  of  certain  hot-rolled 
carbon  steel  flat  products  from  Germany 
and  Japan.  The  five  specific  types  of 
hot-rolled  products  fcr  which  Theis 
requested  an  exclusion  are  referred  to  as 
seat  belt  retractor  spring  steel,  piston 
ring  steel,  shock  absorber  steel, 
throwaway  blade  steel,  and  carbon  band 
saw  steel. 

On  January  26. 1993,  the  Department 
issued  its  preliminary  determinations  in 
the  LTf'V  investigations  of  certain 
carbon  steel  flat  products.  In  those 
determinations,  the  Department  did  not 
exclude  these  products  from  the  scope 
of  the  above-mentioned  investigations. 

In  a  submission  of  April  1,  1993, 
Theis  provided  specifications  for  two  of 
the  five  products  for  which  it  had 
originally  requested  a  scope  exclusion — 
seat  belt  retractor  spring  steel  and 
carbon  band  saw  steel — and  requested 
that  the  Department  exclude  these  two 
products  from  the  scope  of  the 
investigation.  In  a  submission  of  April 
8, 1993,  petitioners  supported  the 
exclusion  of  seat  belt  retractor  spring 
steel  and  carbon  band  saw  steel  from  all 
of  the  LTFV  and  CVD  investigations  of 
certain  hot-rolled  carbon  steel  flat 
products.  In  a  submission  of  June  17, 
1993,  petitioners  clarified  the 
descriptions  of  the  seat  belt  retractor 
spring  steel  and  carbon  band  saw  steel 
for  which  they  support  exclusion  from 
the  investigations. 

Department's  Position.  Petitioners 
have  indicated  that  they  no  longer  have 
any  interest  in  pursuing  unfair  trade 
remedies  for  certain  seat  belt  retractor 
spring  steel  and  certain  carbon  band 
saw  steel.  Petitioners  support  Theis's 
request  to  exclude  these  products  from 
the  scope  of  the  investigations,  and 
there  is  no  opposition  to  this  request  on 
the  record.  Therefore,  we  have  excluded 
certain  seat  belt  retractor  spring  steel 
and  certain  carbon  band  saw  steel  from 
the  investigations  of  certain  hot-rolled 
carbon  steel  flat  products. 

Certain  Hot-Rolled  Products 

Interested  Party  Comment';. 
•J/IBRAKE  and  Itochu  requested  that 
the  Department  exclude  a  specific  type 
of  hot-rolied  stop'  rsrodurt  from  the 
LTFV  investigation  of  hot  roiled  carbon 
steel  flat  products  from  Japan:  hot-rolled 


carbon  steel  flat  products,  of  high 
tensile  strength,  equal  to  or  greater  than 
50,000  pounds  per  square  inch,  in 
thicknesses  of  1.6mm  and  2.9mm. 
AMBRAKE  and  Itochu  claim  that 
petitioners  cannot  and  do  not  produce 
this  product  or  a  substitutable.product: 
while  AMBIL\KE  requires  the  product 
in  thicknesses  of  1.6mm  and  2.9mra, 
AMBRAKE  and  Itochu  claim  that  no 
U.S.  mill  can  produce  the  product  in  the 
l.Sram  thickness,  and  that,  for  liability 
purposes,  AMBRAKE  must  purchase 
steel  in 'both  thicknesses  which  has  been 
manufactured  by  the  same  supplier. 
AMBRAKE  and  Itochu  also  state  that 
neither  the  petition  nor  the 
Department's  initiation  notice  indicate 
an  intent  to  include  this  product  within 
tho  scope  of  the  investigations. 

Department's  Position.  The  hot-rolled 
product  described  by  AMBRAKE  and 
Itochu  is  clearly  within  the  scope  of  the 
investigations,  as  that  product  is  hot- 
rolled  and  clearly  falls  within  the 
chemical  [i.e.,  carbon  steel)  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Furthermore, 
unless  specifically  excluded,  all  hot- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  tensile  strength  or  other 
technical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  every  product  within  the 
hke  product  designation  (see  like 
product  discussion  regarding  the  scope 
exclusion  request  regarding  "ce'^ain 
hot-rolled,  cold-rolled,  and  corrosion- 
resistant  flat  products"  ("the  MTC  scope 
exclusion  request")  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  AMBRAKE's 
and  Itochu's  request  to  exclude  the 
above-mentioned  product  from  the 
investigations. 

Full  Hard  Cold-Rolled  Steel 

Interested  Party  Comments. 
Hoogovens  argues  that,  based  on  the 
Diversified  Products  criteria,  full  hard 
(i.e.,  unannealed)  cold-rolled  steel 
constitutes  a  separate  class  or  kind  of 
merchandise  distinct  from  cold-rolled 
steel  which  has  been  armealed. 

Department's  Position.  All  cold-rolled 
steel  is  in  a  full  hard  state  af^er  cold- 
roiling  and  prior  to  annealing  Aside 
from  differences  in  yield  strength  and 
formability,  full  hard  and  annealed 
cold-rolled  flat  products  are  identical  in 
their  physical  characteristics. 
Ehfferences  in  yield  strength  and 
formability  merely  reflect  differences  in 
quality  and  do  not  rise  to  the  level  of  a 
class  or  kind  distinction.  Rather,  these 


differences  only  demonstrate  that,  as 
certain  applications  may  require  cold- 
rolled  products  of  particular  yield 
strengths,  certain  products  viithin  a 
class  or  kind  may  not  be  suitable  for  all 
end  uses.  In  general,  however,  both  full 
hard  and  annealed  cold-rolled  flat 
products  are  suitable  for  use  in  similar 
applications,  such  as  machinery 
manufacturing  and  construction. 
Expectations  of  the  ultimate  purchaser 
are  identical,  in  that  consumers  of  both 
products  expect  the  benefits  of  a  cold- 
rolled  product,  i.e.,  a  product  with 
particular  mechanical  properties  and 
surface  conditions  which  are  achieved 
through  the  cold-rolling  process.  Both 
types  of  cold-rolled  products  are  sold 
through  identical  channels  of  trade,  i.e., 
directly  to  eud  users  or  to  service 
centers,  and  both  products  are 
advertised  in  tlie  same  manner  in 
company  catalogs.  We  therefore  deny 
Hoogovens's  request  to  create  a  new 
class  or  kind  for  full  hard  cold-rolled 
products. 

Certain  Tin  Mill  Black  Plate 

Interested  Party  Comments.  Teledyne 
Rodney  and  Kanematsu  requested  that 
the  Department  exciude  a  certain  type  of 
tin  mill  black  plate  from  the  scope  of  the 
LTFV  investigation  of  cold-rolled 
carbon  stael  flat  products  from  Japan. 
They  note  that  the  product  has 
particular  properties  regarding  grain 
direction,  camber,  flatness,  etc 
Teledyne  Rodney  and  Kanematsu  claim 
that  neither  the  product  nor  a 
substitutable  product  is  produced 
domestically.  Teledyne  Rodney  and 
Kanematsu  also  state  that  neither  the 
petition  nor  the  Department's  initiation 
notice  indicate  an  intent  to  include  this 
product  within  the  scope  of  the 
investigations. 

Department's  Position.  The  tin  mill 
black  plate  described  by  Teledyne 
Rodney  and  Kanematsu  is  clearly  within 
the  scope  of  the  investigations,  as  that 
product  is  cold-rolled  and  clearly  falls 
within  the  chemical  [i.e.,  carbon  steel) 
and  dimensional  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  cold-rolled  flat  products 
meeting  those  criteria  are  included 
within  the  scope  regardless  of  grain 
direction,  camber,  flatness,  or  other 
technical  properties  of  the  steel. 
Petitioners  ere  not  required  to 
manufacture  every  product  within  the 
like  product  designation  (see  Uke 
product  discussion  regarding  "the  MIC 
scope  exclusion  request"  above),  and 
the  statute  does  not  require  the 
Department  to  consider  the  domestic 
availability  of  a  particular  product 
within  the  scope  when  considering  a 
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scope  exclusion  request  VVa  therefore 
deny  Teledyne  Rodney's  and 
Kanematsu's  request  to  exclude  the 
ebove-mentionad  product  from  the 
investigations 

Certain  Battery  Can  Steel  Products 

Interested  Party  Comments 
VVorthington  Industries.  Inc. 
(VVorthington)  requested  that  the 
Department  exclude  a  certain  type  of 
battery  can  tin  m:li  biacJc  plate 'from  the 
scope  of  the  LT7V  investigation  of  cold- 
rolled  carbon  steel  Cat  products  from 
Japan  According  to  Worlhingtan,  this 
product  IS  disting-aished  by  its 
extremely  low  level  of  nonmetalLic 
mtiusions.  The  product  also  has 
particular  properties  regarding  chemical 
coiT^position,  femte  gram  size,  surface 
finish,  hardnesi,  etc  VVorthington 
claims  that  certain  battery  can  tin  mill 
black  plate  is  not  made  m  the  United 
States,  and  that  no  US  producer  is 
qualified  to  supply  the  product. 
Wonhington  argues  that,  according  to 
the  Diversified  Products  criteria,  battery 
can  tin  mill  blaclc  plate  constitutes  a 
separate  class  or  ki.id  of  merchandise, 
and  that  petitioners  do  not  make  a  like 
product. 

Hoogovens  requested  that  the 
Department  exclude  certain  ultra  clean 
"battery  qi^ality"  hot-roiled  sheet  and 
strip  from  the  investigations  of  carbon 
steel  hot-rolled  flat  products.  According 
to  Hoogovens.  Lhis  product  is 
distinguished  by  its  minimal 
nonmetalli^  inclusions  and  superior 
flatness.  Hoogovens  claims  that  there  is 
no  substitutable  product  Hoogovens 
argues  that,  based  on  the  Diversified 
Pnducts  cr.'.eria,  certain  ultra  clean 
"battery  quality "  hot-rolled  sheet  and 
strip  is  outside  of  ihse  scope  of  the 
investigations  or.  at  a  minimum,  should 
be  considered  to  be  a  separate  class  or 
kind  of  merchar.di-ye  The  company  also 
argues  Lhat  petitioners  lack  standing 
regarding  this  produci. 

In  a  submission  of  June  17.  1993. 
petitioners  supported  the  exclusion  of 
certain  batter>-  can  tin  mill  black  plate 
in  thiclcnesstis  'oetween  0  008  inch  and 
0  0141  inch  inclusive  from  all  of  the 
current  LTFV  and  CV'D  investigations  of 
certain  cold-rolled  ca:t>on  steel  flat 
products  In  a  subm.ission  of  June  18. 
1993.  Wort.hington  supported 
petitioners'  action  b'lt  requested  that  tiie 
Department  enlarge  the  thickness  range 
of  the  exclusion  to  between  0  008  inch 
and  0  0303  inch. 

In  a  submission  of  June  18. 1993, 
Hoogovens  and  Thcmas  Steel  Strip 
Corp,  ("Thomas")  argued  that  the 
Department  should  not  grant 
r"*'tic>ners'  request  to  amend  their 
petiLons  in  exclude  certain  battery  can 


tin  mill  black  plate  from  the 
investigations  of  cold-rolled  carbon  steel 
flat  products,  without  also  excluding 
ultra  clean  "battery  quahty"  hot-rolled 
steel  from  the  investigations  of  hot- 
rolled  carbon  steel  flat  products,  as  the 
cold-rolled  battery  quality  product 
Thomas  manufactures  from  the 
imported  hot-rolled  ultra  clean  product 
competes  directly  with  the  cold-rolled 
product  for  which  petitioners'  have 
requested  a  petition  amendment. 
According  to  Hoogovens  and  Thomas,  to 
exclude  the  cold-rolled  product  but  not 
also  the  hot-rolled  product  would  put 
Thomas  at  a  competitive  disadvantage 
vis-a-vis  the  Japanese  producer  which 
supplies  VVorthington  with  cold-rolled 
battery  can  material. 

Department's  Position.  The 
Department  believes  that  the  petitions, 
the  Department's  preliminary 
determinations,  and  the  ITC's 
preliminary  injury  determinations 
clearly  indicate  that  these  two  products 
are  within  the  scope  of  the 
investigations  and  within  the  cold- 
rolled  and  hot-rolled  classes  or  kinds, 
respectively.  Certain  battery  can  tin  mill 
black  plate  is  cold-rolled,  and  certain 
ultra  clean  "battery  quaUty"  hot-rolled 
sheet  and  strip  is  hot-rolled,  and  both 
products  clearly  fall  within  the 
chemical  [i.e.,  carbon  steelj  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Furthermore, 
unless  specifically  excluded,  all  cold- 
rolled  and  hot-rolled  flat  products 
meeting  those  criteria  are  included 
within  the  scope  regardless  of  ferrite 
H-ain  size,  surface  finish,  hardness, 
flatness,  or  other  technical  properties  of 
the  steel.  While  these  two  products  have 
a  physical  characteristic — an  extremely 
low  or  minimal  inclusion  level — which 
distinguishes  them  from  other  cold- 
rolled  and  hot-rolled  flat  products,  this 
difference  does  not  rise  to  a  level  of  a 
class  or  kind  distinction.  Rather,  it  only 
demonstrates  that  certain  products 
within  a  class  or  kind  may  be  more 
suitable  than  other  such  products  for 
particular  uses.  In  general,  however, 
these  products  and  other  cold-rolled 
and  hot-rolled  flat  products  are, 
respectively,  suitable  for  use  in  similar 
applications,  such  as  in  industrial  and 
consumer  goods. 

Regarding  these  two  products  and 
other  products  in  their  respective 
classes  or  kinds,  expectations  of  the 
ultimate  purchaser  are  identical,  in  that 
consumers  of  both  products  expect  the 
benefits  of  a  cold-rolled,  or  hot-rolled, 
product,  i.e..  a  product  with  particular 
mechanical  properties  and  surface 
conditions  which  are  achieved  through 
the  cold-roUing.  or  hot-rolling,  process. 
Certain  battery  can  tin  mill  black  plate. 


and  certain  ultra  clean  "battery  quality" 
hot-rolled  sheet  and  strip,  and  other 
co!d-ro!ied,  and  hot-rolled,  flat  products 
are  sold,  respectively,  through  identical 
channels  of  trede.  i  e  .  directly  to  end 
users  or  to  service  centers,  and  both 
products  are  advertised  in  the  same 
manner  as  other  products  in  their 
respective  classes  or  kinds  in  company 
catalogs  and  other  promotional 
literature.  Particular  products  may  be 
developed  by  the  manufacturer  in 
cooperation  with  one  or  more  end  users 
and  might  not  ne<:essarily  be  included 
in  such  advertising.  However,  this 
possible  difference  in  the  method  of 
advertising  does  not  support  the 
assertion  that  certain  battery  can  tin  mill 
black  plate  or  certain  ultra  clean 
"battery  quality"  hot-rolled  sheet  end 
strip  constitute  separate  classes  or 
kinds. 

Regarding  the  claim  tliat  certain 
battery  can  tin  mill  black  plate  and 
certain  ultra  clean  "battery  quality"  hot- 
rolled  sheet  and  strip  constitute  separate 
like  products,  in  the  absence  of 
persuasive  evidence  that  the  like 
products  and  domestic  industries 
identified  by  the  ITC  are  inappropriate 
to  follow  for  purposes  of  standing,  it  is 
the  Department's  usual  practice  to  defer 
to  the  like  product  descriptions 
developed  by  the  ITC.  ISee  Nepheline 
Syenite  from  Canada.  .57  FR  9237.  9242 
(March  17.  1992)  )  In  these 
investigations,  the  Lke  product 
descriptions  written  by  the  ITC  in  its 
preliminary  injury  determinations  are 
equivalent  to  the  Department's  scope 
definitions.  Thus,  we  believe  that  tliese 
products  do  not  constitute  separate  bke 
products,  and  that  petitioners  do  have 
standing  regarding  these  products.  (See 
like  product  discussion  r>-?garding  the 
MIC  scope  exclusion  request  above.) 
Moreover,  the  allegation  that  petitioners 
lack  standing  was  subm>itted  after  the 
deadline  specified  in  the  regulations  (10 
days  prior  to  tha  Department's 
preliminary  determination;  see  19  CFR 
353.31(c)(2))  and  is  therefore  untimely. 
Furthermore,  petitioners  are  not 
requi.-ed  to  manufadure  every  product 
within  the  hke  product  designation  (see 
like  product  discussion  regarding  the 
MIC  scope  exclusion  request  above), 
and  the  statute  does  not  require  the 
Department  to  con.sider  the  domestic 
availability  of  a  particular  product 
within  the  scope  when  considering  a 
scope  exclusion  request. 

In  their  June  17,  1993,  submission  to 
amend  their  petitions  in  these 
investigations,  petitioners  indicated 
their  support  for  Wort.hington's  request 
to  exclude  certain  battery  can  tin  mill 
black  plate  from  the  cold-rolled 
investigations,  but  not  for  Hoogovens' 
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similar  request  to  exclude  the  hot-roiled 
product  which  is  subsequently  cold- 
rolled  in  the  United  States  to  make  the 
same  product.  Both  products  eventually 
are  manufactured  into  nickel-plated 
steel  for  use  in  manufacturing  battery 
cans  Worthington  itself  noted  that 
while  Thomas  imports  a  similarly  clean 
hot-rolled  version  of  battery  can  quality 
sheet  from  Hoogovens,  "their 
[Thomas's]  end-product  is  also  a  (cold- 
rolled  and!  nickel-plated  sheet  for 
battery  cans  that  competes  directly  with 
Worthington's."  (See  Worthington's 
May  13, 1993,  "Request  for  Exclusion  of 
Battery  Can  Tin  Mill  Black  Plate  from 
the  Scope  of  These  Investigations,"  at 
page  7.  See  also  Worthington's  May  20, 
1993,  pre-hearing  scope  brief,  at  pages 
14-15.) 

Petitioners*  June  17, 1993,  submission 
expressing  support  for  Worthington's 
scope  exclusion  request  was  submitted 
at  an  extremely  late  stage  in  these 
investigations.  The  Department, 
therefore,  did  not  have  adequate 
opportunity  to  examine  fully  the 
complex  issues  raised  by  these  two 
exclusion  requests:  each  of  these 
requests  raises  signiHcant  issues,  as 
does  the  interplay  between  the  two 
requests.  Furthermore,  we  are  not 
satisfied  that  there  is  adequate 
information,  comment,  and  rebuttal 
from  parties  on  this  issue  to  render  a 
decision  to  exclude  these  two  products 
from  the  investigations. 

For  all  of  the  above  reasons,  we  deny 
the  requests  by  Worthington  and 
Hoogovens  to  exclude,  respectively, 
certain  battery  can  tin  mill  black  plate 
and  certain  ultra  clean  "battery  quality" 
hot-rolled  sheet  and  strip  from  the  scope 
of  these  investiga'LiGns, 

Certain  Cold-Eolled  Strip  Products 

Interei-ted  Party  Comments.  Rochling 
Kaltwalzwerk  KG  (  Rochling") 
requested  that  the  Department  exclude 
certain  r.arbop  steel  strip  products  from 
the  scope  of  the  LTFV  and  C\T) 
investigations  of  cold-rolled  carbon  steel 
flat  products  from  Germany.  The 
products  have  either  a  surface  coating  of 
zinc  phosphate  or  are  surface 
conditioned  for  such  coating.  Rochling 
claims  that  petitioners  cannot  and  do 
not  produce  these  products  and  do  not 
produce  a  substitulable  product,  and 
tiiat  petitioners  therefore  did  not  intend 
to  ini.'.ude  these  products  within  the 
scofie  of  the  investigations. 

Department's  Position.  The  cold- 
rolled  strip  products  described  by 
Roc±hng  are  clearly  within  the  scope  of 
the  ii'ivestigations.  as  those  products  are 
cold-.'-olled  and  clearly  fall  within  the 
chemical  [j  p  .  carbon  steel)  and 
dimensional  chaiectenstics  indicated  in 


the  scope  descnption.  Furthermore, 
unless  specifically  excluded,  all  cold- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  the  type  of  nonmetallic 
coating  or  other  technical  properties  of 
the  steel.  Petitioners  are  not  required  to 
manufacture  every  product  within  the 
like  product  designation  (see  like 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
recjuest.  We  therefore  deny  Rochling's 
request  to  exclude  the  above-mentioned 
products  from  the  investigations. 

Certain  Cold-Rolled  Spheroidized  Steel 

Interested  Party  Comments.  American 
Steel  and  Aluminum  Corporation 
("American  Steel")  requested  that  the 
Department  exclude  certain  cold-rolled 
spheroidized  steel  from  the  scope  of  the 
investigations  of  cold-rolled  carbon  steel 
flat  products.  The  product  has  a  specific 
chemistry  and  a  light  matte  finish. 
'American  Steel  claims  that  this  product 
is  not  produced  in  the  United  Slates, 
and  has  different  physical 
characteristics  and  end  uses  than  the 
other  cold-rolled  products  covered  by 
the  investigations. 

Department's  Position.  The  cold- 
rolled  product  described  by  American 
Steel  is  clearly  within  the  scope  of  the 
investigations,  as  that  product  is  cold- 
rolled  and  clearly  falls  within  the 
chemical  [i.e.,  carbon  steel)  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Furthermore, 
unless  specifically  excluded,  all  cold- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  the  type  of  surface  finish 
or  other  technical  properties  of  the  steel. 
American  Steel  did  not  substantiate  its 
claim  that  cold-rolled  spheroidized  steel 
has  physical  characteristics  and  end 
uses  different  from  other  cold-rolled 
products.  Furthermore,  petitioners  are 
not  required  to  manufacture  every 
product  within  the  like  product 
designation  (see  like  product  analysis 
discussion  the  MIC  scope  exclusion 
request  above),  and  the  statute  does  not 
require  the  Department  to  consider  the 
domestic  availability  of  a  particular 
product  within  the  scope  when 
considering  a  scope  exclusion  request. 
We  therefore  deny  American  Steel's 
request  to  exclude  the  above-mentioned 
product  frt)in  the  investigations. 

Certain  Cold-Rolled  Ultra  Bright  Steel 

Interested  Party  Comments.  American 
Nickeloid  requested  that  the  Department 
exclude  two  specific  types  of  cold-rolled 


ultra  bright  steel  from  the  scope  of  the 
investigations  of  cold- rolled  carbon  steel 
flat  products.  These  products  have  a 
mirror  bright  surface  finish  which  is  free 
of  defects.  American  Nickeloid  claims 
that  these  products  are  not  produced  in 
the  United  States,  and  have  different 
physical  characteristics  and  end  uses 
than  the  other  cold-rolled  products 
covered  by  the  investigations. 

Department's  Position.  The  cold- 
rolled  products  described  by  American 
Steel  are  cleeu'ly  within  the  scope  of  the 
investigations,  as  those  products  are 
cold-rolled  and  clearly  fall  within  the 
chemical  (i.e.,  carbon  steel)  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Furthermore, 
unless  specifically  excluded,  all  cold- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  the  type  of  surface  finish 
or  other  technical  properties  of  the  steel. 
American  Nickeloid  did  not  substantiate 
its  claim  that  certain  ultra  bright  cold- 
rolled  steel  has  physical  characteristics 
and  end  uses  different  from  other  cold- 
rolled  products.  Furthermore, 
petitioners  are  not  required  to 
manufacture  every  product  within  the 
like  product  designation  (see  hke 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  American 
Nickeloid's  request  to  exclude  the 
above-mentioned  products  from  the 
investigations. 

Certain  Galvanized  Steel 

Interested  Party  Comments. 
Champion  Metal  Co.  ("Champion 
Metal")  and  Rolled  Steel  F^roducts,  Inc. 
("RSP")  requested  that  the  Department 
exclude  30  gauge.  ASTM  A-446  grade  E 
galvanized  steel  fr^m  the  LTFV 
investigation  of  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
Champion  Metal  and  RSP  claim  that 
this  product  is  not  available 
domestically,  that  petitioners  may  have 
included  this  product  inadvertently  in 
the  scope  of  the  Investigations,  and  that 
a  lower  grade  steel  producrt  is  not 
substitutable  for  grade  E  in  applications 
which  require  grade  E  steel. 

Department's  Position.  Thirty  (30) 
gauge,  ASTM  A-446  grade  E  galvanized 
steel  is  clearly  within  the  scope  of  the 
investigations,  as  that  product  is  flat- 
rolled  and  clearly  falls  within  the 
chemical  (i.e.,  carbon  steel),  metallic- 
coating,  and  dimensional  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  corrosion-resistant  flat 
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Certain  Lithographed  Tinplate  and  Tin- 
Free  Steel 

IntT^sted  Party  Comments.  Eveready 
r  .q.jo.;*,  -!  tlatnficanon  of  the  scope  of 
t.ie  I?.  f5!:i(i*ions  cf  corrosion- resistant 
carbon  steel  flat  products.  Eveready 
r.ctes  that  the  petitions  and  the 
Depart;nenfs  initiation  notices 
e  ^clud-^d  products  coated  with  tin 
1   tinplate"),  chromium,  chromium 
oxides,  or  chromium  and  chromium 
oxides  ("tin-free  steel").  However, 
lithographed  tinplate  and  tin-free  steel 
a.-9  cihssified  in  the  same  HTS  item  as 
r  :her  products  subject  to  the 
investigation.  As  a  result.  Customs  has 
detgrmined  that  certain  entries  of 
lithogrsphed  tinplate  and  tn-free  steel 
a.-9  suhject  to  the  preliminaiy  cash 
aepos.rs  deposit  and  bonding 
'■-quiremeats  for  corrosion-resistant 
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scope  descriptions  ore 
dispositive  and  requests  that  the 
Department  clarif}-  that  these  products 
a-e  not  subject  to  the  investigations. 
PjUtionars  support  thi«  clarification. 

Department's  Position.  We  agree  that 
lithographed  tinolate  and  tin-froe  steel 
are  cloarly  outside  of  the  scope  of  the 
investigations,  and  confirmed  this  in  a 
memorandum  to  the  file  of  March  18. 
1993.  (See  memorandum  of  March  13, 
1993,  from  Art  Stern,  Office  of 
.*. ^:'j -ments  Compliance,  to  the  file.)  We 
h  jve  ularified  the  written  description  of 
the  corroiion-resistant  class  or  kind  to 
indicate  that  the  products  already  listed 
as  excluded  from  the  scope  are  in  fact 
excluded  "whether  or  not  painted. 
varnished,  or  coated  with  plastics  or 
other  noametaliic  substances  in 
addition  to  the  metallic  coating." 

Certain  Stainless  Clad  Products 

Background.  In  a  siibmission  of 
November  20, 1992,  Regal  Ware,  Inc. 
("Regal'l  requested  that  tba  Department 
exclude  certain  carbon  steel  sheet  in 
coil  that  is  clad  on  both  sides  with  cold- 
rclled  stainless  steel  from  the  LTFV 


investigation  of  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Japan.  On  January  26, 1993,  the 
Department  issued  its  preliminary 
detenninations  in  the  LTFV 
investigations  of  certain  carbon  steel  flat 
products.  In  those  determinations,  the 
Department  did  not  exclude  this 
product  from  the  scope  of  the  above- 
mentioned  investigation. 

In  a  submission  of  January  25, 1993, 
petitioners  supported  the  exclusion  of 
Regal's  imported  product  from  the 
scope.  Petitioners'  March  9. 1993. 
submission  restated  their  support  for  the 
exclusion  of  "stainless  clad  steel  sheet. 
a  corrosion-resistant  carbon  steel  sheet 
product  that  consists  of  carbon  steel 
clad  on  both  sides  with  stainless  steel, 
generally  used  in  the  ratio  of  20%- 
60%-20%,  used  in  the  manufacture  of 
codtware,"  from  all  of  the  LTFV  and 
CVT)  investigations  of  coirosion- 
resistant  carbon  steel  Hat  products.  In  a 
submission  of  June  17. 1993,  petitioners 
clarified  the  description  of  the  stainless 
clad  steel  for  which  they  support 
exclusion  from  the  investigations. 

Department's  Position.  Petitioners 
have  indicated  that  they  no  longer  have 
any  interest  in  pursuing  unfair  trade 
remedies  for  the  noted  stainless  clad 
products.  Petitioners  support  Regal's 
request  to  exclude  these  products  from 
the  scope  of  the  investigations,  and 
there  is  no  opposition  to  this  request  on 
the  record.  Therefore,  we  have  excluded 
the  noted  stainless  clad  steel  from  the 
investigations  of  certain  corrosion- 
resistant  carbon  steel  flat  products. 

Certain  Nickel-Plated  Steel 

Interested  Party  Comments.  Osram 
Sylvania  Inc.  ("Osram  Sylvania") 
requested  that  the  Department  exclude 
certain  nickel-plated  corrosion-resistant 
steel  coil  from  the  LTFV  investigation  of 
corrosion-resistant  carbon  steel  fiat 
products  from  Japan.  This  product  has 
partiaJar  properties  regarding 
chemistry,  tensile  strengili,  elongation, 
grain  structure,  etc.  Osram  Sylvania 
claims  that  this  product  is  not  available 
domestically,  that  no  substitutable  or 
directly  competitive  or  like  product  is 
produced  in  the  United  States,  and  that 
petitioners  have  informed  Osram 
Sylvania  that  they  do  not  produce  the 
specific  type  of  nickel-plated  steel. 
Osram  Sylvania  argues  that,  while  there 
may  be  a  U.S.  producer  of  nickel-plated 
steel,  that  producer  imports  hot-rolled 
carbon  steel  and  then  processes  the  steel 
into  nickel-plated  steel;  and  as  that  U.S. 
company  does  not  add  99  percent  of  the 
value  of  the  finished  product,  the 
nickel-plated  steel  produced  by  that 
producer  cannot  be  considered  a  U.S.- 


or.gin  product  for  antidumping 
purposes. 

DppartTip.-'t  s  Position.  Certsin  nickel- 
plated  steel  is  clearly  within  the  scope 
of  the  investigations,  as  that  product  is 
flat-rolled  and  clearly  falls  within  the 
chemical  (i.e.,  carbon  stuel),  me'allic- 
coating,  and  dimensional  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  corrosion-resistant  fiat 
products  meeting  those  criteria  are 
included  within  the  scope  regard!e.<!s  of 
the  particular  tensile  strength, 
elongation,  grain  structure,  or  other 
technical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  every  product  within  the 
like  product  designation  (see  Hke 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  .scope  exclusion 
request.  We  therefore  deny  Osram 
Sylvania's  request  to  exclude  the  above- 
mentioned  product  from  the 
investigations. 

Certain  Duplex  Zinc-hen  Coated  Steel 

Interested  Party  Comments.  Nippon 
Stoel  Corporation  ("NSC"),  Diamond 
Star  Motors  ("DSM"),  Mitsubishi 
International  Corporation  ( 'MIC"),  New 
United  Motor  Manufacturing.  Inc. 
("NUMMI"),  Toyota  Motor 
Manufact^oring,  U.S.A.,  Inc.  ("TMM"), 
TABC.  Inc.  ("TABC"),  and  Toyota 
Tsusho  America,  Inc.  ("TAI")  requested 
that  the  Department  exclude  "duplex 
zinc-iron  coated  steel,"  a  corrosion- 
resistant  steel  product  with  two  coating 
layers,  from  the  scope  of  the  LTFV 
investigation  of  corrosion-resistant 
carbon  steel  flat  products  fiom  Japan. 
These  companies  claim  that  petitioners 
do  not  and  cannot  produce  duplex  .zinc- 
iron  coated  steel  and  that  no  domestic 
manufacturer  will  be  able  to  produce 
this  product  in  commercial  quantities 
until  late  1995.  They  also  claim  ihal 
petitioners  do  not  produce  a 
substitutable  product.  Given  these 
assertions,  the  above-mentioned 
companies  argue  that  petitioners 
therefore  likely  did  not  intend  to 
include  duplex  zinc-iron  coated  steel  in 
the  scope  of  the  investigation.  They  also 
argue  that  it  is  unclear  whether  tl^.e 
petitions  include  products  with  two 
coating  layers  in  the  scope. 

Department's  Position.  Certain  duplex 
zinc-iron  coated  steel  is  clearly  within 
the  scope  of  the  inve.5tigations.  as  that 
product  is  natHX)lled  and  clearly  falls 
within  the  chemical  (i.e.,  carbon  steel), 
raetaliic-coating,  and  dimensional 
characteristics  indicated  in  the  scope 
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description.  Furth^rmcTe,  uis'i^ss 
specifically  exciucitxi,  ail  c:ur:os;on- 
resistant  flat  products  meeting  those 
critena  are  included  within  the  scope 
regardless  of  the  number  of  coatings  or 
other  technical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  every  product  within  the 
Uke  product  designation  (see  like 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  the  above- 
mentioned  companies'  request  to 
exclude  certain  duplex  nnc-iron  coated 
steel  from  the  investigations. 

Universal  Mill  Plate 

Interested  Party  Comments. 
Caterpillar  argues  that,  according  to  the 
Diversified  Products  criteria,  universal 
mill  ("UM")  plate  is  different  from 
sheared  plate  and  constitutes  a  separate 
class  or  kind.  Caterpillar  argues  further 
that,  as  none  of  the  petitioners  make  UM 
plate,  petitioners  lack  standing 
regarding  UM  plate  and  that  the  product 
therefore  should  be  excluded  from  the 
investigations  Caterpillar  claims  that 
there  is  no  acceptable  domestic 
substitute  for  the  UM  plate  it  purchases 
from  foreign  suppliers 

Petitioners  state  that  their  petitions 
and  the  Department's  initiation  notices 
explicitly  included  I'M  plate  within  the 
cut-to-length  plate  class  or  kind.  They 
argue  that  UM  plate  does  not  constitute 
a  separate  class  or  kind,  and,  as 
petitioners  are  not  required  to  produce 
every  product  within  the  class  or  kind, 
that  they  do  have  starG:ng  regarding 
VM  plate. 

Department'!,  Posttior.  Universal  mil! 
plate  is  explicitly  m  the  scope  as 
described  m  the  petiticris,  the  ITC's 


p'ei;ni;nary  injury  determinations  and 
the  Department's  preliminary  LTFV  and 
CVD  determinations.  We  agree  with 
petitioners  that,  under  the  Diversified 
Products  criteria,  UM  plate  is  not  in  a 
class  or  kind  separate  from  sheared 
plate.  While  UM  plate  has  rolled  edges 
and  usually  is  narrower  in  width  than 
sheared  plate,  they  are  both  plate 
products  in  all  major  physical 
characteristics  and  generally  have 
identical  applications  and  end  user 
expectations,  in  that  both  types  of  plate 
are  used  in  such  industries  as 
machinery  manufacturing  and 
construction  and  that  end  users  expect 
similar  performance  in  those 
applications  from  either  product.  Both 
products  are  sold  directly  to  end  users 
or  to  service  centers,  and  both  are 
advertised  in  the  same  manner  in 
company  literature.  Therefore,  we  deny 
Caterpillar's  request  to  create  a  new  UM 
plate  class  or  kind. 

Certain  Cut-to-length  Plate  Products 

Interested  Party  Comments.  Titan 
Wheel  International  ("TWI")  requested 
that  the  Department  require  cash 
deposits  or  bonds  at  the  rate  applicable 
to  hot-rolled  flat  products  on  \he  cut-to- 
length  plate  it  wishes  to  import  from 
Cjinada  TWI  states  that  it  purchased  the 
steel  in  coil  form  bom  a  Canadian  steel 
company,  but  that  the  steel  was  then  cut 
to  length  by  a  reseller  related  to  TWI  in 
Canada.  Petitioners  state  that  TWI's 
request  is  vague  and  should  be  rejected 
without  further  inquiry. 

Department's  Position.  The 
Department's  instructions  to  Customs 
regarding  the  implementation  of  the 
Department's  preliminary  LTFV 
determinations  clearly  indicate  that, 
when  a  reseller  processes  a  steel 
product  and  transforms  it  into  a 
different  class  or  kind,  the  cash  deposit 
or  bonding  rate  for  the  new  class  or  kind 


will  apply.  As  the  processing  performed 
by  TWI's  Canadian  affiliate  transformed 
the  class  or  kind  of  the  steel  from  hot- 
rolled  flat  products  to  cut-to-length 
plate,  the  prop>er  cash  deposit  or 
bonding  rate  is  the  rate  for  cut-to-length 
plate.  We  have  not  been  presented  with 
any  reason  to  deviate  from  the  strict 
enforcement  of  our  instructions  and 
confirm  that  the  rate  for  cut-to-length 
plate  applies  to  the  merchandise  in 
question  which  TWI  wishes  to  import. 

Other  Scope  Exclusion  Bequests 

Background.  Following  is  a  list  of  all 
other  scope  exclusion  requests 
submitted  to  the  Department  in  these 
investigations. 

Interested  Party  Comments.  In 
general,  the  respondents  and  interested 
parties  indicated  below  claim  that  the 
specified  products  are  not  available 
domestically,  either  at  all  or  not  in 
sufficient  quantities.  Some  also  claim 
that  there  are  no  domestically  available 
substitutable  products.  Ail  of  these 
requests  are  supported  by  arguments 
stating  that  the  specified  product 
belongs  to  a  separate  class  or  kind  and 
is  therefore  out  of  the  scope  of  the 
investigations.  Other  requests  are  also 
supported  by  argimients  claiming  that 
these  products  constitute  separate  Uke 
products  and  that,  as  petitioners  do  not 
produce  these  products,  petitioners 
therefore  lack  standing  to  bring  AD  and 
CVD  actions  regarding  these  products 
and  that  these  products  should  be 
excluded  from  the  scope  of  the 
investigations.  Scoi>e  exclusion  requests 
supported  by  like  product  arguments  in 
addition  to  class  or  kind  arguments  are 
indicated  by  ("LP")  in  the  table  below. 
Following  the  table  below  is  a  brief 
description  of  each  specified  product. 


nteresled  party 


Eberie,  Nedwick,,  Pacjfto'Vioe 


PTDduct(s) 


C-eTain  ooctof  t)tade  steel,  certain  flapper  valve  steel  reian  coater  blade 
steel,  certan  creping  blada  steel,  Mrtain  lapping  u^^■  (*<  fe-ei.  certain  el- 
evator iap6  steel,  certain  precision  spring  steel  (7  types  m  total). 

NOTE:  Eberte  is  Kxned  t5y  Nedvicx  Stee^  regarding  all  severe  ot  tre  at)Ove-mentloned  products,  and  by  Paclfic/Hoe  regarding  certain  coaler 

blade  steel,  certajn  doctof  blade  a-vd  re^a  -"  c^epi^g  blade  steoi 


Class  or  kind 


Cold-roiled. 


Hitachi  Metals  

Kem-Liet«rs  (IF)  _ 

Witsubisni  (LP) 

Ohura  (LP)  

Paturte  (LP)  

Nichimen  (VVayn^Dalton)  (LP)  

Nichimen  (AMPS)  (LP)  

NicC^imen  (BeadeX)  (LP)  

Usirxx  Sacilof.  Creusot-Lore.  Creusot-Marrell 


Cenam  r\eroBr^  cartxjn  steet  ;.i  type) 

Cer.ain  seat  ben  'etractof  steel  (1  type) 

Certain  bright  fiotsiVtln  mill  Wack  plate  (2  types)  

Certain  b^g^t  firiisMin  mii!  black  plate  (3  types)  

Certain  coid-roii€KJ  specia!  pocessed  high  cart)on  steel  (1  type) 

Certain  cof;c>si<xi-res  Etam  sieeJ  d  type)  

Certain  cwcsio^-resistant  steel  (2  tyjses) ~ 

Certajn  conc'S<oo- resistant  steel  (1  type)  

Clad  ptate  (all  rypes) 


Cdd-rofled 

Cold-roiled 

Cdd-f  oiled 

Cold-roHed 

Cdd-roiled 

Corr.-resist. 

Corr.-resist 

CofT -resist. 

CofT.-reast. 


Eberle,  et  a!    Seven  certain  cold- 
rolled  and  hardened  strip  products  with 


specific  chemical  compositions,  high 
cleanliness  requirements,  specific 


surface,  flatness,  and  straigbtness 
requirements,  tight  dimensional 
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fo!er!.r.c-'s,  and  oLh«»r  technicaJ 

H.tnch!  \^^■'(^:s  C v  -»ain  hardened 
carhi  ::  s'f.;.  vvi-,.  a  .specific  chemical 
ccrr.pr  ^.tioQ.  a  mjcrostnicture  free  of 
ddcarbunzation,  £re«  of  nonmetallic 
inclusions,  higher  beading  and  impact 
fatigue  strength,  and  olher  technical 
reauirements. 

kp-r.-Ljfbf^rs  (  er^.-.n  cold-rolled  seat 
belt  retractcr  spring  steel  with  a  specific 
chemical  conpasilion.  restricted 
inclusion  levels,  and  a  particular 
microstructu'e  and  tensile  strength. 

Mits'jbishi  Certain  bright  finish,  or 
■  ultra  bright,"  ASTKf  A?66-91  cold- 
rclled  shml  will)  a  i.-s;- ,-  finish  and 
sp<'fuf;:  rnqjirtTi:  :•;  f:.--  <;arface 
rou^hr-i'^s;.,  d.~._'.T':..  :."s   ;>-mpering,  and 
carbon  i-on'ent,  ard  certain  tin  mill 
blai^Kpia'e,  or  sinel^  reduro-i! 
"sperialized  blfl"t :  i;  :e     rr.-eting 
AST\i  A625-68  to"  A525-75.  Mrith  a 
tjngh;  f.nish  ar.d  specific  requirements 
for  surface  roiigh-ness  dimensions, 
terrippnng,  an  i  carn-p  re -■'»■-• 

Okura  Cartair.  cqi::-'o:,-j  c  .irbon 
stee!  ihr^t  r-e>''-::.i  ASTM  A366.  with 
an  exce'  brigh*  finisi:  and  specific 
rec'.irt^.T.Bnts  for  s'jr!"c:,e  roughness  and 
cirTiHr.?-  .-.s:  certain  c::,ld  rolled  carbon 
stee'.  she-'t  rnetlmj  ASTM  A366  with  a 
br:;;;it  b.'ushed  finish  and  specific 
requ;rprr?nts  for  surface  roughness  and 
d:rnr.ns  ms  and  certain  cold-rolled  tin 
rr-,i,l  biar  1  r-'i^-'e  tv:f.  DT-1,  meeting 
AST».I  A^:5.  with  a  :-^iter  bnght  finish 
and  spp.  fie  reqmrements  for  stirface 
rou ,:."■. n^^^s  and  dimensions. 

Fvu::-    f-t'Kiiin  cold-rolled  special- 
:  ' .  ^-^.ti  h  ^r.    ;i-t>on  steel  with  a 
( ^rhu-.      n'en-  :,:  0  7%-1.30%, 
tf»rr.pf>rnd  cir  wo-n  hardened,  which  may 
dl.^so  tw  =  .:■!►-,  t"d  •-;  ;. .: ■  ishing,  edge 
Cinri'.onn^  v  s-  r.pe  control. 

\/     ./.;  n    *r^   ne-Dalton):  Certain 
prepa.r.itjd.  not  u^pped  galvanized 
corrosion-resistaril  steel  meeting  ASTM 
A542-85  with  specific  requirements  for 
coating  weight,  nonmetallic  coatings, 
^.irr.ensions,  tensile  strength,  and  other 
technical  requirements. 

Nichimen  (AMPS):  Certain  corrosion- 
'esistant  steel,  "Galkobe  Galvanized-S 
Coat."  hot-dipped  galvanized  with 
chromate  treatment,  meeting  ASTM 
A527/LFQ  and  with  specific 
requirements  for  coating  weight  and 
dimensions;  and  certain  corrosion- 
resistant  steel.  "Zir.kobella-DC  Coaf," 
coated  with  electrcljlic  rinc  and  wi  Ji 
organic  coatings,  meeting  AST>^  A5S1/ 
LFQ  and  with  specific  requirements  for 
coating  weight  and  dimensions. 

Nichimen  (BeadeX]:  Certain 
corrosion-resistant  steel, 
electrogalvanized  on  both  sides  and 
with  a  phosphate  chemical  treatment, 
meeting  ASTM  A591  and  with  specific 


requirements  for  coating  weight  and 
dimensions. 

Usinor  Sacilor,  et  al.  Clad  plate 
produced  by  the  roll  bond  or  direct 
explosion  methods. 

Department's  Position.  The 
Department  believes  that  the  petitions, 
the  Department's  preliminary  LTFV  and 
CVD  determinations,  and  the  ITC's 
preliminary  injury  determinations 
clearly  indicate  that  all  of  these 
products  are  within  the  scope  of  the 
investigations  and  within  the  classes  or 
kinds  indicated  in  the  table  above.  As 
described  in  the  scop)e  exclusion 
requests  and  briefs,  all  of  the  products 
listed  above  are  flat-rolled  and  clearly 
fall  within  the  chemical  (i.e.,  cartxjn 
steel),  dimensional,  and.  regarding  the 
corrosion-resistant  products  in  the  table 
above,  metallic-coating  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  hot-rolled,  coid-roHed  and 
corrosion-resistant  flat  products  meeting 
those  criteria  are  inchided  wthin  the 
scope  regardless  of  any  other  technical 
properties  which  the  steel  may  possess 
While  all  of  these  products  possess 
some  physical  characteristics  which 
make  them  different  from  other  steel 
products,  none  of  those  differences  rise 
to  the  level  of  class  or  kind  distinctions 
and  only  reflect  relatively  minor 
variations  within  the  overall  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
classes  or  kinds.  Were  the  Depafment 
to  subdivide  the  scope  to  reflect  even,' 
particular  type  of  carbon  steel  flat 
product  produced,  we  would  have  'ttaen 
faced  with  creating  an  absurdly  large  or 
even  infinite  mjmber  of  classes  or  kinds 
(See  Appendix  B  to  AFBsfmm 
Germany.  54  FR  18,992, 19,002,  May  3. 
1989.) 

Regarding  the  other  Diversified 
Products  criteria,  the  ultimate  uses  and 
purchaser  expectations  of  the  products 
listed  above  are  similar  to  those  of  other 
products  within  their  respective  classes 
or  kinds.  Thus,  for  the  hot-rolled 
products  described  above,  purchasers 
will  expect  the  performance  of  a  steel 
product  with  the  technical  properties 
achieved  through  rolling  at  a 
temperature  above  the  recrj-stallization 
temperature,  and  will  use  the  product  in 
applications  in  which  surface 
appearance  is  not  important.  The  cold- 
rolled  products  in  the  list  above  will  be 
used  in  applications  in  which  surface 
characteristics  and  narrower  tolerances 
are  important,  and  consumers  will 
expect  the  product  to  possess  the 
qualities  of  a  steel  product  which  has 
been  flat-rolled  at  ambient  temperatures. 
Regarding  the  above-mentioned 
corrosion-resistant  products,  consumers 
will  use  those  products  in  applicabons 


ri'y^iring  rorrosinn-resistaiice  and  will 
expect  the  stct!  to  have  a  longer  service 
life  due  tc  the  corrosion-resistant 
metallic  coaung  on  the  surface.  Carbon 
steel  flat  products  in  the  three  classes  or 
kinds  erg  generelly  sold  both  directly  to 
end  users  as  well  as  to  service  centers; 
that  the  products  in  the  chart  may  be 
more  likely  to  be  sold  directly  to  end 
users  does  not  differentiate  them  from 
other  products  in  those  classes  or  kinds. 
Lastly,  products  in  the  hot-rolled,  cold- 
rolled,  and  corrosion-resistant  classes  or 
kinds  are  all  advertised  in  the  same 
manner,  that  is,  in  producer  catalogs 
and  other  promotional  literature. 
Certain  products,  including  those  listed 
in  the  chart  above,  may  be  developed  by 
the  manufacturer  in  cooperation  with 
one  or  more  end  users  and  might  not 
necessarily  be  included  in  such 
f.  J  .ertising  However,  this  possible 
d.ffHrence  in  the  rp^thod  of  advertising 
does  not  support  the  assertion  that  the 
products  listed  above  constitute 
separate  classes  or  kinds. 

Regarding  like  proriuct  issues,  in  the 
absence  of  persuasive  i^i.  idence  that  the 
like  products  end  domestic  industries 
identified  by  the  FFC  are  inappropriate 
to  follow  for  purposes  of  standing,  it  is 
the  Department's  u.sual  practice  to  defer 
to  t^ie  like  product  d?scriptions 
developed  by  the  TTC.  (See  Nepheline 
Syenite  from  Canada,  57  FR  9237,  9242 
(March  17, 1992).)  In  tliese 
investigations,  the  like  product 
descriptions  written  by  the  ITC  in  its 
preliminary  injury  determinations  are 
equivalent  to  the  Department's  scope 
definitions.  Thus,  we  believe  that  the 
products  listed  in  the  chart  above  do  not 
constitute  separate  like  products,  and 
that  petitioners  do  have  standing 
regarding  these  particular  products.  (See 
like  product  discussion  regarding  the 
MIC  scope  exclusion  request  above.) 
Moreover,  all  such  allegations  that 
petitioners  lack  standing  were 
subm.itted  after  the  deadline  specified  in 
the  regulations  (10  days  prior  to  the 
Department's  preliminary 
determination;  see  19  CFR  353.31(c)(2j) 
and  are  therefore  untimely. 
FurtJiermore,  petitioners  are  not 
required  to  manufacture  every  product 
within  the  like  product  designation  (see 
like  product  discussion  regarding  the 
MIC  scope  exclusion  request  above), 
and  the  statute  does  not  require  the 
Department  to  consider  the  domestic 
availability  of  a  particular  product 
within  the  scope  when  considering  a 
scope  exclusion  request.  We  therefore 
deny  all  of  the  scope  exclusion  requests 
listed  in  the  table  above 
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Appendix  11 

Issues  Common  to  all  Antidmrtping 
Investigations  of  Flat-RoHed  StepI 
Products 

A   Arni's  Lereth  Test  for  RplHtfd  Partv 
TrRnsat  Uons 

In  many  of  ihese  :i:;vestig.it,rir.s 

f)etitioners  argue  that  respor.d-'.ms 
ailure  to,  or  faii'ore  to  proper  i;^    r<  pn:^ 
!;ales  made  by  related  resellers  [t  c  , 
downstream  .sales)  in  the  home  market 
warrants  the  use  of  total  BL^  w *■)►•"  sales 
to  thn.se  related  reseiien!  were  fo-.;nd  r.   r 
to  be  at  arra's-ienglh.  Petitioners 
'.nainta.n  that  the  Department  should 
not  merely  ajsregard  those  rn.'v,sir)g  or 
improperly  reported  sales  because  it 
lacKS  the  data  needed  to  calculate  FMV. 
Petitioners  note  ihat  the  f.-iilure  to  report 
a  significant  percentage  i  f  hf-^ie  market 
sales  in  oth-r  inv-^sti^^fitK^rs,  s::'  l;;iiing 
companio..  "^-eei  cases  urv.jUing 
Germany  and  Austria,  led  the 
Department  to  use  total  BLA  in  those 
cases.  Petitioners  co.^tend  that  the 
respondents'  failure  to  report 
downstream  sales  is  tantamoujit  to  non- 
compliance with  an  information  request 
which  warrant.s  the  use  of  total  BIA 
under  trie  Federal  Circuit's  decision  in 
Olympic  Adhesives,  Inc.  v.  United 
States  and  that  the  use  of  total  BIA 
would  be  consistent  with  numerous 
cases  in  which  the  Department  used 
total  DL^  when  respondents  failed  the 
ann's-length  test  and  refused  to  provide 
downstream  sales  data. 

We  agree  with  petitioners  in  that  BIA 
is  called  for  in  certain  situations  where 
respondents  have  refused  to  report 
downstream  sales.  However,  we 
disagree  with  petitioners' 
characterization  that  the  Department 
either  has  disregarded  or  will  simply 
disregard  improperly  reported  or 
missing  downstream  sales,  and  their 
argument  that  the  use  cf  total  BL^  is 
appropriate. 

As  outlined  in  the  preliminary 
determinations,  when  the  respondents 
could  not,  or  would  not,  report 
downstream  sales,  we  applied  margins 
based  on  BIA  to  any  U.S.  sale  matched 
only  to  a  sale  to  a  related  reseller  in  the 
home  market  that  failed  the  arm's-length 
test,  end  we  will  continue  to  do  so  for 
these  final  determinations.  In  other 
•'vcrds,  we  did  not  simply  disregard  the 
fact  that  respondents  failed  to  report 
downstream  sales.  Once  a  related 
reseller  fails  the  arm's-length  test,  the 
need  for  downstream  sales  becomes 
evident,  but  only  as  an  alternative  to  the 
sale  to  that  rcLted  reseller.  The  integrity 
cf  FMV  is  not  seriously  challenged 
because  in  all  other  cases  U.S.  sales  are 
matched  to  \mrelated  party  sales  in  the 


borne  n'.-srkt-t  or  to,  relatftd  pfirty  k.*iips  a* 
arm's  !enf;th  For  tha'  reasm,  ihi-  use  l! 
total  BIA  m  these  s;iu-it:,ors  ;8 
ii:appropriat« 

As  for  petitione.'-s  contention  that  the 
refusal  to  report  downstream  sales 
constitutes  non-compliance  with  an 
information  request,  we  agree.  However, 
as  the  court  stated  in  Olvmpic 
Adhesive f'  Inr  v   i'mttd  States  such 
nc"i-r(':T!iiiiiin(  t' ■"    *   '  mayjusti^ 
THs  rt  •  ;   he  h.  s-  i:, formation  available 
rj  ri  *   •    *      .A, an  it  IS  our  position 


ifTH' :, 


.'i,;r  er: 


!<^vp1  of  trade  in 
v<,s  should  take 


.4!  wf  [;dve  r>-Si' 


BIA  The 


l)!.^  instead  of 
nothing  in  the 


r"  ,1,.  .rn'i  10  usp  tcta 
f  a" .^i  BIA.  a:'! J  we 
abc\»  deasion  that  indicates  the 
Department  is  required  to  rely  on  total 
BIA.  Indeed,  most  cases  in  which  the 
Department  rei^s  nn  partial  BIA  stem 
from  respondents  r;r.  compliance  with 
an  information  '^•c'jf^^t 

We  received  cumrnenls  from  Usinor- 
Sacilor  (Usinor),  the  respondent  in  the 
French  investigations,  and  petitioners  in 
several  of  the  Canadian  investigations 
concerning  the  application  of  the  arm's- 
length  test.  Usinor  argues  that  the 
Department's  test  is  methodologically 
unsound  because  it  does  not  take  into 
account  price  differences  that  result 
from  comparisons  of  sales  of 
significantly  different  quantities  of 
merchandise.  Usinor  claims  that  the  test 
is  inherently  biased  against  related 
customer  sales  because  it  gives  the 
greatest  weight  to  those  product-specific 
ratios  where  the  related  customer  has 
purchased  the  largest  quantities, 
precisely  those  sales  where  the  related 
customer  would  be  expected  to  pay 
lower  prices.  In  the  Canadian 
investigations  petitioners  maintain  that 
Stelco  sells  at  two  commercial  levels  of 
trade,  end  users  and  steel  service 
centers  or  distributors.  Petitioners 
maintain  that  prices  to  end-users  are 
generally  higher  than  pricos  to 
distributors,  and  that  the  arm's-length 
test  is  inaccurate  because  jt  fails  to 
account  for  the  effect  on  price  that 
different  levels  of  trade  may  have. 

We  agree  that  Usinor  has  highlighted 
a  method  for  fine-tuning  our  arm's- 
length  test,  and  we  agree  with 
petitioners  in  the  Canadian  cases  that 
there  is  no  reason  not  to  consider  level 
of  trade,  if  possible,  in  our  arm's-length 
test.  Adopting  Usinor 's  propo.sal, 
however,  would  require  us  to  identify 
quantity  ranges  within  which  quantities 
are  "comparable."  Given  the  failure  of 
Usinor  or  other  parties  to  provide 
factual  information  on  this  subject,  this 
would  be  a  highly  subjective  task  that 
neither  petitioners  nor  respondents 
could  comment  on  at  this  point  in  our 
investigations.  Moreover,  we  believe 


precedence  over  t  ':.t'        sideration  of 
quantities  in  anv  • .  <•  '  '  ecause  such 
consideration  thits  :*  •    accounts 
broader  array  of  factors  that  could  effect 
price  [e.g  ,  distribution  systems,  selling 
expenses,  etc.).  Finally,  we  believe  that 
consideration  of  level  of  trade  could 
address  Usinor'a  concern  to  the  extent 
that  different  Quantities  are  associated 
with  different  levels  of  trade. 

It  should  be  noted  that  consideration 
of  level  of  trade  in  our  arm's-length 
analysis  is  consistent  with  the 
Department's  recent  practice  in  Final 
Determination  of  Safes  at  Less  Than 
Fair  Value:  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea  (A-580-812)  (58  FR  15467). 

Consequently,  we  have  for  these  final 
determinations  incorporated  a 
consideration  of  level  of  trade  in  our 
arm's-length  analysis,  where  possible. 
Where  a  related  customer  price  ratio  is 
composed  of  comparisons  between  sales 
of  identical  products  to  unrelated 
customers  at  both  the  same  and  different 
levels  of  trade,  only  those  sales  of 
identical  products  at  the  same  level  of 
trade  were  used  to  construct  this  ratio. 
(See  Appendix  II  to  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina  for  a  detailed  explanation  of 
how  related  customer  price  ratios  were 
determined.)  Where  a  related  customer 
ratio  is  composed  of  comparisons 
between  sales  of  identical  products  to 
unrelated  customers  but  never  at  the 
same  level  of  trade,  we  will  continue  to 
rely  on  all  such  comparisons  regardless 
of  level  of  trade  to  construct  this  ratio 
as  we  did  for  the  preliminary 
determinations.  Lastly,  as  at  the 
preliminary  determinations,  where  no 
related  customer  ratio  could  be 
constructed  because  identical 
merchandise  was  not  sold  to  unrelated 
customers,  we  were  unable  to  determine 
tliat  these  sales  were  made  at  arm's 
length  and,  thus,  excluded  them  from 
our  LTFV  analysis. 

In  most  of  the  other  investigations 
petitioners  asserted  that  the 
Department's  methodology  with  respect 
to  the  application  of  the  arm's-length 
test  is  reasonable.  Notwithstanding  the 
above  commeuis,  we  agree. 

B.  Secondar}'  Merchandise 

At  the  beginning  of  these 
investigations,  the  Department 
developed  physical  matching  criteria  for 
each  "class  or  kind"  of  merchandise  in 
order  to  match  sales  in  the  home  and 
U.S.  markets  and  to  prevent  the 
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matching  of  pri.Tie  to  non-pnme 
rr.aterial.  The  physical  matching  criteria 
speafied  in  Appendix  V  in.  the 
E)*»partraent's  questionnaire  was 
organized  into  a  hierarchy  and  required 
respondents  to  report  all  "idlient 
characteristics  of  the  s-ubiect 
merchandise 

The  quality  charactenstir  j  ir.   r.o 
hierarchies  could  have  be«n  u-u^d  to 
prevent  matching  pnme  to  non-prime 
merchandise,  Many  respondt^'nts 
identified  non-pnme  merchandise  by 
other  means.  When  respondents 
reported  all  of  the  physical  matching 
criteria  and  identified  the  sales  as  non- 
pnme,  the  Department  us«d  the  criteria 
for  calculation  purposes  to  match  U.S. 
sales  to  hom.e  market  sales,  pending 
verification. 

For  the  prehminary  determinations, 
we  excluded  sales  of  non-prime 
merchandise  where  respondents 
claimed  that  their  records  did  not 
contain  the  necessary  level  of  detail  for 
them  to  fuJ!y  compiy  wuh  the 
Department  s  reporting  criteria.  We 
applied  best  inforanation  available  (BIA) 
where  respondents  made  no  claim  about 
their  record  keepir.g. 

For  these  final  determinations,  where 
sales  of  non-prime  merchandise 
constituted  an  insignificant  portion  of 
total  US,  sales,  wo  disreg:irded  all  sales 
of  such  merchandise  in  both  the  U.S. 
and  the  home  markets.  We  calculated 
dumping  margins  for  companies  which 
sold  significant  amounts  by  volume  of 
non-pnme  merchandise  in  the  U.S. 
market.  (In  'these  investigations, 
excluded  sales  of  seconds  accounted  for 
less  than  five  percent  of  U.S.  sales  by 
vclum.e  in  ail  cases.)  We  continued  to 
apply  BIA  if  claims  regarding  record 
keeping  were  not  supported  at 
venfication 

C.  Foreign  Taxes  1 

For  the  preliminary  determinations  of 
these  investigations,  the  Department 
added  to  U.S.  price  an  amount  for 
foreign  taxes  tnat  would  have  been 
collected  had  the  merchandise  not  been 
exported,  calculated  on  the  basis  of  the 
pnce  of  the  U  .S  product,  and  made  a 
ci.'cijmstance-of-sale  adjustment  to  FMV 
for  the  diffe.'-ence  between  the  tax  on 
heme  market  sales  and  the  tax  added  to 
l.:S  pnce.  On  March  19,  1993,  the 
United  States  Coiirt  of  .Appeals  for  the 
Federal  Qrcuit.  in  affirming  the 
decision  of  the  Court  of  International 
Trade  in  Zenith  Electronics  Corporation 
v  United  States.  Slip  Op  92-1043, 
-1044.  -1045,  -1046.  ruled  that  section 
772(d)(1)(C)  of  the  Tanff  Act  provides 
for  an  addition  to  US.  pnce  to  account 
for  taxes  which  the  exporting  country 
would  have  assessed  on  the 


merchandise  had  it  been  sold  in  the 
home  market,  and  that  section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  FMV  for  differences  in  taxes. 
Accordingly,  for  the  final 
determinations  of  these  investigations, 
the  Department  has  changed  its 
methodology  for  foreign  taxes  from  that 
used  in  the  preliminary  determinations 
and  has  not  made  a  drcumstance-of-sale 
adjustment  to  FMV.  Also,  we  have  not 
calculated  a  hypothetical  tax  on  the  US 
product,  but  have  added  to  U.S.  price 
the  absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  U.S. 
price,  absolute  dumping  margins  are  not 
inflated  or  deflated  by  differences 
between  taxes  included  in  FMV  and 
those  added  to  U.S.  price.  This  policy 
has  been  articulated  in  Gray  Portland 
Cement  and  Clinker  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  25803. 
April  28.  1993). 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  chMge 
would  result  in  weighted-average 
dumping  margin  rates  which  are  neither 
inflated  nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  we  will  l^gin  the 
rulemaking  process  as  soon  as  possible 

D.  Critical  Qrcurastances 

Petitioners  have  alleged  that  "critical 
circumstances"  exist  with  respect  to 
imports  of:  hot-rolled  steel  from 
Belgium,  France,  Japan  and  Korea;  cold- 
rolled  steel  from  Belgium,  France,  Japan 
and  Spain;  corrosion-resistant  steel  from 
Japan,  Korea  and  Mexico;  and  steel  plate 
from  Belgium,  France,  Spain,  Korea,  the 
United  Kingdom,  Polana  and  Rom. an i a 

Section  735(a)(3)  of  the  Act  provides 
that  critical  circumstances  exist  if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 


of  the  investigation  over  a  relatively 
short  period  of  tim,e. 

Under  section  735(a)(3]fA)fi)  of  the 
Act.  we  normally  consider  whether 
there  has  been  an  antidumping  order  in 
the  United  States  or  elsewhere  on  the 
subject  m.erchandise  as  evidence  of  a 
history  of  dumping.  We  consider 
margins  of  25  percent  or  more  to  be 
sufficient  to  impute  knowledge  of 
dumping  when  US  price  is  based  on 
purchase  price  (PP),  and  margins  of  15 
percent  or  more  to  be  sufficient  if  the 
U.S.  price  is  based  on  exporter's  sales 
price  (ESP),  If  the  U.S  price  is  based  on 
both  PP  and  ESP,  we  normally  weight- 
average  the  25  percent  and  15  percent 
benchmarks  by  the  volume  of  PP  and 
ESP  sales,  to  arrive  at  a  weighted- 
average  benchmark  percentage  for 
imputing  knowledge  of  dumping. 

According  to  19  CFR  353  16;ff  we 
normally  examine  the  following  to 
determine  whether  imports  have  been 
massive:  (1)  Volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data  to  determine  whether  importts  have 
been  mas.sive  over  a  relatively  !^hort 
period  of  tur.e,  we  compare  ir.e  export 
volume  for  equal  periods  immediately 
preceding  and  following  the  filing  of  the 
petition  (the  "pre-petitian  period"  and 
the  "post-petition  period"),  in 
accordance  with  19  CFR  353.16(g). 
Under  19  CFR  353  16(0(2),  unless  the 
importis  in  the  post-petition  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  pre-petition  period, 
we  will  not  consider  the  imports  to  have 
been  "massive," 

To  determine  whether  there  have 
been  massive  imports  of  those  steel 
products  from  the  countries  named  by 
the  petitioners,  we  relied  upon  the 
company-specific  export  data  submitted 
by  those  respondents,  or  import 
statistics  provided  by  thie  I'.S,  Bureau  of 
the  Census. 

To  determine  the  length  of  the 
comparison  periods,  we  generally  use 
the  longest  period  for  which 
information  is  available  up  until  the 
effective  date  of  the  preliminary 
determination.  However,  when  there  is 
a  concurrent  countervailing  duty  (CVD) 
investigation  involving  the  same 
merchandise,  we  perform  the 
comparison  up  until  the  date  the 
Department  directed  the  US.  Customs 
Service  to  suspend  liquidation,  as  a 
result  of  tlie  affirmative  preliminary 
determination  in  the  CVD  investigation 
(see.  Pure  and  Alloy  Magnesium  from 
Canada,  57  FR  30939  (July  13,  1992). 
Therefore,  in  cases  for  which  there  was 
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an  affirmative  preliminary  CVD 
determination  in  a  companion  case,  we 
analyzed  data  for  the  five  months  before 
the  effective  date  of  the  suspension  of 
liquidation  in  the  concurrent  CVD 
investigation,  ti  all  other  cases,  we 
analyzed  as  much  data  as  was  available 
for  the  seven  montlis  between  the 
initiation  of  the  cases  and  tha 
publication  of  our  preliminary' 
antidumping  determination. 

The  notices  for  Belgium.  France, 
Korea,  Spain,  the  United  Kingdom, 
Mexico,  Romania,  Poland,  and  Japan 
include  the  results  of  our  analysis  based 
on  the  foregoing  methodology,  specific 
to  each  of  the  classes  or  kinds  of 
mercliandise  for  which  petitioners  have 
alleged  critical  circumstances. 

IFR  Doc.  93-15610  Filed  7-8-93;  8  45  am) 

BU.UNO  COOe  361fr-Ot-P 


[A-6C2-803] 

F'nai  i/etsTi-! 

^'■a' 

1 0  i  c ' 

'rM-i'.^ 

,  at  I 

« 

.-. 

Thf:i  F.iii  Vs 

ua 

C«»cia 

r-   C  " 

;.  ..   .-,  J, 

01 

Ht -j'S-'ani  Ch 

•hf. 

1  S!f-p 

r  ; ;:  » 

F;--. 

C»1 

f'Z'r'i  A'js'rs 

ia 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  9.  1993. 
FOR  f; '".■'■  "'EP  •Nt~.r,vi,>,T  :jh  CONTACT: 
Sally  Craig  or  VVaiiJv  Fiaiikbl,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N\V,  Washington,  DC  20230; 
telephone:  (202)  482-1391  or  (202)  482- 
0159,  respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Australia  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
sedion  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
weight 3d-6verag9  margin  is  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History- 

Since  the  issuance  of  our  notice  of 
prbliminary  dalermination  and 
postponement  of  final  determination  (58 
FR  7071  (February  4,  1993)).  the 
following  events  have  occurred: 

Verification  of  respondent's  responses 
to  the  Department's  questionnaires 
regarding  home  market  (HM)  and  U.S. 
sales  information  and  HM  Section  El 
costs  took  place  in  Australia  during 
March  of  1993.  Verification  of 
respondent's  responses  to  the 
Department's  questionnaires  regarding 


U.S.  sales  and  Section  E2  costs  took 
place  during  April  of  1993. 

We  received  requests  for  a  public 
hearing  from  The  Broken  Hill 
Proprietary  Company  Ltd..  BHP 
Trading.  Inc.  (BHP  Trading).  SupraCote. 
Inc  (SupraGote),andASC  Pacific,  Inc. 
(ASC  Pacific),  (collectively.  BHP),  and 
from  petitioners  on  February  16, 1993. 
BHP  and  petitioners  filed  case  briefs  on 
May  14. 1993,  and  rebuttal  briefs  on 
May  19, 1993.  A  public  hearing  was 
held  on  May  21. 1993. 

Scope  cf  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  "class 
or  kind"  of  merchandise:  Certain 
corrosion-resistant  carbon  steel  flat 
products  (corrosion-resistant  steel).  The 
full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992.  through  June  30,  1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  similar 
merchandise. 

Best  Information  Available 

Section  775(c)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  "whenever  a  party  or  any 
other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  or  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation."  Because  respondent  had 
substantial  and  pervasive  deficiencies  in 
the  data  submitted,  we  based  our 
determinetion  on  BIA. 

The  following  is  a  list  identifying 
various  problems  in  BHP's  databases 
which  prohibited  the  use  of 
substantially  more  than  a  majority  of 
DHP's  U.S.  s&les  for  purposes  of 
calculating  a  margin.  For  a  more 
detailed  discussion  of  these  items,  see, 
the  Final  Concurrence  Memorandum  in 
this  investigation,  on  file  in  Room  E- 
099  of  the  E>epf>rtment's  main  building. 

1.  Certain  BHP  Trading  PP  sales  have 
incorrect  product  control  numbers 
(CONNUMUs)  and  therefore  cannot  be 
properly  compared  to  sales  of  products 
in  the  home  market  for  purposes  of 
margin  calculations. 

2.  Certain  PP  transactions  could  not 
be  matched  to  sales  in  the  home  market 
because  their  assigned  CONNUMUs 


were  not  provided  in  the  product 
concordance,  which  is  the  vehicle  we 
use  to  merge  the  U.S.  and  home  market 
databases. 

3.  At  verification  the  respondent 
pro\'ided  a  list  of  previously  unreported 
SupraCote  further-manufactured  U.S. 
sales,  which  we  consider  untimely. 

4.  For  SupraCo^e's  Section  El  (HM 
costs  for  U.S.  sales)  database,  BHP  did 
not  provide  the  CONNUMU  variable. 
Because  this  variable  is  required  for 
merging  the  Section  El  costs  into 
SupraCote's  Section  C  (US,  further- 
manufactured  sales)  database,  we  are 
unable  to  combine  the  two  databases  as 
required  for  purposes  of  calculating  the 
dumping  margins. 

5.  BHP  provided  incorrect  cost  data  in 
the  Section  El  (HM  costs  on  U.S.  sales) 
databases,  and  in  the  product 
concordances  (cost  data  used  in  the 
adjustment  for  differences  in  cost 
attributable  to  physical  differences  in 
merchandise).  This  incorrect  and,  thus, 
unusable  data  affectwd  all  similar  PP 
matches  as  well  as  all  remaining  further- 
manufactured  sales  (by  ASC  Pacific). 

6.  BHP  reported  ESP  sales  in  the  PP 
database  that  should  not  have  been 
reported,  because  BHPs  ESP  sales  were 
excluded  from  this  investigation. 

7.  In  BHP's  post-verification  computer 
tape  submission,  which  was  requested 
by  the  Department  in  order  for  BHP  to 
make  specific  data  corrections,  we 
discovered  changes  to  the  data  that  had 
not  been  solicited  and  were  left 
unexplained  by  the  respondent.  Thus, 
these  unsolicited  changes  are 
considered  unverified  and  untimely. 
Specifically,  these  changes 
encompassed:  (a)  For  certain 
transac-tions,  replacement  of  positive 
values  with  zero  values  under  the 
variables  gross  unit  price,  thickness,  and 
vndth;  (b)  BHP  reclassified  several 
previously  reported  PP  sales  as  ESP 
sales:  and  (c)  Certain  sales  in  the  PP 
database  show  amounts  greater  than 
zero  for  U.S.  commissions,  U.S.  direct 
selling  expenses,  and  other  exponstis. 

For'the  remaining  sales,  we  note  that 
the  following  adjustments  to  HM  price 
would  have  been  denied  because  the 
respondent  was  unable  to  substantiate 
the  claimed  am.ounts  at  verification:  (1) 
HM  packing  and  (2)  HM  inland  freight. 
In  addition,  we  note  that  the  following 
adjustments,  where  applicable,  for  the 
remaining  sales  would  have  required 
the  use  of  BIA:  (1)  U.S.  packing  done  in 
the  home  market,  (2)  foreign  inland 
freight  on  U.S.  sales,  (3)  marine 
insurance  (BHP  Trading),  (4)  U.S. 
brokerage  (SupraCote),  and  (5)  credit 
expense  (certain  PP  sales).  For  a  full 
discussion  of  these  data  problems,  see 
the  Final  Concurrence  Memorandum, 
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on  file  in  Room  B-099  cf  the 
Department's  main  buildmg. 

We  note  that,  because  of  the 
substantial  and  pervasive  nature  of  the 
problems  in  Biff's  data  submissions, 
there  only  remained  unaffected  certain 
of  BHPs  identical  PP  sales,  which 
encompassed  a  small  portion  of  BHP's 
total  US.  transactions.  However,  as 
noted  above,  these  sales  would  have 
been  subject  n  the  use  of  partial  BIA  for 
numerous  adiusiments.  After  weighing 
the  effect  en  these  PP  siies  of  the 
deficiencies  discovered  at.  lefl 
unresolved  by,  or  created  after, 
venficalion.  we  determined  that  BIA 
was  the  only  viable  basis  for  making  our 
final  deterrr.i.iaMon.  In  deciding  what  to 
us«?  as  BIA,  trif*  Department's  regulations 
provide  that  the  D-aparlment  may  take 
into  account  whether  a  party  revises  to 
provide  requested  mform.ation  (19  CFR 
352  37rh;l,  Thus,  *he  Department  must 
dt'termme  w. *-.,:•.(  is  \lid  best  information 
available  on  a  case-by-case  basis. 

in  this  case,  BHP  has  attempted  to 
comply  with  all  of  the  Department's 
requests  for  information  Ln  addition,  its 
questionnai.-e  responses  were  always 
sub.mitted  on  a  timely  basis.  Therefore, 
we  consider  BHP  to  have  h^^:i  a 
cooperative  respondent  throughout  this 
investigation.  Therefore,  we  have 
assigned  a  cooperative  BiA  jate  to  this 
responde.1t.  A.s  BL\.  we  have  applied 
the  average  of  the  margins  in  the 
petition 

Fair  Value  Comparisons 

To  detemiiLe  whether  iales  of 
corrasior-resistant  steel  from  Australia 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  'Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Pries 

Petitioners  based  USP  on  two 
different  "offers  "  by  BHP  of  corrosion- 
res. stant  steel  in  the  United  States.  One 
offer  specified  the  total  c.i.f  duty-paid 
pnca,  whereas  the  second  of.''er 
specified  a  basis  price  plus  appHcable 
price  extras  Petitioners,  thus, 
developed  a  total  landed  price  for  this 
offer  by  determining  applicable  price 
extras  Petitioners  then  adjusted  USP  for 
movem.ent  charges  !cx;ean  freight  and 
insurance)  based  on  average  c.i.f 
charges,  as  derived  from  publicly- 
available  census  impel  data.  Petitioners 
also  made  adjustments  for  U.S.  duty 
based  on  the  1992  U  S  Harmonized 
Tariff  Schedules. 


Foreign  Market  Value 

Petitioners  calculated  FMV  based  on 
HM  prices  derived  from  a  pricing  study. 
conducted  by  a  market  research 
consultant,  of  corrosion-resistant  carbon 
steel  sheet  sold  in  Australia.  Petitioners 
stated  that  this  pricing  study  contains 
actual  transaction  prices,  determined  by 
the  market  research  consultant,  cf 
virtually  identical  merchandise  sold  in 
Australia  during  December  1 99 1 
Petitioners  adjusted  the  HM  prices  for 
inland  freight,  using  information 
obtained  in  the  pricing  study.  They 
deducted  HM  packing  costs  from,  and 
added  U.S.  packing  costs  to,  the  HM 
prices,  using  information  obtained  in 
the  pricing  study.  Petitioners  mad^a 
drounstance-of-sale  adjustment  for 
credit  expenses,  using  information 
obtained  in  the  pricing  study  and  one  of 
the  "offers"  noted  in  the  USP  section 
above.  In  addition,  petitioners  used  the 
average  short-  and  medium-term  interest 
rate  for  Australia  published  by  the 
International  Monetary  Fund  in 
determining  this  adjustment. 

Petitioners  calculated  FMV  based  on 
constructed  value  information  provided 
in  the  petition.  Petitioners  based 
constructed  value  on  the  alleged  cost  to 
BHP  of  producing  corrosion-resistant 
coils,  adding  amounts  of  applicable 
plant  overhead,  depreciation  and 
financial  expenses.  Petitioners  added 
the  statutory  minimum  eight  percent  for 
profit. 

Currency  Conversion 

The  petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  Including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1 : 

Respondent  states  that  the 
compilation  of  its  extensive  home  and 
U.S.  market  sales  databases  represented 
an  enormously  complicated  task, 
notwithstanding  the  difficulties 
introduced  by  the  Department's 
specialized  reporting  format. 
Respondent  asserts  that,  when  the 
Department  announced  that  it  would 
not  consider  factual  information 
submitted  after  December  21, 1992,  it 


departed  from  its  rules  Respondent 
cites  19  CFR  353.31(a)(l)(i)  and 
§  353  31fa)(2),  which  allow  parties  to 
rebut,  clarify,  or  correct  submitted 
information  until  seven  days  prior  to 
venfication.  Respondent  states  that, 
when  the  Department  shortened  the 
period  for  submission  of  factual 
information,  "it  becam.e  virtually 
impossible  for  BHP  to  correct  any  errors 
in  its  submissions,  if  by  definition  the 
correction  of  an  error  precludes  the 
submission  of  factual  information." 
Thus,  BHP  subm.its  that  the 
Dnpartment's  action  carries  with  it  the 
coroilaf^'  tjint  "minor  correction"  be 
defined  mere  expansively  than  in 
investig:.tions  where  the  Department 
adheres  to  19  CFR  353  31(n) 

Respondent  further  asserts  that,  in 
view  of  this  unexplained  dec'sion  to 
depart  from  19  CFR  353.31(aJ,  the 
Department's  rehisal  to  permit  BHP  to 
coriL-ct  certain  "minor"  errors  in  its  data 
is  arbitrary  and  not  in  accordance  with 
law  Respondent  further  states  that 
"[t]runc2ting  the  period  for  submitting 
factual  information  without  expanding 
the  opportunity  to  subm.it  corrrctions  at 
verification  implicates  due  process 
interests  and  contravenes  congressional 
intent  " 

BHP  states  its  objection  to  the  limited 
nature  of  the  Department's  May  3.  1993, 
letter  requesting  updated  information 
and  miinor  correclions.  BHP  a^iserts  that 
the  Depart..ment  should  permit  it  to 
correct  the  following  additional 
"m.inor"  erro.-^  in  its  PP  and  cost  of 
manufacture  data  and  that  such 
corrections  would  not  ccnstituta  new 
factual  information:  (1)  The  missorting 
of  certain  BHP  Trading  PP  tran.saction 
records  with  mismatched  contrcl 
numbers  (CONNU'K'^s);  (2)  the  omiL-sion 
of  the  CONNUM  column  in  the  Section 
El  (HM  costs  for  U.S.  product.^] 
database,  (3)  thie  double-counting  of  a 
portion  of  variable  overhead  costs  in  the 
Section  El  database,  and  (4)  the 
inconsistency  between  the  calculations 
of  certain  cost  variables  in  the  Section 
El  and  the  product  concordance 
databases. 

Respondent,  thus,  argues  that  the 
Department  has  a  legal  obligation  under 
the  circumstances  of  this  investigation 
tc  permit  these  "minor"  programming 
and  calculation  errors.  Respondent 
arpaes  that  the  effects  of  these  errors  are 
pervasive  and  affect  the  preponderance 
of  BHP  Trading's  and  all  of  SupraCcte's 
and  ASC  Pacific's  further-manufacturing 
sales;  therefore,  respondent  maintains 
that,  if  the  Department  does  not  allow 
these  corrections,  it  ensures  that  any 
calculated  final  estimated  dumping 
margin  will  be  meaningless.  Respondent 
furt.her  states  that,  if  the  Department 
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refuses  to  allow  these  corrections,  BHP 
should  be  assigned  a  cooperative  BIA 
rate,  i.e.,  either  the  margin  calculated  for 
the  preliminary  determination,  or  the 
average  of  the  margins  in  the  petition, 
whichever  is  higher. 

Petitioners  assert  that,  "[o]n  the  home 
market  side,  the  Department  should,  if 
possible,  correct  the  metal  coating 
coding  problem  using  the  information 
submitted  by  BHP"  on  February  19, 
1993.  Petitioners  suggest  that  the 
Department  disregard  the  affected  HM 
sales  for  purposes  of  calculating  FMV  if 
it  cannot  correct  the  problem.  On  the 
U.S.  side,  petitioners  suggest  that  the 
Department  apply  a  BIA  margin  (the 
hi^est  non-aberrant  margin  calculated 
from  BHP's  data  or  the  average  of  the 
petition  margins)  to  the  extent  that  the 

sales  characteristics"  are  incorrect  and 
if  the  Department  is  unable  to  determine 
which  sales  are  incorrect. 

Petitioners  term  respondent's 
argument  that  the  Department  violated 
its  own  regulations  and  acted  arbitrarily 
and  capriciously  when  it  determined 
that  it  would  not  accept  new  or 
corrected  information  up  until  February 
22  (which  was  the  seventh  day  before 
verification,  until  which  lime  factual 
information  mav  be  submitted  under  19 
CFR353  31:a!'.',  a 
noteO:at  BHP  s  b:i' 
it  made  nc  attempt 


'.a^ 


<  rirr6K.:tB,, 
••■'ebr.ar;.  11 
does  not  chn 


ita 


h"-  ng."  They 
nui.sirates  that 
bmit  the 

aru;  liia*  blif 
deadline,  which 


is  in  accord  wiUi  la  Cf  R  353.31(a). 

Departmeni  Position 

We  disagree  w  iih  respondent's 
assertion  that  the  Department  should 
ailow  corrections  to  the  items  discussed 
above  and  its  characterization  of  these 
errors  as  "minor."  Rather,  as  respondent 
notes,  and  we  agree,  the  effect  of  these 
errors  on  BHP's  data  is  "pervasive." 
Therefore,  the  Department  does  not 
view  these  corrections  as  minor.  In 
addition,  respondent  neither  found 
these  errors  nor  brought  them  to  the 
Department's  attention  until 
verification,  which  was  long  after  the 
Department's  stated  December  21,  1992, 
d«aaline  for  the  submission  of 
information  that  would  "remedy 
potential  deficiencies"  related  to 
previous  questionnai.'e  responses,  as 
required  by  19  CFR  353  31(b)(2). 
Further,  this  was  also  after  the  deadline 
for  submitting  information  under 
§  353,31[a}(l)(i).  For  tiiese  reasons,  the 
Department  considers  these  corrections 
to  be  new  mformatior.,  as  well  as 
untimely,  and  thus  the  Department  may 
not  consider  them  for  purposes  of  the 
final  determination 


We  disagree  with  respondent's 
assertions  that  the  Department  has 
inexplicably  departed  from  19  CFR 
353.31(a)(l)(i),  implicated  due  process 
interests,  and  contravened  congressional 
intent  by  not  allowing  the  noted 
corrections.  In  this  investigation  the 
Department  set  time  hmits  for  the 
submission  of  questionnaire  responses 
and  other  specifically  solicited  factual 
information  in  accord  with 
§  353.31(b)(2).  Thus  it  was  entirely 
proper  and  within  the  discretion  of  the 
Department,  pursuant  to  S  353.31(b)(2) 
to  set  December  21, 1992,  as  the  final 
deadline  for  submissions  of  all 
corrections  to  questionnaire  responses. 

Additionally,  respondent's  reUance 
on  19  CFR  353,31(a)(l)(i)  is  misplaced. 
Generally,  that  regulation  pertains  to 
those  situations  in  which  an  interested 
party  is  submitting  information  to  the 
Department  on  its  own  for  the 
Department's  consideration,  and  which 
was  not  requested  by  the  Department. 
Again,  normally,  in  all  instances  where 
the  Department  is  requesting 
information  from  interested  parties, 
§  353.31(b)(2)  applies.  Although  past 
Department  praoice  has  allowed  for 
submission  of  minor  corrections  under 
§  353.31(a)(l)(i)  up  until  seven  days 
prior  to  verification,  even  under  this 
practice,  the  corrections  that  were 
discovered  at  verification  and  thereafter 
were  not  minor  and  were  also  untimely. 
In  addition,  respondent's  reliance  on 
§  353.31(a)(2)  is  misplaced.  This  section 
solely  relates  to  time  limits  for  when 
petitioners  or  other  domestic  interested 
parties,  as  defined  under  S  353.2(k)(3), 
(k)(4).  (k)(5),  and  (k)(6),  may  submit 
information  to  rebut,  clarify,  or  correct 
new  factual  information  submitted  by 
other  interested  parties,  as  defined 
under  (k)(l)  or  (k)(2)  of  §  353.2. 

Regarding  petitioners'  assertion  that 
the  Department  should  correct  the 
metallic  coating  coding  problem  on  the 
HM  side,  petitioners  have 
misunderstood  the  nature  of  this 
problem.  The  reported  HNf  sales  were 
not  affected  by  the  CONNUMU  missort 
problem,  and  there  is  no  problem  with 
the  metallic  coating  categorization  on 
the  HM  side.  Due  to  the  significance  of 
BHP's  data  problems  (as  discussed  in 
the  BL^  section  of  this  notice),  we  have 
determined  that  the  calculation  of  a 
dumping  margin  using  any  of  BHP's 
reported  data  is  inappropriate.  However, 
BHP  has  attempted  to  comply  with  all 
the  Departments  requests  throughout 
this  investigation,  therefore,  we  have 
assigned  BHP  a  cooperative  BIA  rate 
based  on  the  average  of  the  margins  in 
the  petit, en. 


Comment  2 

BHP  and  petitioners  submitted 
comments  on  numerous  other  items  as 
follows: 

1.  Unreported  U.S.  further- 
manufactured  sales: 

2.  Adjustments  for  differences  in  cost 
attributable  to  physical  differences  in 
merchandise: 

3.  Credit  expenses  on  Supracote  sales; 

4.  Interest  expenses  on  Supracote  and 
ASC  Pacific  sales; 

5.  Post-sale  warehousing  expenses 
incurred  by  BHP  Trading; 

6.  Third  party  commissions  incurred  by 
BHP  Trading  and  ASC  Pacific; 

7.  HM  warranty  costs; 

8.  HM  technical  service  expenses; 

9.  Constructive  quantity  aajustraent  on 
HM  sales; 

10.  Item  mass  adjustment  on  HM  sales; 

11.  HM  cash  discounts; 

12.  ASC  Pacific  cash  discoimts; 

13.  HM  sales  to  related  resellers; 

14.  U.S.  sales  based  on  theoretical 
minimum  weight; 

15.  Ocean  freight  expenses; 

16.  U.S.  and  HM  Decking  costs; 

17.  U.S.  duty,  broKerage,  and  handling 
charges; 

18.  HM  freight  costs; 

19.  U.S.  inland  freight  charges; 

20.  Port  to  plant  freight  charges  incurred 
by  ASC  Pacific; 

21.  HM  advertising  expenses. 

Department's  Position 

These  issues  have  all  been  rendered 
moot  by  the  apphcation  of  overall  BIA 
to  BHP's  U.S.  sales.  Therefore,  we  have 
not  addressed  these  issues  for  this  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  corrosion-resistant  steel  from 
Australia  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  4, 1993,  the  date  of 
publication  of  our  preliminary 
determination  in  the  F«i*  ral  Register. 
The  Customs  Service  ^iian  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  amount  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer/expofter 

Margin 
percent- 
age 

BHP ......»».•••••— 

Ail  others  ~ 

24  96 
24.96 

37082 
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!TC  \'ctjfjca:icn 

In  accordance  with  section  735(d)  of 
:  he  Act.  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  rr,  i'.erial  injury  to, 
the  L'  S  industry  no  later  than  45  days 
after  our  final  determination. 

Notification  to  Interpsied  Parties 


i  as  the  only 

nrr.ing  the 
'.  r  t^rietary 
APOin 


This  notice  also  s'^: 
rwminde'  to  p;>r*.-"-,  s'. 
adrr.;nistrat;vi-i  prorr^.i 
thair  rvspo:;s>b;,!'y  cc 
rwtum  or  destr.ijt;;!!  : 

information  dis<:'os'-'i  . 

accordance  vsith  :?  iJFK  353.34(d). 
Failure  to  coniply  is  a  violation  of  the 
APO 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19CFR  353  20(a)(4). 

|o«eph  .K.  Spetnni. 

Actinsi  Assis'.ant  Secretary  for  Import 

'FRDoc  93-i;6:;  Filed  7-ft-«3;  8:45  ami 
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Notice  of  Rnal  Determination  of  Scies 
at  Lata  Than  Fair  Value  Certair  Co  .:< 

Rolled  Cart>on  Steei  Fiat  PrcxJcc's  f^;:»-n 
Austria 

AGENCY:  Import  Administration. 
bitrtmational  Trade  Administration. 
i)epdrtir.6nt  of  Commerce. 
EFFECTIVE  DATE:  ']'Ay  9.  1993). 
FOR  FURTHER  INFORMATION  COMTACT: 
lu  i.i.h  \Ve\  or  Lon  Way,  Office  of 
.■\n!,du.T.p;ng  Ln-.estigations,  Import 
.Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave.-.ue  N'W  .  Washington.  DC  20230; 
telephone  [202]  482-6320  or  (202)  482- 
'.'65^.  r9^pet'.:vi-ii V 

Final  Determination 

We  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  from  Austria  are 
b^ing.  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV],  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  prehminary  determination 
in  this  investigation  on  January  26, 
1993,f58FR  707  3.  February  4, 1993). 

the  foiiovs  ing  events  have  ocojrred: 


On  February  12  and  Februa.'7  16, 
1993.  respectively,  respondent.  Voest 
Alpine  Stahl  AG  (Voest)  and  petitioners 
in  this  investigation  requested  that  a 
public  hearing  be  held.  Voest  and 
petitioners  submitted  case  briefs  and 
rebuttal  briefs  on  April  30. 1993.  and 
May  5. 1993,  respectively.  The  hearing 
was  held  on  May  7,  1993. 

A  draft  suspension  agreement  was 
initialed  on  May  21, 1993.  No 
suspension  agreem.ant  was  subsequently 
signed. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  "class 
or  kind"  of  merchandise:  certain  cold- 
rolled  carbon  steel  flat  products.  The 
full  description  of  the  subject 
merchandise  is  Included  in  Appendix  I 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1  through  Jime  30. 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  from  Austria  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

As  detailed  in  the  preliminary 
determination  in  this  investigation  (58 
FR  7073.  February  4, 1993).  Voest  failed 
to  report  the  majority  of  its  home  market 
sales.  Therefore,  in  accordance  with 
section  776(c)  of  the  Act,  our  results  are 
based  on  best  information  available 
(BIA).  As  at  the  preliminary 
determination,  we  used  price  and 
constructed  value  information  provided 
in  the  petition  as  BIA.  We  compared 
actual  U.S.  import  prices  and  average 
customs  value  U.S.  prices  derived  from 
IM-145  import  statistics  to  actual  home 
market  prices  and  constructed  value. 

Because  Voest  attempted  to  cooperate 
with  our  requests  for  information  but 
failed  to  provide  the  information  in  a 
timely  manner,  we  have  based  our  BIA 
margin  on  an  average  of  all  of  the 
margins  in  the  petition.  (See  Comment 
2). 


United  States  Price  and  Foreign  Market 

Value 

We  cfllcuia'.fd  I'SP  an.l  FMV  using 
the  methodologies  described  in  the 
preliminary  determination.  We  have, 
however  now  included  certain  margins 
in  the  "Average  which  were  inadvertently 
omi'ted  from  the  preliminary 
detpnnination. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  US  sales  as  certified  by  the  Federal 
Reserve  Bank. 

InterestfJ  Party  Comments 

Cominer.t  1   Voest  a.'gues  that  the 
Department  s  decision  not  to  conduct 
verification  of  its  questionnaire 
responses  and  to  l^se  Voesfs  final 
du;np!'  g  margin  on  BIA  is 
unreasonable.  Voest  contends  thet  the 
Department  should  have  allowed  it  to 
submit  the  umepcrted  home  market 
sales  data,  because  it  offered  to  provide 
the  unreported  sales  data  while  this 
investigation  was  in  its  "preliminary 
phase."  Voest  claims  that  the 
unreported  sales  information  would 
only  nave  been  used  to  confirm  Voesfs 
model  matching,  and  would  not  have 
affected  the  Department's  less  than  fair 
value  analysis.  Voest  contends  that  the 
Department  had  the  discretion  to  accept 
additional  home  market  sales  data,  and 
accepting  this  data  would  only  have 
placed  a  minimal  burden  on  the 
Department. 

Petitioners  contend  that  respondent's 
failure  to  report  the  vast  majority  of  its 
home  market  sales,  coupled  with  the 
numerous  other  deficiencies  in  Voesfs 
responses,  requires  the  Department  to 
use  BIA  for  the  final  determination. 

DOC  Po<iition:  We  agree  with 
petitioners.  As  discussed  at  lengtli  in 
OUT  preliminary  determination  notice, 
the  magnitude  of  unreported  home 
market  sales  was  so  great  as  to  compel 
the  Departm.ont  to  base  its 
determination  on  BIA.  It  appears  that 
Voest  may  have  failed  to  report  over  90 
percent  of  its  home  market  sales  of  such 
or  similar  merchandise.  The  Department 
has  an  established  practice  of  using  BIA 
when  a  company  fails  to  report  a 
substantial  portion  of  its  home  market 
sales  (see,  eg..  Certain  Hot-Rolled  Lead 
and  Bismuth  Q-rbon  Steel  Products 
from  Germany,  58  FR  6205,  6207 
(January  27,  1993)  [Comment  J);  Brass 
Sheet  end  Strip  from  Sweden;  Final 
Results  of  Antidumping  Ehity 
Administrative  Review  (57  FR  29278, 
July  1,  1992i). 

Although  Voest  had  the  opportunity 
on  three  separate  occasions  to  provide 


Federal  Register  /  Vol.  58.  No.  130  /  Friday,  July  9,  1993  /  Notices 


37083 


the  Department  with  th^se  saics,  it  was       a 


not  until  after  the  Department  dired; 
questioned  \\f«st  C(;;nceming  the 
completeness  cf  its  home  market  saies 
data  that  Voest  offered  to  provide  the 
missing  information.  Moreover,  Voest 
did  not  offer  to  provide  the  missing 
home  market  sales  data  until  January  15, 
1993,  after  the  Department's  December 
21. 1992,  deadline  (applicable  to  all 
respondents)  for  the  submission  of 
additional  information,  and  less  than 
two  weeks  prior  to  the  preliminary 
determiination. 

Concerning  Voest's  claim  that  the 
unrepo  led  sales  information  would 
only  have  been  used  to  confirm  Voest's 
model  matching,  the  Department  must 
"make  the  required  determination  of 
what  constitutes  the  most  similar 
match,"  not  the  respondent  (See 
Timken  Company  v.  United  States,  10 
Cn  86,  630  F.Supp.  1327  {CIT  1986). 
See  also,  United  Engineering  and 
Forging  V   United  States,  779  F.Supp. 
1375  {CIT  1991).  cffd  without  opinion, 
92-148S{Fed.  Gr  1993V) 

Comment  2  Petitioners  contend  that 
the  Department  should  determine  Voest 
to  be  ar.  uncooperative  respondent  and 
assign  It  the  highest  miargin  in  the 
petition  as  BL\,  If  the  [Apartment 
considers  Voest  to  be  a  cooperative 
respondent,  petitioners  contend  th.st  tne 
Department  should  seieci  as  BL^  the 
average  of  the  constructed  value 
m.aTgins  in  the  petition  Petitioners 
contend  that  if  the  Department  takes  the 
price-to-price  comparisons  into  accoun* 
it  is  rewarding  Voest  for  failing  to 
provnde  complete  and  accurate  section 
D  information. 

Voest  contends  that  if  the  Department 
bases  its  final  determination  on  BL^, 
Voest  should  again  be  considered  a 
cooperative  resjxjndent.  Further,  \',,it-st 
contends  that  the  calculated  average 
petition  margin  used  for  the  preliminary 
determination  did  not  inclucie  all  of  the 
petition  margins. 

DOC  Position  We  agree  with 
respondent  that  if  should  be  considert-d 
a  cooperative  respondent  Voest  has 
attempted  to  comply  with  the 
Department's  requests  for  information 
and  requested  that  it  be  allowed  to 
submit  the  unreported  home  market 
sales  data,  albeit  on  an  untimely  basis. 

We  disagr«e  with  petitioners' 
contention  that  the  Department  ?ho„id 
select  as  BLA  the  average  of  the 
constructed  value  margins  in  the 
petition.  To  initiate  an  investigation  jf 
saies  below  cost  of  production,  the 
Department  must  have  reason  to  believe 
LHat  some  of  the  sales  were  below  cost 
If  we  were  to  base  Voejt's  BIA  margin 
only  on  the  constructed  value  margins, 
we  would  be  assuming  tliat  all  or  almost 


li  of  Voest's  Saies  were  t)ei(jw  cost. 
Instead,  we  based  \'oes;  s  EIA  margin  on 
the  average  of  all  of  the  margins  in  the 
petition,  including  the  constructed 
value  margins,  as  recognition  of  the 
likelihood  that  some  of  Voest's  sales 
were  below  cost. 

We  agree  with  Voest  that  the 
preliminary  determination  BIA  margin 
did  not  include  all  of  the  margins  in  the 
petition  and  have  revised  the  average 
BIA  margin  accordingly. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  from  Austria 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  4, 1993,  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Reitister  The  Custcns  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FNfV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price. 
as  showi  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  average  dumping 
margins  are  as  follows: 


P"oi3ucef/mttnofactoi.sr  Gj-r-cter 


Voest  Alpine  Stan^  AG 
Aji  Otners      


Margin 

pefcent- 

ege 


18.11 
18.11 


Ar';i.  ;e  VI.  p.jra^rfcf  h  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "ln]o  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
iiTipiementod  bv  section  772(d)(1)(D)  of 
the  Act.  In  the  final  affirmative 
determination  in  the  concurrent 
counterv-aihng  duty  investigation 
involving  saies  in  the  United  States  of 
cold-rolled  steel  from  Austria,  the 
Department  has  determined  that  the 
export  subsidy  program  providfd  a  7ero 
benefit.  Therefore,  no  adjustment  ta  the 
estimated  dumiping  margin  is  required. 

ITC  Sotification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (FTC)  of 

our  determination.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S  industry  no  later  than 
4,5  days  after  cur  final  determination. 

Soiification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  partiies  subject  to 


adminislrauve  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21. 1993, 
|oa«ph  A.  Spetrini, 

Acting  MsistoiU  Secretary  for  Import 

Administration. 

"^w  r>.---  93-15612  Filed  7-*-93;  8:45  am) 
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Final  Determinatrcnt  ot  Saiei  8t  i-C^s 
Than  Fair  Va'uie   Certain  Hot-RoMed 
Carton  Steei  f-lat  PrcKJuc's,  Cer*s,n 
Co'd-Rciled  Ca.''bcn  Steel  F:8t 
Products,  and  Certain  Cut-to-Ltvg!h 
Carbon  Steet  Piate  From  Belg'..-'^"i 

*G£ncy:  Import  Administration. 
inteniational  TradeAdministration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  9,  1993 

POR  FURTHER  INFORMATION  CONTACT: 

\'<i:*v  'Ah,,s  .,  :  M,    ",.•.>-  i-  '*'•:■-: aJl, 


Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-3003  or 
(202)  482-0186.  respectively. 

Final  Detprminations 

We  au.e:;i..;,t;  ii.at  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  Belgium  are 
being,  or  are  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  our  January  26, 1993, 
preliminary  determinations  (58  FR 
7113,  February  4, 1993).  the  following 
events  have  occurred: 

On  February  10,  1993,  we  requested 
clarification  of  certain  information  that 
respondents  had  provided  in  their 
responses  to  our  questionnaires.  We 
received  responses  to  these  requests  on 
February  16,  1993. 

On  March  2, 1993,  we  amended  ouj 
preliminary  hot-rolled  steel  and  cold- 
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Cf^nam  cifincal  nrrors  (5d  FK  1  iu56, 
Marrn  9,  \^9i]. 

Diinn^  F»bn.iar>-  and  March  of  1993, 
Ap  receiN'ed  Kiitia!  and  supplemental 
responses  to  section  D  of  our 
questionnaire  from  respondents  in  these 
proceedings.  S.A.  Forges  de  Clabecq 
(Clabecq).  Fabrique  de  Fer  de  Charleroi 
(FFC),  and  Sidmar  N.V  (Sidmar). 
(Section  D  deals  with  production  costs 
nf  products  sold  in  the  home  market 
;KM:  ar.d  the  United  States  ) 

During  March  a:id  .^.pr;;  of  \  _rjl,  w\'.;> 
coriducted  venf.fvation  in  Belgium  and 
the  United  States  of  cost  and  sales 
information  contained  Ln  respondents' 
responses  to  the  our  questionnaires. 

Petitioners  and  respondents  nsquested 
a  pubhc  hearing  Petitioners  and 
nsspondents  filed  case  briefs  on  Mav  6, 
19'i3.  and  r»4)uttal  bnefs  on  May  11 
1993  A  publi-:  heanng  was  held  on  May 
n    199] 

Sccpe  r.f  the  Irvestigations 

The  produi.ts  covered  bv  the«e 
:r.ves«i^ations  constitute  three  separate 
-lasses  or  kinds  '  of  merchandise: 

certain  hot-.-oIied  carbc-n  steel  f.at 
products,  certain  cold-rolied  cart)ori 
steel  fiat  p.-oducts.  and  cenam  rut-to- 
icngth  carbon  steel  piata.  The  t^u 
description  of  Lha  suftie<-t  .rnerchandise 
:s  included  in  Appen'.'.x  I  tc  'I--:'  Final 
Dete-TanatiUi,  of  Sale.s  a'  Lx^ss  T;ian  Fair 
Value  Cti.-lain  Cold  Ro lied  Carbon  Steel 
Flat  Pro'tucts  from  .\rj^eritma  i.\.-^entine 
Final;,  which  is  'midh  puLi.ished 
concurrently  with  this  notice. 

P'-nod  n^ Investigation 

The  period  of  investigation  CPOI)  is 
January  1,  1  jb2,  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  constitutes  a  single 
category  cf  such  or  similar  merchancSse. 
Where,  within  a  class  or  kind,  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  questionnaire,  which  is  on 
file  in  Room  B-099  of  the  main  building 
of  the  Department  of  Commerce  (the 
Department). 

We  excluded  Clabecq's  home  market 
sales  of  secondary  merchandise  from 
our  analysis  because  there  were  no 
corresponding  U.S.  sales  of  secondary 
merchandise.  See  Appendix  II  of  the 
Araentine  Final 


Fair  Value  ComparisottS 

To  determine  whether  sales  to  ttie 
United  States  of  hot-rolled  -iteii  :    .  t 
rolled  steel,  and  steel  platt  ^s  m 
Belgium  were  made  at  les*?  than  fai.- 
value,  we  compared  the  United  States 
price  (US?)  to  the  foreign  marsot  value 
(FM\').  as  specified  in  die  "United 
States  Price"  and  "Foreigri  Market 
Value"  sections  of  this  noti.:». 

Cockerill  Sambre,  a  mandatory 
respondent  in  the  hot-rolled  steel 
investigation,  did  not  respond  to  our 
questionnaire.  In  addition,  Sidmar's 
response  was  unusable  bc.f  au-se  it 
incorrectly  reported  the  da'.a  of  sale  for 
all  home  market  sales  of  both  hot-rolled 
and  cold-rolled  steel,  as  well  es  certain 
U.S.  sales  of  cold-rolled  steel. 
Accordingly,  for  these  companies,  we 
have  based  oux  final  determinations  on 
best  information  available  (BL\! 
pursuant  to  19  CFR  353.37. 

In  determining  what  to  use  as  BL*.,  the 
Department  follows  a  twite  red 
methodology,  whereby  tiie  Derailment 
normally  assigns  lower  mir^ins  to  those 
respondents  who  cooperatfHj  n  an 
investigation  and  margins  bastMi  en 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  m 
an  investigation. 

When  a  company  refused  to  cooperate 
with  the  E)epartment  or  otherwise 
significantly  impeded  our  investigation. 
we  have  used  as  BIA  the  h.gner  of:  (1) 
The  highest  margin  calculated  tor  Lho 
same  class  or  kind  of  merchandise  for 
another  responding  firm  in  the  same 
country;  (2)  the  margin  from  the 
preliminary  determination  for  that  firm 
for  the  same  class  or  kind  of 
merchandise;  or  (3)  the  highest  mariiin 
alleged  in  the  petition  for  the  same  class 
or  kind  of  merchandise  in  the  same 
country.  When  a  company  cooperated 
with  our  requests  for  information  but 
failed  to  provide  the  information 
requested  in  a  timely  manner  or  in  the 
form  required,  we  have  used  as  BIA  the 
higher  of:  (l)  The  average  of  margins  in 
the  petition;  or  (2)  the  ^lailated  margin 
for  another  firm  for  the  same  class  or 
kind  of  merchandise  from  the  same 
country.  See,  e.g..  Antifriction  Bearings, 
Other  Than  Tapered  Roller  Bearings, 
from  Germany  (54  FR  18992. 19033; 
May  3,  1989). 

Because  Cockerill  Sambre  was  an 
uncooperative  respondent  in  the  hot- 
rolled  steel  investigation,  we  assigned  as 
BIA  the  highest  margin  calculated  based 
on  information  in  the  petition.  Sidmar, 
on  the  other  hand,  is  considered  to  be 
a  cooperative  respondent  because  the 
firm  attempted  to  comply  with  our 
reauests  for  information.  Actsjrdingly, 
in  both  the  hot-rolled  ste«!  and  cold- 


ve  assigned 
.  r-kind- 


roli'id  steel  invostigdt.-on 
Sidmar  the  averaf;^'.  clasi 
specific  margin  calculated  based  on 
information  in  the  petition. 

f  'nited  Slati^s  Price 

For  botji  Cockerill  Sambre  (hot-rolled 
steel)  and  Sidmar  (hot-rolled  steel  and 
cold-roiled  steel),  we  based  US?  on 
inforniation  contained  in  the  petition. 

Petitioners  based  US?  on  actual 
delivered  prices  of  hot-rolled  steel  sold 
in  the  United  States  and  on  U.S. 
Customs  values  of  hot-rolled  steel 
imported  from  Belgium.  Petitioners 
made  dnductions  for  foreign  inland 
freight,  ocean  freight,  insurance.  U.S. 
dutios,  harbc:  maintenance  fees,  and 
merchandise  processing  fees,  where 
applicable. 

For  FTC  and  Clabecq,  we  calculated 
USP  using  the  methodology  described 
:-i  the  prelimina.'7  determination,  v«.ith 
the  fdiowing  exceptions; 

/.  FFC 

We  recalculated  reported  credit 

expenses  using  the  average  U.S. 
borrowing  rate  available  tn  FFC  dur.iig 
the  PO!  (see  FFC-Specifu  Ccmnient  2, 
below).  In  addition,  in  accordance  '.vitii 
section  772idi{lJ(C)  of  the  Afl,  wu 
added  to  USP  the  amount  of  vdlue- 
addad  tax  (VAT)  colltHited  en  tiiose 
sales  in  the  home  market  to  which  the 
US,  sale  was  con",  pared  (see  General 
Comment  1,  beiowj. 

B  Clabecq 

We  made  deductions  for  discounts 
and  recalculated  credit  expenses  to 
refiect  a  pnca  net  of  disccunts.  In 
addition,  we  adjusted  USP  for  VAT  as 
described  above  for  FTC. 

Foreign  Market  Value 

For  Cockerill  Sambre  and  Sidmar's 
sales  of  hot-rolled  steel,  and  Sidmar's 
sales  of  cold-rolled  steel,  we  based  FMV 
on  the  petition,  which  included  FMV 
based  on  both  home  market  delivered 
prices  and  constructed  value  (CV). 
Petitioners  deducted  foreign  inland 
freight  and  made  circumstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  terms,  packing,  and 
VAT  (in  accordance  with  the 
Department's  then-current  practice  on 
calculating  and  adjusting  for  VAT).  We 
accepted  and  included  in  our  analysis 
petitioners'  December  30, 1992, 
amendment  to  the  hot-rolled  petition  for 
purposes  of  our  final  determination. 

For  both  FFC  and  Clabecq.  we 
calculated  FMV  using  the  methodology 
described  in  the  preliminary 
determination,  with  the  following 
exceptions  pertaining  to  Clabecq. 
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We  accepted  Ciabecq  s  reported 
warranty  expenses,  which  had  been 
rejected  for  our  preliminary 
determination,  and  we  made  a 
circumstance-of-sale  adjustment  for 
docaniantary  collection  fees,  found  at 
verification,  on  Clabecq's  U.S.  sales. 
Before  making  circumstance-of-sale 
adjustments  for  credit  expenses,  we 
recalculated  Clabecq's  reported  U.S. 
credit  using  a  discount-net  price.  Where 
payment  dates  were  not  reported,  wa 
assumed  as  BIA  that  the  sale  w«5  ;>  .  i 
on  the  date  of  the  final  detenr  ruit  a. 
(for  U.S.  sales)  or  the  date  of  tie  s  ir^ 
of  verification  (for  HM  sales).  When?  the 
shipment  and  payment  dates  w*re 
missing  we  calculated  ere  ii,  usnip  the 
average  credit  period  (in  'h'-  aj  jmrnate 
market)  for  sales  that  wert-  s:  ;p[>p  i  (See 
Clabecq-Specific  Comment  2  in  the 
"Interested  Party  Comments"  section  of 
this  notice,  below). 

As  stated  in  our  preliminary 
determinations,  the  De]>artment 
initiated  cost-of-production  (COP) 
investigations  with  respect  to  Clabecq's 
and  FFC's  home  market  sales  of  steel 
plate.  We  tested  home  market  si:  s  t  i 
unrelated  customers  to  determine 
whether  they  were  at  prices  below  COP 
as  follows: 

A.  Calculation  rJ  COP 

We  calcu 
of  the  Individ  Jci 
materials,  fabrice ...  .    .o     -   idt 
overhead,  selling  r\;it^i;s:-.  gerierh,  \ 
administrative  (G*  h  \  -  --  iit; : .  --r  <  f ;,  i 
home  market  packing  I      id!  h 
company,  we  derived  .f      .,^  i  . ,  tj.isas 
from  its  respective  h  ri  ft  sales 

listing.  For  Ciabecq  wt  auutiti  riome 
market  packing  expenses  derived  from 
tiie  sales  listing.  (No  packing  was  added 
to  FFC's  COP  because  that  company  did 
not  pack  POI  sales  of  subject 
merchandise.)  (See  FFC-Specific 
Comment  3  in  the  "Interested  Party 
Comments"  section  of  this  notice, 
below).  We  relied  on  the  submitted  COP 
and  CV  data,  except  in  the  following 
instances  where  cost  data  w^as 
recalculated: 

Ciabecq 

1.  We  revised  Clabecq's  submitted 
G&A  expenses  to  reflect  reclassification 
of  certain  items  from  G&A  expenses  to 
factory  overhead.  (See  June  15, 1993, 
Memorandum  to  the  File  regarding  tlie 
calculation  of  Clabecq's  COP  and  CV.) 

2.  We  recalculated  interest  expense 
using  Clabecq's  audited  consolidated 
1992  financial  statements.  Short-term 
interest  income  was  offset  against  total 
interest  expense. 

3.  We  included  prepension  expense 
and  certain  misceHareov";  exppnsos  in 


d  Oyy  &j;,ed  oi,  ihe  sum 
a;  respondent's  cost  of 


Oiir  caluuiaUon  ol  GSl."*  expor.&os  Jsee 
Clabecq-Specific  Comments  b  and  7  in 
the  "Interested  Party  Comments" 
section  of  this  notice,  below). 

4.  We  revised  Clabecq's  cost  of  sales 
used  in  the  denominator  to  calculate  the 
G&A  expense  ratio  and  the  interest 
expense  rate. 

FFC 

1.  We  revised  depreciation  expense  to 
reflect  the  appropriate  allocation  basis. 

2.  We  recalculated  G&A  expenses  for 
the  following  adjustments;  Increase  in 
prepension  provision,  actual  research- 
and-development  costs  (RM)) 
(Cercume),  and  actual  accounting 
services  (Cecofer)  for  COP  only. 

3.  We  allocated  revised  G&A  expenses 
based  on  the  cost  of  sales  calculated  for 
1992. 

4.  We  adjusted  fixed  overhead  for  the 
appropriate  amount  of  technical  labor 
and  related  labor  variance  reclassified 
from  G&A  expenses. 

5.  FFC  did  not  report  selling  expenses 
incurred  by  its  related  commissionaire 
on  HM  sales.  Therefore,  we  considered 
FFC's  related  party  commissions 
(reported  in  its  section  D  response)  a 
reasonable  surrogate  for  these 
unreported  selling  expenses  (which  we 
assumed  to  be  indirect)  which  are  part 
of  the  total  costs  associated  with 
producing  the  subject  merchandise. 

B.  Test  ofHM  Sale  Prices 

After  calculating  COP.  we  tested 
whether  HM  sales  of  steel  plate  were  at 
prices  below  COP  over  an  extended 
period  of  time. 

We  compared  model-specific  COP  to 
reported  prices  that  were  net  of 
movement  charges,  discounts,  and 
rebates.  If  over  90  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP.  we  did 
not  disregard  any  below-cost  sales 
because  we  dutermined  that  the  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  the  sales  of  a  given  product 
were  made  at  prices  below  the  COP,  and 
such  sales  were  made  over  an  extended 
period  of  time,  we  discarded  only  the 
belcw-cost  sales.  Where  we  found  that 
more  than  90  percent  of  respondent's 
sales  were  at  prices  below  the  COP.  and 
such  sales  were  over  an  extended  period 
of  time,  we  disregarded  all  sales  of  that 
product  and  calculated  FMV  based  on 
CV. 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product -specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 


CI  (^)  if  a  rtispundent  soid  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 

C.  Results  of  COP  Test 

For  both  Ciabecq  and  FFC,  we  found 
that  for  certain  models  more  than  90 
percent  of  HM  sales  were  at  below-COP 
prices  over  an  extended  period  of  time. 
For  U.S.  sales  left  without  a  match  as  a 
result  of  disregarding  these  below  COP 
sales,  we  based  FMV  on  CV. 

D.  Calculation  of  CV 

In  accordance  with  section 
773(e)(1)(B)  (i)  and  (ii)  of  the  Act.  we 
included  in  CV  the  greater  of  (1) 
Respondent's  reported  selling,  general 
and  administrative  expenses  (SG&A), 
adjusted  as  detailed  above:  or  (2)  the 
statutory  m.inimum  often  percent  of 
cost  of  manufacture  (COM).  For  profit, 
we  used  the  statutory  minimum  of  eight 
percent  of  the  sum  of  COM  and  general 
expenses  (because  actual  profit  on  home 
market  sales  was  less  than  eight 
percent).  Selling  expenses  (direct  and, 
where  appropriate,  indirect)  were 
derived  from  the  individual 
respondent's  HM  sales  database. 

For  the  reasons  described  above,  we 
used  FFC's  reported  related  party 
commissions  a  reasonable  surrogate  for 
certain  unreported  selling  expenses. 
Packing  cost  was,  or  was  not,  added  for 
the  reasons  described  above  with 
respect  to  the  calculation  of  COP. 

In  instances  where  we  compared 
Clabecq's  U.S.  prices  to  CV,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  warranty  ex{>enses, 
documentary  collection  fees,  and  credit 
expenses.  We  recalculated  Clabecq's 
U.S.  and  HM  credit  expenses  as 
described  above. 

In  instances  where  we  compared 
FFC's  U.S.  prices  to  CV,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  credit  insurance  costs 
and  credit  expenses. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Critical  Circumstances 

In  accordance  with  section  735(aK3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  hot-rolled  steel  from 
Belgium.  We  determine  that  critical 
circumstances  do  not  exist  with  respect 
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to  iT.po.ts  of  cold-rolled  steel  and  steel 
plate  fr-om  Beit'.u.Ti, 

We  have  analyzed  the  allegations 
using  Ihe  meL^odology  described  in 
Appendix  11  to  Steel  from  Argentina. 

To  determine  whether  there  ha%'e 
iwen  massive  imports  of  a  given 
product,  we  compared,  en  a  company- 
and  class-or-kind-specific  basis,  expert 
volume  for  the  five  months  subsequent 
;o  the  filing  of  the  petition  to  export 
volume  for  the  five  months  prior  to  the 
filing  of  the  petition,  using  data 
submitted  by  Clabecq,  FFC,  and  Sidmar. 

h\  the  case  of  Sidmar.  we  found  that 
imports  of  the  hot-rolled  steel  and  cold- 
rolled  steel  during  the  period  following 
the  filing  of  the  petition  (the  "post- 
peti'ion  period")  increased  by  more 
than  1 5  percent  over  the  period 
prece«ding  the  filing  of  the  petition  (the 
pr^ petition  period").  However,  with 
rispect  to  cold-fclled  steel,  our  analysis 
of  shiprr.fints  during  the  same  perioas  in 
preceding  years  reveals  that  the  increase 
observed  in  the  post-petition  period  can 
be  explained  by  seasonal  trends. 
Therefore,  we  determine  that  imports 
were  not  massive  for  cold-rolled  steel. 

With  respect  to  Sidmar's  shipments  of 
hot-rolled  steel,  we  compared  the 
observed  change  (increase)  in  import 
volumes  during  the  post-petition  period 
over  the  pre-pe'ition  period  to  changes 
over  correspondi.^.g  periods  in  previous 
years  We  noted  no  evidence  that  the 
increase  obsep.ed  w-as  the  result  of 
seasonal  trends  With  respect  to  share  of 
domestic  consumption,  the  information 
available  to  us  at  this  time  does  not 
allow  us  to  evaluate  whether  the 
increase  in  absolute  volume  of  Sidmar's 
shipments  of  hot-rolled  steel  can  be 
accounted  for  by  a  change  m  domestic 
consumption  Th-s  we  End  that 
imports  of  Sid.mar  s  hot-rolled  steel 
were  massive  dunng  the  post  petition 
penod. 

Because  Cockerill  Sambre  failed  to 
participate  in  the  investigation,  and 
because  import  statistics  do  not  permit 
an  analysis  that  we  could  reasonably 
apply  to  Corkenll  Sambre,  we  assume, 
as  BLA.  that  its  shipments  to  the  United 
States  have  also  been  massive  since  the 
filing  of  the  petition. 

In  analyzing  steel  plate  shipments  by 
Clabecq  and  FFC,  we  found  that  imports 
of  steel  plate  diinng  the  period 
subsequent  to  receipt  of  the  petition  did 
not  incT*!a.se  by  more  than  15  percent 
and  thus  were  not  massive. 

Because  we  determined  that  imports 
of  steel  plate  and  cold-rolled  steel  were 
not  massive,  we  do  not  need  to  address 
the  question  of  whether  the  importers  of 
those  products  kjiew,  or  should  have 
known,  that  the  producrts  were  being 
sold  at  less  than  fair  value.  We  therefore 


determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  steel 
plate  or  cold-rolled  steel. 

To  determine  whether  the  importers 
of  hot-rolled  steel  from  Belgium  knew, 
or  should  have  known,  that  tbe  products 
were  being  sold  at  less  than  fair  value, 
we  first  considered  the  margins  in  these 
invttsligatioiis,  as  discussed  in 
Appendix  II  to  Steel  from  Argentina  We 
do  not  know  the  percentages  of  imports 
constituting  purchase  price  and 
exportei  's  sales  price  transactions, 
respectively.  Therefore,  we  have  no  way 
ot  ralcuiating  a  weighted-average 
benchmark  margin  and  we  must  assume 
as  BIA  that  the  appropriate  benchmark 
is  15  percent.  Because  the  margins  for 
hot-rolled  steel  are  above  the  15  percent, 
we  determine  that  importers  of  hot- 
rolled  steel  from  Belgium  knew,  or 
should  have  known,  that  prices  were 
below  fair  value. 

Therefore,  we  determine  that  critical 
circumstances  exist  with  respect  to  all 
companies'  imports  of  hot-rolled  steel 
from  Belgium. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

General  Comments 

Comment  1:  Petitioners  contend  that, 
pursuant  to  the  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Zenith  Electronics  Corp  versus 
United  States  (No.  92-1043,  Slip  Op 
12-17,  March  19, 1993),  the  Department 
should  not  make  a  drcumstance-of-sale 
adjustment  to  FMV  for  differences  in  the 
VAT.  but  should  add  to  FMV  tne 
amount  of  VAT  actually  incurred  on 
HM  sales.  Petitioners  also  slate  that  case 
precedent  precludes  the  Department 
from  attempting  to  achieve  a  tax  neutral 
result  by  adding  the  amount  of  the  IIM 
tax  to  USP.  Petitioners  also  contend  that 
the  Department  must  determine  the 
extent  to  which  the  tax  is  passed 
throiLgh  to  customers  m  the  HM 

FFC  contends  that  me  Department 
should  add  to  USP  the  absolute  amount 
of  taxes  on  the  comparison  merchandise 
sold  in  the  country  of  exportation  FFC 
also  notes  that  the  Act  does  not  require 
analysis  of  the  pass-through  of  taxes  to 
customers,  citing  Federal-Mogul  Corp 
versus  United  States.  Slip  Op  93-1 7 
(Crr  Feb.  4,  1993). 

Clabecq  claims  that  the  Department 
should,  in  calculating  VAT  taJte  Into 


account  the  nevj  Belgian  VAT  law 
(effective  January  1,  1993)  which 
requires  that  V.AT  he  collected  on  all 
sales  made  within  the  European 
Community. 

Petitioners  counter  that  the  ciiange  in 
Belgian  law  should  not  be  considered 
because  it  has  no  bearing  on  the  selling 
practices  that  existed  durinc  the  POI. 

DOC  Position:  We  ^ave  adiusted  for 
Belgian  VAT  according;  to  the 
methodology  described  in  Appendix  II 
of  Steel  from  Argentina.  As  stated  in 
Appendix  11,  we  have  not  made  a 
circumstance-of-sale  adjustment  to 
FMV  Also,  we  have  not  calculated  a 
hypothetical  tax  on  the  US.  product, 
but  have  added  to  US,  price  the 
absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation. 

We  imposed  no  limitation  on 
consumption  taxes  added  to  USP,  based 
on  the  incidence  of  such  taxes  in  the 
hom.e  market,  bet'ause  the  statute 
requires  no  such  limitation.  We  are  not 
following  Zenith  versus  Unitc-d  States, 
633  F,  Supp.  1382  (QT  1986)   appeal 
dtsmissed,  B75  F.2d  291  (Fed  Cir, 
1989),  and  its  progeny  with  rs^spect  to 
this  issue,  because  we  do  not  agree  with 
that  decision  and  have  appealed  this 
issue  to  the  Court  of  Appeals  for  tlie 
Federal  Circuit  in  Daewoo  versus  United 
States.  Fed,  Cir  Nos  92-1558-62.  The 
Court  of  International  Trade  has  upheld 
our  position  that  the  statut?  does  not 
require  a  measurement  of  "tax  pass- 
through"  in  Federal-Mogul  Ccrp.  versus 
United  States.  Slip  Op.  93-1 7  fCri  Feb 
4.  1993), 

'Ve  disagree  with  Cial>ecq  that  VAT 
sh()uld  be  calculated  on  all  HM  sales 
bet  ause  of  a  change  in  the  VAT  law  in 
January  1993.  The  Efepart.ment  ccnw:tly 
calculated  VAT  based  on  ihe  law  m 
effect  dunng  the  POI. 

Comment  2  In  determining  whether 
imports  of  the  subject  merchandise  have 
been  massive,  petitioners  argue  that  a 
comparison  of  impor.s  in  the  five-month 
pre-  and  post-petition  periods  is  most 
appropriate  because  the  I>partment 
directed  Custom.s  to  suspend  liquidation 
on  or  after  Decem.be!  7, 1992.  as  a  result 
of  the  affirmative  preiiminarv 
determination  in  the  companion 
countervailing  duty  (CVD)  investigation 
Including  the  montlis  after  Ihe  CVD 
suspension  of  liquidation  in  the  critical 
circumstances  analysis,  petitioners 
contend,  could  mask  Sidmar's  attempts 
to  increase  imports  prior  to  any 
suspension  of  liquidation  in  these 
investigations, 

DOC  Position:  We  agree  with 
petitioners,  and  have  analyzed  five- 
month  periods  to  determine  whether 
imports  were  m.assive.  See  the  "Critical 
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Circumstances"  se'-'  :n  i.''riis  n-'l-cv 
above,  and  Appendix  II  to  S'-f-l  fr  in 
Argentina. 

Comment  3:  Petitioners  submit  that 
critical  circumstances  should  be  found 
for  companies  covered  by  an  "Ail 
Others"  d^?osit  ri'^  bw-ai's*?  the 
Departmev'  ■;    .\,   GTif's    niar^tin  will 
bs  based  on  th ,,-  ■•%■.•  .,:ri ii:>d  ave- •■■ .  e  (..f ;,: '1 
affirmative  ra;-".,  v.  '-::,ch  wul  e:\t.(i>ed  15 


percent  and  is 


u>  a  Si 


icient  basis  for 


imputing  know^t^da-  ;o  all  ether 
companies. 

DOC  Position .  We  agree  in  part.  An 
affirmative  "All  Others"  critical 
circumstances  determination  is 
appropriate  only  v.  "j -:  \ve  have 
determined  with  res^tK;!  to  all 
investigated  companies  that  (1) 
Imf)or:f";  Kiev  or  should  have  knovra, 
that  pn     s  >/ere  below  fair  value  or  that 
there  is  a  history  of  dumping  and  (2) 
that  imports  were  massive  over  a 
relatively  short  period.  In  such 
instances,  we  can  impute  both 
knowledge  of  dumping  and  massive 
imports  to  non-respondent  companies 
and  thus  satisfy  both  of  the  criteria 
necessary  for  determining  that  critical 
circumstances  exist  with  respect  to  all 
otlier  companies.  We  have  therefore 
determined  that  critical  circumstances 
exist  with  respect  to  all  otit  r      -  :  r;ies 
only  with  respect  to  imj)orts  oi  Uoi- 
rolled  steel  (see  the  "Critical 
Circumstances"  section  of  this  notice, 
above). 

Comment  4:  Petitioners  ai^gue  that  the 
Department  should  find  optical 
circumstances  with  respect  to 
shipments  of  hot-rolled  steel  based  on 
the  information  on  the  record. 

Sidmar  argues  that  the  Department 
correctly  determined  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  its  hot-rolled  steel.  Sidmar 
also  contends  that  its  imports  should 
not  be  considered  massive  because 
Sidmar's  share  of  domestic 
consumption  accounted  for  by  the 
imports  is  small. 

DOC  Position:  We  agree  with 
petitioners,  and  find  that  critical 
circumstances  do  exist  with  respect  to 
hot-rolled  steel.  See  the  "Critical 
Circumstances"  section  of  this  notice, 
above. 

Comment  5:  Petitioners  posit  that  the 
Department  should  use  the  highest 
margin  alleged  in  the  hot-rolieid 
petition,  as  amended,  in  determining 
BIA  for  the  hot-rolled  investigation. 

Sidmar  argues  that  the  amended 
petition,  filed  six  months  after  the  date 
c-r  the  original  petition,  should  be 
rojected  by  the  Department  becftus*'  it  is 
;  '^timely  and  is  based  solely  o:i 
petitioners'  quest  for  high  B'L\  rnarg's 


DOC  Position:  We  agree  with 
petitioners  in  part.  We  do  not  consider 
the  petition  amendment  untimely  (see 
19  CFR  353.12(0)).  and  have  thus 
considered  the  entire  petition,  as 
amended,  in  determining  appropriate 
BIA  for  the  hot-rolled  investigation.  We 
do  not  agree  with  petitioners' 
contention  that  the  highest  margin  from 
the  petition  should  be  applied  to  Sidmar 
(see  BIA  methodology  in  the  "Fair  Value 
Comparison"  section  of  this  notice, 
above). 

Clabecq-Specific  Comments 

Comment  1 :  Petitioners  contend  that 
Clabecq's  product  concordance  was 
improperly  prepared  and  should  be 
corrected,  citing  Clabecq's  specification/ 
grade-based  family  groupings  as  broad, 
unevenly  mixed  groups  of  product  that 
have  varying  degrees  of  similarity. 
Petitioners  also  contend  that  Clabecq's 
faulty  concordance  warrants  denial  of 
all  claimed  adjustments  for  differences 
in  merchandise  ("di&ner  adjustments"). 

Clabecq  claims  that  it  matched  U.S. 
products  to  HM  products  in  accordance 
with  the  instructions  set  out  in 
Appendix  V  of  the  Department's 
questionnaire.  Clabecq  also  contends 
that  products  compared  had  physical 
differences  and  thus  w^arrant  difiner  • 
adjustments. 

DOC  Position:  We  agree  w^ith  Clabecq. 
At  verification,  we  examined  Clabecq's 
matching  methodology  and  difmer 
adjustments  and  noted  no 
discrepancies. 

Comment  2:  Clabecq  requests  that  the 
Department  accept  its  updated  shipment 
and  payment  information,  claiming  that 
the  information  was  made  available  at 
verification  on  a  computer  tape.  Clabecq 
notes  that  a  verification  exhibit  contains 
all  updated  U.S.  payment  dates. 

Petitioners  urge  tne  Department  to  use 
BIA  for  the  unreported  payment  dates, 
recommending  the  date  of  the 
preliminary  determination  be  used  for 
all  unpaid  home  market  transactions 
and  the  date  of  t]ie  final  determination 
be  used  for  all  unpaid  U.S.  transactions. 

DOC  Position:  We  agree  with 
petitioners  that  BIA  is  warranted  for 
unreported  payment  dates,  Because  no 
hard-copy  listing  of  updated  payment 
information  was  provided  at 
verification.  Department  verifiers  could 
not  confirm  that  such  information  was 
correct. 

As  BIA  for  unpaid  sales  for  which 
Clabecq  reported  a  shipment  date,  we 
assumed  that  home  market  transactions 
were  paid  on  the  date  verification 
started  (i.e.,  a  shorter  credit  period)  and 
that  U.S.  transactions  were  paid  on  the 
date  of  the  final  determination  [i.e.,  a 
longer  credit  period).  For  sales  reported 


with  no  shipment  date,  we  applied  the 
average  of  the  credit  periods  for  shipped 
sales. 

Comment  3:  Petitioners  ergue  that  the 
Department  should  reclas.sify  U.S. 
commissions  as  discounts,  noting  that 
DOC  verifiers  saw  no  written 
agreements  or  other  evidence  of  ser\nces 
provided  by  the  commissionaire. 
Petitioners  cite  the  final  determination 
of  Color  Picture  Tubes  from  the 
Republic  of  Korea  (52  FR  44186, 
November  18, 1987)  as  support  for  their 
position. 

Clabecq  contends  that  the  Department 
should  not  reclassify  commissions  as 
discounts,  arguing  that  absence  of 
written  contracts  or  other  evidence  does 
not  disprove  its  claim  that  services  were 
provided  by  U.S.  commissionaires. 

DOC  Position:  We  agree  with 
petitioners  and  have  reclassified  the 
reported  commissions  as  discounts.  At 
verification.  Clabecq  provided  neither  a 
written  contract  nor  other  endence  that 
ser\'ices  were  provided  by  U.S. 
commissionaires.  Further,  the  amoimts 
in  question  were  simply  deducted  from 
the  gross  price  listed  on  the  invoice  to 
the  U.S.  customer;  no  evidence  was 
proWded  that  a  third  party 
commissionaire  had  ever  been  involved. 

Comment  4:  Petitioners  contend  that 
the  Department  should  reclassif>'  certain 
technical  expenses  that  were  included 
as  G4A.  Petitioners  reason  that  while 
the  technical  overhead  expenses  may  be 
administrative  expenses,  the  vast 
majority  of  those  expenses  appear 
related  to  the  factory  and  factory 
management  rather  than  company-wide 
administrative  functions. 

Clabecq  argues  that  reported  technical 
overhead  expenses  are  GiA  and  not 
factory  overhead  because  the  expenses 
in  question  are  not  related  to 
production,  but  rather  to  the  operations 
of  the  company  as  a  whole. 

DOC  Position:  We  agree  with 
petitioners.  Our  analysis  showed  that 
the  majority  of  the  technical  overhead 
expenses  relate  to  the  production 
activities  of  the  company.  We  therefore 
have  reclassified  from  G&A  to  factory 
overhead  the  following  expenses:  Wages 
for  security  guard  and  concierge; 
salaries  for  technical  management  and 
engineers;  taxes  and  insurance  on 
building  and  machinery;  maintenance 
on  internal  roads,  electrical  lines,  and 
natural  gas  pipes;  and  auxiliary 
departments. 

Comment  5:  With  respect  to  reported 
finance  expenses,  petitioners  argue  the 
following:  (1)  That  the  Department 
should  recalculate  the  reported  figure  to 
reflect  a  reduction  only  for  short-term 
interest  income  that  is  related  to  current 
production;  (2)  the  Department  should 


37083 


Federal  Register  /  Vol.  58.  No-   130  ;  Friday.  July  9.  1993  /  Notices 


UMI 


disallow  the  deduction  from  fir.andd! 
charges  for  credit  costs,  and  (3)  finaiK  e 
expenses  should  be  expressed  as  a 
percent  of  cost  of  sales  and  not  en  the 
basis  of  fixed  assets  and  tonnage  as 
presented  by  Clabecq 

Clabecq  holds  that  the  finance 
expenses  were  appropnat-?  as  submitted 
and  should  not  be  recalcuiated 

DOC  Posittcr:  We  agree  with 
petitioners,  whose  arguments  on  this 
point  accurately  re  fled  tT-e 
Department's  nonr^al  practices  (see,  eg.. 
Cellular  Mobile  TelHptones  from  Japan 
154  FR48011.NovemDer  20,  1989) 
!Final  Determination);  Small  Business 
Telephone  Svstems  from  Korea  {=14  FR 
53141,  December  2-.  1989)  (Fma! 
Determination)).  Accordingly,  we  have 
recalculated  finance  expense  using  the 
audited  1992  financial  statement, 
offsetting  short-term  interest  inc  ome 
against  total  interest  expense,  and 
calculated  the  transaction-specific  figure 
as  a  percentage  of  cost  of  goods  sold. 

Comruer.l  6  Petitioners" .iryae  that  the 
Department  should  increase' Clabecq's 
COP  and  C\'  for  certain  unreported 
miscellaneous  expenses. 

DOC  Position  We  agree  ,Mthough 
excluded  from  reported  costs  because 
they  were  listed  on  Cla'tjecq's  June  30. 
1992,  financial  statement  as 
extraordinary  expenses,  examination  at 
verification  revealed  that  the  expenses 
in  question  were  not  mfreqvient  in 
occurrence  and  unusual  in  nature  (two 
conditions  that  m.ust  be  met  for  an 
expense  to  be  considered  extraordinar)')- 
Accordingly,  we  have  included  these 
expenses  m  the  calculation  of  G4A. 

Comment  7  Petitioners  hold  Lfiat  COP 
and  C\'  calculations  should  be  revised 
to  include  all  non-reimbursed 
prepension  expenses  reported  in 
Clabecq's  financial  statements  because 
these  expenses  fail  to  satisS^  the 
"unusual  and  infrequent  '  definition  of 
extraordinary  e.xpenses 

Claberq  contends  that  no  prepension 
expenses  should  be  included  in  its  COP 
because  rhey  are  designated  as 
exceptional  charges  or  "Once-Only 
Charges  '  on  its  books.  Clabecq  notes 
that  prepension  expenses  are  considered 
extraordinary  as  they  are  of  a  character 
significantly  different  from  t>'pical  or 
customary  business  activities  and  would 
not  normally  be  considered  in 
evaluating  C!abeca"s  operating  results. 

DOC  Position  We  agree  with 
petitioners,  and  have  included  the 
prepension  expense  in  our  calculation 
of  COP.  These  costs  were  not  unusual  in 
nature  and  infrequent  in  occurrence. 
The  fact  that  they  are  classified  as 
"Charges  Exceptionnelles  '  on  Clabecq's 
financial  statement  does  not 
conclusively  maice  these  expenses 


extraordinarv'  in  nature.  Given  the  fact 
that  this  expense  recurs  every  year,  it  is 
-iisc  not  infr»;»quent  in  o<:currence,  nor 
are  they  unusual  to  the  industry 
Accordingly,  we  have  included  these 
expenses  in  COP  and  CV  Because 
Clabecq  only  manufactures  steel  plate 
and  sheet,  we  allocated  the  expense 
over  Clabe<"q'g  cost  of  sales. 

Comment  8  Petitioners  contend  that 
the  Depanment  should  adjust  Clabecq's 
reported  fixed  overhead  expenses 
included  m  COP  and  CV  to  include  a 
pro-rated  portion  of  the  expense  to 
reline  the  blast  fi^mace,  reasoning  that 
the  blast  ^umace  was  used  in  the 
production  of  the  subfett  merchandise 
and  blast  furnace  relining  is  a  recurring 
cost  in  the  steel  industry 

Clabecq  argues  that  the  Department 
should  rei»K.t  petitioners'  request,  noting 
that  it  made  annual  accruals  for  the  15 
years  pnor  to  the  reiining  which  took 
place  during  the  1990/1991  fiscal  year. 
Because  the  funds  for  the  relining  were 
accrued  in  this  manner,  it  would  be 
inappropriate  to  depreciate  blast  furnace 
relining  expenses. 

DOC  Position:  We  agree  with  Clabecq. 
Because  we  noted  no  discrepancies  with 
respect  to  the  company's  treatment  of 
this  expense,  we  have  made  no 
adjustment  to  Clabecq  s  reported  figure 

Comment  9;  Petitioners  argue  tnat  the 
Department  should  re<;a!c-ulate 
Clabecq's  depreciaticn  expense  on  an 
annual  basis,  rather  than  on  the  six- 
month  basis  as  submitted  by  Clabecq, 
because  the  submitted  depreciation 
expense  fails  to  take  into  account  the 
fixed  costs  associated  with  Clabe<:q's 
plant  and  equipment.  Petitioners 
contend  that  Clabecq's  depreciation 
calculation  is  also  flawed  because  it 
does  not  take  into  account  inventory 
changes,  the  corrett  total  steel  plate 
quantity,  or  the  correct  slab  quantity. 

Clabecq  asserts  that  its  calculation  of 
depreciation  expense  on  the  six-month 
basis  is  appropriate  because 
depreciation,  like  material  costs,  labor, 
and  related  expenses  (cost  of 
manufacturing),  must  be  calculated 
based  on  the  six-month  POI 

DOC  Position:  yNe  agree  with  Clabecq. 
We  analyzed  the  difference  between 
depreciation  expense  calculated  on  an 
annual  basis  and  on  a  six-m.onth  POI 
basis,  and  found  Clabecq's  reported 
figures  were  reasonable.  Therefore,  we 
are  accepting  Clabecq's  depreciation 
expenses  for  the  final  determination. 

FFC-Specific  Comments 

Comment  1:  Petitioners  assert  that  the 
majority  of  FFC's  U.S.  sales  were  of  Z- 
type  merchandise  (;'  e  .  steel  with 
special  testing  and  guarantees  of  its 
through  thickness,  or  Z-axis, 


characteristics)  because  a  customer's 
order  specified  "Lukens  Fineline" 
specifications  (a  U.S.  trade  name  for  Z- 
type  plate).  Petitioners  also  claim  the* 
based  on  the  Department's  Appendix  V 
matching  criteria,  Z-type  steel  is  a 
distinct  grade/specification  of  steel 
plate.  Thus,  they  contend,  the  U  S  sales 
in  question  should  be  matched  only  to 
HM  sales  of  Z-type  plate. 

FFC  contends  that  the  U.S.  customer 
did  not  request  that  the  Z-test  be 
performed,  and  that  the  US  sales  were 
not  of  Z-type  merchandise.  FFC  agrees 
wi\h  petitioners  that  Z-ty-pe  and  non-Z- 
type  steel  represent  separate  grades/ 
specifications  of  steel  plate.  However, 
FFC  claims  that,  without  the  Z-test. 
neither  the  seller  nor  the  buyer  can 
ascertain  with  certainty  whether  a  given 
plate  will  have  the  through  thickness 
characteristics  required  of  Z-t\-pe  plate. 
Therefore,  FFC  asserts  that  US.  sales  of 
non-Z-type  merchandise  cannot  be 
compared  to  home  market  sales  of  Z- 
type  merchandise, 

DOC  Position:  VVe  agree  with  FFC. 
Information  examined  at  both  the  sales 
and  cost  verifications  leads  us  to 
conclude  that  the  US.  sales  in  question 
do  not  constitute  Z-type  merchandise 
because  there  is  no  evidence  that  Z- 
testing  was  performed.  While  the 
customer's  order  mentioned  Lukens 
Fineline,  FFC's  confirmation  gave  no 
indication  that  Z-type  merchandise 
would  be  sold.  We  have  also  determined 
that  Z-type  plate  and  non  Z-type  plate 
constitute  separate  grades/specifications 
under  the  Department's  matching 
criteria  set  out  in  Appendix  V  of  the 
questionnaire.  Therefore,  we  have 
accepted  FFC's  contention  that  it 
correctly  did  not  match  the  US  sales  in 
question  to  home  market  sales  of  Z-type 
plate. 

Comment  2:  Petitioners  contend  that 
because  the  Department  verified  that 
FFC  had  no  short-term  borrowing 
during  the  POI.  and  the  short-term  rates 
provided  by  FFC's  bank  are  speculative. 
the  Department  should  use  the  average 
lending  rate  of  13.25  percent  (from  the 
IMF  statistics)  as  the  interest  rate  for 
calculating  home  market  and  US  credit 
expenses.  Petitioners  cite  Coated 
Groundwood  Paper  From  Belgium  (55 
FR  56359.  November  4.  1991)  (Final 
Determination)  ["Groundwood Paper  "] 
as  precedent  for  requiring  that  a 
respondent  show  it  had  actual 
borrowing  in  the  United  States  before 
imputing  credit  expenses  based  upon 
U.S.  interest  rates. 

FFC  contends  that  the  Department 
must  apply  the  U.S.  short  term 
borrowing  rate  to  calculate  credit 
expenses  for  U.S.  sales,  claiming  that 
dollar  receipts  from  U.S.  customers  are 
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mainly  us«d  to  pay  FFC's  debts  to  !t,s 
I-i.S.  suDDliers 

DOCPositjon:  We  agree  wath  FFC, 
The  Departri('n''s  decision  in 
Groundwocd  Paper  has  been 
supersedeo  ov  more  recent  proceedings 
{sp^  e  e    CJT  Remand  of  Final 
DeirrwiniUon  of  Sales  at  Less  Than 
Fr.  -r  Value  Certain  Forged  Steel 
Crcnicshafts  fromV'.e  United  Kingdom, 
affirmed  in  United  Engineering  and 
Forging  \.  United  States.  Slip  Op.  92/94 
(August  3. 1992).  where  the  Court 
ordered  us  to  use  short-term  retes  at 
which  responaent  could  have 
borrowed). 

For  boUi  Belgian  franc-  and  U.S. 
doiiar-denominated  loans,  FFC 
provided  evidence  of  the  interest  rates 
it  would  have  t>een  subject  to  had  it 
engaged  In  short -terra  trorrcwing  during 
the  POL  It  is  therefore  appropriate  to 
use  the  currency-specific  interest  rates 
submitted  bv  FFC  to  calculate  credit  on 
h&me  rriarket  and  U.S.  transactions. 

Comnien:  '<  Petitioners  contend  that. 
SAc:a use  FFC  refused  to  allow  the 
I>p.irtment  to  verify  its  claims  that  it 
Hi.  u-'vd  no  packing  costs  in  the  heme 
market,  uie  Department  should  use  the 
packing  cosls  contained  in  the  petition 
as  BW  for  FFC  home  market  packing 
costs 

FFC  asserts  that  it  incurred  no 
packing  costs  on  U.S.  or  home  market 
sales  and  fiiat  Etepartment  verifiers  were 
able  to  conlirrp  this  during  a  plant  tour 
which  included  an  examination  of 
FFC's  Slipping  procediires. 

DC>C  Position:  We  agi^e  with 
rtspv)ndent.  We  noted  no  evidence  that 
iPC  incurred  any  packing  costs  on  its 
roi  sales  of  subject  merchandise. 

Co.T  77en(  4;  Petitioners  claim  that 
IPC's  reported  depreciation  expense 
was  understated  in  three  ways:  (1)  FFC 
incoirectly  allocated  depreciation  of 
pre-fiscel  year  1992  assets  {i.e.,  assets 
acquired  before  July  1,  1991)  to  different 
production  lines  based  on  current-year 
purcha.seb  of  equipment  rather  than 
based  on  what  the  pre- fiscal  year  1992 
assets  were  actually  used  for;  (2)  FFC 
undtt.Teported  depraciation  expense  for 
subject  inercnandise  by  allocating  costs 
over  the  shipments  of  all  products 
rather  tiian  just  subject  merchandise; 
a.nd  (31  FFC  did  not  allocate 
deprecia'jo'-i  based  en  the  tonnage 
reported  by  its  cost  of  production 
an'aiysis  s\stem  (COPAS).  Petitioners 
argue  that  liie  Department  should  revise 
FrCs  submilled  depreciation  expense 
to  correct  these  discrepancies. 

FFC  contends  liiat  tne  metliodology 
used  was  conservati\'o  because 
verification  showed  that  a  substantial 
portion  of  pre- fiscal  year  1992  assets 
related  to  the  production  of  subject 


merchandise  had  been  fuiiv 
depreciated,  wh;lp  most  pre-nscsl  vear 
1Q^2  assets  acqu.rHij  aftHr  :%-  wrire 
related  to  the  producUon  of  non-subject 
iTien:±andise  anl  were  not  fully 
depreciated  The  s,  FFC  argues,  the 
nQJonty  cf '..j'fli  current-year 
depreciation  expenses  on  pre-fiscal  year 
1992  assets  pertained  to  non-subject 
merchandise. 

With  respect  to  allocation  of  the 
calculated  product-specific  depreciation 
amount.  FFC  asserts  that  it  correctly 
used  the  tonnage  shipped  during  fiscal 
year  1992  because  the  depreciation 
expense  calculation  was  developed 
based  on  data  from.  July  1, 1991,  through 
June  30. 1992. 

DOC  Position:  We  agree  in  part  with 
each  party.  Using  the  available  records, 
FFC's  method  of  calculating  the 
depreciation  expense  for  subject 
merchandise  based  on  current-year  asset 
acquisitions  reasonably  reflected  the 
depreciation  expense  incurred  in  the 
production  of  subject  merchandise. 
Petitioners  are  correct  that  the  allocation 
base  (total  tons  shipped)  understated 
depreciation.  The  special  equipment 
depreciation  expense  assigned  to  the 
subject  merchandise  category  would  be 
more  appropriately  allocated  based 
upon  tons  shipped  of  only  that  category. 
However,  FFC  correctly  allocated 
common  equipment  depreciation 
expense  based  on  total  tons  of  steel 
shipped.  We  disagree  with  petitioners' 
statement  that  the  tons  shipped  data 
was  not  part  of  the  COPAS.  Tonnage 
shipped  statistics  were  generated  from 
the  monthly  shipping  data  used  in  the 
COPAS  and  the  accounting  system  in 
place  prior  to  implementing  COPAS. 
Accordingly,  we  have  revised  FFC's 
reported  depreciation  expense  to  reflect 
the  proper  allocation  basis. 

Comment  5:  Petitioners  argue  that  the 
cost  of  services  provided  by  two  related 
parties,  Cecofer  and  Cercume,  should  be 
reported  at  the  higher  of  transfer  prices 
or  actual  cost.  In  the  case  of  Cecofer, 
petitioners  argue  that  the  Department 
should  use  the  transfer  price  as  a 
surrogate  for  the  actual  cost.  In  the  case 
o'^C'»rrume,  where  transfer  prices  are 
lesc  ;i;a:  cost,  petitioners  argue  that  the 
r>Hprt-iment  should  adjust  the  reported 
iiAD  expenses  upward  to  account  for  the 
difference  between  the  transfer  prices 
and  the  actual  cost  of  production. 

Respondent  coimters  that,  because 
Cercume's  operating  loss  is  minimal,  the 
difference  between  transfer  price  and 
actual  cost  of  services  is  insignificant. 
Respondent  noted  that  the  Cecofer 
transfer  price  was  conservative  because 
Cecofer  1992  financial  statements  show 
fi  net  operating  profit. 


DOC  Position:  We  disagree  v^-ilh 
petitioners  that  the  higher  of  the  transfer 
price  or  actual  cost  should  be  used  for 
botii  COP  and  CV.  Because  FTC  has  over 
50  percent  ownership  of  both  related 
parties,  we  used  the  actual  costs  of 
services  for  COP  purposes  in  accordance 
with  GAAP  regarding  related  party 
transactions.  These  actual  costs  for 
Cecofer  and  Cercume  services  were 
included  as  G^LA. 

For  CV  purposes,  according  to  section 
773(e)(3)  of  the  Act,  Cecofer's 
accounting  services  were  valued  at 
transfer  prices  because  the  transfer 
prices  were  higher  than  the  actual  costs. 
Cercume's  FAD  services  were  valued  at 
actual  cost  because  Cercume's  transfer 
price  was  lower  than  actual  cost.  See  19 
CFR  353.50(c). 

Comment  6:  Petitioners  argue  that 
G&A  and  manufacturing  expenses 
should  be  adjusted  and  allocated  based 
on  aimual  cost  of  sales,  according  to 
normtil  Department  methodology. 
Petitioners  also  argue  that,  if  the 
Department  acrepti;  FFC's  GStA  expense 
adjustments  submitted  at  verification, 
the  Department  should  also  adjust  fixed 
factory  overhead  costs  by  the 
corresponding  amount. 

FFC  argues  that  GikA  expenses  are 
actual  annual  costs  reconciled  to 
audited  financial  statements  and 
calculated  according  to  Department 
methodology,  FFC  also  claims  actual 
annual  C&A  expenses  were  reconciled 
to  audited  financial  statements,  and  that 
G&A  expenses  reclassified  as  fixed 
overhead  were  included  in  fixed 
overhead  for  the  COP  and  CV 
calculations. 

DOC  Position:  We  agree  in  part  with 
both  parties.  FFC  is  correct  that  total 
fixed  overhead  costs  that  were  excluded 
from  G&A  expenses  were  reclassified  as 
fixed  overhead  costs.  Petitioners  are 
correct  that  G&A  should  be  allocated 
using  annual  cost  of  sales,  and  we  have 
adjusted  the  G&A  expense  accordingly 
(see,  e.g.,  Small  Busmess  Telephone 
Systems  from  Taiwan  (54  FR  42543, 
October  17, 1989)  (Final 
Determination)). 

Comment  7:  Petitioners  argue  that  all 
unreimbursed  prepension  expenses 
identified  on  FFC's  financial  statements 
should  t>e  included  in  COP  and  CV. 

FFC  argues  that  no  adjustment  to  COP 
or  CV  is  necessary,  because  the  amount 
is  accounted  for  in  the  labor  cost 
reconciliation. 

DOC  Position:  We  agree  with 
petitioners,  and  have  included  FFC's 
ciirrent  year  increase  in  its  prepension 
provision  in  G&A  expenses  for  COP  and 
CV  calculations.  FFC's  labor  expense 
reconciliation  incorrectly  excluded  this 
increase,  which  is  shown  as  a  separate 
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v.'irification 
-p  "^'f!    ost  of 
manufacture  for  Z-type  merchandise. 
DOC  Position:  We  agree  with  FFC. 
Verification  showed  that  FTC  properly 
accounted  for  the  cost  of  manufacture 
(which  Includes  information  used  to 
calculate  the  difmer  adjustment]  related 
to  Z-type  merchandise  in  reported  COP 
data. 

Sidmar-Specific  Comments 

3e<  (juse  Sidmar's  margins  are  based 
^n  BiA,  only  comments  pertaining  to 
BIA  and  critical  circumstances  are 
addressed  below. 

Comment  1:  Petitioners  claim  that  the 
Department  should  base  its  final 
determinations  with  respect  to  Sidmar 
:".  3'^\  t)ecause  Sidmar's  questionnaire 
-v«.ponses  were  deficient  in  two 
<;:gnificant  areas. 

First,  petitioners  contend  that 
e'.  .dence  on  the  record  shows  that,  for 
norrie  Tnarkst  and  purchase  price  sales, 
Sidmar  ignored  the  Department's 
instructions  to  report  sales  based  on  the 
date  that  pnce  and  quantity  are  first  set 
(which  petitioners  contend  is  the  order 
confirmation  date)  and  instead 
incorrectly  reported  the  sales  based  on 
the  Invoice  date.  Petiuoners  contend 
tnat  the  verification  exhibits  show  that 
the  order  confinnation,  change  order 
and  invoice  are  printed  in  exactly  the 
same  format  and  appear  to  be  generated 
from  3  sing!''  ..'at.Rf.a.s^-  "hus  disproving 
Sidrr.a:  s  ar»    .-.it-r.'  ■:;;?•  reportmg  order 
connrmd:;  jh  date  or  change  order  dates 
as  'he  date  of  sale  was  technically 
ir.feas.ble.  Petitioners  contend  that  this 
misreportiug  of  date  of  sale  calls  into 
question  whether  appropriate  HM  sales 
were  matcned  to  U.S  sales  and  Sidmar's 
HM  viability. 

Second  petitioners  contend  that 
Sidmar  refused  to  report  HM  sales  by 
related  customers  ("downstream  sales"). 

As  BIA,  petitioners  believe  that  the 
Department  should  assign  Sidmar 
margins  based  on  the  highest  margins 
alleged  in  the  hot-rolled  and  cold-roiled 
steel  petitions. 

Sidmar  contends  that  it  reported  HM 
and  purchase  price  sales  using  the 
proper  date  of  sale  because  terms  of  sale 
changed  between  order  confinnation 
date  and  w.':  oice  date.  Sidmar  further 
contends  that  reporting  sales  that  had 
POI  order  confirmation  dates  would 
nave  been  i-jc  burdensome,  and  that  the 
order  confirmaiion  is  an  unreliable  and 
unvenfiable  do'-jment  ;na?  .s  not 


always  printed  or  kept  on  file.  Sidmar 
also  notes  that  its  recorraed  order 
confirmation  date  changes  whenever  th.o 
sales  record  is  accessed  on  Sidmar  s 
computer  system.  Sidmar  maintains  *hat 
the  invoice  is  the  first  written,  verfiable 
document  that  can  deirio.-^ni'.'  en  a 
consistent  basis  a  saJe  >  ikretjd-upcn 
price,  quantity  and  specification. 
Finally,  Sidmar  notes  that  Departmental 
practice  requires  written  evidence  that 
the  sale's  basic  terms  have  bw^n  t-i.-'^t^d 
upon. 

With  respect  to  its  failure  to  report 
downstream  sales  in  the  home  market, 
Sidmar  contends  that  (1)  Its  sales  to 
related  customers  were  at  arm's-length 
prices;  (2)  the  Department's  arm's-length 
test  is  flawed;  and  (3)  downsLr*;?  r  vales 
would  not  have  been  matched  to  u  3. 
sales. 

DOC  Position:  We  agree  with 
petitioners  that  Sidmar  reported  home 
market  and  purchase  price  sales  using 
the  wrong  date  of  sale.  Date  of  sale  is  a 
crucial  consideration  in  evaluating  a 
respondent's  sales  to  determine  whetlier 
and  to  what  extent  LTFV  sales  have 
taken  place.  Sidmar's  reported  date  of 
sale  proved  to  be  incorrect,  rendering 
useless  its  HM  and  purchase  price 
listings  of  cold-rolled  sales  and  its  H^^ 
listing  of  hot-rolled  sales.  As  petitioners 
correctly  note,  Sidmar's  model  matching 
and  HM  viability  cannot  be  evaluated 
with  certainty  when  date  of  sale  is 
incorrectly  determined.  We  therefore 
have  no  choice  but  to  resort  to  BIA  in 
both  the  hot-rolled  and  cold-rolled 
investigations. 

For  our  preliminary  determinations, 
we  accepted  Sidmar's  date  of  sale 
methodology  because  it  claimed  that  50 
percent  of  sale  quantities  change  due  to 
customer  requests.  However, 
verification  did  not  support  this  claim, 
revealing  that  the  basic  terms  of  sale 
were  established  prior  to  date  of 
invoicing,  either  on  the  order 
confinnation  date  or,  in  some  instances, 
the  change  order  date. 

At  verification  we  selected  13  home 
market  (hot-rolled  and  coid-rolled)  and 
seven  purchase  price  (cold-roiied)  sales 
for  detailed  examination.  We  noted  very 
few  changes  in  the  quantity  ordered,  or 
price,  between  the  order  confinnation 
and  invoice  dates.  For  only  two  of  the 
20  selected  sales  was  there  no  order 
confirmation,  thus  calling  into  question 
Sidmar's  claim  that  order  confirmation 
records  are  not  maintained.  The  s£les 
examined  also  did  not  support  Sidmar's 
claim  that  approximately  30  percent  of 
orders  changed  after  the  order 
confirmation  was  issued. 

While  Sidmar  correctly  notes  that 
written  proof  of  a  sale  is  necessan,'  such 
evidence  existed  for  all  but  two  sales 


Sidmar's  claim  &a^  reporting  order 
r  onfirmation  date  would  have  bi^m 
burdensome  was  not  rai.sed  until 
.enScalion,  and  do^s  ".o»  >•■.■  ■'.re^s  tae 
issue  of  A-nen  pr:ce  and  quantity  were 
fixed 

We  do  not  agree  that  Sidmar's  fai!\iTe 
to  report  downstream  sales  is  grounds 
for  total  BL\,  but  we  do  not  need  to 
address  this  issue  because  we  have 
determined  that  total  BIA  is  warranted 
because  of  Sidmar's  flawed  reporting  of 
date  of  sale. 

Commenf  2:  Sidmar  aryjes  that  our 
preliminary  criticai  circumstances 
determination  analysis  of  its  shipments 
of  cold-rolled  steel  failed  to  take  into 
account  both  seasonal  trends  and  share 
of  domestic  consumption  when 
determining  whether  imports  were 
massive  Sidmar  notes  that,  for  some 
customers,  its  shipment  patterns  are 
affected  by  the  closing  of  the  St. 
Lawrence  Seaway.  Sid.Tiar  also  claims 
that,  because  its  share  of  domestic 
consumption  is  small,  its  imports 
should  not  be  considered  massive. 

Petitioners  counter  that  the 
Department  should  determine  imports 
of  cold-rolled  s'ee!  to  be  Tiassi'/e 
because  seasonal  L-"nds  dc  net  account 
f'jr  the  increase  in  imports  and  Sidmar's 
cata  show  abnorv.ally  nigh  imports 
during  .August  and  September  1992, 
ind  i-at;nc  an  attemp',  to  a-'oid  dumping 
duties  following  uhe  fiiing  ot  the 
petition.  Petitioners  f'j.'lhcr  argue  that 
the  figures  on  domestic  consumption 
share  cited  in  Sidmar's  brief  are 
unsupnorted  and  unverified  end  in  any 
case  Sidmar's  share  is  significant 
because  the  Lntamational  Trade 
Commission  (ITC)  made  a  preHminary 
affirmative  injury  determination. 

DOC  Position:  We  agree  with  Sidmar 
that  seasonal  trends,  explained  by  the 
closing  of  the  St.  Lavk-^nce  Seaway, 
appear  to  explain  the  increase  in 
shipments  during  the  post-filing  period 
for  cold-rolled  steel. 

Petitioners'  argument  that  the  first 
two  months  of  the  post-petition  filing 
period  show  unusually  high  shipment 
volumes  amounts  to  an  attempt  to 
examine  a  period  shorter  than  the  five- 
month  period  that  petitioners 
themstflves  advocated. 

Wiih  respect  to  share  of  domestic 
consumption,  the  information  available 
to  us  at  this  lime  does  not  allow  us  to 
evaluate  the  increase  in  absolute  volume 
of  imports  vis-a-vis  domestic 
consumption  of  cold-rolled  steel. 

See  the  "Critical  Circumstances" 
section  of  this  notice  above. 

ComiTiont  3.  Sidnr.ar  argues  .nu?  rhe 
Etepartment's  berichmaik  margins  'or 
i.Tiputing  knowledge  of  dumping  iH 
cri'ical  nrcumstnnres  determinations 
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have  r,  1  basis  in  law  or  r-'jiulation 
bt»cause  they  c^^ns'itute  the 
establishment  of  a  substantive  rule  by 
the  Deuartment,  which  requires 
promulgation  in  accordance  with  the 
notice  and  comment  procedures  of  the 
.^dministretlve  Procedure  Act  (APA). 
IPSCO.  Inc  V.  United  States,  687  F. 
.Supp,  614,  615  (Ct,  Inf  1  Trade  laRR) 

bidmar  also  claims  that  the 
Department  made  no  determination  of 
what  benchmark  margin  levels  for 
exporter's  sales  pnce  and  purchase 
price  sales  are  appropriate  to  the  facts 
in  this  case 

DCMO Position  We  d'sa^T'-f,  The 
notice  and  comment  requireraents 
referred  to  in  IPSCO  do  not  apply  "to 
interpretive  n.les,  genera!  statements  of 
policy  or  pr(x:edure,  or  practice.  "  5 
U.S.C.  553(1))(A]  (1982).  We  consider  the 
benchmark  m.argms  to  be  interpretive 
mles.  Unlike  the  standard  depreciation 
schedules  utilized  in  IPSCO,  the 
benchmark  margins  are  not  properly 
derived  "from  verified  information 
pertaining  to  the  country  and  company 
under  investigation  in  this  case."  Id.  at 
fi26  Further,  while  verified  information 
may  affect  the  Department's 
determination  of  a  benchmark  margin, 
we  note  that  Sidmar  has  not  proffered 
any  suggestions  as  to  how  the 
Department  might  modify  the 
benchmark  to  accommodate  the  facts  of 
this  case. 

Continuation  of  Suspension  of 

Liquidatinn 

We  are  directing  the  Customs  Service 
10  continue  to  suspend  Hquidation  of  all 
entries  of  rold-rolled  steel  and  steel 
plate  from  Belgium  that  are  entered,  or 
withdrauTi  from  warehouse,  for 
consumption  on  or  af^er  February  4, 
1993,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register,  as  previously  directed 
under  section  733(d)(1)  of  the  Act.  For 
imports  of  hot-rolled  steel  we  are 
directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of  hot- 
rolled  steel  from  Belgium  that  are 
entered,  or  withdrawn  from  warehouse, 
on  or  after  November  6, 1992.  the  date 
90  days  prior  to  publication  of  our 
preliminary  determination  pursuant  to 
section  735(c)(4)(A)  of  the  Act. 

Because  we  have  determined  that 
critical  circumstances  do  not  exist  with 
respect  to  cold-rolled  steel,  we  are 
directing  the  Customs  Service  to  release 
any  bonds  or  other  securities  pertaining 
to.  and  liquidate  all  entries  of,  cold- 
rolled  steel  from  Belgium  that  were 
entered,  or  withdrawn  from  warehouse, 
before  February  4.  1993,  for  which 
liquidation  was  suspended  solely  as  a 
result  of  this  proceeding. 


The  Customs  Service  shall  require  a 
!  ash  deposit  or  bond  equal  to  the 

estimated  amou.rt  bv  •.^hich  the  FTvfV 

("''TCH'-ds  'he  r.SP  <•'>  «h('wn  below.  These 
suspension  r.f  ;;qijv:ia';:.n  instructions 
w;J!  remain  in  nffKi  until  further  notice. 
The  w(iigh;e(i-evera>(p  dumping 
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Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "[nlo 

product  ■    *    "   shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount 

In  the  Department's  final  affirmative 
determinations  in  the  concurrent 
countervailing  duty  investigations 
involving  sales  in  the  United  States  of 
hot-rolled  steel,  cold-rolled  steel,  and 
steel  plate  from  Belgium,  the 
Department  did  not  find  any  export 
subsidies.  Therefore,  we  did  not  need  to 
make  any  offset  to  the  AD  deposit  rate. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  .*.  1  we  will  notify  the  ITC  of  our 
detenn. nations.  The  ITC  will  make  its 
determinations  as  to  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  U.S.  industries 
within  45  days  of  the  publication  of  this 
notice.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  these  proceedings 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue 
antidumping  duty  orders  directing 
Customs  officers  to  assess  antidumping 
auty  deposits  on  imports  of  hot-rolled 


steel,  cold-rolled  steel,  and  steel  plate 
from  Belgium  (as  appropriate)  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  covering  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)).  and  19  CFR 
353.20(a)(4). 

Dated.  June  21, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  93-15613  Filed  7-*-93;  8:45  ami 
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AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Harsh  or  Alain  Letort,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce;  14th  Street  and  Constitution 
Avenue.  NW.;  Washington,  DC  20230: 
telephone  (202)  482-3793  or  telefax 
(202) 482-1388. 

Final  Determinations 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  flat  products  (corrosion-resistant 
steel),  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  within  the  meaning  of  section 
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735  of  theTanif  Act  of  1910.  as 
amended  (the  Act).  The  estimatad 
waighted-average  mdrgins  aiu  shcwc  'n 
the    Suspension  of  Liquidalior;    s«cL;oa 
of  this  notice. 

Case  History 

Si.ice  the  publication  of  our  notice  of 
prehmi.nary  de'erminatior.s  and 
pcstponement  of  final  determinat<ons 
(58  FR  7080— Fabniar,  4,  1993/.  -na 
follow;r.g  events  have  occixred 

On  Fehruarv  Ifi,  1943.  we  rectiived 
requests  for  ■  pubLr  hearing  from 
respondents  Companhia  Siderurgica 
Nacionai  (CSN),  Corr.panrua  Sidenirgrca 
Paui:sta  (COSIPAJ.  and  Usuia,s 
Sidenirt^jca.s  da  Minas  Gerais  S.A. 
(L'SIMIN.AS:  as  wel!  as  frcm  petitioners. 

We  verified  USi\lLSA.S'  responses  to 
the  Department's  qubst..:rindires 
regarding  sales  ana  cust  ir  formation  in 
Belo  Honzonte  and  Ipatinga.  Brazil. 
fiom  March  23  tn.-ough  .^pr;i  2   1993. 

On  March  31,  199  3,  we  issued  a 
notice  of  Correction  tc  Postponement  of 
Final  .Antidumping  DuVy 
Detenriinations  and  Rescheduling  of 
F\ibiic  Hearing  (58  FK  18201— April  8. 
1993) 

On  May  7,  199.3.  we  issued  a  notice 
of  .\mendmeut  of  Preliminary 
Det8rminat;on8  of  Sales  at  Less  Than 
Fair  Value  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  hnra  Brazil,  Certain 
Culd-Rolied  Carbon  Steei  Flat  Products 
from  Brazil,  ana  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Brazil  (58  FR 
28303— Mav  13,  1993 j.  This  not.;  e 
modifibd  the  dutv  deposit  rates  for 
USLMINAS  and  *AiI  O'ners,"  but  not 
forCOSIPAanH  CS.'., 

COSLFA.  LSLMINAS,  and  petitioners 
filed  case  bn^'fs  on  May  7.  1993. 
LSL\n>«.-».S  a..  J  petitioners  filed  rebuttal 
bnefs  c:  May  1 1   1993,  CSN's  case  brief 
and  rebuUai  brief,  boih  of  which  were 
fi.ea  improperly  and  untimely,  were 
returned  to  CSN  and  stricken  from  the 
record  A  public  hearing  was  held  on 
Mr.- 13  1993  CSN  was  allowed  to  make 
a  Dri^r  oral  presentation  at  the  hearing. 

USIMINAS  and  petitioners  filed 
CGiTiments  on  the  amended  preliminary 
determinations  on  May  18,  1993,  and 
rebuttal  comments  on  May  20. 1993. 

A  draft  suspension  agreement  was 
initialed  on  May  21,  1993,  No 
suspension  agreement  was  subsequently 
Signed, 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise: 
Certain  cold-rolled  carbon  steel  flat 
products,  certain  hot-rolled  carbon  steel 
flat  product?  certain  corrosion-resistant 
carbon  steel  flat  products,  and  certain 


cul-to-i«n«th  r.arbon  stne!  plate.  The  full 
descnpLior.  .f '.he  subject  oierchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sai«s  at  Las.s  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  coDcwrently  wiLh  this 
notice. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1992.  throu^  June  30,  1992 
for  CSN  and  USIMINAS.  and  July  1. 
1991  through  June  30. 1992  for  COSIPA 

Such  or  Similar  Comparisons 

We  have  determined  that  each  class  or 
kind  of  products  covered  by  these 
investigations  also  constitutes  a  singie 
category  of  such  or  similar  merchandise 

Fair-Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  comsion- 
resistant  steel,  and  steel  plate  from 
Brazil  were  made  at  less  than  far  value 
(LTFV),  wa  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  best  information  available  fBlA) 
is  appropriate  in  these  investigations  for 
sales  of  hot -rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  Brazil  by  each  of  ihe  three 
respondents.  Section  776(c)  of  the  Act 
provides  that  the  Department,  in 
deciding  whether  to  use  BIA,  must  take 
into  account  whether  the  respondent 
refused  or  was  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impeded  an 
investigation.  Our  BIA  analysis  for  each 
respondent  follows. 

The  Department  has  determined  that 
the  use  of  PL\  is  appropriate  with 
respect  to  COSIPA  because  that 
company  declined  to  respond  to  any  of 
the  Department's  questionnaires. 

A  second  responaent,  CSN,  based  its 
cost  of  production  (COP)  and 
constructed  value  (CV)  submissions  on 
a  "management  cost  system"  which  is 
imaudited,  not  prepared  according  to 
generally  accepted  accounting 
principles  (GAAP)  in  Brazil,  and  in 
which  all  ctjsts  are  denominated  in  U,S. 
dollars  rather  than  Brazilian  cruzeiros. 
The  Department  determined  that  the 
COP/CV  submission  CSN  derived  from 
its  management  cost  system  was  not 
responsive  to  the  Department's  requests 
for  information  and  was  unverifiable. 

The  submission  was  not  responsive  to 
the  Department's  requests  for 


information  because,  inter  alia,  (a)  the 
management  cost  svsteni  niethodology 
does  not  generate  the  average  co.it  of 
each  material  for  eacii  monLh,  !h)  the 
niothodolugy  used  to  deveiop,  in  the 
management  cost  system,  the  fabrication 
cost  for  each  product  is  insuffidHntiy 
substantiated;  and  (c)  me  management 
cost  systena  does  not  generate  per-unit 
costs  on  the  sales  unit  basis  required  by 
the  Department. 

The  submission  was  unvenfinbie 
because,  by  CSN's  own  admission,  .ill 
records  used  in  converting  costs  from 
rnizeiros  to  doilars  had  r-een  destroyed, 
making  it  impcssibie  to  tie  the  response 
back  to  scu~:e  documents,  accounting 
reconls,  and  audited  financial 
statements.  CSN  acknowiedi^ed  on  the 
record  that  it  maintains  a  "financial  cost 
accounting  ?ystem."  which  provides 
fujiv  absorbed  product-specific  costs,  is 
prepar<Hi  according  to  Brazilian  GAAP. 
ties  in  to  the  company  s  audited 
fn.incial  statements  and  's 
denominated  in  ciuzeims. 

The  Department  mitialiv  ."ised  :*s 
concerns  regarding  the  mi«nfige.m>^at  cost 
system  m  a  Jeficency  lOt'er  d&te-.i 
DecL-mber  11,  1392  CSN  declined  to 
provide  the  requested  information.  The 
Department's  subse<jufi.-~:t  repeated 
requests  that  CSN  resuDciit  its  CCP.'CV 
data  based  on  its  financ.al  cost 
accounting  system  were  in  every  case 
rebuffed.  The  Department,  ther^fora,  rn 
t.he  absence  of  any  renaDie  information 
allowing  it  to  ptj.form  a  beiow-cosi  test 
on  home-market  sales,  tc  calculate 
adjustments  for  differt  nces  in  ih>^ 
physical  charactenstic,  of  the 
merchandise  (diffmers  ,  and,  where 
appropriate,  to  calcula  e  CV,  decided 
not  to  verify  the  infom^ation  submitted 
by  CSN  and  to  base  I's  final 
detenninations  witn  respect  to  CSN  on 
BIA  (see  memorandum  from  Marie  E. 
Parker  to  Joseph  A.  Spetrini,  dated 
March  15, 1993).  This  issue  is  discussed 
at  greater  length  in  the  response  to 
Comment  3. 

Finally,  with  respect  to  USD>.iIT>JAS, 
the  Department  discovered  at 
venficaticn  that  there  were  serious, 
irreparable  flaws  in  the  respondent's 
submissions,  e.g.: 

•  USIMINAS  used  an  incorrect  date- 
of-sale  methodology  in  reporting  its  U.S. 
transactions; 

•  USIMCvJAS'  COP/CV/dif!mer 
responses  were  deficient  in  every  major 
element; 

•  USIMINAS'  product  concordance 
did  not  conform  to  the  Department's 
instructions:  and 

•  USIMINAS  improperly  reported  the 
quantity  and  value  of  its  sales. 

These  P.aws,  which  were  outlined  in 
detail  in  the  ^ales  end  cost  verifications 
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reports  (dated  April  ^9.  1993j,  are 
su.Timarized  below: 

(A)  USIMINAS  used  an  incorrect  date- 
of-sale  methodology  in  reporting  its  U.S. 
transactions.  USIMINAS  reported 
incorrect  sale  dates  in  38  percent  of  the 
U  S.  sales  that  the  Department  reviewed 
at  verification.  In  23  percent  of  the 
reviewed  sales  (60  percent  of  the  sales 
with  erroneous  dates),  the  correct  sale 
date  was  outside  the  originally  reported 
month  of  sale;  in  certain  cases,  the 
correct  date  of  sale  was  outside  the  POI 
entirely.  Thus,  the  Department  was 
unable  to  verify  (1)  whether  USIMINAS 
had  reported  the  correct  imiverse  of 
sales  for  the  period  of  investigation,  and 
(2)  whether  USIMINAS  had  matched 
U.S.  sales  with  same-month  home- 
market  sales,  as  required  by  the 
Department's  methodology  for 
hyperinflationary  economies.  Without 
knowing  whether  the  correct  universe  of 
sales  and  month  of  sale  have  been 
reported,  the  Department  is  unable  to 
cany  out  two  essential  components  of 
its  LTFV  calculations.  First,  the 
Department  is  unable  to  determine  to 
which  home-market  sale(s)  any  given 
U.S.  sale  should  be  compared  since,  in 
a  hyperinflationary  economy  such  as 
Brazil's,  the  Department's  long-standing 
policy  has  been  to  match  U.S.  sales  to 
same-month  home-market  sales  only. 
Second,  the  Department  is  unable  to 
calculate  adjustments  for  differences  in 
the  physical  characteristics  of  the 
merchandi.'^e  (in  the  case  of  non- 
identical  product  comparisons),  because 
the  Department  calculates  these 
adjustments  based  on  replacement  costs 
in  the  month  of  sale.  As  stated  in  our 
preliminary  determinations,  publicly 
available  information  indicates  that 
Brazil's  ra^te  of  inflation,  as  measured  by 
Brazil's  "Indice  Nacional  dos  Pregos  ao 
Consumidor"  (INPC)  index — equivalent 
to  the  Consumer  Price  Index  in  the 
United  States — ^was  never  less  than  20 
percent  a  month  during  each  month  of 
the  POI.  Furthermore,  in  each  of  the 
past  five  years,  Brazil's  annual  inflation 
rate  has  never  been  lower  than  475 
percent  [see  Conjuntura  Economica, 
Listituto  Brasileirc  de  Economia, 
Fundagao  Getiilio  Vargas,  Sao  Paulo, 
April  1993).  Under  these  circumstances, 
the  Department  cannot  but  determine 
that  Brazil's  economy  was 
hyperinflationary  during  the  POI.  In 
such  a  hyperinflationary  situation,  the 
issue  of  whether  the  proper  date  of  sale 
was  reported  takes  on  an  importance  it 
does  not  have  in  cases  where 
hyperinflation  is  not  present.  At  such 
high  monthly  rates  of  inflation,  it  is 
crucial  that  LTFV  comparisons  be  made, 
and  dimmers  calculated,  on  a  monthly 


basis  ratner  tnan  ever  tne  entire  PUI, 
because  erroneous  cross-month 
comparisons — even  if  the  date  of  sale  is 
off  by  a  single  month — would  distort 
LTFV  margins  by  over  20  percent, 
which  is  unacceptable.  The  Department 
has  determined,  therefore,  that 
distortions  caused  by  date-of-sale  errors 
in  the  data  bases  submitted  by 
USIMINAS  were  both  significant  and 
irreparable. 

(B)  USIf4INAS-  COP/CV/diffmer 
responses  were  deficient  in  every  major 
element.  First,  within  the  material  cost 
category,  USIMINAS  reported  coal  costs 
based  on  estimated,  rather  than  actual, 
coal  costs.  Second.  USIMINAS  did  not 
report  the  labor  costs  reflected  on  its 
audited  financial  statements.  Third, 
within  the  overhead  category, 
USIMINAS  understated  its  depreciation 
costs  by  changing  the  lives  of 
depreciable  assets  to  unrealistic  figures 
[see  memorandum  dated  June  9, 1992 
from  Richard  Lutz  to  Marie  Parker). 
Fourth,  within  the  general  expense 
category,  USIMINAS  submitted  general 
and  administrative  (G&A)  expenses  that 
did  not  reflect  the  amounts  rep)orted  in 
either  the  "legislai;pao  societaria" 
(corporate  legislation)  or  "corregao 
integral"  (constant  currency)  audited 
financial  statements.  Also,  USIMINAS 
excluded  from  GSlA  certain  non- 
operating  expenses  related  to  the  subject 
merchandise.  Fifth,  USIMINAS' 
submissions  did  not  include  pension 
costs  as  estimated  by  an  independent 
actuary.  Sixth.  USIMINAS'  methodology 
for  assigning  costs  to  products  did  not 
differentiate  between  the  cost  of  extras, 
as  requested  in  the  Department's 
questionnaire.  Finally,  the  standard 
costs  developed  for  certain  new 
products  did  not  accurately  reflect  the 
costs  of  those  products.  These 
fundamental  flaws  are  discussed  in 
more  detail  in  Comments  6  through  14 
below. 

Based  on  these  numerous  flaws,  the 
Department  has  determined  that  the 
responses  were  not  sufficiently 
supported  by  USIMINAS'  audited 
financial  records  and  did  not  properly 
represent  the  costs  to  USIMINAS  of 
producing  the  subject  merchandise. 
USIMINAS'  failure  to  accoimt  for 
significant  expen.ses  contributed  to  the 
imderstatement  of  its  costs.  This 
situation  is  similar  to  that  in  Photo 
Albums  and  Filler  Pages  from  Korea; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  (50  FR  43754— October 
29, 1935),  where 

[t]he  scope  of  the  required  recalculations  and 
revisions  found  in  the  verificatiGD  prT>cess  in 
this  investigation  (went)  far  beyond  the 
issues  of  accounting  treatment  and  valuation 
and  limited  methodolt^ical  problems  and 


mathematical  errors  conimrjr..y  incGvpr.'c  ai 
a  verification.  Faced  with  responses 
containing  numerous  fundamental  flaws  in 
both  the  methodology  and  mathematical 
calculations  used  in  developing  the 
production  costs,  the  Department  (could  not] 
properly  l>asfl  its  determination  on  the 
information  submitted  by  respondents.  Nor  is 
it  acceptable  in  such  situations  that  the 
Department  bear  the  responsibility  of 
attempting  to  identify  and  perform  the 
numerous  and  substantial  recalculations 
necessary  for  the  development  of 
representative  and  accurate  production  costs. 
Such  a  role  would  place  too  great  a  burden 
on  the  resources  of  the  Department  under  the 
time  constraints  and  procedural  framework 
of  thfese)  investigationls]. 

(affd,  Chinsung  Indus.  Co.,  Ltd.  v. 
United  States.  705  F.  Supp.  598). 

(C)  USIMINAS'  product  concordance 
did  not  conform  to  the  Department's 
instructions.  USIMINAS  included  alloy 
steel  products  as  well  as  carbon  steel  in 
its  sales  listings  and  product 
concordances.  USIMINAS  also 
compared  products  with  high-strength 
characteristics  to  products  with  low- 
strength  characteristics.  The  overall 
effect  of  these  errors  was  that  not  only 
was  the  universe  of  reported  products  in 
itself  incorrect,  but  products  sold  in  the 
U.S.  market  were  susceptible  to  being 
improperly  matched  to  products  sold  in 
the  home  market.  Information  available 
on  the  record  was  insufficient  to  allow 
the  Department  to  determine  the  proper 
product  matches. 

(D)  USIMINAS  improperly  reported 
the  quantity  and  value  of  its  sales 
USIMINAS  incorrectly  included  sales  of 
alloy  products  in  its  carbon  steel  sales 
listings.  USIMINAS  also  erroneously 
included  certain  plate  products  in  its 
hot-rolled  home-market  sales  listing,  but 
excluded  tliese  products  from  its  listing 
of  home-market  plate  sales. 

Given  the  magnitude  and  scope  of  the 
above  errors,  which  seriously 
compromise  the  accuracy  and 
completeness  of  USIMINAS' 
submissions,  the  Department  has 
determined  that  USIMINAS'  responses 
do  not  constitute  an  adequate  basis  on 
which  to  calculate  LTFV  margins,  and 
that  use  of  BIA  with  respect  to 
USIMINAS  is  appropriate  for  purposes 
of  these  final  determinations. 

For  the  various  reasons  stated  above. 
the  Department  has  based  its  final 
determinations  in  these  investigations 
on  BIA  for  all  three  respondents. 
COSIPA  declined  to  respond  to  any  of 
tlie  Department's  questionnaires;  the 
Department,  therefore,  determines 
COSIPA  to  have  been  an  uncooperative 
respondent.  Although  CSN  did  respond 
to  the  Department's  initial 
questionnaires,  the  Department  has 
determined  that  CSN's  cost  submissions 
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were,  m  fact,  non-responsive  and 
■anverifiabie-  CSN  declined  to  furnish 
COP  and  C\'  data  in  th«  form  required 
by  the  Depar.rrient.  while  indicating  that 
it  maintains  "^fcrds  which  would  have 
allowed  it  to  present  such  data  in  the 
form  required  by  the  D*»partment.  The 
Department,  therefore,  determines  CSN 
to  have  been  an  uncooperative 
respondent.  Accordingly,  we  have  used 
as  BIA  for  COSIPA  and  CSN  the  highest 
dumping  margins  alleged  in  the 
petitions  for  each  class  or  kind  of 
merchandise. 

Because  USIMINAS  cooperated  with 
the  Department's  investigations,  we 
have  used  as  BIA  for  that  respondent  the 
average  dumping  margin  alleged  in  the 
petitions  for  each  product. 

United  States  Price 

We  based  USP  on  information 
provided  in  the  petitions.  Petitioners 
provided  U.S.  price  based  on  actual  c.i.f. 
duty-paid  pnces  quoted  between 
November  1991  and  February  1992. 
adjusted  for  movement  and  port  charges 
and  IPI  tax. 

Foreign  Market  Value 

We  based  FMV  on  information 
provided  in  the  petitions.  Petitioners 
based  FMV  on  the  Brazilian 
manufacturers'  home-market  list  prices, 
with  extras  The  petitioners  adjusted 
FMV,  where  appropriate,  for  differences 
in  credit  expenses  and  IPI  tax. 
Petitioners  also  alleged  that  home- 
market  sales  of  all  four  classes  or  kinds 
of  products  were  made  at  prices  below 
COP,  based  on  repels  bv  authoritative 
world  steei  indastrv'  sources. 
Accordingly,  for  all  four  classes  or  kinds 
of  merchandise,  petitioners  also 
calculated  FMV  haied  on  CV. 
Petitioners  based  C\'  on  COP  plus  the 
statutory  amounts  for  general  and 
administrative  expenses  and  profit. 

Verification 

.^s  provided  in  section  776(b)  of  the 
Act.  we  venfied  irJormation  provided 
by  USLMLNAS  using  standarcl 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  sourt;e  documentation 
containing  relevant  Lnformation. 

Interested  Party  Comments 

Comment  J 

COSIP.^  argues  that  none  of  the 
factors  normal ly  required  to  expand  the 
POI  (long-term  sales  contracts,  seasonal 
sales  patterns,  custom-  or  special-order 
sales,  or  unusual  sales  depression 
resulting  in  too  few  sales  for  an 
adequate  investigation)  exist  m  this 
case,  and  that  Commerce  arbitrarily 


departed  from  its  usual  practice 
specifically  to  reach  COSIPA. 

Petitioners  contend  that  the 
Department's  discretion  to  expand  the 
POI  is  not  limited  to  cases  meeting  the 
four  situations  cited  by  COSIPA  Indeed, 
in  Kerr-McGee  Chem.  Corp.  v.  United 
States,  739  F.  Supp.  613.  622  (Ct  Infl 
Trade  1990).  the  Court  found  that  the 
POI  could  be  extended  in  situations 
other  than  the  four  previously 
mentioned. 

Department's  Position:  We  agree  with 
petitioners.  Section  353.42(b)(1)  of  the 
Department's  regulations  gives  the 
Department  broad  administrative 
discretion  to  extend  a  POI.  stating  that 
"the  Secretary  may  examine  the 
merchandise  for  any  additional  or 
alternative  period  the  Secretary 
concludes  is  appropriate"  (emphasis 
added)  (19  CFR  353.42(b)(1)).  Although 
the  Department  did  list,  in  Electrolytic 
Manganese  Dioxide  from  Ireland;  Final 
Determination  of  No  Sales  at  Less  Than 
Fair  Value  (54  FR  8776— March  2. 
1989).  the  four  types  of  situations  cited 
by  COSIPA  as  examples  of  grounds  to 
extend  a  POI,  the  Department  never 
intended  that  list  to  be  exhaustive,  since 
the  plain  text  of  19  CFR  §  353.42(b)(1) 
does  not  limit  the  grounds  on  which  the 
Secretary  may  extend  a  POI,  as 
confirmed  by  the  Court  of  International 
Trade  in  Kerr-McGee,  cited  supra. 

In  this  case,  the  Department  felt  that 
the  original  POI,  which  excluded  a 
company  that  for  fifteen  years  had  been 
a  high-volume  exporter  of  the  subject 
merchandise  to  the  United  States,  was 
not  representative  of  the  normal  pattern 
of  trade  in  steel  products  imported  from 
Brazil.  That  in  itself  provides  the 
Department  with  the  justification  for 
expanding  the  POI  to  cover  COSIP,^. 

Comment  2.  COSIPA  alleges  that  its 
non-response  to  the  Departrr.ent's 
questionnaires  should  be  construed  as 
willingness  to  entrust  its  future  to  the 
Department  and  to  accept  the  "all 
other"  duty  deposit  rate,  rather  than  as 
a  failure  to  cooperate.  COSIPA  therefore 
argues  it  does  not  deserve  the 
application  of  "first-tier" 
(uncooperative)  BIA. 

Petitioners  contend  that,  because 
COSIPA  never  responded  to  any  part  of 
the  Department's  questionnaires,  the 
Department  must  find  COSIPA  to  have 
been  non-cooperative  and  apply  'first- 
tier"  BIA  to  that  company,  in  this  case 
the  highest  of  (1)  the  dumping  margins 
calculated  in  the  petitions,  or  (2)  the 
final  dumping  margins  calculated  for 
USIMINAS  with  respect  to  the  relevant 
class  or  kind  of  merchandise 

Department's  Position  Re^asing  to 
answer  questionnaires  cannot  be 
construed  as  cooperating  with  the 


Department  in  an  antidumping 
investigation.  The  Department  therefore 
finds  COSIP.A  to  have  b^jen 
uncooperative.  Since  the  EIA  provision 
is  intended  to  encou'-age  responsiveness 
by  the  firms  involved  in  an  investigation 
or  administrative  review,  COSIPA  s 
rehisa!  to  respond  calls  for  use  of  an 
adverse  BL^  rate  Because  we  did  not 
calculate  margins  for  any  company  in 
these  investigations,  we  applied  to 
COSIPA  the  highest  dumping  margin 
calculated  in  the  petitions  for  each  class 
or  kind  of  mertihandise.  The  "all  other" 
rate  is  not  the  appropriate  rate  for 
COSIPA,  since  this  rata  is  applied  to 
firms  that  were  not  asked  to  submit 
information.  COSIPA  refused  to  submit 
information  to  the  Department  after 
being  asked  to  do  so. 

Comment  3.  CSN  argues  that  the 
Department  erred  in  finding  its  cost 
submissions  unresponsive  and 
un verifiable,  and  suggests  that  this 
decision  was  based  solely  on  the  fact 
that  its  COP'CV  submissions  were 
denominated  in  U.S.  dollars  rather  than 
Brazilian  cruzeiros. 

Petitioners  support  the  Dt-partment's 
determination  that  CSN's  COP.'CV 
submissions  were  unverinable  for 
several  reasons.  First,  because  CSN's 
managemient  cost  system  does  not 
conform  to  Brazilian  G.\AP,  the 
Department  lactcs  assura.nres  that  the 
per-unit  COP/CV  ddta  provided  by  CSN 
fairly  reflect  the  actual  cost  of  producing 
the  merchandise  Second,  CSN's 
management  cost  system  bases  the  cost 
of  raw  materials  en  the  last  invoice  of 
iia&L  month,  rather  than  the  monthly 
average  costs  required  by  the 
Department's  hyperinflationary 
economy  methodology.  Third,  the 
replacement  costs  reporttrd  by  CS.N 
based  on  its  management  ccst  system 
cannot  be  reconciled  with  the  product 
standard  costs  used  in  CSN's  audited 
financial  statements.  Fourth,  CSN  did 
not  report  its  per-unit  costs  on  the  sales- 
unit  basis  required  by  the  Department. 
Fifth,  CSN  could  have  submitted  COP/ 
CV  information  based  on  its  audited 
financial  cost  system  which  can  be 
reconciled  to  audited  financial 
statements.  Had  the  Department  decided 
to  verify  CSN's  COF/CV  information 
based  on  its  management  cost  system, 
petitioners  argue,  reconciling  CSN's 
dollar-denominated  replacement  costs 
with  the  audited  financial  statements 
would  have  involved  at  least  three 
steps: 

•  Converting  all  of  CSN's  dollar- 
denominated  costs  back  into  cruzeiros; 

•  Calculating  total  costs  of 
production;  and 

•  Reconciling  with  cost  of  goods  sold. 
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Petitioners  point  out  that  CSN  itself 
admitted  that  perfonning  the  first  step 
was  a  virtual  impossibility  within  the 
n  ormal  time  limits  of  a  verification, 
given  the  miUions  of  individual  inputs 
that  would  need  to  be  converted. 

Department's  Position:  We  agree  with 
petitioners.  CSN  misrepresents  the 
Department's  rationale  for  determining 
that  its  COP/CV  submission  was 
unusable  and  uji verifiable  as  based 
solely,  or  even  primarily,  on  Lhe  fact 
that  replacement  costs  were  dollar- 
denominated,  rather  than  cruzeiro- 
denominated.  The  Department  reached 
its  determination  for  three  main  reasons, 
any  one  of  which  would  have  been 
sufficient  to  support  the  Department's 
decision. 

First,  CSN's  COP/CV  submission  was 
not  responsive  to  the  Department's 
needs  because,  infer  alia,  (a)  the 
management  cost  system  methodology 
does  not  generate  the  average  cost  of 
each  material  for  each  month;  (b)  the 
development  of  fabrication  costs  in  the 
management  cost  sj'stem  is 
insufficiently  substantiated;  and  (c)  the 
management  cost  system  does  not 
generate  per-unit  costs  on  the  sales  unit 
basis  required  by  the  Department. 

Second,  even  if  such  a  submission 
were  useable,  it  was  not  the  data  that 
the  Department  had  requested.  CSN 
based  its  replacement  costs  on  an 
inappropriate  set  of  accounting  records 
(the  unaudited  m.anagement  cost 
system)  when  it  had  the  appropriate  set 
of  records  at  its  disposal  (the  financial 
cost  accounting  system  tied  to  audited 
financial  statements).  In  NTN Bearing 
Corp.  of  America  v.  United  States  (14 
C.I.T.  623,  633;  747  F.  Supp.  726.  736 
(1990)),  the  Court  cf  International  Trade 
stated  that 

it  is  the  administerlDg  authority-  rather  than 
an  interested  party  that  should  make  the 
determinatioD  as  to  what  methodology 
should  be  used. 

Third,  CSN's  COP/CV  submission  was 
unverifiable.  For  example,  CSN 
acknowledged  that  it  kept  no  record  of 
the  exchange  rates  at  which  cpjzeiros 
had  been  converted  into  dollars,  and 
conceded  that  converting  millions  of 
cost  inputs  back  into  cruzei.-os  for 
\  •  rification  purposes  was  a  physical 
iinpossibibty.  Because  the  Ctepartment 
could  not  trace  back  to  the  original 
cruzeiro  amounts,  it  was  unable  to 
verify  that  the  monthly  total  fabrication 
costs  allocated  to  the  products  under 
investigation  reconcile  with  the  total 
amount  of  such  costs  reflected  in  the 
historical  financial  statements. 
Furthermore,  CSN's  management  cost 
."system  is  not  based  on  standard  costs, 
ur.Uke  the  financial  cost  accounting 


system,  which  is  based  on  standard 
costs  plus  variances  and  ties  in  to  the 
audited  financial  statements.  Therefore, 
costs  generated  by  the  management 
system  could  not  be  traced  back  to  the 
audited  financial  statements,  regardless 
of  the  currency  in  which  they  were 
denominated.  For  these  and  other 
reasons  discussed  in  the  Department's 
memorandum  dated  March  15, 1993.  the 
Department  properly  determined  that 
verification  of  CSN's  submissions  was 
inappropriate. 

Comment  4:  CSN  suggests  that,  if  the 
Department  persists  in  its  decision  not 
to  case  its  determinations  on  the 
infonnation  submitted  by  CSN,  the 
Department  should  consider  CSN  to 
have  been  a  cooperative  respondent  and 
apply  any  dumping  margins  calculated 
for  USIMINAS  to  CSN  as  well. 

Petitioners  contend  that  CSN  could 
have  reported  COP  and  CV  infonnation 
based  on  its  financial  cost  accounting 
system  if  it  had  chosen  to  do  so. 
Petitioners  therefore  suggest  that  CSN 
has  not  been  a  cooperative  respondent 
and  that  the  Department  should  apply 
first-tier  BIA  to  CSN  {see  Comment  2 
above). 

Department's  Position:  We  agree  with 
petitioners.  Although  the  Department 
repeatedly  requested  that  CSN  provide  a 
COP/CV  response  based  on  the  audited 
financial  cost  accounting  system  that 
CSN  acknowledged  keeping,  CSN 
insisted  that  the  Department  use 
information  based  on  its  management 
cost  system  instead.  Applying  a 
cooperative  BL\  rate  to  CSN,  therefore, 
is  unwarranted  and  inappropriate 
because  CSN  declined  to  provide  the 
Department  with  requested  infonnation 
that  was  available  to  it.  By  refusing  to 
provide  this  infonnation,  which  the 
Department  required  in  the  context  of 
its  hyperinflationary  economy 
methodology,  CSN  significantly 
impeded  the  Department  from 
proceeding  with  its  investigations. 
Therefore,  the  Department  is  justified  in 
applyLng  non-cooperative  respondent 
BIA  to  CSN.  In  these  cases,  the  non- 
cooperative  BIA  rate  for  CSN  is  the 
highest  of  (1)  the  highest  dumping 
margin  in  the  petition  for  the  relevant 
class  or  kind  of  merchandise;  (2)  tha 
highest  final  dumping  margin  calculated 
for  any  respondent;  or  (3)  the 
preliminary  dumping  margin  calculated 
for  the  relevant  class  or  kind  of 
merchandise  with  respect  to  the 
respondent  in  question.  With  respect  to 
corrosion-resistant  steel,  however,  we 
did  not  use  as  BIA  the  dumping  margin 
calculated  in  our  preliminary 
determination,  although  it  was  higher 
than  the  margin  in  the  petition.  The 
Department  has  determined  that,  in  our 


preliminary  determination  with  respect 
to  corrosion -resistant  steel,  the 
computer  program  failed  to  perform 
price-to-price  comparisons,  resorting 
instead  to  CV.  FurUiermore.  the  COP 
test  in  the  program  mistakenly 
compared  dollar-denominated  OOP's  to 
cruzeiro-denominated  prices.  Therefore, 
we  have  used  as  BIA  for  corrosion- 
resistant  steel  the  highest  dumping 
margin  in  the  petition  for  that  class  or 
kind  of  merchandise. 

Comment  5.  USIMINAS  argues  that 
the  Department's  conduct  of  these 
investigations  has  been  inconsistent 
with  prior  practice  and  has  made  it 
virtually  impossible  for  USIMINAS  to 
obtain  a  fair  decision  based  on  the 
merits. 

With  respect  to  sales,  USIMINAS 
asserts  that  the  Department  initially 
provided  the  respondents  with  no 
guidance  as  to  how  to  calculate  diffiners 
in  the  context  of  a  hyperinflationary 
economy,  then  later  developed  a  new 
rule,  which  it  revised  shortly  thereafter, 
limiting  what  merchandise  could  be 
compared  in  a  hyperinnationary 
economy. 

With  respect  to  cost.  USIMINAS 
complains  that  the  Department  failed  to 
define  its  replacement  cost  methodology 
in  a  manner  which  provided  adequate 
notice  to  respondents  or  to  explain  how 
to  develop  adequate  COP/CV  responses. 
USIMINAS  also  protests  that  the 
Department  did  not  advise  USIMINAS 
until  verification  that  it  should  have 
based  its  costs  on  its  normal  standard- 
cost  system  rather  than  on  the  system 
that  USIMINAS  had  developed. 

USIMINAS  also  contends  that  the 
Department  violated  its  regulations 
concerning  submission  of  factual 
information  by  refusing  to  allow 
USIMINAS  to  clarify  and  conect  certain 
factual  information  on  the  record. 
USIMINAS  objects  to  the  Department's 
refusal  to  accept  a  revised  computer 
tape  reflecting  clerical  errors  found 
during  the  verification.  Finally, 
USIMINAS  claims  that  respondents 
from  other  countries,  such  as  Japan, 
were  given  less  stringent  deadhnos  for 
the  submission  and  correction  of  factual 
information. 

Petitioners  contend  that  the 
Department  has  the  right,  indeed  the 
duty,  to  refine  its  hyperinflationary 
economy  methodology  over  time  in 
order  to  be  as  fair  and  accurate  as 
possible  in  its  calculations.  They  note 
that  USIMINAS  has  failed  to  explain 
how,  if  at  all,  it  has  been  disadvantaged 
by  the  Department's  revised 
methodology.  Petitioners  also  claim  that 
USIMINAS  glosses  over  the  fact  that  it 
was  involved  in  the  decision-making 
process  that  resulted  in  the  revised 
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methodology  and  provided  numerous 
substantive  comments  in  writing. 

Department's  Position  We  disagree 
with  USIMINAS'  contention  that  the 
Department  has  tnsated  it  unfairly.  As 
illustrated  by  the  specific  rt";ponses 
given  below,  the  Department  has 
conducted  these  investigations  in 
conformity  with  the  applicable  statute 
and  regulations,  and  has  endeavored  to 
pro\Tde  L'SINtlN.^S  with  opportunities 
for  both  correct. on  and  comment  where 
appropriate, 

Fi.'st,  the  Department  disagrees  that  it 
gave  USIMINWS  insufficient  and 
untimely  guidance  as  to  how  to 
calculate  difftners.  Beginning  in 
September  1992,  in  connection  not  only 
with  the  instant  investigations  but  also 
with  the  concurrent  investigations 
involving  certair.  special  bar-quality 
engineered  steel  and  lead  and  bismuth 
bar,  the  Department  consulted  several 
times,  by  telephone  and  in  person,  with 
USINflNAS  legal  counsel  and  solicited 
their  input  concerning  the  Department's 
proposals  to  revise  its  hyperinflationary 
economy  methodoloKv  After  the 
Department  issued  a  revised 
hyperinflationarv'  economy 
methodology  (on  October  23,  1992), 
counsel  for  USIMIN.'^S  requested  a 
meeting  with  the  Dt»partment,  during 
which  they  voiced  obiections  to  the 
rensed  methodology  (See 
memorandum  from  Alain  Letort  to  the 
file  dated  June  21.  1Q93)  Counsel 
subsequently  submitted  comments  in 
wTiting  Based  in  part  on  the  comments 
submitted  by  counsel  for  USIMINAS. 
the  Department  ^J^rie^  revised  its 
methodology  on  .November  13,  1992. 
The  Departm.ei;t  also  granted 
USIMINAS  an  extension,  until 
December  7,  1992,  of  the  deadline  for 
submiittmg  responses  to  sections  B,  C, 
and  D  of  the  questionnaire,  in  order  to 
allow  USIMIN'.\S  time  to  take  the 
Department's  revised  methodology  into 
account. 

We  disagree  with  the  allegation  that 
the  Department  failed  to  define  its 
replareinent  cost  methodology 
adequately  The  De p<irtm en t  specified 
the  methodology  in  its  questionnaire 
and  gave  USIMDJAS  further  guidance  in 
its  deficiency  letters. 

With  regard  to  the  com.ment  that  the 
Department  waited  until  verification  to 
advise  USIMINAS  that  it  should  have 
based  its  replacement  costs  on  its 
normal  standard-cost  system  (rather 
than  developing  its  ovNm  system.),  the 
Department  instructed  USIMINAS  that 
"if  lit]  uses  a  standard  cost  system  (it) 
must  use  this  system  in  reporting 
replacement  costs  on  an  average 
monthly  basis"  (questionnaire  dated 
October  16,  1992.  at  8). 


The  Department  also  disagrees  with 
the  contention  that  it  violated  its 
regulations  by  not  allowing  USIMINAS 
to  submit  certain  clarifications  and 
corrections  of  fectual  information  The 
record  shows  that  the  Depdrtment 
allowed  USIMINAS  to  submit  numerous 
clarifications  and  corrections,  even 
quite  late  in  the  investigation  Between 
December  7,  1992  and  Mar(±  19,  1993, 
the  Department  allowed  USIMIN.^S  to 
make  various  cost-related  submissions. 
In  addition,  on  May  14.  1993.  the 
Department  accepted  from  USIMINAS  a 
revised  sales  listing,  which  the 
Department  bad  solicited  a  week  earlier. 
reflecting  minor  clerica!,  programming, 
and  methodological  errors  presented  at 
thebeginning  of  the  venfication.  The 
Department,  however,  is  not  required  to 
accept  any  and  all  clarifications  and 
corrections  of  factual  information 
submitted  after  the  regulatory  deadline 
for  such  submissions  has  passed. 

USIMINAS'  allegation  that  the 
Department  imposed  less  stringent 
deadlines  on  Japanese  respondents  than 
on  Brazilian  respondents  is  not  relevant, 
since  the  Department  makes  m.ost 
deadline  decisions  in  these 
investigations  on  a  case-by-case  basis. 
The  real  issue  is  whether  the 
Department  acted  reasonably,  and  m 
conformity  with  its  statute  and 
regulations,  in  setting  deadlines  for  the 
respondents  in  these  cases  For  the 
reasons  stated  above,  the  Depart.ment 
believes  it  has  fulfilled  its  statutory 
obligations  of  fairness  and 
reasonableness  towards  Brazilian 
respondents. 

Comment  6:  Petitioners  allege  that 
USIMINAS  significantly  understated  its 
coal  costs,  as  evidenced  by  the 
Department's  cost  venfication  report. 
According  to  petitioners,  USIMDnAS 
itself  concedes  that  it  understated  coal 
costs  by  using  forecast,  rather  than 
actual,  replacement  costs  for  both  coal 
prices  and  all  associated  movement 
charges. 

USIMINAS  contends  that  the 
Department  verified  its  reported  coal 
costs,  and  that  it  must  therefore  use 
them,  with  only  minor  modifications 
USIMINAS  notes  that  it  reported  the 
value  of  coal  based  on  the  actual 
amount  paid  in  foreign  currency  for  the 
coal  at  the  time  that  USIMIN.^S  took 
possession  of  the  coal. 

Department's  Position.  We  agree  with 
petitioners  USIMINAS  admits  that  its 
reported  coal  costs  were  not  based  on 
actual  current  costs  In  its  questionnaire 
response,  USIMINAS  reported  projected 
coal  costs  based  on  its  anticipated 
expenses  as  of  the  date  at  which 
USIMINAS  takes  title  to  the 
merchandise.  USIMLN^^S■  anticipated 


expenses  included  ocean  freight,  port 
charges,  taxes,  and  all  related  movem.ent 
charges  required  to  transport  the  coal  to 
USIMINAS'  mill  at  Ipatinga,  Since 
USEMIN'.^S  takes  possession  of  the  coal 
at  the  time  the  ship  leaves  the  foreign 
port,  movement  expenses  incurred  in 
transporting  the  coal  from  the  port  to 
the  Ipatinga  mill  generally  were 
estim.ated  during  the  month  before  they 
were  actually  incurred.  Some  freight 
expenses  were  paid  at  sight,  while 
others  were  paid  one  month  after  they 
were  actually  incurred.  USIMIN,^S" 
questionnaire  response  did  substitute 
actual  costs  for  the  coal  itself,  but 
continued  to  use  estimates  for 
movement  charges  associated  with  coal 
costs.  In  addition,  at  verification,  we 
discovered  httie  correspondence 
between  the  type  and  value  of  expenses 
(such  as  certain  taxes  and  port  charges) 
for  which  USIMINAS  had  made 
estimates  and  the  type  and  value  of 
expenses  which  were  actually  incurred. 
As  a  result,  USIMINAS  failed,  at 
venfication,  to  persuade  the  Department 
that  its  reported  expenses  accurately 
represent  its  current  monthly  costs  for 
coal. 

Comment  7:  Petitioners  claim  that 
USIMIN.^S  understated  its  labor  costs 
by  not  including  accruals  for  holiday 
pay,  bonuses,  and  the  "thirteenth- 
month"  salary,  which  are  paid  in  other 
miOnths.  Petitioners  strongly  disagree 
with  USIMINAS'  assertion  that 
adjustments  for  holiday  pay,  bonuses, 
and  the  thirteenth-month  salary  are  not 
additional  costs.  These  additional  labor 
costs  must  be  included  in  the  total  cost 
of  labor  because  they  are  needed  to  fjnd 
the  provisions  to  provide  pa\Tnent  to 
employees  at  a  later  date. 

USLMINAS  argues  that  it  reported  all 
labor  costs  and  associated  fringe 
benefits  attributable  to  the  month  of 
production,  including  accruals  for 
holidays,  bonuses,  and  thirteenth-month 
salaries.  USIMINAS  now  claimis  that, 
because  accruals  in  the  month  of 
production  must  be  adjusted  in 
subsequent  months  to  maintain  their 
value  relative  to  inflation,  the  amount  cf 
this  adjustment — and  not  unreported 
accruals — represents  the  difference 
between  the  submitted  labor  costs  and 
the  amount  in  their  monthly  financial 
statements. 

Department's  Position:  We  agree  with 
petitioners.  During  verification, 
company  officials  admitted  that  they 
had  not  reported  accruals  as  part  of  the 
fringe  benefit  costs  reported  in  their 
labor  cost  response  for  the  selected 
month  (January).  These  costs  were 
included  in  the  annual  audited  financial 
statement.  Accordingly,  the  CXDP/CV 
data  did  not  reflect  all  costs  incurred. 
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Comment  a  Petitioners  cia'rr  that 
USIMINaS  'mproperiy  re%-ised  its 
depreciation  rates  in  July  1992  (the 
petitions  s^wi-e  filed  on  lune  30,  1992). 
thereby  greatly  reducing  subsequent 
d ep reci ation  expenses. 

USIMINaS  counters  that  the 
depreciation  amounts  it  reported  are 
accurate  USIML%'AS  claims  that  this 
change  in  tne  dfrpreciable  lives  of 
certain  assets  was  bnsed  on  an 
examinetion  of  the  rea!  useful  lives  of 
the  rrtlevanf  equipment  ar.d  was 
endorsed  both'by  TSIMINAS 
n-ianagement  and  thrj  cnmpany's 
auditors  USIMINAS  claims  that  the  fact 
that  ttsis  change  occtirred  during  the  POI 
is  irreiavant  as  long  as  it  was  proper 
under  Brazilian  GA.\P  and  reflected  the 
psality  of  the  useful  iivps  of  the  relevant 
equipment 

Department's  Position:  Changing  the 
depreciable  lives  of  an  asset  in  the 
niddlfi  of  these  inv9st:;;ations 
substantially  distorted  the  submitted 
COP'CV  and  diffmer  data.  Products 
rnanufacturvd  early  m  the  POI  reflect 
signiP.cantlv  different  depreciation  costs 
than  those  produced  in  the  latter  part  of 
the  investigation  Furthermore,  the 
revised  remaining  lives  are  much  longer 
than  the  hfe  commonly  utilized  for  such 
assets  in  the  steel  industry  worldwide 
(.see  m.emorandum  dated  June  9.  1962 
from  Richard  Lutz  to  Marie  Parker).  This 
mconsistencv  is  even  greater  when 
ror.sidering  the  number  of  years  tbie 
revalued  assets  have  already  been  in 
use. 

Comment  9:  Petitioners  argue  that 
USIMINAS  should  have  included  non- 
nperatmg  expenses  m  selling  general 
and  administretive  expbnses  (SG&A). 

USIMINAS  contends  that  the 
antidumping  law  does  not.  and  should 
r.cjt  require  the  inclusion  of  non- 
fip^^rating  expanses  in  SG&A. 
USIMINAS  notes  it  has  demonstrated 
that  the  vast  majonty  of  its  ncn- 
operating  expenses  result  from 
accounting  losses  incurred  from  the  sale 
of  completely  unrelated  assets,  e  g  ,  real 
estate. 

Department's  Position:  Non-operating 
expenses  represent  costs  which  are 
ordinarily  incuTed  in  a  company's 
business.  The  Etepartment  includes 
these  expenses  in  revenues  in  G4A 
except  when  such  expenses/revenues 
are  not  specifically  related  to  other 
business  activities  of  the  company.  The 
cost  verification  exhibit  relating  to  non- 
operating  income  and  expenses  shows 
that  the  great  majority  of  these  expenses 
relate  to  provisions  for  los<=es  on  loans 
to  the  electric  company  ELETROBRAS. 
not  from  sales  of  real  estate  The 
Department  verified  that  USI\fINAS 
provided  these  loans  to  ELETROBRAS 


&.S  pan  f.f  Its  electricity  payments.  Since 
erui-gy  costs  are  related  to  the 
prod-.ct)on.  of  subject  merchandise. 
thb.se  expenses  should  have  been 
included  in  G&A. 

Comment  10:  Petitioners  argue  that 
USIMINAS  improperly  aggregated  its 
production  costs  based  on  certain 
product  characteristics.  In  particular, 
the  verification  of  USIMINAS'  costs  of 

Eroduction  revealed  that  the  company 
ad  not  itemized  the  cost  of  extras. 
Instead.  USIMINAS  submitted 
production  costs  which  included  the 
average  cost  of  extras.  As  a  result, 
petitioners  contend  the  Department  was 
unable  to  verify  the  accuracy  of  claimed 
diffmer  adjustments  based  on 
replacement  costs. 

USIMINAS  retorts  that  it  properly 
calculated  diffmers  as  specified  by  the 
Department's  questionnaire.  USIMINAS' 
replacement  costs  are  generated  based 
on  the  average  monthly  costs  associated 
with  the  first  four  digits  of  each  27-digit 
product  code.  This  monthly  average 
replacement  cost  was  then  multiplied 
by  a  variance  factor  to  obtain  the 
production  cost  specific  to  each  27-digit 
product.  USIMINAS  claims  it  is  unable 
to  report  costs  on  a  product-specific 
basis  in  any  other  way  without 
reconstructing  its  cost  accounting 
system  from  the  ground  up. 

Department's  Position:  We  agree  with 
petitioners.  USIMINAS'  submitted  costs 
did  not  appropriately  specify  the  cost  of 
individual  extras,  as  requested  by  the 
Dt  (artmnn*  We  verified  that 

SLMIN,\S  Itemized  extras  separately 
on  customer  invoices  and  that  each 
extra  increased  the  gross  price  by  a 
certain  amount.  Allocating  the  total  cost 
of  all  extras  over  many  products  without 
regard  to  whether  or  not  they  underwent 
additional  processing  is  inappropriate. 
USIMINAS  should  have  itemized  the 
cost  of  these  extras  in  its  cost 
submissions  to  enable  the  Department  to 
calculate  diffmers  and  make  "apples-to- 
apples"  comparisons.  Insufficient 
information  exists  on  the  record  to 
allow  the  Department  to  adjust  for  this 
error  and  calculate  diffmers  when  extras 
are  involved. 

Furthermore,  the  fact  that  USIMINAS 
is  able  to  itemize  the  price  of  extras 
individually  at  the  invoice  level 
suggests  that  USIMINAS  has  the  ability 
to  allocate  the  cost  of  extras  to  those 
products  incurring  extras. 

Comment  11:  Petitioners  claim  that 
the  Department  found  at  verification 
tliat  USIMINAS  had  understated  its 
pension  costs  .Mthough  Brazilian 
generally  accepted  accounting 
principles  (GAAP)  only  require  that 
companies  account  for  amounts 
contributed  to  a  pension  plan, 


petitioners  contend  that  expenses 
incurred  during  the  year  but  not  paid 
until  a  later  year  should  be  recognized 
as  accruals  and  reflected  in  USIMINAS' 
production  costs. 

USIMINAS  argues  it  included  all 
pension  costs  as  recorded  in  its  normal 
accounting  records  and  as  approved  by 
its  auditors  consistent  with  Brazilian 
GAAP.  USIMINAS  acknowledges, 
however,  that  according  to  an 
independent  actuary's  report,  these 
costs  may  not  be  sufficient  to  cover 
USIMINAS'  ultimate  liability.  Should 
the  Department  deviate  from  its  practice 
of  requiring  that  all  production  costs  be 
tied  to  audited  financial  statements, 
USIMINAS  claims  the  Department 
could  make  any  necessary  adjustment  to 
reported  pension  costs,  based  on  the 
findings  and  the  calculations  contained 
in  the  independent  actuaiy's  report. 

Department's  Position:  We  agree  with 
the  independent  actuary's  report,  which 
the  Department  examined  at 
verification,  that  USIMINAS's  pension- 
fund  accruals  fell  short  of  the  amounts 
required  to  meet  its  pension  obligations. 
USIMINAS  should  have  recorded  this 
shortfall  in  its  labor  costs  for  1992. 

Comment  12:  Petitioners  state  that 
USIMINAS  should  have  included  its 
compulsory  long-term  loans  to 
ELETROBRAS,  the  state-owned  electric 
company,  in  its  production  costs. 
USIMINAS  contends  that  it  included  all 
electricity  costs  in  its  reported 
production  costs,  and  that  the 
compulsory  loans  are  recorded  as  loans 
in  USIMINAS'  financial  statement,  with 
interest  on  the  loans  recorded  as  interest 
revenue.  If  compulsory  loans  were 
expenses.  USIMINAS  argues,  they 
wouid  serve  to  reduce  the  company's 
overall  tax  liability. 

Department's  Position:  The 
Department  agrees  with  petitioners. 
Since  USIMINAS'  own  financial 
statements  reflected  write-offs  of  these 
loans  as  non-operating  expenses. 
USIMINAS  should  have  included  these 
costs  in  G&A  [see  answer  to  Comment 
9). 

Comment  13:  Petitioners  argue  that 
USIMINAS'  production  costs  for  new 
products  were  understated  through  the 
use  of  standard,  as  opposed  to  actual, 
costs.  USIMINAS  claims  that  this 
concern  is  unwarranted. 

Department's  Position:  The 
Department  uses  standard  costs,  when 
properly  developed.  As  noted  in  the 
cost  verification  report,  however, 
USIMINAS"  methodology  in  developing 
standard  costs  for  new  products,  using 
normalized  slab  costs  (which  include 
costs  for  both  conventional  and 
continuous  slab  processes)  can  cause  an 
underallocation  of  costs  to  new 
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products  using  ot.iv  the  convantionaJ 
slab  process.  USIMINAS"  mothodology 
for  calculating  standards  for  new 
products  caused  di<itortion  in  the 
allocation  of  costs.  The  standard  costs 
for  new  products  were  therefore 
significantly  different  from  the  actual 
cost  jncxiTred  for  those  products. 

Comment  14  Petiuooars  state  that 
USIMINAS  improperly  ir.cludtjd  certain 
alloy  steels,  which  are  not  within  the 
scope  of  these  investigations,  in  both  its 
sales  listings  and  product  concordances. 
As  a  resuit,  certoin  carbon  steel 
products.  Ahich  are  \\ithin  Uie  scope  of 
these  ipvs^iigfitions,  vere  improperly 
matched  to  certain  al!ny  gtbe]  products. 
Because  the  Depa.»^nieut  l<»cks 
information  to  doitiie  all  ahov-grade 
steels  ^om  sales  listings  and  product 
concordances,  petitioners  argue,  it 
should  reject  USLMIN.AS'  submissions 
and  base  its  final  daterminatjoris  on 
BIA. 

USIMINAS  does  not  deny  that  certain 
alloy-grade  steel  products  were 
included  in  the  sales  listings  and 
product  cnncordances.  USLMINAS, 
however,  argues  that  such  in-  iusion  had 
only  a  limited  effect  and  in»'clved  only 
hot-rolled  steel  and  steel  plate. 
USIMLNAS  contend.s  that  the 
Department  could  ee-sily  elirrinate  alloy 
steels  from  these  product  concordances. 

Department's  Position:  Whue  the 
Department  is  able  to  identify  and 
delete  alloy  pro<iuc's  f.rora  U.S  sales,  it 
is  unable  lo  do  so  on  ttie  home-market 
side  because  numerous  grades  of  steel 
were  sold  in  the  heme  market,  many  of 
which  were  manufactured  lo  proprietary 
specifications  or  foraign  stanaarcfs. 
Because  insufficient  information  exists 
on  the  record  with  regard  to  these 
specifications  and  standards,  the 
EJepartment  is  unable  to  carry  out  the 
detailed  analysis  of  the  chemical 
composition  of  each  product  which 
would  be  required  for  us  to  separate 
alloy  from  carbon  steel  products.  It  is 
not  the  Department's  responsibility  to 
correct  significant  substantive  errors  in 
a  respondent's  submission;  rather,  it  is 
the  respondent's  responsibility  to 
provide  the  Department  vnth  a  complete 
and  accurate  sales  listLig  and  product 
concordance.  Furthermore,  in  order  to 
correct  these  errors,  the  Department 
would  have  had  to  revise  substantially 
USIMINAS'  product  concordances. 
While  the  Department  has  no?  based  its 
BL-\  determmation  on  this  factor  alone, 
it  IS  one  of  the  factors  the  Department 
took  into  account  in  det^mining  that 
USIMINAS'  submissions  did  not 
provide  an  adequate  basis  for  these  final 
dptermmations 

ComirentlS  Petitioners  state,  based 
on  the  sales  verification  report,  that 
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USIMINAS  improperly  classified  sM 
sales  of  SAE-grade  material,  which 
accounts  for  a  significant  amount  of  the 
sales  universe  in  both  the  U.S  and 
home  markets,  as  high-strength  {a<i 
opposed  to  low-strength).  Petitioners 
note  that  these  errors  in  reporting 
product  characteristics  reinforce  the 
unreliabiUty  of  USIMINAS'  sales 
listings  and  product  concordances. 

USD^flNAS  takes  issue  with  the 
Department's  verification  report  with 
respect  to  the  possible  misrlassification 
of  SAE-grade  material  as  high-strength 
or  low-strength.  In  response  to  the 
Department's  stated  concern  that  the 
"mill  certificate  noted  no  minimum 
yield  strength"  (sales  verification  report 
at  11),  USIMINAS  notes  that  SAE  norms 
do  not  specify  a  yield  stj«ngth  and  that 
USIMINAS,  therefore,  does  not  carry  out 
yield-strength  tests  on  a  regular  basis.  In 
order,  therefore,  for  USIMINAS  to 
include  a  yield-strength  varia'Die  in  the 
product  description,  as  required  by  the 
Department.  USIMINAS  used  the  best 
information  available  to  it  at  the  time. 
In  response  to  the  Department's 
statement  that  SAE-grade  material  "does 
not  have  enough  carbon  to  meet  [the] 
minimum  yield  strength"  (sales 
verification  report  at  11),  USDvflNAS 
claims  that  the  classification  of  such 
materials  was  correct,  based  on  a  study 
carried  out  by  the  fhree  majoi  Brazilian 
integrated  steel  producers  and  on  the 
classification  of  such  products  under 
the  Harmonized  Tariff  Schedule  (HTS). 
In  addition,  USIMINAS  argues,  the 
Department  based  its  yield-strength 
assumptions  solely  on  carbon  content. 
USIMDvIAS  claims  that  carbon  content  is 
not  the  only  factor  determining  yield 
strength,  and  that  it  considered  other 
factors,  such  as  manganese  content  and 
rolling  conditions  (i.e.,  roUing, 
finishing,  and  coiling  temperatures). 
USIMINAS  also  asserts  that,  should  the 
Department  persist  in  its\'iew  that 
certain  SAE-giade  products  are  low- 
strength,  the  Department  could  easily 
re-code  and  re-match  those  products 
itself. 

Department's  Position:  We  agree  with 
petitioners  that  USIMINAS  improperly 
classified  sales  of  SAE-grade  material  as 
high-strength  steel  for  purposes  of 
model  matching.  High-strength  steels 
are  produced  with  certain  mechanical 
characteristics  in  mind.  Therefore, 
companies  producing  high-strength 
steels  make  a  conscious  effort  to 
carefully  control  the  chemical 
characteristics  and/or  production 
process  and  perform  the  necessary  tests 
in  order  to  ensure  that  their  products 
meet  high-strength  specifications.  At 
verification,  we  ascertained  that,  when 
USIMINAS  produced  material  m  certain 


!iigh-strtnR*h  .\STM  g^adps.  miil  test 
certificates  showed  that  the  product  met 
hiKh-strengVh  .'-lerifications. 

In  the  case  of  SAE  n-atdrial  that 
USIMINAS  ch=is.ned  a.s  .^.i^h-st.-^T;;'.'! 
steel,  however,  respcnd-^n'  was  unable 
to  provide  at  venficauon  &iiy 
information  specifically  supporting  this 
classification.  Contrary  to  respondent '•; 
as.sertion,  the  Department  did  not  base 
its  position  that  SAE  material  was  not 
hign-strength  solely  on  carbon  content. 
Rather,  the  Department  focused  its 
analysis  only  on  various  non- 
rephosphorized  lew-carbon  steels  with  a 
manganese  content  not  exceeding  0.60 
percent  (SAE  grades  lOxx),  in  which  the 
carbon  content  influences  the  strength 
characteristics  of  the  steel.  We  found 
that  there  were  no  test  results 
supporting  the  high-strength 
classification  of  these  steels  by 
USIMINAS.  The  Department 
acknowledges  that  material  made  solely 
to  S.\E  grades  may  have  no  specific  test 
requirements,  However,  luw-carbon 
steels  designated  solely  'oy  SAE  grade 
and  without  rolling  and/or  prot  essing 
information  to  suggest  iniprovt'd 
mechanical  properties  will  not  p'^ssess 
the  minimum  yiold  strength  of  l,"!  COO 
psi  required  to  classify  them  as  high- 
strength. 

U.VMINAS  claims  'J>at  SAE  grades 
should  t)6  classified  as  high-strength 
basfld  on  a  studv  carried  out  by  the  three 
major  Braziiir.n  integrated  rirm";. 
D'-partment  officials  •.v-^r«  unable  to 
reviev  a  copy  of  that  study  at 
verfication.  and  were  shown  only 
handwritten  nctes  !ait.-^n  't'V  a 
USDvlINAS  err.ployse  at  a  meeting 
where  this  study  wp.s  disciussed  (these 
notes  were  attached  to  the  cost 
verification  as  an  exhibitl.  .According  to 
the  USIMINA.S  employee's  notes, 
however,  the  study  provides  insufficient 
information  that  iJie  S.*iE  products  in 
question  have  a  minimum  vitild  strenslh 
of  35.000  psi.  The  study  only 
acknowledges  that  low-ca/bon  non- 
rephosphorized  steels  have  a  minimum 
yield  strength  equal  to  or  less  than 
40,000  psi,  which  is  consistent  with  the 
Department's  determination 

Comment  16  USMINAS  cidims  that 
it  first  realized  at  venficaiion  that  the 
Department  and  U.SIMIN.^S  have 
different  thickness  thresholds  for 
distinguishing  hot-roi led  sheet  from 
plate.  USIMn>JAS  dafines  any  cut-to- 
length  plate  below  5rnm  in  thickness  a.s 
hot-rolied  shet^t,  while  tiie  Department 
places  that  threshold  at  less  than 
4.75iTim.  USIMINAS  claims  that  none  of 
its  hoirte-markbl  sales  of  hot-rolled  sheet 
thicker  than  4.75mm  was  used  as  a 
product  comparison  in  the  hot-rolled 
product  concordance  table,  and  that  the 
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1,  mil)  test 
I  product  met 


re-coding  of  *hese  products  as  piate  d;d 
not  affert  the  product  concordance 

Petitioiiers  request  that,  should  the 
Department  decide  to  calculate 
dun^.ping  margins  for  USIMINAS'  U.S. 
sales  that  are  matched  to  identical 
home-m.arkot  products,  it  must  remove 
improperly  reported  plate  products  from 
the  hot-rolled  sales  listing. 

Depo'iment  s  Position:  Although 
USLMINAS  im.properly  classified  as  hot- 
rolled  sheet  numerous  entries  of  cut-to- 
length  plate  equal  to  or  greater  than 
4,75mm  in  thickness,  what  USLMLNAS 
calls  "thick  sheets"  but  the  Department 
considers  to  be  thin  plate  ij  p  ,  cut-to- 
iength  hot-rolled  sheet  equal  to  or 
greater  than  4  75mm  in  thickness)  were 
not  matched  to  any  products  scld  in  the 
United  States,  (USIMLNAS  had  no  US, 
sales  of  cut-tc^length  hot-roiled  sheet. j 

USIMINAS'  explanation  of  the  cutoff 
pomt  discrepancy  is.  however, 
incomplete.  At  verification,  the 
Department  found  that  if  the  product 
was  less  than  72  mciies  in  width, 
USIMINAS'  cutoff  point  for  classifying 
the  product  as  hot-rolled  sheet  or  plate 
was  at  five  miilimeters  or  more  in 
thickness,  but  that  if  the  product  was  72 
snches  or  greater  in  width,  USIMINAS 
had  plac»d  the  cutoff  point  'be'ween  hot- 
roiled  sheet  and  plate  at  six  millimeters. 
The  scope  of  thes«  invest  ;gations 
defines  cut-to-length  plate  as  4,75mm  or 
more  in  thickness  This  definiiion  was 
reflected  in  our  questionnairt? 

USIMINAS  is  correct  tnat  'he  cutoff 
point  discrepancy  did  not  affect  the 
product  concordance  with  regard  to  hot- 
rolled  steel.  With  regard  tc  plate 
products,  however  this  error  had  a 
significant  effect  on  FMV',  CV,  and 
diffrners.  Because  "tlnck  sheets"  should 
have  been  included  in  plate  thickness 
band  "A"  [i.e.,  less  than  0,3125  in.), 
which  was  used  in  comparing  home- 
market  plate  products  to  many  U.S. 
plate  products,  tlie  absence  of  these 
products  in  the  plate  database  distorted 
weighted-average  FMV  calculations. 
This  error  also  caused  incorrect  CV's  to 
be  calculated,  since  CV's  are  weight- 
averaged  for  each  control  number. 
Finally,  this  error  caused  incorrect 
diffmers  to  be  calculated  for  plate  falling 
within  thickness  band  '  A,  "  since 
USIMINAS  did  not  include  its  "thick 
sheets"  in  the  appropriate  control 
numbers  within  the  plate  concordance 
A  significant  number  of  USIMINAS 
U.S.  plate  sales  fell  within  this 
thickness  band  and  could  have  been 
matched  to  the  missing  'thick  sheets  ' 

Other  Comments 

Petitioners  and  USIMINAS  made  a 
number  of  other  comments  relating  to 


the  calculation  of  less-lhan-fair-value 
margins,  cost  of  production,  constructed 
value,  and  the  Department's 
hyperinflationary  economy 
methodology,  in  particular  the 
production-in-the-month  requirement 
for  difftner  adjustments.  Because  the 
Department  has  determined,  for  the 
reasons  given  above,  to  base  its  final 
determinations  on  BIA,  these  comments 
need  not  be  addressed  in  the  context  of 
this  notice. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  February  4, 
1993.  the  date  of  publication  of  our 
prehminarv  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  estimated  weighted- 
average  dumping  margins  are  as  follows. 


proouce  r  Tanufacturer/exporter 

Welgtited- 
averaoe 
margin  (per- 
cent) 

Certain      Hot-RoJted      Cart)00 
Steef  Rat  Products: 
CSN          

87.00 

CX)S!PA        „ 

USiMiNAS     

87.00 
40.44 

Ail  Others  

71.48 

Certain     CokJ-Rolled     Carbon 
SteeJ  Flat  Prcoucts 
CSN  „. 

88.00 

COStPA  „ 

jS'MiNAS 

Ai!  C'riers    

88.00 
35.76 
70.59 

Certar        Corrosioo-Resistant 
Gatton  Steel  Rat  Prtxfcjcts: 
CSN  

AI!  Others      

43.00 
43.00 

Certar   Gut-to-Length   Cartxjn 
Stee^  Plate: 
COStPA   

109.00 

USiM  NAS     

42.08 

Ai!  Orr:ers       

75.54 

The  products  under  investigation  are 
also  subiect  to  concurrent 
countervailing  duty  investigations. 
Article  V1^5  of  the  C^eneral  Agreement 
Oh  Tariffs  and  Trade  provides  that  "(n)o 
product  •   •  •  shall  be  subject  to  both 
antidumping  and  counteivailing  duties 
to  compensate  for  the  ssme  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 


772(d)(l)P)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount.  As  part  of  its  final  affirmative 
determinations  in  the  concurrent 
countervailing  duty  investigations 
involving  sales  in  the  United  States  of 
certain  steel  products  from  Brazil,  the 
Department  has  determined  that  the 
products  under  investigation  benefitted 
from  an  export  subsidy  program. 
Because  this  program  terminated  in 
1991,  however,  the  duty  deposit  rate  for 
this  program  is  zero.  Accordingly,  no 
adjustment  to  the  dumping  duty  deposit 
rates  is  required. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parlies  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  pubUshed 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21.  1993. 
Joseph  A.  Spetrini 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  93-15614  Filed  7-a-«3;  8:45  ami 
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[A-1 22-820,  A-1 22-621,  A-1 22-622,  artd  A- 
122-823] 

F'na!  DfMerr'-iina'ion:  ;,■■  Sa.cs  3;  tss 

Thfin  Fa"  Voije    Ce^a'--  ":.*'-«o'  •-■:" 
Carbon  S;eei  Fiat  Pn:,,dM.;'s   C»»'"a:r. 
Cold-Rciied  Ca,'-t>on  Stee-  Fidi 
Products  Certain  Cor-o&'Or„.Re.&;sTant 
Carbon  Stee'  F;ai  P'ocucis  s--.,,:: 
Certain  Cut-tc^Length  C«rt>o'"  Sie*- 
Plate  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Tuly  Q   IQQ'^ 
F0«  FURTHER  INfO«M.AT>0*'  COK'ACT: 

Robert  BolUng  (Cold  Metal  Products); 
Jane  Siegel  (Dofasco);  EHzabeth  Patience 
or  Jim  Doyle  (IPSCO);  Jonathan  Freihch 
(Sidbec-Dosco);  Robin  Gray.  Eric 
Hassman  or  Daniel  Miller  (Stelco); 
Jackie  Johnson  (All  Others);  or  Jean 
Kemp;  Office  of  Agreements 
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Complitince,  Import  AdministrBtion, 
InternaUonal  Trade  Administration. 
U.S.  Department  of  Commepce.  \4ih 
Street  and  Constitution  Avenue,  NW, 
Wdshmgioa.  DC  20230,  telaphone;  (202) 
482-3793. 

Final  Determinations 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steei  flat  products 
(hot-rolled  steel],  certain  raid-rolled 
carbon  steel  Hat  products  [cdd-roUed 
steel),  certain  corro&ion-resistant  carbon 
steei  tlat  products  'corrosicn-resistdnt 
steel),  and  certain  cut-to-length  carbon 
>teei  plate  [steel  platel  from  Canada  are 
being,  or  are  Lkeiy  to  be,  sold  :n  '.he 
United  States  at  less  than  fair  value 
(LT7V).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  wei^ted-average  dumj-ing 
margins  axe  shown  in  the    Continuation 
of  Suspension  of  Liquidation"  section  of 
this  notice 

Q:se  History 

Since  the  issuance  of  our  notice  of 
pniiliminary  determination  (58  FR  7085 
(Februar;,'  4,  1953)].  and  our  notice  of 
postponement  of  fins!  determination  (58 
FR  12220  'Nfarr.h  3,  1993)),  the 
following  events  have  occurred: 

On  March  18,  1993,  we  issued  our 
amended  preliminary  determination  of 
cold-rolled  flat  rolled  products  from 
Canada  (58  FR  14557). 

Cost  of  production  (COP) 
investigations  were  Initiated  on 
February  8, 1993.  Questionnaires  were 
issued  February  9. 1993,  and  responses 
thereto  were  received  on  March  11, 
19i:<3  from  Cold  Metal  Products,  Ltd. 
(CMJ'j,  and  en  March  18,  1993.  from 
Dofasco,  Inc.  (Dofasco);  IPSCO,  Inc. 
(IPSCO);  Sidbec-Dosco,  Inc.  (Sidbec); 
and  Stelco,  Inc.  (Stelco).  Supplemental 
information  was  received  from  CMP  on 
March  18,  1993;  from  Dofasco  on  April 
2.  1993;  from  IPSCO  on  April  12.  1993; 
from  Sidbec  on  April  12  and  April  27, 
1993;  and  from  Stelco  on  April  5.  1993. 

Veri.ncation  of  respondents'  responses 
to  the  Department  of  Commerce's  (the 
Department's)  questionnaires  regarding 
sales  information  took  place  in  Canada 
and  the  United  States  during  March  and 
April  1993  Verification  of  respondents' 
responses  to  the  Department's 
questionnaires  regarding  cost  of 
production  information  took  place  in 
Canada  and  the  United  States  during 
April  1993. 

By  letters  of  February  12, 1993,  we 
received  requests  for  a  public  hearing 
from  co'insel  for  respondents,  CMP  and 
Sidbec.  Abo,  we  received  requests  on 
February  16,  1993.  February  23. 1993, 
and  .Vlarch  1.  1993.  from  counsel  for 
Stelco,  IPSCO.  and  Dofasco. 


respectively,  expressing  their  desire  to 

participate  in  the  heanng.  We  received 
a  request  for  a  public  bearing  on 
February  12,  1993,  from  counsel  for  the 
petitioners.  Armco  Steel  Company,  L.P.; 
Bethlehem  Steel  Corporation,  Inland 
Steel  Industries,  Inc..  LTV  Steel 
Company  Inc.,  National  Steel 
Corporation,  US.  Steel  Group — A  unit 
of  USX  Corporation;  and  the  United 
Steelworkers  of  Amenca  (AFL-CIO/ 
CFL)-  Case  briefs  for  respondents, 
petitioners,  and  Algom a.  Inc.  (Algoma), 
an  interested  party,  were  filed  on  May 
18,  1993.  Respondents  and  petitioners 
filed  rebuttal  briefs  on  May  21,  1993.  A 
pubhc  hearing  was  held  on  May  25, 
1993. 

Scope  of  the  Investigrrtions 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merr.handise: 
certain  hot-rolled  carbon  steel  fiat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  fi^t  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  description  of  the  sub)e<:;t 
merchandise  is  included  in  Appendix  I 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation  (POI) 

The  POI  is  January  1. 1992,  through 
June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  also  constitutes 
a  single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  In  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  Room  B-099  of  the 
main  building  of  the  Department  of 
Commerce.  Dofasco,  IPSCO,  Sidbec,  and 
Stelco  sold  secondary  merchandise  in 
the  United  States  and/ or  Canada  during 
the  period  of  investigation.  For  a 
discussion  of  our  treatment  of  these 
sales,  see  the  section  on  "Secondary 
Material"  in  Appendix  U  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  pubbshed  concurrently  with  this 
notice.  For  Dofasco,  due  to  the  large 
numberof  sales  of  secondary  products 
into  the  U.S.  market,  we  have  included 
this  merchandise  in  our  caicuiation 


UMI 


based  on  a  product  concordance 
previously  submitted  by  respondent. 
For  IPSCO,  we  excluded  sales  of 
secondary  merchandise  from  our  margin 
analysis,  Because  these  sales  were 
insignificant.  For  Stelco,  we  excluded 
sales  of  secondary  merchandise  from 
both  the  arm's-length  lest  and  our 
margin  analysis,  because  these  sales 
were  insignificant. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
hot-roiled  steel,  certain  cold-roiled  stebl. 
certain  corrosion-resistant  steel,  and 
certain  steel  plate  from  Canada  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FNfV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value  '  sections  of  this  notice. 

Section  775(c)  of  the  Act,  requires  thh 
Dtjpartment  to  use  the  best  information 
available  (BIA)  "whenever  a  jjarty  or 
any  other  person  refuses  or  is  unable  to 
produce  information  requested  In  a 
timely  manner  or  in  the  form  required. 
or  otherwise  significantly  impedes  an 
investigation." 

In  deciding  what  to  use  as  best 
iiiformation  available,  the  Depart^ment  s 
regulations  provide  that  the  Department 
may  take  into  aci;ount  whether  a  party 
rebuses  to  provide  requested  information 
(19  CFR  3,53. 37(b;).  Thus,  the 
Department  may  determine,  case-by- 
case,  what  is  the  best  information 
available  (BL\).  Partial  EIA  is  applied  in 
cdses  where  we  are  unable  to  use  som« 
portion  of  a  response  in  calculating  a 
dumping  margin. 

B«,ause  SioW:  substantially 
cooperated  with  our  requests  for 
information,  but  failed  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  requirnd,  we  have 
used  as  BLA  tne  higher  of:  (a)  The 
highest  calculated  rate  found  for  any 
firm  for  the  same  class  or  kind  of 
merchandise  in  the  LT>'V  investigations, 
or  (b)  the  averagt  peiiticn  rate  for  Lhe 
same  class  or  kind  of  merchandise. 
Therefore,  Sidb«c's  rate  is  48.29,  the 
highest  calculated  rate  found  for  ary 
firm  for  the  same  cldss  or  kmd  of 
merchandise  in  these  investigations. 

Because  Stelco  refused  to  cooperate 
with  the  Department  or  significantly 
impeded  the  stt>el  plate  p.-oceedings  by 
not  responding  to  the  section  D 
questionnaire  response,  as  BLA.  we  have 
assigned  a  md;-;in  to  Stelro  the  highest 
margin  for  tht  relevant  i;Iq.;s  or  kind  of 
merchandise  from  among:  (a)  The 
margins  in  the  p>^tition,  [b]  Lhe  highest 
calculated  margin  of  any  respondent 
Within  Canada  that  supplied  adequate 
and  verified  response  for  this  class  or 
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kind  or  merchandise,  or  (c)  the 
estimated  margin  found  for  Stelco  in  the 
preliminary  determination.  Therefore, 
Stelco's  margin  for  steel  plate  is  68.70 
percent,  the  highest  margin  in  the 
petition  on  steel  plate  from  Canada,  as 
amended  July  14, 1992. 

Because  a  Stelco  related  party, 
Continuous  Colour  Coat.  Ltd  (CCC), 
failed  verification,  we  applied  partial 
BIA  for  Stelco's  US  sales  of  cold-rolled 
and  corrosion-resistant  steel  which  were 
sold  by  CCC  and  all  of  Stelco's  US, 
sales  which  were  matched  to  products 
sold  in  the  home  market  by  CCC. 
Because  Stelco  also  omitted  certain 
information  on  U.S.  sales  of  corrosion- 
resistant  steel  from  its  corrected  data 
tape  submitted  May  11,  1993,  for  that 
portion  we  are  applying  partial  BIA.  As 
partial  BIA  for  these  Stelco  sales  we 
applied  the  highest  non-aberrant 
transaction  margin,  which  was  106  98 
percent  for  cold-rolled  steel,  and  129,91 
percent  for  corrosion-resistant  steel,  In 
the  preliminary  determination,  we 
applied  BIA  for  any  Stelco  U.S.  sales 
matched  to  similar  merchandise  due  to 
insufficient  difference-in-merchandise 
(difmer)  information.  However,  we 
accepted  Stelco's  March  19,  1993. 
submission  of  difmer  information  and 
for  our  final  analysis,  we  did  not  use 
BIA  for  these  sales  for  insufficient 
difmer  information. 

We  determined  partial  BIA  is 
appropriate  for  certain  of  CMP,  U.S. 
sales  of  cold-rolled  steel;  For  certain 
U.S.  sales,  CMP,  had  unreported 
amounts  for  foreign  inland  freight.  As 
partial  BIA.  we  used  CMP's  highest 
foreign  inland  freight  charge  reported 
for  U.S.  sales  In  addition,  no  further 
manufacturing  cost  information  was 
provided  for  a  partial  U.S.  product 
number.  Therefore,  as  partial  BIA,  we 
applied  for  all  U.S.  sales  of  this  produci 
the  hig.her  of  (a)  Highest  non-aberrant 
transaction  margin  calculated  for  that 
firm  from  among  the  sales  of  the  same 
class  or  kind  or  merchandise  where  we 
were  able  to  calculate  a  margin,  or  (b) 
the  average  petition  rate  for  the  same 
class  or  kind  of  merchandise.  As  partial 
BIA  for  CMP's  cold-rolled  steel,  we 
applied  the  highest  non-aberrant 
transaction  margin,  which  was  56.65 
percent.  Because  CMP's  further 
manufactured  sales  data  was  not 
submitted  in  time  to  be  evalufitud  for  the 
preliminary  determination,  we  applied 
partial  BIA.  For  this  final  determination, 
we  are  using  CMP's  submitted  and 
verified  further  manufacturing  data. 

For  Dofasco,  we  applied  partial  BL^ 
for  certain  sales  of  hot-rolled  steel 
because  Dofasco's  response  did  not 
contain  the  appropriate  constructed 
value  data,  and  for  certain  U.S.  sales  of 


cold-rolled  and  corrosion-resistant  steel 
because  there  was  no  home  market 
inatch  for  certain  US  sales  and  Dofasf  o 
did  not  provide  constructed  value  data 
for  those  products.  Therefore,  as  partial 
BIA,  we  applied  to  these  US  sales  the 
higher  of  (a)  Highest  non-aberrant 
transaction  margin  calculated  f(.'r  tiiat 
firm  from  among  the  sales  of  the  s^niie 
class  or  kind  or  merr;handise  wh^re  we 
were  able  to  cxilculate  a  margin,  or  (b) 
the  average  petition  rate  for  the  same 
class  or  kind  of  merchandise.  As  p>artial 
BIA  for  these  Dofasco  salts  we  applied 
the  highest  non-Hberrant  transaction 
margin,  which  was  1 33,1 2  percent  for 
fold-rolled  ste«l,  376,95  for  hot-rolled 
sleel,  and  82.51  percent  for  corrosion* 
rtfsistant  steel. 

We  determint-d  partial  BLA  is 
appropriate  for  certain  of  IPSCO'sU.S. 
sales  of  hot-rolled  steel.  Seven  products 
did  not  have  actual  penod  further 
manufacturing  costs,  and  IPSCO  failed 
to  report  certain  U  S  sales.  As  partial 
BIA  for  IPSCO  s  hot-rolled  steel,  we 
applied  the  higher  of:  (a)  Highest  non- 
aberrant  transaction  margin  calculated 
for  that  firm  from  among  the  sales  of  the 
same  class  or  kind  nr  merchandise  for 
which  we  were  able  to  calailate  a 
margin,  or  (b)  the  avprage  petition  rate 
for  the  same  class  or  kind  of 
mercjhandise  As  partial  BIA  forlPSCO's 
hot-rolled  steel,  we  applied  the  highest 
non-aberrant  transaction  margin,  which 
was  55  3R  percTnt, 

I3ofasco,  Sidliec.  and  Stelco  reported 
sales  of  the  subiect  merchandise  to 
related  parties  m  the  home  market.  The 
Department's  methodology  for 
determining  whether  or  not  to  include 
home  market  sales  to  related  parties  in 
our  calculations  of  FMV  is  discussed  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Cold-Rolled 
C-arb<'in  Steel  Flat  Products  from 
.Argentina,  whit  h  is  being  published 
concurrently  with  this  notice.  Because 
we  are  applying  total  cooperative  BIA 
for  Sidtiei:  (see  "Best  Information 
.Available"  section,  above),  we  did  not 
(  oiujuci  the  arm's-length  test  for  that 
(  ompany  We  recalculated  certain  costs 
for  hot-rolled  steel  noted  in  the  "Cost  of 
Production  "  section  of  this  notice. 

With  regard  to  tax.  petitioners  state  in 
their  case  briefs  that  the  Department 
should  correct  the  preliminary 
determinations'  treatment  of  Canadian 
Goods  and  Services  Tax  (GST)  by 
conforming  treatment  of  this  tax  to  the 
recent  decision  of  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
in  Zenith  Electronics  v.  United  States, 
No  92-1043.  slip,  op.  Rader.  C.J.  (March 
19,  1993)  [Zenith]  Petitioners  contend 
that  as  a  result  of  Zenith,  the 
Department  cannot  grant  a 
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Department  must  limit  the  adjustment 
to  an  increase  of  USP  to  compensate  for 
a  home  market  tax  forgiven  on  export. 
Petitioners  also  urge  that  the 
Department  apply  the  rate  of  the  tax,  not 
an  absolute  amount,  for  the  U.S.  sale 
adjustment,  and  that,  if  the  Department 
decides  to  apply  the  home  market  tax 
rate,  it  should  be  applied  to  the  USP  net 
of  rebates,  U.S.  movement  charges,  duty, 
and  brokerage,  as  required  by  19  U.S.C. 
section  1677  a(d)(l)(C).  Margins  would 
thus  be  calculated  by  dividing  the 
aggregated  absolute  margins  by  the 
aggregated  USP  net  of  the  hypothetical 
tax. 

Dofasco,  IPSCO,  and  Stelco  also  agree 
that  the  CAFC's  Zenith  decision  applies 
but  argue  that  the  statute  requires  that 
the  amount  of  the  tax  incurred  on  the 
home  market  comparison  merchandise, 
not  the  rate,  should  be  applied  to  USP 
These  respondents  also  agree  that 
calculating  the  amount  of  the 
adjustment  to  USP  by  applying  the  rate 
versus  the  absolute  amount  would 
violate  Article  VI(4)  of  the  General 
Agreement  on  Tariffs  and  Trade  (GAIT) 
which  does  not  allow  imports  to  be 
subjected  to  dumping  duties  by  reason 
of  the  refund  (or  exemption)  of  duties  or 
taxes,"  CMP  Ltd.  and  Stelco  state  that 
any  changes  in  the  tax  methodology 
must  correspond  to  the  Department's 
statutory  and  regulatory  obligations. 
CMP  agrees  with  the  Department's 
methodology  used  in  the  preliminary 
determination  to  account  for  GST. 

Our  treatment  of  tax  for  these  final 
determinations  is  discussed  in 
Appendix  11,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

A.  CMP 

We  recalculated  CMP's  claimed 
adjustment  for  inventory  carrying  costs. 
We  reclassified  CMP's  claimed 
adjustment  for  quality  control  costs 
from  a  direct  expense  to  cost  of 
manufacturing.  See  Comment  6.  We 
reclassified  technical  service  expenses 
from  direct  to  indirect  expenses.  See 
Comment  5.  We  added  the  absolute 
amount  of  Canadian  Goods  and  Services 
Tax  (GST)  incurred  on  the  home  market 
comparison  product  to  USP.  See  "Fair 
Value  Comparison"  section,  above  and 
Appendix  U.  Final  Determination  of 
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Sales  at  Less  Than  Fair  Value  Certain 
Cold-Roiied  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice 

In  addition,  where  appropnate,  we 
made  fjrther  deductions  for  all  value 
added  to  culd-rolled  steel  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act,  The  value  added  consists  of  the 
cost  of  materials,  fabrication,  and 
general  expenses  associated  with  the 
production  of  the  further  manufiicturfd 
cold-rolled  steel  in  the  United  States, 
and  a  proportional  amount  of  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  all 
applicable  expenses  from  the  sjles  price 
of  the  cold-rolled  steel  The  total  profit 
was  then  allocated  proportionally  to  ail 
components  of  cost  Only  the  profit 
attributable  'o  the  value  added  was 
deduc-ted 

In  determ.ning  the  costs  incuired  to 
produce  the  further  manufactured  cold- 
rolled  sheet,  the  Deportment  included 
(1)  the  cost  of  m.anufacture,  (2) 
movement  and  packing  expenses,  and 
(1)  selling,  general,  and  administrative 
expenses  (SGSi.\),  and  interest  expenses, 

B  Dofnsco 

We  reclassified  Dofasco's  claimed 
adjustment  for  a  customer-specific 

rebate  to  a  direct  selling  expense.  See 
Comment  21   We  also  reclassified 
Dofasco's  claimed  adjustment  for 
technical  services  from  a  direct  to  an 
indirect  selling  expense.  We  used 
Dofasco's  indirtjct  selling  expenses,  as 
verified,  to  offset  U  S,  sales 
commissions.  See  Comment  23.  We 
used  Dofasco's  warranty  expenses  as  a 
circumstanf  e-of-sale  adjustment.  We 
did  not  rw.a!culate  credit,  as  we  did  for 
the  preliminary  determinations,  but 
used  respondent's  verified  credit 
expense  as  reported  We  added  the 
absolute  amount  of  Canadian  GST 
incur^»d  on  the  home  market 
comparison  product  to  USP.  See  "Fair 
Value  Comparison"  section,  above  and 
.Appendix  II,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

C  IPSCO  I 

As  a  result  of  verification  of  cost  of 
production  and  further  manufacturing 
information,  we  have  ad|usted  certain  of 
the  costs  used  in  the  calculation  of 
further  manufacturing  for  hot-rolled 
jteel.  In  addition  to  the  cost 
recalculations  noted  in  the  "Cost  of 
Production"  seclion  of  this  notice,  we 
recalculated  IPSCO  Steel,  Inc  's  flSIs), 
and  Paper  Cal  Steel  Company's  [Paper 
Cal's)  reported  further  manufacturing  G 


k  A  expense,  as  a  percentage  of  cost  of 
sales  We  used  the  G  4  A  expenses  and 
cost  of  sales  of  IPSCO  Enterprises,  Inc. 
flEIl.  the  parent  company  of  Paper  Cal 
and  ISI.  which  it  reported  on  December 
31,  1992,  Also,  we  based  threading  and 
coupling  adiustments  on  these  further 
manufacturing  costs,  as  adjusted. 

We  re<-alculated  credit  expenses  to 
exclude  dis<;ounts  See&jmment34 

We  added  the  absolute  amount  of 
Canadian  GST  incurred  on  the  home 
market  comparison  produd  to  USP.  See 
"Fair  Value  Comparison'  section,  above 
and  .Appendix  II,  Final  Determination  of 
Sales  at  [..ess  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

D.  Sidbec 

We  applied  total  cooperative  BIA  for 
Sidbec.  See  Comments  48  through  51 
and  the  "Best  Information  Available" 
section  above. 

E.  Stelco 

We  disallowed  the  claimed 
adjustments  for  royalties  and 
determined  that  they  were  costs  of 
production.  See  Comment  62  We  also 
disallowed  commission  payments  as 
adjustments  to  price  and  determined 
that  they  were  costs  of  production  See 
Comment  63.  In  addition,  we  treated 
Stelco  U.S.A.'s  warehousing  expenses  as 
direct  selling  expenses  instead  of 
indirect  selling  expenses  as  reported. 
See  Comment  64,  We  also  adjusted  the 
warehousing  expenses  to  reflect 
corrections  found  at  verification.  See 
Comment  64. 

We  added  the  absolute  amount  of 
Canadian  GST  incurred  on  the  home 
market  comparison  product  to  USP  See 
"Fair  Value  Comparison"  section,  above 
and  Appendix  11,  Final  Determin.-ition  of 
Sales  at  Less  Than  Fair  Value  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice. 
See  Comment  60. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

A.  CMP 

We  recalculated  CMP's  claimed 
adjustment  for  inventory  carrying  costs 
See  Comment  16.  We  reclassified  CMP's 
claimed  adjustment  for  quality  control 
costs  from  a  direct  expense  to  cost  of 
manufacturing.  See  Comment  6.  We 
reclassified  technical  service  expenses 
from  direct  to  indirect  expenses.  See 
Comment  15. 


B  Dofasco 

We  reclassified  Dofasco's  claimed 
adjustment  for  a  customer-specific 
"rebate"  as  a  direct  selling  expense  See 
Comment  21.  We  also  reclassified 
Dofasco's  claimed  adjustment  for 
technical  services  from  a  direct  to  an 
indirect  selling  expense.  We  used 
Dofasco's  indirect  selling  expenses,  as 
verified,  to  offset  US.  sales 
commissions.  See  Comment  23  We 
made  a  circum,stance-of-sale  adjustment 
for  Dofasco's  warranty  expenses. 

C  IPSCO 

For  both  hot-rolled  steel  and  steel 
plate,  we  recalculated  credit  expenses  to 
exclude  discounts. 

D.  Sidbec 

We  applied  total  cooperative  BIA  for 
Sidbec.  See  Comments  48  through  51 
and  "Best  Information  Available" 
section,  above. 

E  Stplco 

We  disallowed  the  claimed 
adjustments  for  royalties  and 
determined  that  it  was  a  cost  of 
production.  We  also  disallowed  the 
adjustment  for  pre-sale  freight  and 
commissions.  See  Comments  61  through 
6,3 

Cost  of  Production 

Based  on  petitioners'  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  the  Department  initiated 
investigations  to  determine  whether 
CMP,  Dofasco  (for  hot-rolled  steel  only), 
IPSCO,  Sidbec,  and  Stelco  had  home 
market  sales  that  were  made  at  less  than 
their  cost  of  production  (COP).  Because 
we  are  applying  total  cooperative  BIA 
for  Sidbe<:  (see  "Best  Information 
Available"  section,  above.)  we  did  not 
conduct  an  analysis  of  whether  Sidbec 
had  home  market  sales  at  less  than  COP. 

If  over  90  percent  of  respondents' 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondents'  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  10  and  90  percent 
of  a  respondent's  sales  were  at  prices 
above  the  COP,  and  such  sales  were 
made  over  an  extended  period  of  time, 
we  disregarded  only  the  below-cost 
.sales. 

In  order  to  establish  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP. 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
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and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
cost  s<i!es  were  considered  to  have  been 
over  an  extended  mincKi  of  time. 

Where  we  founa  that  more  than  90 
percent  of  the  respondent's  sales  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  for  that  mode!  and  calculated 
FMV  based  on  constructed  value  (C\') 
In  such  cases,  we  determined  that  the 
respondent's  below-cost  sales  were 
made  in  substantia!  quantities  over  an 
extended  period  of  time.  In  order  to 
determine  whether  home  market  prices 
were  above  the  COP,  we  calculated  the 
COP  based  on  the  sum  of  the 
respondents'  cost  of  materials. 
fabrication,  general  exper,<.es   rr  1 
packing. 

For  each  re,<;pcnden{,  we  relied  upon 
their  submitted  COP  data,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

CMP 

I   We  re(-i"jif:u!nled  G  A  A  expenses  for 
CMP's  Cana<iian  and  U.S.  facility  basH 
on  the  annual  financial  statements  for 
the  year  ended  March  31,  19Q2. 

2,  We  utilized  the  highest  non- 
aberrant  margin  as  BIA  for  one  pritdurt 
vN'ithout  submitted  further 
manufacturing  costs,  See  'Best 
Information  Available"  setlion,  above, 

3,  We  reallocated  sc-rap  revenue  ba.sed 
upon  cost  of  sales  instead  of  gross  sales 
value. 

4,  We  reclassified  quality  control 
expenses  from  selling  expenses  to  cost 
of  m.anufacturing. 

Dofasco 

1.  We  disallowed  as  an  offset  to 
interest  expense  interest  income  which 
was  not  sliort-term  in  nature. 

2.  We  included  early  retirement  and 
restructuring  costs,  net  of  certain 
provisions  and  a  gain  on  the  sak;  of  a 
related  supplier 

3.  We  reiected  the  reported  cost  of 
production  of  three  related  suppliers 
and  iiisL.'ad  used  transfer  prices  in 
valuing  the  inputs.  For  the  related 
supplier  whii.h  was  riiore  than  .50 
percent  owned,  we  used  the  actual  costs 
in  calculating  COP  and  the  transfer 
prices  in  calculating  CV  pursuant  to 
section  773(e)  U)  and  (3)  of  the  Act   We 
computed  tiie  transfer  prices  based  on 
the  best  information  available. 

IPSCO 

1.  We  recalculated  COP  taking  into 
account  the  effects  of  the  beginnin^^  and 
ending  inventory  values. 

2.  VVe  recalailaled  interest  expense 
Without  offsetting  interest  expense  by 
foreign  exchange  gains. 


3  We  recjilculated  G  &  A  expense 
using  the  total  (]  k  A  expense  of  IPSCO, 
Irir 

4  We  rerali,  i;!a!ed  Cj  &  A  expense  as 
a  perren'aye  of  cost  of  sales. 

5  We  rt»(  a!; ij lated  a  percentage  cost 
of  sih'«^  •)  mf  i  ide  year-end  accruals  for 
pension,  profit  sharing,  layoff,  and 
management  incentives. 

These  recalculations  affected  the  COP, 
(^'  and  foreign  manufacturing  portion 
of  the  further  manufacturing  data. 

Stelco 

1.  We  included  the  expenses  of  the 
"Rockefeller  Amendment"  in  current 
COP  and  calculated  the  expense  as  a 
percentage  of  the  cost  of  sales  of  Hilton 
Works  and  Lake  Erie  Works.  We 
allocated  the  percentage  to  the  COM  of 
the  products  under  investigation. 

2.  We  included  the  full  amount  of  the 
reactivation  of  Stelco's  #6  battery  coke 
oven  at  Hilton  Works  in  current  COP, 
consistent  with  the  ^nancial  statements. 

3  We  calculated  interest  as  a 
percentage  of  cost  of  goods  sold  by 
adding  the  amount  of  capitalized  foreign 
exchange  losses  relating  to  the 
translation  of  long-term  debt  in  1992  to 
financial  expenses.  We  adjusted 
reported  financial  expenses  by 
calculating  them  as  a  percentage  of  cost 
of  goods  sold  and  applying  that 
percentage  to  the  COM. 

4  We  have  not  included  commission 
or  pre-sale  freight  in  the  cost  of 
manufacturing  because  there  was  no 
evidence  which  indicates  it  was 
excluded  from  COM.  Furthermore,  the 
impact  on  COM  is  de  minimis. 

5.  We  revised  the  cost  of  a  related 
supplier's  input  by  adding  interest 
expense,  royalties,  and  commissions 
and  then  adjusted  reported  corrosion- 
resistant  steel  fixed  and  variable 
overhead  based  on  a  proportiorrte 
amount  of  Z-line  cost  to  total  galvanized 
cost. 

6.  We  adjusted  reported  G  &  A  by 
calculating  it  as  a  percentage  of  cost  of 
goods  sold  and  applying  this  percentage 
to  the  COM. 

In  accordance  with  section 
773(e)(1)(b)  of  the  Act,  we  included  in 
CV  the  greater  of  a  company's  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  of  10 
percent  of  cost  of  manufacture  (COM). 
For  profit,  we  used  the  statutory 
minimum  of  eight  percent  of  the  total  of 
COM  and  general  expenses  because 
actual  proHt  on  home  market  sales  was 
less  than  eight  percent.  See  section 
773(e](b)(ii)oftheAct. 

Cuirencv  Co nvprsn:!'! 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 


on  the  date  of  the  U.S.  saies  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  res^uiiueiiLs  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Algoma,  Inc. 

Comment  1:  Algoma,  Inc.,  argues  that 
the  calculation  of  the  "all  others"  rate 
should  be  based  on  information  that 
represents  actual  pricing  practices  of  the 
Canadian  steel  plate  industry.  It  also 
claims  that  the  Department  drew  an 
improper  adverse  inference  because 
Algoma  failed  to  file  a  voluntary 
questionnaire  response. 

Petitioners  state  that  the  calculation  of 
the  "all  others"  rate  in  the  preliminary 
determination  for  steel  plate  based  on 
Stelco's  BIA  rate  was  consistent  with 
established  practice.  Because  Algoma 
failed  to  file  a  voluntary  questionnaire 
response,  petitioners  argue  that  it 
cannot  now  object  to  Stelco's  BIA  rate 
being  used  for  cash  deposit  requirement 
for  "all  other"  producers  and  exporters 
of  steel  plate. 

Department's  Position:  We  agree  with 
petitioners.  In  the  absence  of  other 
margins  above  de  minimis  for  steel  plate 
from  which  to  calculate  a  weighted- 
average,  it  was  consistent  with 
established  practice  and  appropriate  to 
use  Stelco's  BIA  rate  under  section 
776(c)  of  the  Act.  (See,  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  7066,  7070  (February 
4, 1993);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipes  from  Taiwan,  57 
FR  53705,  53708  (November  12. 1992).) 
As  required  by  19  CFR  353.42(b)(1),  the 
Department  investigated  producers  of 
the  subject  merchandise  and  calculated 
its  estimated  antidumping  margins 
based  on  at  least  60  percent  of  sales  of 
the  subject  merchandise  during  the  POI. 
Petitioners  also  used  information  about 
alleged  sales  at  less  than  fair  value  by 
Algoma  in  their  steel  plate  petition.  In 
August  1992,  Algoma  voluntarily  asked 
to  receive  and  the  Department  presented 
an  antidumping  duty  questionnaire: 
however,  in  September  1992,  Algoma 
withdrew  its  request  for  voluntary 
respondent  status  in  a  timely  fashion. 

For  the  final  determination,  however, 
the  "all  others"  rate  will  be  a  weighted- 


37104 


Federal  Register  /Vol.  58,  No    130  /  Friday.  July  9.  1993  /  Notices 


average  of  Stelco's  BIA  rata  for  steel 
plate  and  IPSCO's  calculated  rate, 
because  IPSCXD's  calculated  nte  is  now 
above  de  minimis. 

Cold  Metal  Products  ICSiP) 

Comment  2  The  respondent  states  the 
Department  verified  the  overall 
accuracy  of  CMP,  Ltd.'s  submitted  costs. 
noting  only  a  minor  clenral  error  in  one 
of  CMP  Ltd.s  numerous  cost  renters 
wh:(.h  aciualiy  increased  QMP  Ltd,*8 
reported  costs  The  Department  should 
arrept  CMP  Ltd  s  submitted  data. 

Dt'portmpnt  5  Position  We  a>{ree  with 
r'jspondeni  The  errors  found  at 
ver.fication  were  m.inor  and  clerical  in 
nature  We  found  no  evidence  of 
systematic  understatement  of  these 
charges.  Consequently,  we  have  used 
the  amounts  reported  by  CMP  Ltd.  for 
purposes  of  the  final  determination. 
Comment  3  The  respondent  notes 
that  the  preliminary  determination 
indicated  that  the  reported  sales  data  for 
CMP  Ltd  's  fijrther  manufactured  sales 
would  be  used  for  the  final 
determmatiun,  subject  to  verification 
and  comment  Because  the  verification 
reports  established  the  accuracy  of  the 
reporting  of  the  sales,  this  data  should 
be  used 

Dfpartmpnt  s  Position  We  agree. 
Because  the  Department  verified  the 
respondent  s  further  manufactured  sales 
dat:3,  we  will  use  this  information 
submitted  on  Odober  28, 1992  and 
January  22.  1993  to  calculate  the  margin 
for  the  final  determination. 

Comment  4  The  respondent  notes 
that  in  the  U  S  sales  file,  CMP,  Ltd. 
reported  foreign  inland  freight  in 
Canadian  currency  Therefore,  the 
rtispondent  asserts  that  for  the  final 
determination,  in  calculating  U.S.  price. 
the  Department  should  convert  foreign 
inland  freight  to  U.S.  dollars. 

Department's  Position  We  agree.  For 
the  final  determination,  the  Department 
will  convert  all  foreign  miand  freight 
expenses  to  US  dollars  when 
calculating  US  price 

Comment  5  Tne  respondent  notes 
that  in  the  home  market  sales  file,  CMP 
Ltd.  reported  all  indirect  selling 
expenses  in  Canadian  currency,  but 
that,  for  Its  preliminary  determination, 
the  Department  believed  that  the 
indirect  .selling  expenses  were  reported 
in  US  dollars.  Therefore,  the 
respondent  a.sserts  that  for  the  final 
determination,  in  calculating  home 
market  pnce.  the  Department  should  not 
convert  indirect  selling  expenses. 

Petitioners  state  that  respondent's 
contention  is  incorrect  because, 
although  the  Department  s  Concurrence 
Memorandum  for  the  preliminary 
determination  indicated  that  a  portion 


of  such  selling  expenses  were  reported 
ir.  US  currency,  the  computer  program 
u.-wd  to  generate  the  dumping  m.3rgins 
in  the  preliminary  determmatiiin  was 
correctly  formatted.  Therefore, 
petitioners  state  no  error  was  made. 

Department's  Position:  We  agree  with 
petitioners.  In  the  Department  s 
Concurrence  Memorandum  for  the 
preliminary  determination,  we 
inadvertently  stated  that  home  market 
indirect  selling  expenses  were 
denominated  in  both  Canadian  and  U.S. 
dollars.  However,  in  the  computer 
program  the  Department  used  to 
calculate  the  preliminary  margin  home 
market  indirect  selling  expenses  were 
treated  as  they  were  reported:  as 
denominated  in  Canadian  currency 
only.  Therefore,  no  correction  is 
necessary  for  the  final  determination. 
Comment  6:  The  respondent  states 
that  CMP  Ltd,  reported  its  quality 
control  expenses  as  direct  selling 
expenses;  however,  for  the  preliminary 
determination,  the  Department  treated 
the  expense  as  an  indirect  selling 
expense.  The  respondent  claims  that  the 
Department  verified  that  CMP  Ltd.'s 
quality  control  expenses  are  directly 
related  to  sales.  That  is.  depending  on 
the  number  of  times  a  particular  product 
goes  through  its  quality  control  lab 
(pursuant  to  the  customer's 
specifications),  the  quality  control 
expenses  differ.  Therefore,  respondent 
states  that  in  accordance  with  19  C  F  R 
353.56,  quality  control  expenses  should 
be  treated  by  the  Department  as  direct 
expenses 

Petitioners  note  that  quality  control 
expenses  inoirred  at  a  respondent's 
plant  are  costs  of  manufacturing,  not 
selling  expenses.  Petitioners  state  that 
CMP  Ltd.  admits  that  a  large  percent  of 
the  claimed  adjustment  is  a 
manufacturing  cost,  not  any  form  of 
selling  expense,  and  so  should  be 
denied. 

Petitioners  also  note,  that  the 
questionnaire  at  B-9,  states  that 
circumstance-of-sale  adjustments, 
including  direct  selling  expenses,    must 
bear  a  direct  relationship  to  the  sales 
under  consideration.  Fixed  expenses. 
are  not  regarded  as  directly  related 
expen&es."  Petitioners  st,=)te  CNCP  Ltd 
did  not  relate  the  selling  expense 
portion  of  its  quality  control  costs  to 
either  market  or  to  individual  sales 
Petitioners  state  that  a  Lirge  percentage 
of  CMP  Ltd.'s  quality  control  costs  were 
composed  of  salaries,  Therefore. 
petitioners  state  that  CMP  Ltd.  has  not 
substantiated  its  claim  regarding  direct 
selling  expenses. 

Department's  Position:  We  agree  with 
petitioners.  The  Department  agrees  that 
the  inspection  of  products  produced  at 
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any  factory  is  an  integral  part  of  the 
manufacturing  process,  and  that 
therefore,  the  quality  control  expenses 
are  a  cost  of  manufacturing  and  should 
be  included  in  the  cost  of  production. 

The  Department  did  verify  that  all 
products  pass  through  CMP  Ltd.'s 
quality  control  lab  for  inspection 
However,  the  quality  control  expenses 
are  a  manufacturing  overhead  expense 
that  would  have  been  incurred  by  CMP 
Ltd.  whether  or  not  any  particular  .sale 
was  made,  In  addition,  the  quality 
control  expenses  do  not  relate  to  any 
particular  sale.  Therefore,  for  purposes 
of  calculating  a  margin  for  the  final 
determination,  we  will  disallow  CMP 
Ltd  's  claimed  selling  expense 
adjustm.ent  for  quality  control  expenses 
and  we  will  add  the  quality  control 
expenses  to  the  cost  of  manufacturing. 

Comment  7  The  respondent  states 
that  the  short-term  interest  rate  changed 
on  April  1.  1992.  They  argue  that  for 
purposes  of  calculating  credit  expenses 
for  further  manufacturing  sales,  the 
Department  should  apply  the 
appropriate  rates  before  and  after  that 
date, 

Department's  Position:  We  agree  with 
respondents  Although  respondent  did 
not  report  a  revised  short-lerm  interest 
rate  in  its  questionnaire  responses,  at 
verification  the  Department  verified 
CMP  Inc  's  interest  statements  which 
indicate  a  reduction  in  its  interest  rate 
starting  on  April  1,  1992,  Therefore,  the 
Department  will  use  the  revised  rata  for 
the  April  1.  1992  through  June  30.  1992 
period  when  calculating  credit  expense 
for  the  further  manufactured  sales  for 
the  final  determination.  The  Department 
will  continue  to  use  the  reported  and 
verified  short-term  interest  rate  for  the 
lanuary  1,  1992  through  March  31.  1992 
period  when  calculating  credit  expense 
for  the  further  manufactured  sales  for 
the  final  determination. 

Comment  8  The  respondent  states 
that  the  Department's  description  of 
CMP  Lnc.'s  date  of  sale  in  the  May  11. 
1993  verification  report  was  not 
accurate.  The  sales  verification  report 
states  that  when  there  was  a  chancje  in 
quantity  for  a  particular  sale,  CMP  Inc. 
sent  a  new  order  acknowledgment  but 
kept  the  originally  reported  date  as  the 
date  of  sale.  The  respondent  states  that 
when  CMP  Inc.'s  customers  make 
changes  to  the  requested  quantity,  CMP 
Inc  does  not  usually  send  out  a  new 
order  ackjiowledgment  with  a  new 
purchase  order  date.  CMP  Inc.  changes 
the  onginal  order  acknowledgment  to 
include  the  new  purchase  order  date 
and  to  conform  to  any  requested 
quantity  changes  in  its  internal  system 
only,  as  these  changes  in  quantity  are 
usually  minor  and  infrequent. 
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Comment  9:  Petitioners  claim  the 
Department  should  adjust  general  and 
administrative  expends  reported  by 
CNiP  Ltd.  to  reflect  the  use  of  ar.rvaal 
financial  information 

Respondent  disagrees  bw.ause  the 


data  only  applies  to  three 


annua 

n-or.tl:s  of  the  POI. 

Department's  Position:  We  agree  with 
petitioners  The  audited  financial 
statements  for  the  year  ended  March  31, 
1992  represent  the  only  annual 
information  available  for  G&A  expense. 
The  Department  computes  G&A 
expenses  from  annual  audited  financial 
statements  because  of  the  periodic 
nature  of  these  costs. 

\Vb  re(alculated  G&A  expense  based 
nn  the  financial  statements  for  CMP  Ltd. 
for  the  year  ended  Marf;h  31.  1992, 

Comment  10.  Petitioners  state  that 
before  computing  U.S.  price,  the 
Department  must  weight  average  by 
product  all  U.S.  further  manufacturing 
costs  reported  by  CMP  Ltd  o.'.  a:) 
invoice  specific  basis. 

Respondent  contends  that  it  reported 
V  S  further  manufacturing  costs  in 
accordance  v\'ith  the  Department's 
questionnaire. 

Department's  Position:  We  agree  v\ith 
the  respondent.  The  respondent 
reported  U.S.  furthermanufacluruif; 
costs  on  a  sales  specific  basis  in 
accordance  with  the  Department's 
questionnaire.  In  addition,  we  disagree 
with  petitioners  since  the  selling 
adjustments  for  further  manufacturing 
are  made  on  a  sale  specific  basis. 

Comment  1 2  Petitioners  assert  CMP 
Ltd.'s  further  manufactured  U.S.  sales, 
interest,  general  and  administrative 
expenses  should  be  adjusted  to  reflect 
the  use  of  annual  consolidated  financial 
information. 

Respondent  states  the  use  of  the 
actual  six  month  period  is  likely  to  be 
closer  in  accuracy  to  actual  costs  than 
any  other  period,  even  when  based  on 
audited  statements,  which  covers  only 
one-half  of  the  period  of  investigation. 


Deprnimrnt^f  Position: The 
Deparlnif  111  a^rt-es  with  petitioners.  We 
call  cat  1   I  (rest  expense  for  further 
foanufar  icing  based  upon  the 
consolidated  financial  statements  for  the 
year  ended  March  31, 1992  consistent 
with  the  Department's  long  standing 
policy.  The  Department  based  G&A 
expenses  on  an  annual  basis  for  the 
reasons  enumerated  in  the  Comment  8 
above. 

Comment  12:  Petitioners  maintain 
that  the  Department  should  apply  BIA 
to  one  further  manufactured  product  for 
which  CMP  Ltd.  neglected  to  report  cost 
information. 

Respondent  states  the  missing 
product's  costs  were  inadvertently 
omitted. 

Department's  Position:  The 
Department  requested  further 
manufacturing  cost  information  for  all 
U.S.  sales.  As  no  cost  information  was 
provided  for  a  particular  CONNUMU, 
the  Department  used  best  information 
available  for  purposes  of  the  final 
determination.  Since  this  reporting 
failure  effects  all  sales  of  a  particular 
CONNUMU,  the  Department  used  as 
BL\  the  higher  of:  (a)  The  highest  non- 
aberrant  transaction  margin  calculated 
for  that  firm  from  among  the  sales  of  the 
same  class  or  kind  of  merchandise 
where  we  were  able  to  calculate  a 
margin,  or  (b)  the  average  petition  rate 
for  the  same  class  or  kind  of 
merchandise. 

Comment  13:  Petitioners  assert  the 
Department  should  not  allocate  scrap 
revenue  to  the  cost  of  manufacturing 
based  on  gross  sales  value  because 
revenues  are  better  matched  with 
relevant  expenses. 

t\espondent  believes  that  an 
allocation  based  on  sales  value  is 
reasonable  and  appropriate  in  the 
circumstances  because  the  scrap 
produced  is  directly,  though  not 
uniformly,  proportional  to  the  amount 
of  processing  performed  to  the  product. 
This  in  turn,  is  directly  proportional, 
though  not  uniformly,  to  the  product's 
sales  price. 

Department's  Position:  We  agree  with 
petitioners.  Sales  price  is  not  an 
appropriate  methodology  for  allocating 
scrap  revenues  as  the  sales  values  may 
be  determined  based  on  market 
conditions  and  not  solely  on  production 
costs.  We  have  reallocated  scrap 
revenue  using  cost  of  sales,  as  an 
allocation  basis, 

Comment  14:  Petitioners  argue  that 
the  Department  should  reject  CMP  Ltd.'s 
attempt  to  report  certain  further 
manufacturing  costs  for  an  eight  month 
period,  since  factual  information 
previously  submitted  contradicts  the 


assumptions  underlying  this 
methodology. 

Res{>ondent  states  production  costs 
for  the  POI  sales  occurred  through 
August  1992  which  makes  this  the  most 
accurate  method  of  reporting. 

Department's  Position:  We  agree  with 
respondent.  The  methodology  utilized 
by  the  respondent  correctly  matches 
sales  with  the  related  cost  of  production 
of  the  subject  merchandise.  We  disagree 
with  petitioners'  assumption  that  the 
order  and  shipment  dates  must  be 
within  several  days  since  the  shipment 
dates  for  further  manufactured  sales 
indicate  otherwise. 

Comment  15:  Petitioners  argue  that 
CMP  Ltd.'s  circumstance-of-sale  claim 
for  technical  service  expenses  should  be 
rejected  in  favor  of  partial  BIA  because 
CMP  has  not  directly  tied  such  expenses 
to  sales  of  the  subject  merchandise  or 
allocated  the  costs  separately  for  U.S. 
and  home  market  sales.  As  BIA, 
petitioners  argue  that  the  Department 
should  treat  all  such  expenses  as  direct 
selling  expenses  in  the  U.S.  market. 

CMP  Ltd.  states  that  it  reported  their 
technical  services  expenses  "in  the  only 
manner  that  CMP  Ltd.'s  accounting 
records  allowed"  and  that  because  their 
books  do  not  permit  reporting  of  these 
costs  on  an  individual  basis,  the 
Department  should  allow  the  claim 
because  it  is  based  on  a  reasonable 
allocation  of  the  costs  involved,  CMP 
Ltd.  notes  the  Department's  verification 
report  confirms  that  the  employees 
perform  service  calls  in  both  the  home 
market  and  in  the  U.S.  market. 
Furthermore,  CMP  Ltd.  argues  the 
Department's  report  confirms  both  that 
CMP  Ltd.'s  records  are  not  separated  by 
market  and  that  the  time  and  effort 
involved  to  separate  them  would  be 
unreasonable,  given  the  relative  size  of 
the  adjustment. 

Department's  Position:  Because  CMP 
Ltd.  produces  and  sells  only 
merchandise  subject  to  this 
investigation,  any  technical  service 
expenses  are  related  to  such 
merchandise.  However,  because  CMP 
Ltd.  could  not  directly  relate  the 
technical  service  expenses  in  their 
respective  markets  to  individual  sales 
and  the  Department  verified  that  CMP 
Ltd.  reported  its  technical  services 
expenses  in  the  only  manner  possible, 
the  Department  determines  that  it  will 
instead  treat  the  expense  as  an  indirect 
expense  on  a  per  pound  basis. 

Petitioners  correctly  cite  the 
Department's  questionnaire  which 
requires  that  direct  selling  expenses  be 
directly  related  to  individual  sales. 
However,  in  this  case  the  use  of  BIA  is 
not  a  reasonable  alternative  because  the 
Department  verified  that  CMP  Ltd. 


37106 


Federal  Register  /  Vol.  5H,  No.  130  /  Friday.  July  9,  1993  /  Notices 


UMI 


reported  these  expenses  in  the  only  wa> 
they  could,  {see  e.g..  OI\inpic  Adhesives 
Inc.  V.  United  States.  899  F  2d  nP5. 
1574  (Fed  r-r  1990)), 

Oinn-pnt  :6  Petitioners  claim  that 
CMF  has  mi.srw ported  its  rate  for 
'.r.vei^ton,  i  irrv.Di^  costs  by  including 
properly  ta^r's  siid  R^-ner-il  instlrance  in 
addition  to  the  costs  associated  with  the 
financing  of  inventory.  These  costs 
should  be  considered  either  fixed 
overhead  or  corporate  and 
administrative  costs.  Furthermore. 
petitioners  claim  that  in  cases  involving 
exporter's  sale  price  (ESP)  transactions, 
the  Department  includes  only  the  costs 
of  financing  inventory  in  the  calculation 
of  indirect  selling  expenses.  The 
petitioners  also  argue  that  CMP  utilized 
the  wrong  calculation  formula  by 
multiplying  this  total  cost  by  two  (to 
annualize  the  Hgure]  and  then  dividing 
this  product  by  the  average  monthly 
inventory  during  the  POI.  rather  than 
dividing  the  number  of  days  the  goods 
remain  in  inventory  by  365  and 
muhiplying  the  quotient  by  the  short 
term  interest  rate  and  the  unit  cost. 

CMP  Ltd.  claims  they  have  properly 
reported  inventory  carrying  costs.  To 
support  their  claim.  CMP  Ltd.  states  that 
the  property  taxes  and  insurance 
expenses  related  to  those  facilities  that 
store  the  subject  merchandise  were 
specifically  identified.  Moreover.  CMP 
Ltd.  argues  that  the  calculation 
uiciiicdology  suggested  by  petitioners  is 
less  accurate  because  it  uses  average, 
instead  of  actual,  days  in  inventory 
figure. 

Department's  Position :Tl\e 
Department  agrees  with  the  petitioners 
in  that  it  is  the  Department's  practice  to 
treat  property  taxes  and  insurance  as 
part  of  either  fixed  overhead  or  general 
adrrnnistrative  expenses  because  the 
e.xpenses  relate  to  the  company's 
operations  as  a  whole  rather  than  to 
specific  products. 

We  also  agree  with  petitioners' 
characterization  of  the  calculation  of 
inventory  carrying  costs.  The  petitioners 
correctly  state  the  Department's  practice 
of  computing  inventory  carrying  costs 
by  multiplying  the  quotient  of  the 
average  number  of  days  in  inventory 
and  365  by  the  interest  rate  a,ssociated 
with  carrying  the  inventory  and  the  unit 
cost.  CMP  Ltd.  provided  the  average 
days  in  inventory  in  a  questionnaire 
response.  However,  during  the 
V  rification  the  Depa-lment  confirmed 
tiie  actual  number  of  days  the  goods 
r*^  r-iained  in  inventory  for  7  sales 
selected  for  verification. 
Notwithstanding  CMP  Ltd.'s  statement, 
the  Department  is  unable  to  compute 
actual  inventory  time  for  all  sales  under 
investigation.  Therefore,  the  Department 


adiusted  CMP  Ltd.'s  average  time  in 
inventory  accordingly.  The  interest  rate 
associated  with  the  inventory  was 
likewise  verified  by  the  Department 
The  Department  has  recalculated  CMP 
Ltd.'s  inventory  carrying  cost  by 
multiplying  the  quotient  of  the  short 
term  interest  rate  associated  with 
carrying  the  inventory  and  365  by  the 
verified  average  number  of  days  the 
goods  remained  in  inventory  and  th^» 
quotient  of  the  cost  of  goods  sold  and 
the  total  volume  of  steel  sold  during  the 
period  of  investigation. 

Comment  17.  Petitioners  argue  that 
the  Department  should  use  BIA  for 
certain  unreported  amounts  of  foreign 
and  U.S.  inland  freight.  Petitioners  state 
that  for  certain  sales,  the  respondent 
failed  to  report  foreign  inland  freight. 
Therefore,  petitioners  state  that,  for 
unreported  foreign  inland  freight,  as 
BL\  the  Department  should  apply  the 
highest  per  unit  foreign  inland  freight 
amount  reported  on  sales  to  the  same 
destination. 

In  addition,  petitioners  state  that  for 
certain  further  manufactured  sales,  the 
respondent  failed  to  report  U.S.  inland 
freight.  Therefore,  petitioners  state  that. 
for  the  unreported  U.S.  inland  freight,  as 
BL\  the  Department  should  apply  the 
highest  per  unit  U.S.  inland  freight 
amount  reported  on  sales  to  the  same 
destination. 

The  respondent  states  CMP  Ltd.  had 
to  manually  analyze  these  movement 
charges  for  every  sale.  Citing  CMP  Ltd.'s 
sales  veriFication  report,  the  respondent 
notes  it  reported  its  freight  expenses 
accurately  and  the  Department  has 
verified  freight,  duty  and  brokerage 
costs  for  both  purchase  price  and 
exporters  sales  price  sales  and  noted  no 
discrepancies. 

The  respondent  also  states  that  the 
adjustment  for  U.S.  inland  freight  is 
reported  correctly. 

Vepartment's  Position:  We  agree  with 
the  petitioners  in  part.  At  verification. 
we  examined  certain  purchase  price 
sales  and  determined  that  they  all 
contained  accurate  values  in  the 
designated  fibld  for  foreign  inland 
freight.  However,  after  examining  the 
entire  data  base  we  have  concluded  that 
petitioners  are  correct  in  stating  that 
certain  purchase  price  sales  have 
unreported  values  for  foreign  inland 
freight  charges.  Therefore,  for  those  U.S. 
sales  where  CMP  Ltd.  did  not  report 
foreign  inland  freight,  the  Department 
will  use  the  highest  foreign  inland 
freight  charge  reported  for  U.S.  sales. 

We  disagree  with  petitioners' 
conclusion  that  U.S.  inland  freight  for 
further  manufactured  products  has  been 
incorrectly  reported.  The  terms  of  sale 
on  CMP  Inc's  sales  vary.  The 


Department  verified  that  the  terms  of 
sale  were  accurately  rBported  and  that 
the  conrsponding  frf-igh'  expenses  were 
aLso  corrortiy  reported,  inciudiiif^  those 
instances  where  CMP  Inc..  did  not  incur 
a  US.  freight  expense, 

Corrment  IB:  The  petitioners  state 
tii.at  althoMt;h  the  proper  date  of  sale  is 
the  point  in  a  transaction  when  the 
basic  terms  of  sale.  i.e.  price  and 
quantity,  are  agreed  to  by  the  purchaser 
and  seller,  CMP  Ltd.  has  reported  the 
"release  date"  as  the  date  of  sale  for 
Canadian  sales  which  did  not  go 
tlirough  its  service  center.  Petitioners 
contend  that  a  "release  order"  is  the 
internal  document  that  CMP  Ltd.  issues 
to  its  warehouse  authorizing  shipment. 
or  to  its  factory  authorizing  production 
of  the  ordered  products.  Petitioners 
contend  that  the  Department  has 
consistently  rejecteo  the  use  of  such 
internal  documents  to  establish  the  date 
of  sale,  because  an  internal  document 
neither  indicates  that  an  order  has  been 
placed  nor  establishes  that  the  basic 
terms  of  sale  have  been  agreed  upon. 
The  petitioners  state  that  the 
Depaiiment  should  have  required  CMP 
Ltd.  to  furnish  the  purchase  order  date 
for  all  sales. 

The  respondent  states,  that  at 
verification  the  Department  thoroughly 
reviewed  the  date  of  sale  issue  and 
determined  that  CMP  Ltd.  reported  its 
date  of  sale  properly  as  the  date  on 
which  the  prices  and  quantities  are 
agreed  to  by  the  purchaser  and  CMP 
Ltd.  The  respondent  argues  that  for  sales 
in  which  purchase  orders  were  available 
the  Department  verified  that  the 
purchase  order  date  was  reported  as  the 
date  of  sale 

Department's  Position:  We  agree  with 
respondent  The  Dt^partmf'nt  thoroughly 
reviewed  CMP  Ltd  s  reporting  of  its 
date  of  sale  and  has  verified  that  using 
CMP  Ltd.'s  shipping  release  date  as  the 
date  of  sale  is  an  accurate  reflection  of 
their  sales  system.  The  Department 
examined  at  verification  CMP  Ltd.'s 
sales  records  and  determined  that  the 
shipping  release  date  is  the  "date  of 
sale"  Prices  and  quantities  are  not  set 
until  the  shipping  release  date.  As  CMP 
Ltd.'s  date  of  sale  reporting 
methodology  was  verified,  we 
recommend  accepting  the  date  of  sale  as 
reported  in  the  sales  response. 

The  two  cases  cited  by  petitioners  in 
support  of  their  argument.  Electrolytic 
Manganese  Dioxide  from  Greece,  54  FR 
8771,  8775  (Mar:h  2,  1939)  (final 
determination)  and  Sweaters  Wholly  or 
in  Chief  W'.ugkt  of  Man-Made  Fiber  from 
the  Bepublic  of  Korea  [Sweaters  from 
Korea).  S.T  FR  .32659,  32670  (August  10, 
1990)  (fin.nl  determination)  are  very 
different  from  the  present  case.  In  those 
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cases  the  Department  did  not  consider 
the  interna!  sales  document  date  to  be 
the  date  of  sale  because  no  agreement 
had  been  reached  dt  that  poir.t  between 
the  rt'spondent  and  the  customer  with 
respect  to  price  and  quantity,  as 
evidenced  by  other  documents  and 
circumstances.  CMP  Ltd.'s  shipping 
release  date  is  the  date  that  the  prices 
and  quantities  are  agreed  upon  with  the 
customer. 

Dofasco,  Inc. 

Comment  1 9:  Petitioners  contend  that 
the  Department  must  include  Dofasco's 
U.S.  sales  of  secondary  merchandise  in 
its  dumping  margin  calculation  because 
(i)  they  are  representative  of  Dofasco's 
selling  practices;  (ii)  their  exclusion 
would  artificially  and  substantially 
reduce  Dofasco's  dumping  margins;  and 
!iii)  they  can  be  accurately  and  fairly 
compared  to  Dofasco's  home  market 
sales  of  secondary  products.  Petitioners 
ai-gue  that  Dofasco  provided  the 
Department  with  data  concerning  its 
secondary  merchandise  that  it  knew  to 
be  inaccurate,  and  ask  that  the 
Department  apply  BIA  to  Dofasco's  sales 
of  seconds. 

Dofasco  contends  that  the  Department 
correctly  excluded  from  its  preliminary 
dumping  analysis  those  secondary 
products  for  which  Dofasco  did  not 
have  complete  physical  characteristics. 
Because  Dofasco  does  not  or  cannot 
track,  and  therefore  record,  all  of  the 
physical  characteristics  of  its  secondarv' 
merchandise,  as  required  by  the 
Depa.-lm.ent  m  these  investigations  {see 
questionnaire  Appendix  V),  any 
comparison  of  selling  prices  based  on 
physical  characteristics  would  he 
inaccurate  due  to  the  lack  of  certain 
characteristics  upon  which  to  base  a 
comparison  of  the  merchandise. 
Furthermore,  Dofasco  states  that  even 
the  abb-eviated  characteristics  reported 
by  Dofasco  were  inaccurate,  and 
recommends  that  the  Department  apply 
the  weighted  average  margin  calculated 
for  each  class  or  kind  of  merchandise  of 
Dofasco's  sales  of  prime  mert:handise 

Deportment's  Position:  We  agree  with 
respondent  that  it  did  not  and  couid  not 
keep  records  on  all  of  the  physical 
characteristics  required  by  the 
Department  for  products  sold  as 
seconds,  i.e.  defective  products.  This 
was  veri.ned  by  the  Department,  We 
note  that  where  Dofasco  could,  it 
provided  all  physics!  characteristics, 
even  when  the  product  was  sold  as  a 
second,  e.g..  "orphaned"  from  its 
original  order  and  sold  to  a  differvi.i 
customer.  Additionally,  the  Depn.rtment 
verified  that  .secondary  merchandise  is 
not  sold  on  the  basis  of  the  physical 
matching  charactenslics  required  by  the 


Department  which  Dofasco  could  not 
provide. 

Respondent  provided  a  concordance 
of  secondary  products  in  which  it 
matched  its  home  and  U.S.  market  sales 
based  on  three  physical  characteristics, 
thickness,  width,  and  "form"  for  hot- 
rolled  and  cold-rolled  steel,  and  four 
physical  characteristics,  thickness, 
width,  "form"  and  metallic  coating  for 
corrosion  resistant  steel.  Respondent 
was  able  to  consistently  report  these 
characteristics.  At  verification,  the 
Department  noted  that  documentation 
for  sales  of  secondary  products  reflect 
the  customer's  requirements.  For  sales 
of  seconds,  the  customer  did  not  care 
about  those  characteristics  which 
respondent  was  unable  to  report,  and 
did  not  specify  them  in  ordering 
products.  Moreover,  if  a  customer,  for 
example,  wanted  cut  lengths,  but  did 
not  specify  exact  dimensions,  we  found 
Dofasco's  documentation  to  reflect,  as 
accurately  as  possible,^he  customer's 
demand. 

Respondent's  contention  that  the 
abbreviated  characteristics  are 
"inaccurate,"  amounts  to  a  claim  that 
the  characteristics  or  specifications  for 
secondary  merchandise  are  less  precise 
than  the  more  extensive  and  more 
exacting  specifications  used  in  the  sale 
of  prime  steel  products.  However,  as  we 
have  noted,  customer  requirements  for 
secondary  products  are  not  as  precise. 
Thus,  model  matches  based  on  those 
characteristics  important  to  buyers  of 
secondary  merchandise  are  not 
inaccurate.  Indeed,  insofar  as  secondary 
merchandise  is  concerned,  given 
customer  requirements,  they  are  the 
most  appropriate  matching  criteria. 
Margins  which  result  from  product 
comparisons  of  seconds  to  seconds 
would  neither  artificially  inflate  nor 
deflate  Dofasco's  margins  for  the  sales  of 
its  prime  products.  Rather,  given  the 
significant  number  of  respondent's  sales 
of  secondary  merchandise  into  the  U.S. 
market,  inclusion  of  this  secondary 
merchandise  in  our  analysis  more 
accurately  represents  respondent's 
trade. 

Because  U.S.  sales  of  secondary 
merchandise  in  all  three  products  were 
significant,  and  because  respondent  was 
able  to  provide  a  concordance  which 
matched  sales  of  seconds  in  the  U.S. 
market  with  sales  of  seconds  in  the 
home  market  for  all  three  products,  we 
will  include  these  sales  in  our  dumping 
calculations  using  respondent's 
concordance. 

Comment  20:  Respondent  contends 
that  the  Department  should  not  collapse 
Dofasco  and  Sorevco.  Dofasco  claims 
that  it  has  an  independent  relationship 
with  Sorevco,  that  it  has  no  operational 


control  over  Sorevco,  that  the  board  of 
directors  of  the  two  companies  are  not 
"interlocking."  that  sales  offices  are 
separate,  that  the  two  companies  do  not 
share  marketing  information,  and  that 
the  two  companies  are  in  a  competitive 
situation.  Furthermore,  respondent 
contends  that  there  is  no  possibility  that 
production  could  shift  between  Dofasco 
and  Sorevco  since  both  companies 
produce  significantly  different  products. 

Petitioners  contend  that  in  keeping 
with  the  Department's  standard 
practice,  the  Department  should  have 
collapsed  Dofasco  and  Sorevco,  because 
there  is  a  strong  possibility  of  price 
manipulation  between  them. 

Department's  Position:  We  verified 
Dofasco's  claim  that  it  exercised  no 
control  over  Sorevco  during  the  period 
of  investigation.  We  found  good  reason 
for  believing  the  claim  that  it  did  not 
exercise  operational  control  vis-a-vis 
price  and/or  production  during  the 
period  of  investigation,  based  on 
information  relating  to  the  start  up  of 
the  company,  the  structure  of  the  sales 
and  marketing  force  of  the  company,  the 
composition  of  the  Board  of  Directors, 
and  the  degree  of  information  sharing 
and  competition  between  the  two 
companies. 

The  Department  does  not  merely  look 
for  historical  control,  but  also  for  the 
possibility  of  future  price  manipulation. 
Nihon  Cement  Co.  v.  U.S..  Slip  Op.  93- 
80  (Crr  May  25. 1993).  See  also.  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan,  54  FR  48011  (1989).  Based 
on  the  significant  degree  of  ownership 
of  Sorevco  by  Dofasco.  the  existence  of 
consolidated  financial  statements,  the 
significant  transactions  between  the 
parties,  the  existence  of  similar 
production  facilities  with  respect  to  the 
galvanized  products  within  the  scope  of 
this  determination,  and  other  non- 
public factors,  Dofasco  remains  in  a 
position  to  shift  production  between  the 
two  companies  so  as  to  circumvent 
dumping  tariffs.  Therefore,  we  have 
collapsed  these  two  parties  and  will 
instruct  the  Customs  Service  to  treat 
sales  by  Sorevco  as  equivalent  to  sales 
by  Dofasco. 

Comment  21:  Petitioners  object  to  the 
inclusion  of  a  customer-specific  rebate 
which  involves  the  lump  sum  payment 
of  a  certain  loan  prior  to  sales 
transactions  on  the  grounds  that  the 
field  in  which  the  rebate  was  reported 
combined  two  distinct  rebates, 
including  certain  rebates  which  are 
inconsistent  with  Dofasco's  customary 
business  practices.  Petitioners  also 
contend  that  customers  who  receive  this 
rebate  have  not  been  identified,  and  that 
a  component  of  the  rebate  does  not  bear 
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a  reasonably  direct  relationship  to  anv 
specific  sale 

Respondent  contends  that  the  rebate 
in  question  was  correctly  reported  as  a 
competitive  rebate,  and  that 
respondent's  reporting  of  the  gross  unit 
price  and  rebate  reflected  the  economic 
reality  of  the  transaction:  /  p  ,  the  net 
pnc8  paid  by  this  customer, 

Deportin^nt  s  Position:  The 
Department  views  the  adjustm-^nt  to 
price  for  these  sales  not  as  a  r»jt>ate,  but 
as  a  cirtramstance  of  sale  adjustment. 
Without  the  provision  of  the  loan, 
respondent  would  have  lost  this 
customer's  business.  The  payback  of  the 
loan  is  sj!e>  specific,  traceable  to  sales 
through  the  customers  who  received  the 
price  ad|ustrT-,ent.  A  "rebate",  as  defined 
in  .\ppendix  11,  page  2  of  the 
questionnaire  is  "a  return  of  monies, 
credit  against  monies  due  from  buyer,  or 
other  value  paid  or  credited  to  the  buyer 
at  some  time  af^ier  the  buyer  has  been 
invoiced  or  has  paid  for  the 
merchandise  to  the  r^'spondent  or  any 
affiliate."  Therefore,  we  will  disallow 
this  adjustment  to  price  as  a  rebate, 
since  the  monies  in  question  were 
provided  before  the  sales  transactions, 
L'.  t  allow  it  as  a  direct  selling  expense. 

Corr:ment  22  Petitioners  state  that  the 
Department  should  now  correct  its 
treatment  of  the  value-added  tax  that 
was  incorrediy  added  to  USP  in  the 
prelirri-ary  determination. 

Department  s  Position:  In  the 
preliminary  determination,  the 
Depa.^ment  inadvertently  added  the 
imputed  indirect  tax  to  gross  unit  price, 
when  this  tax  component  had  already 
been  included  by  respondent  in  its 
reporting  of  gross  unit  price.  We  have 
corrected  this  error  for  the  final 
determination.  See  treatment  of  tax  as 
discussed  in  Appendix  11  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Comment  23:  Petitioners  contend  that 
the  technical  service  expenses  should 
not  be  treated  as  a  direct  selling  expense 
in  the  U.S.  market  because  Dofasco  has 
not  related  such  expenses  to  specific 
markets  or  sales,  but  that  it  could  have 
done  so,  and  so  the  Department  should 
resort  to  BIA.  Respondent  contends  that 
technical  services  expenses  were 
correctly  claimed  as  direct  selling 
expen.ses,  because  such  charges  were 
directly  tied  to  specific  customers  by 
tonnage  amount  involved,  and  that  the 
company's  record  keeping  did  not  allow 
these  expenses  to  be  directly  tied  to 
sales.  Respondent  further  states  that  in 
the  event  the  Department  determines 
that  technical  service  expenses  are  not 


directly  tied  to  sales,  it  should  treat 
these  expenses  as  indirect  selling 
expenses. 

Department's  Position  Respondent's 
methodology  for  calculating  a  technical 
expense  rate  was  verified  and 
appropriately  accounts  for  the  expenses 
incurred.  However,  in  the  sales  data 
bases,  the  rate  was  allocated  to  all  sales 
in  both  markets,  rather  than  being 
limited  to  specific  customers,  sales  or 
groups  of  sales.  Therefore,  the 
Department  will  treat  the  technical 
service  expense  as  an  indirect,  rather 
than  as  a  direct  selling  expense 

Comment  24:  Dofasco  argues  that  it 
properly  excluded  from  reported  COP 
and  CV  retirement  and  restructuring 
costs  reported  on  its  1992  financial 
statements.  Dofasco  claims  that  these 
items  are  a  cost,  but  not  a  part  of  its  cost 
of  production,  as  they  do  not  n-late  to 
the  production  of  the  goods  sold  during 
the  period  of  investigation. 

Petitioners  argtife  that  the  losses  on 
restructuring  are  ordinary  expenses 
borne  by  the  entire  corporation,  and 
should  be  included  as  part  of  its  COP 
andCV. 

Department's  Position:  The  company 
expensed  the  early  retirement  and 
restructuring  costs,  net  of  the  gain  from 
its  sale  of  BeachviLime.  in  its  1992 
fiscal  year.  Although  the  company 
contends  that  these  costs  should  not  be 
included  for  purposes  of  the 
antidumping  law,  we  note  that  the  costs 
were  taken  as  a  charge  to  income  during 
the  POI's  fiscal  year.  As  such,  these 
costs  must  be  borne  in  this  fiscal  year 
Dofasco  has  not  demonstrated  that  the 
costs  do  not  relate  to  the  subject 
merchandise.  Because  the  Department 
includes  all  costs  which  relate  to  the 
subject  merchandise,  we  included  the 
early  retirement  and  restructuring  costs 
In  the  calculated  COP/CV.  We  have 
offset  these  costs  by  the  BeachviLime 
gain  because  BeachviLime  provided 
inputs  used  in  manufacturing  the 
subject  merchandise. 

Comment  25:  Dofasco  argues  that  it 
properly  determined  that  related  party 
purchases  from  BeachviLime  for  COP 
and  CV  purposes  should  be  valued  at 
actual  cost,  not  transfer  price,  because 
Dofasco  was  unable  to  provide  evidence 
that  the  transfer  prices  fairly  reflected 
the  amount  usually  realized  in  sales  in 
the  market  under  consideration.  For 
Wabush,  Dofasco  contends  that  the  use 
of  transfer  prices  are  not  valid  because 
of  the  arrangement  Dofasco  has  with 
Wabush.  Additionally,  Dofasco  claims 
that  it  correctly  calculated  the  costs  of 
related  party  purchases  from 
BeachviLime  and  Wabush. 

Petitioners  contend  that  the 
Department  should  reject  Dofasco's 


submitted  cost  of  manufacturing  for 
materials  purchased  from  its  related 
parties  BeachviLime,  Guelph  Dolime, 
and  Wabush.  and  resort  to  BIA  These 
submitted  costs  contained  numerous 
errors,  and  were  based  on  estimates 
rather  than  actual  costs, 

Dcpirtment  s  Position:  The 
Department  agrees  that  the  transfer  price 
of  related  party  purchases  must  be 
recalculated  D'lfasco  reported  the 
actual  COP  of  Wabush's  input  because 
It  claims  there  is  no  transfer  price  as 
evidenced  by  its  partnership  agreement 
v.'ith  Wabush,  Generally,  where 
respondents  own  50%  or  less  of  related 
companies,  the  Department  uses  the 
transfer  price  for  valuing  inputs  from 
the  companies.  In  reporting  the  actual 
COP  of  the  input,  Dofasco  eiimmated 
profit  it  received  from  Wabush. 
Therefore,  the  Department  has 
recalculated  a  t.-ansfer  price  by  adding 
the  pro  tit  back  to  the  COP,  after  making 
an  adjustment  for  depreiiation. 

In  situations  where  suppliers  are  more 
tlian  50%  owned,  for  COP  purposes,  the 
Department  uses  the  actual  costs  of  the 
input  obtained  from  the  rulated  party.  In 
contra.st,  in  computing  CV,  the 
Department  may  u.se  transfer  prices  for 
valuing  transactions  unli^ss  the  transfer 
price  is  less  than  the  COP  or  not 
reflective  of  market  value  See  Section 
773i'e)  (2)  and  (3),  Accordingly,  for  tJie 
input  provided  b>  the  related  supplier 
of  which  Dofasco  owned  more  tlian 
50%,  we  revised  Dofasco's  subm.itted 
costs  to  reflect  transfer  price  in 
calculating  CV. 

Comment  26:  Petitioners  assert  that 
Dofasco  incorrectly  offset  interest 
expense  with  income  not  deemed  to  be 
interest  income  g('neratn<d  from  short- 
term  investments. 

In  response  to  the  Department's  COP/ 
CV  questionnaire,  Dofasco  offset 
corporate  interest  expenses  by  short- 
term  interest  income  related  to  the 
ordinary  operation  of  the  company. 
Therefore,  the  Department  should 
conclude  that  Dofasco  correctly  reported 
its  net  interest  expense  for  the  COP  and 
CV. 

Deportment's  Position:  We  agree  with 
petitioners.  At  verification.  Dofasco 
failed  to  demonstrate  that  its  reported 
interest  income  was  short-term  in  nature 
and  was  generated  from  operations. 
Accordingly,  ws  disallowed  interest 
income. 

Comment  27:  Petitioners  argue  that 
the  Department  should  not  allow 
Dc.''asco  to  reduce  its  cost  of 
manufacturing  by  an  am.ount  relating  to 
a  "prior  year's  municipal  tax 
reassessment  credit."  because  incomb 
related  to  prior  years  does  not  comprise 
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part  of  the  manufactunng  costs  for  the 
period  under  investigation 

Dofasco  argues  that  it  corredly 
classified  its  sundry  cost  of  sales  as 
either  cost  of  manufacture  or  general 
and  administrative  expenses. 

Department's  Position:  Dofasto 
included  certain  items  including  the  tax 
reassessment  credit  in  cost  of  sales 
which  are  more  appropriately 
considered  general  or  non-operating 
items.  Regardless  of  whether  the  credit 
should  be  included  or  excluded,  we 
have  made  no  adjustment,  be^iuse  the 
impact  on  COP  is  negligible, 

IPSCO.  Inc. 

Comment  2B-  In  the  hot-rolled 
investigation.  IPSCO  submitted 
alternative  model  matches  for  "similar" 
products  which  differ  from  the  matrices 
which  result  from  an  application  of  the 
Department's  model  match  hierart;hy 
IPSCO  contends  that  the  Departments 
hierarchy  was  constrjcled  with  large, 
integrated  steel  companies  in  mind 
This  causes  U.S.  sales  of  a  "commodity 
product"  to  be  compared  to  home 
m.arket  sales  of  "a  niche  product  that 
commanded  a  premium  price."  IPSCO 
argues  that  the  hierarchy  results 
therefore  violate  19  U.SC.  1677(16)(B) 
because  the  hierarchy's  matches  are 
neither  "approximately  equal  in 
commercial  value"  nor  "like  in  the 
purposes  for  which  used"  To  corre<;t 
these  perceived  deficiencies,  IPSCO 
assigned  greater  weight  to  the  "edge" 
characteristic,  which  it  argues  has  a  far 
greater  impact  on  its  production 
processes  and  product  applications  and 
value  than  other  characteristics,  to 
arrive  at  its  reported  matches. 

Petitioners  argue  that  the  IPSCO 
methodology  is  a  difmer-minimizmg 
deviation  from  the  Departm-ents 
questionnaire,  which  was  incorrectly 
accepted  by  the  Department  for  the 
preliminary  determination.  Petitioners 
contend  that  the  Department,  rather 
than  interested  parties,  should  make  the 
determination  as  to  what  "similar" 
characteristics  are  of  the  most 
signiiTcance.  Petitioners  state  that  the 
ten  characteristics  listed  in  the 
Department's  model  match  hierarchy 
ensure  that  what  constitutes  the  most 
similar  merchandise  will  also  be  of 
approximately  equal  commercial  value 
and  similar  use. 

Department's  Position:  Insofar  as  both 
petitioners  and  IPSCO  contend  thai  for 
the  preliminary  determination  the 
Department  accepted  IPSCO's  proposed 
model  matching  methodology,  the 
preliminary  determinatjon  Concurrence 
Memorandum  makes  clear  that  we 
merely  selected  the  match  with  the 
lowest  absolute  value  difmer  in  order  to 


correct  the  computing  problem  post'd  by 
IPSCO's  presentation  of  more  thnn  one 
home  market  control  number  for  any 
given  "similar"  US  control  numtwr 
This  does  not  constitute  Department 
acceptance  of  IPSCO's  methodology. 

The  Depart.meni's  model  match 
hierarchy  was  devnlopeci  to  ensure 
matches  of  the  greatest  possible 
similarity  (regardless  of  the  nature  of  !he 
producing  company),  thereby  satisfying 
ihe  statutory  and  precedential  standards 
r;i'-d  by  IPSCO.  The  hierarchy's 
development  was  based  on  the 
r3<'partment's  experience  in 
administering  several  steel  import 
agreements  and  consideration  of 
interested  party  comments  on  a 
proposed  hierarr.hv  for  these 
investigations.  IPSCO  did  not  submit 
any  comments  on  the  model  match 
hierarchy.  The  criteria  were  selected  in 
order  to  reflect  equal  commercial  value. 
.Additionally,  the  hierarchy  represents 
one  of  the  streamlining  steps  which  the 
Department  has  adopted  in  order  to 
make  the  task  of  completing  nineteen 
simultaneous  flat-rolled  steel 
investigations  possible  within  the 
statutory  time  frames.  Courts  have 
consistently  held  that  it  is  the 
Department,  rather  than  respondents, 
which  have  the  responsibility  for 
selecting  appropriate  matching  criteria. 
See,  Timl^en  Companv  v.  United  States, 
fi30  F.  Supp.  1327  (QT  1986);  United 
Engineering  and  Forging  v.  United 
States.  779  F.  Supp,  1375  (QT  1991) 
offd  without  opinion  92-1489  (Fed.  Cir. 
1993).  To  examiine  individual  company 
analyses  of  the  comparability  of  several 
individual  products  would  not  only  be 
impractical,  but  also  would  render  the 
entire  hierarchy  meaningless  and 
inconsistent  in  application.  Finally,  we 
note  that  'he  matches  resulting  from  the 
hierarchy  to  which  IPSCO  objects  fall 
within  the  Department's  20%  difmer 
Sijfety  net.  ensuring  that  we  compare 
merchandise  of    approximately  equal 
commercial  value.  "  Accordingly,  in 
order  to  ensure  consistency  among  all 
hot-rolled  steel  investigations,  we  used 
the  match  resulting  from  application  of 
the  Department's  hierarchy. 

Comment  29:  IPSCO's  further 
manufacturing  response  indicates  that  it 
produces  eighteen  off-specification 
products  at  Paper  Cal  and  ISI.  IPSCO 
argues  that  these  products  should  not  be 
included  in  the  margin  analysis  because 
they  are  "clearly  atypical"  of  IPSCO's 
overall  company  performance.  IPSCO 
notes  that  it  is  not  in  business  to 
produce  such  products,  and  that  to 
preserve  the  "fairness"  of  the  dumping 
analysis,  the  Department  should  base 
IPSCO's  margin  exclusively  on  prime 
material.  IPSCO  states  that  the 


Department  has  consistently  excluded 
deiective/o^-spedfication  products. 
Additionally,  IPSCO  notes  that 
exclusion  would  only  affect  off- 
specification  products  resulting  from 
further  manufacturing  operations,  and 
would  not  exclude  any  imported  hot- 
rolled  coil  subject  to  the  investigation. 

Petitioners  note  that  off-speaOcatioo 
material  is  an  unavoidable  offshoot  of 
IPSCO's  further  processing  of  coil  into 
prime  products,  and  is  therefore  not 
atypical  of  IPSCO's  selling  practices. 
Petitioners  further  note  that  the  IPSCO, 
Inc.  v.  United  States.  714  F.  Supp.  1211 
(CIT  1989).  ruling  mentioned  above 
establishes  requirements  to  determine 
the  circumstances  in  which  U.S.  sales 
may  be  determined  "atypical"  and  that 
IPSCO  did  not  attempt  to  show  that  any 
of  these  requirements  applied.  Finally, 
petitioners  note  that  the  sales  volumes 
reported  by  IPSCO  for  off-specification 
products  have  repeatedly  been  revised. 

Department's  Position:  As  the  volume 
of  secondary  merchandise  was  a  small 
portion  of  sales  and  is  not  representative 
of  IPSCO's  overall  sales,  they  were 
excluded  from  the  Department's 
analysis. 

Our  cite  to  OCTG  at  the  preliminary 
determination  was  inapposite  with 
respect  to  this  issue  [dCTG  matched  off- 
specification  products  to  off- 
specification  products  in  both  markets, 
while  this  case  involves  off- 
specification  products  in  the  US. 
market  only).  In  this  case,  the  ofT- 
specification  products  are  distressed 
merchandise  which,  although  inevitably 
generated  during  the  course  of  IPSCO's 
manufacturing  process,  is  sold  in  very 
small  quantities.  The  instant  case  is 
similar  to  the  situation  in  Silicon  Metal 
From  Argentina.  56  FR  37891,  37897 
(August  9, 1991)  (final  determination)  in 
that  this  case  features  limited  quantities 
of  off-specification  material.  We  note 
that  IPSCO  has  consistently  maintained 
its  reported  percentage  of  off- 
specification  products  at  a  small 
percentage  of  U.S.  sales,  and  that 
petitioners'  concern  regarding  changing 
underlying  data  applies  to  small 
changes  to  the  total  reported  volume 
and  value  of  subject  merchandise,  not 
the  percentage  of  off-specification 
products.  Additionally,  we  note  that 
hot-rolled  carbon  steel  further  processed 
into  off-specification  pipe  in  the  home 
market  is  not  subject  to  the 
investigation.  Accordingly,  there  are  no 
matches  for  these  products  in  the  home 
market.  As  IPSCO's  production  of  off- 
specification  products  is  excludable  as 
per  the  Department's  decision  on 
treatment  of  secondary  merchandise  in 
these  investigations  (See  Appendix  II. 
Final  Determination  of  Sales  at  Less 
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Than  Fair  Value;  Certain  Cold-Rolled 
Carbon  St»el  Flat  Products  from 
Argentina),  wa  excluded  off- 
specification  products  from  the  margin 
analysis. 

Comment  30  Petitioners  note  that  the 
physical  characteristic  '.Produced  by 
IPSCO  in  the  Product  Specification 
computer  field  which  distinguishes 
steel  plate  cut-to-length  from  a  coil  frori! 
steel  plate  which  has  never  been  coiled 
(discrete  plate),  was  not  identified  by 
the  Department  in  the  model  matching 
hierarchy  and  therefore  represents  a 
new  charactenstic.  Petitioners  nota  that 
the  Department's  clarifir^tion  to 
Appendix  V  of  the  questionnaire  niics 
out  new  characteristics  by  stating  that 
"other  physical  characteristics  NOT 
identified  in  our  list  of  criteria  are  not 
relevant  for  the  purposes  of  our 
analysis."  Petitioners  contend  that  the 
Department,  and  not  interested  parties, 
makes  the  determination  as  to  what 
constitutes  the  most  appropriate 
matches. 

IPSCO  conte.nds  that  the  Department's 
questionnaire  required  that  IPSCO 
respond  to  every  Held  in  the  database 
and  that  it  placed  in  the  Product 
Specification  field  what  it.  based  on  its 
invoices  and  sales  literature,  clearly 
regards  as  a  key  physical  characteristic 
or  "specification  "  IPSCO  claims  that 
there  are  "significant"  cost,  value,  and 
use  differences  between  steel  plate  cut- 
to-length  from  coil  and  discrete  plate. 
IPSCO  argues  that  the  Department  has 
"no  authority  to  disregard  fundamental 
differences  in  production  process  and 
physical  properties  in  determining 
whether  two  products  are  identical  for 
model  match  purposes." 

Departmpnt  s  Position  We  agree  with 
petitioners,  in  part  There  are  certain 
terms  which  are  considered  universal  in 
the  steel  industry  (eg  ,  "specification") 
and  are  included  in  standard  indust.'y 
handbooks,  [e  g  ,  1987  Annual  Book  of 
\STM  Standards,  Section  I.  Iron  and 
Steel  Products.  Volume  1  03,  Steel- 
Plate,  Sheet.  Strip.  Wire,  the  ASTM 
Handbook).  We  note  that  the  ASTN1 
Handbook  clearly  identifies 
"specifications"  to  be  the  complete 
standards  for  a  particular  product,  such 
as  "A-570."  In  other  words, 
"specification"  is  a  term  of  art  in  the 
steel  industry,  and  it  was  reasonable  for 
the  Department  to  expect  that  all  steel 
producers  would  be  familiar  with  the 
term.  We  further  note  that  IPSCO's 
September,  3,  1992,  Section  A 
questionnaire  response  at  Exhibit  VI, 
page  four,  lists  several  ASTNl 
designations,  indicating  that  IPSCO  i3 
familiar  with  the  ASTM  meaning  of  the 
term  "specification."  Accordingly,  it 
was  clear  from  the  questionnaire  what 


the  Department  was  requesting  in  the 
product  specification  computer  field. 
For  certain  specifications  of  steel,  there 
are  additional  distinctions  referred  to  as 
"grades,"  which  the  Department 
requested  be  reported  in  the  product 
grade  field,  anci  which  are  clearly 
broken  out  as  sub-categories  in  certain 
.^ST^^  specifications  (see  ASTM 
Handbook,  page  386.  section  11. 2).  For 
example,  IPSCO's  Section  A  response 
includes  a  list  of  "Grade  Codes  "  For 
Grade  A.570,  IPSCO  lists  four 
subcategories  which  are  considered, 
throughout  the  industry,  to  mean 
"grades."  In  fact,  IPSCO's  inclusion  of 
the  "OR"  prefix  before  the  exact  grades 
and  the  presence  of  several  AST\1 
product  specifications  on  IPSCO's  list  of 
"grade  codes"  further  ccjnfirms  that 
IPSCO  must  be  familiar  with  the 
distinctions  sought  in  the  Department's 
questionnaire.  In  addition.  IPSCO  s 
proposed  "specifications"  are  clearly 
not  the  type  of  chemical  and  mechanical 
product  characteristic  sought  in  the 
product  specification  and  product  grade 
computer  fields.  Rather,  IPSCO's 
addition  is  a  physical  characteristic. 
which  not  only  was  adequately  captured 
in  the  Department's  thickness  and  width 
categories  {i.e.,  certain  width  and 
thickness  categories  are  mutually 
exclusive  and  thereby  address  IPSCO's 
concern),  but  also  which  was  excluded 
by  the  Department's  clarification  to 
Appendix  V.  Finally.  IPSCO's  addition 
would  be  the  second  of  ten 
characteristics  in  the  product-matching 
hierarchy.  For  the  first  charadenstic. 
IPSCO  assigned  all  of  its  plate  to  the 
same  quality  group.  In  effect,  IPSCO's 
introduction  of  the  new  characteristic 
assumes  the  highest  level  in  the  model- 
matching  hierarchy.  If  the  Department 
were  to  accept  IPSCO's  methodology, 
the  new  characteristic's  position  in  the 
hierarchy  would  inevitably  lead  to  a 
number  of  matches  different  from  those 
intended  by  the  Departm.ent. 
Accordingly,  the  Department  rejected 
the  data  reported  by  IPSCO  in  the 
product  specification  field. 

For  furtner  comment  on  the  issue  of 
model  matching,  see  our  response  to 
Comment  28. 

As  the  Department  had  the 
information  necessary  to  correct  this 
error  and  as  the  correction  would  not 
require  a  complete  reconcordance  of 
IPSCO's  data,  we  removed  the  effect  of 
the  information  contained  in  the 
product  specification  category.  The 
Department  identified  those  home 
market  control  nurntwrs  for  which  the 
product  specification  was  a 
di.stinguishing  characteristic,  and 
collapsed  these  incorrectly  separated 
home  market  control  numbers  and 
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matched  the  collapsed  control  numbers 
to  the  appropriate  U.S.  control  number. 

Comment  31:  Petitioners  argue  that 
the  number  of  discrepancies  found  at 
verification  at  Paper  Cal  "undermines 
the  reliability"  of  Paper  Cal's  sales  data 
and  that  BIA  should  be  applied  to  all  of 
Paper  Cal's  sales  as  a  result,  in 
accordance  with  past  practice  and 
precedent.  These  errors  include  Eight 
invoices  on  which  subject  merchandise 
was  not  reported;  one  reported  sale  of 
further  manufactured  steel  plate 
merchandise  which  the  Department 
previously  excluded  from  the 
investigation  as  it  represented  a  small 
percentage  of  IPSCO's  business;  a 
misreporting  of  the  level  of  trade  for  one 
US.  customer;  one  sale  in  wliich  the 
thickness  was  misreported  which  led  to 
the  wrong  U.S.  control  number  selection 
for  a  home  market  match;  the  possibility 
of  misreported  U.S.  control  number 
selection  because  Paper  Cal  on  occasion 
fills  orders  for  mill  edge  coil  with  slit 
edge  coil  or  vice  versa;  and  the  fact  that 
estimates  were  used  to  determine  three 
of  the  product  characteristics  for  source 
coils  of  the  cover  sheets  sold  in  the  U.S. 
market.  Petitioners  argue  that  the 
estimates  were  developed  on  an 
inconsistent  basis  and  that  IPSCO 
provided  no  evidence  that  the  estimates 
were  based  on  actual  data. 

IPSCO  contends  that  these 
deficiencies  are  minor,  that  the  errors, 
and  the  appropriate  corrections,  were 
verified  at  Paper  Cal  and  that  most  of 
these  errors  have  been  corrected. 

Department's  Position.  These  errors 
were  not  so  numerous  and  so  significant 
that  the  underlying  reliability  of  the 
Paper  Cal  response  is  in  question.  The 
Department  has  responded  to  those 
errors  not  corrected  as  a  resu't  of  our 
April  28.  1993  letter  by  applying  BIA  to 
the  U.S.  sales  which  were  unreported  as 
these  products  were  in-scope 
merchandise.  As  BIA,  we  have  used  the 
highest  non-aberrant  transaction 
calculatad  margin.  For  the  one  sale  with 
the  misreported  thickness,  the  issue  is 
moot  because  the  product  in  question  is 
an  off-specification  product  and  has 
been  excluded.  As  IPSCO  maintains  no 
information  on  the  edge  of  the 
merchandise  shipped  to  the  customer,  it 
used  the  only  information  it  had 
available,  which  was  duly  verified.  The 
Department  used  this  data  for  final 
margin  calculations.  As  the  rejects  were 
eliminated  from  IPSCO's  final  margin 
analysis,  the  issue  of  physical 
characteristics  for  these  products  is 
moot,  IPSCO  corrected  the  level-of-trade 
error  and  removed  the  further 
manufactured  plate  sale  in  its  May  6. 
1993,  submisSon  as  requested  by  the 
Department. 
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Comment  32:  Petitioners  note  that  for 
one  sale  examined  at  verification,  the 
freight  rate  reported  in  IPSCO'i 
questionnaire  response  was 
substantially  above  the  actual  freight 
rate  reported  on  the  shipping 
documents.  Petitioners  further  note  that 
the  Department  found  during 
verification  that  the  reported  amounts 
differed  from  the  amounts  billed  by  the 
freight  carriers.  Petitioners  argue  that  as 
the  freight  rates  which  IPSCO  charged 
its  customers  were  different  from  the 
rales  charged  to  IPSCO  by  the  freight 
carrier,  the  Department  should  either 
deny  an  adjustment  for  freight  in  the 
home  market  or  use  BIA  on  inland 
freight. 

IPSCO  argues  tl^at  the  misr^ported 
rate  in  the  salos  trace  was  the  result  of 
a  clerical  error  based  on  metric'lmperial 
conversion  that  was  verified  and 
corrected  in  its  revised  computer  tape 
submitted  May  6,  1993.  IPSCO  argues 
that  the  differences  In  actual  and 
reported  freight  expen.ses  were 
"minute."  IPSCO's  October  20,  1992, 
sales  response  indicates  that  this  minor 
difference  resulted  from  IPSCO's 
practice  of  charging  the  customer  for 
freight  based  on  a  quote  from  the  carrier 
at  the  time  the  order  is  placed. 

Department's  Position:  The  clerical 
error  found  in  the  sales  trace  cited  by 
petitioners  was  isolated  and.  therefore, 
not  so  significant  that  the  underlying 
acceptabihty  of  the  freight  expense  data 
was  in  question.  IPSCO  has  corrected 
this  error  at  the  Department's  request  on 
May  6, 1993,  The  Department  examined 
the  pattern  of  freight  variance  during 
verification  and  determined  that  the 
variance  was  small  and  that  IPSCO  had 
consistently  underreported  the  freight 
expense  in  the  home  market.  This  error 
worked  to  IPSCO's  disadvantage  so  the 
danger  that  this  error  is  self-serving  is 
eliminated.  As  the  method  for  reporting 
freight  expense  was  verified  and  the 
variance  had  the  effect  of  reducing 
IPSCO's  claimed  adjustment  for  home 
market  trfiight  expenses,  we  accepted 
the  home  market  freight  expenses  as 
reported  in  ihe  sales  response. 

Comment  33:  Petitioners  contend  that 
for  a  number  of  home  market  sales 
where  the  payment  terms  were  coded 
"Net  30  Days",  a  cash  discount  was 
inconsistently  deducted  from  the  sale. 
In  addition,  for  one  sale  examined  at 
verification,  the  cash  discount  reported 
was  substantially  above  the  actual  cash 
discount  calculated  from  actual  invoice 
and  payment  data.  They  argue  that  the 
data  reported  for  payment  terms  is 
"wholly  unreliable"  and  that  the 
Department  should  deny  an  adjustment 
for  cash  discounts  in  the  home  market. 


IPSCO  argues  that  the  difference 
between  the  reported  and  actual 
discount  was  the  result  of  a  clerical 
error  and  does  not  indicate  that  the  data 
reported  for  payment  terms  and  cash 
discounts  is  unreliable.  IPSCO  argues 
that  the  Department  verified  cunng  the 
sales  verification  that  IPSCO  has 
customers  who  receive  disc,our-,t.s  ih.'it 
are  different  from  the  reportud  data  fur 
the  payment  tenns, 

Deportment's  Position  The 
Department  confirmed  at  venfitjatjon 
that  the  single  identified  instance  of 
overreportmg  of  a  ca.^h  discount  was  tJie 
result  of  a  clerical  error  and  gave  IPSCO 
the  opportunity  to  correct  its 
submission  to  report  the  correct  valiie 
for  the  cash  dis/;ount,  IPSCO  submitted 
the  revised  data  on  May  6,  1993   The 
Department  uses  dis<";ounts  and  rt^b.iteH 
whenever  it  can  venfy  that  thpy  we.'-e 
offered  and  paid.  See.  Antifricticr; 
Beanngs  and  Parts  Tnereof  From  The 
Federal  Republic  of  Ge.Tnanv.  et.  al.,  56 
FR316  2,31717  (July  11, 1991)  (final 
results].  The  Department  ve.nfied 
original  source  documentation  advismg 
the  cu.stomer  of  the  availability  of  the 
discount.  Because  we  verified  the 
payment  of  a  ca.sh  discount  listed  on  the 
invoice  and  in  the  questionnaire 
response,  any  denial  of  IPSCO's  claimed 
cash  discounts  based  on  this 
inconsistency  alone  would  ba 
unreasonable  and  speculative. 
Therefore,  we  accepted  IPSCO's  claimed 
home  market  adjustment  for  cash 
discounts. 

Comment  34  Petitioners  argue  that 
IPSCO's  home  market  credit  expense  is 
flawed  in  three  ways  and  should  !x- 
recalculated.  First,  Lhey  claim  that 
IPSCO  made  no  credible  effort  tc 
provide  the  information  which  would 
allow  the  Department  to  reduce  the 
home  market  credit  expense  In 
connection  with  partial  payments. 
Second,  petitioners  claim  that  the 
IPSCO's  orectice  of  using  the  date  of  a 
credit  noie  for  any  given  transaction  as 
the  date  of  paNTnent  is  "wholly 
inconsistent  with  the  law  and  the 
Department's  practice."  Further,  they 
state  that  sales  documentation  gathered 
by  the  Department  at  verification 
demonstrates  that  IPSC-0  miscalculated 
the  credit  perioii,  Third,  petitioners  note 
that  IPSCO's  formula  for  calculating 
home  market  credit  expense  used  gross 
unit  price,  rather  than  a  discount-net 
price.  As  a  result  of  these  perceived 
flaws,  pwtiyoners  suggest  that  the 
Department  either  deny  the  adjustment 
entirely  or  employ  the  shortest  credit 
period  reported  for  anv  sale  as  BL^ 

IPSCO  mdicated  that  its 
recordkeeping  system  does  not  ponn;!  \' 
to  distinguish  between  receipt  of  parlial 


payments  on  the  one  hand,  and  r«:p'.pt 
of  final  payments  for  pnce-adjustt^d 
invoices  on  the  other  Additionally. 
ir.S(X)  states  tlio!  BIA  is  ur!t;t«t!fied  In 
i.";,.s  cj^.w  tK>f".au«^  ttie  r>par*:Tipr;!  did 
i".o1  request  '.'.a*  IPVT)  •;<Tf'V'r\^  er,'.- 
funher  ir:if;:'Tiia*:nin  ;i;i  't'ev^  ;s<.>.f*.  and 
''KH",e,.;se  th^'  f't»'j'ien;-v  '-if  paitial 
p,'.N"irients  i.«  ^^'n-M'"-  :[',  ?!ie  T'  ^  mrVfit 
If; an  in  t!:;e  iini'^', e  r". .'irk, ft   I}''S(",.(';  -  ■  'i-s 
t'''.'?i  i!  ,ist^(j  boV;  *"':>■!:  p c- ',■■■■■■  >"  '    .nteand 
tlie  gross  p.'-.Le-DasL'ci  urvd.'.  funnula  in 
both  the  U.S.  and  home  markets,  and 
that  any  recalculation  done  to  one  side 
must  be  done  on  the  other 

Department's  Position  We  i  >.:-»■»>  with 
respondents,  in  part.  Because  11  SCU  s 
records  simply  ao  not  allow  it  to  report 
partial  payments  (see  sales  verification 
report  page  12),  IPSCO  cannot 
reasonably  be  required  to  present  this 
information.  Petitioners'  dte  to 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  54  FR  18992, 19052  (May  3, 
1989)  is  inapposite  because  in  that  -fisp 
the  Department  accepted  a  responds :  •  s 


•i  submission  of 

tion  for  use  in 
■nses;  the 
'  submission 


f  Y  I 


volunteered  ani  vpr.t 

partial  payment  i.-  f  )r 

calculating  U.S.  crwi 

Department  did  not  r*- 

of  this  information  ,*. 

petitioners  f.:tp  one  ■=;:■:':[:-:,.;;■.',. 5  .:. stance 

in  IPSCO's  rv^*;">r;;iM''  w'lcre  t!,:*:-  'i-pnrtPr! 
payment  ::,.'*'  d:(:  vr."  rA,\^  •:  -tir^    ''■'■.'. 
note  issunn c:e  cl .i : e ,  r:  1- 1  •  ;■;  h  '  : ':  .- 
verification  report  mr  'he  ptiiucners 
dte  any  furthir   « ;  irrtncesof  this 
situation.  Accordmg:\   we  did  not  alter 
IPSCO's  reported  cred.t « x-ense  based 
on  either  of  these  rationales.  However, 
because  IPSCO  cclruleted  credit 
indusive  of  discern' s  ue  r>H:alcul8ted 
the  expense  by  exdu  ;  ; ;  >;  :  scounts  In 
both  the  U.S.  and  borne  inurKets  as 
required  by  our  standard  practice  as 
discussed  in  Sulfur  Dyes  Including 
Sulfur  Vat  Dyes  from  India,  58  FH  11835 
(March -1, 1993)  (final  determination). 

Comment  35:  Petitioners  note  that 
under  a  certain  rebate  scheme,  IPSCO 

Stays  rebates  to  a  cxistomer  at  a  fixed  rate 
or  pxirchases  totalling  less  than  an 
annualized  tonnage  and  another  rate  for 
additional  toimage  purchased. 
Petitioners  argue  that  IPSCO  incorrectly 
calculated  and  allocated  these  rebates 
because  IPSCO  determined  the  amoxmt 
of  rebates  on  the  basis  of 
approximations  as  opposed  to  readily 
available  actual  sales  information.  Also, 
petitioners  claim  that  IPSCO  incorrectly 
included  purchases  to  certain  affiliates 
of  the  customer  not  subject  to  the  rebate. 
Petitioners  recommend  that  the 
Department  reduce  the  amount  of  the 
rebate  from  the  "speculative"  amoxuit  to 
Lhe  "actual"  amount 
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Additionally,  petitioners  note  that 
IPSCO  reduced  tne  amount  of  rebate 
payable  to  this  aistomer  by  the  amount 
of  interest  charges  due  on  invoices 
outstanding  over  45  days.  Petitioners 
recommend  that  the  Department  should 
replace  the  understated  total  interest 
charge  with  a  BLA  figure. 

IPSCO  notes  that  at  the  time  it 
submitted  the  responses,  it  did  not  have 
year-end  Information  available  to  it. 
IPSCO  also  notes  that  it  paid  the  rebates 
on  a  quarterly  basis,  which  the 
Department  verified.  IPSCO  indicates 
that  the  rebate  was  applicable  to  all 
affiliates  of  this  customer,  not  just  those 
specifically  listed  by  petitioners.  IPSCO 
states  that  it  cannot  segregate  the  impact 
of  the  interest  charge  deduction  on 
specific  product  groups.  IPSCO 
contends  that  Departmental  precedent 
supports  customer-specific  adjustments 
of  this  nature.  Finally,  IPSCO  argues 
that  the  Interest  formula  was  not  only 
chanced  for  the  second  quarter  of  1992, 
but  also  verified  in  its  application. 

Department's  Position.  We  agree  v,-\ih 
respondents.  With  respect  to  petitioners' 
charge  that  IPSCO  based  the  calcula'jon 
of  the  rebate  due  to  this  customer  on 
approximated  data,  we  agree  with 
IPSCO  that  it  provided  the  data  it 
actually  used  to  calculate  the  rebate 
payable  for  the  first  and  second  quarters 
of  1992.  In  Porcelain-on-steel  Cooking 
Ware  from  Mexico.  55  FR  21061,  21062 
(May  22,  1990)  (final  determination  of 
administrative  review),  relied  on  by 
petitioners,  the  Department  determined 
that  reasonable  allocations  for  rebate 
expenses  were  allowable  when  specific 
information  on  individual  sales  was  not 
available.  Certain  Internal-Combustion, 
Industrial  Forklift  Trucks  from  Japan,  53 
FR  12522. 12571  (April  15,  1988)  (final 
determination),  also  cited  by  petitioners, 
is  not  relevant  here  as  it  refers  to  the 
reporting  of  interest  revenue 
adjustments  as  a  part  of  credit  expense 
IPSCO  pays  this  rebate  net  of  interest 
and  does  not  maintain  records  of 
interest  receipts  separately.  The  only 
additional  LnformaLion  IPSCO  could 
have  submitted  regarding  this  expense 
is  the  year-end  accrual  calculations, 
which  not  only  would  not  have  been 
available  at  the  time  IPSCO  was 
completing  the  supplemental 
questionnaire,  but  also  would  have 
represented  new  factual  information  by 
the  time  it  could  have  been  submitted. 
The  letters,  calculation  worksheets,  and 
proof  list  by  product  entries  examined 
at  verification  make  clear  Lbat  all 
affiliates  of  the  customer  are  eligible  for 
the  rebate  program. 

The  Department  verified  that  IPSCO 
books  the  rebate,  net  of  interest,  into  its 
proof  list  by  product.  Additionally,  we 


note  that  IPSCO  provided  the  greatest 
level  of  product-specific  Information  it 
rnnld  by  excluding  the  "HSS"  product 
cat^ory  from  the  reported  rebate 
payment.  Finally,  the  verification 
exhibit  clearly  explains  the  change  in 
interest  formula  for  the  second  quarter. 
As  a  result,  we  did  not  alter  the  reported 
rt<bate 

Comment  36:  Petitioners  note  that  for 
the  rebate  expenses  EPSCO  is  claiming 
in  the  home  market  for  one  customer. 
there  was  no  formal  agreement  for  the 
rebate,  and  the  expenses  were 
purportedly  the  result  of  post  sale  price 
neji^otiations.  Petitioners  further  note 
that  [PSCO  has  indicated  that  this  rebate 
was  a  one  time  verbal  arrangement, 
whiL.h  was  not  anticipated  when  the 
sale  was  made.  As  a  result,  petitioners 
state  that  undwr  current  Department 
practice  the  adjustment  should  be 
denied  Petitioners  also  contend  that 
bw:ause  IPSCO  has  indicated  that  the 
rebate  could  be  cJiaracterized  as  "some 
form  of  price  protection  adjustment"  but 
did  not  provide  an  adequate  explanation 
of  the  price  protection  arrangements  the 
ed'ustment  should  be  disallowed. 

IPSCO  states  that  it  was  not  unusual 
durini?  1992  for  ste*)l  companies  similar 
to  IPSCO  to  negotiate  post-sale  rebates 
or  other  such  price  adjustments. 
Further,  IPSCO  states  that  the  depressed 
stee!  market  in  1992  supports  its  claim 
that  the  timing  of  the  rebate,  which  it 
claims  was  reached  only  after  extensive 
negctiation.  is  not  relevant. 
Additionaliy,  IPSCO  claims  that  in 
previous  cases,  the  Department  has 
accepted  similar  post-sale  rebates  when 
they  were  found  acceptable  at 
venfir.ation.  Finally.  IPSCO  states  that 
the  label  "price  protection  agreement" 
should  have  no  bearing  because  IPSCO 
clearly  reported  the  payment  in 
question. 

Department's  Position  We  agree  with 
respondents,  in  part.  Although  this 
rebate  does  not  conform  to  the 
Department's  standard  for  rebates,  these 
expenses  are  cla-ssifiable  as  {wst-sale 
price  adjustments.  In  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Beanngs)  and  Parts  Thereof  from 
France,  57  FR  28360  28400-28402  (June 
24,  1992)  (final  results  of  review),  the 
Department  treated  post-sale  price 
adjustments  as  indirect  selling 
expenses,  instead  of  direct  selling 
expenses,  solely  because  the  adjustment 
was  not  tied  to  the  products  on  which 
thev  were  granted.  As  IPSCO  jJroperly 
tie<i  the  price  adjustment  to  the 
products  on  which  it  was  granted,  and 
as  it  was  verified,  we  have  accepted  the 
pnce  adjustment  a.s  a  direct  selling 
expense. 


We  agree  with  petitioners  that  the 
Department's  standard  practice  is  not  to 
accept  price  adjustments  instituted 
retroactively  after  the  filing  of  a  petition. 
However,  as  it  is  clear  from  the  evidence 
on  the  record  that  this  adjustment  was 
made  before  the  June  30.  1992  filing  of 
the  petition,  timing  is  not  an  issue. 

Comment  37:  Petitioners  contend  that 
IPSCO  failed  to  report  indirect  selUng 
expenses  appearing  on  lEI's  financial 
records.  Additionally,  petitioners  point 
to  two  differing  figures  and  state  that  the 
Department  discovered  at  verification 
that  the  value  used  in  IPSCO's 
calculation  of  indirect  selling  expenses 
paid  out  of  EEI  and  atti-ibuted  to  ISI  and 
Paper  Cal  had  been  understated. 
Petitioners  reauest  that  the  Department 
correct  both  of  these  errors  in  tiie  final 
determination. 

IPSCO  states  that  it  did  not  report 
certain  selling  expenses  because  they 
were  attributable  to  PP  activities 
conducted  by  lEI  on  behalf  of  IPSCO, 
because  there  is  no  deduction  from  PP 
for  U.S.  indirect  selling  expenses.  With 
respect  to  the  charge  that  IPSCO 
underreported  relevant  expenses,  IPSCO 
counters  that  the  Department  did  not 
note  any  discrepancy  in  its  verification 
report  and  that,  in  any  case,  the  lesser 
of  the  two  figures,  which  it  reported  in 
the  response,  ties  to  the  general  ledger 
(as  verified  by  the  Department)  and 
represents  the  actual  expense  in 
question. 

Department's  Position:  Because  there 
is  no  deduction  from  PP  for  indirect 
selling  expenses  connected  with  PP 
sales,  IPSCO's  failure  to  report  the 
relevant  EI  expenses  is  without  effect. 
For  those  lEI  expenses  which  IPSCO 
allocated  to  ISI  and  Paper  Cal,  we  have 
identified,  based  on  verification 
exhibits,  which  expenses  are  properly 
attributed  to  U.S.  indirect  selling 
expenses,  and  which  to  further 
manufacturing  costs.  Accordingly,  we 
did  not  adjust  IPSCO's  reported  U.S. 
indirect  selling  expenses. 

Comment  38:  Petitioners  contend  that 
as  IPSCO's  subsidiaries  did  not  have 
any  borrowings  in  the  U.S.  market, 
IPSCO  should  not  be  allowed  to  claim 
the  U.S.  prime  interest  rate  for  its 
calculation  of  credit  expense  on 
purchase  price  sales.  Petitioners  also 
request  that  because  of  the  Department's 
discovery  of  incorrectly  reported  credit 
expenses  on  five  sales  records,  the 
Department  should  reject  IPSCO's 
claimed  credit  expense  period  in  favor 
ofBIA. 

IPSCO  cites  United  Engineering  6" 
Forgingv.  U.S..  779  F.  Supp.  1375. 
1386-7  (OT  1991)  (decided  November 
18. 1991)  [United  Engineeringi  where 
the  court  held  that  a  respondent  should 
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be  assigned  an  available  US.  borrowing 
rate  if  it  is  lower  than  the  home  market 
rate,  if  it  had  access  to  such  loans. 
IPSCO  argues  that  the  absence  of  US 
borrowings  is  matched  with  limited 
home  market  borrowings  to  cover 
"extremely  short-term  deficiencies  " 
Finailv,  IPSCO  notes  it  submitted  a 
signed  agreement  from  IPSCO's  main 
bank  constitutes  "actual  proof  that  sucii 
credit  was  available," 

Department  s  Position:  We  agree  with 
respondent.  For  ESP  sales,  although  the 
Department  does  not  agree  with  all 
aspects  of  United  Engineering,  the 
Department  used  the  U  S  rate  as  IPSCO 
demonstrated  that  it  was  able  to  obtain 
funds  at  this  rate,  and  we  assume  IPSCO 
would  have  used  the  lower  rate 
available  in  the  United  States.  At 
verification  the  Department  was  unable 
to  confirm  IPSCO's  access  to  the 
reported  interest  rate  based  on  actual 
U.S.  borrowings  during  the  POL 
However,  we  did  venfy,  through 
examination  of  onginal  letters,  the 
documentation  IPSCO  provided  from  its 
bank  establishing  terms  of  access  to 
funds  and  listing  rates  in  effect  during 
thePOI 

For  PP  sales,  while  the  Department's 
normal  policy  is  to  use  the  home  market 
rate  in  the  absence  of  U  S  borrowings, 
we  noted  that  EI,  which  is  located  in 
Iowa,  takes  legal  possession  of  all  PP 
sales  from  IPSCO  to  customers  in  the 
United  States  (see  the  Sales  Verification 
RepwDrt)  and  invoices  tfie  customers. 
Accordingly,  it  is  reasonable  to  assume 
in  this  instance  that  IPSCO,  through  lEI, 
would  have  been  able  to  borrow  at  the 
U.S.  rate  should  the  need  have  ansen. 
Therefore,  we  used  the  U.S.  rate  for  both 
ESP  and  PP  sales. 

With  respect  to  petitioners'  request 
that  we  use  BL\  for  the  pa\Tnent  period, 
the  errors  found  at  verification  were 
minor  and  clerical  in  nature 
Consequently  we  used  the  corrected 
amounts  reported  by  IPSCO  at  the 
request  of  the  Department  in  the  final 
determination. 

Comn^ent  39:  Both  petitioners  and 
respondent  addressed  the  issue  of  a 
value-added  adjustment  to  off- 
specification  material  in  their  case 
briefs. 

Department's  Position:  As  we  are 
excluding  off-specification  material 
from  our  analysis  in  this  case,  this  issue 
is  no  longer  pertinent.  See  Comment  29 

Comment  40:  Petitioners  state  that 
IPSCO  improperly  excluded  the  costs 
associated  with  work-in-process 
inventory  from  the  cost  of  production. 

IPSCO  contends  that  it  excluded 
work-in-process  inventory  from  its 
reported  cost  of  manufacturing  given  its 
interpretation  of  the  Department" 


questionnaire  requesting  information  on 
manufacturing  costs  ipcum?d  during  the 
period  of  investigation. 

Department's  Position  The 
Department  agrees  with  the  petitioners. 
Opening  inventories  are  subject  to 
processing  during  the  pf>riod  of 
investigation.  In  reporting  rxi-st  of 
manufacturing,  the  effects  of  lx;th  the 
beginning  and  ending  inventories  are 
required  in  the  calculation,  Thert^fore, 
we  have  corrected  the  cakxilatior  by 
including  the  cost  effwi  of  beginning 
and  ending  work-in-prcx:es8  inventories 
based  on  verified  information  IPSCXD 
submitted  on  the  record 

Comment  41  Petitioners  maintain 
that  because  IPSCO  was  unable  to 
identify  foreign  excJhan>je  gains  to  the 
subject  merriiandise,  U'SCTJ  should  not 
be  penrutted  to  offset  its  calculated 
interest  rest  with  fon?ign  exchange 
gains. 

PSCO  argues  that  m  DRAMS  of  One 
Mpgab\1e  and  Above  From  Korea,  58  PR 
1 ,546  7  '(March  2  3   1 993)  (final 
determination),  ttie  Department 
recognized  the  amount  of  exchange 
gain.s  and  losses  during  the  (>eriod. 
regardless  of  the  respondent's  inability 
to  identify  them  wuh  a  product.  IPSCO 
declares  that  while  :l  was  unable  to 
identify  Lhe  foreign  exchange  to  the 
subiect  merciiandise,  it  used  the  most 
reasonable  and  specific  allocation 
method  available  to  it,  assigning  the 
exchanjje  lc>s  or  gain  over  all  sales. 

Department's  Position  The 
Department  asjrw:?s  wi;h  the  petitioners. 
Consistent  with  DRAMS  58  FR  at  15475 
and  1.5480  the  Department  is  requiring 
that  foreign  transaction  gains  be 
identified  to  the  subitct  merchandise  in 
order  to  be  included  m  the  interest 
expense  calculation.  The  foreign 
exchange  gain  was  disallowed  given  the 
fact  that  the  respondent  was  unable  to 
identify  the  tranMction  gains  to  the 
subject  merchandise. 

Comment  42  Petitioners  argue  that 
IPSCO's  methodolugy  used  for  its  G4A 
expense  calculation  includes  the  G&A 
expense  associated  with  only  two  of  its 
four  divisions,  steel  mill  products  and 
fabricated  products.  Therefore,  the 
petitioners  urge  the  Department  to 
include  all  G&A  expenses  in  the  cost  of 
production. 

IPSCO  contends  that  basing  their 
submitted  G&A  expense  calculation  on 
the  G&A  expenses  recorded  for  the  steel 
mill  products  division  and  the 
fabncjited  products  division  yields  a 
more  accurate  and  consistent  result  than 
using  the  total  G&A  expense  of  IPSCO, 
Inc. 

Department's  Position:  The 
Department  agrees  with  petitioners. 
Because  IPSCO  initiated  its  divisional 


rnporting  system  in  1992  and  'twr^use 
'iie  G&A  expense  ai!ix:al!on  is  baseri  on 
an  asMt  ana  historical  (1991)  sales/ 
consumption  allocation  percentage,  we 
revised  the  submitted  amounts.  The 
Department  has  based  the  revised 
amotuit  on  the  total  G&A  expense  of 
IPSCO,  Inc. 

IPSCO's  allocation  methodology 
attributed  the  same  amount  of  G&A 
expense  to  all  products.  However, 
generally  products  with  greater 
production  costs  require  a  larger  portion 
of  G&A  expense.  Accordingly,  the 
Department  has  revised  IPSCO's 
allocation  methodology  to  be  based  on 
cost  of  sales. 

Comment  43:  Petitioners  state  that 
submitted  G&A  expense  was  allocated 
on  a  p>er  ton  basis  instead  of  the 
Department's  usual  methodology,  a 
percentage  of  cost  of  sales.  They  further 
state  that  ISI  and  Paper  Cal  calculated 
their  G&A  expense  using  six-month 
figures  as  opposed  to  annual  figures. 

IPSCO  states  that  at  the  time  it 
prepared  its  response  to  the 
Department's  questionnaire,  only  six- 
month  figures  were  available. 

Department's  Position:  The 
Department  calculates  G&A  expense 
based  on  annual  amounts  given  the 
periodic  nature  of  these  costs. 
Accordingly,  the  Department  has 
revised  IPSCO's  submitted  amounts  for 
purposes  of  the  final  determination. 

UDnunent  44:  Petitioners  contend  that 
IPSCO  must  include  year  end  accrual 
costs  for  pension,  profit  sharing,  layoff 
and  management  incentive  in  its 
submitted  cost  of  production. 

With  respect  to  the  pension  accrual, 
IPSCO  states  that  the  accrual  was  a 
provision  for  IPSCO's  potential  future 
liabiUty  under  its  defined  benefits 
pension  plan  and  thus  not  attributable 
to  1992  production.  IPSCO  states  that  its 
profit  sharing  and  management 
incentive  provisions  reflected  actual 
and  potential  awards  to  company 
officials  based  on  IPSCO's  level  of 
profitabiUty  in  1992.  Because  IPSCO 
made  virtually  all  of  its  profits  in  1992 
through  spiral  product  from  its  Energy 
Products  division,  the  profit-sharing  and 
management  incentive  generated 
through  this  operation  are  not  properly 
included  in  IPSCO's  cost  of  production 
for  the  subject  goods.  IPSCO  stated  that 
the  layoff  accrual  was  not  included  in 
submitted  costs  because  it  related  to 
anticipated  layoffs  in  1993. 

Department's  Position:  The 
Department  agrees  with  petitioners. 
Consistent  with  IPSCO's  financial 
statement  and  Canadian  GAAP,  the 
Department  revised  the  response  to 
include  these  costs.  Regardless  of  when 
these  items  were  paid,  the  costs  were 
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mcurred  in  1992  and  relate  to  the 
subject  merchandise.  IPSCD's  profit 
sharing  and  Management  incentive 
program  costs  wer*  paid  based  on  the 
company's  performance,  without 
consideration  of  which  division  was 
more  profitable. 

Comment  45  Petitioners  contend  that 
IPSCO  must  include  the  costs  a.ssocia'H.-i 
with  idled  plant  facilities  located  in 
Hawaii  and  Richmond,  B  G.  m  the  c:ost 
cf  production. 

frSCO  arirues  that  because  tliese 
facih'vies  never  have  and  never  will 
produce  flat-rolled  steei,  thev  had  no 
impact  whatsoever  on  Li'SCO's  costs  of 
producing  the  produ.:;is  under 
invesn^ation 

Department  s  Positiur  The 
Department  agrees  with  the  n?spondent 
Becau-so  the  'osts  HssociatPd  with  the 
idled  facihiies  relate  to  r.on  subiw.-t 
merchandise  they  have  been  propo.'ly 
exrluided  frtrim  the  cn<it  of  produclion. 

Comment  46  Petitioners  contend  that 
IPSCC)'s  allocation  of  niatenal  and 
overhead  costs  should  be  reitxrttKi 
Petitioners  farther  state  thit  tecause  the 
company  sta'ed  that  total  input  scrap 
tons  was  the  primary  fec^^nr  used  in 
allocating  production  costs  to  the  three 
product  groups,  an  ad)ustment  should 
be  mdde  to  evenly  distribute  production 
costs  based  on  input  scrap  ton,>. 

IPSCO  stBit'S  that  It  utili2«s  scrap 
input  tons  as  its  primary  factor  in  the 
aJloration  of  production  costs  among  its 
three  product  groups.  However.  EPSCO 
also  uses  other  factors  :n  allocating 
costs  IPSCO  states  that  seme  costs,  such 
as  alloys,  are  charged  to  product  groups 
based  on  usage 

Department  s  Position  The 
Department  agrees  with  'he  respondent. 
It.  its  response,  IPSCO  states  that  scrap 
trput  tons  are  the  priT-ary  factor  in 
allocating  liquid  metal  produrt;or  costs 
among  its  three  product  groups.  IPSCO 
also  states  that  some  inputs  are  charged 
to  product  groups  based  on  usage.  Based 
on  our  review  of  EPS(X)  s  allocation 
methodology  and  the  fart  that  it  is  in 
conformity  with  its  internal  cost 
accounting  practices,  the  Department 
finds  the  allocation  methodology 
reasonable. 

Commert  47  Petitioners  s'ate  that 
certain  G&A  expenses  incun-ed  by  lEI. 
Lhe  parent  company  of  ISI  and  Paper 
Cal,  on  behalf  of  ISI  and  Pspf  r  Cal  were 
not  included  m  the  subm,it;ed  GA.A  cost. 

IPSCO  states  that  they  properly 
attributed  the  expenses  of  its  U.S. 
holding  company.  lEI.  to  the  further 
mar.ufactunng  activities  of  ISI  and 
Paper  Cal, 

Department's  Position  The 
Department  agrees  with  petitioners  K\\ 
expenses  incurred  by  lEI  on  behalf  of  ISI 


and  Paper  Cal  should  be  included  in  the 
GAA  expense  calculation.  The  general 
expenses  incurred  by  a  parent  company, 

without  operations,  relate  to  all  of  its 
subs- diaries  with  operations.  Because 
the  Departm.ent  includes  all  costs  in  it* 
calculations  it  is  net:essary  that  all  the 
Gk\  expenses  of  lEI.  a  non-operational 
entity  f»e  included  in  the  submitted 
-.OS's  rPSCX)  did  rot  uiclude  the  general 
expenses  in  its  submitted  calculations. 
The  Department  revised  Lhe  GA.\ 
expense  of  Paper  Cal  and  ISI  to  account 
for  the  costs  reflected  on  DEI' s 
consolidated  financial  statement. 

Sidbec-Dosco  (Sidbec) 

Comment  48:  Petitioners  ari^ie  that 
Sidbec's  model  match  method,  as  used 
in  the  December  21. 1992.  pTtduci 
concordance  is  hmdamentaliv  flawed. 
Petitioners  allege  this  to  be  tne  r^se 
because  Sidbec,  rather  than  conforming 
to  the  Department's  requirements. 
matched  products  to  more  narrowly 
drawn  Sidbec  product  codes 
Furthermore,  once  Sidbec  matched  a 
U.S.  sale  to  a  home  market  product. 
Sidbec  removed  that  home  rr.a  ket 
product  from  the  "pool"  of  eliijibie 
matches.  Therefore,  some  U.S.  products 
were  matched  with  a  home  market 
product  which  was  not  the  most  similar. 
Because  of  these  errors,  petitioners  ur^e 
that  the  Department  should  reject  the 
December  21, 1992,  concordance,  and 
resort  to  BIA. 

Respondent  maintains  that  its  initial 
matching  by  product  code  produced 
matches  that  were  Identical.  Therefore. 
Sidbec  maintains  that  petitioners' 
argument  against  this  step  is  without 
legal  foundation.  Sidbec  acknowledges 
that  its  December  21.  1992,  pro<:^uct 
concordance  produced  poor  matches. 
but  claims  that  the  Department  s 
instructions  were  ambiguous.  Sidbec 
quotes  from  the  Department  s 
questionnaire  which  states  that  "each 
product  will  have  a  unique  <~ontrol 
number."  Sidbec  presumed  that  Llie 
Department  had  stipulated  tins  for 
computer  progrsnuning  reasons.  Sidbec 
admits  that  as  a  result,  "(i'n  a  number 
of  instances,  (it)  was  unable  to  match 
the  most  similar  home  market  product 
to  a  product  sold  in  the  United  States. 
simply  because  the  desired  hone 
market  product  had  already  been 
mafc/iet/ to  another  product  sold  in  the 
United  States."  Because  of  its 
contention  that  the  error  lay  solely  with 
the  Department.  Sidbec  argues  that  the 
Department  cannot  apply  BL*. 

Department's  Position:  In  the 
narrative  that  accompanied  its 
concordance  submitted  on  December  21, 
1992  Sidtiec  made  no  reference  to  any 
difficulty  or  disagreement  it  had  with 


the  Etepartment's  model  matching 
methodology.  That  submission  was  in 
response  to  two  supplemental  requests 
for  information  from  the  Department, 
dated  December  11  and  December  15, 
1992,  both  of  which  advised 
respondent's  counsel  to  contact  Lhe  case 
analyst  if  they  had  any  questions.  (See 
memorandum  to  the  file.  June  1,  1993.) 

Sidbec  claimed  that  its  Dectmtwr  21, 
1992,  concordance  was  defective  due  to 
the  Department's  allegedly  faul'y 
instructions  which  stat.3d  in  part  that. 
"e.ach  product  will  have  a  unique 
control  number."  Sidtiec  apparently 
interpreted  this  to  mean  that  each  homo 
rr^arket  product  could  only  be  m.Qtched 
to  one  U.S.  product.  Sidbec  stated  that 
for  the  Decem.ber  21,  1992.  concordance, 
once  it  had  matched  one  U  S  product 
wim  a  home  market  product. '  *  *   'the 
product  sold  in  the  home  market  was 
removed  from  Lhe  pool  of  produds 
'eligible'  for  matching  to  US.  products" 
Thus.  Sidbec  m.atched  U.S.  sales  to  an 
ever-decreasing  poo!  of  home  market 
products.  Sidbec  admitted  that,  as  a 
result,  it  matched  ■'•  •   •  some  products 
sold  in  Lhe  United  States  with  a  product 
which  was  not  the  'most  similar' 
product  sold  in  Lhe  home  market."  In 
fact,  with  each  US.  srde.  the  potential 
for  an  appropriate  match  became 
smaller  and  smaller 

The  method  Sidbec  used  for  the 
December  21, 1992.  concordance  not 
only  did  not  follow  our  instructions,  it 
was  clearly  an  unreasonable 
interpretation  of  our  instructions  which 
led  to  a  comprehensive  failure  in 
Sidbec's  concordance.  The  Department's 
instructions  were  sufficiently  clear  that 
no  other  respondent  in  these 
investigations  interpreted  the 
questionnaire  this  way  Sidbec  admits 
that  this  method  could  not  have  been 
Lhe  Departm^t's  intent,  and  rendered 
the  response  unusable.  Despite  this. 
Sidbec  never  asked  for  clarification,  as 
the  Department's  requests  for 
information  repeatedly  urged. 

Because  of  the  way  Sidboc  misread 
the  matching  section  of  llie  ori^unel 
questionnaire,  in  the  December  21, 
1992,  concordance,  Sidbec  chose  which 
U.S  sale  would  be  Lhe  first  matched  to 
a  home  market  product.  To  accept  any 
part  of  this  concordance,  in  which 
Sidijec  selected  Lhe  first  U.S.  product  to 
be  matched,  would  be  to  open  tJic  door 
for  respondents  to  manipulate  their 
databases  so  as  to  select  a  sale  with  a 
low  margm  as  the  first,  and  possibly  the 
onlv ,  usable  match.  Therefore,  the 
Department  cannot  use  Sidbec's 
December  21,  1992,  concordance,  which 
is  th.e  only  one  remaining  on  the  record. 
(See  Department's  response  to  Comment 
49.) 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Nolices 


37115 


For  these  reasons,  and  because  Sidbec 
filed  no  timely  replacement 
concordance,  the  Department  is 
applying  total  BIA.  Because  Sidbec 
substantially  cooperated  with  the 
Department  in  its  investigation,  the 
Department  is  using  a  cooperative  BL^ 
rate. 

Comment  49:  Petitioners  argue  that  if 
the  Department  does  not  use  total  BIA, 
the  Department  should  attempt  to 
recreate  a  new  product  concordance 
from  Sidbec's  data.  Petitioners  note, 
however,  numerous  and  significant 
flaws  in  this  approach. 

Respondent  contends  that  the  way  the 
Department  should  recreate  Sidbec's 
product  concordance  is  by  using  the 
February  22,  1993,  concordance 

Department  s  Position .  On  February 
12,  1993,  the  Department  sent  Sidber  a 
letter  asking  several  questions  about 
various  issues,  One  question  read,  "iojn 
page  27  of  your  [December  21,  1992,] 
response,  you  listed  product  control 
numbers  for  products  'not  utilized  in 
the  concordance,'  Please  explain  why 
some  product  control  numbers  are  not 
utihzed  in  the  concordance."  This  letter 
stipulated  that  the  Department  was  only 
trying  to  clanfy  information  already  on 
the  record  and  tliat  the  Department 
would"*  *   •  not  accept  any  new 
information  nor  information  previously 
requested  (includuig  new  product 
concordances)  whiai  (had)  not  already 
been  provided,  unless  otherwise 
specified."  Despite  these  clear 
instructions,  on  February  22, 1993, 
Sidbec  submitted  a  new  concordance 
with  its  explanation  about  the  unused 
control  numbers. 

The  Department  rejected  the  Februarv' 
22, 1993,  concordance  as  untimely  At 
the  hearing,  respondent  claimed  that  the 
Department's  reg'alations  require  it  to 
accept  informauon  up  to  seven  days 
before  the  start  of  verification. 
Therefore,  Sidbec  continued,  the 
Department  must  accept  the  February 
22,  1992,  concordance.  However,  this 
provision  does  not  apply  to  the 
Def)artment'8  clarification  letter  of 
February  12, 1992,  because,  "Uln  the 
Secretary's  written  request  to  an 
interested  party  for  a  response  to  a 
questionnaire  or  for  other  faciual 
information,  the  Secretary  will  specify 
the  time  limit  for  response."  19  CFR 
353.31(b)(2).  Because  the  February  12, 
1992,  clarification  letter  dearly  stated 
that  respondents  should  not  submit  any 
new  concordances,  unless  specifically 
requested  by  the  Department,  the  last 
time  a  new  concordance  would  have 
been  timely  was  on  December  21, 1992, 
in  response  to  the  Department's 
supplemental  requests  for  information 
of  December  11  and  15,  1992. 


Comment  50:  Respondent  maintains 
that  Its  February  22,  1993,  concordanr*^, 
which  the  Department  re)»*c1ed  es 
untimely,  was  timely  Sidbec  sthtes  that 
the  Depa.rtrcent  rflitK.'ted  iiiat 
concordance  on  the  ba.sis  of  the 
Department's  "artiitrarv"  dftadiine, 
which  Sidbec  claims  has  no  "legal  or 
pradirai  basis,"  .Moreover,  Sidt>ec  states 
that  the  Df<pajtment  has  "abandoned  the 
standard  language  used  in  its  February 
clar,fiCauon  requests  ('no  new 
conr.;rda.'ires  will  tx=  accepted'  (sic)), 
and  *   *   *  has  rftquested,  and  received, 
adaitionai  tapes  from  other  respondents 
which  include  rhanses  to  their  product 
concordances,    Sidl>ec  also  states  that 
the  Department  s  exiension  of  ita  final 
determinations,  and  initiate  of  cost 
investigations  allowed  it  more  time  to 
re\'iew  the  Februar)'  22, 1993, 
concordance. 

Petitioners  reiterate  that  the  February 
22, 1993,  concordance  was  untimely 
because  it  was  submitted  in  response  to 
the  Department's  February  12. 1993, 
clarification  letter  that  stated  that  the 
Department  would  "not  accept  any  new 
information  nor  information  previously 
requested  (including  new  product 
concordances)  which  [had]  not  already 
been  provided." 

Department's  Position:  Contrary  to 
Sidbec's  assertion.  19  CFR  353.31(b)(2) 
prn\-ides  the  Department  with  a  legal 
oasis  setting  deadlines  and  adhering  to 
them.  The  deadline  m  question  was 
necessary  in  order  to  make  our 
preliminary  dftHnninalion  and  prepare 
for  verification 

As  for  the  tapes  which  Sidbec  claims 
the  Department  "requested,  and 
received,"  the  Department  notes  that 
such  information  was  submitted  only  in 
response  to  specific  requests  by  the 
Department.  Sidbec  misquotes  the 
Department  in  this  comment.  The 
D<?partment's  Febnjiary  12, 1993, 
clanfication  letter  stated  that  the 
Department  would  "not  accept  any  new 
information  nor  information  previously 
requested  (including  new  product 
concordances)  which  ihad]  not  already 
been  provided,  unless  otherwise 
requp.'led."  Further,  the  Department 
requert-d  replacement  tapijs  from  other 
responrit^nts  only  to:  (1)  Allow  for 
updated  ship  date  and  pay  date 
information  through  the  start  of  the 
venfi':a*ion,  and  (2)  corred  certain 
minor  ciencal,  programming.  a:.d 
meinodo logical  errors.  The  [>?partm6ni 
requested  no  new  product 
concordances. 

The  Department  notes  tliat,  wlien  it 
extended  the  deadline  for  its  final 
determinations  at  the  request  of 
numerous  respondents  and  in  full 
compliance  with  applicable  statutes,  it 


.imp 


;  V  Zi; 


was  m  order  to  have 
more  cmrefuliv  in, formaUon  previously 
Sv,ibmitted  The  ex'ension  oi  the 
investigatior   :   i     it  have  the  effect  of 
waiving  all  r-    :  j>*8dlines. 

Comnteni  '■ :   K  r^pondent  states  that 
the  DepartmtiiA  su..!  has  the  February 
22, 1993,  concordance  on  the  record 
because  Sidbec  submitted  it  as  part  of 
its  response  to  Section  D  of  the 
Depaitment's  original  questionnaire. 

Department's  Position:  On  March  18, 
1993,  v.;th  ;!«  response  to  Section  D  of 
the  Depa-*"  •    t  8  questionnaire,  Sidbec 
submittea  tv,  u  tapes,  one  of  which  used 
a  concordance  wnich  had  been 
submitted  on  December  21. 1992,  and 
the  other  of  Vhidi  used  the  February  22, 
1993,  concordance.  On  March  23, 1993, 
the  Department  removed  Sidbec's 
response  of  February  22, 1993  (and 
public  version  dated  February  23. 1993), 
which  contained  the  untimely 
concordance,  as  well  as  the 
corresponding  tape  of  March  18, 1993, 
from  the  official  record.  The  Department 
left  the  tape  using  the  December  21, 
1992,  concordance  on  the  record.  The 
Department  instructed  Sidbec  to 
resubmit  a  verbatim  text  of  the  rest  of 
that  response  without  reference  to  the 
new  concordance.  The  Department's 
clear  intention  was  not  to  use  the 
February  22, 1993,  concordance  for  the 
final  determination. 

The  Department  later  realized  that 
Sidbec's  March  18, 1993,  proprietary 
response  (and  March  19, 1993,  public 
version)  to  Section  D  of  the 
Department's  questionnaire  contained  a 
hard  copy  of  the  February  22. 1993, 
concordance  which  had  inadvertently 
not  been  removed  from  the  record. 
Therefore,  the  Department  has  removed 
these  submissions  from  the  official 
record  and,  on  June  3, 1993,  instructed 
Sidbec  to  resubmit  a  verbatim  text  of 
those  documents  without  reference  to 
the  untimely  February  22, 1993. 
concordance. 

Comment  52:  Sidbec  claims  that 
"(tjhere  can  be  no  objection  raised  to  the 
February  22  concordance  on  the 
grounds  that  it  was  not  specifically 
verified.  The  product  codes  and  related 
explanatory  information  are  contained 
in  ooth  the  December  21  and  February 
22  submissions.  The  Department 
examined  the  methodology  used  to 
;:  ci!f.h  products  in  both  the  December  21 
and  February  22  concordances. 
[Footnote  omitted]  Second,  during  the 
sales  verification,  the  Deptirtment  tested 
extensively  the  reporting  system 
[Sidbec)  used  for  each  product's 
physical  characteristics.  For  both  the 
pre-selected  and  surprise  sales  selected 
for  a  sales  trace.  Department  personnel 
verified  the  phvsiciii  c^iaracteristics  as 
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repoitad  is  (Sidbec's)  computer 
program.  Finally,  tha  Depaztment 
selected  data  from  both  concordances  in 
VBriiying  ipedfic  Infonnation.  See.  eg. 
Cost  Verification  Exhibits  2,  14.  Lack  of 
verification  is  thus  not  an  obstacle  to  the 
Department's  use  of  the  February  22 
concordance." 

Petitioners  respond  that,  although  it  is 
"less  than  cJear  •  •   •.apparently 
Sidbec's  claim  is  baaed  on  the  argument 
that  the  two  concordances  have  much  in 
common,  and  that,  by  verifying  one,  the 
Department  essentially  has  verified  the 
other." 

Department's  Position  The  February 
22.  1993,  concordance  was  submitted  m 
direct  contradiction  to  the  Department's 
Instructions,  and  the  Department  has 
never  accepted  it.  At  verification, 
Sidbec  attempted  to  have  the 
Department  verify  the  February  22, 
1993,  concordance,  but  the  Department 
refused  because  it  had  already  rejected 
the  concordance  and  removed  the 
February  submission  from  the  official 
record.  The  Department's  clear  intention 
was  not  to  use  the  February  22.  1993, 
concordance  for  the  final  d'etormination 
The  Dep)artment  specifically  stated  in  its 
sales  verification  report  that  the 
Department  did  not  verify/  Sidbec's 
February  22.  1993, concordance. 
Pursuant  to  section  776fb)  of  the  Act, 
the  Department  is  prohibited  from  using 
unverified  ir,.fonnatlon  in  iti  fi.'^al 
determination. 

Comment  53:  Petitioners  and 
respondent  comment  on  other  issues 
related  to  non-pnme  products.  FMV 
adjustments,  U  S.  and  home  market 
sales,  sales  to  a  related  party,  and  COP. 

Department's  Position  Because  of  the 
Def)artment's  responses  to  tlie  preceding 
comments,  these  issues  are  moot. 

Stelco 

Comment  54  Stelco  informed  the 
Department  in  its  Oclo'Der  20,  1992 
response  to  sections  B-D  of  the 
questionnaire  that  it  was  unable  lo 
provide  any  of  the  reque.sted  seCicn  D 
cost  of  production  information  for  cut- 
to-lenglh  plate.  In  order  to  respond  to 
the  section  D  questionnaire,  Stelco 
stated  that  it  would  have  to  Patronrtruct 
a  completely  new  standard  cost 
accounting  system  by  produc.-t  Stelco 
stated  that  the  company  did  net  have 
the  resources  to  accomplish  such  a 
project,  nor  could  it  be  accomplished 
within  the  Department  s  time  frame  for 
these  investigations.  Ln  their  rebuttal 
brief  of  May  21,  1993,  respondent 
argued  that  they  were  unable  to  provide 
the  cost  information  for  cut -to- length 
plate  due  to  time  constrainli.  They 
suggest  that  the  Department  should  have 


examined  the  reported  price 
information  before  resorting  to  BIA. 

Department's  Position :  Tob  McHon  D 
questionnaire  explicitly  instructs 
respondents  to  contact  the  Department's 
Office  cf  Accounting  to  discuss  any 
problems  in  responding  to  the  section  D 
questionnaire,  and  Stelco  did  not  do  so 
before  the  due  date  for  section  D, 
Because  Stelco  did  not  respond  to  the 
section  D  cost  of  production 
questionnaire,  and  because  this  failure 
was  so  significant  as  to  render  the  entire 
response  inadequate,  the  Department 
decided,  in  a  January  5.  1993 
memorandum,  to  resort  to  the  BIA  for  its 
analysis  of  these  sales.  As  a  result,  the 
Depart.ment  did  not  analyze  or  verify 
Stelco's  B  and  C  nuostionnaire 
responses.  As  Stelco  was  uncooperative 
by  not  rttsponding  to  section  D  of  the 
questionnaire,  the  Department  used,  for 
purposes  of  BL\,  the  highest 
antidumping  margin  alleged  for  any 
producer  of  cut-to-iength  plate  from 
Canada  in  the  July  14,  1992  amended 
pptition.  which  was  68,70  percent.  We 
will  use  this  margi.T  fijr  p'lrposes  of  the 
P.nai  determmatior 

Con^.mtnt  ,5.5  Ln  the  May  18,  1993 
brief,  petitioners  ar^^ie  that  total  BIA 
should  bt>  applied  lo  Stelco  not  only  for 
cut- to- length  plate  but  also  for  hot- 
rolled,  cold-rolled,  and  corrosion- 
resistant  stsel  products  due  to  the  large 
number  of  errors  found  during 
vfrifi  cation. 

Raspondent  has  statwl  that  its  data  is 
reliable,  and  that  thie  number  of  errors 
fouTid  was  srriill  co.T.pared  to  the 
overall  quantity  of  data.  Respondents 
also  argue  that  the  veri .^cation  focused 
almost  exclusively  on  "outliers"  which 
is  not  an  acinjrate  reflection  of  the 
majontv  of  the  data 

Department's  Fositon.  We  agree  with 
respondent's  assertion  that  total  BIA 
should  not  be  applied  to  Stelco.  In 
contrast  to  Continuous  Colour  Coat,  Ltd. 
("CCC)  [see  below),  we  were  able  to 
verify  the  value  and  volume  of  Stelco's 
sales.  In  addition,  in  contrast  to  CCC,  we 
were  able  to  venfv-  ai:  major  adjustments 
such  as  sales  price,  credit,  freight, 
brokerage,  packing  costs,  selling 
expenses,  inventory  carrying  costs  and 
rebates.  Petitioners  have  cited  several 
cases  in  which  the  Department  has 
determined  BIA  was  apprnpriate  These 
cases  all  involved  niaior  errors.  In  the 
case  uf  Stelco.  however,  we  only  found 
minor  concordance  errors  in  Stelco's 
submitted  data  for  coid-roUed  and 
corrosion-resistai-.t  stue!  during 
verification  involving  product 
characteristics  such  as  raisciassification 
of  form,  thickness,  strength,  width, 
finish,  metal  coating,  and  quality  as  well 
as  the  inclusion  of  non-subject 


merchandise.  In  addition,  we 
encountered  instances  where  Stelco  had 
incorrectly  labeled  certain  sales  as 
normal  which  were  actually  sales  of 
scrap  or  trial  sales.  There  were  also  a 
few  Instances  in  which  normal  sales 
were  erroneously  labeled  as  trial  sales. 
The  Department  corrected  these  minor 
errors.  Therefore,  we  do  not  consider 
the  level  of  errors  sufficient  to 
necessitate  the  application  of  total  BIA 
to  all  Stelco  sales. 

In  response  to  respondent's  assertion 
that  the  Departments'  verification 
almost  exclusively  rf<lied  on  "outliers". 
the  Department  has  'he  authority  to 
examine  the  sales  it  deems  necessary  to 
check  the  accuracy  and  completeness  of 
the  entire  data  base.  The  purpose  of 
vanficaUon  is  to  spot -check  the 
respondent's  questionnaire  response 
and  is  not  intended  to  be  an  exhaustive 
examination  of  the  response  See 
Antifriction  Bearings  from  Germany, 
Appendix  B,  54  FR  18992  (May  3,  1989). 
Given  this  fact,  and  the  fact  that  the 
Department  has  limited  time  and 
r«sourt:es  to  expend  on  verification,  it  is 
reasonable  for  the  Department  to  focus 
on  those  aspects  of  the  response  which 
arouse  suspicion.  Morwjver,  we  note 
that  the  verification  report  reveals  that 
many  aspects  of  Stelco's  response  were 
verified  randomly,  and  that  the 
Department  did  not  rely  exclusively  on 
"outliers." 

Comment  5€  Petitionors  .state  that  the 
sales  data  of  CCC.  a  related  party  of 
Stelco's  that  sells  Stelco's  merchandise, 
its  own  products,  and  also  toll  rxwts 
other  merchandise,  is  unreliable  in 
almost  every  respect  The  most  basic 
and  necessary  information  sucJi  as  total 
value,  sales  price,  quantity,  etc,  was 
distorted  and  unreliable.  Petitioners 
contend  that  this  data  is  unusable,  and 
that  the  Department  should  e-^ply  BIA 
to  all  CCC  sales. 

Respondent  argues  that  the  errors 
fo'jnd  at  verification  were  relatively 
minor  with  rrjgard  to  the  size  and  effort 
involved,  as  CCC  does  not  maintain 
computerized  information  after  a  sale  is 
made.  Almost  all  errors  were  due  to 
mistakes  during  visual  inspection  and 
keypunch  error  due  to  an  inexperienced 
staff.  Therefore,  according  to 
respondent,  the  application  of  BLA  In 
this  case  is  unwarranted. 

Department's  Position:  We  agree  with 
petitioners  that  BIA  should  be  applied 
to  all  CCC's  sales.  In  contrast  to  Stelco's 
information,  CCC's  data  was  highly 
unreliable.  We  were  not  able  to  verify 
CCC's  information  on  volume  or  value 
and  were  unable  to  and  a  way  to  tie  the 
sales  data  to  CCC's  audited  financial 
statements.  Second,  CCC  only  provided 
estimates,  not  actual  costs,  wltn  respect 
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to  corrosion-resistant  product*.  Third, 
CCC  only  reported  sales  of  merchandise 
it  had  purchased  from  Stelco  CCC  did 
not  report  its  sales  of  subject 
merchandise  that  were  made  from 
material  other  than  Stelco's.  Finally, 
daring  verification  we  found  that 
information  regarding  the  sales  pnc». 
quantity,  commissions,  rebates,  as  well 
as  product  characteristics  were 
frequently  reported  incorrectly. 

We  have  decided  to  apply  partial  BL\ 
margins  to  CCC's  U.S.  sales  and  to  all 
Stelco's  U.S.  sales  which  were  matched 
to  the  CCC  home  market  sales 

Comment  57.  Petitioners  note  that  the 
Department  neglected  to  account  for 
level  of  trade  in  its  related-party  test 
This  omission  distorted  the  results  of 
the  arm's-length  test  in  the  preliminary 
determination  and  the  Department  must 
include  the  level  of  trade  in  its  test  and 
exclude  from  foreign  market  value  ail 
related  purciasers  that  da  not  m»et  ihe 
arm's-length  test, 

Respondent  claims  that  the  prices  it 
charged  to  related  customers  during  the 
POI  were  the  same  or  higher  than  to 
unrelated  custcTiers,  i.e  at  ann's-iength, 
and  argues  that  the  Department's  related 
party  test  is  faulty  and  should  be 
dropped,  as  no  attempt  was  made  to 
relate  the  test  to  either  the  antidumping 
statute  or  other  laws,  and  that  the  test 
is  applied  in  a  mechanical  manner  witii 
no  attempt  to  relate  to  the  individual 
circumstances  in  each  case  Stelco  also 
contends  that  comparing  mean  net 
returns  does  not  make  sense  in  light  of 
pnce  fluctuations. 

Defmrtment's  Positjon  We  agree  v.iih 
the  petitioners,  and  will  include  the 
level  of  trade  in  our  related  party  test  for 
purposes  of  the  final  determination  For 
each  home-market  related  customer,  we 
will  perform  an  arm'.s-length  test  for 
each  class  or  kind  of  merchandise  All 
transactions  will  be  excluded  from  the 
analysis  for  each  related  home-market 
customer  whose  weighted-average  net 
unit  price  for  all  products  sold  was  less 
than  or  equal  to  99.5  percent  of  the 
weighted-average  net  unit  price  of  all  of 
the  same  products  sold  to  all  unrelated 
customers,  accounting  for  the  level  of 
trade  at  which  that  sale  was  made.  (See 
Appendix  II  to  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  for  a  description  of  this 
raodificaUoD  and  further  explanation  of 
why  such  a  modification  was  made.) 

VVe  disagree  with  respondent.  Stelco 
provided  no  evidence  to  support  its 
conclusion  that  tran.sactions  were  made 
at  arm's-length,  nor  did  they  suggest  an 
alternate  testing  method.  We  believe  the 
test  fully  conforms  to  the  Department's 
regulations  which  broadly  state  that 


related  prices  must  be  comparable  to 
unrelated  party  prices.  See  19  CFR 
353.45,  Such  mstructions  give  tiie 
Department  substantial  latitude  in 
denning  "comparability  "  While  Uie  le^\ 
fipplied  in  the  preliminary- 
determination  may  have  been  distorted 
t>ecause  it  gives  tiie  greatest  wei^^ht  \a 
those  product-specific  ratios  where  ine 
related  aistomer  has  purctmsed  the 
largest  quantities,  we  have  corrected  for 
Lhis  and  other  potential  distortio.ns  bv 
modifying  the  arm's-length  test  u.M^d  m 
these  preliminary  determinations  to 
consider  level  of  trade,  as  discussed 
above.  However,  we  disagree  that  the 
Department's  arm's-length  test  is 
distorted  because  it  fails  to  relate  to 
individual  circiim .stances  and  pni:» 
nuduations.  Be(.aus€  of  19  CFR 
353, 45(a).  the  Department  may  no!  n-^v 
on  prices  between  related  pan.es  i,ri  ;'s 
analysis,  unless  they  are  marie  at  arm's- 
length  pnces.  Thus,  the  Dt'pa.'lrnent'i 
test  has  always  been  "sinct"  and 
a.-YJably  difficult  to  pass.  As  for 
respondent's  assertion  tiiat  our  tnst  iim^s 
not  make  sen.-ie  in  light  of  pc.ssih'iw  pn,.":,R 
fluctuations,  respondent  has  not 
presented  any  evidence  to  show  that 
there  were  any  fluctuations  to  examine 
during  the  PO!  Pnois  in  the  world  steel 
market  were  not  very  volatile  during  the 
FOI,  with  the  exception  of  countries 
with  hyperinfiationary  problems,  which 
ri.d  not  exist  in  the  Canadian  market 
Thus,  there  is  no  need  to  address  the 
r.ii.':tualion  i.s,sue  at  this  time 

Comment  58  Petiuoners  cue  tne 
respondent's  section  A  response,  in 
which  Stelcn  claimed  it  "owned  a  50 
percent  or  greater  interest  In  CCC" 
Petitioners  also  state  that  because  Stelco 
end  CCC  are  "closely  intertwined", 
there  exists  a  strong  possibiUty  of  price 
rr.,a,nipuiation.  Therefore,  the  two  parties 
should  be  Ci,-: lapsed, 

ResponOb.;;  claims  that  COG  and 
Stelco  should  not  be  collapsed,  as  Stelco 
dcss  not  own  stcxk  in  CCC,  nor  does  it 
ci  r.trol  the  dayto-day  activities  of  CCC. 
CCC  and  Stelco  do  not  bill  together,  and 
have  separate  facilities  and  sales 
organizations 

Department's  Position:  We  agree  with 
petitHiners.  Ln  determining  whether  to 
collapse  related  .Tianufacturers,  the 
Department  inquires  whether  the 
relationship  betwet?n  the  rt^ated  parties 
IS  such  that  one  co.iipany  is  m  e 
position  to  manipulate  another 
company's  pnces  and/or  production 
decisions  {Brass  Sheet  and  Strip  from 
France.  52  FR  812,  814  (Innuary  9, 
1987),  Certain  Iron  Construction 
Castings  from  Canada,  55  FR  460 
(Januarys,  1990.i). 

Administrative  cases  involving  the 
decision  of  whether  or  not  to  coliari,<,f^ 


rtjiated  pa,rties  for  I'hese  purpcsMS  stiow 
that  ttie  pen„«nta)<e  (.iwiiMrs)';;;;,  1  v  i,rie 
parent  of  the  suOsidifiP*'  is  not,  i!,.seif,  en 
indicator  of  w.ibi.  t,he  i,'>t-pa,rlmer;t 

C'TtiUn  Irr:/!  i, -.,/;i>,f,n,j!'(i<,ri  C,-i.-;ir;^s /,--.,':■; 
('i.nada,  5  5  FK  4b0  ;  January  5. 1990); 
Cray  Port!  an  a  Cement  and  Clinker  from 
1.1  pan.  56  FR  12156  (j-ily  18, 1991); 
Ortain  Gmnite  Products  From  Italy.  53 
PR  27187.  27189  duly  19. 1988)  (Final 
Determination,!,  Tlius,  the  Department's 
practice  has  bt^'.-i  to  regard  percentage 
:-wr.Hrship  as  one  of  .many  factors  to 
consider  in  making  this  determination. 

Speafically,  in  tne  above-mentioned 
line  of  cases,  the  I>;;artinent  considers 
the  following  r  i  hv    r  s  n  a  decision 
whether  to  cc.  « ps**  rH.a;«l  parties; 
—Do  the  re i  ;•  t  <i  n  *  .•  ufacturers  have 

interlockint;  ^  -  -  s  of  directors; 
— Do  they  hevt- s.:    .ar  production 

processes,  faahties  or  equipment  so 

as  to  Eacilitate  shifting  of  production 

between  facihties; 
— Do  they  operate  as  separate  and 

distinct  entities: 
— Do  they  share  marketing  and  sales 

information  or  offices;  or 
— Are  they  involved  in  the  pricing  or 

production  decisions  of  the  other 

entity? 

Use  of  these  factors  was  upheld  by  the 
Court  of  International  Trade  in  Nihon 
Cement  Co.,  Ltd.,  et  ai.  v.  United  States 
and  The  Ad  Hoc  Committee  of  Southern 
California  Producers  of  Gray  Portland 
Cement,  et  al,  SUp  Op.93-80  (OT 
1993).  Willie  each  of  these  criteria  does 
not  have  to  be  met,  Commerce  considers 
them  all. 

The  Department  established  at 
verification  that  while  Stelco  has  no 
direct  ownership  of  its  related  party 
CCC,  from  our  analysis  of  the  above 
factors,  it  is  clear  that  the  two 
companies  are  closely  intertwined  so 
that  Stelco  is  in  a  position  to  manipvilate 
CCC's  prices  and/or  production 
decisions.  For  a  further  discussion  of 
the  proprietary  information  which  led  to 
this  decision,  see  the  Stelco 
Concurrence  Memorandum. 

Comment  59:  Petitioners  contend  that 
the  submission  of  the  March  19, 1993 
difrners  was  untimely,  as  the 
Department  had  notified  the 
respondents  that  no  new  information 
would  be  accepted.  Therefore,  the 
Department  must  apply  BIA  to  all  non« 
identical  matches  in  its  final 
determination,  as  the  original  difmer 
submission  was  inadequate  and  was 
rejected  by  the  Department  in  its 
preliminary  ruling. 

Respondent  states  that  the  submission 
was  provided  pursuant  to  a  formal 
request  by  the  Department,  the 
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information  was  submitted  more  than 
seven  days  before  verification  as 
required  by  Department  regulations,  and 
the  data  was  verified  during  the  cost 
verification,  found  to  be  acceptable,  and 
will  be  used  by  the  Department  in 
performing  its  sales  below  cost  test. 

DeparUnent's  Position  Pursuant  to 
the  Department's  February  9,  1993  letter 
requesting  clarifying  information.  Stelco 
submitted  difmer  information  ten  days 
prior  to  verification.  At  venfication,  the 
Office  of  Accounting  verified  the  difmer 
information  in  question.  We  consider 
this  submission  to  be  timely  and  in 
response  to  a  request  by  the  Department 
as  allowed  under  19  CFR  353  31(b), 
Since  the  Department  has  determined 
the  difmer  information  to  be  timely  the 
cases  dted  by  petitioners  in  which  the 
Department  resorted  to  BL\  in  the  face 
of  untimely  submissions  have  no 
beanng  on  the  instant  case.  Therefore. 
the  new  difmer  information  will  be  used 
for  purposes  of  the  final  determination 

domment  60  Petitioners  argue  that 
the  Department  must  deny  a 
circumstance-of-sale  adjustment  to  FMV 
for  provincial  sales  tax  [PST]  and 
calculate  a  weighted-average  home 
market  provincial  tax  rate  by  product 
and  apply  the  rate  to  US  sales  wiih 
which  those  products  are  compared 
Petitioners  also  argue  that  the 
Department  should  use  the  adjusted 
weighted-average  tax  rate  to  increase 
USP  net  of  duty,  brokerage,  rebates,  and 
freight  and  ensure  that  the  amount  of 
hypothetical  tax  added  to  USP  does  not 
exceed  the  amount  of  the  home  market 
tax.  Finally,  ihey  assert  that  the 
Department  should  calculate  margi.is  by 
dividing  the  aggregated  dumping 
margins  by  the  aggregated  USP  net  of 
the  hypothetical  tax. 

Respondent  argues  that  the 
Departnent  should  add  PST  to  USP 
only  when  the  US.  sale  is  being 
compared  to  a  home  market  sale  with 
PST.  The  amount  added  should  be  the 
actual  amount  on  the  home  market  sain 
rather  than  a  weighted-average  home 
market  tax  rate 

Department  s  Position:  As  in  the  case 
of  the  Goods  and  Services  tax  (GST),  the 
Department  will  no  longer  make  a 
circumstance-of-sale  adjustment  to  FMV 
and  will  no  longer  calculate  a 
hypothetical  tax  on  the  US.  product  for 
PST.  Instead,  we  will  add  to  the  US, 
price  the  absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation  [see  "Fair  Value 
Comparison"  section,  above). 

However,  as  verification  showed, 
Stelco  does  not  pay  PST  on  all  of  its 
home  market  sales.  In  instances  where 
the  product  will  be  used  as  an  input. 
there  is  an  exemption  from  payment  of 


PST  That  is  why  original  equipment 
manufacturers  and  re-sellers  are  exempt 
from  paying  the  PST  Therefore,  PST 

will  he  applied  to  USP  only  in  those 
cases  where  the  US  sale  is  matched  to 
a  home  market  model  with  PST. 

Comment  61  Petitioners  argue  that 
the  Department  should  not  allow  certain 
pre-sale  freight  charges  as  an  adjustment 
oecau.-ie  the  merchandise  that  is  shipped 
to  outside  pnxessors  is  still  in  an 
unfinished  state  Petitioners  assert  that 
such  charges  should  be  a  cost  of 
production, 

Re.s  pen  dent  argues  that  such  goods 
are  finished  products  and  thus  pre-sale 
freigtit  of  uiese  products  is  a  legitimate 
movement  expense.  In  addition. 
respondent  argues  that  if  the 
Department  makes  the  adiustment  to 
USP  for  pre-sale  freight,  it  must  also 
make  such  an  adjustment  to  F\1V  to 
ensure  an  apple-to-apple  comparison. 

Department  s  Position  We  agree  with 
petitioners  that  pre-sale  freight  charges 
for  unfinished  merchandise  should  not 
be  considered  a  movement  charge. 
Freight  between  a  factory  and  the 
further  processor  of  a  work  in  progress 
is  not  a  deductible  adiustment  under 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  from  Germany 
56  FR  31692  (July  11,  1991)  (first  admin. 
review)  (section  10,  Comment  1).  In  its 
own  words,  "Stelco  frequently  ships  its 
coils  to  a  processor  for  further 
processing  prior  to  sale.  Such 
processing  may  include  painting, 
pickling,  shtting  or  other  treatment." 
See  October  20.  1992  Section  B,  C,  D 
response  (p,6)  The  respondent  referred 
to  a  number  of  rases  [Tapered  Roller 
Bearings  from  Japan,  56  FR  26054, 
26056  (June  6,  1991);  Television 
Receivers  from  Japan.  55  FR  35916. 
33920  (Septom.ber  4,  1990);  Gray 
Portland  Cement  and  Clinker  from 
Mexico,  55  FR  29244,  29251  (luly  18, 
l=)90i;  Red  Raspl-)emes  from  Canada,  56 
FR  t^:7  January  8,  1991);  Gray  Portland 
Q'mpnt  and  Clinker  from  Mexico,  58  FR 
at  25807)  to  support  its  assertion  that 
the  Department  must  allow  pre-sale 
freight  to  be  deducted  from  US.  price. 
In  all  of  those  rujses,  however,  the 
Department  allowed  pre-sale  freight 
charges  to  be  deducted  because  they 
involved  the  transfer  of  a  finished 
product  from  the  faclory  to  a 
distribution  center  or  warehouse.  None 
involved  the  transfer  of  an  unfinished 
product  from  the  factory  to  a  further 
pro<:esscr  Therefore,  because  Stelco 
frequently  ships  unfinished  products  for 
further  proc:8ssing,  the  Department  has 
decided  that  pre-sale  freight  charges  can 
not  be  deducted.  However,  we  have  not 
included  pre-sale  freight  in  the  cost  of 
manufacture  (COM)  because  there  is  no 


evidence  on  the  record  which  indicates 
it  was  excluded  from  COM. 
Furthermore,  there  is  no  significant 
impact  on  COM  because  pre-sale  freight 
charges  as  compared  to  the  COM  of  the 
subject  merchandise  is  de  minimis. 

Respondent's  citation  of  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Grey  Portland  Cement  V  United 
States.  787  F.Supp.  208,  213  {OT  1992) 
is  inapposite.  That  case  held  that  once 
the  Department  adjusts  USP  for  pre-sale 
freight  of  finished  merchandise,  it  must 
also  adjust  FMV  for  pre-sale  freight  of 
finished  merchandise,  The  "freight 
expense"  in  question  in  this  case 
involves  unfinished  merchandise,  and 
no  adjustment  is  being  made  to  either 
USP  or  FMV  for  it. 

Comment  62:  Petitioners  argue  that 
the  royalty  fees  paid  to  an  unrelated 
entity  are  not  true  selling  expenses  but 
a  cost  of  production  for  Z-Line  goods 
and  should  not  be  deducted  from 
Stelco's  gross  unit  price. 

Respondent  agrees  that  the  royalty 
payments  paid  to  the  unrelated  entity 
are  actually  costs  of  production  and 
thus  should  not  be  deducted  from  either 
USP  or  FMV. 

Department's  Position:  The 
Department  agrees  that  the  above 
adjustment  should  not  be  allowed  as  a 
selling  expense.  The  royalty  to  the 
unrelated  party  is  a  payment  for 
production  technology  rather  than  a 
selling  expense  and  thus  a  cost  of 
manufacturing. 

Comment  63:  Petitioners  argue  that 
commissions  paid  to  a  related  party 
with  respect  to  Z-Line.  a  partnership  of 
which  Stelco  owns  60  percent,  should 
not  be  allowed  as  adjustments  because 
Stelco  could  not  prove  that  the 
payments  were  at  arm's  length. 

Respondent  agrees  that  such 
commission  payments  are 
"intracorporate  transfers"  rather  than 
actual  payments.  Thus,  the  Department 
should  not  deduct  these  payments  from 
either  the  USP  or  the  BW  ' 

Department's  Position:  The 
Department  agrees  that  such  paymients 
should  not  be  allowed  as  adjustments  to 
price  because  these  payments  are 
intracorporate  transfers  which  Stelco 
did  not  demonstrate  to  be  made  at  arm's 
length.  However,  we  have  included 
these  payments  to  the  related  party  as  a 
cost  of  production.  See  Comment  75. 
The  Department  has  consistently 
refused  to  grant  adjustments  to  price  for 
this  type  of  intracorporate  transfer 
which  are  not  made  at  arm's  length.  See 
e.g.,  Certain  Welded  Carbon  Steel 
Standard  Pipes  and  Tubes  from  India, 
57  FR  54360, 54367. 

Comment  64:  Petitioners  contend  that 
Stelco  had  improperly  included  Stelco 
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U.S.A.'s  warehouse  costs  in  the  indirect 
selling  expense  category.  They  contend 
that  these  costs  are  post-sale  expenses 
directly  related  to  the  sales  under 
investigation  and  therefore  should  be 
considered  as  a  din«;t  selling  expense 
Further,  the  petitioners  note  that  the 
warehousing  expeiiaos  were  incorr»ctly 
calcv.late'i. 

Department's  Position:  While  at 
verification,  the  CVepartment  noted  that 
StolcD  U.S.A.  s  wanfhousing  expenses 
are  pcst-sale  expenses  whidi  are 
directly  rtlated  to  the  scles  under 
invest] gatinn,  Thuntfort?.  we  have 
consid^:red  these  expenses  a;5  direct 
selling  expenses  for  the  final 
detsrrr.me'jon.  In  addition,  we  hove 
adjusted  the  we.'"er;oi;sir.*;  expense  t  ^ 
reflffC-t  corrortionf  fo'ond  at  venfic  atior. 

Comment  65  Petuioners  arsiie  that 
two  rebate  cctegories,  RZBATL2H  a-d 
REDATE3H,  should  rot  be  dedi  -;ted 
directly  from  gross  unit  pnce  because 
they  involve  r^'funds  which  are  linked 
to  specific  c-^.stcme's.  produris,  and 
market,  but  w-p.ich  ere  not  tied  to 
specifir  transactions.  Moreover, 
petitioners  note  that  these  refunds  are 
adjustmants  resulting  from  c'erinsl  r/r 
other  claim  adjustments  rather  then 
from  eliowauces  afforded  tn  the  buyer 
under  terms  established  a*  the  time  of 
sale. 

Respondent  contend.^;  thv,:t  they  have 
established  that  the^  edjustTient.s  bear 
a  reasonably  direct  relationship  to  ths 
s&les  under  consideration  and  that 
Steko  was  able  to  tie  each  rebate  to  the 
specific  customer,  in  the  specific 
market,  for  a  specific  cause,  the  specific 
class  of  product  sold  during  the  POI 

Department  s  Position:  The 
Department  agrees  with  re<pondent  that 
the  Rr:3ATE2H  and  REBA'iTSH  are 
legitimate  deductions  to  home  market 
price.  Although  Stelco  hes  allocated 
these  adjustments,  ttiey  are  directly 
&.isociated  with  the  Halss  in  question 
Petitioners  have  cited  several  cases  in 
which  the  Department  has  disallowed 
rebates  because  they  were  not  ?.aies 
specific.  However,  in  tho.sp  in.ttances. 
the  respondent  w?s  vui.'ible  to  hmit  the 
allocation  poo!  to  the  subject 
merchandise  For  these  particular 
rebates,  granted  by  Stelco.  the  allocation 
pool  consists  of  subject  merchandise  by 
customer  and  therefore  mwts  the 
Department's  direct  'est.  As  noted  bv 
petitioners,  several  of  the  RfB  '.n;i3H 
adjustments  did  consist  of  corrction,'--  of 
cienc^l  or  admmistret-V''  -.••-rOi's 
However,  tiie  Depar'-nen'  venfied  ih.fjt 
ti.ese  wore  legitimate  and  accurate 
adjustments. 

Comment  6fi  Petitioners  argue  the 
Depart.ment  should  base  its  finel 
determination  on  a  comparison  of 


individual  US  prices  with  average 
Canadian  pnces. 

Responaent  argues  that  the 
Department  should  base  its  final 
determunation  upon  e  comparsot:  of 
average  U  S  prices  with  avfirade 
Canadian  prices  due  to  the  "ui.ique 
circumstances"  which  e.xist  between  the 
U  S,  a.'id  Canadian  markets.  These 
ciraimstonces  result  m  the  same  or  ve^y 
Sim;  iar  average  transaction  prices  for 
both  markets,  and  individual  U.S.  prices 
that  are  lower  than  both  average  U.S. 
and  Bver^igH  Canadi-n  prices.  Thus, 
respondent  says  tiiat  a  comparison  of 
average  Canadian  prices  to  individual 
U.S.  prices  would  create  artificial 
marg^.  Respondent  urges  the 
Department  to  compare  a  weighted- 
average  US?  with  a  weighted-average 
F?rfV  as  opposed  to  comparing  an 
mdividufil  U.S.  sale  with  a  weighted- 
3vt-n5ge  YMV. 

D^-^xir'T.eni's  Position:  Although 
Scroti  on  777A  of  the  Act  allows  the 
Department  to  average  U.S.  sales  under 
certain  conditions,  the  Department  is 
not  compelled  to  do  so.  The 
Department's  preference  is  not  to 
evursge  USP.  as  doing  so  would 
;:  o'entialiy  biIow  tiie  masking  of 
Selective  dumping  That  is.  a  foreign 
producer  could  sell  half  of  its 
merchandise  in  the  U.S.  at  less  than 
FMV,  and  the  other  half  at  greater  than 
FM\'.  and  subsequently  arrive  at  a  zero 
dumping  margin. 

Ttie  Departmient  has  made  exceptions 
m  certain  cases  but  only  when  such 
[.fiiies  involved  a  large  number  of  sales, 
and  the  sale  of  perishable  products.  The 
two  cases  respondent  cites  (Certain 
Frp<h  Winter  Vegetables  from  Mexico, 
4fi  FR  20.512  (Marrii  28, 1980)  and 
Fresh  Cut  FloH'ers  from  Canada.  Chile, 
Colombia,  Co<^a  Rjcn.  Ecuador,  Kenya 
and  Mexico  52  FR  2126  et  seq.  (January 
2.^,  1987)  are  not  on  point  because  they 
involve  perishable  products.  As  stated 
in  Fresh  Cut  Flowers,  "imlike  non- 
perishable  products,  sellers  cannot 
V.  ithhold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price." 
Steel  Is  clearly  not  a  pcrishiMe  pr^uct 
as  are  flowers  or  veefatiifs  Ir  •.':.-  rase 
of  such  non-pensha'ije  y'^i.d'.'i-'s  as 
steel,  Lhe  Department  has  co:..^.stently 
compared  individual  U.S.  prices  to 
average  home  market  prices.  This  was 
most  recently  affirmeci  in  Kayo  Seiko 
Co  .  Ltd  and  Kovo  Corporation  of 
U  S  A  V.  United  States,  Slip  Op  93-87 
at  5  (CIT  1993)  which  stated  that 
Ser.'on  777A  "gives  no  indication  that 
Commerce  must  average  both  sides  of 
the  equation.'"  Furthermore,  it  agreed 
with  the  Department  that,  because  the 
product  was  not  a  perishable  product, 
■Commerce  was  justified  in  not 


Hveraging  U  S  prices"  even  l.hnugh  it 
tiad  averap'xi  home  "-ifirkft  M-.lf^   i.ld.]. 
I'hHrt'fcir^*,  f:,,::  ti.v  ;;  ■.."j-'i'i^i-v  ■  f  \:\>*sf 
investiflsUoas,  w*-  \'.r.\f-  '  ::■■■  -.■":  ^p-h 
U.S.  MMWithe  u-f;g:,i!H!i-f,v(.'tiKt'  VM\ 

We  also  note  that  nothing  in  Section 
777A  indicates  that  proximity  of  the 
respondent's  home  market  to  the  United 
'^ It  >s  requires  the  Department  to 
w  ^  ^t-average  USP.  "The  legislative 
history  of  section  777A  clearly  indicates 
that  Congress  intended  that  section  to 
give  the  Department  the  discretion  to 
use  averaging  techniques  in  cases 
involving  a  large  number  of  sales.  H. 
Rep.  No.1156,  98th  Cong.,  Znd  Sess.  44- 
46  and  186  (1984).  In  addition,  the 
Department  has  previously  rejected 
arguments  from  Canadian  respondents 
that  an  average  USP  is  required  Certain 
Iron  Construction  Castings  from 
Canada,  51  FR  2412.  2414  (lanuary  16, 
1986). 

Comment  67:  Petitioners  argue  that 
Stelco  ^led  to  report  complete  1992 
restructuring  costs  and  the  Department 
should  include  them  in  the  cost  of 
manufacture. 

Respondent  counters  that  during  the 
1992  fiscal  year  it  did  not  incur  any 
restructiuing  costs.  The  only 
restructiuing  costs  Incurred  were  by 
CCC,  a  related  party.  Respondent  notes 
that  some  Stelco  employees  were  laid- 
off  in  October  of  1992.  however,  the  cost 
of  employee  benefits  associated  with  the 
laid-off  workers  were  included  In  the 
reported  COP/CV. 

Department's  Position:  We  agree  with 
Stelco.  As  confirmed  by  Stelco's  audited 
financial  statements  the  company  did 
not  incur  restructuring  costs  in  fiscal 
1992.  However.  Stelco  did  incur  certain 
job  training  and  employee  relocation 
costs.  At  verification,  Stelco  estabUshed 
that  these  costs  were  included  in  the 
submitted  cost  information. 

Comment  68:  Petitioners  claim  that 
Stelco's  interest  expense  relating  to  the 
Z-Une  must  be  included  in  the  cost  of 
production.  Petitioners  note  that 
Stelco's  submission  indicates  that 
interest  expense  was  incurred  In  1992  in 
connection  with  its  Z-line  facility. 
Petitioners  believe  that  Stelco  failed  to 
report  this  information  by  using  Interest 
earned  from  a  U.S.  tax  refund  to  offeet 
the  expense. 

Department's  Position:  We  agree  with 
petitioners  that  Z-line's  interest  expense 
should  be  included  in  the  cost  of 
production  and  have  revised  the  cost  of 
the  input  provided  from  the  related  Z- 
line  facility.  See  Comment  75. 

Comment  69:  Petitioners  claim  the 
Department  must  include  in  the  cost  of 
manufacture  ("COM")  Stelco's  1992 
foreign  exchange  loss  related  to  the  raw 
materials  used  in  producing  subject 
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merchandise.  Petitioners  maintain  that 
these  amounts  were  not  included  in  the 
gubmission.  Petitioners  also  claim  that 
the  unrealized  loss  resulting  from  the 
translation  of  long-term  debt  should  be 
included  in  CX3M. 

Respondent  argues  that  it  has 
appropriately  accounted  for  foreign 
exchange  gains  and  losses  in  accordance 
with  C^adian  GAAP.  Furthermore, 
Respondent  argues  that  the  Department 
usually  adheres  to  foreign  GAAP  unless 
it  materially  differs  from  U.S.  GAAP  and 
the  difference  causes  distortion. 

Department's  Position:  We  agree  with 
respondent  in  part.  A  review  of  the 
verification  exhibits  indicates  that 
Stelco  had  a  net  foreign  exchange  gain 
on  itJ  material  purchases  used  for  the 
subject  merchandise.  Therefore,  we 
have  made  no  adjustment.  However,  m 
calculating  the  COP.  the  Department 
included  the  unrealized  loss  resulting 
from  the  translation  of  long-term  debt  If 
losses  are  deferred  to  some  future  time 
the  costs  would  not  be  appropnately 
matched  to  the  sales.  See  final 
determination  of  Dynamjc  Random 
Access  Memory  Semiconductors 
(DRAMS!  from  Korea.  54  FR  15472 
(March  23. 1993). 

Comment  70  Petitioners  argue  that 
the  Department  must  adjust  Stelco's 
pension  charge  to  include  the  full 
amount  of  this  expense.  Respondent 
claims  that  pension  contributions 
required  by  the  Government  of  Ontar.o 
differ  from  the  pension  obligation 
computed  under  Canadian  GAAP. 
Respondent  contends  that  the  GAAP 
figures  used  for  financial  reporting  are 
the  appropriate  costs  to  be  included  in 
COP/CV. 

Department's  Position  The 
Department  agrees  with  respondent. 
Stelco  included  in  the  costs  submitted 
to  the  Department  the  amount  of  the 
pension  expense  recorded  in  its  audited 
financial  statements.  Although  the 
provincial  government  imposed  higher 
cash  funding  requirements  in  1992,  this 
does  not  change  the  amount  of  the 
company's  actual  corporate  obligations 
for  fiscal  1992  in  accordance  with 
Canadian  GAAP.  The  higher  funding 
required  by  the  Government  of  Ontario 
Is  recorded  as  a  deferred  asset  on 
Stelco's  financial  statements  and  as 
such  is  not  properly  included  in  current 
expenses. 

Comment  71:  Petitioners  maintain 
that  the  Department  should  include 
Stelco's  expenses  for  miner's  health 
benefits  in  the  COP/CV.  Petitioners 
believe  that  these  costs  should  be 
included  since  Stelco  recognized  the 
full  present  value  of  all  future 
obligations  for  former  mine  workers  in 
its  1992  financial  statements. 


Respondent  counters  that  these 
expenses  are  not  related  to  the 
production  costs  during  the  POI  but 
instead  relate  to  future  periods  and 
therefore  the  Department  should 
exclude  them  from  its  COP  analysis. 

Department's  Position:  We  agree  with 
petitioners.  Stelco  recognized  the 
current  cost  of  these  benefits  in  its  1992 
financial  3tatement.s  and  accordingly, 
thef^e  co.si.4  should  be  borne  by  the 
sub|e«:t  merchandise. 

Comment  72  Petitioners  insist  that 
the  Department  must  include,  in  the 
cost  of  manufacture,  the  full  cost  of 
Stelco's  repairs  on  its  »6  battery  coke 
even. 

Respondent  argues  that  the  repairs  to 
the  coke  oven  were  so  extensive  that  the 
company  virtually  built  a  new  oven  and 
the  costs  mcurrwi  for  this  repair  are 
com  parable  to  slart-up  expenses. 
Respondent  further  claims  that  the  cost 
IS  dearly  extraorcmary  because  the 
oven  could  not  be  reactivated  in  the 
normal  course  of  business.  In  citing 
Fresh  Ki\Mfnjit  from  New  Zealand,  57 
FR  136^5,  at  13705  (.^pril  17,  1992). 
respondent  compares  restoration  costs 
necessary  to  return  an  orchard  to  an 
operable  state  to  the  reactivation  of  the 
::o'Ke  oven.  In  that  case,  the  Department 
allowed  the  costs  to  be  capitalized  and 
allw.ated  them  over  the  same  period 
used  m  tie  amortization  of  its  other 
capitalized  costs.  Respondent  argues 
that  Its  restoration  costs  can  be 
conside^d  capitalized  costs  because 
they  were  incurred  m  returning  the  coke 
oven  to  an  operable  state.  Capitalized 
costs  are  amortized  over  the  Ufe  of  the 
asset  under  Canadian  GAAP. 

Department's  Position:  We  disagree 
with  respondent.  .Mthough  Stelco 
argues  that  the  restoration  costs  were  an 
asset  whu.h  can  be  c-apitalized  and 
amortized  over  a  period  of  time 
pursuant  to  Canadian  GAAP,  the 
company  chose  to  expense  the  entire 
amount  in  1992.  We  have  allocated  this 
cost  to  the  subject  merchandise  to 
include  all  costs  incurred  during  the 
POI 

Comment  73.  Petitioners  assert  that 
the  gain  from  Stelco's  sale  of  the 
chemical  lime  works  should  not  be  an 
offset  to  the  cost  of  manufacture  because 
the  sale  is  not  an  ordinary  business 
adivity. 

Respondent  counters  that  since  the 
production  from  Lhe  lime  works  are 
direct  Inputs  to  the  steelmaking  process, 
the  company  included  the  gain  in  its 
costs.  Respondent  cites  MJnivans  from 
Japan.  (57  FR  21937,  21943,  May  25. 
1992]  in  support  of  its  contention  that 
the  disposal  of  fixed  assets  is  generally 
considered  a  normal  part  of  a  company's 
operations  and  any  gams  or  losses 


generated  by  the  transactions  should  be 
included  in' the  COP/CV  calculation. 

Department's  Position:  We  agree  with 
respondent.  The  lime  works  provided 
inputs  used  in  manufacturing  the 
suDJect  merchandise.  The  Department 
recognizes  the  disposal  of  fixed  assets  as 
an  ordinary  business  activity,  and  gains 
or  losses  resulting  from  that  activity  as 
includable  in  the  COP  and  therefore  we 
have  accepted  the  costs  as  submitted  by 
Stelco. 

Comment  74:  Petitioners  declare  the 
Department  must  use  BLA  for  all  cost 
data  of  CCC.  The  Section  D  response  did 
not  supply  actual  cost  of  production 
data  for  CCC,  Stelco  weight  averaged  the 
cost  of  the  product  supplied  to  CCC  for 
further  processing  and  estimated  CCC's 
further  manufacturing  costs. 

Respondent  states  that  it  reported  the 
cost  of  the  substrate  provided  to  CCC  for 
further  processing  and  CCC  supplied 
Stelco  with  the  cost  of  painting, 
laminating,  electrogalvanizing,  and 
slitting  based  on  CCC's  estimated  cost 
worksheets,  which  are  used  in  the 
normal  course  of  bu.siness.  Respondent 
argues  that  CCC  provided  sufficient 
information  for  the  Dejjartment's  cost  of 
production  analysis. 

Deportment's  Position:  The  point  is 
moot.  The  Department's  analysis  of 
CCC's  sales  o?  subject  merchandise  are 
based  entirely  on  BIA.  See  the 
Department's  position  on  Comment  3. 

Comment  75:  Petitioners  argue  that 
the  Department  should  use  BIA  for 
certain  related  party  inputs  and 
services.  Stelco  reported  the  actual  cost 
rather  than  the  transfer  prices  and  did 
not  substantiate  fair  market  value  with 
respect  to  inputs  provided  by  these 
suppliers. 

Respondent  states  that  the 
Department's  policy  is  to  use  transfer 
prices  for  sales  of  materials  between 
related  parties  when  sales  are 
demonstrated  to  be  at  arms-length. 
Where  transfer  prices  cannot  be  shown 
to  be  at  arms-length  then  the  use  of 
actual  costs  is  required. 

Department's  Position:  We  have  used 
the  cost  information  submitted  by  Stelco 
in  valuing  inputs  obtained  from  related 
parties,  except  for  the  input  provided  by 
the  Z-line.  The  questionnaire  requested 
Stelco  to  report  transfer  prices  for 
related  parties.  However,  it  reported 
costs  instead  for  all  related  parties, 
which  we  accepted,  except  for  Z-line. 
Stelco  stated  that  it  could  not 
demonstrate  that  transfer  prices  were  at 
arm's  length,  therefore,  it  reported 
actual  costs.  At  verification,  the 
Department  reviewed  information 
confirming  that  the  cost  data  provided 
by  Stelco  represented  the  actual  cost  to 
the  producing  party  after  including 
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certain  adjustments,  m  eifect.  tiie 
transfer  price.  We  corapaxed  the  transfer 
prices  to  the  prices  charged  by  unrelated 
suppliers,  noting  that  they  were 
comparable.  For  the  Z-line,  however,  in 
computing  COP/CV,  we  revised  the  cost 
of  the  related  input  by  adding  interest 
expense  as  reported  in  its  financial 
statements.  We  also  included  royalties 
and  commissions  which  have  been 
disallowed  as  selling  expenses.  Because 
we  are  unable  to  determine  which 
products  were  galvanized  on  the  Z-line, 
as  BIA,  we  revised  all  reported 
corrosion-resistant  fixed  and  variable 
overhead  based  on  a  proportionate 
amount  of  Z-line  costs  to  total 
galvanized  costs  to  reflect  this  upward 
adjustment  for  interest  expense, 
royalties,  and  commissions. 

Comment  76.  Petitioners  assert  that 
the  seUing,  general  and  administrative 
expense  included  in  the  reported  cost  of 
production  must  be  recalculated 
because  the  company  allocated  these 
expenses  improperly. 

Department's  Position:  We  agree  with 
petitioners.  Stelco  reported  its  G&A 
expenses  on  a  per  ton  amount,  instead 
of  calculating  the  G&A  expenses  as  a 
percentage  of  cost  of  sales  and  applying 
that  amount  to  COM.  Products  which 
cost  more  to  produce  should  bear  a 
proportionately  higher  amount  of  G&A 
expense.  Therefore,  Stelco's 
methodology  is  improper  and  we  have 
revised  the  reported  G&A  expenses. 

Comment  77:  Petitioners  declare  the 
Department  must  recalculate  Stelco's 
interest  expense  because  it  used  an 
improper  methodology.  Petitioners 
claim  that  the  Department  requires 
interest  expense  be  allocated  by  (i) 
determining  interest  expense  as  a 


percentage  of  total  cost  sales  for  the 
consolidated  entry;  and  (ii)  applying 
that  percentage  of  COM  to  determine  a 
cost  per  unit. 

Department's  Position:  We  agree  with 
petitioners.  Stelco  reported  its  interest 
expense  on  a  per  ton  amount,  instead  of 
calculating  the  interest  expense  as  a 
percentage  of  consoUdated  cost  of  sales 
and  applying  that  amount  to  COM. 
Products  which  cost  more  to  produce 
should  bear  a  proportionately  higher 
amount  of  interest  expense.  Therefore, 
Stelco's  methodology  is  improper  and 
we  have  revised  the  reported  interest 
expense. 

Comment  77:  Petitioners  state  the 
Department  must  use  best  information 
available  for  the  weighted  average  cost 
per  CONNUM  for  hot  rolled  products 
because  Stelco  incorrectly  weighted  the 
hot-rolled  cost  of  manufacturing 
(HRCOM)  for  each  mill  by  the  net  tons 
sold.  Instead,  it  should  have  weighted 
the  HRCOM  by  the  number  of  tons 
manufactured— the  basis  upon  which  it 
calculated  costs — not  the  quantity  that 
was  sold. 

Department's  Position:  We  disagree 
with  petitioners.  There  is  nothing  on  the 
record  which  shows  that  the  weighted 
average  cost  per  CONNUM  for  hot- 
rolled  products  is  distortive.  The  subject 
merchandise  is  generally  not  a  stock 
item,  therefore,  its  production  and  sale 
would  be  relatively  the  same.  Therefore, 
weight  averaging  by  sales  does  not 
appear  unreasonable. 

Comment  78:  Petitioners  assert  the 
Department  must  recalculate  the 
variances  applied  to  the  Hilton  Works 
Plant. 

Respondent  argues  that  the 
Department  should  accept  Stelco's  use 


of  annual  variances  because  they 
account  for  year-end  adjustments.  The 
company  claims  that  including  these 
adjustments  avoids  distortions  resulting 
from  the  use  of  a  six-month  POI,  and  is 
in  conformity  with  Department  practice. 
Department's  Position:  We  agree  with 
respondent.  At  verification,  the 
Department  determined  that  the  annual 
variances  included  year-end 
adjustments  which,  if  excluded  from  the 
six-month  POI.  would  distort  costs. 
Applying  the  annual  variance  in  this 
case  provides  an  accurate  representation 
of  the  actual  costs  incurred. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  Canada  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date 
February  4, 1993,  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Register.  Our  preliminary 
determinations  with  regard  to  IPSCO's 
entries  of  steel  plate  and  Dofasco's 
entries  of  cold-rolled  steel  were 
negative.  Therefore,  the  suspension  of 
liquidation  on  these  products  for  these 
companies  is  effective  on  the  date  of 
publication  of  this  notice.  The  Customs 
Service  shall  require  a  cash  deposit  or 
bond  equal  to  the  estimated  amount  by 
which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shovm  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows; 


CMP  

Do'asco  ... 
IPSCO  ... 
S^cit^c  

StQICO      .... 


Company 


Hot- 
rolled 


n/a 
32.79 
20.06 

n/a 
16.86 
20.84 


Cow- 
rolled 


7.49 
11.73 
n/a 
48.29 
48.29 
36.19 


Corro- 
sion-re- 
sistant 


n/a 

10.89 

n/a 

n/a 

28.27 

22.29 


Plate 


n/a 

n/a 

1.47 

n/a 

68.70 

61.95 


nC  Notification 

In  accordance  w;Lh  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 

determinaUon. 

Notification  to  Interested  Parties 

This  notice  also  s>^rvps  a.-.  *iie  only 
reminder  to  parties  suhte"t  in 
administrative  pro'ertivH  ^-.rdt-r  iAPO;  or 
t.heir  responsibility  concern. n^;  t.*-;e 
return  or  desLnaction  of  proprietary 


information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  iqfTR  3' 3  20(a)(4). 


Dated:  June  21, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-15615  Filed  7-8-93.  8:45  am] 
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Final  Determination  of  Sales  at  Lesa 
Than  Fair  Value:  Certain  Cut-to-Length 
Cartjon  Sted  Plate  From  Finland 

AGENCY:  Import  Administration, 
International  Trade  Administration, 

Department  of  Commerce. 

EFFECTIVE  DATE:  ['..ly  9.  199.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Ar.drew  McGiivray  or  David  J 
Goidberger,  Office  of  Antidumping 
Lnvestigation.s,  Im.port  Administration, 
Interna'.. or.al  Trade  Administration, 
U  S  D»:>par*m^'".t  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NTW., 
Washington,  DC  20230;  telephone:  (202) 
482-0108  or  (202) 482-4136. 
respectively, 

Final  Determination 

We  determine  that  imports  of  certain 
cut-to-length  carbon  steel  plate  (steel 
plate)  from  Finland  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 

less  'han  fair  value  (LTFV),  as  provided 
in  sec'ion  73.5  of  the  Tariff  Act  of  1930, 
as  amended  l*he  Actj.  The  est;m,ated 
we;<hted-average  margins  are  shown  in 
the    Suspension  of  Liquidation"  section 
of  this  notice.  , 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determination  and 
postponemient  of  final  determination  (58 
FR  7090  (February  4,  1993)).  the 
following  events  have  occurred: 

Verification  of  Rautaruuiuci  Ov's 
(Rautaruuidci's)  respcn.ses  to  the 
Department  of  Commerce's  (the 
Department's)  sales  and  cost  of 
production  (COP)  questionnaires  took 
place  in  Finland  during  March  and 
April  of  1993, 

Wa  received  requests  for  a  public 
hearing  from  Rautaruukki  and  from 
petitioners  on  February  16, 1993. 
Rautaruukki  filed  its  case  brief  on  April 
28.  1993.  Petitioners  filed  their  case 
bnef  on  April  27, 1993.  Rautaruukki  and 
petitioners  filed  rebuttal  briefs  on  April 
30, 1993.  A  public  hearing  was  held  on 
May  4.  1993. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value'  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (Argentine 
Steel),  which  is  being  published 
concurrently  with  this  notice. 


Pen  ad  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992,  through  June  30,  1992, 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  si m i  la r 
merchandise.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
made  similar  merchandise  comparisons 
on  the  basis  of  the  criteria  defined  in 
Appendix  V  to  the  antidumping  duty 
questionnaire,  which  is  on  file  in  Room 
B-099  of  the  main  building  of  the 
Department  of  Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
cut-to-length  carbon  steel  plate  from 
Finland  to  the  United  States  were  m.ade 
at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

Rautaruukki  reported  sales  of  the 
subject  merchandise  to  related  parties  in 
the  home  market.  The  Department  s 
methodology  for  determining  whether 
or  not  to  include  these  transactions  in 
our  calculations  of  FMV  is  discussed  in 
Appendix  n  to  Argentine  Steel. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  recalculated  U.S.  credit 
expenses  using  the  average  interest  rate 
found  at  verification  (see  page  11  of  the 
Department's  sales  verification  report). 

2.  We  have  not  calculated  a 
hypothetical  tax  on  the  U.S.  product, 
but  have  added  to  U.S.  price  the 
absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in 
Finland  (see  comment  7  below). 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  adjusted  Rautaruukki's 
difference-in-merchandise  adjustment  to 
account  for  a  heat  treatment  reporting 
code  which  was  incorrectly  reported. 
(See  the  Department's  concurrence 
memorandum,  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the  main 
Commerce  building,  for  further  details.) 

2,  We  have  now  allowed 
Rautaruukki's  claimed  home  market 
(HM)  rebates  (see  Comment  3  and  the 
concurrence  memorandum). 


3.  We  have  reclassified  Rautaruukki's 
claimed  HM  commission  as  a  discount 
(see  the  concurrence  memorandum) 

4.  We  have  adjusted  FMV,  reported  on 
an  actual-weight  basis,  to  place  it  on  a 
theoretical-weight  basis,  for  comparsnn 
to  US.  sales  reported  on  a  theore'ira!- 
weight  basis  (see  page  14  of  the 
Department's  sales  verification  report). 

5  We  have  not  used  Rautaruukki's 
sales  to  one  HM  cusfomier.  since  we 
found  that  the  sales  to  that  customer 
were  not  at  arm's  length. 

Cost  of  Production 

Based  on  petitioners'  allegation,  and 
in  accordance  with  section  773;b)  of  Lhe 
Act,  we  investigated  whether 
Rautaruukki  had  home  market  sales  that 
were  made  at  less  than  COP 

If  over  90  percent  of  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
a.ny  below-cost  sales  because  we 
determined  that  the  respondent's  below- 
cost  sales  were  not  miade  in  substar.tial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent's  sales  were  at 
prices  above  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  only  the  beicw- 
cost  sales. 

In  order  to  establish  that  below  cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
foilcwing  analysis  on  a  product  specific 
basis;  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  mere  months,  then  the  below 
cost  sales  were  considered  to  have  been 
over  an  extended  period  of  tim.e. 

Where  we  found  that  more  than  90 
percent  of  respondent's  sales  were  at 
prices  below  the  COP,  anu  such  sales 
were  over  an  extended  period  of  time, 
we  disregarded  all  sales  for  that  model 
and  calculated  FMV  based  on 
constructed  value  (CV).  Furthermore, 
there  is  no  evidence  on  the  record  of 
this  investigation  to  indicate  that  such 
sales  were  at  prices  which  would  permit 
the  recovery  of  costs  over  a  reasonable 
period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
the  respondent's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing. 

The  submitted  COP  data  was  relied 
upon,  except  in  the  following  in.stance 
where  the  costs  were  not  appropriately 
quantified  or  valued. 

1,  The  Department  calculated  a  rate  for 
general  and  administrative  (GiA)  expenses 
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based  on  financial  data  from  Rautaruukki's 
response  to  Section  A  of  the  Department's 
questionnaire  (see  comment  9  below). 

2.  For  CV,  we  have  adjusted  Rautaruukki's 
costs  reported  on  an  actual-weight  basis  to 
place  them  on  a  theoretical-weight  basis,  for 
comparison  to  U.S.  sales  reported  on  a 
theoretical-weight  basis. 

In  accordance  with  section 
773(e)(l)(b)(i)  of  the  Act.  we  included  in 
CV  the  greater  of  Rautaruukki's  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  of  10 
percent  of  cost  of  manufacture  (COM). 
For  profit,  we  used  the  statutory 
minimum  of  eight  percent  of  the  total  of 
COM  and  general  expenses  because 
Rautaruukki's  actual  profit  on  home 
market  sales  was  less  than  eight  percent, 
pursuant  to  section  773{e)(l)(b)(ii)  of  the 
Act. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POI. 
In  place  of  the  official  certified  rates,  we 
used  the  average  monthly  exchange 
rates  published  by  *he  International 
Monetary  Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Connments 

Comment  1 :  Petitioners  state  that  the 
Department  should  apply  best 
information  available  (BIA)  for  those 
U.S.  sales  matched  to  HM  products  for 
which  respondent  has  furnished 
erroneous,  incomplete,  or  misleading 
product  informationlKespondent's 
errors,  p>etitioners  contend,  include:  (a) 
Product  control  numbers  which 
improperly  included  products  of 
different  steel  qualities;  (b)  products 
with  incorrect  control  numbers  or  grade 
identifier  designations;  and  (c)  several 
products  which  have  not  been  properly 
identified. 

Respondent  rebuts  that  it  has  properly 
-■^ported  all  of  the  products  in  question. 

Department  Position:  Petitioners' 
assertions  regarding  product 
information  are  not  supported  by 
evidence  on  the  record.  Respondent 
provided  documentation  at  verification 
with  regard  to  product  matching  and 
product  characteristics  and  we  found  no 
discrepancies,  aside  from  the  heat 
treatment  problems  addressed  in 
Comment  9  (see  pages  8  and  9  of  the 


Dv'pa.'lmhn'  s  sales  verification  report). 
We  have  continued  to  use  the 
information  furnished  by  respondent. 

Comment  2:  Petitioners  state  that 
respondent  has  not  supported  its  claim 
for  the  small  item  quantity  adjustment 
with  sufficient  information  and 
therefore,  respondent's  request  for  a 
quantity  adjustment  should  be  denied. 

Respondent  contends  that  it  has 
provided  ample  evidence,  in  numerous 
submissions  to  the  Department,  that  the 
item  quantity  factor  accounts  for 
significant  differences  in  direct 
manufacturing  costs  between  sales  in 
the  home  market  and  sales  in  the  U.S. 
market. 

Department  Position:  We  agree  with 
petitioners.  Respondent's  support  on  the 
record  for  this  claim  consists  merely  of 
a  single  chart,  lacking  comprehensive, 
narrative  explsination,  and  a  figure 
reported  in  the  sales  listing  field  for  this 
claimed  adjustment.  In  its  response  to 
the  Department's  sales  questionnaire. 
Rautaruukki  claimed  to  be  working  on 
a  "study"  to  justify  the  adjustment. 
However,  no  such  study  was  ever 
placed  on  the  record  in  this 
investigation.  The  information  which 
Rautaruukki  has  presented  does  not 
adequately  support  or  quantify  the 
claim  for  a  quantity  adjustment. 
Therefore,  we  disallowed  Rautaruukki's 
claimed  quantity  adjustment. 

Comment  3:  Petitioners  contend  that 
the  Department  should  disallow  several 
of  respondent's  claimed  home  market 
rebates.  Petitioners  claim  that  the 
existence  and  amount  of  the  rebates  was 
uncertain. 

Respondent  states  that  its  customers 
in  the  Finnish  home  market  know  of  the 
rebate  in  advance  of  their  purchases 
and,  therefore,  the  Department  must 
make  adjustments  for  those  rebates. 

Department  Position:  We  agree  with 
respondent.  Based  on  exhibits  collected 
by  the  Department  during  verification, 
the  home  market  customers  had 
knowledge  of  the  existence  and  amounts 
of  rebates  prior  to  the  sales  in  question 
(see  the  concurrence  memorandum).  We 
have  included  the  reported  rebates  in 
our  margin  calculations. 

Comment  4:  Petitioners  state  that  the 
Department  should  not  make  any 
adjustment  for  data  included  in  the 
third  party  payment  field  of 
respondent's  computer  tape,  since 
respondent  previously  confirmed  that  it 
had  no  third  party  payment  expenses. 

Department  Position:  We  agree  with 
petitioners.  Respondent  confirmed, 
several  times,  that  it  incurred  no 
expense  with  regard  to  third  party 
payments.  Therefore,  we  disallowed  the 
data  contained  in  the  computer  sales 
listing  field  for  third  party  payments. 


Comment  5:  Petitioners  state  that 
respondent's  lack  of  preparedness 
prevented  the  verification  of 
Rautaruukki's  direct  selling  expenses, 
and  therefore,  the  Department  should 
classify  respondent's  claimed  home 
market  direct  expenses  as  indirect 
selling  expenses,  while  classifying 
respondent's  claimed  U.S.  direct  selling 
expenses  as  direct  selling  expenses. 

Respondent  contends  that  it  provided 
a  full  explanation  and  supporting 
documentation  for  its  claimed  direct 
selling  expenses  and  that  the 
Department  had  ample  opportunity  to 
verify  the  information.  Respondent 
maintains  that  to  the  extent  that  any 
information  remains  unverified,  it  was 
not  due  to  respondent's  inability  to 
provide  the  Department  with  the 
documentation  at  verification. 

Department  Position:  We  agree  with 
petitioners  that  respondent's  HM  selling 
expenses  should  be  classified  as  indirect 
and  its  U.S.  selling  expenses  should  be 
classified  as  direct.  As  noted  in  the 
Department's  sales  verification  report, 
we  were  unable  to  verify  that  any  of  the 
expenses  in  question  were  of  the  nature 
claimed  by  respondent.  As  stated  in 
Tapered  Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (57  FR 
4956,  February  11. 1992): 

[Tjhe  burden  is  placed  on  the  respondent  to 
prove  that  U.S.  selling  expenses  are  indirect 
and  home  market  selling  expenses  are  direct. 
We  classify  expenses  in  each  market  based 
on  the  information  submitted  •  •  •  and  on 
the  Department's  verification  reports.  In 
instances  where  a  respondent  fails  to  provide 
sufficient  information  to  support  its  claim 
that  an  adjustment  is  directly  related  to  a  sale 
in  the  home  market,  we  will  generally 
reclassify  the  adjustment  as  indirect. 
Likewise,  when  a  respondent  fails  to  provide 
information  to  support  its  claim  that  an 
adjustment  is  indirect  in  the  U.S.  market,  we 
generally  reclassify  the  adjustment  as  direct. 

Therefore,  we  have  treated  all  of 
Rautaruukki's  claimed  U.S.  selling 
expenses  as  direct  and  all  of 
Rautaruukki's  claimed  HM  selling 
expenses  as  indirect. 

Comment  6:  Petitioners  state  that  the 
Department  should  use  U.S.  indirect 
selling  expenses  as  an  offset  to  HM 
commissions. 

Department  Position:  As  stated  in  the 
"Foreign  Market  Value"  section  of  this 
notice,  we  have  reclassified 
respondent's  HM  commissions  as 
discounts.  Therefore,  petitioners* 
comment  is  moot. 

Comment  7:  Petitioners  state  that, 
pursuant  to  the  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Zenith  Electronics  Corp.  v.  United 
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States  [No.  92-1043.  slip  op  12-17, 
March  19.  1993),  the  Department  cannot 
make  a  circumstance-of-sale  adiustment 
for  Finnish  turnover  tax.  Petitione.'-s  also 
state  that  the  Department  m.ust 
determine  the  extent  to  which  the  tax  is 
passed  through  to  customers  m  the 
home  market. 

Department  Position  We  have 
adjusted  for  the  F.nnish  turnover  rax 
according  to  the  methodology  descn'oed 
m  .Appendix  II  of  .Argentine  Steel,  As 
stated  in  Appendix  11,  we  have  not  made 
a  ci:cumstance-of-sa!e  adjustment  to 
F\(V  Also,  we  have  not  calculated  a 
hypothetical  tax  on  the  U.S.  product, 
but  have  added  to  US.  price  the 
absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation. 

We  imposed  no  hmitalion  on 
consumption  taxes  added  to  USP,  based 
on  the  incidence  of  such  taxes  un  the 
home  market,  because  the  statute 
reauires  no  such  hntitation.  We  are  not 
following  Zenith  v,  United  States.  633  F, 
Supp.  1382  (OT  1986],  appeal 
disnvssed.  875  F,2d  291  [Fed  Cir. 
1989),  and  its  progeny  with  respect  to 
this  issue,  because  we  do  net  agree  with 
that  decision  and  have  appealed  this 
issue  to  the  Court  of  Appeals  for  the 
Federal  Circuit  in  Daewoo  v.  United 
States,  Fed.  Cir,  Nos,  92-135&-62  The 
Court  of  International  Trade  has  upheld 
our  position  that  the  statute  does  not 
require  a  measurement  of  "tax  pass- 
through"  in  Federal-Mogul  Corp  v 
United  States.  Slip  Op,  93-17  (CTT  Feb 
4,  1993) 

Comment  8  Petitioners  state  that  we 
should  use  BLA  for  U  S.  products  which 
are  mismatched  due  to  heat  treatment 
reporting  problems. 

Respondent  contends  that  we  should 
use  the  corrected  heat  treatment 
information  which  it  has  submitted,  and 
make  the  aopropnate  revisions  to  the 
product  concordance 

Deportment  Position  We  agree  with 
petitioners.  We  have  used  BIA  for 
reported  product  matches  which  a.'B 
incorrect  because  of  erroneous  heat 
treatment  information  m  respondent  s 
questionnaire  responses  (see  the 
concurrence  memorandum.).  The 
Department  had  requested  that 
Rautaruakki  identify  U,S,  sales  which 
were  mismatched  due  'o  heat  treatment 
misreporting.  In  identifving  those  U.S. 
sales.  Rautaniukki  also  noted  the 
corrected  heat  treatment  information  for 
those  sales.  Those  corrections  were 
untim.eiy  and  unsolicited  new 
information  and.  therefore,  could  not  be 
used  for  this  determination.  Becau.se 
Rautaruukki  failed  to  provide  correct 
model  Tiatching  data  for  certain  U.S. 
sales,  and  because  these  errors  were 


svstemic  m  nature,  we  used,  as  BIA,  for 
those  particular  transactions  the  higher 
of:  (1)  The  highest  non-aberrant 
transaction  margin  calculated  for  the 
firm  from  among  the  sales  of  the  same 
class  or  kind  of  merchandise  where  we 
were  able  to  calculate  a  margin,  or  (2) 
the  average  petition  rate  for  the  same 
class  or  kdnd  of  merchandise 

Comment  9:  Petitioner  states  that. 
because  Rautaruukki's  reported  G&.A 
expenses  failed  to  include  an  amount 
for  corporate  overhead,  the  Departm.ent 
should  use  BIA  for  the  GAA  rate 

Rautaruukki  states  that  it  provided 
verification  exhibits  which  reflected  not 
only  the  specific  elements  of  C&.A 
expenses  but  the  absolute  value  of  G4A 
expenses  as  weU.  It  also  states  that  no 
inquiry  was  made  regarding  corporate 
overhead  during  the  verification. 

Department  Position  Rautaruukki 
presented  data  at  verification  to  support 
Its  G&A  expenses,  as  revised  for  its 
supplemental  cost  of  production 
questionnaire  response  However,  as 
detailed  in  the  Department  s  cost 
verification  report,  the  data  could  not  be 
tied  to  any  specific  data  in  the  financial 
reporting  svstem.  Therefore,  the 
Department  has  not  used  the  revised 
G&A  expenses  and,  making  an  adverse 
assumption,  has  used  higher  GAA 
figures  based  on  data  from 
Rautaraui^ki's  original  cost  of 
production  submission. 

Comment  10:  Petitioner  states  that 
Rautaruukki  did  not  properly  allocate 
interest  expense  because  the  company 
did  not  consider  exchange  gains  and 
losses  in  its  calculation. 

Rautaruukki  states  that,  at 
verification,  it  updated  its  interest 
expense bamd  on  its  audited  1992 
consolidated  financial  report 

Department  Position-  We  agree  with 
respondent.  Rautaruukki's  audited  1992 
consoUdated  financial  report,  issued 
immediately  prior  to  the  Department's 
cost  verification,  encompassed  the  POI. 
Rautaruukki  used  the  report  at 
verification  to  update  fully  its 
previously  reported  interest  expense 
calculation,  in  the  manner  prescnbed  in 
Section  D  of  the  Department's 
questionnaire.  The  exchange  gains  and 
losses  in  the  financial  statement  relate 
to  a  devaluation  by  the  government  that 
occurred  in  1991.  Accordingly, 
respondent  correctly  excluded  these 
items  from  its  interest  expense 

Comment  11:  Petitioner  maintains 
that  Rautaruukki  did  not  fully  capture 
all  of  its  indirect  costs  in  its  COP 
submission. 

Rautaruukki  states  that  all  of  the 
indirect  costs  were  properly  allocated. 

Department  Position:  We  agree  with 
Rautaruukki.  Analvsis  of  the  verification 


exhibits  confirms  that  all  indirect  costs 
were  appropriately  allocated, 

Confinuofjon  of  Suspension  of 

Liquidation 

We  are  directing  the  Customs  Service 

to  continue  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Finland  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  aft^r 
February  4,  1993.  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Register  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subiect  to 
this  investigation  exceeds  the  US,  price, 
as  shown  below.  This  suspension  of 
liquidation  wnll  remain  in  effect  until 
furt.her  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer /man  utactu  re  r/  e  xpofief 

Weighted- 
average 
margin 

percentage 

Rautaruukki  Ov 

32  25 

All  others  

32.25 

ITC  Notification 


In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  oui 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  m 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO, 

This  deterrainati#h  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19CFR353,20(a)(4], 

Duted.  June21,  1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  93-15616  Filed  7-8-93;  845  am] 
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(A-427-e06,  A-427-«07.  A-427-«08,  and  A-- 
427-^09) 

Notice  of  Final  De^erm:nsiicn,s  of  Sfties 
at  Less  Than  Fa-r  Value  Certain  Hot 
Rciied  Carbon  S\Be'  f-iat  Products, 
Certain  Coid-floHed  Carbon  Steel  Plat 
Products  Ce.-'xiin  Cor^osion-PesiS'an! 
Carbon  Steel  Fiat  Prodjcts,  and 
Cenain  C^t-to-Length  Carbon  Steet 
Piste  From  Frsnce 

AGENCY:  import  Aaministration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTtVEDATt- T'-'v'^    no? 

FOR  FUPTMEP  INFORM A^'iOn  CONTACT: 

Edward  Easton  or  Stephen  Alley,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW;  Washington.  DC  20230; 
telephone:  (202)  482-1777  or  (202)  482- 
5288,  respectively. 

I  md!  Determinalions 

vv.  ii.  t^'rmine  that  imports  of  certain 
hot-roiled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carh.  n  stn    <"  .t  products  (cold-rolled 
steel),  certdiPi  corrosion-resistant  carbon 
steel  flat  products  (corrosion-resistant 
steel),  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  France  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  our  preliminary  determinations 
and  postponement  of  final 
determinations  on  January  26, 1993  (58 
FR  7091,  February  4. 1993).  the 
follovtring  events  have  occurred: 

On  January  26, 1993.  petitioners 
alleged  that  critical  circumstances  exist 
with  respect  to-imports  of  hot-rolled 
steel,  cold-rolled  steel,  and  steel  plate. 

On  February  12  and  16, 1993, 
respectively,  petitioners  and 
respondent,  Usinor  Sacilor  (Usinor). 
requested  that  a  public  hearing  be  held. 

Usinor  submitted  supplemental  cost 
of  production  and  further 
manufacturing  information,  revisions 
and  corrections  to  its  sales  responses, 
and/or  revised  computer  tapes  in 
February,  March,  April,  and  May  1993. 

On  March  8, 1993,  we  issued  negative 
preliminary  determinations  of  critical 
circumstances  with  respect  to  imports  of 
hot-rolled  steel,  cold-rolled  steel,  and 
steel  plate  (5.«  FR  12932,  March  P 
1993). 


We  conducted  verification  of  Usinor's 
sales  and  cost  questionnaire  responses 
in  France  in  March  1993  and  in  the 
United  States  in  April  1993. 

Usinor  and  petitioners  submitted  case 
and  rebuttal  briefe  on  May  14  and  19, 
1993,  respectively.  A  public  hearing  was 
held  on  May  21, 1993. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  descriptions  of  the  subject 
merchandise  are  included  in  Appendix 
I  to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina  (Argentine  Steel),  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigations 

The  period  of  investigations  (POI)  is 
January  1, 1992,  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  merchandise  covered 
by  these  investigations  also  constitutes 
single  categories  of  such  or  similar 
merchandise.  In  accordance  with  19 
CFR  353.58.  we  compared  U.S.  sales  to 
home  market  sales  at  the  same  level  of 
trade,  where  possible.  Where  we  were 
not  able  to  match  sales  at  the  same  level 
of  trade,  we  made  comparisons  without 
regard  to  the  level  of  trade.  We  adjusted 
Usinor's  reported  levels  of  trade  by 
treating  automobile  manufacturers  as 
end  users,  not  as  a  separate  category  of 
end  users. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  firora 
France  to  the  United  States  >vere  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price 

For  all  four  classes  or  kinds  of 
merchandise,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  when  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  before  importation  and  exporter's 
sales  price  (ESP)  methodology  was  not 


otherwise  indicated.  (See  Comment  31. 
below.) 

For  all  four  classes  or  kinds  of 
merchandise,  where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  of  the  subject  merchandise 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act.  All  of  the  ESP  sales  of  subject 
merchandise  were  reponed  as  further 
manufactured  in  the  United  States. 

We  excluded  U.S.  sales  of  seconds 
because  these  constituted  an 
insignificant  percentage  of  total  sales  for 
each  class  or  kind  of  merchandise  (e.g., 
less  than  five  percent)  sales  of 
merchandise  that  was  not  of  French 
origin,  and  sales  of  non-Usinor 
merchandise. 

For  purchase  price  and  ESP  sales  of 
each  class  or  kind  of  merchandise,  we 
made  deductions,  where  appropriate, 
for  discounts,  rebates  and  the  following 
movement  charges:  foreign  brokerage, 
foreign  inland  freight,  loading,  marine 
insurance,  ocean  freight,  U.S.  brokerage, 
U.S.  duty,  and  U.S.  inland  freight. 

For  ESP  sales  only,  we  deducted 
credit  expenses,  warranty  expenses, 
indirect  seUing  expenses,  inventory 
carrying  costs,  and  premiums  for 
product  liability  insurance.  In  the 
investigation  of  cold-rolled 
merchandise,  we  deducted  sales 
commissions  to  an  unrelated 
commissionaire. 

In  addition,  we  made  deductions, 
where  appropriate,  for  all  value  added 
in  the  United  States  pursuant  to  section 
772(e)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  with  the 
production  of  the  further  manufactured 
products,  other  than  the  costs  associated 
with  the  imported  products  and  a 
proportional  amount  of  any  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  all 
applicable  expenses  from  the  sales 
price.  The  total  profit  was  then  allocated 
proportionally  to  all  components  of 
cost.  Only  the  profit  attributable  to  the 
value  added  in  the  United  States  was 
deducted. 

In  determining  the  costs  incurred  to 
produce  the  further  manufactured 
products,  the  Department  of  Commerce 
(the  Department)  included  (1)  the  costs 
of  manufacture;  (2)  movement  and 
packing  expenses;  and  (3)  general 
expenses,  including  selling,  general  and 
administrative  expenses,  and  interest 
expenses. 

We  divided  the  restructuring  costs 
reported  on  the  December  31, 1992, 
consolidated  financial  statement  of 
Edgcomb,  one  of  Usinor's  related  steel 
service  centers  (SSC),  by  that  company's 
production  costs  and  used  the  resulting 
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ratio  to  increase  its  reported  f^art.h-'r 
manufactunng  expense. 

We  added  to  US  price  the  absolute 
amount  of  value-added  tax  (VAT)  paid 
on  the  comparison  sale  in  France.  (See 
Comment  37.  below.)  Based  on  our 
findings  at  verification,  we  made  other 
miscellaneous  modifications  to  USP. 
These  changes  are  described  in  the 
section  on  "Interested  Party 
Comments,"  below. 

We  converted  U.S.  sales  made  on 
either  a  theoretical  minimum  weight  or 
a  theoretical  nominal  weight  basis  to  an 
actual  weight  basis  using  conversion 
factors  provided  by  Usinor. 

Foreign  Market  Value 

We  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  volume  of  third  country  sales  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV  in  each  of  these 
investigations.  We  found  that  the  home 
market  was  viable  for  sales  of  each  of 
the  classes  or  kinds  of  merchandise 
subject  to  investigation. 

We  excluded  from  our  analysis  any 
sales  made  by  related  resellers  in  France 
(downstream  sales)  of  merchandise  that 
had  been  purchased  from  Usinor. 
w  hether  or  not  the  product  purchased 
from  Usinor  had  been  processed,  further 
manufactured,  or  resold  as  the  same 
product.  To  the  extent  that  dropping 
these  downstream  sales  leaves  U.S.  sales 
without  a  foreign  market  match,  we 
have  appUed  a  BIA  margin  to  these  U.S. 
sales.  (See  Comments  1,  3.  and  7, 
below  )  In  addition,  we  excluded  home 
maricat  sales  that  were  outside  the 
ordinary  course  of  trade,  including 
sample  sales  and  sales  of  seconds,  from 
the  home  market  sales  used  for 
calculating  FMV. 

We  then  used  the  related  party  test 
applied  at  the  preliminary 
determinations  to  determine  whether 
sales  to  related  customers  were  made  on 
an  arm's-length  basis,  although  we 
modified  it  to  consider  differences  in 
the  level  of  trade.  (See  Appendix  II  to 
Argentine  Steel.)  We  did  not  include  in 
our  analysis  any  sales  to  related 
customers  that  we  determined  were  not 
at  arm's-length. 

Cost  of  Production 

Petitioners  alleged  that  Usinor's  home 
market  sales  m  each  class  or  kind  of 
merchandise  were  made  at  prices  below 
the  cost  of  production  (COP).  On  the 

basis  of  petitioners'  allegations,  we 
gathered  and  venfied  data  on 
production  costs 

We  compared  the  weighted  average 
home  market  prices  to  the  COP.  if  over 


90  percent  of  the  respondent's  sales  of 
a  given  model  were  at  prices  equal  to  or 
greater  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  because 
we  determined  that  the  respondent's 
below-cost  sales  were  not  made  in 
substantial  quantities. 

If  between  ten  and  90  percent  of  the 
respondent's  sales  of  a  given  model 
were  at  prices  equal  to  or  greater  than 
the  COP,  we  disregarded  only  the 
below-cost  sales,  if  they  were  found  to 
be  made  over  an  extended  period  of 
time.  Where  we  found  that  more  than  90 
percent  of  respondent's  sales  were  at 
prices  below  the  COP  and  over  an 
extended  period  of  time,  we  disregarded 
all  sales  for  that  model  and  calculated 
FMV  based  on  constructed  value  (CV). 
In  such  cases,  we  determined  that  the 
Usinor's  below-cost  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time  at  prices  that  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade. 

In  order  to  determine  whether  below- 
cost  sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
Usinor's  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  We 
relied  on  the  submitted  COP,  except  in 
the  following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  The  general  and  administrative 
(G&A)  expenses  were  recalculated  using 
the  1992  annual  financial  statements  of 
Sollac,  the  Usinor  company  that 
produces  nearly  all  of  the  hot-rolled, 
cold-rolled  and  corrosion-resistant 
merchandise  subject  to  these 
investigations  as  well  as  some  of  the 
steel  plate.  In  addition  to  the  G&A 
expenses  reported  as  a  line  item  on  the 
financial  statements,  the  charge-offs  for 
restructuring  and  the  write-off  of  fixed 
assets  were  allocated  over  cost  of  goods 
sold. 

2.  Interest  was  recalculated  using  the 
annual  financial  statements  of  Usinor. 
The  net  financial  expense  was  divided 
by  the  cost  of  sales.  For  ESP  and 
purchase  price  calculations,  a  portion  of 
the  net  interest  expense  was  offset  by 


the  proportion  of  inventorv  and'or 
accounts  receivable  to  total  assets,  as 
applicable. 

For  each  class  or  kind  of  merchandise, 
we  compared  home  market  selling 
prices,  net  of  movement  charges  and 
discounts  and  rebates  to  each  product's 
COP  Within  the  different  classes  or 
kinds,  we  found  that  for  some  products, 
more  than  90  percent  of  the  sales  were 
above  the  COP.  For  other  products, 
between  10  and  90  percent  of  the  sales 
were  at  prices  above  the  COP.  For 
others,  there  were  fewer  than  10  percent 
of  sales  at  prices  above  the  COP; 
therefore,  we  did  not  use  these  products 
in  our  analysis  and  instead  based  FMV 
onCV, 

Price-to-Price  Cowparisons 

For  those  products  for  which  we  have 
an  adequate  number  of  sales  at  prices 
equal  to  or  greater  than  the  COP,  we 
based  F\iV  on  home  market  prices.  For 
all  foiu-  classes  or  kinds  of  merchandise, 
we  calculated  FMV  based  on  delivered 
prices,  inclusive  of  packing  and  value- 
added  tax  (VAT),  to  unrelated  customers 
in  the  home  market  and  to  related 
customers,  sales  to  whom  have  been 
determined  to  be  at  arm's-length  under 
our  related  party  methodology.  We 
deducted  inland  freight  and  loading 
expenses  from  these  prices.  We  also 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

For  purchase  price  comparisons, 
pursuant  to  section  773(a)(4)(B)  and  19 
CFR  353.56(a)(2),  we  made 
circumstance  of  sale  adjustments  for 
credit  expenses,  warranties,  and 
warehousing  for  each  class  or  kind  of 
merchandi.se 

Where  commissions  were  deducted 
from  USP,  the  amount  of  indirect  selling 
expenses  deducted  from  FMV  was 
capped  by  the  U.S.  com..Tiission  amount 
in  purchase  price  comparisons  and  by 
the  sum  of  U.S.  indirect  selling 
expenses  and  the  U.S.  commission 
amount  in  ESP  comparisons. 

For  ESP  comparisons,  we  also 
deducted  the  appropriate  direct  selling 
expenses  in  the  heme  market  for  each 
class  or  kind  of  merchandise.  In 
addition,  we  offset  the  indirect  selling 
expenses  in  the  United  States  by 
providing  for  a  corresponding  deduction 
for  indirect  selling  expenses  in  the 
home  market,  capped  by  the  total 
indirect  selling  expenses  incurred  on 
the  U.S.  sale  in  the  comparison. 

Based  on  our  findings  at  verification, 
we  modified  certain  charges  and 
adjustments  relating  to  FMV  for  both 
purchase  price  and  ESP  comparisons. 
See  the  section  on  "Interested  Party 
Comments,"  below. 
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Constructed  Value 

For  those  products  without  an 
adequate  number  of  sales  at  prices 
above  the  COP.  we  based  FMV  on  CV. 
We  calculated  CV  based  on  the  sum  of 
the  cost  of  materials,  fabrication,  general 
expenses,  and  U.S.  packing  cost.  We 
included  the  greater  of  the  company's 
reported  general  expenses  or  the 
statutory  minimum  often  percent  of  the 
cost  of  manufacture  (COM)  in  CV.  as 
appropriate.  For  profit,  we  used  the 
profit  earned  in  tne  home  market  for  the 
appropriate  class  or  kind  of 
merchandise  because  it  exceeded  the 
statutory  minimum.  In  these 
investigations,  we  recalculated  the 
weighted-average  profit  from  the 
adjusted  home  market  net  sales  prices 
and  COPs. 

Where  USP  is  based  on  purchase 
price  sales,  we  made  circumstance-of- 
sale  adjustments  for  differences  in  direct 
selling  expenses,  including  credit, 
warranty,  and  warehousing  expenses, 
where  appropriate.  Where  USP  is  based 
on  ESP  sales,  these  direct  expenses  were 
deducted  from  the  CV. 

Final  Determination  of  Critical 
Circumstances 

See  Appendix  II  to  Argentine  Steel  for 
a  general  discussion  of  how  we 
determined,  for  all  of  these  steel 
investigations,  whether  critical 
circumstar.cps  exist,  including  the 
appropriate  comparison  periods  for 
determining  whether  imports  have  been 
massive  and  the  bases  for  determining 
whether  importers  knew  or  should  have 
kno\\  n  that  the  merchandise  was  being 
soid  at  less  than  fair  value. 

We  find  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  hot- 
rolled,  cold-rolled,  or  corrosion-resistant 
steel  from  France,  in  accordance  with 
section  735(a)(3)  of  the  Act.  To 
determine  whether  or  not  there  have 
be*»n  massive  imports  of  cold-rolled 
steel,  we  compared  export  volume  for 
Lhe  five  months  subsequent  to  the  filing 
of  the  petition  to  the  five  months  prior 
to  the  filing  of  the  petition.  Although  we 
found  that  exports  of  this  merchandise 
from  France  during  the  period 
subsequent  to  receipt  of  the  petition 
increased  by  more  than  fifteen  percent, 
the  information  available  to  us  indicates 
that  this  increase  is  explained  by  the 
closing  of  the  St.  Lawrence  Seaway. 

Ojr  analysis  of  the  export  volumes  of 
hL^t-roiled  steel  and  steel  plate  from 
Fruire  indicate  that  the  imports  of  these 
f  roducts  did  not  increase  by  amounts 
that  could  be  considered  massive. 

Unless  we  find  that  imports  of  the 
subject  imports  were  massive,  we  do  not 
need  to  consider  whether  thf-rf-  is  a 


history  of  dumping  or  whether  the 
importer  of  the  products  knew  or  should 
have  knovra  that  they  were  being  sold 
at  less  than  fair  value. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Usinor  by  using  standard  verification 
procedures,  including  the  examination 
of  relevant  sales  and  financial  records, 
and  selection  of  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 

Comment  1 :  Petitioners  contend  that 
there  are  numerous  errors  in  Usinor's 
data  that  warrant  the  use  of  total  BIA  for 
the  final  determinations  in  these 
investigations.  Specifically,  petitioners 
contend  that:  (1)  Usinor's  date  of  sale 
methodology  is  incorrect,  caUing  into 
question  the  accuracy  and  completeness 
of  its  responses;  (2)  Usinor  did  not 
properly  report  requested  home  market 
resale  information;  and  (3)  there  are 
numerous  additional  errors  in  Usinor's 
responses,  the  cumulative  effect  of 
which  makes  them  unusable  for  margin 
calculations.  Petitioners  contend  that,  as 
BIA,  the  Department  should  assign  to 
Usinor,  for  each  class  or  kind  of 
merchandise,  the  average  of  those 
margins  alleged  in  the  petition  that  are 
higher  than  tlie  most  conservative 
margins  calculated  using  Usinor's  data. 

Usinor  argues  that  the  Department 
should  rely  on  its  data  for  the  final 
determinations.  Usinor  contends  that 
total  BIA  is  unwarranted  because:  (1)  It 
has  reported  the  correct  universe  of 
home  market  and  U.S.  sales  in 
accordance  with  its  date  of  sale 
methodology';  (2)  it  has  properly 
reported  downstream  sales  by  related 
parties  in  the  home  market;  (3)  it  has 
corrected  virtually  all  of  the  deficiencies 
cited  by  petitioners;  and  (4)  its 
information  has  been  verified  by  the 
Department. 

IXK:  Position:  We  agree  with  Usinor 
that  the  use  of  total  BIA  is  not  warranted 
in  these  investigations.  Usinor's  date  of 
sale  methodology  is  reasonable  and 
accurate,  given  the  nature  and  structure 
of  its  information  system  database. 
Moreover,  there  is  no  indication  that 
Usinor's  date  of  sale  methodology  has 
any  distortive  effect  on  the  calculation 
of  estimated  dumping  margins. 

With  regard  to  Usinor's  milure  to 
properly  report  downstream  sales  by 


related  parties  in  the  home  market,  we 
have  determined  to  apply  BIA  in  certain 
situations  because  of  this  failure.  See 
Comment  3.  below  and  the  January  22. 
1993,  Memorandum  from  Acting  Deputy 
Assistant  Secretary  for  Investigations  to 
Acting  Assistant  Secretary  for  Import 
Administration,  at  page  6  for  more 
information. 

Concerning  petitioners'  allegation  that 
there  are  numerous  deficiencies  in 
Usinor's  response.  Usinor  has  corrected 
many  of  the  deficiencies  that  were  cited 
by  petitioners,  and  those  that  were  not 
corrected  will  be  addressed  through  the 
application  of  partial  BIA. 

Comment  2.  Petitioners  argue  that  if 
the  Department  decides  to  use  Usinor's 
data  for  the  final  determinations,  partial 
BIA  is  warranted  in  the  calculation  of 
FMV  and  USP  because  of  Usinor's  date 
of  sale  methodology. 

Usinor  contends  that  its  date  of  sale 
methodology  is  acceptable  and  that  it 
has  reported  the  proper  imiverse  of 
sales. 

DOC  Position:  We  disagree  with 
petitioners,  as  discussed  above  in 
Comment  1. 

Comment  3:  Petitioners  argue  that 
Usinor's  failure  to  report  home  market 
downstream  sales,  i.e.,  sales  made  by 
related  resellers,  combined  with  the  fact 
that  many  of  its  sales  to  related  resellers 
were  found  not  to  be  at  arm's-length 
warrants  the  use  of  BIA  for  all  affected 
U.S.  sales.  Specifically,  petitioners  state 
that  the  Department  should  determine 
for  each  home  market  product  the 
percentage  of  home  market  sales  made 
to  related  parties  at  levels  of  trade  2  and 
4  that  fail  the  arm's-length  test,  and 
weight  into  the  margin  for  each  affected 
U.S.  sale  the  highest  non-aberrant 
calculated  margin  for  the  portion 
represented  by  these  sales  to  related 
parties, 

Usinor  asserts  that  this  use  of  BIA  is 
unwarranted  because  it  properly 
reported  dovMistream  sales. 

DOC  Position:  Although  we  agree 
with  petitioners  that  Usinor  sho  jld  not 
be  rewarded  for  failing  to  properiy 
report  dov^Tistream  sales,  we  disagree 
with  petitioners'  proposed  appUcation 
of  BIA.  As  we  explained  for  all  of  the 
concurrent  investigations  of  carbon  steel 
flat  products  in  the  preliminary 
determinations  [see  Appendix  D  to 
Argentine  Steel),  it  is  the  Department's 
position  that  we  must  determine 
whether  sales  to  specific  customers 
were  made  on  an  arm's-length  basis,  in 
accordance  with  past  Departmental 
practice.  To  the  extent  that  dropping 
related  party  sales  that  fail  the  arm's- 
length  test  from  the  product 
concordance  leaves  U.S.  sales  without  a 
foreign  market  match,  we  have  appUed 
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BLA  to  these  US  sales  As  BL^  we  have 
used  the  higher  of  either  (1;  the  average 
of  all  margins  alleged  in  the  petition  for 
the  class  or  kind  of  merchandise,  or  (2) 
tb.e  highest  non-aberrant  calculated 
margin  for  any  other  sale  of 
merchandise  of  the  samie  class  or  kind 
m.ade  by  the  same  respondent.  In  our 
view.  It  IS  inappropriate  to  apply  total 
BIA  m  Situations  where  there  is  an 
adequate  basis  for  determining  foreign 
m.arket  value.  For  these  reasons,  we 
have  continued  to  apply  BL^  in  the 
context  of  the  arm/ s- length  test  in  the 
same  manner  as  we  did  in  the 
prelim.inarv'  determinations. 

To  the  extent  tnat  the  downstream 
sales  would  have  provided  the  most 
appropnate  match  to  a  US  sale,  we 
have  applied  a  margin  based  on  BIA  to 
those  US  sales  As  3L\,  for  each  class 
or  kind  of  merchandise,  we  are  using 
the  higher  of  the  average  margins  in  the 
petition,  or  the  highest  non-aberrant 
calculated  margin  in  each  investigation. 

Comwfnt  4  Usinor  contends  that  the 
Department  should  base  its  arm's-length 
analysis  on  the  study  it  provided 
because  that  study  allegedly  comports 
with  cur  legal  requirements.  Usinor 
claims  that  the  Department  will 
calculate  foreign  m.arket  value  on  the 
basis  of  sales  to  a  related  party  if  it  is 
satisfied  that  the  price  is  comparable  to 
the  pnce  at  which  the  producer  or 
related  r*>seiler  sold  such  or  similar 
m.erchandise  to  a  person  not  related  to 
the  producer  or  reseller.  Usinor  submits 
that  the  Department  has  disregarded  the 
requirem.ent  of  price  comparability  and 
has  arbitrarily  substituted  a  highly 
restrictive  test  of  pnce  discrimination 
Usinor  notes  that  for  the  final  results  of 
the  antidumping  duty  administrative 
review  in  Gray  Portland  Cement  and 
Clinker  torn  Mexico  (58  FR  25.803. 
April  28.  1993).  the  Department  refused 
to  apply  the  arm's-length  test  used  for 
the  preliminary  determinations  in  these 
steel  investigations  and  instead  used  a 
test  based  on  price  comparability. 

Petitioners  argue  that  the  Department 
should  continue  to  employ  the  arm's- 
length  analysis  used  for  the  preUminary 
determinations. 

DOC  Position:  We  disagree  with 
Usinor.  Usinor  submitted  no  evidence 
whatsoever  demionstrating  that  its  arm's- 
length  test  IS  superior  to  the  one  used 
by  the  Department.  Usinor's  only 
argijment  is  its  contention  that  its  test 
conforms  to  the  Department's 
refdiations  while  the  test  used  by  the 
Department  does  not.  Ln  our  view,  the 
test  applied  by  the  Department,  which 
has  been  applied  in  past  cases  including 
the  preliminary  results  of  the 
antidumping  duty  adm.inistrative  review 
in  Titanium  Sponge  from  Japan  (56  FR 
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40,866.  August  16. 1991).  fully  conform,s 
to  the  Department's  regulations  which 
rather  broadly  state  that  related  prices 
must  be  comparable  to  unrelated  party 
prices.  Such  instructions  give  the 
Department  substantial  latitude  in 
denning  "comparability."  As  for 
Usinor's  argument  that  the  arm's-length 
test  used  in  the  final  results  of  the 
administrative  review  of  Gray  Portland 
Cement  and  Clinker  from  Mexico 
("Cement")  diverged  from  the  test  used 
in  these  investigations,  Usinor  provided 
no  detailed  information  demonstrating 
how  that  test  was  performed  differently 
Furthermore,  nothing  in  the  Cement 
determination  supports  the  criticism  of 
the  arm's-length  test  used  in  the 
preliminary  determinations  of  these 
steel  investigations. 

Comment  5:  Usinor  claims  that  the 
arm's-length  test  used  by  the 
Department  in  its  preliminary 
determinations  is  methodologically 
unsound  because  it  fails  to  take  into 
account  differences  in  price  that  result 
from  comparisons  of  sales  of 
significantly  different  quantities  of 
merchandise  and  because  the 
Department  fails  to  take  a  statistical 
variance  into  account  in  its  weighted- 
average  prices. 

Petitioners  maintain  that  the 
Department's  arm's-length  test  is 
reasonable  because  weight-averaging 
prices  within  the  home  market  and  US 
databases  eliminates  any  distortion  that 
might  be  present  on  individual 
transactions.  Petitioners  also  assert  that 
by  establishing  a  99.5  percent  ratio  as  a 
benchmark  in  lieu  of  a  100  percent  ratio, 
the  Department  has  accounted  for 
variances  between  prices  to  related 
parties  and  prices  to  unrelated  parties. 

DOC  Position:  In  an  attem.pt  to  correct 
for  the  effect  that  a  comparison  of 
different  quantities  may  have  on  our 
arm's-length  analysis,  we  have  modified 
the  test  used  in  these  preliminary 
determinations  to  account  for  level  of 
trade.  (See  Appendix  II  to  Argentine 
Steel  for  a  description  of  this 
modification  and  further  explanation  of 
why  such  a  modification  was  made  ) 

We  disagree  with  Usinor,  however. 
that  the  Department's  arm's-length  test 
is  distorted  because  it  fails  to  take  into 
account  whether  the  related  customers' 
weighted-average  price  is  bf  low  the 
unrelated  customers'  weighted-average 
price  by  an  amount  that  is  within  an 
accepted  range  of  variability  fo'-ind  in 
the  related  prices.  Because  of  the 
Department's  well  founded  reluctance 
to  rely  on  prices  between  related  parties 
in  its  analysis,  the  Department's  test  has 
always  been  a  "strict"  one  Usinor, 
however,  did  not  need  to  pass  this  test 
in  order  to  allow  the  Department  to 


apply  its  less  than  fair  value  analysis. 
Usinor  could  have  simply  reported  all  of 
its  sales  in  France  to  the  first  unrelated 
custom.er.  as  requested.  However, 
Usinor  failed  to  properly  report  such 
sales.  The  Department  neither  can  nor 
should  attem-pt  to  determ.ine  how  much 
related  party  prices  can  fall  below 
unrelated  party  pnces  before  distortions 
result. 

Comment  6  Usinor  argues  that  if 
related  party  sales  are  found  not  to  be 
at  arm's-length,  the  Department  should 
not  rely  on  downstream  sales  but  should 
instead  rely  exclusively  on  those  sales 
made  to  unrelated  parties  in 
determ.ining  FMV.  Usinor  claims  that 
the  downstream  sales  it  reported  are 
unreliable  because  Usinor-sourced 
merchandise  generally  cannot  be 
segregated  by  its  related  SSCs.  Usinor 
contends  that  FMV  should  be  based 
only  on  sales  made  to  unrelated  parties 
because  these  are  a  significant  portion  of 
Usinor's  total  sales.  Further,  Usinor 
maintains  that  in  situations  involving  a 
significant  volume  of  sales,  the 
Department  is  authorized  to  use 
averaging  and  sampling  techniques  in 
determining  FM\^  Usinor  contends,  in 
turn,  that  sales  to  unrelated  parties 
would  be  representative  of  all  of  the 
transactions  under  investigation 
because,  in  virtually  all  instances,  there 
are  available  matches  of  merchandise 
sold  to  unrelated  customers, 

Petitioners  argue  that  because 
Usinor's  downstream  sales  are  likely  to 
reflect  higher  home  market  prices,  sales 
by  related  parties  that  fail  the  arm's- 
length  test  should  not  simply  be 
disregarded  Ln  the  Department's 
calculation  of  FMV.  Moreover, 
petitioners  argue  that  because  these 
sales  are  likely  to  reflect  higher  prices, 
a  sample  which  excludes  these  sales 
would  not  yield  a  sample  truly 
representative  of  home  market  prices. 

DOC  Position:  We  agree  that  Usinor's 
downstream  sales  are  unreliable  but  not 
for  the  reason  stated  by  Usinor,  Instead, 
we  found  Usinor's  downstream  sales  to 
be  unreliable  for  the  preliminary 
determinations  because  Usinor  had  not 
properly  reported  these  sales,  despite 
Usinor's  claims  to  the  contrary  Our 
position  has  not  changed. 

We  disagree  that  the  Department's 
past  use  of  averaging  and  sampling 
techniques  apply  in  this  scenario. 
Averaging  techniques  were  used  in  the 
final  determination  of  the  investigation 
in  Certain  Fresh  Cut  Flowers  from  Peru 
(52  FR  7000.  March  6,  1987),  cited  by 
Usinor.  because  of  the  nature  of  the 
product  under  investigation,  especially 
its  price  volatility.  The  cases  cited  by 
Usinor  in  which  sampling  techniques 
were  used  all  confirm  that  the 
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Department  decides  early  m  an 
investigation,  because  of  the  large 
volume  of  sales  involved,  to  sample 
transactions  m  ways  that  would  not  bias 
the  less  than  fair  value  analysis.  Usinor 
requested  that  the  Department  construct 
a  sample  after  it  had  failed  to  properly 
report  home  market  sales.  The 
Department  does  not  select  or  allow 
sampling  methodology  at  this  point  in 
investigations,  especially  after 
respondents  have  failed  to  adequately 
report  requested  information,  precisely 
because  such  a  sample  would  not  be 
truly  representative,  as  petitioners  note. 

In  sum,  we  believe  that  BIA  is  called 
for  where  the  inability  of  Usinor  to 
report  downstream  sales  causes  certain 
U.S.  sales  to  be  left  with  no  reHable 
foreign  market  match  as  described  in 
Comment  3,  above. 

Comment  7:  Usinor  argues  that  if  the 
Department  decides  not  to  limit  its 
investigation  to  unrelated  party  sales  in 
France,  and  if  sales  to  related  parties  are 
determined  not  to  be  at  arm's-length,  the 
Department  is  obligated  to  use  its 
downstream  sales  in  determining  FMV. 
Usinor  maintains  that  the  Department 
allowed  it  to  provide  hmited  data  for 
dovmstreaxn  sales  with  the  knowledge 
that  Usinor  only  believed  that  the  sales 
involved  would  not  match  to  U.S. 
products  and  never  provided  a 
guarantee  to  that  effect.  Moreover, 
Usinor  contends  that  the  Department's 
decision  to  disregard  the  company's 
dowTi  stream  sales  data  on  the  basis  that 
they  were  not  fully  reported  is  in 
violation  of  the  GATT  Antidumping 
Code  becau,>e  the  Department  has  made 
its  information  requests  so  burdensome 
that  they  are  virtually  impossible  for 
respondents  to  adequately  comply  with 
them. 

Petitioners  contend  that  the 
Department  is  not  obligated  to  use 
Usinor's  incomplete  data  concerning 
sales  by  related  SSCs  and  resellers  in  its 
FMV  calculations  Petitioners  also  assert 
that  in  light  of  the  short  statutory  time 
frame  to  complete  these  antidumping 
duty  investigations  and  Usinor's  faulty 
assurances  regarding  the  data  it 
submitted,  the  Department's  decision  to 
disregard  downstream  sales  data 
submitted  by  Usinor  was  not 
inconsistent  with  the  GATT 
Antidumping  Code. 

DOC  Position:  We  disagree  with 
Usinor  The  fact  that  Usinor  never 
"guaranteed"  Lhat  downstream  sales 
would  never  be  matched  to  U,S.  sales  is 
irrelevant  The  letter  to  Usinor  from  the 
Department  granting  Usinor  perm.ission 
to  submit  less  than  ^all  reporting  of 
sales  data  expressly  laid  out  the  terms 
and  conditions  of  such  permission.  It 
stated  that  Umited  reporting  was 


possible"*  •  *  only  if  sales  to 
unrelated  parties  provided  the  identical 
or  most  similar  match  in  all  cases." 
Usinor  accepted  these  conditions  when 
it  made  the  decision  to  provide  limited 
data  for  these  sales.  In  addition, 
petitioners  correctly  note  that  in  at  least 
one  submission  to  Uie  Department, 
Usinor  stated  that  "•  •  •  any  sales  by 
related  home  market  SSCs  of  further 
processed/transformed  products  do  not 
involve  sales  of  products  such  or  similar 
to  merchandise  under  investigation 
which  have  been  sold  to  the  United 
States." 

We  disagree  that  the  requirement  that 
companies  participating  in  these 
investigations  report  all  home  market 
sales  to  the  first  unrelated  party 
constitutes  "turning  the  questionnaire 
process  into  a  verification  process." 
Information  on  all  sales  to  unrelated 
parties  in  the  market  on  which  foreign 
market  value  is  based  may  be  an 
essential  and  integral  part  of  the 
questionnaire  process  because  it  can 
affect  the  calculation  of  FMV.  In  light  of 
this,  the  Department's  decision  to 
disregard  incomplete  data  can  hardly  be 
characterized  as  inconsistent  with  the 
GATT  Antidumping  Code. 

Comment  8:  Usinor  contends  that  if 
the  Department  does  not  rely  on 
unrelated  home  market  sales  or  on 
dowTistream  sales  in  cases  where  it 
finds  Usinor's  sales  to  related  resellers 
not  to  be  at  arm's  length,  then  it  should 
use  either  CV  or  the  weighted-average  of 
all  other  margins  for  the  matched  U.S. 
sales.  Usinor  claims  that  use  of  CV 
would  conform  to  the  Department's 
longstanding  practice  in  cases  where 
such  or  similar  comparisons  do  not  exist 
in  the  home  market.  Usinor  argues  that 
the  use  of  a  punitive  BIA  rate  is  not 
appropriate  for  a  cooperative  party  and 
that  the  use  of  the  weighted-average 
margin  calculated  for  all  other  sales 
would  also  be  consistent  with  the 
Department's  past  practice. 

Petitioners  argue  that  since  the 
Department  determined  that  Usinor's 
home  market  sales  were  sufficient  to 
form  a  basis  for  comparison  to  U.S. 
price  in  these  investigations,  and,  in 
that  Usinor  failed  to  properly  report  its 
home  market  sales  listing,  the  use  of  CV 
is  inappropriate.  Petitioners  argue  that 
the  cases  cited  by  Usinor  are  easily 
distinguishable  insofar  as  the 
Department  had  before  it  complete  sales 
listings  and  no  such  or  similar 
merchandise  was  found  in  the  home  or 
third  country  markets.  Petitioners  also 
contend  that  the  use  of  a  weighted- 
average  margin  calculated  for  all  other 
sales  in  such  a  situation  would  reward 
Usinor  for  its  failure  to  respond 


completely  to  the  Department's 
information  requests. 

DOC  Position:  We  agree  with 
petitioners  because  the  use  of  either  CV 
or  the  weighted-average  of  all  other 
margins  as  partial  BLA  could  reward 
Usinor  for  not  properly  reporting  a  large 
number  of  home  market  sales.  We  also 
agree  with  Usinor  that  it  has  been 
cooperative.  The  term  "cooperative."  in 
this  context,  however,  is  only  relevant 
in  assigning  a  margin  based  on  total 
BLA.  When  the  Department  seeks  to 
adjust  a  respondent's  data  that  is  by  and 
large  reliable,  as  is  the  case  here  with 
Usinor,  it  is  because  the  respondent  has 
been  cooperative  and  the  flaws  are  not 
so  significant  or  extensive  that  the 
response  as  a  whole  is  rendered 
unusable. 

Comment  9:  Usinor  states  that,  in  any 
event,  the  Department  should  exclude 
from  its  FMV  calculation  sales  made  by 
related  SSCs  over  which  Usinor 
maintains  only  a  minority  interest  and 
exerts  no  operational  control. 

Petitioners  maintain  that  Usinor  has 
failed  to  demonstrate  that  it  has  no 
operational  control  over  related  SSCs  in 
which  it  holds  a  minority  interest. 

DOC  Position:  Since  we  are  not  using 
any  downstream  sales  in  our  analysis, 
this  question  is  moot. 

Comment  10:  Petitioners  contend  that 
Usinor's  improper  inclusion  of  level  of 
trade  in  its  matching  hierarchy  warrants 
assigning  to  all  improperly  matched 
U.S.  sales  the  highest  non-aberrant 
margin  calculated  on  any  single  U.S. 
transaction.  Petitioners  hold  that 
Usinor's  selection  of  inappropriate 
similar  merchandise  has  inhibited  the 
Department's  abiUty  to  make  proper 
product  comparisons  in  these 
proceedings.  Petitioners  also  note  that 
in  the  preliminary  determinations  for 
the  flat-rolled  steel  investigations  from 
Japan  involving  Nippon  Steel 
Corporation,  the  Department  applied  the 
BIA  proposed  here  by  petitioners  when 
a  virtually  identical  problem  arose. 
Petitioners  contend  that  the  dispositive 
portions  of  the  Department's 
questionnaire  regarding  the  selection  of 
similar  merchandise  do  not  identify 
level  of  trade  as  a  matching  criterion. 
Petitioners  also  assert  that  Usinor  never 
specifically  revealed  its  matching 
methodology. 

Usinor  insists  that  the  Department's 
questionnaire  instructions  clearly 
require  consideration  of  level  of  trade 
and  that  Usinor  correctly  reported  its 
product  concordance.  Usinor  also 
contends  that,  throughout  these 
investigations,  it  fully  disclosed  its 
matching  methodology  to  the 
Department.  Usinor  indicates  that  it  did 
not  learn  that  the  Department  was 
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ignoring  its  own  methodology  until  it 
read  of  the  preliminary  detennination<; 
in  the  companion  cases  involving 
Nippon  Ste«l  in  Japan,  Usinor  holds  that 
if  the  Department  continues  to  conclude 
th:it  its  product  concordance  is 
incorrect,  the  Departm.ent  should  not 
use  a  punitive  BLA  for  its  final 
determinations,  but  should  instead  use 
the  weighted-average  margin  of  the 
other  sales  calculated  m  ord'^r  to 
properly  ref.ocl  Usmor's  status  as  a 
cooperative  party  in  these 
invesligations- 

DOC  Position:  We  agree  with 
petitioners  that  Usinor  improperly  gave 
consideration  of  level  of  trade 
precedence  over  physical  similarity  in 
selecting  its  product  matches.  Nothing 
in  Section  B  or  Appendix  V  of  the 
questionnaire  (which  set  forth  the 
instructions  for  selecting  home  market 
matches  to  U.S.  products)  or  in  the 
Department's  standard  computer 
program  used  in  these  investigations 
and  provided  at  an  early  stage  in  the 
investigations  should  have  led 
respondent  to  believe  that  the  above 
methodology  was  appropriate.  Nor  did 
Usinor  fully  disclose  the  methodology  it 
used  to  construct  its  product 
concordance. 

The  language  used  in  its 
questionnaire  response  ("[wlhen 
matching  home  market  products  for  U.S. 
sales  of  produds  where  the  identical 
product  was  not  sold  in  the  home 
market,  Usinor  searched  first  for  the 
most  similar  merchandise  at  the  same 
level  of  trade  ')  is  in  accordance  with 
the  Department's  general  practice  of 
considering  both  the  level  of  trade  and 
the  most  similar  merchandise. 
Consequently,  the  Department  had  no 
reason  to  issue  a  deficiency  letter  to 
Usinor  with  respect  to  this  item. 
Contrary  to  Usmor's  assertion,  the 
Department  did  not  "ignore  its  own 
methodology"  in  these  cases,  which 
clearly  and  consistently  emphasizes 
physical  similarity  before  level  of  trade. 

After  this  matter  was  brought  to  our 
attention,  we  carefully  reviewed  the 
questionnaire  to  determine  how  Usinor 
might  have  misunderstood  the  product 
matching  instructions.  Based  upon  our 
review,  we  acknowledge  that  Usinor 
could  have  been  confused  if  it  focused 
exclusively  on  the  "General 
Instructions"  in  Section  A  of  the 
Department's  questionnaire.  However, 
at  the  point  when  we  discovered 
Usinor  s  error,  we  could  not  allow  the 
correction  of  the  errors  nor  can  we  now 
simply  use  the  existing  information  in 
our  miargm  anaivsis  since  we  know  that 
this  informiation  is  incorrect.  Because  of 
the  arguable  ambiguity  in  Section  A  of 
the  questionnaire  and  Lha  Linuted 


."  ,;."irH'r  'jf  U  S.  sales  involved,  we  have 
applied  the  weighted-average  margin 
calculated  for  all  other  sales  on  a  class 
or  kind  basis  to  sales  of  each  US. 
product  that  were  incorrectly  matched 
to  a  home  market  product  as  described 
above. 

Comment  11:  Usinor  insists  that 
assuming,  for  the  sake  of  argum.ent,  that 
its  product  concordance  methodology 
was  incorrect,  the  Department  should 
have  permitted  Usinor  to  submit  a 
revised  concordance.  Usinor  as-serts  that 
a  new  product  concordance  would  not 
constitute  new  factual  information 
because  it  would  be  based  on  data 
already  on  the  record. 

Petitioners  argue  that  because  the 
Department,  with  its  limited  resources, 
must  meet  rigorous  statutory  deadlines 
during  the  course  of  antidumping 
investigations,  the  burden  is  on 
respondents  to  provide  accurate  and 
complete  data  to  the  Department  in  a 
timely  fashion,  and  that  the  Department 
is  not  required  to  accept  revised  product 
concordances. 

DOC  Position:  We  agree  with 
petitioners.  Because  of  our  difficulties 
with  the  product  concordances 
submitted  by  respondents  in  these 
investigations  as  well  as  in  various  of 
the  other  steel  investigations  currently 
being  conducted  by  the  Department,  we 
have  decided  not  to  accept  corrections 
to,  nor  to  significantly  revise  on  our 
own.  the  product  concordances 
submittea  previous  to  our  verifications 
in  these  cases.  Because  of  the  large 
volume  of  cases,  the  limited  time 
available  to  conduct  these 
investigations,  and  the  strain  upon  the 
Department's  resources,  we  were  unable 
to  allow  any  respondent  to  submit 
revised  product  concordances  after 
December  1992.  See  Certain  Hot-Rollt^d 
Carbon  Steel  Flat  Products  and  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands. 

Comment  12:  Usinor  argues  that  if  the 
Department  refuses  to  allow  it  to  submit 
revised  product  concordances,  it  is 
nonetheless  the  Department's  duty  to 
select  the  correct  matches  for  use  in  its 
determinations.  Usinor  cites  the  U.S. 
Court  of  International  Trade  decision  in 
Timken  Co.  v.  United  States 
("Timken"),  630  F.  Supp.  1327  (1986). 
in  which  Usinor  claims  the  court 
stressed  that  it  is  the  Department  that  is 
required  to  make  the  determination  of 
what  constitutes  the  most  sim.ilar 
merchandise.  Usinor  also  cites  the  final 
determination  in  the  investigation  of 
Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fiber  from  Taiwan 
("Sweaters")  (55  FR  34.585,  August  23, 
1990),  in  which  the  Department  revised 
respondents'  product  concordances. 


Petitioners  assert  that  the  Department 
does  not  have  a  duty\o  revise 
respondents'  product  concordances, 
even  though  the  Department  re\nsed 
respondents'  product  concordances  in 
Sweaters.  Petitioners  conclude  that  the 
Timken  decision  merelv  speaks  to  the 
Department's  responsibility  to  ascertain 
what  constitutes  such  or  sim.ilar 
merchandise  for  comparison  to  U.S. 
sales,  not  to  the  proposition  that  the 
Depart.ment  must  reconfigure 
respondents'  erroneous  product 
concordances. 

DOC  Position:  We  agree  with 
petitioners  that  Timken  is  inapposite 
here.  In  that  case,  the  Department  failed 
to  colled  data  to  verify  that  the 
respondent's  selection  of  the  most 
similar  or  identical  merchandise  was 
appropriate.  Based  on  the  information 
already  on  the  record  in  these 
investigations,  we  know  that  several  of 
Usinor's  matches  are  incorrect. 
Regarding  the  Sweaters  case,  as  noted 
above  in  the  "DCK;  Position"  to 
Comment  11,  the  limited  time  available 
and  the  number  of  cases  we  were 
required  to  investigate  precluded  the 
Department  from  engaging  in  the  time 
consum.mg  task  of  revising  product 
concordances  when  those  concordances 
were  incorrect. 

Comment  13  Petitioners  argue  that 
the  Department  should  convert  Usinor's 
purchase  price  sales  and  Interstate's 
further  manufactured  sales  that  were 
made  on  a  theoretical  minimum  weight 
basis  to  an  actual  weight  basis  using  the 
conversion  factors  furnished  by  Usinor 
at  venfication.  Petitioners  contend  that 
the  Department  should  reduce  the  gross 
unit  price  on  sales  invoiced  on  a 
theoretical  minimum  weight  basis  by 
the  appropriate  conversion  factor. 

Usinor  contends  that  the  Department 
should  accept  the  weights  as  reported. 
In  the  alternative,  if  the  Department 
decides  to  adjust  U.S.  sales  reported  on 
a  theoretical  minimum  weight  basis,  it 
should  use  the  corrversion  factors 
provided. 

DOC  Position:  We  agree  with 
petitioners  that  Usinor's  U.S.  sales  made 
on  a  theoretical  minimum  weight  basis 
should  be  converted  to  an  actual  weight 
basis  using  the  conversion  factors 
provided  by  Usinor.  We  are  using  the 
conversion  factors  provided  by  Usinor 
to  convert  theoretical  minimum  weights 
to  actual  weights,  which  has  the  sam.e 
effect  as  converting  the  gross  unit 
prices,  as  petitioners  suggest. 

Comment  14-  Usinor  argues  that  no 
adjustment  should  be  made  for  sales 
made  on  a  theoretical  nominal  weight 
basis.  Usinor  contends  that  because  the 
actual  weight  of  a  particular  shipment 
could  be  either  greater  than  or  less  than 
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the  theoretical  nominal  weight,  the 
weight  is  not  necessarily  understated,  as 
TT.ay  be  the  case  with  theoretical 
minimum  weight. 

Petitioners  argue  that  there  is  no 
information  on  the  record  supporting 
Usinor's  assertion  that  a  theoretical 
nominal  weight  can  be  either  higher  or 
lower  than  the  actual  weight. 
Accordingly,  petitioners  contend  that 
the  Department  should  apply  the 
conversion  factors  to  all  U.S.  sales  made 
on  a  theoretical  nominal  weight  basis. 

DOC  Position:  We  disagree  with 
Usinor  that  no  adjustment  is  necessary. 
Where  possible,  comparisons  should  be 
made  on  the  same  weight  basis. 
Furthermore,  the  conversion  factor  is 
based  on  actual  weight  variances  and. 
therefore,  takes  into  account  the  fact 
that  the  actual  weight  can  be  either 
greater  than  or  less  than  the  theoretical 
nominal  weight.  We  are.  therefore,  using 
the  conversion  factors  provided  by 
Usinor  to  convert  U.S.  sales  made  on  a 
theoretical  nominal  weight  basis  to  an 
actual  weight  basis. 

Comment  15:  Petitioners  contend  that 
because  Usinor  failed  to  identify  which 
sales  in  the  home  market  were  made  on 
a  theoretical  weight  basis,  as  BIA,  the 
Department  should  not  adjust  any  home 
market  prices,  thereby  treating  all  home 
market  sales  as  having  been  made  on  an 
actual  weight  basis. 

Usinor  argues  that  the  Department 
verified  the  percentages  of  Usinor's 
home  market  sales  of  hot-rolled  steel, 
corrosion-resistant  steel,  and  steel  plate 
that  were  based  on  a  theoretical 
minimu.Ti  weight.  Usinor  contends  that 
the  Department  should  make 
adjustments  on  the  home  market  side,  if 
the  Department  chooses  to  adjust  all 
U.S.  sales  rather  than  individual  U.S. 
transactions. 

DOC  Position:  We  agree  with 
petitioners.  Because  Usinor  did  not 
identifv'  which  sales  were  made  on  a 
theoreUcai  weight  basis,  as  BIA,  we  are 
not  adjusting  Usinor's  home  market 
sales,  Furthermore,  throughout  these 
investigations,  Usinor  has  claimed  that 
all  home  market  sales  were  made  on  an 
actual  weight  basis,  and  it  was  not  until 
late  in  the  verification  that  the 
Department  discovered  that  certain  sales 
were  made  on  a  theoretical  weight  basis. 
Concerning  Usinor's  contention  that  the 
Department  should  make  adiustments 
on  the  home  market  side  if  ail  U.S.  sales 
are  adjusted,  we  are  not  adjusting  all 
US,  sales,  but  are  adjusting  the 
identified  affected  U.S.  transactions  (see 
Comments  13  and  14,  above). 

Comment  16:  Petitioners  contend  that 
the  Department  should  assign  the 
highest  net  home  market  pnce 
calculated  on  any  transaction  to  tlie 
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unreported  home  market  sales  Usinor 
presented  at  the  start  of  verification.  In 
addition,  petitioners  argue  that  the 
imreported  home  market  sales  of  plate 
discovered  at  verification  warrants  the 
use  of  BIA  for  all  home  market  plate 
sales  manufactured  by  Usinor.  As  BIA, 
petitioners  contend  that  the  Department 
should  assign  all  home  market  plate 
sales  the  highest  net  home  market  price 
calculated  on  any  home  market 
transaction. 

Usinor  argues  that  the  Department 
should  assign  to  these  unreported  sales 
the  weighted-average  margins  calculated 
in  the  appropriate  class  or  kind  of 
merchandise. 

DOC  Position:  We  disagree  with  both 
petitioners  and  Usinor.  We  are 
disregarding  the  sales  presented  at  the 
start  of  verification  and  those 
discovered  during  the  verification 
because  the  volume  of  unreported  sales 
is  insignificant. 

Comment  17:  Petitioners  contend  that 
Usinor  has  made  coding  errors  in 
reporting  "type"  (j.e.,  yield  strength)  in 
the  hot-rolled  steel  investigation  and 
"quality"  in  the  corrosion-resistant  steel 
investigation.  Petitioners  argue  that 
Usinor's  failure  to  properly  code  certain 
products  in  the  home  market  warrants 
assigning  to  sales  of  those  products  the 
highest  net  price  calculated  on  any 
home  market  transaction  in  that  class  or 
kind  of  merchandise.  Petitioners  also 
contend  that,  in  the  steel  plate 
investigation,  Usinor  has  improperly 
coded  merchandise  in  both  markets  as 
having  one  category  of  yield  strength 
when  it  should  have  coded  these  sales 
as  having  a  different  yield  strength. 
Petitioners  recommend  that  the 
Department  should  assign  to  all  U.S. 
sales  with  the  incorrect  classification 
the  highest  margin  calculated  on  any 
single  U.S.  transaction  in  the  steel  plate 
investigation. 

Finally,  petitioners  assert  that 
Usinor's  failure  to  properly  code  all 
products  of  a  particular  grade  in  the 
U.S.  sales  listing  in  the  hot-rolled  steel 
investigation  warrants  assigning  to  sales 
of  those  products  the  highest  non- 
aberrant  margin  calculated  on  any 
individual  transaction  in  the  hot-rolled 
steel  investigation. 

Usinor  argues  that  any  coding 
problems  should  be  treated  as  "errors" 
by  the  Department.  Usinor  contends  that 
if  an  error  is  found  in  the  reporting  of 
a  particular  product  characteristic,  the 
Department  should  not  apply  punitive 
BIA  to  all  products  with  that  particular 
characteristic,  but  instead  should  assign 
the  weighted-average  margins  calculated 
in  the  appropriate  class  or  kind  of 
merchandise. 


DOC  Position:  We  agree  w;Ui  boUi 
petitioners  and  respondent,  in  part.  We 
believe  Usinor's  reporting  errors  in  the 
corrosion-resistant  and  the  steel  plate 
investigations  were  in  the  nature  of 
random  errors  rather  than  systemic 
problems.  Therefore,  because  of  the 
complexity  of  these  investigations  and 
the  limited  nature  of  the  reporting 
problems,  we  are  assigning,  as  BIA.  all 
U.S.  sales  with  these  problems  and  all 
U.S.  sales  matched  to  home  market  sales 
with  such  errors  in  these  investigations 
the  weighted-average  of  all  positive 
margin  sales  calculated  for  the 
appropriate  class  or  kind  of 
merchandise. 

With  regard  to  the  product  coding 
errors  in  both  the  home  market  and  the 
U.S.  market  in  the  hot-rolled  steel 
investigation,  we  have  reason  to 
conclude,  based  on  our  findings  at 
verification,  that  Usinor  incorrectly 
assigned  product  codes  for  an  entire 
grade  of  steel  in  each  market.  Therefore, 
because  these  errors  were  not  limited  in 
nature,  we  are  assigning,  as  BIA.  to  the 
product  control  numbers  for  all  the  U.S. 
products  of  the  miscoded  grade  of  steel 
the  higher  of  the  average  margin  in  the 
petition,  or  the  highest  non-aberrant 
calculated  margin  in  the  appropriate 
investigation.  In  the  case  of  the 
miscoded  grade  of  steel  in  the  home 
market,  for  the  same  reasons  described 
above,  we  are  assigning  all  U.S.  sales 
matched  to  those  home  market  sales  the 
higher  of  the  average  margin  in  the 
petition  or  the  highest  non-aberrant 
calculated  margin  in  the  investigation. 

Comment  18:  Petitioners  contend  that 
Usinor  was  unable  to  reconcile  its 
quantity  and  value  figures  in  the  steel 
plate  investigation  and.  therefore,  the 
Department  should  assign  to  all  of 
GTS's  home  market  plate  sales  the 
highest  net  home  market  price  reported 
on  any  transaction. 

Usinor  argues  that  it  did  reconcile  its 
quantity  and  value  figures. 

DOC  Position:  We  disagree  writh 
petitioners.  The  quantity  and  value 
amounts  that  remained  unreconciled  at 
the  conclusion  of  verification  were 
insignificant.  The  Department  considers 
these  amounts  verified. 

Comment  19:  Petitioners  contend  that 
the  Department  should  assign  the 
highest  non-aberrant  margin  calculated 
on  any  U.S.  sales  transaction  in  the 
appropriate  investigation  to  those 
unreported  U.S.  sales  that  were 
presented  at  verification. 

Usinor  argues  that  the  Department 
should  accept  the  additional  U.S.  sales 
information  reported  at  verification.  If 
the  Department  determines  the  use  of 
BIA  is  justified.  Usinor  argues  that  the 
Department  should  assign  to  these 
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unreported  sales  the  weighted-average 
margin  calculated  for  the  appropnale 
class  or  kind  of  merchandise 

DOC  Position:  We  agree  with 
petitioners,  in  part  As  BIA,  we  are 
using  the  higher  of  the  average  margin 
in  the  petition  for  the  relevant  class  or 
kind  of  merchandise,  or  the  highest  non- 
aberrant  calc-ijlated  marem  in  each 
investigation. 

Comment  20  Petitioners  argue  that 
Usinor  failed  to  report  the  prompt 
pa>'ment  discount  for  a  related  U.S. 
SSC.  Edgcomb,  m  a  timely  manner  and 
that  this  failure  warrants  treating  all 
Edgcom.b  sales  as  having  received  such 
discounts. 

Usinor  argues  that  the  Department 
should  accept  the  prompt  payment 
discount  information,  as  provided 
Usinor  contends  that  any  deduaion 
from  USP  should  be  made  on  the  basis 
of  the  allocation  of  actual  discounts  over 
all  reported  sales 

DOC  Position  We  agree  with 
petitioners  Because  Usinor  did  not 
report  the  prom^pt  pa>-ment  discount  on 
a  timely  basis,  we  must  resort  to  the  use 
of  a  BL^.  As  BL^,  we  are  assumang  that 
each  customer  received  the  prompt 
payment  discount  and  are  deducting  the 
discount  from  each  Edgcomb  sale. 
Contrary  to  Usinor's  contention,  it  is  not 
Department  practice  to  allocate 
discounts,  espeaaily  prompt  payment 
discounts,  across  all  U.S.  sales. 

Comment  21.  Petitioners  argue  that 
Usinor  used  Lhe  incorrect  date  of  sale  for 
blanket  order  sales  made  by  Interstate 
and  for  all  sales  out  of  Edgcomb's 
Philadelphia  facility  Petitioners  argue 
that  the  date  of  sale  for  Interstate's 
blanket  orders  does  not  refiect  the  data 
at  which  pnce  and  quantity  are 
established.  As  BIA.  petitioners  contend 
that  Lhe  Department  should  assum.e  that 
all  transactions  with  order  entry  dates 
prior  to  the  POI  but  with  shipments 
during  the  POI  constituted  blanket 
orders  Petitioners  argue  that  tne  volume 
of  sales  represented  by  these 
transactions  should  be  divided 
proportionately  by  Interstate's  sales  of 
each  class  or  kind  of  merchandise  and 
that  the  highest  margin  calculated  on 
any  U  S  tran.saction  should  be  assigned 
to  the  respective  volume  am.ounts 

Petitioners  contend  that  Usinor  s  v.s'^ 
of  date  of  shipment  as  the  date  of  sale 
for  all  sales  by  Edgcomb,  regardless  of 
the  production  facility,  is  mcorred 
because  pnce  and  quantity  are 
established  prior  to  shipment  (re  ,  when 
the  work  order  is  entered  into  Edgcomb/ 
Philadelphia's  "production  inventory 
control"  (PIC)  system)  As  BL\, 
petitioners  argue  that  the  Department 
should  divide  the  total  volume  of 
Edgcomb/Philadelphia  sales  by  their 


share  of  sales  in  each  class  or  kind  of 
merchandise  and  assign  the  highest 
margin  calculated  on  any  single  US. 
transaction  in  the  relevant  investigation 
to  those  amounts. 

Usinor  argues  that  the  date  of  sale 
methodology  used  by  Interstate  was 
appropriate  for  most  of  the  reported 
sales  because  the  date  reported  by 
Usinor,  the  order  entry  date,  was  the 
date  on  which  price  and  quantity  were 
fixed.  Usinor  contends  further  that;  [1) 
Interstate  identified  the  potentially 
unreported  blanket  order  sales;  (2)  a 
large  portion  of  the  blanket  order  sales 
were  properly  not  reported  because  the 
date  of  sale  for  these  sales  was  prior  to 
the  POI;  and,  (3)  sales  by  Interstate 
comprise  only  a  small  percentage,  by 
volume,  of  Usinor's  U  S.  sales  Usmor 
asserts  that  it  would  therefore  be 
unreasonable  and  punitive  to  assign  BIA 
to  these  transactions,  as  petitioners 
suggest.  If  the  Department  determines 
the  use  of  BIA  is  justified,  Usinor  argues 
that  it  should  assign  the  weighted- 
average  calculated  margin. 

Concerning  the  Edgcomb/ 
Philadelphia  sales,  Usinor  contends  that 
it  has  explained  that  the  work  order  date 
is  not  retained  in  Edgcomb's  PIC  system 
and,  therefore,  was  not  available  for  use 
as  the  date  of  sale. 

DOC  Position:  We  agree  with  both 
petitioners  and  respondent,  in  part. 
Interstate's  date  of  sale  methodology 
with  respect  to  blanket  order  sales  was 
incorrect.  The  company  had  classified 
sales  as  being  pursuant  to  blanket  orders 
that  had  been  entered  into  prior  to  the 
POI.  It  did  not  report  the  shipments  of 
material  during  the  POI  pursuant  to 
these  blanket  orders  even  when  the 
shipments  had  far  exceeded  the  original 
quantity  specified  in  the  order  entry 
form.  Therefore,  as  BIA,  we  are 
allocating  the  potential  volume  of 
unreported  sales  among  the  three 
classes  or  kinds  proportionately,  and  to 
these  sales  we  are  assigning  the  higher 
of  the  average  margin  in  the  petition  for 
each  class  or  kind  of  merchandise  or  the 
highest  non-aberrant  calculated  margin 
for  the  appropriate  investigation. 

We  agree  with  respondent  that  the 
shipment  date  was  the  only  date  of  sale 
reasonably  available  for  Edgcomb  sales 
because  the  work  order  entry  date  is  not 
included  in  the  PIC  system  and  it  is  not 
saved  on  the  company's  other  data 
retrieval  system. 

Comment  22:  Petitioners  argue  that 
Usinor  failed  to  report  correct  payment 
dates  for  Edgcomb  sales.  Petitioners 
contend  that,  as  BIA,  the  Departjnent 
should  assign  to  all  Edgcom.b  sales  the 
longest  period  between  shipment  date 
and  payment  date  reported  for  any 


further  manufactured  transaction  in 
each  investigation. 

Usinor  argues  that  the  Department 
verified  Edgcomb's  payment  date  for  a 
large  number  of  sample  sales,  which 
demonstrated  that  the  Department 
should  accept  the  30-day  period  for  all 
of  Edgcomb's  sales. 

DOC  Position:  We  disagree  with 
petitioners.  Edgcomb's  com.puter 
database  erases  actual  shipmient  date 
and  payment  date  information  after 
payment  is  received.  Edgcomb's  use  of 
30  days  is  reasonable,  given  its  terms  of 
sale.  Furthermore,  the  simple  average  of 
the  transactions  we  examined  at 
verification  varied  only  slightly  from  the 
30  day  payment  penod  reported  by 
Edgcomb. 

Comment  23:  Petitioners  argue  that 
Usinor  failed  to  identify  an  ocean  freight 
provider  and  a  brokerage  and  handling 
service  provider  as  related  parties. 
Petitioners  contend  that,  as  BIA.  the 
Department  should  assign  to  all  U.S. 
transactions  the  highest  ocean  freight 
and  brokerage  and  handling  charges 
reported  on  any  single  US  transaction 
in  each  investigation. 

Usinor  argues  that  it  identified  both 
the  ocean  freight  and  the  brokerage  and 
handling  service  providers  as  related 
parties,  and  that  the  Department  was 
able  to  determine  that  these  charges 
were  at  arm's-length. 

DOC  Position:  We  agree  with  Usinor. 
At  verification  we  determined  that 
Usinor's  transactions  with  its  ocean 
freight  service  provider  were  at  arm's- 
length.  Consequently,  we  have  accepted 
Usinor's  reported  ocean  freight  and 
brokerage  and  handling  expenses  as 
arm's-length  transactions. 

Comment  24:  Petitioners  argue  that 
because  Usinor  has  not  reported  date  of 
shipment  as  the  date  the  merchandise 
left  the  French  mill,  the  Department 
should  add  credit  days  to  Usinor's 
credit  expense  claim  to  account  for  the 
time  period  from  the  date  of  shipment 
from  the  French  mill  until  invoicing  by 
Francosteel  after  the  merchandise 
arrives  in  the  United  States.  Petitioners 
contend  that  the  Department  should 
increase  Usinor's  U.S.  credit  period  by 
adding  the  highest  reported  mill-to- 
European  port  shipment  days  for  any  of 
the  fo'or  classes  or  kinds  to  Usinor's 
reported  "time  on  the  water"  for  trans- 
Atlantic  shipments. 

Usinor  argues  that,  at  verification,  the 
Department  confirmed  the  actual 
shipment  days  from  the  mill  to  the 
European  port  on  a  class  or  kind  basis. 

DOC  Position:  We  agree  with 
petitioners,  in  part.  Usinor  has 
understated  its  credit  expenses  by  an 
amount  reflective  of  the  period  between 
the  date  on  which  the  merchandise 
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leaves  the  French  mill  and  the  date  on 
which  Francosteel  issues  the  invoice. 
Concerning  the  mill-to-European  port 
time  period,  it  is  the  Department's 
preference  to  use  information  specific  to 
each  class  or  kind,  when  it  is  available. 
Therefore,  we  are  increasing  Usinor's 
U.S.  credit  period  by  the  actual  number 
of  mill-to-European  port  credit  days,  as 
verified,  for  the  cold-rolled,  corrosion- 
resistant,  and  steel  plate  investigations. 
We  increased  the  mill-to-European  port 
credit  days  figure  in  the  hot-rolled  steel 
investigation,  based  on  findings  at 
verification. 

To  account  for  the  time  period  that 
the  merchandise  is  on  the  water,  we  are 
also  increasing  Usinor's  credit  period  by 
its  reported  average  number  of  ocean 
voyage  days. 

Comment  25:  Petitioners  argue  that 
Usinor's  reported  freight  rebate  amounts 
on  U.S.  sales  were  found  to  be  incorrect 
at  verification  and,  therefore,  the 
Department  should  increase  Usinor's 
foreign  inland  freight  charges  on  U.S. 
sales  by  the  percentage  rebate  amount. 
Similarly,  petitioners  conten  i  *h^> 
freight  rebate  amounts  on  b«^r.  i'f    f 
home  market  sales  were  fc  ,  i  •  i  be 
incorrect  at  verification  and,  *h-"v'nr>' 
the  Department  should  der.y  t;,e  .unates 
on  home  market  sales. 

DOC  Position:  We  agree  wdth 
petitioners.  Usinor's  reported  rebate 
percentages  were  incorrect  and, 
therefore,  we  are  increasing  Usinor's 
foreign  inland  freight  expenses  on  U.S. 
sales  and  its  inland  freight  expenses  on 
home  market  sales  by  the  respective 
rebate  percentages  provided  at 
verification. 

Comment  26:  Petitioners  contend  that 
Usinor  failed  to  report  marine  insurance 
for  merchandise  warehoused  prior  to 
invoicing.  As  BIA,  petitioners  contend 
that  the  Department  should  double  the 
reported  marine  insurance  charge  for  all 
transactions  where  Francosteel  also 
reported  a  warehousing  expense. 

Usinor  argues  that  the  Department 
should  increase  its  reported  marine 
insurance  amounts  by  the  percentage 
that  the  supplementaJ  marine  insurance 
premium  represents  of  the  total  marine 
insurance  premium. 

DOC  Position:  We  agree  wi\h 
respondent.  We  verified  the  percentage 
that  tlie  supplemental  marine  insurance 
premium  represents  of  the  total  marine 
insurance  premium,  and  are  increasing 
Usinor's  reported  marine  insurance 
expiinses  by  that  percentage. 

Comment  27:  Petitioners  argue  that 
becei:se  Usinor  failed  to  demonstrate  an 
historical  basis  for  its  claimed  fidelity 
rebates  on  home  market  sales,  the 
Department  should  deny  these  rebates. 


Usinor  contends  that  the  fidelity  rebates 
were  verified  and  should  be  allowed. 

DOC  Position:  We  disagree  with 
petitioners  that  these  rebates  should  be 
denied.  Petitioners'  claim  that  Usinor 
did  not  demonstrate  an  historical  basis 
for  its  fideUty  rebates  is  misleading.  Due 
to  the  volume  of  data  that  had  to  be 
examined  at  verification,  the 
Department  set  priorities  for  the 
information  to  be  covered.  Time  did  not 
allow  for  an  examination  of  Usinor's 
reported  fidelity  rebates,  and  because 
we  have  no  reason  or  evidence  to  doubt 
the  accuracy  of  Usinor's  fideUty  claims, 
we  are  accepting  them  as  reported. 

Comment  25.Petitioners  argue  that 
the  Department  should  deny  Usinor's 
claim  for  an  additional  credit  day  to 
account  for  the  one-day  bank  float  in 
France. 

Usinor  argues  that  the  bank  float  day 
represents  a  real  cost  to  the  company 
and  should  be  allowed. 

DOC  Position:  We  agree  with 
petitioners.  Department  precedent  is  to 
calculate  the  credit  period  from  the  time 
of  shipment  to  the  time  payment  is 
received,  without  allowing  for 
additional  credit  days  due  to  bank 
processing.  Therefore,  we  are  deducting 
one  day  from  the  number  of  credit  days 
reported  by  Usinor  for  home  market 
sales. 

Comment  29:  Petitioners  argue  that 
Usinor's  claimed  credit  expenses  for 
"consignment  sales"  should  be 
disallowed.  Usinor  claimed  credit 
expenses  for  these  sales  from  the  time 
the  merchandise  left  its  mill  until  the 
customer  withdrew  the  merchandise 
from  a  consignment  inventory  at  the 
customer's  plant  or  warehouse. 
Petitioners  assert  that  because  Usinor 
maintains  title  to  the  merchandise  until 
the  date  of  withdrawal  and  invoicing, 
Usinor  could  resell  the  merchandise  to 
other  customers. 

Usinor  argues  that  it  does  not,  in  fact, 
withdraw  the  merchandise  from  its 
customers'  inventories  and  resell  the 
merchandise  to  other  customers. 

DOC  Position:  We  verified  that  Usinor 
does  not  treat  consignment  inventory  as 
men:;h3ndise  for  shipment  to  other 
customers  and  that  such  expenses  were 
directly  related  to  sales.  Therefore,  we 
have  accepted  Usinor's  claimed  credit 
expenses  for  these  sales. 

Comment  30:  Petitioners  contend  that 
the  Department  erred  in  using  the 
Banker's  Acceptance  Rates  to  calculate 
Francosteel's  credit  expenses  for  the 
purposes  of  the  preliminary 
determinations.  Petitioners  argue  that 
Usinor's  related  selling  agent  in  France 
incurs  the  costs  of  financing  Usinor's 
purchase  price  sales  and,  therefore,  the 
Department  should  use  Usinor's  home 


market  interest  rate  to  calculate  credit 
expenses  on  purchase  price  sales. 
Petitioners  argtie  that,  at  a  minim.um, 
the  Department  should  determine  that 
Usinor's  related  selling  agent  in  France 
incurs  the  costs  of  financing  from  the 
date  of  shipment  fttjm  the  mill  to  the 
date  of  invoicing  by  Francosteel  and  use 
Usinor's  reported  home  market  interest 
rate  for  that  period.  Petitioners  contend 
that,  in  the  event  that  the  Department 
determines  that  Francosteel  incurs  the 
cost  of  financing  Usinor's  purchase 
price  sales,  the  Department  should  use 
Francosteel's  reported  interest  rate. 

Usinor  argues  that  Francosteel  incurs 
the  costs  of  financing  Usinor's  purchase 
price  sales  and,  therefore,  the 
Department  should  use  Francosteel's 
reported  interest  rate.  Usinor  contends 
that  there  is  no  evidence  on  the  record 
supporting  petitioners'  claim  that 
Usinor's  related  seUing  agent  in  France, 
and  not  Francosteel,  incurs  the  costs  of 
financing  purchase  price  sales. 

DOC  Position:  We  use  U.S.  interest 
rates  to  calculate  credit  expenses 
incurred  on  U.S.  sales  when  a 
respondent  demonstrates  that  it  had 
either  actual  borrowings  or  access  to 
U.S.  dollar  loans  during  the  POI.  The 
Department  has  not  and  does  not 
concern  itself  with  determining  which 
of  the  corporate  entities  related  to  the 
respondent  actually  incurs  the  cost  of 
financing. 

We  disagree  with  both  petitioners  and 
respondent  regarding  the  use  of 
Francosteel's  reported  interest  rate  for 
calculating  U.S.  credit  expenses. 
Because  of  the  relationship  between 
Dillinger,  a  respondent  in  the 
companion  investigation  of  carbon  steel 
plate  from  Germany,  and  Usinor,  it  has 
come  to  the  Department's  attention  that 
Francosteel  borrows  from  banks  related 
to  it  in  both  the  United  States  and 
France.  Because  of  Usinor's  borrowings 
from  related  banks  in  both  markets,  and 
because  we  have  no  evidence  to  indicate 
that  the  interest  rates  reported  by  Usinor 
accurately  reflect  its  costs  of  financing, 
we  have  used  the  U.S.  prime  rate  and 
the  French  equivalent  cf  the  prime  rate 
in  our  calculation  of  credit  and 
inventory  carrying  expenses  in  the 
respective  markets.  Our  recalculation  of 
inventory  carr>'ing  costs  is  an  estimate 
because  we  do  not  have  enough 
information  to  duplicate  the 
methodology  that  respondent  used.  For 
that  part  of  the  inventory  valued  in  U.S. 
dollars,  we  have  used  a  simple  average 
of  the  short-term  debt  rate  of  Usinor's 
U.S.  selling  companies. 

Comment  31:  Petitioners  argue  that 
the  Department  should  reclassify 
Usinor's  sales  through  Francosteel  to 
unrelated  parties  as  ESP  transactions. 
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Petitioners  claim  that:  (IJ  A  number  of 
these  sales  were  warehoused  after 
importation  and,  thus,  were  not  shipped 
directly  from  Sollac/GTS  to  the 
unrelated  US.  purchaser;  (2) 
Francosteel  takes  title  to  the 
merchandise  prior  to  importation  into 
the  United  States;  and  (3)  Francosteel 
has  a  greater  role  in  U.S.  sales  than  that 
of  a  mere  "processor"  of  sales 
documentation  and  a  communication 
link. 

Usinor  argues  that  the  Department 
properly  classified  Francosteel's  sales  to 
unrelated  U.S.  customers  as  purchase 
price  sales.  Usinor  claims  that:  (1)  The 
sales  transactions  with  unrelated  U.S. 
purchasers  always  occurred  prior  to 
importation  and  direct  shipment  from 
L'sinor  to  unrelated  purchasers  was  the 
customary  channel  of  such  sales;  (2)  it 
was  only  under  special  circumstances 
that  Francosteel  briefly  inventoried  the 
m.erchandise  after  a  sale  was  made;  (3) 
merchandise  sometimes  enters  into 
Francosteel's  accounting  inventory 
without  entering  into  Francosteel's 
physical  inventory;  (4)  the  Department's 
verification  report  confirmed 
Francosteel's  role  as  a  mere  processor  of 
sales  related  documentation;  and  (5) 
prices  are  negotiated  between  the 
unrelated  U.S.  customers  and  the  mill, 
and  Francosteel  cannot  reduce  the 
:iet:ot;ated  prices 

DOC  Position:  We  agree  with 
r^^spondent.  Evidence  on  the  record 
Suggessts  that  these  sales  are  properly 
classified  as  purchase  price  sales.  At 
verification,  we  confirmed  that 
Francosteel's  sales  to  its  unrelated  U.S. 
cu^'omers  were  made  prior  to 
importa'ion  into  the  United  States,  that 
Francosteel  acts  as  nothing  more  than  a 
sales  facilitator,  and  that  Francosteel 
does  not  warehouse  the  merchandise  in 
the  normal  course  of  business. 

Comment  32.  Petitioners  argue  that 
evidence  on  the  record  indicates  that 
L'sinor's  US  prices  were  reported 
inclusive  cf  packing  costs  and  should  be 
treated  as  such. 

Usinor  stated  that  its  "reported  U.S. 
prices  do  include  the  cost  of  packing." 

DOC  Position:  We  agree  with 
petitioners  and  respondents  and  are 
treating  Usinor's  reported  prices  as 
inclusive  of  packing  costs. 

Comment  33:  Petitioners  argue  that 
the  Department  should  treat 
Francosteel's  U.S.  credit  insurance 
expense  as  a  direct  selling  expense 
because  it  is  assessed  on  the  basis  of 
sales  rather  than  on  a  single  fixed 
amount. 

Usinor  contends  that  its  credit 
insurance  expense  should  be  treated  as 
an  indirect  expense.  Usinor  claims  that 
it  15  Department  practice  to  treat  credit 


insurance  expenses  as  direct  selling 
expenses  only  where  they  are  assessed 
on  a  sale-by-sale  basis  and  as  indirect 
expenses  when  they  cannot  be  tied  to 
specific  claims. 

DOC  Position:  We  agree  with 
respondent  that  these  credit  insurance 
expenses  are  indirect  selling  expenses. 
The  credit  insurance  premium  is  paid 
annually,  regardless  of  whether  any 
claims  were  made,  and  the  expenses 
cannot  be  tied  to  specific  sales.  It  is 
Department  practice  to  treat  selling 
expenses  that  cannot  be  tied  to  specific 
sales  as  indirect  selling  expenses. 

Comment  34:  Petitioners  argue  that 
Usinor  failed  to  identify  certain 
warranty  expenses  incurred  by  Edgcomb 
that  are  categorized  as  "money-only 
credits."  Petitioners  contend  that, 
although  Usinor  claimed  that  Edgcomb 
incurred  no  warranty  expenses,  the 
practice  of  granting  money-only  credits 
when  a  customer  finds  defects  in  the 
merchandise  indicates  that  Edgcomb 
incurs  warranty  expenses  directly 
related  to  sales  of  the  subject 
merchandise. 

Usinor  argues  that  it  made 
adjustments  for  these  money-only 
credits  on  the  four  sales  of  the  subject 
merchandise  that  were  affected. 

DOC  Position:  We  disagree  with 
petitioners.  At  verification,  we 
confirmed  that  Usinor  made 
adjustments  for  the  money-only  credits. 
Furthermore,  Usinor's  money-only 
credits  were  not  confined  to  instances 
where  the  customer  was  credited  for 
defective  merchandise. 

Comment  35:  Petitioners  argue  that 
Usinor  failed  to  include  "costs  in  excess 
of  net  assets  acquired,"  land  lease 
amortization  costs,  and  amortization  of 
intangibles  in  its  reported  SG&A 
expenses  related  to  Francosteel's  U.S. 
operations.  Petitioners  contend  that  the 
Diepartment  should  increase 
Francosteel's  indirect  selling  expense 
factor  accordingly. 

Usinor  contends  that  its  costs  in 
excess  of  net  assets  acquired  and  land 
lease  amortization  costs  are  not 
expenses,  but  rather  are  the  total 
accumulation  of  amortization  expenses 
against  Francosteel's  assets  accounts 
created  upon  the  purchase  of  its  related 
SSC,  Metron.  Concerning  the 
amortization  of  intangibles,  Usinor 
argues  that  these  costs  were  not 
included  in  the  reported  SG&A 
expenses  because  they  were  not 
available  at  the  time  the  responses  were 
prepared.  Furthermore,  Usinor  argues 
that  these  amortization  costs  are  "too 
minuscule"  to  warrant  making  an 
adjustment  at  this  stage  in  the 
proceeding. 


DOC  Position:  We  agree  with  Usinor, 
in  part.  The  Department  only  includes 
current  amortization  expenses  in  SG&A. 
Therofore,  Usinor's  accumulated 
amortization  expenses  (i.e.,  costs  in 
excess  of  net  assets  acquired  and  land 
lease  amortization  costs)  were  correctly 
not  included  when  calculating  the 
indirect  selling  expense  factor. 

We  agree  with  petitioners  with 
respect  to  the  am.ortization  of 
intangibles  expenses.  The  EJepartment 
normally  treats  this  type  of  expense  as 
an  SG&A  expense,  and  we  are  therefore 
increasing  the  indirect  selling  expense 
factor  accordingly. 

Comment  36:  Petitioners  argue  that 
commissions  paid  to  Francosteel  by 
Usinor's  related  selling  agents,  Daval 
and  Le  Fer  Blanc,  should  be  treated  by 
the  Department  as  direct  selling 
expenses.  Petitioners  contend  that  these 
commissions  are  at  arms-length  and  are 
directly  related  to  the  sales  in  question. 

Usinor  contends  that  the  Department 
verified  that  commissions  paid  to 
Francosteel  are  related  party 
commissions  and  the  Department 
properly  treated  them  as  indirect  selling 
expenses 

DOC  Position  We  disagree  with 
petitioners.  While  these  commissions 
can  be  directly  tied  to  sales,  that  is  not 
relevant  to  a  determination  that  they 
were  at  arm's-length  and  should  be 
treated  as  dirert  selling  expenses.  At 
verification,  we  con.*irmed  that  related 
selling  agents  such  as  Francosteel 
perform  many  more  services  than 
unrelated  commissionaires. 

Comment  37:  Petitioners  contend  that, 
pursuant  to  the  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
(CAFC)  in  Zenith  Electronics  Corp.  v. 
United  States  (No.  92-1043,  Slip,  op., 
12-17,  March  19,  1993),  the  Department 
should  deny  a  cirt:un:istance-of-sale 
adjustment  to  FNFV'  and  add  an  imputed 
amount  for  the  VAT  which  has  been 
rebated  or  which  has  not  been  collected 
by  reason  of  the  exportation  of  the 
merchandise  to  the  United  .States 

Usinor  argues  that  the  Department 
applied  the  corruct  VAT  methodology  in 
its  preliminary  determinations  and 
should  reject  petitioners  arguments. 

DOC  Position  We  have  adjusted  our 
VAT  methodology  m  conformance  with 
the  CAFC  decision.  Appendix  II  of 
Argentine  Stee!  contains  a  detailed 
discussion  of  the  Department's  revised 
VAT  methodology- 

Comment  38:  Petitioners  argue  that 
the  cost  of  manufacturing  should  be 
increa.sed  to  account  for  purchases  of 
raw  naterial  at  prices  below  their  cost 
of  production  Petitioners  contend  that 
the  1991  financial  statements  indicate 
that  the  transfer  prices  of  Lorfonte.  a 
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member  of  the  Usinor  Group,  were 
insufficient  to  cover  its  fully-absorbed 
cost  of  production.  Usinor's  ownership 
of  Lorfonte  exceeds  50  percent; 
therefore,  Sollac  purchases  from 
Lorfonte  should  be  valued  at  the  fully 
absorbed  cost. 

Usinor  argues  that  Sollac  reported  its 
purchases  of  pig  iron  from  Lorfonte  at 
the  fully  absorbed  actual  cost  of 
production  for  the  POI,  as  the 
questionnaire  directed. 

DOC  Position:  We  agree  with 
respondent.  The  financial  statements  do 
not  divulge  whether  or  not  the  transfer 
prices  were  above  or  below  the  cost  of 
production.  Purchases  of  raw  materials 
from  related  suppliers  were  reviewed  at 
verification.  Sollac  reported  the 
supplier's  actual  cost  of  production  for 
the  POI.  Therefore,  an  adjustment  to  the 
cost  of  manufacturing  is  not  warranted. 

Comment  39:  Petitioners  argue  that 
Usinor  may  have  erroppoiisly  reduced 
its  reported  overheat!  n\  th.e  amount  by 
which  its  accruals  e>;  ^  •  *.ni  s  'rtx 
remittance  during  the  r(j  I 

Usinor  argues  mat  it  is  entitled  to  an 
adjustment  to  ensure  that  the  actual 
amount  of  local  taxes  incurred  during 
the  POI,  and  not  the  amount  accrued,  is 
taken  into  account  in  calculating 
overhead  expense.  The  tax  is  based  on 
the  prior  year's  salaries  and  wages  and 
the  value  of  fixed  assets.  The  mills 
accrue  the  estimated  amount  of  the  tax 
as  a  fixed  overhead  cost.  Sollac  records 
in  its  cost  of  goods  sold  any  difference 
between  the  tax  accrued  by  the  mills 
and  the  actual  amount  of  the  tax 
remitted. 

DOC  Position:  Respondent  included  a 
portion  of  its  jrear-end  adjustment  that 
was  attributable  to  the  POI.  The  amount 
reflects  the  expense  incurred.  Therefore, 
the  Department  did  not  adjust  Usinor's 
reported  local  tax  expense. 

Comment  40:  Petitioners  argue  that 
Sollac  understated  overhead  by 
adjusting  the  accrual  for  profit  sharing 
expense  to  reflect  actual  profits  earned 
during  the  POI.  For  the  same  reasons 
that  G&A  expenses  should  be  reported 
on  an  annual  basis,  profit  sharing 
expense  also  must  be  reported  on  an 
annual  basis. 

Usinor  argues  that  it  was  necessary  to 
take  into  account  the  fact  that  the  profit 
sharing  costs  for  the  POI  had  been 
overstated. 

DOC  Position:  We  agree  with 
petitioners  that  profit-sharing  expenses 
must  be  reported  on  an  annual  basis. 
The  Department  found  that  Usinor's 
adjustment  to  overhead  was  reasonable 
because  there  was  no  profit-sharing 
expense  for  the  fiscal  year. 

Comment  41.  Petitioners  argue  that 
the  amortization  of  goodwill  should  be 


included  in  G&A  expense.  Goodwill 
represents  the  economic  value  of  the 
company  over  the  purchase  price  of  its 
underlying  assets.  The  excess  over  the 
value  of  assets  is  capitalized  and 
amortized  over  the  future  periods. 

Usinor  argues  that  the  Department 
should  not  include  the  amortization  of 
goodwill  in  its  calculation  of  Sollac's 
G&A  expenses.  Sollac  appropriately 
excluded  the  amount  of  amortized 
goodwill,  which  is  not  a  real  production 
cost,  from  its  reported  cost  of 
production.  Goodwill  is  the  intangible 
value  of  the  company  and  hence  the 
amortized  portion  of  financial  statement 
goodvrill  represents  neither  an  actual 
cost  incurred  for  manufacturing  the 
subject  merchandise  nor  a  period 
expense  related  to  operations. 

DOC  Position:  We  agree  with 
petitioners,  Tangible  and  intangible 
assets  are  recorded  at  their  purchase 
price  and  expensed  through 
amortization  or  depreciation  over  their 
estimated  fives,  in  order  to  match  the 
expense  to  the  benefits  received  in 
future  periods. 

Comment  42:  Petitioners  argue  that 
the  restructxiring  costs  incurred  by 
Usinor  and  Edgcomb  should  be 
included  in  the  calculatiwi  of  G4A. 
Usinor's  1992  consoUdated  financial 
statements  reported  significant 
restructuring  costs. 

Usinor  argues  that  the  Department 
should  utihze  Sollac's  six-month 
financial  statements  in  calculating  G&A 
expenses  because  this  six-month 
financial  statement  most  accurately 
reflects  SoUac's  G&A  expense  during  the 
period  of  investigation.  Respondent 
argues  that  Edgcomb  properly  excluded 
restructuring  accruals  from  its 
calculation  of  G&A  expenses.  The 
restructuring  expenses  reported  in  its 
1992  financial  statements  constituted  a 
reserve  accrued  in  1992  for 
expenditures  to  be  made  in  1993  and 
were  therefore  properly  excluded  from 
G&A  expenses  for  1992. 

DOC  Position:  We  agree  with 
petitioners.  The  Department's  normal 
methodology  is  to  calculate  G&A 
expenses  based  on  the  audited  annual 
financial  statements  which  most  closely 
correspond  to  the  period  of 
investigation,  to  account  for  seasonal 
fluctuations  and  year-end  adjustments. 
If  such  financial  statements  are  not 
available,  the  Department  has  relied  on 
financial  statements  from  the  fiscal  year 
prior  to  the  POI,  when  such  statements 
provide  a  reasonable  approximation  of 
the  company's  current  financial 
position.  Usinor  incorrectly  argues  that 
the  restructuring  costs  do  not  relate  to 
expenses  during  the  POI.  Generally 
accepted  accounting  principles  (GAAP) 


applied  in  France  would  require 
companies  to  recognize  such  an  expense 
in  1992.  Like  U.S.  GAAP,  an  estimated 
loss  from  a  contingency  is  chargf»d  to 
income  if  assets  have  been  impaired  or 
a  Uability  incurred  and  the  amount  is 
estimable.  This  expense  is  recorded  in 
the  oirrent  year  because,  unUke  the 
depreciation  of  assets,  it  carmot  be 
matched  against  future  revenues.  In  the 
final  determination  in  the  investigation 
of  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France  (54  FR  19092.  May 
3, 1989).  the  Department  rejected  the 
treatment  that  restructuring  costs  were 
extraordinary  and  it  allocated  them  over 
the  cost  of  goods  sold  on  the  grounds 
that  they  were  not  unusual  in  nature 
and  they  were  not  infrequent  in  the 
industry.  The  same  characteristics  are 
present  in  this  case. 

The  Depwrtment  uses  full  absorption 
costing  because,  by  statute,  sales  must 
be  at  prices  which  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
Therefore,  the  classification  of 
restructuring  costs  as  "extraordinary" 
on  the  financial  statements  is  not 
necessarily  relevant  to  our  analysis. 

Comment  43:  Petitioners  argue  that 
the  Department  should  include  the 
other  "extraordinary  items"  incurred 
during  1992  in  the  calculation  of  G&A 
expense.  Petitioners  argue  that  Sollac's 
expenses  relating  to  management 
transactions,  capita!  transactions,  and 
allotments  for  sinking  funds  and 
reserves  are  not  extraordinary  items. 
These  transactions,  petitioners  assert, 
are  neither  unusual  nor  infrequent,  and 
therefore  should  not  be  accounted  for  as 
extraordinary  items. 

Usinor  argues  that  if  the  Department 
includes  the  extraordinary  expenses,  it 
must  also  recognize  the  extraordinary 
income  reported  in  the  financial 
statements. 

DOC  Position:  The  Department 
reviews  each  item  listed  separately  from 
operating  expenses  to  determine 
whether  it  merits  inclusion  or  exclusion 
from  the  cost  of  production.  The 
Department  used  Sollac's  annual  1992 
consolidated  financial  statements  to 
calculate  G&A  expenses,  which  reported 
several  exceptional  gains  and  losses  for 
the  fiscal  year.  The  Department  did  not 
include  the  reversal  of  a  contingent 
liability  recorded  in  prior  years,  an 
exceptional  gain,  because  in  substance 
the  transaction  merely  corrects  retained 
earnings  for  a  contingency  which  was 
taken  but  which  was  never  incurred. 
The  Department  included  only  the  loss 
taken  for  the  write-off  of  fixed  as.sets 
because  it  was  the  only  other  item 
clearly  identified  in  the  footnotes  to  the 
financial  statements. 
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CoTmert  4  4  Petitioners  i.-gue  that 
the  research  and  development  (R&D] 
costs  omitted  by  Sollac  should  be 
mcladed.  The  Department  should  adjust 
Its  COP  upward  by  this  amount  for 
Subiect  merchandise  produced  by  Sollac 
in  order  to  account  for  this  discrepancy. 

Usinor  argues  that  the  amount  was 
properly  excluded  because  the  R&D 
expenditures  related  to  activities 
incurred  for  non-subject  merchandise. 

DOC  Position:  We  agree  with 
respondent.  Sollac  included  both 
product-specific  and  general  R&D  in  its 

reported  costs,  but  the  excluded  R&D 
expenditures  related  to  non-subject 

merchrjndise. 

Comment  45:  Usinor  argues  that  the 
Department  should  base  G&A  expenses 
on  the  financial  records  of  Sollac,  which 
include  an  allocated  share  of  its  parent, 
rather  than  on  the  basis  of  Usinor's 
financial  statements.  Usinor  argues  that 
the  GAA  expenses  of  a  parent  company 
whose  artivities  are  not  related  to 
production  of  the  subject  merchandise 
should  not  be  used  in  place  of  those  of 
the  company  actually  producing  the 
subject  merchandise.  The  parent, 
I'sinor,  is  a  holding  company  and  its 
conschiated  G&A  is  comprised  of  the 
G8c.^  of  a  variety  of  affiUated  companies 
which  have  no  connection  to  the 
production  of  the  subject  merchandise. 

DOC  Position:  We  agree  with 
respondent.  The  financial  statements  of 
Usmor  were  only  used  to  calculate  the 
financial  expenses.  Sollac's  annual 
consolidated  1992  financial  statements 
were  used  to  calculate  the  appropriate 
G^<A  expenses.  i 

Continuation  of  Suspension  of 

Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
France  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  4, 1993,  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Register, 
The  Customs  Service  shall  require  a 
ca5^  ('"posit  or  posting  of  a  bond  equal 
to  the  t  '.Im-ated  amount  by  which  the 
FMV  of  tl.  J  merchandise  subject  to  these 
investigations  exceeds  the  U.S.  price,  as 
shown  b«low.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer  exporter 

Weigi^t- 
ed-av9'- 

age 
margin 

Certain  Hot-Rolled   Carbon   Steel 
Products: 
Usirwr 

79  54 

All  Others 

7?  e;4 

Certain  Cold-Rolled  Cart)on  Steel 
Products: 
Usinor 

75  33 

Ail  Ottiers 

75  33 

Certain    Cofrosion-Resistant    Car- 
bon Steel  Flat  Products: 
Usinof 

44  40 

All  Others  

44  40 

Certain  Cut-to-Length  Cartxxi  Steel 
Plate: 
Usinor 

52  S  7 

All  Others  

52  87 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(n]o  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act,  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  a 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 

In  the  final  affirmative  determinations 
in  the  concurrent  countervailing  duty 
investigations  involving  sales  in  the 
United  States  of  hot-rolled  steel,  cold- 
rolled  steel,  corrosion-resistant  steel, 
and  steel  plate  by  Usinor,  the 
Department  did  not  find  any  export 
subsidies.  We  therefore  have  not  taken 
action  to  offset  the  antidumping  deposit 
rate  to  comply  with  section  772(d)(1)(D) 
of  the  Act. 

UC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  U.S. 
International  Trade  Commission  of  our 
determinations. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO, 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


UMI 


Dated:  June  21,  1993. 
Joseph  A.  Spetrini, 
A'-tir.o  Assistant  Secretary  for  Import 
A'imi.nistration- 
[FR  Doc.  93-15617  Filed  7-6-93;  8:45  ami 

BILUNG  CODE  35li)-OV* 

[A-428-813,  A-^28-814,  A-42&-815,  A-423- 
816] 

Notice  of  Fina!  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot- 
Roiled  Carbon  Steel  Flat  ProaLcts, 
Certain  Cold-Rolied  Carbon  Sleel  Flat 
Products,  Certain  Corrosion-resistant 
Carbon  Steel  Flat  PrcxJucts  and  Certain 
Cut-to-Length  Carbon  Stee!  Plate  Fron 
GermGny 

AGENCY:  Import  Administration. 
Internaticnal  Trade  Administration, 
Departm.ent  of  Commerce, 
EFFECTIVE  DATE:  July  9,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready  or  Cynthia  Thirumalai, 
Office  of  Antidumping  Investigations, 
Import  Admanistration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  2C230:  telephone:  (202)  482-2613 
and  482-4087,  respectively. 

Final  Determinations 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  products  (corrosion-resistant  steel), 
and  certain  cut-to-length  carbon  steel 
plate  (steel  plate)  from  Germany  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  pro\ided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determinations 
in  these  investigations  on  January  26, 
1993  (58  FR  7095,  February  4,  1993),  the 
following  events  have  occurred: 

On  February  4, 1993.  Dillinger 
submitted  its  response  to  section  D  of 
the  questionnaire. 

On  February  5,  1993,  Kldckner  was 
informed  that  the  Department  of 
Commerce  (Lhe  Department)  would  not 
bo  accepting  f.ny  new  information  from 
it,  including  the  missing  information  on 
home  market  sales,  and  would  not 
conduct  verification  of  I's  responses. 

On  February  10, 1993,  Preussag 
submitted  unsolicited  factual 
information.  This  information  was 
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returned  to  Preus.sag  on  Febniarv  18, 
1993. 

On  Fehniar)'  17.  199,3.  DilLn^nr, 
Klockner,  Preussag,  and  Thy.ssen 
requested  a  hearing  concerning  these 
investigations 

On  February  17.  1993,  Dillinger  and 
Thyssen  submitted  responses  to  the 
Department's  February  10,  1993, 
requests  for  clarification  of  information. 

On  Febniary  19,  1993,  the  Department 
instructed  Thyssen  to  provide  updated 
computer  printouts  of  sections  B  and  C 
sales  listings  and  updated  information 
for  its  sections  D  and  E  responses. 
Thyssen  submitted  the  printouts  on 
March  1,  1993.  and  updated  information 
on  March  2,  1993. 

In  February,  March,  and  April,  1993. 
the  Department  conducted  verification 
of  Thyssen's  and  Dillinger's 
questionnaire  responses. 

On  March  3. 1993,  the  Department 
issued  its  section  D  deficiency 
questionnaire  to  Dillinger.  Dillinger 
submitted  its  deficiency  response  on 
March  17,  1993. 

On  April  8,  1993,  petitioners 
requested  that  the  petition  regarding 
hot-rolled  steel  be  amended  to  exclude 
certain  hot-rolled  sheet  products. 

On  May  6,  1993,  the  Department 
instructed  Thyssen  to  submit  updated 
computer  tapes  The  updated  tapes  were 
received  May  13,  1993. 

On  May  20,  1993,  a  public  hearing 
was  conducted  in  these  investigations. 

On  May  21,  1993,  suspension 
agreements  were  initialled  for  all  four 
classes  or  kinds  of  merchandise  under 
investigation.  No  suspension 
agreements  were  subsequently  signed. 

On  June  11. 1993,  Dillinger,  at  the 
Department's  request  submitted  its  1992 
financial  statements. 

Likewise,  on  June  15, 1993,  at  the 
Department's  request,  Thyssen 
submitted  a  tape  correcting  certain  U.S. 
sales  data. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina.  (Argentine  Steel)  which  is 
being  published  concurrently  with  this 
notice. 


F'enod  of  Investigations 

The  period  of  investigations  (POI)  is 
January  1  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  merchandise  covered 
by  these  investigations  also  constitutes 
single  categories  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made 
comparisons  on  the  basis  of  the  criteria 
defined  in  appendix  V  to  the 
antidumping  duty  questionnaire,  which 
is  on  file  in  Room  B-099  of  the  main 
building  of  the  Department. 

We  made  comparisons  at  the  same 
level  of  trade,  where  possible.  Where  we 
were  not  able  to  match  sales  at  the  same 
level  of  trade,  we  made  comparisons 
without  regard  to  level  of  trade. 

Fair  Value  Comparisons 

We  have  based  our  final 
determinations  on  the  best  information 
available  (BIA)  in  accordance  with 
section  776(c)  of  the  Tariff  Act  of  1930. 
as  amended,  (the  Act)  for  Klockner  (hot- 
rolled  and  cold-rolled  steel)  and 
Preussag  (hot-rolled  steel).  (For  further 
discussion,  see  Interested  Party 
Comments  regarding  Klockner  and 
Preussag.) 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation. 

When  a  company  refused  to  cooperate 
with  the  Department  or  otherwise 
significantly  impeded  our  investigation, 
we  have  used  as  BIA  the  higher  of:  (1) 
The  margin  from  the  preliminary 
determination  for  that  firm  for  the  same 
class  or  kind  of  merchandise;  (2)  the 
highest  margin  alleged  in  the  petition 
for  the  same  class  or  kind  of 
merchandise  in  the  same  country;  (3) 
the  margin  for  any  other  responding 
company  for  the  same  class  or  kind  of 
merchandise  for  which  we  have 
calculated  a  margin.  When  a  company 
cooperated  with  our  requests  for 
information  but  failed  to  provide  the 
information  in  a  timely  manner  or  in  the 
form  required,  we  have  used  as  BLA  the 
higher  of  (1)  the  average  of  margins  in 
the  petition  or  (2)  the  margin  for  any 
other  responding  company  for  the  same 
class  or  kind  of  merchandise  for  which 
we  have  calculated  a  margin.  See,  e.g.. 
Antifriction  Bearings,  Other  Than 


Tapered  Roller  Bearings,  from  Germany 
(54  FR  18992, 19033;  May  3, 1989). 

Since  Klockner  and  Preussag  have 
attempted  to  comply  with  the 
Department's  requests  for  information, 
and  are  the  only  two  respondents  in  the 
Hot-rolled  steel  investigation,  we  have 
assigned  to  them  a  BIA  rate  which  is  the 
average  of  the  margins  in  the  petition. 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  for 
Dillinger  and  Thyssen  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV.  we  compared  the 
volume  of  home  market  sales  for  each 
class  or  kind  of  the  subject  merchandise 
to  the  volume  of  third  country  sales  of 
each  class  or  kind  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable 
for  Thyssen  and  Dillinger  and  their 
respective  sales  of  the  relevant  classes 
or  kinds  of  merchandise. 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel  and  steel  plate  from 
Germany  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV)  for 
each  company,  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 
As  stated  above,  we  based  USP  and 
FMV  on  information  provided  in  the 
petition  for  Klockner  and  Preussag.  We 
based  our  margin  calculations  for 
Thyssen  and  Dillinger  on  their 
submitted  data,  modified,  where 
appropriate,  as  described  below. 

Dillinger 

In  addition  to  the  most  similar 
product  comparison,  Dillinger  included 
in  its  concordance  some  other  less 
similar  matches  to  U.S.  products.  In 
such  cases,  we  deleted  the  less  similar 
matches  from  the  concordance  and 
matched  U.S.  sales  only  to  home  market 
sales  of  the  most  similar  product. 

We  also  excluded  from  our 
calculations  of  FMV  Dillinger's  sales  of 
second  quality  merchandise  because  no 
such  sales  were  made  in  the  United 
States. 

Thyssen 

We  adjusted  Thyssen's  reported  levels 
of  trade  by  treating  automobile 
manufacturers  as  end  users.  In  addition, 
we  did  not  use  Thyssen's  sales  of 
second  quality  merchandise  in  our 
analysis  since  such  sales  in  the  United 
States  were  made  in  small  quantities 
(less  than  five  percent). 

We  used  BIA  to  determine  the  margin 
for  two  U.S.  products,  one  cold-rolled 
steel  product  and  one  corrosion- 
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reb.slaiit  stetj.  product,  t;;at  were 
incorrectly  matched  to  home  market 
products  by  Thyssen.  Because  of  the 
complexity  of  these  steel  investigations, 
and  the  fact  that  the  errors  in  Thyssens' 
product  matching  are  limited  in  nature, 
we  have  used,  as  BIA,  the  weighted- 
average  of  the  calculated  positive 
dumping  margins  in  each  class  or  kind 
of  merchandise. 

United  States  Pr/cp 

Dillinger 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
exporter's  sales  price  (ESP) 
methodology  was  not  otherwise 
indicated  (see  Dillinger  Qjmment  2). 

We  calculated  purchase  price  based 
on  prices  to  unrelated  customers.  Since 
Dillinger's  sales  of  steel  plate  in  the 
United  States  were  made  on  a 
theoretical  weight  basis  while  home 
market  sales  were  made  on  an  actual 
weight  basis,  we  converted  U.S. 
theoretical  weight  values,  prices  and 
relevant  adjustments  to  an  actual  weight 
basis  (see  Dillinger  Comm.ent  14).  We 
made  deductions,  where  appropriate, 
for  the  following  movement  charges: 
foreign  inland  freight  and  brokerage; 
insurance;  ocean  freight;  U.S.  brokerage 
and  wharfage;  U.S.  duty;  and  U.S. 
inland  freight.  For  price-to-price 
comparisons,  we  also  added  the 
absolute  amount  of  value-added  tax 
(VAT)  collected  on  the  home  market 
comparison  sales  (see  Appendix  II  of 
Argentine  Steel  for  a  discussion  of  our 
methodology  regarding  VAT).  In 
addition,  we  made  changes  to 
Dillinger's  data  to  reflect  the  results  of 
verification  as  stated  below  in 
"Interested  Party  Comments"  regarding 
Dillinger.  We  also  changed  the  amount 
of  U.S.  duty  on  one  sale  based  on 
findings  at  verification,  and  deleted 
sales  to  a  related  reseller  which  were 
inadvertently  reported  along  with  the 
sales  by  the  related  reseller  to  the  first 
unrelated  customer. 

Because  Dillinger  failed  to  provide 
full  reporting  for  sampled  sales  made  by 
a  related  steel  ser\'ice  center,  Ancofer, 
we  excluded  from  our  analysis  all  home 
market  products  that  had  been  sold  by 
Ancofer  (soe  memorandum  to  J. 
Spetrini,  Acting  Assistant  Secretary, 
Import  Administration  of  June  15, 
1993).  For  U.S.  sales  m.atched  to  these 
excluded  home  m.arket  products,  we 
assigned  margins  based  on  BIA.  We  also 
u<;f;d  BIA  to  assign  margins  to  Dillinger's 
f.  <-iher-rnanufactured  sales  (see 
Dillinger  Comment  4).  We  used  the 


higher  of  the  average  margin  in  the 
petition  or  the  highest  non-aberrational 
margin  calculated  for  any  other  sale  as 
BIA  in  both  cases. 

Klockner  and  Preussag 

We  based  USP  on  information 
contained  in  the  petition  for  Klockner 
and  Preussag  as  was  done  in  our 
preliminary  determinations  in  these 
investigations. 

Thyssen 

We  calculated  USP  for  Thyssen  using 
the  methodology  described  in  the 
preliminary  determinations  except  as 
follows. 

We  added  the  absolute  amount  of 
VAT  collected  on  home  market 
comparison  sales  rather  than  a 
hypothetical  VAT  that  would  have  been 
collected  on  the  U.S.  sales  as  we  did  at 
the  preliminary  determinations  (see 
appendix  11  to  Argentine  Steel  for  a 
discussion  of  our  methodology 
regarding  VAT). 

In  addition,  we  made  adjustments  to 
Thyssen's  data  based  on  the  results  of 
verification  (see  "Interested  Party 
Comments"  below  for  more  detail). 

We  also  used  BIA  for  U.S.  sales  of 
cold-rolled  steel  product  for  which  all 
home  market  sales  of  the  comparison 
product  failed  the  arm's-length  test.  For 
these  sales,  as  BIA,  we  used  the  higher 
of  either  1)  the  average  of  all  margins 
alleged  in  the  petition  for  cold-rolled 
steel,  or  2)  the  highest  non-aberrational 
calculated  margin  for  any  otlier  sale  of 
cold-rolled  steel  by  Thyssen. 

Foreign  Market  Value 

Klockner  and  Preussag 

We  calculated  FMV  using  information 
in  the  petition  for  Klockner  and 
Preussag  as  was  done  for  the 
preliminary  determinations. 

Dillinger  and  Thyssen 

For  Dillinger  and  Thyssen,  we 
calculated  FMV  as  noted  in  the  "Price- 
to-Price"  and  "Constructed  Value" 
sections  of  this  notice  below. 

Home  Market  Sales  to  Related  Parties 

We  excluded  from  our  analysis  all  of 
Dillinger's  home  market  sales  to  related 
parties,  because  Dillinger  neither 
claimed,  nor  demonstrated,  that  its  sales 
to  related  parties  in  the  home  market 
were  at  arm's-length.  See,  Dillinger 
comment  12. 

We  also  excluded  from  our  analysis 
Thyssen's  home  market  sales  to  related 
parties  that  failed  our  arm's-length  test. 
See,  Thyssen  comment  1.  Note  that  we 
have  modified  the  arm's-length  test  used 
for  the  preliminary  determinations  for 
these  investigations  to  consider  level  of 


trade 
Steel. 


See,  .Appendix  II  oi  Argentine 


Cost  of  Production 

Based  on  petitioners*  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  we  investigated  whether  Dillinger 
and  Thyssen  had  home  market  sales  that 
were  made  at  less  than  their  cost  of 
production  (COF). 

If  over  90  percent  of  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  tke  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  respondent's  sales  of  a  given 
model  were  at  prices  above  the  COP,  we 
disregarded  only  the  below-cost  sales  if 
they  were  found  to  be  made  over  an 
extended  period  of  time.  Where  we 
found  that  more  than  90  percent  of 
respondent's  sales  were  at  prices  below 
the  COP,  we  disregarded  all  sales  for 
that  model  and  calculated  FMV  based 
on  constructed  value  (CV).  In  such 
cases,  we  determined  that  the 
respondent's  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  In  order  to 
determine  that  below-cost  sales  were 
made  over  an  extended  period  of  time, 
we  performed  the  following  analysis  on 
a  product-specific  basis:  (1)  If  a 
respondent  sold  a  product  in  only  one 
month  of  the  POI  and  there  were  sales 
in  that  month  below  the  COP,  or  (2)  if 
a  respondent  sold  a  product  during  two 
months  or  more  of  the  POI  and  there 
were  sales  below  the  COP  during  two  or 
more  of  those  months,  then  below-cost 
sales  were  considered  to  have  been 
made  over  an  extended  period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP.  we 
calculated  the  COP  based  on  the  sum  of 
a  respondent's  cost  of  materials, 
fabrication,  labor,  factory  overhead, 
general  expenses,  and  packing.  The 
submitted  COP  data  was  relied  upon 
except  as  indicated  below.  We 
compared  home  market  selling  prices, 
net  of  movement  charges,  discounts  and 
rebates,  to  each  product's  COP. 

Dillinger 

We  calculated  each  product's  COP 
using  Dillinger's  data  with  the  following 
modifications:  We  increased  COM  for 
certain  related  party  expenses  which 
had  previously  been  excluded;  we 
disallowed  the  reduction  to  cost  of 
manufacture  (COM)  for  overstated 
indirect  factory  overhead  costs;  we 
included  in  G&A  certain  miscellaneous 
expens3s  which  were  previously 
excluded;  we  disallowed  a  reduction  to 
general  and  administrative  (G&A) 
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expenses  fur  a  1991  manufacturing 
variance;  we  reduced  G&A  for  1991 
pension  expenses  related  to  direct  labor 
costs  and  included  the  POI  amount  in 
the  cost  of  manufacturing;  we 
disallowed  certain  reductions  to  G&A 
for  unidentified  year-end  adjustments 
and  other  credits;  we  reduced  G&A  for 

1991  property  taxes  and  we  included 
the  POI  amount  in  the  cost  of 
manufacturing  as  factory  overhead;  we 
disallowed  a  reduction  to  G&A  for  a 
reimbursement  of  1991  direct  labor 
training  costs  incurred;  and  we  included 
in  G&A  the  general  research  and 
development  expenses  incurred  during 
the  POI  as  a  surrogate  for  the  annual 

1992  costs  instead  of  the  1991  research 
and  development  (R&D)  expenses. 

We  found  that  for  some  products, 
more  than  90  percent  of  the  sales  were 
at  prices  above  the  COP.  For  other 
products,  between  10  and  90  percent  of 
the  sales  were  at  prices  above  the  COP. 
For  the  remainder  of  the  products,  there 
were  fewer  than  10  percent  of  sales  at 
prices  above  the  COP;  therefore,  we  did 
not  use  these  products  in  our  analysis 
and  instead  based  FMV  on  CV. 

Thyssen 

We  calculated  each  product's  COP 
using  Thyssen's  data  with  the  following 
modifications:  We  increased  related 
party  inputs  to  account  for  the 
adjustment  of  transfer  prices  to  actual 
costs;  we  calculated  interest  expense 
based  on  the  consolidated  entity, 
Thyssen  AG  (TAG);  we  included 
Thyssen  Steel  Detroit's  (TSD)  portion  of 
its  joint  venture  costs  in  the  further 
manufacturing  costs;  we  included  in 
further  manufacturing  costs 
restructuring  and  relocation  expenses 
and  a  gain  on  sale  of  fixed  assets  in 
TSD's  G&A  expense;  and  we  used  the 
consolidated  interest  expense  of  TAG  in 
the  calculation  of  further  manufacturing 
costs. 

We  found  that  for  some  products, 
more  than  90  percent  of  the  sales  were 
at  prices  above  the  COP.  For  the 
remainder  of  the  products,  between  10 
and  90  percent  of  the  sales  were  at 
prices  above  the  COP.  Therefore  it  was 
not  necessary  to  resort  to  CV  for  any  of 
Thyssen's  sales. 

Price-to-Phce  Compcaisons 

Dillinger 

We  calculated  FMV  based  on  VAT- 
inclusive  prices  charged  to  unrelated 
customers  in  the  home  markeL(see 
Dillinger  Comment  21  below).  We 
deducted  amounts  for  freight  and 
insurance.  Pursuant  to  19  CFR  353.56, 
we  made  circumstance-of-sale 
adjustments  for  differences  in  credit  and 


warranty  expenses.  In  addition,  we 
made  changes  to  Dillinger's  submitted 
data  to  reflect  the  results  of  verification 
(see  "Interested  Party  Comments" 
regarding  DiUinger). 

We  did  not  use  in  our  analysis  any 
products  containing  sales  made  by 
Dillinger's  related  reseller,  Ancofer,  that 
were  sampled.  Sampling  instructions  in 
the  Department's  letter  of  November  18, 
1992  to  Dillinger  directed  it  to  provide 
full  reporting  for  sales  of  steel  plate 
whose  origin  was  not  known.  However, 
for  sales  of  steel  plate  whose  origin  was 
not  immediately  known  because  it 
lacked  a  mill  test  certificate,  Dillinger 
did  not  provide  full  reporting.  At 
verification,  Ancofer  officials 
acknowledged  that  steel  plate  sourced 
from  Dillinger  was  likely  to  be  included 
among  sales  of  steel  plate  without  mill 
test  certificates  for  wnich  full  reporting 
was  not  provided.  Since  sampled  sales 
were  representative  of  a  much  larger 
universe,  Dillinger's  failure  to  provide 
full  reporting  of  sampled  sales 
constituted  a  reporting  failure  of 
material  significance.  Accordingly,  we 
excluded  all  reported  product 
comparisons  that  included  Ancofer 
sales  of  steel  plate  which  were  sampled. 
U.S.  sales  that  were  matched  to 
products  that  included  sampled  sales 
were  assigned  a  margin  based  on  BIA 
(see  "United  States  Price"  section  of  this 
notice). 

Thyssen 

All  comparisons  were  made  on  a 
price-to-price  basis,  using  the  same 
methodology  as  was  used  for  the 
preliminary  determinations,  except  as 
follows: 

We  made  adjustments  to  Thyssen's 
data  based  on  the  results  of  verification 
(see  "Interested  Party  Comments"  below 
for  more  detail). 

Constructed  Value 

For  those  Dillinger  products  without 
an  adequate  number  of  sales  at  prices 
above  the  COP.  we  based  FMV  on  CV. 
We  calculated  CV  based  on  the  sum  of 
the  cost  of  materials,  fabrication,  labor, 
general  expenses.  Since  steel  plate  is 
generally  not  packed  and  the  cost  of 
packing,  when  used,  is  negligible 
compared  to  the  cost  of  the 
merchandise,  we  made  no  addition  for 
packing.  In  accordance  vsath  section 
773(e)(l)(B)(i)  of  the  Act.  we  included  in 
CV  Dillinger's  reported  general 
expenses,  adjusted  as  detailed  above, 
because  these  expenses  were  greater 
than  the  statutory  minimum  of  10 
percent  of  the  cost  of  manufacture.  For 
profit,  we  used  the  statutory  minimum 
of  eight  percent  of  the  total  COM  and 
general  expenses  because  Dillinger's 


actual  profit  on  home  market  sales  was 
less  than  eight  percent,  pursuant  to 
section  773(e)(l)(B)(ii)  of  the  Act.  We 
made  circumstance  of  sale  adjustments, 
where  appropriate,  for  differences  in 
direct  selling  expenses,  i.e.,  credit  and 
warranty. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
during  the  quarter  in  which  sales  to  the 
United  States  were  made,  as  certified  by 
the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776fb)  of  the 
Act,  we  verified  information  provided 
by  Thyssen  and  Dillinger  by  using 
standard  verification  procedures, 
including  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information.  We  did  not,  however, 
verify  the  responses  of  Klockner  and 
Preussag  (see  the  "Fair  Value 
Comparisons"  section,  above). 

Interested  Party  Comments 

Dillinger 

Comment  1:  Petitioners  argue  that  the 
Department  should  base  its  final 
determination  on  total  BIA  because 
Dillinger  failed  to  submit  timely 
responses  and  the  Department  was 
unable  to  verify  the  accuracy  of  its 
responses.  Dillinger  argues  that  the  "de 
minimis"  nature  of  the  errors  and 
discrepancies  found  at  verification  does 
not  rise  to  the  level  of  significance 
required  for  the  application  of  total  BIA. 

DOC  Position:  We  agree  v^th  Dillinger 
that  our  final  determination  should  not 
be  based  on  total  BIA.  With  the 
exception  of  Dillinger's  response  to 
section  E  of  the  questionnaire  (see 
section  below  on  U.S.  Further- 
Manufactured  Sales),  all  other  responses 
were  timely  received.  While  we  did 
discover  a  number  of  errors  and 
discrepancies  at  verification,  the  extent 
and  magnitude  of  the  errors  and 
discrepancies  did  not  exceed  that 
commonly  found  at  verification  and 
were  not  so  large  as  to  render  Dillinger's 
reported  information  unusable; 
therefore,  we  find  the  use  of  total  BIA 
unjustified. 

Comment  2.  Petitioners  argue  that 
Dillinger's  classification  of  its  non- 
further-manufactured  U.S.  sales  as 
purchase  price  is  incorrect.  Petitioners 
contend  that  since  Dillinger's  related 
U.S.  selling  agent  (Francosteel)  holds 
title  to  the  merchandise  during  a  portion 
of  its  transit,  makes  payment  for  certain 
expenses,  invoices  customers  and 
collects  payments,  receives  a 
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warehouse  the  merchandise  for  a  period 
of  time  before  it  is  invoiced,  etc..  that  all 
criteria  required  for  ESP  classification 
are  met. 

Dillinger  argues  that  ESP 
classification  is  not  warranted  because 
the  merchandise  is  sold  prior  to 
importation.  According  to  Dillinger, 
whether  a  U,S,  sales  agent  holds  title  to 
merchandise,  whether  that  merchandise 
is  warehoused  after  importation  or 
whether  the  agent  receives  commission 
payments  and  plays  an  active  role  are 
not  legitimate  criteria  for  determining  if 
sales  are  made  on  an  ESP  basis. 

DOC  Position:  We  agree  with 
Dillinger.  Since  the  essential  terms  of 
sale  were  set  prior  to  importation,  the 
merchandise  was  shipped  immediately 
to  the  customer  upon  importation  into 
the  United  States,  the  merchandise  was 
not  warehoused  by  Francosteel  during 
the  normal  course  of  business,  and 
Francosteel  does  not  engage  in  activities 
beyond  that  of  a  normal  sales  facilitator, 
we  disagree  with  petitioners  that  the 
criteria  for  ESP  classification  as 
articulated  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Coated 
Groundwood  Paper  from  France  (56  FR 
56380,  November  4, 1991)  have  been 
fulfilled.  Accordingly,  we  are  analyzing 
DiUinger's  non-hirther-manufactured 
U.S.  sales  using  purchase  price 
methodology. 

Comment  3:  Dillinger  claims  that 
sales  of  steel  plate  that  has  been  further 
manufactured  into  pipes  by  Berg  Steel 
Pipe  Corporation  (Berg),  its  related 
processor  located  in  a  foreign  trade  zone 
(FTZ).  are  not  subject  to  this 
investigation  because  the  steel  plate  is 
not  processed  within  the  customs 
territory  of  the  United  Slates,  Dillinger 
cites  to  section  772(e)(3)  of  the  Act 
which  refers  to  "•  *  •  process  of 
manufacture  or  assembly  performed  on 
the  imported  merchandise  after  the 
importation  of  the  merchandise  *  •  *"' 
to  show  that  merchandise  which  is 
further  manufactured  outside  the 
customs  territory  of  the  United  States  is 
not  covered  by  the  scope  of  this 
investigation. 

Petitioners  state  that  merchandise 
admitted  into  a  FTZ  that  would  be 
subject  to  antidumping  or 
countervailing  duties  if  entered  into  the 
customs  territory  of  the  United  States 
are  placed  Ln  piivilegt-d  foreign  status 
under  15  CFR  400.33(b)(2). 

According  to  petitioners,  19  CFR 
146.41  provides  that  goods  placed  in 
privileged  foreign  status  are  classified 
according  to  their  original  condition 
when  admitted  into  the  FTZ  for 
purposes  of  assessing  customs  duty 
upon  entry  into  the  customs  territory. 


Therefore,  such  merchandise  should  be 
included  in  the  Department's  analysis, 
petitioners  argue,  since  it  would  be 
subject  to  an  order. 

DOC  Position:  The  Department's 
regulations  concerning  FTZs,  which 
were  promulgated  on  October  8, 1991, 
require  that  items  which  are  subject  to 
an  antidumping  or  countervailing  duty 
order,  of  "which  would  be  otherwise 
subject  to  suspension  of  liquidation," 
are  automatically  placed  in  "privileged 
foreign  status  '  upon  entry  into  an  FTZ 
(15  CFR  400.33(b)(2)).  Such 
merchandise  retains  its  "privileged" 
status  upon  entry  into  U.S.  Customs 
Territory  (19  CFR  146.41(e)).  and  on  this 
basis  it  remains  subject  to  antidumping 
(AD)  or  countervailing  (CVD)  duties 
regardless  of  further  manufacture  (15 
CFR  400.33  (b)(2));  Tapered  Roller 
Bearings,  Finished  and  Unfinished,  and 
Parts  TTiereof,  from  Japan;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  57  FR  4951,  4961  (1992)). 

Because  future  entries  of  Dillinger 
material  exported  to  the  United  States 
through  Borg  could  be  subject  to  AD 
duties  in  the  event  that  the  Department 
issues  an  AD  order,  we  have  determined 
that  it  is  appropriate  to  consider  such 
sales  for  purposes  of  determining  the 
appropriate  estimated  deposit  rate  in 
this  investigation. 

Comment  4:  Dillinger  states  that  the 
use  of  BIA  regarding  its  further- 
manufactured  sales  is  unjustified 
because  the  Department  cannot  use  BIA 
unless  three  criteria  have  been  met:  (1) 
Respondent's  questionnaire  response 
and  supplemental  responses  were 
incomplete,  (2)  the  Department  gave  the 
respondent  adequate  notice  to  correct 
any  deficiencies  contained  in  its 
response,  and  (3)  respondent's 
deficiency  response  was  untimely  filed 
(see  Replacement  Parts  for  Self- 
Propeiled  Bituminous  Paving 
Equipment  from  Canada:  Final  Results 
of  Antidumping  Duty  Administrative 
Review  (Paving  Equipment).  55  FR 
20175.  20176  (May  15, 1990).  In 
addition,  Dillinger  contends  that  since 
the  information  that  should  have  been 
put  on  computer  tape  was  contained  in 
the  narrative  portion  of  its  section  E 
response  and  because  the  amount  of  that 
information  was  small,  the  Department 
should  have  waived  its  computer  tape 
requirement. 

Referring  to  four  separate 
communications  by  the  Department 
regarding  DiUinger's  requirement  to 
submit  a  section  E  response,  petitioners 
claim  that  Dillinger  had  adequate  notice 
of  its  obligation;  therefore.  BIA  should 
be  used  with  respect  to  DiUinger's 
further-manufactured  sales.  Petitioners 
contend  that  BIA  should  consist  of  the 


highest  margin  computed  for  any  U.S. 
sale. 

DOC  Pmition:  We  agree  with 
petitioners.  The  list  of  items  in  Paving 
Equipment  cited  by  Dillinger  does  not 
articulate  the  Department's  policy 
regarding  whether  to  apply  BIA.  Rather, 
those  criteria  were  used  to  evaluate  the 
sufficiency  of  individual  portions  of  a 
particular  respondent's  submissions. 
Even  though  there  are  instances  in 
which  the  Department  has  accepted  late 
submissions,  the  administrative  burdens 
placed  on  the  Department  as  a  result  of 
the  large  number  of  flat-rolled  steel 
cases  made  this  impossible.  We  also 
disagree  with  DiUinger's  contention  that 
repeated  attempts  to  solicit  information 
are  always  required  in  advance  of  the 
appUcation  of  BLA.  In  any  event, 
Dillinger  was  given  sufficient  time  to 
respond  to  section  E,  never  requested  to 
be  relieved  of  the  burden  of  producing 
a  computer  tape  and  printout,  and  did 
not  request  an  extension  to  file  the 
computer  tape  and  printout  (see 
memorandum  to  F.  Sailer  of  November 
17, 1992).  Therefore,  we  are  assigning  a 
margin  based  on  BIA  with  respect  to 
DiUinger's  further-manufactured  sales. 
As  BIA,  we  are  using  the  higher  of  the 
average  margin  in  the  petition  or  the 
highest  non-aberrational  margin 
calculated  for  any  other  sale. 

Commenf  5:  Dillinger  requests  that 
the  Department  ignore  the  "minuscule" 
discrepancies  found  at  verification 
regarding  the  interest  rates,  number  of 
days  that  payment  is  outstanding  on 
home  market  and  U.S.  sales,  and  ocean 
freight  expenses,  DiUinger  cites  to  19 
CFR  353.59  in  making  this  request. 

Petitioners  point  out  that  in  some 
instances  DiUinger  argues  that  the 
Department  should  revise  its  data  while 
in  other  instances  it  argues  that  the 
Department  should  ignore  differences 
between  its  reported  data  and  that 
verified.  According  to  petitioners. 
Dillinger  should  not  be  allowed  to  have 
it  both  ways.  Should  the  Department 
decide  to  base  the  final  determination 
on  DiUinger's  reported  data,  petitioners 
state  that  it  should  make  the  necessary 
adjustments  to  that  data. 

DOC  Position:  We  agree  with 
petitioners.  We  have  no  reason  to 
believe  that  the  errors  and  discrepancies 
found  at  verification  with  respect  to 
certain  expenses  in  both  the  U.S.  and 
home  markets  are  of  a  de  minimis 
nature;  therefore,  we  disagree  with 
Dillinger  that  these  changes  should  be 
ignored. 

Comment  6:  Petitioners  and  Dillinger 
both  argue  that  the  Department  should 
delete  from  the  U.S.  sales  listing  sales 
that  were  actually  made  to  a  country 
other  than  the  United  States. 
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DOC  Position:  We  agree  with  both 
pa-iies  and  are  removing  these  sales 
from  the  U.S.  sales  listing. 

Comment  7:  Petitioners  argue  that  the 
Departmrait  should  make  an  adjustment 
for  US.  commissions  paid  to 
Francosteel  because  they  were  directly 
related  to  sales  (a  fixed  percentage  sales 
value),  and  were  at  arm's-length. 
Petitioners  claim  that  these 
commissions  were  at  arm's-length  based 
on  a  comparison  to  other  commissions 
paid  to  Francosteel  by  unrelated  entities 
which  serve  as  appropriate  benchmarks. 
As  justification  for  comparing 
commissions  paid  in  different  markets, 
petitioners  said  that  "the  court 
determined  that  the  use  of  sales  agent 
agreempnts  in  other  countries  may  be 
used  ds  a  benchmark  to  determine 
whether  r^^lated  partv  commission 
pnvments  ar«  made  at  arm's-length"  in 
LKiliM  Metalh  Indnstriale,  S.p.A.  v. 
Ur^itpij  States  (LM!i,  91 :  F  2d  455.  459 
(Fed  Cir  199(i) 

Dillinger  contends  that  the 
commission  it  pays  Francosteel  cannot 
be  found  to  be  at  arrii's-length  because 
Francosteel  did  not  rnceive  any 
conin:iissions  on  myrrhandise  within  the 
scope  of  this  investigation  produced  in 
Germanv  and  sold  in  the  United  States. 
In  addition,  Dillinger  claims  that 
petitioners'  reference  to  L^Uis 
mispiared. 

DOC  Po&iti;)ri  We  agr^t*  with  Dillinger 
that  the  coninii;-.sion  i?  pays  to 
Ffjncostae!  rannot  be  found  to  be  at 
arm  s-lengih  for  tvvo  reasons.  First, 
Dillinger  paid  no  other  commissions  to 
u:ire!atpd  pnrlies  .ri  any  market.  Second, 
Fraru.cstee!  did  not  receive  any 
(orr.missions  from  unrelated  producers 
un  s^.!».s  of  subject  merchandise  in  the 
United  States.  This  two-pronged  arm's- 
length  test  for  commissions  was 
articulated  in  the  investigations  of 
Coaled  Grcundwood  Paper  from 
Belgium,  Finland,  France,  Germany,  and 
the  United  Kingdom.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Vdue:  Coated  Groundwood  Paper 
From  Finland,  56  FR  56363  (November 
4, 1991).  Petitioners  have  misinterpreted 
Lv£7  in  citing  it  as  support  in  arguing 
ihat  sales  agreements  in  other  countries 
may  be  used  as  a  benchmark  for  the 
arm  s- length  test.  In  LMI,  the  court 
determined  that  commissions  paid  to  an 
unrelated  party  in  a  third  country  were 
adequate  benchmarks  for  determining 
whether  a  related  commission  in  the 
home  market  was  at  arm's-length. 
Nothing  the  court  said  in  its  LMI 
decision,  however,  would  lead  the 
Department  to  conclude  that 
commissions  paid  on  sales  of  non- 
subject  merchandise  could  be  used  as 


adequate  t;t,iicr..niaiks  m  its  arm's-length 
test  for  commissions. 

Comment  8.  Since  Dillinger 
inaccurately  reported  home  market 
freight  expenses  on  three  of  the  nine 
sales  examined,  and  because  some  of 
Dillinger's  sales  have  reported  freight 
amounts  in  exce5;s  of  the  amounts  found 
in  the  freight  catalog  obtained  at 
verification,  petitioners  argue  that  the 
Department  should  deny  Dillinger's 
home  market  freight  expense  claims.  At 
a  minimum,  the  Depart' er'  tV      ;rj 
revise  the  reported  frei),,*'  expf  i.^ps  for 
the  sales  with  reported  amounts  in 
excess  of  the  amounts  found  in  the 
freight  catalog  downward  to  the  lowest 
reported  freight  rate  found  in  the  freight 
catalog.  For  the  remaining  home  market 
sales,  the  Department  should  revise  the 
reported  freight  expenses  downward  by 
the  largest  percentage  by  which  reported 
freight  expenses  exceeded  actual 
expenses. 

Dillinger  claims  that  since  home 
market  freight  expenses  generally 
verified,  there  is  no  basis  to  argue  that 
the  freight  expenses  for  the  sales  with 
reported  amounts  in  excess  of  amounts 
found  in  the  freight  catalog  were  not 
verified. 

DOC  Position:  We  disagree  with 
petitioners  that  DilUnger's  home  market 
freight  expenses  should  be  denied.  At 
verification  we  found  that  freight 
expenses  v,<'rp  f  and  to  be  accurately 
reported  for  ncu  sales  and  for  the 
remaining  sales  the  actual  amounts  did 
not  vary  significantly  from  reported 
amounts.  We  do  agree  with  petitioners, 
however,  that  Dillinger's  inaccurately 
reported  home  market  freight  expenses 
sliould  be  adjusted  and  are  decreasing 
rejKJrted  home  market  freight  expenses 
by  the  weighted-average  p)ercentage  by 
which  reported  freight  expenses 
exceeded  actual  expenses. 

Comment  9-  Petitioners  argue  that  the 
Department  should  deny  Dillinger's 
claimed  home  market  credit  expenses 
because  it  failed  to  use  actual  date  of 
payment  information  and  did  not 
calculate  its  original  interest  rate  (which 
was  based  on  pubUshed  information)  for 
the  entire  POI.  Should  the  Department 
not  reject  DilUnger's  home  market  credit 
expense.  Petitioners  argue  that  the 
Department  should  then  reject  the  rate 
based  on  Dillinger's  actual  borrowing 
experience  because  it  is  based  on  new 
information  that  was  submitted  for  the 
first  time  at  verification.  In  the  event  the 
DejMrtment  decides  to  accept  Dillinger's 
information  on  its  actual  borrowings, 
petitioners  claim  that  the  interest  rate 
must  be  recalculated  on  a  weighted- 
average  basis. 

Dillinger  explains  that  it  used  the 
original  interest  based  on  publicly 


available  information  because  it  did  not 
have  time  to  calculate  a  rate  based  on 
actual  borrowing  experience  and  knew 
that  this  rate  would  be  a  conservative 
estimate  of  its  actual  borrowing 
experience.  Dillinger  then  argues  that 
the  Department  should  accept  its 
interest  rate  based  on  actual  borrowing 
experience  because  it  differs  only 
minimally  from  the  original  interest 
rate. 

DOC  Position:  We  disagree  with 
petitioners  that  Dillinger's  claimed 
adjustment  for  home  market  credit 
expenses  should  be  denied.  We  found 
Dillinger's  use  of  the  due  date  instead  of 
the  actual  date  of  payment  and  its  use 
of  pubhcly  available  information  to 
calculate  an  interest  rate  to  be 
reasonable  because  it  provided  a 
conservative  estimate  of  home  market 
credit  expenses.  We  do  agree  with 
petitioners,  however,  that  the  interest 
rate  based  on  publicly  available 
information  should  be  recalculated  to 
reflect  the  entire  POI.  Even  though 
Dillinger  did  submit  information  in  its 
responses  to  the  questionnaire 
calculating  an  interest  rate  based  on  its 
actual  borrowing  experience,  we  are  not 
using  this  interest  rate  because  the 
information  did  not  cover  the  entire 
POI. 

Comment  10-  Because  DiHinger  did 
not  support  certain  aspects  of  its 
calculation  of  home  market  indirect 
selling  expenses  and  included  some 
expenses  not  related  to  sales  (in 
particular  expenses  related  to 
machinery'  used  in  the  related 
warehouse),  petitioners  argue  that 
Dillinger's  home  market  indirect  selling 
expense  claim  should  be  denied. 

Dillinger  counters  that  not  every 
aspect  of  a  response  is  examined  at 
verification  and  that  an  entire  item  is 
considered  to  be  verified  if  the  portions 
of  that  item  that  are  examined  withstand 
verification.  Such  is  the  case  with  home 
market  indirect  selling  expenses, 
according  to  Dilhnger.  As  for  the 
warehouse  machinery  costs  included  in 
the  calculation,  Dillinger  maintains  that 
these  are  properly  included  because  the 
warehouse  uses  machines  to  move  steel 
plates  within  the  warehouse  which  is  a 
selling  activity. 

DOC  Position:  Since  we  are  not 
making  an  adjustment  for  U.S. 
commissions,  home  market  inditect 
selling  expenses  will  be  used  only  in  the 
calculation  of  CV.  Because  any 
reduction  in  reported  home  market 
selling  expenses  would  only  lower  CV, 
we  are  using  Dillinger  s  reported  home 
market  indirect  selling  expenses  as  a 
conservative  estimate  of  its  actual 
expenses.  Since  Ehllinger  calculated  its 
indirect  selling  expenses  as  a  percentage 
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of  cost  of  gods  sold  and  thesa  expenses 
are  bein^  used  only  to  calculdte  CV,  we 
are  applyiriR  the  rttpor^ed  factor  to  COM 
to  calculate  the  expenses. 

Comment  11  Petitioners' aver  that 
rriihnger  fa. led  !o  provide  accurate 
paymdnt  dnt  i  s  r.;>-  all  relevant  U.S. 
sales  exa.TiinHd  had  understated  credit 
periods.  Lhertifrre,  the  Department 
should  use  BL*l  to  calculate  Dillinger's 
U.S.  credit  period.  As  BIA,  petitioners 
state  that  the  Department  should  extend 
repo-'ed  crthdi*  periods  by  the  largest 
n  jmber  of  davs  that  the  actual  payment 
date  on  a  U  S  sale  exceeded  the 
reported  date  as  found  at  verification.  At 
a  nuniniurn  trie  Department  should 
extend  reported  credit  periods  by  the 
Aeigi:t«d-8veras;e  difference  between 
:epor«.ed  and  ar'ual  credit  periods. 
according  tc  petitioners  Regarding 
Dillinger's  suggestion  that  the 
Department  extend  its  home  market 
credit  period,  petitioners  argue  that  the 
Department  should  not  reward  Dillinger 
for  reporting  inaccurate  information. 

Dillinger  argues  that  if  the  Department 
n^.akes  corrections  to  US.  sales,  it 
should  also  correct  home  market  sales 
(;  p  ,  extend  Uie  credit  periods  in  both 
markets)  using  information  provided  at 
venfication  According  to  Dillinger, 
petitioners  suggestion  that  the  credit 
period  on  U  S  sales  be  extended  by  the 
largest  number  of  days  would  not  result 
m  a    reasonable  estimate"  for  BIA. 

DOC  Position:  We  disagree  with 
Dillinger's  argument  that  the 
Department  should  increase  the  number 
of  credit  days  in  the  home  market.  It  is 
liie  duty  of  the  respondent  to  provide 
accurate  information  and  the  purpose  of 
venfication  is  to  verify  overall 
reliability,  not  to  correct  information  on 
the  record  [Chmsung  Indus.  Co.,  Ltd.  v. 
United  States  (705  F.Supp.  598,  601-02 
!CIT  1989)1  Further,  the  purpose  of  BIA 
is  not    arxiuracy    as  urged  by  Dillinger. 
As  the  courts  have  stated,  BIA  "is 
information  which  becomes  usable 
bocause  a  respondent  has  failed  to 
provide  accurate  information." 
[Associaion  Colombiana  de 
Exportadores  de  Floras  v.  United  States, 
704FSupp  1114,  1126.  a/Td,  901  F.2d 
1089  (Fed  Cir  1990),  cerT.de/j/ec/,  111 
set   136  (19^^01  In  addition,  we  agree 
with  petitioners  ihiat  the  use  of  BIA  to 
determine  the  credit  period  for  U.S. 
sales  is  justified  since  Dillinger  under- 
reported  the  credit  period  on  all  U.S. 
sales  exa.T.ined,  and  the  magnitude  of 
the  under-reporting  was  significant.  As 
BL\,  we  are  increasing  the  credit  period 
on  all  US,  sales  by  the  weighted- 
average  nuiTiDer  of  days  that  the  credit 
penod  was  understated  for  sales 
examined  a*  venfication  with  the 
exception  ol  sales  to  two  customers.  For 


these  two  customers,  we  are  inijeasing 
reported  credit  periods  by  the  larv^est 
number  of  days  of  under-reporting 
found  on  sales  to  these  two  customers 
since  the  amount  under- re  ported  on 
these  sales  far  exceeded  the  weighted- 
average  number  of  days  that  credit 
periods  were  understated. 

Comment  12:  Petitioners  argue  that 
the  Department  should  utilize  the 
methodology  employed  in  the 
preliminary  determinations  for  these 
fiat-rolled  steel  cases  to  determine 
whether  home  market  sales  to  related 
customers  are  at  arm's-length. 

Dillinger  states  that  sales  to  the 
related  party  that  were  reported  as  sales 
to  an  unrelated  party  should  not  be  used 
in  the  Departa.ent's  final  analysis. 

DCX:  Position:  We  disagree  with 
petitioners  that  an  arm's-length  analysis 
should  be  conducted  since  Dillinger 
neither  claimed,  nor  demonstrated,  that 
its  sales  to  related  end  users  in  the  home 
market  were  at  arm's-length; 
accordingly,  we  are  excluding  sales  to 
related  customers  from  our  analysis.  In 
addition,  we  agree  with  Dillinger  that 
sales  to  the  related  customer  that  were 
improperly  labeled  as  sales  to  an 
unrelated  party  should  also  be  excluded 
firom  our  analysis. 

Comment  13:  Petitioners  argue  that 
the  Department  should  deny  Dillinger's 
home  market  warranty  expense  claim 
because  verification  showed  its  expense 
calculation  to  be  inaccurate 

DOC  Position:  While  we  agree  with 
petitioners  that  Dillinger's  home  market 
warranty  expense  was  inaccurately 
calculated,  we  disagree  with  the 
proposition  that  Dillinger's  claim 
should  be  rejected.  The  errors  that 
Dillinger  made  were  relatively  small  in 
magnitude.  Accordingly,  we  consider  it 
appropriate  to  make  minor  revisions  to 
Dillinger's  reported  warranty  expense 
by  using  information  obtained  at 
verification. 

Comment  J 4:  Petitioners  argue  that 
the  Department  should  adjust  both 
reported  US.  prices  and  quantities  to 
reflect  the  difference  between  actual  and 
theoretical  weight  since  U.S.  sales  are 
made  on  a  theoretical  weight  basis. 
Petitioners  also  argue  that  Dillinger's 
reported  theoretical/actual  weight 
conversion  factor  cannot  be  relied  upon 
because  it  is  based  on  the  theoretical 
and  actual  weights  of  a  particular  sale 
found  in  an  exhibit  in  its  November  18, 
1992,  submission,  and  that  one  sale 
cannot  be  found  to  be  representative  of 
all  sales.  Additionally,  petitioners 
contend  that  Dillinger's  data  must  be 
unreliable  because  the  amount  by  which 
actual  weight  differed  from  theoretical 
weight  for  one  sale  examined  at 
verification  was  other  than  would  be 


indicated  from  Dillinger's  reported 
conversion  factor  As  BIA.  petitioners 
propose  using  a  conversion  factor 
computed  from  the  docui.ien'aticn  for 
one  US,  sale  examined  at  verification, 

Dillinger  argues  thai  the  Department 
should  use  its  reported  data  on  the 
actual/iheoreticai  weight  conversion 
factor  which  is  based  upon  an 
engineering  study!  According  to 
Dillinger,  the  difference  between  actual 
and  theoretical  weight  indicated  by  the 
reported  factor  seems  small  to 
petitioners  because  they  believe  it  to  be 
a  factor  based  on  minimum  theoretical 
weight,  however,  Dillinger  sells  on  a 
theoretical  nominal  weight  basis. 

DOC  Posit'Or:  We  figree  with 
petitioners  that  both  prices  and 
quantities  on  US  sales  should  be 
adjusted  to  account  for  the  difference 
between  actual  and  theoretical  weights. 
In  addition,  we  agree  with  Dillinger  that 
us  reported  conversion  factor  should  be 
used  m  our  final  analysis.  Contrary  to 
petiiioners'  assertions,  Dillinger  did  not 
rely  upon  the  exhibit  in  its  November 
18,  1992,  submission  for  the  calculation 
of  its  conversion  factor  In  addition,  it 
is  conceivable,  and  even  prcbable,  that 
any  one  particular  sale  would  have  a 
sale-specific  conversion  factor  different 
from  the  reported  factor  because  the 
reported  factor  is  an  average  that  applies 
to  all  sales. 

Comment  15  According  to 
petitioners,  the  Department  should  use 
the  highest  reported  amount  for  ocean 
freight  on  all  sales  es  BIA  because 
Dillinger  failed  to  provide  accurate 
information  with  respect  to  its  ocean 
freight  expenses  and  did  not 
demonstrate  that  ocean  freight  services 
provided  by  related  companies  were  at 
arm's-length  nites.  At  a  minimum,  the 
Department  should  increase  reported 
ocean  freight  expenses  by  the  weighted- 
average  difference  between  actual  and 
reported  expenses  found  at  verification. 

Contrary  to  petitioners  assert.ions, 
Dillinger  states  that  while  it  uses  related 
freight  fo."A'arders  to  arrange  for 
transport  unrelated  carriers  are  actually 
used.  Dillinger  argues  that  its  reported 
ocean  freight  expenses  should  be 
increased  by  the  simple  average 
difference  from  actual  amounts  as 
veriP.ed  by  the  Department. 

DOC  Position:  Documentation 
gather^^d  at  verification  supported 
Dillinger's  claim  that  unrelated  carriers 
were  used  to  transport  the  merchandise. 
Accordingly,  we  are  using  Dillinger's 
reported  ocean  freight  expenses  as  the 
basis  of  our  calculation  and  increasing 
the  reported  amounts  by  the  weighted- 
avenge  difference  between  actual  and 
reported  charges  found  at  verification. 
Since  reported  expenses  did  not  vary  by 
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nuch  from  actual  expen.^e  on  tf  ^^  <«ii«'<; 
examined,  we  felt  it  Inappropriate  to  use 
the  ligtiest  single  reported  amount  for 
ocean  freight  as  suggested  by 
petitioners 

Comwent  ih  Petitioners  argue  that 
the  Department  should  revise  insurance 
expenses  to  reflect  the  results  of 
verification. 

DOC  Position:  Since  verification 
showed  that  Dillinger  had  understated 
its  insxirance  expenses,  we  agree  with 
petitioners  that  these  expenses  should 
be  recalculated  to  reflect  the  results  of 
verification. 

Comment  17:  Petitioners  point  out 
that  documentation  obtained  at 
verification  showed  that  one  U.S. 
customer  required  the  use  of  wood 
block  spacers  as  packing,  directly 
contradicting  DiHinger's  assertions  that 
packing  is  rarely  used  and  when  it  is 
used,  that  it  consists  only  of  strapping. 
Accordingly,  petitioners  argue  that  the 
Department  should  make  an  adjustment 
for  packing  costs  on  U.S.  sales  based  on 
BIA.  Pttitioners  propose  using 
iriformation  contained  in  the  petition  as 
BLAl, 

Dillinger  argues  that  it  rarely  uses 
either  strapping  or  wood  block  spacers, 
Dillinger  suomits  that  photograpns 
included  in  its  responses  show  that  steel 
plate  is  not  usually  packed.  According 
to  Dillinger  information  on  packing 
contained  in  the  petitions  should  not  be 
used  because  it  includes  items  never 
utilized  by  Dillinger.  In  any  event, 
Dillinger  contends  that  the  cost  of  scrap 
V.  00  i,  when  allocated  over  an  entire 
shipment,  wcuJii  amount  to  only  a 
fraction  of  a  pt'iuiv 

DOC'  Posit  I  on  ,S  i  n  ce  verification 
showed  that  steel  plate  generally  is  not 
packed  and  be<  ause  the  cost  of  the 
packing  indicated  on  one  customer's 
order  would  be  negligible  compared  to 
the  per-ton  cost  of  the  merchandise,  we 
are  making  no  adjustment  for  packing. 

Comment  18:  Since  DiHinger's  U.S. 
sales  listing  includes  sales  to  a  country 
other  than  the  United  States,  petitioners* 
claim  that  its  warranty  expenses  need  to 
be  recalculated  using  a  corrected  sales 
volume. 

DOC  Position:  We  agree  with 
petitioners  that  DiHinger's  U.S.  warranty 
expenses  should  be  recalculated  using  a 
factor  based  on  the  corrected  sales 
volume. 

Comment  3^  Petitioners  argue  that 
the  Department  should  assign  the 
highest  reported  amount  for  foreign 
inland  freight  and  brokerage,  U.S.  duty, 
and  US.  inland  freight  to  all  sales  as 
BL'l  b«:3use  Dillinger  d;d  not  accurately 
report  it.s  expenses. 

DOC  Position  Regaid^ng  foreign 
inland  freight  and  broker.igo,  "wit 


d;.=.aRrt^c  with  putifioners  that  the  use  of 
if  -  hii^,*  e''   ^-;,  ri  d  amount  for  all  sales 
IS  .v,^'i  1  iw  1-,  :;i   !  .s  case.  In  all  but  one 
instance,  DiHinger's  reported  amounts 
varied  from  actual  amounts  only  very 
slightly.  While  there  was  a  marked 
difference  between  the  reported  and 
actual  amount  for  the  one  sale,  this 
appeared  to  be  an  aberration  due  to 
DilUnger  not  receiving  the  applicable 
invoice  before  the  sales  listing  was 
generated.  We  have  used  the  actual 
amount  for  this  one  sale  and  have 
adjusted  the  amounts  on  the  remaining 
U.S.  sales  by  the  weighted-average 
difference  between  actual  and  reported 
amounts  found  on  the  other  sales 
examined  at  verification. 

Wa  also  disagree  with  petitioners  that 
BIA  should  be  used  for  US.  duty 
expenses.  DiHinger's  method  of 
calculating  this  expense  was  used 
during  the  normal  course  of  business, 
utiUzed  documents  and  reports 
generated  routinely,  and  provided  a 
reasonable  estimate  of  actual  expenses. 

Since  Dillinger  reported  an  average 
U.S.  inland  freight  expense,  the  same 
amount  is  reported  on  all  sales; 
therefore,  petitioners'  suggestion  would 
not  alter  DiHinger's  reported  data. 
However,  for  the  one  sale  examined  for 
which  an  inland  freight  expense  was 
incurred,  the  amount  actually  incurred 
differed  significantly  from  the  reported 
average  amount.  Therefore,  we  are 
adjusting  reported  amounts  on  sales 
whose  terras  indicate  that  U.S.  Inland 
freight  expenses  were  incurred  to  the 
amount  found  on  the  one  sale  for  which 
inland  freight  expenses  were  included 
in  the  price. 

Comment  20:  Since  Daval  (a  related 
selling  agent  in  France)  must  remit 
funds  to  Dillinger  before  Francosteel 
remits  its  funds  to  Daval,  petitioners 
argue  that  it  is  Daval.  not  Francosteel, 
that  actually  incurs  the  cost  of 
financing.  According  to  petitioners,  the 
Department  will  use  the  U.S. 
subsidiary's  interest  rate  only  if  it  bore 
the  cost  of  extending  credit  (See.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyethylene  Terephthalate 
Film,  Sheet,  and  Strip  from  Korea  (PET 
Film),  56  FR  16305. 16311,  March  22, 
1991).  In  the  event  the  Department 
determines  that  Francosteel  bore  the 
cost  of  extending  credit,  petitioners 
argue  that  the  Department  should  use 
BLA  for  the  interest  rate  since 
Francosteel  incorrectly  included  loans 
from  a  related  party  to  calculate  its 
interest  rate  and  did  not  demonstrate 
that  the  rates  of  these  loans  were  at 
arm's-length. 

Diiliriger  cites  PET  Film  as  a  case  in 
which  the  V  .S  interest  rate  is  not  used 
because  the  rt-;pondent  did  not  receive 


U.S.  financing.  According  to  Dillinger, 
PET  Film  implies  that  when  there  is 
U.S.  financing,  as  there  is  in  this 
proceeding,  the  Department  will  use  the 
U.S.  interest  rate.  Dillinger  also  argues 
that  Francosteel  bears  the  burden  and 
risk  of  payment  according  to  the  agency 
agreement  between  the  two  entities. 
Dillinger  states  that  it  obtained 
financing  from  an  unrelated  bank  during 
the  same  month  as  the  loan  cited  by 
petitioners  at  a  rate  comparable  to  that 
trom  the  bank  whose  ma)ority  holder  is 
the  French  Government. 

DOC  Position:  We  disagree  with 
petitioners'  claim  that  we  should  use 
DiHinger's  home  market  interest  rate  for 
U.S.  credit  expenses.  Because 
Francosteel  bad  access  to  U.S.  dollar 
borrowings,  we  have  determined  that  it 
is  reasonable  to  use  a  U.S.  interest  rate 
to  calculate  the  company's  U.S.  credit 
expenses.  United  Engineering  and 
Forging  v.  United  States,  779  F.  Supp. 
1375, 1387  (OT  1991).  However,  there 
is  no  information  on  the  record  to 
demonstrate  that  the  rate  received  from 
Francosteel  s  related  party  is  accurate  or 
reliable.  Indeed,  the  Department  was  not 
made  aware  of  the  relationship  until 
verification,  and  so  the  issue  was  not 
raised  until  the  case  briefs.  For  these 
reasons,  we  have  determined  that  it  is 
appropriate  to  use  the  U.S.  prime  rate  to 
calculate  DiHinger's  U.S.  credit  expense. 

Comment  21:  Petitioners  argue  tnat 
the  Department  should  recalculate  the 
amount  of  VAT  to  be  added  to  United 
States  price. 

DOC  Position:  Please  see  the 
discussion  of  our  treatment  of  VAT  in 
Appendix  D  of  Argentine  Steel. 

Comment  22:  Petitioners  state  that 
Dillinger  failed  to  provide  support  for 
the  reduction  to  COM  due  to  the  over- 
allocation  of  indirect  expenses. 
Accordingly,  the  Department  should 
reject  this  reduction  to  CX)M. 

Dillinger  argues  that  the  method  it 
used  to  calculate  and  apply  the  over- 
allocation  of  indirect  cost  centers  was 
correct.  Also.  Dillinger  claims  it 
provided  an  explanation  for  this 
reduction  to  cost  of  manufacturing. 

DOC  Position:  We  agree  with 
petitioners.  Accordingly,  we  have 
rejected  the  decrease  to  cost  of 
manufacturing  because  Dillinger 
provided  no  documentation  supporting 
its  claim  that  indirect  costs  were 
substantially  over-allocated  in  1992. 
Pursuant  to  the  Department's  request  in 
the  supplemental  questionnaire, 
Dillinger  eliminated  the  1991  under- 
allocation  (an  increase  to  G&A)  from  its 
G&A  expense.  However,  Dillinger  then 
calculated  this  adjustment  for  1992. 
claiming  it  was  a  significant  decrease  to 
CX}M.  Dillinger  was  unable  to  provide 
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any  information  showing  how  their  cost 
5vstt»m  over-a!!(X-aied  indirect  costs  in 
1992, 

Comment  2  i  Petitioners  argue  that 
ths  Deoartment '  ould  not  verify 
Dillinjjer's  I'^ot  cr.st  of  goods  sold, 
merpfor«.  BL*.  should  be  the  higher  of 
GAA  expenses  r.Elrn^iated  based  on 
ei!h«rD.  Hinders  1991  or  1992  financial 
statements  Petitioners  reason  that  if 
BIA  is  not  used  to  determine  GAA  costs, 
thrtfi  adius^'Jie'^'s  should  be  made  to 
Diliinger  s  C^AA  expense  (See  Comments 
3-10) 

Di lunger  claims  it  did  reconcile  the 
cost  of  g'.wds  sold  used  in  GAA  to  the 
cost  of  giX)ds  sold  per  the  turnover 
statement  detail.  Diliinger  argues  that  it 
cnly  had  1991  data  accessible  at  the 
time  the  Section  D  response  was 
preparwi  and  at  verification.  However, 
D-Ihngf?'  stated  the  original  data 
advbrsely  affected  the  calculation  and 
Ti''  ccrre<:ted  ^ata  should  be  used. 
Diliinger  contests  that  it  could  not 
pruvide  complete  fiscal  1992  G&A  data. 

[XX  Position  The  Department  agrees 
partially  with  petitioners,  Diliinger 
would  not  provide  estimated  total  1992 
GAA  expenses  using  the  cost  accounting 
system  data  and  prehnunary  financial 
data  avaiiabie  at  venfication.  However, 
Diliinger  did  report  certain  1992  Gk.\ 
items  and  preliminary  internal  financial 
statements.  This  information  was 
incomplete  and  not  sufficient. 
Therefore  the  Department  was  unable 
to  recalc^ulate  GicA  expenses  based  on 
1992  information  exclusively.  The 
Department  utilized  the  submitted  1991 
cost  of  goods  sold  and  1991  G&A 
expenses  vr.'.h  certain  adjustments. 

Ccmmpnt  24:  Petitioners  argue  that 
Diliinger  should  exclude  the 
m.anufacturlng  variance  from  G&A 
expense  (a  reduction  in  GAA)  because 
this  amount  relates  to  Dillinger's  1991 
manufacturing  operations. 

Also,  this  1^91  manufacturing 
variance  should  not  be  used  to  reduce 
Dillinger's  CO.M  tor  ine  POI. 

Diliinger  states  the  manufacturing 
var.anv^e  shown  as  a  reduction  to  G&A 
IS  consistent  with  its  usual  accounting 
procedures,.  If  'he  Department  disallows 
this  d«crease  tc  G4.\.  then  COM  should 
be  reduced  bv  the  same  amount. 

DOC  PcsiV'nn:  The  Department  agrees 
v:th  petitioners.  The  Department 
d-^tennined  this  reduction  was  related  to 
1991  manufacturing  operations  and 
should  not  be  offset  against  1991  G&A 
expenses  Also,  Dillinger's  1992  COM 
should  not  be  decreased  by  this  variance 
because  this  reduction  does  not  relate  to 
PCI  production  operations. 

Comment  25  Petitioners  contend 
pension  expenses  which,  relate  to 
retirement  benefits  for  factorv  workers 
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should  be  reclassified  from  G&A  to 
direct  labor. 

Diliinger  asserts  that  if  the 
Department  treats  pension  expense  as  a 
part  of  cost  of  manufacturing  rather  than 
G&A,  it  will  not  change  the  reported 
COP  and  CV. 

DOC  Position:  The  Department  agrees 
with  the  petitioners.  Pension  expenses 
related  to  factory  workers  should  be 
included  in  COM  not  G&A.  Therefore. 
G&A  was  reduced  by  the  1991  pension 
expense  and  COM  was  increased  by  the 
pension  expense  incurred  during  the 
POI. 

Comment  26:  Petitioners  declare  that 
the  Department  should  deny  Dillinger's 
reduction  in  general  expenses  for 
"expenses  and  revenues  not  included  in 
cost  accounting"  because  Diliinger 
provided  no  information  to  justify  this 
reduction  to  G&A. 

Diliinger  states  this  item  was 
discussed  during  verification  and  it  was 
properly  included  in  G&A  because  it 
related  to  a  provision  for  repairs  and 
maintenance  expense. 

DOC  Position:  We  agree  with 
petitioners.  We  increased  G&A  for  these 
expenses  because  the  information 
reported  in  its  submission  and  during 
verification  did  not  support  the 
exclusion  of  these  costs.  Diliinger 
presented  an  explanation  in  its  case 
brief  which  was  considered  new 
information  and  could  not  be  used  for 
purposes  of  this  final  determination. 

Comment  27:  Petitioners  maintain 
that  the  Department  should  reject  a 
reduction  in  general  expenses  for 
"others"  because  Diliinger  did  not 
provide  an  explanation  regarding  the 
nature  of  these  amounts  or  supporting 
documentation  to  justify  the  reduction 
to  G&A. 

Diliinger  claims  that  the  two  amounts 
called  "others,"  were  appropriately 
classified  as  G&A  and  the  details 
supporting  one  amount  was  included  in 
Verification  Exhibit  27.  However,  the 
verifiers  did  not  ask  for  information 
regarding  the  other  item.  Diliinger 
presented  an  explanation  for  this  second 
amount  in  its  case  brief. 

DOC  Position:  The  Department  agrees 
partially  with  both  Diliinger  and 
petitioners.  Upon  further  review  of  the 
submitted  data,  we  determined  that  the 
first  "others"  amount  was  properly 
classified  as  a  G&A  expense.  However, 
the  second  "others"  item  was  explained 
only  in  DiUinger's  case  brief  using  new 
information  which  was  disregarded  for 
purposes  of  the  final  determination. 
Comment  28:  Petitioners  state  the 
Department  should  reclassify  Dillinger's 
property  taxes  from  general  expense  to 
fixed  overhead  cost  because  Diliinger 
failed  to  demonstrate  what  portion  of  its 


property  taxes  relate  to  its  production 
operations  and  what  portion  of  its 
property  taxes  relate  to  its  other 
operations. 

DilUnger  claims  that  the  property 
taxes  relaie  to  its  of.^ces,  sales  and 
administrative  areas,  guest  house, 
t^.nished  goods  storage  and  loading 
areas,  former  plant  buildings,  as  well  as 
manufacturing  plant  facilities.  Diliinger 
contends  thai  these  expenses  (excluding 
manufacturing  plant  facilities)  are  not 
manufacturing  in  nature  and  should, 
therefore,  be  classified  as  G&A  and  not 
as  a  cost  of  manufacturing. 

DOC  Position:  We  agree  wdth 
petitioners;  these  property  taxes  should 
be  reclassified  to  fixed  factory  overhead 
because  the  taxes  r^'late  to  the  entire 
facility  which  is  pnmarily  a 
manufacturing  operation. 

Comment  29:  Petitioners  assert  that 
Dillinger's  reduction  to  G&A  for  the 
1991  reimbursement  of  Europipe  (a 
related  company)  training  costs  should 
be  excluded  because  these  costs  are 
related  to  Dillinger's  direct  labor 
expenses  for  1991   .although  the 
Europipe  plant  was  closed  when  these 
costs  were  incurred,  Diliinger  incurred 
these  costs  to  tram  employees 
transferred  to  its  own  operations  in 
1991. 

Diliinger  states  that  the  Europipe 
plant  was  closed  when  the  training 
expenses  were  incurred  and  once  the 
plant  was  closed,  costs  related  to  its 
closure  are  not  fadory  costs,  but  rather 
general  expenses. 

DOC  Position:  We  agree  with 
petitioners  that  the  reimbursement 
should  be  excluded  from  G&A  expense. 
These  training  costs  were  included  in 
Dillinger's  direct  labor  expenses  for 
1991.  Therefo.'-e,  the  income  received  as 
reimbursement  for  these  direct  labor 
training  costs  should  not  be  categorized 
as  a  G&A  item  because  it  relates  to  a  cost 
of  manufacturing  expense. 

Ccmivent  30:  Petitioners  irgue  each 
"operating  extraordinary  expense" 
found  in  the  1991  financial  statements 
should  be  included  in  Dillinger's  G&A 
calculation  because  Diliinger  failed  to 
demonstrate  that  its  "operating 
extraordinary  expenses"  are  not  related 
to  its  operations. 

Diliinger  maintains  that  an  itemized 
listing  of  "Operating  Extraordinary 
Expenses"  was  provided  in  its  Section 
D  supplemeiitfti  response  and  a  certain 
portion  iv'as  properly  included  in  G&A. 

DOC  Position:  We  agree  in  part  with 
both  Diliinger  and  petitioners  O'her 
operating  expenses  were  reported  in  the 
details  of  Dillinger's  turnover  statement. 
Diliinger  included  a  portion  of  these 
expenses  as  "other  COP  related  costs" 
in  the  submitted  G&A  calculation. 
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However,  Dillinger  excluded  the 
remaining  amount  claiming  that  it 
represented  financial  costs  not  related  to 
the  cost  of  production. 

The  Department  determined  that 
Dillinger  provided  no  information  at 
verificalion  to  support  that  the 
n,*maining  costs  should  be  exr  luaed 
from  the  GAA  calrulation-  Therefore. 
GAA  was  increased  by  the  other 
operating  expenses  previously 
excluded. 

Comment  31  Petitioners  assert  the 
1992  R&D  contribution  amount  to 
IRSID.  a  research  and  development 
compariy  under  the  Usinor-Sacilor 
group,  should  be  used  instead  of  the 
1991  IRSID  contribution  amouiit.  as  :i 
more  accurately  reflects  tbe  R&D 
expenses  mairred  bv  Dillinger  during 
the  POI 

Dillinger  states  that  ii  included  its 
1991  IRSID  contribution  in  the  G&A 
expense  ritio  bec;ause  all  G&A  expenses 
included  in  the  ratio  were  for  1991,  and 
the  1992  G&A  expenses  had  not  been 
finalized  by  the  time  the  response  was 
prepared, 

DOC  Position  We  agree  with 
petitioners.  IRSID  is  the  company  which 
performs  the  general  research  and 
development  for  ail  companies  within 
the  Usmor-Sacilor  group.  In  order  to 
account  for  Dilhnger's  general  research 
and  development  expenditures,  the  POI 
amount  should  be  included  m  G&A 
expense,  because  this  figure  was  more 
representative  of  actual  1992  R&D 
expenses  than  the  1991  amount  In  this 
case,  the  substantia!  increase  in  R&D 
expenditures  from  1991  to  1992 
demonstrates  that  the  1991  data  was  not 
representative  of  1992  expenditures, 
that  is,  the  period  wh;(  h  coincides  with 
the  POI. 

Comment  32:  Petitioners  contest  that 
because  Rogesa  and  Dillinger  use 
estimated  invoice  values  to  record  some 
cf  their  material  pun:hases.  the 
Department  could  not  verify  the 
accuracy  of  the  reported  cost  c  f 
material's.  If  the  Department  uses 
Rogesa's  and'or  Dillmger's  reported 
material  costs,  it  should  not  make  an 
adjustment  for  the  amounts  contained  in 
a  specific  account. 

Dillinger  asserts  that  Rcgesa  and 
Dillinger  record  input  materials  at 
actual  cost  based  on  actual  invoices 
The  difference  between  final  invoice 
and  estimated  invoices  for  these  costs  at 
the  material  entry  are  collected  during 
the  year  in  a  particular  account  for 
Rogesa  and  Dillinger.  Dillinger  states  the 
amount  shown  in  this  account  should 
be  a  reduction  to  Rogesa  COM 

DOC  Position:  We  agree  in  pert  with 
Dillinger,  Based  upon  further  review  of 
the  data  submitted,  actual  costs  were 


reporte  I  for  material  inputs  (ore,  alloys, 
lime,  et.,.l  However,  the  freight  or 
insurance  costs  added  to  the  material 
(  ost  may  be  estimated  only  if  actual 
price  was  not  available.  Dillinger 
explained  the  account  used  to 
at:(:umulate  any  variant  es  for  shipping 
or  insurance  prices  for  materials 
purchased  and  calculated  the  credit  to 
COM  in  their  c^se  brief.  The  Department 
considered  this  data  to  'be  new 
information  and  could  not  be  rei.ed 
upon  for  purpose  of  final  determination. 
Therefore,  no  adjustment  was  made. 

Kjockner 

Can-indent  1  ■  Petitioners  contend  that 
Klockner's  failure  to  report  a  significant 
percentage  of  home  market  sales  and 
other  deficiencies  require  that  the 
Department  use  BIA  in  the  Bnal 
(iHteriiiinations  Petitioners  further 
contend  that  BIA  should  consist  of  the 
highest  margins  alleged  in  the  petitions 
for  each  class  or  kind  of  merchandise 
under  investigation. 

Klockner  argues  that  the  Department 
did  not  meet  minimum  standards  of  due 
process  and  fairness  in  imposing  BIA  at 
the  preliminary  determination  because 
the  Department  led  Klockner  to  believe 
that  there  was  no  deficiency  and  that 
the  investigation  was  proceeding 
normally  Further.  Klockner  contends 
that  after  the  Department  notified 
Klockner  of  the  deficiency  it  did  not 
provide  Klockner  an  opportunity  to 
remiedy  the  deficiency,  Klockner 
contends  that  the  Department  should 
calculate  a  "neutral"  margin  to  use  for 
Klockner  since  it  believes  that  BIA  is 
not  warranted.  Klockner  requests  that 
the  Department  use  the  estimated 
antidumping  duty  rates  cited  by  the 
Department  in  its  notice  of  initiation  of 
hot-rolled  steel,  or  the  average  rate 
found  for  all  German  exporters  in  all  of 
the  classes  or  kinds  involved  in  these 
investigations. 

DOC  Position:  As  we  stated  in  our 
preliminary  determinations,  Klockner 
failed  to  report  a  significant  percentage 
of  its  home  market  prices.  We  have 
continued  to  assign  Klockner  a  margin 
based  upon  cooperative  BIA  because  as 
we  found  in  our  preliminary 
determinations,  Klockner  attempted 
reasonably  to  comply  with  the 
Department's  requests  for  information. 
However,  the  use  of  a  "neutral"  margin, 
as  requested  by  Klockner,  would  be 
inconsistent  with  the  purpose  of  BLA, 
which  is  to  insure  a  reasonably  adverse 
inference  against  respondents  which  fail 
to  comply  fully  with  the  Department's 
requests  for  information. 

We  disagree  with  Klockner's  claim 
that  the  Department  acted  unreasonably 
by  failing,  after  receipt  of  Klockner's 


original  questionnnire  response,  to 
identify  specs fii  ali\  t;.e  fact  that  the 
company  had  failed  to  provide  a 
significant  portion  of  its  pricing 
information.  This  is  because,  first  and 
foremost,  Klockner  must  be  presumed  to 
have  been  fully  aware  of  the  magnitude 
of  its  own  mai  .'  r»  j  urting  deficiency. 
This  is  unlike  a  party  which  submits 
documentary  evidence  in  an  effort  to 
justify  a  particular  adjustment  or  claim. 
There,  provided  the  claim  and 
accompanying  information  is  submitted 
in  a  timely  manner,  the  Department 
reasonably  could  be  expected  to  notify 
the  party  whether  and  how  "its  diligent 
efforts  were  inadequate."  Bowe-Passat  v. 
United  States,  Slip  Op.  93-68  at  7  (OT 
May  7, 1993);  see  also  Olympic 
Adhesives  v.  United  States.  899  F.2d 
1565.1572(Fed.  Or.  1990). 

Although  the  questionnaire  does 
indicate  that  parties  can  provide 
updated  shipment  information  for 
"shipments  made  between  the  time  of 
(the)  response  and  the  date  of  the 
preliminary  determination  as  part  of  a 
supplemental  response,"  this  refers  only 
to  information  that  is  not  yet  available 
because  shipment  has  not  occurred.  In 
Klockner's  case,  it  indicated  that  it 
would  be  more  convenient  to  report 
existing  information  after  shipment. 

Klockner  made  only  one  passing 
reference  to  the  missing  prices 
throughout  the  prehminary  stage  of  the 
investigations.  In  its  October  20, 1992, 
questionnaire  response  (which 
consisted  of  close  to  100  narrative 
pages),  Klockner  stated: 

For  products  sold  during  the  period  of 
investigation  ("POI"),  but  not  yet  shipped  as 
of  the  closing  date  for  this  response,  Klockner 
will  All  in  the  necessary  prices  and  costs 
after  the  product  is  shipped. 

On  November  4, 1992,  the  Department 
issued  Klockner  a  deficiency 
questionnaire,  which  failed  to  refer  to 
Klockner's  one-sentence  explanation 
that  it  would  provide  missing  prices. 
Moreover,  due  to  the  enormous  number 
of  countries  and  companies  involved  in 
the  present  investigations,  the 
Department  had  been  unable  to  evaluate 
Klockner's  computerized  sales  data  at 
the  time  the  deficiency  letter  was 
issued.  Hence,  the  Department  was 
unaware  of  the  magnitude  of  Klockner's 
deficiency  until  later. 

Klockner  submitted  its  first 
supplemental  questionnaire  response  on 
November  19, 1992.  Despite  the 
magnitude  of  its  owrn  deficiency, 
Klockner  made  no  reference  to  the 
missing  price  information.  On  December 
11, 1992,  the  Department  notified  all 
respondents  by  letter  that  they  had  one 
more  opportunity,  until  December  21, 
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1992,  "to  provide  additional 
information  for  the  Departmdnt  to 
consider  "  Kl6<:Lner  responded  on 
Df'-emt**!  21.  1992,  and  once  again 
f:i::'.*d  sithe:  to  refer  to  the  missing  price 
ir.f'jrmation  or  even  to  request  an 
extension 

Thereaftt=ir.  the  Department 
dftermined  that  the  us^  of  BL\  was 
appropnate  for  the  preliminary 
detarminations-  Subsequently,  after 
considering  r^quasts  bv  Klockner  that  it 
be  aliowed  to  update  its  shipment  and 
price  information  prior  to  verification. 
the  Department  determined  that  due  to 
Kioner  s  previous  defiaent  responses,  it 
would  be  inappropriate  to  permit  the 
corr.pany  to  provide  such  a  significant 
amount  of  factual  information  at  that 
late  stage  in  the  proceeding.  For  these 
reasons,  the  Department  determined  no'. 
to  verify  Klociuier's  sales  data  and  to 
assij^n  Klockner  a  rate  based  upon 
cooperative  BL\  for  the  fincl 
determinations.  ] 

Pn^ussag 

Comment  1  Petitioners  argue  that  the 
circumstances  concerning  Preussag  have 
not  changed  since  the  preliminary 
determination  and  thus  BL^  should 
continue  to  be  assi^ed.  Ln  addilion. 
petitioners  contend  that  BL'K  should 
consist  of  the  highest  margins  aiieged  in 
the  petition  because  Preussag  impeded 
the  investigation  by  failing  to  respond 
completely  and  in  a  timely  fashion  to 
the  Department  s  requests  for 
information. 

Freus-sag  contends  that  the 
Department  should  not  base  its  final 
determination  on  BL-^  -ind.  instead,  use 
information  submitted  by  Preussag  for 
the  final  determiination.  According  to 
Preussag,  BL\  is  not  vsarranted  because 
the  Department  did  not  afford  it  enough 
tune  to  cure  the  definen'ry  of 
incomplete  home  m.arke*  reporting,  and 
be<:ause  the  Department  failed  to  advise 
It  of  the  final  deadline  to  submit 
information  Preussag  argues  that  if  the 
Department  does  not  reverse  its  decision 
to  apply  BL'K.  it  should  assign  Preussag 
the  rate  for  cooperative  respondents 
because  it  sought  to  cooperate  with  the 
Departm^ent  and  compiled  and 
s;..bmitted  substantial  amounts  of 
information  in  response  to  the 
Department's  requests.  According  to 
Preussag,  the  uncooperative  BIA  rate  is 
reserved  solely  for  those  respondents 
that  refuse  to  cooperate  with  the 
Department's  investigations. 

DOC  Position:  We  agree  with 
petitioners  that  the  circumstances 
c  luemmg  Pr«iussag  have  not  changed 
s'nce  the  Depar+ment's  preliminary 
dstenr.ination   For  this  reason.  "A'e  are 


continuing  to  assign  Preussag  a  margin 
based  upon  cooperative  BIA. 

We  disagree  with  Preussags  assertion 
that  the  Department  did  not  afford  it 
sufficient  time  to  cure  the  deficienc}-  in 
its  response,  specifically  Preussag's 
failure  to  report  its  sales  of  slit  coil  and 
cut-to-length  coil  in  the  home  maxket, 
both  of  which  are  merchandise  subject 
to  this  investigation.  First,  the 
Department  was  justified  in  requiring 
Preussag  to  supply  the  requested 
information,  Tne  courts  have 
consistently  agreed  that  it  is  the 
Department,  not  respondents,  which 
determines  within  reasonable 
boundaries  what  sales  information  is 
necessary  to  properly  conduct  an 
antidumping  investigation.  (See  Rhone 
Poulenc.  Inc.  v.  United  States.  899  F,2d 
1185. 1191  (Fed.  Cir.  1990);  Krupp  Steel 
v.  United  States,  Slip  Op.  93-84  at  7- 
8  (CIT  May  26,  1993)).  As  the 
Department  explained  in  the 
preliminary  determination  (58  PR  at 
7097-98),  without  the  contested  sales 
data,  which  represented  a  significant 
percentage  of  Preussag's  home  market 
data  base,  the  Department  was  "unable 
to  ascertain  whetlier  the  products 
Preussag  ha[dl  reported  [werel  the  most 
appropriate  matches  for  U.S.  products  ' 
Moreover,  we  explained,  acceptance  of 
Preussag's  selective  reporting  "might 
encourage  future  respondents  to  also 
selectively  report  home  market  sales  " 
[Id] 

Second,  the  Department  gave  Preussag 
ample  opportunity  to  provide  complete 
information  on  its  home  market  sales. 
Upon  receipt  of  the  initial  questionnai~ 
on  August  19. 1992,  Preussag  becam.e 
aware  that  the  Department  required  all 
sales  information  of  subject 
merchandise  in  the  home  market. 
Following  Preussag's  failure  to  supply 
the  slit  coil  and  cut-to-length  coil  sales 
information  in  its  initial  questionnaire 
response,  the  Department  provided 
Preussag  with  two  deficiency  letters 
(dated  November  4  and  December  11, 
1992).  both  of  which  referred 
specifically  to  Preussag's  incomplete 
home  market  data  base.  Preussag's 
response  in  each  instance  was 
unacceptable. 

In  its  first  deficiency  response,  dated 
November  19, 1992,  rather  than  provide 
the  requested  information,  Preussag  first 
disputed  whether  the  Department 
needed  the  information,  then  stated  that 
it  would  "prepare  the  information  given 
adequate  time  to  do  so."  At  that  point, 
however,  Preussag  had  already  had  over 
two  months  to  prepare  the  information 
and  submit  it  to  the  Department.  Upon 
receiving  the  Department's  second 
deficiency  letter  of  December  11, 1992. 
Preussag  again  disputed  the 


UMI 


Department's  need  for  the  information, 
but  stated  that  at  that  point  it 
"immediRtelv  b^gm  compiling"  the 
information  Preussag  concluded  in  i's 
December  18,  1992,  response,  however, 
that  it  would  be  unable  to  meet  the 
Department's  deadline  for  all  parties  of 
December  21,  19y2.  Preussag  stated  that 
it  would  submit  the  data  by  the  end  of 
January  1993,  almost  five  and  one-half 
months  after  receiving  the  initial 
questionnaire. 

In  light  of  these  facts,  the  Department 
determined  that  Preussag's  failure  to 
supply  the  requested  data  in  a  timely 
manner,  while  not  amounting  to  a  total 
lack  of  cooperetion,  did  justify  resort  to 
best  information  available  based  upon  a 
cooperative  rate  for  both  the  preliminary 
and  final  determinations. 

Thyssen 

Comment  1:  Petitioners  argue  that  the 

Department  should  base  its  final 
determination  on  total  BLA  because 
Thyssen  failed  to  report  sales  made  by 
related  resellers  {i.e.,  dowmstream  sales) 
in  the  home  market. 

Altemativeiy,  petitioners  argue  Uiat  in 
the  event  the  Department  does  not  use 
total  BIA.  the  Department  should  use 
part.ial  BL\  on  all  US.  sales  for  which 
Thyssen  failed  to  n^port  duwn.streara 
sales  of  the  home  market  comparison 
product,  Specitlcally,  petitioners  argue 
tliat  the  Depart.m.ent  should  determine 
for  each  home  market  product  the 
percentage  of  home  market  sales  made 
to  related  parties  and  weight  into  the 
margin  for  each  affected  U.S.  sale  the 
highest  non-aberrational  calculated 
margin  for  the  portion  represented  by 
thtJ'.e  sales  to  related  parties. 

Thyssen  argues  that  the  Department's 
analysis  of  the  related  home  market 
customer  issue  at  the  preliminary 
determination  conformed  to 
longstanding  adminisfative  practice. 
Thyssen  further  argues  that  since 
petitioners  have  failed  to  present  any 
new  evidence  as  to  why  or  how  the 
Department's  preliminary  determination 
was  contrary  to  law,  it  is  inappropriate 
to  resort  to  total  BIA. 

DOC  Position:  See  Appendix  11  of 
Ai-gentine  Steel  regarding  our  position 
with  respect  to  respondents'  failure  to 
report  downstre.am  sales 

We  dhsagree  with  petiuoners' 
alternative  argument  for  using  partial 
BL\  on  all  affected  sales.  As  we 
explained  fur  all  of  these  causes  in  the 
preliminary  detprminations  (See 
Appendix  II  to  the  Notice  of  Preliminary 
Determination  of  Sales  at  LjCss  Than 
Fair  Value.  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina],  we 
believe  it  is  most  appropriate  to 
determifie  whether  sales  to  specific 
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cii.stomers  were  made  on  an  arms- 
length  basis,  in  accordance  with  past 
Departmentei  practice.  To  the  extent 
that  dropping  related  party  sales  that 
fail  the  arm's-length  test  from  the 
product  concordance  leeves  U.S.  sales 
without  an  adequatp  fcreign  market 
match,  we  have  applied  BLA  to  these 
US,  sales.  As  ELA  we  ust^d  the  hi^^her 
of  either  (1)  the  average  of  a!!  margins 
alleged  in  the  petition  for  the  class  or 
i:i;^d  of  merchandise,  or  (2)  the  highest 
non-aberrational  calculated  margin  for 
any  other  sale  of  merchandise  of  the 
same  class  or  kind  m.ade  by  the  same 
respondent.  Again,  we  believe  that  it  is 
not  appropriate  to  apply  BIA  in 
situations  where  there  is  an  adequate 
basis  for  determining  foreign  market 
value.  For  these  reasons,  we  have 
continued  to  apply  BIA  in  the  context 
of  the  arm's-length  test  a^  we  did  in  the 
preliminary  determinations. 

Comment  2:  Petitioners  argue  that  the 
Department  should  base  its  final 
determination  on  BLA  because  the 
verification  revealed  that  Thyssen  had 
reported  incomplete  and  inaccurate  data 
in  its  questionnaire  responses. 

Thyssen  arg^ies  that  verification 
established  ihat  Tlrvssen's  questionnaire 
responses  we.^\  overall,  complete  and 
accurate  ana  sho'jld  be  the  basis  for  the 
Department's  final  determination. 

DOC  Position:  We  agree  with  Thyssen. 
Ill  seme  cases,  petitioners  have 
irusinterpreted  the  verification  reports 
,ind  have  cited  non-existent  errors.  In 
other  cases,  th^e  errors  are  minor  and  are 
either  correctable  with  verified  data  or 
can  be  replaced  with  limited  application 
of  BIA. 

Comment  3:  Petitioners  argue  that  we 
should  deny  Thyssen's  home  market 
inlajid  freight  claim.s  for  three  reasons: 
(1)  Thyssen  did  not  report  its  price  and 
inland  freight  information  in  a  manner 
consistent  with  the  Department's 
reporting  requirements  and 
consequently  dumping  margins  may  be 
obscured;  (2)  the  claims  could  not  he 
verified;  and  (3)  warehouse  expenses  are 
included  in  Thyssen's  reported  freight 
adiu,stmients. 

Thyssen  argues  that  we  should  accept 
tne  freight  methodology  for  the 
following  reasons.  [1)  Thyssen's 
methodology  results  in  foreign  market 
values  that  are  net  of  inland  freight 
costs,  (2)  the  errors  discovered  at 
verification  were  de  minimis  and  were 
both  detrimental  and  beneficial  to 
Thyssen;  and  (3)  Thyssen  did  not 
include  warehousing  expenses  in  the 
freight  8d)u.stment.  Instead,  Thvssen 
acknowledges  that  in  one  case  the 
freight  adjustment  was  mnuenced"  by 
the  warehousing  expense. 


DOC  Position  We  disagree  with 
petitioners'  fi.'-st  point.  Thyssen  did  not 
report  a  freight-inclusive  gross  price  in 
one  field  and  the  actual  freight  paid  in 
another,  as  called  for  by  our 
questionnaire.  Instead,  Thyssen 
reported  in  one  field  the  ex-freight  basis 
p  itit  ,  rice.  (In  Germany,  all  of  the  steel 

i  i  s  ;  uote  prices  for  a  given  product 
11,  -red  to  a  common  point — the 
frv:)^n;  t:,ti',iS  pf:;:;t  j  In  a  separate  field, 
Thysstiu  fbpvjrt-;i  a    freight 
adjustment."  V\htn  the  freight 
adjustment  is  subtracted  from  the  ex- 
basis  point  price,  the  result  is  exactly 
the  same  as  if  the  proper  methT)dology 
had  been  employed.  Thus,  the 
methodology  employed  by  Thyssen 
results  in  exactly  the  same  ex-factory 
price  as  if  Thyssen  had  adhered  to  the 
Department's  reporting  requirements. 

We  also  disagree  with  petitioners' 
second  point.  In  calculating  the  freight 
adjustment,  Thyssen  used  a  standard 
cost  for  freight,  based  upon  the 
optimum  shipping  quantity,  rather  than 
the  actual  cost  paid  by  Thyssen.  In  some 
cases,  usually  because  a  smaller  than 
optimum  quantity  was  shipped,  the 
actual  verified  amount  paid  by  Thyssen 
differed  fitim  the  standard  cost.  In  the 
majority  of  cases  where  we  found 
differences,  correcting  the  error  would 
be  favorable  to  Thyssen.  Therefore, 
there  is  no  indication  that  Thyssen 
miscalculated  the  adjustment  for  the 
purpose  of  lowering  potential  dumping 
margins. 

We  agree  with  petitioners'  third  point, 
although  they  misstate  the  problem. 
Thyssen  did  not  include  warehousing 
expenses  in  its  freight  adjustment. 
Rather,  as  stated  In  the  verification 
report,  in  two  examples  we  examined, 
Thyssen  adjusted  its  freight  cost  by  "the 
difference  between  warehousing 
expenses  as  routinely  calculated  by 
Thyssen's  cost  accounting  department 
and  those  calculated  for  purposes  of 
responding  to  the  questionnaire."  As 
noted  in  our  verification  report. 
Thyssen's  personnel  were  unable  to 
explain  the  rationale  for  this 
adjustment.  Inasmuch  as  Thyssen  was 
unable  or  unwilling  to  explain  a 
component  of  the  freight  adjustment,  we 
have  determined  that  it  is  appropriate  to 
use  BIA. 

As  BLA  we  would  normally  not  make 
the  freight  adjustment  in  all  cases  since 
it  is  based  in  part  on  information  that 
Thyssen  was  unable  to  explain.  In  order 
to  treat  this  item,  in  a  manner  which  is 
adverse  to  Thys.sen.  for  these  final 
determinations  we  have  continued  to 
make  the  freight  adjustment  with 
respect  to  cold-rolled  s*»^el,  but  not  for 
corrosion-resistant  steel,  because  the 


latter  adjustment  would  benefit 
Thyssen. 

Comment  4:  Petitioners  argue  that  the 
Department  should  disallow  Thyssen's 
home  market  warranty  expense  claim 
for  cold-rolled  steel,  because  a  portion 
of  the  expenses  used  to  calndete  the 
claimed  adjustment  pertained  to 
merchandise  which  is  not  subject  to 
these  investigations. 

Thyssen  disagrees,  claiming  that  it 
should  not  be  required  to  separately 
itemize  each  and  every  warranty  claim 
in  this  instance  because  sales  of  the 
non-subject  merchandise  were 
extremely  small  in  relation  to  the  sales 
of  the  subject  merchandise. 

DOC  Position:  We  agree  with  Thyssen. 
In  this  instance,  we  have  determined 
that  the  co-mingling  of  expenses  is 
unlikely  to  affect  the  overall  result,  due 
to  the  extremely  small  quantity  of  non- 
subject  merchandise  involved. 

Comment  5:  Petitioners  argue  that  we 
should  disallow  all  G&A  expenses 
claimed  by  Thyssen  in  its  home  market 
as  indirect  selling  expenses.  In  support 
of  its  argument,  petitioners  cite  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  Japan,  (Forklifls)  53  FR  12552 
{April  15, 1988).  Petitioners  also  argue 
that  we  should  disallow  a  component  of 
Thyssen's  claimed  indirect  selling 
expenses  because  it  includes  both 
allowable  and  non-allowable  expenses. 
Petitioners  assert  that  Thyssen  has 
included  the  cost  of  preparing  mill 
certificates.  Petitioners  assert  that  such 
costs  are  production — not  selling,  costs. 

Thyssen  argues  that  we  should  allow 
all  of  the  claimed  expenses  because  they 
are  comparable  in  nature  to  the  U.S. 
selling  expenses  deducted  in  the 
calculation  of  exporter's  sales  price. 
Thyssen  cites  Final  Results  of 
Administrative  Review:  Television 
Receivers  Monochrome  and  Color  from 
Japan  55  FR  35916  (September  4. 1990) 
to  support  its  position. 

DOC  Position:  We  disagree  in  part 
with  petitioners.  The  case  cited  by 
petitioners,  ForkJifts,  is  not  applicable  to 
this  situation.  In  Forklifts,  the 
Department  rejected  an  argument  by 
petitioners  that  the  non-U.S.  selling 
expenses  deducted  in  calculating 
exporter's  sales  price  should  include 
certain  non-selling  general  and 
administrative  expenses  incurred  in  the 
home  market.  Also,  petitioners  have 
misread  the  verification  report.  The 
certificates  whose  expense  is  included 
are  not  mill  certificates.  Rather,  they  are 
certificates  prepared  by  a  part  of  the 
Research,  Quality  Engineering,  and 
Chemical  Laboratoiies  group,  and  are 
provided  to  customers  for  the  purpose 
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of  certifying  "that  material  can  h-'  u^ed 
for  a  particular  purpose," 

We  also  disagree  in  part  w;th 
Thyssen.  In  Television  Receiv^'^  the 
Department  stated 

The  pool  of  indirect  selling  expenses  in.tha 
home  market  should  include  !hn«e  expenses 
which  are  similar  to  the  experis««  incurred  by 
the  subsidiary  in  the  Ucitad  States  whose 
f-jcction  It  !j  to  sell  the  morchandisfl.  In  this 
instance,  the  equivalent  home  ma:»i='t 
expenses  include  certain  ((enerai  >•'  i^Hr.st's 
associated  with  seiling  (55  FR  at  3->  m, 
*>r-phas:s  added; 

Television  Becfinvrs  accurately  states 
the  Departments  policv  refiart'i'-g  C^tA 
expenses  Arrordinglv,  we  ha. -a  allowed 
al!  expenses  which  appear  to  be  sales 
rslatsd.  We  have  disallowt-d  expenses 
re.ated  to  production  ar.d  general 
overhead  costs. 

We  disallowed  these  amounts 
allocated  to  the  U,S  maricet  for  the  same 
reasons  that  we  disallowed  the  amounts 
al!(x:ated  to  tjie  home  market 

Comment  6.  Petitioners  .sir^us  that  the 
Department  should  deny  Thv'.T.'s 
claimed  home  market  inventj-- 
carTying  cost  for  thr«e  roasons;  (1} 
Thyssen  ba,=ied  its  inventor)'  va'ue  on 
estimates,  (2}  Thyssen  miscalculated  its 
average  inventor)  period  because  it 
ir.rludfKi  some  shipments  of  certain 
non-subject  merchandise  and  excluded 
some  shipments  of  siibiect  merchandise; 
and  (31  Thyssen  reported  certain 
claimed  pre-sale  warehousing  costs 
(payments  to  independent  warehouses 
to  facilitate  just-in  time  deliveries)  in 
the  same  column  with  inventory 
carrying  costs,  V'^n.^ication  rv-vealed  that 
Thyssen  incorrectly  calculated  the 
warehousing  cost  for  certain 
warehouses. 

Thyssen  ar^i;es  that  none  of  the  above 
reasons  are  suff.aent  cause  to  disregard 
tho  repGr',ed  inventory  carrying  cost. 

DOC  Pnsitor,  Wa  agree  with  Thyssen. 
The  estimated  averq^^e  inventory  values 
rt'pxDrted  by  Thyssen  in  its  response  to 
Lhd  Department  s  sales  questionnaire  for 
cold-rolled  steel,  and  corrosion-resistant 
stf-el  ere  both  lower  than  >he  average 
costs  of  prcd-jctiCT  later  reported  by 
Thys.sen  in  its  response  to  the 
Department's  cost  of  production 
qiiesticnnai!^  Therefore  the  estimates 
uvi  in  the  section  B  response  are 
conscrvat;ve. 

As  to  the  errors  found  at  verification 
with  rvspect  to  the  calculation  of 
average  inventory  time.  Thyssen 
provided  tne  necessary  data  to  correct 
this  item  at  venfication.  These 
corrections  changed  the  total  adjustment 
by  an  insignificant  amount — les,s  than 
0  t  percent.  The  errors  in  the 
calculation  of  warehousing  cost  are  also 
insignificant. 


F  ir  thf<ie  reasons,  we  consider  the 
reported  data  reliable  and  we  have  used 
it,  as  revised  slightly,  for  our  final 
calculations. 

Comment  7.  Petitioners  argue  that  the 
Department  should  disallow  Thyssen's 
foreign  currency  exchange  gain  claims 
because  Thyssen  has  not  demonstrated 
that  the  claimed  adjustments  are 
directly  related  to  specific  U.S.  sales. 

Petitioners  alternatively  arg^ie  that  in 
the  event  that  we  decide  to  accept  the 
claimed  adjustment  for  currency 
hedging,  in  whole  or  in  p«rt  that  our 
regulations  require  that  ar. y  adjuitment 
must  be  made  as  a  circumstanr*-of-sale 
adjustment  to  FMV  pursuant  to  section 
773(a)(4)(B)  of  the  Act.  rather  than  to 
United  States  price. 

Finally,  petitioners  argue  that  the 
Department  should  deny  the  foreign 
currency  exchange  gain  adjustment 
claimed  by  Thyssen  on  sales  of  seconds, 
because  Thyssen  did  not  produce 
documents  at  verification  to  support 
such  claims. 

Thyssen  claims  that  the  verification 
did  establish  that  the  claimed  foreign 
currency  exchange  gain  adjustments  are 
directly  related  to  U.S.  sales.  Thyssen 
also  argues  that  the  Department's 
established  practice  is  to  make  currency 
hedging  adjustments  to  U.S.  price  and 
not  to  foreign  market  value,  citing 
Preliminary  Results  of  Administrative 
Review:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings!  and 
Parts  Thereof  from  the  United  Kingdom. 
56  FR  11197  (March  15.  1991),  Ustly, 
Thyssen  argues  that  it  has  been  able  to 
support  an  exchange  gain  on  its  sales  of 
seconds,  but  that  the  EXDC  advised  that 
such  adjustment  is  not  appropri-'te. 

DOC  Position:  We  agree  with  Thyssen 
Based  on  its  anticipated  sales,  Thyssen 
negotiates  foreign  currency  exchange 
contracts  with  a  private  banker.  The 
contracts  specify  that  over  a  sperific 
period  of  time,  the  banker  agrees  to 
purchase  a  particular  amount  of  dollars 
at  a  fixed  exchange  rate.  The  conlrarts 
are  non-specific  with  respect  to  m.arket 
or  merchandise,  other  than  that  they 
pertain  to  Thyssen's  export  business  As 
purchase  orders  are  received  from 
Thyssen's  U.S,  subsidiary,  Thyssen 
Incorporated  (TINC),  they  are  assigned 
to  a  foreign  exchange  contract.  The 
amount  available  on  a  contract  is 
reduced  by  the  amount  of  the  sale  until 
the  entire  amount  of  the  contract  is 
exhausted.  Subsequent  sales  are 
assigned  to  the  next  contract.  The 
agreed  upon  exchange  rate  is  entered  on 
the  order  from  Thyssen  Stahlunion 
(TSU),  the  exporter,  to  Thyssen  Stahl 
AG,  the  factory.  Therefore,  the  foreign 
exchange  contract  covers  the  GIF  value 
of  the  transaction  between  TSU  and 


TINC.  The  amount  of  the  claim.cd 
currency  exchange  gain  adjustment  is 
calculated  based  on  the  price  from  TINC 
to  the  unrelated  purchaser  in  the  United 
States.  .Ml  movement  charges  and 
e,xpenses  incurred  in  the  US  are 
deducted  from  the  price  tc  arrive  a!  a 
FOB  mill  price,  Thyssen  keeps  trFtck  of 
whi!:h  sale  is  assigned  to  which 
exchange  contract  on  docu.ments 
entitled  "EVA"  lists.  These  documents 
list  the  TSU  invoice  number,  the  TSU 
order  number,  the  foreiijn  exchange 
contract  numbe',  the  TINC  order 
nu.mber,  tne  net  weight  and  tiie  value  in 
U.S.  dollars.  Tne  EVA  lists  aro  generated 
monthly  in  the  nonnal  course  of 
business  by  TSU  as  the  b.isis  of 
determining  the  TINC  payables  lo  TSU. 

We  also  made  such  an  adjustment  in 
Fina}  Results  of  Administrative  Review: 
Antifriction  Bt-arings  (Othe,-  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  [rem  France:  et  al..  (Antifriction 
Bearings)  57  FR  283fi0  (Jane  24,  1992). 
In  that  review  (as  in  the  original  fair 
value  investigation)  tiis  exrharge  r-ite 
used  in  miaking  the  ad;rst.m'int  was  the 
weighted  average  of  the  rates  from  all 
cont.'-acts  which  came  due  in  liie  period 
of  review.  The  foreign  exchange 
contracts  in  Antifriction  Beanngs  did 
not  state  the  sales,  the  merchondistf,  or 
the  markets  to  whicii  they  applied,  in 
Antifriction  Bearmgs,  as  in  this  case,  the 
revenues  based  on  the  exporter's 
transfer  prices  lo  its  U.S.  subsidiary 
were  spplied  against  the  foreign 
exchange  contracts.  In  thi?  case,  the 
Sale.'?  transactions  were  directly  iinktHi 
to  the  ccnt.'acts  by  the  EVA  lists  and  by 
the  fart  that  the  TSU  order  includes  the 
applicable  exchange  rate  from  the 
foreign  e.xdiangs  contract.  By  coiitjast, 
for  certain  respondents  in  Antifriction 
Beanngs.  "[t!he  timing  for  forward 
purchases  [wasl  arranged  due  to 
movem.ents  in  tiie  cu.-rency  market  and 
were  wh,-;Ily  unrelated  to  spocinc 
customer  orders  or  sales."  5  7  FR  al 
28413  The  Departm.ent  therefore  denied 
that  adjustment.  See  also  U-H.  912  F.2d 
at  458  (upholding  the  Department's 
denial  of  a  currency  hedging 
adjust.ment). 

We  disagree  with  respect  to 
petitioners'  a.'gument  that  our 
regulations  rcqui."^  that  any  adjustment 
for  currency  hedging  must  be  made  as 
a  circumstance  of  sale  adjustment  to 
foreign  market  value  rather  than  to 
United  Statas  price,  Lt  recant 
administrative  review.s  involving 
antifriction  bearings  from  Genr.any  and 
the  United  Kingdom,  we  made  the 
cu.-rency  hedging  adju.st.ment  to  United 
States  price.  See,  for  example, 
Preliminary  Results  of  Administrative 
Review:  Antifriction  Beanngs  (Other 
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Than  Taperpd  BnHpr  Bearings)  and 
Parts  Thereof  from  the  United  Kingdom, 
5B  FR  11197  fMartih  15.  19<^1)  The 
adjiis'ment  dirfKrtiy  affocts  the  r.ft 
revenue  «^ani9d  by  Thvsw>n  on  its  U.S. 
sales.  Therefore,  we  rfg-^rd  this 
adjustment  as  a  ssMing  expense  which 
in  exporter's  sa'e^  pnr«  .=;i{„iatjons  we 
deduct  from  the  g'oss  U.S.  pnre 
pursuant  to  19  CFR  353.41(e).  In  this 
case,  a  gain  was  realized.  Therefore  the 
adjustment  constitutes  a  "negative 
expense"  which  we  ha\'e  added  to 
United  States  price. 

Finally,  petitioners'  argument  that  the 
Department  should  deny  the  foreign 
currency  exchange  gain  adjustment 
claimed  by  Thyssen  on  sales  of  seconds 
is  moot  Inasmuch  as  we  have  deleted 
sales  of  seconds  firom  our  analysis. 

Comment  8:  Petitioners  argue  that  in 
calculating  the  credit  expense  for  U.S. 
sales,  we  should  use  the  German 
interest  rate  applicable  to  the  parent 
company  in  Germeny.  rather  than  the 
U.S  interest  rate  claimed  by  TTNC,  the 
*TJ.S.  subsidiary. 

DOC  Position:  We  disagree  with 
petitioners.  We  use  interest  rates  to 
calculate  credit  expenses  incurred  on 
U.S.  sales  wh»n  Thyssen  demonstrates 
that  it  hai  either  gf^uel  borrowings  of  or 
access  to  U.S.  dollar  loans  during  the 
FOI.  Tlie  Department  has  not  and  does 
not  concern  itseif  with  determining 
which  of  the  corporate  entities  related  to 
the  respondent  actually  incurs  the  cost 
of  financing 

Cowwnt  9  Pet 'tinners  argue  that 
because  TINC  has  substantial 
borrowings  from  related  parties  and  did 
not  establish  that  these  borrowings  were 
at  arm's-l^-ngth  rates,  we  should 
disregard  the  US.  infere-st  rgte 
calculated  by  Thy.^sen  and  instead,  as 
BIA,  base  the  U.S.  credit  cost 
calculation  upon  the  U.S.  prime  rate. 

Thyssen  argues  that  the  interest  rate 
used  by  TTT-JC  and  TSD  in  the  response 
to  the  questionnaire  reflected  the  rates 
of  thair  actual  borrowings  during  the 
POI 

DOC  Position:  We  agree  with  Thyssen. 
Exhibit  53  of  Thyssen's  submission  of 
November  18,  1993,  which  we  verified, 
hsts  all  of  TINC's  borrowings  from  both 
related  and  unrelated  sources  during  the 
period  of  investigation.  According  to 
this  exhibit,  the  weighted-average 
interest  rate  for  all  borrowings,  both 
related  and  unrelated,  was  slightly 
lower  than  the  wei<ihtod-Q%erage  interest 
rate  applicable  to  the  related 
borrowings,  as  stated  at  Exhibit  55  of  the 
submission  dated  November  18.  1992, 
and  in  verification  Exhibit  B-29. 

Comment  10  Petitioners  argue  that 
we  should  adjust  the  prices  of  U.S.  sales 
made  on  a  Iht^i  .-L''..;.a;  wtight  basis  to 


account  for  the  difference  between 
actual  and  theoretical  weight. 

Thyssen  a^jfj^es  Hr.f'.  h^s  indicated  that 
it  has  made  'hi=  od'.^'-vr*  in  all  of  its 
submissions. 

DOC  Position:  We  agree  with  both 
parties. 

Comment  11:  Petitioners  argue  that 
we  should  recalculate  U.S,  inventory 
carrying  cost  based  on  the  interest  rate 
applicable  in  the  home  market  due  to 
the  payment  terms  relating  to  particular 
U.S.  sales. 

Second,  petitioners  argue  that  our 
verification  revealed  that  Thyssen  made 
a  minor  error  in  the  part  of  the 
inventory  carrying  cost  calculation 
having  to  do  with  TINC's  gross  profit 
margin  percentage.  Because  this  mistake 
was  not  discovered  until  ther  the  start 
of  the  verification,  petitioners  claim  that 
to  correct  the  error  (which  would  be 
favorable  to  Thyssen)  would  constitute 
the  use  of  new  information,  which  is  not 
permitted  under  pursuant  to  19  CFR 
353.31(a)(l)(i)  and  353.31(a)(3). 
Therefore,  petitioners  argue,  we  should 
recalculate  inventory  carrying  cost  using 
a  gross  profit  margin  based  on  BIA.  In 
this  case,  petitioners  argue  that  the  best 
information  is  the  original,  uncorrected, 
gross  profit  margin  used  in  the  response 
to  the  questionnaire. 

Third,  petitioners  argue  that  because 
we  were  unable  to  verify  the  days-in- 
transit  portion  of  the  average  inventory 
days  for  sales  by  Thyssen  Steel  Detroit 
Company  (TSD),  we  should  recalculate 
the  inventory  carrying  cost  for  TSD  sales 
basing  the  average  inventory  days  on 
BIA. 

Alternatively,  petitioners  argue  that  in 
the  event  we  reject  the  above  arguments, 
at  a  minimum  we  should  correct  the 
inventory  carrying  cost  for  TSD  sales  of 
cold-rolled  steel  using  the  verified  data. 

Thyssen  argues  that  the  payment 
terms  referred  to  by  petitioners  apply 
only  to  the  TSD  sales  to  automotive 
customers.  Terms  for  all  other  sales,  as 
substantiated  by  verification  exhibits, 
are  different. 

Second,  Thyssen  argues  that  the 
methodology  they  employed  is  correct, 
since  they  used  the  home  market 
interest  rate  for  the  portion  of  inventory 
carrying  cost  covering  the  time  the 
goods  remained  in  Germany.  Thyssen 
cited  many  cases  in  which  the 
Department  used  such  a  method. 

Third,  Thyssen  argues  that  the  errors 
found  at  verification  are  not  sufficient  to 
cause  the  Department  to  rely  on  BIA. 

Fourth,  Thyssen  argues  that  transit 
time  was  in  fact  verified.  The  fact  that 
one  particular  document  was  not 
available  at  verification.  Thyssen 
claims,  does  not  mean  that  verification 
was  not  complete. 


DOC  Position:  We  agree  primarily 
with  Thyssen,  but  we  have  corrected  the 
inventory  carrying  cost  for  all  sales  of 
cold  rolled  and  corrosion-resistant  steel 
by  both  TSG  and  TSD  using  the  interest 
rate  applicable  to  the  U.S.  market. 

First,  we  have  a  longstanding  practice 
of  using  the  home  market  interest  rate 
for  the  foreign  inventorj-  period  and  the 
U.S.  interest  rate  for  the  U.S.  inventory 
period,  the  payment  terms  between  the 
exporter  and  the  related  purchaser 
notwithstanding.  For  instance,  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  High  Information  Flat  Panel 
Displays  and  Display  Glass  Therefor 
From  Japan,  56  FR  32376  (July  16, 
1991),  we  stated  that  it  was  proper  to 
use  the  U.S.  subsidiary's  U.S.  interest 
rate  for  the  purpose  of  calculating 
inventory  carrying  cost  for  the  portion 
of  time  that  the  goods  were  held  by  the 
U.S.  subsidiary. 

Second,  the  errors  we  found  in  the 
calculation  were  insignificant,  were 
both  adverse  and  favorable  to  Thyssen. 
and  are  of  the  type  which  we  routinely 
correct.  Petitioners  also  misread  the 
verification  report.  The  gross  profit 
margin  was  reported  correctly.  The  error 
was  that  in  calculating  the  adjustment 
Thyssen  inadvertently  used  an  incorrect 
figure  for  the  profit  margin.  Our 
verification  report  stated  that  the  errors 
were  the  result  of  rounding  differences 
and  a  typographical  error.  Such  errors 
do  not  constitute  "new  information." 

Third,  with  respect  to  the  verification 
of  total  average  inventory  time,  we 
verified  the  largest  portion  of  this  item 
which  was  the  time  the  goods  were  held 
in  inventory  in  the  United  States.  The 
remaining  component,  transit  time  from 
Antwerp  to  various  ports  in  the  United 
States,  was  Verified  by  a  letter  which 
stated  the  transit  times  and  advised  that 
they  were  determined  on  May  14. 1992. 

Comment  12:  Petitioners  argue  that 
the  Department  should  correct  an  error 
found  at  verification  regarding  the 
calculation  of  indirect  selling  expenses 
incurred  in  the  United  States. 

DOC  Position:  We  agree  with 
petitioners.  The  error  was  corrected  on 
the  post-verification  computer  tape 
submitted  by  Thyssen. 

Comment  13:  Petitioners  argue  that 
because  Thyssen  listed  the  incorrect 
packing  form  for  six  of  nine  cold-rolled 
steel  sales  examined,  the  Department 
should  use  as  BIA  the  highest  packing 
cost  reported  for  any  sale  of  cold-rolled 
steel.  Alternatively,  petitioners  suggest 
we  use  the  highest  packing  cost  reported 
for  any  sale  of  cold-rolled  steel  coils, 
since  all  the  errors  discovered  related  to 
sales  of  coils. 

Thyssen  argues  that  resort  to  BIA  for 
cold  rolled  steel  packing  cost  is  not 
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appropriate  because  the  paciting  form 
codes  were  listed  for  informationa! 
purposes  only  and  do  not  relate  to  the 
reported  packing  costs  which  are 
weighted  averages  of  the  costs  for  cut  to 
length  sheets,  coils  to  automotive 
customers,  and  coils  to  other  customers. 

DOC  Position  We  agree  with  Thyssen 
The  packing  costs  were  reported  on  an 
average  basis  and  wei^  venfied   Re^p^t 
to  BL\  IS  not  appropnate  in  this 
instance. 

Comment  14  Petitioners  argue  that 
be<;auie  verification  revealed  two 
instances  in  whirh  a  customer  took  a 
cash  discount  Llat  was  not  reflected  in 
the  sa!e?i  listings  'vvhich  accompanied 
the  '^,uesuor.naire  response,  the 
Department  should  deduct  a  cash 
discount  on  all  sales. 

Thyssen  argues  that  inasmuch  as  the 
unreported  cash  discounts  all  pertain  to 
sjles  to  a  single  customer,  the 
Depart.T.ent  should  not  deduct  a  cash 
disr.o'jnt  on  all  sales. 

DOC  Position:  Inasmuch  as  all  of  the 
affected  sales  are  of  seconds  which  we 
have  deleted  from  our  analysis,  the 
cnninent  is  moot. 

Comment  15  Petitioners  argue  that 
L>e€ause  Thyssen  was  only  able  to 
proside  a  single  ocean  freight  invoice  to 
support  the  averag-?  amounts  it  reported 
far  ocean  freight,  the  Department  should 
bdse  its  deduction  of  ocean  freight  on 
BL-K  As  BL\.  petitioners  suggest  we  use 
the  highest  non-aberrational  freight 
charge  which  petitioners  have 
ralculated  using  the  amounts  shown  by 
Thyssen  in  the  list  of  ocean  freight 
char,ies  (verification  exhibit  C-47). 

Thyssen  argues  that  the  ocean  freight 
adjustment  was  adequately  verified. 

DOC  Position:  We  agree  with 
p-Mitioners.  Thyssen  calculated  this  item 
ci\  an  average  bc>:S  Thyssen  provided 
only  one,  seif-seiected.  freight  invoice  to 
support  its  calculations.  We  therefore 
determine  that  Thyssen  failed 
verification  on  this  point  and  that  as  a 
result,  resort  to  BIA  is  warranted.  As 
BIA.  we  have  used  the  highest  non- 
aberrational  ocean  freight  charge  we 
calculated  from  Thyssen's  ocean  freight 
worksheet. 

Comment  16:  With  respect  to  foreign 
inland  freight  applicable  to  U.S.  sales, 
petitioners  argue  that  since  the  portion 
of  the  reported  amount  for  freight  from 
the  factory  to  the  German  border  was 
based  on  estimates,  we  must  base  the 
deduction  for  the  entire  amount  on  BIA. 
As  BL^,  petitioners  put  forth  the  highest 
amount  claimed  by  Thyssen  for  any 
single  sale. 

Tnyssen  argues  that  it  provided 
information  at  verification  which 
proved  that  the  esti.mafes  were 
rfasonable  and  should  therefore  be  used 


in  the  final  determinalion,  Thyssen 
states  that  the  Department  has  a 
longstanding  practice  of  accepting 
reasonable  estimates,  when  appropnate. 
DOC  Position  We  agree  with  Thyssen. 
The  records  we  e.xammed  at  venfication 
indicated  that  the  Thyssen's  estimate 
was  in  fact  more  than  the  actual  amount 
and  therefore  adverse  to  Thyssen  A 
similar  issue  arose  recently  in  Final 
Determination  of  Seles  at  Less  Than 
Fair  Value:  Steel  W/re  Hope  from  Korea. 
58  FR  11029.  11038  (February  23,  1993). 
where  we  concluded: 

Based  on  our  verification  of  estimated 
expenses  for  U.S.  sales  and  estimated 
payment  dates  for  home  maricet  sales,  we 
And  respondent's  estimates  to  be  acciirate 
and,  therefore,  have  employed  them  in  this 
final  determination. 

Therefore,  we  have  used  the  amount 
claimed  by  Thyssen  for  purposes  of 
deducting  foreign  inland  freight. 

Comment  17:  Petitioners  argue  that 
we  should  use  BLA  for  U.S.  inland 
freight  from  warehouse  to  customer, 
because  the  verified  amount  differed 
from  the  reported  amount  in  all  of  the 
four  instances  examined  at  verification. 
As  BIA,  petitioners  suggest  we  use  the 
highest  verified  amotint. 

Thyssen  argues  that  the  verification 
established  that  the  method  used  by 
Thyssen  to  report  this  item  was 
reasonable  and  should  be  accepted  by 
the  Department. 

DOC  Position:  We  agree  with  Thyssen 
Thyssen  reported  the  same  amount  for 
each  item  on  an  order.  If  there  were 
many  shipments  pursuant  to  a  given 
order,  Thyssen  used  a  sampling  of  the 
freight  invoices  to  calculate  the  amount 
to  be  reported  for  that  sale.  The  actual 
amount  for  a  given  sale  may  vary 
depending  on  the  destination,  the 
carrier,  and  the  load.  In  three  of  the  four 
examples  we  verified  to  sale-specific 
freight  invoices,  we  found  that  the 
actual  freight  was  less  than  that  reported 
by  Thyssen  in  the  questionnaire 
response. 

Comment  18:  Petitioners  argue  that 
U.S.  inland  freight  from  pier  to 
warehouse  and  from  warehouse  to 
customer  should  be  increased  by  20 
percent  because  Thyssen  calculated  the 
reported  amounts  using  a  freight  rate  net 
of  a  20  percent  discount  even  though 
the  verification  established  that  Thyssen 
did  not  enjoy  the  freight  discount  on  a 
substantial  portion  of  its  shipments. 

Thyssen  argues  that  its  methodology 
was  reasonable,  and  that  in  any  event, 
the  discounted  rate  was  only  reported 
for  pier  to  warehouse  freight,  and  not 
warehouse  to  customer  freight.  Thyssen 
further  argues  that  it  over-reported  pier 
to  warehouse  freight  for  sales  through 


the  Thyssen  Steel  Co.  Detroit  (TSD) 
channel,  because  Thyssen  reported  an 
amount  for  all  such  shipments,  even 
though  in  many  cases,  such  freight 
charges  were  not  actually  incurred. 

DOC  Position:  We  agree  with 
petitioners  with  respect  to  pier-to- 
warehouse  freight.  Verification  rt}vealed 
that  the  discounted  rate  was  not 
incurred  in  a  substantial  portion  of  the 
shipments.  Tnerefore,  we  will 
recalculate  pier  to  warehouse  freight 
walhout  regard  to  the  discount 
However,  as  Thyssen  noted,  the 
reported  amount  for  warehcuse-to- 
customer  freight  was  not  adjusted  for 
the  discount.  Therefore  no  recalculation 
is  necessary  With  regard  to  Thyssen's 
claim  that  it  overstated  pier-to- 
warehouse  freight  for  the  TSD  Sales 
channel,  this  issue  was  first  rt^ised  in 
the  rebuttal  brief,  was  not  venfi«^d,  and 
cannot  now  be  considered. 

Cninment  19  Thyssen  argues  that  we 
should  exclude  from  our  analysis  U.S, 
sales  of  seconds,  because  they  are  de 
minimis. 

Petitioners  argue  that  we  should 
include  seconds  in  our  analysis  because: 
(1)  Seconds  are  within  the  scope  of 
investigations;  (2)  sales  of  seconds  have 
been  reported;  (3)  sales  of  seconds  are 
representative  of  U.S.  sales;  and,  (4) 
excluding  these  sales  may  distort  the 
margins. 

DOC  Position:  We  have  not  included 
seconds  in  our  analysis  becau.se,  for 
both  products,  they  represent  less  tha.r; 
5  percent  of  Thyssen's  sales  to  the 
United  States  during  the  period  of 
investigation  See,  Appendix  11  of 
Argentine  Stf'el  for  a  hjrther  explanation 
of  the  Department's  position  with 
respect  to  seconds  in  these 
investigations. 

Comment  20:  Thyssen  argues  that  its 
automotive  and  other  end-user 
customers  constitute  different  levels  of 
trade  because;  (1)  Priests  charged  to 
automotive  customers  differ  from  prices 
diarged  to  other  end  users;  (2)  the 
pricing  differences  are  due  to  the 
differences  in  selling  costs  at  the 
different  levels  of  trade;  (3)  there  are 
significant  differences  in  quantities  sold 
to  automotive  customers  and  to  other 
end  users;  and  (4)  there  are  significant 
differences  in  the  terms  and  conditions 
of  sale  and  in  the  manner  in  which 
prices  are  established  when  Thyssen 
sells  to  automotive  customers  and  to 
end  users. 

Pel.tioners  argue  that  because 
Thyssen  has  provided  no  information 
distinguishing  functional  differences 
between  its  home  market  customers,  it 
has  failed  to  meet  its  burden  to  establish 
that  distinct,  discernible  levels  of  trade 
exist. 
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iXX^  Position:  We  have  coiiapsed  th'» 
customers  categorized  by  Thyssen  e  - 
automotive  and  end  users  into  a  single 
level  of  trade.  The  verification  revealed 
that  Thyssen  was  not  accurate  in 
categorizing  its  customers.  All 
customers  located  in  the  Detroit, 
Michigan,  area  were  categorized  as  the 
automotive  "level  of  trade"  regardless  of 
their  actual  status.  Thus,  we  need  not 
address  the  eppropriatenesf  -  f 
distinguishing  between  autoniot;ve  and 
other  end-users. 

CkymrT'it  2"!  Thyssen  argues  that  in 
cases  V  ht^n'  ^  r'her  processing  is 
performer'  '^-v  ^;-:r-'1:3tpd  pi:tside 
processors,  ti.£  LKpaitment  should  not 
allocate  profit  to  the  cost  of  further 
manufacturing  because  the  price 
charged  Thyssen  by  the  outside 
processor  already  includes  e  profit 
Thyssen  cites  Fir^J  Pesults  of 
Administratne  ripvpw:  Certain  Internal 
Combustion  /,-:'  .sr-  7/  Frklift  Trucks 
from  Japan.  5^  PR  ?!«'  ifanuarv  2R, 
1992). 

Petitinr.ers  ar<:-„je  tht^t  thf*  rH^partn^fnl 
should  iri'-iude  the  rrofit  hixause  th*'" 
Departm-^nt  now  has  ,»  =*^ttlwi  rra^i'ic-e 
of  cakuiaiing  profit  on  t;ie  actual  ccbt 
to  the  respondent  of  the  further 
manufectunng  perforrnpd  in  tj-e  United 
States. 

DCX:  Position:  We  B^rrue  vsuii 
petitioners.  For  p>!rpf>«''«;  of  calculating 
the  value  of  furth"?  manutartursrig 
p-jrforme<J  in  the  ["nued  Status  t.he 
Depa.'tmor.t  is  concerned  with 
deterrr.;r.ing  Th\":sen's  t(;,st>--  and  prr  fit, 
not  those  of  an  unrelated  party.  As  we 
stated  recently  in  Final  Determination  of 
Sales  at  Less  Then  Fc::  V-hi-'  D\T.crpir 
Random  Accpss  Vft  .r' o,-v 
Semiccnductc-b  r'  O:}^  Met^-:!"*  ""'^ 
Above  from  the  h^pL:bi'"  of  Ki 
(Semicon durtrT!  ;  5n  FR  1 ''»■": 
(March  23,,  1;^-  i\  "the  fact  j;=3!  me 
unrelated  suix:ontr.ictor  periortrung 
further  manufflcturing  »«rred  a  profit  is 
irrelevant.  Th'!  prife  j-v  ■'  bv  :;;;r' 
respondent]  for  t.'c  .siJt).;';i.t;;!cl^i,g 
services  was  a  cost  tr,  ;•:  e  r^-spondentl 
arid  we  a:n:-\d-':'^:-'i  it  as  smi;  ui 
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Similar!}',  with  fcspoct  to  Thyssen,  the 
fact  that  it  realized  a  profit  on  the  sale 
of  the  finished  merchandise,  requires 
that  that  profit  be  allocated  over  its 
entire  costs.  To  the  extent  Forklifts  is 
inconsistent  with  this  reasoning,  the 
Department  considers  it  to  have  been 
superseded  by  Semiconductors. 

tk>mment  22:  Petitioners  argue  that 
the  Department  should  recalculate  the 
amount  of  value-added  tax  to  be  added 
to  United  States  price. 

iXX7Posjt/on,- Please  spr  the 
discussion  of  our  treatrner  i  of  V  .\T  in 
Appendix  IT  of  Argpnlinp  StPei 


Comment  23:  Petitioners  contend  that 
Thyssen  failed  to  identify  all  its  related 
party  suppliers  in  its  response  to  the 
Department's  questionnaire  and  to 
report  the  fally  absorbed  cost  of 
production  for  the  inputs  that  it 
obtained  from  these  suppliers. 
Petitioners  assert  that  where  Thyssen 
did  not  demonstrate  that  its  transfer 
pcices  were  above  cost  of  production. 
the  Department  should  use  BIA. 

Thyssen  argues  that  dvuing 
verification  it  provided  the  Department 
with  sufficient  information  to  establish 
that  prices  paid  by  Thyssen  reflect 
market  prices  and  were  above  the  COP. 
Thyssen,  therefore,  argues  that  its 
related  party  material  purchases  should 
be  valued  at  the  submitted  transfer 
prices  and  that  a  change  to  actual  costs 
would  only  benefit  Thyssen  (see  High 
Tenacity  Rayon  Filament  Yam.from 
Germany.  57  FR  21770,  21772,  May  22, 
1992). 

DOC  Position:  We  agree  with 
petitioners.  Thyssen  did  not  provide  the 
actual  COP  for  the  relevant  inputs. 
Thyssen  provided  financial  statements 
from  related  suppliers,  but  information 
contained  in  finanrial  statements  does 
not  allow  for  a  Ct  •  rmination  on 
whether  prices  are  above  or  below  the 
cost  of  production.  For  the  Department 
to  be  assured  that  the  transfer  prices  are 
above  costs,  the  Department  must  be 
able  to  test  the  transfer  prices  against 
the  actual  costs  of  production  of  the 
inputs  during  the  POL  Thyssen  failed  to 
demonstrate  that  its  transfer  prices  used 
for  related  party  inputs  were  above  the 
cost  of  production.  Therefore,  we  have 
adjusted  the  related  party  inputs  based 
on  the  information  available  for  those 
items. 

Comment  24:  Since  Thyssen  is  a 
subsidiary  of  another  company, 
petitioners  argue  that  Thyssen's  interest 
expense  should  be  calculated  on  the 
basis  of  the  consolidated  entity,  TAG. 
According  to  petitioners,  use  of  the 
parent  company's  interest  expense, 
rather  than  Thyssen's  own  interest 
expense,  is  appropriate  because  debt  is 
fungible  and  corporations  can  shift  debt 
and  related  expenses  to  or  away  from 
subsidiaries  in  order  to  manage  profit. 

Thyssen  contends  that  the 
consolidated  interest  amount  is  the  sum 
of  the  actual  interest  expense  of  all 
members  of  the  TAG  (consolidated) 
group  of  companios.  Thyssen  claims 
that  of  the  total  consolidated  interest 
figure,  the  portion  directly  related  to 
Thyssen,  itself,  was  used  for  the 
calculation.  Thyssen  argues  that  the 
Department  should  utilize  Thyssen's 
actual  interest  expense  for  its  interest 
expense  calculation  as  it  fully  conforms 
to  Department  methodology. 


LXX^  Position:  We  agree  with 
petitioners.  The  Department's  normal 
methodology  is  to  calculate  interest 
expense  from  the  total  borrowing  costs 
incurred  by  the  consolidated  group, 
TAG. 

Comment  25:  Petitioners  contend  that 
TSD  failed  to  include  costs  incurred  by 
its  Joint  venture  whose  primarv-  activity 
was  producing  and  marketing  blanked 
components  made  from  steel  for  sale  to 
the  automotive  industry.  Petitioners 
argue  that  because  the  joint  venture  did 
not  begin  production  until  after  the  POI. 
the  expenses  incurred  by  TSD  during 
the  POI  for  this  joint  venture  were 
general  expenses  as  opposed  to 
production  costs.  Therefore,  petitioners 
contend  that  the  costs  of  the  joint 
venture  should  be  included  in  the 
further-manufacturing  costs.  In 
addition,  petitioners  assert  that  Thyssen 
did  not  demonstrate  that  costs 
associated  with  the  joint  ventiire  do  not 
relate  to  the  subject  merchandise. 

Thyssen  argues  that  its  TSD  joint 
venture  costs  should  be  excluded  from 
the  further-manufacturing  cost 
adjustment  because  the  joint  venture 
costs  do  not  relate  to  the  production  of 
the  subject  merchandise. 

DOC  Position:  We  agree  with 
petitioners.  The  joint  venture  costs 
inciured  by  Thyssen  constitute  general 
research  and  development  charges 
which  should  be  allocated  among  all 
manufactured  products.  Therefore,  we 
have  recalculated  G&A  expense  to 
include  TSD's  portion  of  these  research 
and  development  charges. 

Comment  26:  Petitioners  contend  that 
TSD  failed  to  include  restructuring  and 
relocation  expenses  in  its  further- 
manufacturing  costs.  Because  the 
Department  normally  includes 
restructuring  costs  as  part  of  general 
expenses,  these  costs  should  be 
included  in  the  calculation  of  TSD's 
further-manufacturing  costs. 

Thyssen  argues  that  TSD's 
restructuring  and  relocation  cost  should 
not  be  included  as  part  of  costs  incurred 
for  the  subject  merchandise  as  there  is 
no  connection  between  these  costs  and 
the  further-manufacturing  costs  in  that 
they  were  costs  attributable  to  TSD's 
parent  company,  Thyssen  Inc.  (TINC). 
Furthermore,  Thyssen  claims  that  these 
expenses  are  extraordinary  costs  and 
were  partially  of^t  by  the  net  gain 
realized  by  the  sale  of  a  slitter  which 
also  was  not  included  as  part  of 
Thyssen's  further  manufacturing  cost 
adjustment. 

DOC  Position:  We  agree  with 
petitioners.  Restructuring  and  relocation 
costs  in  the  steel  industry  are  not 
unusual  in  nature  and  infrequent  in 
occurrence.  These  restructuring  and 
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relocation  costs  Lncluded  expenses 
related  to  TSD  as  well  as  TTNC 
Therefore,  we  have  allocated  these 
charges  along  with  a  gam  on  the  saie  of 
fixed  assets  by  the  cost  of  goods  sold  of 
TSD's  parent,  TINC,  whose  business  ;.s 
the  production  of  steel  products. 

Comment  27  Petitioners  contend  that 
interest  expense  should  be  based  on  the 
consolidated  corporation's  (TAG's) 
interest  expense,  rather  than  applying 
trie  composite  borrowing  rata  of  TINC  to 
TSD'i  average  net  fixed  asset  value. 
Petitioners  arg^je  that  Thyssen  should 
rtsport  finance  charges  using  the  same 
methodology  as  that  used  for  Thyssen 's 
COP/CV  response. 

Thyssen  argues  that  the  Department 
should  accept  the  interest  expense 
calculations  reported  by  TSD  in  its 
submission,  because  the  total  interest 
expense  reported  for  the  purpose  of 
Thyssen 's  antidumping  submission 
exceeded  the  interest  expense  which 
appears  on  the  company  s  financial 
statements  for  the  POI. 

DOC  Position  We  sgnje  with 
petitioners  Interest  expense  should 
include  all  interest  expenses  inctirred 
on  long  and  shcrt-term  debt  as  reported 
in  the  consohdated  financiaj  statements. 
Because  U  S,  operations  are 
consolidated  wiLh  the  financial 
statements  of  TAG,  the  interest  expense 
of  TAG  should  be  us.'d.  We  have 
'ecalculated  interest  expense  based  on 
tTiO  consohdated  Thyssen  entity,  TAG. 

Continuation  of  Suspension  of 

Lquidation 

We  are  directing  the  Customs  Service 
'0  continue  to  suspend  liqiiidation  of  all 
entnes  of  hot-roiled  steel,  cold-rolled 

steel,  corrosion-resistant  steel,  and  steel 
plate  from  Germany  that  are  entered,  or 
withdrawn  from  warehou.se.  for 
consumption  on  or  after  Febnjan-  4, 
1993,  the  date  of  publication  of  our 
preliminary  determinations  in  the 
Federal  Register  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  a.mount  by  which 
the  FVfV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  shown  below  This  suspension 
of  liquidation  w^iii  rem.am  m  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Hot-n3(led  8tee<.  proOucer/man- 
ufacturer/exportef 


Proussag  StaN  AG  ... 
K]6ckn«f  Start  GmbH 
AJI  others  , 


Average 
margin  per- 
centage 


Cold- roiled  steel,  producer/ 
manulacturer/expoiler 

WeigMed- 
average 

n^argin  per- 
centage 

Kx»c.Kr«r  Slant  GmbH 

"^'j-ssen  Stan<  AG  .^ 

23  54 
1733 

M  ot^e's       

19  52 

CoTosiorvreslstanl  steel  pro- 
ducer TAr.uiacturo'  Bxpcr^<ir 

WwgWed- 
average 

rrargin  per- 
centage 

T^vssen  StaW  AQ  

4  88 

At  ^'♦^ers  „ „ 

488 

Sio-iii  p.aie  pfoduc.er/manufac- 
turer/expoftef 

Weignted- 
average 

margin  per- 
centage 

Dilllnger  HCittenvverke  

AJI  others  

35  06 
35  06 

29  02 
29.02 
29  02 


Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(nio  product  •   •   'shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  expert 
subsidization."  This  provision  is 
implemented  by  772(dJ(ll(D)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  cr 
bond  for  that  amount. 

In  its  affirmative  final  delerminaticns 
in  the  conciirrent  coimtervailing  duty 
investigations  involving  sales  in  the 
United  States  of  hot-rolled  steel,  cold- 
rolled  steel,  corrosion-resistant  steel. 
and  plate  from  Germany,  the 
Department  did  not  find  any  export 
subsidies.  Therefore,  we  did  not  make 
any  offset  to  the  antidumping  deposit 
rates. 

rrC  Notification 

In  accordance  with  section  735(d)  cf 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC]  of 
our  determinations.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  miSterial 
injury  to,  the  U.S.  industry  no  later  than 
45  days  after  our  final  determinations. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  sub)e<rt  to 
administrative  protective  order  f  APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  propnetary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353  34(d!, 
Failure  Jo  complv  is  a  violation  of  the 
APO. 
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These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21,  1993. 
)oc«ph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

iFR  Doc.  93-15618  Filed  7-8-93;  8:45  am) 

BtLLI»«0  COOC  »10-OS-# 

[4-475-806  and  A-475-807] 

Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Coid-Rolled 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Cartx>n  Steel  Plate  From 
Italy 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  July  9,  1993. 
FOR  FURTHER  INFORMATJON  COKTACT:  Lon' 
Way  cr  Judith  Wey,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0656  or  (202)  482- 
6320,  respectively. 

Final  Determinations 

We  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  and  certain  cut-to- 
length  c-arbcn  steel  plato  (steel  plate) 
from  Italy  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
735  oftheTariff  Act  of  1930,  as 
amended  (tiie  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determinations 
in  these  investigations  on  January  26, 
1993,  (58  PR  7100,  February  4.  1S93), 
the  following  events  have  occurred: 

On  January  28,  1993,  ILVA,  S  p  A. 
(ILVA),  respondent  in  these 
investigations,  requested  t>iat  the 
Department  postpone  the  final 
detenninations  to  a  date  not  later  than 
135  days  following  pubUcation  of  the 
Department's  preliminary 
determinations.  On  February  5,  1993  (58 
FR  8254,  February  12,  1993)  the 
Department  granted  ILVA's  request  and 
postponed  the  date  of  its  final 
determinations  until  not  later  than  June 
21.1993. 

On  February  5,  1993,  ILVA  informed 
the  Department  that  it  would  not 
participate  in  verification,  and 
requested  that  the  Department  return  all 
submissions  it  had  previously  made  in 
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connection  with  these  investigations. 
On  February  24, 1993,  ILVA  clarified 
that  its  February  5,  1993,  request  should 
t>e  limited  to  its  questionnaire 
responses,  supplemental  questionnaire 
responses,  deficiency  responses,  and 
other  submissions  of  data  pertaining  to 
such  responses  filed  in  these 
investigations.  ILVA  did  not  request  that 
submissions  of  data  which  were  not 
direct  responses  to  the  Department's 
questionnaire  and  supplemental 
questionnaire  [i.e.,  entry  of  appearance, 
extension  requests,  request  to  postpone 
final  determination,  etc.)  be  withdrawn 
bom  the  record.  Counsel  was  informed 
of  the  adverse  effect  that  the  granting  of 
ILVA's  request  could  have  on  the  best 
information  available  (BIA)  rates 
assigned  to  the  company. 

On  February  12, 1993,  petitioner 
requested  to  participate  in  a  hearing,  if 
one  were  requested  by  another 
interested  party  pursuant  to  19  CFR 
353.38(b}.  Petitioner  filed  a  case  brief  on 
March  26, 1993.  No  hearing  was 
requested  by  any  interested  party. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise: 
certain  cold-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Boiled  Carbon 
Steel  Flat  Products  from  Argentina, 
which  is  being  published  concurrently 
with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
two  classes  or  kinds  of  merchandise 
covered  by  Ltiese  investigations 
const't^ates  -  single  category  of  such  or 

si:i;.Ki:  :ner;  nandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  and  steel  plate  from  Italy  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price  '  and  'Foreign  Market 
Value"  sections  of  this  notice. 

At  the  preliminary  determination,  we 
determined  ILVA  to  be  an 
uncooperative  respondent  because  it 
filled  to  provide  a  supplemental  section 
D  response  The  Department  was 
com  pel  led  to  cancel  verification. 


Because  ILVA  failed  to  provide  a 
supplemental  section  D  response  and 
requested  the  withdrawal  of  all  of  its 
submissions  responding  to  the 
Department's  antidumping 
questionnaire,  as  discussed  in  the  "Case 
History"  of  this  notice,  the  Department 
no  longer  has  any  choice  but  to  continue 
to  treat  ILVA  as  an  uncooperative 
respondent  and  assign  it  rates  based  on 
BIA,  in  accordance  with  section  776(c) 
of  the  Act.  The  destruction  of  ILVA's 
submissions  has  the  consequence  of 
removing  from  the  administrative  record 
any  basis  for  showing,  either  now  or  on 
appeal,  that  ILVA  had  been  cooperative 
during  these  investigations.  (See,  e.g., 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Hot-Rolled 
Lead  and  Bismuth  Cari}on  Steel 
Products  from  France,  58  FR  6205 
(January  27. 1993)).  Because  ILVA 
refused  to  cooperate  with  the 
Department  and  significantly  impeded 
these  proceedings,  we  have  used  as  BIA 
the  highest  margm  alleged  in  the 
petition  for  the  same  class  or  kind  of 
merchandise.  The  comparison  that 
yielded  the  highest  margin  was  U.S. 
prices  derived  from  IM-145  import 
statistics  to  constructed  value  for  cold- 
rolled  steel  and  U.S.  prices  derived  ft^m 
IM-145  import  statistics  to  home  market 
prices  for  steel  Dlate. 

In  their  case  brief,  petitioners  urged 
the  Department  to  adhere  to  its 
preliminary  determination  and  apply  as 
BLA  the  highest  margins  alleged  in  the 
petitions.  As  noted  above,  we  have  done 
so. 

United  States  Price  and  Foreign  ^4arket 
Value 

We  calculated  USP  and  FMV  using 
the  methodologies  described  in  the 
preliminary  determinations. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  during  the 
quarter  in  which  sales  to  the  United 
States  were  made,  as  certified  by  the 
Federal  Reserve  Bank. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  and  steel 
plate  from  Italy  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  4, 
1993,  the  date  of  pubUcation  of  our 
preliminary  determinations  in  the 
Federal  Roister.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amount 
by  which  the  FMV  of  the  merchandise 


subject  to  these  investigations  exceeds 
the  U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  average 
dumping  margins  are  as  follows:  Certain 
Cold-Rolled  Carbon  Steel  Flat  ProducU: 


Producer/manufacturer/exporter 


ILVA.  S.pA 

AU  Others 

Certain  Cut-to-Langth  Cartxxi  Steel 

Ptate: 

ILVA  S-P-A.  _ 

AJI  Others 


Margin 

parcint- 

»8« 


50.15 
50.15 


53  88 
53.88 


Article  VI.  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "ln)o  product  ••*  shall  be 
subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  772(d)(1)(D)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount. 

In  its  affirmative  final  determinations 
in  the  concurrent  countervailing  duty 
investigations  involving  sales  in  the 
United  States  of  cold-rolled  steel  and 
steel  plate  from  Italy,  the  Department 
did  not  find  any  export  subsidies. 
Therefore,  we  did  not  need  to  make  any 
offset  to  the  antidumping  deposit  rates. 

ITC  Notification 

In  accordance  with  section  733(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determinations.  The  FTC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  no  later  than 
45  days  after  our  final  determinations. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-15619  Filed  7-8-93;  8:45  am] 
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RnAi  O«tarminatlon«  of  SctM  at  Lam 
Than  Fair  Vaiu«  C«ftain  Hot-Ro4l«d 
Cartxjn  stsat  Flat  Prooucla,  Cartain 
C<MO-aoliad  Carbon  Sta«<  Flat 
P'ooticta,  ana  Cartain  Coirosior.- 
Raaiaiam  Cart>or  Staai  Flat  Products 
From  japan 

AOEMC*'  Liiport  Adminislraiion. 
Ln'sraa'ional  T-ade  Adnnnistration. 
Dfjpartment  o^  Commerce. 
EfSfeCTIve  OATl-  July  9,  1993. 
foe  f\)PT^e.r^  information  coktact: 
Stephen  (acques  or  lames  Ri'-p.  Office  of 
Agreements  Compliance.  Import 
Admmjslralion,  ijitemational  Trade 
.Administration ,  U  S  Department  of 
Comxnert:©  MLfi  Street  aiid  Constitution 
^wenue,  NW  ,  v\ashingtoE,  DC  20230; 
telephone:  (202)  482-3434  or  (202)  482- 
3174,  respectively. 

Final  DetBrmination 

We  aeterri..':e  'iiat  Lmports  of  certain 
hot-rojied  cartion  5teet  flat  products, 
cer'am  cold-ro..ecl  ca.-oon  steel  flat 
prnduirts  and  rertain  corrosicn-resislant 
carbon  ste*)l  flat  products  firom  Japan  are 
being  or  are  Likely  to  be.  sold  in  the 
Inited  States  at  less  than  fair  value 
il'H^)  ^Ve  also  determine  that  critical 
circumstances  exist  with  respect  to 
certain  hot-'ced  carbon  steel  flat 
products  and  certain  corrosion-resistant 
i-arCv^n  steel  flat  products  from  Japan. 
Both  determinations  are  made  as 
pronded  in  section  735  of  the  Tariff  Act 
ot  1930,  as  amended  (the  Act).  The 
estimated  weighted-average  margins  are 
shown  in  the  "Suspension  of 
Liquidation    section  of  this  notice. 

Cjse  History 

Since  the  issuance  of  our  notice  of 
preliminary  determinations  and 
postponement  of  final  determinations 
(58  FR  7103  (February  4.  1993)).  the 
foliowicg  events  have  occurred: 

Wo  '■ecaived  responses  to  the  Section 
B  C.jst  of  ProductionyCcnstructed  Value 
COP/CV)  questionnaires  from  Nippon 
St«^:  Corporation  (Nippon)  and  NKK 
Stbel  Corporation  (NKK)  on  February 
26  and  .March  1, 1993  respectively.  On 
Ffebrjar\- 17,  1993,  Kawasaki  Steel 
Ccrporation  [Kawasaki)  informed  the 
L't^partment  that  it  would  not  be 
responding  to  the  Section  D 
C^iestionnaire.  On  March  5,  and  March 
4  1Q93  we  iss'jed  supplemental 
Snction  u  qups'ionnaires  to  Nippon  and 
NKX -espectiveiv  Both  respondents 
Eubm'itted  iheir  responses  to  these 
supplemental  cost  questionnaires  in 
March  1993 

VenficatiOD  of  Nippcns  and  NKK's 
responses  to  the  Depertmer.fs 


questionnaires  regarding  sales 
information  took  place  in  )apan  during 
March  of  1993  Venfiratjon  of  Nippon  s 
and  NKK's  responses  to  the 
Department's  questionnaires  resard.ng 
cost  of  production  (CX)Pl  information 
took  place  in  Japan  during  Marr.h  and 
April  of  1993.  respective! V 

We  issued  a  notice  of  Amendment  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value-  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Product? 
Certain  Cold-Rolled  Carbon  Steel  Flnt 
Products,  and  Certain  Corasion- 
Resistant  Carbon  Steel  Flat  Products 
frwn  Japan  (58  FR  21444  (Aprl  21 
1993))  and  a  notice  of  Correction  nf 
Amendment  of  Preliminary 
IDeterminations  of  Sales  at  Lo^s  Tlian 
Fair  Value;  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Japan  (56  FR 
29385  (May  20.  1993). 

On  April  26, 1993,  the  petitioners 
alleged  that  "critical  circumstances" 
exist  with  respect  to  imports  of  hot- 
rolled  carbon  steel  flat  products,  cold- 
rolled  carbon  steel  flat  products,  and 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  We  issued  a  notice 
of  Preliminary  Determinations  of 
Critical  Qrcumstances:  Certain  Hot- 
Rolled,  Cold-Rolled,  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Japan.  58  FR  31503.  on  June  3, 
1993.  For  further  discussion  of  this 
issue  please  see  the  section  in  this 
notice  on  Critical  Circumstances  and 
Appendix  II  to  the  Final  Determination 
of  Seles  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  concurrently 
with  this  notice. 

We  received  requests  for  a  public 
hearing  from  Nippon  on  February  5, 
1993  and  from  NKK  and  petitioners  on 
February  12.  1993.  Nippon.  NKK  and 
petitioners  filed  case  briefs  on  May  19. 
1993.  Nippon,  NKK.  Kawasaki, 
Sumitomo  Metal  Industries  (Sumitomo) 
and  petitioners  filed  rebuttal  briefs  on 
May  24, 1993.  A  public  hearing  was 
held  on  May  26. 1993. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  constitute  three  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products  (hot-rolied  steel),  certain  rold- 
rolied  carbon  steel  flat  products  (cold- 
rolled  steel),  and  certain  corro.sion- 
resistant  carbon  steel  flat  prod\ic"ts 
(corrosion-resistant  steel)  The  full 
description  of  the  subject  men:hand;se 
is  included  in  Appendix  I  to  the  Kinal 
Determination  of  Sales  at  Le.ss  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 


being  published  conrurrently  with  this 
notice 

Period  of  Investigation 

The  per.od  of  investigation  fPOI]  is 
January  1.  1592,  L^irough  June  30,  1992. 

Such  or  Similar  Ccmpansons 

We  have  determined  iha»  dach  of  the 
.'lasses  or  kinos  of  products  covered  by 
•hese  investigations  aiso  constitutes  a 
single  category  of  such  or  similar 
merchandise.  Where,  withm  a  class  or 
kind,  there  were  no  sales  of  identiiiii 
merchandise  in  'he  home  market  to 
compare  to  U  S.  sales,  we  made  similar 
merciiandise  comparisons  on  the  basis 
of  the  cnteria  defined  sn  Appendix  V  to 
trie  antidumping  duty  questionnaire, 
which  is  OR  fiie  ni  room  B— 099  of  the 
main  building  of  tjie  Department  of 
Commerce.  NKK:  requested  that  the  high 
carbon  steel  category  be  divided  into 
two  separate  subcategories.  VVe  aid  not 
agree  to  NKK  s  caiegonzauon  of  high 
caroon  steel  and  therefore  r_ne 
Depart.ment  is  not  su'txlividmg  the 
categorv  for  comparison  pu.-poses.  For  a 
discussion  of  our  treatment  of  this  issue 
please  see  the  Comments  .section  ot  this 
notice. 

Bot^  NKK  and  Nippon  sold  se<.iindar» 
menrhandise  in  the  home  market  dinng 
the  pencxi  of  investigation.  We  excluded 
these  saies  from  our  mar)iin  analysis 
because  tiiese  saies  were  insign.ficapi. 
For  a  discussr.in  of  our  treatment  on  thus 
issue,  see  Appendix  II  to  the  Final 
Detenrunation  of  .Seles  at  I^ss  Than  Fair 
Value  Certain  Ccia-Roiied  Carbon  Steel 
Flat  Pr-jducts  from  An^entina. 

Nippon  reported  four  u  S.  control 
numbers  (CONNUMUs)  with  duplicate 
CONNlTMUs  in  tne  product 
concordance  database  matched  to 
different  home  market  control  niimbert; 
(CONNT'MH.s).  We  examined  the  costs 
att'ibuttid  to  the  physical  differences  in 
merchandise  between  the  U  S.  and 
home  market  produrts  for  each 
duplicate  list.ng   Forccmpanson 
purposes  we  used  the  match  with  the 
smallest  cost  diltb-ential. 

Fair  Value  Comparisons 

To  detemiine  whether  sales  of  certain 

hot-rolled  steel,  certain  rold-rolied  steel, 
and  certain  con-csion-resistant  steel 
from  'apan  to  the  L'nited  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  iUSF! 
to  the  .''oreign  m.^rket  value  (F\fV),  as 
specif; -td  in  the  '  United  States  Pnce  ' 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

As  dttiiled  in  the  preliminary 
determ  nations  in  these  investigations 
(58  FR  7103.  February  4,  1993),' 
Sumitomio  withdrew  its  information 


UMI 
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from  the  record.  In  additior,   Kawasaki 
refused  to  resporiu  'r,  tr.t^  Department's 
COF.'CV  quHstioiKid:re.  Therefore,  in 
accordance  wiih  section  776(c)  of  the 
Act,  we  based  our  final  determination 
margins  for  these  two  respondents  on 
the  best  information  available  (BIA). 
Because  we  consider  Kawasaki  and 
Sumitomo  to  be  non-responsive  we  are 
applying  an  uncooperative  ov^rai'  BIA 
rate  to  both  respondents.  As  BiA  wf 
have  used  the  higher  of:  (1)  The  highest 
calculated  rate  for  any  other  firm  for  the 
same  class  or  kind  of  merchandise  from 
Japan,  or  (2)  the  highest  rate  in  the 
petition  for  the  same  class  or  kind  of 
merchandise  from  Japan. 

Nippon  incorrectly  reported  the 
strength  classification  of  certain  sales  of 
hot-rolled  steel  and  cold-rolled  steel  in 
both  the  U.S.  and  home  markets. 
Therefore,  in  accordance  with  section 
-  'file)  of  the  Act  we  have  assigned  a 
BIA  rate  to  all  U.S.  sales  affected  by  Uie 
incorrect  strength  categorization.  11^8 
niisciassification  affected  all  Nippon's 
sales  of  hot-rolled  steel  in  the  United 
States  Therefore,  we  have  applied  an 
overall  BLA  rate  to  these  sales.  Because 
Nippon  has  substantially  cooperated 
with  the  Depart-ment  throughout  this 
investigation  we  used  as  BIA  the  higher 
cf  fl)  The  highest  calculated  rate  for 
any  other  firm  for  this  class  or  kmd  of 
.Tierchandise  from  lapan,  or  (2)  the 
average  petition  rate  for  the  same  class 
or  kind  ofmert.handi.se  from  Japar,.  For 
cold-rolied  merchandise  this  pattern  of 
misclassification  affected  only  a  specific 
portion  of  Nippon's  U,S,  sales.  As 
partial  BLA  we  applied  'he  higher  of: 
The  highest  non-aberrant  irarisaction 
margin  calculated  for  Nippon  from 
among  the  sales  of  cold-rolled  steel 
where  we  were  able  to  calculate  a 
margin,  or  the  average  of  the  rates  in  the 
petition  for  that  class  or  kind  of 
merchandise  frorr,  Jflpan,  For  a  more 
detailed  disoission  of  this  issue  please 
see  tie  I])epartment's  Position  to 
Commen*  9 

N'KX  and  Nippon  tiave  reported  .sales 
of  the  subject  ir.f  rcharidise  to  related 
parties  in  the  home  market.  The 
Depart.menfs  methcdology  for 
determining  whether  or  not  to  include 
these  transactions  m  our  calculations  of 
FMV'  is  discussed  in  .Appendix  n  to  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certnin  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  published  concurrently  with 
this  notice. 

As  explained  in  the  narranve  portir.n 
of  Nippon's  questionnaire  resprinse, 
Nippon  also  repvorted  sales  to  'elated 
parties  in  the  United  States,  Although 
we  did  not  clearly  address  this  issue  m 
a  deficiency  letter  to  Nippon,  neither 


•iie  statute  nor  the  regulations 
contemplate  rahance  upon  U.S.  sales  to 
related  parties.  Thus,  we  have  not  used 
these  sales  in  our  less  than  fair  value 
calculations.  Rather,  for  these  sales,  we 
applied  the  weighted-average  margin 
calculated  for  Nippon  for  all  other  sales 
of  the  appropriate  class  or  kind  of 
merchandise. 

As  explained  in  the  narrative  portion 
of  Nippon's  questionnaire  response, 
Nippon  inappropriately  included  level 
of  trade  in  the  model  match  hierarchy 
for  purposes  of  creating  the  concordance 
database.  Although  we  did  not  address 
this  issue  in  our  deficiency  letter  to 
Nippon,  we  examined  Nippon's 
methodology  and  determined  that  for 
certain  U.S.  transactions  it  resuhed  in 
different  model  matches  than  would 
have  resulted  had  Nippon  applied  the 
Department's  matching  criteria.  For  all 
US.  sales  that  were  affected  by  the 
inappropriate  methodology  we  applied 
the  weighted-average  margin  calculated 
for  Nippon  for  all  other  sales  of  that 
class  or  kind  of  merchandise.  For  a  more 
detailed  discussion  of  this  issue  please 
see  the  comment  section  of  this  notice. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 
follov\nng  exceptions: 

A  NKK 

1  V\  e  a  d  1  usted  USP  for  NKK's 
consumption  taxes  paid  in  the  home 
market.  See  Concurrence  Memorandum. 

2.  We  deducted  interest  revenue  from 
U.S.  direct  selling  expenses.  See 
Concurrence  Memorandum. 

B.  Nippon 

1.  We  adjusted  USP  for  Nippon's 
consumption  taxes  paid  in  the  home 
market.  See  Concurrence  Memorandum. 

2.  We  included  indirect  selling 
expenses  incurred  in  Japan  and  the 
United  States  for  U.S.  purchase  price 
sales  in  Lhe  offset  to  U.S.  price  for  home 
market  commissions.  See  Concurrence 
Memorandum. 

Foreign  Market  VaJue 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 
following  exceptions: 

A.  NKK 

1.  We  have  deducted  interest  revenue 
from  home  market  direct  selling 
expenses  See  Concurrence 
Memorandum 

2  We  have  treated  post-sale 
warehousing  as  a  direct  selling  expense. 
See  Concurrence  Memorandum. 


3.  We  have  treated  warranty  expenses 
as  an  indirect  seUing  expense.  See 
Concurrence  Memorancfum. 

4.  We  have  treated  technical  services 
as  an  indirect  selling  expense.  See 
Concxirrence  Memorandum. 

B.  Nippon 

1.  We  adjusted  the  reported  home 
market  inland  freight  expenses  for 
differences  we  found  at  verification.  See 
Nippon  Verification  Report. 

2.  For  one  related  manufacturer  we 
disallowed  the  claimed  home  market 
warranty,  credit,  freight,  and  packing 
expenses.  See  Concurrence 
Memorandum. 

3.  For  the  same  related  manufacturer 
we  adjusted  the  amount  of  home  market 
rebates  for  differences  found  at 
verification.  See  Concurrence 
Memorandum. 

4.  For  a  second  related  manufactxirer 
we  disallowed  warranty  expenses.  See 
Concurrence  Memorandum. 

5.  For  the  same  related  manufacturer 
we  increased  the  gross  unit  price  to 
account  for  payments  received  by  that 
manufacturer  from  customers.  See 
Conairrence  Memorandum. 

Cost  of  Production 

Based  on  petitioners'  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act.  we  investigated  whether  Kawasaki 
(for  corrosion-resistant  steel),  Nippon 
(for  both  hot-rolled  steel  and  corrosion- 
resistant  steel)  and  NKK  (for  cold-rolled 
steel)  had  home  market  sales  that  were 
made  at  less  than  their  COP.  Because  we 
are  applying  total  uncooperative  BIA  for 
Kawasaki  (see  Fair  Value  Comparison 
section,  above,)  we  did  not  conduct  an 
analysis  of  whether  Kawasaki  had  home 
market  sales  at  less  than  COP. 

If  over  90  percent  of  a  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondents'  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent's  sales  were  at 
prices  above  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  only  the  below- 
cost  sales. 

In  order  to  estabUsh  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product -specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
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cost  saies  were  considered  to  have  been 
over  an  extend*^  penod  of  time. 


Where  we 

oertent  ct  tr-n 

;."5ces  b«i!:w  ; 


ur.d  ihat  more  than  90 
■e«por.cldnt'9  s<»!e-  Aw-^at 
:r  COP.  we  di3r»-'rr',-i; 


UMI 


d  [  sditjs  tor  liai  modfci  and  caiciiaa'.od 
rvfv'  based  on  constructed  value  (CV). 
T  ^^c  h  rases,  we  detennined  that  the 
->?<pGn>:l»>nt  3  below-cost  sales  were 

ma  If-  n  ^JuL.s.djiUal  quantities  over  an 
•3  Alan  dec  j.^'^-cd  :,f  time  In  order  to 
aaterr;.::^  a:  ..'•-, t  .home  maritet  prices 
wore  above  tl.v  ,.  .JF  we  ,::alai!ated  the 
COP  Msed  or.  ihm  suztj  of  Ine 
respondents'  cost  of  materials, 
fsbncation,  general  expenses,  and 

The  iu..,'.:;/,dd  COP  data  was  relied 
upon,  except  in  ti"ie  foilowing  instances 
where  Lhe  costs  were  r^ol  appropnataly 
quantified  or  valued  as  detailed  m  the 
respective  concurrence  rr.emoranaa. 

A,  NKK 

1  We  adjusted  the  reported  costs  of 
certain  base  products  to  account  for 
var.ances  not  reported  by  NKX. 

2  We  recalculated  NKK's  general  and 
administrative  expenses  (G&A)  based  on 
the  unconsolidated  corporate  financial 
stateoients 

3  We  recalculated  interest  expense  to 
eliminate  the  effect  of  long-term  interest 
income 

4  We  recalculated  profit  to  reflect 
adjustments  made  tc  .NKK's  home 
market  costs 

I 

a  Nippon 

1  We  recalculated  Nippon's  reported 
general  and  adr.iinisL'^tive  (GAA)  rate 
based  on  Nippon  s  unconsolidated 
financial  statements 

2  We  disailowec  tne  i?.'.-:  on  the  sale 
of  land  ta  a  subsidiarv  as  an  offset  to 
C4A  costs  See  ver.Scation  report. 

3  We  wei^ht-averaged  Nippon's  G&A 
costs  and  costs  of  ia'xes  (COS)  with  its 
rela'ed  f'jr'Her  manufacturers'  G&A  and 
COS,  r^sDecuvely.  while  ensuring  that 
tnis  re>:aJcuiation  would  not  double- 
count  COS  for  steel  product  sales  from 
.Nippon  to  Its  related  manufacturers. 

4.  We  increased  Nippon's 
nianufactunng  costs  to  account  for 
transactions  between  related  parties  not 
considered  to  be  at  arms-length. 

In  accordance  with  section 
773(e)il){B)(i)  of  the  Act.  we  included  in 
CV  the  greater  of  a  company's  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  mmimum  of  10 
penent  of  cost  of  .manufacture  (COM). 
For  profit,  we  used  the  higher  of  the 
actual  profit  earned  in  the  home  market 
en  the  class  or  k.;nd  of  merchandise,  or 
tne  statutory  minimum  of  eight  percent 
of  the  sum  of  CO.M  and  i^enersj 
expenses.  We  recalculated  the  weignted- 


average  profit  from  the  adjusted  home 
mark&t  net  sales  prices  and  COPs  See 
section  773{e)(l)(B)(u)  of  the  Act. 

Currency  Conversion 

We  used  official  certifiec  rates  of 
exchange,  as  furnished  by  the  Federal 
Reserve  Bank  of  New  York,  for  the  POL 

Critical  Circumstances 

In  accordance  with  section  735(a)f3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  from  Japan  of  certain  hot-rolied 
and  cold-rolled  carbon  steel  flat 
products  produced  by  Sumitomo  and 
certain  corrosion-resistant  carbon  steel 
flat  products  produced  by  Kawasaki. 

For  our  preliminary  determinations 
we  used  U.S.  Import  Statistics  (IM-145) 
country-wide  data.  Howpver.  the  bases 
for  our  final  cntical  circumstances 
determinations  are  different  than  those 
used  in  our  preliminary  criticAl 
circumstances  determinations  For  a 
discussion  of  the  bases  for  our  final 
determination  regarding  c.ntical 
circumstances,  please  see  Appendix  11 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina.  pubUshed  concurrently  with 
this  notice.  For  these  final 
determinations  we  used  company- 
specific  data  submitted  by  Nippon  (for 
corrosion-resistant  steel  and  hot-rolled 
steel)  and  NKK  (for  both  hot-roiled  and 
cold-rolled  steel)  No  other  company- 
specific  data  was  submitted  We  used 
U.S.  import  data  {IM-145)  for  Nippon 
(cold-rolled  steel). 

The  Department  has  determined  that 
critical  circumstances  do  not  ex:.st  with 
regard  to  Nippon's  shipments  of  hot- 
rolled,  cold-rolled,  and  corrosion- 
resistant  steel,  and  NKK's  shipments  of 
hot-rolled  and  cold-rolled  steel.  Because 
the  data  examined  indicated  that 
imports  of  those  products  did  not 
increase  by  at  least  15  percent  and 
therefore,  were  not  massive,  we  do  not 
need  to  address  the  question  of  whether 
the  importers  of  those  products  knew,  or 
should  have  known,  that  the  products 
were  being  sold  at  less  than  fair  value. 

Because  Kawasaki  and  Simiitomo 
refused  to  participate  in  these 
investigations,  and  because  import 
statistics  do  not  permit  an  analysis  that 
we  could  reasonably  apply  to  these  two 
respondents,  we  assume,  as  BIA,  that 
their  shipments  of  hot-rolled  steel  and 
cold-rolled  steel  have  been  massive 
since  the  filing  of  the  petition. 

To  determine  whether  the  importers 
of  hot-rolled  steel  and  cold-rolled  steel 
produced  by  Sumitomo  and  corrosion- 
resistant  steel  produced  by  Kawasalci 
knew,  or  should  have  known,  that  the 


P'^oducts  were  being  sold  at  less  tJian 
fair  value,  we  Prst  conside.-ed  tlie 
margins  in  these  ir-vtistiKat;')n<:  We  do 
not  Lnow  the  Dorcentages  of  u'nports 
constituting  purchase  pnce  or  exporter's 
sales  price  tran.^actions,  respectively. 
Therefore,  we  rave  no  way  of 
calculating  3  weighted-average 
benchmark  and  we  must  assume  as  BLA 
that  tlie  appropriate  benchmark  is  15 
percent.  Because  Lhe  SlA  m^.Tjiis  for 
these  two  respont'-'cti  for  tiinse  final 
determindtions  are  above  the  15  percent 
bnnch_mark,  we  determine  that 
irnpon.t-rs  of  hot-roiihid  and  cold-rolled 
st'iel  ^Toin  Japan  produced  by 
SuimtoiLc.  and  imponer*  of  corrosion- 
r^sistant  steel  fron-  {apan  produced  by 
KavvasajLi  knew,  or  shcuid  have  known, 
that  pnces  were  below  fair  value. 
Therefore,  we  determine  that  critical 
ciroimstances  do  exist  with  regard  to 
Sumitomo  s  exports  of  hot-roiled  and 
cold-rolled  steel  from  Jepan,  and 
Kawasaki  s  e.xports  of  conosion- 
resistant  steel  from  Japan. 

Interested  Party  Comments 

S'lppon 

Comment  1  Nippon  contends  that  the 
Department's  choice  of  partaal  t)€st 
information  available  (BIA)  ignored  its 
own  requirement  to  distinguish  between 
cooperative  and  non-cooperative 
respondents  in  the  apphcation  of  BIA. 
Nippon  argues  that  the  Department  uses 
BIA  as  an  incentive  for  respondents  Jo 
cooperate  with  an  investigation.  Nippon 
contend,s  that  despite  its  record  of  hiU 
coojjeration.  the  Department  applied  as 
BL\  again.^t  Nippon  a  rate  that  was 
Virtually  the  highest  it  was  legally 
authorized  to  apply  against  anv 
respondent,  Nippon  argues  that  a  more 
appropriate  methcdology  would  have 
bnen  to  establish  9  BLA  r^te  equal  t^  the 
average  of  the  transaction  manikins  the 
Department  was  able  to  calculate  based 
on  Nippon's  data. 

Department  Position:  In  deciding 
what  to  use  as  best  information 
available,  the  I^epartment's  regulations 
provide  that  the  Depafment  may  take 
into  account  whether  a  party  rehises  to 
provide  requested  information  (See  19 
CFR  353.37(b)).  Thus,  the  Department 
must  determine,  on  a  case-hy-<"ase  basis, 
what  the  best  information  available  is 
for  either  overall  or  partial  BIA.  For  an 
explanation  of  the  BL\  used  in  these 
final  determinations,  pieese  see  the 
section  on  Fair  Value  Comparisons,  USP 
and  FMV  in  this  notice. 

Commeit  2.  Nippon  contends  that  the 
Department  should  not  have  penalized 
Nippon  for  incorporating  level  of  trade 
into  the  product  matching  liierarf:ny. 
Nippon  asserts  that  it  reasonably 
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interpreted  the  Df>partment's 
questionnaire  and  related  ma'^rais  ss 
creating  a  hierarchy  for  seiw-^i;:*: 
product  niatches  where  d.ffnr..  •   evels 
of  trade  are  involved.  In  addition, 
Nippon  claims  that  it  described  in  its 
response  the  methodology  it  used  and 
the  Department  never  indicated  any 
reservations  concerning  Nippon's 
methodology  in  its  deficiency  request, 
or  otherwise,  until  the  preliminary 
determinations. 

Nippon  further  notes  that  since  the 
preliminary  determinations,  it  has 
attempted  to  provide  the  Department 
with  a  new  product  concordance  tape 
based  en  the  level  of  trade  approach 
outlined  by  the  Department  in  its 
preliminary  determinations,  but  the 
Department  has  refused  to  accept  new 
product  concordances.  Nippon  claims 
that  it  submitted  a  printout  of  the 
revised  product  concordance  prior  to 
verification  so  that  the  Department 
wcjuid  have  all  necessary  information 
upon  which  it  could  calculate  an  actual 
mar^. 

Nippon  contends  that  because  the 
matching  methodology  was  verified,  any 
use  of  BIA  would  be  inappropriate  for 
the  final  determinations,  regardless  of 
the  level  of  trade  methodology  the 
Hepartment  adcp's. 

Finally,  Nippon  goes  on  to  noto  that 
the  statute  declares  that  the  Department 
may  apply  BIA  where  a  respondent 
"refuses  or  is  unable"  to  provide 
rtiqiiested  informaUcr.  \n  a  timely 
manner,  citing  Olympic  Adhesives,  Inc. 
V.  United  States.  899  F.2d  1565, 1573- 
74  (Fed.  Cir.  1990),  Nippon  states  the 
Department  is  prohibited  from  using 
BIA  in  this  case  because  Nippon  neither 
"refused"  nor  "was  unable"  to  provide 
requested  information  in  a  timely 
manner  Nippon  further  asserts  that 
there  must  be  clear  and  adequate 
communication  between  the 
Department  and  the  respondent 
regarding  the  information  the 
respondent  is  expected  to  provide  to  the 
Department.  Nippon  contends  such 
communication  is  absent  in  this 
investigation. 

Petitioners  assert  that  the  Department 
should  use  BIA  for  unmatched  sales 
resulting  from  Nippon's  invalid 
incorporation  of  level  of  trade  (LOT)  in 
its  model  match  concordance. 
Petitioners  argue  that  Nippon  should 
have  followed  the  statute  and 
Department  practice  for  its  model  match 
concordance  methodology. 

Petitioners  note  that  matches 
identified  by  Nippon  as  that  were  not 
affected  by  the  LOT  error  in  the 
concordance  and  new  matches  where 
the  LOT  was  rpmovn!  no  not  appear  on 
Nippon's  cr;n(:u:  v-iwe  'H,>e  and  the 


Department  does  not  hav»  dJferBnce  in 
merchandise  information  for  these 
products.  For  the  new  matches. 
Petitioners  contend  that  the  Department 
should  use  the  highest  non-aberrant 
dumping  margin  for  any  sale. 

Department  Position:  We  note  that 
Nippon  informed  the  Department  in  the 
narrative  portion  of  the  questionnaire 
response  that  it  had  included  level  of 
trade  in  the  model  match  criteria  for 
purposes  of  creating  the  concordeuQCs 
database  and  that  we  did  not  address 
this  issue  in  any  deficiency  letter  to  the 
respondent.  Accordingly,  we  did  not 
resort  to  the  use  of  BIA.  Nippon  was 
able  to  identify  which  reported 
CONNUM  me 'dies  would  have 
remained  the  same  had  Nippon  matched 
CX)NNUMs  based  on  the  DNepartment's 
methodology.  Since  all  hot-rolled  steel 
and  cold-rolled  steel  matches  would 
have  remained  the  same,  we  have  used 
all  sales,  where  appropriate,  of  hot- 
rolled  steel  and  all  sales,  where 
appropriate  of  cold-rolled  steel  in  our 
LTFV  calculations.  For  corrosion- 
resistant  steel  we  note  that  not  all 
matches  would  have  been  the  same  had 
Nippon  applied  our  methodology.  Since 
Nippon  was  able  to  identify  which 
corrosion-resistant  concordance 
matches  would  have  been  the  same  as 
currently  reported,  we  have  included  all 
sales  of  those  products  in  our  LTFV 
analysis.  For  the  remaining  sales  (sales 
which  would  have  been  matched 
differently)  we  have  applied  the 
weighted-average  margin  calculated  for 
all  other  sales  for  Nippon. 

Comment  3:  Nippon  contends  that  the 
Department  should  have  used  an  arm's- 
length  test  only  for  resellers  controlled 
by  Nippon.  Nippon  asserts  that  the 
arm's  length  methodology  was  flawed 
since  the  Department  applied  the  test 
against  several  minority-owned  trading 
companies  that  were  not  controlled  by 
Nippon.  Nippon  argues  the  Department 
should  have  treated  as  "related"  only 
those  companies  legally  controlled  by 
Nippon  or  where  there  was  some  other 
objective  indication  of  a  control 
relationship  between  the  two 
companies. 

Nippon  claims  that  its  sales  pricing 
process  to  trading  companies  is  the 
same  whether  a  sale  is  made  to  an 
unrelated  trading  company  or  a  related 
trading  company.  Nippon  states  that  the 
Department's  presumption  that  related 
trading  companies  are  manipulated  by 
Nippon  improperly  disregards  Japanese 
antitrust  and  tax  laws. 

Petitioners  contend  that  the 
Department  should  not  revise  its  arm's- 
length  test  for  related  party  transactions. 
Petitioners  state  the  Department  is 
obligated  by  law  to  ensure  the  price 


comparability  of  all  sales  between 
"related  persons"  when  there  is  any 
stock  ownership  and  that  the 
Department  properly  analyzed  the  price 
comparability  of  resellers  related  to 
Nippon  with  a  five  percent  or  greater 
share  ownership.  Petitioners  contend 
that  the  five  percent  threshold  for 
companies  is  an  objective  test  based  on 
a  long  Une  of  Department  precedent. 

Department  Position:  Pursuant  to  its 
regulations  and  precedent,  the 
Department  conducted  an  "arm's 
length"  analysis  of  sales  between 
Nippon  and  companies  in  which 
Nippon  owns  more  than  5%  share 
interest  to  determine  whether  those 
sales  were  comparable  to  sales  to 
unrelated  parties.  See  19  CFR  353.45(a) 
(requiring  Commerce  to  examine  selling 
prices  from  exporter  to  persons  related 
per  section  771(13)  of  the  Act);  section 
771(13)  of  the  Act  (19  U.S.C.  1677(13)) 
(defining  "related"  person  as  one  in 
which  the  exporter  owrns  any  interest). 
Where  the  owmership  interest  between 
parties  is  less  than  5  percent.  Comment 
will  not  consider  those  parties  related. 
See,  e.g..  Certain  Forged  Steel 
Crankshafts  fi-om  Japan.  52  FR  36964, 
36985  (1987)  (parties  not  related  if 
ownership  interest  less  than  5%); 
Portland  Hydraulic  Cement  from  Japan, 
48  FR  41059.  41061  (1983)  (practice  of 
Commerce  Department  is  not  to 
consider  parties  related  where  less  than 
5%  interest  is  owned). 

Nippon  asserts  that  Commerce  may 
only  look  for  price  manipulation  where 
there  is  actual  control.  Tne 
Department's  regulations  and  precedent 
make  clear,  however,  that  it  is 
concerned  with  the  possibility  of  price 
manipulation  by  the  respondent  with 
related  parties.  See,  e.g..  Cellular  Mobile 
Telephones  and  Subassemblies  from 
Japan,  54  FR  48011,  48015  (1989).  Five 
percent  stock  owrnership  is  an 
appropriate  indicator  of  such 
possibility.  Moreover,  Nippon's  position 
is  paradoxical,  as  it  would  require  the 
Department  to  find  actual  control  or 
price  manipulation  before  it  may 
conduct  its  arm's-length  analysis. 

Nippon's  claim  that  it  uses  the  same 
sales  process  for  both  related  and 
unrelated  companies  is  partly  irrelevant 
and  partly  conclusory.  Insofar  as 
Nippon  meant  that  the  formal  sales 
procedures  are  identical,  the  statement 
is  irrelevant.  Formal  procedures  are 
meaningless  if  they  result  in  differential 
treatment  of  related  and  unrelated 
resellers.  If  Nippon  meant  that  its 
commissions  between  related  and 
unrelated  resellers  are  comparable,  its 
statement  attempts  to  assert  the  very  fact 
that  Commerce's  arm's-length  analysis 
is  meant  to  determine.  As  such  it  has  no 
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bearing  on  the  propnety  of  the 
Department's  application  of  the 
analysis 

Finally,  it  is  irrelevant  for  purposes  of 
US,  antidumping  law  that  phce 
manipulation  between  Nippon  and  its 
related  resellers  would  be  contrary  both 
to  Japanese  antitrust  laws  and  to 
Nippon's  recognized  Japanese  tax 
liabilities.  Japanese  official  dennitions 
of  arm's-length  transactions  ar«  only 
meaningful  in  the  context  of  Japdnese 
domestic  law  The  logic  of  Nippon's 
assertion  requires  U.S  officials  to  accept 
Japanese  official  findings  of  faa  and 
Japanese  law  in  applying  L'.S,  trade  law, 
This  is  clearly  untenable,  without 
pr«cede,-^t  in  international  or  domestic 
law.  There  is  no  requirement  that  U.S. 
antidumping  practice  conform  to 
Japanese  antitrust  laws  or  policies 
which  have  entirely  different  purposes 
and  standards 

Comment  4  .Nippon  contends  that  the 
Department  improperly  included  sales 
outside  Lhe  ordinary  course  of  trade 
(overroll  production)  in  the  arm's-length 
test  and  the  LTFV'  margin  calculation. 
Nippon  states  that  these  sales  were 
clearly  marked,  in  accordance  with  the 
field  format  in.struction  provided  by  the 
Department,  as  outside  the  ordinary 
course  of  tjade  on  Nippon's  data 
submissions  to  the  Department, 

Nippon  ass«r*s  that  when  determining 
whether  particular  sales  are  made  in  the 
"ordinary  course  of  trade"  the 
Department  examines  several  factors:  (1) 
Relative  quantities,  (2)  pncas  compared 
to  all  other  home  market  sales  and  (3) 
the  channels  of  trade  for  these  sales. 
Nippon  contends  tnat  these  sales  are 
made  through  totally  different  channels 
of  trade  arid  marketed  by  different 
divTsions  withm  Nippon;  and  they  are 
sold  in  dramaticallv  smaller  quantities 
and  at  prices  ti":at  are  dramatically  lower 
than  sales  made  in  the  ordinary  course 
of  trade  Nippon  contends  that  the 
Department  examined  the  bases  for 
Nippon's  cla.m.  that  these  products  are 
outside  ll'ie  orainar>-  course  of  trade  at 
venfication  and  tliat  the  Department 
noted  this  fact  in  its  sales  verification 
report  Nippon  argues  that  the  results  of 
the  pnre  comparison  are  meaningful 
only  if  Lhe  products  are  com.parable. 
Nippon  contends,  therefore,  that  these 
sales  should  have  been  excluded  from 
the  analysis  since  they  are  not 
comparable  to  sales  made  in  the 
ordinary  course  of  trade. 

Petitioners  agree  with  Nippon  that  the 
Department  may  not  condurf  an  arm's 
length  or  base  foreign  market  value  on 
sales  outside  the  ordinary  course  of 
trade.  Petitioners  contend  that  the 
Department  should  look  at  the  following 
factors  when  determining  whether  the 


home  market  sales  are  in  the  ordinary 
course  of  trade  frequency  of  sales, 
quantities  of  sale,  pnce  comparisons, 
profit  margins  on  the  sales,  and 
respondent's  own  categorization  of  the 
products. 

Departrnt-nt  Position:  The  Department 
has  determined  not  to  include  sales  of 
"overrol"!"  production  in  the  arm's 
length  test  for  related  resellers,  the 
calculation  of  F^V,  and  in  the  COP  test 
for  the  purposes  of  these  investigations. 
In  order  to  make  the  most  accurate  sales 
comparisons,  we  are  companng  sales  of 
prime  products  to  only  sales  of  prime 
products  For  purposes  of  the 
administrative  reviews,  the  Department 
will  consider  whether  ovemin  or 
"overroll"  prcKJurtion  is  equivalent  to 
primie  production  if  it  is  not  sold 
outside  the  ordinary  course  of  trade, 
Comment  5  Nippon  notes  that  in  the 
Preliminary  Determinations,  the 
Department  compared  the  weight- 
averaged  total  sales  for  each  related 
trading  company  to  total  sales  to 
unrelated  parties  of  identical 
merchandise  and  then  cal(  ulated  an 
average  related-to-unrelated  price  ratio 
for  each  related  reseller.  The 
Department  excluded  related  party  sales 
from  Nippon's  home  market  database 
when  the  trading  company-speafic  ratio 
was  less  than  99.5  percent.  Nippon 
contends  that  the  standard  of  99.5 
percent  is  arbitrary  and  unreasonable, 
and  cannot  be  justified  by  any 
commercial  realities.  Nippon  argues  that 
the  regulations  instruct  the  I>partment 
to  determine  whether  the  related  party 
prices  are  "comparable  "  to  unrelated 
prices,  not  whether  thev  axe  higher 
According  to  Nippon,  the 
unreasonableness  of  the  standard  is 
shown  by  the  fact  that  Nippon 
conducted  the  related  party  tests  on 
unrelated  parties  in  which  a  num.ber  of 
unrelated  parties  did  not  pass  the  test. 
Nippon  argues  that  the  Department 
should  adopt  a  range  of  plus  or  minus 
five  percent  for  the  comparison  of 
related  party  prices  to  unrelated  party 
prices. 

Petitioners  assert  that  Nippon  s 
arguments  for  raising  the  price  margin 
threshold  by  a  factor  often  times  {0  5 
percent  to  5.0  percent)  are  unpersuasive 
Petitioners  contend  that  Nippon  s 
argument  that  certain  unrelated  parties 
failed  the  test  is  not  relevant  since  the 
test  examines  whether  the  transactions 
between  Nippon  and  the  related  party 
are  at  arm's-length. 

Petitioners  contend  that  the  0  5 
percent  benchmark  used  by  the 
Department  is  reasonable  and  consistent 
with  antidumping  practice  since  the 
benchmark  is  similar  to  the  0  5  percent 
used  to  estabhsh  when  dumping 


margins  are  to  be  disregarded  as  de 
minimis.  Consequently,  petitioners  urge 
the  Etepartment  to  maintain  the  0  5 
percent  benciimark  for  the  arm's-length 
test. 

Department  Position  We  disagree 
with  Nippon  that  the  Department's 
arm's  length  test  is  arbitrary  and 
unreasonable  becau.se  it  fails  to  take  into 
account  whether  the  related  customers' 
weighted-average  price  is  below  the 
unrelated  customers'  weighted-average 
price  by  an  amount  that  is  within  an 
accepted  range  of  variability  found  in 
the  related  prices  Because  of  the 
Department's  inherent  and  well  founded 
reluctance  to  rely  on  prices  between 
related  parties  in  its  analysis,  the 
Department's  test  has  always  been 
"strict"  and  arguably  difficult  to  p«5.s. 
Nippon,  however,  need  not  pass  this 
test  in  order  to  allow  the  Department  to 
apply  its  less  than  fair  value  analysis. 
Nippon  could  have  simply  reported  all 
sales  in  Japan  to  the  first  unrelated 
customer,  obviating  the  need  to  perfcrrii 
the  arm's  length  test  However,  Nippon 
failed  to  report  such  sales  and, 
consequently,  contests  the  use  of 
standards  which  have  consistently  been 
used  by  the  Department  in  its  arm's 
length  test  in  LTFV  investigations.  The 
use  of  the  0  5  percent  benchmark  for  the 
arm's  length  test  is  reasonable  and  has 
been  applied  in  all  of  these 
investigations.  Please  see  Appendix  11  to 
the  Final  Determination  of  Sales  at  1-ess 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  published  concurrently  with 
this  notice. 

Comment  6:  Nippon  contends  that  the 
Department  had  no  legal  or  factual  basis 
to  treat  Nippon  and  three  related 
manufacturers  as  a  single  economic 
unit  Nippon  states  that  the  basis  of  the 
decision  to  collapse  related 
manufacturers  with  Nippon  was 
contained  in  a  Department 
memorandum  dated  November  6,  1992 
which  stated  the  Department's  practice 
to  "collapse  related  parties  where  there 
is  a  strong  possibility  of  price 
manipulation,"  Nippon  states  that  the 
Department's  memorandum  is 
consistent  with  prior  practice  but  that 
the  Department  ignored  its  o-wn 
standard  in  reaching  its  decision  on  this 
case, 

Nippon  contends  that  the  Department 
based  its  conclusion  to  collapse  these 
companies  with  Nippon  on  Little  more 
than  the  existence  of  a  non-controlling 
equity  interest  by  Nippon.  Nippon 
contends  that  the  presumption  that  a 
company  without  legal  control  can 
manipulate  the  prices  of  another 
company  is  clearly  contrary  to  well 
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established  U.S.  and  laparese  ux  and 
antidumping  law. 

Nippon  contends  tiiat  Lhb  objective 
evidence  on  the  record  indicates  that 
the  day-to-day  management,  production 
and  marketing  operations  of  Nippon  and 
the  related  manufacturers  are  wholly 
independent.  Nippon  also  argues  that 
the  Department  never  asserted  that 
Nippon  had  'effective  working  control" 
of  the  three  companies. 

Nippon  argues  that  the  Department's 
decision  to  collapse  one  related 
manufacturer  with  Nippon  was  based 
on  the  argument  that  Nippon's  partial 
ownership  "suggest(sl  an  element  of 
control,  and  hence  the  possibility  of 
price  manipulation."  Nippon  asserts 
that  this  standard  of  the  "suggestion"  of 
a  mere  "possibility"  of  control  is  not 
sufficient  to  collapse  two  companies 
under  the  Department's  own  legal 
standard. 

Nippon  also  contends  ihax  ttie 
Department's  decision  to  collapse  ■  a  - 
other  related  manufacturers  wa.?  based 
on  the  Departir.ent  s  misundersUu.l.rii 
r.f  Uie  equity  metliod  c*  consoiidaun^ 
financial  statements.  Nippon  argues  tiidt 
the  consoiidated  fmariCiai  re^porting  is 
used  only  to  provide  gross  pertorrnanire 
information  about  certain  companins 
affiliated  with  Nippon  and  does  not  in 
any  wav  indicate  Nippon's  ccntrcl  over 
triese  rBiated  m,anu.facturers 
.^ccordinBiv,  Nippon  asserts  the*  us  use 
of  tiie  eq'^ity  reporting  rn»?ii)od  has  no 
t>eanng  on  the  que.slion  whether  Nippon 
car  maniDuia'e  the  ^La'eii 
rr.anuffecturer  s  pnres, 

Nippon  as.serts  inat  the  Department 
compelled  Nirpor.  to  collect  highly 
sensit.!%-e  data  from  its  rtjiaied 
manufacturers  ^or  tiie  D;ipcmrTi»:;n»  s 
questionnaire  Nippon  rontends  'r;:-! 
under  Japanese  law  Nipi>'':r  ':;n,;;i-;  net 
compel  three  of  liie  'uiii  -"^t'ts^'l 
manufacturers  to  provao  the  -frii'jested 
pnce  and  sales  data  nwuesiw:  ':!■.  ;,!,e 
Department.  Fuj-Lheimore,  uiuler  neither 
L'  S.  nor  Japanese  iaw  are  minority 
sharahoiders  permitte(i  access  'r  *h? 
type  of  detailed  product-specific  pnce 
and  cost  information  requested  by  the 
Department. 

Department  Position,  fi  ls  trie 
Department  s  long-standing  practice  to 
calculate  a  separate  dumping  margin  for 
each  manufacturer  or  exporter 
investigated.  This  case  presented  the 
situation  in  whirii  the  Department 
properly    collapsed"  Nippon  and  its 
three  mmoritv-owned  related 
companies  into  one  entity  for  purposes 
of  calculating  a  dumping  margin  where 
i!  found  a  strong  possib;htv  of  price 
m.anioulation. 

Commerce  dotis  -i.t  f^',  uh  o;.iv  ■:):'.  th" 
degree  of  voting  contrgi  one  cumpai^y 


may  have  over  another  when 
determining  whether  to  collapse 
entities.  See  Nibon  Cement  Co.  v. 
United  States.  Slip  Op.  93-«0  at  50  (Ct 
Int'l  Trade  May  25, 1993).  Moreover,  the 
decision  to  collapse  related  enterprises 
is  not  "based  solely  on  the  extent  of 
their  financial  relationship."  Cellular 
Mobile  Telephones  (CMTs)  and 
SubassembUes  from  Japan,  54  FR  48011, 
48015  (1989).  In  addition  to  these 
considerations,  the  Department  uses 
other  factors  in  determining  whether  to 
collapse  related  enterprises,  which 
include  whether:  (1)  The  companies  are 
closely  intertwined,  (2)  the  companies 
have  transactions  with  each  other;  (3) 
the  companies  have  similar  production, 
equipment,  so  that  it  would  not  be 
necessary  to  retool  fecilities  in  ordw  to 
change  either  entity's  manufacturing 
priorities;  and  (4)  the  entities  are 
capable  of  manipulating  prices  or 
affecting  pro«iuction  decisions,  tlirough 
their  sales  and  production  efforts.  Nihon 
Cement,  Slip  Op.  93-80  at  50-51.  Final 
Determination  of  Sales  at  Less  Than  Fair 
\  alue:  Steel  Wheels  from  Brazil,  54  FR 
8780.  8781  (1989);  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Granite  Products  from  Italy,  53  FR 
27187,  27189  (1988);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Granite  Products  from 
Spain.  53  FR  24335,  24337  (1988).  The 
Department  need  not  show  all  of  these 
factors  exist  in  order  to  collapse  related 
entities,  but  only  that  the  companies  are 
sufficiently  related  to  create  the 
possibility  of  price  manipulation.  Nihon 
Cement,  Slip  Op.  93-80  at  51-52;  cf. 
CMTs  from  Japan,  54  FR  at  48015 
(implying  that  not  all  these  factors  need 
be  used).  However,  although  the 
Department  need  not  meet  all  of  these 
requirements,  it  must  consider  all  of 
them.  Nihon  Cement,  No.  93-80,  slip 
op.  at  52;  cf.  Steel  Wheels  from  Brazil. 
54  FR  at  8781  (finding  some,  but  not  all. 
of  these  factors);  Granite  from  Italy.  53 
FR  at  27189  (same);  Granite  from  Spain. 
53  FR  at  24337  (same). 

Having  considered  all  of  these  factors, 
the  Department  concluded  that  this  is 
one  of  those  "relatively  unusual 
situations,  where  the  type  and  degree  of 
the  relationship  is  so  significant  that  we 
find  there  is  a  strong  possibility  of  price 
manipulation."  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Antifiiction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  54  FR  18992, 19089  (1989). 
As  admitted  by  Nippon,  the  financial 
information  of  two  of  the  related 
companies  is  consolidated  in  Nippon's 
financial  statement,  and  both  companies 


provide  Nippon  with  regular  financial 
reports.  Although  the  content  of  thess 
reports  may  be  less  extensive  than  that 
provided  for  the  Department's 
supplemental  questionnaire,  they 
provide  additional  evidence  that  the 
companies  are  closely  intertwined,  and 
that  they  have  a  financial  relationship. 
Additionally,  Nippon  is  a  substantial 
shareholder  in  each  of  the  related 
companies,  which  indicates  a  level  of 
voting  control  sufficient  to  affect  the 
three  companies'  production  and  price 
decisions.  Also,  Nippon  and  its  three 
minority-owned  companies  have 
substantial  transactions  between  them, 
which  seems  relevant  to  the  collapsing 
issue.  Also,  the  basic  production 
equipment  of  each  particular  product  is 
siich  that  significant  retooling  of 
facilities  is  not  necessary  to  change 
manufacturing  priorities  between 
related  companies.  In  Commerce's 
judgement,  any  minor  retooling  required 
could  be  accomplished  swiftly  and  with 
relative  ease. 

All  of  these  factors  shows  that  Nippon 
has  the  necessary  influence  over  its 
minority-owned  companies  to  be 
"capable  *  •  •  of  manipulating  prices 
or  affecting  production  decisionslj" 
Nihon  Cement,  Shp  Op.  93-80.  slip  op. 
at  51  (emphasis  supphed).  Given  this 
analysis,  it  is  the  Department's 
judgment  that  these  relationships  are 
sufficiently  close  to  create  the  strong 
possibility  of  price  manipulation 
between  the  companies.  See 
Memorandum  for  Holly  A.  Kuga,  from 
Kathy  McNamara.  dated  November  6, 
1992.  on  file  in  room  B-099  in  the 
Department's  main  building. 

Respondent's  comments  make  much 
of  the  assertions  that  Nippon  does  not 
have  "legal  control"  of  its  minority- 
owned  related  companies  within  the 
meaning  of  U.S.  antitrust  law:  that  the 
companies  would  be  separate  entities 
under  U.S.  tax  law;  and  that  Nippon  had 
no  legal  right  imder  the  Japanese 
Commercial  Code  to  the  "highly 
sensitive  information"  it  was  required 
by  Commerce  to  obtain  from  the  three 
minority-owned  entities.  Regardless  of 
these  arguments,  we  note  that  this 
information  was  submitted  to  the 
Department,  along  with  Nippon's 
information  for  purposes  of  these 
investigations.  While  each  of  these 
observations,  if  true,  would  be 
important  in  its  respective  field  of  law, 
none  are  dispositive  in  the  setting  of 
U.S.  antidumping  law.  Each  body  of  law 
has  its  own  priorities,  methodologies 
and  concerns,  which  are  not  necessarily 
addressed  by  or  relevant  to  other  bodies 
of  law.  Consequently,  the  U.S. 
antidumping  law,  not  other  fields  of 
law.  is  the  proper  source  for  a  test  to 
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determine  if  companies  are  sufficiently 
related  to  be  treated  as  one  entity  for 
purposes  of  US.  antidumping  law 

Comment  7  Petitioners  assert  that  the 
Depjartment  must  use  BIA  to  calculate 
margins  on  Nippon's  U.S.  sales  to 
related  parties.  Petitioners  contend  that 
the  questionnaire  specifically  stated  that 
Nippon  must  report  all  sales  to 
unrelated  purchasers  and  that  where  a 
sale  is  made  through  a  related  company. 
Nippon  must  report  the  price  charged  to 
the  unrelated  buyer  Petitioners  argije 
that  Nippon  s  arm's-length  test  for  these 
sales  is  irrelevant  since  related  party 
transactions  can  never  be  used  as  the 
basis  for  US.  pnce,  given  that  the 
antidumping  statute  clearly  states  that 
US  price  is  based  only  on  sales  to 
unrelated  parties.  Petitioners  state  that  it 
is  contrary  to  Department  practi'^e  and 
law  to  base  U  S  price  on  sales  to  related 
parlies.  See  PQ  Coqxiration  v  i'mt^'d 
States.  652  F  Supp  724,  732-733  iCt. 
Lnfl  Trade  1987)  and  Smith-Corona 
Group  V  United  States.  713  F  2d  1568. 
1572  (Fed,  Clr  1983)  Petitioners  assert 
that  since  Nippon  failed  to  report  the 
correct  price  as  well  as  movement, 
selling  and  other  expenses  for  these 
sales,  the  Department  must  use  BLA 
based  on  the  highest  transaction  margin 
for  any  other  US  sale  of  subiect 
merchandise 

Nippon  contends  that  neither  the 
statute  or  the  Department  s  regulations 
bar  the  use  of  a  manufacturer's  arm's- 
length  sales  to  a  related  trading 
company  when  calculating  U.S.  price 
for  purchase  price  sales. 

Nippon  argues  that  tne  cases  cited  by 
petitioners  do  not  apply  to  a  purchase 
price  (PP)  proceeding  Nippon  contends 
that  in  PQ  Corporation  v  United  States, 
652  F.  Supp  724,  732-733  (Q.  Int'l 
Trade  1987).  the  only  issue  was  whether 
the  sale  was  an  exporters  sale  price 
(ESP),  not  whether  a  related-party  arm's- 
length  test  could  be  used.  Likewise, 
Nippon  asserts  that  the  Smith-Corona 
Croup  V.  United  States  case  also  does 
not  address  whether  an  arm's-length  test 
could  be  used  for  related  parties  for  PP 
sales. 

Nippon  asserts  that  the  Department 
precedent  and  the  statute  only  require 
use  of  the  pnce  to  the  first  unrelated 
party  for  ESP  sales 

Nippon  contends  that  on  September 
17,  1992,  it  requested  clarification  from 
the  Department  that  it  need  not  report 
sales  by  related  resellers  in  either  the 
home  market  or  the  US,  so  long  as  the 
sales  were  made  at  arm's-length 
Subsequently,  Nippon  submitted 
evidence  in  an  attempt  to  support  its 
claim  regarding  the  arm's-length  nature 
of  its  gales  to  related  dealers  in  both 
markets.  Nippon  notes  that  the 
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Department  indicated  on  October  9, 

1992.  that  It  would  accept  the  related 
party  sales  in  both  markets  as  long  as 
tne  sales  were  made  at  arm's-length. 

Nippon  suggests  that  it  is  reasonable 
to  use  the  related  party  sales  data  since 
rwlated  U  S  trading  companies  earn 
profits  on  their  sales  to  unrelated 
ajstomers  In  addition,  Nippon 
contends  that  the  arm's-length  test  it 
cpntiufled  and  provided  to  the 
Department  clearly  indicates  that  its 
sales  to  related  resellers  were  at  arm's- 
length  Consequently.  Nippon  argues 
that  the  Department  should  base  USP  on 
sales  to  related  reswUers,  Nippon 
contends  that  even  if  the  Department 
does  not  consider  it  appropnate  to  use 
these  sales,  it  should  use  them  as  BIA 
since  p«titjoners  themselves  consider 
the  price  of  the  sale  bv  the  related 
company  would  probably  't>e  higher, 
Nippon  also  argues  that  if  the 
Department  considers  the  pnce  to  be 
unreliable,  it  could  simply  exclude  the 
sales  from  the  anaivsis.  as  it  does  for 
home  market  rwlated  party  sales.  Nippon 
suggests  altemateiy  that  due  to  Nippon's 
full  coop«r=ition  in  the  investigation,  the 
Departnjent  should  consider  applying  as 
BIA.  weighted-average  margin 
calculated  for  ail  of  Nippon's  other 
transaction  margins. 

Department  Position  As  explained  in 
the  narrative  portion  of  Nippon's 
questionnaire  response.  Nippon 
reported  sales  to  related  parties  in  the 
United  States  Neither  the  statute  nor 
the  regu lations  contemplate  reliance 
upon  US.  sales  to  related  parties  in 
either  a  PP  or  ESP  situation  See  section 
772  of  the  Act;  19  Ct^R  353  45  The 
Department  has  never  based  its 
calculations  on  otlier  than  US  sales  to 
unrelated  parties  See.  eg,,  Final  Results 
of  Antidumping  Duty  Administrative 
Review  Fishnetnng  of  Man-Made  Fibers 
from  Japan,  55  FK  34042.  34043  (Aug. 
21.  1990).  Although,  we  have  not  used 
these  sales  in  our  less  than  fair  value 
calculations  Rather,  tor  these  .sales,  we 
applied  the  weighted-average  margin 
calculated  for  Nippon  for  all  other  sales 
of  the  appropriate  class  or  kind  of 
merchandise. 

Comment  8.  Petitioners  contend  that 
the  Department  should  use  partial  BIA 
to  account  for  Nippon  sales  in  the  home 
market  to  related  parties  that  do  not 
meet  the  Department  s  definition  of 
arm  s- length  sales  Petitioners  argue  that 
if  a  respondent  cannot  show  that  the 
sales  were  at  arm's-length,  and  the  sales 
through  the  related  party  are  a 
significant  percentage  of  all  sales  in  the 
home  market,  the  Department  will 
r^lcuiate  foreign  market  value  on  the 
basis  of  the  sales  pnce  to  the  first 
unrelated  party  Petitioners  contend  that 


since  Nippon  chose  to  ignore  the 
Department's  request  to  report  sales  to 
the  first  unrelated  party  (i.e., 
downstream  sales),  it  is  likely  to  be 
hiding  higher  home  market  prices,  as  it 
is  reasonable  to  assume  that  the  related 
party  made  a  profit  on  its  sales  to 
unrelated  customers. 

As  BIA,  petitioners  suggest  the 
highest  price  per  ton  charged  for  each 
applicable  control  number  (CONNUMH) 
to  an  unrelated  buyer  be  apphed  to  the 
total  tonnage  of  the  non  arm's-length 
sales  to  the  related  party. 

Nippon  contends  that  the  use  of 
punitive  BIA  for  related  reseller 
transactions  found  not  to  be  at  arm's- 
length  would  be  improper  for  several 
reasons.  First.  Nippon  contends  that  if 
sales  outside  the  ordinary  course  of 
business  were  excluded  from  the  arm's- 
length  test,  the  vast  majority  of  Nippon's 
sales  to  related  resellers  meet  even  the 
Department's  unrealistic  arm's-length 
criteria. 

Second,  the  use  of  punitive  BIA 
would  contravene  longstanding 
Department  practice  regarding 
cooperative  respondents. 

Third,  the  Department's  practice  with 
respect  to  related  party  sales  found  not 
to  be  at  arm's-length  is  to  disregard 
those  sales  where  it  has  sufficient  sales 
to  unrelated  parties  to  calculate  fair 
market  value. 

Nippon  asserts  that  the  price  to  an 
unrelated  buyer  is  the  market  price  for 
a  particular  product  and,  therefore,  the 
best  information  available  about  that 
price.  To  do  more  than  exclude  the 
related  part.y  price  would  unrealistically 
inflate  the  market  price,  which  would 
effectively  penalize  Nippon,  Nippon 
states  that  since  punitive  BIA  is  clearly 
not  appropriate  for  Nippon,  the 
Department  should  follow  its  practice 
merely  to  disregard  any  related  party 
sales  Oiat  fail  the  arm's-length  test. 
Nippon  argues  that  for  CON'NL^S 
where  there  are  no  contemporaneous 
sales  of  products  to  unrelated 
companies,  the  Department  should  use 
the  weighted-average  margin  calculation 
for  Nippon's  other  transactions  within 
each  class  of  merchandise  as  BIA. 

Department  Position:  As  we  outlined 
in  our  preliminary  determinations,  in 
cases  where  respondents  could  not  or 
would  not  report  downstream  sales,  we 
appUed  margins  based  on  BIA  to  any 
U.S.  sale  that  remained  unmatched  as  a 
result  of  sales  to  a  related  reseller  in  the 
home  market  that  failed  the  arm's  length 
test.  We  will  continue  to  do  so  for  these 
final  determinations.  We  did  not  simply 
disregard  the  fact  that  respondents 
failed  to  report  downstream  sales.  Once 
a  related  reseller  fails  the  arm's  length 
test,  the  need  for  downstream  sales 
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[■M'(:;omps  e^'id^nt.  but  only  as  an 
nltpmativc  to  th»^  sale  to  that  related 
n">t>;ler. 

Nippon  cites  cases  where  the 
Department  disregarded  related  party 
saius  that  failed  the  arm's  length  test. 
However,  the  Department's  regulations 
give  the  Department  substantial  latitude 
in  determining  whether  or  not  to  apply 
HIA  where  a  party  fails  to  report 
dc-Anstream  sales.  The  Department's 
questionnaire  explicitly  required  all 
respondents,  including  Nippon,  to 
report  these  downstream  sales  would 
result  in  the  use  of  BIA.  The  Department 
has  the  authority  to  use  BIA  for 
unreported  sales.  See,  e.g..  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Certain  Internal  Combustion 
Industrie]  Forkli ft  Trucks  from  Japan  57 
FR  3167,  3179-63  (Jan.  28. 1992).  To  the 
extent  that  dropping  related  party  sales 
that  fail  the  arm's  length  test  from  the 
home  market  database  leaves  U.S.  sales 
without  an  adequate  foreign  market 
match  (because  downstream  sales  were 
not  reported),  we  have  applied  BIA  to 
these  sales.  As  BIA  we  used  the  higher 
of  either  (1)  the  average  of  all  margins 
alleged  in  the  petition  for  the  class  or 
kind  of  merchandise,  or  (2)  the  highest 
non-aberrant  transaction  margin 
calculated  for  Nippon  from  among  the 
sales  of  the  same  class  or  kind  of 
merchandise. 

Comment  9:  Petitioners  note  that 
Nippon  unilaterally  subdivided  the 
strength  "other"  subcategories  for  hot- 
rolied  and  cold-rolled  steel.  Petitioners 
assert  that  the  Department  should  reject 
Nippon's  modification  of  the  model 
match  in  these  two  cases  and  should 
collapse  back  Nippon's  subcategories 
into  the  appropriate  "other"  category. 

Petitioners  note,  however,  that 
Nippon's  inappropriate  subdivisions  of 
the  strength  categories  will  cause 
complications  if  the  Department 
collapses  the  subdivisions.  Petitioners 
contend  that  since  Nippon  is  only 
required  to  report  cost  data  for  home 
market  sales  which  are  matched  to  U.S. 
sales,  it  is  likely  that  Nippon  will  not 
have  reported  cost  data  for  many  home 
market  products.  Petitioners  assert  for 
such  cases  the  Department  should  drop 
all  "new"  home  market  CONNUMHS 
that  do  not  have  complete  cost  data  and 
apply  the  highest  non-aberrant  dumping 
margin  for  BIA. 

Petitioners  also  remark  that  when  the 
"other"  category  is  collapsed,  new 
CONNUMS  will  be  created  and  the 
Department  may  not  have  all  necessary 
difference  in  merchandise  information. 
Petitioners  contend  that  the  Department 
should,  as  it  did  in  the  preliminary 
determinations,  only  compare  identical 
merchandise  and  apply  the  highest 


transaction  margin  to  all  hot-rolled  and 
cold-rolled  sales  in  the  U.S.  that  do  not 
have  an  identical  match. 

Furthermore,  petitioners  assert  that 
Nippon  has  presented  no  compelling 
reason  to  change  the  model  matching 
criteria  at  this  late  time.  Petitioners 
contend  that  Nippon  submitted  certain, 
mainly  inconclusive,  information  on 
alleged  price  and  cost  differences 
between  the  various  types  of  reported 
products,  the  Department  did  not  verify 
this  information  and  should  not  rely  on 
this  data  for  the  final  determinations. 

Nippon  contends  that  its 
categorization  of  high-strength  hot- 
rolled  steel  was  appropriate.  Nippon 
stated  that  its  creation  of  a  new  code  in 
the  category  did  not  affect  any  hot- 
rolled  matdies  in  the  concordance  or 
the  resulting  margins.  Nippon  claims  its 
categorization  of  high-strength  hot- 
rolled  steel  more  accurately  and 
specifically  identified  the  products 
without  atfecting  product  matches. 

Nippon  also  asserts  that  collapsing 
Nippon's  high-strength  hot-rolled 
products  would  not  affect  the  hot-rolled 
concordance.  Nippon  states  that  its  use 
of  the  more  precise  category  for  hot- 
rolled  products  in  no  manner  affected 
Nippon's  CONNUM  assignments. 

fn  addition,  Nippon  asserts  that  its 
categorization  of  high-strength  cold- 
rolled  steel  was  also  appropriate,  based 
on  Japanese  Industrial  Standards  (JIS). 
Nippon  notes  that  the  Department's 
questionnaire  failed  to  recognize  the 
distinction  used  by  Nippon  under 
Japanese  standards.  Nippon  contends 
that  given  the  differences  in  physical 
properties  for  these  products  under  the 
JIS  system,  it  would  have  been  improper 
for  Nippon  to  include  certain  products 
that  are  high-strength  under  JIS 
standards  with  products  classified 
under  the  Department's  questionnaire  as 
other  than  high  strength. 

Nippon  states  that  the  new  category 
was  created  so  that  the  Department 
could  more  accurately  compare  similar 
products  for  purposes  of  its  margin 
analysis.  In  addition,  Nippon  asserts 
that  the  effect  of  adding  this  new 
category  was  de  minimis  as  only  a  very 
small  percentage  of  Nippon's  cold- 
rolled  sales  were  categorized  into  the 
new  category. 

Nippon  notes  that  the  Department's 
sales  verification  report  asserts  that 
cold-rolled  products  that  "should"  have 
been  put  into  a  specific  category  were 
instead  put  into  another  high-strength 
category.  Nippon  asserts  that  it 
accurately  assigned  its  cold-rolled 
products  into  the  proper  strength 
categories  based  on  its  methodology  to 
assign  strength  categories  as  explained 
to  the  Department  at  verification. 


Nippon  states  it  began  to  categorize 
these  products  on  the  basis  of  the 
strength  as  listed  in  its  product  catalog 
which  for  each  product  specification 
indicates  a  corresponding  minimum  or 
maximum  yield  strength.  Nippon  states 
because  the  catalog  identifies  only 
minimum  or  maximum  yield  strength, 
Nippon  used  its  mill  specifications  to 
determine  the  actual  yield  strength 
particularly  when  the  minimum  or 
maximum  value  in  the  catalog  bordered 
on  one  of  the  Appendix  V  ranges. 
Accordingly,  Nippon  claims  it  was  as 
accurate  as  possible  in  properly 
classifying  products  in  their  appropriate 
strength  categories. 

Nippon  contends  that  petitioners 
request  to  collapse  CONNUMS  for  high- 
strength  into  an  imprecise  category 
would  create  no  new  matches  and 
would  not  affect  the  cold-rolled  margin 
calculation.  Nippon  contends  its  use  of 
the  more  accurate  high  strength  category 
was  appropriate  and  neutral  in  its  affect 
on  margin  calculations.  Consequently. 
Nippon  asserts  that  the  matches  are 
legitimate  and  do  not  warrant  the 
Department's  use  of  BIA. 

Department  Position:  In  the  course  of 
verifying  Nippon's  cold-rolled  and  hot- 
rolled  product  matches,  we  discovered 
that  contrary  to  the  Department's 
instructions,  Nippon  had  unilaterally 
subdivided  codes  in  the  STRENGTH 
variable  for  cold-rolled  steel  and  the 
TYPEH  variable  for  hot-rolled  steel. 
However,  Nippon  did  not  indicate 
anywhere  in  the  narrative  portion  of 
either  its  original  or  supplemental 
questionnaire  response  that  it  had 
created  these  new  subdivisions. 

At  verification  we  further  noted  that 
Nippon  failed  to  properly  report  the 
strength  classification  for  certain 
product  control  numbers  (CONNUMS). 
even  within  Nippon's  modified 
classification  criteria.  We  discovered 
this  sort  of  error  numerous  times,  and  to 
various  degrees,  throughout  the  product 
matching  verification.  At  verification. 
Nippon  explained  that  it  had  used 
multiple  resources  for  purposes  of 
classifying  the  strength  characteristic  of 
hot-rolled  and  cold-rolled  steel.  The 
respondent  further  explained  that  the 
information  contained  in  these 
resources  specified  either  actual, 
minimum  or  maximum  yield  strength  of 
the  product.  Thus.  Nippon  classified 
different  CONNUMs  within  the  same 
class  or  kind  of  merchandise  on 
inconsistent  bases. 

Since  there  has  been  a  pattern  of 
misclassification  by  Nippon  concerning 
these  products,  we  cannot  determine 
which  steel  products  in  the  affected 
strength  categories  were  properly 
classified  and  therefore  cannot 
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deformine  appropnat«  matches  for  these 
prod  jvTts.  Conseqitcnriv.  wt)  hiiv>>  ii<i^:\ 
BIA  for  al!  I.'  ,S,  saJas  in  ',he.s*;  ;  fl-H^j-irt's, 
For  a  morp  detailed  description  of  this 
issue,  pleasti  see  the  Concurrence 
Memorandum  on  file  in  room  B-099of 
th«  Dwpartmpr.i's  main  building. 

No  i.omp«-il!;n^  rwason  exists  for 
altering  t;.e  ■.:.,i[cl:in'£  i  -;t-'r;a  at  this 
staw  of  :;;(_■  .■ivi'st.^jat.  '■::   See  Final 
Dei^rrr.;;!,i;.,,j-;  if  ■■>..!, .^  at  Uss  Than  Fair 
VdiLie  C.*;rtu.;)  rt^sidaiitial  Door  Locks 
tind  Pans  Thereof  From  Taiwan,  54  PR 
53153.  53157  (Dec  27. 1989).  Since  the 
hot  rolled  and  cold-rolled  high  strength 
stetil  failed  verification,  we  have  applied 
a  BI.\  ra'e 

Since  t.h,s  affected  only  a  partion  of 
co!d-ro!Ied  saies,  wp  h.ive  applied  a  BIA 
rate  to  the  affected  b'.S.  sales.  As  partial 
BIA  for  cold-rolled  steel  we  used  the 
higher  of:  (1)  The  highest  non-aberrant 
transaction  margin  calculated  for 
Nippon  from  among  the  sales  of  the 
same  class  or  kind  of  merchandise 
v\  nere  we  are  able  to  calculate  a  margin 
or  (2)  the  average  petition  rate  for  the 
same  class  or  kind  of  merchandise  from 
the  same  country  of  origin. 

However,  as  Nippon  reported  all  of  its 
U.S.  hot-rolled  sales  under  the 
misclassified  strength  categories,  all 
US  sales  of  this  class  or  kind  of 
merchandise  are  consequently  affected 
by  this  reporting  error.  Therefore,  we 
have  applied  an  overall  BIA  to  Nippon's 
U.S.  sales  of  hot-rolled  merchandise. 
Because  Nippon  has  substantially 
cooperated  with  the  Department 
throughout  this  investigation  we  used  as 
BIA  the  higher  of:  (1)  The  highest 
calculated  rate  for  any  other  firm  for  this 
class  or  kind  of  merchandise  from  Japan 
or  (2)  the  average  petition  rate  for  the 
same  class  or  kind  of  merchandise  from 
Japan. 

Comment  10:  Nippon  contends  that  it 
was  improper  of  the  Department  to 
refuse  to  accept  Nippon's  rebates  on 
extras.  Nippon  notes  that  its  home 
market  rebate  program  consisted  of 
rebates  paid  for  the  base  products  and 
rebates  paid  on  extras.  Nippon  contends 
that  due  to  a  computer  programming 
error  certain  home  market  rebates  paid 
on  extras  were  not  picked  up  and  were 
omitted  from  the  home  market  rebate 
amounts  reported  in  the  questionnaire 
response.  Nippon  contends  that  only  a 
small  volume  of  sales  were  affected  by 
this  omission  and  Nippon  states  that  it 
discovered  the  programming  error  and 
offered  a  sales-speciTic  printout  of  the 
extras  rebates  to  the  Department  at  the 
start  of  verification.  However,  according 
to  Nippon  the  Department  improperly 
rejected  the  data  and  refused  to  permit 
Nippon  to  submit  a  revised  tape  after 
verification  that  included  the  missing 


data.  Nippon  arvu's  that  despite  t.he 
Deoartmenfa  rnfi.:Wfi  !f>  ►'xamin-^  the 
additional  info."  i,   ■;  -m  extra  s 
rebates,  the  Department  fully  venfied 
Nippon's  base  rebate  programs. 

Petitioners  assert  that  the  Department 
properly  refused  to  veri^  the  rHt)ate 
data  on  extras.  Petitionees  contend  that 
information  on  the  extra.s  rebate  is  new 
information  and  that  all  new  fa^iual 
information  for  the  final  detenrunations 
must  be  submitted  seven  days  prior  to 
verification.  Furthermore,  Petitioners 
contend  that  the  claimed  rebate  amount 
on  Nippon's  sales  tape  could  not  be 
matched  to  the  company's  actual  total 
rebates  at  verification.  Petitioners 
contend  it  is  impossible  to  know 
whether  Nippon's  claimed  amounts  are 
accurate.  Petitioners  urge  the 
Department  to  disallow  any  adjustment 
for  rebates  in  the  home  market. 
Department  Position:  Nippon 
incorrectly  reported  its  home  market 
rebates.  The  rebate  components  on  the 
base  products  and  extras  should  have 
been  added  together  for  a  rebate 
amount.  Furthermore,  Nippon  foiled  to 
include  any  information  concerning 
home  market  rebates  paid  on  extras  in 
the  questionnaire  response.  At 
verification,  we  did  not  accept  Nippon's 
information  regarding  rebates  on  extras 
because  it  constituted  an  untimely 
submission  of  new  information  which 
we  could  not  accept  at  verification.  (See 
Sales  Verification  Report  of  Nippon 
Steel  Corporation,  May  12. 1993  at  pp. 
11-12).  Although  we  did  not  verify  the 
rebates  paid  on  extras,  we  did  find  that 
the  rebate  paid  on  the  base  product 
passed  verification.  (See  Sales 
Verification  Report  of  Nippon  Steel 
Corporation.  May  12. 1993  at  p.  12). 
Consequently,  the  Department  will  use 
only  the  verified  rebate  segment  on  base 
products  for  the  final  determinations. 

Comment  11:  Petitioners  contend  that 
Nippon's  submission  of  changes  in  the 
packing  expense  at  the  beginning  of 
verification  was  not  a  clerical  change 
but  a  complete  revision  of  the  packing 
data.  Petitioners  urge  the  Department  to 
disregard  the  revised  data  as  new  and 
untimely  information  and  use  BIA  for 
the  packing  expense  for  the  final 
determinations. 

Nippon  states  that  the  packing 
revisions  submitted  at  the  beginning  of 
verification  were  the  result  of  clerical 
errors  and  should  be  accepted. 

Department  Position:  The  Department 
examined  all  of  the  technical 
corrections  provided  for  packing 
expenses.  We  determined  that  they  were 
the  result  of  minor  clerinal  errors  and  as 
such  does  not  constitute  a  complete 
revision  of  the  data  provided  in  the 
questionnaire  response.  We  have 


therefore  acf:epted  Nippon's  tw  hnu  n] 
f  orrwrtions  for  packing  for  the  final 
determinations 

Comment  12  Petitioners  further 
contend  that  Nippon's  pricking 
information  was  not  successfully 
venfied  and  must  be  "^left,",)  ;r  ffvr--  -,f 
BIA.  Pt'titioners  note  that  the 
Department  stated  jn  its  sales 
verification  report  that  there  were 
inron.sistencies  in  Nippon  s  [■•acking 
labor  costs.  {Petitioners  assert  that 
Nippon  was  apparently  unnbie  to 
explain  a  mafor  component  of  its  labor 
exf)ense  calculation  Consequently, 
petition^-rs  ur>j8  the  Department  to  use 
BL^  for  Nippon  pocicinE  ex^)enses. 

Nippon  contends  that  its  explanation 
of  its  packing  labor  cost  methodology 
was  not  inconsistent  and  its  labor  cost 
calculations  wei-e  fully  verified.  Nippon 
asserts  that  the  inconsistencies 
discu<!sed  in  the  Department's 
verification  report  were  in  fact  accurate 
statements  that  were  fully  consist^^nt 
with  the  methodology  used  by  Nippon 
to  calculate  parking  labor  costs.  Nippon 
states  that  .source  documentation 
supporting  this  methodology  was 
reviewed  and  fuliy  verified  by  the 
Deparlmen'  Therefore,  Nippon 
contends  that  there  is  no  reason  to  use 
any  BIA  with  respect  to  Nippon's 
packing  cost  calculations. 

Department  Position:  The  Department 
verified  Nippon's  packing  expenses, 
including  packing  labor  costs  and  found 
no  discrepancy  between  the  source 
documentation  and  the  corrected 
response.  While  we  were  sometimes 
provided  inconsistent  or  confusing 
explanations  on  how  the  packing  labor 
methodology  was  derived,  the  reported 
packing  expense  passed  verification. 
(See  Sales  Verification  Report  of  Nip{)on 
Steel  Corporation,  May  12.  1993  at  pp. 
16-19).  Therefore,  the  Department  will 
use  Nippon's  claimed  packing  expenses, 
as  verified,  for  the  final  determinations. 
Comment  13:  Petitioners  contend  that 
the  Department  must  deny  any 
adjustment  for  home  market  packing 
expenses  incurred  by  three  of  Nippon's 
four  related  manufacturers.  Petitioners 
contend  that  Nippon  failed  to  disclose 
in  the  response  whether  two  of  the 
related  manufacturers  used  packing 
services  from  related  packing 
companies.  Since  Nippon  uses  related 
packing  companies,  it  is  likely  that 
these  two  related  marufactiirt_^'-s  do  as 
well.  Petitioners  request  that  the 
Department  deny  any  deduction  from 
foreign  market  value  for  the  reported 
packing  expenses  incurred  by  these  two 
related  manufacturers. 

Petitioners  note  that  the  vennf^iiion 
report  for  a  third  related  manufadurer 
stated  that  the  (ompany  filled  to 
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provide  evidence  that  payments  for 
packing  services  performed  by  a  related 
entity  were  at  arm's-length.  Petitioners 
urge  that  packing  services  for  this 
related  manufacturer  be  denied  as  well. 

Nippon  contends  there  is  no  reason 
for  the  Department  to  reject  any  related 
manufacturers  packing  adjustments. 
Nippon  argues  that  since  the 
Department  determined  that  packing 
services  performed  by  related 
companies  for  Nippon  were  at  arm- 
length,  it  would  be  proper  to  assume 
that  these  related  manufacturers' 
dealings  with  a  related  packing 
company  are  also  at  arm's-length. 

Nippon  further  asserts  that  the 
packing  charges,  as  reported,  for  the 
related  manufacturers  were  reasonable 
and  based  on  actual  payments.  Nippon 
comments  that  the  packing  charge  for 
the  third  related  manufacturer, 
specifically,  is  reasonable  since  the 
expense  was  virtually  identical  to 
packing  expenses  incurred  by  another 
related  manufacturer  whose  packing 
expense  passed  verification. 

Department  Position:  The  Department 
elected  to  conduct  verification  at  two 
out  of  four  related  manufacturers.  We 
were  unable  to  verify-  the  accuracy  of  the 
packing  expense  reported  for  one  of  the 
two  verified  related  manufacturers  as 
the  company  did  not  submit  any 
payment  trace  for  this  expense,  nor  did 
it  provide  any  documentation 
concerning  the  arm's-length  nature  of 
the  relationship  with  its  related  packing 
subcontractor  (See  Sales  Verification 
Report  of  Related  Manufacturer,  May  12, 
1993,  pp  4-5).  Therefore,  we  have 
disa! lowed  any  home  market  packing 
expense  adjustment  for  that  related 
manufacturer  and  have  used  the 
reported  packing  expense  adjustment 
for  US  siiles  as  BIA.  The  packing 
expense  for  the  other  related 
manufacturer  passed  verification.  As  to 
the  two  other  related  companies,  there 
is  no  indication  that  their  packing 
expenses  are  inaccurTte.  For  the 
purpose  of  these  final  determinations, 
we  have  allowed  the  packing  expense 
adjustments  for  the  related 
manufacturers  other  than  the  one  who 
failed  to  substantiate  its  reported 
packing  expense. 

Comment  14:  Petitioners  contend  that 
Nippon's  inland  freight  expenses  are 
estimated  costs  based  on  general 
schedules,  instead  of  actual  costs. 
Petitioners  argue  that  Nippon  has  not 
demonstrated  the  reasonableness  of  its 
methodology  and  that  Nippon's 
scheduled  costs  do  not  refiect  its  actual 
freight  cost.  Referencing  the 
Denartment's  verification  report, 
petitioners  assert  that  Nippon  has 
overstated  its  home  market  freight  costs. 


Petitioners  urge  the  Department  to 
either  disallow  any  adjustment  for 
certain  freight  and  handling  expenses  or 
decrease  the  adjustment  in  the  home 
market. 

Nippon  asserts  its  freight  expense 
allocation  methodology  was  reasonable. 
Nippon  stated  that  it  developed  a 
methodology  for  allocating  fi-eight 
expenses  based  on  actual  costs  for  the 
highest  volume  end-user  within  each 
unique  delivery  pattern.  Nippon 
contends  that  the  methodology  was 
fully  explained  in  the  questionnaire 
response  and  that  the  Department  did 
not  object  to  the  methodology. 

Nippon  contends  that  any 
methodology  based  on  actual  costs  to 
the  highest  volume  user  will  have  minor 
differences  between  the  costs  under  that 
methodology  and  costs  using  actual  data 
for  each  transaction.  Nippon  states  that 
because  the  differences  discovered  at 
verification  were  minor  its  allocation 
was  reasonable.  Further,  Nippon 
contends  that  the  allocation  is  more 
reasonable  and  accurate  than  average 
cost  methodologies  used  by  the 
Department  in  past  cases.  Nippon  urges 
the  Department  to  accept  Nippon's 
freight  and  handling  expenses. 

Department  Position:  At  verification, 
the  [>'[  .-rtment  determined  that  there 
an  fiiir  V  wide  variations  in  Nippon's 
freight  charges  to  different  customers 
within  the  same  pattern  (See  Sales 
Verification  Report  of  Nippon  Steel 
Corporation.  May  12, 1993.  pp.  12-14). 
We  agree  with  Nippon  that  respondents 
may  use  reasonable  allocation 
methodologies  in  calculating  fi-eight 
costs.  See,  e.g.  Final  Results  of 
Antidumping  Duty  Administrative 
Review  Antifriction  Bearings  (Other 
Tha;  Tr^ered  Roller  Bearings)  and  Parts 
Thereof  From  France,  57  FR  28360, 
28398  (June  24, 1992);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  fi-om  Korea,  57  ft-  42943,  42945 
(Sept.  17.  1992),  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Welded  Stainless  Steel 
Pipe  From  the  Republic  of  Korea,  57  FR 
53693.  53696  (Nov.  12,  1992). 
According  to  Nippon,  the  freight 
allocation  methodology  should  have 
closely  reflected  actual  total  freight 
costs  incurred  for  the  subject 
merchandise  during  the  POI,  since 
essentially  all  freight  contractors 
charged  the  "same"  rates  for  each 
freight  service.  The  different  freight 
charges  discovered  at  verification, 
however,  are  large  enough  to  call  into 
question  the  reasonableness  of  Nippon's 
freight  methodology  and  the  premise 
upon  which  it  was  supposedly  based. 
The  Department  is  therefore,  as  BIA, 


decreasing  Nippon's  claimed 
adjustment  for  home  market  freight 
exp>enses  by  the  largest  noted 
overstatement  of  freight  expenses 
discovered  at  verification. 

Comment  15:  Petitioners  contend  that 
the  Department  must  deny  any 
adjustment  for  home  market  freight 
expenses  for  Nippon's  related 
manufacturers.  Petitioners  note  that 
Nippon  failed  to  disclose  in  the 
response  whether  the  transportation 
services  utilized  by  Nippon's  related 
manufacturers  were  provided  by  related 
transportation  companies.  Petitioners 
state  that  Nippon  uses  related 
transportation  companies  so  it  is  likely 
that  these  two  related  manufacturers  do 
as  well.  Petitioners  contend  that  the 
related  transportation  companies  used 
by  Nippon  did  not  pass  the  arm's-length 
test  and  therefore  the  Department  must 
deny  any  deduction  from  foreign  market 
value  for  freight  expenses  incurred  by 
the  related  manufacturers. 

Nippon  contends  there  is  no  reason 
for  the  Department  to  reject  the  related 
manufacturers  freight  adjustments. 
Since  the  Department  determined  that 
freight  services  performed  by  related 
companies  for  Nippon  were  considered 
to  be  at  arm's-length.  Nippon  contends 
that  it  would  be  proper  to  assume  that 
these  related  manufacturers'  dealings 
with  any  related  transportation 
company  are  also  at  arm's-length. 
Nippon  further  asserts  that  the  weighted 
average  freight-to-price  ratio  for  the 
related  manufacturers  is  comparable  to 
Nippon's. 

Nippon  contends  that  the  freight 
expense  for  the  third  related 
manufacturer  is  reasonable  since  the 
average  expense  is  comparable  to  freight 
expenses  for  another  related 
manufacturer  whose  freight  expense 
passed  verification.  In  addition,  Nippon 
asserts  that  the  Department  should 
consider  the  freight  expense  adequately 
verified  since  the  related  manufacturer 
provided  source  documentation 
supporting  its  methodology  used  to 
calculate  freight  expenses  which  tied 
directly  to  the  data  reported  to  the 
Department. 

Department  Position:  The  Department 
elected  to  conduct  verification  at  two 
out  of  four  related  manufacturers.  We 
were  unable  to  verify  the  accuracy  of  the 
freight  expense  for  one  company  since 
that  company  failed  to  provide  the 
necessary  documentation  at  verification. 
Therefore,  we  have  disallowed  the 
claimed  home  market  freight  adjustment 
for  the  related  entity  which  failed 
verification.  We  have,  however,  allowed 
the  claim  for  foreign  inland  freight 
incurred  for  U.S.  sales  by  this 
manufacturer  as  BIA.  As  stated  in 
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com;^ent  1 1.  -is  to  thf  otner  rcJi.'.ed 
'"•  -■,:^::ff^c^:.'•'r•i   thnre  ;s  no  indication 
!h;-i!  'hsi:  S':^;:'  expenses  are 
inaccurate.  Therefore,  for  the  purposes 
of  these  final  determinations,  we  have 
allowed  the  claimed  freight  expenses  as 
adjustments  for  the  related 
manufacturers  other  than  the  one  who 
failed  to  substantiate  its  reported  freight 
expense. 

Comment  16:  Petitioners  assert  that 
Nippon  failed  to  itemize  each  expense 
incurred  in  its  home  market  warranty 
expense  adjustment.  Furthermore, 
petitioners  contend  that  Nippon  did  not 
differentiate  between  variable  and  fixed 
expenses  \u  its  warranty  claim  or 
demonstrai":  tiiat  such  expenses  were 
directly  related  to  sales.  Moreover, 
petitioners  claim  that  Nippon  did  not 
provide  product-specific  warranty 
'  ,'urrration.  Consequently,  petitioners 
lii^e  !.he  Department  to  disallow  any 
deduction  from  foreign  market  value  for 
■■■  irr:ir  "v  expenses. 

riijjpon  states  that  it  provided 
substantial  data  supporting  its  warranty 
adjustment  at  verification  including 
monthly  lists  of  all  warranty  expenses. 
Nippon  contends  that  th«  Department 
found  no  discrep^incies  .n  this 
information  jt  venfiration  In  addition, 
Nippon  contends  that  it  did  not  claim 
any  home  market  adjustment  for  fixed 
warranty  expenses  ar  J  that  the 
Department  examined  documentation 
soleiy  for  vanable  expenses.  Nipj>on 
asserts  that  it  adequately  demonstrated 
that  there  is  nu  fixed  component  in 
Nippon's  reported  warranty  adjustment. 

Finally,  Nippon  asserts  that  the 
Department's  clear  practice  is  to  accept 
the  allocation  of  warranty  expenses 
arjoss  product  lines  to  derive  product- 
f  pecific  expenses.  Nippon  urges  the 
Department  to  allow  its  warranty 
expenses  since  the  methodology  used  to 
calculate  the  claimed  warranty  expense 
was  reasonable  and  fully  verified. 

Department  Position:  We  agree  with 
Nippon.  The  Department  examined 
extensive  documentation  on  Nippon's 
warranty  expenses  at  verification  and 
determined  that  Nippon's  warranty 
expenses  were  based  on  variable  costs 
only.  We  agree  with  Nippon  that  since 
Nippon  did  not  keep  its  warranty 
r-^cords  on  a  class  or  kind  basis,  it  used 
a  reasonable  allocation  methodology  to 
allocate  warranty  costs  to  the  products 
under  investigation.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  from  the 
Federal  Republic  of  Germany,  54  FR 
18992,  19J70  [May  3, 1989).  We  have 
therefore  allowed  the  claimed  home 
market  adjustment  for  warranty 
expenses  for  these  final  determinations. 


Comment  J 7;  Petitioners  nou  that  the 
four  related  manufacturers  used 
Nippon's  home  market  warranty 
expenses  as  a  surrogate  since  company- 
specific  information  on  warranty 
expenses  was  not  available.  Petitionefs 
assert  that  the  two  related 
manufacturers  that  were  verified  by  the 
Department  were  unable  to  demonstrate 
that  Nippon's  warranty  expenses  were 
representative  of  their  actual  expenses. 
Petitioners  contend  that  the  other  two 
related  manufacturers  not  verified  by 
the  Dep>artment  provided  warranty  data 
on  the  same  basis,  hence  their  data  are 
equally  unreliable  since  there  is  no 
evidence  that  the  warranty  expenses  of 
the  related  manufacturer?;  is  similar  to 
Nippon's.  Petitioners  contend  that  using 
Nippon's  warranty  expenses  as 
surrogate  data  for  the  related  entities  is 
improper.  Therefore,  according  to 
petitioners,  the  Department  should 
disallow  these  expenses  for  these  final 
determinations. 

Nippon  contends  that  use  of  Nippon  s 
warranty  data  for  the  related 
manufacturers  was  proper.  Nippon 
asserts  that  since  the  Department 
decided  to  "collapse"  the  related 
manufacturers  with  Nippon,  it  was 
reasonable  to  use  Nippon's  information 
for  the  hmited  purposes  of  calculating 
the  related  manufacturers  warranty 
expenses.  Consequently,  for  the  one 
related  manufacturer  that  the 
Department  verified,  Nippon  contends 
that  since  it  was  reasonable  for  the 
related  manufacturer  to  use  Nippon's 
warranty  data,  there  was  no  need  to 
provide  additional  documentation 
concerning  the  warranty  expense. 

Nippon  contends  that  the  use  of 
Nippon's  warranty  information  as  a 
conservative  estimate  for  another  of  the 
verified  related  manufacturers  and  is 
appropriate  since  the  company 
manufactures  prepainted  and  laminated 
steel  products  that  are  more  likely  to 
have  warranty  claims.  In  addition. 
Nippon  claims  that  since  it  is  a  larger 
and  more  efficient  producer,  it  has  a 
lower  rate  of  merchandise  return  for 
which  warranties  must  be  paid.  For 
these  reasons,  Nippon  claims,  warranty 
payments  by  the  related  manufacturer 
would  likely  be  much  higher  than 
Nippon's,  and  the  use  of  Nippon's  rate 
as  a  surrogate  probably  results  in  lower 
warranty  claims. 

Df.partment  Position:  The  Department 
elected  to  conduct  verification  at  two 
out  of  four  related  manufacturers.  As 
noted  in  our  verification  reports,  the 
warranty  expenses  of  these  two  related 
manufacturers  did  not  pass  verification. 
The  purpose  of  verification  is  to 
examine  documentation  to  verify  the 
accuracy  and  integrity  of  the 


quesl.rjnr.aire  response.  We  were  unable 
to  verify  the  accuracy  of  the  warranty 
expen.se  as  both  companies  failed  to 
provide  any  documentation  to  the 
supr>ort  the  warranty  amounts  claimed 
ii!  the  response.  Furthermore,  neither  of 
the  companies  provided  any  data 
supporting  the  claim  that  its  own 
warranty  expenses  were  similar  to 
Nippon's  warranty  expenses.  We 
disagree  with  Nippon's  contention  that 
it  was  reasonable  for  these  related 
manufacturers  to  use  Nippon's  warranty 
data  as  surrogate  information,  since 
neither  party  was  able  to  establish  that 
the  Nippon  expenses  were 
representative  of  their  own.  As  to  the 
two  other  related  companies,  there  is  no 
indication  that  the  reported  warranty 
expense.*;  w«re  inaccurate.  The 
Department  has  therefore  allowed  the 
claimed  warrqntv  expense  adjustments 
for  those  two  related  companies  for 
these  final  dptermirations. 

Comment  W  Petitioners  contend  that 
-Nippon's  related  manufacturers  failed  to 
prove  the  validity  of  their  claimed  home 
market  credit  expenses  Petitioners  note 
th.it  Nip;  oil's  credit  expense  was  used 
as  a  surrogate  for  the  related 
manufacturers.  Petitioners  state  that  the 
Department  verified  two  of  the  related 
mamifarturers  and  the  verification 
report  noted  that  neither  cf  the  two 
companies  presented  evidence  to 
support  the  claim  that  Nippon's  credit 
experience  rtflerts  any  of  ihe  related 
manufactu.'ers  credit  costs.  Petitioners 
also  contend  that  one  of  the  related 
companies  was  unable  to  adequately 
trace  its  reported  credit  expense  to 
source  documentation  at  verifit:ation. 
Petitioners  assert  that  since  the  other 
two  related  manufacturers,  who  were 
not  verified,  reported  credit  exp>ense  in 
the  same  manner  as  the  two  related 
manufacturers  who  were  verified  the 
Department  must  assume  that  the  two 
unverified  companies  also  incorrectly 
reported  credit  expenses,  and  deny  the 
claimed  adjustment. 

Nippon  contends  that  petitioner's 
assertions  about  Nippon's  related 
manufacturer  credit  expenses  are  based 
on  a  misunderstanding  of  the 
methodology  used  by  those  companies 
to  calculate  their  adjustment  for  credit 
expenses.  Nippon  notes  that  each 
related  company's  credit  adjustment  is 
based  on  two  elements  (l)  Company- 
specific  information  about  the  number 
of  days  outstanding;  and  (2)  Nippon's 
discount  rate  as  a  surrogate  for  each 
company-specific  discount  rate. 

Nippon  asserts  that  the  use  of 
Nippon's  discount  rate  as  a  surrogate  for 
a  com.pany-specific  rate  was  proper  for 
two  reasons.  First,  since  the 
Department's  decision  to  collapse  these 
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companies  with  Nippon  essentially 
means  treating  them  as  divisions  of 
Nippon,  it  would  be  proper  to  use 
Nippon's  discount  rate.  Second,  since 
Nippon  is  a  much  large  company,  and 
therefore  probably  able  to  obtain  more 
favorable  discount  terms,  the  use  of 
Nippon's  discount  rate  as  a  surrogate 
represents  a  conservative  assumption. 

Nippon  contends  that  petitioners 
were  incorrect  when  they  argued  that 
one  of  the  related  manufacturers  was 
unable  to  substantiate  its  claimed  credit 
expense.  Nippon  notes  that  the 
Department  reviewed  documentation 
related  to  the  credit  terms  for  that 
related  company  and  confirmed  certain 
credit  terms.  Nippon  states  that  because 
it  was  reasonable  for  the  related 
manufacturer  to  use  Nippon's  credit 
data,  there  was  no  need  to  provide 
additional  documentation  for  the  credit 
adjustment. 

Department  Position:  We  are  allowing 
credit  expenses  for  three  of  the  four 
related  manufacturers.  We  verified 
(jeJit  adjustments  for  two  of  the  related 
companies.  At  verification,  the  first 
related  manufacturer  presented  detailed 
documentation  concerning  the 
company's  credit  expenses.  We  found 
that  the  credit  information  contained  in 
the  company  s  sales  response  tied  to  the 
company's  internal  records.  We 
specifically  examined  company-specific 
information  about  the  number  of  days 
outstanding  for  credit.  Although  the 
company  did  not  submit  any  specific 
data  on  how  Nippon's  discount  rate  is 
reflective  of  the  related  manufacturer, 
they  did  provide  data  that  indicated  that 
Nippon's  rate  was  similar  enough  to  be 
used  as  a  surrogate.  Consequently,  we 
found  that  the  use  of  Nippon's  discount 
rate  as  a  surrogate  for  a  company- 
specific  discount  rate  was  reasonable 
given  the  company's  other  extensive 
credit  expense  documentation.  Due  to 
the  fact  that  the  credit  expense  passed 
verification,  we  have  allowed  the 
claimed  credit  expense  for  the  final 
determinations. 

As  noted  in  our  verification  report, 
the  credit  expenses  of  the  other  related 
manufacturer  did  not  pass  verification. 
Unlike  the  first  related  manufacturer, 
we  were  unable  to  verify  the  accuracy 
of  the  credit  expense  as  the  second 
related  manufacturer  did  not  provide 
sufficient  supporting  documentation  or 
any  payment  trace  for  the  expense. 
Consequently,  we  have  disallowed  the 
claimed  adjustment  for  the  final 
determinations. 

As  to  the  two  other  related 
companies,  there  is  no  reason  to  believe 
that  the  reported  credit  expenses  were 
inaccurate.  The  Department  has 
therefore  allowed  the  claimed  l^me 


market  credit  expense  adjustment  for 
those  two  related  companies  for  the 
final  determinations. 

Comment  19:  Nippon  contends  that 
one  of  the  related  manufacturers 
properly  excluded  lump-sum  payments 
from  its  customers  who  are  trading 
companies.  Nippon  notes  that  the  lump- 
sum payments  did  not  relate  to  sales  of 
individual  payments  or  sates  during  a 
specific  time  period.  Nippon  asserts  that 
since  the  payments  could  not  be  tied  to 
individual  sales,  they  could  not  be 
reported  to  the  Department  in  the 
Department's  required  format. 
Consequently,  Nippon  contends  that  the 
related  manufacturer  properly  excluded 
these  payments  from  the  sal*;s  response 
submitted  to  the  Department. 

Petitioners  contend  that  the  lump- 
sum payments  are  periodically 
negotiated  and  general  in  nature  should 
apply  to  the  related  manufacturer's 
sales.  Petitioners  recommend  that  the 
Department  use  the  amount  of  the  lump- 
sum payments  found  in  the 
investigation  to  adjust  upwards  the 
related  manufacturer's  foreign  market 
value. 

Department  Position:  We  agree  with 
petitioners  that  these  lump-sum 
payments  constitute  additional  sales 
revenue  because  they  reflect  an  increase 
to  home  market  prices  based  on 
negotiations  with  customers.  Because 
these  payments  could  not  be  tied  to 
specific  individual  sales,  we  have 
increased  the  related  company's  gross 
home  market  pric^  by  the  percentage 
value  of  the  ratio  of  the  lump-sum 
payments  to  the  related  entities  total 
sales. 

Comment  20:  Petitioners  contend  that 
Nippon  has  failed  to  establish  the  arm's- 
length  nature  of  its  related  party 
commissions.  Petitioners  assert  that  the 
Department  twice  requested  evidence  of 
the  arm's-length  nature  of  these 
commissions  and  Nippon  has  failed  to 
provide  the  required  information. 
Petitioners  argue  that  since  Nippon  has 
not  demonstrated  the  arm's-length 
nature  of  commissions  to  related  trading 
companies,  the  Department  should  not 
deduct  such  commissions  from  foreign 
market  value. 

Nippon  contends  that  it  has  fully 
explained  the  ba.sis  for  its  payment  of 
commissions  to  related  and  unrelated 
commissionaires.  Nippon  asserts  that 
the  Department  has  recognized  that 
there  are  certain  circumstances  in  which 
it  would  be  inappropriate  to  ba.se  its 
arm's-length  determination  solely  on  a 
comparison  of  the  commission  rates. 

Nippon  contends  that  its  commission 
rates  are  based  on  the  type  of  end-user 
serviced  by  the  trading  company. 
Consequently.  Nippon  argues  that  an 


arm's-length  test  that  merely  compared 
commission  rates  would  be  meaningless 
because  any  difference  in  rates  are 
attributable  to  the  nature  of  the  end-user 
serviced.  Furthermore,  Nippon  notes 
that  the  Department  did  not  question  its 
methodology  in  its  preliminary 
determinations  or  at  verification  and 
should  therefore  accept  Nippon's 
reported  commi.ssions  without  regard  to 
whether  the  commissionaire  is  related 
to  Nippon. 

Department  Position:  As  noted  by  the 
petitioner,  in  our  deficiency  letter  we 
asked  Nippon  to  provide  information 
supporting  its  claim  that  related  party 
commissions  were  made  at  arm's  length. 
Nippon  claimed  that  any  arm's  length 
test  on  these  commissions  would  have 
to  be  based  on  a  comparison  of  related 
and  unrelated  commissions  by  the  type 
of  end-user  serviced  by  the 
commissionaire.  However,  Nippon  did 
not  provide  us  with  any  information  to 
distinguish  between  types  of  end-users. 
Therefore,  we  compared  commissions 
paid  to  related  and  unrelated 
commissionaires  based  on  the  level  of 
trade.  This  comparison  indicated  that 
commissions  paid  to  related  parties 
were  almost  always  higher  than 
commissions  paid  to  unrelated  parties. 
The  Department's  stated  policy 
regarding  related  commissions  is  that 
the  Department  adjusts  for  commission 
paid  to  a  related  party  in  the  home 
market  when  the  commissions  were 
determined  to  be  (1)  at  arm's  length  and 
(2)  directly  related  to  the  sales  in 
question.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Brass  Sheet  and  Strip  from  the 
Netherlands,  57  FR  9534.  9536  (Mar.  19. 
1992)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Coated 
Groundwood  Paper  from  Finland.  56  FR 
56363.  56372  (Nov.  4.  1991).  Therefore, 
since  it  appears  that  these  related  party 
transactions  were  not  arm's  length  in 
nature,  we  have  disallowed  the  claimed 
adjustment  for  home  markst 
commissions  paid  to  related  parties  for 
the  final  determinations. 

Comment  21:  Petitioners  contend 
there  was  a  clerical  error  in  the 
Preliminary  Determinations  in  which 
the  Department  incorrectly  calculated 
the  commission  offset.  Petitioners  state 
that  two  additional  indirect  selling 
expenses  should  be  included  in  the 
offset. 

Department  Position:  We  agree  and 
have  corrected  the  commission  offset  for 
the  final  determinations. 

Comment  22:  Petitioners  argue  that 
the  Department  should  not  make  a 
circumstance  of  sale  adjustment  to 
foreign  market  value  to  account  for  the 
Japanese  consumption  tax.  Citing  Zenith 
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t.t  c Ironies  Corporation  v.  United 
States.  No.  92-1043,  slip  opinion  at  12- 
17,  Rader.  C.J.  (March  19,  1993). 
petitioner  notes  that  the  decision  does 
not  permit  changes  to  FMV  for  tax 
adjustments. 

Petitioners  state  their  sole  objection  to 
the  Department's  proposed  methodology 
concerns  the  calculation  of  the  amount 
cf  the  "hypothetical"  tax  to  be  added  to 
United  States  Price.  Petitioners  urge  the 
Department  to  apply  the  rate  of  the  tax, 
not  the  amount,  to  United  States  Price. 
Petitioners  argue  that  section 
1677a(d)(l)(C)  requires  that  a  percentage 
rate,  not  an  absolute  amount,  be  applied 
.•^or  the  U.S.  sale  adjustment.  Petitioners 
argue  that  19  U.S.C.  1677a(d)(l)(c) 
requires  the  tax  be  calculated  on  U.S. 
merchandise  as  if  it  had  remained  in  the 
home  market.  Therefore,  petitioners 
c  ontend  that  the  tax  rate  should  be 
applied  to  United  States  price  net  of 
rebates,  movement  charges,  duty  and 
brokerage. 

Nippon  supports  the  Department's 
use  of  a  methodology  that  provides  for 
tax  neutrality  in  the  dumping 
calculation  is  consistent  with  the 
Department's  longstanding  practice  of 
eliminating  any  inflationary  or 
deflationary  effect  of  taxes  on  the 
absolute  dumping  margin. 

Department  Position:  For  our 
treatment  of  this  issue,  please  see 
.^ppend!x  II  to  the  Final  Determination 
cf  .Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  concurrently 
with  this  notice. 

Comment  23:  Nippon  argues  that  it 
appropriately  calculated  its  general  and 
administrative  ("G&A")  expense  ratio 
which  includes  the  net  "other 
expenses"  reported  in  its  consolidated 
financial  statements,  Allocating 
consolidated  net  "other  expenses"  over 
the  consolidated  op)erations  of  the 
controlled  group  of  companies  ensures 
that  all  business  operations  of  the  group 
are  allocated  their  fair  share  of  these 
r.on-operating  expenses.  Additionally, 
Nippon  argues  that  even  if  the 
r>;partment  elects  to  compute  Nippon's 
G&A  rate  by  including  the  "other 
expenses"  r^orted  in  its  non- 
consolidated  financial  statements,  it  is 
not  appropriate  to  adjust  the  amount 
f'om  these  financial  statements  by 
eliminating  the  reported  gain  on  sale  of 
land  to  a  subsidiary. 

Petitioner  argues  that  since  Nippon 
filled  to  show  that  the  gain  on  sale  of 
Lmd  to  a  subsidiary  was  at  arm's  length, 
!ne  Department  should  recompute 
Nippon's  G&A  rate  exclusive  of  this 
>:;3in. 

Department  Position:  We  disagree 
With  Nippon.  The  Department  normally 


computes  the  G&A  and  other  non- 
operating  income  and  expense  ratio  of  a 
company  based  on  its  unconsolidated 
operations  and  includes  an  amount  of 
C&A  from  related  companies  which 
pertains  to  the  product  under 
investigation.  G&A  and  other  non- 
operating  income  and  expense  items  are 
not  considered  fungible  in  nature.  Thus, 
other  non-operating  income  and 
expenses  realized  by  a  related  company 
does  not  necessarily  affect  the  general 
activity  of  Nippon.  Therefore,  we 
recomputed  Nippon's  G&A  rate  based 
on  Nippon's  unconsolidated  financial 
statements.  Additionally,  we  excluded 
the  gain  on  sale  of  land  to  a  subsidiary 
as  reported  in  Nippon's  unconsolidated 
financial  statements,  because  this  sale  of 
land  was  not  related  to  the  product 
under  investigation. 

Comment  24:  Nippon  claims  that  it 
was  appropriate  to  calculate  the  G&A 
expense  for  related  further 
manufacturers  using  Nippon  parent 
company's  G&A  ratio  only.  By  applying 
Nippon's  G&A  rate  to  both  the  cost  of 
substrate  and  to  the  value  added  by  the 
related  manufacturers,  it  properly    - 
reported  G&A  expenses  on  related 
manufacturer  transactions. 

Department  Position:  We  disagree 
with  Nippon.  G&A  costs  incurred  by 
related  further  manufacturers,  in 
addition  to  G&A  costs  incurred  by 
Nippon,  are  relevant  costs  in 
determining  the  cost  of  production  and 
constructed  value  for  products  sold  by 
these  related  further  manufacturers, 
since  all  of  these  expenses  were 
necessary  to  manufacture  the  product. 
Therefore,  the  Department  recalculated 
Nippon's  G&A  rate  to  include  all  related 
manufacturers'  G&A. 

Comment  25:  Nippon  argues  that  for 
the  one  tested  related  company 
transaction  which  appeared  not  to  be 
arm's  length,  the  Department's  analysis 
resulted  in  the  comparison  of  unlike 
transactions.  Since  the  volume  of 
transactions  influence  per  unit  fixed 
prices,  differing  volume  levels  make 
comparisons  of  total  per  unit  prices 
(fixed  plus  variable)  meaningless. 

Petitioner  argues  that  the  Department 
must  use  best  information  available  to 
restate  Nippon's  costs  for  transactions 
with  related  companies  not  deemed  to 
be  at  arm's  length. 

Department  Position:  We  disagree 
with  Nippon.  For  a  sample  of  the  related 
company  transactions,  the  Department 
requested  Nippon  to  provide  data  to 
support  that  the  prices  were  at  market 
values  and  above  the  cost  of  production. 
For  the  specific  related  company 
transaction  to  which  Nippon  refers, 
during  verification.  Nippon  only 
provided  the  Department  with  the 


prices  that  it  paid  both  the  related  and 
the  unrelated  suppliers.  Nippon  did  not 
state  at  the  time  that  the  transactions 
were  not  comparable  and  that  an 
adjustment  to  the  prices  of  these 
transactions  was  necessary.  Not  until  its 
case  brief  did  Nippon  argue  that  these 
transactions  are  not  comparable  and  an 
adjustment  to  thejprices  which  it 
presented  must  be  made  in  order  to 
make  them  comparable.  The  Department 
has  no  verified  information  indicating 
that  these  transactions  are  not 
comparable.  Therefore,  the  Department 
has  no  basis  to  reexamine  Nippon's 
information  which  it  supplied  during 
verification.  Accordingly,  we  have 
adjusted  Nippon's  related  company 
costs  to  reflect  the  difference  between 
the  prices  it  paid  to  the  related  and 
unrelated  suppliers,  based  on  the 
sample  reviewed  during  verification. 

Comment  26:  Nippon  claims  that  the 
proper  basis  of  comparison  for 
determining  whether  sales  are  occurring 
at  below  cost  prices  is  earnings  before 
interest  and  taxes.  Including 
consolidated  interest  expense  in  the  cost 
of  merchandi!«3  or  services  provided  by 
a  related  company  double-counts 
interest  expenf;e  which  is  allocated  to 
Nippon's  cost  of  producing  subject 
merchandise  (which  includes  the  cost  of 
the  transferred  product  or  service). 
Comparisons  on  the  basis  of  earnings 
before  interest  and  taxes  indicate  that 
transactions  between  Nippon  and  its 
related  freight  and  computer  services 
companies  were  at  above  cost  prices. 

Petitioner  argues  that  consondated 
interest  expense  should  be  included  for 
testing  of  whether  sales  occurred  above 
cost.  Additionally,  petitioner  argues  that 
consolidated  interest  expense  should  be 
allocated  on  the  basis  of  cost  of  .sales 
because  it  is  more  reflective  of  the  cost 
of  production  and  is  predictive  of 
recovery  of  costs  through  sales. 

Department's  Position:  We  disagree 
with  Nippon  that  determining  whether 
sales  are  occurring  at  below  cost  prices 
should  be  based  on  costs  excluding 
interest  expense  and  taxes,  because  the 
input  transfer  prices  must  reflect  the  full 
cost  of  production.  However,  in  this, 
case,  whether  the  Department  tested 
such  transactions  using  interest  expense 
from  the  consolidated  or  unconsolidated 
financial  statements  has  no  effect. 
Therefore,  no  adjustment  was  made. 

Kawasaki  and  Sumitomo 

Comment  27:  Petitioners  state  that  the 
Department  is  compelled  to  use  the  best 
information  available  (DIA)  to  determine 
Kawasaki's  dumping  margin  for  the 
LTFV  investigation  on  corrosion- 
resistant  steel,  and  Sumitomo's  margins 
for  the  LTFV  investigations  on  cold- 
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rolied  steel  and  hot  rolled  steel  from 
Japan. 

Petitioners  note  that  Kawasaki  failed 
to  respond  to  the  Department's  Section 
D  COP/CV  questionnaire  and  assert  that 
without  CX)P  data,  the  Department  is 
unable  to  determine  what  portion  of 
Kawasaki's  home  market  sales  during 
the  POI  were  made  at  below  cost. 
Accordingly,  petitioners  contend,  the 
Department  must  assume  that  all  of 
Kawasaki's  home  market  sales  were 
made  at  prices  below  cost,  and 
therefore,  without  CV  data,  there  is  no 
basis  for  calculating  FMV.  Petitioners 
argue  that  the  Department  must, 
therefore,  reject  Kawasaki's  responses 
completely,  and  rely  on  total  BIA  to 
calculate  Kawasaki's  dumping  margin. 
With  regard  to  Sumitomo,  petitioners 
note  that  the  Department  determined 
Sumitomo  was  " non responsive  " 
because  it  withdrew  its  questionnaire 
responses  from  the  record  in  these 
proceedings.  The  Department 
preliminarily  assigned  to  Sumitomo,  as 
BIA,  the  highest  calculated  rate  for  any 
firm  within  the  appropriate  class  or 
kind  of  merchandise. 

Petitioners  argue  that  Kawa.saki's 
refusal  to  provide  certain  information 
and  Sumitomo's  withdrawal  of 
information  has  significantly  impeded 
these  investigations  and  the  Department 
should,  therefore,  in  accordance  with 
past  precedent,  determine  Kawasaki  and 
Sumitomo  to  be  uncooperative 
respondents. 

Kawasaki  contests  the  petitioners' 
assertion  that  its  failure  to  rospond  to 
the  COP/CV  questionnaire  renders  it  an 
uncooperative  respondent  in  the  LTFV 
investigation  on  corrosion-resistant 
products.  Kawasaki  contends  that  its 
respon.se  to  Sections  A,  B,  and  C  of  the 
Department's  questionnaire 
demonstrates  that  it  has  actively 
participated  throughout  most  of  this 
investigation  and  thus  warrants 
continued  treatment  by  the  Department 
as  a  substantially  cooperative 
respondent.  As  such,  Kawasaki  as-serts 
that  the  Department  should  apply  the 
same  BIA  methodology  for  the  final  as 
it  applied  in  the  preliminary 
determination. 

Sumitomo  argues  that  it  fully 
cooperated  in  these  investigations  until 
faced  with  demands  with  which  it 
asserts  it  could  not  comply.  Sumitomo 
contends  that  it  withdrew  its 
information  from  the  record  in  these 
investigations  because  of  what  it 
considered  the  "prohibitively  expensive 
burden  of  providing  COP/CV  and 
further  manufacturing  data,  in  addition 
to  related  party  resale  prices,  "which 
neither  Sumitomo  nor  any  of  its  related 
companies  pos.scssed."  Sumitomo 


contends  that  notwithstanding  its 
subsequent  withdrawal  of  information, 
until  presented  with  these  demands  it 
had  substantially  cooperated  with  the 
Department's  requests  for  sales 
information. 

Department  Position:  Section  776(c) 
of  the  Act  requires  the  Department  to 
use  BIA  "whenever  a  party  or  any  other 
person  refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  or  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation."  In  deciding  what  to  use 
as  BIA,  the  Department's  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refuses  to 
provide  requested  information.  See  19 
CFR  353.37(b).  Thus,  the  Department 
may  determine,  ca.se-by-case,  what 
constitutes  BIA. 

Although  Sumitomo  submitted  timely 
sales  responses.  Sumitomo  refused  to 
respond  to  the  further  manufacturing 
section  of  the  Department's 
questionnaire.  Moreover,  Sumitomo 
then  withdrew  all  of  its  information 
from  the  record  in  these  investigations. 

With  respect  to  Kawasaki,  we  note 
that  in  the  preliminary  determinations 
we  did  not  apply  the  most  adverse  BIA 
rate  because  at  that  point  Kawasaki  had 
substantially  cooperated  with  the 
Department's  requests  for  U.S.  and 
home  market  sales  information. 
However,  on  February  17,  1993,  after 
the  date  of  publication  of  the 
preliminary  determinations  in  these 
investigations,  Kawasaki  informed  the 
Department  that  it  would  not  respond  to 
the  COP/CV  questionnaire.  Without  cost 
of  production  data,  we  are  unable  to 
determine  whether  Kawasaki's  home 
market  sales  were  made  below  cost,  and 
therefore  are  unable  to  determine  an 
appropriate  FMV  for  purposes  of 
calculating  the  respondent's  dumping 
margins.  As  a  re.sult  of  Kawasaki's 
refusal  to  respond  to  the  COP/CV 
questionnaire,  we  consider  that 
Kawasaki  has  not  substantially 
cooperated  with  the  Department. 

AJs  discussed  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Fresh  Cut  Flowers  from 
Mexico,  56  FR  29621  (June  28.  1991) 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Wire  Rope  from 
Thailand,  56  FR  46290  (September  11. 
1991)  the  Department  has  consistently 
used  BIA  when  a  respondent  refused  to 
provide  cost  information  requested  in  a 
questionnaire.  Notwithstanding  their 
lack  of  cooperation,  both  respondents 
insi.st  that  the  Department  should  not 
assign  them  the  most  adverse  BIA  rate. 
However,  it  is  the  Department's  practice 
to  treat  respondents  who  refuse  to 
provide  requested  information  or 


otherwise  significantly  impede  an 
investigation  as  uncooperative.  See 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Produrts  and 
Certain  Cut-to  Length  Carbon  Steel  Plate 
from  Italy,  58  FR  7100  (February  4. 
1993)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Taiwan,  57  FR  42961  (September  17, 
1992).  Therefore,  to  assign  Sumitomo 
and  Kawasaki  a  cooperative  rate  would 
be  contrary  to  the  Department's  practice 
of  using  as  BIA  information  that  may  be 
adverse  to  a  noncooperative  respondent. 
See  Replacement  Parts  for  Self- 
Propelied  Bituminous  Paving 
Equipment  From  Canada;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  56  FR  47451  (September  19. 
1991)  ("the  noncomplying  respondent 
cannot  find  itself  in  a  better  position  as 
a  re.sult  of  failing  to  comply  with  the 
Department's  information  request  than 
had  the  respondent  provided  the 
Department  with  complete,  accurate, 
and  timely  data.").  It  would  also  be 
contrary  to  judicial  opinions  affirming 
the  Department's  practice  which  have 
ruled  that  "Commerce  may  exercise 
discretion  in  determining  what  is  the 
best  information  available  when  a 
[respondent]  has  failed  to  supply 
requested  information."  Tai  Yang  Metal 
Industrial  Co..  Lid.  v.  United  States,  712 
F.  Supp.  973.  977  (CIT  1989).  citing 
Chemical  Products  Coqjv.  United 
States,  645  F.  Supp.  289,  295  (CIT 
1986). 

Because  both  these  respondents 
refused  to  fully  cooperate  with  the 
Department  in  these  LTFV 
investigations  we  followed  our  long- 
standing practice  and  assigned  to  them 
the  BIA  rate  for  non-cooperative 
respondents. 

Comment  28.  Petitioners  argue  that 
when  a  respondent  has  been  determined 
to  be  uncooperative,  the  Department 
will  generally  apply  the  mo.st  adverse 
information  on  the  record. 

Petitioners  argue  that  the  BIA  rule 
serves  two  main  purposes.  The  first  is 
to  induce  respondents  to  comply  with 
future  reque.sts  for  timely,  complete,  and 
accurate  information.  The  second  is  to 
avoid  rewarding  a  respondent  for 
noncompliance.  To  that  end,  petitioners 
argue,  the  Department  m.ust  ensure  that 
it  applies  a  BIA  rate  that  is  reasonably 
adverse  or  prejudicial  to  the 
uncooperative  respondent.  Petitioners 
contend  that  there  is  a  common  sense 
inference  that  a  respondent  withholds 
requested  data  becau.se  a  margin 
calculated  on  that  data  would  be  more 
adverse  than  any  margin  already  on  the 
admini.strative  record. 
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T!.  Tffnre,  according  to  petitioners,  to 
.  ^^  :rf  rnte  calculated  for  a  cooperative 
respondent  as  the  BIA  rate  for  an 
ur.ooperative  respondent  would  in 
effect  reward  the  uncooperative 
respondent  for  its  noncompliance. 
Noting  that  the  Department  has  broad 
discretion  to  determine  what  to  use  as 
BIA.  petitioners  propose  that  the 
Department  calculate  BIA  for  Kawasaki 
and  Sumitomo  as  the  "highest  dumping 
margins  found  for  [other  respondents  in 
each  investigation)  weight-averaged  by 
'..he  volume  of  their  positive  margin 
sales  "  Petitioners  state  that  this 
methodology  was  used  by  the 
[Department  in  the  Notice  of  Final 
Results  and  Termination  in  Part  of 
.\ntidumping  Duty  Administrative 
Review:  3  5"  Microdisks  and  Coated 
Media  Thereof  From  Japan.  56  FR  58040 
(November  15.  1991)  (hereinafter 
Microdisks).  Petitioners  explain  that 
this  methodology  will  usually  result  in 
a  higher  dumping  margin  than  simple 
weight-averaging  because  all  sales  with 
zero  or  negative  margins  will  be 
excluded  from  the  calculation. 
Petitioners  maintain  that  this 
methodology,  based  on  the  presumption 
that  neither  respondent  had  negative  or 
zero  margins,  is  appropriate  for 
Kawasaki  and  Sumitomo  because  it 
woujd  result  in  an  adverse  BIA  margin 
and  thus  would  not  result  in  rewarding 
them  for  their  lack  of  cooperation  in 
these  LTFV  investigations. 

Kawasaki  argues  that  should  the 
Department  incorrectly  determine 
Kawasaki  to  have  been  an  uncooperative 
respondent,  the  Department  should 
fuiiow  its  longstanding  practice  for 
determining  overall  BIA  margins  for 
uncooperative  respondents,  as  outlined 
in  the  Department's  Antidumping 
.Manual.  Kawasaki  contends  that  by 
using  this  methodology  for  the  Final 
Dfctermination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Stainless  Steel  Butt-Weld 
Pipe  Fittings  from  Taiwan,  58  FR  28556 
(May  14.  1993).  the  Department 
acknowledged  that  this  methodology 
represents  the  most  adverse  BIA. 
Furthermore.  Kawasaki  states  the  Court 
of  International  Trade  has  repeatedly 
upheld  the  Department's  use  of  this 
methodology  in  prior  cases. 

Both  Kawasaki  and  Sumitomo  assert 
thpt  the  Department  was  correct  to 
reaii.r     its  established  BIA  policy  in 
Appendix  li  to  the  companion 
preliminary  determination  in  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  58  FR  7066.  7069-70 
(February  4,  1993)  by  applying  a 
common  methodology  to  all  of  the  flat- 
nlled  steel  cases. 

Kawasaki  argues  that  petitioners' 
propoFed  BIA  methodology  in  the 
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instant  investigation  contradicts 
petitioners'  prior  position  with  respect 
to  Kawasaki  (See  February  8, 1993, 
letter  from  Robert  E.  Lighthizer  and  John 
F.  Mangan),  and  petitioners'  position 
with  respect  to  the  concurrent 
investigation  on  hot-rolled  steel  from 
Belgium.  According  to  Kawasaki,  in  that 
investigation,  the  petitioner  specifically 
noted  in  its  case  brief  that  use  of  the  BIA 
methodology  outlined  in  Appendix  II 
"would  be  consistent  with  the 
Department's  long-standing  practice." 

Kawasaki  asserts  that  failure  to  follow 
a  consistent  approach  (i.e.,  applying 
petitioners'  different  BIA  proposals  in 
the  Japanese  and  Belgian  investigations) 
would  be  arbitrary  and  capricious  since, 
in  previous  investigations  and 
administrative  reviews  involving  similar 
products  from  various  countries,  the 
Department  always  has  applied  a 
common  methodology  to  determine 
what  overall  BIA  should  be  used  for 
respondents  whose  data  could  not  be 
used.  Kawasaki  notes  that,  in  particular, 
the  Department  has  applied  a  two-tiered 
approach:  One  test  for  cooperative 
respondents  and  another  test  for  non- 
cooperative  respondents. 

Kawasaki  ana  Sumitomo  assert  that 
the  petitioners'  proposed  methodology 
constitutes  an  unprecedented  and 
unwarranted  departure  from  previous 
policy  for  dealing  with  respondents  that 
the  E)epartment  considers  to  have  been 
uncooperative. 

Sumitomo  contends  that  this  practice 
dates  as  far  back  as  1985  and  argues  that 
the  Department  has  continued  with  its 
long-standing  policy  of  using  a  regularly 
calculated  dumping  margin  for  another 
respondent  as  one  of  its  two  choices  for 
BIA. 

Kawasaki  and  Sumitomo  argue  that 
Microdisks,  the  case  cited  by  petitioners 
as  precedent  for  its  BIA  proposal,  is  not 
relevant  to  these  investigations. 
Kawasaki  argues  that  Microdisks  is  not 
relevant  because  in  Microdisks,  the 
"positive  margin"  calculation  was  based 
on  respondent's  own  data  and  was 
applied  as  partial  BIA  for  massing  data 
that  represented  only  a  small  portion  of 
the  respondents  total  U.S.  sales. 

Sumitomo  argues  that  the  "positive 
margin"  methodology  used  in 
Microdisks  simply  should  not  be 
applied  as  a  precedent  for  any  overall 
BIA  rate.  According  to  Sumitomo,  Sony 
(the  subject  respondent  in  Microdisks), 
offered  no  general  objection  to  the 
Department's  use  of  said  methodology 
because  the  imports  involved  were 
relatively  insignificant  in  value. 
Consequently,  according  to  Sj^itomo, 
the  Department's  final  decision  in  that 
case  cannot  be  considered  a  meaningful 
departure  from  the  Department's 


standard.  In  support  of  this.  Sumitomo 
asserts  that  the  Department  has  never 
cited  the  Microdisks  decision  as 
precedent  for  a  comparable  BIA  in  a 
subsequent  decision,  nor  did  the 
Department  adopt  the  Microdisks 
decision  in  any  of  the  other  cases  cited 
in  petitioners'  brief.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from 
France,  58  FR  6203.  6204-05  (January 
27,  1993);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Taiwan.  57  FR  42961.  42962  (Sept.  17. 
1992);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Metal 
from  the  People's  Republic  of  China,  56 
FR  18570.  18571-72  (April  23.  1991);  or 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Brass  Sheet  and 
Strip  from  Sweden.  57  FR  29278,  29281 
(July  1,  1992). 

Kawasaki  and  Sumitomo  both  assert 
that,  in  addition  to  being  inconsistent 
with  past  Department  policy, 
petitioners'  proposal  is  based  upon 
unwarranted  assumptions  about  these 
respondents'  sales  during  the  POI. 
Kawasaki  notes  that  in  suggesting  that 
the  Department  determine  a  margin  for 
Kawasaki  by  weight-averaging  Nippon's 
LTFV  margins  by  the  volume  of 
Nippon's  positive  margin  sales, 
petitioners  suggest  that  the  Department 
disregard  every  zero  or  fair  value  sale 
and  instead  weight  average  only 
Nippon's  LTFV  sales.  Kawasaki  asserts 
that  this  is  unwarranted  because  it 
assumes  that  every  single  sale  made  by 
Kawasaki  had  a  positive  margin  (i.e., 
was  sold  at  less  than  fair  value). 
Kawa.saki  contends  that  its  confidential 
data,  wliich  remain  part  of  the  record  in 
this  investigation,  clearly  rebut  an 
inference  that  every  Kawasaki  sale  was 
made  at  less  than  fair  value.  Kawasaki 
alleges,  therefore,  that  the  Department's 
use  of  petitioners'  proposal  would  not 
be  in  accordance  with  the  law,  as 
interpreted  by  the  Federal  Circuit  in 
Rhone  Poulenc,  which  stated  that  a  rate 
would  be  punitive  if  the  Department 
rejected  a  lower  rate  in  favor  of  high 
margin  information  that  was 
demonstrably  less  probative  of  current 
conditions. 

Sumitomo  contests  a  similar  inference 
by  petitioners  regarding  Sumitomo's 
POI  U.S.  sales.  Sumitomo  asserts  that 
petitioners  are  attempting  to  justify  their 
BIA  proposal  on  the  basis  of  the 
incorrect  premise  that  Sumitomo 
withdrew  from  the  investigations 
because  it  was  afraid  the  Department 
would  discover  that  Sumitomo  had  been 
making  sales  with  high  margins. 
Sumitomo  reiterates  its  claim  that  it 
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withdrew  its  information  from  the 
record  in  these  investigations  because  of 
the  high  costs  involved  in  responding  to 
cost  questionnaires  and  because  it  was 
asked  to  provide  information  regarding 
related  resellers  which  it  does  not  have. 

Department  Position:  As  discussed  in 
our  response  to  Convment  27  above,  we 
agree  with  the  petitioners'  contention 
that  Kawasaki  and  Sumitomo  should  be 
considered  uncooperative  respondents 
for  purposes  of  these  final 
determinations.  We  furtTier  agree  with 
the  petitioners'  description  of  the 
common  sense  inference  that  a 
respondent  withholds  data  because  a 
margin  calculated  on  such  data  would 
be  more  detrimental  than  any  margin 
already  on  the  administrative  record.  As 
a  result,  the  Department's  policy  is  to 
apply  an  adverse  BIA  rate  to 
uncooperative  respondents. 

The  Department  has  a  well 
established  practice  for  determining 
what  to  use  as  an  overall  BIA  rate  for 
uncooperative  respondents.  The 
Department's  assumption  is  that  the 
highest  margin  alleged  in  the  petition  is 
the  most  adverse  rate  unless  a 
calculated  margin  is  higher.  Therefore, 
we  disagree  with  petitioners'  proposed 
BIA  methodology  for  these  final 
determinations.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Sulfur 
Dyes,  Including  Sulfur  Vat  Dyes  from 
India.  58  FR  11835  (March  1.  1993), 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
ft-om  Germany,  54  FR  18992  (May  3, 
1989)  (hereinafter  AFBs  Germany, 
1989),  Final  Results  of  Antidumping 
Duty  Administrative  Reviews: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Farts 
Thereof  From  France,  et  al.  57  FR 
28360,  28379  (June  24,  1992) 
(hereinafter  AFBs  from  France),  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Dried  Heavy  Salted 
Codfish  from  Canada,  50  FR  20819  (May 
20. 1985).  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Steel  Wire  Rope 
from  Mexico,  58  FR  7531  (February  8, 
1993);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipes  from  Taiwan,  57 
FR  53705  (November  12,  1992);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Personal  Word  Processors  from 
Japan,  55  FR  31101  (July  19,  1991),  NSK 
Ltd.  V.  United  Stales,  809  F.  Supp.  115, 
119  (CIT  1992);  and  Asociacion 
Colombiana  de  Exportadores  de  Flores 
V.  United  States.  717  F.  Supp.  834,836- 
/  (CIT  1989),  affd  901  F.  2d  1089  (Fed. 
Cir.  1990)  cert,  denied  sub  nom., 
Floramerica,  S.A.  v.  United  States,  498 
U.S.  848  (1990).  In  accordance  with  that 


longstanding  practice,  for  these  final 
LTFV  determinations,  we  have  applied 
as  BIA  for  Kawasaki  and  Sumitomo,  the 
higher  of:  the  highest  rate  in  the  petition 
or  the  highest  calculated  rate  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  these  LTFV 
investigations. 

NKK 

Comment  29:  Petitioners  state  that  the 
Department  must  rely  upon  total  BIA  to 
calculate  NKK's  final  margin,  due  to  (1) 
NKK's  failure  to  comply  with  the 
Department's  explicit  instructions 
regarding  the  submission  of  replacement 
sales  tapes  and  (2)  NKK's  incorporation 
of  several  unrequested  and  unverified 
changes  in  the  replacement  sales  tapes. 
Petitioners  contend  that  these  revisions 
amount  to  untimely  new  information 
which  must  be  rejected  under  the 
regulations.  Petitioners  cite  AFB's  from 
Germany  (1989),  which  states  that  the 
Department  will  allow  revisions  to 
responses  after  the  preliminary 
determination  and  during  verification 
only 

so  long  as  the  revisions  are  minor  and  do  not 
constitute  "new  responses."  *  *  *  Substantial 
revisions  submitted  after  the  Preliminary 
Determination  are  not  accepted  l)ecause 
insufficient  time  exists  at  that  point  to 
analyze  and  verify  the  data. 

NKK  states  that  the  Department  has 
no  factual  or  legal  basis  to  apply  total 
BIA  against  NKK  in  this  investigation. 
NKK  contends  that  petitioners  have 
disregarded  NKK's  numerous 
submissions  to  Commerce  which  made 
clear  what  database  was  being  used  for 
purposes  of  the  investigation  and 
verification.  According  to  NKK,  the 
Department  specifically  stated  that  it 
wanted  a  single  set  of  tapes  after 
verification,  and  that  such  tapes  would 
include  the  corrections  that  NKK  had 
already  put  on  the  record  and  any 
further  changes  the  Department  might 
request  at  verification.  After 
verification,  the  Department  requested 
that  NKK  submit  tapes  using  a 
December  1992  closing  date,  which 
according  to  NKK  is  fully  consistent 
with  Commerce's  express  instructions 
in  the  questionnaire  for  respondents  to 
submit  updated  home-market  sales 
information.  NKK  states  that 
Department  officials  verified  the 
corrected  updated  databases  found  in 
the  May  11  tapes,  not  the  December  7, 
1992  computer  tapes.  The  sales  database 
and  printouts  used  at  verification 
included  the  rebate  information  and  the 
product  matching  information  that 
Commerce  verified,  and  complied  with 
Commerce's  request  in  the 
questionnaire  for  updated  data.  The 


Department  fully  verified  the 
underlying  data,  and  the  methods  by 
which  NKK  extracted  the  data  from  its 
computer  database. 

Department  Position:  We  agree  with 
respondent.  Petitioners  arguments  for 
using  BIA  arise  from  a  basic 
misunderstanding  of  which  tape  was 
verified  by  the  Department.  The 
Department  used  a  tape  dated  December 
7, 1992,  for  purposes  of  calculating  the 
preliminary  dumping  margins  for  NKK. 
On  two  occxjsions  thereafter  (December 
21.  1992  and  February  19,  1993),  NKK 
submitted  documents  identifying  errors 
it  had  discovered  in  it^  December  7 
tape.  On  those  occasions,  NKK  offered 
to  submit  new  tapes  to  the  Department. 
On  each  occasion,  the  Department 
declined,  stating  that  if  it  deemed 
necessary,  it  would  request  a  new  tape 
incorporating  corrections  uncovered  at 
verification. 

The  May  11,  1993  tape,  which  we 
requested,  reflects  all  the  changes  which 
NKK  pointed  out  in  their  December  21 
letter.  The  Department  agreed  to  the 
corrections  noted  by  NKK  and  it  is  this 
subsequent  updated  tape  (with 
shipment,  rebate,  and  payment  data 
through  December  1992)  which  was  the 
basis  of  our  verification,  as  is  made  clear 
in  the  verification  report.  As  a  result, 
the  information  upon  which  we  are 
basing  our  final  determination  has  been 
fully  verified  by  the  Department.  For 
further  information,  please  see  the  June 
3,  1993  Memorandum  to  the  File,  which 
further  details  the  above  chronology. 

Petitioners  are  simply  incorrect  in 
stating  that  NKK  did  not  indicate  errors 
in  its  December  7  concordance  matches 
In  the  letter  of  Deceniber  21 ,  NKK  made 
clear  that  certain  variables  were 
misclassified  and  thereby  affected  the 
matching  criteria.  These  were  then 
corrected  on  the  later  tape  that  was 
verified.  Petitioners  are  also  incorrect  in 
alleging  that  the  new  tapes  include 
numerous  changes  not  requested  by  the 
Department  at  verification.  The  AFBs 
from  Germany  case  is  inapposite 
because  in  this  case  the  revisions 
accepted  by  Commerce  are  minor  and 
have  been  verified  and  were  properly 
used  in  determining  NKK's  final 
dumping  margins. 

Comment  30:  Petitioners  contend  that 
the  Department  improperly  included  in 
its  FMV  calculation  NKK's  sales  that 
were  made  outside  the  ordinary  course 
of  trade.  NKK  indicated  in  its  section  B 
response  that  it  made  certain  sales  of 
material  which  was  not  produced  in 
response  to  a  customer  order,  but 
instead  was  material  that  was  produced 
in  excess  of  an  order  (overroll  material), 
to  more  efficiently  complete  a 
production  run. 
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Although  oveiToll  material  is 
physically  identical  to  ordinary 
material,  petitioners  contend  that 
because  NKK  treats  ovtrrolls  the  same 
way  it  treats  scrap  in  its  internal  cost 
accounting  system,  NKK's  sales' of 
overrolls  are  not  made  in  the  ordinary 
course  of  trade. 

Petitioners  add  that,  by  law,  the 
Department  may  not  base  FMV  on  sales 
out  of  the  ordinary  course  of  trade. 
Petitioners  go  on  to  say  that  although 
the  Department  considered  the  physical 
characteristics  in  determining  prime 
and  non-prime  material,  it  should  have 
also  considered  other  circumstances  of 
the  transaction  to  determine  whether  all 
the  sales  were  made  in  the  ordinary 
course  of  trade.  These  other 
circumstances  noted  by  petitioners  are: 
frequency  of  sale;  the  quantities  sold  in 
total  and  in  each  transaction  relative  to 
sales  of  the  primary  product;  whether 
the  price  reflects  extraordinary 
circumstances  rather  than  normal 
market  forces;  profit  margins  on  the 
sales;  and  respondent's  own 
categorization  of  the  material. 

Petitioners  note  that  NKK  treats  the 
cost  of  producing  the  overroll  material 
as  part  of  the  cost  associated  with 
production  of  subject  merchandise  sold 
in  the  ordinary  course  of  trade.  As  a 
result,  petitioners  allege  that  NKK  has 
inflated  the  costs  of  producing  the 
"ordinary  product"  because  these  costs 
absorb  the  costs  of  the  overroll 
transactions.  For  this  reason,  NKK 
claims  that  the  Department  should 
exclude  sales  of  overrolls  from  the  sales 
below  cost  investigation  for  cold  rolled 
products.  Petitioners  contend  that  if 
such  prodi'cts  are  excluded  from  the 
sales  below  cost  investigation,  they 
should  also  be  excluded  from  the  home 
market  database  when  calculating  FMV. 
since  it  would  clearly  be  improper  to 
exclude  overroll  product  from  the  cost 
test  then  include  it  in  the  FMV 
calculation. 

NKK  agrees  with  petitioners  that 
overroll  transactions  should  be 
excluded  from  the  Department's  cost 
test.  NKK  also  states  that  overroll  sale.s 
should  be  included  in  home  market 
sales  when  calculating  FMV  because  it 
produces  overrolls  to  fill  spare  time 
between  production  for  specific  orders 
or  to  attain  optimal  production  lots,  and 
that  the  overroll  material  is  physically 
identical  material  sold  in  the  ordinary 
course  of  trade. 

NKK  also  argues  that  a  substantial 
proportion  of  its  reported  overroll 
transactions  fall  within  the  price  range 
of  "ordinary  sales"  established  by  its 
non-overroll  transactions. 

D'partment  Position:  The  Department 
has  determined  not  to  include  sales  of 


"overroll"  production  in  the  arm's 
length  test  for  related  resellers,  the 
calculation  of  FMV,  and  in  the  COP  test 
for  the  purposes  of  these  investigations. 
In  order  to  make  the  most  accurate  sales 
comparisons,  we  are  comparing  sales  of 
prime  products  to  only  sales  of  prime 
product.?.  For  purposes  of  the 
administrative  reviews,  the  Department 
will  consider  whether  overrun  or 
"overroll"  production  is  equivalent  to 
prime  production  if  it  is  not  sold 
outside  the  ordinary  course  of  trade. 

Comwtnt  31:  Petitioners  contend  that 
the  Department  should  use  partial  BIA 
to  account  for  home  market  hot  rolled 
related  party  sales  which  do  not  meet 
the  Department's  definition  of  arm's 
length  sales.  Citing  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Internal  Combustion 
Industrial  Forklift  Trucks  from  Japan,  57 
FR  3157,  3179-83  (Jan.  28,  1992) 
(hereinafter  Forklift  Tnicks  from  Japan), 
petitioners  argue  that  if  a  respondent 
cannot  show  that  sales  are  at  arm's 
length,  and  sales  through  the  related 
party  are  a  significant  percentage  of  all 
sales  in  the  home  market,  the 
Department  will  calculate  foreign 
market  value  on  the  basis  of  the  sales 
price  to  the  first  unrelated  party. 
Petitioners  allege  that  since  NKK  chose 
to  ignore  the  Department's  requests  to 
report  the  sale  to  the  first  unrelated 
party,  it  is  likely  to  be  hiding  higher 
home  market  prices,  as  it  is  reasonable 
to  assume  that  the  related  party  made  a 
profit  on  its  sales  to  unrelated 
customers. 

Because  NKK  did  not  report  its  first 
unrelated  sales,  petitioners  argue  that 
the  Department  should  use  BIA  to 
impute  a  home  market  .sales  price 
whenever  NKK's  sales  to  related  parties 
were  not  at  arm's  length  prices.  As  BIA, 
petitioners  suggest  using  the  highest 
price  per  ton  riiarged  for  each 
CONNUM  to  an  unrelated  buyer.  For 
each  CONNUMH,  the  hight-st  price 
should  be  applied  to  the  total  tonnage 
of  non-arm's  length  sales.  Petitioners 
contend  this  follows  Department 
practice  as  found  in  Fish  Netting  Fibers, 
Japan,  48  FR  43210  (Sf  pt.  23,  1983). 

NKK  argues  that  if  the  Department 
applied  a  more  rea.sonable  methodology 
to  test  related  party  sales,  all,  or 
substantially  all  of  NKK's  sales  of  hot 
rolled  material  to  related  parties  would 
be  considered  by  the  Department  to  be 
at  arm's  length. 

NKK  takes  exception  to  petitioners 
argument  that  it  "ignored"  the 
Department's  request  to  report  the  first 
unrelated  sale  of  hot  rolled 
merchandise.  Citing  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Gray  Portland  Cement  and 


Clinker  from  Mexico,  58  FR  25803, 
25807  (April  28,  1993)  (hereinafter 
Cement  and  Clinker  from  Mexico), 
Small  Busine.ss  Telephones,  Japan,  57 
FR  4949,  4950  (Feb.  11.  1992),  and  the 
Departments'  questionnaire  in  this 
proceeding  (page  A-5),  NKK  chose 
instead  to  demonstrate  that  its  sales  to 
related  customers  were  at  arm's  length. 
In  any  event,  the  first  sale  to  an 
unrelated  purcha.ser  would  have 
occurred  at  a  ui'^f^erent  level  of  trade. 
Thus,  according  to  NKK,  considering 
that  most  of  NKK's  related  party  sales  at 
the  same  level  of  trade  are  demonstrably 
at  arm's  length,  NKK  argues  that  there 
is  no  basis  to  use  BIA  in  this  instance. 
NKK  relies  upon  the  Department's 
preliminary  determination  to 
demonstrate  that  NKK's  claim  is 
substantially  correct,  and  that  a 
substantial  majority  of  NKK's  related 
party  sales  passed  even  the 
Department's  "biased"  related  parties 
test.  NKK  argues  the  test  is  biased 
becau.se  it  allows  the  Department  to  use 
related  party  prices  only  if  they  are 
higher  than  unrelated  party  prices,  thus 
rai.sing  the  average  home  market  price 
and  the  dumping  margin. 

Department's  Position:  Although  we 
agree  with  petitioners  that  NKK  did  not 
report  downstream  sales,  we  disagree 
with  petitioners'  proposed  application 
of  BI.A.  As  we  explained  for  all  these 
cases  in  the  preliminary  determinations 
(See  Appendix  II  to  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina),  we  believe  it  is  most 
appropriate  to  determine  whether  sales 
to  specific  customers  were  made  en  an 
arm's  length  basis,  in  accordance  with 
past  Departmental  practice.  To  the 
extent  that  dropping  related  party  sales 
that  fail  the  arm's  length  test  from  the 
product  concordance  leaves  U.S.  sales 
without  an  adequate  foreign  market 
match,  we  have  applied  BIA  to  these 
U.S.  sales.  As  BIA,  we  u.sed  the  higher 
of  either  (1)  the  average  of  all  margins 
alleged  in  the  petition  for  the  class  or 
kind  of  merchandise,  or  (2)  the  highest 
non-aberrational  calculated  margin  for 
any  other  sale  of  merchandise  of  the 
same  class  or  kind  made  by  the  same 
respondent.  Again,  we  believe  that  it  is 
not  appropriate  to  apply  BIA  in 
situations  where  there  is  an  adequate 
basis  for  determining  FMV.  For  the.se 
rea.sons,  we  have  continued  to  apply 
BIA  in  the  context  of  the  arm's  length 
test  ds  we  did  in  the  preliminary 
determinations. 

We  agree  with  NKK's  contention  that 
comparing  the  first  sale  of  NKK 
merchandise  to  an  unrelated  purchaser 
in  the  home  market  (i.e.,  a  down.stream 
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sale)  to  a  trading  company  sale  in  the 
US  market  would  necessitate  a 
comparison  between  two  levels  of  trade. 
However,  for  purposes  of  matching,  the 
Department  emphasizes  the  physical 
characteristics  of  the  merchandise  over 
the  level  of  trade  at  which  the 
transactions  occurred. 

In  Fork  Lift  Trucks  from  Japan,  the 
Department  stated  that  it  would  base 
FMV  on  the  sales  price  to  the  first 
unrelated  party  when  a  "significant 
percentage"  of  home  market  sales  are 
made  to  a  related  party.  In  this  instance, 
NKK's  total  sales  to  related  parties  do 
not  approach  the  percentage  of  related 

[)arty  sales  made  at  prices  below  arm's 
ength  found  in  Fork  Lift  Trucks  from 
Japan. 

Comment  32:  Petitioners  argue  that 
the  Department  should  apply  BIA  to  all 
NKK's  home  market  cold  rolled  related 
party  sales  because  NKK  did  not  report 
these  sales.  Petitioners  allege  that  NKK 
misinterpreted  the  Department's 
instructions  regarding  the  Department's 
"Streamlining"  procedures.  According 
to  petitioners,  the  Department's 
streamlining  procedures  excuse 
respondents  m  these  steel  cases  from 
reporting  "home  market  sales  from 
related  resellers  to  unrelated  customers 
if  the  total  of  those  sales  to  related 
companies  comprises  less  than  five 
percent  of  volume,  of  total  •  •  •  home 
market  sales."  Petitioners  allege  that 
NKK's  failure  to  respond  to  the 
Departments  request  leaves  open  the 
possibility  that  NKK  may  be  hiding 
higher  home  market  prices.  As  a  result, 
petitioners  advocate  partial  BIA  for 
these  sales  by  taking  the  highest  price 
charged  per  ton  on  a  single  sale  and 
weight-averaging  this  price  in  the  FMV 
calculation  for  each  CONNUMH. 

Respondent  states  that  it  was 
instnjcted  by  the  Department  to  not 
report  these  sales,  in  accordance  with 
the  Departments  October  9,  1992  letter 
to  NKK  regarding  the  Department's 
streamlining  procedures. 

Department's  Position:  We  agree  with 
respondent.  NXK's  home  market  cold 
rolled  related  party  sales  fell  below  the 
five  percent  cut-off  noted  in  our 
streamlining  procedures;  thus  NKK  was 
not  required  to  report  these  sales.  This 
was  made  known  to  respondent  in  our 
letter  of  October  9.  1992  which  stated 
"(bjecause  NKK's  sales  of  cold  rolled 
products  to  related  trading  companies 
are  less  than  five  percent  of  total  home 
market  sales,  you  need  not  report  these 
sales.  "  Therefore  there  is  no  justification 
to  resort,  to  BIA  for  these  sales. 

Comment  33  Petitioners  argue  that 
the  Department  should  reject  NKK's  two 
proposed  modifications  to  the 
Department's  product  n^.atching 


methodology.  First,  NKK  proposed 
dividing  the  high  carbon  steel  category 
(i.e..  steel  with  a  carbon  content  of  0.26 
percent  or  greater)  into  two 
subcategories:  (1)  Steel  with  a  carbon 
content  between  0.26  and  0.52  percent, 
and  (2)  steel  with  a  carbon  content 
greater  that  0.52  percent.  Second,  NKK 
proposed  changing  the  Department's 
definition  of  tin  mill  black  plate  (TMBP) 
to  be  consistent  with  the  ITC's 
definition.  Petitioners  note  that  neither 
proposal  was  submitted  when  interested 
parties  were  given  the  opportunity  to 
comment  on  the  model  match 
methodology,  and  thus  NKK's  proposals 
are  untimely.  In  addition,  citing  United 
Engineering  &■  Forging  v.  United  States, 
779  K.Supp.  1375,  1381  (CIT  1991), 
petitioners  contend  that  NKK  was 
unjustified  in  unilaterally  changing  the 
Department's  model  match  hierarchy. 

With  regard  to  the  establishment  of 
two  high-carbon  categories,  NKK  argues 
that  using  a  single  category  for  high 
carbon  steel  guarantees  that  the 
Department  will  be  making  a  distorted 
price  comparison  because  the  range  of 
products  which  fall  into  this  category  is 
simply  too  great.  NKK  contends  that  the 
higher  the  carbon  content,  the  higher 
the  cost  of  manufacture,  and  that  the 
pricing  policies  of  both  the  U.S.  and 
Japanese  industry  reflect  that  fact.  NKK 
further  states  that  it  should  not  be 
penalized  simply  because  it  did  not 
raise  this  issue  during  the  August  1992 
comment  period,  more  than  two  months 
before  the  section  B  and  C  questionnaire 
responses  were  due. 

Regarding  its  proposal  to  match 
TMBP  with  TMBP,  NKK  again  argues 
that  this  modification  will  eliminate  a 
pricing  distortion  that  currently  exists 
in  the  model  match  methodology.  It 
would  also  ensure  consistency  with  the 
ITC  definition  of  TMBP,  which  defines 
it  as  an  uncoated  cold-rolled  steel  that 
"can  be  used  as  the  substrate  for 
tinplate,  tin- free  steel,  or  other  coated 
flat  products." 

Finally,  NKK  points  out  that  this 
proposed  reclassification  would  require 
no  adjustment  to  the  model  matching 
framework  as  the  proposal  merely 
reclassifies  TMBP  from  category  Bl  to 
B3,  and  NKK  has  submitted  tapes  with 
this  change  already  made. 

Department  Position:  We  agree  with 
petitioner.  Regarding  NKK's  proposal  to 
split  the  high  carbon  category  at  the  0.52 
percent  carbon  level,  the  Department 
notes  that  no  interested  party  raised 
concerns  about  the  decision  to  segregate 
high  carbon  steel  from  standard  steel  at 
the  0.26  percent  level  during  the 
comment  period  on  model  match 
methodology.  Further,  no  additional 
carbon  level  groupings  were  suggested 


by  any  interested  party  during  the 
available  comment  period,  including 
producers  which  specialize  in  high 
carbon  steels.  In  addition,  NKK 
specifically  noted  in  its  comments  that 
the  only  suggested  carbon  level  division 
in  cold  rolled  merchandise  should  be  at 
the  0.26  percent  level.  The  Department 
also  notes  that  the  single  category  for 
high  carbon  steels  is  consistent  with  the 
Department's  experience  over  the  course 
of  its  enforcement  of  various  steel  trade 
programs. 

NKK  also  proposed  that  the 
Department  reclassify  some  of  NKK's 
cold  rolled  steel  sales  of  less  than  0.014 
inch  as  "other"  because  not  all  that 
material  is  considered  tin  mill  black 
plate  (TMBP)  by  NKK.  The  Department 
has  determined  to  maintain  the  model 
matching  criteria  as  initially  presented. 

NKK  raised  no  concerns  about  non- 
black  plate  cold  rolled  sheet  that  was 
less  than  0.0141  inch  in  thickness.  In 
fact,  NKK  specifically  noted  in  its 
comments  that  cold  rolled  sheet  other 
than  black  plate  was  greater  than  0.0141 
inch  in  thickness.  Therefore,  for 
purposes  of  this  investigation  we  will 
continue  to  classify  material  less  that 
0.014  inch  as  black  plate. 

Comment  34:  Petitioners  argue  that 
the  Department  should  not  deduct  any 
home  market  movement  expenses  from 
FMV  because  NTCK's  allocation 
methodology  is  inaccurate, 
unreasonable,  and  because  these  charges 
are,  in  part,  based  upon  movement 
charges  paid  to  related  parties. 

Petitioners  allege  that  NKK's 
methodology  of  calculating  movement 
expenses  based  upon  the  type  or 
method  of  movement,  the  use  of  an 
overall  average  cost  during  the  POI,  and 
the  allocation  of  these  costs  to  specific 
transactions  based  on  the  way  the 
material  would  "most  likely"  have  been 
transported,  is  unreasonable  and 
inaccurate.  Citing  AFBs  from  France,  57 
FR  28398,  petitioners  argue  that  the 
Department  "prefers  expenses  to  be 
reported  on  a  transaction-by-transaction 
basis,"  but  that  the  Department  may  also 
accept  other  "reasonable  allocation" 
methodology  if  respondent  is  incapable 
of  providing  transaction  specific 
expenses,  as  stated  by  the  Department  in 
AFBs  from  Germany.  Moreover,  as 
stated  in  AFBs  from  France,  any 
allocation  methodology  used  by 
respondent  must  be  "representative  of 
actual  expenses  incurred."  Petitioners 
contend  that  NKK's  allocation 
methodology  clearly  falls  short  of  these 
Departmental  standards  since  it  fails  to 
show  a  concerted  effort  to  reflect  reality. 
Petitioners  suggest  this  is  exemplified 
by  NKK's  use  of  a  six  month  POI 
average,  instead  of  the  more  reasonable 
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m.r.'nlv  POI  averaKH'!  Pet;t'or.ers 
"'..".■•'r'i  tha'  rv  avf?—*;::"^  ':i".-i''  the 
enure  POI  NKK  is  straying  farther  from 
actual  mov  ■-:  -:  ■,  >?xpenses  for  no 
3r:  i:rt:.'  r>^rts  n.  since  more  fluctuations 
arid  ui.reprdsentative  costs  are  likeiy  to 
occur  during  a  six  month  period  than 
during  the  month  in  which  a  particular 
order  is  shipped. 

Petitioners  also  allege  that  NKK 
improperly  included  related  party 
charges  in  its  movement  expense 
calculation.  NKK  has  cl&imed  that  these 
services  were  provided  on  an  arm's 
length  basis.  Citing  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom,  58  FR  6207.  6211  (Jan.  27. 
1993],  petitioners  argue  that  the 
Department  considers  expenses  charged 
by  related  parties  only  if  they  are  made 
at  arm's  length  prices:  a  respondent  can 
demonstrate  the  arm's  length  nature  of 
such  charges  by  "conclusively"  showing 
that  an  unrelated  party  makes  the  same 
services  available  at  an  equal  or  lower 
cost  than  that  actually  paid  by 
respondent.  In  doing  so,  respondent 
must  compare  tha  actual  rates  it  is 
charged  by  the  related  company  with 
those  of  an  unrelated  supplier,  as  stated 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Cement  and  Clinker 
from  Mexico,  55  FR  29244.  29251  (July 
18, 1990).  Petitioners  contend  that 
NKK's  submissions  indicating  that 
related  and  non-related  providers 
receive  the  same  rate  schedule  are 
insufficient  bttcause  there  is  no 
documentation  to  indicate  that  these 
rates  were  acceptable  to  NKK  nor  that 
NKK  paid  these  rates.  In  addition,  NKK 
provided  only  sample  pages  of  its 
trucking  rate  schedule  and  did  not 
provide  information  regarding  non-price 
factors  such  as  payment  conditions  and 
quantity  discounts  offered  by  tlie  freight 
companies. 

NKK  argues  that  it  submitted 
information  indicating  the  "average  per 
shipment  ton"  inland  freight  m.ovement 
expense  using  the  summary  sheets  NKK 
keeps  in  the  ordinary  course  of 
business.  It  then  allocated  those 
averages  over  specific  '.ransactions 
based  upon  thai  way  in  which  the 
pait-cular  transaction  was  most  hkely  to 
have  been  transported.  The  Department 
verified  the  movement  charges  reported 
by  KKK.  and  tied  reported  movement 
charges  to  specific  transactions  and  to 
the  Summary  cf  Avera'.^e  Inland  Freight 
Movement  Expense*.  NKK  contends 
that  even  though  this  system  does  not 
capture  the  exact  movement  expense  on 
a  trr.nsactionai  basis,  it  clearly 
rv'piysents  a  reasonable  methodology. 
ail  J  ;t  is  a  methodology  used  by  NKK  in 


its  normal  course  of  business  (see  AFBs 
from  Germany).  NKK  asserts  that  the 
alternative,  some  form  of  overall 
average,  is  by  its  very  nature  less  precise 
than  NKK's  methodolc^. 

In  addition,  NKK  claims  that  it  has 
demonstrated  that  all  of  its  related 
companies,  which  provide 
transportation  services,  do  so  at  arm's 
length  prices.  NKK  argues  that  the 
Department's  verificatron  confirmed 
that  the  amount  paid  to  related  and 
unrelated  trucking  companies  for 
shipment  to  distribution  warehouses  or   ' 
end  users  in  the  home  market  did  not 
vary. 

Department  Position:  We  disagree 
with  petiticrer.  The  methodology  used 
by  NKK  in  calculating  its  home  market 
movement  expenses  is  not 
unreasonable.  The  Department 
considers  the  use  of  a  six-month  POI 
average  in  determining  movement 
expenses  to  be  reasonable  because  at 
verification  we  found  no  evidence  to 
indicate  thiat  the  six  month  average 
varies  substantially  from  tlie  six 
monthly  averages.  Further,  the 
Department  disagrees  vrith  petitioners' 
premise  that  NKK  improperly  included 
related  party  movement  charges  in  its 
movement  expense  calculations.  As 
stated  in  the  verification  report,  the 
Department  verified  that  related  and 
unrelated  suppliers  were  paid  the  same 
amount  for  identical  transportation 
destinations.  And  as  both  these  cases 
indicate,  if  the  prices  paid  for  services 
rendered  by  related  parties  are 
determined  to  be  at  arm's  length,  the 
Department  will  accept  their  associated 
price  adjustments  if  they  are  otherwise 
warranted. 

Comment  35:  Petitioners  argue  that 
NKK's  warehousing  expenses  are  not 
directly  related  to  sales  of  the  subject 
merchandi.":e.  Because  NTCK 
acknowledges  that  it  voluntarily  and 
without  contractual  agreement  provides 
warehousing  services  to  its  home  market 
customers,  petitioners  contend  that  the 
Department  should  affirm  its 
preliminary  determination  that  such 
expenses  are  indirect 

Petitioners  state  that  the  Department 
may  consider  warehousing  expynses  to 
be  direct  selling  expenses  and  deduct 
them  from  FMV  only  if  the  respondent 
is  able  to  demonstrate  that  the  expense 
was  incurred  after  the  sale  and  that  it 
was  directly  related  to  the  sale.  Citing 
Final  Results  of  Antidumping  Duly 
Administrative  Review:  Portable 
Electric  Typewriters  from  Japan,  53  FR 
40926,  40934  (Oct.  19,  1988) 
(hereinafter  PETS  from  Japan),  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Brass  Sheet  and  Strip  from  the 
Federal  Republic  of  Korea.  51  FR  40833 


(.N'ov,  10,  1986)  (hereinafter  Brass  Sht^f 
and  Strip  from  Korea),  petitione.-s  a.'-gue 
that  NKK  must  prove  that  this  post-sale 
warehousing  was  a  "condition  of  sale", 
i.e.,  that  the  warehousing  was  pursuant 
to  contractual  requirements.  To  qualify 
9s  a  direct  selling  expense,  there  must 
be  a  "specific"  and  "explicit" 
contractual  agreement  requiring 
respondent  to  warehouse  subject 
merchandise,  as  stated  by  the 
Department  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Porcelain-On-Steel  Cocking  Ware  from 
Mexico,  51  FR  36435,  36438  (Oct.  10. 
1986)  (hereinafter  Cooknig  \Var«  "rom 
Mexico)  and  Final  Detennination  of 
Sales  at  Less  Than  Fair  Value:  T.j  '1 
Steel  from  the  Federal  Republic  of 
Germany,  48  FR  25247,  25249  (ji:ne  6, 
1983).  NKK's  claims  that  customers 
"expect"  it  to  warehouse  subject 
merchandise  after  the  sale  does  not 
amount  to  the  "specific"  or  "explicit" 
contractual  agreement  required  by  the 
Department.  As  a  result,  the  Departjnent 
should  not  deduct  warehousing  from 
FMV  as  a  direct  selling  expense. 

NKK  contends  that  its  warehousing 
expenses  are  directly  related  to  its  sales, 
reflecting  actual  post-sale  warehousing 
expenses  rather  that  the  cost  of  carrying 
home  market  inventory.  NKK's 
merchandise  is  produced  in  response  lu 
specific  orders  and  is  occasionally 
stored  in  the  warehouse  pending 
distribution  to  particular  customers 
pursuant  to  pailicular  sales  transactions. 
Thus,  warehousing  costs  are  incurred 
after  the  date  of  sale.  Although  thore  are 
no  specific  contractual  agreements 
between  NKK  and  its  customers  in  the 
home  market  to  assume  warehousing 
expenses.  NKK's  customers  know  alxiut 
these  facilities  and  expect  NKK  to  use 
them  if  the  production  and  shipment 
schedules  require  holding  the  fi.aished 
material.  NKK  argues  that  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Carbon  Steel  Wire  Rod  from 
Trinidad  and  Tobago,  43  FR  43206, 
43207  (Sept.  22,  1983)  allows  the 
Department  to  consider  warehousing  a 
direct  selling  expense.  In  addition,  as 
verified  by  the  Department,  NKK  tracks 
these  expenses  using  the  same 
accounting  system  as  is  used  for 
movement  expenses.  In  fact,  all  these 
items  are  summarized  in  NKK's 
monthly  accounting  records  as  direct 
selling  expenses  because  they  can  be 
directly  tied  to  particular  sales 
transaction  J. 

Department  Position:  NKK 
acknowledges  that  it  provides  pos'.-sale 
warehousing  to  its  customers  and  that  it 
provides  this  service  without  the  use  of 
contracts  or  formal  agreements,  .a.s  such. 
petitioners  are  correct  in  citing  Bnss 
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Sheet  and  Strip  from  Korea,  which 
discusses  warehousing  not  done  under 
contractual  obligation  to  the  purchasers 
but  merely  to  position  the  merchandise 
for  immediate  delivery  ir>»o  the  market. 
We  also  agree  with  petitioners' 
interpretation  of  Cooking  Ware  from 
Mexico.  In  this  case,  petitioner 
requested  the-  Department  deny  an 
adjustment  to  home  maiket  prices 
because  the  "home  market  contracts 
[do)  not  explicitly  require  Irespondent) 
to  store  merchandise  before  or  after  the 
date  of  sale."  The  Department  agreed, 
determining  that  these  expenses  "are 
not  directly  related  to  the  sales  under 
consideration  and,  therefore,  are  not  an 
allowably  adjustment." 

We  note,  however,  that  in  two 
subsequent  cases,  PETs  from  Japan  and 
AFBs  from  France,  that  the  Department 
has  determined  that  post-sale 
warehousing  which  can  be  directly  tied 
to  specific  sales  would  be  treated  as  a 
direct  selling  expense.  In  neither  case 
did  the  Department  state  that  a 
contractual  obligation  was  necessary  in 
order  to  consider  post-sale  warehousing 
lied  to  specific  sales  to  be  a  direct 
expense. 

In  this  instance,  NKK's  claimed  post- 
sale  warehousing  expenses  were  fully 
verified  and  were  tied  to  specific 
transactions.  As  a  result,  the  Department 
agrees  with  respondent,  considers 
NKK's  home  market  post-sale 
warehousing  expenses  to  be  verified  as 
directly  related  to  the  sales  to  which 
they  apply,  and  will  adjust  FMV 
accordingly. 

Comment  36:  Petitioners  note  that 
NKK  requires  trading  companies  to 
make  payments  in  two  parts,  a 
prepayment  and  a  post-shipment 
payment.  On  the  prepayment,  NKK 
reports  a  "net  financial  benefit"  equal  to 
the  gross  benefit  of  having  the  use  of  the 
noney  prior  to  shipment  minus  the  cost 
of  the  interest  paid  to  the  trading 
company  whicn  made  the  prepayment. 

Petitioners  contend  that  NKK  Is  not 
f.ntitied  to  an  adjustment  to  U.S.  price 
.^ir  the  imputed  benefit  reported  in  its 
.;uestionnaire  response.  Petitioners 
a'lege  that  there  is  no  indication  that 
NKK  actually  invested  these  funds  at 
the  short-term  borrowing  rate  it  used  in 
;:s  calculation  of  the  benefit.  Instead, 
petitioners  believe  it  is  likely  that  NKK 
used  the  advance  funds  to  finance  its 
operations,  therefore  the  benefit  that 
NKK  reports  is  not  an  actual  benefit  but 
rather  an  imputed  or  theoretical  benefit 
which  does  not  reflect  its  actual  cost  of 
extending  credit  in  the  U.S.  Petitioners 
cite  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Steel  Pipes  and 
Tubes  from  Japan,  57  FR  7105  Qan.  11, 
1983)  (hereinafter  Steel  Pipes  and  Tubes 


from  Japan)  as  en  example  of  identical 
circumstances  in  which  the  Department 
denied  the  request  of  respondents, 
including  NKK,  for  an  adjustment  for 
the  sam.e  type  of  "benefit."  Petitioners 
also  ate  Cement  and  Clinker  from 
Mexico  as  a  case  in  which  the 
Department  confirmed  that 
"opportunity  benefits"  will  only  be 
taken  into  account  by  the  Department  at 
the  "annual  rate  of  snort-term 
investments."  Petitioners  contend  that 
even  if  NKK  had  invested  the 
prepayments,  and  there  is  no  evidence 
that  it  did,  it  is  unlikely  that  it  would 
have  invested  them  at  its  short  term 
borrowing  rate.  Instead,  it  would  have 
received  a  much  lower  short-term 
investment  rate,  which  would 
approximate  the  interest  rates  it  paid  to 
its  customers  for  advance  payment. 
NKK  argues  that  the  Department 
requires  respondents  to  calculate  an 
imputed  credit  expense  for  its  home 
market  and  U.S.  sales  in  order  to  make 
an  adjustment  to  refiect  the  different 
credit  costs  applicable  in  the  home 
market  and  the  U.S.  market.  NKK  argues 
that  it  receives  an  undeniable  net 
financial  benefit  from  its  prepayment 
arrangement. 

According  to  NKK,  the  Department 
acknowledges  that  a  company  incurs 
expenses  during  the  period  of  time 
between  shipment  of  merchandise  and 
payment  for  that  merchandise.  These 
expenses  are  incurred  as  a  result  of 
either  borrowing  funds  pending  receipt 
of  payment  or  having  funds  tied  up  due 
to  the  existence  of  accounts  receivable. 
NKK  argues  that  the  benefits  from  the 
advance  payment  funds  are  no  more 
theoretical  than  the  opportunity  cost  the 
Department  imputes  from  the  delay  in 
payment.  Although  petitioners  focus  on 
whether  NKK  actually  invested  the 
advance  payment  benefit,  the 
Department  admitted,  in  Silver  Heed 
America  Inc.  v.  United  States,  679  F. 
Supp.  12,  17  (OT  1988),  that  its 
"present  practice  of  deducting  imputed 
costs  *  *  •  is  inconsistent  with  its 
former  practice  of  deducting  actual  cash 
outlays."  NKK  insists  that  the 
Department's  policies  must  be 
symmetrical.  The  same  logic  that 
compels  the  Department  to  impute 
credit  costs  should  also  compel  it  to 
recognize  credit  benefits.  To  do 
otherwise  distorts  the  price  comparison. 
According  to  NKK,  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  l,arge  Power  Transformers  from 
Italy,  52  FR  46806,  46810  (Dec.  10, 
1987)  (hereinafter  IJTs  from  Italy). 
Commerce  recognized  the  "opportunity 
benefits"  of  prepayments.  Where 
respondents  have  use  of  pre-paid  money 
prior  to  shipment,  the  Department  has 


determined  that  FMV  should  be 
adjusted  for  the  credit  revenue  on  pre- 

Eaid  sales  because  the  respondent  has 
ad  the  use  of  the  money  prior  to 
shipment. 

Finally,  NKK  argues  that  at  a 
minimum,  the  Department  should  allow 
the  interest  revenue  to  offset  the 
imputed  credit  expense  to  reach  a  more 
accurate  approximation  of  NKK's  true 
credit  cost.  It  would  make  no  sense  for 
the  Department  to  calculate  a  credit 
expense  on  export  sales  when  in  fact 
NKK  has  a  net  financial  benefit  on  the 
transaction.  NKK  states  that  the 
Department's  established  practice  is  to 
offset  short-term  interest  expense  with 
short-term  interest  income  to  determine 
credit  expense,  as  indicated  in  AFBs 
from  France  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Certain  Components  Thereof,  from 
Japan,  56  FR  26054,  26060  (June  6. 
1991). 

Department  Position:  We  disagree 
with  petitioner.  In  Steel  Pipes  and 
Tubes  from  Japan,  the  Department 
indicated  that  it  initially  was  willing  to 
grant  an  offset  to  the  cost  of  the  advance 
funds  on  the  assumption  that  they  may 
have  been  invested  by  respondent.  The 
Department  only  reversed  its  position 
when  it  became  clear  that  the  funds 
received  through  advance  pa>'ment  were 
used  to  finance  ongoing  operations.  In 
NKK's  case,  there  is  no  evidence  to 
indicate  that  NKK  used  its  advance 
payment  funds  to  underwrite  ongoing 
operations.  Further,  petitioners'  reading 
of  Cement  and  Clinker  from  Mexico  is 
incorrect.  In  that  determination,  the 
Department  stated  only  that  its  current 
policy  is  to  recognize  "opportunity 
benefits"  in  FMV  calculations.  In  that 
case,  the  Department  determined  that  it 
conectly  adjusted  FMV  for  credit 
revenue  on  pre-paid  sales  simply 
because  the  respondent  "had  use  of  the 
pre-paid  money  prior  to  shipment."  In 
NKK's  case,  if  had  access  and  use  of  the 
pre-payment  funds  paid  to  it  by  the 
trading  companies  on  sales  to  the  U.S. 
Furthermore,  there  is  nothing  on  the 
record  to  indicate  that  NKK  used  these 
funds  to  finance  operations. 

In  the  LPTs  from  Italy  case,  the 
Department  stated  that  "if  a 
manufacturer  receives  payment  before 
shipping  the  merchandise  the  credit 
calculation  would  reflect  a  credit 
income.  In  our  dumping  calculations  we 
need  to  e.stablish  a  common  point  in 
order  to  accurately  evaluate  the  total 
value  to  each  customer  of  its  credit 
terms.  "  In  this  review,  NKK  clearly 
receives  an  economic  benefit  from  its 
pre-payment  program.  The  Department 
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is  compelled  to  recognize  this  benefit  in 
the  celculation  of  credit  expense, 
wherever  the  benefit  occurs.  Therefore 
we  are  allowing  the  claimed  adjustment. 

Comment  37:  Petitioners  argue  that 
the  Department  should  not  make  any 
adjustments  to  U.S.  price  or  FMV  for 
domestic  taxes  paid  on  sales  to  both 
markets.  The  Department,  in  its 
preliminary  determination,  added  to 
U  S.  price  "the  amount  of  consumption 
tax  that  would  have  been  collecfecf  had 
the  exported  merchandise  been  taxed" 
and  made  a  circumstance  of  sale 
adjustment  to  FMV  "for  the  difference 
between  consumption  taxes  on  home 
market  sales  and  those  whii:h  would 
have  been  collected  on  U.S.  sales  if  the 
export  sales  had  been  taxed." 

The  Department,  in  its  preliminary 
determination,  cited  19  U.S.C. 
1677a(d)(l)(C).  which  explicitly  limits 
adju.stments  for  domestic  taxes  to 
situations  where  such  taxes  imposed  on 
exported  merchandise  were  not  paid  by 
respondent,  or  where  they  were  rebated 
upon  export  (See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Pure  and 
Alloy  Magnesiimi  from  Norway,  57  FR 
30942.  30945  Quly  13.  1992).  Petitioners 
contend  that  neither  of  these  two 
situations  is  applicable  here,  as  NKK 
charges  the  trading  company  for  the 
consumption  tax  on  export  sales  and 
then  makes  payment  to  the  government. 

Because  the  same  domestic  tax  was 
paid  on  sales  to  both  markets,  there  was 
no  need  for  the  Department  to  make  a 
circumstance  of  sale  adjustment  to 
FMV.  Furthermore,  Zenith  Electronic 
Corporation  v  United  States,  Slip  92- 
1043.  at  12.  17  (Fed  Cir.  1993)  forbids 
the  Department  from  using  the  general 
circumstance  of  sale  provision  of  19 
U.S  C.  1677b(a)(4)(B)  to  adjust  FMV  to 
correct  for  possible  tax-related 
distortion  of  the  dumping  margin. 

NKK  states  the  consumption  tax  is 
owed  on  export  sales  made  through 
Japanese  trading  companies  since  these 
are  treated  as  domestic  transactions  by 
the  Japanese  government,  as  well  as  on 
domestic  transactions. 

Department  Position:  We  agree  with 
petitioner  that  the  consumption  tax  is 
paid  on  all  home  m.arket  transactions  as 
a  matter  of  course.  It  was  also  paid  on 
all  U  S.  sales  during  the  POI  because 
these  sales  were  made  through  Japanese 
trading  companies  in  the  home  market. 
For  our  treatment  of  this  issue,  please 
see  Appendix  II  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  published 
concurrently  with  this  notice. 

Comment  38  NKK  requests  that  the 
Dep.artment  ensure  that  selling  expenses 
are  treated  consistently  in  the  price  and 


cost  calculations.  NKK  notes,  for 
example,  that  it  considers  movement 
expenses  to  be  direct  selling  expenses  in 
its  accounting  system  while  the 
Department  will  probably  decide  to  treat 
these  items  as  movement  expenses.  The 
Department  should  ensure  that  such 
expense  items  are  treated  symmetrically 
in  the  price  and  cost  comparisons.  Since 
these  items  have  all  been  included  in 
cost,  the  Department  should  not  exclude 
any  of  these  items  from  price  when 
comparing  price  to  cost.  If  for  some 
reason  it  decides  to  subtract  any  of  these 
items  from  the  price  side,  the 
Department  should  also  subtract  the 
same  items  from  the  cost  side.  NKK's 
primary  concern  is  that  these  items  be 
treated  consistently.  Petitioners  did  not 
comment  on  this  issue. 

Department  Position:  We  agree  with 
respondent,  and  the  final  results  of 
these  investigations  reflect  the 
Department's  regulations. 

Comment  J9;  Petitioners  argue  that 
the  Department  should  add  to  the 
reported  general  and  administrative 
expenses  an  amount  for  NKK's 
corporate  headquarters  G&A  incurred  on 
behalf  of  the  steel  division. 

Respondent  agrees  that  the 
Department  should  increase  the  G&A 
allocation  factor  for  corporate 
headquarters  expenses. 

Department  Position:  We  disagree 
with  the  proposed  metliodology  in 
calculating  the  G&A  expense.  NKK's 
calculation  of  G&A  included  only  G&A 
expenses  which  management  had 
allocated  to  the  steel  division  and 
headquarters  G&A  expenses  which  the 
company  claims  could  be  identified 
with  the  steel  division.  Since  NKK  is 
primarily  a  manufacturer  of  steel,  the 
Department  recalculated  the  G&A  rate 
utilizing  general  and  administrative 
expenses  in  total  from  the  audited 
unconsolidated  financial  statements  of 
NKK  for  the  year  ended  March  31,  1992. 

Comment  40:  Petitioners  claim  that 
the  Department  should  add  to  the  G&A 
an  amount  for  termination  allowances. 
According  to  petitioners.  NKK  is 
required  to  report  all  restructuring  costs, 
such  as  termination  allowances,  that 
took  place  during  the  fiscal  year 
covering  the  POI  and  to  include  these, 
on  an  allocated  basis,  in  its  cost  of 
production  data. 

Respondent  refutes  this  claim  by 
stating  that  the  termination  allowances 
in  question  relate  to  prior  periods 
outside  the  POI  and  therefore  should 
not  be  included  in  the  end-product  cost. 

Deportment  Position:  Wa  agree  with 
petitioners.  NKK's  provision  for 
termination  allowances  represents  an 
expense  recognized  within  the  period  of 
investigation  and  should  be  reflected  in 


the  product  cost  in  accordance  with  full 
absorption  costing  principles.  Effective 
April  1. 1991.  NKK  changed  the  method 
of  providing  for  estimcted  termination 
allowances  in  its  financial  accounting 
system.  The  Department  revised  NKK's 
submitted  G&A  to  reflect  the  costs 
reported  in  its  financial  statements  for 
the  year  ended  March  31, 1992. 

Cowment  41:  Petitioners  state  the 
Dt'partmcnt  must  include  ccrt.ain 
restructuring  losses  as  part  of  the  G&A 
since  NKK's  audited  1992  consolidated 
financial  reports  include  restructuring 
losses. 

Respondent  contends  that  the 
restructuring  expenses  referred  to  by 
petitioners  in  the  consolidated  financial 
statements  relate  primarily  to  National 
Steel,  a  U.S.  affiliate  of  NKK. 
Restructuring  costs  at  National  Steel  did 
not  relate  to  production  of  the  subject 
merchandise  and  should  not  be 
included. 

Department  Position:  We  agree  with 
respondent.  Restructuring  costs  in  the 
consolidated  financial  statements  for 
NKK  for  the  year  ended  March  31.  1992, 
appear  to  relate  primarily  to  entities 
outside  of  facilities  producing  the 
subject  merchandise  and  do  not  impact 
the  cost  of  production  of  the  subject 
merchaHdise. 

Comment  42:  Petitioners  assert  the 
Department  should  include  certain 
pension  costs  in  NKK's  labor  costs. 
Ahematively,  if  the  Department 
disagrees  with  the  above  it  should 
allocate  these  expenses  as  part  of  the 
G&A  allocation  factor. 

Respondent  states  that  the  pension 
costs  for  the  period  of  investigation  have 
been  included  in  the  cost  of  production. 
Respondent  contends  that  the  notes  to 
NKK's  annual  reports  and  reports  to  the 
Ministry  of  Finance  make  clear  that 
these  past  service  pension  costs  are 
extraordinary  items,  and  do  not  relate  to 
NKK's  cost  of  production  during  the 
period  of  investigation. 

Department  Position:  The  Department 
agrees  with  petitioner  and  does  not 
consider  NKK's  pension  cost  expense 
for  past  services  as  extraordinary.  These 
expenses  .■ire  ordinary  in  the  industry. 
NKK's  financial  statement  reflected  a 
revised  provision  for  past  service  costs 
based  on  NKK's  pension  cost 
projections  during  the  fiscal  year  ending 
March  31,  1992.  recognizing  a  current 
additional  expen.se  to  meet  the 
company's  pension  obligations.  This 
revaluation  occurred  during  the  period 
of  investigation  and  was  recognized  as 
an  actual  expense  in  the  financial 
statements.  "Therefore  it  should  be 
included  as  part  of  the  cost  of 
production.  We  added  these  past  service 
costs  to  the  calculated  G&A. 
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Comment  43:  Petitioner  maintains  the 
Department  should  increase  the  interest 
expense  reported  by  NKK  to  eliminate 
the  reduction  taken  for  long-term 
interest  income. 

Respondent  agrees  that  the  interest 
should  be  adjusted. 

Department  Position:  We  concur  with 
petitioner  and  respondent  and  have 
corrected  the  interest  expense  to  reflect 
a  reduction  in  the  expense  percentage 
from  short-term  interest  income  only. 

Comment  44  Petitioners  contend  that 
in  accordance  with  section  773(e)(1)  of 
the  Act,  the  Department  should 
determine  that  critical  circumstances 
exist  with  regard  to  imports  of 
corrosion-resistant  stee!  by  Kawasaki 
and  Nippon,  and  in)pori.s  of  hot-rolled 
steel  ana  cold-rolled  steel  by  NKK, 
Nippon,  and  Sumitomo.  The  petitioners 
argue  that  in  light  of  the  preliminary 
determination  margins,  the  importers 
knew  or  should  have  known  that  these 
products  were  teing  sold  in  the  United 
States  below  fair  value.  Petitioners 
further  allege  that,  in  the  six  months 
following  the  filing  of  the  petitions, 
imports  of  hot-rolled  steel,  cold-rolled 
steel,  and  ccrrosion-resistant  steel 
surged  38.9,  18.9  and  44  percent, 
respectively,  in  comparison  to  the  six 
months  preceding  the  filings. 

Petitioners  argue  that  the  Department 
is  prohibited  from  using  the  company- 
specific  data  submitted  by  Nippon  and 
NKK  because  this  unverified  data  was 
submitted  after  the  regulatory  deadline 
for  submission  of  new  factual 
information  in  an  investigation. 

NKK  contends  that  the  Department 
should  issue  a  negative  critical 
circumstances  findmg  with  respect  to  its 
shipments  of  subject  merchandise 
because  its  preliminary  determination 
margins  for  hot-rolled  steel  and  cold- 
rolled  steel  were  below  the  25  percent 
threshold  for  imputing  knowledge  of 
dumping.  Furthermore,  NKK  contends 
that  during  the  six  months  post-filing  of 
the  petition,  its  shipments  of  cold-rolled 
steel  increased  less  than  15  percent,  and 
its  shipments  of  hot-rolled  steel  actually 
declined. 

Nippon  also  contends  that  the 
Department  should  issue  a  negative 
critical  circumstances  determination 
with  respect  to  shipments  of  its 
corrosion-resistant  and  hot-rolled  steel 
since  its  imports  of  these  two  classes  or 
kinds  of  merchandise  increased  less 
than  15  percent  in  the  post  filing 
comparison  period. 

Both  NKK  and  Nippon  dismiss  the 
petitioners  arguinent.^;  that  the 
Department  should  ignore  their 
company-specific  submissions  because 
they  are  untimely  and  unverified  as  a 
blatant  ottempt  to  unfairly  manipulate 


the  Department's  decision  since,  the 
allegations  were  not  even  filed  until 
after  the  verifications  had  been 
completed. 

Department  Position:  We  agree  with 
petitioners  in  part,  and  determine  that 
critical  circumstances  exist  with  respect 
to  imports  of  certain  hot-rolled  and 
cold-rolled  carbon  steel  flat  products 
produced  by  Sumitomo  and  certain 
corrosion-resistant  carbon  steel  flat 
products  produced  by  Kawasaki.  For  a 
discussion  of  our  analysis  please  see  the 
section  on  Critical  Circumstances  in  this 
notice  and  Appendix  II  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  published 
concurrently  with  this  notice. 

We  agree  with  NKK  and  Nippon  that 
we  should  use  their  company-specific 
data  to  conduct  a  critical  circumstance 
analysis  regarding  their  imports  of 
subject  merchandise.  Although  the 
information  was  not  verified,  we  note 
that  it  could  not  have  been  submitted  in 
time  for  verification  as  the  allegation 
was  not  filed  until  after  the  verifications 
at  both  these  companies  had  been 
completed.  Since  Doth  respondents 
passed  verification,  there  is  no  reason  to 
doubt  the  integrity  of  the  supplied  data 
and  we  have,  therefore,  used  all 
company-specific  data  supplied  by 
these  two  respondents  with  regard  to 
critical  circumstances. 

Comment  45:  With  regard  to 
corrosion-resistant  steel  NKK  asserts 
that  it  is  not  the  Depwrtment's  practice 
to  im.pute  knowledge  for  non- 
participating  exporters  even  if  the  "all 
other"  rate  exceeds  25  percent. 
Moreover,  its  shipments  of  this 
merchandise  increased  only  slightly 
during  the  post-filing  period,  therefore  it 
would  be  inappropriate  for  the 
Department  to  issue  an  affirmative 
finding  of  critical  circumstances  with 
regard  to  NKK's  shipments  of  corrosion- 
resistant  steel. 

Petitioners  contend  that  tlie 
Department  has  in  the  past  imputed 
knowledge  for  firms  covered  by  the  "all 
other"  rate  when  the  margin  exceeded 
the  25  percent  threshold  and  argues  that 
in  light  of  the  high  "all  other"  rate  for 
corrosion-resistant  steel  for  Japan  the 
Department  should  impute  such 
knowledge  with  respect  to  NKK. 

Department  Position:  We  agree  with 
NKK  that  it  is  not  the  Department's 
practice  to  impute  knowledge  for  non- 
participating  importers,  when  we  have 
determined  that  critical  circumstances 
do  not  exist  with  regard  to  the 
participating  re5pondent(s)  who 
provided  company-specific  data.  In 
such  cases,  we  do  not  issue  affirmative 
findings  for  'all  others"  with  regard  to 


critical  circumstances  because  the 
company  specific  data  on  the  record 
indicates  that  there  were  no  critical 
circumstances. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan  that  are  entered,  or 
withdravk-n  from  warehouse,  for 
consumption  on  or  after  February  4, 
1993,  the  date  of  publication  of  our 
preliminary  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  shown  below.  This  suspension 
of  hquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer.' 

manufac' 

turer/ex- 

porter 

Weighted-average  margin  per- 
centages 

Hot- 
rolted 

Cold- 
rolled 

Corro- 
sioo  re- 
sistant 

KawasaM  .... 

NKK 

Nippon 

Sumitomo  ... 
All  Others  ... 

NA 
26.51 
26.51 
26.51 
26.51 

NA 
20.38 
36.62 
36.62 
32.18 

40.19 
NA 

40.19 
NA 

40.19 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations. 

Notification  to  Interested  Parties 

This  notice  also  ser\'es  as  the  only 
reminder  to  parties  subje<:t  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 
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Da'cd  Junfl  21,  1993 

lo^'ph  A.  Spetnnt. 

Aaing  Assistant  Secretary  for  Import 
Administration. 
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Finai  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Roiied 
Carbon  Steet  Flat  Products,  Certain 
Cold-Rolied  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Reststant- 
Carbon  Steel  Flat  Products,  and 
Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Korea 

AGENCY:  Import  Administration, 
L-it"rT.at;:jr.-i;  Trade  Administration. 
D^'part.Ti'ifnt  ■_:'  Comme.'ce 
EFFECTIVE  DATE:  July  9.  1993. 
F0«  FURTHER  INFORMATION  CONTACT:  G. 
Leon  Mc.Ne'.i;   Kar;n  Price,  or  Breck 
Richardson.  Office  of  Antidumping 
Compliance,  Impor*  Administration, 
IntemaUona;  Trade  .Administration, 
US  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N\V., 
Washington.  DC  20230;  telephone:  (202) 
4B2-4733. 

Final  Determinations 

We  determine  txiat  imports  of  certain 
bot-roiied  carbon  steel  flat  products 
(hot-rolled  steel;,  r:ertain  cold-rolled 
carbon  steel  fiat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  Hat  products  (corrosion-resistant 
stee!)  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTF'\  ).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
.A."»)  The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Cise  History 

Since  the  issuance  of  our  notice  of 
preliminary  determinations  and 
postponement  of  final  determinations 
'53  Fk  7106,  February  4,  1993),  the 
following  events  have  occurred: 

We  received  requests  for  a  public 
hearing  from:  Pohang  Iron  and  Steel 
Company,  Ltd.  (POSCO)  in  the 
investigations  of  hot-rolled,  cold-rolled 
and  corrosion-resistant  steel  on 
February  10.  1993,  Dongkuk  Steel  Mill 
Com.pany  Ltd.  (Dongkuk)  on  February  9. 
1  ^93  m  the  investigation  of  steel  plate; 
a.nd  USS-PGSCO  Industries,  Inc.  (UPI), 
one  of  PO SCO's  related  companies  in 
the  Un:ted  States,  on  February  16,  1993 
m  Lhe  investigation  of  hot-rolled  steel. 


On  February  12, 1993  we  received  a 
request  from  petitioners  in  all  the 
investigations.  The  petitioners  are: 
Bethlehem  Steel  Corporation,  Gulf 
States  Steel  Inc.  of  Alabama,  Inland 
Steel  Industries,  Inc..  and  Sharon  Steel 
Corporation,  in  all  four  investigations; 
Armco  Steel  Company.  L.P..  LTV  Steel 
Co..  Inc..  National  Steel  Corporation, 
Wa  Steel  Inc.,  Geneva  Steel,  and 
Laclede  Steel  Company,  in  the 
investigation  of  hot-rolled  steel;  Armco 
Steel  Company.  LP.,  LTV  Steel  Co., 
Inc.,  National  Steel  Corporation,  VVCI 
Steel  Inc.,  and  U.S.  Steel  Group,  a  Unit 
of  USX  Corporation,  in  the  investigation 
of  cold-rolled  steel;  Armco  Steel 
Company,  LP.,  LTV  Steel  Co.,  Inc., 
National  Steel  Corporation,  WQ  Steel 
Inc.,  Lukens  Steel  Company,  and  U.S. 
Steel  Group,  a  Unit  of  USX  Corporation, 
in  the  investigation  of  corrosion- 
resistant  steel;  and  Geneva  Steel,  Lukens 
Steel  Company,  and  U.S.  Steel  Group,  a 
Unit  of  USX  Corporation,  in  the 
investigation  of  cut-to-length  plate. 
Petitioners  and  respondents  filed  case 
briefs  on  May  17,  1993  and  rebuttal 
briefs  on  May  20. 1993.  A  public 
hearing  was  held  on  May  24,  1993. 

Verification  of  respondents'  responses 
to  the  Department  of  Commerce's  (the 
Department's)  questionnaires  regarding 
sales  information  took  place  at  POSCO; 
at  Kyimg  Ahn  Company,  Ltd.  (Kyung 
Ahn),  Pohang  Coated  Steel  Company, 
Ltd.  (POCOS),  and  Pohang  Steel 
Industries,  Inc.  (PSI).  companies  related 
to  POSCO:  and  at  Dongkuk  in  Korea,  all 
in  March  of  1993.  Verification  also  took 
place  at  UPI  and  Feralloy  Reliance 
Limited  Partnership  (FRLP)  in  the 
United  States  during  March  of  1993. 
Verification  of  respondents'  responses 
to  the  Department's  questionnaires 
regarding  cost  of  production  (COP)  and 
constructed  value  (CV)  information  took 
place  in  Korea,  and  at  UPI  and  FRLP  in 
the  United  States  during  April  of  1993, 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  constitute  four  "classes  or 
kinds"  of  merchandise:  certain  hot- 
rolled  carbon  steel  flat  products,  certain 
cold-rolled  carbon  steel  flat  products, 
certain  corrosion-resistant  carbon  steel 
flat  products,  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 


UMI 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1.  1992,  through  June  30,  1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  also  constitutes 
a  single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  tne  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire 
sent  to  respondents  in  the  context  of 
these  investigations,  which  is  on  file  in 
room  B-Ij99  of  the  main  building  of  the 
Department, 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
Korea  to  the  United  States  were  made  at 
LTFV,  we  com.pared  the  United  States 
price  (USP)  to  the  foreign  m.axket  value 
(FKfV].  us  specified  in  the  'United 
States  Price"  and  "Fore.gn  .Market 
Value"  sections  of  this  notice. 

In  the  hot-rolled  investigation, 
POSCO  did  not  provide  certain 
information  for  sales  by  FRLP,  as 
requested  by  the  Department.  Therefore. 
we  used  Lhe  best  information  available 
(BL-\)  for  FRLP's  sales  to  the  United 
States.  See  Com.ment  14. 

POSCO  has  reported  sales  of  the 
subject  merchandise  to  related  parties  in 
the  home  market.  POSCO  has  stated  that 
home  market  salys  to  related  parties  are 
not  made  at  arm's-length  prices. 
Therefore,  these  sales  have  been 
excluded  from  cur  calculations  of  F>.fV, 
and  we  have  used  sales  by  the  related 
parties  to  unrelated  purchasers  in  our 
calculations  of  FMV.  Dongkuk  has  also 
reported  sales  of  the  subject 
merchandise  to  related  pailies  in  die 
home  market.  None  of  these  sales  was 
of  merchandise  identical  to  that  sold  to 
the  United  States.  Because  we  were  able 
to  compare  all  of  Dongkuk's 
merchandise  sold  to  the  United  States  to 
identical  merchandise  sold  to  unrelated 
customers  in  the  home  market,  sales  to 
related  parties  in  the  home  market  have 
been  excluded  from  our  calculations  of 
F'MV. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 

following  exceptions: 

1  In  each  investigation,  we  added  to 
USP  the  absolute  amount  of  value  added 
tax  (V.AT)  on  the  comparison 
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merchandise  sold  in  the  home  market 
rather  than  an  imputed  tax  amount 
based  on  the  price  of  the  U.S.  product. 
See  Comment  4. 

2.  In  the  investigation  of  corrosion- 
resistant  steel,  we  used  BIA  for  the 
prehmmary  determination  for  U.S.  sales 
by  PCXX)S  and  PSI  due  to  the  late  date 
of  submission  of  the  sales  data.  For  the 
final  determination.  BIA  was  not  used 
for  these  sales,  except  as  indicated  in  #6 
below. 

3.  In  the  investigation  of  corrosion- 
resistant  steel,  we  denied  the  duty 
drawback  claim  for  U.S.  sales  by 
POCOS.  See  Comment  8. 

4.  In  the  investigation  of  corrosion- 
resistant  steel,  we  included  warranties 
for  POSCO's  sales  and  bank  charges  for 
PSI's  sales  in  total  U.S.  direct  selling 
expenses. 

5.  In  the  investigation  of  hot-rolled 
steel,  we  have  denied  POSCO's  claim 
that  ocean  freight  services  were 
provided  to  POSCO  by  a  related  freight 
company  at  arm's-length  prices  and 
have  used,  as  BIA.  the  average  rate 
charged  by  unrelated  freight  companies. 
See  Comment  6. 

6.  In  the  investigation  of  corrosion- 
resistant  steel,  we  used  BIA  for  one  U.S. 
sale  made  by  POCOS.  for  which  a 
product  characteristic  was  incorrectly 
reported,  and  for  the  other  U.S.  sales  of 
ine  same  control  number  which  are 
affected  by  this  error. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 
following  exceptions: 

1.  In  each  investigation,  we 
eliminated  the  circumstance-of-sale 
adjustment  to  FMV  for  the  difference 
between  the  amount  of  tax  included  in 
FMV  and  the  amount  added  to  USP.  See 
Comment  4. 

2.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel,  we  included  in  the  calculation  of 
FMV  POSCO's  local  sales  to  customers 
who  further  manufactured  the 
merchandise  purchased  from  POSCO 
into  products  outside  the  scope  of  these 
investigations.  See  Comment  9. 

3.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel,  and  steel  plate,  we  excluded  sales 
of  non-pnme  merchandise  from  the 
calculation  of  FMV  when  there  were  no 
I'  S.  sales  of  non-pnme  merchandise.  In 
the  investigation  of  hot-rolled  steel,  we 
compared  U.S.  sales  of  non-prime 
merchandise  by  LTI  to  sales  of  non- 
pnme  merchandise  in  the  home  market. 
See  Comments  10  and  34 

4.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 


ftnel.  we  revised  the  difference  in 
rr,er(  handise  adjustment  to  FMV  to 
reflect  the  costs  of  POSCO's  normal 
accounting  system.  See  Comment  18. 
5.  For  Kyung  Ahn's  sales  of  pickled 
and  oiled  (PO)  merchandise,  we  have 
disallowed  the  portion  of  inventory 
carrying  costs  from  the  time  the 
merchandise  was  entered  into  Kyiing 
Ahn's  inventory  records.  See  Comment 
12. 

Cost  of  Production 

Based  on  petitioners'  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  we  investigated  whether  POSCO 
and  Dongkuk  had  home  market  sales 
that  were  made  at  less  than  their  COP. 

If  over  90  percent  of  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP.  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent's  sales  of  a 
model  were  at  prices  above  the  COP. 
and  such  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
only  the  below-cost  sales. 

In  order  to  establish  that  below  cost 
sales  were  made  over  an  extended 
period  of  time,  wo  performed  the 
following  analysis  on  a  product  specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
cost  sales  were  considered  to  have  been 
made  over  an  extended  period  of  time. 

Where  we  found  that  more  than  90 
percent  of  a  respondent's  sales  were  at 
prices  below  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  all  sales  for  that 
model  and  calculated  FMV  based  on 
CV.  Furthermore,  there  is  no  evidence 
on  the  record  of  these  investigations  to 
indicate  that  such  sales  were  at  prices 
which  would  permit  the  recovery  of 
costs  over  a  reasonable  period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP.  we 
calculated  the  COP  based  on  the  sum  of 
the  respondent's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing. 

We  relied  upon  the  submitted  COP 
and  CV  data,  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

1.  In  the  investigations  of  hot-rolled, 
cold-rolled  and  corrosion-resistant  steel, 
we  adjusted  POSCO's  cost  of 
manufacturing  by  the  difference 
between  its  financial  accounting  system 


total  POI  costs  and  the  submitted 
management  accounting  system  total 
POI  costs.  See  Comment  18. 

2.  In  the  investigations  of  hot-rolled, 
cold-rolled  and  corrosion-resistant  steel, 
we  recalculated  POSCO's  interest 
expense  and  general  and  administrative 
IG&A)  expenses,  using  POSCO's  audited 
unconsolidated  financial  statements  for 
the  year  ended  December  31. 1992.  See 
Comment  21. 

3.  In  the  investigations  of  hot-rolled, 
cold-rolled  and  corrosion-resistant  steel, 
we  included  amounts  related  to 
POSCO's  gains  and  losses  on  foreign 
currency  translation  in  general 
expenses.  See  Comment  22. 

4.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel,  we  reduced  the  submitted  cost  of 
sales  amount,  as  used  to  compute  G&A 
and  interest  expenses,  by  the  amount 
reflected  on  POSCO's  related  further 
manufacturers'  financial  statements  See 
Comment  23. 

5.  In  the  investigation  of  hot-rolled 
steel,  we  included  amounts  incurred 
during  June  1992,  at  POSCO's  new 
Kwangyang  mill.  See  Comment  19. 

6.  In  the  investigation  of  hot-rolled 
steel,  we  recomputed  UPI's  amortization 
of  start-up  costs  using  the  amortization 
period  reflected  in  its  financial 
statements.  See  Comment  26. 

7.  In  the  investigation  of  hot-rolled 
steel,  we  adjusted  UPI's  interest  rate 
computation  by  adding  back  forgiven 
interest  expense  related  to  a  prior  year. 
See  Comment  31. 

8.  In  the  investigation  of  hot-rolled 
steel,  we  adjusted  FRLP's  submitted 
costs  by  using  the  corrected  allocation 
factor  and  by  including  a  portion  of  its 
year-end  physical  inventory  adjustment. 
See  Comment  29. 

9.  In  the  investigation  of  steel  plate, 
we  revised  Dongkuk's  yield  calculation 
to  reflect  the  actual  amount  of  yield 
loss. 

10.  In  the  investigation  of  steel  plate, 
we  revised  the  G4A  calculation  for 
Dongkuk  to  exclude  income  from  items 
unrelated  to  the  subject  merchandise. 
See  Comment  24. 

11.  In  the  investigation  of  steel  plate, 
we  revised  interest  expense  for  Dongkuk 
based  on  audited  financial  statements 
and  included  amortization  of  bond 
discount  and  bond  costs.  See  Comment 
41. 

In  accordance  with  section 
773(e)(i)(B)(i)  of  the  Act.  we  included  in 
CV  the  greater  of  a  company's  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  of  10 
percent  of  cost  of  manufacture  (COM). 
For  profit,  we  used  the  greater  of  a 
company's  actual  profit  or  the  statutory 
minimum  of  eight  percent  of  the  total  of 
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COM  aiiO  ^fctnHrB!  expenses.  See  section 
773(e)(l)(BKii)  of  the  Act 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  VS.  sales  as  certified 
by  the  Federal  Reserve  Sank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Critical  Circumstances 

Petitioners  aUeged  that  "critical 
:ircumstances"  exist  with  respect  to 
imports  of  hot-rolled  steel,  corrosion- 
"•esistant  steel,  and  steel  plate  from 
fCorea.  Pursuant  to  section  735(a)(3)  of 
he  Act.  we  analyzed  the  allegations 
ising  the  methodology/  described  in 
Appendix  II  to  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  conciurently 
with  this  notice. 

To  determine  whether  there  have 
been  massive  imports  of  hot-rolled  steel 
and  corrosion-resistant  steel  by  POSCO. 
and  steel  plate  by  Dcaigkuk.  we 
analyzed  export  data  supplied  by  the 
respondents.  Our  analysis  of  the  import 
data  supplied  for  corrosion-resistant 
steel  revealed  that  the  volume  of 
imports  did  not  increase  by  15  percent 
or  more  from  the  pre-initiation  period  to 
the  post-initiation  period.  Pursuant  to 
19  CFR  353.16(f)(2).  we  determined  that 
there  were  no  massive  imports  of 
corrosion-resistant  steel  over  a  relatively 
short  period  of  time.  Because  we  did  not 
find  that  massive  imports  existed  with 
respect  to  corrosion-resistant  steel  from 
Korea,  there  was  no  need  to  estabhsh 
whether  POSCO's  importers  had 
knowledge  of  dumping,  or  whether 
there  was  a  history  of  dumping.  We 
therefore  determine  that  critical 
circumstances  did  not  apply  to 
corrosion-resistant  steel  from  Korea. 

The  data  for  hot-rolled  steel  and  steel 
plate  showed  that  the  volume  of  imports 
increased  by  15  percent  or  more  from 
the  pre-initiation  period  to  the  post- 
initiation  period  for  both  products. 
Because  there  is  a  concurrent 
:ountervaiiing  duty  (CVD)  investigation 
involving  the  same  merchandise,  we 
performed  the  comparison  for  five- 
month  periods  before  and  after  the 
petition  was  filed  in  this  case  (see 
Appendix  11  to  the  Final  Determination 
nf  Sales  a"  I  ess  Thr.n  Fair  Value:  Certain 


Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina).  We  did  a  similar 
analysis  of  the  1991  export  data  for 
these  products  to  ensure  tiiat  the 
increases  in  exports  did  not  simply 
reflect  seasonal  trends.  We  found  no 
indication  that  the  increases  were 
occasioned  by  seasonal  trends. 
Therefore,  in  accordance  with  19  CFR 
353.16(f),  we  find  that  exports  of  hot- 
rolled  steel  by  POSCO  and  steel  plate  by 
Dongkuk  have  been  massive  over  a 
relatively  short  period  of  time.  Our 
comparison  of  import  penetration  ratios 
shows  that  Dongkuk's  share  of  U.S.  steel 
plate  consumption  increased 
substantially  over  the  period. 

To  determine  whether  the  importers 
of  hot-rolled  steel  and  steel  plate  knew 
or  should  have  known  that  merchandise 
was  being  sold  at  LTFV,  we  considered 
the  final  margins  in  these  investigations: 
we  also  determined  whether  there  is  a 
history  of  d-jmping  of  the  same  class  or 
kind  of  merchandise,  both  as  discussed 
in  Appendix  n  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina.  With 
respect  to  hot  rolled  steel,  there  is  no 
history  of  dumping  of  the  same  class  or 
kind  of  merchandise,  and  the  margins 
do  not  indicate  that  importers  should 
have  known  that  hot-rolled  steel  was 
being  sold  at  LTFV.  Based  on  our 
analysis,  we  do  not  find  that  critical 
circumstances  exist  with  respect  to  hot- 
rolled  steel  from  Korea.  With  respect  to 
steel  plate,  a  history  of  dumping  of  the 
same  class  or  kind  of  merchandise  has 
been  established  according  to  19  CFR 
353.16(a)(l)(i),  as  evidenced  by  the 
Antidumping  Duty  Order  on  Carbon 
Steel  Plate  from  the  Republic  "of  Korea 
(49  FR  33298,  August  22.  1984).  Because 
we  have  determined  that  critical 
circumstances  exist  for  Dongkuk,  the. 
only  company  for  which  plate  exports 
were  investigated,  we  determine  that 
critical  circumstances  also  exist  with 
respect  to  imports  of  steel  plate  for  "all 
other"  firms. 

Common  Issues 

Comment  1  POSCO  and  its  U.S. 
importer.  UPL  assert  that  a  three-month 
comparison  period  is  the  most 
appropriate  for  determining  whether 
there  were  massive  imports  for  the 
purposes  of  a  critical  ciroimstances 
determination,  but  that  a  seven-month 
period  is  the  next  best  alfematave. 
POSCO  claims  that  a  period  of  any 
longer  than  three  months  would 
unfairly  include  data  reflecting  imports 
that  entered  before  steel  Voluntary 
Restraint  Agreements  (VRAs)  were  lifted 
at  the  end  of  March  1992. 


Petitioners  believe  the  Department 
should  use  a  five-month  comparison 
period,  in  accordance  with  the 
Department's  normal  practice  when 
there  is  a  concurrent  countervailing 
duty  case  for  the  subject  merchandise, 
and  cite  Pure  and  Alloy  Magnesium 
from  Canada;  Final  Affirmative 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition  (57  FR  30939,  July  13, 1992) 
(Pure  and  Alloy  Magnesium  from 
Canada).  POSCO  rebuts  this  argument, 
stating  that  the  long  lead  time  between 
sale  and  delivery  of  hot -rolled  coil 
makes  it  unreasonable  to  conclude  that 
POSCO  could  have  immediately 
stopped  its  shipments  to  the  United 
States  once  suspension  of  liquidation  in 
the  CVD  case  became  effective.  LTI  adds 
that  the  costs  of  abandoning  production 
or  shipments  already  undertaken  would 
far  exceed  the  amount  of  duties  that 
could  have  been  imposed  as  a  result  of 
the  CVD  suspension  of  liquidation. 

POSCO,  LTPi.  and  Dongkuk  all  argue 
that  even  if  the  Department  finds  that 
imports  have  increased  by  more  than  15 
percent,  the  Department  need  not 
consider  imports  to  be  "massive"  as 
long  as  the  respondent  can  demonstrate 
reasons  for  the  increase  other  than  a 
plan  to  circumvent  the  dumping  laws. 
In  support  of  this  position,  they  cite 
Final  Rule,  Antidumping  Ehities  (54  FR 
12742.  March  28,  1989).  POSCO  and 
LTI  state  that  the  increase  in  hot-rolled 
imports  was  the  direct  result  of  a 
combination  of  the  following  factors:  the 
expiration  of  the  steel  VRAs;  POSCO's 
pre-existing  supply  agreement  with  UPI; 
and  the  availability  of  additional 
transportation  several  months  after  the 
petition  was  filed. 

UPI  argues  that  the  Department 
cannot  blindly  rely  on  numerical 
thresholds  to  determine  whether 
imports  have  been  massive,  and  adds 
that  the  Department  has  recognized  that 
the  purpose  of  the  critical  circumstances 
provisions  is  to  prevent  attempts  to 
circumvent  the  suspension  of 
liquidation  by  stockpiling  prior  to  a 
preliminary  determination,  regardless  of 
numerical  thresholds.  In  support  of  its 
position,  UPI  cites  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  from 
the  Socialist  Republic  of  Romania  (52 
FR  17433,  May  8.  1987)  (TRBs  fit)m 
Romania)  and  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sodium  Thiosulfate  from  the 
People's  Republic  of  China  (55  FR 
51140,  December  12. 1990)  (Sodium 
Thiosulfate  from  the  PRC). 

Dongkujt  asserts  that  its  exports  of 
steel  plate  to  the  United  States  cannot 
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be  considered  massive  if  the  Department 
takes  into  consideration  the  factors  of 
import  penetration  and  seasonal  trends. 
Dongkuk  further  states  that  the  increase 
in  exports  in  the  months  after  the 
initiation  of  this  case  reflects  normal 
business  patterns. 

Department's  Position:  To  determine 
the  length  of  the  comparison  periods, 
the  Department  normally  uses  the 
longest  period  for  which  information  is 
available  up  to  the  effective  date  of  the 
preliminary  determination.  However, 
where  there  is  a  concurrent  CVD 
investigation  involving  the  same 
merchandise,  we  normally  perform  the 
comparison  up  to  the  suspension  of 
liquidation  resulting  from  the 
affirmative  preliminary  determination 
in  the  CVD  investigation  (see  Pure  and 
Alloy  Magnesium  from  Canada).  Since 
there  is  a  CVD  investigation  of  the 
subject  merchandise  from  Korea,  our 
companson  period  for  this  investigation 
is  five  months,  which  takes  into  account 
the  December  7,  19S2  effective  date  of 
suspension  of  liquidation  in  the  CVD 
investigation. 

We  md  not  use  a  three-month 
comparison  period  because  v/e  have  no 
evidence  that  there  was  any  distortion 
caused  by  the  existence  of  the  VRAs. 

We  disagree  with  UPl  that  we  should 
disregard  numerical  thresholds  in 
determining  whether  imports  have  been 
massive.  We  do  not  believe  that  our 
findings  in  TRBs  from  Romania,  and 
Sodium  Thiosulfate  from  the  PRC,  cited 
by  UPI,  contradict  the  methodology  we 
have  used  in  this  case.  Indeed,  in  TRBs 
from  Romania,  we  stated  that  "the 
change  in  volume  from  the  period 
immediately  before  the  filing  of  the 
petition  to  the  period  immediately 
follo\Ving  the  filing  is  the  single  most 
important  factor  we  consider."  In 
POSCO's  case,  the  increase  was  above 
our  15  percent  threshold. 

In  considering  Dongkuk's  claim  that 
seasonal  trends  and  import  penetration 
levels  offset  any  finding  of  massive 
imports,  we  did  not  find  that  recent 
trade  statistics  on  Dongkuk's  import 
levels  and  import  penetration  ratios  for 
steel  plate  from  Korea  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition  supported 
Dongkuk's  claim.  In  fact,  our 
comparison  of  import  penetration  ratios 
shows  that  Dongkuk's  share  of  U.S.  steel 
plate  consumption  increased 
substantially  from  the  five  months 
before  the  date  of  the  petition  to  the  five 
months  after  the  date  of  the  petition. 
Nor  did  we  find  any  evidence  on  the 
record  to  suggest  that  Dongkuk's 
massive  increase  ;n  e.xports  to  the 
United  States  after  the  petition  was  filed 
was  the  result  of  a  particular  seasonal 


factor.  Although  Dongkuk  suggested  a 
correlation  between  seasons  and  export 
quantity,  it  offered  no  explanation  of 
how  seasonality  might  affect  its  plate 
exports. 

Comment  2:  POSCO  argues  that  the 
Department  has  no  basis  for  using  two 
different  thresholds  to  impute 
knowledge  of  dumping,  and  claims  that 
the  Department  should  apply  only  the 
25  percent  threshold  that  the 
Department  applies  to  purchase  price 
(PP)  sales  when  a  respondent  has  both 
PP  and  exporter's  sales  price  (ESP) 
sales.  Petitioners  point  out  that  the 
Department's  normal  practice  in  this 
situation  is  to  weight-average  the  15 
percent  and  25  percent  benchmarks  by 
the  volume  of  ESP  and  PP  sales, 
respectively. 

UPI  maintains  that  no  knowledge  of 
dumping  can  be  imputed  to  it  because 
a  partnership  agreement  with  POSCO 
precluded  LTPI  from  having  any 
authority  to  negotiate  prices.  Further, 
UPI  claims  that  it  did  not  have  the 
means  to  monitor  global  prices,  but 
trusted  that  POSCO  was  pricing 
merchandise  fairly. 

Dongkuk  disputes  that  the  1984 
antidumping  duty  order  on  steel  plate  is 
a  valid  basis  on  which  to  establish  a 
history  of  dumping,  because  the  order 
was  revoked  in  1986.  In  support, 
Dongkuk  cites  to  the  International  Trade 
Administration  (ITA)  Antidumping 
Manual  at  chapter  10.2. 

Department  s  Position:  Regarding  the 
knowledge  prong  of  the  critical 
circumstances  test,  we  agree  with 
petitioners  that  we  should  continue  our 
practice  of  using  a  weighted-average 
benchmark  of  PP  and  ESP  sales  to 
impute  knowledge  of  dumping,  in 
accordance  with  High-Tenacity  Rayon 
Filament  Yam  From  Germany  (57  FR 
21770,  May  22,  1992).  We  require  a 
lower  margin  for  imputing  knowledge 
on  ESP  sales  to  account  for  the  greater 
probability  that  a  U.S.  importer  has 
knowledge  of  dumping  if  it  is  related  to 
the  foreign  producer  than  if  it  is 
unrelated.  Because  we  found  that 
critical  circumstances  did  not  exist  for 
hot-rolled  steel,  UPI's  claim  that  it  had 
no  way  of  determining  fair  global  prices 
and  that  it  had  no  authority  to  negotiate 
prices  with  POSCO  under  the 
partnership  agreement  is  moot. 

We  disagree  with  Dongkuk  that 
revoked  orders  cannot  constitute  a 
history  of  dumping.  Although  Dongkuk 
correctly  quotes  the  ITA  Antidumping 
Manual,  the  manual  is  merely  a 
suggested  guide  to  ITA  policy  and 
procedure,  and  may  not  accurately 
reflect  current  ITA  policy.  We  believe 
that  the  sentence  cited  by  Dongkuk  is  an 
error.  The  law  and  the  regulations 


stating  that  we  consider  whether  there 
is  a  history  of  dumping  in  the  United 
States  would  be  meaningless  if  we  were 
not  able  to  consider  revoked  orders, 
because  if  the  order  in  question  were 
not  revoked,  there  would  be  no  need  to 
conduct  a  new  investigation. 
Furthermore,  the  1984  order  on  steel 
plate  was  revoked  not  because 
respondents  were  shown  no  longer  to  be 
dumping,  but  because  the  U.S.  industry 
stated  its  lack  of  interest  in  the  order 
subsequent  to  implementation  of  a  VRA 
on  the  product. 

Comment  3:  Petitioners  argue  that  the 
Department  should  find  that  critical 
circumstances  apply  to  "all  other  " 
importers  of  hot-rolled  steel  because  the 
Department  will  assign  POSCO's  rate  to 
all  other  companies.  Petitioners  assert 
that  IM-145  data  show  that  Korean  hot- 
rolled  steel  increased  by  50  percent 
between  the  first  and  secono  halves  of 
1992. 

Department's  Position:  Because  we 
found  that  critical  circumstances  did 
not  exist  for  hot-rolled  steel,  this  issue 
is  moot. 

Comment  4:  Petitioners  argue  that  the 
Department's  treatment  of  VAT  for  the 
preliminary  determinations  of  these 
investigations  was  improp>er  because  the 
Department  made  a  circumstance-of-sale 
adjustment  to  FMV  for  differences  in 
taxes,  and  because  the  tax  base  used  to 
calculate  the  amount  of  VAT  on  the  U.S. 
merchandise  was  incorrect.  Petitioners 
contend  that  the  Department's 
methodology  for  dealing  with  foreign 
taxes  is  not  in  accordance  with  section 
772(d)(1)(C)  ofthe  Act.  The 
methodology,  which  adds  the  amount  of 
home  market  tax  to  USP  in  order  to 
achieve  a  tax-neutral  result,  was 
developed  subsequent  to  the  March  19, 
1993  decision  of  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit 
(CAFC)  in  Zenith  Electronics 
Corporation  v.  United  States,  Slip  Op. 
92-1043,  -1044,  -1045,-1046,  [Zenith 
III),  and  was  used  in  Gray  Portland 
Cement  and  Clinker  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  25803, 
April  28, 1993)  (Cement  from  Mexico). 
Petitioners  argue  that  the  Department 
should  follow  the  methodology  for 
dealing  with  foreign  taxes  used  in  Gray 
Portland  Cement  and  Clinker  from 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (58  FR  21442,  April  21,  1993) 
(Cement  from  Japan). 

Instead,  petitioners  argue  that  the 
Department  should  not  attempt  to 
achieve  tax  neutral  results  for  the  final 
determinations  by  adding  the  amount  of 
home  market  tax  to  USP,  but  should  add 
to  USP  an  imputed  amount  of  VAT 
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v  hich  would  not  have  been  incurred 
had  the  merchandise  been  sold  in  the 
home  market,  such  as  further 
manufacturing  costs  and  offshore 
movement  expenses  associated  with 
transporting  tne  merchandise  to  the 
United  States.  Finally,  petitioners 
contend  that  an  amount  for  VAT  should 
not  be  added  to  USP  when  FMV  is 
based  on  CV. 

POSCO  and  Dongkuk  reply  that  the 
Department's  new  methodology  for 
dealing  with  VAT— adding  the  amount 
of  VAT  on  the  comparison  merchandise 
sold  in  the  country  of  exportation  to 
USP — is  consistent  with  section 
772(d)(l)fC)  of  the  Act  and  the  CAFCs 
decision  in  Zenith  III.  POSCO  and 
Dongkuk  contend  that  the  CAFC 
explicitly  approved  the  methodology 
the  Department  has  adopted. 

Department's  Position:  We  agree  with 
petitioners  that  a  circumstance-of-saie 
adjustment  to  FMV  for  differences  in 
taxes  is  not  allowed  by  the  CAFC 
decision  in  Zenith  IZZand  that  taxes 
should  not  be  added  to  USP  when  I'hTJ 
is  based  on  C\'.  However,  we  agree  with 
FOSCO  and  Dongkuk  that  the  amount  of 
tax  added  to  USP  should  not  be  an 
imputed  amount  based  on  the  price  of 
the  US.  product  For  these  final 
determinations,  we  have  added  to  USP 
the  absolute  amount  of  home  market  tax 
included  in  F\fV,  in  accordance  with 
the  CAFC  decision  in  Zenith  III.  Our 
methodology  for  dealing  with  foreign 
taxes  has  been  detailed  in  the  section 
titled  "Uncollected  Taxes"  in  Cement 
from  Mexico  and  in  Appendix  II  to  the 
Final  Determination  of  Seles  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina. 

With  respect  to  petitioners'  argument 
that  we  should  follow  the  methodology 
set  out  in  Cement  from  Japan,  we  note 
that  this  was  a  preliminary  notice  in 
which  the  Department  stated  that  it  was 
still  considering  how  fully  to  implement 
the  Zenith  III  decision.  Accordingly,  we 
did  not  rely  on  the  methodology  in 
Cement  from  Japan  as  a  precedent  for 
these  final  determinations.  Instead,  we 
have  followed  the  precedent  set  in 
Cement  from  Mexico. 

POSCO  Issues 

Comment  5:  Petitioners  argue  that,  in 
the  investigation  of  corrosion-resistant 
steel,  the  Department  should  use  total 
BIA  for  sales  made  by  PSI  because  of 
P.'vls  failure  to  report  accurate  dates  of 
"'■'e  for  'ts  heme  market  ord-T  sales;  its 


failure  to  report  hoBSiaarket  <iaics  of 
meichandise  which  PSI  calls  "over  roll" 
merchandise;  its  failure  to  report  bank 
charges  on  its  U.S.  sales;  and  its  failur« 
to  report  that  one  of  PSI's  creditors  is 
related  to  PSI. 

With  respect  to  the  date  of  sale, 
petitioners  note  that  the  shipment  date 
was  incorrectly  used  as  the  date  of  sale 
for  cII  of  PSI's  home  market  sales, 
regardless  of  whether  the  sales  wer« 
made  from  inventory  or  were  made  to 
order.  Petitioners  contend  that  the  order 
date  is  the  appropriate  sale  date  for 
PSI's  home  market  made-to-order  sales, 
since  this  is  the  first  date  on  which 
price  and  quantity  are  agreed  to  by  the 
parties  involved.  As  support,  petitioners 
cite  to  the  Final  Deterramation  of  Sales 
at  Less  Than  Fair  Value:  Certain  Forged 
Steel  Crankshafts  from  the  Federal 
Republic  of  Germany  (52  FR  28170.  July 
28, 1987)  and  Cellular  Mobile 
Telephones  and  Subassemblies  from 
Japan;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  (50  FR  45447, 
October  31, 1985).  Petitioners  charge 
that  POSCO  continued  to  report  the 
incorrect  sale  date  for  these  sales  even 
when  the  Department,  in  its  February 
11. 1993  supplemental  questionnaire, 
requested  that  the  order  date  be  reported 
as  the  date  of  sale  for  PSI's  home  market 
made-to-crder  sales.  Petitioners  note 
that  it  is  possible  for  PSI  to  determine 
the  order  date  for  its  home  market  order 
sales,  as  was  done  for  one  home  market 
order  sale  at  PSI's  verification. 
Petitioners  claim  that,  because  the  sale 
date  reported  for  PSI's  home  market 
made-to-order  sales  is  incorrect,  the 
range  of  products  reported  to  have  been 
sold  in  the  home  market  by  PSI  during 
the  period  of  investigation  has  been 
altered. 

At  a  minimum,  petitioners 
recommend  that  the  Department  base 
PSI's  FMV  on  the  highest  net  home 
market  price  for  corrosion-resistant  steel 
on  the  record  of  this  investigation,  or  on 
CV,  since  there  is  no  way  to  distinguish 
between  home  market  inventory  sales 
and  home  market  made-to-order  sales. 

POSCO  responds  that  the  Department 
should  accept  PSI's  sales  data  because 
they  are  accurate  and  have  been  fully 
verified.  With  respect  to  the  date  of  sale 
on  PSI's  home  market  made-to-order 
sales,  POSCO  argues  that  use  of  the  date 
of  shipment  as  the  date  of  sale  is 
representative  of  PSI's  selling  practices, 
and  that  the  amount  of  time  between 
date  of  order  and  date  of  sale  for  made- 
to-order  sales  does  not  have  a  distortive 
effect  on  the  analysis.  POSCO  contends 
that  the  Department  verified  the 
accuracy  of  the  reasons  given  for  using 
the  date  of  shipment  as  the  sale  date, 
POSCO  claims  that  PSI  sells  only  thrt-e 


comparison  prixiucts  in  the  home 
market,  of  which  only  a  certain 
percentage  were  made-to-order  sales, 
and  tJ-.at  PSI  bases  prices  on  a  price  list. 
Therefore,  according  to  POSCO,  it  is  not 
likely  that  weighted-average  prices 
could  change  significantly  based  on  a 
change  in  the  reporting  period  of 
approximately  two  weeks  at  the 
beginning  and  end  of  the  period  of 
investigation, 

POSCO  claims  that  over  roll 
merchandise  does  not  have 
specifications,  and,  therefore,  should 
not  have  been  reported,  and  that  the 
creditor  identified  by  petitioners  as  a 
related  party  is  not  related  to  PSI. 
POSCO  contends  that,  as  has  been 
reported  in  its  question-; aire  resj-onses 
and  in  PSI's  financial  stuLement.  POSCO 
and  Samsung  Electro-Mechanics 
Company  (SEM)  own  PSI.  According  to 
POSCO,  despite  a  misunderstanding  at 
verification,  the  creditor  does  not  own 
a  portion  of  PSI  Moreover,  POSCO 
replies  that  bank  charges  incurred  on 
PSI's  U.S.  sales  were  submitted  for  the 
record  during  verification,  and  agrees 
with  petitioners  that  these  charges 
should  be  deducted  from  USP. 

Department's  Position:  We  disagree 
with  petitioners  that  BL\  should  be  used 
for  PSI  s  sales,  and,  accordingly,  have 
used  PSI's  sales  in  our  analysis  for  the 
final  determination  of  the  investigation 
of  corrosion-resistant  steel. 

We  agree  with  petitioners  that  PSI 
should  have  reported  the  order  date  as 
the  date  of  sale  for  its  home  market 
order  sales.  However,  we  verified  that 
the  amount  of  time  between  the  date  of 
order  and  the  date  of  shipment  is 
approximately  two  weeks,  and  we  found 
that  the  use  of  the  ship.nient  date  as  the 
date  of  sale  has  no  effect  on  weighted- 
average  prices.  We  tested  this  by 
comparing  the  weighted-average  prices 
for  each  control  number  at  the 
beginning  of  the  POI,  the  end  of  the  POI. 
and  the  entire  POI.  We  found  Lhat  tlia 
prices  f'ir  each  control  number  were 
stable  over  the  period.  See  the  June  13, 
1993  memorandum  from  Case  Analyst 
to  the  File  regarding  PSI's  home  market 
prices. 

Although  PSI  has  failed  to  report  its 
home  market  sales  of  what  it  terms 
"over  roll"  merchandise,  we  found  at 
verification  that  these  are  sales  of 
defective  merchandise.  Because  POSCO 
made  no  sales  of  non-prime 
merchandise  to  the  United  States,  we 
are  not  using  sales  of  defective 
merchandise  in  our  analj'sis,  tlierefore. 
the  failure  to  report  these  sales  has  no 
effect.  See  Comment  10  and  Appendix 
n  to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
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Argentina  for  a  discussion  of  how  we 
dealt  M'ith  non-prime  merchandise  in 
these  final  determinations. 

We  agree  with  petitioners  that  the 
adjustment  for  bank  charges  for  PSI's 
U.S.  sales  should  be  made.  The 
correction  for  bank  charges  can  be  made 
using  verified  information.  Finally,  we 
agree  with  POSCO  that  the  creditor  in 
question  does  not  own  a  portion  of  PSI. 
Although  company  officials  at 
verification  stated  that  the  creditor 
owned  the  percentage  share  of  PSI  that 
is,  in  fact,  held  by  SEM,  PSI's  1992 
audited  financial  statements  indicate 
that  POSCO  and  SEM,  and  not  the 
company  in  question,  are  PSI 
shareholders. 

Comment  6:  Petitioners  argue  that  the 
Department  should  use  BIA  with  respect 
to  ocean  freight  charges  incurred  on 
POSCO's  ESP  sales  of  hot-rolled  steel  to 
UPI.  According  to  petitioners,  POSCO 
has  failed  to  establish  that  these 
services,  which  are  provided  to  POSCO 
by  a  related  freight  company,  occur  at 
arm's  length  prices.  POSCO's  analysis  of 
the  prices  charged  to  related  parties  and 
to  unrelated  parties  for  identical 
services  is  inadequate.  As  BIA, 
petitioners  urge  the  use  of  the  highest 
ocean  freight  cliarge  reported  by  any  of 
POSCO's  related  parties  in  the 
investigation  of  hot-rolled  steel. 

Petitioners  argue  that  the  ocean 
freight  services  provided  to  POSCO  by 
unrelated  freight  companies  for 
shipments  to  unrelated  customers  in  the 
United  States  are  not  comparable  to  the 
ser\'ices  provided  to  POSCO  by  its 
related  freight  companies  for  shipments 
to  UPI  because  the  specially  outfitted 
ships  required  to  transport  merchandise 
to  UPI  are  not  used  for  shipments  to 
unrelated  U.S.  customers.  For  the  same 
reason,  petitioners  contend  that  services 
provided  by  the  related  freight  company 
to  its  unrelated  customers  are  not 
comparable  to  those  provided  to  POSCO 
for  shipments  to  UPI.  Further, 
petitioners  argue  that  a  shipment  to  UPI 
by  an  unrelated  freight  company  in 
January  1993  on  a  specially  outfitted 
ship  cannot  be  used  to  establish  the 
arm's-length  nature  of  services  provided 
by  the  related  freight  company  because 
the  shipment  occurred  after  the 
initiation  of  these  investigations; 
according  to  petitioners,  the  Department 
commonly  disregards  post-initiation 
data  because  such  data  could  be  used  to 
avoid  or  reduce  dumping  margins.  Also, 
petitioners  argue  that  the  arm's-length 
nature  of  the  ocean  freight  services 
cannot  be  established  on  the  basis  of  the 
related  ocean  freight  company's 
profitability  because  this  profitability 
could  b*-  a'trihi.lable  to  the  fact  that  the 


relate!  'r-   .;ht  company  provides 
services  to  unrelated  parties. 

POSCO  responds  that  there  is  more 
than  sufficient  evidence  to  show  that 
the  ocean  height  services  provided  to 
POSCO  by  its  related  fi^ignt  company 
for  shipments  to  UPI  were  at  arm's- 
length  prices.  POSCO  contends  that 
there  is  no  evidence  on  the  record  to 
suggest  that  the  environmental  devices 
required  on  the  specially  outfitted  ships 
going  to  UPI  result  in  significantly 
different  costs  or  prices  charged  by  the 
related  freight  company.  POSCO  also 
argues  that  it  would  have  been 
extremely  difficult  for  the  related 
company  to  have  charged  higher  rates  to 
unrelated  parties  while  charging 
"sweetheart  "  rates  to  POSCO,  and  still 
remain  profitable.  POSCO  further  claims 
that  the  Department's  practice  that  post- 
initiation  data  cannot  oe  relied  upon  to 
support  an  arm's-length  claim  is  limited 
solely  to  rebates;  according  to  POSCO. 
rebates,  unlike  ocean  freight  charges,  are 
within  the  control  of  the  foreign 
producer.  Finally,  POSCO  contends  that 
petitioners  have  ignored  two  other 
points  with  regard  to  the  related  freight 
company  to  show  that  the  ocean  freight 
services  were  provided  at  arm's-length 
prices — shipments  of  raw  materials  by 
the  related  company  compared  with 
shipments  by  unrelated  parties,  and  a 
March  1992  bid  from  an  unrelated 
freight  company  for  ocean  fi-eight 
services. 

Department's  Position:  We  agree  with 
petitioners  that  ocean  freight  services 
for  shipments  of  hot-rolled  steel  to  UPI 
are  not  provided  to  POSCO  by  its 
related  freight  company  at  arm's-length 
prices  and  have  used  the  average  price 
charged  to  POSCO  by  unrelated  fi-eight 
companies  for  shipments  to  the  U.S. 
west  coast  as  BIA.  We  have  found  that 
the  average  price  charged  to  POSCO  by 
the  related  company  for  shipments  to 
UPI  is  lower  than  the  lowest  price 
charged  to  POSCO  by  unrelated  freight 
companies.  Accordingly,  we  have 
determined  that  the  prices  charged  by 
the  related  freight  company  are  not 
arm's-length  prices. 

Comment  7:  Petitioners  argue  that  the 
Department  should  recalculate  duty 
drawback  on  POSCO's  U.S.  and  local 
sales  in  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel.  With  respect  to  hot-rolled  steel, 
petitioners  contend  that  POSCO's 
statements  regarding  the  duty  drawback 
it  has  reported  for  local  sales  are 
inconsistent,  and  that  POSCO  has 
misallocated  duty  drawback  from  its 
local  sales  to  its  U.S.  sales.  According  to 
petitioners,  since  the  imported  raw 
materials  used  to  produce  the  hot-rolled 
merchandise  sold  in  POSCO's  third 


country,  local,  and  U.S.  sales  are  the 
same,  the  drawback  should  be  spread 
evenly  over  all  of  these  sales.  Petitione.-s 
claim  that  by  not  reporting  duty 
drawback  on  its  local  sales,  POSCO  is 
allocating  a  greater  share  of  drawbadi  to 
its  U.S.  and  other  export  sales  of  hot- 
rolled  steel.  With  respect  to  sales  of 
cold-rolled  and  corrosion-resistant  steel, 
petitioners  argue  that  it  is  unclear 
whether  POSCO  charges  the  duty  to  its 
local  sale  customers  or  whether  it 
provides  the  customers  with  the  import 
certificate.  Therefore,  petitioners 
contend  that  the  Department  should 
recalculate  POSCO's  duty  drawback  for 
cold-rolled  and  corrosion-resistant  steel 
so  that  the  total  amount  of  drawback  is 
allocated  over  third  country  sales,  local 
sales,  and  U.S.  sales. 

POSCO  responds  that  it  properly 
reported  duty  drawback  on  both  its  U.S. 
and  local  sales.  According  to  POSCO. 
duty  drawback  was  verified  extensively 
by  the  Department  and  no  discrepancies 
were  found  in  POSCO's  data  or 
explanation  of  its  claim.  According  to 
POSCO.  the  amount  of  duty  drawback 
reported  on  its  export  sales  does  not 
include  the  duty  passed  through  to  local 
sale  customers  t>ecause  POSCO  does  not 
receive  duty  drawback  on  local  sales, 
except  when  the  local  sale  is  made  to  a 
customer  in  an  export-free  zone,  in 
which  case  POSCO  receives  the  duty 
drawback  if  the  customer  provides 
POSCO  with  the  required 
documentation.  POSCO  notes  that, 
except  for  this  Hmited  circumstance,  it 
does  not  receive  the  duty  drawback  on 
its  local  sales  of  hot-rolled,  cold-rolled, 
and  corrosion-resistant  steel  since 
POSCO  is  not  the  exporter.  Rather. 
POSCO  transfers  the  required 
documentation,  such  as  import  permits, 
to  the  local  sale  customer,  tiie  exporter, 
who  in  turn  receives  tlie  drawback.  For 
hot-rolled  merchandise  only,  according 
to  POSCO,  POSCO  chaises  the  duty 
drawback  to  the  local  sale  customer. 
This  is,  because  PO  steel,  a  hot-rolled 
product  for  the  purposes  of  these 
investigations,  is  classified  as  cold- 
rolled  steel  in  POSCO's  accounting 
system,  and  POSCO  does  not  charge  tlie 
customer  for  the  duty  for  sales  of  PO 
steel. 

Department's  Position- We  agree  with 
POSCO.  We  verified  POSCO's  duty 
drawback  claim  for  its  U.S.  sales  and 
thus  have  made  the  appropriate 
addition  to  USP  for  duty  cirawback. 
However,  POSCO  received  duty 
drawback  only  on  certain  of  its  local 
sales.  For  local  sales  for  which  POSCO 
received  duty  drawback,  it  reported  the 
duty  drawback  it  received.  If  it  did  not 
receive  duty  drawback,  it  reported  zero. 
Because  POSCO  received  duty 
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drawback  on  ail  of  its  U  S  sales,  we 
added  d'jty  drawback  to  l':K:al  sales 

VV:th  resperi  to  the  investigations  of 
cold-rolled  ar;d  ."orrosiGn-rssistant  steel. 

wh9'«  du*;es  or;  ,.j<  al  sales  were  not 
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dj'arjases,  we  a. vied  'o  FMV  'lie  amount 
of  duty  drawback  reported  for  the 
matching  U.S.  sale.  For  hot-rolled  steel, 
we  added  the  amount  of  duties  reported 
m  the  home  market  sales  database  for 
!cM:.al  sales:  if  an  amount  was  not 
reported  we  added  the  duty  drawback 
reported  for  the  matching  US.  sale. 

Comment  8  Petitioners  argue  that, 
because  POCOS  has  not  yet  applied  for 
or  received  a  duty  drawback  for  its  1992 
exports,  the  Department  should  deny 
the  claim  for  duty  drawback  on  U.S. 
sales  made  by  POCOS  in  the 
investigation  of  corrosion-resistant  steel. 
Petitioners  cite  as  support  for  their 
argument  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  from  Venezuela  (58  FR 
27522,  May  10. 1993)  (Ferrosilicon  from 
Venezuela). 

POSCO  responds  that,  in  Ferrosilicon 
from  Venezuela,  the  respondent  did  not 
pay  import  duties  on  any  input  and, 
therefore,  was  clearly  ineUgible  to 
receive  drawback.  POSCO  contends  that 
the  Department  verified  that  POCOS 
paid  import  duties  on  inputs,  verified 
'h«^  amount  of  the  duty  drawback  claim, 
a:,  i  venf.ed  that  the  duty  drawback 
s. -•  r^  crerated  properly.  According  to 
PC^CO  FOCOS  qualifies  for  duty 
drawbacx.,  which  it  will  apply  for  when 
there  are  sufficient  exports  to  warrant 
filing  the  duty  drawback  application. 
Thus.  POSCO  argues  that  the 
Department  should  accept  POCOS' 
claim  for  duty  drawback. 

Department's  Position:  We  agree  with 
petitioners  and  have  not  allowed  the 
duty  drawback  claim  for  US,  sales 
made  by  POCOS.  Section  772(d)(1)(B)  of 
the  Act  states  that  USP  will  be  increased 
by  the  amount  of  any  duties  imposed  by 
the  country  of  exportation  which  have 
been  rebated,  or  which  have  not  been 
collected,  by  reason  of  exportation  of 
the  merchandise  to  the  United  States 
■Mtliough  the  verification  documents 
from  1991  show  that  duty  drawback  was 
-eceived,  let  alone  applied  for  1991, 
POCOS  submitted  no  data  for  1992  to 
show  that  any  duty  drawback  was 
apphed  for,  let  alone  received.  The 
verification  documents  show  that, 
during  1991.  POCOS  filed  for  duty 
"drawback  regularly  throughout  the  year 
and  received  its  rebate  of  duties  soon 
after  the  application  was  filed. 
Th^^refore,  it  seems  reasonable  that 
POCOS  should  have  been  able  to 
provide  at  verification  in  March  1993 
drawbacfc  data  on  amounts  applied  for 


or  received  during  1992,  In  Ferrosiiiron 
from  Venezuela,  duties  were  not  paid  b> 
the  respondent;  in  this  case  POCOS  has 
provided  no  evidence  to  show  that 
duties  were  paid  on  its  1992  exports. 
Therefore,  since  we  have  no  evidence 
that  duties  were  paid  or  duty  drawback 
applied  for  during  1992,  we  are 
disallowing  this  claim. 

Comment  9:  POSCO  argues  that  its 
local  sales  should  be  classified  as  home 
market  sales,  rather  than  export  sales,  in 
the  investigations  of  hot-rolled,  cold- 
rolled,  and  corrosion-resistant  steel, 
POSCO  cites  as  support  for  its  position 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea  (58  FR  15467.  March  23,  1993) 
(DRAMs  from  Korea), 

POSCO  notes  that  section  773(a)(1)  of 
the  Act  defines  home  market  sales  as 
those  sales  which  are  "sold,  or  in  the 
absence  of  sales,  offered  for  sale  in  the 
principal  markets  of  the  country  from 
which  exported  •  *  *  for  home 
consumption."  According  to  POSCO.  its 
local  sales  fit  this  definition  because  the 
sales  transpire  entirely  within  the 
borders  of  Korea  and  the  merchandise  is 
consumed  in  Korea.  POSCO  contends 
that  its  local  sales  are  processed, 
documented,  and  invoiced  as  domestic 
sales,  and  that  the  only  difference 
between  domestic  and  local  sales  is  that, 
for  local  sales.  VAT  is  not  paid  and  duty 
drawback  documents  are  transferred  to 
the  local  sale  customer  so  that  the 
customer  can  collect  the  drawback. 
Moreover.  POSCO  claims  that,  for  its 
local  sales,  unlike  its  export  sales,  it 
does  not  know  the  product  that  will  be 
exported  or  the  identity  of  the  ultimate 
customer  of  the  further-manufactured 
merchandise;  POSCO  can  only  guess  the 
type  of  product  that  will  be  exported 
and  the  identity  of  the  local  sale 
customer. 

Petitioners  reply  that  it  is  the 
Department's  practice  to  treat  local  sales 
as  export  sales  when  the  manufacturer 
knows  at  the  time  of  sale  that  the 
merchandise  will  be  exported. 
Petitioners  argue  that,  at  the  time  of  the 
local  sale,  POSCO  knows  that  the 
merchandise  will  be  exported,  and, 
therefore,  that  the  merchandise  is  not 
sold  for  "home  consumption."  As 
support,  petitioners  cite  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sulphur  Dyes, 
Including  Sulphur  Vat  Dyes.  From  the 
United  Kingdom  (57  FR  44163. 
September  24, 1992)  (Sulphur  Dyes 
from  the  United  Kingdom)  and  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Color  Picture  Tubes  from  Korea 
(52  FR  44186.  November  18.  1987) 


(CPTs  frurn  Korea).  According  to 
petitioners,  whether  POSCO  treats  such 
sales  as  domestic  sales  in  its  operations 
and  vvhether  POSCO  luiows  the  final 
destination  of  the  merchandise  are  not 
relevant  issues  m  determining  whe'her 
such  .sales  shocld  be  included  m  or 
excluded  from  the  calculation  of  FMV. 
Petitioners  argue  that,  unlike  the 
situation  in  DR.\Ms  from  Korea,  there  is 
no  way  of  knowing  which  merchandise 
sold  by  POSCO  in  its  local  sales  has 
been  further  manufactured  into  non- 
subject  merchandise.  Therefore, 
according  to  petitioners,  all  local  sales 
should  be  excluded  from  the  home 
market  sales  databases. 

Petitioner?  add  that  if  the  Department 
erroneously  decides  to  include  local 
sales  in  the  home  market  sales 
databases,  an  amount  for  duties  on 
imported  raw  materials,  which  would 
have  been  charged  to  home  market 
customers  had  the  merchandise  not 
been  subsequently  exported,  and  an 
amount  for  VAT,  calculated  based  on 
the  fully  loaded  invoice  price  including 
fi^ight,  packing,  and  duties  on  raw 
materials,  should  be  added  to  home 
market  price,  since  these  amounts  are 
added  to  U.S.  price. 

Department  s  Position:  For  our  final 
determinations,  we  heve  included  in  the 
home  market  sales  datcabases  and  the 
calculation  of  FMV  those  local  sales 
which  are  further  manufactured  into 
merchandise  outside  the  scope  of  these 
investigations,  in  accordance  with  our 
practice  detailed  in  DRA.Ms  from  Korea. 
Where  a  product  within  the  scope  of  an 
investigation  has  been  transformed  into 
a  product  outside  that  scope  before 
exportation,  we  consider  that  product  to 
have  been  "consumed"  within  the 
country,  and  thus  properly  includable 
in  home  market  sales.  At  POSCO's 
verification,  the  Department  examined  a 
list  of  local  sale  customers  and  the  line 
of  business  for  each  of  these  customers. 
We  found  that  certain  local  sale 
customers  only  further  manufacture  the 
merchandise  they  purchase  from 
POSCO  into  products  outside  the  scope 
of  these  investigations.  Local  sales  of 
merchandise  purchased  by  these 
customers  have  been  included  in  our 
analysis  for  these  final  determinations. 
Other  local  sale  customers  further 
manufacture  the  merchandise  they 
purchase  into  both  subject  and  non- 
subject  merchandise.  Local  sales 
purchased  by  these  customers  have  been 
excluded  from  the  home  market 
databases  since  there  is  no  way  to 
determine  the  nature  of  the  finished 
product  that  w  as  exported  from  Korea, 
nor  is  there  any  evidence  that  POSCO 
knew  the  nature  of  that  product.  In 
addition,  it  is  clear  from  verification 
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that  POSCO  has  r.o  way  ol  knowing  tiie 
ultimate  export  destintilion  of  the 
merchandise  it  sells  to  its  local 
customers. 

With  respect  to  Sulphur  Djes  from 
the  United  Kingdom,  we  note  that,  in 
that  case,  certain  sales  were  classified 
by  the  Department  as  U.S.  sales  because 
tlie  respondent  had  knowledge  that  the 
ultimate  destination  of  the  merchandise 
was  the  United  States.  In  CRTs  from 
Korea,  in  which  the  Department 
classified  local  export  sales  to  Korean 
companies  in  bonded  factory  areas  as 
export  sales,  the  respondent  "did  not 
know  the  destination  of  these  CRTs, 
except  that  they  are  for  export  as  CPTs 
or  as  CPTs  in  CTVs."  Since  there  was  no 
knowledge  as  to  whether  the 
merchandise  was  exported  as 
merchandise  covered  by  the  scope  of  the 
investigation,  the  sales  were  excluded 
from  the  calculation  of  FMV.  Similarly, 
for  these  final  determinations,  when 
POSCO  had  no  knowledge  as  to  whether 
ttie  finished  product  which  was 
exported  was  covered  by  the  scope  of 
these  investigations,  through  the 
identity  of  the  local  sale  customer,  we 
excluded  the  local  sale  from  the  home 
market  sales  databases. 

We  agree  with  petitioners  that,  for  the 
local  sales  included  in  oiir  analysis,  we 
should  add  to  FMV  an  amount  for 
duties  on  imported  raw  materials, 
following  our  practice  described  In 
DRAMs  from  Korea,  and  an  amount  for 
VAT,  and  we  have  done  so  for  our  final 
determinations.  See  our  response  to 
Comment  7. 

Comment  10:  Petitioners  contend  that 
prime  merchandise  sold  in  the  United 
States  should  be  compared  only  with 
prime  merchandise  sold  in  the  home 
market,  i.e.,  that  overrun  sales  and  sales 
of  seconds  should  hp  excluded  from  the 
calculeMon  of  FM\    Petitioners  claim 
that  m;.  i.hint  [.riin^  rnarchandise  only 
to  prime  me';  ';<.   i.  >>■  is  in  accordance 
with  the  Depar-!    :  j.i  s  prior  practice. 

POSCO  ar,:i;  <;  hat  home  market 
overrun  sales  a:  '  s«  ts  of  seconds 
should  be  incluUf^j  i;  the  Department's 
analysis  because  these  sales  are  in  the 
ordinary  course  of  trade,  and  POSCO 
has  identified  product  specifications 
that  enable  them  to  be  considered  such 
or  similar  merchandise  according  to  the 
Department's  own  criteria. 

Department's  Position:  Consistent 
With  the  Department's  policy,  outlined 
in  Appendix  IJ  of  the  Notice  of  Final 
Dttfc-iT^ination  of  Sales  at  Less  Than  Fair 
\  ci'iie  Certain  Cold-Rolled  Carbon  Steel 
Flat  Proi'ic  's  t  :  :  Argentina,  we  have 
compared  fi;  ;<•  merchandise  to  prime 
merchandise  and  non-prime 
Tiierchandise  to  no::  nnme  merchandise. 


In  liie  case  of  UPI.  a  U.S.  company 
related  to  POSCO  which  further 
manufactures  hot-rolled  coil,  there  were 
significant  sales  of  non-prime 
merchandise  in  the  United  States; 
therefore,  we  compared  non-prime 
merchandise  to  non-prime  merchandise, 
as  well  as  prime  merchandise  to  prime 
merchandise.  Because  there  were  no 
product  characteristics  for  UPI's  U.S. 
Sdles  of  further-manufactured  non-prime 
merchandise,  we  used  the  following 
methodology  to  make  comparisons  as 
BIA.  For  USP,  we  deducted  from  the 
gross  sales  price  of  each  U.S.  sale  of 
non-prime  further-manufactured 
merchandise  the  actual  selling  expenses 
for  the  individual  sale  and  the 
weighted-average  of  all  U.S.  further- 
manufacturing  costs.  We  allocated  profit 
between  POSCO  and  UPI  based  on  the 
weighted-average  COP  of  the  matching 
product  categories  sold  in  the  home 
market,  and  deducted  the  allocated 
profit  from  the  gross  U.S.  sales  price. 
For  FMV,  we  used  the  weighted-average 
price  of  home  market  sales  of  non-prime 
merchandise. 

POSCO  sold  no  cold-rolled  or 
corrosion-resistant  non-prime 
merchandise  to  the  United  States  during 
the  POL  For  the  FMV  comparisons  of 
these  products,  we  have  deleted  home 
market  sales  of  non-prime  merchandise 
from  the  home  market  database. 

If  orders  are  issued  in  these  cases,  the 
Department  will  consider  at  the 
administrative  review  stage  whether 
overrun  production  is  equivalent  to 
prime  production  if  it  is  not  sold 
outside  the  ordinary  course  of  trade. 

Comment  11:  Petitioners  argue  that 
the  Department  should  use  BIA  with 
respect  to  POSCO's  packing  charges 
because  POSCO  has  failed  to  establish 
that  its  related  party  provides  services 
on  an  arm's-length  basis.  Petitioners 
argue  that  the  cost  verification  shows 
that  the  study  relied  upon  by  POSCO  to 
establish  the  arm's-length  nature  of 
these  transactions  is  unreliable,  and 
they  claim  that  POSCO  has  failed  to 
provide  any  other  documentation  of  the 
arm's-length  nature  of  these  charges.  As 
BIA.  petitioners  suggest  that  the 
Department  not  make  an  upward 
adjustment  to  USP  for  U.S.  packing 
expenses,  or  make  a  downward 
adjustment  to  FMV  for  home  market 
packing  expense. 

POSCO  contends  that  the  Department 
should  use  the  reported  packing  costs  in 
calculating  USP  and  FMV.  POSCO 
maintains  that  reliance  on  the  study  for 
proof  of  the  arm's-length  nature  of  the 
transactions  with  related  parties  is 
appropriate.  POSCO  disagrees  with  the 
Department's  cost  verification  report, 
which  questioned  the  study.  POSCO 


maintains  thai  tlie  study  lieinonsu-attMi 
that  the  company  had  no  bias  towards 
related  subcontractors  and  that  the  loss 
identified  at  a  related  company  is  not 
related  to  the  work  covered  by  the 
study. 

Department's  Position:  Most  of 
POSCO's  packing  services  were 
provided  by  a  related  company.  A  small 
amount  of  packing  was  performed  by  an 
unrelated  party  during  the  POI,  but  the 
services  performed  were  not  comparable 
to  those  performed  by  the  related  party. 

The  documentation  provided  by 
POSCO  to  demonstrate  that  related 
party  packing  services  were  provided  at 
arm's-length  prices  includes  a  study 
conducted  by  an  independent 
accounting  firm  of  30  companies 
providing  ser\ices  to  POSCO.  most  of 
which  were  unrelated  to  POSCO.  At 
verification,  we  examined  the  study  and 
compared  the  profit  rate  r-fir  oramended 
by  the  study  for  the  related  packing 
company  to  the  profit  rate  used  to 
determine  the  packing  fee  the  company 
charged  POSCO  We  found  that  the  fee 
charged  POSCO  was  higher  than  that 
recommended  by  the  study,  which 
supports  POSCO's  claim  that  the  fee  of 
the  related  packing  company  was  an 
arm's-length  price. 

Ehiring  the  COP  verification,  we 
examined  costs  for  a  related  provider  of 
maintenance  services,  also  covered  by 
the  study.  In  that  case,  we  found  that  the 
maintenance  company's  financial 
statements  showed  a  loss,  but  the  study 
showed  that  the  company  had  made  a 
profit.  In  spite  of  this,  the  situation  of 
the  related  packing  company  differs 
from  that  of  the  maintenance  company 
examined  during  the  cost  verification  in 
that  the  packing  company  provides 
services  only  to  POSCO  and  its  related 
companies,  and  its  financial  statement 
shows  that  it  did  make  a  profit,  which 
is  confirmed  by  the  study.  For  these 
reasons,  and  absent  any  evidence  to  the 
contrary,  we  conclude  that  the  packing 
charges  were  made  at  arm's-length  and 
have  used  them  in  the  calculation  of 
FMV.  We  note  that  reported  U.S.  prices 
included  packing,  so  no  adjustment  to 
U.S.  price  for  packing  is  necessary. 

Comment  12:  Petitioners  maintain 
that  the  Department  should  deny  Kyung 
Ahn's  home  market  inventory  carrying 
cost  claims  on  certain  sales  of  hot-rolled 
merchandise  (PO  products)  because 
during  verification  the  Department 
found  that  those  costs  were  incorrectly 
reported.  These  products  were  shipped 
directly  from  POSCO  to  the  customer 
and  did  not  enter  into  Kyung  Ahn's 
inventory.  Since  no  inventory  carrying 
costs  were  incurred  on  those  sales 
which  did  not  enter  into  inventory,  the 
Department  should  disallow  this  claim. 
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POSCO  states  that  it  and  its  reiateti 
companies  classif)'  PO  flat  products  as 
cold-rolled,  but  that  the  Department 
required  that  thev  be  reported  as  hot- 
rolled  products  To  calculate  an 
inventor^'  carrying  penod  for  all  hot- 
rolled  produi-ts  for  purposes  of 
calculating  inv'^r'itory  carrying  expenses, 
POSCO  claims  ,'  had  !o  be  sure  the 
caicu.ation  included  bcii  PO  and  other 
products  the  Department  defined  as  hot- 
rolled 

POSCO  h.rther  states  that  while  PO 
products  are  shipped  directly  from 
POSCO,  Kyung  Ahn  still  incurs 
ir.ventory  carrying  costs  on  those  sales. 
POSCO  states  that,  as  verified,  when 
POSCO  confirms  an  order  from  Kyung 
Ahn,  "on  paper  the  merchandise  is 
entered  into  Kyung  Ahn's  books."  At 
the  same  time  that  the  merchandise  is 
entered  into  Kyung  Ahn's  inventory,  it 
is  removed  from  POSCO's  inventory 
records.  Therefore.  Kyung  Ahn  carries 
this  merchandise  in  inventory  for 
POSCO  until  shipment. 

Department's  Position:  POSCO 
reported  sales  of  PO  merchandise  as 
hot-rolled  merchandise,  in  accordance 
with  the  Department's  questionnaire. 
However,  because  POSCO  and  Kyung 
,\hn  classify  PO  merchandise  as  cold- 
rolled  products,  inventory  carrying  costs 
incurred  for  Kyung  Ahn  s  PO 
mercha.ndise  are  of  the  t>-pe  incurred  on 
its  sales  of  cold-rolled  merchandise. 
Thsse  differ  from  inventory  carrying 
costs  incurred  on  hot-rolled 
merchandise  for  the  time  after  the 
inventory  is  transferred  into  Kyung 
Ahn's  records  It  would  be 
inappropriate  to  allow  an  adjustment  to 
sales  of  PO  merchandise  for  inventory 
carrying  costs  incuned  on  sales  of  other 
types  of  hot-rolled  merchandise,  which 
were  significantly  greater  than  those 
incurred  on  sales  of  PO  merchandise. 
Therefore,  for  Kyung  Ahn's  sales  of  PO 
merchandise,  we  have  disallowed  the 
portion  of  inventory  carrying  costs  that 
were  overstated,  that  is,  costs 
attributable  to  the  period  after  the 
merchandise  was  entered  into  Kyung 
Ahn's  inventory  records.  We  have  used 
the  verified  allocated  average  inventory 
carrying  costs  for  all  other  sales  of  hot- 
rolled  merchandise. 

Comment  13:  Petitioners  state  that  the 
Department  should  deny  POSCO's 
claimed  circumstance-of-sale 
B'Jiustrr.ont  for  home  market  credit 
where  company- wide  credit  periods 
vsere  used  to  calculate  credit.  Petitioners 
state  that  the  Department  should  deny 
the  er.tire  credit  expense  claims  of  FSI, 
Kyung  Ahn,  and  Pohang  Coil  Center 
(PCC).  which  reported  only  company- 
wide  credit  periods  Petitioners  state 
that  the  Department  normally  calculates 


credit  periods  on  a  saie-by-sale  basis. 
but  sometimes  accepts  tustomer- 
specific  periods  They  state  that  the 
Department  should  not  accept  credit 
expenses  not  reported  at  least  on  a 
customer-specific  basis  lor  equivalent) 
and  dte  as  precedent  .Antifnciion 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France;  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (57  FR  28360.  June  24,  1992) 
(AFBs  from  France);  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  31692. 
July  11. 1991)  (AFBs  from  Germany). 

POSCO  claims  that  there  is  no  basis 
for  disallowing  its  reported  credit 
claims  for  PSI.  POCOS,  and  Kyung  Ahn. 
even  though  they  were  reported  on  a 
product-specific  basis  rather  than  a 
customer-specific  basis  or  sale-by-sa!e 
basis.  POSCO  acknowledges  the 
Department's  preference  for  data  on  a 
sale-by-sale  or  customer-specific  basis, 
but  maintains  that  the  Department  has 
stated  it  will  accept  product-specific  or 
company-specific  data  as  long  as  it  is 
reasonable  in  light  of  the  circumstances 
of  the  case  (e.g..  Color  Television 
Receivers  from  the  Republic  of  Korea 
(55  FR  26225,  June  27, 1990);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany  (54  FR  18992,  May  3, 1989) 
(Antifriction  Bearings  from  Germany); 
and  Industrial  Belts  and  Components 
and  Parts  Thereof,  Whether  Cured  or 
Uncured,  from  the  United  Kingdom  (54 
FR  15500,  April  18,  1989)). 

Department's  Position:  In  both  cases 
cited  by  petitioners,  the  Department 
states  its  preference  for  the  reporting  of 
credit  expenses  on  a  transaction-specific 
basis,  or  at  least  on  a  customer-specific 
basis.  In  the  first  case,  AFBs  from 
France,  we  qualified  the  reporting 
requirement  by  stating  that  we  will  not 
accept  credit  expenses  that  are  not 
reported  at  least  "on  a  customer-specific 
basis  or  some  reasonable  equivalent" 
(emphasis  added),  implying  that  we 
would  consider  accepting  credit 
expenses  reported  other  than  on  a 
customer-specific  basis.  In  the  second 
case,  AFBs  from  Germany,  we  used 
reported  credit  expenses  that  were  not 
calculated  on  a  sale-specific  or 
customer-specific  basis  for  two 
companies,  as  the  best  information 
otherwise  available. 

During  verification  we  examined  the 
"open  account"  basis  used  to  maintain 
receivables  records  by  POSCO  and  its 


related  companies.  Where  a  company 
maintains  a  rolling  receivables  ledger, 
payments  are  often  made  on  a  regular 
basis  and  credited  to  a  customer's 
account,  but  are  not  identified  with  a 
particular  sale.  Also,  notes  receiv.ob'es 
ledgers  sometim.es  are  no!  specific 
enough  for  a  company  to  trace  payment 
even  on  a  customer-specific  basis.  PSI, 
POCOS,  and  Ksiu.Tg  Ahn  maintain  their 
receivables  records  on  an  open  account 
ba.sis  and,  as  a  result,  v.ere  not  able  to 
report  credit  period  information  on  a 
sales-specific  or  customer-specific  basis. 
We  find  the  company-wide  reporting  of 
their  credit  periods,  which  we  verified, 
to  be  a  reasonable  method  of  reporting 
this  information,  given  their  normal 
record-keeping  system. 

FRLP  Issues 

Comment  14:  Petitioners  contend  that 
the  use  of  BIA  is  warranted  for  sales  by 
FRLP  because  POSCO  failed  to  provide 
complete  and  accurate  data.  They  argue 
that  FRLP's  elaborate  system  for 
reporting  sales  does  not  represent  a 
proper  basis  on  which  to  calculate 
FRLP's  U.S.  prices.  Petitioners  maintain 
that,  because  FRLP  cannot  identify 
which  merchandise  is  purchased  from 
POSCO  or  LTP!.  and  which  is  purchased 
from  other  parties,  there  is  no  basis  on 
which  the  Department  could  accurately 
judge  the  reasonableness  of  these  data. 

Petitioners  further  argue  that  POSCO 
refused  to  provide  actual  data  for  the 
thickness,  width,  and  carbon  content  of 
FRLP's  sales;  terms  of  FRLP's  sales; 
destination  of  the  merchandise;  date  of 
sale;  date  of  shipment;  actual  date  of 
receipt  of  payment;  actual  quantity  by 
control  num.ber  (CONNUTvl);  actual 
freight  charges;  actual  cash  discounts; 
relationship  or  identity  of  its 
commissionaire  on  a  sale-specific  basis; 
and  warranty  expenses  on  a  sale- 
specific  basis.  Because  of  these 
deficiencies,  no  reasonable  estimate  of 
FRLP's  U.S.  sales  prices  can  be  made. 

Petitioners  also  note  that  the 
Department,  at  verification,  confirmed 
that  FRLP  could  have  reported  the  data 
requested  by  the  Department  for  non- 
inventoried  sales. 

POSCO  di5a;-;'ees  with  petitioners, 
contending  that  Uie  Department  should 
not  use  BIA.  but  rather  its  reported  sales 
data,  in  calculating  U.S.  price.  POSCO 
maintains  that  the  Department  erred  in 
using  BL\  ih  Lhe  preliminary 
determination  and  that  it  did  provide 
complete  and  accurate  data  that  were 
fully  verified  by  the  Department, 
Furthermore,  POSCO  contends  that 
FRLP  was  not  given  adequate  time  in 
which  to  file  its  response.  Moreover, 
according  to  POSCO.  the  Department 
normally  would  disregard  FRLP's  sales 
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as  insignificant.  Citing  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  from  the  Republic  of  Korea  (57  FR 
42942.  September  17, 1992).  and 
Antifriction  Bearings  from  Germany 
(Comment  2),  POSCO  argues  that  the 
Department  has  established  a  policy  of 
accepting  estimated  reporting 
methodologies  developed  by 
respondents  if  the  methodologies  are 
reasonable. 

POSCO  contends  that  it  cooperated 
with  the  Department  to  the  fullest  extent 
possible,  supplying  for  each  of  its  sales 
the  invoice  number,  customer  name, 
date  of  sale,  date  of  shipment,  quantity, 
gross  unit  price,  packing  form  and  costs, 
commissions,  complete  product 
information  for  the  further 
manufactured  product,  identity  of  the 
FRLP  division  that  made  the  sale,  all 
discounts  paid,  foreign  inland  freight, 
ocean  freight  and  marine  insurance, 
duty  and  brokerage,  U.S.  inland  freight, 
credit  expenses,  warranty  expenses, 
home  market  and  U.S.  indirect  selling 
expenses,  technical  service  expense, 
inventory  carrying  costs,  duty 
drawback,  complete  further 
manufacturing  costs,  and  all 
information  necessary  to  match  each 
sale  to  home  market  sales  for 
comparison  purposes. 

POSCO  also  contends  that  the 
Department  found  at  verification  that  it 
was  impossible  for  FRLP  to  trace  its 
input  coil  for  any  merchandise  that  was 
sold  after  being  placed  in  inventory  as 
well  as  any  merchandise  sent  to  an 
outside  processor  for  additional 
processing.  POSCO  claims  that  the 
majority  of  its  sales  were  of  inventoried 
merchandise. 

POSCO  claims  that  the  Department 
applied  as  BIA  an  extremely  punitive 
rate  that  exaggerated  the  overall  impact 
the  use  of  BL\  should  have  had  on 
POSCO's  overall  margin;  that  the 
Department  failed  to  use  the  highest 
non-aberrational  rate;  and  that  the 
Department  applied  the  rate  to  the 
wTong  value,  i.e..  the  gross  price  of  the 
further  manufactured  product,  rather 
than  the  sales  price  of  the  input  hot- 
rolled  coil.  POSCO  contends  that  an 
analysis  of  UPI's  sales  indicates  that  the 
margin  used  for  BIA  on  FRLP's  sales 
was  an  aberrational  rate. 

Department's  Position:  Section  776(c) 
cf  the  Act  requires  the  Department  to 
use  BL\  "whenever  a  party  or  any  other 
person  refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation."  In  considering  what  to 
use  as  BL\,  the  Department  may  take 
into  account  whether  a  party  refuses  to 


provide  requested  information  (19  CFR 
353.37(b)).  Thus,  the  Department  may 
determine  on  a  case-by-case  basis  what 
constitutes  BL\. 

While  POSCO  did  supply  the 
Department  with  information  on  invoice 
number,  aistomer  name,  month  of 
shipment,  quantity,  gross  unit  price, 
packing  form  and  costs,  commissions, 
product  information  on  the  further- 
manufactured  product,  the  FRLP 
division  which  made  the  sale, 
discounts,  movement  expenses,  credit 
and  warranty  expenses,  indirect  selling 
expenses,  technical  service  expenses, 
duty  drawback,  and  further- 
manufacturing  costs,  POSCO  did  not 
provide  such  key  product  information 
as  thickness,  width  and  carbon  coiitent, 
terms  of  sale,  destination  of  the 
merchandise,  specific  date  of  sale, 
specific  date  of  shipment,  actual  date  of 
receipt  of  payment,  actual  quantity  by 
CONNUM.  actual  fi^ight  charges,  actual 
cash  discounts,  or  the  relationship  or 
identity  of  its  commissionaire  on  a  sale- 
specific  basis.  In  general,  POSCO  only 
estimated  this  information. 

Particularly  troublesome  is  POSCO's 
failure  to  provide  product  specifications 
for  merchandise  sold  by  FRIP,  instead 
"estimating"  the  CONNUM,  that  is,  the 
discrete  number  assigned  to 
merchandise  that  is  identical  in  all 
respects  outlined  in  Appendix  V  to  the 
Department's  antidumping 
questionnaire.  POSCO  assigned 
CONNUMs  to  FRLP's  sales  according  to 
the  percentage  of  UPI's  sales  to  FRLP 
accounted  for  by  each  CONNUM.  For 
example,  if  one  percent  of  UPI's  sales  to 
FRLP  were  of  CONNUM  X,  then  POSCO 
assigned  CONNUM  X  to  the  first  one 
percent  of  sales  on  FRLP's  sales  listing. 
Thus  the  CONNUM  assigned  bears  no 
relation  to  the  actual  physical 
characteristics  of  tlie  product  sold  by 
FRLP,  and  it  is  therefore  not  an 
acceptable  model  match  for  purposes  of 
comparison  with  FRLP's  U.S.  sales. 

The  extensive  nature  of  POSCO's 
estimates,  with  respect  to  information 
for  which  we  normally  require  sales- 
specific  data,  calls  into  question  not 
only  the  adjustments  on  these  sales,  but 
tlie  actual  identity  of  the  sales  subject  to 
the  investigation.  In  its  case  brief, 
POSCO  stated  that  the  majority  of 
FRLP's  sales  were  inventoried  (which 
would  indicate  that  POSCO  did  not 
keep  information  on  those  sales). 
However,  there  is  no  evidence  of  this  on 
record,  nor  was  this  claim  made  prior  to 
the  submission  of  the  case  brief.  As 
stated  in  POSCO's  submission  and  at 
verification,  the  merchandise  is  not 
produced  until  it  can  be  allocated  to  a 
coil,  thus  indicating  that  little  would 
need  to  go  into  inventory.  In  fact,  of  the 


ten  sales  seiecieci  cy  me  ijepanmeni  lor 
verification,  we  found  that  only  two 
were  inventory  sales. 

Therefore,  we  cannot  rely  on  the 
information  submitted  by  POSCO  with 
respect  to  FRLP's  sales  and  must  resort 
to  BL\  for  all  of  I-"RLPs  sales  to  the 
United  States.  As  POSCO  substantially 
cooperated  with  our  requests  for 
information,  and  only  failed  to  provide 
certain  requested  information,  we  are 
using  a  cooperative  BL\  for  all  of  FRLP's 
sales.  For  BIA.  we  used  the  higher  of  (1) 
the  average  rate  in  the  petition,  or  (2) 
the  highest  non-aberrational  margin  of 
any  of  POSCO's  sales  of  hot-rolled  steel, 
calculated  using  the  sales  for  which 
there  are  margins. 

For  this  final  determination,  we  have 
applied  the  highest  non-aberrational 
margin  to  the  quantity  of  U.S.  sales 
made  by  FRLP.  Therefore,  there  was  no 
need  to  calculate  a  margin  on  individual 
sales  by  FRLP.  and  the  issue  of  whether 
to  use  gross  or  net  price  in  such  a 
calculation  is  moot.  As  to  POSCO's 
claim  that  the  margin  we  used  as  BIA 
for  the  preUminary  determination  was 
aberrational,  we  note  that  our  margin 
calculations  for  the  final  determination 
have  yielded  a  different  percentage  as 
the  highest  margin,  and  the  quantity  of 
sales  at  and  around  that  margin  has  led 
us  to  conclude  that  the  margin  is  non- 
aberrational. 

Comment  15.  POSCO  argues  that  in 
calculating  net  USP  for  ESP  sales,  the 
Department  failed  to  include  duty, 
brokerage  and  marine  insurance  in  the 
total  cost  for  its  profit/loss  calculation. 
POSCO  argues  that  the  Department,  in 
its  March  18. 1993  amendment  to  the 
preliminary  determination,  should  have 
considered  the  double-counting  of 
foreign  inland  freight  and  ocean  freight, 
and  the  correction  of  the  base  on  which 
BIA  was  applied  >as  ministerial  errors. 
POSCO  further  argues  that  the  exclusion 
of  these  expenses  from  the  total  cost 
resulted  in  an  incorrect  profit 
calculation,  which  in  turn  resulted  in  an 
understated  U.S.  price. 

Department's  Position:  We  agree  with 
POSCO.  Marine  insurance.  U.S. 
brokerage  and  U.S.  duty  costs  should  be 
included  in  the  computed  total  costs 
used  for  determining  UPI's  further- 
manufacturing  profit.  Because  gross  U.S. 
price  is  reduced  by  marine  insurance. 
U.S.  brokerage,  and  U.S.  duties  in 
computing  the  USP,  we  have  ensured 
that  the  allocated  profit,  which  also  is 
deducted  from  USP,  does  not  include 
expenses  for  marine  insurance,  US 
brokerage,  or  U.S  duties,  in  order  not  to 
double  deduct  for  these  items,  For  the 
final  determination,  we  have  included 
duty,  brokerage,  and  marine  insurance 
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and  the  total  cost  for  POSf:0  s  profit/ 
loss  calculation 

Comment  1^  PO SCO  argues  'ha*  th« 
Department  should  correct  ;!s 
methodology-  for  merging  the  further 
maiiufactuTijTg  rost  file  wnh  the  sales 
data  file  fcr  ESP  sal«s  of  hot-rolled 
rr'.erchandi.sfl  POSCO  £r5"jf>s  that, 
bec:ause  one  ratn^orv  ci  hot-rolied 
product  that  is  sold  by  POSCO  to  UPI 
can  be  used  to  prtjviuce  st^veral  different 
finished  pro<i  jils  by  UPI,  two  printouts 
of  the  inaividual  sales  by  UPI  were 
submitted  to  the  L^part.Tient  in  order  to 
tracA  each  sale  Id  the  specific  U.S.  cost 
for  that  sale  One  pni;'ou!  was  for  the 
sales  listing,  and  the  other  was  for  the 
cost  of  further  manufacturing,  However, 
r'jlher  Lhan  matching  Lhe  sales  hsting  to 
the  observation  number  in  field 
OBSNOU.  as  requested,  the  Department 
matched  the  sales  and  cost  data  sets  by 
CONNl'M  POSCO  argues  that,  as 
verified  by  'he  Department,  this 
approach  does  r:ot  correspond  to  UPI's 
system,  nor  does  it  provide  for  an 
a.:  curate  renection  of  the  cost  of  the 
finished  product. 

Petitioners  maintain  that  the 
methodology  employed  by  the 
Department  for  merging  POSCO's 
Pu.rther  manufacturing  cost  file  with  the 
ESP  sales  data  file  is  correct.  Petitioners 
argue  that  it  is  the  Department's 
longstanding  practice  to  use  average 
costs  for  inputs  in  calculating  home 
market  costs,  as  well  as  in  calculating 
U  S  value-added  costs. 

Petitioners  hirther  argue  that  even  if 
the  Department  were  to  depart  from  its 
practice  and  consider  UPIs  request  for 
itHm-spedfic  input  matching,  the  fact 
t:idt  UPI  attempted  to  match  its  sales  to 
individual  coil  inputs  in  the  further- 
ranufactunng  process  was  not  verified. 
Thev  argue  tha'  such  a  system  would  be 
open  to  considerable  manipulation. 
with  higher-priced  sales  assigned  to  the 
higher-cost  inputs,  even  though  the 
input  specincations  would  be  identical. 

Departmpp.t  s  Position:  We  agree  with 
POSCO  The  CONNUMa  on  POSCO's 
sub:ri:tt9d  further-manufacturing  tape 
represent  the  hot-rolled  product  used  to 
produce  the  further-manufactured 
product  by  LTI.  Since  the  same  type  of 
hct-roUed  product  can  be  used  to 
produce  different  types  of  further 
::,anufactured  products  (eg,  cold-rolled 
ind  galvanized  products),  POSCO 
miuded  on  Lhe  further-manufacturing 
tape  Lhe  OBSNOU  from  the  sales  listing 
to  distinguish  the  further-m.anufacturing 
costs  for  the  different  types  of  further 
m.ai,ufactunng  It  would  be  distortive  to 
weigh*-averak(e  f-urtiier-nianufacturing 
costs  incurred  m  further  manufacturing 
cold-rolled  coil  from  hot-rolled  coil 
with  costs  mc-urred  m  further 
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man u fact ur'ng  galvijn'zed  coil  from  the 
same  hot-rolled  product.  Therefore,  for 
'he  fin,sl  determination,  we  have  merged 
lhe  funher-manufaiiunng  cost  database 
with  the  ESP  database  hv  OBSNOU. 

Comment  17:  FJSCO  contends  that 
the  Department  incorrectly  calculated 
the  ESP  cap  for  home  marker  sales  of 
hot-rolled  coil.  POSCO  believes  the 
error  occurred  in  the  computer  program. 

Department's  Po<iiti  n  we  agree  with 
POSCO.  Upon  reviewing  the  com.puter 
program  we  found  that  we  had 
converted  home  market  indirect  selling 
expenses  from  won  to  US,  dollars 
twice,  thereby  improperly  reduc.ng  the 
home  market  indirect  selling  e<penses. 
We  have  corrected  the  computer 
program  for  the  final  determination 

Cost  Issues 

Comment  1  a,- Petitioners  maintain 
that  POSCO's  submitted  COP  and  CV 
information  should  not  be  relied  upon 
because  it  was  based  on  POSCO  s 
interna!  management  accounting 
system,  which  (1)  is  not  used  to  prepare. 
and  does  not  tie  to,  its  audited  financial 
statements;  (2)  Is  not  used  in  the  normal 
course  of  business;  (3)  was  not 
developed  using  a  reliable  methodology; 
and  (4)  does  not  reasonably  allocate 
costs  between  subject  and  non-subject 
merchandise.  Petitioners,  therefore. 
claim  that  BIA  should  be  used  and  that 
such  information  should  be  the  highest 
CV  reported  in  the  petitions. 

POSCO  claims  that  the  Department 
should  use  the  submitted  cost  response, 
which  is  based  on  its  internal 
management  accounting  system. 
because  it  is  complete,  accurate  and 
verified.  POSCO  explained  that  it  used 
its  internal  management  accounting 
system  instead  of  its  normal  accounting 
system  because  the  internal 
management  system  identifies  costs  for 
very  specific  individual  product.s. 
POSCO  defends  its  use  of  this  system  by 
stating  that  the  record  shows  that  (1) 
POSCO's  product  costs  w«re  submitted 
in  full  compliance  with  the  instructions 
in  the  Department's  antidumping 
questionnaire;  (2)  the  internal 
management  system  was  an  existing 
cost  accounting  system  that  is  part  of 
the  cost  accounting  system  used  in 
preparing  the  financial  statements,  and 
(3)  the  submitted  costs  were  verified, 
and  they  reconciled  to  the  audited 
financial  statements.  Additionally. 
POSCO  argues  that  the  allocation  bases 
used  under  both  systems  are  exactly  the 
same,  with  the  only  difference  being  in 
the  product  definitions. 

Department's  Position  We  agree,  in 
part,  with  petitioners.  POSCO  relied  on 
its  management  cost  system  fur 
reporting  specific  per  unit  product  costs 


in  its  submission  However,  at 
verification.  POSCO  was  unable  to 
reconcile  these  per  unit  costs  to 
company  dycumients  m?.i3tained  and 
used  in  the  ordinary  course  of  business 
Tha  management  accounting  system 
was  not  u.«;ed  in  conjunction  with  the 
prepa.-aticn  of  FOSCO's  audited 
nnancia!  statements,  nor  was  it  audited 
by  an  independent  Tinn  The  company 
could  reconcile,  with  adjustments,  the 
total  i,osts  of  production  from  this 
management  system  to  the  total  costs  of 
production  used  in  the  financial 
accounting  system  and  its  audited 
financial  statements  However,  the 
adjustments  made  to  Lhe  finariCial 
statement  system  could  not  be 
supported  (see  Oimment  28). 

Reliance  on  the  accounting  system 
used  for  the  preparation  of  the  aud-ted 
financial  statements  is  a  kwy  and  vital 
part  of  the  Department's  determination 
that  a  company's  rnst  data  are  credible. 
A  management  cost  system  which  has 
not  been  audited  and  is  not  used  for  the 
preparation  of  the  financial  statements 
or  for  anv  purjiose  outside  internal 
de'iberatiuns  of  the  company  does  not 
assure  the  Departmflnt  that  such  costs 
have  been  stated  in  accordance  with 
generally  accepted  accounting 
principles,  or  that  all  costs  have  been 
appropriately  captured  by  the  system. 
For  the  above  reasons,  we  conclude  that 
POSCO's  management  cost  system 
cannot  be  relied  upon  and,  therefore,  we 
adjusted  the  submitted  costs  of 
manufacturing  for  COP  and  CV  upward 
by  Lhe  difference  between  the  financial 
accounting  syste.mi  total  costs  and  the 
submitted  managemefit  system  total 
costs. 

Comment  19:  Petitioners  maintain 
that  the  Deoartment  should  increase 
POSCO  s  submitted  COP  and  CV 
amounts  to  account  for  costs  incurred  at 
Lhe  Kwang}'ang  facility's  new  mill. 
Since  these  costs  represent  actual 
expenses  incurred  for  increasing 
production  capacity  of  a  product  that  is 
already  manufactured,  all  POI  amounts 
incurred  should  be  included  in 
POSCO's  submitted  costs. 

POSCO  argues  that  the  costs  incurred 
at  Lhe  Kwangving  hot-roiled  mill  during 
the  POI  were  properly  exchided  from  its 
submitted  cost  of  manufacturing.  The 
total  costs  incurrod  in  June  1992,  the 
first  month  of  operation  of  the 
Kwangyang  mill,  were  extraordinarily 
high  even  though  the  mill  operated  at 
low  capacity.  Since  the  costs  incurred  in 
June  represent  start-up  expenses,  whirii 
will  benefit  fa'ure  production.  POSCO 
argues  that  at  most  the  D^;partmen! 
should  normalize  costs  incurred  at  this 
mill  over  the  period  of  time  it  took  to 
attain  full  capacity. 
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Department's  Position:  We  agree  with 
petitioners.  We  consider  the  amounts 
expensed  at  the  Kwangyang  facility's 
new  mill  during  June,  1992,  not  to  be 
start-up  costs  because  they  are  related  to 
increasing  production  capacity  for  a 
product  POSCO  already  manufactures. 
The  operating  results  of  tiiis  mill  are 
relevant  to  POSCOs  manufact;iring 
operations  as  a  whole  during  the  POI. 
However,  a  portion  of  the  costs  incurred 
during  June,  1992.  at  this  mill,  were  for 
replacement  rollers  and  parts.  The 
Department  considers  these 
maintenance  expenses  to  be  period  costs 
(i.e.,  they  benefit  production  throughout 
the  fiscal  year).  Therefore,  we  adji:stad 
POSGO's  submitted  hot-rolled  steel 
costs  to  include  only  that  portion  of  the 
replacement  parts  costs  allocable  to  the 
POI.  and  all  of  the  remaining  costs 
incurred  at  the  Kwangyang  facility's 
new  mill  during  June,  1992. 

Comment  20:  Petitioners  argue  that 
transactions  between  POSCO  and 
certain  related  companies  did  not  occur 
at  arm's-length  prices  because  their 
financial  statements  reflected  an 
operating  loss  during  1992.  Therefore. 
the  Dejjartment  should  increase 
POSCO's  submitted  costs. 

POSCX)  contends  that  the  overall 
operating  loss  experienced  by  one  of  its 
related  suppliers  (conducting  100 
percent  of  its  business  in  1992  v«th 
POSCO)  does  not  undermine  the 
validity  of  its  transfer  price  study  as  an 
indication  of  arm's-length  transactions 
between  POSCO  and  each  company 
included  in  the  study.  This  related 
company  provided  POSCO  with  several 
types  of  services  during  1992.  The 
specific  service  covered  by  the  study 
was  profitable  during  1992.  Therefore, 
the  Department  has  no  reason  to 
conclude  that  the  study  cannot  be  relied 
upon. 

Department's  Position:  We  agree  with 
POSCO  in  part.  The  submitted  financial 
statements  of  the  related  company 
which  experienced  an  overall  operating 
less  during  1992  included  detailed 
operating  results  by  types  of  services 
provided.  This  detailed  income 
statement  shows  that  the  specific 
service  covered  by  the  study  was 
profitable  during  1992.  Therefore,  the 
Department  concludes  that  the  transfer 
price  study  can  be  relied  upon. 

We  also  agree  with  petitioners  in  part. 
If  the  other  services  used  in  the 
production  of  the  subject  merchandise 
provided  by  this  related  party,  which 
showed  an  operating  loss,  had  been 
perfo.TP.ed  by  POSQD  directly,  the  costs 
would  have  boen  higher  by  the  amount 
of  the  operating  loss.  Thus,  we 
computed  the  average  operating  loss 
perT:entage  based  on  the  sample  services 


and  increased  all  related  party 
transactions  by  this  percentage. 
However,  since  the  amoimt  of  the 
operating  loss  experienced  by  this 
company  was  very  small,  and  the  effect 
of  this  adjustment  would  have  no 
impact  on  COP  or  CV,  no  adjustment 
was  made. 

Comment  21:  Petitioners  argue  that 
the  Department  should  not  rely  on 
POSCO's  submitted  consolidated 
financial  statements  for  calculating 
interest  expenses,  because  the  financial 
statements  are  unaudited.  Instead,  the 
Department  should  use  POSCO's 
audited  unconsolidated  financial 
statements  for  calculating  its  interest 
expenses. 

Department's  Position:  We  agree  with 
petitioners.  POSCO's  submitted  interest 
expense  rate  was  based  on  its  unaudited 
consoUdated  financial  statements. 
Absent  detailed  testing  usually 
associated  with  an  audit,  the 
Department  cannot  rely  on  these 
statements  as  submitted.  Therefore,  the 
Department  recalculated  POSCO's 
interest  rate  using  POSCO's  1992 
audited  unconsolidated  financial 
statements,  which  reflect  POSCO's 
operating  results  alone.  We  used  these 
1992  financial  statements  because  they 
encompass  the  entire  POI. 

Comment  22:  Petitioners  argue  that 
the  Department  should  adjust  POSCO's 
submitted  cost  of  materials  to  include 
all  foreign  currency  translation  losses. 

POSCO  argues  that  it  correctly 
excluded  foreign  exchange  translation 
gains  and  losses  from  its  submitted  costs 
because  these  amounts  are  unrealized 
paper  gains  and  losses  that  do  not  relate 
to  production,  and  in  no  way  can  they 
be  considered  part  of  the  "actual  cost  of 
production." 

Department's  Position:  We  disagree 
with  POSCO.  In  reply  to  POSCO's 
contention  that  these  translation  losses 
are  unreahzed,  the  Department  notes 
that  pursuant  to  Korean  Generally 
Accepted  Accounting  Principles 
(GAAP):  (1)  Only  when  a  foreign 
currenc)'  translation  loss  is  greater  than 
5  percent  of  its  common  stock  value  can 
the  amount  be  deferred:  and  (2)  when 
the  translation  loss  is  under  5  percent  of 
its  common  stock  value,  it  is  recognized 
in  full  in  the  current  period.  The  fact 
that  the  translation  loss  is  expensed  if 
it  is  under  5  percent  of  the  company's 
common  stock  value  confirms  that 
Korean  GAAP  considers  these  losses  to 
be  real  even  if  there  is  no  outflow  of 
funds.  From  analysis  of  POSCOs  1992 
audited  unconsoHdated  financial 
statements,  it  appears  that  the  majority 
of  items  denominated  in  foreign 
currency  relate  to  short  and  long-term 
debt.  Therefore,  we  consider  tliese 


translation  losses  to  be  related  to  uie 
cost  of  acquiring  debt,  and  thus  related 
to  production.  Therefore,  we  included 
all  foreign  currency  translation  losses 
and  gains  in  POSCO's  financing  expense 
calculation. 

Comment  23:  Petitioners  argue  that 
the  Department  should  correct  POSCO's 
cost  of  sales  figures  used  to  allocate 
G&A  expenses  so  that  the  total  cost  of 
sales  amount  used  as  the  denominator 
in  this  calculation  does  not  include 
duplicate  amounts  for  products  resold 
by  related  parties  that  were  initially  sold 
to  them  by  POSCO. 

Department's  Position:  We  agree  with 
petitioners.  POSCOs  submitted  G&A 
and  interest  expense  computations  were 
computed  using  a  cost  of  sales  figure 
which  includes  duplicate  cost  of  sales 
amounts  for  products  resold  by  related 
parties  that  were  initially  sold  to  them 
by  POSCO.  As  BIA.  we  recalculated 
these  expenses  by  excluding  fixjm  the 
denominator  the  cost  of  sales  of  all 
related  companies,  because  we  could 
not  isolate  the  costs  relating  to  the  inter- 
company sales. 

Aaditionally,  the  Department 
recalculated  G&A  and  interest  expenses. 
The  Department  considers  G&A  and 
interest  to  be  period  costs  (i.e.,  at  a  rate 
based  on  an  entire  accounting  year, 
rather  than  the  POI).  For  the  preliminary 
determination,  we  based  POSCO's  G&A 
and  interest  rates  on  its  aiidited 
financial  statements  for  the  fiscal  year 
ending  December  31.  1991  because  this 
was  the  last  completed  fiscal  year  prior 
to  initiation  of  this  investigation.  At 
verification,  however,  we  acquired 
POSCO's  audited  financial  statements 
for  the  fiscal  year  ending  December  31, 
1992,  but  not  the  1992  financial 
statements  for  its  related  further- 
manufacturing  companies.  Because  the 
1992  financial  statements  encompass 
the  POI,  we  based  the  revised  G&A  and 
interest  expense  computations  on 
POSCO's  1992  audited  financial 
statements,  but  relied  on  the  1991 
financial  statements  for  the  related 
furlher-m.anufacturing  companies. 

Comment  24:  Petitioners  claim  that 
POSCO  has  not  e.<;tablished  that  its  non- 
operating  miscellaneous  income  items 
are  related  to  production  of  subject 
merchandise.  Therefore  the  Department 
should  disallow  the  offset  to  G&A  for 
these  items.  Petitioners  continue  that 
even  if  the  Department  accepts 

POSCO's  claim  that  certain  of  its 
miscellaneous  non-operating  items  were 
related  to  production  of  subject 
merchandise,  the  income  should  only  be 
allowed  as  an  offset  to  non-operating 
expenses. 

rOSCO  claims  that  all  miscellaneous 
income  items  used  to  offset  G&A 
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expenses  in  its  cair'aia'ion  are  related  to 
production  and  therefore  vv«re 
appropnately  ir.i  l;;dt*d 

L'f'fiartrr.ent  s  Post:;  -r,   'A  ■'    ,:   •■  with 
PO>("G.  m  part.  We  reviewed  in  detail 
W.e  nisctillaneous  income  items  used  to 
c  f rVj*.  \iie  G&A  expenses  and  determined 
mat  certain  items  related  to  the 
p!;;dLjr'.  ,on  of  the  subject  merchandise 
ar.d  others  did  not   We  t:iave  disallowed 
thii  miscellaneous   n  ..:ne  offset  for  the 
items  that  did  not  -eate  ic  production. 

Comment  25:  Pe  I'l-ners  argue  that 
\he  Df'partment  she. id  adjust  POSCO's 
submitted  costs  to  include  amounts  Ux 
inventcry  write-downs  and  write-of&  as 
ref.ec'pd  in  POSCO's  audited  financial 
statefTi-.-iVs. 

POSCO  contends  that  the  inventory 
v.Ti;e-downs  and  v\-TU'r«-offs  are  included 
in  the  financial  statements  m  the 
misccilaxieous  line  Item  for  ncm- 
operating  mcome  and  exp«nsps  POSCX) 
states  that  it  h.^s  nr luded  the 
misceilaneous  ncr.-operating  income 
nr.d  expenses  in  its  reported  costs. 

Department's  Position:  We  agree  with 
POSCO.  Upon  further  review  of 
venfication  exhibit.s.  we  determined 
that  the  financial  sta'.eme.nt  line  item, 
"non-operating  ai:w:,BiianeoL:s 
expenses,"  inciudea  inventory  write- 
downs and  write-offs.  We  included  all 
non-operating  miscellaneous  expenses 
in  our  revised  calculation  of  G&A 
expen.ses 

CommeFit  26  Fe';*; oners  argue  tiial 
the  Department  should  adiust  POSCO's 
submitted  coet  of  further  manufacturing 
for  UPI  to  rwfiect  the  amortization  of 
start-up  costs  ;>ver  the  same  period 
reflacted  in  its  financial  statements. 

POSCO  contends  that  the  start-up 
costs  should  be  amortized  over  the 
expected  useful  life  of  the  assets 
because  LTI  will  gain  future  benefit 
from  these  costs  for  as  long  as  the 
machinery  is  in  use. 

Dfpannient's  Position:  We  agree  with 
petitioners.  Absent  specific  evidence  to 
the  contrary,  we  consider  expenses 
recorded  in  a  company's  financial 
statements  to  reflect  actual  expenses 
incurred  in  its  operations.  Therefore,  we 
amortized  the  start-up  expenses  over  the 
^a.T.e  period  as  they  were  amortized  in 
the  financial  statements. 

C'-^mment  27:  Petitioners  maintain 
that  a  credit  to  the  production  rate 
variance  of  UPI  for  reimbursement  of 
expenses  from  another  company  is  not 
related  to  production  and  that  it  should 
be  eliminated  from  the  COM. 

POSCO  contends  that  it  incurred 
ova-head  costs  in  connection  with 
9c '.'  it;es  this  credit  relates  to,  and  thus. 
It  IS  appropriate  to  offset  these  costs 
with  ir.cf  ma  derived  from  these 
a':tivitit;s. 
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Department's  Position:  VVa  jgn-c  v^nh 
POSCO.  This  credit  relates  to 
reimbursement  of  certain  expenses 
which  were  included  in  POSCO's 
submitted  overhead  costs.  Therefore,  we 
did  not  exclude  the  credit. 

Conunent  28:  Petitioners  argue  that 
UPI's  interest  expense  computation 
should  not  include  interest  income 
generated  from  long-tenn  investments 
because  this  income  is  not  related  to 
ciirrent  production. 

POSCO  argues  that  the  long-term 
interest  income  in  question  relates 
directly  to  the  production  of  subject 
merchandise. 

Department's  Position:  We  agree  >- .'.h 
petitioners.  Interest  income  generated 
from  long-term  investments  is  not 
considered  related  to  the  production  of 
subject  merchandise.  Thus,  we  do  not 
allow  an  offset  to  interest  expense  for 
interest  income  generated  from  long- 
term  investments.  However,  since  ihiB 
adjustment  would  have  no  impact  on 
submitted  costs,  no  adjustment  was 
made. 

Comment  29:  Petitioners  maintain 
that  the  Department  should  adjust 
FRLP's  submitted  costs  to  include  the 
year-end  adjustments  for  a  programming 
error,  and  the  year-end  physical 
inventory  adjustment  that  was  noted  ai 
verification. 

POSCO  argues  that  FRLPs 
programming  error  only  affects  the 
values  recorded  in  FRLP's  accounting 
system  for  coil  purchases.  Since 
POSCO's  cost  of  manufacturing  the  coil 
was  used  in  lieu  of  the  purchase  price 
by  FRLP,  this  programming  error  has  no 
effect  on  the  submitted  coil  costs. 

Department's  Position:  We  agree  with 
petitioners  in  part.  The  Department 
considers  year-end  inventory 
adjustments  to  be  a  period  expense,  and 
therefore  a  relevant  cost  during  the  POI 
Thus,  we  ad)usted  POSCO's  submitted 
costs  to  account  for  FRLP's  year-end 
inventory  adjustment.  However  we 
made  no  adjustment  for  FRLP  s 
programming  error  because  we  used 
POSCO's  cost  of  manufacturing  for  coil 
instead  of  coil  transfer  prices  for 
submission  purposes.  Thus,  the 
programming  error  had  no  effect  on  the 
submitted  costs. 

Comment  30:  Petitioners  contend  that 
the  G*A  expenses  of  FRiP  should  be 
increa.sed  to  reflect  additional  expenses 
incurred  for  FRLP  by  related  companies. 

POSCO  claims  that  the  additional 
G&A  expenses  incurred  by  the  related 
companies  on  FRLP's  behalf  have  been 
included  in  the  general  and 
administrative  expenses  as  management 
fees. 

Department's  Position:  We  agree  with 
POSCO.  We  have  determined  that  the 


i  1  i:t    ra:  G«A  costs,  incurred  by 
related  companies  on  FRLP's  behalf, 
have  been  included  in  the  G8l.\ 
expenses  of  FRLP.  Therefore,  no 
adjustment  is  necessary. 

Comment  31:  Petitioners  maintain 
that  the  Department  should  follow  its 
preliminary  determination  and  include 
the  amount  cf  forgiven  interest  expense 
in  the  calculation  of  UPI's  interest 
expense. 

POSCO  contends  that  it  conectly 
excluded  certain  UPI  interest  expenses 
because  these  amounts  were  never  paid 

/>;-'  -^"- font's  Position:  We  disagree 
wiih  rOSCO.  Interest  expense  related  tf> 
IP  •  .  '^ars  which  was  forgiven  in  the 
cunent  year  does  not  constitute  intere.si 
revenue  to  be  used  as  an  offset  to 
runent  year  ir.ttjiost  expense.  Therefore 
we  adjusted  LTIs  1992  interest  exp*?ns*» 
by  not  allowing  this  deduction  for 
forgiven  interest. 

Comment  32:  Petitioners  argue  thai 
since  POSCO  was  unable  to  deroonstratn 
either  the  accuracy  or  reasonableness  of 
the  allocation  methodology  of  the 
internal  management  system,  the 
Department  should  increase  POSCO  s 
costs  fur  items  that  were  accounted  for 
differently  between  the  internal 
management  accounting  system  and  the 
noriTiai  accountinij  system, 

POSCO  argues  that  no  adiustmerU  is 
needed  for  these  items  since  the 
allocation  meihodciogy  ws.s  ver.fi-x' 

Depdrtment  s  Position  'vVe  d-sagx-ee 
with  POSCO  The  specific  reconciling 
items  tlial  were  acrour.^'J  f;;r 
differently  bt»f.veen  the  two  svstenis 
could  not  be  supponed  by  FCJSCO  As 
indicated  in  Comuent  14,  the 
Department  cannot  rely  ori  POSCO's 
management  system,  and  we  adjusted 
the  submitted  costs  of  manufacturing  fo; 
CGP  and  CV  by  the  difhrKnce  tjetween 
the  rinanv':ial  aixounting  system's  total 
costs  and  the  submitted  managemanl 
system's  total  costs. 

Comment  33:  Petitioners  argue  thai 
POSCO's  home  market  submission 
considers  non-prime  merchandise  to  be 
such-or-sirailar  merchandise,  whereas 
its  submitted  UP!  data  treats  revenue 
•  from  non-prime  merchandise  as  an 
offset  to  costs.  Since  the  Department 
m.ust  compare  POSCO's  and  UPI's  data, 
petitioners  contend  that  the  Departmant 
should  recalculate  POSCOs  further 
manufacturing  costs  at  UPI  without  the 
claimed  offset  for  sales  of  non-prime 
merchandise,  which  POSCO  considers 
to  be  similar  merchandise  in  its  home 
m.arket,  in  order  to  ensure  a  fair 
compa.-i5on  of  POSCO's  and  UPI's  data. 

POSCO  argues  that  it  reported  ITI's 
costs  in  accordance  with  the  cost 
accounting  methodology  that  it  used  ui 
the  ordinary  course  of  business. 
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Therefore,  there  is  no  basis  for  the 
Department  to  disallow  UPI's  reported 
offset  to  cost  of  manufacture  for  non- 
prime  merchandise. 

Department's  Position:  We  agree  with 
petitioners.  Therefore,  in  order  to  ensure 
a  fair  comparison  of  POSCO  and  UPI 
data,  the  Department  adjusted  POSCO's 
per  unit  cost  of  further  manufacture  at 
UPI  by  disallowing  the  offset  for  non- 
prime  merchandise  sales  revenue  and 
by  attributing  an  average  cost  of  further 
manufacturing  to  non-prime  products. 

Dongkuk's  Issues 

Comment  34:  Citing  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Oil  Country  Tubular  Goods  from 
Canada  (51  FR  15029.  April  22.  1986) 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain  Cold- 
Rolied  Carbon  Steel  Fiat  Products  from 
Argentina  (58  FR  7066,  February  4, 
199:1),  petitioners  state  that  it  has  been 
the  Department's  longstanding  practice 
to  compare  U.S.  sales  of  prime 
merchandise  only  to  home  market  sales 
of  prime  merchandise,  and  U.S.  sales  of 
non-prime  merchandise  to  home  market 
sales  of  non-prime  merchandise.  To  do 
otherwise  would  be  contrary  to  law. 
Petitioners  argue  that  prime  and  non- 
prime  products  are  not  sold  as  the  same 
product.  Additionally,  petitioners 
contend  that,  in  Federal  Determination 
of  Sales  at  Less  Than  Fair  Value;  Certain 
Stainless  Steel  Cooking  Ware  from 
Korea  (51  FR  42873,  November  26. 
1986)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain  Fresh 
Cut  Flowers  from  Costa  Rica  (52  FR 
6852,  March  5,  1987),  the  Department 
excluded  from  its  calculations  sales  of 
non-prime  merchandise  when  such 
sales  only  existed  in  the  home  market, 
without  determining  whether  the 
merchandise  differed  in  terms  of  the 
Department's  model  matching 
methodology. 

Petitioners  insist  that  Dongkuk's 
failure  to  identify  differences  between 
prime  and  non-prime  merchandise  in 
terms  of  the  Department's  model 
matching  criteria  is  not  a  relevant  factor 
with  regard  to  the  issue  of  making 
comparisons  of  U.S.  and  home  market 
sales.  Petitioners  note  that  Dongkuk 
reported  at  verification  that  non-prime 
merchandise  "generally  is  used  for  low- 
tech  projects  that  do  not  require  strict 
specifications"  and  that  non-prime 
merchandise  is  sold  at  a  lower  than 
usual  price.  Petitioners  argue  that  this 
demonstrates  that  such  merchandise  "is 
of  a  lesser  quality  and  likely  does  not 
meet  tiie  same  specifications  as 
Dongkuk's  prime  merchandise." 

Dongkuk  counters  that  the 
Department  should  continue  to  follow 


the  same  product  matching  criteria 
outlined  in  the  issues  appendix  to  the 
preliminary  determination.  Dongkuk 
argues  that,  according  to  the  statute,  as 
long  as  the  merchandise  contains  the 
physical  characteristics  outlined  by  the 
Department,  and  was  .sold  in  the 
ordinary  course  of  trade,  it  should  be 
part  of  the  pool  of  home  maricet  sales 
used  in  the  analysis.  Dongkuk  cites 
section  771(16)  of  the  Act  in  support  of 
its  argument  that  wherever  possible  the 
Department  should  match  identical 
products.  In  this  case,  two  products  are 
the  same  to  the  extent  that  they  share 
the  same  physical  characteristics 
indicated  in  Appendix  V  of  the 
questionnaires  issued  in  these 
investigations. 

Department's  Position:  We  agree  that 
Dongkuk  properly  reported  its  non- 
prime  sales  based  on  the  Department's 
classification  criteria.  However,  we  also 
agree  with  petitioners'  assertion  that 
sales  of  prime  merchandise  should  be 
compared  only  to  prime  merchandise, 
and  non-prime  merchandise  should 
only  be  compared  to  non-prime 
merchandise. 

Since  Dongkuk  only  made  sales  of 
prime  plate  to  the  United  States,  we 
have  excluded  all  home  market  sales  of 
non-prime  plate  (see  Appendix  II  to  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina).  All  of  Dongkuk's  U.S.  sales 
have  been  matched  either  to  home 
market  sales  of  prime  merchandise  or  to 
CV. 

Comment  35:  Petitioners  contend  that 
Dongkuk  has  not  established  that  the 
related  freight  company,  Chunyang 
Transportation  Company,  Ltd. 
(Chunyang),  supplied  its  services  to 
Dongkuk  on  an  arm's-length  basis. 
Citing  to  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Internal- 
Combustion.  Industrial  Forklift  Trucks 
from  Japan  (53  FR  12552,  April  15. 
1988).  petitioners  claim  that  the 
documentation  Dongkuk  submitted  in 
its  questionnaire  response  was  not 
clearly  related  to  the  transportation  of 
comparable  plate  products  and  that 
these  charges  should  be  disregarded. 
Petitioners  claim  that  the  Department's 
review,  at  verification,  of  a  post- 
initiation  freight  contract  does  not 
demonstrate  that  Chunyang's  services 
were  provided  to  Dongkuk  on  an  arm's- 
length  basis.  They  assert  that  the 
Department's  practice,  as  set  forth  in  the 
Antidumping  Manual.  Import 
Administration.  International  Trade 
Administration.  Chapter  8.  VII  at  15; 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 


from  the  Republic  of  Korea  (49  FR  9926. 
March  16,  1984),  has  been  to  disregard 
post-initiation  behavior.  As  a  result, 
petitioners  argue  that  the  Department 
should  use  BIA  with  respect  to 
Dongkuk's  foreign  inland  freight 
charges.  As  BIA.  the  Department  should 
use  the  highest  inland  freight  charge 
reported  for  anyU.S.  sale. 

Dongkuk  claims  that  it  demonstrated 
that  freight  services  by  Chunyang  were 
provided  at  arm's-length  rates  and  that 
the  Department  extensively  verified  the 
arm's-length  nature  of  those  services. 
The  verification  included  a  discussion 
with  the  general  manager  of  Chunyang 
review  of  Chunyang's  sales  ledgers, 
verification  of  the  figures  provided,  ami 
tracing  of  the  payment  in  detail. 
Dongkuk  indicates  that  the  random 
testing  of  invoices,  by  itself,  would  hav*. 
been  sufficient  arm's-length  test,  citing 
Ferrosilicon  from  Venezuela  Dongkuk 
notes  that  Chunyang.  under  its  contract 
with  Dongkuk.  marks  up  its  loading  an.) 
trucking  costs,  and  claims  that  this 
clearly  demonstrates  that  these  serviceo 
are  being  provided  at  arm's  length 
Further,  the  Department  confirmed  m 
its  cost  verification  that  the  rates  for 
loading  and  trucking  slab  to  the  Pohang 
works  from  the  Pohang  port — rates 
which  are  based  on  those  of  an 
unrelated  trucking  company — are 
almost  identical  to  those  charged  for 
loading  and  trucking  slab  between  the 
port  of  Pusan  and  the  Pusan  plate 
works. 

Department's  Position:  We  agree  with 
Dongkuk  that  domestic  inland  freight 
charges  were  made  at  arm's-length 
prices.  At  verification,  we  found  that 
Chunyang  charged  Dongkuk  the  same  as 
it  charged  an  unrelated  customer  on 
sales  made  after  the  initiation  of  the 
investigation.  (See  Sales  Verification 
Report.  May  4.  1993  at  29.)  We 
compared  domestic  inland  freight 
charges  for  post-initiation  shipments  to 
domestic  inland  freight  charges  incurred 
on  shipments  made  before  the  initiation 
of  the  investigation  and  found  that  the 
initiation  of  the  investigation  was  not  a 
factor  which  affected  Chunyang's 
pricing  of  Dongkuk's  domestic  inland 
freight.  Therefore,  we  have  determined 
that  Chunyang's  domestic  inland  freight 
charges  involving  shipments  made  on 
behalf  of  Dongkuk  were  at  arm's  length. 
Accordingly,  we  disagree  with 
petitioner's  argument  that  BIA  should 
be  used  in  this  instance. 

Comment  36:  Petitioners  state  that  the 
Department  should  make  revisions  to 
Dongkuk's  reported  U.S.  expenses  to 
account  for  discrepancies  in  movement 
charges  found  at  verification. 

Department's  Position:  The 
discrepancies  found  at  verification  were 
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minor  clencai  errors  Since  there  were 
no  discrepanues  :n  other  sales  we 
examined,  we  made  adiustments  only  to 
those  sales  that  were  affected  by  the 
discrepancies  we  discovered.  (See  the 
sales  venfication  report  at  3.) 

Comment  37:  Dongkuk  claims  that  the 
IDepartment  verified  Dongkuk's  sales 
responses  to  be  accurate  and  complete. 
Dcugkuk  claims  that  the  Department 
verified  that,  during  the  POI,  Dongkuk 
did  not  majte  "local"  sales  of  cut-to- 
length  plate,  and  that  its  home  market 
sales  01 -A-.Tierirai  Society  for  Testing 
and  Materials  ;ASTM)  specification 
plate  were  shown  to  have  been  made  in 
the  ordinary  course  of  trade  (i.e., 
quantities  and  prices  of  ASTM  plate 
sold  m  the  home  m.arket  were 
tomparabie  to  similar  Korean 
speafication  piate  (see  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  Certain  Circular  Non- Alloy  Steel 
Pipe  from  Korea  :57  PR  42942. 
September  1',  1992J  and  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Electrolvtic  Manganese  Dioxide 
from  Japan  (58  FR  2H 5 51.  .May  14.  1993) 
(Comment  1));  that  its  home  market 
sales  of  ASTM  plate  were  generally 
made  to  order  and  were  not  the  result 
of  overrjns:  and  home  market  sales  of 
ASTM  plate  were  m.ade  in  the  same 
manner,  using  the  same  distribution 
channels,  as  home  market  sales  of 
Korean  specification  plate). 

Department's  Position:  We  agree  with 
Dongkuk  that  no  local  sales  of  cut-to- 
length  plate  were  made  during  the  POI. 
We  also  determine  that  home  market 
sales  of  ASTM  specification  plate  were 
made  m  the  ordinary  course  of  trade 
based  on  the  factors  mentioned  by 
Dongkuk.  which  we  verified.  Therefore, 
in  our  analysis,  we  have  compared  U.S. 
sales  to  home  market  sales  of  ASTM 
merchandise. 

Comment  38:  Petitioners  argue  that 
Dcngkuk's  failure  to  report  related  party 
purchases  of  minor  inputs  and  services 
prior  to  verification  should  result  in  the 
use  of  BL\.  Petitioners  urge  that 
information  submitted  after  verification 
be  rtjecled  as  untimely  and  returned  to 
Don^uk.  Petitioners  argue  that,  because 
Dongkuk  failed  to  report  accurately  its 
cost  of  production  data,  as  BIA,  the 
Dopan.ment  should  adju.st  Dongkuk's 
reported  cost  of  manufacture  by 
inaeasmg  Dongkuk's  factory  overhead 
by  the  8  percent  statutory  profit 
mininium 

Dongkuk  no«es  that  during 
verification  the  Department  examined 
the  arm's-length  nature  of  transactions 
between  Dongkuk  and  related  parties 
that  furnish  m.inor  inputs  or  services. 
Dongkuk  claim.?  ;t  inadvertently  did  not 
specifically  report  these  transactions 


because  those  inputs  are  insignificant 
components  of  the  overall  cost  of 
prociucing  plate  and  they  do  not  relate 
solely  or  even  primarily  to  the 
production  of  plate,  Dongkuk  argues 
that  the  Department  verified  that  the 
omission  of  this  small  number  of  related 
party  transactions  for  minor  inputs 
results  in  no  changes  to  Dongkuk's 
reported  costs.  Dongkuk  argues  that  the 
Department  therefore  should  not  adjust 
Dongkuk's  factory  overhead  upward  as 
BIA. 

Department's  Position:  We  disagre*^ 
with  petitioners.  At  verification,  we 
found  these  related  party  transactions  to 
be  insignificant  in  relation  to  Dongkuk's 
production  activities  as  a  whole.  By 
reviewing  Dongkuk's  accounts  payable 
sub-ledgers  and  invoices  and  summaries 
of  purchases  from  related  and 
comparable  unrelated  parties  (see  Cost 
Verification  Report  at  4  and  5),  we  also 
verified  that  these  transactions  were 
made  at  arm's-length  prices,  and  that 
they  did  not  affect  the  company's 
reported  costs.  Therefore,  no  adjustment 
was  necessary. 

Comment  39:  Petitioners  contend  that 
Dongkuk's  home  market  and  US,  prices, 
which  are  reported  on  a  theoretical 
weight  basis,  should  be  adjusted 
downward  in  accordance  with 
Dongkuk's  cost  of  manufacture  data, 
which  are  reported  on  an  actual  weight 
basis. 

Petitioners  note  that  the  actual  weight 
of  any  order  will  always  be  greater  than 
its  theoretical  minimum  weight,  and 
therefore  a  comparison  of  prices  and 
constructed  value  on  differing  weight 
bases  would  significantly  skew  the 
dumping  margin.  Petitioners  cite  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Welded  Stainless  Steel 
Pipes  from  Taiwan  (57  FR  53705, 
November  12. 1992)  where  the 
Department  noted  that  comparisons 
should  not  be  made  between  actual-  and 
theoretical-weight-based  data. 

Petitioners  argue  that,  because 
Dongkuk  did  not  provide  data  sufficient 
to  make  an  adjustment,  the  Department 
should  use  BIA  and  adjust  Dongkuk's 
home  market  prices  dowrnward  in  the 
test  for  sales  made  below  the  cost  of 
production.  They  also  argue  that  to  the 
extent  that  a  CV  is  needed  for 
comparison  purposes,  Dongkuk's  U.S. 
prices  should  also  be  adjusted 
downward  by  the  same  percentage. 

Dongkuk  argues  that,  contrary  to 
petitioners'  allegation,  Dongkuk 
reported  its  sales  and  cost  of  production 
data  on  the  same  weight  basis.  Dongkuk 
argues  that  both  its  cost  and  sales  data 
are  based  on  the  theoretical  weight 
calculated  from  the  actual  dimensions 
of  the  slab  and/or  finished  plate 


(thickness,  width  and  length). 
Therefore,  Dongkuk  argues,  there  is  no 
basis  for  the  use  of  DIA. 

Depcrtment's  Position:  We  agree  with 
Dongkuk  The  cost  data  are  reported  on 
the  .same  basis  as  tlie  sales  data. 
.Accordingly,  no  adjustment  to  home 
market  price  or  U.S.  price  is  necessary. 

Commpnt  40:  Petitioners  argue  that 
inspection  and  testing  costs  should  be 
classified  as  factory  overhead  costs  in 
accordance  with  the  Department's 
normal  practice.  Petitioners  argue  that 
under  the  Department's  normal  practice. 
all  exptnses  tiiat  relate  to  the 
manufacturing  process  are  included  in 
materials,  labor,  or  factory  overhead, 
rather  than  in  selling,  genera!,  and 
administrative  (SG&A)  expenses.  Citing 
Offshore  Platform  jackets  and  Piles  from 
Japan  (51  FR  11788.  April  7,  1986), 
petitioners  argue  that  tne  Department 
should  adjust  Dongkuk's  CV  for  such 
expenses. 

Dongkuk  states  that  it  is  confused  as 
to  which  testing  expenses  petitioners 
are  referring.  Dongkuk  maintains  that  if 
petitioners  are  referring  to  the  quality 
control  and  testing  expenses  as 
performed  on  its  plate  line,  these 
expenses  were  properly  classified  and 
reported  .is  overhead  expenses,  and 
Dongkuk  argues  that  the  Department 
confirmed  this  at  verification.  If,  on  the 
other  hand,  petitioners  are  referring  to 
testing  expenses  reported  in  the  U.S. 
sales  listing  for  individual  U.S.  sales. 
Dongkuk  argues  that  these  expenses 
were  correctly  reported  on  a  transaction- 
specific  basis,  as  required  by  the 
Department,  since  specific  tests  related 
to  individual  sales  are  identified  with 
specific  sales.  Dongkuk  argues  that 
testing  expenses  associated  with 
specific  sales,  such  as  these,  are  direct 
expenses  for  which  the  Department 
regularly  grants  a  circumstances-of-sale 
adjustment.  (See  .Antifriction  Bearings 
from  Germany  and  .Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Japan  (54  FR 
iqiOl.  May  3.  1989).) 

Dpportnipnt's  Position:  We  agree  with 
Dongkuk.  At  verification,  we 
determined  that  inspection  and  testing 
costs  that  did  not  directly  relate  to  a  sale 
were  properly  classified  as  fixed 
overhead  expen.ses.  Sales-specific 
special  testing  and  inspection  was 
reported  as  direct  .selling  expenses. 
Therefore,  reclassification  of  these  costs 
is  not  necessary. 

Comment  41.  Petitioners  argue  that 
Dongkuk's  G&.A  expenses  should  be 
recalculated  to  exclude  non-operating 
income  items,  as  such  items  are,  under 
the  Department's  normal  practice, 
excluded  from  the  calculation  of  G&A 
expenses.  Petitioners  cite  Final  Results 
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of  Antidumping  Duty  Administrative 
Review;  Certain  Stainless  Steel  Cooking 
Ware  from  the  Republic  of  Korea  (56  FR 
38114.  August  12, 1991)  and  Final 
Doterminalion  of  Sales  at  Less  Than  Fair 
Value;  Titanium  Sponge  from  Japan  (49 
FR  38687,  October  1, 1984). 

Dongkuk  contends  that  its  G&A 
expense  properly  includes  both  non- 
operating  income  and  expense  items. 
Dongkuk  argues  that  in  several  recent 
cases,  the  Department  has  recognized 
that  to  include  non-operating  expense 
for  an  item  without  including  its 
corresponding  income  is  inconsistent 
and  does  not  conform  to  basic 
accounting  principles.  Dongkuk  cites 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Japan  (54  FR  19076.  May 
3, 1989);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  New  Minivans 
from  Japan  (57  FR  21937.  May  26. 1992); 
and  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Television 
Receivers.  Monochrome  and  Color,  from 
Japan  (56  FR  5392.  February  11. 1991). 
Dongkuk  further  argues  that  because 
these  expense  and  income  items  relate 
to  the  overall  production  operations  of 
Dongkuk.  they  were  correctly  included 
in  the  submitted  G&A  expense.  Dongkuk 
also  cites  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Small  Business 
Twlephone  Systems  and  Subassemblies 
Thereof  from  Korea  (54  FR  5  t  '  J 1 , 
December  2"'.  ic^y). 

De part T, (';■!$  Position   vv>  f-.i'^**'  with 
Dongkuk,  bu;  ■  r:  'y  !n  th^  ex'ert  'n^t 
non-operating  exp^ i.^^*  an'i  ■::•:  cin'- 
relate  to  production  Certain  ron- 
aperating  income  and  expenses  do  not 
relate  to  production  of  subject 
merchandise.  Accordingly,  we  have 
adjusted  the  G*A  expense  ratio  to 
include  only  '^.ei^'S  laat  relate  to 
production.  Thf  U  p  jtrnent  also 
rociassified  am;  r.z.it.  r  of  bond 
discount  and  s;;., :.-;  7^*     ■  if  bond  costs 
to  interest  expen»fe  as  uiu-se  items  relate 
to  financial  costs. 

Comment  42:  Petitioners  argue  that 
R&D  expenses  must  be  included  in  the 
'.alculation  of  COP  and  CV  and  that 
failure  to  report  such  expenses  should 
result  in  the  use  of  BL\.  Petitioners  cite 
Final  Dettrir  .na'     :  ,  ResdssioD  of 
Investigation  and  rar*ia}  Dismissol  '^f 
Petition;  High  Information  Cunioii'  }'  U' 
Panel  Displays  anri  Disuiny  Giass 
Therefor  from  Japa:!  (56  FR  32376,  July 
16, 1991)  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Cell  Site 
Iransceivers  from  Japan  (49  FR  43080. 
October  26. 1984). 

Dongkuk  argues  that,  contrary  to 
petitioners'  assertion,  its  general  R8cD 
xpenses  were  properly  included  in  its 
..^A,  as  verified  by  the  Department 


Department's  Position:  We  agree  with 
Dongkuk  that  R&D  was  in  fact  reported. 
We  verified  that  the  R&D  incurred  by 
Dongkuk  was  general  in  nature  and 
properly  reported  as  a  G&A  expense. 
Accordingly  no  adjustments  are 
necessary  with  respect  to  R&D.  (See  Cost 
Verification  Report  at  12  and  Exhibit  9 
to  the  Cost  Verification  Report.) 

Comment  43:  Petitioners  claim  that, 
since  the  preliminary  determination. 
Dongkuk  has  submitted  COP  and  CV 
information;  therefore,  the  Department 
should  perform  a  COP  test  and  exclude 
home  market  sales  foimd  to  have  been 
made  below  the  COP.  Qting  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  from  Thailand  (57  FR 
21065.  May  18, 1992)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  from  the  Republic  of 
Korea  (56  FR  16305,  April  22. 1991). 
petitioners  state  that  the  Department 
should  exclude  home  market  sales  of 
each  product  for  which  ten  to  ninety 
percent  of  the  home  market  sales  were 
made  at  prices  that  were  below  the  COP, 
or  if  over  ninety  percent  of  such  sales 
were  made  below  the  COP,  FMV  should 
be  based  on  CV. 

Department's  Position:  We  agree  with 
petitioners  and,  for  the  final 
detennination,  we  have  conducted  a 
cost  test.  As  a  result  of  this  test,  we  have 
found  that,  in  the  home  market,  for 
some  modeb,  between  10  and  90 
percent  of  sales  were  made  below  the 
COP;  for  others,  more  than  90  percent  of 
sales  were  made  below  the  COP;  and  for 
the  remaining  models,  less  than  10 
percent  of  sales  were  made  below  the 
COP.  We  have  treated  each  home  market 
model  according  to  our  sales  below  cost 
methodology  outlined  above  in  the 
section  titled  "Cost  of  Production." 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled,  cold-rolled,  and 
corrosion-resistant  steel  from  Korea  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  4, 1993,  the  date  of  publication 
of  o"  prpi'minary  determination  in  the 
f  mifTct  Register,  and  entries  of  steel 
plate  on  or  after  November  6, 1992. 
which  is  90  days  prior  to  the 
publication  of  the  preHminary 
determination  as  directed  by  19  CFR 
353.16(c).  Because  we  have  determined 
that  critical  circumstances  do  not  exist 
with  resp«>rt  'c  hot-rolled  steel,  we  are 
directing  i:.-  Customs  Service  to  release 
any  bonds  or  other  securities  pertaining 
to,  and  liquidate  all  entries  of,  hot-rolled 


steel  from  Korea  that  were  entered,  or 
withdrawn  from  warehouse,  before 
Febraary  4, 1993,  for  which  Uquidatiao 
was  suspended  solely  as  a  result  of  this 
proceeding.  The  Customs  Service  shall 
require  a  cash  deposit  or  bond  equal  to 
the  estimated  amount  by  which  the 
FMV  of  the  merchandise  subject  to  this 
investigation  exceeds  the  USP,  as  shown 
below.  This  suspension  of  hquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Producar/manulacturer/exporter 


Certain  Hol-no««d  Cartoon  Steel 

Rat  Products: 

Pohang  Iron  ar)iii  Steel  Com- 
pany, Lid 

All  Others 

Certain  Cold-Rolldd  Cart>on  Steel 

Flat  Products: 

Pohang  Iron  arxj  Steel  Com- 
pany, Ltd  _ 

Ail  Others 

Certain  Corrosion-Resistant  Car- 
bon Steel  Flat  Products: 

Pohar>g  Iron  and  Steel  Com- 
pany, Ltd  

All  Others 

Certain     Cut-to-Lenglh     Cartxm 

Steel  Plate: 

Dongkuk  Steel  Miil  Company, 
Lid  

All  Others „ 


Ill  ■  T  li  a      t 

wsigmM- 

tMunat 

margm 

perosTft- 

age 


8.19 
8.19 


14.53 
14.53 


17.88 
17.88 


7.87 
7.87 


Adjustment  of  Deposit  Rate  for 
Countervailing  Duties 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
proWdes  that  "[no]  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  for  dumping  or 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  basis  to  require  a  cash 
deposit  or  bond  for  that  amount. 

Accordingly,  the  level  of  export 
subsidies  as  determined  in  the  Final 
Affirmative  Countervailing  Ehity 
Determinations  and  Final  Negative 
Critical  Circumstances  Determinations: 
Certain  Steel  Products  from  Korea, 
published  concurrently  with  this  notice. 
which  are  0.02  percent  ad  valorem  for 
hot-rolled  steel,  0.05  percent  ad  valorem 
for  cold-rolled  steel.  0.10  percent  ad 
valorem  for  corrosion-resistant  steel, 
and  0.02  percent  ad  valorem  for  steel 
plate,  will  be  subtracted  from  the 
respective  margins  for  cash  deposit  or 
bonding  purposes.  This  results  in 
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deposit  rates  of  8  17  percent  for  POSCO 
smd  all  other  exporters  of  hot-rolied 
steel.  14  48  percent  for  POSCO  and  a.: 
other  exporters  of  cold-roiied  steal, 
17  78  percent  for  POSCO  and  a!l  other 
exporters  of  corrosion-resistant  s;et<!, 
and  7  85  percent  for  Dongiui  and  all 
other  exporters  of  steel  plate. 

FTC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 

determination. 

Sotification  to  Interested  Parties 

This  notice  also  serves  as  the  only 

reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
.APO 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated  June  21,  1993. 
Io««ph  .K.  Spetrmi. 

Acting  Assistant  SfKretary  for  Im port 

AdrniniitnUon 

iFR  Doc  93-15621  Filed  7-9-93:  8  45  am| 
■tujNO  cooe  mo-oe-* 

(A-201-808,  A-2Ci1-«09] 

Firul  Oetermlnetiona  of  Salet  at  Lb%% 
Than  Fair  Value:  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Prc<3..cta 
and  Certain  Cut-toLength  Carbon 
Steel  Plate  From  Mexico 

AGENCV:  Impor-  .^dmmisu-ation, 
Intemanonai  Trade  Administration, 
Departme.".'  of  Commerce. 
EFFECTIVE  DATE:  'jlv  9    19^3 
F0«  FURTHER  INFORMATION  CONTACT: 
Robin  Gray  Crt^rr^-  Zapiain,  or  Derek 
Parks  at  the  Office  of  Agreements 
Comphance.  Import  Administration, 
Intemalionai  Trade  Administration. 
US  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washin^on  EX:  20230;  telephone:  (202) 
482-3793. 

Final  Determination 

We  determine  that  import.?  of  certain 

corrosion-resistant  carbon  steel  flat 
products  (corrosion-resistant  steel 
products),  and  certain  cut-to-length 
carbon  steel  plate  (cut-to-length  steel 
plate)  from  Mexico  are  being,  or  are 
likely  to  be,  sold  in  the  I'nited  States  at 
less  than  fair  value  (LTF\').  We  also 
determine  that  critical  circumstances 
exist  with  respect  to  corrosion-resistant 
carbon  steel  products  from  Mexico  Both 


deterrn 
setrtjon 


ations  are  nnade  as  provided  in 
3.5  of  the  Tar.ff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preUminary  determinations  ( 58  FR  7 1 1 1 
(February  4, 1993)),  the  following  events 
have  occurred: 

Verification  of  responses  to  the 
Department's  questionnaires  regarding 
sales  information  took  place  in  Mexico 
during  March  of  1993.  Verification  of 
respondent's  responses  to  the 
Department's  questionnaires  regarding 
cost  of  production  (COP)  information 
took  place  in  Mexico  during  April  of 
1993. 

We  received  a  request  for  a  public 
hearing  from  petitioners  on  February  12, 
1993.  Industries  Monterrey,  S.A.  de 
C.V,,  (IMSA)  and  petitioners  filed  case 
briefs  on  May  17, 1993.  IMSA  and 
petitioners  filed  rebuttal  bnefs  on  May 
20, 1993.  A  public  hearing  was  held  on 
May  24, 1993. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise: 
certain  corrosion-resistant  carbon  steel 
flat  products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
m  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value.  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  POI  is  January  1. 1992,  through 
fune  30. 1992. 

Such  or  Similar  Cowparisons 

We  have  determined  that  the  products 
covered  by  these  investigations 
constitute  one  such  or  similar  category 
for  each  class  or  kind  of  merchandise. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
corrosion-resistant  carbon  steel  Oat 
products  frt»m  Mexico  to  the  United 
States  were  made  at  less  than  fair  value. 


we  compared  the  United  States  pnre 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice  ISiSA  did 
not  report  sales  of  the  subject 
merchandise  to  related  parties  in  the 
home  market.  For  IMSA's  purchase 
price  sales  to  customers  other  than 
Duferco,  we  compared  USP  and  FMV 
based  en  the  provided  concordance. 
When  no  match  was  available,  we  used 
constructed  value  [C\'].  For  IXtSA's 
sales  to  Diiferco,  I>.1SA  did  not  provijp 
usable  control  numbers  in  its  datacase. 
Where  possible,  we  matched  prcract 
characteristics  in  the  IMS.^  to  Duferco 
data'oase  with  identical  product 
characteristics  in  the  Du.^erco  sales 
database  to  arrive  at  appropriate  control 
numbers.  The  products  in  the  IMSA  to 
Duferco  database  were  then  assigned  a 
rontroi  number  from  the  identical 
product  in  'the  Duferco  saies  database. 
For  sales  without  an  identical  match, 
the  Depart-ment  used  the  weighted- 
average  margin  calculated  for  IMS.A's 
sales.  The  use  of  best  information 
available  (BIA)  for  these  sales  was  not 
appropriate,  because  the  Department 
did  not  instruct  respondent  to  remedv 
the  questionnaire  response  s 
deficiencies  with  regard  to  the  control 
numbers  in  the  LMS.A  to  Duferco  sales 
listing.  Moreover,  the  Departr^ent  had 
preliminarily  accepted  IMSA's  claim 
that  Dijferco  was  a  related  party,  and 
did  not  reject  that  claim  until  April  8, 
1993,  alter  the  sales  venficetion. 
Therefore,  absent  notice  of  a  deficiency, 
it  was  reasonabie  for  LMS.^  to  conclude 
that  the  Department  would  not  use  the 
IMSA  to  Ehjferco  saies  listing,  and  that 
correction  of  that  database  w-as, 
therefore,  unnecessary.  After  the 
Department's  April  8  decision  on  the 
rHlat:onship  w.9s  made,  the  ccrrection  to 
the  IMSA  to  Duferco  database  would 
have  been  untimely.  See  Comment  9. 

In  the  same  database,  respondent 
provided  no  infom-,ation  for  19  sales. 
The  Department,  therefore,  used  as  best 
information  available  (BIA)  the  average 
quantity  from  all  other  sales  in  that 
hstmg  and  assigned  to  this  value  the 
higher  of:  the  average  petition  rate  or  the 
highest  non-aberrant  margin  calculated 
for  this  class  or  kind  of  merchandise. 

As  discussed  below  in  the  "best 
information  available"  section,  the 
mar-gin  for  cut-to-length  steel  plate  is 
based  on  BIA. 

United  States  Price 

For  IMSA  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  act,  because  the  subject 
merchandise  was  sold  to  unrelated 
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customers  in  the  U.S.  prior  to 
exportation  to  the  United  States. 

For  IMSA  we  calculated  purchase 
price  based  on  packed  F.O.B.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  adjustments,  where 
appropriate,  for  rebates,  inland  freight, 
foreign  inland  insurance,  direct  and 
indirect  selling  expenses,  and  inventory 
carrying  expenses. 

We  added  the  absolute  amount  of  the 
Mexican  10  pf  rrent  value-added  tax 
incurred  on  th    Ktio  market 
comparison  pr>  '    t  to  USP.  See 
Appendix  II.  Final  Determination  of 
Sales  at  L«s<;  Thr.n  pg-r  Value:  Certain 
Cold-Rolled  Qirt*  ;:  '■-gl  Flat  Products 
From  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

Foreign  Market  Value 

i"  order  to  determine  whether  there 
was  s'ufficien;  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  ho-ne  market  sales  of  the 
subiect  merchandise  to  the  volume  of 
third  counlr\-  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Ad    Ue 
found  that  the  home  market  was  viable 
f  jr  sales  of  certain  corrosion-resistant 
carbon  steel  flat  products  by  IM.SA.  For 
home  market  to  purchase  price 
comparisons,  pursuant  to  section 
773i.6)i4jiBj  of  the  Act  and  19  CFR 
353.56(aH2j,  v,e  calculated  the  FMV  for 
IMSA  based  on  FOB.  point  of  delivery 
prices  charged  to  unrelated  customers  in 
the  home  market.  We  made  adjustments 
for  discounts  and  rebates,  movement 
expenses,  and  indirect  and  direct  selling 
expenses.  In  adduion,  we  made  offset 
adjustments  where  commissions  were 
paid  in  the  home  market  and  not  in  the 
United  States.  Furthermore,  in  the 
calculations  of  FM\'  we  recalculated 
LMS.^'s  home  market  credit  expenses  by 
subtracting  discounts  from  the  gross 
unit  price. 

We  niade  no  adjustment  to  FMV  for 
the  Mexican  value-added  tax.  See, 
Appendix  II.  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

Price  to  Price  Comparisons 

We  adjusted  for  taxes  paid  in  Mexico 
by  adding  to  the  U.S.  price  the  absolute 
amount  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation. 

For  these  final  determinations  we 
based  FMV  on  heme  market  prices.  We 
calculated  FMV  based  on  ex-fectory, 
FOB  or  delivered  prices  inclusive  of 
packing,  to  unrelated  customers.  In 


accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible.  Where  we  were  not  able 
to  match  at  the  same  level  of  trade,  we 
made  comparisons  without  regard  to 
level  of  trade.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  Where  appropriate,  we 
made  an  adjustment  for  physical 
differences  in  the  merchandise.  In 
accordance  with  19  CFR  353.57. 

Best  Information  Available 

As  stated  in  the  Department's 
prehminary  determination  on  cut-to- 
longth.  Altos  Homos  de  Mexico 
(AHMSA)  withdrew  its  information 
from  the  record  of  these  investigations; 
therefore,  the  Department,  in 
accordance  with  section  776(c)  of  the 
Act,  used  BIA  for  AHMSA.  Section 
353.37(b)  of  the  Department's 
regulations  provides  that  the 
Department  may  take  into  account 
whether  a  party  fails  to  provide 
requested  information,  or  otherwise 
significantly  impedes  the  Department's 
investigation  in  determining  what  is  the 
best  information  available.  Because 
AHMSA  failed  to  respond  to  the 
qiiestion:",aire.  consistent  with 
IJepartmeiit  practice,  we  are  using  as 
PIA  for  AHMSA  petitioners'  highest 
adiusted  margin  of  49,25  percent.  (See, 
e  g  .  Heavv-Forged  Hand  Tools  from  the 
People's  Republic  of  China  56  FR  244 
Qanuary  1, 1991)). 

For  a  discussion  of  our  general 
appUcation  of  best  information 
available,  see  the  section  on  "Best 
Information  Available"  in  Appendix  II 
of  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  published  concurrently  with 
this  notice. 

Cost  of  Production 

Based  on  petitioner's  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  the  Department  initiated 
investigations  to  determine  whether 
IMSA  had  home  market  sales  that  were 
made  at  less  than  its  cost  of  production 
(COP). 

If  over  90  percent  of  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  10  and  90  percent 
of  a  respondent's  sales  were  at  prices 
above  the  COP,  and  such  sales  were 
made  over  an  extended  period  of  time, 
we  disregarded  only  the  below-cost 
sales. 


In  order  to  establish  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
for  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
cost  sales  were  considered  to  have  been 
over  an  extended  period  of  time. 

Where  we  founa  that  more  than  90 
percent  of  respondent's  sales  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  for  that  model  and  calculated 
FMV  based  on  constructed  value  (CV). 
In  such  cases,  we  determined  that  the 
respondent's  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  In  order  to 
determine  whether  home  market  prices 
were  above  the  COP,  we  calculated  the 
COP  based  on  the  sum  of  a  respondent's 
cost  of  materials,  fabrication,  general 
expenses,  and  packing. 

We  rehed  on  IMSA  s  COP  data,  except 
in  the  following  instances  where  the 
costs  were  not  appropriately  quantified 
or  valued.  The  E)epartment; 

1.  Included  employee  profit  sharing 
expenses; 

2.  Revised  the  profit  calculation  based 
on  changes  to  the  submitted  COP 
data; 

3.  Based  C&A  expenses  on  actual  annual 
amounts  from  the  financial  statement; 

4.  Recalculated  material  costs  by 
weight-averaging  the  hot-rolled  and 
the  cold-rolled  black  steel  purchases 
from  the  home  market  and  from  the 
export  market. 

Critical  Circumstances 

We  made  a  preliminary  affirmative 
determination  of  critical  circumstances 
subsequent  to  our  preliminary 
determination  of  sales  at  LTFV  (58  FR 
11835.  March  1,  1993).  The  Department 
used  BIA  in  determining  the  existence 
of  critical  circumstances  for  the 
preliminary  determination  since  no 
other  information  was  available.  For  the 
final  determination  we  found  critical 
circumstances  to  exist.  We  made  this 
determination  pursuant  to  section 
735(a)(3)  of  the  Act,  based  upon  the 
methodology  described  in  Appendix  n 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Australia.  For  our  analysis,  we  used 
company-specific  data  submitted  by 
IMSA  for  corrosion-resistant  carbon 
steel  products  to  examine  the  level  of 
imports  in  the  pre-  and  post-petition 
periods.  To  determine  the  length  of  the 
comparison  periods,  the  Department 
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norraaUy  uses  ihe  longest  period  for 
which  information  is  available  up  to  the 
effective  date  of  the  preliminary 
determination.  However  where  ihere  is 
a  roncurrent  counter»'a'>lini!  daty  (CVD) 
investigation  involving  the  sarr.e 
nieThandise,  we  norma! ly  perform  the 
comparison  up  to  the  suspension  of 
Lqaidation  resulung  from  ihe 
affirmative  preliminary  cietermination 
in  the  CVT)  investigation  (see  Pure  and 
Alloy  Magnesium  from  Canada  5  7  FR 
30939  (July  13.  19921).  Smre  ther«  ;s  a 
CVD  investigation  of  corrosion-resistant 
carbon  rteei  products  from  Mexico,  our 
comparison  period  for  this  cntinal 
circumstances  investigation  is  five 
months,  to  take  into  account  the 
December  7,  1992.  effective  date  of 
suspension  of  hqaidation  under  the 
CVT)  investigation.  Therefore,  we 
compared  sales  during  the  five  mon'hs 
pnor  to  and  the  five  months  following 
the  filing  of  the  petition  and  found  that 
sales  increased  by  more  than  15  percent. 
Based  on  ouj  analysis,  we  found  that 
there  have  been  massive  imports. 
Because  IMSAs  margin  is  greater  than 
25  percent,  we  have  imputed  to  the 
company  knowledge  that  the  imports 
were  being  sold  at  less  than  fair  value. 
See  Comment  H 

Interested  Party  Comments 

Ccm.T.ent  ]  Petitioners  claim  that  the 

Department  should  use  BIA  for  its  final 
detenr.mation  for  corrosion-resistant 
carbon  steel  products  for  various 
reasons,  inrhiding  Allegations  of  an 
incomplete  listing  of  its  U.S.  sales;  lack 
cf  a  proper  product  concordance; 
improper  level  of  trade  classifications; 
incon«i::t  datns  cf  sai^-,  proposed  home 
miarket  compansotis  that  fail  the 
Depart.ment's  twenty  percent  product 
comparability  test,  improperly  included 
returns  m  the  hoire  T'^'ke*  s^'-^-s  listing; 
miscategori zed  I'.at-  hifg  chri.':^cieristics; 
and  incorrect  ;. ost  reporting  issues. 
Petitioners  farther  arg^ue  that  in 
selecting  a  BIA  rate  for  the  final 
determination,  the  Dep^rt-n«nt  may  not 
choose  a  rale  Icwer  ih.dn  'Jiat  of  the 
prtrliminary  determination. 

Department  s  Position:  The 
Department  based  its  preliminary 
determination  en  BL\  because  of  what 
appeared  at  thrtt  tim-rt  to  be  fundamental 
flaws  in  EMSA's  responses,  such  as 
improper  dat'*?  of  sale  and  levels  of 
trade  However,  the  Department 
afforded  respondents  an  opportunity  to 
remedy  certain  deHciencies.  IMSA  took 
advantage  of  that  opportunity  to  address 
CUT  concerns  about  its  onginal 
submission.  Based  on  [>.<SA  s  response 
to  our  concerns  and  the  results  of 
verification,  the  Department  has 
determined  that  most  deficiencies  were 
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resolved.  We  have,  therefore,  used 
IMSA's  data,  except  m  a  few  instances. 

Petitioners'  specific  criticisms  of 
IMSA's  data  are  discussed  individually 
below  in  comments  lA.  through  Ij. 
Regarding  petitioners'  general  legal 
argument,  we  find  as  inapposite  the 
cases  petitioners  cite.  Petitioners  rely  on 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  57  FR  28380  (June 
24,  1992),  Aspheric  Ophthalmoscopy 
Lenses  from  Japan,  57  FR  6703 
(February  27,  1992).  and  Certain  Welded 
Stainless  Steel  Pipe  from  Taiwan,  57  FR 
53705  (November  12,  1^92).  All  of  those 
cases  were  situations  m  which  the 
Department  found  the  information  to  be 
"so  flawed  *  *   '  as  to  render  them 
completely  unreliable  "  Lenses  from 
Japan.  57  FR  at  6705,  sne  also 
Antifriction  Bearings  from  France,  57 
FR  at  28380,  ("[NPBSl  home  market 
databa.se  containing  only  20  percent  cf 
required  sales  is  not  an  adequate  basis 
for  [FMV]");  WSSP  from  Taiwan,  57  FR 
at  53708  ("[tihe  number  and  seventy  of 
the  problems*   *   'ha.  e  been 
determined,  by  the  Department,  to 
constitute  uncooperative  behavior ') 

In  contrast  to  the  cases  cited  above, 
IMSA  verification  confirmed  th.at  there 
are  no  significant  deficiencies  in  the 
data  provided  by  IMSA.  Therefore,  we 
have  concluded  that  IMSA's  data  is 
generally  rehable.  Because  we  have 
based  the  margin  calculation  on  I\4SA  s 
data,  petitioners"  arguments  concerning 
the  selection  of  a  BIA  rate  are  moot. 

Comment  lA:  Petitioners  indicate  that 
since  the  Department  ruled  that  D.1S.A  is 
not  related  to  a  U.S.  oistomer,  Duferco, 
IMSA  did  not  submit  a  complete  listing 
of  its  sales  to  that  company  and, 
therefore,  shielded  certain  of  its  US, 
sales  to  unrelated  parties  from  the 
investigation  process.  Petitioners  further 
argue  that  the  Department  should  base 
FMV  on  BIA  rather  than  constructed 
value. 

Respondent  indicates  that  it  provided 
complete  databases  relevant  to  IMSA  to 
Duferco  sales,  IMSA's  U.S.  sales  to 
customers  other  than  Duferco,  and 
Duferco's  sales  to  its  customers. 

Department's  Position:  During  the 
completeness  portion  of  the  verification, 
we  verified  that  the  total  value  of  US 
sales  reported  in  all  of  I?.fSA's  salws 
databases  tied  to  the  value  reported  in 
the  company's  1992  financial  statement. 
The  data  on  sales  from  IMSA  to  Duferco 
was  analyzed  and  verif.>*d.  However,  the 
Department  did  not  verify  sales  .'rom 
Duferco  to  its  unrelated  customiers 
because  the  Department  determined  that 
Duferco  was  not  related  to  LMSA. 
Therefore,  USP  is  based  on  IMSA's  sales 


to  I>aferco,  not  Duferco's  sales  to  third 
parties. 

We  disagree  wnth  petificnor  t^hat  BL^ 
is  appropriate  in  for  sales  from  IMSA  fo 
Duferco  because  that  venfied  datal-iase 
provides  a  reasonable  basis  for  fair  veiue 
comparisons.  See  "Fair  Value"  section 
of  this  notice  and  comments  IB  and  9 

Commenf  IB.  Petitioners  claim  that 
LMSA  did  not  submit  a  product 
concordance  for  the  IMSA  to  Du'erco 
sales  database  for  the  preliminat7 
determination  and,  therefore,  the 
Department  may  not  use  the  product 
concordance  which  IMSA  provided  in 
the  cost  verification  exhibits. 

Departmenf's  Position:  The  sales  data 
provided  for  IMSA's  sales  to  Du,''erro 
failed  to  provide  usable  control  num.b^rs 
which  would  correspond  to  the 
concordance  provided.  Subsequent  to 
the  Department's  decision  that  IMSA 
and  Duferco  are  not  related,  IMSA 
attempted  to  submit  at  the  cost 
verification  a  revised  concordance  based 
on  IMSA's  sales  to  Duferco.  which  the 
Depart^ment  rejected  as  untimely 
However,  IMSA  had  timely  provided  a 
concordance  based  on  Duferco  sales  to 
its  first  unrelated  customers.  For  our 
final  analysis,  where  possible  we 
utilized  that  concordance  We  niatr.ned 
producrt  characteristics  in  the  IMSA  to 
Duferco  sales  database  with  identical 
product  characteristics  in  the  Duferco 
sales  base  to  arrive  at  appropriate 
control  numbers.  The  products  in  the 
IMS.A-Duferco  database  were  then 
assigned  a  control  number  from  the 
identical  product  m  the  Duferco  sales 
database,  T?ie  Department  then  had  a 
u,sable  concordance  for  its  analys'S  Fc: 
sales  without  a  concordance  m.atch.  the 
Departi.ment  used  the  weighted-average 
margin  calculated  for  IMSA's  sales.  See 
"Fair  Value"  section  of  this  notice. 

We  find  petitioners  reliance  on 
Certain  Hot-Roued  Carbon  Steel  Flat 
Products,  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Japan,  58  FR  7103,  inappropriate 
The  concordance  was  not  used  in  that 
case  because  respondent  had 
improperly  incluaed  in  the  concordance 
level  of  trade  information,  and  because 
the  level  of  trade  accounting 
methodology  was  not  corr©<:t.  In 
(  ontra.st.  there  are  no  such  flaws  in 
IMSA's  product  concordance.  Therefore, 
the  Department  determined  that  it  could 
rely  on  the  concordance  for  identical 
matches. 

Comment  IC:  Petitioners  note  that  in 
the  home  market  sales  submissions 
prior  to  veriiTcation,  IMSA  failed  to 
classify  home  market  customers  by  level 
of  trade,  but  rather  cleissified  customers 
by  market  sector.  At  verification  IMSA 
claimed  that  these  market  sector 
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indications  coincide  with  the  level  of 
trade  distinctions.  Petitioners  argue, 
however,  that  information  on  the  record 
does  not  support  this  claim. 
Specifically,  petitioners  cite  information 
on  the  record  which  demonstrates  that 
home  market  sales  categorized  as 
"industrial"  or  "construction"  include 
sales  to  distributors  and  a  number  of 
sales  categorized  as  "commercial" 
include  sales  to  end-users. 

Respondent  argues  that  in  its 
databases  IMSA  identified  whether  each 
transaction  was  made  to  the  industrial, 
commercial  or  construction  markets, 
and  that  each  of  these  markets  relate  to 
a  particular  level  of  trade.  Because  the 
market  segments  reported  in  the 
databases  identify  unique  levels  of 
trade,  IMSA  argues  that  these  market 
s<^-t^mants  should  be  used  to  match 
LMs.A.  ":  home  market  sales  to  U.S.  sales. 

Department's  Posiiion  In  their 
responses.  IMSA  reported  that  it  was 
not  able  to  distinguish  level  of  trade  in 
eithe.'  'he  home  market  or  the  US 
maricet  as  instructed  m  tiie  Department  s 
original  questionnaire,  Appendix  I.  p, 
B-1-8.  Instead,  IMSA  classified  its 
customers  by  sf>ctor,  i.e..  commercial, 
industrial,  or  construction. 

We  confirmed  at  verification  tnat 
IMS.^'s  customer  classification  sectors 
correspond  directly  with  the  i»'vel  of 
trade  classifications  used  by  llie 
Department.  In  the  home  market.  DvlS.^ 
has  customers  in  three  different  marke' 
sectors: 

ir.'iu.stTiaJ;  These  end-user  clients  use 
'die  steel  for  tj-ansformation  into  final 
products  such  as  refngerators  and 
automobiles 

Commercial  These  rusu  rnerb  are 
distributors  who  purctia.se  the  steel  for 
res,ile  to  the  final  producers 

Cor:Struc1ion:  Tnese  endus«r  clients 


i}'. 


e  steel  in  maior  construction 


prelects  such  as  shopping  malls  and 
industrial  centers. 

We  verified  that  all  customers  in 
IMS.\'s  ccmmercial  classification  are 
resoiJers,  wnile  all  the  customers  in  the 
construction  and  industrial  sectors  are 
all  end-users.  Therefore,  tiie  mriiket 
sector  classification-  used  b'.  IMSA 
cor.'e?pond  to  the  Dep'i^,.''.e:"  . 
standard  levels  of  trade 

Level  of  trade  ad;ust.ment£  wf^re  not  a 
factor  used  by  IMSA  m  llie  hioopI  m.atch 
d-'ler.ninetions. 

Cnm.Tien:  ID:  Petitioners  contend  that 
IMSA  failed  to  follow  the  Department's 
date  of  sale  reporting  instructions  and 
misreported  the  date  of  sale  for  both  its 
US,  purchase  price  and  home  market 
t.'ansactions. 

They  argue  further  that  !MS.\  s 
justification  for  amending  tneir 
submission  to  report  date  of  shipment  as 


date  of  sale  is  flawed.  First,  Petitioners 
maintain  that  evidence  on  the  record 
and  industry  standard  do  not  support  a 
conclusion  that  terms  of  sale  changed 
substantially  prior  to  shipment.  Second, 
Petitioners  insist  that  while  the 
Department  foimd  no  evidence  that 
IMSA's  purchase  order  numbers  were 
tracked  within  IMSA's  sales  data  base, 
for  either  home  market  or  U.S.  sales, 
review  of  IMSA's  own  sample  sales 
documents  included  in  DviSA's  response 
show  information  which  could  have 
been  used  to  trace  the  documents  to 
their  source. 

Respondent  argues  that  they  corractly 
used  its  shipment  date  as  the  sale  date. 
They  note  malerial  changes  in  the  terms 
of  the  sale  between  receipt  of  a  purchase 
order  and  shipment  of  the  merchandise. 
Furthermore,  because  IMSA's  computer 
system  does  not  track  purchase  orders, 
it  would  be  impossible  to  use  the 
purchase-order  date  as  the  sale  date. 

Department's  Position:  We  agree  with 
the  respondent.  While  the  term  "sale"  is 
not  defined  in  either  the  Act  or  the 
regulation.s,  the  Department  has 
consistently  found  that  a  sale  has 
occurred  when  ail  basic  terms  are 
agreed  upon.  (See,  e.g..  Certain  Stainless 
Steel  Butt-Weld  Pipe  and  Tube  Fittings 
from  Japan.  5  3  FK  3227  (February  4, 
1988)1  During  the  course  of  verification 
It  was  established  that  the  terras  of  sale 
change  so  frequently  between  order  and 
shipment,  that  they  are  not  firmly 
established  until  shipment.  Therefore. 
use  of  the  date  of  shipment  as  IMSA's 
date  of  sale  is  consistent  both  cases 
relied  on  by  petitioners.  Cellular  Mobile 
Telephones  and  Subassemblies  from 
Japan,  50  FR  45447,  October  31 1985; 
Certain  Forged  Steel  Crankshafts  From 
the  Federal  Republic  of  Germany,  52  FR 
28170,  July  28. 1987.  Ln  GMls,  we  noted 
that  it  is  Ciepartmental  practice  to  date 
sales  "from  the  point  in  the  transaction 
where  the  basic  terms  of  the  contract  are 
known  and  price  to  be  paid  is 
determined."  Similarly,  in  Crankshafts, 
we  determined  that  the  purchase  order 
represented  the  date  of  sale  because  the 
purchase  order  "reflectiedl  an 
understanding  as  to  the  price  and 
quantity  under  which  the  shipments 
were  made."  55  FR  at  28175. 

We  also  verified  that  IMSA  followed 
this  standard  practice  in  determining  its 
date  of  sale.  Although  there  may  be  an 
occasional  reference  to  an  order  number 
on  shipping  documents,  the  IDepartment 
determined  that  IMSA  does  not 
maintain  a  sales  data  set  which 
integrates  order  numbers. 

Comment  IE:  Petitioners  argue  that 
certain  proposed  home  market  product 
com.psrisons  fail  the  Department's  20 
percent  product  comparability  test. 


Department's  Position:  As  discussed 
in  comment  IB,  the  Department 
assigned  control  numbers  for  IMSA 
sales  to  Duferco  on  the  basis  of  identical 
characteristics.  As  a  result,  this  issue  is 
moot. 

Comment  IF:  Petitioners  argue  that 
IMSA's  inclusion  of  returns  in  its  home 
market  sales  listing  has  distorted  that 
data  base. 

Respondent  contends  that  the  total 
number  of  returns  included  in  the  home 
market  sales  database  is  so  small  that  it 
did  not  affect  the  margin  calculation. 

Department's  Position:  The 
Department  verified  that  IMSA  had 
included  returns  in  the  home  market 
data  base,  contrary  to  instructions  in  the 
Department's  questionnaire.  We  verified 
the  total  value  of  returns.  We  also 
confirmed  that,  although  IMSA  could 
identify  the  total  value  of  returns,  it  did 
not  have  the  ability  to  identify  which 
specific  sales  were  returns.  We 
determined  that  the  venfied  total  value 
of  returns  is  so  small  that  it  would  not 
affect  the  margin  calculation.  Therefore, 
we  have  used  the  home  market  data 
base  to  make  the  final  fair  value 
comparisons. 

Comment  IG:  Petitioners  argue  that 
IMSA  incorrectly  added  the  following 
matching  characteristics  to  the 
"FINISHH"  category: 

1.  Embossed 

2.  Silicon  polyester 

3.  Straight  poiymodified 

4.  Two  finished  strength  polyester 

5.  Bonderite 

Petitioners  claim  that  these 
characteristics  should  fall  within  the 
"METCATH"  criteria.  By 
miscategorizing  them,  petitioners 
contend  that  IMSA  has  skewed  its 
proposed  product  comparisons  because 
characteristics  for  a  relatively  important 
matching  criteria  (METCATH)  were 
placed  much  farther  down  in  the 
matching  hierarchy  than  is  appropriate. 

Department's  Position:  IMSA  stated  in 
its  May  20th  rebuttal  brief  that  the 
subcategories  of  embossed,  silicon 
polyester,  straight  poiymodified,  and 
bonderized  are  useid  to  describe  the 
paint  tj'pe  and  are  not  related  to  the 
METCATH  field.  In  its  September  11. 
1992  Section  A  response,  however. 
IMSA  specifically  Usted  the  silicon 
polyester  subcategory  as  a  prepaint 
coating.  The  embossed  and  bonderized 
subcategories  were  correctly  listed  as 
finishes  and  the  straight  poiymodified 
was  not  specifically  listed.  Overall, 
IMSA's  product  classification  verified; 
silicon  polyester  is  the  only 
characteristic  that  was  misclassified. 
Because  the  effect  of  this  single 
characteristic  on  the  final  analysis 
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woLiid  be  negligible,  the  Department 
determined  that  it  is  appropriate  to  use 

INl S  *.  s  c  s  <<;  'i cation  of  these 
charscter'sf:'-s 

i^onirf^nt  ..-:  Pauiioners  staie  that 
IMSA  improperly  reported  market- 
spftfifir  T.s-*'    I  costs  outside  the 
p«?rod  of  m  -•->?, Kation. 

IMSA  ma.r.tQins  'Jial  it  properly 
calcula'ed  3  ^pporate  weighted-average 
cost  for  the  bUrk  steel  processed  and 
sold  to  r>Lfen:.n  because  the 
nHTuiremeiits  of  the  American  Goods 
Retiamed  pr-iw--<m  nake  that  material 
traresble 

Df-pr.-'.r  -■■'  !  Po<;,tirp  ;MS.^  revised 
its  subrr.ititjO  material  costs  to  reflect 
costs  incuTTf  J  (luring  the  POI.  However. 
IMSA  did  no«  comply  with  the 
Depertment  8  request  to  provide 
ws'j^ted  8ver9i;e  costs  consistent  with 
the  Depaiirner,:'*  standard  pmctice. 
Furthermore  although  r«-qu>>s(r)d  during 
verificatior  UASA  did  no^  provide 
suppomnii  information  <!uppor*ir!g  their 
r  iaim  that  the  Amencan  Goods 
Returned  program  required  thfrr:  'u 
trace  and  use  st«*ei  specific  to  the  US. 
market,  nor  are  the  requirements  of  this 
program  relevant  to  the  I>partment's 
'air  value  determination  Therefore,  the 
Department  revised  the  submitted  CV 
amounts  to  reflect  weghted-av-Tat^e 
costs  of  matenals  related  to  al!  markets. 
not  market-specific  weighted  average 
costs 

Comment  1/  Petitioners  claim  that 
IMSA  did  not  -eport  the  actual  costs  of 
the  corrugaung,  slitting  and  cutting 
performed  by  a  related  company. 

IMSA  states  that  it  r^-pcrted  t>oth  the 
P'oduction  rcstj  and  'he  transfer  prices 
of  the  related  "ompanv 

Dfportment  Fo$!t:an  The  Department 
ijgrees  v»-:th  LMSA  EMSA  provided 
evidence  that  the  transfer  prices  from 
the  related  party  were  above  the  cost  of 
production.  Therefore,  no  adjustment 
was  made. 

Comment ;/  IMSA  states  that  it 
calculated  the  cost  of  zinc  and  paints  for 
a  particular  product  by  (1)  adjusting  the 
standard  quantity  for  each  product  by 
the  weight-averaged  production  yield 
for  the  period  of  investigation,  and  (2) 
multiplying  that  amount  by  the  weight- 
everaged  cost  of  the  input.  IMSA  argues 
that  its  methodology  provides  an 
accurate  calculation  of  the  material 
expenses,  and  is  In  accordance  with  the 
Mexican  GAJJ*. 

Department  s  Position:  The 
Department  agrees  witb  respondent.  We 
analvzed  this  subject  during  verification 
and  found  Lhat  the  costs  were  calculated 
proper  iy 

Comrner^t  2  .Peti'^onars  anrue  that  the 
Department  should  denv  IMS.^/s  home 
market  discount  :OTHSiSlH)  claims  on 


certain  sales.  Petitioners  sta^o  that  IMSA 
reported  that  this  discount  .s  prrA  !,ipd 
on  products  which  undergo  a  spti^ial 
treating  process.  However,  a  review  of 
IMSA's  home  market  sales  listing 
reveals  that  it  also  reported  this 
discount  for  some  safes  of  products  that 
had  not  undergone  that  process. 

Department  s  Position:  The 
Dep)artment  determined  at  verification 
that  IMSA  had  in  fact  granted  this 
discount  to  customers  as  an  incentive  to 
try  the  specially-treated  product. 
However,  IMSA  gave  this  discount  on 
sales  of  standard  product  as  well. 
Although  the  discount  was  granted 
more  broadly  than  IMSA  originally 
indicated,  the  Department  verified  that 
the  discount  was  indeed  granted  in  the 
amounts  reported.  The  [>-partment. 
therefore,  accounted  for  this  discount  in 
its  final  analysis. 

Comment  3:  Petitioners  state  that 
sales  made  in  the  U.S.  market  on  the 
basis  of  Theoretical  Mill  Wei^fit  fTNfVV] 
contain  an  impUcit  discount  as  opposed 
to  sales  made  in  the  home  .market  based 
on  actual  weight.  While  pricing  on  a 
TMW  basis,  the  customer  is  charged  for 
less  steel  than  is  actually  purchased. 
Petitioners  therefore  argue  that  IMSA  s 
U.S.  sales  prices  should  be  adjusted  to 
account  for  reporting  US  prices  on  a 
theoretical  mill  wei^t  ba.sis. 

Department's  Position  We  verified 
that  IMSA's  sales  to  the  I 'nited  States 
were  indeed  made  on  a  TMW  basis  and 
lhat  their  sales  to  the  home  market  were 
based  on  actual  weight.  We  adjusted  for 
this  difference  by  reducing  al!  U.S. 
prices  by  the  average  difference  between 
actual  and  theoretical  mill  weigtit 

Comment  4:  Petitioners  ar^ue  that 
IMSA's  home  market  technical  sen.  i.e 
expenses  should  be  treated  as  indirect 
selling  expenses  because  not  all 
expenses  included  were  variable 
expenses  and  because  IMSA  could  not 
directly  tie  the  expenses  to  the  sale  of 
subject  merchandise. 

Respondent  contends  that  it  properly 
reported  its  technical  services  as  direct 
selling  expenses.  They  argue  that, 
although  these  expenses  include  both 
fixed  and  variable  elements,  they  may 
still  be  classified  as  direct  selling 
expenses^  as  confirmed  by  the  Court  of 
International  Trade  in  AOC 
International  v.  United  States,  721  F. 
Supp.  314  (a.  hifl  Trade  1989). 

Department's  Position:  The 
Department  agrees  with  respondent.  In 
AOC,  the  CTT  held  that  respondent  was 
entitled  to  claim  its  warranty  costs  as 
direct  expenses,  without  having  to 
establish  that  each  element  of  those 
costs  (e.g.,  labor)  constituted  a  direct 
expense.  Likewise,  in  the  present  case 
the  Department  determined  that 


technical  service  expenses  are  directly 
related  to  sales  and  verified  the  reported 
tech»nical  services  costs.  Therefore,  it 
was  unneces.sary  to  determine  that  each 
element  of  these  costs  individually 
qualified  as  a  di.-eci  selhng  expense. 

Comment  5  Petitioners  argue  that  the 
Depailraent  should  recalculate  IMSA's 
home  market  crsdit  expenses  and  that 
LTie  Department  should  recalcuiate 
IMSA's  turnover  rate  using  information 
obtained  at  veri.^cjition. 

Department  s  Position.  We  agree  with 
petitioner!,  in  pan  IMSA  stated  in  its 
November  24  Suppiemental  Response, 
and  the  Department  has  verified,  lhat  its 
calculation  for  credit  expenses  is  the 
foliowing: 


*  B  *  C  =  Imputed  Credit 


360 

Where 

.-\=tMSAs  short-term  interest  rate. 
B=.\'um'ber  of  days  between  shipment  ';i 
the  merchandise  from  IMS.\s 
warehou.se  to  payment  for  the 
merchandise. 
C=Gross  unit  price  per  metric  ton 

Because  IMSA  did  not  adjust  gross 
unit  price  to  account  for  discounts, 
IXiSA's  home  market  'jedit  expensfs 
were  misstated.  Therefore  the 
Department  recalculated  IMSA's  home 
market  credit  expenses  to  account  for 
the  discounts.  At  verification,  we 
randomly  selected  sample  sales  and 
confirmed  that  the  average  turnover  rale 
was  consistent  with  IMSA's  data 
Therefore,  we  have  used  IMSA's 
reported  turnover  rate  to  calculate  home 
market  credit  expenses. 

Comment  6  Petitioners  arg'ue  Lhet 
LMS.A's  borne  market  advertising 
expenses  should  be  reclassified  and 
t.'eated  as  indirect  sej'ing  expenses. 

Respond-^nt  states  that  LM.S.^'s 
advertising  expenses  were  correctly 
i  lassified  as  direct  selling  expenses,  as 
veri.~.ed  by  ♦he  Depanment. 

Department  s  Pnsiticn:  Petitioners 
incorrectly  state  that  IMSA  provided  no 
sample  adverti<:ing  to  support  its  claim 
lhat  its  advertising  costs  are  a  direct 
selling  expense  INfS.A  did,  in  fact, 
submit  examples  of  ils  advertising  (e.g., 
September  11,  1992  Section  A 
Response.  Exhibit  6-D).  The  Department 
verified  that  IMSA  incurs  the  cost 
directed  at  its  customers'  customers. 
Therefore,  the  advertising  expenses  are 
properly  classified  as  direct  expenses. 

Ccm.mert  7  Petitioners  state  that 
respondent  did  not  report  gros«  prices 
in  the  purchase  price  arid  the  D.1SA  to 
&.ifr:rco  sales  listings  in  the  appropriat-^ 
c-u.Tency,  and  suggests  that  the 
Department  convert  prices  for  purchase 
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nnra  sales  to  US.  doLars  bai>ed  on  the 
highest  mon'ii^y  pt)so-{o-dol!ar 
axchai.jiit-  rate. 

Depi^rtwenl  .^  Poi-itiun  The 
r.\ip)&rUTient'8  questionnajre  instnactior.s 
."jrects  r»?9ponue.nts  to  report  prices  in 
thf  currency  in  whjch  the  transaction 
was  madri.  We  verified  that  IMS  A 
invoice?  its  purchase  pnce  and  Dufert.o 
s*i.]e8  in  both  Mexican  pesos  and  U.S. 
dollars  However,  payments  are  made  m 
pesos.  Therefore,  because  the 
t'snsactions  are  artually  made  in  p«»os, 
ti.9  company  corrsctly  reported  pnce  in 
tiieir  purcha.se  priC^  and  LKiferco  sales 
ii,s  tings 

Comment  8:  Petitioners  slate  that  the 
Department  cannot  rr.atch  IMSA's 
reported  heme  market  sales  to  U.S.  saios 
made  to  Dufarcc  because  no  usable 
product  concordance,  no  product 
control  numbers  and  no  reliable 
difference  in  merchandise  data  are  on 
the  record  for  such  sales. 

Department's  Position  For  reasons 
discussed  in  the  "Foreign  Market 
Value"  section  of  this  notice,  the 
Department  matched  sales  in  the  IMS.^ 
Sales  to  Duferco  database  to  the  home 
market  database  based  on  product 
characteristics  for  identical  matches. 
The  Department  used  the  average 
margin  for  non-identical  matchus. 

Comment  9:  Petitioners  state  tiiat  in 
lieu  of  a  concordance,  the  Department 
should  not  base  FMV  on  CV  because  to 
do  so  would  be  inconsistent  with 
Department  practice  where  a  respondent 
fails  to  report  all  home  market  sales. 

Petitioners  further  indicate  that 
according  to  section  733  (A)(1)  of  the 
Act  that  foreign  market  value  be  based 
on  home  market  sales  unless  ih^re  were 
no  home  market  sales  or  the  quantity  of 
home  market  sales  is  so  small  as  to  form 
an  adequate  basis  of  comparison. 
Petitioners  argue  that  where  the  home 
market  is  the  appropriate  basis  for 
foreign  market  value  and  where  a 
respondent  is  unable  or  unwilling  to 
report  tho.se  sales,  the  Department  must 
useBIA. 

Department's  Position:  For  margin 
calculations,  the  Department  matched 
sales  in  the  IMSA  sales  to  Duferco 
database  to  the  home  market  database 
based  on  product  characteristics  for 
identical  matches.  For  sales  with  no 
matches  we  used  the  average  margin. 
(See  "Fair  Value"  section  of  this  notice). 
Petitioners'  reliance  on  Certain  Internal- 
Combustion  Industrial  Forklifls  from 
Japan.  53  FR  12552  (April  15,  1988)  is 
unpersuasive.  That  case  involved  a 
failure  to  report  home  market  sales.  In 
contrast,  the  Department  has  verified 
that  IMSA  reported  all  home  market  and 
U.S.  sales.  Thus,  we  have  a  complete, 
verified  sales  listing  and  a  verified 


c:;ncordance  liiat  enables  thf? 
Departmd,rir  tc  rxirr,para  saim  of 
id«ntic«j  menhar.diye  (.S«e  ',for«!;p: 
Market  Vai'i^e"  s*x,t.oi.;  Then-ifor*.  we 
dr-termi.nc-d  mat  u  ls  rt;:,pr'ipn8tb  to  use 
r\lS,*k  s  date  rathwr  than  BIA, 

Ccmnient  10  Rt\«;pondent  con'enGS 
thrtt,  ba*?d  oil  the  C^jneral  Agreement  on 
Tanffs  and  Trade  ICAIT)  Antidumping 
Cade  .Vrticle  10.3,  the  Depdrtment  does 
nut  have  the  legal  authu.i'y  to  siispend 
the  liquidation  of  entries  mere  than  120 
dav«  af^er  the  prfiiiminani  dt^'err  .iiietion 
and  t>*jfor«  the  final  aeterni.nati   :;  ,s 
p jbhshed. 

F'  e  1 1 1 ;  c  r.  ers  a  rgu  e  ih  a  t ,  hf^"  a  ii  s.  F.'-!  '^^  A 
requested  a  postp(,.r,9ment  of  the  T'.:,!i\ 
determination,  Anicie  10  3  of  th-'  C.\TT 
i^uitjdumping  Code  auihonies  tr  e 
Department  to  continue  to  susp+^nd 
hquidation  f.ar  a  penod  not  excpoding 
six  mon'hs. 

Department's  Position  We  agree  with 
petitioners.  Under  the  G.^TT 
A.nt.;dummng  Ck)de  (the  C^ATT  Code). 
lher«  are  limits  on  {he  amount  of  time 
provisional  measures  may  t>e  in  place 
without  affirmative  findings  of  less  than 
fair  value  Mies  and  iniury  Article  10.3 
of  the  GATT  Code  provuiKS  for  the 
imposition  of  provisional  meaKi;ref;  'or 
up  to  four  months  in  any  case  and  for 
as  long  as  six  months  '  upon  request  by 
exporters  repiesenting  a  signitii  aut 
percentage  of  Uie  trade."  We  deem  a 
request  by  respondents  to  e.xlend  a  final 
determination  to  be  a  'request"  withm 
tlie  meaning  of  Article  10  3  of  the  GATI" 
Code.  This  interprelation  is  evident  in 
the  U.S.  antidumping  law,  m  wtudi 
deadlines  for  investigations  are 
structured  sucJi  that  prcvisionft! 
measures  can  remain  m  place  up  to  li.t' 
time  of  the  ITC  final,  consistent  vti'.ii  i,:ie 
GATT  Code,  Section  735rb)i(2)iAj  uf  a^e 
.\ct  provides  that  the  standdrd  deadUne 
for  an  ITC  final  is  120  days  Ifouj 
months)  after  ti-ie  preliminary,  the  point 
at  which  provisional  measures  t>egin. 
Upon  the  request  of  producers  of  a 
"significant  portion  of  the  men,iiaridise" 
under  investigation,  the  Department  can 
extend  the  final  determination  up  to  135 
days.  Section  735(a)(2},  In  such  cjxms, 
the  ITC  must  render  a  final  injury 
determmation  within  45  days,  i.e.,  IbU 
days  (6  months)  after  provisional 
measures  were  mstituted.  Section 
735(b)(2)(B). 

In  the  present  case,  respondent 
requested  an  extension  of  deadhne  for 
the  Department's  final  determination 
Therefore,  consistent  with  the  GATT 
Code,  the  Department  may  maintain 
provisional  measiires  in  this  case  for  e 
period  of  up  to  six  months 

Convnent  11:  Respondents  argue  that 
the  Department's  preliminary 
detenninatjon  of  critical  circumstances 


V.  as  bdfteieas  and  should  b*«  d)«Tocp.rH«»^ 
b^csuse  the  Departni'srit  r*-;!*-,::  .-.r  >.mf\ 

infornvatir.:!  h^-':i:. <■''■■■'  'i,.;..-'  ■':< <:    ..sirii 

informauon  sul:...!!!-".'  ,  ,  '%'-,'. 
Further,  IMSA  contends  that  the 
companv  spf»rifir  evde-rc  ^uKmitted 
by  IMSA  iitiD  ,(,^;t'V.h«.  -.hai  'IM'^.*.  s 
exports  to  the  ';  ..  .«■".:".  ■■i.ti^p?.  r,*^v;  ':,>• 
antidumping  p^ui^c::!  v>ai  LieU  wt^rie  not 
massive  relative  to  domestic  production, 
nor  did  IMSA  have  the  reqxiisite 
knowled^  that  it  was  selling  s  .mh>  i 
merchandise  at  less  Uu-.  r.  f « i '  \  >  > ; t 
Respondent  alleges  Uuii  itiH  incxwase  in 
imports  wa.*    <) .--+<. i  by  other  factors, 
such  as  an  expansion  in  the  mobile 
home  market 

Respondent  also  objects  to  basing  the 
critical  circumstances  determination  on 
five-month  comparison  periods. 
Respondent  advocates  basing  the  critical 
circumstances  determination  on  a 
comparison  of  IMSA's  U.S.  exports  of 
subject  merchandise  during  the  six- 
month  comparison  periods,  )uly  through 
December  and  lar  li «'-%  ;  r  -r;  u^  June. 

Petitioners  claim  Uibi  L  S.  imports  of 
the  subject  merchandise  from  Mexico 
following  the  filing  of  the  petition  have 
been  massive,  i.e.,  grwue:    ;.an  15 
percent,  be. ?'•  1 1  nr  iMS,\  '^  :■■«  ::  .i-i'fi  filed 
wi  th  th  e  Dt*  y  ^  -1  r  n  e ;  1 1   \ '  e  "u  v.  0  n  e  ri 
analysis  is  bhsp  1  on  e    omparison  of 
imports  frMrr";  Mt-i..'i.  o  ..-.n>.'  the  *^v© 
months  pno"  hPO  ;,,:-e  *"  v^  jr.riin:'^ 
following  U:.e  f.uiit  of  {iw  ('f<!,!:!o,; 
Petitioners  a  ISO  niaiLttir, '.'.i  a"  i";; 
U.S.  Oligill  coils  prof:es,'4^fl  01  Mt-i 
should  be  in ::  Oiili'd  .,;;  ''rif^  rW';^/-'; 

critical  circu ill suio I  *•  anh.yM>  mm 
the  Departmeiit  maintains  its  position 
that  such  menr.ar.dise  is  v*ithin  the 
scope  of  this  mvpstieat.on 

Depaitmr::  s  }    v,''t.i(  n.The 
Liepairtment  uiea  alAin  determining 
the  existence  of  critical  drcumstancee 
for  the  preliminary  determination  sinoe 
no  other  information  was  available.  For 
the  final  determination  we  used 
respondent's  data  and  found  tha^  rritir^l 
circumstances  e X.N t   v\^     or;;  «'•• ;  f.rt.ti»» 
during  the  five  n    1   ! .  ^  prior  to  a  i  ;  ; .' .  - 
five  months  foli>  v«  01^  ihe  filing  o;   ;.» 
petition  and  found  that  sales  incrr^<i.<a^<: 
by  more  than  15  percent.  Therpfi  rt-  w* 
determine  that  post-filing  in  ;  <  rii'  v, h  v 
massive.  Because  the  ma,--*.!"  is  k' **i"  ' 
than  25  percent,  we  have  iniputn'.  !o 
L^^.S.^  knowledge  tliai  she  imports  w>-rv 


TJ.  ui 
O 


'rt-mg  sold  at  less  man  fair  vsouf' 
i Certain  Carbon  Steel  Butt-Weo.i  ? 


V"* 


Fiftongs  From  t!ii-  FVojot^  s  Rt-publicof 


China.  57  FR  l\i>H\  M 
.Antifriction  Bearing  '.(.nr.er 
Sphi?ricfii  Fl/or  ftiol  I  ii  ;>■♦'"> 
Pesnngs;  and  Inns  T.'it'nM,,. 
,=:4  FR  T-tycifi. 
r'W'terniuiPtion  c 


1  ^92); 


!  r  r-iii  Italy. 
1 :  00  (May  3, 1989)  CFinal 

f  Sa'fS  fit  Lpss  Thar  Fsir 


*  O  i  t-»  C  ^ ; 
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Other  factors  raised  by  respondents 
(e.g..  increase  in  mobile  home 
production)  are  not  relevant  to  a 
determination  of  critical  circumstances. 
M  defined  in  the  Act.  In  addition,  LMSA 
failed  to  present  a  supporting  analysis 
sufficient  to  warrant  consideration  of 
the  ratio  of  imports  to  domestic 
consumption.  See  "Cntical 
Circumstances"  section  of  Appendix  U 
of  this  notice. 

We  baaed  our  analysis  on  a  five- 
month  period  because  of  a  corrpaiiion 
countervailing  duty  case  This  is 
consistent  with  our  practice  of 
anaJyzing  as  much  data  as  possible  up 
to  the  date  of  the  preiuninary 
determination.  See  P^jre  and  Alloy 
Magnesium  from  Canada.  57  FR  30939 
(July  13.  1992),  and  the  'Critical 
Circumstances"  section  of  this  notice. 
Respondent's  obiection  to  this  five- 
month  period  is  misplared.  Nothing  m 
(Antifriction  Roller  Beanngs  (Other  than 
Tapered  Roller  Beanngs)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany),  54  FR  19030  (Mav  3.  1983) 
suggests  that  the  Department  is 
precluded  from  limiting  the  period  of 
analysis  of  cntical  cm:umstances  as  a 
result  of  a  concurrent  toontervaiiing 
duty  case. 

Comment  J  2  Petitioners  argue  that 
the  Department  should  include  goods 
imported  under  HTS  item  9302.00.60. 
including  Grade  E  sheet,  m  the  scope  of 
the  investigation.  Respondent  argues 
that  Grade  E  sheet  snauid  h>e  excluded 
because  it  is  not  subbtantiaiiy 
transformed  into  a  product  of  Mexico. 
Both  parties  argue  tnet  antidumping 
duties  on  subi-jct  mc.-chandise  imported 
under  9802  00  60  should  be  collected 
only  on  the  foreign  value  added 
Department  Position  It  is  the 
Department's  position  tiiat  merchandise 
imported  under  HTS  item  9602  00.60  is 
subject  to  an  antidumping  duty  order  if 
it  has  acquired  a  nfw  country  c.'"  origin 
through  substantial  tran.s formation  in 
the  subject  country  Tho  Depertment  has 
determined  that  Grade  E  shetit  is 
substantially  transformed  into  a  product 
of  Mexico  and  :s.  therefore,  subject  to 
this  investigation,  F'lrther,  the  Act 
requires  the  Department  to  assess 
antidumping  duties  on  all  subject 
merchandise,  including  imports  under 
HTS  item  9802  00  60,  in  a  manner  that 
will  offset  completely  the  amount  of  ai;y 
dumping.  Therefore,  the  Department 
calculates  antidumping  duty  rates  so 
that  the  full  dumping  margin  will  be 
offset  when  the  rate  is  applied  to  the  ful 
value  of  the  entered  merchandise,  (Sen 
Scope  section  of  thie  General  Issues 
Appendix  for  a  more  detailed 
discussion  of  these  issues). 


Comwpnt  13  Petitioners  argue  that 
LMSA  should  include  employee  profit 
sharing  expenses  in  its  cost  of 
production  as  a  general  expense. 

Respondent  likewise  indicated  that  it 
inadvertently  failed  to  include  the 
amount  disbursed  under  the  company's 
profit-shanng  plan  m  the  cost  of 
production 

Depart rn^nt  Position  The  Department 
agrees  with  petitioners  and  respondent 
and  has  increased  general  and 
administrative  to  account  for  these 
costs. 

Comment  U  Petitioners  state  that  for 
non-Duferco  purchase  price  sales,  the 
Depart.mi-nt  should  u.se  venfied  cost 
data  m  making  physical  difference  in 
merchandise  adjustments. 

Department's  Position  The 
Department  agrees  with  the  petitioners. 
At  verification,  the  D^^partraent  noted 
discrepancies  between  the  variable  costs 
IMSA  reported  for  COP  and  C\'.  and 
those  reported  in  the  concordance  filps 
for  difference  in  merchandise  (DIfMER) 
comparisons.  The  Department  verified 
variable  costs  from  the  COP  and  CV  files 
and,  therefore,  used  those  venfied  costs 
to  compute  the  difference  in 
merchandise  adjustments. 

Comment  15:  Petitioners  argue  that 
inflation  losses  related  to  non-monetary 
assets  should  be  reflected  in  the  costs  of 
production,  because  Mexican 
accounting  rules  require  JMSA  *o  value 
its  non-monetary  assets  at  a  net 
replacement  value  and  determine  the 
amount  by  which  the  net  replacement 
value  assets  has  changed  with  respect  to 
inflation. 

Respondent  argues  that  since  the 
Department  does  not  include  balance- 
sheet  items  in  the  calculation  of  COP 
and  because  non-monetary  assets 
should  not  be  included  in  COP.  the  gain 
or  loss  from  non-monetary  assets  does 
not  affect  current  income. 

Department  Position:  The  Department 
agrees  with  IMSA.  IMSAs  report.:-d 
depredation  expense  reflects  the  effect 
of  valuing  non-monetary  assets  at 
current  replacement  cost  Therefore,  the 
gain  or  loss  associated  with  the  holding 
of  non-monetary  assets  has  been 
reflected  in  the  reported  costs 
Therefore,  we  made  no  adjustment. 

Comment  16  Petitioners  believe  that 
IMSA's  reported  selling  expenses  in  its 
COP  submission  are  misstated  based  on 
a  comparison  of  these  to  the  verified 
selling  expenses  for  identical  control 
numbers  contained  in  the  home  market 
sales  lusting.  Petitioners  asked  the 
Department  to  replace  the  selling 
expenses  (TOTSELEX)  in  the  COP  file 
with  the  verified  selling  expenses 
contained  in  the  sales  listing. 


Department's  Position  We  agree  with 
petitioners.  The  Department  verified 
each  of  the  individual  selling  expenses 
in  the  home  market  sales  listing  and 
COP  file.  Selling  expenses  in  these  data 
bases  are  reported  differently  because  in 
the  sales  data  base,  total  selling 
expenses  are  allocated  over  revenue, 
and  in  the  COP  file  total  selling 
expenses  are  allocated  over  cost  of 
manufacture.  For  parposes  of 
determining  COP  we  have  used  the 
verified  total  direct  and  indirect  selUng 
expenses  reported  in  the  sales  listing. 
Comment  17:  Petitioners  argue  that 
revenue  from  second  quality 
merchandise  should  not  offset  actual 
production  costs  because  the  second 
quahty  merchandise  should  be 
considered  a  separate  product. 

IMSA  maintains  thiat  it  reported  the 
cost  structure  exactly  as  it  i.s  accounted 
for  by  the  company,  and  in  a;xord  with 
Department  practice 

Department  Position:  UvfSA's 
submitted  prime  costs  included  the  cost 
of  second  qualify  merchandise  and 
scrap.  IMSA  offset  the  prime  costs  with 
revenue  from  the  sale  of  seconds  and 
scrap.  While  the  Department  does  not 
agree  with  the  accounting  for  second 
quality  merchandise,  we  have  accepted 
LMSA's  calculations.  In  'this  case,  no 
distortion  was  noted  with  regard  to  the 
costs  of  prime  product.  The  sales  of 
second  quality  merchandise  were 
insignificant  and  were  not  used  for  this 
final  determination, 
^  Comment  18:  Petitioners  a.rguo  tiiat 
the  manufacturing  costs  in  tiie  COP 
submission  do  not  reconcile  to  the 
financial  statements,  and  that  the 
Department  should  increase  the  cost  of 
production  to  account  for  these 
discrepancies. 

IMSA  states  that  it  reported  the  actual 
manufacturing  costs  and  the  actual 
weighted-average  cost  of  materials, 
which  required  a  change  from  its 
budgeted  cost  system. 

Department  Position:  The  Department 
agrees  with  IMSA,  Because  IMSA 
reported  costs  of  materials  required  a 
change  fi-om  IMSA's  budgeted  cost 
system,  the  material  costs  could  not  be 
reconciled  to  the  financial  statements. 
However,  the  Department  verified  the 
other  actual  costs  reported  by  IMSA  to 
its  financial  statements.  Therefore,  we 
have  used  these  costs  with  appropriate 
revisions  (see  Comment  IH). 

Comment  19:  Petitioners  argue  that 
IMSA  should  have  calculated  its  GAA 
expenses  on  an  annual  basis  rather  than 
a  six  month  period. 

Department  Position:  The  Department 
agrees  with  petitioners.  It  is  the 
Department's  standard  practice  to 
calculate  the  Gt.^  expense  on  an  annual 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


!99 


basis  and  have  retaiculated  this  expense 

according]  y 

Comment  20  Petitioners  argue  that 
the  profit  ratio  for  constructed  value 
should  have  been  calculated  based  on 
production  costs,  not  based  on  revenue 
as  respondent  presented  in  its 
submission. 

Department  PoaiUon:  The  Deparfmenf 
agrees  with  the  petitioners  because 
section  773(e)(lKB)(ii)  requires  a 
minimum  profit  to  be  eight  j>ercent  of 
the  sum  of  genera)  expenses  and  costs. 
We  have  recalculated  profit  accordingly 

Comment  21:  Petitioners  argue  that 
the  statute  and  regulations  authorize  the 
Department  to  base  AHMSA's  margin 
entirely  on  BIA.  Petitioners  further 
argue  that  assigning  AHMSA  the  highest 
antidumping  duty  alleged  in  the 
petition  for  ait-to-length  is  consistent 
with  the  Department  8  longstanding 
practice  in  cases  involving  a  respondent 
company  that  refuses  to  supply  any 
information. 

Department's  PosiUon:  We  agree  with 
p«titioners  that  the  Department  should 
liSe  best  information  otherwnse  available 
in  the  final  determination  for  AHMSA 
in  the  cut-to-length  carbon  steel  plate 
investigation.  We  also  agree  with 
petitioners  that  as  best  information 
available,  the  Department  should  use 
the  highest  alleged  margin  In  the 
petition  as  had  been  done  In  the 
preliminary  determination,  (See  "Best 
Information  Available"  section  of  this 
notice  ) 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POL 
!n  place  of  the  Federal  Reserve  rates,  we 
used  the  average  monthly  exchange 
rates  pubhshed  by  the  International 
Monetary  Fund. 

Veripcation 

As  provided  in  section  776(b)  of  the 
Act,  we  ver.fied  information  provided 
by  rsspondenls  by  usmg  standard 
venfictiucn  pr(x.edures,  including  the 
examinaLion  of  relevant  sales  and 
financial  re<-,ords.  and  selection  of 
original  source  documentation 
containing  nj levant  information. 

Contmuotjort  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4(A)  of  the  Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  cut- 
to-length  steel  plate  and  corrosion- 
resistant  carbon  steel  products  from 
Mexico  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  November  6, 1993,  90  days  prior  to 


the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register  The  Customs  ServvcB 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  whicli 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  US,  pnr*. 
as  shown  b<Btow.  This  suspension  of 
liquidation  will  remam  in  effecl  until 
funber  notice. 

The  weigiited-everage  dumping 
margins  for  corrcsion-resistant  .Ttet^i 
produas  srp 
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Article  \1,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "[n'o  proCurt  •    •   •  sha" 
l>e  suh)e<n  to  both  antidumping  and 
countervajiing  duties  to  compensate  fur 
the  same  situation  of  dumping  or  exp<>r! 
subsidization  "  This  provision  is 
implemented  hv  section  772ld)li;rD)  of 
the  Act,  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  t,,tie 
margin  attributable  to  expert  subsidies 
there  is  no  reason  to  require  a  r^sh 
deposit  or  bond  for  that  amounL 
Accordingly,  the  leve!  of  export 
subsidies  as  determined  in  the 
a.*'firmative  final  determination  in  thf- 
concurrent  countervailing  du^v 
investigation  involving  sait^s  ^n  the 
United  States  of  certain  t,.on-os)ori- 
resistant  carbon  stwl  pn.)ducts  from 
Mexico  which  is  5,71  percent  ad 
valorem,  v^U  be  subtracted  from  the 
dumping  margin  for  deposit  or  bondi,nB 
parposes,  resulting  m  a  r»sh  depvosit 
rate  of  58.79  percent  for  EMSA  and  all 
other  exporters,  In  the  concurrent 
countervailing  duty  investigation 
involving  sales  in  the  United  Stales  of 
certain  cut-to-length  carbon  steel  plate 
from  Mexico  which  is  09  percent  ad 
valorem,  will  be  subtracted  from  the 
dumping  margin  for  deposit  or  b<:)nding 
purposes,  resulting  in  a  cash  deposit 
rate  of  49  16  percent  for  AHMSA  snd  all 
other  exporters. 


rrC  Notifjoitton 

In  accordflnre  wuh  im^'^  :'■■.::,  "  "V- 
the  ,^rt.  we  have  uuiif.f-:  '.:■.>.'  FT'C 
dHtemiination. 

St')Vf:cnt)or;  f--  InlPrf^^^c  Panifs 


of 


"riiis  nf,>ti(:e  alsn  v 
n'rn:nder  !fi  p»ii:iHs  o 
Bdrainistrst;  ^'e  nr''!i>*« 


■  'snlcr  ,  *,}*(""''  ^,'f 


t.*iH!,r  n>8ponsibiiity  CJU^i^.Tuiig  liie 
rvtiirri  or  destruction  of  proprietary 
intonnatian  disf' I n«*e(i  ■  ■  'i.fr  .APO  'n 
accordance  witl:  i  <-*  < ' 't ' h  <  •■■'  <  3  4  ■, , ; 
Failure  to  comp  i\   s  .s  violation  of  the 

,*j*o, 

rhis  deierr;,i:.rit:!!r,  is  published 
pursuant  to  section  73S(d)  of  the  Act 
and  19  CFR  353.20(&K4). 

DetML)uo«21,1993. 
Ui«<>ph  ,A.  ,Sp«tnr.i. 
Acung  Asstitont  bccretary  for  Import 
Administration. 

IFR  Doc  93-15622  Piled  7-ft-«3:  8:45  ma\ 
WLUNO  COM  aeio-«e-# 

:A 4,2^-A03«o(j  fe-.'4;'    4(^'^:■■ 

f'w\»\  Deierminattoni  cf  Sates  at  Les,« 
Than  Fair  Value:  Cer;,e.n  Hol-«on©d 
C«rt>on  Stee.  Flat  ProCi'cts  end  CerlAin 
Cold-Roiled  Ca-'txsn  Ste-ei  Flat 
Prooucts  Ffom  tNe  Npthaiandf 

AGtNCv:  impm  ,'\a!::,:MSir&Uoa, 
I,:,^t-mr:tion6,  'lYs'ie  .\,iministratioii, 
I>-parlmeiit  o\  t>',iiTimerce. 
EFFICTTVE  DATE;  I,..y  ^    IQO-i 
FOP  FURTHER  INFORIAAno*  CONTAC^: 
it-fferv  B   I'H'.r  r  ,nw  'it  !>?-■.■  ;1  J. 
(joiuberger  .:,;':■:>  of  /,-!,wdumping 
Investigations  1;t  port  Administrstian, 
Internationa   T  rr.  ie  Administration. 
U.S.  Deparint  r;  uf  Commerce,  14lh 
Street  tind  G  nstitution  Avenue,  NW., 
Wash ; n  i^.   n   IX:  20230;  telephone:  (202) 
4   .  41-4    r    202)482-4136, 
respectively. 

Fu;al  Determinations 

'v\t-  ;,i(V, 'n:.  lit-  ;:iat  imports  of  rj^rtaln 
hot  rv,„MMi.:  ,;,,o;;,:  ■;,  steel  flat  products 
(hot-roUedstee,   hd  '  <  ertain  cold-roUed 
carbon  steel  Hai  ;  '  «'    ds  frxild-rolled 
stetdl  from  the  '■.(-•'.►-■  ,.t..::,:s  are  being,  or 
are  likely  tc  \^>^.  suld  in  Uie  rr;<itt<,i  S'nies 
at  less  than  fair  value  (LTFV  j.  as 
provided  in  section  735  of  the  Tariff  Act 
(  f  1  f^ ~n  as  amended  (the  Act).  Th.e 
Ks ; .  rnatHd  weighted-average  ina.> ;  v,i.  art- 
suo^'ii  m  tiie  'SiiSiw^rision  of 
i.,.oi.irifl;.L);'.  '  ,ht:*'  t.uii  of  this  notice. 


»J 


sr-'T 


,S;ri:t-  ;he  'ss,,, a  nee  of  our  notice  of 

preliminary  ::"t('r-;,i,;r:htion8 and 
;„>ostpf)n<,:m<'r:,'  .:'  f\ut.  determinations 
ibBFR-llJ   FHi!r„.ar^  4. 1993). the 
following  events  have  occurred: 
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We  received  rf^quests  for  a  public 
hearing  from  HooKove;T5  Gronp  BV 
fHoogovensl  on  Febnian-  11,  1993.  an  J 
from  petitioners  on  Febi-'aary  16,  1993 
Hoogovens  and  p^i'itioners  filed  case 
briefs  on  May  4.  1993,  arid  rebuttal 
briefe  on  May  7,  1993.  A  pubhc  hearing 
was  held  on  May  10  1993 
Additionally,  Hoogovens  filed  a  "s<;cpe' 
brief  on  May  20,  n93  and  rebutt.1l 
"scope"  brief  on  May  25.  1933 
Hoogovens  included' in  us  May  20 
submission  an  ajlegetion  that  petitioners 
lack  standing  as  rttxaids  certain  subject 
merchandise.  Hos*t?ver,  pursuant  to  19 
CFR  353.31(cj(2).  *h-i;  ?.]]  ya':;.,-)  wb,« 
made  in  an  unlunt-  _,  nM.;;i6i   -ii.d  has 
not  been  considered 

SaJes  and  cost  vBiifications  took  place 
in  the  Netherlands  and  the  United 
States  from  Februan-  '.hroiiah  A'Dr.i  of 
1993 

Scope  of  the  Investigations 

The  products  cov^,.-c,d  by  these' 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise: 
certain  hot-rolled  carbon  steel  flat 
products  and  certain  cold-roiled  carbon 
steel  flat  products.  The  full  description 
of  the  subject  merci.andise  is  included 
in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold  Relied  Carbon  Steel 
Flat  Products  from  Argentina  (ArgenUne 
Final),  which  is  beir,g  pulhshed 
concurrently  with  this  notice. 

Period  of  Investigations 

The  period  of  these  investigations 
(POI)  is  January  1 ,  tiircugh  June  30, 
1992. 


UMI 


Such  or  Similar  Corrpansons 

We  made  comparisons  of  such  or 
similar  merchaandise  as  discussed  in  our 
Notice  of  Prehmiiiary  Determinations. 
Fair  Value  Compansons 

To  determine  whether  sales  of  hot- 
and  cold-rolled  ste«l  from  the 
Netherlands  to  the  United  States  were 
made  at  less  than  fair  value,  v^e 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (I-'NfV'),  as 
specified  in  the  "United  Stages  Price  " 
and  "Foreign  Market  Value"  sections  of 
this  notice 

Umted  States  Pnce 

Generally,  we  calculated  USP 
according  to  the  methodology  descnbed 
in  our  notice  of  prehminary  " 
determinations,  except  that  we  are  now 
making  an  adjustment  .'or  .-stums  and 
allowances  for  certain  exporters  sales 
price  fESP)  sales  Based  on  our  findings 
at  verifications,  we  made  the  following 
revisiori:  (1)  We  recalculated  packing 


pxpenses  to  adjust  for  the  difference 
between  reported  standard  cos's  and 
actual  costs  (see  Comment  14):  (2i  we 
nrKialculated  credit  expenses  for  certain 
ESP  sales  to  reflect  a  revised  imputed 
interest  rate,  and  (3)  we  r9»:alculdted 
indirect  expenses  inrurred  in  the 
Netherlands  on  ESF  sales  so  that  the 
expen,ses  calculation  and  the  per  metric- 
ton  expen.se  factor  calculaticn  was 
denved  h-om  the  same  basis,  i  e..  net 
pnce  (see  Comment  15), 

We  re\ised  the  general  and 
administrative  expenses,  and 
Netherlands-incurred  interest  costs 
components  of  our  value  added 
calculations,  based  on  Hoogovens'  1992 
financial  statements  (see  Comments  11 
and  12)  We  also  adjusted  further 
manufacturing  costs  on  certain  sales  to 
account  for  revised  packing  costs 
incurred  in  the  United  Stales. 

We  excluded  all  U.S.  bales  of  seconds 
quality  merchandise  from  our 
calculations  because  these  sales 
amounted  to  an  insignificant  portion  of 
Hoogovens'  U.S.  sales  (see  Comment  2). 
As  a  result  of  a  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Grcuit, 
we  are  now  adjusting  USP  to  account  for 
home  market  indirect  taxes  (see 
Appendix  n  to  the  Argentine  Final,  see 
also.  Comment  5). 

Foreign  Market  Value 

Generally,  we  calculated  FMV 
according  to  the  methodology  described 
In  our  notice  of  preliminary 
determinations  Based  on  our  findings  at 
verification,  we  made  the  following 
revisions:  (1)  We  recalculated  packing 
expenses  to  adjust  for  the  difference 
between  reported  standard  costs  and 
actual  costs  (see  Comment  14);  (2)  we 
recalculated  credit  expenses  used  in  our 
ciroimstances  of  sales  adiustment  for 
home  market  sales  and  on  purdiase 
price  sales  to  reflect  a  revised  i.mputed 
interest  expense  (see  Comment  17)  and; 
(3)  we  recalculated  indirect  selling 
expenses  so  that  the  expenses 
calculation  and  the  per-metric-ton 
expense  factor  calculation  was  derived 
from  the  same  basis,  i.e.,  net  price  (see 
Comment  15). 

As  a  result  of  revisions  to  the  related 
party  test  utilized  in  the  preliminary 
determinations  (see  Appendix  11  to  the 
Argentine  Final)  we  have  included  in 
our  analysis  sales  to  an  additional  home 
market  related  party. 

Cost  of  Production 

We  calculated  Hoogovens'  cost  of 
production  (COP)  according  to  the 
methodology  described  in  our  notice  of 
preliminary  determinations,  except  tl:at 
we  are  now  making  the  following 
r«visions,  based  on  Hoogovens'  1992 


financial  statements:  (1)  '>Ve  lecalcuiated 
Hoogovens"  general  and  administrative 
expenses,  (see  Comment  11)  and;  [2]  we 
recalculated  Hoogovens'  m'ere.st 
expenses  (see  Comment  12). 

If  over  90  percent  of  a  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
detennined  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent's  sales  were  at 
prices  above  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
li.me.  we  disregarded  only  the  below- 
cost  sales. 

In  order  to  estabUsh  that  below  cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product  specific 
basis;  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  monllis,  then  the  below 
cost  sales  were  considered  to  have  been 
over  an  extended  period  of  time. 

We  did  not  find  in  either  the  hot- 
rolled  or  the  cold-rolled  investigations 
that  more  than  90  percent  of  Hoogovens' 
sales  of  a  comparison  product  were  at 
prices  below  the  COP  and  over  an 
extended  period  of  time.  In  the  hot- 
rolled  investigation,  where  between  10 
and  90  percent  of  the  sales  -were  at 
prices  below  COP.  we  found  that  some 
below-cost  sales  of  comparison  products 
were  made  over  an  extended  period  of 
time.  These  sales  have  been  disca-'ded 
from  our  FMV  calculations.  In  the  cold- 
rolled  investigation,  we  found  that, 
where  between  10  and  90  percent  of  the 
sales  were  at  prices  below  COP,  none  of 
the  below-cost  sales  of  comparison 
products  were  made  over  an  extended 
period  of  time.  Therefore,  no  home 
market  cold-rolled  smiles  have  been 
discarded  from  our  FMV  calculations. 
Accordingly,  as  a  result  of  ou'  soles 
below  cost  investigations,  it  was  not 
necessary  to  disregard  all  home  market 
sales  for  any  comparison  product,  nor 
was  it  necessary  to  calculate  VUV^  based 
on  constructed  value  (CV), 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  US.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  Hoogovens  by  using  standard 
verification  procedures,  including  the 
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examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1:  Hoogovens  has  argued 
that  certain  products  should  be 
excluded  from  the  scope  of  these 
investigations. 

Department's  Position:  For  a  complete 
response  to  Hoogovens'  arguments  (and 
those  of  other  interested  parties)  see 
Appendix  I  to  the  Argentine  Final. 

Comment  2:  Hoogovens  argues  that 
we  should  abandon  our  comparison  of 
U.S.  sales  of  seconds  quality  steel  to 
home  market  sales  of  prime  steel.  Citing 
Sinico  Steel  Tube  Div..  Femim,  Inc.  v. 
United  States,  694  F.Supp.  959  (CIT 
1988),  Hoogovens  argues  that  the 
Department  has  the  discretion  to 
disregard  U.S.  sales  that  are 
"unrepresentative  of  respondent's 
practices  in  the  U.S.  market."  Further, 
citing,  inter  alia.  Ipsco,  Inc.  v.  United 
StateS:  714  F.Supp.  1211  (CIT  1989). 
Hoogovens  argues  that  we  must 
disregard  certain  sales  if  their 
unrepresentativeness  leads  to 
inaccuracy  in  our  determinations  or 
unfairness  to  respondents.  Among  other 
reasons,  Hoogovens  argues  that  its 
seconds  sales  are  unrepresentative 
because  the  sales  involve  an 
insignificant  percentage  of  its  total  U.S. 
sales. 

Department's  Position:  Because  these 
sales  amount  to  an  insignificant  portion 
of  Hoogovens'  total  U.S.  sales  (less  than 
five  percent  by  volume)  we  will 
disregard  them  in  our  final 
determinations.  See  Appendix  II  to  the 
Argentine  Final. 

Comment  3:  Hoogovens  argues  that 
the  Department  should  substantially 
revise  the  model  matching  methodology 
used  in  these  investigations  because  of 
two  alleged  flaws.  First.  Hoogovens 
asserts  that  two  of  our  matching  criteria, 
product  thickness  and  product  width, 
are  overly  broad,  resulting  in 
circumstances  where  non-identical 
products  are  considered  "identical," 
despite  the  fact  that  the  differences  in 
thickness  and  width  of  these  products 
allegedly  give  rise  to  differences  in  the 
cost  of  producing  such  merchandise. 
Hoogovens  argues  that  section 
773(a)(4)(c)  of  the  Act  allows 
adjustments  to  FMV  for  differences  in 
"similar"  merchandise  only,  as  defined 
by  the  Act,  and  prohibits  such  "difmer" 
adjustments  to  identical  merchandise. 
Hoogovens  concludes  that  the 
Department  must  either  revise  its 
matching  hierarchy,  creating  smaller 
dimensional  criteria,  or  it  must  allow  a 


difmer  adjustment  for  identical 
merchandise. 

Second.  Hoogovens  argues  that  the 
Department  erred  in  correcting  certain 
product  comparisons  submitted  in  its 
product  concordances.  These  product 
comparisons  involve  circumstances 
where  Hoogovens  employed  a 
numerical  methodology  instead  of  our 
hierarchical  model  matching 
methodology.  Hoogovens  argues  that  the 
Department's  instructions  contained  in 
Appendix  V  to  the  antidumping 
questionnaire  (which  descrioes  the 
Department's  model  matching 
methodology)  are  ambiguous. 
Hoogovens  alleges  that  Appendix  V 
gives  no  guidance  for  circumstances 
where  the  home  market  and  U.S. 
product  share  few  specific  criteria  under 
the  matching  methodology  for  that  class 
or  kind  of  merchandise.  Hoogovens 
argues  that  when  fewer  of  the  criteria  for 
a  particular  comparison  are  identical 
under  our  hierarchical  methodology 
than  are  identical  under  a  numerical 
methodology,  (where  the  "best"  match 
is  that  matdh  with  the  highest  number 
of  identical  product  characteristics)  the 
comparisons  should  be  made  based  on 
the  latter  methodology. 

Petitioners  respond  that  the 
Department  should  not  alter  its  model 
matching  methodology  in  any  respect. 
Citing  United  Engineering  &  Forging  v. 
United  States.  779  F.Supp.  1375  (CIT 
1991).  petitioners  argue  that  the  Court  of 
International  Trade  has  held  that  it  is 
the  responsibility  of  the  Department,  not 
interested  parties,  to  determine  what 
constitutes  most  similar  merchandise. 
Department's  Position:  We  disagree 
with  Hoogovens'  claim  that  our  width 
and  thickness  criteria  are  too  broad. 
These  investigations  involve  numerous 
products  with  widely  varying  physical 
dimensions.  In  selecting  our  width  and 
thickness  ranges,  we  considered:  (1) 
Steel  producers'  production  capabilities 
(i.e.,  the  dimensions  of  products  which 
can  be  produced  on  certain  rolling 
mills)  and  the  production  costs  of  the 
various  rolling  mills  used  by  steel 
producers;  (2)  the  burden  of  reporting 
requirements  for  narrower  dimensional 
ranges,  versus  the  decrease  in  the 
accuracy  of  our  difmer  adjustments  for 
wider  dimensional  ranges  (unduly 
narrow  groupings  would  have  required 
respondents  to  report  an  ever-increasing 
amount  of  data  regarding  the  variable 
costs  of  production  for  products  within 
each  group,  and  the  Department  would 
have  been  faced  with  the  need  to 
perform  an  ever-increasing  number  of 
difmer  calculations — with  an  uncertain 
increase  in  accuracy)  and;  (3)  the 
specific  dimensional  ranges  used  by 
steel  producers  in  their  pricing.  We  note 


that  steel  producers,  including 
Hoogovens,  routinely  base  their  pricing 
of  hot-  and  cold-rolled  steel  products  on 
dimensional  ranges. 

Furthermore,  we  reject  Hoogovens' 
claim  that  we  must  expand  our  use  of 
difmer  adjustments  if  we  do  not  revise 
our  width  and  thickness  ranges.  As 
noted,  steel  producers  routinely  use 
identical  base  prices  for  products  with 
differing  physic&l  dimensions. 
Moreover,  when  Hoogovens  commented 
on  our  proposed  model  matching 
methodology  at  the  beginning  of  these 
investigations,  they  never  proposed  any 
specific  dimensional  ranges  (nor  do  they 
do  so  in  their  case  brieO-  However, 
interested  parties  in  other  of  these  steel 
investigations  did  make  specific 
proposals  for  dimensional  ranges — some 
of  which  included  ranges  with  greater 
breadth  than  those  utilized  in  our 
matching  criteria,  and  these  parties  did 
not  raise  concerns  about  our  use  of 
difmers.  (See.  e.g..  comments  by 
petitioners,  and  Japanese  and  Canadian 
interested  parties  located  in  the  public 
general  issues  file  and  respective 
country  files  for  these  investigations.) 
We  considered  these  facts  and  those 
mentioned  above  when  we  established 
our  matching  methodology,  and  the 
application  of  "difmer"  adjustments. 
We  believe  our  application  of  difmers 
under  that  methodology  is  reasonable 
because  it  follows  the  industries'  pattern 
of  treating  products  with  differing 
dimensions  similarly  for  purp>oses  of 
pricing.  We  have  done  the  same,  except 
nere  it  is  for  purposes  of  matching  sales 
so  that  we  can  compare  prices. 

We  also  disagree  with  Hoogovens' 
claim  that  we  should  abandon  our 
hierarchical  model  matching 
methodology.  The  specific  product 
characteristic  considered  in  these 
hierarchies,  and  that  characteristic's 
location  within  the  hierarchy,  is  based 
upon  the  Department's  considered 
determination  of  the  relative  importance 
of  the  characteristic.  Hoogovens' 
suggested  numerical  approach  to 
matching  in  no  way  considers  the 
relative  importance  of  the  particular 
product  characteristic.  Additionally. 
Hoogovens'  suggested  approach 
provides  no  objective  measure  of  when 
the  hierarchical  approach  should  be 
abandoned  for  the  numerical  approach. 
If  we  accepted  Hoogovens' 
recommendation,  we  would  be  faced 
with  an  unpredictable  variety  of 
matching  methodologies  which  would 
likely  be  driven  by  what  would  be  most 
advantageous  to  the  particular 
responding  party.  Further,  we  simply 
reject  Hoogovens'  claim  that  our 
instructions  in  Appendix  V  were 
unclear.  These  instructions  state; 
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S'.Tiilar  comparisons  must  be  minn  rv 
appiymg  the  following  criteria  m  ihe 
order  specified."  And.  d+jspite  the  fact 
that  our  questionnaire  instructed  all 
respondents  to  contact  the  case  analyst 
irr. mediately  if  they  have  any  questions 
regarding  the  selection  of  similar 
rT."rchaiidise.  Hoogovens  never 
contacted  us  with  its  alleged  confusion. 
The  Court  of  In'emational  Trade  has 
heard  n-^merous  chaiienj-'s  *•:)  o.  -(inl 
rr'.atching  methodoiogies  se.ected  oy  the 
Depar.ment.  most  recently  in  United 
Er^inepnng  &■  Forging  v.  United  States, 
7:-^  F  Supp  1J75  (CTTiggi).  In  that 
case  the  court  reiterated  its  position  in 
pnor  cases,  staling: 

It  IS  of  particular  importance  that  the 
administering  a?enry  itself  make  the  required 
determination  of  what  constitutes  most 
similar  merchandise  •  •  •  considering  that 

the  issue  3iav  be  a  !:.;r;4:',ex  one  on  which 
reasonable  minas  ::)..,:  :.!Ter  *   *  *.  It  is 
the  adn:mister;r.s  ii;pn<  y  rather  than  an 
interested  party  ma'  i.-.ould  make  the 
determina*,i>-n  ii.>  ••:  -a hat  "similar" 
characteristics  ar°    t  the  most  significance. 
Additionally,  it  is  hard  to  imagine  that  a 
foreign  manufacturer,  given  the  opportunity 
of  selecting  what  constitutes  similar 
r.^-!:hand!se,  and  assuming  that  there  exists 
n.  r»  'han  one  product  from  which  a  choice 
rn.o  bt>  rr.dde  would  not  make  the  choice  of 
n-T  nan  J:se  most  advantageous  to  itselt 

I J    at  1381  (citation  omitted).  The 
i^s  ies  raised  by  Hoogovens,  as  well  as 
other  interested  parties,  were 
cons.dered  in  detail  when  we  devised 
nur  matching  methodology  for  these 
i-.vpstigations.  In  fact,  as  noted  by 
pttitioners,  we  selected  all  matching 
criteria,  including  width  and  thickness. 
and  marshalled  Lhose  criteria  into  a 
hierarchy  only  after  consultation  with 
the  petitioners  in  all  the  current  steel 
investigations,  with  industry  experts, 
and  a.'ter  taking  ir.to  consideration 
comments  from  interested  parties. 
Hoogcver4S  has  not  persuaded  us  that 
we  should  now  discard  those 
ccnsid^'red  efforts,  and  revise  our 
m.3".hing  methodology. 

Cc.nrrwnt  4  Petitioners  argue  that 
Hoogovens  has  systematically 
misrepor+ed  a  model  matching  product 
charartenstic  (tolerance)  forborne 
mi-ket  and  US  sales,  and  lliat  for  all 
such  sales  we  should  use,  as  best 
in  formation  available  (BIA),  pursuant  to 
section  7'F)':-'  of  the  Ac^.  the 
assumptiop.  that  ail  affected  home 
ma.-ket  sales  have  regular  tolerances  and 
a'i  affe<,1ed  US  sales  have  tight 
t Iterances,  Further,  petitioners  ary.ie 
that  we  should  adiusf  the  difmer 
calculations  for  al!  affe'ted  sales  so  that 
tliey  re.Hect  these  assumptions. 

Hoogovens  argues  that  the  correct 
tolerance  information  is  on  the  record 


and  that  it  should  be  used  in  the  final 
determinations. 

Department  s  Position.  At  the 
commencement  of  verification. 
Hoogovens  stated  that  it  had  erred  in  its 
reporting  of  four  product  matching 
criteria  for  certain  sales  in  the  home 
market  and  purchase  price  databases  for 
both  classes  or  kinds  of  merchandise 
Hoogovens  conoirrently  submitted 
information  correcting  these  errors, 
including  tolerance.  However,  some  of 
the  errors  noted  by  Hoogovens,  if 
corrected,  would  establish  new  products 
and,  consequently,  entirely  new  product 
concordances  for  each  class  or  kind  of 
merchandise.  Because  of  this  revised 
product  matching,  we  cannot  properly 
incorporate  these  sales  into  our  margin 
calculations  using  the  concordances  on 
the  record  in  these  proceedings. 

Because  of  these  and  other  diffictilties 
with  product  concordances  submitted 
by  respondents  in  various  of  the  steel 
investigations  currently  being 
conducted  by  the  Department,  we  have 
decided  not  to  accept  any  corrections  to 
the  product  concordances  submitted 
previous  to  our  verifications  in  these 
cases. 

The  bases  for  this  decision  are  as 
follows:  First,  the  Department  gave  all 
responding  parties  in  these  steel  cases 
the  opportunity  to  submit  any  new 
correcting  information,  including 
product  concordances,  to  the 
Department  prior  to  all  verifications. 
This  submission  was  due  on  or  before 
December  21. 1992;  a  date  early  enough 
in  the  proceedings  to  allow  case 
analysts  and  other  interested  parties 
(with  access  to  such  information)  time 
to  review  the  submissions  prior  to 
verification.  Second,  there  would  be  an 
extreme  burden  placed  on  the 
Department  if  we  were  either  to  attempt 
to  correct  the  myriad  errors  in  the 
various  product  concordances  on  the 
records  in  these  cases,  or.  were  we  to 
allow  submission  of  yet  another 
concordance,  in  checking  corrections  to 
these  concordances.  Finally,  this 
decision  provides  the  most  even-handed 
treatment  to  all  respondents  in  these 
cases.  Consequently,  because  of  Lhe 
complexity  of  these  steel  investigations. 
and  because  the  errors  in  Hoogovens' 
reporting  of  product  characteristics  are 
limited  in  nature,  we  will  use.  as  BL'V, 
the  weighted-average  of  the  calculated 
positive  dumping  margins  in  each  class 
or  kind  of  merchandise. 

Comment  5.  Both  Hoogovens  and 
petitioners  argue  that  the  Department 
must  discard  its  former  practice, 
utilized  in  the  preliminary 
determinations,  of  making  a 
circumstance-of-sale  adjustment  to  FMV 
for  foreign  value  added  taxes  (VAT), 


c'ting  Zenith  EJr^ctror.ic  Cnrp  v,  United 
St'itps.  No.  92-1043  (CL^FC  March  19. 
1993)  [Zenith).  Additionally,  both 
parties  indicate  that  they  support  the 
methodology  announced  by  the 
Department  in  response  to  that  decision 
(see  Gray  Portland  Cement  and  Clinker 
from  Mexico;  Final  Results  of 
Antidumping  Administrative  Review, 
,o3  PR  25303  (April  28,  1993)  (Cement 
from  Mexico).  Petitioners,  however, 
claim  that  we  cannot  use  that 
methodology  here  because  Hoogovens 
has  reported  its  home  market  prices  net 
of  the  Dutch  VAT  tax.  and  so  the 
administrative  record  does  not  contain 
the  information  required  for  its 
application.  Petitioners  also  stated  (in 
tiie  table  of  contents  to  their  case  brief) 
that  we  should  measure  the  extent  of 
pass  through  to  home  market  customers 
of  these  taxes. 

Department's  Position:  We  agree  that 
we  must  follow  the  Court's  instructions 
in  Zenith  (see  the  "United  States  Price" 
section,  above).  However,  we  disagree 
with  petitioners'  claim  that  we  cannot 
utilize  the  Cement  from  Mexico 
methodology  in  our  final 
determinations.  Since  the  Dutch  VAT 
rate  is  on  the  administrative  record,  we 
have  the  infcnnation  required  to 
calculate  the  V.\T,  and  have  done  so. 
Additionally,  regarding  the 
measurement  of  tax  pass  through,  in 
applying  the  Cement  from  Mexico 
methodology  we  imposed  no  limitation 
on  consumption  taxes  added  to  USP, 
based  on  the  incidence  of  such  taxes  in 
the  home  market,  because  the  statute 
requires  no  such  limitation.  We  are  not 
following  Zenith  v.  United  States,  613 
F.Supp.  1382  (CTT  1986).  appeal 
dismissed.  875  F.2d  291  (CAFC  1989), 
and  its  progeny  with  rt-spect  to  this 
issue,  because  we  do  not  agree  with  that 
decision  and  have  appealed  this  issue  to 
the  Court  of  Appeals  for  the  Federal 
Circuit  in  Daewoo  v.  United  States,  Fed, 
Cir.  Nos.  92-1553-62.  The  Court  of 
International  Trade  has  upheld  our 
position  that  the  statute  does  not  require 
a  measurement  of  "tix  pass-through"  in 
Federal-Mn'4!jl  Corp.  v   UniUd  States, 
Slip  Op.  93-17  (CTT  Feb.  4,  1993). 

Comment  6:  Hoogovens  argues  that 
the  Department  erred  in  refusing  to  treat 
home  m.arket  sales  to  automotive 
customers  as  a  distinct  level  of  trade,  as 
regards  sales  to  non-automotive 
custome'-s.  Hoogovens  argues  that  sales 
to  its  autotnoiive  end-users  are  a 
separate  level  of  trade  because:  (1)  It  has 
a  unique  sales  force  for  automotive 
customers  who.  unlike  all  other  sales 
groups,  sell  more  than  one  tvpe  of  steel 
product  (cold-rolled,  hot-rolled  and 
galvanized  steels);  (2)  sales  to 
automotive  customers  are  based  on 
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unique  agreements  characterized  by 
longer  terms,  and  provisions  for  just-in- 
time  delivery,  tighter  tolerance  levels 
and  an  electronic  order-entry  system; 
and  (3)  it  participates  in  "simultaneous 
engineering"  projects  with  its 
automotive  customers.  Hoogovens  cites, 
inter  alia.  Final  Results  of  Sales  at  Less 
Than  Fair  Value;  Limousines  from 
Canada,  55  FR  11036  (March  26, 1990) 
(Limousines),  as  support  of  their 
argument. 

Petitioners  respond  that  the 
Department  should  continue  to  treat  all 
home  market  end-user  sales  as  a  single 
level  of  trade.  Petitioners  argue  that  in 
Limousines,  the  Department  relied  upon 
the  fact  that  the  respondent  had 
demonstrated  that  these  customers 
purchased  in  larger  quantities,  at  lower 
prices,  and  required  different  sales 
resources.  Petitioners  claim  that 
Hoogovens  has,  at  least,  totally  failed  to 
demonstrate  significant  differences  in 
selling  expenses  for  its  automotive 
customers. 

Department's  Position:  We  agree  with 
petitioners.  While  Hoogovens  has 
demonstrated,  to  some  extent,  that  sales 
to  automotive  end-users  are  conducted 
differently  than  sales  to  other  end-users, 
Hoogovens  has  not  correlated 
differences  in  selling  expenses  as 
regards  these  sales  versus  non- 
automotive  sales,  nor  has  Hoogovens 
provided  support  for  differences  in 
pricing  between  these  t>'pes  of 
customers,  as  discussed  in  Import 
Administration  Policy  Bulletin,  92-1, 
and  as  was  demonstrated  by  the 
respondent  in  Limousines. 
Consequently,  we  will  continue  to  treat 
all  end-user  sales  as  a  single  level  of 
trade. 

Comment  7:  Hoogovens  argues  that 
the  Department's  selection  of  BIA  for 
the  preliminar>-  determinations  did  not 
follow  the  BL\  selection  methodology 
stated  in  Section  B  of  the  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina,  58  FR  7066  (February 
4, 1993).  Specifically,  Hoogovens  argues 
that  the  Department's  use  of  margins 
derived  from  the  comparison  of  U.S. 
sales  of  seconds  quality  merchandise  to 
home  market  sales  of  prime 
merchandise  violated  the  proviso  in 
Section  B  that  BL\  would  be"*  •  *  the 
highest  non-aberrational  calculated 
margin  *   *  *."  Hoogovens  argues  that 
margins  derived  from  seconds-to-prime 
comparisons  are  inherently  aberrational 
because  they  are  substantially  higher 
than  m.argins  derived  from  prime-to- 
pnme  comparisons,  and  because  they 
occupy  an  extreme  percentile  of  all 
calculated  margins. 


Department's  Position:  As  discussed 
in  Comment  2  above,  for  the  final 
determinations  we  have  excluded 
Hoogovens'  sales  of  seconds  quality 
merchandise  from  our  analysis. 
Therefore,  Hoogovens'  argument  is 
moot. 

Comment  8:  Hoogovens  argues  that 
the  Department  should  include  in  its 
final  determinations  unreported  ESP 
sales  by  two  of  its  U.S.  affiliates.  These 
sales  were  first  brought  to  the 
Department's  attention  at  the  beginning 
of  the  U.S.  verifications.  Hoogovens 
argues  that  they  discovered  the 
unreported  sales  while  preparing  for 
verification,  and  that  the  sales  went 
unreported  because  of  oversights  which 
occurred  during  the  press  of  preparing 
questionnaire  responses.  Hoogovens 
also  argues  that  no  statutory  or 
regulatory  provision  prohibits  the 
Department  from  accepting  and  using 
these  sales  data.  Finally,  Hoogovens 
claims  that  accepting  reporting  of  these 
sales  would  not  create  an  additional 
burden  on  the  Department,  and  the  fact 
that,  if  accepted,  they  would  be 
unverified  does  not  prohibit  their  use  in 
our  determinations,  citing,  inter  alia, 
Monsanto  Co.  v.  United  States,  698  F. 
Supp.  275,  281  (CIT  1988)  {Monsanto). 
Petitioners  argue  that  the  Department 
should  not  accept  reporting  of  these 
sales  because  Hoogovens  has  failed  to 
fully  respond  to  our  questionnaires,  and 
because  it  is  against  Department  policy 
to  allow  Hoogovens  to  "reconstruct  its 
response  after  the  preliminary 
determination."  Further,  petitioners 
argue  that  we  are  authorized  to  use  BL\ 
for  these  sales. 

Department's  Position:  We  agree  with 
petitioners.  These  unreported  sales 
amount  to  a  significant  portion  of  the 
respective  U.S.  affiliate's  POI  sales  of 
subject  merchandise.  The  late 
submission  of  this  information  left  no 
opportunity  to  analyze  the  sales 
reporting  and  provide  deficiency 
questions,  and  no  opportunity  for 
petitioners  to  analyze  and  comment  on 
these  sales.  In  addressing  this  issue 
previously,  we  have  stated: 

"The  untimely  submission  of  key 
information  only  days  before,  during,  and 
after  the  verification  precluded  the 
Department  from  conducting  a  reasonable 
and  thorough  analysis  of  this  information 
prior  to  the  verification,  just  as  petitioners 
were  unable  to  comment  on  the  new 
responses.  *  *  •  It  is  the  responsibility  of 
respondents  to  provide  an  accurate  and 
complete  response  prior  to  the  preliminary 
determination  and  verification  so  that  the 
Department  may  fully  analyze  the  response 
and  other  parties  may  comment  on  it.  The 
purpose  of  verification  is  to  establish  the 
accuracy  of  a  response  rather  than  to 
reconstruct  the  information  to  fit  the 


requirements  of  the  Depir'Jiienl."  (Emphasis 
added,  citation  omitted.) 

Final  Results  of  Sales  at  Less  Than 
Fair  Value;  Light-Walled  Welded 
Rectangular  Carbon  Steel  Tubing  from 
Argentina,  54  FR  13913  (April  6. 1989). 
Further,  Hoogovens'  reference  to 
decisions  of  the  Court  of  International 
Trade  is  of  no  assistance.  These  cases 
dealt  with  the  standard  of  analysis  to  be 
used  in  verifications,  and  whether  the 
Department  is  required  to  verify 
information  used  in  our  various 
investigative  proceedings;  neither  of 
which  is  in  dispute  here.  Consequently, 
pursuant  to  section  776(c)  of  the  Act,  we 
will  use,  as  BIA,  the  higher  of:  (a)  The 
highest  non-aberrant  transaction  margin 
calculated  for  that  firm  fit)m  the  sales  of 
the  same  class  or  kind  of  merchandise 
where  we  were  able  to  calculate  a 
margin  or,  (b)  the  average  petition  rate 
for  the  same  class  or  kind  of 
merchandise  from  the  same  country  of 
origin. 

Comment  9:  Hoogovens  argues  that 
our  comparison  of  weight-averaged 
FMV's  to  sales-specific  USP  is 
unsupported  by  the  Act  because  it 
produces  unrepresentative  margins. 
Citing  section  777A(a)  of  the  Act. 
Hoogovens  claims  that  we  may  average 
only  when  to  do  so  produces  more 
representative  margins,  and  that  that 
section  authorizes  the  Department  to 
weight-average  USP.  Hoogovens 
concludes  that  we  must,  therefore,  also 
weight-average  USP. 

Petitioners  respond  that,  pursuant  to 
section  777A  and  administrative 
precedent,  the  Department  averages  USP 
only  where  the  volume  of  sales  and/or 
adjustments  being  examined  is 
overwhelming.  Further,  petitioners 
argue  that  the  Department  has  only 
averaged  USP  in  investigations  if  the 
subject  merchandise  is  a  perishable 
product,  and  then  only  if  the  exporters 
can  show  that  they  have  no  control  over 
the  prices  at  which  the  merchandise  is 
sold  in  the  United  States,  citing  Final 
Results  of  Sales  at  Less  Than  Fair  Value; 
Certain  Fresh  Cut  Flowers  from 
Ecuador,  52  FR  2128  (Jan.  20. 1987), 

Department's  Position:  We  agree  with 
petitioners.  We  have  previously  rejected 
this  argument  with  regard  to 
antidumping  investigations,  see  Final 
Results  of  Sales  at  Less  Than  Fair  Value; 
Certain  Iron  Construction  Castings  from 
Canada.  51  FR  2412  (Jan.  16. 1986).  and 
the  Court  of  International  Trade  has 
recently  upheld  this  position,  stating: 

"(Plaintiffs)  claim*  *  •  that  since 
Commerce  averaged  [FMV]  then  it  also 
should  have  averaged  [USPj.  The  statute 
•  •  •  gives  no  indication  that  Commerce 
must  average  both  sides  of  the  equation." 
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A'oyo  S^ika  Co  Iji  ,  f^t  aj  v    f  'nited 
Statps  S:  -  V'p  •■i"^-87.  at  5  (CTT  June  1. 
1993),  Sincf  we  are  not  required  by  the 
Act  to  ui^  w^ight-ivt/ra^ed  I'S? 
whenever  we  wi-;;^:.;-  i'.i-r''.^;"  r^NT.  .  and 
SiT.ce  Hfx^iiiovMr.s  nas  provided  no 
ev-  it-ne  t>,i'  our  comparisons  lead  to 
i.iacrurri'.;;'s,  w9  will  continue  to 
rr-mp^.'f  •A't»,.,.'.t-av8rage  FMV's  to  sale- 

Conrr*  n'  ,""  Petitioners  argue  that 
U'»  m\i>*  nof  adjust  the  sales  price  on 
r-rtan  home  market  sales  because  of 
p  :'  ;•  >^   >  pr  e  sdjustments  discovered 
at  .e-;f:     ':  -.  Petitioners  argue  that  the 
:  OS-  >olp  -id)ustment  is  in  fact  a  rebate. 
trd  t.ha*  !r.e  circumstances  under  which 
'ne  price  adjustment  occurred  do  not 
meet  the  Department's  criteria  for 
allowing  adjustments  for  price  rebates. 

Hoogovens  responds  that,  despite  the 
fact  that  the  internal  document  which 
^hows  that  this  adjustment  occurred 
rails  It  a    rebate,"  it  is  not  considered 
a  rebate,  as  defined  by  the  Department 
in  the  antidumping  questionnaire. 
Hoogovens  claims  that,  therefore,  our 
critena  for  identifying  rebates  is  not 
relevant.  Hoogovens  claims  that  this 
price  adjustment  arose  from  post-sale 
negotiations  with  the  buyer,  and  that  the 
Department  has  allowed  similar  price 
adjus'ments  in  previous  cases,  citing 
intfT  alia,  Fin-sl  Results  of 
Adm.nistrative  Review;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  57  PR  28360.  28401  (June  24, 
n92)  (AFB's  from  France). 

Department's  Position:  We  agree  with 
Hoogovens.  Hoogovens  documented  the 
disputed  adju.stment.  and  explained  that 
it  arose  from  a  request  by  the  customer 
that  Hoogovens  revise  its  prices  on  past 
Seles.  We  verified  that  a  price 
adjustment  had  in  fact  been  granted, 
and  we  have  previously  allowed 
adjustments  to  reported  prices  under 
these  circumstances  (see,  e.g.,  AFB's 
from  France). 

Comment  1 1:  Petitioners  contend  that 
Hooi;cven<;'  submitted  general  and 
ad.T,,nistrative  (G&A)  expense  should  be 
adjusted  to  include  reorganization  costs 
r'  fleeted  m  Hoogovens'  1992  financial 
s'atement.  Further,  petitioners  argue 
t.iat  because  Hoogovens  failed  to 
provide  the  Department  with  any 
information  regarding  the  breakdown  of 
these  restructuring  costs  by  division,  the 
Department  should  either  allocate  the 
expense  based  on  cost  of  sales  for  each 
division,  or,  alternatively,  allocate  75 
percent  of  this  expense  to  the  steel 
division 

Hoogovens  ity,  les  t.iat  it  based  its 
calculation  of  CA.-K  expense  on  the  1991 
audited  financial  statements  to  conform 
to  the  Department's  longstanding 


practice  of  requiring  use  of  full  year 
financial  statements  in  order  to  capture 
year-end  accruals.  Hoogovens  further 
argues  that  th»e  1992  restructuring 
charge  does  not  relate  to  expenses 
incurred  during  the  POI. 

Department's  Position:  We  agree  with 
petitioners  that  the  1992  financial 
statement  should  be  used  in  our 
analysis.  We  calculate  G&A  expenses 
based  on  the  audited  annual  financial 
statements  which  most  closely 
correspond  to  the  POI.  This  practice 
captures  seasonal  fluctuations  and  year- 
end  adjustments.  If  such  financial 
statements  are  not  available,  the 
Department  has  relied  on  financial 
statements  from  the  fiscal  year  prior  to 
the  POI,  when  such  statements  provide 
a  reasonable  approximation  of  the 
company's  current  financial  position.  In 
this  case,  Hoogovens'  1992  financial 
statements  (which  covers  the  POI) 
became  available  before  our  final 
determinations.  Further,  there  are 
material  differences  between  the  1992 
and  the  1991  financial  statements. 
Consequently,  we  will  use  the  1992 
financial  statements  for  our  final 
determinations. 

Regarding  Hoogovens'  argument  that 
the  restructuring  costs  indicated  in  the 
1992  financial  statement  do  not  relate  to 
expenses  incurred  during  the  POI.  we 
disagree.  Netherlands'  generally 
accepted  accounting  principles  (GAAP) 
requires  Hoogovens  to  recognize  the 
entire  expense  in  1992.  Like  U.S.  GAAP, 
an  estimated  loss  from  a  contingency 
shall  be  charged  to  income  if  assets  nave 
been  impaired  or  a  liability  has  been 
incurrea,  and  the  amount  can  be 
reasonably  estimated.  Further, 
Hoogovens'  submitted  G&A  calculations 
(based  on  its  1991  financial  statements) 
included  restructuring  costs  expensed 
in  fiscal  1991.  Restructuring  costs  in  the 
steel  industry  are  usual  costs  which  are 
frequently  incurred.  Therefore,  the 
classification  of  restructuring  costs  as 
"extraordinary"  on  the  financial 
statements  is  not  relevant  to  the 
Department's  determination.  Finally, 
according  to  the  1992  financial 
statement.  Hoogovens'  restructuring 
costs  included  expenses  related  to  the 
steel  division,  as  well  as  other  units  of 
its  operations.  Therefore,  we  have 
allocated  the  restructuring  expense  by 
cost  of  goods  sold  by  the  consolidated 
company. 

Comment  12:  Petitioners  contend  that 
the  Department  must  recalculate 
Hoogovens'  reported  interest  expense 
using  amounts  identified  in  the  steel 
division's  1991  profit  and  loss 
statement.  Hoogovens  cites  the 
Department's  questionnaire  which  states 
that  "interest  expense  should  be  derived 


from  the  total  h.TTOwmg  costs  incurred 
hy  the  co.".sohdated  group  companies." 
Hoogovens  argues  that  it  calcidated  its 
interest  cha.''ge  based  on  the  net  mtorest 
expense  of  the  consolidated  FsoC::;ovpns 
Groep 

Deportrr.ent  s  Position  We  agree  with 
the  methodolrey  Hoogovens  used  in  the 
interest  expense's  (alfuilntion.  However, 
we  have  recaiv  liaietj  interf^st  expenses 
using  results  taken  from  the  1992 
financial  statement,  rather  than  the  1991 
information. 

Comment  13  Petitioners  argue  that 
Hoogovens'  reported  inland  freight  for 
certain  home  market  sales,  which  was 
discovered  at  verification  to  have  been 
incorrectly  reported,  should  be 
corrected  by  using,  as  BIA.  the  lowest 
reported  home  market  inland  freight 
values.  Hoogove.ns  argues  that  since  we 
have  the  correct  information  on  the 
record  and  that  that  information  has 
been  verified,  we  should  not  use  BIA  for 
this  expense. 

Department's  Position:  We  agree  with 
Hoogovens.  We  verified  the  actual 
shipment  charges  for  each  of  the  sales 
at  issue,  and  have  the  correct  charges  on 
the  record.  Consequently,  we  will  use 
these  data  in  our  final  determinations. 

Comment  14:  Petitioners  argue  that 
Hoogovens'  reported  packing  expenses 
are  based  upon  an  improper,  unverified 
methodology.  Petitioners  claim  that  the 
Department  should  either  deny  any 
adju.stment  for  home  market  packing 
costs  or,  in  the  alternative,  use,  as  BIA^ 
the  minimum  reported  cost  for  each 
class  or  kind  of  merchandise. 
Hoogovens  responds  that  it  has 
consistently  relied  upon  the  same 
calculation  methodology  in  its  reporting 
of  packing  costs  to  the  Department,  that 
the  methodology  is  used  in  its  standard 
record-keeping  and.  that  the  Department 
verified  the  methodology. 

Deportment's  Position:  We  agree  with 
Hoogovens.  We  believe  Hoogovens' 
methodology  for  adjusting  standard 
packing  costs,  which  is  based  upon 
variances  in  the  form  of  packing  and  the 
bundled  weight  of  the  shipped  product, 
is  reasonable.  \'v'e  also  note  that  this 
methodology  is  utihzed  in  Hoogovens' 
normal  record  keeping  system.  Under 
these  circumstances,  we  generally 
accept  a  re'-pcndent's  methodology  (see 
Television  Receivers.  Monochrome  and 
Color,  from  Japan;  Final  ResuUs  of 
Antidumping  Administrative  Review. 
54  FR  13S17  (April  6.  1989)),  Moreover 
the  methodology  was  verified. 
Additionally,  to  account  for  the  slight 
deviations  of  actual  costs  versus 
standard  costs  observed  st  verification, 
we  have  adjusted  the  reported  packing 
expenses  by  the  amount  of  the  deviation 
to  reflect  the  actual  cost  experience 
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during  tbe  POL  Further,  we  will  also 
use  the  verified  revisions  to  packing 
costs  provided  by  Hoogovens  at 
verification. 

Comment  15:  Petitioners  argue  that 
Hoogovens  systematically  overstated  its 
home  market  indirect  selling  expenses 
by  the  amount  of  the  ratio  of  net  prices 
to  gross  prices.  These  expenses  were 
calculated  based  upon  net  prices,  but 
the  reported  indirect  selling  expense 
factor  was  derived  on  a  gross-price 
basis.  Petitioners  argue  that  unless  these 
expenses  can  be  recalculated  as  a 
percentage  of  total  sales,  we  should 
make  no  adjustment  to  home  m.arket 
sales  for  indirect  selling  expenses. 

Hoogovens  responds  that  it  used  the 
same  methodology  for  calculation  of 
indirect  selling  expenses  for  both  its 
reported  home  market  sales  and  its 
reported  ESP  sales,  and  so  any  improper 
downward  adjustment  to  home  market 
prices  occurs  in  the  same  adjustment  to 
U.S.  prices  for  ESP  sales. 

Department's  Position:  We  agree  with 
petitioners,  in  part.  We  noted  the 
differing  basis  for  calculation  and 
allocation  of  these  expenses  at 
verification.  For  the  final 
determinations  we  have  recalculated 
Hoogovens'  indirect  selling  expenses 
factor  for  both  markets  by  deducting, 
where  appropriite,  discounts,  rebates, 
freight  charges  and  credit  charges.  We 
will  continue  to  deduct  indirect  selling 
expenses  from  both  home  market  and 
ESP  sales. 

Comment  16:  Petitioners  argue  that 
the  Department  should  not  include 
Hoogovens'  reported  weight-averaged 
home  market  inventory  carrying  costs  in 
Hoogovens'  home  market  indirect 
selling  expenses  factor,  should  the 
Department  decide  to  allow  a  home 
market  adjustment  for  indirect  selling 
expen,«es  (see  Comment  15).  Petitioners 
claim  the  inventory  carr>-ing  costs 
calculation  relies  upon  an  incorrect  time 
period.  Additionally,  petitioners  argue 
that  Hoogovens  does  not  in  fact  incur 
any  inventory  rarrying  costs  because  it 
produces  products  to  order,  and  so 
allegedly  products  are  never  placed  in 
inventory. 

Hoogovens  responds  that  its  inventory 
carrying  costs  calculations  are  correct, 
and,  hjrther,  rejects  petitioners' 
argument  that  it  incurs  no  inventory 
carrying  cost";  on  its  home  market  sales- 
to-order,  stating  that  these  products  do 
remain  in  its  possession  for  some  time 
before  thev  are  shipped  to  the  t  ustomer 
Department's  Position  We  a^ree  witn 
?-ioogovens.  The  correct  f:>enod  for 
inventory  carrv'ing  costs  runs  from  the 
time  the  material  is  produced  to  the 
time  of  shipment  to  the  f.rst  unrelated 
customer,  see  Final  Determination  of 


Sales  at  Less  Than  Fair  Value;  Certain 
Internal  Combustion  Forklifl  Trucks 
from  Japan,  53  FR  12552  (April  15, 
1988).  Further,  we  verified  that  these 
products  remain  in  Hoogovens' 
possession  for  some  time  after  they  are 
produced  and  so  petitioners'  claim  that 
Hoogovens  incurs  no  inventory  carrying 
costs  on  its  sales  because  it  produces  to 
order  is  incorrect.  Consequently,  we 
will  continue  using  Hoogovens' 
reported  inventory  carrying  costs,  as 
corrected  in  Hoogovens'  February  24, 
1993  submission. 

Comment  17:  Petitioners  argue  that 
the  Department  should  not  accept 
Hoogovens'  recalculation  of  home 
market  credit  expenses  becaxise  this 
recalculation  excluded  certain  loans  not 
denominated  in  the  home  market 
currency. 

Hoogovens  responds  that  it  performed 
the  recalculation  {removing  non-Guilder 
denominated  leans)  at  the  specific 
request  of  the  Department  and  that  it  is 
the  Department's  standard  practice  to 
base  home  market  interest  rate 
calculations  on  loans  denominated  in 
the  home  market  currency. 

Department's  Pos/f/on;  We  agree  with 
Hoogovens.  We  have  verified 
Hoogovens'  interest  rate  calculations, 
which  are  based  on  loans  denominated 
in  the  home  market  currency.  Moreover, 
our  usual  practice  is  to  base  home 
market  credit  calculations  on  loans 
denominated  in  the  home  market 
currency,  see.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  Mexico.  57  FR  42953  (Sept  17, 
1992),  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value: 
Acetylsalicychc  Acid  (Aspirin)  From 
Turkey,  52  FR  24492  (July  1. 1987). 

Comment  18:  Petitioners  argue  that 
Hoogovens'  direct  and  indirect  selling 
expense  factors  are  inconect  because 
they  are  not  based  on  1991  figures. 
Hoogovens  responds  that  these  factors 
were  reported  as  directed  by  the 
Department,  on  an  actual  basis  for  the 
POL 

Department's  Position:  We  agree  with 
Hoogovens.  We  request  that  respondents 
calculate  actual  seUing  expenses,  based 
upon  the  POL  Hoogovens  calculated  its 
selling  expenses  factors  pursuant  to  our 
instructions. 

t^DHtinuation  of  Suspf>n.Miin  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  hquidation  of  all 
entries  of  hot-  and  cold-rolled  steel  from 
tiie  Netherlands  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  4, 
1993,  the  date  of  publication  of  our 


preliminary'  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  showm  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer/exporter 

Weighted- 
average 

margin  per- 
centage 

Hot-Roned  Cart)on  Steel   Rat 

Products: 

Hoogovens  — __ _ 

AH  Others  „ „ 

Cotd-RoUed  Cartx>n  Steel  Rat 

Products: 

30.70 
30  70 

20.09 

All  Others 

20.09 

ITC  Notificatioii 

Ln  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interp*  i   .!  Pdrties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  Jun«  21, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-15623  Filed  7-8-93;  8  45  am] 
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■T ,,  g  ^  p  j,  r  V  a ! ;.; e    C  e ^*  s  i  •"  C  .;'■■*■■■  „  f  f  a'^ 
Carbon  Steel  Plate  From  Po.ar.u 

AGLNCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EP«^C"nVE  DAT? •  TmIv  Q    1QQT 

fon  FUPT-M(:q  iNFonMA''!C>N  c ':?N"' ACTt  Gary 
Taverman,  Judith  Wey.  or  Lon  Way. 
Office  of  Antidumping  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  482-0161. 
482-6320  or  482-0656,  respectively. 


37206 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


UMI 


Final  Determination 

We  determine  that  imports  of  certain 
cut-to-length  carbon  steel  plate  (steel 
plate)  from  Poland  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  The  estimated 
margin  is  shovra  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
m  this  investigation  on  January  26, 1993 
(58  PR  7100,  February  4,  1993).  the 
following  events  have  occurred: 

On  February  16,  1993,  petitioners 
requested  that  a  public  hearing  be  held. 
On  March  12,  1993,  petitioners  alleged 
that  critical  circumstances  exist  witii 
respect  to  imports  of  steel  plate  from 
Poland. 

We  conducted  verification  of  PHZ 
Staiexport's  (Stalexport)  sales 
questionnaire  response  and  Huta 
Czestochowa's  (Czestochowa)  sales  and 
factors  of  production  information  in 
March  1993.  These  companies 
accounted  for  all  exports  of  steel  plate 
from  Poland  to  the  United  States  during 
the  period  of  investigation.  Because  it 
accounted  for  a  very  limited  share  of 
production,  v/e  did  not  verify  the 
response  of  Huta  Batory  (Batory),  one  of 
tvro  Polish  factories  producing  the  steel 
plate  exported  to  the  United  States. 

We  issued  an  affirmative  preliminary 
determination  of  critical  circumstances 
on  Apnl  12.  1993  (58  FR  21143;  April 
19, 1993).  On  April  14, 1993,  we 
requested  that  respondent  provide 
monthly  shipment  information  for 
purposes  of  conducting  our  critical 
circumstances  analysis.  We  received 
respondent's  shipment  information  on 
April  20,  1993. 

Petitioners  and  respondent  submitted 
case  briefs  and  rebuttal  briefs  on  May  3 
and  6,  1993,  respectively.  A  pubhc 
hearing  was  held  on  May  10. 1993. 

A  draft  suspension  agreement  was 
initialed  on  May  21, 1993.  No 
suspension  agreement  was  subsequently 
signed. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  Certain  cut-to- 
length  carbon  steel  plate.  The  hill 
description  of  the  subject  merchandise 
IS  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
\'3:ue  Certain  Cold-Rolled  Carbon  Steel 
flat  Products  from  Argentina  (Argentine 
Steel),  which  is  being  published 
concurrently  with  this  notice. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1  through  June  30, 1992. 

Revocation  of  Poland's  Nonmarket 
Economy  Country  Status 

A.  Summary 

In  all  past  antidumping  duty 
investigations  involving  Poland,  the 
Department  has  classified  it  as  a 
nonmarket  economy  (NME)  country, 
and,  in  accordance  with  section 
771(18)(C)  of  the  Act.  Poland's 
classification  as  an  NME  country 
remains  in  effect  until  revoked.  As 
discussed  at  the  preliminary 
determination,  the  Government  of 
Poland  (GOP)  and  respondent  have 
requested,  on  the  basis  of  recent  and 
ongoing  economic  reforms,  that  the 
Department  revoke  Poland's  status  as  an 
NME  country  under  the  U.S. 
antidumping  law.  The  Department  has 
now  determined  that  Poland's  NME 
country  status  shall  be  revoked, 
effective  retroactive  to  January  1, 1992 
(the  beginning  of  the  POI). 

B.  Argument 

The  GOP  and  respondent  maintain 
that  Poland's  NME  country  status 
should  be  revoked  for  the  following 
reasons:  (1)  The  zloty  is  convertible  into 
other  currencies,  including  the  US, 
dollar.  (2)  In  1989,  Poland  adopted  a 
trade  union  law  giving  employees  the 
right  to  create  and  associate  in  trade 
unions  according  to  their  needs  and 
wishes.  Wages  and  work  conditions  are 
subject  to  collective  bargaining  between 
the  management  of  Polish  enterprises 
and  union  representatives.  (3)  Poland 
has  a  long  history  of  permitting  foreign 
direct  investment.  The  current  statute  is 
the  Foreign  Investment  Act  of  1991, 
which  guarantees  compensation  in  the 
event  of  expropriation  and  allows  full 
repatriation  of  profits,  dividends,  and 
capital  gains.  (4)  Under  Polish  law.  the 
management  of  State-owned  enterprises 
makes  independent  decisions  in  all 
business  matters  and  organizes  the 
enterprise's  activity  without  government 
interference,  to  the  extent  authorized  to 
do  so  by  the  company's  statute  (articles 
of  incorporation),  (5)  Poland  has 
eliminated  price  controls  on  virtually  all 
producer  and  consumer  goods,  with  the 
exception  of  some  basic  goods  and 
services,  e.g.,  certain  foods,  gas  and 
electricity.  (6)  There  are  no  restrictions 
on  exports,  except  for  weapons,  goods 
in  short  supply,  and  products  that  have 
potential  military  use.  (7)  In  1990, 
Poland  adopted  an  antimonopoly  law 
that  applies  to  all  companies  doing 
business  in  Poland.  The  aim  of  this  law 
is  to  create  conditions  under  which  fair 


competition  can  be  ensured.  (8)  Poland 
has  a  securities  exchange,  which  is 
regulated  by  the  Public  Trading  and 
Securities  Act  cf  1991.  There  are  no 
formal  hmits  on  the  purchase  of  shares 
by  foreigners.  However,  if  a  foreigner 
intends  to  buy  more  than  33  percent  of 
one  co.mpany,  the  investor  must  notify 
the  Securities  Commission,  which  may 
block  the  transaction.  (9)  Poland's 
Customs  Law  of  1989  is  enforced  in 
accordance  with  the  GATT  Customs 
Valuation  Code.  The  Customs  law  also 
introduces  antidumping  rules  that 
follow  the  G.-MT  .\ntidumping  Code, 

C.  Statutory  Reference 

Section  771(18)  of  the  Act,  governs 
NME  country  determinations  under  the 
U.S.  Antidumping  law.  Section 
771(18)(A)  reads: 

In  General. — ^The  term  "noDmarket 
economy  country"  means  any  foreign 
country  that  the  administering  authority 
determines  does  not  operate  on  market 
principles  of  cost  or  pricing  structures,  so 
that  sales  of  merchandise  in  such  country  do 
not  reflect  the  fair  value  of  the  merchandise. 

Section  771(18)(B)  continues  with: 

Factors  To  Be  Ckmsidered. — In  making 
determinations  under  subparagraph  (A)  the 
administering  authority  shall  take  into 
account — 

(i)  the  extent  to  which  the  currency  of  the 
foreign  country  is  convertible  into  the 
currency  of  other  countries, 

(ii)  the  extent  to  which  wage  rates  in  the 
foreign  country  are  determined  by  free 
bargaining  between  labor  and  management, 

(iii)  the  extent  to  which  joint  ventures  or 
other  investments  by  fmns  of  other  countries 
are  permitted  in  the  foreign  country, 

(iv)  the  extent  of  government  ownership  or 
control  of  the  means  of  production, 

(v)  the  extent  of  government  control  over 
the  allocation  of  resources  and  over  the  price 
and  output  decisions  of  enterprises,  and 

(vi)  such  other  factors  as  the  administering 
authority  considers  appropriate. 

D.  Analysis 

The  Departm.ent  has  considered  these 
statutory  factors  in  light  of  Poland's 
economic  reforms  and  has  determined, 
on  the  basis  of  information  submitted  by 
respondent  and  petitioners  in  this 
proceeding,  verification  findings,  and 
reports  and  studies  of  Poland's  reforms 
generated  by  other  institutions  and  U,S. 
Government  agencies,  that  Poland  is  no 
longer  an  NME  country  within  the 
meaning  of  section  771(18)  of  the  Act. 
Although  Poland  has  not  yet  achieved 
its  objective  of  compl.ie  political  and 
economic  integration  v.i'.h  the  European 
Community,  the  Depenment  finds  that 
Poland's  domestic  markets,  unlike  those 
of  a  traditional  nonmarket  economy,  are 
open  to  trade  and  foreign  investment 
and  are  not  insulated  or  protected  from 
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external  market  infiuences.  The  Polish 
government  no  longer  exercises  the  type 
of  microeconomic  control  over  firms 
and  economic  agents  that  characterizes 
traditional  nonmarket  economies.  For 
these  reasons,  the  Department  finds  that 
Poland's  economy  operates  on  the  basis 
of  market  principles  to  such  an  extent 
that  Polish  domestic  pric  es  can 
reasonably  be  'jsed  as  a  basis  for 
calculating  fair  market  value  within  the 
meaning  of  the  U.S.  antidumping  law. 
The  Department  has  determined  that,  by 
1992.  the  major  economic  reform.s  begun 
m  Poland  in  1990  had  progres.'^ed  to  the 
point  that  1992  Polish  domestic  prices 
could  be  considered  market-driven   (For 
a  detailed  discu&sion,  see  hine  21,  1993, 
Memorandum  from  Albert  Hsu  to  the 
File,  v^'hich  is  on  file  in  the  Import 
Administration  Central  Records  l.'nit, 
room  B-099  of  the  mam  Depar.m.ent  of 
Commerce  building  ] 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 

plate  from  Poland  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  iFMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  .Vlarket  Value  '  sw-tions  of 
this  notice. 

Because  we  did  not  make  a  decision 
to  revoke  Poland's  status  as  an  N^fE 
country  until  June  21,  1991.  we 
conducted  the  LTFV  analysis  and  based 
this  final  determination  margin  on  the 
NME  factors  methodoingv 

The  Department  intends  to  se!f- 
initiate  a  changed  circumstance  review. 
pursuant  to  section  751(b)(1)  of  the  Act. 
if  the  International  Trade  Commission 
(ITC)  issues  an  affirmative  final  injury 
determination  with  respect  to  steel  plate 
from  Poland,  and  we  issue  an 
antidumping  duty  order.  Given  that  the 
Department  has  determined  th.it  by 
1992,  Polish  domestic  pnces  were 
market  driven,  the  changed 
circumstance  review  will  examine  the 
same  POI  sales  using  a  market  economy 
analysis  to  calculate  a  new  cash  deposit 
rate.  The  review  will  address  ail  issues 
in  the  context  of  Poland's  market 
economy  status. 

United  States  Price 

We  based  USP  on  purchase  pnc«,  in 
accordance  w^th  section  772(b)  of  the 
Act.  because  the  subject  merciiandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
exporter's  sale  pnce  (ESP)  methodology 
was  not  otherwise  indicated. 

We  calculated  purchase  pnce  based 
on  C&F  U.S.  port  or  FOB  stowed  Polish 
port  prices  to  unrelated  customers  m  the 
United  States.  Deductions  from  USP 


were  made  for  foreign  inland  freight, 
foreign  inland  insurance,  foreign 
brokerage,  and  ocean  freight,  as 
appropriate.  We  based  the  deduction  for 
foreign  inland  freight  on  freight  rates  in 
Malaysia,  the  surrogate  country  in  this 
case  (see  the  "Surrogate  Country" 
section  of  this  notice),  as  respondent 
reported  the  use  of  Polish  transportation 
services  in  incurring  this  charge.  For 
foreign  inland  insurance  we  used  the 
U.S.  dollar  value  reported  by 
respondent  because  we  had  neither 
surrogate  nor  petition  data  to  value  this 
expense  For  foreign  brokerage,  we  used 
amounts  based  on  the  verified 
experience  of  a  Malaysian  exporter  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Extn.ded  Rubber 
Thread  from  Malaysia  (57  FR  38465. 
(August  25, 1992)).  We  used  the  U.S. 
dollar  ocean  freight  expense  reported  by 
Stalexport  for  one  of  its  shipments  to 
value  ocean  freight  for  all  C&F  U.S.  port 
sales,  because,  for  that  shipment,  the 
expense  was  incurred  and  paid  for  in 
U.S.  dollars  and  the  service  was  not 
provided  by  an  NME  carrier.  We 
verified  the  reported  U.S.  dollar  ocean 
freight  expense  and  consider  it  to  be 
representative. 

Foreign  Market  Value 

As  discussed  above  in  the  "Fair  Value 
Comparison  "  section,  because  we  did 
not  determine  to  revoke  Poland's  status 
as  an  NME  country  until  June  21, 1993, 
and  the  verified  information  ciurently 
on  the  record  does  not  permit  the  use  of 
a  market  economy  methodology,  we 
have  calculated  the  final  determination 
margin  using  the  factors  of  production 
methodology  in  accordance  with  section 
773(c)  of  the  Act.  The  factors  of 
production  used  to  establish  FMV  were 
those  of  Polish  manufacturers,  as  valued 
in  a  surrogate  country. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 

that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME  country  and  that  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
Thailand.  South  Africa,  Malaysia, 
Mexico,  Argentina,  and  Turkey,  in  order 
f;f  preference,  are  the  most  comparable 
to  Poland  in  terms  of  overall  economic 
ds^velopment.  based  on  per  capita  gross 
national  product  (GNP),  the  national 
distribution  of  labor,  and  growth  rate  in 
pe:  capita  GNT 

Of  the  cuunines  tha'  axe  comparable 
to  Poland  and  produce  comparable 
merchandise,  our  analysis  of  surrogate 


value  information  from  Thailand  and 
South  Africa  indicates  that  these  values 
are  aberrational  when  compared  to 
surrogate  values  from  other  countries 
and  world  market  prices.  We,  therefore, 
rejected  the  Thai  and  South  African  data 
for  pxirposes  of  surrogate  valuation. 
Since  Malaysia  is  the  next  most 
comparable  surrogate  country,  we 
valued  the  factors  of  production, 
whenever  possible,  using  data  from 
Malaysia.  Data  for  valuing  the  fectors  of 
production  in  Malaysia  were  obtained 
from  publicly  available  sources.  Where 
information  for  valuing  a  factor  was 
unavailable,  we  used  data  derived  from 
the  petition,  as  specified  below. 
Furthermore,  when  surrogate  data 
pertaining  to  the  POI  were  unavailable, 
the  available  factor  values  dated  prior  to 
1991  were  inflated  to  the  POI  tising  the 
producer  price  indices  for  Malaysia  as 
published  by  the  International  Monetary 
Fund  (IMF). 

We  calculated  the  appropriate  FMVs 
based  on  the  factors  of  production 
information  submitted  by  the  two  Polish 
producers  of  steel  plate  exported  to  the 
United  States,  Czestochowa  and  Batory. 
Based  on  findings  at  verification,  we 
increased  Czestochowa 's  reported  direct 
labor  hours  to  account  for  misclassified 
and  unreported  labor  hours. 
Czestochowa  did  not  report  factors 
information  for  coke  production  or 
certain  labor  and  energy  factors  for  its 
other  stages  of  production.  Due  to  the 
general  accuracy  of  Czestochowa's  data, 
we  are  accepting  its  responses. 
However,  for  Czestochowa's  missing 
data,  we  applied  the  energy  and  Ingot 
production  labor  factors  reported  by 
Batory.  For  pig  iron  production  labor, 
we  used  a  labor  factor  derived  from  the 
petition  because  we  had  no  other 
information  on  the  record  for  this  input. 

We  added  an  amount  for  the  delivery 
of  steel  inputs  to  the  factors  to  arrive  at 
a  delivered  cost  for  these  materials. 
Finally,  we  added  to  the  reported  factors 
of  production  amounts  for  factory 
overhead,  selling,  general,  and 
administrative  expenses,  and  profit.  For 
factory  overhead,  we  derived  an  amount 
based  on  information  contained  in  the 
petition  because  we  had  no  other 
information  on  the  record.  We  used  the 
statutory  minimum  percentages  for 
applying  selling,  general,  and 
administrative  expenses,  and  for  profit. 
since  no  useable  information  was 
available  in  the  petition  and  we  had  no 
useable  surrogate  country  information 
for  these  expenses. 

Currency  Conversion 

When  calculating  FMV,  we  made 
currency  conversions  in  accordance 
with  19  CFR  353.60(a).  For  conversions 
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from  .Malaysian  currency,  we  used  the 
exchange  rates  published  by  the 
International  Monetary  Fund,  because 
official  exchange  rates,  as  certified  by 
the  Federal  Reserve  Bank,  were  not 
available. 

Final  Affirmative  Determination  of 
Cntical  Circumstances 

In  accordance  with  section  735(a)(3) 
of  the  Act.  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  steei  plate  from  Poland.  We 
have  analyzed  the  allegations  using  the 
methodology  described  in  Appendix  11 
to  Argentine  Steel. 

To  determine  whether  imports  of  steel 
plate  have  been  massive,  we  used  actual 
shipment  data  provided  by  respondent 
to  compare  shipments  for  the  six 
months  subsequent  to  the  filing  of  the 
petition  (July  through  December  1992) 
to  the  six  months  prior  to  the  filing  of 
t.he  petition  (January  through  June 
1992).  We  did  not  use  a  seven-month 
comparison  period  because  respondent 
did  not  provide  shipment  data  for 
January  1993.  However.  U.S.  import 
statistics  indicate  that  an  analysis  based 
on  a  seven-month  period  would  yield 
the  same  results. 

We  found  that  imports  of  steel  plate 
during  the  period  following  the  filing  of 
the  petition  increased  by  more  than  15 
percent  over  the  period  preceding  the 
filing  of  the  petition.  Furthermore,  we 
noted  no  evidence  that  the  increase 
observed  was  the  result  of  seasonal 
trends.  With  respect  to  share  of 
domestic  consumption,  the  information 
available  to  us  at  this  time  does  not 
allow  us  to  evaluate  whether  the 
increase  in  absolute  volume  of 
respondent's  shipments  of  steel  plate 
can  be  accounted  for  by  a  change  in 
domestic  consumption. 

To  determine  whether  the  importers 
of  steel  plate  from  Poland  knew,  or 
should  have  knowTi.  that  the  products 
were  being  sold  at  less  than  fair  value. 
we  first  considered  the  margin  in  this 
mv-^stigation,  as  discussed  in  Appendix 
II  to  Argentine  Steel.  Since  the 
estimated  margin  for  the  respondent  in 
our  determination  is  sufficiently  high 
(25  percent  or  greater  for  purchase  price 
sales),  we  find  that  knowledge  of 
dumping  exists  and,  as  such,  we  need 
not  consider  whether  there  is  a  history 
of  dumping.  Therefore,  we  find  that 
cntical  circumstances  exist  with  respect 
to  imports  of  steel  plate  from  Poland. 

As  provided  in  section  776(b)  of  the 
.^ct.  we  verified  information  provided 
by  respondent  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 


production  records,  and  the  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  I;  Petitioners  contend  that 
respondent  has  not  met  its  burden  of 
demonstrating  that  Poland  is  no  longer 
an  NME  country. 

Respondent  argues  that  Poland  should 
be  reclassified  as  a  market  economy 
country. 

DOC  Position:  As  discussed  above  in 
the  "Revocation  of  Poland's  Nonmarket 
Economy  Country  Status"  section 
above,  the  Department  has  determined 
that  Poland  is  no  longer  an  NME 
country  within  the  meaning  of  section 
771(18)  of  the  Act. 

Comment  2:  Petitioners  contend  that 
the  Department  should  use  best 
information  available  (BIA)  for  the  final 
determination  because  respondent 
failed  to  provide  complete  factors  of 
production  information  and  we  were 
unable  to  verify  certain  factor 
information.  They  further  claim  that  the 
cumulative  errors  and  omissions  in  the 
response  are  so  pervasive  as  to  require 
the  Department  to  resort  to  BIA. 

DOC  Position:  We  disagree  with 
petitioners.  The  errors  and  omissions  in 
the  response  were  not  so  pervasive  as  to 
compel  the  Department  to  base  its  final 
determination  margin  on  BIA. 
Moreover,  contrary  to  petitioners 
assertion,  the  accuracy  of  the 
overwhelming  majority  of  respondent's 
sales  and  factors  of  production 
information  was  verified. 

Comment  3.  Petitioners  argue  that  the 
Department  should  assign  a  single 
margin  rate  to  all  imports  of  steel  plate 
from  Poland,  contending  that  neither 
Stalexport  nor  Czestochowa 
demonstrated  that  it  was  entitled  to  a 
separate  rate. 

Stalexport  and  Czestochowa  argue 
that  because  Poland  is  no  longer  an 
NME  country  and  Polish  companies  are 
free  of  state  control,  they  are  entitled  to 
individual  dumping  margins. 

DOC  Position:  We  are  issuing  a  single 
rate  in  this  final  determination.  If  an 
order  is  issued,  we  will  examine  further 
any  relationships  between  the  Polish 
exporters  in  a  changed  circumstance 
review. 

Comment  4:  Petitioners  contend  that 
the  Department  should  confirm  its 
preliminary  finding  that  critical 
circumstances  exist  in  this  case.  They 
further  argue  that  the  shipper-specific 
export  data  provided  by  respondent 
confirms  the  affirmative  preliminary 
critical  circumstances  determination. 

Respondent  argues  that  the 
Department  should  make  negative  final 
determinations  of  critical 


circumstances,  claiming  that  the 
shipper-specific  information  does  not 
demonstrate  a  massive  increase  in 
imports  following  th«  filing  of  the 
petition. 

DOC  Position:  We  agree  with 
petitioners,  in  part.  As  discussed  in  the 
"Critical  Circumstances"  section  above, 
an  analysis  of  respondent's  data 
supports  an  affirmative  critical 
circumstances  finding. 

Comment  5:  Petitioners  contend  that 
respondent's  pre-hearing  brief  contains 
new  factual  information  and  should 
therefore  be  rejected. 

DOC  Position:  We  disagree  with 
petitioners  that  respondent's  pre- 
hearing brief  contains  new  factual 
information  and  needs  to  be  rejected. 
The  majority  of  information  in 
respondent's  brief  was  either  already  on 
the  record,  could  be  extrapolated  from 
information  on  the  record,  or  was 
information  readily  available  to  the 
Department. 

Comment  6:  Respondent  contends 
that  USP  should  be  increased  to  reflect 
the  interest  cost  to  the  importers  due  to 
the  fact  that  the  importers  pre-pay  for 
the  merchandise. 

Petitioners  argue  that  respondent's 
claim  for  an  interest  revenue  adjustment 
is  not  supported  by  evidence  or 
precedent. 

DOC  Position:  We  disagree  with 
respondent.  W'hen  using  the  factors  of 
production  methodology  to  calculate 
FMV.  the  Department  does  not  make 
circumstance-of-sale  adjustments  such 
as  that  requested  by  respondent  because 
we  do  not  have  the  information  to  adjust 
both  sides  of  the  equation,  and  to  make 
an  adjustment  to  either  USP  or  FMV 
without  making  the  corresponding 
adjustment  is  unfair.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Oscillating  Fans  and  Ceiling  Fans 
from  the  People's  Republic  of  China  (56 
FR  55271,  (October  25,  1993))). 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Poland  that 
are  entered,  or  withdrawn  ft-om 
warehouse,  for  consumption  on  or  after 
November  6.  1992  (i.e..  the  date  90  days 
prior  to  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register)  For  entries  made  on 
or  after  the  date  specified  above,  the 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
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effect  until  further  notice.  The 
wpighted-average  dumping  margin  is  as 
follows: 


».'ariijfacturer/proclucer/exporter 

Average 
margin 
percent- 
age 

All  ExDorters  

61.98 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  45  days  after 
our  final  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

iFR  Doc  93-1  "':4  r:'ed  7-8-93;  8:45  am) 

BILUNG  CODE  ^fj-^OS-P 

[A-485-803] 

Final  Determination  of  Saies  al  Less 
Than  Fair  Value;  Certain  Cut-to-Leng'h 
Carbon  Steel  Plate  From  Romania 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
U'arga  or  LouiS  Appie,  Off.ce  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N\V.,  Washington,  DC  20230; 
telephone:  (202)  482-0922  or  (202)  482- 
1769,  respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
cut-to-length  carbon  steel  plate  (steel 
plate)  from  Romania  are  being,  or  are 
likelv  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  We  also 
determine  that  critical  circumstances 
exist  with  respect  to  steel  plate  from 


Romania.  Both  delermmatjons  are  made 
as  provided  in  section  735  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  January  26. 1992, 
preliminary  affirmative  determination  of 
(58  FR  7119.  February  4,  1993),  the 
following  events  have  occurred: 

On  February  5, 1993,  respondent, 
Metalexportimport  (MEI),  requested  a 
public  hearing  pursuant  to  19  CFR 
353.38.  Both  MEI  and  petitioners  filed 
case  briefs  on  April  23, 1993,  and 
rebuttal  briefs  on  April  29, 1993.  A 
public  hearing  was  held  on  April  30, 
1993. 

On  Febryary  12. 1993,  MEI  requested 
postponement  of  the  final  determination 
in  this  proceeding  until  not  later  than 
135  days  after  the  date  of  pubhcation  of 
the  prehminary  determination,  as 
permitted  under  19  CFR  353.20(b)(1).  As 
a  result  of  MEI's  request,  we  postponed 
our  final  determination  in  this 
proceeding  until  not  later  than  June  21, 
1993  (58  FR  12025,  March  2, 1993). 

On  April  9, 1993,  petitioners  alleged 
the  existence  of  critical  circumstances 
as  defined  under  19  CFR  353.16.  On 
May  7, 1993,  we  made  our  preliminary 
critical  circumstances  determination 
with  respect  to  the  subject  merchandise 
(58  FR  28550,  May  14,  1993). 
Respondent  filed  comments  on  our 
preliminary  critical  circumstances 
determination  on  May  21. 1993. 
Petitioners  filed  no  comments  on  our 
preliminary  critical  circumstances 
determination. 

A  draft  suspension  agreement  was 
initialed  in  May  1993.  No  suspension 
agreement  was  subsequently  signed. 

Scope  of  the  In vestigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  Certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1  through  June  30, 1992. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  Romania  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 


to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  We  based  our  determination 
on  best  information  available  (BIA)  as 
required  by  section  776(c)  of  the  Act. 

Because  MEI  (the  only  Romanian 
exporter  of  steel  plate)  attempted  to 
cooperate  with  our  requests  for 
information  but  failed  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  required,  we  have 
used  as  BIA  the  higher  of  (1)  the  average 
of  acceptable  margins  in  the  petition  or 
(2)  the  margin  calculated  for  another 
responding  company  for  the  same  class 
or  kind  of  merchandise  from  the  same 
country.  See,  e.g..  Antifriction  Bearings, 
Other  Than  Tapered  Roller  Bearings, 
ft-om  Germany  (54  FR  18992,  19033; 
May  3, 1989).  In  this  case,  as  BIA,  we 
have  used  the  average  of  margins 
alleged  in  the  petition  based  on 
information  from  acceptable  surrogate 
countries. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank  or,  where  Federal  Reserve 
Bank  rates  were  not  available,  based  on 
the  average  monthly  exchange  rates 
published  by  the  International  Monetary 
Fund. 

Critical  Circumstances 

In  accordance  vnth  section  735(a)(3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  steel  plate  from  Romania. 
The  bases  for  our  final  critical 
circumstances  determination  are  the 
same  as  those  set  forth  in  our 
preliminary  critical  circumstances 
determination. 

Interested  Party  Comments 

Comment  1 :  Respondent  argues  that 
its  questionnaire  responses  should  not 
have  been  rejected  because  its 
untimeliness  in  responding  to  section  A 
of  the  questionnaire  represented  a 
"trivial  transgression,"  and  its  responses 
to  sections  C  and  D  of  the  questionnaire 
were  filed  by  the  deadline  set  forth  in 
the  questionnaire.  Since  the  Department 
has  the  discretion  to  accept  information 
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at  any  time  dvir:r.g  a  prtx:eeding, 
respondent  argiies,  relying  on  the 
^►"'♦iricn  as  BIA  is  not  appropriate. 

Petitioners  argue  that  rejection  of 
\'.7.l'i  sjbmi>ffijns  was  correct  and  well 
vs-;-'  . :i  'he  DeparTnent's  discretion 
\  -'  du.><j  the  Dt'partm^jnt  informed  MEI 
::"  i::e  consequences  of  untimely  filings. 
Thf ;,  hirther  argue  that  using 
•."-'.o-TT.a'.ion  m  tiie  petition  as  BIA  is 
: :  p:  ipnate  because  MEI's  information 
v/as  not  on  the  record. 

DOC  Position:  We  disagree  with  both 
of  re.spondent's  central  contentions. 
Rejpcting  MEI's  information  and 
resorting  to  information  in  the  petition 
as  BL\  was  appropriate. 

MEI's  untimeliness  was  not  a  "trivial 
transgression."  Section  A  of  our 
questionnaire  requests  important 
.r.  formation  {such  as  corporate 
structure,  accounting  practices,  and 
merchandise  characteristics)  without 
which  the  Department  cannot  proceed 
in  conducting  its  investigation.  While 
the  Department  may.  in  its  discretion, 
extend  the  deadline  for  fiUng 
information,  doing  so  would  have  been 
detrimental  to  the  administration  of  this 
case  as  well  as  the  other  concurrent 
steel  cases  because  MEI  did  not  request 
an  extension  prior  to  the  deadline  and, 
at  the  time  MEI's  late  response  was 
rejected,  the  Department  was 
simultaneously  soliciting  questionnaire 
responses  from  scores  of  respondents  in 
other  concurrent  proceedings. 
Accepting  a  party's  late  filing  in  one 
situation  would  require  us  to  accord  the 
same  treatment  to  all  similarly  situated 
parties  or  risk  the  perception,  in  the 
eyes  of  the  parties  that  met  their 
deadlines,  of  providing  an  unfair 
advantage  to  ^e  late  filers. 

Respondent  cites  to 
Tehnoimportexport  v.  United  States, 
766  F.  Supp.  1169  (CTT  1991)  for  the 
proposition  that  untimely  information 
must  be  accepted  where  the  interests  of 
justice  require,  In  that  case,  however, 
the  Court  required  the  Department  to 
correct  a  clerical  error  committed  by 
respondent  regarding  the  weights  of 
rivets.  Accepting  information  correcting 
a  clerical  error  cannot  be  equated  to 
accepting  an  entire  response  to  section 
A. 

NIEI's  subsequent  responses  to 
-ections  C  and  D  of  our  questionnaire 
were  unsolicited  because,  in  returning 
MEI's  response  to  section  A,  we  stated 
that  no  further  submissions  would  be 
accepted.  The  Department  is  not 
required  to  accept  whatever  information 
respondents  choose  to  file  once  it  has 
determined  to  use  BIA. 

Section  77Rfr)  of  the  Act  directs  the 
use  of  BL\  whfp.evfr  3  party  "refuses  or 
is  unable  to  produce  information 


requested  in  a  timely  maimer  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation." 
Respondent's  failure  is  grounds  for  BIA 
under  this  section  of  the  Act. 

The  Department's  decision  to  reject 
MEI's  improperly  filed  and  late 
response,  and  resort  to  BIA,  was  thus 
reasonable  and  appropriate.  Since  the 
information  in  the  petition  was  the  only 
information  on  the  record,  it  was  the 
onlv'  source  for  BIA. 

Comment  2.  Petitioners  contend  that 
the  Department  must  find  that  critical 
circumstances  exist  because  imports 
increased  massively  following  the  filing 
of  the  petition  and  because  importers 
knew  or  should  have  known  that  steel 
plate  from  Romania  was  being  sold  in 
the  United  States  below  fair  value. 

Respondent  contends  that  the 
preliminary  margin  was  improperly 
based  on  BIA  and  therefore  is  an  invalid 
measure  of  whether  importers  knew  or 
should  have  known  that  steel  plate  from 
Romania  was  being  sold  in  the  United 
States  below  fair  value. 

Respondent  also  contends  that 
imports  were  not  massive  because:  (1) 
Examination  of  three-month,  rather  than 
seven-month,  periods  are  more 
appropriate  and  would  not  show 
massive  imports;  (2)  an  affirmative 
massive  imports  finding  is  not  required 
by  the  regulations  when  import  volume 
increases  by  15  i>ercent  or  more;  (3) 
month-to-month  patterns  are  generally 
erratic,  indicating  that  the  increase 
noted  for  the  period  examined  is  the 
result  of  seasonal  trends;  (4)  a 
comparison  of  the  post-petition  period 
to  the  same  period  one  year  earlier 
shows  that  imports  dropped  by  30 
percent;  and  (5)  MEI's  share  of  the  U.S. 
steel  plate  market  is  de  minimis  and 
shrinking. 

DOC  Position:  We  agree  with 
petitioners.  The  BIA  margin  is  a  valid 
basis  for  determining  that  importers 
knew  or  should  have  known  that  import 
prices  were  below  fair  value.  (See,  e.g., 
Ferrosilicon  from  Kazakhstan  and 
Ukraine  (Final  Determination)  (58  FR 
133050.  March  9. 1993);  Pure  and  Alloy 
Magnesium  from  Canada  (Final 
Determination)  (57  FR  30939,  July  13, 
1992).) 

With  respect  to  our  determination  that 
imports  were  massive,  we  analyzed 
seven-month  periods  because  we  prefer 
to  analyze  import  volumes  over  the 
longest  periods  possible  (between  filing 
of  the  petition  and  suspension  of 
liquidation)  for  which  appropriate  data 
are  available.  Our  analysis  of  import 
statistics  showed  that  import  volumes 
during  the  post-petition  period 
increased  by  more  than  15  percent  over 
the  pre-petition  period.  That  the 


reculations  permit  deeming  impo.-ts 
massive  when  imports  are  found  to  have 
increased  by  more  than  15  percent 
supports  our  navmg  done  so.  absent 
other  factors  indicating  that  a 
determination  of  massive  imports  is 
inappropriate 

We  do  not  agree  that  erratic  month-to- 
month  patterns  support  a  finding  that 
the  increase  is  the  result  of  seasonal 
trends  Fuilher,  our  examination  of  the 
same  periods  exactly  one  year  earlier 
showed  that  imports  fell  during  the 
earher  period  corresponding  to  the  post- 
petition  period  (i.e.,  July  1991  through 
January  1992)  vis-a-vis  the  earlier  period 
corresponding  to  the  pre-petition  period 
(i.e.,  Decem.ber  1990  through  June  1991). 
Thus,  there  is  no  basis  for  determining 
that  the  increase  noted  for  the  post- 
petition  period  was  the  result  of 
seasonal  trends.  We  do  not  agree  with 
respondent  that  the  post-petition  period 
should  be  com.pared  to  the  same  period 
one  year  earlier;  such  an  analysis 
reveals  nothing  about  whether  import 
volumes  during  the  post-petition  {>eriod 
were  massive  in  comparison  to  import 
volumes  during  the  pre-petition  period. 

Finally,  with  respect  to  share  of 
domestic  consumption,  the  information 
available  to  us  at  this  time  does  not 
allow  us  to  evaluate,  with  respect  to  the 
subject  merchandise,  whether  the 
increase  in  absolute  volume  of  imports 
from  Romania  can  be  accounted  for  by 
a  change  in  domestic  consumption. 
Respondent's  claim  that  its  share  of 
domestic  consumption  should  be 
considered  de  minimis  is  completely 
unsupported  and  is  therefore  not  a  valid 
basis  for  a  determination  that  imports 
were  not  massive  during  the  post- 
petition  period. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections  733(d)(1) 
and  733(e)(2)  of  the  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspervi  liquidation  of  all 
entries  of  steel  plate  from  Romania  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  6,  1992  (i.e..  the  date  90  days 
prior  to  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register)  For  entries  made  on 
or  after  that  date,  the  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  preliminar}-  dumping 
margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  fijrther  notice. 


!    Ave''a^ 
Producer'rr^nufadjref'exxt'ief    ■    Qf^rrtr* 

age 


MetaJexpctimpoa  aiTd  AU  Other 
Convantes       


75.04 


ITC  Notification 

Ir  ocxirdani  e  wih  section  735(d)  of 
the  A:-;,  we  have  noUfied  the  ITC  of  our 
detennmation.  The  ITC  wiii  now 
determine,  wilhin  45  days,  whet.Ser 
these  imports  are  materially  :n:',i::::j,,  or 
threaten  material  iniury  to,  the  1    > 
industry.  If  the  ITC  detemiines  i:.e* 
material  injury,  or  threat  of  miatenal 
injury,  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  steel  plate  from 
Romania  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  effective  date  of  the  suspension  of 
liquidation. 

Notice  tc  IntfTP^tfd  Parties 

This  notice  also  serves  as  the  only 
reminder  to  partes  subject  to 

administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CFR 
353.34(d),  concerning  the  return  or 

destruction  of  proprietary  information 
disclosed  under  .\PO  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  serticn  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))and  13CF^, 
353.20(a)(4). 

Dated  Sane  :i,  1993. 
bseph  A.  SpcLrinl, 

^^~tj:^ll  Assistant  Secretary  for  Import 

Aamirvstrvuon 

(FR  Doc.  33-15625  Filed  7-8-93;  8:45  am] 
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[A-469-802  and  A-4€^^803] 

Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Polled 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Spain 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  lulv  9,  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  McGilvray  nr  David  ]. 
Goldber^er,  Office  of  Antidumping 
Investigations,  Import  Administration, 
Internationa!  Trade  Administration, 
US  Department  of  Commerce.  14th 


Street  and  ConsUtuUon  Avenue.  NW.. 
Washington,  DC  20230:  telephone:  (202) 
4B2-0108  or  (202)  482-4136. 

rtspectivclv 

Final  Deteniimaliori* 

vVe  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  and  certain  cut-to- 
length  carbon  steel  plate  (steel  plate) 
from  Spain  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determinations  and 
postponement  of  the  final 
determinations  (57  FR  17883  (April  28, 
1992)),  the  following  events  have 
occtirred: 

On  February  16, 1993,  respondent 
Empresa  Nacional  Siderurgica,  S.A. 
(Ensidesa)  failed  to  submit  a  response  to 
section  D  of  the  Department  of 
Commerce's  (the  Department) 
antidumping  questionnaire,  which 
pertains  to  cost  of  production  data. 

We  received  a  request  for  a  public 
hearing  from  the  petitioners  on  February 
1 2,  1993  and  from  Ensidesa  on  February 
16, 1993.  Petitioners  and  Ensidesa  filed 
case  briefs  on  April  23  and  rebuttal 
briefs  on  April  28, 1993.  A  hearing  was 
held  on  April  30, 1993. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  itinds"  of  merchandise: 
Certain  cold-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (Argentine 
Steel),  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigations 

The  period  of  investigations  (POI)  is 
January  1  through  June  30. 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  and  steel  plate  from  Spain 
In  the  United  State?  were  made  at  less 


than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Because  respondent  failed  to  respond 
to  section  D  of  our  questionnaire,  we 
based  our  determinations  on  the  best 
information  available  (BIA).  pursuant  to 
section  776(c)  of  the  Act.  A  description 
of  the  BL\  methodology  applied  to 
Ensidesa,  the  only  respondent  in  these 
investigations,  appears  In  the 
"Department  Position"  for  Comment  2 
below.  Because  we  considered  it  to  be 
an  uncooperative  respondent,  as  BIA, 
for  cold-rolled  steel  we  used  the  highest 
margin  alleged  in  the  petition  and  for 
steel  plate  we  used  Ensidesa 's 
calculated  margin  from  the  preUminary 
determination,  because  that  margin  was 
higher  than  the  highest  margin  alleged 
in  the  petition. 

United  States  Price 

For  cold-rolled  steel,  we  based  USP 
on  information  in  the  petition. 
Petitioners  based  USP  on  U.S.  Customs 
value  of  cold-rolled  steel  imported  from 
Spain. 

For  steel  plate  we  calculated  USP 
using  the  methodology  described  in  the 
preliminary  determination. 

Foreign  Market  Value 

For  cold-rolled  steel,  we  based  FMV 
on  information  in  the  petition. 
Petitioners  based  FMV  on  constructed 
value.  Petitioners  made  a  circumstance- 
of-sale  adjustment  for  credit 

For  steel  plate  we  calculated  USP 
using  the  methodology  described  in  the 
preliminary  determination. 

Final  Determination  of  Critical 
Circumstances 

We  find  that  critical  circumstances 
exist  with  respect  to  imports  of  cold- 
rolled  steel  and  of  steel  plate  from 
Spain,  in  accordance  with  section 
735(a)(3)  of  the  Act.  To  determine 
whether  or  not  there  have  been  massive 
imports  of  cold-rolled  steel  and  of  steel 
plate,  we  compared  export  volimie  for 
the  five  months  subsequent  to  the  fiUng 
of  the  petition  to  the  five  months  prior 
to  the  filing  of  the  petition,  using  U.S. 
Department  of  Commerce  import 
statistics  (see  Comment  3  below).  In 
both  cases,  we  foimd  that  imports  of  the 
subject  merchandise  from  Spain  during 
the  period  subsequent  to  receipt  of  the 
petition  have  been  massive. 

To  determine  whether  or  not  the 
importers  of  the  products  knew  or 
should  have  knovra  that  they  were  being 
sold  at  less  than  fair  value,  we 
considered  the  margins  in  these 
investigations,  as  discussed  in 
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Appendix  D  of  Argentine  Steel.  The 
margins  indicate  Unat  Importers  of  cold- 
rolled  steel  and  of  steel  plate  should 
have  known  that  the  merchandise  was 
being  sold  at  iesa  then  fair  value. 

Finally  with  respect  to  share  of 
domestic  con«uraption,  the  information 
available  to  us  at  this  time  does  not 
allow  us  to  evaluate,  with  respect  to 
subject  merchandise,  whether  the 
increase  in  absolute  volume  of  imporls 
from  Spain  can  be  accounted  for  bv  a 
change  in  domestic  consumption 

Based  on  our  analyses,  we  determine 
that  critical  arcumstances  do  exist  with 
respect  to  unp^-irts  of  cold-r':>rie<J  <nm\ 
from  Spain  and  imports  of  steel  plate 
from  Spain 

Interested  P.irty  Comments 

Comment  J  Petitioners  contend  that 
Ensidesa's  failure  to  respond  to  the 
Department's  ;;os«  of  production 
questionnaire  r«(;uires  the  use  of  BLA  for 
the  final  det*?rminations.  Petitioners 
cite,  among  other  determinations,  Final 
Rrisults  of  .\nt.idamping  Diity 
Administratjvp  R>»view  C<3rtain  Fresh 
Cut  Flowers  from  Mexico.  55  FR  29691 
(June  28,  19911.  where  the  Department 
canceled  verification  and  used  BL\  for 
a  rbspondent  which  failed  to  submit  a 
cost  of  production  questionnaire 
re.spons« 

Respondent  asserts  that  the 
Department  should  rely  on  BLA  only  for 
cost  of  production  and  constructed 
value  data  that  respondent  was  unable 
to  furnish.  Respondent  contends  that  its 
price  infomaticr;  was  verifiable,  and. 
Citing  Final  Detprrr.ination  of  Sales  at 
Less  Than  l-ur  Vaiue:  Digital  Readout 
Systems  and  Subassemblies  Therefor 
frcn  Japan  (DRO,),  53  FR  47844 
(November  28   19fiPl,  <natps  that  where 
a  respondent  wps  able  to  supply  the 
Department  wnn  pnce-to-pnce  or  sales 
data  only  an  J  was  unabi«  to  respond  to 
the  Departnif-nt  s  rwqutist  for  cost-of- 
production  data  the  Department  has 
venf.ed  the  respondent's  sales  data  and 
has  applied  HL\  with  respect  to  the 
respondents  cost-of-production  data. 
.An  approach  consistent  with  this 
practice  is  warranted  in  the  present 
investigation 

Department  Ponticn   We  agree  with 
petitioners  that  Ensidesa's  failure  to 
respond  to  the  Department's  cost  of 
production  questionnaire,  and  die  lack 
of  venfied  sales  information,  requires 
the  use  of  total  BLA  for  these  final 
determinatiurs,  Wiuhout  this 
information,  the  Department  cannot 
determine  whi(±  home  market  sales  are 
appropriate  for  use  in  determining 
f  -bign  market  value  pursuant  to  section 
""'3'bJ  of  the  Act.  Respondent's 
r\',''erence  to  the  Departments  practice  in 


DROs  reinforces,  rather  than  refutes, 
the  need  for  total  BL\.  In  DRO's, 
respondent  Mitutoyo  had  failed  to 
provide  cost  information  required  only 
for  US  sales  which  were  further 
manufactured  in  the  United  States,  thus 
affecting  just  one  portion  of  U.S.  sales 
The  D«)partment  was  able  to  limit  the 
use  of  BL^  to  that  portion   In  contrast, 
in  this  case  FInsi'iesa  has  failed  to 
pa)vide  cos'  of  production  information 
for  all  home  market  sales  Without  this 
information,  the  Dtspartment  was  unable 
to  determine  whether  any  of  the  home 
market  sales  were  ma  ie  at-iove  cost  of 
production.  As  such,  the  appropriate 
recourse  is  the  complete  u,se  of  BLA 

Comment  2.  Petitioners  contend  that, 
as  BLA,  the  Department  should  use  the 
highest  margin  (dleged  in  tne  petitions 
for  each  class  or  kind  of  merchandise. 
Petitioners  cite  the  Court  of 
International  Trade's  decision  in  Smith 
Corona  Corp.  v.  United  States  796  F 
Supp.  1532.  1533  (Ct.  Infl  Trade  1992). 
where  the  court  stated  that  "(p)arties 
*  *   *  who  refuse  to  participate  in 
investigations  are  not  entitled  to  special 
considerations.  If  they  stand  aside,  they 
must  accept  any  rate  which  is 
reasonably  accurate  based  on 
information  of  record  even  petitioner's 
information." 

Respondent  contends  that,  where  the 
use  of  BLA  is  necessary,  the  Department 
should  apply  a  non-punitive  BLA  rate 
since  Ensidesa  has  made  every  effort  to 
cooperate  with  the  Department  during 
the  course  of  these  investigadons. 
Respondent  states  that  the  Department 
may  apply  punitive  BIA  only  to 
companies  which  significantly  impede 
the  conduct  of  the  Department's 
investigation.  Respondent  further  states 
that  the  Department  has  used  non- 
punitive  BIA  even  in  cases  where  a  non- 
cooperating  company  has  failed  to 
provide  a  questionnaire  response  at  all 
(see  Final  Results  of  Administrative 
Review:  Color  Television  Receivers. 
Except  for  Video  Monitors,  from 
Taiwan.  56  FR  65218  (December  16. 
1991).  Since  respondent  has 
consistently  cooperated  with  the 
Department  in  this  proceeding,  but  was 
unable  to  furnish  the  Department  with 
certain  data,  respondent  contends  that 
the  Department  must  not  apply  a 
punitive  BIA  rate.  Finally,  respondent 
states  that  if  the  Department  should  rely 
entirely  on  BLA  for  the  final 
determinations,  it  should  use  the 
average  petition  rate  for  each  class  or 
kind  of  merchandise  from  Spain 

Department  Position  We  do  not  agree 
with  either  petitioners  or  respondent 
Ensidesa's  ^lure  to  respond  to  the 
Department's  cost  of  production 
questionnaire  demonstrates  that 


Ensidesa  has  not  cooperated  with  the 
Department  in  the  conduct  of  these 
investigations.  In  these  cases,  as  is  the 
Department's  practice  for  non- 
cooperative  respondents,  we  have  used 
the  following  hiera.'-chy  in  determining 
the  final  margin  percentages:  the  highest 
margin  for  the  relevant  class  or  kind 
a.mong  (1)  the  margins  in  the  petition, 
(2)  the  highest  calculated  margin  of  any 
respondent  within  that  country  thet 
supplied  adequate  and  venfied 
responses  for  the  relevant  class  or  kind 
of  merchandise,  or  (3)  the  estimated 
margin  found  for  the  affected  romipany 
in  the  preliminary-  determination  (See. 
Final  Deterrr.inaUons  of  Sales  a?  Less 
Than  Fair  Vahie:  Antifnction  Bearings 
(Other  Than  Tapt'red  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany.  54  FR  19033  (May 
3,  1989)  ) 

Comment  3  Petitioners  contend  that 
the  Department  should  affirm  its 
preliminary  determinations  and  find 
that  critical  circiim.stances  exist  with 
respect  to  imports  of  cold-rolled  steel 
and  steel  plate  from  Spain.  Petitioners 
state  that,  ba.sed  on  BLA  margins  which 
the  Department  should  apply  to 
Ensidesa,  the  Department  should 
impute  that  importers  knew  or  should 
have  known  ifiat  the  rold-rohed  steel 
and  steel  plate  werp  hrf^ing  sold  at  less 
than  fa:r  value  Peti'ioners  further  state 
that  import  statistirx^  for  all  relevant 
periods  support  f.  tidings  of  critical 
circumstances. 

Ensidesa  contends  that  tiie 
Department  should  not  u.se  BLA  for  the 
cnticfti  circumstances  determinations, 
and  should  u.se  the  ship.nent  data 
submitted  by  Ensioesa.  EnsiJesa  also 
maintains  that  the  categories  used  for 
import  statistics  include  non-subject 
merchandise,  and  tne'efoie  cannot  be 
used  to  determine  critical 
circumstances 

Department  Position:  We  agree  with 
petitioners  that  we  should  use  import 
statistics,  rather  than  Ensidesa's 
unverified  shipment  data,  in  making  our 
final  CTitical  circumstances 
determinations,  We  have  used  a  five- 
month  comparison  period  s'nce  longer 
periods  would  have  been  aiifected  by  the 
suspension  of  liquidation  for  the 
companion  counter\-ailing  dutv  (CVD) 
investigation,  which  became  effective 
during  the  sixth  month  after  the  filing 
of  the  petition.  Based  on  our 
examination  of  im.port  statistics,  we 
found  that  there  have  been  massive 
increases  in  shipments  of  both  cold- 
rolled  steel  and  steel  plate.  While  some 
of  the  categories  of  import  statistics 
used  in  our  analysis  may  contain  some 
non-subject  merchandise,  we  note  that 
using  Ensidesa's  shipment  data  for 
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subject  merchandise  for  the  same 
periods  aistJ  shows  massive  increases  in 

shipmentii. 

Continuation  of  Suspensiuii  oj 
Liquidation 

We  are  dimcting  the  Customs  Sfn-ir.* 
to  continue  to  suspend  iiquidation  of  a'n 
entries  of  cnid-rolled  steel  and  steel 
plate  from  Spam  that  are  entered,  or 
withdrewn  from  warehouse,  for 
consumption  on  or  after  November  6, 
l-?92,  the  date  &0  days  before  the  date 
of  pub  heat;  on  of  our  preiiminfirv 
dBtermination  m  the  Federal  Register 

The  products  under  snvestjgat-'jR  are 
also  subject  to  a  countervailinc  du'v 
.nvp.stigation  The  Department  has 
determined  that  no  beneHls  wh;ch 
constitute  export  subsidies  within  the 
meaning  of  the  CVD  law  are  being 
provided  to  manufacturers,  producers. 
or  exporters  of  the  subject  merchandise 
in  Spain,  and,  therefore,  no  adjustment 
to  the  estimated  dumpin,^  margins  is 
required. 

The  Customs  Service  sha.l  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  am.ount  by  which  the  F>v1V  of 
tiie  merchandise  subject  to  t.h.i-. 
investigation  e.xceerls  the  I'  S  p:u.e  p.> 
shown  below.  Thas  susp«n>ion  (,.f 
liquidation  will  remain  :n  effefi  >,.r.:il 
further  notice.  The  we!gi^;*:^d-aver3k^« 
dun-.pmg  niargms  tre  as  foiiows: 


We.9'~.i6  3- 

ave^ar.6 

Prc>3-.,cft"'Tvartjta^t j'er  B c- :.ie' 

rr-^fjir 

percent 

age 

Coid-rofled  Steei: 

Ensioesa  

43.12 

Aii  OTWTS  

43.12 

S'ee*  Plate- 

EnsOesa  

lOf-   f  • 

Ail  CWwrs  

106.6' 

n'C  Nctificxition 

In  accordan.^  with  section  735(d)  of 
the  Act.  we  have  notified  the 
Litemational  Trade  Commission  (ITC)  of 
our  determinations.  Th.e  ITC  will 
dotermine  whether  these  ;;::^>orts  ar« 
m.atenaliy  injuring,  or  ihrHdten  n  a"t'-r:ai 
injury  to,  the  US.  industr}'  t*furf  4' 
deys  after  our  final  determinations 

Sotification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subjth;'  to 
admuiistratjve  protective  order  i.APO)  ct 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  AP*0  ;n 
accordance  with  19  CFR  353.34(d}. 
P'ailure  to  comply  is  a  violation  of  the 
.*?0, 


These  determinations  are  pubuhhed 

pursuant  to  section  735!d|  of  t„h«  ^(i 
and  19  CFR  3S3  20(aH4j. 

Dated  lune  21    1  3W. 

locepb  A.  Spetniu. 

A  -^M  St  ant  Sttf.-fj'fjn'  f'V  Import 
.*,dnuruitrct:':.n 

r  K  r>K.  93-15626  Filed  7-ft-«3;  8:45  am] 

wuu^Ki  coot  ie<«-i»# 


[A-40 1-605) 

Final  Determination  of  Sa'sa  ei  Les* 
Than  Fair  Value;  Certain  Cut4a-i..»r>gth 
Cartjon  Steel  Plate  From  Sweden 

AGENCY'  Inipi.r*  ,*.  i ministration. 

!.iU'ma':<i.n'  T-h,ie  Administration, 

Ds=P',:-^rr;i'','  '■'  Commerce. 

EFFECTIVE  DATE,  Tulv  9.  t'^QT 

FOP  t^URTHER  INFORMATION  CO*iTACT.  Erik 

Warge  or  L  ins  Apple,  Office  of 
.Antidun.piiit  Invt-stigations, Import 
.■\>,ir:.i;:,s!.re',:.,,tr,   V  S.  Department  of 
Cr  ;v: ;- « .''  e   : ; t i i  S ' reet  and  Constitution 
Avt  ;  -H  NW  .  Washington,  DC  20230: 
telephone  (202)  482-0922  or  482-1769, 
respectively. 

Final  Detenninatkm 

vVb  determine  that  imports  of  certain 
cut-to-length  ( ti;l»i  r.  si-*l  plate  (steel 
plate)  from  ^.v^c^^      -►  being,  or  are 
likely  to  be,  s    d  ;:  t:;^-  United  States  at 
less  than  fair  value  (LTFV).  as  provided 
in  section  735  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Continuation 
of  Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  January  26, 1993. 
preliminary  determination  (58  FR  7122, 
February  4. 1993).  the  following  events 
have  occurred: 

On  February  10, 1993,  we  requested 
clarification  of  certain  information  that 
respondent,  Sv-n=;kt  Staal  AB  (SSAB) 
hadprovidec:  .r-   ■  s  questionnaire 
responses.  SS  '  B  responded  to  this  letter 
on  February  1 7 . 

On  February  15  and  March  5. 1993. 
SSAB  filed  responses  to  section  D  of  our 
questionnaire.  (Section  D  was  issued  on 
January  19,  19S3  ai.d  dt'oi:  vidth  SSAB's 
product'(»n  rests  fcr  :"  products  sold  in 
the  ilM  and  Vnii^-c  .'v.'.ies.) 

During  Man.h  :9'-i  we  conducted 
venfication  of  respondent's  cost  and 
■iales  responses  to  our  questionnaire  at 
the  Oxelosund.  Sweden,  facihties  of 
SS.AB. 

Respondent  re^..".N:'-i  a  public 
heanng  on  Fehr.iar\  !>>   1.^93. 
Re.<:pandent  and  pe!;;;;;ners  filed  case 
briefs  or;  Mav  3   19^a.  and  rebuttal 


4$ 


Mav  e,  1Q«3   rr  Max 


a 


ibii. 


LeflnnK 


v;''  '  ;  this 

■,,itM<.,  h  \:r/^,f    ,',„,»fa».i> 

'i.'x-  ',  „«inrt;n  cut-to- 


I  tc  the  Final 
.  ^-sh  Than  Fair 


Scope  ■:.''  i:  >  rs:u. :.:. 

The  prr*dij'"*  cr-vH 
invettiKfitutn  const; 
or  kind"  id  mHn,.,na: 
leng'ii  cfirt>o,ii  sttm;  pih;»<  'Ine  full 
descript  or:  of  t.he  sut  )«ct  merchandise 
is  included  m  Ap  pent,  x 
DeterminaitkHi  of  "vi  hs  h 
Value '  r,e  r^  fi  1  n  (,  ,„< « ',  i.,;  K , , . ,  >■*;  i  :,  .h  ruon  Steel 
Fiat  Products  tram  Ar^bi-.'^ues.,  nhich  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1992,  through  June  30. 1992. 

Such  or  Similar  Comparisons 

We  based  our  such  or  similar 
comparisons  on  the  same  methodology 
described  in  the  preliminary 
determination. 

Fair  Value  Comparisons 

To  determine  whether  SSAB  made 
sales  of  steel  plate  from  Sweden  in  the 
United  States  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Mari^  Value"  sections  of 
this  notice. 

Because  of  significant  deficiencies  in 
the  data  submitted  by  SSAB  in  response 
to  our  questionnaire,  we  based  our 
determination  on  best  information 
available  (BLA)  pursuant  to  section 
776(c)  of  the  Act 

As  noted  in  our  preUminary 
determination,  respondent  failed  to 
report  sales  to  the  first  unrelated 
customer.  Further,  the  related-customer 
prices  that  respondent  did  report  were 
determined  not  to  be  arm's  length  in 
nature.  For  our  final  determination,  we 
re-tested  the  sales  to  the  related 
customer  to  determine  whether  they 
were  at  ann'B4ength  prices.  Our  final- 
determinatioo  arm's-length  test 
compared  SSAB's  related-customer 
prices  only  to  prices  that  SSAB  charged 
unrelated  customers  at  the  same  level  of 
trade.  SSAB's  prices  to  its  related 
customer  still  proved  not  to  be  arm's 
length  in  nature. 

Based  on  th.p  results  of  the  arm's- 
length  test  v»  e   i.-*ermmed  that  we 
could  not  i;        i.  mouranfi  ...^    ny 
reported  HM  pmcws  to  SSAi  t  rf^mied 
customer.  This  resulted  in  an  extremely 
large  proporti..Ji  uf ' '  S  sales  for  which 
there  were  n    i  orrtisionding  FMVs 
when  u  H  i.se  :  SSAB's  proposed  model 
match    li  :ordanc8. 

After  v*t/f,r.ing  the  effect  of  the  arm's- 
length  test  results  and  other  major 
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deficiencies  discovered  at,  or 
unresolved  by,  venfication.  we 
determined  that  there  was  insLffiftient 
reliable  data  left  on  which  to  base  a  final 
determination.  Therefore,  we  used  BIA 
as  the  basis  for  this  final  deterrriinat'on 

Because  SSAB  cooperated  w:th  o\ir 
nKjuests  for  information  but  failed  to 
provnde  the  information  requested  in  the 
form  r*»quired,  and  was  the  only 
respondent  in  this  investigation,  we 
have  used  as  BLA  the  higher  of;  (Ij  The 
average  of  margins  m  the  petition;  or  (2) 
the  calciilated  margin  for  another  firm 
for  ifie  same  class  or  kind  of 
merchandise  from  the  same  coun'r,- 
See,  e  g..  Antifriction  Beanngs.  Oth^^r 
Than  Tapered  Roller  Bearings,  from 
Germany  (54  FR  1,8992,  19033,  May  3, 
I3189J  In  •his  case,  as  BL\,  we  have  used 
the  average  of  margins  ai!tj)^ed  m  the 
petition. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination.  We 
reviewed  the  methodology  and  made 
corrections  where  necessary. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodolog>'  described  in  the 
prehminary  determination  We 
reviewed  the  methodology  and  made 
corrections  where  necessary. 

Currency  Conversion 

Petitioners  made  currency 
conversions  hajtsd  on  the  official 
exchange  rates  m  effect  on  the  dates  of 
the  U,S  sales  as  certifie.i  by  the  Federal 
Re  sen.  e  Bank. 

Venfication  I 

.As  provided  in  section  776(b)  of  the 

Act,  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  proced'ures,  including 
examination  of  r*»l9vant  sales  and 
financial  records,  as  well  as  rwievant 
onginal  documentation  that  supported 
information  provided  m  the 
questionnaire  response. 

Interested  Party  Comments 

Comment  1  Petitioners  ar^e  that  the 
Commerce  Department  ('the 
Department")  should  reje<-t  SS.AB's 
questionnaire  response  and  resort  to 
total  BIA  because  (a)  SSAB  did  not 
report  HM  sales  to  related  end  users;  (b) 
SSAB  neither  reported  resales  bv  its 
related  HM  customer  (loiown  as 
"downstream"  sales)  nor  demonstrated 
that  reported  sales  to  the  related 
customer  were  at  arm  s- length  prices; 
and  (c)  venfication  revealed  numerous 


errors  and  inconsistencies  in  SSAB's 
questionnaire  response. 

Petitioners  contend  that  as  BLA  the 
Department  should  use  the  highest 
margin  based  on  informa'ion  in  the 
petition  because  it  reprw<;ents  the  best 
estimate  of  what  the  actual  margin 
would  have  been  and  thet  resorting  to 
non-punitive  BIA  would 
inappropriately  reward  SSAB's 
intransigence. 

Respondent  claims  that  it  did  not 
need  to  report  sales  to  its  related  end 
users  because  it  does  not  consider  the 
sales  to  be  arm's-length  transactions, 

With  respect  to  sales  of  subiect 
merchandise  by  its  related  customer, 
respondent  contends  that  it  should  not 
have  been  required  to  report  such  sales 
because:  (a)  To  do  so  would  have  btjen 
impossible;  (b)  downstream  sales  would 
have  produced  few  more  similar 
matches  than  did  the  sales  reportud;  and 
(c)  downstream  sales  by  the  related 
customer  are  at  different  levels  of  trade 
and  different  quantities  than  are  US 
sales. 

Respondent  contends  that  it 
cooperated  fully,  that  its  responses  were 
essentially  complete  and  accurate,  and 
that  it  reported  the  appropriate  sales  in 
the  home  market.  Therefore,  respondent 
contends,  there  is  no  basis  for  BIA 

DOC  Position:  We  agree  with 
petitioners  in  part.  SSAB  failed  to  report 
HM  sales  to  related  end-users  despite 
the  questionnaire's  instructions  to  do  so. 
SSAB  also  failed  to  report  HM  sales  by 
its  related  customer,  despite  both  the 
questionnaire's  instructions  and 
repeated  supplemental  requests  that  it 
do  so.  SSAB  did  not  state  that  reporting 
such  sales  would  be  burdensome  until 
its  November  19,  1992,  supplemental 
questionnaire  response  (i.e.,  three 
months  after  it  received  our 
questionnaire),  and  it  never  requested 
any  relief  from  reporting  requirements 
(e.g.,  permission  to  report  only  a  sample 
of  its  HM  sales).  SSAB's  defense  that 
such  sales  would  not  have  been  more 
similar  to  U.S.  models  or  of  comparable 
quantities  is  a  determination  that  must 
be  left  to  the  Department  and  can  only 
be  made  when  all  relevant  sales 
information  is  on  the  record  for 
examination.  SSAB  ignored  explicit  and 
repeated  instructions  from  the 
Department,  unilaterally  deciding 
which  sales  to  report.  Since  SSAB  s 
relationship  to  its  related  customer 
proved  not  to  be  arm's  length  in  nature 
(see  the  "Fair  Value  Comparisons  " 
section  of  this  notice,  above),  the 
reported  prices  to  this  related  customer 
cannot  be  compared  to  US,  sale  prices. 

Verification  also  revealed,  or  did  not 
resolve,  numerous  problems  with 
SSAB's  data.  Movement  charges, 


adjustments,  and  expenses  had  been 
misreported,  and  U.S.  prices  had  been 
routinely  overstated. 

In  view  of  the  number  of  unmatched 
U.S.  sales  and  the  unreliability  of 
respondent's  reported  data,  we  must 
resort  to  BIA.  Because  SSAB 
substantially  participated  in  Lhis 
inve.stigation,  we  have  dotermined 
SSAB  to  be  a  cooperative  respondent 
(refer  to  our  discussion  of  BIA  in  the 
"Fair  Value  Comparisons"  .se<_:tion  of 
this  notice,  above). 

Comment  2:  SS.^B  contends  that  the 
Department's  arm's-lerigth  test  is  flawed 
because  fa)  the  benchmark  for 
comparability  (99.5  percent  of  weighted- 
sverage  prices  to  unrelated  parties  for 
the  same  product)  is  too  hign. 
effectively  requinng  prices  to  be 
identical:  (b)  the  Department  should 
omit  from  its  analysis  sales  of  second- 
chnice  plate  because  they  are  made  at 
lower  prices  and  thus  distortive;  (c)  the 
Department's  definition  of 
"comparable  "  merchandise  is  "identical 
for  matching  purposes,"  even  though 
such  products  may  in  fact  be  different 
and  sold  at  different  pnces;  and  (d)  it 
relies  on  POI  vN'eighted-average  prices, 
thus  risking  distorted  comparisons  due 
to  non-contemporaneous  prices. 

Petitioners  counter  that  (a)  no 
reasonable  benchmark  shows  S,SABs 
related  customer  sales  prices  to  be  arm's 
length,  fb)  inclusion  of  seconds  in  the 
analysis  is  not  a  significant  factor;  (c) 
there  is  no  evidence  that  the  definition 
of  identical  merchandise  is  distortive  in 
the  arm's-length  test;  and  (d)  there  is  no 
evidence  that  contemporaneity 
influenced  the  results  of  the  arm's- 
length  test. 

DOC  Position:  We  agree  with 
respondent  in  part.  We  have  revised  the 
test  to  compare  prices  to  related 
customers  only  against  prints  to 
unrelated  customers  at  the  same  level  of 
trade  (where  possible).  Furthermore, 
because  SSAB  had  no  sales  of  seconds 
in  the  United  States  market,  we 
excluded  seconds  from  FMV  and  from 
consideration  in  the  related  party  test. 

We  reject  SSAB's  claim  that  the  99.5 
percent  benchmark  is  too  high  Section 
353.45(a)  of  the  Department's 
regulations  provides  that,  ordinarily,  the 
Department"*   *   *  will  calculate 
foreign  market  value  based  on  that  sale 
[a  sale  to  a  related  customer]  if  satisfied 
tliat  the  price  is  comparable  to  the  price 
at  which  the  producer  or  reseller  sold 
*   •   •  to  a  person  not  related  to  the 
seller."  In  this  case,  the  analysis 
provided  by  SSAB  did  not  satisfy  us 
that  its  related-customer  prices  were 
com-parable  to  its  unrelated-customer 
prices.  Further,  our  own  test,  based  on 
the  reasonable  assumption  that  prices' 
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ccmparability  could  be  established  if. 
en  averago,  the  prices  were  nearly  (he 
same,  produced  tba  same  result 

With  respect  to  our  selection  of 
comparable  merchaxidise  aivd  the 
ccntemporanpity  of  prices,  respcndent 
has  not  provided  a  reasonable  basis  for 
us  to  consider  these  items  differently  ir. 
di'teimining  the  comparability  of  home 
n;,irket  prices  (i,a.  in  conducting  llw 
arm's-length  test)  than  we  do  in 
d^^terTTiining  the  con^parahiii'y  of  hniTie 
r.arket  and  US-  pnces  i;  e  ,  in  inuLuig 
LTT'V  comparisons) 

Ccntinuation  of  Susperision  of 

Liquid'jtion 

In  accordance  wth  section  ^.13(dXl) 
cf  the  Act,  we  are  dirp<:ting  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  subject 
merchandise  that  are  entered,  or 
withdrawn  fro:n  wartihouse,  for 
consun^plion  on  or  after  Fel'n.ary  4. 
1993,  the  date  of  pubiiriilion  iii  the 
Federal  Register  of  our  preliminary 
It-termination.  The  Customs  Service 
s>h,-ii;  require  a  cash  depos;'  or  po.'^tirig 
c*  a  Ki  nd  equal  to  the  estimated 
n.argins,  as  shown  below  The 
s.i.spension  of  liquidation  wii!  remain    n 
t-'idct  until  hirther  notice.  The 
v.eighted -average  rr-argins  a-r*  as 
fuiicws. 


Va  -../actu''er'pf!>ijce.'.  e*poie' 


3  *8n$kl  Staai  AB  

Aif.  Orr.e-s  


average 

margin 
percent' 


24  23 

24,23 


ITC  Notification 

\Vp  have  not-fied  the  Lntemational 

Trade  Commission  {TTX2)  of  our 
determination  The  ITC  will  now 
determine,  within  45  days,  whetSipr 
these  imports  are  matenaUy  uijurmg.  or 
Lhreaten  material  injury  to,  the  U.S. 
industry.  If  the  FTC  determines  th:-*! 
material  injury,  or  threat  of  inatenel 
injury,  does  not  exist  with  respect  tc  the 
steel  plate  from  Sweden,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancel  led  !i 
the  ITC  determines  that  such  iniury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  di -acting 
Customs  officials  to  assess  antidumping 
duty  deposits  on  all  impor.s  of  the 
subject  merchandise  butered,  or 
Nviihdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
Crite  of  the  suspension  of  hquidatinn 


Notice  to  Interested  Parties 

This  notice  also  ser%es  as  the  nrlv 
reminder  to  parties  subjw^t  to 
administrative  protective  order  ,,V?():  of 
theu"  responsibility,  pu'~«u8nt  tn  i:-*  CFl? 
353.34(d].  concerning  the  retur;.  or 
destruction  o*  propretarv  information 
disclosed  under  APO  Failure  to  comply 
',s  a  vioi6»":tin  of  thf>  APO 

This  deti*rrr.;n..3tior  is  published 
P'.irsuan!  to  v^i-non  T35fd]  of  the  Act  (19 
U.S.C.  1673d' ■!:!  Av.d  1^^  CFR 
353.20(a)(4). 

Dated  June  2t,  1993. 
Jt*eph  A  Spetrmi, 
Actirif  Aaastunt  Secretiryfor  Imtx^" 
Adm^rubtraUon 

[FR  Doc  93-15627  Fiied  7-8-93;  845  am] 
RiUUMO  cooe  SB^O-OS-y 


JA„.4-(2-f!l4] 

Final  Determination  of  Sates  at  Lest 
Than  Fair  Value:  Certain  Cut-to-Lengtn 
Carbon  Steei  Plate  From  ine  United 
Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration. 

Departr^ct  of  Commerce. 

EFFtCTtVE  DATE:  July  9,  1993. 

FOR  FUPTHEH  SNFOflMATlON  CONTACT: 

David  i   '"kjkihergHT  o'  Anannv^ 
Mf-Giivrav.  Office  uf  Antiduir.rii'.k 
Investigations,  Import  AdministratiMi, 
!"Memat;Qna!  Trade  Administration, 
L  ,S  Department  of  Corn:~;t-rce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone:  (202) 
4  fi  2  -^  1  36  or  (202)  482-0108, 
ri..;p,,ii  ;:vf''!v 

FiHcti  Uetermuiation 

We  detenn:::H  (}ia»  imports  of  certain 
cut-to-length  rrirt>r -.  steel  plate  (steel 

Elate)  from  ti  ^  r  r :  •  ed  Kingdom  are 
Bing.  or  are  i.Kti  v  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTF\'].  as  provided  in  section  735  of 
the  Tar.ff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  prelirrinar,  d'Jt^nnination 
and  postponement  of  'he  hnal 
determination  in  this  .nvestigation  on 
January  26,  1993,  (58  FR  "124  F^^foiary 
4. 1993),  the  following  event**  nttv^ 
occurred: 

We  received  a  request  for  a  public 
hearing  from  British  Steel  pic  (British 
Steel),  the  respondent  in  this 
investigation,  on  Februarv'  12,  19^3.  On 
February  12.  1993.  petitioners  indicated 
their  intent  to  partinpa'p  in,  a  public 


hearing.  On  Febniary  19,  1993. 
Caterpillar  Inc  'Caterpilla'-V  nr  importer 
of  the  Suh'WT  rnH,'':*,,.-!:;:": ,  vi-    s's 
indicatec  "^  ;:  tent  to  participate  in  a 
hearing 

Petitioners,  Br  i .  sh  S*  ■**-    and 
Caterpill.i:  fi.wl  lmsb  t:!nil8  c»r,  ,*. pril  27. 
1993.  Petitioners  fiied  e  r>«tv,i*;hi  brief  on 
April  30.  1993.  Thb  Li^pa^rrHSi'  l^y:  k 
public  hearing  on  May  4.  lu9;i. 

Scope  of  Investigation 


'  ^^v  'Ms 

-'•  p  =^ingle  "class 


The  product  cover^f^ 
investigation  constitu* 
or  kind"  of  march  hv,  d  ■^     '^rtain  cut-to- 
length  carbon  steel  plate  "lie  full 
descriptioQ  of  the  si^^ect  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Caibpn  Steel 
Flat  Products  from  Argen' '  ~  n  v%  v    h  is 
being  published  concurre:  ' . ,  a  ■ :    :,is 
notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1  through  June  30. 1992. 

Such  or  Similar  Comparisons 

We  have  d»»'^rn^.ined  that  all  the 
products  cov en^  1  b;.  t'lS  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  the  United  Kingdom  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  sp>ecified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Because  respondent  failed  to  respond 
to  our  questionnaire,  we  based  our 
determination  on  best  infbrmatioa 
available  (BIA)  pursuant  to  section 
776(c)  of  the  Act. 

In  determining  what  to  use  as  BLA,  the 

Departrre'  •  f.»",  w;  a  two-tiered 
method!     .^^    v> '  -"viby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adver^w  ass  I'rp'ons  for  those 
respondents  vvtic  did  not  cooperate  in 
an  investigation.  Since  British  Steel  did 
not  cooperate  in  this  investigation,  we 
have  assigned  a  BIA  margin  based  on 
the  most  !{di.*'rs»-  iiss  jrrptions. 
Accordi r  k  \    v*  e  f , ,Tn  ..hred  U.S.  prices 
to  home  -r.a  kp"  ;•-  hs  [<^  ;  mvided  in 
the  pet:' :•'■••    As  i-l.^   &•:■.*':.  ""i^i' British 
Steel  has  litn^n  ^incouperaLve,  we  based 
our  determination  on  the  comparison 
that  yielded  the  highest  margin. 


37216 


Federal  Register  /   Vol    58,  No    130  /  Friday.  July  9,  1993  /  Notices 


UMI 


United  States  Pnce  I 

We  caioilated  USP  using  the 
methodology  described  in  the 
preUminary  determination 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  dunng  the 
Quarter  of  the  US.  sale  as  rartified  by 
the  Federal  Reserve  Bank, 

Final  Negative  Determination  of  Critical 
Circumstances 

For  this  final  determination,  we  made 
liie  critacal  circumstances  determination 
pursuant  to  section  735(a!l3)  of  the  Act. 
based  upon  the  methodology  described 
m  Appendix  n  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina 

When  critical  circumstances  are 
alleged  and  the  respondent  has  been 
deemed  uncooperative,  resulting  in  the 
antidumping  duty  determination  being 
based  on  BL\,  Department  practice  has 
been  to  use,  where  possible,  the  volume 
of  imports  provided  m  the  Uni'ed  States 
Import  Statistics  (IM-14f>]  to  analyze 
whether  or  not  imports  have  been 
massive  over  a  relatively  short  period  of 
lime  (see,  eg  ,  Pure  and  Alloy 
Magnesium  from  Canada,  57  FR  30939, 
30941  (July  13,  1992)  (Magnesium  from 
Canada);  Silicon  Metal  from  the  PRC,  56 
FR  18570,  18571  (April  23,  1991)).  The 
relevant  Harmonized  Tariff  Schedule 
(HTS)  categories  under  which  import 
data  for  steel  plate  are  collected  consist 
of  both  "basket"  (i.e.,  inclusive  ofboth 
subject  and  non-subject  merchandise) 
and  "non-basket"  (i.e..  limited 
exclusively  to  the  subject  merchandise) 
categones  For  our  analysis,  we 
examined  the  level  of  imports  in  the 
pre-  and  post-petition  periods  using 
those  HTS  categones  limited 
exclusively  to  the  sub,ect  merchandise. 
We  also  examined  a  comparison  of 
imports  using  ail  of  the  HTS  categories 
identified  in  the  scope  of  investigation, 
as  well  as  a  comparison  of  non-basket 
HTS  categories  in  the  pre-petition 
period,  to  both  basket  and  non-basket 
HTS  categories  in  the  post-petition 
period.  This  last  comparison  makes  the 
most  adverse  assumption  with  respect 
to  cnlical  circumstances  in  that  it 
assumes  that  none  of  the  basket  category 
imports  in  the  pre-petilion  period  were 
of  subject  merchandise,  but  that  ail  of 
the  basket  category  imports  in  the  post- 


petition  period  were  of  subject 
merchandise. 

To  determine  the  length  of  the 
comparison  periods,  the  Department 
normally  uses  the  longest  period  for 
which  information  is  available  up  to  the 
effective  date  of  the  preliminary 
determination.  However,  where  there  is 
a  concxirrent  countervailing  duty  (CVTD) 
investigation  involving  the  same 
merchandise,  we  normally  perform  the 
comparison  up  to  the  suspension  of 
liquidation  resulting  from  the 
affirmative  preliminary  determination 
in  the  CVD  investigation  (see, 
Magnesium  from  Canada),  Since  there  is 
a  CVD  investigation  of  steel  plate  from 
the  United  Kingdom,  our  comparison 
period  for  this  investigation  is  five 
months,  to  take  into  account  the 
December  7, 1992,  effective  date  of 
suspension  of  liquidation  under  the 
CVD  investigation. 

Based  on  our  analysis  of  the  IM-146 
statistics  of  non-basket  categories  using 
five-month  comparison  periods,  as 
described  above,  we  do  not  find  that 
there  has  been  a  massive  increase  in 
imports.  We  also  note  that  we  did  not 
observe  a  massive  increase  under  the 
other  analyses  examined  Betause  we 
find  that  imports  have  not  been  massive 
over  a  relatively  short  period  of  time,  we 
do  not  need  to  determine  whether  there 
was  a  knowledge  or  history  of  dumping. 
Therefore,  in  accordance  with  section 
735(a)(3)  of  the  Act,  we  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  steel  plate  from  the 
United  Kingdom. 

Interested  Party  Comments 

Comment  1:  British  Steel  claims  that 
the  margin  used  in  the  preliminary 
determination  is  inappropriate  as  BIA 
because  it  is  based  on  a  comparison  of 
USP  derived  from  average  unit  import 
values  with  a  foreign  market  value 
based  on  actual  home  market  price 
quotes.  According  to  British  Steel,  this 
methodology  artificially  inflates  the 
disparity  between  U.S.  price  and  foreign 
market  value  because  it  includes  a 
comparison  of  a  high-priced  home 
market  sale  to  a  USP  based  on  an 
average  of  product  prices  British  Steel 
states  that  this  comparison  is  also 
incorrect  because  it  is  based  on  a 
product  which  British  Steel  claims  was 
not  sold  in  the  U.S.  during  the  POI 
Instead,  British  Steel  proposes  that  the 
margin  be  based  on  the  most  adverse 
comparison  of  actual  US  price  quotes 
to  actual  home  market  price  quotes 
contained  in  the  petition 

Petitioners  state  that  the  use  of 
average  unit  import  values  is  reasonable 
and  consistent  with  the  Department's 
normal  practice.  In  support  of  their 


position,  petitioners  cite  a  number  of 
recent  cases,  such  as  Final 
Determination  of  Sales  at  LITV: 
Ferrosilicon  from  the  People's  Republic 
of  China,  58  FR  5356  (January  21.  1993), 
where  the  Department  based  a  BIA  rate 
on  a  comparison  of  average  unit  U  S. 
import  values  to  foreign  market  value. 

iXXi:  Position:  We  agree  witl". 
petitioners,  British  Steel  did  not 
respond  to  our  antidumping  duty 

Questionnaire  and  thus  is  properly 
eemed  to  be  an  "uncooperative  " 
respondent.  Our  standard  and 
consistent  practice  in  such  cases  is  to 
assign  such  a  respondent  the  highest 
margin  found  in  the  petition,  unless 
there  is  another  firm  under  investigation 
with  an  even  greater  margin  This  was 
the  approach  used  in  the  preliminary 
determination  for  this  case  and  in  all 
other  cases  involving  non-cooperating 
respondents  in  the  steel  investigations, 
and  also  has  been  continued  in  recent 
final  determinations  such  as  Final 
Determination  of  Sales  at  LTFV:  Certain 
Helical  Spring  Lock  Washers  from 
Taiwan.  58  FR  27709  (May  11.  1993). 
and  Final  Determination  of  Sales  at 
LTFV  Certain  Welded  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  the 
Republic  of  Korea,  57  FR  61881 
(December  29,  1992).  Given  this 
longstanding  practice,  which  has  been 
consistently  applied  by  the  Department 
since  such  cases  as  Final  Determination 
of  Sales  at  LTFV  Antifriction  Beanngs 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany,  54  FR  18992. 
19033  (May  3,  1989)',  British  .Steel 
should  have  recognized  that  it  would  be 
subject  to  the  highest  "-ate  alleged  in  the 
petition  if  it  chose  not  to  respond. 
British  Steels  statu;  as  a  non- 
cooperative  respondant  has  not  changed 
since  the  preliminary  determination. 
Consequently,  we  find  no  basis  to 
depart  from  our  BIA  methodology  in  the 
final  determination. 

We  further  note  that  the  use  of 
average  unit  import  values  as  the  basis 
for  USP  is  appropriate,  as  it  is  based  on 
information  reasonably  available  to  the 
petitioners,  and  has  been  used  in  a 
number  of  cases,  as  cited  by  the 
petitioners,  British  Steel's  claim  that  it 
did  not  sell  the  product  identified  in  the 
U.S.  import  statistics  used  to  derive  USP 
cannot  be  accepted  because  it  did  not 
submit  a  questionnaire  response  and 
thus  there  is  no  information  on  the 
record,  subject  to  a  verification,  that 
would  support  this  contention. 
Comment  2:  British  Steel  and 
Caterpillar  contend  that  the  preliminary 
determination  of  critical  circumstances 
is  improper.  These  parties  state  that,  for 
comparison  periods  of  four,  five,  and  six 
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months  before  and  after  the  fihng  of  the 
petition,  iLere  is  no  evid*-nce  of 
"massive"  impons  accorciink  'c>  U.S. 
Ek>partment  of  Commerce  ;;r,pott 
statistics  Consequently.  Caterpillar 
contends  that,  as  Bntish  Steei  was  the 
exclusive  or  virtually  exriuSive  expor.'i- 
of  the  subiect  mercha:-.a,:>t'  to  'lie  V::A.<:.: 
States  d'jnng  the  relevant  peno  i  it  wa? 
improper  f'i:  tne  I>- par* merit  ?n  >'\\ 
e\'\h.sivy'\  or;  'i\f  po'iiioiiHrs 
allegations  without  any  analysis  of  its 
t  wr.  Based  on  such  analysis,  these 
ptirties  contend  that  there  cannot  be  a 
f  iauiE  of  critical  circumstances. 

iK>C  Position:  The  Department  has 
analyzed  the  available  data,  as 
discussed  under  the  "Critical 
Circumstances"  portion  of  this  notice, 
and  has  made  a  negative  determination 
of  critical  circumstances. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 

to  continue  to  suspend  liquidation  of  all 

entries  of  steel  plate  from  the  United 
Kingdom  that  are  entered,  or  withdrawn 
frL;m  warehouse,  for  consumption  on  or 
after  Februarv  4,  1993,  tlie  date  of 
publication  of  our  prelimmarv 
determination  in  the  Federal  Register 
The  Customs  Service  shall  require  a 
cash  deposit  or  bend  equal  to  the 
estimated  amount  by  which  the  F\i\  of 
the  merchandise  subtect  to  this 
investigation  e.xceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  wiii  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producef/manufacta''8"expote'- 


Brttisf.  Steei  ptc 
A,!  C1^e'^ 


Weighted- 
average 
Tiargtr 

percei"!^ 
age 

■'  09  22 


Article  VI,  paragraph  5  of  thie  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "In]o  product  •  •  •  shall 
be  subiecl  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization"  This  provision  is 
implemented  by  772(d)(1)(D)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount. 

In  its  affirmative  Rnal  determination 
in  the  concurrent  countervailing  duty 
investigation  involving  sales  in  the 
United  States  of  steel  plate  from  the 
United  Kingdom,  the  Department  did 
not  find  anv  pvport  subsidies.  Therefore, 


we  did  not  neec  to  maKe  any  offset  to 
the  antidumping  deposit  rates. 

Because  we  now  determine  that 
critical  circumstances  do  not  exist,  the 
retroactive  suspension  of  liquidation 
ordered  at  the  time  of  the  preUminary 
>termination  are  terminated  for  entries 
01  steei  plate  from  the  United  Kingdom. 
All  cash  deposits  or  bends  placed  on 
entries  of  steel  piate  from  the  United 
Kingdom  prior  to  February  4, 1993, 
shall  be  refunded. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination  The  ITC  will 
determine  wheth*^r  '*^^>^se  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  before  45 
days  after  our  final  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  ivsponsibility  concerning  the 
rt !  jrr.  or  destruction  of  proprietary 
;   '  irm.r  .n  disclosed  under  APO  in 
a    :  rdance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
,\P0 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 
Joseph  A  Spptnni, 
Acting  Assistant  Secretary  for  Import 
Administration. 
:fR  Doc  93-15628  Filed  7-«-93;  8:45  am] 
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Final  Affirmative  Coijn!e''v8i;ir.g  Ou.v 
Determination:  Certain  Ste«!  P'oouC't 
From  Austna 

aGEM:v:  Import  Administration, 
International  Trade  Administration, 

Department  of  Commerce. 

EFf^ICTtVE  DATE:  luly  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

l-arrv  Sulbvan,  Office  of  CountervaiUng 
investigations,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0114. 

Final  Determination 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Austria  of 
certain  steel  products. 


For  information  on  the  estimated  net 
subsidy,  please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  affirmative  determination 
in  the  Federal  Register  (57  FR  57781, 
December  7, 1992).  the  following  events 
have  ocoirred. 

On  December  8, 1992,  we  issued  a 
final  supplemental  questionnaire  to 
respondents.  On  December  23, 1992,  we 
received  a  response  from  the 
Government  of  Austria  (GOA).  On 
January  8  and  15, 1993,  we  received 
responses  from  Voest-Alpine  Stahl  Linz 
Ges.m.b.H.  (VA  Linz)  and  Voest-Alpine 
Stahl  AG  (VAS). 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  responses  of  the 
GOA,  VA  Linz,  VAS,  and  Austrian 
Industries  (AI)  (which  provided 
information  for  Voest-Alpine  AG 
(VAAG))  from  January  25  through 
Februarv  5. 1993. 

On  February  26, 1993,  the  Department 
returned  to  respondents  a  submission 
dated  February  17, 1993,  because  it 
contained  unsolicited  factual 
information  and  was  submitted  after 
verification. 

Petitioners  and  respondents  filed  case 
and  rebuttal  briefs  on  March  8-9  and 
March  12. 1993,  respectively.  A  public 
hearing  was  held  on  March  15, 1993.  A 
public  hearing  regarding  general  issues 
in  this  and  the  11  other  countervailing 
duty  (CVD)  investigations  of  certain 
steel  products  from  various  countries 
was  held  on  May  5-6, 1993. 

On  March  8, 1993,  we  pubUshed  in 
the  Federal  Register  a  notice  postponing 
the  final  determination  in  this 
investigation  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

On  April  6, 1993,  we  terminated  the 
suspension  of  hquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  that  date  (see 
Suspension  of  Liquidation  section, 
below). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation,  certain  steel  products, 
constitute  the  following  single  "class  or 
kind"  of  merchandise,  as  found  in  the 
Scope  Appendix  attached  to  this  notice: 
certain  cold-rolled  carbon  steel  flat 
products. 

Injury  Test 

Because  Austria  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
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section  TOlfb)  of  the  Act.  lh«  US. 
Intsmationai  Trade  Commission  [TTC]  ls 
requind  to  determiae  whether  imports 
of  certain  steel  products  from  Austria 
materially  Lniure,  or  threaten  materia] 
injury  to,  a  U.S.  induatry.  On  Augiist  21. 
1992.  the  rrC  preUminariiy  determined 
that  tbflr*  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  being 
materially  iniur^d  or  threatened  with 
material  inyury  by  reason  of  imports 
from  Austria  of  the  subiect  merchandLse 
(57  FR  38064,  August  21.  1992j. 

Corporate  History 

Prior  to  19B7.  the  sub)ect  merciiaudise 
was  produced  m  the  steel  divisior  of 
VAAG,  a  lar^^e  conglomerate  which  also 
contained  engineenng  and  finished 
products  divisions.  Vereinigte 
Edelstahlwerke  (VTW),  a  producer  of 
specialty  steel  products  not  subject  to 
investigation,  was  an  lacorporated 
subsidiary  of  V.\AG.  In  19«7.  VAAG 
underwent  a  ma]or  restructuring  and 
several  new  companies  were 
incorporated  to  operate  the  three  majnr 
divisions  of  VA.^G  The  steel  division 
became  VA  Lxnz.  VAAG  became  a 
holding  company  for  these  new 
companies  and  for  VEW. 

In  198a,  tne  production  assets  of  VEW 
were  distributed  to  its  two  incorporaled 
subsidiaries,  Boclerand  Schoeiler 
Bieckmann.  VTW  was  renamed  VAS 
and  It  becam*'  a  steel  holding  compar.y 
(under  VAAG)  with  VA  Lanz  and  Bohier 
two  of  Its  incorporated  subsidiaries 

In  1989.  VA.S  and  ail  other 
subholdings  of  VAAG  were  transterTwl 
to  Industrie  und  Beteihguugsverwaitunn 
Ges-m.b.H.  (IBVG).  In  1990.  BVG,  in 
turn,  renamed  Austnan  Induslnes  AG 
(.AI).  VAAG  remained  in  existence,  but 
separate  from  LDVG  and  AI.  holding 
only  residua]  habihues  and  non-steel 
assets. 

Respondents  I 

We  have  deterrninwd  that  the  GOA. 
VAAG,  VAS,  and  VA  Linz  are 
respondents  for  the  class  or  kind  of 
merchand.se  »ub)er:t  to  this 
investigation.  .\3  discussed  beiow  .n  the 
Best  Information  Available  section,  we 
hjve  determined  mat  VAAG  ar.d  VAS, 
as  hold-ng  companies  for  VA  Linz  in 
1987-88  and  1988-pre8ent,  respectively, 
received  subsidies  that  benefitted  VA 
Linz. 

Best  Information  Available 

Pstitioners  argue  that  the  Department 
should  reject  the  responses  of  VA  Linz 
and  VAS  as  deficient  and  apply  best 
information  available  (BIA)  Allhough 
VAS  claimed  that  it  did  not  have  to 
respond  to  the  Department's 
questionnaire,  that  is  incorrect 


Petitioners  state  that,  at  verification. 
the  Department  discovered  for  the  first 
time  that  VAS  performed  certain 
activities  on  behalf  of  VA  Linx  [eg.,  raw 
materials  purchasing).  Petitioners  assert 
that  these  activities  required  a  full 
response  from  VAS.  Petitioners  argue 
that  thase  cirtumstances  reflect  those  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  Certain  Antifriction 
Bearings  iCXher  Than  Tapered  Roller 
Bwanngs  i  and  Parts  Thereof  from  the 
{■►*<ieral  RepubiK  of  Germany  (".\FBs 
from  the  FRG   )  54  FR  18992  (May  3. 
1989),  whers  due  to  the  magnitude  of 
tne  problems  encountered  at 
venficatian  tne  Department  had  no 
aitema'ive  but  to  use  BIA. 

Respondents  argue  that  both  VA  Lin2 
and  VAS  pr-^vided  full  responses  to  the 
Department  «;  .jnginal  questionnaire. 
However.  b>a.wd  on  the  Department's 
November  2,  1^92,  letter  regarding 
whether  related  parties  were  required  to 
respond  to  deficienrv  questionnaires. 
VAS  did  not  respond  to  parts  of  the 
Departmant  s  deficiency  questionnaire. 
The  functions  performed  by  VAS  on 
hehalfofV  ^i  Lnz  that  were  cited  by 
p6ti?ion*^rs  a.s  iriiiins  which  require  a 
r»3sponse  from  \  .\S  'eg  .  raw  matenals 
purchasing),  were,  m  respondents'  view, 
simply  intermediary  functions  for 
which  VAS  received  reimbursement 
p!us  a  fee.  Respondents  argue  ihat  no 
transfer  of  assets    or  "assumption  of 
financial  obligations  "  occurred  which 
would  have  rHquired  a  response  from 
VAS.  Responaents  further  contend  that, 
in  any  event,  the  information  not 
provided  by  VAS  was  trivial  and  cannot 
c>e  Likened  to  the  situation  in  AFBs  from 
the  FRG  where  numerous  errors  and 
discrepancies  were  found  [Id  at  19033- 
41) 

.\s  sta'tid  atjove  by  rwipondents,  the 
Departjnent  issued  a  letter  to 
respondents  on  November  2.  1992, 
ciarifv'ing  ilie  basis  on  whirJi  to  identify 
the  appropriate  related  parties  that  must 
respond  to  the  Department's 
questionnaires.  The  following  excerpt 
from  that  letter  is  instructive  as  to  the 
determination  of  the  appropriate 
respondents: 

"You  do  not  hav«  to  provide  a  complete 
r8spoas<>  for  a  supplier,  trading  company  that 
does  not  s«il  the  sutiiect  merchandise,  or  a 
bolding  coTTipanv  ij  e  .  a  coiiif)any  that 
confines  its  acnvih«s  to  owning  stock  in.  and 
supervising  mdnagem^^at  of,  other 
mmpanies,  includmR  resp<indeDt)  .merely 
'•K.duse  if  IS  related  to  the  respondent 
HowHvw.  if  ttie  related  rupplier,  trading 
cornpanv  or  holding  cx>nipany  has  had 
finanoal  traniactioas'  with  the  respondent. 
as  dosfTibed  twlow.  please  provide  a 
r  ompiefe  respwinse.  along  with  an 
explanation  of  these  transactions.  If  a  holding 
company  is  in  turn  'related'  to  other 


companies,  other  than  a  producer  or  seller  of 
the  subject  merchandise,  you  do  not  have  to 
supply  a  response  for  these  other  companies. 

3  Please  provide  complete  responses  for 
ail  related  companies  that  conducted  either 
of  the  following  types  of  financial 
transactions: 

a.  Any  transfer  of  funds  {e  g .  grants, 
financial  assets]  or  physical  assets  to  the 
respondent,  the  benefits  of  which  were  still 
enjoyed  by  the  producer  of  the  subject 
merchandise  during  the  POi  or 

b.  Any  assumption  of  a  debt  or  other 
financial  obligation  of  the  respondent  (e.g.. 
loan  peyments,  dividend  p8;,Tnents,  wage 
compensation)  that  the  rw>p<indent  would 
have  had  to  f)ay  during  the  PO! 

In  addition,  please  explain  the  nature  of 
these  financial  transactions  including  all 
relevant  terms  and  conditions  " 

In  response  to  the  Nove.mber  2.  1992, 
letter.  VAS  stated  that  it  did  not  engage 
in  "financial  transactions,"  as 
described,  with  VA  Linz.  Therefore,  it 
did  not  answer  most  of  the  questions 
contained  in  the  supplemental/ 
deficiency  questionnaire 

On  December  8,  1992.  the  Department 
issued  a  second  supplemental/ 
deficiency  questionnaire  r*K]uesting 
respondents  to  detail  any  functions 
performed  by  VA  Linz  s  holding 
companies  since  1987  Respondents 
stated  that  VAS  only  provides  cash 
clearing  and  foreign  currency 
management  on  behalf  of  VA  Linz.  No 
mention  of  any  other  activities  was 
made,  nor  did  the  response  indicate  that 
any  functions  were  performed  by 
V.AAG.  We  accepted  these  responses 
and  stated  that  the  responses  of  VA 
Linz,  VAS,  VAAG,  and  the  GOA  would 
be  subject  to  verification  (see  Letter 
from  Susan  H.  Kuhbach  to  Honorable 
Dr.  Freidrich  Hoess.  dated  December  8. 
1992). 

Contrary  to  the  claims  of  respondents, 
we  discovered  at  venfication  that  both 
VAAG  (through  June  1988)  and  VAS 
(after  June  1988)  performed  various 
functions  on  behalf  of  VA  Linz  (eg  .  raw 
materials  purchasing,  acting  as  an 
intermediary  for  financial  services). 
Despite  repeated  requests  at  verificatio 
that  respondents  document  their 
assertion  that  these  functions  comprise' 
the  universe  of  functions  performed  by 
V.\AG  and  VAS  on  behalf  of  VA  Linz. 
respondents  failed  to  do  so. 

In  order  to  know  whether  VAAG  or 
VAS  should  have  responded  to  the 
Department's  questionnaire,  it  was 
incumbent  upon  the  respondents  to 
identify  any  interactions  between  VA 
Linz  and  its  past  and  present  holding 
companies.  Then,  these  interactions 
would  have  to  be  analyzed  to  see  if  they 
fell  within  the  term  "financial 
transactions,"  as  defined  by  the 
Department  in  its  November  2,  1992, 
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letter  As  discussed  below,  no  such 
an&lysis  was  provided  to  the 
Dopartment  either  in  a  response  or  at 
verification. 

When  VAS  contended  that  it  did  not 
have  to  provide  a  response  and,  in  a 
subsequent  letter,  that  the  only 
transactions  between  it  and  VA  Linz 
involved  management  in  foreign 
currencies  and  cash-clearing,  the 
Department  accepted  those  responses, 
subject  to  verification.  At  verification, 
expecting  to  verify  these  claims,  the 
Department  instead  found  that  the 
statement  that  VAS  performed  only  cash 
clearing  and  foreign  currency 
management  was  inaccurate.  It  was 
clear  that,  prior  to  our  questioning  at 
verification,  no  systematic  analysis  of 
the  interactions  between  VA  Linz  and 
its  holding  companies  had  ever  been 
done  for  purposes  of  this  investigation, 
despite  the  number  and  manner  of 
transactions  between  VA  Linz  and  VAS. 

With  respect  to  VAAG,  despite 
repeated  requests  by  the  Department, 
respondents  never  addressed  the  role  of 
VAAG  as  VA  Linz's  holding  company 
from  1987  through  June  1988.  As 
explained  above,  at  verification  we 
discovered  that  VAAG  purchased  raw 
materials  for  VA  Linz.  acted  as  an 
intermediary  for  internal  and  external 
financing,  provided  workers  to  VA  Linz, 
and  may  have  provided  a  data 
processing  system  to  VA  Linz.  As  with 
VAS,  prior  to  our  questioning  at 
verification  no  systematic  analysis  of 
the  interactions  between  VA  Linz  and 
VAAG  had  been  done. 

The  information  discovered  at 
verification  did  not  correspond  to  the 
information  or  conclusions  provided  in 
the  responses  (or,  in  the  case  of  VAAG, 
not  provided  at  all).  This  fact,  combined 
with  the  apparent  lack  of  any  analysis 
by  respondents  of  the  interactions 
between  VA  Linz  and  VAAG  or  VAS. 
compels  us  to  determine  that  an 
adequate  response  was  not  provided. 
Lacking  comprehensive  information 
concerning  the  nature  and  degree  of 
intercompany  relationships,  as  well  as 
any  information  not  already  on  the 
record  concerning  the  receipt  of 
subsidies  by  VAAG  and  VAS,  we  are 
unable  to  determine  whether  and  to 
what  extent  VA  Linz  benefitted  from 
subsidies  received  by  its  holding 
companies. 

Because  of  these  deficiencies,  we 
determine  that  BL\  is  appropriate  with 
respect  to  subsidies  received  by  VAAG 
and  VAS  and  benefitting  VA  Linz. 

We  disagree  with  petitioners  that  the 
magnitude  of  these  deficiencies 
warrants  our  rejection  of  all  responses. 
In  all  other  aspects,  the  responses 
provided  by  VA  Linz  and  the  GOA  were 


complete  and  accurate.  Therefore,  we 
are  only  applying  BIA  with  respect  to 
subsidies  given  to  VAAG  and  VAS 
while  each  was  a  holding  company  to 
VA  Linz.  We  have  used  the  responses  to 
calculate  subsidy  rates  for  programs 
used  by  VA  Linz. 

We  have  based  the  BIA  for  subsidies 
to  VAAG  and  VAS  on  information 
collected  at  verification  and  from  public 
sources.  These  subsidies  are  equity 
infusions  and  grants  given  to  VAAG  in 
1987-1988  as  well  as  grants  given  to 
VAS  in  1988-S9. 

We  have  analyzed  the 
equityworthiness  of  VAAG  for  1987,  the 
only  year  in  which  an  equity  infusion 
was  given.  We  determine  VAAG  to  be 
unequityworthy  in  the  1987,  as 
explained  more  fully  in  the 
Equityworthiness  section,  below. 
Therefore,  the  equity  infusion  given  to 
VAAG  in  1987  was  inconsistent  with 
commercial  considerations. 

Further,  we  determine  that  only  a 
portion  of  those  subsidies  given  to  the 
holding  companies  benefit  VA  Linz 
because  both  VAAG  and  VAS  were 
holding  companies  for  subsidiaries 
other  than  VA  Linz.  We  calculated  the 
share  attributable  to  VA  Linz  using  the 
ratio  of  VA  Linz's  assets  to  its  holding 
company's  assets  for  each  year  in  which 
subsidies  were  provided  to  VAAG  or 
VAS.  This  methodology  is  consistent 
with  the  Restructuring  section  of  the 
General  Issues  Appendix. 

For  1988,  we  determine  that  the 
relevant  share  of  only  half  of  those 
subsidies  given  to  VAAG  in  that  year 
benefit  VA  Linz  because  VAAG  was  the 
holding  company  for  VA  Linz  only 
through  June  1988.  With  respect  to  the 
subsidies  given  to  VAS,  however,  we 
determine  that  all  subsidies  given  to 
VAS  in  1988  benefit  VA  Linz 
proportionately.  We  did  not  halve  the 
benefit  from  the  subsidies  received  by 
VAS  in  1988  because  VAS  did  not  exist 
until  July  1988. 

To  determine  the  benefit  from  the 
portion  of  the  countervailable  subsidies 
allocable  to  VA  Linz,  we  applied  the 
methodology  outlined  in  the  Allocation 
and  Equity  sections  of  the  General 
Issues  Appendix.  For  the  discount  rate, 
we  used  the  relevant  industry  bond  rate 
from  the  Austrian  National  Bank 
Annual  Report  (see  Comment  3,  below). 
This  discount  rate  was  also  used  for  all 
programs,  where  appropriate,  in  the 
Analysis  of  Programs  section,  below. 

We  then  divided  the  benefit  by  total 
sales  of  VA  Linz  products  during  the 
period  of  investigation  (POI).  Based  on 
BIA,  we  determine  the  net  subsidies  to 
be  2.08  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 


in  Austria  of  certain  cold-rolled  carbon 
steel  flat  products. 

Petitioners  note  that  we  found  VAAG 
to  have  used  the  osterreichische 
Kontrollbank  Aktiengesellschaft  (OKB) 
Export  Financing  program  in  Final 
Affirmative  Countervailing  Duty 
Determination  of  Certain  Carbon  Steel 
Products  from  Austria  (Carbon  Steel),  50 
FR  33369  (August  19. 1985}.  While 
VAAG  may  have  used  the  OKB  Export 
Financing  program  in  1984.  we 
determine  that  VAAG  and  VAS  would 
not  use  any  export  financing  or 
insurance  programs  or  a  tax  deferral 
program  for  export  receivables  after 
1987  because,  as  holding  companies, 
neither  would  export.  Therefore,  we 
find  it  reasonable  to  conclude,  as  BIA, 
that  VAAG  and  VAS  received  only  the 
equity  infusions  and  grants  described 
above. 

General  Issues 

Several  issues  raised  by  interested 
parties  In  this  investigation  and  in  other 
CVTD  investigations  of  certain  steel 
products  from  various  countries  were 
not  case-specific  but  rather  general  in 
nature.  These  included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 
The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  this 
notice. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  POI)  is 
calendar  year  1991.  which  corresponds 
to  the  fiscal  year  of  VA  Linz. 

In  determining  the  subsidies  received 
under  the  various  programs  described 
below,  we  calculated  a  country-wide 
rate  for  each  program.  This  rate  equaled 
the  ad  valorem  subsidy  received  by  VA 
Linz  because  it  is  the  sole  Austrian 
exporter  of  the  subject  merchandise. 
The  rates  for  all  programs  were  then 
summed  to  arrive  at  the  final  subsidy 
rate  listed  in  the  Suspension  of 
Liquidation  section,  below. 

Based  upon  our  analysis  of  the 
petition  and  the  verified  responses  to 
our  questionnaires,  we  determine  the 
following: 
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Equitywonh'ness 

A  detail-^d  eoui'y\\'orthiiMi« analysis 
can  be  foun'3   n  Appendix  2  of  the 
Concurrence  Memorandum  dated  June 
y,  1993.  A  summary  of  that  ara'vsis 
follows 

In  this  m  .■»*stigation.  the  De;:art;:,i,iU 
preliminarily  deteniuned  VAAG  tj  t>i 
Lnecjuityworthy  in  the  penod  1-^78—84. 
"^his  concurxi  w]'.h  our  decision  in 
Carbon  Stetjj   in  which  we  determined 
V  AAG  to  be  un*K|uit)'wonhy  d..ring  the 
some  penod  Respondents  hav  ■  not 
questioned  tras  and  no  additional 
information  ctnceraing  that  ptnod  hos 
cume  to  li^yht  Therefore,  we  dt-'omnae 
VAAG  to  be  unequityworthy  during 
1978-^4. 

In  our  preliminary  determina'.on,  wo 
also  foun>i  VAAG  to  be  unequi'yworthy 
1  1^86  Respondents  have  claimed  that 
•he  Department  should  include  in  its 
analysis  additional  information 
available  in  1586  Th.s  information, 
which  the  D^^p'Tftment  did  not  consider 
.or  the  preliminary  determination,  is 
two  cost-cufting  studies  and 
'^structunni?  plans 

One  of  the  studies  prepared  by  VA-AG 
((.tilled  "VA  Neu")  was  not  supplied  in 
ti'^.e  response  and  was  first  available  to 
tne  Depfirtment  at  verification   Because 
'esponoents  did  not  suppiv  ihe 
iJepartment  with  tnis  study  or  an 
adequate  summary  of  this  study  prior  to 
verification,  thereby  denying  tlie 
Depnrtrrent  and  pet;:inners  an  adequate 
cpponunity  to  analyze  its  contents,  we 
G-'!ermine  that  any  information 
contained  therein  cannot  be  considered 
in  the  Department's  analysis. 

The  other  study  was  pref>an.vj  bv 
McKmsey  4  Company  ("the  Mi,-Kins»-y 
study"].  This  study  was  a  cost-cutting 
studv  done  for  the  steel  division  which 
be<^me  VA  Lmz  Despite  an  explicit 
rpque<^*  bv  the  Department  that 
respondents  submit  this  study  in  full 
(see  Letter  from  Susan  H  Kiuhbach  to 
Honorable  Dr  Freidnch  Hf>ess  dated 
December  8.  1992)  so  that  it  could  be 
properly  analyzed,  only  a  summary  and 
sample  pages  were  submitted 
immediately  prior  to  verification. 
Respondents  ar^e  that  this  study  was 
too  voluminous  to  translate  and  submit. 

A  summary  of  a  voluminous  study 
such  as  this  may  be  considered  adequitf:' 
if  it  thoroughly  reviews  such  asp*Kls  -is 
the  scope  and  purpose  of  the  analysis, 
the  methodological  approach  used,  and 
the  conclusions  drawn  These  aspe<^cS 
are  necessary  so  that  the  Deparment 
and  petitioners  have  a  sufficient  basis 
upon  which  to  evaluate  the  study  prrr 
to  venfication  The  summary  provided 
by  respondents  falls  well  short   )f  tne 
information  needed  on  the  reccrd  tc 
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perform  such  an  evaluation.  Therefore, 
we  did  not  consider  the  contents  of  the 
McKinsey  study  or  the  summary  in  the 
equitywonhiness  analysis 

With  respect  to  the  planned 
restructuring  of  VAAG,  a  reasonable 
private  investor  would  consider  the 
anticipated  benefits  ht)m  these  plans 
over  past  results.  No  information 
regarding  the  expected  results  from 
restructuring  was  presented  other  than 
the  information  contained  in  the  two 
studies  which  are  not  being  considered 
Thus,  there  are  no  conclusions 
regarding  the  restructuring  which  affect 
the  equityworthiness  determination. 
With  no  information  to  counter  the  past 
performance  of  VAAG,  we  determine 
VAAG  to  be  unequityworthy  in  1986. 

Since  VA  Linz  was  incorporated 
effective  1987,  our  equityworthiness 
analysis  for  1987  shifts  to  that  company. 
VA  Linz's  performance  prior  to  1987  is 
included  in  the  financial  statements  of 
VAAG.  As  discussed  above,  VAAG 
performed  poorly.  Respondents  have 
claimed,  however,  that  VA  Linz  on  its 
own  was  equityworthy  in  1987  and 
based  this  claim  on  the  restructuring 
and  the  cost-cutting  studies  discussed 
above. 

As  noted  above,  we  did  not  consider 
the  VA  Neu  or  McKinsey  studies.  In 
addition,  the  restructuring  plans 
submitted  to  Finanzierungsgarantie 
Gesellschaft  (the  Federal  Guaranty 
Corporation — FGG)  in  1987  were 
derived  from  the  VA  Neu  study.  These 
plans  were  not  submitted,  either 
entirely  or  in  summary  form,  on  the 
record  prior  to  verification.  Moreover,  as 
noted  above,  no  information  regarding 
the  expected  results  from  restructuring 
was  presented. 

Respondents  have  also  cited  VAAG's 
annual  reports  for  the  years  1984—86, 
where  references  are  made  to  the 
profitability  of  the  steel  division's 
operations  at  Linz.  For  a  reasonable 
private  investor  examining  the 
prospects  of  an  investment  in  VA  Linz 
in  1987,  such  brief  references,  devoid  of 
any  financial  data,  would  not  provide  a 
su^cient  basis  to  counteract  the  actual, 
documented,  poor  performance 
contained  in  the  remainder  of  VAAG's 
annual  reports.  While  we  recognize  that 
VAAG's  financial  data  reflects  more 
than  just  VA  Linz,  without  any 
additional  information,  we  are 
compelled  to  rely  on  VAAG's  results  as 
a  surrogate  for  VA  Linz. 

We  gathered  at  verifiraf  ion  an  internal 
OIAG  memorandum  whirh  contained 
profit  forecasts  for  the  steel  division  at 
VA  Linz.  No  analysis  was  asso<  ia'ed 
with  this  memorandum  which  a  private 
investor  could  examine  in  order  to 
determine  its  accuracy. 


Therefore  we  determine  VA  Linz  to 
be  unoquitvwonhy  in  1967  because  the 
evidence  submitted  does  not  provide  a 
sufficient  evidentiary  basis  to  overcome 
the  historical  rt^cord  of  poor 
performance  by  V\.AC 

As  di.srus.sed  above,  we  are  applying 
partial  BIA  and  assuming  :hat  a 
proportional  amount  ot  an  equity 
infusion  received  by  VAAG  in  1987, 
while  acting  as  holding  company  for  VA 
L'nz,  benefitted  VA  Linz.  Hence,  we 
have  also  analyzed  whether  VAAG  was 
e<]uityworthy  during  1987. 

For  1987,  the  information  on  the 
record  indicates  that  VAAG  s  past 
performance  was  poor  'vVh  le  the 
restructuring  ot  VAAG  han  begun,  we 
have  no  information  regarding  forecasts 
available  in  1987  that  VAAG  as  a  whole 
would  begin  to  perform  better. 
Therefore,  we  deterrrane  that  VAAG  was 
unequityworthy  in  1987. 

A  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  detennine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Austria  of  certain  steel 
products  under  the  following  programs: 

1.  Equity  (Capital)  Infusions  to  Voest- 
Alpine  AG  (V.^AG):  1983-84,  1986 

1983-1984 

The  GOA  provided  capital  infusions 
through  bsterreichische 
IndustrieholdinE-.Mctiengesellschaft 
(dlAG)  to  VAAG  while  VAAG  owned 
the  facilities  which  became  V.A  Linz,  the 
producer  of  the  subject  merchandise. 
We  verified  that  VA.AG  received  capital 
infusions  in  1983  and  1984. 

At  verification,  we  discovered  that  an 
equity  infusion  reported  by  respondents 
as  rvreived  in  1978  was  actually 
received  in  1975,  Therefore,  since  we 
have  determined  that  the  benefits  from 
non-recurring  subsidies  should  be 
allocated  over  15  years  f^^ee  Allocation 
section  of  the  General  Issues  .Appendix), 
benefits  from  this  infusion  would  not  be 
allocated  to  the  POI. 

The  1983  and  1984  infusions  were 
given  by  OIAG  pursuant  to  Law  589/ 
1983   Law  589/1983  provides  authority 
for  disbursement  of  funds  to  companies 
of  OIAG,  of  which  VAAG  is  one 
Therefore,  we  determine  the  infusions 
given  under  this  law  to  be  specific. 

As  discussed  above,  w-e  determined 
that  V.AAG  was  unequityworthy  in 
1978-84  Therefore,  these  equity 
infusions  were  given  on  terms 
inconsistent  with  commercial 
ronsidpr;!^tions. 

When  VAAG  was  restructured  and 
VA  Linz  became  a  separate  company, 
we  have  determiined  that  these  subsidies 


continue  to 
acccrdarce 
outlined  ir 
the  General 

applied  '1^* 


rontiriie  >o  henefM  <;^h'A  prrxiuction.  In 

oii'l.nsu  1-  tnfi  R«sT.r  :,.ririg  section  of 
the  (Ainnnl  iss^'-s  Appendix,  we  havp 
aptihe-i  '^<?  fo'h.-wi-:?  rr.p'hodology. 

We  div';ie*1  VA  i.iriz  s  a'^set  value  on 
Id:  ...t-'.  1    I  ;'•   .:  \  ■'  A  \i    s  total  asset 
v8/;^n  ff'  i>*':s-rr:>t':  '^  1    1  (H6  (i.e.,  pre- 
rostructuring).  Tliisraur  w^st  -(.fleets 
the  proportion  of  lotal  VA  AG  assets 
accounted  for  in  1986  by  what  became 
V  \  Li  nz  In  1987. 

We  applied  this  ratio  to  V.A.^G  s 
subsidy  amount  to  calculate  the  portion 
of  these  infusions  allocable  to  VA  Linz 
We  then  applied  the  methodology 
described  in  the  Allocation  and  Equity 
sections  of  the  General  Issues  Appendix 
to  calculate  the  benefit  to  VA  Linz  from 
these  equity  infusions.  We  divided  the 
benefit  by  total  sales  of  VA  Linz 
products  during  the  POI  On  this  basis, 
we  determine  the  net  subsidies  for  this 
program  to  be  0.20  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

1986 

Petitioners  all»ged  that  an  equity 
infusion  was  given  by  OIAG  to  VAAG 
in  1985  while  VAAG  was  the  holding 
company  for  VA  Linz.  However,  the 
responses  and  vehScation  indicate  that, 
in  fact,  these  funds  were  received  by 
VAAG  in  1986.  The  1986  capital 
infusion  was  given  as  an  advance 
payment  under  Law  298/1987  (the 
OIAG  Financing  Act).  The  companies 
eligible  to  receive  funds  were  the  same 
as  those  under  Law  589/1983. 
Therefore,  we  find  this  infusion  to  be 
specific. 

As  stated  abcve  in  the 
Equityworthiness  section,  we  determine 
\\\AG  to  be  unwquityworthy  in  1986. 
Thus,  we  determine  that  this  equity 
infusion  was  given  on  terms 
inconsistent  with  commercial 
considerations. 

To  calculate  the  beneSt  from  this 
program,  we  used  the  same 
neiiiodology  described  in  the  1978-84 
section,  ab-Qve.  'Vs  then  divided  the 
r't':;tifit  by  tcta!  ?.-ies  nf  VA  Li.^z 
prc'ducls  d'.snng  iue  ?Q]  On  this  basis, 
w6  aetennine  ibt?  iiei  subsidies  for  this 
program  to  be  0  64  percent  ad  valorfrn 
for  a.!  manufactur«rs,  Dnxiucers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  st9«i  fiat  p.^-oiL^rts. 

2  Grants  Providt^d  to  VA-AG  l^'H-Hf^ 

The  GO.*,  provided  gr3r.'„=  to  VAAG 
through  Ol/iG  dunng  the  years  1978-86. 
pursuant  to  liiw  602/1^*81.  Uw  .589 
1983,  and  Uw  298/1987,  In  driK-.n 
Steel,  the  [>partnient  found  ^ri.i.'.s 
disbursed  under  Law  6C2.'1 9.Sl  h-ki  Ujw 


589/1983  to  be  countervailable  (50  FR  at 
33370-71).  In  addition,  as  stated  above, 
we  determine  that  lienefils  provided 
undrir  I  .aw  298/1987  are  specific  and. 
hen  e  ^Tant«  under  this  law  are 
cr.'.miyr'.  ailable. 

\*  *A  'h  the  equity  infusions  to  VAAG 
dis  u.^-^Hd  above,  respondents  have 
iir^jBj  J  at  ';  e  funds  provided  by  these 
g:  ii '<  ■^■'f'rh  not  disbursed  to  facilities 
>*•  -r  produced  the  subiect 
merchandise  and,  the.'^fore,  did  not 
benefit  the  subject  merchandise.  As 
discussed  above,  the  Department  has 
addres.sed  this  issue  in  the  Denominator 
and  Rtistructuring  sections  of  the 
General  Issues  Appendix. 

In  accordanr*  with  the  Allocation 
section  of  the  General  Issues  Appendix, 
the  grant  amounts  were  combined  with 
equity  infusions  provided  under  the 
same  program  in  each  year,  if  any,  to 
determine  whather  the  amount 
exceeded  0.5  percent  of  total  VAAG 
sales  in  that  year.  In  each  year  except 
1981,  the  value  was  greater  than  0.5 
percent  of  sales.  The  1981  grant  was 
expensed  in  that  year.  To  calculate  the 
benefit  from  the  other  grants,  we  used 
the  methodology  described  in  Equity 
Infusions  to  VAAG:  1983-84. 1986 
section,  above.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  2.26  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

3.  Assumption  of  Losses  at 
Restructuring  by  VAAG  on  Behalf  of  VA 
Linz 

Petitioners  argue  that  if  VAAG 
assumed  debts  or  liabilities  of  VA  Linz 
during  the  restructuring  then  subsidies 
given  to  VAAG  after  January  1, 1987, 
could  be  used  to  liquidate  those  debts 
or  liabilities.  Petitioners  state  that 
respondents  do  not  indicate  whether 
VAAG  used  any  alleged  programs. 

At  verification,  we  examined  the 
distribution  of  liabilities  and  assets  by 
VAAG  to  its  newly  incorporated 
subsidiaries.  Any  assets  or  liabilities  not 
clearly  associated  with,  a  new 
subsidiary,  including  general  debts, 
were  retained  by  VAAG. 

We  find  no  indication  that  VAAG 
■  't>^ined  liabihties  or  poorly-performing 
assets  as  a  result  of  this  distribution 
which  were  specifically  related  to  any  of 
the  newly  created  subsidiaries, 
including  VA  Linz.  In  addition,  even 
though  VA.\G  retained  all  general 
liabilities,  it  appeared  that  VAAG 
attempted  to  allocate  some  of  the  cost 
associated  with  those  Habihtiesby 
creating  debt  oblieations  to  VAAG  on 
the  suhsiuifi'-.i's'  1.xm\-.  rhf-rnfore.  we 
conclude  tiiai  the  meitwi  I'vi-d  to 


allocate  liabilities  and  assets  to  the  new 
subsidiaries  was  reasonable  and  that  no 
countervailable  benefit  was  conferred  in 
this  action. 

However,  we  did  observe  thai  v  ..V.'^G 
retained  a  loss  carried  forward  on  its 
balance  sheets  which  was  not  assigned 
to  any  of  its  nevly  created  subsidiaries, 
including  VA  Linr.  For  VAAG,  this  loss 
carried  forward  nearly  created  a 
situation  of  negative  equity.  If  VAAG 
had  assigned  these  losses  to  its  new 
companies,  then  each  of  the  new 
companies  would  have  been  in  a 
similar,  precarious  financial  position. 
However,  equity  was  established  in  each 
company,  including  VA  Linz,  and 
VAAG  retained  all  the  losses  carried 
forward.  VAAG  later  received  funds 
from  the  GOA  under  Law  298/1987  to 
offset  these  losses. 

Consistent  with  our  analysis  of  the 
distribution  of  VAAG's  assets  and 
Uabilities  to  the  newly-formed 
subsidiaries,  we  have  concluded  that  a 
portion  of  the  losses  should  also  have 
been  allocated  to  the  subsidiaries. 

Based  on  our  analysis  of  this 
distribution,  we  determine  that  VA  Linz 
benefitted  by  not  assuming  any  losses. 
Moreover,  although  VAAG  did  not 
receive  funds  to  cover  these  losses  until 
1989,  we  have  determined  that  VA  Linz 
benefitted  in  1987  when  the 
restructuring  occurred. 

We  calculated  the  benefit  by  treating 
the  losses  not  distributed  to  VA  Linz  as 
a  grant  in  1987,  determining  VA  Linz's 
share  of  the  losses  by  reference  to  its 
asset  value  relative  to  total  VAAG 
assets. 

Using  the  methodology  outlined  in 
the  Allocation  and  Equity  sections  of 
the  General  Issues  Appendix,  we 
calculated  the  benefit  attributable  to  the 
roi  and  divided  this  amount  by  VA 
Linz's  total  sales  to  reach  an  ad  valorem 
subsidy.  On  this  basis,  we  determine  the 
net  subsidies  for  this  program  to  be  0.76 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Austria  of  certain  cold-roUed  carbon 
steel  flat  products. 

4.  Equity  Infusion  to  VA  Linz— 1987 

Two  equity  investments  were  made  in 
VA  Linz  in  1987,  one  directly  bom 
OIAG  and  one  bom  VAAG.  The 
infusion  by  OIAG  was  made  pursuant  to 
Law  298/1987  (the  OIAG  Financing 
Act).  The  equity  Investment  by  VAAG  is 
discussed  below  under  Programs 
Determined  Not  to  be  Countervailable. 

With  respect  to  the  OIAG  infusion, 
the  companies  eligible  to  receive  funds 
under  Lav,  :  -i"^  1 987  were  the  same  as 
those  tha:  h  ait  eligible  imder  Law  589/ 
1983.  Therefore,  we  find  this  infusion  to 
be  specific  As  stated  above  in  tha 
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Equityworthmess  section,  we  determine 
VA  Linr  to  be  unequityworthy  in  1987 
Therefore,  the  OIAG  infusion  was  given 
on  terms  inconsistent  with  commercial 
considerations. 

Sinca  the  infusion  was  made  directly 
in  VA  Linz  and  VA  Linz  was  separately 
incorporated  as  of  that  year,  we 
calculate  the  benefit  from  the  enun 
ecjuity  infasicn   :>'ng  the  method oiogv 
descnbed  in  the  Allocation  and  Equity 
sections  of  the  General  Issues  App)endix. 
We  divided  the  calculaitsd  benefit  by 
tcta]  sales  of  VA  Linz  during  the  POI  to 
determine  the  ad  vaiorem  subsidv  On 
this  basis,  we  determine  the  net 
subsidies  for  this  program  to  b«  0.10 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
m  Austria  of  certain  ccld-roUed  carbon 
steel  flat  products. 

5  Income  Tax  Deferral  on  Export 
Receivables 

Under  this  program,  the  GO.\, 
pursuant  to  section  6(2jic)  of  the 
Austrian  Lncome  Tax  Law  (EStG), 
permits  Austnan  companies  to  deduct 
from  their  taxable  income  and  place  in 
a  reserve  15  percent  of  rt^ceivables 
originating  from  exports  This  income 
remains  tax  exempt  until  payment  on 
the  receivable  is  made 

Pet'.uoners  ailese  that  this  confers  a 
countervaiiable  b«ndf;t  b«»cause  by 
deferring  payment  of  taxes  on  export 
receivables,  an  UTterBSt-frwe  loan  is  being 
provided  to  the  exporter  for  the  deferral 
penod.  Respondents  argue  that  this 
program  is  not  a  subsidy  but,  rather, 
exists  to  provide  companies  a 
mechanism  for  deahng  wiLh  the  risks 
assoaated  w\ih  export  receivables.  VA 
Linz  also  argues  that,  due  to  the  fact  that 
the  conglomerate,  VAS,  incurred  losses 
during  the  POI.  it  paid  no  taxes. 
Therefore,  it  did  not  benefit  from  the 
program 

Regardless  of  accounting  rules  which 
require  Austnan  corporations  to  reflect 
Lhe  actual  market  value  of  assets  in  their 
books,  incluchng  nsitmess  of 
receivables,  this  program  specifically 
provides  that  a  portion  of  export 
receivables  may  be  placed  in  a  reserve 
and  go  untaxed.  There  is  no  similar 
provision  for  domestic  receivables. 
Thus,  we  determine  that  this  program 
provides  a  countervaiiable  benefit  to 
exporters. 

However,  we  find  no  benefit  to  VA 
Linz  during  the  POI  because  VAS  did 
not  pay  taxes  m  1991  and.  hence,  no 
taxes  were  deterred 

B.  Pwgram  Determined  \'ot  to  be 
Countervaiiable 

We  determine  that  the  following 
program  does  not  provide  subsidies  to 


manufacturers,  producers,  or  exporters 
in  Austria  of  certain  steel  products; 

Equity  Investment  in  VA  Linz  by 
VAAG:  1987. 

When  VAAG  restructured  in  1987  and 
formed  separate,  inco.rporated 
subsidiaries,  the  start-up  equity  was 
merely  a  result  of  the  distxibution  of  its 
pre-existing  assets  and  iiabilibes  to  \'.\ 
Linz.  As  stated  above,  we  determine  this 
distribution  to  be  reasonable,  with  the 
exception  of  the  retention  of  losses  by 
VAAG.  Thus,  benefits  to  VA  Linz  by  the 
equity  investment  from  V.AAG  are 
captiired  in  the  Assumption  of  Losses  at 
Restructuring  by  VAAG  on  Behalf  of  V.\ 
Linz  program,  above. 

C.  Programs  Determined  Not  to  be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Austria  of  certain  steel  products: 

1.  Grants  to  VEW:  1981-1987 

2.  OKB  Export  Financing 

■3.  Foreign  Investment  Credits 
4.  OKB  Export  Insurance 

D.  Program  Determined  Not  to  Exist 

Loan  Guarantee  Program  Under  Lav, 
569/1978 

Petitioners  alleged  that  under  section 
77  of  the  Insurance  Supervisory  Law  of 
October  18, 1976  (Law  569/1978).  the 
GOA  provided  guarantees  on  loans 
issued  by  Austrian  insurance  companies 
to  VAAG,  Petitioners  further  alleged 
that  there  is  no  evidence  that  VAAG 
paid  for  the  guarantees  and.  thenafore. 
these  guarantees  were  provided  at  a  rate 
lower  than  commercially  available 
guarantees.  The  guarantees  also 
permitted  VAAG  and  VAS  to  obtain 
financing  at  a  lower  rate  than  they 
would  otherwise  have  had  to  pay. 

We  discovered  at  verification, 
however,  that  section  77  of  this  law  did 
not  provide  for  the  GOA  to  give 
guarantees  to  companies  but  rather 
provided  guidelines  for  insurance 
companies'  investments  Therefore,  we 
determine  that  this  program  dof  s  not 
exist. 

Interested  Party  Comments 

The  following  are  country-specific 
comments  only.  All  other  issues  are 
either  addressed  in  the  sections  above  or 
in  the  General  Issues  Appendix. 

Comment  1:  Petitioners  state  that  the 
1989-90  equity  infusions  to  VA  Linz, 
which  the  Department  prehminanly 
determined  to  be  not  countervaiiable, 
were  given  to  VA  Linz  by  V.\AG  in 
1987.  The  Department  verified  that 
VAAG  was  subsequently  reimbursed  by 
blAG  for  these  infusions  in  1989-90 
under  Law  298/1987.  Insofar  as  VAAG 


was  merely  a  holding  company  with  no 
operations,  the  only  need  for  an 
infusion  from  OIAG  was  to  reimburse 
\'.AAG  for  its  infusions  to  V.^  Linz. 
Petitioners  argue,  therefore,  that  19R7  is 
the  year  in  which  the  equity  infusion 
was  made 

Respondents  argue  that  the  initial 
equity  infusion  of  .\S  3,700  million  in 
1987  was  provided  to  V.^  Linz  by 
VAAG,  not  the  GO.A..  Moreover,  there 
was  no  rwal  transfer  of  hinds  from 
VA-^G  to  VA  Linz;  this  was  merely  a 
paper  transaction.  Respondents  assert 
that  the  proper  years  of  focus  are  1989- 
90,  when  tlie  GOA  provided  actual 
hinds  to  V.A.AG  to  refinance  the  equity 
position  it  had  previously  taken  in  VA 
Lin.z.  !n  addition,  OLAG  and  its 
companies  were  requin?d  to  fulfill 
conditions  [e.g.,  submit  business  plans) 
before  any  funds  were  disbursed 
Therefore,  the  equity  infusions  took 
place  only  when  the  conditions  were 
met.  which  was  in  1989-90. 

DOC  Position:  As  stated  above  in  the 
Assumption  of  Losses  By  VAAG  on 
Behalf  of  VA  Linz  arid  the  Equity 
Investment  m  VA  Linz;  1987  programs, 
the  equity  investment  in  V.A  Linz  by 
V.\.\G  in  1987  was  merely  a 
redistribution  of  existing  assets. 
However.  VAAG  also  retained  losses 
instead  of  distributing  *ii^m  to  its  newly 
incorporated  subsidiri.'^es.  We  have 
determined  that  VAAG's  failure  to 
distribute  these  losses  to  the  new 
subsidiaries  amounted  to  a  grant  in  VA 
Linz,  Although  V.\AG  was  not 
reimbursed  fcr  this  grant  by  OIAG  until 
1989-90,  ti-ie  benefit  to  VA'Lmz 
occurred  at  the  time  of  restructuring, 
i  e  ,  when  it  received  assets  and 
liabilities  from  V.AAG, 

Comment  2  Petitioners  argue  that  the 
Departm.ent  correctly  determined  at  the 
preliminary  determination  that  Lbe 
Income  Tax  Deferral  for  Export 
Receivables  Program  conferred  a  benefit 
on  VA  Linz,  Petitioners  contend  that 
funds  placed  in  this  reserve  benefit  W 
Linz  because  VA  Linz  is  permitted  to 
defer  payment  of  taxes  on  these  funds 
until  collection  of  the  receivables  is 
made.  Petitioners  assert  that  the 
Department  should  countervail  VA 
Linz's  contributions  to  this  reserve  not 
only  in  1990  but  in  1988-89  as  well. 
These  prior  years  should  be  examined 
because  the  Austrian  Income  Tax  Law 
does  not  limit  the  time  period  for 
deferral.  The  tax  which  should  have 
been  paid  should  be  treated  as  an 
interest-free,  short-term  loan. 

Respondents  contend  that  this 
program  confers  no  preferential 
treatment  on  exporters,  All  Austrian 
companies  are  req-iired  to  write  off  a 
portion  of  assets  in  accordance  with  the 
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-sKi  'isscKii.'stfKi  with  tiiese  ass. 
Therefore,  tr.e  benefits  art?  rot 


export  sales  (see  Cun-/\;Ti  07)  v. 
United  States.  664  F  Supp   1444.  1450 
(QT  1984)).  Respondents  Bisa  mainlain 
that  the  law  does.  In  fact,  indicate  there 
to  be  a  time  limit  on  the  p*"riod  for 
deferral. 

DOC  Position:  The  issue  of  whether 
this  program  is  countervailable  is 
addressed  in  the  Income  Tax  Deferral 
for  Export  Receivables  Program  section, 
above.  Furthermore,  because  we  find  no 
benefit  from  ih;i  pr-grim  to  VA  Unz 
during  the  PiVi  no  L.ficulation  of 
benefits  u:.  itr  'hs  program  is  required. 

Comment  3.  Petitioners  contend  that 
neither  VAAG  nor  VA  Linz  supplied 
adequate  information  regarding  its  cost 
of  long-term  debt.  Petitioners  further 
argue  thai  the  national  average  long- 
term  fixed  interest  rates  provided  by  the 
GOA  relate  to  "s.ngle  issue"  bonds,  as 
listed  in  the  Austrian  National  Bank 
anr.ua!  r^^p ort.  Petitioners  assert  that  the 
rates  f  r  tl:p<;t:  I  onds,  where  the  issuer 
is  nn;  knovvTi.  were  lower  than  the  rates 
on  bonds  issued  by  low-risk  borrowers. 
This  makes  the  use  of  single  issue  rates 
highly  questionable.  VAAG,  a  borrower 
of  considerable  risk,  has  not  shown,  nor 
can  the  Department  assume,  that  it 
could  have  borrowed  or  floated  bonds  at 
such  rates. 

Petitioners  also  contend  that  the 
Department  should  not  use  the  long- 
term  cost  of  debt  reported  !  v  VA  Linz 
for  1987-91.  In  1987,  VA  Lmz  was 
newly  incorporated;  therefore,  it  had  no 
debt  on  which  a  long-term  rate  could  be 
based.  For  1988-91,  VA  Linz  incorrectly 
calculated  its  cost  of  long-term  debt  on 
the  loans  outstanding  during  the 
relevant  period  instead  of  basing  it  o:, 
new  loans  taken  out  in  that  period  (see, 
eg.  Preliminary  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Mexico,  57  FR  57813.  57816 
(December  7, 1992)).  Petitioners  argue 
that  the  Department  should  use.  as  BLA. 
the  commercial  interest  rates  for  loans 
from  banks  to  prime  customers 
subnutted  in  its  petition. 

Respondents  argue  that  the 
LVpartirient  should  use  VA  Liaz's  cost 
of  long-term  debt  for  the  years  1987- 
1991  and  the  national  average  !on«-term 
interest  rates  the  GOA  provided  fcr  the 
\ears  prior  to  1987  \'A  Linz's  reportad 
interest  rates  were  based  on  the  loiin 
ar-iount  outstanding  each  yjar,  not  the 
li--i:i.-.  taken  out  to  the  relevant  period. 
Respondents  contend  that  neither  the 
Department's  Proposed  Repjlations 
iCounter.'ajUng  Duties  Notii  e  of 
FVoposed  Rulemaking  and  Rt-:,;i'«st  f!;.,- 
Public  Comments,  54  FR  23'lf«;  UMay  31, 
■ '-^9))  (Proposed  Regulations)  nor  its 
quijstionnaire  require  respondents  to 


rs  p.;.r;  the  mtervst  rhtes  for  loans  taken 
out  m  a  pt  'lou.  F^tt.tr,  the 
questionnaire  requests  the  cost  of  long- 
term  debt  incurred  in  a  period. 

For  the  period  prior  to  1987, 
respondents  argue  that  'h-^  long-term 
rates  reported  by  the  GOA  represent 
average  yields  for  newly  issued  bonds  as 
opposed  to  secondary  market  yields. 
Since  large  companies  In  Austria  use 
the  bond  market  to  raise  funds,  this  is 
an  appropriate  measure.  It  would  be 
inappropriate,  respondents  argue,  to  use 
bank  interest  rates,  as  offered  by 
petitioners,  since  only  small-  and 
medium-sized  companies  use  banks  for 
financing.  Respondents  contend  that 
petitioners'  interest  rates  are  short-term 
and  merely  a  sample  of  rates,  while  the 
GOA's  rates  are  more  technically 
precise. 

DOC  Position:  We  verified  that  the 
rates  reported  by  VA  Linz  for  1987-91 
corresponded  to  its  cost  of  long-term 
debt  outstanding  in  each  year  rather 
than  the  cost  of  long-term  debt  taken  out 
in  each  year.  We  regret  that  the 
Department's  questionnaire  may  have 
been  vague  by  asking  for  the  company's 
cost  of  long-term  fixed  rate  debt 
incurred  in  each  year.  However,  at 
verification  we  gave  respondents  the 
opportunity  to  amend  their  calculations 
to  reflect  the  Department's  methodology 
and  they  chose  not  to  do  so. 

In  calculating  benchmarks  and 
discount  rates,  we  seek  the  cost  of  long- 
term  fixed  rate  loans  raised  in  a 
particular  year  because  we  are 
attempting  to  obtain  a  rate  which  would 
make  the  company  indifferent,  at  the 
time  the  grant  was  approved,  between 
receiving  a  grant  in  a  lump  sum  versus 
in  equal  installments  over  time.  The 
interest  rate  obtained  by  the  firm  at  the 
point  the  grant  is  received  best  achieves 
this  result. 

Since  no  company-specific  discoiuit 
rates  are  available,  section  355.49(b)(2) 
of  the  Proposed  Regulations  directs  us 
to  use  a  national  average  interest  rate. 
We  have  determined  that  the  secondary 
market  yields  for  industry  bonds,  as 
listed  in  the  1991  Austrian  National 
Bank  (ANB)  Annual  Report  imder  the 
category  "Industry  and  other  Austrian 
issuers,"  is  the  most  appropriate  rate. 

First,  we  confirmed  at  verification 
that  large  Austrian  firms  obtain 
financing  through  the  bond  market,  not 
through  commercial  bank  loans. 
Second,  the  bond  rate  provided  to  the 
Department  in  the  rf^sponse,  and 
sourced  from  tht-  ANP  A  nnual  Report, 
was  dominated  hv  CX).\  i>onds.  We 
prefer  to  use  a  rate  wbicri  is  reflective 
of  commercial  rather  than  government 
borrowing  where  possible. 


Of  the  other  bond  rates  Usted  in  the 
ANB  Annual  Report,  only  three  were 
reflective  of  non-govemment  activities: 
the  power  supply  industry,  industry  and 
other  Austrian  issuers:  and  banks.  "The 
rates  for  the  pr  v^t  '  «   pply  industry  and 
banks  may  reCect  special  characteristics 
of  those  industries.  Therefore,  we  have 
chosen  the  broader  category,  "Industry 
and  other  Austrian  Issuers,"  as  the 
source  for  our  discount  rates. 

The  1991  ANB  Annual  Report  did  not 
contain  rates  for  the  period  prior  to 
1982.  At  verification,  we  collected  the 
same  table,  as  referenced  above,  from  an 
earlier  ANB  publication.  However,  this 
table  did  not  contain  a  column  for 
"Industry  and  other  Austrian  issuers" 
but  rather  just  "Other  issuers."  Because 
it  appears  that  this  column  most  closely 
corresponds  to  the  "Industry  and  other 
Austrian  issuers"  column,  we  have  used 
these  bond  rates  as  discount  rates  for  the 
period  1977-81. 

Finally,  petitioners'  objections  to  the 
use  of  bond  rates  are  without  merit. 
Based  on  our  conversations  with 
officials  from  the  ANB  and  from  a 
commercial  bank,  as  reflected  in  the 
verifications  reports,  we  are  satisfied 
that  these  bond  rates  pro\ide  an 
accurate  measure  of  what  it  would  cost 
a  large  company  to  raise  capital  in  a 
given  year.  Petitioners'  assertion  that 
VAAG  was  a  creditor  of  considerable 
risk,  to  whom  these  rates  do  not  apply, 
is  an  allegation  of  uncreditworthiness 
which  should  have  been  raised  at  a 
point  earlier  in  this  investigation,  not  in 
petitioners'  briefs.  In  addition,  because 
we  consider  the  ANB  information  to  be 
accurate  and  reUable.  there  is  no  need 
to  resort  to  the  petition  for  the  discount 
rates. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
pubUc  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Susp-t^nsitin  of  i.iquiadtiiin 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  hquidation  of  all  entries  of 
certain  steel  products  from  Austria 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
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December  7,  1992,  the  date  of 
publication  of  our  prelimman.' 
determination  in  the  Federal  Register 
This  finai  CVD  determination  was 
aligned  with  the  final  antidumping  duty 
determinations  on  certain  steel  products 
from  various  countries,  pursuant  to 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (sec-tion  705(ai(l)  of  tt^.e  Act). 

Under  article  5,  paragraph  3  of  the 
GATT  Subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  afRrmative 
determinations  of  subsidization  and 
injury  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
sub)ect  merchandise  entered  between 
December  7,  1992.  and  April  6,  1993. 
We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act.  if  the  International  Trade 
Commission  (ITC)  issues  a  final 
affirmative  imury  determination,  and 
will  r**quire  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  m  the  amounts  indicated 
beinw 

Certain  Cx)ld-Rolled  Carton  Stwl  Flat 
Products 

duntry-Wide  Ad  Valoivm  Rate 6.04% 

PTC  Notification 

In  a(  cordar.i  e  with  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
dtfterniinafion.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation  We  will  allow  the  ITC 
access  to  all  pnvileged  and  business 
proprietary  information  in  our  files, 
proM'l^-fi  "Mm  rrc  ;  onfirms  that  it  will 
not  disc.jse  sacr;  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
(  onsent  of  the  Deputy  Assistant 
Secreiarv  f  jr  Investigations,  Import 
Administration 

if  the  ITC  determines  that  material 
miurv'.  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
FTC  determines  that  such  injury  does 
exist,  we  will  issue  a  CVD  order. 
directing  Customs  officers  to  assess 
countervailing  duties  on  entries  of 
certain  steel  products  from  Austria. 


Return  or  Destruction  of  Propnetary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (^^PO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  propnetary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355  34(d) 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  167ld(d)  and  19  CFR 
355.20(a)(4). 

Dated:  June  21, 1993. 
JoMph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

S»  npp  \pp«'ndix 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise,  as 
outlined  below.  Although  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  and 
the  scope  of  these  proceedings  are 
dispositive. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  hot-rolled 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
sup>erimposed  layers),  or  in  straight 
lengths  which  are  less  than  4  75 
millimeters  in  thickness  and  of  a  width 
measuring  at  least  10  times  the 
thickness,  as  currently  classifiable  in  the 
HTS  under  item  numbers  7208.11.0000, 
7208.12.0000,  7208.13.1000. 
7208.13.5000.  7208.14.1000, 
7208.14.5000,  7208.21.1000, 
7208.21.5000,  7208.22.1000. 
7208.22.5000.  7208.23.1000. 
7208.23.5030.  7208.23.5090, 
7208.24,1000.  7208.24.5030. 
7208.24.5090,  7208.34.1000. 
7208.34.5000,  7208.35.1000, 
7208.35.5000.  7208.44.0000. 
7208.45.0000.  7208.90.0000, 
7210.70.3000,  7210.90.9000. 
7211.12.0000,  7211.19,1000, 
7211.19.5000,  7211.22.0090, 
7211.29.1000.  7211.29.3000, 
7211.29.5000,  7211.29.7030, 
7211.29.7060,  7211.29.7090. 
7211.90.0000.  7212.40.1000. 


7212.40  5000,  7212  riO  0000. 
7214  30  0000,  7214  40  0010, 
7214  50  0010,  7214  BO  0010,  and 
7215.90,5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges  Excluded  from  these 
investigations  are  certain  seat  belt 
retractor  spring  steel  and  certain  carbon 
band  saw  steel,  v\hich  are  defined 
respectively  by  the  following 
specifications: 

Certain  Seat  Belt  Fetractor  Spring  Steel 

Chemical  Composition; 

Carbon— 1.21%-!. 35% 

Manganese— 0.15% 0.35% 

Phosphorus — 0.025%  maximum 
Sulphur — 0  010%  maximum 
Silicon— 0.10%— 0.25% 
Aluminum — 0.015%  maximum 
Chromium— 0.10%-0. 30% 
Copper — 0,15%  maximum 

Microstructure: 

Must  be  fully  sorbific  with  carbide  size  » 
absolute  maximum. 

Width: 

14  inches  maximum 
Thickness: 

0.07  inch-0.125inch 

Certain  Carbon  Band  Saw  Steel 

Chemical  Composition: 

Carbon— 0  78%-O.83% 
Manganese — 0.35%-0.50% 
Phosphorus — 0.020%  maximum 
Sulphur — 0  008%  maximum 
Silicon— <J.10%-0. 20% 
Aluminum— 0.020%-O.060% 
Chromium— 0.05%-0.1 5% 
Copper — 0.12%  maximum 

Non-Metallic  Inclusion  Rating: 

(1)  IPSI  10,000  maximum 

(2)  ASTM  E45 

A:  2  maximum 

B  and  C:  1  maximum 

D:  1  maximum 

(3)  DIN  50602 

SS:  maximum  3 
OA:  maximum  1 
OS:  maximum  1 
OG:  maximum  2 

Banding: 

il  maximum 

Decarburization: 

Complet»>=0  0005  inch  maximum 
Total=0  002  inch  maximum 

Width: 

14  inches  maximum 
Thickness- 

0.07  inch-0.:25  inch 
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Certain  Coid-Roi'ed  Carb'-;n  Steel  Flat 
Prfiducts 

These  products  include  cold-rolled 
(rxjid-rediiced)  carbon  steel  flat-rolled 

products,  of  rwctangular  shap^e,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  pain*ed.  varnished  or 
roated  with  plastics  or  other 
nonmetaliic  substances,  in  cods 
(whether  or  not  in  successively 
superimposed  laversj  and  of  a  width  of 
0  5  inch  or  greater  or  m  stjaight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  e  width  of  0,5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  .f  ■:;f  a 
tliickness  of  4  75  miiiinieters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
;he  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209,11  0000,  "209  12  0030, 
7209.12.0090,7209,13  0030, 
7209,13,0090,  7209.14.0030, 
7209,14  0090.  7209,21  0000. 
7209,22,0000.  7209  2,-^  0000. 
•'209,24  1000,7209,24  5000, 
-209,31  0000.  7209-32.0000. 
7209.33,0000   7209  34.0000. 
7209,41  0000.  7209  42  0000, 
7209  43  0000,  7209.44.0000. 
7209  90  0000.  7210.70.3000. 
7210.90,9000,  7211.30.1030, 
7211.30,1090,  7211.30,3000, 
7211,30,5000,  7211  411000. 
7211  41,3030,  7211  41  3090, 
7211,41.5000,  7211,41,7030. 
7211.41.7060,  7211,41  7090, 
7211  49  1030,  7211  49.1090, 
7211  49  3000,  7211  49,5030. 
7211  49  5060,  7211,49.5090, 
7211  90  0000,  7212  40.1000, 
7212,40  5000,  7212  50, 0000, 
7217,11,1000,  7217.11.2000, 
7217  11,3000,  7217,19  1000. 
7217,19  5000,  7217,21,1000, 
721-'  29,1000,  7217.29,5000, 
7217.31  1000,  7217,39.1000,  and 
7217  39  5000,  Included  in  these 
investigations  are  fiat-rolled  products  of 
nonrectangular  cross-seclion  where 
such  cross-sectjon  is  achieved 
subsequent  to  the  rolling  prt)cess  (i.e., 
products  which  have  been  "worked 
ai^er  rolling") — for  exairple,  products 
which  have  been  bevehed  or  rounded  at 
the  edges.  Excluded  from  Uiese 
investigations  is  certain  shadow  mask 
steel,  i.e.,  aluminum-killed,  cold-rolled 
steel  coil  that  is  open-coil  annealed,  has 
a  carbon  content  of  less  than  0  002 
percent,  is  of  0  003  to  0.012  inch  in 
thickness,  1 5  to  30  inches  in  width,  and 
has  on  ultra  fiat,  isotropic  surface. 


Ota  in  Cr-rnsinr  Pesistant  Carbon 

St^■f'!  F::it  Produc-ts 

Thesp  pr  ducts  include  flat-rolled 
:a:*nin  stet^.  nr.  ^ucts,  of  rectangular 
shcpo  eitn^tr  <J,nd.  plated,  or  coated 
w  .n  '    n  «,  n  THSistant  metals  such  as 
7.;c      ..  i[ii,;ur.    sr  zino-,  aluminum-, 
i.,,.x»-;   <:r  irotvbas''>-i  alloys,  whether  or 
i;  !  {  crrugated  or  painted,  varnished  or 
r  >)tt-;  vvith  plastics  or  other 
n     .:    t)  i.    substances  in  addition  to 
;"  -  "  •:     (      .atn*^  in  coils  (whether  or 
not  i;.  SuLcessr.  fc.y  superimposed 
layers]  and  of  a  width  of  0  5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  miUimeters, 
a:-^  ./  a  w  ;i:h  of  0.5  inch  or  greater  and 
wcicb  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
item  numbers  7210.31.0000, 
7210.39.0000,  7210,41,0000. 
7210.49.0030,  7210,49.0090, 
7210.60.0000,  7210.70.6030. 
7210.70.6060,  7210,70.6090, 
7210.90.1000,  7210.90.6000. 
7210.90.9000,  7212.21.0000. 
7212.29.0000,  7212.30,1030, 
7212.30.1090,  7212.30.3000, 
7212.30.5000,  7212.40,1000. 
7212.40.5000.  7212.50.0000. 
7212.60.0000,  7215.90.1000, 
7215.90.5000,  7217.12.1000, 
7217.13.1000,  7217.19.1000, 
7217.19.5000,  7217.22.5000, 
7217.23.5000,  7217.29.1000, 
7217.29.5000,  7217.32.5000, 
7:i^  33  "^ooo,  7217.39.1000,  and 
7*.!"'  39  5lu'0.  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin.  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel  '}.  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetaliic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from,  these  investigations  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  ste^^l  in  a  20%-60%-20%  ratio. 


Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetaliic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetaliic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000. 
7208.33.1000,  7208.33.5000. 
7208.41,0000.  7208,42.0000, 
7208.43,0000,  7208.90.0000, 
7210.70.3000.  7210.90.9000. 
7211.11.0000,  7211.12.0000, 
7211,21,0000,  7211,22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  in  these  investigations  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
these  investigations  is  grade  X-70  plaie 

Interested  Party  Comments 

Comments  received  from  interesit«d 
parties  regarding  the  scope  of  these 
investigations  and  the  Departmenis 
positions  on  these  comments  are 
addressed  in  Appendix  I  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Sieel 
Flat  Products  from  Argentina  which  is 
being  published  concxirrently  with  this 

potire 

G i-.N  t RAL  i S S L  t .s  ,\i'  I '  ENDDC 

Allocation 

Issue 

Interested  parties  to  these 
investigations  have  challenged  several 
aspects  of  our  grant  allocation 
methodology  including:  (1)  The 
application  of  the  three-part  recurring/ 
nonrecurring  test  in  the  Preamble  to 
Countervailing  Ehities;  Notice  of 
Proposed  Rulemaking  and  Request  for 
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Public  Comments,  54  FR  23366  (May  31, 
1989)  fProposed  Regulations):  (2)  the 
manner  in  which  the  Department  has 
applied  the  0.50  percent  test;  and,  (31 
the  use  of  a  fifteen-year  period  for  the 
average  useful  hfe  of  assets  in  the  steel 
Industry.  Our  decision  with  respect  to 
these  issues  is  addressed  below. 

Discussion 

A.  Allocating  Benefits.  Our  pobcy 
with  respect  to  grants  is  fl)  to  expense 
recurring  grants  in  the  year  of  receipt, 
and  (2)  to  allocate  non-recumng  grants 
over  the  average  useful  hfe  of  assets  m 
the  industry,  unless  the  sum  of  grants 
provided  under  a  particular  program  is 
less  than  0,50  percent  of  a  firm  s  total 
or  export  sales  (dep)«nd;ng  on  whether 
the  program  is  a  domestic  or  export 
subsidy)  in  the  year  in  which  the  grant 
was  received.  See  section  355  49{a,!  of 
ihe  Proposed  Regulations  and  Final 
.Aifirmative  Countervailing  EXity 
Determination;  Fresh  and  Chil'.e^i 
Atlantic  Salmon  from  Norway,  56  FR 
7678  (February  25.  1991]  (Salmon  from 
Norway). 

1.  The  Racurring/'Noru-ecumng  Test. 
The  Preamble  to  the  Proposed 
Regulations  describes  those  types  of 
benefits  the  Department  has  determined 
to  be  recumng  and  hsts  three  faaors  the 
Department  has  considered  when 
deciding  whether  a  benefit  is  recurring: 

*   *   *  recurring  benefits  fbenefits  which  » 
firm  receive*,  or  ii  lifcely  to  recBive.  on  an  on- 
going basu  from  review  period  to  r?\iew 
ponod)  sliaiJ  be  expensed.  Typical  examples 
of  fuch  benefits  are  direct  tax  exempt. ons  or 
deductions,  excessive  r«<bates  of  indirwi 
taxes  OT  import  datifts  prefersntia!  prr-vision 
of  goods  and  wrvices  Factors  the 
Department  considers  in  determm.ng 
whether  a  benefit  is  recumng  are:  (I) 
Whether  the  program  providing  the  benefit  is 
excepnonai  '  1  >  whetJaer  the  program  is 
long-standina  i  '  l  whether  there  is  any  reason 
to  believe  '.'i^'  '.Te  prognm  will  net  contmae 
into  the  fur,— 

See  the  Pt'  .  •  -^ed  Regulations.  In  trie 
prelimina'-v  determinations  of  these 
investigatioris.  we  stated  that  we 
mtended  to  r^»€xamine  the  approach  to 
distinguishma  recurring  from  non- 
recurring btirmfits  set  forth  in  the  three- 
part  test  found  in  the  Preamble  of  the 
Proposed  Regulations. 

In  four  final  determinations 
subsequent  to  the  preliminary 
determinations  in  these  investigations, 
we  modified  the  test  for  deciding 
recurring/nonrecurring  issues  For 
example,  in  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot  Rolled  Lead  and  Bismuth 
Cartxin  Steel  Products  from  France.  58 
FR  6221  Oanuary  27,  1993)  (France 
Bismuth)  we  stated  the  following: 


We  have  crm.sidered  the  grants  •   •   • 
d«s«Tibed  below  to  be  non-recumng  •   •   • 
because  the  benefits  are  exceptional,  the 
recipient  cannot  expect  to  receive  benefits  on 
an  ongoing  basis  from  review  period  to 
review  penod  and/ or  the  provision  of  funds 
t)y  the  govsmmen'  must  tie  approved  every 
year 

See  Franre  Bismuth  Wo  have  adopted 
this  revised  test  for  these  final 
determinations.  We  consider  this  test  to 
t>e  more  appropnate  than  the  one 
described  m  the  Preamble  of  the 
Proposed  Regulations  for  two  reasons. 
First,  this  test  makes  it  clear  that  the 
Department's  focus  should  be  on  the 
nature  of  the  benefit  prrjvided  to  the 
recipient  Secondly,  this  modified  test 
omits  the  la.st  two  factors  cited  in  the 
Preamble  to  the  Proposed  Regulations 
(i  e.,  is  the  program  longstanding  and 
w:l!  it  continue  in  the  future).  These 
two  factors  have  not  pmven  helpful  in 
evaluating  the  nature  of  the  benefit  to 
the  recipient  and  have  been  difficult  to 
interpret  and  apply  in  practice.  While 
we  do  not  consider  that  these  two 
factors  are  necessanly  irrelevant,  their 
prominence  in  the  three-part  test  of  the 
Preamble  to  Lhe  Proposed  Regulations 
was  misplaced 

If  anv  of  tne  questions  in  the  modified 
test  are  answered  affirmatively,  ll-.e 
benefit  provided  will  generally  be 
considered  nonrecurring  and  we  will 
allocate  the  benefit  over  time.  In 
applying  the  modified  test  in  these 
investigations,  we  have  generally 
considered  the  following  types  of 
benefits  to  be  nonrecurring:  equity 
infusions,  research  and  development 
grants,  grants  for  loss  coverage,  grants 
for  the  purchase  of  fixed  assets,  debt 
forgiveness,  and  assumption  of  debt 
(including  payments  of  principal  and 
interest)  In  addition  to  Lhe  recurring 
benefits  listed  in  the  Preamble  of  Lhe 
Proposed  Reyiilations.  we  generally 
have  considered  the  following  types  of 
benefits  to  be  recumng:  freight 
subsidies,  export  promotion  assistance, 
early  retirement  payments,  worker 
assistance,  worker  training,  wage 
subsidies,  pnce  support  payments, 
electricity  discounts  and  upstream 
subsidies. 

This  list  of  the  types  of  subsidies  the 
Department  has  normally  considered 
nonrecurring  and  recurring  is  provided 
for  illustrative  purposes  only  and 
should  not  be  construed  as  a  definitive 
rule.  Of  course,  such  a  list  is  not 
exhaustive.  The  unique  factual 
circumstanres  of  a  particular  case  may 
indicate  that  a  program  listed  generally 
as  recurring  be  found  nonrecurring  or 
vice  versa  The  list  is  proffered  to  offer 
general  guidance  to  both  the  U.S. 
industry  and  foreign  respondents. 


Under  the  modified  test,  we  are 
attempting  to  analyze  the  freouency  and 
"automaticity"  with  which  a  oenefit  is 
provided.  "Exceptional"  benefits  are 
those  types  of  benefits  which  are  not 
received  on  a  regular  and  predictable 
basis;  the  recipient  cannot  expect  to 
receive  the  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 
The  element  of  "government  approval" 
relates  to  the  issue  of  whether  the 
program  provides  benefits 
auton^tically,  essentially  as  an 
entitlement,  or  whether  it  requires  a 
formal  application  and/or  specific 
government  approval  prior  to  the 
provision  of  each  yearly  benefit.  The 
approval  of  benefits  under  the  latter 
type  of  program  cannot  be  assumed  and 
is  not  automatic.  The  receipt  of  a  benefit 
after  merely  filling  out  the  appropriate 
forms  (e.g.,  tax  benefits)  or,  after  initial 
qualification  for  yearly  benefits  under  a 
program  (e.g.,  some  types  of  price 
support  programs),  would  meet  the 
automaticity  part  of  the  test. 

One  particular  recurring/nonrecurring 
issue  which  has  arisen  in  several  of 
these  investigations  involves  the 
government  provision  of  equity  in 
numerous  years.  While  receipt  of 
government  equity  infusions  may  not 
require  an  application,  it  does  require 
some  t\'pe  of  special  budgetary 
authorization  or  government  approval 
prior  to  Lhe  provision  of  funds. 
Therefore,  we  consider  equity  infusions 
to  constitute  nonrecurring  benefits 
because  the  government  must  approve 
or  authorize  eacJi  individual 
expenditure  prior  to  the  provision  of 
funds. 

In  general,  we  have  determined  that 
the  vast  majority  of  grants  examined  in 
these  investigations,  unless  otherwise 
noted,  are  nonrecurring  under  the 
modified  test. 

2,  The  0.50  Percent  Test.  As  noted 
above,  our  policy  is  to  allocate 
nonrecurring  grants  over  Lhe  useful  life 
of  assets  in  the  industry  being 
investigated  unless  the  sum  of  grants 
provided  under  a  particular  program  in 
a  given  year  is  less  than  0.50  percent  of 
a  firm's  total  or  export  sales  (depending 
on  whether  the  program  is  a  domestic  or 
export  subsidy)  in  the  year  in  which  the 
grant  was  received.  We  have  decided  to 
continue  to  apply  this  test  on  a  program- 
by-program  basis  rather  than  applying 
the  test  against  the  aggregate  amount  of 
benefits  received  under  all  programs. 
We  determine  that  this  is  consistent 
with  our  general  practice  of  analyzing 
Lhe  nature  of  a  benefit  within  the  limits 
of  a  particular  program  rather  than  in 
the  context  of  every  program  under 
investigation. 
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Several  parties  have  argued  that 

where  the  government  has  assumed  or 
forgiven  ioans  or  exchanged  them  for 
equity,  the  Department  should  not 
ail(x:.ete  the  'twnefit  from  thase  actions 
over  15  \ears. 

Since  the  Department  ccnsiiiers  that 
assumption,  forgiveness,  or  conversion 
to  be  a  new  countervailable  event,  we 
are  maintaining  cur  longstanding 
practice  of  allocating  the  grant  benefit 
over  the  average  useful  life  of  Lhe  assets 
in  the  indusUy  under  investigation.  This 
issue  is  discussed  m  miore  detail  in  the 
Departmient's  Memorandum  to  the  File 
regarding  the  Proper  Allocation  After 
Reclassification  of  a  Subsidy. 

B  Allacntjon  Period.  Since  1982.  it 
has  been  the  Department  s  practice  to 
allocate  benefits  from  nonrecurring 
subsidies,  such  as  grants  and  equity, 
over  the  average  useful  life  of  ^^new3ble 
physical  assets,  as  so;  cat  m  the  U.S. 
Internal  Revenue  Service  s  Class  Life 
Asset  Depreciation  Range  System. 
D-iring  these  investigations,  the 
Depertmient  has  received  various 
com.ments  on  the  appropriateness  of  this 
policy,  .'\fter  careful  consideration  of  the 
comments  made  by  the  interested 
parties,  and  our  own  internal 
examination  of  th.s  pohcy,  we  have 
concluded  that  li'is  allocation  period 
traditionally  used  by  the  Department  is 
the  most  reasonable  FurUienno'^,  our 
use  of  tne  IRS  tax  tables  for  the  average 
useful  ii*'e  of  renewable  assets  is 
consistent  with  the  Guidelines  Adopted 
By  The  GATT  Comm.ittee  On  Subsidies 
And  Countervaiiing  M<'asures; 
Guidelines  on  .^morazatinn  and 
Deoreciation  (GATT  Doc.  No  SCM/64  of 
]\-\y  11,  1985). 

For  a  fuii  discussion  of  alternative 
allocation  periods  considered  by  the 
Department,  and  Lhe  reasons  why  the 
Department  retained  its  traditional 
pohcy,  please  see  Comments  8  and  9 
below,  and  the  June  21.  1993 
Memorandum  from  Joseph  A.  Spetrini, 
Acting  Assistant  Secretary,  Import 
Administration,  reearding  the 
Appropriate  Period  Ovti  Which  to 
.'Kllocate  Lhe  Bene.fits  from  Non- 
recurring Subsidies 

C  Allocation  Methodology.  The 
benefit  from  earii  of  tlie  nonrecurring 
grants  countervailed  in  these 
investigations  was  calculated  using  the 
dechning  balance  methodology 
described  in  the  Department's  Proposed 
Regulations  (see  section  3S5  49(h)(3;) 
and  used  in  prior  mvestigatjuns  (see 
e.g.,  Salmon  from  Norway).  Our 
allocation  period  in  ti:ese  investigations 
is  15  years,  which  '.he  Department 
considers  to  be  reCective  of  the  average 
useful  life  of  assets  m  the  steel  industry^ 
(see  section  355.49(bj(3)  of  the  Proposed 


Regulations  and  the  discussion  below 
regarding  the  appropriate  allocation 
period).  For  the  discount  rate  in  these 
calculations,  we  used  the  appropriate 
interest  rate  as  described  in  each  of  the 
individual  country  determinations.  If  a 
company  was  uncreditworthy  in  the 
year  in  which  the  grant  was  approved, 
v,e  added  a  risk  premium  to  the 
benchmark  interest  rate  in  accordance 
with  section  of  355.44(b){6)(iv)  of  the 
Proposed  Regulations. 

Interested  Party  Comments 

All  written  comments  submitted  by 
the  interested  parlies  in  these 
investigations  regarding  these  allocation 
issues  which  have  not  been  previously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
received  by  interested  parties,  we  use 
the  term  "respondents"  to  refer 
collectively  to  all  respondents,  rather 
than  referring  to  each  party 
individually.  However,  individual 
parties  are  identified  when  a  comment 
is  country-specific  in  nature. 

Comment  1:  Respondents  maintain 
that  when  a  grant  is  provided  to  a 
company  for  the  reimbursement  of  an 
expense  already  incurred,  the  grant 
should  be  considered  recurring  in 
nature.  They  cite  as  examples  grants 
such  as  those  provided  for  freight 
expenses,  employment  stimulation,  and 
worker  training.  Respondents  would 
make  an  exception  to  their  rule  for 
grants  provided  for  the  acquisition  of 
capital  assets. 

Petitioners  disagree  with  respondents' 
argument  that  subsidies  which  serve  to 
reimburse  expenses  already  incurred 
should  be  expensed.  Petitioners  contend 
that  respondents'  argument  should  be 
rejected  because  it  is  based  on  the 
assumption  that  only  benefits  used  to 
purchase  capital  assets  may 
appropriately  be  amortized. 

DOC  Position:  We  do  not  believe  that 
the  factor  proposed  by  respondents  is 
useful  in  determining  whether  a  grant 
should  be  allocated  or  expensed.  The 
timing  of  the  grant,  either  before  or  after 
the  expense  has  been  incurred  by  a 
company,  bears  little,  if  any, 
relationship  to  the  nature  of  the  benefit 
received.  Therefore,  we  have  not 
adopted  respondents'  proposed 
methodology. 

Comment  2:  Petitioners  argue  that  the 
only  benefits  which  should  be  expensed 
are  those  where  the  benefit,  if  expensed, 
would  approximately  equal  the 
amortized  benefit  of  the  same  subsidy. 
Petitioners  contend  that  the 
Department's  three  part  test  adequately 
provides  a  means  of  determining  when 


expensed  benefits  would  approximate 
the  amortized  benefit  of  the  subsidy. 

DOC  Position:  For  these  final 
determinations,  the  Department  has 
modified  the  test  used  to  determine 
whether  or  not  program  benefits  will  be 
expensed  or  allocated.  Although,  we 
have  dropped  two  of  the  factors  of  the 
"three-part  test"  described  in  the 
Preamble  of  the  Proposed  Regulations, 
the  actual  determination  of  whether  a 
specific  benefit  will  be  expensed  or 
allocated,  in  almost  all  instances,  has 
not  changed.  That  is,  a  benefit  which 
was  previously  allocated  by  the 
Department  under  the  test  espoused  in 
the  Proposed  Regulations,  would  still  be 
allocated  under  the  revised  test  now 
adopted  by  the  Department.  Therefore, 
petitioners'  statement  that  the  three-part 
test  adequately  provides  a  means  of 
determining  when  expensed  benefits 
would  approximate  the  amortized 
benefit  of  the  subsidy,  applies  equally  to 
the  methodology  now  adopted  by  the 
Department. 

Comment  3:  The  United  Kingdom 
respondent,  British  Steel  pic  (BS  pic), 
contends  that  the  equity  infusions  it 
received  are  recurring  benefits  under  the 
Department's  three-part  test  and. 
therefore,  should  be  expensed  in  the 
year  received.  According  to  respondent, 
the  program  under  which  equity  was 
received  by  its  predecessor,  the  British 
Steel  Corporation  (BSC),  was  not 
exceptional  because  the  application  for 
and  disbursement  of  the  equity  • 

infusions  was  a  regular,  routine  process. 
Secondly,  respondent  argues  that  the 
Department's  determination  that  the 
payments  to  BSC  were  not  automatic  is 
not  relevant.  Under  the  Department's 
test,  there  is  no  requirement  that  the 
payments  be  automatic,  just  that  the 
program  providing  the  benefit  not  be 
"exceptional." 

Petitionera  state  that  the  eouity 
infusions  should  be  allocated.  Qting 
certain  potential  impediments  to  the 
equity  infusions  discussed  in  the 
verification  report  (e.g.,  EC  approval, 
legislative  restrictions),  petitioners 
argue  that  the  funding  was 
"exceptional."  Petitioners  add  that  the 
sheer  magnitude  of  each  of  the  equity 
infusions  made  by  the  U.K.  government 
between  1978  and  1986  ensures  their 
exceptional  character.  Secondly, 
petitioners  state  that  the  equity 
infusions  provided  to  BSC  were  made 
on  an  od/ioc  basis. 

DOC  Position:  As  noted  above,  we 
have  modified  the  three-part  test  as 
specified  in  the  Preamble  of  the 
Proposed  Regulations.  The  test  adopted 
by  the  Department  for  these  final 
determinations  analyzes  the  frequency 
and  automaticity  of  a  benefit  to 
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determine  whether  or  not  it  should  b« 
expensed  or  allocated.  Under  this  test 
the  BSC  equity  infu.sions  are  allocated 
over  lime  because  BSC  could  not  expect 
to  receive  infusions  on  an  ongoins;  basis 
year  after  year  and  because  each 
infusion  was  contingent  upon  .specific 
government  approval. 

Ccmment  4  A  Mexican  respi  nJent. 
AHMSA,  argiios  that  equity  infusions 
pro%iaed  by  the  Government  of  Mexico 
fCOM;  should  be  considered  re^ur-.n^ 
benefits,  and  should  therefore  b»j 
expensed  in  the  year  of  receipt  AHMSA 
ar)^ues  that  the  benefits  were  not 
exceptional,  because  they  were  regularly 
and  routinely  approved  by  the 
legislature.  The  respondent  ai«3  argues 
that,  because  infusions  were  provided 
for  nine  consecutive  years,  the 
Department  should  consider  ihit  the 
benefits  are  consistently  provided 

Petitioners  disagree  with  respondent's 
argument,  and  contend  that  the 
Department  should  determine  that 
equity  infusions  to  AHMSA  constitu'.e 
nonrecurring  benefits.  PetitiooMrs  state 
that  the  benefits  were  rub}ect  to  specific 
government  authorizaUon  each  year 
Petitioners  argue  that  the  benefits  wan 
exceptional,  and  that  infusions  were 
made  on  a  case-by-case  basis  dr'pending 
on  the  finanaal  need  of  the  company. 
In  addition,  because  the  COM  has 
indicated  that  it  wiii  not  continue  to 
provide  infusions,  the  company  cannot 
reasonably  expect  to  receive  the  benisfits 
in  the  future. 

DOC  Position  In  determining  whether 
benefits  are  recumng  or  nonrecumng, 
Lhe  Department  analyzes  wheU:er  the 
benefits  are  exceptional,  whether  the 
recipient  can  expect  to  receive  the 
benefits  on  an  ongoing  basis  and 
whether  the  benefits  must  be  approved 
by  the  government  each  year  Under  this 
test,  WB  determine  that  the  GOM's 
equity  infusions  into  AHMSA  constitute 
nonreci,imng  benefits.  The  benefits  are 
exceptional,  the  comf)anie«  could  not 
expect  to  receive  benefits  on  an  ongoing 
basis,  and  the  benefits  must  be 
specifically  approved  or  authorized  by 
the  COM. 

Comment  5  The  French  respondents 
argue  that  shareholder  advances 
provided  by  the  Government  of  France 
to  Usinor  and  Sacilor  dunng  the  pero<i 
1982  through  1986  were  usckI  only  to 
finance  the  short-term  needs  ot  the 
companies.  Therefore,  they  argue  that 
these  advances  should  be  treated  as 
recurring  grants  and  expensed  in  the 
year  of  receipt.  They  also  state  that  thes« 
advances  were  provided  in  relatively 
uniform  amounts  and  were  made  on  a 
regular,  uninterrupted  basis  for  five 
consecutive  years. 


Petitioner'!  as,s«rt  that  respondents' 
iryument  that  the  benefits  under  tliis 
program  are  rocurring  is  irrelevant.  They 
maintain  ♦ha?  the  rompanies  remained 
hahie  for  these  advances 

rXK'  Pnsition  Altn^ugh  Usinor  and 
Sacilor  s  shareholder  advances  may 
have  b*M^n  used  to  finance  short-term 
needs,  u.w  of  funds  provided  under  a 
program  is  not  -wievint  to  a  re'Turring/ 
nonrecurring  detfrmindtion  We  have 
determined  that  the  sharenaider 
advances  to  Usinor  and  Sacilor 
constituted  nonrecurring  benefits 
because  each  advance  wp.s  cont  ngent 
upon  specific  t^nvRmment  approval 

Comment  6  Brazilian  respondents 
argue  that  reha'as  of  IPl  tTxes  provided 
under  Decrf>e-L-aw  7 '5,54  86  are  properly 
considered  to  tje  rec  umng  grants. 

Petitioners  arvue  mat  tiie  IPI  rebate 
program  constitutes  a  r  on-recurring 
benefit,  and  that  the  benefits  from  the 
program  should  tw  calculated  acxording 
to  the  Department's  non-recurring  grant 
methodology.  Petitioners  state  that  tne 
U'l  rebate  program  is  based  on  a  one- 
time authorization  of  a  capital 
expansion  proje<it,  and  as  such,  cannot 
be  considered  to  t>e  recumng. 
Petitioners  argue  that  wliile  respondents 
received  multiple  rf^bafes,  that  fact 
relates  only  to  the  disbc-sement  of 
benefits,  not  to  the  nature  of  the 
program  itself. 

DOC  Position:  We  consider  the 
benefits  under  the  IPI  rebate  pn^gram  to 
constitute  a  recumng  benefit,  consistent 
with  our  treatment  of  it  in  Final 
.Negative  Countervailing  Duty 
Determination  Circular  Welded  Non- 
Alloy  Steel  Pipe  From  Brazil.  .57  FR 
42968  (September  17.  1992)  and  Final 
Affirmative  Countervailing  Duty 
Determination  Certain  Hot  Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  Brazil.  58  FR  6213  (January  27, 
1993).  This  determination  is  also 
consistent  with  our  modif.ed  test  for 
deciding  recurrmg-'n  on -recurring  issues. 
The  benefits  under  this  program  are  not 
exceptional  and  are  received  on  an 
ongoing  basis.  After  the  initial 
qualification,  no  further  apphcation  or 
specific  government  approval  is 
required. 

Lommenf  7  Petitioners  object  to  the 
Department's  determination  to  apply  the 
0  50  percent  test  on  a  program-by- 
program  basis.  Petitioners  argue  that  the 
application  of  the  present  test  could 
result  in  less  subsidized  respondents 
facing  a  greater  countervailing  duty 
,C\T>)  obligation  than  more  heavily 
subsidized  respondents.  They  also  state 
that  firms  with  equal  total  benefits 
could  b»e  treated  differently.  For 
example,  if  a  firm  received  numerous 
small  grants,  each  less  than  0.5  percent, 


those  grants  would  all  be  expensed, 
while  a  firm  which  received  one  grant 
equal  to  the  sum  of  the  first  firm's 
grants,  would  have  that  grant  allocated. 
Moreover,  petitioners'  argue  that  this 
aiiomcly  would  allow  foreign 
governments  to  circumvent  the  law  by 
providing  multiple  smgll  subsidies 
rather  than  a  s'ngle  la-ge  subsidy 

Respondents  assert  that  the  Proposed 
Regulations  are  crrrert  in  expens'rig 
grants  when  the  total  amount  received 
under  a  particular  program,  is  less  than 
0  50  percent  of  the  company's  sales. 
They  argue  that,  in  the  past, 
respondents  have  had  to  capitalize 
grants  as  small  as  0  01  percent. 

DOC  Position:  In  our  investigations, 
we  analyze  benefits  on  a  program-by- 
program  basis.  Each  determination  of 
countervailability  and  eech  benefit 
calculation  by  the  Department,  is  made 
on  a  program-specific  basis.  Therefore, 
we  have  determined  that  it  is 
appropriate  to  apply  the  0  50  percent 
test  on  the  same  basis.  In  addition,  we 
disagree  with  petitioners  that  the 
current  0.50  percent  test  has  resulted  in 
anomalies  in  the  administration  of  the 
C\T)  law.  Despite  the  extended  period 
of  time  during  which  we  have  applied 
the  0.50  percent  test  on  a  program  basis, 
petiuoners  have  been  unable  to  cite 
even  one  instance  in  which  firms  were 
treated  differently,  or  in  which  foreign 
governments  attempted  to  circumvent 
the  CVD  law  through  use  of  the 
Department's  0.50  percent  test.  In 
summary,  nothing  petitioners  have 
argued  leads  us  to  conclude  that  we 
should  alter  the  current  0.50  percent 
test. 

Comment  8  Respondents  argue  that 
the  grant  equivalent  of  loans  should  also 
be  expensed  in  the  year  the  loans  were 
received  if  such  amounts  are  less  than 
0.50  percent  of  a  company's  sales. 

Petitioners  respond  that  the  0  50 
percent  test  is  applicable  only  to  grants 
and  equity  infusions  under  the 
Department's  Proposed  Regulations. 
They  assert  that  the  Proposed 
Regulations  also  clearly  state  that  a 
subsidy  from  a  preferential  loan 
provides  benefits  over  the  life  of  the 
loan. 

DOC  Position:  Benefits  from  a 
preferential  long-term  loan  accrue  over 
the  life  of  the  loan  because  interest 
payments  are  made  over  the  life  of  the 
loan.  The  grant  equivalent  of  a  loan  is 
only  calculated  for  determining  the 
amount  of  subsidy  conferred  to  the 
company  in  each  of  the  years  in  which 
the  loan  is  outstanding,  it  is  not  used  to 
detehnine  the  duration  of  the  benefit 
which  is  the  life  of  the  loan.  As  stated 
in  section  355.48(a)  of  the  Proposed 
Regulations,  benefits  are  generally 
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deemed  to  be  received  at  the  time  there 
is  a  c-ash  flow  effect  on  the  company 
receiving  the  benefit.  For  loans,  this 
occurs  at  the  time  a  company  is  due  to 
maxe  a  payment  on  the  loan  [See 
section  355,4a(b)(3)), 

Comment  9  Respondents  aiyue  'J:a! 
the  Depart.morit  should  change  the 
fcrnula  for  amortizing  benefits  c  nr 
time.  They  state  that  the  current 
methodology  does  not  take  into  arrcunt 
the  fact  that  ronipanias  may  not  f^j;!'/ 
benefit  from  a  grant  received  at  ihe  end 
of  the  period  of  investigation  Therefore, 
respondents  argue  that  the  Department 
should  pro-rate  grants  depending  upon 
the  month  or  quarter  in  which  the  ^rant 
is  received. 

Petitioners  argue  that  the 
Department's  current  amortization 
methodology  based  on    annuity  due," 
favors  respondents  because  it  assumes 
amortized  benefits  take  place  at  the 
beginning  of  the  year.  Petitioners 
suggest  that  the  Depart.ment  modif\-  its 
grant  amortization  formula  by  changing 
the  discount  rate  f"d")  to  "d/2". 
-According  to  petitioners,  this 
methodology  would  reflect  that  Iwr.ef.ts 
.occur  throughout  the  year,  rather  than  a: 
tnf  hp£inn:ng  of  the  vear 

DCC  Fos'.tlon.  Both  ihe  r»fsponden;a 
and  peiitioners  are  incorrect  on  this 
issue.  Respondents  have  provided  no 
evidence  to  show  that  the  mpthodology 
which  they  propose  is  more  accurate 
than  the  Department's  current 
am.ortization  methodology  whu^h  has 
been  in  effect  for  over  11  years.  In  the 
Departm.ent's  view,  before  a  change  is 
made  :n  established  policy  there  should 
be  evidence  to  show  that  the  change  is 
warranted.  In  CVD  cases,  the 
Department  has  always  examined  a  one- 
year  snapshot  period  corresponding  to 
the  respondent  companies'  fiscal  year, 
and  we  gather  information  for  both  the 
snapshot  year  and  prior  years  to 
determine  the  benefit  to  subject 
merchandise  in  the  snapshot  POI.  Thus, 
for  a  benefit  received  at  the  end  of  the 
snapshot  POI,  respondents  argue  that 
some  of  that  benefit  should  be  shifted 
forward.  Following  that  logic,  however, 
the  Department  would  have  to  examine 
the  timing  of  the  receipt  of  amortized 
subsidies  for  each  of  the  last  15  years 
and  move  a  portion  of  any  benefit 
received  in  tne  last  part  of  a  year 
forward,  thus  resulting  in  a  larger 
countervailable  benefit  in  the  POI.  Thus, 
d,  plying  respondents*  proposal  might 
not  achieve  significantly  different 
results  than  the  Department's  current 
methodology,  and  would  entail  a  greater 
burden  on  both  respondents,  to  identify 
the  specific  date  when  benefits  were 
received  in  each  of  the  last  15  vears.  and 
on  the  Department  to  perform  the 


\'; 


e  a; 


calculations.  Moreover,  although 

respondents  do  not  make  tins  argument 
for  recumng  benefits,  it  would  have  to 
apply  equally  to  those  t>ent'fit.e.  thus 
n-suitinjj  m  alienating  .such  t^nefits  over 
tmie  In  <;um,  it  is  mappropnate  for  the 
LH^partmer.t  to  take  into  account  the 
timing  of  the  '>:«:eipt  of  benefits  in  it* 
5iiiH  fitjcn  meihodclogv  for  nonrecurring 

.jt'.:f.'i'iS 

':>u.:  v^lh  petitioners' 
ar.PTS  proposed  change 

-  formula  results  in 
■  .  H  '  in  the  sense  that 
va^ue  in  theyear  of 
receipt  of  the  amount  coimtervailed 
exceeds  the  face  value  of  the  grant.  For 
these  reasons,  the  Department 
determines  that  our  current 
methodology  for  amortization  is  correct 

Comment  10:  Petitioners  advocate 
maintaining  the  Department's  ourent 
methodology  of  amortizing  subsidy 
benefits  over  the  average  useful  life  of 
assets  as  listed  in  the  IRS  class  life 
tables  They  argue  that  this  methodology 
is  ;n  keeping  with  Congress's  statutory 
guideline  that  the  period  chosen  be 
reasonable,  The  methodology  is 
roasonab'ip  r.cx  hrtcaiiv  all  benefits  are 


next 


are 


"overcounter 
the  net  present 


issets,  but 


proxy 


how  long 
Hrage,  the 


used  to  0'  cu', 
because  tne  b 
such  benf-t'its  sast  is 
useful  life  of  assets  ;n  the  industry 
uciif^r  ..nvestiant.on  Thcv  '■  iaim  that 
u,-i;;^  su>„n  e  n',-;J"i:ii::c;b,tij;v  cues  not 
ovi-rstatt!  ln,p  tit-neht  penod  for  subsidies 
applied  to  ail  uses,  as  respondents 
claim,  because  the  use  of  subsidy  funds 
is  irrelevant  to  the  determinations  of  the 
coimtervailability  of  those  funds. 

Petitioners  f-rthor  argue  that  the 
fifteen-yeai  araorwzation  period  based 
on  the  IRS  class  hves  is  an  accurate 
reflection  of  the  average  useful  life  of 
the  U.S.  steel  industry's  assets  and  is 
also  consistent  with  the  actual 
depreciation  practices  currently  utilized 
for  financial  reporting  purposes  by 
major  steel  producers  in  the  United 
States.  Petitioners  add  that,  in  addition 
to  being  reasonable,  the  Department's 
IRS  class  life  methodology  represents  a 
consistent  and  predictable  approach  to 
measuring  benefits. 

Respondents  claim  that  the  average 
useful  life  methodology  bears  no 
relationship  to  the  duration  of  benefits 
provided  by  untied,  nonrecurring 
domestic  subsidies.  Tbev  argue  that 
corporate  funds  are  used  for  many 
purposes  other  than  the  acquisition  of 
renewable  physical  assets,  the  benefits 
from  which  do  not  generally  last  as  long 
as  fifteen  years. 

Respondents  also  argue  that  the 
average  useful  life  methodology 
produces  results  that  are  demonstrably 
inconsistent  from  one  industry  to  the 


Since  va.^;ed  IfngT-h 
m  d  uslry  to  ;  f!  i  ,n  j  m,  r 'v   «,:,;;■,..-•:.:■  gi  an  is 
provided  to  df'.'t:  'les  v»rillbe 

allocated  '"\t'r  n.f't'rwnt  lengths, 
resulting  .n  wnit-tv  inconsistent 
benefits. 

DOC  Position:  The  Department  has 
determined  that  the  average  useful  Ufe 
of  assets  in  the  industry  under 
investigation  is  a  reasonable  allocation 
period  for  oon-recurring  subsidies,  other 
than  long-term  loans.  In  addition  to 
being  reasonable,  this  determination 
provides  a  predictable  standard  for 
interested  parties,  and  is  consistent  with 
the  Department's  practice  since  the 
early  1980s. 

In  British  Steel  Coq>.  v.  United  States 
(605  F.  Supp.  286,  295  (OT  1985)  [BSC 
I),  the  Court  of  International  Trade  (OT) 
rejected  the  proposition  that  the  length 
of  the  benefit  stream  bom  a  subsidy  is 
necessarily  related  to  how  the  subsidy  is 
used.  Likewise,  the  Department  has 
consistently  held  that  money  is 
fungible:  funds  used  for  one  purpose 
serve  to  free  resources  for  other 
apphcalions.  Therefore,  the  length  of 
the  benefit  stream  is  not  determined  by 
how  the  subsidy  is  used. 

Respondents  argue  that,  in  British 
Steel  Corp.  v.  United  States.  632  F. 
Supp.  59  (OT  1986)  {BSC  U).  the  OT 
rejected  the  use  of  the  average  useful  life 
of  assets  as  a  reasonable  allocation 
period.  Petitioners  counter  that  the  BSC 
U  decision  was  based  on  the  lack  of  an 
adequate  explanation  of  why  the 
average  useml  Ufe  of  assets  is  a 
reasonable  allocation  period.  In  part, 
both  are  correct.  The  Court  did  overturn 
the  Department's  decision  to  allocate 
benefits  over  the  average  useful  life  of 
assets.  However,  in  reaching  that 
decision,  the  Court  stated  that  the 
agency  had  failed  to  explain  why  the 
allocation  period  was  reasonable,  and 
the  court  could  not  discern  a  rationale 
from  the  legislative  history  or  the  facts 
of  the  case.  In  contrast,  in  the  present 
case,  we  have  addressed  both  the  legal 
and  factual  basis  for  our  selection  of  an 
allocation  period. 

In  the  legislative  history  of  the  Act. 
Congress  discussed  the  "special 
problem"  of  allocating  the  benefits  of 
nonrecurring  subsidies.  S.Rep.  No.  249, 
96th  Cong.,  1st  Sess.,  at  85-86  (1979). 
However,  the  only  guidance  Congress 
provided  for  addressing  this  issue  was 
that  the  agency  must  allocate  benefits 
over  a  "reasonable  period  based  on  the 
commercial  and  competitive  benefit  to 
the  recipient  as  a  result  of  the  subsidy." 
Id. 

The  Department  believes  that  the 
average  useful  life  of  assets  is  a 
reasonable  estimate  of  the  commercial 
and  competitive  benefits  to  the 
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recipient,  regardless  of  whether  the 
subsidy  was  invested  in  assets.  The 
average  useful  life  of  renewable  assets 
represents  an  average  life  cycle  within 
an  industry,  i.e.,  if  the  assets  are  not 
renewed,  ojserations  would  cease  Since 
the  benefits  from  any  subsidy  can  (in 
theory)  continue  indefinite)) — 
regardless  of  us&— it  is  reasonable  to 
assume  that  benefits  extend  at  least 
throughout  one  life  cycle  of  the 
industry's  assets.  That  assumption  is 
reasonable  because  money  itself  is  an 
asset  Therefore,  allocating  the  benefits 
from  an  infusion  of  money  over  the 
average  useful  life  of  assets  is  e<isentially 
depreciating  the  monetary  asset  just  like 
thephysical  assets 

Tne  average  useful  bfe  of  assets  h.^.s 
also  been  recognized  by  members  of  the 
General  Agreemeg:it  on  Tariff  and  Trade 
(GATT)  as  a  reasonable  allocation 
period  that  is  "generally  practical  and 
fair  "  GATT  Committee  on  Subsidies 
and  Countervailing  Measures. 
Guidelines  on  Amortization  and 
Depreciation,  GATT  Doc  No  SC3.1/64 
(July  n,  1985J. 

Ln  these  invest. gations.  the 
Department  has  def^rmmed  that  the 
average  useful  life  of  renewable  assets  in 
the  steel  industry  is  15  vears  as  set  out 
m  the  IRS  tables.  In  IPS'CO.  !nc  v. 
United  States.  701  F,  Supp  235  [CIT 
1988)  [JPSCO  ID.  the  OT  stated  that  the 
Department  s  use  of  the  15-year  period 
set  out  m  the  IRS  table  must  be 
supported  by  substantial  evidence  in 
record  Such  evidence  e.xists  in  the 
record  of  these  investigations. 

Petitioners  and  respondents  agree  that 
the  IRS  tax  tables  are  an  accurate 
representation  of  the  experiences  of  U.S. 
steel  producers.  The  tables  are  based  on 
a  study  of  the  U  S,  steel  industrv'  to 
determine  the  aclual  average  usef^jl  life 
of  assets.  The  information  reEarding 
average  useful  life  of  assets  in  the  tax 
tables  can  also  be  used  as  a  reasonable 
estim.ate  of  the  use^al  life  of  steel 
industry  assets  throughout  the  world, 
The  Life  of  U  S,  steel  assets  can  be 
proiected  on  a  worldwide  basis  because 
we  have  no  reason  to  believe,  nor  has 
any  respondent  claimed,  that  the 
general  type  of  facilities  and  equipmen' 
used  to  produce  steel  in  foreign 
countries  is  substantially  different  frum 
that  used  in  the  United  States,  or  that  its 
useful  hfe  would  be  substantially 
different.  Steel  is  a  mature  industry  and 
though  innovation  does  continue,  we 
have  no  knowledge  of  the  use  of 
equipment  in  any  foreign  country  Lhat 
would  have  a  significantly  longer  or 
shorter  useful  hfe  than  in  the  United 
States. 

That  conclusion  is  supported  by 
information  on  the  record  in  these 


investigations  Analysis  of  data  on  the 
depreciation  of  assets  from  the  annual 
reports  of  several  foreign  companies 
currently  under  investigation 
demonstrates  that  15  years  is  a 
reasonable  estimate  of  the  average 
u.sef,jl  life  of  a.ssets  in  the  steel  industry 
worldwide  (.See  the  Memorandum  from 
Joseph  A  Spetnni.  Acting  Assistant 
Secretary,  hnport  Administration, 
regarding  the  Appropriate  Period  Over 
Which  to  Allocate  the  Benefits  from 
Non-recurring  Subsidies,  June  21,  1993  ) 

Therefore,  based  on  our  review  of  the 
legislative  history  and  court  decisions. 
and  on  the  evidence  in  the  record  of 
these  investigations,  the  Department  has 
decided  to  ellocate  non-recurring  grants 
over  15  years,  which  we  determine  is 
the  average  useful  life  of  assets  in  the 
industry  under  investigation. 

Comment  11:  Respondents  propose 
several  alternative  methodologies  for 
amortizing  benefits  over  time  'iiat  they 
argue  are  administratively  workable  and 
would  more  consistently  and  accurately 
capture  the  competitive  benefit 
associated  with  untied  government 
grants,  loans,  and  other  provisions  of 
capital  to  foreign  manufacturers. 

Respondents  argue  that  the 
Department  should  make  a  distinction 
between  benefits  used  for  investment  in 
assets  and  benefits  used  for  otlier 
purposes,  and  allocate  the  benefits 
accordingly.  Respondents  argue  thiat  the 
Department's  refusal  to  examine  the 
uses  of  funds  is  contradicted  by  the 
Department's  practice  of  tying  funds  to 
applications  in  certain  other 
circumstances,  such  as  domestic  or 
foreign  production.  Respondents  argue 
that  analysis  of  the  uses  of  funds  is 
administratively  simple  and  is  the  most 
appropriate  measure  of  the  benefit  to  the 
recipient. 

A  second  alternative  suggested  by 
respondents  is  to  tie  the  allocation  of 
subsidy  benefits  to  some  measure  of  the 
term  to  maturity  of  corporate  obligations 
of  the  U.S.  integrated  steel  producers 
They  argue  that  this  would  be 
appropriate  because  the  benefit  of  a 
government  grant  is  that  it  relieves  the 
recipient  of  the  need  to  raise  capital 
fi-om  other  sources.  The  duration  of  the 
subsidy  would  be  the  duration  of 
financing  actually  obtained  by  US. 
producers  at  the  time  foreign  producers 
were  receiving  government  grants 
Basing  the  allocation  on  duration  of 
obligations  incurred  by  the  U.S. 
industry  would  impose  a  burden  of 
equivalent  duration  on  the  foreign 
producer,  thereby  creating  a  "level 
playing  field."  This  method  also 
provides  a  measure  of  consistency  from 
industry  to  industry. 


Respondents  also  propose  allocating 
benefits  over  a  standard  10-year 
allocation  period,  which  would 
eliminate  inconsistencies  from  industry 
to  industry  that  respondents  claim  are 
the  result  of  the  Department's  current 
methodology.  Respondents  argue  that  10 
years  is  a  particularly  appropriate 
period  in  this  case,  given  that  the  U.S. 
steel  industry  negotiated  for  and 
received  10  years  of  extraordinary 
import  relief  in  exchange  for 
withdrawing  CVT)  petitions  addressing 
some  of  the  very  same  programs  at  i.ssue 
here.  Respondents  claim  that,  since  pre- 
1982  matters  have  already  been 
addressed  by  these  VRAs,  a  10-vear 
period  would  avoid  the  problem  of 
providing  two  forms  of  relief  from  pre- 
1982  subsidies. 

Petitioners  criticize  respondents' 
proposed  alternatives  for  several 
reasons.  First,  basing  the  allocation 
methodology  on  how  the  subsidy  is 
used  violates  the  Department's  policy  of 
not  examining  u.se — a  policy  which  has 
been  affirmed  twice  by  the  CIT,  Also,  it 
would  be  administratively  impossible 
for  the  Depart.ment  to  monitor  the 
precise  usage  cf  each  subsidy  it 
investigates. 

Second,  petitioners  argue  that  the  use 
of  an  amortization  period  based  on 
borrowing  periods  is  likely  to  produce 
unpredictable,  inconsi.stent,  and 
potentially  meaningless  results.  This 
methodology  is  especially  inappropriate 
in  this  case,  because  certain  companies 
were  uncreditworthy  and  would  not 
have  been  able  to  obtain  any  source  of 
alternative  financing.  Also,  the  average 
period  of  domestic  borrowing  may  not 
be  indicative  of  the  borrowing  period 
restraints  faced  by  companies  in  other 
countries,  even  within  the  same 
industry. 

Finally,  petitioners  argue  that  using  a 
uniform  ten-year  amortization  period  for 
all  subsidies  is  totally  arbitrary  because 
it  treats  all  industries  the  same, 
regardless  of  the  characteristics  of  a 
particular  industry.  Also,  petitioners 
claim  that  the  10-year  VRA  in  no  way 
justifies  amortization  of  all  subsidies  for 
the  same  length  of  time.  The  VRA  did 
not  constitute  relief  of  pre-1982 
subsidies  because  it  did  not  replace  the 
protection  that  a  full  offset  of  subsidies 
through  the  imposition  of 
counter\'ailing  duties  would  have 
provided.  Even  if  it  did  constitute  relief, 
the  domestic  industry  would  still  be 
entitled  to  relief  of  the  unamortized 
portion  of  those  subsidies  that  existed 
during  the  POI. 

DOC  Position:  The  Department  has 
examined  the  three  alternative 
amortization  time  periods  proposed  by 
respondents,  and  has  found  that  the 
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average  useful  life  of  assets  is  preferable 
to  each  of  those  alternatives. 

As  stated  above  in  the  Department's 
response  to  Comment  6,  the  Department 
does  net  cons.der  the  use  of  tlie  funds 
in  determining  the  benefit  from  a 
subsidy.  In  accordance  with  section 
§  355.47(8)  of  "he  Proposed  Regulalicns, 
the  Departm.enl  will  allocate  benefits  to 
a  product  or  products  where  a  benefit  Is 
specifically  bestowed  to  prom.ote  tlie 
production  of  a  product  or  sales  to  a 
particular  destination.  This  provision 
does  not  undermine  the  Department's 
position,  supported  by  the  CIT  as  noted 
above,  that  the  uses  cf  funds  will  not  be 
examined. 

Second,  respondents  have  suggested 
using  the  average  term  of  long-term 
borrowing  by  U,S,  steel  producers. 
Using  the  average  term  of  long-term 
borrowing  essentially  measures  the 
lengtli  cf  the  benefit  in  terms  of  avoided 
costs.  We  find  several  disadvantages  to 
this  option.  This  proposal  would 
measure  the  benefit  of  the  avoided  costs 
in  terms  of  only  one  of  the  two 
ahemative  sources  of  capital: 
Borrowing.  The  other  alternative  source 
of  funds,  the  issuance  of  equity,  is  not 
addressed.  In  addition,  the  average  term 
of  long-terra  borrowing  can  change  over 
time,  thereby  establishing  different 
allocation  periods — not  just  for  different 
subsidies  or  different  companies,  but 
over  time,  even  for  the  same  type  of 
subsidy,  within  the  same  company. 
There  is  also  no  evidence  in  the  record 
establishing  that  the  average  term  of 
long-term  borrowing  in  the  US.  bears 
any  relationship  to  the  commeniial  and 
competitive  reality  in  any  of  the 
countries  under  investigation.  See 
IPSCO  n.  Finally,  contrary  to 
respondents'  claims,  U.S.  data  may  not 
be  readily  available  for  all  industr.es, 
particularly  for  small  industries 
dominated  by  privately  held  companies. 

The  third  alternative,  the  fixed  ten- 
year  period,  is  described  in  the 
Preamble  to  the  Proposed  Regulations  as 
both  consistent  and  predictable. 
However,  this  approach  is  totally 
arbitrary,  There  is  no  evidence  in  the 
record  of  these  cases  that  a  ten-year 
period  in  any  way  reflects  the 
commercial  and  competitive  benefit  to 
the  recipient.  Therefore,  using  this 
methodologv  would  be  inconsistent 
with  the  Court's  ruling  in  IPSCO  11  Uu 
agree  with  petitioners  regarding 
respondents'  argument  that  Lhe  VR.\s 
constituted  relief  from  pre-1382 
subsidies.  The  fact  that  VRAs  were  in 
place  during  certain  years  is  irrelevant 
to  the  Department's  analysis  of  the 
countervailability  of  subsidies.  Whiie 
the  benefits  from  pre-1982  subsidies 
which  were  amortized  during  the  V'R,^ 


period  cannot  be  countervailed,  the 
unamortized  portions  of  those  subsuin-s 
allocated  to  the  POl  are  subject  to  ihese 
investigations. 

Denominator 

A  Foreign  Production 

Issue 

This  subsection  addresses  the  issue  of 
the  appropriate  sales  denominator  to  be 

used  in  subsidy  calculations  when  a 
respondent's  total  sales  include  not  only 
sales  of  domestically  produced 
merchandise,  but  also  sales  of 
merchandise  produced  in  one  or  more 
foreign  countries  This  issue  arises  in 
the  Certain  Steel  Products  investigations 
where  the  respondent  is  a  parent 
cri:npany  producing  the  subject 
merchandise  in  the  country  under 
investigation  and  in  one  or  more  other 
countries,  typically  through 
s..bsidiaries. 

Discussion 

We  addressed  this  issue  for  tn^  first 
time  in  France  Bismuth  There,  t.he 
Department  determined  the  app'npriate 
sales  denominator  by  emplov.nt  an 
analysis  that  largely  followed  tiaJiti'inal 
Departmental  analysis  when  addr^^ssiiv^ 
a  domestic  subsidy  allegedly  "'tipd"  to  a 
particular  product.  The  Department 
adopted  this  analysis  in  France  Bismuth 
after  concluding  that  neither  the 
Department's  past  praciice  nor  the 
Proposed  Regulations  squan?^ 
addressed  the  issue  of  whether  a 
domestic  subsidy  could  be  considered 
lied  to  domestic  production  of  the 
subject  merchandise,  where  the 
respondent  engaged  in  both  dom»^stic 
and  foreign  production, 

In  France  Bismuth,  in  applying  ihe 
"tied"  analysis  to  the  facts  before  .t,  the 
Department  determined  that  the 
subsidies  at  issue  were  tied  to  domestic 
production.  The  Department 
accordingly  allocated  the  be.nents  of 
those  subsidies  to  sales  of  domestically 
produced  merchandise. 

In  these  investigations,  we  have 
considered  various  approaches 
advocated  by  the  parties  as  weil  as  me 
"tied"  analysis  used  in  France  Bismuth. 
The  approaches  advocated  by 
petitioners  would  result,  in  every  case, 
m  the  use  of  only  sales  of  domestically 
produced  merchandise  in  the 
denominator.  On  the  other  hand,  the 
approaches  advocated  by  respondents 
automatically  would  result  in  the  use  of 
tots!  worldwide  sales  m  the 
denominator.  (See  Comments  3-7  below 
and  Memorandum  to  Joseph  A.  Spetrinl 
from  Staff,  dated  )une  21,  1993  ) 

We  have  decided  to  continue  using  a 
"tied"  analysis  to  resolve  this  issue. 


eltho.igh  we  he',  e  n-^-n-i  the  analysis 
that  we  us^'d  .r,  T'jh:)! »-  Bismuth.  The 
refinements  art  ii.tbwQuU  to  reflect  what 
the  Department  has  generally  observed 
over  the  years.  On  the  basis  of  our  past 
administrative  experience,  we  believe 
that  it  is  reasonable  to  presume  that  the 
government  of  a  country  normally 
provides  subsidies  for  the  general 
purpose  of  promoting  the  economic  and 
social  health  of  that  country  and  its 
people,  and  for  the  specific  purposes  of 
supporting,  assisting  or  encouraging 
domestic  manufacturing  or  production 
and  related  activities  (including,  for 
example,  social  policy  activities  such  as 
the  employment  of  its  people). 
Conversely,  that  same  government 
would  not  normally  be  motivated  to 
promote,  at  what  would  be  considerable 
cost  to  its  own  taxpayers,  manufacturing 
or  production  or  higher  employment  in 
foreign  countries. 

Thus,  under  the  Department's  refined 
"tied"  analysis,  the  Department  will 
begin  by  presuming  that  a  subsidy 
provided  by  the  government  of  the 
country  under  Investigation  is  tied  to 
domestic  production.  However,  this 
presumption  is  not  Irrebuttable.  A  party 
may  rebut  this  presumption  by 
presenting  ev   ii-M  t^  tending  to  show 
that  the  subsidy  was  not  tied  to 
domestic  production.  Relevant  evidence 
may  include  the  nature  of  the  program 
at  issue,  whether  the  subsidy  was 
bestowed  specifically  to  provide  other 
than  a  domestic  benefit. 
commtinlcations  tvelww^n  the 
government  and  the  rwporaHnt  relating 
to  the  sub.ssdv  pr^n  ided  p.,rs  .ant  to  the 
program  at  issue,  the  fiC'venunent's 
ownership  interest,  i!  «:> ,  in  the 
respondent,  and  ar  v  :  ttitr  evidence 
addressing  the  >  =  *.»-  *  t>e;.»-ficiaries  of  the 
subsidy.  Surh  i'leteri;.:jf:'  :.s  would 
have  to  be  made  nn  e  (..f;M-  !:,u  '.ase  basis, 
in  hght  L,:f  the  hicLf  ji'eser.'e'i  Therefore, 
the  above  it  r  '  e\ ;  it-ntiary  cnteria  is 
not  exhaust :  v'l  r    r    an  any  one  or 
several  of  these  factors  necessarily  give 
decisive  guidance  in  all  cases. 

The  Department  will  allocate  the 
benefit  of  the  subsidy  in  accordance 
with  the  determination  that  we  make  on 
tying.  If  we  determine  that  the  subsidy 
is  Ued  to  domestic  production,  we  will 
allocate  the  benefit  of  the  subsidy  fully 
to  sales  of  domestically  produced 
merchandise.  If  we  determine  that  the 
subsidy  is  not  tied,  we  will  allocate  the 
benefit  of  the  subsidy  to  total  worldwide 
sales  of  the  respondent,  i.e.,  sales  of 
both  domestically  produced 
merchandise  and  foreign-produced 
merchandise. 

Through  this    -led"  analysis,  the 
Department  is  Eiiempting  to  allocate  the 
benefits  of  domestic  subsidies  in  a 
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reasonable  manner  by  recognizing  that, 
although  domestic  subsidies  are 
generally  provided  to  benefit  domestic 
production,  subsidies  provided  tn  a 
respondent  with  multinational 
manufacturing  or  production  may 
b«neRt,  at  least  in  part,  foreign 
manufiicturing  or  production.  This 
mirrors  what  the  Departmient  has  done 
in  the  past  by  taking  account  of 
evidence  that  a  domestic  subsidy  is  tied 
to  a  particular  product,  see  Proposed 
Regulations,  ^  355  47'al.  cr  that  an 
export  subsidy  is  tied  to  a  particula."- 
m.arket,  see  Proposed  Regulations, 
§  355  47;b!  This  approach  allows  both 
petitioners  and  respondents  to  present 
evidence  supporting  either  the 
presumption  that  a  domestic  subsidy  is 
tied  to  domestic  production  or  the 
possibility  that  the  subsidy  tied  benefits 
foreign  production  Conversely,  this 
approach  avoids  the  rigid,  inflexible 
rules  sought  by  petitioners  and 
respondents,  which  would  ignore  the 
fjrts  of  any  particular  case 

Interested  Party  Comments 

All  vsTitten  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  these  allocation 
issues  which  have  not  been  previously 
add.'essed  m  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
received  by  interested  parties,  we  use 
the  term,  'respondents"  to  refer 
rc'iertively  to  ail  respondents,  rather 
than  referring  to  each  party 
:nd.v!ciua!'.v  However,  individual 
parties  are  ^aentified  when  a  comment 
is  country-specific  in  nature. 

Comment  1:  Respondents  have 
criticized  the  Department's  "tied" 
analysis  in  France  Bismuth  on  the 
ground  that  it  improperly  focuses  on  the 
government's  intent  in  bestowing  the 
subsidy  rather  than  on  the  effect  of  the 
subsidy.  According  to  respondents,  the 
Department's  traditional  "tied" 
analysis — and  the  CVD  law  generally— 
IS  concerned  only  with  the  unfair 
competitive  effect  of  a  benefit,  and  the 
government's  intent  in  bestowing  the 
'r./enef5t  is  irrelevant. 

DOC  Position:  We  disagree  with 
respondents  The  Department's  "tied" 
analysis  in  France  Bismuth,  as  .refined 
in  these  investigations,  does  not  focus 
exclusively  on  the  government's  intent 
m  bestowing  the  subsidy,  but  it  looks 
for  evidence  of  intent  among  other 
criteria  as  a  potential  indicator  of  the 
ulti.mate  destination  of  subsidy  benefits. 
Consequently,  the  Department  properly 
will  consider  the  government's  intent,  at 
least  to  the  extent  that  it  looks  at  the 
government's  stated  pu.-poses  in 
authorizing  the  program  at  issue. 


However,  the  Department  also  considers 
other  evidence  presented  to  it  which 
could  shed  light  on  the  likely 
beneficiaries  of  the  subsidy 

Furthermore,  although  the 
IDepartment  in  the  past  has 
acknowledged  that  its  inquiry  should 
focus  on  the  likely  beneficiaries  of 
subsidies,  the  Department  has  not 
determined  that  it  should  focus 
exclusively  on  the  likely  beneficiaries 
See  Industrial  Nitrocellulose  from 
France;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  52  FR  833 
(January  9,  1987)  (Industrial 
Nitrocellulose)  (discussed  below) 
Rather,  the  Department  clearly  has 
found  the  government's  intent  to  be 
relevant.  Indeed,  the  Department's 
traditional  position  on  the  tying  of 
benefits  to  a  particular  product  is  that  a 
subsidy  "is  "tied'  when  the  intended  use 
is  known  to  the  subsidy  giver  and  so 
acknowledged  prior  to  or  concurrent 
with  the  bestowal  of  the  subsidy."  Final 
Affirmative  Countervailing  Duty 
Determinations;  Certain  Steel  Products 
ft-om  Belgium,  47  FR  39304  (September 
7. 1982)  (Steel  from  Belgium).  See,  also, 
Proposed  Regulations  at  23374  (defining 
tied  benefits  as  "e.g.,  a  benefit  bestowed 
specifically  to  promote  the  production 
of  a  particular  product"). 

In  addition,  in  Industrial 
Nitrocellulose,  when  confronted  with 
the  same  criticism  now  offered  by 
respondents,  the  Department  explained: 

IVVje  did  not  concentrate  exclusively  on 
the  intent  of  the  alleged  [subsidy]  *  *  • 
Rather,  we  considered  the  effect  of  such  a 
practice  and  concluded  that  it  would 
encourage  the  production  and  sale  of  •  *  * 
a  product  not  under  investigation*  *  *. 

The  Department  further  explained 
that  "only  in  those  limited 
circumstances  where  the  effect  of  a 
program  is  not  demonstrable  might  we 
consider  the  intent  to  subsidize  to  be  a 
surrogate  for  the  effect  of  a  subsidy."  Id. 
The  Department  added: 

To  the  extent  that  our  conclusions 
regarding  tied  benefits  rely  in  some  measure 
on  intent,  our  position  in  this  case  is 
consistent  with  administrative  precedent. 
Whenever  we  allocate  a  benefit  tied  to  a 
product  under  investigation  only  to  that 
product,  there  is  an  implicit  assumption  that 
the  benefit  is  intended  to  affect  only  that 
product. 

Id 

Comment  2:  According  to 
respondents,  the  relevant  inquiry  is  not 
the  intent  or  effect  when  a  past  subsidy 
was  bestowed,  but  the  effect  during  the 
period  of  investigation.  In  support  of 
this  proposition,  respondents  cite  to 
Department  precedent  relating  to 
various  types  of  corporate  restructurings 


that  occur  after  a  subsidy  has  been 
provided. 

DOC  Position.  We  disagree  with 
respondents.  In  conducting  its 
traditional  "tied"  analysis  when  a 
domestic  subsidy  allegedly  is  tied  to  a 
particular  product,  the  Department  will 
examine  what  the  likely  effect  of  the 
subsidy  would  be.  The  Department  will 
not  try  to  determine  the  actual  effect  of 
the  subsidy,  either  in  the  period  of 
investigation  or  at  any  other  tune  after 
the  subsidy's  bestowal.  See  Industrial 
Nitrocellulose  (discussed  in  Comment  1 
above)  The  Department  has  maintained 
this  same  approach  in  the  "tied" 
analysis  that  it  is  using  in  these 
investigations  when  determining 
whether  a  subsidy  is  tied  to  domestic 
production. 

In  situations  where  some  type  of 
corporate  restructuring  occurs  after  the 
bestowal  of  a  subsidy,  the  Department 
may  ad|ust  its  subsidy  calculation.  This 
issue  is  addressed  in  the  Restructuring 
section  of  this  Appendix. 

Commpnt  3  Pet'itioners  take  the 
position  that  sales  of  foreign-produced 
products  must  be  excluded  from  the 
.sales  denominator  as  a  matter  of  law. 
According  to  petitioners,  as  long  as  the 
Department  adheres  to  the 
"transnational  subsidies"  rule,  the 
Department  must  exclude  these  sales  in 
order  to  be  consistent  with  the  statute 
and  the  Department's  allocation 
methodology 

Petitioners  point  out  that  the 
transnational  subsidies  rule  is  a 
proposed  regulation.  It  provides  that  "a 
countervailable  benefit  does  not  exist  to 
the  extent  the  Secretary  determines  that 
funding  for  a  benefit  is  provided  by  a 
government  other  than  the  government 
of  the  country  in  which  the 
m.erchandise  is  produced  *   *   *." 
Proposed  Regulations,  section 
355  44(o)(lJ  Thus,  using  the  simplest 
example,  if  the  government  of  country  A 
provides  a  subsidy  to  a  company 
producing  merchandise  in  country  B, 
then  this  rule  states  that  a 
countervailable  benefit  does  not  exist. 

Petitioners  characterize  the 
transnational  subsidies  rule  essentially 
as  a  procedural,  or  "structural,"  rule 
which  "effectively  immunizes  from 
countervailing  duties,  in  a  particular 
investigation,  subsidies  which  are  not 
provided  by  the  government  under 
investigation"  (Petitioners'  General 
Issues  Case  Brief,  Tab  G  at  5.) 
Petitioners  suggest  that  the  Department 
adopted  this  rule  solely  for  "the 


practical  pi 


3se  of  adm.inistering  the 


CVT)  law."  (Petitioners'  General  Issues 
Rebuttal  Brief,  Tab  G  at  3.)  Without  this 
rule,  petitioners  explain,  the 
Department  would  be  faced  with  "an 
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administrative  nightmare."  {Id.,  Tab  G  at 
3  n.6.)  The  Department  would  have  to 
"countervail  non-respondent 
government  subsidies  in  every 
investigation  involving  a  multinational 
company."  and  the  Department 
therefore  "would  have  to  investigate  the 
programs  of  each  country  which  may 
have  benefitted  a  respondent  company 
or  any  of  its  subsidiaries."  [Id.) 

Nevertheless,  petitioners  continue, 
given  that  the  Department  has  adopted 
this  rule  of  administrative  convenience, 
the  Department's  only  option — unless 
the  Department  wants  to  abandon  that 
rule — is  to  exclude  sales  of  foreign- 
produced  merchandise  from  the  sales 
denominator.  Petitioners  assert  that  if 
those  sales  were  included  in  the 
denominator,  the  Department  would  be 
violating  section  701(a)  of  the  statute. 

In  making  this  argument,  petitioners 
first  assume  that  the  Department's 
existing  allocation  methodology  would 
require  the  Department  to  allocate  the 
benefit  of  the  subsidy  to  both 
dome'.tically  produced  merchandise 
and  foreign-produced  merchandise. 
Petitioners  then  argue  that  to  capture 
the  "net  subsidy,"  as  required  by 
section  701(a),  the  Department  would 
have  to  impose  duties  on  sales  of  both 
domestic  production  and  foreign 
production.  Petitioners  point  out, 
however,  that  the  transnational 
subsidies  rule  precludes  the  Department 
from  imposing  duties  on  sales  of  both 
domestic  production  and  foreign 
production. 

To  remedy  this  perceived  violation  of 
section  701(a),  petitioners  suggest  a 
solution  which  would  not  require  the 
Department  to  abandon  the 
transnational  subsidies  rule. 
Specifically,  petitioners  propose  that  the 
Department  simply  adjust  its  subsidy 
calculation  by  including  only  sales  of 
domestically  produced  merchandise  in 
the  denominator.  With  that  adjustment, 
petitioners  assert,  the  Department 
would  be  able  to  capture  the  "net 
subsidy,"  in  accordance  with  section 
701(a). 

Respondents  argue  that  the 
Department  legally  may  not 
"compensate"  for  the  fact  that  the  U.S. 
CVD  law  does  not  reach  benefits  from  a 
third-country  source  by  artificially 
concentrating  the  subsidy  on  one 
country's  production.  Respondents  also 

Ze  that  the  transnational  subsidies 
simply  states  that  a  benefit  sourced 
from  outside  the  country  under 
investigation  is  not  a  benefit 
counten.'ailabie  under  U.S.  CVD  law, 
and  that  it  does  not  relate  to  the 
allocation  of  subsidies  Thus, 
respondents  conclude,  nothing  .n  :r.r 
statute  or  the  rale  recuires  the 


Department  to  pretend  that  "subsidies 
do  not  cross  borders." 

Respondents  maintain,  further,  that 
the  statute  does  not  authorize  the 
Department  to  attempt  to  capture 
subsidies  benefiting  other  merchandise 
by  imputing  those  subsidies  entirely  or 
disproportionately  to  the  merchandise 
under  investigation.  Respondents 
contend  that  this  principle  applies 
regardless  of  where  a  respondent 
manufactures  or  produces  merchandise. 

Respondents  also  contend  that  the 
country-based  nature  of  the  CVD  law 
does  not  permit  the  Department  to 
impute  worldwide  benefits  to  domestic 
production.  The  fact  that  the  CVD  order 
applies  only  to  mercliandise  from  the 
country  under  investigation  is  based  on 
the  statute  and  merely  defines  the  scope 
of  the  order.  According  to  respondents, 
it  has  no  relevance  to  the  amount  of 
benefit  received  by  the  merchandise 
under  investigation. 

DOC  Position:  The  underlying 
premise  of  petitioners'  analysis  is  that 
the  portion  of  a  subsidy  which  benefits 
a  respondent's  foreign  subsidiaries  is, 
under  the  statute,  countervailable. 
Indeed,  according  to  petitioners,  not 
only  is  it  countervailable.  it  must  be 
countervailed.  However,  as  respondents 
point  out,  this  premise  conflicts  with 
section  701(a)  of  the  statute,  19  U.S.C. 
section  1671(a),  which  treats  any 
subsidy  provided  by  the  country  under 
investigation  to  a  company  in  another 
country  as  a  subsidy  that  is  not 
countervailable. 

Section  701(a)  of  the  statute  states  the 
general  rule  as  to  when  a  subsidy  is 
countervailable.  This  section  was 
included  in  the  statute  in  1979  and  is 
applicable  where  the  country  under 
investigation  is  a  Subsidies  Code 
signatory  or  the  equivalent.  It  derives 
from  section  303(a)(1)  of  the  statute,  19 
U.S.C.  section  1303(a)(1),  which  since 
1979  has  only  applied  to  non-Code 
signatory  countries. 

In  interpreting  section  701(a),  it  is 
instructive  to  look  at  the  language  of 
section  303(a)(1).  The  legislative  history 
of  section  701(a)  states  that  Congress 
intended  section  701(a)  to  have  the 
same  meaning  and  application  as 
section  303(a)(1),  with  certain 
enumerated  exceptions  not  relevant 
here.  S.  Rep.  No.  96-249.  96th  Cong.,  1st 
Sess.  at  429-31  (1979).  Accord,  19 
U.S.C.  section  1677(5)(A)  (the  term 
"subsidy"  in  section  701  has  the  same 
meaning  as  the  term  "bounty  or  grant" 
in  section  303). 

Although  the  language  of  section 
701(a)  is  not  clear  on  this  issue,  section 
303(a)(1)  makes  clear  that  a  subsidy 
from  ihe  >^ovemment  of  a  particular 
fountrv  IS  <  ountpr\'ailable  only  if  it  is 


given  to  a  company  manufacturing  or 
producing  the  merchandise  In,  or 
exporting  the  merchandise  from,  that 
country.  In  this  regard,  section  303(a)(1) 
provides  in  pertinent  part: 

Whenever  any  country  •  •  •  shall  pay  or 
bestow,  directly  or  indirectly,  any  bounty  or 
grant  upon  the  nianu&ctura  or  production  or 
export  of  any  article  or  merchandise 
manufactured  or  produced  in  such  country, 

*  *  *  there  shall  be  levied  a  duty  equal  to 

the  net  amount  of  such  bounty  or  grant 

*  «  • 

19  U.S.C.  section  1303(a)(1)  (emphasis 
added).  See  S.  Rep.  No.  96-249.  96th 
Cong.,  1st  Sess.  at  429.  Conversely, 
under  section  303  and,  therefore, 
section  701.  a  subsidy  is  not 
countervailable  if  it  is  given  by  the 
government  of  one  country  to  a 
company  manufacturing  or  producing 
the  merchandise  in  another  country. 

Thus,  contrary  to  petitioners' 
argument,  the  transnational  subsidies 
rule  is  not  merely  a  rule  of 
administrative  convenience  devised  by 
the  Department.  Rather,  that  rule 
essentially  re-states  the  statute,  and  its 
existence,  therefore,  cannot  be 
"remedied"  or  otherwise  compensated 
for  in  subsidy  calculations,  as 
petitioners  urge  the  Department  to  do. 

Comment  4.  Petitioners  briefly  outline 
an  alternative  approach  which  would 
require  the  Department  to  abandon  the 
transnational  subsidies  rule.  Under  this 
approach,  in  any  investigation,  the 
Ctepartment  would  countervail  not  only 
subsidies  received  by  a  company  from 
the  government  of  the  country  under 
investigation,  but  also  subsidies 
received  by  that  company  from  other 
countries'  governments.  This  approach 
assumes  that  the  information 
concerning  the  subsidies  provided  by 
the  other  countries'  governments  would 
be  generated  during  concurrent 
investigations  involving  each  of  those 
other  countries. 

DOC  Position:  This  approach,  like 
petitioners'  principal  approach,  treats 
the  transnational  subsidy  rule  as  a  rule 
of  administrative  convenience  that  can 
be  discarded.  This  is  an  error.  The  rule 
essentially  restates  the  statute  and  its 
dictates,  it  is  a  stricture  which  we 
cannot  ignore. 

Comment  5,  Respondents  insist  that 
the  Department's  practice  is  defined  by 
the  plain  language  of  section 
355.47(c)(1)  of  the  Proposed 
Regulations.  That  section  provides  that 
where,  as  here,  "a  countervailable 
benefit  is  not  tied  to  the  production  or 
sale  of  a  particular  product  or  products. 

•  •  •  the  Secretary  will  allocate  the 
benefit  to  all  products  produced  by  a 
firm,  in  the  case  of  a  domestic  program 

•  •  '."Proposed  Regulations,  section 


FederaJ  Register  /  Vol.  58,  No    130  /  Friday,  July  9.  1993  /  Notices 


355.4'^(l)(1).  In  calculating  the  subsidy 
rate,  section  355.47(r)(]j  continues,  "the 
Sec--?tary'  will  divide  the  beneHi  by  a 
firm's  total  sa/es  *   *   '  "  Id  (emphasis 
addt^c)  Respondents  add  that  the  torm 
'  tLic:!  sales"  rrust  Tnf<&-^  fota!  worldwide 
z-i±\-:'s<  m  the  context  of  the  r^levaiit 
Certain  Steel  Products  investigations. 

Respondents  also  Snd  support  for 
their  interpretation  of  section 
355  47(c)(il  m  the  specific  context 
wherym  Lhe  subsidies  at  issue  an?  equity 
inf'.:s:ons.  On  this  sabiert,  as 
respondents  point  out.  the  Proposed 
Regulations  svate  that  "the  Sycfjtary 
w:,i  treat  equay  inf-Liiiuns  as  untied 
benefits  "  Proposed  Regulations,  section 
355.47(c)i2).  In  addition,  tihe 
Department  previously  has  stated  that 
"when  a  government  buys  equity  in  a 
company,  it  is  providing  funds  for  the 
corporation  as  a  whole,  not  for 
particular  divisions  or  projects."  Final 
Affirmative  Counten-ailing  Duty 
Determinations;  Carbon  Steel  Structural 
Shapes,  Hot-Roiled  Carbon  Steel  Plate, 
and  Hot-Rolled  Carbon  Steel  Bar  from 
Lhe  United  Kingdom;  and  Final  Negative 
Countervailing  Duty  Determination; 
Cold-Formed  Carbon  Steel  Bar  from  the 
United  Kingdom.  47  FR  39384 
(September  7, 1982). 

According  to  petitioners,  the 
Department  precedent  cited  by 
respondents  is  inapposite.  Petitioners 
point  out  that  each  of  the  cited  cases 
concerns  a  respondent  with  only 
domestic — and  not  foreign — 
manufacturing  or  production  activities 

DOC  Position  There  is  no  real  dispute 
as  to  how  the  Department  should 
interpret  §  355.47(cl(l)  when  a 
respondent  only  sells  domestically 
produced  merchandise.  For  example,  in 
a  steel  investigation,  where  there  is  an 
otherwise  untied  domestic  subsidy  to  a 
company  that  produces  domestically 
both  steel  and  milk,  the  sales 
denominator  clearly  would  include  both 
steel  sales  and  tnilk  sales, 

HcwRver,  the  proper  interpretation  of 
§  355  47(c)il)  is  less  clear  where,  as  in 
the  r^-ievant  Certain  Steel  Products 
investigations,  the  respondent's  sales 
include  not  only  sales  of  domestjc^ily 
produced  mer.iianuise,  but  also  sales  of 
foreign -produced  merchandise  In  some 
cases,  as  the  Department  acknowledged 
in  France  Bismuth,  the  Department  may 
have  used  total  worldwide  sales  in  the 
denominator,  but  it  did  so  without  any 
discussion  of  this  issue  On  the  other 
hand,  in  at  least  one  case,  the 
Department  has  excluded  sales  of 
foreign -produced  merchandise  from  the 
denominator.  See  Final  Affirmative 
Countervailing  Duty  Determination 
Stainless  Steel  Hollow  Products  from 


Sweden,  52  FR  5794  (February  26.  1987) 
(SSHP  from  Sweden). 

The  Department  has  .squarely 
addressed  this  issue  only  on  one  prior 
occasion,  namely,  in  France  Bismuth. 
The  Department  concluded  in  France 
Bismuth  that  §355  47(c)(1)  simply  did 
not  contemplate  a  respondent  with 
multinational  production  We  reaffirm 
that  conclusion  here. 

Moreover,  we  reach  a  similar 
conclusion  with  resp>ect  to  respondents' 
reliance  on  §355.47(cK2).  whicii 
addres'>es  equity  infusions  Neither  that 
section  nor  any  other  iection  of  the 
Proposed  Regulations  contemplated  the 

C ability  that  'he  subsidy  would  be 
owed  upon  a  respondent  with 
multinational  production. 

Comment  6  Respondents  also  argue 
for  their  inferpri*tation  of  "total  sales"  as 
total  worldwiae  sal^s  by  explaining  that 
the  Department's  aiiw;ation 
methodology  recognizes  Lhat  money  is 
fungible  Respondents  maintain  that  in 
measunng  subsidies,  the  Department 
routineiv  aiiocatos  the  subsidies  over  all 
products  benefiting  from  them,  even  if 
some  of  the  prcniucts  are  not  subject  to 
the  investigation  and  therefore  will  not 
be  subfWTt  to  any  resulting  order. 
Respondents  cite  Final  Affirmative 
Countervailing  [>utv  Determination.  Iron 
Ore  Peliets  from  Brazil,  51  FV.  21961 
(June  17.  1986)  (Iron  Ore  Pellets  from 
Brazil).  Final  .\ffirmative  Counten-ailing 
Duty  Determination;  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  51  FR 
li'X141  (Man  h  24,  198f.l  [Atlantic 
Groundfish  from  Canfida),  and  Final 
.■*i,^firmat:v9  Countervailing  Duty 
Determination  C>*rtain  Softwood 
Lumber  Pnxiurts  from  C-anada.  57  FT? 
22570  (Mav  28.  1992)  (Softwood 
Lumber  from  Canada),  in  support  of 
their  argument  that  subsidies  are 
allocated  overall  products  benefiting 
from  them 

Respondents  go  on  to  acknowledge 
that  the  Department  has  made  two 
■'narrow"  exceptions  to  its  fungibility  of 
money  approach,  i.e.,  (1)  where  a 
domestic  subsidy  is  tied  to  "a  particular 
product  or  products."  Proposed 
Regulations,  section  355  47(a),  and  (2) 
where  an  export  subsidy  is  tied  to  "a 
particular  market,"  Proposed 
Regulations,  section  355  47(b). 
Respondents  nevertheless  state  that  the 
subsidies  at  issue  in  the  Certain  Steel 
Products  investigations  do  not  fit  within 
either  of  those  exceptions  and, 
therefore,  the  Department  must  allocate 
the  benefits  of  those  subsidies  over  total 
worldwide  sales  to  be  consistent  wdth 
Us  funj^ibility  of  money  approach. 

Petitioners  maintain  that  Iron  Ore 
Pellets  from  Brazil.  .Atlantic  Groundfish 
from  Canada  end  SofHvood  Lumber 


from  Canada,  as  cited  by  respondents, 
share  a  single,  critical  trait  that  this 
investigation  does  not,  i.e  ,  the  benefits 
allcx^ated  to  products  not  under 
investigation  in  those  investigations 
were  not  all(x;=!ted  into  a  "black  box" 
which  placed  them  t>eyond  the  reach  of 
the  statute.  Petitioners  .argue  tiiat  it 
would  plainly  violate  the  law  to  allocate 
subsidies  to  products  that  are  under 
investigation  ar.d  then  leave  those 
subsidies  uncountervaiied. 

DOC  Position:  Respondents'  argument 
skips  over  the  real  i.ssue  before  the 
Department.  It  would  seem  that  the 
Department,  in  the  first  instance,  m.ust 
decide  whether  it  is  reasonable  to  create 
a  third  exception  to  the  fungibiiity  of 
money  approach,  which  would 
recognize  the  possibility  that  a  subsidy 
could  be  tied  to  domestic  production.  In 
France  Bismuth,  the  Department 
expressly  recognized  such  an  exception. 
In  these  investigations,  as  is  diM;ussed 
above,  the  Department  has  refined  the 
analysis  that  it  used  in  France  Bismuth. 
but  nevertheless  has  continued  to 
recognize  that  exception. 

Comment  7.  Respondents  also  have 
suggested  an  alternative  approach. 
Under  this  approach,  the  Department 
would  modifv  its  existing  practice — as 
respondents  have  characterized  it — for 
calculating  a  subsidy  rate  for  an  untied 
subsidy,  Very  simply,  the  Department 
would  make  corresponding  adjustments 
to  the  numerator  and  the  denominator 
in  the  subsidy  calculation.  The 
Department  would  adjust  the  numerator 
so  that  it  reflected  an  amount  equal  to 
only  that  portion  of  the  subsidies  which 
benefittecl  domestic  production.  In 
addition,  the  Department  would  adjust 
the  denominator  to  include  only  sales  of 
domestic  production. 

DOC  Position:  Respondents  offer  little 
rationale  for  this  approach.  They  begin 
by  insisting  that  their  principal 
approach  defines  the  appropriate 
measurement  of  the  subsidies  at  issue. 
Then,  they  state  simply  that  if  the 
Department  were  to  change  the 
denominator  to  include  only  sales  of 
domestic  production  as  petitioners  urge, 
it  would  only  be  fair  if  the  Department 
correspondingly  changed  the  numerator 
so  that  the  appropriate  result,  i  e  ,  the 
result  under  respondents'  principal 
approach,  could  still  be  achieved.  As  is 
discussed  above,  however,  the 
Department  has  concluded  that  the 
appropriate  result  is  not  defined  by 
respondents'  principal  approach,  which 
represents  a  rigid,  inflexible  rule  that 
does  not  recognize  that  a  subsidy  is 
presumptively,  but  not  Irrebuttably.  tied 
to  domestic  production. 

Comment  8:  Respondents  argue  that, 
as  a  procedural  matter,  the  Department's 
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dedurtions  from  total  sales  for  the  valur^ 
of  foreign  maniifactunng  activities  is  an 
abrupt  and  unexplained  change  in 
policy  which  is  inconsistent  with 
general  principles  of  administrative  law 
as  well  as  specific  prior  rulings  by  the 
OT.  According  to  respondents,  it  is 
axiomatic  that  an  agency  has  an 
obligation  to  provide  a  reasoned 
explanation  for  changes  in  policies  and 
procedures. 

According  to  petitioners,  respondents 
were  not  denied  due  process  with 
respect  to  the  Department's  position  on 
the  sales  denominator  For  example, 
respondents  were  on  notice  of  the 
Department's  practice  when  the 
Department's  original  CVD 
questionnaire,  requesting  the  sales 
volume  and  value  of  domestically 
produced  merchandise,  was  issued. 

DOC  Position:  We  disagree  with 
respondents.  We  have  not  altered  our 
administrative  practice  with  regard  to 
the  proper  allocation  of  subsidies. 
Rather,  as  we  stated  in  France  Bismuth, 
we  had  no  prior  practice  because  we 
had  not  previously  addressed  the 
question  of  whether  we  should  include 
in  the  sales  denominator  total 
worldwide  sales,  including  sales 
attributable  to  foreign  production,  or 
only  sales  attributable  to  domestic 
production,  in  calculating  subsidy  rates 
for  a  respondent  with  multinational 
production.  In  some  cases,  we  may  have 
used  total  worldwide  sales,  but  we  did 
so  without  addressing  this  question.  In 
contrast,  in  at  least  one  other  case,  aside 
from  France  Bismuth,  we  have  excluded 
sales  attributable  to  foreign  production 
from  the  sales  denominator.  See  SSHP 
from  Sweden.  In  addition,  as  we  also 
stated  in  France  Bismuth,  the 
Department's  Proposed  Regulations  do 
not  squarely  address  this  question. 

Through  the  France  Bismuth  decision, 
we  have  begun  a  practice  of  applying  a 
"tied"  analysis  in  situations  where  the 
government  of  the  coimtry  under 
investigation  is  providing  subsidies  to  a 
respondent  with  multinational 
production.  We  are  following  that 
practice,  with  some  refinements,  in 
these  investigations. 

Comment  9  (France):  Petitioners  argue 
that  Usinor  Sacilor's  figures  showing 
intra-group  transactions,  company  by 
company,  were  not  adequately  verified. 
In  particular,  petitioners  argue  that 
although  the  Department  consulted  the 
documentation  provided  for  Sollac  and 
requested  printouts  for  three  other 
French  companies,  the  Department  did 
not  check  intra-group  sales  figures 
reported  for  any  "non-French 
company."  In  addition,  petitioners 
contend  that  even  in  its  attempt  to 
verify  the  French  companies'  entries  m 


'he  tables,  whu-h  constituted  only  half 
the  task  at  hand,  the  Department 
focused  almost  exclusively  on  Sollac 
rather  than  making  a  broader  and  more 
systematic  attempt  to  verify 
respondent's  claimed  totals. 

Moreover,  petitioners  maintain  that 
having  requested  and  failed  to  receive  or 
verify  the  information  necessary  to 
calculate  the  proper  sales  denominator, 
i.e.,  the  F.O.B.  (port)  value  of  Usinor 
Sacilor's  1991  sales  of  French 
merchandise,  the  Department  should 
continue  to  utilize  petitioners'  estimated 
sales  denominator  as  the  best 
information  available. 

DOC  Position:  We  disagree  with 
petitioners.  The  intra-company  sales 
figures  used  to  derive  the  value  of 
French-produced  merchandise  for 
Usinor  Sacilor  were  adequately  and 
accurately  verified,  as  were  the 
methodology  used  by,  and  the  other 
sales  data  provided  by,  respondents. 

It  has  long  been  the  Department's 
practice  to  test  the  integrity  of  the 
information  provided  by  respondents 
through  the  examination  of  original 
source  documents,  accounting  records, 
financial  statements,  and  any  other 
pertinent  documentation  on  a  selective 
basis.  The  Department  has  consistently 
recognized  that  given  the  vast  amount  of 
information  provided  during  the  course 
of  an  investigation  and  the  strict  time 
constraints  imposed  on  the  investigation 
and,  particularly,  verification,  it  is 
simply  not  possible  to  examine  each 
and  every  piece  of  information  provided 
by  respondents.  The  Department  has 
taken  the  position  that  by  testing  the 
vahdity  and  integrity  of  a  significant 
amount  of  relevant  information,  the 
small  portion  of  the  remaining 
information  not  examined  is  accurate 
and  complete. 

Therefore,  petitioners'  assertion  that 
the  Department  focused  solely  on  Sollac 
to  the  exclusion  of  non-French 
companies  in  its  verification  of  intra- 
company  transactions  is  inapposite.  As 
discussed  in  detail  in  the  Department's 
verification  report,  the  Department's 
verification  of  these  data  focused  on 
Sollac,  the  producer  of  the  subject 
merchandise,  and  several  other 
companies,  selected  at  random,  in  order 
to  test  the  validity  of  the  values  reported 
in  Usinor  Sacilor's  responses.  The 
Department  simply  chose  not  to  pursue 
an  examination  of  the  values  reported 
for  a  non-French  company. 
Neverthele.ss,  through  our  selective 
examinations,  we  were  able  to  establish 
that  re-jpondents  data  were  accurate. 

Accordmgly,  the  Department  has  used 
the  value  of  French-produced 
merchandise  reported  by  respondent  in 
the  denominator  of  its  subsidy 


calculations  for  these  final 
determinations.  We  note,  however,  that 
we  have  not  used  the  aggregate  figure 
indicated  by  respondent  in  Its  case  brief. 
Rather,  we  have  excluded  from  that 
figure  an  amount  equal  to  the  value  of 
sales  made  by  Usinor  Sacilor  group 
companies  outside  France  to  Usinor 
Sacilor  group  companies  within  France. 
This  sales  value  represents  sales  of 
foreign  production  and,  therefore,  must 
be  excluded  from  the  denominator. 

Comment  10  (France):  Respondents 
argue  that  the  subsidies  at  issue  in  this 
investigation  are  plainly  untied 
subsidies.  Respondents  maintain  that 
the  PACS,  FIS  instruments  and 
shareholders'  advances  have  been 
analyzed  as  equity  infusions  or  grants 
and,  according  to  Department  practice, 
equity  infusions  and  grants  have 
traditionally  been  considered  as 
fungible  and  untied  subsidies. 
Respondents  also  argue  that  the  record 
evidence  of  this  case  demonstrates  that 
the  capital  within  Usinor  Sacilor  flows 
to  the  group's  foreign  subsidiaries. 

Respondents  further  maintain  that  the 
number  of  major  acquisitions  made  by 
the  Usinor  Sacilor  group  outside  France, 
the  group's  foreign  financing,  and  the 
number  of  foreign  employees  of  the 
group  demonstrate  this  flow  of  capital 
outside  France.  Finally,  respondents 
argue  that  if  the  Department  focuses  on 
the  circumstances  when  the  alleged 
subsidies  were  originally  received,  it 
would  find  that  the  subsidies  were  not 
to  benefit  only  domestic  production  but 
were  preconditioned  upon  Sacilor 
becoming  the  partial  owner  of  a  German 
steel  producer. 

Petitioners  argue  that  the  subsidies 
conferred  by  the  Government  of  France 
(GOF)  to  Usinor  Sacilor  were  not  only 
designed  to,  but  according  to  the  record 
of  this  investigation  did,  in  fact,  result 
in  increased  or  modernized  steel 
production  in  France.  The  nature  of 
these  subsidies,  and  the  proper  segment 
of  Usinor  Sacilor's  production  to  which 
they  must  be  allocated,  was  defined  at 
the  time  of  the  GOF's  decision  to 
subsidize.  Petitioners  point  to  various 
statements  made  by  the  French 
government  and  others  regarding  the 
objectives  of  the  subsidies.  Petitioners 
maintain  that  nothing  Usinor  Sacilor 
has  done  since  these  subsidies  were 
provided  can  change  the  nature,  or  the 
proper  allocation,  of  the  benefits  arising 
from  them.  In  any  case,  petitioners 
argue  that  the  funds  apparently  have 
been  used  by  Usinor  Sacilor  to  invest  in 
its  various  French  productive  operations 
or  to  cover  losses  realized  on  those 
French  operations  as  a  whole.  For  all  of 
these  reasons,  petitioners  conclude  that 
the  domestic  subsidies  should  be 
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allocated  by  the  Department  to  the 
I'sinor  Saciior  group  s  net  gaies  of 
French -org.  n  merchan'iise 

DOC  Position  In  determining  whether 
th"  .iHriomirHtiir  <ih':.', ;,--  include  Usinor 
S-ir,:'.:rs  tc.'-i:  vv;'-;H-,a:.-ih  sales  or  be 
l."-;'^ri  •■.)  S'll^'s  -if  TsT  '■;-  Sacilor's 
'i-i^  ^>s'..  3,:v  pm*:  ji  fta  i.iarchandise,  we 
app  ie^i  •:,--  [>p-'-T^"r;t'8"tied" 
analysis.  Thus,  we  first  presumed  that 
the  dorcestic  subsidies  at  issue  are  tied 
to  domestic  production.  Next, 
considering  the  evidence  in  the  record, 
we  concluded  that  this  presumption  had 
not  been  rebutted.  Respondents  relied 
principally  on  conclusory  statements 
describing  the  subsidies  at  issue  as 
untied.  For  the  most  part,  the  evidence 
to  which  respondents  did  dte — relating 
to  foreign  acquisitions,  debts  in  foreign 
currencies  and  foreign  employees — 
purportedly  address  the  actual  uses  of 
the  subsidies  well  after  their  bestowal, 
including  d'Jiing  the  period  of 
investigation.  As  noted  above,  under  a 
"tied"  analysis,  we  do  not  attempt  to 
trace  the  actual  uses  of  a  subsidy. 

Further,  respondents  mischaracterize 
Sacilor's  acquisition  of  a  partial  interest 
in  the  German  steel  producer  in  1978. 
As  one  of  several  concessions  made  by 
one  of  Sacilor's  shareholders  at  the 
behest  of  the  GOF  during  the  1978 
restructuring,  that  shareholder 
contributed  its  interest  in  the  German 
steel  producer  to  Saciior.  It  is  not  clear 
how  that  development  translates  into 
evidence  that  subsidies  provided  by  the 
GOF  in  1 978  or  later  were  not  tied  to 
domestic  production.  Meanwhile, 
petitioners  point  to  substantial  evidence 
in  the  record  that  would  support  a 
Ending  that  the  subsidies  were  tied  to 
domestic  production,  even  in  the 
absence  of  any  presumpucn.  (See 
Peti'Joners'  Case  Brief  at  37-^1.)  We. 
therefore,  determined  that  these 
subsidies  wore  tied  to  domestic 
production  and.  accordingly,  we 
allocated  the  benefits  of  those  subsidies 
to  sales  of  Usinor  Sacilor's  domestically 
produced  merchandise  and  excluded 
sales  of  Usinor  Sacilor's  foreign- 
produced  merchandise. 

Comment  1 1  (United  Kingdom): 
Respondents  contend  that,  based  on  the 
record  in  this  investigation,  the 
Department  cannot  justify  the  view  that 
U.K.  government  subsidies  to  BS  pic  or 
its  predecessor.  BSC,  do  not  benefit  BS 
pic's  foreign  operations.  Citing 
Industrial  Nitrocellulose,  respondents 
state  that  it  has  been  the  Department's 
long-held  view  that  untied  equity 
infusions  must  he  allocated  to  a 
t/:-;"p-i.  y  s  total  corporate  output  and 
mt  pist  ^Q  sri«:ific  products  or 
g;  e-3*; or.s  According  to  respondents, 
this  longstanding  Departmental 


p;>^  BdHnt  applies  to  national  and 
multinational  corporations  alike 

Petitioners  argue  that  the  Department 
correctly  excluded  the  sales  of  BS  pir  s 
non-U. K.  facilities  from  its  sales 
denominator.  Qting,  for  example,  the 
U.K.  Government's  1978  White  Paper 
enUtled  "The  Road  to  Viability," 
petitioners  argue  that  the  record  in  this 
investigation  supports  the  Department's 
conclusion  that  domestic  subsidies  from 
the  U.K.  government  benefitted  only  BS 
pic's  activities  in  the  U.K. 

DOC  Position:  In  determining  whether 
the  denominator  should  include  sales  of 
BS  pic's  non-U. K.  facilities  or  be  limited 
to  sales  of  BS  pic's  domestic  production, 
we  applied  the  Department's  "tied" 
analysis.  Thus,  we  first  presumed  that 
the  domestic  subsidies  at  issue  are  tied 
to  domestic  production.  Next, 
considering  the  evidence  in  the  record, 
we  concluded  that  this  presumption  had 
not  been  rebutted.  Respondents  did  not 
present  evidence  to  show  that  the 
subsidies  were  not  tied.  Moreover, 
petitioners  point  to  evidence  in  the 
record,  namely,  the  U.K.  Government's 
1978  White  Paper,  which  supports  a 
finding  that  the  subsidies  were  tied  to 
domestic  production.  We,  therefore, 
determined  that  these  subsidies  were 
tied  to  domestic  production,  and 
accordingly,  we  allocated  the  benefits  of 
those  subsidies  to  sales  of  BS  pic's 
domestic  production  and  excluded  sales 
of  BS  pic's  non-U.K.  facilities. 

Comment  12  (Austria):  Respondants 
point  to  the  years  1983, 1934  and  1986 
and  argue  that  it  is  clearly  inconsistent 
for  the  Department  to  include  subsidies 
to  U.S.-based  Bayou  Steel  in  the 
numerator  while  excluding  sales  of 
Bayou  Steel  from  the  denominator. 
Respondents  explain  that  VAAG 
received  grants  and  equity  infusions 
from  the  Government  of  Austria  (GOA) 
in  those  years,  and  VAAG  used  those 
funds  to  cover  losses  generated  by  its 
subsidiary.  Bayou  Steel,  among  other 
VA-\C  entities.  Respondents  conclude 
that  because  those  funds  went  to  Bayou 
Steel,  the  Department  should  exclude 
subsidies  to  Bayou  Steel  from  the 
numerator. 

Petitioners  contend  that  because  the 
subsidies  were  provided  to  VAAG,  not 
to  Bayou  Steel,  they  were  not  subsidies 
provided  solely  to  a  foreign  company. 
According  to  petitioners,  the  sales  of 
Bayou  Steel  therefore  should  not  be 
included  in  the  denominator. 

DOC  Position:  We  have  accounted  for 
the  subsidies  at  issue  through  a  two-step 
process.  First,  we  decided  that  the 
benefits  of  the  subsidies  at  issue  had  to 
be  allocated  to  VAAG's  total  worldwide 
sales,  including  Bayou  Steel's  sales,  for 
the  years  in  question.  Tl^n  we  adjusted 


our  subsidy  calculation  to  rwfiect  Lhe 
subsidies  lost  through  the  1986  sale  of 
BayoiJ  Steel, 

In  dti'termining  how  to  allocate  the 
sjbsidi  ,'s,  1  e.,  whether  to  VAAG's  total 
\>orld'A-.de  sales,  which  would  include 
the  sales  of  Bayou  Steel's  U.S. 
production,  or  only  to  sales  of  VAAG's 
domestic  production,  we  applied  the 
Department's  "tied"  analysis.  Thus,  we 
first  presumed  that  the  dome.stic 
subsidies  at  issue  are  tied  to  domestic 
production.  Next,  considering  the 
evidence  in  the  record,  we  concluded 
that  this  presumption  had  been 
rebutted.  Specifically,  the  laws  pursuant 
to  which  the  GOA  provided  these 
subsidies  expressly  state  that  the  funds 
were  to  be  used,  inter olia,  to  cover 
losses  of  VAAG  and  all  companies 
under  the  umbrella  of  its  parent.  OAIG. 
at  home  or  abroad.  The  record  shows, 
moreover,  that  VAAG  incurred 
relatively  large  losses  in  connection 
with  its  investment  in  Bayou  Steel  in 
each  of  the  years  at  issue.  Petitioners 
did  not  present  any  contrary  evidence. 
We.  therefore,  determined  that  these 
subsidies  were  untied  and.  accordingly, 
we  allocated  the  benefits  of  those 
subsidies  to  VAAG's  total  worldwide 
sales. 

The  subsequent  adjustment  tJiat  we 
made  to  our  subsidy  calculation  to 
re.lect  the  subsidies  lost  through  the 
1986  sale  of  Bayou  Steel  is  explained  in 
the  Restructuring  section  of  this 
appendix. 

B.F.O.B.  (port)  Value 

Issue 

This  subsection  addresses  the  issue  of 
whether  the  Department  should 
continue  to  use  an  F.O.B.  (port)  sales 
value  (i  e..  a  value  which  excludes 
shipping  experses  such  as  ocean  freight 
and  marine  insurance)  in  lhe 
denominator  when  calculating  the  ad 
valorem  subsidy  rate,  or  whether 
another  sales  value  is  more  appropriate. 

Discussion 

The  Department's  practice  has  been  to 
request  respondents  to  report  their  sales 
on  an  F.O.B.  (port)  basis.  It  is  this  sales 
value  that  we  nave  used  as  the 
denominator  in  the  past  when 
calculating  the  subsidy  rate.  Although 
the  Department's  practice  of  using  an 
F.O.B.  (port)  value  is  not  required  by 
either  the  statute  or  the  Department's 
regulations,  and  the  Department  has 
never  articulated  its  rationale  for  using 
this  approach,  it  appears  that  this 
practice  developed  ;n  order  that  the 
Department  ar.d  the  U.S.  Customs 
Swpv  1C8  (Customs)  would  be  consistent 
m  the  calculation  and  assessment  of 
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countervailing  duties,  respe<:tively.  The 
Department  in,stnjcts  Customs  to  collect 
cash  deposits  and  countervailing  dutie> 
on  an  F.O  B,  invoice  prce.  Customs  ;.s 
directed  to  exclude  any  costs,  charges, 
or  expenses  incurred  for  transportation, 
insurance,  and  related  services  incident 
to  the  international  shipment  of  the 
merchandise  from  the  country  of 
exportation  to  the  place  of  importation 
in  the  United  States,  in  accordance  with 
section  402(2)(A)  of  the  Act. 

It  has  become  evident,  however,  that 
certain  respondents  do  not  maintain 
accounting  systems  which  allow  them 
to  easily  extract  information  pertaining 
to  shipments  on  an  F.O.B.  (port)  basis. 
Because  these  companies  may  sell  on 
terms  other  than  F.O.B.  (port)  value  and 
may  record  sales  in  one  account  and 
their  transportation  expenses  for  all 
customers  to  all  markets  in  another 
account,  it  is  not  possible  to  precisely 
segregate  expenses  by  market.  In  these 
instances,  respondents  can  only 
estimate  the  F.O.B.  (port)  value  of  their 
sales. 

The  Department  has  determined  that 
it  is  more  appropriate  to  use 
respondents'  sales  value  as  recorded  in 
their  financial  statement  and  accounts 
in  the  denominator  when  calculating 
the  ad  valorem  subsidy  rate.  This  figure 
normally  would  reflect  sales  made  on 
various  terms  of  sale  sud;  as  r^  O  B 
C.I.F..  C.&F.,  and  ex-facton  sr.  i  a^  =» 
result,  would  provide  a  n  :  e  v  r .  -  .'.e 
representation  of  respon '>-:'>  -^sHing 
practices.  In  addition,  a  lotai  sa^es  value 
is  more  appropnate  because  the  use  of 
an  F.O.B.  (port)  value,  which  excludes 
all  shipping  expenses  such  as  ocean 
freight  and  marine  insurance,  ignores 
the  fact  that  part  of  the  sales  transaction 
could  be  subsidized,  i  e.,  transportation 
costs. 

However,  to  ensure  that  Customs 
collects  the  correct  amount  of  subsidy 
based  on  an  F.O.B.  invoice  price  of  the 
imported  merchandise,  it  is  necessary  to 
adjust  the  calculated  subsidy  rate. 
Where  a  respondents'  terms  of  sale  for 
all  sales  are  not  F.O.B.  or  ex-factory,  we 
first  must  calculate  the  ratio  of  the  value 
of  exports  of  the  subject  merchandise  to 
the  United  States  as  recorded  in  the 
companies'  books  to  the  F.O.B.  value  of 
exports  of  the  subject  merchandise  to 
the  United  States.  This  ratio  is  then 
multiplied  by  the  subsidy  rate,  to 
calculate  the  ad  valorem  rate,  that  will 
be  applied  by  Customs.  It  should  be 
noted  that  if  all  of  a  respondent's  sales 
of  the  subject  merchandise  to  the  United 
States  are  made  on  an  ex-factory  or 
FOB  basis,  no  adjustment  to  the 
caloilated  subsidy  rate  is  necessary. 

However,  in  the  Instant 
investigations,  if  the  information 


ne«:es.s&ry  to  calculate  thf*  ad  vniurf-rn 
subsidy  rate  in  this  manner  .s  nf-t  or  'he 
record,  or  if  the  ad  valoren'  subsidy  rate 
t:.finnot  be  easily  ca!ai!at«d  as  a  result  of 
this  modification  in  the  choice  of 
denominator  values,  the  Department  has 
reverted  to  the  use  of  the  F.O.B.  (port) 
sales  values  as  originally  reported  and 
verified  in  the  denominator  of  the 
calculation. 

(This  issue  is  discussed  more  fully  In 
a  Memorand.  rr,  •;  'oseph  A.  Spetrinf 
and  Barbara  R.  Stafford  from  Staff,  dated 
June  21. 1993.) 

Comrrr^-t  1  Ppli'ioners  argue  that  the 
Departmen;  sn.)!,:,!  exclude  from  the 
denominator  all  "value-added"  outside 
the  coimtry  under  investigation, 
including  shipping,  warehousing, 
repackaging,  further  processing,  and 
production. 

DOC  Position:  In  the  Foreign 
Production  section  above,  the 
Department  has  determined  that  the 
sales  value  of  foreign  production,  which 
would  include  foreign  further 
processing,  will  be  excluded  from  the 
denominator  whenever  the  Department 
determines  that  a  domestic  subsidy  is 
tied  to  domes'  r  pr  vj     tion.  In  this 
situation,  hoHe%f=:  shipping, 
warehousing,  and  rtjTckaging  would  be 
included  in  or  excluded  from  the 
denominator  depending  on  how  and  by 
whom  incurred. 

Comment  2.  Petitioners  argue  that  the 
Department  should  use  ex-factory  prices 
for  measuring  the  value  of  domestic 
shipments.  As  no  port  is  involved  in 
domestic  shipments,  an  analogue  for 
F.O.B.  (port)  value  for  domestic 
shipments  must  be  utilized  to  ensure 
symmetry  in  the  way  subsidization  is 
measured. 

Petitioners  argue  that,  in  the 
alternative,  the  Department  could 
measure  the  value  of  domestic 
shipments  at  a  point  analogous  to  the 
port  for  export  shipments,  somewhere 
between  the  factory  gate  and  the 
customer's  place  of  business.  Petitioners 
further  argue  that  if  domestic  shipments 
move  through  a  service  center  or 
warehouse,  the  value  of  such  shipments 
could  be  measured  at  the  point  where 
the  service  center  or  warehouse  is 
reached. 

DOC  Position:  We  disagree.  The 
Department  has  determined  that  the 
appropriate  sales  value  to  use  in  the 
denominator  of  the  subsidy  rate 
calculation  is  the  value  based  on  how 
each  respondent  makes  and  records  its 
sales.  This  value  captures  every  part  of 
the  sales  transaction  that  could  benefit 
from  subsidies. 

Comment  3  (France):  Petitioners 
contend  that  the  key  step  in 
respondents'  methodology  for  adjusting 


'h;o  'diai  F't-TK..^  Wiie'  figure  to  an  F.O.B. 
;■:'  "■  ■'.;•-'  .e'  :s  ar',  '..cs  ;'*jslantiated 
eii'..:;ic'.e  „i  the  pe.'-v:bi.'.age  of  Sollac's 
land  and  sea  transportation  costs 
pertaining  to  transporting  the  goods 
from  the  factory  to  the  French  border.  In 
addition,  petitioners  contend  that 
respondents  derive  a  percentage  based 
on  a  geographic  sales  breakdown  using 
total  sales  (inclusive  of  intra-company 
transactions),  and  then  apply  that 
percentage  to  a  consohdated  number. 

Moreover,  petitioners  maintain  that 
respondents'  estimate  focuses  only  on 
Sollac,  with  no  explanation  of  why 
Sollac's  costs  should  be  considered 
representative,  and  does  not  deduct  an 
amount  from  the  sales  denominator  for 
insurance  costs  associated  with 
transportation,  outside  France,  of 
exported  goods.  Therefore,  petitioners 
argue,  the  Department  should  continue 
to  utilize  petitioners'  previously 
submittea  estimate  of  the  FOB.  (port) 
value  of  Usinor  Sacilor's  sales  of  French 
merchandise. 

According  to  respondents,  the 
verification  report  makes  clear  that 
transportation  costs  were  carefully 
calculated  and  explained  to  the 
Department.  The  transportation  costs 
were  based  on  Sollac's  experience 
because  Sollac  is  the  major  exporting 
company  in  the  Usinor  Sacilor  group, 
and  detailed  land  and  sea  transportation 
cost  information  by  sector  was  available. 
Respondents  add  that,  as  the 
verification  report  demonstrates,  actual 
shipping  costs  were  presented  for 
domestic  sales,  sales  to  other  EC 
countries  and  sales  to  the  rest  of  the 
world. 

DOC  Position:  Usinor  Sacilor  has 
insisted  throughout  the  course  of  these 
investigations  that  it  does  not  maintain 
F.OB,  (port)  value  Information,  as 
requested  in  the  Department's 
questionnaire,  in  the  regular  course  of 
business  at  either  an  operating  or 
holding  company  level.  Therefore,  in  its 
responses,  Usinor  Sacilor  provided  two 
methodologies  to  estimate  the  aggregate 
amount  of  transportation  costs  that 
should  be  deducted  from  Usinor 
Sacilor's  sales  figure  to  arrive  at  a  figure 
representing  the  F.O.B  (port)  value  of 
those  sales.  One  methodology  derived 
an  aggregate  amount  for  transportation 
costs  to  be  deducted,  i.e.,  those  incurred 
after  the  French  border,  while  the  other 
methodology  set  the  amount  at  a 
particular  percentage  of  Usinor  Sacilor's 
total  sales.  (See  the  report  on  the 
Verification  of  Usinor  Sacilor  in  France 
Bismuth  on  file  in  room  B-099  of  the 
Main  Commerce  Building  for  the 
verification  of  the  second  methodology. 
This  report  has  been  incorporated  into 
the  record  of  this  case.) 
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In  order  to  demonstrate  that  these 
were  acceptable  methodologies  for 
estimating  the  FOB.  (port)  value  of 
Usinor  Sacilor's  total  sales,  Usinor 
Sacilor  officials  provided  two  additional 
rTiethodologies  at  venfication  which 
produced  similar  results. 

Respondents'  have  attempted  to 
provide  the  Department  with  a.s  accurate 
an  estimate  as  possible  of  its  sales  value 
based  on  FOB  (port)  As  stated  above, 
tne  methodologies  presented  by 
respondents  at  verification  were  to 
provide  additional  support  to  the 
estimrites  subm.itted  previously  in  the 
responses.  Given  Lhat  the  various 
approaches  have  derived  s;rT::!ar  results, 
we  consider  the  two  additional 
approaches  !o  be  r^asondbie  estimates  to 
s'^pport  those  prov.ded  m  the 
responses 

.Accordingly,  we  have  used  the 
particular  percentage  provided  in  the 
responses  to  derive  the  amount  of 
transportation  charges  to  be  deducted 
from  the  sales  value  of  French-produced 
merchandise  Because  we  do  not  have 
the  information  on  the  record  that 
would  allow  us  to  use  as  the 
denominator  Usinor  Sacilor's  total  sales 
value  as  recorded  in  its  accounts,  we 
have,  in  this  case,  reverted  to  the  use  of 
FOB  (port)  sales  value  as  originally 
reported  and  verified. 

C  Sen'ices  i 

Issue 

In  se\  eral  of  these  investigations  the 
Department  has  found  it  necessary  to 

determ.me  how  to  properly  treat  various 
types  of    services,'  eg,  computer  data 
ser.ices  and  the  sales  of  staff  training 
cou.-ses  The  issue  is  whether  or  not  a 
rcm,pany's  total  sales  should  include 
the  value  of  services  sold  d'uring  the 
POI  This  is  important  because  we  use 
a  respondent  s  total  sales  as  the 
denominator  when  we  calculate  benefits 
from  subsidies  that  are  not  tied  to  any 
particular  product. 

Discussion  I 

We  determine  that  the  value  of 
services  sold  should  be  included  in  a 
com.par.y  s  total  sales  when  the  subsidy 
for  which  we  are  measuring  the  benefit 
is  not  tied  to  the  produrtion  of 
m.erchandise.  This  determiination 
denves  from  the  reasonable 
presum.ption  that,  to  the  extent  a 
government  provndes  a  subsidy  which  is 
not  tied  to  a  company's  productive 
activities,  a  recipient  company  can  be 
presumed  to  use  that  subsidy  to  benefit 
its  entire  operations,  including  its 
service  functions 

However,  when  a  subsidy  is  tied  to 
productive  activities,  the  value  of 


services  sold  should  be  subtracted  from 
t-he  company  s  total  sales.  Whether  a 
subsidy  IS  "tied"  to  productive  activities 
IS  a  determination  that  must  be  made 
separately  in  each  case  Because 
subsidies  tied  to  produclive  activities 
benefit  only  production  of  merchandise, 
they  cannot  benefit  a  company's  service 
functions. 

It  should  be  noted  that  this  analysis 
only  applies  to  services  performed 
within  the  country  subject  to 
investigation.  To  the  extent  a 
respondent,  e.g.,  through  a  subsidiary. 
performs  services  in  a  country  other 
than  the  country  under  investigation, 
that  service  would  constitute  foreign 
production,  which  is  treated  in  section 
A. above. 

Comment  1  (United  Kingdom): 
Respondent  argues  that  the 
Department's  adjustment  of  the  total 
sales  denominator  for  the  retail 
activities,  which  includes  some  cutting 
and  slitting,  performed  by  British  Steel 
Distribution  (BSD)  is  without 
foundation.  According  to  respondent, 
the  Department's  past  practice  dictates 
that  government  subsidies  benefit  all 
aspects  of  a  company's  operations, 
including  retaihng.  Respondent  argues 
that  if  the  Department  elects  to  exclude 
that  portion  of  the  subsidies  attributable 
to  retailing  from  the  denominator,  it 
must  make  appropriate  deductions  from 
the  numerator  as  well. 

According  to  petitioners,  there  is  no 
evidence  on  the  record  that  BSD  adds 
value  to  the  goods  it  sells.  To  the  extent 
that  BSD  does  add  value,  however, 
petitioners  argue  that  only  the  value 
added  by  domestic  subsidiaries  of  BS 
pic  should  be  included  in  the 
denominator. 

DOC  Position:  We  agree  with  the 
respondent  that  BSD's  retailing 
activities  should  be  included  in  the 
denominator  because  these  retailing 
activities  are  part  of  the  production 
process. 

A  more  detailed  explanation  of  the 
calculation  of  BS  pic's  total  sales  can  be 
found  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  the  United 
Kingdom,  which  is  published 
concurrently  with  this  Federal  Register 
notice. 

Comment  2  (Belgium):  Sidmar  claims 
that  because  the  subsidies  it  received 
were  not  tied  to  the  production  of  any 
particular  product,  the  appropriate  sales 
denominator  is  the  total  value  of  the 
company's  sales  of  all  products  and 
services,  including  the  sales  of  blast 
furnace  gas  and  tolling  services  Sidmar 
argues  that  these  sales  are  generated  bv 
the  same  productive  assets  as  its  sales 
of  steel  products  and  that  the  sales  of 


services,  therefore,  should  be  included 
in  the  company's  total  sales  value. 

DOC  Position:  We  have  included  sales 
of  blast  furnace  gas  and  tolling  services 
in  Sidmar's  total  sales  when  calculating 
the  ad  valorem  benefit  of  subsidies 
which  are  not  tied  to  productive 
activities. 

D  Treatment  of  Returned  Merchandise 
and  Second  Quality  Goods 

Comment  1  (Belgium):  Petitioners 
argue  that  the  Department  should 
exclude  from  the  denominator  amounts 
attributable  to  sales  of  merchandise  later 
returned  to  the  producer,  unless  these 
returns  were  later  resold.  In  addition. 
petitioners  state  that  both  Sidmar  and 
Clabecq  have  included  sales  of 
"seconds"  (i  e  ,  merchandise  produced 
at  less  than  first  quality)  in  the  sales 
denominator.  According  to  petitioners. 
sales  of  "seconds"  should  be  excluded 
to  prevent  the  possibility  of  double 
counting  where  "seconds"  were 
returned  and  subsequently  resold. 

Clabecq  claims  that  sales  of  "seconds" 
should  not  be  excluded  from  the 
denominator  Clabecq  argues  that  the 
Proposed  Regulations  require  the 
subsidy  amount  to  be  divided  by  a 
firm's  total  sales  in  calculating  the  CVD 
rate,  unless  the  subsidy  is  tied  to  the 
production  of  a  particular  product, 
which  is  not  the  case  here.  "Seconds" 
are  produced  at  less  than  first  quality 
and  differ  from  returns,  according  to 
Clabecq  .As  such,  Clabecq  argues,  sales 
of  "seconds"  represent  "bona  fide"  sales 
and  should  be  included  in  the 
denominator, 

Sidmar  notes  that  returns  need  not  be 
deducted  from  its  total  sales  value 
because  the  total  is  already  net  of 
returns  of  both  first  and  second  quality 
merchandise,  Sidmiar  also  argues  that 
sales  of  "seconds"  should  be  included 
in  the  denominator  because  they  are 
made  by  the  same  company,  at  the  same 
time,  using  the  same  processes  as  first 
quality  merchandise.  Therefore,  they 
benefit  equally  from  any  subsidies, 
according  to  S'idm,ar, 

D'DC  Position:  According  to  our 
longstanding  practice,  the  value  of 
returned  merchandise,  regardless  of 
whether  it  is  of  first  or  second  quality, 
is  subtracted  from  the  value  of  a 
company's  total  sales.  The  reason  for 
this  practice  is  that  the  return  of  a 
previously  sold  good  indicates  that  the 
sale  has  been  cancelled.  Such  sales 
should  not  be  included  in  a  company's 
total  sales.  However,  if  the  returned 
merchandise  is  later  resold  during  the 
POI,  we  add  the  value  of  that  sale  to  the 
value  of  the  total  sales. 

We  have  never  squarely  addressed  the 
issue  of  "seconds"  (here  defined  as 
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merchandise  not  produced  at  first 
quality  or  not  meeiing  customer 
specifications),  m  past  r3T)  du*y  ta.ses 
However,  we  have  determined  that  it  is 
reasonable  to  snciude  such  sales  in  the 
denominator  because  such  sales  are 
produced  with  the  benefit  of  the  same 
subsidies  with  which  first-quality 
merchandise  is  produced  In  this 
context,  we  consider  a  sale  of  a  second- 
quality  good  to  be  equivalent  to  a  sale 
of  a  first-quality  good.  Because  the  sales 
of  "seconds"  contribute  to  the  value  of 
a  company's  total  sales,  we  see  no 
reason  why  such  sales  should  be 
excluded  from  the  total  sales.  Moreover, 
"seconds"  are  typically  included  in  the 
scope  of  a  proceeding  (as  they  are  in 
these  investigations]  and  they  are, 
therefore,  covered  by  any  potential  CVD 
order. 

Equity 

A.  Equity  Methodology 

Issue 

The  issue  to  be  determined  in  this 
subsection  is  the  appropriate 
methodology  to  be  employed  in 

measuring  the  benefit  from  equity 
infusions  made  or  provided  on  terms 
inconsistent  with  commercna) 
considerations  (i  e    when  the  rompany 
receiving  funds  is  determined  to  be 
unequit\-worthy)  The  methodologies 
discussed  below  are  intended  for  u:=e 
only  when  the  company  m  question 
does  not  have  a  market  benchmark,  by 
which  to  measure  any  countervailablo 
benefit,  i  e.,  a  publicly-traded  price  or 
an  infusion  by  a  private  investor  at  the 
time  of  the  government's  infusion  (the 
latter  may  not  always  constitute  a 
proper  benchmark  based  on  the  sp'-".,if^ii, 
circumstances  in  a  particular  case) 

Discussion 

We  considered  several  metho<ioloeies 
offered  by  interested  parties  and 
generated  internally  [For  a  complete 
discussion  of  those  options,  see 
Memorandum  from  Staff  to  Joseph  A 
Spetnni,  dated  June  21,  1993)  We 
determined  that  the  most  appropr;,=3i,e 
methodology  ♦o  use  m  measunng  the 
benefit  from  equity  infusions  made  or 
provided  on  terms  inconsistent  wi^h 
commercial  considerations  :s  what  we 
call  the  "Grant"  approac  h. 

The  key  aspect  of  this  approach  is  the 
Departm^ent's  interpretation  of  its 
equity-worthiness  detennuifition.  Using 
the  grant  methodology  for  equity 
infusions  into  unequityworthy 
companies  is  based  on  the  premi^ifi  that 
an  unequityvsorthiness  finding  by  ihe 
Department  is  tantarr^oi^nt  to  saying  that 
the  company  could  no!  have  attracted 
investment  capita!  fro.m  a  reasonable 


investor  in  the  infusion  year  based  on 
the  available  information.  Thus,  neither 
the  benefit  nor  the  equityworthmess 
determination  should  be  reexamined 
post  hoc  since  such  infonna'i :;n  could 
not  have  been  known  to  the  investor  at 
the  timie  of  the  investmer-?  ThHre'ire, 
the  grant  methodology,  when  used  for 
equity  infusions  into  unequityworthy 
companies  and  for  grants  to  all 
companies,  should  not  be  adjusted 
based  on  subsequent  events  (e.g. 
dividends,  profits) 

Under  this  approach,  the  Department 
continues  to  distinguish  between  grants 
and  equity  investments  because  equity 
investments  represent  a  claim  on  the 
company's  earnings  whereas  grants  do 
not.  Even  in  a  100  percent  government- 
owned  company,  where  a  purchase  of 
equity  does  not  result  in  any  larger 
claim  on  the  firm's  assets  or  earnings,  an 
investor's  purchase  of  equity  is 
normally  based  upon  an  expectation  of 
a  reasonable  return.  Such  an  expectation 
is  not  present  with  a  grant,  which  is  a 
simple  gift  to  the  firm.  Under  the  grant 
approach,  percentage  of  government 
ownership  of  the  finn  is  irrelevant  This 
approach  is  based  on  the  distinction 
between  grants  and  eq-dity  and,  in  the 
latter  instance  only,  upon  the 
Department's  analysis  of 
equity 'worthiness 

Interested  Party  Commpnt<; 

,\il  written  comments  S'^bini'ted  by 
the  interested  parties  in  ihnht' 
investigations  regarding  the***  «:i.,ly 
Issues  which  have  not  \hv:]  ;)reviously 
addressed  in  ihis  notic*  or  in  ot ner 
notices  are  addressed  below 

For  purposes  of  the  com.menfs 
received  by  interested  parties,  we  use 
the  term  "respondents"  to  refer 
!:oIiecl!veiy  to  all  respondents,  rather 
than  referring  to  each  party 
mdividuailv.  However,  individual 
parties  will  be  identified  when  a 
comment  is  countrv-specific  ir  urt'iire. 

Comment  J  Petitioners  suppon  the 
r>epartment*s  prehmmerv  decision  to 
Rb8::dnn  the  rate  of  f^'u'r,  sT'crtfall 
m'^thud'Cocv  'RDRSj  fi:r  n-iei^suring  the 
counterv,:?iiable  benefit  of  a  government 
equity  infusion  into  an  l!nequ•>^'v,•orthy 
company. 

Petitioners  arcue  tnat  t.^-e  RORS 
metliod  is  an  inappropnats  cost-to- 
government,  ex  post  facto  approach  that 
is  unrelated  to  the  benefit  conferred  by 
an  equity  infusion.  According  to  the 
petitioners,  the  benefit-to-recipient 
standard,  rather  than  any  cost-to- 
govemm.ent  standard,  is  mandated  by 
U.S.  law  D^'partment  precedent,  the 
policy  of  the  [ '  S  ecvemment,  and 
econom.ir  sense 


F'l.rtherno'B,  RORS  fcxu,'.€«i  on 
individual  yeers,  ratbor  than  the  Ufe  of 
the  inv«»5tment  Thus,  even  if  an 
investor  «r;t'w  in  aovance  that  the 
com  pa:  .  A  ji.ic  '1*^  )•  .Stable  in  year  X, 
there  IS  c,'  -fns^n:  ;;.>   :\.:.t.  that  the 
investor  would  have  provided  the 
equity  infusion.  And,  if  the  company 
becomes  enormously  profitable  after  the 
year  of  receipt  for  unforeseen  reasons, 
the  company  would  continue  to  be  on 
a  higher  competitive  plane  than  it 
would  have  been  without  the 
government  capital  that  private  markets 
would  not  have  provided. 

Implicitly,  the  RORS  method 
suggested  that  if  a  company  shows  a 
profit  equal  to  the  market  average  in  the 
year  of  review,  then  capital  previously 
provided  on  terms  inconsistent  with 
commercial  considerations  no  longer 
constitutes  a  subsidy.  There  are  two 
flaws  in  this  reasoning.  First,  a  single 
year  of  profitability  does  not  make  a 
company  equityworthy.  Second,  even  if 
a  company  would  have  access  to  private 
capital  in  the  review  year  if  it  earned  the 
average  rate  of  retuim  for  the  economy, 
this  would  not  reduce  the  benefit  of  the 
prior  equity  infusion.  The  government- 
owned  company  would  simply  have  the 
benefit  of  both  the  original  equity 
infusion  and  the  additional  capital  it 
could  now  raise  from  the  private 
markets. 

The  overall  purpose  of  the  CVD  law 
is  to  counteract  the  benefit  that 
countervailable  subsidies  bestow  upon 
merchandise  imported  into  the  United 
States.  The  n  c  ;    c  s  •  he  Department 
uses  to  calculate  the  countervailable 
benefit  must  therefore  accuirately  reflect 
the  true  benefit  bestowed  upon  the 
subject  merchandise.  The  RORS  method 
does  not  accomplish  this  determinative 
objective.  Furthermore,  the  logical 
implication  of  the  theory  that  the 
"ultimate  success"  of  the  investment  is 
the  standard  for  the  equityworthiness 
determination,  is  that  the  Department 
should  countervail  Infusions  to 
equityworthy  companies  that  prove  to 
be  imsuccessful;  the  absurdity  of  such 
an  implication  is  reflective  of  the 
absurdity  of  its  premise. 

The  petitioners  assert  the  felsity  of 
respondents'  arguments  to  the  effect  that 
the  RORS  method  is  mandated  by 
statute.  The  respondents  mistakenly 
assume  that  equity  has  a  cost  to  the 
company.  They  confuse  the  standard  for 
determining  the  existence  of  a  subsidy 
with  the  methodology  for  benefit 
measurement.  They  mistakenly  argue 
that  the  Courts  have  held  the  RORS 
method  to  be  the  best  method  of  subsidy 
measurement,  TTiey  fail  to  recognize 
that  the  grant  amortization  methodology 
is  both  reasonable  and  the  only 
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methodology  that  is  consistent  with  the 
Department's  treatment  of  grants 

Petitioners  argue  that  even  if  the 
subsequent  investment  performance  cf 
the  equity  infusion  were  relevant  to 
measuring  the  benefit  from  pnor  equi'v 
the  RORS  method  does  not  measurts  the 
return  on  the  subsidy  investment  The 
company's  rate  of  return  on  equity  in  a 
single  year  and  the  actual  return  on  ar, 
ir.vestment  are  two  different  things 

Furthermore,  according  to  the  RORS 
method,  the  better  the  equity  investment 
performs  between  the  year  of  receipt 
and  the  year  of  review,  the  greater  the 
countervailable  benefit.  Moreover,  the 
RORS  method  yields  absurd  results 
when  a  company  has  near  zero  net 
worth.  The  source  of  this  problem  lies 
in  the  role  that  shareholders'  equity 
plavs  m  the  RORS  formula  The  RORS 
method  calculates  the  return  on  total 
shareholders'  equity  for  the  review  year 
only.  The  goal,  however,  should  be  to 
determine  ihe  rate  of  return  on  the 
equity  infusion  over  the  life  of  the 
investment 

Petitioners  aryue  that  there  are  no 
sound  defenses  of  RORS  To  say  that 

only  the  review  year  matters"  ignores 
certain  f-undamental  considerations. 
First,  the  RORS  method  itself  implicitly 
examines  the  intervening  years  by  using 
the  shareholders'  equity  m  the  review 
vear  Second,  to  properly  measure  the 
return  on  an  investment,  one  must 
determine  the  overall  return  on  the 
investment  Finally,  the  profitability  of 
the  company  m  the  review  year  does  not 
reduce  tiie  company's  use  of  the 
government  capital  it  acquired  from  the 
original  transaction 

Fu.-thermore,  in  petitioners'  view,  it 
cannot  be  validly  argued  that  RORS 
measures  the  "cost"  of  equity.  To  begin 
with,  this  would  mean  that  more 
profitable  companies  have  higher  costs 
than  less  profitable  companies,  which  is 
absurd  In  economiic  terms,  the  only 
"cost  of  equity"  to  the  company  is  the 
expected  retu.m  tiiat  a  company  has  to 
demonstrate  to  attract  equity  capital. 
Once  that  equity  has  been  attracted. 
there  is  no  further  cost  of  that  equity  for 
the  company 

The  ret'orn  Lhat  a  company  generates 
with  the  equity  capital  it  receives  is  not 
part  of  the  company's  cost  structure. 
Respondents  attempt  to  bootstrap  the 
fallacious  notion  that  com.panies  "pay" 
for  their  equity  capital  once  received  on 
the  concept  that  the  return  to  the 
investor  is  the  investor's  opportunity 
cost  of  capital  The  manner  in  which 
companies  attract  equity  capital  is  not  to 
"pay"  for  equity  but  to  generate  a  return 
from  It,  Any  return  generated  legally 
belongs  to  the  provider  of  the  equity. 


Ptjtitioners  also  arg\je  that  there  is  a 
bias  in  the  RORS  method  created  by  the 
Department's  application  of  the  so- 
(,fll:ed  "grant  c^p"  whenever  the  RORS 
rr.f^thod  results  in  a  countervailable 
t,>eriefit  greater  than  the  benefit  that 
would  be  asses.sed  under  the  grant 
methodology  The  "bacicwards"  results 
rif  the  RORS  method  (lower  earnings 
lead  to  a  lower  countervailable  fwnefits) 
helps  respondents  because  in  those 
circumstances  in  which  the  equity 
infusion  is  clearly  countervailable  fpoor 
performance),  the  RORS  method  often 
finds  no  subsidy. 

Finally,  petitioners  point  out  that  the 
RORS  method  implies  that  new 
subsidies  can  reduce  the  company's 
benefit  from  old  subsidies.  According  to 
the  RORS  method,  the  more  subsidies 
the  company  gets  in  the  review  year,  the 
lower  the  benefit  conferred  by  the 
original  infusion.  However,  the 
countervailable  benefit  conferred  by  a 
subsidy  should  be  independent  of 
subsidies  the  company  subsequently 
receives. 

Respondents  argue  that  the 
Department  should  retain  the  RORS 
methodology.  The  Department  has 
failed  to  offer  an  adequately  reasoned 
and  meaningful  justification  for 
abandoning  RORS  in  favor  of  the  grant 
methodology,  as  is  required  by  law  (see. 
eg,  i^nnco,  Inc.  v.  United  States.  733  F 
Supp.  1514, 1530  fCIT  1990);  Hall  v. 
McLaughlin,  864  F  2d  86ft.  872  (DC.  Cir 
1989)).  Respondents  assert  that  this  is 
not  an  instance  where  the  Department  s 
new  method  is  more  ac  curate  than  the 
old  method. 

Respondents  argue  that  petitioners 
statement  that  RORS  is  not  defensible 
under  U.S.  law  is  just  plain  wrong  The 
courts  have  carefully  scrutinized  the 
RORS  methodology  and  have  explicitly 
concluded  that  it  represents  the  most 
accurate  and  acceptable  measure  of 
benefits  from  an  equity  infusion 

Respondents  arg^e  that  the  RORS 
methodology  is  the  most  appropriate 
methodology  for  calculating  the  benefit 
from  equity  infusions.  The  Department 
has  used  the  RORS  methodology 
uniformly  in  past  cases,  this 
methodology  is  sp)ecified  in  the 
Subsidies  Appendix  to  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina,  49  FR  18006  (Apnl  26.  19841 
{Subsidies  Appendix),  and  RORS  is 
specifically  incorporated  into  the 
Department's  Proposed  Regulations 
Moreover,  respondents  cite  Saudi  Iron 
and  Steel  Co  v.  United  States.  698  F. 
Supp.  912.  916  (CIT  19881,  m  which  the 
err  upheld  the  use  of  the  RORS 
methodology  bv  the  Department 

While  RORS  IS  not  perfect, 
respondents  argue  that  it  is  preferable  to 


the  grant  methodology.  If  the 
Department  determined  thai  '»  had  'r. 
adjust  for  the  effects  of  pest  subsidies. 
it  could  do  so  despite  the  fact  that  the 
effect  of  past  subsidies  on  a  company's 
rate  of  return  is  secondary  and 
speculative 

Moreover,  the  Department  considers 
an  equity  investment  to  be  on  terms 
inconsistent  with  commercial 
considerations  when  the  expected  rate 
of  return  at  the  time  of  investment  is 
less  than  what  a  reasonable  private 
investor  would  expect,  In  light  of  the 
difficulty  in  measuring  the  expected  rate 
of  return  at  the  tim.e  of  investment,  the 
RORS  methodology  serves  as  a  good 
proxy  for  measuring  the  benefit.  The 
nexus  between  the  expected  rate  of 
return  and  the  company's  subsequent 
performance  cannot  be  ignored,  yet  the 
treatment  of  equity  investments  as 
grants  does  just  that. 

If  the  Department  is  willing  to  wait 
until  the  POI  to  ascertain  the  benchmark 
for  a  long-term,  variable  rate  loan, 
because  there  is  no  reasonable 
alternative,  then  it  should  do  the  same 
for  equity  infusions. 

The  Department's  change  in 
methodology  may  also  have  adverse 
financial  implications  for  innocent  third 
parties  which  may  have  invested  in 
companies  under  investigation  with  the 
expedation  that  the  Department  would 
continue  its  past  practice 

DOC  Position  We  have  rejected  the 
use  of  RORS  to  measure  the  benefit  from 
countervailable  equity  infusions.  As 
petitioners  point  out,  and  respondents 
concede,  RORS  has  many  flaws.  We  find 
six  of  these  especially  notable. 

First,  when  measuring  the  rate  of 
return  in  the  period  of  investigation 
fPOI),  the  Departmect  does  not  account 
for  the  effe<:t  cf  current  subsidies  on  the 
company's  return.  These  subsidies 
could  affect  the  rate  of  return,  thereby 
distorting  the  RORS  analysis  It  is  not 
clear  whether  the  Department  would  b*. 
able  to  neutralize  the  effect  of  this 
distortion.  Second,  the  RORS  method 
only  measures  the  rate  of  return  in  the 
POI,  thereby  allowing  poorly- 
performing  companies  which  by  chance 
experience  a  profitable  year  in  the  POI 
to  escape  countervailability.  Conversely. 
a  company  with  historically  good 
results  which  experiences  a  subpar  year 
can  be  found  to  have  a  large  benefit  in 
the  POI  from  a  past  equity  infusion. 
Third.  RORS  does  not  measure  the  rate 
of  return  on  each  of  the  government's 
equity  infusions  but  rather  the  rate  of 
return  in  the  POI  on  the  firm's  total 
equity.  If  the  equity  is  near  zero,  a  very 
small  profit  will  result  in  a  negative 
countervailability  finding 
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Fourth,  this  methodology  does  not 
adequately  account  for  the  expectation 
held  by  a  potential  investor  (at  the  time 
of  the  infusion)  of  the  company's  future 
rate  of  return  on  equity.  Fifth.  RORS  is 
biased  because  it  is  only  applied  when 
the  Department  finds  a  company 
unequitjrworthy.  Finally,  and  perhaps 
most  importantly,  RORS  implies  a  "cost 
to  government"  standard  raUier  than  a 
"benefit  to  recipient"  standard.  These 
are  not  minor  flaws  which  could  be 
easily  resolved.  Rather,  many  of  these 
flaws  are  fundamental  to  the  RORS 
methodology  (e.g.,  the  cost  to 
government  standard)  and  cannot  be 
rectified  without  abandoning  the  RORS 
methodology  outright. 

The  grant  methodology  offers  a  more 
accurate  means  by  whidh  to  measure  the 
benefit  from  equity  infusions.  The  fauhs 
of  RORS,  as  enumerated  above,  ere 
clear.  The  grant  methodology,  as  stated 
more  fully  in  DOC  Position  to  Comment 
2,  below,  treats  equity  infusions  into 
unequityworthy  companies  as  grants. 
This  corresponds  with  the  meaning  of 
unequityworthiness,  i.e.,  a  reasonable 
private  investor  could  not  expect  a 
reasonable  rate  of  return  at  the  time  of 
the  government's  equity  infusion. 

Moreover,  we  disagree  with 
respondents  that  the  Department's 
methodology  for  measuring  the  benefit 
from  equity  infusions  should  ser\-e  as  a 
yardstick  by  which  to  measure  the 
accuracy  of,  and  adjust  where  necessary, 
the  Department's  equityworthiness 
determination.  Respondents  imply  that 
the  Department  cannot  accurately 
determine  the  equityworthiness  of  the 
company  in  question.  The  Department's 
equityworthy  determination  is  done  at 
the  time  the  equity  infusion  is  made, 
using  the  information  available  at  that 
time.  Therefore,  any  consideration  of 
information  or  indicia  after  the  time  the 
equity  infusion  was  made  would  invoke 
a  practice  of  "second-guessing,"  a 
practice  unavailable  to  our  benchmark, 
the  reasonable  private  investor. 

We  disagree  with  respondents' 
arguments  concerning  variable  rate 
long-term  loans.  Respondents 
mischaracterize  the  reasoning  behind 
the  determination  of  whether  variable 
rate  long-term  loans  are  countervailable. 
In  doing  so,  they  confuse  the 
determination  of  whether  a  loan  or 
equity  infusion  is  inconsistent  with 
commercial  considerations,  on  the  one 
hand,  with  the  methodology  applied  to 
measure  the  benefit  from  the  subsidy, 
on  the  other  hand.  It  must  first  be 
determined  whether  the  variable  rate 
long-term  loans  were  made  on  terms 
inconsistent  with  commercial 
considerations.  To  make  that 
determinfltior,  the  variable  rate  i;]  effed 


in  the  year  the  loan  was  provided  is 
compared  to  a  benchmark  rate  in  the 
same  year.  If  the  variable  rate  on  the 
loan  is  equal  to  or  less  than  the 
benchmark  rate,  the  loan  is  found  to  be 
consistent  with  commercial 
considerations  and  is  not 
countervailable.  If  the  benchmark  rate 
from  the  year  in  which  the  loan  was 
provided  is  higher  than  the  loan  rate  in 
that  year,  then  the  loan  is 
countervailable  and  we  apply  the 
variable  rate  loan  methodology  to 
measure  the  benefit  during  the  POI. 

Finally,  regarding  respondents' 
statement  that  a  change  in  the 
Department's  methodology  would 
penalize  an  individual  who.  relying 
upon  the  Department's  prior  practice, 
chose  to  invest  in  a  company  under 
investigation,  it  should  be  noted  that  the 
Act  does  not  permit  the  Department  to 
consider  the  effects  of  its  determinations 
on  third  parties. 

Comment  2:  Respondents  argue  that 
the  application  of  the  grant 
methodology  to  equity  inhisions  is 
inconsistent  with,  and  unsupported  by, 
the  Department's  test  to  determine 
equityworthiness.  fails  to  recognize  the 
potential  for  return  inherent  in  equity, 
and  is  incorrect  as  a  matter  of  law. 

Respondents  further  argue  that  the 
Department's  equityworthiness 
determination  is  inconsistent  with  the 
apphcation  of  the  grant  methodology  in 
valuing  equity  infusions  to 
unequityworUiy  companies.  According 
to  respondents,  the  Department's 
equityworthiness  test  does  not 
determine  that  a  government  investor  in 
an  unequityworthy  company  will  not 
realize  any  return  on  his/her  investment 
or  lose  the  entire  value  of  the 
investment.  The  Department's  test  only 
makes  a  judgment  as  to  whether  or  not 
the  Ukelihood  of  a  reasonable  return  on 
the  investment  is  sufficiently  high, 
based  on  past  performance  and  current 
financial  indicators,  to  attract 
investment  from  a  private  investor.  This 
is  not  equivalent  to  a  finding  that  an 
unequityworthy  company  could  not 
attract  capital  at  all. 

By  using  the  grant  methodology, 
respondents  argue,  the  Department  has 
necessarily  made  three  invaUd 
assumptions  about  its  equityworthiness 
methodology:  (1)  Unequityworthiness  is 
equal  across  all  companies,  (2)  all 
investors  are  equal  and  the  Department 
can  predict  whether  any  category  of 
investor  would  make  the  investment  in 
the  unequityworthy  company,  and  (3) 
the  Department  can  determine  with 
certainty  the  performance  of  a  company 
over  a  15-year  period,  and  therefore, 
that  company's  attractiveness  to  a 
private  invp<;tor  at  the  time  of 


investment.  Where  the  determination 
that  a  firm  is  unequityworthy  is  a  "close 
call,"  the  Department  cannot  apply  the 
grant  methodology  because  clearly  there 
is  some  expectation  of  return. 

According  to  respondents,  unlike  the 
RORS  methodology  which  recognized 
this  flaw  and  provided  a  means  for 
correcting  it,  Oirf  grant  methodology 
imparts  a  certainty  to  the 
equityworthiness  determination. 
Therefore,  in  order  for  the  Department 
to  continue  to  adopt  the  grant 
methodology  for  equity  infusions  into 
unequityworthy  companies,  a  much 
more  accurate  equityworthiness  test 
must  be  devised. 

Respondents  contend  that  equity  is 
not  a  grant.  A  company  undertakes 
potential  obligations  with  respect  to 
equity  (e.g.,  dividends)  which  it  never 
does  with  grants.  The  Department 
recognized  this  distinction  in  France 
Bismuth,  when  it  stated  that  "lelquity 
investments,  unlike  grants,  do  represent 
a  claim  on  the  company  and  even  in  a 
wholly  government-owned  company, 
equity  investments  are  normally  based 
upon  some  expectation  of  retiun." 
Tnerefore,  by  applying  the  grant 
methodology  to  equity  infusions,  the 
Department  necessarily  overvalues  the 
benefits  to  the  recipient  unless  the 
government  never  recovers  any  of  its 
investment  and  never  earns  any  return 
on  that  investment.  Respondents  also 
point  to  Certain  Carbon  Steel  Products 
from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  56  FR  47185  (September  18, 
1991)  (the  1987  review  of  Carbon  Steel 
from  Sweden),  in  which  the  Department 
rejected  the  proposition  that  equity 
should  be  treated  as  grants  on  the 
grounds  that  equity  has  an  expectation 
of  financial  return  whereas  grants  do 
not. 

Respondents  further  argue  that  the 
abandonment  of  RORS  in  favor  of  the 
grant  methodology  is  based  on  a  faulty 
assumption;  RORS  does  not  measure  the 
benefit  to  the  firm  because  the  issuance 
of  new  equity  is  supposedly  costless  to 
the  firm.  Respondents  argue  that  there  is 
a  cost  associated  with  raising  new 
capital.  They  cite  a  OT  decision  (Saudi 
Iron  and  Steel  Co.  v.  United  States,  698 
F.  Supp.  912,  915  (OT  1988)).  which 
states  that  the  measure  of  what  a  firm 
"pays"  for  equity  is  its  rate  of  return  on 
equity.  According  to  this  decision,  the 
rate  of  return  on  equity  reflects  the  price 
the  firm  must  offer  to  attract  equity,  any 
dividends  paid,  and  changes  in  the 
company's  retained  earnings  and  net 
wortn. 

According  to  respondents,  the 
Department  has  provided  brief  and 
unpersuasive  arguments  in  favor  of 
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changing  its  methodology  Based  on 
several  court  cases  in  which 
admmistrauve  agencies  have  been 
directed  to  adhere  to  existing  policies  or 
explain  any  devaation  from  past 
practice,  respondents  aiviie  that  the 
[Apartment  should  not  depart  from  ;f9 
traditional  RORS  metho<doiogy  in  favor 
of  the  grant  metnodolog>-. 

Petitioners  annae  that  Lnere  is  no 
matfT.ai  difference  tx-'ween  the 
provision  of  a  grant  or  an  equity 
inhjsion  of  the  same  amount  to  an 
unequityworlhy  company,  and  thit  the 
review  year  benefit  is  therefore 
identical.  Petitioners  further  assert  that 
although  the  grant  methodology  i*  a 
departure  from  past  practice,  an  agency 
can  diverge  from  past  practice  when  it 
is  necessary  to  reflect  legislative  intent 
or  to  achieve  more  accurate  results. 
According  to  petitioners,  the 
Department  clearly  explained  the 
reasons  for  the  ri-iange  in  its  preiiminary 
determination. 

The  benefit  to  the  recipient  cannot  be 
less  than  the  full  value  of  the  infusion 
when  the  recipient  has  been  determined 
to  be  unequityworthv  This  flows  from 
the  Department's  deftnition  of 
unequityworthy  The  Department  has 
defined  unequitv'worthy  to  mean  that 
the  company  could  not  have  raised  from 
private  capital  markets  any  portion  of 
the  funds  it  received  from  the 
government  equity  infusion  (see 
Subsidies  Appendix!  Therefore,  the 
entire  amount  of  capital  received  by  an 
unequityworthy  company  is  a  subsidy 

Petitioners  contencl  that  expe^ied 
return,  not  potential  return,  is  the  b^sis 
for  the  detenr.ination  of 
unequityworthiness.  Companies  from 
which  private  investors  expect  a  market 
rate  of  return  receive  capital,  Clompanies 
with  the  same  level  of  risk  that  investors 
do  not  believe  w,ll  attain  a  maricet  ra»e 
of  return  receive  zero  capital,  not  a 
reduced  portion  of  capital   An 
unequitywort.ny  determination  dofs  not 
imply  that  the  company  wil!  nev°r 
produce  a  profit.  It  implies  that  a  pnvate 
investor  cannot  expect  a  m.arket  rate  of 
return  on  the  prospective  inves*mfent 

DOC  Position  VVa  disagree  with  the 
notion  that  bv  finding  a  company  to  be 
unequityworthy.  the  Department  is 
indicating  that  the  company  had  no 
hope  of  ever  making  a  profit.  When  a 
company  is  found  to  be 
unequityworthy,  the  Department  has 
determined  that  a  reasonable  private 
investor  would  not  have  made  the 
equity  infusion  in  the  company  at  the 
lime  the  government  did.  Therefore,  the 
Infusion  was  provided  when  a 
reasonable  investor  would  not  have 
done  so  and  application  of  the  grant 
methodology  is  appropriate 


Our  approach  for  equit>'worthiness 
detenninations  i5  delineated  in  the 
Equitywoitiunes«  subsection  of  tins 
section.  This  basis  is  the  same  as  that 
upon  which  a  reasonable  private 
investor  would  rely  and  provides  a 
sufficient  basis  upon  which  to  make  the 
equityworthy  determination. 

We  reject  respondent's  argument  that 
the  Department  makes  invalid 
assumptions  about  its  equiivv^o.-thiness 
methodology  when  'applying  the  grant 
methodology.  First,  we  evaluate  each 
company's  expe(.1ed  future  financial 
performance,  as  reflected  in  its  own  past 
performance  and  forecasts,  on  an 
individual  basis.  Second,  we  examine 
whether  a  reasonable  investor,  not  every 
investor,  would  make  the  equity 
investment  at  thp  time  of  the  infusion. 
Tliird,  we  recognize  that  en  element  of 
uncertainty  is  present  in  this  analysis. 
That  is  precisely  the  point.  We  are 
attempting  to  emulate  the  process  by 
which  a  reasonable  private  investor 
evaluates  the  company  in  question  at 
the  time  of  the  infusion.  This  process  of 
calculating  an  expt^ed  return  will,  by 
definition,  involve  an  element  of 
uncertainty  for  the  private  investor 
which  is  also  present  in  our  analysis. 
The  government  made  the  same 
decision  with  the  same  uncert.ainty 
surrounding  that  decision  and, 
therefore,  It  is  unavoidable  that  our 
analysis  of  the  de<nsion  of  the 
reasonable  pnvate  investor  should  also 
include  uncertainty 

The  respondents  cite  from  France 
Bismuth  is  misleading.  The  Department 
was  clarifying  why  we  do  not  apply  the 
equityworthiness  methodology  to  grants 
into  100  peTCTnt  government-owned 
companies.  While  we  distinguish  grants 
from  equity  on  the  basis  that  eouity 
in\'estments  are  normally  b.3.sed  on  an 
expectation  of  a  reasonable  return,  our 
equityworthy  analysis  then  determines 
whether  the  expected  return  a*  the  time 
the  equity  infusion  was  made  would 
cause  a  reasonable  private  investor  to 
invest  in  the  company  in  question. 

Respondents'  argument  that  firms 
incur  a  cost  with  the  issuance  of  equity. 
in  the  form  of  rate  of  return  on  equity, 
is  not  applicable  here  As  stated  above, 
we  have  determined  that  a  past  hoc 
analysis  is  not  warranted  under  the 
Departm.enfs  methodoiog\'. 

Contrary  to  petitioners  beliefs,  a 
determination  of  unequityworthiness 
does  not  imply  that  the  reasonable 
;  nvate  investor  cannot  expect  a  market 
rate  of  return  at  the  time  of  the 
investment  That  would  imiply  a 
nomparatjve  analysis  in  which  we  do 
r.ot  engage  (see  the  Equit>'worthlnes8 
subsection  of  this  section],  A 
determination  of  unequityworthiness 


does  signify  that  the  investor  cannot 
expect  a  reasonable  rate  of  return  on  the 
equity  infusion.  A  reasonable  rate  of 
return  does  not  require  a  comrparative 
equityworthy  analysis. 

Corrment  3:  Petitioners  argue  that  tht 
RORS  methodology  was  flawed  m  its 
treatment  of  100  percent  government- 
owned  companies.  Under  the  RORS 
methodology,  the  Department  made  a 
distinction  between  equity  infusions,  jr, 
which  the  government  receives 
additional  share  certificates,  and  grants, 
in  which  the  government  does  not 
receive  any  additional  share  certificates, 
even  when  the  company  under 
investigation  was  100  percent 
government-owmed. 

Petitioners  further  point  out  that 
equity  infusions  into  wholly  state- 
owned  companies  are  equivalent  to 
grants  to  state-owned  companies 
because  they  are  nothing  more  than 
different  names  for  the  same  material 
transaction  and  therefore  promise 
identical  returns  on  investment  The 
Department  has  always  sought  to  base 
Its  decisions  on  the  substance,  not  the 
form,  of  the  transactions  it  evaluates. 
The  difference  between  a  grant  and  an 
equity  infusion  into  a  100  percent 
government-owned  company  is  solely  t 
difference  in  form.  Any  review  year 
benefit  arising  from  a  grant  must 
therefore  be  identical  to  the  benefit 
arising  from  an  equity  infusion, 

Respondents  argue  that  the 
Department  itself  recognized  that 
"le'quity  investments,  unlike  grants,  do 
represent  a  claim  on  the  company  and 
even  in  a  wholly  govemment-ov\'ned 
company,  equity  investments  are 
normally  based  upon  some  expectatioti 
of  return"  (see  France  Bismuthi). 

Respondents  further  contend  that 
petitioners'  argument  only  applies  to.  i! 
at  all,  an  existing,  100  percent 
government-owned  company  which  is 
both  uncreditworthy  ana 
unequityworthy.  Respondents  argue  thai 
petitioners  do  not  address  the  situation 
where  the  respondent  company  is  less 
than  100  percent  government-owned, 
newly  formed,  and  found  creditworthy 
but  not  equityworthy  Clearly, 
petitioners'  arguments  are  not  relevant 
with  respect  to  a  company  in  which  the 
government  has  only,  for  example,  a  50 
percent  ownership  stake.  .\  grant  to  that 
company  would  become  an  asset  of  all 
the  shareholders  whereas  an  equity 
infusion  would  provide  shares,  and  the 
rights  which  come  with  those  shares, 
only  to  the  government.  Additionally,  if 
a  company  is  creditworthy  but 
unequityworthy,  an  equity  infusion  has 
a  degree  of  safety  which  differentiates  it 
from  a  grant  and,  in  fact,  makes  equity 
resemble  more  a  loan  than  a  grant. 
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DOC  Position:  We  agree  with 
respondents  As  stated  above,  there  is  a 
fundamental  difference  between  equity 
infusions  and  grants,  even  in  the  case  of 
100  percent  government-owned 
companies.  Equity  received  in  retiim  for 
funds  provided  indicates  that  the  holder 
of  the  equity  expects  a  return  on 
investment.  Grants  are  funds  given  with 
nothing  received  in  return  and  no 
expectation  of  a  return  on  investment. 
Therefore,  the  basis  for  this 
methodology  is  the  difference  between 
equity  and  grants;  thus  making  the  level 
of  government  ownership 
inconsequential. 

Finally,  we  disagree  with 
respondents'  assertion  that  a 
creditworthy  company  which  is  also 
found  to  be  unequityworthy  is  somehow 
less  unequityworthy  than  if  the 
company  was  also  found 
uncreditworthy.  Uncreditworthy  means 
just  that,  not  worthy  of  credit. 
Unequityworthy  means  not  worthy  of 
equity.  While  the  analyses  use  some  of 
the  same  information,  they  are  distinct, 
mutually  exclusive  analyses.  Since 
loans  must  be  paid  before  returns  on 
equity  are  made,  it  is  appropriate  to 
have  different  standards  for  evaluating 
creditworthiness  than  equityworthiness, 
and  an  analysis  of  one  has  no 
dispositive  effect  on  the  outcome  of  an 
analysis  of  the  other. 

Comment  4:  Respondents  argue  that, 
whatever  methodology  decided  upon  by 
the  Department  for  calculating  the 
benefit  from  equity  infusions,  dividends 
paid  to  the  government  should  be 
deducted  from  the  calculated  benefit  for 
the  POL  The  Department's  proposed 
regulations  and  past  practice  require 
that  any  countervailable  benefit 
calculated  for  the  POT  be  reduced  by  the 
amount  of  dividends  paid  in  the  POI 
(see  section  355.49(e)(1)  of  the 
Department's  Proposed  Regulations. 

Moreover,  dividends  issued  in  the 
years  shortly  after  an  equity  infusion 
would  reduce  the  balance  of  the 
infusion  on  which  any  subsequent 
subsidy  calculations  should  be  based.  If 
the  dividends  in  a  particular  year 
exceed  the  allocated  benefit  from  the 
equity  infusion,  the  Department  should 
treat  the  excess  as  extinguishing  an 
equal  amount  of  benefit  in  the  following 
years.  By  their  own  admission, 
petitioners  recognize  that  full 
repayment  of  the  present  value  of  the 
benefit  of  an  earlier  subsidy  might 
extinguish  that  subsidy.  Respondents 
contend  that  by  exiension,  then,  partial 
repayment  extinguishes  par*  of  the 
subsidy. 

Respondents  also  argue  that 
dividends  are  not  the  only  form  of 
repayment  to  the  government  for  equity 


infusions.  These  other  forms  of 
payments  (e  g  .  the  sale  of  subsidiaries 
to  the  government  for  a  nominal  value) 
should  also  be  deducted  from  any 
calculated  benefit. 

Petitioners  argue  that  respondents  are 
incorrect  in  asserting  that  dividends  are 
a  "repayment"  of  the  subsidy. 
Respondents'  confusion  in  this 
argument  is  between  the  return  on 
equity  and  the  equity  itself.  A  dividend 
Is  not  a  return  of  equity,  it  is  a  return 
on  equity,  which  is  generated  by  the 
equity.  From  the  perspective  of  the 
investor,  dividends  are  earnings,  not 
repayment.  From  the  perspective  of  the 
company,  the  eouity  is  not  being  repaid: 
the  company  still  has  the  equity  but  has 
simply  taken  some  of  the  equity's 
earnings  (which  are  not  a  component  of 
cost)  and  provided  them  to  their  rightful 
claimants.  Furthermore,  respondents  are 
once  again  relying  on  an  inappropriate 
cost-to-govemment  approach  to 
measuring  benefits.  The  fact  that  the 
government  is  getting  dividends  does 
not  make  it  "incontrovertible"  that  the 
benefit  to  the  recipient  is  being  reduced. 
The  benefit  being  countervailed  is  not 
"dividends  not  paid"  but  the  equity 
itself,  and  the  equity  is  not  being  paid 
back  with  the  dividends. 

Even  if  dividends  were  a  repayment 
of  prior  equity  infusions,  the 
Department  would  need  to  establish 
which  portion  of  a  given  dividend  was 
attributable  to  which  equity  infusion; 
also,  if  such  were  the  operative  theory, 
dividends  paid  by  private  companies 
that  received  outright  grants  should  also 
reduce  benefits. 

E>OC  Position:  Dividends  cannot  be 
construed  as  a  payback  to  the 
government  for  its  equity  investment. 
As  petitioners  state,  they  are  a  return  on 
the  investment,  not  a  return  of  the 
investment.  Any  provision  of  funds  to  a 
company  can  contribute  to  a  company's 
return,  including  loans,  grants,  and 
other  types  of  subsidy  payments.  We  do 
not  and  cannot  permit  a  company's 
returns  to  reduce  the  level  of  the  benefit 
to  the  company  from  such  subsidies. 

While  we  continue  to  maintain  our 
long-held  view  that  government  equity 
infusions  per  se  do  not  confer  a  subsidy, 
we  now  recognize  that  once  the 
countervailable  threshold  has  been 
crossed  (i.e.,  we  find  the  company  to  be 
unequityworthy),  there  is  no 
justification  for  reducing  the  benefit  by 
the  amount  of  dividends  paid  to  the 
government.  Payment  of  dividends  does 
not  alter  In  any  way  the  benefit  received 
by  the  company  from  the  infusions. 

This  is  consistent  with  the 
Department's  determination  with 
respect  to  pnvatization  (see 
Privatization  section  of  this  Appendix), 


where  we  have  recognized  that 
privatization  constitutes  at  least  a 
partial  payback  of  all  previously 
bestowed  subsidies,  such  as  grants  and 
fixed  rate  long-term  loans,  not  just 
equity  infusions.  The  Department 
recognizes  that  all  allocated  subsidies 
contribute  to  a  company's  ret\im,  but 
the  law  does  not  permit  us  to  reduce  the 
benefits  from  those  subsidies  when  a 
company  generates  a  profit  or  return 
whether  the  company  is  government- 
owned  or  privately-held.  A  profit  or 
return  is  not  a  payback  of  the  subsidies. 
Classifying  dividends  as  payback 
because  a  company  is  government- 
owned  is  illogical  because  dividends  are 
not  a  payback  of  grants  or  loans 
provided  to  a  privately-held  company. 

However,  wnen  a  government-owned 
company  is  sold,  the  government  is 
removing  itself  from  the  company  and 
the  price  paid  by  the  new  owner 
constitutes  a  payback  of  at  least  some  of 
the  subsidies.  It  is  getting  back  at  least 
some  of  its  investment;  it  is  not  getting 
a  return  on  its  investment. 

Comment  5  (Sweden):  The  respondent 
notes  that  SSAB  became  profitable  in 
the  very  year  it  was  forecast  to  do  so  and 
that  the  company  paid  its  first 
dividends  to  its  shareholders  in  1984. 
Therefore,  the  respondent  argues,  the 
equity  infusions  turned  out  to  be 
successful  equity  investments  and 
should,  therefore,  not  be  treated  as 
grants.The  respondent  also  asserts  that 
equity  infusions  are  not  equivalent  to 
grants  even  in  wholly  government- 
owned  corporations. 

According  to  petitioners,  the 
respondent  has  not  explained  why  the 
presence  of  minority  shareholders 
should  make  a  difference  to  the 
Department's  determination.  Petitioners 
note  that  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Carbon  Steel  Products  from 
Sweden.  50  FR  33375  (August  19,  1985) 
(Carbon  Steel  from  Sweden)  and  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Coxintervailing  Duty 
Administrative  Review,  57  FR  31714 
(August  1. 1989)  (the  1985  review  of 
Carbon  Steel  from  Sweden),  the 
Department  found  that  the  presence  of 
two  private  companies  as  investors  in 
SSAB  did  not  necessarily  make  the 
company  a  reasonable  commercial 
investment.  Petitioners  contend  that 
because  no  reasonable  investor  would 
have  invested  in  SSAB,  the  Government 
of  Sweden  (GOS)  could  not  have 
expected  a  reasonable  rate  of  return  on 
its  investment.  Equity  infusions 
provided  xmder  these  circumstances  are, 
therefore,  the  same  as  grants. 

DOC  Position:  The  Department  treats 
equity  infusions  as  grants  for  companies 
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which  are  determined  to  be 
ur;equ.t\-woilh).  We  hn\e  defpr::n;if>iJ 
that  the  level  of  government  ownersnij; 
is  not  a  factor  to  i*:-  i  orisiciered  i:i 
de*f\-rnir,;n«  u.n  appropriate  calculation 
molhodoiogy  for  equity  mi^usions.  As 
stated  above,  the  Department  considers 
an  unequitvA-  — hv  rf^^'ermination  to 
mean  that  a  rbaSur.au'.a  priv^^te  investor 
would  not  invest  in  the  r  ;  :^p^ny  given 
the  information  available  at  me  time  of 
the  infusion.  The  fact  that  SSAB 
experienced  proBts  subsequent  to  the 
infusion  is  a  post  hoc  analysis  which  we 
have  rejected  (see  above). 

C  Equityworthiness 

Issue 

The  issue  discussed  herein  focuses  on 
the  methodology  used  by  the 
Department  to  determine  whether  a 
company  is  equityworthy. 

Discussion 

The  Department  analyzes  a 
government's  equity  inhision  from  the 
perspective  of  a  reasonable  private 
investor  at  the  time  of  the  equity 
infusion.  As  we  have  consistently 
stated,  for  a  company  to  be 
equityworthy,  it  must  show  the  ability 
to  generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time  (see 
Proposed  Regulations). 

In  making  this  determination,  we 
examine  the  following  factors,  among 
others: 

1.  Current  and  past  indicators  of  a 
firm's  financial  condition  calculated 
from  that  firm's  Rnancial  statements  and 
accounts. 

2.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  project  or  loan  appraisals. 

3.  Rates  of  return  on  eqvity  in  the 
three  years  prior  to  the  government 
equity  infusion;  and 

4.  Equity  investment  in  the  firm  by 
private  investors. 

The  Department  gives  great  weight  to 
the  company's  recent  rate  of  return  on 
equity  as  an  indication  of  financial 
health  and  prospects.  However,  in  Final 
Affirmative  Countervailing  Duty 
Determination;  Agricultural  Tillage 
Tools  from  Brazil,  50  FR  34525  (August 
26.  1985).  the  Department  stated  that  a 
demonstration  of  profits  or  earnings 
alone  is  not  sufficient  for  a  company  to 
be  equityworthy.  The  rate  of  earnings 
per  unit  of  equity,  and  not  the  absolute 
level  of  earnings,  is  a  far  more  important 
determinant  of  a  company's 
performance. 

Beyond  the  company's  past 
performance,  the  Department  also 
analyzes  t.^e  future  prospects  of  a 
company  In  the  ?\na.\  AfTirrruinve 


Countervailing  Duty  Detennijiation  and 
Countervailing  Duty  Order:  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia,  51  FR 
4206  (February  3. 1986),  (Wire  Rod  from 
Saudi  Arabia)  the  Department  explained 
that  where  the  past  experience  of  a 
company  is  of  little  utility  in  assessing 
future  performance  (such  as  in  the  start- 
up of  a  new  compcmy  or  in  a  major 
restracturing  or  expansion  program),  we 
recognize  that  the  factors  considered 
and  the  relative  weight  placed  on  such 
factors  may  differ  from  the  analysis  of 
an  established  enterprise. 

Chir  analysis  also  takes  into  account 
the  company's  prospects,  as  reflected  in 
market  studies,  and  country  and 
industry  fo.r^asts.  In  Carbon  Steel  from 
Sweden,  the  Department  besed  its 
determination  on  the  facts  available  to 
an  investor  at  the  time  the  equity 
investment  was  made  concerning;  (1) 
The  anticipated  rate  of  return  on  equity. 
(2)  the  extended  length  of  time  before 
the  company  was  projected  to  become 
profitable,  (3)  the  prospects  of  the  world 
steel  industry.  (4)  the  expected  demand 
in  Sweden  and  export  markets.  (5)  the 
amount  of  capital  and  loss  coverage 
investment  required,  and  (6)  the  cost 
structure  of  the  company. 

Comment  1:  Petitioners  argue  that  the 
Department  should  clarify  its  current 
position  that  prior  subsidies  will  not  be 
subtracted  out  for  purposes  of  assessing 
a  company's  equityworthiness.  but  that 
the  Department  will  consider  the 
implications  for  the  company's  earnings 
prospects  of  a  recent,  nonreoirring  gain 
as  would  a  reasonable  private  investor. 
A  private  investor  would  focus  on  the 
trends  of  a  company's  underlying 
profitability  rather  than  the  level  of  a 
company's  financial  health  if  that  level 
of  health  is  the  result  of  a  recent,  large, 
extraordinary  gain  such  as  a  non- 
reairring  subsidy. 

DOC  Position:  When  evaluating 
equityworthiness  it  is  Lhe  Department's 
practice  not  to  subtract  subsidies 
received  by  a  firm  from  the  firm's 
financial  data.  To  do  otherwise  would 
result  in  using  a  standard  different  from 
that  used  by  a  pnvate  investor,  who  will 
look  to  the  financial  position  of  the  firm 
at  the  time  of  the  investment. 
Additionally,  any  attempt  to  remove  the 
effects  of  subsidies  in  adjudging  a 
company's  financial  position  would  be 
a  highly  speculative  exercise.  The 
proposal  put  forward  by  petitioners,  that 
we  consider  the  implications  of  certain 
types  of  subsidies,  would  require  even 
more  speculation  as  we  would  have  to 
look  behind  the  subsidies  to  see  if  they 
have  some  long  lasting  effect  then  guess 
how  much  emphasis  a  private  i:;veb!or 
would  place  on  these  subsidies  in 
deciding  whether  or  not  to  invest. 


Conimenf  2  Respondf  nf;  argue  thnt 
the  focus  of  the  Department  s 
equityworthiness  test  should  be  on  a 
company's  ci'.Te.nt  financial  condition 
and  future  prosperts  at  the  time  of  the 
equity  investment,  not  past  financial 
indicators  Investors  are  interested  in  a 
company's  future  earnings  potential,  not 
its  past  profits  or  losses.  The  abiHty  of 
a  company  to  show  profits  in  previous 
years  is  only  one  indicator  o\  its  future 
earnings  potential.  In  fact,  companies 
showing  losses  for  several  years  are 
frequently  able  to  raise  capital  from  both 
shareholders  and  outside  investors. 
Therefore,  past  performance  should 
only  be  examined  to  the  extent  that  it 
is  useful  as  a  predictor  of  future  returns. 

Respondents  also  argue  that  two 
factors:  (1)  The  cyclical  nature  of  the 
steel  industry;  and  (2)  the  major' 
restructurings  undertaken  by  a  number 
of  companies  during  the  past  10  years; 
have  the  greatest  impact  on  a  steel 
company's  future  earning  potential. 
Investors  would  take  these  factors  into 
account  when  making  a  decision  to 
invest  into  a  particular  steel  company. 
The  Department  mu.st  also  examine 
these  factors  and  weight  them 
accordingly. 

Petitioners  refute  respondents' 
statements  that  the  Department  does  not 
consider  the  company's  future  prospects 
when  determining  whether  the 
company  is  equityworthy,  and  that  the 
Department  relies  too  heavily  on  past 
financial  indicators.  Petitioners  cite  the 
France  Bismuth  investigation  where,  at 
the  preliminary  determination,  the 
Department  ruled  that  Usinor  Sacilor 
was  unequityworthy  in  1991  based  on 
recent  financial  indicators,  yet  the 
Department  reversed  its  finding  in  the 
final  determination  based  on  a  study  of 
the  com.pany  provided  by  the 
respondents. 

LXX:  Position:  The  Department 
currently  gives  great  weight  to  the 
company's  recent  rate  of  return  on 
equity  as  an  indication  of  financial 
health  and  prospects.  The  Department 
also  analyzes  the  future  prospects  of  a 
company.  However,  we  tend  to  place 
greater  reliance  on  past  indicators  as 
they  are  known  with  certainty  and 
provide  a  clear  track  record  of  the 
company's  performance,  unlike  studies 
of  future  expected  performance  which 
necessarily  involve  assumptions  and 
speculation. 

In  the  Wire  Rod  from  Saudi  Ar.^hia. 
we  explained  that  where  the  past 
experience  of  a  company  is  of  little 
utility  in  Bssessing  future  pe-formance 
(such  as  m  the  start-up  of  a  new 
com.pany  or  in  a  major  restructurmg  or 
expansion  program),  we  recognize  that 
the  fa<  tors  considered  and  the  relative 
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weight  pia.^ed  on  s...  h  ftiv-t>,'s  ::.c\  ...l.'f-r 
from  the  analysis  of  an  established 
enterprise.  Our  analysis  also  takes  into 
account  the  company's  prospects,  as 
reflected  in  market  studies,  and  country 
and  industry  forecasts. 

Whenever  the  Department  is 
presented  with  reliable  "pure"  studies 
and  forecasts  they  are  considered.  In 
Carbon  Steel  Wire  Rod  from  Trinidad 
and  Tobago,  49  FR  480  (January  4. 
1984),  we  considered  the  independent 
evaluations  of  the  project's  feasibility. 

Comment  3  (Brazil):  Respondents 
argue  that  the  Department's 
equityworthiness  determination  in  the 
preliminary  determination  failed  to  take 
account  of  a  number  of  factors  which 
support  the  conclusion  that  equity 
infusions  in  COSIPA  and  USIMDMAS 
from  1987  through  1991  were  consistent 
with  commercial  considerations.  The 
Department  must  examine 
equityworthiness  on  a  case-by-case 
basis.  In  particular,  the  Department 
must  take  into  account  the  financial 
restructuring  plan  of  COSIPA  and 
USIMINAS  and  re-examine  its 
determinations  of  unequitvworthlness. 

Petitioners  argue  that  where  a  firm 
has  been  found  unequityworthy  for  a 
series  of  years,  more  than  one  or  two 
years  of  improved  performance  are 
required  to  warrant  finding  a  change  to 
equityworthiness.  A  review  of  the  firms' 
financial  results  for  the  three  years  prior 
to  each  of  the  infusions  reveals  that  no 
private  investor  would  have  expected  to 
earn  a  reasonable  rate  of  return  within 
a  reasonable  period  of  time  from  any  of 
th?se  subsequent  capital  infusions. 

DOC  Position:  We  agree  with 
pfctitioners.  The  projections  contained 
in  a  consultant's  evaluation  of  the  plan, 
as  supplied  by  respondent,  do  not 
support  a  determination  of 
equityworthiness  for  any  of  the 
companies  in  the  years  under 
investigation.  The  goal  of  the 
restructuring  plan  was  that  at  the  end  of 
the  restructuring  period,  the  companies 
would  provide  a  satisfactory  return  on 
equity.  However,  according  to  the  plan 
itself  and  the  projections  provided,  that 
goal  would  not  be  achieved  until  the 
end  of  the  plans'  implementation 
period,  after  the  years  under 
investigation. 

In  aodition,  a  private  investor  would 
have  to  reconcile  an  analysis  of  past 
performance  with  projections  of  future 
earnings  based  on  the  financial 
restructuring  plans.  The  information  in 
the  response  regarding  the  projections 
does  not  support  a  finding  of 
equityworthiness  The  projections  do 
not  provide  a  siiffi-cit!..!  basis  to 
overcome  the  historical  records  f.f  }><:><;: 
r'Tformanre  hv  the  f:v.irr'pan.i;S  unde^ 


:,vt's;,^fi:;an  Therefore,  we  find  no 
evidence  that  SBDERBRAS'  1987 
restructuring  plan  should  have  any 
material  effiect  on  our  determinations 
that  COSIPA,  CSN,  and  USIMINAS  were 
unequityworthy  at  the  time  they 
received  equity  infusions. 

Comment  4  (Mexico):  Respondent 
contends  that  the  projections  relied 
upon  by  the  COM  demonstrate  that 
Altos  Homos  de  Mexico,  S.A.  de  C.V. 
(AHMSA)  was  equityworthy  when  the 
government  assumed  its  debt  in  1986. 
They  ar^ue  that  the  projections  showed 
that  AHMSA  would  generate  substantial 
positive  real  returns  on  equity  in  the 
foreseeable  future,  regardless  of  whether 
the  government  assumed  AHMSA 's 
debt.  However,  the  projections  also 
showed  that  AHMSA 's  cash  flow  would 
be  insufficient  to  meet  all  interest 
payments  on  its  debt  in  the  absence  of 
the  COM  assuming  its  debt.  Therefore, 
the  COM  assumed  AHMSA  debt 
because  it  expected  AHMSA  to  generate 
substantial  returns,  and  because  without 
such  a  debt  assumption,  there  was  risk 
of  the  company  defaulting  on  its  credit 
obligations  and  forfeiting  these 
obligations  to  its  creditors. 

Petitioners  contend  that  the 
Department  should  not  rely  on  the 
GOM's  1986  financial  projections 
submitted  In  support  of  the 
equityworthiness  claim.  First, 
petitioners  argue  that,  under  the  factors 
laid  out  in  the  Department's  Proposed 
Regulations,  future  financial  prospects 
are  not  determinative  of 
equityworthiness.  While  future  financial 
prospects  are  considered  as  one  of  the 
factors,  petitioners  contend  that  this 
factor  should  not  outweigh  tlie  others 
because  it  is  specxilative  in  nature. 
Petitioners  further  argue  that  AHMSA 
has  not  provided  adequate  explanation 
of  the  economic  assumptions 
underlying  the  1986  projections. 
Therefore.  It  is  impossible  to  determine 
whether  or  not  the  projections  are 
reasonable.  Finally,  they  contend  that 
AHMSA's  projected  retum-on-equity 
consistently  fell  far  short  of  the  Mexican 
national  average  return-on-equity. 

DOC  Position:  We  agree  with 
petitioners  that  future  financial 
prospects  are  but  one  of  the  factors 
considered  by  the  Department  in 
determining  the  equityworthiness  of  a 
company.  "The  1986  financial 
projections  submitted  by  AHMSA  were 
made  by  AHM^  A  in  connection  with 
negotiations  w  • ;  i  '  h  ■  GOM  to  have  the 
COM  assurr'*^  a  i  ;rse  portion  of 
AHMSA's  dfbt  Hit.  tjrojections  were 
done  t,  sS  iw  t   at  ia    h  the  GOM's 
assurnp',-:'!!  -d  AHMSA's  debt  AHMSA 
cijbld  ar.h:e\e  a  U=vei  of  cash  flow  and 
p-i  f  tahwity  such  that  the  company 


would  not  be  in  danger  of  being  taken 
over  by  its  creditors.  The  fociu  of  th* 
analysis  was  not  to  demonstrate  to  a 
reasonable  investor  that  AHMSA  was  • 
good  investment.  It  is  also  clear,  based 
on  our  examination  of  the  debt 
assumption  agreement  at  verification, 
that  AHMSA  was  not  required  to 
achieve  the  projected  results. 

We  believe  that  the  reasonable 
investor  would  weigh  AHMSA's  dismal 
financial  performance  during  the  1980t 
far  more  than  a  financial  projection 
done  by  the  company  itself  in  an 
attempt  to  garner  more  financial  aid 
from  the  GOM. 

Comment  5  (Mexico):  Petitioners 
argue  that  a  study  prepared  by  an 
outside  consultant  and  submitted  to  the 
Department  as  evidence  of  AHMSA's 
equityworthiness  is  flawed  and  should 
not  be  considered  by  the  Department. 
Petitioners  argue  that  the  study  is 
irrelevant  to  the  Department's 
equityworthiness  analysis  because  (a)  a 
comparison  between  the  financial 
condition  of  AHMSA  and  a  similar 
company  nroves  nothing  with  respect  to 
AHMSA's  equityworthiness,  and  (b) 
even  if  a  comparison  such  as  this  were 
valid  to  the  Department's 
equityworthiness  determination,  the 
study  itself  fails  to  establish  that 
AHMSA,  in  the  years  in  which  the 
Department  is  examining  AHMSA's 
equityworthiness,  was  a  reasonable 
investment. 

Respondent  argues  that  .AHMSA's 
situation  was  no  worse  than  that  of 
similarly  situated  companies,  many  of 
which  received  equity  infusions  from 
pnvate  investors  during  the  same 
period.  They  argue  that  all  highly 
leveraged,  asset-intensive  Mexican 
companies  faced  difficulties  meeting 
cash  flow  requirements  in  the  1980s.  A$ 
a  result,  private  owners  of  the 
companies  had  to  restructure  the 
companies'  finances,  in  many  instances 
making  new  equity  investments. 
Respondent  contends  that  its  outside 
consultant  study  demonstrates  that 
AHMSA's  performance  was  comparable 
to  that  of  other  similarly  situated 
studies. 

DOC  Position  The  Department    , 
determines  a  firm  is  equityworthy  if, 
from  the  perspective  of  a  reasonable 
private  investor  examining  the  firm  at 
the  time  the  government  equity  infusion 
was  made,  the  firm  showed  an  ability  to 
generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time.  We 
agree  with  petitioners  that  the  outside 
consultant's  study  submitted  by 
AHMSA  is  largely  irrelevant  to 
demonstrating  this  with  respect  to 
AHMSA.  In  addition,  the  consultant's 
report  submitted  by  AHMSA  did  not 
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even  exist  at  the  time  of  the  infusuns 
dunng  1979-«7  Therefore,  the  GO.M 
could  not  have  relied  on  it  in  making  its 
investment  de<:isions. 

Comment  6  (Mexico):  Petitioners 
arg-je  tha;  'h^^  I>partment  was  mistaken 
m  its  p'»?w-T.;-:,ar,-  determination  that 
,\H\!.SA  wds  tH|_.'»-AO!thy  in  1977. 
Petitioners  contend  that  the  Department 
misread  AflMSA's  finanaal  information 
in  the  three  years  pno:  to  1977  and  did 
not  adequately  consider  'he  company's 
financial  f>erfoiTnance  in  1977. 
Petitioners  argue  that  despite  the  fact 
that  .A.}IMSA  s  financial  ratios  were  still 
largely  positive  in  the  years  preceding 
1977.  the  negative  financial  trend  was 
dear. 

DOC  Position:  Petitioners'  arguments 
concerning  the  Department's 
preliminary  determination  that  AHMSA 
was  equityworthy  in  1977  are 
unpersuasive.  In  general,  for  the  three 
years  prior  to  1977  AHMSA's  financial 
situation  was  strong.  Since  there  has 
been  no  change  to  lihe  data  relied  on  In 
the  preliminary  determination,  the 
analysis  we  performed  at  that  time  is 
still  valid.  Considering  AHMSA's 
financial  performance  in  1977  when 
analyzing  AHMSA  equityworthiness  for 
1977,  as  suggested  by  petitioners,  would 
amount  to  a  post  hoc  analysis.  Private 
investors  considering  investing  in 
AHMSA  during  1977  would  not  have 
had  AHMSA's  year-end  1977  financial 
results. 

Comment  7  (Mexico):  Petitioners 
contend  that  AHMSA's  poor  financial 
performance  continued  through  1990 
and  1991.  and  that  the  Department 
should  conclude,  based  on  information 
on  the  record,  that  AHMSA  was 
unequityworthy  during  these  years. 
Petitioners  argue  that  AHMSA's 
financial  condition  in  1989, 1990,  and 
1991  would  lead  any  reasonable  private 
investor  to  conclude  that  AHMSA  was 
not  a  reasonable  investment  during  this 
period. 

Petitioners  also  argue  that  the 
Department  should  disregard  as 
meaningless  private  investments  made 
i.n  AHMSA  in  1988  and  1991. 
Specincally,  they  argue  private 
investments  made  in  these  years  were  so 
small  relative  to  the  nominal  value  of 
AHMSA's  stock  outstanding  that  the 
Department  should  not  consider  these 
invest.ments  when  analyzing  AHMSA's 
equitv^'orthiness  To  support  their 
argument,  petitioners  point  to 
Preliminary  .Affirmative  Countervailing 
Duty  Determination  Certain  Steel 
Products  from  Spam,  57  FR  57999 
(Decem.ber  7.  1992)  (Certain  Steel  from 
Spam),  In  that  case,  the  Depart.ment 
found  that  pnvate  investments  made  in 


a  company  were  too  small  to  be  a  valid 
measure  of  equityworthiness, 

Petitioners  also  argue  that  the 
information  on  the  record  regarding  the 
1988  and  1991  private  investments  is 
insufficient  to  establish  whether  or  not 
the  terms  and  conditions  of  these 
private  investments  were  comparable  to 
the  terms  and  conditions  of  the  COM 
equity  infusions. 

Respondent  asserts  that  private 
investments  made  in  AHMSA  in  1988 
and  1991  demonstrate  that  AHMSA  was 
equityworthy  in  1990  and  1991.  They 
assert  that  private  investors  paid  the 
same  share  price  as  the  government  and 
that  the  investments  were  pursuant  to 
the  same  board-of-directors  resolutions 
as  the  government  infusions. 
Respondent  also  contends  that  the 

f>rivate  investments  were  sufficiently 
arge  to  show  that  private  investors  were 
willing  to  make  new  investments  in  the 
company  on  the  same  terms  as  the 
government.  They  assert  that 
petitioners'  citation  of  Certain  Steel 
from  Spain  is  not  on  point;  private 
investments  in  that  case  totalled  only 
about  $5,000,  and  investors  made  their 
Investments  only  because  they  were  told 
that  the  company  would  be  dissolved  if 
they  did  not. 

DOC  Position:  The  Department  has 
determined  that  AHMSA  was 
unequityworthy  during  1990  and  1991. 
The  specific  analysis  used  to  arrive  at 
this  determination  is  contained  in  the 
final  equltyworthiness/creditworthiness 
memorandum  on  file  in  the 
administrative  record  of  this  case.  In 
making  this  determination,  the 
Department  relied  primarily  on 
financial  data,  such  as  rates  of  return  on 
equity,  in  the  three  years  prior  to  the 
government  equity  infusion.  The 
Department  can  also  consider  equity 
investment  by  private  investors. 
However,  the  fact  that  there  was  private 
investment  is  not,  in  and  of  itself, 
dispositive  that  the  company  in 

auestion  is  equityworthy.  As  stated  in 
le  final  equityworthiness/ 
creditworthiness  memorandum,  the 
dismal  financial  performance  by 
AHMSA  in  the  three  years  prior  to  each 
infusion  in  1990  and  1991  are  more 
indicative  of  AHMSA's 
equityworthiness  than  the  extremely 
low  level  of  private  Investment. 

Comment  8  (Mexico):  Respondent 
asserts  that  the  1990  and  1991  eouity 
infusions  should  not  be  included  in  the 
investigation.  They  explain  that  these 
infusions  were  fully  disclosed  in 
AHMSA's  October  5, 1992  questionnaire 
response  but  that  petitioners  did  not 
request  that  the  Department  investigate 
the  equityworthiness  of  .^h[MS.\  m 
1990  and  1991  until  December  18,  1992. 


The  Department  did  not  rule  en  this 
request  until  Febmary  8,  1993,  and 
respondent  contends  that  it  was  not 
informed  of  the  Department's  decision 
until  March  11,  1993.  Respondent 
asserts  that  petitioners'  failure  to  request 
this  investigation  in  a  timely  manner 
seriously  affected  AHMSA's  ability  to 
respand  to  the  issues  raised  by  the 
infusions. 

Petitioners  state  that  the  Dcpartanent 
acted  properly  in  including  the  1990 
and  1991  equity  inhisions  in  the 
investigation,  and  that  respondent  had 
ample  opporttunity  to  prepare  and 
submit  information  about  these 
infusions. 

DOC  Position:  On  February  8, 1993, 
subsequent  to  the  preliminary 
determination,  the  Department 
expanded  the  equity'worthiness 
investigation  to  include  1990  and  1991. 
This  decision  was  made  in  accordance 
with  the  Department's  regulations, 
which  state  that  "[i]f  during  an 
investigation  or  an  administrative 
review  the  Secretary  discovers  a 
practice  which  appears  to  provide  a 
subsidy  with  respect  to  the  merchandise 
and  the  practice  v^as  not  alleged  or 
examined  in  the  proceeding,  the 
Secretary  will  examine  the  practice  if 
the  Secretary  concludes  that  sufficient 
time  remains  before  the  scheduled  date 
for  the  Secretary's  final  determination  or 
final  results  of  review."  See  19  CFR 
355.39(a). 

Respondents'  arguments  concerning 
notification  of  the  inclusion  of  the  1990 
and  1991  infusions  in  the  investigation 
aie  without  merit.  They  knew  that  these 
infusions  were  an  issue  since  at  least 
December  18, 1992,  when  petitioners 
requested  that  the  Department  include 
them  in  the  current  investigation.  In 
addition,  when  the  decision  to  include 
the  1990  and  1991  infusions  in  the 
investigation  was  made  by  the 
Department  on  February  8. 1993,  the 
Department  immediately  informed  the 
Govemm.ent  of  Mexico  of  the  decision 
and  placed  the  accom.panying  decision 
memorandum  in  Lhe  official  file  of  the 
case.  It  was  the  responsibility  of  the 
COMtono'ifv- AH„MSA. 

Comment  9  [Mexico):  Petitioners 
support  the  Depart.ment's  methodology 
for  calculating  equityworthiness  and 
urge  the  Department  to  reject 
respondent's  alternative  retum-on- 
equity  calculations.  According  to 
petitioners,  respondent's  calculations 
demonstrate  only  tiiat  Mexico  suffered 
from  extreme  inflation  during  the  period 
of  investigation,  The  relum-on-equity 
resulting  from  respondent's  calculations 
is  based  not  on  AHMSA's  operations, 
but  rather  on  non-operational  factors 
such  as  increa.ses  in  capital  stock, 
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capital  contributions.  addiUons  to  logai 
reserves  and  inflation  adjustments. 
Petitioners  contend  that  these  returns 
reflect  accounting  adjustments,  not  real 
profits  or  the  productive  value  of 
AHMSA's  assets. 

Respondent  argues  that  the 
Department's  equity-worthiness  analysis 
does  not  account  for  the  effects  of 
hyperinflation.  Accoiinting  for  this 
hyperinflation  leads  to  the  conclusio.i 
that  AHMS.\  was  actually  a  very  good 
investment  throughout  the  relevant 
period. 

In  support  of  Its  argument,  respondent 
first  assorts  that  AHMSA's  real  rp.te  of 
return  was  well  abc  e  li^.e  ma\  rate  of 
interest  in  Mexico  during  the  relevant 
period.  Second,  rospondfjnt  notes  that  :n 
periods  of  hypennf!ation,  investors 
favo.'  investments  that  wa!  protect  them 
again.si  the  effects  of  inflation.  In  other 
words,  they  tend  to  avoid  investment  in 
fir:ar;cial  assets  and  p.'efer  investmeTit  ir. 
rnmpaiiies  with  a  high  proportion  of 
physical  assets — assets  that  appreciate 
in  value  faster  than  inflation  Third, 
respondent  arg-jes  that  ^)ecause  the 
appre'.iiation  of  assets  is  not  reflected  m 
income  statements,  rtte  company's 
return -on -equity  will  appear  as  less  than 
its  full  vulue  P'lnaily,  they  argue  that. 
because  the  value  of  assets  generally 
increases  wth  inflation  but  the  value  of 
lidhi'it.os  does  not,  AHMSA's  net  worth 
grew  faster  than  the  value  of  alternative 
investments  durinj^  the  relevant  period 

DOC  Position:  Respondents' 
argurnants  concerning  hyperinHation 
are  unp»ersuasive  While  it  is  true  that 
during  hyperirt'iatior.ary  periods 
investors  may  seek  investments  that  wiii 
protect  them  against  inflation,  these 
types  of  mvestmen's  would  more  likelv 
be  liquid  investments  rather  than  an 
unprofitable  steel  company.  Returns  in 
a  hyperinflationarv'  econnm.y  m.ust  be 
high  in  order  to  atlrati  investment  and 
ccmpenss'e  for  the  effects  of 
hyperinflation  throughout  the  econom.y 
The  decision  by  a  reasonable  investor 
about  whether  to  invest  m  a  steel 
company  such  as  AHMSA  would 
ce.rtainly  be  based  on  num.erous  factors 
other  than  simply  that  com.pany's  level 
'.f  physical  assets 

Respondents  argue  tha*  hyp.ennfiBtion 
distorts  the  rate  of  return  on  equity  (net 
earnings/shareholders'  equity!  since  the 
appreciation  of  assets  due  to  inflation  Is 
not  rflflected  in  the  income  statement. 
AHMSA  further  states  that  the 
Department's  pre!iminar>' 
equityworthiness  analysis  was  flawed 
because  it  failed  to  consider  the  effects 
of  inflation  on  AHMSA.  AliMSA  seems 
to  believe  that  the  proper  test  for 
determining  equityworthiness  is  to 
compare  these  "real"  rate  of  return  on 


equity  figures  with  the  "real"  Mexican 
interest,  whuch  It  claims  is  represented 
by  the  Cos'c  Port.entual  Promedio  (CPP) 
minus  the  rate  of  inflation. 

.AHMSA  has  proposed  a  type  of 
companjon  that  is  methodologically 
unsoimd.  Tne  CPP  rates  represent  the 
average  cost  of  short  term  funds  to 
banks  m  Mexico  and  is  not  reflective  of 
rates  being  paid  to  investors  in  Mexico. 
in  addition,  be<;8use  equity  investors 
generally  assume  more  risk  than 
a'-editors.  an  externa!  benchmark  rate  for 
the  type  of  comipenson  suggested  by 
AHMS.^  would  have  to  't>e  significantly 
higher  that  the  CI'P  The  prehminary 
a.-.alysis  examined  AHMS.^  s  financial 
performance  as  shown  in  its  rate  of 
roturr.,  profitability  fig^ures.  etc.  By 
AHMSA  s  owm  admission,  these  figures 
ere  reported  "net-of-inflation"  (AHMSA 
Case  Brief  dated  Mey  6,  1993,  at  page 
17).  This  is  exactly  the  type  of 
;nformat)on  a  reasonable  investor  would 
be  interested  in  when  considering 
whether  to  invest  in  a  company.  Even  if 
the  return  on  equity  figures  are  distorted 
tr.  the  manner  suggested  by  AHMSA, 
which  It  has  failed  to  quantify  in  any 
ineamngful  way,  AHMS.'Vs  profitability 
m  "real"  terms  w^as  quite  low  or 
negative  dunng  the  relevant  years. 

As  an  accounting  matter,  AHMSA's 
a'gument  that  because  the  value  of 
assets  generally  increaM'S  with  inflation 
but  the  value  of  liabilities  does  not, 
.A.HMSA'8  net  worth  grew  faster  th.an  the 
value  of  alternative  mvestm-ents  during 
the  relevant  period,  is  wrong  on  its  face. 
Irfation  favors  borrowers  over 
creditors,  Therefore,  i:;  a  tughly 
i.'-.fiationary  environment  creditors 
require  some  sort  of  premium  to 
cjrr'.pensote  for  the  effects  of  inflation. 
This  will  cause  the  "value  of  liabilities" 
to  grew  in  line  with  inflation. 

Comment  10  (Mexico):  Respondent 
renuests  that  the  Department  adjust  the 
C:c'.a  used  in  analyzing  AHMSA's 
equityworthiness  to  reflect  three 
accoiinting  charges  that  did  not 
represent  real  expenses  to  AHMSA:  (1) 
An  extraordinary  expense  resulting  from 
a  change  in  the  firm  s  method  for 
V  aluma  its  assets;  (2)  severance  costs  for 
'i9'22  that  were  recorded  as  a  1991 
expense  and  (3)  a  loss  due  to  a  paper 
transaction  after  pnvatiration. 

DOC  Positton  What  respondents  are 
suggesting  would  amount  to  the 
Department  simiply  deducting  items  in 
AHMSA's  financial  statements  that 
negatively  affect  the  final  results  and 
leaving  in  only  items  that  have  a 
positive  effect.  It  should  be  noted  that 
there  were  some  years  for  which 
extraordinary  income  was  a  significant 
portion  of  AHMSA's  overall  net  income. 


PurOje  r  T  determining  the 
equity  wonhiness  of  a  company,  whea 
the  Etopartment  relies  on  financial 
statements  for  its  analysis  i^  usea 
financial  statements  prepar*  d  in 
accordance  with  Generally  Accepted 
Accounting  Principals  (GAAP). 
Respondents  are  suggesting  what  would 
amount  to  a  cash  based  accounting 
methodology,  which  is  not  considered 
GAAP. 

Comment  1 1  (Belgium):  Petitioners 
argue  that  at  the  time  Cockerill  and 
Clabecq  received  loans  from  (or  at  the 
direction  of)  government  entities,  they 
were  not  generating  income  sufficient  to 
service  the  interest  on  outstanding  debt 
and  were  uncreditworthy.  With  respect 
to  Clabecq,  petitioners  note  that  the 
Department  correctly  determined  that 
this  company  was  uncreditworthy 
through  1969  (and  should  have  found  it 
uncreditworthy  in  1990  and  1991  as 
well). 

DOC  Position:  We  found  that 
petitioners'  allegations  were  sufficiently 
well  documented  to  justify  an 
investigation  of  Cockerill's 
uncraditworthiness.  Because  Cockerill 
failed  to  respond  to  our  CVD 
questionnaire,  we  are  finding  the 
company  to  be  uncreditworthy  from 
1982  to  1989  based  on  the  best 
information  available,  which  is  the 
documentation  suppUed  in  the  petition. 
We  note  that,  for  purposes  of  these 
investigations,  we  have  incorporated 
oxir  finding  in  the  1982  investigations 
that  Cockerill  was  imcreditworthy 
during  the  period  1978  to  1981. 

We  did  not  find  Clabecq  to  b« 
uncreditworthy  in  1990  and  1991 
because  in  the  three-year  periods 
preceding  each  of  these  years,  Clabecq 
showed  considerable  improvement  in 
its  net  profits  and  its  ability  to  meet  its 
costs  and  fixed  financial  obligations. 

Comment  12  (Belgium):  Several  loans 
with  both  private  and  government  bank 
participation  were  received  by  Clabecq 
prior  to  1982  and  were  rescheduled  in 
1986  into  two  "pooled"  loans.  One  of 
the  pooled  loans  was  subscribed  by  the 
government  banks,  the  second,  by  the 
private  banks.  Petitioners  claim  that  the 
pooled  loan  subscribed  by  the  private 
oanks  and  cited  by  Clabecq  as  evidence 
of  its  creditworthiness  was  not  a  private 
sector  loan.  As  was  made  clear  at 
verification,  Clabecq  did  not  receive  a 
new  loan  in  1986,  but  only  a 
rescheduling  of  earlier  countervailable 
loans. 

Under  these  circumstances  petitioners 
argue  that  the  rescheduling  of  'ht"^*- 
loans  does  not  constitute  evideuue  ui 
Clabecq's  creditworthiness.  Moreover, 
when  the  original  private  bank  Joans 
were  made  to  Clabecq  the)  tjuii:  f.tied 
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from  S'ate  participation  The 
Department  found  in  1982  that  private 
bank  funds  channeled  through  state 
ba:iki  beneficed  from  the  state 
guarantee. 

Clabecq  ari^uss  that  tr.e  Department 
Inconectly  determined  that  Clabecq  was 
uncredjtworthy  through  1989.  Such  a 
determination  is  inconsistent  with  the 
Department's  Proposed  Regulations  and 
does  not  take  into  account  all  relevant 
financial  and  valuation  information 
regarding  Clabecq.  The  Proposed 
Regulations  state  that,  normally,  receipt 
by  a  firm  of  comparable  long-term 
commercial  loans,  provided  without  a 
government  guarantee,  shall  indicate 
creditworthiness.  Further,  Clabecq 
claims  that  it  received  a  private  sector 
loan  In  1986,  several  of  Clabecq's  loans 
were  pooled  into  two.  The  terms  and 
rescheduling  of  one  of  these  loans  were 
negotiated  with  private  banks  without 
the  Government  of  Belgium  (GOB)  or  a 
loan  guarantee  from  the  GOB.  Thus, 
Clabecq  received  comparable  long-term 
commerc.al  bank  financing  In  1986. 
Under  the  Proposed  Regulations,  this  is 
dispositive  evidence  that  Ciabecq  was 
creditworthy  at  this  time. 

DOC  Posi'iion  We  agroe  with 
petitioners.  At  verification,  we  found 
that  bark  statements  and  company 
records  ccntmued  to  reflect  payment  of 
principal  and  interest  on  the  original 
loans  The  only  change  was  effected  by 
the  1986  rescheduling  after  an  extension 
of  the  original  repayment  periods. 

Moreover,  the  pooling  oi  these  loans 
appears  to  have  been  essentially  an 
accounting  exercise,  which  regrouped 
the  outstanding  loan  funds  into  a 
government-bank  pool  and  a  private- 
bank  pool  We  found  no  evidence  of 
substantive  independent  negotiating  by 
the  private  banks  that  would  lead  us  to 
consider  the  pooled  loan  as  a  new  loan. 

Therefore,  we  have  concluded  that 
Clab«cq  did  not  receive  private, 
commercial  financing  as  a  result  of  this 
transaction.  Thus,  we  do  not  consider 
the  pooled  loan  relevant  to  our 
creditworthiness  analysis. 

Comment  13  (Belgium):  Clabecq 
claims  that  an  independent  financial 
study  of  Clabecq  forecast  the  company's 
return  to  profitability.  This  1984/1985 
study  determined  that  after  undertaking 
certain  restructuring  actions,  Clabecq 
would  return  to  profitability.  The 
company  did  turn  around,  as  was 
reflected  m  Clabecq's  publicly  traded 
share  price  whirij  increased  more  than 
quintuple  by  1989 

Petitioners  claim  that  certain  1984/ 
1985  studies  which  predicted  that 
Clabecq  had  a  healthy  financial  future 
cannot  serve  as  an  indication  of  the 
company's  creditworthiness.  These 


studies  were  premised  on  Clabecq's 
undertaking  certain  restructuring 
measures.  However,  potential  creditors 
would  have  had  no  certainty  that 
Clabecq  would  actually  undertake  the 
necessary  restructuring.  In  fact, 
historically,  such  restructuring  in 
Europe  has  been  accomplished  by  new 
government  subsidies.  "The  possibility  of 
new  subsidies  can  not  be  said  to  make 
a  firm  creditworthy. 

DOC  Position:  During  the  government 
verification,  we  received  the  last  two 
pages  of  a  lengthy  independent  study  of 
Forge  Clabecq,  which  predicted  a 
healthy  financial  future  for  the 
company.  During  the  Clabecq 
verification,  we  received  the  comments 
of  Clabecq's  outside  auditor  on  the 
independent  study.  Translations  were 
not  provided  for  these  documents.  Nor 
has  Clabecq  provided  the  substance  of 
these  reports  in  its  responses.  Therefore, 
we  are  unable  to  rely  on  these  reports 
in  making  a  creditworthiness 
determination  for  Clabecq. 

Instead,  we  have  analyzed  the 
company's  creditworthiness  as  reflected 
In  its  annual  reports  over  this  period. 
This  analysis  shows  that  the  company 
was  not  meeting  costs  and  fixed 
financial  obligations. 

Comment  J  4  (Belgium):  Petitioners 
argue  that  there  is  sufficient  information 
on  the  record  to  Justify  findings  of 
uncreditworthiness  and 
unequityworthiness  for  Sidmar  as  well. 

Sidmar  contends  that  petitioners' 
allegations  concerning  Sidmar's 
creditworthiness  and  equityworthiness 
are  incorrect.  Sidmar  notes  that  the 
Department  determined  at  initiation  that 
it  was  creditworthy  and  equityworthy. 
Further,  any  new  allegation  contained 
in  a  case  brief  is  untimely.  According  to 
the  Department's  regulations  at  19  CFR 
355.31(c),  the  Secretary  will  not 
consider  any  subsidy  allegation 
submitted  later  than  40  days  prior  to  the 
scheduled  date  of  the  preliminary 
determination. 

DOC  Position:  Evidence  on  the  record 
shows  that  in  the  three  years  prior  to 
1984.  when  Sidmar's  debt  was 
converted  to  equity,  the  company 
realized  improving  rates  of  return  on 
both  equity  and  return  on  investment. 
Profits  also  improved  during  this 
period.  Additionally,  the  company  was 
also  generating  sufficient  revenue  to 
meet  its  costs  and  fixed  financial 
obligations.  In  view  of  this  performance, 
the  Department  determined  not  to 
initiate  on  petitioners' 
uncreditworthiness  and 
unequityworthiness  allegations. 
Information  supplied  in  the  case  brief 
on  these  allegations  was  essentially  the 
same  as  that  suppUed  in  the  petition.  A 


small  portion  of  liie  information  in  the 
case  brief  was  new  information,  which 
we  regarded  as  untimely.  Therefore,  we 
must  affirm  our  determination  at 
initiation  that  the  petition  did  not 
provide  good  cause  to  initiate  an 
investigation  of  Sidmar's 
unequityworthiness  or 
uncreditworthiness. 

Comment  15  (Belgium):  According  to 
Clabecq,  its  performance  indicates  that 
the  firm  was  creditworthy  from  at  least 
1985,  Clabecq  earned  profits  in  five  of 
the  six  years  from  1985  through  1990.  It 
also  paid  dividends  in  1989  and  1990. 
Its  times  interest  earned  ratios  in  1988. 
1989.  and  1990  were  healthy  and.  with 
the  exception  of  one  year,  working 
capital  has  exceeded  Belgian  Francs 
(BF)  1  billion  since  1984.  Cash  flow  has 
been  positive  since  1986.  increasing 
from  BF  125  m.illion  in  1986  to  BF  1.34 
billion  in  1989  and  BF  2.8  biUion  in 
1990. 

DOC  Position:  In  accordance  with 
section  355.44^iffi)  rf  the  Proposed 
Regulations,  the  Departm.ent  considers  a 
company's  performance  in  the  three 
years  prior  to  the  year  in  which  a  loan 
agreen-ient  was  reached  in  determining 
the  company's  creditworthiness.  The 
loan  was  made  in  1989. 

Although  Cia't>eca  s  performance 
improved  in  1988,  the  im^provement  was 
not  sufficient  to  offset  its  weak 
performance  in  1986  and  1987 
Therefore,  we  determined  the  company 
to  be  uncreditworthy  through  1989, 
based  on  our  analysis  of  pror  years 
including  the  three-vear  period  from 
1986  through  1988  Im.proved 
performance  cited  by  Clabecq  in  1989 
and  1990  was  not  considered  in  our 
determination  because  the  Proposed 
Regulations  specify  that  an  analysis  be 
done  of  the  three-year  period  prior  to 
the  year  of  the  loan  agreement,  not  the 
year  of  the  agreement  or  subsequent 
years. 

Comment  16  (Belgium):  Under  the 
creditworthiness  test  used  by  the 
Department  in  1982,  Clabecq  claims  that 
it  would  be  found  creditworthy.  In 
addition,  Clabecq  claim.s  that  its 
substantial  real  estate  holding  must  be 
taken  into  consideration  in  evaluating 
creditworthiness. 

DOC  Position:  The  Department  has 
modified  the  creditworthiness  standards 
used  in  1982  and  currently  applies  the 
test  outlined  in  §,355  44;b')(fi)  of  the 
Proposed  Regulations.  I'nder  the 
current  standards,  we  found  Clabecq  to 
be  uncreditworthy.  Regarding  Clabecq's 
real  estate  holdings,  we  note  that  these 
are  included  as  assets  in  Clabecq's 
financial  statements  and  we  have  taken 
them  into  account  in  our  analysis  of 
these  statements.  We  note  also  that 


UMI 


Federal  Register  /  Vol.  58.  No.  130  /  Friday,  Julv  9    1993  /  Notices 


37249 


these  assets  cannot  be  considered  a  part 
of  the  company's  cash  flow,  because 
ihey  may  not  be  readilv  convertible  to 
cash. 

Cormvent  17  iBelgmmi  Ciaberq  notes 
Lhat  the  Department  m.ay  have 
commenced  the  three  year  retrospective 
analysis  called  for  in  the  Proposed 
Regulations  on  uncreditwor1.hiness 
d^'terTr.inalions  in  the  wrong  year 

£>OC  Position  We  commenced  our 
analysis  in  the  three  years  preceding 
1982  and  concluded  it  in  the  three  yea-5 
preceding  1989,  This  approach  is  m 
accordance  with  §  355  44'l:))(bJ  of  the 
Proposed  Regulations  which  require 
that  we  consider  the  three-year  period 
immediately  preceding  the  year  in 
which  the  loan  agreement  was  made, 

D.  Consideration  of  "Inside"  Versus 
"Outside"  Investor  Standards  Issue 

The  issue  discussed  in  this  subsection 
is  whether  special  consideration  should 
be  given  to  a  government's  position  as 
an  existing  shareholder  (an  "inside" 
investor,  or  owmer-investor)  when 
determining  whether  a  government 
equity  infusion  into  a  firm  has  been 
provided  on  terms  inconsistent  with 
commercial  considerations. 

Discussion 

As  described  in  the  subsection  above, 
in  determining  whether  a  government 
equity  infusion  into  a  firm  has  been 
provided  on  terms  inconsistent  with 
commercial  considerations,  the 
Department  must  evaluate  whether  the 
firm  is  "equityworthy"  in  those 
situations  where  there  is  no  appropriate 
market-determined  share  price  to  serve 
as  a  benchmark.  According  to  the 
Department's  Proposed  Regulations,  "(a) 
firm  is  equityworthy  •  *  "if  the 
Secretary  determines  that,  from  the 
perspective  of  a  reasonable  private 
investor  examining  the  firm  at  the  time 
the  government  equity  infusion  was 
made,  the  firm  showed  an  ability  to 
generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time."  See 
§  355.44(e)(2)  of  the  Proposed 
Regulations. 

In  assessing  what  the  "perspective  of 
a  reasonable  private  investor"  would  be, 
parties  to  these  proceedings  have 
disagreed  over  whether  it  is  possible 
and  appropriate  for  the  Department  to 
attempt  to  distinguish  between  the 
perspective  of  an  investor  who  already 
has  an  owmership  stake  in  the  firm  (an 
"inside"  investor)  and  the  perspective 
of  an  investor  who  does  not  (an 
'outside  ■  inve=;toT].  Respondents 
maintain  that,  m  some  situations,  an 
inside  investor  s  decision  to  invest  may 
reasonably  reflect  a  desire  to  reduce  or 
forestall  an  expected  !o«;s  rather  than  to 


s::. 


increase  income.  For  example,  where 
the  effect  of  the  investment  would  be  to 
reduce  the  losses  by  an  amount  greater 
•ha:^  the  amount  of  the  investment,  the 
inside  investor  would  be  acting  to 
m.axim.ize  the  value  of  us  existing  stake 
in  the  company.  Alternatively,  if  an 
additional  investm^ent  by  the  inside 
.:;ve5tor  would  save  liie  firm  from 
inscivercy.  the  reasonable  rate  of  return 
en  the  additional  investment  would 
equate  to  .he  entire  value  of  the 
cc.cpany,  i  e,,  ihe  difference  between 
?er&  end  the  co.mpany's  current  value. 
Nierecver,  in  assessing  the 
reasona'nleness  of  a  government 
i   vest.ment,  respondents  insist  that  the 
Ds  part.T.en!  m.ust  consider  how  the 
r>-;„rns  o.'-,  that  investment  will  be 
sr.a-ed  In  those  situations  where  the 
-rent  is  the  sole  or  predominant 
of  the  firm,  the  return  on  any 

£  t-  ::-.es'".en!  would  necessarily  be 

•a*L':  u^a:;  it  would  be  for  a  new 
outside  investor,  which  would  have  to 
share  the  return  with  other  shareholders 
holding  a  claim  on  the  firm's  assets. 

Beyond  these  behavioral  and 
motivational  considerations, 
respondents  also  contend  that  the  inside 
investor  is  more  advantageously 
situated  than  the  outside  investor 
because  it  is  likely  to  have  access  to 
better  information  concerning  the  firm's 
investment  plans,  the  firm's  past 
problems  and  the  measures  taken  to 
correct  them,  and  the  firm's  prospects 
for  future  profitability.  At  the  same 
time,  respondents  submit  that  for  any 
given  investment,  an  outside  investor 
may  demand  a  higher  return  than  would 
an  inside  investor  for  the  simple  reason 
that  the  information  known  to  the 
outside  investor  is  less  perfect  and, 
consequently,  the  outside  investor  is  apt 
to  perceive  the  investment  as  being 
more  of  a  risk  than  it  really  is. 

Petitioners  contend,  in  contrast,  that 
the  Department  has  consistently  and 
correctly  held  that  all  commercially 
viable  investment  decisions  are  made  at 
the  margin,  and  relate  solely  to  the 
marginal  discounted  net  present  value 
of  the  investment  options  being 
considered.  (See  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Certain  Carbon  Steel  Products 
from  Brazil,  52  FR  829  (January  9,  1987) 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Steel  Wheels  from 
B.-azil.  54  FR  15523  (April  18.  1989)       _ 
(Steel  Wheels  from  Brazil).)  Regardless 
of  whether  the  investor  is  or  is  not  an 
inside  investor,  if  the  discounted  net 
present  value  of  the  expected  return 
from  an  investment  is  greater  than  that 
which  would  be  earned  from  the 
alternative  benchmark  investment,  the 
investment  will  be  made.  If.  on  the  other 


hand,  the  discounted  net  present  value 
oftheinve '.!::*<!  •;  >' x  pected  return  is 
less  than  t.ia-  w      n  w-rild  be  earned  on 
the  altem  a  •  . "  • .  •      :   i  r  ^  j  nvestment, 
the  investment  wi!:  n;  '  t*    '  ade.  In 
light  of  this,  petitioners  assert  that  it  is 
illogical  to  claim  either  that  inside 
investors  care  less  about  making  or 
losing  money  than  do  outside  investors, 
or  that  any  given  investment  will  yield 
a  different  return  depending  upon 
whether  it  is  made  by  an  inside  or  an 
outside  investor. 

In  past  cases,  when  presented  with 
analogous  facts  and  arguments,  the 
Department  has  expressed  the  view  that 
the  perspectives  of  inside  and  outside 
investors  cannot  legitimately  be 
distinguished.  (See.  e.g.,  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Stainless  Steel  Plate  from  the 
United  Kingdom.  51  FR  44656 
(December  11, 1986)  (Stainless  Plate). 
Most  recently,  in  Certain  Hot  Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom.  58 
FR  6237  (January  27. 1993)  (U.K. 
Bismuth),  the  Department  stated: 

We  believe  that,  in  general,  both  inside  and 
outside  investors  make  Investment  decisions 
at  the  margin.  As  we  stated  in  Steel  Wheels 
from  Brazil,  "a  rational  investor  does  not  let 
the  value  of  past  investments  affect  present 
or  future  investment  decisions.  The  decision 
to  invest  is  only  dependent  on  the  marginal 
return  expected  from  each  additional  equity 
infusion. 

We  continue  to  hold  the  view  that  it 
would  be  inappropriate,  if  not 
impossible,  to  fashion  a  unique  inside 
investor  standard  as  a  variation  of  the 
Department's  reasonable  private 
investor  standard.  The  Department 
employs  the  reasonable  private  investor 
standard  merely  as  a  tool  for 
determining  whether  a  given  equity 
investment  is  or  is  not  consistent  with 
commercial  considerations.  Any 
exploration  of  alternative  or 
supplemental  motivations  or  interests 
on  the  part  of  the  investor  runs  the  risk 
of  leading  our  analysis  away  from  its 
intended  objective— i.e.,  to  determine  if 
a  particular  investment  reflected  a 
rational  assessment  of  whether  a 
reasonable  return  on  that  investment 
would  be  generated  in  a  reasonable 
period  of  time.  From  the  perspective  of 
the  recipient  firm,  it  is  the  viability  of 
the  investment  itself  which  dictates 
whether  or  not  a  subsidy  will  be 
conveyed.  The  fact  that  an  inside 
investor  may  be  influenced  by  other 
considerations  extending  beyond  the 
attractiveness  of  the  particular 
investment  in  question  cannot  be 
permitted  to  determine  whether  or  not 
a  subsidy  arises  out  of  that  new 
investment. 
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Consequently,  the  absence  or 
presence  of  previous  investments,  and 
the  status  of  those  investments  in  terr,  s 
of  whether  they  have  generated  profits 
or  losses,  are  extraneous  considefitiors 
when  loolnne  at  the  equityworth.n,es9  ,1 
a  potential  additional  investment  ;r,  a 
firm  .*ls  petitioners  point  out.  the 
irrelevance  of  past  investments  and 
"continuing  obligations"  to  current 
investment  decisions  has  been 
recognized  by  the  OT  m  [BSC  IP,.  In  that 
case,  the  Ccuf  aclcnowledged  that  while 
it  may  make  sense  for  an  owner  acting 
as  a  manager  to  want  to  continue  to 
operate  a  loss-maxmg  operation  so  long 
as  variable  costs  are  covered,  any 
investor  acting  according  to 
economically  rational  considerations 
will  only  IcKik  to  whether  the  expected 
returns  from  any  new  investment  in 
such  operations  wiii  exceed  expected 
returns  from  the  next  best  alternative 
investmfict.  As  the  Department  itsell 
stated  1.-:  Stainless  Plate.  "The  tests  that 
BSC  proposes  as  a  measure  of 
equit\"worthiness  may  be  useful  tools  for 
corporate  management  m  deciding  how 
long  to  operate  a  loss-incurring 
compaiiy,  or  in  evaluating  proposed 
projects,  but  they  are  not  relevant  to  iha 
rea,sonable  mvestor'  test." 

Finally,  with  respect  to  whether  the 
issue  of  access  to  "inside  information" 
should  cause  the  Department  to  assign 
some  credence  to  inside  investor 
arguments,  it  is  essential  to  recognize 
that  the  Department  must  render  its 
equityworthinesa  determinations  on  the 
basis  of  objective  and  venfiable 
evidence.  The  argument  that  an  inside 
investor  m.ay  have  a  greater  appreciation 
of  the  workings  of  the  firm  does  not 
provide  the  Department  with  a  reliable 
means  of  distinguishing  between  those 
inside  investor  motivations  that  mav  be 
commercially  based  and  those  that  are 
not.  If  there  is  substantial,  venfiablH 
evidence  derived  from  an  analysis  of 
financial  ratios,  recent  histor.cal  rates  of 
return  and'or  any  bona  ^ide  market 
studies  or  e<:onomic  forecasts  that  an 
investment  could  not  be  expected  to 
generate  a  reasonable  rate  of  return  in  a 
reasonable  tim.e  period,  it  is  difficult  to 
imagine  how  knowledge  of  allegedly 
■'inside  information"  could  be  of 
sufficient  weight  to  offset  such 
contradictory  evidence 

Comrnert  1  Respondents  argue  that 
credito.'s  or  holders  of  existing  equity 
interests  often  have  commercially 
reasonable  bases  for  converting  their 
"holdings"  into  equity  even  though  a 
new  investment  by  a  purely  outside 
investor  may  not  be  warranted. 
Respondents  posit  that  changes  in  the 
financial  leverage  of  a  firm  can  affect  its 
value  and,  considering  the  impact  of 


(  orporate  taxes  and  bankruptcy  costs, 
there  is  an  optimal  debt/equity  ratio  that 
'.v;li  maximize  the  value  of  a  firm. 
Therefore,  to  properly  evaluate  the 
reasonableness  of  a  conversion  or 
reclassification  of  holdings  (as  opposed 
to  a  new  equity  investment), 
respondents  submit  that  the  Department 
must  evaluate  the  effect  of  such  a 
conversion  on  the  value  of  the  company 
as  a  whole. 

In  this  regard  despite  the 
Department's  assertions  that  it  makes  no 
distinctions  between  the  perspectives  of 
Inside  and  outside  investors  in  judging 
equityworthiness,  respondents  contend 
that  even  the  Depart.ment  has 
acknowledged  than  an  outside  investor 
and  an  investor  with  an  existing  stake 
in  the  company  may  have  good  reason 
to  behave  differently.  Thus,  in 
Preliminary  Affirm.ative  Countervailing 
Duty  Determination;  Fresh  Atlantic 
Groundfish  from  Canada.  5i  FR  1010 
(January  9, 1986).  responds:  i.s  state  that 
the  Department  recognized  that  existing 
and  new  investors  have  different  criteria 
for  investing  by  refusing  to  accept  tlie 
exchange  of  debt  for  equ.ty  by  a  private 
inside  investor  as  a  measure  of  the 
reasonableness  of  an  initial  equity 
infusion  by  the  government  into  several 
major  fish  harvesters. 

DOC  Position  Although  we  agree  that 
we  have  found  that  creditors  may  have 
special  reasons  for  investing  in  firms 
which  are  indebted  to  them,  this  has  no 
bearing  on  the  Department  s  "reasonable 
investor"  standard.  Respondents' 
reliance  on  Groundfish  is,  therefore, 
misplaced  In  that  case,  the  Department 
found  It  inappropriate  to  use  the 
motivations  of  a  creditor  exchanging 
debt  for  equitv  as  a  gauge  for 
determining  the  reasonableness  of  an 
investor's  in^JSlon,  In  Groundfish.  as 
well  as  in  these  st««l  investigations,  the 
Department  has  based  its 
equityworthiness  determinations  on  the 
commercial  soundness  of  the  equity 
investment  itseif 

A  determination  of  equityworthiness 
cannot  be  measured  by,  nor  equated 
with,  the  decision  of  a  creditor 
exchanging  its  debt  for  an  equity 
position  in  a  company  in  order  to 
improve  its  chances  for  recouping 
money  already  loaned  to  that  enterprise. 
Nor  can  it  be  based  on  whether  an 
optimal  debt  to  equity  ratio  can  be 
achieved  through  Lhe  conversion  of 
debt.  These  may  both  be  i-mportant 
commercial  considerations,  but  they  are 
considerations  that  relate  to  interests 
distinct  from  the  viability  of  any  given 
investment.  The  Departm.ent  is 
fundamenfallv  concerned  with  whether 
it  would  have  been  reasonable  for  a 
private  investor  to  invest  money  in  Lhe 


company  in  question.  Such  an 
examination  must  take  place  each  tim.e 
an  investment  occurs,  whether  it  is  an 
investment  with  "new"  money  or  a 
conversion  of  previous  debt  to  equity. 
Ho\sever.  in  either  circum. stance,  the 
proper  focus  of  the  Department's 
analysis  is  whether  the  individual 
investment,  taken  alone,  made  sound 
commtTcifil  sense 

Comment  2.  Respondents  submit  that 
the  Department  ignores  the  commercial 
relevance  of  transaction  costs  when  it 
claims  that  the  perspectives  of  inside 
and  outside  investors  are  identical.  If 
the  trajisaction  costs  associated  with 
selling  or  buying  the  company  in 
question  are  significant,  an  inside 
investor  faced  with  an  equally  attractive 
investment  option  (that  is  also  available 
to  an  outside  investor)  will  always 
choose  to  invest  in  the  company  m 
which  it  has  an  existing  stake,  whereas 
the  outside  investor  would  choose  the 
alternative  investment  if  the  transaction 
costs  related  to  that  investment  were 
lower. 

DOC  Position  While  transaction  costs 
may  vary  from  investment  to 
investment,  no  information  exists  on  the 
record  to  indicate  that  these  costs  are  of 
such  a  magnitude  as  to  dissuade  a 
reasonable  investor  from  taking 
advantage  of  an  otherwise  attractive 
investment  opportunity.  Thus,  it  would 
be  inappropriate  to  base  a  determination 
of  equit>'worthiness  on  such 
speculative,  if  not  marginal,  differences 
in  external  costs. 

D.  Publicly  Traded  Shares 

Issue 

In  section  355.44(e)(l](i]  of  the 
Proposed  Regulations,  the  Department 
states  that  the  provision  of  equity  by  a 
government  to  a  firm  confers  a 
countervailable  benefit  to  the  extent 
that. 

thn  .Tiarket-determined  price  for  equity 
purchased  directly  from  the  firm  is  less  than 
the  price  paid  by  the  foreign  government  for 
the  same  form  of  equity  purchased  directly 
from  the  firm. 

Although  the  Proposed  Regulations  do 
not  speak  direcily  to  the  applicability  of 
a  share  price  determined  in  the 
secondary  market  as  a  benchmark, 
section  3n5.44{e)(l)(ii)  does  indicate 
that  one  is  to  proceed  to  an 
equityworthiness  call  only  when  "there 
IS  no  market-determined  price."  In  past 
ca,ses,  the  Department  has  resorted  to 
the  use  of  secondary  market  share  prices 
as  a  benchmark  in  instances  where 
private  investors  did  not  purchase  new 
shares  from  the  firm  at  the  same  time 
they  were  issued  to  the  government. 


UMI 


While  acknowledging  the  intuitive 
appeal  of  comparing  the  govenmient  s 
investment  to  a  secondan'  market  pnre, 
petitioners  argue  that  such  an  approach 
is  flawed  for  several  reasons.  First,  not 
ever>'  publicly  traded  company  can  ra.sv 
new  equity  capital.  Second,  unlike  e 
market  price  for  new  shares,  which 
exclusively  reflects  a  company's  future 
prospects,  the  market  price  of  existing 
shares  reflects  the  overall  worth  of  the 
firm.  Finally,  such  an  approach  could 
lead  to  the  anomalous  situation  in 
which  govemment  invest.ments  in 
companies  wiih  the  same  poor  financial 
situation  could  be  treated  differently.  In 
one  case,  the  Department  would  forego 
an  equit\"worthy  analysis  of  the 
company  and  find  the  government's 
equity  infusion  not  countervailable  as 
long  as  the  per  share  price  paid  by  the 
government  equals  the  share  price 
traded  on  the  stock  market.  In  the  other 
case,  the  Depart.ment  would  conduct  an 
equityworlhy  analysis  of  the  company 
and  countervail  the  full  amount  of  the 
government  s  equity  infusion  if  the 
company  was  determined  to  be 
unequityworthy, 

Thert-fore.  petitioners  argue,  the 
Departmient  should  abandon  its  current 
practice  and  always  apply  an 
«qi.;tyworthiness  test  in  those  situations 
where  new  shares  ere  being  purchased 
by  a  private  buyer  at  the  same  time.  If 
tht^  comipany  is  unequityworthy,  the 
Dtipartment  should  then  countervail  the 
full  amount  of  the  equity  infusion  as  a 
grant. 

Discussion 

The  Department  is  not  persuaded  that 
it  should  abandon  its  practice  of 

comparing  the  price  paid  by  the 
government  to  the  market-determined 
share  price  in  the  secondary  market 
when  such  publicly  traded  shares  are 
the  only  market-determined  benchmark 
available.  Although  .section 
.3.55  44(e)(l)(ii  of  the  Proposed 
Rfgiilalions  does  not  spet:irirally 
address  the  applicability  of  secondary 
rr.drket  share  prices,  both  the  preamble 
!o  these  regulations  and  the  1984 
Subsidies  Appendi,x  lend  support  to  the 
belief  that  the  Department  has  always 
preferred  using  the  share  price  in  the 
secondary  market  over  resorting  to  the 
equityworthy  test.  As  stated  in  the 
Subsidies  Appendix: 

If  the  government  buys  shares  directly  from 
the  company  (either  a  new  issue  oi  corporate 
t.'Basury  stock)  and  similar  shares  an*  traded 
in  a  market,  a  subsidy  arises  if  the 
government  pays  more  than  the  prevailing 
market  price.  VVe  strongly  prefer  to  measure 
the  subsidy  by  reference  to  market  price  This 
price,  we  believe,  rightly  incf;)rjK)rates  private 


investors'  perceptions  of  the  company  s 
future  earning  potential  and  worth. 

The  preamble  to  the  Proposed 
Regulations  states  that  Paragraph  (e)  is 
intended  to  codify  existing  practice 
(which  the  Department  had  previously 
outlined  in  the  Subsidies  Appendix). 
The  preamble  further  states  that  the 
Department  should  determine  the 
countervailability  of  a  government 
equity  infusion  based  on  an 
equityworthine&s  determination  "if 
there  is  no  market-determined  price  for 
a  firm's  shares  (e.g.,  the  finn's  shares  are 
not  publicly  traded)."  See  Proposed 
Regulations.  This  indicates  that,  only  in 
the  absence  of  market-determined 
benchmarks,  would  the  Department  turn 
to  the  equityworthiness  test. 

Indeed,  there  are  valid  reasons 
underlying  the  Department's  preference 
to  measure  the  countervailability  of 
government  equity  infusions  by 
reference  to  the  share  price  in  the 
secondary  market  rather  than  an 
equityworthiness  analysis.  As  a  starting 
point,  we  can  assume  that  an  investor 
buys  a  share  or  interest  in  a  business 
because  of  the  returns  he  or  she 
anticipates  receiving.  The  price  the 
investor  is  willing  to  pay  for  the  share 
is  the  present  value  of  the  income 
stream  discounted  at  some  rate  r.  The 
rate  of  discount  is  logically  the  rate  of 
return  the  investor  could  earn  by 
investing  in  the  shares  of  another 
company  subject  to  the  same  risk  as  the 
shares  under  consideration.  In  other 
words,  r  is  the  opportunity  cost  of 
equity  capital.  The  concepts  of  expected 
dollar  returns  and  the  rate  at  which  they 
are  discounted  provide  the  means  for 
arriving  at  a  valuation  of  an  interest  in 
a  business  venture. 

Thus,  the  secondary  market  not  only 
provides  a  market-determined  price  for 
the  outstanding  shares  in  the  company, 
it  also  provides  a  market  reference  point 
for  the  value  of  new  shares.  As  long  as 
the  market  price  benchmark  at  the  time 
of  the  infusion  has  not  been  shov^m  to 
be  deficient  or  tainted  (e.g.,  if  the 
volume  of  traded  shares  is  too  low  to 
provide  an  accurate  market  price  or 
prior  knowledge  of  an  impending 
infusion  has  affected  the  share  price  by 
the  time  of  infusion),  a  government 
equity  infusion  must  be  determined  to 
be  made  on  an  equityworthy  basis 
whenever  the  government  purchases 
shares  at  this  price. 

.^s  to  petitioners'  final  point,  it  cannot 
be  denied  that  government  equity 
infusions  to  two  firms,  ostensibly  with 
the  same  financial  situation,  could  be 
treated  differently  depending  upon  ttie 
existence  of  publicly  traded  shares  at 
the  time  of  the  infusion  However,  this 


argument  is  in  no  way  compelling  The 
possibility  of  different  treatment  exists 
any  time  the  facts  at  hand  compel  the 
Department  to  turn  away  from  its 
preferred  benchmark  in  one  case  and 
not  in  another.  The  Department  cannot 
impose  a  less  accurate  oenchmark  in  the 
latter  case  as  a  matter  of  "fairness"  to 
the  company  in  the  former. 

Comment  J:  Petitioners  argue  that  the 
Department's  methodology  for 
examining  equity  infusions  into 
companies  with  publicly  traded  stock  is 
not  reasonable.  First,  they  contend  that 
not  every  publicly  traded  company  can 
raise  fresh  capital,  as  the  Department's 
current  methodology  impUes.  While 
there  is  always  a  market  for  outstanding 
shares,  there  may  be  no  market  for  new 
shares.  Petitioners  assert  that  if  it  were 
not  true  that  pubUcly  traded  shares 
connoted  the  availability  of  additional 
equity,  then  bankrupt  companies  with 
traded  shares  would  not  exist. 

Second,  petitioners  contend  that, 
under  the  current  methodology,  the 
Department  is  in  essence  staling  that 
any  company  that  has  positive  value 
(and,  therefore,  its  shares  have  positive 
value)  is  equityworthy.  They  argue  that 
the  existence  of  publicly  traded  shares 
merely  implies  that  those  shares  have 
value,  which  means  nothing  more  than 
the  company  is  not  worthless.  Thus,  if 
the  Department's  treatment  of  equity 
into  companies  with  publicly  traded 
shares  were  correct,  the  Department's 
equityworthiness  test  would  be 
simple^if  a  company's  value  is  greater 
than  zero,  it  would  be  equityworthy. 

Therefore,  petitioners  assert  that  to 
decide  whether  a  subsidy  has  been 
conferred,  the  Department  should 
perform  an  equityworthiness  test.  This 
will  determine  if  the  company  could 
have  raised  equity  capital.  If  the 
company  is  found  to  be 
unequityworthy,  then  the  capital 
provided  has  the  same  material  effect  as 
a  grant. 

Respondents  contend  that  petitioners' 
arguments  rest  on  the  question  of 
whether  the  investment  would  have 
occurred  without  government 
intervention.  They  assert,  however,  that 
government  intervention  is  not  the  key 
to  the  "commercial  considerations" 
standard.  A  pubUcly  traded  share  price 
represents  a  minimum  value  for  a 
company's  shares.  Where  the 
government  acquires  a  company's  stock 
at  the  price  observed  by  private 
investors  in  the  marketplace, 
respondents  argue  that  it  is,  by 
dehniUon.  acting  consistently  with 
commercial  considerations. 

Further,  respondents  contend  that  the 
Department's  Proposed  Regulations 
support  their  findings.  Section 
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355.44(e){l)(ii),  in  discussing  the 
treatment  of  equity  infusions  in 
companies  that  are  not  equityworthy. 
begins  by  reserving  such  treatment  to 
situations  where  "there  is  no  market- 
detennined  price  •   •   •"Therefore. 
petitioners'  suggested  approach  i? 
contrary  to  law  and  Departmental 
practice. 

DOC  Position  As  explained  above, 
the  Department  considers  the  market- 
determined  price  in  the  secondary 
maritet  at  the  time  of  the  infusion  to  be 
an  accurate  and  preferred  benchmarit  for 
measuring  the  countervai labia  benel'it  of 
a  govemmerit  equity  infusion  wher.  new 
shares  are  not  being  purchased  by  a 
private  h.:  ver  at  the  same  time.  The 
equityworthiness  test  is  only  a 
substitute  for  this  standard  analysis  in 
cases  where  no  market  price  benchmark 
exists  or  where  such  a  benchmark  has 
been  shown  to  be  deficient,  taint^»d  or 
distorted. 

Petitioners'  contention  that  -he  use  of 
the  secondary  share  price  as  a 
benchmark  essentially  transforms  our 
equityworthiness  analysis  into  a  mere 
determination  of  whether  a  companv's 
value  is  greater  than  zero  is  mcorrtK; 
When  comparing  the  share  price  paid  bv 
the  government  to  the  share  price  in  the 
secondary  market,  we  are  determining 
whether  the  government  bestowed  a 
countervailable  benefit  to  a  company  by 
paying  more  for  the  company's  shares 
than  their  market-determined  worth.  In 
cases  where  this  comparison  cannot  be 
done  because  no  market-determined 
price  exists,  we  lock  to  the 
equityworthiness  test  as  an  alternative 
means  of  mea.«;.irernent  That  the  entire 
am.ount  of  the  infusion  ;s 
countervailable.  once  we  have 
determined  a  firm  to  be 
unequityworLhy  is  based  upon  the 
absence  of  a  market-dstermined  share 
price  benriimark  and  our  finding  that  no 
reasonable  investor  would  have 
invested  in  tha  company  As  long  as  a 
company's  shares  are  being  traded  in 
the  secondary  market,  we  obviously 
cannot  reach  ?'jrh  a  conclusion. 
Reasonable  investors  are  investing  in 
the  company,  albeit  only  at  a  certain 
price. 

Petitioners'  comment  regarding 
bankrupt  companies  is  not  on  point. 
None  of  the  companies  under 
investigation  were  in  receivership. 

Corvment  2  If '.he  Department 
adheres  to  its  current  methodology, 
petitioners  arg^je  that,  at  the  very  least, 
the  Department  should  attempt  to 
account  for  the  dilution  effect  of  the 
additional  government-purchased 
shares  on  the  value  of  each  outstanding 
share. 


UMI 


DOC  Position:  We  disagree.  The 
market  price  after  the  infusion  is  not  an 
accurate  reflection  of  the  market  price  at 
the  time  of  the  infusion.  The  post- 
infusion  price  reflects  the  market's 
revised  anaivsis  of  the  company  after 
the  infusion,  not  the  market  value  of  the 
company  at  the  ti.me  of  the  infusion. 

However,  as  the  Department 
recognized  m  both  its  preliminary  and 
final  determinations  in  Steel  from 
Belgium,  prior  Lnowledge  of  an 
investor's  impending  action  may  affect 
the  market  price,  potentially  tainting  it 
for  use  as  an  undistorted  benchmark  of 
the  value  at  the  time  of  infusion.  (In  the 
Belgium  investigation,  the  Department 
found  that  the  secondare  rrarket  price  at 
the  time  of  the  infusion  was  inflated  by 
knowledge  of  fjture  subsidies  under  the 
plan  being  investigated.  The 
Department,  therefore,  selected  as  a 
benchmark,  the  swondary  share  price 
from  a  period  prior  to  the  public's 
knowledge  of  the  impending  subsidies. 
See  Preliminary  Affirmative 
Countervailing  Duty  Determinations  and 
Alignment  of  Final  Countervailing  Duty 
Determinations  Wuh  Final 
Antidumping  Duty  De'erminations: 
Certain  Steel  Products  from  Belgium,  57 
FR  57750  (Dt>cemt>!r  7,  1992)  and  the 
final  determinations  published 
concurrently  with  this  Federal  Register 
notice.  If  prior  knowledge  of  an 
impending  action  is  considered 
distortive  for  benchmark  purposes,  then 
the  action  itself  must  be  considered 
distortive  as  well. 

Comment  3  (Belgium):  Petitioners 
argue  that  the  Department  erred  in  its 
analysis  in  the  preliminary 
determinations  by  comparing  the  price 
paid  by  the  GOB  for  shares  in  Cockerill 
and  Clabecq  with  the  companies' 
publicly  traded  share  prices.  Petitioners 
state  that  had  the  Department  done  an 
equityworthiness  analysis  of  these 
companies,  the  companies  would  have 
been  found  to  be  unequityworthy  in 
every  year  there  was  an  infusion.    . 
Petitioners  note,  moreover,  that  Clabecq 
was  found  to  be  uncreditworthy  from 
1978-1989.  Therefore,  since  no 
reasonable  investor  would  have 
invested  in  Cockerill  or  Clabecq,  the 
entire  amount  of  the  GOB's  infusions 
should  be  countervailed  as  a  grant. 

DOC  Position:  We  disagree.  See 
response  to  Comment  1  above. 

Comment  4  (Belgium):  Petitioners 
argue  that  the  Department  erred  by 
using  the  secondary  raarkyt  price  of 
Clabecq's  pre-existing  common  shares 
as  a  benchmark  for  determining  the 
premium  paid  by  the  SN.SN  for  its  1983 
purchase  of  Clabecq's  common  and 
preferred  shares.  The  Proposed 
Regulations  provide  for  the  use  of  a 


market-determined  benchmark  price 
only  when  the  same  form  of  equity  is 
purchased  directly  from  the  firm.  The 
Department  has  articulated  no  rationale 
for  using  the  secondary  market  price  for 
Clabecq's  ordinary  shares  as  a 
benchmark  for  the  preferred  shares, 
other  than  it  lacks  another  benchmark. 
Lacking  an  appropriate  benchmark,  the 
Department  should  conduct  an 
equityworthiness  analysis  of  Clabecq 
and  countervail  the  full  amount  of  the 
equity  infusion  as  a  nonrecurring  grant 
if  It  finds  the  firm  uneouitj-worthy. 

Clabecq  claims  that  uie  use  of  ine 
secondary  market  share  price  for 
ordinary  shares  as  a  benchmark  for  its 
preferred  shares  is  appropriate.  The 
p.'-eferred  shares  issued  to  the  GOB  in 
exchange  for  debt  forgiveness  included 
a  preferential  two  percent  dividend  and 
preference  over  ordinary  shares  in  the 
event  of  liquidation.  Consequently, 
these  shares  were  at  least  as  valuable  as 
the  ordinary  shares  and  their  minimum 
value  should  be  measured  by  the 
publicly  traded  price  of  the  ordinar,' 
shares. 

DOC  Position:  We  agree  with 
respondent  that  the  secondary  market 
share  price  of  the  ordinary  shares  can 
serve  as  an  appropriate  benchmark  for 
Clabecq's  preferred  shares.  There  is  no 
evidence  on  the  record  that  would  lead 
the  Department  to  believe  that  the 
m.arket  value  of  the  preferred  shares 
would  be  lower  than  that  of  the  ordinary 
shares  given  the  terms  of  the  preferred 
shares.  Therefore,  given  the  absence  of 
a  market-determined  shara  price  for 
preferred  shares,  we  will  continue  to 
use  the  secondar>-  market  share  price  for 
Clabecq's  ordinary  shares  as  our 
benchmark  and  countervail  the 
premium,  paid  by  the  government  when 
it  purchased  these  shares. 

Comment  5  (Belgium,!:  Respondents 
and  petitioners  both  argue  that  the 
Department  shculd  not  use  the 
secondary  m.arket  sh.ire  price  for 
Clabecq's  stock  as  a  benchmark  in  1983 
because  it  was  so  thinly  traded. 
Respondents  argue  that  the  value 
calculated  in  an  independent  study  of 
the  comipany,  com  missioned  by  the 
GOB,  provides  a  mora  .-eliable 
benchmark  than  the  secondary  market 
share  price. 

Petitioners  argue  that  Clabecq's 
suggested  approach  is  completely 
erroneous.  The  fact  that  Clabecq's  shares 
were  so  thinly  traded,  plus  the  fact  that 
the  comipany  was,  by  any  reasonable 
measure,  unequityworthy,  indicates  that 
the  value  of  the  shares  was  far  less  than 
the  secondary'  market  price. 

DOC  Position:  We  disagree  with  both 
parties.  Although  the  volume  of  trading 
was  low  in  1983,  we  are  not  persuaded 
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by  the  evidence  on  the  record  that  tiie 
volume  of  these  traded  shares  was  so 
icw  as  to  preclude  their  use  as  e  maiksl- 
df'pTrined  pri.-e  In  this  proceeding. 
Therefore,  as  is    :^^ed  aDove,  we  are 
using  the  sec  •  r     :  ->  market  share  price 
as  oxir  henchmark  for  determining  the 
countervailable  benefit  of  this  infusion. 
See  also  our  response  to  comment  10 
below. 

Comment  6  (Belgium):  Petitioners 
claim  that  if  the  Department  doesn't 
treat  equity  infusions  in  Clabecq  as 
grants,  then  it  should  use  the  monthly 
average  price  of  shares  rather  than  the 
daily  price  as  a  benchmark  because  it  is 
more  likely  that  the  daily  average  would 
reflect  an  artificial  increase  by  reason  of 
the  impending  government  infusion. 

Clabecq  argues  that  the  Department 
should  baise  its  calculations  on  the 
actual  Clabecq  share  price  on  the  date 
of  conversion,  rather  than  the  average 
price  for  the  month. 

DOC  Position:  We  agree  with 
petitioners  that  the  actual  share  price 
could  reflect  an  artificial  increase  from 
knowledge  of  an  impending  government 
infusion  and  have  adjusted  for  it  when 
presented  with  evidence.  See  response 
to  Comment  9  below.  However,  in  this 
situation,  we  are  not  persuaded  by 
evidence  on  the  record  that  the  actual 
secondary  market  share  price  on  the 
date  of  conversion  was  inflated  in  any 
way. 

Comment  7  (Belgium):  Petitioners 
argue  that  the  volume  of  Cockerill 
Saaibie  shares  traded  on  the  secondary 
market  is  too  thin  to  provide  an  accurate 
benchmark.  Therefore,  the  Depailment 
should  conduct  an  equityworthiness 
analysis  of  Cockerill  Sambre  and 
countervail  the  full  amount  of  the 
Conversion  of  Debt  to  Equity  under  the 
Gandois  Plan  as  a  grant  if  it  determines 
that  Cockerill  was  unequityworthy. 

DOC  Position:  We  disagree.  We  are 
not  persuaded  by  the  evidence  on  the 
record  that  the  volume  of  tliese  traded 
shares  was  so  low  as  to  preclude  their 
use  as  a  market-determined  price  in  this 
proceeding.  Therefore,  as  discussed 
above,  we  are  using  the  secondary  share 
price  as  our  benchmark  for  determining 
the  benefit  of  this  infusion. 

Comment  8  (Belgiuir.):  Petitioners 
argue  that  if  the  Department  continues 
to  use  the  secondary  maiiiet  price  as  a 
benchmark  to  measure  the  premium 
paid  for  the  shares  of  Cockerill  under 
iht?  Gandois  Plan,  :'  r^  ust  adjust  the 
henchmark  to  accau: '  in  full  for  public 
knowledge  of  the  pen  img  bail-out 

DOC  Position:  VVe  agree.  Evidence  on 
the  record  indicates  that  the  secondary 
market  price  at  tiie  tima  of  the  infusion 
may  have  been  inflated  by  knowied^e  of 
hiture  subsidies  under  the  Gendois 


jla.'i,  Therefory.  we  are  using  as  oa: 
>«iii'.hmark  tho  SfKXindarv  shart*  nncb 
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to  {tie  p'lbu^'  s 
:  per.d :  r.g  subsidies. 
>rv-H[ilative  increase 
.  >  s  over  the  two 


knowlcn^e  of 
adjustea  f-.r  •: 
in  average  s-  - 
periods. 

Comment  9  (Belgium):  Petitioners 
argue  that  SOCOCLABECQ,  a  major 
shareholder  of  Clabecq,  was  directed  by 
the  COB  to  purchase  shares  of  Clabecq 
in  exchange  for  its  export 
commercialization  rights  as  a  pre- 
condition for  further  assistance  to 
Clabecq.  Petitioners  claim  that  a  subsidy 
to  Clabecq  results  from  this  transaction, 
even  if  private  funds  were  used,  because 
the  investment  was  required  by 
government  action.  For  example,  in 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  Germany,  58  FR  6233  (January  27. 
1993)  (Germany  Bismuth),  the 
Department  countervailed  private  bank 
loans  to  steel  companies  which  had 
subsequently  been  forgiven  by  the  bank 
at  the  direction  of  the  federal/local 
governments  as  a  condition  for  further 
government  assistance. 

Qabecq  claims  that  SOCOCLABECQ's 
investment  was  a  privete  transaction 
that  did  not  involve  government  funds. 
In  the  past,  the  Department  has 
determined  that  where  government 
funds  are  not  involved,  no  subsidy 
exists.  In  SSHP  from  Sweden,  the 
Department  found  that  investments  by 
private  shareholders  typically  do  not 
confer  benefits  on  the  issuing  company 
unless  the  government  intervenes  to 
provide  government  funds  for  such 
purposes. 

rkX  Position:  We  agree  with 
I>elitioners.  Under  the  statute,  a  subsidy 
is  provided  by  a  government,  if  it  is 
provided  directly  or  indirectly  by  that 
government,  or  if  it  is  required  by 
government  action.  In  SOCOCLABECQ's 
report  to  its  gene-'al  shareholders,  it 
stated  that  its  purchase  of  additional 
Clabecq  common  shares  was  required  by 
the  COB  as  a  precondition  to  the 
government's  further  intervention  on 
Clabecq's  behalf.  Therefore,  we  find  that 
because  the  equity  infusion  made  by 
SOCOCLABECQ  was  required  by 
government  action,  it  is,  in  effect,  a 
subsidy  provided  by  the  government  to 
Clabecq  to  the  extent  that  the  market- 
determined  price  fOT  Clabecq  shai^es  is 
less  than  the  price  paid  by 
SOCOCLABECQ. 

Comment  10  (Belgium):  Ciabeon 
maintains  that  even  if  the  Departmrait 
were  to  conclude  that  govemnoent 
d  re<  :;:  n  was  the  controlling  factor  in 
.SCXXXX.*BECQ's  investment,  no 
subsidy  e.xisted  because  the  au'es'ritent 


commercialization  rights  for  the  v  i  --••■ 
which  it  received  in  Clabecq.  Tbt5  vame 
of  these  ngnts  was  established 
independently,  based  in  part  on  past 
earnings  and  future  projections  of  the 
value  of  the  rights.  "The  value  of  the 
shares  was  also  established  by  an 
independent  study. 

DOC  Position:  We  disagree.  As 
discussed  in  comment  1  above,  the 
Department  considers  the  market- 
determined  price  in  the  secondary 
market  at  the  time  of  the  infusion  to  be 
an  acoirate  and  preferred  benchmark  for 
measuring  the  cotmtervailable  benefit  of 
a  government  equity  infusion  wiiun  a 
miarket  price  for  new  shares  does  not 
exist  When  such  a  price  is  available, 
there  is  no  need  to  turn  to  studies  to 
determine  a  value  for  the  shares. 

Comment  ]  1  (Belgium):  Petition's 
claim  that  if  the  De{}artment  continues 
to  use  the  secondary  market  price  as  a 
benchmark  to  measure  the  premium 
paid  by  SOCOCLABECQ,  it  should  use 
the  monthly  averege  price  rather  than 
the  daily  price  as  a  benchmark  because 
it  is  more  likely  that  the  daily  price 
would  reflect  an  artificial  increase  by 
reason  of  the  impending  government 
infusion. 

Clabecq  argues  that  the  Department 
should  base  its  cslculations  on  the 
actual  Clabecq  share  price  on  the  date 
of  conversion,  rather  than  the  average 
price  for  the  month. 

DOC  Position:  We  agree  with 
petitioners  that  the  actual  share  price 
could  reflect  an  artifici&l  increase  from 
knowledge  of  an  impending  government 
infiision  and  have  adjusted  for  it  when 
presented  with  evidence.  See  response 
to  Comment  9  above.  However,  in  this 
situation,  we  are  not  persuaded  by 
evidence  on  the  record  that  the  actual 
secondary  market  share  price  on  the 
date  of  conversion  was  inflated  in  any 

way. 

Comment  12  (New  Zealand): 
Petitioners  argue  that  the  appropriate 
benchmark  to  use  in  measuring  the 
benefit  is  the  market  price  after  the 
shares  are  issued  to  the  Government  of 
New  Zealand  (GONZl  in  order  to  take 
into  account  the  diluting  effect  of  the 
shares. 

Respondents  argue  that  the  pre- 
agreemenl  market  price  for  hJen* 
Zealand  Steel  must  be  used  as  the 
benchmark  for  the  shares  issued  to  the 
GONZ.  The  Department  evaluates  ( 

government  equity  infusions  by  \ 

reference  to  the  market  price  for  ! 

pubUcly  tradec  ^   f  ^s  at  the  time  the 
investment  decisioii  is  made.  For  the        ,- 
Department  to  use  a  post-investment 
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market  price  would  be  inconsistent  wi»h 
its  current  practice  and  its  Proposed 
Regulations. 

Doc  Position  We  agree  with 
respondents  See  response  to  Comment 
2  above. 

Comment  13  (Spain  I  Petitioners 
assert  that  since  ENSIDESA  was 
unequitv-worthy  m  1979  and  1981.  all 
equity  infusions  should  be 
countervailed  as  grants  regardless  of  the 
presence  of  outstanding  shan?s, 

DOC  Position  We  disagree.  See 
response  to  Comment  1  above 

E.  The  Classification  of  Hybrid 

Financial  Instruments  Issue 

The  I  vsues  to  be  determined  in  this 
subs**!  'iGn  ar«  (1)  How  the  Department 
catygonzes  hybrid  financial  instruments 
(funds  provided  by  the  government  for 
which  the  firm  issues  securities/ 
instruments  which  appear  to  be  neither 
deb;  nor  equity  (nor  grants,  since  the 
funds  are  not  given  outright)  and  (2) 
once  Lhe  Department  categorizes  these 
instruments,  the  appropriate 
melhodology  to  be  employed  in 
measuring  the  benefit  from  them. 

Discussion 

We  examined  several  options  for 
addressing  these  issues  (for  a  complete 
discussion  of  those  options,  see 
Memorandum  from  Staff  to  Joseph  A. 
Spetrini,  dated  June  21. 1993).  and  have 
determined  that  the  most  appropriate 
methodology  to  categorize  and  calculate 
the  benefit  derived  from  hybrid 
instruments  is  the  following:  each 
hybrid  instrument  will  be  classified  as 
either  a  grant,  a  loan  or  equity  and  a 
.determination  will  be  made  if  it  is 
iri'cnsis'ent  with  commercial 
;.ons. derations.  Then  the  benefit 
r:alc-'alated  accordingly. 

We  have  distinguisned  grants  from 
both  debt  and  equity  by  defining  grants 
as  funds  provided  without  expectation 
of  a  (1)  Repayment  of  the  grant  amount. 
(2)  payment  of  any  kind  stemming 
directly  from  the  receipt  of  the  grant 
(including  interest  or  claims  on  profits 
of  the  firm  (i.e..  dividends)  with  the 
exception  of  offsets  as  defined  in  the 
Proposed  Reg^jiat.ons  §  355.46).  or  (3) 
claim  on  any  funds  in  case  of  company 
licjujdation. 

To  distinguish  between  debt  and 
equity,  we  have  determined  that  only 
one  hierarchy  is  compatible  with 
existing  CVT)  .methodoiog>'.  and  also 
with  the  Depart.Tient's  practice  of 
measuring  the  subsidy  as  the  benefit  to 
the  recipient  To  classify  a  hybrid 
instrument  as  either  debt  or  equity,  we 
have  applied  the  following  hierarchy 
which  in  the  Department's  view 
establishes  whether  an  instrument  has 


UMI 


the  qualities  of  debt  or  equity:  (1) 
Expiration/  Maturity  Date/RepayTnent 
Obligation.  !2|  Guaranteed  Interest  or 
Dividends,  [3]  Ownership  Rights,  and 
(4)  Seniority.  For  each  hybrid 
instrument,  we  considered  the  four  sets 
of  criteria  in  order  Once  a  charactenstic 
is  clearly  indicative  of  debt  or  equity, 
we  will  stop  our  analysis  and  categorize 
the  hybrid  as  debt  or  equity. 

Loans  typically  have  a  specified  date 
on  which  the  last  remaining  payments 
will  be  made  and  the  obligation  of  the 
company  to  the  creditor  is  fulfilled. 
Even  if  the  instrument  has  no  pre-set 
repayment  date,  but  a  repayment 
obligation  exists  when  the  instrument  is 
provided,  the  instrument  has 
characteristics  more  in  line  with  loans 
than  equity.  Equity,  on  the  other  hand, 
has  no  expiration  date.  The  rights  to 
ownership  theoretically  extend  to 
infinity. 

If  after  applying  the  first  set  of 
criteria,  we  are  unable  to  establish 
whether  the  hybrid  instrument  is  debt 
or  equity,  we  will  turn  to  the  second  set 
of  criteria.  Debt  instruments  guarantee 
the  creditor  a  certain  payment  (i.e..  the 
firm  is  obligated  to  pay).  The  rate  may 
be  fixed  or  veuiable  but  the  requirement 
for.  or  schedule  of,  payments  is  pre- 
determined. Any  interruption  in 
payment  results  in  a  default  on  the  loan 
by  the  company.  Equity  on  the  other 
hand,  has  no  guaranteed  return. 
Companies  are  not  required  to  issue  a 
dividend  to  their  stockholders.  There  is 
no  counterpart  to  default  for  failure  to 
pay  a  dividend  on  equity  by  the 
company. 

The  next  set  of  criteria  in  the 
hierarchy  is  ownership  rights.  Equity, 
unlike  debt,  confers  ownership  rights. 
(See  Principles  of  Corporate  Finance,  by 
Richard  A.  Brealey  and  Stewart  C. 
Meyers  (McGraw-Hill.  Inc..  1988.  page 
305)  which  states  that  stockholders  have 
ultimate  control,  through  voting  rights, 
on  the  company's  affairs).  Stockholders 
also  have  a  claim  on  the  profits  of  the 
firm,  manifested  in  the  form  of 
dividends  or  capital  appreciation. 

Finally,  the  last  set  of  criteria  in  the 
hierarchy,  seniority,  refers  to  the  order 
of  reimbursement  in  case  a  company 
liquidates.  The  order  of  payment  of 
funds  from  liquidated  assets  are  as 
follows:  taxes  and  administrative 
expenses,  wages,  creditors  (secured, 
priority,  and  unsecured),  and.  lastly. 
shareholders.  Id.  at  743. 

Following  the  hierarchy  outlined 
above,  if  an  instrument  has  an 
expiration/maturity  date  or  a  clear 
repayment  obligation,  it  will  be  treated 
as  a  loan. 

The  remaining  three  charai  tenstics  of 
criteria  in  the  hierarchy  should  be  used 


to  classify  the  instrument  if  the  first  set 
of  criteria  fails  to  provide  a  clear 
indication  of  the  proper  classification  A 
guaranteed  payment,  whether  interest  or 
dividend,  is  more  characteristic  of  debt 
than  equity  and  can  be  an  important 
element  in  calculating  the  subsidy 
Ownership  rights  are  considered  more 
important  tlian  seniority  in  this 
hierarchy  because  they  are  definite 
characteristics  of  equity  whereas 
seniority  exists  in  a  continuum.  In  this 
continuu.Ti.  creditors  come  before 
owmers  but  there  is  no  definite  line  of 
distinction  as  to  where  one  begins  arid 
the  other  ends.  In  addition,  unlike 
ownership  rights  where  potential  profit 
sharing  could  affect  subsidy 
calculations,  seniority  plays  no 
quantitative  role  in  determining 
countervailable  benefits.  Seniority 
matters  only  when  the  company  is 
liquidated,  whereas  ownership  rights 
are  significant  throughout  the  life  of  the 
company.  Seniority  does,  however,  play 
a  qualitative  role  in  discerning  debt 
from  equity  which  is  why  it  is  included 
in  the  hierarchy. 

Comment  3  (Splgiumj:  Petitioners 
argue  that  Sidmar's  OCPCs  (Convertible 
Profit-Sharing  Bonds)  constitute  debt, 
and  they  point  to  various  characteristics 
of  OCPCs  to  support  that  conclusion. 
Sidmar.  a  respondent  in  this 
investigation,  does  not  contest 
petitioners'  argument.  However,  Sidmar 
contends  that  the  conditional  issuance 
of  OCPCs  in  return  for  interest 
assumption  was  treated  as  a  grant  in  the 
Department's  1982  determination. 
Therefore.  Sidmar  argues  that  the 
subsequent  conversions  of  OCPCs 
should  not  alter  the  Department's 
methodology. 

DOC  Position:  The  Department  has  re- 
examined Sidmar's  OCPCs  using  the 
hierarchical  criteria  discussed  above. 
After  applying  the  hierarchy  outlined 
above,  the  Department  concludes  that 
these  instruments  constitute  debt.  With 
respect  to  the  first  set  of  criteria,  these 
instruments  contain  an  expected 
maturity  date,  but  that  date  is 
contingent  upon  Sidmar  becoming 
profitable.  W'ith  respect  to  the  second 
set  of  criteria,  these  instruments  have 
guaranteed  intere.it  payments. 

We  acknowledge  respondent's 
concerns  regarding  Uie  treatment  of 
OCPCs  in  our  1982  determination 
Hc'wever.  the  1982  steel  cases  were  the 
first  large  set  of  cases  where  the 
Department  had  to  examine  llie.se  types 
of  programs  and  determine  how  their 
benefits  should  be  allocated  and 
measured  over  time.  The  methodologies 
used  by  the  Department  have  been 
refined  since  the  1982  cases,  and  while 
the  Department  has  not  squarely 
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add'Bssod  how  to  treat  hybrid 
1 ::  slrum  en  ts  be  f orp  we  f en  s  n  d  :  t 
riMcessary  in  the*6  'Cases  to  df'vtlup  a.'. 
approach  for  ciassih'.r.g  'Jiese 
'.".stmments  in  ordar  to  ei;S"drs 
consistent,  reasonable  decisions  or,  how 
hybrid  instrampr;t«  wtII  be  lr*»'Ued 

Comment  2  IBelgium!:  Pati'.ianers 
argua  that  Sidmars,  C!&b«cq'«  and 
Cock.erili'8  partes  beneficiane«  (PB.s) 
•  or?ti!iite  grants,  and  they  poui;  to 
vanoiis  charactensticx  of  FBi  to  support 
that  conclusion.  However,  if  the 
Department  determines  that  PBs  are 
equity,  the  Departim^^nt  should  <;t;il 
countervail  PBs  using  its  grant 
methodology.  Petitioners  further  argue 
that  Clabecq  and  Cockenl!  were 
unoquityworthy  in  1985  and  19B6  and 
thus  would  have  no  access  to  additional 
capital  In  th«  private  market.  They  state 
that  even  though  Sidmar  may  be 
eQuit)'worthy  in  1985,  Sidmar  received 
a  oenefit  in  the  amount  of  the  converted 
OCPCs  to  PBs  because  the  conversion 
was  on  terms  inconsistent  with 
commercial  considerations. 

Sidmar  reiterates  that  the  conditional 
issuance  of  OCPC«  in  return  for  interest 
assumption  was  treated  as  a  grant  in  the 
Department's  1982  determination. 
Therefore.  Sidmar  argues  that  the 
subsequent  conversions  of  CXJ'Cs  to 
PBs  should  not  alter  the  Department's 
methodology.  Sidmar  also  argues  that 
PBs  constitute  equity,  and  it  points  to 
various  characteristics  of  PBs  to  support 
that  conclusion. 

Ciabecq  argues  that  PBs  constitute 
equity.  They  further  argue  that  if  the 
Department  continues  to  treat  debt 
cancellation  in  exchange  for  PBs  as  a 
grant,  that  the  Department  should  take 
into  account  the  value  of  PBs  shares 
when  calculating  the  benefit  of  the 
grajit. 

DOC  Position:  The  Department 
disagrees  with  petitioners'  argument 
that  PBs  represent  grants  to  companies 
We  have  concluded  that  PBs  constitute 
equity.  However  llie  reasons  fur  our 
determination  are  based  on  bu.sinais 
proprietary  information  and  therefore 
are  addressed  sepaiately  in  a 
memorandum  to  the  file. 

We  acknowledge  Sidmar's  concerns 
regarding  the  conversion  of  OCPCs  to 
PBs.  However,  as  previously  addressed 
In  Comment  1  we  are  classifying 
Sidmar's  CXIPCs  as  debt 

Because  we  have  detennintni  that 
OCPCs  are  debt  instruments  and  PBs  are 
equity  instruments,  the  conversion  of 
OCPCs  to  PBs  is  a  debt  to  equity 
conversion. 

Comment  3  (Belgium):  Petitioners 
argue  that  Sidmar's  preference  shares 
constitute  debt.  In  support  of  their 
argument  petitioners  point  to  various 


cbaracterislicj  of  the  preference  share*; 

And  to  the  amendment  to  the  terms  of 
the  sherfjg  in  June,  IftRT  which  obligated 
Sid.mar  to  repay  the  SNSN  for  its 
prt'ference  shares  Respnndpn's  fi.n  the 
olhfr  hand,  erj^ut  iha!  the 
rharartori.stic_s  of  preference  shares 
co.nstitute  equity 

L<X:  Position  The  riw^partmant  has 
e.na:)'7P'd  Sidmar's  prefareni'^  sha'>«< 
usiP.g  the  h?enir.-.fijcal  set  of  criter.a 
discussed  at>Dve  After  applying  th^w? 
criteria  in  order,  the  Department 
concludes  that  these  mstnimentii 
constitute  equity  However  the  reevo-is 
for  our  determination  are  based  on 
business  proprietary  information  and 
therefore  are  addressed  separatbi',  iri  « 
memorandum  to  the  file 

Comment  4  IFrancel  Petitioners  ars:;Jt' 
that  F.^CS  (loans  with  special 
characteristics;  constitute  debt,  and  they 
point  to  various  charact  en  sties  of  i'.^CS 
to  support  ti.a!  conclusion. 
Respondents,  on  the  other  hand,  arg  le 
that  the  charactenstjcs  of  P.\CS 
constitute  equity. 

DOC  Position  The  Department  has 
anah-zed  PACS  using  the  hierarchical 
set  of  cntena  discussed  atove  The 
Department  concludes  that  these 
instruments  constitute  debt.  With 
respect  to  the  first  set  of  criteria,  these 
instrdments  carry  an  obligation  for 
repayment,  even  thouj^h  there  is  no 
predetermined  maturity  date,  Witii 
respect  to  the  second  set  of  cntersa, 
these  instruments  have  guaranteed 
interest  payments. 

Comment  5  IFrance)  Petitioners  argue 
that  Fonds  d 'Intervention  Sidenj.'-gique 
fFIS)  bonds  constitute  debt,  and  tney 
point  to  various  characteristics  of  FIS 
bonds  to  support  that  co.n(,lu.<iior. 
Respondents,  on  the  otner  hand,  argtie 
that  the  characteristics  of  FIS  bo; ..is 
constitute  equity 

DOC  PoiitJon:The  Deparment  htis 
analyzed  FIS  bonds  u.'iint',  the  .s*^'  of 
hierarchical  criteria  discu.ssed  attcve 
Tlie  Department  conclv.des  that  these 
instruments  constitute  debL  With 
respect  to  the  first  set  of  criteria,  these 
instruments  have  fixed  emortization 
schedules.  The  fact  th^it  the  GOF  met 
the  amortization  schedules  on  thes^ 
bonds  for  Usinor  and  Sacilor  is 
irrelevant  when  analyr.irig  nhf-tlier  the 
instrument  constitutes  debt  or  equity. 

Comment  6  (Sew  Zealand,!. 
Petitioners  argue  that  the  GONZ's 
purchase  of  preference  shares  in  NZS 
constitutes  debt,  and  they  point  to 
various  characteristics  of  NZS's 
preference  sharas  to  support  that 
conclusion.  Respondents,  on  the  other 
hand,  argue  Oial  the  Ciiaractansti!,  s  (j.'" 
NZS's  preference  shares  constitutB 
equity,  and  since  the  company  is 
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,''M„  p!' •utii.'P  T,he  L">»';.'i:-r^.ir)ei;'  t.h"i 
analyzed  NZS's  preference  shares  using 
the  hierarchical  criteria  disms'w'd 
above.  The  Department  oo'      i  :  •'  tbM 
these instrumf'';'' (  onst ,',i5h  riHtit    ■ 
basis  of  the  fir*.*  w-; 
have  a  sped  f i  (<.  1 1'* 
the  fa^p  value  nf  fti*- 
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The  Depart rrit*r,.' 


d  in  this  section  is 
■ension  programs. 
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its  positior  tha; 
assistance  r -  i- 


'Hviously  stated 

;'i'-tier  fi  ■•-  worker 

s  •  0  be 

counter\'fi  iatue  t  tie  (  omoanv  must  be 
relieved  of  ac  ohl  k;ft!>"-  it  wtuld 
otbarMrise  hfive  incv.r'fr.  "j"  >:>ncf»d 
ReguUtions   .Sleel  fro--  iv*-.,:  ;,'t,  end 
Final  Afh  rr"  fit  i  ve  (yn , ,  n  •  nrv  R  ■ .  [■■;  w  '.  >i , '  V 
Determine','  )r    Cj^riK)::  :>'«-e!  \\ irt-  R',.*d 
from  BeVium,  4'  FR  42403  Lv'ptember. 
27  1?»82;  (Wire  Rod  froip  H»-,!vjnini)), 

The  r,'>ppnrtrnent  ha.s  i,iH::"i^;ea  two 
''.'■pes  o'  Sn'Refits  c.ri:  f'T't-O  'j  ^  t;ie 
preper.s»L.'n.'workB:  asj^iSUinu:  priv^iticis 
being  investigated  in  the  current  cases. 


The  first  t\-| 


if  l>enefit  arises  v*! 


I  i'mpanies  an?  kA'.mi  the  oppor, :,.:■; "i,  ;o 
reduce  their  labor  fortp  i.  ft  ni,hi  n*-; 
otherwise  unarailaWp  t;  ^neiii   I'ijo 
second  type  of  i^nett  arises  when  the 
government  helps  i .  /•  ;  r.nies  meet  their 
financial  obiigauoii^  tc  severed 
employees. 

In  these  investigations,  we  found  two 
programs  coofiBning  the  first  type  of 
benefit.  In  Italy,  steel  companies  are 
given  the  opportunity  to  rediice  their 
labor  force  by  retiring  employees  who 
would  not  otherwise  be  eligible  for 
retirement  benefits.  Tlius,  these 
companies  avoid  the  cost  of  keeping 
their  employees  on  the  payroll  until 
ihey  are  eligible  to  retire.  In  Belgium. 
the  companies  are  exempted  from  ■ 
general  requirement  to  replace 
prepensioned  workers.  Thus,  the 
Belgian  companies  are  relieve.^    '  'he 
cost  of  hiring  and  paying  new  v%     1 1. :  s 
to  replace  !')!:•  i,ir''j'H;,,Nii,)ri-  ;  workers. 
These  types  oi  pfi>gi~hiiii.  are 
countervailable  to  the  extent  that  the 
companies  were  unde.'  «     'l  >!*<()>>  '>. 
retain  or  replace  the  wdi  ker;.  v%  :u  v>  mh 
retired  early. 
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There  are  two  instances  in  which  we 
have  determined  a  company  to  be  under 
an  obligation  to  retain  or  replace 
workers  who  w^re  retired  early.  The 
first  instance  is  ■•^h^sn  there  are  legal 
requirements  that  workers  m.ust  be 
replaced  or  cannot  be  laid-of?.  The 
second  arises  where  social  or  political 
conditions  are  such  that,  although  no 
legal  or  contractual  obligation  exists,  as 
a  practical  matter  workers  cannot 
simply  be  fired. 

Tne  second  type  of  benefit  that  was 
identified  in  these  investigations  was 
government  a.ssumption  of  part  or  all  of 
the  companies'  obligations  to  severed 
employees  (i.e  ,  severance  fees,  pension 
payments,  etc.).  In  order  for  this  type  of 
program  to  be  found  countervailable, 
the  Depar.ment  must  determine,  on  a 
case  by  case  basis,  exactiv  what  the 
companies'  obligations  to  severed 
employee*  are.  In  situations  where  there 
is  legii'ation  pertaining  to  a  company's 
obligations  to  its  severed  employees,  a 
program  which  relieves  a  company  of 
these  legal  oblii^ations  is  clearly 
countervailable. 

However,  in  situations  where  the 
government  imposes  further  legal 
requirements  on  a  specific  industry  and 
proceeds  to  relieve  the  companies  in 
that  industry  of  this  additional 
requirement,  the  Department  has 
determined  that  no  countervailable 
benefit  exists  {see  Wire  Rod  from 
Belgium)  In  such  an  instance  the  only 
beneficiaries  of  the  govemment  program 
are  the  workers  who.  absent  the 
additional  legal  requirements,  would 
only  receive  only  the  level  of  benefits 
available  to  workers  m  other  industries. 
The  company,  therefore,  acts  merely  as 
a  conduit  for  government  benefits 
provided  to  the  workers. 

In  many  instances,  companies' 
obligations  to  'heir  terminated 
employees  are  not  outlined  under  the 
law,  but  under  contracts  negotiated  with 
the  workers  When  these  contracts  are 
alreadv  in  place  and  the  government 
subsequently  steps  m  to  assume  a 
portion  of  the  amount  the  company  is 
obliged  to  provide  we  have  determined 
that  government  assistance  is 
countervailable.  Thus,  we  are  treating 
certain  contractual  obligations  as  legal 
obligations. 

However  when  the  government's 
willingness  to  provide  assistance  is 
known  at  the  time  the  contract  is  being 
negotiated  a  different  situation  exists. 
This  is  because  the  government's 
contribution  is  likelv  to  have  an  effect 
on  the  outcome  of  the  negotiations.  For 
example,  assume  the  workers'  goal  in 
the  negotiations  is  to  obtain  a  retirement 
salary  of  $500  per  week  and  the 
company's  goal  is  to  pay  $400  per  week. 


UMI 


Absent  any  government  contribution. 
the  parties  would  negotiate  and  likely 
arrive  at  a  number  somewhere  bet wet«n 
$400  and  $500.  Where  the  number 
would  end  up  would  depend  on  the 
relative  negotiating  strength  of  the  two 
sides. 

Now  assume  that  both  sides  know 
that  the  government  will  contribute 
$100  per  week  to  the  worker's 
retirement  salary.  In  this  instance,  both 
sides  in  the  negotiations  can  achieve 
their  goals — the  company  will  pay  $400 
and  the  worker  will  receive  $500. 

The  issue  faced  by  the  Department  in 
these  instances  is  to  decide  what 
obligation  the  company  would  have 
faced  if  the  government  contribution 
were  not  known  to  the  parties.  What 
would  the  result  of  the  negotiations 
have  been?  If  the  company  had 
prevailed  and  its  obligation  would  only 
have  been  to  pay  $400  per  week,  then 
the  government  contribution  benefits 
only  the  workers.  No  obligation  on  the 
company  has  been  refieved.  On  the 
other  hand,  if  the  workers  had 
prevailed,  the  company  would  have 
been  obligated  to  pay  $500  per  week. 
Thus,  the  government's  contribution 
would  offset  the  company's  extra  cost 
and  would  relieve  the  company  of  its 
obligation. 

VVe  have  determined  that  in  the  above 
example  there  is  a  coimtervailable 
amoimt  up  to  $100  per  week.  The 
question  is  what  portion  of  the  $100 
snould  be  countervailed.  We  have 
determined  that  for  cash  deposit 
purposes  only,  we  will  adopt  the 
following  simple  method.  We  assume 
that  the  difference  would  have  been 
spht  by  the  parties,  with  the  result  that 
one-half  of  the  government  payment 
goes  to  relieving  the  company  of  an 
obligation  that  would  otherwise  exist. 
We  stress  that  this  simple  methodology 
is  being  adopted  for  cash  deposit 
purposes.  In  any  possible  administrative 
reviews  which  may  be  requested  for  this 
proceeding,  we  will  invite  comments 
from  the  parties  regarding  possible 
improved  methodologies  for 
determining  the  amount  to  be  assessed. 
Such  a  request  will  focus  on  the 
methodology  only. 

While  we  recognize  that  this  is 
speculative,  any  other  outcome  is  both 
as  speculative  and  prejudicial.  If  we 
were  to  assume  that  the  entire 
government  contribution  relieved  an 
obligation  that  would  otherwise  have 
existed  for  the  company,  we  are 
effectively  assuming  that  the  workers 
would  have  prevailed  in  the 
negotiations.  Conversely,  if  we  were  to 
assume  that  the  benefits  of  the 
government  contribution  went  entirely 
to  the  workers,  we  would  effectively  be 


assuming  that  the  company  would  have 
prevailed.  We  believe  that  these  latter 
assumptions  are  less  credible  than  the 
assumption  we  have  made. 

Therefore,  where  there  is  a  reasonable 
basis  to  believe  that  the  government  will 
be  contributing  to  worker  retirement 
payments  at  the  time  the  company's 
obligations  are  being  negotiated,  we  will 
find  countervailable,  for  cash  deposit 
purposes,  one  half  of  the  government's 
contribution  until  an  improved 
methodology  is  developed  in  the 
context  of  a  possible  administrative 
review. 

It  should  be  noted  that  our  discussion 
regarding  the  coimtervailabihty  of 
prepension  and  retirement  assistance 
does  not  in  any  way  affect  programs  that 
are  determined  to  be  non-specific.  For 
example,  if  a  government  program 
conLnbutes  equally  to  retirement 
payments  for  all  workers,  then  we 
would  find  the  contributions  non- 
specific and,  therefore,  non- 
countervailable. 

Interested  Party  Comments 

All  written  comm.ents  submitted  by 
the  interested  parties  in  these 

investigations  regarding  prepension 
issues  which  have  not  been  previously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
received  by  interested  parties,  we  use 
the  term  "respcndents"  to  refer 
collectively  to  all  respondents,  rather 
than  referring  to  each  party 
individually.  However,  individual 
parties  are  identified  when  a  comment 
is  country-specific  in  nature. 

Comment  1:  The  EC  asserts  that 
Redeployment  Aid  provided  under 
ECSC  Article  56; 2)ihj  should  not  be 
considered  countervailable  as  it  does 
not  benefit  the  manufacture,  production 
or  export  of  steel.  Rather,  redeployment 
aid  benefits  the  individuals  who  are 
hurt  by  the  contraction  of  coal  and  steel 
production.  The  EC  further  contends 
that  the  program  did  not  relieve  steel 
companies  of  obligitions  they  normally 
would  have  incurred  (Final  Negative 
Countervailing  Duty  Determination: 
Cenain  Fresh  Cut  Flowers  from  Mexico, 
4Q  FR  15007  (April  16,  1989)  (Flowers 
from.  Mexico)).  The  EC  asserts  that  this 
fact  was  confirmed  during  the  German 
and  French  verifications. 

Petitioners  a.ssert  that  the  EC's 
reliance  on  Flowers  from  Mexico  is 
misguided.  This  case  does  not  address 
the  issue  of  whether  legal  or  contractual 
obligations  between  a  steel  firm  and  its 
employees  existed  and  were  relieved  by 
the  redeployment  program. 

Petitioners  contend  that  the  EC's 
assertions  regarding  the  relief  of  legal 
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obligations  under  the  redeployment 
program  are  purely  speculative. 
Petitioners  arj^ue  that  the  EC  has  not 
provided  support/evidence  for  this 
claim.  They  Cite  the  verification  reports 
for  two  German  companies,  Diilmgar 
and  Thyssen.  which  indicate  that 
contractual  obligations  are  relieved  bv 
redeployment  aid. 

DOC  Position  Retired  workers  in 
France  and  Germany  receive  benefits 
under  ECSC  Article'SBIZH'bl  Under  this 
program,  the  ECSC  and  the  national 
governments  contribute  equal  amounts 
to  fund  the  paym.ents  We  have 
determined  that  the  ECSC  portion  of 
these  benefits  is  not  countervailable 
because  it  is  funded  exclusively  through 
comipany  contributions.  However,  the 
government  portion  of  the  benefits  is 
countervailable  to  the  extent  the 
government  assumed  obligations  that 
exist  or  otherwise  would  <^x.st  for  the 
steel  companies. 

In  Germany,  companies  have  no 
minimum  legal  obligat\on  to  severed 
employees.  Rather,  a  company's 
obligations  are  determined  through 
negotiations  with  the  labor  union. 
According  to  tne  record  developed  in 
these  investigations,  the  C^erman 
comipanies  and  their  workers  were 
aware  of  the  ECSC  and  government 
funds  at  the  time  they  negotiated  their 
contrarts.  Therefore,  in  accordance  with 
the  discussion  above,  we  have 
countervailed  one-half  of  the  national 
government  contributions  under  this 
program. 

In  France,  under  collective  bargaining 
agreements,  retired  workers  in  most 
industries  receive  as  pension  65  percent 
of  their  salary  for  12  months.  Payment 
of  this  pension  is  divided  between  the 
government  and  the  employer,  with  the 
government  paying  35  percent,  and  the 
company  paying  65  percent  of  the 
benefit.  Retired  workers  in  the  steel 
industry,  however,  receive  70  percent  of 
their  salarv  for  24  months  Payment  of 
this  benefit  is  split  three  ways:  The 
government  pays  35  percent,  the 
company  30  percent,  and  the  ECSC  the 
remaining  35  percent. 

Because  the  French  government 
routinely  covers  22.75  percent  of  tlie 
v\  orkers'  salaries  when  they  retire  (35 
percent  of  65  percent),  we  determine 
that  payments  in  this  amount  for  steel 
workers'  pensions  do  not  constitute  a 
subsidy.  However,  government 
contributions  to  steel  workers'  pensions 
amount  to  24.5  percent  of  the  workers' 
salaries.  Therefore,  we  determine  that 
the  difference  between  these  two 
amounts.  1.75  percent,  is 
countervailable  to  the  extent  that  the 
government  relieves  the  companies  of 
obligations  they  wouid  otherwise  have 


Based  on  the  record  of  the  French 
investigations,  we  cannot  say  that  ttie 
French  companies  and  their  wo'k*4rs 
had  knowledge  of  the  extra  government 
rontribution  prior  to  negotiating  their 
;  oliertive  bargaining  agreements. 
Therefore,  we  muist  assume  that  the 
government  stepped  in  and  relieved  the 
compaiiies  of  these  obligations. 
Consequently,  we  have  determined  that 
the  extra  contnbuiion  to  workers' 
pensions  by  the  GOF  is  countervailable. 

Comment  2  (Italy):  Falck  argues  that 
the  Department  should  determine  that 
the  early  retirement  program  is  not 
countervailable  because  it  does  not 
relieve  Falck  of  any  obligation  it 
otherwise  would  have  had  to  its 
employees.  The  company  has  no  legal 
obligation  to  use  the  early  retirement 
system.  Instead,  it  could  fire  the 
workers,  in  which  case  its  obligation 
would  be  to  pay  severance  benefits.  In 
fact,  given  the  changes  that  occurred  in 
1991.  Falck  incurs  significant  costs  for 
this  program  (30  percent  of  retirees' 
pension  until  retirement  age  is  reached). 

Falck  cites  Steel  from  Belgium,  SSHP 
from  Sweden,  and  the  1985  review  of 
Carbon  Steel  from  Sweden  in  which  the 
Department  determined  early  retirement 
programs  were  not  countervailable  as 
they  did  not  relieve  companies  of  costs 
ihey  would  otherwise  be  required  to 
assume.  Since  Falck  is  not  relieved  of 
any  obligations  and,  in  fact,  is  required 
to  spend  more  for  its  early  retirees,  the 
Department  should  determine  the 
program  to  be  not  countervailable. 

Falck  further  asserts  that  petitioners' 
calculation  of  the  amount  of  early 
retirement  benefits  falsely  assumes  that 
the  employees  would  have  been 
retained  and  that  they  would  have  been 
non-productive  and  earn  no  offsetting 
revenue  for  the  company.  Falck 
contends  that  no  evidence  exists  on  the 
record  to  indicate  that  it  would  have 
incurred  the  costs  of  paying  non- 
productive employees,  absent  the  early 
retirement  programs. 

Falck  further  claims  that  any  benefits 
under  the  program  are  recurring. 
Moreover,  any  calculation  of  a  subsidy 
should  reflect  that  the  program  changed 
in  1992,  increasing  the  employer's 
obligation  to  50  percent  of  each  retirees' 
pension. 

Petitioners  assert  that  the  early 
retirement  program  reUeved  the 
company  of  obligations  it  otherwise 
would  have  incurred.  The  programs 
provided  a  means  for  Falck  to  reduce  its 
excess  labor  harmoniously.  Petitioners 
claim  that  political  pressure  and  the 
power  of  trade  unions  made  it  a 
practical  impossibility  for  Falck  to  fire 
employees.  Petitioners  argue  that  even  if 
Flack  were  able  to  fire  excess  labor. 


I  i ii  I.  w    .(]  hftve  been  responsible  for 
ertam  termination  costs,  including 
severance  payments,  paid  notice  and 
unemployment  benefits. 

Petitioners  argue  that  the  early 
retirement  program  provides  non- 
recurring benefits  because  different  laws 
were  enacted  for  short  periods  of  time 
to  provide  "exceptional"  aid  to  an  ailing 
industry.  They  note  that  in  1991,  Flack 
may  have  incurred  certain  costs  by 
participating  in  this  program,  but  prior 
to  1991  there  were  no  costs  to  the 
company  associated  with  early 
retirement  programs.  Therefore,  while 
the  amount  of  the  benefit  in  1991  may 
have  been  lessened  by  these  costs.  Flack 
was  still  enjoying  the  benefits  of  earlier 
years. 

DOC  Position:  Based  on  information 
obtained  at  verification,  we  agree  with 
petitioners  that  political  pressure  and 
the  power  of  trade  unions  made  it  a 
practical  impossibility  for  Falck  simply 
to  fire  employees.  As  a  Falck 
representative  stated,  "legally,  Falck 
was  under  no  obligation  to  use  early 
retirement,  but  labor  unions  could  put 
pressure  on  the  company,  making  early 
retirement  more  feasible  than  layoffs." 
For  this  reason,  we  believe  that  Falck 
would  have  been  obligated  to  retain 
these  workers.  Therefore,  because  Falck 
was  able  to  use  the  early  retirement 
system  and  because  the  early  retirement 
system  for  steelworkers  allowed  these 
employees  to  retire  earlier  than 
employees  in  other  industries,  we  find 
that  Falck  was  relieved  of  an  obligation 
it  otherwise  would  have  assumed. 

We  have  determined  that  benefits 
under  early  retirement  programs  are 
recurring.  (See  the  Allocation  section  of 
this  Appendix).  Because  of  this,  the 
benefit  to  Falck  was  calculated  to  reflect 
the  costs  the  company  would  have 
incurred  by  keeping  the  employees  on 
the  payroll  only  during  the  POI.  not  for 
all  the  years  until  they  reached 
retirement  age.  However,  we  did  not 
take  into  consideration  whether  or  not 
the  employees  who  were  retired  early 
would  have  generated  offsetting  revenue 
for  the  company  had  they  remained  on 
the  payroll,  because  there  is  no  way  to 
quantify  their  productivity,  and  because 
the  fact  that  the  company  was  retiring 
them  indicates  that  the  revenue  they 
generated  was  less  than  their  cost. 

The  Department  acknowledges  that 
Falck  was  required  to  incur  substantial 
costs  under  the  early  retirement 
program  in  1991  and  we  have  taken 
those  costs  into  account  in  our 
calculations.  However,  we  have  not 
taken  into  account  the  changes  which 
occurred  in  1992  because  this  occurred 
after  our  POI  and  our  preliminary 
determinations.  Thus,  the  increase  in 
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Falck's  costs  in  1992  does  not  quaiifj'  as 
a  "program- wide"  change  to  be 
addressed  in  these  investigations.  (See 
section  355  50  of  the  Proposed 
Rflffuiations.) 

Comment  3  i Germany):  The  German 
respondents  argue  that  paymi^nts  by  the 
Government  of  Germany  under  ECSC 
Article  56(2)rb)  are  not  countervailable 
because  the  program  did  no?  relieve 
companies  of  obligations  under  their 
negotiated  social  plans  In  support  of 
their  claims,  respondents  point  out  that 
Ilsenburg  did  not  have  a  social  plan 
during  the  POl.  yet  its  employees  still 
received  benefits  under  Article  56(2)(b). 

DOC  Poiitwn  The  counter,  ailability 
of  Article  56(2)rD)  benefits  for  other 
German  respondents  is  addressed  in  the 
Interested  Party  Comments  from  the  EC. 

Because  we  have  determined  that, 
since  Ilsenburg  had  no  social  plan  it  had 
no  obluations  to  its  workers,  we  have 
determined  the  government  s 
contributions  to  those  workers  under 
this  program  to  be  not  countervailable. 

Comment  4  (Belgium h  Petitioners 
argue  that  the  companies  were  obligated 
to  make  early  retirement  payments  to 
certain  laid-off  workers  under  labor 
conventions  and  Belgian  Law  The  GOB 
assumed  part  of  these  payments  for  steel 
companies  thereby  relieving  the 
companies  of  obligations  they  wouid 
otherwise  have  had.  This  results  ;r.  a 
countervailable  subsidy 

Petitioners  argue  that  while  the 
Department  found  early  retirement 
assistance  to  the  steel  companies  not 
countervailable  in  the  1982  steel 
determination,  the  present  investigation 
is  different.  In  the  1982  case,  steel 
workers  received  higher  prepension 
payments  than  workers  in  othf>r 
industries.  However,  in  the  present 
investigations,  the  responses  contain  no 
evidence  that  steel  workers  received 
higher  payments  than  other  workers. 
They  also  argue  that  even  if  steel 
workers  do  receive  higher  prepension 
payments,  full  or  partial  assistance  in 
making  the  payments  confers  a  beneBt. 
If  otherwise,  governments  could  avoid 
countervailing  duties  simply  by 
imposing  concurrent  obligations  on 
subsidy  recipients 

The  GOB  argues  that  the  early 
retirement  system  is  general  and 
applicable  to  workers  holding  an 
employment  or  labor  contract  and  that 
the  system  for  steel  actually  represents 
an  additional  burden  for  the  steel 
industry.  The  government  further  argues 
that  the  steel  companies  have  not 
received  benefits  through  the  system, 
because  they  had  contractaa!  obligations 
to  pay  their  prepensioned  personnel 
until  normal  retirem.ent  age. 


Clabecq  states  that  in  the  preliminary 
determination,  the  Department  found 
that  the  GOB  assumed  a  part  of  the 
prepension  expenses  which  normally 
would  have  been  paid  by  the 
companies.  However,  in  1982  Steel,  the 
Department  found  that,  since  the 
prepension  program,  required  steel 
companies  to  pay  extraordinary 
severance  benefits,  the  GOB  simply 
offset  the  excess  that  steel  companies 
had  to  pay  when  compared  to  other 
Belgian  industries. 

Stdraar  finds  petitioners'  statement 
that  governments  could  avoid 
countervailing  duties  "simply  by 
imposing  concurrent  obligations  on 
subsidy  recipients"  nonsensical  because 
if  a  company  incurs  additional  expenses 
in  order  to  receive  assistance,  it  is  only 
benefitted  by  the  difference  between  the 
expenses  incurred  and  the  assistance 
received. 

iXXT  Position:  The  country-wide 
Collective  Labor  Convention  ;7  of  1974 
(CLC  17)  instituted  an  early  retirement 
plan  for  all  Belgian  workers,  and 
established  certain  legal  obligations  for 
companies  with  respect  to  workers  who 
take  early  retirement.  First,  in  addition 
to  regular  unemployment  benefits  paid 
by  the  state,  early-retired  workers 
receive  an  additional  allowance,  paid  by 
the  company,  of  one-half  of  the 
difference  between  the  workers'  former 
salary  and  the  unemployment  benefits. 
Second,  companies  are  required  to 
replace  workers  who  take  early 
retirement. 

Under  CLC  17,  companies  in  a 
"national"  sector,  i,e,.  the  steel  industry. 
could  negotiate  their  own  CLC  with  the 
government  and  the  labor  unions  and. 
thus,  modify  their  obligations  The  steel 
industry  negotiated  its  own  CLC  (the 
steel  CLC)  in  1978,  which  was 
confirmed  by  the  Claes  Plan  later  that 
year.  This  steel  CLC  altered  CLC  17  in 
the  following  ways  (Ij  The  company's 
obligation  to  pay  the  additional 
allowance  under  CLC  1 7  (one-half  the 
difference  between  the  workers'  former 
salary  and  unemployment  benefits)  was 
reduced  or  eliminated  by  means  of 
grants,  loan  guarantees,  and  assumption 
of  interest  costs;  (2)  the  prepensioned 
steel  workers  would  receive  an 
additional  2,500  BF  per  week,  to  be  paid 
by  the  company  and  reimbursed  by  the 
government;  and  (3)  steel  companies 
were  exempted,  until  1990,  from  the 
requirement  that  they  replace  workers 
who  take  early  retirement. 

The  first  alteration  of  CLC  17  confers 
a  potentially  countervailable  benefit 
because  it  relieves  the  steel  companies 
of  their  obligation  to  pay  the  additional 
allowance,  an  obligation  they  otherwise 
would  have  incurred.  The  means  by 


which  this  obligation  was  relieved 
(grants,  loan  guarantees,  etc.)  are  all 
specific  to  the  steel  industry;  the  extent 
to  which  each  of  these  means  provides 
a  countervailable  benefit  is  discussed  in 
the  comments  and  sections  of  the 
Belgian  Notice. 

The  second  alteration  of  CI,C  17 
under  the  steel  CLC.  i  e.  the  additional 
2,500  BF  paid  to  workers  by  the 
comipany  and  reimbursed  by  the 
government,  does  not  provide  a 
countervailable  benefit.  No  benefit  is 
conferred  where  a  government  creates 
and  forgives  an  obligation  of  a  company 
at  the  same  time  and  under  the  same 
pro^fram..  In  such  a  situation,  the 
comp.any  is  not  relieved  of  a  cost  it 
would  otherwise  have  had  to  assume. 
■See  Steel  from  Beigium. 

The  third  alteration  of  the  country- 
wide CLC  17,  relieved  steel  companies 
of  the  obligation  to  hire  replacement 
workers  from  1978  through  1990.  This 
alteration  is  specific  to  the  steel 
industry  and  provides  a  countervailable 
benefit.  Without  the  steel  CLC,  the 
company  would  have  had  to  incur  the 
costs  of  hiring  and  paying  the  salaries  of 
workers  required  to  be  hired  as 
replacements  for  the  employees  given 
early  retirement  during  this  period. 
Thus,  the  company  is  relieved  of  an 
obligation  it  would  otherwise  have 
incurred. 

Comment  5  (Belgium):  Clabecq  argues 
that  the  loans  it  received  to  cover 
prepension  obligations  were  provided 
under  the  1959  Law,  which  was 
previously  found  by  the  Department  to 
be  non-countervailable.  Such  financing 
was  available  to  all  sectors  which  met 
the  specified  criteria.  In  addition,  as 
many  as  1114  prepension  labor 
conventions  were  in  effect  from  1984- 
1991.  Prepensions  were,  thus,  generally 
available  Therefore.  Clabecq  argues,  its 
prepension  loans  should  not  be 
countervailed. 

DOC  Position:  As  discussed  more 
fully  in  the  Belgian  notice,  the  loans  in 
question  were  subsequently  converted 
by  Clabecq  to  OCPC's  and,  later,  to  PB's 
The  conversions  were  limited  to  the 
steel  industry,  and  are,  therefore, 
countervailable  to  the  extent  that 
conversions  of  debt  to  equity  were  on 
terms  inconsistent  with  commercial 
considerations.  (See  the  Equity  section 
of  this  Appendix).  While  prepension 
labor  conventions  are  widely  available, 
we  have  determined  that  government 
relief  of  the  costs  associated  with 
prepension  is  limited  to  the  steel 
industry. 
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Di)es  the  privatization  of  some  or  all 
of  a  government-owned  company 
extinguish  pnor  subsidies  \o  that 
company''  This  question  is  important. 
not  only  because  of  its  impact  on  these 
investigations,  but  because  its  resolution 
df^penas  in  large  part  upon  defining  the 
fuindamental  purpose  of  the  CVD  law. 

Discussion 

Petitioners  a.'>;ue,  on  the  basis  of  legal 
and  economir"  pr:!:r  ;i;le':  that  the 
privatization  of  ^c-'.  enmitint-owned 
companies  does  not  relieve  the 
Department  of  its  statutory  obligation  to 
countervail  prior  non-recurring 
subsidies  to  such  companies.  Thus, 
goods  produced  by  privatized 
companies  remain  countervailable 
during  the  period  over  which  such  prior 
subsidies  are  amortized  under  the 
Department's  methodology. 

Petitioners  maintain  that  the  CVD  law 
is  intended  to  offset  the  unfair 
competitive  advantage  that  subsidies 
provide  the  subject  merchandise.  See 
G.S  Nicholas  &■  Co.  v.  United  States.  249 
U.S.  34  (1916).  Zenith  Radio  Corp.  v. 
United  States,  437  U.S.  443  (1978).  They 
contend  that,  although  the  courts  have 
held  that  subsidization  provides  a 
competitive  benefit  to  the  subject 
merchandise,  the  courts  have 
consistently  held  that  the  Department  is 
not  required  to  measure  the  effect  of 
subsidies.  See  BSC  I. 

Petitioners  assert  that,  from  a  legal 
and  accounting  standpoint,  a 
corporation  is  an  entity  that  is  separate 
and  distinct  from  its  owTiers. 
.^;  rordingly,  the  C\T)  law  is  concerned 
witii  whether  the  company  (and  thus 
t:.e  subject  merchandise)  is  being 
subsidized,  not  with  whether  the 
owners  of  the  corporation  benefit  from 
the  subsidy.  Because  of  this  separation. 
if  a  govemnnent-owned  company  is 
subsidized,  and  subsequently 
privatized,  the  subsidy  remains 
embedded  m  the  company,  continuing 
to  benefit  the  goods  it  produces. 
Petitioners  point  out  that  each 
privatization  at  issue  in  these 
investigations  involves  an  exchange  of 
money  for  sharesownership.  Petitioners 
argue  that  a  transaction  of  this  sort  has 
nc  impact  on  the  corr.pany's  cost 
structure.  The  new  owners  are  paying 
the  government  for  the  future  income 
stream  they  anticipate  the  company  will 
generate;  but  while  the  wealth  position 
of  the  owners  of  the  company  clianges, 
this  change  has  no  impact  on  either  the 
financial  condition  or  the  produf  tive 
assets  of  the  company  itself. 


Petitioners  argue  that  the  DfJpaiirr.Hnt 
has  previously  determined  that,  if  tr,t- 
govemment  buys  pre-existing  share'> 
directly  from  shdreholders  rattinr  than 
new  shares  from  the  com  pan  v .  Luere  is 
no  subsidy  to  the  com.pany  regardless  of 
the  price  paid  for  the  shares.  See 
Subsidies  Appendix.  In  order  to  be 
consistent,  the  Department  n  ;s;  apply 
this  reasoning  con  verse  Iv  w'h  respect 
to  privatization.  Thus  li  ;r  e  wovemment 


sells  all  or 


Its  shareholdings  to 


private  investors  tor  if  a  private  investor 
sells  its  shares  to  the  government),  a 
transfer  of  corporate  ownership  takes 
place  wholly  apart  from  any 
countervailable  benefits  received  by  that 
company. 

In  addition,  petitioners  point  out  that 
if  the  Department  were  to  determine 
that  the  sale  of  a  government-owned 
company's  shares  at  a  fair  market  price 
extinguishes  previous  subsidies,  then 
the  sale  of  any  publicly  traded 
company's  shares  at  a  fair  market  price 
must  also  extinguish  any  previous 
subsidies.  In  order  to  administer  the 
CVD  law  under  this  approach, 
petitioners  argue  that  the  Department 
would  be  required  to  track  the  trading 
of  public  shares  of  companies  under 
investigation  to  determine  the  point  at 
which  company  ownership  changes 
hands.  Any  transfer  of  ownership  would 
extinguish  previous  subsidies. 
Petitioners  contend  that  this  approach  is 
contrary  to  the  intent  of  the  CVD  law. 
administratively  impossible,  and  an 
invitation  to  circumvention. 

Petitioners  also  argue  that 
subsidization  distorts  the  allocation  of 
resources  in  the  market,  which 
misallocation  is  not  corrected  through 
privatization.  According  to  petitioners, 
in  determining  whether  or  not 
privatization  affects  the 
countervailability  of  existing  subsidies, 
the  Department  must  assess  whether 
privatization  eliminates  or  reduces  the 
competitive  benefit  previously  bestowed 
on  the  subject  merchandise,  and 
whether  privatization  eliminates  the 
distortion  in  the  allocation  of  resources 
caused  by  the  original  subsidy. 
Petitioners  argue  that,  in  order  to 
reverse  the  overallocation  of  resources 
to  a  subsidy  recipient,  a  subsidy  must  be 
repaid  by  the  recipient  to  the 
government  on  terms  inconsistent  with 
commercial  considerations. 

Based  on  the  reasons  outlined  above, 
petitioners  conclude  that  there  is  no 
basis  in  law  or  economics  for  the 
Department  to  determine  that  subsidies 
received  prior  to  privatization  are 
extinguished  as  a  result  of  privatization. 

Respondents  argue  that,  before 
deciding  what  effect  privatization 
should  have  on  prior  subsidies  to 


privatized  companies,  the  Department 
must  consider  the  purpose  of  the  CVD 
law — to  eliminate  the  competitive 
advantage  that  subsidized  merchandise 
enjoys  in  the  U.S.  market.  Because 
privatization  eliminates  this  competitive 
advantage,  prior  subsidies  must  be 
viewed  as  having  been  extinguished. 

Respondents  argue  that  the 
privatization  of  a  company  is  much 
more  dynamic  and  complex  than  the 
ordinary  trading  of  pre-existing  shares. 
It  is  nothing  less  than  a  reconstitution 
of  the  entire  company  in  which  the 
purchase  price  equals  the  discounted 
value  of  the  company's  future  income 
stream.  According  to  respondents,  this 
fair  market  value  necessarily  includes 
the  residual  value  of  any  remaining 
countervailable  benefits  the  company 
may  have  received.  Because  the  new 
owners  of  the  privatized  company  have 
paid  for  any  continuing  competitive 
benefits  from  prior  subsidies,  they 
thereafter  compete  on  exactly  the  same 
terms  as  any  other  company  in  the 
market.  This  eliminates  any  comp>etit)ve 
advantage  from  prior  subsidies  and, 
therefore,  extinguishes  those  subsidies. 

Respondents  also  point  out  that 
encouraging  privatization  is  an 
important  policy  goal  of  the  U.S. 
Government — it  removes  foreign 
governments  from  the  commercial 
sector,  reduces  excess  capacity,  and 
ends  government  subsidization  of 
production. 

Respondents  submit  that  Congress  has 
directed  the  Department  to  consider 
circumstances  which  can  change  the 
benefit  that  past  subsidies  provide  to 
subject  merchandise.  See  19  U.S.C. 
1675(b)  and  19  C.F.R.  355.22(h). 
Respondents  contend  that  privatization 
constitutes  an  intervening  event 
significant  enough  to  warrant 
revaluation  of  prior  subsidies  by  the 
Department.  While  the  CVD  law  and  the 
Department's  regulations  do  not  define 
the  mechanism  to  evaluate  the  effect  of 
privatization  on  past  subsidies,  past 
case  precedent  supports  the  position 
that  privatization  eliminates  past 
subsidies.  See  Preliminary  Results  of 
Changed  Circumstances  Countervailing 
Duty  Administrative  Review:  Lime  from 
Mexico.  54  FR  1753  (January  17.  1989) 
(Lime  from  Mexico)  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Oil  Country  Tubular 
Goods  from  Canada.  51  FR  15037  (April 
22,  1986)  (OCTG  from  Canada).  Given 
this  precedent,  respondents  argue  that 
the  Department's  preliminary  decision 
with  respect  to  this  issue  is  inconsistent 
with  its  past  determinations. 

Respondents  further  argue  that  the 
Department's  approach  in  the 
preliminary  determinations  is  contrary 
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to  the  Subsidies  Code  of  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT);  the  CVT)  law,  and  the  decisions 
of  the  Court  of  International  Tradi"  For 
example,  respondents  pcmt  to  Lhe 
preamble  of  the  Subsidies  Code  of  the 
GATT  which  states;  that  the  effect  and 
use  of  subsidies  should  be  the  focus  of 
attention 

Respondents  contend  that  the  CVD 
law  and  its  legislative  history  indicate 
that  it  was  the  intent  jf  Congress  that 
the  actual  benefit  received  be  the 
counter\'ailab:e  benefit  See  19  U.S.C 
1677(5).  Responden's  also  assert  that  the 
err  has  stated  that  the  vaiUe  of  a 
subsidy  and  its  measurement  must  be 
hnked  to  Lhe  benefit  that  ihe  recipient 
receives  (see  BSC  []  and  that  any  method 
used  to  value  the  subsidy  must  maintain 
the  fundamental  correspondence 
between  the  subsriy  and  the  benefit  (see 
SLchehn  Ttre  Corp.  v.  United  States,  6 
OT  320  (1983),  vacated  as  moot  9  GIT 
38  (1985)),  Moreover,  in  Anrtco  v. 
United  States.  73  3  F  Supp.  1514  (OT 
1990),  the  court  determined  that  the 
commercial  and  comipetitive  benefit  of 
the  subsidy  to  Lhe  recipient  is  the 
measure  of  the  subsidy's  value. 
Accordingly,  respondents  argiie  that  in 
order  for  the  Depart.ment  to  impose 
countervailing  duties  en  the  privatized 
firm.  It  must  afFirmativt^'y  establish  how 
subsidies  continue  to  benefit  the  subject 
merchandise  sold  m  the  POI  after 
privatization  at  fair  market  value. 

Respondents  anjue  Lhat  according  to 
the  Departm.ent  3  own  past  practice,  a 
financial  benofit  does  not  accrue  to  the 
production  of  an  independent  company 
that  purchases  assets  or  productive 
units  from  a  subsidized,  government- 
owned  company  Instead  of  receiving 
funding  from  the  (government,  the  new 
owner  pavs  funds  to  the  government.  A 
pnvatizat;r>n  at  fa.r  market  value  is 
analogous  and,  therefore,  is  not  a 
mechanism,  which  allows  the  pass- 
throuRh  of  past  subsidy  benefits  to  the 
new  com.pany. 

Respondents  submit  that  examining 
the  two  possible  continuing  Rnancial 
benefits  of  prior  subsidies  demonstrates 
that  benefits  are  not  passed-through  to 
the  new  owner  after  privatization.  First, 
a  subs,.dy  could  provide  a  continuing 
benefit  to  the  recipient  if  a  portion  of 
lhe  original  benefit  is  still  outstanding 
under  the  Department's  allocation 
methodcloj^y-  in  Lhe  POI.  However,  if  a 
company  is  purchased  at  its  fair  market 
value,  any  outstandina  benefits  are,  by 
defini'ion,  included  :n  the  sales  price. 
The  company  is  no  longer  supported  by 
tlie  government  because  the  commercial 
sector  has  assumed  all  costs  and 
obligations.  Ln  other  words,  all  funding 
is  on  terms  consistent  with  commercial 


considerations.  Second,  the  obligation 
to  provide  a  reasonable  return  on  an 
investment,  if  absent,  could  be 
considered  a  continuing  subsidy  benefit 
This  type  of  benefit,  however,  also 
ceases  when  the  subsidized  funding  is 
replaced  with  funds  provided  by  private 
investors. 

Respondents  assert  that  the 
Department  should  defer  to  the  .mciket 
in  valuing  the  remaining  benefit  of 
subsidies  received  prior  to  privatization 
Respondents  argue  that  no  reasonable 
approach  to  this  issue  can  lead  to  a 
conclusion  that  the  remaining  value  of 
pre-privatization  subsidies  is  more  than 
the  market  value  of  the  company  itself 
Finally,  should  the  Department  decide 
to  ignore  the  fair  market  valuation 
accomplished  through  privatization, 
respondents  assert  that,  at  the  veiy  least, 
the  price  paid  for  the  company  at 
privatization  should  be  considered  a 
partial  repayment  of  the  remaining 
subsidies. 

Respondents  argue  lhat  for  all  of  these 
reasons  the  Department  cannot  impose 
a  duty  that  (1)  exceeds  Lhe  original 
benefit  or  (2)  is  not  based  on  an 
established  benefit  that  the  respondent 
company  derived  from  past  subsidies. 
The  application  of  coujitervailing  duties 
on  the  subject  merchandise  of  a 
company  that  was  privatized  at  fair 
market  value  violates  both  these  points 
and  is  a  position  that  the  Department 
should  reject. 

A.  The  Nature  of  Countervailable 
Benefits 

Section  771(5)  of  the  Tariff  Act  of 
1930, 19  U.S.C.  secUon  1677(5),  states 
that  a  subsidy  "has  the  same  meaning  as 
the  term  "bounty"  or  'grant.' "  The 
Supreme  Court  in  Nicholas  &■  Co.  v. 
United  States.  249  U.S.  34,  39  (1919) 
stated  in  respect  to  these  statutory  terms 
that: 

If  the  word  "bounty"  has  a  limited  sense 
the  word  "grant"  does  not.  A  word  of  broader 
significance  than  "grant"  could  not  have 
been  used.  Like  its  synonyms  "give""  and 
""bestow,"  it  expresses  a  concession,  the 
conferring  of  something  by  one  person  upon 
another. 

Within  this  broad  definition.  Congress 
specifically  included  government  action 
which  results  in  the  provision  of  capital 
and  loans  on  "terms  inconsistent  with 
commercial  considerations."'  the 
provision  of  goods  or  services  at 
"preferential  rates,"  the  grant  of  funds 
or  forgiveness  of  debt,  and  the  like,  to 
a  specific  group  of  beneficiaries  See  19 
U.S.C.  section  1677(5)(A)(ii).  These 
types  of  subsidies,  which  are  distortions 
in  the  niarket  process  for  allocating  an 
economy's  resources  by  directing  those 
resources  to  producers  of  merchandise 


exported  to  the  United  States,  are  the 
focus  of  the  Department's  analysis  Set 
Final  Negative  Countervailing  Duty 
Detern-jination.  Ca.'bon  Steel  VVi.re  Rof' 
from  Czechoslovakia,  49  FR  19370  (Mav 
7,  1934),  and  Final  Negative 
Countervailing  Duty  Determination; 
Ccrbon  Steel  Wire  Rod  from  Pcland,  49 
FR  19374  (May  7,  1934),  affirmed  by  the 
Fedei-al  Circuit  in  Georgetown  Steel 
Carp.  V.  United  States.  801  F.2d  1308 
(Fed.  Cir.  1955)  (sustaining  the 
conceptual  approach  developed  in  the 
two  reviews,  vaoilmg  CIT  decision  on 
otlier  grounds);  and  the  Dt-partment's 
Proposed  Regulations  and  Softwood 
Lumber  from  Canada. 

Nothing  in  the  stjtute  directs  the 
Depnrt.Tient  to  consider  the  use  to  which 
subsidies  are  put  or  their  effect  on  the 
recipient's  subsequent  performance.  See 
19  use,  section  1677(6).  Nothing  in 
the  statute  conditions  countervailabiUty 
on  Lhe  use  or  effect  of  a  subsidy.  Rather, 
the  statute  requires  the  Departm.ent  to 
countervail  an  allocated  share  of  the 
subsidies  received  by  producers, 
regardless  of  their  effect. 

The  legislative  history  of  the  Act 
confirms  tliat  Congress  did  not  intend 
lhat  such  effects  be  taken  into  account. 
See  statement  of  Senator  Heinz  during 
the  congressional  deba'e  on  the  subsidy 
offset  provision  of  the  1979  Act.  125 
Cong.  Rec.  S20167-S20168  (July  23, 
1979)  (discussing  allowable  offsets  and 
emphasizing  intent  to  limit  allowable 
offsets  to  those  specifically  listed  in  the 
statute).  See,  also,  S.  Rep,  No.  9&-249, 
96th  Cong  ,  l.st  Sess.  85-86  (1979);  H  R 
Rep.  No.  96-317,  96th  Cong,,  1st  Sess. 
74-75  (1979),  Accordingly,  whether 
subsidies  confer  a  demionstrable 
competitive  benefit  upon  their 
recipients,  in  the  year  of  receipt  or  any 
subsequent  year,  is  irrelevant— the 
statute  embodies  the  irrebuttable 
presumption  that  subsidies  confer  a 
countervailable  benefit  upon  goods 
produced  by  their  recipients. 

Judicial  opinions  also  aj-e  in  accord. 
For  example,  the  CIT  has  noted;  "One 
cardinal  principle  of  the  CVT)  law  is  that 
the  subsidy  is  the  money  received, 
rather  than  whatever  is  purchased  with 
that  money."  (See  BSC  II  (citation 
omitted) )  In  addition,  the  court  has 
stated  that; 

whether  the  reduction  in  cost  is  occasioned 
by  direct  cash  payments,  or  by  an  act  of 
government  reducing  labor  cost,  capital  cost, 

or  th"  cost  of  ary  other  factor  of  production 
!s  of  no  consequence.  For  if  a  benefit  nr 
advantage  is  received  in  connection  with  the 
production  of  the  merchandise,  lhat  benefit 
or  advantage  is  a  bounty  or  grant  on 
productionll  *   *   *  [andj  comes  squarely 
withm  our  countervailing  duty  law  •   •  *, 
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[BSC  I.  quoting  ASG  Industries,  Inc.  v. 
United  States.  467  F.  Supp.  1200,  1213 
(Cust.  Ct.  1979)  (emphasis  added).) 
Accordingly,  tiae  Department's  practice 
is  to  countervail  the  value  of  subsidies 
at  the  time  they  are  provided  to  a 
company  (i.e.,  the  cost  sa'.ings  to  the 
company  from  receiving  the  subsidies), 
without  regard  to  their  act-jal  use  by 
that  same  company  or  their  effect  on  its 
subsequent  performance.  See  Softwood 
Lumber  from  Canada  and  Michelin  Tire 
Corp.  v.  United  States.  6  OT  320,  328 
(1983), 

The  Department  allocates  ncn- 
rkK:urring  subsidies  over  time  m 
recognition  cf  the  fact  that  the  statutory 
goal  of  providing  e  remedy  agtii.'it 
subsidibs  would  be  defeated  by 
allocating  the  subsidies  to  a  s^ngie 
moment  or  year,  The  statutory 
presumption  Lhat  subsidies  benefit 
goods  produced  by  their  recipients 
must,  m  order  to  have  the  intended 
effect,  be  appbed  over  a  reasonable 
period  of  time,  the  reasonable  Ume 
bemg  the  useful  life  of  assets  in  the 
relevant  industry.  See  Proposed 
Regulations  and  Subsidies  Appendix. 
See,  also,  S.  Rep.  96-249,  96lh  Cong.. 
1st  Sess.  85-86  (1979).  But  this  does  not 
imply  that  the  Department  evaluates  tlie 
performance  of  that  company  over  that 
period  of  time  or  examines  other 
subsequent  events  to  determino 
whether,  or  to  what  extent,  the  subject 
merchandise  continues  to  benefit  from 
the  subsidy.  As  explained  above,  such 
an  ex  post  facto  analysis  is  not  reltfvant 
under  the  statute. 

Because  the  statute,  legislative 
history,  judicial  opinions,  and  the 
Department's  regulations  do  not  permit 
an  analysis  of  the  use  and  effe<..t  of 
subsidies,  the  Department  does  not 
attempt  such  an  analysis.  In  practice 
this  means,  for  exam.ple,  if  a  government 
were  to  provide  a  specific  producer  with 
a  smokestack  scrubber  in  order  to 
reduce  air  pollution,  the  Department 
would  countervail  the  amount  that  the 
company  would  have  had  to  pay  for  the 
scrubber  on  the  market,  notwithstanding 
that  the  scrubber  may  actually  reduce 
the  comp>any'8  output  or  raise  its  cost  of 
production 

Similarly,  the  Department  does  not 
take  account  of  subsequent 
developments  that  may  reduce  any 
initiai  cost  savings  or  increase  m  output 
from  a  subsidy.  For  instance,  if  a 
government  provides  a  piece  of  capital 
equipment  to  a  company,  the 
Department  continues  to  countervail  the 
value  of  lhat  equipment  as  received, 
regardless  of  whether  it  subsequently 
becomes  obsolete  or  is  taken  out  of 
production.  See  BSC  I. 


The  Department's  practice  in  t>J,8 
rctgard  is  consistent  with  the  ruling  of 
the  appellate  court  in  ASG  Industries  v 
United  States.  610  F,2d  770  (C  C,P..A. 
1979).  Tliat  de«cision  specifically 
rejected  Treasury's  effort'  to  consider 
the  competitive  nenefit  realized  by  '.he 
recipient  from  a  subsidy,  before 
deciding  whether  to  countervail  ii. 

Despite  the  clear  exprwision  of 

fflnai-essi final  intent  that  an  icfury  test  mn  be 

enapiovbd,  ine  .Seartary  impDwliy  .ri,*ii;ieHa 

one  into  this  case,  finding  lhat  "the  level  of 

experts  to  the  United  States  is  a  irriail 

ff^rcsnta^e  of  the  amount  exported,  and  the 

K.nount  of  assistance  *   *   *  is  iesis  than  i 

percent  of  the  value  of  Host  E><i,»  pn-«;ji,;'  p-; 
•   •   • 

Afxortl'ngjy,  we  cnnrJiide  t.hat  ;;  war  emr 
K'  enipkrv  an  ln)urv  (to  United  St*fe«  ;ia«f»! 
test  ic  delerminiajj  whether  t  bo<jr-;r\"  ni  grant 
was  p«id  upon  the  tnanu{«;t.iT«  m 
pradurtiOD  af  the  invoiveo  rr»<'n:iiii,n<!!»e. 

Id.  at  77'.  In  this  same  vein,  the  CTT  in 
another  ca.se  involving  AS(.^,  [ASC, 
Indu.ftnes  v.  United  States.  467  F.  Supp. 
1200.  1222-1224  (Cusl.  Ct,  1Q79)).  al«o 
disrais5od  Treasury's  interpretation  lhat 
the  CVTi  law  was  ''intended  to  readb 
cnfy  those  actions  which  have  the  effoct 
of  distortins  intemafiona!  trade." 
(emphasis  in  original)  Accord  Michelin 
Tire  Corp  v.  United  States.  4  OT  252, 
<;55  (1982)  The  foregoing  cases  arose  in 
the  conte.xt  of  investigations  in  which 
,r.o  injury  test  was  required.  Here,  of 
course,  an  injury  test  applies.  But  that 
injury  test  determines  whether  tlie  U.S. 
indiistr\-  is  injured  by  reason  of  imjxirts 
of  subsidized  men±iandise.  There  is  no 
rwuirement  that  injury  be  traced  to 
demonstn:.ted  effects  cf  particukr 
subsidies  In  sny  event,  the  injury,  test 
i.=  the  province  of  the  Intemation.il 
Trade  Commission,  not  th«=  Dt-';:.ai-lment 
cf  CA;mmen-:e 

That  the  CV'D  law  is  no!  conLtrr.t.-i 
with  the  subsequent  ase  or  efft-ct  (i.e., 
competitive  benefit)  of  a  subsidy  is  In 
no  way  undermined  by  the 
Department's  arguments  and  the 
appellate  court's  rea.soaing  in 
Georgeto\^'n  Steel  Corp.  v.  United  St:jte!.. 
801  F.2d  1308  (Fed  Cxr.  1986).  In 
Georgetown  Steel,  ttie  court  simpiy 
concluded  as  a  matter  of  law  that  the 
CVr  statute  is  not  applicable  to 
nonmarket  economies  betause  tiip 
concept  that  the  receipt  of  a  subsidy 
constitutes  a  distortion  in  the  nonnal 
allocation  of  resources  has  no  meaning 
in  such  an  economy.  This  is  bec;ause 
resources  in  nonmarket  econoncies  are 
allocated  by  government  fiat,  rather  than 
by  market  forces.  Thus,  Georgetown 
Steel  cannot  be  read  to  mean  that 
countervailing  duties  may  be  imf>osed 
only  after  the  Department  has  made  a 
determination  of  the  subsequent  efiw^t 


"fa  subsidy  jpon  the  reapient's 
;  T>duction  P.^ther   Geor^etrm-n  St*^! 
stands  s!rr,ply  for  the  p-r;,'>.,;s]';i,'iri  'hn',. 
m  a  nonmarket  ec.unorr.> .  ii  is 
impossible  to  say  that  a  producer  has 
received  e  subsidy  in  \h^'  first  ]:.\hc(- 

'fi   The  Effect  of  Pnvatiu.it)nri 

Actajptma  that  the  ("\T'  Ihw  'i:>*-s  not 
require  a  subsidy  hefA^wi-c  c:  f  «••*•-: 
producer  to  r-nrfpr  s  ■^t^ivii'-.^.'-ivuf- 

"COmpetlt.Vp     >.>■"■;,.[;•■'  r-     ..     ;,.     y,.,.-  ,„  r 

in  order  to  be  :  ■■  i.titc'^'tirHtM-  ".:t'rf  ;s 
still  di&agrBeiTipn'  ab<..:i:'  t:.t=  f>''fi*,,'t,4   <.' 
privatization.  The  issuf  i«.  ■w'hp;h>f 
privatization  t ,-.::  -.y.v'vt.  •':..  -v;,,:;,  :->iri! 
of  subsidies.  T',.-  (:]i^.g^-'-'x\*'\'  :;•„„.>,'  l<*^ 
understood  in  light  of  the  fai  tt  at  all 
parties  agree  that  subsidie^      n  n^ 
extinguished  by  being  re  pad  'r   tie 
government 

Respondents  contend,  first  and 
foremost,  that  privatization  at  fair 
market  value  necessarily  constitutes 
repajnnent  of  the  residual  value  of  any 
remaining  su  h  s ;  d  p  ^    «  r  ;  rr  Ser  of 
respondents  have  also  sr^  jvi  that,  if  the 
Department  were  to  dt  n  rrr.  [le  that 
privatization  at  fair  market  value  does 
not  by  definition,  eliminate  the 
countervailability  of  subsidies  bestowed 
previous  to  privatization,  the 
Department  should  still  determine  that 
some  portion  of  the  remaining  value  of 
those  subsidies  would  be  oQset  by  the 
purchase  price  pern  hv  the  new  owners. 

Petitiooers  aiy.t' '  hf 
per  se  does  not  er.i  <     - 
subsidies, becaust^  the  i.w,    wn.rs.  not 
the  privatized  ro::;. a:      ;  <•>  t'l- 
purcbase  pri ce  P(^?;t;,in»*;s  n.ii;;,  ain 
that  the  pure!'"  r.  ■^^  ;  i f  t  h  t   ■■  t .  iti  f  ^a : .  v 
cannot  exting''.'.Nh  "he  [»-:!■■  fit  cf  prior 
subsidies  because  the  company's 
financial  condition  has  not  changed  as 
a  result  Therefore,  acconiing  to 
petitioners,  payment  by  the  new  ownera 
to  the  government  (even  if  it  Included 

1  of  the 
ise  such  ■ 
ancial 


rvatization 
(■V  nent  of  prior 


'  list'  I.i''yA  :>■ 

:,;■  ,it  •,;;ere  is 


the  full  unamortized  ann  . 
subsidies)  is  irrelevan  *  : » '^ 
payment  ooly  affects  tt  >-  f 

position  of  tlie  (;v*jiers  &  • 

i  m  pa  cts  t,h  p  f ■  f  1  „■•  t  ■■ ;  ru  ^  -'■.,;  r'«  • 
privatized  f.r'i.  "r\if^.  arvw; 
entirely  on  tl. -  ;■ : '  ■  ixisr.] :  :i r 
a  complete  arm  abs^ilute  c 
between  a  company  and  its  owt  en 

Petitioners  i:,.'.,'^n'i  tJ'i*-.t  p:\>\\-:\'i 
subsidies  can  ;,iU'y  t:>^  ,^-jwj!.i  ;,'V  ':'it- 
privatized  con  i  p  an  y  i  ise  l  i  i  >-' ;  •  i .  ;  >  i 
contend  that  \r,  order  ti,;  '■Hf,!nv  the 
government ,  t ;  ,i  e  ■  .i ; :  i ;  pfi  i :  \  « i  :>  i„i  i  <  i  '"> 
to  remit  to  the  >,;i,'\'eriiir>-iit  'tie  rt-s,. 
value  of  all  remairung  sui'"*,,d!w  -'r: 
terms  inconsistent  wi±  comnier  is 
considerations.  In  othnr  w  inis.  ;!* 
company  woiild  have  !  ?  rv\"-M'  t;,t  !, 
of  excess  capital  t'i at  t  -••  t  vw   hT)m 
the  govern  men  t  Bt*<  js  u  ,f*e  .  i  l,  .mi.* 


ve 
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engaged  in  profit  maximization  would 
ever  purposefully  act  to  reduce  their 
competitiveness,  petitioners  describe  a 
genuine  subsidy  repayment  as  an  "anti- 
benefit." 

Although  plainly  there  is  some 
distinction  between  a  company  and  I'.s 
owners,  it  is  a  distinction  without  a 
difference  m  the  context  of 
privatization.  Merely  because  a 
company  has  been  incorporated  to 
protect  its  owners  from  tiie  company's 
legal  liabiiiues  or  for  beneficial  tax  and 
accounting  purposes  'or  both),  it  d(M% 
not  follow  that  the  finar.cial  condit.on 
of  the  owners  is  irrelevant  to  the 
financial  position  of  the  firm.  The  form 
in  which  new  owners  purchase  the 
government  company  creates  no 
appreciable  difference  in  how  that 
company  will  be  operated  overall  The 
fact  that  the  owners  are  shareholders 
and  raise  capital  to  purchase  the 
government-owned  company  through 
new  share  issuings,  rather  than  the 
company  I'seif  taking  on  debt,  does  not 
mean  that  the  owners  cari  t)e  indifferent 
to  the  profit  margin  the  company 
generates,  as  petitioners  assert. 


5  ps 
tne 


UMI 


Rather,  m  the  real-world  marketplace, 
the  owner-sharenolders'  expectations  of 
a  return  on  their  investment  cannot  be 
separated  from  the  profitability  of  the 
newly  pnvatized  company  Privatized 
companies  land  their  ass^-ts)  are  now 
owned  and  controlled  by  pnvate  parties 
who  are  profit-maximizers  Unlike  the 
former  company,  which  did  not  need  to 
earn  a  return  on  capital  when  owned 
and  conL'olied  by  the  government  (i.e., 
when  the  govt,rnment  is  100  percent 
owner  there  is  no  necessity  of  paying 
dividends  to  it.seir,  the  privatized  firm 
now  faces  the  same  capita!  market  as  its 
competitors,  Lt  antidLimping  (AD)  cases, 
for  example,  the  Department  recognizes 
that  equity  requires  a  reasonable  rate  of 
return  as  reflected  in  the  8  percent  profit 
margin  mandated  by  Congress  to 
calculate  constructed  value.  19  U.S.C. 
1677b(e)(l)(B).'ii),  19  CFR  353,50{a)(2]. 
As  such,  regardless  of  whether  the 
owners  raise  capita!  to  purchase  the 
government-owned  company  by  issuing 
new  equity,  they  do  need  to  earn  a 
return  on  that  capital  sufficient  to  a'tract 
investors.  See  Ccpeiand,  "Long-Term 
Sources  Of  Funds  And  The  Cost  of 
Capital."  in  Altman,  Handbook  of 
Corporate  Finance  at  12-7  (198b)  ("The 
cost  of  capital  is  the  rate  of  return  that 
could  have  been  earned  by  investors  in 
alternative  investments  of  equal  risk.") 
See.  also,  Michehn  Tire  Corp  v   L'  S,.  6 
OT  320.  326  (1983)  vacated  (on  other 
grounds)  9  OT  38  (1985).  where  the 
court  recognized  that  a  company  has 
two  options  for  raising  capital,  both  of 
which  carry  obligations:  (Ij  Issuing 


shares,  obligating  profit  sharing;  and  (2) 
incurring  debt,  obluatmg  repayment 
with  interest 

Put  another  way,  the  pnvatized 
company  now  has  an  obligation  to 
provide  to  its  pnvate  owners  a  market 
return  on  the  company's  full  value  The 
owners  will  seek  to  extract  a  rate  of 
return  from  their  company  at  least  equal 
to  that  of  alternative  investments  of 
similar  risk.  There  is,  then,  no 
appreciable  difference,  as  reflected  in 
the  marketplace,  btitween  the  profit- 
making  ability  of  the  company  and  the 
owners'  realization  of  a  profitable  return 
on  their  investment  in  that  firm 

To  adopt  the  petitioners  rationale 
that  only  a  full  repayment  by  the  new 
company  can  extinguish  past  subsidies 
would  create  a  test  that  would  elevate 
form  over  substance  and  produce 
incentives  for  foreign  governm-ents 
merely  to  alter  the  form  of  the 
privatization  to  satisfy  this  artificial 
distinction.  If  the  Department  were  to 
ratify  such  a  test,  owners  could  sim:ply 
lend  the  company  the  money  to  repay 
at  least  some  portion  of  the  past 
subsidies,  taking  the  capital  out  as  loan 
payments,  rather  than  clividends. 

The  distinction  between  the  financial 
position  of  owners  and  their  companies 
is  one  that  the  Department  routinely 
refuses  to  recognize  in  administering 
both  CVD  and  AD  laws.  In  applying  the 
CVD  law.  the  Department  often  treats 
the  parent  entity  and  its  subsidiaries  as 
one  when  determining  who  ultimately 
benefits  from  a  subsidy.  Thus,  the 
Department  has  found  that  a  subsidy 

Erovided  to  one  corporate  entity  can 
Bstow  a  countervailable  benefit  upon 
another  entity  within  the  corporate 
enterprise.  See  Final  Affirmative 
Countervailing  Duty  Determination; 
Brass  Sheet  and  Strip  from  France.  52 
FR  1218  (January  12, 1987)  and  SSilP 
from  Sweden.  In  Armco,  Inc.  v  U.S.. 
733  F.  Supp.  1514  (CIT  1990),  the  court 
endorsed  countervailing  the  parent 
company  for  subsidies  received  by  the 
subsidiary  because  both  were  part  of  the 
same  business  enterprise,  and  the  parent 
exercised  control  over  its  subsidiary.  Id. 
at  1523-1524.  See  Final  Affirmative 
Countervailing  Determination;  Carbon 
Steel  Wire  Rod  from  Malaysia,  53  FR 
13303  (April  18.  1988).  We  also 
generally  allocate  subsidies  received  by 
parents  over  sales  of  their  entire  group 
of  companies.  See  France  Bismuth, 
(Department  allocated  subsidies  to  all 
French  subsidiaries  of  the  parent 
company,  a  French  holding  company, 
which  was  the  recipient  of  the 
subsidies.) 

In  administering  the  AD  law,  the 
Department  has  recognized  that  under 
generally  accepted  accounting 


principles  (GAAP),  financial  burdens 
incurred  by  either  the  parent  or  the 
subsidiary  are  treated  equally  as 
obligations  of  the  consolidated 
corporation  where  the  parent  has 
control  over  the  subsidiary.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  Thailand,  57  FR  21065 
(May  18,  1992),  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  New 
Minivans  from  Japan,  57  FR  21937  (May 
26,  1992)  (Minivans  from  Japan),  and 
Final  Results  of  Admjinistrative  Review; 
Brass  Sheet  and  Strip  from  the 
Netherlands,  57  FR  9534  (March  19, 
1992). 

Lt  short,  GAAP  would  require  (so  long 
as  the  parent  has  control  over  tlie 
subsidiary)  that  the  purchaser  and  Lhe 
privatized  company  be  treated  as  a 
single  business  enterprise.  Therefore, 
any  financial  costs  incurred  by  the 
o-,vTier,  including  those  of  purchase, 
would  be  considered  costs  of  the 
acquired  entity  as  well.  Additionally,  in 
AD  matters  we  use  group  financial 
records  to  calculate  the  cost  of  capital 
and  the  like.  In  Minivans  from  Japan, 
the  Department  stated  that. 

We  followed  our  wpll-established  practice 
of  deriving  net  financing  costs  based  on  the 
borrowing  experience  of  the  consolidated 
group  of  companies  *   *   *.  Ojj  practice  is 
based  on  the  fact  ttiat  the  group's  parent, 
primary  operati.ag  comfiany.  or  other 
controlling  entity,  because  of  its  influential 
ownership  interest,  has  the  power  to 
determine  the  capital  stracture  of  each 
member  compdny  within  the  group. 

If  the  Department  adopted  the 
position  of  petitioners,  separating  the 
finaiicial  position  of  companies  and 
owners  with  resped  to  privatization,  we 
wuuld  jeopardize  well-established 
practices  in  both  CVD  and  AD  cases  and 
leave  open  the  potential  for 
circumvention  of  tlie  laws.  For  example, 
a  government  could  channel  subsiaies 
to  a  subsidiary  company  by  providing 
the  monies  to  a  parent  holding 
company.  Under  petitioners'  reasoning, 
since  the  owner/parent  company  is 
separate  and  apart  from  its  subsidiary. 
the  Department  would  be  precluded 
from  ascribing  the  subsidies  to  the 
subsidiary. 

For  all  of  these  reasons,  we  cannot 
accept  petitioners'  argument  that  only 
the  pnvatized  company,  and  not  its  new 
owners,  can  repay  prior  subsidies  to  that 
company.  Therefore,  a  private  party 
purchasing  all  or  part  of  a  government- 
owned  company  (e.g.,  a  productive  unit) 
can  repay  prior  subsidies  on  behalf  of 
the  company  as  part  or  all  of  the  sales 
price.  Therefore,  to  the  extent  that  a 
portion  of  the  price  paid  for  a  privatized 
company  can  reasonably  be  attributed  to 


Federal  Regjgter  /  Vol.  58.  No.  130  /  Friday.  July  9    1993  /  Notices 


37263 


prior  subsidies,  that  portion  of  those 
subsidies  will  be  extinguished. 

There  is  no  guidance  in  the  statute, 
legislative  history,  or  case  law  as  to 
what  proportion  of  the  purchase  price  of 
a  privatized  company  should  be 
attributed  to  prior  subsidies.  Nor  have 
the  parties  to  the  investigation  had  an 
opportunity  to  submit  comments  on  this 
particular  issue.  Given  this  sit'oation.  we 
have  decided  that  in  attempting  to 
estimate  that  portion  of  the  purchase 
price  attributable  to  prior  subsidies,  the 
most  reasonable  approach  is  to  look  at 
the  following  proportion — the 
privatized  company's  subsidies  to  the 
compemy's  net  worth — i:)uring  the 
period  from  1977  (the  earliest  point  at 
which  subsidies  with  benefits  remaining 
countervailable  in  this  investigation 
cou'd  have  been  bestowed)  until  the 
date  of  the  privatization.  We  computed 
this  by  tr.king  the  simple  average  of  the 
ratio  of  aliw.ahle  subsidies  received  by 
the  compariy  in  each  year  over  the 
company's  net  worth  in  that  year.  The 
simple  average  of  the  ratio*  of  Siibsidies 
to  net  worth  serves  as  a  reasonable 
histonc  surrogate  for  the  perron t  that 
subsidies  constitute  of  the  overall  value, 
i.e.,  net  worth  of  the  company.  We  then 
multiplied  the  average  ratio  by  the 
purchase  price  to  denve  the  portion  of 
the  purchase  price  attributable  to 
repayment  of  prior  subsidies,  Finally, 
we  reduced  the  benefit  streams  of  the 
prior  subsidies  by  the  ratio  of  the 
repayment  amount  to  the  net  present 
vaJue  of  all  remaining  benefits  at  the 
time  of  privatization. 

To  illustrate,  consider  a  company 
with  $60  in  remaining  subsidies  that  is 
sold  for  $72.  .Assume  that,  between  1977 
and  the  date  of  privatization,  subsidies 
averaged  V4  of  the  company's  net  worth. 
In  that  case,  V4  of  the  purchase  price 
($54)  would  be  attributed  to  repaying 
those  subsidies,  reducing  them  from  $60 
to  $6.  If  the  average  subsidies  to  a 
company  during  the  period  from  1977  to 
the  date  of  privatization  exceeded  the 
average  net  worth  of  the  company,  then 
the  entire  purchase  price  would  be 
treated  as  a  repayment  of  those 
subsidies.  For  example,  a  company  with 
$200  in  residual  subsidies  and  an 
average-subsidies-to-net-worth  ratio  of 
2/1  that  was  sold  for  $70  would  have 
tne  entire  $70  purchase  price  appUed  to 
repay  the  prior  subsidies,  reducing  them 
from  $200  to  $130, 

The  estimate  so  obtained  of  the 
proportion  of  prior  subsidies  repaid 
through  privatization  is  the  most 
reasonable  that  we  have  been  able  to 
devise.  Although  the  "a!!-or-nothing" 
alternatives  proposed  by  respondents 
and  petitioners  avoid  difficult  allocation 
problems  inherent  in  the  Department's 


approach,  they  are  dependent  on 
assumptions  which  we  believe  are 

incorrect, 
Respondents'  argument,  that 

pnvatization  automatically  extuiguishes 
prior  subsidies,  rests  on  the  assumption 
that  subsidies  must  confer  a 
demonstrated  benefit  on  production  in 
order  to  be  countervailable.  They  proffer 
that  since  the  fair  market  pnce  must 
include  any  remaining  etxinomic  benefit 
from  the  subsidies,  privatization 
e.xtmguishes  all  remaining  unamortizt^d 
s'ibsidies.  As  noted  above,  this  is 
i-ontnirv  to  tiie  C\T)  law,  m  which  is 
emboiicied  the  irrebLttabie  presumptiun 
that  nonrfKumrig  subsidies  benefit 
mer^hanrii.se  prcdjcied  by  the  recipient 
over  time. 

In  sum,  the  cour.tervailaiiie  subsidy 
(and  the  amount  of  the  subsidy  to  be 
allocstpd  over  time)  is  fixed  at  the  time 
the  government  provides  iXte  subsidy. 
The  privatization  of  a  govemment- 
owned  compjany ,  per  se,  does  not  and 
cannot  eliminate  this  countervailability. 
.*.s  explained  above,  the  statute  does  not 
p*jrmit  the  amount  of  the  sAibsidy, 
including  the  allocated  subsidy  stream, 
to  be  reevaluated  based  upon 
subsequent  evpnts  in  the  marketplace. 

Regarding  respondents'  contention 
that  ending  government  subsidization  of 
produaion  through  privatization  i.s  a 
rnaior  policy  goal  of  the  United  States. 
we  do  not  disagree.  However,  that 
policy  is  separate  and  apart  from  the 
.statutcr},'  previsions  of  the  CXU  law  and 
the  Department's  application  thereof.  As 
such,  the  Govpmment's  policy  to 
encourage  pnvfttization  cannot  impinge 
upon  the  statutory  rc'quirements  ot  the 
CVD  law  which  is  designed  to  provide 
remedial  rehef  to  domestic  industries 
materially  injured  by  reason  of 
subsidized  imports. 

In  respect  ',0  rt'Spondents'  reference  to 
Li.me  from  Mexico,  we  note  that  It  was 
only  8  preliminary  determination  and, 
therefore,  doe*  not  represent  the 
Departments  final  thinking  on  the 
matter.  Further,  OCTG  from  Canada 
involved  a  situation  where  a  company 
had  become  def-jiici  and  non- 
operational.  Its  assets  were  disposed  of 
through  a  bankruptcy  proceeding.  This 
IS  a  unique  situation  not  involving  the 
sale  of  an  ongoing  operating  company 
exporting  subsidizi+d  merchandise  to  the 
United  States,  That  is  not  the  case  in 
any  of  the  current  steel  investigations. 
Also,  m  neither  of  these  cases  was  the 
issue  of  "privatization"  specifically 
before  the  Department 

In  the  current  steel  cases,  however, 
the  issue  of  "privatization"  is  squarely 
before  the  Department  In  addition,  the 
Department  has  now  had  the  benefit  of 
numerous  and  lengthy  comments  from 


interested  parties  spec:! fir jiUv 
addressing  ttus  issue  Moret.)VHr,  tr.e 
r.)epart.ment  is  not  preciudt»d  from  wvnr 
.rHConsidenng  its  position  in  light  uf 
'...hanging  cirx.,-dni stances.  Sne  Has!  v 
Suihvan.  IDS  Ct.  1756.  1769  n^yi, 
G.ven  the  signific.-enc»  of  this  i^hio-  'lie 
I.>epartjnent  has  reviewwi  h.I  ,:.-f  u*»- 
(...timmonts  ."iubmi'ttw.i  111  tne  i  ours*;  i,,f 
•he.se  investigatKtris  anci  Uns 
reconsidered  its  previous  dw^isici.n* 
i:.vaK",,r.g  privatization  '>-pe  s;tiia'.:uiis. 
The  D^paninHni's  new  rh.iikin^j 
n'k'ir':i:i)i  ■f:.ir,\  i-':?j^'..rA:  is  '-ij;  itu*  ;a 
aeiaii  eo„\'e  "I ._  \:.ti  exj-ii".  "..f!*  ihe 
approach  adopted  here  6;vi.rtbly  is 
inconsistent  wi;h  j,nu'- iim  .,s,i,,.r.s  such 
decisions  ar«  su;,>t*rs^'!,iH.:  t  \  1  u: 
conclusions  here 

Finally,  because  the  Department  is 
countervailing  no  more  than  the 
allocated  amount  of  the  original 
subsidy,  and,  indeed,  may  even 
countervail  les«  h*^  h  'vrsxilX  of 
privatization,  us  approach  to  the  issue 
of  privatization  is  fully  in  accord  with 
Art.  V]{3)of  theGATT  1:.  1  Ar^  4(2) 
of  the  GATT  Subsidies  !  .•^or  w'l:  _n 
require  that  no  couotervaihng  duty  be 
levied  on  an  imported  product  in  excess 
of  the  subsidy  found  to  exist.  t 

Petitioners  argu-er'  -':.«! 
privatization  does  it!     ■  •  '  .  n  r 
subsidies — isincorreii  t««,js*    •  :  mks 
not  accotmt  for  the  fsci   imi   tie 
company's  new  o\^Tii'n,  ;.:♦■  \-;,r*;>:-..!y 
certain  to  repay  at  l^-h,^;  h  ,...  ir,ii,.',  r.f  it,ie 
subsidy  as  piart  of  ine  pu."_iiiist  priui. 
Petitioners  answer  this  objection  by 
saying  that  the  company,  rather  than  the 
owners,  must  repay  the  subsidy,  but  this 
is  not  persuasive.  As  discusvi  i  rttHjve, 
we  believe  the  distinct! nn  t»«'  w^^^n 
owners  and  companies  s  :,'  nik.:  valid, 
is  by  no  means  so  abac  It    :u>t  i.ie 
financial  position  of  ov»  riMr^  ana 
companies  are  independent 

Petitioners  fa:  lure  to  attribute  any  of 
the  purcha>t  ^.r    e  |  *i.d  for  a 
govemment-ov*  ,r-,:  ;  -m  to  the 
repayment  of  pr.  jr  sau&idies  would 
result  in  excessive  repayment  of 
subsidies.  For  example,  assume  that  the 
government  buys  a  company  for  $100 
and,  in  that  same  year,  giv-r  tj.ht 
company  a  $60  subsidy.  One  vmu  ukiur, 
when  the  remaining  countervailable 
amount  of  the  subsidy  has  declined  to 
$50,  the  government  sells  the  company 
for  $140.  which  also  is  the  company's 
net  worth  in  that  vear  I  'nder 
petitioners' thei.rv    i!ie -enaaining 
amount  of  the  subsidy,  i.e.,  $50,  is  not 
a^ected  by  the  privatization  and  must 
be  repaid  by  the  company  in  full  in 
order  to  be  extinguished.  But  this  would 
leave  the  government  with  $190.  The 
extra  $40  could  only  be  described  as 
profit  to  the  government 
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Interested  Party-  Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  privatization 
issues  whic±i  have  not  been  previously 
addressed  m  this  notice  or  in  ether 
notices  are  addressed  below. 

For  purposes  of  Lne  comments 
received  by  interested  parties,  we  use 
the  term  "respondents  '  to  refer 
collectively  to  all  respondents,  rather 
than  refemng  to  each  party 
individually  However  individual 
parties  are  identified  when  a  comment 
is  country-specific  :n  nature 

Comment  1  Petitioners  have  argued 
that  subsidies  '^annot  be  expurged 
through  privatiiation  because  Lne 
distortion  created  by  past  subsidization 
still  continues  (lives  on)  m  th.^ 
productivp  o?p'icity  of  Lhe  coiripiny 
They  define  market  distortion  as  what 
happens  "when  r«so'urces  that  would 
otherwise  have  gone  to  different  uses  in 
the  economy,  *   *   "  (are)  instead  *  •  * 
employed  to  create  ass^^ts  "  In  their  view 
such  assets  would  not  have  existed 
except  for  the  btsfowal  of  subsidies. 
Therefore,  pnvatizatiori,  beci^use  it 
cannot  now  r»-allocate  to  their  most 
efficient  use  'h":^  resoarres  used  in  the 
past  which  crya>'d  L'le  capacity  a:  issue, 
can  have  no  sffuct  on  prior  subsidies. 
The  distort,! on  continues  even  though  a 
purchaser  pays  a  n:aricet  price,  precisely 
because  the  excess  capacity  continues  to 
exist  in  the  company  the  day  after 
privatization  exactly  as  it  did  the  day 
before, 

Petitioners  argue  that  the  CVTD  law, 
which  was  designed  to  protect  our 
domestic  Lndustnes  from  the  unfairly 
enhanced  competitiveness  that 
subsidies  bestow,  requires  iha-  m  a 
circumstance  suca  as  pr.vaUzation, 
subsidies  can  only  be  terminated  when 
the  initial  market  distortion  which 
created  excess  productive  capacity  is 
corrected,  and  that  this  correction  can 
only  occur  if  and  when  the  companv 
(and  not  the  owners]  repays  the 
remaining  subsidy  irr.vin*  to  ±e 
government  by  takir.g  on  debt  as 
opposed  to  equity  in  petitioners'  view, 
the  resulting  debt  oblualion  will  serve 
to  offset  or  correct  the  distortion 
because  it  wtII  necessitate  an  additional 
cost'burden  to  actual  prod  jctnn. 

DOC  Position  We  disagree  witn 
petitioners'  position.  Whue  the  CVD  law 
contains  an  irrebuttable  presumptior. 
that  sxibsidies  bestow  a  competitive 
benefit  upon  the  production  of  a 
company,  it  does  not  follow  that  the 
statute  requires  us  to  somehow 
"correct"  market  distortions  which  may 
have  occurred  due  to  the  provision  of 
subsidies,  beyond  countervailing  the 


benefits  received  The  CVD  law  is 
designed  to  provide  remedial  relief  as  a 
result  of  subsidies,  it  is  not  intended  to 
recreate  the  fx  ante  conditions  that 
existed  pnor  to  the  bestowal  of  such 
subsidies  Indeed  the  remedy  provided 
by  law,  addiiional  duties,  does  nothing 
to  eliminate  flxcess  rapacity  caused  by 
the  subsidiza'ion  Thus,  there  is  no 
reason  to  require  ll:e  recipient  of  Lhe 
subsidies  to  correct  the  distortion  in 
order  to  avoid  or  hft  the  duties. 
Accordingly,  as  axplainea  above,  the 
CVD  law  is  concerned  with  the 
identification,  measurement,  and 
allocation  of  subsidies  at  Lhe  time  of 
receipt.  As  part  of  our  administration  of 
the  law,  we  have  determined  that  there 
must  be  an  allowance  for  the  repayment 
of  prior  subsidies.  See,  eg  ,  Final 
Affirmative  Countervailing  Duty 
Determination:  Pure  and  Alloy 
Magnesium  from  Canada.  57  FR  30946 
(July  13. 1992).  In  the  context  of 
privatization,  we  have  concluded  that  a 
payback  to  the  government  by  the  new 
company  or  its  owoiers  (which  we 
regard  essentially  as  one  and  the  same 
in  these  circumstances),  regardless  of 
how  it  is  patterned,  can  indeed  repay  at 
least  some  amount  of  the  subsidies 
remaining,  as  calculated  according  to 
the  Department's  methodology.  The  fact 
that  the  productive  capacity  may  have 
been  created  or  continues  to  exist  is  an 
irrelevant  inquiry  and  beyond  the  scope 
of  the  law. 

Comment  2:  Petitioners  argue  that  if 
the  Department  were  to  determine  that 
the  sale  of  a  government-owned 
company's  shares  at  a  fair  market  price 
extinguishes  previous  subsidies,  ifien 
the  sale  of  publicly  traded  shares  at  a 
fair  market  price  must  also  extinguish 
any  previous  subsidies.  Petitioners 
argue  that  the  Department  would  be 
required  to  track  the  trading  of  public 
shares  of  companies  under  investigation 
to  determine  the  point  at  which 
company  ownership  changHs  hands. 
Petitioners  contend  that  this  approach  is 
contrary  to  the  intent  of  the  CVD  law, 
and  an  invitation  to  circumvention,  as 
well  as  administratively  impossible. 

ZXX? Position.  Petitioners  concern  is 
unfounded.  The  issue  addressed  is 
whether  the  benefit  from  prior  subsidies 
is  extinguished  as  the  result  of 
privatization.  The  trading  of  stock 
normally  involves  private  parties.  Under 
these  circumstances,  the  issue  is  not  the 
repayment  of  subsidies,  but  rather  their 
allocation. 

Comment  3  (Mexico):  Petitioners 
argue  that  if  AHMSA's  privatization 
were  to  be  evaluated  on  the  basis  of  the 
respondents'  primary  theory  in  support 
of  the  elimination  of  subsidies  at 
privatization,  i.e.,  the  sale  of  a  company 


at  fair  market  value,  it  would  fail. 
Petitioners  assert  that  the  price  paid  to 
the  COM  for  AHNISA  was  not  Lhe  fair 
market  value  of  AHNISA  because  the 
highest  bid  did  not  win  the  aucUcn. 
Petitioners  argue  tJiat  by  considering 
promises  of  post-privatization 
investment,  the  GOM  considered  factors 
other  than  the  fair  market  value  of 
AHMSA.  In  addition,  petitioners  urge 
that  the  Department  reject  respondent's 
claim  that  because  the  price  paid  was 
within  the  range  of  values  specified  in 
the  independent  appraisals 
commissioned  by  the  COM,  fair  mfliket 
value  was  paid  .^or  AHMSA.  Pptitioners 
argue  that  the  range  of  values  mentioned 
by  respondents  is  uncieax  and  the  price 
accepted  by  the  GOM  does  not  reflect 
the  fair  market  va'ue  of  AHMS.\. 
Petitioners  argue  tliat  even  had  the  bid 
chosen  been  w  ithin  ihe  range  cf  values 
determined  by  'uhe  appraisals,  th:i  does 
not  alter  the  fact  that  the  bid  selected 
was  n(;t  the  hichf>st  cash  bid. 

Respondent  ;.',.nce::ds  that  the  price 
paid  for  .\I-t>,lSA  refl^^'ed  Ai-LV{SA's 
fair  market  value  Respondent  asserts 
that  the  bidding  urocess  was  hi^  and 
open,  and  that  all  parties  had  equal 
access  to  AWvlSA's  confidential  data. 
Respondent  cites  the  Preliminary 
Results  of  Chanjred  Circumstances 
Administrative  Poview:  Lime  from 
Mexico,  54  FR  1753  (January  i:*,  1939), 
wnere  the  I>:partmei:t  fou,id  that  the 
Mexican  privatization  program  was  an 
"open,  competitivo  bidding  process." 
Respondent  argues  that  the  price  paid 
by  G.-VN  was  within  the  range 
established  by  indepandent  appraisal 
firrris  contracted  to  dotermine  AHMSA's 
worth.  Therefo'p.  fair  market  value  was 
paid  bv  AHMSA's  purchaser. 

DOC  Position  As  outlined  above,  we 
dyterir.ine  that  some  portion  of  the 
remainirg  subsidies  received  prior  lo 
privatization  will  be  repaid  th.^ough 
privatization  (ns  long  as  the  company  is 
not  given  away).  The  methodology 
described  above  has  been  acplied  to  all 
total  and  part.ial  privatizations  at  issue 
in  these  invest'gations.  Given  the 
Department's  methodology,  petitioners' 
end  respondents'  concerns  recardmg 
whfither  or  not  the  sale  of  AHNiSA  was 
at  a  fair  market  price  are  irrc-ievant  To 
the  extent  that  the  purcha=;e  price  may 
hf.ve  been  lower  Lhan  the  offer  m-ide  by 
a  different  bidder,  corry^pondingly  less 
of  any  pre-existing  subsidies  were 
repaid. 

Connment  4  (Mexico j:  Reipondent 
argues  lliat  even  if  CAN  had  paid  some 
amount  less  than  fair  market  value  for 
AFLVISA,  some  amount  of  previously 
bestowed  subsidies  should  be 
extinguished  due  to  the  sale. 
Respondent  submits  that  the  difference 
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between  the  price  paid  for  A.HMSA  and 
AHMSA'8  fair  market  value  would 
establish  the  value  of  any  remaining 
subsidies.  Respondents  argue  that  the 
sale  of  AHMSA  represents  nothing  morn 
than  the  sale  of  goods  by  the  GOM 
Respondent  suggests  that  this  approai  h 
is  consistent  with  the  Department's 
established  practice  with  respect  to  the 
government's  sale  of  a  jjcx-kI  or  service. 

DOC  Position  As  outlined  above,  v.e 
determine  that  seme  portion  of  the 
remaining  subsidies  recHived  prior  to 
rrivatization  will  be  repaid  through 
privatization.  The  methodology 
de.scrlb«d  above  has  been  applied  to  all 
total  and  partial  privatizbficus  at  i«sue 
in  thp.se  investigaMon?  We  determine, 
•hen,  that  e  portion  of  AH.MSAs  ^.^ilt; 
p.ice  does,  m  effort,  r?aa;;  a  portion  of 
the  subsidies  bef  to w*-(J  o;i  \KMS.'\ 
previous  to  pnvatizatiin. 

CorTiPjfnt  5  <Br?,zih  Krspondent 
C'^nt^-r.J."  that  equity  i:-  a  liability,  not  an 
asset,  and  in  Lhe  case  of  a  liability  the 
cour.tf  -.aiifible  benefit  is  not  the  fact 
th?t  the  company  has  acquired  an  asset 
for  less  than  market  value,  but  that  the 
company  has  been  granted  access  to 
funds  on  non-market  t*-.''.'ns  Because  the 
company  does  not  ov-t.  t:e  capital, 
respondent  argues  that  a  repayment  to 
the  government  would  not  entail  the 
company  paying  back  the  monies. 
Rather  the  CJepartment  should  focus  on 
v.hf  the:  and  when  a  transfer  of 
ownersh'p  of  the  company  itself  alters 
the  tenuis  of  the  company's  access  to 
funds.  If,  after  privatization,  the 
compG'-y  relies  on  cepital  obtained  on 
terms  c  onsistont  wiih  the  market, 
respondent  argues  that  subsidies 
granted  prior  to  privatization  will  be 
ex1ingi:i':h--d. 

DOC  Fositicn:  As  noted  in  tlie 
privati/otiou  discussion  above,  we 
countervail  the  value  of  subsidies  at  the 
time  they  are  provided  on  terms 
inconsistent  widi  commercial 
con.5ider8tions,  without  regard  to  their 
use  or  effect  en  the  subsidized 
company.  The  provision  of  equity  is,  in 
virtualiy  all  ca.ses,  a  non-recurring 
subsidy  under  the  Department's 
calculation  meLhodclogy  Therefoie, 
coonter/aildbie  equity  infusions  arrs 
allocated  over  the  useful  life  of  assets  m 
the  relevant  industry;  in  Uiis  case  15 
years.  Although  the  nature  of  equity 
may  be  different  than  the  nature  of  other 
countervailable  actions,  in  the  interests 
of  consistency,  we  see  no  reason  to  treat 
the  provision  of  equity  differently  than 
other  subsidies  with  respect  to 
privatization.  Whether  or  not  the 
company  "owns"  the  capital,  it 
certainly  has  it,  as  it  has  money  from 
grants  and  loans.  In  addition,  whether 
or  not  at  some  time  after  the 


countervailable  provision  of  equ,tv,  a 
company  gains  access  to  capitai  on 
commercial  terms,  is  not  releveni  to  the 
countervailabihty  of  equity  previously 
p-evided  on  terms  inconsistent  with 
ccrnT.ema!  r:'-iisi derations 

CcfTimpnt  6  iPrtin''  Respondent 
argues  that  the  combin.a'inn  of  a 
valuation  process  con'^ acted  by  two 
independen?  consulting  entities  and  the 
Vile  of  equitv  in  an  auction  process 
ensures  that  'he  privatization  of 
USEMINAS  \vas  at  market  value. 

DOC  Position:  Respondent's  concerns 
regarding  whether  or  not  the  sale  of 
USIMINAS  was  made  at  a  fail  market 
price  is  not  relevarit  under  the 
EH-partments  methodology. 

i>>mTnent  7  (Bmzil):  Respondent 
argues  that  even  if  the  Department 
decides  that  repayment  of  the  full 
amotint  of  equity  received  by  the 
company  prior  to  privatization  is 
necessary  for  subsidies  to  be 
extinguished,  the  sale  of  USIMINAS 
exceeded  the  total  amount  of  subsidies 
received  by  USIMINAS.  Respondent 
argues  that  the  use  of  a  number  of 
currencies  in  the  privatization  process 
does  not  alter  the  fact  that  the 
government  recovered  the  full  amount 
of  its  equity  investment  through 
privatization.  In  fact;  through 
privatization,  the  government  not  only 
received  its  full  investment,  it  received 
a  reasonable  return  on  its  investment. 

DOC  Position:  As  outhned  above,  we 
determine  that  some  portion  of  the 
remaining  amount  of  subsidies  received 
prior  to  privatization  will  be  repaid 
through  privatization.  The  methodology 
described  above  has  been  applied  to  all 
total  and  partial  privctis^ations  at  issue 
in  these  investigations.  Given  the 
Department's  methodology,  petitioners' 
and  respondents'  concerns  about  the 
amount  of  equity  received  by  the 
company  prior  to  privatization  is  not 
relevant  to  the  Department's 
privatization  analysis. 

Comment  8  (Brazil):  Respondent 
argues  that  the  distinction  the 
Department  draws  in  its  privatization 
memorandum  between  repayment  of 
subsidies  to  tha  government  and 


recovery  of 


T.ne  s; 


)sidy  amount  through 


pnvatization  is  meaningless. 
Respondent  ar^gues  further  that  the 
financial  strurture  of  USIMINAS  would 
be  Lhe  same  whether  it  repaid  the 

government  investn-^ci.t  pr:,)rto 
privatization  or  the  go\  eminent 
recovered  its  investment  through  the 
sale  of  its  equity  throu.>;h  privatization. 

LKX:  Position  We  agree  with 
respondent  and  our  de("'sicn  vvith 
regard  to  pnvatization's  impact  on  the 
countervailabiiity  of  pre-privatization 
subsidies  reflects  this  ag.-M?mt<nt  The 


r-'^rtartrnent  s  r:nv8'.,z«i'i!';r,  methodology 
i'-nvidns  thai  surisi'Tie^  '.rt^vtowed 
previous  to  pr.vatiza*!  j:   ia  ;!  be  repaid, 
at  least  in  par   •hrt'^Jk:-  ; -iin'iz.ation. 
However,  :f  a  ^  ;HT,}>a,'"\  v*"(-^(-  * 
dociunentit'  'vpfivnif  i    f  t.'ie  residual 
value  of  subsidies,  stparait;  and  apart 
from  privatization,  the  Department 
would  have  to  consider  such  a 
repayment  event  on  its  owm  merits. 

Comment  9  (New  Zealand): 
Respondent  argues  that  in  its 
preliminary  determination,  the 
Department  neglected  to  take  into 
account  the  money  the  GONZ  received 
when  it  sold  its  entire  interest  in  New 
2:ealand  Steel,  Ltd.  (NZS)  to  Equiticorp. 
If  the  Department  erroneously 
determines  that  previously  bestowed 
subsidies  are  not  extinguished  by  NZS's 
privatization,  the  Department  should 
offset  any  remaining  subsidy  amount  by 
the  amount  that  the  GONZ  received  for 
its  ordinary  shares  as  well  as  for  its 
preference  shares. 

DOC  Position:  We  disagree  with 
respondent.  The  respondent's  approach 
would  require  the  Department  to 
allocate  the  entire  purchase  price  for 
NZS  to  the  repayment  of  subsidies.  This 
assumes,  which  we  do  not,  that  NZS,  at 
the  time  of  privatization,  consisted  of 
nothing  but  subsidies.  However,  as 
outlined  above,  we  determine  that  some 
portion  of  the  remaining  amoxmt  of 
subsidies  received  prior  to  privatization 
will  be  repaid  through  privatization. 
The  methodology  previously  described 
has  been  applied  to  all  total  and  partial 
privatizations  in  these  investigations. 

Restructuring 

Issues 

Over  the  past  fifteen  years,  steel 
companies  in  at  least  eight  countries  in 
these  investigations  (Austria,  Belgium, 
Germany,  Italy,  New  Zealand,  Spain, 
Sweden,  and  the  United  Kingdom)  have 
undertaken  some  form  of  corporate 
restructuring  The  restructuring 
activities  pursued  in  these  countries 
have  taken  many  forms  including 
internal  corporate  restructurings, 
mergers,  acquisitions,  the  spin  off  of 
assets  to  joint  vent\ires  and  unrelated 
private  parties,  and  the  closure  of 
production  faciUties. 

In  determining  the  impact  of  different 
corporate  restructuring  activities  on  the 
treatment  and  calculation  of  subsidy 
benefits,  the  Department  identified  the 
following  issues  as  requiring  attention: 

(1)  What  types  of  restructuring 
"transactions"  warrant  an  allocation  of 
previously  received  subsidies? 

(2)  When  previously  received 
subsidies  are  allocated,  what  should  the 
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buis  of  tlie  allocation  be,  relative  sains 
or  relative  booi^  value? 

(3)  What  portion  of  a  sales  pncs  ii> 
allocable  lo  tiie  prior  owner's  subsidies^ 

(4)  What  daDominator  should  be  usf  d 
to  calculate  the  net  subsidy? 

(5)  What  effect,  if  any.  doea  a  plant 
closure  have  on  the  coiiUnued 
countervailability  of  previously  received 
subsidies? 

(8)  Are  payments  received  for  the 
closure  of  production  faalities 
countervailable'' 

Discussion  | 

1  Types  of  Rsstructuring 
"Transactions"  and  the  Allocation  of 
Previously  Received  Subsidies 

A.  Internal  Corporate  Restrjcturing 
One  type  of  restructuring  activuy  is  the 
corporate  reorganizaUon  in  which,  most 
typically,  assets  are  shifted  amongst  and 
between  various  related  corporate 
entitiaa.  New  corporate  structures  and 
relationships  are  established  through 
the  liquidation  of  corporate  entities  the 
creation  of  new  corporate  entities,  and 
the  "sale"  or  transfer  of  assets  betwetjii 
sufJi  related  entities.  No  truly  "outside" 
parties  enter  the  corporate  organization; 
rather,  a  new  "web"  of  corporate 
relationships  is  created  between  old  a:;  1 
new  corporate  entitiyfi  However, 
regardless  of  what  changes  occur  m  *.he 
corporate  strjctuie.  the  ultimate 
shareholder  remains  uncharij^ed.  In 
these  investigations,  both  state-owned 
companies  and  privately-held 
companies  have  undertaker.  «uch 
internal  corporate  restrjrturings.  This 
type  of  restructuring  occurred  with 
state-owned  companies  'n  Austria.  Italy. 
and  Spain.  It  occurred  wiih  pnvately- 
owned  companies  in  Belgium  and  Italy. 

In  Austria,  fcr  example,  the  state- 
owned  steel  company,  VA.\G,  ha.s 
always  been  owned  by  the  state -cwned 
company  (OIAG)  which  has  holdirij^s  in 
many  different  Austrian  industries. 
Until  ia«7,  \'\.\G  was  both  a  holding 
company  fcr  other  companies  and  a 
productive  enterprise  with  [hrwi 
separate  divisions.  !l  then  became  solely 
a  holding  company  by  spinning  off  its 
divisions,  mcorporeting  them,  and 
directly  holding  each  of  its  productiva 
enterprises.  Subsequently,  it  mdirsctly 
controlled  its  productive  enterpnses 
through  another  holding  compa.ny  it 
created.  More  recently,  another  holding 
company  was  created.  IBVG.  whuJi  later 
became  Austnan  Industries,  which 
supplanted  V,\AG.  As  of  1990,  VAAG 
had  no  significant  holdings  of  its  own. 
but  its  sole  shareholder  remained  the 
state-owned  holding  company  OIAG. 
OIAG  still  exercised  control  through 
Austrian  Industries  over  the  same 
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entities  '^hirh  it  had  controlled  through 
V,\AG 

In  Italy.  Insiituto  p^r  la  Riacostruzione 
Industriala  (IRJ),  a  public  agency  of  the 
Italian  Government,  exercised  control  of 
•.he  s!rt!e-oA'ne<i  steel  producing 
eii'e.rpnse.s  through  the  state-owned 
holding  company  for  the  steel  sector. 
Finsider  Throughout  the  1980s, 
Finsider  liqmdatwi  and  created  various 
corporate  entiti«s  Itaisider  previously 
was  the  mrporate  entity  wtiich 
produced  nierr.handi.se  subject  to  these 
inVwstigations  It  was  p'aced  into 
liquidation  and  su(u.eeded  by  Nuova 
Itaisider  whuh  w  ;s  owned  by  Finsider 
and  Itaisiaer-  itaiaidar  eventually  "sold" 
its  shares  in  Nuova  Itaisider  to  Finsider. 
Nuova  Itaisider  was  eventually 
liouidated  and  hrfisider  reemerged 

Further  changes  were  made  to  the 
corporate  structure  but  one  fa(.t 
remained  constant.  All  companies  were 
held  by  IRI.  a  state-owned  holding 
company,  through  its  subsidiary 
Finsider,  a  holding  company  fur  state- 
owned  steel  companies  In  19*9 
Finsider  was  liquidated  and  succeeded 
by  Ilva. 

In  Spain,  a  government-owned  entity 
(AHM]  sold  a  subsidiary  which 
produced  cold-rolled  steel  to  another 
government-owned  steel-producing 
entity  (ENSIDESA).  Each  of  these 
entities  was  owned  by  INI.  a  state- 
owned  holding  company. 

In  Belgium,  the  companies  involved 
in  the  internal  corporate  restructuring 
were  privately-held.  In  1989,  Phenix 
Works,  a  producer  of  coated  me»a! 
products  and  a  wholly-ov/ned 
subsidiary  of  Cockerill  Sarabre,  was 
merged  with  Cockerill  Sambre  Before 
the  merger.  Cockerill  Sambre  produced 
hot-rolled  and  cold-rolled  flat  products 

In  Italy,  a  similar  restrut;tunng 
occurred  with  AFL  Falck.  a  pnvately- 
held  company.  Until  1990,  Al'L  Falck 
was  concurrently  a  manufactonng 
company,  with  divisions  producing 
steel  strip,  steel  plate,  and  stoel  tubes 
and  a  holding  company  for  various 
subsidiaries,  one  of  which  produced  a 
steel  product.  In  1990,  AFL  Falck 
became  strictly  a  holding  company  by 
spinning  off  and  incorporating  its 
former  divisions  as  subsidiai-ies.  As  part 
of  Falck's  restructurin:^,  Ilva  purtiia.sed 
a  vary  small  share  of  the  company 

In  New  Zealand,  the  government 
entered  into  a  joint-venture  agreement 
with  New  Zealand  Steel  (NZS)  as  a  60 
percent  shareholder  (NZS  had  40 
percent).  Although  NZS  w^s  a  private 
company,  the  government  was 
represented  on  the  NZS  board  of 
directors. 

The  purpose  of  the  joint  venture, 
named  NZiS  Development,  was  to  &.v\z\ 


NZS  to  construct  additional  production 
facilities  that  would  make  NZS  a  fully 
integrated  producer.  The  legal  structure 
of  the  project,  a  separate  corporate 
entity  in  which  NZS  had  minority 
ownership,  in  no  way  implies  that  the 
joint-venture  was  expected  to  operate  as 
a  separate  company  nor  to  generate  sales 
independently  of  NZS.  The 
development  was  legally  structured  as  a 
corporation  solely  to  shield  NZS 
stockholders  from  the  impact  of  the 
large  amount  of  debt  that  would  have 
been  incurred  In  tne  start-up  f)enod  of 
the  project. 

Subsequently,  while  the  ass^^ts  wore 
still  incomplete,  the  two  partners  agreed 
to  (1)  dissolve  the  joint  venture,  (2) 
transfer  the  assets  and  a  frartinn  of  the 
cutstanding  liabilities  to  NZS  ['i]  have 
the  government  lake  responsibility  for 
repayment  of  the  bulk  of  the 
outstanding  debt,  and  (4)  issue  to  the 
government  shares  in  NZS  that  would 
give  tne  government  81  2  p^-rr.er.t 
ownership  share  in  the  consolidated 
company,  NZS.  See  the  New  Zealand- 
specific  comments  below  for  a 
discussion  of  the  IDepartm.ent's 
determination  with  respect  to  this 
restructuring. 

In  regard  to  the  type  of  restructuring 
described  above,  the  Department  has 
received  very  few  ccmments  from 
interested  parties  suggesting  that  the 
"sale"  or  transfer  of  assets  among 
related  entities  constitutes  a  true  sale 
and  that  previously  received  subsidies 
have  been  paid  back  or  extinguished. 
An  exception  is  in  Italy  Durir.j;  tl,e 
course  of  the  Italian  investigation,  the 
state-owned  respondent,  Ilva  n.ade  the 
argument  that  it  "purchased"  (.e.-tain 
assets  of  Finsider's  at  a  court- 
determined  market  price.  It  claimed  that 
any  countervailable  benefit  v.  as 
extinguished  by  this  transaction. 

In  the  instant  invastigations.  the 
Department  has  not  considered  internal 
corporate  restructurings  thfit  transfer  or 
shuffle  assets  among  related  parties  to 
constitute  a  "sale"  for  purposes  of 
evaluating  the  extent  to  which  subsidies 
pass  through  from  one  party  to  another. 
Legitimate  "sales."  for  purposes  of 
evaluating  the  pass-through  of 
subsidies,  must  involve  unrelated 
parties,  one  of  which  must  be  privately- 
owned  A  sale  is  necessary/  to  our  pass 
through  analysis,  because,  as  explained 
in  the  Privatization  section  of  tiiis 
Appendix,  a  sale  can  give  rise  to 
repayment  of  subsidies.  In  the 
restructurings  described  in  this  section, 
the  purchaser  and  oumer  of  the  entity 
are  ultimately  the  same  and  there  can  be 
no  repayment  of  subsidies. 

In  uie  case  of  New  Zealand,  we 
determine  that  a  reallocation  of 
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previously  received  subsidies  should 
not  occur  for  two  reasons.  First,  because 
the  transaction  under  consideratjon  was 
not  a  sale  b*»tween  unrelated  parties,  but 
rather  a  seitiemenf  between  two  related 
parties  (in  the  joint  venture).  Second, 
because  the  government  has  a 
sigr<ificant  majurity  interest  in  both 
entities  involved  in  ihe  transaction  It 
had  60  percent  interest  m  the 
development  company  pnor  to  the 
transaction;  it  owns  82  percent  of  the 
consolidated  compdny  after  the 
transaction.  Therefore,  all  subsidies 
bestowed  on  N7.S  Fteveiopment  are 
passed  through  to  NZS 

.Kn  important  issue  v.\lh  respect  to 
these  t\-pe8  of  reslructunngs  is  the 
relationship  between  restructunng  and 
the  Department  s  fjIhs  for  tying 
subsidies  See  Vi  QTi  355  47. 

When  a  company  ref:eives  a  general 
subsidy,  the  Dfipirtment  does  not 
attempt  to  "trace"  or  establish  hav,  the 
subsidv  wa.?  used.  The  countervailabie 
benefit  is  not  tied  to  the  production  or 
sale  of  a  partirular  product  or  products 
Nor  IS  it  tied  to  th?  sale  of  products  '.o 
a  particular  market   Instead,  the  benefit 
is  allocated  to  all  products  produced  by 
the  firm.  See  19  CFR  355  47(c)(1). 

However,  there  Rre  instances  in  wh;r.h 
the  Department  mey  determine  that  a 
countervailabie  bene^>  is  tied  to  the 
production  or  .sfcle  of  a  particular 
product  or  product,s.  For  example,  in 
Final  Affirmative  Countervailing  Duty 
Detenninauon:  Cer*8>n  Carbon  Steel 
Products  from  Austria,  50  FR  33,369 
(August  19.  19H5).  VAAG  was  required 
to  transfer  a  pcrticn  of  the  equity 
infusiros  it  received  lo  an  affiliated 
company  The  Department  found  these 
benefits  to  be  tied  to  the  affiliate  s 
production. 

Moreover,  beceu.se  the  affiliated 
company  did  not  produce  or  export  the 
subject  merchandise,  the  Department 
did  not  consider  equity  infusions  to  the 
affiliated  company  to  benefit  the  subi*  t 
merchandise.  Thus,  if  the  benefit  is  tied 
to  a  product  other  than  the  merchandise 
under  investigation,  the  Department 
wall  not  find  a  countervailabie  subsidy 
on  the  subjecn  merchandise.  See  19  CFR 
355.47(a). 

In  many  of  the  internal  corporate 
restructurings  at  issue  in  these 
investigations,  the  subsidies  provided 
by  the  government  were  not  tied  to  a 
specific  product  or  to  a  particular 
market.  As  a  result,  the  net  benefit  wili 
be  calc-ulated  using  a  denominator 
which  reflects  the  total  sales  of  the 
company,  excluding  foreign  production. 
See  the  E>enominator  section  of  this 
Appendix,  In  other  internal  corporate 
restructurings,  the  Department 
considers  the  benefits  received  by  tho 


company  unoercertHin  prograirif  .,,  ^>** 
tied  to  a  spe<:jfic  nrocurt  or  prfxiucs  If 
the  product  whicn  benefitted  from  the 
subsidy  is  under  investigation,  ine  net 
benefit  will  be  r.a!culated  using  a 
denommator  which  njfle*:!.?  tola!  sales  of 
the  benefitted  mert;handise. 

Using  the  Austnan  example  from 
above.  VAAG  was  pn.;v)de<1  capital  bv 
the  Government  of  At-sina  ana  directed 
to  make  equiH'  inhjsions  into  a 
subsidiarv  wnich  did  not,  at  the  time, 
produce  the  sub)e<i  mert..handi«8.  This 
subsidiary  eventually  spun  off  its 
production  to  two  of  its  subsioianes  and 
subsequently  became  the  holding 
compa:iy  for  the  producer  of  the  subject 
men:handise.  In  this  instance,  tne 
Department  has  determined  that  the 
countervailabie  benefit  from  the  equity 
infusions  continue  to  be  tied  to  the  non- 
subject  merchandise. 

Another  restructuring  issue  which  the 
Department  has  addressed  in  Austria  is 
how  to  allocate  the  subsidies  VAAG 
received  prior  to  1987  to  the  divisions 
that  became  subsidiaries  in  1987,  The 
d!\  ision  that  prcduced  the  subject 
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merchandise  became  the  wholly-owned 
sub.sidiarv,  VA  Linz.  In  lius  instance, 
the  Department  has  measured  the 
amount  of  the  subsidies  which  are 
attributable  to  VA  Linz  by  calculating 
the  percentage  which  VA  Linz's  assets 
as  of  January  1, 1987  represented  of  the 
value  of  VAAG's  unconsolidated  total 
assets  en  December  31.  1986  (i.e.,  pre- 
restrucluring)  See  the  Allocation  of 
Subsidies  Based  on  Asset  Value  section 
below  for  further  dis<ussion  of  the 
Departments  ailfx-^tion  of  previously- 
received  subsidies.  We  applied  this 
percentage  to  V.\AG's  subsidy  amount 
to  calculate  the  portion  of  the  subsidy 
allocable  to  \A  Lmz.  We  then  applied 
the  methodoloi^-  described  in  the 
Allocation  and  Equity  sections  of  this 
Appendix  to  calculate  the  benefit  to  VA 
Unz  from  the  subsidies  The  benefit  to 
\  A  Lmz  was  divided  by  the  total  sales 
of  \  A  L;nz  products  during  the  POI. 

The  Department  applied  a  similar 
methodology  m  order  to  calculate  that 
portion  of  los.ses  which  VAAG  assumed 
at  the  time  of  Us  restructuring  in  1987 
which  was  properly  allocable  to  VA 
Linz.  VA  Linz's  share  of  V.AAG's  losses 
was  c.alcuiate<,i  by  the  Department  based 
on  the  ratio  ot  its  asset  value  to  total 
VAAG  assets.  Using  the  methodology 
outlined  in  the  Allocation  and  Equity 
sections  of  tins  Append'.x.  the  benefit 
for  the  POI  was  divided  by  VA  Linz's 
total  sales. 

In  Belgium,  the  Department  has  used 
BIA  for  Cocienll  Sambre  Therefore,  it 
has  not  evaluated  the  corporate 
reslnictunngs  of  Cockenli  Sambre  and 
Phenix  Works,  includir;^;  the 


(yveniment  of  Belgium's  assumption  of 
nsts  related  to  the  closing  of  the 
!  ..i:x:i.enir«  Valfii  ;;,hnt   fej,-'  .sr,v  j.Kis'.ible 
f-ffect  such  rest.n,:,,,ii,iri:v,'  ■■!*-..  '.nvt- 
„..pon  the  mett-ji'ri:. :! -ygit.j-i  H'.f.  .•i,;!',,,,:;.s 
anderlving  t;ie  :»<:•.:;:   ■  '  ;••>•, -icMary 
i^etermmetion.  See  t,r;*-'  h^'s'.  ',:::'( -rmation 
.'\vailabie  section  of  tti^  F  wifral 
Register  notice  entitled  Final 
Affirmative  Countervailing  Duty 
ijeterminations:  Certain  Steel  Products 
from  Belgium,  which  is  published 
concurrently  with  this  Federal  Rt^itner 
notice. 

In  Italy,  the  Department  considers 
Falck'a  pre-restructuring  subsidies  to  be 
tied  to  Falck's  production  of  certain 
steel  products.  For  each  of  these  subsidy 
programs  fy!i  '»;  '■■"c.e  \  >*d  benefits 
because  it  wds  &  stot;*  producer,  not 
because  of  its  other  activities.  For 
example,  Falck  received  interest 
contributions  under  Law  193/1984  &om 
the  Government  of  Italy.  These 
contributions  were  limited  only  to  steel 
producing  enterprises.  Therefore,  the 
denominator  to  be  used  in  calculating 
the  net  benefit  from  this  pre- 
restructuring  subsidy  is  Falck's  sales  of 
those  steel  products  which  it  produced 
prior  to  becoming  strictly  a  holding 
company.  An  exception,  however,  is  the 
closure  payment  which  Falck  received 
for  its  tuoe  facility.  As  explained  below, 
this  payment  is  considered  to  benefit 
Falck's  remaining  production  activities. 
Thus,  it  has  been  allocated  over  Falck's 
total  consolidated  sales. 

With  resp>ect  to  live  and  its  corporate 
predecessors.  Italsider  and  Nuova 
Italsider,  the  Department  has  used  BIA. 
Therefore,  we  have  not  evaluated  the 
corporate  restructurings  of  these 
companies  or  any  possible  effect  such 
restructurings  may  have  upon  the 
methodological  assumptions  underlying 
the  petition  or  preliminary 
determination.  See  the  Best  Information 
Available  section  of  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Italy,  which  is  published 
concurrently  with  this  Federal  Rf^islsfer 
notice. 

In  New  Zealand,  the  government's 
participation  in  the  development  project 
benefitted  NZS  because  as  a  result  of  the 
project  NZS  became  a  fully  integrated 
steel  producer.  The  expansion  of  the 
production  facilities  resulting  from  the 
project  changed  the  nature  and  the  scale 
of  the  preexisting  firm:  NZS  increased 
fourfold  its  iron  and  steel  making 
facilities  and  expanded  the  range  of  its 
products.  We  have,  therefore, 
determined  that  the  subsidy  bestowed 
by  the  government  upon  NZS 
Cievelopment  through  its  capital 
infusions  directly  benefittea  NZS  from 
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the  r«7  mception  of  the  project.  We 
find  that  the  lubeldy  wm  not  Lied  to 
specific  types  of  men^andim  produced 
by  NZS.  Tnerefore,  we  allcxated  the 
benefit  calcuiatfid  for  the  PCM  over  total 
sale*  by  NZS  for  the  tame  pehod. 

In  Spain,  the  Department  has 
determined  that  the  equity  infusions 
made  by  the  Government  of  Spain  into 
A1{M  were  not  tied  to  specific  uses  or 
t>'pe*  of  merchandise.  Hence,  the 
infusions  benefitted  all  merchandise 
produced  by  AHM.  However.  AHM 
closed  its  hot  roiling  mill.  For  the 
reasons  explained  below,  we  have 
attributed  AHM's  subsidies  to  its  cold 
rolling  operations.  When  AHXi  spun-off 
its  cold-rolled  operations,  the 
Department  considered  the  benefit  to 
have  passed  through  to  the  "purchaser." 
ENSEDESA.  The  benefit  to  ENSIDESA 
was  divided  by  its  total  sales  of  all 
products. 

B  Mergers.  Spir.-Offs.  and 
Acquisitions,  Corporate  restructurings 
may  also  be  accomphshed  through 
merjjters.  spin-offs,  and  acquisitions 
These  transactions  have  occurr¥>d 
between  a  state-owned  enterprise  and  a 
privately-owned  enterprise,  and 
between  privately-owned  enterpnses 
This  type  of  restructuring  actiMty  may 
involve  a  "sale"  of  an  operation  to 
another  party  or  a  party  can  spin  off.  or 
contribute,  a  portion  of  its  operation  to 
a  joint  venture.  These  types  of 
restructunng  occurred  in  Austria. 
Sweden,  and  the  United  Kingdom. 

Two  issues  arise  in  these  types  of 
restructurings:  {\]  What  is  a  "produ'.tive 
unit"?  and  (2)  On  what  basis  should  the 
Department  allocate  subsidies  to  Lh.a 
productive  unit' 

Subsidv  Allocation  to  Productive 
Units  Which  Are  Sold.  In  U  K.  Bismuth, 
the  Department  determined  that 
subsidies  were  not  extinguished  when  a 
productive  unit  was  sold.  Instead,  some 
portion  of  p.nor  subsidies  received  by 
the  seller  "travel  (with  the  productive 
unit)  to  its  new  home," 

"•   *   •  th«  Department  d^fsrtr.inea  thar  a 
company'!  lale  of  a  'biisin«ss'  or  'productive 
unit  does  no«  alrer  th^  pffed  of  previously 
bestowad  auhsiduft  The  Department  actcm 
not  Bxamina  the  impact  of  su'&sidies  on 
particular  usets  or  :.e  me  tjenefit  level  of 
subiidieg  to  change*  in  the  coir.par^y  under 
investiganoa  Ther«;fore,  it  fulloi*»  theit  v»hpn 
a  ccmpany  selb  a  prodik-tive  unit,  the  sate 
dow  nothing  to  altpr  'h«  r'jiD«idiei  eniovwd  by 
that  producti\-«  unit  ' 

In  U.K.  Bismuth,  the  Department  had 
to  consider  at  what  level  it  would  apply 
a  pass-through  a.nalysis.  In  other  words, 
would  subsidies  pass-through  whenever 
any  asset  was  sold  or  would  the 
Departmoct  require  that  the  sale  involve 
something  more  than  physical  assets' 


QtLng  the  administrative  infeasibility 
of  allocating  subsidies  to  each 
individual  asset  sold  by  a  company,  the 
Department  estabiLihed  a  minimum 
thr»«ihoid.  the  productive  unit. 
Although  the  Department  did  not  define 
what  constituted  a  productive  unit,  the 
Department  allocated  subsidies  to  the 
sfe^i  works  and  n»-roUing  mills  that 
HrSC  transferred  to  I  'nited  Engineering 
Steals  Ltd. 

In  these  determinations,  the 
Department  continues  to  use  the 
concept  of  productive  unit  as  the 
minimum  threshold  to  be  met  before  it 
vmI;  n:iall(w:ate  pnor  subsidies  received 
by  the  seller  .W  the  same  time,  we  have 
attempted  to  define  the  term. 

Petitioners  suggest  that  the  threshold 
for  defining  a  busine'ss  or  productive 
unit  is  whether  the  operation  in 
question  is  fxipahie  of  sustaining  sales 
independently  of  the  parent  company 
Petitioners  i\so  suggest  that  a  business 
or  productive  unit  involves  the 
bundling  of  productive  assets  with  other 
indicia  of  an  operating  company  such  as 
employee5.  mstomers,  revenues,  and 
liabilities  Another  indicator  of  whether 
a  business  or  productive  unit  exists,  in 
petitioner's  view,  is  if  the  assets  are 
treated  as  a  profit  center  because  profit 
centers  mr'vr  costs  9nd  generate 
revenues 

The  Department  considers  this 
definition  of  a  productive  unit  as  too 
restnctive  It  would  limit  the  allocation 
of  subsidies  to  only  the  largest  asset 
sales,  thereby  overlooking  a  number  of 
asset  configurations  which  clearly 
benefit  from  the  subsidies  under 
investigation  Moreover,  it  could  result 
in  different  treat.Tient  where  identical 
assets  ware  sold  depending  on  whether 
a  company  had  set  up  that  pa.'l  of  iijt 
operations  as  a  prnfit  center  or  not. 

In  these  investigations,  the 
Department  has  adopted  the  following 
threshold  for  defining  those  situations 
in  which  prior  subsidies  are  potentially 
allocable  to  the  operation  being  spun 
off.  In  order  to  be  considered  a 
productive  unit,  the  spun-off  operation 
must  be  capable  of  (1)  generating  sales 
and  (2)  operating  independently 

The  allocation  of  subsidies  wnen 
productive  units,  as  defined  above,  are 
sold  is  consistent  wsth  the  statute  and 
is  administratively  feasible.  By 
allocating  subsidies  to  tiie  sale  of  these 
assets,  we  are  fulfilling  the  intent  of  the 
statute  to  capture  suLsidies  benefitting 
the  manufacture,  production  or 
exportationofmerchandi.se  19  USC. 
section  1671(a)(1). 

In  adopting  this  definition,  the 
Department  is  excluding  what  are 
commonly  referred  to  as  'bare  assets." 
Among  the  totality  of  assets  owned  by 


a  company,  there  will  be  many  that  are 
not  related  to  the  production, 
manufacture,  or  exportation  of 
merchandise.  The  Dtfpartment  will  not 
consider  allocating  subsidies  to  these 
assets,  when  sold,  because  the 
allocation  of  subsidies  to  these  types  of 
assets  is  not  contemplated  by  the 
statute 

Subsidy  Allocation  on  the  Basis  of 
Sales  Value  or  Book  Value  of  Assets 
Having  clarified  our  definition  of 
productive  unit,  we  must  next  identify 
the  basis  upon  which  any  subsidy  pass- 
through  is  calculated.  In  U.K.  Bismuth, 
the  Department  stated  that  pass-through 
benefits  should  be  measured  on  the 
basis  of  sales  values,  i  e.,  vthen  a 
productive  unit  was  sold  the  portion  of 
prior  subsidies  allocable  to  the 
productive  unit  was  determined  by  the 
ratio  of  the  sales  attributable  to  the 
productive  unit  compared  to  the  seller's 
total  sales.  However,  because  we  lacked 
the  appropriate  sales  information  to 
perform  this  calculation,  the 
Department  resorted  to  asset  values,  i.e.. 
the  book  value  of  assets  in  the 
productive  unit  divided  by  the  total 
book  value  of  the  seller. 

In  these  investigations,  the 
Department  has  determined  that  asset 
values  are  the  more  appropriate  basis 
upon  which  to  measure  the  portion  of 
the  subsidy  which  potentially  passes 
through.  The  amount  of  the  potential 
pass-through  subsidy  is  calculated  by 
applying  the  ratio  of  the  book  value  of 
the  productive  unit  sold  to  the  book 
value  of  the  assets  of  the  entire  company 
at  the  time  the  productive  unit  is  sp'on- 
off  to  the  net  present  value  of  the 
remaining  subsidies  received  by  the 
company  selling  the  productive  unit. 
For  further  discussion  of  tiie 
Department's  pass-through  calculation, 
see  the  "The  Calculation  of  the  Portion 
of  the  Sale  Price  Allocable  to  Previously 
Received  Subsidies"  section  below. 

The  Department's  preference  for  using 
asset  value  derives  from  the  refinements 
we  have  made  in  identify  ing  a 
productive  unit.  Given  our  definition, 
the  value  of  a  productive  lunit's  sales 
may  not  be  identifiable  Unless  the 
productive  unit  is  also  a  profit  center,  it 
would  be  necessary  to  make  various 
assumptions  to  allocate  sales  to  a  given 
productive  unit.  This  "constructed" 
sales  value  would  be  artificial  and 
administratively  cumbersome.  Use  of 
book  value  eliminates  this  problem 
because  a  company  will  normally 
maintain  records  of  book  values. 

The  Calculation  of  the  Portion  of  the 
Sale  Price  Allocable  to  Previously 
Received  Subsidies.  The  Department 
has  defined  productive  units  and 
identified  how  we  will  calculate  the 
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potential  amount  of  prior  subsidies  that 
can  pass  through  when  a  productive 
unit  is  sold. 

Additionally,  In  these  investigations, 
the  Department  affirms  its 
determination  in  U.K.  Bismuth  that 
subsidies  "travel  to  their  new  home" 
when  a  productive  unit  is  sold. 
However,  unlike  the  U.K.  Bismuth  case, 
we  no  longer  assume  that  the  entire 
amount  of  subsidies  allocated  to  the 
productive  unit  follows  the  productive 
unit.  Instead,  consistent  with  the 
Department's  position  regarding 
privatization,  the  Department  will 
analyze  the  spin-off  and  acqviisitlon  of 
product  .e  units  to  assess  what  portion 
of  the  sale  price  of  the  productive  unit 
repays  prior  subsidies  given  to  the  seller 
of  the  productive  unit. 

To  perform  the  calculation,  we  first 
determine  the  amount  of  seller's 
subsidies  that  the  spun-off  productive 
unit  could  potentially  take  with  it.  To 
calculate  this  amount,  we  divided  the 
value  of  the  assets  of  the  spun-off  unit 
by  the  value  of  the  assets  of  the 
company  selling  the  unit  We  then 
applied  this  ratio  to  the  net  present 
value  of  the  seller's  remaining  subsidies. 

We  next  estimated  the  portion  of  the 
purchase  price  going  towards  repayment 
of  prior  subsidies  by  dividing  the  face 
value  of  the  allocable  subsidies  received 
by  the  selling  company  for  each  year 
horn  1977  through  the  year  prior  to  the 
spin-off  by  that  company's  net  worth  in 
the  same  year.  A  simple  average  of  these 
amounts  was  then  applied  to  the 
purchase  price  of  the  productive  unit, 

Finally,  to  determine  the  value  of 
subsidies  remaining  with  the  selling 
company,  we  subtracted  the  portion  of 
the  purchase  price  going  towards 
n^payment  of  prior  subsidies  from  the 
amount  of  subsidies  the  productive  unit 
could  potentially  take  with  it.  We  next 
divided  this  result  by  the  total  value  of 
the  seller's  subsidies  in  the  year  of  the 
spin-off.  The  future  subsidy  benefit 
streams  of  the  seller  were  reduced  by 
this  ratio. 

Country  Specific  Mergers, 
Acquisitions,  and  Spin-Offs  and 
Subsidy  Allocations,  As  stated  above, 
these  types  of  restructurings  occurred  in 
Austria,  Sweden,  and  the  United 
Kingdom. 

In  Austria,  one  of  VAAG's 
subsidiaries  was  Bayou  Steel,  a  US. 
steel  company.  Bayou  Steel  was  sold  by 
VAAG  In  1986.  As  stated  in  the 
Denominator  section  of  this  Appendix, 
we  have  determined  that  funds  VAAG 
received  from  the  GOA  benefitted  Bayou 
Steel.  Therefore,  the  sale  of  this 
subsidiary  re<;uir«s  that  we  allocate  a 
portion  of  V,\.^G  s  previously  received 
subsidies  to  Bavou  Steel  and  reduce  the 


amount  of  VAAG's  subsidy, 
accordingly 

The  Department,  however  has  not 
made  this  adjustment.  At  verification, 
the  Department  attempted  to  collect 
data  from  the  respondents  regarding  the 
!»ele  pnce  of  Bayou  Steel.  Re«p<.indent 
did  not  provide  this  information 
Lacking  this  information,  the 
Depflrtment  cannot  allocate  a  portion  of 
the  sale  price  to  repayment  of  suteidie* 
and  cannot  reduce  the  amount  (>f 
subsidies  remaining  with  VAAG 

In  Sweden,  the  respondent,  .S8AB, 
received  subsidies  whic±  were  tutd  to 
specific  products.  The  productive  units 
producing  these  produds  were  sold  by 
the  company  pror  to  the  pero<i  of 
investigation.  For  example,  SSAB 
received  a  grant  for  an  engineenng 
workshop  which  it  no  longer  owns  It 
also  received  specific  subsidies  for 
various  protects  at  nertein  minns  wh;f;h 
It  no  longer  owns. 

The  Department  has  concluded  that. 
although  a  grant  SSAB  received  was  t!<*d 
to  the  engineering  workshop  it  no  longer 
owns,  the  activities  of  the  workshop 
may  have  benefitted  the  subject 
merchandise.  Therefore,  the  grant  has 
been  included  in  calculating  SSAB  s 
subsidy,  Consequently,  when  the 
workshop  was  .<»old.  we  8lIo(a:ed  a 
portion  of  SSAB'g  sijbsidies  to  the 
engineering  workshop  according  to  the 
methodology  described  above  The 
future  subsidy  benefit  streams  of  ,S.SAB 
have  been  adjusted  to  reflect  UiP  "^aie  of 
this  productive  unit 

The  Department  also  consid-^rs  the 
s,ubsidies  SSAB  received  for  mintw, 
which  it  no  longer  owns,  to  be  tied  to 
ttie  mines.  However,  because  these 
ifimes  produced  an  in  pat  produfl  for 
SSAB  8  production  of  the  subiert 
merchandise,  the  subjea  merchandise 
benefitted  from  these  subsidies 
Therefore,  these  grants  have  been 
mciuded  in  SSAB's  subsidy  However, 
we  have  not  allocated  subsidies  to  the 
mines  that  were  sold.  Be<:^u8«  thev  were 
"sold"  to  the  Government  of  Sweden, 
we  do  not  consider  this  a  iegitimote 
"sale"  for  purposes  of  allocating 
subsi,iies.  Therefore,  we  have  not 
reduced  SSAB's  subsidies  to  refierl  a 
payback  of  subsidies  through  the  sale  of 
its  mines.  For  identical  reasons,  we  have 
not  adjusted  SSAB's  subsidies  for  the 
sale  of  the  TGOJ  railway 

Between  1979  and  1991,  SS.AB  also 
sold  to  unrelated  parties,  or  contributed 
to  various  joint  ventures,  a  number  of 
productive  units.  Pursuant  to  the 
methodology  described  above,  we  have 
allocated  a  portion  of  SSAB's  sulwidies 
to  these  productive  units  Accordingly, 
we  reduced  the  future  subsidy  benefit 
streams  of  SSAB. 


In  the  U  K.  rase,  respondeiit'i 
predecessor.  BSC.  spun  off «  Ifi.^fe 
number  of  produclive  u,ni,t,s  For  ami:  h 
transactjon  in  whj,.:.h  s  pn:Kiuc~t,;vp  ',,iri!t 
was  sold  or  rontnbutec  to  a  loint 

'.■entUTB,  we  6!jo<::ated  «  pc>ri(„)n  of  B.S^ », 

subsidies  to  these  productive  units 
Accordmgiy,  we  redu(,:ed  the  hmrf 
■-..ibsidy  tjenefit  streams  of  B,S  pif 

C  Corpcirctp  Htstrurtunng  j':'i,"  i;,i.;/j 
the  Gosurf  of  Plants  The  riosure  a', 
piaiits  or  produrtive  faf:ilities  i^  fln:i"'!Hr 
'\j*«  of  corporate  restniclur-iiu  '■  :«; 
wititinguisheble  fron'i  the  merger 
firquisit.!on  or  spinKifT  analysis  tn^rsasv 
'here  is  no  sale  or  transfer  tif  fi 
VToductive  unit  In  this  case  inf 
,:,roduc:1ive  unit  is  simpiv  shut  aowr, 

There  are  'wg  issues  rv levant  u.:  ti>e 
closure  of  plants  or  other  pnKiu'Uve 
fadbties.  The  first  relates  to  the 
allocation  of  previous  v  >.♦-«.;  n\*f*d 
general  subsidies  prnvKiwi  !    « 
company  prior  to  the  ciosinp  of  !e-tH,if. 
produrtne  facilities  The  sw,  ond  ri-;,8'e«i 
to  pevTnents  made  tn  a  c  on-;f,-ia:-\  ;-\  'tine 
v:i..i'''"n».nient  for  t, tie  flxvires*  p;;-]>i:.v-  I'f 
'.,i using  fertam  pn"KrtKi;v«j  fm  ,i]t,»^ 

The  .Mi'K'.fl'ion  of  l^viousiy  Ketieivnd 
Subsidies  to  Fip.nts,  The  rVfiarln;e:'! 
maintains  its  position  that  >ii.t)sii-;;H<  cire 
not  extinguished  either  m  wric-if  oj  :,n 
part  when  b  company  closes  faiii Cities. 
Rather,  the  suhsuiiHs  continue  to  t)«nef:t 
the  merchand;'-e  t,>e;ng  pn:,-d uced  by  the 
company.  The  rfitionBie  .iniierivmjj  this 
position  is  that  once  mefficu'nt  fticiluies 
are  closed,  the  i-ompanv  r.an  riH,i,(,;ate  i!,'i, 
resources  to  prod u.  Mon  At  :t.s  r^-fnainin^; 
facilities.  Th...<  «'/.•-.,, ;P,hs  ,:i.,.  ,:■;  •: 
diniinish  or  cisappeai  upon  *J;'^  i  \'<^i.,r\: 
of  certain  facilities  but  rather  &r»^  spread 
throughout,  and  benefit,  the  remainder 
of  the  company's  operations. 

This  situation  is  present  in  the  current 
investigation  of  certain  products  from 
Spain.  In  these  final  determinations,  the 
Department  found  that  all  previously  . 
bestowed  subsidies  to  AHKf  (which 
included  one  hot-rolled  bdUty  and  one 
cold-rolled  facility)  flowed  to  the  cold- 
rolled  facility  when  the  hot-rolled 
facility  was  closed  down. 

The  Department's  position  on  plant 
closure  is  supported  Dy  tl^»'  <  11  a 
finding  in  (BSC /]  that  "tht      n  !«*ii'v« 
benefit  of  funds  ustni  to  tn  i,  ..rv  tl'.M'i^ 
does  not  c»ase  upon  the  assets' 
premature  retirement,  but  rather  such 
benefit  continues  to  contribute  to  the 
firm  s  manufacture,  production  or 
expunation  of  products  accompli&^tKi 
by  the  firm's  remaining  assets."  (BSC I 
a' 295-2^] 

Payments  fur  Plant  Qosure.  The 
Department  has  determined  in  the  past 
that  subsidies  which  are  used  to  shut 
down  redundant  facilities  are 
coimtervailable  because  they  relieve  the 
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company  of  a  financial  burden  This 
waa  confirmed  by  the  CIT  in  BSC  I  In 
that  decision,  the  Court  stated  that  "The 
apparent  purpose  of  "restructuring" 
viz.,  closing  obsolete  faciiiues, 
eliminating  excess  capacity  and  laving 
off  unnecessary  workers,  is  to  reduce 
costs  and  enhance  the  comf)etitivenes.s 
of  the  remaining  enterprise."  IBSC !.  a' 
293). 

Therefore,  the  Court  determined  that 
the  closing  of  plants  resulted  in  Lhs 
increased  efficiency  of  the  company  as 
a  whole.  In  turn,  the  increased 
efficiency  maJces  the  company  more 
competitive.  It  necessaniy  follows  tnat 
closure  subsidies  benefit  a  company  s 
remaining  production  beyond  tne  year 
of  receipt.  The  basis  for  finding  funds 
for  government-directed  plant  closure 
countervailable  is  Lhat  these  funds 
reheve  the  company  of  the  costs  it 
would  have  incurred  in  closing  down 
the  plant.  Therefore,  becaii5.e  the 
company  has  been  relieved  of  a  cost,  the 
funcis  benefit  the  company  as  a  whole, 
and  the  appropriate  denominator  for 
calculating  the  benefit  of  such  funds 
would  be  total  sales  of  all  products 

In  the  current  steel  investigations,  tne 
issue  of  the  countervailabihty  of  closure 
payments  for  plants  which  do  not 
produce  sub)e<:t  men:hdndise  has  been 
raised  in  the  case  of  I»a!y  It  has  been 
argued  Lhat  because  plant  closure  results 
in  the  reduction  of  capacity,  subsidies 
that  promote  such  reduction  cannot  fall 
into  the  category  of  benefitting  the 
manufacture,  prc'duction  or  export  of 
subiect  merchandise.  However,  as  stated 
above,  the  De payment's  determination 
reHects  the  fact  that  once  inefficient 
facilities  are  closed,  the  company  can 
deiiicate  its  resources  to  the  efficient 
production  of  the  r^-maining  facilities. 
Therefore,  c.osu.-e  payments  for  plants 
producing  subjert  and  non-subject 
merchandise  aiixe  are  countervailable. 

Interested  Party  Comments 

All  wntten  comments  submitted  by 
the  interested  parties  m  these 
investigations  regarding  restructuring 
issues  which  have  not  been  previously 
addressed  in  tins  notice  or  in  other 
notices  are  addressed  below 

Comment  1  Petitioners  claim  that  in 
U.K.  Bismuth,  the  Department  properly 
focused  on  subsidy  benefits  to 
merchandise,  and  not  on  anv  alleged 
benefits  to  the  owner  of  the  productive 
units  generating  the  merchandise  As  in 
privatization,  therefore,  petitioners 
suggest  that  given  (1)  the  language  of  the 
statute  descnbmg  the  countervailing  of 
"subsidies"  to  merchandise,  and  (2)  the 
definition  of  a  subsidy  followed  by  the 
Department,  a  change  in  ownership  of  a 
productive  unit  does  not  justifj'  a 


reallo<'^tion  of  the  subsidies  to  other 
rnerch.andise 

Petitioners  claim  that  because  a 
change  in  ownership  does  not  cause  a 
real!o<:jition  of  resources  within  the 
national  e<,ononiy  and  eliminate  the 
distortion  caused  by  the  onginal 
subsidy,  the  subsidy  continues  to  exist 
and  benefit  the  same  merchandise  it 
ttjnefittwJ  pnor  to  the  sale.  They 
rontand  that,  even  if  the  sale  occurs  at 
a  fair  maritet  pn«.e.  the  sale  does  not 
result  in  a  r«allocation  of  resources  The 
distortion  to  the  market  for  the 
merchar»dise  continues  be<.:au8e  the 
productive  units  would  not  have  existed 
without  the  subsidy. 

Petitioners  contend  that  BSC  !I  does 
not  support  respondents'  proposition 
that  the  C\'D  law  is  concerned  with  off- 
setting benefits  to  producers,  as  opposed 
to  merchandise.  Petitioners  also  cjntend 
that  respondents'  argument  that  the 
Oepartment  is  re<:|uirttd  to  "provide  anv 
analjrsis  of  how  the  past  subsidies  are 
benefitting  the  cxirrent  producer  of  the 
subject  merchandise"  misstates  the  law 
and  showb  a  basic  misunderstanding  of 
the  statute.  The  Department  is  neither 
required  nor  permitted  to  detennine  in 
each  year  over  which  a  benefit  is 
amortized  whether  the  competitive 
benefit  continues  to  have  an  effect. 

Respondents  argue  that  past  subsidies 
do  not  continue  to  benefit  a  productive 
unit  once  it  is  sold  at  a  market  price  to 
an  independent  company.  Respondents 
disagree  with  petitioner  that  subsidies 
benefit  productive  units  or  the 
merchandise  produced  by  productive 
units.  Respondents  instead  argue  that 
subsidies  only  benefit  the  producer  of 
the  merchandise  that  actually  received 
the  subsidies. 

Respondents  submit  that  once  a 
productive  unit  is  no  longer  a  part  of  the 
subsidized  company,  the  productjve 
unit  no  longer  enjoys  the  lower  costs 
that  were  a  result  of  the  subsidized 
company's  lower  capital  costs. 
Accordingly,  any  future  merchandise 
from  this  productive  unit  should  not  be 
subject  to  countervailing  duties  (unless 
the  productive  unit  was  not  purchased 
at  a  market  price). 

DOC  Position:  The  basic  argum.ents 
raised  here  regarding  the  distortion 
caused  by  subsidies  and  whether 
subsidies  benefit  "products"  or 
"producers"  are  identical  to  the 
arguments  filed  on  privatization.  We 
have  addressed  them  in  that  context. 
See  the  Privatization  section  of  this 
Appendix. 

Comment  2  (Austria):  Petitioners 
argue  that,  following  the  1987 
restructuring  of  the  Austnan  steel 
industry,  the  benefits  from  subsidies 
previously  given  to  VAAG  passed 


through  to  VA  Linz.  The  subsidies 
benefitted  not  the  companies,  but  rather 
the  manufacture,  production,  and  export 
of  the  subject  merchandise  by  VAAG 
(pre-1987)  and  VA  Unz  (post-1987).  The 
[department  should,  therefore,  follow 
the  precedent  established  in  U.K. 
Bismuth  and  consider  the  benefits  to 
have  followed  the  productive  unit  (i.e.. 
VA  Unz). 

Moreover,  in  calculating  the  benefit 
passed  through  by  VA.\G  to  VA  Linz, 

etitioners  argue  that  the  am.ount  of  the 
nefit  need  not  be  adjusted  for  the 
disposal  of  any  assets,  as  was  done  in 
U.K.  Bismuth,  since  VAAG  made  no 
siMiificant  dispositions. 

To  determine  the  amount  of  subsidy 
benefits  passed  through  to  VA  Linz, 
petitioners  assert  that  the  Department 
should  use  the  ratio  of  the  1986  sales 
attributable  to  VA  Linz  (when  it  was  a 
division  of  VAAG)  tu  VAAG's 
unconsohdated  1986  sales.  Petitioners 
argue  that  VAAG's  unconsolidated  sales 
should  be  used  because  its  subsidiaries 
would  not  have  benefitted  from 
subsidies  provided  to  VAAG. 

Petitioners  assert  that  Austrian 
Industries  (AI)  is  not  the  corporate 
successor  to  VA.AG  and  its  sales  should 
not  be  used  as  denominator  for 
calculating  the  net  subsidy.  AJ  and 
VA-AG  are  very  different  companies  and 
cannot  be  equated.  Petitioners  also 
argue  that  tlie  use  of  as.sets,  instead  of 
sales,  to  apportion  past  subsidy  benefits 
has  not  been  adequately  justified  by 
respondents. 

Kespondents  contend  that  the  VAAG 
annual  reports  do.  in  faa,  identify 
significant  asset  dispositions  prior  to 
reitructunng.  This  information  was  not 
pro'.ided  in  the  response  because  the 
Department  did  not  ask  for  it.  However, 
smne  the  issue  of  asset  dispositions 
became  relevant  only  after  ilie  final 
detenninalion  in  U.K.  Bismuth,  the 
Department  should  request  this 
information. 

Respondents  further  argue  tJiat  if  the 
Depart.ment  decides  not  to  treat  AI  as 
the  successor  to  VAAG,  it  should 
allocate  siibsidies  received  by  VA.\G  to 
VA  Linz  using  assets,  not  sales. 
However,  if  the  Department  chooses  to 
allocate  according  to  sales,  it  should  use 
VA.^G's  consolidated  sales  as  the 
denominator  since  VAAG  s  subsidiaries 
did  benefit  from  subsidies  to  VAAG.  In 
fact,  respondents  assert,  it  is  because 
some  of  these  subsidiaries  suffered  very 
large  losses  that  tJie  GOA  provided 
hinds  to  VAAG. 

DOC  Position:  See  sections  I.  A.  and 
B.  of  the  Restructuring  discussion 
above  If  the  Department  had  been 
provided  adequate  information 
regarding  the  sale  of  productive  units 
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pnor  to  restructuring,  the  Department 
would  have  allocated  a  portion  of 
previously  received  subsidies  to  those 
productive  units,  Respondents  have 
made  the  general  statement  that  there 
were  sales  of  assets  prior  to 
restructuring.  With  the  exception  of 
Bayou  Steel,  however,  respondents  have 
provided  no  information  regarding  the 
assets  which  were  sold.  With  respect  to 
Bayou  Steel,  respondents  failed  to 
provide  its  sales  price,  de.spite  the 
Department's  request  at  verification. 
Therefore,  the  Department  has  not 
ailocated  any  portion  of  VAAG  s 
subsidies  to  assets  it  sold. 

We  agr:»e  with  petitioners  that  Al  is 
not  a  .succB-'vSor  to  VAAG  as  AI  owns 
more  and  different  businesstis  than 
VAAG.  Instead,  to  calculate  iho  benefit 
for  the  subject  merchandise,  we 
apportioned  the  benefit  received  by 
VAAG  ou  the  ba'-is  of  the  ratio  of  VA 
Lir.z  s  assets  to  VAAG's  unconsolidated 
as,se!s.  We  u.sed  VAAG's  unconsolidated 
assets  because  we  attribvste  tiie  benefit 
f'om  subsidies  received  by  VAAG  to  the 
productive  operetions  contained  withm 
\  AAG,  not  to  the  production  of  any  of 
its  subsidiaries.  VA  Linz's  sales  fi:>r  the 
POI  were  used  to  calculate  the  rit^t 
subsidy 

Commt-nt  3  lAusinc!  Respondents 
argue  that  since  Bayou  Steel  was  sold  by 
VAAG  in  19fl6,  the  Department  cannot 
consider  the  subsidies  given  tc  Bayou 
Steel  as  currently  benefitting  \  A  Lmx, 
In  U.K.  Bismuth,  the  Depart.ment 
determined  that  components  of 
previously  subsidized  companie.s  which 
are  subsequently  disposed  of  take  a 
portion  of  the  benefits  with  them. 
Respondents  assert  that  to  continue  U'l 
attribute  subsidy  benefits  to  VA  Linz 
which  were  provided  to  Bayou  Steei 
would  be  entirely  inconsistent  with  tfie 
Department  s  above-mentioned 
methodology. 

Respondents  request  that  the 
Department  reject  petitioners' 
arguments  that  subsidies  do  not  follciw 
productive  units  that  are  closed  down  or 
sold  outside  of  the  country  that 
provided  the  original  subsidy  because 
these  arguments  are  economically  and 
legally  illogical. 

Petitioners  assert  that  the  precedent 
from  UK.  Bismuth  does  not  apply  with 
respect  to  Bayou  Steel.  Bayou  Steel  was 
not  an  operating  unit  of  VAAG,  but 
merely  a  project  of  VAAG's  engineering 
division  which  VAAG  was  forced  !o 
operate  when  the  prospeclive  buyers 
defaulted.  Petitioners  argue  that  bet:^iLise 
funds  may  have  be«n  used  to  support 
the  Bayou  project,  they  neressanly 
benefitted  VAAG's  engineenng  divisuin 
and,  thus,  VA^^G  as  a  whole.  In 
addition,  petitioners  assert  that  since 
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Bayou  Steel  was  spun  off  dunnp  the 
restruc-tunng,  not  before  there  is  no 
need  to  adju.st  for  subsidies  prev 
passod-through. 

IKXJ  Position  See  the  Denorr;; 
stM:lion  of  this  Appendix  for  a 
discussion  of  whether  subsidies  inav  fie 
attributed  to  foreign  subsidiaries 

For  the  years  1983.  ^^84.  and  I'^Hb, 
the  Depart'n>ent  has  determined  if:. it  the 
subsidies  which  V.\AG  re<.eive.! 
benefitted  its  woridwnie  operations. 
Therefore,  it  would  be  appropriate  to 
allocate  a  portion  of  V.AAG's  subsidies 
in  the.se  years  to  the  productive  units 
sold  by  VAAG,  regardless  of  their 
location  However,  as  stated  in  the  DCX^ 
Position  to  Comment  1   ai.c!  m  section 
!  B.  of  the  Reslructt^nnjii  c.sc;issi.';]   we 
have  not  made  thi.s  ati'iistnier;! 

AdditioriaUy,  wheinf  the  sale  of 
Bf-.'  oil  Steel  o<xurred  prior  to  or  during 
\  AAG  s  restructuring,  it  would  not  have 
affected  tri.u  Department's  decision  to 
aUo<  ate  subs. dies  to  it  or  the  portion  of 
VAAG's  subsidies  which  it  potentially 
(  Guld  have  taken  with  it. 

Comment  4  (Austria):  PeHiWonen 
argue  even  if  the  Department  finds  that 
the  1981-82  equity  infusions  were,  in 
fact,  given  to  VE\V,  these  infusions 
benefitted  VAS  when  it  was  formed  out 
of  the  "bare  shell"  of  VT,W.  Despite  the 
fact  that  the  productive  operations  of 
VEW  (Bohler  and  SchoUer  Bleckmann) 
were  sold  off,  the  subsidies  given  in 
1981-^2  were  passed  through  to  VAS 
through  the  assets  remaining  with  VEW. 

IKK.'  Position:  As  stated  above  in 
section  I.A.,  the  Department  has 
determined  that  the  benefit  from  these 
infusions  is  tied  to  the  merchandise 
produced  by  VEW's  subsidiaries.  The 
intent  of  the  statute  is  to  countervail 
those  subsidies  benefitting  the 
manufacture,  production  or  exportation 
of  merchandise.  See  U  S.Q  §  1671(aKl). 
Because  VEW  spun  off  its  productive 
units  to  its  subsidiaries  and  became  a 
"bare  shell,"  no  subsidies  resided  in 
VEW  when  it  became  VAS.  Rather,  all 
previously  received  subsidies  remained 
with  its  former  subsidiaries,  Bohler  and 
Scholler  Bleckmann. 

Comment  5  (Italy):  Falck  claims  that 
closure  payments  do  not  fit  the 
Department's  definition  of  a  subsidy 
because  they  are  provided  for  the 
reduction  of  productive  capacity,  rather 
than  for  the  manufacture,  production  or 
export  of  the  subject  merchandise. 
Respondent  argues  that  where  the 
Department  previously  determined  that 
closure  payments  were  countervailable. 
it  was  based  on  a  finding  that  the 
capacity  reductions  increased  the 
recipient  company's  efficiency  and 
eliminated  unprofitable  or  unproductive 
facilities. 


In  this  instenre   res;       it  it  ctRtesthat 
no  evidence  exists  or.  the  record  that  tha 
j'Hvments  it  .'>«,e;v'wt  reduced  itS 
■:.'ff!i  'M*r,i  \    i:T,pr(<vH<i  its  efficiency, 
».-'j>t  It  *:■■:'■:.  :,r!r;,;rTi rig  closing  coats  it 
■A  ■ ;. I ; ft  U:i \-e  ! tt t-.»-rwise  incurred,  or 
j     V    pii  8  tH'itwfit  which  it  would  not 
: .  f.  \  e  re  > ; :  u'd  if  its  plants  had  stayed 
open,  in  fact,  respondent  asserts  that  it 
was  operating  efficiently,  and  cites  as 
evidence  of  this  the  Department's 
preliminary  determination  that  it  was 
creditworthy  for  certain  years. 

Citing  Final  Affirmative 
Countervailing  Duty  Determinationr 
Stainless  Steel  Sheet,  Strip  and  Plate 
from  the  United  Kingdom,  48  FR  19048 
(April  27, 1983),  respondent  adds  that  if 
the  Department  determines  that  closure 
payments  are  countervailable.  the 
closiire  payments  should  be  allocated 
over  Falck's  total  sales  of  all  products. 

Petitioners  argue  that  Falck's 
remaining  facilities,  not  the  closed 
facilities,  benefitted  from  the  closure 
payments.  They  claim  that  Falck's 
overall  efficiency  was  increased  by  the 
closure.  Petitioners  further  argue  that 
the  Department's  preliminary 
determination  of  Falck's 
creditworthiness  during  those  years  is 
irrelevant,  A  more  significant  indicator 
is  the  fact  that  Falck  lost  money  in  each 
of  the  years  that  the  company  received 
the  closure  payments,  thereby 
indicating  that  not  all  of  its  facilities 
were  making  money  and  operating  near 
capacity.  Petitioners  maintain  that 
absent  the  closure  payments,  the 
company  would  have  had  to  bear  either 
the  costs  of  closing  these  facilities  or  the 
cost  of  maintaining  inefficient 
operitions. 

DOC  Position:  See  section  I.C.  of  the 
Restructuring  discussion  above. 
Moreover,  Falck  is  effectively  asking  the 
Department  to  trace  the  use  and  effect 
of  subsidies  received  for  plant  closure. 
See  the  Privatization  section  of  this 
Appendix  for  an  elaboration  as  to  why 
the  Department  rejects  this  ailment. 

Comment  6  (Germany):  Respondent 
argues  that  the  Department  should  have 
allocated  the  benefit  of  the  debt 
forgiveness  over  the  sales  of  Saarstahl 
AG  rather  than  the  total  sales  of 
Dillinger  Hiifte  Saarstahl  AG  PHS) 
because  the  forgiven  debt  was  incurred 
with  respect  to  Saarstahl 's  sales,  which 
are  not  subject  to  this  investigation. 
Furthermore,  respondent  argues  that  the 
Department  should  not  consider  any 
benefits  bestowed  upon  Saarstahl's 
predecessor  companies  to  have  passed 
through  to  the  new  entity  DHS  because 
Saarstahl  SVK  was  privatized  in  an 
arm's  length  transaction  which  involved 
a  change  of  majority  ownership  and 
control. 


UMI 


Petitioners  argue  that  the  rjeation  of 
the  holding  company  DHS.  which 
placed  both  Sdarstahl  AG  and  Dillinger 
under  the  same  ownership,  should  not 
extinguish  the  subsidies  provided  to  the 
predecessor  of  DHS,  i  e.,  Saarstahl  SVK. 
Petitioners  state  that  this  transaction 
was  a  mere  rfesfnjcturing  of  Saarstahl 
SV'K's  assets  Accordingly,  the 
Department  should  continue  to  find 
Saarstahl  SV'K's  debt  forgiveness  by  the 
Government  of  Germany  and  the 
Government  of  Saarland 
countervaildble.  Petitioners  state  that 
tliis  would  be  consistent  with  the 
DeT)artment  s  Germany  Bismuth. 

Petitioners  maintain  that  the  subject 
merchandise  produced  by  Dillinger 
received  a  benefit  through  the  debt 
forgiveness  because  DHS  is  the  holding 
company,  and  the  true  beneficiaries  of 
the  forgiveness  were  its  production 
subsidiaries.  Furthermore,  without  the 
forgiveness,  DHS  would  have  been 
liable  for  this  debt.  Therefore, 
petitioners  argue  that  the  Department 
should  conclude  in  its  final 
determinations  that  Dillinger  received  a 
countervai'able  benefit  resulting  from 
the  debt  forgiveness. 

DOC  Position:  The  Department 
dyterm.ined  in  Germany  Bismuth  that 
this  debt  forgiveness  was  allocable  to 
DHS  because  the  restructuring  would 
not  have  occurred  but  for  the 
government  s  intervention.  However, 
the  Department's  decisions  in  these 
final  determinations  regarding 
privatization  and  restructuring  have 
caused  us  to  revisit  our  earlier  analysis 
of  the  creation  of  DHS.  See  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Germany,  which  is  published 
concurrently  with  this  Federal  Register 
notice,  for  a  complete  description  of  the 
restrurtur:':^ 

The  Department  has  determined  that 
the  April  1989  agreement  between  the 
Government  of  Saarland  and  Usinor 
Saciior  constitutes  a  sale  of  Saarstahl  by 
the  Government  of  Saarland  to  DHS.  In 
this  transadion,  the  Government  of 
Saarland  sold  one  hundred  percent  of 
Saarstahl  SVK  in  return  for  a  27.5 
percent  interest  in  DHS. 

Therefore,  the  Department  applied  the 
calculation  methodology  described  in 
the  Privatization  section  of  this 
Appendix.  Because  the  portion  of  the 
sales  price  allocable  to  previously 
received  subsidies  was  less  than  the 
maximum  amount  of  the  potential 
subs-dy  passf  d  through,  the  Department 
attributed  the  remaining  amount  of  the 
subsidies  to  DHS. 

Comment  7  (New  Zealand):  The 
respondents  allege  that  the  GONZ's 
actions  during  the  Reconstruction  and 


Reconstruction  Consolidation  were 
specifically  tied  to  the  production  of 
non-subject  m^^r  f:  i  :  iise  All  of  the  debt 
at  issue  was  incurred  to  establish  the 
NZS  Development  semifinished  and 
hot-  and  cold-rolling  production  lines. 
Likewise,  the  NZS  debt  assumed  by  the 
GONZ  in  exchange  for  preference  shares 
had  been  obtained  specifically  to 
finance  continued  work  on  the  new  hot- 
and  cold-rolling  facilities.  As  a  result, 
the  Department  must  follow  its  long- 
standing practice  of  allocating  any 
subsidy  that  may  exist  entirely  to  hot- 
and  cold-rolled  steel,  as  only  those 
facilities  could  have  received  any 
conceivable  countervailable  benefits 
from  the  GONZ's  actions. 

Petitioners  contend  that  from  its 
inception.  NZS  Development  was  set  up 
to  construct  hot-  and  cold-rolling  mills 
that  would  bridge  the  gap  between 
producing  semi-finished  and  galvanized 
products,  and  establish  NZS  as  a  fully 
integrated  steel  company.  Therefore, 
they  argue  that  the  benefit  bestowed  by 
the  GONZ  when  it  assumed  NZS 
Development's  liabilities  in  1985 
benefitted  the  manufacture,  production, 
or  exportation  of  the  subject 
merchandise. 

DOC  Position:  We  disagree  with 
respondents.  The  GONZ  participated  in 
a  construction  project,  NZS 
Development,  aimed  primarily  at  the 
overall  expansion  of  the  production 
facilities  of  the  existing  company.  NZS. 
As  a  result  of  the  project.  NZS  was  to 
increase  its  iron  and  steel  making 
facilities  and  expand  the  range  of  its 
products  in  the  semi-finished, 
intermediate,  and  finished  product 
areas.  We  have,  therefore,  determined 
that  the  subsidy  bestowed  by  the  GONZ 
upon  NZS  Development  and  NZS 
through  its  equity  infusion  and 
subsequent  debt  relief  benefitted  NZS 
directly  because  NZS  became  an 
integrated  producer  as  a  result  of  the 
project.  We  find  that  the  subsidy  was 
not  tied  to  a  specific  type  of 
merchandise. 

As  a  general  rule,  subsidies  will  be 
allocated  across  all  sales  of  the  company 
receiving  the  subsidy  (Proposed 
Regulations  at  355.47(c)).  Only  if  the 
agency  determines  that  benefits  were 
tied  to  the  production  or  sale  of  a 
particular  product  or  products  will  it 
allocate  those  benefits  to  the  sale  of 
those  products  only  (Proposed 
Regulations  at  355.47(a)).  In  the  instant 
case,  we  have  determined  that  the 
subsidies  in  question  consist  of  debt 
relief  and  equity  infusions  to  NZS  and 
NZS's  wholly-owned  subsidiary  NZS 
Development.  These  subsidies,  by 
definition,  benefit  the  company  as  a 
whole  and  are  allocated  over  total  sales. 


Comment  8  (New  Zealand].  The 
respondents  argue  that  the  petitioners' 
failure  to  allege  or  demonstrate  the 
existence  of  an  upstream  subsidy  does 
not  allow  the  Department  to  in\'est!gate 
whether  any  upstream  subsidies  are 
passed  through  to  the  galvanizing  line 
as  a  result  of  the  GONZ's  prior 
involvement  in  NZS  Development's  hot- 
and  cold-rolling  facilities. 

DOC  Position:  We  disagree  with 
respondents.  As  discussed  in  the 
previous  comment,  the  Department  has 
determined  that  the  subsidies  in 
question  are  untied  and  should  be 
allocated  to  NZS's  total  sales.  The 
Department  has  repeatedly  held  that 
equity  infusions  benefit  all  aspects  of  a 
firm's  activities  (see  Industrial 
Nitrocellulose  from  France).  Therefore, 
NZS's  invocation  of  the  upstream 
subsidies  provisions  of  19  U.S.C.  section 
1677-1  is  misplaced. 

Comment  9  (New  Zealand):  The 
respondents  maintain  that  since  the 
petitioners  have  not  demonstrated  that 
the  subsequent  completion  and 
commissioning  of  the  NZS 
Development's  assets  has  encouraged  or 
otherwise  affected  either  the  production 
or  exportation  of  N2^'s  corrosion- 
resistant  stoel,  it  would  be  unreasonable 
to  allocate  any  such  benefits  over  NZS's 
galvanized  steel  products.  NZS's 
capacity  to  produce  corrosion-resistant 
steel  has  remained  essentially  constant 
since  the  original  equipment  was 
constructed  in  1968.  Therefore,  there  is 
no  benefit  to  the  subject  merchandise. 

DOC  Position:  We  disagree  with 
respondents  that  because  the 
galvanizing  capacity  of  New  Zealand 
Steel  may  not  have  changed  as  a  resu 
of  the  project,  no  benefit  was  bestowed 
on  the  manufacture  or  exportation  of 
subject  merchandise.  The  development 
project  transformed  NZS  into  a  fully 
integrated  steel  producer.  Furthermore, 
the  expanded  manufacturing  facilities 
directly  affected  the  substrate  of  the 
galvanized  product  in  several  very 
important  respects:  ccst,  quality,  and 
delivery  time  Therefore,  we  stand  by 
our  determination  that  the  government's 
participation  in  the  development  project 
and  its  subsequent  relief  of  the 
outstanding  debt  related  to  that  proiect 
directly  benefitted  NZS  total 
production,  included  the  subject 
merchandise. 

Comment  10  (Spain):  Respondents 
assert  that,  if  the  Department  allocates 
subsidies  received  by  AHM  only  to 
ENSIDESA's  sales  of  cold-rolled  steel,  it 
should  include  in  the  denominator  the 
electro-zinc  plated  products  that  are 
also  produced  by  SIDNIED  at  the  cold- 
rolling  mill  in  the  denominator.  Also,  as 
of  July  1991.  32.5  percent  of  SIDMED 
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was  sold  to  SOLLAC.  Tlit  refore.  any 
subsidies  should  be  d;rL,!ed  by  this 
percentage. 

Petitioners  contpnd  that  AfiM  s 
subsidies  should  not  be  diiu'ed  by 
SIDMED's  production  of  electro-zinc 
plated  steel  products  because  there  is  no 
venHed  information  on  the  record  to 
support  its  contention.  Nor  should 
SIDMED's  subsidies  be  app>ortioned 
between  ENSIDESA  and  SOLLAC  (the 
French  company  that  acquired  a  32.5 

Krcent  interest  in  SIDMED  in  1991) 
cause  the  purchase  of  equity  is 
irrelevant  to  the  benefit  provided. 

IXX Position:  As  discussed  above,  we 
have  determined  that  benefits  received 
by  AHM  passed-through  to  ENSIDESA 
when  ENSIDESA  acquired  SIDMED. 
Since  we  divided  the  benefits  to  AHM 
by  total  ENSIDESA  sales,  respondents' 
first  comment  is  moot. 

We  agree  in  principle  with 
respondent  that  SOLLAC's  purchase  of 
a  minority  stake  of  SIDMED  from 
ENSIDESA,  may  require  the  allocation 
between  SOLLAC  and  ENSIDESA  of 
previously  received  subsidies.  However, 
we  do  not  have  adequate  information  to 
analyze  this  transaction  and.  if 
appropriate,  allocate  the  prior  subsidies. 

Comment  1 1  (United  Kingdom]: 
Petitioners  argue  that  respondent  failed 
to  provide  sales  data  for  those  disposals 
or  joint  ventures  which  may  actually 
involve  a  business  or  productive  unit, 
despite  its  likely  possession  of  such 
information.  Petitioners  claim  that 
much  of  the  information  is  easily 
available  to  respondent  in  its  owm 
annual  reports.  Considering 
respondent's  failure  to  provide  adequate 
information  in  response  to  the 
Department's  inquiry,  as  the  best 
information  available,  the  Department 
should  consider  only  those  dispositions 
for  which  sales  figures  are  available  as 
being  eligible  for  subsidy  pass-through. 

Respondent  argues  that  it  informed 
the  Department  that  it  was  unable  to 
provide  desegregated  financial  data  on 
individual  assets  and  productive  units 
because  (1)  it  was  not  given  the 
definition  of  'productive  unit  "  and  (2) 
to  provide  data  on  individual  asset 
transactions,  some  of  which  were  nearly 
12  years  old,  would  have  been 
impossible  before  the  due  date. 
P'urthermore,  respondent  argues  that  the 
information  cited  by  petitioners  in  the 
annual  reports  concerning  the  sales  data 
for  joint  ventures  and  disposals  is  ten  or 
more  years  old  and  is  not  audited. 
Moreover,  preparation  for  verification  of 
this  information  was  not  possible  within 
the  time  given.  According  to 
respondent,  the  asset  book  values 
verified  by  the  Department  are  the  best 
inforrmtion  available 


DOCPf-yA-cr,  Because  the 
Department  has  decided  lo  use  asset 
vai  Lie  rather  than  sales  value  in  its 
allocation  of  subsidies  to  productive 
units,  x2petitioners  argument  that  BS 
pic  failed  to  provide  sales  information 
for  some  of  the  assets  that  BSC  sold  is 
not  relevant.  See  section  I.E.  of  the 
Restructuring  discussion  above, 

We  have  allocated  a  portion  of  BSC's 
subsidies  to  those  productive  units 
which  it  reported  as  sold.  We  used  the 
book  value  of  assets  sold  to  unrelated 
parties  or  transferred  to  joint  ventures  in 
which  BSC  held  an  interest  of  fifty 
percent  or  less  or  over  which  BSC  had 
relinquished  managerial  control.  These 
amounts  were  reported  in  BSC's  audited 
financial  statements. 

Comment  J 2  (United  Kingdom): 
According  to  petitioners,  where  a  parent 
company  disposes  of  a  majority-owned 
affiliate  of  which  it  owns  less  than  100 
percent,  only  that  portion  of  the 
subsidies  attributable  to  the  parent 
company's  interest  in  a  productive  unit 
should  be  passed  through — the 
remainder  must  remain  with  the  parent. 
Therefore,  according  to  petitioners,  in 
calculating  the  pass-through  of 
subsidies  where  BSC  disposed  of 
partially-owned  subsidiaries,  the 
Department  must  be  certain  to  adjust  the 
sales  of  the  subsidiary,  and  thus  the 
allocation  of  subsidies,  to  reflect  BSC's 
less  than  100  percent  ownership. 

E>OC  Position:  However,  it  is 
reasonable  to  assume  that  when  BSC 
reported  the  value  of  the  assets  sold,  it 
was  reporting  only  that  share  of  the 
affiliate  which  it  owned.  This  is  because 
BSC  cannot  sell  someone  else's  assets. 
Therefore,  we  believe  the  adjustment 
sought  by  petitioners  is  implicit  in  our 
methodology  because  we  calculated  the 
potential  amount  of  subsidies  passed 
through  to  the  spinoffs  using  the  ratio  of 
book  value  of  BSC's  assets  spun  off  to 
total  book  value  of  BSC. 

Comment  13  (United  Kingdom):  The 
ownership  position  of  BSC/BS  pic  in 
various  of  its  joint  ventures  changed 
between  the  time  of  their  formation  and 
the  review  year.  Petitioners  stress  that 
the  Department  should  not  consider  an 
additional  pas.s-through  of  subsidies  for 
each  new  sale  of  an  interest  in  these 
joint  ventures.  According  to  petitioners, 
the  Department  should  not  set  a 
precedent  for  allocating  additional 
subsidies  each  time  a  new  portion  of 
ownership  of  a  related  company  is  sold. 
Petitioners  argue  that  this  would  be 
administratively  inconvenient  and  that 
share  ownership  is  irrelevant — the  unit 
continues  to  benefit  from  the  full 
amount  of  the  subsidy  properly 
allocable  to  it  before  the  transfer. 


DOC  Position:  The  Department 
determines  that  a  change  in  ownership 
position,  whereby  a  company's 
percentage  of  ownership  fluctuates  over 
time,  is  not  a  bona  fide  spin-off. 
Therefore,  we  did  not  perform  the  spin- 
off calculation  with  regard  to  change  in 
ownership  position, 
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[C-423-806] 

F,na;  AftT'Ti.qfye  Countervailing  L./'y 
Determinations:  Certain  Steel  Products 
From  Belgium 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  9.  1993. 
FOR  FURTHER  INFORMATtON  CONTACT:  Gary 
Bettger  or  Vince  Kane,  Office  of 
Countervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  DC  20230;  telephone 
(202)  482-2239  or  482-2815, 
respectively. 

Final  Determinations 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Belgium  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the  notice  of 
preliminary  determinations  in  the 
Federal  Register  (57  FR  57750; 
December  7, 1992).  the  following  events 
have  occurred. 

On  December  9, 1993.  we  issued  an 
additional  supplemental  questionnaire 
to  all  respondents.  We  issued  one  more 
clarification  questionnaire  to  Fabrique 
de  Fer  de  Charleroi  ("Fabfer")  on 
January  6, 1993.  Responses  to  both 
questionnaires  were  timely  received. 

From  January  25  to  February  11. 1993. 
we  verified  responses  of  the 
Government  of  Belgium  (GOB)  and 
companies — SidmarN.V.  ("Sidmar")     "" 
and  its  related  service  center;  Fabfer; 
and  Forges  de  Clabecq  ("Clabecq"). 

On  February  26, 1993.  the  Department 
returned  to  the  GOB  its  February  11, 
1993,  submission  in  accordance  with 
the  Department's  policy  that  "new" 
information  presented  during 
verification  must  be  filed  at  Department 
headquarters  in  Washington.  DC,  within 
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two  ddvs  aften-  lU  presentation  it 
verification. 

Qri  Marrii  8.  1993,  we  puhu.sh«d  :n 
the  Federal  R^^ister  a  notic  a  postponing 
IM  f;na!  datermiaetions  m  aa  ordanca 
with  tiie  postponement  ot  (he  tuial 
determinalions  in  the  conipa'iirm 
antidumping^  duty  investig-j'inrs  i  '',6  t  K 
1  i^^l^]  On  Apnl  rj,  l'-i93.  we  tennmated 
sne  suspension  of  Iiquidatii.n  of  all 
eijtries  of  the  sub|«(:rt  merchandise 
eiiterud.  or  withdrawn  for  consumption, 
Oil  or  arte:  tha*  date  (see,  Suspension  of 
L.'VJidrHion  spction.  below). 

On  April  12  and  16,  1993,  we 
.Tjceived  case  a.nd  rebuttal  briefs  from 
nr  th  Ph'ttiorers  and  respondents.  On 
April  It  1    -(J,  we  returned  to  the  gob 
^hi!   •-  fT.T:  is  r%!;«  brief  as  untimely 
^..:: nt'ed  now  factual  information. 
Case-specific  and  general  issues 
hearings  were  held  on  April  19,  and 
May  5-6, 1993.  respectively. 

Scope  of  Investigations 

The  products  covered  by  these 
iiiveN'iiiations.  certain  steel  products, 
cc^sriiute  the  following  three  separate 
"classes  or  kinds"  of  merchandise: 
certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
.steel  flat  products,  and  certain  cut-to- 
Icngth  carbon  steel  plate  as  defined  in 
t;  -  !>  tpe  Appendix  to  the  Federal 
Register  notice  for  the  companion  Final 
Affirmative  Countervailing  Duty 
Determination  Certain  Steel  Products 
from  Austria. 

I '^, jury  Test 

Because  Belgium  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  dftermine  whether  imports 
of  certain  stL>e!  products  from  Belgium 
materially  injure,  or  threaten  material 
iii|ury  to,  a  U.S.  industry  On  August  21, 
1992.  the  ITC  preliminarily  determined 
il.at  there  is  a  reasonable  indication  that 
an  industry  m  the  United  States  is  being 
ni  ':r:riaiiy  i;.;Lir«d  or  threatened  with 
rnatcTiai  injury  hy  reason  of  imports 
f.'':r:i  BeigiLir.  ui  :h"  sobu'ct 
rner-handi^  .;--  FR  38064;  August  21, 
1^92). 

F^'^pnndents  ' 

The  GOD  ;s  a  respondent  for  each 
class  or  kind  of  merchandise  subject  to 
ihese  investigations.  The  following  is  a 
list  of  respondent  companies  for  each 
class  or  kind  of  merchandise: 

C  vrtam  Hot-Rolled  Carbon  Steel  Flat 
Products. 
Sidn^.^r  QvultiII  Sambre {"Cockeriir'). 

anil  c:  ,•*•<  -1 
Certain  Coid-Raiied  Carbon  Steel  Flat 
Products: 


UMI 


Sidmar  and  Cockehil 
Cattain  Cut-To-Leogth  Cartxjn  Stetii  Plate 
Clabecq.  Fabfer  and  Cockerill 

Best  Information  Available  ("BIA") 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  best  information 
available  (BIA)  "whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation.  •   •   *" 

One  of  the  steel  companies  included 
in  these  in%'estigations.  Cockerill.  did 
not  respond  to  oxir  countervailing  duty 
questionnaire.  On  October  19, 1992.  the 
GOB  filed  a  partial  response  on  the 
company's  behalf.  In  cases  where  the 
government  responds  on  behalf  of  a 
non-responding  company,  we  have 
determined  that  we  will  use  the 
government's  response  to  the  extent  that 
it  serves  to  establish  non-use  of  certain 
programs  by  the  company  and/or  to  the 
extent  that  it  serves  to  establish  that 
certain  programs  used  by  the  company 
are  not  countervailable  because  they  are 
not  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

While  we  were  able  to  verify 
Cockerill's  non-use  of  certain  pnjgrams, 
we  have  no  verified  information  relating 
to  Cockerill's  use  of  the  remaining 
programs.  For  those  programs  which 
Cockerill  has  used  and  which  are 
specific,  we  have  used  BIA  in 
determining  to  what  extent  Cockerill 
benefitted  from  the  program.  In  light  of 
Cockerill's  refusal  to  participate  in  these 
investigations,  we  have  applied  BIA 
using  the  most  adverse  assumptions, 
i.e.,  using  the  highest  rate  among 
petitioners'  rates  or  previous 
investigation  and  review  rates  on  a 
program  by  program  basis. 

We  are  using  petitioners'  rates  as  they 
are  calculated  in  their  submissions  to 
the  extent  that  these  rates  are 
methodologically  sound.  We  have 
reviewed  petitioners'  calculations  and 
determined  that  the  majority  are 
methodologically  reasonable.  In  those 
cases  where  petitioners'  calculations  are 
based  on  an  unrea.<5onable  methodology, 
we  have  adjusted  them  accordingly  or 
used  the  higher  of  the  other  companies' 
calculated  rates,  and  rates  from  previous 
investigations  or  reviews. 

For  those  programs  for  which  we  were 
able  to  verify  Cockerill  did  not  use  the 
program  or  that  the  program  was  non- 
specific, we  have  adjusted  the 
calculations  accordingly.  Additionally, 
in  cases  where  we  have  verified  non- 
company-specific  information  (e.g., 
program  interest  rates,  interest  rebate 
percentage,  benchmark  interest  rates. 


etc  )  we  have  u.sed  this  information  to 
adjust  the  petitioners"  ca'culations. 

Where  the  D*ipartment  f:as  changed 
its  methodology,  as  disctis.svd  in  the 
General  Issues  Appendix  published 
concurrentiy  with  the<;9  determinanons. 
we  have  not  adjusted  the  petitioners' 
calculations.  NntwithsMndi'ig  cur  view 
that  the  rnethodniopi:  a!  changes 
described  in  the  Gener.-il  Issues 
Appendix  represent  the  most  accurate 
and  appropriate  methods  for  identifying 
and  measuring  the  t)  p^s  of  subsidies  at 
issue  in  these  investigations,  we  do  not 
believe  it  is  necessary  to  reconfigure  the 
methodological  assumptions  underlying 
the  petition  for  purposes  of  applying 
BIA.  The  petitioners'  allegations  were 
calculated  on  the  basis  of  methodologies 
which  were  in  effect  at  the  time  the 
allegations  v/ere  made.  Since  BIA  need 
not  represent  the  most  accurate 
information,  but  rather  is  merely  a 
choice  of  information  available  on  the 
record  of  the  investigation,  we  have 
determined  that  modification  of  BIA 
rates  to  reflect  new  methodological 
thinking  is  unwarranted. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verifications  and 
comments  made  by  interested  parties. 
we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  general  in  nature.  "These 
included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues: 

•  Privatization  Issues; 

•  Restructuring  Issues. 
The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs,  as  well  as  the 
country-specific  brief.s,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  which  is  puhiisht>d 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
subsidies  (the  period  of  investigation 
(POIj)  for  Sidmar  is  calendar  year  1991, 
which  corresponds  to  its  fiscal  year  For 


Clabecq  and  Fobfer,  thf  PO!  is  July  1990 
through  June  1991   -Ahirh  corresponds 
to  their  nr-spe':  ''ve  fiscal  y«ars  For 
Cockeriil,  we  aro  using  calendar  year 
1991. 

Cairulntion  of  Country -Wide  Bate 

in  determining  benefits  ret  eived 
under  the  various  programs  descnbtid 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country- wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorent  benefit  received  by  each  firm 
weighted  by  each  firm's  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 
The  rates  for  programs  were  summed  to 
arrive  at  a  country-wide  rate  for  each 
class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355.20(d)  of  the 
Department's  regulations,  for  each  class 
or  kind  of  merchandise,  we  compared 
the  total  ad  valorem  benefit  received  by 
each  firm  to  the  country-wide  rate  for  all 
programs.  The  rate  for  Cockeriil  was 
significantly  different  from  the  country- 
wide rate  for  all  three  classes  or  kinds 
of  merchandise.  With  respect  to  cut-to- 
length  plate,  Fabfer's  rate  was  also 
significantly  different  from  the  country- 
wide rate.  Therefore,  these  firms 
received  individual  company  rates.  For 
the  remaining  firms,  we  recalculated  the 
country-wide  rate,  based  only  on 
benefits  received  by  these  firms.  We 
then  assigned  recalculated  overall 
country-wide  rates  to  remaining  firms 
and  all  other  manufacturers,  producers, 
and  exporters. 

EquiiywoTihiness 

Petitioners  have  alleged  that  Sidmar 
was  unequityworthy  in  1984,  Clabecq 
from  1980  to  1988,  and  Cockeriil  from 
1980  to  1989;  therefore,  equity  infusions 
received  during  those  years  were 
inconsistent  with  commercial 
considerations.  We  did  not  initiate  an 
investigation  on  petitioners'  allegation 
that  Sidmar  was  unequityworthy 
because  the  petition  did  not  contain 
sufficient  evidence  to  support  the 
allegation.  Because  Clabecq's  and 
Cockerill's  shares  are  publicly  traded, 
the  market  price  serves  as  a  benchmark 
price  for  the  vslue  of  the  shares. 
Therefore,  we  have  not  made  an 
equityworthiness  determination  for 
these  companies. 

Crf'ditwoTihiness 

Petitioners  have  alleged  that  Sidmar 
was  uncreditworthy  in  1984,  Clabecq 
from  1980  to  1988,  and  Cockeriil  from 
1980  to  19H9  Wo  did  not  initiate  an 
investigation  on  petitioners'  allegation 
that  Sidmar  was  uncreditworthy 
because  the  petition  did  not  contain 


sufficient  evidence  to  support  the 
allegation. 

Both  Cockeriil  and  Clabecq  were 
determined  to  be  uncreditworthy  from 
1978  to  1981  in  Final  Affirmative 
Counter\'ailing  Duty  Determinations: 
Certain  Carbon  Steel  Products  from 
Belgium  47  FR  39304,  (September  7. 
1982)  (Belgian  Steel).  Because  we  have 
no  new  information  that  would  lead  us 
to  reconsider  these  determinations,  we 
are  again  considering  the  companies  to 
be  uncreditworthy  during  these  years. 
We  find  Cockeriil  to  be  uncreditworthy 
from  1982  through  1989  based  on 
information  contained  in  the  petition,  as 
best  information  available. 

We  find  Clabecq  to  be  uncreditworthy 
fi-om  1982  through  1989.  From  1979 
through  1986,  the  period  three  years 
prior  to  those  years  being  investigated. 
Clabecq  barely  covered,  or  was  unable 
to  cover,  interest  expenses.  In  the  same 
years,  Clabecq's  current  assets  barely 
covered  current  liabilities.  For  a  more 
detailed  explanation  of  the 
Department's  methodology,  please  see 
the  Department's  memorandum 
concerning  the  equityworthiness  and 
creditworthiness  of  the  Belgian  steel 
companies,  on  file  in  Room  B-099  of  the 
Main  Commerce  Building. 

Belated  Company 

On  November  19, 1992,  at  the 
Department's  request,  Sidmar  filed  a 
response  to  our  countervailing  duty 
questionnaire  on  behalf  of  six  related 
companies.  One  of  these  companies,  a 
99.99  percent-owned  steel  service 
center,  received  benefits  from  the 
following  programs  during  the  POI: 

•  Cash  Grants/Interest  Subsidies 
under  the  1970  Law 

•  Accelerated  Depreciation 

•  Real  Estate  Tax  Exemption 

In  calculating  Sidmar 's  subsidy  rate, 
we  have  included  the  full  amount  of 
benefits  received  by  the  service  center  it 
acquired.  If  the  appropriate  information 
were  available,  the  Department  would 
have  analyzed  this  acquisition  in 
accordance  with  the  methodology 
outlined  in  the  Corporate  Restructuring 
section  of  the  General  Issues  Appendix 
to  determine  the  portion  of  the  subsidy 
which  passed  through  to  Sidmar.  With 
respect  to  Sidmar's  denominator,  we 
have  included  the  service  center's  sales 
for  purposes  of  calculating  the  subsidy 
rate. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Belgium  of  certain  steel 
products  under  the  following  programs: 


1.  Cash  Grants  and  Interest  Subsidies 
under  the  Economic  Expansion  Law  of 
1970.  The  Economic  Expansion  Law  of 
December  30, 1970  (the  1970  law),  offers 
incentives  to  promote  the  establishment 
of  new  enterprises  or  the  expansion  of 
existing  ones  which  contribute  directly 
to  the  creation  of  new  activities  and  new 
employment  within  designated 
development  zones.  Although  funding 
for  programs  under  the  1970  Law  is 
from  the  GOB,  the  provisions  of  the 
1970  Law  are  implemented  and 
administered  by  regional  authorities  of 
the  Belgian  government.  Effective 
January  1, 1986,  steel  companies  in 
Belgium  were  precluded  by  Decree 
number  3984/85  of  the  Commission  of 
the  European  Communities  from 
receiving  benefits  under  the  1970  Law, 
with  the  exception  of  certain  explicitly 
authorized  benefits. 

Parties  have  argued  the 
appropriateness  of  "linking"  the  1970 
Law  with  the  1959  Economic  Expansion 
Law  (the  1959  Law),  under  the 
Department's  integral  linkage  test,  to 
determine  the  amount  of  benefits 
conferred  by  the  1970  Law.  The  1959 
Law  was  found  to  be  non-specific  in 
Belgian  Steel  and,  thus,  not 
countervailable.  As  stated  in  the  DOC 
Position  to  the  comment  addressing  this 
issue  below,  we  have  determined  that 
the  integral  linkage  test  applies  only  to 
those  cases  where  the  issue  of 
specificity  is  in  question.  However,  with 
respect  to  benefits  granted  under  the 
1970  Law,  the  question  of  specificity  is 
not  an  issue.  This  law  provides  benefits 
specifically  to  firms  in  certain  regions  of 
the  country.  Therefore,  we  determine 
benefits  provided  under  this  law  are 
provided  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries. 

Having  found  the  1970  Law  specific, 
it  is  necessary  to  determine  the  extent 
of  the  benefit  provided  by  the  1970  Law. 
We  have  concluded  that,  absent  the 
1970  Law,  most  of  the  benefits  provided 
under  this  law  would  be  available  under 
the  1959  Law.  The  only  difference 
would  be  the  level  of  benefit  received. 
Therefore,  we  have  determined  it 
appropriate  to  countervail  benefits 
provided  under  the  1970  Law  only  to 
the  extent  that  they  exceed  benefits 
available  under  the  1959  Law.  This 
approach  is  consistent  with  our 
treatment  of  tiered  levels  of  benefits, 
see,  for  example,  Final  Negative 
Countervailing  Duty  Determination: 
Certain  Granite  Products  from  Italy, 
("Granite")  53  FR  27197  (July  19. 1988). 

Fabfer,  Cockeriil,  and  Sidmar  received 
cash  grants  for  capital  equipment  under 
this  program  to  be  used  in  basic  steel 
production.  Based  on  the  methodology 
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outlined  in  the  Allocntion  sWv-n  of  the 
General  Issues  Appordix,  vse  found 
these  benefits  to  oe  nonrecurring. 
Furthermore,  where  benefits  to  th« 
ronipanies  were  below  0  5  percent  of 
sales  in  that  year  we  expen<;»Kl  &e 
•;rarts  in  yeflr  of  receipt.  Thus,  Sidmar 
oTvivod  no  benefit  during  the  POI. 

For  Fabte'-  >ind  Cocker. H.  we  allocated 
tha  benefit  over  the  avfr^Qn  useful  life 
(i  the  renewahid  f>y<:;ca!  assets  in  the 
sf^ei  industry  i  p  ,  15  years  (see.  the 
Allocation  5*»c;ion  of  the  General  Issues 
Appendix)  As  our  disrnunt  rate,  we 
u>«d  wh'.'re  pr>ssib!e,  company-sjjecific 
rn'es.  or  in  ^^"  al^o-nitive  the  long-term 
fixed  rates  of  lCx7_triiBtbank,  a  Belgian 
private  bank  For  a  f'lrther  discussion  on 
the  toDu:  of  the  benchmark  and  discount 
rates  used  for  pur^vnses  of  these  final 
det«rrninaticns.  see,  DOC  Position  to  the 
f  eminent  addri^ssing  this  issue  below. 

Firal'v.  ue  dwided  the  benefit 
til'cvjati'd  to  l^\  by  total  1991  steel 
sales  made  b\  \b9  respective  companies. 
Since  these  b«jneflts  are  tied  to  steel 
assets.  Using  the  country-wide  rate 
r^lculation  methodology  described  in 
•:.e  ".Afialysis  of  Programs"  section  of 
t:us  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise  As  stated  earlier,  CocJcerill 
and  Fabfer  have  significantly  different 
aggregate  benefits.  Therefore,  we 
calculated  an  estimated  net  subsidy  of 
0.11  percent  ad  valorem  for  Cockerill 
and  0.46  percent  ad  vahrem  for  Fabfer 
for  each  class  or  kind  produced  by  each 
company. 

Sidmar  also  received  interest  rebates 
on  several  lo.^ns  r^jcfived  and  repaid 
prior  to  the  POI.  Because  Sidmar  knew 
at  the  time  the  loans  were  received  that 
:'s  interest  costs  over  the  life  of  the  loan 
v.oLild  b«  reduced  by  interest  subsidies 
irovded  under  the  1970  Law,  we  are 
trerit  ng  these  interest  subsidies  as  we 
vvoiild  treat  a  reducf?d  rate  loan. 
Ccr.stq'icr'ly.  since  these  loans  were 
n  jt  Qutstand  ng  during  the  POI.  we 
dt't'rmine  th.=^t  Sidmar  received  no 
lifr.r*,";!  from  th«  program.  Wa  are 
■issn'Ti'iig  tiiat  Ckx-kenil  used  this 
program  based  on  BlA.  We  note  that 
petitioner.'  BLA  r^jte  for  tins  program 
was  included  in  llieir  BI.\  rate  for  Cash 
Gnrits  under  the  1970  Law  Therefore. 
we  are  not  assignmt^  an  additional  BIA 
rate  for  this  sub-part  of  the  program. 

2.  Ccvemmtnt  Funding  of  Early 
R'^tirement  Pensions.  The  early 
'f'irea^.ent  sy.;em  was  astablishod  as  a 
result  of  the  lengthy  bi;onomic  recession 
tr  [;atreJ  by  the  first  oil  crisis.  To 
aiie^  ;ate  the  s.>c.ial  hardships  stemming 
fro-i  the  recession.  CkiUective  Labor 
Convention  ("CLC")  Number  17  of  the 
National  Labor  Cxiuncil  provided  for 


additional  allovmnces  over  and  above 
unemployment  benefits  for  certain  laid- 
off  workers  over  60  years  of  age  for  all 
industries.  Subsequently,  the  minimum 
age  for  requirement  was  change<i  'o  b^k 
55.  The  amount  of  the  aliowpn-e 

[)rovided  for  by  the  Convention  was  at 
east  one  half  of  the  difference  between 
the  worker's  reference  salary  and  the 
unemployment  benefit.  The  allowance 
is  to  be  paid  by  the  last  employer,  which 
assumes  a  contractual  obligation  for  up 
to  15  years. 

Because  of  the  large  numbers  of  steel 
workers  and  the  massive  restructuring 
of  the  steel  industry,  a  CLC  was 
negotiated  in  1978  specifically  for  steel 
companies.  This  steel  CLC  exempted 
steel  companies  from  replacing 
prepensioned  workers  until  1990.  Also 
under  this  steel  CLC,  steel  company 
workers  and  employees  retiring  early 
receive  a  special  additional  allowance  of 
BF2,500  per  month. 

We  have  determined  that  the  steel 
companies  have  received  two  types  of 
benefits  under  these  programs.  First, 
under  the  country-wide  CLC  1 7, 
companies  are  clearly  obligated  to 
replace  their  pre-pensioned  employees. 
One  aspect  of  the  steel  CLC,  however,  is 
to  allow  steel  companies  to  retire 
workers  without  replacing  them. 
Therefore,  the  company  is  relieved  of 
the  obligation  and  costs  associated  with 
hiring  and  paying  new  workers  until 
1990  and  is  recei\dng  a  countervailable 
benefit  from  this  portion  of  the  program. 

We  have  determined  this  first  type  of 
benefit  to  be  recurring  based  on  the 
criteria  outlined  in  the  Allocation 
section  of  the  General  Issues  Appendix. 
However,  we  do  not  have  sufficient 
information  on  the  record  to  calculate 
the  subsidy.  Furthermore,  this  benefit 
has  not  been  investigated  in  prior  cases. 
As  a  result,  we  have  found  a 
countervailable  subsidy,  but  we  have  no 
method  by  which  to  calculate  the 
benefit.  Given  these  circumstances,  we 
have  determined,  absent  any  other 
information  on  the  record,  it  is 
appropriate  to  apply  a  rate  that  is  above 
de  minimis.  Therefore,  we  have 
assigned  a  rate  of  0.50  percent  ad 
valorem  for  thisportion  of  the  program. 

Secondly.  CLC  17  stales  what  all 
companies  in  Belgium  must  pay  to 
prepensioned  employees.  In  the  steel 
CLC.  the  GOB  agreed  to  help  steel 
companies  meet  these  payments.  Sinc^ 
only  steel  companies  are  receiving  this 
government  assistance  to  pay  the  early 
retirement  costs  required  of  all 
companies,  we  determine  there  is  a 
countervailable  benefit. 

However,  tha  assumption  of  the 
BF2500  per  week  must  be  differentiated 
from  the  assumption  of  the  normal  early 


retin^ment  costs  that  al!  cornpariisis  ai-e 
required  to  pay  This  additional 
payment  to  the  workers  arose  as  a  result 
of  the  steel  CLC.  The  government 
participated  in  the  nego;ia?ion  of  this 
CLC  and  agreed  to  cover  the  cost  of 
these  payments.  As  such  the  payment 
was  never  the  obligation  of  llie 
company  This  decision  is  consistent 
with  the  Department's  determination  in 
Final  Determinaiion  of  Carbon  Steel 
Wire  Rod  from  Belgium.  47  FR  42403 
(September  27,  1982).  In  that  case,  the 
Department  investigated  the  government 
reimbursemeTUs  for  the  additional 
EFZ-SOO.  They  were  not  countervailed 
because  the  additional  payment  was  not 
a  cost  that  the  compa.^.y  would 
ordinarily  incur. 

However,  because  of  the  way  the 
information  was  presented  in  this  case, 
we  are  not  able  to  break-out  Government 
payments  that  served  to  reimburse  the 
steel  companies  for  the  additional 
BF2500  per  week.  This  is  because  the 
government  not  only  reimbursed  the 
companies  for  this  amount,  but  it  also 
covered  a  portion  of  the  payments  for 
which  the  companies  were  legally 
obligated  and  only  the  total  amount  of 
government  payments  was  reported. 
Therefore,  we  have  countervailed  the 
entire  amount  of  the  government 
assistance  under  these  other  programs. 

3.  Ecological  Incentives.  Under  the 
Royal  Decree  of  April  9. 1975.  firms 
unable  to  rne^t  the  requirements  of  the 
Clean  Water  Act  of  1971  could  apply  for 
grants  from  the  GOB  to  cover  a  portion 
of  the  investment  needed  to  meet  the 
requirements.  To  qualify  for  incentives, 
companies  had  to  show  that 
installations  conformed  with  applicable 
regulations,  that  the  investment  would 
be  completed  by  a  specified  date,  and 
that  building  aiid  operating  costs  v.-ere 
rea.sonably  estimated.  The  program  was 
established  in  1975  and  terminated  due 
to  budget  shortfalls  in  I'^Bl. 

Although  grants  under  this  program 
are  not  de  jure  limited  to  a  specific 
enterpri.se  or  industry  or  group  of 
enterprises  or  industries,  we  verified 
that  only  eight  industr.es  (.steel,  food 
processing,  paper,  chemicals  and 
fertilizer,  m.ining,  electromechanical, 
firearms,  and  cement  and  ceramics) 
received  benefits  under  the  program.  We 
consider  eight  industries  to  be  "too  few" 
users  and,  therefore,  constitute  evidence 
oi  d''  facto  specificity  per  section 
355.43(b){2)(ii}  of  the  Department  s 
Proposed  Regulations  (Countervailing 
Duties;  Notii^e  of  Proposed  Rulemaking 
and  Request  for  Public  Cximments.  fi4 
FR  233b6  (NJuy  31.  U<^"~i))  (Proposed 
Regulations).  Furthermore,  we  verified 
that  45.9  perctint  of  the  benefits  over  the 
period  1975-1981  were  granted  to  the 
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steel  indust',7  Therefore,  we  dt>term:n" 
that  this  pnigram  is  couniena'.l.ible 
Fabfer,  Clahecq  anti  Ckx;kenli  rHtit'iveci 
bene&U  under  ihis  provsranv  Based  nn 
the  methfxJologv  outiined  in  the 
Allocation  syction  of  the  General  issues 
Appendix,  we  have  found  these  benefits 
to  be  non-rerumng  Where  ht'nefits  to 
the  compani«s  were  l:>t*!ow  OS  pfrrent 
of  sales  in  that  year,  we  .^xL't-n-Hd  ;l;e 
grar.ts  m  v\yc:  of  rei.eipt  Fias'-ri  on  th. i^ 
no  benefit  was  reaHjed  during  the  FC3I 
by  any  responding  company  under  this 
program  For  Cotker;;!,  as  BIA  we  have 
applied  tlie  highasi  cai>..,jlatL'd  rate  for 
any  responding  company  which  was 
0.00  percent  ad  vcJor^r^  for  each  class 
or  kind  of  merchandise 

4   Assumpli:^n  cf  I'M'i.A. 

d    A'^^iimpticn  af  I)ft't  Related  to 
Clov-c  -f  Vr,in;  r!a;:'-v..!:ker!li  Sambre, 
AcccrUir.glc  !n:(.rn:a'.K;!i  Ljntained  in 
the  petition,  in  19B4,  pursuant  to  the 
Candois  Plan  the  Societe  Nationale  de 
Credite  a  I'lndustrie  (SNQ)  provided 
BFl.616  million  in  credits  to  Cockeriil 
to  finance  the  closing  of  the  company's 
Valfil  plant.  The  SNQ  is  a  public  credit 
institution,  which,  through  mediuin- 
and  long-term  financing,  encourages  the 
development  and  growth  of  industrial 
and  commercial  enterprises  in  Belgium, 
including  the  national  industries.  SNQ 
is  organized  as  a  limited  Hability 
company  and  is  50-percent  owned  by 
the  Belgian  government. 

The  Fund  pour  la  Restructuration  des 
Secteurs  Nationaux  en  Region  Walloon 
(FSNVV)  also  advanced  capita!   n  tt,.> 
amount  of  BF236  million  to  a';-;  t  sn.  the 
plant  closing.  The  FSNW  wa?  9  regional 
subsidiary  of  the  Societe  Nationaie  pour 
des  Reconstruction  des  Secteurs 
Nationai:x  {SN.SNi,  created  in  1983  to 
assist  the  "^N'G  n  i.arr\ing  out  the 


J  (■*- 


ive  targeted 


sfee!  -shipbuilding. 


restruct  i: ' . ; : 
national  ^e- 

coal.  textiles  >i!;d  giass)  in  V/alloon 

In  1984,  the  GOB  directly  assiinifnl 
both  debt s ,  rv .' ' *:' v i n h  •  h e  r  n, <r  p ;- ;•  v  r- *■  its 
debt  obltgnti  in,<,  Ali.'iOn^h  related  to  a 
plant  closing,  these  debt  assumptions 
clearly  benefitttd  the  company  In  our 
Final  Affirmative  Counfervduing  Diify 
Dt'tTrT^inafioTV  Sliinless  Steel  Sheet, 
S'rip  aid  Piste  from  the  United 
Kingdom  (48  FR  19048.  March  16. 
19B3).  we  dett'minfMi  thri'  "subsidies 
used  to  r'osy  rediindant  f,-i(  lit.'s  *    '    ' 
clearly  constitute  coi-n'tTAaihittJe 
benefits."  because  they  relieve  the 
recipient  of  significant  financial 
burdens  This  determination  was 
upheld  in  Bntish  Stev!  Carp.  v.  United 
States,  et  al .  f-O"?  F,  5-pp   ZC^f  {CTT 
MR5). 

We  further  notd  ihjt  tfie  Gandois  Plan 
was  a  plan  cnmrr::ss;?ned  and  adopted 
by  the  C^OB  in  l^^Rl  spe<-;Rra!!v  to  assist 


•he  Beigian  steel  indiistn,-   in  addition, 
rt-xr'jondenfs  have  pn'^vided  'm  rvitiHrice 
;ha!  n-v  roxr-ifiv  rj'-iHr  t'-an  t.:^nJterill 
benehttod  iro-n  tne  pnr-i'.",;;.'tr  ^isjstance 
described  under  this  ii-iaram. 

Using  the  country- wioe  rate 
calculation  r- i'hr>doii>gv  described  in 
thr  "Anaivsis  of  Programs"  section  of 
this  n'-A,-  ti  w-  caiciii.iied  an  estimated 
courirv  widt'  r»u-  of  0  f30  percent  ad 
valoreT  f  -  ^  ?rh  -  .a>5  or  kind  of 
mercha.n  i  s;-  As  <\a\r^:  earlier.  Cockeriil 
and  Fobfer  have  siansficantly  different 
aggregate  bpnefit.s  Tnerefore,  we 
calculated  an  i'm  mated  net  subsidy  of 
0.28  percent  ad  i    /  "  r^  for  Cockeriil 
and  0.00  perceni  a  •  iuiorem  for  Fabfer 
for  each  class  or  kind  produced  by  each 
company. 

b.  Assumption  of  Financing  Costs — 
Conversion  to  OCPC's.  On  November 
23,  1978.  and  February  2,  1979.  the 
Belgian  Council  of  Ministers  decided 
that  the  GOB  would  a-«Kume  the  interest 
costs  of  certain  steel  companies  on  all 
medium-  and  long-term  loans  agreed  to 
before  January  1,  1979.  Pursuant  to  the 
decision  of  the  Council  of  Ministers  and 
agreements  with  the  steel  companies, 
the  GOB  agreed  to  assume  the  interest 
costs  in  exchange  for  the  companies' 
promises  of  conditional  future  issuances 
to  it  of  convertible  debentures  (OCPCs). 
On  this  basis,  the  COB  assumed  the 
interest  costs  of  Sidmar,  Cockeriil  and 
Clabecq  for  the  five-year  period  from 
1979  through  1983.  In  1985,  the 
companies  agreed  (or  in  the  case  of 
Sidmar,  conditionally  agreed)  to 
substitute  parts  beneficiaires  for  the 
OCPCs. 

As  discussed  in  the  Equity  Section  of 
the  General  Issues  Appendix,  we  have 
determined  that  the  conversion  of 
OCPCs  into  parts  beneficiaires  amounts 
to  the  conversion  of  debt  to  equity.  In 
addition,  the  GOB's  assumption  of 
interest  costs  in  return  for  parts 
beneficiaires  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Therefore,  we 
determine  that  the  GOB's  conversion  of 
debt  to  parts  beneficiaires  is 
countervailable. 

As  stated  previously,  we  did  not 
initiate  an  equit\'worthiness 
investigation  w?h  '>»^ri-ect  to  Sidmar. 
Therefore,  we  have  determined  that  the 
GOB's  conversion  of  its  debt  to  equity 
does  not  provide  a  countervailable 
benefit  to  that  company. 

Because  Clabecq  s  and  Cockerill's 
shares  were  publicly  traded  on  Belgian 
markets,  we  looked  to  the  price  in  the 
market  to  determine  whether  the  GOB 
paid  a  premium  for  the  shares.  In  fact, 
the  GOB  paid  considerably  more  for  its 
shares  than  the  market  price  at  that 
time.  Therefore,  the  GOB's  acquisition 


was  on  terms  inconsistent  with 
commercial  considerations. 

To  measure  tr*-  tn'r.i-'f'A  from  the  debt 
conversion  into  e<4u.') .  we  calculated 
the  premium  paid  by  the  government  as 
the  difference  bpt'.vwn  t^p  price  paid  by 
the  government  !-:  'n*  I  •. .  and  the 
market  price  of  the  common  shares. 
Consistent  with  the  Allocation  section 
of  the  General  Isti;.-*;  ^  ppendix,  we  find 
the  resulting  benehts  to  be  non- 
recurring. 

Using  our  declining  balance  grant 
methodology  and  the  appropriate 
discount  rate,  we  allocated  the  benefit  to 
1991.  We  then  divided  the  amount 
allocated  to  the  POI  by  the  total  value 
of  1991  sales. 

Using  the  country-%vide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rale  of  0.04  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products,  0.00  percent  for 
certain  cold-rolled  carbon  steel  flat 
products  and  2.34  percent  for  certain 
carbon  steel  cut-to- length  plate,  except 
for  Cockeriil  and  Fabfer,  which  have 
significantly  different  aggregate  benefits 
The  estimated  net  subsidy  for  Cockeriil 
is  16.78  percent  ad  valorem  for  all 
classes  or  kinds  of  merchandise.  The 
estimated  net  subsidy  for  Fabfer  is  0.00 
percent  ad  valorem  for  cut-to-length 
plate. 

c.  Forgiveness  of  SNCI  Loans  to 
Cockeriil  Sambre.  According  to 
petitioners,  loans  granted  by  the  SNQ  in 
the  amount  of  BF14.947  million  were 
contributed  to  Cockerill's  capital  in 
1981.  Because  shares  were  apparently 
not  issued  to  SNQ  or  any  government 
entity  for  its  contribution,  this 
transaction  represents  debt  forgiveness. 

Petitioners  state  that  this  contribution 
benefitted  Cockeriil  solely  and  was 
undertaken  pursuant  to  the  20-Point 
Plan  developed  in  1981  by  the  GOB  in 
connection  with  the  restructuring  of  the 
steel  industry.  Because  this  debt 
forgiveness  was  on  terms  inconsistent 
whh  commercial  considerations  and 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  have  determined  it  to  be 
countervailable. 

For  the  reasons  stated  in  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  treated  the  amoimt  of 
debt  forgiven  as  a  non-recurring  grant 
and,  using  the  appropriate  discount  rate, 
allocated  the  grant  over  15  years. 
Dividing  the  portion  allocated  to  the 
POI  by  total  sales,  we  calculated  a 
benefit  for  this  program.  Using  the 
country-wide  rate  calculation 
methodology  described  In  the  "Analysis 
of  Programs"  section  of  this  notice,  we 
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calculated  an  estimated  country- wide 
rate  of  0  00  pf  rcent  ad  valorvm  for  each 
class  or  kind  of  merchandi'^e  As  stated 
earlier,  Cockeni!  and  Fahfer  have 
signiRca'^.;iy  different  a^y^regate  benefits. 
Thervfcre.  we  calculatod  an  estimated 
net  subsidy  of  2  19  percent  ad  valorem 
for  Cockeni!  and  0  00  percent  ad 
valorem  for  Fabfer  for  earh  class  or  kind 
produced  bv  ea(-h  comporv 
5  Detit  Conveniors 

a,  1984  Ck)!iversicn  of  Sidmar  Debt  to 
Prtifer«nce  Shares  and  Redemption  of 
Preferred  Stork.  In  1984,  the  GOB  made 
two  share  sutiscriptions  in  Sidmar 
pursuant  to  Rovai  D^cee  No  24  5  of 
Decemt^er  31,  1963.  This  Royal  Decree 
allowed  the  GOB  to  make  preference 
share  subscriptions  in  the  steel  industry 
as  ioni;  as  the  subscriptions  did  not  go 
over  one-half  of  the  S'x;ial  capital  of  the 
rompar.y  The  SNSN.  the  government 
n^ency  purchasing  the  shares,  paid  cash 
for  the  first  subscription,  which 
consisted  of  ordinary  shares  in  the 
company  The  second  subscription,  also 
bv  SNSN.  consisted  of  preference  shares 
issued  m  return  for  the  cancellation  of 
certain  debt  claims  held  by  SNSN 
against  Sidmar. 

As  stated  previously,  we  did  not 
initiate  an  equity'worthiness 
investigation  with  respect  to  Sidmar. 
Therefore,  v^e  are  not  investigating 
SNSN  s  purchases  of  ordinary  shares. 

However,  because  of  the 
circumstances  surrounding  the 
redemption  of  the  preference  shares,  we 
have  included  this  debt  conversion  in 
our  investigations.  In  1987.  the  GOB 
requested  that  Sidmar  redeem  the 
oi^ference  shares  early  for  budgetary 
rea.sons  Therefore,  in  1989,  Sidmar  and 
the  GOB  agreed  to  fix  the  amount  due 
in  the  year  2004.  However,  in  order  to 
receive  some  money  back  immediately, 
the  GOB  asked  Sidmar  to  pay  the  net 
present  value  in  1991  for  the  total  due 
m  2004 

We  have  deternuned  that  the 
redemption  of  the  preferred  shares  in 
1991  did  not  give  rise  to  a 
counlervailable  benefit.  In  selling  the 
preferred  shares  back  to  Sidmar,  we 
analyzed  whether  Sidmar  paid  the  net 
present  value  m  19^^!  of  the  amount  due 
m  2Q04  Using  Sidmar's  benchmark 
interest  rate  for  1991 ,  we  determined 
that  the  total  amount  of  money  received 
by  the  GOB  was  more  than  what  Sidmar 
should  have  paid  for  the  preferred 
shares.  Therefore,  we  find  that  this 
redemption  does  not  provide  a 
countervaiiable  benefit  to  Sidmar. 

b.  Conversion  of  Clabe*^^  Debt  into 
Ordinary  and  Non-Votmg  Shares, 
Pu.rsuant  to  the  approval  of  the  Belgian 
Council  of  Ministers  on  December  30, 
1983.  tiie  SNSN  and  Clabec  q  agreed  to 
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convert  Clabecq  debt  held  by  SNSN  tu 
ordinary  and  non-voting  preference 
shares.  On  May  23,  1985,  Clabecq 
converted  BF211,835,10O  in  debt  owed 
to  SNSN  into  ordinary  shares.  Because 
Clabecq's  ordinary  shares  were  publicly 
traded  on  Belgian  markets,  we  looked  to 
the  price  in  the  market  to  determine 
whether  SNSN  paid  a  premium  for  the 
shares.  In  fact,  SNSN  paid  considerably 
more  for  its  shares  than  the  market  price 
at  that  time.  Therefore,  the  SNSN 
acquisition  was  on  terms  inconsistent 
with  commercial  considerations.  In 
addition,  this  debt  conversion  was 
carried  out  under  the  Claes  Plan  which 
was  limited  only  to  the  steel  industry. 

Clabecq  also  converted  BFl.288 
billion  in  debt  to  non-voting  preference 
shares.  The  non-voting  shares  have  a 
right  to  a  dividend  of  two  percent  of 
their  nominal  value,  if  the  company 
makes  a  profit  and  there  is  a  balance 
after  transfers  to  reserves.  The  shares 
will  entitle  the  holders  to  a  vote  after  20 
years.  The  company  has  to  offer  to 
repurchase  the  preference  shares  before 
it  can  offer  to  repurchase  the  ordinary 
shares.  In  the  event  of  liquidation,  the 
shares  rank  after  debts  and  charges  but 
before  ordinary  shares.  Consistent  with 
the  methodology  outlined  in  the  Equity 
Section  of  our  General  Issues  Appendix, 
we  are  also  treating  the  non-voting 
preference  shares  as  equity. 

The  non-voting  preference  shares 
were  not  publicly  traded.  Lacking  a 
benchmark  for  those  shares,  we  have 
assumed  that  the  government  paid  a 
premium  for  the  preference  shares  equal 
to  the  premium  paid  for  the  ordinary 
shares.  As  mentioned  above,  the  GOB 
paid  considerably  more  for  the  ordinary 
shares  than  the  market  price.  Therefore, 
we  determine  that  the  GOB's  acquisition 
of  these  preference  shares  was  also  on 
terms  inconsistent  with  commercial 
considerations. 

To  measure  the  benefit  from  the  two 
debt  conversions  into  equity,  we 
calculated  the  premium  paid  by  the 
government  in  purchasing  the  ordinary 
and  the  non-voting  shares  based  on  the 
difference  between  the  price  paid  by  the 
government  for  these  shares  and  the 
market  price  of  the  common  shares. 
Consistent  with  the  Allocation  Section 
of  our  General  Issues  Appendix,  we 
then  treated  the  premiums  paid  for  both 
the  common  and  the  non-voting  shares 
as  non-recurring  grant  and.  using  our 
declining  balance  grant  methodology 
and  the  appropriate  discount  rate. 
allocated  them  over  15  years.  We  then 
divided  the  amount  allocated  to  the  POI 
by  the  total  value  of  sales  during  the 
POI.  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs"  section  of 


this  notice,  we  c^lc^ulated  an  estimated 
country-wide  rate  of  0.02  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products,  0  00  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  flat  products  and  12"^  pen  pnt  for 
certain  carbon  steel  cut-to-length  plate. 
Cockerill  and  Fabfer  have  significantly 
different  aggregate  benefits  which  were 
0  00  percent  nd  valorem. 

c.  Conversion  of  Clabecq's  Debt  into 
Farts  Beneficiaries.  Pursuant  to  a 
Belgian  Council  of  Ministers  Decision 
on  May  31,  19R5,  Clabecq  converted 
BF1,499  m.illion  of  government-held 
debt  directly  into  7.300  parts 
beneficiaries,  at  a  price  of 
approximately  BF205,300  per  share  at 
the  time.  Pursuant  to  the  same  Council 
of  Ministers  Derision.  Clabecq 
converted  BF2,049  million  of 
government-held  debt  into  10,000  parts 
beneficiaries,  at  a  price  of 
approximately  BF204.900  per  share.  On 
August  13,  1987.  BF104  million  in  debt 
owed  to  the  FSNW  was  converted  into 
500  parts  beneficiaries  at  a  price  of 
BF2na,000  per  share. 

For  reasons  discussed  in  the  Equity 
Section  of  our  General  Issues  Appendix, 
we  are  treating  these  conversions  of  debt 
to  parts  beneficiaries  as  debt  to  equity 
conversions  which  are  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Since 
Clabecq's  shares  are  publicly-traded,  we 
have  compared  the  per  share  price  for 
the  PBs  to  the  price  of  Clabecq's 
ordinary  shares  to  find  the  premium 
paid  by'the  GOB  for  the  PBs. 

We  treated  the  premium  as  a  grant 
and  consistent  with  the  Allocation 
.section  of  our  General  Issues  Appendix, 
we  allocxited  the  grants  over  15  years, 
using  the  appropriate  discount  rate,  and 
divided  the  amount  allocated  to  the  POI 
by  the  total  value  of  sales.  Using  the 
country-wide  rate  calculation 
methodology  described  in  the  "Analysis 
of  Programs"  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.03  percent  ad  vnlnrem  for 
certain  hot-rolled  carbon  steel  flat 
products,  0.00  percent  ad  valorem  for 
certain  cold-roiled  carbon  stt^el  flat 
products  and  1.74  percent  for  certain 
carbon  steel  cut-to-length  plate. 
Cockerill  and  Fabfer  have  significantly 
different  aggregate  benefits  which  v\'ere 
0.00  percent  ad  valorem 

d  Conversion  cf  Cockerill  Sambre 
Debt  to  Equity  Under  the  Claes  Plan. 
Petitioners  state  that  in  June  1979, 
pursuant  to  the  Claes  Plan,  the  CjOB 
converted  BF2,051  billion  in 
outstanding  SNQ  claims  against 
Cockerill  into  1,578,1'SO  shares,  for 
approximately  BFl,300  per  share.  The 
market  price  for  Cockenlls  shares  at 


that  limt  w;is  approxirnaleiy  DF4{n 
Also  in  197Q,  the  CiOB  converted  dtibls 
owed  to  the  SNQ  by  Hainaut-Sanihre 
and  ThvMarrinplie-Monceau  into 
capita:.  T'u'vt:    ampaiuHs  were  later 

In  liei^i^iii  .su*!,  we  found  that 
CocJce'-Jll  was  not  a  sosmd  commercial 
investment  (i  e  ,  uneqmtywoilhy)  at  the 
time  t*"  t^  (XjB  :j...qij;rvd  these  equity 
positions  in  it  and  that  the  debt 
con%-8rsions  rndJ*^  to  acquire  the  equity 
wore  (  n  tt  ■  lis  inconsistent  with 
commercial  considerations  and  were 
countervailable.  In  this  investigation, 
based  on  petitioners  recommendation, 
we  are  using  the  Belgian  Steel  finding 
that  the  equity  was  acquired  on  terms 
inconsistent  with  commercial 
considerations  as  best  information 
available. 

Because  CockeriU's  stock  was 
publicly  traded  at  the  time  of  the 
government's  equity  infusions,  we  have 
looked  to  the  market  to  determine  the 
value  of  the  beneHt.  By  comparing  the 
market  value  of  these  stcx  ks  at  the 
beginningof  the  month  i:'  which  the 
equity  infusions  were  made  to  the  actual 
price  paid  by  the  government,  we  were 
able  to  detenrine  whether,  and  to  what 
extent,  a  benefit  existed.  We  found  the 
value  paid  by  the  GOB  to  be  greater  than 
the  market  value.  Therefore,  consistent 
with  the  Allocation  section  of  our 
General  Issues  .Appendix  we  treated  the 
difference  as  a  non-recurring  grant  and 
allocated  it  over  15  years  using  the 
appropriate  discount  rate,  and  divided 
the  portion  allocated  to  the  POI  by  the 
company's  total  sales  value.  Using  the 
count rv-wide  r-itn  ralct.'ntiria 
methodoioe\  d^>;fnhed  ir.  t.'ie  "Analysis 
of  Programs    ';  "  'r  n  of  this  notice,  we 
calculated  an  e^nmaied  country-wide 
rate  of  0.00  percent  cd  valorem  for  each 
class  or  kind  of  merchandise.  Cockarill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.14 
percent  and  0.00  percent  ad  valorem, 
respectively. 

e.  Conversion  of  Cockeril!  Sambre 
Debt  He'd  bv  FS^;'.V  into  Equity. 
According  to  pttitioners,  the  FSNW  was 
authorized  under  the  Gandois  Plan  to 
loan  up  to  BF26.8  billion  to  Cockerill 
through  thf  end  of  1985  BFS  billion  of 
which  was  for  interest  payments.  By 
reference  to  the  company's  financial 
rtports.  petitioners  show  that  this  debt 
vva^  r  on  verted  to  equity  in  each  of  the 
voars  fj-om  1985  througti  19H9.  For  each 
conversion,  jwtitioners  have  also 
provided  the  market  priie  for  the  stock 
i^nd  the  price  paid  by  GOB  In  Piu  h  \  :'ar 
from  1985  through  1987.  the  GOD  paid 
a  premium  fur  the  shares  it  acquired 
Petitioners  3lie>^e  that  betJiuse  the 
CiJidois  Plan  was  limiieJ  to  the  steel 


1"  ^listry,  the  benefits  of  these  debt-to- 
t-ij  :.;y  (  onversions  are  limited  to  a 
specific  enter;i'^is(^    r  industry.  They 
also  allege  thai  Cocxenil  was 
unequityworthy  and  that  the 
conversions  were  on  terms  inconsistent 
with  commercial  considerations. 

Based  on  information  contained  in  the 
petition,  we  have  determined  this 
program  to  be  countervailable.  By 
comparing  the  market  value  of  these 
stocks  at  the  beginning  of  the  month  in 
which  the  equity  infusions  were  made 
to  the  actual  price  paid  by  the 
government,  we  were  able  to  determine 
whether,  and  to  what  extent,  a  benefit 
existed.  The  value  paid  by  the  GOB  was 
greater  than  the  market  value  in  certain 
instances.  Therefore,  consistent  with  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  treated  the  difference  as 
a  non-recurring  grant  and  allocated  it 
over  15  years  using  the  appropriate 
discount  rate.  We  then  divided  the 
benefit  allocated  to  the  POI  by  the 
company's  total  1991  sales  value.  Using 
the  country-wide  rate  calculation 
methodology  described  in  the  "Analysis 
of  Programs"  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.33 
percent  and  0.00  percent  ad  valorem. 
respectively. 

With  respect  to  the  debt  conversions 
in  1988  and  1989.  however,  we  found 
that  the  GOB  did  not  pay  a  premium  for 
the  shares  it  acxjuired.  Therefore,  we 
find  these  conversions  to  be  on  terms 
consistent  with  commercial 
considerations  and  not  countervailable. 

f.  Conversion  of  Cockerill  Debt  to 
Equity  under  the  Gandois  Plan. 
According  to  petitioners,  in  1983  the 
GOB  forgave  BF15.785  billion  of  SNQ 
debt  in  exchange  for  common  shares  in 
the  company  priced  at  BF160  per  share, 
the  average  market  price  of  CockeriU's 
shares  traded  between  July  and 
November  1983.  Petitioners  maintain 
that  the  "market-determined"  prices 
were  inflated  in  expectation  of  future 
subsidies  under  the  Gandois  plan  and. 
hence,  do  not  provide  an  adequate 
benchmark  for  determining  whether  the 
Belgian  government  paid  a  premium  for 
its  shares.  CockeriU's  average  market 
price  from  July  through  November  1983 
showed  a  66  percent  increase  over  the 
average  price  from  January  through  May 
1983,  whereas  the  average  market  price 
of  other  steel  companies  increased  only 
1 "  pen  ent  over  the  same  period. 

Based  on  this  information,  we  have 
concluded  that  the  average  market  price 
from  July  through  November  1983, 
which  served  as  the  benchmark  price  for 


the  GOB  invt"'  r.  n!    *  .       '"   •    i  by 
knowledge  (i(  luiun:!  y._i'jwi<f-  jiid 
should  not  be  used  as  a  benchmark 
price  for  the  ^h-rps  fn';t9ad,  we  have 
used  the  avernk*'  niri  i  price  for  the 
p>eriod  January  through  May  1983  and 
increased  this  pnce  by  17  percent  to 
reflect  a  representative  increase  in 
average  stock  prirp^  r  v^r  the  two 
periods.  On  this  t<a    >.   a  e  found  that  the 
GOB  paid  a  premium  for  these  shares. 

We  treated  the  premium  as  a  non- 
recurring grant  and  consistent  with  the 
Allocation  section  of  our  General  Issues 
Appendix  allocated  the  amount  over  15 
years  using  the  appropriate  discount 
rate.  We  then  divided  the  benefit 
allocated  to  the  POI  by  the  total  value 
of  1991  sales.  Using  the  countrywide 
rate  calculation  methodology  described 
in  the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fabfer  have 
significantly  different  aggregate  benefits 
which  were  0.77  percent  and  0.00 
percent  ad  valorem,  respectively. 

6.  Equity  Infusions. 

a.  Equity  Infusions  for  Hainaut- 
Sambre.  Under  the  Claes  Plan,  the  GOB 
purchased  equity  in  Hainaut-Sambre  for 
BF888  million  in  cash.  Hainaut-Sambre 
has  merged  entirely  with  Cockerill.  In 
Belgian  Steel,  this  equity  infusion  was 
determined  to  be  countervailable 
because  the  GOB  paid  more  per  share 
than  the  market  price  of  the  stock  at  that 
time  and,  hence,  its  investment  was 
inconsistent  with  commercia' 
considerations.  We  have  received  no 
information  in  this  investigation 
indicating  that  this  equity  purchase  was 
consistent  with  commercial 
considerations. 

Lacking  any  information  on  the  nature 
of  the  merger  between  Hainaut-Sambre 
and  Cockerill,  we  presume  that  the 
benefits  to  Hainaut-Sambre  are  now 
conferred  on  Cockerill  as  well.  To 
calculate  the  benefit,  we  treated  the 
premium  paid  by  the  GOB  as  a  non- 
recurring grant  and,  consistent  with  the 
Allocation  section  of  the  General  Issues 
Appendix,  allocated  the  grant  over  15 
years  using  the  appropriate  discount 
rate.  We  divided  the  portion  allocated  to 
the  POI  by  CockeriU's  total  1991  sales. 
Using  the  country-wide  rate  calculation 
methodology  described  in  the  "Analysis 
of  Programs"  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.16 
percent  and  0.00  percent  ad  valorem. 
respectively. 
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b.  SNSN  Capital  for  Cockerill 
Sambm's  Liege  Cold-Rolling  Mill. 
Petitioners  note  that,  pursuant  to  the 
Gandois  Plan,  SNSN  purchased 
26.666.666  common  shares  of 
Cockerills  >tock  in  1985  for  BF6  billion 
in  order  to  finance  an  investment  in 
Cockenll's  cold-rolling  facilitif-s  at 
Liege,  SNSN  purchased  Cocker!  lis 
common  shares  at  a  price  of  BF22.5  per 
share.  The  market  price  of  the  stock  ^t 
that  time  was  BF197  per  share. 

SNSN's  provisicn  of  capital  is 
restricted  to  a  spec;t~ic  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Therefor»3.  we  determine  it  to 
he  counterv'ailable  B^"ocse  the  GOB 
paid  a  premium  for  the  shares  it 
purchased,  we  find  the  GOB's  purchase 
to  be  on  terms  inconsistent  witii 
commercial  considerations. 

Using  tne  country-wide  rate 
calculation  methodology  described  in 
the  'Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
countr,-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merthandise  Cockerill  and  Fabfer  have 
significantly  different  aggregate  benefits 
v'hich  were  0.13  percent  and  0.00 
percent  ,id  valorem,  respectively. 

c.  1381  Equity  Infusion  into  Cockerill 
Sambre  Petitioners  claim  that  in  1981. 
the  GOB  decided  to  increase  the  capital 
of  Cockerill  by  infusing  BFll  billion  in 
cash  iP.  exchange  for  equity.  The 
infusion  occurred  in  three  stages: 

BF2  75  biUion  in  cash  in  1981,  BF5.204 
billion  in  cash  in  November  1982,  and 
BF3  046  billion  in  cash  in  December 
1982. 

Because  Cockenll's  stock  was 
publicly  traded  at  the  time  of  the 
government's  equity  infusions,  we 
looked  to  the  market  to  determine  the 
value  of  the  benefit  By  comparing  the 
.market  vaije  of  these  stocks  at  the 
beginning  of  the  month  in  which  the 
equity  infusions  were  made  to  the  actual 
price  pa;d  by  the  gnvemment.  we  were 
able  to  detennme  whether,  and  to  what 
extent,  a  benefit  existed  Since  the  value 
paid  by  the  GOB  was  greater  than  the 
market  value,  we  treated  the  difference 
as  a  non-recumng  grant  and  consistent 
with  the  Ailoration  Section  of  the 
General  Issues  Appendix  allocated  it 
over  15  years  using  the  appropriate 
discount  rate  and  divided  the  portion 
allocated  to  the  POI  by  the  company's 
total  1991  sales  value.  Using  the 
country-wide  rate  calculation 
methodology  descTibed  in  the  "Analysis 
of  Programs  '  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rale  of  0  00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise  Cockerill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  1  72 


percent  and  0  00  percent  ad  valorem, 
respectively. 

cl.  Clabecq  Infusion  from 
SOCOCLABECQ  In  1985.  Clabecq 
issued  ordinary  shares  to 
SOCOCLABEOQ  (a  private  shareholder 
of  C!ab«rql  in  return  for 
SOCOCL,^BECQs  export 
commercialization  rights,  at  a  price  of 
BF3,3C)0  per  share.  The  per  share  price 
for  this  transaction  was  determined  by 
an  independent  outside  study 
commissioned  to  evaluate  the  worth  of 
the  company. 

Under  the  statute,  a  subsidy  can  be 
provided  directly  or  indirectly  by  that 
government,  or  it  can  be  required  by 
government  action.  In  SOCOCLABECQ's 
report  to  its  general  shareholders,  it 
stated  that  its  purchase  of  additional 
Clabecq  common  shares  was  required  by 
the  GOB  as  a  precondition  to  the 
government's  further  intervention  on 
Clabecq's  behalf  and  was.  therefore, 
necessary  to  preserve  the  value  of 
SOCOCLABECQ's  ownership  interest  in 
Clabecq.  Therefore,  we  have  concluded 
that  the  equity  infusion  made  by 
SOCOCLABECQ  was  required  by 
government  action  and  was.  in  effect. 
provided  by  a  government.  Because  this 
transaction  was  limited  to  a  specific 
enterprise,  we  have  determined  it  be 
countervailable.  In  addition,  the  price 
paid  by  SOCOCLABECQ  was 
considerably  above  the  market  price  of 
Clabecq's  publicly  traded  shares  at  the 
time.  Therefore.  SOCOCLABECQ's 
acquisition  was  on  terms  inconsistent 
with  commercial  considerations. 

To  measure  the  benefit  to  Clabecq,  we 
calculated  the  premium  paid  by 
SOCOCLABECQ  over  the  market-traded 
price  for  the  shares.  We  treated  this 
premium  as  a  non-recurring  grant  and 
consistent  with  the  Allocation  section  of 
the  General  Issues  Appendix  allocated  it 
over  15  years  using  the  appropriate 
discount  rate.  We  divided  the  amount 
allocated  to  the  POI  by  the  total  value 
of  1991  sales.  Using  the  country-wide 
rate  calculation  methodology  described 
in  the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.01  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products.  0.00  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  flat  products  and  0.31  percent  for 
certain  carbon  steel  cut-to-length  plate 
Cockerill  and  Fabfer  have  signifu  anlly 
different  aggregate  benefits  which  were 
0.00  percent  ad  valorem. 

7.  SNCI Loans.  The  SNG  is  a  public 
credit  institution,  which,  through 
medium-  and  long-term  financing, 
encourages  the  development  and  growth 
of  industrial  and  commercial  enterprises 
in  Belgium,  including  the  national 


industries.  SNCI  is  organized  as  a 
limited  liability  company  and  is  50- 
percent  owned  by  the  Belgian 
government.  We  verified  that  in  1979. 
SNCI's  board  of  directors  agreed  to 
provide  the  GOB  with  the  funds  needed 
to  assist  the  steel  industry  under  the 
1978  restructuring  plan  (the  Claes  Plan) 
and  to  grant  loans  to  steel  companies 
within  the  framework  of  the  plan  and 
under  the  e<:onomic  expansion  laws  of 
1959  and  1970.  Fabfer,  Clabecq, 
Cockerill,  and  Sidmar  received  SNCI 
loans  which  were  outstanding  during 
the  POI. 

We  have  determined  that  all  SNCI 
loans  given  to  the  steel  companies 
expressly  under  one  of  the  steel 
restructuring  plans  or  as  a  result  of  steel 
being  one  cf  the  five  national  sector 
industries  in  Belgium  are  de  jure 
specific.  Since  we  did  not  find  the  other 
SNCI  loans  to  be  de  jure  specific,  we 
examined  whether  these  SNCI  loans  are 
de  facto  limited. 

In  prior  investigations,  the 
Department  has  considered  whether 
respondent  companies  received 
disproportionate  benefits  under  a 
program  in  order  to  determine  de  facto 
specificity.  See,  eg.,  Final  Affirmative 
Countervailing  Duty  Determination:  Iron 
Ore  Pellets  from  Brazil  (Iron  Ore);  51  FR 
21961  (June  17,  1986);  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Pure  and  Alloy 
Magnesium  from  Canada  (Magnesium): 
57  FR  30946  duly  13,  1992).  In  those 
investigations,  we  analyzed  whether 
respondents  received  a  disproportionate 
share  of  benefits  by  comparing  their 
share  of  benefits  to  the  share  of  benefits 
provided  to  all  other  users  and 
recipients  of  the  program  in  question. 

We  have  employed  the  same  type  of 
analysis  in  these  investigations. 
Although  the  SNCI  lends  to  many 
sectors  of  the  Belgian  economy,  we  have 
determined  that  the  steel  industry  has 
received  a  disproportionately  large 
share  of  non-plan,  "investment  loans" 
between  1975  and  1986.  For  each  of  the 
years  for  whicli  we  have  data  during 
this  period,  the  steel  industry  was  the 
largest  single  recipient  of  SNCI 
investment  lending.  The  steel  industry's 
share  (as  approximated  by  the  share 
accounted  for  by  the  "Production  and 
preliminary  processing  of  metals 
industry")  expres.sed  as  a  percentage  of 
all  SNCI  investment  loans  outstanding 
was  as  follows:  In  1975,  17.2  percent;  in 
1980,  29.2  percent;  in  1984,  20.9 
percent;  in  1985,  17.7  percent;  in  1986, 
16.9  percent;  in  1987,  15.6  percent;  and 
in  1988,  13.5  percent.  We  do  not  find 
disproportionality  in  1987  and  1988  as 
the  steel  industry's  share  of  benefits 
dropped  significantly 
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We  recognize  that  the  data  may  not 
accurately  represent  only  the  percentage 
of  non-plan,  non-natsonal  sector  SNQ 
loans  to  the  steel  industr%'  as  it  does  not 
appear  to  distinguish  tiiese  loans 
completely  from  those  we  have  already 
found  de  jure  specific.  Fiowever, 
information  on  the  record  does  not 
permit  us  to  segregate  non-plan,  non- 
national  sector  loans  from  SNQ's  more 
general  lending  activities.  Lacking  this 
information,  we  cannot  presume  that 
elimination  of  this  distortion  would 
change  our  finding  of 
disproportionah'v. 

Therefore,  we  (^etr-rmine  SNCI  loans 
to  be  de  facto  han'ed  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  pnoi  to  1987, 
based  on  tne  iniormal.on  above,  and 
from  1989  onward,  lacking  any 
information  for  JJiose  periods.  To  the 
extent  that  these  loans  are  provided  on 
terms  inconsistent  with  commercial 
considerations,  we  find  them  to  be 
counter/ailable. 

As  our  benchmark  interest  rate, 
except  in  certain  in,stances.  we  used  the 
long-term  benchmark  obtained  from  the 
Belgium  Kredietbank,  In  the  case  of 
Clabecq  and  Cockeril;,  we  added  12 
percent  of  the  prime  to  the  benchmark. 
because  these  two  companies  were 
found  to  be  uncreditwurthy.  See,  Final 
Affirmative  Counterv'ailing  Duty 
Determination:  New  Steel  Rail.  Exceot 
Light  Rail,  from  Canada.  (.54  FR  31991, 
August  3,  1989)  and  section 
355.44[b)(6){iv)  of  the  Dephitmenfs 
Proposed  Rules  Because  Belgium  does 
not  have  a  pnme  'ate,  we  used  sHp  SNCI 
rate  less  one  half  percentage  point  as  an 
approximation  of  the  prime  rate. 

to  calculate  the  beneF.l  on  these  loans 
we  used  our  long-term,  loan 
methodology  and  measured  the  cost 
savings  conferred  by  the  SNCI  loans  in 
each  year  the  loans  were  outstanding. 
We  then  took  the  present  value  of  each 
of  these  amouTits  as  of  the  time  the  loan 
was  received.  Finally,  using  the 
benchmark  as  a  discount  rate,  we 
reallocated  the  pr-^sc-nt  value  of  the 
yearly  benefits  over  the  liie  of  the  loan. 
We  then  divided  the  amount  allocated 
to  the  POl  by  the  company's  total  sales 
during  the  P'OI, 

'using  the  country-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs'  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.01  percei't  c;d 
valorem  for  certain  hot-roiled  carbon 
steel  flat  products,  0.00  oercent  od 
valorem  for  certain  co'u:  rolled  carbon 
steel  flat  produrts  ajid  JJ7  percent  for 
certain  carbon  steel  cut-to-length  plate 
Cockenll  and  Fabfer  have  significantly 
different  aggregfite  benefits  which  were 


0  37  percent  and  0  00  percent  ad 
valorem,  respectively, 

8.  Belgian  Industrial  Finance 
Company  (Belfinj  Loans  Beifinwas 
established  bv  Royal  Decree  on  June  29, 
1981,  as  8  mixed  corporation  with  50 
percent  GOB  participation  and  50 
percent  private  industry  participation. 
We  verified  that  Belfin  s  objective  is  to 
finance  investments  needed  for  the 
restructuring  and  development  of 
various  sectors  of  industry,  com.merce, 
and  state  services.  Belfin  borrows 
money  in  Belgiumi  and  on  international 
markets,  with  the  benefit  of  government 
guarantees,  in  order  to  obtain  the  funds 
needed  to  make  loans  to  Belgian 
companies  The  government's  guarantee 
makes  it  pos.sitde  for  Belfin  to  borrow  at 
favorable  interest  r-ites  and  to  pass  the 
savnngs  along  when  it  lends  the  funds  to 
Belgian  com  pa  rues.  Belfin  loans  to 
Belgian  companies  are  not  guaranteed 
by  the  GOB.  However,  these  loans  carry 
a  one  percent  commission  which  is  used 
to  maintain  a  guarantee  fund  to  support 
the  GOB  guarantee  of  Belfin's 
borrowings. 

-M though  the  objective  of  Belfin  loans 
is  to  assist  the  restructuring  and 
development  of  various  sectors,  we 
verified  tTiat  Beifin  loans  were  made  to 
the  steel  compinies  under  the  Claes 
Plan  because  the  loans  were  instruments 
for  restructuring.  Therefore,  we 
determine  that  the  Belfin  loans  to  the 
steel  industry  are  dejure  specific  with 
respect  to  an  enterprise  or  industry  or 
group  of  enterprises  or  industries. 

Cockenll  and  Clabecq  received  Belfin 
loans  which  we.-e  outstanding  during 
the  POI  Because  the  interest  rates  on 
these  Belfin  loans  are  below  the 
benchmark  interest  rate,  we  find  that  the 
lo&ns  were  made  on  terms  inconsistent 
with  commercial  considerations  and 
determine  the  loans  to  be 
counlervailable. 

To  calculate  the  benefit  on  these   •• 
loans,  we  have  used  our  long-term  loan 
methodology  and  measured  the  cost 
savings  conferred  by  the  Belfin  loans  in 
each  year  that  they  were  outstanding. 
We  trien  divided  the  cost  saving 
attributable  to  the  POI  by  total  1991 
sales,  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
c :ountr>-wide  rate  of  0.00  percent  ad 
vaiorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fabfer  have 
significantly  different  aggregate  benefits 
which  were  0  00  percent  ad  valorem. 

9  The  "Invests  .  Pursuant  to  the 
Belgian  government's  20-point  plan 
adopted  in  1981  to  restructure  the  steel 
industry,  the  GOB  created  holding 
companies  {  "LWESTS")  that  were 


financed  jointly  by  Societe  Nationale 
dinvestissement  (SNI)  and  private 
companies  The  right  to  establish 
Invests  is  limited  to  the  five  national 
sectors:  Steel,  coal,  shipbuilding,  glass, 
and  textiles.  We  view  these  five  sectors 
as  constituting  a  specific  group  of 
industries.  These  holding  companies 
were  given  drawing  rights  on  SNI  to 
finance  specific  projects.  The  drawing 
rights  took  the  form  of  conditional 
refundable  advances  (CRAs),  which 
were  interest  free  but  repayable  to  SNI 
based  on  a  company's  profitability. 

The  original  goal  of  the  Invests  for  the 
steel  industry  was  to  develop  state-of- 
the-art  steel  companies.  However,  on 
July  7, 1983,  the  Ministerial  Council 
revised  the  statutory  purpose  to  include 
the  start  up  or  the  expansion  of  all 
industrial  or  commercial  companies  that 
contribute  to  economic  development 
Participating  companies  were 
encouraged  to  diversify  by  pursuing 
ventures  unrelated  to  their  cor» 
business. 

a.  Sidlnvest.  On  August  31, 1982, 
Sidlnvest  N.V.  was  incorporated  as  a 
holding  company  jointly  capitalized  by 
SNI  and  Sidarfin,  a  subsidiary  of 
Sidmar.  Although  its  original  purpose 
was  to  invest  in  steelmaking  activities, 
that  purpose  changed  in  1963,  as 
described  above.  We  confirmed  at 
verification  that,  in  fact,  few  of 
Sidlnvest 's  investments  have  been  steel- 
related. 

Sidlnvest  made  periodic  repayments 
of  the  CRAs  it  had  drawn  from  SNL 
However,  the  GOB  decided  it  wanted  to 
accelerate  their  repayment.  The 
government  agency  SNSN  and  Sidlnvest 
discussed  two  options  including  (1) 
paying  back  the  CRAs  at  a  rate  of  three 
percent  per  year  and  (2)  repaying 
immediately  the  discounted  value 
calculated  as  if  the  full  amount  were 
due  32  years  later.  Sidlnvest  actually 
made  one  payment  to  the  SNSN  using 
the  first  option. 

However,  the  first  option  repayment 
method  was  not  in  effect  after  July  29, 
1988.  when  the  SNSN  became  a 
shareholder  in  Sidlnvest  by  contributing 
the  CRAs  owed  to  it  by  Sidlnvest  at  that 
time  plus  an  additional  contribution  by 
SNSN.  In  exchange,  the  SNSN  received 
292,224  new  shares  of  Sidlnvest's  stock. 
According  to  Sidmar,  by  these  acts 
Sidlnvest's  obligations  imder  the  CRAs 
were  extinguished. 

In  a  second  July  29. 1988  agreement, 
SNSN  sold  half  of  the  292,224  shares  it 
had  just  received  to  SNI  (another 
government  agency)  and  the  other  half 
to  Sidfin  (a  company  in  the  Sidmar 
Group).  The  money  received  in  these 
two  transactions  plus  one  additional 
payment  by  Sidlnvest  equalled  the  total 
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amounl  faraMen  in  option  2  <ii«cu«ssd 
above. 

Finally,  by  •  third  •grBement,  also 
dated  Juiy  29,  196^,  th«  SNI  agreed  to 
sell,  over  the  courM  of  eight  years, 
certain  of  itx  aharat  to  Sidfin  (aiao  a 
member  of  the  Sidmar  Group). 
Subsequent  tranaactiona  ensued  so  that 
currently,  Sidarfin  holds  230^52  ahares 
and  the  SNI  holds  the  remaining  61,3:2 
shares. 

Petitioners  and  Sidmar  have 
submitted  extensive  comments  on  ihe 
issue  of  whether  any  potential  bene^ts 
arising  from  GOB  contributions  to 
Sidlnvest  can  be  attributed  to  Sidmar  s 
steelmaking  activities.  As  discussed 
further  in  the  comment  section  of  this 
notice,  we  have  concluded  that  any 
subsidies  provided  to  Sidlnvest  a.^  nut 
tied  to  Sidlnvest  or  to  the  specific 
activities  in  which  it  invested  Lnstaad, 
any  benefits  flow  to  the  Sidmar  Group 
as  a  whole. 

The  next  issue  is  whether  ai\d  to  what 
extent  the  Sidmar  Group  received  a 
subsidy  through  its  receipt  of  CRAs  and 
the  subsequent  transactions  involving 
them.  Based  on  the  information 
provided,  we  have  determined  that  the 
CRAs  were  zero  percent  interest  loans. 
More  importantly,  they  had  no  fixed 
maturity  date — because  their  repayment 
was  contingent  upon  Sidlnvest's  net 
income,  the  CRAs  might  have  been 
outstanding  for  years. 

The  various  agreements  on  July  29. 
1988.  changed  that  aspect  of  the  CRAs 
On  that  date,  the  GOB  swapped  its 
uncertain  repayment  schedule  for  a 
fixed  schedule,  consistent  with  the 
earlier  discussions  between  the  SNSN 
and  Sidlnvest.  The  face  value  of  the 
outstanding  CRAs  would  be  repaid  in  32 
years.  In  the  meantime,  no  interest 
would  be  paid.  Thus,  the  first  benefit 
arising  to  Sidmar  through  the  July  29. 
1988,  transaction  was  the  creation  of  a 
32-year  interest  free  loan 

However,  the  GOB  was  seeking 
immediate  repayment  of  at  least  some 
portion  of  the  money  owed  to  it 
Therefore,  rt  effectively  sold  this  loan 
back  to  Sidlnvest  for  292.224  new 
shares  in  Sidlnvest  and  some  cash 
These  new  shares  were  then  sold  for 
cash. 

We  have  determined  that  this  second 
transaction,  i.e.,  the  exchange  of  the 
loan  for  share*  in  Sidlnvest  and 
Sidlnvest's  cash  payment,  also  gave  nse 
to  a  benefit.  In  purchasing  this  loan  back 
from  the  SNSN,  Sidlnvest  should  heve 
been  willing  to  pay  the  net  present 
value  in  1988  of  the  amount  due  in  32 
years.  However,  using  Sidmar's 
benchmark  interest  rate  for  1988,  ww 
determine  that  the  total  amount  of 
money  received  by  SNSN  at  the 


conclusion  of  the  transactions  on  July 
29  was  less  than  what  Sidlnvest  should 
have  paid  to  repurchase  its  loan. 
Therefore,  we  are  treating  the  di^rence 
between  what  Sidlnvest  should  have 
tjeen  willing  to  pay  and  what  the  SNSN 
received  as  a  suosidy 

The  two  subsidies  described  above, 
the  issuanc*  of  a  32-year  interest  free 
ioari  to  Sidlnvwst  and  the  sale  of  that 
loan  on  terms  inconsistent  with 
commercial  considerations,  were  both 
calculated  using  Sidmar's  cornpany- 
spetific  benchmark  for  1988.  Tne 
rninefits  from  the  tero  interest  rate  loan 
portion  were  aiUxate<i  over  the  life  of 
!^if>  Icwn  The  benefits  from  the  sale  of 
the  loan  were  ailcK:atBd  over  15  years. 
Ww  div.ded  these  amounts  by  the  total 
1^91  sdies  of  the  Si drntir  Group 

Using  the  country-wide  rate 
calculation  methodulagy  dH«jibed  in 
the  "Analysis  of  Prog-Tims"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.97  percent  ad 
vnlorem  for  certain  hot-roiIed  carbon 
steel  flat  products,  099  percent  ad 
valorem  for  certain  cold-roilad  carbon 
steel  flat  products  and  'J  00  percent  for 
certain  carbon  slefci  cut  to-length  plate. 
Cockerill  and  Fabfer  have  signifiLantiy 
different  a^<j^r»xa;e  benefits  whuJi  were 
0.00  percent  ad  valcrfin 

b.  Boellnvest  In  June  1983,  Eoellnvest 
was  established  as  a  holding  company 
jointly  owned  by  SNSN,  Fabfer,  and 
Boel.  Since  we  veri.^ed  that  Fabfer 
owned  only  14  percent  of  Boellnvest, 
we  do  not  consider  the  two  companies 
sufficiently  related  per  tjie  clarification 
letter  sent  by  the  Department  to  all 
parties  in  these  investigations  on 
Ck,totH>r  30,  1992,  Therefore,  we  will  not 
consider  any  potential  subsidies  to 
Boellnvest  m  these  investigations. 

c,  aabe<::q!ea.s«  On  March  5.  1987, 
Clabecqlease  was  incorp<jrated  as  a  joint 
holding  company  own«d  by  Clabecq 
and  SNSN.  Clatiecqlease  was  awarded 
drawing  rights  in  a  stipulated  amount  in 
the  form  of  CRAs,  Clabecx^  offered  a 
guarantee  to  SNSN  that  it  would  repay 
Liie  CRjAs  bas«d  on  Clabecqlease 's 
profits  We  verified  that  Qabecq 
received  a  loan  from  Farge  Finance  S,A., 
a  99.99-percent  owned  subsidiary  of 
Clabecqlease. 

.^s  noted  above,  the  nght  to  establish 
Invests  IS  limited  to  the  five  national 
i»*+<lors  steel,  coal,  shipbuilding,  glass, 
aiid  textiles  We  view  these  five  sectors 
as  constituting  a  specific  group  of 
industries.  Therefore,  benefits  conferred 
via  the  Invests  an?  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries 

To  determine  whether  the  loan  to 
Clabecq  from  Clabi«cqlease  was  made  on 
terms  inconsistent  with  commercial 


considerations,  we  compared  the 
interest  rate  on  the  loan  to  our 
benclunark  rate  and  found  that  the 
Forge  Finance  loan  carried  a  lower  rate. 
For  these  reasons,  we  determine  that  the 
loan  to  Clabecq  from  Clabecqlease  is 
countervailable. 

To  calculate  the  benefits  from  this 
loan,  we  calculated  the  cost  savings 
conferred  by  the  loan  to  Clabecq  in  each 
year  it  was  outstanding.  We  then 
calculated  the  present  value  of  each  of 
these  amounts  as  of  the  time  the  loan 
was  received.  Finally,  using  our 
benchmark  rate  as  a  discount  rate,  we 
reallocated  the  sum  of  these  present 
values  over  the  life  of  the  loan.  We  then 
divided  the  amount  allocated  to  the  POI 
by  total  1991  sales.  Using  the  country- 
wide rate  calculation  methodology 
described  in  the  "Analysis  of  Programs  " 
section  of  this  notice,  we  calculated  an 
estimated  country-wide  rate  of  0.00 
percent  ad  valorem  for  certain  hot- 
rolied  carbon  steol  flat  products,  0.00 
percent  ad  valorem  for  certain  cold- 
rolled  carbon  steel  flat  products  and 
0.03  percent  for  certain  cartxin  steel  cut- 
to-langth  plate.  Cockerill  and  Fabfer 
have  significantly  different  aggr»gate 
benefits  which  were  0  00  p«n;ent  od 
vtlorem. 

10  SS'SN Loans.  We  confirmed  at 
verification  that  this  program  should 
more  ac<:airataiy  be  defined  as  "SNSN 
Advances."  These  advances  were 
provided  to  companies,  begi.nning  in 
1981,  as  temporary  measures  in 
anticipation  of  later,  more 
comprehensive  aid.  Wa  found  that, 
upon  receipt  of  the  later  aid,  the  SNSN 
advances  were  "rolled"  into  that  aid. 
We  also  confirmed  that  the  SNSN 
granted  these  advances  to  companies  in 
the  five  national  sectors. 

We  verified  that  Sidmar  and  Fabfer 
did  not  receive  benefits  under  this 
program.  We  also  confirmed  that 
Clabecq  received  an  SNSN  Advance  in 
early  1985.  However,  we  found  that  this 
amount  is  already  captured  in  the 
Clabecq  Debt  to  OCPC  Conversion 
program  discussed  above. 

According  to  petitioners,  Cockerill 
had  BF6.408  bilUon  in  SNSN  loans 
outstanding  at  the  end  of  1986.  In  1987, 
the  company  received  an  additiorial 
loan  in  the  amount  of  BFl.257  billion. 
We  have  found  that  SNSN's  provision  of 
loans  to  Cockerill  was  selective  because 
SNSN  was  created  to  benefit  only 
national-sector  companies. 

Using  the  country-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  F^rograms"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0  00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fabfer  have 
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signiRcantly  different  aggregate  benefits 
which  were  0,03  pen:ent  and  0  00 
percent  ad  valorpin,  respectively 

1 1  FSSW  Loans.  In  1989.  according 
t )  p^)etit!oner8,  after  the  conversion  of 
large  amounts  of  FSNW  loans  to  equity, 
FSNVV  mad?  a  new  loan  to  Cockerill  in 
the  amount  of  BFlf-P,  rriiliion  to  finance 
iMves'.T.ents  '.n  •',:  ,';'r'lo,:)i"e  wi'h  the 
CranHoiS  Pien  "i  he'efi;:"e,  petitioners 
IT. iintam  that  any  countervailable 
bt>nefits  derived  from  this  loan  are 
selt»(.tiVR  not  onlv  b«<:GLise  FSNVV  is  a 
r<  ;;.cr.-!  Boverr.mental  entity  created  to 
assist  the  restructuring  of  selected 
iiHustries,  but  also  bcfcause  the  Gandois 
P  ;n  was  Bi opted  solely  to  aid  the  steel 
mdustr,- 

VVr*  are  using  information  from 
pt'titi  jners  a«  best  information  available 
for  Qx.ken.l  ,;  FSNVv  ioans,  Petitioners 
ciifc  the  >>er  efit  found  in  Belgian  Steel 
for  FSVW  loans  to  Cockerill  as  best 
irf.irmation  avaiia"!  le  TVierefore,  we 
hav<j  used  the  co'irte'-vaiiing  duty  rate 
on  FSNW  loars  to  Cockerill  from 
E5>^U!an  Steel  t:'  ir:i'-;sure  the  benefit  to 
Cockerill,  I'sir.K  Ttc  i  ountry-wide  rate 
calculation  met'^i-.-d  )!ocy  described  in 
the  "Analysis  of  Pr',\k^rams"  section  of 
tins  notice,  we  cjiirui,a'e'i  an  estimated 
r:  .,^ntr\'-w!de  '4'.  -d  0  ''  ;  percent  ad 
\'iic!T!n  for  each  Cias5  or  kind  of 
nierciiandise  Cockerill  end  Fabfor  have 
significantly  different  aggregate  benefits 
w  hich  were  0.03  percent  and  0.00 
percent  ad  valorem,  respectively. 

12.  Government-Guaranteed  Loans. 
Government  loan  guarantees  issued 
pursuant  to  the  Economic  Expansion 
Uws  of  either  1959  and  1970  were 
revived  by  Fabfer,  Clabecq,  and  Sidmar 
on  SNCI  loans  and,  in  the  case  of 
Clabecq  also  on  Beifin  loans  which 
were  outstanding  during  the  POI.  We 
confirmed  a!  venfiration  that  the 
lending  institution,  not  the  company, 
inquires  about  the  guarantee. 
Furthermore,  state  guarantees  are  given 
f.r  lending  under  the  Economic 
Expansion  Laws, 

At  verification  we  learned  that  loan 
guarantbes  are  not  normally  used  in 
Belgium  Therefore,  we  were  unable  to 
obtain  information  on  typical 
commercial  guarantee  fees.  As  section 
355,44(c)l)  of  the  Proposed  Regulations 
indic>ates,  lacking  information  on 
commercial  loan  guarantees,  the 
Department  compares  the  cost  of  the 
government  guaranteed  loan  to  the  cost 
of  the  benchmark  loan.  Therefore,  we 
have  taken  this  approach  and  included 
the  guarantee  fee  m  the  cost  of  the 
government  loan 

13.  Exemption  of  Corporate  Inrorv.f' 
Tax  for  Grards  Received  under  the  19^0 
Law.  Under  the  1970  Law,  companies 
located  in  development  zones  are 


exempt  from  income  tax  on  cash  grants 
in  the  year  in  which  the  grant  is 
received.  Because  this  program  is 
limited  to  sp>ecific  zones,  we  have  found 
the  exemption  to  be  countervailable.  We 
find  Cockerill  to  have  received  the 
income  tax  exemption  based  on  BIA. 
Using  the  country-wide  rate  calculation 
methodology  described  in  the  "Analysis 
of  Programs"  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.00 
percent  ad  valorem. 

14.  Accelerated  Depreciation.  Under 
Article  15  of  the  1970  Law,  companies 
located  in  development  zones  may  take 
twice  the  normal  straight-line 
depreciation  on  assets  acquired  in  part 
by  grants  received  under  this  law. 
Because  this  benefit  is  limited  to 
companies  located  in  development 
zones,  we  have  determined  it  to  be 
countervailable. 

Based  on  BIA,  we  find  that  Cockerill 
used  accelerated  depreciation  on  its 
income  tax  return  filed  in  the  POI. 
Sidmar's  related  service  center  had  an 
accelerated  depreciation  allowance  that 
it  could  have  used  on  its  1990  income 
tax  return.  At  verification,  however,  our 
examination  of  its  1990  tax  return 
showed  that  the  deduction  for 
dividends  and  for  losses  carried  forward 
were  used  to  reduce  taxable  income  to 
zero.  Therefore,  we  found  that  Sidmar's 
related  service  center  did  not  use 
accelerated  depreciation  on  the  tax 
return  filed  during  the  review  period. 

Using  the  coimtry-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  CockeriU  and  Fabfer  have 
significantly  different  aggregate  benefits 
which  were  0.00  percent  ad  valorem. 
The  BIA  rate  for  Cockerill  was  based  on 
the  highest  rate  for  a  tax  program 
appUed  to  Cockerill  in  Belgian  Steel. 

15.  Exemption  from  Real  Estate 
Taxes.  Assets  acquired  through 
investments  financed  in  part  under  the 
1970  Law  may  be  exempted  from  real 
estate  tax  for  up  to  five  years,  depending 
on  the  extent  to  which  objectives  of  the 
1970  Law  are  achieved.  The  exemption 


IS  prov 


de  i  f  r  under  Article  16  of  the 
1970  Law  a:  1.1  is  restricted  to  firms 
located  in  devfi,  -i-nient  zones. 

Fabfer  received  benefits  under  this 
program  but  not  during  its  POI.  Sidmar, 
its  related  service  center,  and  Cockerill 
did  receive  benefits  during  the  POI. 

For  Sidmar  and  its  related  service 
center,  consistent  with  the  Allocation 


S4'  -!;   n  of  the  G^T  iru;  N^  .t".  Appendix, 
wti  u^ated  their  tax  &«vii.{^s  as  recurring 
benefits  and  divided  the  combined  tax 
savings  by  combined  total  sales  during 
the  POI.  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fabfer  have 
significantly  different  aggregate  benefits 
which  were  0.00  percent  ad  valorem. 

16.  Exemption  from  the  Capital 
Registration  Tax.  A  capital  registration 
tax  is  assessed  at  the  time  capital  is 
formally  registered  with  a  company. 
Under  the  1970  Law,  companies  located 
in  development  zones  may  be  exempted 
from  the  one  percent  capital  registration 
tax.  (In  1986,  the  capital  registration  tax 
was  reduced  to  0,50  percent.)  None  of 
the  responding  companies  reported 
using  this  program. 

However,  with  respect  to  Cockerill, 
we  found  the  exemption  to  be 
countervailable  in  Belgian  Steel  and  that 
Cockerill's  benefit  from  the  registration 
tax  exemption  amounted  to  0.40 
percent.  Therefore,  as  best  information 
available  in  this  investigation,  we  are 
using  the  0.40  pvercent  rate  from  Belgian 
Steel,  which  is  the  rate  proposed  by 
petitioners. 

In  Belgian  Steel,  we  treated  the  tax 
savings  as  a  grant  and  expensed  it  in  the 
year  of  receipt.  The  entire  amount  of  the 
savings  was  allocated  over  the  total 
sales  of  all  products.  Using  the  country- 
wide rate  calculation  methodology 
described  in  the  "Analysis  of  Programs" 
section  of  this  notice,  we  calculated  an 
estimated  country-wide  rate  of  0.00 
percent  ad  valorem  for  each  class  or 
kind  of  merchandise.  Cockerill  and 
Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.40 
percent  and  0.00  percent  ad  valorem, 
respectively. 

17.  ECSC  Article  54  Loans  and  Loan 
Guarantees.  Article  54  industrial 
investment  loans  are  provided  for  the 
purpose  of  purchasing  new  equipment 
or  financing  modernization.  We 
confirmed  that  Article  54  loans  are 
direct  loans  from  the  Commission  and 
that  the  funds  are  loaned  at  a  shghtly 
higher  rate  than  that  at  which  the 
Commission  obtained  them  in  order  to 
cover  its  costs.  We  verified  that  the 
Commission  uses  this  program  to 
facilitate  the  borrowing  process  for 
companies  in  the  ECSC,  some  of  which 
may  not  otherwise  be  able  to  obtain 
these  loans. 

These  loans  are  only  available  to  the 
steel  and  coal  industries  and  are, 
therefore,  limited.  Thus,  these  loans  are 
countervailable  to  the  extent  that  they 
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are  provided  on  terms  inconsif^en!  with 
commercial  coptidarationa. 

We  verified  that  Sidmar.  Ckbecq.  and 
Fabfer  did  not  benefit  from  tins  program 
during  the  POL  However,  the  EC 
indicated  that  Cockehll  bad  Article  54 
loans  outstanding  in  1991.  Regarding 
the  benefit  to  Cockerill,  as  BIA  we  are 
using  the  countervailmg  duty  rate  from 
Belgian  Steel  for  this  program   Using  the 
countTr'-wide  rate  calculation 
methodology  described  in  the    Analysis 
of  Programs"  section  of  this  notu*.  we 
calculated  an  estimated  country-wide 
rate  of  0  00  percent  ad  vaJarem  for  each 
class  or  land  of  meirhandise.  Qx-kenil 
and  F^hfsr  have  significantly  different 
aggregate  benefits  nhich  were  OM 
percent  and  0.00  percent  ad  vclnrem. 
respectiveiv 

18.  ECSC  Redeplo}'ment  A)u   Under 
Article  55  (2)fb)  of  the  ECSC  Trwaty. 
individuals  employed  in  the  Cf>al  and 
steel  industry  who  lose  their  tt»bs  m^v 
receive  assistance  for  sooai  ac ;ustment. 
This  assistance  is  provided  for  workers 
affected  by  restructuring  meas'jres, 
particuiariy  as  workers  withdraw  from 
the  labor  market  into  eariy  ret.rement  ar 
are  forced  into  unemployment.  The 
ECSC  disburses  assistance  un  ler  this 
program  on  the  condition  that  the 
affected  co'jntrv  makes  an  equivalent 
contribution.  Payments  were  nieae  to 
steel  workers  under  Article  56<2'(h). 
Funds  for  the  UZSC  portion  of  these 
pa\Tnents  are  from  the  ECSC 
OperstionaJ  Budget,  made  up  entirely  of 
Itfvies  on  ECSC  companies 

Since  \h&  ECSC  portion  of  pavments 
under  this  program  comes  from  its 
Operational  Budj^et  '.vhirh  it  derved 
fron  pevmpnts  h^>m  st»el  firms!,  vv^ 
dr*te-TT:ine  t.hat  the  portion  of  pavnonts 
pfjv  ded  by  trie  ECSC,  ;  a.  3C  perMnl, 
to  be  not  couTitervailapl"  Howt»\  ht,  to 
the  exr-mt  that  their  payments  rwiinve 
companies  ot  obiigaticris  they  wouid 
otherwise  incur,  we  determine  that 
matching  contributions  by  membt?r 
governments  aT«  counten-aiiaoie 
Moreovgr.  we  dertermine  tiiat  matching 
coatnbutions  by  Member  State 
Bovernments  should  be  treated  as 
recurring  grmts  in  accordance  wi'h  the 
methodology  outlined  in  the  Allw~jtion 
section  of  the  General  Issues  Appendix. 

We  verified  that  Sidmar.  Fabfer,  and 
Clabecq  received  no  redeploymfnl  aid 
during  the  POI.  For  Cocker.ll. 
petitioners  provided  information  in  Lhe 
petition  regarding  Cocker.ll's  benefits 
under  this  program  On  this  bans,  we 
have  determined  thef  C-ockeriJl  has 
received  coun'ervailable  benefits  Using 
the  country-wide  rate  calculation 
methodology  described  in  the  "Analvsis 
of  Programs"  section  of  this  notice,  we 
calculated  an  estimated  country  wide 


rate  of  0.00  percent  ad  valorem  for  each 
t  lass  or  kind  of  nnercbandise.  Cxx;kerill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.01 
piercent  and  0  00  percent  ad  vaJonm. 
respectively 

1 9  European  Social  Fund.  The  ESF 
prugram  is  funde<i  from  the  EC  General 
Eiudget.  the  revenues  for  which  are 
dwnved  from  customs  duties. 
-li^ncultursl  levies.  Member  State 

'  irrfrihufions,  etc.  The  ESF  is  one  part 
of  the  EC's  Structural  Funds.  It  is 
pnmar-.lv  responsible  for  two  out  of  the 
•':■.»  -i>)(w(-ti  ves  of  the  Structural  Funds. 
Thkisp  *\*o  obiectives  relale  to  combating 
!nng-term  unemployment  and 
facilitating  the  occupational  integration 
of  vourig  people 

The  ESF  also  has  a  secondary  role  in 
implementing  prof-icls  that  fall  under 
other  obiectives.  These  latter  objectives 
relate  to  promoting  the  development  of 
regions  whose  development  is  lagging 
behind,  aisistms;  rtjgions  affected  by 
industrial  decline,  and  promoting  the 
development  of  rural  areas  The  ESF 
does  not  provide  ongoing  support;  each 
beneficiary  mav  rwcvive  vocational 
training  actions  and  subsidies  for 
recruitment  only  once.  According  to  the 
EC  msponse,  ?fpe<:ific  protects  under  this 
protf-im  b«nefi'  individuais.  not 
companies 

ESF  grants  a.'^  paid  in  the  Member 
State  govemments,  which  proceed  to 
ellcKate  and  implement  the  funds  under 
'he  Memt")*^  States  prrmsions,  be  it  on 
a  regional  or  lcx-.al  level.  As  such,  the  EC 
delegates  to  tt»  Mwniber  Statp  the  task 
of  managing  Lne  grant 

Wecort;nnrt.i  at  venfiration  that 
Sidmar.  ClatM*  q  and  Fanfer  did  not 
recei.w  tviieHt?;  under  this  program. 
Howsvyr  a!  verification  we  found  thet 
Cocke'iii  C:(i  rw.eivp  bt^nefits  undtjr  tins 
program.  Ther«for«  we  fiave 
detwBiined  that  Cockerill  has  received 
counterva.iabie  benefits.  Since 
petitioners  did  not  calculate  a  rate  for 
this  program,  we  have  used  the  rate 
calculated  from,  public  information  for 
Cockeril!  in  Prelmmary  Affirmative 
Countnrv ailing  Du'.v  Dotarminations; 
Certain  Steel  Products  from  Italy  57  FR 
57719  (December  7,  19^2).  Using  the 
country-wide  rate  calculation 
methodology  described  in  the  "Analysis 
of  Programs"  sectic^n  of  this  notice,  we 
calculatfcid  an  estimated  country-wide 
rate  of  0  00  pen  ent  nd  valorem  for  each 
class  or  bnd  of  merchandise.  Cockwdll 
and  Fabfer  nave  sigmficantly  different 
aggregate  benefits  whuJi  were  0.18 
percent  and  0  00  percent  ad  valorem, 
r"spectiv«lv 

20  I'Xhf.r  Loans — Clabecq  hi  the 
interest  of  comp!«tenoss.  Clabecq 
reported  four  additional  loans  in 


responding  to  our  questionnaire 
regarding  "other  loans."  Two  of  these 
were  received  from  the  Belgian  Office  of 
External  Commerce,  one  in  1980  and  the 
second  in  1983,  for  the  purpose  of 
defraying  expenses  incurred  as  a  result 
of  the  U.S.  antidumping  proceeding  in 
1982.  Qabecq  paid  no  interest  on  these 
loans  nor  was  the  company  required  to 
repay  the  principal. 

Because  these  loans  appear  to  have 
been  limited  to  a  specific  enterprise,  or 
industry  or  group  of  enterprises  or 
industries,  and  were  forgiven,  we 
determine  them  to  be  countervailabie 
non-recurring  grants.  For  the  reasons 
stated  in  the  Allocation  section  of  the 
General  Issues  Appendix,  we  expensed 
the  grants  to  Clabecq  in  the  year  of 
receipt.  Thus,  no  benefit  was  realized 
during  the  POI. 

The  third  loan  report.ed  by  Clabecq 
was  for  investment  necessary  to  enable 
the  company  to  comply  with  the 
provisions  of  the  Clean  Water  Act.  This 
loan  is  treated  in  the  section  of  this 
notice  entitled  "Ecological  Incentives." 
The  fourth  loan  was  for  employee 
vacations  and  was  not  a  loan  received 
from  the  GOB  or  at  the  direction  of  the 
GOB.  Therefore,  we  have  not 
countervailed  this  loan, 

21    Water  Punficatwn  Subsidies.  At 
the  Sidmar  verification,  we  f:ame  across 
an  item  for  "water  punficaticn 
subsidies"  in  the  company's  grant 
account  detail.  Upon  further  inquirv.  we 
did  not  receive  any  information 
regarding  the  source  of  benefits  under 
this  program. 

Since  Sidmar  did  not  provide 
information  ragarding  th.e  authority 
under  which  the  compajTv  received 
these  benctfits.  as  DLA  we  have  treated 
these  water  purification  subsidies  as  if 
thay  were  provided  undnr  the  Ex:oiogical 
Incentives  program  noted  above. 
Therefore,  we  determine  that  this 
program  is  countervailabie.  Consistent 
with  the  methodology  detailed  in  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  have  found  the  bervefits 
to  be  non-recurring.  However,  all  but 
one  grant  were  expensed  in  the  year  of 
receipt  because  the  amount  received 
was  less  than  0.50  percent  of  total  sales 
in  that  year  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.04  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products,  0.04  percent  ad 
valorem  for  certain  cold-roiled  carbon 
steel  Hat  products  and  0,00  jwrcent  for 
certain  carbon  steel  cut-to-length  plate 
Cockerill  and  Fabfer  have  significantly 
different  aggregate  benefits  which  were 
0  00  percent  ad  valorem. 
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B,  Prograir*  r>'"':mined  J  ft  he  N-^t 
CountervaiishlH 

1.  Reimburst"nent  of  Worker  Training 
Costs.  Under  Article  76  of  the  Etbyal 

D-. T'P  cf  Df*05--iber  20, 1963,  the 
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{"OneM")can  n 
various  in-phri  in:   lu'siriH 
professionaJ  'n  .:;  f-ir:   vst;..  Before  1980. 
the  GOB  fundea  and  admuusiered  this 
program  for  the  entire  country 
However,  the  Special  l^  a    f  August  8. 
1980,  gradually  decenlrahziKl  authority 
with  respect  to  this,  and  other  programs. 
Separate  administrative  structures  were 
gradually  set  up  within  OneM  for  both 
the  Walloon  and  Flanders  regions.  By 
1988,  'he  Walioon,  Flanders  and 
Brj.'^spis  -<3g!  )u5  completely  assumed 
the  admr.  s:  :";  n  if  this  program  at  the 
regional  levti.  However,  the  program  is 
still  funded  by  the  national  government. 

In  1987  andf  1988,  for  budgetary 
reasons,  the  reimbursement  was 
reduced  by  50  percent  in  the  Flanders 
region  except  for  companies  located  in 
development  zones.  The  amount  was 
not  similarly  reduced  in  the  Walloon  or 
Brussels  regions. 

Sidmar,  Clabecq  and  Cockerill 
received  reimbursements  of  training 
costs  during  1977-1991.  Fabfer  also 
received  reimbursements,  but  afler  its 
POL 

We  verified  that  this  program  is  not 
de  jure  limited  to  any  region  or 
enterprise  or  industry  or  group  cf 
enterprises  or  industries.  With  respect 
to  de  facto  limitations,  we  verified  that 
training  reimbiusements  have  been 
provided  to  firms  in  many  economic 
sectors  throughout  the  Walloon, 
Flanders,  and  Brasseis  regions. 
Moreover,  for  the  period  1987-1990,  the 
Flemish  steel  industry  received  7.3 
percent  by  value  of  benefits  disbursed 
under  the  program  in  Flanders.  At  least 
fifteen  industrial  sectors  received 
benefits  over  this  time  period  in 
Flanders.  Dtiring  the  period  1988-1991. 
the  Walloonian  metals  sector  (which 
includes  Lhe  ftee!  industry)  received 
17.3  percent  by  value  of  the  benefits 
disbursed  under  the  program.  At  least 
20  sectors  received  benefits  over  this 
time  period  in  Walloon.  Following  the 
same  disproportioR&lity  analysis 
described  in  the  SNCI  program  section 
above,  we  do  not  consider  the 
distribution  of  benefits  noted  above  to 
constitute  disproportionate  benefits  to 
the  steel  industrj.  Therefore,  we  have 
determined  this  program  to  be  not 
countert'ailable 

2.  f  CSC  Pesearcb  and  Development 
Assistance  Under  Article  55.  According 
to  Article  55  of  the  ECSC  Treaty. 
e.=;sistance  is  available  to  promote 


relating  {o  iho  production  and  increased 
use  of  coal  and  steel,  and  to 
occupational  safety  in  the  coal  and  steel 
industries.  Since  the  end  of  1986,  this 

[)rogram  has  been  funded  solely  through 
evies  on  st?K?!  p'^ducing  companies. 
Becaus*'  t!.p  r*  ■; .  ts  of  the  research 
conducted  ur,a«"  Article  55  are  made 
publicly  avaiiaLie.  we  find  this  program 
to  be  not  cotmtervailable.  Moreover,  we 
note  that  to  the  extent  that  Article  55 
assistance  is  funded  solely  by  levies  on 
steel  companies,  we  would  find  no 
benefit. 

3.  European  Investment  Bank  ("EIB") 
Loans  and  Loan  Guarantees.  The  EIB 
funds  projects  in  various  countries  and 
different  types  of  industries.  It  obtains 
most  of  its  resources  on  international 
capital  markets  through  issuance  of 
bonds.  The  remainder  of  the  resources 
come  from  the  EIB's  own  h^nds,  which 
are  comprised  of  contributions  from  its 
member  states.  We  found  at  verification 
that  the  EIB  provides  loans  to  numerous 
sectors  in  all  parts  of  the  various  EC 
countries.  Furthermore,  between  1987- 
1991.  the  steel  sector  received  only  0.5 
percent  of  total  loans  provided  by  the 
EIB.  We  have  no  evidence  of  de  jure  or 
de  facto  specificity,  and  have 
determ.ined  that  this  program  is  not 
countervai  labia. 

4.  Interest  Rate  Subsidi^  to  Clabecq 
under  the  Gandois  Plan  and  Interest 
Bate  Subsidies  to  Clabecq,  Boel  and 
Fabfer.  At  verification,  we  found  that  an 
interest  subsidy  to  Clabecq  in  the 
amount  of  BF102  million  was  given 
under  the  1959  Law,  a  program  that  the 
Department  found  non-countervaildble 
in  Belgian  Steel.  Petitioners  had  alleged 
that  this  amount  was  given  under  the 
Gandois  Plan,  a  restructuring  plan 
solely  benefitting  the  steel  industry. 

We  found  no  evidence  of  interest  rate 
subsidies  to  Clabecq,  Boel  or  Fabfer 
otherthan  those  already  addressed  in 
this  notir" 

C.  Progran.s  IjciBnraned  to  be  Not  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Belgium  of  certain  steel  products 
under  the  following  programs: 

1.  Interest  Bate  Subsidies  Provided  by 
Copmmex. 

2.  Employment  Premiums. 

3.  Short-term  Export  Credit. 

4.  New  Community  Instrument  Loans. 

5.  European  Begional  Development 
Fund  Aid. 

6.  ECSC  Interest  Rebates  under  Article 
54. 

7.  ECSC  Conversion  Loans  under 
Article  56. 


8.  ECSC  Interest  Rebates  under  Article 
56. 

9.  Cancellation  of  Equity.  In  1983, 
1985.  and  1987,  Cockerill  extinguished 
BF60.25  billion  in  equity  The  1983 
reduction  of  BF36  billion  brought  the 
company's  capital  to  the  minimum  legal 
requirement.  The  equity  cancellations  in 
1985  and  1987  ef&cted  reductions  in 
capital  infused  in  1983  and  later  years. 
In  fiscal  year  1988,  Clabecq  reduced  its 
Paid-in-Capital  account  by  BF770 
million  which  corresponded  to  a  partial 
amortization  of  Clabecq's  reported  loss. 

Consistent  with  the  Equity  Section  of 
our  General  Issues  Appendix,  we  have 
determined  that  a  sub.sequent  write-off 
of  equity  does  not  constitute  a  subsidy. 

D.  Programs  Determined  Not  to  Exist 

We  determine  that  the  following 
programs  do  not  exist: 

1.  Other  Loans  to  Clabecq  on  Terms 
Inconsistent  with  Commercial 
Considerations.  By  fiscal  year  end  June 
30, 1982,  Clabecq's  long-term  debt  had 
increased  by  BF398  million  over  the 
preceding  year.  Petitioners  alleged  that 
these  loans  were  most  probably  on 
terms  inconsistent  with  commercial 
considerations  because  a  government- 
imposed  debt  moratorium  had  been  in 
effect  during  that  year.  We  verified  that 
the  increase  cited  by  petitionra^  was 
due  to  SNQ  loans  received  by  Clabecq. 
All  of  these  loans  were  reported  by  the 
compuiy  and  are  treated  in  the  notice 
section  entitled  "SNCI  Loans." 

2.  Tax  Advantages  for  Clabecq,  Boel 
and  Fabfer.  PetitiouMS  alleged  that 
Clabecq,  Boel,  and  Fabfer  benefitted 
from  tax  advantages  which  were 
investigated  in  1982  by  the  European 
Commission.  Wa  verified  that  these  tax 
advantages  are  already  covered  in  the 
sections  of  this  notice  dealing  with  the 
various  types  of  tax  exemptions.  See  the 
sections  of  this  notice  entitled 
"Exemption  from  Income  Tax  on 
Grants,"  "Accelerated  Depreciation," 
"Real  Estate  Tax."  and  "Capital 
Registration  Tax." 

Interest  Party  Comments 

The  following  are  country-specific 
comments  only.  All  other  issues  are 
either  addressed  m  the  sections  above  or 
in  the  General  Issues  Appendix. 

Comment  1:  Petitioners  argue  that  a 
country-wide  rate  should  be  applied  to 
all  companies  because  there  is  potential 
for  Belgian  companies  to  evade  the 
order.  There  is  reason  to  believe  that 
Belgian  companies  have  shifted  orders 
in  the  past  to  circumvent  the  U.S.-EC 
Voluntary  Restraint  Agreement,  and 
Belgian  steel  producers  are  bound 
together  by  cooperation  arrangements, 
joint  ventures  and  overlapping 
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ownership/maxiagemen".  that  make  order 
shifting  a  natural  response  to  trade 
sanctions.  At  least,  Cockonll  and 
Sidmar  should  be  treated  as  a  single 
company  The  record  suggests  that  the 
two  act  as  one  in  marketing  the;r 
products  in  the  United  States 

A'^rording  to  Sidmar,  a  1990 
agreement  between  Qx:kerill  and  .\rbed 
merely  codified  a  l'M4  agreement 
concerning  cooperative  undertakings. 
However,  there  is  no  evidence  that  these 
'undertakings  have  been  finalized  or 
authorized  by  the  EC,  as  required  Plus, 
the  failure  of 'he  proposed  merger 
between  Arbed  and  Cockerill  is  well 
documented  Finally,  despite 
petitioners'  aitempts  to  show  that  order- 
shifting  will  occur,  ail  of  their 
evidence  '  pertains  to  Arbed  (which  is 
not  being  investigated)  and  long 
products  'which  is  also  not  being 
investigates). 

With  respect  to  Cockerill's  and 
Sidmar's  joint  marketing  in  the  United 
States,  Sidmar  states  that  Cockerill's 
decision  to  use  TradeARBED  New  York 
as  its  US  importer  is  not  evidence  of 
new  cooper'ition  because  (1)  many  U.S. 
importers  impel  from  more  than  one 
foreign  producer  and  (2)  petitioners' 
own  e.xhib!t  states  that  Cockerill's  sales 
in  the  United  States  were  not  sufficient 
to  support  3  full-fledged  office  here. 
Regarding  ihe  two  joint  production- 
related  undertai-ings  between  the 
companies,  neither  suggests  the  need  for 
a  country-wide  rate  Finally,  there  is  no 
overlapping  ownership  between  Sidmar 
and  any  other  respondent  company. 

Respondents  conclude  that  the 
Department  has  never  applied  a 
country-wide  rate  si.mply  'oenuse  of 
company  relationships  Fabfer's 
relationships  with  other  companies  are 
not  unusual,  and  should  not  compel  the 
Department  to  depart  from  its  practice. 
Finally,  petitioners  have  provided  no 
evidence  that  Fabfer  will  attempt  to 
evade  any  orders. 

DOC  Position  We  disagree  with 
petitioners.  Although  t>,e  company- 
specific  countervailing  duty  rates 
calculated  in  these  investigations  are 
quite  divergent,  we  are  not  convinced 
from  evidence  on  the  rtjcord  that  firms 
with  relatively  higher  rates  would  have 
the  incentive  or  the  ability  to  evade 
countervailing  duties  by  shifting  orders 
on  sales  for  export  to  the  United  States. 
Petitioners  refer  to  the  possibility  that 
Belgian  companies  have  shifted  orders 
to  circumvent  the  U  S  -EC  Voluntary 
Restraint  .Agreement   We  note  that 
petitioners  appear  to  be  referring  to 
Carlam  and  SoUac,  two  firms  not 
explicitly  investigated  m  these 
investigations. 


Funhermore,  at  verification  we  found 
that  most  of  the  i::ooperative 
arrangements  nted  by  petitioners  as  a 
basis  for  suspecting  order  shifting  were 
either  not  implemented  or  not 
implemented  fully.  For  instance, 
petitioners  cite  the  "Hanzinelle 
Accords"  as  evidence  of  the  steel 
companies'  agreement  to  divide  m.arke's 
by  means  of  production  cartels 
However,  this  agreement  appears  not  to 
have  been  a  legally  binding  contract.  In 
fact,  v^th  the  merger  of  companies  that 
became  Cockerill  in  1981,  this 
agreement  became  obsolete. 

Petitioners  also  point  to  the  1984  and 
1990  "cooperation  arrangements" 
between  Cockerill  and  Sidmar  as 
evidence  of  a  favorable  climate  for 
cooperation.  We  note  that,  however,  that 
such  arrangements  were  subject  to  the 
approval  of  the  European  Community 
Evidence  on  the  record  suggests  that  the 
EC  has  yet  to  approve  the  particulars  of 
the  arrangements.  Furthermore, 
although  Cockerill  and  Sidmar 
underwent  extensive  merger 
discussions,  we  confirmed  that  these 
talks  ended  without  agreement. 

Moreover,  at  verification  we  found 
that  the  overlapping  ownership  cited  by 
petitioners  is  not  extensive  or  unusual. 
Nor  do  we  find  the  existence  of  joint 
ventures  a  reason  to  suspect  that  the 
companies  concerned  would  likely 
resort  to  order  shifting. 

With  respect  to  the  marketing 
activities  of  Cockerill  and  Sidmar  in  the 
United  States,  we  agree  with  Sidmar 
that  it  is  not  uncommon  for  an  importer 
or  a  trading  house  to  import  from 
several  different  exporters.  We  further 
confirmed  that  TradeARBED  simply 
responds  to  customer  requests  with 
respect  to  the  type  of  steel  it  sells  in  the 
United  States.  It  does  not  have  the 
authority  to  switch  sales  between 
producers  or  to  set  prices. 

Comment  2:  Petitioners  note  that 
Section  607(a)  of  the  Trade  and  Tariff 
Act  of  1984  establishes  a  presumption 
in  favor  of  country-wide  rates  with  the 
possibility  of  company  specific  rates  if 
the  Department  determines  that  a 
significant  differential  between 
companies  exists  (see.  Final 
Administrative  Review  of  Certain  Iron- 
Metal  Castings  from  India,  (56  FR  1976, 
1979;  1991)  and  Final  Administrative 
Review  of  Carbon  Black  from  Mexico. 
(55  FR  51745.  51747;  1990).  The  statute 
discourages  company-specific  rates. 
although  the  Department  has  discretion 
to  set  them  in  certain  instances. 

Petitioners  also  note  that  the  statute's 
legislative  history  gives  only  one 
rationale  for  a  presumption  in  favor  of 
a  country-wide  rate  (i.e.,  to  lessen  the 
administrative  burden  on  the 


Department),  However,  the  Department 
has  stated  that  "equal  weight  should  be 
given  to  the  consideration  that  the  basic 
purpose  of  the  countervailing  duty  law 
IS  better  served  by  the  use  of  country- 
wide rates  '  (see,  Carbon  Black  at 
51748) 

Sidmar  and  Fabfer  argue  that  in  order 
to  apply  a  country-wide  rate,  the 
Depprtment  would  have  to  ignore  its 
own  regulations  and  precedent.  Further, 
potential  order  shifting  among 
producers  is  an  issue  for  the  US. 
Customs  Serv'icB  Regardless.  Sidmar 
notes  that  pet:tiont;rs'  request  for  a  high 
BIA.  rate  for  Cnckenl!  (♦herefore,  for 
Sidmar  by  txtensicn]  is  sufficient 
evidence  for  separate  rates.  Sidmar  has 
cooperated  and  should  not  be  penalized 
because  a  competitor  has  not  responded. 

Fabfer  states  that  these  investigations 
are  unlike  the  Finf<l  Determination  of 
Certain  Scftwcod  Lumber  Products  from 
Canada;  57  FR  22570  (May  28,  1992) 
where  it  was  found  not  practicable  to 
investigate  whether  companies  had 
significantly  different  rates.  The 
Department  has  already  investigated 
com.pany  rates  and  found  that  Fabfer 
has  a  significantly  different  one. 

DOC  Position:  Section  355.20(d)  of  the 
Proposed  Regulations  provide  for 
com.pany-specific  rates  when  the  rates 
for  particular  companies  are 
si?,nificantiy  different  from  the  country- 
wide rate.  It  is  the  Department's 
established  practice  to  apply  company- 
specific  rates  in  such  instances,  unless 
It  has  reason  to  believe  that  the 
applic  ation  of  company-specific  rates 
would  result  in  attempts  to  evade  the 
counter.'ailing  duty  orders.  As 
explained  in  the  Department's  position 
to  Comment  1  above,  we  are  not 
convinced  that  attempts  to  evade  the 
orders  would  occur  in  this  case. 
Therefore,  we  are  following  our  normal 
practice  of  applying  company-specific 
rates  when  these  rates  are  significantly 
different  from  the  country-wide  rate. 

We  disagree  with  respondents'  claim 
th.9t  the  possibility  of  order  shifting  is 
primarily  the  concern  of  the  U.S. 
Customs  Service,  While  the  Customs 
Service  in  the  normal  course  of 
a5.sessing  duties  may  in  fact  uncover 
attempts  to  shift  orders,  the  Commerce 
Departm.ent  has  the  primary 
responsibility  for  determining  the 
likelihood  of  order  evasion  at  the 
investigative  stage. 

Comment  3  Petitioners  argue  that 
Sidmar's  wholly-owned  service  center 
should  be  investigated  because  (1)  it 
meets  the  Department's  minimum 
threshold  for  related  parties  of  being  at 
least  20  f)ercent  owned,  (2)  it  produces/ 
sells  subject  merchandise,  and  (3) 
subsidies  conferred  on  a  related  party 
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are  allocated  tc  a  r8';p   :  ilfut. 
particularly  in  *h.e  con.dxt  of  a  piirant 
and  subsi  iarv  !s+«i   F^nel  Determination 
of  Brass  Sheet  ?.nd  Stnp  from  France  (52 
FR  1212,  1222;  1987)).  Also  there  is  no 
evidence  that  the  GOB  tied  subsidies  to 
the  service  center  to  non-U.  S.  or  non- 
subject  merchandise  sales.  Failing  to 
include  the  ser\'ice  center  would 
encourage  Sidmar  to  use  it  for  U.S. 
shipments.  Further,  the  Department  can 
consider  "ail  foreign  producers  and 
exporters  that  are  related  *   *   *  as  a 
single  entity"  (Preamble  to  19  CFR 
355.20(d)  of  the  Proposed  Regulations). 

Sidmar  argues  that  the  Department 
attributed  tied  subsidies  for  a 
downstream  entity  (that  neither 
manufactured  nor  exported  the 
merchandise  to  the  United  States)  to  an 
upstream  producer.  Section  701  of  the 
Tariff  Act  of  1930.  as  amended,  and  the 
GATT  Subsidies  Code  Arricle  4.2 
provide  that  a  countervailing  duty  may 
be  imposed  only  to  offset  benefits  on  the 
manufacture,  production,  or  export  of 
products  to  the  United  States.  Further. 
the  Department's  regulations  at 
§  355. 15(a)  suggest  that  a  countervailing 
duty  may  not  be  imposed  to  offset 
benefits  conferred  on  products  other 
than  merchandise  unaer  investigation 
(i.e.,  imports  of  Belgian  steel  into  the 
United  States  during  the  POI). 

Congress  stated  when  a  subsidy  is  tied 
to  the  production  of  a  particular 
product,  the  benefit  is  allocated  entirely 
to  that  product  [see,  Report  of  the  House 
of  Representatives  concerning  the  Trade 
Agreements  Act  of  1979;  H.  Rap.  No. 
317,  96th  Cong.  1st  Sess..  74-75  (1979). 
Furthermore,  when  the  benefit  is  tied  to 
sales  to  a  particular  market,  and  that 
market  is  not  the  United  States,  "the 
Secretary  will  not  find  a  countervcilable 
subsidy  on  the  merchandise"  (section 
355.47(b)  of  the  Department's  Proposed 
Regulations).  Moreover,  in  Final 
Dytermination  of  Porcelain-on-steel 
Cooking  Ware  from  Mexico;  51  FR 
36-147,  36449  (1986)  where  a  domestic 
subsidy  was  foimd  to  apply  to  other 
than  U.S.  sales,  the  Department  did  not 
attribute  the  subsidy  to  U.S.  impcrts. 

Sidmar  notes  that  the  Department  has 
also  determined  that  the  bestowal  of  a 
subsidy  on  one  company  does  not 
necessarily  benefit  another  merely 
because  they  are  related  (.see,  i4n7Jco. 
Inc.  V.  United  States,  733  F.  Supp.  1514, 
1521-22  (Ct.  Int'l  Trade  1990).  When 
the  Department  attributes  subsidies 
bestowed  on  one  company  to  a  related 
company,  there  are  financial 
transactions  not  present  here. 

Only  after  the  Department  determines 
in  administrative  reviews  that  the 
sen,  ice  renter  has  manufactured  for 
export,  or  exported,  the  subject 


merrfi  i:   Ltj  to  the  Ui.wi  States,  may 
its  btJiibfUi.  oe  jfcbidtKi.  Sivimar  states  it 
is  illogical  to    •.>;;«  that  not  including 
the  service ca.  !•-  would  encoura^ 
Sidmar  to  ship  '.o  um  United  States 
through  the  related  service  center. 

DOC  Position:  We  have  included  the 
related  service  center  in  these 
investigations.  Sidmar  owns  99.99 
percent  of  the  company,  an  owmership 
amount  significantly  above  the  20 
percent  minimum  test  outlined  in  our 
October  30, 1992  letter  to  parties  in 
these  investigations.  Therefore,  we  have 
treated  the  two  companies  as  if  they 
were  one.  Plus,  even  though  the  related 
service  center  may  be  downstream,  its 
production  falls  in  the  scope  of  these 
investigations.  Furthermore,  it  is  not  the 
Department's  domain  to  ascertain  what 
likelihood  there  is  that  any  company 
will  export  in  the  future.  Regardless,  we 
found  no  evidence  at  verification  to 
suggest  that  the  company  is  prohibited 
from  exporting. 

Moreover,  we  found  no  evidence  at 
verification  that  the  GOB  tied  subsidies 
to  the  service  center  to  non-United 
States  sales  or  non-subject  merchandise. 
The  company  appears  fne  to  sell  its 
merchandise  both  domestically  and  for 
export.  Even  though  the  service  center 
received  benefits  imder  programs  we 
traditionally  define  as  domestic,  rather 
than  export,  there  is  no  evidence  on  the 
record  that  benefits  are  tied  to  Belgian 
sales  only  (unlike  the  factual  situation 
in  Porcelain-on-steel  Cooking  Ware  from 
Mexico). 

Sidmar  appears  to  be  arguing  that  the 
related  service  center  must  be  treated 
separately  since  the  related  service 
center  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  POL  We  note  that  Sidmar  is  taking 
a  fairly  narrow  view  of  the  concept  of 
merchandise  under  investigation. 
Should  countervailing  duty  orders  be 
published  in  these  investigations,  the 
orders  will  provide  for  the  assessment  of 
duties  on  imports  into  the  U.S.  under 
Section  701  of  the  Act.  Including 
subsidies  to  the  related  service  center  in 
the  calculation  of  such  duties  is  not  in 
violation  of  the  Act. 

With  respect  to  Armco,  we  recognize 
that  the  facts  in  Armco  are  shghtly 
diJTerent  in  that  the  subsidiary  had 
already  exported  subject  merchandise. 
However,  the  Armco  decision  does  not 
prohibit  the  Depar*."ipr.*  from  including 
a  potential  exporter  :z  iis  investigations. 
More  importantly,  Armco  supports  the 
proposition  that  corporate  forms  should 
not  dictate  whether  countervailing 
duties  are  imposed.  In  Armco,  the  court 
said: 


It  ahmild  be  a  fundsnentHi  consiaerenon 
in  the  prewat  and  all  countervailing  cases; 
the  attention  in  such  cam  should  be  focus*d 
upon  the  question  of  whether  exports  to  the 
United  Statu  have  been  unfairly  subsidized, 
as  envisioned  by  CongreM  when  it  enacted 
the  countervailing  duty  legisl&tion.  This 
legislation  should  not  be  circumvented  by 
corporate  formalities  or  maneuvering. 

Comment  4:  Sidmar  claims  that  for 
any  benefit  to  accrue  to  it  by  virtue  of 
subsidies  to  its  related  service  center, 
potential  investors  or  lenders  would  had 
to  have  access  to  consolidated 
statements  in  1991.  However,  the 
Sidmar  Croup  did  not  consolidate  its 
financials  until  FY  1991.  In  fact,  the 
consolidated  financial  statement  for 
1991  was  not  available  prior  to  1992.  In 
1991.  investcrs/lenders  could  not  have 
made  financing  decisions  using 
consolidated  information.  Thus,  the 
Sidmar  Croup  received  no  consolidation 
benefit  in  1991  or  previous  years. 

DOC  Position:  la  countervailing 
subsidies  to  Sidmar's  related  service 
center,  we  are  not  concerned  with  any 
benefit  these  subsidies  may  or  may  not 
have  conferred  on  the  Sidmar  Group. 
Rather,  we  are  concerned  with  the 
benefit  to  the  steel  produced  by  Sidmar. 
Regardless  of  whan  the  financials  were 
consolidated,  the  related  service  cenlw 
was,  and  remains  to  be.  a  wholly-owned 
subsidiary  of  Sidmar.  Therefore,  its 
production  is  properly  treated  as 
Sidmar's  production. 

Comment  5  Sidmar  argues  that  if  the 
Department  does  attribute  benefits  to 
the  service  canter  to  the  Sidmar  Group, 
it  must  attribute  them  to  total  Sidmar 
Ooup  sales.  Furthermore,  following 
petitioners'  argument,  the  Department 
may  not  include  in  Sidmar's  rate  those 
benefits  that  the  serx-ico  center  received 
prior  to  Sidmar's  ow^-nership  of  the 
service  center. 

Petitioner  notes  that  if  the  Department 
includes  sales  of  the  Sidmar  Group  in 
the  denominator,  it  must  investigate  and 
include  all  subsidies  to  all  members  of 
the  Croup  in  the  numerator.  Since  the 
Department  has  not  investigated  these 
programs,  it  cannot  include  total  Group 
sales  in  the  denominator. 

DOC  Position:  We  have  determined 
not  to  include  sales  of  the  Sidmar  Croup 
in  the  denominator.  Therefore,  the  need 
to  consider  subsidies  to  the  entire  group 
is  obviated.  Because  Sidmar  ou-ns  the 
service  center  and  because  both  produce 
the  subject  merchandise,  we  are 
considering  these  companies  separate 
from  other  companies  in  the  Sidmar 
group  for  purposes  of  these 
invef-tigations.  Therefore,  we  are 
attributing  subsidies  to  the  related 
service  center  to  both  of  these  related 
companies.  For  further  discussion  of  our 
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treatment  of  the  related  service  center, 
see  "Related  Party'"  section  above. 

Comment  6  Petitioners  ari^e  that 
neithnr  company-specific,  pnvate,  long- 
term  lending  rates  nor  SNCI  rates, 
should  be  used  as  benchmarks  cr 
discount  rates  Rather,  the  D*>pa;t.Tient 
should  use  the  IMF  rates, 

Petitioners  note  that  SNCI  loviTiS  are 
countervaiiable.  Therefore,  under  the 
Department  s  Proposed  Regulations, 
they  ca.nr.ot  be  used.  Further,  the  GOB 
did  not  definitively  state  that  SN'Q 
lending  rates  were  national  average 
lending  rates.  It  simplv  provided  them 
in  response  to  the  Dep'irt.'nent's  request 
for  r.ational  long-term  .n<ed  and  variable 
intervst  rates,  wTihout  c.onf.r'ning  that 
they  were  nations!  average  rates. 
Petitioners  add  tliat  respondents'  claim 
that  S.N'Q  ntes  are  representative  of 
Icng-tsrm  pnvate  bank  rates  suggests  at 
most  a  correlation  between  SNCI  and 
private  long-term  interest  rates. 
Respondents  provide  no  evidence  of 
such  a  correlation  .•Mso,  neither  Sidmar 
nor  SNCI  documented  their  assertions 
thrit  S.\a  rates  3xce<?d  pnvate-bank, 
long-term  lending  rates.  At  verification, 
SNCI  ofR(.;?.ls  indu:ited  that  SNQ  rates 
served  as  a  reiiing  but  only  for  loans 
with  an  interest  rate  subsidy  or  a  state 
guarantee. 

Petitioners  also  argue  that  company- 
specific  lending  rates  reported  in  the 
responses  cannot  be  used.  Sidmar's 
loans  were  issued  by  the  ECSC  and  the 
SNQ  and  have  been  found  to  be 
countervaiiable.  Clabecq's  data  on  the 
cost  of  long-term  debt  outstanding  from 
1983-1988  may  not  be  used  because  it 
represents  average  interest  rates  on  total 
debt  outstanding,  including  subsidized 
loans  Moreover,  the  data  excludes 
interest  pa>7nents  made  by  the  GOB, 
indicating  that  it  includes  subsidized 
loans. 

Petitioners  also  claim  that  the  Sidmar 
verification  report  does  not  provide 
appropnate  lending  rates,  either. 
Generale  Bar.k  officials  stated  that  the 
Reute-s  rate  :s  the  nationa!  average  long- 
term  interest  rate  without 
documentation  Sidmar  also  provides  no 
evidence  that  "prime  '  rates  on  medium- 
term  loans  for  the  period  1390  to  1993 
are  valid  national  average  long-term 
interest  rates  Clearly,  because  they  are 
medium-term,  they  do  not  fit  the 
Department's  preference  for  long-term 
rates.  Moreover,  the  Department  has  not 
verified  their  accuracy,  and  llie  rates  are 
reported  in  Flemish  so  petitionors  are 
unable  to  ascertain  whether  the  rates  are 
generally  available  national  averages. 

Petitioners  also  note  that  the  Bank 
Brtissels  Lambert  (BEL)  industrial  credit 
rates  include  SNQ  loans,  which  the 
Department  has  determined  to  be 


countervaiiable  Further,  both  the  BBL 
and  Kredietbank  (KB)  average  long-term 
.nterest  rates  involve  a  spread  of  up  to 
.30  basis  points  m  the  caf^e  of  KB  loans, 
which  is  not  included  in  the  average 
interest  rates  reported 

Therefore,  IS\F  lending  rates  provide 
the  best  alternative  sou.'-ce  of 
information  on  the  re<:ord  These  rates. 
because  they  are  short-term,  are  a 
conservative  estimate  of  the  national 
avenge  long-term  rate  m  Belgium. 
Short-term  rates  ars  normally  lower 
than  long-term  rates  because  of  the 
element  of  uncertainty  that 
characterizes  a  long  period.  Thus,  their 
use  does  not  prejudice  respondents, 
especially  in  light  of  their  failar«  to 
provide  information. 

Respondents  argue  that  the 
Department  justified  use  of  the  IMF 
rates  by  stating  that  the  responses 
contained  no  information  on  private- 
bank,  long-term  lending  rates.  However, 
prior  to  the  preliminary  determinations, 
Fabfer  submitted  Credit  General  lending 
rales  from  1976  to  1991  and  Sidmar 
provided  private-bank  lending  rates  for 
its  private-bank  loans  taken  out  in  1988. 
Additionally,  Clabecq  supplied 
information  on  its  long-term  debt  cost 
for  the  period  1983  through  1988. 
Moreover,  respondents  assert  that  since 
the  preliminary  determinations  in  these 
investigations,  Department  officials 
have  spoken  with  representatives  of 
three  large  commercial  banks  and  have 
obtained  additional  benchmark 
information. 

Sidmar  further  notes  that  selection  of 
the  appropriate  discount  rate  has  never 
been  contingent  on  the  availability  of 
"private-bank"  lending  rates.  Rather,  the 
Ehepartment's  standard  has  been 
whether  the  rates  are  commercially 
available  per  Final  Determination  of 
Certain  Fresh  Atlantic  Groundfish  from 
Canada:  51  FR  10041. 10063  (1986). 
SNQ  rates  are  commercial  rates,  in  that 
private  banks  used  them  as  reference 
rates  in  the  early  1980s.  Since  that  time. 
private  bank  rates  have  been  below 
SNQ  rates. 

In  the  1982  proceedings,  the 
Department  found  that  the  SNQ  was  a 
lending  institution  that  set  the  long-term 
interest  rates  generally  adhered  to  by 
private  banks  in  Belgium.  In  this 
investigation,  no  information  has  bwin 
placed  on  the  record  to  alter  such  a 
view.  Furthermore,  the  Department 
recognized  the  prevailing  nature  of  the 
SNQ  rates  in  its  prelimanar>' 
determinations  when  it  used  SNCI- 
based  rates  as  the  prime  rate 

Additionally,  Sidmar  points  out  that 
the  GOB  has  stated  that  SNCI  rates  are 
considered  to  be  national  lending  rates. 
The  fact  that  the  SNQ  rate  on  a 


particular  loan  is  revised  every  five 
years  is  in  accord  with  standard 
commercial  practice  in  Belgium. 

Sidmar  claims  that  the  fact  Oiat  the 
SNQ  is  50  percent  government-owned 
does  not  negate  the  applicability  of  its 
rates  as  benchmarks.  In  the  Fmal 
Determination  of  Certain  Granite 
Products  from  Spain.  53  FR  24340, 
(1988],  the  Department  stated  that 
government  ovmership  does  not 
necessarily  mean  that  the  bank  operates 
i.T  other  than  a  ccm.merc:i;:i  fashion.  In 
previous  Belgian  cases,  SNCI  rates  were 
used  as  benchmark  and  discount  rates 
(e.g.,  Cert.ain  Steel  Products  from 
Belgium.  47  FR  39304,  1982),  et.  ai.  The 
SNCI  lends  to  all  sectors  of  the  Belgian 
economy. 

Respondents  also  argue  that 
Department's  use  of  INiF  rates  as   . 
discount  rates  was  inconsistent  with  its 
past  practice.  Tne  IMF  rate  does  not  fit 
into  any  of  the  categories  in  the 
hiera.r^hy  outlined  in  the  Department's 
Proposed  Regulations,  It  i,s  a  short-term 
m.a;omum  rate  to  prime  borrowers. 
Although  the  Department's  hierarchy 
does  indicate  that  a  short-term  rate  may 
be  used  for  calcu'ating  the  benefit  from 
long-term  variable  rate  loans,  the  SNQ 
rates  fit  a  category  higher  in  the 
Department's  hierarchy,  and  are  more 
appropriate.  Sidmiar  also  notes  that  in 
Certain  H  Jt  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  France,  58 
FR  6221.  1993,  the  Department  used  the 
IMF  rate  as  the  benchmark  rate  for 
uncreditwortby  customers,  and  the 
OECD  rate  for  a  creditworthy  company. 
Sidmar.  however,  is  creditworthy.  Thus, 
the  IMF  rate  is  inappropriate. 

DOC  Position:  Wo  agree  with 
respondents  that  IMF  rates  should  not 
be  used  for  benchmark  and  discount 
purposes  in  our  final  determinations 
since  they  reflect  rates  on  short-  to 
medium-term  loans.  Following  the 
hierarchy  outlined  in  our  Proposed 
Regulations,  we  have  used  Sidmar's 
com.pany-specific  rates,  not  including 
loijis  found  '0  be  countervaiiable.  We 
have  not  u.vd  Clabecq's  cost  of  long- 
termi  debt  outstanding  for  the  period 
1983-1988  because  it  reflects  average 
interest  rates  on  d-bt  outstanding,  not 
specific  rates  on  loans  taken  out  by  the 
company  in  particular  yea.^s.  Further, 
we  hftve  not  used  the  Credit  General 
rates  supplied  by  Fabfer  because  there  is 
no  evidence  that  Fabfer  actually 
received  loans  at  those  rates. 

Since  the  company-specific 
informfifion  is  limited,  it  is  necessary  to 
go  to  the  next  step  in  our  hierarchy  (i.e  . 
a  national,  average  long-term  rate)  To 
this  end,  we  have  used  Kredietbank 
rates.  BBL  rates  wore  nut  used  because 
they  do  not  Include  the  spread  normally 
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included  by  banks  \V;*h  ri'sneci.  'o  the 
Kredsetbank  rates,  we  venfied  that  the 
margin  can  be  any-where  ♦rcT-'  0  to  30 
basis  points.  Consequently,  we  have 
used  15  basis  points  in  our  calculations 
as  an  average  estimate  of  this  spread  for 
creditworthy  companies  and  30  basis 
points  for  uncreditworthy  companies. 

With  respect  to  SNCI  rates,  while  we 
would  use  these  rates  for  purposes  of 
the  benchmark  in  years  where  SNCI 
lending  was  found  non-countervailable. 
we  v.-ere  unable  to  break-out  lending 
under  countervailable  programs  from 
the  non-tountervailabie  lending 
Therefore,  we  were  not  able  to  utihzr 
these  rates  in  oui  benchn'iark 
calculations. 

Comment  7:  Petitioners  and 
respondents  provide  substantial 
argumentation  with  respect  to  the  issue 
whether  the  non-countervailable  1959 
Law  and  the  1970  Law  under 
investigation  are  integrally  linked. 
Fabfer  and  Sidmar  also  argue  that  the 
Department  should  treat  the  overall 
program  represented  by  the  1970  and 
July  17, 1959  Law  as  a  "tiered"  program 
and  countervail  1970  Law  cash  grants 
only  by  the  difference  between  what 
was  received  and  what  Fabfer  and 
Sidmar  could  have  received  under  the 
1959  Law. 

DOC  Position:  The  discussion  of 
integral  linkage  in  section  355.43(b)(6) 
of  the  Proposed  Regulations  makes  it 
clear  that  the  test  for  integral  linkage 
applies  only  when  we  are  attempting  to 
make  a  specificity  determination  for 
programs,  which  when  considered  on 
their  own  might  be  specific,  but,  when 
taken  together,  might  be  found  non- 
specific. Before  considering  programs 
jointly  for  purposes  of  our  specificity 
test,  we  must  determine  them  to  be 
integrally  linked. 

We  have  found  the  1970  Law  to  be 
specific  because  benefits  under  the  law 
are  restricted  to  firms  located  in  certain 
resions  Linking  the  1970  Law  with 
another  law  or  program  for  purposes  of 
determining  its  specificity  is 
mappropriaie  because  the  law  will 
always  remain  regionally  specific. 
Therefore,  the  question  of  linkage  does 
not  apply  here. 

Instead,  we  had  to  determine  how  to 
treat  countervailable  benefits  under  the 
1970  Law  in  view  of  the  existence  of  the 
1959  economic  expansion  law.  This  law 
(1959)  is  generally  available  and  was 
found  to  be  not  countervailable  in  the 
1932  case  Based  on  all  of  the  relevant 
evidence  en  the  record  concerning  these 
two  laws,  we  have  concluded  that  firms 
qualifying  for  benefits  under  the  1970 
Law  would  also  qualify  for  benefits 
under  the  1959  Law.  The  only 
difference  would  b*-  3  snrr.fwhat  lower 


benefit  level  under  the  1959  Law. 
Therefore,  we  have  determined  to 
counter\'6i!  benefits  under  the  19T0  Law 
only  to  the  extent  that  they  exceed 
benefits  available  under  the  1959  Law. 
This  approach  is  in  accordance  with  our 
treatment  of  programs  with  tiered  levels 
of  benefits  m  Granite  from  Italy 

Comment  8  Fabfer  argues  that  the 
amount  of  cash  grants  it  received  under 
the  1970  Law  should  be  reduced  bv  the 
amount  of  taxes  Fabfer  paid  on  them 
Fabfer  argues  that  it  has  always  been 
taxed  on  grants  received  over  the  life  of 
the  investment,  proportionally  to  the 
amortization  of  the  investment 

Petitioners  argue  that  the  Department 
may  not  offset  benefits  received  under 
the  1970  Law  bv  secondary  tax  effects. 
Tne  Depanm.ent  s  Proposed  Regulations, 
n*  ;\  -^  nent  practice,  and  the  statute 
clbHiV  provide  that  the  Department  will 
not  subtract  from  a  benefit  the 
secondary  tax  consequence  of  its 
receipt. 

Due  Position:  We  acknowledge  that 
assets  purchased  in  part  with  cash 
grants  under  the  1970  Law  must  be 
depreciated  for  tax  purposes  based  on 
the  asset  value  less  the  cash  grant 
amount.  As  a  result,  the  cash  grants 
have  the  effect  of  reducing  deductions 
for  depreciation  and,  hence,  higher 
taxes.  Nevertheless,  the  Department's 
longstanding  practice  is  to  disregard  the 
secondary  tax  effects  on  subsidies. 
Therefore,  we  did  not  make  the 
requested  adjustment. 

Com.ment  9  Petitioners  argue  that 
where  Fabfer  has  not  specified  the  years 
in  which  they  received  portions  of 
capital  grants  and  interest  rebates  under 
the  1970  Law,  the  Department  should 
assume  that  the  benefits  were  received 
in  the  most  recent  year  indicated. 

Fabfer  argues  that  at  verification  it 
established  the  dates  it  received  of  most 
grants.  Also,  Fabfer  showed  that  the 
particular  grants  raised  by  petitioners 
were  to  be  disbursed  in  three  equal 
annual  installments.  However,  Fabfer  is 
not  required  to  retain  ledger  and  bank 
receipt  details  for  more  than  ten  years. 
Thus,  even  though  Fabfer  was  hilly 
cooperative  in  the  verification,  it  was 
unable  to  show  the  actual  dates  on 
w  hich  it  received  certain  payments. 
However,  since  the  contracts  specified 
three  equal  annual  payonents,  there  is  no 
basis  to  assume  that  Fabfer  received  a 
single  payment  in  the  most  recent  year. 

DOC  Position:  We  disagree  with 
petitioners  We  found  at  verification 
from  both  government  and  company 
sources  that  cash  grants  were  typically 
awarded  in  equal  annual  installments 
over  a  three-year  period.  For  grants 
received  within  the  past  ten  years, 
Fabfer  was  able  to  document  that  its 


grants  had  t)een  received  m  sucn  a 
manner.  For  these  reasons,  it  is 
reasonable  to  assume  the  older  grants 
were  also  received  in  three  equal  annual 
installments. 

Comment  JO;  Petitioners  claim  that 
interest  subsidies  (eg,  those  provided 
to  Clabecq  under  '*jp  ( Vindois  Plan)  and 
loans  granted  unii*-:  trif  1959  Law, 
which  is  otherwise  )^f ;  erally  available, 
are  countervailaba-  wt.cn  granted  to 
steel  companies  untu-r  government 
plans  to  restructure  the  steel  industry, 
such  as  the  Claes  and  Gandois  Plans. 
These  plans  are  selectively  targeted  to 
steel.  That  the  GOB  may  have  availed 
itself  of  its  authority  under  the  allegedly 
generally  available  1959  Law  to 
implement  selective  programs  should 
not  negate  a  finding  of 
countervailability, 

Clabecq  claims  that  just  because  the 
Claes  Plan  was  also  in  effect  it  should 
not  change  the  legal  character  of  the 
1959  Law  or  its  general  availability. 
Plus,  the  Department  must  have  known 
at  the  time  of  its  1982  determination 
that  the  Claes  Plan  was  in  effect. 

DOC  Position:  Although  the  1959  Law 
was  found  to  be  generally  available  in 
the  1982  investigations,  it  was 
considered  on  its  own  merits  and  not  in 
connection  with  other  programs  or 
plans.  In  these  investigations,  however, 
we  have  expressly  considered  the 
specific  nature  of  the  benefits  provided 
under  these  restructuring  plans  and  we 
have  concluded  that  where  1959  Law 
benefits  were  selectively  targeted  using 
one  of  the  specific  restructuring  plans, 
those  benefits  are  countervailable. 
However,  we  also  note  that  we  found  no 
evidence  that  Interest  Rate  Subsidies 
under  the  1959  Law  were  given  subject 
to  the  Gandois  Plan  as  alleged  by 
Petitioners, 

Comment  I  J;  Petitioners  assert  that 
the  Department  should  countervail 
benefits  provided  under  the  program  for 
reimbursement  of  training  costs.  First, 
firms  in  some  regions  receive  higher 
levels  of  benefits  than  firms  in  other 
regions.  Moreover,  certain  regions 
receive  a  disproportionately  large  share 
of  benefits.  In  petitioners'  view,  this 
renders  the  program  a  regional  pro-am. 

Sidmar  claims  that  if  a  program  is 
received  in  all  regions,  it  is  not  specific, 
regardless  of  disproportionality  among 
regions.  The  Department  standard  for  a 
program  not  to  be  regionally  specific  is 
simply  that  benefits  be  available  at  least 
at  a  minimal  level  in  all  of  the  regions 
under  consideration.  Workers  in  all 
regions  of  Belgium  have  received 
training  reimbursements.  Therefore,  the 
program  is  not  regionally  specific, 

DOC  Position:  Benefits  provided 
under  the  program  for  reimbursement  of 
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worker  training  costs  are  provided  in  all 
regions  of  Belgium.  However,  the  level 
of  benefits  diSRars  among  the  regions 
Therefore,  we  have  countervailed  the 

difference  between  the  non-specific 
level  of  benefits  and  the  level  of  benefits 
received  by  the  respondent  companies 

Comment  12  Petitioners  argue  that 
the  Department  correctly  determined 
the  steel  industry  to  be  the  dominant 
user  of  the  Ecological  Incentives 
prcigram  receiving  nearly  40  percent  of 
'he  benefits.  They  note  that  the  Belgium 
^teel  industr/'s  ase  of  this  program  was 
disproDortionate  to  its  share  of 
3elg!urr.  s  gross  domestic  product 

DOC  Positjon  VVe  agree  that  'he 
ricoiogical  Incint'ves  Program  .s 
ountervaiiabie.  The  Department  s  basis 
■or  the  decision  however  is  different 
nin  that  of  peutionfrs  We  verfied  that 
.my  eight  inaustnes  received  benefits 
u;;der  itus  program.  We  have 
dp'erTiir-jpd  i;ih'.  u.'Kjrs  to  be  too  few 
ard,  '.-^rornre  carsttute  de  fncto 
specjfici'v 

Conmertt  'J  Petitioners  note  that  the 
.SNCi  loans  received  by  Fabfer  m  1*82 
and  1^81  rpmam  outstanding.  These 
loans  are  on  'erms  inconsistent  wMh 
commerr.ifi!  considerations,  Th.js. 
Fabfer  continues  to  benefit  in  t.lf  POI 
from  the  belrw-market  interest  'ate  on 
t.^.rise  loans  nven  though  the  GOB  »s  no 
longer  paying  a  portion  of  the  interest 
costs.  Petitioners  suggest  that  the 
C«epartment  should  calculate  a  ra'e  for 
this  benefit. 

DOC  Position  We  agree  Bwyiu^ 
SNCI  loans  were  found  to  he  specific 
dunng  these  years,  we  have 
counterveiied  them  to  the  extent  they 
were  iriconsistent  with  commercial 
considerations, 

CcmwerA  14:  Sidmar  contends  that 
SNQ  s  annual  reports  indif^le  that 
SNa  provides  loans  to  a  wide  variety  of 
ndusL-ies  and  enterprises  and  groups  of 
industries  and  enterpnses.  The  l'<8.8 
,'^a^nual  Report  shows  that  the  secondary 
sector,  which  is  composed  of  at  least 
eight  separate  industnes  and  an 
'^nknowTi  number  of  companies  within 
each  industry,  received  from  83.2  to 
55  1  percent  of  total  SNQ  lending 
b^^tween  the  years  1975  and  1988  The 
services  sector,  also  composed  of  untold 
numbers  of  companies,  received  frtim 
16  8  to  44.9  percent  dunng  the  same 
period. 

DOC  Position:  We  agree  that  SNCI 
loans  have  been  made  to  many 
industries  m  the  Belgian  economy  W« 
fo'und,  however,  that  the  steel  industry's 
shares  of  these  loans  was 
disproportionate  in  years  prior  to  1987. 

Comment  15  Sidmar  argues  that  the 
distribution  of  SNQ  loans  does  not 
represent  a  sitiiation  any  more 


disproportionate  than  that  set  forth 
before  the  Court  of  Appeals  for  the 
Federal  Cirrruit  in  PPG  Industries  v. 
United  States  978  F  2d  1232  {Fed.  Cir. 
1992)  [PPC  Industnes  v  United  States]. 
In  that  case  23  companies  received  60 
penent  of  the  FTCORCA  benefits 
granted  by  the  Government  of  Mexico. 
The  highest  perrentage  cf  SNQ  lending 
to  comMnies  enuaged  in  the  production 
and  prelirainar\  procession  of  metals 
occurred  m  1  Jttu  at  29  2  percent. 

DOC  Position:  In  PPG  v.  US.,  the 
court  <rtated  that  "high  concentration  of 
beneficiaries  in  a  given  ;ndustry  must  be 
considered."  The  court  then  went  on  to 
dedd«  that  60  percent  ot  the  benefits 
being  received  ny  23  companies  "m 
varying  industnes"  (empnasis  added) 
did  not  constitute  a  high  concentration 
in  any  one  industry.  In  contrast,  as 
described  above,  we  have  found,  in 
certain  years  a  high  concentration 
(approximately  13  to  29  percent)  of 
benefits  being  provided  to  one  industry 
(i.e.,  the  steel  industry).  Therefore,  we 
do  not  consider  the  facts  in  PPC  v  U  S 
to  be  analogous. 

Comment  16:  With  respect  to  SNCI 
loans,  Sidmar  and  Clabecq  claim  thxat 
the  Department  should  not  rely  on  the 
portion  given  to  production  and 
preliminary  processing  of  metals  sector 
in  determining  whether  these  loans 
have  been  given  disproportionately  to 
the  steel  sector.  Thi»  is  oecause  the 
category  includes,  in  addition  to  the 
steel  industry,  the  zinc,  copper  and  lead 
industries  which  are  important  mineral 
resources  in  Belgium. 

In  addition,  Clabecq  argues  that  the 
Department  omitted  statis'ics  for  a  large 
number  of  years  and  it  did  not  consider 
the  percentage  of  new  loans  opened,  by 
industrial  sector,  in  each  year  to 
evaluate  alleged  disproportionate 
benefits. 

DOC  Position:  Becau.se  Uie  GOB  dd 
not  provide  a  breakdown  of  SNCI  loans 
by  industry,  we  had  to  base  our 
specificity  determination  on  the  sectoral 
breakdown  provided  Similarly,  the 
GOB  did  not  provide  data  which  would 
allow  us  to  look  at  year-by-year  shares 
or  new  loans  issued  as  opposed  to 
amounts  outstanding 

Comment  17:  Petitioners  argue  that 
the  Belgian  stee!  industry's  use  of  the 
SNQ  program  was  disproportionate 
when  compared  to  the  steel  industry's 
share  of  Belgium's  gross  domestic 
product.  For  example,  in  1988  the  steel 
industry  accounted  for  only  4.04 
percent  of  gross  domestic  product,  yet 
the  steel  industry  received  22.6  percent 
of  the  new  SNCI  loans  provided  in  that 
year. 

Clabecq  argues  that  the  loan 
percentages  to  the  steel  industry  are 
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consistent  with  the  size  of  the  Belgian 
steel  industry  vis-a-vis  the  Belgian 
economy. 

DOC  Position:  We  based  our 
specificity  determination  on  the  fact 
that  the  steel  industry  received  a 
disproportionate  share  of  SNCI  Ir^ns 
compared  to  other  users  of  the  program. 
Therefore,  we  did  not  ne«d  to  address 
the  question  of  whether  trie  steel 
industry's  share  of  SNCI  loans  was 
excessive  with  respect  to  i*s  share  of 
CNT. 

Comment  18:  Clabecq  and  Sidmar 
contend  that  it  is  well-estohiished  that 
the  GOB  ownership  of  50  percent  of  the 
stock  in  SNCI  does  not  make  SNQ  loans 
coantervailable  (see  Grn:'.':o  Products 
frnm  Italy  53  FR  2719^  27205  (1988)). 
Clabecq  argues  that  SNCI  loans  are 
generally  available  and  should  not  be 
counter\'a  led.  They  argu"  that 
according  to  its  Proposed  Regulations, 
the  Department  cannot  hmit  its 
consideration  to  only  one  of  the  four 
factors.  They  also  note  t_hat  according 
Cpfain  Softwood  Lumber  Products  from 
Canada  ("Softwood  Lumber" ),  57  FR 
22.-70,  22582-3  ('992)  t.^ie  Department 
considers  no  one  factor  disoositive. 

DOC  Position:  VVe  agree  tiiat 
govemrrent  ownership  in  SNCI  does 
not.  in  and  .';f  itself,  renaer  SNCI  loans 
counte'-vailable.  Regarding  Ciabecq's 
comment  concen::rg  the  specificity  test, 
the  Department's  interpretation  of  ihe 
Proposed  Regulations  is  thai  it  wnii 
consider  all  relevant  factors  before 
concluding  that  a  program  is  non- 
specific. However,  m  Softwood  Lumber 
and  other  cases,  the  Department  has 
noted  clearly  that  a  finding  of  specificity 
may  be  based  upon  the  presence  of  a 
sir,g!e  factor. 

Comment  IS  Clabecq  argues  that,  as 
pi-eviously  found  by  the  D*  partment, 
SNCI  loans  are  made  on  terms 
consistent  with  commercinl 
considerations.  For  instance.  Clabecq 
notes  that  in  Industrial  Phosphoric  Acid 
from  Belgium,  52  FR  25443,  25444 
(1Q87),  the  Department  refufied  to 
countervail  SNCI  credits  because  they 
were  not  on  term.s  inconsistent  with 
commercial  considerations. 
Additionally  the  curreni  case  is  unlike 
the  1982  steel  investigations  m  that  the 
.ntorest  rates  charged  to  ste*l  companies 
are  not  lower  than  rates  charged  to  other 
customers. 

DOC  Position:  As  discussed  in  our 
program  write-up,  we  have  found  that 
SNCI  loans  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

Comment  20:  Clabecq  and  Sidmar 
argue  that  the  Department  should 
recognize  that  in  order  to  receive  SNQ 
loans,  these  companies  were  required  to 
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pay  substantia!  lodri  ai.d  guarantee  fetts 
They  sta'itj  that  US  counterva.iing  daty 
law  provides  an  rjffse*  for  moneys  paid 
m  order  to  qutth.'v  for  ret-oipt  of  a 
benefit  The  LVparunent  verified  tliat 
Sidmar  paid  guarantee  fwis  on  its  SNCI 
loans  and  a  resenation  provision  on  one 
of 'hose  loans 

DCX:  Position   For  Uu-  spt»-:f;.,  loai  s 
where  we  ha\e  '.vJ'.  nr^^tXiuyi  on  loari  a:: 
gi^arantee  fe;..s.  v.e  "ia\'e  cornparfii  tiie 
LOSt  of  th«  gu<3:3r:>ed  UMin,  uiciudirig 
Itie  cost,  of  j;uarantee  fee.  with  the  cost 
of  the  benchn^iark  loan,  not  including  e 
giiarantee  fw  1  his  is  because 
commercial  loans  are  not  normally 
i?uarant9ed.  Therefore,  where  these  fees 
have  been  included  in  calculations,  they 
have  not  b««n  treated  as  an  offset  per  se. 

Cornnienl  21:  Clabecq  contends  that  if 
the  Depart.Tient  determines  that  SNQ 
loans  should  be  countervailed,  the 
Department  needs  to  revise  its 
calculations  to  reflect  all  interest  paid 
by  Clabecq. 

'  DOC  Position  We  have  treated  each  of 
the  loans  in  question  as  variable  rata 
loans  and  we  have  accounted  fully  for 
the  interest  paid  by  Clabecq  on  these 
loans. 

Comment  22:  With  regard  to  its  "S- 
6"  loan.  Dabecq  states  that  use  of  a 
1980-1982  benaunark  does  not 
accurately  measure  the  benefit  in  1990/ 
1 991 ,  given  that  the  company  only 
started  drawing  down  the  loan  in  1983 
and  interest  rate  revisions  occurred 
substantially  later.  Because  of  this,  the 
Department  should  use  a  later 
benchmark  reflective  of  these 
developments.  Sidmfir  makes  a  similar 
claim. 

DOC  Position:  Bdcau&e  the  3-6  loan 
was  a  variable-rate  loan,  we  used  our 
vahdble-rste  loan  methodology  for  this 
loan  La(±ing  a  variable  rate  benchmark, 
we  used  a  long-term  fixed-rate 
benchmark  as  of  the  last  renegotiation 
date  under  Uie  variable-rate  loan 
agreement  Ln  ciioosing  a  long-term 
benchmark,  we  a.ssume  that  if  the 
company  had  not  rwceived  a  variable 
rate  loan,  it  wouid  have  received  a 
fixed-rate  loan. 

Comment  23.  With  respect  to  the 
SNCI  loan  program,  Sidmar  contends 
tiiat  even  if  the  loans  were  specific  and 
inconsistent  wufi  commercial 
considerations,  Uie  Department  s 
calculation  of  liie  counter-'aiiable 
benefit  is  flawed,  because  the 
Department  did  not  account  for  the 
variable-rate  nature  of  Sidmar  s  ioan,s 

In  past  cases  where  the  Department 
did  not  have  a  long-term  variabid  rate 
benchmark  against  which  !o  measure 
any  subsidy,  the  Deportment  has  treated 
variable-rate  loans  as  a  series  of  short- 
term  loans,  and  applied  a  short-term 


l>encbirnark  fTi,.n";  'hi-  Pi.'il  is*'*-   riurti 
'Determination  ol  oertaiii  P'resft  At.diiLic 
Groundnsh  from  Canada;  51  FR  10041 
1586  and  Fna!  Dt^termination  of  Oil 
Countrv  Tut.u.a;  G  >ods  from  Spain;  49 
FR  4  'L)f'     4-'tt ,;  (1984)).  Alternatively, 
SiOmar  &rgi.d.s  mat  because  it 
renegotiates  the  rates  on  these  loans 
P'.n  1  inuj..v  \>it-  Dt'partment should 
tdi.e  i*s  b"  r     ;:.  n-i.  from  the  year  of  the 
^^•^ew  t  n  1  -n   >ee.  Final  Administrative 
Ri-.  "v^    f   -ertain  Carbon  Steel  Products 
fr    r  S-'CHn,  57  FR  1452, 1454  (1992). 

.■>X  Position:  According  to  the 
:.  erarchy  in  our  Proposed  Regulations 
for  variable  rate  loans,  when  we  do  not 
have  variable-rate  benchmarks  we  go  to 
fixed-rate  benchmarks.  For  piirposes  of 
these  calculations,  we  used  a  long-term 
fixed-rate  benchmark  as  of  the  last 
renegotiation  date  imder  the  variable- 
rate  loan  agreement. 

Comment  24:  Petitioners  note  that 
Belfin  was  created  pursuant  to  the  Claes 
Plan  specifically  for  the  purpose  of 
raising  money  in  the  international 
market  to  aid  in  the  restructuring  of  the 
steel  industry.  Thus,  the  loans  were  de 
jure  specific.  In  addition,  the  steel 
industry  was  the  dominant  user  of 
Belfin  loans.  Also,  the  loans  were  at 
favorable  rates,  because  Belfin  borrowed 
on  international  markets  with  the  GOB's 
guarantee,  and  then  passed  on  the 
favorable  rates  to  steel  companies. 
Finally,  Belfin  loans  were  made  to 
Cockerill  and  Clabecq  during  years 
when  the  firms  were  uncrediiworthy. 
Thus,  the  Department  should 
countervail  the  Belfin  loans  in  question 
as  loans  to  uncreditworthv  companies. 

Clabecq  argues  that  Belfin  loans 
should  not  be  countervailed.  Clabecq 
argues  that  the  Department  did  not 
analy'ze  each  of  the  specificity  factors 
for  this  program.  Clabecq  claims  that  the 
GOB  did  not  (i)  Umit  the  availabiUty  of 
Belfin  loans,  (ii)  the  Department  made 
no  specific  finding  of  dominant  use  or 
disproportionahty,  and  (iii)  Belfin  funds 
are  not  government  funds  but  are  funds 
raised  on  international  money  markets. 

DOC  Position:  Because  Belfin  loans 
were  granted  to  steel  companies  under 
the  Claes  Plan,  we  have  found  them  to 
be  dejure  specific  and  have 
countervailed  them  to  the  extent  that 
they  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Because  we  have  found 
them  to  be  de  jure  specific  we  do  not 
need  to  address  de  facto  specificity 
coniidera'uons 

Ccmment  25.  if  the  Department 
decides  to  countervail  Belfin  loans,  it 
must  recognize  the  full  amount  of 
interest  paid  by  Clabecq.  In  the 
preUminary.  such  amounts  were 
substantially  understated.  Finally, 


Clabecq  should  be  credited  for  loan 

Sarantee  fees  it  paid  to  receive  Belfin 
ms.  These  fees  must  be  paid  annually 
in  order  to  quaUfy  for  receipt  of  Belfin 
loans. 

DOC  Position:  In  our  calculations,  we 
have  included  the  loan  guarantee  fees 
since  they  must  be  paid  annually  to 
qualify  for  loan  receipt.  In  addition,  we 
have  included  the  verified  interest 
payments  in  our  calculations. 

Comment  26:  Petitioners  allege  that  a 
subsidy  arose  when  the  GOB  agencies. 
SNSN  and  SNI,  sold  their  shares  in 
Sidlnvest  to  Sidarfin,  a  wholly-owned 
subsidiary  of  Sidmar,  at  a  deflated  price. 
Sidarfin,  in  turn,  passed  these  benefits 
to  Sidmar,  througn  the  payment  of 
extraordinary  dividends  from  1988 
through  1991.  The  portion  of  the 
dividends  considered  extraordinary,  i.e.. 
the  excess  over  the  historical  average 
level  of  dividends,  should  be  treated  as 
non-recurring  grants  to  Sidmar. 

Sidmar  contends  that  any  potential 
subsidy  to  Sidlnvest  cannot  oe 
attributed  to  the  production  of  steel. 
Sidlnvest  did  not  invest  in  Sidmar  and 
Sidlnvest  had  no  direct  financial 
transactions  with  Sidmar  during  the 
POI.  Moreover,  any  improvement  in  the 
Group's  financial  position  potentially 
caused  by  cancellation  of  outstanding 
CRAs  in  1988  would  not  be  apparent  to 
an  investor  because  the  Group's  results 
were  not  consolidated  until  1991. 

Sidmar  also  objects  to  petitioners' 
claim  that  benefits  were  passed  through 
to  Sidmar  via  extraordinary  dividends. 
First,  dividends  are  paid  from  income 
and  there  is  no  evidence  that  Sidarfin's 
income  was  affected  by  its  purchase  or 
sale  of  Sidlnvest  shares.  Second,  the 
alleged  extraordinary  dividends  were 
for  fiscal  years  prior  to  1988,  although 
paid  after  that  time.  Finally,  Sidarfin's 
dividends  arise  from  many  sources  and 
there  is  no  evidence  to  support 
petitioners'  claim  that  the  extraordinary 
amounts  came  from  Sidarfin's  holdings 
in  Sidlnvest. 

Finally,  Sidmar  claims  there  was  no 
subsidy  to  pass  through  to  Sidmar.  The 
CRAs  conferred  a  benefit  as  a  zero 
interest  rate  loan,  but  that  loan  was  not 
outstanding  during  the  POI.  Also,  there 
was  no  subsidy  arising  from  the  sale  of 
SNSN's  and  SNI's  shares  to  Sidarfin,  as 
the  price  represented  the  present  value 
of  the  outstanding  CRAs  at  the  time  of 
the  transaction. 

DOC  Position:  We  disagree  with 
Sidmar  that  potential  benefits  arising 
firom  the  CRAs  and  the  subsequent 
transactions  involving  them  cannot  be 
attributed  to  steel  production.  Sidlnvest 
was  set  up  as  an  "investment"  joint 
venture,  i.e.,  it  would  not  itself  engage 
in  production  of  any  products.  Instead. 
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it  would  use  the  funds  it  received  to 
Lnvwt  in  unspecified  projects.  The 
returns  from  these  projects  would  go  to 
paying  off  the  CRAs  and  to  the  joint 
venture  partners. 

In  situations  such  as  this,  where  the 
government  provides  assistance  to  a 
non-produang  joint  venture  (or 
subaidiaryl  and  where  there  arw  no 
spedfir  conditions  on  how  or  wh^n?  the 
funds  should  be  invested  it  is 
reasonahie  to  concluoe  that  the  si^bsidy 
benefits  the  par'iapants  in  the  joini 
venture  raihar  itian  specific  invastmen's 
funded  bv  me  lomt  venture.  Ln  our  view 
5udsir!!w»  ;o  -to  investment  )0ial  venturw, 
w.iti  no  rr.ncitiGn.s  on  the  use  of  tiie 
hinds  sre  ir.ciogoas  to  tiie  rwcoipt  of 
"untieo    suDsi lies   The  Depar men!  s 
practice  in  suoi  instances  is  to  aiio^-ate 
the  benefit  over  me  total  saies  of  the 
recipient  compdny 

Because  we  are  treating  these 
subsidies  as  untied  t)enefits  to  the 
Sidimar  Group  we  do  not  need  to 
address  the  comments  raised  by 
petitioners  and  respondents  regarding 
the  specific  transmittal  mechanism 
raised  in  the  bnefs,  extreordinarv 
dividends.  WiUi  respect  to  the  issues  of 
whether  there  is  a  subsidy  to  Sidlnvest 
and  the  amount  of  that  subsidy,  we 
disagree  with  Sidmar  that  the  benefit 
from  the  interest  free  CRAs  no  longer 
exists  during  the  POI.  As  discussed  m 
the  Sidlnvest  section  of  the  notice,  we 
found  that  the  July  29,  T988,  agreements 
essentially  turned  the  CRAs  into  a  32 
year  interest  free  loan.  The  fact  that  the 
loan  was  repurchased  by  Sidlnvest  does 
not  extinguish  the  benefit  from  that 
lean 

The  other  ar^ments  put  forward  ddai 
with  the  price  paid  by  Sidarfin  for  the 
COB-owned  snares  Ln  Sidlnvest  In  our 
analysis,  we  have  not  focused  on  tnat 
transaction  directly  Instead,  we  have 
implicitly  assumed  that  the  pnce  paid 
for  the  Sidlnvest  shares  by  Sidarfin  and 
the  SM  was  correct.  However  as  a 
consequence  of  this.  Sidlnvest  r«ceivtKi 
a  subsidy  because  'he  cash  the  C^OB 
received  on  luly  29,  1988,  was  less  than 
the  amount  Sidlnvest  should  have  paid 
in  repurchasing  its  32  year  interest  hue 
loan.  Thus,  the  subsidy  was  assigned  to 
Sidlnvest,  rather  than  Sidarfin.  Given 
our  decision  to  allocate  these  benefits 
over  the  entire  Sidmar  Group,  the 
assignment  of  benefiu  to  Siolnvest  or 
Sidarfin  should  not  matter. 

Comment  27  Petitioners  argue  that 
loans  from  GabecqLease  are  de  jure 
specific,  because  ClabecqLease  was 
established  to  provide  funds  expressly 
to  Clabecq.  Although  the  loan  may  have 
been  at  commernaJ  rates,  it  was  on 
terms  inconsistent  with  commercial 
considerations  because  Clabecq  was 


uno-editworthy  and  had  Little  access  to 
the  ppvafe  lending  market.  Therefore, 
tJie  Department  should  coontervaii  this 
i  oan 

Clabecq  argues  that  in  the  preliminary 
detem'unations,  the  Department  found 
that  the  Ciat)ecqi^ase  loan  made  by 
Forge  Finance  S  A  to  CIat)ecq  was 
counter^ailaDle,  However,  in  calculating 
the  benefit  tiorn  this  loan,  the 
Departrrient  used  the  grant  equivalent 
for  \<^<->l  rather  tTian  for  1S91  The 
erroneous  jse  of  1992  considerably 
overstated  the  benefit  The  Department 
should  ust»  tne  j^raiit  Bqaivaien'  for 
1991.  the  POI  for  this  invesugation 
Finally.  Clat>ecq  argues  that  ;t  ahculd  be 
credited  witn  ail  uunrw,-.'  paid  on  tnis 
loan. 

DOC  Position:  For  the  reasons  cited  in 
petitioners'  comment,  we  have  found 
the  ClabecqLease  loan  to  Cial>ecq  to  t)e 
dejun  specific  and  we  have 
countervailed  the  loan  to  the  extent  that 
its  terms  were  more  favorable  than  the 
terms  on  benchmark  financing,  adjusted 
to  take  intc  arro'int  Ciat>ecq'8 
uncrwdi'wonri;nes«  a:  the  time  the  loan 
wa.s  negotiated. 

We  agree  with  Clabecq  that  we 
erroneously  us*Ki  the  1992  grant 
equivalent  in  caicuiatm)^  the  subsidy 
amount  for  ihi.s  ioan  in  the  preliminary 
determinations.  For  our  final 
determinations,  we  have  used  the  1991 
grant  equivalent.  Finally,  as  Clabecq  has 
r«q'.,iesied,  we  intluded  all  verified 
interest  payments  m  our  calculations. 

Comment  28  Petitioners  argue  that 
the  income  tax  exemption  on  capital 
•irants  nx:eived  ander  the  1970  Law 
s.*:,ioui'::  ':>€.  trwatwi  as  a  nonrecurring 
grant  t>ecause  it  is  a  cr.e-time  benefit 
and  applies  only  to  the  tax  year  in 
which  die  ii^aiu  was  received.  Also,  in 
view  of  the  i-X",  .State  Aids  Code, 
companies  couid  not  expect  the 
program  to  rontinue  after  1985. 

DCX-T  Pos'Uon  We  disagree  that  we 
should  treat  this  exemption  as 
nonref-uiTing.  The  Department's 
longstanding  practice  is  to  treat  income 
tax  redui  tions  or  exemptions  as  benefits 
octrurnng  entirely  within  the  relevant 
tax  year  Be<;ause  income  tax  returns 
and  pavments  are  fiied  on  a  yearly  basis, 
WB  heiv^  typiiaily  recognized  income 
'ax  'vjvings  to  be  realized  on  a  yearly 
basis  as  well. 

Comment  29  Petitioners  note  that 
under  the  1970  Law,  companies  located 
in  development  zones  may  depreciate 
plant  and  equipment  at  twice  the 
normal  linear  rate  for  a  maximum  of 
tnr«e  surressive  fiscal  periods.  This 
rxinefi!  is  limited  to  specific  regions  and 
IS  countervajlabie  In  addition,  the 
benefit  is  nonrecumng  because  it  is 
limited  to  three  successive  tax  vears 


fcllowing  the  purchase  of  the  asset. 
Further,  the  companies  coi.Id  not  have 
expected  the  program  ic  remain  in  effect 
after  1985  because  the  EC  State  Aids 
Code  prohibited  capiiai  grants  after  this 
year.  Thus,  the  Department  should 
countervail  the  benefit  as  a  nonrecurring 
grant. 

DOC  Position:  For  the  reasons 
explained  above,  tax  benefits  are 
allocated  to  the  year  in  which  the  tax 
return  is  filed. 

Comment  30  Petitioners  claim  that 
the  Department  must  countervail  the 
b^^nefit  from  accelerated  deprecjation  m 
the  first  year  that  the  benbfit  is  claimed. 
It  would  be  administratively 
burdensome  to  trace  car^'forward 
deductions  to  the  year  of  ultimate  use. 
Furthermore,  the  Depdrtment  should  not 
allow  respondents  to  select  which 
spe'  ific  deductions  to  aliocate  to  what 
year;  otherwise  responaents  will  pick 
and  choose  the  yeai'  in  which  to  be 
countervailed. 

iXXT  Position  Because  Sidmar's 
related  service  centav  s  income  tax 
return  had  separate  Une  uems  which 
clearly  showed  the  amouni  ot  dividend 
deduction  and  the  deduction  tor  losses 
carried  forward,  we  tnew  precisely 
which  deductions  the  company  had 
used.  Therefore,  it  was  near  that 
accelerated  depreciation  was  not  used. 

Comment  31.  Sidmar  ciaims  that  the 
real  estate  tax  exemption  is  also 
available  under  the  Jjiy  17,  1959  Law. 
Therefore,  this  exempuon  should  not  be 
found  to  be  specific. 

DOC  Position:  We  ri;saKr«e.  At 
verification,  we  confirmed  ttiat 
accelerated  depreciauon  is  available 
only  under  the  19'='0  l^w. 

Cotnment  32  Petitioners  claim  that 
neither  Cockenl'  nor  Faoter  responded 
to  the  Department  s  ques  lonnaire  with 
respect  to  EC  programs.  Therefore,  the 
Department  should  apply  BIA  to  these 
comoanies  for  these  programs. 

Faofer  contends  that  petitioners' 
claim  with  respect  to  f  abler  is  incorrect. 
In  its  deficiency  questionnaire  response, 
Fabler  stated  that  it  had  never  received 
benefits  under  the  FC  p'-ograms. 
Further  the  EC  verification  report  states 
that  none  of  the  rximpanies  under 
investigation  had  Article  S6  conversion 
loans  or  loan  guarantees.  European 
Investment  Bank  loans  or  guarantees,  or 
New  Community  Instrument  tx)an8, 
outstanding  during  the  POI.  Finally,  the 
Department  found  no  evidence  of 
assistance  under  the  ECSC 
Redeployment  Aid  or  ERDF  programs  In 
Fabfer's  worksheet  of  annua!  reports. 

DOC  Position:  We  agree  with  Fabfer. 
Fabfer  responded  and  we  verified  that  it 
did  not  receive  benefits  under  any  of  the 
programs  under  investigation. 
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Therefore,  we  have  not  applied  a  BL\ 
rate  to  Fabfer.  However,  as  noteJ  abovt* 
in  this  notice,  because  Qxikenli  did  n»/t 
respond  to  our  questicnna^-e,  we  are 
a;  plying  BL^  to  this  company 

Comment  33.  Petitioners  argiie  iha:  '3 
l-'SC  1671(a),  dfciaha^  with  subsidit^ 
disccvered  in  the  course  of  Lhe 
ir.  vest!  gat  ion.  requires  the  Departm**nt 
to  countervail  the  "water  pvirification 
s  jbsidies"  received  bv  Sidmar  b-ist'd  an 
LiA,  Moreover,  using  vhe  Depan,  -ncnt  s 
traditional  analysis,  Lhe  benefit  is  non- 
recumng. 

Sidmar  contends  that  the  Dep^-lment 
cannot  find  that  the  grants  Sidmar 
received  for  water  treatMient  provided 
countervQ liable  subsidies.  According  to 
Article  2  of  the  GAIT  Subsidies  Code, 
■  Countervaiiir.B  duties  may  unl)  be 
imposed  pursuant  to  irr.-estigations 
i.nitiated  and  rondurted  in  accordance 
vMth  provisions  of  the  Article."  Sidmar 
aigues  that  the  Department  has  not 
initiated  uivestiga'aons  en  thesf^  gr-iri.s 
aad  It  did  not  request  any  information 
from  Sidmar  concerning  these  grants. 

Sidma.-  claims  that  it  complied  fully 
with  the  Department  s  requests  for 
information  on  investigated  programs. 
However,  the  record  indicates  that  the 
Department  was  not  investigatiiig  thesp 
type?  of  erants,  These  grants  existed 
pnor  to  the  1982  investigations  and 
were  expressly  found  not 
couiitervaiiabie  at  that  time.  Moreover, 
the  Department  has  no  new  evidence 
indicating  that  the  19«2  detenr;: nation 
was  incorrect  and,  therefore,  has  no 
basis  to  overturn  its  pnor  determination 
(see.  Initiation  of  Certain  Softwood 
Lumber  Products  from  Canada,  51  FR 
21204.  21205  (1986)), 

Sidmar  further  contends  there  is 
substantial  evidence  on  the  record  tiiat 
these  water  purification  grants  were  not 
part  of  the  same  "Ecological  Incentives 
program  which  provided  benefits  to 
Fabfer  and  Clabecq  Sidmar  received 
grants,  Fabfer  and  Clabecq  received 
loans  which  were  later  assumed  by  the 
COB  Second,  the  GOB  response 
indicates  that,  of  the  companies  under 
investigation,  only  Fabfer  and  Clabev^q 
received  benefits.  Third,  the  Department 
venfied  that  the  investigated  Ex^ologic^l 
Incentives  program  was  tenninated  in 
1981.  However.  Sidmar  received  water 
purification  grants  through  1983. 

To  find  these  grants  to  provide  a 
countervailable  subsidy  to  Sidmar  this 
late  in  these  investigations  would  deny 
Sidmar  its  right  to  present  its  views 
fully  and  to  demonstrate  that  there  is  no 
countervailable  subsidy.  Sidmar  was  not 
given  notice  of  the  discovery  of  this 
subsidy  practice  during  the 
investigation,  as  required  under  19  CFR 
355.39(c).  As  a  result,  Sidmar  has  not 


been  given  !ii(„:  opportu 
;his  i.sfiUM 

£XX  PcsdJf  i;  ■  We  "i.avfi  t.-^ated  the 
v^e*e^  panf'.:"ht.'...n  subs. dies  M 
counter\'i:..it;,ie  We  agr^w  with 
petitioners  thai  the  Dfip&.rtment  is 
required  to  counten  ail  «Lihsidi©« 
discovsred  durinw  'l^e    (  unte  of  an 
investigation.  Fur^.e;,  s«cuon  355.39  of 
the  Department's  regulations  allows  for 
c  1  nsi  deration  of  subsidy  practices  not 
necessarily  initiated  upon.  Finally,  in 
this  case  we  have  verified  the  exact 
benefits  received  under  the  program. 

Sidmar  contends  that  according  to 
Article  2  of  the  Subsidies  Code, 
"Countervailing  duties  may  only  be 
imposed  pursuant  to  investigations 
initiated  and  conducted  in  accordance 
with  provisions  of  the  Article."  It  is  true 
that  we  did  not  include  Sidmar  when 
we  initiated  our  investigation  into  the 
Ecological  Incentives  Program. 
Therefore,  no  questions  were  asked  of 
Sidmar.  However  at  verification  we 
discovered  Sidmar  had  r»*  wived  water 
purification  subsidies.  At  that  point,  the 
Department  requested  further 
information  concerning  these  subsidies. 
We  consider  the  request  made  for 
information  at  verification  to  have 
provided  Sidmar  with  the  appropriate 
notification  as  required  by  our 
regulations.  Further,  Sidmar  was 
proNTded  ample  opportunity  to  address 
this  issue  in  its  c^se  briefe. 

As  discussed  previously,  under  the 
Ecological  Ini  ontives  program,  the  GOB 
assunied  the  dettt  for  companies  with 
r-'spfjct  to  weter  treatment  projects. 
Although  Sidmar  rega.'-ded  its  water 
punficiition  suDsiriies  as  grants,  it  is  not 
unlikely  that  a  cr.T.p&ny  hxe  Sidmar 
would  treat  receipt  of  benefits  under  the 
Ecologif^l  Incentives  prtjgram  as  a  grant 
given  the  naiu.^e  of  the  prt/)irarr  Second, 
p. -en  though  the  GOB  respvose  indicates 
that,  of  the  companies  unuer 
inve.stigation,  only  Fabfer  and  Clabecq 
received  benefits,  the  CX3B  did  not 
schedule  a  meeting  with  Flemish 
officials  regarding  this  program.  Third, 
even  though  the  Ecological  Incentives 
program  wdf  terminated  in  1981,  we 
venfied  that  many  comparues  including 
Fabfer  had  outstanding  commitments 
which  were  inc^urred  after  1981   We  bI.w 
Tiote  that  Sidmar  began  rei^iiving  water 
purification  subsidies  before  li::»81. 
Finally,  the  program  found  not 
countervailable  in  the  1982 
investigations  was  referrwi  to  as 
"Environmental  Incentives".  While  it 
appears  to  be  the  same  as  the  Ecological 
Incentives  program  investigattni 
presently,  there  is  no  mention  of  a  water 
punF. cation  program  in  the  1982  notice. 

Sidmar's  argument  that  to  find  these 
grants  to  provide  a  counter.-ailable 


Subsidy  this  late  in  these  investigations 
would  deny  Sidmar  its  right  tr  ;i->»«r  t 
its  views  fully  and  to  fully  d^"  ^te 

that  theT«  is  no  countervailab  •  ?  / :*idy 
is  inacn. m t »-  W'e  did  give  Sidmar 
adequate    nouce"  of  tbe  disrr-very  of 

this  subsidy  practice  dun  ;  ^  '  i  ^     

venfication,  as  required  under  19  CFR 
355.3B(c).  At  verification,  we  asked 
numerous  questions  about  the  nature  of 
these  subsidies  and  their  relationship  to 
the  already-investigated  Ecological 
Incentives  program.  Further,  our 
discovery  of  these  "subsidies"  was 
detailed  in  the  Sidmar  verification 
report.  Finally,  Sidmar  was  given 
adequate  opportunity  in  their  case  briefe 
to  argue  this  issue. 

Coaunent  34:  The  Goremment  of 
Belgium  argues  that  the  Department's 
decision  to  return  the  corrected  share  of 
industrial  output  and  other  statistical 
information  contained  in  the 
Government's  February  11, 1993 
submission  is  a  somewhat  narrow 
interpretation  of  Section  355.31(a)(i]  of 
the  Department's  regiilations.  They  note 
that  the  original  statistical  information 
was  provided  to  the  Department  before 
the  verification  of  the  Government  of 
Belgium's  responses.  The  returned 
February  11, 1993  submission  is  simply 
a  correction  to  that  original  submission. 

The  Government  of  Belgium  argues 
that  it  was  never  notified  in  writing,  of 
the  existence  of  a  deadline  to  file  "new" 
information  presented  during  the 
Department's  verification.  The 
Government  states  that  it  was  first  aware 
of  the  written  memorandum  outlining 
this  deadline  on  February  11, 1993, 
when  petitioners*  counsel  attached  it  to 
a  submission  to  the  Department. 
Further,  the  Government  argues  that 
absence  of  written  notification  in  this 
case  most  likely  constitutes  an 
administrative  breach  because  in  other 
cases,  such  as  the  concurrent 
countervailing  duty  investigation 
regarding  New  Zealand,  written 
notification  was  made.  The  Government 
of  Belgium  also  argues  that  given  the 
schedule  and  release  of  other 
information  in  these  investigations  it  is 
unfair  to  determine  that  because  tbe 
informaticm  was  filed  with  the 
Department  six  business  days  after  the 
ena  of  the  Government  of  Belgium 
verification  it  has  to  be  rejected.  The 
GOB  notes  that  if  it  had  received  written 
notification,  it  would  have  filed  a 
request  for  a  reasonat  le  *:  x-t  lision. 

The  Government  0  J  b*  »;    i   arguaa 
that  according  to  19  CFr  ;    '     H(c){2)  of 
the  Department's  regulations,  "the  case 
brief  shall  separately  present  in  full  all 

Zments  thiat  continue  in  the 
nitter's  view  to  be  relevant  to  the 
Secretary's  final  determination  of  final 
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result*  •   •  *.  "The  Government 
maintains  tiiat  the  four  points  contained 
in  their  case  brief  submitted  on  Apnl 
12.  1993,  are  arjjuments  that  conuiiue  m 
the  Government  of  Belgium's  view  to  be 
relevant  to  the  Depar^mer.t's  final 
determinations  and  therefore  should  not 
be  rejected.  Returning  the  inforuiation 
included  in  the  c:ase  brief  means  that  the 
Department  has  no  intention  of  taking 
into  account  arguments  that  continue  to 
be  relevant  for  the  final  detenninations. 

Further,  the  Government  points  out 
that  the  Department  s  deciiion  to  return 
the  information  is  inconsistent  with  the 
opinion  given  by  the  U  S  Court  of 
Intamationai  Trade  m  the  case  of 
Ornatube  Entfrpnsf  Co  .  Ltd  v.  United 
States  and  Hannibal  Industries.  Inc. 
(1993)  concerning  the  treatment  of  new 
information  contained  in  a  ca.se  brief, 

DOC  Position  \V:tn  respect  to  the 
retiom  of  the  corrected  industrial  share 
information,  our  regulations  at  19  CFR 
355  31(a)(1)  are  clear  regarding  time 
limits  for  submission  of  factual 
information  P'aclual  information  shall 
be  submitted  not  later  than  the  day 
before  the  date  on  which  the  verification 
is  to  commence  We  originally  asked  for 
this  information  in  a  December  9, 1992 
letter  to  ihe  GOB  The  CJDB  filed  this 
information  for  the  first  time  (on  a 
timely  basis)  on  [anaary  13, 1993.  We 
began  venfication  in  Belgium  on 
January  25,  1993,  Ther*<fore,  the  last 
date  i.n  wt-.ich  t.ne  GOB  could  have 
.  submitted  "updated"  information  was 
Fnday.  lanuary  22,  1993.  However,  the 
information  w-is  .received  on  February 
11,  1993  VVa  also  note  that  the  GOB  did 
not  9v«n  b.nng  up  inese  corrections  to 
the  Department  when  the  verification 
team  was  verifying  this  information  on 
Lie  first  dev  of  verification — January  25. 
1993, 

The  GOB  is  arg^^ng  that  it  has  never 
been  notified,  in  writing  of  the  existence 
of  a  deadline  to  file  "new"  information 
presented  during  the  Department's 
von.ncation.  However,  the  Department's 
verfication  team  verbally  made  it  clear 
to  GOB  officials  on  January  26, 1993 
(ar.d  reminded  them  on  later  dates)  of 
the  two  aav  aeadline  to  file  new 
information  presented  during  the 
venfication  Vvntten  notification  in  the 
verification  outline  would  not  have 
been  possible.  Unlike  the  case  in  New 
Zealand,  wtien  notification  was 
contained  in  the  venfication  outline,  the 
Belgium  venfication  had  begun  before 
the  internal  venfication  guidance 
memorandum  from  the  Acting  Assistant 
Secretary  wa<-  sen'  to  analysts. 

Regarding  me  GOB  s  point  ihat  it  is 
unfair  to  ret'um  tJie  submission,  we  note 
that  a  rationale  unde'Umg  the  two  day 
deadline  is  to  give  aii  parties  to  the 


proceeding  as  much  tim;e  as  possible  to 
consider  information  previously  not  on 
the  *ero.'d  In  that  spint  and  given  that 
we  did  verbally  mfoiTn  GOB  officials  at 
verification  of  the  deadline,  and  that  the 
policy  was  followed  in  the  other 
concurrent  steel  investigations,  it  would 
be  unfair  to  make  an  exception  to  the 
rule  for  the  GOB. 

We  further  note  that  in  our  April  15, 
1993  letter  in  which  we  returned  this 
information,  the  Department  explained 
that  the  exhibits  included  in  the  c:^se 
brief  and  all  references  thereto  wiii  not 
be  considered.  The  Department  did  not 
tell  the  GOB  that  it  would  be  unable  to 
set  forth  arguments  with  respect  to  the 
issues  related  to  the  untimely  exhibits. 
Returning  the  information  included  in 
the  case  brief  does  not  mean  that  the 
Department  intends  to  ignore  aigaments 
that  continue  to  be  relevant  for  me  final 
determination. 

Finally,  the  GOB's  reference  to  the 
United  States  Court  of  International 
Trade  decision  in  the  case  of  Omatube 
Enterprise  Co.,  Ltd.  v.  United  States  and 
Hannibal  Industries.  Inc.  (1993) 
concerning  the  treatment  of  new 
information  contained  in  a  case  brief 
actually  supports  the  Department's 
actions  in  this  case.  In  Ornatube,  the 
Court  ordered  the  Department  to  sever 
new  information  from  a  case  brief, 
expunge  it  from  the  record,  and  retain 
the  information  that  did  comply  with 
Commerce's  instructions.  In  this  case, 
we  explained  to  the  GOB  in  the  April 
15. 1993  letter  that  the  exhibits  and  all 
references  thereto  will  not  be 
considered.  However,  the  rest  of  the 
brief  still  remains  on  the  record  of  these 
investigations. 

European  Community  ("EC")  Programs 
Interested  Party  Comments 

Counsel  for  the  EC  and  petitioners 
submitted  the  following  comments  on 
EC  programs  under  investigation  O'or 
responses  to  the  following  comments 
also  apply  to  the  concurrent 
countervailing  duty  investigations  from 
France.  Germany,  Italy,  Spain  and  the 
United  Kingdom. 

Comment  1:  Petitioners  argue  that 
programs  financed  by  the  ECSC 
Operating  Budget  are  countervailable. 
As  the  Department  found  in  the  1982 
steel  investigations,  budget-funded 
programs  are  countervailable  to  the 
extent  that  member  state  funds  are 
included  in  the  budget.  In  this  case,  the 
Department  found  that  member  state 
contributions  made  up  a  large  portion  of 
the  ECSC  Operating  Budget.  After  1985, 
even  though  a  significant  portion  of  the 
ECSC  operating  budget  was  funded 
through  levies,  it  also  appears  to  consist 
of  residual  member  contributions.  To 
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the  extent  that  the  operating  budget  after 
1985  contained  funds  from  the 
extraordinary  receipts,  or  contained  net 
surplus  from  preceding  years  made  up 
of  member  state  contributions,  ECSC 
programs  financed  with  these  funds  are 
countervailable. 

DOC  Position:  We  verified  that 
mem.ber  state  contributions  were  madti 
during  the  period  1978-1984. 
Consistent  with  our  finding  in  1982,  we 
are  treating  only  that  portion 
attributable  to  member  state 
contributions  as  countervailable. 

The  only  benefits  prior  to  1985  which 
continue  to  be  counter.'ailable  are 
Article  54  interest  rebates,  Ln  order  to 
account  for  the  effect  of  member  state 
contnbutions  in  the  calculation  of 
Article  54  benefits,  we  calculntod  the 
ratjo  between  the  contribution  fi-om 
member  states  and  the  ECSC's  total 
available  funds  for  the  year,  and  then 
multiplied  this  ratio  by  the  rebate 
amount  to  calculate  the  subsidy. 

Petitioners  suggest  that  th.i  member 
state  contributions  from  1978-1984 
have  affected  post-1984  ECSC  budgets. 
However,  we  found  no  evidence  that 
"residual"  benefits  have  afftnUed  later 
budgets.  Therefore,  we  have  not  taken 
this  further  ad|ustm.ent  into  account  in 
our  calculations. 

Comment  2  The  EC  argues  that  the 
Department  should  find  the  E,SF  grant 
program  to  be  not  countervailable 
because  the  record  demonstrates  diat 
aid  under  the  program  was  distributed 
throughout  the  comm.unity.  There  is  no 
evidence  on  the  record  showing  thet 
ESF  funds  are  limited  to  a  region  in 
Italy,  the  only  country/  where  this  issue 
is  pert.inent.  Instead,  "the  evidence  on 
the  record  shows  U-.at  ESF  funds  were 
provided  in  northern,  central  and 
southern  Italy. 

More  generally,  the  FC  argues  that  any 
aid  provided  under  any  government's 
assistance  programs  is  likely  in  practice 
to  be  used  within  some  geographic  area 
constituting  less  than  the  complete  land 
mas?  of  a  country  To  be 
countervailable.  the  availability  of  aid 
must  be  limited,  either  de  jure  or  de 
facto  only  to  specific  regions  If  aid 
which  is  generally  available  is  not 
actually  used  in  every  part  of  a  country, 
this  does  not  mean  that  it  is  de  facto 
specific.  The  criterion  should  be  the 
availability  and  not  ex  post  facto 
microscopic  evaluation  of  the 
distribution  of  the  aid  within  the 
countrv. 

Petitioners  argue  that  the  EC's 
specificity  analysis  relating  to  ESF  Aid 
fundamentally  distorts  the  de  facto 
specificity  standard  provided  by 
Congress,  The  EC's  statement  that  "[t]he 
criterion  should  be  the  availability  and 


not  ex  post  facto  micro8<;opic  evaiuation 
of  the  distribution  of  the  aid  within  the 
country,"  is  clearly  at  odds  with  tabe 
'"X)untervailing  duty  statute  Pelition^trs 
state  that  the  EC  would  write  this  law 
off  the  books  bv  inviting  the  Department 
to  looic  only  at  the  nominal  availability 
of  the  hmds.  The  statute.  howe\er,  mHs 
for  both  a  de  /ure  and  if  necessary  a  df 
*acto  analysis  of  a  program's  specificity 
Pn?periy  implementfcd.  this  test  entails 
'  ookmg  9t  actual  disbursement  of 
tieneSts  under  the  program  and  not  tr.t' 
availability  of  ttiose  benetlts. 

CKX  Position  We  found  at 
venfir:at!on  tiiat  the  ESF  is  primanlv 
''^sponsible  for  combat u;)^  long- term 
unemployment  and  facilitating 
employment  opportunitiHs  for  younger 
worker?..  Its  Stjcondery  role  is  to  promote 
I  he  development  of  resions  tha'  are  (1) 
allying  behind,  {2l  affetited  by  industrial 
decline,  and  (3)  iocsted  in  rural  areas. 
kVe  note  tliat  EC  officials  confirmed  at 
verification  ihat  the  program  typically 
channels  resources  to  these  less- 
Jeve loped  regions 

In  Italy,  we  verified  Lhai  in  fai  »  LSF 
funds  were  channeled  to  certain  arvas 
Therefore  bet^use  v.ndar  its  primarv 
and  secondary  objectives,  the  ESF  has 
channeled  resources  to  only  C9r!e;n 
regions,  we  view  this  program  to  be 
limited  and.  therefore,  countervailable 

Comw.ent  3  Pe'ationers  note  tiiat  an 
additional  flow  of  member  state  h;i;ds 
into  the  ECSC  budget  has  taken  the  form 
of  aid  designated  for  "Scx:jai  Measures." 
This  aid,  in  many  cases,  operates  t.o 
relieve  steel  firms  of  legal  or  contra'taai 
obligations  to  i-edundant  workers,  Th u.s 
to  the  extent  that  the  Social  Measures 
make  funds  available  to  steel  producers 
on  terms  inconsistent  with  commercial 
considerations,  and  are  financed 
through  the  extraordinary  receipts  made 
up  of  member  state  contributions,  they 
are  countervailable.  In  addition,  when 
provided  to  steel  workers  or  former  steel 
workers  in  a  manner  that  relieves  steel 
companies  of  iheir  legal  obligations,  aid 
disbursed  under  the  rubric  of  this 
program  is  countervailable. 

IXX  Posnion  During  the  EC  and 
member  state  verifications,  we  found  no 
evidence  'X»at.  funds  under  the  heading 
"Social  Measures"  were  being  received 
by  any  investigated  company.  Thus,  we 
determine  mat  no  additional  analysis  on 
the  nature  of  tiiis  line  item  from  the  EC- 
budget  is  required  for  purposes  of  these 
investigations. 

Venfication  In  accordance  with 
section  776(b)  of  the  Art.  wo  verified  'he 
information  used  in  maxmg  our  final 
determinations  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 


accounting  r«c:ords.  and  examination  of 
onginai  source  doruroents  Our 
verfiCBtion  results  are  outlined  in  detail 

)n  tiie  public  versi:ins  of  the  .'epfiLalion 
rpports  which  are  on  fiit-  :„'i  'If  Central 
Refords  I'm'  "-com  B— PW  :,if  tne  Mfiln 
Cximmen:,:©  Buiidm^l 

Suspension  of  Liquidation 

in  acxordajice  with  our  affirmative 
preiiiT.ma.rv  determinations,  we 
nstrudftd  tne  U  S.  Customs  .S^,?rvice  to 
si.spend  liquidation  of  all  entries  of 
certain  steel  products  tr^m  BeUium 
which  were  entered,  or  witr  irawn  from 
warehouse,  for  consumption  .  :.  or  after 
December  7,  1992,  the  date  of 
publication  of  our  pre  h  m  i  narv 
determinations  In  the  Federal  Re^^tei. 
These  final  countervailing  i  it . 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  f:   m  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  mea^urvs 
cannot  be  irrpo "if  =d  for  rr,>.re  'h:-,n  120 
dayswithou    :i::>.    ft*fin;rii:-e 
determinati  .r^    •  ■;:>*  .:;/^ition  and 
Injury.  The-rbloii.  we  ui.'^tri  ied  the  U.S. 
Customs  Service  to  discor  '.in  .e  the 
suspension  of  liquidation  on  tie  s/niect 
merchandise  entered  on  or  aher  A;  nl  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  8, 1993. 
We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  International  Trade 
Commission  (ITC)  issues  a  final 
affirmative  injury  determmation,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
beicw 

Ona.n  H(u-Roi»ed  Garix<D  Steel  Flat 
PrtKiurts 

Country-Wide  Rate — 1.12  percent 

Cockerill — 24.17  percent 
Certain  Cold-Rolled  Carbon  Steei  Flat 
Products 

Country-Wide  Rat« — 1  0?  percent 

G'ickeril!— 24  17  percent 
C>'-tain  Cuf-To-ijBngth  CartK:>D  Stw   Plate 

(,  4.!untrv-W,'<-;e  Rate — b  5'2  ^^-.trfent 

t,/xtenii — 24  ]'  pen.ei.' 

Fdt-fer — 0.96  pert  en-. 

ITC  \otificatiori 

In  aixordance  wiih  section  705(d)  of 
tiie  Act,  we  will  notify  the  ITC  of  our 
detem-inations.  In  addition  we  are 
making  available  to  the  ITC  aii 
nonpnvileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 


;,  eg*  to  all  pri\'ilf>sed  nn^,  htisina** 
;  o  I , :  n  e  t  a  ,r»"  ;  ri  f  ■:  i  r  m  « 1 1  ( ,tri  i  n  <• ..  „.  i  '  <  h  <. 
provided  tl.f  '"I"   -  (.r.fir^Tif  'mb'    i  *:1] 
not  disciose  su  .n  :, ::i f'( -r'  h\:'  <r    >■ . tier 
publicly  or  undf"  s  n  « i  i.  o  i  "it  r«five 
protective  order,  wtni  .  '  'h-  w't^n 
consent  of  the  Deputy  KK^.-.iai.i 
Secr-'nr,  'or  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury-,  does 
not  exist,  these  proceedings  will  be 
terminated  end  all  estimated  duties 
deposited  or  securities  posted  as  a  resuh 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  hovrever,  the 
rrC  determines  that  such  injtiry  does 
exist,  we  will  issue  countervailing  duty 
orders,  directing  Customs  officers  to 
assess  coimtervailing  duties  on  entries 
of  certain  steel  products  from  Belgium. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C  167ld(d)  and  19  CFR 
355.20(a)(4), 

ristwd  June  21, 1993. 
I  «pj  n  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration 
|FR  Doc.  93-15630  Filed  7-»-93;  8  45  am) 

BtUJNO  coot  1«  -  <>  •  -»  -• 


(C- 3.5 --61 8] 

F'lruji  Atttrrr\Btive  CQu''i\e"vBiUog  L'-„„ty 
Determmationfe   Ce'iatr  Sie«i  *-''OOM.cts, 
f  -orn,  Braifi 

AGENCYi  Itnpurt  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATEt  July  9,  1993 
FOR  FURTHER  INF0RIIMT)O  COrrACT: 
Philip  Pia  or  Laurel  Lynn  Office  of 
Countervailing  Compliance,  U.S. 
Department  of  Commerce:  room  3099, 
14lLh  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephoxM 
(202)  482-3961  or  482-1168, 

Finn!  DpterminaUon* 

T  lit  L»epartment  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
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are  being  provided  to  mar.ufacturen!, 
producers,  or  exporters  in  Brazil  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations  [57  FR 
57806,  December  7,  1992;  the  folio wmg 
events  have  occurred.  On  [Jecerr.ber  22, 

1992,  we  issued  a  supplemental 
questionnaire  to  the  Gcvemiiient  of 
Brazil  (GOB)  On  January  12.  1993,  v^e 
received  a  response  to  that 
questionnaire  from  the  respondents  We 
conducted  venfication  of  the  responses 
submitted  in  these  investigations  from 
January  27,  1993,  through  Febrjar>'  13, 

1993,  Public  heanngs  were  held  on 
April  21,  1993,  regarding  r.ase-speciSc 
issues,  and  on  May  5-6,  1993.  regarding 
general  issues  affe<::tin,^  tjus  and  other 
certain  steel  investiiiatuns  fro.T.  various 
countnes. 

On  March  8,  1993,  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determmafjons  in  these 
investigations  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  dutv  investigations  (58  FR 
12935). 

On  Apni  6,  1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  for  consumption  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below) 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  foiiowing  four  separate 
"classes  or  kinds"  of  merchandise,  as 
found  in  the  "Scope  Appendix"  to  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (Ij  C«rt.a;n  hot-roiled 
carbon  steel  flat  proGU'~ts.  (2)  certain 
cold-rolied  carbon  steel  fiat  products, 
(3)  certain  corrosion-resistant  carbon 
steel  flat  products,  U)  cert.ain  cut-to- 
length  carbon  steel  plate 

Injury  Test 

Because  Brazil  is  a  '  countr>'  under  the 
Agreement    withm  the  meaning  of 
section  701(bi  ot  the  Act,  the  U.S. 
International  Trade  Commission  (ITC]  is 
required  to  determine  whether  imports 
of  the  certain  steel  p'-':iducts  from  Brazil 
materially  tn)ure,  or  threaten  matenel 
injury  to,  US  industries  On  August  21, 
1992,  the  rrc  oreliminanly  determined 
that  there  is  a  ."^asonable  indication  that 
industries  in  tde  United  States  are  being 
materially  in)ur«G  or  tnrefjtened  with 


material  iniur\'  by  reason  of  import.s 
.*Tom  Brazil  of  the  subieci  merchandise 
(57  FR  38064  Aui;ust  21,  1992). 

Hespandents 

The  GOB  is  a  respondent  for  each 
class  or  kind  of  merchandise  subject  to 
these  investigations.  The  following  is  a 
list  of  respondent  companies  for  each 
class  or  kind  of  merchandise  subject  to 
these  investigations: 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products:  USIMIN'AS,  COSIPA,  CSN 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products:  USLMLNAS,  COSIPA.  CSN, 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products:  CSN. 

Certain  Cut-To-Length  Carbon  Steel 
Plate:  USIMINAS.  COSIPA. 

Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification  and  comments  by  interested 
parties,  we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations,  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  general  in  nature.  These 
included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 
interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs  as  well  as  the 
country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  tiie  Final 
•Affirmative  Countervailing  Chity 
Determination:  Certain  Steel  Products 
from  Austria  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  penod  for  which  we 
are  measuring  subsidies  (the  penod  of 
investigation  (POI))  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
years  of  USIMINAS,  COSIPA,  and  CSN, 

Calculation  of  Country-Wide  Rates 

In  determining  the  benefits  received 
under  the  vanous  programs  desrnbtid 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  roreived  by  each  firm 


weighted  by  each  firm's  share  of" 
exports,  separately^  for  each  class  or 
kind  of  merchandise,  to  the  United 
States.  The  rates  for  all  programs  were 
then  summed  to  arrive  at  a  country- 
wide rate  for  each  class  or  kind  of 
merchandise. 

Pursuant  to  section  355,20(d]  of  the 
Department's  regulations  (19  CFR 
355.20(d)(1992)),  for  each  class  or  kind 
of  merchandise,  we  compared  the  total 
ad  valorem  subsidy  received  by  each 
firm  to  the  country-wide  rate  for  all 
programs.  Only  one  company,  CSN,  is  a 
respondent  in  the  corrosion-resistant 
carbon  steel  flat  products  investigation 
Its  rate,  therefore,  is  the  country-wide 
rate  for  corrosion-resistant  carbon  steel 
flat  products. 

Of  the  three  respondent  companies  in 
the  hot-rolled  carbon  steel  flat  products 
investigation,  two  of  the  companies, 
USIMlN'AS  and  COSIPA.  have  rates  that 
fli-e  significantly  different  than  the 
countrv-wide  rate  as  defined  in  section 
355, 20(d)  of  the  Department's 
regulations.  Therefore.  USIMIN.AS  and 
COSIPA  received  individual  company 
rates  for  this  class  or  kind  of 
merchandise.  For  the  remaining  firm, 
CSN.  we  recalculated  the  country-wide 
rate,  based  solely  on  the  benefits 
received  by  this  firm  for  this  class  or 
kind  of  merchandise.  This  is  the  rate 
that  will  be  applied  to  all  other 
manufacturers,  producers,  and 
exporters,  with  the  exception  of 
USIMINAS  and  COSIPA. 

For  the  cut-to-length  carbon  steel 
plate  investigation,  both  companies 
under  investigation,  USIMINAS  and 
COSIPA.  were  significantly  different 
from  the  country-wide  rate.  Therefore, 
these  firms  received  individual 
company  rates  for  this  class  or  kind  cf 
merchandise.  Because  all  of  the  firms 
under  investigation  were  significantly 
different  from  the  country-wide  rate,  we 
are  applying  the  weighted-average  rate 
for  these  two  companies  to  all  other 
m.anufacturars,  producers,  and  exporters 
of  cut-to-length  carbon  steel  plhte,  vsith 
the  exception  of  USIMINAS  and 
COSIPA. 

For  the  cold-rolled  carbon  steel  flat 
products  investigation,  all  three 
companies  under  investigation, 
USIMINAS.  CSN  and  COSIPA,  were 
significantly  different  from  the  country- 
wide rate.  Therefore,  these  firms 
received  individual  company  rates  for 
this  class  or  kind  of  merchandise. 
Because  all  of  the  firms  under 
investigation  were  significantly  different 
from  the  country-wide  rate,  we  are 
applying  the  weighted-average  rate  for 
tiiese  three  com.panies  to  all  other 
manufacturers,  producers,  and  exporters 
of  cold-rolled  carbon  steel  flat  products. 
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v.Tth  the  exception  of  USIMIN  AS  CSN 
and  COSEPA. 

Equitvwonniness 

The  Dep<ir*n-en'  coiT^iiiere  a  company 
equicvwo^iiy  it-  troro  'ht-  perspectj-'e  of 
a  reasonaDie  or'vate  l^•■«^ior  exanimjig 
the  finr  a»  the  ume  ihe  government 
equity  infusion?  were  made  the  finn 
showed  an  abii"v  to  ^e^e^8tf<  a 
reasonable  '■aie  o*  ^'LLri  ■««-'^tr::r,  a 
reasonable  perjod,  of  ume  For  a  aiiLgiied 
explanation  ot  me  standards  used  by  the 
Dtepar^nieni  to  determin*^  "Ahether  a 
rorr.piii-.v  is  eui  'fvwnrhy.  please  see  the 
E7u;'>- section  oi  ine  C-nnprai  Issues 
Appenaix 

Petitioners  he  ^e  aileged  that 
I'SRvilNAS  COSffA  and  CSN  were 
imequitvwor*.^y  dunng  1980-1988, 
1977-1989  and  1991   and  1977-1991, 
respectively  and  t_her«fo;e,  that  equity 
infusions  rece'^ed  dunng  those  years 
v^-ere  inconsisten'  wiih  commercial 
considerat.ons  The  Eiepartmeni  has 
previously  analyzed  the 
equit\'%vorthinet»s  of  some  of  these  years. 
COSIFA  has  been  previously  founa  to 
be  unequitywonhy  m  tnp  following 
years:  197  7- ii84  (See  f^ma!  Affirmative 
Coantervajling  Duty  Deienriinat'on; 
Certain  CartKjn  Steel  Products  From 
Brazil,  49  H?  i^988  (April  26.  19841. 
(Carbon  Steeil  and  subsequent 
admin;strat'V(H  --.^views!  and  1985-1991 
(See  Final  Nesfiu^e  Gjuntervaiiing  Duty 
Detennmatior,  Circular  vVeided  Non- 
.\lloy  Steel  P'pe  From  Brazil,  57  FR 
429b8  (SeptemDer  17.  1992)  (Pipe  and 
Tube,:;,  USIMINAS  was  found 
unequityworthy  from  1983-1987  (See 
Final  Affirmative  Ck)untervailing  Duty 
Determination  Steel  Wheels  From 
Braz-i    "=,4  Hi  i5c23  (April  16, 1989) 
Siee;  vVneeis)!.  CSN  was  determined  to 
be  unequitywonhy  in  the  following 
years:  1977-1982  (See  Carbon  Steel. 
1984  Investigation):  and  1983-1384  (See 
Certain  Carbon  Steel  Products  from 
Brazil  Final  Results  of  Countervailing 
Duty  Administreuve  Review,  52  FR  829 
[January  9  1987') 

In  the  presen'  invest. getions. 
respondents  suomitted  additional 
information  for  our  consideration  of 
whether  ihey  were  equityworlhy  after 
1986  A  financial  restracturing  plan  was 
adopted  in  IQS'^  by  the  C/OB-owneJ 
steel  holding  c  ompai^y  SIDERBRAS. 
which  owned  COSIPA  CSN  and 
USIMINAS.  T^he  plan  was  based  on 
internal  studies  find  outside  consultants' 
recommenaations  and  enioiled 
financial  rest'-jcturing  ot  the  thret- 
coropanies  and  ><ovemment  assi<;t.:nv,e 
in  various  forms.  We  hb-  ^  examined  tiie 
financial  restnact-unng  piftn.  and 
particularlv  tne  p'-oiec^ions  contained 
therein,  m  analyzing  the 


equity^wo'-'hiness  of  COSIPA,  CSN.  and 
LSIMINAS  for  the  vears  after  1986. 

The  projections  cortamed  in  a 
consultan*  s  evaluation  of  the  plan,  as 
supplied  bv  respondent,  do  not  support 
e  dH'erminaton  of  equitywoithiness  for 
a::)  of  the  -ompanies  in  the  years  under 
investigation.  The  goal  of  the 
restruct  in  nw  plan  was  that  at  the  end  of 
the  resirj  T  .ring  period,  the  companies 
would  provide  a  satisfactory  return  on 
equity.  However,  according  to  the  plan 
itself  and  the  projections  provided,  that 
goal  would  not  be  achieved  until  the 
end  of  the  plan's  implementation 
penod.  after  LTie  years  under 
investigation. 

hi  aodition  respondents  have  argued 
that  one  of  the  reasons  for  their  poor 
financial  health  was  the  failure  of  the 
GOB  to  provide  equity  infusions  in 
accordance  with  long-term  plans 
estabUshed  by  the  GOB  and  the 
companies  Given  that  history,  a 
reasonable  investor  would  have  had 
cause  to  t>e  skeptical  regarding  the  full 
implementation  of  the  restructuring 
plan,  which  included  fiiture  GOB 
assistance  to  the  companies. 

Projections  of  future  earnings  are  only 
one  part  of  the  Department's  analysis  of 
aquityworthiness.  The  Department's 
"Equityworthy  and  Q^iditworthy" 
memorandum  dated  November  27, 
1992,  outlines  the  anaivsis  of  the 
current  and  past  indicators  of  the  firms' 
financial  health  as  calculated  from 
financial  statements  and  financi.al  ratios. 
The  analysis  of  these  factors  strongly 
indicates  that  the  companies  were 
unequityworthy  during  the  years  .inder 
investigation.  A  private  investor  would 
have  had  to  reconcile  such  an  analysis 
of  past  performance  with  projections  of 
future  earnings  based  on  the  financial 
restructuring  plan.  As  noted  above,  the 
information  in  the  response  regarding 
the  projections  does  not  support  a 
finding  of  equityworthiness.  The 
projections  do  not  provide  a  sufficient 
basis  to  overcome  the  historical  records 
of  poor  performance  by  the  companies 
under  investigation. 

This  analysis  of  the  impact  of  the 
SIDERBRAS  financial  restructuring  plan 
on  the  companies'  equJt>'worthines8 
does  not  provide  evidence  which  would 
cause  us  to  cnange  our  preliminary 
determinations  regarding 
equityworthiness. 

Based  on  pnor  Department 
determinations  and  analysis  of 
respondents  data,  we  have  determined 
that  respondents  were  unequityworthy 
in  the  follo>*  ing  vears:  USIMINAS 
1980-1988  (USLMI?>"AS  did  not  receive 
equity  infusions  after  1988);  COSIPA 
19:^7-1989   1991:  CSN  1977-1991.  We, 
therefore,  Geirrmirif*  that  equity 


infusions  provided  by  rhe  GOB  to  each 
company  in  these  respective  years  were 
inconsistent  with  commercial 
considerations.  See  the  Department's 
memorandum  dated  )une  21, 1993, 
regarding  final  determinations  of 
equityworthiness  and  creditworthiness. 

CreditvroTthjneis 

The  Department  will  find  a  firm 
uncreditworlhy  if  the  firm  did  not  have 
sufficient  revenues  or  resources  to  meet 
its  fixed  financial  obligations  in  the 
toree  years  prior  to  the  year  in  which 
the  finn  and  the  government  agreed 
upon  the  terms  of  the  loan. 

Based  on  petitioners  allegation,  we 
initiated  investigations  to  determine 
waether  USIMINAS.  COSIPA,  and  CSN 
were  uncreditworthy  dunng  the  period 
1979-1991.  For  certain  year*,  we  had 
previously  determined  diat  these 
companies  were  uncrecurworthy  and 
respondents  provided  no  new 
information  that  would  lead  us  to 
reconsider  those  detennmations.  Based 
on  previous  Department  determinations 
and  responaents'  submitted  financial 
data,  we  determine  that  respondents 
were  uncreditworthy  in  tne  following 
years:  USIMINAS,  1980-  1988;  COSIPA. 
1979-1991;  and  CSN,  W79-1991.  See 
the  Department's  memorandum  dated 
Jtine  21. 1993.  regardu^g  final 
determinations  of  equttyworthinese  and 
creditworthiness. 

Privatizaiion 

In  these  final  determinations,  we  have 
decided  thala  portion  o!  the  price  paid 
for  a  formerly  goveniment-owned 
company  represents  partial  repaynient 
o*  prior  subsidies.  We  raioiiated  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
suDsidies.  We  then  reouced  the  benefit 
streams  for  each  of  the  prior  subsidies 
by  the  ratio  of  the  repayment  amount  to 
the  net  present  value  of  all  remaining 
benefits  from  those  pnoi  subsidies  at 
the  time  of  privatization  A  further 
explanation  of  the  Department's 
determinabon  on  privatization  and 
these  calculations  can  be  found  in  the 
Privatization  section  o»  the  General 
Issues  Appendix.  The  rubsidies 
allocated  to  toe  POI  for  USIMINAS 
reflect.  wh*re  appropnate,  the 
application  of  ihe  privatization 
methodology.  USIMINAS  was  partially 
privatized  in  1991. 

Gmnt  Methodology 

The  Department's  methodology  for 
calculating  the  net  subsidy  rate 
attributable  to  grants  is  discussed  m  the 
Allocation  section  of  ihe  General  isiiue>s 
Appendix. 
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A  ProgranM  Deterni.ned  To  Be 
Coixntervai  labia 

Wa  detennme  thnt  subsidies  are  being 
provided  to  manufact-urers.  producers. 
or  exporters  In  Braril  of  certain  ste«i 
product*  under  the  following  profjrams: 

1  Equity  Infusions  USIMINAS. 
COSIPA.  and  CSN  received  equi'y 
infusions  from  the  GOB  in  the  foliOv\Tii^ 
vears:  L'SIMINAS,  1980  through  19^8 
COSIPA.  1977  throu^  1969  and  IQe-l. 
and  CSN.  1977  tnrough  1991   We  have 
consistently  held  that  government 
provision  of  equity  does  not  per  se 
confer  a  subsidy  (s**  section 
355.44(e)(1)  of  the  U«partment's 
Proposed  Raguluuons  (Countervailing 
Duties,  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Gorr,ments,  54 
FH  23366  fMay  31.  15>)9iJ  [?ropos')d 
Rei^ulationg))  Govenirr.b.nt  eijuity 
inhjsions  bestow  a  cooiitarvailable 
benbfit  only  wnen  provided  on  terms 
inconsistent  with  comm'^rcial 
considerations  Therefore,  vro  examined 
whether  the  responding  cu.T.panies  were 
raasonabla  invastrr.ents  m  tha  years  they 
p^reived  uifusions  torn  the  GOB  in 
order  to  determine  whether  the 
infi.sic.ii  were  .nror^.sistent  with 
commercial  cjn^ideratioiis  For  the 
reas<ons  specified  m  the 
Equityworthiness  section  of  lh;s  n^jtu  9, 
and  in  the  Equ^'y  faction  cf  ihe  Gt3i;eral 
Issues  Appendix,  we  determine  that  the 
GCBs  equity  i.'it'j.Mcns  into  USIMINAS 
;M-twe6n  1980-1988,  into  CSN  between 
19r-'-lQ91.  and  into  COSTA  from 
197'-! 989  axid  in  1991,  were  made  on 
terrriS  inconsistent  with  commercial 
considrirations,  and  thus 
ccu:it"rvailable. 

Ln  calculating  the  benefit  from  the 
equity  m Visions  it  was  necessary  to 
adjust  the  nominal  values  of  the  equity 
infusions  to  account  for  Brazilian 
hyperinflation  that  averaged  over  350 
percent  per  year  since  1977.  While 
vancus  Brazilian  inflation  indices  are 
available  to  hula  nominal  cruzeiro 
valaes  constant,  we  have  determined 
that  it  is  more  appropriate  to  convert  the 
nominal  cruzeiro  amo'.^nts  of  the 
ir.fjsicn.s  into  I'  S,  dolia-'s  using  the 
exchange  rate  in  effect  at  the  time  of  the 
infusions.  We  have  chosen  dollariration 
over  Brazilian  inf.ation  indices  for  a 
number  of  rsawns  First,  because  of 
tnple-ciKit  intlation,  there  has  been  very 
little  long-term  crviziiro  lending  In 
Brazil  over  the  last  decide. 
Consequently,  no  appropnate  long-term 
cruzeiro  discount  rate  for  use  in  our 
grant  calculation  exists.  Second,  the 
Braiilian  currnncy  has  undergone  three 
reforms  sine*  1977.  With  each  cj.Tency 
ref'-rm.  the  Brazilian  government 
mt-oduced  a  new  ir.n.ition  index.  Thus. 


indexing  individual  equuy  infusions 
across  different  currencies  and  indices 
becomes  extremely  complex.  Third,  the 
government-published  indices  have 
been  generally  criticized  as  understatint^ 
real  increases  in  prices  For  theM3 
reasons,  therefore,  we  have  dollanz^jd 
all  equity  infusions  as  a  reasonabie  and 
workiable  alternative. 

In  calculating  a  benefit  from  the 
infusions,  we  first  established  a 
discount  rate,  as  provided  for  in  section 
355.49(b){2)  of  the  Proposed 
Regulations.  Because  we  have  converted 
the  equity  infusions  into  dollars  in  order 
to  account  for  hyperinflation,  we  must 
use  a  long-term  discount  rate  in  dollars 
For  our  benchmark  discount  rates,  we 
used  data  for  U.S.  dollar  lending  in 
Brazil  for  long-term  non -guaranteed 
loans  from  private  lenders  as  published 
in  World  Bank  Debt  Tables:  External 
Debt  of  Developing  Countnes  For  those 
years  that  respondents  were  found  to  be 
uncreditworthy,  we  added  a  nsk 
premium  to  the  discount  rate  This  risk 
premium  was  calculated  in  accordance 
with  the  Proposed  Regulations. 

To  calculate  the  benefit  from  the 
subsidies,  we  used  the  calculation 
methodology  specified  in  the  Equity 
section  of  the  General  Issues  Appendix, 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  28.10 
percent  ad  valorem  for  certain  hot- 
rolled  carbon  steel  flat  products  except 
for  USIMINAS  {3,45  percent  ad 
valorem),  and  COSIPA  (43  12  percent  ad 
valorem);  and  19.20  percent  ad  valorem 
for  certain  cold-rolled  carbon  steel  flat 
products  except  for  USIMINAS  (3.45 
percent  ad  valorem),  CSN  (28.10  percent 
ad  valorem),  and  COSIPA  (43.12  percent 
ad  valorem);  28.10  percent  ad  valorem 
for  certain  corrosion-resistant  carbon 
steel  flat  products;  and  19.66  percent  ad 
valorem  tor  certain  cut-to-lengLh  carbon 
steel  plate  except  for  USIMINAS  (3  45 
percent  ad  valorem)  and  COSIPA  (43  12 
percent  ad  valorem). 

2,  Fiscal  Benefits  by  Virtue  cf  CDI 
Under  Decree-Law  p.L.)  1428.  the 
Industrial  Development  Council  (GDI) 
provides  for  the  reduction  of  up  to  100 
percent  of  the  import  duties  and  up  to 
10  percent  of  the  IPI  tax  (value-added 
sales  tax)  on  certain  imported 
machinery  for  specific  projects  in  14 
industries  approved  by  the  GOB.  In 
order  to  qualify  for  these  reductions,  the 
recipient  must  prove  that  the  machinery 
or  equipment  to  be  imported  is  not 
available  from  a  Brazilian  mmufacturer 

This  program  was  repealt»d  in  1979 
under  Decree-Law  1726.  However, 
companies  whose  projects  were 
approved  prior  to  the  repeal  continue  to 
receive  benefits  from  this  program 
pending  completion  of  their  respective 


project.  We  venfied  that  only 
USIMINAS  received  benefits  under  this 
program,  in  the  form  of  import  duty  and 
IPI  tax  reductions,  d'oring  the  PGl 

This  program  was  found  to  be  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterpnses  or  industries,  in 
Steel  Wheals.  In  these  investigations. 
respondents  have  provided  no  new 
information  or  evidence  of  changed 
circumstances  to  contradict  that 
ducision. 

To  calculate  the  benefit  from  the  GDI 
program  import  duty  and  LP!  tax 
exemptions,  we  computed  the  amount 
cf  import  duties  and  LPI  tax  that  would 
have  been  paid  by  IJSLMiNAS  in  1991 
ab.sent  this  progr.Tm  nnd  divided  that 
amount  by  sales  of  cut -to- length  steel 
plate  We  are  allocating  this  exemption 
to  tlie  PGI  because  this  is  a  rw^urrin^ 
tenePi!  (see  the  Ai location  Issues  st,x:tion 
;n  Lhe  General  Issues  Appendix)  We 
used  only  sales  of  that  product  since  the 
machinery  imported  under  CIA  can  only 
produce  cut-to-length  carbon  stetl  plate. 
On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0,21 
percent  ad  vnlo'-frp  tor  ciit-to-length 
carbon  steel  plate  except  fo-  L'SIMINAS 
(0.36  percent  nd  va'orem)  and  COSIPA 
(zero). 

3.  IPI  Pt'bnte  Pro^iram  Under  Law 
7554/86  The  EPI  Rebrte  Program,  which 
consists  of  a  rebale  of  95  percent  of  the 
IPI  tax  paid  on  domestic  s*iles  of 
i.r-idustrial  products,  was  establishi.»d  by 
Decree-Law  1547  in  1977  Ailhough  the 
program  wcs  suspended  in  April  1990 
(Decree- Law  B034),  steel  com^paniej 
with  projects  approved  before  April  12, 
1990,  n.-e  eligible  for  IPI  rebates  until 
1996  (pursuant  to  the  old  legislation,  as 
amended  by  Law  7554/861. 

In  the  Pipe  and  Tube  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Roiled  Lead 
and  Bismuth  Carbon  Steel  Produrts 
From  Brazil  (Leaded  Bar),  58  FR  e,213 
(January  27,  1993),  we  determined  this 
program  was  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  the  GOB  did 
not  proMdo  any  informaticn  or  evidence 
of  changed  circumstances  to  contradict 
that  decision,  USIMINAS,  COSIPA.  and 
CSN  received  benefits  under  this 
program  during  the  POI.  These  benefits 
are  not  lied  to  any  c  lass  or  kind  of 
merchandise.  We  determine  these 
benefits  to  be  recurring,  based  on  the 
analysis  set  forth  in  the  Allocation 
Issues  section  in  the  General  Issues 
Appendix.  Therefore,  to  calculate  the 
benefit,  we  divided  the  total  amount  of 
each  company's  IPI  rebates  received 
during  the  POI  by  their  respective  total 
sales  during  the  POI. 
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On  this  basis,  we  deternine  the  net 

subsidies  for  &us  program  to  be  2  04 
percent  cd  vnlnrew  for  certain  hot- 
roiled  carbon  stee!  flat  uroduas  except 
for  USIMINAS  (2,00  ps'rtrent  ad 
viiiorem),  and  COSIPA  (0  58  pen:ent  ad 
valorem):  1.56  percent  ad  valcrem  for 
certain  cold-rolled  carbon  stwl  flat 
products  except  for  USIMINAS  (2.00 
percont  ad  valortm].  CSN  (i  04  percent 
ad  vaiorf^m]  end  COSIPA  (0.58  parcent 
ad  valorem].  2,04  percent  ad  valorem 
for  certain  corro.sion-:esistant  carbon 
steel  fiat  products,  and  :  42  percent  ad 
valorern  for  certain  CLt-tc  hrr.gth  carbon 
steel  plate  except  for  USIMINAS  (2.00 
percent  ad  valorem]  ar.d  COSIPA  (0.58 
percent  ad  valorem]. 

4.  Exemption  oflPl  and  Duties  on 
Irr.pcrts  under  Decree-Law  2324.  Decree- 
Law  2,324  of  Marr.h  ,30.  1987.  provided 
(Exporters  of  rnanufactured  products 
exemptions  f:  c.r.  I?l  and  duties  on 
imported  spare  p.irt,s  and  machinery. 
This  program  is-as  ijNeJ  !.-v  CSN  and 
USIMIN.^S  di,:r :r:g  'he  F'tji,  Because  this 
exemption  was  amitod  to  exporters,  and 
because  the  irr, poled  Kr.ods  wore  not 
physically  incorp.cate'l  into  the  subject 
men.hand'Sf-  vt''  iifitHrTrui:e  this 
program  to  t-r.  ■  c,^::;!:; -!ilai:;le, 

We  detnrr"iine  l-'it'Se  b>'nefits  to  be 
recurri.-.g,  based  on  tiie  analysis  set  forth 
in  the  Allocation  Issues  section  in  the 
Ceneral  Issues  Appendix.  We  calculated 
the  benefit  for  CSN  by  dividing  the 
amount  of  DPI  and  import  duties 
exempted  In  1991  by  that  company's 
tctbl  exports  in  1991,  The  USDvlINAS 
claim  for  this  exemption  is  being 
challbnged  bv  the  GOB,  ajnd  tiie  matter 
is  presently  t>efore  the  Brazilian  courts. 
Therefore,  sirice  the  matter  has  not  been 
rosolved  by  tha  Brazihan  iudu  .a!  system 
and  there  is  a  possibihtv  that 
USLMI\AS  may  have  to  pay  the  II'I 
taxes  and  import  duties,  we  are  t:"-:'&ting 
the  amount  of  the  exempted  tax  an.l 
duty  as  an  interest-free  loan.  To 
calculate  the  benefit  to  USLMIN.'KS.  we 
determined  the  amount  of  D"-I  and 
export  duties  not  paid  in  1991  and 
multiplied  that  by  the  short-term 
interest  rate  m  Diazil  and  the  number  cf 
dc^ys  those  payments  were  outstanding 
during  the  POI,  If  a  countenaiHng  duty 
orde'  is  issued  in  these  investigations, 
and  if  a  section  751  adminisL-ative 
review  is  requested,  we  will  reexamine 
this  issue  in  en  adnunistrative  review 
pending  the  resolution  of  this  challenge 
in  ttie  Brazilian  judicial  system. 

On  this  basis,  we  determine  the  net 
subsidy  to  be  0  01  percent  ad  volorvrn 
for  certain  hot-roKed  carbon  steel  fiat 
products  except  for  USLMINAS  (0  19 
percent  ad  valorer^i]  a,nc  COSIPA  (zero); 
0,11  percent  cd  valorem  •'or  certain 
told-rolled  carbon  steel  Hat  products 


except  for  I.'SIMIINA*^     ■  "9  po--,ent  ad 
valorem),  CSN  (0.01  percent  ad 
valorem],  and  COSIPA  (zero);  0.01 
percent  ad  valorem  for  ct^ri'.r. 
corrosion-resistant  carbcn  steei  flat 
products;  a;  d  0  1 1  ;>«rcent  ad  valorem 
for  certain  cut-to- length  carbon  steel 
plate  except  for  USIMINAS  (0.19 
percent  aa  valorem),  and  COSIPA 
(zero). 

The  Department  has  verified  that 
Decree-Law  2324  terminated  by  its  own 
decree  in  1991  and  that  no  residual 
benefits  have  been  provided.  Because 
the  program  was  terminated  prior  to  the 
preliminary  determination  in  these 
investigations  and  no  residual  benefits 
have  been  provided  since  before  the 
preliminary  determination,  we  will 
reduce  the  estimated  cash  deposit  of 
countervailing  duties  to  zero  In 
accordance  with  section  355.50(a)(2)  of 
the  Department's  Proposed  Regulations. 

5.  BfWES  Financing.  The  Banco 
Nacional  de  Desenvolvimento 
Economico  e  Social  (BNDES)  is  Brazil's 
government-owned  bank  for  economic 
and  social  development.  BNDES  lends 
to  a  variety  of  sectors  of  the  economy 
through  a  set  of  operating  programs  in 
accordance  with  government  economic 
objectives.  BNTDES  is  the  only  source  of 
long-term  cruzeiro  lending  in  Brazil. 

BNDES  financing  has  been  found  to 
be  non-specific  and  therefore  not 
countervailable  in  prior  Department 
determinations.  See,  e.g.,  Carbon  Steel, 
1984  Investigations.  However,  in  these 
current  investigations,  petitioners  have 
alleged  that  BNDES  provided  a 
disproportionate  share  of  loans  to  the 
steel  sector.  Petitioners  have  also 
alleged  that  the  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations  because  the  companies 
were  uncreditworthy  at  the  time  of 
receipt  of  the  loans.  USIMINAS, 
COSIPA,  and  CSN  received  loans  from 
BNDES  which  were  outstanding  during 
the  POI. 

In  prior  investigations,  the 
Department  has  considered  whether 
respondent  companies  received 
disproportionate  benefits  under  a 
program.  See,  e.g..  Final  Affirmative 
CountervaiUng  Duty  Determination:  Iron 
Ore  Pellets  from  Brazil  (Iron  Ore).  51  FR 
:i961  (June  17, 1986);  and  Final 
Affirmative  Countervailing  Duty 
Determinations:  Pure  and  Alloy 
Magnesium  from  Canada  (Magnesium), 
57  FR  30946  (July  13, 1992).  In  these 
investigations,  we  analyr.t^d  whether 
respondents  received  a  disproportionate 
share  of  benefits  by  comparing  their 
share  of  benefits  to  the  collective  or 
individual  share  of  benefits  provided  to 
all  other  users  of  the  program  in 
question. 


In  Iron  Ore,  the  Department  compared 
the  amount  of  BNDES  lending  to  the 
mining  sector  (the  notice  mistakenly 
refers  to  the  metallurgy  sector)  to  the 
amount  of  BNDES  lending  provided  to 
the  total  industrial  sector.  Based  on  that 
analysis,  we  determined  that  the  mining 
sector  did  not  receive  a  disprooortionale 
share  of  BNDES  lending.  Similarly,  in 
Magnesium  we  compared  the  amount  of 
program  assistance  provided  to  each  of 
the  recipients  to  the  amount  of 
assistance  provided  to  the  respondent. 
Based  on  this  examination,  we  found 
that  the  respondent  received  a 
disproportionate  share  of  benefits  under 
the  program,  and  thus  the  benefits  it 
received  were  countervailable. 

We  have  employed  the  same  type  of 
analysis  in  these  investigations.  To 
determine  whether  the  steel  industry 
received  a  disproportionate  share  of 
loans  imder  BNDES,  we  went  back  to 
the  earliest  year  in  which  loans  were 
received  by  any  of  the  respondents 
which  were  still  outstanding  during  the 
POI.  We  then  compared  BNDES  lending 
to  the  steel  industry  in  those  years  to 
total  BNDES  lending  to  ell  other 
industries  in  Brazil. 

In  every  year  from  1975  through  1986, 
the  steel  industry  was  the  largest  single 
industrial  recipient  of  BNDES  lending. 
The  steel  industry  received  two-and-a- 
half  times  more  in  BNDES  lending  than 
the  second  largest  industrial  recipient 
during  that  same  time  period.  We  also 
compared  the  lending  received  by  the 
steel  industry  during  those  years  to  total 
BNDES  lending  to  all  sectors  of  the 
economy,  not  just  lending  provided  to 
industry.  A  comp>arison  of  total  lending 
provided  to  the  steel  industry  to  total 
BNDES  lending,  including  funding  for 
the  development  of  electrical  energy 
and  infrastructure  in  Brazil,  also  shows 
that  the  steel  industry  is  the  single 
largest  recipient  of  BNDES  financing  in 
those  years.  TTier^fore,  BNDES  provided 
more  funding  to  one  single  industry, 
steel,  than  was  provided  for  the  entire 
development  of  electricity  or 
infrastructure  within  the  country.  Based 
on  this  analysis,  we  determine  that  the 
steel  Industry  in  Brazil  received  a 
disproportionate  share  of  BNDES 
lending  for  the  years  1975  through  1986. 
and,  therefore,  loans  provided  to  the 
respondents  from  BNDES  in  those  years 
are  specific  to  the  steel  industry. 

We  verified  that  BNDES  sets  the 
interest  rates  to  be  charged  on  indexed 
cruzeiro  loans  based  on  the  long-term 
rates  for  U.S.  dollars.  Because  there  is 
no  other  source  for  fixed-rate,  long-term 
cruzeiro  lending,  we  converted  the 
indexed  Br>IDES  loans  into  US,  dollars, 
and  used  a  U.S.  dollar  benchmark. 
Because  respondents  were 
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uncredit worthy  in  each  of  the  yeers 
BNDES  loans  were  approved,  we  addtxi 
A  risk  premium  to  the  Denchmark.  The 
risk  premium  was  calculated  in 
accordance  with  section  355  44(bj(6)(is ; 
of  the  Proposed  Regulations.  For  further 
information  or.  the  calculation  of  the 
benchmark,  please  see  Comment  8. 
below.  A  comparison  of  the  benchmark 
interest  rates  to  the  interest  rates  on 
these  loans  indicates  that  at  least  some 
of  the  BNfDES  loans  were  prcvided  on 
term*  inconsisteia  with  comrr.arrial 
consideratior.s 

Because  virt-^aliy  a!!  of  tne  BNTiFS 
loans  w^re  coniracled  and  recordtKl  m 
the  respondents'  accounting  system  in 
inflation  indi'*s  and  not  in  cnizeiros,  it 
was  not  p'Tssibl-.-  to  cor.vort  Lhd  'nan 
principal  into  dollars  a*  tiie  tirr.o  of  loan 
contract.  Hov*'\'ver.  we  do  have  venfiad 
information  rHg.,rrhng  the  indexed 
an:ount5  of  each  loan  m  craieiros 
Gu'^>tar.dinji[  at  L?th  the  bp^innin?  and  at 
the  end  of  c:  TOI,  Ther^forf .  insisad  of 
calcuidtirig  ihu  bjnefii  from  BNDFS 
I'jans  using  o\i  standard  iong-torrn, 
fixod-rate  ic<;.;i  ir.-j'-hndu.Di^y  wb  havo 
Liied  the  fcib-^T:.,^  n'.ethoaology:  UJ  We 
ccnverted  *2^e  cruzeiro  amounts  of 
principal  ouLstanding  at  the  beginning 
and  at  the  end  of  iha  POI  into  dollars 
u.i>ing  the  corresponding  exchange  rates, 
f2j  we  3ub»tr9ut»d  the  year-end  balance 
from  the  year-beginning  balance  to  find 
thb  amount  paid  during  1S91,  (3)  we 
muitipbed  the  differential  t>«twtten  our 
dollar  benchmark  and  the  interest  rate 
on  the  loan  by  the  amoiint  of  principal 
paid  in  1991  tr  derive  the  dollar  benefit 
dunng  1991.  pad  (4)  we  divided  the 
dollar  benefit  by  1991  total  sales  in 
dciliars  to  calculate  the  ad  vclorem 
benefit. 

On  this  ba.siri,  A  a  determine  the  net 
subsidies  for  Xliis  program  to  be  0.24 
pbi~  t>ct  ad  vdortrn  for  certain  hot- 
rolled  rjrbor.  stael  flat{>roducls  except 
for  USrSHNWS  (Q  07  percent  ad 
valomm).  and  COSIPA  (0.96  percent  ad 
vmoiem):  0  37  percent  ad  valorem  for 
certain  ccld-roIieKi  c:art)on  steel  flat 
products  ex-ept  for  LSD^flNAS  (0.07 
percent  ad  vajorfnv],  CSS  i0,24  percent 
cd  va/oreml  and  COSIPA  (0.96  percent 
ad  valorem}.  0.24  percent  ad  valorem 
for  certain  corrosion-re&istar.t  carbon 
steel  fiat  products:  and  0  43  percent  ad 
valorem  for  certain  cut-to-length  carbon 
steel  plate  except  for  USLMC-iAS  (0.07 
percent  ad  valorem]  and  COSIPA  (0.96 
percent  ad  valorem] 

6.  Prvvisjon  of  hrfrastmctuir  Port  of 
Praia  Moi«  Petiuoners  alie^d  that  the 
u^a  and  sale  of  these  port  facilities. 
constitute  a  provision  of  subsidized 
! -fraatructure  to  USLMLN'AS. 

F-aia  Mole  Port  consists  of  a  pier. 
it'.-rninals,  and  other  facilities  designed 


f  ir  use  by  steel  und  coal  companies. 
P.-a;a  Mole  Port  is  l.^iated  within  the 
larger  Vitona  Bay  Port,  which  contains 
pert  facilities  for  a  variety  of  industries. 
Praia  Mole  Port  was  ioiLtly  constructed 
by  SIDERBRAS  (GGB-owned  steel 
holding  company).  CMIl  (GOB-owned 
mining  concern)  and  PCKTOBRAS 
(GOB  entity  respon.sible  for  ports  and 
ftjsociated  infraotn.icturg),  The  port  was 
biiUt  for  the  exclusive  use  of  CVRD  and 
three  steel  manufacturers  which  were 
subsidiaries  of  SIDERBR.\S;  USDvtINAS. 
CST,  and  ACOMINAS. 

SIDERBRAS'8  interest  in  the  port  wes 
sold  in  October  1991  in  Itiree  equal 
shares  to  the  three  steel  companies. 
USINHNAS's  purchase  agreement  with 
SIDERBRAS  stipulated  that  USIMINAS 
would  have  a  grac*>  penod  before 
principal  and  interest  payments  were 
required,  but  that  monetary  correction 
and  interest  would  be  computed  from 
the  date  of  the  agreement. 

We  verified  that,  prior  to  the  sale  of 
the  port,  the  three  steel  companiis  paid 
the  following  four  t)T)e8  of  fees  for  the 
use  of  the  facilities:  (1)  To  SIDERBR-^S. 
a  fee  of  twelve  percent  of  tne  total  of  its 
invested  capital  per  year  for  recovery  of 
its  investment;  (2)  to  CST.  which  hold 
a  contract  to  operate  the  p on.  a  fee  for 
operating  expenses  such  as 
management,  maintenance,  and 
Insurance:  (3)  to  PORTOBRAS.  a  GOB 
agency  administering  ports,  a  fee  to 
cover  costs  of  the  general  port 
infrastructure;  and  (4)  to  unrelated  third 
parties,  a  fee  for  handling  cargo. 

We  verified  the  origin  and  calculation 
of  each  of  the  charges.  SIDERBR.\5" 
charge  is  based  on  the  cost  to 
SIDERBRAS  of  constructing  the  port 
facilities  plus  a  twelve  percent  return  on 
investment  The  operating  costs  are 
based  on  use  of  the  facihties.  The 
TORTOBRAS  charges  are  ba-sed  on  the 
agency's  standard  charges  applicable  to 
all  ports.  The  charges  for  cargo  handling 
are  negotiated  directly  with  the  outside 
parties. 

After  the  sale,  the  fees  paid  by 
USIMINAS.  CST,  and  ACOMINAS  for 
the  use  of  the  port  changed  only  in  that 
there  was  no  longer  a  fee  to  SIDERBRAS 
for  its  return  on  investment 

We  determine  that  i;SIMI>JAS  did  not 
receive  a  benefit  from  tne  u:^  of  the  port 
facilities  in  the  form  of  prefyrential  fees. 
The  fees  charged  by  rORTOBR.\S  were 
calculated  on  the  same  basis  as  the  other 
companiec'  fees  ana  rufied  standard 
fees  applied  to  all  users  of  port  facilities, 
thus,  they  are  non-spe<.ific.  We  found  no 
evidence  that  the  fees  charged  by  CST 
or  the  unrelated  third  parties  were  set 
by  the  GOB  or  at  the  GQB's  direction. 

However,  we  do  dete.'-mine  that  a 
benefit  did  accrue  to  USINtC'JAS  in  tiie 


form  of  a  preferential  interest  rate  on  the 
purchase  agreement  with  SIDERBRAS. 
For  purposes  of  these  final 
determinations,  as  in  the  preliminary 
determinations,  we  analyzed  the 
purchase  agreement  effectively  a.s  a 
loan,  and  find  that  the  interest  rate  is 
inconsistent  with  commercial 
considerations  based  on  a  comparison  to 
a  real  short-term  benchmark  rate 
Although  the  financing  for  the  Praia 
Mole  Port  was  at  a  fixed  long-term 
interest  rate,  we  had  to  use  a  short-term 
interest  rate  as  our  benriimark  because 
there  are  no  long-term  fixed  interast 
rates  for  cmzeiro  loans  available  from 
commercial  sources  in  Brazil  We 
calculated  tne  diffej-ential  betw9<?n  the 
actual  interest  deferred  during  'Jie  POI 
and  the  amount  that  should  have  been 
deferred  using  the  benchmark  rate.  The 
amount  cf  ihai  differentia!  was  then 
divided  by  USIMINAS"  total  export 
sales. 

On  this  basis,  we  determine  the  net 
subsidies  to  be  less  than  0,005  percent 
ad  valorem  for  all  products  subject  to 
these  Investigations. 

B.  Programs  Determ.ined  Not  to  Exist 

We  determine  that  the  following 
prcgra.m  docs  not  exist: 

Deferred  Income  Tax  and  Social 
Contribution 

Interested  Party  Comments 

The  following  are  coun»!^'-sp<»f:ific 
comments  only.  All  other  issues  are 
either  addressed  in  the  sections  above  or 
in  thiB  General  Issues  Apper:dix. 

C-jrr.mer,i  1:  Respondents  argue  that 
thie  Department's  equity  infusion 
calculation  overstated  the  beneP.ts 
rt'ceived  by  respondei>ts.  First,  the 
Department's  use  of  IJ.S,  dollars  in  the 
benefit  stream  distorted  the  calculation 
cf  bGnefits  conferred  by  prior  infusions. 
Second,  even  if  the  Department  usss  the 
dollar  methodolog^i',  the  Department 
must  use  the  daily  exchange  rate  in 
effect  on  the  last  day  of  each  month  to 
doliarize  those  amounts  of  equity 
infusions  that  were  provided  to  the 
Department  on  a  monthly  basis  in  order 
to  avoid  overstating  the  amount  of  the 
equity  infusion. 

Petitioners  argue  that  the 
Department's  dollar-based  methodology 
for  quantifying  Uie  equity  infusion 
benefit  does  not  overstate  thie  benefit. 
On  the  contrary,  the  methodology 
actually  understates  the  benefits,  but  to 
a  much  lesser  degree  than  the 
methodology  advocated  by  respondents, 
which  is  indexing  the  cruzeiro  values. 
Petitioners,  therefore,  state  that  the 
Department  should  continue  to  doliarize 
equity  infusions. 
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Department  Pcsiticn.  For  the  r<>.aSor.s 
explained  in  Ihe  Equity  Infusioi.s 
sortion  cf  ihis  nctu:»,  we  P.nd  that 
dcilarizing  Ae  equity  infusions  iS  the 
rios'  reascnabie  and  workable  I'-iHtnnd 
to  account  for  Brazilian  hypenr.f.ation. 
As  for  the  rospundenls'  arj^uniert  that 
'.\t!  shc\i!d  use  the  daily  excJiany^e  rattis 
Ln  effect  at  the  last  day  of  tthch  r;ionth, 
W9  must  cof'tinue  to  usa  the  mcathiy 
evaraga  exchange  r^tes  since  the 
ill  formation  provided  b'.  n-spondents 
ii-.ows  only  tne  month,  i.-.-i  >n8 
particular  diy,  in  v/hich  tha  infusion 
occxirred.  Whtre  the  r*«por.'l«mt 
provided  oiily  v  rt-t-;-  i-rtdls,  we 
continuecl  to  u-;  ;  ire  o-  trage  annual 
exchange  rats  Ic  aoilanze  the  ir.hisions. 

Comment  2  Respor.denta  argue  that 
the  Depanmsnl  should  use  COSIPA's 
equity  infusion  amounts  tables  net  of 
interest.  CCSiP.\  arcidetitly  included 
interest  as  part  of  ine  H'^uiiv  infusion 
when  it  submitted  .Is  qucstjonraii-e 
response.  Lnfonr.ation  for  making  this 
revisicn  was  provided  lo  the 
Departrnbrit  at  vohfication  and  is 
contai.ied  i.i  the  vefini.'.at;on  exiiibits. 

Department  Po.Miion.  We  agr.*  that 
'  .terest  s^j.:u;d  he  dfiiucti'd  fr!,..i:  \].^: 
d:;.0'iiLt  of  the  equ.iy  mfusicn.  U'e  '":ove 
adjusted  our  calculations  actor  Jir.^1  v. 

Commer.t  3  Petitioners  as^u    that  the 
World  Ek'bt  Tabl**s  (World  Bank 
publication)  used  by  iJie  D^parinei't  ere 
not  appropriate  mtasuremrints  for 
discount  rattjs  in  these  investigations. 
Wci'd  D«b*  Tables  interest  rates  are 
rates  for  public  and  publicly-guaranteed 
debt  in  varsous  currencies.  As  t.n 
alternative,  the  Department  should  use 
a  variable,  U.S.  do;!ar-ba%>d  ra'e  that 
rMfitK-i,';  each  firms'  actual  bom. wing 
exaehanf:e. 

Department  Position  We  disagree 
Fa:t!onor"s  roq'.est  th^at  v.-e  constract    ■ 
company  «ipx;inc  discount  rati  s 
cr,ntravi>nes  the  ranking  cf  dis<.ount 
rates  in  tlie  Department's  Propused 
Regulations.  Section  355.49(b);  2)  of  the 
Proposed  Regulations  estabUslies  the 
hie'-aniiy  of  discount  rates  use  i  with 
recpect  to  vpluing  equity  infusi.ins  over 
time.  The  first  two  disc^Junt  rat  as  in  the 
hierarchy  are  inappropriate  be<.aus€  the 
rt;spondents  were  found  to  be 
uncroditworthy  at  the  time  they 
received  the  equity  infusions.  Therefore, 
to  determine  the  most  appropriate 
discount  rate,  we  have  followed  the 
interest  rate  hierarchy  for 
uncreditworthy  firms  found  in  .secUon 
355  44{b)(6).  We  consider  the  rates  in 
the  World  Debt  Tables  to  be  tha  closest 
proxy  available  for  the  highest  P^xed, 
long-term,  rates  commonly  available  to 
firms  borrovtong  dollars  in  Brazil  They 
represent  rates  for  private, 
nonguaranteed  debt  from  private 


creditor*:.  As  %'dch  they  are  appropriate 
discount  rates  to  use  for  our  equity 
calculations.  In  those  years  that  the 
respondent  firms  were  uncreditworthy, 
we  added  a  risk  premium  stipulated  in 
s^Klicn  355  44ibK6)  of  the  Proposed 
Regulations. 

Comment  4  Petitioners  contend  that 
the  Department  should  reject  its 
preUminary  determination  that  the  IPI 
tax  exemptions  received  by  USIMINAS 
under  the  CD!  program  were  also 
available  to  all  companies  in  Brazil 
imder  Decree-Law  8191.  Petitioners 
contend  that  the  Department's 
verification  report  states  that  lesa  than 
one  percent  of  USIMINAS'  CDI-related 
imports  would  have  been  covered  under 
Decree- Law  8191. 

Department  Position:  In  our 
preliminary  determinaticms,  the 
Department  stated  that,  based  on  the 
information  on  the  record,  the  EPI 
exemptions  received  by  USIMINAS 
under  the  CDI  program  were  available  to 
all  Brazilian  companies  under  Decree- 
Law  8191   At  -.   rifi cation,  the 
Etepartmeut  uetbrmined  that  while 
Decree-Law  8191  does  provide  for 
exemption  from  EPI  on  certain  imports, 
less  than  one  percent  of  the  goods 
imported  by  USIMINAS  under  GDI 
would  have  been  covered  by  Decree- 
Law  8191.  Respondents  have  made  no 
argument  that  benefits  under  these  laws 
are  integrally  linked,  and  there  is  no 
evidence  on  the  record  that  they  are 
integrally  linked;  therefore,  we  have  not 
included  the  industries  benefitting  from 
D.L.  8191  in  our  analysis  of  the 
spt)cificit>  cf  the  CDI  program.  Beui^i>e 
the  CDI  program  was  the  only  program 
which  offered  these  benefits,  and  the 
CDI  program  has  been  determined  to  be 
specific,  we  have  included  the  IP! 
exemption  in  the  subsidy  calculation. 

Comment  5:  Respondents  argue  that 
in  these  investigations,  the  GDI  program 
and  lis  benefits,  including  eligibiUty  for 
residual  benefits,  terminated  prior  to  the 
preliminary  determination.  Therefore, 
they  argue  the  rash  deposit  rate  should 
\-i^  '.tji  «t  zero 

Department  Position  \t  vor. 'ication, 
uhe  G(DB  informed  the  Df  Dartn  '^nt  tiuit 
USIMINAS'  eiigibilitv  fo r* GDI  benefits 
expired  an  September  1,  1992.  However, 
USIMINAS  had  been  granted  CIDI 
h-^nefits  pnor  to  S*^ptember  1,  1992,  for 
iinports  whiuh  would  enter  the  country 
hetww^n  September  1,  I'^^l  and 
December  31.  1992.  The  GOB  ^ranted 
USIMIN.\S  the  right  to  re<>»ive  its 
previously-approved  GDI  heIl^•"■Is 
through  E)ecember  31.  1m'-2   :B<",fi;,.'i*< 
USIMINAS  was  still  rer^^ivin^  rx^T'cfM-; 
until  Dece,mb>er  31,  19^2.  the 
Department  considers  that  tennfils  were 
provided  und^r  GDI  aB^r  the 


preUminary  determinations  in  these 
investigations.  Therefore,  the 
termination  does  not  constitute  • 
program-wide  change  in  accordance 
with  section  355.50(d)  of  the  Proposed 
Regulations,  and  the  cash  deposit  rate 
has  not  been  set  to  zero. 

Comment  6:  Respondents  argue  that 
the  Department  should  not  countervail 
the  IPI  rebate  program,  because  the  IPI 
tax  is  selectively  imposed  by  the  GOB 
on  only  14  sectors  oi  the  Brazilian 
economy,  and  the  rebate  of  that  tax 
merely  places  the  steel  sector  in  the 
seme  position  as  other  sectors  in  Brazil 
Petitioners  argue  that  the  IPI  rebates  do 
constitute  a  non-specific  benefit. 
Petitioners  contend  that  the  industry 
sectors  subject  to  IPI  tax  account  for  i 
major  portion  of  the  Brazilian  economy. 
Therefore,  they  state  it  is  incorrect  to 
suggest  that  a  rebate  of  the  tax  for  the 
steel  industry  serves  to  place  steol  on  an 
even  basis  with  the  rest  of  the  economy. 
The  rebate  of  IPI  tax  is  specifically 
provided  to  the  steel  industry  by  the 
GOB,  and  should  be  countervailed. 

Department  Position:  We  agree  with 
petitioners.  The  program  under 
investigation  in  this  case  is  the  IPI 
rebate  program,  under  which  the  steel 
industry  in  Brazil  receives  a  specific 
subsidy  not  provided  to  other 
industries.  While  other  industries  may 
or  may  not  be  required  to  pay  the  IPI 
tax,  the  GOB  rebates  that  tax  only  to  the 
steel  industry,  and  thus  we  have 
determined  that  the  rebate  is  specific 
and  countervailable.  The  Department 
has  previously  found  the  IPI  rebate 
program  specific  to  the  steel  industry 
(see,  e.g..  Carbon  Steel,  Pipe  and  Tube 
(1992),  and  Leaded  Bar  (1993)).  In  these 
investigations,  respondents  provided  no 
new  information  or  evidence  of  changed 
circumstances  to  contradict  our 
determination  of  spedfidty. 

Comment  7:  Petitioners  state  that  the 
Department,  in  its  preliminary 
determination  in  these  investigations, 
correctly  determined  that  Decree-Law 
2324  provided  countervailable  benefits 
to  USIMINAS  and  GSN  through 
exemptions  of  IPI  and  import  duties  on 
machinery  and  spare  parts,  and  that  the 
Department  should  affirm  this  finding 
in  its  final  determinations. 

Respondents  argue  that  none  of  the 
respondents  in  these  Investigations 
received  coimtervailable  benefits  under 
the  2324  program  durir^   t  •'  !OI. 
Respondents  first  state  tliii  the 
Department  verified  that  COSIPA  did 
not  receive  benefits  under  this  program 
during  the  TOL 

Respondents  state  that  while  the 
imports  for  which  GSN  received  2324 
program  benefits  cleared  Brazilian 
Customs  in  January  1991,  those  imports 
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were  related  ?o  imports  made  in  1990, 
and  therefore  wero  assessbd  and 
exempted  in  1990  Respondents  argue 
that  b<9nof5ts  under  ihis  program  did  not 
accrue  to  CSN  during  the  FOI,  and 
therefore  are  not  ccuntervailable. 

Respondents  also  argue  that  the 
D«paitment  shojld  determine  that 
USIMINAS  did  net  receive 
countervaiiable  benefits  under  this 
program  d'.iring  the  FOI.  L'SIMIN.\S  did 
claim  2324  program  benefits  during  the 
POI.  but  that  cldim  is  ciirrently  being 
di.sputed  by  ihe  GOB  The  legal  position 
of  the  GOB.  as  explained  by 
respondents,  is  that  USIMINAS  was  not 
eligible  for  thes»'  benefits  in  1991. 
Respondents  argue  that,  because  the 
GOB  itself  dispu'es  USLMLNAS's  claim 
to  these  bene.f~its,  the  Department  should 
not  consider  that  a  subsidy  has  been 
■granted, 

Ofpartinent  Position:  In  these  final 
determ.nst;ons,  the  Department  affirms 
its  pr^hminarv  determination  that 
Decree-Law  2324  provided 
countervaiiable  benefits  to  CSN  and 
USIMLNAS  during  the  POI. 

At  venficatiGn,  the  Department 
examined  documentation  which 
showed  that  CS.N's  benefits  did  derive 
from  imports  which  entered  the  country 
in  199C.  However,  because  the  imports 
cleared  B.'aziaan  Customs  in  1991.  CSN 
actually  realized  the  benefit  from  this 
program  during  the  POI.  This  is 
consistent  with  Department  policy 
which  states  that  a  benefit  is  received  at 
the  time  of  the  cash  flow  to  the 
company  from  the  subsidy  program  (see 
section  35  5  48(a)  of  the  Department's 
Proposed  Regulations).  Under  this 
program,  tiie  cash  flow  to  the  company 
from  the  program  occurred  in  1991. 
because  it  is  during  that  year  that  import 
duties  would  have  been  paid,  absent 
this  program. 

The  Drjpartir.er'  also  considers  that 
L'SIMI>-'AS  receiveG  a  benefit  from  the 
2324  program  during  the  POi. 
Respondents'  argument  that  USIMINAS 
and  the  GOB  aae  disputing  the  propriety 
of  the  benefit  is  not  relevant  to  the 
Department  s  determination  of  whether 
a  countervadabie  subsidy  was  received 
by  USIMD»'.\S  However,  because  the 
matter  has  rot  b«tin  resolved  by  the 
Brazilian  judicial  system,  and  there  is  a 
possibility  that  USIMINAS  will 
ultimately  have  to  pay  the  IPI  taxes  and 
import  duties,  we  are  treating  the  non- 
payment as  an  i.itfarest-free  loan.  If  a 
countervaiUng  duty  order  is  issued  in 
these  investigations,  and  if  a  section  751 
administrative  review  is  requested,  we 
will  reexamine  this  issue  in  an 
adm.inistrative  review  pending  the 
resolution  of  this  challenge  in  the 
Brazilian  judicial  system. 


Comment  8:  Petitioners  argue  that  the 
Department  should  develop  a 
benchmark  rate  for  fixed-rate,  indexed 
BNDES  loans  that  is  based  on  U.S. 
dollar  interest  rates  plus  a  spread 
derived  from  each  respondent's  real  cost 
of  U.S.  dollar  borrowings.  The 
Department  found  support  at 
verification  for  comparing  indexed 
loans  with  a  U.S.  dollar-denominated 
benchmark.  The  most  appropriate 
benchmark  is  a  US  pnme-based  rate  for 
COSIPA  and  a  LiBOR-based  rate  for 
CSN  and  USIMINAS.  In  addition,  the 
Department  should  include  a  25  percent 
remittance  tax  in  the  nominal  rate  to 
reflect  the  actual  cost  of  borrowing  U.S. 
dollars  in  Brazil. 

Respondents  argue  that  the 
Department's  Proposed  Regulations 
state  that  the  benchmark  rate  should  be 
fixed  and  that  variable  rates  such  as  the 
U.S.  prime  and  LIBOR  would  violate  the 
criteria  established  in  the  Department's 
regulations.  The  Proposed  Regulations 
are  concerned  with  the  average  cost  of 
long-term  debt  in  the  country  in 
question.  Therefore,  if  the  Department 
decides  to  base  its  discount  rate  on  US. 
dollar  interest  rates,  the  Department 
should  continue  to  use  the  World  Debt 
Tables  referred  to  in  the  preliminary 
determinations.  Respondents  also  argue 
that  U.S.  dollar  financing  obtained  in 
Brazil  will  not  be  subject  to  the  25 
percent  remittance  tax.  The  income  tax 
associated  with  each  loan  depends  on 
the  source  of  the  loan  and  the  particular 
agreements  underlying  some  of  the  loan 
contracts  stipulate  that  the  lending  bank 
will  often  pay  the  tax. 

Department  Position:  As  explained  in 
the  BNDES  Financing  section  of  this 
notice,  we  learned  at  verification  that 
^NDES  regularly  sets  the  interest  rates 
to  be  charged  on  fixed-rate,  long-term 
indexed  cruzeiro  loans  based  on  long- 
terra  rates  for  U.S.  dollars.  Moreover, 
there  are  no  long-term  rates  for  cruzeiro 
loans  whether  or  not  they  are  indexed. 
It  is  reasonable  and  consistent  to 
convert  indexed  BNDES  loans  into  U.S. 
dollars  and  to  use  a  U.S.  dollar 
benchmark.  While  petitioners  have 
noted  the  logic  and  consistency  of  this 
approach  based  on  a  reading  of  the 
information  in  the  record,  we  disagree 
with  their  argument  for  a  company- 
specific  benchmark. 

For  uncreditworthy  firms,  the  first 
preference  for  a  benchmark  for  a  fixed- 
rate  loan  under  section  355.44(b)(6)  of 
the  Proposed  Regulations  is  the  highest 
long-term  fixed  interest  rate  commonly 
available  to  firms  in  the  country  in 
question.  In  the  case  of  Brazil,  the 
Department  has  relied  on  the  World 
Bank  because  that  was  the  only  source 
found  during  the  course  of  these 


investigations  which  pubUshed  interest 
rates  on  long-term  dollar  lending  in 
Brazil.  Of  all  the  US  dollar  rates 
published  in  the  World  Bank's  Debt 
Tables,  the  highest  rates  are  those  for 
private,  nonguaranteed  debt  from 
private  creditors  lending  VS.  dollars  in 
Brazil.  Absent  the  availability  of  any 
other  source  providing  statistics  on  the 
interest  rates  charged  in  Brazil  on  long- 
term  U.S.  dollar  lending,  v.e  are  using 
the  highest  interest  rates  published  in 
the  World  Bank's  Debt  Tables. 

Furthenv,ore,  in  our  view  it  is  not 
appropriate  tc  move  outside  of  Brazil, 
such  as  to  the  U.S.  l-jndmg  market  as 
suggested  by  petitioners,  in  search  of 
another  dollar-based  benchmark.  This 
decision  is  basad  on  several  specific 
^acts  unique  to  tliose  Brazilian 
investigations.  Both  BN'DES  loans  and 
equity  infusions  were  originally 
provided  in  cruzeiros,  but  because  of 
persistent  hyperinfiation  over  the  last 
decade  they  were  converted  into  U.S. 
dollars  for  purposes  of  calculating  the 
benefits  conferred  by  these  programs. 
Therefore,  tecau.se  we  have  converted 
the  loans  and  equity  infusions  into 
dollars  for  purposes  of  our  calculations, 
we  do  not  consider  it  appropriate  to 
search  outside  of  Brazil  for  a 
benchmiark.  In  our  view,  only  in-country 
dollar  rates  acniraieiy  reflect  the  unique 
factors  involved  in  lending  dollars  in  a 
hyperinflationary  economy.  These 
factors  are  pre.sumably  accounted  for  in 
the  dollar  interest  rates  available  within 
Brazil,  but  ore  not  reflected  in  interest 
rates  on  dollar  lending  within  the 
United  States.  Therefore,  due  to  these 
economic  conditions  which  are  unique 
to  Brazil,  it  would  be  inappropriate  to 
move  to  the  U.S.  market  for  our  dollar 
benchmark. 

Regarding  the  remittance  tax,  we 
found  no  evidence  at  verification  that 
such  a  tax  is  levied  in  Brazil.  An 
examination  of  the  verified  loan  lists 
submitted  by  the  respondents  shows 
that  the  remittance  tax  vncS  not  required 
on  U.S.  dollar  borrowings  in  Brazil  from 
either  BNDES  or  private  commercial 
banks.  Therefore,  we  do  not  find  it 
appropriate  to  account  for  that  tax  when 
constructing  our  benciimark. 

Accordingly,  we  determine  that  the 
World  Bank's  Debt  Table  rates  are 
appropriate  representations  of  "the 
highest  long-term  fixed  interest  rate 
commonly  available  to  firms  in  the 
country."  For  those  years  that  the 
respondents  were  found  to  be 
uncreditworthy  we  have  also  included  a 
risk  premium. 

Comment  9:  Petitioners  argue  tliat  the 
Department  must  include  FLNAME 
loans  as  part  of  its  analysis  of  the 
countervailability  of  the  BNDES  lending 


Federal  Register  /  Vol    58,  No.   130  /    Friday 


uj\   y, 


1993   /  Notices 


37J(JJ 


system.  FINAME  financing  is  an  Integra! 
part  of  BNTDES  preferflntial  provision  of 
c.flrita!  to  the  steel  industry'. 

Respondents  aryvip  tlia!  allejjaticns 
rt:'garding  dirert  iernhng  bv  BNDES  do 
not  pertain  to  FINA,ME,  cr  any  other  of 
the  various  separate  and  distiii.l 
lending  programs  of  BNDES.  The 
Depanment  has  alw,ivs  investigated 
P'INA.ME  sep'irsteiy  and  has  al.vays 
found  it  to  be  nonccuntorvaiiahie.  See, 
e  g..  Construction  Carting,  (1986).  Tool 
Steel,  (1986);  Wire  Rad,  (1^82^ 
Appropriately,  the  Ctepartn\ent  did  nut 
f..>para;ely  sobrit  inforu;,at)i)n  n-garding 
FLN',\iME  lending. 

Department  Position:  We  disagree 
with  petitioners.  It  has  been  the 
Department's  p-sc.lice  to  treat  loan 
programs  administered  bv  these  sub- 
agencies  as  separate  programs.  The 
Department  d;d  not  initiate  an 
investigation  of  the  lending  of  BNDE.S 
S'jb-agencios  BNDESPAR  and  FINAME 
because,  unlike  the  infc-rmation 
provided  regarding  long-term  BNDES 
loans,  no  arg'.mient  or  evidence 
ri:>garding  the  steel  sector's  share  of 
borrov.-ing  from  these  siib-agenries  was 
provided  in  the  petition.  Thus,  fh^re 
was  no  new  inform-ation  in  the  petition 
that  would  have  Iwd  the  Dt^partment  to 
reexamine  the  noncountervailability 
determinations  cited  by  respondents 

Comment  JO;  Respondents  argue  that 
the  question  of  disproportionate  use 
must  be  analyzed  on  a  c^se-byca.se 
basis  and  is  not  subject  to  a  simple 
mathematical  test  that  would  apply  to 
all  cases.  Doing  otherwise  would  be 
analyzing  disproportionate  use  m  the 
extreme  abstract  with  no  consideration 
cf  the  program  or  policy  being  analy7.ed. 
There  is  no  authority  or  logic  f  u  the 
proposition  that  the  analysis  of  whether 
a  benefit  is  disproponionally  provided 
to  a  specific  industry  should  ignore  the 
nature  of  the  allegtKl  benefit. 
Particulerly  in  this  case,  development 
banks  sucli  as  BNDES  should  be  given 
such  ca.ie-by-case  analysis.  Bunciiing  or 
spikes  in  the  distribution  of  benefits 
may  be  justified  given  the  natural  course 
of  economic  development  Presumably, 
in  the  absence  of  other  evidence,  the 
market  is  the  ultimate  allocator  of 
benefits  rather  than  the  govemmenl. 

Department  Position:  Respondents' 
basic  premise  is  that  if  a  program 
provides  specific  benefits  to  se:e<::ted 
industries  due  to  the  inherent  nature  of 
the  program  or  the  inherent  needs  of  the 
recipients  of  the  benefits  under  the 
program,  then  the  program  should  not 
be  found  countervailable.  This  analysis 
is  untenable  and  has  been  explicitly 
overturned  by  the  Department  in  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Carbon  Black 


from  Mexico,  51  FR  30,185  (19861.  ar.d 
Fiaai  Countervailing  Duty 
Determination:  Certain  Softwo'.>d 
Lumber  Prfiducts  from  C-a,:iada,  57  FR 
22570.  22582  (1992) 

We  dn  agree,  however  wi'h 
respondents'  statement  that 
disproportionate  use  should  b»'  analyz/^d 
on  a  case-bv-c;i,s#  basis  Our  analysis  in 
this  r-ase  shnws  thnt  for  the  years  1975 
through  1986.  the  steel  industry-  whs  the 
single  largest  recipient  of  BNDKS 
It-nding.  The  sloel  industry  rwM\"('i 
t'.vo-and-fl-haif  times  more  los::*.  ..■■,,*^■r 
Lliis  pn^gram  tiian  the  .serond  i^.r^'si 
industrial  recipient  of  BNDES  funds. 
The  steel  indu.stry  received  more  in 
BNDES  financing  than  the  total 
financing  pro\  ided  to  either  the 
development  of  electricuy  or 
infrastructure  in  Brazil.  It  is  based  on 
t^  is  r^ise-speafic  analysis  that  we  find 
PNDES  lending  di.sproportionate  to  the 
.stef!  industry 

Comment  11  KHspondent  argues  that 
neither  the  purcjia&e  nor  the  use  of  the 
Praia  Mole  Port  conferred  h 
countervailahlt?  subsidy  to  L'.S;.MI.\..*i'-i 
The  sale  of  Praia  Mole  was  a  fe,'-v  ..J.!*' 
arm's-length  sale  based  on  market 
considerations.  The  financing  terms 
available  to  USIMINAS  were  not 
preferentiti!  Tlie  Department's  use  of  an 
"overnight  '  rale  (a  daily  rate)  as  a 
benchmark  is  unreasonable  for 
rompanson  to  an  eig})l-y6ar  loan.  The 
fnt^s  pr  id  by  USIMINAS  for  the  use  of 
!he  port  did  not  confer  a  benefit. 

PelitiontT  argues  that  because  the 
interest  rate  on  the  loan  used  to 
purchase  Praia  Mole  was  txilow  the 
Department's  benchmark,  the 
Depart.ment  correctly  found  the  terms 
preferential  and  therefore 
countervaiiahle.  In  the  absence  of 
preferred  information  regarded 
benchmarks,  the  Department  was 
correct  in  choosing  a  short-term  interest 
rate  for  its  benchmark  in  accordance 
with  practice  and  the  Proposed 
Regulations. 

Depanment  Position:  Section 
355  44(1))(2)  of  the  Proposed  Regulations 
state  that  the  Department  must  take  into 
account  any  deferral  of  principal 
repayments  or  interest  payments  on  a 
loan.  Unless  such  deferral  is  a  normal  or 
customary  lending  practice  in  the 
country  in  question,  the  deferral  of 
principal  or  mterest  provides  a 
countervailable  benefit  to  Lhe  exte-it  Mial 
the  deferral  results  m  a  total  lotn 
repayment  that  is  less  than  tiie 
repayment  would  have  'been  i.\  tiie 
absence  of  the  deferral.  U'h.'e  v,e  find 
no  evidence  that  grace  periods  on 
repayment  of  local  currency  loans  were 
the  normal  or  customary  lending 
practice  in  Brazil,  the  ir.fere<>t  on  the 


loan  began  accruing  from  the  df>tt'    f  -  r  • 
loan  contract  in  1990.  Therefore,  UiO 
grace  period  itself  bestows  no  benefit 
However,  as  long  as  the  interest  rate  on 
the  purchase  agreement  is  preferential 
in  relation  to  our  benchmark.  • 
coimtervailable  benefit  accrues  to 
USIMINAS  every  time  it  makes  an 
interest  payment 

Regarding  the  benchmark,  since 
USIMINAS  was  creditworthy  in  1990. 
.>  e  followed  the  hiwarchy  for 
creditworthy  firms  established  in 
section  355. 44(b)(4)  of  the  Proposed 
Regulations.  The  first  five  Vmii.  :  it  arks 
in  the  hierarchy  are  long-tenn  t alios. 
Long-term  rates  for  cruzeiro  loans  are 
not  available.  Therefore,  we  ar'  vf  ^i  c  *- 
sixth  preferred  rate  in  the  lot^  it  r  n. 
fixed-rate  hierarchy  which  is  a 
benchmark  based  on  the  "predominant 
source  of  short-term  financing  in  the 
country  in  question."  The  predominant 
source  of  short-term  financing  in  Brazil 
in  1990  was  the  "overnight"  rate. 
Monthly  averages  for  overnight  ra :.  s  ir. 
published  in  Conjuntura  Econoii.;i^,  a 
private  Brazihan  statistical  pubLication. 
Since  "overnight"  rates  are  1 1   ;  .  i  n^i  i 
rates,  we  use  the  same  deflai   r  i;,av\ 
apphed  to  USIMINAS'  loan  to  derive  a 
real  "overnight"  rate  to  use  as  our 
benchmark. 

The  benchmark  derivation  for  this 
indexed  cruzeiro  loan  is  diffwent  frr  m 
our  treatment  of  indexed  BNMIS  IcflU* 
which  were  converted  into  U.S.  dollars. 
As  explained  in  both  the  BNDES 
Financing  section  and  an  earlier 
comment,  BNDES  indexed  loans  were 
converted  into  U.S.  dollars  because  rales 
set  by  BNDES  were  usually  based  on 
U.S.  dollar  rates.  In  this  instance,  there 
is  no  information  that  the  interest  rate 
charged  by  SIDERBRAS  in  the  purchase 
agreement  is  based  on  U.S.  dollar 
interest  rates.  Therefore,  we  used  the 
"overnight"  rate  because  it  is  consistent 
with  the  benchmark  hierarchy 
prescribed  by  the  Proposed  Regulations. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followec  !;enuard 
verification  procedures,  including 
meeting  with  government  end  company 
officials,  examination  of  rv>  v,'int 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 
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Suspeniion  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  US  Customs  Ser-ice  to 
suspend  Liquidation  of  all  entr.es  of 
certain  steel  products  from  Brazil, 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7,  1992.  the  date  of 
pubhcabon  of  cur  preliminary' 
determinations  in  the  Federal  Register 
These  final  countervailing  duty 
determinations  were  aligned  wi-h  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  506  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  ActJ. 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  mere  than  120 
days  without  final  affirmative 
determinations  of  subsidy  and  ir.jur; 
Therefore,  we  instructed  tho  US. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  en  the  subject 
merchandise  entered  on  or  after  .^pril  6, 
1993.  but  to  continue  the  suspension  of 
liquidation  of  al!  entries,  or  wTthdrawi! 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entertjd  btf.veen 
December  7. 1992,  and  April  6,  1993. 
We  will  reinstate  suspension  of 
hquidation  under  section  703(d)  of  the 
Act,  if  the  International  Trade 
Commission  (ITC)  issues  final 
affirmative  injury  determinations,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below, 


;ir  5«rc»m; 


I 


UMI 


Certajfi  hot-rolled  car- 
bon steel  flat  prod- 
ucts: 

Country-wkJe  ~ 

USIMINAS 

CSN „... 

COSIPA 

Certain  cold-rolled  car- 
bon steel  flat  prod- 
ucts: 

Coontry-wkJe  

USIMINAS 

CSN 

COSIPA 

Certain  co«T06»on-res4St 
ant  cartxx^  steel  nat 
products: 

Country-¥»i<le  

Certain  cut-to-l«ngt^ 
carton  steel  plate 

Country-wKle 

USIMINAS 

COSIPA 


Nat  sutK 
SiOy  rate 


30  39 

5  71 

3C39 

44  66 


21  24 

571 

30  39 

44  56 


30  39 


21  84 

6  07 
44  66 


Deoosrt 
rale 


30  36 

5  52 

30  36 

44  36 


21  04 

5  52 

30  36 

44  36 


30  36 


21  61 

5M 

44  36 


rrC  Notification 

In  accordance  with  section  705(c)  of 
the  Act,  we  wsil  notify  the  FTC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonpnvileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
propnetaPr'  information  in  our  files. 
provided  th**  ITC  conf!,rms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Se<;retary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  materia! 
Injury,  or  threat  of  material  injury  does 
not  exist,  these  prcKsedings  v^ll  be 
terminated  and  ail  estimated  duties 
deposited  or  securities  posted  as  a  resiilt 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled,  if,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  counter-'ailing  duty 
orders,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  Brazil. 

Return  or  Destruction  of  Proprietary 

Informatiun 

This  notice  serves  as  the  only 

reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  Lheir  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355, 34(d), 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671(d)  and  19  CFR  355, 20(a)(4)). 

Datpd   June  21, 1993. 
Joseph  A.  Sp«triiii, 

Acting  Assistant  Secretary  for  Import 

Administration. 

fFR  Doc.  93-15631  Filed  7-8-93;  8:45  am) 
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Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  France 

AGENCY:  Import  Administration. 

International  Trade  ,\dministration. 
Department  of  Commerce. 
EFFf  CTTVE  DATE:  July  9.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Anne  Osgood  or  Susan  Strumbel,  Office 
of  Countervailing  Investigations.  U.S. 
Department  of  Commerce,  room  3099, 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington,  DC  20230;  telephone 


(202)  482-0167  or  482-1442. 
respectively. 

FINAL  DETERMINATIONS 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1671).  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  France  of  certain  steel  products 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  these 
preliminary  determ.inations  in  the 
Federal  Register  on  December  7.  1992 
(57  FR  57785),  the  following  events 
have  occurred. 

On  December  15,  1992.  we  issued  a 
supplemontaL/derlciency  questionnaire 
to  the  Government  of  France  (GOF)  and 
Usinor  Saciior.  On  January  11,  1993,  we 
received  a  response  to  this 
questionnaire.  In  response  to  our  letter 
of  January  13.  1993.  we  received 
additional  information  concerning  the 
sales  value  of  French-produced 
merchandise  on  January  22,  1993.  In 
addition,  on  January  22. 1993.  we 
received  information  from  respondents 
to  clarify  the  record  on  certain  issues. 

We  conducted  verification  of  the 
responses  submitted  on  behalf  of  the 
GOF  and  Usinor  Saciior  from  January  25 
through  February  3.  1993. 

On  March  8. 1993.  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

On  April  6.  1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below). 

Country-specific  case  and  rebuttal 
briefs  were  submitted  on  April  19  and 
April  22.  1993,  respectively,  by 
petitioners  and  respondents.  In 
addition,  we  received  general  issues 
case  and  rebuttal  briefs  on  April  28  and 
May  3,  1993,  from  petitioners  and 
respondents.  A  country-specific  hearing 
was  held  on  April  23,  1993  and  the 
general  issues  hearing  was  held  on  Mav 
5  and  6,  1993.  On  May  26,  1993,  we 
returned  to  both  petitioners  and 
respondents  certain  information 
submitted  in  their  respective  case  briefs 
because  it  constituted  untimely 
presented  factual  information. 
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Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise,  as 
descnbed  in  the  Scope  Appendix 
attached  to  the  Final  Affirmative 
Countervailing  EKity  Determination: 
Certain  Steel  Products  from  Austria;  (1) 
Certain  hot-rolled  carbon  steel  flat 
products;  (2)  certain  cold-rolled  carbon 
steel  flat  products,  (3)  certain  corrosion- 
resistant  carbon  steel  flat  products;  and 
(4)  certain  cut-to-length  carbon  steel 
plate. 

Injury  Test 

Because  France  is  a  "country  under 
tlie  Agreement"  within  the  rrieaning  of 
section  701(b)  of  the  Act  (19  U  SO. 
1671(b)),  the  U.S.  International  Trade 
Commission  (ITC)  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  France 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  21, 
1992,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
a  U.S.  industry  is  being  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  from  France 
of  the  subject  merchandise  (57  FR 
38064). 

Respondents 

The  GOF  and  the  Commission  of  the 
European  Communities  are  respondents 
for  each  class  or  kind  of  merchandise 
subject  to  these  investigations,  Usinnr 
Sacilor  is  the  only  respondent  company 
for  each  class  or  kind  of  merchandise 
subject  to  these  investigations. 

Corporate  History 

At  the  end  of  1986,  Usinor  and 
Sacilor,  which  previously  had  been 
stated-owned  corporations,  were  merged 
into  a  single  holding  company  called 
Usinor  Sacilor. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and 
comments  by  interested  parties,  we 
determined  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries,  were  not  case-specific  but 
rather  general  in  nature.  \Ve  included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Issues; 

•  Privatization  Issues; 


•  Restructuring  Issues; 

The  comments  submitted  by 
interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department's  positions  on  each  an^ 
addressed  in  the  General  Issues 
Appendix  whirii  is  attached  to  the  Final 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria 
which  is  published  concurrently  with 
this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 

determinations,  the  period  for  which  v:f 
are  measuring  subsidies  (the  ppriiid  of 
investigation  ('"POl")}  is  calendar  year 
1991.  which  corresponds  to  the  fiscal 
year  of  Usinor  Sacilor 

Equityworthiness 

Petitioners  alleged  that  Usinor. 
Sacilor,  and  Usinor  Sacilor  were 
unequityworthy  from  1982  through 
1991.  Therefore,  any  equity  infusions 
received  dunng  tliose  years  were 
provided  on  terms  inconsistent  with 
commercial  considerations 

The  Department  has  previously 
determined  that  Usinor  and  Saalor 
were  unequitj-worthy  for  tlie  years  1979 
and  1982  in  Final  Affirmative 
Countervailing  Duty  Determin6!,i:.r> 
Certain  Steel  Products  from  France,  4^ 
FR  39332  (September  7,  1982)  (Certain 
Steel).  In  these  current  investigations, 
respondents  did  not  provide  nor  did  we 
verify  any  information  regarding 
Usinor's  and  Sacilor's  financial  position 
for  these  years  that  would  lead  us  'o 
reverse  our  earlier  finding 

Also,  respondents  have  nut  provided 
any  information  to  show,  nor  have  they 
argued,  that  Usinor  and  Sacilor  were 
equity-worthy  dunng  the  entire  1979 
through  1985  penod.  Therefore,  for  the 
reasons  stated  in  our  preliminary 
determinations,  we  continue  to  find  that 
Usinor  and  Sacilor  were 
unequityworthy  in  those  years. 

With  respect  to  the  period  following 
1985.  we  have  considered  comments 
raised  by  both  petitioners  and 
respondents  concerning  our  preliminary 
finding  that  Usinor  Sacilor  was 
unequityworthy  from  1986  to  1988  and 
equityworthy  during  1991.  Based  on  our 
analysis,  we  continue  to  detemiine  that 
Usinor  Sacilor  was  unequit\-worthy  in 
1986  through  1988,  and  equit\-worthy  in 
1991. 

Respondents  have  argued  that  thev 
were  equityworthy  beginning  m  l^aE 
through  1991,  However,  becau.se  iht-re 
were  no  infusions  in  1989  and  199(1  we 
need  not  determine  whether  Usinor 
Sacilor  was  equityworthy  in  those  years. 


P-espondent.e  ar^i.e 
Depart  merit's  preiin. 
ignored  ^hf  f]::v.  s  ;■  rt 


'.';a!  the 
ia'%  f.ncung 
'^[•wi  ;s  for  future 
I  .ing  to 

rt:'s;,M. ;,,,;»':. is,  ;:,«  Df;-.ir"--;rMit  focused  on 
past  performance  without  taking  Into 
consideration  the  restructuring  and 
consolidation  activities  of  the  company 
and  the  cyclical  downturn  N- : ;  ; 
experienced  by  the  steel  ind  u  s;  r \    We 
have  addressed  this  issue,  as  well  as 
respondents'  arguments  regarding  the 
owrner-investor  viewpoint  and 
conversion  of  past  investments,  in  the 
Equityworthiness  section  of  the  General 
Issues  Appendix. 

When  oetermining  whether  • 
.  umpany  is  equityworthy  in  a  particular 
year,  it  is  the  Department's  practice  to 
evaluate  the  company's  financial 
performance  over  the  three  years  prior 
to  the  year  in  which  the  infusion  was 
provided.  Therefore,  to  evaluate 
whether  Usinor  Sacilor  was 
equityworthy  beginning  in  1986.  we 
have  evaluated  the  financial  position  of 
Usinor  and  Sacilor  three  years  prior  to 
each  year  in  which  investments  were 
made. 

Usinor,  Sacilor.  and  Usinor  Sacilor 
reported  substantial  losses  in  each  year 
until  1987.  Stockholders'  equity  was 
negative  in  every  year  except  1986. 
Accordingly,  certain  financial 
indicators,  such  as  rate  of  return  on 
assets  and  equity  and  profit  margin  on 
sales,  were  negative  until  1987.  In  1988, 
Usinor  Sacilor  reported  positive  rates  of 
return  on  assets  and  equity,  profit 
margin  on  sales,  and  a  positive  debt  to 
equity  ratio.  However,  given  its  history 
of  losses  and  poor  financial  condition  in 
the  years  preceding  1988,  we  cannot  say 
that  Usinor  Sacilor  was  equityworthy  in 
1988.  Therefore,  we  determine  that 
Usinor.  Sacilor,  and  Usinor  Sacilor  were 
unequityworthy  in  1986  through  1988. 

Respondents  have  argued  that 
earnings  before  interest,  taxes  and 
depreciation  (EBITD)  is  an  important 
measure  of  the  equityworthiness  of  a 
company.  Respondents  maintain  that  a 
potential  investor  may  view  strong  gains 
in  EBFID  as  a  positive  indicator  that  a 
company's  restructuring  efforts  are 
paying  off.  In  addition,  according  to 
respondents,  investors  may  be  less 
concerned  with  net  income  if  they  can 
see  that  the  company  is  actively 
working  toward  retiring  debt  and 
unproductive  assets. 

However,  as  we  stated  in  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  France  58  FR  6222  (January  27, 
1 993)  (Lead  and  Bismuth^  '^'f^  are  not 
persuaded  that  EBITD  is  !i.<-  i,«st  means 
of  measuring  the  rate  of  return  on 
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equity  V»'hile  potential  investors  rridv 
considar  EBITTJ,  it  iS  nol  as  acrurarn  a 
rt^flectior  of  the  potential  return  on 
mvestjT.ent  as  a  .TifiasuTe  whjch  is  net  of 
.nt-*re-.t,  taxes,  ar.d  depre<:iatiQn,  i.e.,  net 
mc-jnie  The  Dttpa.-tment  considers  that 
'he  r.et  ..icoaie  of  a  company,  not 
EBITD.  rePlacts  the  amount  which 
w    .'d  poteritia!lv  accrue  to  the  benefit 
oi'  ';ie  s;;arvhold»rs.  For  these  reasons, 
A^  have  rel'ed  upiTn  tiie  companies' 
r  '-.m  on  ass-^'Ls  and  return  on  equity, 
ca.i  „.£-'d  as  net  inrcme  divided  by  the 
assets  a:.  J  average  shareholder's  equity, 
rt'snectively. 

f  r".  t  cn^^rs  have  observed  that  most  of 
the  -etic5  usad  by  the  Department  to 
e.a  _iate  equityworthiness  [e.g..  current, 
quick,  debt-to-equity,  profit  margin, 
etc.).  deteriorated  over  the  penod  1988 
through  1990,  despite  Usinor  Sacilor's 
two  profitable  years  in  1988  and  1989. 
Therefore,  according  to  petitioners. 
Usinor  Sacilor  could  not  have  attracted 
equity  capital  in  1991. 

Two  measures  of  Uquidity.  the  current 
ratio  and  quick  ratios,  indicated  that  the 
firm  was  sufficiently  ab'ie  to  meet  its 
short-term  obligations  during  the  period 
1988  and  1991.  However,  petitioners 
maintain  that  the  decline  in  Usinor 
Sacilor's  limes-interest  earned  ratio 
indicates  that  the  firm  was  barely  able 
♦o  meet  its  interest  payments. 
Respondents  point  out,  however,  that 
this  ratio  is  below  normal,  particularly 
with  respect  to  1991 ,  because  of  the 
-estructuring  undertaken  by  Usinor 
Sacilor 

Petkioners  also  argue  that  although 
there  was  a  global  upturn  in  the  steel 
cycle  from  1988  through  1990,  which 
allowed  Usinor  Sacilor  to  increase  its 
net  sales,  its  profit  on  those  sales 
derlined  P.espondents  answer  that  if 
paiitioners  had  calculated  the 
;r' •^.tah  I  •;■  r^'-    s  using  EBITD,  they 
V,  juld  Hnd  iha'.  ire  ratios  were  very 
good  for  these  years.  Further, 
respondents  argue  that  although  Usinor 
Sacilor  posted  a  loss  in  1991,  it  was  due 
;o  a  la-T^e  restructuring  charge  taken  in 
th^t  year 

We  agree  with  petitioners  that 
al'nnuijh  till-  company  reported  positive 
rnt-s  of  r-!turn  on  both  assets  and  equity 
fur  It^e?  through  1991,  the  financial 
position  of  the  f.rm  weakened  yearly. 
Hnw^vBT  we  do  not  believe  that  the 


f,— , 


s  fiPianciai  position,  as  indicated  by 

the  r-3'.os  da'-.ri^  t.n«se  years,  was  such 
;hdt  It  v,ou'.<i  [.(,*  THj  able  to  attract 
1' '. "stment  Rr^'m  s'.r.fiiysis  only  provides 
d    snapshot"  of  ri^'^  f.  .lancial  position  of 
■he  firn'.  at  a  particular  point  in  time. 
VVh  ie  that  snepshot  is  '.mportant.  it 
.c.  :st  he  wei?,h»tl  ai^snst  evidence 
■     urdng  the  fu*  jr''  prospects  of  the 
i.pany. 


In  these  investigations,  we  have  su(.h 
evidence — a  report  of  an  analysis  of 
Usinor  Sacilor  performed  by  an 
independent  Swias  consuiting  firm  The 
Swiss  consulting  firm  was  hired  by  the 
European  Commission  to  evaluate 
Credit  Lyonoais'  proposed  acquisition 
of  20  percent  of  Usinor  Sacilor's  voting 
stock.  The  European  Commission 
ordered  the  study  to  determine  whether 
the  proposed  investment  by  Credit 
Lyonnais  was  one  that  a  prudent 
investor  would  make,  and  whether 
Credit  Lyonnais  was  paying  a  fair  price, 
in  accordance  with  the  Eiiropean 
Communities'  State  Aids  Code. 

Petitioners  contend  that  the  Swiss 
consulting  report  is  error-ridden, 
fundamentally  biased,  and  that  it  fails  to 
establish  that  a  reasonable  investor 
would  have  provided  capital  to  Usinor 
Sacilor.  We  disagree.  We  find  the  Swiss 
consulting  report  to  be  reliable  and 
probative.  Due  to  the  proprietary  nature 
of  this  report,  we  have  set  out  our 
evaluation  of  the  arguments  with 
respect  to  this  report  in  a  separate 
memorandum  to  the  file. 

Thus,  in  considering  Usinor  Sacilor's 
potential  to  generate  a  reasonable  rate  of 
return  within  a  reasonable  period  of 
time,  we  have  looked  to  both  the 
relevant  financial  data  and  the  Swiss 
consulting  report.  On  that  basis,  we 
have  concluded  that  Usinor  Sacilor  was 
equityworthy  in  1991.  For  further 
discussion  of  our  equityworthiness 
analysis  and  our  analysis  of  the  Swiss 
Consulting  Report,  see  Memorandum  to 
File,  dated  )une  21,  1993.  regarding  \he 
Evaluation  of  Usinor  Sacilor's 
Equityworthiness  and  Creditworthiness, 
on  file  in  the  Central  Records  Unit 
(Room  B-099  of  the  Main  Commerce 
Building). 

Creditworthiness 

In  our  preliminary  determinations,  we 
found  Usinor  Sacilor  to  be 
uncreditworlhy  during  the  years  1978 
through  1989.  Respondents  have  not 
challenged  this  finding  nor  have  they 
provided  any  information  for  the  record 
that  would  lead  us  to  reach  a  different 
conclusion  for  the  period  1978  through 
1981.  Therefore,  for  purposes  of  these 
final  determinations,  we  determine  that 
Usinor  and  Sacilor  were  uncreditworthy 
in  the  years  1978  through  1981. 

Based  on  our  analysis  of  certain 
liquidity  ratios  and  debt  ratios,  i.e., 
current  and  quick,  times  interest  earned, 
long-term  debt,  and  d^bt-to-equity,  we 
continue  to  determine  that  Usinor. 
Sacilor,  and  Usinor  Sacilor  were 
uncreditworthy  during  the  years  1982 
through  1988.  In  reaching  this 
determination,  we  evaluated  financial 


dfila  for  the  thr'?e  years  prior  to  each 
year  in  whirii  borrowings  were  made. 

For  the  period,  1^79  through  1987, 
Usinor,  Sacilor.  and  Usinor  Sacilor 
consistentiy  incurred  substantial  losses. 
As  Q  resuU,  tha  interest  ratios  were 
negative  and  the  liquidity  ratios 
indicated  that  the  companies  may  have 
had  difficulty  in  meeting  their  short- 
term  obligations.  Moreover,  Usinor  and 
Sacilor  reported  net  losses  in  each  of 
these  years  Therefore,  we  find  Usinor, 
Sacilor,  and  Usinor  Sacilor  to  be 
uncreditworthy  from  1982  through 
1988. 

The  picture  began  to  change,  however 
in  1988.  Usinor  Sacilor  reported  a  profit 
in  that  year,  as  well  as  in  1989,  and 
1990.  Ill  addition,  the  limes-interest 
earned,  long-term  debt,  and  debt-to- 
equity  ratios  indicated  that  Usinor 
Sacilor  was  in  a  position  to  cover  its 
interest  obligations,  and  had  improved 
its  debt  structure.  Based  on  this,  we  find 
Usinor  Sacilor  creditworthy  for  the 
years  1989,  1990.  and  1991.  For  further 
discussion  of  our  creditworthiness 
analysis  and  our  analysis  of  the  Swiss 
Consulting  Report,  see  Memorandum  to 
File,  dated  June  21. 1993,  regarding  the 
Evaluation  of  Usinor  Sacilor's 
Equityworthiness  and  Creditworthiness, 
on  file  in  the  Central  Records  Unit 
(Room  B-099  of  the  Main  Commerce 
Building). 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  France  of  certain  steel 
products  under  the  following  programs. 
The  analysis  provided  below  applies 
equally  to  each  of  the  four  classes  or 
kinds  of  merchandise. 

1.  Equity  Infusions 

Loans  with  Special  Characteristics 
(PACS):  A  plan  was  agreed  upon  in  1978 
to  help  the  principal  steel  compani^, 
Usinor,  Sacilor,  Chadllon-Neuves- 
Maisons.  and  their  subsidiaries, 
restructure  their  massive  debt.  This  plan 
entailed  the  creation  of  a  steel 
amortization  hind,  celled  the  Caisse 
d'Amortissem.ent  pour  I'Acier  (CAP A), 
for  the  purpose  of  ensuring  repayment 
of  funds  borrowed  by  these  companies 
prior  to  June  1,  1978.  In  accordance 
wi'h  the  rtistructunng  plan  of  1078, 
bonds  previously  issued  on  behalf  of  the 
steel  companies  and  pre- 19 78  leans 
from  Credit  National  and  Fonds  de 
Developpement  Economique  et  Social 
(FOES)  were  converted  into  "loans  with 
special  characteristics,"  or  PACS  As  a 
result  of  this  process,  the  steel 
companies  were  no  lori^r  liable  for  the 


UMI 


Federal  Register   '   Vol    58,  No    130    '  Fridav    Tuly  9,  1993  /  Notices 


loans  and  bonds,  but  did  take  on  PACS 
obligations. 

Respondents  argue  that  PACS  were  an 
instrument  akin  to  redeemable 
subordinated  nonvoting  preferred  stock. 
PACS  would  be  included  in 
shareholders'  equity  on  the  balance 
sheet,  and  had  the  following 
characteristics:  (1)  A  symbolic  0.10 
percent  remuneration  for  the  first  five 
years  and  1,0  percent  thereafter;  (2)  no 
repayment  schedule,  but  in  the  event 
the  steel  companies  became  profitable, 
the  PACS  holders  could  elect  to  redeem 
their  PACS  or  share  in  profits  according 
tc  a  predetermined  formula;  and  (3) 
PACS  were  subordinated  to  all  but  the 
common  stock. 

hi  1978,  Usinor  and  Sacilor  converted 
21.1  biUion  French  francs  (FF)  of  debt 
into  PACS.  From  1980  to  1981,  Usinor 
and  Sacilor  issued  FF8.1  billion  of  new 
PACS.  PACS  in  the  amount  of  FF13.8 
billion,  FF12.6  billion  and  FF2.8  billion 
were  converted  into  common  stock  in 
1981, 1986  and  1991,  respectively. 

For  the  reasons  discussed  in  the 
Equity  section  of  the  General  Issues 
Appendix,  we  have  determined  that 
PACS  were  debt,  rather  than  equity, 
when  Issued.  Fonds  d'Intervention 
Sidenirgjque  (FISjThe  1981  Corrected 
Finance  Law  granted  Usinor  and  Sacilor 
the  authority  to  issue  convertible  bonds. 
The  FIS,  or  steel  intervention  fund,  was 
created  by  a  decree  of  May  18, 1983,  in 
order  to  implement  that  authority. 
Usinor  and  Sacilor  issued  convertible 
bonds  to  the  FIS,  which,  in  turn,  with 
the  GOF"s  guarantee,  floated  bonds  to 
the  public  and  to  institutional  investors. 

In  1983, 1984,  and  1985,  Usinor  and 
Sacilor  issued  convertible  bonds  to  the 
FIS.  These  FIS  bonds  were  converted  to 
common  stock  in  1986  and  1988. 

For  the  reasons  discussed  in  the 
Equity  section  of  the  General  Issues 
Appendix,  we  have  determined  that  FIS 
bonds  were  debt,  rather  than  equity, 
when  issued. 

Calculation  Methodology 

Consistent  with  the  equity 
methodology  adopted  in  these 
investigations,  we  have  concluded  that 
any  benefits  to  Usinor  Sacilor  occurred 
at  the  point  when  these  debt 
instruments,  i.e.,  PACS  and  FIS  bonds, 
were  converted  to  common  stock. 
Because  we  have  determined  that 
Usinor  Sacilor  was  unequityworthy 
from  1978  through  1988  and 
equityworthy  in  1991,  we  consider  the 
conversion  of  P.ACS  to  common  stock  in 
1981  and  1986  to  constitute  equity 
infusions  on  terms  inconsistent  with 
commerfna!  considerations.  However. 
because  we  have  determined  that  Usinor 
Sacilor  was  equityworthy  in  1991,  the 


PACS-to-equity  conversion  In  1991  has 
been  determined  to  be  consistent  with 
commercial  considerations. 

Similarly,  we  consider  the  conversion 
of  FIS  bonds  to  common  stock  in  1986 
and  1988  to  constitute  equity  infusions 
on  terms  inconsistent  with  commercial 
considerations  because  Usinor  Sacilor 
was  unequityworthy  in  1986  and  1988. 

Equity  Infusion  1978 

The  GOF  provided  an  infusion  of 
capital  to  Usinor  and  Sacilor  in  1978. 
Given  our  determinations  that  Usinor 
and  Sacilor  were  unequityworthy  in 
1978,  this  equity  infusion  was  provided 
on  terms  inconsistent  with  commercial 
considerations. 

We  followed  the  grant  methodology 
discussed  in  the  Allocation  section  of 
the  General  Issues  Appendix  in 
allocating  the  benefits  from  the  1978 
infusion,  and  the  1981, 1986,  and  1988 
debt-to-equity  conversions.  We  divided 
these  benefits,  as  well  as  all  other 
benefits  discussed  below,  by  tota^  1991 
sales  of  either  Usinor  Sacilor  or  the 
producers  of  the  subject  merchandise,  as 
appropriate.  (See,  the  Denominator 
section  of  the  General  Issues  Appendix 
for  a  discussion  of  the  methodology 
used).  On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  10.91  percent 
ad  valorem. 

2.  Other  Equity  Infusions  in  1979,  and 
1981  Through  1983 

Petitioners  alleged  that  the  GOF  made 
equity  infusions  into  Usinor  and  Sacilor 
in  1979,  pursuant  to  the  Plan  Acier 
launched  in  1978,  and  in  1981  when 
PACS  held  by  the  FDES  were  cancelled 
in  exchange  for  stock.  In  addition, 
petitioners  asserted  that  President 
Mitterrand's  1982  Plan  Acier  called  for 
equity  infusions  in  Usinor  and  Sacilor 
in  1982  and  1983.  Petitioners 
maintained  that  these  injections  were 
accomplished  through  the  creative  use 
of  loss  reserves. 

We  verified  the  detailed  exposition 
provided  by  the  GOF  and  Usinor  Sacilor 
of  the  events  of  1978  through  1991 , 
specifically  with  respect  to  the 
conversion  of  loans  to  PACS  in  1978, 
the  reclassification  of  PACS  to  common 
stock  in  1981,  and  the  subsequent 
reductions  in  paid-in-capital.  In 
addition,  we  examined  the  changes  in 
capital  for  the  years  1982  and  1983.  On 
this  basis,  we  confirmed  that  neither 
Usinor  nor  Sacilor  received  any  equity 
infusions  in  addition  to  those  already 
discussed. 

3.  Grants  in  the  Form  of  Shareholders' 
Advances 

The  GOF  financed  the  recurring  needs 
of  Usinor  and  Sacilor  through 


shareholders'  advances  begirming  in 
1982.  These  shareholders'  advances 
carried  no  interest  and  there  was  no 
precondition  for  receipt  of  these  funds. 
The  GOF,  in  1986,  paid  out  the  last  of 
the  advances  it  had  agreed  to  make 
under  this  program.  These  advances 
were  converted  to  common  stock  in 
1986. 

With  respect  to  shareholders' 
advances,  we  have  determined  that  the 
advances  constitute  countervailable 
grants,  as  no  shares  were  received  for 
them  (see,  the  Equity  section  of  the 
General  Issues  Appendix).  We 
calculated  the  benefit  from 
shareholders'  advances  for  the  POI 
using  the  methodology  discussed  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  We  divided  this  benefit  by 
total  1991  sales  [see,  the  Denominator 
section  of  the  General  Issues  Appendix. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  3.97  percent  ad 
valorem. 

4.  Investment  Subsidies 

At  verification,  we  confirmed  that 
pursuant  to  the  French  Accounting  Plan 
in  1984,  all  French  companies  had  to 
report  in  their  accounting  records  all 
subsidies  which  they  received  according 
to  whether  the  subsidies  were  for  the 
purchase  of  fixed  assets  or  other  than 
fixed  assets.  If  the  subsidy  was  for  the 
purchase  of  fixed  assets,  it  would  be 
reported  as  an  investment  subsidy. 
Within  this  category,  there  is  a  further 
breakdown  for  subsidies  going  to  the 
purchase  of  specific  fixed  assets,  i.e., 
equipment  subsidies.  For  example,  a 
subsidy  for  the  purchase  of  anti- 
pollution equipment  would  be  treated 
as  an  equipment  subsidy.  If  the  subsidy 
was  for  other  than  fixed  assets,  it  would 
be  reported  as  an  operating  subsidy. 

Funds  are  proviaed  by  (1)  the  health 
insurance  offices  for  investments  to 
reduce  work-related  illnesses  and 
accidents;  (2)  the  water  agencies  to 
assist  in  the  financing  of  projects  for  the 
public  good,  such  as  water  protection, 
pollution  control  and  water 
rehabilitation;  (3)  the  agency  for  energy 
control  for  projects  promoting  the 
rational  use  of  energy;  and  (4)  the  ECSC 
for  research  and  development,  the 
results  of  which,  according  to  officials, 
must  be  made  available  to  all 
Community  members.  These  funds  can 
take  the  form  of  investment,  equipment, 
or  operating  subsidies  depending  on 
how  the  funds  are  used. 

Respondents  provided  brochures  from 
the  various  agencies  in  an  efTort  to 
demonstrate  that  these  funds  were 
generally  available.  However,  during  the 
verification  of  the  GOF,  although 
requested,  we  were  not  provided  with 


'7308 


Federal  Register  /  Vol.  58.  No.  130  /  Friday,  July  9,  1993  /  Notices 


any  documentetiot:  concerning  the 
art'^al  distributior.  of  funds  under  these 
programs  to  demonstrate  that  these 
<;ubsidi8S  ane  not  sp^^cific  on  a  de  facto 
basis 

Because  v>  e  did  not  receive  sufficient 
ii'.forniatian.  wf  have  based  our 
detorrnirifltion  >  n    h'est  information 
availdblfe"  (BIA,   Section  776(c)  requires 
the  D^pe'lmer'  to  use  BIA  "whenever  a 
pam-  or  any  o:t\e'-  p»erson  refuses  or  is 
ur.  ible  toprod'jre  mfonnation 
r»^qi'.asted  in  a  tinslv  manner  and  in  the 
fi-rn  require'   ■'  );bt:r\*'ise  significantly 
i-^.r-u'-s -.n  :">  -  4  :gaLon  .   .   ." 
1  "1-  rf-fon?.  a.^  :;L*.  we  have  determined 
n..:  ;r.v8stm-nt  subsidies  are  de  facto 
si'H.u!"".:,. 

Based  on  the  criteria  outlined  in  the 
Ai.vcet.jn  !>«<*(  on  of  the  General  Issues 
Avveniix,  wa  have  determined  that 


invest-neiit 


dies  are  nonrecurring 

bfc^  Mse  we  have  no 

r.e>  rt«:urri  concerning 


grarits,  ricwt'v- 
mfjrma'ton  :;r, 

acf  ;pt  of  investment  subsidies  in  any 
,  ear  other  than  1991,  we  are  expensing 
the  amount  received  in  1991  By 
t^xp'^'r.sing  the  total  amount  received  in 
I'J'ril,  rather  than  allocating  it,  we  create 
a  proxy  for  the  benefit  that  would  have 
existed  if  pest  subsidies  had  been 
aMo^'e'dd  ovftr  '-.rie, 

.\  -nriiniciy.  we  have  divided  the 
a.x^u-it  (-f  gTcnts  received  in  1991  by 
total  1991  sa!"^  (see,  the  Denominator 
Ne'~»i')n  of  th  ^  General  Issues  Appendix). 
Or.  Lh:s  b^sis,  we  find  no  benefit  during 

th;'  ?0! 

T  Crints  in  iJ.e  Fu'm  of  Cancellation  of 
D«bf  by  Denaui  Nord-Est  Longwy  and 
Nfarir."-VVor.d'?; 

Dn.-iain  Nor d-tist  Longwy  ("DNEL") 
e:  d  Mar.re-Wendel,  the  former  private 
'^a,  ir.ty  shareholdereof  Usinor  and 
S'K  ;ior,  respectively,  cancelled  a 
jjo.iio-",  of  the  dt>bt  owed  to  them  by 
Is. nor  and  Sacilor.  In  Certain  Steel,  the 
Department  stated  ■  h  jt  since  this 
f  r^'vuness  of  debt  was  provided  at  the 
d.r^'.an  of  the  GOF  as  part  of  the  1978 
Rescue  Plan,  it  cnnfer-ed  a 
cnuuntervailable  benefit.  Accordingly. 
\n  the  final  detarrninstion.  we  treated 
the  cano^likid  arn.iunt  of  debt  as  a  grant 
ajid  allocated  the  benefit,^  over  a  15-year 
per'od 

Although  respo.ndents  have  argued 
that  these  debt  cancellations  by  private 
parties  are  n'A  cnuntervailable,  they 
have  provided  no  information  that 
would  lead  us  tn  overturn  our  1982 
'i-termination  that  the  cancellations 
werf?  directed  bv  the  GOF  In  addition. 
'he  Protocols  which  irrplemented  the 
T5'8  restructunng.  provided  in  the 
responses,  support  the  conclusion  made 
.n  Certain  Steel  that  the  debt 
arxffllatior.s  ware  directed  by  the  GOF. 


Because  the  debt  forgiveness 
represented  by  the  loan  vmte-off  was 
specific  to  Usinor  and  Sacilor.  we  find 
it  counteravailable.  We  have  calculated 
the  benefit  from  this  program  using  the 
methodology  outlined  in  the  Allocation 
section  of  the  Genera!  Issues  Appendix 

In  addition,  in  the  1978  restru(.tunng, 
many  of  the  loans  made  to  the 
companies  by  the  private  majonty 
shareholders  were  converted  to  F.\CS. 
Sacilor's  former  majority  shareholder 
redeemed  its  PACS  in  1989.  Although 
Sacilor  paid  no  interest  on  the  PACS, 
the  full  value  was  repaid.  Thrrefore.  we 
are  treating  this  as  a  zero  interest  rate 
loan  for  which  benefits  expired  prior  to 
the  POI. 

The  loans  from  Usinor's  former 
majority  shareholder,  which  aLso  were 
converted  to  PACS,  were  essentially 
written  off  in  1981  at  a  redemption 
value  of  FFlOO.  Accordingly,  we  are 
treating  the  difference  between  the 
original  value  of  the  loan  and  the  amout 
repaid  as  a  grant.  However,  the  benefit 
arising  from  the  write-off  of  Usinor's 
PACS  did  not  exceed  0.50  percent  of 
sales  in  that  year.  Therefore,  we  have 
expensed  the  benefit  in  the  year 
received.  (See  the  methodology 
discussed  in  the  Allocation  section  of 
the  General  Issues  Appendix.) 

Adding  the  benefits  from  the  debt 
forgiveness  and  the  write-off,  we 
divided  this  amount  by  total  1991  sales 
(see,  the  Denominator  section  of  the 
General  Issues  Appendix.)  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.05  percent  ad  valorem. 

6.  ECSC  Article  54  Loans  and  Loan 
Guarantees 

ECSC  Article  54  industrial  investment 
loans  are  provided  for  the  purpose  of 
purchasing  new  equipment  or  financing 
modernization.  At  verification,  it  was 
established  that  Article  54  loans  are  not 
funded  through  the  ECSC  budget. 
Rather,  they  are  direct  loans  from  the  EC 
Commission  carrying  a  slightly  higher 
rate  than  that  at  which  the  Commission 
obtained  them,  in  order  to  cover  its 
costs. 

We  confirmed  at  verification  that  the 
Commission  uses  this  program  to 
facilitate  the  borrowing  process  for 
companies  in  the  ECSC,  some  of  which 
may  not  otherwise  be  able  to  obtain 
loans.  These  loans  are  only  available  to 
companies  in  the  steel  and  coal 
industries.  The  ECSC  has  never 
provided  any  loan  guarantees  under 
Article  54. 

We  determine  that  this  program  is 
limited  to  the  coal  and  steel  industry 
Therefore,  these  loans  are 
countervailable  to  the  extent  thai  they 
are  provided  on  terms  inconsistent  with 


commercial  considerations,  i  e  .  en 
ter.TiS  more  favorable  than  the 
benchmark  financing. 

For  those  years  in  which  Usinor, 
Sdciior,  and  Usinor  Sacilor  were 
uncreditworthy.  we  have  used  as  the 
benchmark  and  tht?  disccunt  rate  the 
rate  for  the  Credit  National  Bank 
Equ:pment  Loans  reported  in  the  OECD 
Fmanaai  Statistics  publication  for  1991. 
We  addnd  a  risk  premium  in  accord.ince 
wiih  section  355.44fl>);6)(iv)  of  the 
Proposed  Regulations  For  those  vears  in 
which  Usmor,  Sacilor.  and  Usinor 
Sacilor  were  creditworthy,  we  did  not 
add  a  risk  premium  to  the  benchmark 
interest  rate 

We  then  compared  the  appropriate 
benchmark  financing  to  the  financing 
received  from  the  l.CSC  and  found  that 
loans  under  ECSC  .'Krtacle  54  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore 
we  determine  that  these  loans  are 
countervailable. 

To  calculate  the  benefit  from  these 
loans,  we  employed  our  long-term  loan 
methodology  as  desrjibed  in  section 
355.49(c)(1)  of  the  Department's 
Proposed  Regulations  (Counter\'ailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31, 1989))  (Proposed 
Regulations).  (See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Granite  Products  from  Spain,  53 
FR  24340  (June  28,  1988).)  We  divided 
the  total  benefit  during  the  POI  by  1991 
total  sales  (see,  the  Denominator  section 
of  the  General  Issues  Appendix.)  On  this 
basis,  we  calculated  an  estimated  net 
subsidy  of  0.16  percent  ad  valorem. 

7.  Long-Term  Loans  From  CFDI 

The  Law  of  July  13, 1978,  created 
participative  loans  (prets  participatifs) 
which  were  by  law  available  to  all 
French  companies.  Under  these  loans, 
which  v.'on?  issued  by  the  Caisse 
Francaise  de  Developpement  Industriel 
(CFDI).  the  borrower  paid  a  lower-than 
market  interest  rate  plus  a  share  of 
future  profits  according  to  aii  agreed 
upon  formula.  These  loans  were 
obtained  by  either  Usinor,  Sacilor,  or 
their  subsidiaries.  In  our  preliminary 
determinations,  we  stated  that  loans 
outstanding  to  CFD!  were  consolidated 
into  a  new  loan  in  1991.  Because  we 
were  treating  this  consolidation  as  a 
new  loan  taken  out  in  U'91.  no  payment 
would  be  due  until  19^2,  Hence,  there 
would  have  been  no  cash  fiow  effect  or 
the  firm  until  1992 

Nevertheless,  the  old  loans  which 
were  consolidated  in  1991  rt;m.ained 
outstanding  during  a  portion  of  the  POI 
and  potentially  gave  rise  to  a  benefit. 
Therefore,  we  also  analyzed  the  old 
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loans  and  foun^i  th^t  they  were  specific 
because  respondfr's  had  not  provided 
sufficienl  evidence  concerning  the 
distnbut'.Dn  of  lending  at  the  time  thes« 
loans  wen-  w;;  t 

Dunng  vHr'~  a*: on,  v.a  confirmed  that 
the  outstand  n^  bannces  on  the  CFDI 
loans  which  w  f.'-i'  .>sued  to  Usinor  and 
Sacilor  pn   r  t>  '.;*•,:  merger  were  not, 
in  fact,  coawiiriated.  Rather  these  debts 
were  transferred  to  Usinor  Sacilor.  The 
purpose  of  this  transaction  was  simply 
to  change  the  identity  of  the  debtor  from 
Usinor  and  Sacilor  to  Usinor  Sacilor. 
We  established  that  the  terms  of  the 
loans  did  not  change  in  any  way. 

Therefore,  because  there  was  no 
change  in  the  terms  of  these  loans  in 
1991,  we  have  examined  whether  these 
loans  were  specifically  pro\'ided  at  the 
time  they  were  originally  given,  i.e., 
from  1983  through  1988,  to  Usinor. 
Sacilor,  and  Usinor  Sacilor. 

The  GOF  has  claimed  that  loans  from 
CFDI  are  cot  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Respondents 
provided  a  letter  from  CTDI  regarding 
the  distribution  of  loans  during  the 
period  1983  through  1988.  However, 
during  verification,  GOF  officials  could 
not  provide  any  documentation 
supporting  the  data  provided  in  the 
letter.  Therefore,  because  we  do  not 
have  sufficient  verified  information  on 
the  record  regarding  the  distribution  of 
CFDI  loans,  we  have  determined  that 
these  loans  are  de  facto  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Therefore, 
these  loans  are  countervailable  to  the 
extent  that  they  were  provided  on  terras 
inconsistent  with  commercial 
considerations. 

For  those  years  in  which  Usinor. 
Sacilor,  and  Usinor  Sacilor  were 
uncre d  t wort; ;  v  v.  e  have  used  as  the 
benchrnari  a:  d  ' ; >•  discount  rate  the 
rate  for  the  Crtd.t  '.-.;    nal  Bank 
Equipment  Lo.ir;';  r*  purted  in  the  OECD 
Finarcia!  Sj.^va;  >  publication  for  1991. 
We  added  a  nsK  premium  in  accordance 
w  th  seaioa  355.44(b){6Kiv)  of  the 
Proposed  Regulations.  For  those  years  in 
M  h;  h  Usinor.  Sacilor,  and  Usinor 
S  1  iior  were  creditworthy,  we  did  not 
a -J  a  risk  pr?r.iium  to  the  benchmark 
i;;t»-rpst  raie. 

We  i;^fln  compared  the  appropriate 
^>t-!;  iimark  financing  to  the  financing 
received  from  the  CFDI  and  found  that 
these  loans  were  provided  on  terms 
inconsistent  with  commercial 
ronsideraticiis.  Therefore,  we  determine 
that  these  loans  are  counlHn-ailable. 

To  calculate  the  beaefu  frorr.  these 
leans,  we  employed  our  lung-tt-^n  1  >an 
rr.etxhodology  as  de>i.:T:l>ed  abi>vn  sr.  the 
ECSC  Article  54  Loaiis  and  Loan 


Guarantees  section.  We  divided  the  total 
benefit  during  the  POI  by  1991  total 
sales  (see,  the  Denominator  section  of 
the  General  Issues  Appendix).  On  this 
basis,  we  calculated  an  estimated  net 
subsidy  of  0.35  percent  ad  valorem. 

8.  ECSC  Redeployment  Aid  (Article 
56(2)(b) 

Grants  under  Article  56{2)(b)  of  the 
ECSC  treaty  have  been  provided  since 
the  1950's  to  coal  and  steel  workers.  The 
main  purpose  of  the  grants  is  to  assist 
workers  affected  by  the  restructuring  of 
the  coal  and  steel  industries. 
Apphcation  for  assistance  under  this 
program  must  be  submitted  by  the 
Member  State  on  behalf  of  the  workers 
affected  by  the  restructuring.  Such 
application  must  contain  information 
relating  to  the  sp>ecific  production 
process  that  will  result  in  the 
elimination  of  jobs. 

The  maximum  amount  of  aid 
provided  by  the  ECSC  is  ECU  3,000,  and 
this  amount  must  at  least  be  matched  by 
the  Member  State.  Funds  for  the  ECSC 
portion  of  these  payments  are  from  the 
ECSC  operational  budget,  made  up 
entirely  of  levies  on  ECSC  companies. 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  from  its 
operational  budget,  we  determine  the 
portion  of  payments  provided  by  the 
ECSC,  i.e.,  50  percent  is  not 
counter\'ailable. 

With  respect  to  the  matching  GOF 
contributions,  we  have  learned  that 
companies  in  France  have  no  minimum 
legal  obligations  to  severed  employees. 

Typically,  employees  receive 
pensions  equal  to  65  percent  of  their 
salaries,  of  which  the  government  pays 
35  percent  and  the  company  pays  65 
percent.  However,  under  the  collective 
bargaining  agreements  for  steel, 
employees  receive  70  percent  of  their 
salary.  The  GOF  pays  35  percent  of  this 
amount.  However,  because  the  GOF  is 
paying  35  percent  of  a  higher  pension, 
its  absolute  contribution  towards 
steelworkers  retirement  is  higher  than 
its  absolute  contribution  to  other 
workers. 

Because  the  GOF  typically  provides 
22.75  percent,  (i.e..  65  times  0.35)  of  a 
workers  salar)',  we  determine  that  this 
amount  of  the  GOF  contribution  to  steel 
workers'  pensions  is  not 
countervailable.  However,  it  is 
necessary  to  determine  with  respect  to 
the  increment  provided  only  to  steel 
whether  Usinor  Sacilor  has  been 
relieved  of  an  obligation  it  would 
otherwise  incur. 

Consistent  with  the  policy  described 
in  tlie  Prepension  Assistance  section  of 
the  General  Issues  Appendix,  we  have 
attempted  to  determine  whether  Usinor 


Sacilor  and  its  workers  were  aware 
when  they  negotiated  their  collective 
bargaining  agreement  that  the  GOF 
would  contribute  their  extra  amount. 
Based  on  our  review  of  the  record  in 
these  investigations,  we  have  no 
information  that  these  extra  payments 
were  expected  by  the  company  or  the 
workers.  Therefore,  we  have  assumed 
that  the  extra  government  contribution 
relieved  Usinor  Sacilor  of  an  obligation 
that  it  had  incurred  under  the  collective 
bargaining  agreement,  and  treated  this 
contribution  as  countervailable  in  its 
entirety. 

In  accordance  with  the  allocation 
methodology  discusssed  in  the 
Allocation  section  of  the  General  Issues 
Ap(>endix,  we  have  treated  these 
benefits  as  recurring  grants.  To  calculate 
the  benefit  during  the  POI  we  took  that 
extra  portion  that  the  GOF  paid  towards 
the  retirement  of  steel  workers  and 
divided  it  by  1991  total  sales  (see,  the 
Denominator  section  of  the  General 
Issues  Appendix).  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.01  percent  ad  valorem. 

9.  Loan  Guarantees  1978  Through  1982 

In  Certain  Steel,  the  Department 
found  countervailable  a  wide  variety  of 
loan  guarantees.  These  guarantees  were 
provided  by.  or  were  provided  to 
guarantee  loans  from,  Credit  National, 
bank  syndicates  in  which  Credit 
National,  participated,  Caisse  des 
Depots  et  Consignations  (CDC), 
Groupement  de  Tlndustrie  Siderurgique 
(CIS).  FDES,  the  ECSC.  and  the 
European  Investmemt  Bank.  According 
to  petitioners.  Usinor  Sacilor  and  its 
affiliates  have  continued  to  carry 
outstanding  debts  to  these  organizations 
since  1982. 

Based  on  our  review  of  Usinor 
Sacilor's  long-term  loan  accounts  during 
verification,  we  saw  no  indication  that 
there  were  any  CDC  or  CIS  loans 
outstanding.  In  addition,  our  review  of 
loan  contracts  and  supporting 
documentation  for  FDES  established 
that  these  loans  did  not  carry  a  GOF 
guarantee.  Furthermore,  during  our 
review  of  the  loan  accounts,  we  did  not 
find  any  reference  to  loan  guarantee 
payments, 

During  our  review  of  other  loans 
outstanding,  we  established  that  GOF 
guarantees  had  been  received  on  certain 
loans.  Notwithstanding  our  requests. 
GOF  officials  did  not  provide  any 
information  concerning: 

(1)  The  basis  on  which  the  GOF 
guarantees  were  given; 

(2)  The  value  of  the  guarantee  fees 
charged  by  the  GOF; 
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(3)  Whether  it  is  normal  commercial 
practice  in  France  for  the  government  to 
guarantee  comrnerrial  loans;  or 

(4)  The  value  of  fees  charged  by  the 
commercial  banks  for  comparable 
guarantees. 

Given  the  lack  of  information  on  the 
record  concerning  whether  these  fees 
are  de  jurv  or  de  facto  specific  and 
provide  a  benefit,  we  have  determined 
as  Lnist  information  available  that 
guarantee  fn*)s  are  limited  to  a  specific 
entorpnse  or  mdustrv'  or  group  of 
enterprises  or  maustnes.  Therefore,  we 
find  li>an  ir-arantees  to  be 
countervaiiaDie. 

Under  section  355.44(c)(1)  of  the 
Proposed  Regulations,  we  find  that  loan 
guarantees  confer  a  benefit  to  the  extent 
that  ;i)  the  fee  paid  is  less  than  the  fee 
that  would  have  been  paid  for  a 
comparable  commercial  guarantee  or  (2) 
the  amount  paid  on  a  guaranteed  loan 
is  less  than  the  firm  would  have  paid  for 
a  comparable  commercial  loan. 

In  this  instance,  we  have  no 
information  that  would  allow  us  to 
determine  what  Usinor  Sacilor  would 
have  paid  for  a  comparable  commercial 
guararitee.  Therefore,  we  are  measuring 
the  benefit  from  these  guarantees  by 
comparing  the  interest  rates  on  the  loans 
in  question  to  the  benchmark  interest 
rales  discussed  in  the  ECSC  Article  54 
Loans  ind  Loan  Guarantees  section, 
above 

As  a  result  of  this  methodology,  for 
those  loans  otherwise  being 
countervailed,  ar.y  benefit  arising  from 
the  guarantee  wi:l  be  captured  in  the 
loan  calculation  For  the  remaining 
loans  with  giarantees,  we  applied  our 
normal  long-term  loan  methoidology, 
discus.sed  ab(jve,  to  calculate  the  benefit 
from  the  ioan  guarantees  attributable  to 
•he  POI  We  divided  the  calculated 
benefit  by  1991  total  sales  see,  the 
Denominator  section  of  the  General 
Is.^u.  s  Appendix.  On  this  basis,  we  find 
no  benefit  during  the  POI. 

10.  CXitstanding  Loans  Discovered  at 
Verification 

I>aring  our  review  of  the  company's 
loan  accounts  at  verification,  officials  of 
Usinor  Sacilor  informed  us  that  another 

category  of  loans  outstanding,  "other 
participative  loans,"  were  "loans  to 
other  members  of  the  Group."  However, 
officials  could  give  no  further 
explar.ation  of  this  category. 

Because  these  loans  were  unreported 
and  we  ha-e  no  information  about  the 
programs  under  which  these  loans 
might  have  been  issued,  we  are  applying 
best  information  avaiiatDJe. 

To  calculate  the  benefit  from  these 
loans,  we  treated  the  outstanding 
principals  as  a  zero  rate  short-term  loan. 


We  then  calculated  what  the  company 
would  have  paid  using  the  1990  short- 
term  benchmark  interest  rate  This 
short-term  benchmark  interest  rate  was 
taken  from  the  OECDs  Financial 
Statistics  (Short-Term  Financial  Credit 
and  Overdrafts  and  Advances).  We 
divided  the  benefit  by  total  1991  sales 
[see,  the  Denominator  section  of  the 
General  Issues  Appendix).  On  Lius  basis, 
we  calculated  an  estimated  net  subsidy 
rate  of  0.01  percent  ad  valorem. 

B.  Programs  Determined  To  Be  Not 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  France  of  certain  steel  products: 

1.  Regional  Development  Subsidiaries 
("SODIs") 

There  were  a  number  of  regional 
development  subsidiaries,  known  as 
SODIs,  which  had  been  established  by 
Usinor  and  Sacilor  in  1983  to  assist  in 
retraining  of  personnel  who  had  lost 
their  jobs.  These  SODIs  loaned  funds 
given  to  them  by  Usinor  and  Sacilor  to 
enterprises  in  various  depressed  steel 
regions.  These  loans  were  provided  to 
establish  new  businesses  and  to  train 
workers  for  jobs  outside  the  steel 
industry.  When  the  funds  were  repaid  to 
the  SODIs,  the  principal  plus  any 
interest  paid  was  reloaned. 

The  GOF  found  that  these  SODIs  had 
developed  an  expertise  in  regional 
development  during  this  period,  1983 
through  1986,  and  as  a  result  requested 
that  Usinor  Sacilor  not  only  continue  its 
work  in  the  depressed  steel  regions  but 
also  serve  other  depressed  regions.  The 
GOF  originally  had  wanted  Usinor 
Sacilor  to  assume  all  funding 
responsibility  for  the  SODIs,  but 
through  negotiations  Usinor  Sacilor  and 
the  GOF  agreed  to  contribute  funds  to 
the  SODIs  on  an  equal  basis. 

When  the  GOF  advanced  funds  to  the 
SODIs  (through  Usinor  Sacilor),  the 
GOF  specified  the  areas  where  the 
SODIs  should  lend  those  funds.  The 
GOF  funds  provided  to  the  SODIs  were 
initially  recorded  on  the  books  of  Usinor 
Sacilor  as  shareholders'  advances. 

In  1991,  Usinor  Sacilor  repaid  FF250 
million  of  the  funds  it  received  from  the 
GOF,  as  discussed  in  the  Annual  Report 
(1991).  This  situation  arose  when,  for 
reasons  of  administrative  convenience 
and  simplification,  numerous  loans 
made  by  Usinor,  Sacilor,  and  Usinor 
'Sacilor  to  the  SODIs  through  the  years 
were  transferred  or  "sold"  to  the  parent 
company,  Usinor  Sacilor. 

In  order  to  accomplish  that  transfer. 
the  GOF  and  Usinor  Sacilor  analyzed 
the  accounts  and  attempted  to  equate 


the  amounts  given  by  the  GOF  to  Usinor 
Sacilor  in  the  form  of  shareholders' 
advances,  with  the  amounts  contributed 
by  Usinor  Sacilor  since  1986.  They 
found  that  Usinor  San  lor  had  not 
always  matched  equally  the  advances 
given  by  the  GOF.  As  a  result,  of  the 
amount  outstanding  in  shareholders' 
advances,  the  GOF  determined  tliat 
Usinor  Sacilor  owed  FF250  million  in 
matching  contributions.  Rather  than  put 
ihis  amount  into  the  SODIs,  Usinor 
Sacilor  "repaid"  it  to  the  GOF. 

By  vir1.,e  of  this  repayment,  Usinor 
Sacilor  was  ronsiuertd  to  have  sati.sfied 
fully  its  matching  obiigalion,  and  any 
claim  of  the  GOF  un  the  balance  of 
shareholders'  advances  was  thus 
eliminated.  As  a  result,  the  amount  of 
shareholders'  advances  remaining  in  the 
Usinor  Sacilor  Group's  consolidated 
accounts,  FF567  million,  was  moved 
from  the  shareholders'  advances 
account  to  the  stockholders'  equity 
account  as  a  share  premium.  As 
discussed  above,  this  settlement  of 
accounts  and  subsequent  equity  transfer 
is  reflected  in  Usinor  Sacilor's  1991 
Annual  Report. 

Petitioners  argue  that  shareholders' 
advances  were  converted  to  equity  in 
1991  at  a  time  when  Usinor  Sacilor  was 
unequilyworthy  and,  therefore,  must  be 
countervailed  in  the  final 
determinations.  Petitioners  maintain 
that  these  funds  should  be  considered 
debt  until  cancelled  or  converted  to 
equity. 

Respondents  contend  that  the  GOF 
funding  of  the  SODIs  did  not  relieve 
Usinor  Sacilor  of  any  legal  obligations. 
Respondents  maintain  that  at 
verification,  the  Department  estabhshed 
that  these  funds  did  not  bt^nefit  Usinor 
Sacilor  because  the  GOF  nior.itored  the 
funds  provided  for  the  SODIs  to  ensure 
that  they  were  being  used  for  the 
purposes  established  by  the  GOF. 

We  disagree  with  petitioners  that 
these  shareholders'  advances  should  be 
treated  as  loans  which  were 
subsequently  converted  to  equity  It  is 
clear  that  the  advances  were  payments 
by  the  GOF  for  its  share  of  the  SODI's 
contributions.  Moreover,  as  respondents 
noted,  we  verified  that  the  GOF 
monitored  the  funds  it  contributed  to 
ensure  that  they  were  being  used  for  the 
purposes  established  by  the  GOF,  Thus, 
we  can  conclude  that  the  GOF  funds  in 
question  did  not  go  to  support  Usinor 
Sacilor's  steei  operations. 

Although  this  is  the  case,  the  issue 
remains  whether  Usinor  Sacilor  was 
relieved  of  any  cos's  it  would  legally 
bear  with  respect  to  the  SODIs.  In  other 
words,  if  Usinor  Sacilor  was  obligated  to 
provide  full  funding  for  these  activities, 
the  GOF's  contributions  would  be 
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rel'.evinj?  Usinor  Saaior  of  costs  i* 
would  otherwise  be  inc^imng. 

Acf  nrd;ri>?.  to  CrQF  arid  Ugi.nor  Sadlor 
officiels,  (..'smcr  Saciior's  :jbi  =  gfi*'.':in  to 
fund  the  SC)DIs  c.8a.>e<i  in  lUHh  A'  't.a' 
time,  it  appsars  that  a  new  abu.Sie'ion 
was  created.  VVhue  llier*  ;&  nc  haxd 
evidence  to  support  this,  it  is  clear  that 
(1)  the  nature  of  the  par^ti-s'  oil,  ritions 
changed,  i.e  ,  contnbut;:;r.,s  -a'.),,  >ii  be 
made  on  e  matching  basis,  and  (2)  the 
SODI's  raiss'o:;  exr  .nded.  i.e.,  they 
wBffe  tc  begin  :>t^"j;.ir.g  depressed 
regions  otbe*" '-.  -r.  '.riosf  -suffering  from 
stee;  .r.'liiB'.ry  '■■<-  ,-g"s 

This  latter  Co;. '^iat^rau.-r;,  in 
particular,  wou;d  sttcir,  .;  •n:l.;:9te  that 
a  new  obligeticn  v.tiS  crti  ited  ui  19S6.  It 


Sacilor 


i;.or  QcL^ation  to 


;=  niiin.y  uniivi': . 

wojid  have  ha  J  a  _ 

provide  bA-.d-.c£.  in  areas  outside  of  steel 

rHt;or.s. 

Baitrd  on  th  -sr'  faots.  we  have 
detemai.ed  ;:=:•  I'sinor  Sacilor  was  not 
re..«ved  nf  a:rv  ci:  ligations  with  respect 
to  the  SODIs  vVh  jr.  the  GOF  began 
making  cent;..  ..iiors  Therefore,  since 
Usinor  Sac:  ■  rurt  1*  channeled  these 
contributions  to  thd  ~>ODIs,  we  find  no 
benefit  to  the  company  as  a  result  of  the 
GOF's  contributions  Accordingly,  we 
find  this  progTaiii  tc  be  not 
countervailable. 

2  Long-Term  Loans  From  FDES 

The  Law  of  July  13, 1978,  created 

:  :-niripative  loans  (prets  participatifs) 
wLich  were  by  law  available  to  ail 
French  companies.  Under  thee  loans, 
which  were  issued  by  the  FDES.  the 
borrower  paid  a  lower-than-market 
intet^st  rate  plus  a  share  of  future 
profits  arrowing  to  an  agreed  upon 
formuia  Thpse  loans  were  obtained  by 
either  I  s;nor,  Sacilor  or  their 
subsidiaries. 

We  have  determined  that  these 
consolidations  amount  to  new  loans. 
Unlike  the  consolidations  of  CFDI  and 
CN  loans  discussed  in  other  sections  of 
this  notice,  the  consolidations  of  the 
FDES  loans  resulted  m  a  different 
structure  for  llie  iuai:  ai.d  a  diff -•■►•::' 
intere.st  rate  Our  trt*tiiP"!eii'.  jf  t'.e  i'DtS 
conschdalion  as  a  new  loan  in  1990  is 
consistent  wsth  our  final  determination 
in  Lecd  and  Bisrr.ut:, 

Unhfce  Bar,  however,  we  find  that  the 
■'new  '  R)ES  loan  m  1990  is  not 
countervailable.  In  the  Lead  and 
Bismuth  cMse.  iii  :nakin>!  our  specificity 
finding,  we  con&idared  a  chart  showing 
the  distribution  af  FDES  Icr.s  >r.  1990. 
However,  we  lar keJ  dBfinitive 
inforination  regarding  the  composition 
of  this  chart  and.  therefore,  did  not  rely 
or.  it. 

At  verificatiorj  in  ;;it'sn  ;;: vest.k,ations. 
we  were  able  to  conf.r.vi  ;hat  I'sinor 


Saoiior's  ronsohaiited  loan  was  not 
included  ir  th-s  cmart  This  is  because 
from  FI.")ES  pt^rsp'ictivp  no  r.ew  funds 
w,-'-v  ,..:.*    Thert^f-Tf   ;'  wcii.,i'1  not 
r^^•"..!'•'l  '.:  f  ,:i,'nsc....'!r3;c 'C  ;:'.  a  ci'.drt 
dt-s;«:u":  •■, '  s'c'^w  trie  public  what  its 
Ibiid.i'ij,  acta'. ititss  W6.'e. 

We  note,  however,  that  Usinor  Sacilor 
was  undertaking  conso'ida'ions  with 
other  major  creditors  at  'he  ^a.r.e  t:me. 
Those  consolidations  we.-^e  undertaken 
as  a  matter  of  administrative 
convenience  for  both  Usinor  Sacilor  and 
its  creditors.  The  same  considerations 
played  an  important  part  in  the  FDES 
consolidations  as  well,  as  Usinor  Sacilor 
officials  explained  at  verification. 

We  also  have,  in  the  various  FDES 
distribution  charts,  indirect  indicia 
showing  the  "new"  loans  to  be  non- 
specific. The  1990  FDES  distribution 
cnart  shows  that  the  metallurgical 
sector,  which  includes  steel,  did  not 
receive  any  FDES  funds  in  that  year. 
Looking  at  earlier  years,  FDES  has  not 
been  a  significant  lender  to  the 
metallurgical  sector  since  1986.  This 
sector  received  approximately  one  to 
two  percent  of  FDES  hinds  in  1986. 
1997.  and  1988.  In  1989,  the 
metallurgical  sector  did  not  receive  any 
funds. 

Nevertheles.s,  we  need  not  decide  this 
specificity  issue.  Rather,  after  examining 
the  interest  rates  charged  on  the  "new" 
FDES  loans  to  Usinor  Sacilor,  it  would 
seem  that  these  "new"  loans  did  not 
provide  a  special  benefit.  Those  rates 
are  consistent  with  the  benchmark 
interest  rate  information  for  1990  (see, 
Comment  9.  below).  We  note  that  this 
benchmark  data  is  different  from  that 
used  in  Lead  and  Bismuth.  Accordingly, 
we  have  determined  that  Usinor 
Sacilor's  consolidated  FDES  loans  are 
not  countervailable. 

3.  Loans  From  Credit  National 

In  1991,  Usinor  Sacilor's  outstanding 
loans  from  Credit  National  were 
consoLdated.  In  addition,  in  1991. 
Credit  National  converted  an  overdraft 
facility  available  to  various  companies 
within  the  Usinor  Sadlor  Group  to  a 
loan  to  Usinor  Sacilor. 

For  purposes  of  the  preliminary 
determinations  in  these  investigations, 
we  treated  both  events  as  consolidations 
and  considered  these  consolidations  to 
be  new  loans  given  in  1991.  As  with 
CFDI,  because  we  treated  these  loans  as 
new  loans  taken  out  in  1991,  no  interest 
was  due  until  1992.  However,  the  old 
loans  which  were  consolidated  in  1991 
were  outstanding  during  a  portion  of  the 
POI  and  potentially  gave  rise  to  benefit. 

At  verification,  we  established  that 
the  consolidated  loan  was  constructed 
so  that  Credit  National  would  obtain  the 


sameratuni  thi^'   ■  h-i/ :  have  earned 
on  thepTB-co^,^      's;»*j  lu&ns.  Thus. 
while  tne  \n'lr■^^.-^  "H'f  or  maturity  on  the 
consolidated  iLiaxi  cutfered  from  the 
terms  of  any  individual  loans  included 
in  the  consolidation,  overall  the  terms 
did  not  change.  Because  of  this,  we  no 
longer  consider  the  consolidation  to  be 
a  new  loan.  Therefore,  it  is 
inappropriate  to  base  our  specificity 
determination  on  the  year  of  the 
consoUdation.  Instead,  we  have  looked 
to  the  years  in  which  the  original  loans 
were  issued. 

The  law  creating  Credit  National  does 
not  in  any  way  Umit  the  industries  to 
which  loans  can  be  made.  Further,  we 
have  reviewed  Credit  National's  Annual 
Reports  for  the  years  in  which  the  old 
loans  were  given  to  determine  whether 
these  loans  were  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  on  a  de  facto 
basis.  Credit  National's  Annual  Reports 
demonstrate  that  loans  in  these  years 
were  in  fact  provided  to  numerous 
sectors  and  were  not  disproportionately 
provided  to  the  steel  industry. 
Industries  which  received  Credit 
National  loans  include,  among  others, 
the  agricultural,  metallurgical  (which 
includes  steel),  electrical,  energy  and 
chemical,  textiles  and  clothing 
industries. 

Based  on  this,  we  determine  that 
Credit  National  loons  are  not  provided 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries. 
Therefore,  they  are  not  countervailable. 

4.  European  Investment  Bank  (EIB) 
Loans 

The  European  Investment  Bank 
( "EIB")  was  created  to  fund  projects  in 
various  countries  and  different  types  of 
industries.  The  EIB's  main  objective  is 
to  grant  loans  and  give  guarantees 
which  facilitate  the  financing  of  projects 
(1)  for  less  developed  regions.  (2)  for 
modernizing  or  converting  undertakings 
or  for  developing  fresh  activities  called 
for  by  the  progressive  establishment  of 
the  common  market,  and  (3)  of  common 
interest  to  several  Member  States. 

The  EIB  borrows  the  major  part  of  its 
resources  on  international  capital 
markets — mainly  through  pubhc  bond 
issues.  The  remainder  of  its  resources 
come  from  its  own  funds,  which  are 
comprised  of  contributions  frtjm  its 
Member  States. 

The  Department  established,  at 
verification,  that  EIB  provides  loans  to 
numerous  sectors  of  the  various 
economies  (e.g..  energy,  transportation, 
telecommimications,  urban 
infrastructure,  mining,  electronics,  and 
many  more).  The  metal  production 
category  (which  includes  production  of 
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the  subject  raerchaDdise)  histoncally 
has  received  a  very  small  percentage  of 
the  loans  granted  by  the  EIB  For 
example,  between  1987-1991,  this 
sector  received  only  0.50  percent  of  tutai 
loans  provided  by  the  EIB.  On  this  basis. 
we  find  EIB  loans  to  be  non-specific  and 
therefore,  not  countervailable. 

5  ESCS  Research  and  Developmont 
Assistance  Under  .\rticle  55 

According  to  Article  55  of  the  ESCS 
Treaty,  assistance  is  available  to 
promote  technical  and  economic 
research  relating  to  the  production  and 
increased  use  of  coal  and  steel,  and  to 
occufMtional  safety  in  the  coal  and  ste+ji 
industries.  Since  the  end  of  1986,  this 

firogram  has  been  funded  solely  through 
evies  an  steel  producing  companies. 
Because  the  results  of  the  research 
conducted  under  Article  55  are  made 
publicly  available,  we  find  this  program 
to  be  not  countervailable  Moreover,  we 
note  that  to  Lhe  extent  that  Article  55 
assistance  is  funded  solely  by  levies  on 
steel  companies,  we  would  find  no 
benefit 

C  Programs  Determined  To  Be  Not  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  France  of  certain  steel  products; 

1  ECSC  Article  54  Interest  Rebates 

2.  ECSC  Article  5b  Conversion  Loans, 
Guarantees  and  Interest  Rebates 

3.  European  Regional  Development 
Fund  (ERDFJ  Loans 

4.  New  Community  Investment  (NCI) 
Loans 

E  Programs  Determined  Sot  To  Exist 

We  determine  that  the  following 
programs  do  not  exist. 

1  Additional  Financing  from  PIS  and 
Cu\PA 

2.  Withdraw  and  Recover  Order 

3.  Grants  in  the  Form  of  Interest 
Rebates  (Redemption  Premiums) 

Interest  Party  Comments 

The  following  are  country-specific 
comments  only.  See  the  Final 
Affirmative  Countervailing  Duty 
Determination  Certain  Steel  Products 
from  Belgium  for  additioniil  discussion 
and  comments  relating  to  EC  programs. 
All  other  issues  are  either  addressed  in 
the  sections  above  or  m  the  General 
Issues  Appendix. 

Comment  I  Petitioners  argue  that  the 
1986  conversion  of  FF54  4  billion  of 
PACS,  PIS  bonds  and  shareholders 
advances  to  common  stock  and  the 
subsequent  wnte-off  of  this  stock 
represented  a  debt  cancellation 
Petitioners  further  argue  that  this 
cancellation  was  a  single,  non-recumng 
event. 


Respondents  ar^je  that  because  the 
rompanys  obligations  regarding  these 
instrjments  were  minimal.  Usinor 
Sacilor  did  not  benefit  from  the 
forgiveness  of  these  obligations. 

Moreover,  respondents  state  that  the 
reclassificatidn  nf  PACS  and  PIS 
instpaments  into  common  stock 
conferred  no  countervailable  benefit  to 
the  company  because  there  was  no  r^sh 
flow  effect  on  the  firm  at  that  time.  In 
support  of  their  argument,  respondents 
cite  Final  Affirmative  Countervailing 
Dut\-  Detennination  Fresh,  Chilled,  and 
Frozen  Pork  from  Canada,  54  PR  30,774 
(July  24.  1986]  and  Final  Affirmative 
Countervailing  Duty  Determination 
Industrial  Pho<iphor:c  Acid  from  Israel, 
56  PR  50.854  (October  9.  1991).  In  these 
cases,  the  Department  stated  that 
benefits  are  received  ba.sed  the  cash 
flow  effect  of  the  subsidy  in.strument 
Respondents  contend  that  to  properly 
measure  the  cash  flow  effect,  the 
Department  must  calculate  the  net 
present  value  of  the  forgiven 
obligations. 

DOC  Pos;^/on.■  Consistent  with  the 
equity  methodology  adopted  in  these 
investigations,  we  have  concluded  that 
any  benefits  to  Usinor  Sacilor  occurred 
at  the  point  when  these  instruments 
were  converted  into  common  stock 
Therefore,  the  benefit  from  these 
conversions  began  in  1986  We  do  not, 
however,  recognize  any  benefit  in 
connection  with  equity  write-offs. 
Because  the  equity  methodology  does 
not  recognize  the  subsequent 
performance  of  the  company  receiving 
the  equity  investment  and  treats  the 
equity  investment  as  a  grant,  the  wrtte- 
off  of  the  equity  is  Irrelevant. 

With  respect  to  respondents'  cash 
flow  argument,  respondents 
misinterpret  the  role  of  a  "cash  flow 
effect"  in  the  Department's  analysis.  A 
cash  flow  effect  does  not  define  what  a 
subsidy  is,  it  merely  directs  the 
Department  when  to  begin  allocating 
benefits.  For  example,  a  subsidized  loan 
unquestionably  afferts  a  company's  cash 
flow  the  moment  it  is  received. 
However,  there  is  no  ca.sh  flow  effect,  as 
the  Department  uses  that  term,  until  an 
interest  payment  is  due.  Only  at  that 
time  does  the  subsidy.  /  e.,  a  lower 
interest  payment,  have  an  effect  on  the 
company's  cash  flow  For  this  reason, 
we  do  not  begin  ailoc^ting  benefits  from 
long-term  loans  until  an  interest 
payment  would  be  due 

Because  the  Department  has  classified 
PACs  as  interest  free  loans,  the  cash 
flow  effect  from  the  subsidies  conferred 
by  those  loans  occurred  as  long  as 
Usinor  Sacilor  did  not  have  to  make 
interest  payments.  When  the  loans  were 
forgiven,  there  was  a  new  cash  flow 


effect.  This  was  because  the  forgiveness 
was  tantamount  to  giving  Usinor  Sacilor 
a  grant  to  pay  off  the  old  loans. 

Comment  2.  According  to  petitioners, 
the  mere  fact  that  the  1986-87 
restructuring  of  Usinor  Sacilor  was 
required  by  Article  241  of  the  French 
Corporation  Law  of  1966  does  not 
render  the  restructuring  not 
countervailable.  Petitioners  state  that 
Usinor's  and  Sacilor's  obligations  to 
repair  their  finances  do  not  affect  the 
countervailability  of  the  GOP's  decision 
to  donate  PF54  billion  to  that  effect. 

Respondents  maintain  that  the 
absence  of  any  benefit  to  Usinor  Sacilor 
from  PAC/FIS  reclassifications  was 
recognized  by  the  EC  Commission 

DOC  Position:  We  agree  with 
petitioners.  Article  241  of  the  French 
Corporation  Law  of  1966  requires 
companies  to  dissolve  if  thfv  cannot 
meet  the  requirement  that  shareholders' 
equity  equal  at  least  50  percent  of  their 
stated  capital.  Usinor  Sacilor  faced  two 
options,  shutting  dowm  or  obtaining 
new  equity.  It  chose  the  latter  and  we 
have  found  those  equity  inhisions  to  be 
inconsistent  with  commercial 
considerations  Therefore,  we  have 
determined  that  they  are 
countervailable,  irrespective  of  whether 
the  EC  Commission  considered  them  to 
be  compatible  with  the  internal  EC  State 
Aids  guidelines. 

Comment  3:  Petitioners  argue  that  any 
PACS  which  were  outstanding  but  then 
exchanged  for  equity  during  the  POI 
should  be  treated  as  loans  while  they 
were  outstanding,  and  as  a 
countervailable  equity  infusion  at  the 
time  of  conversion. 

DOC  Position:  We  disagree.  Because 
we  do  not  prorate  equity  benefits  to 
correspond  to  the  amount  of  time  the 
equity  was  "outstanding"  during  the 
year  of  receipt,  we  can  only  countervail 
the  equity  portion  of  debt  to  equity 
conversions  in  the  year  of  conversion. 
To  do  otherwise  would  lead  to 
overcountervailin^. 

Comment  4:  Petitioners  state  that  in 
1988  the  remaining  PP9.132  billion  in 
FIS  bonds  were  eliminated,  with  part 
being  written  off  against  accrued  losses 
and  the  remainder  exchanged  for  new 
shares  in  Usinor  Sacilor.  Petitioners 
argue  that  to  the  extent  the  transaction 
involved  cancelling  PF5.9  billion  of 
debt,  without  shares  or  other 
instruments  being  issued,  there  is  no 
need  for  the  Department  to  examine 
Usinor  Sacilor's  equityworlhiness  in 
1988  as  no  equity  was  provided. 
Petitioners  contend  that  the  Department 
should  calculate  this  portion  of  the 
benefit  as  a  nonrecurring  grant  given  in 
1988,  amortizable  over  the  15-year 
useful  life  of  assets  in  the  steel  industry'. 
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Petitioners  also  state  that  the  portion  of 
the  can  celled  debt  that  was  not  HTitten 
off  against  accraed  losses  was 
exchanged  for  shares  in  Usinor  Sacilor 
at  a  time  when  Usinor  Saciior  was 
unequitvwortby.  Petitioners  contend, 
therefore,  that  ihe  Depart-ment  shoald 
treat  this  portion  of  trie  benefit  as  a 
countervailable  equity  infiision. 

DOC  Position:  Wtj  disagree  with 
petitioners'  charadenzation  of  the  1988 
ns  bonds  tran.sact!  on  In  1988.  ell  of  the 
remaininB  FIS  bonds  wnre  first 
converted  to  common  stock  Thereafte-, 
part  of  this  stock  was  written  off,  and 
part  remained  as  stock  Therefore,  the 
entire  transaction  was  properly  trea'ed 
as  a  riebt  to  equity  conversion. 

Comment  5  Respondents  state  that 
the  t)epart.ment  improperly  reamortizes 
the  full  facjB  value  of  a  forgiven  loan. 
Thus,  in  their  view,  assessing 
counter\'aiiing  duties  in  excess  of  the 
amount  of  the  subsidy.  This  practice, 
respondents  argue,  violates  U.S.  law  and 
the  GATT. 

Respondents  state  that  the  proper 
timeframe  in  which  to  countervail  a 
benefit  is  die  period  over  which  the 
subsidy  actually  benefits  a  firm.  Further, 
the  period  begins  when  the  firm 
receives  cash  from  the  government  and 
extends,  in  the  case  of  subsidies  tied  to 
equipment,  over  the  useful  life  of  that 
equipment.  Respondents  argue  that 
reclassification  of  a  security  does  not 
extend  that  period,  and  that  the 
Department's  corrent  methodology 
should,  therefore,  be  abandoned. 

Petitioners  state  that  respondents 
confuse  interest  and  principal  when 
analyzing  the  Department's  loan 
forgiveness  methodology  Petitioners 
argue  that  the  Department  only 
countervails  interest  savings,  not  the 
principal,  when  it  measures  the  benefit 
from  low-interest  loans.  In  debt 
forgiveness,  by  contrast,  the  interest 
savings  cease  to  be  countervailed 
because  the  low-interest  loan  is  no 
longer  outstanding.  At  that  point, 
petitioners  state,  the  Department  begins 
to  countervail  the  forgiveness  of  the 
principal. 

Petitioners  further  argue  that  neither 
GATT  nor  the  countervailing  duty  law 
is  violated  by  the  Department's  loan 
forgiveness  methodology.  Petitioners 
contend  that  respondents  are 
improperly  defining  the  countervailable 
event  as  the  original  receipt  of  a  loan. 
Respondents  fail  to  recognize  that  the 
loan  forgiveness  constituted  a  new 
countervailable  event,  the  benefit  from 
which  is  associated  with  the  principal 
of  the  loan. 

DOC  Position:  We  agree  with 
petitioners.  "Overcountervailing  '  only 
exists  when  the  net  present  value  (NPVj 


of  allocated  benefits  exceeds  the  face 
vFilue  of  the  subsidy  Since  it  is  the 
CH;'pa,rtment's  practice  to  treat  a 
rt^classification  of  debt  to  equity  as  a 
new  coantervaiiable  event,  two  distinct 
subsidies  exist  where  debt  is  converted 
to  equity.  Our  loan  and  grant 
methodologies  are  designed  to  ensure 
that  neither  instrument  is 
overcountervailed.  We  note,  in  addition, 
that  8  comparison  of  the  face  value  of 
the  loan  to  the  NPV  of  all  benefits 
countervailed  in  connection  with  debt 
to  equity  conversions,  shows  that  the 
Department  still  does  not 
overcoimtervail,  in  the  sense  discussed 
above. 

Comment  6:  Respondents  object  to 
our  preliminary  determination  that 
investment  subsidies  are  specific 
despite  our  statement  that,  with  respect 
to  eligibility  criteria,  investment 
subsidies  are  generally  available. 
Respondents  argue  that  the  Department 
incorrectly  shifted  the  burden  of  proof 
when  it  required  respondents  to  provide 
evidence  that  these  subsidies  were  not 
specific  on  a  de  facto  basis. 
Respondents  miointain  that,  the 
Department  has  an  affirmative 
obligation  to  investigate  and  support  its 
findings  with  substantial  evidence  on 
the  record  Respondents  contend  that 
because  the  subsidies  in  question  were 
prr.n-ided  by  loc^l  and  regional  agencies 
thro'ughout  France,  it  was  not  feasible  to 
gather  information  regarding  the  actual 
distribution  of  funds  under  each  of  the 
programs 

DOC  Position:  We  agree  that  our 
findings  should  be  based  on  substantial 
evidence  on  record  However,  it  is  the 
respondent  wno  possesses  the  relevant 
evidence.  Whenever  a  respondent 
refuses  or  is  unable  to  provide  requested 
information  on  the  specificity  of  a 
program  in  a  timely  manner  and  in  the 
form  required,  the  Department  may  find, 
as  best  information  available,  that  the 
program  was  spetific.  See,  e  g.,  Final 
Affirmative  Counten'aiiins  Du'y 
I3etenr.ination.  New  Steel  Rail,  Except 
Li4iht  Rail,  frcm  Canada,  54  PR  31991. 
31995  {Aug,  3  1989).  Final  Affirmative 
Countervailing  Duty  Detemnnation; 
Fresh.  QiiUed.  and  Frozen  Fork  from 
Canada,  54  FR  .30774,  307  7c^^O  (July 
24.  1989J;  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Eletnxical  Conductor  Aluminum 
Redraw  Rod  from  Venezuela.  53  FR 
24763,  24767  (lane  30, 19881 

Comment  7  Petitioners  contend  that 
the  Department  did  not  verify 
respondents'  claim  that  the  aid  suD)ec"t 
to  the  ECSC's  "withdraw  and  recover 
order"  is  covered  by,  and  not  additional 
to,  the  subsidies  already  reported  to  the 
Department.  Petitioners  argue  further 


that  the  firm's  only  documented 
repayment  of  FF500  million  was 
insufficient  to  repay  the  principal  and 
interest  on  the  original  funds  granted. 
Therefore,  petitioners  argue  that  the 
Ctepartment  should  determine  based  on 
best  information  available  that  the 
v«thdraw  and  recover  procedure  dealt 
with  additional  countervailable 
subsidies,  and  the  Department  should 
countervail  all  but  the  FF500  million 
repayment. 

Respondents  argue  that  the  subsidies 
subject  to  the  withdraw  and  recover 
order  were  disbursed  by  the  GOF  in  the 
form  of  PACS,  FIS  bonds,  and 
shareholders'  advances  Respondents 
maintain,  Indeed,  that  PACS,  FIS  bonds, 
and  shareholders'  advances  were  the 
only  types  of  funds  given  to  Usinor 
Sacilor  during  the  period  subject  to  the 
withdraw  and  recover  order.  Therefore, 
all  subsidies  provided  in  conjunction 
vdth  the  withdraw  and  recover  order 
were  fully  accoimted  for  by  the 
Department. 

DOC  Position:  We  agree  with 
respondents.  Based  upon  our  review  of 
accounting  records,  fiJoancial 
statements,  and  other  supporting 
documentation  at  verification,  we  found 
no  indication  of  additional  subsidies 
that  Usinor  Sacilor  had  not  reported. 
For  a  complete  discussion  of  tne 
Department's  analysis  of  the  "Withdraw 
and  Recover  Order,"  see  the 
Conciurence  Memorandum  to  Barbara 
R  Stafford  from  Team,  dated  June  21, 
1993. 

Comment  8:  Respondents  disagree 
with  the  Department's  preliminary 
decision  to  use  the  long-term  loan 
benchmark  rate — the  IMF  interest  rate 
plus  a  risk  premium — as  a  discount  rate 
used  for  amortizing  grants  and  equity  in 
the  years  when  the  company  was 
uncreditworthy.  Respondents  state  that 
the  Department's  Proposed  Regulations 
regarding  the  discount  rate  to  be  used  in 
amortizing  grants  and  equity  infusions 
di^er  from  the  guidance  for  selecting 
loan  benchmarks.  Respondents  argue 
that,  for  amortizing  grants  and  equity, 
the  Department  is  required  to  use  the 
average  cost  of  long-term,  fixed-rate  debt 
in  the  country  under  investigation,  as 
the  interest  rate. 

Petitioners  state  that  respondents' 
recommended  discoiint  rates  do  not 
accoimt  for  the  risk  associated  with 
uncreditworthy  and  unequityworthy 
firms.  Therefore,  the  Department  should 
continue  to  use  an  "uncreditworthy" 
discount  rate  for  allocating  benefits 
received  in  years  when  the  company  is 
unequityworthy  and  uncreditworthv- 

DOC  Position:  We  have  continued  to 
use  an  "uncreditworthy"  discount  rate 
to  allocate  benefits  received  in  years 
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when  the  company  was  found 
imcreclitwoftny  AiUiough  the 
respoodentj  are  correct  that  our 
PTopo8«d  Regulations  do  nut  provide  for 
uncreditworthy  discount  rates,  we 
believe  that  then  use  is  consistent  with 
our  methodolo«y. 

In  ail  ocating  Dene  fits  over  tirr.e.  we 
attempt  to  create  a  stream  of  benefits  m 
such  a  way  th^t  the  company  ir. 
question  would  be  indifferent  oetwwen; 
(1)  Receiving  the  benefit  in  a  lump  sum. 
and  (2)  receiving  a  senes  of  pa  vments 
over  the  allocation  penod.  The  use  of  a 
cooipany-speciHc  discount  ratd  is  wLai 
guarantetjs  thet  we  wjll  achieve 
indifference.  This  is  because  a 
coropany-speafic  rate  reflects  ihe 
company's  own  lime  prefereni  «  fv)r 
Ti-iOney 

Be<:ause  co-Tpany-speafic  ra'.tjs 
s!iould  be  used  to  allocate  benwf.ts  ovar 
time.  It  wouid  be  incorrect  to  rely  on  a 
creditworthy  Cisco unt  rate  (as  'ha 
Proposed  Regulations  would  have  us 
doj  for  a  company  whi'ii  has  b'^ii 
fjund  to  be  uiicreditworlhy.  If  we  did 
50,  we  would  be  ujiderstating  ina  btsnefit 
stream  and  would  make  ?iie  re'  ipiont 
indifferent  between  current  and  future 
values. 

Comment  9  Respond8r:ts  object  to 
our  use  of  the  [MF  lending  rate  as  the 
b-enchmark  in'erast  rate  for  long-term 
loan  caicuiat:ons.  They  contend  that  the 
IMF  rates  are  inappropriate  because 
they  are  neither  long-term  ratev  nor 
corporate  rates  used  in  France,  as 
section  355,49fbj  contemplates. 
Respondents  argue  that  this  was 
confirmed  at  venfication  be  bank 
officials,  who  indicated  that  the  IMI-- 
lending  rata  did  not  correspond  with 
long-term  commercial  rates  in  France. 

Respondents  suggest  tJiat  the 
Department  vise  the  information  on 
long-terra,  fixed  interest  rates  in  France 
published  by  the  OECD  However,  if  the 
EtepiTtment  determines  these  rates  are 
not  applicable,  it  should  use 
information  obtained  at  verification  At. 
verification.  French  bank  officials 
informt*rl  ihe  Department's  analyst  ihai 
their  commercial  interest  rates  were 
based  on  PIBOR  or  the  prime  rate  pi  us 
a  number  of  hiasis  points  Respondents 
state  that  this  information  is  in  the 
venfication  report. 

Petitioners  argue  that  the  IMF  rates 
are  preferable  to  the  imprecise  and 
undocumented  rates  provided  by  the 
respondents,  since  the  former  are 
French- specific  and  not  OEa>wride 
rates.  Petitioners  also  state  that  the  IMF 
rates  are  appropriate  benchmarks 
because  they  are  normally  differentiated 
according  to  creditworthineas  of 
borrowers  and  the  objectives  of 
financing. 


i^XXT  Position  Be*  a-jse  we  have  fo'ind 
1  lans  fnim  Oedit  NtiLionai  to  be  not 
counteravailable.  we  are  using  the 
ir.terest  rates  provided  in  the  OECD 
Monthly  Financial  S'atisticj  for  Credit 
National  '♦quipment  loans  as  our 
benchmark  rates  in  years  when  Usinor 
Saciior  was  creditworthy  These  rates 
are  described  as    the  prime  rate  charged 
by  the  Credit  National  Bank  on  fixed- 
rate  loans  to  en'erpri.ses,  in  pnncipai 
pennds  of  l)*>?ween  ei^h!  and  fifteen 
years  and  oniy  ex(  wpticriilly  for 
amounts  of  less  th.iri  one  miiiion 
francs  " 

We  find  Lhes«  rnitis  to  be  more 
consistent  with  our  Rei^ulations  than 
either  the  IMF  or  the  PIBC'R  rates 
because  'hev  reflect  thu  cost  of  corporate 
!wng-tenn  borrowing  We  also  disagree 
with  petitioners  ar^mmit  that  the  IMF 
rates  are  apprjpriHtti  benchmarks 
because  they  are  ncrTTiaiiy  differentiated 
according  to  the  credi'worthinwes  of 
hormwers  and  the  obt^Hlives  o''Lhe 
finan*  mg.  Althnu^ll  the  IMF  d^scrptmr 
says  this,  the  rate  we  used,  the    Lending 
rate,"  did  not  have  a  minimum  and 
maximum  rate  to  account  for  a 
company's  creditworthiness  I:i  any 
case,  our  methodology  accounts  for 
uncreditworthiness  by  requiring  us  to 
include  a  risk  pr'^mium. 

Verification 

In  accordance  with  section  77B{bi  of 
the  Act  (19  use  1677e(b}).  we  "en  Red 
the  information  used  in  making  onr 
final  detHrnunations,  We  followed 
standard  venfication  prtxedures, 
including  meeting  with  government  and 
company  officials,  examination  of 
relevant  accounting  records  and 
examination  of  onginal  source 
documents  Our  vwnfir^tion  results  are 
outiine<i  in  detail  ;n  the  public  versions 
of  the  verification  .'^pcrts,  whirii  are  on 
file  in  the  Centra!  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building), 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminarv  detemiinations,  wa 
:p.st^K■t^>d  the  I'  S  Customs  Service  to 
suspend  liquidation  of  ail  entries  of 
certain  steel  products  from  France 
which  were  entered,  or  withdrawn  from 
warehou.st*.  for  consumption  on  or  after 
December  7,  1992.  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Register. 
These  final  countervailing  duty 
determinations  were  aUgned  with  Lhe 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries .  pursuant  to  section  606  of  the 
Trade  and  Tanff  ,'\ct  of  V-tM  (section 
705laj(lJ  of  the  Act). 


Under  article  5,  paragraph  3  of  the 
GATT,  provisional  measures  cannot  be 
imposed  for  more  than  120  days  without 
final  affirmative  determinations  of 
subsidization  and  injury  Therefore,  we 
instructed  the  U.S.  Customs  Service  to 
discontinue  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  after  Apnl  6,  1993,  but  to 
continue  the  suspension  of  liauidation 
of  ail  entries,  or  withdrawals  from 
warehouse,  for  consumption  of  t}ie 
subject  merchandise  ent»*red  between 
T-ecember  7,  1992.  and  '^pnl  6,  1993 
We  wail  reinstate  suspensions  of 
liquidation  under  section  -'OSid)  cf  the 
Act  (19  use  (1671b(d)),  if  the  ITC  issues 
a  final  affirmative  injury  determination, 
ar.d  will  require  a  casn  deposit  of 
estimated  countervailing  iaues  for  such 
entries  of  merchandise  m  the  amount 
indicated  below. 
Ortain  Hot-Rolled  Carbon  Stpei  Flat 
Prrxiucts 

Giuntry-Wide  Rate — 15.49 
Ortain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate— 15.49 
Ofain  Corrosion-Resistant  Cartwn  Stf?el  Fiat 
Products 

Country-Wide  Rat-— 1 5  49 
Certain  Cut-To-Ler.gin  Caticn  Steel  Plata 

Qountry-Wide  Rate — 15.49 

nc  Notification 

In  accordance  with  Seciion  7&5id)  of 
the  Act  (19  use  1671d(d,i;.  we  will 
notify  the  ITC  of  our  determinations.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonproprietary  information  relating  to 
these  investigations.  We  will  allow  the 
ITC  access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  canceled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  countervailing  duty 
orders,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  France. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
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return  or  destruction  of  proprietar, 
infoimatinn  disclosed  under  .\f-0  in 
arcortlanrf  wuh  I-^CTR  li^-  34' d). 
Fail'ire  tc  rumpiv  is  a  violation  of  the 
.\PO. 

These  determinations  are  published 
pursuaiit  to  section  705(d)  of  the  Act  (19 
use  1671d(d))  and  19  CFR 
355.20(a)(4). 

Datpd  June  21, 1993. 
joMpb  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc  93-15632  Filed  7-8-93;  8:45  am] 


"'"he  parties  submitied  a-st^  a; 


.f  p,. 


rvL'vitta!  briefs  on  A 


[C-428-817] 

Fir»a!  Affirmative  Cojnterva'iing  Daty 
Detarrninatlons:  C*?na!n  Ste«i  Products 
from  Germany 

AGENCY:  Import  Administration, 
L  temational  Trade  Administration. 
Department  of  Commerce. 

FOR  PURTfiEfi  lN«'ORaATiON  CONTACT; 
Paulo  F  Mt-r  a:'S  or  Kristi.i  M.  Helm. 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4412  or  482-3798. 
respectively. 

Final  Determinations 

The  Depanaient  determines  that 
benefits  which  constitute  subsidies 
uitliin  the  meaning  of  section  7')}  of  ihe 
Tan  if  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
produrers  or  exporters  in  Germany  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminarv'  determinations  (57  FR 
S7772.  December  7,  1992),  the  following 

events  ha%  e  occurred. 

We  conducted  verification  fio.r. 
January  27  through  February  17,  1993 
On  March  8,  1993,  we  pubUshed  in  the 
Federal  Register  3  notice  postponing  the 
final  determinations  in  these 
investigations  in  accorrtance  with  the 
postponement  of  the  final 
determinations  in  ti^e  companion 
antidumping  dutv  investigations  [58  FR 
12935). 

On  April  6.  1993,  we  terminated  the 
suspension  of  iiquidalicn  of  all  entru^-s 
of  the  subject  merchannise  entered,  or 
withdrawn  for  ronsun^  puon.  on  or  uftei 
that  date  (see  SuspensiO',  of  Liquidation 
section,  below). 


A  pub 


;  and  6,  1993, 
) earing  was  held 


ri'spectiv 

on  April  8, 1993. 

Scope  of  Investigations 

The  products  covered  by  these 
in vestiga  n  o  n  ,■=  (  p  rt  a  i  n  steel  products, 
constitute  iocr  set  trate  "cltuises  or 
kinds"  of  mercnaiidise,  as  found  in  the 
Scope  Appendix  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  ,*  is'ra  which  is  published 
concurrently  with  this  notice:  (1) 
Certain  hot-rolled  carbon  steel  flat 
products,  (2)  certain  cold-rolled  carbon 
steel  flat  products,  (3)  certain  corrosion- 
resistant  carbon  steel  flat  products,  (4) 
certain  cut-to-length  carbon  steel  plate. 

Injury  Test 

Because  Germany  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from 
Germany  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
August  21, 1992,  the  ITC  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Germany  of  the  subject 
merchandise  (57  FR  38064,  August  21. 
1992). 

Bespondents 

The  GOG  and  the  Governments  of 
Niedersachsen  and  Nordrhein-Westfalen 
are  respondents  for  each  class  or  kind  of 
merchandise  subject  to  these 
investigations.  The  Government  of 
Saarland  is  a  respondent  only  with 
respect  to  certain  cut-to-length  carbon 
steel  plate.  The  following  is  a  list  of  the 
respondent  companies  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations: 
Certain  Hot-Rolled  Carbon  Steel  Products: 

Hoesch 

Wockner 

Preussag 

Thyssen 
Certain  Cold-Rolled  Carbon  Steel  Products: 

Hoesch 

Klockner 

Preussag 

Thyssen 
Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products: 

Hoesch 

Preussag 

Thyssen 
Qrtain  Cut-To-Length  Carbon  Steel  Plate: 

Dillinger 

iisenburg 

Preussag 

Thvssen 


BfiMid  on  OUT  analysis  of  the  petition, 
lie  responses  to  our  questionnaires, 
verification  and  comments  by  interested 
parties,  we  determine  the  following: 

Cenerxil  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  coimtervailing  duty  investigations 
of  certain  steel  products  from  various 
countries,  were  not  case-specific,  but 
rather  general  in  nature,  lliese 
included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 
'  privatization  Issues;  and 

•  Restructuring  Issues. 
The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  the  Final 
Affirmative  CountervaiUng  Ehity 
Determination:  Certain  Steel  Products 
from  Austria  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
subsidies  (the  period  of  investigation 
(POD)  is  1991. 

Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 
imder  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  subsidy  received  by  each  firm 
weighted  by  each  firm's  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 
The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  country-wide  rate 
for  each  class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355, 20(d)  and  to 
the  extent  practicable,  for  each  class  or 
kind  of  merchandise,  we  compared  the 
total  ad  valorem  subsidy  received  by 
each  firm  to  the  country-wide  rate  for  all 
programs  to  determine  whether  a 
significant  differential  existed.  On  the 
basis  of  this  comparison,  the  rates  for 
Iisenburg,  Preussag  and  Thyssen  were 
significantly  different  from  the  country- 
wide rate  with  respect  to  certain  cut-to- 
length  carbon  steel  plate.  Therefore, 
these  firms  receivea  individual 
company  rates.  For  the  remaining  firm, 
Dillinger.  we  recalculated  the  country- 
wide rate,  based  on  the  benefits  received 
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by  this  firm.  We  then  assigned  the 
recalculated  overall  country-wide  rate  to 
Diihnger.  and  all  other  manufacturers , 
producers,  and  eTporters. 

Pnvauxation 

In  these  final  determinations,  we  hav« 
decided  that  a  portion  of  the  pr>tp  paid 
for  a  formerly  government-owned 
company  represents  partial  repflymtjnt 
of  pnor  subsidies.  We  reduced  the 
r^-nefit  streams  for  each  program  of  the 
pnor  subsidies  by  the  ratio  of  the 
repavTnent  amount  to  the  net  present 
vaJue  of  all  remaining  benefits  Tom 
tnose  pnor  subsidies  at  the  timf  of 
pnv.itization,  A  f'urther  explanation  of 
the  Dep<irtment  »  determinatior  on 
pnvaUiation  and  these  calculations    an 
be  found  in  Lie  Pnvatization  se  rtion  of 
•le  General  Issues  Appendix  Tbe 
s  -ibsidies  ai  located  to  the  POI  f- t 
illinger  reflect,  where  appropnate,  the 
v'plication  of  the  privatization 
rrieth  odd  logy. 

Spinoffs 

In  these  final  determinatjons  we  have 
i.so  decided  that  a  portion  of  Lie  pnce 
paid  when  a  "prtxiuctive  unit    ;s  sold 
:  1  allocable  to  the  value  of  subsidies 
received  in  pnor  years  by  the  s»?i!er  of 
the  "productive  unit."  The  subsidies 
ai located  to  the  POI  have  been  .-educed 
(where  appropriate)  as  descnbed  above, 
hut  adjusted  by  the  asset  value  ;^f  Ltie 

productive  unit."  For  a  further 
explanation  of  tiie  Department  s 
determination  re«arding  "spin-offs"  and 
these  calculations,  see,  the 
Restructuring  section  of  the  Ge.ieral 
Issues  .Appendix. 

A  Programs  Detennmed  To  Be 
Countervmiable 

We  determine  that  countervailabie 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Germany  of  ceriain  steel  products 
under  the  following  programs: 

1.  Capital  Investment  Grants 

The  Steel  Investment  Aliowa.nce  .Act 
promotes  investment  for  the 
modernization  of  the  iron  and  steei 
mdustry.  As  amended  on  December  22. 
1983,  this  program  provided  grants 
amounting  to  20  percent  of  the 
acquisition  cost  of  assets  purcl"  ased  or 
produced  prior  to  January  1,  iyH€,  and 
ordered  or  produced  after  July  30.  1981 
li  the  Minister  of  Finance  approved  the 
application,  a  certificate  of  approval 
would  be  forwarded  to  the  German  tax 
authoritiee.  The  tax  authorities  would 
then  deade  whether  to  provide  the 
funds  directly  to  the  company  or 
whether  to  offset  them  against  taxes 
due. 


Becau,se  benefits  under  this  program 
are  available  oiny  to  the  iron  and  steel 
industry,  we  determine  the  program  is 
provided  in  law  to  a  specific  enterprise 
or  industry  or  group  of  enterprises  or 
industries.  See  Coi.ntervailing  Duties; 
Notice  of  Proposed  Ruiem along  and 
Request  for  Public  Comments,  54  FR 
23368,  23379  CMay  31,  1989)  ■FVoposed 
Regulations),  section  355  43rDji2)(!], 
Therefore,  the  grants  provided  to 
Dillinger,  Hoesch.  Kiocknar,  PT«uss.=5g, 
and  Thyssen  under  this  program  are 
countervailable. 

Three  of  the  corap}anies  had  to  return 
small  portions  of  their  grants  after 
audits  by  the  German  tax  office  These 
amounts  were  returned  before  'he  POI. 
Interest  was  charged  on  the  disaiicw<>d 
portion  of  the  grant  from  the  date  of  the 
original  disbursement  to  the  date  of 
repayment.  We  deducted  the  r»>tu.-ned 
portions  of  the  grant  from  the  amour.t  of 
funds  initially  received  by  the 
companies  before  calculaiing  Lte  benefit 
under  this  program 

We  have  detenained  that  h-enefits 
received  under  this  program  ary 
nonrecurring  and  calculated  th^  benefit 
in  accordance  with  the  allorat:  jn  issues 
section  of  the  general  issues  aprxnd.x. 
For  the  discount  rates  ws  used 
whenever  possible,  each  company's 
actual  cost  for  long-term.  5xed-rate  debt. 
If  a  company  did  not  report  this  cost,  or 
when  a  company  had  no  long-term 
borrowing  in  the  year  in  which  s  gnnt 
was  approved,  we  used  the  ratt-s  for 
Industrial  bonds  provided  by  the 
Deutsche  Bundesoank. 

We  calculated  the  portion  of  the 
benefit  attributable  to  the  period  of 
investigation  and  divided  that  benefit  by 
the  total  steel  sales  ;f  ea^  ii  company 
within  each  respe«~t'.ve  class  or  «.;nd  of 
merchandise.  On  *h!s  t>a.sis,  we 
determine  the  net  subsi.i:^  ■>  fnr  this 
program  to  be  0.45  p«r  ><!    ad  '/aiavm 
lor  hot-rolled  carbcm  ste*;!  pnxJucts. 
0.39  parcent  ad  valorem  for  cold-rolled 
carbon  steel  products.  C  3v)  percent  ad 
valorem  far  carrosion-resistant  carbon 
steel  flat  products;  and  0.1 5  pexent  ad 
vaJorem  for  cut-to-length  carbon  steei 
plate  except  for  Usenburg,  Preussag,  and 
Thyssen,  which  have  significar.tly 
different  aggregate  benefits  The  net 
subsidy  rates  for  these  three  companies 
are  0.00,  0.44,  and  0.36  percent  ad 
valorem,  respectively 

2.  Structural  Improvement  Aids 

On  December  28,  1983,  the  Federal 
Minister  of  Economics  enaded  the 
"Directive  for  the  Provision  of 
Structural  Improvement  .Assistance  to 
Companies  in  the  Iron  and  Steel 
Industry."  This  program  provided  funds 
for  companies  in  the  iron  and  steel 


industry  to  (1)  cover  severance  pay  and 
transitional  assistance  for  steel  workers 
affected  by  the  restructuring  plan  within 
the  industry',  and  '2)  assist  steel 
companies  with  the  costs  associated 
with  plant  closures.  Funds  were 
provided  to  cover  expenses  incurred  in 
Laying  off  employees  from  the  period 
J.jr.uary  1,  1980,  through  December  31. 
l')66  Plant  closures  had  M  occur  by 
December  31.  1985,  or  in  exceptional 
(.dsfs  by  December  31,  1989.  in  order  for 
steel  companies  to  receive  fimds  iLider 
Lhis  program. 

To  qualify  for  assistance,  a  company 
had  to  file  an  application  with  the 
Federal  Minister  of  Economics.  This 
pr'j.gram  was  funded  by  the  federal  and 
state  governments. 

StTiCtural  improvement  assistance 
was  provided  on  a  conditionally 
repey^ble;  interest-fr^e  basis. 
Repaym.ent  of  this  assistance  was 
scheduled  to  begin  in  1P86  and  was  tied 
to  the  company's  yearly  profits  Dunng 
the  period  of  investigation,  ttiree 
nmpanies,  Hoesch.  Klockner.  and 
Preu-ss^ig.  had  outstandirg  balances 
under  this  pro^^am.  Thyssen  also  used 
tb.is  program,  but  rppaici  all  the  hinds  it 
received  before  the  per,>i  of 
investigation. 

Because  benefits  under  this  program 
wore  available  only  to  the  iron  and  steel 
industry',  we  determine  the  program  is 
provided  in  law  to  a  specific  enterprise 
or  industry  or  group  of  enterprises  or 
industries.  It  is.  therefore. 
ccuntervailable  to  the  extent  that  it  was 
inconsistent  with  commercial 
considerations. 

Because  of  the  possibility  of 
repa]/ment,  we  have  treated  the  funds  as 
shoii  term  zero  interest  rate  loans, 
rolled-over  each  year  until  repayment. 
Zero-rate  loans  are  inconsistent  with 
commercial  considerations.  Therefore, 
we  determine  this  program  to  be 
countervailable. 

To  calculate  the  benefit,  we  took  the 
amounts  outstanding  during  the  POI 
and  calculated  the  interest  that  would 
have  been  paid  on  those  amounts  at  a 
commercial  interest  rate.  We  calculated 
the  national  average  short-term  interest 
rate  bencimark  for  1991  by  adding  a 
spread  to  the  Frankfurt  Interbank  Offer 
Rate  (FIBOR).  We  determined  the 
benchmark  to  be  10.00  percent. 

We  then  divided  these  results  by  the 
total  steel  sales  of  each  company  within 
each  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.25  percent  ad  valorem 
for  hot-rolled  carbon  stee!  products; 
0  22  percent  ad  valorem  for  cold-rolled 
carbon  steel  products;  0.05  percent  ad 
valorem  for  corrosion-resistant  carbon 
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feel  flat  prtx^u-rts:  and  0  ^0  pen-ent  nH 
vdoreiD  for  cu'  to-ienpth  cartx-n  ?;»?*-': 
plate  for  e!)  rorr,par,>B5- 

-i   iiu-estmeni  Premium  Act 

l"!-.der  the  L'vistinent  Allowance  .\.  t, 
m  effect  from  1969  through  1989.  graiits 
wt:-e  proviCJ'd  to  companies  iiivusting 
in  Lhrpe  re>:;or."  of  (.^rmany:  the  rnriHl 
border  area  [a  ztme  bordering 
Czechoslovakia  and  the  former  German 
Democrstic  Republic  'GDRI),  the  hard- 
coal  mining  region  ir  S^ariond  and  the 
areas  laid  out  In  the  Federal'State  fc.nt 
Scheme  for  the  Improv&ment  of 
Rer.onei  Economic  Structures  (Joint 
Scheme).  Under  the  Joint  Scheme, 
federal  and  state  officials  provided 
guidelines  for  designating  certain 
regions  as  depressed  areas 
(Gemeinsdiaflsau^abe  or  "GA"  Areas). 
The  investment  allowance  grant 
equalled  10  percent  of  eligible 
expenditures  in  the  zonal  border  area 
and  8.75  percent  of  eligible 
expenditures  in  the  GA  Areas. 

A  condition  for  approval  of  the 
investment  allowance  was  that  the 
investment  project  be  particularly 
worthy  of  promotion  from  the 
perspective  of  the  economy  as  a  whole. 
A  certification  for  the  investment 
dliowance  is  issu*?d  only  for  a  specific 
investment  prrii^ct.  Generally,  the 
project  m;i5t  f>b  i.Tiplemented  by  the 
company  within  three  years  of  the 
certification.  The  investment  allowance 
is  paid  by  the  local  tax  office,  although 
the  program  is  funded  by  both  federal 
and  state  tax  revenues  Dillinger  and 
Preussag  were  the  only  companies  to 
use  this  prcwram. 

Becau.se  tKis  program  is  limited  to 
enterpnses  or  industries  located  in 
specific  geographical  areas  within 
Germany,  we  determine  the  program  to 
He  specific  and,  therefore, 
countervailable.  (Proposed  Regulations, 
54  FR  at  23379,  section  355.43(b)(3)}. 
\Vf  furtner  determine  the  grants  under 
t!-    p'  >gr9m  to  be  nonrecurring. 
"^h  -'t-fcrij,  v.-e  calculated  the  benefit 
.ifKi^r  '-his  p'tjgram  using  the 
rreth'  doioj^  (or  nonrecurring  grants  as 
dP'i;  ';btod  in  the  'Capital  Investment 
(  Tarit    progiain  (see  ,^  1.,  above).  We 
iu'uled  these  results  by  the  total  steel 
sales  of  each  corr:pariy  within  each 
respective  class  or  Lnd  of  ni-Tchandise. 
On  this  basis,  we  d.^'er;.    le  me  net 
subsidies  for  Uas  program  to  be  0.05 
percent  ad  valorem  for  hot-ioUed  carbon 
steel  products:  0.02  pfircent  ad  valorem 
for  ccld-roDed  carbon  steel  products; 
0  00  percent  ad  vaJorf-m  for  corrosion- 
rMs;-;tant  carbon  sf  jfJ  fi&t  products;  and 
Q  ()6  percent  ad  va'.orfm  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag.  and  Thyssen,  which 


hn.ve  si'jjnifirAntly  different  aggregate 
Denefits.  The  ne*  subsidy  rates  fo^  t^^^e 
three  companies  are  0.00,  0  29  e:  d     no 
percent  aa  vahrem,  respectively. 

The  rate  calculated  for  Dillinger  under 
this  prograrr.  is  based  upon  the  best 
information  available  n?  nr^vided  for 
under  section  355  37  of  rr  e 
Department's  r*>i.~  i  - 1 1  n  s  ( 1 9  CFR 
355.37).  hi  its  respor.sp  t    our 


questionnaire 


.DiiUn 


ger 


-jHf 


that  it 


did  not  recall  receiving  any  mnds  under 
this  program.  At  verification,  however, 
Dillinger  wis  .r.able  to  document  that 
no  benefili  »\drB  received  under  this 
program.  Moreover,  according  to  the 
Official  Journal  of  the  European 
Communities,  which  was  provided  in 
the  petition,  and  the  Department's  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  the  Federal  Republic  of  Germany 
47  FR  39345  (September  7, 1982). 
Dillinger  did  receive  funds  under  this 
program.  Therefore,  we  calculated  the 
benefit  for  Dillinger  using  the 
information  provided  in  the  Official 
Journal  of  the  Europ^m  Communities. 

4.  Joint  Scheme:  Improvement  of 
Regional  Economic  Structure — GA 
Investment  Grants  and  Other  GA 
Subsidies 

The  primary  goal  of  this  program  is  to 
assist  companies  in  depressed  areas. 
Pursuant  to  the  Grundgesetz  (the 
constitution  of  the  Federal  RepubUc  of 
Germany),  regional  poUcy  basically  lies 
within  the  competencj'  of  the  individual 
states  !iowever,  pursuant  to  Article  91 
of  the  s'r  i.i^esetz,  the  federal 
gover:  r ':.   participates  in  regional 
economic  assistance  measures  through 
the  Federal/State  Joint  Scheme  for  the 
Improvement  of  Regional  Economic 
Structures.  The  law  governing  the  Joint 
Scheme  was  signed  Octobw  6, 1969, 
and  came  into  force  on  January  1, 1970. 
The  European  Communities'  (EC) 
Commission  Decision  322/89/ECSC  of 
February  1, 1989,  prohibited  regional 
aid  to  the  iron  and  steel  industry  alter 
January  1. 1989  (exceptions  were  made 
for  the  new  states  of  the  former  GDR). 
Therefore,  iron  and  steel  companies 
within  the  EC.  except  those  in  eastern 
Germany,  are  no  longer  eUgible  to 
receive  assistance  under  this  program. 

The  German  federal  government  and 
the  states  participate  in  the  planning 
and  the  f.nancing  of  the  Joint  Scheme. 
Although  the  financing  is  shared 
equally  by  the  federal  government  and 
the  states,  the  implementation  of  the 
Joint  Scheme  is  left  to  the  states. 

The  bod)  responsible  for 
implementing  the  Joint  Scheme  is  the 
Planing  Committee  for  Regional 
Economic  Structures.  This  Committee 


designatef  '  A  *  reas.  At  the  proint  of 
German  uiubcation,  all  of  the  former 
GDR  states  became  GA  areas.  The 
Comr  'M' s".    adopts  five-year 
fiwDevkcri.  ^.aj.s. 

UndOT  this  program,  companies 
located  in  GA  Areas  are  eligible  for 
grants  equal  to  10  to  23  percent  of  fixed 
investments,  depending  on  the  location 
and  t3rpe  of  investment.  Once  approved, 
the  grants  are  paid  out  based  on  the 
progress  of  the  investment  project.  The 
investment  project  must  be  completed 
within  three  years  of  approval  If  a 
company  makes  several  investments  in 
various  years  and  wishes  to  receive 
assistance  under  this  program,  then 
appUcations  must  be  made  for  each 
investment  AppUcations  must  be 
submitted  to  the  economic  ministry  of 
the  state  prior  to  the  start  of  the 
investment 

Because  this  program  is  limited  to 
enterprises  or  industries  located  in 
specific  geographical  regions,  we 
determine  that  federal  assistance 
provided  under  this  program  is  specific 
and,  therefore,  countervailable. 
Moreover,  except  for  the  five  former 
East  German  states,  the  GA  Areas  are 
not  co-extensive  with  state  boundaries. 
For  these  reasons,  we  determine  that 
state  assistance  under  this  program  in 
all  but  the  former  GDR  states  Umited  to 
enterprises  or  industries  located  in  a 
specific  geographic  region  and, 
therefore,  is  specific  and 
countervailable.  (Proposed  Regulations. 
54  FR  at  23380,  sections  355.43(5)). 

For  the  former  GDR  states  we  did  not 
request  information  on  actual  usage  of 
the  program.  Such  information  is 
necessary  to  determine  whether  the 
state-provided  portion  is  specific. 
Sachsen-Anhalt  is  the  only  former  GDR 
state  in  which  a  respondent  company, 
Ilsenburg,  operates.  Because  we  did  not 
ask  for  information,  we  are  deferring 
examination  of  Sachsen-Anhalt 
contributions  under  this  program  imtil 
an  administrative  review,  pursuant  to 
section  775  of  the  Act  (19  USC  1677d 
(1988))  and  19  CFR  355.39.  Therefore, 
we  are  not  including  the  portion  funded 
by  Sachsen-Anhalt  in  our  calculation  of 
benefits  provided  to  Ilsenburg. 

Thyssen  and  Ilsenburg  received  grants 
under  this  program,  which  were  tied  to 
the  production  of  subject  merciiandise. 
However,  Hoesch  only  received 
assistance  under  this  program  for 
investment  projects  involving  pipes. 
tinplates.  and  technical  gases,  which  are 
not  subject  to  these  investigations. 
Therefore,  we  determine  that  Hoesch 
did  not  use  this  program  with  respect  to 
the  production  of  the  subject 
merchandise. 
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We  also  determine  that  these  grants 
are  nonrecurring.  Therefore,  we 
calculated  the  benefit  under  this 
program  using  the  methodology  for 
nonrecurring  grants  as  described  in  the 
section  on  the  "Capital  Investment 
Grant"  program  {see  A.I.,  above)  We 
then  divided  these  results  by  the  total 
steel  sales  of  each  company  wiLlun  each 
respective  class  or  land  of  merchandise 

In  addition.  Ilsi-burg  made  one 
investment  eligib',6  fcr  a  grant  pnor  to 
the  currency  unificaiiur.  That 
investment  subsequently  was  revalue<i 
and  written  down  by  company  auditors 
to  reflect  the  effects  of  the  currency 
unification.  In  auditing  the  grant  for  thi'; 
mvestment.  the  internal  revenue 
auditors  adjusted  the  investment  grant 
accordingly  The  company  has  been 
advised  tiiat  it  will  be  required  to  rspay 
a  part  of  the  grant.  The  company  is  also 
liable  for  interest  on  the  amount  to  be 
repaid.  Therefore,  tliis  amount  was 
deducted  from  the  amount  of  Hsenburg's 
grant  before  the  calculation  of  the  grant 
benefit. 

To  calculate  a  benefit  conferred  by  the 
repayable  amount  of  the  grant,  we 
treated  the  amount  outstanding  during 
the  penod  of  investigation  as  a  short- 
term  loan  with  an  interest  rate  of  six 
percent  As  dismssed  above  in  the 
"Structural  Improvernent  Aids" 
program  section  (see  .*i  2  above),  the 
average  short-tern;  lending  rate  in 
Germany  during  the  POI  was  10  00 
percent.  We  calculated  the  difference  in 
the  amount  of  interest  paid  and  the 
national  average  short-term  lendins?  rate 
of  10  00  percent.  We  then  divided  that 
difference  by  Hsenburg's  total  sales  of 
steel  products 

We  added  this  benefit  to  the  benefit 
calculated  from  the  grants  received 
under  this  program  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0  00  penient  ad  valorem 
for  hot-rolled,  cold-rolled,  and 
corrosion-resistant  carbon  steel  flat 
products,  and  0  00  percent  ad  valcrem 
for  cut-to- length  carbon  steel  plate 
except  for  lisenburg,  Preussag,  and 
Thyssen.  which  have  significantly 
different  aggregate  benefits  The  net 
subsidy  rates  for  these  three  companies 
are  Oil,  0  00,  and  0  00  percent  ad 
valorem,  respectively 

5.  Special  Subsidies  for  Companies  in 
the  Zonal  Border  Area 

This  federal  program  was  established 
m  1971  by  the  Act  to  Promote  the  Zonal 
Border  .\rea.  The  aim  of  the  program 
was  to  mitigate  the  competitive 
disadvantages  for  the  companies  in  the 
zonal  border  area  and  to  maintain 
attractive  jobs  m  order  to  prevent  the 
population  from  moving  out  of  the 


region  Assistance  under  this  program 
was  open  to  all  companies 
headquartered  in  the  zonal  border  area 

The  need  for  this  assistance 
disappeared  with  unification  of  the 
.ountry  Therefore,  ail  of  the  assistance 
measures  offered  under  this  program 
w-11  exp.re  by  1996. 

Be<~-ause  this  program  is  hmited  to 
enterpnses  or  industries  located  in 
spe<:ifu  i?eographir^l  regions  of 
Germany  we  determine  the  program  is 
«pw:ifi(  and,  therefore,  countervailable 
C^rnan  s;eel  companies  received  two 
types  of  benefits  under  this  program; 
special  depreciation  for  investments  in 
the  zonal  border  a.'ea  up  to  50  percent 
and  freiuh'  a.ssistanre 

Both  Preussag  and  Hoescii  were 
eligible  <u  use  the  special  depreciation 
allowance  on  tax  returns  filed  during 
the  period  of  investigation.  Although 
Hoesch  claimed  this  special 
depreciation,  it  did  not  use  the 
allowance  to  offset  taxes  paid  during  the 
period  of  investigation  Therefore,  we 
determine  that  only  Preus.sag  received  a 
benefit  under  this  program  during  the 
POI. 

To  calculate  the  benefit,  we  divided 
the  tax  savings  under  the  program  by 
the  totel  sales  of  the  company  On  this 
basis,afe  determine  the  net  subsidies  for 
this  program  to  be  0.17  percent  ad 
valorem  for  hot-rolied  carbon  steel 
products;  0  07  percent  ad  valorem  for 
cold-rolled  carbon  steel  products:  0  01 
percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  for  these 
three  companies  are  0,00,  0,95,  and  0,00 
percent  ad  valorem,  respectively 

6.  Ruhr  District  Action  Program 

From  1980  through  1984,  the  Ruhr 
Ehstrict  Action  Program  provided  grants 
for  investments  in  the  Ruhr  region. 
Funds  for  this  program  were  provided 
by  both  the  federal  govt^mment  and  the 
Government  of  Nordrhein-Westfalen, 
Under  this  program,  grants  relating  to 
environmental  protection  were  available 
exclusively  to  the  steel  industry. 

Because  benefits  under  the  portion  of 
the  program  that  involves 
environmental  clean-up  grants  were 
available  only  to  the  steel  industr>-,  we 
determine  the  program  is  provided  in 
law  to  a  specific  enterpnse  or  industry 
and  it  is,  therefore,  countervailable. 
Hoesch  and  Thyssen  re*  ei\ed  grants 
under  this  program. 

We  further  determine  that  the  grants 
received  under  this  program,  are 
nonrecurring.  Therefore,  we  calculated 


the  benefit  under  this  program  using  the 
methodology  for  nonrecurring  grants  as 
described  above  in  the  section  on 
"Capital  Investment  Grant"  program 
[see  A,l,,  above)  We  then  divided  these 
results  by  the  total  steel  sales  of  each 
company  within  each  resjjective  class  or 
kind  of  merchandise. 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0  01 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.01  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 
0,00  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  Hat  products;  and 
0,00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  for  all 
companies. 

7,  Aid  for  Closure  of  Steel  Operations 

The  COG  adopted  two  measures  to 
reduce  the  economic  and  social  costs  of 
plant  closings  in  the  steel  industry 
between  1987  and  1590,  First,  pursuant 
to  the  Rules  on  Providing  Funds  to  Iron 
and  Steel  Companies  to  Give  Social 
Assistance  for  Structural  Adjustment, 
adopted  on  May  3,  1988.  the  federal  and 
state  governments  provided  grants  to  the 
iron  and  steel  industry  for  expenses 
incurred  with  respect  to  displaced 
employees,  This  program  was 
administered  by  the  Federal  Ministry  ol 
Economics  and  the  equivalent  state 
ministry  The  total  amount  of  federal 
and  state  aid  provided  to  steel 
companies  was  not  permitted  to  exceed 
50  percent  of  a  company's  net 
expenditures  incurred  as  a  result  of 
these  plant  closings. 

Second,  on  June  27.  1988.  the  federal 
government  adopted  the  Guideline  for 
Granting  Aid  to  the  Iron  and  Steel 
Industry,  This  measure  increased  the 
am.ount  of  aid  provided  to  employees 
under  Article  56(2)fb)  of  the  European 
Coal  and  Steel  Community  (ECSC) 
Treaty 

Although  it  was  claimed  that  closure 
assistance  was  provided  so  tliat 
companies  would  lay  off  older  rather 
than  younger  workers,  the  amount  of 
assistance  provided  by  the  GOG  does 
not  appear  to  take  into  account  the 
difference  in  the  costs  of  laying  off  the 
differently  aged  workers.  Instead,  it  is 
calculated  using  the  total  costs  of 
reducing  the  work  force.  Therefore,  in 
accordance  with  the  Department's 
general  determination  regarding  early 
retirement,  we  determine  that  the 
assistance  did  not  merely  benefit  the 
older  employees  who  were  retired  early. 
Instead,  it  relieved  the  company  of  a 
portion  of  the  early  retirement  costs  it 
otherwise  would  have  incurred.  The 
Department  has  determined  that  this 
benefit  constitutes  a  countervailable 
subsidy  pursuant  to  section  771(5)  of 
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the  Act  {See  Pr^iper^sion  Programs 
st+riion  cf  the  General  Nsues  Appendix.) 
Of  this  hasis,  and  becajsw  bei;?  n'^ 
under  the  Aid  fo^  Closure  progrQ.'ii  were 
provided  in  law  to  a  specific:  enterprise 
nr  ind-jstry,  we  detsrrrs'ne  tin*,  program 
to  he  counter\-a:lable  We  hirther 
deteriDirie  the  grar^ts  provided  under  the 
pri^iZraTT:  to  be  nor.rerurrinc 

The'efore,  we  calculated  the  b-nefi! 
■^n-ivx  this  program  asing  the 
rnethodoloi'v  for  ni^nre<7\,irnny;  grants  as 
deHcnbed  in  the  "Capitftl  Iri  vestment 
G-ant"  progThm  'w-e  A  t    fibove).  This 
P'ogrsn!  was  -js*^!  Dv  Ho-esch.  Preussag. 
ar.>'  Th vs. >»-•": 

T'^i:  o*  tht- rorr.pa.'iit^s  had  \c.  rupa) 
p,-,-f.  -iri^  TflKeir grants  after  audits  by 
*'r  e  >-'rr.an  tax  authorities.  To  calculate 
a  benefit  conferred  by  the  repayable 
amount  of  the  grants,  we  treateid  the 
amount  outstanding  during  the  period 
of  investigation  as  a  short-tenn  interest- 
free  loan.  Short-term  interest  free  loans 
are  not  consistent  with  commercial 
considerations  and  are,  therefore, 
countervailable.  As  discussed  above  in 
the  "Structural  Innprovement  Aids" 
program  section  (see  A.2  above),  the 
average  short-term  lending  rate  in 
Germany  during  the  POI  was  10.00 
percent  Using  this  interest  rate,  we 
calculated  the  interest  'hat  should  have 
been  paid  on  the  outstanding  repayable 
portion  of  the  grant 

We  added  the  benefits  calculated  from 
the  grants  and  the  interest  savings  and 
divided  that  sum  by  the  total  steel  sales 
of  each  com  pan  v  within  each  respective 
class  or  kind  On  this  basis,  we 
de^ermiiie  the  net  subsidies  for  this 
program  to  be  G  0.3  percent  ad  valorem 
for  hot-roliod  cart»on  steel  products; 
0  04  percent  nd  valorem  for  cold-rolled 
carbon  siee!  products;  0,06  percent  ad 
valomm  for  corrosion  resistant  carbon 
steel  flfit  products;  and  0.00  percent  ad 
vatorerr:  for  cut  to-length  caihon  steel 
piate  except  for  lisenburg  Preu.«sag.  and 
Thyssf  r..  which  have  significantly 
different  aggregate  benefits.  The  net 
subsidy  rates  for  these  three  companies 
are  0  00  0  00.  C.07  percent  ad  valorem. 
.respectively. 

P  Joint  Program;  Upswing  East 

For  the  region  enLompflssing 
Germany's  new  states  of  the  former 
GDR.  a  special  Federal/State  loint 
Scheme  Program  was  enacted.  'For 
additional  information  on  the  juint 
Scheme  Program.  s«e  .^  3  ,  abtnt-  )  This 
new  program  is  called  Joint  Program: 
Upswing  East  According  to  the  GCC-. 
tlii<^  special  program  was  designed  only 
for  1991  and  19^2.  and  wiii  no;  he 
extended.  The  Upswing  East  prug:am 
was  rjoeted  by  the  h.^e--  r.en*  Ad  of 
HHl.  which  provided  a  spocial 


investment  allowance  m  the  five  new 
states  and  in  Berlin.  Applications  for 
'his  investment  grant  are  submitted  to 
the  local  tax  office.  The  program  is 
equally  funded  by  the  GOG  and  state 
government.  OnU  one  cr-mpany  under 
investigation,  Ilstabi  rj.  u.hich  is 
located  in  the  former  GDR  state  of 
Sachsen-Anhall  receiven  a  grant  under 
this  program. 

Because  federal  government  funding 
under  this  program  is  provided  only  to 
enterprises  or  industries  located  in 
specific  regions  of  Germany,  we 
determine  the  federal  government 
portion  to  be  specific  and,  therefore, 
countervailable.  With  respect  to  the 
state  portion,  as  noted  above,  we 
learned  during  verification  that  the 
entire  state  of  Sachsen-Anhalt  was 
designated  a  GA  Area.  Based  on  our 
examination  of  the  actual  usage  of  the 
program  in  Sachsen-Anhalt  during  the 
POI,  we  determine  that  the  state  funded 
portion  is  not  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Over  twenty 
separate  industries  in  various  sectors 
received  benefits  under  this  program 
(e.g  .  plasties,  foodstuffs,  timber, 
chemicals,  construction,  education, 
etc.).  Furthermore,  the  steel  industry 
was  not  a  disproportionate  user  of  this 
program.  For  these  reasons,  we 
determine  that  the  portion  of  the 
program  funded  by  the  state  of  Sachsen- 
Anhalt  is  not  de  facto  specific  and, 
therefore,  not  countervailable.  (See 
Proposed  Regulations,  section 
355.43(b)(2l). 

We  further  determine  that  grants 
provided  under  this  program  are 
nonrecurring.  Therefore,  we  calculated 
the  benefit  under  this  program  using  the 
methodology  for  nonrecurring  grants  as 
described  in  the  "Capital  Investment 
Grant"  program  (see  A.I.,  above).  We 
then  divided  these  results  by  the  total 
steel  sales  of  each  company  within  each 
respective  class  or  kind  of  merchandise. 
On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  hot -rolled  carbon 
steel  products,  for  cold-rolied  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  TTie  net  subsidy  rates  for  these 
three  companies  are  0.67,  0.00,  and  0  00 
percent  ad  valorem,  respectively. 

9.  Treuhandanstalt  Subsidies 

The  Treuhendan-stait  (TTLM  is  an 
institution  under  the  federal 
government  The  task  of  the  TRA  is  to 
take  over  the    people  s-owned"  assets 


in  the  ^jrrr.t-'  .  /.  r.  ni,d  [  im  i^  '!■.•*;! 
with;^"'  i/it  I..,.., .„,<<:-;.-.:•  ii,:»  ;.<,j  ::iarket- 
economv  of  the  unified  country. 

To  acnieve  this,  the  GOG  stated  that 
the  TRA  is  privatizing  as  many 
companies  as  possible.  Where  rapid 
privatization  is  not  possible,  viable 
companies  are  being  prepared  for  later 
privatization  and  non-viable  companies 
are  being  close  :   ;  i  ,^  n  "fh?  TRA  aims 
to  reach  its  goal  ot  comprehensive 
privatization  by  1995. 

Within  the  framework  of  the 
privatization,  the  TRA  provides 
financial  assistance  to  companies  on  a 
case-by-case  basis  This  assistance  is 
intended  to  help  companies  adjust  to 
the  normal  competitive  situation  in  ■ 
market  economy. 

Ilsenburg  received  loan  guarantees 
from  the  TRA  during  the  period  of 
investigation.  The  loan  guarantees  were 
for  short-term  loans  provided  by 
commercial  banks.  The  TRA  guarantees 
terminated  in  1992  when  the  short-term 
loans  were  replaced  by  a  long-term  loan. 

Because  this  program  is  limited  to 
industries  or  enterprises  located  in  a 
specific  geographical  region  within 
Germany,  we  determine  the  program  to 
be  specific.  Therefore,  the  loan 
guarantees  received  by  Ilsenburg  were 
countervailable  to  the  extent  that  they 
were  provided  on  terms  Inconsistent 
with  commercial  considerations. 

Ilsenburg  was  charged  a  fee  of  0.8 
percent  for  the  guarantee  According  to 
information  in  the  record,  Ilsenburg 
could  have  received  a  loan  guarantee 
from  a  commercial  bank  at  the  same 
rate.  Consequently,  we  determine  that 
the  guarantee  fee  charged  by  the  TRA 
was  consistent  with  commercial 
considerations  and,  therefore,  not 
countervailable. 

However,  Ilsenburg  has  not  yet  paid 
the  guarantee  fee  to  the  TRA.  This 
deferral  is  inconsistent  with  commercial 
considerations.  We  determine  that  the 
deferred  payment  of  the  fee  constitutes 
a  countervailable  benefit  specific  to 
Ilsenburg. 

To  calculate  the  benefit,  we  treated 
the  outstanding  amount  of  the  fee  as  a 
short-term  interest-free  loan.  We 
calculated  the  interest  that  would  have 
been  paid  on  that  outstanding  fee  based 
on  the  national  average  short-term 
interest  rate  in  Germany  during  the  POI. 
(See  the  "Structural  Improvement  Aids" 
program  section  A.2  above.)  We  divided 
the  interest  savings  by  Ilsenburg 's  total 
steel  sales. 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0  00 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  for  cold-rolled  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products;  and 


37320 


Federal  Regi«ter  /   Vol.  58,  No    130  /  Friday.  July  9,  1993  /  Notices 


UMI 


0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Usenburg,  Preussag,  and  Thyssen.  which 
have  jignificantly  different  aggregate 
benefits.  The  net  subsidy  rates  are  0  02 
0.00,  and  0  00  percent  ad  valorem. 
respectively. 

10.  Subsidies  Related  to  ihe  Crwation  of 
Dillinger  Hvitte  Saarstahi  AG  fDHS; 

In  April  1989,  an  agreement  was 
reached  between  the  Government  of 
Saarland  and  Diilinger's  parent 
company,  Usinor  Sacilor,  regarding  trie 
transfer  of  Saarstahi  Volklingen  GmbH 
(Saarstahi)  and  of  Dillinger  to  a  newiv 
created  holding  company,  Dilhnger 
Hiitte  Saarstahi  AG  (DHS).  Under  the 
terms  of  this  agreement,  Saarstahi  and 
Dillinger  became  whoUy-owTied 
subsidiaries  of  DHS. 

The  Government  of  Saarland 
contributed  the  assets  of  Saarstahi  and 
DM  145  1  million  in  cash  in  return  for 
27.5  percent  ownership  of  the  holding 
company,  DHS.  Usinor  Saulor 
contributed  its  shares  of  Dillinger  to 
DHS  in  return  for  70  percent  OH-norship 
of  the  holding  company  A  third  party 
bought  2  5  percent  of  DHS  Pursuant  to 
the  purchase  agreement,  the 
Governments  of  Germany  and  Saarland 
forgave  all  of  the  outstanding  ddbts 
owed  to  them  by  Saarstahi  The  amount 
of  forgiven  debt  was  DM  3.936  billion. 
In  addition,  private  creditors  forgave 
debt  amounting  to  DM  217  1  million  as 
part  of  the  restructuring  of  tlie  two 
companies. 

This  transaction  was  examined  in  the 
Final  Affirmative  CounlervaHing  Ehity 
Determination  Certain  Hot  Roiled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  Germany,  58  FK  6223  ijanuary  27, 
199.^),  in  which  Saarstai:!  was  a 
respondent  However,  the  Department 
has  reexamined  its  earlier  analysis 
regarding  the  creation  of  DHS  in  light  of 
its  decisions  concerning  privatization 
and  restructuring.  Pursuant  to  the 
Department's  determination  regarding 
restructuring  issues,  we  determme  that 
because  the  debt  forgiven'rtss  afforded  by 
the  Governments  of  Germany  and 
Saarland  was  provided  in  fact  to  a 
specific  enterprise,  it  constitutes  a 
countervailable  benefit  withm  the 
meaning  of  section  771(5)  of  the  Act. 
(See  Proposed  Regulations,  section 
355,43(k),  and  the  Restructuring  s«jrtion 
of  the  General  Issues  Appendix  ) 

In  addition,  we  determine  that  Uiti 
private  debt  forgiveness  is 
countervailable  because  it  was  required 
by  the  governments  as  part  of  a 
government-led  debt  reduction  package, 
and  because  the  two  governments 
guaranteed  the  future  liquidity  of 
Saarstahi,  thereby  implicitly  assuring 


the  private  banks  that  ihe  remaining 
portion  of  -Saarstahl's  outstanding  loans 
would  be  repaid.  (See  Proposed 
Regulations,  section  355,44(k);  Final 
,-\fnnnative  Countervailing  Duty 
Ltetermination.  Oil  Country  Tubular 
Goods  from  Israel,  52  FR  1649,  1655 
(January  IV  1987))^ 

We  also  determine  that  the  debt 
forgiveness  provided  by  the 
CwDvemments  of  Germany  and  Saarland 
ai;d  the  private  creditors,  provided 
benefits  io  Saarstahi  which  were  then 
passwi  through  ?o  DHS  with  the  100 
pe't  en!  spin-olf  of  Saarstahi  to  DHS. 

To  denve  the  benefit  arising  from  the 
debt  fun^iveness.  we  applied  the  spin-off 
calculation  desc-nbed  in  the 
Restruclunng  section  of  the  General 
Issues  Appendix.  For  each  specific  class 
or  kind  of  merthandise.  we  divided 
these  results  by  the  total  steel  sales  of 
all  the  companies  witlun  each 
respective  class  or  kind  of  merchandise 
On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0  00 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  for  cold-roiled  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products,  and 
14.63  percent  ad  valarfm  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg.  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
t)€nefits.  The  net  subsidy  rates  for  these 
three  companies  are  0.00.  0  00.  and  0  00 
percent  ad  valorem,  respectively 

Petitioners  also  alleged  that  be«.ause 
of  the  creation  of  DHS.  Dillinger 
received  subsidies  indirectiv  from  the 
federal  government  and  the  Saarland 
government  in  connection  with  the 
construction  of  the  ROGFSA  iron 
production  facility  and  the 
Zentralkokerei  Saar  Company  coking 
plant. 

ROGESA  was  a  joint  venture  between 
Dillinger  and  ARBED  Saarstahi  (a 
predecessor  company  of  Saarstahi) 
which  was  formed  in  1981  ROGESA 
was  created  to  produce  pig  iron  for  both 
companies.  ARBED  Saarstahi  made  a 
capital  contribution  to  RCXiESA  in  the 
amount  of  DM  200  mlKion.  This  amount 
was  Rnanced  by  a  repayable 
contribution  from  the  Governments  of 
Germany  and  the  Saarland,  which  was 
part  of  the  DM  3.936  billion  forgiven  by 
the  Governments  of  Germany  and 
Saarland.  Dillinger  made  a  contribution 
in  kind  by  transferring  its  blast  furnace 
to  the  newly-crfiated  company. 
According  to  the  response,  an 
independent  accounting  firm 
determined  that  the  market  value  of  the 
blast  furnace  was  between  DM  218  and 
234  million. 

Zentralkokerei  was  founded  in  1982 
by  Dillinger,  Stahlwerke  Rochling- 


Burbach  GmbH  (another  predecessor 
company  of  Saarstahi)  and 
Saaroergwerke  AG.  According  to  its 
response,  Dillinger  made  a  capital 
contribution  in  the  amount  of  DM 
255,000  to  Zentralkokerei.  The  stated 
capital  of  the  company  is  DM  one 
milhon;  therefore,  Dillinger  acquired 
ownership  of  25.5  percent  of 
Zentralkolcerei's  stock. 

Because  Dillinger  received  shares  in 
ROGESA  and  Zentralkokerei  equal  to 
the  contribution  that  Dillinger  made 
into  both  companies,  we  determine  that 
these  transactions  are  not 
countervailable.  To  the  extent  that 
Dillinger  did  receive  a  subsidy  based  on 
the  assistance  provided  by  the 
Governments  of  Germany  and  Saarland 
to  Saarstahi  as  part  of  the  creation  of 
DHS  (which  was  used  to  finance  a 
portion  of  the  ROGESA  and 
ZentraUokerei  transactions),  the 
subsidy  is  accounted  for  in  our 
calculation  pertaining  to  the  forgiveness 
of  debt 

11  ECSC  Redeployment  Aid  Under 
Article  56(2)fb) 

Under  Article  56(2j(b)  of  the  ECSC 
Treaty,  persons  employed  in  the  iron, 
steel,  and  coal  industries  who  lose  their 
jobs  may  receive  assistance  for  social 
adjustment.  This  assK^tonce  is  provided 
to  workers  affected  by  .'esirjcturing 
measures,  particularly  workers 
withdrawing  from  the  labor  market  into 
early  retirement  and  workers  forced  into 
unemployment.  The  ECSC  disburses 
assistance  under  this  program  on  the 
condition  that  the  affected  country 
makes  an  equivalent  contribution. 
Payments  were  made  to  German  sfcdl 
workers  under  Article  56(2j(l3). 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  from  the 
operational  budget,  which  is  ^anded  oy 
levies  on  the  companies,  we  determine 
that  tliis  portion  (i.e.,  50  percent  of  the 
amount  received)  is  not  countervailable 
However,  with  respect  to  the  portion 
funded  by  the  Government  of  Germany, 
we  must  decide  whether  the 
government  payments  have  relieved  the 
steel  companies  of  an  obligation  they 
would  otherwise  have. 

In  Germany,  benefits  for  workers  who 
retired  or  are  laid  off  are  subjert  to 
negotiations  between  labor  and 
management.  Those  negotiations  result 
in  a  social  plan  for  each  company. 

Following  the  policy  explainecl  in  the 
Prepension  Programs  section  of  the 
General  Issues  Appendix,  we  have 
determined  that  the  German  steel 
companies  and  their  workers  were 
aware  when  they  negotiated  their  social 
plans  that  the  German  government 
would  pay  a  portion  of  the  costs. 
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Therefore,  we  have  detemiined  that  one 
half  of  the  amount  paid  by  the 
government  constuiites  a 
counten'ailable  suhhHy. 

One  company.  iLstriMurg,  is  located  in 
the  former  GDR,  Dunng  the  POI.  it  had 
no\  yet  negotiated  a  ,soi,ial  plan  with  its 
workers.  Based  on  this,  we  find  that 
Ilsenburg  had  no  obii^jation,  ie^a!  or 
contractual,  to  provde  payments  to 
workers  who  were  laid  off.  Lacking  such 
an  obligation,  we  nave  concluded  that 
the  portion  of  Article  56;2i(b)  payments 
(funded  by  the  (XXi)  made  fur 
lisenburg's  workers  do  not  constitute  a 
subsidy  because  they  did  not  relieve  the 
company  of  an  obligation  it  wouiii 
otherwise  have  had 

We  consider  the  benefits  provided 
under  this  program  to  be  recurring. 
Therefore,  we  took  50  percent  of  the 
funds  provided  in  1991  bv  the  GCXl.  and 
divided  it  by  tiie  total  sieei  sales  of  each 
company  within  each  respective  class  or 
kind  of  merchandise.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0,08  percent  ad  valorfm 
for  hot-rolled  carbon  steel  products; 
0,07  percent  ad  valorem  for  cold-rolie-i 
carbon  steel  products.  008  percent  ofi 
va/orem  for  corrosion-r*'Sistant  carbon 
steel  flat  products;  and  0  00  percent  ad 
valorem  for  cut-to-length  caroon  steel 
plate  except  for  Ilsenburg,  Preussag,  and 
Thyssen,  which  have  significantly 
different  aggregate  benefits  The  net 
subsidy  rates  for  these  three  companies 
are  0.00,  0  0.3,  and  0  07  percent  ad 
valorem,  respectively 

12  ECSC  Article  54  Long-Term  Loan.s 

ECSC  Article  54  long-term  loans  are 
available  only  to  the  iron,  steel,  and  coa! 
industries  to  purt:hase  nev,-  equipment 
or  finance  modernization.  The  EC  stated 
m  its  questionnaire  response  that 
-Article  54  loans  are  direct  loans  from 
the  EC  Commission,  and  that  the  funds 
are  loaned  at  a  slightly  higher  rate  than 
that  at  which  the  Comm.ission  obtained 
the  funds  in  order  to  rover  its  costs. 
According  to  the  EC  response,  the 
Commission  developed  this  program  to 
facilitate  the  lending  process  for 
companies  within  the  ECSC,  some  of 
which  may  not  otherwise  be  able  to 
acquire  ne<;essary  funding.  Hoesch, 
Kiockner,  Preussag,  and  Tliyssen 
received  loans  under  this  program. 

Because  benefits  under  this  program 
are  available  only  to  the  iron,  steel,  and 
coal  industnes,  we  det'^rmine  the 
program  is  provided  in  law  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Therefore. 
these  loans  are  countervailable  to  the 
extent  they  were  provided  on  tprrns 
inconsistent  with  comniernal 
considerations.  We  compared  the 


uitorest  rates  riiarged  on  these  loans  to 
the  benchmark  which  was,  whenever 
possible,  each  company's  actual  cost  for 
long-term,  fixed-rate  debt  If  a  company 
did  not  report  this  cost,  or  when  a 
rompany  had  no  long-term  borrowing  in 
the  year  in  whuii  a  loan  was  approved, 
we  used  the  rates  for  industrial  bonds 
provided  by  the  Deutsche  Bundesbank. 
We  found  that  some  Article  54  loans 
were  provided  at  an  interest  rate  below 
the  applicable  Iwnchmark.  Therefore. 
we  determine  ti)at  some  loans  under 
this  program  provided  countervailable 
b>enefits. 

We  calculated  the  benefit  for  the  POI 
using  our  long-term  loan  methodology 
desixibe.i  in  section  355.49(c)(1)  of  the 
Department's  Proposed  Regulations,  and 
used  in  pnor  investigations  (see,  e.g., 
Final  .affirmative  Countervailing  Ehuty 
Detennination:  Certain  Granite  Products 
from  Spain.  53  FR  24340.  24343  (June 
28,  1988)). 

Using  this  methodology,  we 
determine  the  net  subsidies  for  this 
program  to  be  0,02  percent  ad  valorem 
for  hot-rolled  carbon  steel  products; 
0  02  percent  ad  valorem  for  cold-rolled 
Mrbon  steel  products;  0.00  percent  ad 
valorem  for  corrosion-resistant  carbon 
steel  flat  products;  and  0.00  percent  ad 
valorem  for  cut-to-length  caroon  steel 
plate  for  all  companies. 

1 3  Interest  Rebates  on  ECSC  Article  54 
Lxians 

Article  54  loan  interest  rebates  were 
available  only  to  the  iron,  steel  and  coal 
industries.  Steel  companies  received 
rebates  during  the  restructuring  and 
modernization  of  the  industry  beginning 
in  the  1980'8.  Steel  companies  applying 
fur  these  rebates  had  to  meet  certain 
criteria  such  as  a  reduction  in  steel 
production  and  improvements  in 
processing  that  would  yield  energy 
savings  and  improve  efficiency. 

The  interest  rebates  were  limited  to  a 
maximum  of  three  percent  of  the 
eligible  investment  and  were  provided 
over  a  period  of  three  years.  The  rebates 
were  funded  by  the  ECSC  operational 
budget  which  is  financed  by  levies  on 
all  ECSC  companies.  Deficits  in  the 
operational  budget  are  made  up  by 
Member  State  conlnbutions.  While  no 
Member  State  contributions  have  been 
made  to  the  operational  budget  since 
1984,  it  was  supplemented  by  Member 
States  from  1978  through  1984.  Preussag 
and  Thyssen  re<;eived  interest  rebates  on 
Article  54  loans. 

Because  the  interest  rebates  given 
prior  to  1985  were  partially  financed 
through  Member  State  contributions,  a 
portion  of  those  interest  rebates  are 
countervailable.  Consistent  with  past 
cases,  eg.,  Bismuth,  we  have  not 


countervailed  the  portion  financed  Dy 
the  ECSC's  operating  budget  because 
those  funds  are  obtained  from  company 
levies.  To  calculate  the  countervailable 
portion  of  the  rebates,  we  calculated  the 
ratio  between  the  contribution  from 
Member  States  and  the  ECSC's  total 
available  funds  for  the  year,  and  then 
multiplied  this  ratio  by  the  rebate 
amount. 

Moreover,  because  companies  were 
aware  that  interest  rebates  would  be 
available  when  the  loans  were  taken 
out,  we  have  treated  these  interest  rate 
subsidies  as  reduced  interest  loans. 
Therefore,  in  calculating  the  benefits 
from  the  ECSC  Article  54  Loans,  we 
reduced  the  interest  paid  on  those  loans 
by  the  amount  of  interest  rebates 
received  before  1985,  The  estimated 
subsidy  calculated  for  that  program 
includes  all  benefits  conferred  by  these 
interest  rebates. 

B.  Programs  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide 
countervailable  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Germany  of  subject  merchandise; 

1.  Wage  Subsidies  (Kurzarbeitergeld) 

Kurzarbeitergeld  is  a  wage  subsidy 
provided  within  the  framework  of 
unemployment  insurance.  Benefits 
under  this  program  consist  of  payments 
of  unemployment  insurance  to 
individual  employees  to  compensate 
them  for  reductions  in  their  hours 
worked.  The  program  is  funded  by  the 
Federal  Labor  Office  whose  budget 
consists  solely  of  premiums  paid  by 
German  employers  and  employees.  The 
period  for  receiving  Kurzarbeitergeld 
may  be  extended  or  shortened 
depending  on  the  situation  in  the  labor 
market. 

Assistance  provided  under  this 
program  is  paid  only  to  employees.  On 
occasion,  an  employer  will  pay 
employees  the  benefits  they  are  due 
under  this  program  and  subsequently 
receive  reimbursement  from  the  Federal 
Labor  Office. 

We  determine  that  benefits  under  this 
program  are  not  countervailable  because 
the  program  is  funded  by  employees 
and  employers,  rather  than  by  the 
government. 

2.  Nordrhein-Westfalen's  Technology 
Program  Materials  and  Substances 
Development 

This  program  provides  grants  for 
projects  in  the  field  of  material 
development.  The  program  is 
administered  by  Nordrhein-Westfalen's 
Ministry  of  Economics  and  Technology. 
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Grant*  can  be  provided  to  companies, 
universities,  polytechnics,  and  research 
institute*  for  the  development  of  both 
ferrous  and  non-ferrous  metallic 
materials,  non-metallic  materials, 
ceramics,  composite  materials,  and 
fibers. 

Recipients  must  either  publish  their 
results  or  obtain  patents  and  licenses 
protecting  their  findings  Kuw^-ver,  if 
the  grant  recipient  receives  any  reveniit* 
from  any  Ucensing  agreement  fur  up  to 
five  years  after  the  expiration  of  the 
grant  period,  the  NRWG  will  require  tne 
repayment  of  the  grant. 

We  verified  that  the  results  <A 
individual  projects  were  made  public 
through  articles  in  tetiinical  )oi:mal8 
and  through  papers  given  at  Tiational 
and  international  s>'mposia  botn 
Thyssen  and  Hoesf^h  have  re<  fv.f  ij 
grants  under  this  program 

The  Department's  praiiice  rv^yardinw; 
the  countervailability  of  resear'  n  diui 
development  assistance  is  that  when  thu 
results  of  the  researrh  are  rr.A-ie 
available  to  the  pubhc,  the  assi-itam  e 
does  not  confer  a  rountervailahie 
benefit.  (See  Proposed  Reg^Jations. 
section  355.44(1):  see  also,  eg  .  Final 
Affirmative  Ckjuntervaihng  I>j!y 
Determination,  Fresh  and  Chilled 
Atlantic  Salmon  from  Norwav.  Sfi  FR 
7678  (February  25.  1991 ))  Applying  this 
standard,  we  determine  that  this 
program  is  not  r:ounterv9ilab!e. 

3.  Loan  Guarantees  From  Nordrhein- 
VVestfalen 

Various  statutes  of  the  Government  of 
Nordrhein-Westfalen  authorize  the 
Finance  Minister  to  issue  loan 
guarantees  to  companies  In  order  to 
receive  a  loan  guarantee,  the  appiira.it 
must  be  of  good  standing,  the  prn;f<<-ts 
for  which  the  applicant  is  seeking 
financing  must  provide  a  benefJ  to  the 
economy,  and  the  borrower  mi,st 
demonstrate  its  aliili^y  to  repay  the 
guaranteed  loan  according  to  schedule. 
One  company  urder  investigation, 
Hoesch.  receiv-^  a  loan  guarartee  'jnder 
this  progra.m 

We  verified  th^t  these  loan  g-^arantees 
are  de  jure  available  to  ail  industries 
and  professionals  in  Nordrhein- 
Westfalen,  Furthermore,  we  exa.Tii.ned 
the  actual  usage  of  the  program  during 
the  period  of  review.  We  noted  that  over 
twenty  separate  industries  received 
benefits  under  this  program  (e  g., 
services,  construction,  energy, 
electronics,  textiles,  plastics,  etc). 
Finally,  we  noted  that  the  steel  industry 
was  not  a  disproportionate  user  cf  this 
program.  For  these  reasons,  we 
determine  this  program  to  be  not 
countervaiiable, 
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C  Pwgrams  Determined  Not  To  Be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
rnanufarlurers,  producers,  or  exporters 
:n  Gtirmany  of  the  subject  merchandise; 

1  Loans  with  Reduced  Interest  Rates 
under  the  Steel  Restructuring  Flan 

2  Federal  and  State  Government  Loan 
Guarantees  under  the  Steel 
Knstnic-tunng  Plan 

3  Special  Ruhr  Plan 

4  Zukunf*sinit:ative  Montanmgionen 
;ZiM';  Initiative 

^  Kreditanstalt  fiir  Wiederaufbau 
(Ki'Wl  In  vestment  Loans  for  Eastern 
Gemiany 

6  Di»uts<.he  .^usgleiciisbank 
Investment  Loans  for  Ea.stem  Germany 

7.  European  Recovery  Program  Loans 
for  Eastern  Gemiany 

8.  Loan  Guarantee  Program  for  Eastern 
Germany 

9.  Peine- Salzgitter  Profit  Transfer 
Agreement  and  Other  Operating  Loss 
Subsidies 

10.  Elimination  of  Duisburg  Harbor 
TolU 

11.  Export  Credits  at  Preferential 
Rates 

12.  Miscellaneous  Tax  Subsidies 

13.  Loans  from  the  Government  of 
Nordrhein-Westfalen 

14.  Tax  Subsidies  for  Eastern 
Germany 

15.  ECSC  Article  54  I^oan  Guarantees 

16.  ECSC  Article  5ft  Conversion  Loans 

17.  Intarest  Rebates  on  ECSC 
Conversion  Loans  under  Article  56 

18.  European  Investment  Bank  Loans 
and  Loan  Guarantees 

19.  New  Community  Instrument 
Loans 

20.  European  Regional  Development 
Fund  Aid 

21.  Nordrbein-Westfalen's  Air 
Pollution  Control  Program 

D.  Program  Determined  Not  To  Exist 

We  determine  that  the  following 
alleged  programs  do  not  exist; 

1.  Early  Retirement  Subsidy 

2.  Nordrhein-Westfaiep  and 
Niedersachsen  Grants 

Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  whiuh  have  not  been 
previously  addressed  in  this  notice  are 
addressed  below. 

Comment  1.  Petitioners  argue  that  the 
Department  correctly  used  the  German 
"Lending  Rate  "  published  by  the 
Internationa!  Monetary  Fund  (IMF)  as 
the  long-term  benciimark  interest  rate 
and  the  discount  rate  in  the  preliminary 
determinations.  According  to 
petitioners,  even  though  the  IMF 


lending  rate  is  a  short-term  interest  rate, 
it  constitutes  the  best  information 
available  because  long-term  interest 
rates  are  not  readily  available  in 
Germany.  Petitioners  further  assert  that 
the  IMF  lending  rate  is  a  conservative 
estimate  because  in  Germany  long-term 
interest  rates  are  higher  than  short-tenn 
rates.  Finally,  petitioners  object  to  the 
use  of  mortgage-based  interest  rates 
proposed  by  the  GOG  because  corporate 
borrowing  is  far  less  secured  than 
residential  borrowing. 

Respondents  collectively  disagree 
with  the  use  of  the  IMF  lending  rate  as 
the  long-term  benchmark  because  this 
rate  applies  only  to  loans  of  less  than 
DM  1  million  which  are  mainly  used  to 
meet  cash  flow  shortfalls.  Where 
company-specific  rates  are  not  available, 
respondents  suggest  that  the  Department 
use  the  mortgage-based  rate  provided  by 
the  GOG.  They  argue  that  this  rate  more 
accurately  reflects  the  costs  of  long-term 
borrowing  of  companies  in  Germany, 
including  those  under  investigation. 

Alternatively,  should  the  Department 
decide  not  to  use  the  mortgage-based 
rate,  respondents  suggest  that  the 
Department  use  the  "second"'  lending 
rate  published  by  the  IMF.  This  rate 
applies  to  short-term  loans  of  between  1 
and  5  million  German  marks.  As  a  third 
alternative,  Preussag  suggests  that  the 
Department  use  the  long-term  interest 
rate  for  loans — applicable  to  fixed 
income  securities — provided  in  its 
October  5.  1992  response. 

DOC  Position:  The  Depart.ment  has 
determined  that  the  average  preferred 
benchmark  in  this  case  is  the  rate  for 
industrial  bonds  in  Germany  as 
published  by  the  DeutscJie  Bundesbank. 
Our  practice,  as  stated  in  section 
355, 44(b)(4)  of  the  Proposed 
Regulations,  sets  out  a  hierarchy  for 
selecting  long-term  interest  rate 
benchmarks.  The  most  preferred  options 
are  (1]  the  interest  rate  the  company 
under  investigation  pays  for  long-term 
loans,  (2)  the  interest  rate  the  company 
under  investigation  pays  on  debt 
obligations,  i.e.,  bonds,  and  (3)  the 
variable  rate  the  company  under 
investigation  pays  for  long-term  loans. 
The  next  preferred  option  is  the  national 
average  long-term  interest  rate  in  the 
country  in  question.  The  fact  that  the 
benchmark  hierarchy  does  not  specify 
either  long-term  loan  rates  or  bond  rates 
indicates  that  either  is  preferable  to  a 
long-term  variable  rate  or  a  short-terra 
rate. 

This  is  clear  because  the  Department's 
aim  is  to  obtain  an  objective  measure  of 
the  company's  long-term  (rather  than 
short-term)  borrowing  ability.  We  obtain 
such  a  measure  by  comparing  the  rate 
charged  by  the  government  to  the 
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company's  commercial  c':>s\  of 
borrowing,  if  pos-iibie,  .absent  a 
company-specific  benchmark,  we  turn 
to  a  national  average  long-term  rate, 
either  for  loans  or  bonds.  In  this 
msiance,  we  no'e  that  tJie  nationo! 
evtirage  bond  rates  are  consistent  wuh 
Ihe  bond  rates  offered  by  Hoesch,  one  of 
tlie  responding  companies. 

Accordingly,  we  are  using  the  yields 
on  industrial  bond'^.  as  diK:umented  by 
the  Deutschp  Bundesbank,  as  the  16ng- 
term  interest  ratf!  benchmarlcs  and 
discount  rates  During  verification,  we 
examined  t.he  yieldi  on  "industrial 
bonds"  published  by  the  Deutsche 
Burdesbank.  Si.milar  to  the  mortgage- 
based  rates  suggested  by  the  GOf'j,  the 
yields  on  industrial  bonds  reflect  the 


cost  of  secured 


^rm  borro'.Mng 


According  fo  the  Deutsche 
Bundesbank's  Financial  statistics,  the 
yield  on  induslriul  bonds  for  1985  and 
1989  was  7,1  and  7,2  percent, 
respectively.  These  raies  are  very 
similar  to  tlie  rates  showm  for  the  10- 
year  bonds  issued  by  Hoesch  in  1985 
and  1989,  ie    7  percent  for  both  years. 

Comment  2.  Petitioners  argue  that  the 
Department  should  also  use  the  IMF 
lending  rate  as  its  short-term  benchmark 
interest  rate.  They  argue  tliat  the  FIBOR 
rate  used  by  the  Department  in  the 
preliminary  determinations  understates 
the  cost  of  short-term  borrowing  in 
Germany  because  this  rate  reflects  the 
r.  te  at  which  German  banks  lend  to 
each  other  on  a  short-term  basis.  It  does 
not  represent  the  "predominant  source 
of  short-term  findncing"  for  German 
companies, 

Kiockner  argues  that  the  Department 
should  use  the  ovamight  rate  published 
by  the  Deutsche  Bundesbank  as  the 
short-term  interest  rate  benchmark. 
Kiockner  submits  that  if  the  company 
had  the  choice  between  the  overnight 
rate  and  the  "three-month  rate" 
(apparently  Kiockner  is  referring  to  the 
FIPOR  interest  rate  used  by  the 
Department  in  its  preliminary 
detern.in.2'ions),  the  former  would  have 
been  more  attractive  in  1991. 

DOC  Position:  We  disagree  with  both 
respondents  and  petitioners  and  have 
continued  to  use  the  FIBOF.  short-term 
interest  rate,  which  we  have  adjusted  as 
explained  below  Our  practice  as  stated 
in  the  Proposed  Regulations  requires 
that  in  the  case  of  a  short-term  loan 
provided  by  the  government,  "...  the 
Secretary  will  use  es  a  benchmark  the 
average  interest  rate  for  an  alternative 
source  of  short-term  financing  in  the 
country  in  question.  In  determining  this 
benchmark,  the  Secretary  normally  will 
rely  upon  the  predominant  source  of 
short-term  financing  in  the  country  in 
question."  Although  the  cost  of 


borrowing  for  certain  com p /a, rues  and 
commercial  b.anLs  may  be  comp.'u-tible, 
usually  the  cost  of  borrowing  for 
companies  will  be  higher.  In  recognition 
of  this,  we  contacted  a  commercial 
Gerrrian  bank,  'he  Deutsche  Bank,  in 
Frankfurt  and  asked  for  the  average 
short-term  interest  rate  charged  to  firms 
in  1991.  The  Deutsche  Bank  informed 
us  that  for  short-term  loans  in  1991,  it 
added  to  the  FIBOR  rate  a  spread 
ranging  from  0  5  to  1  percent  depending 
on  the  risk  associated  with  the 
transaction. 

Accordingly,  we  have  determined  that 
a  reasonable  short-term  benchmark 
interest  rate  is  10  percent.  This  rate  was 
calculated  by  taking  the  mid  point  of  the 
spread  range  provided  by  the  Deutsche 
^nk,  i.e.,  0,75  percent,  and  adding  it  to 
the  FIBOR  rate  published  by  the  OECD. 
We  believe  this  rate  represents  a 
reasonable  approximation  of  the 
predominant  source  of  short-term 
financing  in  Germany, 

Comment  3:  Kiockner  argues  that  the 
Department  should  use  the  company's 
total  sales  figure  as  the  denominator  for 
purposes  of  calculating  its  benefit. 
Kiockner  states  that  all  of  its  products 
and  by-products  benefitted  from  the 
subsidies  provided  to  the  company 
during  the  POI. 

Petitioners  reject  this  argument 
because  the  Department  found  in  the 
preliminary  determinations  that  the 
benefits  received  by  Kiockner  were  tied 
to  the  production  of  subject 
merchandise.  Therefore,  the 
denominator  properly  includes  only 
steel  sales. 

DOC  Position:  We  disagree  with  both 
Kiockner  and  petitioners.  The  total  sales 
figure  which  we  used  includes  sale  of 
steel  products  and  by-products  [e.g., 
slag  and  blast  furnace  sand)  which  were 
sold  during  the  POI.  At  verification, 
however,  a  close  examination  of  the 
company's  total  sales  revealed  that 
certain  items  included  by  Kiockner  [e.g., 
sale  of  oil  to  employees  and  personnel 
costs)  did  not  relate  to  the  production  of 
the  subject  merchandise  nor  to  the 
production  of  by-products.  Accordingly, 
the  total  sales  value  which  we  have 
relied  upon  reflects  an  adjustment  to 
exclude  revenues  from  activities  totally 
unrelated  to  steel  production. 

Comment  4:  Dillinger  contends  that 
contrary  to  the  Department's  conclusion 
in  Bismuth  and  in  the  jjreliminary 
determinations  in  these  investigations, 
the  forgiveness  by  private  banks  of  a 
portion  of  debt  owed  by  Saarstahl  SVK 
was  commercially  rational  and  was  not 
at  the  direction  of  the  government. 
Dillinger  maintains  that,  absent  this 
debt  forgiveness,  Saarstahl  SVK  would 
have  been  forced  into  bankruptcy  and. 


consequently,  private  banks  would  have 
lost  more  money  than  the  amount  of 
debt  forgiven.  Moreover,  if  Saarstahl 
SVK  had  been  forced  into  bankruptcy, 
the  inevitable  lay-offs  would  have 
negatively  impacted  the  banking 
business  in  the  state  of  Saarland. 
Accordingly,  no  government  incentives 
were  necessary  to  Induce  the  banks  to 
forgive  the  debts.  Dillinger.  therefore, 
argues  that  the  Department  should  not 
countervail  the  private  debt  forgiveness. 

Petitioners  state  that  the  forgiveness 
by  private  banks  of  DM  217  million  is 
countervailable  because  the  forgiveness 
was  limited  to  a  specific  enterprise  or 
industry. 

DOC  Position:  In  Bismuth,  58  FR  at 
6234-35,  we  determined  the  forgiveness 
of  DM  217  million  to  be  countervailable 
because  (1)  it  was  part  of  a  government- 
led  debt  reduction  package:  (2)  the 
Governments  of  Germany  and  Saarland 
guaranteed  the  liquidity  of  Saarstahl, 
thereby  implicitly  assuring  the  private 
banks  that  the  remaining  portion  of 
Saarstahl's  outstanding  loans  would  be 
repaid;  and  (3)  it  was  provided  to  a 
specific  enterprise  within  the  meaning 
of  section  771(5)  of  the  Act.  We  have 
reexamined  our  determination  in 
Bismuth  and  have  determined  that  it 
was  reasonable  and  otherwise  in 
accordance  with  law.  In  so  doing,  we 
placed  on  the  record  of  these 
investigations  the  evidence  relating  to 
our  determination  in  Bismuth. 

Comment  5,  Dillinger  maintains  that 
the  value  of  the 

Ruckzahlungsverpflichtungs  (RZV).  as 
determined  by  the  Department,  is 
incorrect,  Dillinger  argues  that, 
according  to  the  appraisal  of  DilHnger 
and  Saarstahl  SVK's  assets  conducted 
by  two  independent  accounting  firms 
(KPMG  and  Treuarbeit),  Saarstahl  SVK's 
RZVs  had  no  economic  value. 
Therefore,  they  were  not  regarded  as  a 
factor  in  determining  Saarstahl  SVK's 
value.  This  occurred  because  the  RZVs 
were  subordinate  to  all  other  debt 
obligations  and  were  contingent  upon 
the  unlikely  event  that  Saarstahl  SVK 
would  make  a  profit. 

DOC  Position:  Although  the 
independent  appraisals  determined  that 
the  RZVs  had  no  economic  value,  that 
determination  simply  reflected  the  fact 
that  the  RZVs  would  \>e  repaid. 
Likelihood  of  repayment  does  not, 
however,  mean  the  company  received 
no  benefit  from  the  use  of  the  funds  and 
the  subsequent  forgiveness  of  any 
obligation  to  repay  them. 

In  Bismuth,  we  determined  that  the 
debt  forgiveness  by  the  Governments  of 
Germany  and  Saarland  was 
countervailable  because  it  was  provided 
to  a  specific  enterprise  or  industry.  The 
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RZVs  were  integral  to  that  debt 
forgiveness.  (See  BismiiLh,  58  FF  at 
6233-34).  As  with  the  "pr.vate"  dnht 
forgivenes*.  we  have  reexaraine>l  o\:t 
determmabon  -.n  Bismuth  regarding  the 
governmertal  debt  forgiveness,  una  we 
have  determined  tliat  it  was  rea^inabUj 
and  otherwise  in  accordance  wrn  law. 

Ccmment  6  Iis<?r>Surg  argues  ".jy 
s^..b.sidje«  prr  vided  to  companies 
located  in  a  former  nonuiarket-economy 
(NME)  whicJ]  is  adapting  '.a  a  market 
e<:c'nomy  should  be  exHmpi  from 
ccunterva;hng  dutie?  Aa:ordingto 
Ilienburg,  the  exempuon  would  be 
s;ra:lar  to  that  which  tiie  L)epartn:.ent 
grg:^t3  companies  located  in  countrie« 
stiii  considered  to  be  NME.? 

In  addiUon,  liMnburg  states  that  if  the 
loint  Scheme  grants  i-e  treated  as 
rcuntervajiabie  subsidies,  th-r?  will  he 
a  disfMirity  of  treatment  ^w^ween 
companies  in  '_he  former  CDR  and 
companies  in  ot.Ter  former  East  Bloc 
countnes  with  respe<:t  to  the  application 
of  U.S.  countervailing  duty  rules. 
llsenburg  states  that  while  antidumping 
proceedings  were  initiated  against 
Poland  and  Romania,  no  cour.t»'-\H/iing 
duty  action  was  tajten  with  re<;p«<~t  to 
those  countries,  llsenburg  arguri  that 
this  is  because  the  U  S  rxinnterv ailing 
duty  law  does  not  apply  to  those 
countries  because  of  tneir  form*  -  and 
transitional  nonraaritet  ecnnnmy  status. 

Finally,  lisenburg  states  that  tne 
United  States  should  consider  its 
obligation  under  the  General  Agreement 
on  Tariffs  and  Trade  (GATTl  w*h 
respect  to  most-favored-nation  >Lr7't') 
treatment,  and  exempt  US  im,  orts 
produced  by  companies  loca!t*<i  in  the 
former  CDR  from  countervaihrr'  '  .Mf's. 
According  to  ILsenburg,  this  exf  rnrti-n 
would  be  similar  to  the  one  granted  bv 
the  Department  in  OiciUating  and 
Ceiims  Fin.s  from  the  People's  Rfpublic 
of  China,  "7  FR  24018  (June  5.  i992) 

Petinoners  counter  that  irap<irts  h-';m 
the  Federal  Republic  of  Germar.y  (FRO), 
not  the  CDR,  are  under  investitstion 
and  the  subsidy  programs  beir^ 
examined  were  provided  and  f>  nded  by 
the  FRO.  Furthermore,  the  Dep^artment's 
rationale  for  exempting  NMEccurtnes 
from  the  countervailing  duty  Lew  is 
founded  in  part  on  the  notion  t'at 
subsidies  in  an  NTvIE  sy<rtem  have  no 
meaning  and  cannot  be  fairly  i  "'>'nt  fiwd 
or  quanufied.  Because  Usenbur^  ^i 
operating  within  a  market -economy. 
that  rationale  does  not  "ipply  Petitioners 
slate  that  the  type  of  assi 'stance  n^eived 
by  Ilsenburg  is  precisely  the  type  of 
assistance  which  the  countervailing 
duty  law  was  intended  to  counteract. 

Finally,  petitioners  state  that 
imposing  countervailing  duties  on 
subsidies  received  by  nsenbu."^  would 


not  be  inconsistent  with  the  United 
States'  MFN  obhuation  under  the  GATT. 
Pptit|(  nnn;  iry,jv  that  if  the  Department 
weni  u>  i-^'iiw  lisenburg's  suggestion, 
then  It  would  be  providing  Ilsenburg 
with  preferenUal  treatment.  Because 
producers  in  other  market  oriented 
economies  would  be  unable  to  receive 
such  an  exemption  from  the 
countervailing  duty  law,  this  would  be 
inconsistent  with  MFN. 

DOC  Position:  The  Department  has 
determined  that  the  coun'ervailing  duty 
laws  are  not  applicable  t  ^  NMEs 
because  the  concept  of  subsidies  and  the 
mis-allocation  of  resources  that  r^jsuit 
from  subsidization  have  no  meaning  in 
an  economy  that  has  no  markets  and  in 
which  commercial  activity  is  controlled 
according  to  central  plans.  Carb-un  Steel 
Rod  from  Poland.  49  FR  1^374  {\':iM). 
This  position  was  sustained  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Geor^town  Steel  Corp  v  United 
States,  801  F.2d  1308  (Fed  Gr  19ab). 

However,  as  of  October  1990. 
Ilsenburg  has  been  operating  in  a 
market-oriented  economy  for  which  the 
concept  of  subsidies  does  have  meaning 
As  a  result,  comparison  of  Ilsenburgs 
situation  with  those  of  companies 
within  countries  which  are  still  NMEs 
would  not  be  meaningful.  With  regard 
to  other  Eastern  European  countries. 
which  were  not  absorbva  into  a  market- 
oriented  economy  as  was  the  former 
GDR,  but  are  undergoing  a  tran.sitional 
process,  U.S.  law  does  not  prohibit  a 
domestic  industry  from  filing  a 
countervailing  duty  petition.  If  the 
Department  initiates  an  investigation 
ana  determines  the  economv  is 
sufficiently  market-oriented,  a 
countervailing  duty  order  could  be 
issued  against  subsidies  found  to  exj.st. 
Furthermore,  the  application  of  the 
countervailing  dutv  laws  to  Ilsenburg  is 
consistent  with  our  GATT  obligations. 
Article  15  of  the  GATT  subsidies  code 
allows  a  country  to  use  wither 
countervailing  duty  law  or  antidumping 
law  for  imports  from  a  country  with  a 
state-controlled  economv 

Comment  7:  Petitioners  argue  that 
because  Ilsenburg  did  n'>t  repay  any 
portion  of  the  grants  r*^:eived  under  the 
Joint  Scheme  program  during  the  period 
of  investigation,  the  Department  should 
not  make  any  adjustments  to  the  grants 
received  by  the  comoan  v 

Ilsenburg  argues  tnat  be<,a use  the 
company  will  be  required  to  repay  a 
portion  of  the  grant,  the  Department 
properly  deducte<i  that  portion  from  its 
grant  calculation.  In  support  of  its 
claim,  Ilsenburg  refers  to  a  statement  by 
the  German  tax  office  auditor  during 
verification,  that  "•  *   *  a  repayment 
schedule  would  be  set  soon." 


TXX  Position:  As  a  result  of  an  audit 
by  the  government.  Ilsenburg  will  be 
required  to  repay  a  portion  of  grants 
received  under  tie  joint  sfiieme 
program.  During  verification,  we  noted 
that  the  repayment  dates  had  not  yet 
been  determined  because  Ilsenburg  was 
challenging  the  finding  of  the  »3x  office. 
However,  also  during  venficiition.  we 
met  with  an  auditor  from  the  Gcnnan 
tax  office  who  indicated  that  a 
repayment  nnvartheles-s  would  be 
rt'quirHd,  and  that  a  repayment  schedule 
should  be  set  soon. 

Because  Ilsenburg  will  be  required  to 
repay  a  portion  of  liie  grant?  received 
with  interest,  we  hdve  continued  to  tr>jat 
this  portion  of  the  grant  as  a  contingont 
liability,  and  have  continijed  to  adjust 
the  amount  of  the  grsnt  f„'r  purpows  of 
the  bene.nt  calculation  To  do  otherwise. 
as  petinoners  suggest,  w  juid  load  to 
overcountervailing  in  the  (likely)  event 
of  repayment. 

Comment  8  Petitioners  argue  that 
be<:iau.se  the  grant  received  by  Ilsenburg 
under  the  Joint  Program  Upswing  East 
program  was  used  to  improve  the 
company's  plate  production,  the 
Department  should  ailo<:-.a;e  this  grant 
only  over  Ilseriburg's  sales  of  plate. 

Conversely,  ILsenburg  argiies  th.it  the 
Department  should  al!c»cate  this  grant 
over  sales  of  plate  and  pn^f^Siid  par's 
(p  g.,  tops  and  bottoms  for  fuel  and 
water  tanks)  because  the  grant 
benefitted  both  plite  produrtinn  and  the 
prciduction  of  pre><;;ea  parts. 

DOC  Position:  In  its  response, 
Ilsenburg  stated  that  the  "grant  re<  eived 
under  this  program  was  used  to  improve 
the  quality  of  plates  which  benefitted 
the  production  ot  both  plate  and  pressed 
parts."  The  Department  has  determined 
that  unless  a  subsidy  is  expressly  tied  'o 
a  specified  aspect  of  a  produdion 
process,  the  benefits  associated  wth 
that  subsidy  should  be  allocated  over  a 
com.pany's  entire  production  of  tlie 
subject  merchandise.  (See  Denominator 
section  of  the  General  Issues  Appendix  ) 
Accordingly,  because  both  the 
production  of  plate  and  pressed  parts 
benefitted  from  this  program,  we  are 
allocating  the  grant  received  under  this 
program  over  sales  of  plate  and  pressed 
parts. 

Comment  9:  Preussag  argues  tliat  the 
special  depreciation  under  the  Zonal 
Border  Area  (ZBA)  program  resulted 
only  in  deferral,  not  forgiveness,  of 
taxes.  Therefore,  the  tax  effect  should 
have  been  treated  as  an  interest-free 
loan,  rather  than  as  a  grant.  Although 
the  special  ZBA  depreciation  provides 
greater  depreciation  in  the  first  year, 
over  time  the  total  amount  of 
depreciation  taken  undar  the  special 
ZBA  depreciation  is  the  .same  as  under 
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■iiOraiai"  ta;«>  rules,  Preussag  argues  that 
the  Departments  past  Ixeatment  uf  the 
benefit  uiider  sudi  programs  as  a  grart 
improptfily  fails  to  re<;:(>gniz*  tl.a:  llm 
repayment  that  o<~curs  in  later  \tt<i:s  .- 
an  inherent  part,  of  the  at  ^:ei^'^a1eci 
depreciation. 

According  to  Prei.sMg,  whef,  a 
company  is  abie  lo  take  gj^water 
d-^preaation  at  an  earher  sta^ie,  the 
[.  omDanv's  taxable  income  will  be 
greater  m  hiture  vears,  Siius,  the  tax 
Ix^nefit  refieived  during  tlie  initial  years 
oi  deprecietion  <;hculd  L'*  vievved  85  a 
rrere  deteiTai  of  taxfts,  not  a  reduction 
m  Utx  ii(^r.:':i'ty  F-Bussag  stales  that  in 
F;ehn  --nry  Affirmative  Countervailing 
Dj'v  ij^'HriTiinatian.  Certain  Steel 
P'cducts  from  Austna,  57  FR  57781 
iDecemhar  7.  19921,  the  Depar'.nent 
r^-'-opnized  that  tax  deferral  is 
eK-|iiivalent  to  an  inter*»st-fre*  lean. 
Because  the  Austnan  scenerio   s  similar 
to  the  accelerated  depreciation  under 
•tie  ZB,*^ ,  Prcijs?af;  argues  that  'he 
b-'uefit  shoiiid  t>e  tieatod  as  an  interest- 
free  loan,  rather  than  es  b  grant. 

Fet'tioners  arj^ue  that  spec-ial 
d"preciation  benefits  should  be 
countervailed  to  the  extent  the  taxes 
p,=.;d  were  less  than  the  producer's  taxes 
wiuid  ha-.-e  been  absent  the  subsidy. 
Furthermore,  petitioners  siate  Uiat  the 
t  j\  savings  amount  should  be  •rtal»^d  as 
,1  recurring  grant  in  accordance  with  the 
I)<r-par1ment'K  proposed  regula;.-ons. 

DOC  PGS}!!or.  Fryussag  s  ar^aiment 
that  the  company  will  pay  more  taxes  in 
the  h-Mre  due  to  a  reduction  of  its 
d^-'f-"Hria!ic'T  d-d  action  is  speculative. 
r:,e  future  tax  iiabiaty  of  the  company 
vviil  append  on  a  number  of  fautors  that 
cannot  be  anticipated.  However,  during 
thft  r>e~od  of  'nv'"sriJhtK:r:.  v«.>  k.'T.,>v,- 
tb-^'  ■r^t'  comj:flnv  ^«.■ss  i.ab.c  if  -  ;ess 
taxes  than  it  would  have  been  absent 
this  program  Th^ -'  i  ^rf..  con.si-^tent  vrilh 
QUI  past  pracli ■:.>'■•  Oi   a:  -  ^;'.>-^Hit'  1 
depreciation  >;  r-rir'    -,*-«  -g  ,  Final 
Affirmative  C"o  i-rt^rvHuini.-  i'njty 
Determine: :f;ri.  i"i.:  oRui.r'.i  G-/!K>n 
Steel  F  !'it-.Hcu-(-  ;''-'.:  -  o-  nom  Korea; 
and  Fioal  Nej^at'-.e  t.o^iiturvai ling  Duty 
Determination.  Carbon  Steel  Structural 
Shapes  from  Korea  49  FR  47284 
(December  3,  1964i),  we  contiuue  to 
view  this  prograro  3S  a  grant.  We 
couniervaimd  tUt  a)ffer*»ncebt>tween 


COmpdiiy  V.  ill  :if  ..cr;,S  '.,jI 

h.otiuri!  m  the  fcoxre   ;'  i* 


the  taxes  paia  a 


nd  *ne  '^ixts  that  would 
have  been  paid  abs*;n(  r.bi'.  in<  irani 

Contrarv  to  Preusj-'a,,  s  •..r)^i:,;   <■•"'.  we 
!>e!ieve  that  this  p-ogram  can  [m 
distini^uished  from  •he  lax  ^  o:.j^rHm  In 
the  current  Cerlai,, ,  Sttvt  f-.ul  icis  from 
Austria  investnii-^*  ■,■;;«;,  In  that 
investigation  ti.e  *ax  projjram  provides 
'■pecificailv  tor  a  'ax  .lefHrral.  There  is 
no  speculation  h^  \o  whether  the 


Commtr!  :0  1  eioors  argue  that 
lheDeparn>i  '  shjuid  js«  the  lending 
rate  published  b-,  the  IMF  as  the 
bencnmark for  toe  FCbC  1  -n  received 
by  Hoesch  in  l:?c8  Peuacioers  contend 
that  the  benchmark  rate  provided  by 
Hoesch  should  be  rejected  because  it 
"differs  substantially  from  the  publicly- 
available  data  presented  by  Petitioners." 

Koesch  argues  that  petitioners' 
objection  is  without  merit.  Hoesch 
submits  that  the  Proposed  Regulations 
express  a  clear  preference  for  using  "the 
interest  rate  on  Ex.  d  rao-  debt 
obligations  issued  in  the  same  year  by 
the  firm  receiving  the  government 
loans,"  as  the  benchmark  interest  rate 
for  long-term  loans. 

DOC  Position:  We  found  no 
discrepancies  between  the  benchmark 
information  provided  by  Hoesch  in  its 
response  and  the  source  documents 
examined  during  verification.  Therefore, 
in  accordance  with  the  Department's 
Proposed  Regulations,  section  355.44, 
we  are  using  Hoesch's  company-specific 
benchmark  information.  (See  also  the 
explanation  in  comment  1,  above). 

Comment  11:  Petitioners  claim  that, 
according  to  Hoesch's  response,  the 
company  received  a  higher  amount 
under  the  Aid  for  Closure  of  Steel 
Operations  program  than  the 
Department  accounted  for  in  its 
preliminary  determinations. 

Hoesch  indicates  that  the  figure 
petitioners  refer  to  reflects  the 
assistance  received  by  the  company 
under  (1)  aid  for  closure  of  steel 
operations  and  (2)  Article  56(2)(b)  of  the 
ECSC  Treaty. 

DOC  Position:  Hoesch  is  correct.  The 
total  amount  hsted  under  the  Aid  for 
Closure  of  Steel  Operations  comprises 
assistance  from  both  programs.  "The  two 
amounts  have  been  dealt  with 
separately  under  our  calculations. 

Comment  12:  Thyssen  submits  that 
the  grants  received  under  the  Capital 
Investment  Grants  program  do  not 
constitute  subsidies  because:  (1)  the 
payments  were  received  during  a  period 
when  the  U.S.  steel  industry  was 
protected  by  a  Voluntary  Restraint 
Agreement  CVRA)  limiting  steel  imports, 
and  (2)  Thyssen 's  general  application 
conditioned  payments  on  Thyssen 
reducing  its  steel  production  and 
becoming  more  energy  efficient,  goals 
which  are  consistent  with  the  U.S. 
policy. 

PetJtion-^r«  state  that  Thyssen's  belief 
th.i*  toie  VK.A.s  tAtinguished 
coantervailable  benefits  has  no  legal 
fouTidation  Th-s  \'RA  was  merely  an 
agreement  t  v  f o^t   i  -  tr^  to  refrain  from 
filing  petitions  in  return  for  the 


European  Conunumty's  agreement  to 
limit  its  steel  exports  to  the  United 
States. 

DOC  Position :  We  agree  with 
petitioners  that  the  VRAs  did  not  serve 
to  extinguish  countervailable  benefits. 
Furthermore,  while  Thyssen  may  have 
reduced  output  or  become  more 
efficient,  the  funds  that  made  this 
possible  were  received  as  grants  from 
the  COG.  Because  the  grants  were 
provided  specifically  to  steel 
companies,  they  are  countervailable 
under  U.S.  law. 

Comment  13:  Petitioners  ar^ue  that 
there  is  not  enough  evidence  on  the 
record  to  support  respondents'  claim 
that  results  of  the  research  funded  by 
grants  under  Nordrhein-Westfalen's 
Technology  program  are  made  publicly 
available.  Further,  the  dissemination  of 
the  results  of  the  research  funded  by 
these  grants  appears  to  be  Umited  by 
law.  Petitioners  also  claim  that 
recipients  under  the  program  are 
actually  required  to  obtain  patents  or 
similar  protection  for  results  of  funded 
projects  which  later  might  entitle 
recipients  to  collect  royaltiee  for 
hcensing  the  technology. 

Even  if  the  resuhs  of  the  research  are 
published,  petitioners  argue  that  tbese 
grants  should  be  coimtervailed  because 
Uie  grants  are  specific  to  the  steel 
industry.  Petitioners  cite  Agrexco, 
Agricultural  Export  Co.,  Ltd.  v.  United 
States,  604  F.  Supp.  1238  (OT  1985).  in 
support  of  this  claim. 

Hoesch  submits  that  petitioners' 
assertions  are  unsupported.  Hoesch 
notes  that  the  Department's  verification 
report  of  Hoesch's  data  clearly  indicates 
that  research  results  funded  under  this 
program  are  made  pubhr.  Ftirthennore, 
Hoesch  submits  that  such  results  are 
disseminated  worldwide  through 
symposiums  given  by  Hoesch 
employees  or  articles  published  In  trade 
magazines.  Thyssen  ana  Hoesch  state 
that  because  there  is  sufficient  evidence 
to  support  their  claim  that  results  ar« 
made  publicly  available,  the  program 
provides  no  countervailable  benefit. 

DOC  Position:  We  disagree  with 
petitioners.  The  Department's  practice, 
as  set  forth  in  the  Prop>osed  Regulations, 
section  355.44(1).  is  that  assistance 
provided  for  purposes  of  research  and 
development  does  not  confer  a 
countervailable  benefit  if  the  results  of 
the  research  are  made  available  to  the 
public,  including  the  U.S.  competitors 
of  the  recipient  of  the  assistance. 
Although,  as  noted  by  petitionws,  this 
practice  was  called  into  question  by  the 
CTT  in  Agreacco,  the  Department  has 
consistently  disagreed  with  that  aspect 
of  the  court's  decision. 
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With  regard  to  the  allegation  that 
grant  recipients  are  required  to  obtain 
patents  and  licenses,  we  note  th,3t  the 
verified  response  of  Nordrheir.- 
Westfalen  government  fNRWG!  status 
that  recipients  must  either  publish  their 
results  or  obtain  patents  and  licenses 
protecting  their  findings,  During 
verification,  we  reviewed  published 
results  of  research  conducted  by  various 
companies  and  institutions  We  also 
reviewed  publications  at  the  Hoesch 
verification.  Moreover,  if  the  grant 
recipient  receives  any  revenue  from  any 
licensing  agreement  for  up  to  five  years 
after  the  expiration  of  the  grant  period, 
the  N'RW'G  will  require  the  repayment  of 
the  grant. 

Therefore,  because  (1)  the  research 
results  are  made  publicly  available  and 
(2)  there  is  no  evidence  that  any 
company  under  investigation  took  out  a 
patent,  we  determine  that  grants  under 
this  program  are  not  countervailable. 

Comment  14  Petitioners  argue  that 
loans  from  the  Kreditanstait  fiir 
VViederaufbau  (iCfW)  should  be 
considered  countervailable.  Based  on 
information  gathered  at  verification, 
petitioners  claim  that  low-interest  rate 
loans  were  provided  (1)  to  companies  in 
East  Germany  for  development  and  (2) 
to  companies  throughout  Germany  for 
environmental  protection. 

Di;linger  claims  that  KfVV  loans  were 
examined  at  verification  for  purposes  of 
establishjng  benchmark  rates  only.  In 
addition,  Chliinger  points  out  that  there 
is  no  evidence  on  the  record  that  these 
loans  are  specific  to  the  steel  industry 
or  that  they  are  provided  at  preferential 
rates.  Hoesch  points  to  the  1982  Final 
Affirmative  Couritervaihns  Duty 
Determinations  Certain  S'eei  Products 
from  the  Federal  Republic  of  Germany. 
47  FR  39345  (September  7.  1982).  in 
which  the  Department  found  KfW  loans 
to  be  not  specific  Hoesc±  further  argues 
that  since  the  structure  and  operation  of 
the  KfVV  have  not  changed  since  1982, 
the  Department  should  continue  to  view 
KfW  loans  as  not  specific  and.  therefore, 
not  countervailable. 

DOC  Position  We  are  not  determining 
whether  KfW  loans  are  countervailable 
for  purposes  of  the^e  investigations.  In 
their  petition,  petitioners  alleged  that 
certain  KfW  loans  to  companies  located 
in  Eastern  Germany  were 
countervailable.  That  program  was 
found  to  be  not  used  by  companies 
under  investigation.  However,  no 
allegation  was  made  in  the  petition 
regarding  other  countervailable 
subsidies  provided  bv  the  KfW. 

In  light  of  Lhe  fact  that  KfW  loans 
were  found  not  countervailable  in  the 
1982  Certain  Steel  from  Germany 
investigations,  and  without  information 


indicating  otherwise,  the  Department 
had  no  reason  at  the  outset  of  these 
Investigations  to  examine  the  program's 
current  status.  For  these  reasons,  tiie 
Department  did  not  solicit  information 
regarding  this  program  at  any  point 
prior  to  verification. 

At  verification,  we  consulted  with 
company  representatives  and 
government  officials  regarding  the  KfW 
program  for  purposes  of  estabhshing 
benchmark  rates  for  other  programs.  In 
so  doing,  we  received  contradictory 
information  regarding  KfW  loans,  some 
of  which  indicated  that  the  program 
might  provide  an  unfair  subsidy  to 
producers  of  the  subject  merchandise 
and  might  warrant  further  investigation. 

However,  due  to  the  number  of 
programs  being  investigated  and  the 
limited  time  to  prepare  for  the  final 
determinations,  after  verification  the 
Department  did  not  pursue  the  issue  of 
whether  KfW  loans  provide 
countervailable  benefits.  We  have 
decided,  therefore,  that  because  we  did 
not  gather  sufficient  information 
regarding  KfW  loans  during  these 
investigations  to  determine  whether 
they  are  provided  to  a  specific 
enterprise  or  industry,  or  group  thereof, 
we  will  defer  examination  of  the 
program  until  an  administrative  review 
pursuant  to  section  775  of  the  Act  (19 
U.S.C.  1677d)  and  19  CFR  355.39. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Germany 
which  were  entered,  or  withdrav^  n  from 
warehouse,  for  consumption  on  or  after 
December  7, 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Register 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 


Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measure? 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidizaticn  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  su.spension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consum.ption  of  the 
subject  merchandi.se  entered  between 
December  7,  1992.  and  April  6.  1993. 
We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  International  Trade 
Commission  (ITC)  issues  a  final 
affirmative  injur)'  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 1.06 
percent 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 0.84 
percent 
Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 0.59 
percent 
Certain  Cut-To- Length  Carbon  Steel  Plate 

Country-Wide  Ad  Valorem  Rate — 14.84 
percent 

Ilsenburg — 0.80  f)ercent 

Preussag — 1.72  percent 

Thyssen — 0.50  percent 

ITC  Notification 

In  accordance  with  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investieations.  We  will  allow  the  ITC 
access  to  ail  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
,\dministration. 

If  the  ITC  determines  that  material 
injury,  cr  threat  of  materia!  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  countervailing  duty 
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orders,  directing  Customs  officers  to 
fissess  countervailing  duties  on  eiitne* 

:jf  certain  steel  produces  fcrom  (kfrmany 

Hffum  or  Destruction  ■■-'(  Pnprrtnry 
Informotion 

This  notice  swrvos  as  tiie  only 
reminder  to  parties  sub)ect  to 
Administranve  Prcf.ective  Order  (APO) 
of  their  responsibiiily  concemir^  the 
retxim  or  destruction  of  proprietary 
information  di<ur:.!osed  under  APO  m 
accordance  with  19  CFR  355„34!'d) 
Failure  to  coHiph  iS  6  violation  of  ihe 
,\P0. 

These  detennmations  are  puljush«d 
pi'rsuaot  to  section  705(d)  uf  th<  Ait   19 
use.  1671d(d)  and  19  CFR 
355.2C(a]f4)). 

Datt?G  }une21.1993. 
Joseph  A.  .S{)«trini. 
Acting. *.isistnnt  '^f-cretary  for  Import 
Administrauon. 
!FR  Doc.  93-15633  Filed  7-«-93,  8  45  Ainj 
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Final  Afflrmative  CountervaJfIng  Duty 
Determlrvations:  Certain  Steel  Products 
from  Italy 

AGENCY-.Irnport  Administration, 
Iniemational  Trade  Administration, 
Department  of  Commerce, 
EFFECTIVE  DATE:  July  9,  1993 
F0«  FURTHER  »4F0ftMATK)H  CONTACT. 
Ehiat)eth  Graham  or  Jennifer  Yesike, 
Cjffice  of  Countervailing  Lnvestigations 
I'  S,  Department  of  Commerce,  rtx;.m 
:..>^19,  14th  Street  and  Constitution 
.-  venue,  N\V  .  Washington.  DC  20230; 
*f-.ephc.ne  (20^)  4B2-4iU5  or  482-0189. 
rBsp«;tive'.y, 

Final  Determinations 

The  Department  determines  that 
benefits  whit  h  cor.stitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930  as  amended  (the  Act), 
are  being  pruvidad  to  maiiufact'diers, 
producers,  or  exporters  ;.n  Italy  of 
certain  steel  products. 

For  information  on  the  estiinoteii  ;  et 
subsidies,  please  see  Ll;e  SuspeiAiitn  of 
Liquidation  .stjction  of  this  riit.i  •; 

Case  History 

Since  the  publication  of  the 
p'ehminary  determinations  in  the 
Federal  Register  (57  PR  57739, 

D«cember  7,  1992),  the  foi lowing  events 
have  CKXurrBd 

On  December  IP,  1f>92,  we  i-^'ucd 
supplemental  que?*;oi.nrt.n-s  t -i  tiip 
Government  of  Italy  .(X)!].  iL\'A  S.p.A 
(ILVA)  and  Acciaierie  e  Ferriere 
FombardeFaIrk  SpA  fFakkl  We 


rereivad  re^sponses  from  the  r>0!.  IL  v  A 
and  Falc.V  on  ianuary  15,  19^3  ''Jri 
lanuary'-  2.S,  1993,  ILVA  iriformeC  ....h  tnai 
!t  fieohnwd  to  he  verified 

Li,  8!  ■,  c,'rd:'!r.ij3  with  SB<"tiun  ''-nb]  of 
U'\e  A'  t   vprif.i,ati(,in  of  the  nssponses 
rot;ovpd  tr'ori  Tie  GO!  and  Faick  vsas 
held  \n  Itnlv  from  Febn:ary  8  through 
Februarv  IH,  1993. 

On  M^rtb  8,  1993.  we  pi  bhsh^a  in 
the  FtKieral  Register  6  notice  postponing 
the  final  determiiiauons  m  ihese 
investigations  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  coinpanion 
antidum.pine,  ijtv  irves''..,;^t:ciiis  (58  FR 
12935). 

On  April  6, 1993,  we  terminated  the 
s  .^rvnsion  of  liquidation  of  all  entries 
V !  he  subject  merchandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below). 

Parties  submitted  case  and  rebuttal 
briefs  on  March  19  and  24. 1993. 
respectively.  A  public  hearing  was  held 
on  March  26, 1993.  A  public  hearing 
regarding  general  issues  in  this  and  the 
11  other  investigations  of  certain  steel 
products  from  various  countries  was 
held  on  May  5-6. 1993. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  two  separate 
"classes  or  kinds"  of  merchandise,  as 
found  in  the  Scope  Appendix  included 
in  the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Austria  (Austria  Steel): 
(1)  Certain  cold-rolled  carbon  steel  flat 
products  and  (2)  certain  cut-to-length 
carbon  steel  plate. 

Respondents 

The  GOI  is  a  respondent  for  each  class 
or  kind  of  merchandise  subject  to  these 
investigations.  The  following  is  a  list  of 
respondent  companies  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations: 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products:  ILVA  and  Falck. 

Certain  Cut-To-Length  Carbon  Steel  Plate: 
ILVA  and  Falck. 

Corporate  History  of  Respondent 
Companies 

Finsider/UVA 

Between  1937  and  1990.  Finsider  was 
the  Italian  public  sector  steel  holding 
company.  Finsider  was  a  financial 
subholding  of  the  Instituto  per  la 
Riscostruzione  Industriale  (IRI),  an 
agency  of  the  Italian  government.  Prior 
to  1981,  the  main  operating  companies 
in  the  Finsider  group  were  Italsider 
(primary  producer  of  the  subject 


rLfTot-arjaise;,  iJalriiint    Tnrni  so'1 
Acaaiene  d;  Piombir:!. 

In  1981.  the  t  •.n-viOer  y'Dn;'  ¥,■!■■.<, 
restructured  i:iti   '. v>  i  |,f«iraiiiig 
companies;  Nuo\  n  It  slider  (flat  rolled 
products) ,  Dalm  i  o  e  ;  1 1  t>e8  and  pipes). 
Teml  (special  sie«iis ,   'Sariaierie  di 


,^   [.0'KlOO> 
k!    I    ■■■",'(1U!  ■' 

■ :  ,f,'isitirr»«tl 
lar,:!,-'  ;  to  .N; 


and 

At 


Piombin  ( 

NuovaSias  ivr>«<"i*-i  ior 

the  same  tin      :,.  ^   o 

its  fiN^et,'  o,, n'  t>:,it  'M'o  p 

Italsidor.  lliu.so'ier  ri«,a 

company  hooiiow  oonu.h,r,'',  wor.  I\  ,iov* 

Italsider's  stock;  a.s  ;'«.  ;  ,-  o;.-,:-.  s-s-"-" 

In  1983,  Finsiilur  du!  '•-  ,ro,-.:i  r.r 
additional  Nuova  Italsict-r  .v    oa       • 
placed  Italsider  in  liquid<iiicii  Ii^  Wb4, 
Italsider.  in  liquidation,  transferred  its 
shareholdings  in  Nuova  Italsider  to 
Finsider,  At  the  end  of  1984.  Finsider 
owned  lOOj    rot n.t  of  Nuova  Italsider. 

In  1987,  FinsiUer  restructured  three  of 
its  main  operating  companies.  Nuova 
Italsider  spun  off  its  assets  to  Ital&ider 
(by  then,  out  of  Uquidation)  and 
transferred  its  Italsider  shares  to 
Finsider.  Deltasider  spun  off  its  assets  to 
Nuova  Dehasider,  Deltacogne  and 
Deltavaldamo  and  transferred  the  shares 
of  these  three  companies  to  Finsider. 
Then.  Finsider  transferred  Deltacogne 
and  Deltavaldamo  to  Nuova  Deltasider. 
Temi  spun  off  its  assets  to  Terai  Acciai 
Speciali.  Lovere  Sidermeccanica  and 
Attivita  Industriali  Triestine,  and 
transferred  its  shares  in  each  to 
Finsider.  Then.  Lovere  Sidermeccanica 
and  Attivita  Industriali  Triestine  were 
transferred  to  Temi  Acciai  Speciali. 
After  this  restructuring,  Nuova  Italsider. 
Deltasider,  and  Temi  ceased  operations. 
Italsider  re-emerged  as  the  steel  sector's 
flat-rolled  producer. 

In  1988,  the  GOI  liquidated  Finsider 
and  its  main  operating  companies  and 
assembled  the  group's  most  productive 
assets,  including  Italsider's  flat- 
products  facilities,  into  a  new  company, 
ILVA  S.p.A.  ILVA  became  operational 
on  January  1. 1989.  when  it  took  over 
the  viable  assets  from  the  liquidating 
companies  (Italsider,  Temi  Acciai 
Speciali.  Nuova  Deltasider)  owned  by 
the  Finsider  Group.  Later,  Nuova 
Deltasider  sold  its  ILVA  shares  to 
Italsider,  and  Nuova  Deltasider  was 
merged  into  ILVA. 

On  March  31. 1990.  ILVA's  remaining 
stockholders  gave  ILVA  additional 
assets  and  shareholdings  for  additional 
ILVA  shares.  Later  that  year,  Finsider 
sold  100  percent  of  Italsider's  stock  to 
ILVA,  and  Italsider  was  merged  into 
ILVA. 

On  November  1, 1990,  Finsider  and 
Temi  Acciai  Speciali  (ILVA's  two 
remaining  stockholders)  sold  100 
percent  of  ILVA  to  IRI  and  IRI  assumed 
all  of  Finsider's  and  Temi  Acciai 
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Speciali's  remaining  debts.  As  of 
October  1,  1990.  100  percent  of  ILVA  s 
capital  stock  was  owT.ed  by  IRi 

Falck  I 

Falck  was  establidbadin  1906  in 
Milan  as  "Societa  Anonima  Acciarierie 
e  Ferriere  Lombarde  "  In  1931,  the 
company  became  Acciaiene  e  Ferriere 
Lombarde  Falck 

Prior  to  1991,  Falck  wis  the  main 
industrial  company  of  Gruppo  Falck. 
The  company  was  organized  into 
divisions,  four  of  which  produced  steel 
(Na.stn,  Lamiere,  Tubi  SS,  and  Lunghi). 
The  company  also  held  four  separately 
incorporated  financial  and  energy 
companies  In  July  of  1990,  ILVA  and 
Falck  signed  an  agreement,  which 
rationahzed  the  production  and 
commerce  of  the  two  companies. 
Pursuant  to  the  agreement,  ILVA 
produces  large  quantities  of  mass 
consumption  steel  and  Falck  specializes 
in  smaller  quantities  of  high  quality 
product  The  agreement  resulted  in  the 
incorporation  of  Fairjc's  strip  and  plate 
divisions,  Nastri  and  Lamiere.  ILVA 
bought  30  percent  interest  (minority 
interest)  in  each  of  these  newly  formed 
companies,  and  f.ve  percent  interest  in 
Falck.  At  verification,  we  established 
that  ILVA  does  not  exercise,  nor  is  it 
entitled  to  exercise,  any  control  over 
Falck  or  its  affiliates,  i.e.,  Falck  operates 
independently  of  ILVA. 

As  part  of  the  1991  restructuring, 
Falck  was  transformed  from  a 
production  company  to  a  holding 
company,  AFL  Falck,  AFL  Falck  is 
organizt'd  into  five  areas  including 
steelmaking,  energy,  property,  ecology 
and  services 

A  n  a  lysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification  and  comments  by  interested 
parties,  we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  (CVD) 
investigations  of  certain  steel  products 
from  various  countries  were  not  case- 
specific,  but  rather  were  general  in 
nature  These  included: 

•  Aliocaticn  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  P.'-epension  Program  Issues; 

•  Privatization  Issues,  and 

•  Restructuring  Issues 

The  comments  submitted  by 
interested  parties  concerning  these 
issues,  in  both  the  general  issues  ca.se 
and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 


Departments  positions  on  each  are 
addressed  in  the  Genera!  Issues 
Appendix  which  is  attached  to  the 
Austria  Steel  notice  vv'hich  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsidies,  the  penod  of 
investigation  (POI),  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
years  of  ILVA  and  Falck. 

Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  tfie  ad 
valorem  benefit  received  by  each  firm 
weighted  by  the  firm's  share  of  exports 
of  each  class  or  kind  of  merchandise, 
separately,  for  each  class  or  kind  of 
merchandise  to  the  United  States.  The 
rates  for  all  programs  were  then 
summed  to  arrive  at  a  country-wide  rate 
for  each  class  or  kind  of  merchandise. 
All  benefits  calculated  under  the 
programs  described  below  apply  to  both 
classes  or  kinds  of  merchandise. 

Pursuant  to  19  CFR  355.20(d)  of  the 
Department's  regulations  (19  CFR 
355.20(d)(1992)),  for  each  class  or  kind 
of  merchandise,  we  compared  the  total 
ad  valorem  subsidy  received  by  each 
firm  to  the  country-wide  rate  for  all 
programs.  The  rate  for  Falck  was 
significantly  different  from  the  country- 
wide rate,  within  the  meaning  of  19  CFR 
355.20(dl(3).  Therefore,  this  firm 
received  an  individual  company  rate. 
For  ILVA,  we  recalculated  the  country- 
wide rate,  based  solely  on  the  benefits 
received  by  that  firm.  This  is  the  rate 
that  will  be  applied  to  ail  other 
manufacturers,  producers,  and 
exporters,  with  the  exception  of  Falck. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  determined  the 
following: 

Equityworthiness 

For  a  discussion  of  equity 
methodology,  see  the  Equity  section  of 
the  General  Issues  Appendix. 

In  our  preliminary  aeterminations,  we 
found  that  ILVA  and  its  predecessor 
companies,  Italsider  and  Nuova 
Italsider,  were  unequityworthy  during 
the  period  1977-1991.  Therefore,  equity 
infusions  received  during  those  years 
were  provided  on  terms  inconsistent 
with  commercial  considerations.  The 
Department  previously  determined 
Italsider  to  be  unequityworthy 
throughout  the  period  1977-1981  in 


Final  Affirmative  Counterv .ailing  Duty 
Determinations:  Certain  Steel  Products 
from  Italy.  47  FR  39356  (Septem.ber  7, 
1982)  ['Steel  Products"].  Respondents 
have  not  contested  this  finding; 
therefore,  we  continue  to  determine  that 
Italsider  was  unequityworthy  during  the 
period  1977-1981. 

To  determine  whether  ILVA  was 
equityw'orthy  from  1982  through  1991. 
we  examined  several  ratios,  including 
the  rate  of  return  en  assets  and  rate  ol 
return  on  equity,  in  each  of  thiese  yt'ars 
and  the  three  years  prior  to  each 
infusion.  Examination  of  Uiese  ratios 
shows  that  ILVA  was  unprofitable  in 
every  year  from  1977  through  1988. 
Moreover,  ILVA's  rate  of  return  on 
assets  ratio  was  negative  between  1977 
and  1988  and  its  rate  of  return  on  equity 
was  negative  between  1977  and  1988, 
indicating  that  ILVA  has  been  unable  to 
earn  a  positive  rate  of  return  for  its 
shareholders.  Based  on  above,  we 
determine  ILVA  to  have  been 
unequityworthy  at  the  time  of  each 
government  infusion.  For  a  complete 
discussion  of  our  equityworthiness 
analysis,  see  Memorandum  to  File  dated 
June  21.  1993. 

Creditworthiness 

ILVA 

In  our  preliminary  determinations,  we 
found  tliat  ILVA  and  its  predecessor 
companies,  Italsider  and  Nuova 
Italsider,  were  uncreditworthy  during 
the  period  1977-1991.  Therefore,  loans 
received  during  those  years  were  made 
on  terms  inconsistent  with  commercial 
considerations.  The  Department 
previously  determined  Italsider  to  be 
uncreditworthv  throughout  the  period 
1977-1981  in  Steel  Products, 
Respondents  have  not  contested  this 
finding;  therefore,  we  determine  that 
Italsider  was  uncreditworthy  during  the 
period  1977-1981. 

To  dff ermine  whether  ILVA  was 
creditworthy  from  1982  through  1991, 
we  examined  the  current  ratio,  quick 
ratio,  times  interest  earned  ratio,  debt 
ratios,  and  profit  margin  on  .sales  for 
each  of  these  years  and  the  three  prior 
years,  where  information  was  available. 
In  certain  years,  our  analysis  was 
limited  to  petitioners'  data  because  the 
respondents  had  not  reported  any 
information. 

Examination  of  these  ratios  show  that 
ILVA  was  unprofitable  in  every  year 
from  1977  through  1988.  Moreover. 
ILVA's  times  interest  earned  and  rate  of 
return  on  assets  ratios  were  negative 
between  1977  and  1988.  Based  on 
above,  we  determine  ILVA  to  be 
uncreditworthy  in  each  year  from  1977 
through  1991.  For  further  discussion  of 
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our  analysis,  see  Memrirar.duin  Ui  I  if 
dated  June  21,  1993. 

Falck 

In  our  prHlinnr.ary  aetenninations,  we 
found  that  Falck  was  uncreditworthy 
from  1977  through  1979.  Therefore, 
loans  received  during  those  years  were 
made  on  terms  ;nconsister;t  with 
commercial  ron  si  derations 

To  determine  whether  I'-A'.  k  was 
creditworthy  from  197"'  through  1979, 
we  examined  the  curr«r;t  r-diio,  times 
interest  earned  ratio,  debt  to  equity 
ratios,  and  profit  margin  on  sales  for 
1976  through  1979  (Falck  did  not 
provide  financial  information  for  years 
prior  to  1976)  Examination  of  these 
ratios  show  that  Falck  was  unprofitable 
from  1976  through  1979.  In  addition, 
Falck  s  interest  coverage  was  negative 
between  1976  and  1979.  Based  on 
above,  we  determine  Falck  to  be 
uncreditworthy  in  each  year  from  1977 
through  1979. 

Falck  received  medium-  and  long- 
term  loans  from  pnvate  sources  in  1980 
through  1984  and  in  1986  through  1987. 
On  this  basis,  we  have  determined  Falck 
to  be  CTeditworthy  for  1980  through 
1988. 

For  the  period  1989  through  1991, 
Falck's  profit  margin  steadily  increased 
and  its  interest  expense  on  long-term 
debt  decreased  Falck's  current  ratio  was 
stable  during  this  period.  The 
company's  quick  ratio  for  1990  was  1:1, 
which  indicates  that  Falck  had 
sufficient  liquidity  to  meet  its  current 
debt  obligations.  Based  on  this 
information,  we  determine  Falck  to  be 
rjeditworthy  for  the  period  1988 
through  1991.  For  a  complete  discussion 
of  our  creditwortiiy  analysis,  see 
Memorandum  to  File  dated  June  21, 
1993 

Best  Information  Available 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  (BIA)  "whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  end  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation  *   *   *". 

One  of  the  companies  included  in 
these  investigations,  ILVA,  declined  to 
be  verified.  VVi.ile  we  we?"e  able  to  verify 
from  governm.ent  records  that  ILVA  did 
not  u.se  certain  prograins,  we  have  no 
verified  information  relating  to  ILVA's 
use  of  the  remaining  pnigrams.  For 
those  program.s  which  ILV.^  has  used 
and  which  are  specific,  we  have  used 
BIA  in  determining  the  extent  to  which 
ILVA  benefitted  from  the  prograir.  !n 
light  of  ILVA's  rehi.sdl  to  permit 
verification  of  its  initial  questionnaire 


r''Sf:.ri.';se  and  to  participate  :;,:,'-! rirr  iti 
the  irn'esl:v;ation.  we  b8\'e  eppned  BL\ 
using  the  mo'^t  adverse  assumptions, 
i  t'  ,  ■.is}rx  ;^p  h'Rrif'^t  -ate  among  the 
petUioaers'  lates,  the  j^reiiminary 
determination  rates,  and  previous 
investigation  and  review  rates  on  a 
program  by  program  basis  For  most 
programs,  the  highest  rate  was  that 
alleged  by  petitioners. 

For  those  programs  which  we  were 
ab'.p  !,  vf  .:S  n  VA  did  not  use  or  which 
weie  iin:.-s;  '-iific,  v'.t  have  adjusted  the 
calculations  accordmgly.  Additionally, 
in  cases  where  we  have  verified  non- 
company-specific  information  (e.g., 
program  interest  rates,  interest  rebate 
percentage,  benchmark  interest  rales, 
etc.),  we  have  used  this  information  to 
adjust  both  the  petitioners'  and  the 
preliminary  determination  calculations. 

Where  the  Department  has  changed 
its  methodology,  as  discussed  in  the 
General  Issues  Appendix  pubUshed 
concurrently  with  these  determinations, 
we  have  adjusted  neither  the 
petitioners*  nor  the  preliminary 
determination  calculations. 
Notwithstanding  our  view  that  the 
methodological  changes  described  in 
the  General  Issues  Appendix  represent 
the  most  accurate  and  appropriate 
methods  for  identifying  and  measuring 
the  types  of  subsidies  at  issue  in  these 
investigations,  we  do  not  believe  it  is 
necessary  to  reconfigure  the 
methodological  assumptions  underlying 
the  petition  or  preliminary 
determinations  for  purposes  of  applying 
BIA.  The  petitioners'  allegations  and  the 
Department's  preliminary 
determinations  were  calculated  on  the 
basis  of  methodologies  which  were 
accepted  as  legitimate  and  reasonable  at 
the  time  the  allegations  or 
determinations  were  made.  Since  BIA 
need  not  represent  the  most  accurate 
information,  but  rather  is  merely  a 
choice  of  information  available  on  the 
record  of  the  investigation,  we  have 
determined  that  modification  of  BIA 
rates  to  reflect  new  methodological 
thinking  is  unwarranted. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Italy  of  certain  steel 
products  under  the  following  programs: 

1,  Equity  Infusions  into  Italsider/Nuova 
Italsider/ILVA  and  Extinguishment  of 
Equity  Infusions 

The  GOI,  through  IRI.  made  equity 
investments  in  Italsider  and  Nuova 
Italsider  between  1978  and  1987.  The 
GOI  made  these  investments  by 
transferring  funds  to  the  IRI  Group, 


which  either  i  n*ily  or  through 
Finsider  matie  equity  infusions  into  the 
two  companies.  In  1989,  ILVA  was 
formed  by  IRI  with  an  equity  infusion  of 
2.3  trillion  lira.  IRI  then  made 
additional  equity  infusions  into  ILVA 
between  1990  and  1991.  IRI  also 
extinguished  equity  In  Finsider  to  cover 
losses  from  1981  through  1986  and  in 
1988. 

We  determine  these  equity  Infusions 
to  be  specific  since  they  were  provided 
by  nU  to  specific  enterprises.  Moreover, 
as  discussed  above,  we  have  determined 
that  Italsider  and  ILVA  were 
xmequityworthy  between  1977  and 
1991.  Therefore,  we  find  that  the  equity 
infusions  were  made  on  terms 
inconsistent  with  commercial 
considerations.  As  a  result,  they  are 
countervailable. 

As  BIA,  we  have  used  the  rate  from 
the  preliminary  determinations, 
adjusted  to  reflect  verified  discount  rate 
information.  For  the  final 
determinations,  we  used  the  reference 
rate  published  by  the  Bank  of  Italy  as 
the  discount  rate.  (For  those  years  where 
we  have  determined  the  companies  to 
be  uncreditworthy,  we  added  to  this 
interest  rate  an  amount  equal  to  12 
percent  of  the  prime  rate  in  Italy  to 
derive  our  benchmark  interest  rate  )  On 
this  basis,  we  determine  the  country- 
wide subsidy  rate  for  this  program  to  be 
24.80  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck's 
significantly  different  subsidy  rate  is 
0.00  percent  ad  valorem. 

With  respect  to  equity 
extinguishments,  we  have  continued  to 
follow  the  reasoning  set  forth  in  our 
preliminary  determination.  I.e..  that  any 
potential  benefits  arise  at  the  time  of  the 
equity  investment.  Because  the  equity 
methodology  adopted  in  the  preliminary 
determinations  did  not  recognize  the 
subsequent  performance  of  the  company 
receiving  the  equity  investment,  and 
treated  the  equity  investment  as  a  grant, 
the  later  write-off  of  the  equity  was 
considered  irrelevant.  Therefore,  no 
additional  benefits  arise  at  the  point  of 
extinguishment. 

2.  Debt  Forgiveness  in  Connection  with 
the  1981  Restructuring  Plan 

The  1981  restructuring  plan  for  the 
iron  and  steel  industry  included  the 
closure  of  plants,  the  assumption  by 
Finsider  of  Italsider's  debts  to  IRI,  and 
the  subsequent  forgiveness  of  these 
debts  in  1985. 

On  September  19, 1981,  Italsider 
conveyed  all  of  its  company  facilities  to 
Nuova  Italsider,  and  received  99.99 
percent  of  Nuova  Italsider's  shares  in 
return.  In  Etecember  1984.  Italsider  sold 
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those  sh«r««  to  Finsider  Th*»  sales  price 
was  714.6  billion  lire  As  payment. 
Finsider  assumed  ItaJsider  s  6%  4 
biilion  lire  debt  to  IRJ  The  remaining 
amount  Fiosider  paid  direftiy  to 
Italsider. 

In  1984,  when  Italsider  s  liquidation 
was  revoked.  Finsider  forv^ave  a  563.5 
billion  lire  loan  it  had  granted  to 
I'alsider 

We  have  determined  that  the 
r**structuring  des<:ribed  above  merely 
shifted  assets  and  debt  within  a  family 
of  companies,  all  of  which  were  owned 
bv  Finsider  and,  uitimateiy,  by  the  GOl. 
Therefore,  we  determine  that  both  the 
b'~>6A  billion  lire  debt  forgiveness  and 
the  563  5  billion  hre  debt  fort;iveness 
wdre  specifically  limited  to  the  steel 
rompanias  and  are  countHrvoilable. 

As  BL\.  we  have  used  petitioners' 
ratH.  We  have  adjusted  this  rate  to 
3{.(:ount  for  the  new  disf:uunt  rate 
described  in  1   above,  Qn  tliis  basi.s  we 
detennine  the  counlry-w:de  subsidy  rate 
for  this  program  to  be  5  6.3  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
produrts  and  cut-to-lenicth  carbon  steel 
plate  Falck's  Mjiruficaiitiy  different 
sjbsidy  rata  is  0  00  percent  ad  valorem. 

']  Debt  Forgiveness  in  Connection  with 
the  1987-88  Restructuring  Flan 

The  Finsider  Group  restructuring  plan 
was  developed  at  the  end  of  1987  and 
was  approved  bv  the  GO!  on  June  19, 
1988,  and  by  the  EC's  Council  of 
Ministeni  on  De^  ember  23,  1988. 
; Aicording  to  respondpnts.  there  was 
not  a  separate  1988  restructuring  plan,) 
The  plan  was  aimed  at  rtistoring 
industrial,  financal,  and  economic 
balance  to  the  public  iron  and 
s'-jel;naking  .sector  m  Italy.  The 
resL-ucturirig  plan  mcludtv!  tJit- 
voluntary  liquidation  by  IRl  of  the 
Finsider  Group,  and  [Ris  assumption  of 
the  debts  not  covered  by  the  assets  of 
thrt  companies  being  liquidated.  The 
Group's  induslnal  and  financial  assets 
were  to  be  sold  to  ILVA. 

The  Finsider  Group's  total  liabilities 
were  10  6  tnllior  lire  of  which  ILVA 
a^son^ed  4  3  tnl!i,jn  Ure  and  IRI  covered 
the  remaining  5,3  tnilion  lire. 
Respondents  state  that  under  Italian  law 
regarding  voluntary  liquidations,  the 
shareholder  (IRl)  is  obliged  to  pey  all 
liabilities.  The  GOI  expe<:is  the 
li  :;Liidaiion  to  conclude  in  1993. 

vVe  determine  that  the  debt 
assumption  incurred  by  IRJ  related  to 
the  1987-68  restructiunng  plan  was 
specifiraily  limit«d  to  Ihe.se  steel 
companies  and  is  countervailable.  Based 
on  our  determination  in  Ste^l  Products, 
we  consider  IRl  to  be  a  government 
ei.tity,  IRI  is  lOO  percent  owned  by  the 
GUI  and  itsboara  of  directors  is  mode 


up  of  repre»;fintatives  from  the  ma|or 
ministries  :n  Iiaiy  Therefore,  this 
restructunng  transaction  amounted  to 
govenunent  assum.ption  of  debt 

As  BIA.  we  have  us«d  petitioiie'-s 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1  atxjve  On  this  basis,  we 
determine  the  country-wnde  subsidy  ratrt 
for  this  program  to  be  20  78  percent  ad 
valorem  for  cold-rolled  carbon  steel  Cat 
products  and  cut-to-lenglh  carbon  steel 
plate,  Falck's  significantly  different 
subsidy  rate  is  0,00  percent  ad  valorem 

4.  Debt  Forgiveness  to  ILVA  (1990) 

Prior  to  the  creation  of  ILVA,  Finsider 
assumed  48.2  billion  lire  in  Italsider's 
losses.  Later  when  ILVA  was  created. 
ILVA  paid  150  billion  lire  for  Italsider's 
shares,  which  included  the  48.2  billion 
lire  debt  assumption.  We  have 
considered  this  debt  forgiveness  as 
grants  to  cover  losses  within  tiie 
meaning  of  771(5)(A)(ii)(mj  of  the  Act. 

As  BIA,  we  have  usied  petitioners' 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1,  above.  Petitioners  treated 
this  debt  assumption  as  a  non-recurring 
grant.  However,  because  the  benefits 
provided  in  1990  were  less  than  0  50 
percent  of  the  company's  sales  in  that 
year,  we  have  expensed  the  benefit  in 
1990.  Therefore,  there  is  no 
countervailable  benefit  attributable  to 
the  POI. 

5.  Government  Loan  Guarantees 

Italsider  and  Nuova  Italsider  obtained 
guarantees  from  IRI  on  all  of  their  loans. 
ILVA  asserts  that  these  guarantees  were 
obtained  at  commercial  rates  and,  thus, 
provide  no  countervailable  benefits. 
ILVA,  however,  provided  no  evidence  of 
what  fees  were  actually  paid.  At 
verification,  Italian  bank  representatives 
stated  that  it  is  common  for  govenimenf- 
owned  companies  to  be  responsible  for 
their  subholdings'  financial  obligations 
However,  they  were  unable  to  provide 
us  information  regarding  the  average 
guarantee  fees  charged  bv  I'aiian  bo.'-ks 

Based  on  the  fact  that  we  rf<  eived  no 
information  on  the  guarantee  fees  paid 
by  Italsider,  and  no  supporting  evidence 
that  it  is  standard  practice  fur  private 
Italian  companies  to  guarantee  their 
subsidiaries'  loans,  we  determine  that 
government  loan  guarantees  are 
countervailable. 

Because  we  did  not  receive  sufficient 
information  regarding  guarantee  fees, 
we  have  based  our  determination  on 
BIA.  As  BIA,  we  have  turned  to  the 
methodology  used  in  Steel  Products.  In 
that  case,  for  the  years  in  which  llabider 
was  uncreditworthy.  we  added  to 
Italsider's  benchmark  interest  rate  an 


amount  which  Italsider  paid  to  its 
parent.  Finsider,  as  a  guarantee  fee  for 
all  loans  which  Finsider  guaranteed 
Thus,  any  subsidy  provided  hv 
guarantees  will  be  reflected  in  the 
subsidy  rates  for  each  loan  program 
discussed  below 

B  Grants  to  ILVA 

Petitioners  assert  that  iL\  A  received 
Krants  worth  38,996  billion  lira  in  1989 
and  68.327  billicn  lira  in  1990. 
According  to  ILVA,  tl;e  grants  cited  by 
petitioners  were  provided  to  ILVA 
under  ECSC  Articles  54  and  56.  and 
Italian  Laws  64/88.  303/82,  46/82.  and 
675/77.  While  these  grants  have  been 
analyzed  under  each  of  the  respective 
programs,  the  aggregate  amounts  listed 
in  the  annual  rt'ports  do  not  match  the 
amounts  listed  under  the  individual 
programs. 

Since  we  did  not  verify  ILVA's 
response,  we  were  unable  to  reconcile 
the  amounts  with  the  annual  reports.  On 
this  basis,  we  determine  that  these 
grants  are  countervailable  Additionally, 
since  the  annual  reports  do  not  list  the 
amounts  provided  under  the  individual 
programs,  wt  are  unable  to  adjust  for 
those  programs  ILVA  did  not  u,se  or  that 
we  found  to  be  not  countervailable. 
Therefore,  as  BLA,  we  have  used 
petitioners'  rate.  We  have  adjusted  this 
rate  to  account  for  the  new  discount  rate 
described  in  1.  al)ove.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  023  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-lenglh  carbon  steel 
plate.  Falcks  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

7.  Law  675/77  Preferential  Lending, 
Interest  Contributions.  Capital  Grants, 
Personnel  Retraining,  and  VAT 
Reductions 

Law  No.  675/77  established  the 
Committee  of  Ministers  for  the 
Coordination  of  Industrial  Policy 
("CIFI")  and  created  a  framework  for 
planned  intervention  by  the  GGl  in  the 
economy  The  law  was  imple.mented  to 
integrate  various  types  of  assistance  to 
specific  industrial  sectors.  Law  675 
specified  that  CIPI  was  responsible  for 
desijinatmg  those  sectors  which  would 
be  eligible  for  assistance 

CIPl  identified  the  following 
economic  sectors  where  industrial 
restructuring  and  reconversion  were 
necessary:  (1)  Research,  devdlopment 
and  industrialization  for  electronic 
technology.  (2)  technological  and 
niariteting  development  of  production 
machinery  for  the  manufacturing 
industry.  (3)  Llie  agro-food  industry,  (4) 
the  chemical  industry,  (5)  the  steel 
industry.  (6)  the  paper  paste  and  paper 
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industry,  (7)  the  fashion  sector,  (8) 
optimal  «q)loitation  of  energy 

resoTiToes,  and  (9)  production  plants  for 
ecological  and  environmental  recover. 
The  automobile  and  aeronautical  sectors 
were  identified  and  added  to  this  list 
later. 

When  the  industries  were  selected 
and  approved  by  CIPI.  spt^cific 
investment  plans  were  written  for  each 
industrial  sector  by  the  Ministry  of 
Industry.  These  investment  plans, 
which  Ministry  of  Industry  officials 
described  as  having  var>'ing  levels  of 
specificity,  needed  the  approval  of  CIPI 
before  their  implementation  At 
verification,  GOI  officials  stated  that 
certain  plans  contain  ver\  specific 
recommendations  because  of  the  high 
degree  of  production  concentration  in 
the  specific  industrial  sector  and 
significant  government  ownership,  i.e., 
steel  and  chemicals.  The  investment 
plans  for  the  textile,  paper  and  pulp  and 
the  machine  tool  sectors  contain  less 
specific  recommendations  because  of 
the  diversity  and  large  number  of 
companies  in  those  sectors. 

Companies  proposed  specific  projects 
to  CIPI.  Project  proposals  were 
evaluated  according  to  the  targeted 
projects  and  goals  issued  by  the  CIPI,  for 
each  industry  covered. 

Three  types  of  funding  were  provided 
under  this  program;  (1)  Interest 
payments  on  bank  loans  and  bond 
issues.  (2)  low  interest  loans  granted  by 
the  Ministry  of  Industr>',  and  (3)  grants 
for  companies  located  in  the  south  The 
law  also  provided  personnel  retraining 
grants,  and  increased  VAT  deductions 
for  firms  located  in  the  Mezzogiomo 
area.  The  interest  rate  charged  on  the 
loans  differed  according  to  the  location 
of  the  company,  with  companies  in  the 
south  of  Italy  paying  a  lower  rate  of 
interest. 

Falck  received  direct  mortgage  loans 
and  interest  contributions  under  this 
program.  ILVA  received  direct  mortgage 
loans,  interest  contributions,  and  capital 
account  grants  between  1977  and  1991 
under  this  program.  Italsider  received 
retraining  grants  and  increased  VAT 
deductions  under  this  program. 

Chie  of  the  factors  we  typically 
consider  in  determining  whether  a 
program  is  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  is  the  number 
of  enterprises,  industries,  or  groups 
thereof  that  actually  use  a  program, 
which  may  include  the  examination  of 
disproDortionate  or  dominant  users. 
Law  675  applied  to  all  industries  in 
need  of  restrjr^uring  and  reconversion, 
and  provided  that  CIPI  would  target 
those  industries  in  need  of 
rpstnirturine  CIPI  identified  11  sectors. 


including  the  steel  industry,  for 
restructuring.  We  verified  that  of  the  ten 
sectors  which  actually  received  Law  675 
fimding,  steel  accounted  for  36.4 
percent  of  the  total  funding,  and  31 
percent  of  the  loans  provided  by  Law 
675.  Combined,  the  steel  and  auto 
sectors  accounted  for  66  percent  of  total 
funding,  and  77  percent  of  the  loans 
provided  by  Law  675. 

On  this  basis,  we  have  determined 
that  the  steel  industry  was  a  dominant 
user  of  the  Law  675  program.  Therefore, 
.1  e  determine  that  any  assistance 
provided  to  steel  producers  under  Law 
675/1977  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

A.  Ministry  of  Industry  Loans 

We  have  used  as  the  benchmark 
interest  rate  the  reference  rate  as 
reported  by  the  Bank  of  Italy.  (Falck  did 
not  break  out  subsidized  loans  from 
unsubsidized  loans  in  reporting  its 
actual  cost  for  long-term,  fixed-rale 
debt.)  For  those  years  where  we  have 
determined  Falck  and  ILVA  to  be 
uncreditworthy,  we  added  to  this 
interest  rate  an  amount  equal  to  12 
percent  of  the  prime  rate  in  Italy  to 
derive  our  benchmark  interest  rate.  See, 
Final  Affirmative  Countervailing  Ehity 
Determination:  New  Steel  Rail,  Except 
Light  Rail,  from  Canada,  54  FR  31991 
(August  3, 1989)  and  section 
355.44(b)(6)(iv)  of  the  Department's 
Proposed  Regulations. 

We  then  compared  the  benchmark 
financing,  as  constructed  above,  to  the 
financing  received  under  Law  675  and 
found  that  these  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations.  Therefore,  we  determine 
that  ILVA's  and  Falck's  675/77  loans  are 
countervai  labia. 

To  calculate  the  benefit  to  Falck  from 
these  loans,  we  employed  oxa  normal 
long-term  loan  methodology  as 
described  in  section  355.49(c)(1)  of  the 
Department's  Proposed  Rules.  (See  also. 
Final  Affirmative  Countervailing  Duty 
Determination;  Certain  Granite  Products 
from  Spain,  (Spanish  Granite)  53  FR 
24340,  (June  28. 1988).)  We  divided  the 
benefit  by  Falck's  1991  total  sales  (see, 
Denominator  section  of  the  General 
Issues  Appendix).  Falck's  subsidy  rate  is 
0.04  percent  ad  valorem,  which  has 
been  determined  to  be  significantly 
different. 

As  BIA  for  ILVA,  we  have  used  the 
preliminary  determination  rate.  We 
have  adjusted  this  rate  to  account  for  the 
new  benchmark  interest  rate.  On  this 
basis,  we  determine  the  country-wide 
subsidy  rate  for  this  program  to  be  3.00 
percent  ad  valorem  for  cold-rolled 


carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate. 

B.  Interest  Contributions 

Because  companies  knew  at  the  time 
they  took  out  the  loans  in  question  that 
the  GOI  would  cover  f>art  of  the  interest, 
we  are  treating  the  interest  contributions 
as  reduced  rate  loans. 

We  calculated  the  benchmark  interest 
rate  as  described  in  A.  above.  We  then 
compared  the  benchmark  financing  to 
the  financing  received  under  Law  675/ 
77  and  found  that  these  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
we  determine  that  Law  675/77  interest 
contributions  are  countervailable. 

To  calculate  the  benefit  to  Falck  from 
these  interest  contributions,  we 
employed  our  normal  long-term  loan 
methodology  as  described  in  section 
355.49(c)(1)  of  the  Department's 
Proposed  Rules.  (See  also.  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Granite  Products 
from  Spain,  (Spanish  Granite)  53  FR 
24340.  (June  28.  1988).)  We  divided  the 
benefit  by  Falck's  1991  total  sales  (see. 
Denominator  section  of  the  General 
Issues  Appendix).  Falck's  subsidy  rate  is 
0.05  percent  ad  valorem,  which  has 
been  determined  to  be  significantly 
different. 

As  BIA  for  ILVA.  we  have  used  the 
preliminary  determination  rate.  We 
nave  adjusted  this  rate  to  account  for  the 
new  benchmark  interest  rate.  On  this 
basis,  we  determine  the  country-wide 
subsidy  rate  for  this  program  to  be  2. 08 
percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate. 

C.  Capital  Grants 

As  stated  earlier.  ILVA  is  the  only 
investigated  company  that  received 
capital  grants  under  Law  675.  As  BIA 
for  ILVA.  we  have  used  petitioners'  rate. 
We  have  adjusted  this  rate  to  account 
for  the  new  discount  rate  described  in 
1.  above.  On  this  basis,  we  determine 
the  countr>'-wide  subsidy  rate  for  this 
program  to  be  1.20  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck's  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

D.  Personnel  Retraining 

As  stated  earlier.  ILVA  is  the  only 
investigated  company  that  received 
personnel  retraining  grants  under  Law 
675.  As  BIA,  we  have  used  petitioners' 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  Petitioners  treated 
benefits  provided  under  the  personnel 
retraining  grants  as  non-recurring. 
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However,  we  have  d-Mprmined  tnat 
retraining  progrgms  provide  rerun-; ng 
b'^^nefits  ["we,  Alloration  s»?ctior  of 
Genera!  Issues  Appendix)  On  this  basis, 
we  determine  the  rountrv-wide  subsidy 
ratet  for  this  program  to  be  0  21  percent 
id  vnlnrem  for  cold -rolled  carbon  steel 
r.at  products  and  rut-to-lensrh  rarhon 
=;ti>el  pldte  Falrk  s  sis^riificantly  diferpr.! 
subsidy  rate  is  0  00  percent  od  valorem 

E  VAT  Reduction.-, 

.\s  stated  earlier.  !LVA  is  Lne  only 
investigated  company  that  received 
V.-\T  reductions  unaer  I-aw  fc:'5   .\.s  FilA, 
we  have  u-sed  petitioners'  rate  On  this 
basis,  we  determine  t.^.e  country-wide 
subsidy  rate  for  th's  program  to  be  0.12 
percent  ad  vaior^rr  for  coid-roiled 
carbon  steel  flat  prctducts  and  cut-to- 
lenzth  carlwn  steel  plate  Falck's 
Significantly  different  subsidy  rate  is 
0  no  per'^ent  ad  v-c/orem 

H  Certain  a.VA  Debt  Outstanding 
Dv.r;-g  the  Review  Year 

We  ha\e  found  that  the  majority  of 
ILVA's  outstanding  debt  has  been 

mrluded  in  our  analysis  of  certain 
prcsraT,s  in  these  investigations,  i.e.. 
Law  675/77.  Law  3Crt  82,  and  Law  64/ 
Hb  ipreviousiy  Law  71-/65).  However. 
"f-rtain  ioens.  rwported  in  the 
i  nemment's  response  to  questions 
T'  iTrding  this  debt,  were  not  included 
..c  ipr  the  individual  programs,  i.e.,  Law 
6"=. '77  and  EGSC:  Article'54  Therefore, 
where  those  programs  were  found  to  be 
countervailable,  we  nave  included  these 
unreported  loans  in  our  analysis  of 
•.'Mso  nr.:>grHms. 

'vV  •-  r»spec*  to  the  Medio  Credito 
Lie.:"  :  ^a-  '^  e  GO!  asserts  that  this 
.i  ic,  Wis  n- ; .  -led  pursuant  to  a  disaster 
-^e   ►^f  pr-^i-'i-  •-    ■  was  generally 
a'.  :/a')ie  m  the  G-jnoa  area.  We 
'-:;u-  sted  the  GOI  to  provide 
uctorT.at'on  regarding  the  eligibility  for 
and  dis^nb  jt:  in  of  the  disaster  relief 
benefits  S  nee  we  did  not  receive 
spef.ificity  information  regarding  this 
lean,  we  have  determined  that 
assistance  under  this  program  is 
providod  on  e  regional  tesis  and  is, 
therefore,  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries 

As  BL*i  f  )r  the  Medio  Credito  Ligure 
-oan.  we  have  used  the  preliminary 
determination  rate.  We  have  adjusted 
this  rate  to  account  for  the  new 
benchmark  interest  rate  as  described  In 
7.  A  above  On  this  basis,  we  determine 
ihe  country-vvide  subsidy  rate  for  this 
program  to  be  0  00  percent  ad  valorem 
for  rnlH-'oMed  carbon  steel  flat  products 
and  cut -to- length  carbon  steel  plate. 
Falck's  significantly  different  subsidy 
nte  IS  0  iX)  percent  ad  "olorem. 


Since  there  is  no  sf)e(;ific  government 
proeram  associated  wnth  the  regaining 
bank  loans,  we  determine  that  no 
countervailable  benefits  were  provided 
to  ILVA  by  the  GOI  pursuant  to  these 
loans. 

9.  Interest  Grants  for  "Indirect  Debts" 
under  Law  750/81 

Law  750/81  was  implemented  to 
achieve  IRI'g  intervention  plans  for  the 
public  sector  steel  industry  for  1981-83. 
The  program  provided  grants  to  cover 
the  debts  of  the  public  steel  industry. 
Italsider  and  Nuova  Italsider  received 
grants  under  this  program  in  1!^83  and 
1984.  Because  this  program  is  limited  to 
the  steel  industry  we  determine  it  to  be 
countervailable. 

As  BIA.  we  have  used  petitioners' 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.49  percent -od 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

10.  Urban  Redevelopment  Packages 
under  Law  181 

Law  181  was  created  to  finance 
reindustrialization  efforts  to  ease  the 
impact  that  employment  reductions 
have  on  priority  areas  hit  by  the  steel 
crisis.  The  program  provides  grants 
covering  up  to  25  percent  of  the  total 
investment,  with  projects  in  the 
Mezzogiomo  receiving  the  greatest 
benefit.  Under  Law  181,  ILVA  received 
a  grant  to  develop  initiatives  in  Taranto, 
Temi  and  Genova  to  create  1,000  new 
jobs. 

We  determine  that  assistance  under 
this  program  is  provided  on  a  regional 
basis  and  is.  therefore,  hmited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  The  GOI 
asserts  that  these  grants  were  not 
provided  for  steelmaking  activities. 
However,  since  we  were  unable  to  verify 
what  the  grants  were  provided  for.  we 
are  assuming  that  the  assistance  benefits 
ILVA's  steel  production. 

As  BIA.  we  have  used  petitioners' 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  Petitioners  treated 
the  urban  redevelopment  grants  as  non- 
recurring. However,  because  the  benefits 
provided  in  each  year  were  less  than 
0.50  percent  of  the  company's  sales  in 
each  of  those  years,  we  have  expensed 
the  benefits  received  under  this 
program.  On  this  basis,  we  determine 
the  country-wide  subsidy  rate  for  this 
program  to  be  0.20  percent  ad  valorem 
for  cold-rolled  carbon  steel  fiat  products 


and  cut-to-length  carbon  steel  plate. 
Fdlr.k's  signiftcentiv  different  subsidy 
rate  is  0.00  percent  od  valon-m. 

1 1  Interest  Subsidies  under  Law  193/ 
1984 

Article  3  of  Law  No.  193/84  provided 
grants  for  interest  payments  on  medium- 
term  loans  {exceeding  18  months  and  at 
either  a  fixed  or  variable  interest  rate) 
outstanding  on  January  1.  1983,  and 
those  loans  taken  out  within  three 
months  after  the  law  came  into  effect  on 
May  31.  1984.  These  grants  reduced  the 
rate  of  interest  on  medium-term 
financing  to  11  percent  as  long  as  any 
reduction  did  not  exceed  a  maximum  of 
ten  percent.  The  beneficiaries  of  this 
program  were  private  steel  enterprises 
which  rationalized  the  production  of 
finished  steel  products  and  some 
categories  of  semi-finished  products. 
Falck  received  interest  subsidies  under 
this  program  in  1985  and  1986. 

Because  benefits  under  Law  No.  193/ 
1984  are  available  only  to  the  private 
steel  industry,  we  determine  that  they 
are  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

We  verified  that  prior  to  June  6, 1984. 
Falck  did  not  know  at  the  time  that  it 
received  loans  that  the  GOI  would  cover 
part  of  the  interest  expense.  Therefore, 
we  are  treating  the  intarest  rebates  on 
these  loans  as  grants 

We  have  determined  these  grants  to 
be  non-recurring.  We  calculated  the 
benefit  for  the  POI  as  described  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  We  divided  the  benefit  by 
Falck's  1991  sales  (see,  Denominator 
section  of  the  General  Issues  .Appendix). 
On  this  basis,  we  detennine  the  country- 
wide subsidy  rete  for  this  program  to  be 
0.00  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  pjp.te  Falck's 
significantly  d^fferf^nt  subsidy  rate  is 
0.47  percent  ad  valorpm. 

Given  Falck's  knowledge  that  it 
would  receive  rebates  on  loans  provided 
after  June  6. 1934,  we  are  treating  these 
interest  rebates  as  reduced  interest 
loans.  However,  because  the  loans  on 
which  interest  rebates  were  provided 
after  June  6.  1984  were  repaid  prior  to 
the  POI,  there  is  no  benefit  attributable 
to  the  POI. 

12.  Closure  Pa\'ments  under  Laws  46 
and  193/84 

Pursuant  to  an  agreement  introduced 
by  the  ECSC  and  approved  by  the 
European  Commission,  No  2320.81/ 
ECSC,  a  massive  reduction  in  hot-roiled 
steel  production  capacity  of  26.7  million 
tonnes  was  authorized.  Italy  was  to 
contribute  a  reduction  of  5  8  million 
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tonnes.  This  measurp  h-^s  adoptf^d  .irvi 
implemented  bv  the  GO!  through  ;,av,s 
46/1982,  193/1984. and  706/1985 

Law  46/1982,  Article  20.  provided 
capital  account  grants  for  privately- 
owned  steel  companies  that  reduced 
their  production  capacity  of  rsw,  semi- 
finished or  rolled  steel  by  closing  down 
plants  which  were  technologic^ !y 
obsolete  or  had  marginel  economic 
viability.  The  grants  p'-t^-.  ried  up  to 
100.000  lire  for  every  ton  of  raw  steel 
capacity  which  was  reduced  and  up  to 
150,000  lire  for  every  ton  of  semi- 
finished or  rolled  steel  capacity  which 
was  reduced.  Grants  could  be  issued  for 
30,  50,  and  80  percent  of  ihe  maximum 
set  by  the  law.  Falck  received  closure 
payments  under  Laws  46  and  193''84. 
ILVA  did  not  use  this  program. 

Because  benefits  under  Law  No.  46/ 
1982  are  available  only  to  the  private 
steel  industry,  we  determine  that  they 
are  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

We  have  determined  these  grants  to 
be  non-recurring.  Therefore,  we 
calculated  the  benefit  for  the  POI  as 
described  in  the  Allocation  section  of 
the  General  Issues  Appendix  We 
divided  the  benefit  by  Falck's  1991  sfdes 
(see,  Denominator  section  of  the  General 
Issues  Appendix).  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.00  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck's  significantly  different 
subsidy  rate  is  1.55  percent  ad  valorem. 

13.  Social  Security  Exemptions 

Employer  contributions  to  the 
National  Institute  for  Social  Insurance 
("INPS")  are  normally  equal  to 
approximately  31  percent  of  salaries. 
Hovvever.  pursuant  to  various  laws,  the 
GOi  reduced  the  social  security 
contribution  for  companies  located  in 
the  south  of  Italy  in  certain  industrial 
sectors. 

Law  1089/1968  allowed  industrial 
companies  and  small-scale  craft 
industries  in  southern  Italy  a  ten 
pprtent  reduction  in  social  security 
contributions  for  all  workers  employed 
on  September  30, 1968.  (This  base 
reduction  was  reduced  to  eight  and  one- 
half  percent  by  Law  887/1984.)  An 
additional  redudion  of  ten  percent  was 
subsequently  granted  for  all  employees 
hired  after  September  30,  1968,  and 
niimbenng  more  than  the  total  number 
of  persons  employed  on  this  date. 

Law  589/1971  raised  the  additional 
reduction  from  ten  to  twenty  percent  for 
employees  hired  after  January  1, 1971. 
.\  total  waiver  from  social  security 
contributions  was  granted  to  companies 


iiye  tnf-  ,,:■-■ 'gram. 
is  progran;  .'  :':r,ited  to 


for  el!  employee?  hirfri  p>ff  I;ily  1. 
1976.  The  total  waive'  was  f ::  'er  vean? 
from  the  date  the  womtr  wd.s  : n  :  The 
waiver  was  terminated  on  December  1. 
1991   and  r*>p1ared  by  Law  345/1992. 

ILv'.-\  re'  fj:ve':i  '^rxual  security 
redu.  ♦.nns  t:^tweer,  19-8  and  1984. 
Falck  n,<:  r, 

Because 
firms  in  &>^  Mi'/zogicmo  region,  we 
determine   hat  'he  social  security 
exemptions  aj-e  countervailable. 

As  BIA   we  have  u.«ed  petitioners' 
rate.  On  this  basis  we  determine  the 
country-wide  subsidy  rate  for  this 
program  to  be  1.63  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck's  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

14.  Capital  Grants/Interest  Rate 
Reductions  Under  Law  902 

Under  Laws  218/1978  and  64/1986, 
the  GOI,  through  the  Cassa  per  il 
Mezzogiomo  ("CASMEZ"),  and,  since 
1984.  its  successor  agency,  Agenzia  per 
la  Promozione  dello  Sviluppo  del 
Mezzogiomo,  provides  capital  grants 
and  low-interest  loans  to  projects 
establishing  new  factories  in  the 
Mezzogiomo,  or  for  extending, 
modernizing,  reactivating,  converting  or 
reorganizing  existing  plants.  The  size  of 
the  grant  varies  ar     rding  to  the  size  of 
the  fixed  in\estment.  The  grant  may 
also  be  increased  by  one-fifth  if  the 
enterprise  is  in  a  sector  of  the  economy 
considered  to  have  priority  and/or  is 
situated  in  a  particularly  disadvantaged 
area. 

The  low-interest  loans  are  provided 
through  a  loan  contract  between  an 
investor  and  the  bank.  The  GOI  pays  a 
part  of  the  interest  which  otherwise 
would  be  incurred  by  the  borrower.  For 
fixed  investments  up  to  25.5  million 
dollars,  the  GOI  will  pay  64  percent  of 
the  interest.  For  investments  above  25.5 
million  dollars,  the  GOI  will  pay  40 
percent  of  the  interest.  The  interest  rates 
on  these  loans  are  fixed  at  the 
govenunent-set  reference  rate  in  effect  at 
the  time  of  the  loan. 

ILVA  received  grants  and  interest 
contributions  under  Law  902.  Falck  did 
not  use  this  program. 

We  determine  that  assistance  under 
this  program  is  provided  on  a  regional 
basis  and  is,  therefore,  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries. 

We  have  used  the  preliminary 
determination  rate  as  BIA.  We  have 
adjusted  this  rate  to  account  for  the  new 
discount  rate  described  in  1.  above.  We 
determined  that  the  capital  grants  are 
non-recurring.  However,  for  those  grants 
where  the  benefits  were  less  than  0.50 


percent  of  the  company'^  v,  i.*^  we  have 
expensed  the  benefits  in  ; '  •  v«-ftrs  they 
were  received.  On  this  bfe    <;  v.v 
determine  the  coimtry-wide  subsidy  rate 
for  this  program  to  be  0.23  percent  a^l 
valorem  for  cold-rolled  carbon  stw     "f 
products  and  cut-to- length  carbon  steel 
plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  p  '  >    *  ;;:  valorem. 

As  BIA  for  the  inte:ws'.  rate 
reductions,  we  used  our  preliminary 
determination  rate.  We  adjusted  this 
rate  to  account  for  the  new  benchmark 
interest  rate.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.29  percent  od 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

15.  Interest  Subsidies  Under  Law  617/81 

In  1981,  the  GOI  passed  a  law  titled 
"Urgent  Measures  in  Favor  of  the  Steel 
Industry  and  in  Matters  of  Antipollution 
Equipment."  In  February  1982,  IRl 
issued  two  trillion  Ura  of  variable  rate 
bonds  for  which  the  GOI  guaranteed 
repayment  of  principal  and  interest.  IRJ 
then  relent  the  money  to  Finsider  and 
its  operating  companies.  The  companies 
were  required  to  repay  IRI  with  interest. 
However,  the  GOI  would  pay  an  amount 
equal  to  11  percent  of  the  interest  on  the 
bonds  to  the  steel  companies  to 
subsidize  their  interest  costs.  Of  the  two 
triUion  lira  in  bonds,  935  billion  lira 
was  provided  to  Nuova  Italsider. 

The  GOI  claimed  that  neither  ILVA 
nor  its  predecessor  companies  received 
interest  grants  pursuant  to  Law  617. 
However,  we  were  unable  to  verify 
ILVA's  non-use  of  this  program. 

We  determine  that  Law  617/81 
interest  grants  are  countervailable 
because  they  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

As  BIA,  we  have  assumed  ILVA  paid 
a  maximum  interest  rate  on  its  Law  617 
debt.  fWe  used  our  uncreditworthy 
benchmark  as  the  highest  rate  in  1982.) 
In  order  to  calculate  the  interest  rebate, 
we  muhiplied  the  interest  paid  by  11 
percent.  On  this  basis,  we  determioe  the 
country-wide  subsidy  rate  for  this 
program  to  be  0.69  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck's  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

17.  Interest  Contributions  Under  the 
Sabatini  Law 

The  Sabatini  Law  was  enacted  to 
encourage  the  sale  of  machine  tools  and 
production  machinery'.  The  law 
provides  for  deferred  payment  of  up  to 
five  years  on  installment  contracts  for 
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the  purchase  of  such  equipment  and  for 
a  one-time,  lump  sum  contribution  from 
MediotT^dito  Centrale,  the 
admirViStar.ng  agency,  toward  the 
interest  owed  by  the  buyer  under  the 
installment  contracts. 

We  were  unable  to  venf>'  ILVA's  non- 
use  of  this  program.  However,  we  do  not 
have  any  calculated  rates  to  use  as  BIA 
from  petitioners  and  the  program  was 
found  r  '•  rountervailable  for  companies 
in  c«n'-:I  H7,d  ^:!^•hor^^  Italy  in  Granite. 


(ILV.A 


■-hem  Italy.) 


UMI 


Acccordmg  to  the  verification  report 
in  Granite,  the  interest  contribution  is 
calculated  as  65  percent  of  the  reference 
rate  for  companies  in  southern  Italy,  and 
55  percent  of  the  reference  rate  for 
companies  in  oth^r  par's  of  Italy.  Based 
on  these  facts,  as  BIA  we  calculated  a 
rate  using  the  company's  purchases  of 
raw,  ancillary,  and  consumable 
materials  as  well  as  semifinished  and 
finished  products,  as  surrogate 
information  concerning  the  purchase  of 
machine  tools  and  production 
machinery,  because  the  1991 ILVA 
Annual  Report  did  not  separately  report 
ILVA's  purchases  of  machine  tools  and 
production  machinery.  In  order  to 
calculate  the  amount  of  the  interest 
contribution,  we  multiplied  ten  percent 
(the  difference  between  the  rate 
available  throughout  Italy  and  the  rate 
for  southern  Italy)  by  the  reference  rate. 
We  multiplied  this  result  by  ILVA's 
purchases  of  raw,  ancillary  and 
consumable  materials  and  semifinished 
and  finished  products  in  order  to  derive 
the  benefit. 

We  treated  this  amount  as  a  non- 
recurring grant.  Therefore,  we 
calculated  the  benefit  for  the  POI  as 
described  in  the  Grant  Methodology 
section  of  the  preliminary 
determination.  We  have  adjusted  this 
calculation  to  account  for  the  new 
discount  rate.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.26  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

18  Early  Retirement  ' 

Thnre  are  a  variety  of  laws  the  GOI 
provides  for  early  retirement  of  workers. 
Laws  193/1984  and  181/1989  provided 
different  requirements  for  steel  workers, 
in  particular,  lowering  the  age  workers 
can  retire.  Law  223/1991  extended  early 
retirement  to  private  steel  companies, 
the  aluminum  industry  and  the 
shipbuilding  industry. 

Because  tenefits  provided  pursuant  to 
Laws  193, 1984  and  181/1989  are 
limited  to  steel  workers,  and  benefits 
provided  pursuant  to  Law  223/1991  are 


limited  to  steel  workers,  public 
shipbuilding  workers,  and  workers  in 
refractory  materials  and  graphite 
electrode  industries,  we  have 
determined  that  the  users  of  these 
programs  comprise  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries. 

Law  193  and  all  successor  early 
retirement  laws  allowed  ILVA  and  Falck 
to  reduce  their  labor  force  by  retiring 
employees  who  would  not  otherwise  be 
eligible  for  retirement  benefits.  To  the 
extent  that  the  companies  were  under 
an  obligation  to  retain  the  workers  who 
were  retired  early,  the  companies 
receive  a  countervailable  benefit. 

We  have  determined  that  there  are 
social  factors  in  Italy,  such  as  the  threat 
of  labor  strikes  and  social  unrest,  which 
prevent  companies  from  simply  laying- 
off  surplus  labor.  At  verification,  a  Falck 
representative  stated  that  "legally  the 
company  was  under  no  obligation  to  use 
early  retirement,  but  labor  unions  could 
put  pressure  on  the  company,  making 
early  retirement  more  feasible  than  lay- 
offs. "  Therefore,  the  companies  are 
avoiding  the  cost  of  keeping  their 
employees  on  the  payroll  until  they  are 
eligible  to  retire,  and  are  receiving  a 
countervailable  benefit. 

We  have  determined  the  benefits 
under  this  program  are  recurring. 
Therefore,  we  have  calculated  the 
benefits  by  multiplying  the  number  of 
employees  retired  early  in  1991  by  the 
estimated  annual  salary  for  a  steel 
worker.  We  divided  the  benefit  by 
Falck's  1991  sales  (see  the  Denominator 
section  of  the  General  Issues  Appendix). 
On  this  basis,  we  determine  Falck's  that 
significantly  different  subsidy  rate  is 
0.95  percent  ad  valorem. 

As  BIA  for  ILVA,  we  have  used 
petitioners'  rate.  However,  because 
petitioners  treated  this  as  a  non- 
recurring program,  we  have  adjusted  the 
rate  to  reflect  only  the  benefits  received 
in  the  POI.  Therefore,  we  determine  the 
country-wide  subsidy  rate  for  this 
program  to  be  6.83  percent  ad  valorem 
for  cold-rolled  carbon  steel  fiat  products 
and  cut-to-length  carbon  steel  plate. 

19.  Exchange  Risk  Guarantee  Program 

Prior  to  1976,  Italian  companies  could 
not  benefit  from  ECSC  Articles  54  and 
56  loans  because  of  high  infiation  and 
fluctuating  exchange  rates.  However, 
Law  796  of  November  30,  1976, 
provided  state  guarantees  against 
exchange  risk  on  foreign  currency  loans 
received  from  the  ECSC.  Eligibility  for 
the  program  was  limited  to  projects 
approved  by  the  EC  which  would  create 
or  maintain  jobs.  The  Ministry  of 
Treasury  pays  the  differential  between 
the  exchange  rate  at  the  signature  of  the 


contract  and  the  exchange  rate  at  the 
moment  of  repayment,  minus  two 
percent. 

Both  ILV.A  and  Falck  received 
exchange  risk  guarantees  on  their  ECSC 
loans. 

We  verified  that  premi.jms  are  not 
charged  for  the  exchange  nsk 
guarantees.  Therefore,  we  conclude  that 
premiums  are  not  adequate  to  cover  the 
long-term  operating  costs  and  losses  of 
the  exchange  rate  risk  guarantiee 
program.  Moreover  because  we  have 
determined  ECSC  Article  54  loans  to  be 
limited  to  steel  producers,  we  have 
determined  that  the  users  of  this 
program  comprise  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries.  Therefore,  we  determine  that 
this  program  confers  a  countervailable 
benefit  to  the  extent  that  borrowers 
received  any  compensation  for  exchange 
rate  losses. 

As  BIA  for  ILVA,  we  used  petitioners' 
rate,  adjusted  for  the  fact  that  the  grants 
are  recurring.  On  this  basis,  we 
determine  the  country-vdde  subsidy  rate 
for  this  program  to  be  0.51  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  plate. 

For  Falck,  we  treated  the  payouts 
received  as  recurring  grants.  Therefore, 
we  calculated  the  benefit  for  the  POI  as 
described  in  the  Allocation  section  of 
the  General  Issues  Appendix.  We 
divided  the  benefit  by  Falck's  1991  sales 
(see  the  Denominator  section  of  the 
General  Issues  Appendix).  On  this  basis, 
we  determine  Falck's  that  significantly 
different  subsidy  rate  is  0.21  percent  ad 
valorem. 

20.  Exemptions  from  ILOR  and  IRPEG 
Taxes 

Articles  101, 102,  and  105  of  Decree 
218/1978  exempt  firms  operating  in  the 
Mezzogiomo  from  the  local  income  tax 
(ILOR)  and  the  profits  tax  (IRPEG). 

Companies  are  eligible  for  100  percent 
exemption  from  the  16.2  percent  ILOR 
tax  on  profits  arising  from  eligible 
projects  in  the  Mezzogiomo  and  less 
developed  regions  of  the  center-north 
for  ten  consecutive  years  after  profits 
first  arise. 

New  companies  undertaking 
productive  activities  in  the  Mezzogiomo 
are  entitled  to  a  100  percent  exemption 
from  the  36  percent  IRPEG  tax  on  profits 
for  ten  consecutive  years  after  the 
project  is  completed. 

We  determine  that  exemptions  from 
ILOR  and  IRPEG  taxes  are 
countervailable  because  they  are 
provided  on  a  regional  basis  and  are, 
therefore,  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries. 
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We  were  unable  to  venfy  ILVA's  non- 
u.se  of  this  progTsm,  Therefore,  as  HIA, 
v.'P  ans  assuming  that  H.VA  ciajiried 
ILOR  arid  IRPEG  tax  exemptions  or.  its 
1991  ta.x  return:  Sinre  we  do  not  have 
information  regarding  ILVA's  projects  or 
new  produrtive  activities  in  the 
Mez2,ogiomo.  as  BW  we  have  calculated 
tiie  benefit  using  the  total  company 
profit  for  199C  contained  in  the  petition. 
B.'^sed  on  these  figures,  we  calculated 
the  amount  of  ILOR  and  IRPEG  taxes  the 
company  would  have  befln  exempted 
from  paying  We  divided  the  result  by 
ILVA's  1991  sales.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0  83  percent  ad 
valorem  for  cold  rolled  carbon  steel  flat 
products  and  cut-to-iength  carbon  s'ee! 
plate.  Falck's  significantly  different 
subsidy  rate  is  0  00  percent  ad  valorem. 

21,  ECSC  Article  54  Loans 

Article  54  loans  are  provided  for  the 
purpose  of  pxirchasing  new  equipment 

or  financing  modernization  The  EC 

stated  that  .Article  54  loans  are  dirert 
loans  frori'  the  CcrriT.ission  anci  the*  the 
funds  are  loaned  at  a  slightly  h]f;her  th'.o 
than  that  at  which  the  Commis.sion 
obtained  them  m  order  for  the 
Commission  to  cov°r  its  costs. 
According  to  the  EC  response,  the 
Commission  has  this  program  to 
facilitate  the  lending  process  for 
companies  in  the  ECSC.  sc'^:f?  cf  which 
may  not  otherwi.se  be  able  to  ubtain 
these  loans.  Both  ILVA  ai.d  Pakk 
recei%'ed  Article  54  loans. 

We  determine  that  this  progr^im  is 
limited  to  the  iron  and  steel  industry. 
Therefore,  these  loans  are 
counterv'ailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

As  BL^  for  ILVA's  Article  54  loans, 
we  adjusted  the  preliminary 
detennination  rate  to  account  for  the 
new  benchmark  interest  rate  described 
in  7.A.  above,  and  the  interest  rebates. 
On  this  basis,  we  determine  the  country- 
wide subsidy  rate  for  this  program  to  be 
2.63  percent  ad  valorem  for  cold-rolled 
carbon  steel  fiat  products  and  cut-to- 
length  carbon  steel  plate. 

For  Falck,  we  calculated  the 
benchmark  interest  rate  as  described  in 
P'cgram  7  A.  above  We  then  compared 
the  benchmark  financing  to  the 
financing  received  under  Article  54  and 
found  that  these  loans  were  provided  on 
terms  inconsistent  with  commiercial 
considerations.  Therefore,  we  determine 
that  Article  54  financing  is 
countervailable. 

To  calculate  Falck's  benefit  from  these 
loans  we  employed  our  normal  long- 
term  loan  methodology  as  described  in 
program  7  .*.  We  divided  the  benefit  by 


Falck's  1991  sales  [see.  th.F  [denominator 
section  of  the  Generai  issues  Appendix). 
On  this  basis,  we  determine  Falck's 

significantly  different  subsidy  rate  is 
0.44  percent  ad  valnrfrr 

22.  Interest  Rebates  on  iXSC  Article  54 
Loans 

Article  54  loan  interest  rebates  were 
granted  to  steel  companies  during  the 
restruciunng  and  modernization  of  the 
industr\-  beginning  m  'he  1980's. 
Compa,nies  applving  f-ir  these  rebates 
had  to  meet  certain  (i]U>T\h  sui  I   '-.'  n 
reduction  in  steei  production  &i,a 
improvements  m  processing  that  would 
yield  energy  savi.nKs  and  improve 
efficiency. 

The  interest  rebates  were  limited  to  a 
maximum  of  three  percent  of  the 
eligible  investment  and  were  provided 
over  a  period  of  three  years.  Funds  were 
provided  by  the  ECSC  operational 
budget  which  is  made  up  of  levies 
charged  to  all  ECSC  companies.  Deficits 
in  the  operational  budget  are  made  up 
bv  Member  State  contributions.  While 
no  Member  State  contributions  have 
been  made  to  the  operational  budget 
since  1984,  the  budget  was 
supplemented  bv  Member  States  from 
1978  through  1984 

In  its  response,  ILVA  claimed  that  It 
did  not  receive  any  Article  54  interest 
rebates.  However,  during  the  EC 
verification  we  discovered  that  ILVA 
received  interest  rebates  on  loans 
outstanding  in  1991.  The  rebates  were 
granted  in  1981  and  ended  by  1985. 
Because  we  did  not  verify  ILVA's  use  of 
this  program  in  Italy,  we  do  not  have 
any  information  regarding  the  amount  of 
the  interest  rebates  or  the  terms  of  the 
loans. 

Based  on  the  lack  of  information  on 
the  record,  we  have  assumed  that  ILVA 
received  the  maximum  interest  rebate 
amount  (three  percent),  for  the  period 
1981  to  1985,  on  the  Article  54  loans 
outstanding  in  1991. 

Because  the  interest  rebates  given 
prior  to  1985  were  partially  financed 
through  Member  State  contributions,  a 
portion  of  those  interest  rebates  are 
countervailable.  Consistent  with  past 
cases,  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Boiled  lead  and  Bismuth 
Carbon  Steel  Products  from  Germany 
["Bismuth")  (58  PR  6233.  January  27. 
1993),  we  have  not  countervailed  the 
portion  financed  by  the  ECSC's 
operating  budget  because  those  funds 
are  obtained  from  company  levies.  To 
calculate  the  countervailable  portion  of 
the  rebates,  we  calculated  the  ratio 
between  the  contribution  from  Member 
States  and  the  ECSC's  total  available 


funds  for  the  v  ! '    •    i    ftr  multiplied 
this  ratio  by  the  rHut-.>  ;;  i    .nt 

Moreover,  becri -iM-  ■  ■  •:.,',hi'  n^*  w-r,.. 
aware  that  inlf^-i"-'  ''>,'r.(i!.-f.  ■*  .'i,,, ,  :  *< 
available  wh »'■;■'■  tih  if«ir. <.  wf^-v  'hi.:'-' 
out,  we  have  treated  theM^      '»'■><:  nie 
subsidies  as  reduced  interes;  !(>&:;&. 
Therefore,  in  calculating  the  benefits 
from  the  ECSr  *'••:(  !e  '•4  Loans  (see. 
21..  above),  w*'  rt-ducei  ihe  interest  paid 
on  those  loans  by  the  amount  of  interest 
rebates.  The  estimated  subsidy 
calculated  for  that  program  includes  all 
benefits  conferred  oy  tnese  ir't''*^' 
rebates. 

23.  European  Social  Fund  (ESF)  Grants 

The  ESF  program  is  funded  from  the 
EC  General  Budget,  the  r*".  *»r  iws  for 
which  are  derived  from  i  ^m   ,us  duties, 
agricultural  levies,  Member  State 
contributions,  etc.  The  ESF  is  one  part 
of  the  EC's  Structural  Funds.  It  is 
primarily  responsible  for  two  out  of  the 
five  objectives  of  the  Structural  Funds. 
These  two  objectives  relate  to  combating 
long-term  unemployment  and 
facilitating  the  occupational  integration 
of  young  people. 

The  ESF  also  has  a  secondary  role  in 
implementing  projects  that  fall  under 
other  objectives.  These  latter  objectives 
relate  to  promoting  the  development  of 
regions  whose  development  is  lagging 
behind,  assisting  regions  affected  bv 
industrial  decline,  and  promoting  the 
development  of  rural  areas.  The  ESF 
does  not  provide  on-going  support;  each 
beneficiary  may  receive  vocational 
training  actions  and  subsidies  for 
recruitment  only  once.  According  to  the 
EC  response,  specific  projects  under  this 
program  benefit  individuals,  not 
companies, 

ESF  grants  are  paid  to  the  Member 
State  governments,  which  proceed  to 
allocate  and  implement  the  funds  under 
the  Member  State's  provisions,  be  it  on 
a  regional  or  local  level.  As  such,  the  EC 
delegates  to  the  Member  State  the  task 
of  managing  the  grant. 

We  verified  that  in  Italy  preference 
was  given  to  the  southern  region  of  the 
countrj',  GOI  officials  stated  that  "first 
priority  was  to  employees  under  25 
residing  in  southern  Italy;  second 
priority  was  given  to  employees  under 
25  residing  in  central  northern  Italy;  and 
third  priority  was  given  to  employees 
over  25  in  southern  Italy." 

Therefore,  because  the  Italian 
government  has  distributed  benefits  on 
a  regional  basis,  we  determine  the 
program  to  be  countervailable. 

As  BIA  for  ILVA.  we  used  the 
preliminary  determination  rate.  We 
adjusted  this  rate  to  account  for  the  new 
discount  interest  rate.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
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for  th;s  program  to  b«  0  44  percent  ad 
^■alQrvm  for  cold-rcl:id  carbon  steel  flat 
products  and  cutto-iength  carbon  s'eel 
p'.ata,  Falr.k's  siijnificar.tly  different 
subsidy  rate  is  0  00  percent  ad  valorem. 

24  ECSC  Redeployment  Aid  (Article 

55(2)(b)) 

Under  Article  56(2)(b]  of  the 
European  Coal  and  Steel  Community 
(ECSC)  Treaty,  persons  employed  in  the 
coal  and  steel  industry  who  lose  their 
jobs  may  receive  assistance  for  social 
adiustment  This  assistance  is  provided 
for  workers  affecte'l  by  restructuring 
measures,  particxilarly  workers 
wnthdrawmg  from  the  labor  market  into 
early  retirement  and  workers  forced  into 
unemployment.  The  ECSC  disburses 
a.'^sistance  under  this  program  on  the 
condition  that  the  affected  country 
makes  an  equivalent  contribution. 
Payments  were  made  to  Italian  steel 
workers  under  Article  55(2)(b).  ILVA 
received  beneFils  under  this  program. 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  from  its 
Operational  Budget,  we  determine  the 
portion  of  payments  provided  by  the 
ECSC,  i  e  .  50  percent,  to  be  not 
counter.-ailable.  However,  with  respect 
to  the  miatching  contributions  made  by 
the  GOI.  we  have  no  information 
regarding  the  obligations  that  ILVA  had 
tc  w?:ds  -s  workers.  Therefore,  we  have 
assum.ed  as  BIA  that  the  entire  amount 
of  GOI  payments  relieved  ILVA  of 
obligations  it  would  otherwise  have 
had.  Therefore,  we  find  them  to  be 
countervailable. 

We  have  used  the  preliminary 
determination  rate  as  BIA.  On  this  basis, 
we  determine  the  country-wide  subsidy 
rate  for  this  program  to  be  0.09  percent 
ad  valorem  for  cold-rolled  carbon  steel 
fiat  products  and  cut-to-length  carbon 
steel  plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

B  Programs  Determined  Not  to  be 
Cnuntervailable 

We  de'ermine  that  the  following 
programs  do  not  provide  subsidies  to 
m^anufacturers,  producers.or  exporters 
in  Italy  of  certain  steel  products  under 


the  Toll 


owing  programs: 


UMI 


1  Investments  in  Energy  Conservation 

Law  308''82 

Law  3 08  was  initiated  on  May  29, 
1982,  and  repealed  on  January  15. 1991. 
Law  308/82  provided  grants  to 
encourage  lower  energy  consumption 
and  the  use  of  renewable  energy 
sources.  Projects  are  evaluated  and 
approved  based  on  whether  a  20  percent 
ene.rgy  savmKS  will  be  realized. 

We  verified  that  Law  308  grants  are 
provided  to  the  following  wide  range  of 


industries:  (1)  Food;  (2)  paper;  (3) 
chemicals;  (4)  leather  tanning;  (5) 
distilleries;  (6)  pharmaceuticals;  (7) 
brickworks;  (8)  wood;  (9)  machine  tools; 
(10)  metallurgicals;  (11)  mining;  (12) 
petrochemicals;  (13)  iron  and  steel;  (14) 
district  heating;  (15)  the  service  sector; 
(16)  textiles;  and  (17)  glass,  as  well  as 
to  individual  households.  We  also 
verified  the  amount  of  grants  provided 
to  each  industrial  sector  since  1982. 
This  indicated  that  benefits  under  this 
program  are  widely  and  fairly  evenly 
distributed  throughout  the  sectors  with 
no  sector  receiving  a  disproportionate 
amount. 

Because  Law  308/82  grants  are  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  determine  them  to  be  not 
countervailable. 

2.  Transportation  Subsidies  Under  Law 
210 

Law  210  of  May  17, 1986,  provides 
that  the  National  Railway  Agency  may 
enter  into  reduced  rate  agreements  with 
its  clients  based  on  volume  and 
competition.  In  1991,  the  agency 
entered  into  1900  agreements. 

We  verified  that  companies  in  a  wide 
range  of  industries  entered  into  reduced 
rate  agreements.  We  also  verified  that  a 
majority  of  the  Agency's  clients  enjoy 
reduced  rate  agreements  and  that  most 
of  the  tonnage  shipped  between  1988 
and  1992  was  pursuant  to  reduced  rate, 
agreements.  Additionally,  the  iron  and 
steel  industry's  reduced  rates  were 
within  the  median  range  of  the  rates 
charged  other  industries. 

Because  Law  210  Transportation 
Subsidies  are  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  determine 
them  to  be  not  countervailable. 

C.  Programs  Determined  Not  to  be  Used 

We  verified  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Italy  of  certain  steelproducts: 

1.  Preferential  Export  Financing  under 
Law  227/77 

2.  Rebate  of  Indirect  Taxes  under  Law 
639 

3.  Riconversider 

4.  Research  and  Development  Aid  under 
Law  46  of  1982 

5.  Closure  Payments  Under  Law  706/85 

6.  European  Regional  Development 
Fund  (ERDF)  Loans 

7.  NQ  Loans 

8.  Certain  Falck  Debt  Outstanding 
During  the  Review  Year 

8.  Illic  Loan  Outstanding 

9.  EIB  Loans 

10.  ECSC  Article  56  Interest  Rebates 

11.  ECSC  Article  56  Conversion  Loans 
(Article  56(2)(a)) 


D  Programs  Determined  Not  to  Exist 

We  verified  that  the  following 
programs  do  not  exist: 

1  Transportation  Subsidies  under  Law 
86fi 

2  Other  ECSC  Programs  (ECSC 
Exchange  Risk  Guarantee  Program) 

Interested  Party  Comments 

The  following  are  country-specific 
comments  only,  AH  other  issues  are 
either  addressed  in  the  sections  above, 
or  in  the  General  Issues  Appendix,  See, 
the  Final  Affirmative  Countervailing 
Duty  Determ.ination:  Certain  Steel 
Products  from  Belgium  for  comments 
relating  to  European  Community 
programs. 

Comment  1:  Petitioners  assert  that  the 
Department  must  use  the  highest  rate  in 
Italy  adjusted  upward  for  risk  premiums 
as  the  discount  rate  in  years  that  ILVA 
or  Falck  were  uncreditworthy.  They 
claim  that  the  CtOI  did  not  pro\'ide  the 
highest  rate  available  in  Italy.  Rather,  it 
provided  the  average  cost  of  borrowing 
for  creditworthy  firm.s  in  Italy. 
Petitioners  contend  that  the  "top  rate" 
published  by  the  Italian  Banker's 
Association  (ABI)  is  an  appropriate 
proxy  for  the  highest  rate  available  in 
Italy.  In  the  alternative,  petitioners 
assert  that  the  Department  should  use 
the  discount  rate  it  used  for 
uncreditworthy  companies  in  the 
preliminary  determination  as  BIA  for 
the  highest  rate  available  in  Italy. 

Petitioners  also  argue  that  the 
Department  should  use  the  discount 
rates  from  the  preliminary 
determination  as  benchmarks  for  Falck 
in  creditworthy  years,  since  Falck  did 
not  separately  report  its  subsidized  and 
unsubsidized  loans. 

Falck  contends  that,  since  it  was 
creditworthy  between  1977  and  1991, 
the  highest  interest  rate  available  would 
not  be  an  appropriate  discount  rate  for 
Falck.  Falck  contends  that  petitioners' 
suggestion  that  the  Department  adopt 
the  "top  rate"  published  by  the  ABI  as 
a  "proxy  for  the  highest  rate  available  in 
Italy"  is  not  supported  by  substantial 
evidence  on  the  record.  Falck  asserts 
that  even  if  it  were  determined  to  bo 
uncreditworthy,  tiie  ABI  rale  would  be 
inapplicable. 

DOC  Position:  We  have  used  the 
reference  rate  reported  by  the  Bank  of 
Italy  as  the  benchm.ark  interest  rate.  We 
were  unable  to  use  company-specific 
benchmark  interest  rates  because  the 
companies  did  not  b.-eak  out  their 
subsidized  loans  from  unsubsidized 
loans  in  reporting  their  actual  cost  for 
long-term,  fixed  rate  debt  For  those 
years  whei-e  we  have  determined  Falck 
and  ILVA  to  be  uncreditworthy.  we 
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added  to  'Jus  interest  rate  en  ernoimt 
equal  to  12  percent  of  the  pr^n^.e  rate  ir, 
Italy  to  derive  our  benckm.ark  interest 
rate.  See,  Final  Affirmative 
Countervailirig  Diity  Detennination; 
New  Steel  Rail,  Except  Light  Rail,  from 
Canada.  54  FR  31991  (August  3.  1989) 
and  §  355  44rb)(6)(iv}  of  the 
Department's  Proposed  Rules. 

We  disagree  with  petitioners' 
assertion  that  the  "top  rate"  published 
by  the  ABI  is  an  appropriate  proxy  for 
the  highest  rate  available  in  Italy.  We 
venfied  at  ItaUan  commercial  banks  that 
the  ABI  rate  is  a  short-term  rate  applied 
to  overdrafts,  and  that  it  is  never  used 
for  long-term  lending.  Based  on  these 
facts,  it  would  be  inappropriate  to  use 
the  ABI  rate  as  the  benchmark  interest 
rate  for  long-tenn  loans  even  if  the 
companies  are  determined  to  be 
un  creditworthy. 

Comment  2  Petitioners  state  that  the 
Department  should  treat  the  interest 
rebates  received  pursuant  to  Law  193/84 
as  grants,  regardless  of  whether  Falck 
knew  at  the  time  it  took  out  the  loan 
that  it  would  receive  the  rebate.  They 
assert  that  the  rebates  were  not  provided 
pursuant  to  a  below-market  rate  loan 
financing  program.  Petitioners  further 
assert  that  even  if  the  Department 
decides  to  treat  these  interest  grants  as 
below-market  loans,  it  does  not  have  the 
necessary  information  with  which  to 
calculate  a  benefit. 

Falck  asserts  that  interest  rebates 
provided  pursuant  to  Law  193  should  be 
treated  as  low  interest  loans  since  it 
knew  at  the  time  it  obtained  the  loans 
that  a  portion  of  the  interest  would  be 
rebated.  According  to  Falck,  petitioners 
wrongly  assert  that  the  Law  193/84 
interest  rebates  should  be  treated  as 
grants  merely  because  the  rebates  were 
not  tied  to  particular  loans.  Petitioners 
ignore  the  fact  that  borrowers,  knowing 
their  interest  obligations  would  be 
reduced  by  Law  193/84  interest  rebates, 
would  take  the  interest  reduction  into 
account  in  their  decision  to  undertake 
new  financing.  Since  tlie  Department 
verified  that  Falck  knew  at  the  time  that 
it  took  on  the  post-program  loans  that 
the  interest  would  be  reduced,  the 
Department  should  amortize  the  interest 
rebates  over  the  terms  of  the  loan  and 
treat  them  as  part  of  a  low  interest  loan. 

DOC  Position:  In  evaluating  how  to 
treat  interest  rebates,  we  have 
determined  it  appropriate  to  consider 
what  expectations  a  company  could 
reascjnably  be  expected  to  have  at  the 
time  a  loan  is  taker  out.  When  a 
company  knows  m  advance  that  the 
government  is  Ukely  to  pay  or  rebate 
interest  on  a  loan,  the  company  will 
take  this  into  account  in  deciding 
v.'hether  to  take  out  the  ioan  In  svdi  s 


case,  we  would  treat  the  rebate  as  a 
reduced  interest  loan  However,  if  the 
government  decides  to  pay  or  rebate 
interest  on  a  loan  which  the  company 
took  out  not  knowing  there  would  be  a 
government  repayment  or  rebate,  then 
we  hnve  determined  that  it  is 
appropnate  tc  model  the  repayment  or 
rebate  as  a  grant. 

We  venfied  that  regarding  the  loans  it 
took  out  after  June  6, 1984,  Falck  knew 
at  ;;..    :;:.t  it  took  out  the  loans  it  would 
rtii^eive  I  .aw  193  interest  rebates  on 
them..  Contrary  to  p)etitioners'  claim,  we 
did  verify  the  details  of  these  loans  and 
interest  rebates,  and  have  used  this 
information  in  our  calculations.  As 
stated  above,  we  have  treated  Law  193 
interest  rebates  received  on  loans  taken 
out  prior  to  June  6, 1984,  as  grants.  After 
that  time,  they  were  treated  as  reduced 
interest  loans. 

Comment  3:  Respondents  urge  the 
Department  to  use  in  the  final 
determinations  the  actual  loan  proceeds 
and  repayment  data  for  Falck's  Law  675 
loans.  They  argue  that  the  use  of  actual 
information  supplied  at  verification 
which  clarifies  or  corroborates 
previously  submitted  information,  and 
which  does  not  substantially  amend 
previously  submitted  data,  is  supported 
by  Department  practice  and  precedent. 
For  the  same  reasons,  respondents  argue 
the  actual  amoimts  of  the  interest 
contributions  as  verified  at  Falck  should 
be  used. 

DOC  Position:  Consistent  with 
Department  practice,  we  have  used  all 
verified  information  regarding  Falck's 
Law  675  loans  and  interest 
contributions  in  our  calculations.  The 
clarifications  submitted  at  verification 
were  minor. 

Comment  4:  Falck  argues  that  since  it 
maintained  its  line  of  short-term  debt 
with  commercial  financial  institutions, 
and  because  unprofitable  periods  were 
aberrations  within  the  review  period, 
the  Department  should  determine  that 
Falck  was  creditworthy  throughout  the 
entire  period  1977  throuah  1991. 

Petitioners  disagree.  They  state  that 
there  is  no  evidence  that  the 
unprofitable  periods  were  aberrations 
and  that  it  is  irrelevant  that  Falck 
maintained  its  line  of  short-term  credit. 
They  maintain  that  since  Falck  was 
unprofitable  and  its  interest  coverage 
was  r  emotive  from  1977  to  1979,  Falck 
was  i:  rr -ditworthy  during  the  period. 

doc:  Position:  We  have  determined 
Falck  to  he  .ncreditworthy  during  the 
per:od  I'^-^-lQyg.  In  determining  the 
creditworihiness  of  a  company,  the 
Department  normally  considers  the 

.-rent  ralm  quick  ratio,  times  interest 
fca::;ed  ratio,  debt  ratios,  and  profit 
n  ar,;;n.  While  we  also  consider  the 


extent  to  which  the  company  was  able 
to  obtain  long-term  financing  from 
private  sources,  the  Proposed 
Regulations  direct  us  to  consider  a 
firm's  receipt  of  comparable  long-term 
commercial  loans  in  our  analysis  of  its 
creditworthiness.  Moreover,  the  default 
risk  of  short-term  loans  is  minimal. 
Consequently,  the  receipt  of  short-term 
loans  from  private  sources  is  not 
indicative  of  the  creditworthiness  of  the 
borrower.  Therefore,  Falck's 
maintenance  of  short-term  loans  from 
private  sources  is  irrelevant. 

We  examined  Falck's  ratios  and 
financial  statements  at  verification,  and 
foimd  no  evidence  that  the  unprofitable 
periods  were  aberrational.  See 
creditworthy  section  of  notice  for  a 
complete  description  of  our 
determinations  regarding  ILVA  and 
Falck's  creditworthiness  and  the 
Memorandum  to  the  File  dated  June  21, 
1993. 

Comment  5:  Petitioners  contend  that 
the  Department  should  determine  based 
on  BIA  that  Law  155/81  grants  are  de 
facto  specific.  They  assert  that  Law  155/ 
81  grants  were  provided  at  the 
discretion  of  CffL  similar  to  Law  675/ 
77.  Additionally,  since  the  GOI  did  not 
provide  the  sector-by-sector  distribution 
of  benefits  under  this  program,  the 
Department  should  determine  based  on 
BIA  that  the  GOI  Umited  Law  155/81 
benefits  to  a  specified  group  of 
industries  and  provided  the  steel 
industry  with  a  disproportionate 
amount  of  benefits. 

DOC  Position:  Law  155/81  expired  in 
1982.  Therefore,  as  we  have  determined 
early  retirement  benefits  to  be  recun-irffe, 
there  could  be  no  benefits  from  this 
program  during  the  1*01.  For  this  reason, 
we  have  made  no  determination 
regarding  the  specificity  of  this  law. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Italy  which 
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'Aere  er.tered.  or  witndraiA-n  from 
virshou.se.  for  ccr.surr.ption  on  or  after 
Defen-.btT  ".  1992.  the  dale  of 
P'lhlKi'ion  of  on:  prHlirninarv 
de'erminations  m  Lt.e  Federal  Regi!>!er 
These  R.idl  coiir.tsrvajling  duty 
aett'TT.inatior.s  were  aligr.ed  •Ajti.  t) >• 
f.n^.l  ar.tidurr.[.j;ng  d^ty  de!.'rr::.:ih-.K..:.s 
cr.  certain  st<»fc!  p'odurts  frQ.m  vqrous 
I  QunL-.es,  pursuan:  to  ';e<tio;)  6UC  of  the 
Trade  and  Tariff  Act  tjf  !^^4  (:>8ction 
'05[a!{l]cftheAr-) 

Under  anicie  5.  pardg.-apr.  3  of  the 
GMT  Subsidies  C>ocie,  provisional 

r.-i^!';  j-es  car.."-:)'  hr  .rnposed  for  more 
Liar;  120  dovs  Ai:no;i;  final  affirmative 
dfterrninauons  tf  s,itis:d,2Pt:('';  qnd 
.::iur/.  Therefore,  we  .r.str-rtBd  'ne  U.S. 
Custorr-s  Service  'o  divrn'inre  ;r.e 
'iuspens'on  of  i'.q'..;flh'i-.  r.  on  th.f  '^  .'':"<->ri 
rr.erthandise  ei.re-°(l  on  or  art'T  Apr..  6. 
l-'-i3,  D':t  to  continiiy  the  suspension  of 
i  qir.aati  )r.  of  a!i  entries,  or  withdrawals 
'::'  ^.  wa.'t>r     sp  for  consumption  of  the 
>  biec'  .'n6"j'.a.Tfiise  entered  between 
Doramh^r  7.  rJ92.  and  April  6.  1993. 
vVe  wi!;  n  instate  suspension  of 
.""  .1,  ia'-.or.  ur  i^--  <>«t:rir  "nfd)ofthe 
A  V  .■  :;.e  IT'C  i.ss;-'s  r  r;:,  ..  affirmative 
".  ^rv  determsnat'nr. .  and  will  require  a 
■  ftsh  deposit  of  8s'!m:!t-.f  rountervailing 
nuties  for  surn  e",  -h';  .;  merchandise 
;n  the  amounts  indicated  beiow. 

Onhin  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Vdorem  Rate— 72.91 

Falck'f  Ad  Vaioran  Rate— 3.71 
Certain  Cul-To-Length  Carbon  Steel  Plate 

Countrv-Wide  Ad  Valonw  Rate — 72.31 

Fa'.:  k  $  Ad  Vdonm  Rate — 3.71 

FTC  Notification 

In  accordance  with  section  705(c)  of 
the  Act.  we  will  notify  the  ITC  of  our 

determinations  In  addition,  we  are 
maJcins  available  to  the  ITC  all 
ronprv.>«f'd  and  nonproprietary 
ir/'-a-  en  relating  to  this 
.:  . p. ligation.  We  will  allow  the  ITC 
a    ess  to  all  privileged  and  business 
p.-  pneiary  information  in  our  files. 
provided  the  ITC  confirms  that  it  will 
rot  diiiciose  s^jch  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  WTitten 
-"nnsent  of  the  Deputy  Assistant 
S^^reti.-y  for  IrA*?stigations,  Import 
.^dml^;stra':on 

If  the  rrC  dftf-miros  that  material 
ir.!u.-y,  cr  thrO'-.'  of  matenal  injury,  does 
not  ex.ist,  •h"'is  p.-oceedings  will  be 
U'Tnina'Hd  -i",.:  i  .  f'j'i.^iated  duties 
Oepr Sited  (;r  sw  ,^r;i^  s  pristed  as  a  result 
c:  liie  susp':>:,v  ,^     '  '.■v.^i'.i':'  n  will  be 
'-."..'^ded  or  re.n'  (?,led,  if,  however,  the 
:TC  de!e-Tr.int«>  that  such  inj'ory  does 
exist,  we  will  issue  «  countervailing 
duty  order,  directing  Customs  officers  to 


assess  countervailing  duties  on  entries 
of  certain  steel  products  from  Italv 

Return  or  D««trurtion  of  Propnetarv 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  iheir  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)  and  19  CFR 
355.20(a)(4)). 

Dated:  )une  21. 1993. 

f  oaeph  A  Spatrini, 

Acting  Ais;stant  Secretary  for  Import 
Administration. 

[FR  Doc  93-15634  Filed  7-«-93;  8:45  am] 

BILUNO  COOC  SB1*-0t-^ 

Fins'  A^T-!3t!v2  Countervtiiiing  Duty 
Deterninaticra  ano  h\~al  Negative 
Cn\  ca'  C'-cur^atancee 
Dots'Tilnaiiors   Ccrlain  Steel  Products 
From  KOisa 

AGENCY;  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  lulv  9.  1993. 
FOR  FURTHER  wf^-RM/^os  cos^'ACT:  Kris 
Campbell  or  Jacqueane  Arrowsiuith, 
Office  of  Antidumping  Compliance. 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-4794. 

Final  Determinations 

Tlie  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Korea  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations  (57  FR 
57761  (December  7,  1992)),  the 
following  events  have  occurred.  On 
December  23, 1992,  we  issued  a  second 
supplemental  questionnaire,  the 
response  to  which  was  received  on 
January  19,  1993  On  March  8, 1993,  we 
published  in  tt  h  Fpdpral  Register  a 
notice  postpon.ng  the  final 


determinations  in  these  inve.stigations 

in  arcordancp  with  the  pastponement  of 
the  final  determinauons  m  the 
companion  antidumping  duty 
investigations  (58  FR  12935)."On  March 
16,  1Q93,  we  published  the  prehmmary 
negative  detenninetions  cf  triticai 
circumstances  (58  FR  14200;  We 
conducted  verification  m  Korea  fro-Ti 
March  15,  1993  to  March  29,  1S93.  On 
April  6,  1991  we  discontinued 
suspension  of  Lquidati'-n  (see 
Suspension  of  Liquidation  s<}iiion 
below).  Interested  party  com-Ti-Tits  were 
submitted  on  May  6,  !Qsl  and  Mav  n. 
1993.  A  public  hea.'i'.g  vtr.s  Iw'ri  oi;  May 
13,1993. 

In  calculating  the  estimated  r\t<\ 
subsidies  for  these  determinations  vs  e 
have  taken  into  arnount: 

(1)  Respondents"  Noverriber  \  i.  1992 
related  party  responses  and  November 
20,  1992  corrections  submission,  neither 
of  which  was  considered  for  the 
preliminary  determinations; 

(2)  Various  n-.inor  corrections 
submitted  by  respondents  since  the 
preliminary  determinations;  and 

(3)  Our  findings  at  verification.  See 
the  calculation  memo  for  further  details. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  flat-roiled  steel 
products,  constitute  the  following  four 
separate  "classes  or  kinds"  of 
merchandise,  hs  found  m  Appendix  1  to 
this  notice:  (1)  Certain  hot-rolled  carbon 
steel  flat  products.  (2)  certain  cold- 
rolled  carbon  steel  flat  products,  (3) 
certain  corrosion-resistant  steel  flat 
products,  and  (4)  certain  cut-to-length 
carbon  steel  plate. 

Injury  7^5/ 

Because  Korsa  is  a  "country  under  the 
Agreement"  within  the  meaning  of 

sedion  7010-.)  of  the  .^■-:t,  the  U  S. 
International  Trade  Comn.ission  (FFC)  is 
required  to  determine  whether  imports 
of  certain  steel  products  from  Korea 
materially  injure,  or  threaten  material 
injury  to,  US,  mdvijtnes  On  .^ugust  21, 
1992,  the  ITC  preliinmanly  d(>t<=rmined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  St.';tes  are  tx-ing 
materially  injured  or  threatened  with 
matenal  inmr)'  by  reason  cf  irr.ports 
from  Ko.'^ea  of  the  subject  merchandise 
(57  FR  3S064,  August  21   IQ';:,) 

Fespondents 

The  GOK  is  a  respondent  for  each 
class  or  kind  of  merchandise  subject  to 
these  investigations.  The  following  is  a 
list  of  the  selected  respondent 
companies  for  each  class  or  kind  of 
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merchandise  subject  to  these 

investigations; 

Certain  Hot-Rolled  Carbon  Steel  Fldi 
,     Products: 

Pohang  Iron  &  Steel  Company  {POSCO 
Certain  Cold-Rolled  Carbon  Steel  Flat 
FVoducts 
POSCO.  Union  Steel  Manufacturing  Co., 
and  Dongbu  Steel  Ltd. 
Certain  Corrosion-Resistant  Carbon  Steel 
Flat  Products; 

POSCO,  Union  and  Dongbu 
Cntain  Cut-To-Length  Carbon  Steel  Plate: 
POSCO  and  Don^k  Steel  Mill  Co 

In  addition,  we  have  investigated 

whether  subsidies  v-ere  provided  to  the 
following  trading  co-npanies,  which 
sold  subject  men.h3."dise  during  the 
POI,  and  related  producers  and  .seller'^ 
of  the  subjBct  meniiandise:  Daewoo 
Corporation,  Hyosung  Corporation 
Ih-undai  Corporation  Keoyang 
Company.  Ltd  ,  Samsung  Co.,  Ltd., 
Ssangyong  Corporation,  Dongbu 
Corporation,  Dongkuk  Industries. 
Sunkyong  Corporation,  Korea  Iron  * 
Steel  Co  ,  Ltd.,  K\'Tjng  Ahn  Industries 
Co.,  Ltd  .  Pohang  Co!l  Center  Co  ,  Ltd., 
Pohang  Coated  Stwl  Co  ,  Ltd.,  Pohang 
Steel  Industries  Co.,  Ltd. 

.4no/;'s/s  of  Programs 

Based  upon  our  analysis  of  the 
petition,  ihe  responsHs  to  our 
questionnaires,  verification  and 
comments  by  interested  partifs,  we 
determine  the  following. 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries,  were  not  only  case-specific, 
but  also  general  in  nature.  These 
included: 

•  Allocation  Issues; 

•  Denominator  Issues: 

•  Equity  Issues, 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 
The  comments  submitted  bv 

interested  parties  conceming  tliese 
issues,  in  both  the  general  issues  bnefs 
and  the  country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  m  the  General  Issues 
.Appendix,  which  is  attached  to  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  Austria,  which  is  published, 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  wp 
are  measuring  subsidies  (the  period  of 
investigation  [POI)),  is  calendar  year 
1991, 


Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 
under  the  various  programs  described 

b«l  :w   we  used  the  following 

( ;(j ;, -;,.:;, ::i.„n  ri;f'thrMio'o>,:v.  We  first 

1 .11!  ;-::s:ed  a  L,cu,ntr}-'A  ;de  rate  for  each 

program.  This  rat^-  ,  c-;-. prised  the  ad 

valorcw  subsidy  re ceived  by  each  firm 

weighted  by  each  firm's  share  of 

exports,  separately  for  each  class  or  kind 

of  merchandise,  to  the  United  States. 

The  rates  for  all  programs  were  then 

summed  to  arrive  at  a  country- wide  rate 

for  each  class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355, 20(d).  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  bv  each  finn  to  the  country- 
wide rate  for  all  programs.  There  were 
no  cfi-(7<.  -A'hi^r^  the  rate  for  a  particular 
crjri;;iar.}  we-  sign. ficantly  different 


;-om 


the  country-wide  rate. 


Equityworthiness 

Petitioners  have  alleged  that  POSCO 
was  unequityworthy  during  1978-80, 
and,  therefore,  that  equity  infusions 
received  during  those  years  were 
inconsistent  with  commercial 
considerations.  The  Department  has 
previously  ruled  that  POSCO  was 
unequityworthy  during  these  years.  See, 
Final  Affirmative  Countervailing-Duty 
Determination:  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Korea,  49  FR 
47284  (1984)  ("Flat  Products").  The 
respondents  have  not  challenged  this 
finding.  Accordingly,  we  will  adhere  to 
the  1984  determination  concerning  the 
unequityworthiness  of  POSCO  during 
these  years 

A.  Programs  Detenniiied  To  Be 
Cktuntcn  -iiiable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  certain  flat- 
rolled  steel  products  under  the 
following  programs: 

1.  Government  Equity  Infusions  in 
POSCO 

Petitioners  allege  that  in  1978  and 
1 980  the  Government  of  Korea  provided 

equity  to  POSCO  on  terms  inconsistent 
with  commercial  considerations. 

Government  equity  infusions  bestow  a 
countervailable  benefit  when  they  occur 
on  terms  inconsistent  with  commercial 
considerations.  See,  §  ,355. 44(e)  of  the 
Proposed  Reg^ulations.  In  1984,  we 
determined  that  POSCO  was 
unequitwortby,  i.e  ,  not  a  reasonable 
commerc;ial  investment,  during  1978 
and  1980  See,  Flat  Products  at  47286. 
Neither  POSCO  nor  the  Government  of 
Korea  contests  the  Department's 
previous  determination.  Because  we 
determined  previously  that  POSCO  was 


unequityworthy  in  these  years  and 
because  there  is  no  new  information  to 
repudiate  this  determination,  we 
determine  that  POSCO  was 
unequityworthy  during  1978  and  1980. 
As  such,  we  determine  that  the  1978 
and  1980  equity  infusions  from  the 
Government  of  Korea,  through  the 
Ministry  of  Finance  (MOF)  and  the 
Korea  Development  Bank  (KDB),  bestow 
a  countervailable  benefit  on  POSCO, 

To  calculate  the  benefit,  we  used  the 
grant  methodology  described  in  the 
Equity  section  of  the  General  Issues 
Appendix.  As  the  discount  rate,  we 
used  the  three  year  corporate  bond  yield 
on  the  secondary  market,  as  stated  in 
the  "Loans  inconsistent  with 
commercial  considerations"  program, 
below.  We  then  divided  the  benefit 
attributable  to  the  POI  by  POSCO's  total 
sales.  On  this  basis,  we  calculated 
estimated  net  ad  valorem  subsidies  of 
0.16  percent  for  certain  hot-rolled 
carbon  steel  products,  0.13  percent  for 
certain  cold-rolled  carbon  steel 
products,  0.10  percent  for  certain  carbon 
steel  cut-to-length  plate,  and  0.07 
percent  for  certain  corrosion-resistant 
carbon  steel  products. 

2.  Loans  Inconsistent  With  Commercial 
Considerations/Preferential  Access  to 
Foreign  Loans 

We  have  investigated  whether  the 
GOK  directs  commercial  banks  and/or 
other  Korean  lending  institutions  to 
extend  credit  to  the  steel  industry  at 
preferential  rates,  or  on  terms  or  in 
quantities  that  otherwise  demonstrate 
preferential  treatment  of  this  sector.  In 
our  preliminary  determinations,  we 
found  that: 

(1)  The  GOK  effectively  controls  the 
practices  of  lending  institutions  in 
Korea;  (2)  long-term  loans  were 
provided  to  the  steel  industry  on  a 
selective  basis;  and  (3)  the  selective 
provision  of  these  regulated  loans 
resulted  in  a  countervailable  benefit. 
See  Preliminary  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Korea,  57 
FR  57761.  57764  (December  7, 1992). 
Information  submitted  for  the  record 
subsequent  to  the  preliminary 
determinations,  including  information 
obtained  at  verification,  supports  these 
findings. 

As  noted  in  the  preliminary 
determinations,  the  following 
institutions  play  a  significant  role  in  the 
extension  of  credit  in  the  Korean 
economy: 

a.  Bank  of  Korea 

The  BOK  performs  the  functions  of  a 
central  bank,  serving  as  issuer  of  bank 
notes  and  coins,  banker  to  the  banking 
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sector,  banker  to  the  government, 
controller  of  the  rroney  s\ipply,  and 
5  :pervisor  of  bankii^  op^ra'icns  u;:der 
the  instrurtions  of  the  Mon.'tti-v  B.  ard 
i*s  pohry-mnk'ir.g  organ 


ihry-mnk'ir.g  organ  The  Bo-k  has 
•he  a.'lhcnty  to  set  maximurr!  i.n'arest 
r-i'es  r,r.  rirp^s'.'s  and  loer<!  of  banking 
1"  ■•..•..,;:;ot;-;  anc  to  contnji  the  volume  of 
hur.i.  rrwdil  direct  y  in  periods  of 
pror.'-ur.ced  t-.otiwMt^-  expansion. 

b.  Developrr.er.;  Ir. ■>:/,.:: or.? 

Korr'a  [>\-e!npr"."nt  Bunj<.  The  KDB 
V.  3.S  croated  hy  tr?  Korea  Development 
B-i.-.k  .\ct  ;n  1  <t4  'Aith  capital  wholly 
s-.;bsc::bed  hy  the  government.  The 
oriki-.r.a!  purp.'.se  was  to  finance' 
.r.d  istr.al  and  agricultural  projects 
r.e.  e';>a.-y  for  economic  rehabilitation. 
The  KPB  has  traditionally  supported  the 
de%e'.opmer.t  c:  export  industries  and  of 
heavy  and  chemical  industries, 
including  the  steel  industry.  Its  major 
financial  activities  are: 

(1)  Medium-  and  long-term  loans 
(more  than  one  year  maturity); 

(2)  Investment  in  the  form  of 
underwriting  of  corporate  bonds  and 
stock;  and 

(3)  Loan  payment  guarantees  to  help 
finance  indust.-i-:!  projects. 

Export- Impart  3jnk  of  Korea.  The 
Export-Import  Bank  of  Korea  was 
created  in  ^97Z  ,. -  -er  'h>'  authority  of 
the  Export  Irrp^,'!  Bii.k  ci  Korea  Act. 
The  Export-!':,piTt  Bank  finances 
exports  of  cap.' -1,  c^kkIs,  r-r.'idos 
technical  ser'/ue';  ar, :!   ■•- --"Sba- 
invrtN*m»nti  and  9x>"-:c;:,  --.redit  to 
for^jign  e.r.T-.T.'nents  and  others  for 
imp   n.n^  g>  ds  and  technical  sendees 
from  Korea. 

c.  Commercial  Banks 

Cnn^T: f"-^>i!  bf\nks  are  deposit-money 
"d:  #.  n^   nsi' j'l  ins  established  and 

'"n<^rj'r*d  arcord'.r.ii  ('^  the  prn^dsionsof 
ti-.e  Gt- neraJ  Barir.Cv  Act  as  well  as  to 
ordar-.,  ins'rjctions  and  regulations 
iSS'^ed  h;  th"  Mr^neta'v  Board  under  the 

B'3nk  of  KorB=i  *,■"'    S  .-nfirant 


CQrn"nT?n::ei  ^^a-^-.s  .n  ..\\id^.-  C' 

:    Hung 

B'lr.x.  Ct'TT' rnf'T^'* P, '  B-'^'^k  i'":^  K 

j'«a,  Korea 

Firs'  Ein^.  H?,:\\  Ii=i:"V    i-  ^  t 

-  ■  Bank  of 

UMI 


Seoul  4  Trust  Co 

d  Specialized  Banks 

In  the  early  1960s  through  the  1980s, 
the  COK  introduced  "specialized 
banks'  to  fadhtate  financiel  support  for 

underdeveloped  or  strategically 
important  sectors,  including  tlie  Small  & 
Medium  Industry  Bank  (renamed  the 
Industrial  Bank  of  Korea  in  1987). 
Ci'iz^ns  National  Bank,  and  the  Korea 
Hiv.'sing  Bank.  SptTialiipd  hanks,  like 
ccnTimercid!  banki,  ''..:. :A.^:    is  deposit 
money  banks. 


e.  Foreign  Banks 

Beginning  in  the  1960s,  foreign  banks 
were  allowed  to  open  branch  offices  in 
Korea  .As  J  lu:-.  1Q90,  there  were  67 
foreign  bank  branches,  including  23 
U.S.,  14  fapanese  7  French,  and  5 
British  banks  We  U med  at  verification 
that  although  regulations  for  foreign 
banks  operating  in  Korea  may  be 
different  from  diose  that  apply  to 
Korean  banks,  foreign  banks  are  still 
highly  regulated.  See  Memorandum  to 
File,  May  4. 1993,  at  2-3  ("Bankers 
Verification  Report"). 

f.  Nonbank  Financial  Institutions 

Nonbank  financial  institutions 
(NBFIs)  consist  of  savings  institutions 
including  the  trust  accounts  of  banking 
institutions,  mutual  savings  and  finance 
companies,  credit  unions,  mutual  credit 
facilities,  and  postal  savings;  investment 
companies  comprising  investment  and 
finance  companies  and  merchant 
banking  corporations:  and  life  insurance 
companies.  Bank  of  Korea.  Financial 
System  in  Korea,  December  1990,  at  55. 
The  BOK  also  includes  development 
institutions,  discussed  above,  in  the 
NBFI  category. 

Government  Control  of  the  Korean 
Financial  System 

In  the  preliminary  determinations,  we 
found  that  the  COK  uses  a  varieiy  of 
formal  and  informal  means  to  control 
the  lending  practices  of  government- 
owned  and  private  commercial  banks. 
Respondents  assert  that  government- 
owned  development  and  specialized 
banks,  as  well  as  the  nominally  private 
banks,  which  were  privatized  in  the 
early  1980s,  act  primarily  as  commercial 
banks  and  are  not  effectively  controlled 
by  the  COK. 

We  disagree  with  respondents'  claim 
Information  gathered  since  the 
preliminary  determinations  confirms 
that  the  GOK  e^ectively  controls  long- 
term  lending  practices  in  Korea. 

The  GOK  directly  controls  a  majority 
of  long-term  lending  in  Korea,  in  the 
form  of;  (1)  Government  provision  of 
long-term  fund  loans,  e.g..  National 
Investment  Fxmd  (NTF)  loans,  Petroleum 
Business  Fund  Loans,  etc.;  and  (2) 
financing  of  long-term  loans  through 
BOK  rediscounts.  Data  published  by  the 
BOK  that  we  examined  at  verification 
indicate  that  over  half  of  the  long-term 
loans  made  by  commercial  banks  were 
ultimately  sourced  either  through 
government  funds  or  through 
government  rediscounts.  See  GOK 
Verification  Report  at  10.  In  these  cases, 
the  commercial  bank  acts  only  as  an 
intermediary  between  the  customer  and 
the  GOK. 


Information  on  the  record  indicates 
that  the  GOK  also  controls  the  Kore&n 
financial  system  throuoh  several  other 
means 

(1)  Control  of  lending  pr.ictices 
pursuant  to  the  authority  granted  to  the 
COK  ■■.-d-T  the  C^t^n^ral  Bank  Act; 

;^j  The  appomtment  of  banking 
officials; 

(3)  Informal  intervention  in  the 
allocation  of  lc-?.ns,  and 

(4)  The  strict  regulation  of  interest 
rates. 

J.  Control  of  Long-Term  Lending 
Pursuant  to  the  General  Bank  Act 

The  General  Bark  .\ct,  which, 
according  to  documents  supplied  in  the 
GOK  response  was  last  amended  on 
December  31,  1991.  and  which  applies 
to  "all  banking  institutions  operating  in 
the  Republic  of  Korea."  provides  the 
GOK's  Moneta.'y  Board  with  extensive 
authority  over  the  ariocation  of  credit, 
including  the  authority  to  disappro'.e  all 
loans  above  a  specified  amount,  and  the 
ability  to  "fix  and  restrict  a  total  amount 
of  loans  or  guarantee  or  acceptance  of 
obligations"  with  respect  to  a  particular 
business  group. 

Respondents  contend  that  GOK 
controls,  as  listed  in  the  General  Bank 
Act,  are  no  m^ore  extensive  than  controls 
that  are  commonly  used  by  other 
govern.ments.  However,  independent 
reports  published  by  international 
organizations  suggest  otherwise.  The 
Organization  for  Economic  Cooperation 
and  Development  (OECDl  states  that 
"Control  by  the  IMinistr,-  of  Finance] 
goes  beyond  the  mere  monitoring  and 
supervisory  functions  usually  exercised 
by  official  bodies  and  has  included 
allocation  of  financial  resources  and 
setting  of  interest  rates  '  OECD. 
Financial  Market  Trends,  number  47, 
October  1990,  at  21 

An  independent  report  by  Oie  World 
Bank  also  confirms  the  role  of  the  GOK 
in  the  allocation  of  credit  The  report 
states: 

The  promotion  of  the  [heavry  and  chsmicel 
industries)  sector  was  supported  by  a  broad 
range  of  policy  iastrumflnts,  inched  :cg  import 
protection  and  fiscal  preferences  But  the 
intervention  which  mattered  most,  and  had 
the  greatest  Lmpact  on  industrial  incentives 
and  structure,  was  the  Bli(x:at:on  of  cr^idit. 
Government  n?'iied  heavily  on  its  control  nf 
the  entire  cr^uit  sysffim  and  provided 
"strategic"  mdustrifs  preferen'idl  arrz-ss  at 
substantially  s^jbsidized  r?.**'"; 

World  Bank.  Korea;  Managing  the 
Industrial  Transition,  19B8.  at  39 

Although  this  report  later  states  that 
the  W3K  begriTi  to  liberalize  the  financial 
system  in  the  IRaOs,  it  observes  that 
"  *   •   *   large  borrowers  probably 
continue  to  have  vs-ider  borrowing 
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options,  cie-^;».tt«  tiie::  higi: 

indebted  a  ess,  twrftuse  tfie  'Vinl.s  ar^d  b\' 
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sharing  pcrtT-,"-';  in  tnc  course  nf  the 
1970s  ar,d  hsvp  vf  "^  ftxtncate 
themseiv^is,"  oTi,!  t,,-hHr,  "  •   *  *  there 
are  lingeringefin: '-    f  the  distorted 
system  of  industr.a^  i.riance  that 
characterized  much  of  the  1970s."  Id.  at 
54. 

We  disagree  with  respondents'  claim 
that  the  citation  to  the  regulatory 
controls  listed  in  the  General  Bank  Act 
is  the  "cornerstone"  to  the  Department's 
Hnding  that  the  GOK  effectively  controls 
;    <t;*t.rir!  I";  "!ing  institutions  in  Korea. 
A'.'r    '.i^h  'A.f^e  statutory  provisions 
Stn:-:;*,:v  s,;pp:'--  a  f: ad. rig  of 
gOVcrniiit;;  t  coiitrui,  limy  are  not  the 
sole,  or  even  prunary,  basis  upon  which 
we  make  this  determination.  Other 
means  of  control  are  described  below. 

2.  Appointment  of  Banking  Officials 

At  verification.  BOK  officials  stated 
that  prior  to  1982,  Chapt*  r  10  .\rticle  39 
of  the  General  Banking  Act  allowed  the 
government  to  appoint  and  dismiss 
banking  officials.  This  law  was 
amended  in  1962  to  eliminate  this 
authority  except  in  cases  where 
"remarkable  injiiry"  had  been  caused  by 
the  official.  See  GOK  verification  report 
at  8.  Respondents  cite  this  amendment 
in  support  of  their  contention  that, 
except  in  extraordinary  circumstances, 
the  GOK  no  longer  has  the  ability  to 
control  the  selection  of  banking  officials 
at  private  commercial  banks. 

However,  the  Korea  Development 
Institute,  which  is  administered  and 
financed  by  the  GOK,  reported  in  1992 
that,  notwithstanding  the  GOK's 
assertions  to  the  contrary,  the  GOK  still 
regularly  engages  in  the  "selection  of 
bank  presidents."  Korea  Development 
Institute,  "Liberalization  of  Korean 
Financial  Market,"  May  1992,  at  47.  In 
addition,  the  majority  of  interviews  that 
we  conducted  at  verification,  including 
inte-\  ews  V-.  :;h  BOK  and  MOF  officials, 
deiTiOiisirjtod  liiat  liie  government 
continues  routinely  to  select,  or 
influence  the  selection  of,  bank  officials 
at  commercial  l>anks.  See  CiOK 
Verification  Report  a*  lb.  see  also 
Bankers  Verification  Report,  Mav  4, 
1993,  at  1-2  ("all  of  the  bankers  said 
that  eithr :  •ue  MOF  nr  the  Blue  Houst- 
llhe  Pr£;>.Cr",''s  .-esidt-iice!  exerts 
substantie!  i'^fuer.i.e  over  the  selection 
of  comme«;ia!  hr.::k  presidents") 
Therefore,  d     .  ite  itie  change  in  )  av.  we 
conclude  that  ;r.  practice  both  thte 
ability  erd  •;  .  ■  '     iivity  of  theGOK  to 
intervene  m   r  -  ?  ''ection  of  commercial 
bank  officials  has  :\r,*  chariyt^d 


3.  Informal  Control  Over  Loan 

A 1  location 

MOF  officials  a?  wpH  as 
representatives  v'.  pr:\  ate  banks  and 
nonbank  financial  institutions,  agreed  at 
verification  that  the  GOK  exercises 
influence  over  lending  practices  of 
commercial  banks  through  what  the 
MOF  refers  to  as  "moral  suasion."  All 
of  the  officials  of  private  banks  that  we 
interviewed  said  that  these  practices 
reflect  the  reality  of  "a  substantial 
amount  of  control  by  the  GOK  over  the 
commercial  banks  in  Korea."  Bankers 
Verification  Report  at  1. 

Informal  influence  by  the  GOK  over 
lending  institutions  in  Korea  extends  to 
the  allocation  of  loans  to  various  sectors 
within  the  Korean  economy.  One  of  the 
methods  used  by  the  BOK  to  influence 
lending  is  the  policy  of  granting 
preferential  rediscounts  (central  bank 
funding  of  commercial  loans)  on 
specified  loans.  For  example,  specific 
regulations  provided  preferential 
rediscounts  for  heavy  and  chemical 
industries  before  1983.  Currently, 
specific  regulations  provide  for 
preferential  rediscounts  to  small  and 
medium  industries.  Apart  from  formal 
regulations,  the  rediscounting 
mechanism  can  be  used  on  an  informal 
basis  to  allocate  funds  to  specific 
sectors.  The  GOK  informed  us  that 
preferential  rediscounts  are  used  to 
encoiirage  lending  to  the  manufacturing 
sector,  even  though  no  law  or  regulation 
provides  for  this  preference.  GOK 
Verification  Report  at  11. 

4.  Strict  Control  of  Interest  Rates 

The  evidence  on  the  record  also 
indicates  that  the  GOK  has  determined 
the  allowable  interest  rates  on  long-term 
lending  by  all  commercial  lending 
institutions  for  virtually  the  entire 
period  during  which  the  outstanding 
loans  in  question  were  received.  This 
control  has  been  in  the  form  of  both 
strict  interest  rate  equalization,  e.g.  the 
10-10.5  rate  applicable  to  all  loans  that 
was  in  place  from  1982-1988,  or 
through  what  the  BOK  calls  "window 
guidance,"  i.e.,  allowing  interest  rates  to 
fluctuate  within  a  narrow  band  of  one 
or  two  percentage  points.  In  both  cases, 
ceilings  vfere  placed  on  long-term  loan 
interest  rates,  partially  in  order  to 
control  excessive  inflation.  Interest  rate 
ceilings  on  domestic  foreign  currency 
loans  were  also  maintained  until  1988. 
and  were  primarily  sourced  through 
government  funds  (known  as  the  special 
foreign  currency  fund)  from  1986-1989. 
GOK  Verification  Report  at  14. 

The  GOK  originally  maintained  that 
interest  rates  were  liberalized  in 
December,  1988.  However,  at 


verification  the  BOK  and  MOF  both 
acknowle::      *  r.r>'i  this  hberahzation 
was  judgec  ._  be  a  failure  and  that 
interest  rate  ceilings  were  reinstated 
months  after  this  attempt  at  reform. 

The  corporate  bond  market  is 
controlled  in  a  similar  fashion.  Interest 
rates  on  primary  issues  of  corporate 
bonds  were  controlled  for  virtually  the 
entire  period  that  we  are  investigating; 
the  first  stage  of  interest  rate 
liberalization  of  corporate  bond  rates 
did  not  begin  until  November,  1991. 
BOK  1991  Annual  Report  at  18.  Interest 
rates  on  corporate  bonds  are  further 
depressed  by  government  issues  of 
monetary  stabilization  bonds  (MSBs) 
with  below-market  interest  rates,  which 
are  sold  mainly  to  financial  institutions 
by  coercion,  Sang-Woo  Nam,  Korea's 
Financial  Reform  Since  the  Early  1980s, 
Korea  Development  Institute.  March 
1992.  The  KDB's  practice  of  selling 
below-market  KDB  bonds  in  return  for 
KDB  loans  (discussed  in  GOK 
Verification  Report  at  20)  has  the  same 
effect. 

Respondents  do  not  deny  that  the 
GOK  extensively  reguktes  long-term 
interest  rates;  rather,  they  contend  that 
government  regulation  of  interest  rates 
is: 

(1)  A  common  practice  in  all 
countries,  and 

(2)  Irrelevant  to  a  countervailing  duty 
investigation  unless  the  regulation 
provides  a  preference  to  specific  groups 
or  industries. 

With  respect  to  the  first  argument,  we 
agree  that  virtually  all  governments 
maintain  some  minimal  form  of  control 
over  allowable  interest  rates,  for 
example,  by  setting  discount  rates, 
through  open  market  operations,  and  by 
limiting  allowable  rates  under  usury 
laws.  However,  the  control  by  the  GOK 
over  interest  rates  in  Korea  is  different 
than  that  exerted  by  most  governments. 
For  example,  the  Federal  Reserve  in  the 
United  States  influences  bank  lending 
rates  by  raising  and  lowering  the 
discount  rate  (the  rate  charged  to 
member  banks)  or  by  changing  reserve 
requirements.  These  policies  affect  the 
cost  of  funds  to  banks.  The  cost  of  funds 
to  consumers,  or  bank  lending  rates, 
find  their  own  level — ^the  market- 
clearing  rate — given  the  cost  of  funds  to 
banks.  By  contrast,  in  Korea,  the  GOK 
regulates  the  bank  lending  rates  directly 
without  regard  to  the  cost  of  funds  to 
banks.  At  a  controlled  interest  rate 
below  market  levels,  banks  are  not 
willing  to  supply  sufficient  funds,  and 
excess  demand  is  created. 

Given  the  excess  demand  for  long- 
term  funds  at  the  regulated  rates  in 
Korea,  i.e..  interest  rates  will 
immediately  increase  if  the  government- 
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imposed  ceilings  were  lifted.  This  was 
demonstrated  when  interest  rates 
immediately  rose  dunng  the  short 
period  of  liberalization  in  1988  to  a 
level  higher  than  that  allowed  uncif^r 
subsequent  window  guidance 

Concerning  the  argument  that 
government  regulation  is  irrelevant 
absent  selectivity,  we  note  that  the 
question  of  gstvemmenl  control  is  a 
separate  issvie  from  the  question  of 
whether  anv  tH^nefits  resulting  from  this 
control  have  been  selectively  provided 
to  the  steel  industry.  The  selectivity 
issue  is  addross'^d  b^'iow 

Finally,  petitioners  have  placed  on 
the  record  a  considerat^le  oody  of 
evidence  suggesting  that  the  tendency  in 
Korea  toward  control  by  the  GOK  over 
commercial  bar.k-s  is  continuing.  The 
current  head  of  the  Bank  of  Korea,  Mr. 
Cho  Soon,  nox-yd  \n  1991  that  the  Korean 
financial  system  remains  the  area  where 
what  he  refe.i-s  to  as  Korea's  "rigged 
price  system"  rem,3ins  most  evident. 
Cfepartment  of  Treasur/  Memorandum, 
April  1,  1991   at  1  Numerous  business 
journals  have  reported  on  this  topic.  For 
example,  m  April,  1992,  The  Economist 
stated,  'Officials  at  the  all  powerful 
finance  ministry  tell  bankers  to  whom 
they  should  lend  money.  As  a  result  big 
and  politically  favored  companies  get 
their  loans  at  regulated  rates."  The 
Economist.  April  4,  1992.  at  100. 

The  weight  of  the  evidence 
accordingly  leads  us  to  conclude  that 
the  COK  controls  the  long-term  lending 
institutions  in  Korea.  This  finding  of 
government  control  is  sufficient  to 
establish  a  government  program, 
defined  as  "any  government  act  or 
practice"  in  §  355.2(f)  of  our  regulations, 
concemuig  long-term  lending  in  Korea. 
It  3!so  constitutes  "government  action" 
for  the  purposes  of  §  771(5)(A)(ii)  of  the 
Act  (requiring  domestic  subsidies  to  be 

provicied  or  required  by  government 
action").  Respondents  argue  to  the 
contrary  that  we  m.ust  find  a  specific 
government  policy  to  provide  or  require 
the  alleged  benefits  as  a  prerequisite  to 
a  specificity  analysis  Respondents  cite 
Cold-Rolled  Steel  Flat  Products  from 
Korea  for  the  proposition  that  a 
government  action  "which  does  not 
target  benefits  or  otherwise  effectively 
predetermine  the  provision  of  benefits 
to  an  industry  or  limited  group  of 
industries  is  not  a  subsidy."  49  FR 
36538.  36545  (September  13,  1984). 
Respondents  argue,  fir  example,  that 
KDB  loans  made  from  the  KDB's  own 
funds,  as  opposed  to  KDB  iMns  sourced 
from  governm.ent  programs  such  as  the 
NIF,  should  not  be  considered  to  be 
directed  by  the  GOK. 

We  disagree  with  respondents 
(  onceming  the  elements  that  are 


necessary  in  order  to  determine  the 
existence  of  a  government  program  The 
regulations  do  not  require  a  finding  of 
a  "purposeful  government  action"  as  a 
prerequisite  to  conducting  a  specificity 
analysis.  See,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  57  FR  22570. 22580-22581 
(May  28,  1992)  (neither  "purposeful 
government  action"  nor  government 
"targeting"  is  necessary  in  order  to 
establish  a  government  act  or  practice), 
To  do  so  would  be  effectively  to  read  a 
de  jure  requirement  into  the  analysis  of 
whether  there  is  a  government  program, 
which  would  vitiate  the  purpose  of  the 
1988  "Special  rule"  (the  de  facto  test), 
discussed  in  the  Selectivity  section 
below. 

Having  determined  that  GOK  control 
of  long-term  lending  in  Korea 
constitutes  a  government  act  or  practice, 
we  turn  to  the  issue  of  whether  this 
control  provided  selective  benefits  to 
respondents. 

Selectivity  of  Loans  Vn)\  ided  To  the 
Steel  Industry 

The  period  during  which  long-term 
loans  outstanding  during  the  POI  were 
received  by  respondents  is  1977-1991. 
Accordingly,  we  must  examine  long- 
term  lending  patterns  in  this  period  in 
order  to  determine  whether  respondents 
have  selectively  benefitted  from  the 
COK's  control  of  the  Korean  financial 
system. 

Initially,  we  note  that  respondents 
acknowledge  that  all  export  industry 
facility  leans  (EIFLs),  as  well  as  the 
KDB's  special  facility  loans  (SFLs),  were 
contingent  upon  export,  and  are 
therefore  export  subsidies  to  the  extent 
they  are  provided  at  preferential  rates. 

At  venfication,  officials  from  the 
BOK.  MOF,  and  KDB  stated  that  the 
steel  industry  was  one  of  the  major 
beneficiaries  of  the  COK's  Heavy  and 
Chemical  Industry  (HCI)  promotion 
program.  The  policy  behind  this 
program  was  to  develop  certain  priority 
sectors,  using  government-funded  and 
directed  financial  assistance  as  a 
primary  form  of  support.  GOK  officials 
noted  that  the  steel  industry  was  a 
favored  industry  under  HCI  and  was 
specifically  listed  as  a  priority  industry 
in  government  lending  guidelines,  such 
as  those  of  the  KDB  and  NIF,  until  the 
early  1980s. 

Respondents  maintain,  however,  that 
any  financial  preferences  for  the  steel 
industry,  with  the  exception  of  certain 
export  incentives  such  as  export 
industry  facility  loans,  were  terminated 
by  1985.  In  support  of  this  contention. 
respondents  reference  changes  in  the 
above-noted  lending  guidelines  that 


eliminated  de  jure  preferences  to  the 

steel  industry  For  instance,  the  KDB 
Act,  Section  1.  Article  18(1),  which 
specifically  lists  the  iron  and  steel 
industry  as  an  industry  to  which  the 
KDB  will  lend  when  funds  are  not 
readily  available  elsewhere,  was 
amended  by  adding  Article  18(2),  which 
provides  that  industries  "other  than 
those  prescribed  in  Subparagraph  1" 
may  borrow  from  the  KDB,  The  KDB 
business  plan  was  also  changed  so  that 
the  iron  and  steel  industry  was  not 
specifically  named  as  a  priority 
industry.  Similarly,  the  NIF  lending 
guidelines  were  changed  in  1984  so  that 
industries,  including  iron  and  steel,  that 
formerly  were  specifically  listed  in  the 
NIF  guidelines  were  not  able  to  receive 
funds  due  solely  to  their  status  as 
priority  industries,  but  instead  received 
NIF  loans  on  the  basis  of  their  need  for 
purchases  of  domestically  produced 
machinery. 

In  determining  whether  an  industry 
has  selectively  received  benefits  from  a 
government  act  or  practice,  we  are 
obligated  to  investigate  both  de  jure  and 
de  facto  evidence  of  preferential 
treatment.  Section  771(5)(B)  of  the  Act, 
which  codified  the  de  focto  Xes\,  states 
in  relevant  part: 

*   *   •  the  administering  authority,  in  each 
investigation,  shall  determine  whether  the 
bounty,  grant,  or  subsidy  in  law  or  in  fact  is 
provided  to  a  specific  enterprise  or  industry, 
or  group  of  enterprises  or  industries. 
Nominal  general  availability,  under  the  terms 
of  the  law,  regulation,  program  or  rule 
establishing  a  bounty,  grant,  or  subsidy,  of 
the  benefits  thereunder  is  not  a  basis  for 
determining  that  the  bounty,  grant,  or 
subsidy  is  not,  or  has  not  been,  in  fact 
provided  to  a  specific  enterprise  or  industry, 
or  group  thereof. 

19U.S.C.  1677(5)(B). 

Accordingly,  we  must  determine 
whether,  despite  the  removal  of  certain 
de  jure  preferences  provided  to  the  steel 
industry,  there  has  been  a  de  facto 
change  in  the  patterns  of  lending  to  this 
industry  from  the  time  of  the  HCI  drive, 
which  GOK  officials  aciinowledged  was 
a  period  during  which  the  GOK  actively 
favored  the  steel  industry  as  a  priority 
industry  through  the  provision  of 
subsidized  long-term  financing. 

Section  355.43(b)(2)  of  the 
Department's  regulations  directs  us, 
when  investigating  whether  a 
government  act  or  practice  provides  de 
facto  selective  benefits  to  respondents, 
to  con.sider; 

(1)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  the  program; 

(2)  Whether  there  are  dominant  users 
of  a  program; 

(3)  Whether  certain  enterprises, 
industries,  or  group  thereof  received 
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disprcportionn't 
a  proi-r  rn,  av.d 

(4)  The  exlent  to  whis.n  the 
■^-■~'\e.T-:'v.-'n\  exennses  disi'.'-^'U-^r.  ;n 
Li.iiiemni,  b-t^nftfits  uncie:  a  program. 

The  fscts  m  this  c^se  do  not  siiow  that 
the  prof^ram  has  bt»en  sei«rtiv«ly  limited 
toasm<il^  niirriher  of  u^tirs,  likewise, 
there  is  ro  dor.;naRt  user  of  the 
program.  However  ;f  ti:d  Itmding 
patterns  to  the  steel  iniii. .':    have  not 
changed  since  the  HfJ  drive,  i.e.,  if  the 
GOK  cont;nu'*d  'o  targf^t  the  steel 
industry  f  )^  ..vvrriment-controlled 
long-term  ioaiii.  during  the  POL  a 
finding  of  de  facto  specificity  may  be 
made,  if  the  steel  industry  receives  a 
disproportionate  share  of  the  benefits. 

An  appropriate  (es!  f;r  measuring 
whether  the  Kore. :  >!e^  I  industry  has 
continued  to  rece  vf  a  1  .^proportionate 
share  of  the  benefits  from  goverrunent 
controlled  long-term  loans  is  to  compare 
the  share  of  long-term  loans  held  by  the 
steel  industry  over  the  relevant  time 
period  (l977-r.^91J  with  the  share  of 
gross  domestic  product  (GOP)  accounted 
for  by  this  industry.  As  petitioners  note, 
the  volume  or  proportion  of  loans 
received  by  the  steel  industry,  must  be 
compared  with  some  objective 
bendimark  in  order  to  determine 
disproportionality. 

In  this  case,  comparing  the  steel 
industry's  share  of  long-term  loans  with 
its  share  of  GDP  is  an  appropriate 
measure  of  disproportionality.  The 
program  under  investigation, 
government  controlled  long-terra 
lending  in  Korea,  is  a  "nationwide 
program,"  i.e..  a  program  in  which 
virtually  every  segment  of  the  economy 
in  the  market  naturally  participates  to 
some  extent.  Accordingly,  given  the 
broad,  nationwide  nature  of  this 
program,  share  of  GDP  is  an  appropriate 
point  of  comparison  because  it  is  a 
reasonable  and  objective  nationwide 
measure  of  the  expected  share  of 
restricted  credit,  all  else  being  equal. 

The  share  of  benefits  to  share  of  gross 
domestic  product  test  was  used  in  the 
1984  steel  investigations,  and  in  the 
preliminary  determinations  in  this  case. 
In  1984,  the  Department  fou.id  that 
medium-  and  long-term  loans  were  not 
provided  to  the  iron  and  steel  industry 
on  a  selective  basis  See,  Final 
Affirmative  Countervailing  Duty 
Determination.  Cold-Rolled  Carbon 
Steel  Fiat  Products  From  Korea;  and 
Final  Negative  Countervailing  Duty 
Determination.  Carhcn  Steel  Structural 
Shapes  From  Korea  4-5  FR  47284,  47289 
(1984)  ['•Steel  Prddurts"),  !;,  that 
investigation,  we  c  ompared  the  share  of 
loans  received  by  the  basic  metals  sector 
(of  which  respondents  state  the  iron  and 
.steel  industry  is  the  predcnjinant  group) 


with  the  share  of  GNP  accounted  for  by 
this  <:»*  tor  We  determined  that,  "over 
the  la.st  1    ■,  ears,  the  steel  industry  has 
accounted  fc^  p.ppi-f  x  r  ately  6  to  13 
percent  of  GNr.  D-.f-ing  me  same  period 
the  basic  metals  sector  *   •  •  received  5 
to  8  percent  of  medium-  and  long-term 
loans,"  (Id.)  and  that  therefore  the  iron 
and  steel  industry  did  not  receive  a 
disproportionate  amount  of  loans. 

in  the  current  investigations 
petitioners  and  respondents  agree  that 
our  disproportionality  test  in  1984 
significantly  overestimated  the 
percentage  of  GNF/GDP  comprised  by 
the  steel  industry.  The  GOK  has  also 
supplied  figures  that  demonstrate  that 
this  industry  has  received  a  volume  of 
loans  over  the  last  15  years  that  in 
percentage  terms  has  consistently 
remained  two  to  four  times  higher  than 
the  share  accounted  for  by  iron  and  steel 
in  the  country's  GDP. 

Respondents  acknowledge  that, 
despite  the  removal  of  the  majority  of 
the  de  jure  lending  preferences  to  the 
steel  industry  in  the  early  1980s,  the 
pattern  of  long-term  lending  to  the  steel 
industry  remains  largely  unchanged. 
See  Respondent  Case  Brief,  May  6,  1993. 
at  26-27.  In  fact,  while  the  basic  metals 
industry's  share  of  GOT  has  remained 
relatively  constant  at  approximately  2- 
2.5  percent  since  the  early  to  mid-1980s, 
the  industry's  share  of  long-terra  loans 
has  actually  risen  slightly  since  the  de 
jure  preferences  were  terminated  at  this 
time.  This  trend  is  characteristic  of  both 
long-term  Korean  won  loans  and 
domestic  foreign  currency  loans  {i.e.. 
foreign  loans  received  from  banks  in 
Korea,  which  the  GOK  has  controlled 
during  the  relevant  period  through 
regulated  interest  rates  and  ceilings  on 
lending  amounts). 

It  is  especially  true  concerning  the 
largest  source  of  long-term  lending  in 
the  country,  the  Korea  Development 
Bank.  The  basic  metals  industry's  share 
of  long-term  (equipment)  loans  from  the 
KDB  more  than  doubled  from  the  date 
of  the  termination  of  de  jure  key 
industry  targeting  (via  the  above-noted 
change  in  the  KDB  business  plan  in 
1985)  to  the  POl.  In  1991  alone,  this 
industry  received  over  20  percent  of 
new  KDB  loans  to  the  manufacturing 
sector. 

We  note  that  Article  18(1).  which 
specifically  lists  the  iron  and  steel 
industry  as  a  priority  industry,  is  still 
included  in  the  KDB  Act.  We  were  told 
by  the  KDB  at  verification  that,  at  least 
until  the  1985  change  in  the  KDB 
business  plan,  industries  specifically 
named  in  Article  18(1)  received 
preferential  access  to  KDB  funds, 
despite  the  addition  of  Article  18(2). 
which  nominally  allows  all  other 


industries  access  to  KDB  loans.  In 
addition,  at  verification  we  found  that 
the  interest  rate  on  KDB  loans  to  POSCO 
was  not  always  in  accordance  with  the 
KDB's  lending  guidelines,  and  that 
POSCO  had  received  KDB  funds  at  a 
lower  interest  rate  than  its  KDB  credit 
rating  would  justify. 

Respondents  contend  that  the  share  of 
GDP  test  does  not  take  into  account  the 
fact  that  certain  industries  consume 
more  fixed  capital  per  unit  of  output, 
and  also  have  higher  levels  of 
investment,  and  will  therefore  require 
more  loans.  Respoodants  compare  the 
iron  and  steel  industry,  which  they 
assert  consumes  a  high  amount  of  fixed 
capital  relative  to  other  industries  and  is 
therefore  a  "capital-intensive"  industry, 
with  the  textiles  industry,  which  they 
maintain  is  not  a  capital-intensive 
industry. 

As  noted  in  the  preliminary 
determinations,  we  used  the  data 
supplied  by  respondents,  which  were 
taken  from  various  Bank  of  Korea 
Economic  Statistics  Yearbooks  from 
1976-1991,  to  confirm  tliat  the  iron  and 
steel  industry  consumes  more  fixed 
capital  relative  to  its  share  of  GDP  than 
the  textiles  industry,  and  may  therefore 
be  considered  more  capital-intensive. 
We  also  analyzed  certain  industries, 
such  as  electricity,  gas  and  water,  that 
are  more  capital-intensive  than  the  iron 
and  steel  industry  according  to  the 
statistics  provided  by  the  GOK.  We  then 
compared  the  percentage  of  loans 
received  by  each  industry  to  its  share  of 
GDP. 

Following  the  argument  advanced  by 
the  GOK  and  respondents,  we  would 
expect  to  find  a  positive  correlation 
between  the  capital-intensity  of  an 
industry  and  the  amount  of  loans 
received  by  that  industry.  For  instance, 
we  would  expect  the  textiles  industry  to 
receive  a  smaller  percentage  of  loans  in 
proportion  to  its  share  of  GDP  than  the 
iron  and  steel  industry.  However,  the 
data  supplied  by  the  GOK  failed  to 
demonstrate  conclusively  this 
correlation  between  the  relative  capital- 
intensity  of  an  industry  and  the  amount 
of  loans  it  received  relative  to  its  share 
of  GDP.  Although  certain  capital- 
intensive  industries  received  a  higher 
proportion  of  loans  relative  to  their 
share  of  GDP.  certain  other  industries 
that  were  more  capital-intensive  than 
the  iron  and  steel  industry  received  a 
smaller  proportion  of  loans  to  GDP  end 
vice-versa. 

Respondents  further  argue  that  the 
fact  that  the  steel  industry  raises  a  large 
portion  of  its  funds  internally  {e.g. 
through  paid-in  capital  and  retained 
earnings)  relative  to  other  Korean 
companies  suggests  that  the  GOK  is  not 
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directing  credit  to  this  industry  While 
this  argument  may  indicate  that  the 
steel  industry  is  unusually  profitable,  it 
does  not  affect  our  analysis  of  whether 
the  hinds  are  selectively  provided  to  the 
steel  industry  and  whether  they  bestow 
a  countervailable  benefit  If  the  steel 
industry  were  less  profitable,  it  arguably 
would  have  received  even  more  loans 
rfllative  to  its  share  of  GDP. 

Finally,  respondents  ob|ect  to  our 
position  in  the  preliminary 
determinations  that  the  fact  that  the 
steel  industry  did  not  have  any  long- 
term  loans  outstanding  during  the  POI 
from  NBFIs  is  further  evidence  of 
government  direction  of  regulated  long- 
term  credit  As  noted  in  the  preliminary 
determinations.  NBFIs  are  somewhat 
less  regulated  than  deposit-money 
banks,  and  the  mter^^st  rates  charged  on 
NBFl  loans  are  correspondingly  higher. 

Respondents  state  that  NBFI  loans  are 
not  relevant  to  our  investigation  of  long- 
tsrm  lending  practices  in  Korea  because 
NBFIs  are  not  viable  sources  of  long- 
term  financing.  At  verification,  we 
found  conPiicting  information 
concerning  the  feasibility  of  financing 
rn  a  long-term  "rollover"  basis  with 
NEFI  funds  The  MOP  said  that  this  was 
not  an  alternative  to  borrowing  on  a 
long-term  basis  (see  GOK  Verification 
Report  at  15).  but  information  from  our 
meetings  with  independent  bankers 
suggested  otherwise  (see  Bankers 
Verification  Report  at  7).  While  we  agree 
that  N'BFIs  are  not  a  viable  source  for  all 
of  the  steel  industry's  long-term  lending 
needs,  we  are  not  persuaded  that  the 
industry  would  not  have  resorted,  at 
least  to  some  degree,  to  NBFIs  for  long- 
term  loans  absent  government  direction 
of  credit. 

Petitioners  also  allege  that  the  Korean 
goveniment.  through  the  Ministry  of 
Finance  (MOF),  has  provided  the  steel 
industry  with  preferential  access  to 
direct  foreign  loans.  At  verification,  the 
\50F  acknowledged  that,  as  part  of  the 
GOK  3  e<:cnomic  policy,  it  exercises 
ove-^ight  of  foreign  capital  through  the 
Foreign  Capital  Inducement  Act 
particula.'ly  with  respect  to  balance  of 
payments  concerns,  but  stated  that  the 
guideiines  fcr  approval  do  not  indicate 
selective  treatment  fcr  respondents.  The 
MOF  states  that  it  does  not  currently 
approve  diroct  foreign  currency  loans; 
however,  the  respondent  steel 
cximpanies  had  extensive  foreign  loans 
outstanding  during  the  POI  that  had  to 
be  approved  by  the  MOF 

The  MOF  periodically  ssues 
guidelines  in  accordance  w:th  tne  "Loan 
Contract"  section  of  the  Foreign  Capital 
Inducement  Act.  The  MOF  explained  at 
verification  that  a  company  must  be  able 
to  negotiate  a  direct  foreign  currency 


loan  with  the  creditor  at  or  below  a  set 
ceiling  established  by  the  MOF  If  the 
company  cannot  negotiate  a  loan  with 
an  interest  rate  below  the  ceiling,  it 
cannot  borrow  on  foreign  currency 
markets. 

The  MOF  maintains  that  its 
guidelines  concerning  the  ceiling  rate 
apply  equally  to  all  companies. 
However,  at  verification,  the  MOF 
acknowledged  that  in  the  mid-1980s  it 
intentionally  lowered  the  allowable 
ceiling  so  that  in  effect  very  few 
companies  would  be  allowed  to  receive 
direct  foreign  loans.  The  MOF  stated 
that  this  was  done  in  order  to  force  most 
companies  to  borrow  foreign  currency 
domestically  in  order  to  recycle  the 
current  account  surplus  that  existed  at 
the  time,  and  in  order  to  protect  Korea's 
international  credit  standing  by  only 
permitting  the  most  creditworthy 
companies  to  borrow  directly  on  foreign 
capital  markets.  See  GOK  Verification 
Report  at  12.  Virtually  all  of  the  direct 
foreign  loans  held  by  respondents 
during  the  POI  were  attributable  to 
POSCO.  The  MOF  stated  that  POSCO  is 
able  to  borrow  extensively  on  foreign 
currency  markets  because  it  is  a 
creditworthy  company  that  is  able  to 
negotiate  loans  at  or  below  the  MOF 
ceiling. 

As  noted  in  the  section  above  (Loans 
inconsistent  with  commercial 
considerations),  in  determining  whether 
a  government  policy  may  be  considered 
to  constitute  selective  treatment  for 
purposes  of  the  countervailing  duty  law. 
the  Department  is  required  to  determine 
whether  benefits  are  provided  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  on  either  a 
de  jure  or  a  de  facto  basis.  See  section 
771(5){A)  of  the  Act.  We  must 
accordingly  analyze  whether  there  are 
any  de  jure  preferences  to  the  steel 
industry  in  the  direct  foreign  loan 
approval  process,  and  also  whether  this 
approval  process  has  resulted  in  the 
conferral  of  de  facto  selective  benefits  to 
the  respondent  steel  companies. 

The  MOF  direct  foreign  loan 
guidelines  specifically  list  the  iron  and 
steel  industry  as  an  "eligible  business." 
along  with  several  other  major 
industries  including  the  automotive, 
electronic  components,  and  machinery 
industries.  At  verification,  the  MOF 
explained  that  these  industries  v.ere 
only  listed  as  "examples"  of  industries 
that  could  borrow  abroad,  and  noted 
that  the  last  category  in  the  guidelines 
included  "any  other  project,"  although 
the  project  would  have  to  be  a  necessity. 

The  data  submitted  by  respondents, 
which  we  further  examined  at 
verification,  suggest  that  the  GOK  has 
not  treated  the  steel  industry  as  merely 


an  example  of  an  industry  that  may 
borrow  on  direct  foreign  capital 
markets,  but  has  instead  enforced  its 
guidelines  in  a  manner  that  provides  the 
steel  industry  with  de  facto  selective 
treatment  under  this  program,  The  steel 
industry  has  received  a  volume  of  direct 
foreign  loans  that  is  overwhelmingly 
higlier  than  that  received  by  any  other 
industry  in  Korea.  According  to  foreign 
loan  borrowing  statistics  supplied  by 
the  CtOK,  the  iron  and  steel  industry  has 
received  approximately  60  percent  of  all 
direct  foreign  loans  to  the 
manMfa(,turing  sef^tor  since  1985,  and 
over  40  percent  of  all  direct  foreign 
loans  to  all  industries  since  this  time. 

Respondents  have  not  contested  the 
fact  that  since  1985  the  GOK  has 
permitted  the  iron  and  steel  industry  to 
borrow  on  foreign  loan  markets  to  a  far 
greater  extent  than  any  other  segment  of 
the  manufacturing  sector,  and  they  have 
submitted  data  that  corroborate  this 
proposition.  Nor  have  they  denied  that 
foreign  loans  are  generally  provided  at 
interest  rates  significantly  below  the 
prevailing  effective  rates  in  Korea. 
Respondents'  a'-gument  that  the  foreign 
loans  in  question  do  not  provide  a 
countervailable  benefit  rests  instead  on 
the  observation  that  the  benefit  was  not 
providfid  by  the  G<JK  (which  did  not 
supply  the  hards  to  the  steel  industry) 
but  was  instead  provided  by  the  foreign 
lenders.  The  GOK  cites  §  3.i5.44(o)  of 
the  Proposed  Regulations  in  support  of 
its  contention  that  the  Department  will 
not  find  a  benefit  to  be  countervailable 
if  it  is  provided  by  an  international 
institution  and  not  by  the  government  of 
the  country  in  which  the  subject 
merchandise  is  produced  or  from  which 
the  merchandise  is  exported. 

However,  the  benefit  that  is  alleged 
with  respect  to  direct  foreign 
borrowings  is  preferential  access  to 
loans  that  are  not  generally  available  to 
Korean  borrowers,  not  the  actual 
funding  of  these  loans.  It  is  the  GOK  that 
is  providing  this  preferential  access,  and 
this  preference  confers  a  countervailable 
benefit  to  the  extent  that  the  iron  and 
steel  industry  has  available  a 
significantly  greater  volume  of  funds  at 
lower  interest  rates  than  it  would  have 
absent  this  government  preference.  The 
disparity  between  foreign  and  won 
interest  rates,  and  the  resultant 
limitation  of  access  to  direct  foreign 
loans,  has  been  noted  by  the  GOK 
financed  Korea  Development  Institute. 
See  Korea's  Financial  Reform  in  the 
Early  1980s,  Sang-Woo  Nam.  March 
1992,  at  53-54  (discussing  the  "large 
disparities  [that]  exist  in  the  cost  of 
borrowing  between  domestic  and 
foreign  markets."  and  the  "[limitation 
by  the  GOK]  of  foreign  borrowing  to 
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specified  uses 


The  prefereiili.ii  arx-.e'-^s 
conferred  by  the  GOK  effeclively 
channels  direct  foreitin  bank  funds  to 
the  Korean  stee!  industry  on  a 
disproportionate  basis 

Respondents  further  argue  that  a 
comparison  of  direct  foreign  loans 
received  by  the  steel  industry  with  all 
direct  foreign  loans  received  t-\  c.-Ia-t 
industries  is  too  narrow,  sii^^e  kurear. 
companies  can  also  borrow  foreign 
currency  through:  (1)  Indirect  foreign 
currency  loans  through  banks  in  Korea 
He  .  domestic  foreign  currency  loans) 
and  [2)  foreign  currency  securities  on 
the  intemanonal  market.  Respondents 
>!ote  that  during  the  relevant  period  all 
Korean  companies  had  access  to  foreign 
currency  through  one  or  more  of  these 
in.struments,  and  that  in  each  year  the 
respondents  had  foraign  currency  loans 
tutstanding.  the  amount  of  domestic 
fr  reign  currency  loans  exceeded  the 
amount  of  direct  foreign  currency  loans. 
Arcordingly,  respondents  argue  that  the 
relevant  de  facto  test  is  to  compare  the 
.^teel  industry's  foreign  borrowings  with 
the  total  pool  of  foreign  currency 
sources  in  Korea. 

We  do  not  agree  that  the  correct 
standard  of  comparison  includes  all 
three  sources  of  foreign  currency. 
Regarding  domestic  foreign  currency 
loans,  the  GOK  stated  at  verification 
that,  unlike  the  direct  foreign  loan 
market,  the  domestic  foreign  loan 
market  could  not  have  adequately 
supplied  POSCO  with  the  volume  of, 
and /or  terms  of  payment  on,  loans  that 
IOSCO  required  during  the  mid  to  late 
19hus  for  construction  of  its  Kwangyang 
Bay  mill.  GOK  Verification  Report  at  14. 
Moreover,  loan  information  submitted 
by  respondents  indicates  that  direct 
foreign  loans  are  provided  on  terms  that 
are  more  favorable  than  those  of 
domestic  foreign  currency  loans. 

With  respect  to  the  issuance  of  foreign 
currency  securities,  the  MOF  stated  at 
verification  that,  starling  in  1986,  funds 
raised  through  this  form  of  financing 
had  to  be  invested  abroad  or  used  to 
repay  foreign  debt  in  order  to  prevent 
excessive  mfiation  in  Korea. 
Considering  that  a  primary  purpose  of 
direct  foreign  borrowing,  both  in  general 
and  specifically  with  respect  to 
POSCOs  construction  of  the 
Kwangyang  Bay  mill,  is  for  purchases  of 
imported  capital  equipment,  foreign 
currency  securities  cannot  be  regarded 
as  a  fungible  substitute  for  direct  foreign 
loans 

-Accordingly,  we  are  not  factoring  in 
domestic  foreign  currency  loans  or 
foreign  currency  securities  into  our 
analysis  of  the  selectivity  of  this 
program.  The  preponde.f-ance  of 
evidence  stated  above  suggests  that  the 


steel  industry  is  the  di.im.'iaiit 
beneficiary  of  this  program  and 
tnerefore  has  received  de  facto  selective 
treatment  in  the  form  of  preferential 
access  to  foreign  loans. 

Based  on  the  sum  of  this  evidence,  we 
determine  that  the  GOK  has  provided 
the  steel  industry  with  preferential 
access  to  medium-  and  long-term  credit 
from  government  and  commercial 
banking  institutions.  Since  we  find  that 
the  GOK  has  directed  long-term  credit  to 
the  steel  industry,  we  do  not  reach 
petitioners'  argument  that  GOK 
restriction  of  long-term  interest  rates  to 
below-market  levels,  coupled  with  the 
fact  that  the  steel  industry  borrows  a 
significantly  larger  percentage  of  long- 
term  loans  than  it  accounts  for  in  the 
country's  GDP,  provides  this  industry 
with  a  selective  benefit. 

Analysis  and  Measurement  of  the 
Benefit 

The  Kenefit  we  have  identified  relates 
to  preferential  access  to  specific  sources 
of  credit.  It  is  not  access  to  credit  perse. 
but  the  relative  access  to  those  long- 
term  credit  markets  that  offer  favorable 
interest  rates  compared  with  the  rates 
prevailing  in  other  long-term  credit 
markets.  In  the  case  of  domestically 
available  loans,  the  more  favorable 
credit  markets  are  those  that  offer 
government-regulated  interest  rates.  The 
more  favorable  credit  markets  for  long- 
term  foreign  currency  loans  are  those 
that  offer  loans  from  foreign  banks  at 
world  market  rates.  The  less  favorable 
credit  markets  are  those  that  offer  loans 
from  such  less  regulated  or  unregulated 
sources  as  NBFIs,  the  curb  market,  and 
domestic  foreign  currency  lenders. 

The  existence  of  more  favorable  and 
less  favorable  credit  markets  is  to  a  large 
extent  the  result  of  actions  taken  by  the 
GOK.  The  dichotomy  in  the  interest 
rates  among  the  various  credit  markets 
in  Korea  has  created  excess  demand  for 
loans  in  the  more  favorable  credit 
markets.  The  competition  for  access  to 
these  favorable  credit  markets  means 
that  while  some  industries  may  have 
complete  access  to  the  favorable 
markets,  others  will  be  locked  out  either 
partially  or  completely  from  them.  This 
does  not  mean  that  all  industries  that 
have  access  to  the  more  favorable 
markets  receive  a  countervailable 
benefit  because,  due  to  their  number 
and  variety,  industries  that  have  such 
access  constitute  more  than  a  group  of 
enterprises  or  industries.  Rather,  it  is 
only  those  industries  that  have 
disproportionate  access  to  the  favorable 
markets  that  enjoy  a  specifically 
provided  benefit,  within  the  meaning  of 
the  Act. 


As  a  result  of  our  investigation,  we 
have  found  that  the  GOK  has  intervened 
in  the  market  to  direct  credit  available 
in  the  favorable  markets  to  the  steel 
industry.  In  the  case  of  access  to 
favorable  domestic  credit  markets,  we 
have  based  this  determination  on  the 
disproportionate  share  of  government- 
regulated  loans  obtained  by  the  steel 
industry  in  relation  to  that  industry's 
share  of  GDP.  In  the  case  of  access  to 
favorable  foreign  credit  markets,  we 
have  based  this  determination  on  the 
disproportionate  share  of  foreign  loans 
obtained  by  the  steel  industry  in 
relation  to  all  other  industries. 

Companies  that  cannot  obtain 
sufficient  credit  on  the  more  favorable 
markets  must  turn  to  the  less  favorable 
ones.  Similarly,  if  a  company  were  not 
specifically  targeted  by  the  GOK  to  have 
special  access  to  favorable  credit 
markets,  it  would  have  to  turn  to  the 
less  favorable  markets  to  obtain  credit. 
Absent  government  targeting  of  specific 
industries,  all  industries  would  compete 
on  an  equal  footing  for  the  scarce  credit 
available  on  the  favorable  markets. 
However,  there  would  be  insufficient 
capital  available  for  all  of  the  industries' 
needs  because  banks  would  only  be 
willing  to  supply  a  limited  amount  of 
credit  at  the  government-regulated, 
below-market  interest  rates.  For  the 
remainder  of  their  credit  needs, 
industries  would  have  to  resort  to  the 
less  favorable  markets.  Thus,  the 
average  cost  of  credit  to  the  industries 
would  be  somewhere  between  the  rates 
available  on  the  two  types  of  markets. 

In  the  preliminary  aeterminations,  we 
used  a  composite  benchmark  consisting 
of  interest  rates  on  loans  from 
commercial  banks,  NBFIs,  and  the  curb 
market.  Petitioners  argue  that  the  curb 
market  is  the  best  representative  of  the 
true  market  rate  in  Korea,  as  well  as  a 
large  and  viable  source  of  funding  for 
the  companies  under  investigation. 
Petitioners  further  state  that  NBFI 
interest  rates  are  too  regulated  to 
represent  the  market  rate,  but 
acknowledge  that  these  rates  represent  a 
"middle  ground"  between  GOK 
regulated  rates  and  curb  market  rates. 

Evidence  on  the  record,  including  our 
findings  at  verification,  does  not 
support  the  use  of  interest  rates  from 
either  NBFIs  or  the  curb  market  as  part 
of  a  benchmark  for  long-term  loan  rates 
for  the  companies  under  investigation. 
There  is  conflicting  information  on  the 
record  as  to  whether  NBFIs  lend  in 
substantial  quantities  on  a  long-term 
basis,  and  we  found  at  verification  that 
the  curb  market  is  not  a  viable  source 
of  long-term  loans  for  large 
manufacturing  firms.  Rather,  the 
evidence  suggests  that  the  three-year 
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corporate  bond  yield  on  the  secondary 
market  is  more  widely  accepted  than  the 
curb  market  as  the  true  market  rate  in 
Korea,  particularly  with  respect  to  large 
companies  such  as  those  under 
investigation.  Sources  that  we 
interviewed  at  verification  were  in 
agreement  that  the  best  indicetor  of  a 
market  rate  in  Korea  is  the  throe-year 
corporate  bond  yield  on  the  se<  ondary 
market.  See  Bankers  Verification  Report, 
May  4,  1993,  at  6. 

Petitioners  argue  that  non-payment  of 
compensating  balances  on  Irjans 
received  by  respondents  should  be 
taken  into  account  in  determining  the 
extent  to  which  the  long-term  loans  in 
question  should  be  counter> a,  led. 
Petitioners  claim  that  compwHiiating 
balances  are  generally  requi.'tjd  in 
Korea,  and  contend  that  since  all 
respondents  reported  that  they  do  not 
pay  compensating  balances  the 
benchmark  should  include  the  effective 
interest  cost  of  maintaining 
compensating  balances. 

We  disagree  with  petitioners  The 
information  on  the  record  is 
inconclusive  concerning  which 
companies  pay  compensating  balances, 
and  does  not  support  a  finding  that  the 
GOK  has  selectively  intervened  to 
prevent  banks  from  requiring 
compensating  balances  from 
respondents.  Accordingly,  we  are  not 
factoring  compensating  balances  into 
the  benchmark. 

Regarding  direct  foreign  curreni^ 
loans,  because  the  steel  industry,  absent 
MOF  approval,  would  not  have  acxrss 
to  direct  foreign  currency  loans,  and 
because  we  find  that  domestic  foreign 
currency  loans  are  countervailable  es 
directed  credit,  we  are  using  a  local 
(won)  currency  benchmark  (the  yield  on 
three-year  corporate  bonds  on  the 
secondary  market). 

On  this  basis,  we  calculated  estimated 
net  ad  valorem  subsidies  of  3.64  percent 
for  certain  hot-rolled  carbon  sttjel 
products,  2.94  percent  for  certain  cold- 
rolled  carbon  steel  products.  2  82 
percent  for  certain  carbon  steel  cut-to- 
length  plate,  and  1.83  percent  for  certain 
corrosion-resistant  carbon  steei 
products. 

3  Govenrment  Infrastructure  Assistance 
for  POSCOs  Integrated  Steel  Mill  at 
Kwangyang  Bay 

In  both  their  case  brief  and  their 
rebuttal  brief,  petitioners  assert  that  the 
Department  ruled  correctly  in  the 
preliminary  determination  by 
countervailing  the  benefit  from  the 
provision  of  infrastructure  at  the 
Kwangyang  Bay  industrial  estate. 
Petitioners  note  the  GOK's 
acknowledgment  of  the  following  (OK 


investments  at  the  Kwangyang  Bay 
industrial  estate:  ronstrurtion  of  an 
industna!  waterway,  construction  of  a 
railroad  station  near  the  industrial 
estate,  constnji  tion  of  a  road  to  the  site, 
dredging  the  harbor,  and  construction  of 
three  finished  g'wds  berths.  See 
Petitioners'  Case  Bn«f  [May  6.  1993)  and 
Petitioners'  Rebuttal  Brief  (May  1 1 , 
1993). 

Respondents  acknowledge  that  the 
GOK  had  a  significant  role  in  providing 
infrastructure  at  Kwangyang  bay. 
However,  they  ar^ue  that  the  provisicn 
of  infrastructure  is  a  fi:nr,tion  of  the 
government  both  generally  and  through 
the  country-wide  systt^m  of  indastnal 
estates,  and  thereforw  its  provision  was 
not  specific  to  POSCQ  and  should  not 
have  been  countervailed  See 
Respondents'  Case  Brief  (May  6,  1993) 
and  Respondents'  Rebuttal  Brief  (May 
11,  1993). 

After  examining  all  of  the  information 
on  the  record  and  analyzing  all  of  the 
comments,  we  determine  that  the  GOKs 
provision  of  infrastructure  to  POSCQ  at 
the  Kwangyang  Bay  Industnal  Estate  is 
countervailable. 

We  have  consistently  held  t.hat 
selective  treatment  and  a  potential 
countervailable  benefit  exist  where 
benefits  under  a  program  are  provided, 
or  are  required  to  be  provided,  in  law 
or  in  fact,  to  a  specific  enterpr.se  or 
industry  or  group  of  enterprises  or 
industries  With  regard  to  infrastructure 
we  used  the  three-pron^  test  described 
in  §355.43(h)(4)  of  the  Ltepartmenfs 
Proposed  Regulations  to  determine 
whether  such  infrastructure  is  specific 
The  provision  of  basic  infrastructure 
does  not  confer  a  countervailable 
subsidy  when  the  following  three 
conditions  are  met   (Ij  The  government 
does  not  limit  who  moves  into  the  area 
where  the  infrastructure  has  been  built, 
(2)  the  infrastructure  that  has  been  built 
is  in  fact  used  by  morw  than  a  specific 
industry  or  enterprise,  or  group  of 
enterprises  or  industry,  and  (2)  those 
that  locate  there  have  equal  access  or 
receive  the  benefits  of  the  infrnstructure 
on  the  basis  of  neutral  criteria. 
Conversely,  in  the  absence  of  an 
affirmative  finding  for  each  of  the  thrf*e 
prongs,  we  will  determine  that  the 
infrastructure  is  specific. 

With  regard  to  tne  first  prong,  the 
GOK  acknowledges  that  it  limits  who 
moves  into  particular  industrial  estates, 
but  argues  that  the  Korean  industrial 
estate  system  as  a  whole  should  be 
analyzed  and  not  the  individual  estate 
in  question.  The  GOK  asserts  that 
because  all  companies  in  all  industries 
have  access  to  an  industrial  estate,  the 
government  does  not  limit  access.  The 
GOK  contends  that  it  uses  "objective 


criteria"  such  as  climate,  labor  supply, 
and  pollution  control  to  guide  the 
placement  of  industries  within  the 
industrial  estate  system.  The  GOK 
fijrther  argues  that  it  provides 
infrastructure  at  all  industrial  estates, 
and  that  "the  infrastructure  provided  at 
Kwangyang*    *   *  is  reprf^sentaflve  of 
the  type  and  .scope  of  services  that  the 
government  typically  provides  to 
industrial  estates."  Respondents'  Case 
Brief  (May  6,  1993).  Moreover,  the  CAJK 
states  that  "every  industry  in  Korea  has 
access  to  an  industrial  estate." 
Respondents'  Case  Brief  (May  6.  1993). 

For  purposes  of  determining  the 
existence  of  a  countervailable  benef-t 
under  the  governmental  provision  of 
infrastructure,  we  nonnaily  examine  the 
limitations  with  regard  to  the  particular 
industrial  estate  under  investigation. 
Respondents  suggest  that  the 
Department  should  examine  the 
provision  of  infrastructure  within  the 
Korean  industrial  estate  system. 

While  we  are  not  rejecling  the 
possibility  of  examining  an  industrial 
estate  within  a  national  industrial  estate 
system,  the  burden  is  on  the  respondent 
to  provide  the  infonnation  necessary  to 
explain  and  document  how  a  specific 
industrial  estate  fits  within  the  national 
system.  In  this  case,  respondents  have 
made  numerous  assertions  about  the 
nature  of  the  national  industrial  estate 
system  but  have  failed  to  provide  the 
Department  with  the  information 
ne<:essary  to  analyze  the  provision  of 
infrastructure  at  the  Kwangyang 
Industnal  Estate  within  the  context  of 
Korea's  industrial  estate  system.  For 
example,  they  have  not  provided 
inform.ation  on  the  extent  of  actual 
government  investment  in  other  existing 
industrial  estates,  the  number  and 
identity  of  the  industries  loc;ated  in  all 
of  the  industrial  estates,  and  the  relative 
use  made  by  the  industries  in  those 
estates.  Without  this  information,  we  are 
unable  to  determine  the  relative 
impcrt.ance,  in  t(;rms  of  financial 
commitment  and  actual  use,  of  the 
Kwangyang  Bay  facility  within  the 
industrial  estate  system.  We  can  only 
examine  Kwangyang  Bay  based  on  the 
information  in  the  record 

The  GOK  claims  that  its  practice  of 
designating  industrial  estates  for 
particular  types  of  industries  is  a  means 
of  allocating  space  efficiently  and 
enforcing  zoning  requirements. 
However,  the  GOK  limited  which 
industries  moved  into  the  Kwangyang 
Bay  Industrial  Estate.  The  GOK  stated 
that  "certain  industries  are  considered 
inappropriate  for  Kwangyang  Bav."  See 
GOK  Questionnaire  Response  at  50,  The 
Industry  Basic  Placement  Plan  shows 
that  GOK  guidance  extended  bevond 
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zoning  considerations  to  the  selection  of 
priority  industries,  such  as  the  iron  and 
steel  industry,  petro-chemicals. 
automobiles,  machine  tools,  and 
computers.  See  GOK  Supplemental 
Questionnaire  Response  November  5, 
1992,  Exhibit  DI>-7  at  7.  In  addition,  the 
Plan  makes  abundantly  clear  that  the 
Kwangyang  Bay  industrial  sphere  will 
be  centered  around  the  "mother" 
enterprise,  that  is.  the  iron  and  steel 
industry,  and  its  subsidiary  and  related 
industries.  Id.  at  9.  Therefore,  we 
determine  that  the  first  prong  of  the 
infrastructure  test  is  not  met. 

With  regard  to  the  second  prong,  both 
POSCO  and  the  GOK  report  that  POSCO 
is  the  primary  user  of  the  infrastructure 
at  Kwangyang  Bay.  Only  eight  out  of  52 
other  companies  located  in  the 
Kwangyang  Industrial  Estate  use  the 
Kwangyang  port  facilities.  See  GOK 
questionnaire  response,  at  Exhibit  D-10. 
In  addition.  t>:e  (X)K  states:  "the  vast 
mnjority  of  the  goods  shipped  in  and  out 
of  the  port  are  by  POSCO."  GOK 
questionnaire  response,  at  53. 

The  construction  of  the  Kwangyang 
Steel  Works  caused  a  shortage  of 
industrial  water,  which  prompted  the 
Ministr)'  of  Construction  to  construct  a 
second  dam  in  the  area  and  to  expand 
the  pipe  facilities.  While  the 
construction  and  improvement  of  the 
waterway  was  for  the  benefit  of  both 
potential  and  existing  users  in  the 
Kwangyang  Bay  area  as  well  as  POSCO. 
the  facts  on  the  record  suggest  that  had 
rOSCO  not  constructed  the  Kwangyang 
Steel  Works,  there  would  have  been  no 
need  for  the  expansion  of  the  industrial 
waterway  in  the  Kwangyang  area. 

The  GOK  also  buih  a  road  to  the  site 
and  a  railroad  to  a  station  near  POSCO's 
facility.  POSCO  is  the  dominant  user  of 
both  the  road  to  the  site  and  the  railroad 
station  ne.TT  its  facility.  See  GOK 
Questionnaire  Response  at  50 

Based  on  all  of  tnis  information,  we 
determine  that  the  infrastructure  is  used 
primarily  by  POSCO.  not  by  more  than 
a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 
Therefore,  the  second  prong  is  not  met. 

With  respect  to  the  tnird  prong,  equal 
access  on  the  basis  of  neutral  criteria. 
we  determine  that  the  information  on 
the  record  is  not  conclusive.  However, 
because  the  nature  of  the  infrastructure 
provided  to  POSCO  at  the  Kwangyang 
Bay  Industrial  Estate  fails  at  lea.st  two 
out  of  the  three  prongs  of  our  test,  we 
determine  that  the  provision  of 
infrastrudure  is  specific. 

Both  petitioners  and  respondents 
suggest  that  Carbon  Steel  Wire  Rod 
From  Saudi  Arabia;  Final  Affirmative 
Countervailing  Duty  Determinaticn, 
(Carbon  Steel  Wire  KodJ  supports  their 


arguments  See  51  FR  4206.  (February  3. 
1986).  Respondents  suggest  that  Carbon 
Steel  Wire  Rod  has  set  a  precedent  for 
examining  an  industrial  estate  within 
the  framework  of  a  national  system. 
Although  we  examined  an  industrial 
estate  that  was  not  under  investigation 
in  Carbon  Steel  Wire  Rod,  we  did  not 
base  our  determination  on  this 
information.  With  regard  to  the  first 
prong,  we  stated  that  "the  Saudi 
government  does  not  limit  who  can 
locate  in  any  of  the  industrial  estates, 
including  Jubail.  and  that  basic 
infrastructure  is  not  countervailable  as  a 
regional  bounty  or  grant."  The 
methodology  in  Carbon  Steel  Wire  Rod 
supports  our  analysis  of  Kwangyang  Bay 
Industrial  Estate  as  an  individual  estate, 
because  our  finding  was  based  on  the 
specific  industrial  estate  in  question, 
Jubail.  However,  in  our  analysis  of 
Kwangyang,  unlike  our  analysis  of 
Jubail,  we  determined  that  Kwangyang 
Industrial  Estate  did  not  meet  the  first 
prong  of  our  three-prong  test. 

With  regard  to  ihe  second  prong,  we 
stated  in  Carbon  Steel  Wire  Rod:  "We 
found  no  evidence  that  any  of  the 
primary,  light,  or  support  industries  in 
Jubail  has  [sic]  been  or  is  (sic)  being 
prohibited  from  using  any  of  the 
infrastructure  facilities  in  Jubail  *  *  *, 
We  also  ascertained  that  a  wide  variety 
of  enterprises  and  industries  use  the 
infrastructure  in  Jubail."  Id.  at  4211.  In 
contrast,  we  found  that  POSCO  is  the 
primary  user  of  all  infrastructure  at 
Kwangyang  Bay  Industrial  Estate. 

Finally,  \n  Carbon  Steel  Wire  Rod,  we 
found  that  "the  infrastructure  in  Jubail 
is  available  on  equal  terms  for  use  by  all 
companies  and  industries  locatejd]  in 
that  industrial  estate,"  Id.  at  4211.  In 
this  case,  we  found  that  the  information 
on  the  record  was  inconclusive  with 
respect  to  whether  industries  had  equal 
access  to  the  facilities  at  the  Kwangyang 
Bay  industrial  estate. 

For  these  reasons,  we  conclude  that 
our  determination  with  respect  to  the 
provision  of  infrastructure  at 
Kwangyang  Bay  industrial  estate  is 
consistent  with  that  made  in  Carbon 
Steel  Wire  Rod. 

To  measure  the  benefit,  we  used  the 
grant  methodology  as  described  in 
§  355.49fb)(l)  of  the  Proposed  Rules.  We 
treated  the  costs  of  constructing  the 
infrastructure  incurred  by  the  GOK  as 
nonrecurring  grants  in  each  year  in 
which  the  costs  were  incurred.  We  did 
not  use  the  cost  of  POSCO's  long-term 
fixed-rate  debt  listed  in  §  355.44(2)(i)  of 
the  Proposed  Rules  as  the  first-choice 
discount  rate  because  we  have  found 
virtually  all  of  POSCO's  long-term  loans 
countervailable,  Instead,  we  used  the 
average  cost  of  long-term  fixed-rate  debt 


in  Korea,  the  three-year  corporate  bond 
rate  on  the  secondary  market,  the 
second  choice  listed  in  S355.44(2){i)  of 
the  Proposed  Rules.  We  then  divided 
the  benefit  attributable  to  the  POI  by 
POSCO's  total  sales.  On  this  basis,  we 
calculated  estimated  net  ad  valorem 
subsidies  of  0.74  percent  for  certain  hot- 
rolled  carbon  steel  products,  0.58 
percent  for  certain  cold-rolled  carbon 
steel  products,  0.44  percent  for  certain 
carbon  steel  cut-to-length  plate,  and 
0.30  percent  for  certain  corrosion- 
resistant  carbon  steel  products. 

Dockyard  Fees 

Petitioners  alleged  that  respondents 
benefitted  from  preferential  port  charges 
as  part  of  the  Iron  and  Steel  Industry 
Rehabilitation  Order.  We  determine  that 
respondents  did  not  receive  preferential 
port  charges  under  this  program  because 
the  program  was  terminated  in  1986. 
However,  during  the  course  of  our 
investigation,  we  discovered  that 
POSCO  enjoys  the  use  of  15  berths  in 
the  Kwangyang  Bay  port  facility  at  no 
charge.  The  GOK  normally  charges  a 
user  fee.  or  dockyard  fee.  for  the  use  of 
berths  at  all  of  Korea's  ports.  We 
countervailed  this  benefit  in  the      * 
preliminary  determinations. 

In  both  their  case  brief  and  their 
rebuttal  brief,  petitioners  assert  that  the 
Department  ruled  correctly  in  the 
preliminary  determination  by 
countervailing  the  benefit  from  the  free 
use  of  fifteen  port  berths.  See, 
Petitioners"  Case  Brief,  (May  6, 1993), 
and  Petitioners'  Rebuttal  Brief  (May  11, 
1993).  Respondents  claim  that  POSCO's 
exemption  from  dockyard  fees  is  based 
on  a  statutory  provision  that  entitles  a 
company  that  built  port  berths  and  then 
deeded  them  back  to  the  government  to 
an  exemption  of  dockyard  fees.  In 
addition,  the  provision  gives  the 
company  the  right  to  collect  fees  up  to 
the  amount  of  the  investment.  See, 
Respondents'  Case  Brief  (May  6,  1993). 
Therefore,  according  to  respondents,  the 
GOK  is  merely  reimbursing  POSCO  for 
expenses  POSCO  incurred  to  build  the 
berths. 

Both  POSCO  and  the  GOK  reported  in 
their  questionnaire  responses  that 
POSCO  uses  15  berths  (eight  raw 
material  and  seven  finished  goods 
berths)  ft^e  of  charge,  and  that  POSCO 
is  the  only  company  located  in 
Kwangyang  Bay  Industrial  Estate  that 
does  not  pay  dockyard  fees  for  the  use 
of  these  berths.  Other  users  of  these 
berths  are  required  to  pay  POSCO 
berthing  fees  as  set  out  in  the  GOK  tariff 
schedules.  Because  this  privilege  is 
limited  to  POSCO  and  because  the 
privilege  relieves  the  company  of  costs 
it  would  otherwise  have  had  to  pay 
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absent  the  privilege,  we  determine  the 
free  use  of  15  berths  by  POSCO  in  the 
Kwangvang  Bay  Industrial  Estate 
constitutes  a  countervailable  benefit 

The  provision  of  infrastructure  at 
Kwangvang  Bay  and  the  exemption  from 
payment  of  dockyard  fees  are  two 
separata  programs.  Even  if  we  viewed 
the  non-payment  of  dcx:kyard  fees  as 
repayment  by  the  govemmen;  for 
POSCC's  assumption  of  the  costs  of 
constructing  the  berths,  we  wjuid  still 
find  the  exemption  to  be 
countervailable.  If  the  govern-'ipnt  had 
paid  for  the  costs  of  construct. on  cf 
berths  dedicated  solely  or  pnncipaliy  to 
PCSCO  s  v;>«.  we  would  have  found 
such  ^uvv.-n.Tient  expenditure's  to 
constiL.'e  d  countervailable 
infrasirbcture  subsidy  to  POSCX),  just  as 
we  are  finding  the  three  berths  actually 
built  by  the  GOK  to  be  part  of  ;he 
overall  infrnstructure  bt^nefit  to  POSCO 

The  exemption  from  pavment  of  the 
do<.ky<ird  fees,  with  or  without 
goveniment  handing  of  the  construction 
of  the  15  berths,  constitutes  a  separate 
benefit  lo  POSCO  over  a.nd  aoove  any 
potential  benefit  from  the  actual 
Lonstpjction  of  the  be.-ths.  ,\s  it 
happens,  there  is  naturally  no 
(  ojr.;ervailable  benefit  to  POSCO 
resulting  from  the  con.st ruction  of  the  15 
berths  because  POSCO  funded  the 
constrjction  itself.  The  GO.K  [:annot 
claim  that  the  exemption  from  pavment 
of  the  dockyard  fees  is  an  '■offst-l"  to  a 
countervailable  benefit  because  ihfre  is 
no  countervailable  benefit  per  se  from 
the  construction  of  the  15  berths,  nor 
can  the  GOK  claim  the  exemited 
dockyard  fees  a.-e  an  "offset  '  to  some 
hardship  POSCO  incurred  as  a  result  of 
building  the  berths  itself  .^fterall, 
POSCO  built  the  t)eths  for  its  own 
l^re-lt  and.  "s  v.e  discu«:sed  eailier, 
even  if  the  GOK  h^d  buiit  them  for 
POSCO,  we  would  .have  countervailed 
the  rcnstrui.tion  hunding  as  a  specific 
infrastructure  benefit 

La^h  exemption  froT,  payment  of  the 
dockyard  fees,  or  "reimbursement"  to 
POsCO,  create.^  a  countervailable 
benefit  as  it  ocajrs  bfTa-^se  the  GOK  is 
relieving  POSCO  of  an  expense  the 
corripa.'iy  would  have  otherwise 
incurred.  This  is  true  regardless  of 
whet.Ser  we  consider  the  relieved 
expen.se  to  be  ron.st.njfnion  funding  or  a 
ger'.erally  applicable  user  fee. 

To  measure  ttie  benefit,  we 
d'iterrnined  the  amount  tn.it  POSCO 
would  have  had  to  pay  for  the  use  of  the 
l)erths  during  the  period  of  investigation 
from  information  provided  in 
respondents'  January  19,  1993 
supplemental  response  We  then 
divided  this  benefit  by  POSCO's  total 
sa!(«;.  On  this  basis,  we  calrxi!at»<d 


estimated  net  ad  valnrfm  subsidies  of 
0  01  percent  tor  certain  hot-rolled 
carbon  steel  products,  0  01  percent  fcr 
certain  cold-rolled  carbon  steel 
produf  ts,  and  less  than  0  005  percent 
for  certain  carbon  steel  rut-to-length 
plate  and  certain  corrosion-resistant 
carbon  st»?«l  products. 

4.  Reserve  for  Export  Loss 

Under  Article  22  of  the  Tax 
Exemption  and  Reduction  Control  Act 
(TERCL),  a  corporation  engaged  in 
export  activities  can  establish  a  reserve 
amounting  to  the  lesser  of  one  percent 
of  foreign  exchange  earnings  or  50 
percent  of  net  income  for  the  respective 
fax  year.  If  certain  export  losses  occur, 
they  are  offset  from  the  reserve  fund. 
Any  amount  that  is  not  used  for  offset 
must  be  returned  to  the  income  account 
and  taxed  over  a  three-yeir  period,  af^er 
a  one-year  grace  period.  The  balance  in 
the  reserve  fund  is  not  subject  to 
corporate  income  tax  in  that  year. 
although  all  of  the  money  in  the  reserve 
is  eventually  reported  as  income  and 
subject  to  corporate  tax  either  when  it 
offsets  export  losses  or  when  the  one- 
year  grace  period  expires. 

The  following  producers  and 
exporters  of  the  subject  merchandise 
received  benefits  under  this  program 
during  the  POI;  Dongbu.  POSCO.  Union, 
Daewoo,  Dongbu  Corporation,  and 
Dongkuk  Industries. 

We  determine  that  this  export  reserve 
program  confers  a  tienefit  that 
constitutes  an  export  subsidy  bef  ause  it 
provides  a  deferment,  contin2'>nt  upon 
export  performance,  of  direct  taxes  To 
calculate  the  benefit  conferred  by  this 
program,  we  followed  the  methodology 
that  was  previously  u.sed  in  Iiidu.ctrial 
Belts  and  Components  and  Parts 
Thereof,  Whether  Cun^d  or  Uc.nircd, 
From  the  Republic  of  Korea  Fm.j! 
Negative  Countervailing  Dufv 
Determination.  54  FR  1551 3.  15515 
(1989)  ("Industrial  Behs")  and  in 
Certain  Stainless  Steel  Cooking  Ware 
from  the  Republic  of  Korea:  Final 
Affirmative  Countervailing  Duty 
Determination.  51  FR  42687  (1986) 
("Cooking  Ware").  We  calculated  the  tax 
savings  by  multiplying  the  amount 
maintained  in  the  reserves  by  the 
companies'  corporate  tax  rates.  We 
treated  the  tax  savings  on  these  funds  as 
short-term  interest-free  loans. 
Accordingly,  to  determine  the  benefit, 
the  amount  of  the  companies"  tax 
savings  was  multiplied  by  a  short-term 
benchmark  provided  by  respondents 
(12.5  percent).  We  also  usea  this 
methodology  with  respect  to  benefits 
provided  by  the  reserve  for  overseas 
market  development  and  calculated  an 


ad  valorem  rate  for  these  two  programs 
(see  below). 

5  Feserve  far  Overseas  Market 
Development 

TERCL  Artif  le  23  operates  in  a  similar 
fashion  to  Article  22,  cited  above.  This 
provision  allows  a  corporation  engaged 
in  export  activities  to  establish  a  reserve 
fund  for  overseas  market  development 
amounting  to  one  percent  of  its  foreign 
exchange  earnings  from  the  export 
business  for  the  respective  tax  year. 
Expenses  incurred  in  develnpmg 
oversea^  markets  may  be  offset  by 
returning  an  amount  equivalent  to  the 
expen.se  to  the  income  acxount.  Any 
part  of  the  fund  that  is  not  placed  in  the 
income  account  for  the  purpose  of 
offsetting  overseas  market  development 
expenses  must  be  returned  to  the 
income  account  af^er  a  one-year  grace 
period.  As  is  the  case  with  the  rest-rve 
for  export  loss  (see  Artu.le  22,  above), 
the  balance  of  the  reserv'e  fund  is  not 
subject  to  corporate  income  tax  in  that 
year,  although  all  of  the  money  in  the 
reserve  is  eventually  reported  as  income 
and  subject  to  corporate  tax  either  when 
it  offsets  export  losses  or  when  the  one- 
year  grace  period  expires, 

The  following  producers  and 
exporters  of  the  subject  merchandise 
received  benefits  under  this  program 
during  the  POI:  Dongbu,  Union, 
Daewoo,  Dongbu  Corporation,  Dongkuk 
Industries,  Hyosung.  Hviandai, 
Sann.sung.  Ssangyong,  and  Sunkyong. 

We  determine  that  this  export  re.serve 
program  confers  a  benefit  that 
constitutes  an  export  subsidy  because  it 
provides  a  deferment,  contingent  upon 
export  performance,  of  direct  taxes.  The 
benefits  from  this  program  were 
calculated  u":ing  the  same  methodology 
as  that  used  .''or  the  reserve  for  export 
loss.  On  this  basis,  we  calculated  the 
estimated  net  ad  valorem  subsidies  the 
combined  benefits  from  both  reserves  of 
0.02  percent  for  certain  hot-rolled 
carbon  steel  products.  0.04  percent  for 
certain  cold-rolled  carbcn  steel 
products,  0.02  penrent  for  certain  carbon 
steel  cut-to-length  plate,  and  0.09 
percent  for  certain  corrosion-resistant 
carbon  steel  products. 

6.  Unlimited  Deduction  of  Overseas 
Entertainment  Expenses 

Petitioners  allege  that  the  Korean  steel 
com.panies  referenced  in  the  Petition 
may  receive  countervailable  benefits 
under  Article  18-2(4)  of  the  Corporation 
Tax  Act  (Unlimited  Dedu(  tion  of 
Overseas  Entertainment  Expenses). 
Petitioners  assert  that  deductions  fcr 
domestic  entertainment  expenses  are 
limited  by  a  ceiling  that  is  calculated 
according  to  an  established  formula,  but 


Federal  Register      Vol    38,  No    130  /  Friday.  July  9.  1993  /  Notices 


"3  49 


that  deductions  for  owts^-hs 
tntertcinment  fc:<pen&es  are  not  subject 
to  a  cap. 

The  GOK  ecknowledges  that  only 
d'jinestic  entertainment  expenses  arc 
subi*^-:;t  to  a  ceiling,  which  is  '•  i';i-'1  on 
the  u!r,cunt  of  a  corircr.v's  :  nd-in 
cap.tal  and  its  sales  volurr:e  T!ie 
following  trading  companies  claimed 
overseas  entertainment  expenses  during 
the  relevant  tax  year:  Daewoo.  Dongbu 
Corporation,  Kyosung,  Hyundai, 
Samsung,  Ssangyong,  and  Sunkyong. 
The  only  producer  of  the  subject 
merchandise  that  claimed  this  expense 
during  the  relevant  tax  year  was  Union. 
Respondents  argue  that,  to  the  extent 
that  this  program  provides  any 
countervailable  benefits,  they  should  be 
measured  by  the  difference  between  the 
overseas  entertainment  expenses 
claimed  and  the  capped  expenses 
claimed  in  the  domestic  market. 

Because  entertainment  expense 
deductions  are  unlimited  only  for 
export  business  activities,  we  determine 
that  this  program  confers  benefits  that 
constitute  countervailable  subsidies.  To 
calculate  the  countervailable  benefit 
from  this  program,  we  determined  the 
amount  of  entertainment  expenses  that 
would  have  been  allowed  if  overseas 
entertainment  expenses  had  not  been 
factored  out  of  the  cap  formula.  We  then 
subtracted  this  amount  from  the  total 
amount  of  domestic  and  overseas 
entertainment  expenses  actually 
claimed  and  multiplied  the  result  by  the 
corporate  income  tax  rate  provided  by 
respondents. 

On  this  basis,  we  calculated  estimated 
net  ad  valorem  subsidies  of  less  than 
0.005  percent  for  all  classes  or  kinds. 

7.  Reserve  for  Investment 

Industries  that  engage  in 
manufacturing  end  mining  using 
production  facilities  outside  of 
metropolitan  Seoul  are  allowed  to 
establish  a  reserve  amounting  to  ten 
percent  of  the  value  of  their  assets  used 
in  these  activities.  The  reserve  operates 
in  the  ^aiTib  manner  as  the  reserves  for 
export  loss  and  overseas  market 
development  (de.scT,bed  above),  i.e.,  any 
amounts  in  the  reserve  must  be  returned 
to  income  over  a  three- year  period. 
PC.5CO  used  this  reserve  during  the 
POI. 

Because  this  resor\  e  provides  benefits 
to  only  those  industries  that  use  certain 
production  facilities  outside  of 
metropolitan  Seoul,  we  determine  that 
this  program  is  a  regional  subsidy,  as 
described  at  §355. 43(b)(3)  of  our 
regulations.  We  measured  the  benefit  as 
follows. 

We  calculated  the  tax  savings  by 
multiplying  the  amount  maintained  in 


the  reserves  by  i  OSCO  .s  corporate  tax 
rate  of  39.75  percent.  We  treated  the  tax 
savings  on  these  funds  as  short-term 
interest-free  loans,  and  multiplied  the 
amount  rf  POSCO's  tnx  nnvings  by  a 
short-ttTiT  r.t'ii:  b  rnaik  p'ovidedby 
respondents  (12.5  percent)  On  this 
basis  we  calculated  estimated  net  ad 
valorem  subsidies  of  0.04  percent  for 
certain  hot-rolled  carbon  steel  products, 
0.03  percent  for  cold-rolled  carbon  steel 

f)roducts,  0.02  perrrn*  fi  r  certain  cut-to- 
ength  plate,  and  0.C2  percent  for  certain 
corrosion-resistant  carbon  steel 
products. 

8.  Duty  Dravi'back 

Petitioners  alleged  that  the  steel 
industry  receives  countervailable  duty 
drawback  on  excess  wastage  or 
recoverable  or  resalable  scrap  and  on 
other  items  that  are  not  physically 
incorporated  into  the  finished  product. 
Petitioners  also  argue  that  the 
Department  found  at  verification  that 
Union,  PSI  and  POCOS  received  excess 
duty  drawback. 

The  GOK  contends  tliat,  although  all 
producers  subject  to  this  investigation 
qualified  for  and  received  drawback  of 
duties  on  imported  inputs,  these  rebates 
applied  only  to  inputs  that  are 
physically  incorporated  into  the 
exported  merchandise, 

In  addition,  respondent  steel 
producers  stated  that,  with  respect  to 
the  subject  merchandise,  they  did  not 
receive  any  duty  drawback  for  items 
that  were  not  physixally  incorporated 
into  the  finished  product. 

With  respect  to  the  allegation  that 
respondent  companies  received  duty 
drawback  on  recoverable  or  resalable 
scrap,  the  GOK  states  that  the  Industrial 
Advancement  .Administration  (lAA) 
factors  recoverable  scrap  into  the 
calculation  of  the  usage  rates  based  on 
the  economic  value  of  the  scrap,  and 
that  this  is  done  for  all  products  under 
Korea's  duty  drawback  regime.  The  lAA 
periodically  (approximately  every  three 
years)  conducts  surveys  of  producers  of 
exported  products  in  order  to  obtain  raw 
material  input  usage  rates  for 
manufacturing  one  unit  of  output.  In 
situations  where  production  methods 
are  similar  and  technology  relatively 
stable,  tlie  lAA  issues  an  average  input 
usage  rate.  However,  the  GOK  states  that 
if  a  producer  becomes  appreciably  more 
efficient  than  the  average,  it  is  supposed 
to  use  its  own  rate.  Otherwise,  if  it  is 
inspected  and  found  to  be 
overcompensated  for  its  duty  drawback, 
it  is  liable  for  a  penalty  assessment.  In 
addition,  since  POSCO  operates  the 
only  integrated  steel  mill  in  Korea, 
POSCO's  actual  production  records  are 
used  for  those  inputs  that  are  used  only 


by  POSCO  at  an  eariier  stage  of 
production. 

The  Department  has  previously 
determined  that  duty  drawback  is 
allowed  for  certain  products  that  are  not 
physically  incorporated  into  the 
exported  items  under  the  Korean  duty 
drawback  system.  See,  Stainless  Steel 
Cooking  Ware.  51  FR  42867.  42870 
(1986).  /ffccordingly.  in  our 
supplemental  questionnaire  we  asked 
the  GOK  whether  the  standard  cited  in 
the  lAA's  internal  guidelines,  wherrf)y 
only  physically  incorporated  raw 
materials  are  eligible  for  drawback, 
applies  to  all  products  exported  from 
Korea  or  is  limited  to  the  subject 
merchandise.  The  GOK  responded  that 
this  standard  applies  to  all  merchandise 
exported  from  Korea  and  that  it  was 
issued  in  April.  1985. 

Consistent  with  the  Subsidies  Code  of 
the  General  Agreement  on  Tariffs  and 
Trade,  the  Department  does  not 
consider  duty  drawback  provided  on 
goods  that  are  ph>-sically  incorporated 
into  the  exported  product,  making 
normal  allowance  for  waste,  to  be  a 
countervailable  subsidy.  See, 
§  355.44{i)(4)(i)  of  the  Department's 
Proposed  Regulations.  Respondents 
have  stated,  and  our  verification 
confirmed,  that  none  of  the  producers 
subject  to  this  investigation  received 
duty  drawback  on  inputs  that  were  not 
physically  incorporated  into  the 
exported  product.  The  GOK  has  further 
stated  that  it  prevents  the  receipt  of 
drawback  on  excessive  waste/scrap  by 
factoring  recoverable  scrap  into  the 
calculation  of  the  usage  rates  based  on 
the  economic  value  of  the  scrap.  Our 
verification  confirmed  that  POSCO,  the 
only  company  having  integrated  steel- 
making  facilities,  appropriately  factored 
recovered  scrap  into  its  calculated  usage 
rates.  None  of  the  producers  we  verified. 
except  Union  and  PSI.  received 
excessive  duty  drawback.  We  did  not 
find  that  duty  drawback  by  POSCO  was 
excessive.  However,  we  found  that  PSI 
claimed  and  received  duty  drawback  at 
a  rate  that  exceeded  the  rate  at  which 
imported  inputs  were  actually  used.  We 
also  found  at  verification  that,  for  some 
of  its  cold-rolled  steel  products.  Union 
claimed  duty  drawback  at  the  higher, 
standard  rates  when  it  should  have 
claimed  duty  drawback  at  its  own  usage 
rate,  which  was  lower  than  the 
standard. 

Accordingly,  we  have  calculated  the 
countervailable  benefits  received  by 
Union  and  PSI  by  applying  to  each 
company's  total  drawback  claim  for  the 
POI  the  ratio  of  the  excessive  amount  of 
the  claimed  usage  rate  to  the  total  usage 
rate.  On  this  basis  we  calculated 
estimated  net  ad  valorem  subsidies  of 
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0.01  percent  for  certain  cold-rolled  steel 
products,  0  01  percent  for  certain 
corrosion-resistant  carbor  steel 
products,  and  less  than  0  005  percent 
for  certain  hot-rolled  cartxin  steel 
products  and  certain  cut-to-length  plate. 

9.  Prfferfntial  Utility  Pates 

Petitioners  alleged  that  POSCO 
receives  discounts  on  electricity.'V'aler. 
gas  and  railroad  charges  under  the  Iron 
and  Steel  Industry  Rehabilitation  Order 
at  both  its  Pohang  and  Kwangyang 
facilities.  We  find  that  countervailable 
benefits  were  provided  to  the  steel 
industry  only  with  respect  to  certa.n 
discounts  applied  to  elenncity  charges 
for  certain  firms 

In  its  response  to  the  questionnaire, 
the  GOK  stated  that  the  Iron  and  Steel 
Industry  Rehabilitation  Order  was 
terminated  in  1986  The  steel  companies 
also  stated  that  they  did  not  receive 
discounts  under  the  Crrier  In  response 
to  further  questions  by  tne  Department, 
the  GOK  statwd  that  no  other  laws 
conferred  discounts  on  the  iron  and 
steel  industry,  and  POSCO  stated  that  it 
did  not  receive  any  other  utility 
discounts.  The  respondents  also  stated, 
and  we  verified,  thrit  the  steel  producers 
paid  electricity  and  water  charges  at 
rates  specified  in  published  utility  rate 
charts,  except  that  certain  discounts 
were  applied  to  electricity  charges  for 
some  companies.  At  verification,  we 
found  that  ail  steel  producers  in  fact  did 
receive  discoun's  on  their  electricity 
charges.  Because  these  discounts  were 
not  reported,  and  since  we  therefore  had 
no  inform.ation  to  verify  with  respect  to 
whether  the  discounts  were  selectively 
provided,  we  determine  that,  as  BIA, 
these  discounts  are  selectively  provided. 

At  verification,  we  founci  that  steel 
producers  received  two  types  of 
discounts.  One  discount  is  Itnown  as  a 
"power  factor"  discount  and  usually 
ranges  from  zero  to  five  percent  of  the 
base  charge  for  electricity  usage.  This 
type  of  discount  was  received  by 
POSCO  and  Dongbu.  A  second  discount 
was  received  by  POSCO  and  POCOS  in 
certain  months  when  the  companies 
limited  their  power  usage  in  response  to 
requests  from  the  power  company 
(KEPCO)  to  do  so.  The  latter  discount 
was  provided  for  in  a  writ'en  agreement 
between  POSCO  and  KEPCO. 

To  measure  the  benefit  from  these 
discounts,  we  calculated  the  ratio  of  the 
discounts  received  to  total  electricity 
charges  in  the  months  examined  at 
verification  and  applied  this  ratio  to 
each  company's  total  electricity 
expenses  for  the  POI  For  eacii 
company,  we  then  divided  this  total 
benefit  for  the  POI  by  the  company's 
total  sales  On  this  ba.sis  we  calculated 


estimated  net  ad  valorem  subsidies  of 
0.03  percent  for  certain  hot-rolled 
carbon  steel  products,  0  03  percent  for 
certain  cold-rolled  carbon  steel 
products,  0.05  percent  for  certain  carbon 
steel  cut-to-length  products  and  0  02 
percent  for  certain  corrosion-resistant 
carbon  steel  products. 

10.  Short-term  Export  Financing 

We  verified  that  during  the  POI  the 
only  respondent  to  receive  short-term 
loans  contingent  on  export  was  the 
Pohang  Coated  Steel  Company 
(POCOS),  which  received  three  short- 
term  export  loans  during  the  POI 

To  measure  the  benefit,  we  compared 
the  interest  paid  on  these  loans  during 
the  POI  with  the  interest  that  would 
have  been  paid  using  the  bench  marl; 
short-term  interest  rate  supplied  by 
respondents  (12.5  percent).  On  this 
basis,  we  calculated  estimated  net  ad 
valorem  subsidies  of  less  than  0  005 
percent  for  all  classes  or  kinds. 

B  Pro^irams  Determined  Not  to  be 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  flat-rolled  steel 
products. 

1.  Government  Assistance  for  the 
Construction  ofPOSCO's  Integrated 
Steel  Mill  at  Kwangyang  Bay  (Land 
Transfer) 

In  their  case  brief,  petitioners  reassert 
that  the  GOK  provided  POSCO  with 
land  for  its  Kwangyang  facility  at 
preferential  rates  or  free  of  charge.  See, 
Petitioners'  Case  Brief.  (May  6,  1993). 
Respondents  state  that  POSCO's  land 
purchases  and  land  reclamation  w  ere 
verified  and  cite  to  POSCO's  verification 
report.  See,  Respondents'  Rebutt.il  Brief, 
(May  11, 1993). 

In  our  preliminary  determination,  we 
categorized  government  assistance  for 
the  construction  of  POSCO's  integrated 
steel  mill  at  Kwangyang  Bay  as  an  item 
for  which  we  needed  more  information 
The  GOK  and  POSCO  ass>-rt  that  the 
majority  of  the  land  (about  70  percent) 
was  acquired  through  the  process  of 
land  reclamation  See,  POSCO's 
Verification  report  at  13  POSCO  was 
able  to  reclaim  land  from  the 
Kwangyang  Bay  pursuant  to  the  Public 
Water  Surface  Reclamation  Law  See, 
POSCO's  Verification  Exhibit  GOK-lct 
POSCO  obtained  GOK  approval  and 
paid  the  costs  for  land  reclamation. 
There  is  no  evidence  on  record  to 
suggest  that  the  GOK  accorded  POSCO 
preferential  treatment  in  allowing 
POSCO  to  reclaim  the  land. 


The  majority  of  the  remaining  land 

was  purchased  from  private  land 
owners  through  the  local  government, 
which  served  as  POSCO's  agent.  At 
verification,  we  examined  independent 
studies  and  other  documentation  which 
showed  that  POSCO  hod  paid  the 
market  value  for  the  purchased  land. 
Accordingly,  we  determme  that  no 
subsidv  for  land  has  been  provided  to 
POSCO 

2  Exemption  from  Acquisition  Tax  in 

Burn]  Areas 

Petitioners  allege  that  POSCO,  under 
the  Law  for  the  Promotion  of  Income 
Sources  in  Rural  Areas,  was  exempted 
from  paying  the  acquisition  tax  on 
purchases  of  land,  buildings,  and  capital 
equipment  at  Kwangyang  Bay  Industrial 

The  GOK  states  that  Article  110-3  of 
the  Local  Tax  ,^ct  exempted  POSCO 
from  the  two  percent  tax  on  immovable 
property  while  in  effect.  The  GOK 
further  notes  that  POSCO  was  not 
eligible  for  the  general  exemption  for 
companies  that  rf'locate  to  rural  areas. 
POSCO  states  that  it  benefitted  from  this 
law  betvv'een  19fi3  and  1987,  when  it 
was  acquiring  land  and  buildings  for  its 
Kwangyang  facility.  According  to 
POSCO,  the  exemption  expired  on 
December  31, 1987,  although  the  law 
was  not  formally  terminated  until  a  year 
later.  Since  1987,  POSCO  has  paid  tax 
on  all  acvjuisitions.  According  to  the 
GOK.  the  benefit  from  this  program  was 
immediate  since  the  tax  that  did  not 
have  to  be  paid  was  due  when  the 
property  was  acquired  The  GOK  further 
states  that  no  successor  laws  have  been 
passed  since  the  termination  of  this 
provision  that  confer  an  exemption  on 
POSCO  from  the  acquisition  tax. 

At  verification,  we  examined  the 
calculations  of  the  acquisition  tax  that 
would  have  been  paid  on  the  property 
acquired  between  1983  and  1987,  had 
POSCO  been  required  to  pay  it.  We  also 
examined  POSCO's  records  and 
determined  that  POSCO  has  paid  the 
acquisition  tax  on  ail  immovable 
property  since  January  of  1988.  Because 
this  tax  exemption  was  nonrecurring, 
there  was  no  benefit  during  the  POI. 

3.  Selective  Depreciation  Due  to 
Fevnluntion  of  Assets 

TERCL  Article  56-2  (Special 
Treatment  for  Revaluation  of  Assets  at 
the  Time  of  Going  Public)  allows  a 
company  that  is  making  an  initial  public 
offering  to  revalue  its  assets  without 
meeting  the  requirement  in  the  Asset 
Revaluation  Act  of  a  25  percent  change 
in  the  wholesale  price  index  since  the 
company's  last  revaluation.  Petitioners 
allege  that  the  GOK  has  administered 
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Article  56(2)  in  a  manner  that  provided 
specific  benefits  to  POSCO  with  rtspect 
to  its  1989  revaluation,  and  have 
submitted  data  concerning  the  size  of 
POSCO's  revaluation  relative  to  other 
companies  that  revalued  under  Article 
56(2).  Petitioners  maintain  that  this 
revaluation  has  allowed  POSCO  to 
declare  a  higher  amount  of  tax 
deductible  depreciation  than  it 
otherwise  would  have. 

We  initially  investigated  whether  the 
Korean  government  provided  POSCO 
with  a  specific  exemption  from  the 
requirements  for  asset  revaluation  by 
allowing  POSCO  to  revalue  in  1982  and 
1988/1989.  despite  the  fact  that  Korea's 
wholesale  prices  increased  by  only  5.09 
percent  in  the  interim — less  than  Oie 
required  25  percent.  Respondents 
provided  the  following  information, 
which  we  subsfc*^iuently  verified, 
concerning  TERCL  Article  56(2)  and  its 
application  to  POSCO's  revaluation. 

POSCO  was  partially  pri\'atized  in 
1988,  a  piocess  that  culminated  in  the 
listing  af  POSCO's  shares  on  the  Korea 
Stock  Exchange  on  June  10. 1988. 
Article  .56-2  was  enacted  on  November 
28. 1987.  and  applied  to  all  companies 
making  an  initial  public  offenng  from 
January  1. 1987  until  the  provision  was 
abolished  effective  December  31. 1990. 
The  GOK  notes  that  during  this  period 
316  companies  were  newly  listed  on  the 
Korea  Stock  Exchange,  of  which  207 
revalued  their  assets  under  Article 
56(2).  Pursuant  to  this  Article, 
companies  that  list«d  on  the  Korea 
Stock  Exchange  bet  vv^i:.  ,'::  ..dry  1, 
1987  and  December  31, 1988  (as  was  the 
case  with  POSCO)  had  until  December 
31, 1989  to  revalue  their  assets.  A 
company  that  listed  its  stock  after 
December  31, 1988  had  to  revalue  its 
assets  prior  to  being  listed  on  the  stock 
exchange.  The  GOK  argues  that  POSCO 
acted  in  accordance  with  this  provision 
because  it  listed  its  shares  in  June  of 
1988,  and  the  results  of  the  investigation 
report  on  its  revaluation  were  reported 
to  the  GOK  on  September  29, 1989. 

We  preliminarily  determined  that  the 
timing  of  ibe  re\aluaiioR  was  not 
granted  on  a  Sbiw.lue  basis,  due  to  the 
fact  that  companies  in  a  wide  variety  of 
industries,  e.g.,  fishing,  food  and 
beverages,  textiles,  leather  goods,  wood 
products,  chemicals,  petroleum,  and 
mineral  products,  among  others,  also 
r*.>vaiued  u.nder  TE.RCl  Article  56-2.  We 
stated,  howe%'er,  Ixiat  we  required 
further  information  concerning  the 
ri'.agnitudo  of  ihp  revaluation  and 
whef'her  the  methcxduloi^y  UM-d  ir.  the 
rt^valuation  was  paifonr.ed  m 
accordance  wuh  standard  Korean 
'3;x"unting  principles. 


From  the  infomict;:  n  av a  iable  on  the 
record,  it  appears  ti  u»  Ph  ;  .:  f )  did  not 
revalue  more  of  its  ft^s> ; ,  tr.nn  is 
generally  allowed  under  Korean  law. 
The  Asset  Revaluation  Act  allows  assets 
to  be  revalued  if  they  are:  (1)  Actually 
used  for  carrying  out  the  business 
purposes  of  the  company:  and  (2) 
capable  of  being  depreciated/amortized 
under  Korea's  tax  laws.  In  addition, 
non-depreciable/amortizable  assets 
purchased  on  or  before  December  31, 
1983,  may  be  rpvglued  only  once.  In  the 
case  of  POSCO  s  IHPQ  n  valuation,  the 
vast  majority  of  Lh.K  'e  >  >:  nation  surplus 
(the  newly  revalued  o.r.ount  of  assets 
subject  to  revaluation  minus  their 
former  value)  resulted  ftom  increases  in 
the  value  of  machinery  and  equipment. 
Revaluation  of  such  assets  is 
permissible  under  the  relevant  laws, 
and  there  is  no  evidence  that  'be  GOK 
intervened  to  allow  POSCO  to  revalue 
more  assets  than  other  firms  are  allowed 
to  revalue. 

After  verification,  petitioners 
submitted  additional  information 
indicating,  according  to  them,  that 
POSCO's  revaluation  may  have  been 
significantly  greater  than  that  of  the 
otlier  companies  that  revalued.  Because 
the  information  was  untimely,  we 
returned  it  but  requested  additional 
information  on  this  subject.  The 
additional  information  submitted  by 
petitioners  contained  data  on  the 
amount  of  asset-s  n  vh;.if-d  of  (Mily  45  of 
the  207  companies  ::.a'  revalued 
pursuant  to  TERCL  Ai;   ,ie  56(2). 
Furthermore,  it  was  not  clear  from 
petitioners'  data  which  companies 
revalued  pursuant  to  Article  56(2)  and 
which  revalued  in  accordance  with  the 
general  provisions  of  the  Asset 
Revaluation  Act.  Because  of  these 
shortcomings,  and  because  the 
information  was  submitted  too  late  in 
the  proceeding  for  us  to  verify,  we  can 
draw  no  conclusions  with  respect  to  the 
relative  benefit  derived  by  POSCO  from 
this  program. 

Accord  '*;!.    ■.v*^  f*^ affirm  our  holding 
that  POSCO  was  no!  provided  with  a 
selective  exempt  ijr.  from  the  25  percent 
requirement  in  the  Asset  Revaluation 
Act.  In  addition,  we  determine  that  the 
GOK  did  not  provide  preferential 
treatment  to  POSCO  concerning  the 
method  of  the  revhluatic;.  Since  there 
is  no  evidence  of  de  iw"  (  r  dp  facto 
selectivity  concen.; Kg  iw-'  t;   angof 
POSCO's  revaluation  under  TERCL 
Article  56(2)  or  the  method  of  POSCO's 
revaluation  under  the  Asset  Revaluation 
Act,  we  determine  that  this  program  is 
not  counter\ai'ab!p 


4.  Tax  Reserves  and  Credits 

Pxirsuant  to  §  355.39  of  our 
regulations  (subsidy  practice  discovered 
during  investigation  or  review),  on 
February  11, 1993,  we  asked 
respondents  for  information  concerning 
the  receipt  and  selectivity  of  the 
following  tax  programs;  reserve  for 
technology  development,  reserve  for 
investment,  reserve  for  overseas 
investment  loss,  investment  tax  credit, 
reserve  for  business  rationalization,  and 
the  legal  reserve. 

Witii  the  exception  of  the  reserve  for 
investment  (discussed  above  as  a 
counterva liable  subsidy),  we  found  no 
evidence  at  verification  that  these  tax 
programs  are  not  used  by  a  wide  variety 
of  industries.  Therefore,  we  determine 
that  these  programs  are  not  selectively 
provided  to  the  steel  industry. 

C.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  flat-rolled  steel 
products: 

1.  Tax  Incentive  for  a  Factory  Located 
in  an  Agricultural  and  Industrial  Area. 

2.  Special  Depreciation  as  a  Tax 
Deductible  Cost  Contingent  on  Exports. 

3.  Export  Credit  from  the  Elxport- 
Import  Bank  of  Korea. 

n  P-fvt:r.i,'Ti,v  !>,iP!-n;'r."d  Not  To  Exist 

Vve  ueterriiiiie  llial  lim  following 
programs  do  not  exist: 

1.  Preferential  Port  Charges — Iron  and 
Steel  Industry  Rehabilitation  Order. 

2.  Preferential  Utility  Rates — Iron  and 
Steel  Industry  Rehabilitation  Order. 

3.  Insurance  Benefits. 

Critical  Circumstances 

On  March  16, 1993,  we  published  our 
preliminary  negative  critical 
circumstances  determinations  (58  FR 
14200).  We  found  that  critical 
circumstances  did  not  exist  with  respect 
to  hot-rolled  carbon  steel  flat  products, 
corrosion-resistant  carbon  steel  flat 
products,  and  cut-to-iength  plate, 
because  the  export  subsidies  for  all 
three  classes  or  kinds  were 
preliminarily  determined  to  be  de 
minimis.  There  was  no  allegation  of 
critical  circumstances  regarding  cold- 
rolled  carbon  steel  flat  products. 

We  have  not  receiveo  comments  from 
any  interested  p&rty  concerning  our 
preliminary  critical  circumstances 
determination,  and  no  information  has 
since  been  submitted  for  the  record  that 
would  alter  our  determination.  Further, 
as  in  the  preliminary  determinations, 
we  find  that  the  export  subsidies  for 
each  class  or  kind  are  de  minimis. 


37352 


Federal  Register  /  Vol    58,  No.  130  /  Friday.  July  9.  1993  /  Notices 


UMI 


Accordingly,  we  determine  that  critical 
circumstances  do  not  exist  with  rHspe<:t 
to  any  of  the  classes  or  kinds  of 
merchandise  covered  by  these 
Investigations  , 

Vehficntion 

In  accordance  with  section  776(b!  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  includio;^ 
meeting  with  government  and  company 
officials,  exammation  of  reievarit 
accounting  records,  and  examipaiion  of 
original  scarce  documents  We  also  met 
independently  with  representatives  of 
six  bank  and  non-bank  financial 
institutions  and  one  academic 
institution.  Oar  venfication  results  nr^ 
outlined  tn  detail  in  the  public  versions 
of  the  venfication  reports,  which  are  on 
file  in  the  Central  PtK:ords  Unit  .Room 
B-099  of  the  Main  Commerce  Building). 

Suspension  ofUquidjUon 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  US.  Customs  Service  to 
suspend  liquidation  of  ail  entries  of 
certain  steel  products  from  Korea  that 
were  entered,  or  withdra'-vn  from 
warehouse,  for  consumption  on  or  after 
December  7,  1992,  the  Jate  of 
pubhcation  of  cur  preiinnnan,' 
determinations  in  the  Federal  Register. 
These  final  countervaiunj^  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tanff  Act  of  ls64  (section 
705i3j(l)  of  the  Act), 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury,  Therefore,  we  instructed  the  U.S. 
Customs  Servica  to  discontinue  the 
suspension  of  hquidation  on  the  subject 
merchandise  entered  on  or  after  April  6. 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7,  1992,  and  Apnl  6.  1993. 
We  will  reinstate  suspension  of 
liquidation  under  section  705(d)  cf  tiie 
Act,  if  the  International  Trade 
Commission  (ITC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 


Country  Wide  Ad  Valorem  Rate — 4  64% 

Ortain  aild-Rolled  Carbon  Steel  Flat 
Prtxiucts 
Qiuntry-Wide  Ad  Valorem  Rate — ,3  76% 
Certain  Qjrrosion-Resistant  Carbon  Steel  Flat 
Pnxiucts 
&untr\-Wide  Ad  Valorem  Rate— 2  34% 
Ortam  Cut  To  Length  Girbon  Steei  Plata 
Country-Wide  Ad  Valorvm  Rate— 3.46% 

!TC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  FTC  of  our 
determinations  In  addition,  we  are 
making  available  to  the  ITC  a  i  i 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Impoii 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If.  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  countervaiUng  duties  on  entries 
of  certain  steel  products  from  Korea. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APOJ 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355  34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d))  and  19  CFR 
35S.20(a)(4). 

Dated:  June  21, 1993. 
loseph  A  Spetrini, 
Acung  Assiitant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-15635  Filed  7-«-93;  8:45  am] 
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Rnal  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  IMexico 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9,  1993. 

FOn  FUFTTHER  INFORMATION  CONTACT: 

Norb<>rt  Gannon,  Thomas  McGinty,  or 
Sarah  Givens,  Office  of  Countervailing 
Compliance,  U.S.  Department  of 
Commerre,  room  3099,  14th  Street  and 
Constitution  Avenue,  NW  ,  Washington. 
DC  20230;  telephone  (202)  482-2786. 

Final  Determinations 

The  Dt'part.ment  determines  that 
benefits  which  constitute  subsidies 
within  \iie  meaning  of  section  701  of  the 
Tariff -\ct  of  1930,  as  amended  (the  Art] 
are  being  provided  to  manufacturer>, 
producers,  or  exporters  m  Mexico  r'f 
certain  steel  products.  For  inforn:.-iuon 
on  the  estimated  net  subsidies,  please 
see  the  Suspension  of  Liquidation 
section  of  this  notice 

Case  History 

Since  the  publication  of  the 
preliminary  deterninations  (57  FR 
57813  (December  7,  1992i),  the 
following  events  have  occurred. 

On  December  18,  1992,  we  issued 
supplemental  questionnaires  to  the 
COM,  AHMSA,  and  IMSA.  On  January 
11,  1593,  we  received  responses  from 
the  COM,  AHMSA.  and  IMSA,  and  on 
February  8,  1993,  we  initiated  an 
investigation  into  AI-LMS.*.'s 
equityworthiness  in  1990  and  1991. 

On  March  8,  1993,  we  published  in 
thie  Federal  Register  a  notice  postponing 
the  find  determ.inations  in  these 
investigations  in  accordance  with  the 
postponement  of  tha  final 
determinations  in  the  companion 
antidumpi.Tg  duty  investigations  (58  FR 
12935). 

We  verified  the  information  used  in 
making  our  preliminary  determinations 
and  the  responses  received  on  January 
11,  1993,  from  March  22  through  April 
2.1993. 

On  April  6,  1993,  we  terminated 
suspension  of  liquidation  of  all  entries 
of  the  subject  mercJiandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see.  Suspension  of 
Liquidation  section,  of  this  notice). 

Parties  submitted  case  and  rebuttal 
briefs  on  May  6,  1993.  and  May  10, 
1993,  respectively.  The  Genera!  Issues 
hearing  was  held  on  May  5  and  6.  1993 
The  Mexican  country-specific  hearing 
was  held  on  May  12,  1993, 
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Scope  of  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"'  of  merchandise,  as 
defined  in  the  Scope  Appendix  that  is 
attached  to  Final  Affirmative 
Countervailing  Duty  Determination 
Certain  Steel  Products  from  Austria 
Those  two  "classes  or  kinds"  of 
merchandise  are:  (1)  Certain  corro^iion- 
resistant  carbon  steel  flat  products  and 
(2)  certain  cut-to-lenglh  carbon  steel 
pla'e.  Comments  regarding  the  scope  of 
these  investigations  including 
comments  on  American  Goods  Returned 
arid  Grade  E  sheet  are  addressed  m  the 
Scope  Appendix. 

Injury  Test 

Berause  Mexico  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  materially 
injure,  or  threaten  material  injury  to, 
U.S.  industries.  On  August  21, 1992,  the 
ITC  preliminarily  determined  that  there 
is  a  reasonable  indication  that  industries 
in  the  United  States  are  being  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  from  Mexico 
of  the  subject  merchandise  (57  FR 
38064,  August  21,  1992). 

Fpspondents 

The  GOM  is  a  respondent  for  each 
I  iass  or  kind  of  merchandise  subject  to 
thiese  investigations.  The  following  is  a 
list  of  the  selected  respcmdent 
companies  for  each  class  or  kind  of 
merchandise  subject  to  these 
investigations: 

Certain  Corrosion-Resistant  Carbon  Steel  Fiat 
Products: 
Industrias  Monterrey.  SA  de  CV  (IMSA) 
Hoialata  y  Lamina,  SA  de  CV  (HYLSA) 
Oj.iain  Cut-To-Lpnj?'h  Carbon  Steel  Plate: 
Altos  Homos  ae  .Mexico,  SA  de  CV 
(AHMSA) 

Use  of  Best  Information  Available  for 
m'LSA 

Section  776(c)  of  the  Act  rt-quires  the 
Department  to  usa  the  best  information 
available  (BLA)  "whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
produce  inform.etion  requested  in  a 
timely  m.anner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation  "   ■>   * 

One  of  the  compfinies  m  these 
investigations.  K'l'LS.*^,  submitted  a 
letter  to  the  Department  on  Octot>f  r  "■ 
1992,  stating  tha*  -t  would  not  be 
responding  to  the  Department's 
questionnaire.  On  October  5,  1992,  we 
also  received  the  C-OM's  response  which 
contained  lim.ited  inforrr.aticn,  regarding 


prosxams  from,  whirJi  petiticners  alleged 
H^tSA  had  bi^nefited 

On  November  18,  1992.  we  sent  e 
letter  to  the  GOM  informing  them  Uidt 
m  cases  where  the  government  responds 
on  behalf  of  a  non-responding  company, 
we  Will  use  the  government's  response 
to  the  extent  that  it  serves  to  establish 
non-use  of  certain  programiS  bv  the 
company  and  to  the  extent  that  i;  serves 
to  establish  that  cenain  programs  used 
by  the  company  are  not  counter. ailsM" 
because  they  are  not  limited  to  a 
speci.^ic  enterprise  or  indusirv,  tt  k*: ';:;■' 
of  enterprises  or  industries  [^  e    iioiv 
specific  programs)  The  letter  st::n,-,i  *:-;:j; 
our  use  of  the  GOM's  response  in  those 
two  respects  would  be  contingent  upon 
the  GOM's  certihcation  that  non-use 
and  non-spedficity  could  be  verified 
entirely  from  government  books  and 
records.  We  requested  that  the  GOM 
respond  to  this  letter  with  any  pertinent 
information  regarding  programs  under 
investigation  and  H'YLSA's  non-use  of 
such  programs. 

Based  on  the  GOM's  November  23, 

1992,  response  to  otir  letter,  we  gave  the 
GOM  an  opportxmity  to  provide 
evidence  at  verification  of  non-use  of 
the  following  programs:  FOMEX, 
CEPROFIs,  Nafinsa  Debt  Forgiveness, 
Nafinsa  Short-terra  Loans,  and  Banobras 
Line  of  Credit.  Based  on  information 
included  in  the  GOM'S  January  22, 

1993,  letter,  the  Department  also  agreed 
to  examine  evidence  of  the  non- 
coimtervailability  of  H'YLSA's  debt 
restructuring,  The  GOM  did  not, 
however,  schedule  any  verification 
meetings  concerning  this  restructiuing. 

In  a  March  5, 1993.  letter  to  the  GOM, 
the  Department  informed  the  GOM  that, 
because  it  had  not  scheduled  any 
meetings  to  verify  the  non- 
countervailability  of  HYLSA's  debt 
restructuring,  we  did  not  intend  to 
verify  that  program.  In  the  same  letter, 
we  also  decUned  the  GOM's  request  to 
examine  the  PITEX  program  with 
respect  to  HYLSA  because  their 
November  23, 1992,  questionn«iire 
response  did  not  state  that  HYLSA  did 
not  use  PITEX,  and  because  the  GOM 
did  not  provide  any  new  evidence  with 
respect  to  the  countervailabiUty  of  the 
FITLX  program. 

Ba.sed  on  the  GOM's  questionnaire 
response  with  respect  to  the  non-use  by 
fHLSA  of  alleged  countervailable 
programs  and  our  verification  of  that 
response,  we  determine  that  H'YLSA  did 
not  use  five  countervail  a  L,e  programs 
during  the  period  of  investigation. 
ThPSB  are 

1  FOMEX. 

2  CEPhOFIs. 

3  Nafinsa  Debt  Forgiveness; 

4  Nafinsa  Sh  Trtterm  Loans;  and 


5.  Banobras  Line  of  Credit. 

For  the  remaining  programs  (except 
for  those  programs  ;:  r  nrr  A.HKiSA-or 
IMSA-specifir).  we  ti,'.\i-  i.v-d  blA 
because;  (:  ■  The  CX)M  ;■'.  i  ::.,-t  establish 
non-use;  c  12'  !hp  (a„JM  did  not 
establish  r   n  spe-afictx   We  have 
applied  BlA  to  tt^ese  programs 
individual-^   F  r  purposes  of  clarity,  we 
have  diviied  n  ,'  t ;  ri  lication  of  BlA  into 
two8ectic;<^     ;    ri .  sa-specific 
pro-ams      '-    :  ih'  equity  infusions 
f^f,iri  the  CX)M  a.'id  fieri'  restructuring 
agreements);  and  12)  other  government 
programs;  (i.e.,  FONEI,  Bancomext  pre- 
export  financing,  Bancomext  import 
financing,  Nafinsa  long-term  loans, 
Nafinsa  loan  guarantees,  Nafinsa  Fonei- 
like  financing,  IMIS,  PITEX,  accelerated 
depreciation  allowance,  and  Article  15 
and  94  loans). 

Where  available,  we  used  petitioners 
program-specific  BlA  information  taken 
from  either  the  original  petition  or 
petitioners'  November  10. 1992, 
submission.  We  have  reviewed 
petitioners'  calculations  and  determined 
that  they  are  methodologically 
reasonable.  Data  used  in  these 
calculations  are  supported  by 
information  reasonably  available  to 
petitioners.  For  programs  (except 
PITEX)  where  petitioners  did  not 
provide  information,  we  have  used  the 
higher  of  either  (1)  The  rate  calculated 
for  that  program  in  these  final 
determinations,  or  (2)  the  highest  rate 
calculated  for  that  program  in  any 
previous  final  determination  in  a 
Mexican  investigation  or  review.  For 
PITEX,  we  have  reviewed  all  of  the 
arguments  and  consider  that  the  highest 
rate  calculated  in  any  previous  final 
determination  is  aberrational  and 
therefore  inappropriate  for  use  as  a  BLA 
rate.  Instead,  we  have  chosen  the 
highest  non-aberrational  rate  for  PITEX 
in  any  previous  final  determination. 
(For  a  further  discussion  on  the 
Department's  selection  of  the  BIA  rate 
for  PITEX,  see,  the  Interested  Party 
Comments  section  of  this  notice.) 

The  Department  was  unable  to  find  a 
prior  rate  for  three  programs  where 
petitioners  did  not  provide  any 
information:  FONEI-like  Nafinsa 
financing,  Nafinsa  loan  guarantees,  and 
accelerated  depreciation  allowance. 
While  these  programs  are  not  used  by 
either  of  the  responding  companies  in 
these  investigations,  the  GOM  provided 
no  evidence  that  HYLSA  either  did  not 
use  these  programs,  or  that  they  are  not 
countervailable.  In  our  prehminary 
determinations,  the  Department 
requested  comments  regarding  possible 
BLA  rates  for  these  three  programs. 
Because  (1)  we  have  not  received  any 
such  comments;  (2)  the  Department  has 
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not  found  use  of  these  programs  In  any 
previous  Mexican  case;  and  (3)  we  have 
no  other  Lnformalion  on  the  record  from 
which  to  derive  or  calculate  rates  for 
these  programs,  we  are  assigning  as  BL'V 
to  each  of  these  programs  a  rate  of  0  50 
percent  ad  valorem.  It  is  appropnate  t  j 
assign  a  rate  to  each  of  these  programs 
because  the  COM  was  provided  wsth  a:i 
opportunity  to  demonstrate  non-use  or 
non-countervailability  of  these 
programs.  Since  the  GOM  chose  nut  to 
provide  that  information,  the 
[Apartment  has  no  choice  but  to  assume 
t.'idt  the  programs  are  countervai labia 
a".d  are  used  by  HYLSA,  Given  that,  as 
F'lA.  we  are  assuming  countervailahiiity 
Hr.d  use,  it  is  appropriate,  absent  a,'^y 
•:  her  information  on  the  record,  to 
?;.'ply  a  rate  that  is  above  ds  minimis  to 
nAch  of  these  programs. 

Where  the  Department  has  chan>{«d 
Its  methodology,  as  discussed  in  this 
notice  and  the  Gen-aral  Issues  Appendix 
that  IS  described  m  the  General  Issues 
section  of  this  notice,  we  have  adjusted 
neither  the  petitioners'  nor  the 
prehminarv'  determination  calculations. 
Notwithstanding  our  view  that  the 
methodological  changes  described  in 
this  notice  and  the  General  Issues 
.\ppendix  represent  the  most  accurate 
and  appropnate  methods  for  identifying 
».nd  measuring  the  types  of  subsidies  at 
issue  in  these  investigations,  we  do  not 
believe  it  is  necessary  to  reconfigure  the 
methodological  assumptions  underlying 
the  petition  or  preliminary 
determinations  for  purposes  of  applying 
BIA  The  petitioners'  allegations  and  the 
Department's  preliminary 
determinations  were  calculated  on  the 
basis  of  methodologies  which  were 
accepted  as  legitimate  and  reasonable  at 
the  time  the  allegations  or 
determinations  were  made  Since  BIA 
need  not  represent  the  most  accurate 
information,  but  rather  is  merely  a 
cnoice  of  information  available  on  the 
record  of  the  investigation,  we  have 
determined  that  modifir^ation  of  BIA 
rates  to  reflect  new  methodological 
thinii-ing  is  unwarranted. 

The  overall  rate  for  HYLSA  is  47.84 
percent  The  program-by-prograra  BIA 
rates  for  HYLSA  are: 


UMI 


HYLSA-specjfk:  Programs 

a.  1987  Equity  in<us«>ns,  d^t  r»- 
stactufing  agf9«ments  

OV^et  Programs: 

a  FONEI  

b  Bancomaxi  pfa-axpcxi  financ- 
ing   

:  Bancomext  inpoft  financing  ... 

d.  Nafinsa  torg-term  loans  

8.  IMIS     

f  P1TEX   „ 


Percent 


31  64 

0.14 

0.11 
0.07 
1.05 
0.24 

11  85 


g  AjDcie  '5  and  94  loans  

f^   fONE'Kke  Nafinsa  financjng 

!  Nahnsa  loar^  guarantees 

I  Accaierated  cJepfsoatton  

Totaf  


Percent 


1.24 
0.50 
050 
050 
47  84 


We  includwi  iryLSAs  BIA  rate  when 
calculating  the  countrywide  rate  for 
certain  corrosion  resistant  carbon  steel 
flat  products  on  each  program.  We 
weighted  the  ad  valorem  subsidy 
received  by  each  firm  s  share  of  exports 
to  the  United  States  using  the  export 
statistics  for  HYLSA  provided  by  the 
GOM  The  rates  for  all  programs  were 
then  summed  to  amve  at  a  country- 
wide rate.  In  accordance  with  19  CFR 
355.20(d),  we  then  compared  each 
company's  individual  rate  to  the 
country-wide  rate  to  determine  whether 
the  rate  for  either  of  the  compani'js 
involved  In  these  investigations  was 
significantly  different  from  the  country- 
wide rate.  H'YLSA's  rate  was 
significantly  different.  Therefore, 
HYLSA  is  assigned  its  own  company- 
specific  ad  valorfm  BIA  rate,  and  its 
rate  is  not  included  in  the  rate  listed  at 
the  end  of  each  program  section  below 

Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification  and  comments  by  mterested 
parties,  we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervaihng  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  general  in  nature.  These  include 

Allocation  Issues; 

Denominator  Issues; 

Equity  Issues; 

Prepension  Program  Issues; 

Privatization  Issues;  and 

Restructuring  Issues. 
The  comments  submitted  by 
interested  parties  concerning  Lhese 
issues,  in  both  the  general  issues  case 
briefs  and  rebuttal  bnefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
bom  Austria  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsidies  (the  penod  of 
investigation  (POI))  is  the  calendar  vear 
1991. 


Calculation  of  a  Country-Wide  Rate 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  on  each 
program  for  each  class  or  kind  of 
merchandise.  This  rate  comprised  the 
ad  valorem  benefit  received  by  each 
firm  weighted  by  each  firm's  share  of 
exports  to  the  United  States.  The  rales 
for  all  programs  were  then  summed  to 
arrive  at  a  country-wide  rate  for  each 
class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355  20(d),  for 
each  class  or  kind  of  mercl.andise,  we 
compared  the  totol  ad  vahrpm  subsidy 
received  by  each  firm  to  the  country- 
wide rate  for  all  programs.  Since 
AHMSA  is  the  only  company  subject  to 
the  certain  cut-to-length  carbon  steel 
plate  investigation,  its  rale  represents 
the  country-wide  rate  for  that  class  or 
kind  of  merchandise.  For  the 
investigation  concerning  certain 
corrosion-resistant  carbon  steel  Cat 
products,  the  rate  calculated  for  IKISA 
represents  the  country-wide  rate 
because  HYLSA's  BL\  ra'e  was  found  to 
be  significantly  different  from  the 
countr>--wide  rate.  HYXS.\  received  its 
own  individual  company  rate  and  was 
removed  from  the  calculation  of  the 
countr\'-wide  rate  which  was  then 
recalculated  using  the  rate  of  the 
remaining  corrosion-resist.mt  producing 
firm  under  investigation,  LMSA.  The 
countr>'-wide  rates  will  La  assigned  to 
all  other  manufacturers,  producers,  and 
exporters  of  each  respective  class  or 
kind  of  merchandise. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

Equityworthiness 

The  Department  has  consistently  held 
that  government  provision  of  equity 
does  not  per  se  confer  a  subsidy.  As 
outlined  in  the  Equity  section  of  the 
General  Issues  .Appendix,  government 
equity  infusions  bestow  a 
countervailable  benefit  only  when 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
based  on  financial  information 
presented  in  the  petition,  the 
Department  initiated  an  equityworthy 
investigation  of  AHMSA  for  the  years 
1977  and  1979  through  1987.  After 
publication  of  the  preliminary 
determinations,  the  Depart.ment 
expanded  the  equityworthy 
investigation  to  include  1990  and  1991. 
This  decision  was  made  in  accordance 
wilti  the  Department's  regulations 
which  state  that  "[i]f  during  an 
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investigation  or  an  administrative 
review  the  Secretary  discovers  a 
practice  which  appears  to  provide  a 
siibsidy  with  respect  to  the  merchandise 
and  the  practice  was  not  alleged  or 
examined  in  the  proceeding,  the 
Sef-^retary  will  examine  the  practice  if 
the  Secretarv'  concludes  that  sufficient 
t:nie  remains  before  the  scheduled  date 
for  the  Secretar>-'s  final  determination  or 
final  rasults  of  review."  Sea.  19  CFR. 
35.5  39(e):  and  see.  Memorandum  to 
Joseph  A.  Spetrini.  Acting  Assistant 
Secreterv'  for  Import  Administration 
from  Barbara  E  Tillman.  Director  OTue 
of  Countervailing  Compliance,  end  CXT) 
Teami  (February  8,  1993),  which  is  on 
Hie  m  the  Central  Records  L'n;t  (Room 
B-099  of  the  Main  Commerce  Buildipg). 
Ln  our  preliminary  determinations,  we 
found  AHMSA  to  be  eqiiityworthy  in 
1977  and  unequityworthy  from  1979 
through  1987.  See,  Memorandum  to 
Managem.ent.  from  Norbert  O.  Gannon 
November  27,  1992),  the  public  version 
of  V,  hich  is  on  file  in  the  Central 
Re-  ords  Unit  (room  B-099  of  the  Main 
Com.merce  Building),  After  considering 
ail  comments,  we  fmd  no  reason  to 
i  hange  that  finding  for  these  final 
de'ermmations.  Additionally,  we  find 
AHMSA  unequityworthy  for  the  years 
1  ,."90  and  1991,  See,  Memorandum  to 
Barbara  E.  Tiliman,  from  Norbert  O. 
Gannon  (June  21,  1993),  a  public 
version  of  which  is  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Comm.erce  Building). 

Creditworthiness 

Petitioners  alleged  that  AH]v!S,\  was 
ur.croditworthy  during  1977  and  from 
1979  through  1967,  and  that  any 
subsidy  calculation  for  long-terra  loans 
made  during  those  years  should  include 
a  n^ik  prem.ium.  The  Department 
initiated  on  and  reviewed  AHMSA  s 
creditworthiness  for  tlie  years  1983 
tilrough  1987,  Based  on  the  information 
on  the  record,  we  determine  that 
/vHMSA  was  creditworthy  in  1987,  and 
uncreditworthy  in  each  year  daring  the 
period  1983  through  1986,  (For  a  more 
detailed  discussion  of  the 
creditworthiness  analysis,  see. 
Memorandum  to  Barbara  E,  Tillman, 
from  Norbert  O,  Gannon  (fune  21,  19931, 
a  public  version  of  which  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commiorce  Bu,ilding), 

Because  we  have  found  AHMSA  to  b'- 
uTcCreditworthy  in  each  yeai  during  ttie 
period  1983  through  1986,  we  have  u«»d 
as  our  discount  rate  for  equity  :nfus:ons 
and  grants  the  rate  for  loans  to 
uncreditworthy  companies  which  is 
discussed  in  the  Discount  Rate  section 
of  this  notice.  (See,  Final  Affinnative 
Counter^-ailing  Dutv  Detormanation: 


New  Steel  Rail,  Except  Light  Rail,  from 
Canada.  54  FR  31991  (August  3, 1989); 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Com.men!s,  54  FR  23366  (May  31. 
198Cij,  (Proposed  Krg-ulations), 
355.44(b)t6j(iv)j.  Because  the  COM  did 
not  provide  any  long-term  benchmark 
information  or  a  prime  interest  rate,  we 
are  using  a  short-term  Costo  Porcentual 
Promiedio  (CPP)  based  rate  as  a  proxy  for 
both  the  highest  long-term  rate  and  the 
pr;me  rate  in  the  risk  premium 
calc  ulation.  (For  a  description  of  the 
CPP  and  our  calculation  of  the  CPP- 
based  rate,  see,  the  EKscount  Rate  of  this 
notice;  see  also.  Proposed  Regulations, 
§  355.44(b)(6)(iv)(A)(3).)  None  of 
AHMSA's  coimtervailable  long-term 
loans  were  received  by  AHMSA  during 
the  years  that  we  have  determined 
AHMSA  to  be  uncreditworthy; 
therefore,  we  have  not  added  a  risk 
premium  to  the  benchmark  used  in  any 
of  AHMSA's  long-term  loan 
calculations. 

Privatization 

In  November  1991,  the  COM  sold  all 
of  its  owmership  interest  in  AHMSA. 
Prior  to  privatization.  AHMSA  was 
almost  entirely  owned  by  the  COM. 
Since  November  1991,  the  COM  holds 
no  stock  in  AHMSA. 

In  these  final  determinations,  we  have 
decided  that  a  portion  of  the  price  paid 
for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies.  We  then  reduced  the  benefit 
streams  for  each  of  the  prior  subsidies 
by  the  ratio  of  the  repayinent  amount  to 
the  net  present  value  of  all  remaining 
benefits  from  those  prior  subsidies  at 
the  time  of  privatization.  A  farther 
explanation  of  the  Department's 
determination  of  privatization  and  these 
calculations  can  be  found  in  the 
Privatization  section  of  the  General 
Issues  Appendix.  The  subsidies 
allocated  to  the  POI  for  AHMSA  reflect. 
where  appropriate,  the  application  of 
the  privatization  methodology. 

Hyperinflation  Methodology 

According  to  information  provided  by 
the  Q3M,  Mexico  was  h>'perinnationary 
du.nng  the  vears  1983  through  1988.  In 

accordance  with  past  practice,  if  a 
tountrv  IS  found  to  be  hyperinflationary 
and  companies  m  the  country  adjust  for 
inflation  m  their  financial  statements  (as 
is  done  by  AHMSA),  the  Department 
will  make  adjustments,  where 
necessary,  to  account  for  hyperinflation 
in  the  benefit  calculations. 


Because  Mexico  was 
hyperinflationary  during  only  a  portion 
of  the  past  1 5  years  (the  number  of  years 
the  Department  reaches  back  to  gather 
information  on  non-recurring  subsidies), 
indexing  for  the  entire  period  or 
converting  the  amount  of  the  infusions 
into  dollars  at  the  time  of  infusion  (i,e. 
doUarization)  for  use  in  our  calculation 
would  inflate  the  benefit  from  these 
infusions  by  adjusting  for  non- 
hyperinflationary  as  well  as 
hyperinflationary  periods.  In  the 
preliminary  determinations,  we 
adjusted  the  grant  allocation 
calculations  for  pre-hyperinflationary 
infusions  once  the  benefit  stream 
entered  the  hyperinflationary  period. 
Adjustments  for  hyperinflation  were 
made  to  the  benefit  stream  during  each 
year  of  hyperinflation  and  stopped  once 
the  benefit  stream  reached  the  end  of 
the  hyperinflationary  period. 

We  nave  reexamined  the 
hyperinflation  methodology  used  for  the 
preliminary  determinations  and  have 
determined  that  for  calculating  the 
benefit  from  equity  infusions  and  non- 
recurring grants,  a  loan-based 
methodology  more  accurately  reflects 
the  effects  of  hyperinflation.  The 
methodology  we  have  used  assumes 
that,  in  lieu  of  a  government  equity 
infusion/grant,  a  company  would  have 
had  to  take  out  a  15-year  loan  that  was 
rolled  over  each  year  at  the  prevaihng 
nominal  interest  rates,  whidi  for 
purposes  of  our  calculation  were  the 
CPP-based  interest  rates  discussed  in 
the  Discount  Rate  section  of  this  notice. 
The  benefit  in  each  year  of  the  15-year 
period  equals  the  principal  plus  interest 
payments  associated  with  the  loan  at  the 
nominal  interest  rate  prevailing  in  that 
year. 

Since  we  have  assumed  that  the 
infusion/grant  was  equivalent  to  a  15- 
year  loan  at  the  current  rate  in  the  first 
year,  a  14-year  loan  at  current  rates  in 
the  secona  year  and  so  on,  the  benefit 
stream  will  be  0  in  year  16,  just  as  with 
the  Department's  grant  amortization 
methodology.  Because  nominal  interest 
rates  are  used,  the  effects  of  inflation  are 
already  incorporated  into  the  benefit. 

This  methcKlology  recognizes  that, 
absent  doUarization  of  the  subsidy, 
there  is  no  way  given  the  hyperinflation 
in  1983-88  to  (1)  preserve  a  declining 
balance  in  the  benefit  stream,  and  (2) 
reflect  accurately  the  effects  of 
hyperinflation.  The  methodology  we 
have  used  in  these  investigations 
recognizes  that  in  a  hyperinflationary 
environment,  asset  appreciation  due  to 
inflation  can  often  outweigh  normal 
asset  depreciation  and  cause  benefits  in 
some  years  to  be  higher  than  in  previous 
years. 
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Grant  Methodology 

The  Department's  methodology  for 
calailating  the  net  subsidy  rate 
attributable  to  grants  is  discussed  m  the 
Allocation  section  of  the  General  Issues 
Appendix.  In  the  case  of  Mexico  we 
have  modified  this  grant  meLhotioiugy  to 
ad)ust  for  h>-perinflat)on.  These 
hypennflation  adjustments  are 
explained  m  \iie  Hypennflation 
Methodology  section  of  this  notice. 

Discount  Rate  | 

In  order  to  establish  the  discount  rate 
for  aliocating  grants  and  certain  equity 
infusions  ever  time  and  tne  benchmark 
ra'!f»>.  'o'  cah-uUtmg  t^he  benefits  from 
co'x^ierva..aDie  loans,  we  requested  the 
fuliowmg  information  from  the  COM: 
(1)  The  national  average  cost  of  l')ri^- 
term  fixed-rate  debt.  (2|  the  ui'-iouil 
average  long-term  vanabie  inter«*st  rate 
in  Mexico,  (3)  the  national  interest  rate 
analogous  to  the  U.S.  "prime  rate,"  and 
;4)  the  highest  long-term  fixed  or 
vanabie  interest  rate  r.nmmonly 
available  to  firms  in  Mexico.  The  COM 
responded  that  it  either  has  no  data  on 
tnese  interest  rates  or  th-'v  simply  do 
not  exi!rt.  The  COM  does  state,  however. 
that  a  close  proxy  to  a  national  average 
interest  rate  is  the  Costo  Pcrcentual 
Promedio  (CPP),  which  is  the 
percentage  cost  of  funds  for  banks. 

Because  the  COM  could  not  provide 
any  information  about  the  rates 
mentioned  above,  we  turned  to  what  we 
consider  to  be  the  most  appropriate  rate 
for  use  in  the  calc-L-lation.  See,  Proposed 
Regulations,  §  355  49fb)(2)(iil).  In  past 
Mexican  cases,  we  have  u<wd  the  CPP, 
a  shon-l^nn  rate  represeri-.rik  '/le 
percentage  cost  of  r.^nds  for  banks,  as 
the  baiiS  for  caj''"ulat;ng  the  most 
appropriate  benchmark  or  discount  rate 
fur  us«5  in  our  calculations  For  those 
years  in  which  there  were  grants  and 
equity  infusions  and  for  wnich  the 
Department  had  previously  calculated  a 
Of  nchmark  interest  rate  in  a  prior  case, 
we  used  the  rates  calculated  in  those 
cases  [see.  e  g  ,  Final  Results  of 
Countervailing  Duty  Administrative 
Review  Port^elain-on-SitHii  Cookingware 
from  Mexico,  56  PR  2f,0r>4  June  6,  1991, 
FLnal  Results  of  Countervailing  Duty 
Administrative  Review  Ci^ramicTile 
from  Mexico,  57  FR  24247,  June  8. 1992, 
Funal  Results  of  Countervailing  Duty 
Administrative  Review  Certain  Textile 
Mill  Products  from  Mexico,  56  FR 
12:'5,  March  22.  1991),  For  those  vears 
in  which  there  were  giants  or  eqinty 
infusions  where  no  oenchmark  rates 
have  been  calculated  in  pnor  La.'.***-,  we 
have  converted  the  CPP  rate  into  a 
discount  rate  using  the  standard  formula 
that  has  betin  used  in  past  .Mexican 


cases  (See.  Finai  Results  of 
Countervailing  EXity  Administrative 
Review:  Porcelain -on-Steel  Cookingware 
from  Mexico,  57  FR  562.  January  7. 
1992).  We  also  used  this  rate  as  the 
benchmark  interest  rate  for  all  long-term 
peso  denominated  loans  (see,  section  on 
various  loan  programs  in  this  notice) 

If  a  company  was  uncreditworthy  in 
the  year  in  which  the  grant  was 
approved,  we  added  a  nsk  premium  in 
accordance  with  §355.44ibjl6j(ivj  of  the 
Proposed  Regulations. 

A.  Program*  Determined  To  Be 
Countervaiiabie 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  cefain  steel 
products  under  the  following  prr-srams: 

1.  COM  Equity  Infusions  (AHMSAj 

The  GOM  made  equity  infusions  m 
AHMSA  In  1977.  each  year  from  1979 
through  1987. 1990.  and  1991   Shares  cf 
common  stock  were  issued  for  all  of 
these  infusions  and.  according  to  GOM 
officials,  these  infusions  were  made 
annually  as  part  of  the  Govern  nipnts 
budgetary  process  as  per  the  Federal 
Law  on  State  Companies  At  the  time  of 
these  investments,  AHMSA  was  almost 
entirely  (97  to  99  percent)  a 
government-owned  company;  a  small 
jjercentage  of  stock  was  held  by  private 
investors. 

As  described  in  the  Equitywonhiness 
section  of  this  notice,  we  found  AHMSA 
to  be  unequityworthy  in  Bach  vear  from 
1979  through  1987,  and  in  1990  and 
1991.  Accordingly,  we  determine  that 
the  equity  infusions  by  the  GOM  into 
AHMSA  in  these  years  were 
inconsistent  with  commercial 
considerations.  Because  we  find  that 
these  government  equity  infusions  are 
provided  to  a  single  enterprise 
(AHMSA).  they  are  specific  within  the 
meaning  of  the  countervailing  dutv  law. 
Because  these  equity  infusions  are 
specific  and  inconsistent  with 
commercial  considerations,  we  find 
them  to  be  countervaiiabie. 

For  measuring  the  benefit  of  Lhese 
infusions  and  calculating  a  subsidy  rate, 
we  have  used  a  methodology  consistent 
with  that  presented  in  ti^ie  Equity 
section  of  the  General  Issues  Appendix 
We  have  modified  this  methodology  to 
account  for  hyperinflation  (as  detailed 
in  the  Hyperinflation  Methodology 
section  of  this  notice)  We  have  treated 
th&se  Infusions  as  non-rt?curr  ng 
subsidies  (see.  Allocation  section  of  the 
General  Issues  Appendix).  As  discussed 
in  the  Discount  Rate  section  of  this 
notice,  we  are  using  a  short-term  CPP- 
based  rate  as  a  benchmark  discount  rate 
We  allocated  the  benefit  over  total  sales. 


On  this  basis,  we  detenriine  the  net 
subsidy  rate  to  be  6  14  percent  ad 
valorvm  for  certain  cut-to-length  carbon 

stt>el  plate 

2  GOM  Assvmption  of  AHMSA  s  Debt 
lAHMSAI 

In  February  1986,  the  GOM  negnUa'ed 
an  agreement  with  AHMS.A  throuj^h 
which  the  GOM  assumed  a  portion  cf 
AHMSA's  debt,  One  part  of  this  debt 
assumption  was  recorded  as  a  reduction 
in  the  company's  accumulated  pest 
losses.  For  a  second  part,  shares  of  stock 
were  issued;  a  third  part  was  held  for 
future  capital  increases  for  which  new 
stock  was  issued  to  the  GOM  in  1987. 
The  effective  date  of  the  debt  9grnemenf 
was  February  1,  1986,  but  it  was  not 
finalized  until  September  11.  19^6 
Because  of  this,  AHMSA  continued  to 
accue  interest  and  penalty  paym.ents  on 
Its  books  from  February  to  December 
1986, 

This  assumption  of  .\HMSA's  debt 
WIS  provided  by  the  GOM  spedfii::ally 
to  AHMS.\  We  consider  the  portion  for 
which  no  .stock  was  issued  to  con^titut^^ 
a  grant  For  the  portions  for  which  stc/ck 
was  issued,  we  determine  that  they  are 
counters  ailable  because  AHMSA  was 
unequityworthy  in  1986  For  these  final 
determinations,  we  are  counter-'aiimg 
the  full  amount  of  debt  assumed  by  Llie 
WJ.M.  including  the  intf-rest  and  penalty 
payments  which  accrued  while  the  debt 
remained  on  AHMSA's  books  between 
February  1986  and  Decemt-er  1986.  Tne 
portions  of  Lhis  debt  assumption  for 
whifh  shares  of  sto<~k  were  issu-^d  are 
t-eated  as  equity  infusions.  However,  we 
are  calculating  the  benefits  from  equity 
inhisions  and  grants  using  the  s.ime 
methodology  fsee.  Equity  and 
.A)lov.atiun  sections  of  tne  Crtjnftral  Issurs 
.•\ppenaixj.  the  total  b*inefit  calrulated 
for  Doth  the  equity  infusion  and  the 
grant  in  1986  vrAl  be  the  same  no  matter 
what  portion  of  the  total  face  v.",i ue  of 
the  assumption  is  exch.^nged  for  shares. 
Therefore,  we  have  treated  the  entire 
debt  assurrption  (principal  and  interest) 
as  a  grant  even  though  AHMSA  issued 
some  shares  in  connection  with  this 
debt  assumption.  We  have  done  this  to 
avoid  double  counting  any  portion  of 
the  benefit  for  which  shares  were 
issued.  Therefore,  in  the  GOM  Equity 
Infusions  section  of  this  notice,  no 
portion  of  this  debt  assumption  has 
been  included  in  the  calailation  of  the 
benwfit  from  the  1986  equity  inftision  or 
the  1987  equity  infusion. 

In  calculating  the  subsidy  rate,  we 
have  treated  this  total  debt  assumption 
sum  as  a  non-recumng  grant  (see. 
Allocation  section  of  deneral  Issues 
.Appendix)  using  the  methodology 
described  in  the  Hyperinflation 
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Methodology  section  of  this  notice  and 
using  as  the  discount  rate  the  CPF-t)as«<i 
interest  rate  c^imlatJon  describ»id  in  th^ 
Di.scQunt  Rate  seclion  of  this  notice.  At 
verification,  we  learned  tliat  the  full 
amount  of  the  debt  assumption  occurred 
in  1986.  Therefore,  we  have  L'eaft*d  ihf 
entire  amount  of  the  deljt  as.su^ption  as 
a  grant  in  1986  Because  we  have 
datermined  that  AHMSA  was 
uncreditworthy  in  1986,  we  added  a  risk 
premium  to  the  1986  discount  rate  u^-^d 
for  allocating  the  19ft6  portion  of  tiie 
grant.  We  allocated  the  benefit  over  totai 
sales  during  t_he  POI.  On  this  basis,  we 
hdve  calculated  a  net  subsidy  rate  of 
f.  86  percent  ad  valonrn  for  certain  cut- 
to-length  carbon  stee!  plate 

3  1988  and  1990  Debt  RestnicturJnj^ 
I  AHMSA) 

in  19fl7,  the  COM  negcnated  an 
agreement  with  foreign  credi'ors  to 
restructure  the  debt  of  AHMS  *.  .md 
several  other  Mexican  f>arastatal 
companies.  Under  the  agreement,  the 
p»irnsta(fli  companies  remained  indebted 
tc  the  foreign  banks  The  C-OM  <>gain 
negotiated  debt  restructurmg 
agreements  in  1988  and  I'^^O  I  .ader 
these  agreements,  the  GOM  puruhased 
.^HMSA's  debt  from  AHMSA  s  foreign 
c  '■editors  in  exchange  for  GOM  debt. 
The  GOM  thereby  beraine  Lhe  c-editor 
ft  I  leans  included  in  Ltiese  agreements. 

In  these  investigations,  the 
Department  is  only  concerned  with 
what  may  have  transpired  between  the 
COM  and  AHMSA,  not  with  what 
transpired  between  the  GOM  and  the 
foreign  creditors.  Therefore,  th^ 
Department  has  examined  the?*  dubt 
restructuring  agreements  only  with 
regard  to  possible  GOM  actions  that  may 
have  benefited  AHMSA  under  the  13b8 
and  199C  agreements  subject  to  these 
i:ivostigiV:ions. 


Out  '-eview  of  all  the  iriarma: 


nn  on 


the  record  at  the  time  of  tf.e  prt-iiminary 
determinations  indicatad  ;:hat  (_.-_:rtain 
terms  of  the  various  foreign  loai.s 
included  in  the  1988  and  1990  aebt 
agreements  may  have  changed  as  a 
result  of  these  agreements,  therbby 
providing  a  benefit  to  AHMSA, 
Accordingly,  we  prelim  in  an  ly  found  the 
1988  and  1990  debt  restructuring 
agreements  to  confer  countorvai.able 
subsidies  because  they  were  specifically 
provided  to  AHMSA  on  terms 
iiA  onsistent  with  commercial 
considerations.  We  calculated  a  benefit 
attributable  to  the  POI  by  treating  the 
entire  amount  of  restructured  debt  as  a 
series  of  short-term  interest-fre«  loans 

At  verification,  we  gave  tiie  GOM  the 
ripportunity  to  provide  informatiua  on 
whether  AHMSA's  debt  restructurings 
in  1988  and  1990  were  Umited  to  a 


specific  enterprise  or  indu.stry  or  grr)up 
thereof  The  COM  declined  to  provide 
iniiirnetion  on  debt  restructurinvis  for 
otiifir  indasiritts,  Smre  specificity 
cannot  be  verified  at  the  company,  the 
Department  has  no  choice  but  to  find 
that  the  19H8  and  :990  debt 
rpst.njc;tunn«&  wer:?  sp««:ificAliy 
provided  !c  .^HMSA.  However,  to  be 
countervailable,  a  domestic  subsidy 
rr  ust  not  only  be  specifically  provided. 
It  must  al.so  pri.vide  a  benefit  to  the 
cnrr.pany.  Theriifure,  at  verification, 
.\HMSA  had  the  opportunity  to 
d^Tiionstrete  that  it  did  not  receive  a 
h«-nefit  from  these  restructuring 
agreements. 

At  venfiration,  AiiMS,\  was  unable 
to  demonstrate  that  the  1988  aiv!  1990 
agreements  conferred  no  t>finef!"   'Duriiig 
the  iX)M  venficatiQii.  officiais  ;■' :iW^c 
mat.  aithough  AHMSA  s  iori^i^.. 
creditors  sold  AHMSA  s  debt  to  the 
GOM  at  a  discount  in  the  1988  and  1990 
agreements,  the  GOM  did  not  pass  this 
discount  on  to  the  comp>any.  Insiead. 
the  GOM  entered  into  loan  contracts 
v,nh  AHMSA  u.sing  what  AHMSA 
contends  are  the  same  tF>rms  and 
conditions  of  AHMSA  s  foreign  loans 
under  the  1987  restructuring  agreement. 
We  examined  the  l-)88  and  1990 
agreements  and  saw  that  the  grace 
penod,  interest  rate,  and  payment  terms 
in  the  1988  and  1990  agreements  were 
the  same  as  Uiose  listed  in  the  1987 
agreem.ent.  We  also  saw  documentation 
that  snowed  liiat  AHMSA  has  been 
paying  interest  on  the  principal  of  these 
loans  during  the  grac^e  penoa.  Each  of 
the  1987,  1988  and  1990  r«stracturing 
eic'~»ements  contained  the  same  grace 
P' ;no<i  extemimg  beyond  Lhe  POI. 
Th.drefur*',  the  principal  of  the  loans 
fc,r:.sini(  out  of  tiie  19H7  detjt 
restraLlunng  agreemenu  siiuuld  have 
remained  the  same  when  these  loans 
were  taker,  over  by  the  GOM  in  1988 
and  1990.  However.  MiMSA  could  not 
demonstrate  that  the  total  amount  of  the 
principal  of  tiie  loans  covemd  by  the 

1987  agreement  was  unchanged  by  the 

1988  and  1990  agreements. 

BH(^8use  we  could  not  verify  that  none 
of  AHMSA  i  principal  obligations  on  its 
debt  were  forgiven  in  the  1988  and  1'590 
Gebt  rest.ructunng  agrHements,  w** 
df+termme,  as  BL\.  Ijiat  a  portion  of 
principal  was  forgiven  through  !he  1988 
and  1990  agreements  arid  this 
for;£i  veness  confers  a  subsidy  on 
AHMSA. 

In  calculating  the  subsidy  rate  for  this 
benefit,  we  are  unable  to  simply  usp  the 
difierenc*  between  the  pnnapal 
following  the  1987  restpjclunna  and  tii« 
pnnrjpai  after  the  1988  and  19^0 
restrtictuTing.  If  we  had  teen  able  to 
trace  the  198'  loans  through  the  1988 


V-'^^O  sKrperr,t»nts.  v.^  would  hflv»> 


^•'0 


aisumr 


i.'a\  'div  (_ri_.iM  uiQ  pass  on 


to  AHMSA  the  discount  benefit  of  its 
1988  and  1990  agrftements  with  formgn 
creditors.  Sped  fi  t  a  1       v  p  h  a  ve  assumed 
that  the  GDM  i:,sooi.!  ''■,!  'Dt^  yir-iridpal 
of  AHMS,^  s  i,jans  by  trit  s^inie  amount 
that  .*.i4N!   As  foreign  creditors 
discoo" '*-■.  '*i.t'  principal  of  lb*"--  '  ->■!■« 
when  ;!>  ^  a  v*-  transferred  to  ; 'i^- 1  -  ^M 
in  1988  and  1990. 

In  calculating  the  subsidy  rate 
attributable  to  this  amount,  we  have 
treatedthepnncip.fi!  f   v 
non-recurring  grant  to  in*' 
using  the  CPP-based  inter 


.  r; 


described 


V:<^. 


ifs,'  as  a 
inp,iny 


of  this  Dc't  I  <.  f  \v  I-  f  ..i  V  t-  ,4 1, 0 1  i.h  \  '■•. :  '  .■*■'! 
calculations  l^^.  a;,,,'i»<  Aii^LS-A  »  viutb 
division  was  s*<paroi*>il  tro-r.  AHMSA 

E nor  to  privatizatiasi.  Unc^i.  r  Kir  >,ican 
iw,  the  south  divisinn  v,h'-  ?><;    -»■ "  to 
take  with  it  a  portion  i>f  aHM.s/,  ^ 
liabilities  equivalent  to  the  share  of 
assets  transfprrpd  To  f.i'fiif  •h:'=: 
requiremt'O!   .'•..' i^MSA  iriicslei-n-.:  r. 
portion  of  its  restructured  1990  debt  to 
the  south  division  in  1991.  We  verified 
the  amount  of  the  transfer  and  the  fact 
that  it  was  part  of  the  refttructiired  1990 
debt.  In  order  to  account  for  the  transfer 
of  liabilities  in  the  calculation,  we 
calculated  the  benefit  on  the  liabilities 
transferred  to  the  south  division 
according  to  the  BIA  methodology 
previously  described.  This  amoxint  was 
then  deducted  from  the  foce  value  of  the 
grant  in  1991  as  calculated  osioc  the 
methodology  described  in  ote 
Hyperinflation  Methodology  section  of 
thiis  notice.  We  allocated  the  benefit 
over  total  sales  during  the  POI.  On  this 
basis,  we  calculate  a  net  s  i  o  i .    <  -^  of 
4.00  percent  ad  valorem  for  cwrti,;.  Lut- 
to-length  carbon  steel  plate. 

4.  Bancomext  Short-term  Pre-Export 
Financing  (AH\fSA  and  TMSA} 

Bcmco  Nacional  de  Comerio  Exterior, 
S.N.C  (Bancomext)  offers  a  government 

program  Ihrooch  which  short-term 
financing  is  pr  \.  ond  to  producers  or 
trading  companies  engaged  in  expori 
activities:  any  company  generating 
foreign  currency  through  exports  is 
eligible  for  finanang  .;;:  ir"  th  « 
program.  In  providing  pr»— export 
financing,  Bancomext  provides  funds  to 
commercial  banks  in  U,S.  dollars.  TheM 
funds  are  then  loaned  to  Mexican 
exporters  in  pesos.  Although  borrower* 
make  principal  and  interest  pa-.Tnents  in 
pesos,  these  payments  ar*"  pr)^Hd  to 
U.S.  dollars.  At  verification,  we  found 
that  the  company  records  the  loan  in 
both  dollars  and  pesos,  and  payments 
are  calculated  as  the  peso  equivalent  of 
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U.S.  dollar-denominated  principal  and 
interest  payments.  These  loans  provide 
financing  for  working  capital  (pr«- 
export  loans),  and  export  sales  (export 
loans).  Both  AHMSA  and  IMSA  had 
Bancomext  pre-export  finanang  on 
which  interest  was  due  dunng  the  POI 

In  its  questionnaire  response.  IMSA 
provided  a  list  of  short-term  financing 
outstanding  during  the  POI  in  which 
Bancomext  was  involved  IMSA  stated 
that  although  Bancomext  was  involved 
in  these  loans,  it  acted  only  as  an  agent 
of  a  commercial  bank  operating  on 
terms  consistent  with  commercial 
considerations.  Because  of  I\<SA  s 
characterization  of  these  loans  as 
fundamentally  commercial  in  nature,  in 
our  preliminary  determinations,  we  did 
not  subject  these  loans  to  countervailing 
duty  examination.  However,  at 
verification,  we  found  that  these  loans 
were,  in  fact,  pre-export  loans  provided 
by  Bancomext,  Since  all  of  the  neces-sarv 
information  on  IMSA's  Bancomext  loans 
was  already  on  the  record  prior  to 
verification,  we  have  used  IMS.^  s 
verified  information  on  Bancomext 
loans  for  purposes  of  these  final 
determinations 

Since  these  loans  are  available  only  to 
exporters,  we  determine  that  they  are 
countervailable  to  the  extent  that  ihey 
are  provided  at  preferential  rates. 

Because  loans  are  provided  by 
Bancomext  to  commercial  banks  in 
dollars  and  indexed  to  dollars  for 
repayment,  we  used  a  dollar  benchmark. 
The  COM  did  not  provide  the 
information  necessary  to  calculate  short- 
term  dollar  loan  benchmark  rates; 
therefore,  we  are  us;ng  the  same  source 
for  calculating  short-term  dollar 
benchmarks  used  in  the  most  recent 
final  results  of  an  administrative  review 
of  a  Mexican  case.  Proiiminary  Results 
of  Countervajling  Duty  Administrative 
Review  Ceramic  Tile  from  Mexico,  57 
FR599-' [Februarv  19  1992),  Final.  57 
FR  24247  {June  8,'  1^92)  In  that  case, 
when  considering  short-term  loans 
under  the  Bancomext  program,  the 
Department  used  as  a  benchmark 
interest  rate  the  average  of  the  quarterly 
weight-avera^ed  effective  interest  rates 
published  in  tie  Federal  Reserve 
Bulletin,  Using  tnis  same  source,  we 
calculated  the  short-terra  benchmark 
interest  rate  for  the  ywar  in  which 
AHMS.\  and  IK^SA's  loan  terms  were 
agreed  upon. 

Based  on  our  comparison  between 
Bancomext  loans  made  to  .AHMSA  and 
IMSA  and  the  benchmark  interest  rate, 
we  find  that  the  interest  rates  on 
Bancomext  pre-export  and  export  loans 
are  preferential  and,  as  such, 
countervailable. 


UMI 


To  determine  the  benefit  to  AHMSA 
and  IMSA,  we  multiplied  the  difference 
between  the  benchmark  rate  and  the 
Bancomext  rate  by  the  principal  and 
multiplied  this  amount  by  the  length  of 
the  loan  divided  by  365  Because 
monthly  sales  figures  are  indexed  to 
accoi.int  for  inflation  in  each  company's 
b<x)ks,  we  adjusted  the  benefit  amounts 
to  be  on  the  same  terms  as  the  sales 
figures.  Because  each  company's 
Bancomext  export  financing  was 
provided  on  a  product-specific  basis,  we 
allocated  each  company's  benefit  over 
its  total  exports  of  the  subject 
merchandise  dunng  the  POI.  On  this 
basis,  we  calculate  an  estimated  net 
subsidy  of  0  02  pen:ent  ad  valorem  for 
certain  cut-to-length  carbon  steel  plate 
and  0  36  percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products. 

5.  Bancomext  Short-Term  Impart 
Financing  (AHMSA) 

Bancomext  provides  short-term 
import  financing  to  producers  or  trading 
companies  engaged  in  export  activities. 
Bancomext  provides  a  line  of  credit  for 
Mexican  exporters  whereby  Bancomext 
disburses  funds  from  this  line  of  credit 
to  the  Mexican  exporter's  foreign 
supplier  of  the  imported  good,  or  its 
bank.  Bancomext  then  charges  the 
Mexican  exporter  interest  on  the  credit. 
We  verified  that  only  AHMSA  had 
Bancomext  import  financing  on  which 
interest  was  due  during  tiie  POI 
Bancomext  import  financing  is  provided 
by  Bancomext  in  U.S.  dollars. 

Since  these  loans  are  available  only  to 
exporters,  we  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates 

Because  loans  are  provided  by 
Bancomext  to  commercial  banks  m 
dollars,  we  used  a  dollar  benchmark. 
The  GOM  did  not  provide  the 
information  necessary  to  calaulate  short- 
term  dollar  loan  benchmark  rates: 
therefore,  we  are  using  the  same  source 
for  calculating  short-term  dollar 
benchmarks  used  in  the  most  recent 
final  results  of  an  administrative  review 
of  a  Mexican  case.  (Ceramic  Tile  from 
Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  57  FR  5997,  Febriary  19,  1992, 
Final.  57-FR  24247.  June  8,  1992],  In 
that  case,  when  considering  short-term 
dollar-denominated  loans  under  the 
Bancomext  program,  the  Departjnent 
used  as  a  benchmark  interest  rate  the 
average  of  the  quarterly  weigh'-averaged 
effective  interest  rates  pubUshed  in  the 
Federal  Reserve  Bulletin.  Using  this 
same  source,  we  calculated  the  short- 
term  benchmark  interest  rate  for  the 


year  in  which  the  AHMSA  loan  terms 
were  agreed  upon. 

Based  on  our  comparison  between 
Bancomext  import  loans  made  to 
AHMSA  and  the  benchmark  interest 
rate,  we  find  that  the  interest  rates  on 
Bancomext  import  loans  are  preferential 
and.  as  such,  countervailable. 

To  determine  the  benefit  to  AHMSA. 
we  multiplied  the  difference  between 
the  benchmark  rate  and  the  Bancomext 
rate  for  import  loans  due  in  the  POI  by 
the  principal,  and  we  multiplied  this 
amount  by  the  length  of  the  loan 
divided  by  365.  Because  monthly  sales 
figures  are  indexed  to  account  for 
inflation  in  each  company's  books,  we 
adjusted  the  benefit  amounts  to  be  on 
the  same  terms  as  the  sales  figures.  We 
then  allocated  AHMSA's  benefit  over  its 
total  exports  during  the  POI.  On  this 
basis,  we  calculate  an  estimated  net 
subsidy  of  0.07  percent  ad  valorem  for 
certain  cut-to-length  carbon  steel  plate. 

6.  FONEI  Long-term  Fmancing  (IMSA) 

Until  its  dissolution  on  December  31. 
1989,  the  Fund  for  Industrial 
Development  (FONEI)  was  a  GOM  trust 
administered  by  Banco  de  Mexico. 
Designed  to  foster  the  efficient 
production  of  services  and  industrial 
goods  by  Mexican  companies,  FONEI 
was  a  specialized  financial  development 
fund  that  provided  long-term  loans  at 
below-m.arket  rates,  At  verification,  we 
were  told  that  any  outstanding  financing 
which  had  been  provided  by  FONEI  was 
now  administered  by  Nafinsa. 

In  previous  Mexican  cases  (see,  eg. 
Certain  Textile  Mill  Products  From 
Mexico-  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  55  FR  20504  (May  17,  1990]). 
we  found  FONEJ  financing  to  be  specific 
because  it  restricts  loan  benefits  to 
specific  regions  of  Mexico  In  these 
investigations,  the  GOM  did  not  provide 
any  new  information  that  would  cause 
us  to  reach  a  contrary  conclusion  in  this 
case. 

We  verified  that  IMSA  had  one  FONTI 
loan  outstanding  during  the  POI,  This 
loan  had  a  variable  interest  rate  and  was 
denominated  in  pesos.  Because  we 
could  not  find  a  long-term  variable  rate 
benchmark,  we  examined  this  loan  es  a 
series  of  short-term  loans.  See,  Proposed 
Regulations,  §  355.44(bl(v).  As  a  basis 
for  our  benchmark,  we  have  used  the 
methodology  described  in  tJie  Discount 
Rate  section  of  this  notice  for  converting 
the  CPP  rate  into  a  short-term 
benchmark  for  the  POI,  Since  the  rate  on 
the  FONTI  loan  is  lower  than  the 
benchmark  rate,  we  determine  that  this 
loan  is  inconsistent  with  comm.ercial 
considerations  and,  as  such, 
counter.ailable. 
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To  determine  the  benefit  from  IMSA's 
FONEI  loan  outstanding  during  the  PtJl, 
we  calculated  what  the  monthly  interes; 
payments  would  have  been  dunr.g  the 
PCJI  at  the  monthly  CPP- based 
benchmark  interest  rate  and  r  ompa^^*d 
these  figures  to  the  actual  monthly 
Interest  payments  made  during  the  FH)I 
The  total  benefit  is  the  sura  of  the 
monthly  differences  between  the  actual 
payment  and  what  would  have  h«en 
paid  under  the  benchmark  We  then 
allocated  IMSA's  benefit  over  IMSA  .s 
total  sales  d'ormg  the  POl,  On  this  ba.'iiS, 
we  calculate  an  estimatBd  net  suDsidy  of 
less  then  0,005  percent  ad  valorem  for 
certain  corrosion -PBSi.stant  cartion  stoel 
fiat  products. 

7.  Wirmsa  Long-term  Loans  [AilMSA 
and LMSA) 

Nafinsa  provides  long-term  financing 

to  Mexican  entfrpnst'S  in  various 
geographical  areas  of  Mexico,  ViH\\ 
December  31.  1988,  Nafinsa  acted  as  a 
first-tier  bank,  i.e.,  a  commercial  bank, 
providing  h^nds  dirRCtly  to  Mex;:,an 
firms,  Ln  i9>59,  Nafinsa  b*n?an  arting  as 
a  second-t'ler  bank — a  bank  which  act.s 
as  an  intermediary  bwtween  various 
international  lending  organizations  and 
Mexican  commercial  banks.  Both 
AHMS,A  and  IMSA  had  outstanding 
Nafinsa  long-term  loans  outstanding 
dunng  the  POI. 

In  previous  Mexican  cases,  (,=i*»e,  e.g., 
Final  Affirmative  Ck^untervailing  Duty 
Determinations  and  Counterva.img  Dutv 
Orders:  Bars  and  Shapes  firom  Mexico, 
49  PR  161  (August  17,  1984),  we  found 
Nafinsa  financing  to  \je  specific  bei..av;.se 
it  restricts  loan  benefits  to  specific 
regions  of  Mexico,  In  these 
investigations,  the  COM  did  not  provide 
any  new  information  that  would  cause 
us  to  reach  a  contrary  ccnclusicn  in  this 
case. 

We  verified  that,  in  its  capacity  as  a 
second-tier  bank  for  certain  types  of 
loans  ip  g  ,  Exlm  iiank  loans),  ^.afin,sa 
acts  solely  as  an  intermediary  agent, 
setting  neither  the  terms  of  the  loans  nor 
providing  anv  of  the  funds.  For  these 
loans  the  eiigibili'y  criteria  and  the 
terms  of  the  loans  are  set  by  foreign 
lenders  We  also  found  that  Nafinsa  still 
administers  (1)  loans  granted  pnor  to 
1989  for  which  it  acted  as  the  first  tier 
bank,  and  (2)  other  types  of  loans  {eg  , 
World  Bank  loans]  for  which  Nafinsa 
contributed  partial  funding. 

At  verification,  we  found  that 
AHMSA  had  one  loan  that  was  received 
in  1987  and  that  had  outstanding 
prindpal  and  interest  payments  during 
the  POI.  Because  the  only  apparent 
source  of  funds  for  this  loan  was 
Nafinsa  funds  (i.e  ,  Nafinsa  acted  as 
both  the  first-  and  second-tier  ban*.),  we 


are  countervailing  the  full  aniount  of 
this  loan  attributable  to  the  POI 

We  also  verified  thai  IMSA  entt^rtd, 
into  a  loan  agreement  with  Nafir.sa  tn 
1^88  Funds  for  this  loan  came  frani  t,rie 
World  Bank  and  Nafin,sa   Aixardingly 
.Nafinsa  acted  as  an  intermedjarv  for 
World  Bank  funds  and  as  t)oth  execute;! 
ar.d  lender  for  the  Nafinsa-funded 
pcrtion  of  the  loan  Consistent  with  past 
practic*  we  have  examined  only  that 
portion  of  IMSA's  Nafinsa  loan  that  was 
provided  by  Nafinsa  as  both  executor 
and  a  lender.  .St?e,  Fmal  Affirmative 
Countervailing  Dutv  DwlerTimalion: 
Fuel  Ethanol  h-om  Brazil,  SI  FR  3361 
(lanuarv  27,  1986) 

Both'AH.MSA's  ar^  i  IM,:i,*.  s  Nafinsa 
loans  wpre  granted  w^'r;  \'H'iHh\p 
iiiterost  rates.  As  noted  :n  ttie  F( i\'FI 
section  of  this  notice,  we  wnre  ,.,'.(:jr,Mf  -o 
find  a  long-term  variable  i:  •pr«<;!  : '■'>■■ 
benchmark.  Therefore  wt-  arv    <  ;■»  a 
a  benchmark  the  short' '"r:-:,  ;  >'F-based 
rate  described  in  the  Dus<:cuiH  Rate 
section  of  this  notice,  A  comp)arison 
hotwet'n  the  benchmark  rate  and 
.M  I.MS  As  and  IMSA  s  .Nafinsa  loan 
rates  indicates  that  these  loans  were 
prov.ded  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
•Ap  find  thes«  loans  countervailable. 

As  previou.s'y  discussed,  petitioners 
alleged  that  AHMSA  was 
uncred  it  worthy  from  1983  through 
1987  However,  because  we  have 
determined  that  AH.MSA  was 
creditworthy  m  1987,  no  risk  premium 
adjustment  was  made  to  the  benchmark. 

To  determine  the  benefit  to  AHMSA 
and  LMSA  during  the  POI,  we  calculated 
what  the  quarterly  interest  payments 
would  have  been  during  the  POI  at  the 
quarterly  CPPbased  benchmark  interest 
rate  arid  compared  these  figtures  to  the 
actual  quarterly  interest  payments  made 
during  the  POI.  The  total  benefit  is  the 
sum  of  the  quarterly  differences  where 
the  fictuhl  pavment  is  less  than  what  the 
payment  would  have  been  at  the 
Denchmark  rate  We  then  divided  the 
benefit  b\  each  company's  total  sales 
dunng  tne  POI,  On  this  basis,  we 
calculate  an  estimated  net  subsidy  of 
0.03  percent  ad  valorem  for  certain  cut- 
to-length  carbon  steel  plate,  and  less 
tjian  0  005  percent  ad  valorem  for 
certain  corrosion-resistant  carbon  steel 
t"ttt  products, 

H  PUEX  Duty-free  Imports  for 
Companies  that  EJcport  (IMSA) 

Tbf  Programa  de  Inipor'acion 
Temporal  Para  Producir  Produtos  Para 
Exportar  ("PITLX"'  or  Program  for 
Temporary  Import  for  Producing 
Products  for  Exportj  was  established  by 
a  decree  published  in  the  Diario  Oficial 
on  Septenil>fr  19,  1985,  and  amended  in 


!he  Diane  Cificifii  -n:  Vii'trntjer  19, 
lUhh   and  M«\  i   I'-t'-M'    T'ti*^  iirr>fi'-fim  t«t 
.■■ir;'Vv  8(;iTnnistBrvc  Tv  i:St>  M;r;,',  '"v  ;-( 

Comment  end  l:!duK;",h!  IV". » "ifr  t 

(SECOFI) « 10  ihv  {  :.'•'<.,'','• 

Admirastrfi;;,:!!'; 

Man u fill  'vi'frrs  whc'  !■:■;(■♦♦*'  ;,  pr <-,,■, 
♦■•xpcrl  r«:: I. .,''»' 'lie: It. <i  «.-•'  eiiK't)(fr  ',:;  "'iH 
PrmX  prt:rv rfi,rri    T'l,!  v*-  w,r:io  t:,,.*i'  '\  fc,'w 
exempt  frciiri  pa\,  :n>;'  .'•■:;  c^  fli,„',ief  ■  ■■, 
tem  porarily  i  rr:  p  <.  •.  ;1  e  i ;  ^'  -,  •  «,t  ,s  •  ?  ■  ^  •  »..      •  „♦- 
used  in  the  pncn  turn  of  expona. 
Categories  of  nf^n  r.andise  ebgibie  for 
PrihX  benefits  ar^  pa  •   f'Hnais. 
packing  matert,  is  ;  ,( .i  axiQ  lubricants. 
machinery,  ano  «par>i  parts.  All  r«w 
materials  imported   .;!  i  '  *hl*  ;  i  jv  '  ;. 
must  be  fully  incor    :- ;   ;  ;    •■.<- 
finished  produ;i  krw.  -e-exported  (les«  a 
specified  waste  aiiowance),  and  fuels 
and  lubricants  must  be  completely 
consumed  during  the  prodtKrtion 
process.  Machinery  imported  under 
PITEX  can  stay  in  Mexico  for  five  years 
initially;  after  five  years,  a  manufacturer 
can  renew  the  temporary  stay  annually, 
indefinitely.  A  ( (impa,rv  ■  f-ri  !  «fi'  h'  'ri^ 
temporary  impu.'i  ut  men  nAnoi-v*-  a'  t.-.v 
time  by  (1)  re-exporting  the 
merchandise,  or  (2)  converting  the 
merchandise  to  "permanent  import 
status"  by  paying  the  duties  apphcable, 
at  the  rate  in  effect  at  the  tune  of 
conversion.  For  machinery,  the  duty 
rate  is  applied  to  the  depreciated  value 
of  tike  merchandise. 

In  prior  Mexican  cas'  >     »•-  .^ave 
found  PITEX  benefits  to  L« 
countervailable  to  the  extent  that  they 
provide  duty  exemptions  on  imports  of 
merchandise  not  physically 
incorporated  into  exported  products  and 
not  converted  to  "permanent  import 
status."  See,  Proposed  Regulations, 
§355.44(i)(4Ui):  and  pnor 
determinations  such  as  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Porcelain-on-Steel  Cookingware 
from  Mexico,  57  FR  562,  564,  Qanuary 
7, 1992);  Final  Results  of  Countervailing 
Duty  Administretive  Review:  Certain 
Textile  Mill  ProducU  from  Mexico,  56 
FR  12175, 12178  (March  22,  1991);  and 
Final  Results  of  Administrative  Review: 
Ceramic  Tile  bom  Mexico,  57  FR  24246 
(June  8,  1992).  In  the  instant  case, 
respondents  have  provided  no  new 
information  or  e\ :   t-ncjj  of  changed 
circumstance!-  worrhnting  a 
reexamination  of  these  determinations 
in  the  present  case.  Therefore  w  p  find 
PITEX  benefits  countervaiiht.t  t^  tin 
export  subsidy,  and  we  have  calculated 
the  subsidy  rate  based  on  the  allocation 
of  PITEX  benefits  over  export  sales. 

We  verified  that,  of  the  responding 
companies,  only  IMSA  used  the  PITEX 
program  during  the  POI  (except  for 
HYLSA,  for  which  we  have  determined 
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a  PITEX  rate  based  on  BIA.  see.  Use  of 
Best  Information  Available  for  HYLSA 
section  of  this  notice).  [MSA  used  tht^ 
program  to  import  raw  matanals, 
consumables  (spare  parts!,  and 
machinery.  To  calculate  EMSA's  benefit. 
we  followed  the  methodology  that  we 
have  previously  us«d  for  this  program 
See.  Finai  Results  of  Administrative 
Review:  Ceramic  Tile  from  Mexjco,  57 
FR  24248  (June  8.  19921.  We  first 
calculated  the  duties  that  should  have 
been  paid  on  the  non-physicaliy 
incorporated  items  {;  e  ,  everything 
except  raw  matenaisi  that  were 
imported  under  the  PITEX  program 
dunng  the  POI.  We  then  divided  that 
amount  by  IMSAs  total  exports  On  this 
basis,  we  calcula'a  an  estimated  n«t 
subsidy  of  5.34  pertent  ad  valorfm  for 
certain  corrosion-rwsistant  carbon  stee! 
flat  products. 

9  LKfJS  Pesecixh  and  Development 
lAHMSA  I 

The  Instituto  Mexicanc  de 
Lnvestigaciones  Siderurgicas  ilMIS),  a 
government-owned  research  and 
development  organization,  performs 
independent  and  joint  venture  research 
within  the  iron  and  steel  industr>- 
Recently.  [MJS  has  expanded  its 
activities,  particularly  its  quality  control 
testing  services,  to  include  the 
petroleum  industry. 

Under  §  355  44(1)  of  the  Department's 
Proposed  Regulations,  resean:Ji  and 
development  activity  "does  not  confer  a 
countervailable  benefit  where  the 
Secretary  determines  that  tbie  results  of 
such  research  and  devBlopinent  have 
been,  or  will  be,  made  available  to  the 
public,  including  competitors  of  the 
firm  in  the  United  States  '  We  verified 
that  IMIS's  research  arrangements  with 
AHMSA  fail  into  two  categories:  Joint 
venture  activities  and  non-joint  venture 
activities.  The  results  of  IMIS's  loir.t 
venture  activities  are  the  property  of  the 
joint  venture  participants.  The  results  of 
the  non-joint  venture  activities  are 
available  for  a  fee  to  any  company  that 
requests  it.  including  steel  firms  m  the 
United  Slates  /  e  ,  the  results  are 
publicly  available 

In  our  preliminary  determinatior:s.  we 
countervailed  the  full  value  of 
AHMSA's  projects  with  IMIS  using  BIA 
because  the  information  submitted  on 
the  record  was  insufficient  to  determine 
which  activities  were  publicly  available 
and  which  were  related  to  the  joint 
venture. 

On  January  11   1993.  in  a 
supplemental  questionnaire  response 
AHMSA  submitted  information 
clarifying  which  protects  identified  on 
the  record  were  )oint  venture  pro)et.~ts 
and  which  were  publicly  available. 


[>vinng  our  verification  at  IMIS.  we 
asi-ed  representatives  of  IMIS  to 
describe  the  research  programs 
.roiidiiiled  bv  LMIS  ar.d  whether  the 
results  of  that  .--esearch  were  publicly 
available.  The  representatives  replied 
that  all  IMIS  researrh  is  pubUcly 
available  and  that  IMIS  had  not  engaged 
in  joint  venture  activity  with  AHMSA  or 
any  other  company. 

At  AHMSA.  we  found  that  EMIS  had, 
in  fact,  engaged  in  a  joint  venture  with 
AHMSA.  We  found  that  the  results  of 
IMIS's  joint  venture  activities  are  solely 
the  property  of  IMIS  and  AHMSA,  and 
these  results  are  not  publicly  available. 

Prior  to  begiiming  the  IMIS  portion  of 
our  verificaUon  at  AHMSA.  AH.MSA 
submitted  a  list  of  services  contracted 
from  IMIS  for  equipment  and  various 
processing  technologies.  We  found  that 
the  majority  of  these  services  were 
related  to  the  joint  venture  In  addition, 
during  verification,  we  found  a  number 
of  purchase  orders  for  IMIS  services 
which  were  not  previously  reported  to 
the  Department  by  AHMSA  We  were 
unable  to  determine  whether  these 
purchase  orders  were  related  to  the  joint 
venture. 

Because  IMIS's  research  assistance  is 
provided  only  to  the  iron  and  steel 
industry  and  the  petroleum  industry,  we 
determine  that  it  is  limited  to  a  specific 

f roup  of  industries  However  m 
eeping  with  past  practice,  we  find 
those  LNflS  projects,  products,  processes 
and  services  that  we  verified  to  be 
pubbcly  available  [i.e.,  the  non-joint 
venture  activities)  to  be  non- 
countervailable.  See.  e.e.  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway.  56  FR 
767&-7682  (February  25. 1991);  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh,  Chilled,  and 
Frozen  Pork  from  Cianada.  54  FR  30774 
(July  24.  1989).  With  respect  to  the  )oint 
venture  activities,  we  determine  that  the 
assistance  provided  is  countervailable 
because  the  results  of  the  )uint  venture 
projects  are  not  publicly  available 

In  both  our  original  and  supplefriental 
questionnaires,  we  requested 
information  from  the  C/DM  to  determine 
the  nature  and  amount  of  the  benefit 
provided  by  IMIS  to  AHMSA.  In 
response,  the  COM  only  stated  that 
.MIMS.A.  paid  a  market  pnce  for  IMIS's 
researtjh  a.ssistance  At  verification, 
I\IIS  denied  the  existence  of  a  joint 
venture  with  .AHMSA  or  with  any  other 
company  Therefore,  we  were  'onable  to 
obtain  any  possible  beniiinnark 
information  at  verification.  In  the 
absence  of  anv  benchmark  information 
and  because  we  were  unable  to 
determine  the  exact  value  of  IMIS  s 


contributions  to  the  joint  venture,  we 
are  assuming,  as  BIA,  that  IMIS  and 
AHMS.\  contributed  equal  amounts  in 
all  joint  venture  related  activities 
Further,  because  we  were  unable  to 
verify  that  AHMSA's  unreported  IMIS 
purchase  orders  were  publicly  available 
non-joint  venture  activities,  we  are 
assuming,  as  BIA,  that  these  purchase 
orders  were  related  to  the  joint  venture. 
We  are  treating  DvilS's  contributions 
to  the  non-public  joint  venture  projects 
as  a  non-recurring  grant  [see.  Allocation 
section  of  the  General  Issues  Appendix). 
For  years  in  which  we  have  determined 
jVHMSA  to  be  uncreditworthy.  we  have 
added  a  nsk  premium  to  the  discount 
rate  (see,  Discount  Rate  section  of  this 
notice).  Since  this  program  is  tied  to  the 
produ.ction  of  steel,  we  have  divided  the 
amount  of  the  benefit  allocated  to  the 
POI  by  AHMSA's  total  steel  product 
sales.  On  this  basis,  we  calculate  the  net 
subsidy  for  this  program  to  be  0.18 
percent  aJ  valorem  for  certain  cut-to- 
'ength  carbon  steel  plate. 

iO  Pre-Drivatization  Lay-off  Financing 
(AHMSA) 

In  our  original  questionnaire,  we 
requested  information  on  any  action 
taken  in  connection  with  privatization. 
The  GOM's  response  stated  that  the 
COM  did  not  take  any  steps  prior  to  the 
privatization  of  AHMSA  regarding 
assumption  of  debt,  renegotiation  of 
liabilities  or  restTucturing  AHMSA 
stated  only  that  CAN  (the  purchaser  of 
.AHMS.\j  had  no  special  payment  terms. 
When  we  asked  AHMSA  in  a 
supplemental  questionnaire  to  provide 
all  existing  documentation  detailing  the 
agreed  upon  term.s  or  conditions  of  the 
privatization  process,  the  company 
responded  that  the  COM  had  all  such 
documentation. 

At  verification,  however,  we  learned 
that  the  COM  made  a  large  pwso  loan  to 
AHMSA  to  cover  the  severance  costs  of 
lay-offs  made  in  1991.  According  to 
COM  officials,  these  lay-otts  occurred 
prior  to  privatization  .and  were  the 
result  of  the  GOM's  efforts  to  make  the 
sale  of  AHMSA  more  attractive  to 
potential  buyers.  Officials  explained  to 
us  that  this  loan  was  to  be  repaid  in  full, 
and  it  was  entered  in  AHMSA's 
accounts  as  a  liability.  However,  we 
verified  that  the  loan  did  not  accrue 
interest  after  September  30,  1991,  at 
which  time  its  value  was  frozen. 
Moreover,  the  loan  does  not  have  to  be 
re-paid  in  cash.  Instead,  it  is  being  paid 
off  by  transferring  those  AHMSA  assets 
that  GAN  did  not  wish  to  purchase,  but 
that  were  included  in  the  AHMSA  sale 
package. 

Since  we  did  not  know  about  tliis 
program  at  the  time  of  our  preliminary 
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determinaUons.  we  did  not  address  it  in 
those  determinations  or  in  our 
verification  outline.  Moreover,  because 
(]OM  officials  only  informed  us  of  this 
prepension  finaricing  at  ver.fica'ion.  not 
prior  to  verification  we  have  no 
information  concerning  -.vhether  or  not 
the  company  was  relieved  of  eai 
obligation  it  would  have  incurred  absent 
the  GOM  s  financing  of  these  lay-offs. 
(See,  Prepension  Programs  sec;tion  of  the 
General  Issues  Appendix  i  Therefore,  for 
inese  final  deterannations,  we  are 
countervailing  tnis  ley-off  financing  on 
the  has. 8  of  BL-K. 

Becj>use  this  assistans.e  is  recorded  as 
a  lianiuty  m  AliMS.-^'s  accounts  and  no 
.nteresi  is  being  paid,  we  are  treating  the 
total  amount  of  this  financing  as  a  zero 
interest  loaji  grnr.ted  on  January  1.  1991. 
We  have  calculated  a  sul'.sidy  rate  for 
this  loan  by  multiplying  ttie  total 
amount  of  the  loan  by  the  shorl-tenn 
CPP-based  interest  rate  desaibed  in  the 
Discount  Rate  «;e'.tion  of  this  notice.  We 
then  allocated  the  benefits  over  total 
sales  On  this  basis,  we  determine  that 
this  lo«n  provided  a  net  subsidy  of  2.95 
percent  ad  vahr-f^m  for  certain  cut-to- 
iength  cfi'-bon  stfei  plat" 

B.  Pmgrams  DeienuiP'd  Svi  T''  Be  Used 

We  determine  lliat  thn  fr.Kowing 
programs  were  not  uss-.i  ;  -.  either 
AHMSA  or  IMS  A  ;for  .i.fiirrna'ion 
regarding  H\XS.A,  (see,  I'se  of  Best 
Inforrriation  Available  for  H\XSA 
section  of  this  rot  ice); 

•  FOMEX 

•  \afjnsa  fC'\~EI-Iike  financing 

•  CEPBOFJ  > 

•  Article  1 ''  r".  i  94  Loans 

•  Acceleratfu  Depreciation 
Allowance 

•  Nafmsa  IjDcn  Guamntees 

•  i\af.nsa  Dcot  Forgiveness 

•  Safinsa  S'iort-term  Li}ans 

•  Banobras  une  of  Ctrait 

In  addition,  in  our  preliminary 
determinations,  we  stated  that  we 
needed  more  infurmaiion  regarding  the 
ALTEX  program.  Since  the  preliminary 
determinations,  we  have  received  no 
infonnation  from  mterest<iid  parties  as  to 
the  nature  or  possible  benefits 
associated  with  membership  in  ihe 
.M-TFJC  program.  At  venfuation,  we 
found  no  evidence  that  ALTEX  p'ovides 
any  countervaiiable  benefits  to  eitr.'^r 
AHMSA  or  IMS  A 

C.  Program  Determined  Sot  To  Exist 

We  determine  that  the  Import  Duty 
Reductions/Exemptions  program  alleged 
by  petitioners  does  not  eXiSt. 

Interestftd  Party  Comments 

The  following  are  couiif-y'-specific 
comments  only  and  do  n.i;  address 


those  issues  identified  as  general  issues, 
m  the  General  issues  section  of  this 
notice. 

HYLSABIA 

Comment  1 :  Petitioners  contend  that, 
in  the  preliminary  determination,  the 
BIA  rate  selected  by  the  Department  for 
HYLSA's  PITEX  benefits  was 
reasonable,  and  given  HYLSA's  refusal 
to  cooperate  with  the  Department's 
investigation,  the  Department  has  a  duty 
not  to  shrink  from  using  BIA  with  an 
appropriate  adverse  inference — the 
higiiest  vioh.e  -ate.  Moreover, 
:..^t it! oners  fiss«>rt  tCn'  '*ie  Department 
sncuid  no)  use  Uie  FHrJC rate 
calculated  for  EMSA  as  a  BIA  rate  for 
H'lHLSA.  They  reason  that  since  HYLSA 
refused  to  participate  in  the 
investigation  the  Department  should 
infer  that  the  investigation  would  have 
imcovered  information  resulting  in  a 
higher  rate  than  that  proposed  by  the 
GOM. 

The  GOM  asserts  that  the  BIA  rate 
selected  for  HYLSA's  PITEX  benefits  is 
inappropriate  for  two  reasons.  First, 
relying  on  Rhone  Poulenc,  Inc.  v.  United 
States.  899  F.2d  1185  (Fed.  Cir.  1990), 
they  argue  that  this  rate  does  not  reflect 
current  conditions.  The  Department  has 
noted  that  "duty  rates  in  Mexico  have 
been  decreasing  steadily  over  the  last 
six  years,  further  reducing  any  duty 
liabilities  under  PITEX."  See.  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Ceramic  Tile 
from  Mexico,  57  FR  24247,  24249  (Jime 
8, 1992). 

Qting  the  Department's  decision  in 
Final  Results  oi  Antidumping  Duty 
Administrative  Review:  Certain  Fresh 
Cut  Flowers  horn  Mexico,  56  FR  29621, 
29623  (June  28. 1991),  the  GOM  also 
contends  that  the  55.67  percent  PITEX 
BIA  rate  used  by  the  Department  in  the 
prehminary  determination  is 
inappropriate  because  it  is  enormously 
different  f^om  other  company  rates  of 
zero  to  five  percent.  They  also  argue  that 
the  rate  selected  by  the  Department  is 
too  company-specific  because  it  was 
calculated  for  a  company  that  had  a  one 
to  75  ratio  of  export  sales  to  domestic 
sales.  Therefore,  the  benefit  received  by 
this  companv  was  allocated  over  a  very 
small  value  of  export  sales,  resulting  in 
bV:  unusually  high  rate. 

rxjC  Pcsihon:  In  determining  what 
rate  to  use  as  BLA,  the  Department 
follows  a  two-tiered  c'^thodology.  The 
Department  normally  assigns  lower  BIA 
rates  for  those  rtjspondents  who 
cooperated  m  an  investigation  and  rates 
based  on  more  adverse  assumptions  for 
respondents  who  did  not  See,  Final 
Determination  of  Sales  at  Lass  Than  Fair 
Value  Cin:uiar  VVeided  Non-Alloy  Steel 


Pipe  from  Brazil.  57  FR  42940 
(September  17, 1992).  HYLSA  did  not 
cooperate  in  this  investigation  and, 
therefore,  should  be  assigned  a  high 
rate. 

At  the  same  time,  however,  the 
Department  has  indicated  that 
aberrational  rates  may  not  be 
appropriate  under  certain 
circumstances.  See,  Final 
Determinations  of  Sales  at  Less  Thati 
Fair  Value:  Professional  Electric  Cutting 
Tools  and  Professional  Electric  Sanding/ 
Grinding  Tools  From  Japan.  58  FR 
30144,  30147,  (May  26,  1993).  and  Final 
Determination  of  Sales  a*  Less  Than  Fair 
Value:  Extruded  Rubber  Thread  From 
Malaysia,  57  FR  38465,  38467,  (August 
25. 1992).  We  have  reviewed  the  facts 
underlying  the  PITEX  BIA  rate  selected 
by  the  Department  in  the  preUminary 
determinations  and  have  determined 
that  the  rate  was  aberrelional.  That 
subsidy  rate  is  400  j)ercent  higher  than 
the  hij^est  rate  found  for  PITEX  in  this 
or  any  prior  Mexican  case. 

Accordingly,  the  Department  has 
determined  that  the  rate  used  in  the 
preliminary  determinations  was 
inappropriate  for  use  in  these 
investigations.  For  these  final 
determinations,  we  have  selected 
instead  the  highest  non-aberrational  rate 
found  in  any  Mexican  case  as  the  PITEX 
BLA  rate  forHYLSA.  This  is  an  ad 
valorem  rate  of  11.85  percent,  the 
verified  rate  for  one  of  the  respondent 
companies  in  Certain  Textile  Mill 
Products  From  Mexico:  Final  Results  of 
Countervailing  Duty  Ad.ministrative 
Review,  56  FR  12178  (Jvlarch  22, 1991). 
While  the  GOM  might  contend  that  this 
rate  is  also  unacceptable  because  it  was 
taken  from  a  1987  review  and,  therefore, 
not  reflective  of  "current  conditions," 
the  Department  does  not  find  this 
argument  persuasive.  Although  PITEX 
subsidy  rates  have  decreased  along  with 
Mexican  import  duty  rates,  there  is  still 
a  reasonable  probability  that  a  company 
could  receive  a  PITEX  rate  of  11.85 
percent.  Therefore,  we  find  that  this  rate 
carries  with  it  an  appropriate  adverse 
inference. 

Equity  Infusions 

Comment  2:  AHMSA  contends  that,  in 
the  preliminary  determination,  the 
Department  improperly  measured  the 
benefit  to  Am4SA  from  the  GOM's 
equity  infusions.  The  company  asserts 
that  the  Department's  grant 
methodology  was  inappropriate  for  two 
reasons.  First,  they  argue  that  adjusting 
the  principal  for  hyperinflation  doable- 
counts  the  effect  of  inflation  became  the 
effect  of  any  inflation  would  be  tor  en 
into  account  by  the  interest  rate.  ^ 

Second,  they  assert  that  because  fixed-  > 
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ratp  iong-term  loans  wf^re  not  availat^lf' 
to  A}L\4SA  dunng  the  rple\-nr',t  petnni 
the  benefit  of  the  equity  infusions 
should  be  measun^  by  the  cost  of  a 
vanable  rate.  r'~'t  fixed-mte  loan. 

Petiuoners  assert  that,  if  th^re  is 
Lypennfialion  between  the  time  the 
subsidy  is  received  acd  the  review  year. 
and  if  no  adjustment  is  made  for 
hvper:nf!.3t;on  when  r^icuiating  the 
review  year  benefit  ansin^  f;om  the 
suhi.dy,  then  the  review  year  benefit 
will  be  giDSsiy  understated  in  relation  to 
tha  dnnominator  A  xordingly,  the 
Df  p^rtment  must  n  auie  adjustments  to 
account  for  hyperinflation. 

PistiLoners  assert  that  the 
Department's  choice  of  discount  rates  in 
's  pr*<I:minary  determination  was 
rwasonsaie.  and  they  urge  the 
D>^panment  to  use  these  same  discount 
r-ftes  m  Its  r-akuldtions  for  the  final 
"it  trn-imauon.  They  argue  that  the  only 
rdtes  p>:piirj'ly  recommended  in 
^  35'  4  5(i'b;i2]  of  the  Department's 
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sed  Regulations  are  fixed  rates. 


and  in  its  past  practice,  the  Department 
h  >s  used  as  a  discount  rate  the 

At-.^hted  cost  of  capital"  which  is  a 
'ivrO  -ate  Fwrtrictr,  petitioners  assert 
that  '.^0  correct  discount  rate  must  be 
hd>t>J  on  data  contemporaneous  with 
the  subsidy  They  note  that  the 
Prcposed  Regulations  stipulate  that  the 
D^^partn^.ent  will  select  a  discount  rate 
bas^d  upon  data  for  the  year  in  which 
terms  cf  the  subsidy  were  decided  (see, 
ProDostKi  Regulations.  54  FR  23376). 

D<JC  Position:  We  agree  with  AHMSA 
'hat,  ;n  calculating  the  benefit  stream 
frcm  equity  infusions/grants  in  a 
hyperinflationary  environment,  the 
Department  must  adjust  in  some  way  for 
hyperinflation  In  a  situation  of 
intermittent  hypennflation  (which  is  the 
situation  in  Mexico)  as  opposed  to 
continuous  hyperinflation,  the 
Departments  traditional  grant  allocation 
methodology  is  inappropriate  since  it 
uses  a  fixed  interest  rate  throughout  the 
entire  IS-year  allo«;ation  period  and 
there  iS  no  adjustment  to  the  face  value 
of  the  infus'.or..'g:ant.  We  have 
determined  that  the  best  way  to  account 
for  the  effects  of  inflation  and  still 
aiioca'e  the  benefits  over  15  years  is  to 
use  a  loan-based  methodology.  This 
rrieLhodology  is  discussed  in  the 
Hyperinflation  Methodology  section  of 
this  notice. 

Wg  disagree  with  petitioners  assertion 
that  the  Depart.'nent  must  use  a  fixed 
rate  throughout  the  allocation  period 
Section  355  49('b)(2)  nf  the  Proposed 
Regiilations  allows  the  Depertment  to 
use  a  "rate  which  the  Secrttary 
considers  to  be  most  appropriate." 
Because  of  the  hypennfiationary 
environment  in  Mexjco  during  part  of 


the  1980s,  we  deten'nine  that  the  other 
rates  specified  in  se<.:tion  355  49(b)(2)  of 
the  Proposed  Regulations  are 
inappropriate  since  long-term  fixed -rate 
loans  would  be  unavailable  in  Mexico 
The  methodology  we  have  used  for 
these  final  determinations  to  allocate 
the  benefits  of  infusion&'grants  over 
time  uses  as  a  starting  point  the  rates 
prevailing  in  the  year  of  receipt 
Therefore,  it  is  based  on  data  for  the 
year  in  which  the  terms  of  the  subsidy 
were  decided. 

1 986  Debt  Assumption 

Comment  3:  AHMSA  claims  that  any 
interest  accruing  after  the  effective  date 
of  the  debt  agreement  (February  1,  1986) 
was  the  responsibility  of  the  GOM,  not 
AHMSA.  Therefore,  AHMSA  should  not 
be  held  accountable  for  either  the 
interest  payments  or  the  penalty 
payments  that  correspond  to  the  debt 
assumed  by  the  GOM.  They  argue  that, 
presumably,  the  GOM  was  paying  the 
interest  on  the  assumed  loans  after 
February  1.  Therefore,  no  penalty 
interest  was  actually  incurred  and 
AHMSA's  accounting  system  overstated 
the  actual  amount  of  interest  assumed 
by  the  government. 

AHMSA  further  argues  that  a  large 
portion  of  the  amount  reported  as 
"interest"  actually  consists  of  foreign 
exchange  losses  arising  from  the 
principal  and  interest  payments. 
Because  neither  of  these  charges 
constituted  a  real  interest  expense  to 
either  AHMSA  or  the  GOM.  the 
Department  should  adjust  its 
calculations  to  remove  this  portion  of 
interest  ft-ora  its  calculations. 

Petitioners  contend  that,  because  the 
interest  and  penalty  payments 
accumulated  on  AHMSA's  books,  these 
payments  were  in  fact  AHMSA's 
responsibility.  Moreover,  they  note  that, 
absent  government  intervention, 
AHMSA  would  have  had  to  pay  the 
interest  and  penalty  payments  on  this 
debt,  and  it  would  have  experienced 
foreign  exchange  losses 

DOC  Position:  We  agree  with 
petitioners.  Absent  government 
intervention,  AHMSA  would  have  had 
to  pay  the  interest  and  penalty 
payments  on  this  debt,  and  it  would 
have  experienced  foreign  exchange 
losses.  Further,  the  facts  on  the  record 
are:  (1)  The  agreement  was  not  finalized 
until  September  1986;  (2)  the  debt 
remained  on  AHMSA's  books  until 
December  1986;  and  (3)  interest  and 
penalties  on  this  debt  accrued  on 
AHMSA's  books  from  February  through 
December  1986.  Thereforfi  we  find  that 
the  interest  and  penalty  payments  were 
AHMSA's  responsibility  until  December 
1986.  As  such,  we  have  included  these 
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interest  and  penalty  payments  m  our 
grant  calculations,  and  we  hove  not 
made  any  adiustments  for  foreign 
exchange  losses  since  such  losses  are 
pari  of  the  normal  course  of  business 
and  are  not  a  lej^itwnate  offset  under  the 
Act. 

Comment  4  AHMSA  also  contends 
that,  because  AHMS.A  was  100  percent 
government-owned  et  the  time  of  the 
1986  debt  assumption  »j;:eement,  this 
assumption  necessarily  increased  the 
GOM's  equity  investment.  Therefore, 
the  Depp.rtment  should  treat  the  1986 
debt  ossum.ption  as  an  equity  infusion 
rether  than  a  grant 

DLX:  Position.  AHMSA  was  not  100 
percent  government-owned  at  the  time 
of  the  \9S'^  debt  assumption.  A  small 
percentage  of  stock  was  held  by  private 
investors,  Moreo\'er,  shares  of  stock 
were  not  issued  for  all  of  this  debt 
assumption. 

As  aiscussed  in  the  GOM  Assumption 
of  AHMSA  Debt  section  of  this  notice, 
the  Departm.ent  would  normally  treat 
the  poraon  of  this  assumption  for  which 
shares  of  stock  were  issued  as  an  equity 
infusion;  the  remainder  would  be 
treated  as  a  grant.  However,  because 
AHMSA  was  unequityworthy  in  1986. 
the  results  of  our  methodology  for 
treating  grants  and  equity  are  the  same. 
Therefore,  to  avoid  any  double-counting 
between  the  debt  assumption  and 
AHMSA's  1986  equity  infusion,  we 
have  treated  the  total  debt  assumption 
as  a  grant  in  our  subsidy  calculation. 

Comment  5.  .AHMSA  asserts  that  the 
value  of  ih.e  new  shares  of  stock  issued 
in  1986  and  1987  to  compensate  the 
government  far  t'ne  debt  assumption  was 
double-counted  as  equity  infusions  in 
the  preliminary  determination. 

DOC  Position:  We  agree  with 
AHMSA  Because  AH.MSA  reported  the 
ponion  cf  the  debt  assumption  for 
which  new  shei-es  were  issued  in  both 
the  total  debt  assumption  figure  and  the 
equity  infusion  figures  for  1986  and 
1987,  the  Department  inadvertently 
double-counted  this  portion  of  AHMSA 
debt  in  the  prelim.inary  determinations. 
We  verified  the  rorrert  amounts  and,  for 
purposes  of  these  final  determinations, 
we  have  removed  from  our  equity 
calculation  the  portion  of  the  1986  and 
19R7  equity  infusions  that  is  attributable 
to  the  1986  debt  assumption.  This 
portion  has  been  included  in  the  1986 
debt  assumption  calculations  only. 

Debt  Restructuring 

Comment  6  AHMS.A  protests  the 
mclusion  of  the  1987  restructuring 
agreement  in  the  investij^ation.  It  asserts 
that,  despite  ample  information  on  the 
record,  the  Department  did  not  even 
raise  the  issue  of  the  1987  restructu.ring 
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until  the  first  dav  of  the  verification  at 
the  GOM  AH"MSA  ddirr.'  that  (1) 
because  the  issue  was  not  raised  until 
verification:  (2)  because  of  the  passage 
of  time  since  the  agreement;  and  (3) 
because  the  company  had  a  different 
owner  (the  GOM)  at  the  time  of  the 
agreement,  company  officials  were 
unable  to  provide  detailed  traces  of  each 
loan  affected  bv  the  restructuring. 

Further,  AHNISA  asserts  that  the 
GOM's  role  in  the  negotiation  of  the 
1987  restructuring  agreement  is  clearly 
indicated  in  those  portions  of  the 
agreement  that  are  included  in 
AfLMSA's  Januar>'  11  questionnaire 
response.  As  for  the  effects  of  this 
restructuring,  AHMSA  asserts  that  the 
agreement  itself,  which  was  examined  at 
verification,  provides  clear  evidence 
that  only  three  changes  resulted  from 
the  1987  restructuring  agreement,  none 
of  which  provided  an  economicilenefit 
to  AHMSA. 

Petitioners  assert  that  AHMSA  did  in 
fact  have  plenty  of  advance  warning  that 
the  Department  would  need  to  examine 
information  regarding  the  1987 
agreement  at  verification.  First,  they 
point  out  that  it  was  AHMSA  that 
providBd  the  first  record  information 
regarding  the  1987  debt  restructuring 
and  it  is  .AHMSA  that  maintains  that,  in 
the  1988  and  1990  agreements,  the  GOM 
simply  "stepped  into  the-  shoes"  of 
AH.M.S/>'s  foreign  creditors.  Secondly, 
they  note  that  tiie  Department's 
verification  outline  requested  that  the 
GOM  he  prepared  to  demonstrate  that 
AHMS.\  s  debt  obligations  to  the  GOM 
were  identical  to  .AILMSA's  debt 
obligations  to  its  foreign  creditors  before 
the  1988  and  1990  agreements.  Finally, 
they  point  out  that  the  Department 
suggested  four  different  alternate  means 
of  conducting  a  trace  of  the  loans  at 
verification,  yet  .'VHMSA  was  still 
unable  to  provide  necessary 
documentation. 

DOC  Position:  The  Department  has 
not  "included"  the  1987  restructuring 
agreement  in  these  investigations. 
.^HMSA  first  mentioned  this 
restructuring  agreement  in  their 
November  20.  1992,  submission.  In  that 
submission,  AHMSA  stated  that  the 
conditions  of  the  1990  credit  agreement 
were  the  same  as  those  that  had  applied 
to  AHMS.A's  contracts  with  its  foreign 
creditors  under  the  1987  agreement   In 
response  to  our  roquest  for  fui-ther 
information  about  the  1^H8  and  1990 
restructuring  agreements,  .^HMSA 
included  in  its  January  11,  1993, 
questionnaire  response  copies  of  the 
1987,  1988  and  1990  debt  restructunng 
agreements,  and  they  explained  that  the 
GOM  "merely  stepped  into  the  shoes  of 
AHMSA's  foreign  lenders  " 


Based  on  this  information,  we 
requested  in  our  verification  outline  that 
the  GOM  be  prepared  at  verification  to 
demonstrate  that  the  debt  obUgations  of 
AHMSA  to  the  GO.M  w  .-p  dentical  to 
the  debt  obligations  ei  AiLMSA  to  its 
foreign  creditors  before  the  agreements. 
At  verification,  we  requested 
documentation  of  the  loans  included  in 
the  1987  agreement  only  for  the 
purposes  of  establishing  whether  or  not 
AHMSA  received  a  countervailable 
benefit  from  either  the  1988  or  1990 
agreement.  Without  establishing  the 
terms  and  conditions  (including 
principal)  of  the  1987  agreement,  there 
is  no  way  for  the  Department  to  verify 
the  GOM's  claim  that  subsequent 
agreements  did  not  in  fact  change  the 
terms  of  AHMSA's  debt  or  forgive  any 
of  this  debt. 

Comment  7:  Petitioners  note  that  the 
Department  was  unable  to  verify 
AHMSA's  assertion  that  the  GOM's 
1987,  1988  and  1990  restructuring 
agreements  with  foreign  creditors  did 
not  change  the  terms  of  repayment  of 
outstanding  foreign  debt  in  any  way  that 
would  benefit  AHMSA.  Accordingly, 
petitioners  argue  that  the  Department 
should  use  best  information  available  to 
measure  the  subsidy.  They  assert  that 
these  transactions  should  be  considered 
as  debt  assumptions  by  the  GOM  and 
should  be  treated  as  a  grant  from  the 
GOM  to  AHMSA  equal  to  the  total 
amount  of  the  principal  included  in  the 
agreements.  Additionally,  they  urge  the 
Department  to  countervail  the  interest 
that  would  have  been  payable  during 
the  POI  on  this  debt. 

AHMSA  argues  that  AHMSA  received 
no  benefit  from  the  GOM's  purchase  of 
a  portion  of  AHMSA's  foreign  debt  in 
1988  and  1990  because  the  terms  and 
conditions  of  AHMSA's  debt  were  not 
altered  by  these  transactions. 

DOC  Position:  Because  we  were 
unable  to  verify  that  none  of  the 
principal  of  the  foreign  debt  included  in 
the  1987  agreement  was  forgiven  as  part 
of  the  1988  or  1990  agreements,  we  have 
assumed  as  BIA  that  the  GOM  did 
forgive  some  of  the  AHMSA  debt  that 
was  included  in  the  1987  agreement. 
However,  the  1988  and  1990  contracts 
between  the  GOM  and  AHMSA  clearly 
state  that  AHMSA  is  now  indebted  to 
the  GOM  for  the  portion  of  the  1987 
debt  covered  by  the  1988  and  1990 
agreements.  Moreover,  we  verified  that 
AKMSA  is  paying  interest  on  this  debt. 
We  therefore  find  petitioners'  BIA 
recommendation  to  be  inappropriate. 
Instead,  we  have  made  the  BIA 
assumption  that  the  GOM  forgave  the 
same  amount  of  AHMSA  debt  that 
foreign  creditors  forgave  in  their 
agreement  with  the  GOM. 


Bancomext  Financing 

Comment  8.  Petitioners  argue  that 
because  Bancomext  reimbursed  the 
commercial  bank  for  the  difference 
between  the  amount  of  interest  the  bank 
charged  AHMSA  for  short-term  pre- 
export  financing  and  the  amount  at 
which  Bancomext  offered  financing  to 
the  commercial  bank,  the  Department 
should  coimtervail  the  amount 
reimbursed  by  Bancomext  Petitioners 
contend  that  if  the  loan  were  made  on 
commercial  terms,  the  portion  of  the 
lender's  cost  reflected  in  the 
reimbursement  would  have  been  passed 
on  to  the  borrower. 

DOC  Position:  We  disagree  with 
petitioners.  At  verification,  we  observed 
that  on  some  loans,  Bancomext 
reiitiburses  commercial  banks  in  the 
manner  outUned  by  petitioners  above. 
However,  such  reimbursements  cannot 
replace  the  use  of  a  short-term 
commercial  interest  rate  as  the 
Department's  benchmark.  The 
Department  consistently  seeks  to 
measure  the  benefit  to  the  recipient  of 
a  countervailable  subsidy.  However, 
petitioners'  suggested  methodology  with 
respect  to  these  loans  would  not  be  an 
appropriate  measurement  of  the  benefit 
to  the  recipient.  By  comparing  the 
interest  paid  on  these  loans  to  that 
which  would  be  paid  using  a  short-term 
commercial  interest  rate,  the 
Department  has  correctly  estimated  the 
benefit  to  the  recipient,  i.e.,  the  amount 
by  which  AHMSA  and  IMSA  benefited 
from  GOM  intervention. 

Nafinsa  Loans 

Comment  9:  Petitioners  contend  that, 
in  addition  to  countervailing  AHMSA's 
Nafinsa  loan  based  on  its  preferential 
interest  rate,  the  Department  should  also 
countervail  the  portion  of  penalty 
payments  on  this  loan  that  Nafinsa 
forgave  in  1987, 

DOC  Position:  The  amount  of  this 
penalty  forgiveness  is  insignificant  and 
does  not  meet  the  Department's  0,50 
percent  threshold  for  amortizing  non- 
recurring subsidies  over  time.  See, 
Proposed  Regulations. 
§  355.49(a)(3)(i)(A).  and  the  Allocation 
section  of  the  General  Issues  Appendix. 
Therefore,  because  this  non-recurring 
subsidy  was  not  received  during  the 
POI.  we  are  not  countervailing  Nafinsa 
penalty  forgiveness. 

PITEX 

Comment  10:  IMSA  argues  that 
benefits  of  the  PITEX  program  are  not 
"tied"  to  export  sales.  They  point  out 
that  machinery  imported  under  the 
program  can  be  used  to  produce  goods 
for  both  the  domestic  and  export 
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markets,  and  [MSA  d:d  not  ex^'Ort  at 
any  specified  export  ievel.  dtispite  their 
receipt  ofPTTEX  benefits.  A<:cord;;it;!v. 
IMSA  contends  that  Lae  PITEX  pro<rE:r; 
does  not  pre  vide  export  subsia.e*  and 
that  the  Departn-f-Tit  should  dste'in^riH 
either  iha!  the  p"  ■dri:n  is  not 
countervBiiaLie  .,:  sitemativeiy,  that 
the  benefit  sh  •  uia  be  allocated  over 
total  sale*;,  not  pist  export  sales. 

In  support  c.i  the:-  argument.  IMSA 
Cites  the  Depfl-Tnent  s  decision  in 
Extruded  Rubber  Thread  from  Malaysia: 
Final  Affi.Tretive  Oauntervailing  Chjty 
Determinetuj;;  and  Countervaihng  Duty 
Ordar  57  FF  38472.38476.38480, 
33481  (August  1992).  In  that  case,  the 
Department  determined  that,  even  if  a 
subsidy  progTarT>  rcn'ains  export 
requirements,  ti  '•  prcg'a.ii  wijl  not      • 
amount  to  ar.  yip   n  "Si.bs.dv  "where  the 

*  expcit  c^'.icT.^  ao  not  carry 
preponderant  weight"  in  determining 
program  eligibility  and  that  the 
Department  treats  as  an  "export 
s..:js  dy'  only  that  portion  of  a  subsidy 
praiiC^arr!  wnert-in  "receipt  of  benefits 
becorriss  contingent  on  export 
perforrr.anca"  (p.  38476). 

DCC  PiTiitjon:  In  previous  cases,  the 
l\  partrr.eat  h&s  addressed  arguments 
s  :-.  lar  to  those  presented  by  IMSA.  in 
Fi:;al  KesultB  of  Countervailing  IXity 
Administrative  Review:  Porcelain-on- 
Steel  Ccckingware  from  Mexico.  57  FR 
562.  5B4  (January  7.  1992).  we  found 
thrit  '  ihg  e'i^ibiiity  criteria  for  the 
FTH.X  prrjv/br:^  Umit  the  benefits  to 
€  >  i)   --'■ .  ■  and  that  "should  a  company 
u,::;g  PiTEX  wish  to  sell  its  production 
'  ni  orporating  the  imported  raw 
r.dtenals  ^r  producea  with  the 
irnportt>d  equipment)  in  the  domestic 
market,  it  must  obtain  special 
autho.nzation  an  i  p.iv  the 
curre«;por.dLrp  Gu'  •-s,  tnereby  forfeiting 
th-?  portion  of  ^)e^.efits  granted  through 
FiTLX  to  n,en-.han  :ii>;e  ultimately  sold 
m  tne  dorr.esti<:  rr:arket  "  In  Final 
Results  of  Co'inttrvailing  Duty 
Adrnnistrativ?  Review:  Certain  Textile 
Ntjil  Products  From  Mexico.  56  FR 
50,858  (October  9. 1991),  we  determined 
that    whether  or  not  the  Government  of 
Mexico  properly  euthorlzed  the 
e  "LBmption  of  duties  under  the  PITEX 
program  is  not  relevant  to  the  feet  that 
[the  companyl  received  the  benefit  of 
the  exemption." 

\Jo;'K)ver,  we  firid  tha'  LMSA'sciteto 
Ext-^uded  Rubber  Tliread  from  Malaysia 
IS  not  appropndte  In  that  case,  the 
Department  verfied  that  receipt  of  the 
ta.x  incentive  m  question  is  dependent 
on  a  review  of  twelve  criteria,  only  two 
of  whirii  "specifiiiaiiy  add-ess  the 
export  potential  of  the  proposed  product 
CI  activity"  (57  FR  38475)  Further,  we 
fo^nd  that  "ccrrpan.es  that  produce 


only  for  the  domestic  market  may  also 
receive"  tax  benefits  under  this 
program,  and  that  "some  connpanies 
may  be  rejected  even  though  their 
export  potential  is  high"  (57  FR  38475). 

In  contrast,  under  tne  PITEX 
guidelines,  receipt  of  benefits  is 
contingent  upon  just  one  criterion;  the 
company  must  export.  We  therefore  find 
that  the  export  criterion  in  this  case 
does  "carry  preponderant  weight  '  in 
determining  program  eligibility  and  that 
receipt  of  benefits  under  the  PITEX 
program  is  "contingent  upon  export 
performance." 

/MS 

Comment  11:  Petitioners  argue  that 
the  evidence  on  the  record  to  date 
suggests  that  IMIS  provided  certain 
goods  and  services  to  AHMSA  on  an 
exclusive  basis.  Although  IMIS  has 
asserted  the  general  availability  of  a 
number  of  projects,  there  is  no  evidence 
in  support  of  this  claim.  Petitioners 
request  that  the  Department  subject  all 
non-publicly  available  transactions  to 
countervailing  duties.  See.  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway,  56  FR 
7678-7682  (Febraary  25,  1991). 

AHMSA  contends  that  the  contractual 
arrangements  between  IMIS  and 
AHMSA  do  not  constitute 
countervailable  benefits  because  they 
are  publicly  available.  AHMSA  further 
argues  that  information  on  the  record 
indicates  that  IMIS's  services  were  not 
limited  to  AHMSA  or  the  Mexican  steel 
industry;  current  research  focuses  on 
the  petroleum  industry. 

DOC  Position:  Non-publicly  available 
transactions  between  IMIS  and  AHMSA 
are  subject  to  countervailing  duty 
examination.  See,  Proposed  Regulations. 
§  355.44(1).  Contrary  to  AHMSA's 
assertions,  information  on  the  record, 
including  our  verification  repcHi, 
establishes  only  one  [MIS  joint  venture, 
the  one  with  AHMSA.  The  Department 
cannot  asiiume  the  existence  of  other 
joint  ventures,  and  such  an  assimiption 
would  not  constitute  substantial 
evidence  that  such  joint  ventures  are  not 
limited  to  AHMSA  or  to  a  specific 
enterprise,  industry  or  group  thereof. 
Furtliermore.  unlike  IMIS's  non-joint 
venture  research  activities  which  were 
publicly  available  and  are  not  being 
countervailed,  we  were  unable  to  verify 
the  public  availability  of  the  joint 
venture  activities. 

With  regard  to  AHMSA's  statement 
that  IMIS's  ciurent  activities  are  foojsed 
primarily  on  the  petroleum  industry  and 
are.  therefore,  generally  available.  I\11S 
historically,  and  during  the  POI, 
provided  research  for  the  iron  and  steel 


mdii.str,-,  a.'-.d  more  r-i-ently.  the 
petroleum  indu<;tr}v  There  i.s  no 
compelling  evidence  on  the  n>rord  to 
suggest  that,  even  now  LMIS  has  shifted 
its  foc-s  to  petroleum,  AHM.'^.X's 
sug.Kestion  that  the  verification  report 
establishes  this  fact  is  inaccurate  and 
not  supported  by  en  examination  of  the 
verification  report  itself.  Furthermore. 
6S  noted  in  the  IMIS  section  of  this 
notice,  we  find  the  iron  and  steel 
industry  together  with  the  petroleum 
indusiT}-  to  constitute  a  specific  group  of 
industries, 

Comment  12:  Petitioners  contend  that 
evidence  on  the  record  indicates  that 
the  services  rendered  by  IMIS  to 
AHMSA  constitute  massive  subsidies  to 
AHMSA.  Petitioners  suggest  that,  absent 
verified  information,  the  Department 
should  conclude  that  AHMSA  is 
subsidiasd  to  the  same  degree  that  IMIS 
is  subsidized  by  the  COM. 

DOC  Position:  Although  we  agree 
with  petitioners  that  the  amount  of  all 
non-publicly  available  research 
assistance  shouM  be  countervailed,  we 
do  not  agree  with  petitioners  suggested 
methodology.  At  verification,  we 
established  Lhat  AHMSA  and  IMIS 
entered  into  a  joint  venture.  Absent 
IMIS's  contribution.  .AHMSA  would 
have  had  to  contribute  the  full  amount 
of  the  investment  in  the  joint  venture  to 
accomplish  the  sam.e  research. 
Therefore,  we  conclude  that  the  most 
appropriate  methodology  is  to 
countervail  the  full  amount  of  IMIS's 
contribution  to  the  joint  venture  as  a 
grant  to  AHM3A_  Since  no  information 
was  provided  regarding  IMIS's 
contribution  to  the  joint  venture  and 
since  IMIS's  denial  of  the  joint  venture 
prevented  verification  of  this  issue  at 
IMIS.  we  are  assuming,  as  BIA.  that 
IMIS  contributed  an  amount  equal  to  the 
amount  AHMSA  expended  for  ell  joint 
venture  activities.  Because  50/50  joint 
ventures  are  a  common  business 
practice,  this  is  a  reasonable  assumption 
and  appropriate  for  use  as  BIA.  In 
contrast,  any  subsidization  of  LMIS  does 
not  necessarily  bear  any  relationship  to 
the  joint  venture  arrangement  between 
IMIS  and  AKMSA. 

Comment  13:  AHMSA  contends  that, 
at  verification.  IMIS  officials  provided 
documentation  containing  concrete 
evidence  that  prices  charged  to  .^HMSA 
were  similar  to  prices  cha.'^.ied  to  other 
firms.  Therefore,  there  is  no  basis  upon 
which  the  Department  could  determine 
that  IMIS's  p.ices  to  AHMSA  wore 
preferential. 

DOC  Position:  The  contracts 
examined  at  IMIS  covered  non-joint 
venture  products  and  services  These 
IMIS  activities  are  not  Inking 
countervailed  by  the  Department  as  they 
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w'To  publicly  av&ilable.  DvtlS's  nenia]  nf 
joint  ven*-,:re  arn%'iUes  preventf  i 
verification  of  the  form  and  amn.^uit  of 
the  assistance  provided  by  IMIS  in  the 
joint  venture  wiLh  Ai-ENISA  Gi'.en  the 
laik  of  verification  and  the 
Department's  discover^-'  rf  a  ssgnifirant 
amount  of  luireported  transactions 
between  IWIS  and  AHMSA.  the 
Department  cannot  conclude  that  prices 
charged  for  pubhcly  available  r-tsearch 
resv.its  should  serve  as  a  benchma'V  for 
examining  pnces  on  joint  venture 
research  results. 

Lay-off  Financing 

Cowrier::  N"   AH'N'S*  &-guesthatby 
closing  donn  an  erivirnnnentslly 
unsound  blast  farnsce  and  layi.ig-off 
workers,  tlia  GT.M  was  doing  what  any 
private  owner  mijiht  dc  In  preparing  a 
good  for  sale,  e  private  cv."n6r  will  often 
taice  steps  to  spruce  vp  the  condition  or 
appearance  of  the  good  in  order  to 
increase  that  good  s  sale  price.  AHMSA 
contends  that  tne  GOM's  goal  in  taking 
tnese  act;ons  was  to  maximize  the  sale  ^ 
price  of  ,AHMSA,  ml  to  subsidize  the 
„ompanv. 

DOCPositJori  The  GOM's  in  ent  is 
not  the  basis  for  a  determination  of 
whether  assistance  to  a  company  is 
countervailable.  The  issue  ;s  whether 
the  company  benefited  from  thi- 
government's  action.  (See.  SS/^3 
Svpr.skrt  Stanl  AB\.  I'mted  St^itti.  "647 
Supp.  650.  657  (Crr  1991!,)  AHMSA 
benefited  from  this  financing  bfcau.se 
a'osent  financi.-.g  from  the  GON!.  :t 
would  have  had  to  finance  the  !ay-off 
costs  from  other  sources.  As  su;  h.  the 
GO.M's  lay-off  financing  const;'  jt.?s  a 
rountervailable  beDefit  to  AHi\:SA 
~l  herefore,  as  dis<:assed  ic.  the  i-ro- 
privatization  Lay-Off  Financing  section 
of  this  notice,  we  are  calculating  a  rate 
for  this  benef.t  using  BLA 

Comment  15:  Petitioners  argue  that 
the  pr©-privat:zation  lay-off  fimncma 
should  be  treated  as  a  preferen'ial  loan 
until  September  30,  1991  'at  w:  ich  time 
the  value  of  the  loan  was  frozei.),  and 
as  a  no  interest  loan  thereafter  P'urlher, 
they  urge  the  Department  to  rnhke  a  BIA 
as^sumption  that  the  loan  was  n  ade  on 
J'muary  1.  1991,  and  to  calculate  the 
interest  rate  based  on  the  differ  -ince 
between  the  original  loan  amount  and 
the  value  of  this  loan  as  of  Sep*  »mber 
30,  1991. 

.AHMSA  argues  that  this  payment 
should  be  treated  as  a  loan  and  that  this 
loan  will  be  paid  in  hil!  by  the  '.-^ansfer 
of  AHMSA  assets  to  the  U'lM.  They 
assert  that  each  asset  will  'c>e  credred 
against  the  loan  balance  at  its  eppraise.^i 
value  as  of  September  1991 
.*>cccrding!y,  AHMSA  argues  tl'at  no 
account  will  be  taken  of  any  inflation  in 


the  value  of  the  ps,'ets  between  the  end 
(  f  1  'i''i  1  end  'he  date  of  the  final  transfer. 
.■\,> though  no  "rbfil"  Interest  is  accruing 
or.  *.'■;<-  l.an   thn  a.sM-t  inflation  will 
e'.S'i ';  I.  V  :  ruvide  'die  government  an 
ir -H-r ;!  .iite  ►^qual  to  the  Mexican 
icfldtion  rate. 

DOC  Position  A'  verification,  GOM 
officials  fold  us  tna'.  when  each  asset  is 
t,::.ker:  r^t,;,  po^«,f-<;si,y,i  bytheGOM,  the 
■;■',;.  K  vh.ue  of  "..Ot:  a.<»Sf:  at  that  time  is 
ortidittni  acaiost  i;!"^  lean  t^lance. 
Without  k^nm  :  g  when  each  asset  was 
transferif-d  ■.  ::.    GOM,  it  is  impossible 
to  use  AHMSA  s  proposed  methodology 
to  determine  how  much  interest  would 
be  offset  by  inflation. 

The  GOM  had  full  opportunity" to 
provide  information  on  this  financing 
prior  to  verification,  but  failed  in  do  so. 
Therefore,  we  are  calculating  t>  e  rate  for 
the  program  based  on  BIA,  and  we  are 
treating  this  financing  as  a  no  iiiterest 
loan  that  was  granted  on  January  1, 
1991. 

Other  Issues 

Comment  16:  Petitioners  arg^ie  that 
tlie  GOM's  forgiveness  of  the  debt  of  a 
company  related  to  AHMSA  in 
exchange  for  AHMSA  shares  provides  a 
countervailable  benefit  to  AfO^SA. 
Petitioners  argue  that  this  debt 
forgiveness  provides  a  countervailable 
l>enefit  to  AHMSA  because  AHMSA 
owns  shares  in  the  company. 

DOC  Position:  Petitioners  raised  this 
issue  for  the  first  time  in  their  case  brief, 
and  they  have  not  alleged  or  offered 
evidence  that  this  debt  for  equity  swap 
was  inconsistent  with  commercial 
considerations  or  how  it  beneficed 
AHMSA.  Accordingly,  we  have  not 
considered  this  issue  in  reaching  our 
final  determinations. 

Comment  1 7:  A  portion  of  the  assets 
of  Fundadora  de  Monterrey,  S.A.  de 
(  'v    T'MSA)  were  sold  together  with 
o\HMSA.  Petitioners  argue  that  the 
I-epartment  should  countervail  sales 
and  title  taxes  on  the  FMSA  as.sets,  taxes 
which  were  waived  by  the  GOM. 

DOC  Position:  We  disagree  with 
petitioners.  At  pnvatization,  AHMSA 's 
purchaf^er  also  bid  on  and  purchased 
assets  of  FMSA,  an  inactive  steel 
producer  .W  verification,  we  found  that 
tne  CX3M  waived  the  sales  and  title 
taxes  payable  under  Mexican  law  on  the 
s^ile  of  assets.  Although  we  find  that  the 
FMSA  assets  purchased  along  with 
A.HMSA  should  have  been  subject  to 
s.:les  and  title  taxes,  we  have  not 
or.nsidered  this  issue  in  reaching  our 
!  ria  i  d "terminations  because  the  FMSA 
a^si.'s  uo  not  produce  subject 
merchandise  in  these  investigations. 


V'Tifsi  :i!ion 

In  accordance  with  section  776(b)  of 
the  Act,  except  as  noted  above,  we 
verified  the  information  used  in  making 
our  final  determinations.  We  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials,  examination  of 
relevant  accounting  records,  and 
examination  of  original  source 
documents.  Our  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building). 


Suspf 


uf  Liquidation 


In  accordance  with  our  affirmative 
preUminary  determinations,  we 
mstructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Mexico, 
which  are  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7, 1992,  the  date  of 
pubUcation  of  our  preUminary 
determinations  in  the  Federal  Register. 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  hquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
hquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7.  1992,  and  April  6, 1993. 
We  will  reinstate  suspension  of 
hquidation  imder  section  703(d)  of  the 
Act,  If  the  International  Trade 
Commission  (ITC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  Indicated 
below. 

Certain  Corrosion-Resistant  Cartmn  Steel  Flat 

Products: 
HYL.SA — 47.84  percent  ad  valorem 
IMSA  and  all  other  manufacturers, 

producers,  and  exporters — 5.71  percent 

ad  valorem 
Certain  Cut-To-Length  Caihon  Steel  Plate: 
AHMSA  and  all  other  manufacturers, 

producers,  and  exporters — 20.25  percent 

ad  va7oreoi 
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rrc  Notification 

In  accordance  with  section  705(c)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determinationa.  In  addition,  we  are 
maJdng  available  to  the  ITC  aU 
nonprivileged  and  nonproprietary 
infonnation  relating  to  these 
invettigations.  We  will  allow  the  ITC 
accesi  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirm*  that  it  will 
not  diacloee  guch  information,  either 
publicly  or  under  an  adminiatrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Aa«ijtant 
Secretary  for  Inveatigationa,  Import 
Adminigtration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  mjur>',  doe* 
not  exist,  these  proceedings  will  be 
terminated  and  ail  estimated  duties 
deposited  or  seciiritiea  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled  If,  however,  the 
ITC  determines  that  such  injur>-  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directmg  Customs  Officers 
to  assess  countervailing  duties  on 
entries  of  certain  steel  products  from 
Mexico. 

Retiun  or  Destruction  of  Propnetary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subiect  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  propnetary 
infcrmation  disclosed  under  APO  in 
accordance  with  19  CFR  355  34(d). 
Failure  to  comply  is  a  vioialion  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705id)  of  the  Act  (19 
US.C.  167i(d;Jand  19  CFR. 
355,20{a)(4J.  I 

D«ted  fuE8  21,  19<33. 
Joseph  A.  Spetnni. 

Acting  Assistant  Secretary  for  Import 

Administration 

[FR  Doc.  93-156.36  Fiied  '-4-9.3   8  45  am] 
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[C-«1 4-102] 

RnaJ  Afflrmativ*  Countervailing  Duty 
D«t«fminatioo.  C«fUin  Cofroaion- 
FUsistant  Carbon  Staal  Rat  Producta 
From  Naw  Zaaland 

AOCICY:  Import  Administration, 
International  Trade  AdministraUon. 
Department  of  Commerce 
ifflCTTVl  OATl:  July  7,  1993 
F0«  FUHTHM  MFOMUTKM  CONTACT: 
Stephanie  Moore  or  Cameron  Cardoro, 
Office  of  CounterviiUng  Compliance, 


L'  S  Department  of  Commerce,  room 
4012,  14th  Street  and  Constitution 
Avenue,  NlrV  ,  Washington,  DC  20230; 
telephone  (202)  482-2786. 

Final  DetenninatioD: 

The  Department  determines  that 
beneflu  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tanff  Ac-t  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  iji  New  Zealand 
of  certain  corrosion-resistant  carbon 
steel  flat  products. 

For  information  on  the  estimated  net 
subsidy,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

cjase  Hj story 

Smra  the  publication  of  the 
preliminary  aetermination  (57  FR 
57730.  December  7,  1992),  the  following 
evenU  have  ocrurmd.  On  December  18, 
1992,  and  or.  Janaary  25,  1993,  we 
issued  supplemental  questionnaires  to 
t.h8  Government  of  New  Zealand 
(CX3NZi  and  BHP  New  Zealand  Steel 
Limited  iSZS]  On  January  11,  1993, 
and  February  3.  1993,  we  received 
respon-ses  to  those  supplemental 
questionnaires. 

We  conducted  verification  from 
February  10  through  February  18,  1993. 
On  Man;h  8,  1993.  we  published  in  the 
Federal  Register  a  not:ce  postponing  the 
fina;  ciPtem;;;iation  in  this  investigation 
in  accorderice  with  the  postponement  of 
the  final  determinations  in  the 
antidumping  duty  investigations  of  the 
same  class  or  kind  of  ,men,handise  (58 
FR  12935). 

The  petitioners  and  respondents 
submitted  their  prt^heanng  bnefs  to  the 
Department  on  Man-.h  24,  1993  On 
March  26.  1993.  the  Department 
returned  a  prehearing  brief  to 
O  Melveny  k  Meyers,  counsel  to  NZS, 
because  the  brief  contained  new  factual 
infonnation.  On  March  29,  1993. 
CMelveny  &  Meyers  resubmitted  a 
redacted  version  of  the  prehearing  bnef 
Both  the  petitioners  and  the 
respondents  submitted  rebuttal  briefs  on 
March  30, 1993,  The  Depart.ment  held  a 
case-specific  heanng  for  New  Zealand 
on  March  31,  1993  The  General  Issues 
heanng  was  held  on  May  5  and  6,  1993. 

In  a<xordance  with  article  5. 
Paragraph  3  of  the  ;\greemeiit  on 
Interpretation  and  Application  of 
Articles  VI,  XVI,  and  XXIU  of  the 
General  Agreement  of  Tariffs  and  Trade. 
on  April  6.  1993.  we  terminated  the 
suspension  of  liquidation  of  ail  entries 
of  the  subject  merchandise  entered,  or 
w;thdra\ATi  for  consumption,  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below). 


Scope  of  Investigation 

The  products  covered  by  this 
investigation,  certain  corrosion-resistant 
carbon  steel  flat  products,  constitute  one 
"class  or  kind"  of  merchandise,  as 
defined  in  the  Scope  Appendix  that  is 
attached  to  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria. 
This  "class  or  kind"  of  merchandise  is 
certain  corrosion-resistant  carbon  steel 
flat  products.  Comments  regarding  the 
scope  of  this  investigation  are  addressed 
in  the  Scope  Appendix. 

Injury  Test 

Because  New  Zealand  is  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
U.S.  International  Trade  Commission 
(ITC)  is  required  to  determine  whether 
imports  of  certain  corrosion-resistant 
carbon  steel  flat  products  from  New 
Zealand  materially  injure,  or  threaten 
material  injury  to.  a  US.  industry.  On 
August  21,  1992,  the  ITC  determined 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  being 
materially  injured  or  threatened  With 
material  injury  by  reason  of  imports 
frc.m  New  Zealand  of  the  subject 
merchandise  (57  FR  38064;  Aufiu.":!  21 
1992). 

Respondents 

The  GONZ  is  the  respondent  for  the 
class  or  kind  of  merchandise  subject  to 
this  investigation.  The  foilowing  is  a  list 
of  the  selected  respondent  companies 
for  the  class  or  kind  of  merchandise 
subject  to  this  investigation: 

Certain  Corrosion -Resistant  Carbon  Steel  Flat 
Products 
BHP  New  Zealand  Steel  Limited  (NZS) 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and 
comments  by  interested  parties,  we 
determine  the  following; 

General  Issues 

Several  issues  raised  by  interested 
parties  in  this  investigation  and  in  other 
countervailing  duty  investigations  of 
certain  steel  products  from  various 
countries,  were  not  case-specific  but 
rather  general  in  nature.  These 
included: 
•  Allocation  Issues; 

Denominator  Issues; 

Equity  Issues; 

Prepension  Program  Issues; 

Privatization  Issues;  and 

Restructuring  Issues. 
The  comments  submitted  by 
interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
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and  rebuttal  hru;fs,  as  wh>1  as  \he 
(  ountrv'-spwiific  briefs  ar.d  t!:e 
Department's  positions  on  nat  h  are 
adcir»"«sed  in  the  General  Issut-s 
Appendix  whicii  is  attaclied  to  Final 
;\ffinTiative  Countervailing  Duty 
Defermination  Certain  Steel  Products 
from  Austria  which  is  published 
concurrently  with  this  notice 

PeritKJ  of  !iivesti^;ation 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  nneasuring  subsidies  (the  period  of 
investigation  (POIIJ  is  Apni  1,  1991 
through  March  31,  1992,  which 
corresponds  to  the  fiscal  year  of  the  only 
respondent  companv.  NZS. 

Creditworthiness 

Petitioners  alleged  that  in  1986,  when 
NZS  issued  preferred  shares  to  the 
GONZ  for  the  assumption  of  N  '  ?  :  .9 
million  of  NZS  debt,  NZS  was 
uncredilworthy.  The  Department 
reviewed  NZS's  creditworthiness  for  the 
fiscal  years  ended  March  1984,  1985 
and  1986.  Based  on  the  information  on 
the  record,  we  delemune  that  NZS  was 
creditworthy.  For  a  mo.re  detailed 
discussion  of  the  creditworthiness 
analysis,  see.  Memorandum  to  File 
dated  June  21,  1993,  which  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Privatizaiii-.n 

li;  ]f)H7,  tt;t'  CON'Z  sold  its  89  percent 
share  ownership  and  its  preference 
shares  in  NZS  to  a  private  company.  In 
this  final  determinaticn   we  have 
decided  that  a  portion  of  the  price  paid 
for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calcula'ed  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies.  We  then  reduced  the  benefit 
streams  for  each  of  the  prior  subsidies 
by  the  ratio  of  the  repayment  an:u}unt  to 
the  net  present  value  of  all  remaining 
benefits  from  those  prior  subsidies  at 
the  time  of  privatization   A  further 
explanation  of  the  Department's 
determination  on  pnvat.zation  and 
these  Cxiiculutions  can  be  found  in  the 
Privatization  section  of  the  General 
Rsues  Appendix.  The  subsidies 
allocated  to  the  POI  for  NZS  rt-flect  the 
application  of  the  pnvatization 
methodology 

Grant  Methodology 

The  Department's  methoduiugy  fur 
calculating  the  net  subsidy  rate 
iittributable  to  grants  is  discussed  in  the 
Allocation  .seclion  of  the  General  Issues 

.•\ppendix. 


A   Programs  Determined  T     Fie 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  New  Zealand  of  certain 
corrosion-resistant  carbon  steel  flat 
products  under  the  following  programs: 

1.  1985  Reconstntction  Agreement 

The  petitioners  contend  that  the 
Reconstruction  Agreement  provided  a 
subsidy  to  NZS.  because  the  assumption 
of  debt  by  the  GONZ  benefitted  NZS 
directly  by  relieving  it  of  the  debt 
incurred  by  its  wholly-owned 
subsidiary,  NZS  Development.  This  debt 
assumption  was  not  equal  to  the  value 
of  the  NZS  shares  received  by  the 
GONZ.  Petitioners  state  that  the 
difference  is  a  subsidy  to  NZS. 

In  order  to  properly  analyze  the 
Reconstruction  Agreement,  the 
Department  found  it  necessary  to  first 
review  the  nature  of  the  GONZ's 
involvement  as  a  major  shareholder  in 
NZS  Development.  The  commercial 
consistency  of  the  GONZ's  original 
investment  decision  affects  our 
judgment  on  whether  the  GONZ's 
subsequent  actions  in  the 
Reconstruction  Agreement  were 
consistent  with  commercial 
considerations.  We  obtained  additional 
necessary  documents  to  make  this 
determination,  such  as 
contemporaneous  feasibility  studies, 
during  our  verification. 

NZS  and  the  GONZ  entered  into  a 
joint  venture  project  in  1980,  NZS 
Development.  The  purpose  of  this 
project  was  to  construct  additional 
mining  and  steel  making  facilities,  as 
well  as  new  hot-rolling  and  cold-rolling 
mills,  which  would  allow  NZS  to 
become  a  fully  integrated  steel- 
producing  company.  The  rights  and 
obligations  of  the  two  partners  were 
established  in  the  Formation  Agreement 
and  the  Planning  Memorandum.  The 
Formation  Agreement  established  the 
activities  to  be  conducted  by  NZS 
Development,  how  those  activities 
would  be  financed,  and  what  would 
happen  after  completion  of  the 
construction.  The  Planning 
Memorandum  outlined  certain  GONZ 
commitments  to  NZS,  such  as  ensuring 
domestic  market  share  through  tariff 
protection,  duty  free  treatment  of 
imported  machinery,  adequate  supplies 
of  raw  materials,  and  granting  sp)ecial 
tax  treatm.ent. 

I  nder  the  terms  of  the  Formation 
A.greement,  NZS  Development  would 
effect  the  construction  of  the  production 
fncititiHs  as  the  plant  groups  came  on 
stream.  NZS  Development  would  then 
lease  to  NZS  each  plant  group  from  its 


commissioning  date,  which  is  the  date 
when  the  assets  would  have  been 
producing  at  25  percent  capacity  over  a 
fourteen-day  period,  until  the  transfer 
date,  which  would  take  place  three 
years  after  the  commissioning  date.  At 
that  time,  the  plant  groups  would  have 
been  transferred  to  NZS  at  full  cost  with 
all  outstanding  liabilities.  The  GONZ 
would  retain  majority  ownership  of  NZS 
Development  until  the  last  of  the  assets 
were  transferred  to  NZS. 

The  development  project  had  start-up 
capital  contributed  by  the  GONZ  and 
NZS.  The  GONZ  contributed  NZ$6 
million  and  took  a  60  percent  interest, 
while  NZS  contributed  NZ$4  million 
and  took  a  40  percent  interest.  In 
accordance  with  the  terms  of  the 
Formation  Agreement,  during  the  course 
of  the  joint  venture  project,  the  GONZ 
provided  direct  financing  and 
guaranteed  NZS  Development's  external 
financing,  for  which  it  charged 
guarantee  fees. 

The  NZS  Development  project  did  not 
proceed  as  planned.  NZS  Development 
experienced  cost  overruns,  construction 
delays,  and  labor  strikes.  In  July  1984, 
a  new  government  with  a  different 
ideological  view  was  elected  in  New 
Zealand,  and  the  GONZ  began  to 
liberalize  and  deregulate  the  New 
Zealand  economy.  In  order  to  assess  the 
status  of  the  development  project,  the 
GONZ  commissioned  a  study  by  a  team 
made  up  of  GONZ  officials  and 
independent  consultants.  The  main 
conclusions  of  the  study  stated  that 
additional  capital  investments  were 
necessary  to  complete  the  project  and 
that  NZS  would  not  be  able  to  handle 
the  estimated  debt  burden. 

Considering  the  deterioration  of  the 
NZS  Development  project  and  the 
significant  change  in  (JONZ  economic 
policy,  the  GONZ  no  longer  regarded 
itself  as  a  joint  venture  partner  and 
would  not  extend  supp>ort  to  the  project 
beyond  its  legal  obligations.  NZS,  on  the 
other  hand,  believed  that  the  GONZ  was 
legally  committed  to  the  project  until  its 
completion.  As  a  result,  the  GONZ  and 
NZS  entered  into  negotiations  to 
dissolve  the  joint  venture  arrangement. 

In  December  1985,  the  GONZ  and 
NZS  signed  a  Reconstruction 
Agreement,  which  superseded  the 
Formation  Agreement  and  the  Planning 
Memorandum.  Under  the  terms  of  the 
agreement,  NZS  Development  became  a 
wholly-owned  subsidiary  of  NZS.  NZS 
received  all  of  NZS  Development's 
incomplete  assets,  NZS  Development 
retained  approximately  20  percent  of  its 
debt,  and  NZS  agreed  to  indemnify  the 
GONZ  for  any  cost  it  incurred  under  the 
guarantees  provided  for  the  retained 
debt.  The  GONZ  assumed  the 


37368 


FederaJ  Register  /  Vol  58.  No.  130  /  Friday.  July  9,  1993  /  Notices 


UMI 


responsibility  to  repay  approximately  80 
percent  of  NZS  Development's  existing 
liabilities  in  exchange  for  291,006,764 
newly  issued  shares  in  NZS.  which 
resulted  in  Lhe  GONZ  becoming  812 
percent  maionty  shareholdHr  in  NZS. 

For  the  following  ruasons.  we 
determine  that  the  GONZ  s  detnsion  to 
enter  into  the  NZS  Developm.ent  joint 
venture  was  inconsistent  with 
commercial  considerations  and  that  the 
subsequent  debt  assumption  by  the 
GONZ  in  exchani<e  for  NZS  shares  was 
also  inconsistent  with  commercial 
considerations  First,  as  stated  above. 
the  Departm.ent  has  determined  that  in 
order  to  evaluate  whether  the  1985 
assumption  of  debt  in  exchange  for 
equity  is  countervailable,  we  must  first 
determine  whether  the  GONZ's 
investment  m  the  lomt  venture 
construction  proiect  was  on  terms 
inconsistent  with  commercial 
considerations  For  this  purpose,  we 
considered  the  nature  of  the  project,  the 
underlying  formal  agreeinents  between 
the  two  partners  (Form.ation  Agreement 
and  Planning  Memorandum),  and  other 
factors,  including  the  economic 
environment  anJ  feasibihtv  studies 
compiled  by  NZS  and  the  GONZ  at  the 
time  the  decision  was  made  to 
undertake  the  protect. 

Our  analysis  of  the  feasibility  studies 
shows  that  the  studies  relied  on  the 
implementation  of  specific 
commitments  by  tr.e  GONZ,  such  as  the 
assurance  of  certain  financing,  domestic 
market  share,  supply  of  raw  materials 
and  favorable  tax  'reatment,  in  their 
projection  of  the  revenues  of  the  project. 
Therefore,  we  find  that  the  studies  did 
not  provide  an  cbiective  assessment  of 
the  viability  of  the  pro)e(~t,  based  on 
market  conditions  Absent  such 
government  com.m.itments,  it  is  unlikely 
that  a  pnvate  investor  would  have  made 
the  inveslment- 

The  Departm.ent  has  in  the  past 
considered  the  presence  of  private 
investment  made  at  Lhe  same  time  as  the 
governments  investment  indicative  of 
the  comm.ercia!  reasonableness  of  the 
government  investment  However,  the 
facts  of  each  case  must  be  carefully 
exam.ined  m  order  to  make  such  a 
determination  Although  NZS  was  a 
private  investor  in  this  )0int  venture 
project,  it  is  clear  from  the  record  that 
NZS  could  not  have  undertaken  this 
project  without  outside  investors,  and 
that,  absent  the  government  s 
commitments  in  the  Form.ation 
Agreement  and  Planning  Memorandum, 
no  reasonable  outside  pnvate  investor 
would  have  undertaken  this  proiect. 
Thus,  the  participation  of  NZS  is  not 
disposiUve  that  the  GONZ's  investment 
was  consistent  with  commercial 


considerations.  (For  a  more  detailed 
discussion,  see.  Concurrence 
Memorandum  dated  June  21.  1993.  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building) 
(Concurrence  Memorandum)). 

As  such,  the  original  investment,  the 
NZS6  million  provided  to  the 
development  project  by  the  GONZ,  was 
inconsistent  with  commercial 
considerations.  We  therefore  find  that  at 
the  time  of  the  GONZ's  investment.  NZS 
Development  received  a  countervailable 
subsidy.  We  have  further  determined 
that  the  subsidies  bestowed  upon  NZS 
Development  were  passed  through  to 
NZS  with  the  Reconstruction  Agreement 
(see.  the  Restructuring  section  of  the 
General  Issues  Appendix).  To  calculate 
the  benefit  during  the  POI  passed 
through  to  NZS.  we  used  our  grant 
methodology  and  divided  the  benefit 
attributable  to  the  POI  by  NZS's  total 
sales  during  the  POI.  On  this  basis,  w-^ 
determine  the  estimated  net  subsidy  to 
be  0.10  percent  ad  valorem. 

With  respect  to  the  debt  assumption 
by  the  GONZ  in  exchange  for  shares,  we 
determine  the  following.  Although  we 
recognize  that  the  GONZ  was  the 
guarantor  of  all  of  NZS  Development  s 
loans  for  which  it  assumed  repayment 
responsibility,  those  guarantees  were 
provided  in  the  context  of  an  agreement 
in  which  the  GONZ,  as  an  investor, 
acted  inconsistently  with  commercial 
considerations.  At  the  time  the 
development  assets  were  transferred  to 
NZS.  NZS  did  not  give  the  GONZ 
equivalent  value  for  the  amount  of  debt 
it  assumed,  and  as  such  the  difference 
constitutes  a  countervailable  benefit  to 
NZS. 

Before  it  assumed  the  debt,  the  GONZ 
required  payment  of  fees  for  the 
guarantees  provided  as  a  result  of  its 
commitments  under  the  Formation 
Agreement.  In  the  Formation 
Agreement,  if  the  GONZ  had  to  assume 
payments  on  any  loans,  either  NZS 
Development  or  NZS  were  required  to 
repay  to  the  GONZ  principal  and 
interest  at  the  rate  of  "  *  •  •  one 
percent  per  annum  over  the  Libor  rate 
most  nearly  applying  to  that  sum  for  180 
day  loans  for  the  period  during  which 
that  sum  remained  outstanding.  '  The 
Department  compared  the  guarantee 
fees  charged  by  the  GONZ  to  this  rate 
and  determined  that  the  fees  paid  were 
nominal.  The  payment  of  a  nominal 
guarantee  fee  does  not  and  cannot 
operate  to  convert  these  guarantees  into 
instruments  that  are  consistent  with 
commercial  considerations.  However,  in 
determining  the  benefit  received  by 
NZS.  we  are  taking  into  account  the  fees 
paid  by  NZS  Development  to  the  GONZ 
by  deducting  the  amount  of  the  fees 


paid  from  the  total  amount  of  debt 

assumed  by  the  GONZ. 
Section  355.44(e)(1)  of  the 

Countervailing  Duties;  Notice  of 

Proposed  Rulemaking  and  Request  for 
Public  Comments,  (54  FR  23366  (May 

31.  1989))  (Proposed  Regulations)  sta'tes 
the*  "(tjhe  provision  of  equity  by  a 
government  to  a  firm  confers  a 
countervailable  benefit  to  the  extent  the 
Secretary'  determines  that:  (i)  The 
market-determined  price  for  equity 
purchased  directly  from  the  firm  is  less 
than  the  price  paid  by  the  government 
for  'he  same  form  of  equity  purchased 
directly  from  the  firm;  •   •'   •  ■'. 
Therefore,  to  calculate  the  benefit 
conferred  by  this  transaction,  we 
compared  the  price  per  share  paid  by 
the  GONZ  based  on  the  number  of 
shares  received  and  the  amount  of  the 
debt  assumed,  after  deduction  of  the 
guarantee  fees,  to  the  average  market- 
determined  prire  of  the  shares  over  the 
month  prior  to  the  public 
announcement  of  the  Reconstruction 
Agreement  (see.  Equity  section  of  the 
General  Issues  Appendix).  We  find  that 
the  GONZ  paid  a  premium  over  the 
contemporaneous  market  price.  In 
accordance  with  §  355, 44(e)(1),  the 
Department  determines  that  the 
premium  paid  by  the  GONZ  in  this 
transaction  is  a  subsidy  to  NZS.  We 
treated  this  premium  as  a  non-recurring 
grant. 

In  the  preliminary  determination,  we 
used  as  the  discount  rate  the  national 
average  long-*erm  (10-year)  cost  of  debt 
in  New  Zealand  as  the  basis  for  the 
discount  rate.  However,  we  learned  at 
verification  that  there  had  been  no 
issues  of  10-year  government  bonds 
during  the  m,id-1980"s.  During  the 
relevant  period,  5-year  bonds  were  the 
only  long-term  debt  instruments  in  New 
Zealand.  Therefore,  for  this  final 
determination,  as  the  discount  rate,  we 
used  the  5-year  government  bond  rate 
plus  an  0,8  percent  spread  based  en 
information  obtained  at  verification. 
Although  the  percentage  spread  was  not 
obtained  from  published  sources,  but 
rather  provided  at  meetings  with 
commercial  bankers  during  venfication, 
we  are  using  irin  our  calculations 
because  we  also  learned  at  verification 
that  a  company  in  New  Zealand  would 
not  have  been  able  to  obtain  commercial 
financing  at  the  same  rate  as  the 
government.  To  calculate  the  benefit,  we 
followed  the  standard  grant 
methodology,  see  the  Allocation  section 
of  the  General  Issues  Appendix.  We 
then  divided  the  benefit  attributable  to 
the  POI  by  NZS's  total  sales  during  the 
POI. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  for  this  program 
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to  be  19.09  percent  ad  valorem  for 
certain  corrosion -resistant  carbon  steei 
flat  products. 

2  I9fl6  Rfconstnjction  Consolidation 

Agreement 

In  December  1986,  the  GONZ  and 
NZS  signed  a  second  Reconstruction 
Agreement  (Reconstruction 
Consolidation  Agreement)  The  GONZ 
assumed  responsibility  to  repay 
N2:S621.8  million  of  the  debt  of  NZS 
Development,  which  was  now  a  wholly- 
owned  subsidiary  of  NZS,  This  debt  we.s 
previously  retained  by  NZS 
Development  under  the  terms  of  the  Hrst 
Reconstruction  Agreement  m  1985. 
Funliermore,  NZS  had  agreed  to 
indemnify  the  GONZ  for  any  costs 
incurred  m  connection  with  the 
g-aarantees  the  GONZ  had  provided  for 
this  debt.  In  return  for  this  debt 
repayment  assu.mption,  the  GONZ 
received  an  additional  314.7  miUion 
new  ordin.ary  shares  in  NZS.  As  a  result 
of  this  transaction,  the  GONZ  ultimately 
assumed  all  of  NZS  Development's  prior 
debt  and  increased  its  ownership  in 
NZS  to  90  percent 

We  determine  that  the  GONZ's 
H■^sum.ptlon  of  this  additional  debt  was 
inconsistent  with  conimen:inl 
considerations  because  the  value  per 
share  paid  by  ihie  GONZ  was 
substantially  higher  than  the 
contemporaneous  market  price  of  NZS 
shares.  The  value  per  share  was 
calculated  by  dividing  the  debt  assumed 
by  the  GONZ  by  the  number  of  shares 
It  received. 

In  the  instant  case,  we  have 
determined  that  the  GONZ  paid  a 
premium  in  assuming  thie  debt  of  NZS 
Development  Therefore,  in  accordam  e 
With  §  355  44(eKl)  of  the  Proposed 
Regulations,  the  Department  determines 
that  the  prem.ium  paid  by  GONZ  in  this 
tr,an.saction  is  a  subsidy  to  NZS  We 
treated  this  premium  as  a  non-rerurnng 
grant  and  we  used  as  our  discount  rate 
the  national  average  cost  of  long-term 
fixed  rate  debt  in  New  Zealand  for  the 
vear  in  which  the  tenns  of  the  grant 
were  approved  (i  e  ,  the  5-year  bond  rale 
for  1986  plus  the  0  8  percent  spread  for 
a  premium,  and  commitment  fee).  We 
then  divided  the  benefit  attributable  to 
the  POI  by  the  value  of  NZS's  total  sales 
during  the  POI. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  for  this  program 
to  be  13,78  percent  ad  valorem  for 
certain  corrosion-resistant  carbon  steel 
flat  products 

3.  1986  Governrr.ep.t  Purchase  of 
Preferred  Shares 

Under  the  terms  of  the  Reconstruction 

Consolidation  Agreement,  the  GONZ 


also  assumed  two  NZS  loans  totelms 
NZ5199  2  million  m  exchange  for  20 
million  preference  shares  m  NZS  w-,!h 
a  par  value  of  NZSIO  The  preferred 
shares  are  "zero  coupon',  mean.ng  that 
they  earn  no  interest  or  dividends,  and 
are  redeemable  at  a  50  percent  premium 
(NZ515)  per  share  by  the  GONZ  on  a 
compulsory  basis  m  three  equal 
tranches  in  1997,  1998,  and  1999,  or  at 
the  GONZ's  option,  for  NZ590  million 
in  cash  plus  10  million  ordi,r,an.'  shares 
in  the  same  three  traiiches  ':.  p    e  total 
v„>f  NZ5270  million  in  cavn  ard  •■! 
million  ordinary  shares  ..n  \Z,:-,;  NZS 
had  the  option  to  redeem  the  s;,;..:---  •; 
any  time  at  a  premium  fc  NZS15  per 
share.  These  preferen^.e  shares  were  not 
publicly  traded  and  were  only  issued  to 
the  GONZ. 

The  preferred  shares  have 
characteristics  of  a  loan  with  a  fixed 
maturity  date  and  interest  payable  at 
maturity  (see.  Equity  section  of  General 
Issues  Appendix).  To  determine 
whether  the  assumption  of  NZS'  debt  by 
the  GONZ  m  exchange  for  preferred 
shares  is  countervailable,  we  compared 
the  premium  pavable  bv  NZS  at  the  set 
maturity  dates  (1997,  1998,  and  1999) 
with  the  total  interest  expense  that  NZS 
would  have  paid  if  NZS  nad  taken  out 
three  long-term  loans  of 
NZ$66,427,527  33  each  (the  total 
principal  amount  assumed  by  the  GONZ 
divided  by  three)  for  the  equivalent 
duration  Because  the  total  interest 
amount  that  would  have  been  paid  if 
NZS  had  to  finance  the  debt  that  the 
GONZ  assumed  is  greater  than  the 
premium  payable  on  the  preference 
shares,  we  treated  the  difference  as  a 
non-recurring  grant.  As  our  discount 
rate,  we  used  the  5-year  government 
bond  as  the  national  average  cost  of 
long-term  fixed-rate  debt  in  New 
Zealand  for  the  year  in  which  the  terms 
of  the  grant  were  approved  plus  a  0.8 
percent  spread.  We  then  divided  the 
benefit  attributable  to  the  POI  by  the 
value  of  NZS's  total  sales  during  the 

POI. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  for  this  program 

to  be  3  60  percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products 

Interested  Party  Comments 

The  following  are  case-spedfic 
comments  only  and  do  not  address 
those  issues  identified  as  general  issues, 
abovf» 

Commtu'ii  j   Respondents  argue  that 
the  Department  should  analyze  the 
GONZ's  continuing  investment  in  the 
NZS  Development  joint  venture  project 
in  the  context  of  the  unique  economic 
environment  prevailing  in  New  Zealand 


during  the  relevant  time  period.  Given 
this  imique  economic  environment, 
characterized  by,  among  other  factors, 
scarcity  of  capital,  little  competition, 
and  heavy  regulation,  and  given  that  the 
GONZ  considered  development  of  the 
iron  and  steel  industry  to  be  financially 
viable  and  in  the  national  interest,  it 
follows  that  thf  GONZ  would  have  had 
a  major  role  in  '.;,e  .NZ.*-  Development 
project.  They  argue  that  in  this  unique 
economic  context,  none  of  the  GONZ's 
actions  with  regard  to  NZS  can  be  found 
inconsistent  with  commercial 
considerations.  In  support  of  their 
argument,  the  respondents  point  to 
Final  Countervailing  Duty 
Determination;  Carbon  Steel  Wire  Rod 
from  Trinidad  and  Tobago.  49  FR  480 
(January  4. 1984)  (Trinidad  and  Tobago). 

Petitioners  contend  that  the 
Department  must  base  its  assessment  of 
whether  the  GONZ's  investment  in  the 
steel  industry  was  consistent  with 
commercial  considerations  upon  its 
established  standard  of  analyzing  the 
investment  from  the  perspective  of  a 
reasonable  private  investor.  Features  of 
the  New  Zealand  economy  would  be 
relevant  in  an  analysis  of 
equitj'worthiness.  However,  the 
equityworthiness  of  NZS  Development 
or  NZS  is  irrelevant  because  it  is  not  an 
issue  in  this  case.  Petitioners  argue  that 
the  benefit,  in  this  case,  arose  from  the 
difference  between  the  market  value  of 
the  shares  and  the  value  of  the  shares 
issued  to  the  GONZ  based  on  the 
amount  of  the  debt  assumed.  They  also 
argue  that  the  fact  pattern  in  Trinidad 
and  Tobago  was  different  because 
ISCOTT  did  not  have  publicly  traded 
shares.  Therefore,  the  economic 
environment  was  a  relevant  factor  in 
that  case. 

Department's  Position:  We  agree  with 
petitioners  that  the  analysis  of  the 
economic  environment  is  not  relevant 
when  the  shares  of  the  company  under 
consideration  are  traded  at  the  time  of 
the  transaction.  However,  in  this  case 
we  have  determined  that  in  order  to 
evaluate  whether  the  1985  debt 
assumption  was  countervailable,  it  was 
necessary  to  examine  the  1980  joint 
venture  investment  by  the  GONZ  when 
there  was  no  market-determined  price 
for  the  shares.  Therefore,  the  relevant 
issue  for  the  Department  is  "whether  the 
investment,  analyzed  in  terms  of 
objective  business  or  investment  criteria 
operative  at  the  time  the  investment  was 
made,  may  be  deemed  commercially 
reasonable  in  that,  from  the  perspective 
of  a  commercial  investor  making  the 
same  decision  in  the  same 
circumstances,  there  is  a  reasonable 
expectation  of  return  within  an 
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acceptable  penod  of  time"  (Trinidad 
and  Totjago  p.  483' 

This  is  the  context  in  whit  h  we 
examined  whether  or  not  the  orysn-il 
commitment  to  the  devetopm^^n!  prfiject 
by  Lhe  GONZ  was  comm.erriaJv 
consistent   For  this  purpose,  we 
considered  the  nature  of  the  pnj}«<  t  the 
underlying  fonr.al  ai^reemen's  bftwwt'n 
tr.e  tw^D  partners  (Formation  Af;r»»ement 
and  Planning  Memorandum)  and  other 
factors  including  the  under'ying 
tjconamiC  environmer.t  (For  a  full 
di.scussicn.  s«e.  Concurrence 
Memorandum  ) 

Li  particular,  we  have  aiiaiv^ed  the 
feasibility  studies  proviaed  by  the 
CrO.SZ  and  NZS.  aiid  we  fmd  that  the 


studies  relied  on  the 


l«mentation  of 


UMI 


specific  commitments  cf  the  GONZ; 
•htireforB,  even  under  New  Zealand 
economic  conditions  at  the  time  of  the 
pro;o(:t.  the  studies  did  not  provide  an 
objecti^-e  assessment  of  the  viability  of 
the  project  based  soiely  oq  market 
conditions.  As  a  result  of  our  analysis, 
we  find  tiiat  a  reasonable  private 
investor  would  not  have  undertaken  the 
type  cf  financ.di  commitments  assumed 
by  the  GONZ  in  connection  with  this 
project  (see.  Concurrence 
Vlencan  Jum).  Therefore,  overall,  the 
CO.NZ  s  investment  in  Lhe  joint  venture 
was  inconsistent  wiih  commercial 
considerations 

Wi'h  rt-Karii  'u  similarities  and 
differences  be*  ween  Trinidad  and 
Tobago  and  ttie  instant  case,  in  Trinidad 
and  Tobago  the  Department  stated  that 
"(tlhe  test  whether  a  particular 
investment  is  not  inLoasistent  with 
com.mercia!  considerations  is  based  on  a 
case-by-case  analysis  of  the  commercial 
context  in  which  the  investment 
decisions  are  made  '  Basic  to  any 
investment  decision  is  an  evaluation  of 
the  feasibility  of  the  project  under 
consideration. 

In  Trinidad  and  Tobago,  the 
government's'*  "   *  commitments  to 
the  •   •   •  project  were  undertaken  on 
the  basis  of  at  least  three  independent 
feasibility  studies  prepared  by  private 
consultants."  The  joint  venture  project 
was  ccnc8i%-Bd  and  subsequently 
Bvalaafed  m  response  to  market 
cmditions. 

For  instance,  the  original  joint 
venture,  envis  oning  the  construction  of 
a  izreen^eld  ste*fl  mill  dedicated 
primarily  to  bi.let  production,  was 
subsequently  revised  based  on  "•   *   * 
changed  .maricpr  conditions  that  led  to 
ree valuation  of  the  project,"  The 
subsequent  construction  of  the  minimill 
was  based  or  the  "•   •   •  consensus 
among  steel  industry  analysts  that 
projected  demand  wnuid  require 
installation  of  cons,d(»rab;«"  new  world 


wide  capacity  by  1«^3  "  .Ml  of  these 
studies  concluded  that  the  projecl  was 
feasible  and  would  be  profitable 

In  the  New  Zealand  case  the  record 
shows  that  the  expansion  cf  NZS  had 
been  planned  m  tne  1960s  and  that 
action  on  the  prnt€>t1  b*»««n  in  the  late 
1970s  more  \r.  rt";p(inse  to  the  readiness 
of  the  company,  N'Z.S,  to  undertake  the 
expansion  than  m  response  to  specific 
market  demand  conditions  (see,  e.g., 
Plan  for  Reconstrjction  p  5) 
Furthermore,  in  the  case  of  NZS,  the 
study  was  compiled  by  a  team  of  NZS 
officials  assisted  by  a  team  of  experts 
and  was  further  revised  by  NZS  officials 
only.  It  is  the  Department's 
understanding  that  the  GONZ 
conducted  its  own  assessment  of  the 
project  without  the  assistance  of 
independent  experts. 

The  assessment  of  the  Dep€irtment  is 
that  the  studies  lack  the  validity  derived 
from  the  evaluation  of  independent 
experts  without  a  direct  interest  in  the 
project.  For  these  and  other  reasons. 
fully  outlined  in  the  Concurrence 
Memorandum,  the  Department  finds 
that,  unlike  the  government's 
investment  in  the  Trinidad  and  Tobago 
case,  the  GONZ's  participation  in  this 
development  project  was  commercially 
inconsistent. 

Comment  2.  Respondents  argue  that 
the  GONZ  loan  guarantees  do  not  confer 
a  countervailable  benefit  either  under 
the  Formation  Agreement  or  the 
Reconstruction  Agreements  because  it  is 
standard  practice  in  New  Zealand  for  a 
majority  shareholder  to  provide  loan 
guarantees  without  charging  a  fee. 
Furthermore,  they  argue  that  the  fact 
that  the  GONZ  was  paid  fees  made  these 
guarantees  completely  commeixial  In 
support  of  their  argument,  respondents 
cite  Trinidad  and  "Tobago,  in  which  the 
Department  found  that  the  requirement 
for  a  guarantee  did  not  render  the 
guarantees  countervailable  nor  indicate 
that  the  project  in  question  was 
uncreditworthy.  Thus,  respondents 
contend  that  loans  and  the  associated 
guarantees  should  be  evaluated  as  part 
of  the  overall  project  financing  package 
and  considered  in  terms  of  the  project's 
commercial  viability  at  the  time  the 
financing  was  arranged. 

Petitioners  contend  that  they  have 
never  alleged  that  the  provision  of  loan 
guarantees  by  the  GONZ  conferred  a 
countervailable  benefit. 

Department's  Position:  Generally, 
under  our  longstanding  practice  and 
Proposed  Regulations,  the  Department 
examines  whether  the  price  or  fee  paid 
by  a  firm  to  a  government  fcr  th« 
guarantee  is  less  than  the  price  the  ."irm 
would  have  paid  for  a  comparable 
commercial  loan  guarantee.  In  the 


instant  case,  respondents  suggest  that 
we  examine  the  provision  of  the 
guarantees  in  tlie  context  of  the 
development  proioct's  commercial 
viability  In  this  respect,  we  agree  with 
respondents.  As  a  result  of  our  analysis, 
the  Department  finds  the  GONZ's 
participation  in  the  overall  NZS 
Development  project,  which  required 
the  GONZ  to  provide  guarantees  as  part 
of  its  obligations  under  the  Formation 
Agroemant,  was  inconsistent  with 
commercial  considerations.  No 
reasonable  private  investor  would  ha-. f 
entered  into  a  comparable  agret'ment 
and,  subsequently,  provided  guarantees 
for  such  a  huge  contingent  liability  with 
such  limited  re<:ourse  from  the  project 
in  question.  As  a  consequence,  the 
argum.ent  as  to  whether  the  guarantees 
per  se  provided  a  countervailable 
subsidy  is  m.oot. 

Comment  J  Respondents  argue  that 
the  GONZ  assumed  the  responsibility  to 
repay  the  NZS  Development  loans  it  had 
guaranteed  because  it  was  legally 
responsible  for  the  debt  as  the 
guarantor.  A  new  or  separate  liability 
was  not  created.  Therefore,  no  benefit 
was  bestowed  on  NZS  due  to  the 
GONZ's  debt  assumption  in  the  two 
Reconstruction  Agreements 
Furthermore,  the  respondents  argue  that 
a  financial  restructuring  was  in  the 
GONZ's  best  interest  because  the  GONZ 
would  have  been  faced  with  a 
substantial  financial  burden  as 
guarantor  if  the  NZS  Development 
project  had  collapsed,  since  NZS  was 
legally  protected  from  NZS 
Development  creditors.  By  taking  an 
equity  position  in  NZS,  the  GONZ  could 
offset  its  losses  with  the  proc:eeds  from 
the  sale  of  its  shares  m  NZS  Therefore, 
respondents  argue  that  t.be  assumption 
of  the  leans  by  the  GONZ  does  not 
confer  a  countervailable  benefit;  but 
rather  it  was  in  the  GO.NZ's  best 
interest,  because  it  reduced  the  GONZ's 
cost  in  carrying  out  i's  le^^al  obligations. 

Petitioners  hrgue  that  the  assu.mption 
of  NZS  Development  debt  hy  the  GCDNZ 
did  not  ccnstitute  the  ."epavment  of 
loans  pursuant  to  a  guarantee  because 
the  Reconstruction  Agreement 
constituted  an  entirely  new  agreement 
between  NZS  and  the  GONZ  that  in  fact 
terminated  the  earlier  guarantees  the 
GO.NZ  had  provided  Therefore,  they 
argue  that  the  GONZ's  agreement  to 
assume  prim.ary  responsibility  for  those 
loans  constituted  a  new  and 
qualitatively  different  commitment,  and 
NZS  is  benefiting  from  the  GONZ's 
earlier  agreement  to  guarantee  the  loans. 

Furthe.'-more,  petitioners  argue  that 
NZSs  argument  would,  if  accepted. 
open  a  gaping  loophole  in  the 
countervailing  duty  law:  under  NZS's 


Federal  Register  /  Vol 


•a,  No 


.30 


July  9.  1993  /  Notice > 


17171 


sntf'rpretBtion.  if  a  aovernment  ever 
,!\iaranteed  a  ioar.  for  which  it  was  pa.d 
a  giiarantee  fee.  and  then  had  to  assume 
liability  for  the  loan,  therw  wovild  be  ro 
countervailable  benefit.  Thus  to  avo,d 
imposition  of  the  US.  counterveKiriji; 
duty  law.  a  government  and  a  corr.pany 
could  agree  for  the  r:ornpa.nv  to  obte:n 
a  loan  (guaranteed  by  the  goveni.Tient), 
pay  the  guarantee  fee  (which  would  be 
a  fraction  of  the  loan)  for  some  shnri 
period,  and  then  default  The 
government  would  assum.e  the  loan  and 
then  sell  the  assets,  at  a  greatlv 
decreased  liquidation  value — ^oack  to 
the  company.  Or,  as  in  the  case  of  NZS, 
the  parties  could  simply  agree  to  have 
the  government  assume  the  loans  after 
a  stated  period,  because,  after  all.  this 
was  only  equivalent  to  having  to  pay  off 
under  the  guarantee,  which  NZS  nas 
defined  as  a  non-countervailable  event. 

Department's  Position:  While  we 
agree  with  the  petitioners'  argu/^ent  that 
the  Reconstruction  Agreement 
constituted  a  new  agreement  which 
superseded  the  Formation  Agreement, 
we  agree  with  respondent  that  the 
GONZ's  guarantees  given  under  the 
Formation  Agreement  remained  in  full 
force  and  effect  (and  were  not 
terminated  as  petitioners  have  argued) 
because  the  lenders  did  not  release  the 
GONZ  from  its  obligations  as  guarantor 
of  the  NZS  Development  loans. 
However,  even  though  the  GONZ  might 
be  viewed  as  fulfilling  its  obligations  as 
the  guarantor  in  a  rational  manner,  the 
underlying  investment  and  agreement 
which  gave  rise  to  the  guarantees  was 
commercially  inconsistent.  Thus,  we 
find  that  the  transaction  under  the 
Reconstruction  Agreement  was 
commercially  inconsistent  and  creates  a 
subsidy,  because  NZS  did  not  issue 
shares  to  the  GONZ  for  the  equivalent 
value  of  the  liabilities  assumed  by  the 
GONZ. 

While  there  is  no  doubt  that  the  legal 
obligations  incurred  by  providing -the 
g^uarantees  was  a  key  factor  in  the 
CrONZ's  decision  to  take  over  the 
payment  of  the  loans,  we  note  the  fact 
that  the  obligation  to  take  over  the  debt 
was  the  result  of  a  "negotiated" 
settlement  rather  than  a  default  event 
and  that  the  language  of  the 
Reconstruction  Agreement  specifically 
states  that  NZS  shares  were  issued  in 
exchange  for  the  GONZ's  assuming 
certain  liabilities,  as  opposed  to  in 
exchange  for  the  assets  onlv,  as  stated 
by  respondents. 

Comment  4  Respondents  disagree 
with  the  Department's  preliminary 
determination  that,  based  on  clau.se  19  S 
of  the  Formation  Agreement.  NZ.S  had 
to  take  all  of  NZS  Development  s 
liabilities  when  taking  NZS 


Development  as  a  subsidiary.  They 
argue  that  under  the  Formation 
Agreement.  NZS  had  the  option  of 
acquiring  NZS  Development  as  a 
A  holly-owned  subsidiary;  however,  this 
option  was  only  operative  upon 
completion  of  the  NZS  Development 
project  after  all  the  asset  groups  had 
oeen  transferred.  There  is  nothing  in  the 
Formation  Agreement  about  how  any 
liability  for  the  NZS  Development  debt 
would  be  transferred  to  NZS  prior  to  the 
transfer  date.  A  separate  legal 
arrangement  would  had  tonave  been 
negotiated  with  NZS  Development 
lenders  in  which  those  lenders  would 
agree  to  release  NZS  Development  from 
its  liabilities  and  hold  NZS  directly 
liable  for  the  debt. 

Petitioners  agree  with  the 
Department's  prehminaiy 
determination,  but  basecl  on  a  different 
rationale.  They  acknowledge  that,  under 
the  Formation  Agreement,  NZS  was  not 
legally  liable  for  the  debt  of  NZS 
Development,  rather  it  was  the  GONZ 
that  was  legally  Uable  as  guarantor  for 
debt  it  assumed  under  the 
Reconstruction  Agreement.  However, 
they  contend  that  the  debt  assumption 
by  the  GONZ  under  the  Reconstruction 
Agreement  benefitted  NZS  because  it 
relieved  NZS  and  NZS  Development  of 
debt  obligations.  They  argue  that  the 
benefit  to  NZS  is  evident  when  NZS 
obligations  under  the  Formation 
Agreement  are  compared  to  its 
obligations  under  the  Reconstruction 
A^'.-'.— :' 
l  :  (J-  :  l.ie  Formation  Agreement,  NZS 
would  either  acquire  the  plant  groups 
from  NZS  Development  with  all  related 
outstanding  obligations,  or  acquire  NZS 
Development  as  a  wholly-owmed 
subsidiary,  with  all  its  outstanding 
liabilities.  However,  as  a  result  of  the 
Reconstruction  and  Reconstruction 
Consolidation  Agreements,  NZS 
acquired  NZS  Development  to  a  major 
extent  unencumbered  by  liabilities.  In 
return  for  this  benefit,  NZS  issued  stock 
to  the  GONZ.  The  value  of  the  stock 
issued  to  the  GONZ  was  less  than  the 
benefit  conferred  upon  NZS,  in  terms  of 
the  liabilities  of  which  it  was  relieved; 
therefore,  a  countervailable  subsidy 

exists, 

Department's  Position:  After  further 
analysis  and  based  on  information 
obtained  at  verification,  we  agree  with 
respondents  that  clause  19.5  would  not 
have  become  operative  until  each 
completed  plant  group  came  on  line.  As 
such.  NZS  had  not  become  liable  for  any 
of  NZS  Development's  debt  during  or  as 
a  result  of  the  Formation  Agreement. 
f^nwever,  our  re\'iew  of  all  the 
information  on  the  record  has  led  us  to 
conclude  that  NZS  benefitted  from  the 


GONZ's  assumption  of  debt  for  the 
reasons  we  have  discussed  above. 
Although  the  GONZ  and  NZS  relied  on 
the  Formation  Agreement  in  the 
negotiations  leading  to  the 
Reconstruction  Agreement,  NZS 
emerged  as  owner  of  the  assets  with 
only  a  portion  of  the  pertinent 
liabilities.  The  GONZ  assumed 
responsibility  for  repayment  of  the 
majority  of  NZS  Development  debt  in 
return  for  an  81.2  percent  ownership 
interest  in  NZS.  To  the  extent  that  the 
value  of  the  NZS  shares  issued  to  the 
GONZ  is  less  than  the  liabilities 
assumed  by  the  GONZ,  we  find  that 
NZS  benefitted  from  this  transaction. 

Comment  5:  Respondents  disagree 
with  the  Department's  preliminary 
determination  that  the  1985/86 
Reconstruction  Agreement  was  a  "debt 
for  equity"  conversion  in  which  the 
GONZ  assumed  NZS  debt  obligations  in 
exchange  for  NZS  shares.  They  argue 
that  NZS  had  no  liability  to  NZS 
Development  creditors.  NZS 
"purchased"  NZS  Development  from 
the  GONZ  in  an  arm's  length 
commercial  transaction.  NZS  would  not 
have  "purchased"  NZS  Development 
with  its  unfinished  assets  laden  with 
massive  debt  for  which  the  GONZ,  not 
NZS,  was  ultimately  liable.  NZS 
Development  had  no  positive  economic 
value  to  NZS  so  long  as  the  NZS 
Development  assets  were  equivalent  to 
its  liabilities  and  the  assets  were  still 
incomplete. 

Petitioners  argue  that  the  aim  of  the 
Reconstruction  Agreement  was  to 
restructure  NZS's  balance  sheet  so  as  to 
avoid  excessive  leveraging  in  order  to 
make  NZS  saleable  in  the  private  sector. 
Therefore,  they  argue  that  the  final 
agreement  regarding  the  number  of 
shares  to  be  issued  to  the  GONZ  was  not 
a  straightforward  issue  of  shares  at 
market  value  in  return  for  the  net 
economic  value  of  NZS  Development 
assets. 

Department  s  Position:  We  agree  with 
the  petitioners  that  the  Reconstruction 
Agreement  was  not  a  straightforward 
exchange  of  shares  for  assets.  The  Plan 
of  Reconstruction,  which  NZS  prepared 
for  its  shareholders,  clearly  outlines  the 
factors  that  were  involved  in  this 
complex  settlement  (see,  Conoirrence 
Memorandum  for  full  discussion).  More 
importantly,  as  we  have  stated,  the 
GONZ  conferred  subsidies  on  NZS  by 
taking  over  a  substantial  portion  of  the 
debt  of  its  subsidiary,  NZS 
Development. 

Comment  6:  Petitioners  argue  that  the 
total  value  of  the  GONZ's  investment  in 
NZS  was  approximately 
NZ$291,006,764,  rather  than  the 
NZ$436.5  million  upon  which  the 
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D^-ptirt merit  bdsed  its  pre!im:r.ar\' 
determination.  Petitioners  state  'ha'  iht< 
D^parTTTient  should  use  the  pnce 
i.Timediateiv  af*er  the  shares  were 
issued  to  the  CONZ  *o  account  fnr  the 
d,l ',.'.> /nan,'  effect  th;s  issu^rre  had  rn 
•he  val.se  of  VZ5  .■i.'standing  3:-.a-»s 

Rf'spor.clerits  a-e'.;e  tha'  the 
Depar;r".t-'M  h^s  pn  s*»»ed  practice  with 
rt^'-Dect  t"  't^.b  H^ri''  sn"-n  of  a  firm  in 
evrhapgo  •';•■  -.:.a"'-s  :'',  nr'^ther  firm. 
H,.  '.s^ever.  r  •-nsis'f''  w::h  tne 
Df  partn-eT>''s  s^i-^'-.a-d  of  valuing  the 
her '-fit  ti  th«  ^=.  ipient,  ihe  Department 
s ::  J ' , !  .i  d e'vrr   '  -^  that  no 
I     .'  •ervailah;'^  Vnefit  is  conferred  to 
NTIS  ?;nce  'he  ''■»-kat-detemiined  pince 
for  all  NZS  s  5h  =  -»-   s«ued  to  the  GONZ 
f^quals  nr  excr  ■  >    ■  r-  economic  value  of 
the  corr.p-inv  -:  .     .-'  i.  NZS 
Dtr'VBlccT-'-v  They  argue  that  NZS 
puruhasec  aa  entity  with  a  ret 
economic  value  of  N2L$436.5  million 
ar:d  issued  shares  at  a  market- 
determined  price  worth  NZ$436.3 
million  no  benefit  was  bestowed  upon 
NZS. 

Department's  Position:  Although  the 
issuance  of  shares  in  NZS  to  the  GONZ 
in  1985/86  caused  dilution  of  the 
outstanding  NZS  shares,  it  is  the 
Department's  long  standing  practice  to 
use  the  pries  at  which  shares  are  trading 
before  the  investment  by  the 
^ovemmert  is  made  public  (see,  Equity 
section  of  the  General  Issues  Appendix) 

We  disagree  with  respondents  that 
NZS  issued  shares  to  the  CONZ  only  in 
consideration  of  the  economic  value  of 
the  company  acquired.  The  transaction 
involved  in  the  Reconstruction 
Agreement  was  not  a  simple  acquisition 
of  assets:  As  a  result  of  that  transaction 
the  GONZ  assLimed  the  obligation  for 
ri^r  v/ment  of  ♦he  NZS  Development 
r  .•  V  a  -jga.  .  >f-3arate  entity,  in  " 
exchange  fur  shares  in  NZS,  and  NZS 
received  NZS  Development  as  a  wholly- 
owned  subsidiary  with  all  of  the  assets. 

To  calculate  the  benefit  conferred  by 
this  transaction,  we  compared  the  price 
p«r  shere  paid  by  the  GONZ  based  on 
the  number  of  sh^ares  received  and  the 
araaunt  of  debt  assumed,  after 
deci.u  tion  cf  the  guarantee  fees,  to  the 
':r.rAmpora.-^eous  market  price  of  the 
NZS  shares.  We  find  the  GONZ  paid  a 
premium  The  premium  multiplied  by 
'..*■  nunber  of  shares  issued  to  the 
GONZ  constitutes  the  amount  of  the 
SuDsidy. 

Comment  7  Respondents  argue  that 
'ne  Reconstruction  Consolidation 
A^-eement  in  1986  was  a  continuation 
of  thie  Snanciai  restmcturing  that  had 
been  undertakf  n  with  the 
Reconstruction  Agreement.  Having 
emerged  froTi  the  Reconstruction 
Agreement  as  a  ccr.troUing  shareholder 


of  the  consolidated  NZS.  the  GONZ  hid 
a  strong  interest  in  ensuring  that  the 
new  entity,  NZS  and  NZS  Development. 
was  in  fact  on  a  commennally  sound 
footing,  since  it  was  planning  to  sell  its 
shares  in  NZS  at  the  earliest 
opportunity.  Respondents  also  argue 
that  the  further  reduction  to  NZS  in  the 
value  of  the  N2^  Development  assets 
due  to  the  write-down  in  1986  was 
offset  by  the  CONZ's  assumption  of  the 
liability  to  repay  four  NZS  Development 
loans.  The  loans  assumed  by  the  CONZ, 
less  tlie  additional  write-down  of  the 
NZS  Development  assets  resulted  in  a 
gain  to  NZS.  NZS  compensated  the 
GONZ  for  this  gain  by  issuing  shares  in 
itself  of  equal  value,  Thus,  the 
Reconstruction  Consolidation 
Agreement  was  consistent  with 
commercial  considerations  and  no 
countervailable  fjcnefit  was  conferred 
on  NZS. 

Petitioners  argue  that  there  was  no 
provision  in  the  Reconstruction 
Agreement  or  the  Reconstruction 
Consolidation  Agreement  for  NZS 
Development  or  N2;S  to  decrease  their 
liabilities  to  reflect  any  write-downs  in 
the  value  of  NZS  Development  assets, 
Therefore,  the  entire  cost  of  these  debts 
was  assumed  by  the  GONZ.  thereby 
conferring  a  courttervailable  benefit  to 
NZS. 

Department's  Position:  We  agree  with 
the  petitioners  that  none  of  the 
agreements  provided  for  the  write- 
do'.\Tis  of  NZS  Development  assets  and 
for  how  write-dowms  should  be  treated 
in  this  context.  In  the  Reconstruction 
Consolidation  Agreement,  the  GONZ's 
assumption  of  the  remaining  NZS 
Development  loans,  which  it  had 
originally  guaranteed,  conferred  a 
counter\'ailable  subsidy  to  NZS  because 
under  the  Reconstruction  Agreement, 
the  loans  of  NZS  Development 
amounting  to  approximately  NZ$412 
million  were  to  have  been  repaid  by 
NZS  Development,  now  a  wholly- 
owned  subsidiary  of  NZS.  Furthermore, 
in  the  Reconstruction  Agreement,  NZS 
had  agreed  to  indemnify  the  GONZ  if 
the  GONZ,  as  guarantor,  had  to  make 
any  payments  on  those  loans.  A  new 
agreement,  the  Reconstruction 
Consolidation  Agreement,  released  NZS 
from  this  indemnification  clause. 

Com.ment  8:  Respondents  argue  that 
the  Department  should  use  a  diiscount 
rate  that  is  based  on  the  cost  of  long- 
term  debt  that  is  representative  of  NZS's 
actual  experience.  In  the  preliminary 
determioation.  the  Department  ignored 
both  the  NZS  Development  and  NZS 
cost-of-debt  calculations  and  used 
instead  a  national  average  long-term 
cost  of  debt  in  New  Zealand  dollars. 


e\-er.  though  the  NZS  Development  and 
NZS  loans  were  in  foreign  currencies 

It  was  established  at  verification  that 
it  was  not  possible  for  con^.panies  m 
New  Zealand  to  obtain  significant 
amounts  of  long-tenn  financing  in  New 
Zealand  m  the  early  to  raid-1980s 
Therefore  respondents  argue  that  where 
a  firm  is  unable  *c  borrow  the  funds  in 
its  own  countr)-  the  ccmpar.y  under 
investigation  sh.juid  not  be  penalized 
with  a  di.scount  ra*e  tnat  is  not 
applicable  tc  its  9xp»>rience  This 
problem  can  be  addresser'  by  co'".  verting 
loan  interest  payments  >o  .N>w  Zealand 
dollars  on  the  date  that  thev  we-o  made 
and  calculating  the  aciual  cost  of  debt 
on  that  basis.  Thus,  the  cost  of  debt 
would  actually  reflect  the  cost  to  the 
borrower  in  New  Zealand  dollars.  This 
is  consistent  with  the  Department's 
preference  for  a  company-specific 
benchmaik  in  that  counti^y's  currency. 

Petitioners  art;ue  that  the  debt 
assumed  by  the  CONZ  in  the  1985 
Reconstruction  Agreement  was 
denominated  in  a  number  of  currencies, 
but,  because  the  outstanding  balances 
were  converted  to  New  Zealand  dollars 
for  purposes  of  identifying  and  valuing 
the  CONZ's  obligations,  it  would  be 
appropriate  for  the  Department  to  use, 
as  the  discount  rale,  the  long-term  rate 
for  the  New  Zealand  currency. 

Department's  Position:  We  disagree 
with  the  respondents.  These  loans  of 
various  currencies  are  not  the  focus  of 
the  analysis.  Because  at  the  time  of  the 
countervailable  event  the  value  of  the 
shares  issued  to  the  GONZ  was  in  New 
Zealand  dollars  and  the  amount  of  the 
outstanding  debt  was  e.xpressed  in  New 
Zealand  dollars,  it  is  appropriate  to  look 
for  a  New  Zealand  dollar  discount  rate. 

Furthermore,  during  the  NZS  fiscal 
year  in  which  the  Reconstruction 
Consolidation  Agreement  occurred 
(1986/87),  NZS  negotiated  two  long- 
term,  variabie-rate  loans.  Both  loans 
(from  Mitsubishi  Bank,  Ltd  and  Bank  of 
New  Zealand)  were  denonninated  in 
U.S.  dollars.  However,  the  debt  assumed 
by  the  GONZ  in  the  agreement  was 
denominated  in  British  pounds, 
Norwegian  kroner,  and  Japanese  yen,  as 
well  as  in  U.S.  dollars.  Therefore,  a 
discount  rate  based  solely  on  U.S.  dollar 
interest  rates  would  not  acirurately 
reflect  the  interest  rates  associated  with 
these  various  currencies,  as  well  as  the 
fact  that  N'ZS  received  i's  benefit  in  New 
Zealand  dolldrs.  The  u^t^  of  a  national 
discount  rate  to  allocate  benefits 
converted  to  the  national  currency  is 
consistent  with  our  approacii  in  Ce.'tain 
Steel  Products  from  Spain,  4^  FK 
51,438.  51.451  (1982)if;nalj.  and  Carbon 
Steel  Wire  Rod  from  Belgium,  47  FR 
42,403,  42.412  (:982)lfinal).  Therefore, 
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in  accordance  wiLh  the  PropospH. 
Regulations  §355.44rb)i4j,  it  is 
eppropriete  for  the  Depetment  to  use. 
as  the  disro'unt  rate,  ihe  natiotiii! 
average  long-term  fixed  inter*:'?',  rate  in 
the  ccur.try  in  question  g;vp:;  that  the 
other  benchmarks  ir  orr,wr  -  f  !r,e 
Department's  pr»'fert:-(v  hh'  ;,:-•■. 
existent  in  this  rise 
Finally,  because  NZS  is  Uie  firm  m 

auestion.  its  cost  of  long-term  debt 
uring  1985/86  is  relevant.  NZS 
DevBlopment  negotiated  its  long-term 
yen  debt,  backed  by  a  GONZ  guarantee, 
six  months  before  it  was  incorporated 
into  NZS  as  part  of  the  Reconstruction 
Agreement.  It  is  uncertain  whether  NZS 
and  NZS  Development  would  have  been 
able  to  obtain  the  same  interest  rates; 
therefore,  NZS  Development's 
experience  would  represent  at  most  an 
estimate  of  the  interest  rate  that  NZS. 
the  compemy  for  which  a  discount  rate 
is  at  issue,  could  have  received  on  long- 
term,  fixed-rate  debt  during  the  relevant 
time  period. 

Comment  9:  Petitioners  contend  that 
it  is  appropriate  for  the  Department  to 
use  the  5-year  bond  rate  as  the  basis  for 
the  discount  rate.  However,  they  argue 
that  the  Department  should  adjust  diis 
rate  by  adding  0.8  percent  to  reflect  the 
additional  margin  that  a  private 
borrower  would  have  to  pay. 

Respondents  argue  that  tne  0.8 
percent  spread  should  not  be  used 
because  it  is  speculative,  since  banking 
officials  at  verification  only  verbally 
approximated  what  the  margin  could 
have  been  during  the  mid-1980s.  Should 
the  Department  not  use  the  company- 
specific  loan  benchmark  as  the  discount 
rate,  then  the  Department  should  use 
the  unadjusted  5-year  government  bond 
rate. 

Department's  Position:  We  verified 
that  no  10-year  bonds  were  issued  in 
New  Zealand  during  the  time  of  the 
government's  debt/equity  conversion  in 
NZS.  Therefore,  we  used  the  5-year 
government  bond  rate  as  the  discount 
rate.  We  added  the  0.8  percent  spread, 
based  on  information  obtained  at 
verification,  to  reflect  the  premium  and 
commitment  fees  a  company  would 
have  to  pay  over  the  GONZ  rate.  While 
we  recognize  that  the  fee  was  an 
estimate  provided  to  the  Department 
verifiers,  we  w^ere  also  told  at 
verification  that  no  private  investor 
would  have  been  able  to  borrow  at  the 
government's  rate. 

Comment  10:  Petitioners  argue  that 
NZS  was  uncreditworthy  at  the  time  the 
preference  shares  were  issued,  therefore, 
the  [Vpri'tinent  should  adjust  its 
benchma.'k  to  refipct  the  additional 
costs  NZS  would  have  had  to  incur  to 
borrow  funds.  NZS  had  to  issue  the 


preference  shares  because  it  was  not 
able  to  meet  its  current  debt  obUgations 
with  r«spect  to  the  very  debt  that  the 
GONZ  assumed  in  return  for  the 
preferencs  shares. 

Respondents  agree  with  the 
Department's  preliminary  determination 
that  NZS  was  creditworthy  in  fiscal  year 
1986/87.  The  Proposed  Regulations  state 
that  the  Department  will  determine  that 
a  firm  is  uncreditworthy  if  the  firm  did 
not  have  sufficient  revenues  or 
resources  to  meet  its  costs  and  fixed 
financial  obligations  in  the  three  years 
prior  to  the  year  in  which  the  firm  and 
the  government  agreed  upon  the  terms 
of  the  loan.  Based  on  this  analysis.  NZS 
is  creditworthy. 

Department's  Position:  We  disagree 
with  the  petitioners.  We  examined 
NZS's  financial  statements  for  fiscal 
years  ended  March  31, 1984  through 
March  31. 1986.  to  determine  whether 
NZS  was  uncreditworthy  at  the  time  of 
the  debt/preferred  shares  exchange  with 
GONZ,  and  found  the  company 
creditworthy  based  on  the  financial 
statements  (see.  Memorandum  to  File  on 
Creditworthiness  dated  June  21. 1993). 

Comment  11:  Respondents  argue  that 
because  the  NZS  preference  shares  were 
not  publicly  traded,  there  is  no  market- 
determined  price  available  to  compare 
to  the  price  at  which  the  preference 
shares  were  issued  to  the  GONZ  in  order 
to  determine  whether  NZS  received  a 
countervailable  benefit.  As  stated  in  the 
Department's  regulations,  the  provision 
of  equity  by  a  government  confers  a 
countervailable  benefit  only  to  the 
extent  that  the  firm  is  not  equitj'worthy 
and  a  rate  of  return  shortfall  exists. 
However,  since  the  petitioners  did  not 
allege  that  NZS  was  uaequityworthy, 
there  would  be  no  basis  for  such 
determination.  Therefore,  the 
Department  should  determine  that  the 
preference  shares  issued  to  the  GONZ 
were  consistent  with  commercial 
considerations. 

Petitioners  contend  that  an 
unequityworthiness  allegation  of  NZS 
was  ftot  made  in  connection  with  the 
preference  shares  because  the  shares  are 
more  characteristic  of  debt.  However, 
they  argue  that  even  if  the  preference 
shares  constituted  equity  in  NZS,  they 
represented  an  investment  inconsistent 
with  commercial  considerations. 
Petitioners  argue  that  NZS  preference 
shares  could  not  generate  a  reasonable 
rate  of  return.  The  shares  show  an 
estimated  simple  average  annuel  rate  of 
return  of  5  percent  or  less.  The  rate  of 
return  could  never  be  higher,  because 
the  preference  shares  carried  no  right  to 
receive  dividends    '.!  the  same  time  the 
preference  share.s  vvere  issued,  in  1986, 
GONZ  5-year  bonds,  the  safest 


investment  in  %  >  w  :  (    j  ;  d ,  carried  a 
rate  of  return  ot  17.4  percent. 

Department's  Position:  In  this  case, 
because  we  consider  that  the  preference 
shares  constitute  debt  not  equity,  the 
issue  of  an  equityworthy  analysis  is 
moot  (see.  Equity  section  of  the  General 
Issues  Appendix). 

Comment  12:  Petitioners  contend  that 
the  Department  should  deduct  ocean 
freight  charges  from  the  consolidated 
sales  figure  because  ocean  freight 
charges  do  not  reflect  the  actual 
proceeds  from  sales.  Therefore,  the 
Department  should  allocate  the  benefits 
to  NZS  across  NZS's  f.o.b.  sales  during 
the  POI. 

Respondents  contend  that  the 
Department  should  use  the  verified  and 
revised  total  f.o.b.  sales  figure  to  allocate 
anv  countervailable  benefit. 

bepartment's  Position:  We  have 
allocated  the  benefits  over  NZS's 
verified  f.o.b.  sales  during  the  POI.  For 
a  full  discussion  of  the  denominator 
issue,  see  the  Denominator  section  of 
the  General  Issues  Appendix. 

For  additional  comments  not 
addressed  in  this  notice,  please  refer  to 
the  Restructuring  section  of  the  General 
Issues  Appendix. 

Verification:  In  accordance  with 
section  776(b)  of  the  Act,  we  verified  the 
information  used  in  making  our  final 
determination.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation:  In 
accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  New 
Zealand  which  were  entered,  or 
withdravra  from  warehouse,  for 
consumption  on  or  after  December  7. 
1992,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Ri^ster.  This  final 
countervailing  duty  determination  was 
aligned  with  the  final  antidumping  duty 
determinations  on  certain  steel  products 
from  various  countries,  pursuant  to 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (section  705(a)(1)  of  the  Act). 

Under  article  5.  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  udthout  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
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Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  aPer  April  6, 
1993.  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7.  1992,  and  April  6,  1993. 
We  wtH  reinstate  siispension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  International  Trade 
Commission  (ITCj  issues  a  final 
affirmative  ;niur>'  ae'ermination  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entnes  of 
r.erchandise  m  the  amounts  indicated 
below 

Orlam  Cor^jsion-Resistant  Carbon  Steel  Flat 

?-oduc's 
Cour.try-Wide  Ad  Valorem  Rate — 36.57 

p^rrent 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 

determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonpnvileged  and  nonpropnetary  • 
information  relating  to  this 
investigation  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
propnet^'v-  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If.  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  New 
Zealand. 

Return  or  Destruction  of  Proprietary- 
Information 

This  notice  serves  as  the  only 
remiinder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  iS  a  violation  of  the 
.APO 

This  dptprmi.'-.ation  is  published  pursuant 
to  secion  705(d)  of  the  Act  (19  U.S.C 
157;d:d)  ar.d  igCFF  355.20(a)(4)). 


Dated:  June  21. 1993. 
Joseph  A.  Sp«triiil, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  93-15637  Filed  7-8-93;  8:45  am) 
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Final  Afftrm«tiv«  Countervailing  Duty 
Detarminationa:  Certain  Steel  Producta 
From  Spain 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE;  July  9,  1993. 
FOR  FU3^H£R  INFORMATION  CONTACT: 
K.'  n':i.  ."  '..c'^Cf^'i  or  ^tephan.e  Mager, 
Office  of  Countervailing  Investigations. 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  N'W.,  Washington,  DC  20230; 
telephone  (202)  482-0631  or  482-5055. 
respectively. 

Final  Df'temnnations 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Spain  of 
certain  steel  products.  For  information 
on  the  estimated  net  subsidies,  please 
see  the  Suspension  of  Liquidation 
section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations 
(Preliminary  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  from  Spain.  57  FR  57799 
(December  7, 1992)).  the  following 
events  have  occurred. 

Supplemental  questionnaires  were 
issued  on  December  31. 1992  and 
January  19. 1993  and  responses  were 
received  on  January  8, 1993  and  January 
28. 1993.  respectively. 

We  verified  the  information  used  in 
making  our  preliminary  determinations 
from  February  1  through  February  12. 
1993. 

The  parties  submitted  case-specific 
briefs  and  rebuttal  briefs  on  March  26 
and  31, 1993,  respectively.  General 
issues  briefs  and  rebuttal  briefs  were 
submitted  on  April  28. 1993  and  May  3. 
1993.  respectively.  Case-specific  and 
general  issues  public  hearings  were  held 
on  April  2, 1993,  and  May  5  and  6, 
1993,  respectively. 

On  Mart  h  H,  19^5".  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations,  in  accordance  with  the 


postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935).  On  April's,  1993,  we  term.inatefi 
the  suspension  of  liquidation  of  all 
entries  of  subject  merchandise  entered 
or  withdrawn  for  consumption  on  or 
after  that  date  (see.  the  Suspension  of 
Liquidation  section,  below). 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products. 
constitute  two  separate  "classes  or 
kinds"  of  merchandise,  as  found  m  the 
Scope  Appendix  attached  to  the  Final 
Affirmative  Counterv'.iiling  Duty 
Investigation:  Certain  Steel  Products 
from  i*i,ustria:  (1)  Certain  cold-rolled 
carbon  steel  flat  products  and  (2)  certain 
cut-to-length  carbon  steel  plate. 

Injury  Test 

Because  Spain  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  70irD)  of  ihie  Act.  the  U.S. 
International  Trade  Commiission  (ITC)  is 
required  to  determiir.e  whether  imports 
of  the  certain  steel  products  from  Spain 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21. 
1992.  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  rpason  of  im.ports 
from  Spam  of  the  subject  merchandise 
(57  FR  38064  (August  21,  1992)). 

Ppspondents 

Pe'i'loners  alleged  that  Altos  Homos 
de  Vizcava  (.A.HV),  Altos  Hamos  del 
Mediterr'aneo  (AHM),  and  ENSIDESA 
benefitted  from  subsidies  during  the 
period  of  investig.3tion  (FQI)  We 
verified  that  ENSIDE.SA  r-^presents  over 
85  percent  of  the  exportiS  of  each  class 
or  kind  of  merchandise  to  the  United 
States.  Therefore.  ENSIDESA  was  the 
only  required  respondent  company  for 
both  classes  or  kinds  of  merchandise. 

ENSIDESA  is  a  state-owned  integrated 
steel  producer  established  in  the  1950's. 
The  National  Industrial  Institute  (IM) 
owns  97,5  percent  of  ENSLDES.A  las  of 
1983),  LNI  is  currently  a  state-owmed 
holding  company.  We  consider  all 
benefits  provded  to  ENSIDESA  by  INI 
prior  to  1988  as  being  provided  by  the 
Government  of  Spam  (COS)  (see,  the 
Interested  Party  Comments  section, 
below) 

In  December  1985  AHM,  which  is 
100  percent  owned  by  LNI,  spun-off  its 
coId-roUing  plant  into  a  separate 
corporation,  Siderurgica  del 
Mediterraneo,  S  A.  (SIDMED),  and  sold 
It  to  ENSIDESA,  SIDMED  is  now  a 
subsidiary  of  ENSIDESA.  In  the 
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preiim;nii'-y  deU'rnrnalions  we  used  th" 
best  inforna'.ior.  aveiiatjif  iBl/.l  wiih 
respect  tc  A}{M  cmcause  ejtho.i^h 
requested  to  do  so.  LNSIDESA  did  not 
respond  to  on:  qiiostionnaire  with 
respect  to  alleged  subsidjes  provided  to 
AHM.  Howe\  ;=-  for  r-urposes  of  these 
final  determ^aatioiis.  we  have 
concluded  ihat  bec:ause  AHM  itself  was 
not  e  required  respondent  and 
ENSIDLSA  was  not  jr.  the  position  to 
provide  answers  regarding  subsidies 
received  by  AHM  prior  to  1985.  the  ase 
of  BIA  is  inappropn&te  Therefore,  we 
are  using  petition  informaiiori 
concerning  amounts  of  suhsidv  benefits 
received,  but  we  have  moditled  the* 
information  where  appropriate,  based 
on  our  verification  of  KNSIDESA  and 
the  COS.  See,  the  Restructuring  section 
of  the  General  Issues  Appendix  which  is 
attached  to  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria,  for 
information  regarding  the  pass-through 
of  subsidies. 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in  the 
other  countervailing  duty  (CVD) 
investigations  of  certain  steel  products 
from  various  countries,  were  not  case- 
specific  but  rather  general  in  nature. 
These  included: 

•  Allocation  Issues: 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 
The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  briefs 
and  the  country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix. 

Analysis  of  Programs 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
subsidies  (the  POT)  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
year  of  ENSIDESA.  In  determining  the 
benefits  received  under  the  various 
programs  described  below,  we  first 
calculated  the  ad  valorem  subsidy  for 
each  program.  The  subsidy  rates  for 
each  program  were  then  summed  to 
arrive  at  the  country-wide  total  subsidy 
rate 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification  of  those 
responses,  and  consideration  of  the 
arguments  of  the  interested  parties,  we 
determine  the  following. 


:",rvd;uvcrtii;n"ss  ENSIDi-'S  ^ 

F\sn[3ESA  received  long-term  loans. 
t*quay  infusions,  and/ or  grants  in  each 
year  from  1979  through  1991,  with  the 
exception  of  1980.  In  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Spain,  47 
FR  5143R  fNoverriher  ^:'~.  1982)  (Certain 
Steel  frcT  Spair'  'bn  Department 
determined  'h':'  ENS'I^K'-A  was 
uncredit.vc!rthy  sn  ea  r.  c!  me  years 
1979  through  1982  Respondents  did  not 
contest  nor  ask  the  Department  to 
reexamine  this  finding. 

To  determine  whether  ENSIDESA  was 
creditworthy  from  1983  through  1991, 
we  examined  the  quick  ratio,  times 
interest  earned  ratio,  debt  ratios,  and 
profit  levels  for  each  of  these  years  and 
the  three  years  prior  to  each  loan,  grant, 
or  infusion  in  question. 

Examination  of  the  ratios  listed  above 
shows  that  ENSIDESA  sustained 
substantial  net  losses  in  every  year  from 
1983  through  1991  with  the  exception  of 
1989.  Furthermore,  the  company's 
interest  coverage  ratios  were  extremely 
weak,  even  in  1989.  and  in  several  years 
the  company  had  negative  interest 
coverage  ratios.  Its  debt-to-equity  ratios 
show  that  the  company's  debt  far 
outweighed  its  equity  in  every  year.  In 
fact,  the  financial  indicators  show  that 
there  has  been  no  change  in  the 
company's  performance  since  the  1979- 
1982  period  in  which  we  previously 
found  ENSIDESA  uncreditworthy. 
Therefore,  we  determine  ENSIDESA  to 
be  uncreditworthy  in  each  year  from 
1979  through  199'l. 

Equityworthiness:  ENSIDESA 

We  verified  that  ENSIDESA  received 
equity  infusions  in  1979, 1981, 1983, 
1984. 1985.  end  1986.  In  1979  and  1981, 
ENSIDESA's  shares  were  publicly 
traded.  Therefore,  an  equityworthiness 
determination  is  not  necessary  for  these 
years,  see,  the  Equity  section  of  the 
General  Issues  Appendix. 

To  determine  whether  ENSIDESA  was 
equityworthy  from  1983  through  1987. 
we  examined  the  same  ratios  discussed 
above  and,  in  addition,  we  examined 
the  profit  margin  as  a  percentage  of 
sales,  the  rate  of  return  on  assets,  and 
the  rate  of  return  on  equity  for  each  of 
these  years  and  the  three  years  prior  to 
each  infusion.  These  ratios  are  the  basis 
for  analyzing  the  question  of  whether 
ENSIDESA  was  able  to  generate  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time.  These  ratios 
indicate  that  the  company  was  in  poor 
economic  health  for  the  entire  period 
with  little  prospect  for  improvement, 
and  that  a  reasonable  private  investor 
would  not  hf! .  e  p  it  capital  into  the 


company.  Therefore,  we  determine  that 
ENSIDESA  was  unequityworthy  at  the 
time  of  each  govemioent  infusion  after 
1982. 

Creditworthiness:  AHM 

AHM  received  long-term  loans,  equity 
infusions,  and/or  grants  in  each  year 
from  1978  through  1985,  with  the 
exception  of  1979.  To  determine 
whether  AHM  was  creditworthy  from 
1982  through  1985  (AHM's  financial 
statements  were  only  provided  for  these 
years),  we  examined  the  same 
creditworthiness  ratios  discussed  above 
with  respect  to  ENSIDESA. 

Examination  of  the  ratios  listed  above 
shows  that  AHM  sustained  substantial 
net  losses  in  every  year  from  1982 
through  1985  and  consecutive  operating 
losses  since  1977.  Furthermore,  the 
company's  interest  coverage  was 
negative  in  every  year  except  1984.  The 
debt-to-equity  ratios  show  that  the 
company's  debt  far  outweighed  equity 
and  increased  in  every  year  except  1984. 
Therefore,  we  determine  AHM  to  be 
uncreditworthy  in  each  year  from  1978 
through  1985. 

Equityworthiness:  AHM 

AHM  received  equity  infusions  in 
1978. 1980. 1981, 1982, 1984, and  1985 
To  determine  whether  AHM  was 
equityworthy  from  1978  through  1985, 
we  examined,  when  possible,  the  same 
equityworthiness  ratios  discussed  above 
with  respect  to  ENSIDESA. 

From  1978  through  1985,  the 
company  had  negative  profits  as  a 
percentage  of  sales.  Moreover.  AHM  had 
significant  negative  rales  of  return  on 
both  assets  and  equity  in  these  same 
years.  See,  the  Creditworthy  section 
above,  for  a  discussion  of  the  results  of 
the  other  ratios.  Therefore,  we 
determine  AHM  to  be  unequityworthy 
in  each  year  from  1978  through  1985. 

A.  Programs  Determined  To  Be 
Countervailabie 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  certain  steel 
products  under  the  following  programs: 

ENSIDESA 

1.  Law  60/76 

On  December  23, 1978.  a  set  of 
emergency  measures  in  support  of  the 
steel  industry  was  enacted.  Law  60/78 
appropriated  15  billion  pesetas  (pts)  to 
the  budgets  of  the  Ministry  of  Industry 
and  Energy  and  INI  for  this  purjjose. 
Because  Law  60/78  is  limitcnd  to  the 
steel  industry,  we  determine  that 
benefits  under  this  program  are  dejure 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 
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a.  Long  Tf! an  Loans  from  Bank  of 
Industnal  Credit  iBCIh  We  venfled  that 
ENSIDESA  had  three  loans  under  this 
program  outstanding  during  the  POI 
These  loans  were  received  in  1979 
[Loans  under  Law  60/78  were  found 
counter/ailable  in  Certain  Steel  from 
Spam). 

Since  benefits  under  this  program  are 
speafic.  EN'SIDESAs  loans  un^er  this 
program  are  ccuntervailabie  to  the 
extent  that  they  were  provided  on  terms 
inconsistent  with  commercial 
considerations 

Because  we  have  found  ENSIDESA  to 
be  uncreditworthy  in  1979.  we  have 
used  as  the  benchmark  interest  rate  the 
highest  long-term  fixed  interest  rate 
applicable  to  firms  m  Spam,  plus  an 
amiount  equal  to  12  percent  of  that 
country's  pn.me  rate.  See,  Final 
Affirm.alive  Countervailing  Duty 
Determination:  New  Steel  Rail,  Except 
Light  Rail,  from  Canada,  54  FR  31991 
(August  3,  198P)  and  section 
355  44rb)f6) 

Proposed  Regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31,  1989))  (Proposed 
Reg'jlations) 

We  then  compared  the  benchmark 
Pmancing.  as  constrL^-cted  above,  to  the 
financing  ENSIDESA  received  under 
this  program  and  found  that  the  BQ 
loans  were  provided  on  mere  favorable 
terms  than  the  benchmarii,  financing. 
Tnerefore,  we  determine  that 
ENSIDESA's  BCl  loans  are 
countervailable. 

To  calculate  the  benefit  from  these 
loans  we  employed  our  normal  long- 
term  loan  methodology  as  described  in 
section  355  49fc)(l)  of  the  Department's 
Proposed  Reg^ulations.  (See  also,  Final 
Affirmative  Countervailing  Duty 
Determination  Cenam  Granite  Products 
from  Spain.  5  3  FR  24340  (June  28. 
1988)  )  We  then  divided  the  benefit 
attributable  to  the  POI  by  ENSIDESA's 
total  sales  of  all  products. 

As  discus-i-^d  m  the  Denominator 
section  of  the  General  Issues  Appendix, 
certain  ad;ustmients  for  shipping  costs 
and  services  have  been  made  to  the 
denominators  in  several  of  the  other 
investigations.  However,  because 
ENSIDES.'K  s  sales  were  verified  as  being 
ex-factory  and  no  other  services  were 
reported,  no  adjustm.fin's  were  made  to 
the  denominator  in  these  investigations. 

On  this  basis,  we  calculated  an 
estinr.ated  net  subsidy  of  0  25  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise, 

b.  Equity  infusion.  ENSIDESA 
received  an  equity  infusion  from  INI  in 


1979.  at  which  time  ENSIDESA's  stock 
was  traded  on  the  stock  exrjiange.  We 
venfied  that  INI  paid  1.000  pts/share 
and  the  average  m.arket  price  was  110.52 
pts/share. 

Because  INI  paid  more  than  the 
average  m.arket  price  for  ENSIDESA's 
stock,  we  determine  the  difference 
between  the  two  prices  to  be 
countervailable  We  have  calcula'ed  the 
benefit  as  a  grant  in  1979  equaling  the 
difference  between  what  INI  paid  for 
ENSIDESA's  sto<i  and  the  average 
market  price  for  ENSIDESA's  stock. 

We  have  treated  'his  grant  as  a  non- 
recurring benefit  and  have,  therefore, 
allocated  it  over  the  average  useful  life 
of  renewable  physical  assfts  m  the  steel 
industry,  i.e.,  15  years,  in  accordance 
with  our  normal  grant  methodologv' 
(see,  the  Allocation  section  of  the 
General  Issues  Appendix)  Because  we 
have  determined  ENSIDESA  to  be 
uncreditworthy  in  the  year  in  which  the 
company  received  this  grant,  we  used 
an  "uncreditworthy  discount  rate"  for 
the  appropriate  year,  as  described  in 
A.l.a. 

We  then  divided  the  benefit  during 
the  POI  by  ENSIDESA's  total  sales  of  all 
products.  On  this  basis,  we  calculated 
an  estimated  net  subsidy  of  0.52  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

2.  Royal  Decree  878/81 

On  May  8. 1981,  the  GOS  enacted 
Royal  Decree  (R.D.)  878/81  which  set 
forth  the  "Integrated  Iron  and  Steel 
Reconversion  Plan."  The  basic  objective 
of  this  reconversion  plan  was  the 
financial  recovery  of  ENSIDES,^,  .MTV. 
and  AHM.  Benefits  from  R.D.  87881 
were  found  countervailable  in  Certain 
Steel  from  Spain. 

Outlined  below  are  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  R.D.  878/81.  Because  R.D.  878/81  is 
limited  to  the  steel  industry,  we 
determine  that  each  of  these  measures  is 
de  jure  specific  to  an  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

a.  BCI  exceptional  credits.  We  verified 
that  ENSIDESA  had  five  BCI  loans 
outstanding  under  this  program  during 
tlie  POI.  These  loans  were  received  in 
each  of  the  years  1981  through  1985. 

To  determine  whether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.a.  above.  Because  we 
have  found  ENSIDESA  to  be 
uncreditworthy  in  each  of  the  years 
1981  through  1985,  we  have  used  an 
uncreditworthy  benchmark  rate.  Based 


on  a  comparison  of  the  interest  rates 
charged  on  these  loans  and  the 
benchmark  interest  rates,  we  determine 
these  loans  to  be  countervailable. 

To  calculate  the  benefit  from  these 
loans,  we  used  the  same  long-term  loan 
methodology  as  described  in  A.l.a. 
above.  We  then  divided  the  benefit 
attributable  to  the  POI  by  ENSIDESA's 
total  sales  of  all  products.  On  this  basis, 
wo  calculated  an  estimated  net  subsidy 
of  015  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
m  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

b.  Grants  Provided  to  "Decrease 
Financial  Charges"  and  to  "Compensate 
for  Losses".  We  verified  that  ENSIDESA 
received  grants  in  1982  and  1983  to 
decrease  financial  charges  and  to 
com.pensate  for  losses.  R.D,  878/81 
approved  a  maximum  amount  to 
compensate  for  losses,  but  the  actual 
amounts  were  determined  each  year  in 
light  of  the  actual  amount  of  losses. 

We  have  treated  these  grants  as  non- 
recurring benefits  and  have,  therefore, 
allocated  them  over  the  average  useful 
life  of  the  renewable  physical  assets  in 
the  steel  industry,  i.e.,  15  years,  in 
accordance  \^•ith  our  normal  grant 
methodology',  (see,  the  .Allocation 
section  of  the  Gt>neral  Issues  .Appendix). 
Because  we  have  determined  ENSIDES.\ 
to  be  uncreditworthy  in  the  years  in 
which  the  company  received  gr-mts 
under  this  program,  we  used  an 
uncreditworthy  discount  rate  We  then 
sum.med  the  benefits  during  the  POI 
from  each  grant  and  divided  by 
ENSIDES.\'s  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.97  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

c.  Equity  infusion.  ENSIDESA 
received  an  equity  infusion  from  INI  in 
1981.  at  which  time  ENSIDES.A's  stock 
was  traded  on  the  stock  exchange.  We 
verified  that  INI  paid  1.000  pts/share 
and  the  average  market  price  was  61.47 
pts/share. 

Because  LNI  paid  more  than  the 
average  market  price  for  ENSIDESA's 
stock,  we  determine  the  difference 
between  the  two  prices  to  be 
countervailable.  We  have  calculated  the 
benefit  as  a  grant  in  1981  equalling  the 
difference  between  what  INI  paid  for 
ENSIDESA's  stock  and  the  average 
market  price  for  ENSIDESA's  stock. 

We  have  treated  this  grant  as  a  non- 
recurring benefit  and  have,  therefore, 
allocated  it  over  the  average  useful  life 
of  the  renewable  physical  assets  in  the 
steel  industry,  i.e.,  15  years,  in 
accordance  with  our  normal  grant 
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methodology  (see,  the  Allocation 

section  of  the  General  Issues  Appendix;, 
Because  we  have  determined  ENSIDESA 
to  be  uncreditworthy  in  the  year  in 

which  the  comp?.ny  received  this  grant, 
we  used  an  uncreditworthy  discount 
ra!'?  the  same  rate.  We  then  divided  the 
benefit  during  the  POi  by  ENSIDESA's 
total  sales  of  all  products  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.66  percent  ad  vnlorerr,  for  ail 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

3.  The  1984  Council  of  Ministers 

Meeting 

R.D.  878.  81  stipulated  that  the 
Coordinating  Commission  of  the 
I.'^.tegrated  Steel  Sector  should  present 

an  industrialization  placn  for  the 
integrated  steel  companies  ten  months 
after  the  e^'fective  date  of  the  decree.  In 
R.D,  1853''83.  the  COS  adopted  a  series 
of  industrial  measures  for  the 
reconversion  and  restructuring  of  the 
production  installations  of  the 
integrated  steel  companies.  The  Council 
cf  Ministers,  on  March  14,  1984. 
approved  the  labor  and  financial  plans 
included  in  the  steel  reconversion 
package  and  the  measures  necessary  to 
implement  these  plans. 

Outlined  bf'low  are  the  benefits  which 
were  provided  to  FNSIDESA  pursuant 
to  the  1984  Council  of  Ministers 
Meeting.  Because  these  measures  were 
hm.ited  to  the  steel  industry,  we 
determine  that  each  of  these  measures  is 
ri>  jure  specific  to  an  enterprise  or 
industrv',  or  group  of  enterprises  or 
industries. 

a.  Equity  infusions.  In  the  preliminary 
determinations,  we  determined  that  C'^I 
made  equity  infusions  during  each  of 
the  years  1984  through  1987  However, 
since  the  preliminary  di^terminations, 
we  have  found  that  the  1984  equity 
infusion  was  actually  received  as  grants 
in  1982,  1983,  and  1984  (see.  the  " 
Contributions  to  INI  Special  Finance 
Accounts  section  of  this  notice). 

As  stated  above,  we  have  determined 
ENSIDESA  to  be  unequityworthy  in 
each  of  these  years  and,  therefore,  Oiat 
the  infusions  made  in  1985,  1986,  and 
1987  were  on  terms  inconsistent  with 
comimercial  considerations. 


.\s  discussed  in  the  Equity  sectio: 


i  O! 


the  General  Issues  Appendix,  we  have 
determined  that  such  equity  infusions 
should  be  treated  as  grants.  Therefore,  to 
calculate  the  benefits  allocated  to  the 
POI  from  these  infusions,  we  used  the 
same  methodology  as  discussed  in  the 
Allocatinn  section  of  *hu  Creneral  Issues 
Appendix.  We  then  summed  the 
benefits  from  eacn  infusion  and  divided 
bv  ENSIDESA's  total  sales  of  all 


products.  On  this  basis,  we  calculated 
an  estimate ■^  net  subsidy  of  8.26  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise 

b.  Loan  guarantees.  We  verified  that 
INI  loan  guarantees  were  provided  for 
loans  received  in  each  of  the  years  1985 
trirough  1987,  IN'I  charged  a  fee  equal  to 

77  percent  of  the  face  value  of  the  loan 
w  hich  was  added  to  the  interest  paid 
per  quarter.  Respondents  provided 
information  on  the  guarantee  fees 
charged  by  pn^'ate  banks  on  ECSC 
Article  54  peseta-denominated  loans  as 
a  commercial  benchmark  for  these  loan 
guarantees.  This  fee  was  corrected  based 
on  information  presented  at  verification. 

To  determine  whether  the  fees 
charged  by  INI  for  these  loans  were 
inconsistent  with  commercial 
considerations,  we  compared  the  fees 
charged  by  INI  to  the  fees  charged  by 
comimercial  banks,  consistent  with 
section  355  44(c)  of  the  Proposed 
Regulations.  We  found  that  the  INI  fees 
we.'-e  lower  than  the  commercial  fees. 
Therefore,  we  determine  that  the  INI 
loan  guarantees  are  counter\'ailable. 

At  verification,  we  collected  a 
representative  sample  of  the  repayment 
terms  cf  the  guaranteed  loans  and  used 
this  information  to  calculate  the  benefit 
from  this  program.  To  calculate  the 
benefit  from  these  guarantees,  we  used 
the  same  long-term  loan  methodology  as 
described  in  A  la  above,  with  the 
difference  m  the  guarantee  fee 
com.prismg  tlie  interest  differential.  We 
then  divided  the  benefit  attributable  to 
the  POI  by  ENSIDESA  s  total  sales  of  all 
products.  On  th.s  basis,  we  calculated 
an  estim»ated  net  subsidy  of  0.00  percent 
ad  valorem  for  ell  manufacturers, 
p.-oducers,  and  export.ers  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
m.erchandise. 

c.  Share  "Issue  Premium".  We 
verified  that,  in  1986,  a  premium  was 
paid  by  LNl  on  E.NSIDESA's  series  three 
shares  which  were  issued  in 
conjunction  with  the  1986  equity 
infusion,  ENSIDES.^  did  not  issue 
shares  for  this  premium.  Because  the 
prem.ium  was  so  small,  it  was  not  worth 
incurring  the  financial  charges 
associated  with  issuing  new  shares. 

We  treated  the  issue  premium  as  a 
non-reaimng  grant  and  calculated  the 
benefit  in  accordance  with  the  grant 
methodology  descnbed  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  the  estimated 
net  subsidy  is  1  88  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Spain.  This  rate  applies  to 
both  classes  or  kinds  of  merchandise. 


d.  Grants  Provided  to  "Decrease 
Financial  Charges"  and  to  "Compensate 
for  Losses".  We  verified  that  grants  were 
received  under  this  program  in  1984. 
1985,  and  1987.  However,  at 
verification,  we  found  that  the  1984 
grant  for  compensation  of  losses  had 
also  been  reported  by  respondents 
partially  as  the  1984  equity  infusion  and 
partially  as  a  grant  to  the  INI  Special 
Finance — 1983  Account.  Therefore,  the 
benefits  from  this  grant  are  already 
included  in  those  calculations. 

This  is  the  same  type  of  grant  program 
as  was  authorized  under  R.D.  878/81 
and  is  similarly  limited  by  law  to  the 
steel  industry.  Therefore,  we  calculated 
benefits  under  this  program  in  the  same 
manner  as  discussed  in  A.2.b.  above.  On 
this  basis,  the  estimated  net  subsidy  is 
4.69  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

4.  The  1987  Government  Delegated 
Commission  on  Economic  Affairs 

We  verified  that  Protocol  10  of 
Spain's  Treaty  of  Accession  to  the 
European  Communities  (EC)  stipulated 
that  after  Spain's  accession  on  January 
1, 1986,  the  European  Commission  and 
the  GOS  would  evaluate  the 
implementation  of  the  reconversion 
plans  already  approved  by  the  GOS. 

In  the  event  tnat  the  viability  of  the 
companies  could  not  be  satisfactorily 
guaranteed  within  three  years  following 
the  accession  (i.e.,  by  January  1, 1989), 
the  Commission  would  propose  a 
number  of  complementary  measures  to 
be  executed  by  the  GOS  in  order  to 
assure  viability  after  the  three-year 
period.  The  actions  of  the  Government 
Delegated  Commission  for  Economic 
Affairs  provided  for  the  additional  new 
measures  authorized  by  the  European 
Commission  in  March  1987. 

Outlined  below  are  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  the  1987  Delegated  Commission. 
Because  the  measures  authorized  by  the 
1987  Delegated  Commission  are  limited 
to  the  steel  industry,  we  determine  that 
each  of  these  measures  is  de  jure 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

a.  Deferral  of  social  security  and  other 
tax  obligations.  The  1987  Delegated 
Commission  authorized  the  Ministry  of 
Economy  and  Finance  and  the  Ministry 
of  Labor  and  Social  Security  to  defer 
payments  due  as  of  December  1, 1986, 
by  ENSIDESA  to  the  Pubhc  Treasury 
and  Social  Security  and  to  charge  zero 
percent  interest  on  the  deferred  amount 
The  payments  were  deferred  until  1992. 

At  the  preliminary  detenmnations  we 
treated  the  deferred  amount  as  an 
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interest-free  long-term  loan  given  in 

1986  and  calculated  the  b«nerit  by 
reference  to  a  commercial  benchmark. 
However,  we  verified  that  deferrals  are 
routinely  permitted  under  the  .Spanish 
social  security  system.  Unlike 
ENSIDESA's  deferral  though,  routine 
deferrals  incur  an  interest  penoHy 

Therefore,  to  determine  whether  tht* 
deferral  conferred  a  benefit  to 
ENSIDESA.  we  compared  the  i.-i teres! 
penalty  applied  to  other  companies  ir. 
similar  circumstances  to  the  interest 
penalty  applied  to  EN'SIDEISA  during 
the  POI.  Based  on  this  compari'^on   we 
determine  Lhis  deferral  to  be 
countervailable 

To  calculate  ;he  benefit  from  this 
deferral,  we  calculated  the  diff»ire:i.  a 
between  what  ENSIDESA  paid  as  an 
i.Tterest  penalty  during  the  PO!  and 
Vkhat  ENSIDESA  should  have  paid  In 
iT-.terest  penalties  dunng  the  POI.  We 
tnen  divided  the  benefit  by  ENSIDESA's 
total  sales  of  a'.!  product.s.  On  'his  basis, 
we  calculated  an  estimated  net  subsidy 
of  1  72  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise 

b.  Grants  We  \er.f\ed  Lhat  one  grant 
was  received  under  this  program  in 

1987  .^s  dis<::ussed  in  the  Ai!o<.ation 
section  of  the  Genera!  Lssues  Appendix. 
we  have  treated  this  grant  as  a  non- 
recurring benefit  ar.d  have,  therefore, 
allocated  it  over  the  average  useful  life 
cf  renewable  phySiCal  assets  i.n  the  steel 
industry,  j  e  .  15  years.  To  calculate  the 
benefit,  we  used  the  same  grant 
methodology  as  described  in  the 
Allocation  section  of  the  Genera!  Issues 
Appendix  On  this  basis,  we  calculated 
an  est. mated  net  subsidy  of  3.19  percent 
ad  valorem  for  all  manufac-turers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise 

c.  fund  for  Emphymerxt  Promotion 
and  Early  Retiremer\t.  R  D.  878/81 
specifically  provided  for  early 
retirem.f'.'it  of  excess  steelworkers 
between  ihe  ages  of  60  and  65  A 
subseqi,-r,t  measure.  Law  27'R4, 
established  Funds  for  EmplGyT.erit 
Promotion  for  industries  deciaied  to  be 
in  reconversion.  A  Fund  was  set  up 
under  Law  27/84  for  the  iron  and  steel 
industry  because  Protocol  1(3  of  Spain's 
accession  to  the  EC  required  a  reduction 
in  steel  production  and,  Ihertjfrrf.  a 
reduction  in  workforce 

Excess  workers  can  voluntanly  ]o.n 
the  Fund.  Workers  at  or  over  the  agp  of 
55  who  choose  to  join  are  prom.ised 
economic  protection  until  the  age  of  65. 
at  which  time  normal  retirement 
benefits  begin  Workers  under  the  age  of 
55  who  choose  to  join  t.he  Fund  are 


given  some  economic  protection  and 
retraining.  If  a  worker  joins  the  Fund, 
the  worker  pays  the  Fund  the 
indemnification  received  from  the 
company  and  in  return  receives  all  of 
the  twnefits  from  being  a  member  of  the 
Fund.  If  the  worker  chooses  net  to  join, 
the  worker  keeps  the  indemnification 
received  from  the  company. 

.\{  venfication,  we  learned  t.Kat,  as  a 
(jenerai  matter,  these  Funds  we.'-e  not 
Initially  Intended  to  cover  any  company 
obligations  However,  the  1987 
Deie«ated  Commission  for  Economic 
Affairs  authorized  the  GCJS  to  cover 
ENSLDES.A's  obligations  (i.e.,  costs 
resulting  from  the  labor  force  reductions 
in  the  9tt>«l  tndustn,  J  for  each  cf  the 
years  between  1^87  and  1992  Because 
the  1987  Delegated  Commission  covered 
part  of  the  indemnification  costs  of 
ENSIDESA,  thereby  relieving  it  of  its 
legal  obligation  to  pay  these  fees,  we 
determine  the  program,  to  be 
countervailable.  See.  the  I*repension 
Programs  section  of  the  Generp.I  Issues 
Appendix. 

DPrause  funds  unrier  this  pr'.')^ram 
were  provided  on  an  ongoing  basis, 
year-after-year,  we  have  determ.ined  the 
benefits  to  be  recurring  See,  the 
Allocation  section  of  the  Crer.eral  Issues 
Appendix  Th«refor^  we  divided  the 
amount  provided  in  1991  by 
i:INS[DE.SA'8  total  sales  of  all  products. 
On  this  basis,  we  ralrulated  an 
estimated  .let  sul  sidy  of  1  73  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  m  Spain  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

5.  Contributions  Made  to  LV!/  Special 
Finance  Accounts 

According  to  ENSIDESA's  Annual 
Reports,  INI  made  contributions  to 
ENSIDESA  which  were  put  m  LNI 
Special  Finance  Accounts  in  1982, 

1983.  and  1984  These  special  financial 
contributions  were  civen  by  LN'l  to 
compensate  KNSFDES.^  for  its  previous 
year's  losses.  Because  LNJ  had  no 
expectation  of  return  either  in  the  form 
of  dividends  or  capital  appreciation 
(see.  the  Equity  section  of  the  General 
Issues  .Appendix)  on  these  funds,  we 
consider  them  to  be  grants. 

Two  contributions  were  mado  in 
1982.  one  in  1983.  and  one  in  1984.  In 

1984,  ENSIDESA  offset  reductions  in 
the  capital  share  account  and  the 
accumulated  loss  arrount  by  converting 
almost  all  of  the  INI  special  financing 
reflected  on  the  books  into  new  share 
capital.  (A  portion  of  this  ENl  special 
financing  remains  in  a  capital  reserve 
account  and  no  shares  were  ever 
issued.)  These  conversions  were 
countervailed  at  the  preliminary 


determinations  as  1983  and  1984  equity 
infusions.  However,  because  these 
amounts  were  actually  received  as 
grants  in  1982,  1983,  and  1984,  we  are 
not  countervailing  them  as  equity 
infusions  in  1983  and  1984, 

We  calculated  the  benefits  from  these 
non-recurring  grants  in  the  same 
manner  as  described  in  the  Allocation 
section  of  the  General  Issues  Appendix 
On  this  basis,  the  estimated  net  subsidy 
is  5  40  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spam.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

6.  ECSC  Article  54  Loans  and  Loon 

Guarantees 

Article  54  industrial  investment 
loans,  which  are  only  available  to  the 
iron  and  steel  industry,  are  provided  for 
the  purpose  of  purchasing  new 
equipment  or  financing  m.odemization. 
We  verified  that  Article  54  loans  are 
direct  loans  from  the  Commission  end 
that  the  funds  are  loaned  at  a  slightly 
higher  rate  than  that  at  which  the 
Com.mission  obtained  them  in  order  to 
cover  Its  costs.  We  verified  that  the 
Commission  maintains  this  program  to 
facilitate  the  borrowing  process  for 
companies  in  the  ECSC.  some  of  which 
may  not  otherwise  be  able  to  obtain 
loans. 

Because  these  loans  are  de  jure 
limited  to  the  iron  and  steel  industry, 
they  are  countervailable  to  the  extent 
that  they  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

We  verified  that  ENSIDESA  received 
fojr  loans  under  this  program..  Two 
loans  were  received  in  1988,  and  one 
each  in  1990  and  1991.  The  loans 
received  in  1988  were  long-term 
variable  rate  loans  and  the  loans 
received  in  1990  and  1391  were  long- 
term,  fixed  rate  loans. 

Of  the  two  loans  received  m  1988,  one 
wqs  denominated  in  Deutsche  Marks 
(DM)  and  the  other  in  European 
Currency  Units  [ECU),  Doth  of  these 
loans  were  guaranteed  by  INI.  We 
calculated  the  amounts  paid  under  these 
loans,  including  the  guarantee  fee  paid 
to  LNI. 

For  the  DM  loan,  we  used  as  our 
bench.mark  the  maxim,um-yield  on 
industrial  bonds  in  Germany  in  1988, 
plus  a  nsk  premium  (12  percent  of  the 
average  1988  prime  rate  in  Germany), 
plus  the  commercial  guarantee  fee  as 
discussed  in  the  Loan  Guarantee  section 
above. 

We  compared  what  ENSIDESA  did 
pay  on  this  loan  during  the  POI  to  what 
ENSIDESA  would  have  paid  using  the 
benchmark  rate  described  above,  and 
found  that  ENSIDESA  paid  more 
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interest  during  the  POI  than  it  would 
have  paid  usins  the  benchmark  interest 
rate.  However,  oecause  this  is  a  vanable 
rate  loan,  a  single  year's  comparison  is 
not  sufficient  to  find  that  the  DM  lojin 
was  provided  on  terms  consistent  with 
commercial  considerations, 
Circumstances  in  later  years  may  he 
such  that  less  would  be  paid  tiian  the 
benchmark  amount.  For  these  reasons, 
we  cannot  find  the  loan  non- 
countervailable,  but  we  have  calculated 
a  zero  benefit  for  the  POI. 

For  the  ECU  loan,  we  converted  she 
priniiipal  outstanding  in  1991  into  pts 
We  then  applied  the  uncreditworthy 
Spanish  benchmark  interest  rate  plus 
the  commercial  guarantee  fee. 

We  then  compared  the  benchmark 
financing,  as  ccin^trucled  above,  to  the 
financing  ENSIDESA  received  under 
this  program  and  found  that  the  ECSC 
ECU  variable  rate  loan  was  provided  on 
more  favorable  terms  than  the 
benchmark  financing  Therefore,  we 
determine  that  ENSlbE,SA's  ECSC 
variable  rate  loan  is  counter\'ailable 

To  calculate  the  benefit,  we  took  the 
difference  between  the  amount  that 
would  have  been  paid  under  the 
benchmark  and  what  was  actually  paid. 

The  fixed-rate  loans  received  in  1990 
and  1991  were  calculated  as  long-term 
loans  provided  to  an  uncreditworthy 
company,  as  described  in  Ala.  above. 
We  summed  the  benefits  attributable  to 
the  loans  received  in  1938,  1990,  and 
1991  and  divided  the  total  by 
ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  1,72  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

.\MM 

As  mentioned  above,  although  AHM 
itself  was  not  a  mandatory  respondent, 
we  have  determined  that  subsidies 

received  by  AHM  were  passed  through 
to  ENSIDESA  when  AHM  sold  its  cold- 
rolling  mill  to  ENSIDESA.  Therefore,  it 
is  necessary  to  calculate  both  the 
benefits  received  by  AHM  and  the 
percentage  of  these  benefits  that  were 
passed  through  to  ENSIDESA.  See,  the 
Restructuring  section  of  the  General 
Issues  Appendix. 

To  determine  what  percentage  of 
AHM's  subsidies  were  passed  through 
to  ENSIDESA,  we  divided  the  value  of 
the  cold-rolling  mill's  assets  on  the  day 
prior  to  the  "sale"  by  the  total  value  of 
AHM's  assets  on  the  day  prior  to  the 
sale  (not  including  any  remaining  value 
from  the  closed  hot-mill)  and  found  that 
100  percent  of  the  benefits  received  by 
AH.M  were  passed  through  to 


ENSuDESA.  See,  also,  the  Restpjrtunng 
section  of  the  General  Issues  Appendix. 

1,  Law  60/78 

a.  Equity  infusions  Petitioners  alleged 
that  AIIM  received  equity  infusions  in 
1978  from  both  INI  end  private 
investors.  They  stated  that  Law  60/78 
(discussed  above)  conditioned  a 
government  bail-out  of  the  company  on 
additional  private  sector  contributions. 
In  addition,  petitioners  alleged  that  INI 
made  equity  infusions  into  AHM  in 
1980,  1981,'l982,  1984.  and  1985, 

.^s  stated  in  the  Equityworthiness: 
AH.M  section  above,  we  have 
determined  .\HM  to  be  unequityworthy 
ii;  each  year  that  an  equity  infusion  was 
received.  Therefore,  the  infusions  were 
made  on  terms  inconsistent  with 
commercial  consideretions 

As  discussed  m  the  Equity  section  of 
the  General  Issues  Appendix,  we  have 
determ.ined  that  such  equity  infusions 
should  be  treated  as  grants.  We  have 
treatea  this  benefit  as  a  non-recurring 
grant  and  cilocated  it  over  the  average 
useful  life  of  renewable  physical  assets 
:n  the  steel  industry,  i.e.,  15  years.  We 
used  petition  information  concerning 
the  amounts  of  the  equity  infusions 
received,  but  based  our  discount  rates 
on  verified  information.  We  summed 
the  benefits  allocated  to  the  POI  for  each 
equity  infusion  and  divided  the  benefit 
passed  through  to  ENSIDESA  by 
ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  2,67  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  appUes  to  both  classes  or  kinds  of 
merchandise. 

b.  Loans  from  BCI.  Petitioners  alleged 
that  AHM  received  loans  &om  BCI 
under  this  program  (which  is  described 
above)  in  1979. 

To  determine  whether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.a.  above  with  respect  to 
ENSIDESA.  Because  we  hare  found 
AHM  to  be  uncreditworthy  in  1979,  we 
have  constructed  the  same  benchmark 
interest  rate  as  described  in  A.l.a. 
above.  Based  on  a  comparison  of  the 
interest  rates  charged  on  these  loans  and 
the  benchmark  interest  rates,  we 
determine  these  loans  to  be 
countervailable. 

To  calculate  the  benefit  fi^om  these 
loans,  we  used  the  amounts  of  the  loans 
provided  in  the  petition  and  the  same 
long-term  loan  methodology  as 
described  in  A.l.a.  above.  We  then 
divided  the  benefit  passed  through  to 
ENSIDESA,  attributable  to  the  POI,  by 
ENSIDESA's  total  sales  of  all  products. 


On  this  basis,  we  mi;  ;..  ,ft'»>'i  an 
estimated  net  subsidy  <  '    i  '•  .wr  ent  ad 
valorem  for  all  manufei  !;->■-»« 
producers,  and  exporters  in  Spain,  This 
rate  applies  to  botn  classes  or  Idnds  of 
merchandise. 

2.  R.D.  878/81 

a,  BCI  Exceptional  Credits.  Petitioners 
alleged  that  AHM  received  loans  under 
this  program  (which  is  described  above) 
in  1981, 

To  determine  whether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.a.  above  w  ••  -»<;(■     -o 
ENSIDESA.  Because  we  ha\ e  !    ..;.: 
AHM  to  be  uncreditworthy  in  1981,  we 
have  constructed  the  same  benchmark 
interest  rate  in  the  same  manner  as 
described  in  A.l.a.  above.  Based  on  a 
comparison  of  the  interest  rates  charged 
on  these  loans  and  the  benchmark 
interest  rates,  we  determine  these  loans 
to  be  countervailable. 

To  calculate  the  benefit  from  these 
loans,  we  used  the  amounts  of  the  loans 

firovided  in  the  petition  and  the  same 
ong-term  loan  methodology  as 
described  in  A.l.a.  above.  We  then 
divided  the  benefit  passed  through  to 
ENSIDESA.  attributable  to  the  POI,  by 
ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.03  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

b.  Grants  to  Decrease  Financial 
Charges  and  to  Compensate  for  Losses. 
Petitioners  alleged  that  AHM  received 
grants  under  this  program  (which  is 
described  above)  in  1982  and  1983.  We 
calculated  benefits  under  this  program 
in  the  same  manner  as  discussed  in 
A.2,b.  above,  with  respect  to  ENSIDESA. 
We  then  divided  the  benefit  passed 
through  to  ENSIDESA,  attributable  to 
the  POI,  by  ENSIDESA's  total  sales  of  all 
products.  On  this  basis,  the  estimated 
net  subsidy  is  1.37  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Spain.  This  rate  applies  to 
both  classes  or  kinds  of  merchandise. 

3.  1984  Council  of  Ministers  Meeting 

a.  Investment  loan.  Petitioners  alleged 
that  AHM  received  a  loan  pursuant  to 
the  1984  Council  of  Ministers  Meeting 
(described  above)  in  1984. 

To  determine  whether  the  loan  was 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.a.  above,  with  respect 
to  ENSIDESA,  Because  we  have  foimd 
AHM  to  be  uncreditworthy  in  1984,  we 
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have  constructed  the  benchmark  interest 
rate  in  tha  same  manner  as  described  m 
A  1  a.  above.  Based  on  a  comparison  of 
the  mtenjst  rate  charged  on  these  loans 
and  the  benchmark  interest  rate,  we 
determine  this  loan  to  be 
countervailable. 

To  calculate  the  benefit  from  this 
loan,  we  used  the  amount  of  iht^  loan 
p:::vidpd  in  the  petition  and  itf  5.arre 
long-'^rm  loan  rr.ethodologv  as 
•iascnbed  in  Ala.  above.  We  Llien 
Oividctd  the  benefit  passed  thrcigh  to 
ENSIDESA,  attributable  to  the  FOI,  by 
ENSIDESA's  total  salttS  of  ail  products. 
On  tius  basis,  we  calculated  ar, 
estiniated  net  subsidy  of  0  11  percent  ad 
valoreri  for  all  manufacturers. 
producers,  and  exporters  in  Sp-nn.  ThiS 
r^te  applies  to  both  classes  or  kinds  of 
iiitjrchandise. 

h.  Lean  guGinntpes  Petitioners 
fc.leged  that  AHM  received  !oar 
■  '.iarantees  under  this  pro«!ram  .  n  19R5 
To  determine  whether  the  fees  charged 
l"'y  INI  for  these  loans  were  inconsistent 
With  commercial  considorations,  we 
co.T! pared  the  fees  charged  by  TNI  (as 
vtrifiod  with  respect  to  ENSIDESA)  to 
''.e  .'e«s  charged  by  cornmertia:  '■:-•,».> 
c;  nsistent  with  section  355,44'   ,  ot  ',;;•* 
F'-oposed  Regulations.  We  foui.d  that 
i;.e  INI  fees  were  lower  L'lan  thj 
romraerc.a!  fees.  Therefore,  we 
determine  tiiat  the  INI  loan  gue-antees 
.are  countervaildbie- 

To  calcUiHte  the  benefit  from  these 
guarantpes,  we  used  the  .same  !  mg-term 
Icrjn  mefhodr)loffv  as  descnb>ed  m  A  1  a. 
above,  with  the  difference  in  tl  " 
rjaran'ee  fee  comprising  'iie  ij-tfir.'-it 
differential.  We  then  divided  ll  e  benefit 
passed  th.-^-ugh  to  PsSTDESA. 
d!tnbutahl.j  to  the  POI,  by  ENSTDnSA's 
t-tal  Soles  of  all  products.  On  t.'.is  basis, 
we  calculated  an  estimated  net  subsidy 
of  0  '30  perf.ent  ad  vchrer:\  for  ail 
manufacturers,  producers,  and  exporters 
m  Spam  This  rate  applies  to  both 
c. asses  or  kinds  of  nprchandisu. 

c  Grants  to    Decrease  Finarcial 
Charges"  and  to  "Corr.pensate  'ir 
Losses"  Petitioners  alleged  tht.t  AJ-iM 
received  grants  under  this  program  in 
1984  and  1985  We  calculated  benefits 
under  tius  program  m  the  same  manner 
as  discussed  in  A  2  b  sbove.  with 
ryspect  to  ENSIDESA  We  then  divided 
the  benefit  passed  throiigh  to 
ENSIDESA,  attributable  to  the  POT.  by 
ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  the  estimated  net  subsidy 
is  1.23  percent  ad  vainrem  for  ^!! 
manufacturers,  producers,  and  exporters 
i.-".  Spain  This  ra'e  applies  to  both 
classes  or  kinds  of  merchandise. 


4  Deferral  of  Social  Security  and  Other 

r.ut  Ot>ligations 

Petitioners  alleged  that  .A2IM  did  not 
pay  its  social  security  and  treasury  taxes 
during  the  1979  through  19R1  period 
(the  same  per.od  during  which 
ENSIDESA  did  not  pay  its  taxes)  and 
was  not  charged  interest  on  the  deferred 
amount  For  a  full  explanation  of  this 
program,  see,  section  4  a  abovv 

To  determine  whether  the  deferral 
conferrod  a  benef  t  to  AHM,  we 
compared  the  interest  penalty  applied  to 
other  companies  in  similar 
circumstances  to  the  interest  penalty 
applied  to  AHM  during  the  POI  Based 
on  this  comparison,  we  determine  this 
deferral  to  he  countervailable. 

To  calculate  the  benefi'  from  this 
deferral,  we  calculated  the  difference 
between  what  AHM  paid  as  an  interest 
penalty  during  the  POI  and  what  AHM 
should  have  paid  in  interest  penalties 
during  the  POI.  We  then  divided  the 
benefit  passed  through  to  ENSIDESA  by 
ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  not  subsidy  of  0.13  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or Vinds  of 
merchandise. 

B.  Programs  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  follow  ing 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Spain  of  certain  steel  products: 

1.  Partial  Extinguishment  of  AHM 
Equity  in  1982 

Petitioners  alleged  that  AHM 
extinguished  equity  in  the  amount  of 
7.800  million  pesetas  in  1982.  For  the 
reasons  discussed  in  the  Equity  section 
of  the  General  Issues  Appendix,  we  do 
not  consider  the  write-off  of  equity  to 
constitute  a  separate  subsidy  event. 
Instead,  any  benefit  arises  at  the  time  of 
the  equity  investment.  Therefore,  we 
determine  this  program  to  be  not 
countervailable. 

In  this  instance,  we  are  countervailing 
equity  investments  made  in  1978,  1980, 
and  1981.  Therefore,  to  the  extent  thiat 
the  equity  being  written  olTin  1982  was 
received  in  1978, 1980,  and  1981,  we 
are  already  capturing  the  benefit  to 
AHM. 

2.  Electricity  Discounts 

At  the  preliminary  determinations,  we 
countervailed  this  program  ha.sod  on  a 
market  research  report  supplied  by 
petitioners.  The  market  resean  h  report 
Indicated  that  ENSIDESA  pays,  on 
average,  almost  half  the  price  paid  by 
other  large  users  of  electricity  (the  G— 4 


rate).  Prior  to  the  preliminary 
determinations,  neither  the  COS  nor 
ENSIDESA  responded  to  any  of  our 
questions  regarding  the  G— 4  electricity 
rale.  Therefore,  we  relied  on  BL\  in 
making  our  determinations. 

After  the  preliminary  determinations, 
vve  again  asked  the  GOS  and  ENSIDESA 
to  provide  information  regarding 
e'ectricitv  rates.  In  response,  the  COS 
ar.d  ENSIDESA  provided  information 
which  was  further  clarified  during 
verificaiion. 

Electricity  "discount  programs"  or  the 
"preferential  provision  of  electricity  " 
have  been  examined  in  several  previous 
Investigations.  In  the  Final  Affirmative 
Countervailing  Duty  Dtftermination: 
Pure  Magnesium  and  Allov  N^agnesium 
from  Canada.  57  F"R  30946' fjuly  13, 
1992J  [Magnesium),  we  stated  that 
"*  •  *  the  first  step  the  Depart.ment 
takes  in  analyzing  the  potent.al 
preferential  provision  cf  C'lectridty 
*   *   *  is  to  compare  the  price  charged 
with  the  applicable  rate  on  the  power 
company's  non-specific  rate  schedula." 

In  two  prior  cases,  we  did  not 
countervail  programs  w-hich  were 
alleged  to  provide  preferential 
electricity  rates.  In  the  Final  Affirmative 
Countervailing  Duty  Dpt'irmmaUon: 
Br?iss  Sheet  and  Strip  from  France,  52 
FR  1218  O-muary  12.  1987).  wo  stated 
that  Trcfimetaux  did  not  r^-ceive 
electricity  undwr  any  agreement 
providing  preferential  electricity  rates. 
Instead,  Trefimetaux  purchased 
electricity  from  the  Frenrii  eiectriaty 
company  "*   *   *  at  rates  established  in 
the  published  tariffs,  based  on  the  level 
of  consumption."  Furthermore,  in  the 
Final  N>g.".tive  Countervailing  Duty 
Determination:  Silicon  Metal  from 
Brazil,  56  FR  26988  (June  1 2,  1 991 ),  wa 
stated  that"*  *   •  the  silicon  metal 
producers  under  investigation  paid 
normal  published  rates  for  all  electricity 
consumed  and  we  found  no  evidence  cf 
the  existence  of  any  schedule  of 
preforwntial  electricity  rates." 

In  Spain,  we  verified  that  all 
electricity  rates  are  based  on  the  volume 
of  electricity  consumed  and  are 
pub:;shr>d  in  an  "Official  Bulletin." 
Companies  are  simply  charged  the  rate 
which  is  applicable  to  them,  based  on 
their  level  of  consumption.  The  G— 4  rate 
is  listed  along  with  other  rates  in  the 
Official  Bul'etin.  We  found  no  evidence 
that  the  GOS  provides  special  tariff  rates 
through  a  particular  program  or  through 
private  contracts. 

Furthermore,  we  verified  that 
ENSIDES.^.  is  charged  the  G— 4  rate,  as 
published,  for  only  those  facilities  that 
meet  the  requirements,  whereas  it  is 
charged  a  higher  rate,  as  published,  for 
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't»*Tause  the  rate  charged  ENSIDESA  was 
froi:  a  non-specific  rate  schedule 
;u  <  ird'.ng  to  the  company's  level  of 
consumption. 

'  Negative  Corporate  Taxes 

At  the  preliaiaary  determinations,  we 
stated  that  we  required  further 
information  tc  decide  whether  this 
program  is  couiitarvailable.  After  the 
prehminarj'  determinations,  we  asked 
the  GOS  and  ENSIDESA  to  provide 
addiliona)  infom-ialion  regarding  the 
Spanish  corporate  tax  system.  We 
received  farther  information  in  response 
to  this  questionnaire.  That  information 
was  further  clarified  during  verification. 

We  verified  that,  for  corporate  income 
tax  purposes,  the  Spanish  Consolidated 
Tax  Structure  allows  a  corporate  group 
to  be  treated  as  a  single  company.  This 
income  tax  is  based  upon  the 
consciidated  results  of  the  group  as  a 
whole,  with  the  parent  company  making 
the  required  payments.  Thus,  the  losses 
of  one  subsidiary  are  offset  by  the 
profits  of  ihe  ;.   rent  company  or  other 
subsidiaries,  o.  vice  versa.  The  parent 
company  later  allocates  the  tax  liability 
among  the  members  of  ihe  group, 
negatively  or  positively,  as  a  function  of 
each  mer-'-b  r  s  contribution  to  the  total 
amount  ;     d  i>v  -he  group. 

We  \Hi .  n  cl  :  .ojt  this  is  the  manner  in 
which  LM  pays  its  taxes,  and  that 
hundreds  of  companies  in  Spain  file  as 
groups  aiiG  allocate  tax  liability  among 
their  subsidiaries  in  a  similar  manner. 

In  addition,  at  verification,  officials 
explained  taat  thera  is  a  difference 
between  a  company's  accounting  results 
and  its  tax  results  {i.e.,  there  is  a 
difference  between  whether  and  when 
an  item  can  be  considered  an  expense 
for  accounting  purposes  and  whether 
and  when  ar  :!e:r  r  :n  be  considered  an 
expense  for  'ax  purposes)  With  resptx^t 
to  the  difference  between  LNSIDESA's 
arrounting  resu!i.>  end  lax  rv"".ults, 
Glacials  "KplaKted  tiiat  tins  resuUed 
from  timing  d;ff'reni,i'S.  (Certain 
revenue  and  expense  items  may  be 
drirrred  or  act  eiwraibd  for  td<  purposes, 
rt  suiting  la  a  d;fferent  net  profit  or  loss 
jn  the  tax  re'urr.  than  that  reflected  on 
the  financiaj  statement.}  Such  timing 
differences  aieant  that,  in  1990, 
ENSIDES.\  B  tax  Ics-'^es  were  59  million 
pts  while  Its  reported  accounting  losses 
aT.cunted  to  5,300  million  pts. 

Ba.sed  on  our  analysis,  we  find  this 
!  rogram'  not  couTuervailable  because 
u  :s  not  specif.c  to  an  enterprise  or 
industr)'  or  group  of  enterprises  or 


industries.  Furthi-ri "■  !:.(-re  is  no 
evidence  to  indicate  that  EN  SIDES  A 
received  any  amount.s  ::.  ex  e^'       ^^t!at 
it  was  due;  or  that  it  i);iiBrwise 
benefitted  firom  spu^a.  treatment  by  the 
government. 

C.  Programs  Detennined  Not  To  Be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
m.anufacturers,  producers,  or  exporters 
in  Spain  of  certain  steel  products: 

1.  Long-Term  Loans  Provided  Under 
Decree  669/74 

2.  BQ  Exceptional  CrediU  (Two  Loans 
Prior  to  POD 

3.  Long-Term  Loans  From  INI  Under 
R.D.  878/81  (Repaid  Prior  to  POI) 

4.  Loan  Guarantees  Provided  Between 
1979-1982 

5.  Payment  for  Capacity  Qosures 

6.  Tax  Exemptions  Under  Royal  Decree 
612/82 

7.  Regional  Aid  Programs 

8.  EC  Programs 

a.  ECSC  Article  54  Interest  Rebates 

b.  Interest  Rebates  on  ECSC  Conversion 
Loans  Under  Article  56 

c.  ECSC  Redeployment  Aid 

d.  European  Investment  Bank  Loans  and 
Loan  Guarantees 

e.  New  Community  Instrument  Loans 

f.  ERDF  Aid 

9.  Elxport  Grants  From  the  Basque 
Government 

10.  Deferral  of  Social  Security  and  Other 
Tax  Obligations  Owed  to  the  Basque 
Government 

1 1 .  Deferral  of  Social  Security  and  Other 
Tax  Obligations  Owed  to  the  Navarre 
Govern  raent 

Interested  Party  Cominents 

The  following  are  country-specific 
comments  only  and  do  not  address 
those  issues  identified  as  general  issues, 
above.  In  addition,  see,  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Belgium  for  comments  relating  to 
European  Community  programs  only. 

Comment  1:  At  the  preliminary 
determinations,  we  foiuid  each  of  the 
reconversion  measures  for  the  steel 
industry  de  jure  specific  to  that 
industry.  At  verification,  officials 
pointed  out  that  law  27/84  (the  general 
reconversion  law)  appUed  to  all 
industries  in  reconversion,  not  just 
steel.  Under  this  law,  labor  and 
management  would  have  to  come  to  an 
agreement  and  present  a  plan  to  the 
GOS  before  reconversion  status  could  be 
obtained.  The  lav>  ;'st  i"'  d  >  s  not  specify 
which  industrif'S  wf;-t>  jauared  to  be  in 
reccnversi      Pe:i!;o:  *  ^s  argue  that  each 
of  the  raconvtirsion  measures  are  de  jure 
and  de  facto  specific  (see,  below). 
Respondent  argue  that  these  measures 


are  not  de  jure  or  de  facto  specific  as 
discussed  below. 

De  Jure:  Respondents  argue  that 
benefits  under  the  reconversion  program 
established  under  Law  60/78,  R.D.  878/ 
81,  the  1984  Council  of  Ministers 
Meeting,  and  the  1987  Delegated 
Commission  are  not  specific  because  the 
assistance  provided  to  steel  companies 
under  these  programs  was  available 
imder  Law  27/84  to  a  broad  spectrum  of 
Spanish  industries  suffering  from 
economic  crisis.  Therefore,  respondents 
effectively  argue  that  the  various 
assistance  measures  are  "integrally 
linked"  as  provided  for  in  section 
355.43fb){6)  of  the  Proposed 
Regulations. 

Petitioners  argue  that  Law  27/84  is 
not  the  appropriate  level  at  which  the 
Department  should  conduct  a  specificity 
analysis.  Petitioners  assert  that  Law  27/ 
84  merely  sets  forth  the  basic 
procedures  by  which  industries  may  be 
declared  to  be  in  reconversion  and  the 
parameters  for  the  provision  of 
assistance.  Furthermore,  petitioners 
assert  that  there  is  no  information  on  the 
record  linking  Law  27/84  to  the 
individual  assistance  packages  for  steel. 
Petitioners  point  out  that  for  the 
programs  to  be  integrally  linked  they 
must  be  finked  at  Inception  and 
reflective  of  a  government  policy  to  treat 
industries  equally.  See,  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Carbon  Steel  Wire  Rod  from 
Saudi  Arabia.  56  FR  48158  (September 
24, 1991)  (Saudi  Wire  Rod).  According 
to  petitioners,  neither  of  these 
conditions  are  present  in  the  instant 
case. 

Petitioners  further  assert  that  the 
measures  adopted  by  the  1984  Council 
of  Ministers  Meeting  and  the  1987 
Delegated  Commission  were  explicitly 
designed  to  further  the  reconversion 
process  of  the  integrated  steel 
companies.  While  petitioners 
acknowledge  that  the  Deferral  of  Social 
Security  and  Other  Treasury  Taxes  and 
the  Fund  for  Employment  Promotion 
programs  were  established  under  Law 
27/84,  they  argue  that  these  programs, 
as  they  apply  to  the  steel  industry,  were 
later  significantly  modified  by  the  1987 
Delegated  Commission. 

De  Facto:  Number  of  Users: 
Respondents  assert  that  Law  27/84 
extended  to  11  additional  industrial 
sectors  the  same  assistance  extended  to 
the  steel  sector,  and  that  these  12  sectors 
together  included  792  firms  and  over 
ten  percent  of  the  industrial  sector  work 
force. 

Dominant  Use  or  Disproportionality: 
Petitioners  argue  that:  (1)  The  steel 
industry  is  the  dominant  user  of 
assistance  (only  12  industrial  sectors  are 
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m  reconversion  and  the  steel  industry 
received  approximately  34  percent  of 
GOS  investment  in  the  12  sectors),  and 
(2j  the  steel  industry  received  a 
disproportionate  share  of  fha 
reconversion  benefits  (steel  made  up 
approximately  0  50  pen:ent  of  Spain's 
GNP  but  received  34  percent  of  :'?.*■• 
benefits). 

Respondent*  a.-gue  that  the  figure 
used  by  petitioners  [i.e..  that  34  percent 
of  GOS  investment  w^nt  to  the  steel 
sector)  is  incorrect  because  the  figure 
does  not  "represent  GO.S  investment  in 
the  sectors,  but  investments  made  by  the 
industnal  sectors.  "  Respondents  further 
argue  that  the  contribution  of  any 
industrial  sector  to  GN'P  is  irrelevant  for 
determining  v^hether  benefits  are 
disproportionate  because  'he 
reconversion  programs  allocate 
available  resources  based  upon  the 
needs  of  the  qualifving  sectors.  They 
assert  that  any  comparison  of  benefits 
received  under  the  reconversion 
programs  should  be  broader,  looking  at 
such  factors  as  financial  restructuring, 
worlt  force  reductions,  and  new 
investm.ents  required  in  order  to  carry 
out  the  restractunng  plans.  In  this 
regard,  the  steel  industry  accounted  for 
38  percent  of  the  total  work  force 
reduction  and  37  percent  of  the  total 
investments  made  by  sectors  in 
reconversion  Therefore,  it  is 
appropriate  that  the  steel  industry 
received  the  level  of  assistance  that  it 
did. 

DOC  Position:  We  continue  to  find 
each  of  the  reconversion  measures  for 
the  steel  industry  de  jure  specific  to  that 
industry  Of  the  reconversion  measures 
included  in  this  irivestigation,  three 
m.easures  (Law  60/78,  R.D  878/81,  and  . 
the  1984  Council  of  Ministers  decisions) 
were  enacted  prior  to  Law  27/84.  Only 
two  of  the  measures  (the  Fund  for 
Emploj-ment  Promotion  and  the  Deferral 
of  Social  Secunty  and  Other  Tax 
Obligations)  were  explicitly  discussed 
in  Law  27/84.  Moreover,  these  two 
measures  were  significantly  modified 
specifically  for  the  steel  industry  by  the 
1987  Delegated  Commission.  Therefore, 
each  of  the  reran  version  measures  being 
investigated  was  enacted  with  direct 
reference  to  the  integrated  steel 
industry. 

With  respect  to  the  question  of 
integral  linkage,  section  355.43(b)(6)  of 
the  Proposed  Regulations  states  that  "in 
determining  whether  programs  are 
integrally  hnked,  the  Secretary  will 
examine,  among  other  factors,  the 
administration  of  the  programs, 
evidence  of  a  government  policy  to  treat 
industries  equally,  the  purposes  of  the 
programs  as  stated  in  their  enabling 


legislation,  and  the  manner  of  funding 
the  programs." 

Wenotefirst  of  all.that  Law  60/78. 
R.D.  878/81,  and  the  1984  Council  of 
Ministers  programs  were  enacted  prior 
to  the  promulgation  of  l.aw  27/84  !see, 
Saudi  Wire  Rod)  As  rega.-ds  the  P'und 
for  Employment  Promotion  and  the 
Deferral  of  Social  Security  and  Other 
Tax  Obligations,  there  is  little 
information  on  the  re<,ord  Lhat  would 
allow  us  to  analyze  integral  linkage 
Indeed,  at  no  time  prior  to  the  filing  of 
case  briefs  did  respondents  even  argue 
or  submit  information  supporting  their 
contention  that  the  programs  are 
integrally  hnked.  In  fact,  respondents 
stated  in  their  questionnaire  responses 
lhat  the  reconversion  programs  were,  by 
law,  designed  specifically  for  the  steel 
industry. 

While  there  is  information  identifying 
other  industries  in  reconversion,  there  is 
no  information  regarding  the  types  and 
manner  of  assistance,  if  any,  that  such 
industries  received.  Therefore,  we  were 
unable  to  analyze  the  reconversion 
programs  in  terms  of  the 
aforementioned  factors.  Moreover,  as 
noted  above,  the  benefits  available 
under  Law  27/84  were  significantly 
modified  by  the  1987  Delegated 
Commission. 

For  these  reasons  we  continue  to  find 
the  reconversion  measxires  de  jure 
specific  to  the  steel  industry.  Bef:ause 
we  have  determined  that  speciificity 
exist  on  de/ure  grounds,  arguments 
concerning  de  facto  specificity  are 
rendered  moot.  Therefore,  we  have  not 
addressed  them. 

Comment  2:  Petitioners  argue  that  the 
G-4  electricity  tariff  is  both  dejure  and 
de  facto  specific  to  a  group  of 
industries.  They  assert  that  de  jure 
specificity  exists  as  a  result  of  the 
specific  eligibility  requirements  set  forth 
in  the  Ministry  of  Energy  s  Order.  In 
petitioners'  view,  these  requirements  are 
neither  neutral  nor  objective. 

Petitioners  also  contend  that  de  facto 
specificity  exists  because  only  three 
industries  use  the  G—4  electricity  rate 
and  these  industries  represent  a  discrete 
group  of  industries.  Moreover,  the  GOS 
exercises  considerable  discretion  m 
determining  the  actual  recipients  of  G- 
4  status.  For  example,  they  argue  that 
even  though  ENSIDESA  did  not  satisfy 
the  requirements  for  receipt  of  the  G-^ 
rate,  the  GOS  waived  these 
requirements  for  ENSIDES.A. 

Respondents  argue  that  the  G-4 
electricity  rate  is  available  to  ail 
consumers  of  electricity  that  meet  the 
established  power  input,  tension,  and 
usage  requirements.  Therefore,  the  rate 
is  not  specific  and  not  countervailable. 
Respondents  point  out  that  Spanish 


electric  rates  are  published  in  the 
Official  State  Bulletin  earJi  year  and 
consumers  of  electricity  are  charged  the 
rate  which  is  applicable  to  them,  based 
on  their  level  of  consumption. 
Respondents  also  point  out  lhat 
ENSII3ESA  does  not  receive  this  rate  for 
the  entire  company.  Only  the  two  plants 
which  meet  the  consum.ption 
requirements  are  billed  the  G-^  rate, 
while  the  rest  of  the  com.pany  is  billed 
sf'parately  at  a  higher  rate.  Also, 
rtispondents  contend  that  ENSIDES.\'s 
failure  to  meet  the  intensity  requirement 
is  through  no  fault  of  ENSiDESA's,  but 
rather  solely  due  to  the  fact  that  the 
looil  power  company  is  not  able  to 
supply  the  required  level  of  tension. 

DOC  Pcsiticn:  As  discussed  in  detail 
in  the  Programs  Determined  Not  to  be 
Countervailable  section  above,  we 
determine  that  the  electricity  rata  in 
Spain  does  not  provide  a 
countervailable  subsidy  because  the  rate 
charged  ENSIDESA  is  from  a  published, 
non-specific  rate  schedule  and  is  set 
solely  as  a  result  of  the  company's  level 
of  consumption.  Given  this,  we  do  not 
believe  that  the  limited  number  of 
customers  using  the  &-4  rate  renders  it 
specific. 

Comment  3:  Petitioners  assert  that  the 
G-4  rate  allegation  was  properly 
included  in  the  investigation  because 
tlie  Department  has  th'i  authority  to 
examine  any  practice  it  discovers  during 
the  course  of  an  inve'-tigation,  provided 
sufficient  time  remains  prior  to  the 
scheduled  date  for  the  final 
dtttjrm.ination. 

Respondents  claim  that  the 
allegations  with  respect  to  G-4  rates 
were  not  included  in  the  petition  and, 
therefore,  should  not  properly  be  subject 
to  investigation.  They  contend  that 
petitioners  did  not  amend  their  petition 
to  include  the  G-4  rate  within  the 
deadline  specified  by  19  CFR  355  .'il, 
and  the  Department  did  not  take  the 
necessary  steps  to  properly  initiate  an 
investig.ition  with  respect  to  the  alleged 
program.  Further,  respondents  argue 
tl,at  the  information  regarding  G-4  rates 
in  petitioners'  October  9,  1992 
submission  was  not  sufficient  to  warrant 
investigation  of  this  program. 
DOC  Position:  We  note  that  an 


allegation  of  electricity  discounts  to 
ENSIDESA  was  in  the  original  petition. 
and  was  included  as  a  program  under 
investigation  in  our  notice  of  initiation 
Furthermore,  information  regarding  the 
G-A  rate  was  submitted  by  petitioners 
m.ore  than  40  days  prior  to  the 
preliminary  determination,  in 
conformity  with  19  CFR  355.31  (c)(l](i) 
Comment  4:  Petitioners  argue  that  f^jr 
purposes  of  the  "Negative  Corporate 
Tax  '  program  and  INI/ENSIDESA 
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parGni-suhsidi.s-%  f:i.aih,„ii.g,  tht' 
D«partmer,'  sh;.  ..c  <Tjr;'iiiue  tu  treat  all 
funds  froiT.  [Ni  a'i  fi!:  ds  from  the  GOS. 
Despitp  the  fac  t  t.a'  LM  was  converted 
into  a  stale  hf>i'l:nw  •  n:i)par.\  in  1988. 
theGOS  ui"  matpiv  dh(  'des  the  amount 
of  GOS  funding  end  LNl  niert-iy  serves 
as  the  vehicle  for  disbursing  the  funds. 
Finally,  petitioners  contend  that  even 
when  a  government  holding  company 
has  actually  operated  without 
government  direction,  the  Department 
has  treated  the  funds  flowing  from  the 
holding  company  as  funds  from  the 
government,  see.  Final  Affirmative 
Countervailing  Duty  Determination: 
Brass  Sheet  end  Strip  from  France.  52 
PR  12..H   !.:2  {January  12,  1987)  (Brass 
Sheet). 

DOC  Position:  In  1941.  INI  was 
created  as  a  government  agency  for  the 
purposes  of  developing  an  industrial 
infrastructure  in  Spain.  In  1988. 
legislation  was  passed  which  officially 
changed  INI  from  a  government  agency 
to  en  autonomous  holding  company 
wholly-owned  by  the  GOS.  INI  is 
currently  devoted  to  managing  different 
companies  in  a  variety  of  different 
sectors.  Income  from  these  different 
companies  gives  INI  its  own  source  of 
funds.  As  discussed  above,  it  pays 
corporate  income  tax.  Also,  INI 
employees  are  no  longer  considered 
civil  servants.  Given  these  changes  in 
INI's  status,  we  do  not  agree  that  any 
monies  flowing  from  INI  to  ENSIDESA 
should  automatically  be  viewed  as 
L-ansfers  from  the  GOS. 

In  the  Brass  Sheet  investigation,  the 
holding  company  directly  received 
monies  from  the  Government  of  France 
and  at  the  same  time  was  providing 
equity  infusions  into  its  brass  sheet- 
producing  subsidiary.  In  this  case,  there 
is  no  evidence  indicating  that  the  GOS 
used  INI  as  a  means  of  channeling  funds 
to  ENSIDESA  arar  1988. 

C- ■mrr-.'^r.t  '  Petitioners  argue  that 
i.NSLDES.^  hp;.-'ars  to  receive  an 
unexpiainably  higher  "negative  tax" 
compensa'.on  from  INI  than  the  amount 
to  which  it  is  entitled.  They  contend 
that  the  ii.forr.a'.  r-  on  the  record  only 
reveals  w hat  LNSIIjESA  should  have 
received,  based  cr;  ,\a  ai  ■  ounting 
results,  and  the  GOb  s  explanation  for 
the  differentbs  L)«tvvetin  ENSlDESA's 
accounting  and  tax  recording  systems  is 
unsupported.  Petitioners  assert  that 
because  ENSIDESA  did  not  report  its 
1990  pre-tax  loss  as  recorded  in 
E.N'SIDESA's  tax  books  (and,  therefore, 
the  amount  was  not  verified),  it  is 
impossible  to  d'.^tect  with  any  certainty 
v^hether  or  not  ENSIDESA  received  an 
excessive  negative  tax  amount. 
Therefore,  thev  contend  that  this 


possible  excess  provid-^s  « 
countervailable benefit  tc  ENSIDESA. 

DOC  Position:  As  discussed  in  the 
Programs  Determined  Not  to  be 
Counterveilable  section  above,  we  find 
that  any  differences  between 
ENSlDESA's  accounting  results  and  its 
tax  results  can  be  explained  by  standard 
tax  and  accounting  principles  that  are 
employed  by  most,  if  not  all,  large 
companies  and  throughout  the  world. 
There  is  no  evidence  to  indicate  that 
ENSIDESA  received  any  amounts  in 
excess  of  what  it  was  due. 

Comment  6:  Petitioners  contend  that 
the  entire  amount  of  the  1984  equity 
infusion  (as  listed  in  ENSIDEbA's 
audited  1984  financial  statement) 
should  be  treated  as  an  equity  infusion 
in  1984.  According  to  petitioners,  the 
funds  provided  under  INI  Special 
Finance  Facility  in  1981  and  1982  were 
not  recorded  as  capital  contributions  in 
ENSlDESA's  1981  or  1982  audited 
financial  statements. 

Respondents  argue  that  the  1981  and 
1982  contributions  to  INI  Special 
Financing  (which  became  in  part  the 
1984  equity  infusion)  should  be  treated 
as  equity  provided  in  1981  and  1982 
They  assert  that  these  earlier  dates 
represent  when  the  bene^ts  were 
conveyed  to  ENSIDESA  and  when  this 
money  became  a  part  of  shareholders' 
equity. 

DOC  Position:  As  discussed  in  the 
Contributions  to  INI  Special  Finance 
section  above,  we  are  treating  these 
contributions  as  grants  in  the  years  ihey 
were  originally  received  because  at  the 
time  the  funds  were  received  by 
ENSIDESA.  INI  did  not  expect  any 
return  in  the  form  of  dividends  or 
capital  appreciation.  With  respect  to 
petitioners'  statement  that  these 
contributions  are  not  found  in 
ENSlDESA's  annual  reports,  we  note 
that  these  conLributions,  and  the  times 
they  were  received,  are  found  on  page 
2.5  of  ENSlDESA's  1983  audited  annual 
report  and  pages  33  and  35  of  its  1984 
audited  annual  report. 

Comment  7:  Petitioners  contend  that 
the  INI  one-year  financing  discovered 
during  verification  and  INI  short-term 
credit  accounts  should  be  countervailed 
by  the  Department.  Petitioners  state  that 
money  from  INI  is  effectively  money 
from  the  GOS,  and  ENSIDESA  was 
considered  uncreditworthy  at  the  time 
of  this  financing.  Thus,  the  Department 
must  find  the  financing  discovered  at 
verification  to  be  counterveilable. 
Petitioners  argue  further  that  since 
respondents  did  not  provide  the 
Department  with  adequate  information 
with  which  to  evaluate  this  program,  the 
Department  should  assume  as  BIA  that 
this  financing  was  interest-free. 


Respondents  argue  that  the 
information  concerning  interest  rates 
charged  for  what  they  refer  to  as  "short- 
term  financing"  from  INI  was  supplied 
in  respondents'  January  28, 1993 
submission.  Respondents  also  point  out 
that  petitioners  did  not  make  «  subsidy 
allegation  and,  therefore,  no 
investigation  was  initiated  with  respect 
to  this  financing. 

DOC  Position:  We  determine  that  this 
financing  is  not  countervailable  because 
there  is  no  indication  that  the  funds  are 
provided  through  any  steel-directed 
program,  but  are  rather  self-generated 
funds  used  for  normal  parent -subsidiary 
financing.  Moreover,  for  the  reasons 
discussed  in  response  to  Comment  4,  we 
are  not  automatically  treating  funds 
from  INI  to  ENSIDESA  as  government 
funds. 

Comment  8:  Petitioners  argue  that  one 
of  the  private  loans  reported  in  the 
questionnaire  responses  for  possible  use 
as  a  company-specific  benchmark  (2,500 
million  pesetas  issued  in  1991  from 
Banco  Exterior  de  Espana)  should  be 
countervailed  by  the  Department 
because  the  bank  was  effectively 
controlled  by  the  GOS  and  ENSIDESA 
was  clearly  uncreditworthy  at  this  time. 
According  to  p>etitioners,  sinr^ 
respondents  did  not  provide 
information  regarding  any  other  forms 
of  assistance  provided  by  the  GOS  to 
ENSIDESA.  the  Department  should  use 
BIA  in  calculating  the  benefits  to 
ENSIDESA. 

Respondents  argue  that  the  2,500 
million  peseta  loan  from  Banco  Exterior 
de  Espana  in  1991  had  terms  identical 
to  eight  other  commercial  loans  issued 
by  private  banks.  As  a  result  the 
Department  should  not  find  that  the 
loan  conveyed  a  countervailable  benefit. 

DOC  Position  Because  there  is  no 
allegation  from  petitioners  nor  evidence 
on  the  record  that  this  loan  was 
provided  at  the  direction  of  the 
government  or  with  funds  provided  by 
the  government  as  required  in  section 
355.44(b)(9)  of  the  Proposed 
Regulations,  we  are  not  countervailing 
this  loan.  In  addition,  we  declined  to 
investigate  these  types  of  loans  prior  to 
the  preliminary  determinations  for  the 
same  reason. 

Comment  9:  With  respect  to  the  July 
13, 1979  BQ  loan  for  3,250  million 
pesetas  provided  under  Law  60/78. 
petitioners  argue  that  the  apparent  grace 
period  on  the  payment  of  interest 
should  be  factored  into  the  calculation 
of  the  countervailable  benefit. 

DOC  Position:  As  stated  in  the  GOS. 
ENSIDESA,  and  commercial  bank 
verification  reports,  there  were  no  grace 
periods  for  repayment  of  interest  on  any 
loans  provided  to  ENSIDESA;  i.e.. 
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interest  accrued  consistently  on  the 
outstanding  balance  of  all  loans.  The 
"apparent  grace  period"  referred  to  by 
petitioners  is  a  typographical  error  in 
that  portion  of  the  response. 

Comment  10:  With  regard  to  the  BQ 
Exceptional  Credits  given  to  ENSfDESA 
under  R.D.  878/81.  petitioners  assert 
that,  despite  the  fact  that  this  luan  was 
discovered  at  verification  to  have  had 
variable  rates  after  1986.  the  same 
benchmark  should  be  used  throughout 
the  life  of  the  loan  to  determine 
ENSIDESA's  benefit.  Since  the 
Department's  preferred  benchmark  for  a 
government  variable  rate  loan  is  not  on 
the  record,  the  Department  should  use 
ihd  highest  long-term  fixed  mterest  rate 
available. 

DOC  Position  We  agree  with 
petitioners.  According  to  s*-tion 
355.44fbl(5]  of  the  Proposed 
Regulations,  the  preferred  alternative,  if 
a  maximum  long-term  vanabie  rate  is 
not  available,  is  a  ma-xirrium  long-term 
fixed  rate. 

Comment  U.  Petitioners  argue  that, 
because  the  Department  was  not  able  to 
verify  the  amounts  of  grants  provided  to 
decrease  financial  charges  for  1982  and 
1S83,  the  Department  should  not  accept 
the  amounts  reported  by  ENSIDESA  in 
its  questionnaire  response  Petitioners 
arRua  that  the  Department  should 
countervail  the  amounts  indicated  by 
petiticners  in  their  petition  for  these 
years. 

DOC  Position  We  disagree  with 
petitioners.  We  verified  that 
respondents  accura'e'v  reported  the 
amounts  they  receivecl  in  grants  to 
decrease  financial  charges  and  to 
compensate  for  losses  We  are  not 
required  to  venfy  every  fact  or  number 
submitted  in  the  questionnaire 
responses.  Merely  because  we  chose  not 
to  examine  baclcup  documentation  for 
these  years,  there  is  no  reason  to  believe 
that  tiiese  amounts  were  not  provided  in 
the  same  manner  as  those  figures  where 
backup  documentation  was  checked.  To 
the  contrary,  the  purpose  of  verification 
is  not  to  examine  source  documentation 
for  each  piece  of  information  provided, 
but  rather  to  confirm  the  completeness 
and  reliability  of  the  response  by  testing 
the  accuracy  of  a  sampling  if 
information. 

Comment  J 2  With  respect  to  the 
deferral  of  social  security  and  other  tax 
obligations,  petitioners  argue  that 
ENSIDESA  enjoys  the  general  benefits  of 
having  received  a  deferral  without 
having  to  pay.  Petitioners  also  argue  that 
since  the  Depart.ment  treated  this 
deferral  as  interest-free  long-term  loans 
in  Its  preliminary  determmations,  the 
Department  should  continue  to  rely 
upon  the  interest  rate  benchmark  used 


in  the  preliminary  determinations  to 
calculate  the  countervailabie  benefit. 
Petitioners  assert  that  there  is  no 
verified  information  on  the  record 
supporting  the  use  of  10  percent  as  the 
benchmark  for  a  loan  agreed  upon  in 
1988,  Petiticners  state  that  Treasur>' 
Debt  should  be  treated  in  the  same 
manner. 

Respondents  ar^e  that  the 
Department's  verification  established 
that  the  Spanish  Social  Security 
Administration  cannot  charge  interest 
on  unpaid  debt  until  a  deferral  is 
requested.  Therefire,  according  to 
respondents,  the  1987  Delegated 
Commission  did  not  give  ENSIDESA 
preferential  treatment  be^^ause  interest 
payments  on  unpaid  obligations  do  not 
nave  to  be  paid  by  companies  that  have 
not  requested  a  deferral. 

In  addition,  respondents  argue  lh.it  if 
a  subsidy  is  determined  to  exist,  the 
Department  should  use  a  benchmark 
interest  rate  of  10  percent  to  calculate 
the  benefit  under  this  program  since  a 
10  percent  penalty  is  applied  when  a 
deferral  is  requested.  Respondents  assert 
that  the  deferral  system  is  not  the  same 
as  providing  a  loan  to  a  company.  These 
are  taxes  due  from  ENSIDESA,  they  are 
not  loans  provided  to  ENSIDESA. 

DOC  Position:  We  agree  with 
petitioners  insofar  as  vie  determine  that 
ENSIDESA  benefitted  from  not  having 
to  pay  interest  on  its  deferred  taxes. 
While  it  may  be  true  that  other 
companies,  which  did  not  request  a 
deferral,  are  not  charged  interest,  such 
companies  would  eventually  be  subject 
to  liquidation  in  older  to  collect  the 
unpaid  debts  (see.  pages  20  and  22  of 
the  Government  Verification  Report). 
On  the  other  hand.  ENSIDESA 
requested  a  deferral  (so  as  to  avoid 
possible  liquidation)  and  was  then 
relieved  of  the  interest  penalty  applied 
to  all  other  companies  in  similar 
situations. 

However,  we  agree  with  respondents 
regarding  the  benchmark  interest 
penalty  that  should  be  used  to  calculate 
the  benefit  received  by  ENSIDESA. 
Instead  of  calculating  Lhe  benefit  using 
our  standard  long-term  loan 
methodology,  as  we  did  in  the 
preliminary  determinations,  we  now 
determine  that  it  is  appropriate  to  apply 
the  10  percent  penalty  as  this  measures 
what  ENSIDESA  would  otherwise  have 
to  pay  in  conjunction  with  a  ta.x 
deferral.  As  we  are  only  concerned  with 
1991  and  are  uncertain  as  to  when 
ENSIDESA  will  pay  off  its  debt,  we  have 
applied  the  10  percent  penalty  in  1991 
to  derive  the  countervailabie  benefit  for 
the  POI.  This  is  the  manner  in  which 
the  social  security  authority  calculates 


interest  for  all  companies  in  similar 
circumstai.ces. 

Comment  13:  Petitioners  argue  that 
the  Department  should  continue  to  use 
the  uncreditworthy  discount  rate  for 
allocating  grants  and  equity  inhisions 
over  time,  They  argue  that  the 
Department  has  utilized  and  recognized 
risk  measurement  in  its  analysis  of  a 
firm's  weighted  average  cost  of  capita!, 
whether  equi'y-  or  debt-based,  since 
1984.  Petitioners  assert  that  the 
underlying  premise  regarding 
opportunity  costs  remain  valid,  see. 
Final  Affirmative  Countervailing  Duty 
D'-termination;  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina.  49 
FR  18006.  18017  (April  26.  1984). 

Respondents  argue  that  the 
LHjpartment  was  incorrect  in  using  the 
uncreditworthy  discount  rate  to  allocate 
the  benefits  from  grants  and  equity 
infusions  over  time.  They  argue  Lhat 
under  section  355.48(b)12)  of  the 
Proposed  Regulations,  the  preferred 
discount  rate  in  the  calculation  of  grants 
and  appropriate  equity  infusions  when 
the  company's  cost  of  debt  is 
unavailable,  is  the  "average  cost  of  long- 
term  debt  in  the  country  in  question." 
Respondents  contend  that  there  is  no 
provision  in  this  section  for  a  risk 
premium.  The  risk  premium,  according 
to  respondents,  is  provided  for  in 
section  35.T,44rbllt!iiv)  of  the  Proposed 
Regulations,  but  only  applies  to 
constructing  a  benchmark  rate  for 
detenr.ining  the  benefits  from,  a  long- 
term  gcvemment  loan.  Respondents 
argue  that  in  its  final  determinations, 
the  Department  should  u.se  the  averp^e 
cost  of  long-term  fixed  rate  debt  aS  the 
discount  rate  in  allocating  the  benefits 
conveved  by  grants  and  equity  infusions 
over  time  as  provided  for  in  section 
355.49(b)(2)(ii)  of  the  Proposed 
Regulations. 

DOC  Position:  We  have  continued  to 
use  an  "uncreditworthy"  discount  rate 
to  allocate  benefits  received  in  years 
when  the  company  was  found 
uncreditworthy  Although  respondents 
are  correct  that  our  Proposed 
Regulations  do  not  provide  for 
uncreditworthy  discount  rates,  we 
believe  that  their  use  is  consistent  with 
oi'r  methodoingy. 

In  allocating  benefits  over  tim.e,  we 
attempt  to  create  a  stream  of  benefits  in 
such  a  way  that  the  company  in 
question  would  be  indifferent  between: 
(11  Receiving  the  benefit  in  a  lump  sum. 
and  (2)  receiving  a  series  of  payments 
ovgr  the  allocation  period.  The  use  of  a 
company-specific  discount  rate  is  what 
guarantees  that  we  will  achieve 
indifference.  This  is  because  a 
company-specific  rate  reflects  the 
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company's  own  t;nie  preference  for 
money. 

Because  company-'^pecific  rates 
should  be  used  to  aiiocate  benefits  over 
time,  it  would  be  incorrect  to  rely  on  a 
creditworthy  disriDunt  rate  (as  the 
Proposed  Regulations  would  have  us 
do)  for  a  company  whici  has  been 
found  to  be  un  credit  worth  v.  If  we  did 
so,  we  would  be  understating  the  iM^nrjfit 
stream  that  would  make  the  recipient 
indifferent  between  rujrviT.t  and  future 
values. 

Comment  14  ReNpcnJents  ar^ue  that 
since  20.09,5,952  O&o  pesetas  of  the  1984 
23.450,000.000  peseta  grant  for 
compensating  losses  was  converted  into 
share  capital  m  1984  and  the  rest 
remained  as  1983  P^H  Special  Finance, 
the  Department  can  caiculatt-  the  benefit 
as  either  (1)  the  total  amount  given  for 
co.Tipensating  losses  or  {2!  separately  as 
1983  INI  Special  Finance  and  as  a 
portion  of  the  1984  equity  ln^asion.  To 
do  otherwise  would  be  to  double-count 
the  subsidy  in  question. 

In  addition,  respondents  argue  that 
ENSIDESA's  total  sales  figure  should  he 
increased  by  4,062  million  pesetas  to 
account  for  residuals  {/  e  .  scrap  metai; 

DOC  Position  We  agree  with 
respondents  on  both  points.  Therefore 
we  have  included  the  23,4,50.000.000 
peseta  grant  in  our  calculation  of 
benefits  with  respect  to  Dn'I  Spec-iai 
Finance  and  not  as  a  grant  to  de<:reast' 
financial  charges  or  to  com.pensate  for 
losses.  In  addition,  we  incjeased 
ENSIDESA's  denominator  to  account  for 
residuals. 

Comment  75.  Petitioners  argue  ttiut 
the  Department  should  reiect 
ENSIDESA's  request  that  the  ECSC 
Article  54  loans  be  tied  to  specific 
projects.  Instead,  the  Department  should 
countervail  the  full  benefit  of  the  loan 
in  accordance  witri  the  approach  it  took 
in  the  nreliminarv  determinations 

DOC  Position.  We  agree  with 
petitioners.  None  of  the  information 
supplied  in  the  response  with  respect  to 
whether  Article  54  loans  could  be  Med 
to  specific  projects  could  be  verified  by 
the  Department.  Furthermore, 
respondents  have  not  offered  any 
additional  explanation  as  to  why  wt^ 
should  tie  these  loans  to  particular 
projects. 

Verification 

In  accordance  with  soction  r/Pfb)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examining  relevant  accounting 
records,  and  examining  onginal  source 
documents.  Our  verification  results  arfi 


outlined  m  det-iil  ;n  'he  puLui:,  vfirsi;;-'  % 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce 
Building)." 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 

suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Spain  which 
were  entered,  or  wilhdrav^Ti  from 
V,  arehouse,  for  consumption  on  or  after 
December  7, 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Rr-i^i.sfer 
These  final  countervailing  d^; . 
determinations  were  aligned  with  the 
final  antidumping  dutv  determinations 
on  certain  steel  prod  «  is  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
CATT  Subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
dpterminations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merr;handise  entered  on  or  after  April  6. 
1993,  but  to  continue  the  suspension  of 
liquidation  for  all  entries,  or 
withdrawals  from  warehouse,  for 
consumption  of  the  subject  merchandisi- 
♦entered  between  Det;ember  7,  1992,  and 
Ap.-il  6.  1993  We  will  reinstate 
suspension  of  liquidation  under  section 
703 id)  of  the  Art,  if  the  International 
Trade  ComniLssion  (ITC)  issues  a  final 
fifHrmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
tounter\  ruling  duties  for  such  entries  of 
niert^handise  in  the  amounts  indicated 
below. 

Certain  cold-rolled  carbon  steel  flat  products 
Country-wide  Ad  Valorem  Rate — 36.86 
Percent 
Certain  cut-to-length  carbon  steel  plate 
Country-wide  Ad  Valorem  Rate — 36.86 
Percent 

ITC  Notification 

In  accordance  with  section  705(d)  of 
■he  .^ct,  we  will  notify  the  ITC  of  our 

determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonpnvileged  and  nonproprietary 
information  relating  to  this 
investigation  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 


Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervaiUng 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  Spain. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  Section  705(d)  of  the  Act 
(19  U.S.C.  1671d(d)  and  19  CFR 
355.20(a)(4)). 

Dated:  June  21, 1993. 
Joseph  A.  SpeUini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  93-15638  Filed  7-8-93;  8:45  am] 
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DetermnaiiO 
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■:,  Duty 

P'odjc's 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce 
EFFECTIVE  DATE:  July  9,  1993. 

FOR  fL-5"'HFq   !^,r.jF)M*-.ON  COKTACT: 

Ajinika  L.  (j  Hara  or  btepnanie  L.  Hager, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4198  or  482-5055, 
rfi<;p*>rtivplv 

Hnai  IJetennjnalions 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Sweden  of 
certain  steel  products. 

For  Information  on  the  estimated  net 
subsidy,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 
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Case  History 

Since  'he  publication  of  the 
preliminary  dettirminations  in  the 
FedermJ  Regi«ler,  5'  FT?  57793 
!E)ecember  7,  1992),  the  following 
events  have  occi^rred. 

On  December  9,  !9<?2  and  January  21. 
1993.  we  issued  suppleniental 
questionnaires  to  the  GoveniriMnt  of 
Sweden  (GOS)  and  SSAB  Svensk'  Sta! 
Afctiebolag  [SSABJ.  the  oriiy  producer  of 
the  products  covered  by  these 
investigations  On  January  5  and 
!ariuary  29,  1993,  we  received  respwnses 
to  our  questionnaires. 

We  conducted  verification  between 
Febnierv'  1  and  5,  1993  On  March  8. 
1993  we  published  m  the  Federal 
Register  a  noti  :e  postponing  the  final 
determinations  in  these  investigations 
m  accordance  with  the  postponement  of 
the  final  determinations  in  the 
companion  ant'.dumping  duty 
investigations  (58  FR  1293.5).  On  April 
6.  1993,  we  terminated  the  suspension 
of  liquidation  of  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn  for 
consumption,  on  or  after  that  date  (see 
the  Suspension  of  Liquidation  section, 
bp !  0  w ) 

The  parties  submitted  case  and 
r«buttal  bnefs  on  April  2  and  7,  1993. 
respectively  A  public  hearing  was  held 
en  Apn!  9,  1993   3.-;t.fs  and  rebuttal 
bnefs  on  the  general  issjhs  m  these 
investigations  were  submitted  by  the 
parties  on  Apr.l  28  and  May  3.  1993, 
respectively.  A  public  hearing  on 
general  issues  was  held  on  May  5  and 
fi, 1993 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  certain  steel  products, 
constitute  two  separate  "classes  or 
kinds"  of  merchandise;  certain 
corrosion-resistant  carbon  steel  flat 
produds  a;id  certain  cut  to- length 
c3rbon  steel  pla'p  (see  the  Scope 
Appendix  to  the  Final  Affimiative 
Cour.t9rva,i;ng  Ehi'y  Dtffirmination: 
Cefain  S*eei  Produ<:ts  .^om  Austria. 
wh:ch  is  p^biishni  concurrently  with 
this  Fetlerai  Register  notice). 

Injury-  T.^'st 

Because  Swedin  is  a  "country  under 
the  Agreem.ent"  Within  the  meaning  of 
section  70U'b)  of  tiae  Act.  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  certain  steel  products  from  Sweden 
materially  injure,  or  threaten  material 
mjury  to,  a  US,  indusL^r',  On  August  21, 
1992,  the  rrC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  In  the  United  States  are  being 
materially  injured  or  threatened  with 


material  injury  by  .^ja^on  of  imports 
from  Sweden  of  the  subtect  merchandise 
(5:'  FR  38064). 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  snd  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  general  in  n^t^re  These 
included: 

•  Allocation  issues; 

•  Denominator  issues; 

•  Equity  issues; 

•  Prepension  program  issues; 

•  Privatization  issues;  and 

•  Restructuring  issues. 

The  comments  submitted  by  the 
interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs  as  well  as  the 
country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issut^s 
Appendix  which  is  attached  to  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  which  is  pubhshed 
concurrently  with  this  notice. 

Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification,  and  comments  by  the 
interested  parties,  we  determine  the 
following: 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsidies  (the  per.od  of 
investigation  (POI))  is  calendar  year 
1991,  which  corresponds  to  SSAB's 
fiscal  year. 

Equityworthiness 

Petitioners  have  alleged  that  SS-AB 
was  unequity worthy  in  the  years  the 
company  received  equity  infusions  from 
the  GOS  (i.e.,  1978  and  1981}  and  that 
the  equity  infusions,  therefore,  are 
inconsistent  with  commercial 
considerations.  In  Final  Affirmative 
Countervailing  Duty  Deternnnation: 
Cartxjn  Steel  from  Sweden,  50  FR  33375 
(August  19,  1985)  (the  investigation  of 
Carbon  Steel  from  Sweden),  we 
determined  that  SS.AB  was 
unequityworthy  in  1978  and  1981  The 
respondent  has  not  contested  this 
determination  and  has  not  submitted 
any  information  on  the  record  of  these 
investigations  which  would  lead  us  to 
reconsider  our  previous 
unequityworthiness  determination. 
Therefore,  we  determine  that  SSAB  was 
unequityworthy  in  1978  and  1981. 


Discount  Rates 

Unless  otherwise  noted,  we  have 
used,  as  the  discount  rate  for  allocating 
benefits  over  time,  SSAB's  company- 
specific  interest  rate  on  fixed-rate  long- 
term  loans. 

Denominator 

All  subsidies  received  by  SS.*vB  were 
domestic  subsidies.  We  have,  therefore. 
used  SS.AB's  tdtgl  sales  as  the 
denominator  when  calculating  the  ad 
valortm  rate  fir  each  program  e.xrept  f;>r 
the  K].\  grant  and  the  outstanding 
rficonstruftinn  loans.  P.e^au.'^e  these  two 
programs  are  directly  related  to 
productive  activities,  we  subtracted  the 
value  of  services  sold  from  SS.*lB's  total 
sales  when  calculating  the  ad  valorem 
benefit  from  th-^se  progrims.  This  is 
consistent  with  the  methodology 
outlined  in  the  Denominator  section  of 
the  General  Issues  Appendix. 

Privatization 

SSAB  was  partially  privatized  on  twt) 
occasions.  The  first  pa.tial  privatization 
took  place  in  1987  when  the  GOS, 

which  by  then  had  become  the  sole 
owner  of  SS.\B.  sold  one-third  of  its 
shares  m  the  company  to  a  conso.'tium 
of  six  institutional  investors.  A  second 
partial  priv:itiiL<'>tion  followpd  in  1989 
when  the  CiOS  and  the  institiitional 
investors  sold  part  of  their 
shareholdings  in  a  public  offer.  SLoiiiv 
afterwards,  SSAB's  shart's  were 
inlroduced  on  the  stock  exchange.  In  the 
POI,  the  GOS  owned  47  8  percent  of  the 
share  capital,  but  due  to  a  difference  in 
voting  power  btitween  different  classes 
of  shares.  60  4  percent  of  the  votes  were 
under  government  control. 

In  these  final  determinations,  we  have 
decided  that  a  portion  of  the  price  paid 
for  a  formerly  gove'mment-owned 
company  represent.^  partial  repayment 
of  prior  subsidies.  We  calculated"  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies  We  then  reduced  the  benefit 
streams  for  each  program  by  the  ratio  of 
the  repayment  amount  to  the  not  present 
value  of  all  remaining  btmefits  at  the 
time  of  privatization.  A  further 
explanation  of  tlie  Department's 
determination  on  privatization  and 
these  calculations  r^n  be  found  in  the 
Privatization  section  of  the  tieneral 
Issues  Appendix.  The  subsidies 
allof;ated  to  the  POI  for  SSAB  reflect 
(where  appropriate)  the  application  of 
the  privatization  methodology. 

Spin-offs 

In  these  final  determinations,  wo  have 
also  decided  that  a  portion  of  the  price 
paid  when  a  "productive  unit"  is  sold 
is  allocable  to  the  value  of  subsidies 


Federal  Register  /  Vol.  58,  No,  130  /  Friday,  lulv  9.  1993   '  Notices 


37387 


valorem 


re<.eived  In  prior  years  by  the  seller  of 
the  "productive  unit  "  The  .subsidies 
allocated  to  the  POI  have  been  reduced 
(whers  apprcpriatcj  as  dsRcnbed  abo\'9, 
but  adjusted  by  the  asset  value  of  the 
'■productive  unit  "  For  a  farther 
explanation  of  the  Department's 
determination  regarding  "spin-offs"  and 
these  calculations,  see  the  Restructuring 
sertion  of  the  Gflneral  Issues  Appendix. 
The  subsidies  allocated  to  the  POI  for 
SSAB  reflect  (where  appropriate)  the 
application  of  the  spin-off  methodologv 

Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 

under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodoiogy.  We  first 
calculated  the  ad  valorem  benefit  for 
each  program  received  by  SSAB  and. 
where  appropriate,  reduced  the  benefit 
to  take  into  account  spin-offs  and  the 
two  partial  pnvatizdtions,  a.s  described 
above  The  benefits  for  all  programs 
were  then  summed  to  arrive  at  SSAB's 
total  subsidy  rate,  which,  because  SSAB 
IS  tlie  only  respondent  company  m  these 
investigations,  equals  the  country-wide 
rale  In  this  case,  this  subsidy  rate  is  the 
same  for  both  classes  or  kinds  of 
merchandise. 

A.  Programs  Determined  To  Be 

Counten-alabh 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Sweden  of  certain  steel 
products  under  the  following  programs: 

1   Equity  Infusions 

SSAB  was  formed  in  1978  as  a  joint 
venture  bttween  two  private  companies. 
Granges  AB  (Granges)  and  Stora 
Kopparbergs  Bergslags  AB  (Stora);  a 
slate-owned  steel  company,  Norrbottens 
Jarnveik  (NJA);  and  the  Swedish 
government.  At  SSAB's  formation. 
Granges,  Stora  and  NJA  each 
contributed  700  million  Swedish  Kronor 
(MSEK)  in  ph\  sicai  assets  to  the  joint 
venture,  while  the  GOS  contributed  the 
same  amount  in  cash. 

Before  the  formation  of  the  joint 
venture,  outside  appraisers  evaluated 
the  assets  of  Granges,  Stora,  and  NJA 
and  concluded  that  they  were  of 
approximately  equal  value.  After 
negotiations  between  the  parties,  the 
value  of  their  respective  assets  was  set 
at  700  MSEK.  In  return  for  their 
contributions.  Granges  and  Stora  each 
received  25  percent  of  the  shares  in 
SS.AB  with  corresponding  voting  rights. 
The  GOS  received  50  percent  of  the 
shares  in  return  for  a  total  equity 
inhision  of  1,400  MSEK  [i.e.,  700  MSEK 
in  cash  and  700  MSEK  in  NJA  assets). 


hi  1981,  the  GOS  prtjvided  SS.AE  v^ch 
575  MSEK  in  cash  and  converted  5.5C 
MSEK  worth  of  structural  lc»ris  into 
oquity.  In  return  for  this  total  equity 
infusion  of  1,125  MSEK,  the  GOS 
received  75  percent  of  a  new  share 
issue 

Also  m  1981,  Granges  paid  ,375  MSEK 
m  cash  in  return  for  the  remaining  25 
percent  of  the  new  share  issiie 
Howe\'er.  in  ;.;,rder  to  indiK.e  (',r;i:;wes  ' 
participate  m  the  new  issue,  i^ie  G^JS 
agreed  to  purcliase  all  Granges'  shares  in 
SSAB  for87S  MSEK  in  lc-^1. 

BeMuse  of  tins  arrariKi-Cient,  we 
determined  m  C-ertair;  ui-con  Steel 
Products  from  SweOec.  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  54  PR  31714  (August  1. 1989) 
(the  1985  review  of  Carbon  Steel  from 
Sweden)  that  the  375  MSEK  paid  by 
Granges  was  an  equity  infusion 
provided  indirectly  by  the  GOS  (through 
Granges)  specifically  to  SSAB. 
Therefore,  we  added  the  375  MSEK  to 
the  1,125  MSEK  provided  directly  to 
SSAB  in  1981.  We  thus  arrived  at  1,500 
MSEK  as  the  total  amount  of  equity 
infusions  received  by  SSi\B  in  1981. 

Since  the  equity  infusions  were 
provided  only  to  SSAB,  we  determine 
the  benefit  to  be  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Therefore,  the 
equity  infusions  are  countervailable  to 
the  extent  they  were  provided  on  terms 
inconsistent  with  commercial 
considerations. 

As  stated  above,  we  determine  that 
SSAB  was  unequityworthy  in  both  1978 
and  1981.  The  equity  infusions  received 
in  those  years  are,  therefore, 
countervailable. 

In  accordance  with  the  Equity  section 
of  the  General  Issues  Appendix,  we 
treated  the  equity  infusions  as  grants. 
We  calculated  the  benefit  using  our 
grant  methodology,  which  is  described 
in  the  Allocation  section  of  the  General 
Issues  Appendix.  On  this  basis,  we 
determine  the  estimated  net  subsidy 
from  these  equity  infusions  during  the 
POI  to  be  1.56  percent  ad  valorem  for 
all  manufacturers,  producers,  and 
exporters  in  Sweden  of  the  subject 
merchandise. 

2.  The  NJA  Grant 

In  connection  with  the  formation  of 
SSAB  in  1978,  the  GOS  provided  NJA 
with  a  grant  of  530  MSEK,  which  we 
determined  in  the  investigation  of 
Carbon  Steel  from  Sweden  to  be 
compensation  to  NJA  for  having  sold  its 
assets  to  SSAB  below  value.  We  arrived 
at  this  determination  because  the  value 
of  NJA's  assets  was  higher  than  their 
negotiated  price  of  700  MSEK  and,  also, 
because  the  transfer  was  conditioned 


cuntriuutiun  from  UiC  UOb.  We 
determined  that  the  GOS  assumed  the 
cost  of  acquiring  the  assets  on  behalf  of 
SSAB  and  that  the  GOS's  payment  to 
NJA,  therefore,  conferred  e 
countervailable  benefit  upon  S5.AB.  The 
U.S.  Court  of  International  Trade  (CITl 
later  upheld  the  Department's  decision 
to  countervail  the  payment  to  NJA  as  a 
..rant  to  SSAB  (see  SSAB  Svenskt  Stool 
AB  V.  United  States,  764  F.  Supp.  650. 
656-57  {OT  1991)). 

Nothing  on  the  record  of  these 
investigations  would  lead  us  to  change 
our  earlier  determination.  Because  the 
GOS  paid  NJA  for  a  portion  of  the  value 
of  NJA's  assets  transferred  to  SSAB,  we 
determine  that  SSAB  indirectly  received 
a  grant  in  the  amount  of  530  MSEK. 
Since  this  assistance  was  provided  only 
to  SSAB,  we  determine  the  benefit  to  be 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  The  NJA  grant  is,  therefore, 
countervailable.  We  calculated  the 
benefit  using  the  grant  methodology 
outlined  in  the  Allocation  section  of  the 
General  Issues  Appendix.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
of  the  NJA  grant  during  the  POI  to  be 
0.24  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise, 

3.  TGOJ  Railway  Grant 

The  book  value  of  the  assets  that 
Granges  contributed  at  SSAB's 
formation  in  1978  also  exceeded  the 
assets'  negotiated  value  of  700  MSEK. 
Because  the  resulting  book  loss  would 
have  brought  Granges  to  near 
bankruptcy,  it  was  decided  that 
Granges'  TGOJ  railway  was  to  be 
transferred  to  SSAB  in  a  separate 
transaction.  As  payment  for  TGOJ. 
Granges  received  343.3  MSEK  fi-om  the 
GOS.  The  payment  was  effectuated 
through  a  promissory  note  issued  by  the 
GOS  to  SSAB,  which  turned  it  over  to 
Granges  so  that  all  payments  were  made 
directly  from  the  COS  to  Granges. 

In  Carbon  Steel  from  Sweden,  we 
determined  that  the  GOS's  payment  to 
Granges  conferred  a  countervailable 
benefit  on  SSAB  because  it  relieved 
SSAB  of  a  debt  that  the  company 
otherwise  would  have  incurred.  Nothing 
on  the  record  of  these  investigations 
would  lead  us  to  change  our  earlier 
determination. 

Since  the  TGOJ  grant  was  provided 
only  to  SSAB,  we  determine  the  benefit 
to  be  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  The  TGOJ  grant  is,  therefore, 
countervailable.  We  calculated  the 
benefit  using  the  grant  methodology 
outlined  in  Uie  Allocation  section  of  the 
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General  Issues  Appendix.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
of  the  TGOI  grant  during  the  POI  to  be ' 
0  15  percent  ad  valorem  for  all 
manufacturers,  pr'?ducers,  and  exporters 
m  Sweden  of  the  subject  merch  oidise. 

4  Structural  Loans 

SSAB  ha.s  received  thrw  25-y'dj- 
struttijTBj  loans  from  the  COS  fir 
investment  purposes  The  ioens  were 
disbursed  to  SSAB  in  instaiimea'.s 
between  1978  and  1933.  One  loan  was 
paraallv  converted  to  e<^uity  in  14fll 
{see  section  .A,!,  above),  Howev    r, 
portions  of  ail  thrve  io.-.ns  v^dr»? 
outstdnding  in  the  POI. 

All  lhr«e  structural  loans  were 
interest-free  for  three  y«ars  aft^r 
d:  ibursement.  Theryatter.  or.e  loan 
mcurred  interest  at  a  fixed  rate  of  five 
percent  per  annum  while  the  other  two 
loiiT.s  incurred  interest  at  a  rate  which 
IS  recilrulated  every  Pve  years 
Pursuant  to  the  loan  terms,  the  variable 
ir;:ert*st  rate  on  thesa  two  ioans  is  set  as 
the  rate  of  lon^-'wrm  i^ovemment  bonds 
phiS  a  marj^in  of  0  25  perrrunt.  For  all 
strjcturaJ  loans,  no  principal  payments 
a.-e  made  in  the  first  five  years  of  the 
loan  Therea**ver,  the  p'-incipai  is  repaid 
in  20  equal  instaHrr.ents. 

Because  the  structu-^a!  loans  were 
provided  specifi.';al!v  to  SSAB,  we 
determine  the  bt^nefit  to  be  hmited  to  a 
specific  enterprise  cr  industry  or  group 
of  enterpr.ses  or  industries.  Therefore, 
txie  strv^ctoral  Iiians  are  countervailable 
to  the  extent  ihey  were  provided  on 
terras  inconsistent  witii  commercial 
considerations.  Comparing  the  interest 
rates  charged  on  the  str"ai:tural  loans  to 
SS.AB's  compdny-sp.«:if.c  long-term 
b«:n-:hmark  inte.'est  rates,  we  found  that 
aii  three  loans  were  provided  at  interest 
rates  b«^icw  our  btinchmark.  Therefore, 
we  de'r..-mir.e  that  aii  three  structural 
loans  are  countervailable. 

To  ralculate  the  benefit  frtim  the 
fixed-rate  strudur-ii  loan,  we  employed 
our  normal  long-term  loan  methodology 
as  described  in  section  355  49(^-){l)  of 
the  Department's  Proposed  Regulations. 
(See  Countervailing  Duties;  .Notice  of 
Proposed  Rulemaking  and  Request  for 
P-ubiic  Comments,  54  FK  23366  (May  31, 
1^89)  [Proposed  Resulations)  ) 

To  caiculate  the  benefits  from  the 
variable-rate  loans,  wo  used  our 
variable- rate  long-term  loan 
methodology  as  descTibed  in  section 
355  49<d)(l)  of  our  Proposed 
Regulatior^s.  Thus,  we  first  calculated 
Lne  difference  between  what  SS.AB  paid 
in  interest  on  these  loans  during  the  POI 
and  what  SSAB  would  have  paid  du.Mig 
the  POI.  bad  the  loans  been  provided  on 
normal  commer«,ial  tcrm.s  VVe  then 


divided  the  resulting  difference  by 
.SSAB's  total  sales  ;n  the  POI. 

On  this  basis,  we  determi.ne  the 
estimated  n-at  subsidy  of  both  fixed-rate 
and  vanab'e-rate  structural  loans  during 
the  POI  to  be  0.37  pen;ent  ad  vrJorem 
for  all  manufacturers,  producers,  and 
exporters  m  Sweden  of  the  subject 
merchandise. 

5.  Reconstruction  Loans 

SSAB  has  received  several  long-term 
reconstruction  loans  from  the  COS  for 
loss  coverage,  investment,  and 
employment  prom.otion  purposes.  The 
loans  were  interest-free  for  tiiree  years 
after  disbursement,  after  which  a  tlxed 
Interest  is  charged.  Pxirsuant  to  the  loan 
terms,  half  of  the  principal  may  be 
written  off  two  years  after  disbursement 
of  the  loan.  The  loan  terms  also 
stipulate  that  the  remaining  pnncipal 
and  all  accrued,  unpaid  interest  may  be 
forgiven  nine  years  after  disbu.-sement. 
However,  according  to  the  loan  tenns, 
SSAB  must  raaJta  repayments  on  the 
loans  in  those  years  the  company 
declares  a  dividend. 

a.  Outstanding  reconstrvction  loans. 
Only  two  of  SSAB's  reconstruction 
loans  showed  outstanding  balances 
during  the  POI  (the  others  had  been 
forgiven:  s«e  below),  liecau.se  the  loans 
were  provided  s{>ecifically  to  SSAB.  we 
determine  the  benefit  to  be  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Therofurn. 
the  outstanding  reconstruction  loa:is  arM 
countervailable  to  the  extent  Lhey  were 
provided  on  terms  inconsistent  w;th 
commercial  considerations.  C^jm paring 
the  fixed  interest  rates  charged  on  these 
two  loans  (9.5  and  11.5  percent, 
respectively)  to  SSAB's  company- 
specific  long-term  benchmark  interest 
rate,  we  found  that  both  loans  were 
provided  at  interest  rates  below  our 
benchmark.  Therefore,  we  determine 
that  both  outstanding  reconstruction 
loans  are  countervailable. 

Because  of  the  condition  linliing 
repayment  of  the  reconstruction  loans  to 
dividends,  we  have  treated  the  loans  as 
contingent  liabilities  (see  the  £7u/fy 
section  of  the  General  Issues  Appendix). 
Our  methodology  for  calculating  the 
benefit  of  these  loans  is  similar  to  the 
one  used  for  the  variable-rate  stmclural 
loans  described  in  section  A  4,  above. 
i.e.,  we  compared  the  difference 
between  what  SSAB  paid  in  interest  on 
these  loans  during  the  POI  with  what 
SSAB  would  have  paid  during  the  POI, 
had  the  loans  been  provided  on  normal 
commercial  terms.  We  divided  the 
resulting  difference  by  S.S.A.B's  total 
sales  in  the  POI,  reduced  by  the  value 
of  services  sold,  as  described  above.  On 
this  basis,  we  determine  the  estimated 


net  subsidy  of  the  outstanding 
reconstruction  loans  to  be  0.02  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Sweden  of 
the  subject  merchandise, 

b.  Forgiven  reconstruction  loans. 
Pursuant  to  the  terms  of  the 
reconstruction  lor.ns  dest:ribed  above, 
the  GOS  wrote  off  larca  portions  of 
principal  and  accnjed  interest  on  these 
loans  between  1980  and  1990.  One 
rprLson  for  the  write-offs  was  that  sc.me 
reconstruction  loans  were  used  to 
finance  employment  promotion  projects 
or  investments  v.'hich  rjeattd  now  jobs. 
Other  reconstruction  loans  we.'e  used  to 
cover  SSAB's  operating  los-^es.  In  an 
agreement  btitween  the  GOS,  Granges, 
and  .^tora  dating  torn  tht'  time  of 
S.SAB's  formation,  the  GOS  promised  to 
cover  SSAB's  losses  during  its  fi.-st  five 
years  of  o(.^t!rat!on.  By  writing  off 
reconstruction  loans  used  for  loss 
coverage,  the  government  was  meeting 
this  obligation. 

Bt?cause  the  recon.struction  loans  were 
provided  specifically  to  SSAB  and. 
therefora,  also  forgiven  specifii:ally  for 
SSAB.  we  determine  Lhe  benefit  to  be 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries  We  treated  the  written-off 
rt'corstnirtion  loans  as  ccuntervaiiable 
grants  ."vceived  in  Lhe  years  the  loans 
were  forgiven  and  calculated  the  benefit 
using  our  grant  niethwiology  as 
described  m  the  Allocation  section  of 
the  General  Issues  Appendix. 

On  verification,  we  were  unable  to 
reconcile  the  amount  reported  in  the 
response  as  forgiven  in  1990  and  Uie 
amount  indicated  by  SS.AD's  audited 
1990  annual  report.  Therefore,  we  used 
tiie  higher  amount  as  recorded  in  the 
annual  report.  At  Lhe  same  lime,  we 
excluded  from  our  benefit  calculation  a 
forgiven  reconstruction  loan  in  the 
amount  of  2.8  MSEK.  Tins  loan  was 
provided  for  employment  promotion 
projects  at  a  former  SS.\B  subsidiary, 
Flexiform.  We  excluded  this  loan 
because  (Ij  Flexiform  does  not  produce 
the  suhjecrt  merchandise,  and  (2)  we 
verified  that  SSAB  only  served  as 
conduit  for  the  loan  to  Flexiform 

On  this  basis,  we  determine  the 
estimated  net  subsidy  of  the  forgiven 
reconstruction  loans  during  the  POI  to 
be  1,90  percent  ad  valorem  for  all 
manufacturers  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

6.  Outstanding  Research  and 
Development  (R&D)  Loans 

The  Swedish  National  Board  for 
Industrial  and  Tet.hnical  Development 
(NLTEK)  prrjvides  loans  to  Swedish 
industries  for  RAD  purposes.  The  loans 
accrue  interest  equal  to  the  official 
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discount  rate  plus  3.75  percent  from  the 
date  of  disbursement.  However,  no 

interest  or  principal  pavinents  are  du^ 
until  the  RAD  projects  are  finished, 
which  may  take  several  years  Tlie 
length  of  these  loans  is  thus  net 
predetermined,  but  once  a  researt  h 
pro|et1  is  completed,  the  laan.s  must  be 
repaid  within  five  years 

However,  the  R&D  loans  may  he 
fi'rgiven  if  the  companies  receiving 
Lhem  decide  not  to  utilize  the  reseanh 
results  for  commercial  purpos»-s  and 
therefore,  do  not  claim  proprietary 
treatment  for  the  results  (see  s<.)Ct!Qn  H  2, 
beivow).  Forj^iveness  is  conting^'iit  upon 
public  dissemination  of  the  results  of 
the  researtii  financed  by  the  loan.  If,  on 
the  other  hand,  a  company  recti\  i:ig  a 
loan  wishes  to  retain  tlie  rttsearch 
results  for  commercial  us«.  the  loan 
nvdst  be  repaid  with  interest  aiui  the 
research  results  oecome  propnetary  to 
the  cornpeny 

One  type  of  RaD  loan  (industrial 
cievelopment  loans)  is  mostly  riimed  at 

new  '  industries  su(ii  as  the 
biotechnical,  electronic,  and  n.edical 
industries.  Another  type  of  R&D  loan 
[energv'  efficiency  loans)  is  dirt»(1ed 
towards  big  energy  consumers  The  CiOS 
has  stated  that  both  types  of  loans  are 
available  to  all  industries,  but  it  has  not 
provided  any  information  showing  the 
de  facto  distribution  of  the  ber.efits 

We  verified  that  in  the  POI.  S.SAB  had 
several  outstanding  RAD  loans  r^H  eivnd 
between  1985  and  1991.  Bef:ause  the 
researth,  projects  were  ongoing,  SSAB 
did  not  make  any  interest  or  princip.^l 
payments  on  these  loans  in  the  POI 
However,  we  verified  that  mtere.st  was 
a(.i"Tuing  on  ail  of  SSAB  s  RAD  loans. 

As  discussed  ^arther  m  se<"tion  B  2 
below,  we  have  dotennmed  tli  it 
forgiven  RAD  loans  are  not 
nountervailable  With  rfispert  !o  the 
outstanding  RAD  loans,  we  (::a:uiot 
determine  whether  SSAB  h<is  received  a 
countervailabie  benefit  until  the 
reseairi  is  completed.  This  is  because, 
until  tlien,  it  is  unknown  {Ij  v»  helher 
the  loans  will  have  tieeri  forgiven  (in 
which  case  they  aro  not 
countervailable),  and  (2)  whether  the 
accumulated  interest  on  the  loans  is 
lower  than  it  would  have  been  had  the 
loans  been  provTded  on  normal 
commercial  terms. 

Therefore,  we  will  exanune  inv 
potential  benefits  from  the  RAD  loans  m 
fa'ure  administrative  reviews  of  this 
ra<;e.  If  the  RAD  loans  provide  a 
ountervailable  benefit  to  SSAB,  it  wiil 
he  captured  once  SSAB  starts  repavnng 
the  loans. 

On  this  basis,  we  determine  the 
HsSimated  net  subsidy  from  this  program 
during  the  POI  to  be  O.OU  percent  ad 


valoivm  for  all  manufacturers, 

producers,  and  exporters  in  Su  nden  of 
t.le  subject  meRifiandise 

7   Special  Emplo)-iiient  Subsidies  for  the 
Steel  Industry 

Grants  under  this  program  have  been 
countervailed  m  the  investigation  and 
all  subsequent  administrative  reviewr*  of 
Carbon  Steel  from  Swfd^T!  under  the 
name  "emplojtnent  prm  >!>on  grants." 
In  the  investigation  of  Carbon  Steel  from 
Sweden,  we  found  that  Government  Bill 
1976/77:95,  pas.sed  by  tlie  Swedish 
Parliament  in  March  197"   euCiorized 
grants  to  companies  .'p-  .UK-'u^ed  dS  being 
the  dominant  employers  in  a  particular 
community.  In  order  to  prevent  layoffs, 
these  grants  were  designed  to  cover  75 
percent  of  the  wages  and  salaries  of 
surplus  workers  who  underwent 
retraining  programs  and/ or  performed 
work  at  the  company  unrelated  to 
normal  production  activities. 

These  benefits  were  available  to  all 
types  of  industries  throughout  Sweden 
imtil  Jime  1978.  However,  In  November 
1977,  the  Swedish  ParUament  passed 
Government  Bill  1977/78:59  which 
extended  the  benefits  for  an  additional 
year  specifically  for  the  steel  Industry. 
Since  grants  pursuant  to  Bill  1977/78:59 
were  available  only  to  the  steel  industry 
from  July  1978  through  June  1979,  we 
determined  in  the  investigation  of 
Carbon  Steel  from  Sweden  that  these 
grants  were  countervailable. 

In  Certain  Carbon  Steel  Products 
From  Sweden:  Preliminary  Results  of 
Countervailing  Dutv  Administrative 
Review,  53  FR  35883  (September  15, 
1988)  (the  1985  review  of  Carbon  Steel 
from  Sweden),  we  determined  that 
although  grants  imder  Government  Bill 
1976/77:95  were  de  jure  available  to  all 
Swedish  industries,  the  GOS  had  not 
provided  any  information  showing  the 
de  facto  distribution  of  the  benefits. 
Therefore,  we  determined  that  the 
program  was  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  and,  thus, 
countervailable.  Our  decision  regarding 
this  program  remained  unchanged  in 
the  final  determination  of  the  1985 
review  (54  FR  31714  (August  1. 1989)). 

We  heve  not  fnund  any  information 
during  the  course  of  tht*se  investigations 
that  would  cause  us  to  change  our 
earlier  determinations  regarding  this 
program.  In  addition  to  the  lack  of  the 
de  facto  distribution  of  the  grants 
discussed  above,  SSAB  has  not 
provided  any  information  on  its 
obligations  with  respect  to  these 
workers  and  wheilier  those  obligations 
were  relieved  through  these  grants. 
Therefore,  we  determine  that  the  special 
employment  subsidies  for  the  steel 


industry,  provided  for  m  trie  two 
Govemrr.Hnt  F^i', is  r,iti-*<,^  ,ii:.i-\f'   r^ 
counterva^.abie. 

In  the  investigation  of  Carbon  Steel 
from  Sweden,  we  datonnined  that  cants 
under  this  program  were  ri  ■?  ;'x«-  ♦-am 
1977  through  '':ir,!f-  T-~"   '.-   •;■,»•«-.- 
investigations,  SS,\b  lids  proMaeC  a 
lump  sum  as  the  amount  received  under 
this  program  in  both  1978  and  ^\'^'^^  but 
has  not  shown  how  much  :*  r'*<  >   .    :  m 
each  of  these  years.  (lit-  -  iM'  ss  -     ass 
not  created  until  1978,  Uns  ts  u^e  hrs; 
year  the  company  could  receive  these 
grants.)  Therefore,  as  a  reasonable 
estimate,  we  allocated  the  total  amount 
received  in  1978  and  1979  (49.6  MSEK) 
on  the  basis  of  information  provided  in 
the  grant  chart  attached  to  SSAB's 
September  29, 1992  questionnaire 
response.  We  thus  allocated  17.3  MSEK 
to  1979,  which  is  the  total  amotmt  of 
employment  promotion  grants  received 
by  SSAB  in  that  year,  and  the 
remainder,  i.e.,  32.3  MSEK,  to  1978. 

We  calculated  the  benefit  from  the 
grant  received  In  1978  using  our  grant 
methodology  described  in  the 
Allocation  section  of  the  General  Issues 
App>endix.  Because  the  1979  grant 
amounted  to  less  than  0.5  percent  of  the 
value  of  SSAB's  total  sales  In  that  year, 
we  expensed  the  amount  received  in 
1979  in  the  year  of  receipt  in  accordance 
with  the  Allocation  section  of  the 
General  Issues  Appendix.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
from  this  program  during  the  POI  to  be 
0.01  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

8.  Grants  for  Temporary  Employment 
for  PubUc  Works 

These  grants,  which  in  the 
preliminary  determinations  were 
misnamed  "building  and  omstructioo 
grants,"  are  provided  by  the  GOS  to 
companies  and  government  agencies 
which  temporarily  hire  unemployed 
people  to  perform  different  types  of 
public  works,  (e.g.,  construction,  road 
building,  repairs),  SSAB  received  such 
grants  between  1979  and  1988. 

The  GOS  has  argued  that  grants  under 
this  program  are  available  to  all 
Swedish  industries.  However,  because 
the  GOS  has  not  documented  which 
industries  received  benefits  under  this 
program,  we  determine  that  the  program 
is  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  The  grants  for  temporary 
employment  for  public  works  are, 
therefore,  countervailable. 

We  calculated  the  benefit  of  the  grant 
received  in  1979  using  our  grant 
methodology  outlined  in  the  Allocation 
section  of  the  General  bsues  Appendix. 
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The  amoLmts  receded  by  SSAB  unl^T 
this  program  m  al'  other  vears  wrtm  less 
than  0  5  percent  of  me  value  of  the 
company's  total  sales  in  each  yefir 
Therefore  we  exoensed  ail  amounts 
received  from  H80  tnrough  1988  in  the 
year  of  receipt  m  accordance  with  the 
Allocation  section  of  tue  General  Issues 
Appendix,  On  this  basis  we  determine 
the  estimated  net  subsidy  of  grants  for 
temporary  employment  for  pubi.c  works 
dunng  the  POl  to  be  0  01  percent  ad 
valorem  for  all  manufacturers, 
producers  and  exporters  ;n  Sweden  of 
the  subject  merchandise. 

9.  Regional  Dtcelopment  Grants 
Between  IQ^q  aj-id  1987,  SSAB 
received  regional  development  grants 
under  the  Non-botten  Scheme  as  well  as 
loc^tion-of-indu.strv  grants,  another 
regional  progra.-n   The  purpose  of  the 
Norrbotten  Scheme  is  to  promote 
industries  and  increase  employment  in 
the  province  of  Norrbotten  in  northern 
Sweden  Locatior.-of-industry  grants  are 
provided  to  companies  in  certain 
regions  of  Sweden  which  undertake  job- 
creating  mvestmen's. 

These  grants  were  limited  to  certain 
regions  of  Sweden  and  are,  therefore, 
countervailaoie  Because  the  amounts 
received  as  regional  development  grants 
were  less  than  0.5  percent  of  the  value 
of  SS.\a  s  total  sales  in  every  year  the 
company  received  such  grants,  we 
expensed  all  amounts  received  in  the 
yedr  of  receipt  in  accordance  with  the 
Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  we  determine 
the  estimated  net  subsidy  from  the 
regional  development  grants  during  the 
POI  to  be  0  00  percent  ad  valorem  for 
all  manufacturers,  producers,  and 
exponers  in  Sweden  of  the  subject 
merchandise. 

10  Mining  Exploration  Grants 

Between  1983  and  1985,  SSAB 
received  grants  for  exploration  of  new 

mineral  deposits  m  its  Grangesberg 
mines  These  grants  were  mistakenly 
classified  as  regional  development 
grants  in  the  preliminary 
determinations  We  have  since  learned 
that  grants  under  this  program,  were 
provided  speciricaily  to  mining 
companies,  regardless  of  2eogr=}phic 
location. 

Because  these  grants  were  limited  to 
a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries,  they 
are  countervailsble.  The  amounts 
received  under  this  program  were  less 
than  0  5  percent  of  the  value  of  SSAB's 
total  sales  in  every  year  the  company 
received  the  grants  Therefore,  we 
expensed  all  amounts  received  in  the 
year  of  receipt  in  accordance  with  the 


Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  we  determine 
ine  estimated  net  subsidy  from  tiie 
mining  exploration  grants  during  the 
POI  to  be  0.00  percent  ad  valorem  for 
all  manufacturers,  producers,  and 
exporters  in  Sweden  of  the  subject 
merchandise. 

B.  Program  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Sweden  of  certain  steel  products: 

1.  700  MSEK  Convertible  Loan 

In  1987,  SSAB  received  a  ten-year  700 
MSEK  loan  from  LKAB,  a  state-owned 
mining  company  and  one  of  SSAB  s 
suppliers.  The  loan  is  convertible  to 
shares  in  SSAB  at  par  value  (i.e.,  100 
Swedish  Kronor  (SEK)).  In  March  1989. 
the  loan  was  divided  into  an  A-loan  of 
300  MSEK,  which  can  be  converted  to 
A-shares,  and  a  B-loan  of  400  MSEK, 
which  can  be  converted  into  B-shares. 
(The  only  difference  between  the  two 
types  of  shares  is  that  owners  of  A- 
shares  are  entitled  to  one  vote  per  share 
while  owners  of  B-shares  get  one-tenth 
of  a  vote  per  share.  Both  types  of  shares 
have  the  same  right  to  dividend 
payments.) 

In  April  1989,  LKAB  requested  a 
conversion  of  150  MSEK  of  the  B-loan 
Accordingly,  1.5  million  new  B-shares 
were  issued  to  UCAB,  which  sold  them 
for  140  SEK  each  in  the  public  offer  that 
was  part  of  tlie  1989  partial 
privatization  of  SSAB.  We  verified  that 
550  MSEK  of  the  convertible  loan  was 
still  outstanding  in  the  POI. 

According  to  the  loan  terms,  any 
portion  of  the  convertible  loan  that  is 
not  converted  at  maturity  shall  be 
repaid  by  SSAB  in  1997.  Interest  has 
been  accruing  at  an  annual  rate  of  six 
percent  since  the  disbursement  of  the 
loan  and  is  payable  twice  a  year.  We 
verified  that  SSAB  has  paid  interest  on 
the  loan. 

At  verification,  we  found  that  the  loan 
terms  were  determined  through 
negotiations  between  LKAB  and  SSAB 
without  any  government  involvement. 
Moreover,  in  discussions  with  officials 
of  a  Swedish  commercial  bank,  we  also 
found  that  convertible  loans  were 
common  in  Sweden  at  the  time,  as  was 
lending  between  companies.  According 
to  these  bank  officials,  the  interest  rate 
and  terms  associated  with  the  loan  were 
compatible  with  normal  commenial 
considerations,  Accordingly,  we 
determine  that  the  700  MSEK 
convertible  loan  to  SSAB  was  provided 
on  terms  consistent  with  commercial 


considerations  It  is,  therefore,  not 
countervailable 

2  Forgiven  R&D  Loans 

As  explained  in  section  A. 6  above, 

government  loans  are  provided  to 
Swedish  industries  for  RitD  purposes. 
The  loans  may  be  forgiven  if  the 
companies  receiving  them  disseminate 
publicly  tne  results  of  the  research 
financed  by  the  loans  In  Certain  Carbon 
Steel  Products  from  Sweden;  Final 
Results  of  Countervauing  Duty  j 

Administrative  Review.  56  FR  47183 
(September  18.  1991)  (the  1987 
administrative  review  of  Carbon  Steel 
from  Sweden)  we  verified  ihat  3.2 
MSEK  in  R&D  loans  provided  to  SSAB 
in  prior  years  were  written  off  in  1987. 

The  Department's  practice  regarding 
the  counten-ailabiiity  of  RaD  grants  and 
forgiven  R&D  loans  is  that  when  the 
results  of  the  research  are  made 
available  to  the  public,  such  assistance 
does  not  confer  a  countervailable 
benefit.  (See,  e  g  ,  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  and  Chilled  .Atlantic  Salmon  from 
Norway,  56  FR  7678  (Febrjary  25. 
1991).)  Because  we  verified  in  these 
investigations  tliat  the  r^'suits  of  R&D 
projects  financed  with  forgiven  loans 
are  made  public  and  that  the  public's 
access  to  such  results  is  unrestricted,  we 
determine  that  SSAB's  foi-given  R&D 
loans  are  not  countervailable. 

3.  Grants  for  Company  Health  Centers 

Through  its  National  Insurance  Office, 
the  GOS  reimburses  companies  for  part 
of  the  costs  incurred  in  ooerating 
occupational  safety  and  health  centers. 
The  purpose  of  these  centers  is  to 
reduce  work-related  injuries  tlirough 
preventive  measures  and,  thereby, 
contribute  to  a  reduction  in  health  care 
costs,  which  are  paid  by  the  government 
for  all  residents  in  Sweden.  SS.AB 
received  grants  under  this  program  in 
each  year  from  1979  through  1991. 

We  preliminarily  determined  these 
grants  to  be  countervailable.  However, 
we  verified  that  there  were  898 
occupational  safety  and  health  centers 
in  Sweden  which  received  funding  from 
the  GOS.  We  also  found  that 
approximately  70  percent  of  all 
employees  in  Sweden  are  covered  by 
such  centers.  Because  of  the  large 
number  of  govemment-hnnded  health 
centers  and,  also,  because  of  the  high 
proportion  of  employees  in  Sweden  that 
have  access  to  such  centers,  we 
determine  that  this  program  is  not 
specific  and.  therefore,  not 
countervailable. 
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4.  Grants  for  Drainage  of  Niines 

In  1979,  SSAB  dwcided  to  close  its 
two  Iron  ore  mines  at  Haksberg  and 
Biottjer^et  which  had  become 
unprofitable  The  GOS  opposed  the 
closure  mainly  because  of  the  high 
unemployment  in  the  area  and 
requested  SSAB  to  keep  the  mines 
drained  while  a  government  com.nitte** 
studied  their  future.  In  return,  the  GOS 
promised  to  pay  SSAB's  coats  for  sucii 
drainage  In  1981,  SSAB  stopped 
draining  Lhe  mines  af!er  the  government 
committee  had  concluded  that 
continued  mining  at  Hak&berg  and 
oiotberget  would  be  uneconomical  due 
to  the  poor  quality  of  the  iron  orp  We 
verified  lha»  SSAB  was  reimbursed  for 
iiK  draining  costs  in  1981 . 

Because  tne  pavement  to  SSAB  did  no? 
relieve  the  compar  v  of  an  expense  that 
it  othbr>v; se  would  have  incurred  and 
because  tr.ese  funds  enabled  SSAB  to 
carry  out  «  government  directive 
unrelated  io  the  company's  steel 
cperations.  we  determine  that  the  grant 
did  not  confer  a  countervailable  benefit 
upon  SSAB. 

C.  Programs  Detennlned  To  Be  S'ot  I  'sed 

We  verified  that  the  following 
programs  were  either  not  used  by  SSAB 
or  only  benefitted  produc^ts  other  then 
the  subject  merchandise: 

1.  Transportation  Grants 

2.  Location-of-lndustry  Loans 

3.  State  Stockpiling  Subsidies 

Interested  Party  Comments 

T^e  following  are  countri'-specific 
comments  only  and  do  not  address 
those  issues  identified  as  general  issues. 
above. 

Comment  1:  The  SJA  Grant:  SSAB 
objects  to  Lhe  Department's  derision  to 
countervail  the  payment  lo  NJA.  SS.'VB 
ajgues  that  the  grant  was  paid  to  NI.A  fur 
political  reasons  in  order  to  restore  the 
company's  balance  sheet,  thereby 
pievenling  NJA  from  being  liquidated, 
T"herefore,  the  grant  did  not  benefit 
SSAB.  Moreover,  SSAB  asserts  that  the 
payment  was  made  from  Lhe  GOS  to 
NJA  through  Lhe  government-owned 
holding  company  Stalsfbrelag  and  that 
SSAB,  thus,  was  not  even  a  conduit  for 
vhe  payment. 

SSAB  further  argues  that  the 
Department's  past  decisions  to 
countervail  the  NJA  grant  incorrectly 
rely  on  the  assumption  that  the  book 
value  of  NJA's  assets  was  a  real  value  of 
ihose  assets.  However,  the  book  value  is 
a  purely  historical  figure.  The  true  value 
of  NJA's  assets  was  the  value  arrived  at 
in  arm's  length  negotiations  between  the 
founders  of  SS.AB.  i.e..  700  MSEK. 

Finally.  SSAB  argues  that  the  GOS 
was  repaid  for  the  grant  when  NJA  was 


liquidated,  m  1991   SSAB  slates  that  the 
GOS  'ece'vod  624  6  MSEK  from  N.A  :n 
connection  witn  its  iiquidatior  and  (hat 
this  amoun'  in'  iuded  the  5.^0  MSEK 
grant 

Petitioner*  argue  that  SS.\B  ha.s  not 
provided  any  new  information  ^riat 
wouid  lead  the  Department  to  cnange  !!..<; 
past  determination  that  the  5.30  MSEK 
pavmeni  to  NjA  was  a  t)enefi!  to  SS.\,B 
.\ccording  to  petitioners,  the  pevmen!  to 
NjA  allowed  .SSAB  to  acquire  NIA  s 
assets  therwDv  relieving  SS.*iB  of  ri)si,« 
u  otnen*'Kse  would  have  incuned 
Petitioners  refer  to  S'^AB  Svensitt  Staai 
AB  v.  L'  5.  in  which  the  CIT  apneid  '.'■'le 
Department's  decision  to  coiiriiervai   me 
payment  to  N)A  as  a  grant  provided  to 
SSA_B  because  the  court  found  that 
NjA's  panicipatjoii  in  the  SSAB  .omt 
veniure  vvas  contingent  ipon  Nl,^ 
receiving  the  grant. 

Petitioners  respond  to  SSAB's 
allegation  that  tne  Department  has 
nr.istakeniy  r»*i;9d  en  me  book  v&iue  of 
N'l.A's  as.sets  by  pointing  to  the  tact  t.^a' 
book  value  was  ,an  important 
consideration  m  the  GOS  s  decision  to 
authorize  the  payment  to  NJA. 
"Therefore,  the  Depart.Tient  should  not 
disregard  the  book  value 

Finally,  petitioners  find  no  support  in 
the  record  for  SSAB's  argument  that  the 
grant  was  repaid  to  the  GOS  upon  the 
liquidation  of  NJ.^  m  1991,  Moreover, 
petitioners  argue  that  any  repayment  by 
NJA  would  be  irrelevant.  Since  SSAB 
benefitted  from  the  grant,  SS.\B  should 
repay  it. 

ode  Position  VVe  continue  to  find 
that  the  transfer  of  NJA's  assets  to  SSAB 
a*  the  loint  venture's  formation  in  1978 
was  conditioned  upon  NJA  receiving  an 
extra  payment  for  those  as.s«ts  above 
and  beyond  their  700  MSEK  negotiated 
value.  We  verified  in  Carbon  Steel  from 
Sweden  that  N;A  -eceived  a  530  MSEK 
payment  from  the  GOS  in  addition  to 
the  700  MSEK  worth  of  shares  that  NJA 
got  from  SS.^B  as  payment  for  its  assets. 

Because  NJ.^'s  contribution  of  its 
assets  to  the  joint  venture  was 
conditioned  upon  such  extra  payment, 
we  consider  the  .530  MSEK  ps\ment  to 
NJA  to  be  a  (  3st  that  Lhe  GOS  assumed 
on  beha.f  (jf  SS.'\B  It  is  irrelevant 
whetner  or  not  Lhe  motive  behind  the 
GOS  s  payment  was  to  save  NJA  from 
liquidation  because  the  effect  of  the 
payment  was  that  SSAB  was  able  to 
obtain  as'iets  thai  it  otherwise  would  not 
have  obtained. 

Regarding  the  valuation  of  NJA's 
assets,  it  is  the  GOS  that  used  the  book 
value  as  the  basis  for  calculating  the 
amount  of  the  e.xtra  pa>-ment  to  NJA. 
Based  on  the  book  value  of  NJA's  assets, 
the  GOS  determined  that  the  amount 
needed  to  save  NJA  from  liquidation 


wes  ,'j30  MSEK  TTie  Department's 

de«  isian  with  resfH^cl  'r-  t„hp  ^..l,*  i^rvil 
IS   thus,  t»ase<i  fx'-'ie'iv  !;,)f;  r.^t-  tut  tv  ;■;  :'"::. 
oase  and  not  on  anv  ii„„ia>ir'.ieni  -i  tr^e 
"real  value  "  of  NiA  s  anwt'ts 

Finailv  the  Department  i,lc»e5  not 
consiaer  the  ^niiii  'n  ».*'  rvfi«nT  ',   ";,e 
G(3S  sinifiiv  l<f<uuiif'  ine  i'A  ,;S  n*  e.verl 
tr>  nniOi,;:;!  of 


,iUi 


8  •nial  x a  1  ■j.n  *'Xi ■:»*H(;iii^, 
;;')e  i{j-hrit  ;f,  i  :, -urmcT  ;,(,„in 

:i,jUidfltirii;    ,*;,'  verificahnn,  wt^  w*'-*-  ;  i,>( 
af-e  ;i„  i,ie  trie  "i.:iO  MSl-,>  g'-'ar,;  !',:  ri'tf 
amount  received  hv  'n*- '  ^^  ,''S  «t  '■«' A  h 
liquidation   Mireover  h- t-i,  ,'  ■!*,»•  ::iad 
been  able  tc  VHr;H'  t'uf    '  i^  h^^'.  ■  it^ai 
,.,,,,,,  if)e  Birfiii'  xAi!i,!0  rmvH  tR-MCi 

.1  iisuierw:!  ii!,^  Tk^  fvf.th,''! 

Commeni  2    J  (w  '  i  rant.  SSAB 
considers  TGOJ  to  be  p«irt  of  the  assets 
originally  contributed  bv  Grinfci»i*       ne 
SSAB  )oint  venture.  Sim.iai  ti    .je  \  a 
grant,  the  GOS'S  343.3  MoLK  peynient 
to  Granges  was  made  to  covw  the  book 
loss  that  Granges  nthen*-!sp  would  have 
incurred  beeii ,.  s*-  *  ■  r  a ,: ,  v ;  t,.  ■:  -v :  i  h . ,  ■ .  i  , ;  v 
steel  and  minink  r  i  .siHHssefi  lo  SSAB  at 


less  than  their 


je.  Therefore, 


respondent  a.'>.  jt-.<*  ::.e  payment 
benefitted  Grs;>iHs  ■  r    -;SAR 

Moreover   S' ,.Ai;  rr.n.:  %i,:.s  '.lui:  '.:.*■ 

promis'iri'v  n  .'e  ■;,,'- '..k,;,  '*^■^,„^  Tie 
GOS's  343.3  MStJv  pt»iii*'nt  ;,o  ^rbiigei 
was  effectuated,  was  turned  over  to 
Granges  without  ever,  t-:   Hring  SSAB's 
books.  Thus  SS.AiJ    li  \  Vf-rvedasa 
conduit  an ri  vtit.'  '. :>e  I)»-j„'-.-"!i.h:.':  :..-is 
recognized  uiai  a  coiiuuit  uues  nui 
receive  a  countervailable  benefit  in 
Certain  Fresh  Cut  Flowers  from  the 
Netherlands,  52  FR  3301  (February  3, 
1987).  Furthermore,  SSAB  argues  that 
the  TGOJ  railroad  did  not  provide  any 
advantage  to  SSAB  and  that  a 
prerequisite  for  imposing  a 
countervailing  duty  is  the  finding  of  an 
unfair  competitive  advantage  to  a 
foreign  producer,  as  established  in 
Zenith  Badio  Corp.  v.  United  States  (437 
U.S.  443.  455-56.  98  S.  Ct  2441.  2448 
(1978))  and  Georgetovm  Steel  Corp.  v. 
United  States  (801  F.2d  1308, 1315 
(1986)). 

Finally.  SSAB  argues  that  if  the 
Department  continues  to  treat  the  TGOJ 
grant  as  benefitting  SSAB,  then  50 
percent  of  the  grant  should  be 
considered  repaid  in  1982  when  SSAB 
transferred  50  percent  of  its  ownership 
in  TGOJ  to  the  Swedish  railway 
company.  According  to  the  respondent, 
the  remaining  50  percent  should  be 
considered  to  be  repaid  in  1987.  when 
the  Swedish  railway  company  took  over 
SSAB's  remaining  ^ares  in  TGOJ. 

Petitioners  argue  that  SSAB  has  not 
provided  anv  new  information  that 
would  lead  '  !.e  Dtpartment  to  change  its 
past  determinations  that  the  TGOJ  grant 
conferred  a  benefit  on  SSAB.  As  the 
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Department  concluded  in  the  1985 
review  of  Carbon  Steel  from  Sweden, 
the  TCOJ  grant  relieved  SSAB  of  a  debt 
obligation  that  the  company  otherwise 
would  have  had  to  assume 

Petitioners  object  to  SSAB's  allegation 
that  TGOJ  was  part  of  the  steel-making 
assets  which  Granges  transferred  to 
SSAB  at  the  formation  of  the  joint 
venture.  Petitioners  point  to  a  passage  in 
a  Swedish  government  bill  stating  that 
TCOJ  was  to  be  transferred  from 
Granges  to  SSAB  "in  addition  to  the 
steel  and  mining  busmesses."  The  bill 
also  indicates  that  SSAB  needed  a  grant 
in  order  to  be  able  to  acquire  TGOJ  and 
that,  in  addition,  SS.AB  had  to  take  over 
the  railroad's  pension  liabilities  in  order 
to  discharge  its  remaining  debt  to  TGOI 

DOC  Position  We  have  consistently 
treated  the  TCOJ  grant  as  a  subsidy  to 
SSAB  because  it  relieved  the  companv 
of  a  debt  it  would  olharwise  have 
incurred  when  purchasing  the  railroad. 
We  have  not  found  any  information 
during  the  course  of  these  investigations 
that  would  lead  us  to  change  our  earlier 
determinations  with  respect  to  the 
countervailability  of  the  TGOJ  grant. 
Although  the  railroad  is  no  longer  part 
of  SSAB,  SSAB  would  still  be 
benefitting  from  the  relief  of  the  debt 
obligation.  Accordingly,  we  determine 
that  SSAB's  disposal  of  TGOJ  did  not 
affect  the  countervailable  benefit  from 
the  grant  provided  by  the  GOS  when 
SSAB  acquired  the  railroad  m  1978  or 
from  anv  other  program  received  by 
SSAB 

Moreover,  as  outlined  in  ihe 
Restructuring  section  of  the  General 
Issues  Appendix,  assets  and  debt  that 
are  merely  shifted  aro'ond  between 
companies  that  are  owned,  or  partially 
owned,  by  the  government  do  not 
constitute  true  sales.  Therefore,  we  have 
not  treated  the  transfer  of  the  railroad  as 
a  spin-off  when  calculating  the 
countervailable  benefit  from  subsidies. 

Comment  3  Stnictuml  Loans  SSAB 
argues  that  the  Department  properly 
applied  the  calculation  methodology  for 
variable-rate  loans  described  in  section 
355.49(d)(1)  of  the  Proposed 
Regulations.  According  to  SSAB,  th;,s 
methodology  does  not  omit 
consideration  of  interest  grace  periods, 
but  rather  assigns  the  benefit  from  such 
periods  to  the  years  in  which  the  grace 
periods  apply. 

Petitioners  argue  that  the  calculation 
methodology  used  by  the  Department  in 
the  preliminary  determinations  does  not 
capture  the  full  benefit  of  the  variable- 
rate  structural  loans  because  it  does  not 
take  into  account  the  three-year  interest- 
free  period  associated  with  these  loans 
Petitioners  urge  the  Department  to 
calculate  a  separate  subsidy  to  capture 


the  benefit  conferred  by  the  grace 

penod 

DCyZ  Position  We  agree  with  SSAB. 
Because  these  are  variable-rate  loans,  we 

followed  the  calculation  methodology 
outlined  m  section  355  49(d)(1)  of  our 
Proposed  Regulations.  This  section 
direcrts  the  Department  to  calculate  the 
difference  between  what  a  company 
paid  dunns  the  POI  under  the 
government  loan  and  what  the  company 
would  have  paid  during  the  POI  under 
a  benchmark  loan. 

Comment  4  Forgiven  Reconstruction 
l^ans  SSAB  argues  that  the  Department 
should  treat  the  forgiven  reconstruction 
loans  as  grants  received  in  the  years  the 
loans  were  disbursed.  Such  treatment 
would  be  consistent  with  the  fact  that 
reconstruction  loans  used  for  loss- 
coverage  and  employment  promotion 
pur|)oses  w«re  recorded  by  SSAB  as 
taxable  iri'.ome  upon  n?€eipt,  SSAB 
adds  that  these  particular  reconstruction 
loans  were  treated  as  conditional 
liabihties  and  kdpt  off  the  company's 
balance  sheet  Finally  SS.\B  argues  that 
by  treating  each  forgiven  loan  as  a  fresh 
grant  received  in  the  year  of  the  write- 
off, the  Department  ignores  the  fact  that 
the  GOS  intended  to  write  off  the  loans 
following  a  time  schedule  established  in 
the  loan  terms. 

Petitioners  reject  SSAB's  proposed 
treatment  of  Lbie  forgiven  recon.struction 
loans  and  argue  that  the  Department 
should  continue  to  treat  the  forgiven 
loans  as  grants  received  in  the  years  the 
loans  were  written  off.  Petitioners' 
position  is  based  on  the  conditional 
nature  of  the  reconstruction  loans. 
Because  SSAB  is  required  to  make 
repayments  on  the  loans  in  those  years 
when  the  company  pays  dividends  to  its 
shareholders,  it  was  not  known  at  the 
time  of  disbursal  whether  the  loans 
were  going  to  be  repaid  Petitioners 
emphasize  that  it  is  not  until  the  GOS 
forgives  a  loan  that  it  ceases  to  be  a 
liability  and  becomes  revenue  to  SSAB 
Moreover,  petitioners  argue,  SSAB's 
proposed  treatment  of  the  forgiven  loans 
would  not  capture  the  full  benefit  of  the 
write-offs  because  any  accrued  interest 
subsequently  forgiven  would  not  be 
taken  into  account. 

DOC  Position  Pursuant  to  section 
355.44(k)  of  our  Proposed  Regulations, 
the  Department  treats  a  forgiven  loan  as 
a  grant  provided  m  the  year  the  loan  is 
forgiven.  We  are  not  persuaded  by  the 
respondent's  argumentation  that  we 
should  not  apply  this  methodology.  It  is 
true  that  SSAB  treated  these  loans 
differently  in  its  accounts  depending  on 
how  the  loans  were  used,  Only 
reconstruction  loans  used  for 
investments  were  recorded  as  long-term 
liabilities  on  the  company's  balance 


sheet  while  loans  used  to  cover 
operating  losses  and  finance 
employment  promotion  projects  were 
carried  off  the  balance  sheet  as 
contingent  liabilities.  Nevertheless, 
SSAB  was  obliged  to  make  payments  on 
all  the  reconstruction  loans,  regardless 
of  the  use  to  which  they  had  been  put, 
in  those  years  the  company  declared  a 
dividend.  Thus,  the  loans  did  not  cease 
to  be  debt  obligations  until  the  GOS  had 
decided  to  write  them  off.  Therefore,  we 
determine  that  the  forgiven 
reconstruction  loans  constitute  grants 
received  in  the  yeare  they  were  forgiven. 

Comment  5:  Forgiven  Heconstruction 
Loans:  Petitioners  urge  the  Department 
to  change  the  benefit  calculation  used  in 
the  preliminary  determinations  because 
of  an  unreconciled  discrepancy  between 
SSAB's  September  29,  1992 
questionnaire  response  and  the  1990 
annual  report  regarding  the  amount  of 
reconstruction  loans  forgiven  in  1990. 
Petitioners  argue  that  because  only 
reconstruction  loans  used  for 
investments  are  included  among  the 
long-term  liabilities  in  SSAB's  annual 
reports,  it  is  reasonable  to  assume  that 
the  amount  displayed  as  forgiven  loans 
in  the  annua!  report  only  includes  the 
forgiven  amount  of  investment  loans. 
Petitioners  further  argue  that  because 
reconstruction  loans  received  for  loss- 
coverage  and  employment  promotion 
purposes  are  carried  off  the  balance 
sheet,  it  is  reasonable  to  assume  that  the 
amount  shown  as  forgiven  loans  in  the 
response  only  represents  forgiven  loss- 
coverage  and  employment  promotion 
loans.  Therefore,  the  Department  should 
countervail  both  amounts  as  the  total 
amount  of  reconstruction  loans  written 
off  in  1990. 

DOC  Position:  We  agree  with 
petitioners  that  we  must  use  best 
information  available  to  determine  the 
amount  of  reconstruction  loans  that 
were  forgiven  in  1990  because  we  have 
not  been  able  to  tie  the  amount  reported 
in  SSAB's  response  to  the  amount  listed 
in  its  1990  annual  report.  However,  we 
are  not  prepared  to  assume  that  the 
amount  listed  in  the  annual  report  only 
refers  to  forgiven  investment  loans 
while  the  amount  reported  in  SSAB's 
response  only  includes  forgiven  loans 
used  for  the  other  two  purposes 
described  above.  Therefore,  we  have 
decided  to  use  the  amount  listed  in  the 
audited  annual  report  (which  is  higher 
than  the  amount  listed  in  the  response) 
as  best  information  available  of  the  total 
amount  of  reconstruction  loans  forgiven 
m  1990. 

Comment  6:  Outstanding  Research 
and  Development  (R&D)  Loans:  SSAB 
argues  that  the  interest  rate  charged  on 
the  R&D  loans  is  at  level  with  or  close 
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to  the  henchmark.  interest  rate  for  long- 
term  loans.  Therefore,  these  loans 
proMde  little,  if  ary,  benefit  to  SSAB 

Petitioners  agree  with  the 
Department's  prelimmarv 
determinations  that  tho  outstanding 
RAD  loans  conferred  a  countervailaDle 
benefit  on  SSAB  beaiuse  they  were 
provided  at  an  interest  rate  beiow  the 
benchmark  rate  Also  petitioners 
request  that  the  Department  include  m 
its  calculations  the  four  unreported  R.%-D 
loans  that  were  found  at  \-enfit,ation. 

DOC  Pasticn  As  explained  in  section 
A. 6  above,  the  Department  cannot 
determine  whether  SSAB  has  received  a 
countei^'ailable  benefit  from  the  R&D 
loans  until  (1)  the  loans  arfe  forgiven  (in 
which  case  they  are  not  countervaiiable; 
see  section  B.2,  above),  or  (2)  the 
company  starts  repaying  the  loans 
fbecause  it  is  not  until  then  that  we  can 
compare  tne  interest  paid  to  what  SSAB 
would  have  paid  had  the  loans  been 
provided  on  commercial  terms).  We, 
therefore,  determine  that  outstanding 
RkD  loans  are  potentially 
countervailable.  A.s  outlined  m  section 
A. 6  above  any  benefits  from  the  R&D 
loans  w^!!!  be  countervailed  once  SS.*.B 
starti!  repaying  the,se  loans 

Comment  7  Grants  for  Tempcrary 
Employ-nient  for  Public  Works  (Building 
and  Construction  Grants):  SSAB  argues 
that,  pursuant  to  the  Proposed 
Regulations,  smaller,  ncn-recumii^j, 
grants  such  as  the  grants  for  tem.pora.'-y 
emplo\'ment  for  public  works  should  be 
expensed  in  the  year  of  receipt  when  the 
grant  amounts  to  less  tftan  0  5  percent 
of  the  total  sales  m  that  year.  SSiAB 
urges  the  Department  to  apply  this  n^le 
retroactively,  at  least  as  far  back  as  1989, 
when  the  Proposed  Reg".;iations  were 
issued. 

Petitioners  argue  that  among  the 
factors  the  Department  considers  in 
determining  whether  a  grant  is  provided 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries  are  the 
number  of  enterprises  or  industries 
using  the  program,  whether  there  are 
dominant  or  disproportionate  users,  and 
the  extent  to  which  the  government 
exercises  discretion  in  conferring 
benefits  under  the  program.  Petitioners 
argue  that  the  GOS  has  not 
demonstrated  that  the  grants  for 
temporary  employment   jt  public  works 
are  non-specific. 

IDOC  Position:  In  our  questionnain? 
and  at  verification,  we  requested  the 
GOS  to  show  which  industries  received 
benefits  under  this  program.  Because 
the  GOS  has  failed  to  provide  such 
documentation,  we  assume  that  the 
program  is  specific  and  determine  tliat 
grants  for  temporary  employment  for 
public  works  are  countervailable. 


However,  as  cuthiu-'d  )n  the  Alio'ft'.ion 
section  of  the  General  Issues  Appendix. 
we  have  expensed  ttie  benefits  received 
f'nm  grant  j.TOKrarr.s  :::.  the  yeai  of 
r*--, 'jipt  if  Lm^^  bentfit  fini.vuntsto  less 
than  0.5  percent  of  SSAB  s  total  sales. 
Accordingly,  we  have  expensed  all  but 
one  grant  received  by  SSAB  under  this 
progranj. 

Verification 

I.i  acco'-dance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meetings  with  government  and 
company  officials,  examination  of 
relevant  accounting  records,  and 
examination  of  original  source 
documents.  Our  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (room 
B-099  of  the  Main  Commerce  building). 

Suspension  of  Liquidation 

In  accordance  with  ^■^:  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Sweden 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7, 1992.  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Res.i-.tpr 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tanff  Act  of  1Q84  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
GATT  Subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7,  1992.  and  April  6,  1993. 
We  will  reinstate  suspension  of 
liquidation  under  .sec'tion  703(d)  of  the 
Aci.  if  the  ITC  issues  a  final  affirmative 
injury  determination,  and  will  require  a 
c£sh  deposit  of  estimated  countervailinc 
duties  for  such  entries  of  merchandise 
m  the  amounts  indicated  below 

OrtaiD  Corrosion- Resml ant  CU.rbon  Stt^i 

Flat  Products 

Country-Wide  Ad  Valorem  Rate 4.27 


percent 

CertAUi  Cut  To  i.en)(it:,i  '  ,,*rtx')n  siw!  Plate 

Country-Vs  Hit- ,Ati  .uj,,r»-i;   ^ru-  a. 27 

percent 

ITC  Notifif  rtion 

in  accoraarice  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  investigations,  hnport 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury. 
does  not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  countervailing  duty 
orders,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  Sweden. 

Rptum  or  Deofnirtion  of  Proprietary 

Icforniiiln,,''! 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  an 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d))  and  19  CFR 
355.20(a)(4). 

Dated:  June  21, 1993. 

AcUng  Assistaiit  tiecretary  for  Import 

AdministratioT\. 

(FR  Doc.  93-15639  FUed  7-8-93.  8:45  am) 

SILJ»*G  COD€  SS'O-Oft-* 


:C ---4 12  ■■-81  51 

Fiaal  Affirmative  Counterveitirig  D.,J'y 
Determination;  Certain  Steet  P'cx3uc:» 
From  the  United  Kingdom 

AGENCY:  Import  Administration. 

lemational  Trade  Administration, 
:>epartment  of  Commerce. 

f  FFECTtvE  DATE:  July  9, 1993. 
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FOA  RJirmER  MfORMATKM  CONTACT: 
Stephanie  L  Hager  or  Kristal  A 
Eldredge.  Office  cf  Countervailing 
Investigations,  US.  D«partxnent  of 
Commerce,  ruom  3099.  14th  Street  a.nd 
Constitution  Avenue,  NW..  Washington. 
DC  20230;  telephone  (202)  482-5055  or 
482-0631.  respectively 

Fiiui  Dslarminatioa 

The  Depwrtment  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
are  being  provided  to  manufacturers 
producers,  or  exporters  in  the  United 
Kingdom  (UK)  of  certain  steel  products 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  th>^ 
Fsdenl  Register.  57  FR  42974 
(December  7.  1992),  the  following 
events  have  occurred 

A  supplemental  questionnaire  was 
issued  on  December  31,  1992  and 
responses  were  received  on  lamiarv  15. 
1993  and  January  19.  1993 

We  verified  the  information  used  ir. 
making  our  preliminary  determination 
from  January  25  through  January  29, 
1993  At  the  request  of  the  Department, 
respondent  submitted  •  post-venfication 
rlanfication  on  February  10.  1993. 

On  March  8,  1993.  we  published  in 
tne  Fsderai  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations,  in  accordance  with  the 
postponement  of  the  final  determination 
m  the  companion  antidumping  du'y 
investigation  (58  FR  12935)  Or.  April  6. 
1993,  we  terminated  the  suspension  of 
liquidation  of  all  entries  of  tne  subjed 
m.erchandise  entered,  or  withdrawn  fo.- 
consumption,  on  or  after  that  date  (see. 
the  Suspension  of  Liquidation  section. 
below) 

The  parties  submitted  t.a,>e-specific 
bnefs  and  rsbuttal  bnefs  on  March  2R 
and  31,  1993.  respectively.  General 
issues  briefs  and  rebuttal  bnefs  werw 
submitted  on  April  28,  1993  and  Mdv  3. 
199:?.  respectively,  Case-sp6»:ific  and 
general  issues  public  hearuigs  were  held 
on  Apnl  2.  1993,  and  May  5  a:.d  6, 
1993.  respectively  i 

S'-ope  of  Investigation 

The  products  covered  by  this 
investigation,  certain  cut-to-leng»h 
carbon  steel  plate,  constitute  one  "class 
or  kind"  of  merchandise,  as  described  in 
the  Scope  Appendix  attached  to  the 
F.nal  Affirmative  Countervailing  Duty 
Determination  Certain  Steel  Producls 


from  Austria,  which  is  being  published 
concurrently  with  this  notice. 

Injury  Test 

Because  the  UK  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  70irb)  of  the  Ad,  the  US 
International  Trade  Commission  (ITC)  is 
required  to  determ.ne  whether  imports 
of  certain  steel  products  from  the  UK 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry  On  August  21, 
1992,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  mdication  that 
an  industry  m  the  United  States  is 
rr.aterlally  m|urt»d  or  threatened  with 
material  injury  by  ruason  cf  imports 
from  the  UK  of  the  subject  merchardifw 
57  FR  38064  (August  21.  1992) 

Respondents 

The  UK  govanirnent.  the  Commission 
of  the  European  Communities  (EC),  and 
British  Steel  pic  (BS  pic)  are 
respondents  for  the  class  or  kind  of 
merchandise  suhjert  to  this 
investigation.  BS  pic  is  the  only 
respondent  company  for  the  class  or 
kind  of  merchandise  subject  to  this 
investigation:  certain  cutto-length 
carbon  steel  plate. 

Glynwed  Steels  Limited  ("GlvTiwed") 
did  not  respond  to  the  [>epartment's 
questionnaire  Therefore,  because 
Glynwed  refused  to  cooperate,  we 
assigned  to  Glynwed.  as  the  best 
information  available,  a  rate  of  0  6fi 
percent,  which  is  the  sum  of  the  cd 
valorem  rates  (not  adjusted  for  spin-offs 
or  privatization)  caitrulated  for  programs 
which  were  not  specifically  applicable 
to  BS  pic,  such  as  regional  development 
grants  and  EC  programs. 

Corporate  History 

BS  pic  is  the  corporate  successor  to 

t.'ie  British  Steel  Corporation  (BSC),  a 
company  that  was  wholiv-owned  bv  t.he 
UK  government .  In  1 983 .  the  LTC 
government  sold  BSC  through  a  public 
offering  of  shares  With  the  exception  of 
a  Special  Share  wiiich  represents 
approximately  0  0(3001 7  percent  of  the 
total  number  of  shares  issued  and  which 
is  intended  to  prevent  persons,  or 
persons  acting  m  roncert.  from  having 
an  interest  of  15  percent  or  more  in  the 
company,  the  UK  government  currently 
holds  no  ownership  interest  in  BS  pic. 

General  Issues 

Several  issues  raised  by  interested 
parties  in  this  investigation  and  in  other 
countervailiiig  duty  investigations  of 
certain  steel  products  from  various 
countriea  were  not  case-specific  but 
rather  were  general  in  nature.  These 
included: 

•  Allocation  Issues; 


UMI 


•  Denominator  Issues; 

•  Equity  Issues. 

•  Prepension  Program  Issues: 

•  Pnvatization  Issues;  and 

•  Restrutturing  Issues. 
The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  briefs 
and  the  country-specific  briefs,  and  the 
Department's  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  the  Final 
Affirmative  CountervaiUng  Duty 
Determ.ination:  Certain  Steel  Products 
from  .Austria. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  investigating  subsidies,  the  period  of 
investigation  (POI),  is  April  1 .  1991 
through  March  31,  1992,  which 
corresponds  to  the  fiscal  ysrir  of  BS  pic. 

Privatization 

In  this  final  determination,  we  have 
determined  that  a  portion  of  the  price 
paid  for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  tlie  purchase  price 
attributable  to  repayment  of  pnor 
subsidies.  We  then  reduced  the  benefit 
streams  for  each  program  by  the  ratio  of 
the  repayment  amount  to  the  net  present 
value  of  the  remaining  benefits  at  the 
time  of  privatization.  A  further 
explanation  of  the  Department  s 
determination  on  privatization  and 
these  calculations  can  be  found  in  the 
Pnvatization  section  of  the  Creneral 
Issues  ApMndix  The  subsidies 
allocated  to  the  POI  for  BS  pic  reflect, 
where  appropriate,  the  application  of 
the  privatization  methodology 

Spin-offs 

In  this  final  determination,  we  have 
also  determined  that  a  portion  of  the 
price  paid  when  a  "productive  unit"  is 
sold  is  allocable  to  the  value  of 
sub,s.dies  received  in  prior  years  by  the 
seller  of  the  "productive  unit  "  The 
subsidies  allocated  to  the  POI  have  been 
reduced,  where  appropriate,  as 
described  above,  but  adjusted  by  the 
asset  value  of  the  "productive  unit."  For 
a  further  explanation  of  tlie 
Department's  determination  regarding 
"spin-offs"  and  these  calculations,  see 
the  Restructuring  section  of  the  General 
Issues  Appendix. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification  of  those 
responses,  and  consideration  of  the 
arguments  submitted  by  the  interested 
parties,  we  determine  the  following: 
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Equitv'worthiness 

The  Department  previously 
detenr.ined  that  BSC  was 
unequitvworthy  between  1977  and 
1982,  Se^.  Stainless  Steel  Sheet,  Str.p 
and  Plate  from  the  United  Kingdom 
(Stainless  Steel),  48  FR  19048  (Apnl  27 
1983)  In  Stainless  Steel  Plate  from  the 
United  Kingdom;  Preliminary'  Results  of 
Countervailing  Duty  Administrative 
Review  (Stainless  Steel  Review),  51  FK 
34112  (September  2.5,  1985).  the 
Department  determined  that  BSC  was 
unequity-worthy  in  financial  years  198<!. 
83  and  i983.'84.  Respondent  has 
presented  no  new  evidence  m  this 
investigation  that  would  lead  us  tc 
reconsider  the  Department's  previous 
findings. 

With  resped  to  the  period  1984,'85 
through  198.5  '86.  we  examined  the 
financial  condition  of  BSC.  The  analysis 
of  pnor  vears'  results  indicates  tliat  BSC 
was  unequityworthy  for  financial  years 
1984/85  and'  1985/86,  For  fiscal  year 
1984/85,  BSC  yielded  negative  returns 
on  assets  and  equity  Times  interest 
earned  (a  measure  of  BSC's  long-tenn 
solvency)  and  BSC's  profit  margin  were 
both  negative  for  financial  year  1934 '85. 
BSC  only  reported  a  profit  margin  c'  one 
percent  by  1986.  In  addition,  no 
dividends  were  distributed  by  BSC 
between  1977  and  1986,  Consequonily, 
based  on  Stainless  Stttel.  Stainless  Stt^el 
Review,  and  our  review  of  BSC's 
financial  results  pnor  to  years  1984/85 
and  1985/86.  we  determine  that  BSC 
was  unequityworthy  from  1977/78 
through  1985/86, 

Creditworthiness 

The  Department  previously 
determined  that  BSC  was  creditworthy 
from  its  formation  through  its  fiscal  year 
1976/77  and  was  uncreditworthy  for 
fist:al  years  1977/78  through  1981/82. 
See  C-ertam  Steel  Products  from  the 
United  Kingdom  (Steel  Producis).  47  FR 
39384.  39386  (September  7,  1982).  In 
the  Stainless  Steel  Review,  the 
Department  determined  that  BSC  was 
uncreditworthy  in  financial  years  1982/ 
83  and  1983/84.  Respondent  has 
provided  no  new  information  in  this 
investigation  that  would  lead  us  to 
reconsider  the  Department's  previous 
findings. 

With  respect  to  the  period  1984/85 
through  1985/86.  we  examined  the 
financial  condition  of  BSC,  The  analysis 
of  prior  years'  results  indicates  that  BSC 
was  uncreditworthy  for  financial  years 
1984/85  and  1985/86.  Times  interest 
earned  and  BSC's  profit  margin  were 
both  negative  for  financial  year  1984  85. 
The  debt  to  equity  ratios  for  both 
financial  years  1984/85  and  1985/86 


indicated  that  it  would  be  very  difficult 
for  BSC  to  meet  its  debt  nbiigaliong. 
Based  on  this  information,  we 
determine  that  BSC  was  uncreditworthy 
in  1984/85  and  1985 '86  Based  on  Steel 
Products,  the  Stainless  Steel  Review, 
and  our  review  of  BSC  s  financial 
results  for  yea-s  1984,  h5  and  1985/86, 
we  determine  that  BSC  was 
uncreditwortny  for  the  period  1977/78 
through  1985,86. 

BS  plc'8  Total  Sales  Value 

'vVe  verified  that  British  Steel 
Distribution  (BSD)  purchases  steel  from 
both  BS  pics  own  mills  and  from  other 
producers  m  both  the  UK  and  overseas. 
BSD  stocks  this  material  and  then  sells 
it  to  end-users,  either  in  its  original  form 
or  after  hirther  processing. 

BSD  s  sales  are  included  in  the 
volume  and  value  data  reported  by  BS 
pic  In  order  to  arrive  at  BS  pic's  total 
sales,  we  first  subtracted  from  the 
company's  verified  total  sales  of  British- 
produced  merchandise,  all  sales  made 
by  BSD  We  then  added  back  the  value 
of  steel  purchased  by  BSD  from  BS  pic's 
steel  mills  in  the  UK.  Although  this  has 
the  effect  of  removing  the  value  added 
by  BSD,  we  did  not  have  information  to 
make  the  adjustment  otherwise.  Thus, 
BS  pic  s  total  sales  value  used  in  our 
benefit  calculations  only  includes  the 
comipany's  sales  of  its  own  merchandise 
produced  in  the  UK.  For  an  explanation 
of  why  we  are  only  using  sales  of 
products  produced  in  the  UK,  see,  the 
Denominator  section  of  the  General 
Issues  Appendix. 

As  also  outlined  in  the  Denominator 
section  of  the  General  Issues  Appendix, 
we  subtract  the  sales  of  services 
unrelated  to  the  production  of 
merchandise  frcmi  a  com.pany's  total 
sales  value  when  measuring  the  benefit 
from  subsidies  that  are  tied  to 
productive  activities.  Accordingly,  we 
have  subtracted  the  verified  sales  by  BS 
pic's  non-manufacturing  companies 
from  BS  pic's  total  sales  when 
calculating  the  benefit  from  two  of  the 
subsidy  programs  used  by  the  company: 
the  Regional  Development  Grants  and 
the  ECSC  Article  54  loans.  Because  the 
Regional  Development  Grants  were 
re;  eived  for  the  purchase  of  specific 
assets,  this  program  is  tied  to  productive 
activities.  Likewise,  because  the  ECSC 
Article  54  loans  are  provided  for  the 
purchase  of  new  equipment,  they  are 
also  tied  to  production. 

A  Programs  Determined  To  Be 

Counten-ailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  the  United  Kingdom  of 


certain  steel  products  under  the 
following  programs: 

1.  Government  Equity  Infusions  Into 
BSC 

BSC  received  equity  capital  from  the 
Secretary  of  State  for  Trade  and  Industry 
pursuant  to  Section  18(1]  of  the  Iron  and 
Steel  AcU  of  1975, 1981,  and  19fi2 
(Section  18(1)).  This  equity  laj  ,•&.  was 
received  every  financial  year  from 
1977/78  through  1985/86.  The  UK 
government's  equity  investments  in  BSC 
were  made  pursiiant  to  its  agrt^^^i 
external  financing  limit,  whi-  n  v*ns 
based  upon  mediiun-term  financial 
projections.  BSC's  performance  was 
monitored  by  the  UK  government  on  an 
ongoing  basis  and  requests  for  capital 
were  examined  on  a  case-by-case  basis. 
The  UK  government  did  not  receive  any 
additional  ownership,  such  as  stock  or 
additional  rights,  in  return  for  the 
capital  provided  to  BSC  under  Section 
18(1)  since  it  already  owned  100  percent 
of  the  company. 

As  stated  above,  we  determine  that 
BSC  was  unequityworthy  from  1977/78 
through  1985/86.  Thus,  we  determine 
that  the  equity  infusions  provided  to 
BSC  by  the  UK  government  between 
1977/78  through  1985/86  were  on  terms 
inconsistent  with  commercial 
considerations. 

BSC  wrote  off  its  Section  18(1)  equity 
capital  through  two  capital 
reconstructions.  The  first  capital 
reconstruction  involved  the  write-off  of 
capital  in  recognition  of  trading  losses 
that  could  not  be  recovered  out  of 
existing  assets.  It  was  effected  in  two 
stages  imder  the  Iron  and  Steel  Acts  of 

1981  and  1982.  First,  the  1981  Act  itself 
reduced  by  £3,000  million  the  sums 
invested  in  BSC  by  the  UK  government 
under  Section  18(1).  Second,  a  further 
reduction  of  £1,000  miUion  was  taken  in 

1982  pursuant  to  a  statutory  instrument 
(the  British  Steel  Corporation  Reduction 
of  Capital  Order)  under  the  Iron  and 
Steel  Act  of  1982. 

A  second  capital  reconstruction  of 
BSC  took  place  in  1988  in  accordance 
with  the  British  Steel  Act  of  1988.  The 
purpose  of  this  second  reconstruction, 
involving  a  reduction  of  £2,980  million 
in  Section  18(1)  funds,  was  to  prepare 
BSC  for  privatization  by  bringing  it  into 
a  form  appropriate  for  a  Public  Limited 
Company  (i.e.,  "pic"). 

As  discussed  in  the  Equity  section  of 
the  General  Issues  Appendix,  we  have 
treated  equity  infusions  In 
unequityworthy  companies  as  grants. 
We  have  further  determined  that  these 
equity  infusions  constitute  subsidies  to 
BSC  because  they  were  provided  on 
terms  inconsistent  with  commercial 
considerations,  pursuant  to  section 
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77l(5)(A)(ii)  of  the  Act.  and  not  through 
the  subsequent  wnte-off  of  the  equitv 
Therefore,  we  are  counten'ailing  the 
equity  infusions  as  grants  given  in  the 
years  the  capital  was  received   Because 
we  determine  that  BSC  was 
uncredit worthy  from  1977/78  through 
1985/86.  we  have  used  an 
uncreditworthy  rate  as  the  discount  rate 
(see,  section  355  44(b){6j{iv)  of  the 
[Apartment's  Prtjposed  Regulations,  54 
FR  23356.  23380  [May  31,  1989) 
(Proposed  Regulations)) 

In  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Roiled  Lead  and  Bismuth 
Carbon  Steel  Pnxiucts  from  the  United 
Kingdom.  58  FR  6237  (Januar>'  2' 
199J),  we  determined  that  £30  .million 
of  the  1985/86  equity  infusion  received 
by  BS  pic  was  t'ed  to  the  purchase  of 
a  bloom  caster  for  its  joint  venture 
company,  LTS  Therefore,  we  excluded 
this  amount  from  BS  pics  "pool"  of 
benefits  .Accordingly,  in  this 
investi^iion.  we  have  subtracted  £30 
million  from  the  total  equity  inf^asior. 
received  by  BS  pic  m  1985/86 

We  have  determined  these  m.^usiciii 
to  be  non-reciiTfing  benefits  for  the 
reasons  outlined  in  the  Allocation 
s*Jction  of  the  General  Issues  Appendix. 
Therefore,  we  a!I(x:ated  the  benefits  over 
the  average  useful  life  of  renewable 
physical  assets  in  the  steel  industry  (i.e., 
15  years)  in  accordance  with  our  grant 
methodology,  See.  the  AliocaUon 
section  of  the  General  Issues  Appendix. 
We  divided  the  benefit  by  BS  pic  s  total 
sales  of  all  products  dunng  the  POI, 
adjusted  as  discissed  above.  On  this 
basis,  we  determine  the  net  subsidy  for 
this  program  to  be  8  63  pertent  ad 
valorem  for  BS  pic. 

2  Cancelled  NLJ  Debt 

In  conjunction  with  the  1381/1982 
capital  reconstruction  of  BSC,  Section 
3(1)  of  the  Iron  and  Stwl  Act  1981 
exting-oishad  £509,308.569  of  National 
Loan  Fund  (NLF)  loans,  together  with 
accrued  interest  tiibreor..  at  t.he  and  of 
BSC  s  19eO/81  financial  yea: 

Because  this  cancellafjon  of  debt  wu.s 
provided  specificaily  to  BSC.  we 
determine  that  it  is  a  countervailable 
benefit  pursuant  to  section  771(5)(A){ii) 
of  the  Act. 

We  consider  this  debt  forgiveness  to 
be  a  non-recurrmg  grant.  Therefore,  we 
calculated  the  benefit  for  the  POI  using 
our  grant  ..lethodolngy  (see  Allocation 
section  of  the  Geaeral  Issues  Appendix). 
Because  wa  have  determined  that  BSC 
was  uncreditworthy  for  financial  year 
1981/82,  we  used  an  uncreditworthy 
rate  as  th«  discount  rate.  We  divided  the 
benefit  by  BS  pic'  total  sales  of  all 
products  to  calculate  ihe  ad  valorem 


benefit  On  this  basis,  we  determine  the 
net  subsidiM  for  this  program  to  be  0  71 
percent  ad  valorem  for  BS  pic 

3  Regional  Development  Grants 

Regional  develooment  grants  v/ere 
made  to  BSC  under  the  Industry  Ac[  of 
1972  and  the  inaustr.al  Devt-iopment 
Act  of  1982.  In  order  to  qualify  for 
assistance  undfw  these  two  acts,  an 
applicant  had  to  be  wholly  or  rnamly 
engaged  in  manufacturing  and  located 
in  an  assisted  area.  Assisted  areas  are 
older  industrial  areas  identified  as 
having  itH-p-soAted  and  long-term 
probieris.  high  levels  of  unemployment. 
migration,  slow  economic  growth, 
derelict  land,  old  and  obsolete  factory 
buildings,  and  a  relatively  Inw  level  of 
amenities. 

Regional  deveiopmt^n;  grants  pa;d  for 
the  purchase  of  sptMiific  assets 
According  to  the  UK  government,  they 
involved  one-time  grants  the 
disbursement  of  which  was  sometimes 
spaced  over  several  years 

BSC  received  regional  development 
grants  curing  financial  years  1977/78 
through  198586  In  any  year,  the 
am.ounts  claimed  by  BSC  for  these 
grants  arose  out  of  a  number  of 
successful  applications  that  had  met  the 
required  criteria. 

Since  this  program  is  limited  to 
certain  regions,  we  find  it  specific 
within  the  meaning  of  section 
771(5)(A)(ii)ofthe  All  We  further 
determine  the  benefits  under  this 
program  to  be  non-recumng 

We  calculated  the  benefit  for  the  POI 
using  our  grant  methodology.  When  the 
total  grants  received  under  this  program 
in  any  year  were  less  than  0  50  percent 
of  sales  in  that  year,  we  expensed  the 
benefit  in  the  year  of  receipt  See,  the 
Allocation  section  of  the  General  Issues 
Appendix.  Since  we  have  determined 
that  BSC  was  uncreditworthy  from 
1977/78  through  1985/86,  we  u.->ed  an 
uncreditworthy  rate  as  the  discount  rate 
We  then  divided  the  benefit  by  3S  pic's 
total  sales  of  all  products  to  calculate 
the  ad  valorem  benefit.  On  this  ba.'^is, 
we  determine  the  net  subsidies  for  this 
program  to  be  0.35  percent  a  J  valorem 
for  BS  pic. 

4.  European  Regional  Development 
Fund  (ERDF)  Aid 

Created  under  the  Treaty  of  Rome. 
which  established  the  EEC,  the  ERDF 
provides  grants  to  help  redress  the 
principal  regional  imbalances  in  the  EC 
by  participating  in  the  development  and 
strjctural  adjustment  of  regions  whose 
development  is  lagging  behind  and  in 
the  conversion  of  dedining  industrial 
regions.  The  ERDF  is  one  of  the 
programs  administered  by  the  EC  that. 


since  June  24,  1988,  has  been  unified 
under  the  heading  of  "Structural 
Funds."  The  program  is  funded  through 
tlie  EC  general  budget. 

Since  this  program  is  linriited  to 
i,«rtain  regions,  we  find  it  specific 
within  the  meaning  of  Section 
771(5)(A)iii)  of  the  .\cX. 

in  1991/92.  ERDF  assistance  was 
provided  to  the  UK  for  BS  pic's  Deeside 
Industrial  Pe^k  to  fund  infrastructure 
development  (roads,  sewers,  water,  gas. 
elect'ir.ity,  etc.].  The  goal  of  the 
mfrasti-ucture  project  is  to  make  the  site. 
formerly  agricultural  land,  suitable  for 
light  ir.dust'y.  At  venHcatioi!,  company 
officials  informed  us  that  the  developed 
area  was  not  to  be  owned  and  operated 
by  BS  pic.  but  rather  by  other 
companies  to  replace  plants  in  the  area 
that  had  been  lost.  The  assistance  was 
ricitprovided  for  steelmaking  activities. 

The  amount  of  assistance  which  BS 
pic  reported  as  having  been  received 
under  this  program  in  1991/92  was 
£^39.000.  This  was  the  amount  the 
Department  used  in  its  calculations  for 
purposes  of  the  preliminary 
determination.  At  ventication,  however. 
we  learned  that  BS  pic  applied  to  the 
regional  (Welsh)  office  for  ERDF 
funding  in  stages,  as  phases  in  the 
infrastrurture  were  completed.  An 
application  was  submitted  fur  each 
phase  of  the  infrastructure  project.  The 
application  was  based  on  audited 
payments  made  to  contractors  for  the 
infrastructure 

At  the  tim.e  of  verification  the  Deeside 
Industrial  Proie<,'t  was  in  Phase  VI,  Wa 
verified  that  a  grant  in  the  amount  of 
£.9325.000  was  approved  for  Phase  M. 
We  also  venhed  that,  as  of  1990, 
£9287.938  had  been  paid  cut  to  BS  pic 
for  Jie  Deeside  Industrial  Projef;t, 
Company  officials  were  unable  to  break 
out  llie  exact  amounts  provided  for 
Phases  I  through  V  of  the  Deeside 
proiecrt. 

With  rvspect  to  BS  pic,  we  found  no 
evidence  that  the  ERDF  grants  ai* 
related  to  stetl  production.  The 
information  reviewed  at  verification 
supports  the  fact  that  this  aid  went 
solely  to  land  development  and  had 
nothing  to  do  with  the  steel  industry 
(the  Deeside  plant  was  closed  in  1980). 
However,  there  is  no  information  to 
indicate  whether  BS  pic  would  have 
been  obligated  to  provide  this 
infrastructure  because,  for  example,  it 
had  closed  steel  facilities  in  the  area. 
Therefore,  we  are  treating  the  funds 
provided  under  this  program  as 
countervailable  grants. 

If  it  were  the  case  that  the  total 
received  by  the  company  through  1990 
(£9287,938)  W9s  received  in  equal 
installments  in  each  of  the  fiscal  years 
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l''!84/85  through  ]  983/90.  the  a.Tioujits 
receiv&d  under  this  program  ir.  each 
year  would  be  less  tiian  C/iO  percent,  jf 
t_ne  company's  sales  m  eaih  veer 
Therefore,  each  of  these  aniounls  we:f^ 
expensed  in  the  years  cf  ret-eip 
F'Jrtiarmore,  because  the  amount  of  uns 
1390/91  grant  is  less  than  0  50  percent 
d:"BS  pic's  total  sales  in  1991,  we  ha\^ 
expensed  it  in  the  year  of  receipt  (i.e., 
1991)  Thus,  we  di vide^i  the  amount  of 
the  1991  grant  by  BS  pic's  total  sales  of 
a'l  products  to  calculate  the  ad  valoniri 
b«nf  fit  Or!  th;s  basis,  we  deter-. vine  the 
r  Jt  subsidies  for  th.s  program  t  j  bt  0  00 
percent  ad  •  r.:orem  for  BS  p!c 

5  ECSC  Article  54  Loans/Interest 

Reba'es 

The  Eun^pean  Cc(j1  ana  Steel 
Community's  (ECSC)  Article  54 
iijdustrial  investment  loans,  which  are 
o.ily  available  to  the  irc-i  and  steel 
iudustrv,  are  Tovided  for  the  p',irpos+> 
of  purchasing  new  equipment  or 
r~r.ancing  modernization.  We  verified 
tnat  Article  54  lofeiis  are  d:rec1   Icr.s^ 
ttirm  loans  from  t;:8  EC  Ccmmi-- "N-n  a'-,  i 
that  the  funds  a'fl  loaned  at  a  sightly 
higher  rate  than  that  at  which  the 
Commission  obtained  them  In  order  to 
cover  its  co-^its.  We  also  "-enfied  that  the 
puroose  of  thi;;  program  is  to  ff^cihtate 
'ne  t>orrowir.g  process  for  companies  in 
;  .e  ECSC,  some  of  which  may  not 
olherw'se  be  able  to  obta-n  loans 

We  determine  that  this  program  is 
hmited  to  the  iron  and  steel  industry, 
riierefore,  the  loans  provided  under  this 
program  are  countervailable  tc  the 
extent  that  ihey  were  provided  on  terms 
inconsistent  with  commercial 
c'T.siderations 

interest  rebates  on  Article  54  loans 
wrp  granted  to  steel  companies  during 
tne  i^structuruig  and  modernization  of 
the  industry  in  the  early  1980s. 
Compenies  ap diving  for  these  rebates 
had  to  meet  certain  aitena,  sudi  as  a 
reduction  in  steel  pioduction  capacity 
A, id  improvements  in  processing  that 
v\  ouid  yield  energy  savings  and 
i.T proved  efficiency 

Interest  rebates  were  imiited  to  a 
maximum  of  three  percent  of  t."ie  total 
irvestment  ove''  a  period  of  five  years. 
These  rebates  were  funded  from  the 
ECSC  operational  budget  Since  1985, 
levies  imposed  on  ECSC  steel 
companies  have  provided  the  revenues 
for  the  operational  budget.  Deficits  in 
tlie  operational  budget  are  made  up  by 
Mem'ber  State  conlnbuticr.s,  VS  hile  no 
Member  State  cnntnbuiions  have  been 
made  to  the  operational  budget  since 
r.^84,  It  was  SI  pDif^mented  by  Member 
States  from  Ih'B  inrough  1984 

Because  the  inierest  reDates  given 
pnor  to  1985  were  partially  financed 


tlirough  Mtmber  State  contribc'ions  a 
portion  of  thcjse  interest  rebates  are 
I,  ountervailabie.  Consistent  with  past 
(iise.s,  we  have  not  rx)untervaile'd  the 
p  :rtiQn  financed  by  the  ECSC's 
cperating  badg«t  because  those  funri."; 
are  Dbtflined  from  rompany  lev.es   I  i 
calculate  the  counter\'8ilable  pcrtion  nf 
the  rebates,  we  calculated  the  r^':-"  cf 
the  contribution  from  Member  Sievs  to 
the  ECSC's  total  availatjie  funds  for  the 
vear,  and  then  multip:it-d  this  ratio  by 
l!ie  rebe'e  amcunt 

Moreover,  6e<.i!use  ;,  ompanies  were 
aware  that  interest  rt^t.ates  would  be 
available  when  the  loans  were  taien 
out.  we  consider  the  -ebeles  to 
constitute  reductions  in  tne  interest 
rates  charged  ratner  trian  K'snt.' 

We  verihed  th,:it  ESC  received  cirr-e 
Article  54  long-term  loans  in  1977.  all 
r' which  were  provided  in  U.S.  dollars. 
i!  also  re*. eived  rel>at98  during  the  first 
f  ve  years  on  one  of  these  loans  We 
venfied  that  BSC  knew  that  -t  quai.fit*d 
for  the  interest  rebate  at  tne  time  the 
1  an  was  granted.  We  also  verified  that 
;  \e  rebate  was  paid  to  BSC  on  the  dates 
tnat  interest  on  the  loan  was  due. 

We  considered  liie  loan  made  to  BSC 
curing  its  creditworthy  period  (i.e.. 
prior  to  April  1577)  sfTPrs'piv  from  the 
two  loans  made  dunrrC .  s 
uncreditworihv  ppru.'C    .  t-  .  from  April 
19771  For  the  .A!iiCi9  ,54  ir>en  provided 
when  BSC  was  cred!tv.,;:;r:hv  we 
applied  a  creditworthy  interest  rate  (i.e., 
the  average  U.S.  loriii-;t--T;  commercial 
rate  for  1977)  a.s  our  t,f  cichmark.  To 
calculate  the  'penefit  frorr.  this  loan  we 
employed  our  no.'Tnb'i  t::vig-term  loan 
methodology  as  described  ;n  section 
355.49{c)lirof  the  Departmf  nt's 
Proposed  Regulations   v'VtJ   nen 
compared  the  benchmarK  financing  to 
the  ftnanang  BSC  received  and  found 
that  BSC  paid  more  interest  than  it 
would  have  paid  using  the  benchmark 
interest  rate.  Therefore,  we  did  not  find 
tiiat  this  loan  was  provided  on  terms 
inconsistent  with  commercial 
considerations. 

For  the  loans  pro^■.d6(1  aPer  FSC 
became  uncredilwonhy,  \»  e  uwa  an 
uncreditworthy  rate  (i  e,  the  highest 
U.S.  lending  rote  available  for  long-term 
fixed  rate  loan?,  pi..s  a  risk  premium 
equa'  to  12  percent  of  the  V  S  pr.ine 
ra;e  for  1977).  See  Final  Affirmative 
Countervailiiig  EKity  Determination: 
New  Steel  Rail,  Except  Light  Rail,  firom 
Canada,  54  PR  31991^  (Aujrjst  :i.  1989). 
and  section  355,44ib)(6Hiv)  of  the 
Department's  Proposed  Regxilations.  We 
used  as  our  benchmark  interest  rates  on 
U.S.  dollar  loans  borrowad  in  the 
United  Staies  t)ecause  we  do  not  have 
infomietion  on  U.S.  dollar  loans 
borrowed  in  the  UK  in  1977. 


We  then  compared  the  bend-.ma'i 
financing  to  the  financing  BSC  rv  *•  ^  wi 
umder  this  program  and  found  that  the 
two  Article  54  loans  to  BSC  during  its 
uncreditworthy  period  were  provided 
on  terms  inconsistent  with  commeraal 
considerations. 

To  calculate  the  benefit  from  these 
loans  we  e:c  ployed  our  normal  long- 
term  luhii  methodology  as  described  in 
section  355.49(c)(1)  of  the  Department's 
Propc,(.Hd  Kn«  .lations.  (See,  also.  Final 
A ffi  ."^r  11 ; ,  V  p    -   ;  n tervailing  Duty 
i  tienniiation:  Certain  Granite  Products 
troui  Spain,  53  FR  24340  (June  28. 
1388).)  We  then  divided  the  benefit 
attributable  to  the  POI  by  BS  p     s !  ul 
sales  of  all  products.  On  this  bn>  <<.  «,« 
calculated  an  estimated  net  subsidy  of 
0.00  percent  ad  valorem  for  BS  pic. 

6.  Transportation  Assistance 

Petitioners  allege  that  BS  pic  receives 
benefits  in  the  form  of  preferential 
railroad  rates  provided  by  British  Rail, 
8  government-owned  company. 
Petitioners  rely  on  Certain  Steel 
Products  from  the  United  JCingdom.  47 
FR  39384,  39386  (September  7.  1982).  In 
which  the  Department  determined, 
based  on  BIA.  that  BSC  was  receiving 
preferential  railroad  rates.  In  its  1983 
Stainless  Steel  investigation,  the 
Department  found  that  BSC  did  not 
appear  to  receive  preferential  rates.  The 
decision  in  Stainless  Steel,  however. 
seemed  to  be  limited  to  the  subject 
merchandise. 

According  to  the  UK  government's 
responses,  British  Rail  is  required  by  the 
government  to  operate  on  a  commercial 
basis  with  set  financial  targets.  It  is 
British  Rail's  policy  not  to  discriminate 
between  comparable  customers  in 
determining  its  charges.  According  to 
the  UK  government,  such 
discrimination  would  be  countw  to  the 
commercial  objectives  set  by  the 
government  and  would  distort  the  terms 
of  compjetiticn  between  rail  freight 
users,  exposing  British  Rail  to  action 
under  EC  competition  law. 

However,  government  officials 
refused  to  allow  us  to  examine  prices 
charged  other  rail  customers.  Therefore, 
using  the  1982  Certain  Steel 
investigation  as  BIA,  we  determine  the 
program  to  be  countervailable  and  the 
estimated  net  subsidy  rate  to  be  0.07 
percent  ad  valorem  rar  BS  pic. 

B.  Program  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
program  does  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  the  United  Kingdom  of  certain  steel 
products: 
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European  Investment  Bank  (EIB)  Loans 

The  European  Investment  Bank  was 
created  by  the  Trea'y  of  Rome  to  fund 
protects  in  various  countries  and 
different  types  of  industries.  Dunng 
venfication,  we  found  that  tiie  EIB 
provides  loans  to  numerous  economic 
sectors  m  ail  regions  of  Europe. 
Furthermore,  Lie  metai  production 
CAte^orv  which  includes  production  of 
the  subiea  merchandise,  historically 
has  received  a  very  small  percentage  of 
the  loans  granted  by  the  EIB.  For 
examiple.  firom  1987  through  1991,  this 
sector  received  only  0.5  percent  of  total 
loans  provided  by  \he  EIB.  Therefore, 
we  determine  that  this  program  is  not 
counter.  :;:ab'.9  because  the  program 
was  available  and  widely  used  on  a  de 
jure  and  de  facto  basis  throughout 
Europe 

C  Proinms  Determined  Not  To  Be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  the  IK  of  certain  steel  products: 

1  Loan  Guarantees. 

2  N'LF  Loans. 

3  ELSC  Redeployment  Aid. 

4  ECSC  Conversion  Loans. 

5  Article  56  Rebates. 

Interested  Party  Comments 

The  following  are  country-specific 
r  imments  only  and  do  not  address 
those  issues  identified  as  general  issues, 
above  Also,  for  comments  relating  to  EC 
programs  see,  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Cert.im  Steel  Products  from  Belgium 
wruch  IS  being  published  concurrently 
WTth  this  notrce. 

Comment  1  Petitioners  argue  that  the 
interest  rates  provided  by  the  UK 
government  and  relied  upon  by  the 
Departmeiit  in  calculating  its 
prelimi.".ar>  C'vTl  rates  are 
unrep'^sen'a'ave  of  the  rates  which  an 
un area u worthy  company  such  as  BSC 
would  have  been  forced  to  pay.  To 
correct  this  d;-:crepancy,  petitioners 
ur^e  the  DepartjTient  to  use  a  rate  series 
provided  by  petitioners  based  upon  the 
average  intorest  rates  paid  by  the  most 
highly  leveraged  UK  public  companies 
d;inng  the  PIDL 

EXX  Pc'-jition:  We  agree  that  the 
interest  rates  used  m  the  preUminary 
determination  were  not  reflective  of  the 
interest  rates  an  uncreditworthy 
company  would  have  paid.  la  the 
(.aiculdtions  for  this  determination,  we 
have  used  the  >,"  formation  submitted  by 
the  petitioners 

Comment  2  L^urlng  verification, 
respondent  BS  pic  was  unable  to  break 
out  freight  exptjnses  from  ihe  sales 


denominator  for  sales  to  ECSC  and 
European  Free  Trade  Association 
(EFTA)  countries.  Petitioners  argue  that 
the  Department  should  subtract  an 
estimate  of  freight  costs  on  export  sales 
to  ECSC  and  EFTA  custo.mers. 

DOC  Position:  We  have  used  as  our 
denominator  BS  pic's  total  stiles  of  ail 
products  produced  in  the  UK  As 
described  in  the  Denominator  section  of 
the  General  Issues  Appendix,  when 
freight  expenses  are  included  in  the 
total  sales  figure,  we  are  not  adjusting 
for  these  expenses  unless  freight 
expenses  are  included  in  the  value  of  a 
company's  sales  of  the  subject 
merchandise  to  the  United  States. 
Because  sales  of  the  subject 
merchandise  to  the  United  States  are 
recorded  on  an  ex-factory  basis,  we  have 
not  made  any  such  adjustment. 

Comment  3:  Petitioners  argue  that,  in 
determining  whether  Article  54  loans 
were  not  provided  to  BSC  on  terms 
inconsistent  with  commercial 
considerations,  the  Department 
incorrectly  used  as  a  benchmark  the 
highest  U.S.  lending  rate  available,  plus 
a  risk  premium  based  on  the  U.S.  prime 
rate.  According  to  petitioners,  this 
comparison  is  clearly  erroneous  because 
it  is  inconsistent  with  section 
355.44(b)(4]  of  the  Department's 
Proposed  Regulations  which  state  that 
the  Department  should  use  as  its 
benchmark  "the  national  average  long- 
terra  fixed  interest  rate  in  the  country  in 
question." 

DOC  Position:  We  argue  that  the 
preferred  benchmark  for  the  dollar- 
denominated  Article  54  loans  is  a  rate 
in  the  United  Kingdom  for  long-term 
dollar-denominated  loans.  However  we 
were  unable  to  obtain  this  information 
Therefore,  we  used  U.S.  interest  rates. 
which  we  consider  to  be  a  reasonable 
alternative. 

Comment  4:  According  to  petitioners, 
insofar  as  the  ECSC  Article  54  rebates 
were  stipulated  in  advance  to  be  of  a 
limited  duration,  they  should  be 
countervailed  as  non-recurring  grants  in 
accordance  with  355.49(b)  of  the 
Department's  Proposed  Regulations 

DOC  Position:  m  those  instances 
where  the  company  expects  to  receive 
the  rebate  when  it  applies  for  the  loan, 
we  have  treated  the  loan  with  the  rebate 
as  a  reduced  interest  loan.  We  believe 
this  is  appropriate  because  expectation 
of  the  rebate  will  affect  the  firm's 
decision  of  whether  or  not  to  apply  for 
the  loan.  However,  where  that 
expectation  does  not  exist,  and  the 
government  forgives  interest  m  the 
course  of  the  loan,  we  have  treated  the 
forgiven  amounts  as  grants 

Comment  5:  Petitioners  argue  ihat  the 
benefits  provided  under  the  ERDF 


should  more  correctly  be  treated  as 
recurring  grants,  in  accordance  with 
section  355,49(a)(2j  of  the  Department's 
Proposed  Regulations,  because  th^ 
f287,983  received  by  BSC/BS  pic 
between  the  ye.ars  l'984/85  and  1989/90 
ware  disbursed  in  equal  increments 
each  year 

DC)C  Position:  Although  we  do  not 
agree  that  the  grants  under  ERDF  are 
recurring,  we  have,  nevert^leless, 
expensed  the  benefits  provided  under 
this  program  because  thev  were  less 
than  0,50  percent  of  BSC.FS  p'c's  total 
sales  in  each  year  benefits  were 
received.  (See,  the  Al location  section  of 
the  General  Issues  Appendix.) 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 

used  in  making  our  final  determination. 
We  followed  st.=undard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
rt^ports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B--099  of  tlie  Main 
Ccmmerce  Building), 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  tiie  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  fi-omi  the  United 
Kingdom  which  were  entered,  or 
withdrawm  from  warehouse,  for 
consumption  on  or  after  December  7, 
1Q92,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register  This  final 
countervailing  duty  determ.ination  was 
aligned  with  the  final  antidumping  duty 
dete.TTiiRalions  on  cert.iin  stee!  pruducts 
from  various  countries,  pursuant  to 
section  705(a)(1)  of  the  Act. 

Under  article  5,  paragraph  3  of  the 
G.^TT  Subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  wi'hout  final  affirmative 
determinations  of  subsidization  and 
injur}-.  Therefore,  we  instrut:ted  the  U.S. 
Customs  Siervice  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merf±andise  entered  between 
December  7,  1992.  and  Apni  6,  1993. 
We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  ITC  issues  a  final  affirmative 
injury  determination,  and  will  require  a 


Federal  Renter   .    Vol,   58,  No 


30 


n;'*i'v 


-••13 


3  7399 


cash  deposit  of  estimated  coun;BrT.-a.';!n, 
duties  for  such  entnes  nf  merchandise 
in  the  amounts  mclicatwi  t)e.ov^ 

Q>nain  Cut -To  Length  Cartxin  S'w-i  P.b'p 
C-ountry-W;de  Ad  Vaic-rfrn  Ra;f>--y  'h 
percent. 

Bwjjuse  GivTiwwi's  rate  is  ssgn.fi- Ar];.; 
diffprsRt.  in  accordaT'C©  "A'i'fi  Vi  (.TR 
355  20!dS.  it  IS  assigrieci  its  own  rale  o! 
C  &6  percent  ad  voJorpm 

rrC  Notificatioa 

In  Grcordar.t.e  with  section  705(d)  of 
the  Act,  we  will  r.olih-  the  ITCof  our 
determination.  In  addition   wf  -irt* 
making  available  t.o  the  FFC  Bu 

nonpnvilefied  and  nunproprt^*^  :v 
information  relating  tn  this 
investigation.  We  wiil  ahow  the  ITi" 
access  to  ail  prvuegecl  and  business 
propnetarv'  mtormation  m  out  '"i.es 
provided  the  ITC  confirms  that  it  wdl 


lot  Uisclose  siK.r; 


t;  Dort 

.  ■  erial 

uPt',  does 
De 


civ  o:  iintler  a;;  ann-nn.strs':-- 1^- 
protwtivfr  C/rder,  ■'A'i*hi/,,:t  'nt  >■■  •  Utr: 
consent  of  tiie  D»-fia!v  Ass,,s:a;:' 
Secretarv'  f  o  r  In  ve  s  t .  k  a  t .  c  r  s 
Administration 

if  'he  ITC  determ.nef^  'na 
irn'Orv,  or  ihrpat  of  matHnai 
not  ex]st.  this  prtxiwiC.ng  v 
'erir.ma'f'C  anid  a\\  nst, matted  duties 
lepri'idtid  or  ,'itKur:'.eg  posted  as  a  result 
■•'  loe  suspension  of  noooMtion  will  be 
'vfunded  or  canceiied   If  howt-ver,  the 
ri'O,  ciett-nunes  'i~a'  so;  f;  .no.j'--,  does 
f,vi5n  v\"o  will  ,ssue  e  ,  o ..uuer.  isoing 
dutv  orOo-r  Ui'w:'.: 
assess  c'0'„. n,'erva.o 
of  cen,a..i  s'en  .  i.,:o 
Kingdom. 


is;  ms  officers  to 

•  es  on  entries 
IS  tr  ,m  the  United 


Retunt  or  [>-*• 
irif(,>rnia.l,un 


"li  t  U  C !  R 


0"";t'tiir\ 


;     t      •    •    i  -">e  '<;  the  only 
renooO"''  o   o.o'M"'  v.ojectto 
A  G 1     1  s  r       H  Protective  Order  ( APO) 
of  u.ii„'  r'jsp^;:sibihty  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  tmder  APO  In 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  Is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.a  1671d(d)  and  19  CFR 
355.20(8)(4)). 

Deted:)une21, 1993. 

t.:>«>ph  K  Spetrini, 

.  •  ^  Secretary  for  Import 

AdmiTustraUon. 
(FR  Doc.  93  •■  '^'=4"  Piled  7-8-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  93D-0194; 

International  Confererce  on 
Harmonlsation;  Dose-Response 
Information  to  Support  Drug 
Registration,  Draft  Guideli.ne; 
Availability 

AGEScr:  Food  and  Drug  Administration. 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  for  comment  entitled 
"Dose- Response  Information  to  Support 
Drug  Registration."  This  draft  guideline 
v\as  prepared  by  the  Efficacy  Expert 
Working  Group  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICHj.  The  draft  guideline  discusses 
various  considerations,  such  as 
obtaining  dose-response  information, 
study  designs  for  assessing  dose- 
response,  and  acceptable  approaches  to 
deriving  valid  dose-response 
information.  The  draft  guideUne  also 
d:scus=;es  when  dose-response  data  are 
desirable,  the  use  of  three  dosage  levels, 
information  derived  from  dose-response 
relationships  suggesting  beneficial  and 
undesirable  effects,  the  use  of  new 
analytical  techniques,  and  when  dose- 
THP.nins  studies  should  be  conducted. 
The  draft  g'jideline  is  intended  to  help 
ensure  that  dos^-response  information 
to  support  drug  registration  is  generated 
=  "r  rrding  to  sound  scientific  principles. 
DATES:  Written  comments  by  August  9. 

AODRESSes:  Subniit  written  comments 
on  the  draft  guideUne  to  the  Dockets 
Management  Branch  (HFA-305).  Food 

and  Drjg  Administration,  rm.  1-23. 
1242Q  Parklawn  Dr    Rockville,  MD 

208' 7 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  draft  guideline:  Eileen 
Leonard.  Center  for  Drug  Evaluation  and 
Research  {HFD-150).  Food  and  Drug 
.Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4330. 

Regarding  ICH;  Janet  Showalter. 
Office  of  Health  Affairs  (HFY-20).  Food 
ind  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
1^82, 

SUPPLEMENP-ARY  iNFORMATiON:  In  recent 
years,  many  important  initiatives  have 
bt^n  undertaken  by  regulatory 
authorities  and  industi^'  associations  to 
promote  international  harmonization  of 


regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identifv' 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with 
technical  input  from  both  reguiaton, 
and  industry  representatives.  Through 
notices  such  as  this.  FDA  invites  public 
comment  on  ICH  initiatives  that  have 
reached  the  draft  guideline  stage  ICH  is 
concerned  with  harmonization  of 
technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  The  European 
Community  (EC),  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association.  FDA.  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  In  addition,  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (BFTMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  8.  9.  and 
10. 1993,  the  ICH  Steering  Committee 
agreed  that  the  draft  tripartite  guideline 
entitled  "Dose-Response  Information  to 
Support  EhTig  Registration"  should  be 
made  available  for  public  comine::t.  The 
draft  guideline  will  be  made  available 
for  comment  by  the  EC  and  Japan,  as 
well  as  by  FDA.  in  accordance  wit^h 
their  respective  consultation 
procedures.  After  comments  are 
analyzed  and  the  guideline  revised  as 
necessary,  FDA  will  determine  whether 
it  will  adopt  the  guideline.  The  draft 
guideline  discusses  various 
considerations,  such  as  obtaining  dose- 
response  information,  study  designs  for 
assessing  dose-response,  and  acceptable 
approaches  to  deriving  valid  dose- 
response  information.  The  draft 
guideline  also  discusses  when  dose- 
response  data  are  desirable,  the  use  of 
three  dosage  levels,  information  derived 
from  dose-response  relationships 
suggesting  beneficial  and  undesirable 
effects,  the  use  of  new  analytical 


techniques,  and  when  dose-ranging 
studies  should  be  conducted. 

Interested  persons  may,  on  or  before 
.August  9,  1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Com.ments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p  m  ,  Monday  through 
Friday. 

Th.e  tf  xt  of  the  draft  guideline  follows: 

Dose-Response  Information  to  Support 
Drug  Registration 

I.  Introduction 

Each  regulatory  agency  will  require  the 
demonstration  of  safety  and  efficacy  of  a  drug 
according  to  procedures  specific  to  the  drug's 
desired  indications  and  therapeutic  cla..-8.  A 
dose-response  study  m  itself  is  not  the  only 
approach  to  demonstrating  the  safety  and 
efficacy  of  a  dmg.  Additicna!  core  studies 
may  include  single  fixed  doses  or  flexible 
doses  compared  to  placebo  or  positive 
controls. 

Knowledge  of  the  relationships  among 
dose,  drug-concentration  in  blood,  and 
clinical  response  (effectiveness  and 
undesirable  effects)  is  important  for  the  safe 
and  effect!  v'Q  use  of  drugs  in  individual 
patients.  This  information  can  help  identify 
an  appropriate  starting  dose,  the  best  way  to 
adiust  dosage  to  the  needs  of  a  pariicular 
patient,  and  a  dose  beyond  which  increases 
would  be  unlikely  to  pro\ide  added  benefit. 
Dose-concentration  and  or  dose-response 
information  is  used  to  prepare  dosage  and 
administration  instructions  in  product 
labeling.  In  addition,  knowledge  of  dose- 
response  m.ay  provide  an  economical 
approach  to  global  drug  development,  by 
enabling  mul'iple  regulatory  agencies  to 
make  approval  decisions  from  a  common 
database. 

Historically,  dr.igs  have  often  been  initially 
marketed  at  what  were  !a*er  recognized  as 
excessive  doses  (i.e.,  doses  well  onto  the 
plateau  of  the  dose-response  curve  for  the 
desired  effect),  sometimes  with  adverse 
consequences  (e.g..  thiazide-type  diuretics  in 
hypertension)  Attempts  have  be^n  made  to 
improve  this  situation  by  seeking  the 
smallest  discernible  dose  with  a  useful  effect 
or  maximum  dose  beyond  which  no  further 
beneficial  effect  is  seen  There  may  be 
situations  in  which  these  concepts  are  useful. 
but  expanding  knowledge  indicates  that  they 
do  not  adequately  account  for  individual 
differences.  In  principle  any  given  dose 
provides  a  m.ixture  of  desirable  and 
undesirable  effects,  with  no  single  dose 
necessarily  optim.al  for  both. 

What  IS  miost  helpful  in  choosing  the  dose 
of  a  drug  is  knowing  the  shape  and  location 
of  the  dose-response  curve  for  both  desirable 
and  undesirable  effects.  Selection  of  dose  is 
best  based  on  that  infonriation  together  with 
a  judgment  about  the  relative  importance  of 
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desirable  and  undesirable  effects.  For 
example,  a  relatively  high  starting  dose  (on 
or  near  the  plateau  of  the  effectiveness  dose- 
response  curve)  might  be  recommended  for  a 
drug  with  a  large  demonstrated  separation 
between  its  useful  and  undesirable  dose 
ranges  or  where  a  rapidly  evolving  disease 
process  demands  rapid  effective  intervention. 
However,  a  large  starting  dose  might  be  a 
poor  choice  for  a  drug  with  a  small 
demonstrated  separation  between  its  useful 
and  undesirable  dose  ranges  or  when  the 
drug  IS  administered  to  treat  a  chronic 
condition.  In  this  case,  the  recommended 
starting  dose  might  be  the  lowest  dose 
exhibiting  a  clinically  important  effect  in 
even  a  fraction  of  the  population.  The  choice 
of  a  starting  dose  might  also  be  affected  by 
potential  intersubject  variability  in 
pharmacod\Tiamic  response  to  a  given  blood 
concentration  level,  or  by  anticipated 
pharmacokinetic  differences  (a  lower  starting 
dose  would  protect  patients  who  obtain 
higher  blood  concentrations).  It  is  entirely 
possible  that  different  physicians  and  even 
different  countries  would,  looking  at  the 
same  data,  make  different  choices  as  to  the 
appropriate  starting  doses,  titration  steps, 
and  maximum  recommended  dose,  based  on 
different  perceptions  of  risk, 'benefit 
relationships  Crood  dose-response 
information  allows  the  use  of  such  judgment.' 
Concentration-response  data  are  not  always 
needed  but  may  be  helpful  for  anticipating 
the  effects  of  disease  interactions  (e.g.,  renal 
failure),  new  dosage  forms  (e  g.,  controlled 
release),  or  new  dosage  regimens  without 
additional  clinical  trial  data.  Concentration- 
response  data  are  especially  useful  when 
pharmacokinetic  variability  among  patients 
is  great;  they  may  allow  detection  of 
differences  in  defined  endpoints  between 
groups  in  a  prospective  study  with  a  smaller 
number  of  subjects  than  would  be  needed  in 
a  standard  dose-response  study.  The 
collection  of  concentration-response 
information,  however,  does  not  require  the 
institution  of  postmarketing  therapeutic 
blood  level  monitoring  to  be  useful.  If  the 
relationships  between  concentration  and 
observed  effects  (eg,  an  undesirable  or 
desirable  pharmacologic  effect)  are  defined, 
patient  response  can  be  titrated  without  the 
need  for  further  blood  level  monitoring. 
Concentration-response  information  can  also 
allow  selection  of  doses  most  likely  to  lead 
to  a  satisfactory  response 


arthritis  treatments  with  late  onset  response, 
survival  in  cancer,  treatment  of  depression), 
titration  and  simultaneous  assessment  of 
response  is  usually  not  possible 
(nevertheless,  a  titration  design  could 
conceivably  be  used  where  respwnse  was 
delayed  if  very  long  durations  of  treatment  at 
such  dose  levels  were  acceptable  and  if  the 
prolonged  placebo  treatment  needed  could 
also  be  maintained).  Thus,  where  responses 
are  delayed  or  dichotomous,  early  initiation 
of  parallel  design  dose-response  trials  has 
major  advantages.  Unfortunately,  there  is 
often  little  firm  basis  for  the  choice  of  doses 
to  study,  so  that  it  is  important  to  cover  as 
wide  a  dose  range  as  possible  initially,  with 
studies  of  narrower  dose  ranges  to  follow. 
The  parallel  group  dose-respwnse  study  also 
offers  protection  against  missing  effective 
doses  because  of  an  inverted  U-shaped 
(umbrella  or  bell)  dose-response  curve,  where 
higher  doses  are  less  effective  than  lower 
doses. 

Where  titration  designs  do  not  give  good 
dose-response  information,  there  is  a 
tendency  to  choose,  as  a  recommended  dose, 
the  highest  dose  that  was  reasonably  well- 
tolerated.  This  of^en  leads  to  dosing  at  levels 
well  in  excess  of  what  is  really  necessary, 
with  the  potential  for  a  considerable  increase 
in  late  onset  of  undesirable  effects  (e.g., 
diuretics).  When  an  early  answer  is  essential, 
the  titration-to-tolerable-dose  approach  Is 
acceptable  because  it  often  requires  a 
minimum  number  of  patients.  For  example, 
the  first  marketing  of  Zidovudine  (AZT),  for 
the  treatment  of  acquired  immune  deficiency 
syndrome  (AIDS),  was  based  on  studies  at  a 
high  dose.  Later  studies  showed  that  lower 
doses  were  as  effective  and  far  better 
tolerated.  The  urgent  need  for  the  first 
effective  anti-HIV  treatment  made  the 
absence  of  dose-resf)onse  information  at  the 
time  of  approval  (with  the  condition  that 
more  data  were  to  be  obtained  in  phase  IV) 
reasonable,  but  in  less  urgent  cases  this 
approach  may  not  be  optimal. 

Dose-response  information  does  not  assure 
adequate  risk/benefit  assessments  in  all 
clinical  situations.  Even  where  adequate 
dose-response  relationships  are  established, 
other  influences,  such  as  drug  interactions, 
can  greatly  affect  the  safety  profile  of  a  drug. 
In  cases  where  commonly  utilized  doses  are 
already  higher  than  needed,  such  situations 
may  more  readily  arise. 


As  a  practical  ma'tter,  it  is  generally  easier        "•  Obtaining  Dose-R«pon*e  information 


to  obtain  good  dose-response  information 
when  the  response  is  measured  by  a 
continuous  variable  and  is  both  relatively 
rapidly  obtained  after  therapy  is  started  and 
rapidly  dissipates  after  therapy  is  stopped 
(e.g.,  blood  pressure,  analgesia, 
bronchodiiation).  In  this  case,  relatively 
small,  sim.ple  studies  can  give  useful 
information.  Placebo-controlled  individual 
subject  titration  designs  typical  of  many  early 
drug  development  studies,  properly 
conducted  and  analyzed,  can  give  guidance 
for  more  definitive  parallel,  fixed  dose,  dose- 
response  studies  or  may  be  definitive  on  their 
own. 

In  contrast,  when  the  response  is  delayed, 
persistent,  or  dichotomous  (e.g.,  stroke  or 
heart  attack  prevention,  asthma  prophylaxis. 


Dose-response  information  can  be  derived 
from  many  sources  and  can  be  of  varying 
degrees  of  precision.  Different  therapeutic 
areas  have  evolved  different  therapeutic  and 
investigational  behaviors;  these  affect  the 
kinds  of  studies  that  tend  to  be  carried  out 
and  the  kinds  of  data  considered  most 
critical.  Parallel  dose-response  study  designs 
or  placebo-controlled  titration  study  designs 
(both  as  typically  used  in  hypertension  trials) 
might  not  be  acceptable  in  other  therapeutic 
areas,  such  as  life-threatening  infections  or 
potentially  curable  tumors.  In  those  cases 
considerable  toxicity  could  be  accepted,  as 
doses  of  drugs  are  chosen  to  achieve  the 
greatest  possible  effect  immediately.  Use  of 
low,  possibly  subeffective  doses  or  titration 
to  effect  may  be  unacceptable,  as  an  initial 


failure  in  these  cases  may  represent  an 
opportunity  for  cure  forever  lost. 
Nonetheless,  even  for  life-threatening 
diseases,  drug  developers  should  always  be 
weighing  the  gains  and  disadvantages  of 
varying  regimens  and  considering  how  best 
to  choose  dose,  dose- interval  and  dose- 
escalation  steps.  Even  in  indications 
involving  life-threatening  diseases,  it  will  not 
always  be  true  that  the  highest  tolerated  dose 
will  be  the  optimal  dose.  Early  study  of 
several  doses  may  allow  use  of  a  lower  dose 
with  little  loss  of  effect  and  a  greater  net 
clinical  usefulness.  Where  only  a  high  dose 
is  studied,  blood  concentration  data,  which 
almost  always  shows  individual  variability, 
may  give  clues  to  possible  dose- 
contentration  relationships  or  the  absence  of 
them. 

Probably  the  most  important  implication  of 
the  need  for  good  dose-response  information 
is  that  dose-finding  should  be  considered  as 
an  integral  component  of  drug  development, 
an  inherent  part  of  establishing  the  safety  and 
effectiveness  of  the  drug.  If  dose-finding  and 
assessment  is  built  into  the  development 
process  it  can  usually  be  accomplished  with 
no  waste  of  time  and  little  extra  effort 
compared  to  development  plans  that  ignore 
dose-response. 

Well-laid  plans  are  not  invariably 
successful,  however,  and  regulatory  agencies 
must  appreciate  the  difficulties  that  can  be 
encountered.  Even  in  a  well-designed  dose- 
response  study,  doses  may  have  been 
selected  that  are  too  high,  or  too  close 
together  so  that  all  are  equivalent  (albeit 
superior  to  placebo).  In  that  case,  there  is  the 
[>ossibility  that  the  lowest  dose  studied  is 
still  too  high.  Nonetheless,  an  acceptable 
balance  of  observed  undesired  effects  and 
beneficial  effects  might  make  marketing  at 
the  doses  studied  reasonable.  This  decision 
would  be  easiest,  of  course,  if  the  drug  had 
special  value,  but  even  if  it  did  not,  further 
dose-finding  might  be  pursued  in  the 
postmarketing  period.  Similarly,  while 
seeking  dose  response  data  should  be  a  goal 
of  every  development  program,  where  benefit 
from  a  new  therapy  for  a  serious  disease  is 
clear,  approval  based  on  data  from  studies 
using  a  single  dose  might  be  appropriate  (this 
is  quite  typical  of  mortality  studies). 
Sometimes  additional  data  may  be  generated 
in  phase  IV,  especially  if  there  is  significant 
toxicity  at  the  dose  studied.  Even  for 
mortality  studies,  the  potential  advantages  of 
studying  more  than  a  single  dose  should  be 
considered.  It  may  be  possible  to  simplify  the 
study  by  collecting  less  Information  on  most 
patients,  allowing  study  of  a  larger 
population  treated  with  several  doses 
without  significant  increase  in  costs. 

In  addition  to  seeking  dose-response 
information  from  studies  specifically 
designed  to  provide  it,  the  entire  database 
should  be  examined  intensively  for  possible 
dose-response  effects,  despite  limitations  due 
to  study  design  features.  For  example,  many 
studies  titrate  the  dose  upward  for  safety 
reasons.  As  most  side  effects  of  drugs  occur 
early  and  may  disappear  with  continued 
treatment,  this  can  result  in  a  spuriously 
higher  rate  of  undesirable  effects  at  the  lower 
doses.  Similarly,  in  studies  where  patients 
are  titrated  to  a  desired  response,  those 
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patients  relatively  unresponsive  lo  the  drug 
are  more  likely  to  receive  the  higher  dose, 
giving  an  apparent,  but  misleading,  inverted 
b'-shaped  dose-response  curve.  Despite  these 
kinds  of  limitations,  clinical  data  from  all 
sources  should  b«  analyzed  using 
multivariate,  population-based  or  other 
alternative  approaches.  For  example  an 
inverse  relation  of  effect  to  weight  could 
ref.ect  a  dose-response  relationship.  If 
phd.Tr.acokinetic  screening  is  carried  out,  or 
if  other  approachas  to  obtaining  drug 
concentrations  during  trials  are  used,  a 
relation  of  effects  (desirable  or  undesirable) 
to  blood  concentPutions  may  be  discerned. 
The  relationship  may  be  a  f)ersuisive 
description  of  concentration  response  on  its 
own  or  suggest  further  study. 

The  information  obtained  through  targeted 
studies  and  analyses  of  the  entire  database 
can  be  used  by  the  sponsor  to: 

1.  Identify  a  reasonable  starting  dose, 
ideally,  with  specific  adiustments  (or  a  firm 
basis  for  believing  none  is  needed)  for  patient 
sizo.  gender,  age,  concomitant  illness,  and 
concomitant  therapy,  reflecting  an 
integration  of  what  is  knows  about 
pharmacokinetic  and  pharmacodynamic 
variability.  Depending  on  circumstances  (the 
disease,  the  drug's  toxicity)  this  may  range 
from  the  lowest  dose  with  any  useful  effect 
lo  a  dose  that  is  at  or  near  the  full -effect  dose. 

2.  Identify  reasonable  titration  steps  and 
the  inter^'ai  at  which  they  should  be  taken, 
again  with  appropriate  adiustments  for 
patient  characteristics.  These  steps  '.vould  be 
based  on  the  steepness  of  the  dose-effect 
curves  (desirable  and  undesirable  effects)  and 
tirre  to  measurable  effect. 

3.  Identify  a  dose  or  a  response  (desirable 
or  undesirable),  beyond  which  titration 
should  not  ordinarily  be  attempted  because 
of  a  lack  of  further  benefit  or  an  unacceptable 
increase  in  undesirable  effects. 
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IM.  Study  Desic' 
Response 

The  choice  of  study  design  and  study 
population  in  dose-response  trials  will 
depend  on  the  phase  of  development, 
therapeutic  indication  under  investigation 
and  the  severity  of  the  disease  in  the  patient 
population  of  interest.  By  example,  a  more 
homogeneous  patient  population  will  allow 
for  greater  ease  of  study  with  smaller 
numbers  of  subjects  per  treatment  condition. 
The  lack  of  appropnate  salvage  therapy  for 
life  threatening  or  serious  conditions  with 
irreversible  outcomes  may  ethically  preclude 
conduct  of  studies  at  doses  below  the 
maximal  well-tolerated  dose. 

In  general,  useful  dose-response 
information  is  best  obtained  from  specifically 
designed  trials  comparing  several  doses.  A 
comparison  of  results  from  controlled  single- 
dose  trials  might  sometimes  be  informative, 
although  the  many  across  study  differences 
that  occur  in  separate  trials  makes  this 
approach  problematia  It  is  also  possible  in 
some  cases  to  deriN-e  blood  concentration- 
response  relationships  from  the  variable 
concentrations  attained  in  a  fixed  dose  trial. 
While  these  analyses  are  potentially 
confounded  by  other  patient  factors,  the 
information  can  be  useful  and  can  guide 
subsequent  studies.  Conducting  dose-ranging 


studies  at  an  early  stage  of  clinical 
development  may  reduce  the  number  of 
failed  phase  III  trials,  speeding  the  drug 
development  process  and  conserving 
development  resources. 

Pharmacokinetic  information  can  be  used 
to  help  choose  dose  levels  that  diminish  the 
overlap  between  exi)ected  concentrations  in 
dose-response  trials.  In  the  case  of  drugs 
exhibiting  very  high  pharmacokinetic 
variability,  a  greater  spread  of  doses  could  be 
chosen  or  patient-charactoristic  adjusted 
dosage  or  drug  concentration-control 
procedures  may  be  used  to  conduct  efficient 
clinical  trials. 

Trials  intended  to  evaluate  dose  or 
concentration  response  should  be  well 
controlled,  using  randomization  and  blinding 
(unless  inapplicable]  to  assure  comparability 
of  treatment  groups  and  to  minimize 
potential  patient,  investigator,  and  analyst 
bias,  and  should  be  of  adequate  size.  It  is 
important  to  choose  as  wide  a  range  of  doses 
as  is  compatible  with  practicality  and  patient 
safety,  to  discern  clinically  meaningful 
differences. 

There  are  a  number  of  study  designs  that 
can  assess  dose-response.  The  same 
approaches  can  also  be  used  to  measure 
concentration-response  relationships. 

The  following  are  acceptable  approaches  to 
deriving  valid  dose-response  information. 
Some  approaches  outlined  in  this  guidance 
are  better  established  than  others,  but  all  are 
worthy  of  consideration.  These  designs  can 
be  applied  to  the  study  of  established  clinical 
endpoints  or  surrogate  endpoints. 

A.  Parallel  Dose-response 

Sim.plest  in  concept  is  randomization  to 
several  fixed  dose  groups.  The  fixed  dose  is 
the  final  or  maintenance  dose;  patients  may 
be  placed  immediately  on  that  dose  or 
titrated  more  gradually  (in  a  scheduled 
forced  titration)  to  it  if  that  seems  safer.  In 
either  case,  the  final  dose  should  be 
maintained  for  an  adequate  time  to  allow  the 
dose-response  comparison.  Although  it  is 
desirable  to  include  a  placebo  group  in  dose- 
response  studies,  it  is  not  theoretically 
necessary  in  all  cases  (a  pwsitive  slope  shows 
drug  effect).  To  measure  the  size  of  the  drug 
effect,  however,  an  ineffective  (placebo)  or 
minimally  elective  comparator  is  generally 
needed.  Moreover,  because  it  can 
unequivocally  show  effectiveness,  a  placebo 
group  will  salvage,  in  part,  a  study  that  used 
doses  that  were  all  too  high  and  therefore 
showed  no  dose-response  slope,  by  showing 
that  all  doses  were  supierior  to  placebo.  In 
principle,  having  the  power  to  detect  a 
statistically  significant  difference  in  pairwise 
comparisons  between  doses  is  not  necessary 
if  a  statistically  significant  trend  across  doses 
can  be  established  using  all  the  data. 

As  with  any  placebo-controlled  trial,  it 
may  also  be  uceful  to  have  in  addition  an 
active  drug  control  group.  Inclusion  of  both 
control  groups  establishes  assay  sensitivity 
allowing  a  distinction  between  an  ineffective 
drug  and  an  ineffective  (null,  no-test)  study. 

B.  Crossover  Dose-response 

A  randomized  multiple  crossover  study 
can  be  successful  if  drug  effect  develops 
rapidly  and  patients  return  to  baseline 


conditions  quickly,  if  responses  a.-T  not 
dichotnir.ous  and  irreversible  (curp,  death), 
and  if  patients  have  reasonably  staijle 
conditions.  However,  this  design  suffers  from 
the  liabilitips  of  ai!  crossover  studies:  serious 
problems  in  the  event  nf  treatment 
withdrawals,  ior.g  d miration,  uncertainty 
about  carry  over  effects  baseline 
comparability  and  penod  by  treatment 
interactions.  An  advantage  is  that  each 
individual  receives  several  different  doses  so 
that  individual  dose-resp'inse  information 
may  be  examined. 

C.  Forced  Titration 

A  forced  titration  study  is  similar  in 
concept  and  limitations  to  a  multiple 
crossover  dose-response  study,  except  that 
assignment  to  dose  levels  is  ordered,  not 
random.  If  successful  (most  patients 
complete  all  doses),  and  if  controlled  using 
a  parallel  placebo-group,  the  forced  titration 
study  allows  a  series  of  comparisons  of  an 
entire  randomized  group  given  several  doses 
of  drug  with  a  concurrent  placebo,  as  does 
the  parallel  fixed  dose  trial.  A  disadvantage 
is  that  by  itself  this  study  design  cannot 
disting!jish  response  to  increased  dose  from 
response  to  increased  time  on  drug  therapy 
and  it  is  therefore  an  unsatisfactory  design 
when  response  is  delayed,  unless  treatment 
at  each  dose  is  quite  prolonged.  A  tendency 
toward  spontaneous  improvement  is  also  a 
problem  for  this  design,  as  higher  dose  may 
find  little  room  for  effect.  This  design  can 
give  a  reasonable  first  approximation  of  the 
dose-response  relationship  if  the  cumulative 
(temporal)  drug  effect  is  m.inimal  and  the 
number  of  treatment  wiL'idrawals  are  not 
excessive.  Compared  to  a  parallel  dose- 
response  study,  this  design  uses  fewer 
patients,  and  it  is  possible,  simply  by 
extending  the  study  duration,  to  investigate 
a  very  broad  range  of  doses. 

D.  Optional  Titration  (Placebo-controlled 
Titration  to  Endpointj 

In  this  design  patients  are  titrated  until 
they  reach  a  well  characterized  response,  as 
defined  by  dosing  rules  expressed  in  the 
protocol. 

This  approach  is  applicable  only  to 
conditions  with  a  reasonably  prompt  and 
continuous  (or  multi-level  categorical;  i.e.. 
not  dichotomous)  response  to  treatment. 
With  a  crude  anal>'sis  of  such  studies,  e.g., 
comparing  the  effects  in  the  subgroups  of 
patients  titrated  to  various  dosages,  this 
design  often  gives  a  misleading  inverted  U- 
shaped  curve,  as  only  poor  resp>onders  tend 
to  be  titrated  to  the  highest  dose.  More 
sophisticated  approaches  that  correct  for  this, 
however,  such  as  nonlinear  mixed  effects 
modeling,  appear  to  allow  calculation  of 
valid  dose-rf-sponse  in.*'orrnation.  It  is 
important  to  rr.dir.ta'.n  a  concurrent  placebo 
group  to  corrert  for  secular  trends, 
investigator  ex:pecta»!ons,  etc  Like  other 
designs  that  :)se  wvp.-ul  doses  in  the  same 
patient,  this  desinn  uses  fewer  patients  than 
a  parallel  fixed  dose  study  of  similar  power 
andean  provide  individual  dose-response 
information. 

rv.  Guidance 

1.  Dose-response  data  are  desirable  for 
almost  all  new  chemical  entities  entering  the 
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market.  These  data  should  be  derived  from 
study  designs  that  are  sound  and 
scientifically  based,  and  there  are  a  variety  of 
different  designs  that  are  applicable.  The 
trials  should  be  well  controlled,  using 
accepted  approaches  to  minimize  bias.  In 
addition  to  formal  trials,  the  entire  database 
should  be  intensively  examined  for  possible 
valid  dose-response  information. 

2.  An  acceptable,  but  not  the  only,  study 
design  for  obtaining  dose-response  data  is  the 
parallel,  randomized  dose-response  study 
with  three  or  more  dosage  levels,  one  of 
which  may  be  zero  (placebo).  From  such  a 
trial,  a  plot  or  equation  can  be  constructed 
that  defines  the  relationship  between  drug 
dosage,  or  concentration,  to  clinical 
beneficial  or  undesirable  effects  in 
individuals  or  populations  of  patients. 

Three  dose  levels  are  needed  as  two  levels 
(drug  versus  placebo)  only  allow  a  test  of  the 
null  hypothesis  of  no  difference  between 
them.  While  a  linear  relationship  can  be 
derived  from  responses  to  two  active  doses, 
this  approximation  is  usually  not  sufficiently 
informative. 

3.  Dose-response  data  from  which 
relationships  to  both  beneficial  and 
undesirable  effects  can  be  derived  may 
provide  Information  that  allows  approval  of 


a  range  of  doses  that  encompass  an 
appropriate  benefit  to  risk  ratio.  The  same 
dose-response  data  may  be  used  by  different 
regulatory  agencies  to  arrive  at  different 
approved  dosage  regimens  that  are 
appropriate  to  the  medical,  cultural,  and 
regulatory  needs  of  specific  countries. 

4.  New  data  analjlical  techniques, 
including  increased  use  of  retrospective 
population-type  analyses,  may  help  define 
the  dose-response  relationship. 

Regulatory  agencies  and  drug  developers 
should  be  receptive  to  the  concept  of 
reasoned  and  well  documented  exploratory 
data  analysis  of  existing  or  future  databases 
in  search  of  dose-response  data.  Although 
retrospective  analyses  may  be  informative, 
this  approach  should  not  subvert  the 
requirement  for  dose-response  data  from 
prospective,  randomized  multi-dose-level 
clinical  trials.  Post  hoc  exploratory  data 
analysis  in  search  of  dose  response 
information  from  databases  generated  to  meet 
other  objectives  will  often  generate  new 
h>potheses,  but  will  only  occasionally 
provide  definitive  discovery  of  dose-response 
relationships.  Agencies  should  also  be 
receptive  to  the  use  of  various  newer 
statistical  and  phannacometric  techniques 
such  as  Bayesian  and  population  methods. 


modeling,  and  pharmacokinetic- 
pharmacodjTiamic  approaches. 

5.  It  is  prudent  to  carry  out  dose-ranging 
studies  eariy  in  development  (i.e..  phase  I. 
early  phase  II)  in  order  to  avoid  failed  phase 
in  trials  or  accumulation  of  a  database  that 
consists  largely  of  exposures  at  ineffective  or 
excessive  doses. 

6.  Approval  decisions  are  based  on  a 
consideration  of  the  totality  of  information 
on  a  drug.  Depending  on  the  kind  and  degree 
of  effectiveness  shown,  a  variety  of 
imperfections  in  the  database  may  be 
acceptable  with  the  expectation  of  further 
studies  after  marketing.  Thus,  good  dose- 
response  information,  like  information  on 
responses  in  special  populations,  on  long- 
term  use,  on  potential  drug-drug  and  drug- 
disease  interactions,  is  expected  but  might,  in 
the  face  of  a  major  therapeutic  benefit  or 
urgent  need,  or  very  low  levels  of  observed 
toxicity,  become  a  deferred  requirement. 

Dated;  June  29. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy 
[FR  Doc.  93-16237  Filed  7-8-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  93D-02031 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Clinical  Safety  Data  Management: 
Definitions  and  Standards  for 
Expedited  Reporting;  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  N'otiff 

summary:  The  Food  and  Drug 
A  jr.  n.stration  (FDA)  is  publishing  a 
draft  guideline  for  comment  entitled 
"Clinical  Safety  Data  Management: 
Definitions  and  Standards  for  Expedited 
Reporting."  This  draft  guideline  was 
prepared  by  the  Expert  Working  Group 
on  Efficacy  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  provides 
standard  definitions  and  terms  for  key 
aspects  of  clinical  safety  reporting.  The 
draft  guideline  also  discusses 
mechanisms  for  expedited  reporting. 
The  draft  guideline  is  intended  to  help 
harmonize  methods  for  gathering  and 
evaluating  clinic  safety  data. 
DATES:  Written  comments  by  August  9, 

ADDPESSES:  Submit  written  comments 
on  tne  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MB 
20857. 

FOR  R^'R-'HER  iNFOPWA^'ON  C0^4TACT: 
Regarding  ::.t^  ur^rt  g^. -e..n9:  Joyce 
Johnson,  Center  for  Drug  Evaluation 
and  Research  (HFI>-735),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
4227. 
or 
Murray  Lumpkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4310. 
Regarding  ICH:  Janet  Showalter,  Office 
rf  Health  Affairs  (HFY-20).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
1332 
SUPPLEMENTARY  :nF0RMAT10N:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 


harmonization,  and  FDA  is  committed 
to  seeking  scientifically  based 
harmonized  technical  procedures  for 
pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with 
technical  input  from  both  regulatory 
and  industry  representatives.  Through 
notices  such  as  this.  FDA  invites  public 
comment  on  ICH  initiatives  that  have 
reached  the  draft  guideline  stage.  ICH  is 
concerned  with  harmonization  of 
technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  The  European 
Community.  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are:  The 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  U.S.  Food  and  Drug 
Administration,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  In  addition,  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Litemational 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

The  ICH  Steering  Committee  agreed  at 
a  meeting  held  on  June  23  and  24, 1993, 
that  the  draft  tripartite  guideline 
entitled  "Clinical  Safety  Data 
Management:  Definitions  and  Standards 
for  Expedited  Reporting"  should  be 
made  available  for  public  comment.  The 
draft  guideline  will  be  published  for 
comment  by  the  European  Community 
and  by  Japan,  as  well  as  by  FDA,  in 
accordance  with  their  respective 
consultation  procedures.  After  the 
comments  are  analyzed  and  the  draft 
guideline  revised  as  necessary,  FDA  will 
determine  whether  it  will  adopt  the 
guideline.  The  draft  guideline  defines 
basic  terms,  such  as  "adverse  event," 
"adverse  drug  reaction,"  and 
"unexpected  adverse  drug  reaction." 
The  draft  guideline  also  provides 
guidance  on  determining  whether  an 
adverse  drug  reaction  is  "expected," 
suggesting,  for  example,  that  the 
investigator's  brochure  serve  as  a  source 
document  if  the  drug  is  not  marketed 
anywhere  in  the  world.  The  draft 
guideline  also  contains  standards  for 


expedited  reporting,  describing  what 
information  should  be  reported, 
recommends  5-,  10-,  and  15-calendar 
day  reporting  timeframes,  recommends 
the  use  of  the  CIOMS-I  form  for 
reporting  information  or,  alternatively, 
suggests  that  basic  information  or  data 
elements  be  used.  These  elements 
include  items  such  as  patient  details 
(initials,  relevant  identifiers,  sex,  age 
and/or  date  of  birth,  and  weight), 
suspected  medicinal  products, 
concomitant  drugs,  details  of  the 
suspected  adverse  drug  reactions, 
details  on  the  party  or  person  reporting 
the  event,  and  administrative  and 
sponsor/company  details.  The  draft 
guideline  also  discusses  whether  and 
when  blinded  studies  should  be  broken; 
reporting  reactions  associated  with 
comparison  drug  or  placebo  treatments; 
products  with  more  than  one  dosage 
form,  route  of  administration,  or  use: 
and  adverse  events  that  occur  after  the 
patient  has  completed  the  cfinical 
study. 

Interested  persons  may,  on  or  before 
August  9,  1993,  submit  written 
comments  on  the  draft  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  single  copies.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  draft  guideline  follows: 

Clmical  Safety  Data  Management 
Definitions  and  Standards  for 
Expedited  Reporting 

/.  Introduction 

Consensus  has  been  reached  by  all  six 
parties  on  appropriate  specific 
objectives  for  international  agreement  at 
ICH-2  under  the  general  topic  of 
clinical  safety  data  management. 
Although  the  overall  goal  of  the  ICH 
process  is  the  harmonization  of 
technical  requirements  for 
pharmaceutical  product  registration,  it 
is  also  important  to  harmonize  the  way 
we  gather  and,  if  necessary,  take  action 
on  important  clinical  safety  information* 
ari.sing  from  signals  during  clinical 
devpiopment.  Thus,  agreed  definitions 
and  terminology  as  well  as  procedures 
will  ensure  uniform  Good  Clinical 
Practice  standards  in  this  area.  The 
initiatives  already  undertaken  for 
marketed  medicines  through  the 
CIOMS-1  and  CIOMS-2  Working 
Groups  on  expedited  falert]  report.s  and 
periodic  safety  update  reporting, 
respectively,  are  important  precedents 
and  models.  However,  there  are  special 
circumstances  involving  drugs  under 
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(i'^veinpment.  especially  in  the  early 
stages  and  before  any  marketing 
experience  is  available.  On  the  other 
hand,  it  must  be  recognized  that  a  drug 
will  be  under  various  stages  of 
development  and/or  marketing  in 
different  countries,  and  safety  data  from 
marketing  experience  will  ordinarily  be 
of  interest  to  regulators  in  countries 
where  the  drug  is  still  under 
investigational-only  (Phase  1,  2,  or  3) 
status.  For  this  reason,  it  is  unwise  and 
impractical  to  treat  independently  pre- 
marketing and  post-marketing  clinical 
safety  reporting  concepts  and  practices. 

Our  Expert  Working  Group  (EWG)  has 
been  chosen  to  concentrate  on  (1) 
Development  of  standard  definitions 
and  terminology  for  key  aspects  of 
clinical  safety  reporting,  and  (2)  the 
appropriate  mechanism  for  handling 
expedited  (rapid)  reporting.  Our  EWG 
has  also  provided  input  to  EWG  E6 
(GCP  Guidelines)  to  ensure  consistency 
between  both  groups'  proposals 
covering  clinical  safety. 

Other  topics  that  have  been  suggested 
for  possible  discussion  are  those 
concerning  technical  definitions  for 
toxicity  (lab  normal/abnormal  ranges, 
etc.)  and  standards  for  safety  data 
analysis  and  presentation  (as  in  clinical 
study  reports).  However,  it  is  our  EWG's 
opinion  that  neither  of  these  topics  falls 
within  its  primary  rem.it,  The  first  is  an 
exceedingly  complex  and  difficult  area 
that  requires  expertise  and  time  beyond 
current  resources  The  second  falls  more 
properly  within  the  responsibilities  of 
the  EWG  on  Clinical  Study  Reports  (E3) 
or  perhaps  as  a  joint  project  for  the 
futur«  within  our  EWG  (E2). 

In  addition  to  the  expedited  reporting 
covered  m  this  proposal,  periodic 
summary  safety  (update)  reports  may 
also  be  desirable  during  pre-approval 
phases  of  drug  development.  However. 
EWG  E2  believes  that  this  and  other 
important  subjects  not  addressed  under 
ICH-2  should  be  pursued  under  ICH-3 
as  an  extension  of  this  present  proposal; 
recommendations  to  the  Steering 
Committee  are  made  in  a  separate 
docum.ent 

As  part  of  the  documentation  and 
rationale  for  the  proposals  to  be 
presented  at  ICH-2  (October  1993)  by 
EWG  E2,  a  summary  of  existing 
regulatory  requirements  will  be 
presented  to  illustrate  the  critical  need 
for  harmonization;  the  paper  by  Gordon 
and  Petrick  [Drug  Information  Journal, 
vol  26.  pp.  1  to  15,  1992)  can  serve  as 
a  basis  Furtherm.ore.  an  attempt  will  be 
made  to  gather  data  prior  to  October 
1993  on  the  type  and  quantity  of 
expedited  reports  managed  per  year 
(eg,,  1992)  by  multinational  companies; 
this  would  allow  better  understanding 


of  the  extent  and  complexity  of  the 
information  that  industry  and  regulatory 
authorities  must  handle  and  might 
guide  implementation  of  the  proposals 
for  harmonization. 

Many  of  the  proposals  presented 
below  are  accompanied  by  explanations 
or  clarifications  as  footnotes.  These 
footnotes  are  integral  parts  of  this 
document  and  must  be  read  along  with 
the  main  text. 

//.  Definitions  and  Terminology 
Associated  With  Clinical  Safety 
Experience 

A.  Basic  Terms 

Definitions  for  the  terms  adverse 
event  (or  experience),  signal,  adverse 
reaction,  and  unexpected  adverse 
reaction  have  previously  been  agreed  to 
by  consensus  of  the  more  than  30 
Collaborating  Centers  of  the  WHO 
International  Drug  Monitoring  Center 
(Uppsala,  Sweden).  (See  British  Medical 
Journal,  304:465  (February  22. 1992)) 
Although  those  definitions  can  pertain 
to  situations  involving  clinical 
investigations,  some  minor 
modifications  are  necessary,  especially 
to  accommodate  the  pre-approval, 
development  environment.  The 
following  definitions,  with  input  from 
the  WHO  Collaborative  Center,  have 
been  agreed  upon. 

1.  Adverse  event  (or  experience).'^  Any 
untoward  medical  occurrence  in  a 
patient  treated  with  a  pharmaceutical 
product  but  which  does  not  necessarily 
have  a  causal  relationship  with  this 
treatment. 

2.  Adverse  drug  reaction  (ADR)'.  A 
response  to  a  drug  which  is  noxious  and 
unintended,  and  which  occurs  at  doses 
normally  used  or  tested  in  man  for 
prophylaxis,  diagnosis,  or  therapy  of 
disease,  or  for  the  modification  of 
physiological  function. 

3.  Unexpected  adverse  drug  reaction.' 
An  adverse  reaction,  the  nature  or 
severity  of  which  is  not  consistent  with 
apphcable  product  information  or 
labeling  (e.g..  Investigator's  Brochure  for 


'  The  old  term  "side  effect"  has  been  used  in 
various  ways  in  the  past,  usually  to  describe 
negative  (unfavorable)  effects,  but  also  positive 
(favorable)  effects.  It  is  recommended  that  this  tenn 
no  longer  be  used  and  particularly  should  not  be 
regarded  as  synonymous  with  an  adverse  event  or 
adverse  reaction. 

'Modified  from  WHO  Techical  Report  No.  498 
(1972)  by  adding  the  phrase  "or  tested." 

'  The  original  WHO  definition  referred  to 
"domestic  labeling  or  marketing  authorization,"  but 
for  unapproved  drugs,  no  data  sheet  or  "label"  may 
exist.  Original  also  defined  unexpected  as  an  AOR 
not  "expected  from  chaiacleristic*  of  the  drug;"  this 
is  a  separate  concept  (i  e..  not  anticipated  on 
pharmacological  grounds)  and  it  not  by  itself  a 
criterion  for  defining  the  regulatory  reporting 
standards  developed  herein. 


an  unapproved  experimental  drug;  Data 
Sheet  for  a  marketed  product). 

4.  Signal.  Reported  information  on  a 
possible  causal  relationship  between  an 
adverse  event  and  a  drug,  the 
relationship  being  unknown  or 
incompletely  documented  previously. 
Usually  more  than  a  single  report  is 
required  to  generate  a  signal,  depending 
upon  the  seriousness  of  the  event  and 
the  quality  of  the  information. 

B.  Serious  Adverse  Event  or  Reaction 

During  clinical  trials,  adverse  events 
may  occur  which,  if  suspected  to  be 
drug-related  (adverse  drug  reactions), 
might  be  significant  enough  to  lead  to 
important  changes  in  the  way  a  drug  is 
developed  (e.g.,  change  in  dose, 
population,  needed  monitoring,  consent 
forms).  This  is  particularly  true  for 
reactions  which,  in  their  most  severe 
forms,  threaten  life  or  function.  Such 
reactions  should  be  reported  promptly 
to  regulators. 

Therefore,  special  medical  or 
administrative  criteria  are  needed  to 
define  reactions  that,  either  due  to  their 
nature  ("serious")  or  due  to  the 
significant,  imexpected  information 
they  provide,  justify  expedited 
reporting. 

After  reviewing  the  various  regulatory 
and  other  definitions  in  use  or  under 
discussion  elsewhere  (FDA,  WHO, 
CIOMS-1  for  example),  the  following 
proposed  definition  is  believed  to 
encompass  the  spirit  and  meaning  of 
them  all:* 

A  serious  adverse  event  (experience] 
or  reaction  is  any  untoward  medical 
occurrence  that  at  any  dose: 

•  Results  in  death 

•  Requires  inpatient  hospitalization 
or  prolongation  of  existing 
hospitalization 

•  Results  in  persistent  or  significant 
disability/incapacity 

•  Is  Ufe-threatening.' 


*To  ensure  no  confusion  or  misunderstanding  of 
the  difference  between  the  terms  "serious"  and 
"severe,"  the  following  note  of  clarification  is 
provided: 

The  term  "severe"  is  often  used  to  describe  the 
intensity  (severity)  of  a  sp«cific  event  (as  in  mild, 
moderate,  or  ses'ere  myocardial  infarction);  the 
event  itself  however,  may  be  of  relatively  minor 
medical  significance  (such  as  severe  headache). 
Severe  is  not  synonymous  with  "serious,"  which  is 
based  on  patient/ event  oufconie  or  action  criteria 
usually  associated  with  events  that  pose  •  threat  to 
a  patient's  life  or  functioning.  Seriousness  (not 
severity)  serves  as  a  guide  for  defining  regulatory 
reporting  obligations.  In  order  to  facilitate  the 
distinction  between  these  terms  in  different 
languages,  recommended  translations  are  given  in 
Attachment  1. 

*  The  term  "life-threatening"  In  the  definition  of 
"serious"  refers  to  an  event  in  which  the  patient 
was  at  risk  of  death  at  the  time  of  the  event;  it  does 
not  refer  to  an  event  which  bypothetically  might 
have  caused  death  if  it  were  more  severe. 
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Cancers  and  congenital  anomaliesy 
birth  defects  should  also  be  regarded  as 
"serious"  even  if  they  do  nor  result  m 
one  of  the  outcomes  listed  above. 

There  are  other  important  medical 
events  that  may  not  be  immediately  life- 
threatening  or  result  in  death  or 
hospitalization  but  may  jeopardize  the 
patient  or  may  require  intervention  to 
prevent  one  of  the  outcomes  listed  m 
the  previous  two  paragraphs.  Examples 
of  such  events  are  blood  dysfrs^.as, 
convulsions,  intensive  treatment  in  an 
emergency  room  or  at  home  for  allergic 
bronchospasm  without  inpat:ent 
hospitalization,  or  development  of  li.-ug 
dependency  or  drug  abuse  Medic^l  and 
scientific  judgment  should  be  exercised 
in  deciding  whether  expedited  reporting 
is  appropnate  in  such  situations. 

C.  Expectedness  of  an  Adverse  Drug 
Reaction 

The  purpose  of  expedited  reporting  is 
to  make  regulators  aware  of  new, 
important  information  on  serious 
reactions.  Therefore,  such  reporting  v,'ill 
generally  involve  events  previously 
unobserved  or  undocumented  (see 
n.A.3,  of  this  guideline),  and  a  g'jide^me 
is  needed  on  how  to  define  an  event  as 
"unexpected"  or  "expected"  (expected/ 
unexpected  from  the  perspective  of 
previously  observed,  not  on  the  basis  of 
what  might  be  anticipated  from  the 
pharmacological  properties  of  the  drag). 

An  "unexpected"  adverse  reaction  is 
one,  the  nature  or  severity  of  which,  is 
not  consistent  with  information  in  tt.e 
relevant  source  document{s).  Note  that 
until  source  documents  are  amended, 
expedited  reporting  is  required  for 
additional  occurrences  of  the  reaction. 

The  following  documents  or 
circumstances  will  be  used  to  determine 
whether  an  adverse  evenfreaction  is 
expected: 

1.  For  a  drug  not  yet  marketed 
anywhere  in  the  world,  a  company's 
Investigator's  Brochure  will  ser\'e  as  'he 
source  document," 

2.  Once  a  drug  is  marketed  in  one  or 
more  countries,  it  is  recommended  t.ha; 
a  company  develop  a  "core  safety  dh'a 
sheet"  (CSDS).'  The  information 
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*  It  U  txp«cta<l.  at  iMSt  wiiii  ref^ard  lo  clinical 
%i!efy  Informatjan.  that  the  InviHtigalor'i  arochure 
used  for  •  givan  product  will  b«  cooiutenl 
throughout  ih«  world.  It  is  not  tb«  inienuc^Q  of  this 
EWG  to  propose  standards  for  th«  coniani.  ar 
periodicity  for  updala.  of  an  Investigator »  Brochure 
(see  GCP  Guideline*  proposed  by  EWG  E6!. 
however,  it  is  important  that  the  document  be  kept 
current  (for  axampte.  through  amendments^ 
attachments),  particularly  for  medJcaily  Important 
safety  data. 

'  A  core  safety  data  sheet  (or  tie  safety 
components  of  an  International  Prescnbmg 
Information  document)  is  the  set  of  (acts  and 
recommendations  prepared  by  the  pharmacetitical 
manufacturer,  containing  all  relevant  safety 


contained  in  the  CSDS  should  then 
become  an  in'etral  component  of  the 
Investigator  s  Brochure.  The 
Investigator's  Brochure  remains  the 
source  doctiment  for  defining 
"expectedness"  in  countries  where  the 
drug  is  not  yet  approved  for  marketing. 

3.  Reports  which  add  significant 
information  on  specificity  or  severity  of 
a  known,  already  documented  serious 
ADR  constitute  unexpected  events  For 
example,  an  event  more  specific  or  more 
severe  than  described  in  the 
Investigator's  Brochure  or  core  safety 
data  sheet  would  be  considered 
"unlabeled"  (unexpected).  Specific 
examples  would  be  acute  renal  failure 
as  a  labeled  ADR  with  a  subsequent  new 
report  of  interstitial  nephritis,  and 
hepatitis  with  a  first  report  of  fulminant 
hepatitis. 

in.  Standards  for  Expedited  Pt porting 

A.  What  Should  be  Reported' 

1.  Single  cases  of  serious,  unexpected 
ADR's.  All  adverse  drug  reactions 
(ADR's)  that  are  both  senous  and 
xinexpected  are  subject  to  expedited 
reporting."  This  applies  to  reports  from 
spontaneous  sources  and  from  any  type 
of  clinical  or  epidemiological 
investigation,  independent  of  design  or 
purpose.  It  also  applies  to  cases  not 
reported  directly  to  a  sponsor  or 
manufacturer  (for  example,  these  found 
in  regulatory  authority-generated  ADR 
registries  or  in  pubUaition.s)  '  The 
soxirce  of  a  report  (investigation, 
spontaneous,  other)  should  always  be 
specified. 


information,  such  as  advene  in^  ,'flactiGr.s, 
warnings,  precautions,  contra. .ilicaUons,  use  in 
pregnancy,  etc..  which  the  manufacturer  believes 
should  be  listed  (minimum  rnm  safpty  inf.'.rniat'or.) 
for  the  drug  Iji  all  cotinthes  wnere  the  drug  is 
marketed.  It  is  •  possible  rt<f«rer.re  documecl  by 
which  "labelled"  (expected)  and    uniabeiled  ' 
(unexpected)  can  be  determmnd  !t  is  i^(fr>^n;zed 
that  the  local  data  sheet  (ccin'rv  spocific 
preschbing  information)  Is  ihe  riocument  which  the 
local  regulator  requires  a  manufai  turer  to  use 
Unless  there  are  extenudiir.fi  circumstances,  it  lS 
expected  that  a  local  data  shept  w.ll  includ*  a!l  th« 
clinical  safety  information  m  a  core  safety  data 
sheeL  However,  it  is  understood  that  local  data 
sheets  may  contain  additional  information  or 
alternative  wordmg. 

•Expedited  reporting  of  rBattitr.s  w.hi  h  ire 
senous  but  expected  will  ordinarily  be 
Inapproprwte.  Expedited  rotxining  is  a.so 
inappropriate  for  serious  evenis  from  t-imicaJ 
investigations  that  are  considwpd  not  r«lated  to  iha 
study  drug,  whether  the  event  .s  exp9C'»»d  or  not. 
Similarly,  nonserioiu  adverse  reactions,  whether 
expected  or  not,  will  ordinarily  iK>t  be  subject  to 
expedited  reporting. 

•Information  obtained  by  a  sponsor  or 
manufacturer  on  senous.  unaxpected  rBporls  from 
any  source  should  be  submitted  on  an  expeditftd 
basis  to  appropriate  regulatory  auLbonties  if  ihe 
minimum  criteria  for  expedited  reporting  can  be 
met.  (See  section  IH.B.  and  footnote  10  of  this 
guideline.) 


Causality  assessment  is  required  for 
clinical  investigation  cases.  All  cases 
)udged  by  either  the  reporting  heahh 
care  provider  or  the  sponsor  as  having 
a  plausible  causal  relationship  to  the 
dnig  qualify  as  ADR's,  As  defined  under 
CIOMS-1  standards,  spontaneous 
reports  have  implied  causality 
(suspected  causality  always  assumed). 

2.  Other  Obsprvations.  there  are 
situations  in  addition  to  single  case 
repons  of  "serious"  adverse  events  or 
reactions  that  may  necessitate  rapid 
communication  to  regulatory 
authorities;  appropriate  medical  and 
scientific  judgment  should  be  applied 
for  each  situation.  In  general, 
information  that  might  materially 
influence  the  risk-benefit  assessm.ent  of 
a  drug  or  that  would  be  sufficient  to 
consider  changes  in  dmg  administration 
or  in  the  overall  conduct  of  a  trial 
represents  such  situations.  Examples 
include: 

a.  A  clinically  significant  increase  in 
the  rate  of  occurrence  of  an  "expected," 
serious  ADR. 

b.  A  significant  hazard  to  the  patient 
population,  such  as  lack  of  efficacy  with 
a  drug  used  in  treating  life- threatening 
disease. 

C.  A  major  safety  finding  from  a 
newly  completed  animal  study  (such  as 
carcinogeniaty). 

3  Reporting  Time  Frame 

1.  Serious,  unexpected  reactions 
{,\DR's)  must  usually  be  filed  within  15 
calendar  days  following  first  knowledge 
by  the  company  that  the  case  meets  the 
minimum  criteria  for  expedited 
reporting. '°  Reports  musl  be  sent  to 
those  regulators  or  other  official  parties 
requiring  them  (as  appropriate  for  the 
local  situation)  in  countries  where  the 
drug  is  under  development  and.'or  on 
the  market. 

2.  Certain  ADR's  may  be  sufficiently 
alarming  so  as  to  require  more  rapid 
notification  to  regulators  in  countries 
where  the  drug  is  still  not  approved  for 
marketing,  since  such  reports  may  lead 
to  consideration  of  suspension  of,  or 
other  limitations  to,  a  clinical  program.. 
Fatal  and  life-threatening  unexpected 
ADR's  occurring  in  clinical 
investigations  qualify  for  more  rapid 


'°For  senous  spontaneous  reports,  and  mere 
infrequently  for  clinical  trial  reports,  information 
for  proper  description  and  evaluation  may  not  be 
available  within  the  required  time  frame  after  first 
learning  of  a  case.  Nevertheless,  for  regulatory 
purposes  such  incomplete  reports  should  be 
submitted  withm  the  prescribed  time  frame  as  long 
as  the  following  minimum  criiena  are  met  an 
identifiable  patient,  a  suspect  drug,  an  identifiable 
rcporimg  source,  and  an  event  or  outcome  that  can 
be  identified  as  senous  and  unexpjected.  Followup 
information  should  be  actively  sought  and 
submitted  as  it  becomes  available. 
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-(■poi;r.g  Regi:latory  agencies  sbouid  be 
notified  (by  telephone  or  in  writing,  e.g.) 
within  5  calendar  days  of  first 
knowledge  that  an  event  qualifies, 


.10 


wed  by  as  complete  a  written  report 


as  possihie  within  10  additional  days. 
This  report  must  include  an  assessment 
of  the  irr.portance  and  implication  of  the 
findings,  including  relevant  previous 
experience  with  the  same  or  similar 
drugs. 

In  countries  where  the  drug  is  already 
marketed,  reporting  of  these  special 
cases  (for  example,  from  Phase  4  Trials) 
should  be  made  within  IS  calendar 
days,  except  in  those  instances  when 
the  cases  arise  in  studies  for  use  of  the 
marketed  drug  outside  the  approved 
labeling  (e.g.,  new  population,  dosage 
form,  or  indication).  Under  the  latter 
circumstances,  fatal  and  life-threatening 
imexpected  reactions  should  be 
commimicated  to  regulators  within  5 
calendar  days. 

C  Mow  *o  Report 

It  is  recommended  that  the  CIOMS-I 
form,  currently  a  widely  accepted 
standard,  be  used  However,  no  matter 
what  the  form  or  format,  it  is  important 
that  certain  basic  information/data 
elements,  when  available,  be  included 
with  any  expedited  report,  whether  in  a 
tabular  or  narrative  presentation.  The 
listing  in  Attachment  2  covers  those 
data  elements  that  are  regarded  as 
desirable;  if  ail  are  not  available  at  the 
time  of  expedited  reporting,  efforts 
should  be  made  to  obtain  them.  [See 
footnote  10  of  this  guideline.) 

D.  Managing  Blinded  Therapy  Cases 

When  the  sponsor  and  mvest:gator  are 
blinded  to  individual  patient  treat.Tient 
(as  in  a  double-blind  studv]  the 
occurrence  of  a  senous  event  requires  a 
decision  on  whether  to  open  ibreai.)  the 
code  for  the  specific  patient,  If  tihe 
investigator  breaks  the  blind,  then  it  ;s 
assumed  the  sponsor  -.viU  also  know  the 
assigned  treatment  for  that  patient 


Although  it  is  advantageous  to  retain  the 
blind  for  all  patients  prior  to  final  study 
analysis,  when  a  serious  event  is  judged 
reportable  on  an  expedited  basis 
(unexpected,  and  causally  related),  it  is 
recommended  that  the  blind  be  broken 
only  for  that  specific  patient  by  the 
sponsor  even  if  the  investigator  has  not 
broken  the  blind.  However,  it  is  also 
recommended  that  when  possible  and 
appropriate,  the  blind  be  maintained  for 
those  persons,  such  as  biometrics 
personnel,  responsible  for  analysis  and 
interpretation  of  results  at  the  study's 
conclusion.^* 

E.  Miscellaneous  Issues 

1.  Reactions  associated  with 
comparator  or  placebo  treatment. 
Comparator  drug  reactions  should  be 
reported  to  the  other  manufacturer  and/ 
or  directly  to  appropriate  regulatory 
agencies.  Events  involving  placebo  will 
usually  not  satisfy  the  criteria  for  an 
ADR  and,  therefore,  for  expedited 
reporting. 

2.  Products  with  more  than  one 
presentation  or  use.  To  avoid    » 
ambiguities  and  uncertainties,  an  ADR 
that  qualifies  for  expedited  reporting 
with  one  presentation  of  a  product  (e.g.. 
a  dosage  form,  formulation,  delivery 
system)  or  product  use  (e.g..  for  an 
indication  or  population),  should  be 
reported  or  referenced  to  regulatory 
filings  across  other  product 
presentations  and  uses. 

It  is  not  uncommon  that  more  than 
one  dosage  form,  formulation,  or 
del;\  erv  svstem  (oral,  IM.  IV,  topical. 
etc  !  of  the  pharmacologically  active 
compoundfs)  is  understudy  or 
ma,-keted,  for  these  different 
presentations  there  mav  be  some 
marked  differences  m  the  clinical  safety 
profile  The  sarr.e  may  apply  for  a  given 
different  indications  or 
ons  (single  dose  vs.  chronic 


product  used  m 


t-'K 


appj 
"exp 
prcd 
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example).  Thus, 
iress    mav  be  product  or 

..se  specifir:  Separate 


Investigator  Brochures  and/or  core 
safety  data  sheets  may  be  used  for  such 
variations;  however,  such  documents 
are  expected  to  cover  ADR  information 
that  appUes  to  all  products  and  uses 
(e.g..  systemic  side  effects).  When 
relevant,  separate  discussions  of 
pertinent  product-specific  or  use- 
specific  safety  information  should  also 
be  included. 

Cross-reporting  to  different  product  or 
use  regulatory  filings  is  recommended. 
For  example,  a  single  Investigator's 
Brochure  (or  core  safety  data  sheet)  may 
exist  for  an  oral  and  IV  dosage  form.  If 
only  the  oral  form  is  studied  or  sold  in 
country  A,  anaphylaxis  that  is  still 
imexpected  (unlabelled)  and  occurs 
with  the  rv  dosage  form  in  country  B 
would  still  be  reported  to  regulators  in 
cpuntry  A. 

This  may  result  in  a  certain  amount 
of  overreporting  or  unnecessary 
reporting  in  obvious  situations  (for 
example,  a  report  of  phlebitis  on  IV 
injection  sent  to  authorities  in  a  country 
where  only  an  oral  dosage  form  is 
studied  or  marketed).  However, 
underreporting  is  completely  avoided. 

3.  Post-study  Events.  Serious,  adverse 
events  may  be  reported  by  an 
investigator  to  the  sponsor  as  having 
occurred  in  patients  after  they  have 
completed  a  clinical  study  (including 
any  protocol-required  posttreatment 
foUowup).  Such  cases  should  be 
regarded  for  expedited  reporting 
purposes  as  though  they  were  study 
reports  no  matter  how  long  the  "lag 
time."  Therefore,  a  causality  assessment 
and  determination  of  expectedness  are 
needed  for  a  decision  on  whether  or  not 
expedited  reporting  is  required. 

^  'r:  '"^rming  Investigators  and  Ethical 
Review  Committees  of  New  Safety 
Information 

International  standards  regarding 
such  communication  are  discussed  in 
the  ICH  proposal  for  GCP  Guidelines 
(EWGE6). 


"There  are  several  diiedvaDiajiM  !o  maiiila-Mir.g 
the  blind  underr  the  cirrj.m,«Unce«  dafcrn&ed  whs  :h 
outwRigh  the  advantage*  Bv  retainins!  'Ji*  blind, 
placebo  and  comparator  (usuai'v  a  mark»ted 
product;  ca»««  are  filed  uoneceisarilv  when  the 
bund  11  eventually  opened,  which  may  be  many 
weekj  or  monlha  after  reporting  tc  regui^tora.  it 
must  b«  easured  that  com  pan  v  and  rflgulaton'  data 
bases  are  revised  U  the  even!  ii  senous.  new  and 
possibly  related  to  the  dr:ig  then  if  t.he 


invajtigat'.ir  i  B'^-.t:'jr*  is  i,-;:  .."isseci.  notifying 
reievan'  ;tar;««  o,'  ifie  an*  i-.i'ormation  in  •  blinded 
fajhioD  i.»  ir.a^pr;, ;ir.at»  uni  possibly  miale^ding 
MordC'VM  breaL.ijj  the  blind  for  a  single  patient 
who  w-ii  m  most  caaes  have  left  the  stxidvh^cau** 
of  tCe  «dver*«  reaction,  usuaiiv  ha*  nc  ng!...'.'.a:;' 
impUcalionj  for  the  ccnduc!  af  t>ie  Tia,  ..n  .,■;::;  ;he 
anaivjij  of  the  fina;  ina;  data 

l!  should  be  noted  however,  laa'  ■»".^c.  »  '.a'.al  or 
.jlher  ■  *enou8"  outcome  is  the  pru-nnr*  p!':  -ayy 


andpoint  in  tn  Inveatigatioa.  the  Integrity  of  the 
investigation  msy  be  oumpromiaed  if  the  blind  it 
broker,  t'nder 'biwe  and  (imilar  circumttencae,  it 

::::,:  X:*  a;  ,  -  ;''."i«te  to  reach  agreement  with 
■otruiaiorv  au;."'   -  ■ :  w  .,'  »  '  >  *nce  on  aerioiu  events 
;.a!  wtDuld  b«  ;:'*■•*'  ».•  '  j»«ise-r«Uted  and  not 
tub^t  to  routine  expedited  reporting. 
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English 

Danish  . 

Dutch  

Frflnch _ 

Gerrr.ar.      .. 

Greek 

Italian 

JapaneM  .... 

Portug-jese 

Spanish 


Sadous 
Alvorlig 

ETTlS-g 

Grave 


:>evBre 

,....«.  Svaer 

~  Zwaar  (also  "pmstig"]. 

„.  Severe 


SchKflrv.-.e<!end  „ 5>chweT  {i;tark  ausgepraeg! 

!  151119897114111100  (SoVM6i)  ._ 989"U4n0100  (\'ar\-s), 

Smlo ~...^..~~~ ~...~..~...  Severe  (or  Grave) 

Juhtoku  — „..._ >....... J'jhshoh 

Grav<!      ...^>......_....^„...„ „.„ Severn  fintenso) 

Grava       „ „ Severe  (Intensoj 


Attachment  2 — Key  Data  Elements  for 
Inclusion  in  Expedited  Reports  of 
Serious  Advej-»e  Drug  Reactions 

The  ^j!::-wirig  '.st  of  I'ems  ha  .% 
foujidatior.  m  several  estab;:5h'><i 
precedents,  including  Lhose  cf  CIOM.S' 
I,  the  VVKO  International  Drag 
Mcnitonng  Center,  and  var'.ous 
reg^jlatory  authority  forms  and 
g^aidelines  in  effect  or  proposed  Some 
Items  may  not  b«  relevant  depending  on 
the  circumstances  The  minimum 
.nformation  required  for  expedited 
ruporting  purpose  is  an  identifiable 
:  Jtient,  {he  name  of  a  susp-^ct  drag  a-i 
identifiable  reporting  soir'"e.  an  i  an 
event  or  outcom.e  ±at  ^-an  S»?  i'iantified 
as  senous  and  unexpe^-'^d   At'em.p's 
should  be  made  to  obtain  'o'.":zw_:? 
inform.ation  on  as  many  -oihe.'  ,:^>  i 
I'.em.s  pertinent  to  the  case, 

1  Patient  Details: 

•  Initials, 

•  Other  relevant  identifier  (hospital 
number  for  examp'ie). 

•  Sex.  I 

•  ^  g«  and'or ',:la'«  of  birth, 

•  Weight 

2  Suspected  .V/r",' ;,:.:;,;;  F^'duct(s): 

•  Brand  name  fts  rpporteci, 

•  Intemations'  Nonproprietary  Name 

•  B=i;cn  numiber, 

•  Indications  for  whi.h  s'.spectdrug 
was  p'escribed  or  'estec 

•  Jo  sage  form  and  str^i'.y.l, 

•  L'ai.v  dose  ar.i  '^giraen  ispedfy 
un:-s — e  g  ,  m^,  rr.L  mg/lcg,  etc.), 

•  Soute  of  a.:im;n.st:a*nn 


•  Starting  date  and  time  of  day, 

•  Stopping  date  and  time,  or  duration 

of  treatment. 

3.  Other  Treatmentf'ih 

•  Forconccmi'ant  ir^us  (including 
OTC  medicines   nnd  r,~ndn;g  "herapies. 
provide  the  same  ir/'r^-^'^tion  as  for  the 
suspected  product 

4.  Details  of  Suspected  Adverse  Drug 
Heaction(s): 

•  Full  description  of  reaction{s) 
including  site  and  severity,  as  well  as 
the  criterion  (or  criteria)  for  regarding 
the  report  as  serious  (fatal,  life- 
threatening,  etc.).  In  addition  to  a 
description  of  the  reported  signs  and 
symptoms,  whenever  possible,  attempts 
should  be  madH  to  estaohsh  a  spetufic 
diagnosis  for  ihe  reaction. 

•  Start  date  (and  time)  of  on.set  of 
reaction. 

•  Stop  date  (and  time)  or  durauon  of 
reaction. 

•  Dechallenee  and  mchallenge 
information. 

•  Outcome    n formation  on  -sirovery 
and  any  sequeiae,  what  specnfi :  tests 
and/or  treatment  may  rave  been 
required  and  their  resu  *s  for  a  ^atal 
outcome,  cause  of  death  and  a  romm.ent 
on  its  possible  relation  snip  to  the 
suspected  reaction  should  be  provided. 
Any  autopsy  or  other  post  mortemj 
findings  (including  a  coroner  s  report) 
should  also  be  provided  when  available 

•  Other  information:  anything 
relevant  to  facilitate  assessment  of  the 
case,  such  as  medical  history,  including 
allergy,  drug  or  alcohol  abuse,  etc.; 


family  history;  findings  from  special 
investigations;  etc. 

5  Details  on  Peporter  nf  Event 
fSu.Tpected  ADH): 

•  Name, 

•  Address, 

•  Telephone  number. 

•  Profession  (specialty). 

6,  Administrative  and  Sponsor/ 
Company  Details: 

•  Source  of  report;  was  it 
spontaneous,  from  a  clinical 
investigation  (provide  details),  from  the 
literature  (provide  copy),  other' 

•  Date  event  report  was  first  received 
hy  sponsor/manufacturer, 

•  Country  in  which  event  ocairred, 

•  Type  of  report  filed  to  authonties: 
initial  or  followup  (first,  second,  etc.), 

•  Name  and  address  of  sponsor/ 
manufacturer'' company, 

•  Name,  address,  telephone  number, 
and  FAX  number  of  contact  person  in 
reporting  company  or  institution, 

•  Identifying  regulatory  code  or 
number  for  marketing  authorization 
dossier  or  clinical  investigation  process 
for  the  suspected  product  (for  example 
INT)  or  CTX  number,  NDA  number], 

•  Sponsor/manufacturer's 
identification  number  for  the  case. 

Dated,  June  29,  1993. 
Michael  R.  Taylor, 

D^-p  J  fy  Commissioner  for  Policy 
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f^  r*^  tiectrcnii  Bulletin  Board  s«rvice  for  Public 

',;»-w  ni:.";'»'rs,  F"  \--"^'.  K*  ,;,ster  finding  aids,  and 


202-375-1538. 
or  275-0920 


I 


,tion  officials. 
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nrKXith.  the  Office  of  the  Federal  Register 

■  V  a  List  o(  CFR  Sections  Affected  (LSA).  wrhich 

■  >  s  affected  by  documec^  published  since  the 


12853 
1?8S4 


See  DOT  final 
o:  Ji*n«»  ?S) 35828 
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«i^, 35841 

35841 

Revoked  in 
Dy  EO  12853) 35842 

Revoked  In 

Dy  EO  12853) 35842 

35842 
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■Jetern-if'.atior.i, 
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1  -  '    35357 

6515  (See  Proc. 

6579) 36839 

6576 36117 

6577 36301 

6578 36585 

-^~Q   36839 

I   C  f  :^ 

<  > 36119 

250 .7. 36119 

581 35845 

1201 36345 

1209 36345 

7CFR 

2 35359 

301 36589.  36590.  36691 

400 36592 

723 36853,  36857 

1097 34359 

1098 35361 

1099 34362 

1108 36859 

1464 36857.  36861 

1435 36120 

1755 36252 


8  C  F  B 


.35832 


a  Cf-.R 

78.- „ 

-4 

94.! 

96   


36593 

.36593.  36594 


.36624 
.36625 


•G  Cf^R 


.36901 


4 


5 

111 , 


...36764 
...36764 
...36764 
...36764 


710., 


35363 


14  CFR 

25 36345,  36348,  36350, 

36352 

39 36860.  36130,  36131, 

36863,36865 

71 „ 36596 

72 „ 36298 

103 36802 

PropoMd  Rutoe: 

Ch.l 36626 

1 36738 

25 36116,36738 

29 35411 

39 35413,  35899,  35899, 

35900.  35902. 35904. 35905, 
36627 

71 36157.  36158,  36628 

91 36738 

121 361 16,  36738 

135 36116.  36738 

1272 36159 


IS  CFR 

770 

775 

777 

785 

787 

788 
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36353 
.36353 
.36353 
.36353 
.36353 
.36353 
.36353 


16  CFR 

Proposed  Rutee: 

244 35414 

412 35907 


17  CFR 

239 

240 

249 


.35367 
36866 
.35367 


18  CFR 

PropOMd  RutM: 

35 36172 

375 35415 

19  CFR 

146 35862 

20  CFR 

404 36008,  36133 

416 36059 


.36764 


21  CFR 

73 


.36134 


u 
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520 


36134 

36^34 


870 ~ 36290 

876 _ 36416 


22CFR 
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35864 


24  CFR  .  I 

2C3..„.,„ „ 35369 

572 365 1 8 ,  36-546 
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207 35724 
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CX3  I  ..•••..••••••••■*■••••>•■■>• O^A  '  D 
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888 „ 36 1 75 
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0   „ 
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36867 
35371 
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1915 

2606 
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.35377 
35512 
35377 

2612 

35377 

35377 

2616 

35377 

2622 
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35377 

30CFR 

920 

36V35 
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..36177 

36V39 
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31  CFR 

203 

35a95 

UMI 


585 

35823 

32  CFR 

35400 

706 

3686  7 

33  CFR 

100 

36355 

110. 

36356 

164... 

36357 
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34  CFR 
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36869 
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36869 
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77 
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36869 
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.36869 
.36869 
.36869 
36869 
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36869 

315 __ 

.36869 
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.36869 
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36669 

324  

.36869 
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36869 
36869 
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36869 
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.36869 
35762 

38C 
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4C 1 _„ 

.36869 
.36869 
.36869 

4C2 
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.36869 
36869 

4C5 

36869 
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.36869 
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.36869 

.36869 
.36869 

36869 
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.36869 
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.36869 
36869 

36869 
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36869 

IOC 
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.36869 

36869 

.36869 
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:i6e69 

433 36869 

434 36869 

435  _ 36869 
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44 1  „_ 36869 

460 36869 

461 36869 

462 „ 36869 

463 „ ..36869 

464  36869 

4  7 1  36869 

472  36869 

473 „. 36869 

474 36869 

4/5 36869 

476...„: 36869 

477 36869 

489 36869 

490 ^ 36869 

491  36869 

555 36869 

562 36869 

581  36869 

600 36869 

612 36869 

617 36869 

624 36869 

625 36869 

526 36869 

627 36869 

628 ^ 36869 

630 ....„ 36869 

636 36869 

637 36869 

639 36869 

648 36869 

653 36869 

654 36869 

564 36869 

668  36869 

671 _ 36869 

674 36869 

675  36869 

676  36869 

682  36869 

685  36008 

690  36869 

755  36869 

757 36869 

758 36869 

762 36869 

''69  36869 

7:'0  36869 

Propo««d  RuIm: 

692    36110 

36  CFR 

5'  36598 

Propo««d  RuIm: 

1191  37052 

39  CFR 

233  36598 

40  CFR 

82 36516 

85 36871 

131 „ 36141 

180 36358,  36359 

185 „ 36358 

228 35884 

4'4   36872 

Proposed  RuIm: 

52 36904 


81 36907 

88 ^ 35420 

180 ^ 36366 

186  36366 

261 36367 

372 36180 

43  CFR 

PuMIc  Und  Orders: 

6986 36408 

6988 35409 


44  CFR 

354 


.35770 


45  CFR 

PropoaM  Ru)««: 
1602 


.36909 


46  CFR 

170 36601 

Propo««d  Rul««: 

15 36913 

1 71 _ 36374 

47  CFR 

1 36 1 42 

34 „...36142 

35 „ 36142 

43 36142 

61 ....36143.36145 

64 36 1 43 

65 „ 36145 

69 36143,  36145 

73 35409,  35410 

76 36504 

90 36362 

Propo»«d  Rul»»: 

Ch.  1 35630 

73 35420.  35421,  36184, 

36374,  36375,  36376 

48  CFR 

904 36363 

906 36363 

913 36363 

915 „ 36363 

916 36363 

919 ~. _ 36.363 

922 ^ 36149,36363 

937 36149 

952 36149.  3636-3 

970 36149.  36363 

Propo»ad  Rul««: 
917 


.36917 


49  CFR 

218 36605 

229 36605 

541 36376 

571 ^ 36152,  36615 

604 36894 

Proposed  Ruiss: 

37 37052 

1 71 369 1 9 

543 35422 

50  CFR 

17 35887 

85 ^ 366 1 9 

285 „ 36154 

625 „» 35891 

646 35895,  361 55 

658 35897 
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UST  OF  PUBLJC  LAWS 


Note,  ^t  tJL/ii,  :    •■  wrucfi 


LmkS   i.iki    iun    »     l!fV«3 


VOL 


I)o<  umt'nt 

Drattiiiii 

Handbook 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

ThiS  hanabook  \s  designed  to  hefp  Federai 
agencies  prepare  documents  for 
DubNcation  in  the  Federal  Register.  The 
updated  requirements  in  the  handboor, 
reflect  recent  changes  m  regulatory 
deve'opment  procedures, 
document  format,  and  printing 
•echnoiogy. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

'■^     '6133  Charge  your  order      ^j^^ 

lis  easy!     ^^^ 


u^aef  :;r'xes5 


VISA 


I  Jt/S,  please  send  me  the  following  indicated  publications:  '°  'a'  yo"'  orders  and  (rqalries -f202)  5^2  2250 
copies  Ci-  [KM  I  VU\[  !'m  »ir!iM.  ^•: ANL'BOOK  at  S'j  Vi  earh.  S/M  069-000-00037-1 


1 .  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Pleas*-  Typf  or  Pnnt 


(Company  or  personal  name) 


(Additional  address  attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  pj'. a^r.,-  M  -he  Sapcrin::n:ji.T::    if  DiKuments 

C  C'PO  Derv.si'   A...>.unt  i     I     I     I     I     lT~|-n 

n  VISA  or  Vlasierta'd  Account 


(City,  State,  ZIP  Code) 
I 1 


(Credit  card  expiration  date) 


Thank  \ou  for  \i>ur  nrdtr! 


(Daytime  phone  including  area  code) 


(Signature) 
4    Mail  To   New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


fPev  12  91) 


The  lot.ii  .  ost  r 
pi>stat:c  ariu  har 

(Compan)  or  Pt-rs 

I  Viiditional  addres 

(Street  address) 

(City,  State.  ZIP  C 

f  Daytime  phone  ir 

(Purchase  Order  ^ 
Mav  »t  make  vou 


UMI 


Public  Laws 


103d  Congress,  i8t  Session    1993 


Pamphie;  prints  of  pubix  laws,  o^en  referred  tc  as  si.p  ^aws  a-e  f-f^  '-  va  L\jbl;cation  c  f  f-  >-a. 

laws  upon  enacfmeni  and  are  printed  as  soor^  as  oossiCie  a^e'"  approva:  ::•,  '-'h  '■- 'e'^-:> it. 

Legislative  nistory  references  appear  0"  eacf"' iav*  SL.bsc'.p^o'- se'-Mce  mc^uaes  a   ;:,r  ■■■  ..iws, 

issued  I'reguiariy  upon  enactment,  for  tne  i03d  Corg^ess    ^s*  Session   19'-:^ "' 

(Individual  iavvs  aisc  may  Pe  purchased  from  tr-.e  Supenniendent  of  Documenis,  vVasrungion,  DC 
20402  9328  Pnces  vary  See  Reader  Aids  Sect.on  of  the  Federal  Register  tor  announcements  of 

newly  enacted  laws  and  pncesi 


\. 


(Tn 


Of.  i»>  P'oct»ss  "'1,  C<x3e 

*  6216 


Superintendpnt  of  nocunients  Subscriptions  O-; 

I  ES.  enter  i 
_  suhvcfipt!  ms  tn  PIB!  !('  !  WS  *  i-  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription 


VISA 


-jn>v:';pUoni  ^  -  a>  *,-.!./'v.s; 


Cha^'ge  youf  order 
lis  Easy' 
I<    fax  iour  urdt-r^  'li^l    *!2    22 


m 


The  !oi.i:  .;.>M  i)!'  iv,\  ."Jer  ;>  $_ 


intern,!';  >r:a 


FH~isUt:e  and  handling  i:id  are  subject  to  change. 


■  (  impany  or  Personal  Name) 


(Please  type  or  print) 


V.dir;.'na'  .iJJreNs  attention  line) 


I  Si  reel  address) 


(("if\    Suit-    7!P  C.\ic) 


(Daytime  phone  including  area  code) 


i:r*urcha>o  DrJcr  No.) 

YES    NO 

Ma>  »f  make  vour  tiamtf  ad<lrfv>.  akaiiiir><t  to  fishtr  mailers?  1_J    I I 


V  p. ease  add  25%.  Prices  include  regular  domestic 

Pleast  C'h«M»vf  MftriiMi  <»[  l^iMiu,  ru. 

I I  Check  Payable  lu  Uic  .supttuiiciident  of  Documents 

I I  GPO  Deposit  Account         I L 

I I  VISA  or  MasterCarcTAccount 


-D 


Thank  you  for 

(Credit  card  exDiraiion  date)                                    j     • 

yoii 

ir  < 

jraer: 

(Authorizing  Signature) 

Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


(1/93) 


;:•:■:■:  ^:■x•^>^»:■^:«o^^:■:ft: 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

(.,r!I)K    Rpvisf^d  laiiiidrv  1.  l'i<^2 
Sll'l'I. P:\fE\T'  Rev;sed  Jar;Liary  1.   1>)h1 

The  Gl'lUF  and  the  SrPPLEMENT  should 
b*-'  us»Hi  togethfr  This  useful  reference  tool, 
(.Cimpiled  from  agency  regulations,  is  designed 
to  assist  anvone  with  Federal  recordkeeping 
tjbhgations. 

The  various  abstracts  m  she  Cl'IDE  tel!  thf 
;,^*-':  ill  what  records  must  be  kept,  (2)  who  iniisf 
keep  them,  and  |,)|  how  long  the\'  must  be  kept 

The  (U'iL)H  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDER.*J,  RFGrLATlONS 
(C!FR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  d(x:ument, 

("ompiled  by  the  Office  of  the  [Vderal 
Kj;gister,  National  .\rchives  ar.(i  Rec 


eras 


.administration 


P-  -ess  -g  Code- 


Saperiiitf:uifri;  of  DocuiiU'tUs  Publications  Order  Form 


I lEiO    piease  send  me  the  following: 


Charge  your  order. 
It's  Easy! 


VISA 

To  fax  sour  orders  (202)  SL2-2250 


_cop:es  .,:f  trie  1992  GUIDE  TO  RECORD  RETENTK  )\"  HEQITREMFNTS  IN  THE  CFR 
S/N  ()t.w^iiO(!^nno4r>-t  at  $15.00  each. 

.copies  of  the  vni  SUPPLEMENT  TO  THE  GUIDE.  S  \'  n(iQ-nm-Oon-.2  i  at  S4  m)  vmYi. 


:t   a  \ 


The  total  C'i*-t  (if  "v. 

pt)sLjge  and  hand!  ;.-c  j:-!  a:.:   -.object  to  change. 


..  International  customers 


jdd  ;^':     P::.cs  mJuJc  Tccuid: 


(Companv  :>r  FVrv.Ta!  N.i-ne) 

(Please  type  or  print) 

Vtuiii'iui  jtJtirt^ss  jttcntion  line) 

1 

(City,  Sute.  /IP  Code) 

I  Da;, 

time  ptic'tK  inc 

luding 

arfa 

C'¥if  1 

K>ur  name 

addr* 

vs  »>ailaf)i« 

tu 

iX.htf 

mai 

VP, 

VES    NO 

:U   _ 

Please  Ch<>os«  Method  of  Payment: 

I I  Chci-k  Pa\ahiL'  to  the  Sup<.Tintcndcrn  ol  DiKumcnts 

C  C.W  Deposit  Account  _,, \     \     \  "^  "  Fl 

I I  \  ISA  or  MasterCard  Account 


1 

.   ,  ..j_. 

i        i 

fx;'ir;i!i.-n  j. 

ItCI 

(ClTd:I   ..i:\: 

Thank  you  for 

yoL 

ir  ( 

iraen 

(Authorizing  Signature) 


i.'i'y.?) 


Mai!  To-     New  Orders.  Supcrmtendcnt  of  Documents 
P.O.  Box  371954,  Pittshuruh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Ke-^ister 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Cnde  of  fodrrfii  Kp'4uh> lions 

CO'"-:-'' s.-c  3;:o^;  ,i"';r'-  ,  ?:. :  v::„'^es 
a-'C  'o..  sea  at  seas'  o--ce  a  year  on  a 
oi-:i'>".  r=s=^   :s  CijDiished  in  24x 
^■. .:;:_■'. :r^  «_,.-- -3.  ^r.,-)  {^6  cuTfent 
r'a-s  ■•  -  ..-•^s  a-e  'railed  to 
s..b3^'  :e"s  as  .ssued. 


Micruslchc  hiJjsc  ripftoii  Frnes; 
h^dera!  Ke&isier: 

&'"'e  >ea'    S3?j  OC 
Six  mo'.ms    ST'o  50 

(k)de  of  Jedera!  Ki'uu!a!i(»ns: 

Current  year  :as  issueaj.  S223  00 


NyptTinh-iMitm  of  D-.t  DfTuaiv  suh^i  rti'jis-n-  >M,]rr   I 


*  5348 

I I    M.  mIj  k3  ^ 


nlf*:t<^    ^'^"d 


'he  following  indicated  subscriptions: 


in  MiCSOfiCHE  FORMAT 

Coae  o!  Fefle'ai  Req,i3;'-^5: 


.  One  year  $353  00 
.  One  yeaf   t223  00 


it  S  easr 


i\.A 


Cnarge  onMrs  may  tw  WHphonX  to  th*  QPO  ordar 
d«k  « (202)  783-3238  trom  8  00  am  Io400pm 
»Mtwn  tima.  Monday-Friday  (excapt  holidays) 


.SixmonOw  $176  50 


!    Ihc  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 
Pka>.c  T\pt  or  Print 


All  prices  include  regular  domestic  postage  and  handlmg  and  are  subject  to  change. 


Company  or  persona!  name) 


(Additional  address/attention  line) 


3.  Pit  i-.!     hvose  method  ot  payment: 

I 1  LnecK  payable  to  the  Supenntendeni  of  Documents 

1 I  GPO  Deposit  Account 


I    I  VISA  or  MasterCard  Account 


-D 


(Street  address) 


(City,  State,  ZIP  Code) 


L^ 


_L 


(Da.iiriK  phi<ne  including  a-ea  code) 
4.  Mail  To:  Sup.':;n;enu.'i!    ■(  D.viirr.-Tv,  G' 


HI 

TTumk  yni4  for  yow  order! 

(Credit  card  expiration  date) 

(Signature) 
-H  nt  Printing  Office,  Washington.  D.C.  20402-9371 


(Rev.  10/92) 


FEDERAl    Rf:(iISl  HR  SUBSCRIBERS: 

IMPORI AM   INFORMATION 

ABOn  ^OIR  SUBSCRIPTION 

Aficr  h  vcars  'Aithout  m  nci'iistriient,  it  has  become  nev':c'^snrv  to  incrca^^e  the  price  of  the  Federal 
Register  m  orJer  to  htii:'  r-envering  the  acti:  il  ^.r.s!/-.  !>f  proMJine  this  subscription  service. 
Fftecti\e  October  h  hAO,  inc  price  for  the  tederal  Register  uil!  increase  and  be  (offered  ;'.s 
i\)lio\v,s 

(1)  FFDFRAL  RF:G1SIFR  (■OMFLHl-:  >F  RVICF [:,,di  business  day  vou  can  continue 

til  rci-eive  the  vbii'v  Federal  Register  r'-hr-  ilie  nionih!;.  Federal  Register  Index  and  Code 
of  Federal  Regulations  I  ist  of  Sections  Vffeeted  (IS  A),  a!  t   r  $415.00  per  \ear. 

C*  FFDFRAF  RF(,IsrF  R  l)\n\  ON! A  sF  R\  ICF Ui'h  tins  subscription  .crviee  \nn 

All  rLv  _  I'-e  t'ne  Federal  Register    very  business  day  for  S375.00  per  \etr 

FUmwIlI  THIS  VFFFCi  \ULR  ( 1  KKFM  Sl  BS(  RIPTION? 
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Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  tlie  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

^'''O  G<x:e  o!  Federal  Regulatiors  is  sold  by 
Jie  Superintendent  of  Documents.  Prices  of 
new  tooks  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


SECURITIES  AND  EXCHASGf 
COMMISSION 

17CFR  Far^  24G 
[Release  ^Jo„  3  i-^-3:;57e] 
RiN3235-AF46 

Penny  Stoci<  Sa'es  Pract'ce  and 
Disclosure  Rules 

AGENCY:  Securities  and  Exchange 

Coinrr.ission. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  The  Securities  and  Exchange 

Co  rri  mi  SSI  on  ("Commission")  is 
adopting  amendments  to  certain  rules 
an  fie r  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  that  apply  to 
transactions  in  low-priced  securities 
traded  in  the  non-NASDAQ  over-the- 
counter  market.  SpecificaHy,  the 
Commission  is  fi;;>  ::,i\::o  K., !e  15c2-6, 
which  maxes  it  un.awt'^i  f;.,:  a  ijroker  or 
dealer  to  sell  or  effect  the  purchase  of 
a  "designatt-ri  S'"-ur'»\"  ,:;  a  -.'  ";-exempt 
transaction,  \:..:  ss  -i*.^  r.r';^.:':  ',t  dealer 
has  specifica:!-/  app.-ovfci  the 
purchaser's  account  fur  transactions  in 
designated  securities  and  received  the 
purchaser  s  written  agreement  to  the 
transaction.  The  amendments  conform 
the  definition  of  "designated  security" 
in  Rule  15c2-€  to  the  definition  of 
"penny  stock"  in  Rule  3a51-l,  and. 
with  certain  exceptions,  replace  the 
transactional  exemptions  under  the  rule 
with  the  exemptions  under  Rule  15g-l. 
For  consistency,  ti^e  amendments  also 
redesignate  Rule  15cZ-6  as  Rule  15g-9. 
In  addition,  the  Commission  is 
amending  Rule  15g-2  and  Schedule  15G 
under  the  Exchange  Act  to  require 
broker-dealers  to  obtain,  prior  to 
effecting  any  transaction  in  a  penny 
stock,  a  written  acknowledgement  from 
the  customer  that  he  or  she  has  received 
the  nsk  disclo.mire  document  required 
by  Rule  15^-2  This  requirement  will 
facilitate  tiiC  ahihtv  of  the  Commission 


and  the  self-regulatory  organizations  to 
examine  for  compUance  with  Rule  15g- 
2.  Finally,  the  Commission  is  clarif>ing 
the  operation  of  Rule  15g-3,  which 
mandates  the  disclosure  of  current 
quotation  prices  or  similar  market 
information  in  penny  stock  transactions. 
effect;,  E  Ci^ES:  The  amendments  to 
Rule  15c2-t3  l§§240.15c2-6  and 
240.1 5g-9)  and  Rule  1 5g-2  (§  240. 1 5g- 
2)  under  the  Exchange  Act  become 
effective  on  August  11, 1993.  The 
amendments  to  Schedule  15G 
(§  240.15g-100)  become  effective  on 
November  1.  IQQ^ 
FOR  FURTHE-  if, FORMATION  CDN-^ACT: 

Robert  LD.  Coiby,  Chief  Counsel,  John 
M.  Ramsay,  Deputy  Chief  Counsel,  or 
Belinda  Blaine,  Branch  Chief,  at  (202) 
504-2418,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V.,  Mail  Stop  7-10, 
Washington.  DC  20549. 

SOPPLEMEVTARV  'NFGaMA-lC^ 
1    liilrrniuction 

In  1989,  the  Commission  adopted 
Rule  15c2-6  under  the  Exchange  Act  to 
address  sales  practice  abuses  involving 
certain  speculative  low-priced  securities 
being  traded  in  the  non-NASDAQ  over- 
the-counter  ("OTC")  market.'  The  rule, 
which  became  effective  on  January  1, 
1990,  generally  prohibits  a  broker-dealer 
from  selling  to  or  effecting  the  purchase 
of  a  "designated  security"  by  any 
person,  unless  the  broker-dealer  has 
approved  the  purchaser's  account  for 
transactions  in  designated  securities  and 
received  the  purchaser's  written 
agreement  to  the  transaction.  In 
approving  an  account  for  transactions  in 
designated  securities,  a  broker-dealer 
must  obtain  sufficient  information  from 
the  customer  to  make  an  appropriate 
suitability  determination,  provide  the 
customer  with  a  written  statement 
setting  forth  the  basis  of  the 
determination,  and  obtain  a  signed  copy 
of  the  suitability  statement  from  the 
customer. 

Subsequent  to  the  adoption  of  Rule 
15c2-6,  Congress  passed  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990  ("Penny  Stock 
Reform  Act").'  The  Penny  Stock  Reform 
Act  mandated  that  the  Commission 


adopt  rules  requiring  broker-dealers  to 
provide  customers  with  certain  trade 
and  market  information  prior  to 
effecting  a  transaction  in  a  penny  stock. 
Pursuant  to  this  authority,  in  April 
1992,  the  Commission  adopted  Rule 
3a51-l,  which  defines  the  term  "penny 
stock"  to  exclude  certain  categories  of 
equity  securities,  and  Rule  15g-l,  which 
exempts  certain  transactions  from  the 
disclosure  requirements  of  Rules  15g-2 
through  15g-€.'  Rules  15g-2  through 
15g-6,  which  were  adopted  at  the  same 
time,  generally  require  broker-dealers 
effecting  transactions  in  penny  stocks  to 
provide  their  customers  vn\h:  a 
document  describing  the  risks  of 
investing  in  the  penny  stock  market, 
information  regarding  market 
quotations,  if  any,  information  on  the 
compensation  of  the  broker-dealer  and 
salesperson  Involved  in  the  permy  stock 
transaction,  and  monthly  statements 
giving  the  market  value  of  penny  stocks 
held  in  the  customer's  account.  Like 
Rule  15c2-6,  the  Penny  Stock  Rules  are 
designed  to  address  sales  practice 
abuses  and  manipulation  involving 
speculative  low-priced  secxmties  that 
are  traded  outside  of  an  organized 
securities  market. 


II.  Kuie 


;  b 


A.  Description  of  the  Amendments 

In  proposing  the  Penny  Stock  Rul<-s, 
the  Commission  solicited  comment  r.n 
whether  Rule  15c2-6  should  be 
amended  to  be  consistent  with  those 
rules.*  In  response,  several  comments 
urged  the  Commission  to  adopt 
conforming  changes  to  Rule  15c2-6. 
These  comments  argued  that  making  the 
scope  of  Rule  15c2-6  consistent  with 
the  Penny  Stock  Rules  would  eliminate 
costs  and  facilitate  compliance. 
Accordingly,  in  April  1992,  the 
Commission  published  for  comment 
amendments  to  Rule  15c2-6.'  The 
Commission  received  one  comment 
letter  from  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
which  reiterated  its  position  that  the 
rules  should  be  harmonized. 


'  Securities  Ejichange  Act  Release  No.  27160 
(August  22.  1989).  54  FR  35468. 
'Public  Law  101-429, 104  Stat  931  (1990) 


'  Securitie*  Exchange  Act  Release  No.  30608 
(April  20. 1992),  57  FR  18004  ("Adopting  RsleSM"). 
All  of  the  nile*  adopted  purtuaol  to  the  Penny 
Stock  Reform  Act  are  referred  to  collectively  herein 
as  the  "Penny  Stock  Rules." 

'  See  Securities  Exchange  Act  Release  No.  29093 
(April  17,  1991).  56  FR  19165. 

'  Securities  Exchange  Ad  Release  No.  30610 
(April  20.  1992),  57  FR  18046. 
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In  "light  of  these  comments,  the 
Commission  today  is  adopting 
a.-nendments  to  Rule  15c2-6  that  will 
conform  the  scope  of  the  rule  to  the 
scope  of  the  Penny  Stock  Rules. 
Specifically,  the  amendments  replace 
the  definition  of  "designated  security" 
in  paragraph  (d){2)  of  Rule  15c2-€  with 
Rjle  3a51-l  s  definition  of  "penny 
stock."  and,  with  two  significant 
exceptions,  substitute  the  list  of  exempt 
L-5nsactiur!S  in  Rule  15g-l  for  the 
exempt  transactions  in  paragraph  (c)  of 
Rule  15c2-6  *  In  addition,  for 
consistency,  Rale  15c2-€  has  been 
redesignated  as  Rule  15g-9.''  The 
Commission  beheves  that  the  reach  of 
Rule  15c2-6  and  the  Penny  Stock  Rules 
generally  should  be  the  same  because. 
as  noted  above,  these  rules  were 
designed  'o  address  abuses  in  the  same 
ma.-k-!— na::-<r  y,  the  non-NASDAQ 
OTC  .T.arK^i  fjr  low-priced  securities.* 
Moreover,  making  the  scope  of  Rule 
15c2-6  consistent  with  the  Penny  Stock 
Rules  will  simplify  compliance  with  all 
of  the  rales. 

1  Definition 

Although  the  definition  of  "penny 
stock"  Is  substantially  the  same  as  the 
definition  of  "designated  security."  it 
differs  in  a  few  respects.' Thus, 
amended  Rule  15c2-6  now  covers  a 
slightly  different  universe  of  securities 
transactions. 

For  example,  the  definition  of  "penny 
stock"  in  Rule  3a51-l  is  similar  to  the 
definition  of  "designated  security"  in 
that  it  contains  an  exclusion  for 
securities  whose  issuer  has 
demonstrated  net  tangible  assets  of  $2 
million  or  more.  This  exclusion, 
however,  is  limited  to  issuers  that  have 
been  in  operation  for  at  least  three  years. 
Issuers  that  have  been  in  operation  for 
less  than  three  years  must  have  at  least 
$5  million  in  net  tangible  assets  to  be 
excluded  from  the  definition  of  "penny 
stock." '°  In  addition  to  the  exclusion 


based  on  issuer  net  tangible  assets, 
however,  Rule  3a51-l  includes  an 
alternative  exclusion  for  any  security 
that  is  issued  by  an  issuer  with  average 
revenues  of  $6  million  for  the  past  three 
years." 

Like  the  definition  of    designated 
security."  the  definition  of  "penny 
stock"  excludes  any  security  that  is 
authorized,  or  approved  for 
authorization  upon  notice  of  iss  ..iiice, 
for  quotation  on  NASDAQ  '*  It  also 
provides  an  exclusion  for  any  security 
that  is  registered,  or  approved  for 
registration  upon  notice  of  issuance,  on 
a  national  securities  exchange," 
provided  that  current  price  and  volume 
information  with  respect  to  transactions 
in  that  security  is  required  to  be 
reported  and  is  made  available  to 
vendors  pursuant  to  the  rules  of  the 
national  securities  exchange.  Unlike  the 
analogous  exclusion  under  the 
definition  of  "designated  seoirity." 
however,  this  exclusion  is  available 
only  for  regional  exchange-listed 
securities  that  actually  are  purchased  or 
sold  through  the  facilities  of  the 
exchange  or  in  a  distribution.'*  As  the 
Commission  noted  in  the  Adopting 
Release,  the  exclusion  is  limited  in 
order  to  address  Congress'  concern  that 
securities  that  would  otherwise  be 
considered  penny  stocks  because  they 
are  primarily  traded  in  the  non- 
NASDAQ  OTC  market,  nevertheless 
may  be  able  to  avoid  Commission  rules 
solely  by  registering  on  an  exchange." 

Securities  with  a  price  of  five  dollars 
or  more  also  continue  to  be  outside  of 
the  coverage  of  Rule  15c2-6.-'  but  m 


UMI 


"  The  lena  "penny  »tock"  alio  has  replaced  ths 
term  "designaled  »ecurity."  which  was  used  solely 
for  purposM  of  Rule  lSc2-6. 

'  This  change  is  being  made  pursuant  to  1 5  U.S.C 
78o(?)<5).  As  discus««d  further  below,  however. 
Rule  lSc2-a  continues  to  have  •  diflereat  specific 
purpose  than  the  Penny  Slock  Rules.  See  n.23. 
infra 

'This  market  principally  consists  of  securities 
that  are  quoted  on  the  NASD's  OTC  Bulletin  Board 
and  m  the  "pink  sheets"  published  by  the  Notional 
Daily  Quotation  Service. 

*For  a  detailed  discussion  of  Rule  3a5l-l  and  the 
rauonale  for  the  specific  exclusions  from  the 
definitioo  cf  "penny  stork."  see  the  Adopting 
Releasa. 

•"In  the  Adopting  Release,  the  Commission  stated 
that  <h%  rule  impojes  a  separate  higher  standard  for 
start-up  companies  in  order  to  prevent  the  t\-p«s  of 
abosive  activities  that  have  occurred  both  prior  to 
and  >iix:«  the  adoption  of  Rule  ^Sc2-A  in  August 
of  19«9  S7  FR  at  18013. 


"  I.e.,  revaouea  of  at  least  $18  millioo  by  the  end 
of  the  three-year  period. 

"The  exclusion  in  Rule  3a5 1-1(0  is  subject  to 
the  condition  that  price  and  volume  information 
with  respect  to  transactions  in  'hat  security  is 
required  to  be  reported  on  a  ciirenf  md  rontinui.ng 
basis  and  is  made  available  to  vendc  r;  of  'naiLet 
information  pursuant  to  the  rules  of  the  NA.'~-D  La.i! 
year,  the  Commission  approved  a  NASD  pro:>cviJ 
to  require  members  to  report  to  the  NASU  ino 
execution  price  and  the  number  of  shares  c  f  each 
trade  in  NASDAQ  securities  within  90  *e>  onds  c'. 
execution.  Securities  Exchange  Act  Release  No 
30569  (April  10.  1992).  57  FR  13396.  Accordingly, 
all  NASDAQ  securities  now  meet  the  conditions  of 
the  exclusion  in  Rule  3aSl-l(n 

"This  exclusion  ts  conditioned  on  the  national 
securities  exchange  making  transacUoD  reports 
available  for  at  least  some  securities  pursuant  to 
RulellAa3-l  (17  CFR  240.11Aa3-ll.  Securities 
thai  ore  solely  listed  on  a  foreign  exchange  therefore 
do  not  qualify  for  this  exclusion. 

"  "Reported  securities,"  a*  defined  in  1  ^  CFR 
240  llAa3-l(a)(4),  are  iep««tdy  excluded  from  th,.3 
deHnition  of  "penny  stock"  pursuant  tc  parajfraph 
(a)  of  Rule  3a51-l,  and  therefore  ar<»  not  rsquLrsd 
to  meet  the  cx>nditions  set  forth  in  paragraph  i^:  c.< 
the  rula  See  AdopUng  Release.  57  FR  idW  S 

"Adopting  Release.  57  FR  at  18010 

'•The  exemption  under  paragraph  Ict'l)  cf  Rule 
15c2-6  for  transactions  in  securities  pnced  al  five 
dollars  or  more  has  now  become  an  axcluuor.  froin 
the  deflnitioo  under  paragraph  (d)(1). 


calculating  the  price  of  a  socun»y  for 
purposes  of  the  rule,  broker-dealers  will 
now  be  required  to  exclude  the  am.oimt 
of  anv  commission,  commission 
equivalent,  or  mark-up  cha.-ged  in  both 
egenry  and  principal  transactions. 
Finaiiy.  securiti'»s  issued  by  a  registered 
investment  company  and  put  and  call 
options  issued  by  the  Options  Cl^arin^ 
Corporation  continue  to  be  exrludod 
from  the  requirements  of  the  rule.*'' 

2  Exempt  Transactions 

(al  Standard  Exemptions.  Paragraph 
(c)  of  Rule  15-  2-6  cxnrrently  provides  an 
exemption  for  any  transaction;  (1)  In 
which  the  price  of  the  security  is  five 
dollars  or  more  (including  any  share  of 
any  unit  that  has  an  indep>endent 
exercise  or  conversion  price);  (2)  In 
which  the  purchaser  is  an  accredited 
investor,  as  defined  in  Regulation  D 
under  the  Securities  Act  of  1933 
("Securities  Act");  (3)  that  is  not 
recommended  by  the  broker-dcfller;  and 
(4)  by  a  broker-dealer  who  is  not  arting 
as  a  market  makar  in  the  designatad 
security  and  whose  commissions. 
com.Tiission  equivalents,  and  mark-ups 
from  transactions  in  designated 
securities  during  a  specified  period,  did 
not  exceed  five  percent  of  its  total 
commissions,  commission  equivalents, 
and  mark-ups  from  L-ans-rtCtions  in 
securities  daring  that  period  Rule 
15c2-6  also  contains  an  exemption  for 
transactions  with  established  customiers. 
as  defined  in  paragraph  ld)(3)  of  the 
rule. 

With  two  significant  exceptions, 
described  below,  these  exempt 
transactions  have  been  replaced  with 
the  exemptiois  under  Rule  15g-l,'*  As 
a  result.  Rule  15c2~6  as  emended  no 
longer  exempts  transactions  with  all 
accredited  investors."  Instead,  the  rule 


''Pursuant  to  C-'.-mmiSiion  ordtjr,  oplinni  i^saed 
Ly  Tra."s  Canada  Opti-:ns.  Inc  also  are  axempi  fro.T. 
the  prov'.sicns  of  K  il?  15f-2-6  and  ihe  Penny  Str>ck 
Kuias.  Sacuritlas  Exchange  Act  Relsaso  No  32106 
f\pr:i  5,  1993). 

"  Moreover,  as  aoted  above,  the  iraniartional 
exemption  in  Ruip  i  '>ci  -6  for  securities  priced  at 
8ve  dollars  or  mo.'p  ha.^  become  a  definitional 
exclusion. 

'•The  term  "individual  accredited  investor"  Is 
defined  in  17  CFR  230.50l;«)  (4).  (5i.  and  'Si 

.*is  the  r.oir!ni;.!.s:on  sta'.j»d  ir.  '.he  Adopting 
R-^sass,  la  the  aDstrice  of  price  and  tra.iirg 
informaii  -n  abojl  ,-ar';c'-ili<r  p-^n.-y  stocks  «nd  ths 
o«nny  s'o«:k  marVet  in  gonera^   mar.y  af?Ui''nl 
individual  Lnvesl.-irs  lavebe^n  cocvw-ed  'hrough 
ai'uisive  sales  pracucss  to  purcriasB  [jeacv  stocks 
w  tr.ou!  *ufticiar.Uy  understandinti,  tha  r.sks  or  the 
nan  re  cf  !h?ir  inve.<tment,  Soe  Ad,  pt;.",g  Reiaas*, 
57  FR  at  18016,  \s  axntioded.  Rule  ncZ^  proiidM 
a  measv.-e  of  proteclion  to  ihese  inveslors  by 
raquiriTig  iroker -dealers  tc  det.:>nr.mB  that  the 
investor,  ief.ardU'vs  of  hu  or  her  aitluence.  is 
capable  of  ev  ilun'ir.g  the  ns'xs  of  i.nvestir.g  la 
5c>««cui«'".'e  low  priced  socirities  The  rile  also 
protects  these  i-.vostors  from  high  pressvi-^  sales 
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includes  the  Rule  15g-l  exemption  fnr 
transactions  with  institutional 
accredited  investors, '°  as  well  as 
transactions  with  the  issuer  of  the 
penny  stock  and  any  director,  officer, 
genera!  parfner,  or  beneficial  owner  of 
more  than  five  percent  of  any  class  of 
equity  security  ot  ihe  issuer.  In  addition, 
the  rule  continues  to  provide  an 
exemption  for  transactions  by  non- 
rnarket  makers  re>eiving  less  than  five 
percent  of  their  total  sales-related 
revenue  from  transactions  in  low-priced 
non-NASDAQ  OTC  securities.  This 
exemption,  however,  is  now  based  on 
transactions  in  "penny  stocks,"  as 
def.ned  in  Rule  3a51-l,  rather  than 
transactions  in  "designated  securities," 
as  defined  in  former  Rule  15c2- 
6(d)(2j."  Transatiions  that  are  not 
recommended  by  tha  broker-dealer  also 
continue  to  be  exempt  under  Rule  15c2- 
6." 

(bj  Exp:npt,ons  for  Established 
Cus-fnmers  and  Private  Placements.  As 
noted  above,  amended  Rule  15c2-6 
incorf>orates  ail  of  the  provisions  of 
Rules  3a,51--l  and  15g-l,  with  two 
significant  exceptions.  First,  although 
Rule  15g-l  does  not  contain  an 
exemption  for  transactions  with 
established  customers  of  the  broker- 
dealer,  this  exemption  has  been  retained 
solely  for  purposes  of  Rule  15c2-6.  The 
Commission  believes  that  persons  who 
have  previous  investment  experience  in 
penny  stocks  or  who  are  familiar  with 
their  broker-dealers  are  less  susceptible 
to  high  pressure  sales  tactics  and 
therefore  are  less  in  need  of  ihe 
particular  protections  provided  by  Rule 
15c2-6." 


tartics  by  requiring  broker -dealers  to  obUin  the 

invBstor's  wTi'ten  consent  to  the  transaction. 

"Thp  !erm  'insi  rutJonal  accredited  investor"  is 
defined  m  17CFR  230  SCliai  (1),  (2).  (3),  (7).  and 
(8). 

*'  As  a  result,  the  n»w  exom^fion  is  sunif>w,-i.)t 
broader  in  that  n  aliows  broter -dealers  to  exclude 
from  their  five  percer.'  rwvsnue  calculation 
transactions  in  sncunties  that  are  priced  at  five 
dollars  or  more.  Broker  dai'ers  also  may  exclude 
transactions  based  on  the  avnrage  rwenues  of  the 
issuer  As  dvscuss«a  ioove.  howevai.  tiroker-dealers 
may  only  exclude  hom  tii'iir  five  percent  revenue 
calculation  seoinlies  that  axe  .ssued  by  an  issuer 
writh  $2  miliion  m  net  laneibte  a-isels  if  the  issuer 
has  been  in  bu.siness  for  at  least  tnrs*  vAars 

In  addition,  broker-dealers  now  lisve  Ihe  option 
of  cairulating  their  revenue  over  a  suoiunth 
penod,  rather  than  en  a  monihiv  t>aiis. 

"In  addition,  the  rtile  continues  to  include  a 
provision  giving  the  Commission  the  authority  to 
exempt  by  order  any  transaction  or  persons  or  class 
of  persons  from  the  rule  if  i!  determines  that  an 
exemption  would  tie  consistent  with  the  public 
interest  and  the  protection  of  investors.  See  n.l7. 
supra 

"In  contrast  to  Rule  15c2-6  whi."h  is  designed 
to  restrict  the  use  of  high  pres.^urp  sales  tactics  tiy 
broker -dealers,  the  Penny  Mckh  Ri.les  are  intended 
to  provide  investors  with  markM  and  other  relevant 
mformalion  with  respect  to  penny  stocks. 


Syrond,  Rule  1.'>b-1  exen.pts  eil 
lirivtite  offerings,  that  iS  transartusns 
that  meet  the  requirements  of 
Regulation  D,  or  Rules  501  through  508 
under  the  Securities  Act,**  as  well  as 
transactions  with  an  issuer  not 
involving  any  public  offering  pursuant 
to  section  4(2)  of  that  Act."  Although 
amended  Rule  15c2-6  also  exempts 
transactions  that  meet  the  requirements 
of  Rules  501  through  503  and  Rules  505 
through  508,  as  well  as  other 
transactions  pursuant  to  section  4(2)  of 
the  Securities  Act,  it  does  not  exempt 
transactions  that  meet  the  requirements 
of  Rule  504.  At  the  time  the  Penny  Stock 
Rules  were  adopted.  Rule  504 
prohibited  the  issuer  and  any  p>er8on 
acting  on  its  behalf  from  offering  or 
selling  the  securities  through  general 
solicitation  or  advertisements.  In 
addition,  securities  sold  in  an  offering 
pursuant  to  Rule  504  generally  were 
subject  to  resale  restrictions.  As  a  result, 
the  market  for  those  securities  was 
limited  and  the  securities  were  not  a 
vehicle  for  the  type  of  high  pressure 
sales  tactics  that  Rule  15c2-€  was 
designed  to  address. 

Since  that  time,  however,  the  Rule 
504  exemption  has  been  expanded,  and 
all  of  the  restrictions  on  transferability 
and  general  solicitation  have  been 
removed,'*  In  liglit  of  these 
developments,  the  Commission  believes 
that  the  protections  provided  by  Rule 
15c2-6  should  continue  to  apply  to 
customers  purchasing  securities  in  a 
Rule  504  offering.*'  Amended  Rule 
15c2-6(c){2)  therefore  excludes  all 
Regulation  D  offerings,  except  for  those 
conducted  pursuant  to  Rule  504  under 
Regulation  D  of  the  Securities  Act.  This 
limitation  is  consistent  with  paragraph 
(a)(3)  of  Rule  504,  which,  because  of  the 
history  of  abuses  involving  blank  check 
companies,  prohibits  certain 
development  stage  companies  fix)m 
relying  on  the  exemption. 


Accordingly,  established  customns  of  a  broker- 
dealer  may  benefit  from  the  disdocurM  provided 
pursuant  to  the  Penny  Stock  Rtile*. 

"  17  CFR  230.501  through  230.  SOA. 

"l5U.S.C77d(2). 

"The  amendments  to  Rule  S04  were  adopted  a* 
part  of  the  Commission's  Small  Busiitess  Initiative. 
Under  new  Rule  504  a  piiblicofferingof  up  to  Si 
million  in  a  12-inonth  penod  by  a  oompany  that  la 
not  required  to  file  report*  under  the  Exchaitge  Act 
is  subject  only  to  the  antifraud  and  other  cJvU 
liability  provision*  of  the  fe<lerai  se':i.;itie«  laws.  No 
specific  disclosure  docutrieni  is  prescribed,  and 
there  is  no  proscription  on  gennrii)  solicitation. 
Moreover,  investors  purchasing  Rule  504  aacurities 
receive  freely  transferable  securities.  Securities  Act 
Release  No.  6949  (July  30,  1992),  57  FR  36442. 

** Sales  to  institutional  accredited  investors, 
however,  are  separately  exempt  from  the  rule.  See 
discixssion,  supra. 


B.  Effective  Date 

The  amendments  to  Rule  15c2-6 
become  effective  on  August  11, 1993. 
The  Commission  recognizes,  however, 
that  broker-dealers  currently  relying  on 
the  de  minimis  exemption  for 
transactions  in  designated  securities 
may  need  a  period  of  time  after  the 
effective  date  of  the  amendments  to 
modify  their  data  retrieval  systems  in 
order  to  determine  whether  their 
revenue  from  penny  stock  transactions 
exceeds  the  five  percent  level.  Broker- 
dealers  therefore  will  be  permitted  to 
calculate  their  five  percent  revenue 
based  on  transactions  in  "designated 
securities,"  as  defined  in  Rule  15c2- 
6(d)(2)  as  of  August  22, 1989  (the  date 
on  which  the  rule  was  adopted),  rather 
than  "permy  stocks,"  as  defined  in  Rule 
3a51-l,  for  a  period  of  six  months 
following  publication  of  this  release  in 
the  Federal  Register. 

m.  Penny  Stock  K 

A.  Amendments  to  Rule  15g-2  and 
Schedule  15C 

In  April  1992,  the  Commission 
adopted  Rule  15g-2  to  implement  the 
provisions  of  section  15(g)(2)  of  the 
Exchange  Act.^"  The  rule  makes  it 
unlawful  for  a  broker-dealer  to  effect  a 
transaction  in  a  penny  stock  with  or  for 
the  account  of  a  customer  unless  the 
broker-dealer  distributes  a  risk 
disclosure  dtxniment  to  the  customer 
prior  to  effecting  the  customer's  first 
transaction  in  a  penny  stock.  The  risk 
disclosure  document,  as  set  forth  in 
Schedule  150,"  defines  the  term 
"penny  stock,"  identifies  certain  risks 
asscxnated  with  investing  in  penny 
stocks,  describes  the  penny  stock 
market,  provides  a  brief  description  of  a 
broker-dealer's  obligations  under  the 
Penny  Stock  Rules,  and  informs 
customers  of  their  rights  and  remedies 
under  federal  and  state  law 

At  the  time  Rule  15g-2  and  Schedule 
15G  were  adopted,  the  Commission 
considered  whether  to  implement  a 
recordkeeping  requirement  that  would 
enable  broker-dealers  to  demonstrate, 
and  regulators  to  examine  fur, 
comphance  with  the  rule.  Mindful  of 
the  compliance  burdens  this  would 
imp>ose  on  broker-dealers,  however,  the 
Commission  instead  determined  to 
solicit  further  comment  on  the  need  for 
such  a  requirement.'*' 

In  response  to  the  Commission's 
request  for  comment,  the  NASD  strongly 
urged  the  Commission  to  amend  Rule 
15g-2.  The  NASD  stated  that: 


"See  Adopting  Release,  S7  FR  at  18017. 
»»17  cm  240.158-100. 
"Adopting  Release.  57  FR  at  1S031. 
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The  'VASDl  views  the  risk  dist^jsure 
docuiTientofRiile  15s-2  as  rf'prHi-'nting  the 
heart  at"  the  new  Penny  Strxi  RetL'rm  Act 
Rules.  In  tn.s  regard,  the  NA.SD  believes  that 
the  purpose  of  the  Rule  would  be  t»etter 
ser\''ed  by  rflciuir:nK  a  broter-dealer  to 
eviaence  compliance  with  Rule  15g-2,  by 
way  of  written  verification  that  the  customer 
has  received  the  doaiment  *  •  *.  We  believe 
that  ifhisl  simplifies  broker-dealer 
compliance  by  providing  a  uniform  standard, 
enhances  investor  protection,  and  serves  to 
further  harmonize  the  Penny  Stock 
Disclosure  Rules  with  Rule  15c2-6,  a  goal 
sought  by  the  Commission  and  supported  by 
the  NASD 

The  Commission  therefore  is  adopting 
amendments  to  Rule  15g-2  to  require  a 
broker-dealer  to  obtain  a  signed  and 
dated  acknowledgement  from  its 
customer  demonstrating  that  the 
customer  has  actually  received  the 
required  risk  disclosure  document  prior 
to  his  or  her  first  transaction  in  a  penny 
stock  Corresponding  amendments  also 
have  been  made  to  Schedule  15G  to 
include  a  brief  description  of  this  new 
rtMuirement.-" 

The  requirement  to  obtain  the 
customer's  signature  is  intended  to 
accomplish  two  purposes.  First,  it 
should  serve  to  emphasize  to  customers 
the  importance  of  making  an  informed 
and  deliberate  investmient  decision. 
Second,  it  will  enable  broker-dealers  to 
demonstrate,  and  the  Commission  and 
the  self-regulatory  organizations  to 
examine  for,  compliance  with  the  rule." 
In  this  regard,  the  amended  rule 
requires  broker-dealers  to  maintain  a 
copy  of  the  customer's  written 
acknowledgment  for  at  least  three  years 
following  the  date  on  which  the  risk 
disclosure  document  was  provided  to 
the  customer,  the  first  two  of  which 
.".lust  be  in  an  accessible  place. ^^ 

In  order  to  allow  each  broker-dealer  to 
determine  the  most  cost  effective  way  of 
complying  with  the  new  requirement, 
the  rule  does  not  specify  precisely  how 
the  customer's  signature  must  be 
OL.ained.  A  broker-dealer,  for  example, 
could  provide  the  customer  with  two 
copies  of  the  risk  disclosure  document; 


UMI 


'■  Specificaiiy.  the  Schedule  hd»  been  revised  to 
Jiclude  the  following  statement:  "Your  broker- 
iaaler  ii  required  to  obtain  your  signature  to  show 
that  you  have  received  itils  statement  before  your 
first  trade  in  a  penny  stock.  You  are  urged  to  read 
this  statement  before  signing  and  before  making  a 
purchase  or  sale  of  a  penny  stock."  In  order  to  allow 
sufficient  time  for  broker-dealers  to  reprint  the 
document,  the  amendments  to  Schedule  ISG  do  not 
becoce  effstctive  until  November  1. 1993. 

'-  Ir.  the  .\:lopting  Release,  the  Commission  stated 
rhAi     ccmpliance  with  the  rule  may  be  monitored 
bv  P9v.»w  of  the  broker-dealer's  internal 
proced  res  and.  if  necessary,  by  contacting  the 
dienu  of  Oie  broker-dealer."  57  FR  at  18019.  This 
process,  however,  has  proved  to  be  cumbersome 
and  tim»<onsuming. 

"S«e  17CF8  240  17»-»(b). 


the  customer  would  sign  and  date  one 
copy  and  return  it  to  the  broker-dealer, 
while  maintaining  the  other  copy  for  his 
or  her  own  records.  .Mtamatively.  the 
broker-dealer  could  send  the  customer 
one  risk  disclosure  document  with  an 
attached  receipt  to  be  signad.  dated,  and 
retumedlo  the  broker-dealer  This 
receipt  cmild  accompany  the  suitability 
statement  and  written  agreement 
required  by  Rule  15c2-6 

The  amendments  to  Rule  15g-2  apply 
only  to  customers  of  a  broker-dealer  that 
have  not  received,  and  that  were  not 
required  to  have  received,  the  risk 
disclosure  document  as  of  August  1 1 , 
1993.  Accordingly,  broker-dealers  will 
not  be  required  to  obtain  a  signature 
from  customers  that  already  have 
received  the  risk  disclosure  document 
in  the  past  year,  but  will  be  required  to 
do  so  for  customers  entering  into  a 
penny  stock  transaction  after  August  11, 
1993.  who  have  not  yet  received  the 
document  from  the  broker-dealer  that  is 
effecting  the  transaction. 

B.  Validation  Procedures  Under  Huh 
15g-3 

Rule  15g-3  makes  it  unlawful  for  a 
broker-dealer  to  effect  a  non-exempt 
transaction  in  a  penny  stock  without 
first  disclosing  and  subsequently 
confirming  to  the  customer  current 
quotation  prices  or  similar  market 
information  for  the  penny  stock.  The 
rule  sets  forth  different  procedures  for 
the  disclosure  of  quotations  in  principal 
transactions,  on  the  one  hand,  and 
agency  and  riskless  principal 
transactions  on  the  other,^ 

For  transactions  effected  on  a 
principal  basis  (other  than  on  a  riskless 
principal  basis),  Rule  15g-3  requires  the 
broker-dealer  to  provide  the  inside  bid 
and  offer  quotations  for  a  penny  stock 
appearing  on  a  Qualifyiiig  Electronic 
Quotation  System,  as  defined  in  the 
rule."  If  this  quotation  information  is 
unavailable,  the  broker-dealer  must 
disclose  its  own  bid  and  offer  quotes  in 
the  stock  to  the  customer,  provided  tliat 
it  can  validate  those  quotes;  that  i.s,  the 
broker-dealer  must  disclose  its  own 
quotes  if:  (1)  The  broker-dealer  has 
effected  at  least  three  bona  fide 
interdealer  transactions  consistently  at 
its  bid  or  offer  prices  over  the  previous 
five  business  days,  (2)  no  less  than  75% 
of  these  transactions  have  occu.-red 
consistently  at  such  quotes,  and  (3)  the 
broker-dealer  reasonably  believes  that 
such  quotes  accurately  reflect  the  pr.ces 


at  which  it  is  prepared  to  trade  with 
other  dealers. 

Under  this  validation  procedure,  the 
broker-dealer  must  disclose  to  the 
customer  both  its  bid  and  offer 
quotations  for  a  penny  stock 
Accordingly,  if  the  dealer  cannot 
validate  its  quotes,  the  rule  specifies 
that  the  dealer  must  state  that  it  has  not 
traded  consistently  at  its  quotes,  and  it 
must  disclose  the  price  at  which  it  last 
purchased  the  penny  stock  from,  or  sold 
the  penny  sto<:k  to,  another  dealer  in  a 
bona  fide  transaction. 

Altnough  the  procedures  .for 
disclosure  are  clear  when  both  sides  of 
the  trade  can  be  validated,  and  when 
neither  side  of  the  trade  can  be 
validated,  there  has  been  some 
confusion  as  to  the  procedures  for 
disclosure  when  a  dealer  is  able  to 
validate  one  side  of  the  trade,  but  not 
the  other.  The  Commission  wishes  to 
clarify  that,  consistent  with  the  language 
of  the  rule,  in  those  instances  the  dealer 
must  disclose  the  validated  quote,  an-i 
then  follow  the  procedures  .set  forth  in 
subparagraph  (ajl2i(i)(C)  of  Rule  13g-3 
for  the  side  of  the  ti-ade  that  cannot  be 
validated. **  In  other  words,  the  broker- 
dealer  must  state  tliat  it  has  not 
consistently  effected  interdealer 
purcha.ses  or  sales  of  the  penny  stock  at 
Its  quotation  for  the  L^nvalidated  side  o! 
the  trade,  and  disclo.se  to  the  customer 
the  price  at  vs-hich  it  last  purchased  tne 
penny  stock  from,  or  sold  the  penny 
stock  to,  another  dealer  in  a  bona  fide 
transaction. 

IV.  Effects  on  Competmon  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)  of  the  Exchange  Act" 
requires  the  Comn^.ission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anticompetitive  effects  of 
such  rules,  if  any  and  to  balance  any 
anticompetitive  impact  against  tlie 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  is  of  the  view  ihat 
the  conforming  amendments  to  Rule 
1.5c2-6  and  the  amendments  to  Rule 
15g-2  and  Schedule  15G  will  not  result 
in  any  burden  on  competitirMi  that  is  not 
net.essary  or  appropriate  m  furtherance 
of  the  purposes  of  the  Exchange  .Act. 

In  addition,  the  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
-Analysis  ("FRFA"),  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.^*  regarding  the 
amendments  The  FRF.\  indicates  that 


PART  240— 
REGULATIC 
EXCHANGE 


S§240.15c2-6 

§240.159-9] 


•*  For  a  complete  description  of  Rule  1 5g-3.  see 
Adopting  Release,  57  FR  at  18019. 
"See  17  CFR  240.15g-3(cM5). 


"■To  the  extern  that  footnote  12'>  in  the  .\Joptini; 
Release  is  incor.siilBnl  with  this  interpretalioQ,  it 
no  longer  applies. 

"15USC.  78w<a)(2). 

'•5U.S.C.603. 


§24C.15g-2 
relatlna  to  the 

(a)  It  shall 
dealer  to  effe 
penny  stouk 
a  customer  u 
such  transact 
has  fiifTiishef 
document  co 
set  forth  in  S 
240.15g-100 
customer  a  rr 
written  ackni 
tiie  documen 

fb)  The  bro 
preserve,  as  j 
of  the  WTitter 
by  paragraph 
period  specif 
of  this  cifiapte 

4  In  newly 
by  amending 
introductory 
and  (b)(3)(ii") 
"designated  s 
adding  the  w 
removing  the 
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the  AJoptiri^ 
jreCaUoa,  it 


the  amendments  will  eliminate  some  of 
the  existing  costs  imposed  on  small 

broker-dealers  and  small  issuers,  A  copv 
of  the  FRFA  may  be  obtained  froin 
Behnda  Blaine,  Branch  Chief,  Office  of 
Chief  Coun.sp!,  Division  of  Market 
Regulation,  Secjrities  and  Exchange 
Commission,  4,50  Fifth  Street,  NVV.,  Ma;l 
Stop  7-10.  Washington,  DC  20549,  (202) 
504-2418 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  rerorr; keeping 
requirem.ents,  Srr;;rit,-i 

Statutory  Basis  and  Text  of 
Amendmerts 

In  accordance  with  the  foregoing,  part 
240  of  chapter  n  of  title  17  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1334 

1  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Autborityr  15  U.S.C  77c,  77d,  77g.  77i, 

:7s   77,w,  77iy^  77niin,  77sss,  77ttt,  78c, 
78d.  78i,  7H\.  7til.  78m.  78n,  78o.  78p.  78s, 
:'8w,  78x,  7hll(d),  79q.  79t,  80a-20,  80e-23, 
608-29.  808-37. 80t>-3,  80b-4,  and  80b-ll, 

unifss  otherwise  noted. 


§§240.15c2-6     [Redesignated  as 
§24C.15»-9] 

2,  By  redesignating  §  240.1 5c2-6  as 
§240.15g-9,  and  reserving  §240.15c2-6. 

3  Bv  revising  ^  24n,15g-2  to  read  as 

fO'lO'A^'i' 

§24C.15g-2     Risk  disctosure  cJ,Dcurnent 
raiatinjj  to  th«  penny  stock  market. 

(a)  It  shall  ha  uniawhji  for  a  broker  or 
dealer  to  effect  a  transaction  in  any 
penny  stoi.k  for  or  with  the  account  of 

a  customer  unless,  prior  to  effecting 
such  transaction,  the  broker  or  dealer 
has  fiimished  to  the  customer  a 
document  containing  the  information 
set  fcrJ-i  in  Schedule  15G,  17  CFR 
240  I5g-100,  and  has  obtained  from  the 
customer  a  manually  signed  and  dated 
written  acknowledgement  of  receipt  of 
tiie  document. 

(b)  The  broker  or  dealer  shall 
p.'-eserve,  as  part  of  its  records,  a  copy 
nf  the  WTitten  e.Jcnowledgment  required 
by  paragraph  (a)  of  this  section  for  the 
period  specified  in  17  CFR  240.17a-4(b) 
of  this  chapter, 

4  In  newiy  redesignated  §240.15g-9, 
by  amending  paragraphs  (a) 
introductory  text  (two  places),  (a)(2)(ii), 
and  fb,M3,)(ii)  by  remo\ing  the  words 

'designated  security'  and  in  their  place 
adding  the  words  "penny  stock,"  and  by 
removing  the  words  "designated 


securities"  and  in  their  place  adding  the 
words  "penny  stocks"  in  paragraphs 
(a)(2){i),  (h)  introductory  texl,  and  (b)(2) 
in  two  places;  and  by  revising 
paragraphs  (c)  and  (d)  to  read  as  follows 

§  240.1 5g-9     Sale*  or»ctiC9  rwQulrBm^nts 
fof  certain  low-prk«<J  »»curttl«*. 

'  •  •  •  t 

(c)  For  purposes  of  this  section,  the 
following  transactions  shall  be  exempt: 

(1)  Transactions  that  are  exempt 
under  1 "  CFR  240  15g-l  (a),  (b).  (d).  (e), 
and  (f). 

(2)  Transactions  that  meet  the 
requirements  of  17  CFR  2  -0  505  or 
230.506  (including,  u:..  r*-  applicable, 
the  requirement.";  nf  i  ~  CFR  230.501 
throu^  230.503.  ana  17  CFR  230.507 
through  230.508),  or  transactions  with 
an  issuer  not  involving  any  pubUc 
offering  pursuant  to  section  4(2)  of  the 
Securities  Act  of  1933. 

(3)  Transactions  in  which  the 
purchaser  Is  an  established  customer  of 
the  broker  or  dealer. 

(d)  For  purposes  of  this  section: 

(1)  The  term  penny  stock  shall  have 
the  same  meaning  as  in  17  CFR 
240.3a51-l. 

(2)  The  term  established  customer 
shall  mean  any  person  for  whom  the 
broker  or  dealer,  or  a  clearing  broker  on 
behalf  of  such  broker  or  dealer,  carries 
an  account,  and  who  in  such  account: 

(i)  Has  effected  a  securities 
transaction,  or  made  a  deposit  of  funds 
or  securities,  more  than  one  year 
previously;  or 

(ii)  Has  made  three  purchases  of 
penny  stocks  that  occurred  on  separate 
days  and  involved  different  issuers. 

5.  By  amending  §  240.15g-100  by 
revising  the  first  paragraph  after  the 
section  heading  "Important  Information 
on  Penny  Stocks"  to  read  as  follows: 

§  240.1 5Cf  100  Sc^^edui*  15G — In*;; 
to  be  included  m  the  docurrient  dist 
pursuant  to  17  CFR  240.155^2. 

Schedule  ISG 


nstior 


Important  Information  on  Penny  Stocks 

This  statement  is  required  by  the  U.S. 
Securities  and  Exchange  Commission  (SEC) 
and  contains  important  information  on 
penny  stocks.  Your  broker-dealer  is  required 
to  obtain  your  signature  to  show  that  you 
have  received  this  statement  Iwfore  your  first 
.  trade  in  a  penny  stock.  You  are  urged  to  read 
this  statement  before  signing  and  tiefore 
making  a  purchase  or  sale  of  a  penny  stock. 

By  the  Commission. 

Dated:  July  2, 1993, 
Margaret  H.  McFarIaD<{ 
Dep  u  ty  Secretary. 
(PR  Doc.  93-16299  Filed  7-9-93;  8:45  ami 

BILLING  CODE  »cm-Oi  -P 


DEPARTMENT  OF  JUSTiCE 
28  CFR  Pari  5 

;aG  OrO«*  Nc,  17S7-§31 

Fees  UnOer  the  Fcre-p"  ,Age'-"',s 

Fiegistration  Act 

AGENCY;  Department  of  Justice. 
ACTfON:  Final  rule. 

summary:  The  Department  of  Justice  is 
implementing  a  statutory  requirement 
that  the  Department  assess  and  collect 
fees  for  registrations  required  by,  and 
other  services  provided  pursuant  to,  the 
Foreign  Agents  Registration  Act  (Act). 
This  rule  estabUshes  the  initial  fees  and 
delegates  authority  to  the  Assistant 
Attorney  General  for  the  Criminal 
Division  to  adjust  those  fees  from  time 
to  time  to  recover  the  costs  of  operating 
the  Registration  Unit.  The  rule  also 
revises  the  circumstances  in  which  the 
Criminal  Division  will  review  proposed 
conduct  of  any  present  or  prospective 
agent  of  a  foreign  principal  and  state  its 
present  enforcement  intentions  under 
the  Act. 

The  rule  also  allows  registrants  to  file 
an  original  and  two  copies  of  documents 
required  to  be  filed  under  the  Act  rather 
than  multiple  originals.  The  rule 
increases  the  cost  of  copies  of 
documents  filed  under  the  Act  provided 
to  the  public  to  fifty  cents  per  page.  This 
change  reflects  the  increased  cost  to  the 
Department  of  producing  the  copies. 
The  rule  establishes  fees  to  cover  the 
cost  of  personnel  and  computer  time  for 
research  requests  and  the  cost  to  the 
public  for  a  copy  of  the  periodic  report 
to  the  Congress.  In  addition,  the  rule 
provides  for  the  administrative 
termination  of  registrations  when  the 
registrant  is  no  longer  able  to  file  a  final 
statement. 

£ •  '■I c ■^' V E  ::a- e:  August  11, 1993. 
FOR  R,=  '       '    SPORMATJON  CONTACT: 
Joseph  L  L__  Kson,  Chief,  Registration 
Unit,  Internal  Security  Section,  Criminal 
Division,  United  States  Department  of 
Justice,  1400  New  York  Avenue.  NW., 
room  9300,  Washington,  DC  20530, 
telephone  (202)  514-1216,  facsimile 
(202)  514-2836.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Act,  22  U.S.C.  611-621,  agents  of 
foreign  principals  are  required  to 
register  with  the  Department  of  Justice. 
Title  I  of  Public  Law  102-395  requires 
the  Attorney  General  to  establish  and 
collect  fees  to  recover  the  cost  of 
administering  the  Registration  Unit. 
The  Registration  Unit  accepts  the 
filing  of  required  registration 
statements,  administera  the  registration 
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process  and  makes  available  to  the 
public  the  registration  statements.  The 
fees  irr.posHid  bv  this  rule  are  designed 
to  recover  the  cost.s  of  the  Registration 
Unit  from  the  regisLrant.s,  prospective 
rei^istrants,  and  public  users  of  the 
documents  filed,  and  relieve  taxpayers 
of  the  bu'den  ?f  supporting  this 
function 

The  fees  art  de'^jrinined  by 
calculating  the  ■  osts  of  the  operation 
and  administration  of  the  Registration 
Unit  and  allocating  those  costs  between 
requests  for  statements  of  the 
enforcement  posture  of  the  Department, 
initial,  supplemental  and  final 
registration  statements,  and  other 
filings,  copies  and  services.  The  costs 
will  change  over  time  to  reflect  the 
workload  of  the  Registration  Unit. 
Accordingly,  the  Assistant  Attorney 
General  is  authorized  to  change  these 
fees  from  time  to  time  to  reflect  the 
current  costs  of  operating  and 
administering  the  R8gi.?tration  Unit  and 
to  r«cover  those  costs  from  registrants 
arid  public  users  of  these  services. 

The  rule  also  lessens  the  burden  on 
registrants  in  meeting  the  filing 
requirements  of  the  Act  by  allowing 
them  to  file  copies  of  registration 
statements  rathef  than  multiple 
originals.  It  also  will  enable  the 
Department  to  terminate  registrations 
when  the  registrant  is  ixnable  to  file  the 
appropriate  forms. 

in  FR  Doc.  92-31400  (57  FR  62274. 
December  30,  19921,  The  Department  of 
Justice  published  a  Notice  of  Proposed 
Rulemaking  for  public  notice  and 
comment.  Twenty-seven  written 
com.mi?nts  were  received  within  the 
period  provided  for  comment.  In 
response  to  four  comments  received,  the 
requirement  that  payments  must  be 
made  by  certified  or  cashier's  check  or 
postal  money  order  has  been  dropped, 
and  the  schedule  of  registration  fees  has 
been  revised  to  eliminate  some 
ambiguity  in  the  original  rule  as  a  result 
of  three  of  the  comments  received.  Foiu- 
comm.entaturs  sug.eested  that  the  fees  be 
waived  for  so  called  pro  bono 
representation  of  foreign  clients.  This 
idea  was  rejected  because  in  the  context 
of  the  .Act  uncompen.sated 
representation  rarely  meets  the  criteria 
of  true  pro  bono  representation.  Most 
often  it  is  provided  in  the  anticipation 
of  future  compensation  employment. 
However,  a  provision  has  been  added  to 
allow  the  waiver  of  the  registration  fees, 
either  in  whole  or  m  part,  in  instances 
where  an  individual  registrant  can 
demonstrate  an  inability  to  pay  the  fee 
in  its  entirely  Two  com»mentators  urged 
that  inquiries  made  as  to  the 
applicability  of  the  Ad  be  treated  as 
confidential,  and  paragraph  (m)  has 


been  added  to  §  5.2  to  codify  the  fact 
that  inquiries  made  under  this  rule  will 
be  treated  as  confidential  and  exemipt 
from  disclosure.  This  reflects  the 
Department's  policy.  While  none  of  the 
comments  challenged  the  principle  of 
fees  for  registration,  approximately  half 
the  commentators  criticized  either  (he 
amount  of  the  fees  or  the  way  that  they 
are  apportioned.  The  amount  of  the  ft^is 
is  dictated  by  the  Congressional 
mandate  that  the  administration  of  the 
Act  be  self-supporting,  and  the 
Department  believes  that  the  method  of 
apportioning  the  cost  by  the  number  of 
foreign  principals  is  the  most  equitable 
Other  minor  revisions  in  the  warding  of 
the  rules,  not  affecting  their  mieaning, 
have  been  made  to  improve  tiieir  clarity 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  within  the  r"eaning  of 
section  1(b)  of  E.O,  12291,  nor  does  it 
have  federaUsm  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with  E.O. 
12612. 

List  of  SubjectB  in  28  CFR  Fart  5 

Aliens,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

Accordingly,  part  5  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  5— ADMINISTRA'ION  AND 
ENFORCEMENT  OF  THE  FOREIGN 
AGENTS  REGISTRATION  ACT  OF 
1938,  AS  AMENDED 

1.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Authority:  28  U.S.C.  509,  510;  Section  t, 
56  Slat.  248,  257  (22  U.S.C  620);  title  I,  Pub 
L.  102-395, 106  Stat.  1828. 1831  (22  U.S.C. 
612  note). 

2.  Section  5.2  is  revised  to  read  as 
follows; 

§5.2    Inquiries  concarning  application  of 

t^,e  Act. 

(a)  General.  Any  present  or 
prospective  agent  of  a  foreign  principal. 
or  the  agent's  attorney,  may  request 
from  the  Assistant  .Attorney  General  a 
statement  of  the  present  enforcement 
intentions  of  the  Department  of  Justice 
under  the  Act  with  respect  to  any 
presently  contemplated  activity,  course 
of  conduct,  expenditure,  receipt  of 
money  or  thing  of  value,  or  transaction. 
and  specifically  with  respect  to  whether 
the  same  requires  registration  and 
disclosure  pursuant  to  the  Act,  or  is 
excluded  from  coverage  or  exempted 


from  registration  and  disclosure  under 
any  provision  of  the  Act. 

(b)  A/ion>7nous,  hypothetical,  non- 
party and  ex  post  facto  review  requests 
excluded.  The  entire  transaction  which 
13  the  subject  of  the  review  request  must 
be  an  actual,  as  opposed  to  hypothetical, 
transaction  and  involve  disclosed,  as 
opposed  to  anonymous,  agents  and 
principals.  Review  requests  must  be 
submitted  by  a  party  to  the  transaction 
or  the  party's  attorney,  and  have  no 
application  to  a  perty  tliat  does  not  join 
in  the  request.  A  review  request  may  not 
involve  onlv  pa.st  conduct. 

(c)  Fee.  All  requests  for  statements  of 
the  Department  s  present  enforcement 
intentions  must  be  accompanied  by  a 
non-refundable  filing  fee  submitted  in 
accordance  v.-ith  §  5.5. 

(d)  Address.  .\  review  request  must  be 
submitted  m  writing  to  the  Assistant 
Attorney  General,  Criminal  Division, 
Attention:  Chief.  Registration  Unit.  The 
mailing  address  is  1400  New  York 
Avenue.  NTv  .  room  9300,  Washington, 
DC  20530 

(e)  Conter.ts.  A  review  requf'st  shall  be 
specific  and  contain  in  detail  all 
mlevant  and  material  information 
bearing  on  the  ac*uai  activuy,  course  of 
conduct,  expenditure,  receipt  of  money 
or  thing  of  value,  or  tran-sadion  for 
which  review  is  requested.  There  is  no 
prescribed  format  for  the  request,  but 
each  request  must  include: 

(l)The  identity (ies)  of  the  agent(s) 
and  foreign  principalis]  involved; 

(2)  The  nature  of  tlie  agent  s  activities 
for  or  in  the  interest  of  the  foreign 
principal; 

(3)  A  copy  of  the  existing  or  proposed 
WTitten  contract  with  the  foreign 
principal  or  a  full  description  of  the 
terms  and  conditions  of  each  existing  or 
proposed  oral  agreement;  and 

(4)  The  applicable  statutory  or 
regulatory  basis  for  the  exemption  or 
exclusion  claimed. 

(f)  Certification.  If  the  requesting  party 
is  an  individual,  the  review  request 
must  be  signed  by  the  prospective  or 
oirrent  agent,  or,  if  the  requesting  party 
is  not  an  individual,  the  review  request 
must  be  signed  on  behalf  of  each 
requesting  party  by  an  officer,  a  director, 
a  person  performing  the  functions  of  an 
of^cer  or  a  director  of.  or  an  attorney 
for,  the  requesting  party.  Each  such 
person  signing  the  review  request  must 
certify  that  the  review  request  contains 

a  true,  correct  and  complete  disclosure 
with  respect  to  the  proposed  conduct. 
.     (g)  Additional  information.  Each  party 
shall  provide  any  additional 
information  or  documents  the  Criminal 
Division  may  thereafter  request  in  order 
to  review  a  matter,  Any  information 
furnished  orally  shall  be  confirmed 
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promptly  in  \\Titing,  signed  by  the  same 
person  who  signed  the  initial  review 
request  and  certified  to  be  a  trae,  Lorrect 
and  complete  disclosure  of  the 
requested  information. 

(h)  Outcornf$  After  submiss.on  of  a 
review  request,  the  Criminal  DiviSiDn 
in  its  dis<:retion,  may  state  its  pr^-sent 
enforcement  intention  under  the  .^ct 
with  respect  to  the  proposed  ronduct, 
may  decline  to  sta^e  its  present 
enforcement  intention;  or,  if 
circumstances  warrant,  may  take  such 
other  position  or  initiate  such  othwr 
action  as  it  considers  apprupna'e.  Am 
requesting  party  or  parties  may 
withdraw  a  review  request  at  any  time. 
The  Criminal  Division  remains  free, 
however,  to  submit  such  comments  to 
the  rctquestmg  party  or  parties  as  it 
cieems  appropriate.  Failure  to  take 
action  after  receipt  of  a  review  request, 
di3cuments  or  information,  whether 
submitted  pursuant  to  this  procedure  or 
otherwise,  shall  not  in  any  way  limit  or 
stop  the  Criminal  Division  from  taking 
any  action  at  such  time  thereafter  as  it 
deems  appropriate.  The  Criminal 
Division  reserves  the  right  to  retain  any 
review  request,  document  or 
information  submitted  to  it  under  this 
procedure  or  otherwise  and  to  use  any 
such  request,  document  or  information 
for  any  governmental  purpose. 

(:i  Time  for  response.  Tne  Criminal 
Division  shall  respond  to  any  review 
request  within  30  days  after  receipt  of 
♦  he  review  request  and  of  any  requested 
additicnal  information  and  documents. 

!])  Wntien  decisions  only.  The 
requesting  party  or  parties  may  rely  only 
upon  a  written  Foreign  Agents 
Registration  Act  review  letter  signed  by 
the  Assistant  Attorney  General  or  his 
deles:>ite. 

fk.)  Effect  of  review  letter.  Each  review 
letter  can  be  relied  upon  by  the 
requesting  par+y  or  parties  to  the  extent 
the  disclosure  was  accurate  and 
complete  and  to  the  extent  the 
disclosure  continues  accurately  and 
completely  to  reflect  circumstances  after 
the  data  of  issuance  of  the  review  letter. 

(!)  Compliance.  Neither  the 
submission  of  a  review  request,  nor  its 
pendency,  s.hall  in  any  way  alter  the 
responsibility  of  the  party  or  parties  to 
comply  with  the  Act, 

fm)  'Confidentiality.  Any  vkritten 
matena!  submitted  pursuant  to  a  request 
made  under  this  section  shall  be  treated 
6S  confidential  and  shall  be  exempt 
from  disclosure. 

3  Section  53  is  amended  by 
removing  the  word  "duplicate"  from  the 
first  sentence  and  adding  the  word 
"triplicate"  in  its  place,  and  adding  after 
the  first  sentence,  a  .sentence  that  reads 
"An  original  document  and  two 


duplicates  meeting  the  requirements  of 
Rule  1001{4),  Federal  Rules  of  Eviden.  e 
(28  U.SC,  Appendix),  shall  be  deemed 
to  meet  this  requirement.". 

4.  Section  5.5  is  added  to  read  as 
follows: 

§  5.5     Registration  fee*. 

(a)  A  registrant  shall  pay  a  registration 
fee  with  each  initial  re^stration 
statement  filed  under  §  5.200  and  each 
supplemental  registration  statement 
under  §  5.203  at  the  time  such 
registration  statement  is  filed.  The 
registration  fee  may  be  paid  by  cash  or 
by  check  or  money  order  made  payable 
to  "FARA  Registration  Unit".  The 
Registration  Unit,  in  its  discretion,  may 
require  that  the  fee  be  paid  by  a  certified 
or  cashier's  check  or  by  a  United  States 
Postal  money  order. 

(b)  Payment  of  fees  shall  accompany 
any  order  for  copies  or  request  for 
information,  and  all  applicable  fees 
shall  be  collected  before  copies  or 
information  will  be  made  available. 
Payment" may  be  made  by  cash  or  by 
check  or  money  order  made  payable  to 
"FARA  Registration  Unit".  The 
Registration  Unit,  in  its  discretion,  may 
require  that  the  fee  be  paid  by  a  certified 
or  cashier's  check  or  by  a  United  States 
Postal  money  order. 

(c)  Registration  fees  shall  be  waived  in 
whole  or  in  part,  as  appropriate,  in  the 
case  of  any  individuaJ  person  required 
to  register  under  the  Act  who  has 
demonstrated  to  the  satisfaction  of  the 
Registration  Unit  that  he  or  she  is 
financially  unable  to  pay  the  fees  in 
their  entirety.  An  individual  seeking  to 
avail  himself  or  herself  of  this  provision 
shall  file  with  the  registration  statement 
a  declaration  made  in  compliance  with 
section  1746  of  title  28,  United  States 
Code,  setting  forth  the  information 
required  by  Form  4,  Federal  Rules  of 
Appellate  Procedure  (28  U.S.C. 
Appendix). 

(d)  The  fees  shall  be  as  follows: 

(1)  For  initial  registration  statements 
(including  an  Exhibit  A  for  one  foreign 
principal)  under  §  5.200:  $305.00; 

(2)  For  supplemental  registration 
statements  under  §  5.203:  $305.00  per 
foreign  principal; 

(3)  For  Exhibit  A  under  S  5, 201(a)(1): 
$305.00  per  foreign  principal  not 
currently  reported  under  §  5.200  or 
§5.203; 

(4)  For  Exhibit  B  under  §  5.201(a)(2): 
no  fee; 

(5)  For  Exhibits  C  and  D  (no  forms) 
under  §5.201:  no  fee; 

(6)  For  short-form  registration 
statements  under  §  5.202;  no  fee; 

(7)  For  amendments  under  §  5.204;  no 
fee; 


'  ^ !  h  or  statements  of  present 
f  I  ti  r-  t  rnent  intentions  under  §5.2: 
.S  ^b  uO  ^>er  review  request; 

(9)  For  each  quarter  hour  of  search 
time  under  §5.601:  $4.00; 

(10)  For  copies  of  registration 
statemt';:*-  end  supplements, 
amenan.enis,  exhibits  thereto, 
dissemination  reports,  and  copies  of 
political  propaganda  and  other  materials 
contained  in  the  public  files,  under 

§  5.601:  fifty  cents  ($.50)  per  copy  of 
each  page  of  the  material  requested; 

(11)  For  copies  of  registration 
statements  and  supplements, 
amendments,  exhibits  thereto, 
dissemination  reports,  and  copies  of 
poUtical  propaganda  and  other  materials 
contained  in  the  public  files,  produced 
by  computer,  such  as  tapes  or  printouts, 
under  §  5.601:  actual  direct  cost  of 
producing  the  copy,  including  the 
apporlionable  salary  costs;  and       ^ 

(12)  For  computer  searches  of  records 
through  the  use  of  existing 
programming:  Direct  actual  costs, 
including  the  cost  of  operating  a  central 
processing  unit  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  request  and  the  salary 
costs  apportionable  to  the  search. 

(e)  The  cost  of  delivery  of  any 
document  by  the  Registration  Unit  by 
any  means  other  than  ordinary  mail 
shall  be  charged  to  the  requester  at  a 
rate  sufficient  to  cover  the  expense  to 
the  Registration  Unit. 

(f)  The  Assistant  Attorney  General  is 
hereby  authorized  to  adjust  the  fees 
established  by  this  section  from  time  to 
time  to  reflect  and  recover  the  costs  of 
the  administration  of  the  Registration 
Unit  under  the  Act. 

(g)  Fees  collected  under  this  provision 
shall  be  available  for  the  support  of  the 
Registration  Unit. 

(h)  Notwithstanding  §  5.3,  no 
document  required  to  be  filed  imder  the 
Act  shall  be  deemed  to  have  been  filed 
unless  it  is  accompanied  by  the 
apphcable  fee  except  as  provided  by 
paragraph  (c)  of  this  section. 

5.  Section  5.205  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

i  5.205    Termtnation  of  reglstrstioa 

•        •        •        •        • 

(d)  Registration  under  the  Act  may  be 
terminated  upon  a  finding  that  the 
registrant  is  unable  to  file  the 
appropriate  forms  to  terminate  the 
registration  as  a  result  of  the  death, 
disability,  or  dissolution  of  the 
registrant  or  where  the  requirements  of 
the  Act  cannot  be  fulfilled  by  a 
continuation  of  the  registration. 
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6.  Sec*. on  5  f>01  is  reviwd  to  rMa,, 
follows; 


a:> 


1 5.S01     Copies  of  records  tnd  information 

[a)  Copies  of  registration  statements 
and  jupp.'^mer.ts.  amendn;ents,  exhibits 
thereto.  d..vserr.:nation  reports,  and 
copies  of  poiitujji  propaganda  and  other 
matenais  rortamed  in  the  pubUc  files, 
may  be  obta.ne^d  from  the  Registration 
Unit  upon  pavment  of  a  fee  as 
prescribed  m  §  5  5 

foi  L'-. format.. u".  as  to  the  fee  to  be 
charged  for  crpi-is  of  registration 
statements  and  supplements. 
amendments,  exhibits  thereto, 
dissem.: nation  reports,  and  copies  of 
political  prop-Uganda  and  other  materials 
contained  i.".  the  public  files,  or  research 
into  and  information  therefrom,  and  the 
Lime  required  for  the  preparation  of 
such  documents  or  information  may  be 
obtained  upon  request  to  the 
Registration  Unit.  Fee  rates  are 
established  in  §  5  5. 

(c)  The  Registration  Unit  may.  in  its 
discretion,  conduct  computer  searches 
of  records  through  the  use  of  existing 
programming  upon  written  request. 
Information  as  to  the  fee  for  the  conduct 
of  such  computer  searches,  and  the  time 
required  to  conduct  such  computer 
searches,  m.ay  be  obtained  upon  request 
to  the  Registration  Unit,  A  written 
request  for  computer  searches  of  records 
shall  inrlude  a  deposit  in  the  amount 
speciP.Hd  by  the  Registration  Unit, 
which  shall  be  the  Registration  Unit's 
estimate  of  the  actual  fees.  The 
Registration  Unit  is  not  required  to  alter 
or  develop  programming  to  conduct  a 
search  Fee  rates  are  established  in  §  5.5. 

7  Section  5.1101  is  added  to  read  as 

follows 

15.1101     Cop^M  of  th«  Report  o(  th« 
Attorney  General. 

Copies  of  the  Report  of  the  Attorney 
General  to  the  Co.Tgress  on  the 
Administration  of  the  Foreign  Agents 
Registration  Act  of  1938,  as  amended. 
shall  be  sold  to  the  public  by  the 
Registration  Unit,  as  available,  at  a 
charge  not  less  than  the  actual  cost  of 
production  and  distnbution. 

Dated:  June  28,  1993 
\^nei  ileno, 

Attomey  Genen! 

[FR  Doc  93-16021  Filed  7-»-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  S«rvlc« 

30  CFR  Parts  202  and  206 

Va  nation  of  Communitlzad  Oil  and 
Gas  Production  From  Federal  and 
Indian  Leases  In  the  State  of  Oklahoma 

agency:  Minerals  Management  Sen.'ice. 

Interior. 

ACTION:  Policy  statement. 

summary:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
provisions  of  Oklahoma  Senate  Bill  No 
168  regarding  royalty  payments  on  oil  or 
gas  leases  located  in  the  State  of 
Oklahoma  do  not  apply  to  Federal  and 
Indian  leases  that  are  committed  to 
communitization  agreements  For 
purposes  of  determining  royalties  on 
these  leases,  production  must  be  valued 
in  accordance  with  MMS  oil  and  gas 
valuation  regulations  at  30  CPR  parts 
202  and  206. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Larry  Cobb.  Minerals  Management 
Service,  Royalty  Management  Program, 
Valuation  and  Standards  Division.  Oil 
and  Gas  Valuation  Branch,  P  O  Box 
25165,  Mail  Stop  3922.  Denver. 
Colorado,  80225-0165.  telephone  (303) 
275-7245. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

Oklahoma  Senate  Bill  No  168,  which 
becomes  effective  July  1,  1993,  is  the 
latest  doctrine  that  has  evolved  from 
Shell  Oil  Company  v.  Corporation 
Commission  (Okl.,  389  P  2d  951  (1964)) 
The  decision  in  that  case  commonly 
known  as  the  Blanchard  Decision, 
governs  the  payment  of  royalties  for  oil 
and  gas  produced  from  leases 
committed  to  communitization 
agreements  located  in  the  State  of 
Oklahoma.  The  major  elements  of 
Senate  Bill  No.  168  provide  that: 

•  Working  interest  owners  taking  and 
selling  gas  production  pay  royalties 
(royalty  share)  to  a  "royalty  pool"  which 
is  shared  by  all  royalty  owners  in  the 
agreement.  The  value  of  gas  production 
for  purposes  of  payments  to  the  royalty 
pool  is  based  on  each  lessee's  sales 
proceeds  and  the  terms  of  their  lease 
royalty  clauses; 

•  Royalty  owners  receive  a  royalty 
payment  from  the  royalty  pool,  based  on 
their  lease  royalty  interest,  within  90 
days  after  the  last  day  of  the  month  of 
production;  and 

•  Disbursements  from  the  royalty 
pool  to  each  royalty  owner  be  performed 
primarily  by  the  agreement  operator 


However,  working  interest  owners  may 
elect  to  pay  royalties  directly  to  the 
royalty  owners. 

Senate  Bill  No.  168  also  contains 
special  provisions  regarding 
"Subsequently  Created  Interests"  (SCI"s) 
that  are  contained  in  certain  leases  in 
Oklahoma.  SCl's  are  interests  carved 
from  a  working  interest  other  than  a 
royalty  interest,  such  as  an  overriding 
royalty  interest.  SQ's  are  not  sub)ect  to 
the  prindpa!  royalty  provisions  of 
Senate  Bill  No.  168 

II.  MMS  Requirements  for  Valuing 
Communitized  Production 

Because  of  the  potential  impact  of  the 
provisions  of  Senate  Bill  No  168  on  the 
payment  of  royalties  on  Federal  and 
Indian  lea.ses  that  are  committed  to 
communitization  agreements,  MMS 
sponsored  a  meeting  on  Mart  h  5,  1993. 
at  the  Oklahoma  State  C>apitol  Building 
to  discuss  the  relationship  between  the 
bill  and  Federal  and  Indian  royalty 
requirements.  Attendees  at  Llie  meeting 
represented  royalty  owners,  State 
agencies,  major  oil  and  gas  companies, 
independents,  and  the  hidian 
community.  Attendees  wero  advised 
that: 

•  The  value  of  a  Federal  or  Indian 
lease  entitled  share  for  royalty  purposes 
is  to  be  determined  solely  based  on 
Federal  or  Indian  lease  terms  and 
applicable  regulations  and  not  on  the 
basis  of  a  royalty  pool  where  each 
contributing  working  interest  owmer 
uses  its  respective  lease  terms  or  other 
guidance  to  value  its  royalty  share; 

•  The  value  of  Federal  and  Indian 
production  is  to  be  based  on  no  less 
than  the  gross  proceeds  accruing  to  the 
lessee;  and 

•  The  payment  of  royalties  for 
Federal  and  Indian  production  is  due  no 
later  than  the  end  of  the  month 
following  the  month  of  production. 

As  discussed  at  the  meeting, 
regulations  governing  the  valuation  of 
Federal  and  Indian  communitized 
production  differ  substantially  from  tlie 
provisions  of  Senate  Bill  No  1*!8  The 
major  differences  are  discussed  bt^low. 

(a)  The  valuation  of  communitized 
production  attributable  to  Federal  or 
Indian  leases  is  governed  primarily  by 
the  regulations  at  30  CFR  202.100  '(1992) 
for  oil  and  30  CFR  202.150  (1992)  for 
gas.  Similar  to  Senate  Bill  No.  168.  the 
principal  requirement  for  valuing 
Federal  and  Indian  communitized 
production  is  that  royalty  is  due  on  the 
full  share  of  production  attributable  to 
the  Federal  or  Indian  lease  under  the 
terms  of  agreement  (also  referred  to  as 
the  allocated  share  of  production  to 
which  the  lease  is  entitled,  or  "lease 
entitled  share"). 


No.  163  ma 

accounting 


The  actual  value  for  royalty  purposes 
of  the  lease  entitled  share  is  determined 
under  30  CFR  part  206  (1992).  For 
production  taken  and  sold  by  the  lessee, 
the  circumstances  involved  in  the 
disposition  of  that  production  control 
the  valuation  under  30  CFR  part  206. 
When  the  lessee  takes  less  than  the  lease 
entitled  share  of  production,  the  value 
of  the  portion  not  taken  will  also  be 
determined  under  30  CFR  part  206  by 
the  circumstances  involved  in  the  actual 
disposition  of  that  portion  by  other 
taking  lessees.  That  is,  the  valuation  of 
the  entire  Federal  or  Indian  lease 
entitled  share  is  determined  based  on 
the  actual  disposition  (e.g.,  sales)  of 
production  by  the  taking  lessee  under 
30  CFR  part  206.  For  gas  under  Senate 
Bill  No.  168,  each  taking  lessee's  lease 
terms  govern  the  valuation  of  the  royalty 
share  contributed  to  the  royalty  pool, 
fiom  which  the  Federal  and  Indian 
royalty  proceeds  would  be  derived. 
Therefore,  the  value  of  Federal  and 
Indian  communilized  gas  production 
ander  the  provisions  of  Senate  Bill  No, 
fi8  would  not  be  determined  entirely  in 
accordance  with  30  CFR  part  206. 

(b)  The  use  of  Senate  Bill  No.  168  for 
valuing  communitized  gas  production 
r.culd  nullify  MMS'  long  standing 
requirement  that  value  for  royalty 
purposes  be  no  less  than  the  gross 
proceeds  accruing  to  the  lessee  under  its 
sales  contract.  Value  of  gas  under  the 
bill  is  determined  on  the  basis  of  the 
gross  proceeds  paid  to  all  working 
interest  owners  taking  gas  regardless  of 
whether-or-not  the  Federal  or  Indian 
lessee  takes  and  sells  its  lease  entitled 
share. 

(c)  Valuation  based  on  royalty  pooling 
under  Senate  Bill  No.  168  may  violate 
standard  Indian  lease  terms  requiring 
that  value  be  determined  by  considering 
the  major  portion  of  like-quality 
production  from  the  same  field  or  area. 

(dj  Royalty  pooling  under  Senate  Bill 
No.  163  n.ay  be  inconsistent  with  dual 
accounting  requirements  specified  in 
most  Indian  leases. 

(e)  Other  inconsistencies  between 
Senate  Bill  No,  168  and  applicable 
n'sjuiations  lie  in  the  areas  of  timely 
".;  eipt  of,  and  responsibility  for,  royalty 
rayments.  Standard  Federal  and  Indian 
i.^ase  documents  and  MMS  regulations 
2t  30  CFR  210.52  (1992)  both  require 
iLdt  royalty  reports  and  payments  be 
i-eceived  by  MMS  by  the  end  of  the 
inpiith  following  the  month  of 
produLticn  Under  Senate  Bill  No.  168, 
iovaity  pfiyments  may  not  be  due  until 
'H)  deys  eftfcir  the  month  of  production. 
Under  Senate  Bill  No.  168,  the 
agreement  operator  is  responsible  for 
me  disbursement  of  royalties  to  the 
royalty  interest  owners  upon  receipt  of 


the  royalty  proceeds  from  the  selling 
parties.  For  Federal  or  Indian  leases, 
lessees,  or  their  designated  payors,  are 
responsible  for  accurate  and  timely 
royalty  payments. 

III.  MMS  Policy 

Because  of  the  substantial  differences 
between  Senate  Bill  No.  168  and 
requirements  relative  to  Federal  and 
Indian  oil  and  gas  leases,  as  discussed 
above,  MMS  is  giving  notice  that  it  will 
not  accept  royalties  Uiat  are  based  on 
values  less  than  those  required  under 
applicable  lease  terms  and  MMS 
regulations.  Federal  and  Indian  payors 
must  continue  to  comply  with  the  terms 
of  their  leases  and  the  regulations  at  30 
CFR  parts  202  and  206  for  valuing  and 
paying  royalties  for  communitized 
production  in  Oklahoma  that  are 
otherwise  subject  to  Senate  Bill  No.  168. 

The  MMS  published  a  similar  notice 
in  the  Federal  Register  on  December  2, 
1985  (50  FR  49465).  advising  royalty 
payors  that  MMS  would  not  accept 
royalties  for  Federal  and  Indian  leases 
in  Oklahoma  that  were  calculated  in 
accordance  with  the  Blanchard 
Decision.  In  that  Notice,  MMS  advised 
payors  that  they  must  follow  Federal 
and  Indian  lease  terms  and  applicable 
MMS  regulations  to  determine  royalty 
value. 

Although  Federal  and  Indian  royalty 
interests  are  not  deemed  SCI's  tmder 
Senate  Bill  No.  168,  MMS  understands 
that  treating  the  Federal  and  Indian 
royalty  interests  as  such  under  the  bill 
would  both  satisfy  the  bill's  royalty 
pooling  obligations  and  allow  Federal  or 
Indian  payors  to  comply  with  their  lease 
terms  and  MMS'  royalty  requirements. 
Under  tlie  SQ's  methodology,  Federal 
and  Indian  lessors  would  not  share  in 
the  royalty  pool  and  their  royalty 
interests  would  be  excluded  in  tlie 
computation  of  contributions  to  the 
royalty  pool.  However,  Federal  and 
Indian  working  interest  ovraers  may  still 
be  required  to  pay  a  royalty  portion  into 
the  royalty  pool  under  Oklahoma  law. 
In  any  case,  the  procedures  for 
determining  the  Federal  and  Indian 
lessees'  royalty  pooling  obligations 
under  the  SQ's  methodology,  and  their 
associated  liabilities  under  Senate  Bill 
No.  168.  are  outside  the  scope  of  this 
Notice.  Federal  and  Indian  lessees 
should  contact  tlieir  industry  trade 
organizations,  such  as  the  Council  of 
Petroleum  Accountants  Societies,  the 
Mid-Continent  Oil  4  Gas  Association, 
the  National  Association  of  Division 
Order  Analysts,  or  the  Oklahoma 
Independent  Petroleum  Association,  for 
further  information  regarding  SQ's 
under  Senate  Bill  No.  168. 


Any  inquiries  regarding  this  Notice  or 
the  payment  of  Federal  and  Indian 
royalties  for  commimitized  production 
in  the  State  of  Oklahoma  should  be  sent 
to  the  address  identified  above. 

Dated:  luly  2. 1993. 
JtiT.M  'rt   Shaw, 

Associate  Director  for  Royalty  Management. 
(FRDoc.  93-1fi:iq'!  Filpd  7-9-93;  8:45  ami 
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NTAL  PROTECTION 


40  CFR  Part  52 

[CA  12-&-5809;  FRL-4674-2] 

ApFKOval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Bay 
Area  Air  Quality  Management  District 
San  Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking 
(NFR). 

SUMMARY:  EPA  is  finalizing  limited 
approvals  and  limited  disapprovals  of 
four  rule  revisions  to  the  California 
State  Implementation  Plan  (SIP) 
proposed  in  the  Federal  Register  on 
September  28. 1992,  October  1,  1992 
and  December  7,  1992.  The  revisions  to 
the  California  SIP  concern  rules  from 
the  Bay  Area  Air  Quality  Management 
District  (BAAQMD)  and  the  San  Diego 
Coimty  Air  Pollution  Control  District 
(SDCAPCD).  This  final  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
finalizing  this  action  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  can  and  coil  coating 
operations,  marine  vessel  coating 
operations,  and  graphic  arts  sources. 
Thus.  EPA  is  finalizing  limited 
approvals  of  these  revisions  into  the 
California  SIP  under  CAA  provisions 
regarding  EPA  action  on  SIP  submittals 
and  general  rulemaking  authority 
because  these  revisions  strengthen  the 
SIP.  EPA  is  also  finalizing  Umited 
disapprovals  of  these  rules  under 
provisions  of  the  CAA  cited  above 
because  these  rules  contain  deficiencies, 
and  as  a  result,  do  not  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas.  As  a  result  of  this  limited 
disapproval  EPA  will  be  required  to 
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irr.pose  highway  funding  or  emission 
offset  sanctions  under  the  C^A  unless 
the  State  submits  and  EPA  approves 
corr«ction»  to  the  identified  deficiencies 
within  18  months  of  the  effective  date 
of  this  disapproval  Moreover.  EPA  >*-ill 
be  required  to  promulgate  a  federal 
implementation  plan  (FIP)  unless  the 
denciencies  are  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval 

EFftcnVE  OATt:  Th.s  action  is  effective 
on  August  11.  19J,V 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA  s  evaluation  report  for  each 
r-Ale  are  availdtile  for  public  inspection 
at  EPAs  Region  9  office  during  normal 
business  hours  Copies  of  the  siibmitted 
rule  revisions  are  also  available  for 
inspect! an  at  the  f(l lowing  locations: 

Rul°makinR  Section  II  (A-5-3),  Air  and 
Toxicj  Division  US  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco.  CA 
941C5 

Environmental  Protection  Agency,  Jerry 
Kurtrwei?  .ANR  443,  :C'.  "M"  Street.  SW.. 
Wastmg-tn   DC  20460 

Cxihforr.ia  Air  Rwources  Board,  Stationary 
source  Division.  Rule  Evaluation  Section, 
2020  'L"  Str««t,  Sacrarr.onto,  CA  92123- 
1095 

Bay  Arwa  Air  Qi.a'.ity  Management  Dictrict. 
939  Elhs  Sir9«ft  San  Francisco,  CA  94102. 

San  Die«<:  Gjun'v  Air  Pollution  Control 
District.  SI 50  Chesapealte  Drive.  Sau 
Di^o.CA  92123-1095. 

F0«  FURTHER  WFORMATION  CONTACT: 

Chns  Stdmos,  Rulema^.i^.k^  Section  11 
(.A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  L\.  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1187, 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  28,  1992.  in  57  FR 
44'28,  EPA  prnpo<jed  granting  limited 
approval  and  limiiiKl  disapproval  of 
B.A.AQMD  5  Re^gulation  8.  Rule  11  (Rule 
8-11).  Metal  Container,  Closure  and 
Coil  Coaling,  into  the  California  SIP.  On 
October  1,  19^*2,  in  57  FR  45358,  EPA 
proposed  granting  limited  approval  and 
limited  disapproval  of  SDCAPCD's  Rule 
67  16.  Graphic  Arts,  into  the  California 
SIP.  On  Decemt^er  7, 1992.  in  57  FR 
57715,  EPA  proposed  granting  limited 
approval  and  limited  disapproval  of 
B.A.AQMD's  Re^uldtion  8,  Rule  43  (Rule 
8-43).  Surface  Coatmsj  of  ManiiH 
Ves,sels,  and  SiXLAPCD  s  Rule  67.18, 
Manne  Coating  Operations,  Into  the 
California  SIP  B.AAQMD  adopted  Rule 
8-11  on  September  20.  1989,  and  Rule 
8-43  on  Juno  20,  1990  SDCAPCD 
adopted  Rule  67  18  on  Julv  3.  1990.  and 
Rule  67.16  on  May  21,  1991.  "Hie 


California  Air  Resources  Board  (ARB) 
submitted  BAAQMD  RvJo  8-1 1  to  EPA 
on  December  31, 1990.  Tha  ARE 
submitted  BAAQMD  Rule  8-43  and 
SDCAPCD  Rule  67.18  to  EPA  on  April 
5, 1991.  The  ARE  submitted  SDCAPCD 
Rule  67.16  to  EPA  on  May  30.  1991. 
These  rules  were  submitted  in  responsf 
to  EPA's  1988  SIP  Call  and  the  CAA 
section  182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their 
Reasonably  Available  Control 
Technology  rulea  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre 
amendment  Act.  A  detailed  discussion 
of  the  background  for  each  of  the  above 
rules  and  nonattainment  areas  is 
provided  in  the  notices  of  proposed 
rulemaking  (NPRs)  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA's  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidanre  documents 
referenced  in  the  NPRs.  EPA  is  today 
finalizing  the  limited  approval  of  these 
rules  in  order  to  strengthen  the  SIP  and 
finalizing  the  limited  disapproval 
requiring  the  correction  of  the 
remaining  deficiencies.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  the 
NPRf  and  in  technical  support 
documents  (TSDs)  available  at  EPA's 
Region  DC  office  (TSDs  dated  lure  10, 
1992,  for  SDCAPCD  Rule  67  16 
September  8. 1992.  for  BAAQMD  Rule 
8-11;  and  October  27. 1992,  for 
BAAQMD  Rule  8-43  and  SDCAPCD 
Rule  67.18). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  each  of  the  above 
referenced  NPRs.  EPA  received  one 
co.mment  letter  on  Rule  &-11  from  the 
B.\AQMD.  EPA  has  evaluated 
BAAQMD's  comments  and  a  sum.mary 
of  the  comments  and  EPA's  responses 
are  set  forth  below. 

Comment:  BAAQMD  commented  that 
EPA's  review  and  disapproval  of 
Method  30  has  not  been  a  matter  of 
public  record.  The  BAAQMD's  letter 
states.  "At  last  contact,  EPA  staff 
requested  additional  Information  to  help 
evaluate  Method  30,  and  considershle 
data  •  •  •  was  provided  There  has 
been  no  notification  or  contact  by  EPA 
regarding  this  method  since  that  time" 
The  letter  also  states  that  EPA  Method 
24  is  technically  incorrect  for 
nonheatset  inks,  that  OAQFS  staff  has 
recognized  this,  and  that  the  American 
Society  for  Testing  and  Materials 
(ASTM)  is  incorporating  Method  30  as 


the  approved  standard  for  mea.suring  thfl 
V'OC  content  of  nonheatset  inks. 

Response.  EPA  regrets  ihet  the 
BAAQMD  was  not  notified  sooner  of 
EP.A's  determination  regarding  Method 
30  A  November  17.  1992,  letter 
transmitted  EPA  revujw  of  several 
BAAQMD  test  methods,  including 
Method  30,  to  the  BAAQMD.  This  lettar 
contained  EPA's  disapproval  of  Methad 
30.  EPA  believes  that  EPA  Method  24  is 
the  correct  method  to  use  for  measuring 
the  VOC  content  of  nonheatset  inks  fu.d 
OAQPS  recommends  that  Method  24  he 
used  for  this  piu^pose.  In  ftddition. 
ASTM  incorporation  of  .Method  30  does 
not  confer  nor  imply  EPA  approval  of 
the  test  method,  EP,X  has  documented 
why  it  finds  this  method  una{  rentable, 
and  this  documentation  is  inclui^ed  in 
the  docket  to  this  rulemaking 

Additional  Comments'  The  BAAQ.MD 
also  commented  on  several  minor  issues 
discussed  in  the  TSD  far  Rule  y~ll  The 
B.\.\QMD  believps  that  the  value  of  4.3 
pounds/gallon,  which  exceeds  the  CTG 
limit  for  VOC  content  of  interior  body 
spray  and  two  piece  can  exterior  end 
coating,  is  not  deficient  because  the 
applicable  limit,  per  Regulation  1,  is  510 
grams/liter,  whicn  meets  the  CTG  limit 
The  BAoAQMD  also  believes  that 
Sections  302,  394.  and  305  of  Rule  8- 
11  do  not  require  a  capture  oftlcioncy 
test  method  bcK:ause  B.A.AQMD  Method 
ST-7,  as  amended,  is  used  to  determine 
equivalency. 

Response:  EPA  agrees  that  the 
applicable  limit  for  interior  body  spray 
and  two  piece  can  exterior  end  coaling 
is  510  grams/litor  and  that  the 
simultaneous  listing  of  4,3  pounds/ 
gallon  is  not  a  serious  deficiency. 
However.  EP.A  continues  to  request  that 
the  hmit  be  revised  to  the  CTG  limit  of 
4,2  pounds.'gallon.  EPA  has  determined 
that  Method  ST-7  is  not  acceptable  for 
use  with  incinerators  or  other 
co.mbustion  devices  that  may  be  used  as 
control  equipment  for  can  and  coil 
coating  operations, 

EPA  s  review  of  amended  Method 
ST-7  was  transmitted  to  the  district  on 
November  17.  1992  (documentation  as 
to  why  EPA  finds  this  method 
unacceptable  is  also  included  in  the 
docket  to  this  rulemaking]  And  while  it 
is  true  that  ST-7  contains  a  procedure 
for  determining  equivalency  between 
VOC  limits  and  capture  and  control 
efficiency,  BA.AQMD  Rule  8-11  remains 
unenforceable  because  EPA  has  not 
ap  proved  test  method  ST-7  into  the  SIP. 

EPA  Action 

EPA  is  today  finalizing  limited 
approvals  and  limited  disapprovals  of 
the  above-referenced  rules  The  limited 
approval  of  these  rules  is  being  finalized 


Federal  Regivtnr  /  Vol.  58.  No.  131  /  Monday.  July  12.  1993  /  Rules  and  K-k 


lid;  if  J 


,r:42  i 


under  section  110(k)(3)  in  light  of  EPA  s 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rules  strengthen  the  SIP.  However,  the 
rules  do  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  rule  deficiencies  that  were  discussed 
in  the  NPRs.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  granting 
hmitod  approval  of  these  rules  under 
sections  110(k)(3)  and  301(a)  of  the 
CA.\.  This  action  approves  the  rules 
into  the  SEP  as  federally  enforceable 
rules. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and.  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  NPRs,  upon  the  effective 
date  of  this  I-'FR,  the  18  month  clock  for 
unctions  and  the  24  month  FIP  clock 
will  begin.  Sections  179(a)  and  110(c).  If 
tne  state  does  not  submit  the  required 
(  arrections  and  EPA  does  not  approve 
the  submittal  within  18  months  of  the 
NFR,  either  the  highway  sanction  or  the 
offset  sanction  will  be  imposed  at  the  18 
month  mark.  It  should  be  noted  that  the 
rales  covered  by  this  NFR  have  been 
adopted  by  the  B.\.^QMD  and 
SDC\PCD  and  are  currently  in  effect  in 
those  districts.  EPA's  limited 
disapproval  action  in  this  NFR  does  not 
prevent  a  local  agency  or  EPA  from 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
Lonstaied  as  permitting  or  allowing  or 
estabhshii.g  a  precedent  for  any  future 
request  for  revision  to  any  state 
jTipiKmentation  plan.  Each  request  for 
r«?vision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
re^uiatory  requirements. 

Begulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 

lanuarv'  19.  1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 


Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  10. 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  Jure  23. 1993. 
Harry  Seraydarian, 
Acting  Hegional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52— [Af/E\DED: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  F — CaJifornIa 

2.  Section  52.22U  is  amended  by 
adding  paragraphs  (c)  (182)(i)(B)(5). 
(183)(i)(A)(9).(183)(i)(F).and 
(185)(i)(B)(4)  to  read  as  follows: 

§52.220    Identification  o*  rla- 

(c)«   •   • 
(182)*   •  • 

(i)'  •  • 
(B)«  •  • 

(5)  Amended  Regulation  8.  Rule  11, 
adopted  on  September  20. 1989. 

•  •        •        •        • 

(183)  •    •    • 

(i)*    '    " 
(A)  '    ■    • 

[9]  Amended  Rule  67.18.  adopted  on 
July  3.  1990. 

•  •        •        •        • 

(F)  Bay  Area  Air  Quality  Management 
District. 

(J)  Amended  Regulation  8,  Rule  43. 
adopted  on  June  20. 1990. 

•  •        •        •        • 

(185)*   •   • 
(0*   '   • 


(B)*   •   • 

[4]  Amended  Rule  67.16.  adopted  on 
May  21,  1991. 
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AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARY:  On  September  25,  1991,  the 
designee  of  the  Governor  of  South 
Dakota  submitted  revisions  to  the  State 
Implementation  Plan  (SIP).  Revisions 
were  made  to  Article  74:26.  Air 
Pollution  Control  Program,  which 
consisted  of  the  following:  Amendments 
to  the  New  Source  Review  (NSR) 
regulations  to  be  consistent  with  the 
July  1, 1989  version  of  subpart  I  of  40 
CFR  part  51.  revisions  to  the  emergency 
episode  plans  for  PM-10,  adoption  of 
PM-10  ambient  standards  and  methods 
of  measurement,  revisions  to  the 
variance  provision  prohibiting  the 
granting  of  variances  in  nonattainment 
areas,  and  revisions  to  the  State's 
operating  permit  program. 

The  revisions  to  Article  74;26  were 
made  as  called  for  in  the  State's  PM-10 
Group  n  Committal  SIP,  which  was 
submitted  by  the  State  on  July  12. 1988 
and  approved  by  EPA  on  October  5. 
1990.  as  well  as  to  correct  other  NSR 
deficiencies  that  had  been  previously 
identified  by  EPA.  EPA  reviewed  the 
submittal  and  found  the  revisions  to  be 
consistent  with  federal  policy  and 
regulations,  vfith  the  exception  of  the 
variance  provision  found  in  Chapter 
74:26:01:31.01.  The  State's  variance 
provision  was  found  to  be  inconsistent 
with  section  110{i)  of  the  Clean  Air  Act 
(CAA).  as  amended.  On  November  2, 
1992,  EPA  proposed  to  approve  the 
regulatory  revisions  in  Article  74:26, 
and  EPA  proposed  to  disapprove  the 
variance  provision.  (EPA  mistakenly 
listed  Chapter  74:26:01:30  in  November 
2, 1992  Federal  Register  notice  as  the 
variance  provision  which  EPA  was 
proposing  to  disapprove.  The  correct 
citation  for  the  variance  provision  is 
Chapter  74:26:01:31.01.)  No  comments 
were  received  pursuant  to  these 
proposed  actions.  Therefore.  EPA  is 
proceeding  with  its  approval  of  the 
revisions  to  Article  74:26  and  its 


disapproval  of  the  variance  provision  in 
C:hapter  74,26  01  n  01 

EFFECTTVE  DATE:  This  ruie  will  become 
effertiva  on  August  11,  1993. 

ADDRESSES:  Copies  of  the  documents 

relevant  to  this  action  are  available  for 
public  r.sipection  during  normal 

busL^ess  hours  at: 

r  S  Environmental  Protection  Agency, 
Rogior.  Vin.  999  18th  Street,  suite  500. 
Denver.  Colorado  80202-2405 

South  Dakca  Department  of  Water  and 
N'atu'-fil  Resources,  Division  of 
Environmental  Regulation,  Joe  Foss 

Bu  ; '(IK-  '-  ■  East  Capitol.  Pierre. 
Scuin  Da»o'd  57501-3181 

ferry-  Kurtzweg,  ANR  443.  U.S. 
Environmental  Prxitection  Agency. 
401  M  Street  S\V.,  Washington.  DC 

20460 

FO«  FURTHER  INFOHMAT!C*«  COiTACT: 
ViCiu  Stamper.  £nvironmdntal 
Protection  Agency,  Region  VIII.  999 
l^Ln  St-eev  suite  500,  Denver,  Colorado 
802C2-24v5, (303)  293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  BacV^round  of  Revisions 

On  luly  1,  1987.  EPA  promulgated  a 
revised  National  Ambient  Air  Quality 
Standard  fNAAQS)  for  particulate 
matter  10  microns  or  less  in  size  (PM- 
10)  (see  52  FR  24634).  As  a  result,  states 
were  required  to  revise  their  SIPs  to 
attain  and  maintain  the  new  PM-10 
N.AAQS  To  implement  the  new  SIP 
requirements,  all  areas  of  the  country 
wtire  divided  into  three  groups,  based 
on  the  area's  probability  for  violating 
tne  PM-10  NAAQS.  In  South  Dakota. 
'.ne  Rap.  J  City  area  was  classified  as  a 
Group  II  area  (moderate  probability  of 
V  lolating  the  PM-10  NAAQS],  while  the 
rest  of  the  State  was  classified  as  a 
Group  III  area  (low  probability  of 
vicidtirg  the  PM-10  NAAQS). 

On  July  12,  1988.  the  Slate  submitted 
a  Committal  SIP  for  the  Rapid  City 
Group  n  PM-10  area.  In  that  submittal. 
the  State  committed  to  ambient  air 
monitoring  for  PM-10  and  to  revising  its 
NSR  regulations  to  trigger 
preconstruction  review  for  PM-10. 
revise  the.-  emergency  episode  plans  for 
PM-IO.  and  adopt  the  PM-10  NAAQS. 
On  October  5.  1990.  EPA  approved  the 
State's  Group  II  Committal  SIP  (55  FR 
4^831)  However,  because  EPA  had 
previously  identified  numerous 
deficiencies  in  the  State's  NSR 
regulations,  the  State  committed  to 
revise  its  NSR  regulations  to  be 
consistent  with  federal  requirements  as 
part  of  EP.\  s  approval  of  the  Croup  !I 
Committal  SiP 


UMI 


II.  Evaluation  of  Submittal 

The  State  subsequently  adopted 
revisions  to  Article  74:26  addrossins?  the 
NSR  deficiencies  and  the  other  P.M-10 
Group  II  area  SIP  elements,  along  with 
other  "housekeeping"  revisions,  and 
submitted  the  revised  regulations  to 
EPA  for  SIP  approval  on  September  25, 
1991.  The  submittal  also  included 
revisions  to  the  State's  New  Source 
Performance  Standards  (NSPS)  and 
Emission  Standards  for  Asbestos  Air 
Pollutants  in  Article  74:26.  Standards  of 
Performance  for  Municipal  Waste 
Combuslors  in  Chapter  74:26:26,  and 
provisions  for  Disposal  of  Medical 
Waste  in  Article  74:35.  EPA  will  take 
action  on  the  NSPS  and  asbestos 
revisions  in  a  separate  notice.  On 
February  10. 1992.  the  State  withdrew 
Chapter  74:26:26.  because  a  revised 
Chapter  74:26:26  would  be  submitted 
for  SIP  approval  at  a  later  date. 

EPA  initially  reviewed  the  submittal 
for  administrative  and  technical 
completeness.  After  receiving  additional 
information  from  the  State.  EPA  notified 
the  State  on  December  2. 1991,  that  the 
submittal  of  Article  74:26  was 
administratively  and  technically 
complete.  However,  in  that  letter.  EPA 
returned  Article  74:35  as  incomplete, 
because  the  State  did  not  provide  any 
response  to  the  numerous  public 
comments  received  pursuant  to  the 
proposed  adoption  of  the  medical  waste 
disposal  regulations. 

On  January  16.  1992.  EPA  notified  the 
State  of  its  technical  adequacy  review  of 
the  State  submittal.  EPA  had  the 
following  concerns  with  the  State 
submittal: 

(1)  The  definition  of  "potential  to 
emit"  in  Chapter  74:26:01:03  seemed  to 
have  potentially  different 
interpretations.  The  definition  could 
have  been  interpreted  to  imply  that 
physical  and  operational  limitations  on 
the  capacity  of  the  source  to  emit  did 
not  have  to  be  federally  enforceable  to 
be  considered  part  of  the  potential  to 
emit  of  the  source.  To  verify  that  the 
definition  was  being  interpreted 
consistent  with  the  federal  definition, 
EPA  requested  an  interpretation  from 
the  State  Attorney  General. 

(2)  The  State's  variance  procedure 
was  not  consistent  with  the 
requirements  of  the  CAA.  Section  llO(i) 
of  the  CAA  prohibits  any  action  which 
modifies  any  requirement  of  an 
applicable  SIP  from  being  taken  with 
respect  to  a  stationary  source  by  a  state 
or  the  Administrator  of  EPA.  EPA  had 
previously  required  the  State  to  revise 
its  variance  provision  to  prohibit  the 
granting  of  variances  in  nonattainment 
areas.  However,  since  many  states. 


including  South  Dakota,  have  included 
nu.merous  other  requirements  in  tlieir 
SIPs  that  eppiy  regardless  of  the 
nonattainment  status  of  an  ar''e,  EPA 
determinad  tliat  an  approvable  variance 
provision  must  prohibit  thie  granting  of 
any  vanance  modifving  any  requirement 
of  an  applicable  impif-mfintation  plan  in 
any  affected  area  of  the  State,  with 
respect  to  stationary  sources.  EPA 
recommended  ll.at  the  State  wiLhdraw 
its  variance  provision  from  this  SIP 
submittal. 

(3)  In  this  submittal,  the  State  also 
sub.Tiitted  rsviiions  to  its  operating 
permit  prog.-am,  which  was  previously 
approved  in  the  SIP.  However,  because 
of  the  new  t.tle  V  requirements  of  the 
CA-A  added  m  the  1990  Amendments, 
EPA  believfctd  that  the  submittal  should 
be  .-eviewed  in  accordance  with  the 
requirements  of  title  V.  Since  the  State's 
cper&ting  permit  regulations  did  not 
meet  the  requirements  of  title  V.  EPA 
recommended  that  the  State  withdraw 
its  operating  permit  provisions  from  this 
submittal. 

EPA  also  included  an  attachment  of 
deficiencies  that  were  currently 
considered  to  be  minor  and  requested  a 
commitment  from  the  State  to  address 
these  other  deficiencies  during  the  next 
round  of  revisions  to  the  State's  NSR 
regulations. 

The  State  responded  to  EPA's 
concerns  in  a  February  10,  1992  letter 
by  stating  that  it  would  address  EPA's 
comments  during  the  next  round  of 
revisions  to  Article  7426.  However,  the 
State  did  not  provide  the  requested 
Attorney  General's  opinion  on  the 
definition  of  "potential  to  emit."  nor  did 
the  State  withdraw  its  variance 
provision  or  its  operating  permic 
provisions  from,  the  SIP  submittal. 

EPA  re.sporided  to  tJie  State  in  a 
March  26,  1992  letter  in  that  letter.  EPA 
clarified  its  concerns  reti.irding  the 
definition  of    potentiai  to  emit"  and 
again  requested  a  letter  of  intt-pretation 
from  the  Stata  Attorney  General,  the 
State  Air  Director,  or  an  attorney  from 
the  State  air  pollution  agency.  F.PA  also 
reiterated  its  concerns  regarding  the 
State  s  variance  provision  and 
recommended  that  the  State  withdraw 
the  provision,  or  EPA  would  disapprove 
it.  Lastly.  EPA  rescinded  its  condition 
that  the  State's  operating  permit 
program  .me^^t  the  requirements  for  a 
title  V  operating  perr.iit  program  at  this 
timt?.  Instead,  EPA  would  apply  the 
requirements  of  the  j'jie  28,  1989 
Fedei  al  Register  n-jtire.  in  which  a 
revised  definition  of  '  federally 
enforceable"  was  promulgated  to 
include  operating  permits  issued  un  J«r 
an  EPA-approved  program  (.'4  F"R 
27285).  There  were  several  requir^mt-iis 
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listed  in  the  June  28.  1989  i  e^:  lal 
R-  ,-;is»er  notica  which  state  operating 
^  o.-.;;;t  programs  had  to  satisfy,  if  the 
permits  issued  pursuant  to  the  State 
program  were  to  be  considered  federally 
enforceable.  Althougii  South  Dakota's 
operating  permit  regulations  did  not 
specifically  contain  all  of  the 
requirements,  EPA  determined  that  the 
Stat3-issued  operating  permits  could  be 
considered  federally  enforceable,  if  the 
State  abided  by  the  requirements  in  the 
Jane  28,  1989  notice  when  issuing  the 
operating  permits.  Therefore,  no 
additional  revisions  to  the  State's 
operating  permit  provisions  are  required 
for  EPA  approval  at  this  time.  However, 
the  State  must  revise  its  operating 
permit  program  to  meet  the 
requirements  of  title  V  of  the  CAA  and 
submit  the  revision  to  EPA  within  the 
time-frame  established  in  the  CAA.  EPA 
issued  rules  establishing  the  minimum 
requirements  of  state  operating  permit 
programs  (57  FR  32250,  July  21,  1992), 
and  today's  action  in  no  way  obviates 
the  State's  obligation  to  submit  an 
operating  permit  program  consistent 
with  those  rules. 

On  April  14,  1992,  a  staff  attorney 
from  the  South  Dakota  Department  of 
Environment  and  .Natural  Resources 
responded  with  the  State's 
interpretation  of  the  definition  of 
"potential  to  emit."  EPA's  review  found 
the  State's  interpretation  to  be 
consistent  with  the  federal  definition. 
However,  the  State  did  not  withdraw 
the  variance  provision  from  this  SIP 
submittal. 

On  November  2,  1992  (57  FR  49437), 
EPA  proposed  approval  of  the  revisions 
to  Article  74:26  and  proposed 
disapproval  of  the  State's  variance 
provision.  (EPA  mistakenly  listed 
Chapter  74:26:01:30  in  November  2. 
1992  Federal  Register  notice  as  the 
variance  provision  which  EPA  was 
proposing  to  disapprove.  The  correct 
citation  for  the  variance  provision  is 
Chapter  74:26:01:31.01.)  No  comments 
were  received  on  the  proposed  actions. 
Therefore,  EPA  is  proceeding  with  its 
final  approval  of  the  revisions  to  Article 
74:26  and  its  final  disapproval  of  the 
State's  variance  provision  in  Chapter 
:'V26:01:31.01. 

EPA  would  also  like  to  clarify  in  this 
notice  that  in  the  definition  of 
"federally  enforceable"  in  Chapter 
74:26:01:01(21)  of  the  State's 
regulations,  the  term  "administrator"  is 
interpreted  by  EPA  and  the  State  to  be 
the  administrator  of  EPA.  This 
clarification  is  necessary  because  the 
Slate  has  defined  the  term 
•iriiT^inistrator"  in  Chapter 
7-4^5  01:01(2)  to  mean  the  Secretary  of 
the  Department  of  Water  and  Natural 


Resources.  The  State  will  correct  this 
discrepancy  during  tha  next  round  of 
revisions  to  its  regulations.  In  February. 
1993,  the  State  adopted  regulatory 
revisions  which,  among  other  things, 
clarifies  that  the  term  "administrator"  in 
the  definition  of  "federally  enforceable" 
means  the  administrator  of  EPA. 

Final  Action 

EPA  is  approving  the  revisions  to 
Article  74:26  which  were  submitted  by 
the  designee  of  the  Governor  of  South 
Dakota  on  September  25, 1991.  The 
revisions  were  made  to  correct 
deficiencies  in  the  State's  NSR 
regulations,  to  adopt  the  Group  U 
requirements  for  protection  of  the  PM- 
10  NAAQS.  and  to  address  other 
"housekeeping"  revisions  In  the  State's 
operating  permit  provisions.' 

*EPA  is  also  disapproving  the  revisions 
to  the  State's  variance  provision  in 
Chapter  74:26:01:31.01.  Section  llO(i)  of 
the  CAA  prohibits  any  state  or  EPA  from 
granting  a  variance  from  any 
requirement  of  a  SI?  with  respect  to  a 
stationary  source.  Although  the  revision 
to  the  State's  variance  pro\'ision  would 
strengthen  the  SIP  by  prohibiting  the 
granting  of  variances  in  nonattainment 
areas,  the  revision  vrill  have  little  or  no 
effect  in  South  Dakota  because  the  only 
current  nonattainment  area  in  the  State 
is  designated  nonattainment  for  total 
suspended  particulate  (TSP).  (See  40 
CFR  81.342.)  Such  designations  remain 
in  place  for  implementing  the 
particulate  matter  increments,  measured 
in  terms  of  TSP.  (See  section 
107(d)(4)(B)  of  the  CAA.)  Therefore, 
because  the  revision  will  not  provide 
adequate  restrictions  on  variances,  EPA 
is  disapproving  the  revisions  to  the 
variance  provision  as  inconsistent  with 
section  llO(i)  of  the  CAA,  as  amended. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 


'  The  1990  CAAA  made  fignificant  changM  to  ihe 
planning  requiremenU  applicable  to  areas 
designated  nonattainment  for  PM-10  and  to  l>ie 
NSK  prograni  generallv  See  eg,  57  FR  13498  (April 
16.  1992)  4  57  FR  18070  (April  28. 1992).  The  State 
of  South  D<ilu}ta  has  no  nonatlaiument  planning 
raquireraents  currently  due  under  the  CAA.  and 
EPA  therefore  has  not  reviewed  the  SIP  revision 
approved  today  for  consistency  with  these  changes 
to  the  CAA.  I'hus,  today's  action  has  no  beahau  oa 
the  State's  obligation  to  submit  any  noneltainment 
plarinigg  requirements  that  the  State  becomes 
subject  to  in  the  future  or  the  approvabiUty  of  any 
such  submission. 


Administrator  under  the  proceduTBS 
pubUshed  in  the  rederal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  8  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  re\iew  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  10, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(bK2)). 

List  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control.  Incorporation 
by  reference.  Particulate  matter. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  3.1993. 
Jack  W.  McGraw. 
Acting  Regional  Administrator 

Title  40.  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C  7401-7671q. 

Subpart  QQ — South  Dakota 

2.  Section  52.2170  is  amended  by 
adding  paragraph  {c)(14)  to  read  as 
follows: 

S  52.21 70    Identification  of  plan. 

(0  •   '   ' 

(14)  On  September  25, 1991.  the 
designee  of  the  Governor  of  South 
Dakota  submitted  revisions  to  the  plan 
for  new  source  review,  operating 
permits,  and  the  PM-IO  Group  II 
requirements. 

(i)  Incorporation  by  reference 

(A)  Revisions  to  the  Air  Pollution 
Control  Program,  Sections  74:26:01- 
74:26«8,  effective  May  13, 1991. 

(ii)  Additional  material 

(A)  Letter  dated  April  14. 1992  from 
the  South  Dakota  Department  of 
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Environrr.fr.t  nr.d  Natural  Resources  to 
EPA 

3  A  ."itiw  §52.2183  is  added  as 
follows:  j 

IS2..2183     Varianc*  proviiiom. 

The  revisions  to  Lha  varidnce 
provisions  in  Chapter  74:26:01:31.01  of 
the  South  Dakota  Air  Pollution  Control 
Program,  which  were  submitted  by  the 
Governor's  designee  on  September  25, 
1991,  are  disapproved  because  they  are 
inconsistent  with  section  110(i}  of  the 
Clean  Air  Act,  which  prohibits  any  state 
or  EPA  from  granting  a  variance  from 
any  requirement  of  an  applicable 
implementation  plan  with  respect  to  a 
stationary  source. 

;FR  Dor.  93-16467  Filed  7-9-93;  8;45  am) 
HLUMO  cooc  tutyvy-fi 


40  CFR  Part  52  I 

[WA  2-1-54C7;  FnL^;67^1] 

Approval  and  Promulgation  of 
Designation  of  Areas  tor  Air  Quality 
Planning  Purposes;  Washington 

AGENCY;  E.nvironmental  Protection 

.^genf  y 

ACTTON-  Final  rule. 

SUMMARY:  Environmental  Protection 
.\gencv  (EPA)  is  approving  the  revisions 
to  the  State  of  Washington 
Implementation  Plans  which  were 
submitted  on  May  14, 1991  by  the 
Washington  Department  of  Ecology 
■  WTOE)  The  purpose  of  these  revisions 
is  to  bnng  aboiit  attainment  of  the 
national  ambient  air  quality  standards 
for  volatile  organic  compound 
emissions  from  stationary  sources  in 
ozone  nor.attainment  areas  in  a  timely 
manner,  as  reqLiired  by  the  Clean  Air 
.\ct  This  action  to  approve  this  plan 
permits  EPA  the  authority  to  enforce  the 
adopted  requirements. 
EFFECTIVE  DATE:  September  10.  1993. 
ADDRESSES;  W.-itten  comments  should 
by  addf-Mssed  to:  Montel  Livingston,  SIP 
Mana.;er  .\;r  Proerams  Branch  (AT- 
Q82),  I'nited  Sta'.tjs  Environmental 
Protection  .\gency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
mspet  t:on  at  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC.  Copies  of  material 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations;  Pubhc  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460;  Air  Programs 


Branch,  Environmental  Protection 
Agency,  Docket  #WA2-l-5407,  1200 
Sixth  Avenue  (AT-082),  Seattle, 
Washington  98101;  Oregon  Department 
of  Environmental  Quahty,  811  S.W. 
Sixth.  Portland.  Oregon  97204. 
FOR  FURTHER  INFORMATION  CONTACT; 
Michael  J.  Lidgard,  Air  Programs  Branch 
{AT-082),  United  States  Environmental 
Protection  Agency,  1200  6th  Avenue, 
Seattle,  Washington  98101,  (206)  553- 
4233. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  172(a)(2)  and  (b)(3)  of  the  . 
Clean  Air  Act  of  1977  required  sources 
of  volatile  organic  compound  (VOC) 
emissions  to  install,  at  a  minimum, 
reasonably  available  control  technology 
(RACT)  in  order  to  reduce  emissions  of 
this  pollutant.  EPA  has  defined  RACT  as 
the  lowest  emission  limit  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53761,  September  17.  1979).  EPA 
has  developed  Control  Techniques 
Cuidehnes  (CTG)  for  the  purpose  of 
informing  state  and  local  air  pollution 
control  agencies  of  air  pollution  control 
techniques  available  for  reducing 
emissions  of  VOC  from  various 
categories  of  sources.  Each  CTG 
contains  recommendations  to  the  states 
of  what  EPA  calls  the  "presumptive 
norm"  for  RACT.  This  general  statement 
of  Agency  policy  is  based  on  EPA's 
evaluation  of  the  capabilities  and 
problems  associated  with  control 
technologies  currently  used  by  facilities 
within  individual  source  categories. 
EPA  has  recommended  that  the  states 
adopt  requirements  consistent  with  the 
presumptive  norm  level. 

On  June  2.  1988.  former  EPA  Regional 
Administrator  Robie  Russell  notified 
Washington  Department  of  Ecology 
(WDOE)  by  letter  that  the  ozone  State 
Implementation  Plan  (SIP)  for 
nonattainment  areas  was  substantially 
inadequate  to  provide  for  timely 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  under 
section  110(a)(2)(H)  of  the  Clean  Air 
Act.  Ln  that  letter,  EPA  identified 
specific  actions  needed  to  correct 
deficiencies  in  WDOE  regulations 
representing  RACT  for  sources  of  VOC 
emissions. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
Public  Law  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A).  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 


deficient  RACT  rules  for  ozoiiv?.  Areas 
designated  nonattainment  before 
enactm.ent  of  the  Amendments  and 
'.vh.ch  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  requirement,  Under 
section  132(a)(2)(A).  those  areas  were 
required,  by  May  15.  1991.  to  correct 
RACT  as  it  was  required  under  pre- 
amended  section  l"2(b)  as  that 
requirement  was  interpreted  in  pre- 
amendment  guidance.'  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  neces.sary  for 
specific  nonattainment  areas.  The 
Vancouver  part  cf  the  Portland.  Oregon- 
Vancouver,  Washington  nonattainment 
area  is  classified  as  marginal.^ 
Therefore,  this  area  is  subject  to  the 
RACT  t~i.x-up  require.ment  and  the  May 
15.  1991  deadline. 

On  May  14,  1991,  WDOE  submitted 
amendments  to  Washington 
.Administrative  Code  (W.AC)  chapter 
173—490,  "Emission  Standards  and 
Controls  for  Sources  Emittinc  Volatile 
Compounds,"  and  WAC  173^00, 

Genera!  R->guIations  for  Air  Pollution 
Sources,"  as  revisions  to  the 
Washington  SIP,  This  Notice  is  to 
propose  approval  of  the  amendments  t,i 
chapter  173-^90.  The  section  below 
provides  a  brief  summary  of  t.he  changes 
in  chapter  173-490. 

A  number  of  sections  of  chapter  173- 
400  are  necessary  to  implement  and 
enforce  the  standcU-ds  of  chapter  173- 
490.  Parts  of  chapter  173-400  were 
revised  specifically  to  address 
deficiencies  raised  in  the  EP.A  SIP  call 
of  1988  Since  chapter  173-400  applies 
to  all  pollutants  and  sources,  it  has  been 
processed  under  a  separate  HP  .A  action 
However,  the  revi.sions  to  cJiapter  173- 
400.  m  part,  address  the  deficiencies 
cited  by  EPA  in  Washington's  VOC 
rules,  and  relevant  revisions  to  the 
chapter  173-^00  are  also  discussed 
beioi..'  Chapter  173-400  was  approved 
on  January  15,  1993  (58  FR  4578). 

11.  Today's  Action 

In  thiis  action,  EPA  is  approving  the 
revision  to  the  Washington  State 
Implementation  Plan  submitted  on  May 
14,  1991  as  an  amendment.  The  revision 


'  .*Lmong  other  things,  the  pre-dmendment 
Ijuiddnce  consists  of  the  Po<:t-87  pclicy,  52  FR 
45CW4  (.November  24.  1987),  the  B!-..etKX;k.  '  Usi;e» 
RfclnLng  10  VtX;  Regulation  Cutpoints,  Deficiencies 
and  Df  -lations.  Claiinca'ion  to  Appendix  Dot 
Novembet  24,  1987  Federal  Reguter  Notice"  (of 
wfiich  n  .it:ce  of  availabil'-tv  was  pubhshed  la  the 
Federal  R«giMer  on  Mav  2,S,  1988!  and  {he  axisung 

'  VancouvOT  W,^  reta.ned  its  designation  of 
ncjnattain.Tient  and  was  cia-s.^ified  by  operation  of 
iaw  pursuant  to  section  107(d)  and  181(a)  upon 
enactment  of  the  .Vmendments.  56  FK  55694. 
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for  WAC  chapter  173-490,  'Emission 
Standards  and  Controls  for  Sources 
Emitting  Volatile  Compounds"  meets  all 
of  the  applicable  requirements  of  the 
Act  as  determined  bv  EPA. 

III.  R;-'':p«n:'si»  5o  Qinmicnts 

EPA  received  no  comments  on  its 
Ap':i  !  J    l'-''-'^  f^ft  }V..  :' '  n3-21135) 
federal  Register  pr:  posai  of  chapter 
173-490  WAC  "Emission  Standards  and 
Controls  for  Sources  Emitting  Volatile 
Compounds"  as  a  revision. 

IV.  All  minis!  r  alive  Rri".t;w 

Thi>  artior;  Ties  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January'  19.  1989  (54  FR  2214-2225).  On 
January-  6,  1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  aini  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Fxecutive  Order  12291  for  a  period  of 
two  years. 

Under  the  Regulatory  Flexibility  Act. 
S  U.S.C.  600  et.  seq..  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
tir.d  604  Aitematively,  EPA  may  certify 
that  the  rule  urlU  not  have  a  significant 
Impact  on  a  substantial  number  of  small 
tniities.  Small  entities  include  small 
bj.«;nosses,  small  not-for-profit 
er-;t  rpnses,  and  government  entities 
with  jurisdiction  over  populations  of 
less  Lhan  50,000. 

SIP  approvals  under  section  110  and 
v..bd^.apter  I.  part  D  of  the  CAA  do  not 
CTBa'e  any  new  requirements,  but 
sirr.piv  approve  requirements  that  the 
.stftte  is  already  imposing.  Therefore. 
bw.ajse  the  federal  SlP-approval  does 
not  in'ipose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impart  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
fede.-  il-s^ate  relationship  under  the 
CAA,  preparation  of  a  regulatory 
ilexibility  aT;aiys>s  would  constitute 
federal  mqiAiry  n;;..  ilie  economic 
r..iasonableness  of  state  action.  The  CAA 
forbids  EF.A  to  base  its  actions 
concerning  .SIPs  on  such  grounds. 
I'nio.n  FJecinc  Co.  v,  U.S.E.P.A..  427 
U  S   246.  256-6.^  iS  Ct.  1976V  42  U.S.C. 
7410(aj(2] 

!>.':;thing  in  Uiis  action  slujiiid  r-e 
cun.;trued  as  permitting  or  allouuig  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  plan  shall  be 
c  Hsidered  separately  in  light  of  specific 
t-jchnical,  economic  and  environmental 
facfors  and  in  relation  to  relevant 
stft'u/ory  and  regulatory  requirements. 


Under  5  U.S.Q  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  10. 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  aH^ect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  tmd  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2))  (See  42  U.S.C.  7607  (b)(2)) 

List  of  Sub je.  Is  m  40  f  TK  i'..-t  52 

Air  pollution  control,  Carbon 
monoxide,  Hydrocarbons.  Incorporation 
by  reference.  Ozone.  Volatile  organic 
compounds. 

Dated:  June  25, 1993. 
Charles  Findley, 
Acting  Regional  Administmtca: 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  (or  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1. 1982. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52— IA'/£NDEDj 

1.  The  aulhoruy  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

S  u  b  p  s  r :  '»■;  rV — '.V  e  s  n  i  n  ^  t  o  r- 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(39)  to  read  as 

follows: 

§52.24"^     tdcitifica^c-n  o' ;;iaa. 

•  .  *  K  ^ 

(c)  •  •  • 

(39)  On  May  14. 1991,  the  Director  of 
the  Department  of  Ecology  submitted 
revisions  to  the  State  of  Washington 
Implementation  plans  for  volatile 
organic  compound  emissions  (WAC 
173-490  "Emission  Standards  and 
Controls  for  Sources  Emitting  Volatile 
Compounds'  )  attainment  from 
stationary  sources  in  ozone 
nonattainment  areas. 

(i)  Incorporation  by  reference. 

(A)  May  14. 1991  letter  from 
Washington  Department  of  Ecology  to 
EPA  Region  10  submitting  the  VOC 


nonattainment  area  state 
implementation  plan  for  Washington. 

(B)  WAC  173-490  "Emission 
Standards  and  Controls  for  Sources 
Emitting  Volatile  Compounds"  as 
adopted  on  February  19, 1991  and 
became  effective  on  March  22. 1991. 

3.  Section  52.2479  Is  revised  to  read 
as  follows: 

§  Si  24 '"5      Co'ilent*  ;j*  tr.t  t»<J*.'B''y 

»ppr  ;:■¥»<;„  iiete  ii.io.'T^'n»<::;  i m  pi »/-■■■■  fM"-i»;i or 

The  following  sections  of  the 
Washington  State  Implementation  Plan 
for  Compliance  with  Requirements  of 
the  Federal  Clean  Air  Act  (as  adopted 
on  the  dates  indicated)  have  been 
approved  and  are  part  of  the  current 
fdderally-approved.  state-submitted 
implementation  plan 

Washington  State  Impl.xi.r -I'ri !' '      ■   C'  '  Jt 

Compliance  With  Ri''.,  i. ;  '•♦■  n:.f  > ,  ■  ■  .      '  f 
Federal  Clean  Air  Act 

WAC  1 73-400    General  Regulations  for  Air 
Pollution  Sources 

Section  010  Polir>-  and  purpose  (3/22/91) 
Section  020  Applicability  (3/22/91) 
Section  030  Definitions  (3/22/91) 
Section  040  General  standards  for  maximum 

emissions  (except  -040(1)  (c)  and  (d): 

-040(2):  -040(4)-,  and  the  second 

paragraph  of -040(6))  (3/22/91) 
Section  050  Emission  standards  for 

combustion  and  incineration  units 

(except  for  the  exception  provision  In 

-050(3))  (3/22/91) 
Section  060  Emission  standards  for  general 

process  units  (3/22/91) 
Section  070  Emission  standards  for  certain 

source  categories  (except  -070(7))  (3/22/ 

91) 
Section  100  Registration  (3/22/91) 
Section  105  Records,  monitoring  and 

reporting  (3/22/91) 
Section  110  New  source  review  (NSR)  (3/22/ 

91) 
Section  151  Retrofit  requirements  for 

visibility  protection  (3/22/91) 
Section  161  Compliance  schedules  (3/22/91) 
Section  171  Public  involvement  (3/22/91) 
Section  190  Requirements  for  nonattainment 

areas  (3/22/91) 
Section  200  Creditable  stack  height  and 

dispersion  techniques  (3/22/91) 
Section  205  Adjustment  for  atmospheric 

conditions  (3/22/91) 
Section  210  Emission  requirements  for  prior 

Jiuisdictions  (3/22/91) 
Section  220  Requirements  for  board 

members  (3/22/91) 
Section  230  Regulatory  actions  (3/22/91) 
Section  240  Criminal  penalties  (3/22/91) 
Section  250  Appeals  (3/22/91) 
Section  260  Conflict  of  interest  (3/22/91) 

WAC  1 73-402    Civil  Sanctions  Under 
Washington  Oean  Air  Act  (6/34/60) 

WAC  1 73-405    Kraft  Pulp  Mills 

Section  012  Statement  of  purpose  (3/22/91) 
Section  021  Definitions  (3/22/91) 
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Section  MO  Emission  standards  (except 

-040<  1  Kb),  -040(l)(c).  -O40(3)(b). 

■O40(3)(c),  -040(4),  -040(7).  -04(3(8).  and 

•040(9))  (3/22/91) 
Section  045  Creditabie  stack  height  and 

dispflrsion  techniques  (3/22/91) 
Sflc'ion  061  More  restrictive  emission 

standd.-'i';   3/22/91) 
Se<  t;on  0'2   Monitoring  requLremenfs 

[except -072(2))  (3/22/91) 
Section  077  Report  of  startup,  shutdown. 

breaJtdown  or  upset  conditions  (3/22/91) 
Seaion  078  Emission  inventory  (3/22/91) 
Section  086  New  source  review  (NSR)  (3/22/ 

91) 
Section  087  Prevention  of  significant 

deterioration  (PSD)  (3/22/91) 
Section  091  Special  studies  (3/22/91) 

WAC  i  73-4 1 0  Sulfite  Pulping  \4ills 

Section  012  Statement  of  Purpose  (3/22/91) 

Section  021  Definitions  (3/22/91) 

Section  040  Emission  standards  (except  for 

the  exception  provision  in  -040(3)  and 

■040(5))  (3/22/91) 
Section  045  Creditable  stack  height  and 

dispersion  techniques  (3/22/91) 
Section  062  Monitoring  requirements  (3/22/ 

91) 
Section  067  Report  of  startup,  shutdown, 

breakdown  or  upset  conditions  (3/22/91) 
Section  071  Emission  Inventory  (3/22/91) 
Section  086  New  source  review  (NSR)  (3/22/ 

91) 
Section  087  Prevention  of  significant 

deterioration  (PSD)  (3/22/91) 
Section  100  Special  studies  (3/22/91) 

WAC  173-415  Primary  Aluminum  Plants 

Section  010  Statement  of  purpose  (3/22/91) 
Section  020  Definitions  (except  -020(1)  and 

(2))  (3/22/91) 
Section  030  Emission  standards  (except 

-030(1)  and -O30(3)(b))  (3/22/91) 
Section  045  Creditable  stack  height  and 

dispersion  techniques  (3/22/91) 
Section  050  New  source  review  (NSR)  (3/22/ 

91) 
Section  051  Prevention  of  significant 

deterioration  (PSD)  (3/22/91) 
Section  060  Monitoring  and  repjorting 

(except  -060(1)  (a),  (b)  and  (d))  (3/22/91) 
Section  070  Report  of  startup,  shutdown. 

breakdown  or  upset  conditions  (3/22/91) 
Section  080  Emission  inventory  (3/22/91) 

WAC  173-420  State  Jurisdiction  Over  Motor 
Vehicles  (3/29/77} 

WAC  173-422  Motor  Vehicle  Emission 
Inspection  (12/31/81) 

WAC  173-425  Open  Burning 

Section  010  Purpose  (10/18/90) 
Section  020  Applicability  (10/18/90) 
Section  030  Definitions  (10/18/90) 
Section  036  Curtailment  during  episodes  or 

impaired  air  quality  (10/18/90) 
Section  045  Prohibited  materials  (10/18/90) 
Section  055  Exceptions  (10/18/90) 
Section  065  Residential  open  burning  (10/ 

18/90) 
Section  075  Ckimmercial  open  burning  (10/ 

18/90) 
Section  085  Agricultural  open  burning  (10/ 

18/90) 


5^fion  095  No  bum  area  designation  (10/ 

18/90) 
Section  100  Delegation  of  agricultural  open 

burning  program  (10/18/90) 
Section  115  Land  clearing  projects  (10/13/ 

90) 
Section  120  Department  of  natural 

resources — smoke  management  plan  (10/ 

18/90) 
Section  130  Notice  of  violation  (10/18/90) 
Section  140  Remedies  (10/18/90) 

WAC  1 73-430    Burning  of  Field  and  Forage 
and  Turf  Grasses  Crown  for  Seed 

Section  010  Purpose  (10/18/90) 
Section  020  Definitions  (10/18/90) 
Section  030  Permits,  conditions  and 

restrictions  (10/18/90) 
Section  040  Mobile  field  burners  (10/18/90) 
Section  050  Other  approvals  (10/18/90) 
Section  060  Study  of  alternatives  (10/18/90) 
Section  070  Fees  (10/18/90) 
Section  OflO  Certification  of  alternatives  (10/ 

18/90) 

WA  C 1 73-433    Solid  Fu  el  Burning  Device 
Standards 

Section  010  Purpose  (10/18/90) 
Section  020  Applicability  (10/18/90) 
S»K;tion030  Definitions  (10/18/90) 
Section  100  Emission  performance  standards 

(10/18/90) 
Section  110  Opacify  standards  (10/18/90) 
Section  120  Prohibited  fuel  types  (10/18/90) 
Section  130  General  emission  standards  (10/ 

18/90) 
Section  150  Curtailment  (10/18/90) 
Section  170  Retail  sales  fee  (10/18/90) 
Section  200  Regulatory  actions  and  penalties 

(10/18/90) 

Solid  Waste  Incinerator 


WAC  173-434 

Facilities 

Section  010  Purpose  (10/18/90) 
Section  020  Applicability  (10/18/90) 
Section  030  Definitions  (10/18/90) 
Section  050  New  source  review  (NSR)  (10/ 

18/90) 
Section  070  Prevention  of  significant 

deturioratioa  (PSD)  (10/18/90) 
Section  090  Operation  and  maintenance 

plan  (10/18/90) 
Section  100  Requirement  for  BACT  (10/18/ 

90) 
Section  130  Emission  standards  (except 

-130(2))  (10/18/90) 
Section  160  Design  and  operation  (10/18/90) 
Section  170  Monitoring  and  reporting  (10/ 

18/90) 
Section  190  Changes  in  operation  (10/18/90) 
Section  200  Emission  inventory  (10/18/90) 
Section  210  Special  studies  (10/18/90) 

WACl  73-435    Emergency  Episode  Plan 

Section  010  Purpose  (1/3/89) 

Section  015  Significant  harm  levels  (1/3/89) 

Section  020  Definitions  (1/3/89) 

Section  030  Episode  stage  criteria  (1/3/89) 

Section  040  Source  emission  reduction  plans 

(1/3/89) 
Section  050  Action  procedures  (1/3/89) 
Section  OGO  Enforcement  (1/3/89) 
Section  070  Sampling  sites,  equipment  and 

methods  (except  -070(1))  (1/3/89) 


WAC  173-440     Semitive  Areas 

Section  010  Purpose  (10/18/90) 

Section  020  Applicability  (10/18/90) 

SfKnion  030  Definitions  (10/18/90) 

,S«ction  040  Sensitive  areas  designated  (10/ 

ISW! 

Section  100  Standards  (10/18/90) 

Section  900  Appendix  A— Map  (10/18/90) 

WAC  1 73-470    Ambient  Air  Quality 
Standards  for  Particulate  Matter 

Section  010  Purpose  (1/3/89) 
Section  020  Applicability  (1/3/89) 
Section  030  Definitions  (1/3/89) 
Section  100  Ambient  air  quality  standards 

(1/3/89) 
Section  160  Reporting  of  data  (1/3/89) 

WAC  1 73-490    Emission  Standards  and 
Controls  for  Sources  Emitting  Volatile 
Organic  Compounds 

Section  010  Purpose  (2/19/91) 
Section  020  Definitions  (2/19/91) 
Section  025  General  Applicability  (2/19/91) 
Section  030  Registration  and  Reporting  (2/ 

19/91) 
Section  040  Requirements  (2/19/91) 
Section  070  Schedule  of  Control  Dates 

(repealed  2/19/91) 
Section  071  Alternative  Schedule  of  Control 

Dates  (repealed  2/19/91) 
Section  080  Exceptions  (2/19/91) 
Section  090  New  Source  Review  (2/19/91) 
Section  120  Compliance  Schedules  (repealed 

2/19/91) 
Section  130  Regulatory  Actions  (repealed  2/ 

19/91) 
Section  135  Criminal  Penalties  (repealed  2/ 

19/91) 
Section  140  Appeals  (repealed  2/19/91) 
Section  200  Petroleum  Refinery  Equipment 

Uaks  (2/19/91) 
Section  201  Petroleum  Liquid  Storage  In 

External  Floating  Roof  Tanks  (2/19/91) 
Section  202  Leaks  from  Gasoline  Transport 

Tanks  and  Vapor  Collection  Systems  (2/ 

19/91) 
Section  203  Perchloroethylene  Dry  Cleaning 

Systems  (2/19/91) 
Section  204  Graphic  Arts  Systems  (2/19/91) 
Section  205  Surface  Gloating  of 

Miscellaneous  Metal  Parts  and  Products 

(2/19/91) 
Section  207  Surface  Coating  of  Flatwood 

Paneling  (2/19/91) 
Section  208  Aerospace  Assembly  and 

Gnrrponent  Ckiating  Operations  (2/19/91) 

WAC  463-39    Genera/  Regulations  for  Air 
Pollution  Sources 

Section  010  Purpose  (7/23/79) 
Section  020  Applicability  (7/23/79) 
Section  030  Definitions  (except  (4).  (7),  (10), 

(24).  (25),  (30).  (35),  (36))  (7/23/79) 
Section  040  General  Standards  for  Maximum 

Pern-.issible  Emissions  (except 

introductory  paragraph)  (7/23/79) 
Section  050  Minimum  Emission  Standards 

for  Combustion  and  Incineration  Sources 

(7/23/79) 
Section  060  Mmiir.um  Emission  Standards 

for  General  Process  Sources  (7/23/79) 
Section  oao  Compliance  Schedules  (7/23/79) 
Section  100  R>'gistration  (7/23/79) 


UMI 
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Section  1 10  New  .Source  Rpview  (except  (1), 
the  first  two  sentences  of  (3)(b),(3)(c), 
(3)(d).(3)(b))u/23/79) 
Section  120  Monitoring  and  Special  Report 

(7/23/79) 
Section  130  Reg'.ilatory  Actions  (7/23/79) 
Section  135  Criri.nal  Penalties  (7/23/79) 
Section  ISO  Vanance  (7/23/79) 
Seciion  1 70  Conflict  of  Interest  (7/23/79) 

pLi^ef  Sound  Air  Pollution  Control 
Authority — Regulation  I 

Article  1  Policy.  Short  Title  ft  Definitions 

(except  1.07(s).  1.07(it)  and  1.07(xx)  (12/ 

74) 
.Article  1.07(s)  General  Definitions. 

"Facility"  (10/11/83) 
Article  1 .07(rT)  General  Definitions. 

"Source"  (10/11/83) 
Article  1.07(xx)  General  Definitions, 

"Volatile  Organic  Compound"  (10/11/ 

83) 
Article  3  General  Provisions  (12/74) 
Articles  Notices  of Constniction  and  Orders 

of  Approval  (except  6.07(b)(7)  and  6.08) 

(12/74) 
Article  6.07(b)(7)  Issuance  of  Approval  or 

Order  (10/11/83) 
,\.-*icle  6.08  Special  Conditions  for  New  Air 

Contaniinant  Sources  Which  Will 

SiRr.ificantlv  Impact  A  NonAttainment 

Area  (10/11/83) 
,Artii,le  9  02  Outdoor  Fires  (6/13/73) 
Article  9  02A  (6/20/74) 
Article  9  03  Emission  of  Air  Contaminant: 

Visual  Standard  (1/77) 
Article  9  04  Deposition  of  Particulate  Matter 

(1/77) 
Article  9  05   Ir.r.nerator  Burning  (1/77) 
Article  9  06  Rehise  Burning  Equipment: 

Time  Restriction  [1/77) 
Article  9.07(c)  Emission  of  Sulfur  Dioxide 

(8/12/70) 
Article  9, 07(d)  Emission  of  Sulfur  Dioxide 

(1/77) 
Article  9.07(e)  Emission  of  Sulfur  Dioxide 

(1'77! 

Article  9  09  E;r.:ssion  of  Particulate  Matter: 
Weight  Rate  Standard  (1/77) 

Pvget  Sound  Atr  Pollution  Control 
Authority — BfguJation  U 

Article  1  Purpose.  Policy,  Short  Title  and 

Definition.9  ("jtcept  1  02)  (4/8/82) 
,\rticle  1,  Section  1,02  Policy  (12/13/84) 
.\rticle  2  Volatile  Organic  Compound 

Emission  Standards  Group  1  (except 

2,13)(4/8'82) 
Article  2.  Section  2  1.^  Sr>.edule  of  Control 

Dates  (12/n/ft4] 
,*.rticle  3  \'o'iat!!e  Organic  Compound 

Emissinn  Standards — Croup  2  (except 

3,11)  (4/8/82) 
Article  3.  Section  3  11   Scneduie  of 

Compliance  Dates  (12/13/84) 
Article  4  Genera!  Pn3V!.siors  'excppr  4  02)  (4' 

8/82) 
.\rticle  4,  Section  4,02    Scope,  Registration, 

Reporting  and  Notice  of  Construction 

fl2/t3./84) 

Sorthwt^st  Atr  Pollution  Authority — 
Regulations 

Seciion  455  11   Partiruiatf  Matter  Standard 

(8/9/78) 


np  C" 


itn-  Air  PoUijtion  Cm 


A ulhonty — /iVgj iation  U 

Article  IV,  Section  4.01    Particulate 

Emissions — Grain  leading  Re»tTlctions 
(1/6/75) 

[FR  Doc.  93-16362  Filed  7-»-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Parts  2  and  16 

[GEN  Docket  ho   89-1  '6,  89-^  1 ':'  »nd  ,S'*~ 
118,  FCC  93'-2fii] 

Procedu,re  for  Measuring 
Etec'rorr.agnetic  Emissiont  f-orri 
lntentior.=ii  and  Unintentional  Radieto's 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  incorporates  into 
the  FXX  Rules  by  reference  the 
Americaii  National  Standards  Institute's 
(ANSI]  test  procedure  C63.4-1992  as  the 

standard  the  Commission  will  use  for 
measuring  electromagnetic  emissions 
from  intentional  and  unintentional 
radiators,  including  digital  devices, 
regulated  under  part  15  of  the  FCC 
Rules.  CG3.4-1992  will  be  used  instead 
of  TP-3.  TP-4,  and  TP-6,  the  test 
procedures  proposed  m  the  Notices  of 
Proposed  Rule  Making  [NPRMs)  m  tliis 
proceeding.  This  new  prx;edur*>  is  a 
revision  of  ANSI  test  procedure  (.'.  <  *- 
1991,  incorporating  a  i  i  ti  ji!.ij 
instructions  specific  to  ;hf  tesiJiig  of 
intentional  and  unintentional  radiators. 
C63. 4-1992  also  includes  new  criteria 
for  site  attenuation  in  a  measurement 
facility  description  fil.;:^  r*  quired  by 
Part  2  of  the  FCC  Rules 
EFFECTIVE  DATE:  August  11,  1993.  The 
incorporation  by  reference  of  ANSI 
C63. 4-1992  listed  in  the  regulations  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  .A  i^ust  11,  1 0Q3 
FOR  FURTHER  INFORMATION  CONTACT;  Mr. 

Hugh  L.  Van  Tuyl.  FCC  Laboratory, 
7435  Oakland  Mills  Road,  Columbia, 
MD,  2104G.  (301)  725-158^,  extension 
221. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Report 
and  Order  {.R6-0)  in  General  Dockets  89- 
116.  89-117  and  89-118.  adopted  May 
13, 1993,  and  released  June  24. 1993. 
The  full  text  of  this  R&-0.  including  the 
Final  Regulatory  Flexibility  Analysis,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230).  1919 
M  Sl.a'et  NW.,  Washington.  DC  The 
complete  text  of  ll.is  decision  may  also 


be  purchased  from  the  Commission's 

'  o;;v  contractor.  International 
T-ari^cnpt;  >;    S^  r\  ce,  (202)857-3800. 
r.'ic,  M  S's*^-'  NW.,  suite  140, 
'.Vf;^r:,  ;:■:«'>  ■:■    I  ,h:  20037. 

S;vn(jpsis  ol  Repon  and  Order 

1.  This  Report  and  Order  amends  part 
15  of  the  rules  to  incorporate  by 
reference  ANSI  C63.4-1992  as  the 
procedure  to  be  used  by  the 
Commission  for  performing  radio-noise 
emission  measurements  on  intentional 
and  unintentional  re  >1 .  a '  r  ■^  including 
digital  devirf»<!  Consislcii'.  with  the 
act!   ris  u  t-  Mftv  e  taken  earlier  with 
regard  t  (  ; : .  .^    i  i  devices,  there  are  three 
sections    f  ANSI  C63.4-1992  that  we  are 
not  adopting  in  determining  compliance 
of  devices  with  the  FCC  Rules.  We  are 
not  adopting  section  5.7.  which 
specifies  the  use  of  an  artificial  hand 
when  measuring  hand-held  equipment. 
We  believe  that  the  use  of  an  artificial 
hand  adds  complexity  to  testing,  and 
there  is  insufficient  evidence  to  show 
that  it  allows  an  accurate  or  repeatable 
measurement  of  the  emission  levels 
from  a  device.  We  also  will  not  accept 
absorbing  clamp  measurements  as  a 
substitute  for  measuring  radiated 
emissions  as  provided  in  Section  9.  The 
Commission's  limits  are  based  on 
measurements  of  radiated  emissions. 
There  is  no  evidence  to  show  that  the 
results  obtained  with  an  absorbing 
clamp  can  be  correlated  with  radiated 
emissions  from  electronic  equipment. 
Finally,  we  are  not  allowing  the 
relaxation  of  the  limits  for  "cUck"  or 
short  duration  emissions  as  provided  in 
section  14.  Short  duration  emissions  can 
produce  as  much  nuisance  to  radio 
communications  as  continuous 
emissions. 

2.  Currently  th»  Commission  requires 
the  filing  of  a  measurement  faciUty 
description  pursuant  to  Section  2.948  of 
the  Rules,  including  measurements  of 
site  attenuation  showing  compliance 
with  the  horizontal  test  site  attenuation 
values  specified  in  FCC  OHice  of 
Engineering  and  Technology  Bulletin  55 
(OET  55).  ANSI  C63.4-1992  contains 
vertical  site  attenuation  measiu^ment 
requirements  as  well  as  the  horizontal 
site  attenuation  measurement 
requirements  contained  in  OET  55.  We 
art'  requiring  site  attenuation  data  to  be 
loifcii  pursuant  to  C63. 4-1992. 

3.  We  recognize  that  a  time  period  Is 
needed  for  transition  to  the  new 
measurement  prrvedure  and  test  site 
requiremt^iits  v*  *•  are  implementing  the 
use  of  C63. 4-1992  for  equipment 
authorizations  other  than  digital  devices 
filed  on  or  af^er  June  1, 1995.  Digital 
devices  are  still  subject  to  the  May  1. 
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1994  transition  date  set  forth  in  Genera! 
Docket  89-44 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U  S  C.  603, 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smd'l  entities  bw-ause  it 
provides  guidani~e  and  procedures 
consistent  with  thfl  ne<:4ds  of  industry. 

5,  The  proposal  contained  herein  has 
been  analyred  with  resptjct  to  the 
Paperwork  Redaction  Act  of  1980  and 
found  to  impose  a  new  .ir  modified 
information  collection  requirement  on 
the  public  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  the  approval  of  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

6  Accordingly,  it  is  ordered  that 
under  the  authority  contained  in 
sections  4(i).  302,  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U  S.C.  154(1),  302.  and 
303.  part  2  and  part  15  of  the 
Ccmmission's  Rules  and  Regulations 
An  Amended  as  set  forth  below.  These 
rules  are  effe<:1ive  August  11,  1993.  It  is 
further  ordered  that  this  proceeding  is 
Terminated. 

Li«t  of  Sub|ects  I 

47CFP  Pari  2 

Com.m.unications  equipment. 
Incorporation  by  reference.  Radio, 
Reporting  and  recordkeeping 

requiremen!'' 

47CFFPartl5  ' 

Communications  equipment, 
Computer  technology,  Incorporation  by 
reference.  Radio,  Reporting  and 
record ke*( ping  requirements.  Telephone. 

Federal  Communications  Commission 
Donna  R.  S«arty, 

S<?crPt£!.-y 

Amendatory  Text 

Part  2  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows 

PART  2 -FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS. 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  ci'ai.on  ;'or  ;;.:.-•  ^ 
continues  to  read  as  foliuws 

Authority:  Sec.  4.  302.  303  and  307  of  the 

Communications  .Ar-«  of  1934,  as  amended, 
47  L'  SC.  154,  •1>4(:),302.  303.  303(r)  and 
307,  unless  ot.'ierwise  noted. 

2  Section  2  948  is  amended  by 
revising  paragraph  {bi(8)  to  read  as 
follows: 

1 2.948    Dcacription  of  m«asuren^ent 
facilitle*. 


UMI 


(b)'  •  • 

(8)  A  plot  of  site  attenuation  data. 

(i)  For  a  measurement  facility  that 
will  be  used  for  testing  radiated 
emissions  from  a  digital  device  on  or 
after  May  1, 1994,  or  for  testing 
intentional  and  other  unintentional 
radiators  authorized  under  Fart  15  of  the 
rules  on  or  after  June  1, 1995,  the  site 
attenuation  data  shall  be  taken  pursuant 
to  the  procedures  contained  in  Sections 
5.4.6  through  5.5  of  the  following 
procedure:  American  National 
Standards  Institute  (ANSI)  C63  4-1992. 
entitled  "Methods  of  Measurement  of 
Radio-Noise  Emissions  from  Low- 
Voltage  Electrical  and  Electronic 
Equipment  in  the  Range  of  9  kHz  to  40 
GHz."  published  by  the  Institute  of 
Electrical  and  Electronic::s  Engineers, 
Inc.  on  July  17, 1992  as  document 
number  SH15180.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  Part  51. 
Copies  of  ANSI  C63. 4-1992  may  bo 
obtained  from:  IEEE  Standards 
Department,  455  Hoes  i^ne,  P  0  Box 
1331.  Fiscataway.  NJ  oa855-!331. 
Telephone  1-800-678-4333.  Copies  of 
ANSI  C63. 4-1992  may  be  inspected  at 
the  following  locations: 

(A)  Federal  Communications 
Commission.  2025  M  Street.  NW.,  Office 
of  Engineering  and  Technology  (Room 
7317).  Washington.  DC  20554. 

(B)  Federal  Communications 
Commission  Laboratory.  7435  Oakland 
Mills  Road,  Columbia.  KiD  21046,  or 

(C)  Office  of  the  Federal  Register  800 
North  Capitol  Street,  NW..  Suite  700, 
Washington.  DC. 

(ii)  For  a  measurement  facility  that 
will  be  used  for  testing  radiated 
emissions  from  a  digital  device  prior  to 
May  1, 1994,  or  from  intentional  and 
other  unintentional  radiators  authorized 
under  Part  15  prior  to  June  1, 1995,  or 
from  devices  authorized  under  Part  18 
of  the  rules,  the  site  attenuation  data 
shall  be  taken  pursuant  to  either  ANSI 
C63.4-1992.  Sections  5.4.6  through  5.5. 
or  FCC/OET  Bulletin  55. 

(iii)  This  requirement  does  i.ot  appiy 
to  equipment  that  is  not  measured  on  an 
open  field  test  site. 
•        •        •        •        • 

Part  15  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1'y--PAD!0  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  1 5 
continues  to  read  as  follows: 

Authority:  Sec  4.  302.  303.  304  and  307  of 
the  Communications  Act  of  1934,  as 


amended,  47  U  S  C  154,  154(i),  302,  303, 
303(r),  304  and  307. 

2.  Paragraph  (a)  of  §  15.31  is  revised 
to  read  as  follows: 

1 1 5.31     MMaur*m«nt  ttandard*. 

(a)  The  following  measurement 
procedures  are  used  by  the  Commission 
to  determine  compliance  with  the 
technical  requir>^ments  in  this  Part. 
Except  where  noted,  copies  of  these 
procedures  are  available  from  the 
CcmmiSvSion's  current  duplicating 
contractor  whose  name  and  address  are 
available  from  the  Commission's 
Consumer  Assistance  Office  at  202- 
632-7000. 

(1)  FCC/OET  MP-1:  FCC  Methods  of 
Measurements  for  Determining; 
Compliance  of  Radio  CoMtj.-ji  and 
Security  Alarm  Devices  and  .Associated 
Receivers.  Note:  This  procedure  may  be 
used  only  for  testing  devices  for  which 
verification  is  obtained,  or  for  which  an 
application  for  equipment  authorization 
is  hied  b«fore  June  1,  1995.  For 
compliance  testing  of  these  devices  after 
that  date,  see  paragraph  {aK6)  of  this 
section. 

(2)  FCC/OET  MP-2:  Measurement  of 
L"riF  Noise  Figures  of  TV  Rt^eivers. 

(3)  FCC/OET  MP-3;  FCC  Methods  of 
Measurements  of  Output  Signal  Level, 
Output  Terminal  Conducted  Spurious 
Emissions,  Transfer  Switch 
Characteristics,  and  Radio  Noise 
Emissions  from  TV  Interface  Devices. 
Note;  This  procedure  may  be  used  only 
for  testing  devices  for  which  verification 
is  obtained,  or  for  which  an  application 
for  equipment  authorization  is  filed 
before  June  1,  1995.  For  compliance 
testing  of  lliese  devices  after  that  date, 
see  paragraph  (a){e)  of  lliis  section. 

(4)  FCG'OET  MP-4  (1587)  FCC 
Procedure  for  Measuring  RF  Emi.ssions 
from  Computing  Devices.  Note.  This 
procedure  may  be  used  orily  for  testing 
digital  devices  for  which  verification  is 
obtained,  or  for  which  an  application  for 
equipment  authorization  is  filed  before 
May  1,  1994.  For  compliance  testing  of 
digital  devices  on  or  after  May  1 ,  1994, 
see  paragraph  (a)(6)  of  this  set'tion. 

C^)  FCC/OET  MP-9:  FCC  Procedure 
for  Measuring  Cable  Television  Switch 
Isolation.  Note:  This  prcKedure  may  be 
used  only  for  testing  devices  for  which 
verification  is  obtained,  or  for  which  an 
application  for  equipment  authorization 
is  filed  before  June  1,  1995.  For 
compliance  testing  of  these  devices  after 
that  date,  see  paragraph  (a)(6)  of  this 
sedion. 

(6)  Digital  devices  for  which 
verification  is  obtained,  or  for  which  an 
appiii;ation  for  equipment  authorization 
is  hied  on  or  after  May  1,  1994,  and 
intentional  and  otlier  unintentional 
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radiators  for  which  verificaticri  is 
obtained,  or  for  which  an  spplica'iMn  fi:r 
equipment  authorization  is  filH>i  on  r' 
ah^T  lune  1,  1995  are  to  be  iiif&s.jred  for 
rorrpiiance  using  the  fnllowint:. 
prorncJure  e-»(  ;  jdu:^  §  5.7,  Section  9 
and  Serticn  14   A ir.Mrican  National 
S'anriards  Institute  (ANSI)  C63. 4-1992, 
entitled    Methods  of  Measurement  of 
Radio-Noise  Emissions  from  Low- 
Voltage  Electrical  and  Electronic 
Equipment  in  the  Range  of  9  kHz  to  40 
GHz,    published  by  the  Institute  of 
Elertnca!  and  Electronics  Engineers, 
Inc.  on  July  17, 1992,  as  document 
number  SfilSlBO.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  Commission  encourages  the  use  of 
this  procedure  for  testing  digital 
devices,  intentional  radiators,  and  other 
unintentional  radiators  as  soon  as 
practical.  Copies  of  ANSI  C63.4-1992 
may  be  obtained  from:  IEEE  Standards 
Department,  455  Hoes  Lane,  P.O.  Box 
1331,  Piscataway,  NJ  08855-1331. 
Telephone  1-80&-678-4333.  Copies  of 
C63  4-1992  may  be  ir.spected  during 
normal  business  hours  at  the  following 
locations: 

(i)  Federal  Communications 
Commission,  2025  M  Street,  NW.,  Office 
of  Engineering  and  Technology  (Room 
7317),  Washington,  DC  20554. 

(ii)  Federal  Communications 
Comm.ission  Labor.nt.(rv   7435  Oakland 
Mills  Road.  Columbia,  MB  21046,  or 

(iii)  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 
•        >        *        •        • 

IFR  Doc  93-16460  Filed  7-9-93;  8:45  am] 


47  CFR  Part  73 

[MM  Docket  No.  92-3 U,  RM-fi'.;:] 

Radio  Broadcasting  Serv.ces,  Oiive.', 
PA 

AGENCY;  Federal  Communications 

Commission 
ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Humes  Broadcasting 
Corporation,  substitutes  Channel  235B1 
for  Channel  235A  at  Oliver, 
Pennsylvania,  and  modifies  Station 
WASP-FM's  construction  permit  to 
specify  operation  on  the  higher  ciass 
channel.  See  58  Fed.  Reg  5H23,  lan.i.irv 
21.  1993.  Channel  235B1  can  be  allotted 
to  Oliver  in  compliance  with  the 
Commission's  minimum  di-stance 
separation  requirements  with  a  site 
restriction  of  12.6  kilometers  (7  8  miles) 


Hast,  at  r.cKud.natPs  Ni;rt.h  Ivj'i'u.i--  .'i^- 
55-1"  and  WVst  L.-i-^nude  "^ '^-"'^  ■i- ]  2 .  to 
accommodate  f.»-'";i,:;f»r's  'lesir,.^!-; 
transmi'ter  s;'"  C^:.'i:ii»n  c.r-ncurrence 
r,/!S  ►.■■,•;:  r-'v  .■.■.  .-.i  sinf."  Oirvor  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  D-^TE    A    ,;ust  23,  1993. 
FOR  FURTHER  .NFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION;  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-314. 
adopted  June  18. 1993,  and  released  July 
7, 1993.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800.  2100  M  Street 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73- 


-lA.r 


1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  removing  Channel  235A 
and  adding  Channel  235B1  at  Oliver. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Chief.  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc  93-16416  Filed  7-9-93:  8:45  am) 
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47  C-'R  Pari  73 

[MM  Deckel  Uc   93-2C,  nu^-B^^'^'] 

Rad^o  D''0.3drast''^g  Services, 
Cheyenne,  WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  jackalope  Broadcasting,  allots 
Channel  285 A  at  Cheyenne,  Wyoming, 
as  its  fourth  local  FM  transmission 

service.  See  58  FR  11206,  Februarv  .4. 
1993.  Channel  285A  c^n  be  aiiotted  to 
Cheyenne  In  compliance  with  t.^ie 
Commission's  minimum  distanfe 


separation  requirements  at  city 
reference  coordinates  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  285  A  at 
Cheyenne  are  North  Latitude  41°08'18'' 
and  West  Longitude  104<'48'48".  In 
addition,  we  make  an  editorial 
amendment  to  show  Channel  264C1  in 
lieu  of  Channel  265C1  at  Cheyenne. 
With  this  action,  this  proceeding  is 
terminated. 

:  *Tf  s  Effective  August  23, 1993.  The 
window  period  for  filing  appUcations 
for  Channel  285A  at  Cheyenne. 
Wyoming,  will  open  on  August  24, 
1993,  and  close  on  September  23, 1993. 

FOR  FURTHER  iNrOF^MATiON  CONTACT. 

Sharon  t .  Mt^Joiiaivi.  Vlass  Media 
Bureau,  (202)  634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-20, 
adopted  June  24, 1993,  and  released  July 
7, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100 
Street  NW..  suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73— {AVE^"E;:■ 
1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autbonty:  47  U.S.C  154.  303. 


2.  Section  73.202(b),  the  Table  of  FM 
Allotments  ujider  Wyoming,  is  amended 
by  adding  Channel  285A  at  Cheyenne, 
and  by  removing  Channel  265C1  and 
adding  Channel  264C1  at  Cheyenne. 

Federal  Communications  Gommission. 

Chief,  AliocaUons  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  93-16415  Filed  7-9-93;  B:4S  am] 
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DEPARTMENT  OF  THE  l^frERIOR 

Rsh  and  Wlldllfa  S«rvtc« 

50  CFR  Part  1 7 
RIN  101ft-AB7S 

Endangarad  aod  Threatened  Wildlife 
and  Ptanta;  Endangered  or  Threatened 
Statua  for  Rve  Florida  Pfanta 

AGENCY;  Fish  and  Wildlife  Service. 

Intenor 

A<mOH;  Final  rule. 

SUWMARY:  The  S«rvice  dotermines  four 
Florida  plant  speciHs  to  be  endangered 
speoes,  and  one  tc  be  a  threatened 
species,  pursuant  to  the  Endangered 
Species  Act  nf  1973  (Act),  as  amended. 
The  four  specids  determined  to  be 
endanger«d  are  Conradina  glabra 
(Apalarhcf'.a  ros«mary]  of  Liberty 
County,  thrMH?en«^d  by  habitat 
modific-ation  (^jnndina  brevlfolia 
(short-ieav^d  rostirniry)  of  Highlands 
and  Polk  Cxjun'ies.  threatened  by  habitat 
destTuct.or,  for  agricultural  or 
r«iSidenf;al  purposes;  Conradina  etonia 
(Eton;a  rosemap, ;  of  Putnam  County, 
threatened  by  rysidontial  development; 
and  Cucurbita  okeechobeensis  ssp. 
oKt'echohf^ensis  (Okeechobee  gourd)  of 
the  souMern  shore  of  Lake  Okeechobee 
in  Palm  Beach  County,  threatened  by 
vegetation  management  measures  ahd 
the  consequences  of  water  level 
manage T.ent.  The  Service  determines 
threatened  status  for  Pinguicula 
lonantha  (Godfrey's  butterwort),  native 
to  four  counties  in  the  Florida 
panhandle.  It  is  threatened  by  habitat 
dei^radation  due  to  lack  of  prescribed 
fire  and  shading  by  planted  pines.  This 
Tale  implements  the  protection  and 
recovery  provisions  afforded  by  the  Act 
fcr  the  five  species. 
EFFECTIVE  DATE:  August  11. 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Jacksonville  Field  Office, 
US.  Fish  and  Wildlife  Service,  3100 
University  Boulevard  South.  Suite  120, 
Jacksonville  i^"i;rMd  IZZlfi. 
F0«  FURTHCB  ^irQRMAT  ON  CONTACT: 

Michael  M.  Bentzien,  Assistant  Field 
Supervisor,  at  the  above  address 
(telephone  904-232-2580). 

SUPPLEMESTAP>'  INFORMATION: 

Background  I 

Discussion  of  the  Three  Conradina 

Species 

Conradina  (rainty  rosemary)  is  a 
genus  of  minty-aromatic  shrubs 
belonging  to  the  mint  family 
(Lamiaceae)  that  resemble  the  herb 


rosemary  [Rosmarinus  officinaUs], 
native  to  the  Mediterranean  region 
Conradina  is  charai  terized  by  dense 
hairs  appressed  or  matted  on  the  under 
surfaces  of  the  leaves,  and  by  the 
flower's  corolla  tube,  which  is  sharply 
bent  above  the  middle,  rather  than 
straight  or  gently  curved  (Shinntn  s 
1962). 

The  genus  Conradina  consists  of  six 
allopatric  species,  i.e.,  the  ranges  of  the 
species  do  not  overlap  (Kxal  and 
McCartney  1991).  The  most  wiriesprvad 
and  variable  species  is  Ccnradino 
canescens  of  the  Florida  panhandle 
southern  Alabama,  and  southern 
Mississippi.  This  species  occiirs  on  dry- 
sand  soils  on  coastal  dunes  in  sand 
scrub  vegetation,  and  in  dry  iongieaf 
pinelands.  The  other  five  species  have 
more  restricted  geographic  distributions 
and  are  considerably  less  variable  (r,ray 
1965). 

Conradina  verticillata  (Cumb+Tland 
rosemary)  is  native  to  north-central 
Tennessee.  It  was  federally  listed  ar.  a 
threatened  species  in  the  Federal 
Register  of  November  29.  1991  (56  FR 
60937). 

Conradina  grandipora  (large- flowered 
rosemary)  is  native  to  scrub  vegetation 
near  Florida's  Atlantic  coast  from 
Daytona  Beach  south  to  Miami,  as  well 
as  inland  near  Orlando  and  in 
Okeechobee  County.  Despite  measures 
to  protect  the  federally  threatened 
Florida  scrub  jay  that  occurs  in  the  same 
scrub  vegetation,  habitat  of  Conradina 
grandiflora  is  being  lost  to  development, 
and  Federal  listing  of  Conradina 
grandiflora  is  probably  warranted,  but 
was  not  proposed  with  the  other  species 
of  Conradina  because  other  listing 
actions  were  of  higher  priority. 

The  three  other  species  of 
Conradina — Conradina  glabra 
(Apalachicola  rosemary).  Conradina 
brevifolia  (short-leaved  rosemary),  and 
Conradina  etonia  (Etonia  rosemary) — 
are  subjects  of  this  rule. 

Conradina  glabra  Is  restricted  to 
Liberty  County,  Florida,  west  of 
Tallahassee  near  the  Apalachicola  River 
(Gray  1965;  Schultz  1987,  citing 
personal  communication  from  Wilson 
Baker;  and  S.  Gatewood,  The  Natiu^ 
Conservancy.  Tallahassee,  pers.  comm. 
1991).  Plants  collected  from  Santa  Rosa 
County  near  Milton,  northeast  of 
Pensacola  (by  S.C.  Hood  in  1949)  were 
assigned  to  this  species  by  Shinners 
(1962).  Gray  (1965)  searched  the  Milton 
area  for  Conradina  glabra  without 
finding  it.  Later.  Godfrey  (1988)  found 
plants  assignable  to  C.  glabra  north  of 
Milton,  in  Blackwater  State  Forest.  The 
Blackwater  Forest  plants  are  within  the 
geographic  range  of  the  widespread, 
variable  Conradina  canescens  and. 


except  for  being  glabrous,  the  Santa 
Rosa  County  plants  resemble  Conradina 
canescens  more  than  C.  glabra.  In  1989, 
Elaine  Luna  was  studying  the  taxonomy 
and  distribution  of  Conradina  glabra, 
but  results  are  not  yet  available  (D. 
White,  Florida  Natural  Areas  Inventory, 
memo,  October  1989;  R.  Hilsenbeck. 
Florida  Natural  Areas  Inventory,  in  litt  . 
1991).  Krai  and  McCartney  (1991) 
implicitly  assign  the  Blackwater  plants 
to  C.  canescens  Crodfrey  (1988)  corrects 
an  erroneous  report  by  Godfrey  and 
Ward  (1979)  that  '"most  collections  (of 
C.  glabra]  have  been  made  in  or  near  the 
Apalachicola  National  Forest"  in 
Frankhn  County,  Florida  The  plant 
does  not  occur  in  the  Nalionai  Forest  or 
Franklin  County, 

Conradina  glabra  occurs  in  an  area  of 
several  square  miles  near  State  Road  12 
and  County  Road  271,  northeast  of 
Bristol.  Liberty  County.  The  area  is  a 
?en!ly  undulating  upland,  nrigi.Tally 
with  longleaf  pine-wireRrass  vegetation, 
dissected  by  ravines  of  the  Sweetwater 
Creek  syst-jm,  which  drain  westward  to 
the  Apalachicola  River,  Parts  cf  the 
Apalachicola  ravines  are  incfirporated 
in  public  and  private  nature  preserves 
that  protect  rich  hardwood  forests  with 
the  rarrowly  endemic  Florida  tcrreya 
[Tonvya  taxi  folia]  and  Florida  yew 
(Taxjs  p.oridano).  Heads  of  ravines, 
called  stoppheads,  have  slopes  that  a.'e 
undermined  by  groundwater  seeping 
into  the  ravine  bottom,  causing  the 
slopj-s  to  gradually  slump,  carrying  the 
vegetation  with  it.  At  least  one 
steephead  shrub.  Florida  yew,  appears 
to  be  adapted  to  slovvly  moving  dcwn 
the  slopas  (Redmond  1984,  cited  in  Piatt 
and  Schwarz  1990),  and  Conradina 
glabra  may  sometimes  be  carried  into 
ravines.  "Many  older  Conradina  shrubs 
occur  at  the  edge  of  the  ravine  end  even 
extend  a  short  distance  down  into  open 
areas  of  the  ravine,  younger  Conradina 
plants  h  -ve  become  established  in  the 
barren,  exposed  soil  adjacent  to  the 
pines  and  cften  extend  into  the  pine 
stand.  This  suggests  that  C,  glabra  is 
able  to  compete  effectively  in  open, 
newly  exposed  areas  but  is  unable  to 
compete  in  closed  stands  of  mixed 
hardwoods  or  pines.  This  species 
probably  features  significantly  in 
secondary  plant  succession  in  the  area, 
much  of  which  is  frequently  subjected 
to  bu.-ii;ng."  (Gray  196?)  Wilson  Baker 
(pers.  comm,  cited  in  Schultz  1987) 
suggested  that  Conradina  spread  from 
the  ravine  edges  into  newly  planteJ 
pine  plantations  on  the  uplands  during 
the  1950's.  Krai  (1983)  considered 
Conradina  glabra  to  have  inhabited  the 
grassy  understo.7  of  the  upland  longleaf 
pine-wiregrass  vegetation  before  pine 
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plantations  were  developed,  as  well  as 
steephead  edges.  Krai  thought  that 
Conrad  ma  glabra  was  increasing  in 
slash  pine  plantations,  along  with 
another  woody  mint.  Calammtha 
dentata  However,  Krai  thought  it 

prernatart:  to  state  that  this  will  be  a 
stable  system"  because  the  planted  slash 
pine  had  not  thrived,  the  plantations 
were  probably  more  open  than  had  been 
intended,  and  that  if  the  slash  pines 
matured,  they  might  provide  "more 
shade  and  more  competition  than  is 
pood  for  the  Conrndina".  Most  of  the 
sla.sh  pine  was  cut  in  1987  and 
rf'pianted  to  sand  pine  (S.  Catewood, 
The  Nature  Conservancy,  in  litt.,  1987). 
Conradma  glabra  currently  "is  found  on 
road  edges,  in  planted  pine  plantations 
and  along  their  cleared  edges,  and  along 
the  edges  of  the  ravines"  (Baker,  pers. 
comm.,  in  Schultz  1987). 

At  the  present  time,  there  are  four 
distinfi  natural  colonies  of  Conradina 
glabra  on  land  owned  by  a  forest 
products  company  and  on  public  road 
rights-of-way  A  fifth,  artificial  colony  is 
twing  created  a  short  distance  from  the 
plant's  native  range,  on  similar  ravine 
edges,  in  the  Apalachicola  Bluffs  and 
Rdvmes  Preserve,  owned  by  The  Nature 
Conservancy  (S.  Gatewood,  The  Nature 
C.onservancy.  pers,  comm,,  1991), 

Conradina  glabra  was  named  as  a 
distincl  species  by  Shinners  (1962),  a 
treatment  that  was  upheld  by  Gray 
(1965),  The  plant  had  first  been 
collected  in  1931,  and  Small  (1933,  p, 
1 167}  mentioned  the  specimen  without 
assigning  a  name.  Conradina  glabra  is  a 
much-branched  shrub  up  to  2  meters 
tall  Krai  (1983)  noted  that  it  is  "often 
clonal"  and  Wilson  Baker  (pers,  comm, 
cited  in  S<::hultz  1987)  thinks  the  species 
may  spread  by  rhizomes,  however,  Dr. 
Ann  Johnson  (Florida  Natural  Areas 
Inventory)  has  noted  that  woody  mints, 
including  Conradina  brevifolia  and 
Calamintha  ashei,  are  killed  by  fire  and 
come  back  from  seed.  Regrowlh  ft-om 
rhizomes  has  never  been  observed.  She 
suggests  that  some  excavation  of  roots  of 
Conradina  glabra  should  be  performed 
to  confirm  that  it  is  rhizomatous,  rather 
than  simply  tending  to  occur  in  a 
clumped  distribution  pattern. 

The  branches  of  Conradina  glabra  are 
spreading  or  upright.  The  leaves  are 
evergreen,  opposite,  with  additional 
leaves  m  short  shoots  in  the  axils  giving 
the  appearance  of  fascicles.  The  leaves 
are  needle-like,  "verv  similar  to  the 
needles  of  fir"  (Krai  1983,  p,  949).  The 
leaves  are  hairless  on  the  upper 
surface — the  only  species  of  Conradina 
for  which  this  is  the  case  The  flowers 
are  usually  m  groups  of  2  or  3.  The 
calyx  and  corolla  are  two-lipped.  The 
corolla  is  1.5-2  0  centimeters  (cm)  long, 


of  Its  lij 


.^,  „.  .,..  ,„,;g.,-st 
with  B  slender  corolla  tube  that  is 


from  Its  base  to  the  ti 
lol>e, 

straight  for  about  5  milhrneters  (mm) 
long,  then  bends  sharply  downward  to 
form  a  funnel-shaped  throat  5  mm  long, 
then  widens  out  into  upper  and  lower 
lips.  The  outside  of  the  tube  and  throat 
are  white,  with  the  lobes  and  lips 
lavender  blue  at  the  tips  Ih^  lower  lip 
of  the  corolla  is  three  I   't-d  with  a  baiid 
of  purple  dots  extendi  ow  f^    .ng  its  inner 
side.  The  four  stamens  an-  paired.  Many 
flowers  are  male  sterile  h.  extreme 
cases,  the  stamens  are  "grossly 
malformed,  being  petaloid  in  shape, 
texture,  and  co  1  r  A  less  bizarre 
manifestation  of  male  steriUty  is  that  in 
which  only  aborted  pollen  grains  are 
contained  in  anthers  that  ap(>ear 
completely  norinal"  (Gray  1965).  Male 
sterility  may  be  the  result  of  inbreeding 
and  homozygosity  (Gray  1965).  The 
plant  is  illustrated  in  Godfrey  (1988). 

Conradina  brevifolia  (short-leaved 
rosemary)  inhabits  sand  pine  scrub 
vegetation  on  the  Lake  Wales  Ridge  in 
Polk  and  Highlands  Counties,  Florida. 
Scrub  vegetation  on  the  ridge  is 
typically  dominated  by  evergreen  scrub 
oaks  and  other  shrubs,  with  sand  pine 
and  open  areas  with  herbs  and  small 
shrubs.  This  vegetation  has  many 
endemic  species,  including  13  plants 
federally  listed  as  endangered  or 
threatened,  the  federally  threatened 
Florida  scrub  jay  {Aphelocoma 
coerulescens  coerulescens],  and  two 
threatened  lizards  (blue-tailed  mole 
skink  and  sand  skink).  Conradina 
brevifolia  has  a  very  restricted 
geographic  distribution  within  the  Lake 
Wales  Ridge,  occurring  only  in  about  30 
scrubs  whose  combined  areas  total  less 
than  6,000  acres  (Christman  1988).  As 
such,  it  is  one  of  the  most  narrowly 
distributed  of  the  Lake  Wales  Ridge 
endemic  plants.  The  plant  is  protected 
on  Lake  Arbuckle  State  Forest  and  on 
land  currently  owned  by  The  Nature 
Conservancy  at  Saddle  Blanket  Lakes. 
This  568-acre  tract  is  the  nucleus  of  a 
planned  878-acre  State  acquisition. 
Further  State,  Federal,  and  private  land 
purchases  are  contemplated  in  the  area, 
including  the  proposed  Lake  Wales 
Ridge  National  WildUfe  Refuge. 

Conradina  brevifolia  was  described  as 
a  new  species  by  Shinners  (1962).  It  is 
similar  to  C.  canescens  but  has  shorter 
leaves:  the  larger  leaves  on  well- 
developed  flowering  branches  are  6.0- 
8.2  mm  long,  mostly  shorter  than  the 
intemodes,  versus  7.O-20  mm  long, 
mostly  longer  than  the  intemodes  for  C. 
canescens.  Conradina  brevifolia  also 
tends  to  have  more  flowers  per  axil  than 
C.  canescens:  1  to  6  per  axil  versus  1  to 
3.  Gray  (1965)  made  it  clear  that  C. 
brevifolia,  like  C.  glabra,  is 


morphologically  not  strongly 
differentiated  from,  and  is  less  variable 
than,  C.  canescens.  Gray  (1965), 
Wunderlin  et  al.  (1980),  Krai  (1983),  and 
Krai  and  McCartney  (1991)  have  upheld 
C.  brevifolia  as  a  distinct  species. 
Wunderlin  (1982)  Includes  C.  brevifolia 
in  Conrndina  canescens,  without  noting 
C.  brevifolia  as  a  synonym,  and  DeLaney 
and  Wunderlin  (1989)  follow  this 
practice. 

Conradina  etonia  (Etonia  rosemary)  is 
known  from  only  two  sites  near  Etonia 
Creek,  northeast  of  Florahome.  Putnam 
County,  northeastern  Florida.  It  ocoirs 
in  Florida  scrub  vegetation  with  sand 
pine  and  shrubby  evergreen  oaks.  Scrub 
in  this  area  is  the  northeastern  range 
limit  for  several  plant  species  of  Florida 
scrub,  including  silk  bay  (Perseo 
bumilis),  sand  holly  [Ilex  cumulicola], 
Garberia  heterophylla,  and  the  scrub 
palmetto  (Sabal  etonia),  which  is  named 
for  this  area  but  does  not  occur  in  the 
immediate  vicinity  of  Conradina  etonia 
(Krai  and  McCartney  1991;  S. 
Christman,  Florida  Dept.  of  Natural 
Resources,  pers.  comm..  1991).  The 
threatened  Florida  scrub  jay  occurs  in 
the  same  habitat  as  Conradina  etonia. 
The  sites  where  this  plant  is  known  to 
occur  are  privately  owned  and  are 
subdivided  for  residential  development, 
or  have  been  approved  for  such 
development. 

Conradina  etonia  was  discovered  in 
1990  and  promptly  described  as  a  new 
species  (Krai  and  McCartney  1991).  It  is 
similar  to  Conradina  gmndiflora  in 
general  habit  of  growth,  and  the  flowers 
of  both  species  are  large  and  quite 
similar  in  appearance.  However,  the 
leaves  of  Conradina  etonia  are  distinctly 
broader  than  those  of  C.  g^ndiflora  and 
have  lateral  veins  that  are  clearly  visible 
on  the  under  surface,  a  feature  that  is 
seen  in  no  other  species  of  Conradina. 
The  pubescence  of  the  leaves  and  much 
of  the  rest  of  the  plant  is  also  quite 
different  between  the  two  species.  Krai 
and  McCartney  (1991)  are  convinced 
"that  Conradina  etonia  could  well  be 
the  best  marked  species  in  a  genus 
whose  species  dififer  mostly  in  very  fine 
characters."  They  express  hope  that 
further  searches  of  scrub  vegetation  in 
northeastern  Florida  may  turn  up  more 
localities  for  Conradina  etonia  and  that 
some  intermediates  between  it  and  C. 
grandiflora  might  be  found;  they 
mention  a  specimen  of  C  grandipora 
from  south  of  Daytona  Beach  whose 
new  shoots  have  a  downiness  similar  to 
that  of  C.  etonia.  However,  the  extent  of 
sand  pine  scrub  suitable  for  Conradina 
etonia  is  limited  and  it  is  botanically 
reasonably  well  explored,  primarily  by 
Robert  McCartney,  with  other  visits  by 
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Discussion  of  Cucurbita  Okeechohe^n'^is 
ssp  Okeechobeensss 

Cucurbita  okeechobeensis  ssp 
okeechobeensis  (Okeechoboe  gourd)  is 
an  annual,  fibrous-rooted,  high-climbing 
vine  with  lendi-l';.  b'^Iong'ng  to  the 
gourd  family  (Cucurbitaceae).  Its  leaf 
blades  are  heart-to-kidney  shaped,  with 
5-7  shallow,  angular  lobes  and 
irregularly  serrated  rr.argins  (C  o. 
martinezii  has  rrore  regularly  serrated 
margins)  •  Walters  and  Decker-Waiters 
1993).  Young  K'aves  are  covered  with 
soP.  hairs.  The  cr^am  colored  flowers  are 
btiU-shaped,  w  'ii  the  corolla  6-7  cm  (2- 
3  in)  long,  ihey  can  be  distinguished 
from  flowf  rs  of  C  o  martinezii 
(Martinez  goura!  by  the  presence  of 
dense  pubt»sr«nce  (hairs)  on  the 
hy-panthium  (the  tube  formed  by  the 
fused  bases  of  the  petals  and  sepals)  of 
the  male  flower  and  on  the  ovary  of  the 
female  Hower  The  gourd  is  globular  or 
slightly  oblong,  light  gr«en  with  10 
indistinct  stripes  and  hard  shelled  with 
bitter  flesh.  The  seeds  are  gray-green 
and  flat  (Small  19.30,  Tatie  1980,  Walters 
and  Decker-Walters  1991) 

Merrill  (1944)  and  Harper  (1958) 
speculated  that  William  Bartram  saw 
the  Okeechobee  gourd  on  the  St.  Johns 
River  in  northern  Florida,  but 
archeological  study  of  seed  remains 
indicates  that  another  wild  cucurbit 
[Cucurbita  pepo  ssp  ovi/era  var  texana] 
was  present  in  the  watershed  until  the 
18th  century,  so  Bartram  did  not 
necessarily  see  the  Okeecihobee  gourd 
(Decker  and  Newsom  1988) 
Harshberger  (1914)  mentioned  lianas  in 
the  pond  apple  [Ar.nona  gJabm) 
hammocks  along  the  south  shore  of  Lake 
Okeechobee,  including  "a  kind  of 
gourd".  Small  saw  and/cr  collected  the 
Okeec;hobee  gourd  in  1913  and  1917, 
and  he  found  it  to  be  locally  common 
in  the  Okeechobee  pond  apple  fcrests. 
but  at  least  95  p€n:ent  of  this  habitat 
had  already  been  destroyed  by  1930 
when  he  named  the  gourd  Pt^po 
okeechobeensis  (Small  1922,  1930). 

Bailey  (1930)  transferred  the 
Okeechobee  gourd  to  the  genus 
Cucurbita,  which  includes  pumpkins, 
squashes,  and  gourds.  In  a  subsequent 
publication,  Bailey  (1943)  descnh)ed  two 
new  gourd  species,  Cucurbita  martinezii 
and  Cucurbita  lundelliana  (Martinez 
and  Lundell  gourds,  respectively). 
These  two  gourds  were  proven  to  be 
closely  related  to  C.  okeechobeensis 
(Rhodes  et  al.  1968,  Berais  et  al  1970). 
The  Okeechobee,  Martinez,  and  Lundell 
gourds  are  the  only  members  of  the 
genus  Cucurbita  with  small  gray-green 
seeds,  but  the  former  two  are  the  only 


species  of  Cucurbita  with  cream-colored 
corollas  (all  others  are  bnght  yellow). 
The  Martinez  gourd  occurs  in  Mexico 
near  the  Gulf  coast  in  the  states  of 
Veracruz,  Tamaulipas,  eastern  San  Luis 
Potosi,  and  Puebla,  as  well  as  in 
northern  Oaxacji  and  Chiapas.  The  high- 
climbing  vines  grow  at  forest  edges, 
along  streams,  and  as  a  weed  in  coffee 
and  citrus  plantations.  Cucurbita 
lundelliana  is  restncted  to  the  limestone 
plains  of  Yucatan  in  Mexico,  Belize,  and 
Guatemala,  as  well  as  Honduras 
(Walters  and  Dncker-Walters  1991). 

Robinson  and  Puciialski  (1980)  re- 
examined the  herbarium  spe<:,imens 
Bailey  had  used  or  made  from  cultivated 
material,  as  well  as  more  recent 
specimens,  available  cultivated 
material,  and  information  on 
morphology,  crossability,  disease 
resistance,  and  isozvTnes  (including 
their  own  work).  They  showed  that  the 
morphological  distinctions  Bailey  had 
made  between  C.  okeechobeensis  and  C. 
martinezii  were  incorrect,  that  the  two 
taxa  seemed  indisting^jishable,  and  that 
they  should  be  assigned  to  the  same 
species. 

Previously.  Filov  (19f;p))  had 
recognized  the  similarity  between  the 
Okeechobee  and  Martinez  gourds, 
referring  to  them  as  varieties,  with  the 
Martinez  gourd  called  Cucurbita 
okeechobeensis  var  martinezii. 
However,  this  new  combination  of 
names  by  Filov  failed  to  meet  the 
requirements  of  the  International  Code 
of  Botanical  Nomenclature  because 
neither  Small's  original  name  for  the 
plant  nor  Small's  nor  Bailey's 
pubiirations  were  cited. 

.*.ndr»3s  and  Nabhan  (1988)  recognized 
the  OkeechoCKje  gourd  and  the  Martinez 
gourd  as  geographical  subspecies,  based 
on  a  sur\ey  of  10  enzyme  systems;  the 
two  taxa  appeared  distinct  for  one  of  the 
10  systemiS.  They  also  found  that  the 
Martinez  and  the  Lundell  gourd  were 
identical  for  that  one  system.  R.W. 
Robinson  [in  litt.  1988)  rejected  the  idea 
of  establishing  a  subspecies  on  the  basis 
of  a  single  allelic  difference.  The 
Service,  agreeing  with  Robinson's 
assessment,  took  the  position  that  until 
further  systematic  study  showed 
otherwise,  the  Okeeciiobee  gourd  in 
Florida  could  not  reasonably  be 
considered  distinct  from  the  widespread 
Martinez  gourd,  and  w  as  consequently 
ineligible  for  Federal  listing. 

In  1990,  the  Service  helped  fund  a 
field  and  systematic  survey  of  the  gourd 
sponsored  by  the  Center  for  Plant 
Conservation  and  conducted  by 
Terrence  W.  Walters  and  Deena  Decker- 
Walters,  experts  on  the  systematics  of 
Cucurbita.  The  new  study  coincided 
with  a  severe  drought  that  lowered  the 


level  of  Lake  Okeechobee,  exposing  bare 
ground  that  provided  optimal 
germination  and  growing  conditions  for 
the  Okeechobee  gourd.  As  a  result, 
searches  for  the  gourd  by  Walters  and 
Decker-Walters  were  highly  successful. 

The  systematic  study  oy  Walters  and 
Decker-Walters  analyzed  morphological, 
phenological  (time  of  flowering  and 
fruiting)  characters  and  isozyme 
characters.  They  found  that  Cucurbita 
lundelliana  is  morphologically  distinct 
from  the  other  two  taxa  (as  other 
taxonomists  had  found).  There  is  a 
general  lack  of  morphological 
discontinuities  between  the  Okeechobee 
and  Martinez  gourds,  except  that  the 
two  can  be  reliably  distinguished  by  the 
presence  of  pubescence  on  the  male 
hypanthium  and  female  ovary  in  the 
case  of  the  former.  The  isozyme  analysis 
by  Walters  and  Decker-Walters  surveyed 
10  enzyme  systems,  revealing  40  alleles 
at  20  loci.  The  analysis  showed 
substantial  genetic  diversity  within  C. 
lundelliana — more  than  exists  within 
the  Okeechobee  and  Martinez  gourds,  if 
they  are  considered  a  single  species. 
Waiters  and  Decker-Walters  confirmed 
the  report  of  Andres  and  Nabhan  (1988) 
that  plants  of  Cucurbita  okeechobeensis 
from  all  the  known  sites  for  the  species 
are  fixed  for  a  unique  allele  at  one  locus, 
while  tlie  other  two  taxa  are  fixed  for 
another  allele. 

Walters  and  Decker-Walters  conclude 
that  C.  lundelliana  is  an  older, 
genetically  more  diverse  species  than 
the  other  two.  and  that  the  Lundell 
gourd  exhibits  a  closer  relationship  to 
the  Martinez  gourd  than  to  the 
Okeechobee  gourd.  For  the  most  part. 
the  alleles  present  in  the  Okeechobee 
gourd  are  a  subset  of  those  present  in 
the  Martinez  gourd,  although  the  two 
taxa  can  readily  be  distinguished.  Using 
the  methods  of  Nei  (1981)  and  Sarich 
(1977),  Walters  and  Decker-Walters 
calculated  an  estimated  time  since 
divergence  between  the  Okeechobee  and 
Martinez  gourds  around  450,000  years 
ago.  While  these  calculations  must  be 
interpreted  cautiously,  they  suggest  that 
the  former  is  more  likely  a  remnant 
population  from  a  time  when  its 
ancestors  had  a  continuous  distribution 
around  the  periphery  of  the  Gulf  of 
Mexico,  rather  than  a  recent  im.migrant 
to  Florida  that  floated  across  the  Gulf  of 
Mexico  or  was  deliberately  introduced 
by  Native  Americans. 

Overall,  Walters  and  Decker-Walters 
found  that  C.  lundelliana  was  distinct, 
to  an  extent  typical  of  full  species,  from 
the  other  two  taxa,  and  that  the 
Okeechobee  and  Martinez  gourds 
should  be  considered  distinct  at  the 
subspecies  level.  Following  the  rules  of 
botanical  nomenclature,  Walters  and 
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D*  ckBr-Waltfrs  wli  apply  the  name 
C  ■rurf)ita  okeechoheensis  to  both  the 
Okeft  hubee  a.-^d  Martinez  gourds,  with 
the  QlfLsechobee  gourd  becoming 
subspecies  okeechoheensis  (Walters  and 
Decker-Walters  1993),  following  the 
suggestion  of  Andres  and  Nabhan 
(1988). 

Okeechobee  gourd  persisted  around 
Indian  villages  with  the  Seminole 
pumpkin,  Cucurbita  moschata  (Small 
1930).  The  Seminole  pumpkin,  with 
edible  flesh,  had  been  an  important  food 
crop,  while  the  extremely  bitter  flesh  of 
the  Okeechobee"  gourd  precludes  its  use 
for  food,  although  the  seeds  are  edible 
and  nutritious,  and  the  flesh  has 
detergent  properties  (Robinson  and 
Puchalski  1980).  Okeechobee  gourd  may 
have  been  used  as  "the  fruit  of  (the 
Martinez  gourd]  was,  at  least  until  the 
recent  past,  as  a  ball  or  rattle,  a  utensil 
such  as  a  small  ceremonial  cup,  or  for 
its  detergent  quality"  (Andres  and 
Nabhan  1988).  The  Seminole  pumpkin 
is  still  cultivated  in  Florida,  and  may 
have  been  confused  with  the 
Okeechobee  gourd  by  Avery  and  Loope 
(1980).  Morton's  (1975)  suggestion  that 
the  Seminole  pjmpkin  may  be  a 
derivative  of  tije  Okeechobee  gourd  is 
not  supported  by  systematists  (Bailey 
1930,  Andres  and  Nabhan  1988). 

Cucurfa.-ra  okeecnobeensii  ssp. 
marUnezn  ;s  currently  used  as  a  source 
of  disease  resistance  nw  summer  squash, 
pumpkins,  and  gourds  (C.  pepo)  (T. 
Andres.  Cornell  Univ.,  pers.  comm., 
1987).  it  a:id  C.  o.  ssp.  okeechoheensis 
are  resistant  to  cucumber  mosaic  virus, 
powdery  mildew,  bean  yellow  mosaic 
virus,  tobacco  nr.gspot  virus,  tomato 
ringspot  viras,  ard  sqin  .":  n :,i ^aic  virus 
(Robinson  196*:)).  Bosh  oi  -Ut-se  wild 
gourds  represent  germplasm  that  can  be 
used  in  breeding  economically  valuable 
cultivated  members  of  the 
Cucurbitaceae  family  (Esquinas-Alcazar 
and  Gulick  1983),  and  both  of  these 
wild  gourds  are  maintained  in 
cultivation  for  this  purpose. 
Additionally,  the  Okeechobee  gourd  has 
i.T  its  leaves,  roots,  and  fruits,  the  richest 
rontent  of  aicurbitacins  in  the  genus. 
These  bitter  ciinmicals  render  the  fruits 
;:  od.ble,  if  not  poisonous,  to  humans, 
but  are  attractive  to  southern  com 
rootworn  and  striped  cuiumher  beetle, 
so  cucurbitflcin-r:i.h  p!an;s  could  be 
used  to  lure  these  pests  a.vay  from  crops 
iG  Nabhan,  Desert  Botanif  a;  Garden,  in 
;:ff ,  1983). 
The  Okeechobee  gourd  was  collected 
:  observed  ir.frequently  after  1930;  in 
1^-41.  It  Vka.s  found  on  Observation 
Island  in  Like  Okeechobee,  Glades 
County,  Thii  inile-long  island,  covered 
with  Austraaar.  pine,  is  accessible  only 
by  helicopter  or  airboat  and  lies  within 


tha  critical  habitat  of  the  federally 
endangered  snail  kite  {Rostrhamus 
sociabilis  plumbeus).  R.W.  Robinson  (in 
//ft.  1987)  failed  to  relocate  the  gourd  on 
Observation  Island  in  1984  or  1987. 
W.M.  Buswell,  in  a  1943  letter  to  Bailey, 
reported  the  gourd  from  the  east  side  of 
the  lake,  about  five  miles  north  of  the 
St.  Lucie  Canal.  Hanna  and  Haima 
(1946)  mentioned  the  gourd,  which 
"grows  profusely  in  heavy  tangled 
woods."  A  search  of  22  sites  on  or  near 
the  southern  shores  of  Lake  Okeechobee 
(Tatje  1980)  failed  to  find  the  gourd,  but 
a  1981  search  turned  up  the  gourd  In 
some  of  the  same  areas:  lake,  levee,  and 
canal  banks  at  Kreamer  and  Torry 
Islands  in  Lake  Okeechobee  near  Belle 
Glade  (Florida  Natural  Areas  Inventory 
data).  In  1965,  it  was  seen  north  of 
Homestead  in  an  agricultural  area  of 
Dade  County  (Florida  Natural  Areas 
Inventory  data).  A  population  on  a 
disturbed  roadside  north  of  Andylown. 
Broward  County,  was  discovered  in 
.1978  and  destroyed  by  road 
construction  the  next  year  (Tat)e  1980). 
The  plant  was  not  observed  until 
recently  by  personnel  of  the  South 
Florida  Water  Management  District, 
which  manages  much  of  the  potential 
habitat  in  and  near  Lake  Okeechobee 
(W.  Dineen,  South  Florida  Water  Mgt. 
Distr.,  pers.  comm.,  1986).  U.S.  Army 
Corps  of  Engineers  personnel  (M. 
Mingea,  USACOE,  in  litt..  1992)  are 
familiar  with  the  gourd,  and  Florida 
Game  and  Fresh  Water  Fish 
Commission  personnel  report  (pers. 
comm.  1992)  a  site  for  the  gourd  in 
Glades  County  near  Fisheating  Bay  on 
spoil  ridges  and  willows. 

Gary  Paul  Nabhan  [in  litt.  1987;  1988) 
and  Jono  Miller  searched  for 
Okeechobee  gourd  in  March  1987,  They 
found  three  gourds  in  a  small  remnant 
stand  of  small  pond  apples,  many  of 
them  apparently  in  decline,  with  dead 
branches.  The  stand  was  inundated  in 
1.5-2  feet  of  water  with  the  lake  at  15.2- 
15.3  feet  above  mean  sea  level  (lake 
level  provided  by  Mr.  Walt  Dineen. 
South  Florida  Water  Management 
District).  Nabhan  noted  that  the  gourd 
seemed  to  need  the  natural  trellises  of 
pond  apple  branches,  although  the  pond 
apple  persists  at  some  sites  where 
gourds  have  not  been  seen,  including 
Ritta  Island  on  the  south  side  of  the 
lake.  Nabhan  suggested  that  remnant 
pond  apple  stands  could  be  managed  to 
encourage  both  pond  apples  and  gourds, 
possibly  by  erecting  low  levees  to 
provide  exposed  bare  ground  where 
gourd  seeds  can  germinate  during 
winter  low  water.  Gourd  vines  had  last 
been  seen  in  1981,  when  a  drought 
caused  the  lake  to  drop  to  its  lowest 


recorded  level  of  9.75  feet  (Florida 
Natural  Areas  Inventory). 

In  winter  and  early  spring  of  1990-91, 
during  a  drought  when  Lake 
Okeechobee's  level  was  about  12  feet, 
Walters  and  Decker-Walters  (1991) 
fo\md  50  gourds  at  Nabhan's  site,  and 
10  other  population  sites.  Gourd  plants 
were  found  climbing  on  pond  apple 
trees,  and.  more  abundantly,  on 
elderberries  and  other  woody  plants, 
including  papaya.  Gourds  also  sprawled 
across  herbaceous  plants — something 
Nabhan  had  lookea  for  but  not  seen. 
Walters  and  Decker-Walters  and  Nabhan 
suggested  that  Okeechobee  gourds 
disperse  by  floating  in  canals;  they 
provided  evidence  that  marsh  rabbits 
are  the  main  terrestrial  dispersal  agent. 
They  saw  a  rabbit  gnawng  on  a  green 
gourd  and  saw  gnawed  and  broken 
gourds  in  animal  nests,  presumably 
made  by  marsh  rabbits. 

Okeechobee  gourd  seeds  germinate 
readily  on  alligator  nests,  where  water- 
dispwrsed  gourds  wash  up  on  shores 
with  warm  soil,  full  sun.  and  no 
competition  from  other  plants.  The 
seeds  germinate  in  early  spring  during 
the  dry  season,  when  the  lake  level  Is 
low.  Seedlings  do  not  tolerate  water- 
soaked  soils  for  extended  fwriods  of 
time.  By  the  rainy  season,  the  vines 
have  climbed  shrubs,  avoiding  complete 
inundation  as  the  lake  rises.  Walters  and 
Decker-Walters  conclude  that  "for  the 
gourd  to  maintain  viable  healthy 
populations,  fluctuations  in  lake  level 
are  necessary.  High  lake  levels  facilitate 
gourd  dispersal  and  inundate  and 
destroy  aggressive  weeds  in  local 
habitats.  As  lake  levels  decrease,  the 
cleared  open  habitats  allow  the  quickly 
germinating  Okeechobee  gourd  seeds  to 
sprout  end  begin  climbing  before  they 
have  to  compete  with  other  pioneer 
spedes." 

Discussion  ofPinguicula  lonantha 

Pinguicula  ionantha  (Godfrey's 
butterwort  or  violet-flowered 
butterwort)  is  a  member  of  the 
bladderwort  family  (Lentibulariaceae),  a 
small  family  of  carnivorous  plants 
closely  related  to  the  snapdragon  family 
(Scrophulariaceae).  Pinguicula  ionantha 
has  a  rosette  of  fleshy,  oblong,  bright 
green  leaves  that  are  rounded  at  their 
tips,  with  only  the  edges  rolled  upward. 
The  rosette  is  about  15  cm  (6  in)  across. 
The  upper  surfaces  of  the  leaves  are 
covered  with  short  glandular  hairs  that 
capture  insects.  The  flowers  are  on 
leafless  stalks  (scapes)  about  10-15  cm 
(4-6  in)  tall.  When  8  flower  is  fully 
open,  its  corolla  is  about  2  cm  (almost 
1  in)  across  The  five  corolla  lobes  are 
pale  violet  to  white.  The  throat  of  the 
corolla  and  the  corolla  tube  are  deeper 
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violet  with  daric  violet  veins.  The 
coroila  has  a  spar  4-5  mm  (0.2  in)  long 
that  is  yellow  to  olive. 

Pinguicula  ionantha  is  one  of  three 
Piiiguiculc  sf)ecies  in  the  southeastern 
United  States  whose  leaves  are  usually 
submerged  and  are  relatively  flat,  rather 
than  roiled  jp  around  the  edges.  The 
other  two  species  are  Ptr.guicula 
pnmuliflora.  whose  flowers  have  a 
differently  shaped  and  colored  corolla, 
and  Pinguicula  planifolia,  which  has 
red  to  reddish  leaves  and  much 
narrower  corolla  lobes  All  three  species 
are  endemic  to  northwestern  Florida 
(Krsl  1983).  Pinguicula  ionantha  was 
not  described  as  a  distinct  species  until 
1961,  partly  bt»<:;aLise  the  complex 
flowers  and  fleshy  leaves  of  butterworts 
make  poor  herbarium  specimens,  partly 
because  the  species  is  rare  (Godfrey  and 
Stripling  1961,  Godfrey  and  Wooten 
1981,  Wood  and  Godfrey  1957). 

The  geographic  range  of  Pinguicula 
ion^iniha  .s  in  the  Florida  panhandle 
near  tr.e  Gulf  coast  between  Tallahassee 
and  Panama  City  (Godfrey  and  Wooten 
1981,  Florida  Nat'jra!  .\reas  Inventory 
(FN.M)  1389)  The  FNAI  database  has  20 
element  occurrences  (a  technical  term  in 
Heritage  program  methodology)  for  this 
plant,  representing  herbarium 
specimens  coiiwrted  since  1956  and 
rehdbie  sightings  Eight  occurrences  that 
date  from  before  1970  have  not  been 
seen  since  Twelve  occxirrences  are  from 
1980-1990  Four  occurrences  are  in  the 
Apc'achifola  National  Forest  in  Liberty 
County  (within  the  National  Forest,  the 
PTn'AI  follows  a  practice  of  defining 
"occurrences"  along  compartment 
boundaries,  whii.h  often  results  in  more 
occurrences  basing  recorded  than  would 
be  the  r^se  on  pnvate  land).  A  summary 
by  Thomas  Gibson  of  data  available 
from  herbaria  'assembled  in  the  late 
1970's)  showed  the  following  number  of 
sites  by  county  Bay  3,  Franklin  4,  Gulf 
1.  Liberty  2,  for  a  total  of  10  sites. 
Gibson  defined  sites  as  separated  by  at 
least  3  miles. 

An  extensive  field  survey  for 
potennallv  threatened  and  endangered 
plants  in  the  range  of  Pinguicula 
ionantha  [FSAl  1989)  located  only  one 
new  site  for  this  plant.  Reports  by 
Donald  Schnell  (in  litt.  1990)  and 
comments  in  Krai  (1983),  Thomas 
Gibson  {in  Int..  ca.  1978),  and  Loran 
Anderson  (m  FNAI  1989),  show  that 
Pinguicula  ionantha  is  locally  abundant 
in  Apalachicola  National  Forest  and  is 
(or  was  until  recently)  locally  abundant 
elsewhere  A  survey  for  this  butterwort 
during  its  flowering  season  could 
provide  more  detailed  information  on 
its  status,  but  the  available  data  are 
sufficient  to  proceed  with  listing. 


Pinguicula  ionantha  inhabits  set^pag*^ 
bogs  on  gentle  slopes,  deep  quagmire 
bogs,  ditches,  and  depressions  in  grassy 
pine  flatwoods  and  grassy  savannahs.  It 
often  occurs  in  shallow  standing  water. 
The  most  similar  species,  Pinguicula 
primulifolia.  occurs  in  the  same 
geographic  area,  but  it  often  occupies  a 
somewhat  different  habitat,  occurring  in 
flowing  water  and  shaded  areas.  The 
habitat  difference  provided  a  clue  to 
Godfrey  and  Stripling  (1961)  that  the 
two  species  were  distinct.  Another 
endemic  butterwort  species,  Pinguicula 
planifolia,  occurs  with  Pinguicula 
ionantha  at  one  site.  In  Franklin 
County,  Pinguicula  ionantha  occurs  at  a 
savannah  with  a  particularly  rich  flora, 
including  Macbridea  alba  (white  birds- 
in-a-nest)  and  Scutellaria  floridana 
(Florida  skullcap),  both  federally  listed 
as  threatened  species. 

Savannahs  (i.e.,  grass-sedge  bogs  or 
wet  prairies)  (Frost  et  al.  1986)  are 
nearly  treeless  and  shrubless  and  have 
rich  floras  of  grasses,  sedges,  and  herbs. 
Savannah  vegetation,  grassy  seepage 
bogs,  and  the  grassy  understory  of 
flatwoods  (largely  wiregrass,  Aristida 
stricta)  are  maintained  by  frequent,  low- 
intensity  fires.  Lightning  fires  tend  to 
occur  during  the  growing  season,  and 
the  region's  history  of  fire-setting  (and 
suppression)  by  humans  is  long  and 
complex.  The  frequency  and  season  of 
fire  is  important  to  the  plant  species  that 
make  up  the  vegetation,  but  fire  effects 
can  be  subtle  and  more  research  is 
needed  if  fire  management  is  to  be 
applied  scientifically  to  conserving  the 
native  flora  (Robbins  and  Myers  in 
preparation,  Clewell  1986).  Savannahs 
resembling  those  of  the  Apalachicola 
area  occur  in  the  Cape  Fear  region  of 
North  Carolina  (Walker  and  Feet  1985) 
and  in  coastal  Alabama  and  Mississippi 
(Norquist  1984). 

Savannahs  and  related  vegetation  are 
commercially  valueless  unless  they  are 
planted  to  pine  trees  or  converted  to 
pasture  or  farmland.  To  prepare 
savannahs  for  planting  pines,  bedding 
and  other  mechanical  methods  are 
employed,  which  may  be  destructive  to 
native  herbs  (Krai  1983).  After  site 
preparation,  and  for  the  first  few  years 
after  a  new  crop  of  pines  is  planted, 
surviving  native  herbs  often  prosper 
(FNAI  1989  includes  examples).  One 
occurrence  for  Pinguicula  ionantha  in 
the  FNAI  database  is  from  "bedded 
slash  pine/pond  cypress  scrubby  woods 
Troughs  between  beds  holding  water. 
Intact  Aristida  groundcover."  As  the 
young  pines  grow  large  enough  to  cast 
shade,  many  understory  grasses  and 
herbs,  including  Pinguicula  ionantha, 
are  adversely  affected  (Krai  1983). 
Clewell  (1986.  p.  402)  considered  it 


"unlikely  that  many  (pinf)  plantations 
will  continue  to  support  significant 
ren^,nants  of  the  original  ground  cover", 
and  that  because  most  ground  cover 
plants  reproduce  slowly,  there  is  little 
reason  to  expect  them  to  be  able  to 
recolonize  pine  plantations  from  which 
they  are  extirpated;  as  a  result,  Clewell 
called  the  conversion  of  native 
pinelands  to  commercial  pine 
plantations  "an  irreversible  and 
irretrievable  loss  of  habitat". 

Savannah  herbs,  including  Pinguicula 
ionantha,  often  persist  under 
powerlines  and  on  road fights-of-way. 
The  permanence  of  such  semi-artificial 
habitats  is  uncertain. 

Lack  of  prescribed  fire  or  prescribed 
fire  during  the  dormant  season  is 
detrimental  to  much  of  the  pineland  and 
savannah  flora  (Robbins  and  Myers  in 
prep.;  Piatt  et  al.  1988).  In  recent  years, 
liability  problems  strongly  discouraged 
private  landowners  in  Florida  from 
applying  prescribed  fire;  the  Florida 
legislature  passed  a  prescribed  burning 
hill  in  1990  intended  to  encourage  the 
responsible  use  of  fire.  Increasing 
interest  in  growing  season  burning  by 
researchers  and  public  land  managers 
may  influence  some  private  landowners. 

In  the  absence  of  frequent  fire,  titi 
{CyriUa  rarem.iflora  and  Cliftonia 
mcnophylla)  invades  savannahs  and 
seepage  bogs,  creating  thickets  that 
exclude  grasses  and  herbs,  including 
Pinguicula  ionantha.  Titi  encroachment 
into  these  habitats  is  so  extensive  that 
the  Forest  Service  plans  to  reclaim 
35,000  acres  of  titi  for  pine  timber 
production  (National  Forests  in  Florida 
1985), 

Populations  of  Pinguicula  ionantha 
fluctuate  in  size.  A  site  at  Carrabelle 
where  ur  Godfrey  saw  Pinguicula 
ionantha  in  abundance  in  1990 
seemingly  had  none  in  1991,  Such 
changes  mean  that  long-term  changes  in 
abundance  of  this  plant  are  probably 
difficult  to  assess. 

Previous  Federal  Action 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  the 
Congress  on  January  9,  1975.  On  July  1, 
1975.  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition  in 
the  context  of  Section  4(ci(2)  {now 
Section  4(b)(3))  of  the  Act,  as  amended, 
and  of  its  intention  to  review  the  status 
of  the  plant  taxa  contained  within.  In 
these  documents,  Conradma  glabra, 
Conradina  brevifolia.  and  Pinguicula 
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lonantha  were  included  as  ondfingered 
species  and  CuTuThjfa  oAef^h&i^pns/s 
6;.  a  thraatened  sp«:ies.  On  June  Ifi, 

■!<'<'6,  the  Serv.i e  published  a  p-opo-^ed 

n.ie  141  FR  24524!  to  detarr^uie  H'-v.f 
1,700  U.S  vascrler  plant  si'r>cir'<; 
recommended  bv  ;he  Smit:;s.-)n',:;n 
report  uncluding  Conradsna  glabra. 
Conradina  hrrvi folia,  and  Pu'guicuh 
ionantha}  In  be  endanjjeren  spt'oes 
pursuaiil  to  vSecOon  4  of  the  Act  This 
f'Toposil  wa?  withdrawn  m  l-'^-i    -4  K'-" 
IZ.^82) 

On  Decemter  IS,  I'^ao,  ti.e  ^ervn^ 
publishod  a  notice  of  review  for  plants 
(45  FR  82-;80].  which  included 
Conradina  glabra,  Conradina  brevifoUa. 
and  Pinguiculr.  innantha  as  category  1 
candidates  'taxa  for  which  the  Ser\'ice 
currently  has  on  file  substantial  data  on 
biological  vuinerabilitv  aj.d  i*  re..'s  to 
support  proposing  to  l,^;  ::  t':r:,  ci;-. 
endangered  or  threatent^d  species). 
Cucurbita  okeechoLeensiS  was  included 
as  a  category  2  candidate  (a  taxon  for 
which  data  in  the  Service's  possession 
indicates  listing  is  possibly 
appropriate). 

A  supplement  to  the  notice  of  re\'iew 
published  on  November  28.  1983  (48  FR 
5'?640]  changed  Conradina  glabra, 
Conradina  brevifoUa,  and  Pinguicula 
ionantha  to  category  2  candidates.  A 
notice  of  review  pubhshed  Seprtember 
27.  1985  (50  F'R  39526)  retained  all  foxir 
species  as  category'  2  candidates. 

A  notice  of  review  publi^ed 
February  21.  1990  (35  FR  6184)  made 
several  changes  Conradina  glchrri  whs 
returned  to  cdtegory  1,  based  oi.  r-w. 
information  developed  by  the  Fli !■<::,-> 
Natural  Aieas  Inventory,  Pingu;'-;    ; 
ionantha  was  returned  to  r^tecorv  1. 
based  on  fieid  work  cond^.-'wi  hv  Lcran 
Anderson.  Wilson  Baker.  ai':a  A;  gus 
Gholson  ;n  the  Apaiachicola  National 
Forest  in  1987  (D  While.  FNAI,  in  litt.. 
1990)  ar  i  outside  the  National  Forest  In 
!9B8  (FNAI  19PS,\  Cucurbita 
"keechobeensis  was  changed  to 
Categor)'  .IB  (a  category  for  plants  with 
names  that,  on  the  basis  of  cxirrent 
taxonomic  understanding,  does  not 
represent  a  distinct  taxon  meeting  the 
Act  s  definition  of    species").  The 
change  came  after  the  Ser\'ice  concurred 
with  comments  by  Richard  W  Robinson 
j^'.'ew  York  State  Agncultu,-;il 
Experiment  Station,  in  litt.,  1988).  a 
"specialist  in  the  genus,  who  did  not 
■support  the  recognitiDa  of  a  taxonomic 
C'stinction  between  the  Florida  and 
Mexican  plants  of  Cucurbita 
f  keechoheensii.  Gar\-  Paul  Nabhan 
[De.sert  botanical  Garden,  Phoenix,  in 
litt ,  1988  and  pers,  comm.)  and  other 
specialists  in  Cucurlat.:  \„-A  urtj-d 
proceeding  with  lisLiag.  Thu  taxonomic 
q  lestions  that  prevented  listing  have 


been  answered  bv  Waltors  end  Decker- 
Walters  (1993). 

S»ction  4(b)(3)iB;  of  the  Ad   i,s 
(iramided  m  1982,  requirits  tr^e  Swjriary 
to  make  findings  on  certain  pending 
P"*,tions  within  12  months  ofth^ir 
rv^'.eipt    S+Mrtion  2fr)!C;i  of  !i:%^  1982 
\ ,".:"<..ir:i'iri!s  fiifher  '^t.i.sj-Hs  ;':(>t  n 
i,r-M!;,-;;is  ptindmi.;  i,>r;  l,,>c^ii>f r  I,"    ]-ifi,_, 
be  treated  as  havniV  rnn  n  newly 
submitted  on  that  antt-  This  viras  the 
case  for  Conmdina  z:nbra^  Conradina 
brevifoUa,  Cucurt  :  •    *  pechobeen$is  [C. 
0.  «sp.  okeechobttnsis,  since  Walters 
and  Decker-Walters  1993),  and 
Pinguicula  ionantha  because  the  Service 
had  accepted  the  1975  Smithsonian 
report  as  a  petition.  In  e^i  n  (>  tcir.*'; 
from  1983  through  19S'J.  the  Service 
found  that  the  petitioned  listing  of  these 
species  was  warranted  but  precluded  by 
other  hsting  actions  of  a  higher  priority, 
and  that  additional  data  on  vulnm^abiUty 
and  threats  were  still  being  gathered. 
Publication  of  proposals  to  list  these 
species,  pubiisned  on  May  20.  1992, 
constituted  the  final  petition  findings 
for  Conradina  glabra,  Conradina 
brevifoUa,  Cucurbita  okeechobeensis  [C. 
o.  ssp.  okeechobeensis,  since  Walters 
and  Decker-Walters  1993).  and 
Pinguicula  ionantha. 

Because  Conradina  etonia  was 
described  as  a  new  species  in  1991.  it 
has  not  been  covered  by  a  notice  of 
review  or  by  the  petition  process, 
although  Dr.  Steven  Christman  (Florida 
Dept.  Natural  Resources,  pers.  comm.. 
1991)  suggested  emergency  listing  of  the 
newly-described  plant 

Sunininr>.  of  Comnifnls  and 
RecomnuTidciion«i 

In  the  Kiay  2u  proposed  rules  (57  FR 
21369.  21377.  and  21381)  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  final 
rules.  Appropriate  state  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  were  published  in  the  Palatka 
Daily  News.  Putnam  County  (June  5. 
1992),  the  Highlander.  Lake  Wales.  Polk 
County  (June  6).  The  Star.  Port  St.  Joe 
(June  4):  the  Apaiachicola  Times  (June 
4);  the  Calhoun  County  Record. 
Blountstown  (June  4);  the  News-Herald. 
Panama  City  (June  8),  and  in  the  Palm 
Beach  Post  (June  7).  A  public  hearing 
was  held  on  September  16, 1992 
(advertised  in  the  Orlando  Sentinel  on 
August  23, 1992).  The  comment  period 
closed  Sentember  28, 1992. 

The  public  bearing  was  attended  by 
eight  persons,  of  whom  six  made 


statements  Two  speakers  opposed 
immediate  listing  of  the  Oim.*  !,   (»•«• 
gourd,  preferring  further  study  of  lis 
distribution  and  abundance,  one 
opposed  luting,  and  three  supported 
immediate  listing.  Approximately  31 
letters  or  phone  calls  commented  on  the 
proposals  or  provided  information 
(setreral  letters  were  sent  twice,  and 
several  commenters  sent  more  than  one 
letter). 

Support  for  all  five  proposed  listings 
came  from  the  Florida  Natural  Areas 
Inventory;  the  Florida  Native  Plant 
Society:  and  the  Center  for  Plant 
Conservation  The  State  of  Florida's 
Clearinghouse  in  the  Governors  office 
stated  that  the  proposals  are  consistent 
with  State  plans,  programs,  procedures, 
and  objectives.  The  Florida  Department 
of  Agricuhure  and  Consumer  Services. 
Division  of  Plant  Industry  supported  the 
proposed  listings  and  pointed  out  that 
the  proposals'  wording  failed  to  reflect 
a  recent  change  in  Florida  Regulated 
Plant  Index:  the  change  is  incorporated 
in  the  final  rule. 

Three  commenters  supported  the 
listing  of  all  three  Conradina  mints.  In 
a  fourth  letter,  an  ecoiogist  commented 
on  the  idea  that  Conradina  glabra  may 
be  rhizomatous:  that  comment  is 
incorporated  in  the  text. 

Two  botanists  and  a  medical  doctor 
who  are  experts  on  carnivorous  plants 
commented  in  support  of  the  proposal 
to  list  Pinguicula  ionantha  (Godfrey's 
butterwort).  One  provided  site-specific 
confirmation  of  threats  to  the  plant. 
Another  pointed  out  a  useful  reference, 
and  a  third  provided  information  on 
trade  that  is  incorporated  in  the  final 
rule. 

The  U.S.  Forest  Service  concurred  in 
listing  of  Pinguicula  ionantha,  noting 
that  bedding  and  planting  for  slash  pine 
is  a  serious  threat  to  this  plant,  and  that 
no  present  or  planned  activities  in  the 
Apaiachicola  National  Forest  threaten 
this  plant  For  good  measure,  the  Forest 
Service  concurred  with  the  proposal  to 
list  Conradina  glabra,  on  grounds  that 
this  plant  might  occur  in  the  Forest. 

Eight  letters  supported  the  proposal  to 
list  the  Okeechobiae  gourd  as  an 
endangered  species.  Two  letters  urged 
designation  of  critical  habitat.  Six  of  the 
letters  were  from  botanists,  economic 
botanists,  botanical  garden  curators,  and 
a  plant  breeder  specializing  in  squashes. 
The  plant  breeder  suggested  •  correction 
to  the  proposal's  description  of  leaf 
lobing  and  serration  in  the  Okeechobee 
and  Martinez  gourds.  This  has  been 
done  with  the  assistance  of  Dr.  Terrence 
Walters.  A  botanist  emphasized  the 
threat  to  this  plant  from  the 
proliferation  of  exotic  plant  species  at 
the  edges  of  Lake  Okeechobee.  A 
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botanical  garden  curator  who  has 
cultivated  and  collected  Okf>«rho(->ee 
gourd  provided  additional 
documentation  of  searti-.es  for  the  gourd 
at  Lake  Okeechob*»e  and  information  on 
his  exper.ences  m  Oiltivating  the  gourd 
:n  a  semi-natural  setting  An  economic 
botanist  who  is  familiar  with  the  gourd 
in  Its  native  habitat  pointed  out  that  the 
I.stmg  proposal  should  not  have  applied 
the  tenn  'population"  for  each 
collection  site,  the  sites  probably 
r*>present  only  a  single  population.  One 
rommenter  doubted  the  report  that 
Okeechobee  gourd  plants  survived 
aLhough  inundated  in  1.5-2  feet  of 
w5ter  (Nabhan  1988);  another 
rommenter  noted  that  cultivated 
Okeechobee  (jcurd  plants  in  a  semi- 
r.atura!  environment  succumb  to 
Hooding  The  U.S.  Army  Corps  of 
Engine«^rs  commented  that  they  are 
familifr  with  the  localities  where  the 
gourd  occurs  and  will  take  every  step 
necessary  to  insure  its  survival. 

The  Florida  Sugar  Cane  League 
opposed  immediate  listing  of  the 
Okeechobee  gourd,  arguing  that 
detailed,  multi-year  surveys  of  its 
distribution  and  abundance  are  needed 
to  properly  appraise  its  status.  An 
agricultural  scientist  who  has  been 
familiar  with  the  Okeechobee  gourd  for 
over  35  years  concurred  with  the  Sugar 
Clane  League,  raised  a  number  of 
additional  questions  about  the  proposal. 
and  opposed  its  listing. 

Specific  issues  raised  by  the 
comments  are  hsted  below  with  the 
.Strvice  s  response  to  each: 

Issue  ?  Because  the  Service's 
proposal  i.s  based  on  incomplete 
:nforniation.  the  identification  and 
evalu.'i''on  of  the  natural  or  manmade 
factors  that  may  affect  the  gourd's 
r.cnlinuod  existence  may  not  be 
complete  nor  accurate.  One  commenter 
added  that  the  proposal  and  the 
literature  cited  contained  misleading 
.statements  and  incorporate  what  may  be 
anecdotal  information.  There  is  no 
evidence  that  the  Okeechobee  gourd 
was  restricted  to  pond  apple  forests  or 
even  that  there  is  sufficient  sunlight  for 
Its  seeds  to  germinate  in  such  forests. 
Sea.rches  for  the  i?ourd  were  inadequate: 
Tatje  (1980)  searched  only  unpromising 
areas,  while  Nabhan  (1988)  cannot  be 
considered  scientific  literature  because 
it  is  polemical  and  fails  to  cite 
references.  None  of  the  surveyors  sought 
information  th.at  could  be  provided  by 
knowledgeable  local  residents.  Walters 
and  Decker-Walters  (1991)  conducted 
their  searches  at  the  wTong  times  of  year 
(March  was  larly  for  this  spring- 
germinatmg  species,  and  January  and 
February  could  have  been  late  to  find 
live  gourd  plants]  Surveys  for  vines  and 


fruit  in  early  to  midsummer  would  be 
more  appropriate. 

Service  Response:  The  proposal  not^ d 
that  Okeechobee  gourd  probably  met  the 
current  standards  for  Federal  listing  as 
an  endangered  or  threatened  species  by 
the  early  1930's  due  to  destruction  of  its 
habitat.  As  noted  in  the  proposal,  early 
observers  of  the  lake  saw  the  gourd  in 
pond  apple  forests.  Its  population 
biology  in  such  forests  is  unknown 
because  the  forests  no  longer  exist. 
Walters  and  Decke^Walters  (1991) 
noted  that  alligator  nests  and  other  bare, 
sunny  areas  appear  to  be  important 
germination  sites. 

Tatje's  (1980)  survey  was  a  part  of  a 
comprehensive  survey  of  endangered 
plants  of  southern  Florida  conducted  by 
Dr.  Daniel  Austin  of  Florida  Atlantic 
University.  His  examination  of  the  rim 
of  Lake  Okeechobee  was  reasonable, 
based  on  the  existence  of  herbarium 
specimens  from  the  lake  margin.  R.W. 
Robinson  searched  for  the  gourd  in  1984 
and  1987,  obtaining  guidance  from  local 
residents  and  visiting  Observation 
Island  by  airboat  (R.W.  Robinson,  in 
litt.,  1987).  Nabhan  (1988)  and  Miller 
spent  a  great  deal  of  time  searching  for 
the  Okeechobee  gourd,  aided  by  a  visit 
to  the  South  Florida  Water  Management 
District  and  by  boaters'  reports  of  gourd 
sightings.  They  even  placed  "wanted" 
posters  for  the  gourd  at  boat  launching 
sites  (Nabhan,  in  litt..  1987).  Waiters 
and  his  collaborators  conducted  their 
survey  with  the  written  permission  of 
the  Water  Management  District.  The 
Florida  Game  and  Fresh  Water  Fish 
Commission  provided  airboat 
transportation.  Richard  Moyroud  {in 
litt.,  1992,  commenting  on  the  proposal) 
has  also  spent  considerable  time 
searching  for  the  Okeechobee  gourd. 
partly  with  Walters  and  Decker- Walters. 
The  survey  by  Walters  and  Decker- 
Walters  was  intended  primarily  to 
obtain  germ  plasm  for  a  taxonomic 
assessment,  not  to  exhaustively  search 
the  potential  range  of  the  gourd. 
Electrophoretic  examination  of 
cultivated  material  of  Okeechobee  gourd 
had  shown  little  genetic  variability 
(Andres  and  Nabhan  1988),  and  the 
study  by  Walters  and  Decker- Walters 
has  not  revealed  more. 

Issue  2:  Two  commenters  noted  that 
more  thorough,  systematic,  probably 
multi-year  surveys  of  the  Okeechobee 
gourd  will  be  needed  to  ensure  its 
survival.  The  gourd  has  persisted  along 
the  lake's  margins  without  Federal 
protection,  so  why  not  delay  listing 
until  after  the  surveys  are  done? 

Service  Besponse:  The  Service  finds 
that  the  best  available  information 
indicates  that  the  Okeechobee  gourd  is 
in  danger  of  extinction  throughout  all  or 


a  significant  portion  of  its  range,  thereby 
meeting  the  Act's  definition  of  an 
endangered  species  (see  following 
section). 

Issue  3:  Listing  the  Okeechobee  gourd 
as  an  endangered  or  threatened  species 
may  not  offer  any  protection  to  the 
species  in  addition  to  that  already 
provided  by  Florida  law  because  the 
protection  against  "take"  that  the 
Endangered  Species  Act  provides  for 
animals  does  not  extend  to  plants 
(section  9(a)(2)).  In  addition,  the 
proposal's  failure  to  determine  critical 
habitat  for  the  Okeechobee  gourd  leaves 
the  species  unprotected  from  Federal 
government  actions  because  only 
critical  habitat  is  protected  under  the 
Act's  section  7  consultation 
requirements  for  Federal  agency  actions; 
undesignated  habitat  is  unprotected. 

Service  Besponse:  Under  section  9  of 
the  Act,  plants  located  on  lands  under 
Federal  jurisdiction  are  protected  from 
taking.  Additionally,  endangered  plants 
are  protected  from  malicious  damage  or 
destruction  on  Federal  lands,  as  well  as 
the  removal,  cutting,  digging  up. 
damaging,  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  The  consultation 
requirements  of  section  7  of  the  Act, 
which  provide  protec:tion  with  respect 
to  Federal  government  activities,  apply 
to  endangered  and  threatened  plants 
with  or  without  critical  habitat.  In 
absence  of  critical  habitat,  Federal 
agencies  must  still  insure,  under  section 
7(a)(2),  that  their  actions  are  not  likely 
to  jeopardize  the  continued  existence  of 
endangered  or  threatened  species.  In 
addition  to  the  protection  of  section 
7(a)(2)  and  section  9.  section  7(a)(1) 
provides  that  Federal  agencies 
"shall  •   «   *   utilize  their  authorities  in 
furtherance  of  the  purposes  of  this  Act 
by  carrying  out  programs  for  the 
conservation  of  endangered  species  and 
threatened  species  listed  pursuant  to 
section  4  of  this  Act. " 

Issue  4:  There  is  no  support  for  the 
proposal's  allegation  that  the 
Okeechobee  gourd  was  abundant  in  the 
1920's.  the  failure  of  local  historian 
Lawrence  Will  (1964)  to  mention  the 
gourd  indicates  that  it  was  not 
important. 

Sen'ice  Besponse.  The  Okeechobee 
gourd's  status  today  (and  its  future 
prospects)  are  more  important  than  its 
past.  The  final  rule  provides  some 
additional  historical  information  on 
Okeecho'nee  gourd. 

Issue  5:  Statements  about  lake  levels 
in  the  proposal  are  inaccurate.  The 
Service  should  have  relied  on  primary 
records  available  from  the  Corps  of 
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Engineers  or  the  South  Florida  Water 
Management  District, 

Semce  Respond  This  issue  was 
raised  by  an  individual,  not  by  the 
affe<::ted  agencies.  It  would  appear 
difficult  to  improve  on  Johnson's  (1974) 
account  of  the  history  cJ  attempts  to 
manage  the  level  of  Laxe  Okeechobee, 
which  is  cited  by  a  Water  Management 
District  sun-pv  of  the  lake's  history 
(Pesneli  ar.ci  Brown  1977) 

Issue  6  The  proposal's  statement  that 
the  gourd  wasn't  collected  often  after 
1930  and  smiiiar  statements  m  Walter 
and  DeckerWalters  (1991)  are  baseless. 
The  plant  has  been  frequently  seen,  just 
not  noted  by  botanists, 

Spr.icp  Ppsponse:  Because  the 
Okee<:hobe€  gourd  is  a  member  of  an 
economiceily  important  genus,  there  has 
been  considerable  interest  over  the  vears 
in  collecting  tins  species,  and 
specimens  have  been  obtained  by  J.H. 
Davis,  Erdman  West.  John  Beckner.  and 
Donovan  Correll,  who  were  hard- 
working, persistent  collectors.  Given 
this  level  ot  interest,  it  is  significant  that 
a  very  rare  species  like  Spigelia 
genUanoidPS  is  better  represented  than 
the  gourd  in  Florida  herbaria.  The 
Okeechobee  gourd  is  obviously 
persisting  without  hum^an  assistance, 
but  it  IS  by  no  means  an  abundant  plant, 
and  genetic  test  results  suggest  little 
genetic  variation. 

Issue  7.  How  did  Walters  and  Decker- 
Walters  (1991)  analyze  phenoIo^h;a! 
characters'  Why  did  they  examine  fewer 
specimens  for  some  characters  than 
from  others  and  fail  to  utilize  a"  the 
plant  material  they  collected''' 

Service  Response:  Phenological  and 
other  characters  were  measured  from 
plants  grown  from  seed  at  Fain,:hild 
Tropical  Garden.  TTie  gourd  trellis  at 
Fairchild  was  a  large  facility,  but  it 
could  accommodate  only  a  limited 
number  of  these  large  plants  As  a 
result,  characters  that  require  adult 
plants  were  measured  from  fewer  plants 
than  characters  taken  from  seeds  or 
seedlings. 

Issue  8:  Andres  and  Nabhan  (1988) 
provided  no  valid  statement  on  the 
rarity  of  Okeechobee  gourd 

Senice  Response:  The  paper  is  cited 
with  respect  to  the  gourd's  sy sternal ics 
not  its  rarity. 

Issue  9:  Why  was  Small  (1918)  cited"^ 
This  paper  didn't  mention  the 
Okeechobee  gourd. 

Service  Response:  This  paper  was 
dted  In  Walters  and  Decker-Walters 
(1991)  but  not  in  the  proposal  John 
Kunkel  Small  observed  and  collected 
the  species  on  trips  he  reported  in  the 
1918  paper 


Summary  of  Factors  Affect  m^  the 
Species 

After  a  thorough  review  and 
consideration  of  all  infonnation 
available,  the  Service  has  determined 
that  Conradina  glabra,  Conradina 
brevifolia,  Conradina  etonia,  and 
Cucurbita  okeechobeensis  asp. 
okeechobeensis  (Okeechobee  gourd) 
should  be  classified  as  endangered 
species,  and  Pinquicula  ionantha 
should  be  classified  as  a  threatened 
species.  Procedures  found  at  Section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  r  S  C  1531  et  se(7.)  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  s{>ecies  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
Conradina  glabra  Stunners 
(Apalachicola  rosemary),  Conradina 
brevifolia  Shinners  (short-leaved 
rosemary),  Conradina  etonia  Krai  k 
McCartney  (Etonia  rosemary),  Cucurbita 
okeechobeensis  ssp. 
okeechobeensis    (» Pepo 
okeechobeensis  Smalt)  (Okeechobee 
gourd),  and  Pinquicula  ionantha 
Godfrey  (Godfi^y's  butterwort).  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange 

Conradina  Species 

Conradina  glabra  is  a  narrowly 
distributed  species  that  was  originally 
restricted  to  a  specialized  habitat,  the 
edges  of  steephead  ravines  and  possibly 
also  to  upland  longleaf  pine-\^'iregrass 
vegetation.  The  plant  appears  to  require 
full  sunlight  or  light  shade.  Planted  pine 
trees  are  likely,  by  the  time  they  mature, 
to  produce  dense  shade  that  could  kill 
this  species.  Another  possible  problem 
in  planted  pine  stands  is  that  sand  pine 
(which  is  currently  grown  in  the  area) 
does  not  tolerate  prescribed  fire,  which 
may  help  keep  habitat  open  for 
Conradina  glabra.  Other  Conradina 
species  grow  in  habitats  with  varying 
natural  fire  frequencies  Forestry 
practices  may  kill  Conradina  glabra 
directly:  S,  Gatewood  (The  Nature 
Conservancy,  memurandum,  1987, 
provided  by  FNAi)  reptorted  that  when 
most  of  the  range  of  this  plant  was  cut 
and  site-prepar«d  in  1987,  he  observed 
some  Conradina  gJabrv  plants  surviving 
on  areas  where  chopping  had  not 
occurred,  none  where  it  nad  Tlie  long- 
term  consequences  of  the  1987  activity 
is  not  yet  known:  planting  cf  slash  pines 
in  the  area  may  have  allowed  Conradina 
glabra  to  spread  through  the  plantations 


and  onto  road  rights-of-way,  but  the  site 
preparation  methods  U8e*i  !hen  w»r« 
prooably  different  from  tt  jse  .i:  ..s^ 
today,  and  the  slash  pines  never  thrived 
well,  casting  less  shade  than  can  be 
expected  of  sand  pines.  The  herbidde 
hexazinone  (Velpar)  is  sometimes  used 
in  timber  regeneration  areas  (S. 
Gatewood.  memorandum.  May  1987). 
and  its  use  could  affect  Conradina 
glabra.  The  very  limited  distribution  of 
Conradina  glabra,  and  management  of 
most  of  that  range  by  a  single  landowner 
exacerbates  the  threat  to  this  plant  from 
forestry  practices,  simply  because  the 
same  management  practices  are  likely  to 
be  apphed  rangewide,  at  the  same  time. 
Some  land  with  Conradina  glabra  has 
been  converted  to  improved  pasture, 
destroying  the  plant  (Krai  1983)  and 
rendering  the  land  uninhabitable  for  it 

Except  for  two  protected  sites, 
Conradina  brevifolia  is  threatened  by 
destruction  of  its  central  Florida  scrub 
habitat  for  agricultural  piuposes  (dtrus 
groves  and  pastures)  and  for  residential 
development.  As  explained  in  the 
background  section.  13  plant  sp>edea 
from  this  habitat  are  federally  listed 
(Fish  and  Wildlife  Service  1990).  and 
Conradina  brevifolia  is  more  narrowly 
distributed  than  most  of  the  listed 
spedes.  Its  listing  was  delayed  only 
because  of  imcertainty  over  its 
taxonomic  status  due  to  its  treatment  in 
WunderUn  (1982).  Conradina  brevifolia 
will  benefit  from  the  recovery  plans  that 
have  already  been  prepared  for  these 
plants,  from  actions  that  are  being  taken 
to  protect  the  threatened  Florida  scrub 
jay  from  take  as  defined  bv  the 
Endangered  Spedes  Act,  from  planning 
that  is  underway  to  create  a  Lake  Wales 
Ridge  National  Wildlife  Refuge  for 
endangered  and  threatened  plants  and 
animals,  and  from  State  and  private 
land  acquisition  projects. 

Conradina  etonia  is  threatened  by 
residential  development  of  its  two  sites, 
one  in  a  subdivision  where  houses  are 
being  built,  and  the  other  in  an  area 
where  the  landowner  has  obtained  all 
necessary  permits  to  create  a  residential 
development 

Okeechobee  Gourd 

Until  the  1920's,  Okeechobee  gourd 
was  abundant  in  swampy  pond  apple 
forests  along  the  shore  of  Lake 
Okeechobee.  ]ohn  K.  Small  (1930) 
estimated  that  95  percent  of  the  former 
range  of  Okeechobee  gourd  had  already 
been  destroyed  by  agricultural 
development  It  wotlld  appear  that  by 
1930  Okeechobee  gourd  met  the 
present-day  standards  for  listing  as  an 
endangered  spedes. 

Since  1930.  natural  vegetation  that 
remained  along  the  lake  shores  was 
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further  affected  by  lowering  of  the  lake 
level  from  a  maximum  of  about  20  fe«t 
above  sea  level  I  with  an  extreme  ^an^9 
of  stage  of  7  or  8  feet)  LXinnj?  the  ic)20's 
attempts  were  made  to  keep  the  lake 
wilhin  13,5  to  16.5  feet  (with  the  lake 
staving  below  minimum  for  most  of 
three  years).  The  current  preferred  range 
IS  15.5  to  17  5  feet  (lohnson  1974.  Blak.^ 
1980  Femald  and  Patlon  1984)  Th« 
lake  level  has  fallen  below  the  prt«ferr<»d 
range  dunng  dry  periods  in  recant  years, 
providing  bare  muck  where  the 
Okeechob«e  gourd  s  seeds  can 
germinate  Ar.y  change  in  lake  level 
management  that  would  reduce  the 
likelihood  of  low  water  would  threaten 
this  species,  and  char.ges  in 
management  that  would  result  in  more 
frequent  low-water  episodes  might  be 
beneficial. 

Construction  of  the  Hoover  Dike  and 
otiier  water  management  facilities, 
planting  of  exotic  melaleura  trees,  the 
spread  of  Australian  pine  {Casuarina), 
and  the  use  of  Torry  and  Kreamer 
Islands  for  pasture  also  affected  the 
habitat  of  this  plan'  (these  islands  are 
now  owned  by  the  State  an  J  withdrawn 
from  agnculturai  usel  Herbicide  use  for 
vegetation  m-inagt'inent  purposes  may 
have  affected  the  gourd.  Tlie 
Okeechobee  gourd  persists,  in  small 
numbers,  in  higriiy  modiOed  vegetation, 
and  18  highiy  vulnerable  to  further 
modifications  of  that  vegetation. 

Godfrey's  Butterwort 

Pinguicula  ionantha  has  a  limited 
geographic  distribution.  Within  its 
range,  it  has  been  collected  or  observed 
at  only  20  localities.  Because  it  was  only 
r9<:ogn;ied  as  a  .'istinct  species  in  1961, 
there  has  r.ot  betjn  a  long  record  of 
observations  of  this  plant.  Donald 
Schnell  ';n  litt.  1990)  considers  the 
plan'  to  be  visible  mostly  in 
Apalachicola  National  Forest,  where  it 
is  locally  abundant.  On  a  roadside 
where  Pinguicula  ionantha  has  been 
known  to  occur  since  1960  (FNAI), 
Scl:nel!  commented:  "The  areas  •  *  * 
north  of  Carrabelle  have  fallen  off 
tremendously  in  the  past  ten  years  due 
to  roadside  work,  lumbering  and 
development — This  area  is  outside  the 
Forest". 

The  effects  of  forest  management  on 
Pinguicula  ionantha  are  as  follows: 
logging  of  cypress  or  pine  and  site 
preparation  that  removes  other  plants 
without  lowering  the  water  table  is 
likely  to  favor  this  plant  at  least 
tempcrar.ly  Because  Pinguicula 
ionantha  does  not  tolerate  shade, 
canopy  closure  in  pine  plantations 
results  in  loss  or  dimlnishment  of  the 
species,  at  least  until  the  next  logging 
(Krai  1983)  At  the  present  time,  it  is  not 


known  whether  Pinguicula  ionantha 
will  persist  indefinituly  under  a  regime 
of  commercial  pulpwoo<i  producton, 
but  the  prospects  are  unfavorafile.  If 
Clewell  (1986)  is  corro<:t  in  his  belief 
that  pinelands  and  savanna^is,  once 
converted  to  pulpwo<3d  production, 
cannot  be  restored,  then  tiie  effects  of 
pulpwood  management  on  Pinguicula 
ionantha  are  irreversible  once  ihey 
occur. 

The  Forest  Service's  practice  of 
conducting  prescribed  bums  during  the 
growing  season  to  reduce  the  incidence 
of  brown-spot  infection  of  Icngleaf  pine 
seedlings  (Robbins  and  Myers  in 
preparation)  appears  to  favor  nuiny 
heros.  Including  Pinguicula  ionantha. 
Most  private  land  is  planted  with  slash 
pine  rather  than  longleaf,  reducing  the 
silvicultural  need  for  prescribed  fire. 

Both  commercial  forest  man;igetnent 
and  management  of  the  Apalachicola 
National  Forest  have  had  the  effect  of 
allowing  titi  to  encroach  into  grassy  bog 
and  savannah  vegetation.  This 
encroachment  appears  to  pose  the  most 
serious  threat  to  Pinguicula  ionantha  (J. 
Palis,  Florida  Natural  Areas  Inventory, 
pers.  comm.,  1991).  Roadside 
maintenance,  Hreline  cutting,  and 
drainage  ditch  construction  also 
threaten  Pinguicula  ionantha  habitat. 

Forest  Service  management  practices 
are  intended  to  benefit  sensitive  plant 
species,  especially  in  the  469-acre 
Apalachicola  Savannah  Research 
Natural  Area,  which  was  established  in 
1978  (National  Forests  in  Florida  1985) 
Unfortunately,  management  of  this  area 
to  date  has  been  based  on  casual 
observation  of  plant  species  rather  than 
scientific  monitoring  to  determine 
whether  management  practices  benefit 
sensitive  plants  in  the  natural  area  (]. 
Walker,  D.  White,  pers.  comm.,  1990). 
Folkerts  (1977)  had  already  noted  the 
importance  of  conserving  this  plant  in 
the  National  Forest. 

In  the  Tates  Hell  area  of  Franklin 
County,  the  new  owner  of  a  182,000 
acre  tract  is  selling  small  parcels  to 
individuals;  such  sales  may  affect 
Pinguicula  ionantha  because  an 
increase  in  the  number  of  landowners 
and  construction  of  dispersed  houses 
will  result  in  fire  suppression.  Fire 
suppression  will  reduce  the  habitat 
available  to  this  species. 

B.  Ovemtilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

There  is  commercial  trade  in  the 
genus  Conradina,  whose  species  have 
considerable  horticultural  potential. 
Robert  McCartney  (Woodlanders,  Inc  , 
Aiken,  SC)  reports  that  all  the  species  of 
Conradina  are  easily  propagated  and  are 


in  cultivation  (cited  in  VS.  Fish  and 
Wildlife  Service  1991)  The 
Woodlanders  catalog  shows  that  the 
widespread,  variable  Conradino 
canescens  is  a  nch  source  of 
horticultural  selections,  and  it  appears 
to  be  the  species  of  greatest  horticultural 
interest.  Commercial  trade  in  the  rarer 
species  of  Conradina  should  not 
adversely  affect  those  species,  provided 
that  It  IS  dependent  upon  plants 
propagated  from  plants  in  cultivation. 
Inappropriate  collecting  from  plants  in 
the  wild  is  a  threat  to  ll^ie  three 
Conrcdmn  species  listed  as  endangered 
in  this  rule. 

Due  to  the  limited  distribution  end 
small  population  sizes  of  Okwchobee 
gourd,  indiscriminate  collecting  of  any 
nature  could  seriously  affect  this 
species.  Hobbyist  interest  in  gourds 
raises  the  possibility  of  such  collecting. 

During  the  1970's,  Pinguicula 
ionantha  was  one  of  the  native 
carnivorous  plants  "most  sought  after 
and  actually  collected  by  hobbyists  for 
personal  use"  (D.  Schnell,  in  Ltf.,  1978). 
but  the  fashion  for  exotic  green  plants 
has  died  down  since  then.  Collection  of 
Pinguicula  ionaniha  by  carnivorous 
plant  enthusiasts  probably  still  occurs, 
and  the  species  is  at  least  periodically 
offered  for  sale  in  the  U.iited  States  by 
at  least  three  nurseries  (P. A.  Thomas,  in 
litt.,  1992).  The  international  market  is 
taken  up  by  commercially  propagated 
.M-ixican  species  (D.  Schnell,  R. 
Hanr.(h?:i,  T  L  Mellichamp,  in  litt, 
loyuj. 

C.  Disease  or  PredatJon 
Not  apolicable. 

D.  The  inadequacy  of  Existing 
Regulatory  Mechanisms 

Conradina  glabra  is  listed  as  a 
threatened  species,  and  Cucurbita 
okeechobeensis  ssp  okeechobeensis  and 
Pinguicula  ionantha  are  listed  as 

endangered  species  on  the  Florida 
Regulated  Plant  Index  (f  Inrida 
Department  of  Agriculture  and 
Consumer  Services  Rule  Chapter  5B- 
40).  The  list  was  formerly  part  of  the 
Preservation  of  Native  Flora  of  Florida 
law  (section  581.185-187,  Florida 
Statutes),  The  Regulated  Plant  Index 
regulates  taking,  transport,  and  sale  of 
plants  but  does  not  provide  habitat 
protection.  The  Endangered  Species  Act 
will  provide  additional  protection 
through  sections  7  and  9,  and  recovery 
planning.  The  Florida  law  provides  for 
automatic  addition  of  federally  listed 
plants  to  the  State's  list  as  endangered 
species. 
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E  Other  Natural  or  Manmade  Factors 
Affecting  iry  Cnntmucd Existence 

The  threats  listed  above  are 
exacerbated  by  a  number  of  factors, 
including;  The  limited  geographic 
distributions  of  each  of  the  five  species, 
the  fragmentation  of  remaining  habitat 
for  Conradina  brevifolia  into  small 
segments  isolated  from  each  other,  the 
small  sizes  of  the  two  known  Conradina 
etonia  populations  and  the  very  small 
number  of  Cucurbita  okeechobeensis 
ssp.  okeechobeensis  plants  in  the  wild 
add  to  the  threats  faced  by  these  species. 
The  lack  of  morphological  variation  in 
Conradina  glabra  and  Conradina 
brevifolia  compared  to  Conradina 
canescens,  and  the  high  incidence  of 
male  sterility  in  Conradina  glabra 
suggest  that  these  species  are  inbred, 
and  gene  pools  may  be  limited.  Limited 
gene  pools  may  depress  reproductive 
vigor,  or  single  human-caused  or  natural 
environmental  disturbances  could 
destroy  a  significant  percentage  of  the 
Individuals  of  these  species,  especially 
Conradina  glabra  and  C.  etonia. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation. 
the  preferred  action  is  to  list  Conradina 
glabra,  C.  brevifolia,  C.  etonia.  and 
Cucurbita  okeechobeensis  ssp. 
okeechobeensis  as  endangered  species. 
Each  of  these  species  is  likely  to  become 
extinct  in  a  significant  portion  of  its 
range  within  the  foreseeable  future, 
meeting  the  Act's  requirements  for 
listing  as  an  endangered  species.  As 
discussed  under  Factor  E  for  Cucurbita 
okeechobeensis  ssp.  okeechobeensis,  the 
great  maionty  cf  this  species'  habitat 
was  destroyed  50  years  ago,  and  the 
species  has  barely  persisted  in  heavily 
modified  areas  that  are  subject  to  erratic 
flooding. 

The  preferred  action  for  Pinguicula 
ionantha  is  to  Hst  it  as  a  threatened 
species,  in  part  because  the  uniformity 
of  land  use  practices  in  most  of  its  range 
exaceri>aies  trie  risks  posed  by  Factors 
A.  B  and  D;  therefore,  unless 
(  onser\  ation  measures  are  taken,  this 
sppcies  IS  likely,  in  the  foreseeable 
future,  to  be  in  danger  of  extinction 
throughout  a  significant  portion  of  its 
range,  fitting  tne  Act's  definition  of  a 
threatened  species. 

Critical  Habitat  f 

Section  4(a)l3)  of  the  Act.  as 
amended,  req-jires  that,  to  the  maximum 
extent  prudent  and  determmshle.  the 
Secretary  propose  critical  habsta!  at  the 
time  the  spe<:ies  is  proposed  tu  be 


endangered  (  '  'f:rt';:*en('d  The  Service 
finds  that  (ies  .nation  of  critical  habitat 
is  not  pruuent  for  these  five  species. 

All  of  the  occurrences  of  the 
Conradina  species,  except  for  two 
protected  sites  with  Conradina 
brevifolia,  and  many  of  the  Pinguicula 
ionantha  sites,  are  on  unprotected 
private  land.  The  sites  on  private  land 
are  unlikely  to  be  affected  oy  any 
Federal  action  in  which  there  would  be 
added  protection  from  designation  of 
critical  habitat,  and  such  a  designation 
might  motivate  landowners  to  protect 
their  property  values  and/or  property 
rights  from  potential  State  regulation  by 
extirpating  the  plants.  Because 
Pinguicula  ionantha  occurs  on 
commercial  forest  land,  landowners 
might  be  inclined  to  attempt  its 
extirpation  to  avoid  limitations  on  the 
use  of  herbicides.  Designation  of  critical 
habitat  might  also  attract  persons 
wishing  to  collect  plants  for 
horticultural  purposes,  with  or  without 
the  written  permission  of  the  landowner 
that  is  required  by  Florida  law.  In 
particular,  Pinguicula  ionantha  is 
vulnerable  to  carnivorous  plant 
enthusiasts.  Carnivorous  plants  in 
general  are  in  great  demand  bv 
commercial  interests,  although  this 
species  appears  not  to  be  in  demand  at 
the  present  time.  For  these  reasons,  it 
would  not  be  prudent  to  determine 
critical  habitat  for  these  four  species. 
The  State  and  The  Nature  Conservancy 
are  aware  of  the  need  to  conserve 
Conradina  brevifolia  on  lands  they  own. 
Owners  of  privately  o\\'ned  sites  for  the 
other  two  species  have  been,  or  will  be 
contacted  by  the  Service  or  other 
conser\'alion  agencies.  Protection  of 
these  four  species  will  be  addressed 
through  the  recovery  process  and  the 
Section  7  jeopardy  standard. 

The  Forest  Service  will  be  able  to 
incorporate  management  measures  for 
Pinguicula  ionantha  into  its  planning 
and  management  systems,  probably  by 
formal  agreement  with  the  Fish  and 
Wildlife  Service.  Principal  private 
landowners  can  be  notified  of  locations 
and  the  importance  of  protecting  this 
species'  habitat  through  several 
mechanisms,  including  Florida's  system 
for  protecting  endangered  and 
threatened  species  Crom  pesticide 
(including  herbicide)  application,  and 
Florida's  procedures  for  regional  and 
local  planning. 

For  the  Okeechobee  gourd,  the 
Service  finds  that  designation  of  critical 
habitat  is  not  prudent  because  of  the 
populations  of  Okeechobee  gourd  are 
very  small  and  localized.  Designation  of 
critical  habitat  could  attract  collectors 
and  curiosity-seekers,  inasmuch  as  there 
is  hobbyist  interest  in  gourds.  Although 


Federal  listing  as  endangered  provides 
penalties  in  addition  to  those  provided 
in  Florida  law  against  unauthorized 
removal  of  Okeechobee  gourd  plants 
from  public  land,  such  prohibitions 
against  take  are  difficult  to  enforce,  and 
publication  of  critical  habitat 
descriptions  and  maps  would  only  add 
to  the  threats  faced  by  this  species.  The 
Army  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  are 
aware  of  the  Okeechobee  gourd  on  areas 
they  manage.  Restoration  and  protection 
of  this  species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  Section  7  consultation 
process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

The  populations  of  Conradina 
brevifolia  on  public  and  private 
conservation  lands  will  require 
management  of  the  vegetation,  as  part  of 
management  to  benefit  other 
endangered  and  threatened  plant  and 
animal  species  in  the  same  habitat  (Fish 
and  Wildlife  Service  1990).  Land 
acquisition  within  the  range  of 
Conradina  brevifolia  is  planned  by  the 
State  of  Florida  and  the  Fish  and 
Wildlife  Service. 
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Protection  of  the  threatened  Florida 
scrub  jay  from  take  due  to  destruction 
of  its  scrub  habitat  may  benefit 
Conradma  brevifolia  and  C,  etonia,  both 
of  which  occur  in  scrub  vegetation 
inhabited  by  scrub  jays. 

Conservation  of  Conradma  glahr.i 
may  require  ensuring  that  use  of 
herbicide*  in  forestry  or  road  nght-of- 
way  maintenance  does  not  jeopardize 
this  plant. 

The  populations  of  Okeechobee  govird 
at  the  periphery  of  Lake  Okeechob*^ 
will  require  careful  management, 
possibly  including  a  program  of  hrtOiMt 
modification  and  enhancement,  should 
such  measures  prove  feasible.  Control  or 
extirpation  of  exotic  pest  plants  such  as 
melaleuca  and  Brazilian  pepper  and 
planting  of  pond  apple  may  be 
necessary  or  desirable  to  protect  existing 
populations  of  Okeechobee  gourd  or  to 
restore  former  habitat 

Pinguicula  lonantha's  federally  listed 
status  will  encourage  efforts  to  conserve 
it  in  Apalachicoia  National  Forest.  The 
Florida  Department  of  Agriculture  and 
Consumer  Services  will  ensure  that  it  is 
not  jeopardized  by  herbicide  use  under 
a  program  apjiroved  by  the 
Environmental  Projection  Agency. 
Listing  of  Pinguicula  ionantha  also  will 
encourage  its  conservation  through 
Florida's  planning  procedures, 
supervised  by  the  Florida  Department  of 
Community  Affairs,  and  may  encourage 
land  acquisition  or  other  land 
conservation  measures  by  the  State. 

The  Fish  and  Wildlife  Service  will 
prepare  recovery  plan(s)  for  all  five 
species  and  encourage  conservation 
efforts  by  the  State,  private  landowners. 
and  private  conservation  groups. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17  62.  and  1'  63  ; for  endangered 
species),  and  17  71  and  17,72  (for 
threatened  species)  set  forth  a  series  of 
general  prohibitions  and  exceptions  for 
ail  endangered  or  threatened  plants.  All 
trade  prohibitions  of  Section  9(a)(2)  of 
the  Act.  implemented  by  50  CFR  17.61 
and  17  71,  apply  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
sab]ect  to  the  jurisdiction  of  the  United 
States  to  import  or  export.,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  these  species  in  interstate 
or  foreign  commerce,  or  to  remove  and 
reduce  to  possession  these  species  from 
areas  under  Federal  jurisdiction.  Seeds 
from  ciiltivated  specimens  of  threatened 
plant  species  are  exempt  h-om  these 
prohibitions  provided  mat  a  statement 


of  "cultivated  origin"  appears  on  their 
(  ontainers.  In  addition,  for  endangered 
plants,  the  1988  ambiidments  (Pub.  L. 
100-^78)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting. 
digging  up,  or  damag.ng  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  (Tiriiinal  trespass  law.  Section  4(d) 
of  the  Act  allows  for  the  provision  of 
such  protection  to  threatened  species 
through  regulations.  This  proteclion 
may  apply  to  threatened  plants  once 
revised  regulations  are  promulgated 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62,  17  63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

Enforcement  of  the  Endangered 
Species  Act's  trade  prohibitions  on 
Conrad ina  glabra  and  C. brevifolia  could 
be  difficult  because  Conradina 
canescens,  a  widespread,  secure 
species,  is  morphologically  variable, 
and  some  individuals  belonging  to  this 
species  may  be  indistinguishable  from 
individuals  belonging  to  C.  glabra  and 
C.  brevifolia.  The  Endangered  Species 
Act  (Sec.  4(e))  would  allow  for 
Conradina  canescens  to  be  treated  as  a 
threatened  or  endangered  species,  even 
though  not  listed  as  such,  to  facilitate 
enforcement  of  trade  prohibitions,  if 
doing  so  would  "substantially  facilitate 
the  enforcement  and  further  the  policy 
of  this  Act"  (Sec.  4(e)(C)).  However,  this 
course  of  action  is  unnecessary  because 
none  of  the  species  of  Conradina  is 
presently  threatened  by  taking  for 
purposes  of  horticultural  trade. 
Information  available  to  the  Service 
indicates  that  Conradina  plants  in  trade 
are  of  cultivated  origin.  It  is  anticipated 
that  trade  permits  will  be  sought  and 
issued  for  members  of  the  genus 
Conradina  because  every  member  of  th-^ 
genus  is  currently  in  commerce  across 
state  lines. 

It  is  also  anticipated  that  trade 
permits  will  be  sought  and  issued  for 
Okeechobee  gourd  because  its  seeds  are 
transported  across  state  lines,  and 
probably  internationally,  in  the  course 
of  plant  breeding  activities  and 
maintenance  of  cultivated  stocks  of 
germplasm.  Hobbyists  may  also  trade 
seeds  or  possibly  cuttings.  The 
Okeechobee  gourd  does  not  appear  to  be 
sold  across  state  lines  to  any  large 
extent. 


For  Pinguicula  ionantha.  it  is 
anticipated  that  relatively  few  trade 
permit"  a  ill  be  sought  or  issued  because 
this  plant  is  not  known  to  be  traded  at 
the  pi  -.'Sent  time.  Requests  for  copies  of 
the  rtii;  I'ations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permiis  iiiay  be  addressed  to  the  Office 
of  Mariigement  Authority,  US.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive. 
Room  432,  Arlington.  Virguiia  22203 
(703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessm.ent,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  es 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  dete.'mindtion 
was  published  in  liie  Federal  Register 
on  October  25.  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  references  cited 
herein  is  available  upon  request  from 
the  Service's  Jacksonville  Field  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  final  rule 
is  Mr.  David  Martin  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports.  L^lpo^ts,  Reporting  and 
recordkeeping  requirements. 

Transportation, 

Regulations  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
belowi 

PART  17— {AMENDED] 

1  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authontv:  16  I'  S  C.  1361-1407;  16  U.S.C. 
1531-1544',  16  U  S.C.  4201-4245;  Pub.  L.  9»- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amiend  §  17  12(h)  by  adding  the 
following,  in  alphabetical  order,  to  the 
List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§17.12    Endangered  and  threatened  plants. 

*         •         •         •         « 


Cuc'jrtJttaceai 
GocurtMU 


.amiaceae-J 


Dated:  June 
Bruc«  Blanch 

Acting  DirfK'ti 
|FR  Doc.  93-1 

BILUWG  COOC  4 


DEPARTME 

National  Oc 
Administrat 

50  CFR  Part 
[Docket  No,  S 

Atlantic  Sw( 


UMI 
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Species 

'■"is!j'nc  range 

Staf.;s 

/,'>.fjr  I 

s'lvi 

Crtbca.  '<i,:.,"ia: 

-• 

Sc»«ritrfic  narrm 

Ck>r^rxx,  rtame 

.;>^'t>»,.>i,   ""..rbS 

•                                  • 

• 

• 

• 

• 

• 

CiJcjrDitaceae — Gou'd  •a?^ty 

Gitcarotia  OKe&cnoOeensis  

Oxeechobe* 
gourd. 

U.SA  (FL)  

E 

507 

NA 

NA 

.ansaceatv- W;nt  fa'^.ny. 


C<x>raaina  bre\-:':>;a  S-v,-.  e-a-ed  U.SA  (FL)  .... 

.".:>sefraf'v 

worart.Tfi  gftxua  „ Etoriia 'r&e.-nary  .     ^.S.A.  (FL)  .... 

Confa<j(r.6  Qiacra Apa.a;'.K  ota  U.SA  (FL)  .... 

rose'-'-a-, 

•  •  •  • 

..on-ibuianacea*— ^idCKJe'Vj'or  tarn- 

Pingutcuia  'onaDina    Godfreys  U.S.A.  (FL)  ..., 

butterwort 


E 
E 


507 

507 
507 


507 


NA 

NA 
NA 


NA 

NA 
NA 


NA 


NA 


Dated:  June  8, 1993. 
Bruc;e  Blaxxhard, 

.4  !i:ig  Dirf^-t(jr  Fish  and  Wildlife  Service. 
IFR  Doc.  93-16302  Filed  7-9-93;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  .Atmospheric 
Administration 

50  CFR  Part  630 

[Ckocket  No.  910640-1140;  !.D  070193A] 

Atlantic  Swordfish  Fishery 

AGENCY:  .National  Marine  Fisheries 
Ser^  u  e  (NMFS).  NOAA,  Commerce. 

action:  Closure  of  the  drift  gillnet 

fisherv 

SUMMARY:  The  Secretary  of  (ilommerce 
(Secretary)  closes  the  drift  gillnet  fishery 
for  swordfish  in  the  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 

Caribbean  Sea  The  Se(Tetarv  ha.s 
detarmined  that  the  entire  annual  quota 
for  swordfish  that  may  be  harvested  by 
drift  g;!'net  vviil  be  reached  on  or  before 
July  16,  1993.  This  closure  is  necessary 
to  prevent  the  catch  of  swordfish  by 
dnft  gillnet  vessels  from  exceedir^g  thn 
quota  establi.shed  for  this  category 
EFFECTIVE  DATES:  Closure  is  effective 
1200  hours  lo(::al  time  July  16,  1993, 
through  2.359  hours  local  time  December 
31.  1993 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  B.  Stone   301-7:3-234^ 
SUPPLEMENTARY  INFORMATION:  Th^ 
Atlantic  swordfish  fisher*'  is  ::\n:.;'we:\ 


under  the  Fishery  Management  Plan  for 
Atlantic  Swordfish  and  its 
implementing  regulations  at  50  CFR  part 
630  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  the  Atlantic  Tunas 
Convention  Act. 

Bv  final  rule  effective  August  4, 1992 
(57  FR  34246,  August  4, 1992),  the 
Secretary  implemented  quota  provisions 
for  Atlantic  swordfish.  A  quota  of 
47,583  pounds  (21,584  kg)  was 
establisned  for  swordfish  that  could  be 
harvested  by  drift  gillnet  during  each  of 
•wo  periods,  January  1  through  June  30. 
dnd  July  1  through  December  31.  On 
June  17, 1993  (58  FR  33568.  June  18, 
1993),  the  1993  Atlantic  swordfish  TAC 
adjustment  was  filed  with  the  Office  of 
the  Federal  Register  as  an  interim  final 
rule.  This  adjustment,  based  on  revised 
historical  data,  increased  the  semi- 
annual swordfish  quota  for  the  drift 
gillnet  category.  From  this  revised  semi- 
annual swordfish  drift  gillnet  quota  of 
69,286  pounds  (31,428  kg),  a  total  of 
39,820  pounds  (18,062  kg)  were  landed 


by  dri  ft 

Janiarv  1 


tnr.  so 


vessels  during  the 

;  ;  !;;rie,  30, 1993,  season 
he  underharvest  of  29,466 
i  ■  •  6  kg)  is  therefore  added  to 
i  se;7ii-annual  quota  to  yield  a 
.752  pounds  (44,794  kg). 
n  CFR  630.25(a),  the  Secretary 
it-  close  the  drift  gillnet 
svvf  :  Tish  when  its  quota  is 
reai  ht  d   :  r  is  i'   >*cted  to  be  reached, 
by  filiun  a  n  !u  e  with  the  Office  of  the 
Federal  Re^;  >:.'r  a;  ie  ist  8  days  before 
the  closuxt  IS  to  t)ecGnie  effective. 
The  Northeast  Fisheries  Science 
Center,  NMF.S,  estimatt^s  that  11  drift 


ler 


=  rv  ii: 


gillnet  vessels  will  begin  fishing  on  or 
about  July  1, 1993.  Based  on  recent 
average  catch  per  set  data  for  the 
months  of  June  and  July,  NMFS  has 
determined  that  the  adjusted  drift 
gillnet  quota  for  the  July  1  through 
December  31, 1993  period  of  98,752 
pounds  (44.  794  kg)  of  swordfish  will  be 
reached  on  or  before  July  16, 1993. 
Hence,  the  drift  gillnet  fishery  for 
Atlantic  swordfish  is  closed  effective 
1200  hours  local  time  July  16. 1993, 
through  2359  hours  local  time  December 
31,1993. 

During  the  closure  of  the  drift  gillnet 
fishery,  a  person  aboard  a  vessel  using 
or  having  aboard  a  drift  gillnet  (1)  may 
not  fish  for  swordfish  from  the  North 
Atlantic  swordfish  stock;  (2)  may  not 
possess  more  than  two  swordfish  per 
trip  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  north  of  5''N.  lat.;  and  (3) 
may  not  land  more  than  two  swordfish 
per  trip  in  an  Atlantic,  Gulf  of  Mexico, 
or  Caribbean  coastal  state. 

Qassification 

This  action  is  required  by  50  CFR 
630.25(a)  and  complies  with  E.O.  12291. 
Notice  of  this  action  will  be  mailed  to 
permit  holders  and  dealers. 

Authority:  16  U.S.C  1801  et  seq.  and  16 
U.S.Q  971  et  seq. 

List  of  Subjects  in  50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 
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Dated  Ju!v  6,  n'-i.', 
David  S.  CrMtixi. 

Acting  Dmc'.or  (.Jff'f  e  of  Fis: 


Conservation  and  Manjgf'i 
Manne  Fisheries  Ser-ive 
:FR  Ek)c-  93-16354  r,,f«0  - 

KUJNQ  COOC  M'O-a-M 


r'^-  f.  Sational 
-fr-93:  3;45  pm) 
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TNs  section  o»  the  FEDERAL  REGISTER 
cortains  notices  to  Ihe  pubflc  of  the  proposed 

■■;i.,.i'^r«  ';'  •  ies  -ind  regiriatio'is.  The 

p..';;/-'>6  0'  r:€se  r>otices  i«  to  qiv*  tr^e'-esiitd 
;>t  ic^;:  g-  L>t>DOftunity  to  pait  ;ipate  tn  t^* 

-  ^  '*kixir^  p-o?-  to  the  adopo-o  o'  r-*  nrat 


StCURSTirs  AND  £,-:rhA'-JCE 
CQMViSoiON 

1  ?  CFR  Psrt  2.i0 

S7--20-93] 

RiN  323S--AF50 

Penny  Stock  Deflnitio.'!  fcx  Purposes  of 
BIpnk  Ch^ok  R-jta 

AGENCY:  Securities  and  Ex  hang" 

Commission. 

ACTio><:  Notice  uf  pr'jpuM-.:!  rulerTiaKinp 

SUMMARY:  The  Commission  is  proposing 
to  r»iv,sf  ihe  definition  of'  penny  slCK„k 
.n  Ki.Ie  3d51-l  under  the  J-«curiti;»j 

L^,,htir.^:,e  Aa  of  19"i4  I'Exi.hange  Art") 


i 


!Sfs  of  Its  TL  I'-'S  rf-iating  to 


ns:  >;;■;■!, ,;:^  st3te":er!ts  fileii  by  olank 
i'-nt",  K  ..  ...tnpini«s  luider  Uu'  Securities 
A',;  of  1433  ("St^cuf.Lfs  A:.f).  The 
propysed  r^evision  would  r  >ake  the 
exclusion  from  the  penny  ^to<  k 
definition  for  securities  priced  at  five 
dollars  or  more  inapplicab'e  to 
securities  offerings  subject  to  section 
7(b)  of  the  Securities  Act  and  Rule  419 
the'bunder. 

DATES:  Comments  should  be  received  on 
or  before  August  11,  1993. 
AOORESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and  Exchange 
Commission.  450  5lh  Street,  NVV  , 
Washington,  DC.  20549.  All  comment 
letters  should  refer  to  File  No.  S7-20- 
93.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commissi oi.s  Public 
Reference  Room,  450  5lh  S'.reet.  N\V., 
Washington,  DC.  20549. 
FCt,  FURTKCfl  INFOf^U/i '"!:>•<  C  ONTACT: 

Rjuiard  Wulii.  Division  of  Corporation 
Finance  (202)  272-2644.  or  Belinda 
Blaine,  Branch  Chief,  Division  of  Ma  k.=* 
Regulation  (202)  272-2 "^4 

3lX>PLEMEHTARYINF0RMATiCN.  Ire 

Commission  is  proposing  to  revise  its 

r-"';nv  ^to^k  definition,  Rule  3a51-l  ' 


under  the  Exchange  Act,^  as  applicable 
to  blank  check  offer  ngs  so  that  offerings 
registered  with  the  Commission  under 
the  Securities  Act'  by  blank  check 
companies  will  be  required  to  comply 
with  the  Co.i:m  s     c.t's  rules  governing 
blank  ch«x  k  '^"R.t.!ra  ion  statements, 
regardless  oi  •!  f  pn  ;e  at  which  the 
securities  art  (,:fer«'.i. 

I.  Backj^rnund 

Oa  Apr.i  *0.  1992,  the  Commission, 
pursuant  to  the  requirements  of  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  of  1990,* 
adopted  rules  governing  the  activities  of 
broker-dealers  engaging  in  transactions 
in  penny  stocks  witli  or  for  their 
customers.'  These  rules  included  a 
definition  of  the  term  "penny  stock"  to 
implemer.t  new  section  3(a)(51)  of  the 
Exchange  Act."  which  defines  the  term 
to  include  any  equity  security  other 
than  those  excluded  pursuant  to 
Commission  rulemaking.  Rule  3a51-l 
excludes  certain  equity  secxihties  from 
the  definition  of  "penny  stock."' 


'  (TV.  240  3d51-l. 


*\SU.S.C.7b^  r:  MX 

'15U.  S.C  77a  et  s^ 

'Pub.  L  No.  101-429  (October  15,  1990). 

'  ReiMM  No.  34-30606  (April  20.  1992)157  FR 

!«O04l. 

'15U.  S.C78c(aM5lKA). 

^  Rule  3a5l-l  exclude*  from  the  definition  of 
penny  stock  any  security  that  is  a  "reported 
security,"  i.  e.,  a  security  for  which  last  sale  reports 
are  collected  and  made  available  pursuant  to  an 
elective  transaction  reporting  pLem  as  defined  by 
Rule  11Aa3-l(aK4)  Securities  listed  on  the  New 
York  Stock  Exchange,  Inc.  ( "NYSE  •)  and  the 
American  Stock  Exchange  Inc.  ("A\4EX"),  as  well 
as  securities  that  meet  NY.SE  or  .AMEX  listing 
standards  but  are  listed  ocly  on  rejucaal  exchanges, 
are  reported  securitjes  for  purpos<u  of  ine  rule. 
Securities  quoted  on  the  Natior.ai  Association  of 
Securities  Dealers.  Inc.'s  ("N.ASD")aulomatRd 
quotauan  system  ("NASD.\Q")  that  are  designated 
as  NaUonaJ  Market  Systeir.  ("NMS")  securities  also 
are  reporied  securities. 

Also  excluded  from  the  dertniuon  of  penny  stock, 
for  most  purposes,  are  seairilies  that  are  registered, 
or  approved  for  registration  upon  notice  of 
issuance,  on  a  national  securities  exchange  that 
makes  transaction  reports  available  pursuant  to 
PulellAa3-l,  17  CFR  24CllAa3-l.  provided  that 
(1)  airrant  price  and  volume  information  with 
respect  to  transactions  in  those  securities  is 
required  to  be  reporied  and  is  made  available  to 
vendors  pursuant  to  the  niies  of  the  national 
securities  exchange:  and  (;)  the  securities  are 
purchased  or  sold  in  a  trar  saction  on  or  through  the 
fiicilities  of  a  national  securities  exchange,  or  as  part 
of  a  distribution  of  the  sec.irity.  Similarly  excluded 
are  securities  authorized,  or  approved  for 
authorization  upon  notice  of  issuance  for  quotation 
on  NASDAQ,  subject  to  the  condition  that  current 
price  and  volume  information  with  respect  to 
transactions  in  those  Mcuritiat  be  reporied  and 
made  available  to  vendon  pumant  to  the  rule*  of 
the  NASD. 


On  April  13, 1992,  pursuant  to  the 
same  legislative  authority,  the 
Commission  adopted  rules  relating  to 
Securities  Act  registration  statements 
filed  by  blank  check  companies."  For 
purposes  of  Securities  Act  registration 
statements,  a  blank  check  company  is  a 
development  stage  company*  that  is 
issuing  a  penny  stock  and  that  has  no 
specific  business  plan  or  purpose  or  has 
indicated  that  its  business  plan  or 
purpose  is  to  merge  with  an 
unidentified  company.'"  Congress  found 
the  offerings  of  blank  check  companies 
to  be  common  vehicles  for  fraud  and 
manipulation  in  the  penny  stock  market 
and  directed  the  Commission  to  develop 
disclosure-based  regulations  so  that 
investors  might  make  informed 
investment  decisions  with  respect  to 
these  securities  offerings.  Thus,  as 
contemplated  by  section  7(b)  of  the 
Securities  Act,"  Rule  419  '^  prescribes 
special  requirements  with  regard  to  the 
registration  statements  filed  by  blank 
check  companies.  The  rule  (1)  requires 
issuers  to  provide  timely  and  sp>ecifk: 
disclosure  about  companies  to  be 
acquired  and  the  application  of 
proceeds;  (21  places  limits  on  the  use  of 
proceeds  and  distribution  of  the 
securities  by  way  of  a  mandatory  escrow 
or  trust  procedure  until  the  disclosures 
have  been  made  through  a  post -effective 
amendment;  and  (3)  provides  a  refund 
right  to  investors.  The  provision  is 
strengthened  by  Rule  ISg-S.'^  which 


Other  exclusions  cower  securities  that  have  a 
price  of  five  dollar*  or  more  (including  any  share 
of  any  unit  that  has  an  independent  exefcise  pnce) 
and  securities  issued  by  an  issuer  that  has  aithar  (1) 
net  tangible  assets  in  excess  of  S2  mithon.  if  in 
continuous  operation  for  at  least  three  years,  or  $5 
million,  if  not  in  continuous  operation  for  such 
period;  or  (2)  average  revenue  of  at  least  $e  miliioo 
for  the  last  three  years. 

Socuritiet  issued  by  an  investment  company 
registered  under  the  Investment  Company  Act  of 
1940. 15  use  80a-l  et  seq..  and  put  and  call 
options  issued  b>-  the  Options  Cloariofi  Corporation 
also  are  excluded  from  the  deCnitioo  of  "penny 
stock." 

•  Release  No.  33-6932;  34-30577;  IC-18eSl  (April 
13.  1992)  (57  FR  18037). 

•Rule  l-o:ih)  of  Regulation  S-X,  17  CFR  210.1- 
Ozrh).  dennes  such  a  company  at  one  that  is 
devoting  substantially  all  of  its  eflorts  to 
establishing  a  new  business  in  which  planned 
principal  operatioas  have  not  commenced,  or  hoe 
commenced  but  there  ha*  been  no  tignificant 
revenue  therefrom. 

'"See  section  7(b)  oftheSeruritie*  Act.  16  U.  S. 
C  77g(b);  Rule  419(aK2).  17  CFR  230.419(aK2). 

"See  also  H  Rep.  No.  101-617  at  34-3S 

"17  CFR  230  419. 

"l7CFR240.15g-8. 
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makes  unlawful  transactions  of  any  kind 
in  securities  that  are  contained  in  a  Rule 
419  escrow  or  trust  account 

II.  DiicuMion 

The  Commission  is  proposing  to 
delete  the  exclusion  from  the  definition 
of  penny  stock  for  securities  pnced  at 
five  dollars  or  more,  as  it  applies  to  Lhe 
rules  governing  registered  offerings  by 
blank  check  companies.  After  more  than 
a  year  of  experience  with  the  new 
Commission  rules,  it  appears  that,  for 
blank  check  offenngs,  the  pnce 
threshold  presents  a  mechaniim  for 
avoiding  tne  regulatory  scheme 
contemplated  by  Congress. 

In  enacting  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990,  Congress  responded 
to  extensive  evidence  of  fraudulent  and 
manipulative  practices  involving  the 
issuance  and  secondary  market  trading 
of  penny  stocks  and  blank  checks.'* 
Among  other  things.  Congress  was 
specifically  concerned  about  the 
validity  of  blank  cneck  vehicles  and 
iheir  frequent  involvement  in 
manipulative  s<:.hemes  that  harm 
investors.  In  this  regard,  Congress 
included  in  the  Act  a  specific  finding 
that: 

The  present  reguiaiory  environment  has 
permit"*d  the  ascendancy  of  fhe  use  of 
particular  market  pract.ces  such  as  "reverse 
mergfTs"  with  shei:  corporations  and  "blank 
check"  offenags.  whi'-h  ar«  used  to  facilitate 
manipulation  scherr.es  and  harm  investors." 

While  most  of  the  penny  stock  rules 
adopted  by  the  Commission  deal  with 
secondary  trading  transactions,  the 
blarik  check  rule,  as  Congress  directed, 
is  targeted  toward  the  initial  off'eringby 
the  issuer  of  the  securities.  Its  purpose 
is  to  provTde  complete  issuer  disclosure 
to  investors,  not  only  when  funds  are 
f.rst  jought,  but  also  when  a  specific  use 
of  proceeds  is  idenii;"ied.  with  a  right  to 
obtain  a  refund  when  such  information 
is  provided  Applying  the  five  dollar 
exclusion  contained  in  Rule  3a51-l  to 
offerings  by  blank  check  issuers  has  not 
operated  to  further  the  intended 
purpose  of  Rule  419 

Ordinarily,  tiie  price  at  which 
secunties  are  to  be  offered  takes  into 
account  a  number  of  factors,  including 
book  value,  asset  value,  projected 


UMI 


**  r  Of  Bxampie.  Congzasi  found  that 
"lUlnjcnjpuJouj  mark.8<  praciica*  and  market 
particip«nU  have  p«rvad»»d  Lh«  pflcnv  stock' 
market  with  an  overw+ielnuna  amounl  of  fraud  and 
•bua*.  ■  S«ctioo  502(41  Pub  L  101-429  (October 
15,  1990>;  i^also,  H  Rep   No   101-617  at  20  CThe 
p«niiy  Hock  markat  is  not  an  efTii.ient  market'.  In 
the  p«cny  itock  markel.  hitie  or  no  u*efui 
mformatjoo  upon  wbich  the  small  investor  can  bsM 
a  decision  is  provided  "1 

"Section  502(8),  PMbhc  Law  101-429  (October 
IS.  1990). 


earnings,  the  pnce-eamings  ratio  of 
other  companies  in  the  same  industry, 
and  current  market  pnce  In  an  initial 
public  offering,  certain  of  these  typical 
factors — for  e.xampie,  lliose  relating  to 
the  market  for  the  issuer's  securities — 
are  not  available.  Where  an  offering  is 
made  by  a  blank  checJc  company. 
objective  pncing  facrtors  are  scarce  and 
pncing  is  largely  arbitrarily 
detemuned  '* 

,^  comparison  of  the  pricing 
determinations  made  for  blank  check 
rttgistration  statements  filed  before  the 
effective  date  of  Rule  419,  and  those 
made  af*er  that  date,  reflect  this 
arbitranness  Before  the  effective  date. 
such  offenngs  were  almost  always 
priced  below  five  dollars  per  share. 
After  the  rule's  effective  date,  however, 
a  high  proportion  of  registered  offenngs 
by  registrants  with  no  business  plan  or 
purpose  other  than  acquisitions  were 
priced  at  or  higher  than  five  dollars  per 
share,  the  threshold  for  falling  outside 
the  scope  of  Rule  419  Indeed,  seme 
registration  statements  filed  after  the 
new  rule  became  effective  state 
expressly  that  the  offering  price  was 
chosen  to  avoid  the  rule's  requirements 

III.  Proposed  Revision  and  Request  for 
Comments 

The  Commission  proposes  to  revise 
the  definition  of  "penny  stock"  for 
purposes  of  section  7(b)  of  the  Securities 
Act  and  Rule  419  thereunder  so  that  the 
five  dollar  price  exclusion  provided  by 
Rule  3a51-l(d)  would  not  apply  to  the 
offerings  of  blank  check  companies.'^ 
All  other  provisions  of  the  penny  stock 
definition  and  its  exclusionary 
provisions  would  continue  to  apply  to 
olank  check  companies. 

The  Commission  requests  comment 
on  this  proposal.  Furthermore, 
comments  are  also  solicited  as  to  other 
ways  in  which  the  remedial  purposes  of 
the  blank  check  rules  can  be  fully 
accomplished.  For  example,  comment  is 
sought  on  whether  the  dollar  threshold 
should  continue  to  be  applicable  to  the 
offerings  of  blank  check  companies,  but 
at  a  bi^er  amount,  such  as  $10.  $20  or 
$40.  Comments  also  are  sought  about 
the  other  exclusions  from  the  penny 
stock  definition  for  purposes  of  the 
blank  check  rule  and  whether  they  tiM 
should  be  modified  in  order  to  protect 
investors.  For  example,  should  the  asset 
or  revenue  levels  '*  be  increased  for 
purposes  of  exclusion  from  the  penny 
stodc  definition  in  the  blank  check 


'*See.  e.g..  W  Prifli.  Securities;  Public  It  Pnvate 
Offerings  at  lA-8  (Jan.  1993). 

"Aj  (result,  this  exclusion  also  would  be 
unavailable  for  purposes  of  Rule  ISg-S.  which 
refers  to  Rule  419. 

"Rule  3a51-l(gJ  Soe  n  7.  tupra 


rules,  and  if  so,  what  higher  levels 
should  be  used? 

The  Commission  also  is  considering 
whether  this  proposed  revision,  if 
adopted,  should  become  effective 
immediately  upon  publication  in  the 
Federal  Register,  and  apply  to  all  filings 
currently  pending  with  the  Commission 
as  well  as  to  registration  statements  filed 
by  blank  check  companies  after  such 
date.  Comments  on  this  matter  are 
requested. 

rV.  Effects  on  Comp>etition 

Section  23(a)  of  the  Exchange  Act " 
requires  that  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
consider  the  anticompetitive  effects,  if 

any.  of  such  rules  and  balance  any 
anticompetitive  impact  against  the 
regulatory  benef.ts  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
.^ct.  Comment  is  solicited  as  to  whether 
the  proposal,  if  adopted,  would  have  an 
adverse  effect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furtherancij  of  the  purposes  of  the 
Exchange  Act.  Comments  on  this 
inquiry  will  be  considered  by  the 
Commission  in  complying  with  its 
responsibilities  under  section  23(a). 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  the  Regulatory 
Flexibility  Act.-^  The  Analysis  notes 
that  the  Penny  Stock  Reform  Act  defines 
"blank  check  company"  and  directs  the 
Commission  to  prescribe  special 
registration  procedures  for  those 
companies.  Many  small  entities  are 
witlun  the  definition  of  blank  check 
company  provided  by  Congress. 
Congress  excluded  from  that  def.nition. 
however,  small  entities  with  a  s,'»icific 
business  plan  or  purpose.  Accordingly, 
those  entities  are  not  subject  to  the 
requirements  of  the  rules.  To  consider 
exclusion  of  additional  small  entities 
from  the  scope  of  the  rules  would  be 
inconsistent  with  the  Congressional 
definition  of  blank  check  company  and 
Congressional  directive  to  the 
Commission  to  adopt  special  procedures 
for  those  specified  entities. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained 
from  Twanna  M  Young,  Office  of  Small 
Business  Policy,  Dudsion  of  Corporation 
Finance.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW,,  Stop 
7-8,  Washington.  DC  20549,  (202)  272- 
2644 


•»l5USC78w(a) 
"SU.S.C.  603. 
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V 1,  Slaty !ary  Basis,  Text  of  ProfKJsal 

and  Ajthority 

The  amendment  to  the  Commission's 
rule  is  being  proposed  pursuant  to 
sections  7(b)  and  19(a)  of  the  Securities 
Act  and  sections  3(a)(51)(A)  and  23(a)  of 
the  Exchange  Act. 


L.  .1  hi  S'j^'tu-i. ' 


}'  Pd-t  i40 


Reporting  and  recordkeeping, 
Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  U  of  the  Codr 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


^  vji.r,  :3  M.»u 


1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
778,  77eee.  77ggg,  77nnn,  77sss,  77ttt,  78c, 
78d,  78i,  78j,  781,  78m,  78n,  78o,  78p,  78s, 
78w.  78x,  79q,  79t,  80a-20,  80a-23,  80a-29, 
80a-37,  80b-3.  80b-4  and  80b-ll,  unless 
otherwise  noted. 

•  •         •         •         • 

2.  In  §  240.3a51-l,  revise  the 
introductory  text  of  paragraph  (d)  to 

read  as  follows; 

5  24C.3a51-1     Defiriirior  cf  p^r.py  siocn, 

•  •  •  «  t 

(d)  Except  for  purposes  of  section  7(b) 
of  the  Seciirities  Act  and  §  230.419  of 
this  chapter,  that  has  a  price  of  five 
dollars  or  more; 

•  •        •        •        • 

By  the  Ckinunission. 

N*<ifgaj-el  H.  Mcrariai'tJ. 

Deputy  Secntary. 

[PR  Doc  93-16300  Filed  7-9-93;  8:45  am] 
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Siar-'dards  fcr  Electrcriit,  fcL. iict.n 
Gc>erc;3  Required  u-def  Psirt  kB^'i  cJ  x^-9 
Com.TJssJon  t  Regulaiicns 

T.ilv7,  l'?Q3. 

AuEr^CY:  Federal  Energy  Regulatory 

(  ;  IT  !nissicn.  Energy. 

ACTiOH:  Notice  of  filings  and 

opportunity  to  file  comments. 

SUMMARY:  The  Federal  Energy 

Regulatory-  Commission  fCommission) 
has  ret^eived  filings  from  five  industry 


working  groups  relating  to  standards  for 
Electronic  Bulletin  Boards  and  is 
permitting  interested  persons  an 
opportunity  to  file  comments  on  these 
filings. 

D*"»TS-  Comments  due  by  July  14, 1993. 
ADC^-cSSES:  Comments  should  be  filed 
at:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  701 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004. 

"'>■  '  ...■•'  'Hi  -  ir^F „:.«!-,, ATION  CONTACT: 
Marvin  kosenDerg.  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  (202) 
20a-12'i3. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  (202)  208-0666. 
SUPPl  r:v E  w"r A  p V  )?•, ' '.- ►  '>■■  -  'KDN:  In    ^ 
additioii  iu  pab:.iii,in5  Uie  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  OPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Notice  of  Filings 

Take  notice  that  Industry  Working 
Groups  1.  2.  4,  and  5  made  filings  in  this 
proceeding  on  July  1,  1993,  and 
Working  Group  3  made  a  filing  on  July 
6, 1993,  regarding  proposals  for 
standards  governing  Electronic  Bulletin 
Boards  which  pipelines  are  required  to 
implement  under  Commission 
regulations. 

Any  person  desiring  to  submit 
comments  on  these  filings  should  file 
such  comments  with  the  Federal  Energy 


Regulatory  Commission,  825  North 

Capitol  Street  NE.,  Washington,  DC 

20426  on  or  before  July  14. 1903. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  93-16399  Filed  7-9-93;  8:45  am] 

BIUJNO  COOC  C717-«t-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Sur^?;  e    '  ning  Reclamation 
and  Enforcement 

30  CFR  Part  916 

Kansas  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

Interior. 

ACnON:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

summary:  OSM  is  reopening  the  public 
comment  period  and  announcing  the 
receipt  of  revisions  to  a  previously 
proposed  amendment  to  the  Kansas 
permanent  regulatory  program 
(hereinafter,  the  "Kansas  program") 
under  the  Surlace  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revised  amendment  proposes  further 
changes  to  the  State's  revegetation 
success  guidelines.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  clarify  ambiguities, 
and  improve  operational  efficiency. 

This  doomsents  sets  forth  the  times 
and  locations  that  the  Kansas  program 
and  proposed  amendment  to  that 
program  are  available  for  pubUc 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  p.m..  cd.t.  August  11. 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Kansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 
Jerry  R.  Ennis,  Director,  Kansas  Gty 

Field  Office.  Office  of  Surface  Mining 
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Reclamation  and  Enforcement,  9,34 
Wyandotte,  room  500.  Kansas  City. 
MO  64105.  Telephone:  (818)  374- 
6405, 
Kansas  Department  of  Health  and 
Environment.  Bureau  »f 
Environmental  Remediation,  Surface 
Mining  Section.  1501  S  Iopi;n.  P  O 
Box  1418.  Pittsburg.  KS  66762, 
Telephone  (316)  231-«615. 
F0«  FURTMEn  INFORUATKX  COffTACT:  Jerry 
R,  Ennis.  telephone  !8l6)  374-6405, 

SUP91.aiEKTARY  INFORMATKDN: 

I.  Background  on  the  Kaasas  Program 

On  January  21,  1981.  the  Ser,retary  of 
Interior  conditionally  approved  the 
Kansas  program  General  background 
information  on  the  Kansas  program. 
including  the  Secretary  s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21. 
1981,  Federal  Register  (46  FR  5892). 
Subsequent  artions  concerning  Kansas' 
program  and  program  amendments  can 
be  found  at  30  Q'R  916.12.  916.15,  and 
916  16, 

U.  DiscxiMion  of  Propose<J  ,\mendmenl 

By  letter  dated  Septemb*!r  4   1  J92, 
(Administrative  Record  \o  KS-533) 
Kansas  subm.itted  a  propused 
amendment  to  its  program  pursuant  to 
SMC31A.  Kansas  submitted  the  proposed 
amendment  on  its  own  in.iiative  to 
improve  its  program 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  29. 
1992,  Federal  Register  (57  FR  49051) 
and.  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  penod  ended  on 
November  30.  1992.  The  public  hearing 
scheduled  for  November  23,  1992.  was 
not  held  because  no  one  requested  an 
opportunity  to  testify 

On  December  15,  1992,  Kansas 
requested  that  OSM  meet  with  the  State 
in  a  public  meeting  to  discuss  any 
concerns  that  OSM  had  with  the 
proposed  amendment  (Administrative 
Record  No,  KS-544)  By  letter  to  Kansas 
dated  March  24,  1993  (Administrative 
Record  No,  KS-552),  OSM  identified 
some  37  deficiencies  and  27  editorial 
comments  concerning  the  September  4, 
1992,  amendment  submission  On  .April 
15.  1993.  OSM  held  a  public  m-eet;ng  in 
Pittsburg,  Kansas  to  discuss  these 
concerns.  As  a  result  of  this  public 
meeting  and  in  response  to  OSM's  letter. 
Kansas  has  submitted  a  revised 
amendment  by  letter  dated  June  24. 
1993  (Administrative  Record  No  KS- 
559),  This  new  amendment  submission 


contains  furthor  revisions  to  the 
Revegetation  Guidelines  and 
Requirements  for  Kansas  Coal  Mine 
Reclamation,  Se<;ond  Edition,  Version 
6.0.  June  23.  1993  These  guidelines 
include  the  revegetation  bond  release 
requirements  for  Phase  II  and  Phase  III 
liabihty  release. 

The  revised  guidance  document 
submitted  by  Kansas  is  intended  to 
fulfill  the  requirements  of  30  CFR 
816.116(a)(1)  and  817  116(a)(1)  that 
standards  for  revegetation  success  and 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  selected 
by  the  regulatory  authority  and  included 
In  the  approved  regulatory  program  The 
substantive  changes  proposed  Kansas 
respond  to  the  37  deficiencies  and  27 
editorial  comments  of  the  OSM  issue 
letter  dated  March  24,  1993.  Due  to  the 
numerous  revisions  throughout  the 
revised  guidance  document.  OSM  only 
provides  a  summary  of  the  proposed 
standards  for  revegetation  success  and 
the  major  contents  of  the  revegetation 
guidelines  for  the  measurement  of 
revegetation  success. 

The  phase  II  requirements  for 
previously  mined  areas  without  topsoil 
are  that  the  area  must  have  1  year  of 
ground  cover  success.  The  phase  III 
requirements  for  previously  mined  areas 
without  topsoil  are  that  the  area  must 
have  2  years  of  ground  cover  success. 
For  both  phase  U  and  III  liability  release 
there  are  no  productivity  requirements. 
The  ground  cover  success  standard  may 
be  established  by  a  premine  survey  or 
by  an  acceptable  reference  area. 

The  phase  II  requirements  for  pasture 
or  grazing  land  uses  are  that  ( 1 )  The 
areas  must  have  1  year  of  ground  cover 
success;  and  (2)  the  success  standard  for 
ground  cover  is  lOO-percent  cover 
(alternative  success  standards  may  only 
be  used  if  a  valid  premine  survey  is 
conducted  and  approved  by  Kansas  as 
part  of  the  permit)  The  phase  III 
requirements  axe  that:  (1)  These  areas 
must  have  2  years  of  ground  cover 
success;  and  (2)  the  areas  must  have  2 
crop-years  of  forage  production  success. 
This  torage  production  standard  may  be 
calculated  or  a  reference  area. 
established  with  the  procedures 
described  in  the  guidelines,  may  be 
used. 

The  phase  n  requirements  for 
cropland  land  use  areas  are  that  (1) 
These  areas  must  have  1  year  of  ground 
cover  success;  or  (2)  (if  the  area  is  to  be 
all  row  cropped)  there  must  be  1  crop-* 
year  of  production  success,  and  the 
productivity  success  standard  will  be 
established  using  the  procedures  in  the 
guidelines.  The  ground  cover  success 
standard  is  established  as  lOO-percent 
cover  The  phase  III  requirements  are 


that:  (1)  If  test  plots  are  used,  (a)  there 
must  be  2  years  of  ground  cover  success 
from  the  adjacent  forage  area,  fb)  there 
must  be  1  crop-year  of  forage  production 
success  from  the  adjacent  area,  and  (c) 
there  must  be  1  crop-year  of  crop 
production  success  (this  may  need  to  be 
of  a  deep  rooted  crop  as  required  in  the 
permit  application),  and  (2)  if  the  entire 
area  is  row  cropped,  then  the  area  must 
meet  2  crop-years  of  production  success 
(one  of  those  crop-years  of  production 
success  may  need  to  be  of  a  deep  rooted 
crop  as  indii:ated  in  the  permit 
application). 

The  phase  II  requirements  for  prime 
farmiland  are  that;  (1)  The  success 
standard  for  ground  cover  is  lOO-pe'cent 
cover  (alternative  success  standar:is  may 
only  be  used  if  a  valid  premine  survey 
is  conducted  and  approved  by  Kansas  as 
part  of  the  permit);  (2)  one  crop-year  of 
production  success  with  the  deep  rooted 
crop  will  be  required;  and  (3)  if  test 
plots  are  to  be  used,  2  years  of  ground 
cover  success  and  1  crop-year  of  forage 
production  success  will  be  required. 

The  guidelines  consist  of  the  eight 
major  sections  including:  (1)  The 
applicability  of  the  document  in  the 
introduction,  (2)  the  regulatory 
requirements,  references,  terms  and 
definitions;  (3)  how  to  establish 
revegetation  success  standards  with 
reference  areas  or  technical  standards 
for  productivity,  cover,  and  stem 
density;  (4)  vegetation  standard 
applicability,  sampling  options,  and 
requirements  discussing  exclusions, 
sample  adequacy,  test  plots  selection, 
end  averaging  of  data;  (5)  phase  11  and 
III  bond  release  requirements  by  land 
use  for  previously  mined  and 
permanent  program  pasture  and  grazing 
land  use,  prime  farmland,  cropland  land 
use,  previously  mined  and  permanent 
program  fish  and  wildlife  habitat, 
recreation,  shelterbelts,  and  forest 
products  land  uses,  and  industrial, 
commercial,  or  residential  land  uses;  (6) 
a  description  of  the  methods  for 
vegetation  measurement  for  production 
including  the  annual  biomass  and  row 
crop  methods,  including  a  des(  ription 
of  the  point  intercept  method  for 
measurement  for  ground  cover  and  a 
description  of  the  sampling  circle 
method  for  measuring  woody  stem 
density;  (7)  list  of  reference  citations;  (8) 
five  appendices  including  (a)  the  USDA 
Soil  Conservation  Service  (SCS)  Soil 
Survey  Database  with  crop  yields,  fb) 
the  USDA  SCS  Technical  Guide  Notice 
KS-145  with  crop  yields,  (c)  the  method 
for  conversion  of  Animal  Unit  Months 
(AUM)  data,  (d)  a  list  of  acceptable  plant 
species  in  Kansas,  (e)  forms  for 
reporting  planting  data,  and  (f)  example 
calculations  for  revegetation. 


Federal  Register  /  Vol.  58,  No,  131   /  Mondav,  Julv  12.  1993  /     Proposed  Rules 


37449 


III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Kansas  program 
amendment  to  provide  the  public  an 
<MBportunity  to  reconsider  the  adequacy 
01  the  proposed  amendment  in  light  of 
the  additional  revisions  submitted.  In 
arrorddnce  wUh  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  apprc\  di  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kansas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
ccmmenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATcS  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

List  of  Subjects  in  30  r  FR  Psn  QIC 

bitorgovemmental  reiaticns,  Surface 
mining.  Underground  mining. 

Dated:  July  1,1993. 
Itayraond  L.  Lowrie, 

Aii.^:ar,t  Director,  Western  Support  Center 
(FR  Doc.  93-16453  Filed  7-9-93;  8:45  ami 

KLUMG  COOe  t310-06-M 


30  CFR  Part  934 

North  Dakota  Abandoned  Mine  Land 
Reclamation  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 

h'ltenor 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  North 

Dakota  Abandoned  Mine  Land 
Reclan.anon  (AMLR)  Prot'ram 
(hereinafter  the  "North  Daxota 
Program"')  under  tiie  Surface  Mining 
Control  and  R«:lama{ion  Act  of  1977 
(SMCRA).  The  proposed  amendment 
would  implement  a  State-administered 
Abandoned  Mine  Land  Emergem^ 
Program  in  accordansre  with  section  410 
of  SMCRA. 

This  document  sets  forth  the  times 
and  locations  that  the  Nonh  Duiota 
Program  and  proposed  amendnien'  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 


amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested 
DAfBS;  Written  comments  must  be 
received  by  4  p  m  ,  m.d.t.,  August  11, 
1993  If  requested,  a  public  bearing  on 
the  proposed  amendment  will  be  held 
on  August  6, 1993.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
recfivpd  bv  4  p  m.,  md.t.,  on  July  27, 
iQc-:< 

ADDRESSES   Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  b«low. 

Copies  of  the  North  Dakota  Program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  room  2128,  Casper,  WY 
82601-1918.  Telephone:  (307)  261- 
5776. 
Louis  A.  Ogaard,  Director,  Abandoned 
Mine  Lands  Division,  PubUc  Service 
Commission,  State  Capitol,  Bismarck, 
^ID  58505-0480,  Telephone:  (701) 
224-4086. 
FOR  FURTHER  WFORMATICN  CCS' ACT:  Guy 
Padgett,  Director,  Teleph^he.  t  j07)  261- 
5776. 

SUf-r'^FMLN'^ARV  !NFORMA"'lCN: 

I,  Ba>  kt^rtiuhd  <,'n  the  Norii  I;.,j»vota 
AMI.K  FT.iuram 

Qa  Det-eiiiber  23,  1981,  the  Secretary 
of  the  Interior  approved  the  North 
Dakota  AMLR  program.  General 
background  information,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  North  Dakota  AMLR 
program  can  be  found  in  the  December 
23,  1981,  Federal  Register  (46  FR 
62253),  Subsequent  actions  concerning 
North  Dakota's  program  amendments 
can  be  found  at  30  CFR  934.25. 

II.  Proposed  Amendment 

By  letter  dated  May  25. 1993. 
(Administrative  Record  No.  ND-R-01), 
North  E)akota  submitted  a  proposed 

amendment  to  its  AMIJ?.  program 
pursuant  to  SMCR.^  North  Dakota 
submitted  the  proposed  amendment  at 
the  request  of  OS.M.  North  Dakota 
proposes  to  amend  the  North  Dakota 
Reclamation  Plan  to  implement  a  State- 
administered  Abandoned  Mine  Land 
Emergency  Program  in  accordance  with 
seen  on  410  of  SMCRA 


III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  at 
30  CFR  884.15,  OSM  !«  ^nnking 
comments  on  whether  thv  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  at  30  CFR 
884.14.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
NoTih  Dakota  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
INFORM*"ON  COVTACT"  by  4  p.m.,  m.d.t. 
July  27.  i_jj    iLti  location  and  time  of 
the  hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested,  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
nrr';>  =    ';  '.-r!     -(i.-  "FOR  FURTHER 
iNFOPMATiON  CONTACT    '  All  SUCh 

meetings  will  be  o]>en  to  the  public  and, 
if  possible,  notices  of  meeting  will  be 
posted  at  the  locations  hsted  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 
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rV'.  Procedurm!  Drterminatjons 

1.  Executive  Oder  So   12291 

On  March  30,  1992,  tha  Office  of 
Mana>^ement  ar,d  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4, 

7,  and  8  of  ExtK-itive  Ordt.r  12291 
(Reduction  of  Ragialatory  Burden)  for 
actions  related  to  approval  or 
dis^^pproval  cf  State  abandoned  mine 
land  reclamation  plans  and  revdsions 
thereof.  Therefore,  preparation  of  a 
regulatory  impart  analysis  is  njt 
necessary  and  OMB  regulatory  reviaw  is 
not  required 

2  Executive  OT-dr:r  127 78 

The  Department  of  the  Interior  has 
condufled  the  raviews  required  by 
section  2  of  ExcHutive  Ordur  12778 

(CiVil  Justice  Roform)  and  has 
determined  that  this  rule  ni>*T»ts  the 
applicable  star.dards  of  subsections  (a) 
and  ;"hj  of  that  5t-<.t;on.  However,  these 
standards  are  not  applicaMe  to  the 
actual  language  of  State  abandoned 
mine  land  reclamation  plans  and 
revis!';r.s  thereof,  since  each  such  plan 
is  dra^.ed  and  promulgr^ted  by  a  specific 
State,  not  by  OSM.  Decisions  on 
proposed  State  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  are  based  on  a 
deta-nimaticn  of  whether  the  submittal 
meets  the  requirements  of  title  IV  of 
SMCKA  (30  U  S  C.  1231-1243)  and  the 
applL.dble  Feu'.'.-il  rc-guljtionsat  30CFR 
P'lrts  884  and  ^"R. 

3  S-iuz'^alE:y 

No  en-,  iror.:: 
requirt;d  for  i.i 


dttCis.ons  0 


on 


abandoned  mine 

and  '■pvisi'^ns  t: 


UMI 


.//onm^Ttfo/  Policy  Act 

Mu'.al  uT.piit  Statement  is 
s  Pile  since  agency 
-L  p  isod  State  and  Tribal 
land  reclamation  plans 
A  ire    ategorically 
exciud-'d  fru.T.  :,:■:, p'. a:. t:e  with  the 
Natioiiiil  Environmental  Policy  Act  (42 
U  S  C.  4332)  by  the  Manual  of  the 
Depart p-ent  of  the  Interior  (516  DM  6. 
appendix  8,  paragraph  8  4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Redaction  Act  (44  U.S.C. 
350'  et  seq). 

5  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
detemiined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
r  S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
u,  on  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 


certification  made  that  such  regulations 
would  not  have  a  signific;ant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  ppHviously 
promulgated  by  OSM  wni  t**^ 
implemented  by  the  St'i'e  In  miking  t]i>^ 
determination  as  to  whether  tins  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  anaiyws  for 
the  corresponding  Federal  regulations 

List  of  S(jh)(M  t«  in  30  flFR  Part  934 

Intergovernmental  relations,  Suriai.e 
mining,  Underground  mining, 

Dated:  luly  6, 1993. 
\V.  Hurd  Tiploa, 

Acting  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
IFR  Doc.  93-16454  Filed  7-9-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL-4677-9] 

Open  Meeting  of  t^.e  Architectural  and 
Industrial  (AIM)  Maintenance  Coatings 
Negotiated  Rulemaking  Advisory 
Committee 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  The  AIM  Negotiated 
Rulemaking  Advisory  Committee  will 
meet  in  Washington.  DC  to  attempt  to 
reach  consensus  that  can  be  used  as  the 
basis  of  a  proposed  rule. 

DATES:  The  meeting  will  take  place  on 
July  28-30.  On  July  28,  we'll  start  at  9 
a.m.  and  run  until  completion.  On  July 
29,  we'll  stdrt  at  8:30  am.  and  run  until 
completion.  On  July  30,  we'll  start  at 
8:30  a.m.  and  end  by  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Stouffer  Mayflower  Hotel,  1127 
Connecticut  Avenue  NW.,  Washington. 
DC  20036.  (2021  347-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information  on 
substantive  aspects  of  the  rule  should 
call  Ellen  Ducey  of  EPA's  Office  of  Air 
Quality  Planning  and  Standards  at  919- 
541-5408.  Persons  needing  further 
information  on  meeting  logistics  should 
call  Barbara  Stinson  the  Committee  Co- 
chair  at  303-468-5822. 


Dated  July  6,  1993 
Chha  Kirtz, 

Director.  Consensus  and  Dispute  Resolution 

Program. 

[FR  Doc.  93-16435  Filed  7-»-'S3   R  4"  arr.i 
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40  CFR  Part  52 

[IN26-1-5746;  FRL-*67g-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  role 


SUMMARY;  On  Febn.ary  4,  1992,  the 
ii.diana  Department  of  Environmental 
Management  (IDFM),  submittRd 
requested  revisions  to  the  Indiana  S'ate 
Implementation  Plan  (SIP)  for  Lead 
They  include:  Source-specific  lead 
em.ssion  limitations  and  operating 
provisions  for  ube  Refined  Metals  Inc. 
(Refined  Metals)  M:arion  County  lf?ad 
smelling  facility  in  the  portion  of 
Marion  County  de.ngnated 
nonattainment  for  lead,  a  facility  name 
change  from  General  Battery 
Corporation  to  Exlde  Corporation,  and 
several  editorial  changes  USEPA  has 
completed  its  evaluation  and  i^ 
pre. posir.g  to  f'jUy  approve  the  editorial 
changes,  to  give  a  limited  approval  of 
the  emission  lim.ltations  and  the  other 
requirements  applicable  to  the  Marion 
County  nonattainment  area,  and 
acknowledges  the  facility  name  c:hange 
At  the  sam^e  time,  USEPA  is  proposing 
to  disapprove  the  ,r.-q:iiri'mtMits 
applicable  to  the  i:onattair.:-npr.t  area 
because  of  certain  enforceolihty  and 
m.odeling  deficiencies  and  because  the 
State  failed  to  address  all  p.erlir.ent 
federal  requiremniits 

DATES:  Comments  on  this  revision 
request  and  on  the  proposed  USEPA 
action  mu.st  be  received  by  Augu.st  11, 
1993 

ADDRESSES:  Cop'*-'?  of  the  SIP  revision 
reque-;t  and  reiateii  tec  hiiica! 
i:":formiat:on  are  avi,ilable  for  inspection 
a;  the  follcwii.R  add. -ess:  ilt  is 
rC'Commende<i  tbi.it  you  telephone 
Rosanne  Lindsay  at  1312)  353-1151. 
before  visiting  the  Region  5  Office.) 
U.S.  Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division, 
77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

Written  comments  should  be  sent  to; 
}.  Elmer  Bortzer,  Chief,  Rogula'ion 
Developm.ent  Section,  Regulation 
Development  Branch  (5AR-18J),  US, 
Environmental  Protection  Agency, 
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Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  tNFORMATlON  CONTACT; 

Kosanne  Lind.say.  Regulation 
D«-'velopment  Branch,  Regulation 
LVvolopment  Section  (5.^R-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  lackscn  Poulevard, 
Chicago.  Illinois  unH04,  \:i:2i  353-1151. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  History 

In  a  Federal  Re^isJer  notice  published 

on  November  6.  1931,  USEPA 
announced  that  a  portion  of  Marion 

County,  Indiana  was  being  designated 
nonattainment  for  lead  under  section 
107(d)(5)  of  the  1990  CAA  based  on 
violations  of  the  lead  N.\AQS, 
monitored  in  1990,  m  the  vicinity  of  the 
Refined  MeteLs  facility  in  Marion 
Countv,  See,  eg,  56  F'R  56694  (codified 
at  40  CFR  81,315).  The  lead 
nonattainment  designation  for'nis  ar-a 
became  effeclive  on  Jajvjary  6,  1902  On 
Febmary  4,  1992.  IDELM  submitted  to  :he 
USEPA  a  site-specific  revision  req'uest 
to  the  Indiana  lead  SIP  to  address  tht-:se 
1590  NAAQS  Violations  This  revision 
request  amends  emission  limitations 
and  other  requirements  for  Refined 
Metals  as  specified  in  Title  326  lAC  I.t- 
1-2. V  Additional  revisions  to  Rule  15- 
1-2  include  a  facility  name  change  from 
General  Battery  Corporation  to  Lxide 
Corporation,  and  several  editorial 
ciianges. 

Section  191(a)  of  the  CAj^  requires 
that  States  containing  areas  designated 
nonattainment  for  lead  submit  a  SIP 
meeting  the  requirements  of  part  D.  title 
I  of  the  CA.\  within  18  months  of  the 
nonattainment  designation,  Section 
192(a)  further  provides  that  such  SIP 
must  provide  for  attainment  of  the  lead 
NAAQS  as  expeditiously  as  practicable 
but  no  later  than  5  years  from  the  date 
of  the  nonattainment  designation.  Thus, 
Indiana  must  submit  a  SIP  by  July  6, 
1993.  for  the  portion  of  Marion  County 
designated  nonattainment  meeting  the 
requirements  of  part  D,  title  I  of  the 
CAA.  Among  other  things  the 
requirements  include:  Implementation 
of  all  reasonably  available  control 
measures  (RACM),  including  reasonably 
available  control  technology  (R.^CT) 
demonstration  of  reasonable  further 
progress  (RFP);  a  comprehensive, 
accurate  and  current  inventory  of  el! 
sources  of  lead  in  the  nonattainment 


'  Sub.iaquenl  lo  I'SEPA'i  approval  of  luiiiarw  « 
!,e«id  nile  in  325  lAC  Article  1  5  IriJiana  rt»ccxlirit>>i 
this  rule  {and  iu  other  air  poliulion  coivtrcl  mie.f] 
under  title  326.  USEPA  hat  nol  taken  «f  tion  on  ;hi.i 
recodification  nor  on  subsequent  modifications  lo 
326  lAC  Anicie  15.  Action  on  this  recodification 
will  be  addressed  m  •  future  Fwiarai  Regwter. 


area;  a  new  source  review  (NSR) 
program  meeting  the  requirements  of 
section  173  of  the  CAA  (i  e.,  require 
permits  for  construction  and  operation 
permits  for  new  or  modified  major 
stationary  sources  of  lead  in  the 
nonattainment  area);  enforceable 
emission  limits,  timetables  and 
schedules  for  compliance;  the 
applicable  requirements  of  section 
110(a)(2);  and  provisions  for 
Implementation  of  specific  measures 
(contingency  measures)  upon  a 
determination  by  USEPA  that  the 
nonattainment  area  fails  to  make  RFP  or 
meet  the  NAAQS  by  the  applicable  date 
(see,  e.g.,  sections  172(c),  173  and  171 
of  the  CAA).  USEPA  provided  the  States 
with  guidance  SIP  requirements  for  lead 
nonattainment  areas  in  the  April  16, 
19Q2,  General  Preamble  for  the 
Implementation  of  title  I  of  the  CAA  of 
1990  (see.  e.g..  57  FR  13498;  see  also  57 
FR  18070,  April  28, 1992).  and  in  a  July 
Its.  1992,  draft  addendum  of 
supplemental  information  to  the 
General  Preamble  (see,  e.g.,  57  FR 
31477)  The  State's  February  4. 1992. 
sutimittal  is  available  for  inspection  at 
the  USEPA  Region  5  Office.' 

II   Identification  of  Kpvuw  (jiipria 

USEPA  has  evaluated  the  revisions  to 
Indiana's  lead  SIP  for  consistency  with 
the  requirements  of  sections  191fa)  and 
192(a)  of  the  CAA,  and  other  applicable 
federal  requirements  Adaitiouai 
guidance  dcxruments  containirig  USO^^ 
policy  mchide  Questions  and  A:  swers 
prepared  by  the  Offif^  of  Ait  Q  :,-.i:*v 
Planning  and  Standards  i'0.-\Qf',Si  horn 
Apnl-July  1QP2:  the  .Apr-,:  l*'    ].-i'>2. 
General  preanibif  ;see.  e  g  ,  'w  FK 
13498,  and  57  FR  18070).' and  the  July 
16,  1992,  draft  addend'.im  rf 
supplemental  inftirirui.i  :■  'othe 
General  Freamhle  '■^ee,  e.g.,  57  FR 
31477), 

III.  USEPA  Review  and  Findings 

A.  Review  of  Submittal  Applicable  to 

Portion  of  Manor,  Countv  Designated 

Nonattainment  for  lj'",ia 

This  revision  request  provides  for  a 
t!  *al  encios  ire  of  the  building  housing 
the  sources  considered  to  be  responsible 
for  the  monitared  violations  (i.e..  blast 
aiid  dust  furnaces).  In  addition,  a  new 
baghouse  ccntrol  system  and  stack,  as 
well  as  revised  emi.ssion  limits  for 
existing  Stat  ks,  and  several  operating 
provisions  are  intended  to  combine  and 
minimize  emissions  tc  prevent  any 


further  violations  of  the  NAAQS  at  the 
Refined  Metals  facility.  The  emission 
limit  for  the  new  baghouse  stack  (M-4) 
is  0.30  lbs  lead/hr.  Lead  emission  limits 
for  three  other  existing  baghouse  stacks, 
supported  by  modeling,  are  presented 
below: 

Existing  Baghouse  Stacks 


Bagtxxise  stack 

OUfimil 
ObAv) 

New 
(to/hr) 

M-1  

i*-3  

1.132 
.015 
.005 

0.91 
.15 
.15 

' ;  SEPA  A^\irt>\Ki  (he  ind.o'f.  i'«i  SIP  called  for 
in  responw  lo  th*  i.vsud,r.!*  -f  ihui!  \  AAQS  and 
subiecl  to  the  r«ji;:-«m«i;;s    f  'hfn  siactioD  110  of 
the  C^A  i!.«f:'  T)!ip  iA<   3;fi  ;  y-\  on  April  10,  1988 
(53  FR  128%/  and  iXtvUt  3   1^8(53  FR  38719)). 


In  addition  to  the  above,  326  lAC  15- 
1-2,  sections  2(1)(A)  to  2(1)(I)  contain 
the  following  provisions  to  reduce  the 
release  of  fugitive  emissions  containing 
lead  to  the  atmosphere:  (1)  The 
installation  and  operation  of  several 
hooding  systems  in  several  areas  of  the 
facility,  (2)  enclosure  of  the  screw 
conveyors  used  to  transport  lead  dust, 
(3)  a  3  percent  opacity  limit  for  all 
stacks  with  compliance  determined 
through  the  use  of  continuous  opacity 
monitor  (COM)  data,  and  (4)  stack 
testing  of  the  above  stacks.  Compliance 
dates  for  requirements  1  and  2  are  on  or 
before  June  1, 1987;  for  requirement  3, 
compliance  is  required  by  April  30. 
1992;  and  for  requirement  4,  compliance 
is  required  by  June  30, 1992. 

B.  Peview  of  SIP  Deficiencies 

USEPA  has  reviewed  Indian's  rule  for 
consistency  with  the  CAA,  USEPA 
regulations  and  policy,  and  has  found 
that  the  revised  rule  does  not  adequately 
address  certain  applicable  requirements 
necessary  for  full  approval.  Three  TSD's 
dated  March  18, 1992,  February  1, 1993, 
and  May  4, 1993,  provide  a  technical 
basis  for  this  action. 

Section  1 10(a)(2)(C)  of  the  CAA 
requires  that  the  SIP  contain  a  program 
for  the  enforcement  of  SIP  measures, 
and  for  the  regulation  of  the 
modification  and  construction  of 
stationary  sources.  USEPA  has  also 
reviewed  this  SIP  submittal  for 
enforceability.  A  technical  support 
document  (TSD),  dated  March  18, 1992, 
identifies  several  enforceability 
deficiencies  in  the  submitttal  that  mu.st 
be  addressed  to  fulfill  USEPA 
requirements.  The  deficiencies  are: 

Section  2(8)(1)(D) 

•  A  definition  for  "natural  draft 
opening"  is  not  incorporated  in  this 
section  of  the  State's  rule. 

•  A  method  to  measure  average  air 
velocity  through  natural  draft  openings 
is  not  incorporated  in  this  section  of  the 
State's  rule. 
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•  A  derinition  for  "building  opening" 
IS  not  incorporated  in  this  section  of  the 

3t!:ite''?  r'L:!8 

StK  ticn  2(a;il)(G) 

•  The  State's  rule  does  not  specify 

ct'i-t.f.cation  requirements  for 
continuous  opacity  monitors  (COMs). 

•  Thp  COM  operating  requirement 
specified  in  3^5  lAC  3-1.1  is  not 
ftidoraiiy  enfort;«citjlp  because  326  lAC 
3-1  1  is  not  part  of  the  SIP.  Although 
USETA  approved  the  incorporation  of 
3  25  [AC  3-1  1  into  the  Indiana  SIP  on 
0<:;'-iber5   l^i'^:,  :46  FR  44448),  the 
rectJ'Jifiwd  r\.ie  v«hi(ii  is  substantially 
revised,  has  be^^n  submitted  (but  not  yet 
approved)  as  a  bIP  revision. 

Stx  :ion  2{a)(li'I. 

•  Reference  mwihods  for  sf  ick  testing 
are  n  .it  provided  as  part  of  tl»  State's 
t'Ah  'USKPA  Rr^iarmci*  M^tnc-is  1 
throiii^h  5  should  \m  empiovad  1 

•  This  par«(jruph  of  the  State's  rule 
does  not  include  a  definition  for  "sub- 
d;v;=;nn  '  or  "(iivision". 

«  ThiS  parofiraph  of  the  State's  rale 
should  requre  operat.on  at  ^lU  capacity 
during  compliance  stacit  t»istini^. 

Section  nO(a)(2](K)  oftheC\.^ 
authonres  USFPA  to  req.u'.ro  mo<it'hn^ 
of  a  complete  and  current  inventorv  of 
ail  lead  sources  mcijdmi?  industrial 
(steck  ttmiss.jns)  and  open  dust  sources 
i'^i^!-ive  emissior.sj  (see  also  sections 
irn'V!  and  172(r;(3;j  USEPA's  review 
indu,dtes  that  fiugitive  emissions  were 
r.:j'  considered  in  the  modeling.  USEPA 
r^cc  ,;n!ze>s  Lhat  Refined  Metals  is 
controlling  Icsad  emissions  from  process 
(i.Tdustridi)  sc'^-'^s  by  way  of 
encios.res  and  rjperating  procedures. 
However,  Induna  s  requested  SEP 
revision  does  not  consider  open  dust 
sources  (i.e..  exposed  materials  that 
g'^r  'rate  fugitive  emissions  of  solid 
piriicles  by  the  force  of  wind  or 
machinery).  Potential  sources  or 
activities  include  dust  piles,  unpaved 
roads,  parking  lots,  the  open  transport. 
storage,  or  transfer  of  materials 
containing  lead,  and  heavy  construction 
activities.  Significant  airtx>me  lead 
emissions  could  come  from  roadways 
near  the  facility  and  wind  erosion  due 
to  lead  deposition  on  the  soil.  It  is 
suggested  that  a  silt  content  analysis  be 
dona  on  roadways  and  open  areas. 
Then,  using  USEPA  guidance,  emissions 
can  be  calculated  and  modeled. 

When  supplementary  modeling  is 
performed,  fugitive  emissions  must  be 
considered.  The  modeling  should 
include  an  explanation  and'or 
description  or  sources  that  were 
explicitly  modeled  and  how  their 


emission  rates  were  developed  In  the 
previous  modeling,  emission  limits  of 
casting  fugitive  emissions  were  not 
substantiated  by  calculations  showing 
the  derivation  of  the  numbers.  Final 
modeling  must  be  performed  according 
to  provisions  set  forth  in  USEPA's 
Guideline  on  Air  Quality  Models 
(Revised),  and  other  eppropndt'  I  ^lEPA 
guidance,  and  must  demon strtrH 
attainment  as  expeditiously  as 
practicable  (see  sections  192(a]  and 
172(c)(1)  of  the  CAA). 

Furthermore,  section  172(c)(1)  calls 
for  the  implementation  of  R.ACM  in  lead 
nonattainment  areas.  USEPA  has,  for 
example,  made  available  draft  guidance 
identifying  available  measures  for 
sources  of  fugitive  lead-bearing  dust  that 
represent  the  suggested  starting  point 
for  specifying  RACM  in  a  SIP  (see.  eg. 
57  PR  31477).  Where  these  measures  ara 
not  implemented,  a  justification 
showing  why  they  were  not 
"reasonably"  available  for  a  particular 
area  should  be  prepared.  There  are 
several  reasons  why  otherwise  available 
measures  may  not  be  "rea.sonably* 
available  for  a  particular  area  !d  ;  swe 
also  57  FR  13540-^4 

Previously,  areas  'lit  wery  no» 
attaining  the  lead  NAAQS  were  not 
designated  nonattainniMur  and  therefore 
were  not  required  to  have  a 
nonattainment  NSR  program  (see.  e  g  , 
57  FR  13550).  Rirther,  the  14Q0 
Amendments  to  the  CAA  made  changes 
to  the  NSR  program,  (see,  eg.,  57  FR 
13498  k  57  FR  18079,  app.  Dj.  Pursuant 
to  sections  191(a)  and  172(c)(5)  of  the 
CAA.  States  containing  areas  designated 
nonattainment  for  lead  must  submit  as 
part  of  the  applicable  SIP  for  such  area, 
provisions  requiring  permits  for  the 
construction  and  operation  of  new  or 
modified  major  stationary  sources 
anywhere  in  the  nonattainment  area  that 
meets  the  requirements  of  revised 
section  173  of  the  CAA.  Thus,  Indiana 
must  submit  such  a  program  by  July  6, 
1993,  for  the  portion  of  Marion  County 
designated  nonattainment  for  lead. 

USEPA  also  notes  that  the  fugitive 
lead  dust  control  plan,  submitted  for 
Refined  Metals  as  part  of  a  State- wide 
control  plan,  and  disapproved  on 
February  1, 1993*,  Is  still  required 
under  part  D,  title  I  of  the  CAA  which 
requires  compliance  witli  the  provisions 
of  section  110(a)(2)  (see.  e.g.,  section 
172(c)(7)).  The  State  of  Indiana  has 
notified  USEPA  of  its  intention  to 
submit  fugitive  lead  control  plans  for 
several  facilities  including  Refined 
Metals.  Pursuant  to  section  191(a)  of  the 


'  Pursuant  to  the  Indiana  SIP.  the  State  is  required 
to  submit  approvable  source-spectGc  fugitive  luad 
dujt  control  plans  as  revisions  to  the  SIP. 


Act.  the  State  of  Indiana  must  submit 
such  control  plans  for  Refined  Metals  to 

USEPA  by  July  6,  1993. 

IV  T  rojiof.cd  RuieTiaking  .\ction; 
Solicitation  of  Public  Co.nment 

USEPA  is  proposing  a  "Umited" 
approval  of  the  emission  limits  and 
other  provisions  of  the  submittal 
specifically  applicable  to  the  portion  of 
Marion  County  designated 
nonattainn-.ent  for  lead  because  not  all 
of  the  applicable  requirements  under 
sections  of  the  CAA  have  been  met  (see, 
e.g..  section  110(k)(3)).  Further,  this 
portion  of  the  submittal  is  not  composed 
of  separable  parts  which  meet  all 
applicable  CA.\  requirements. 

The  portions  of  the  submittal  that 
apply  to  the  lead  nonattainment  aroa  in 
Marion  County  do  not  meet  all  of  the 
roquiren^.ents  of  sections  191(a)  and 
192(a)  of  the  CAA  bf-cau.se.  ^mong  other 
things,  the  SIP  does  n(jt 

(1)  Provide  for  the  implementation  of 
RACM  (including  R.\CT)  for  sources  of 
lead  in  the  area  or  does  not  otherwise 
demonstrate  why  availalile  control 
measures  are  not  "reasoi.jbly"  available 
for  such  sources  {.see,  e.g.,  section 
172(c!(ll,  57  FR  13540-44    '7  FR  IP.n^fi 
and  57  FR  31477). 

(2)  Ccntam  a  nonattainment  NSR 
program  meeting  ail  of  the  requirements 
of  section  173  of  the  CAA  (see,  e.g., 
sections  ir2(cj{3)  and  173,  57  FR  13498 
and  57  FR  18070'i; 

(3)  Adequately  and  appropriately 
demonstrate  attainment  of  the  leacf 
N.\AQS  as  expeditiously  as  practicable 
but  no  later  than  January  fi,  1997  (see. 
e.g..  sections  192(a),  lld[aj(2)(Kj,  and  57 
FR  13550); 

(4)  Contain  a  com.prehensive,  accurate 
current  inventory  of  actual  emissions  in 
the  area  (see.  e  g  .  section  172(c)(3)  and 
57  FR  13550), 

(5)  Provide  for  reasonable  further 
progress  (see,  eg.,  sections  172(c)(2)  and 
171(1),  and  57  FR  31477);  and 

(6)  Contain  contingency  measures 
(see,  e.g.,  section  172(c)(9)  and  57  FR 
31477). 

Nevertheless,  the  portions  of  the 
submittal  applicable  to  the  portion  of 
Marion  County  designated 
nonattainment  for  lead  do  contain 
measures  and  other  provisions  that 
advance  the  NAAQS-relatad  air  quality 
protection  goals  of  the  CAA.  Therefore, 
USEPA  is  proposing  a  "limited" 
approval  of  the  Indiana  Title  326  lAC 
15-1--2  for  Refined  Metals'  emission 
limitations  and  related  requirements 
due  to  the  SIP  strengthening  which  will 
result  (see,  e.g.,  sections  110{k){3), 
301(a)  and  lOiajKl!  ofthrfC\A). 
USEPA  is  proposing  to  fully  approve  the 
editorial  changes  to  the  statewide 
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;  r:)j''05.i;ig  tc  aisapprove  LtiO'Se 
provisions  as  a  whole  for  failing  to  meet 
ail  of  the  rnquirements  of  sections  l^lfal 
and  192(a)  of  the  CAA  as  dted  abovb 
lUid  in  the  March  18. 1992,  February  1, 
and  May  4, 1993.  TSDs.  Id.  However. 
I'ScPA  does  not  intend  to  finalize  this 
"iimited"  approval  and  corresponding 
di.wpproval  until  after  July  6, 1993.  the 
duo  date  for  lead  nonattainment  area 
SIPs,  This  is  to  provide  the  State  with 
en  opportunity  to  submit  a  SIP  revision 
for  tne  Marion  County  lead     ^ 
nonattainment  area  that  meets  all  of  the 
applicable  requirements  of  sections 
191(a)  and  192(a). 

If  IJ5EPA  ultimately  disapproves  all 
or  part  of  the  SIP  submittal  for  the 
Marion  County  nonattainment  area,  the 
disapproval  would  constitute  a  final 
disapproval  for  purposes  of  section 
179(a)(2)  of  the  CAA.  As  provided  under 
section  179(a)  of  the  CAA.  the  State  of 
Indiana  would  then  have  up  to  18 
months  after  a  final  SIP  disapproval  to 
correct  :!  ^  d^-"  iencies  that  are  the 
subjiK^t  ;:  li.L  ..sapproval  before  the 
CAA  imposes  either  the  requirement  to 
provide  2  to  1  new  source  review  offsets 
or  the  highway  funding  sanction  (see 
also  section  llO(m)  of  the  CAA).  If  the 
State  has  not  corrected  its  deficiency 
w  ithin  6  months  thereafter,  USEPA 
must  impose  the  second  sanction.  Any 
sanction  USEPA  imposes  must  remain 
in  place  until  USEPA  determines  that 
the  State  has  come  into  compliance  (i.e., 
until  LSEFA  has  published  final 
rulemaking  approving  a  SIP  revision). 
Any  final  disapproval  would  also  trigger 
the  requirement  for  the  USEPA  to 
impose  a  Federal  Implementation  Plan 
as  provided  under  section  110(c)(1)  of 
the  (l'J\  v\  ithin  24  months  of  Lhe  final 
disapproval  if  the  deficiencies  have  not 
been  corrected  and  the  corrections 
approved  by  USEPA  by  that  time. 

Public  comment  is  sohcited  on  the 
State's  submittal  and  on  all  aspects  of 
USEPA's  proposed  rulemaking  action. 
Comments  received  by  the  date  listed 
above  will  be  considered  in  the 
development  of  USEPA's  final  rule. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989.  (54  FR  2214-2225). 
On  January  6,  1989.  the  Office  of 
Management  Budget  (OMB)  waived 
Tables  2  and  3  SEP  revisions  (54  FR 
2  222)  from  the  requirements  of  section 
1  ff  Executive  Order  12291  for  a  period 
of  2  vt'o.^s  C^EPA  has  submitted  a 


ri>n  H>st  '.i  (»  permanent  waiver  for  Table     m.jNc  coct  rJK>*.> 


2  tiuii  Tiib'-i'  3  '-;:?  rfivisiorif.  The  OMli 
ha;;  agrtfcl  ';,  :  ciitmue  the  \t'"]y--rHr\ 
waiver  un*;!  sj/,„Ji  t;:)!*^  as  i!  -..rs  .,  i. 
I'SEPA's  request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  504.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

USEPA's  disapproval  of  the  State 
submittal  imder  section  110  and 
subchapter  I,  part  D  of  the  CAA  would 
not  effect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State  enforceability  of  the 
rules.  Moreover.  USEPA's  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  federal  requirements. 

The  CAA  Amendments  of  1990  were 
enaded  on  November  15, 1990,  Pubhc 
Law  101-549, 104  stat  2399.  codified  at 
42  U.S.C.  7401-7671q.  Sections  191(a) 
and  192(a)  of  the  CAA  contain  new 
requirements  for  lead  nonattainment 
areas.  In  addition,  section  193  of  the 
CAA  provides  that  each  regulation, 
standard,  rule,  notice,  order  and 
guidsnce  promulgated  or  issued  by 
USi: PA  prior  to  the  Amendments' 
enactment  shall  remain  in  effect  (with 
certain  exceptions). 

List  of  Subjects  in  40  CFR  Fart  52 

Lead.  Reporting  and  recordkeeping 
requirements. 

Audiority:  42  U.S.C.  7401-7671q. 

Dated:  May  20. 1993. 
Jai'j-f  Mdson, 

A.  •::  .^  r  gionai  Administrator. 
[PR  Doa  93-16434  Filed  7-9-93;  845  am) 
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ACi£J%cr.  ^.iiicu  Slates  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
approve  a  redesignation  request  and 
maintenance  plan  for  Cuyahoga  County, 
Ohio  as  a  revision  to  Ohio's  State 
Implementation  Plan  (SIP)  for  carbon 
monoxide. 

The  revision  is  based  on  a  request 
fixjm  the  State  of  Ohio  to  redesignate 
this  area,  and  approve  its  maintenance 
plan,  and  on  the  supporting  data  the 
State  submitted.  Under  the  Clean  Air 
Act,  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  change. 

DATES:  Comments  on  this  requested 

redesignation,  SIP  revision,  and  on  the 

proposed  USEPA  action  must  be 

received  by  August  11, 1993. 

ADDRESSES:  Written  comments  should 

be  addressed  to: 

William  L  MacDowell.  Chief, 
Regulation  Development  Section.  Air 
Enforcement  Branch  (AE-17J).  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
lUinois  60604. 

United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
William  Jones,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Region  5,  Chicago,  Iliinois 
60604,(312)886-6058. 
SUPPt.EMENTARV  INFORMATION:  Under 
section  107(d)  of  the  pro-amended  Clean 
Air  Act  (CAA),  the  United  States 
Environmental  Protection  Agency 
(USEPA)  promulgated  the  carbon 
monoxide  (CO)  attainment  status  for 
each  area  of  every  State.  For  Ohio, 
Cuyahoga  County  was  designated 
nonattainment  for  CO,  see  43  FR  8962 
(March  3, 1978),  and  43  FR  45993 
(October  5, 1978).  On  November  15, 
1990,  the  Clean  Air  Act  Amendments 
(CAAA)  of  1990  were  enacted.  Pub.  L 
101-549,  104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  Pursuant  to  section 
107(d)(1)(C),  Cuyahoga  County  retained 
its  designation  of  nonattainment  for  CO 
by  operation  of  law,  see  56  FR  56694 
(November  6,  1991).  At  the  same  time 
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the  area  was  classified  as  a  moderate  CO 
nonattainment  area  based  on  a  design 
value  of  10,1  parts  per  million.  The 
Ohio  Environmental  Protection  Agency 
requested  that  the  area  be  redesignated 
to  attainment  in  a  letter  dated  October 
16,  1992,  and  received  by  USEPA  on 
October  21,  1992.  The  CO 
nonattainment  area  consists  of 
Cuyahoga  County.  The  State  of  Ohio  has 
met  all  of  the  CAAA  requirements  for 
redesignation  pursuant  to  section 
107(d)(3)(E). 

USEPA  has  provided  guidance  on 
processing  redesignation  requests  in  a 
September  4,  1992,  memorandum  from 
John  Calcagni,  Director,  Air  Q^iality 
Management  Division.  Subject 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment 
(Redesignation  Memorandum)  This 
guidance  memorandum  was  used  in  the 
evaluation  of  the  submittal.  The 
requirements  of  section  107(d)l3)(E)  are 
set  forth  in  the  following  sections. 

Section  107(d)(31(E)n).  The 
Administrator  detarmines  that  the  area 
has  attained  the  National  .^.Tibient  Air 
Quahty  Standard 

Consistent  with  the  requirements  of 
40  CFR  50  8,  the  most  recent  two  years 
of  carbon  mono.xjde  air  quality 
monitoring  data.  1991  and  19^2,  for 
Cuyahoga  County  show  that  the  County 
is  currently  meeting  this  requirement.  In 
addition,  modeling  data  submitted  by 
the  State  supports  the  monitoring  data 
by  showing  that  the  worst  traffic 
intersections  in  the  arwa  are  in 
attainment. 

Section  107(d)(ri(E)  in;  and  (v).  The 
Administrator  has  fuiiv  approved  the 
applicable  implementation  plan  for  the 
area  under  section  llO(ic)  and  the  State 
containing  such  at^a  has  met  all 
requirements  appli^^^able  to  the  area 
under  section  110  a.nd  part  D. 

USEPA  has  interpreted  suction 
107(d)(3)i;E)  (li)  and  (v)  to  mean  that  for 
purposes  of  redesignation  a  State  must 
have  a  fully  approved  SIP  that  meets  all 
of  the  requirements  of  section  110  and 
part  D  that  became  due  on  or  before  the 
date  of  submittal  of  a  complete 
redesignation  request. 

On  October  31,  1980  (45  FR  72122), 
USEPA  approved  a  CO  SIP  for  Cuyahoga 
County,  with  the  exception  of  the  I/M 
program  and  the  conditionally  approved 
Part  D  New  Source  Review  (NSR) 
program  (45  FR  72119)  The  Stito  has 
submitted  an  I/M  program  for  the 
Cleveland  area.  This  program  is 
currently  under  review  and  must  be 
approved  for  the  State  to  have  met  all 
of  the  applicable  section  110  and  part  D 
requirements.  The  amended  Clean  Air 
Act  established  new  submittal 
requirements  with  respect  to  I/M  and 


NSR  Therefore.  USEPA  must  review  the 
State's  submittal,  not  to  determine 
whether  the  State  met  the  pre-amended 
I/M  and  NSR  requirements,  but  whether 
the  State  has  acted  consistently  with 
resptjct  to  the  requirements  of  the 
amended  Act  Section  187(a)(4) 
establishes  the  1/M  requirements 
applicable  to  moderate  CO 
nonattainment  areas.  Section  187(a)(4) 
requires  the  State  to  have  submitted  an 
I/M  program  immediately  upon 
enactment  of  the  Clean  .Air  Act 
Amendments  of  1990,  USEPA  has 
interpreted  this  provision  to  not  require 
an  actual  submittal  to  USEPA  until 
November  15,  1992,  see  57  FR  52950 
(Nov.  5,  1992);  therefore,  November  15. 
1992.  is  the  date  on  which  the  L'M 
requirement  b0<.;ame  applicable. 
Although  Ohio  is  not  required  to  submit 
an  spprovable  L  M  program  in  order  for 
USEPA  to  determine  that  the  State  has 
met  the  applicable  rtK^uii-ements  of  part 
D.  the  State  must  have  an  approved  L' 
M  program  prior  to  redesignation 
because  it  has  relied  on  such  a  program 
to  demonstrate  maintenance  of  the 
NAAQS. 

With  respect  to  NSR,  the  applicable 
requirement  for  moderate  CO  areas  is 
section  172(c)(5).  Section  172.;b) 
establishes  a  date  no  later  than 
November  15, 1993.  for  submittal  of  the 
section  172(c)  requirements.  Since 
USEPA  has  not  established  an  earlier 
date  for  submittal,  the  KSR  requirement 
does  not  become  an  applicable 
requirement  until  November  15,  19^3 
Since  Ohio  submitted  the  redesignation 
request  for  Cuyahoga  County  prior  to 
November  15,  1993,  the  State  need  net 
submit  NSR  for  purposes  of  USEPA's 
review  of  its  redesignation  request 

The  amended  Act  also  specifies  new 
requirements — i.e.,  requirements  not 
established  under  the  pre-amended 
Act — for  CO  nonattainment  areas.  These 
include  an  oxygenated  fuels  program 
and  an  emissions  inventory  These 
requirements  were  due  on  November  15, 
1992.  Since  Ohio  submitted  tlie 
redesignation  request  prior  to  November 
15, 1992,  the  State  was  not  required  to 
submit  these  plan  elements  for  purposes 
of  redesignation.  However,  the  State  did 
submit  an  oxygenated  fuels  SIP  on 
November  3.  1992.  In  addition,  the  State 
was  required  to  submit  an  emissions 
inventory  as  part  of  its  maintenance 
plan;  USEPA  is  reviewing  that  submittal 
for  approval  in  conjunction  with  the 
maintenance  plan. 

Once  the  area  is  redesignated  to 
attainment,  the  Prevention  of  Significant 
Deterioration  (PSD)  program,  which  has 
been  delegated  to  Ohio,  will  become 
effeclive  im.mediately  The  PSD  program 
was  delegated  to  Ohio  at  Code  of 


Federal  Regulations  40  CFR  52.21(u).  on 
May  1,  1980,  and  amended  Novem.ber  7, 
1988. 

The  State  has  committed  to  follow 
USEPA's  conformity  regulation  upon 
issuance,  as  applicable  (proposed  on 
January  11,  1993,  58  FR  3768). 

Section  107(d)(3)(iii).  The 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductiortf. 

The  submittal  states  that  the 
reductions  are  due  to  the  Federal  Motor 
Vehicle  Control  Program  and  changing 
the  existing  1990  anti-tampering 
program  to  a  tailpipe  inspection 
program  coupled  with  a  tliree  point 
anti-tampering  check.  The  tailpipe 
inspection  program  was  implemented  in 
January  1991.  This  provided  a  43 
percent  reduction  in  CO  emissions  for 
mobile  sources  and  a  1 7  percent 
reduction  in  overall  CO  emissions  from 
1990  to  1992.  The  submittal  indicates 
that  in  1990,  mobile  source  emissions 
were  117  77  tons  per  day  and  total 
actual  CO  emissions  were  297.535  tons 
per  day  for  Cuyahoga  County  For  1992. 
the  actual  emissions  were  estimated  at 
67.17  tons  per  day  for  mobile  source 
emissions  and  246.982  tons  per  day  for 
total  CO  emissions.  Therefore,  USFPA 
believes  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions. 

Section  107(d)(3)(E)(iv).  The 
.administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175A. 

The  State  submission  addresses  the 
attainment  inventor}',  m.aintenance 
demonstration,  tracking  plans  progress, 
and  Uio  contingency  plan.  The  State  has 
included  a  1992  emissions  inventory  as 
the  attainment  inventory.  The  inventory 
satisfies  USEPA  guidance  for  an 
attainment  emissions  inventory  for  a 
redesignation  request.  The  1992  CO 
attainment  emissions  inventory  totals  in 
tons  per  day  are  98,55.  81.25.  and  67.17 
for  the  point,  area,  and  mobile  sources, 
respectively. 

For  the  contingency  plan,  the 
submittal  states  that  in  order  to  assure 
that  ambient  CO  levels  remain  below 
the  National  Ambient  Air  Quahty 
Standards  (NAAQS),  a  contingency  plan 
encompassing  a  seven-county 
oxygenated  fuels  program  as  outlined  in 
this  submittal  will  be  implemented  to 
correct  any  violation  of  the  CO  standard 
The  submittal  further  states  that  Ohio 


w'll  corj.riup  '0  ira^k  the  j>rogress  of 
•Ji.s  f'r3.ji!.>n  Hire  unn-r, :,--:->?. •■^n  by 
-wviuwir.^  both  '„;;e  tacicrs  us:r.l  m 
preparing  the  inputs  for  the  hot-spot 
modeiiiig  analyses  and  the  1992 
attainment  inventory.  This  review  will 
be  done  in  1996  and  every  three  years 
after. 

The  CO  concentrations  were 
computed  using  M0BILE4.1,  CALINE3, 
and  CAL3QHC  for  1992. 1993, 1994. 
1995, 1996, 1997.  2000,  and  2005.  The 
modeling  that  was  performed  used 
USEPA  recommended  guideline 
models.  The  results  of  the  modeling 
show  that  the  area  is  expected  to 
maintain  the  NAAQS  through  the  year 
2005. 

The  State  relied  on  an  I/M  program  as 
part  of  its  maintenance  demonstration. 
Therefore,  In  order  for  USEPA  to  fully 
approve  the  maintenance 
demonstration,  USEP  \  t     ♦  first 
approve  the  State's  L  M  ^   :  luttal. 
USEPA  anticipates  taking  action  on  this 
submittal  in  the  near  future.  Final  action 
on  the  maintenance  plan  and 
redesignation  request  will  not  be  taken 
until  such  time  as  USEPA  grants  final 
approval  to  the  State's  I/M  submittal. 

USEPA  believes  that  the  State 
submission  will  satisfy  the  requirements 
of  section  175 A,  provided  that  the  State 
submits  a  schedme  for  impl«menting 
the  contingency  plan,  USEPA  approves 
the  State's  I/M  plan  submittal,  and  the 
State  commits  to  maintain  an  acceptable 
CO  monitoring  network  in  the 
maintenance  area.  Therefore.  USEPA 
proposes  to  fully  approve  the 
maintenance  plan  as  meeting  the 
requirements  of  section  175A,  provided 
that  the  schedule  and  commitments  are 
received  by  the  end  of  the  comment 
period  and  USEPA  takes  final  action  on 
the  State's  I/M  submittal. 

Ohio  has  adequately  responded  to 
May  26, 1988  SIP  rail. 

the  State  has  adequately  responded 
to  the  SIP  call  under  Section 
110(a)(2)(H)  of  the  CAA.  which  was 
issued  by  USEPA  to  Ohio  on  May  26, 
1988,  concerning  the  Cleveland-Akron- 
Lorain  Consolidated  Metropolitan 
Statistical  Area  (CMSA)  consisting  of 
Portage.  Summit,  Cuyahoga,  Geauga. 
Lake.  MeJina,  and  Lorain  Counties, 
Ohio.  In  the  General  Preamble  at  57  PR 
13564-13565  (April,  16.  1992)  the 
requirements  for  satisfying  SIP  calls  are 
discussed.  The  requirements  for  SIP 
calls  were  divided  into  two  phases.  In 
order  for  CO  areas  to  meet  phase  I 
requiremants,  a  Post-1987  emission 
inventory  must  be  developed.  The  State 
sub.iiitted  a  Post-1987  inventory  on 
December  29,  1989,  and  March  1,  1990. 
Lncluded  in  Ohio's  redesignation 
request  is  a  revised  version  of  this 


emissions  inventory  for  f^^^u  F ;,:  ;  ? . >  ^.' 
n  the  area  had  to  mwit  the  applicable 
requirements  of  section  187  of  the  CAA. 
Since  the  applicable  requirements  of 
Part  D,  which  includes  Section  187,  are 
proposed  as  being  met,  provided  the  1/ 
M  program  is  approved,  phase  II  of  the 
SIP  call  is  also  proposed  as  being  met. 

Proposed  Rulemaking  Action 

It  is  proposed  that  if  the  I/M  program 
is  approved  as  a  part  of  the  CO  SIP,  the 
State  submits  a  schedule  for 
implementing  the  contingency  plan  and 
the  State  commits  to  maintain  an 
acceptable  CO  monitoring  network  In 
the  maintenance  area,  then  the 
redesignation  request  will  be  approved 
as  meeting  the  section  107(d)(3)(E) 
conditions  of  the  CAA  for  redesignation. 
It  is  also  proposed  that  the  State  has  met 
the  terms  of  the  May  26, 1988.  SIP  call 
for  the  Cleveland  area  when  Cuyahoga 
County  is  redesignated  to  attainment. 

Public  comment  is  solicited  on 
USEPA's  proposed  rulemaking  action. 
Comments  received  by  August  11. 1993 
will  be  considered  in  the  development 
of  USEPA's  final  rulemaking  action. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  n;ie  en  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an    • 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
I  Cftrtify  that  the  approval  of  the 
redesignation  request  will  not  affect  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fi-om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Environmental  protection. 
Incorporation  by  reference. 
Intergovernmental  relations. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C  7401-7671q. 


Dated:  April  30.  1993. 

''■'sM  ■<!,,»   '.      '..■:'.,;  '.r,»  '»s, 

Hegior.al  Adminisi,-ator. 

[PR  Doc  9.Vlfi4:il  Filed  7-9-fl3;  8:45  am] 
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47  CFR  Part  73 

[MM  DocM  Na  93-184.  RI»-8277] 

Radio  Broadcasting  Services;  Nortina, 
NC 

AGENCY:  Federal  Communications 

Commission. 

ACnoN:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Robert 
Carver  and  Frank  Vv^hite  d/b/a  Carver- 
White  Broadcasting  Company  seeking 
the  allotm.ent  of  C2iannel  232A  to 
Norlina,  North  Carolina,  as  the 
community's  first  local  FM  service. 
Channel  232A  can  be  allotted  to  Norlina 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
4.3  kilometers  (2.7  miles)  north,  at 
coordinates  North  Latitude  36-29-02 
and  West  Longitude  78-11-23,  to  avoid 
shortspacings  to  Stations  WRQR. 
Channel  232A,  Farmville,  North 
Carolina,  and  WQDR,  Channel  2340, 
Raleigh,  North  Carohna. 
DATES:  Comments  must  be  filed  on  or 
before  August  30,  1993,  and  reply 
comments  on  or  before  SeptemW  14, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Frank  White,  Carver-White 
Broadcasting  Company,  P.O.  Box  1487, 
Roanoke  Rapids.  North  Carolina  27870 
(Petitioner). 

FOR  FURTHER  INFOR.MATION  COffTACT. 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-134,  adopted  June  18, 1993.  released 
July  7,  1993. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239). 
1919  M  Street  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Semces, 
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Inc.,  (202)  857-3800,  2100  M  Street 
NW  .  suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexability  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  tiie  matter 
IS  no  longer  subject  to  Commission 
consideration  or  court  review,  ai!  ex 
parte  contacts  are  prohibited  in 
Commission  proceiidings,  such  as  this 
one,  which  involve  channel  aiiotiriHnts 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  rc^garding  pr.iper 
filing  procedures  for  comments,  see  47 
CFRl  415  and  1  420 

List  of  Subjects  in  47  Ci'R  Part  7  J 

P,adio  broadcasting. 
Federal  Ckircrn-::..  :«tions  Commission. 
.Michael  C  Roger 

Chief.  AUDcaticns  Brar.t.  r.  Policy  and  Rules 

Division.  Mass  M^'Jic  Bureau. 

\FR  Doc  93-lb41'  Fii -d  7-&-93;  8:45  am] 
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DEPAFrrMENT  OF  COMMERCE 

National  Oceanic  and  Atmospher  c 
Administration 


50  CFR  Part  659 


Shrimp  Rshery  off  the  Southern 
Atlantic  States 

AGENCY:  National  Mannt'  F,.-.heries 
Service  (N'MFS).  (NO.^.*.;,  Commerce. 
ACTiON:  Notice  of  availability  of  a  fishery 
management  plan  and  request  for 
comments. 


Sum»«ARY;  NNlfS  announces  that  the 

.South  Atiriii*;',  Fishery  .Management 
C-ounr:il  hds  sutiirntted  the  F'lsherv 
Vi-iniikit':!!'"/  ^' .-III  for  the  Shnmp 
F':s;ifr)'  >.,;f  '.nu  ooc.i;i  .'X'iantic  Region 
{FMPj  for  review  by  the  Secretary  of 
(iiifiiiTUT'.H   V'' ;r9tary).  The  FMP  is 


avaiiri^i.e  lor 


b!ic  review  and 

wi'.Hst'»d  from  the 


DATES.  Written  comments  must  be 
received  on  or  before  September  7 

ADDRESSES:  Comments  should  be 
mailed  to  the  Southeast  Regional  Office, 
NMFS.  9450  Koger  Boulevard.  St. 
Petersburg.  PL  33702, 

Copies  of  the  shrimp  FMP,  which 
contains  a  regulatory  impact  review  and 
a  final  environmental  impact  statement, 
may  be  obtained  from  the  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building,  Suite  306. 1 
Southpark  Circle,  Charleston,  SC 
29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  |.  Eldridsifl.  81.1-R93-3161. 
SUPPLEMENTAL/  iNrORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  (16 
U.S.C  1801  et  seq.)  requires  that  a 
council-prepared  fishery  management 
plan  to  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  the  FMP,  immediately  publish 
a  notice  that  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  public  comment  in 
determining  approvabihty  of  the  FMP 

The  FMP  proposes  that,  when  North 
Carolina,  South  Carolina,  Georgia,  or 


Florida  closes  the  fishery  for  brown, 
pink,  and  white  shrimp  in  its  waters 
following  severe  cold  weather  that 
results  in  an  80  percent  or  greater 
reduction  in  the  population  of  white 
shrimp,  such  state  may  request,  and 
NMFS  may  effect,  a  conrnarrent  closure 
of  the  fishery  for  brown,  pink,  and  white 
shnmp  in  the  exclusive  economic  zone 
fEEZ)  adiacert  to  closed  state  waters. 
Such  closures  would  not  preclude 
continued  hshing  for  royal  red  shrimp, 
rock  shnmp,  or  whiting  in  the  closed 
portion  of  the  FEZ. 

During  a  closure,  no  trawl. r,;  f'jr 
brown,  pink,  or  white  shrimp  would  be 
allowed  in  the  adiacent  EEZ  ar  d  r.  ■ 
shrimp  could  be  possessed  at'C-ird  =; 
fishing  vessel  m  the  adjacent  EI,7 
except  aboard  a  vessel  in  trans:'  w];h  all 
nets  having  a  net  size  less  tJ.m  4  :i.  ;hes 
(10.2  cm),  as  measured  betw^vn  •n^ 
centers  of  opposite  knots  when  pulled 
taut,  st-jwed  below  deck.  During  a 
closure  of  the  EEZ,  n  buffer  zone  could 
be  established  in  that  part  of  the  closed 
area  witlun  25  nautical  miles  of  the 
baseline  from,  which  the  territorial  sea  is 
measured  A  vessel  that  trawls  in  that 
buffer  zone  would  not  be  allowed  to  use 
or  have  aboard  a  trawl  net  with  a  m-^sh 
size  less  than  4  inches  (10.2  cm! 

Proposed  regulations  to  implement 
the  FMP  are  scheduled  for  publication 
within  15  days. 

Dated:  July  7.  1933. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conser^'ation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc  f3-16419  Filed  7-9-93   8  45  arr.) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
"j':^5s  delegations  of  authority,  filing  of 
f  eMions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
secton. 


DEPARTMENT  0?  AQD'CULTURE 

Forest  Se^'ice 

Beaverhead  Oii  a-'d  Gas  Leasr.g. 
Leaverhead  National  Fore;-!  a'^d  Parrs 
cf  Deerfodge  Netional  Peres!: 
Beaverhead,  Madisc^.  Gal.'at^n,  Si'ver 
Bow,  and  Deerfodge  Counties,  MT 

4GENCY:  Forest  Service,  USDA,  and 
^'•'  reau  of  Land  Management,  USD!. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Ser\'ice  and  the 
>•  .'  ,  1  of  Land  Management  will 
prepare  an  environmental  impact 
statement  (EIS)  for  oil  and  gas  leasing  on 
»he  Beaverhead  National  Forest.  The 
Forest  Service  and  the  BLM  will  be  joint 
lead  agencies  for  this  EIS  (40  CFR 
]  501.5).  The  EIS  will  be  designed  to 
satisfy  the  requirements  of  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  of  1987  and  implementing 
regulations  (36  CFR  228.102). 
DATES:  Initial  comments  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  no  later  than  September  15, 
1991. 

ADDRESSES:  Send  written  comments  to 

RrT.sid  C.  Pr;chard,  Forest  Supervisor. 
Beaverhead  Nat-rjnal  Forest,  420  Barrett 
Street,  Dillon,  MT  59725. 
FOR  P.P'HEB  INFORMATION  CONTACT: 

Fen  ^<.i  rs^iTi,  Er.v'.rci.m-'niiii  Analysis 
Team  Leader,  Beaverhead  National 
Forest,  as  above,  or  phone:  '406]  f  83- 
3967. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
S?.r\\ce  proposes  to  make  certain  lands 
within  the  Beaverhead  and  Deerlodge 
National  Forests  adniinist:at;vely 
available  for  on  and  gas  leasing,  subject 
to  constraints  given  in  the  1986 
Beaverhead  Naliona!  Forest  Land  and 
Re.-iource  Manag»^mer.t  Plan,  The  Forest 
Service  also  proposes  to  authorize  thf> 
BLM  to  o.*'fer  those  la.nds  for  lease, 
subject  to  specified  stipulations.  The 
BLM  proposes  to  offer  for  lease  the 


lands  authorized  by  the  Forest  Service, 
with  stipulations  attached  by  the  Forest 
Service. 

The  EIS  will  examine  the  effects  of 
the  proposal  and  alternatives.  The 
primary  purpose  of  this  analysis  is  to 
determine  which  lands  should  be 
available  for  leasing,  what  stipulations 
should  be  applied  to  any  leases,  and 
which  specific  lands  should  be  offered 
for  lease  at  this  time. 

Lands  affected  are  within  the 
boundaries  of  the  Beaverhead  National 
Forest  and  that  portion  of  the  Deerlodge 
National  Forest  which  is  administered 
by  the  Beaverhead  Forest.  These  lands 
are  roughly  within  75  air  miles  of 
Dillon,  Montana.  The  following  types  of 
land  will  be  considered  unavailable  for 
leasing  under  all  alternatives:  existing 
and  proposed  wilderness,  further 
planning  areas.  Wilderness  Study  Areas, 
and  stream  segments  eligible  for  "wild" 
status  under  the  Wild  and  Scenic  Rivers 
Act  of  1968. 

This  analysis  is  required  by  the 
Federal  Onshore  Oil  and  Gas  Leasing 
Reform  Act  of  1987  and  implementing 
regulations  promulgated  in  1990  (36 
CFR  228.102).  The  purpose  and  need  for 
the  proposal  include: 

1.  To  respond  to  interest  and  activity  by 
the  energy  industry  in  oil  and  gas 
exploration  and  development  in  and 
adjacent  to  the  Beaverhead  National 
Forest; 

2.  To  implement  forest  plan  goals, 
objectives,  standards,  and 
management  direction  for  oil  and  gas 
leasing; 

3.  To  implement  Congressional 
direction  for  oil  and  gas  leasing 
(Mineral  Leasing  Act  of  1920,  Mineral 
Leasing  Act  for  .Acquired  Lands  of 
1947,  Mining  and  Minerals  Policy  Act 
of  1970.  National  Materials  and 
Minerals  Policy,  Research  and 
Development  Act  of  1980); 

4.  To  ensure  orderly  development  and 
conservation  of  the  oil  and  gas 
resource  (Forest  Service  Policy  at 
FSM  2800  and  1990  RPA); 

5.  To  ensure  oil  and  gas  leasing  analysis 
and  decisionmaking  are  conducted 
according  regulations  for  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  of  1987  (36  CFR  228E). 

The  Forest  Supervisor  for  the 
Beaverhead  National  Forest  has  been 
p.ssig.ned  the  task  of  compiling  the  EIS. 
However,  the  responsible  officials  who 
wfli  m.-ike  the  decision  are:  David  F. 


Jolly,  Northern  Region  Regional 
Forester,  Federal  Building,  200  E. 
Broadway,  P.O.  Box  7669,  Missoula.  MT 
59807;  and  Robert  H.  Lawton,  State 
Director,  USDI-Bureau  of  Land 
Management,  Montana  State  Office,  222 
North  32nd  Street,  P.O.  Box  36800. 
Bilhngs,  MT  59107-6800. 

They  will  dedde  on  this  proposal 
after  considering  comments  and 
responses,  environmental  consequences 
discussed  in  the  Final  EIS,  and 
applicable  laws,  regulations,  and 
pohcies.  The  decision  and  reasons  for 
the  decision  will  be  documented  in  a 
Record  of  Decision. 

Potential  issues  that  have  been 
identified  to  date  are  the  effects  of  oil 
and  gas  activities  on: 

1.  Threatened  and  endangered  species. 

2.  Sensitive  fish,  wildUfe,  and  plant 
species. 

3.  Increased  vulnerability  to  big  game 
because  of  new  roads. 

4.  Public  safety. 

5.  Soil  stability. 

6.  Inventoried  roadless  areas. 

Public  participation  jvill  be  important 
to  the  analysis.  Part  of  the  goal  of  pubhc 
involvement  is  to  identify  additional 
issues  and  to  refine  the  general, 
tentative  issues  identified  above.  People 
may  visit  v«th  Forest  Service  officials  at 
any  time  during  the  analysis  and  prior 
to  the  decision.  No  former  scoping 
meetings  are  planned.  However,  two 
periods  are  specifically  designated  for 
comments  on  the  analysis:  (1)  During 
the  scoping  process  and  (2)  during  the 
draft  EIS  comment  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  &x)m  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  The 
United  States  Fish  and  Wildlife  Service 
will  be  consulted  concerning  effects  to 
threatened  and  endangered  species. 
Portions  of  the  project  area  have  been 
identified  as  bald  eagle  or  peregrine 
falcon  habitat.  A  scoping  document  will 
be  prepared  and  mailed  to  parties 
known  to  be  interested  in  the  proposed 
action  by  August  1, 1993.  The  agency 
invites  wTitten  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  identification  of  issues  and 
alternative  development. 

In  addition  to  the  proposed  action,  a 
range  of  alternatives  will  be  developed 
in  response  to  issues  identified  during 
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scoping  One  of  these  will  be  the  "no- 
act. on"  alternative,  in  which  no  leasing 
wo'^^ld  be  a-jthonzed  at  this  time.  The 
Forest  Ser^'ice  vniII  analyze  and 
document  Lhe  direct,  indirect,  and 
cum.^la*:v9  effects  of  all  alternatives 
They  will  develop  stipulations  to 
mitigate  effects  and  protect  other 
resources,  and  assess  the  effectiveness 
of  those  stipulations 

The  BLM  prepares  a  Reasonably 
Foreseeable  Development  (RFD) 
scenario  to  predict  the  scope  of 
potential  oil  and  gas  activity  The  RFD 
IS  based  on  known  geologic,  econom.c. 
and  technical  information  for  the  loral 
area.  This  RFD  is  used  to  analyze  the 
effects  of  the  proposed  artion  and 
alternatives 

The  Forest  Service  'a'-JI  continue  to 
involve  the  public  and  will  infcrra 
interested  and  affected  parties  as  to  how 
they  may  participate  and  conL'-ibLte  to 
the  final  deasicn.  Another  form.al 
opportunity  for  response  will  be 
provided  following  completion  of  a 
DEIS 

The  draft  EIS  sho aid  be  available  for 
review  in  March  1994  The  final  EIS  is 
schedule  for  completion  in  January 
1995. 

The  comment  period  on  the  draft  EIS 
will  be  43  days  from  the  date  the 
Environmental  Prcrtection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  \'uclear  Power  Corp.  v. 
SBDC.  435  US,  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
cfAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  fE.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  substantive 
comments  and  objections  are  made 
available  to  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  finJ 
environmental  impact  statement. 


I 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helphil  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  Lhe 
alternatives  formulated  and  discussed  m 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  July  2, 1993. 
Ronald  C  Prichard, 
Forest  Supervisor,  Beaverhead  National 
Forest. 
(PR  Doc  93-16386  Filed  7-9-93;  8:45  am] 
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Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  To 
Disclose  the  Environmental  Impacts  of 
Proposed  Actions  Within  the 
Northwest  Baranof  Project  Area; 
Tongass  National  Forest,  Chatham 
Area,  Sitka  Ranger  District.  Sitka,  AK 

agency:  Forest  Service.  USDA 
ACTION;  Notice,  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  disclose  the  environmental 
impacts  of  proposed  actions  within  the 
Northwest  Baranof  Project  Area.  The 
proposed  action  provides  for;  (1) 
Construction  of  approximately  80  miles 
of  road;  (2)  harvest  of  7,000  acres  of 
timber,  and  regeneration  of  new  stands 
of  trees.  This  level  of  development 
would  result  in  the  harvest  of 
approximately  140  million  board  feet  of 
sawlog  and  utility  timber  volume  to 
support  local  mills.  (3)  1,000  foot  uncut 
timber  buffers  along  Nakwasina  Passage, 
St.  John  Baptist  Bay,  and  the  north  side 
of  Fish  Bay  for  the  protection  of  wildlife 
and  subsistence  uses;  (4)  temporary  log 
transfer  facilities  in  Nakwasina  Passage 
and  Nakwasina  Sound  (VCU  301);  (5) 
permanent  log  transfer  facilities  in  St 
John  Baptist  Bay.  Fish  Bay,  and  Rodman 
Bay;  (6)  no  harvest  in  areas  which  are 
visible  from  the  Alaska  Marine  Highway 
route  between  Fish  Bay  and  Nakwasina 
Passage;  (7)  no  harvest' in  VCUs  290. 
299,  310,  312,  and  313;  (8)  no  harvest 
in  Rodman  Creek  drainage  or  on  the  east 
side  of  Rodman  Bay;  (9)  development  of 
a  recreation  trail  to  Fish  Bay  Hot 


Springs;  (10)  development  of  a  road 
connection  between  Nakwasina  Passage 
and  Rodman  Bay;  and  (11)  no  road 
connection  between  Rodman  Bay  and 
Appleton  Cove. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in.  or  affected  by.  the 
proposed  action. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
wTiting  by  August  31,  1993. 
ADDRESSES:  Send  vvTitten  comments  to 
Northwest  Baranof  Planning  Team. 
USDA  Forest  Service.  2U4  Siginaka 
Way,  Sitka,  Alaska  99835 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Anderson,  Interdi^^ciplmary 
Team  Leader,  Chatham  Area 
Supervisors  Office,  204  Siginaka  Way, 
Sitka,  AK  99385,  (907)  747-6671 
SUPPLEMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  1979  TLMP  EIS, 
including  the  1985-86  and  1990 
amendments.  The  TLMP  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards,  and  Management  Area 
direction)  to  achieve  the  desired  future 
condition  for  the  area  in  which  the 
project  is  proposed. 

The  Northwest  Baranof  Proiect  Area  is 
located  about  10  air  miles  north  of  Sitka, 
Alaska,  and  30  miles  east  of  ,'\ngoon, 
Ala.ska,  on  the  northwestern  part  of 
Baranof  Island  and  encompasses  Value 
Comparison  Units  (VCUs)  287.  288.  289. 
290. 291.  292, 299,  300, 301, 310. 312. 
and  313  as  designated  in  the  Tongass 
Land  Management  Plan  (TLMP).  These 
VCUs  are  located  within  Management 
Areas  C40  and  C41  as  described  in  the 
TLMP.  The  project  area  is  administered 
by  the  Sitka  Ranger  District  of  the 
Chatham  Area.  Tongass  National  Forest 
in  Sitka,  Alaska. 

The  purpose  and  need  for  the 
Northwest  Baranof  project  is  to  make 
timber  available  in  compliance  with  the 
Alaska  Pu'p  Corporation  Long-term 
Timber  Sale  Contract  Number  12-11- 
010-1545  (Forest  Service  1956).  A 
comparison  of  the  desired  future 
condition  for  the  project  area,  identified 
in  the  TLMP,  with  the  existing 
condition  shews  the  need  to  convert 
suitable  stands  of  old-growth  tim.ber  to 
managed  productive  stands  capable  of 
long-term  timber  volume  production. 
Approximately  90  to  120  million  board 
feet  of  sawlog  volume,  and  another  20 
to  30  million  board  feet  of  utility 
volume,  is  needed  from  the  project  area 
in  ona  or  more  timber  offerings  to 
contnbute  to  volume  requirements 
under  tha  contract.  This  is  enough 
timber  volume  to  maintain  operation  of 
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the  Sitka  and  Wrangell  mills  for  one 
year. 

Gary  A.  Morrison,  Forest  Supervisor, 
Chatham  Area,  will  be  the  Responsible 
Official  and  will  decide  whether  or  not 
to  authorize  timber  har/est  within  the 
Northwest  Baranof  Project  Area.  He  will 
decide:  (1)  If  the  design  of  the  timber 
sale  offerings  are  consistent  with 
meeting  resource  protection  standards 
and  guidelines  in  the  TLMP;  (2)  how 
much  timber  volume  to  make  available; 
(3)  the  location  and  design  of  the  arterial 
and  collector  road  system  needed  to 
develop  the  project  area;  (4)  the  location 
and  design  of  timber  harvest  units  and 
log  transfer  facilities;  (5)  mitigation  and 
monitoring  measures  for  sound  resource 
management;  and  (6)  whether  there  may 
be  a  significant  restriction  on 
subsistence  uses,  and  if  so,  other 
determinations  required  by  section  810 
of  the  Alaska  National  Interest  Lands 
Conservation  Act. 

Issues  are  expected  to  revolve  around: 
(1)  Management  of  wildlife  and  fish 
habitat;  (2)  subsistence  needs;  (3) 
location,  design  and  impacts  of 
transportation  systems  and  log  transfer 
facilities;  (4)  recreation  and  visual 
impacts  relative  to  the  marine  highways; 
(5)  the  economic  health  of  southeast 
Alaska;  and  (6)  possible  road 
connections  between  Sitka  and  Rodman 
Bay. 

to  proceed  with  the  timber  harvest  as 
proposed,  various  permits  must  be 
obteiined  from  other  agencies. 
Applications  for  these  permits  would 
take  place  after  the  Final  EIS  is  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  not  sooner  than  30 
days  following  publication  of  this 
decision  in  the  Juneau  Empire 
newspaper,  published  in  Juneau. 
Alaska.  Both  the  EPA  and  the  U.S.  Army 
Corps  of  Engineers  have  been  requested 
to  participate  as  cooperating  agencies  in 
prepara'ion  of  the  EIS,  The  agencies  and 
their  responsibilities  are  as  follows  V  S 
.\rmy  Corps  of  Engineers  has  the 
responsibihty  for  approval  of  discnarge 
of  dredged  or  fill  matenals  into  the 
v.-aters  of  the  United  States  (Section  404 
of  the  Clean  Water  Act),  and  approval  of 
construction  of  structures  or  work  in 
navigable  waters  of  the  United  State.s 
(Section  10  of  the  Rivers  and  Harbors 
Act  of  1899):  EPA  has  respor,sibihty  fcr 
tiie  National  pollutant  Discharge 
Elimination  System  review  (Section  4C2 
of  the  Clean  \Vater  Act).  Other  ageiicies 
which  will  participate  are  as  fclious: 
State  of  Alaska.  Department  of  Natural 
Resources  has  responsibility  for 
authorization  for  occapancy  and  use  of 
tidelands  and  submerged  lands;  State  cf 
Alaska,  Department  of  Environmental 
Conservation  has  responsibility  for  tiie 


Solid  W-.ste  Disposal  Permit  (Section 
4  0?   ■'  G^^D  Water  Act)  and  the 
It :: ,:  1  .^•>;  ■  f  Rf'asonable  Assurance 
(Section  404  of  Clean  Water  Act);  U.S. 
Coast  Guard  has  responsibility  for  Coast 
Guard  Bridge  Permits  (in  accordance 
with  the  General  Bridge  Act  of  1946) 
required  for  all  structures  constructed 
within  the  tidal  influence  zone. 

Preparation  of  the  EIS  wall  include  the 
following  steps;  (1)  Public  notification 
and  scoping  on  or  before  August  26, 
1993;  (2)  identification  of  issues  related 
to  the  proposed  action  (significant 
issues)  and  a  discussion  of  reasons  for 
not  considering  other  issues  (non- 
significant issues)  in  this  analysis;  (3) 
identification  of  issues  to  be  analyzed  in 
depth;  (4)  developm.ent  of  reasonable 
alternatives  to  the  proposed  action 
which  meet  the  stated  purpose  and  need 
for  the  proposed  action  and  address 
significant  issues;  and  (5)  Identification 
of  the  potential  environmental  effects  of 
the  alternatives. 

For  step  1,  a  scoping  brochure  will  be 
mailed  to  interested  persons  following 
pubUcation  of  this  Notice  in  the  Federal 
Register.  This  brochure  wll  briefly 
explain  the  timing  and  location  of  the 
proposed  project  and  will  request  a 
response.  It  will  also  contain  specific 
information  about  the  location  and 
timing  of  public  involvement  meetings. 
A  scoping  meeting  will  be  held  in  Sitka, 
Alaska  at  7  pm,  August  5, 1993,  at  the 
Centennial  Building.  A  second  scoping 
meeting  w  ill  be  held  at  7  pm  August  10 
in  the  City  Hall  at  Angoon.  Locations 
and  times  of  the  scoping  meetings  will 
also  be  announced  in  local  newspapers 
and  on  radio  station  public  service 
announcements  in  addition  to  the 
scoping  brochure. 

Step  4  will  consider  a  range  of 
alternatives  developed  to  address 
significant  issues.  One  of  these  will  be 
the  "No  Action"  alternative,  in  which 
there  is  no  harvest  or  road  building 
activity.  Other  alternatives  will  consider 
various  levels  and  locations  of  harvest 
and  regeneration  in  response  to  issues 
and  non-timber  objectives. 

Step  5  will  analyze  the  environmental 
effects  of  each  alternative.  The  direct, 
indirect,  and  cumulative  effects  of  each 
alternative  will  be  analyzed  and 
documented.  In  addition,  site  specific 
mitigation  measures  for  each  alternative 
wnl!  be  identified  and  their  effectiveness 
evaluated. 

In  addition  to    cmmenting  on  the 
proposed  action  ami  the  Draft  EIS  when 
It  is  released,  h^itrir  ^s  and  other 
interested  persons  (.>:  k"';'!ps  are  invited 
to  contact  willi  Fcr*^st  .bt-rvice  officials 
at  any  time  during  the  planning  process. 

The  Draft  EIS  is  expected  to  be  filed 
'Aiih  the  EPA  during  September  1994. 


The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the  EPA 

publi«b»^s  thf^  notice  of  availability  in 

the  Fpclcra!  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
re\'iewer's  position  and  contentions; 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
envirormental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  environmental  impact  statement 
may  be  waived  or  dismissed  by  the 
courts;  City  of  Angoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Qr.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  couit  rulings,  it  is 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quahty  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  40  CFR  1503.3,  in  addressing  these 
points. 

The  Final  EIS  is  expected  to  be 
released  May  1995.  The  Forest 
Supervisor  for  the  Chatham  Area  of  the 
Tongass  National  Forest  will,  as  the 
responsible  official  for  the  EIS,  make  a 
decision  regarding  this  proposal 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  EIS,  and 
appUcable  laws,  regulations,  and 
policies.  The  decisions  and  supporting 
reasons  will  be  documented  in  a  Record 
of  Decision. 


UMI 


Gary  A  Mom*on.  | 

Forest  ^upfrvisor 

!FR  D<K.  ^ 3-1  SIS'' Filed  7-9-e3;«.4S am) 

WLLMO  COOe  MIO-M-M 

Soil  Conservation  Service 

Indian  Creek  Watershed,  Pturras 
County,  CA 

AGENCY:  Suil  Cooservation  Service^ 
USDA  I 

ACTION:  Noticfl  of  a  rndinc  of  no 
significant  impact 

SUMMARY:  Piiisuaxit  to  stictiuQ  102(2)(c) 
of  the  National  Elnvironmental  Policy 
Art  of  1969  the  Council  on 
Environmental  Qualitv  Regulations  (40 
CFR  part  I'^OO),  and  the  Soil 
Conservation  Sen-ice  Regulations  (7 
CFR  650).  Lhe  Still  Conservation  Service. 
US,  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Indian  Creek  Watershed,  Plumas 
County.  California. 
FOfl  fURTHER  INFORMATJON  C0NT6CT: 
Pearlie  S.  Reed,  State  Cons*>rva  lonist, 
Soil  Conservation  Service.  2121-C 
Second  Street.  Davis,  CA  <^S(yl6, 
telephone  (916)  75  7-8200 
SUPPLEMENTARY  INfORMATiON:  The 
environmental  assessment  of  this 
federai!v  assisted  action  indicates  that 
the  protect  wi.l  ;K,t  !,«;., ■;»'i  s:^'nificant 
local,  rei^ionai.  or  r;au  jna.  impacts  on 
the  environment.  A.s  a  result  of  these 
findings.  Pearlie  S  Reed,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  proj©<:t  purposes  are  watershed 
protection  and  agricultural  water 
management  for  water  quality 
impruvemeL,!  Tne  planned  project 
includes  long-term  land  treatment 
contracts  with  individual  land  users  for 
a  grazing  management  program  along 
13  7  miles  of  the  creek,  and  structural 
:n   .-,  .-°s  for  stream  stabilization  and 
ru  juration  along  2.8  of  the  13.7  miles. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State  and  local  agencies  and 
interested  pa".  ■>  A  limited  number  of 
copies  of  the  FO.\.d;  '^'^  available  to  fill 
single  copy  racaeiis  d  uie  above 
address.  Basic  aat?.  developed  during 
the  anvironnieiital  assessment  are  on 
file  and  may  lw  rwvitwed  by  contacting 
Pearlie  S.  Read 

No  adminisLrauvd  action  on 
implementation  of  the  proposal  will  be 


taken  until  30  days  afiHr  the  date  of  tliis 
publication  in  the  Federal  Register 

(This  activity  is  listed  in  the  C^taiJR  of 
Federal  Domestic  Assistance  under  N;j 
10.904,  Watershed  Protection  and  flood 
Prevention,  and  is  subjact  to  the  pruv;.sior.s 
of  Executive  Order  12372.  wtiich  requi.Tfs 
intergovemmenlal  consultation  with  State 
and  local  officials] 

Dated  July  1,  1993. 
Pearlie  S.  Raed. 
State  Conservationist. 
[PR  Doc.  93-16388  Filed  7-»-§3;  8:45  am] 
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DEPABT?.^cNT  OF  COMMERCE 

Oft'  c  8  of  '.  '^ e  Sec  re  t  a ry 

Privacy  Act  o*  ''974   r^ew  System  of 
Recc,  is 

AGENCY:  Office  of  the  Secretary, 

Commerce. 

ACTION:  Notice;  request  for  comments 

SUMMARY:  This  notice  announces  the 
Department's  proposal  to  establish  a 
new  system  of  records  under  the  Prsvacy 
Act.  The  system  is  entitled. 
"COMMERCE/DEPT-22.  Small 
Purchase  Records."  This  notice  is 
submitted  in  accordance  with  the 
requirements  of  the  amended  Privacy 
Act.  5  U.S.C.  552a.  and  0MB  Circular 
A-130,  Appendix  I.  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals." 
EFFECTIVE  DATE:  The  establish  men!  of 
this  system  of  records  will  be  effnctive 
September  10, 1993.  unless  Commerce 
receives  comments  that  would  result  in 
a  contrary  determination. 
ADDRESS:  Please  address  comments  to: 
Daniel  ].  Rooney,  Chief.  Planning, 
Coordination  and  Management  Division 
Office  of  Management  Support,  room 
H6020,  U.S.  Department  of  Commerce 
Washington.  DC  20230.  Commenis 
received  at  this  same  address  will  be 
available  for  public  inspection  at  this 
same  address  from  9  a.m.  to  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  COWTACT: 
Daniel  J.  Rooney:  202-482-4115. 
SUPPLEMErfTARY  INFORMATION:  The 
Department  of  Commerce  is  establishing 
a  new  system  of  records  for  its  small 
purchasing/imprest  fund  activity.  This 
system  covers  personally  identifiable 
information  collected  by  the  Department 
of  Commen:e  offices  on  Bankcard 
holders  and  authorizing  Bankcard 
officials;  and  information  collected 
concerning  reimbursement  for  small 
purchases  as  well  as  other  payments 
that  are  made  through  the  imprest  fund 


As  instructed  m  0MB  Cia:ulc-.r  A-130 
Appendix  I,  the  Dr-ppj-tment's  Report 
has  oeen  filed  with  Cong-ess  and  the 
Office  of  Management  and  Pudijet. 

The  proposed  svstem.  "COMMERCE.' 
DEPl-22  Small  Purchase  Records," 
will  read  as  foilcws. 

Proposed  System  Notice 

COMM€RCE>'DEFT-22 

SYSTCU  NAME; 

Small  Purchase  Records 

SYSTEM  LOCATIONS: 

1   Records  on  cardholders  aiid 
authorizing  oficials:  the  Office  of  the 
Sac:elar}''s  computer  facilities  in 
Springfield.  Virginia  at  5285  Port  Royal 
Road.  Spring.neld.  Vi.rginia  22151.  2. 
Records  reflecting  information  on 
imiprest  funds  paid  to  individuals: 
Finance  Services  Division,  Office  of 
Administration,  National  Oceanic  and 
Atmospheric  Administration 
Gerrnantown,  Maryland  30876, 

CATEGORrES  Of  INOtVlDUALS  COVERED  BY  THE 

system: 

Commerce  employees  established  as 
Government  Cred;',  Card  (BankCard) 
hi  Idars  and  their  a-Jthurizing  officials; 
and  individuals  seeking  reim.bursement 
through  the  Department's  imprest  funds. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Nam.e.  social  security  numh<?r,  official 
duty  station,  background  information 
and  authorities  given  to  BankCard 
holders  and  authorizing  officials,  and 
claim  for  rcmribursem.ent  forms  filed  by 
imprest  fund  claimants;  receipts  for 
sm.all  purchases,  and  receipts  and/or 
other  documentation  for  nominal 
expanses  incurred  for  ground 
transportation 

AJTHORmrS  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  use.  3321  and  40  U.S.C.  486(c). 

ro'jtike  uses  of  records  haihlxthcs  in  the 

sys^^lm,  including  Categories  of  users  ano 

THE  PwC:=OS£S  OF  SuCri  ^ScS' 

Records  and  data  may  be  disclosed,  as 
necessary,  (1)  to  Members  of  Congress 
who  respond  to  inquiries  for  individual 
constituents  that  are  record  subjects;  (2) 
to  representatives  of  the  General 
Services  Administration  or  to  the 
National  Archives  and  Records 
Administration  who  conduct  records 
management  inspections  under  the 
authority  of  44  U  S.C  2304  and  2906; 
(3)  to  a  non-govemmeat  company 
providing  credit  card  consulting  or 
contracting  services  to  the  Government. 

Also,  records  and  data  may  be 
(iisclosed,  as  necessary,  (l)  in 
responding  to  a  request  for  d;sco\  ery  or 
for  the  appearance  of  a  wiLne.ss, 


provided  that  what  is  disclosed  pertain^ 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding;  and  (2)  to  respond  to  a 
Federal  agency's  request  made  regarding 
the  hiring  or  retention  of  an  employee, 
provided  that  the  information  disclosed 
is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter.  If  material  in  this  system 
indicates  a  violation  of  civil,  criminal, 
or  regulatory  law  whether  arising  by 
general  statute,  by  regulation,  or  order 
issued  pursuant  thereto,  then  the 
relevant  records  may  be  disclosed  to  the 
appropriate  Federal,  state,  local  or 
foreign  agency  charged  with 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order,  issued  pursuant 
thereto. 

PCktiL-'i  AND  PRACTICES  POP  yO<^MQ,. 
SE-RlEV!r,G,  ACCESSING,  HETAJNlNQ,  AMD 
::;  ;  ■-'OS.^Q  Of  PECOftOS  IN  A  SYSTEM: 

S~C^.  AGE . 

System  records  will  be  stored  on 
paper,  computer  printouts,  magnetic 
tape,  word  processor  diskettes, 
microform  media  or  other  electronic 
media. 

■^F-niEVABILrTY: 

Reuords  are  retrieved  by  employee 
name,  social  security  number  or  account 
number. 


Paper  records  and  backup  diskettes 
are  located  in  locked  metal  file  cabinets; 
data  on  personal  computer  is  password 
protected.  Other  machine  readable 
records  are  stored  on  magnetic  tape  in 
a  safe  accessible  only  to  security 
personnel;  captured  social  security 
numbers  will  be  invisible  and  will  be 
maintained  and  sealed  in  a  record 
system  maintained  solely  in  the 
Springfield  office. 

-  ETENTION  AND  DISPOSAi: 

Records  will  be  retained  and  disposed 
of  at  the  time  specified  in  the  National 
Archives  and  Records  Administration 
General  Records  Schedules  7  and  20. 
Records  on  electronic  media  will  be 
erased,  and  records  on  paper,  microform 
or  microfiche  will  be  destroyed  through 
shredding  or  burning. 

Records  that  must  be  retained  longer 
than  the  specified  retention  period  (eg., 
records  kept  under  court  order,  etc.) 
shall  be  maintained  until  appropriate 
releases  are  issued.  At  that  time,  such 
records  will  be  disposed  of  in  the 
method  described  above. 


^■■-Trv  ti'.ti,  ,",-,■; 3  I.'  :  a::)ress: 

1.  For  Charge  Card  Management 
Information  System:  Director,  Office  of 
Financial  Policies  and  Procedures. 
Office  of  Financial  Management,  room 
H6818,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

2.  For  Imprest  Management 
Information  System:  Chief,  Finance 
Services  Division,  Office  of 
Administration,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  202.^0 

NCTtfiCATiO.S  PROCEDURES: 

Information  may  be  obtained  from  the 
System  Manager(s).  Requester  should 
provide  his  or  her  name  pursuant  to  the 
inquir>'  provisions  of  the  Department's 
rules  which  appeal  in  15  CFR  part  4b. 

RECOoos  Accrs;  ^pocio.  =lS: 

Requests  rrom  inaivmuals  should  be 
sent  to  the  address  stated  in  the 
notification  section  above. 

Cf'.-ES-^^iG  »f;:-C  PROCEDURES: 

The  Uepartments  rules  for  access,  for 
contesting  contents,  and  appealing  the 
initial  determination  appear  in  15  CFR 
part  4b.  Use  above  address. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  commercial 
entities  involved,  contractors,  and  those 
authorized  by  the  individual  to  furnish 
information. 

Dated:  July  2. 1993. 
Gloria  Gutierras, 

Acting  Chief  Financial  Officer  and  Assistant 

Secretary  for  Administration. 

[FR  Doc.  93-16471  Filed  7-9-93;  8:45  am) 
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AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
gr  £--  .r  QATE:  July  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Pamela  Ward,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC.  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
1174,  respectively. 


Scope  of  Order 

This  order  covers  professional  electric 
cutting  tools  (PECTs).  The  tools  may  be 
assembled  or  unassembled  and  corded 
or  cordless. 

•  The  term  "electric"  encompasses 
electromechanical  devices,  including 
tools  with  electronic  variable  speed 
features. 

•  The  term  "assembled"  includes 
unfinished  or  incomplete  articles, 
which  have  the  essential  characteristics 
of  the  finished  or  complete  tool. 

•  The  term  "unassembled"  means 
components,  which  when  taken  as  a 
whole,  can  be  converted  into  the 
finished  or  unfinished  or  incomplete 
tool  through  simple  assembly 
operations,  (e.g.,  kits). 

PECTs  have  blades  or  other  cutting 
devices  used  for  cutting  wood,  metal, 
and  other  materials.  PECTs  include 
chop  saws,  circular  saws,  jig  saws, 
reciprocating  saws,  miter  saws,  portable 
band  saws,  cut-off  machines,  shears, 
nibblers,  planers,  routers,  joiners, 
jointers,  metal  cutting  saws,  and  similar 
cutting  tools. 

The  products  subject  to  this  order 
include  all  hand-held  PECTs  and  certain 
bench-top.  hand-operated  PECTs 

•  Hana-operatea  tools  are  designed  so 
that  only  the  functional  or  moving  part 
is  held  and  moved  by  hand  while  in 
use.  the  whole  being  designed  to  rest  on 
a  table  top,  bench,  or  other  surface. 

•  Bencn-top  tools  are  small  stationary 
tools  that  can  be  mounted  or  placed  on 

a  table  or  bench.  They  are  generally 
distinguishable  from  other  stationary 
tools  by  size  and  ease  of  movement. 

The  scope  of  the  PECT  order  includes 
only  the  following  bench-top.  hand- 
operated  tools:  Cut-off  saws;  PVC  saws; 
chop  saws;  cut-off  machines,  currently 
classifiable  under  subheading  8461  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS);  all  types  of 
miter  saws,  including  slide  compound 
miter  saws  and  compound  miter  saws, 
currently  classifiable  under  subheading 
R465  of  the  HTSUS;  and  portable  band 
iaws  with  detachable  bases,  also 
currently  classifiable  under  subheading 
8465  of  the  HTSUS. 

This  order  does  not  include: 

•  professional  sanding/grinding  tools; 

•  professional  electric  drilling/ 
fastening  tools; 

•  lawn  and  garden  tools; 

•  heat  guns; 

•  paint  and  wallpajier  strippers;  and 

•  chain  saws,  currently  classifiable 
under  subheading  8508  of  the  HTSUS. 

Parts  or  components  of  PECTs  when 
they  are  imported  as  kits,  or  as 
accessories  imported  together  with 
covered  tools,  are  included  within  the 
scope  of  this  order. 
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"Corded"  and  "cordless"  PECTs  are 
included  within  the  scope  of  this  order. 
"Corded"  PECTs,  which  are  driven  by 
electric  current  passed  through  a  power 
cord,  are,  for  purposes  of  this  order. 
defined  as  power  tools  which  have  at 
least  five  of  the  following  seven 
characteristics: 

(1)  The  predominate  use  of  ball, 
needle,  or  roller  bearings  [i.e.,  a  majority 
or  greater  number  of  the  bearings  in  the 
tool  are  ball,  needle,  or  roller  bearings); 

(2)  Helical,  spiral  bevel,  or  worm 
gearing; 

(3)  Rubber  {or  some  equivalent 
material  which  meets  UL's 
specifications  S  or  SJ)  jacketed  power 
supply  cord  with  a  length  of  8  feet  or 
more; 

(4)  Power  supply  cord  with  a  separate 
cord  protector; 

(5)  txtemally  accessible  motor 
brushes; 

(6)  The  predominate  use  of  heat 
treated  transmission  parts  [i.e.,  a 
majority  or  greater  number  of  the 
transmission  parts  in  the  tool  are  heat 
treated),  and 

(7]  The  presence  of  more  than  one  coil 
per  slot  armature.  If  only  six  of  the 
above  seven  characteristics  are 
applicable  to  a  particular  "corded"  tool, 
then  that  tool  must  have  at  least  four  of 
the  six  characteristics  to  be  considered 
a  "corded"  PECT. 

"Cordless"  PECTs,  for  the  purposes  of 
th;s  ori»>r,  consist  of  those  cordless 
e  -ctrif  power  tools  having  a  voltage 
greater  'han  7.2  volts  and  a  battery 
rfr.hartc  ume  of  one  hour  or  less. 

PECTs  are  currently  classifiable  under 
the  following  subheadings  of  the 
HTSUS:  8508.20.00.20.  8508.20.00.70. 
8508.20.00.90,  8461.50.00.20. 
8465.91.00.35,  8508.80.00.55, 
8508.80.00.65  and  8508.80.00.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Amendment  of  Final  Determination 

In  ac(  ordance  with  section  735(a)  of 
the  Tar.ff  Act  of  1930,  as  amended  (19 
U  S  C  1673di5j)  (the  Act),  on  May  26. 
1993,  the  Department  of  Commerce  (the 
Department)  published  its  final 
determination  that  PECTs  from  Japan 
were  being  sold  at  less  than  fair  value 
(58  FR  30144).  After  publication  of  our 
final  determination,  we  informed 
petitioner  (Black  &  Decker  (U.S.)  Inc.) 
and  respondent  (Makita  Corporation, 
Makita  U.S.A..  Inc..  and  Makita 
Corporation  of  America)  (collectively 
MaKita)  that  a  hardware/software 
problem  wi'ii  the  mainframe  computer 
prevented  js  from  including  in  the 
PECT  final  margin  computer  program 


appropriate  instructions  which  would 
yield  a  unique  foreign  market  value  for 
each  U.S.  product.  We  considered  this 
a  ministerial  error  within  the  meaning 
of  19  CFR  353.28(d).  We  informed  both 
parties  that  we  would  correct  this  error 
and  amend  the  final  determination 
accordingly. 

On  June  15. 1993,  we  corrected  the 
PECT  program  and  released  the  revised 
program  to  petitioner  and  respondent 
On  June  17. 1993.  we  conducted  a 
disclosure  conference  for  the  program 
changes  with  respondent.  There  were  no 
clerical  error  allegations  of  the  corrected 
PECT  program.  Accordingly,  pursuant 
to  section  735(e)  of  the  Act,  we  are 
correcting  the  ministerial  error  in  the 
final  determination  of  sales  at  less  than 
fair  value.  The  final  estimated  margin 
changes  from  54.43  percent  published 
in  the  final  determination  of  PECTs  for 
Makita  to  54.52  percent.  The    .^il 
Others"  rate  also  changes  from  the  54  4  3 
percent  published  in  the  final 
determination  to  54.52  percent. 

On  July  2. 1993,  in  accordance  with 
section  735(d)  of  the  Act,  the  ' 
International  Trade  Commission  (ITC) 
notified  the  Department  that  such 
imports  materially  injure  a  U.S. 
industry.  Regarding  the  companion 
investigation  of  professional  electric 
sanding/grinding  tools  (PESGTs).  the 
ITC  notified  the  Department  that  such 
imports  do  not  materially  injure  a  U.S. 
industry. 

In  addition,  on  June  9. 1993,  Makita 
alleged  that  the  Department  made  a 
clerical  error  by  including  two  finishing 
Sanders,  U.S.  models  BO4510  and 
BO4530.  in  the  scope  of  the  companion 
PESGTs.  Because  the  ITC  determination 
was  negative  in  the  PESGT's 
investigation,  this  issue  is  moot. 

Antidumping  Duty  Order 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  Customs 
officers  to  assess,  upon  further  advice  by 
the  Department  pursuant  to  section 
736(a)(1)  of  the  Act,  antidumping  dutie.s 
equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  PECTs  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  imliquidated  entries  of  PECTs  from 
Japan  entered,  or  withdravvn  from 
warehouse,  for  consumption  on  or  after 
January  4. 1993,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register  (58  FR  81).  On  or  after  the  date 
of  pubhcation  of  this  notice  in  the 
Federal  Register,  US.  Customs  officers 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 


estimated  duties,  the  following  cash 
deposits  for  the  subject  merchandise: 


Manufac*-jrer  p'cc!'„ce'  exporter 


Makita  Corporation,  Va-^-ta  USA, 
Inc  and  Makita  Corporation  of 
America 

AJl  others  


Margin 
percent- 
age 


54.52 
54.52 


Regarding  the  PESGTs  investigation, 
m  accordance  with  section  735(c)(2)  of 
the  Act,  because  of  the  negative  final 
determination  by  the  ITC,  the 
Department  will  direct  the  Customs 
Service  to  terminate  suspension  of 
liquidation  and  release  any  bond  or 
other  security  and  refund  ajiy  cash 
deposit  required  under  section  733(d)(2) 
nf  the  Art  of  all  entries  of  PESGTs, 

This  notice  constitutes  the 
antidumping  duty  order  and  amended 
final  determination  with  respect  to 
PECTs  from  Japan,  pursuant  to  section 
736(a)  of  the  .A,ct.  Interested  parties  may 
contact  the  Central  Records  Unit,  room 
B-099  ci'  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  pubUshed  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated  June  30, 1993. 
Barbara  R  Stafford, 
Acting  Assistant  Secretary  for  Import 
Adwinistration. 
fFR  Doc.  93-16465  Filed  7-&-93;  8:45  am) 
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Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Welded  Stainless  Steel  Pioe  From 
Malaysia 

AGENCY:  Lmporl  Administration, 
International  Trade  Ad.ministration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  12,  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawm  Thompson,  OffiCO  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Com.merce,  14th  Street  and  Constitution 
Avpnue,  NW.,  Washington,  DC  20230,  at 
(2021482-1776. 

POSTPONEMENT:  On  July  1,  1993,  we 
received  a  letter  from  petitioners  in  this 
investigction  requesting  that  the 
Department  postpone  the  preliminary 
detennination  in  accordance  with 
section  733(c)(1)(A)  of  the  Tanff  Act  of 
1930  (the  Act),  as  amended  (19  US  C. 


Da'ed:  Jul 
Barbara  R.! 
Acting  Assis 
Adwinistrat 
(FR  Doc.  93- 
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1673b(c)(l)(A)).  We  find  no  compelling 
reasons  to  deny  the  request  and  are, 
accordingly,  postponing  the  date  of  the 
preliminarv  determination  xintil  August 
30,  1993. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Da'^d:  k)lv6,  1993. 
Barbara  R.  Stafford, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-16466  Filed  07-09r-93;  8:45  am) 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review. 

SUMMARY:  The  Office  of  Exp^r  Tradiig 
Company  Affairs  (OETCAj. 
International  Trade  Administration. 
Department  of  Commerce,  has  received 
an  application  for  an  amendment  to  an 
Export  Trade  Certific.3te  of  Review.  This 
notice  summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
'heCertificatP  '^h"r:'d  he  a-i-'vJed, 
FOR  FURTHER  INFCPMATtON  CONTACT: 
Jude  Kearney.  Act  :  e  !>>"  t   :  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202/482-5131.  This  is  not  a  toll-fi-ee 
number, 
SUPPLEMENTARY  iNFORMATlON;  Title  HI  of 

the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review. 

A  Certificate  of  Re\iew  protects  the 
holder  and  the  members  identified  in 
the  Certificate  fi-om  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and  • 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Pequf'st  l.iv  Fuhhi-  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  the  Certificate  should  be 
amended.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 


DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  tmder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  apphcation  as  "Export  Trade 
Certificate  of  Review,  application 
number  92-A  0009." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  92- 
00009,  which  was  issued  on  October  6, 
1992  (57  FR  46843,  October  13,  1992). 

SiimiTiani'  of  liie  Application 

Applicant:  Northern  Textile  Export 
Trading  Company,  Inc.,  D/B/A  Textile 
Trading  Company  of  America 
("NTETC").  230  Congress  Street. 
Third  Floor,  Boston,  Massachusetts 
02110.  Contact:  Karl  Spilhaus, 
President.  Telephone:  (617)  542-8220. 

Application  No.:  92-A0O09. 

Date  Deemed  Submitted:  July  6, 1993. 

Request  for  Amended  Conduct:  NTETC 
seeks  to  amend  its  Certificate  to  add 
Hanora  Spinning,  Inc.  of  Woonsocket, 
RI  (Controlling  Entity:  The  First 
Republic  Corporation  of  America, 
New  York,  NY)  and  Dyecraftsmen, 
Inc.  of  Taunton,  MA  as  "Members" 
within  the  meaning  of  §  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)), 

Dated:  July  6, 1993. . 
Jude  Kearney, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 
[FR  Doc.  93-16469  Filed  7-9-93;  8:45  ami 
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A ar  m:  v  international  Trade 
Adraimstration.  Commerce. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces 
availabiUty  of  funds  for  the  Special 
American  Business  Internship  Training 
Program  (S/\BIT).  for  training  business 
executives  and  scientists  (also  referred 
to  as  "interns")  from  the  Independent 
States  of  the  former  Soviet  Union 
(Independent  States).  TTie  Department  of 
Commerce.  International  Trade 
Administration  (ITA)  established  the 
SAB  IT  program  in  September  1990  to 
assist  the  former  Soviet  Union's 
transition  to  a  market  economy.  Since 
that  time,  SABIT  has  been  matching 
business  executives  and  scientists  from 
the  Independent  States  with  U.S.  firms 
which  sponsor  them  for  short-term 
management  training  programs. 

Under  this  program,  quahfied  U.S. 
firms  will  receive  funds  through  a 


cooperative  agreement  with  ITA  to  help 
defray  the  cost  of  hosting  interns.  ITA 
will  interview  and  recommend  eligible 
interns  to  participate  in  SABIT.  Interns 
may  be  from  any  of  the  following 
Independent  States:  Armenia.  Belarus. 
Georgia,  Kazakhstan,  Kyrgyzstan, 
Moldova,  Russia.  Tazikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan. 
The  U.S.  firms  will  be  expected  to 
provide  the  interns  with  a  hands-on. 
non-academic,  executive  training 
program  designed  to  maximize  their 
exposure  to  management  operations.  At 
the  end  of  the  training  program,  interns 
return  to  the  NIS. 

DATES:  The  closing  date  for  application 
is  November  9,  1993, 
ADD^iEseES:  Request  for  Applications: 
'-    ;:  j^  rUtive  Application  kits  will  be 
available  from  ITA  starting  on  the  day 
this  notice  is  pubUshed.  To  obtain  a 
copy  of  the  Application  Kit  please 
telephone  (202)  482-0073,  or  telefax 
(202)  482-2443  (these  are  not  toll  free 
numbers)  or  send  a  written  request  with 
two  self-addressed  mailing  labels  to 
Cynthia  M.  Anthony,  Director.  Special 
American  Business  Internship  Training 
Program,  room  3413  HCHB.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC,  20230.  Only  one  copy  of  the 
Apphcation  Kit  will  be  provided  to  each 
organization  requesting  it.  but  it  may  be 
reproduced  by  the  requester.  An  original 
and  two  copies  of  the  apphcation 
(Standard  Form  424  (Rev.  4-88)  and 
supplemental  material)  are  to  be 
received  at  the  address  designated  in  the 
Application  Kit  no  later  than  3  p.m..  120 
days  firom  publication  of  this  notice. 
Applications  will  be  considered  on  a 
"rolling"  basis  as  they  are  received, 
subject  to  the  availabiUty  of  funds.  All 
awards  are  expected  to  be  made  prior  to 
October  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Special  American  Business  Internship 
Training  Program.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  phone— (202)  432-0073, 
facsimile— (202)  482-2443.  These  are 
not  toll  free  numbers. 
SUPPLEMENTARY  INFORMATION:  SABIT 

exposes  business  managers  and 
scientists  from  the  Independent  States 
to  a  completely  new  way  of  thinking  in 
which  demand,  consumer  satisfaction, 
and  profits  drive  production.  Senior- 
level  interns  visiting  the  U.S.  for 
internship  programs  with  pubhc  or 
private  sector  companies  will  be 
exposed  to  an  environment  which  will 
provide  them  vdth  practical  knowledge 
for  transforming  their  countries' 
enterprises  and  economies  to  the  free 
market.  The  program  provides  first- 
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hand,  eye-opentng  experience  to 
managers  and  scientists  which  cannot 
be  duplicated  by  American  managers 
travelling  to  their  territories. 

Managers:  The  expanded  SABIT 
program  assists  economic  restructuring 
of  the  Independent  States  by  providing 
business  managers  with  exposure  to 
American  ways  of  innovation  and 
management  through  three  to  six  month 
management  internships  in  U.S.  firms. 
ITA  reserves  the  right  to  allow  an  intern 
to  stay  for  a  shorter  period  if  the  U.S. 
company  agrees  ana  the  intern 
demonstrates  a  need  for  a  shorter 
internship  based  on  his  or  her 
management  responsibilities. 
Sponsoring  U.S.  firms  will  benefit  by 
establishing  relationships  with  key 
managers  in  similar  industries  who  are 
uniquely  positioned  to  assist  their  U.S. 
sponsors  do  business  in  the 
Independent  States. 

Scientists:  The  goals  of  the  SABIT 
program  for  scientists  are  to  provide 
opportunities  for  gifted  scientists  to 
apply  their  skills  to  peaceful  research 
and  development  in  areas  such  as 
defense  conversion,  pharmaceutical  and 
other  medical  research,  energy,  and 
environment,  and  expose  them  to  the 
role  of  scientific  research  in  a  market 
economy  where  applicability  of  the 
research  relates  to  the  success  of  the 
firm.  Sponsoring  firms  in  the  U.S. 
scientific  community  also  will  benefit 
from  the  exchange  of  information  and 
ideas,  and  different  approaches  to  new 
technologies.  As  with  the  managers, 
internships  are  for  three  to  six  months; 
however,  ITA  reserves  the  right  to  allow 
an  intern  to  stay  for  a  shorter  period  if 
the  U.S.  company  agrees  and  the  intern 
demonstrates  a  need  for  a  shorter 
internship  based  on  his  or  her 
management  responsibilities. 

Funding  Availability:  Pursuant  to 
section  531  of  the  Foreign  Assistance 
Act  of  1961,  as  amended,  (the  "Act") 
and  section  632(b)  of  the  Act,  funding 
for  the  program  will  be  provided  by  tie 
Agency  for  International  Development 
(A.I.D.).  ITA  will  award  financial 
assistance  and  administer  the  program 
pursuant  to  the  authority  contained  in 
section  635(b)  of  the  Act.  The  maximum 
amount  of  financial  assistance  available 
for  the  program  is  $1,700,000. 

Funding  Instrument  and  Project 
Duration:  Federal  assistance  will  be 
i  warded  pursuant  to  a  cooperative 
agreement  between  ITA  and  the 
recipient  firm.  With  funds  provided  by 
-AID.,  ITA  will  reimburse  companies 
for  the  roundtrip  air  travel  of  each 
intern  from  Moscow  (or  other  cities  in 
the  MS  as  approved  in  advance  by  ITA) 
to  the  US.  internship  site,  upon 
submission  to  ITA  of  the  travel  invoice. 


ITA  will  reimburse  companies  a  stipend 
of  $30  per  day  per  intern  for  up  to  six 
months.  Disbursement  of  funds  for 
reimbursement  of  the  stipend  will  be 
made  upon  certification  by  the 
companies  that  the  internship  program 
has  been  completed,  and  submission  of 
a  report  on  the  training  program.  Each 
award  will  have  a  cap  of  $7,500  per 
intern  for  total  cost  of  airline  travel  and 
stipend.  There  are  no  specific  matching 
requirements  for  the  awards.  Host  firms, 
however,  are  expected  to  bear  the  costs 
beyond  those  covered  by  the  award, 
including  housing,  insurance,  any  food 
and  incidentals  costs  beyond  $30  per 
day,  and  any  training-related  travel 
within  the  U.S.  Host  firms  provide 
training  for  the  interns.  Federal  funding 
will  be  provided  for  this  program  for  not 
more  than  eighteen  months  from  the 
date  of  this  Notice.  U.S.  firms  wishing 
to  utilize  SABIT  in  order  to  be  matched 
with  an  intern  without  applying  for 
financial  assistance  may  do  so.  Such 
firms  will  be  responsible  for  all  costs, 
including  travel  expenses,  related  to 
sponsoring  the  intern. 

Eligibility:  Eligible  applicants  for 
SABIT  will  be  any  for  profit  or  non- 
profit U.S.  corporation,  association, 
organization  or  other  public  or  private 
entity.  Each  application  will  receive  an 
independent,  objective  review  by  one  or 
more  three-member  review  panels 
qualified  to  evaluate  the  applications 
submitted  under  the  program. 
Applications  will  be  evaluated  on  a 
competitive,  "rolling"  basis  as  they  are 
received  in  accordance  with  the 
selection  criteria  set  forth  below.  ITA 
reserves  the  right  to  reject  any 
application;  to  limit  the  number  of 
interns  per  applicant;  and  to  consider 
other  than  competitive  procedures  to 
distribute  assistance  under  this  program 
if  appropriate  and  in  accordance  with 
law. 

Evaluation  Criteria:  Consideration  for 
financial  assistance  will  be  given  to 
those  SABIT  proposals  which: 

1.  Demonstrate  a  commitment  to  the 
intent  and  goals  of  the  program  to 
provide  an  appropriate  management 
training  experience  to  the  intem(s),  i.e., 
"on-the-job,"  practical,  non-academic 
training; 

2.  Are  proposed  by  applicants  with 
the  financial  capacity  to  successfully 
undertake  the  intended  activities  of 
hosting  an  intem(s)  and  by  applicants 
that  state  in  their  applications  that  they 
will  provide  medical  insurance  for  the 
interns  during  their  internships; 

3.  Respond  to  the  priority  business 
needs  of  managers  in  the  Independent 
States,  as  determined  by  ITA.  Host  firms 
must  be  soUdly  committed  to  interns' 


return  to  their  own  countries  upon 
completion  of  the  internships. 

In  addition,  priority  consideration 
will  be  given  to  the  following: 

4.  Applications  that  present  a  realistic 
work  plan  describing  the  program  to  be 
provided  to  the  S.ABIT  intem(s). 

5.  U.S.  corT!par.i»^s  in  the  following 
fields:  Energy,  environment,  including 
environmental  clean-up;  agribusiness 
(including  food  processing  and 
distribution,  and  agricultural  equipment 
and  machinery);  medical  equipment, 
supplies,  pharmaceuticals,  and  health 
care  management;  defense  conversion; 
financial  services  (including  banking 
and  accounting);  transportation; 
telecommunications;  housing,  and 
product  standards  and  quality  control. 

6  Applicants  open  to  sponsoring 
interns  from  a  variety  of  NIS  countries; 

7.  Applicants  which  provide  U.S. 
geographic  diversity; 

8.  Applicants  which  provide  industry 
diversity;  and 

9.  Applicants  which  provide  diversity 
in  terms  of  size. 

Evaluation  criteria  1-3  will  be 
weighted  equally.  Priority  consideration 
factors  4-9  will  also  be  weighted 
equally.  Evaluation  criteria  will  take 
precedence  ever  the  priority 
consideration  factors. 

Notifications:  All  applicants  are 
advised  of  the  following: 

1.  Applicants  that  have  an 
outstanding  accuunt  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  the  debt 
has  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

2.  Applicants  are  sub)ect  to 
Government-wide  Debarment  and 
Suspension  (Non-procurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

3.  A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds. 

4.  Awards  under  this  program  shall  be 
subject  to  all  Federal  laws  and  Federal 
and  Depanmental  regulations,  policies 
and  procedures  applicable  to  financial 
assistance  awards.  Participating 
companies  will  be  required  to  comply 
with  ell  relevant  US  tax  and  export 
regijlat:ons. 

5.  This  program  is  not  subject  to 
Executive  Order  12372, 
"Intergovemm.ental  Review  of  Federal 
Programs." 

6.  The  Grants  Officer  is  the  only 
individual  who  may  legally  commit  the 
Government  to  the  expenditure  of 


public  funds.  No  costs  chargeable  to  the 
proposed  cooperative  agreement  may  be 
mcurred  before  receipt  of  either  a  fully 
executed  cooperative  agreement  or  a 
specific,  written  authorization  from  the 
Grants  Officer. 

7.  Past  performance:  Unsatisfactory 
performance  by  an  applicant  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

8.  No  obligation  for  future  funding:  If 
an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC. 

9.  Primary  Applicant  Certifications: 
AH  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  ResponsibiUty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

10.  Nonprocurement  Debarment  and 
Suspension:  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

11.  Drug-Free  Workplace:  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 

F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

12.  Anti-Lobbying:  Persons  (as 
defined  at  15  CFR  part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  use.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  tiie  certification  form  prescribed 
above  applies  to  applications/bids  for 
tyrants,  cooperative  agreements,  and 
rontracts  for  more  than  $100,000,  and 
loans  ^nd  loan  guarantees  for  more  than 
S150.000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

13  Anti-Lobbying  Disclosures,  Any 
applicant  that  has  paid  or  will  pay  for 
!?bbying  in  connection  with  this  award 
u?;ng  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

14  Lower  Tier  Certifications: 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontractors,  or  other  lower  tier 
covered  tran.sartions  at  any  tier  under 
the  award  to  submit,  if  applicable,  a 


completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibihty  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 
Cynthia  M.  Anthony, 
Director,  Special  American  Business 
Internship  Training  Program. 
[PR  Doc.  93-16468  Filed  7-»-93;  8:45  am] 
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^ai.crai  Institute  of  Standards  and 

Computer  System  Security  and  Privacy 

Adv'sory  Board;  Meeting 

AGENCY;  Ndt;uaal  Institute  of  Standards 
and  Technology.  DOC. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Thursday,  July  29, 
1993,  and  Friday,  July  30, 1993,  from  9 
a.m.  to  5  p.m.  The  Advisory  Board  was 
established  by  the  Computer  Security 
Act  of  1987  (Pub.  L  100-235)  to  advise 
the  Secretary  of  Commerce  and  the 
Director  of  NIST  on  security  and  privacy 
issues  pertaining  to  Federal  computer 
systems.  All  sessions  will  be  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on  July 
:>'  i:.d  30,  1993,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  National  Institute  of  Standards  and 
Technology,  1-270  and  Quince  Orchard 
Road,  Gaithersburg,  MD  20899  in  the 
Green  Auditorium,  Administration 
Building. 
AGENDA: 

— Ueicome  and  Update 

— Views  of  Law  Enforcement 
Community  on  Cryptography 

— Multi-National  Corporation 
Perspectives  on  Key  Escrowing 
Technology  (Potential  Users) 

— Public  Participation 

— Board  Discussion 

— Pending  Business 

—Close 

PUBLIC  PARTICIPATION:  The  Board  agenda 
wui  include  a  period  of  time,  not  to 
exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 


public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  System 
Security  and  Privacy  Advisory  Board, 
Computer  Systems  Laboratory.  Building 
225,  room  B154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  written 
material  could  bo  submitted  for 
distribution  to  the  Board  by  July  23, 
1993.  Approximately  250  seats  will  be 
available  for  the  public  and  media. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  Lynn  McNulty,  Associate  Director 
for  Computer  Security.  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology.  Building 
225,  room  B154.  Gaithersburg.  MD 
20899,  telephone:  (301)  975-3240. 

Dated:  July  6,  1993. 
Arati  Prabhakar, 

Director. 

!FR  Doc.  93-16357  Filed  7-9-93;  8:45  am) 
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[Docket  No.  930518-3118;  I.D.  0419g3A] 

Projec  s  T    Provide  Information  on  the 

A^tR'';:'!::  ^'^r.'-e  Eccsystem 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  availabiUty  of 
financial  assistance. 

SUMVAQv;  Subject  to  the  availability  of 
h.;.u:j.  NMFS  issues  this  notice 
describing  funding  for  directed 
scientific  research  conducted  under  the 
Antarctic  Marine  Living  Resources 
Convention  Act  of  1984  (Act).  As 
directed  by  the  Act,  the  Antarctic 
Marine  Living  Resources  (AMLR) 
program  was  created  to  provide 
information  needed  to  advise  the  U.S. 
delegation  to  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR),  part  of  the 
Antarctic  treaty  system.  t)ne  of  the 
principal  tenets  of  the  Convention  is 
that  the  harvest  of  Antarctic  marine 
living  resources  shall  be  managed  with 
the  goal  of  preserving  species  diversity 
and  stability  of  the  entire  Antarctic 
marine  ecosystem.  NMFS  issues  ttiis 
notice  describing  the  conditions  under 
which  applications  will  be  accepted  and 
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how  NNiFS  will  detern^ine  which  ' 
explications  will  be  funded. 
DATES:  Applications  for  funding  under 
'h:s  orogram  must  be  received  by  4:30 
P  S.t  on  July  16. 1993.  Applications 
received  after  that  time  will  not  be 
considered  for  funding.  No  facsimile 
applications  will  be  accepted. 

Successful  applicants  generally  will 
be  selected  by  September  1, 1993. 
ADDRESSES:  Applications  will  be 
inspected  at  the  NMFS  Southwest 
Fisheries  Science  Center's  La  Jolla 
Laboratory.  Send  applications  to:  Dr. 
Roger  P.  Hewitt,  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  8604  La  Jolla  Shores 
Drive.  La  Jolla,  CA  92037. 

Written  inquiries  of  an  administrative 
nature  should  be  sent  to:  Grants 
Management  Division,  Attn:  Jean  West. 
Chief,  Grants  Operations  Branch, 
NOAA,  SSMC2,  OA321, 1325  East-West 


UMI 


pr:r^.  \!D  20910. 

FOR  FUPTHEF.  INFOHMATICN  CONTACT: 

Telephonic  mqmries  of  an 
administrative  nature  should  be 
directed  to  Jean  West,  301-712-0926. 

Telephonic  inquiries  of  a 
programmatic  nature  should  be  directed 
to  Dr.  Roger  P.  Hevdtt,  619-546-7007. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Act  (Titie  in  of  Pub.  L  98-623. 
16  U.S.C.  2431  et  seq.)  provides  the 
legislative  authority  necessary  to 
implement,  with  respect  to  the  United 
States,  the  Convention  (CCAMLR).  The 
Act  provides  for  Federal  agency 
cooperation  in  carrying  out  the  policies 
and  objectives  of  the  Convention  or  to 
implement  any  decision  of  CCAMLR.  It 
further  provides  that  the  Secretary  of 
Commerce,  in  conjimction  with  the 
Director  of  the  National  Science 
Foundation,  the  Secretary  of  State,  and 
the  heads  of  other  appropriate  Federal 
agencies,  shall  design  and  conduct  a 
program  of  directed  scientific  research 
pursuant  to  a  plan  entered  in 
accordance  with  the  Act.  The  plan  is  to 
describe  priority  directed  research  and 
identify  needs  to  be  fulfilled  by  the 
United  Slates.  The  research  to  be  funded 
is  in  support  of  the  U.S.  AMLR  Program, 
which  provides  information  needed  to 
formulate  U.S.  policy  on  the 
conservation  aikl  international 
management  of  resources  Uving  in  the 
oceans  surrounding  Antarctica. 

The  AMLR  program  monitors  finfish 
and  krill  fisheries,  projects  sustainable 
yields  where  possible,  and  formulates 
management  advice  and  options.  In 
addition,  the  program  conducts  field 
research  designed  to  describe  the 
functional  relationships  between  krill, 


their  predators,  and  key  environmental 
variables.  Three  cooperative  agreements 
will  be  awarded  to  conduct  research  on 
the  Antarctic  marine  ecosystem  in  a 
15.000  square  mile  {38,850  km^)  area 
around  Elephant  Island,  South  Shetland 
Islands,  Antarctica.  This  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  under  program 
number  11.446. 

Research  Methods 

The  research  to  be  funded  will  be 
accomplished  during  a  research  cruise, 
consisting  of  two  30-day  legs,  and  will 
be  conducted  in  the  vicinity  of  Elephant 
Island,  Antarctica,  during  the  months  of 
January,  February,  and  the  first  half  of 
March,  1994.  A  large-area  survey  grid  of 
approximately  90  stations  and  covering 
the  area  around  Elephant,  Qarence,  and 
the  eastern  end  of  King  George  Islands 
will  be  occupied  once  during  each  leg. 
A  small-area  survey  grid  of 
approximately  25  stations  covering  the 
shelf/slope  break  area  north  of  Elephant 
Island  will  also  be  occupied  at  least 
once  during  each  leg.  In  addition, 
directed  sampUng,  fine-scale  sampling, 
and  other  specialized  studies  will  be 
conducted.  Additional  research  details 
will  be  provided  to  principal 
investigators  prior  to  the  cruise. 

Sampling  gear  and  supplies  may  be 
loaded  aboard  the  NOAA  Ship 
SURVEYOR  in  Seattle  in  mid- 
November,  1993,  and  during  a  port  call 
in  San  Diego  in  early  December,  1993. 
The  scientific  party  will  fly  to  Punta 
Arenas,  Chile,  to  meet  the  ship  in  early 
January,  1994.  Proposals  should  include 
the  cost  of  travel  to  and  &t)m  Punta 
Arenas,  Chile.  Airline  tickets  bought 
with  cooperative  agreement  funds  must 
be  fully  refundable  and  reservations 
alterable  due  to  last  minute  changes  in 
ship  scheduling.  There  will  be  a  mid- 
cruise  port  call  in  Punta  Arenas  in  early 
February,  1994,  and  a  final  Punta 
Arenas  port  call  in  mid-March,  1994. 

Depending  on  funding  availability,  a 
pre-cruise  meeting  for  principal 
investigators  may  be  held  in  Seattle  in 
early  November,  1993.  Also,  a  past- 
cruise  data  workshop  for  principal 
investigators  may  be  held  in  Seattle  at 
the  end  of  May,  1994.  The  Government 
will  provide  travel  reimbursement  for 
these  meetings  if  they  should  occur;  the 
cost  of  travel  for  these  meetings  should 
not  be  included  in  proposals. 

A  report  of  accomplishments  and 
tentative  conclusions  will  be  due  from 
each  principal  investigator  by  April  1, 
1994.  Final  reports,  including  copies  of 
all  data  sets  on  magnetic  media,  will  be 
due  by  July  1.  1994.  It  is  expected  that 
results  will  be  pubUshed  in  peer- 
reviewed  journals.  Proposals  should 


include  provisions  for  the  preparation  of 
collaborative  manuscripts,  publishing 
costs,  end  presentation  of  significant 
results  at  scientific  meetings. 

It  is  highly  desirable  that  the  principal 
investigators  participate  on  at  least  one 
of  the  cruise  legs.  Minimum 
requirements  for  each  of  the  three 
research  disciplines  are  listed  in  this 
notice  (see  Funding  Priorities). 
Applicants  are  encouraged  to  propose 
research  elements  to  be  conducted  in 
addition  to  the  minimum  requirements, 
but  they  must  understand  that  funding 
will  not  be  increased  for  these 
additional  elements. 

II.  Funding  Priorities 

A.  Physical  Oceanography 

The  objectives  for  this  component  are 
to: 

(1)  Describe  the  hydrography  of  the 
upper  ocean  waters  in  the  vicinity  of 
Elephant  Island  throughout  the  1994 
austral  sun^.mer; 

(2)  Describe  the  physical  setting  in 
relation  to  the  observed  vertical  and 
horizontal  distribution  of  phytoplankton 
and  zooplankton;  and 

(3)  Provide  a  continuous  record  of  sea 
surface  and  atmospheric  conditions 
annotated  by  date,  time,  and  ship's 
position. 

Minimum  observations  should 
include:  (1)  Salinity,  temperature,  and 
oxygen  profiles  at  each  station;  and  (2) 
continuous  measurements  of  air 
temperature,  wind  speed  and  direction, 
relative  humidity,  barometric  pressure, 
sea  surface  temperature,  and  sea  surface 
salinity. 

The  Government  will  supply  a 
Seabird  thermosalinograph,  a  General 
Oceanics  rosette  with  lO-Hter  Niskin 
bottles,  a  GuideUne  salinoraeter,  a 
Magnavox  GPS  receiver,  and  a  Seabird 
SBE-9  CTD  (to  be  used  as  a  backup 
imit).  All  other  equipment,  supplies, 
and  necessary  personnel  must  be 
provided  by  the  recipient. 

B.  Phytoplankton  and  Primary 
Productivity 

The  objectives  for  this  component  are 
to: 

(1)  Determine  available  food  sources 
for  zooplankton,  including  particulate 
organic  carbon,  phytoplankton  organic 
ca.-bon,  cell-size  distribution,  and 
dominant  species  composition; 

(2]  Determine  rates  of  primary 
production  and  associated  levels  of 
incident  radiation  and  light  attenuation; 

(3)  Describe  the  seasonal  change  of 
phytoplankton  growrth  of  grazing, 
vertical  mixing,  nutrient  depletion,  and 
settling  on  the  distribution  of 
phytoplankton  biomass. 
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Minimum  observations  should 
include. 

(1)  Profiles  of  chlorophy!!-a  ar.d 
inorganic  nutrient  content  from  discreet 
bottle  samples  and  solar  irradiance, 
beam  attenuation  and  fluorescence  from 
continuous  measurements  at  each 
station; 

(2)  Primary  production  rates  from 
shipboard  incubations  and  associated 
irradiance  levels; 

(3)  Continuous  measurements  of  sea 
surface  fluorescence  and  beam 
attenuation; 

f4]  Cell  size  distribution  and  floristics 
composition  of  the  phytoplankton; 

(5)  Organic  carbon  and  nitrogen 
content  of  the  particulate  material;  and 

(6)  Total  microbial  biomass. 
The  Government  will  supply  a 

General  Oceanics  rosette  with  10-hter 
Niskin  bottles  equipped  with  teflon 
springs.  All  other  equipment,  supplies, 
and  necessary  personnel  must  be 
provided  by  the  recipient.  Laboratory 
space  is  very  Umited;  however,  fresh 
water,  salt  water,  and  electrical  suppUes 
can  be  provided  to  portable  laboratory 
vans  and  incubation  arrays. 

C.  Krill  Demographics 

The  objectives  of  this  component  are 
to:  (1)  Describe  the  population  structure 
and  biological  characteristics  of  krill 
collected  throughout  the  study  area  and 
over  the  duration  of  the  cruise;  and  (2) 
correlate  and  interpret  the  krill  data 
v%'ith  information  on  phytoplankton 
biomass,  primary  production, 
circulation  pattern,  and  water  mass 
boundaries. 

Minimum  observations  should 
include  distributions  of  animal  length, 
maturity  stages,  sex  ratios,  reproductive 
condition,  moult  stages,  and  feeding 
condition.  Specimen  processing  should 
be  done  at  sea. 

The  Government  will  proude  a  small 
interior  lab  with  fresh  water,  salt  water, 
and  electrical  supphes.  All  other 
equipment,  supplies,  and  necessary 
personnel  must  be  provided  by  the 
recipient. 

III.  How  To  Apply 

A.  Eligible  Applicants 

1.  Applications  for  cooperative 
agreements  under  the  AMLR  research 
program  may  be  made,  in  accordance 

with  the  procedures  set  forth  in  this 
notice,  by  any  state,  university  or 
college,  institution,  or  laboratory,  or  any 
public  or  pnvate  nonprofit  institution  or 
organization  qualified  to  perform  the 
research  described  in  this  notice.  All 
applications  must  l>^  received  in  the 
office  listed  (see  ADDFLE.SSESJ  on  or 
before  the  date  specified  (see  DATES) 


All  solicited  proposals  will  be 
considered  by  NMFS.  Applicants  will 
be  expected  to  identify  the  principal 
investigators  who  will  be  conducting 
the  research.  Curriculum  vitae  should 
also  be  provided  for  all  essential 
personnel. 

2.  NO.\A  reserves  the  right  to 
withhold  the  awarding  of  a  cooperative 
agreement  to  any  individual  or 
organization  delinquent  on  a  debt  to  the 
Federal  Government.  No  award  of 
Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either:  (1) 
The  delinquent  account  is  paid  in  full; 
(2)  a  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or  (3)  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  (DOC)  are  made.  Any  first- 
time  apphcant  for  Federal  cooperative 
agreement  funds  is  subject  to  a  pre- 
award  accounting  survey  prior  to 
execution  of  the  award.  Women  and 
minority  groups  and  individuals  are 
encouraged  to  submit  applications. 
NOAA  employees,  including  full-time, 
part-time,  and  intermittent  personnel  (or 
their  immediate  famiUes),  and  NOAA 
offices  or  centers  are  not  eligible  to 
submit  an  appUcation  under  this 
solicitation,  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
information  about  the  AMLR  program 
and  the  priorities  and  procedures 
included  in  this  soUcitation.  However, 
NOAA  employees  are  permitted  to 
provide  information  about  ongoing  or 
planned  NOAA  programs  and  activities 
that  may  have  imphcations  for  an 
application. 

B.  Amount  and  Duration  of  Funds 

Approximately  $185,000  was 
requestedin  the  President's  FY  1994 
budget  to  "fund  three  cooperative 
agreements  for  research  on  the  Antarctic 
marine  ecosystem:  (1)  Physical 
oceanography,  for  $65,000;  (2) 
phytoplanjcton  and  primary 
productivity,  $65,000;  and  (3)  krill 
{Euphausia  superba)  demographics. 
$55,000.  Depending  on  available 
funding,  cooperative  agreements  shall 
be  awarded  for  a  period  of  1  year, 
beginning  November  1, 1993,  and 
ending  October  31. 1994.  Publication  of 
this  notice  does  not  obligate  NMFS  to 
award  any  specific  cooperative 
agreement  or  to  obligate  all  or  any  part 
of  the  available  funds.  Awards  generally 
will  be  made  no  later  than  90  days  after 
the  funding  selection  is  determined  and 
negotiations  are  completed.  If  an 
applicant  incurs  any  costs  prior  to  an 
award  being  made,  he  or  she  does  so 
solely  at  his  or  her  owrn  risk  of  not  being 
reimbursed  by  the  Government. 


Applicants  are  also  hereby  notified  that 
notwithstanding  any  verbal  assurance 
that  they  may  have  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

C.  Cost-Sharing  Requirements 

AppUcations  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
for  the  AMLR  program. 

D.  Format 

1.  Applications  for  project  funding 
must  be  complete.  They  must  identify 
the  principal  participants  and  include 
copies  of  any  agreements  describing  the 
specific  tasks  to  be  performed  by 
participants.  Project  applications  should 
give  a  clear  presentation  of  the  proposed 
work,  the  methods  for  carrying  out  the 
project,  its  relevance  to  managing  the 
harvest  of  Antarctic  marine  hving 
resources  with  the  goal  of  preserving 
species  diversity  and  stabiUty  of  the 
entire  Antarctic  marine  ecosystem,  and 
cost  estimates  as  they  relate  to  specific 
aspects  of  the  project.  Budgets  must 
include  a  detailed  breakdown  by 
category  of  expenditure  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  by  the  application, 

2.  AppUcations  must  be  submitted  in 
the  following  format: 

a.  Cover  sheet:  An  appUcant  must  use 
0MB  Standard  Form  424  (revised  4/88) 
as  the  cover  sheet  for  each  project. 
AppUcants  may  obtain  copies  of  the 
form  from  the  NMFS  Southwest 
Fisheries  Science  Center's  La  Jolla 
Laboratory,  or  the  Department's  Grant 
Management  Division  (see  ADDRESSES). 

b.  Project  Summary:  Each  project 
must  contain  a  summary  of  not  more 
than  one  page  that  provides  the 
following  information: 

(1)  Project  title. 

(2)  Project  status  (new  or  continuing). 
If  continuing,  show  previous  financial 
assistance  award  number  and 
beginning/ending  date. 

(3)  Project  duration  (beginning  and 
ending  dates). 

(4)  Name,  address,  and  telephone 
number  of  applicant. 

(5)  Principal  investigator(s). 

(6)  Project  objectives. 

(7)  Summary  of  work  to  be  performed. 
For  continuing  projects,  the  appUcant 
must  briefly  describe  progress  to  date,  in 
addition  to  any  changes  to  the  statement 
of  work  previously  submitted. 

(8)  Total  FederaJ  funds  requested. 
Although  non-Federal  funds  or  in-kind 
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conti-ibutions  are  not  required  ur^der 
this  program,  where  they  will  be 
prcvid'-d  Lhe  applicant  should  state  the 
amount  of  non-Federal  funds  or  the 
value  of  irvkmd  contributions  that  will 


be  pre 


for  the  project. 


(9j  Total  project  cost. 

c.  Project  Description:  Each  project 
must  be  completely  and  accurately 
described.  Each  project  description  may 
be  up  to  15  pages  in  length.  NMFS  will 
make  all  portions  of  the  project 
description  available  to  the  public. 
NMFS  cannot  guarantee  the 
confidentiality  of  any  information 
submitted  as  part  of  any  project,  nor 
will  NMFS  accept  for  consideration  any 
project  requesting  confidentiality  of  any 
part  of  the  project. 

Each  project  must  be  described  as 
follows;  (1)  Identification  of  Research 
Discipline:  State  which  of  the  three 
research  disciplines  (see  Funding 
Priorities)  is  being  applied  for. 

(2)  Project  Goaft  and  Objectives:  State 
what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
contribute  to  the  description  of  the 
Antarctic  marine  ecosystem.  Describe 
the  time  frame  in  which  tasks  would  be 
conducted. 

(3)  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant;  Describe  the 
level  of  participation  required  in  the 
project  by  NOAA  or  other  government 
and  non-covomment  entities.  Specific 
NO.\A  ^rt.p!'nf><?s  should  not  be  named 
in  '.•.•■  ;::-  :  isdi.  even  though  the 

appi:  a:.!  may  wish  to  acknowledge 
i  :vemment  expertise  in  an  allied  area. 

'4)  Federal,  State,  and  Local 
Government  Activities;  List  any 
programs  (Federal.  State,  or  local 
government  or  activities)  this  project 
would  affect  and  describe  the 
relationship  between  the  project  and 
those  plar.s  or  activities. 

(5)  Project  Outline:  Describe  the  work 
to  be  performed  during  the  project, 
starting  with  the  first  month's  work  and 
continuing  to  the  last  month.  Identify 
specific  milestones  that  can  be  used  to 
track  project  progress.  If  the  work 
described  in  this  section  does  not 
contain  sufficient  detail  to  allow  for 
proper  technical  evaluation.  NMFS  will 
not  consider  the  application  for  funding 
and  will  return  it  to  the  applicant. 

(6)  Project  Management:  Describe  how 
the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project,  their 
qualifications,  and  their  level  of 
involvement  in  the  project. 

(7)  Monitoring  of  Project  Performance: 
Identify  who  will  participate  in 

monit  iring  the  project. 


(8)  Project  Impacts:  Descnbe  the 
impact  of  the  project  in  terms  of 
anticipated  increased  product-on.  sole.s, 
exports,  product  quality  and  safety, 
improved  management^  social  values  or 
aiiy  other  that  will  be  produced  by  this 
project.  Describe  how  these  products  or 
services  will  be  made  available  to  the 
fisheries  and  management  communities. 

(9)  Evaluation  of  Project;  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
in  the  final  report.  The  application  must 
describe  the  methodology  to  be  followed 
to  determine  technical  feasibility. 

(10)  Total  Project  Costs:  Total  project 
costs  is  the  amount  of  funds  required  to 
accomplish  the  proposed  statement  of 
work  (SOW),  and  includes  contributions 
and  donations.  All  costs  must  be  shown 
in  a  detailed  budget.  Costs  must  be 
allocated  to  the  Federal  and  non-Federal 
share  provided  by  the  applicant  or  other 
sources.  Non-Federal  costs  are  to  be 
divided  into  cash  and  in-kind 
contributions.  NMFS  will  not  consider 
fees  or  profits  as  allowable  costs  for 
grantees.  To  support  its  budget,  the 
applicant  must  describe  briefly  the  basis 
for  estimating  the  value  of  the  non- 
Federal  funds  derived  from  in-kind 
contributions.  Costs  for  the  following 
categories  must  be  detailed  in  the 
budget  as  follows: 

(i)  Personnel,  (a)  Salaries:  Identifv- 
salaries  by  position  and  percentage  of 
time  and  annual/hourly  salary  of  each 
individual  dedicated  to  the  project. 

(b)  Fringe  Benefits:  Indicate  benefits 
associated  with  personnel  working  on 
the  project.  This  entry  should  be  the 
proportionate  cost  of  fringe  benefits 
paid  for  the  amount  of  time  spent  on  the 
project.  For  example,  if  an  employee 
spends  20  percent  of  his/her  time  on  the 
project,  20  percent  of  his/her  fringe 
benefits  should  be  charged  to  this 
project. 

(ii)  Consultants  and  Contract  Services: 
Identify  all  consultant  and/or 
contractual  service  costs  by  specific  task 
in  relation  to  the  project.  If  a 
commitment  has  been  made  prior  to 
application  to  contract  with  a  particular 
organization,  explain  how  the 
organization  was  selected.  Describe  the 
type  of  contract,  budget,  deliveries 
expected,  and  time  frame.  A  detailed 
budget  must  be  submitted  (with 
supporting  documentation)  for  the  total 
amount  of  funding  requested  for  a 
subcontractor/consultant.  All  contracts 
must  meet  the  standards  establishod  in 
OMB  Circular  A-110,  '-'Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other 
Nonprofit  Organizations"  or  15  CFR  part 
24.  "Uniform  Administrative 
Requirements  for  Grants  and 


Cooperative  Agreements  to  State  and 
Local  Governments"  as  applicable. 

(ill)  Travel  and  Transportation 
Identify  number  of  trips  to  be  taken, 
purpose,  and  num.ber  of  people  to 
L'dvel.  Itemize  estimated  costs  to 
include  approximate  cost  of 
transportation,  per  diem,  and 
miscellaneous  expenses. 

(iv)  Equipment,  Space  or  Rental  Costs: 
Identify  equipment  purchases  or  rental 
costs  with  the  intended  use.  Equipment 
purchases  greater  than  $500  are 
discouraged,  since  experienced 
investigators  are  expected  to  have 
sufficient  capital  equipment  on  hand. 
Use  of  lease  to  purcha.se  (LTOP)  or 
similar  leases  are  prohibited.  Identify 
space  or  rental  costs  with  specific  uses. 

(v)  Oiiier  Costs,  (a)  Supplies:  Identify 
specific  supplies  necessary  for  the 
accomplishment  of  the  project. 
Consumable  office  supplies  must  be 
included  under  Indirea  Costs  unless 
purchased  in  a  large  quantity  to  be  used 
specifically  for  the  project. 

(b)  Postage  and  Shipping:  Include 
postage  for  correspondence  and  other 
project  related  material,  as  well  as  air 
freight,  truck  or  rail  shipping  of  bulk 
materials. 

(cj  Printing  Costs:  Include  costs 
associated  with  producing  materials  in 
connection  with  the  project. 

(d)  Long  Distance  Telephone  and 
Telegraph;  Identify-  estimated  monthly 
bills. 

(e)  Utilities:  These  costs  should  be 
included  under  Indirect  Costs  unless 
purchased  in  a  large  quantity  to  be 
specifically  identified  to  the  project. 
Identify  costs  of  utilities  and  percentage 
of  use  in  conjunction  with  performance 
of  project. 

(f)  Indirect  Costs:  This  entry  should  be 
based  on  the  applicant's  established 
indirect  cost  agreement  rate  with  the 
Federal  Government.  A  copy  of  the 
current,  approved,  negotiated  Indirect 
Cost  Agreement  must  be  included.  It  is 
the  policy  of  the  Department  that 
indirect  costs  shall  not  exceed  direct 
costs. 

(g)  Additional  Costs:  Indicate  any 
additional  costs  associated  with  the 
project  that  are  allowable  under  OMB 
circulars  A-21.  A-87,  or  A-122  as 
applicable. 

d.  Supporting  Documentation:  This 
section  snould  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount 
of  information  given  in  this  section  will 
depend  on  the  type  of  project  proposed, 
but  should  be  no  more  than  20  pages. 
The  applicant  should  present  any 
information  that  would  emphasize  the 
value  of  the  project  in  terms  of  tlie 
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significance  of  the  discipline  addressed. 
Without  such  information,  the  nnerits  of 
the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  may  be 
underestimated.  The  absence  of 
adequate  supporting  documentation 
may  cause  reviewers  to  question  the 
assertions  made  in  describing  the 
project  and  may  result  in  a  lower 
ranking  of  the  project.  Information 
presented  in  this  section  should  be 
'  clearly  referenced  in  the  project 
description. 

E.  Application  Submission  and 
Deadline 

1.  Deadhne:  (see  DATES) 

2.  Submission  of  AppHcations  to 
NMFS;  Applications  are  not  to  be  bound 
in  any  manner  and  should  be  one-sided. 
All  incomplete  applications  will  be 
returned  to  the  applicant.  Applicants 
must  submit  one  signed  original  and 
two  copies  of  the  complete  application 
to  the  NMFS  Southwest  Fisheries 
Science  Center's  La  Jolla  Laboratory  (soe 
ADDRESSES).  Questions  of  an 
administrative  nature  should  be  r<jlerrea 
to  the  Grants  Management  Division  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

l\  .  Review  Process  and  Criteria 

A.  Evaluatio:i  a/.j  H^:,k^iig  of  i'roposed 
Projects 

1.  Unless  otherwise  specified  by 
statute,  in  reviewing  applications  for 
cooperative  agreements  that  include 
consultants  and  contracts,  NOAA  will 
make  a  determination  regarding  the 
following: 

a.  Is  the  involvement  of  the  applicant 
necessary  to  the  conduct  of  the  project 
and  the  accomplishment  of  its  goals  and 
objectives? 

b.  Is  the  propojed  allocation  of  the 
applicant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  tke  project? 

c.  Are  the  proposed  costs  for  the 
applicant's  involvement  in  the  project 
reasonable  and  commensurate  with  the 
benefits  to  be  derived  from  applicant's 
participation? 

2.  For  applications  meeting  the 
requirements  of  this  solicitation,  NMFS 
will  conduct  a  technical  evaluation  of 
each  project  prior  to  any  other  review. 
This  review  normally  will  involve 
experts  from  non-NOAA  as  well  as 
NOA.\  organizations.  All  comments 
submitted  to  NMFS  will  be  taken  into 
consideration  in  the  technical 
evaluation  of  projects.  NMFS  will 
provide  point  scores  on  proposals  based 
on  the  following  evaluation  criteria: 

a.  Scientific  merit  and  investigator 
qualifications  (34  points). 

b.  Relevance  to  the  objectives  outlined 
in  Research  Methods  in  this  notice  (see 


Introduction  and  Funding  Priorities)  (33 
points). 

c.  Soundness  of  planning  and 
proposed  methodology  (33  points). 

3.  Applications  will  be  ranked  by 
NMFS  into  three  groups;  (a)  Highly 
recommended,  (b)  recommended,  and 
(c)  not  recommended.  These  rankings 
will  be  presented  to  a  panel  of  fishery 
experts  convened  by  NMFS. 

B.  Coosultation  With  Others 

NMFS  will  make  project  descriptions 
available  for  review  as  follows: 

1.  Public  Review  and  Comment: 
Applications  may  be  inspected  at  the 
NMFS  Southwest  Fisheries  Science 
Ct  ''.  r';  'a  Jolla  Laboratory  (see 
AroRESStS  and  DATES). 

2.  Consultation  with  Members  of  the 
Fishing  Industry,  Management 
Agencies,  Environmental  Organizations, 
and  Academic  Institutions:  NMFS  shall. 
at  its  disaetion,  request  comments  ft-om 
members  of  the  fishing  and  associated 
industries,  groups,  organizations  and 
institutions  who  have  knowledge  in  the 
subject  matter  of  a  project  or  who  would 
be  affected  by  a  project. 

3.  Consultation  with  Government 
Agencies:  Applications  will  be  reviewed 
in  consultation  with  the  Director, 
Southwest  Fisheries  Science  Center. 
NMFS,  and  appropriate  laboratory 
personnel,  NOAA  Grants  Officer,  and, 
as  appropriate.  Department  bureaus  and 
other  Federal  agencies,  for  elimination 
of  duplicate  funding.  The  Regional 
Fishery  Management  Councils  may  be 
asked  to  review  projects  and  advise  of 
any  real  or  potential  conflicts  with 
Council  activities. 

C.  Funding  Decision 

After  projects  have  been  evaluated, 
the  Director  of  the  Southwest  Fisheries 
Science  Center,  NMFS,  in  consultation 
with  the  Assistant  Administrator  for 
Fisheries,  NOAA,  will  ascertain  which 
projects  do  not  substantially  duplicate 
other  projects  that  are  currently  funded 
by  NOAA  or  are  approved  for  funding 
by  other  Federal  offices,  determine  the 
projects  to  be  funded,  and  determine  the 
amount  of  funds  available  for  the 
program.  The  exact  amount  of  funds 
awarded  to  each  project  will  be 
determined  in  preaward  negotiations 
between  the  applicant,  the  Grants 
Office,  and  the  N'MFS  program  staff.  A 
project  must  not  be  initiated  by  a 
recipient  until  a  signed  award  is 
received  from  the  Grants  Office, 

V.  Other  Requirements 

Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  DOC  policies, 


regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

A.  Primary  Applicant  Certification 

All  primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  Apphcants  are  also  hereby 
notified  of  the  following: 

1.  Nonprocurement  Etebarment  and 
Suspension:  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2.  Drug-Free  Workplace:  Recipients  of 
cooperative  agreements  (as  defined  at  15 
CFR  part  26,  subpart  F)  are  subject  to  15 
CFR  part  26.  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

3.  Anti-Lobbying:  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
appUes  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single-family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

4.  Anti-Lobbying  Disclosure:  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobb>'ing 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

B.  Lower  Tier  Certifications 

Recipients  must  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier-covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
arid  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  An  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
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review  process  Narr.e  checks  are 
[.'.tended  to  r^-vea!  if  any  key  individuals 
asiO'_!ated.  w.m  '.he  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  thefl, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
apphcation  not  being  considered  for 
funding. 

If  an  apphcation  for  an  award  is 
selected  for  funding,  the  Department  has 
no  obligation  to  provide  any  additional 
prospective  funding  in  connection  with 
that  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
cerformance  is  at  the  total  discretion  of 

ixx:. 

Cooperative  agreements  awarded 
pursuant  to  pertinent  statutes  shall  be  in 
accordance  with  the  Fisheries  Research 
Plan  (comprehensive  program  of 
fisheries  research)  in  effect  on  the  date 
of  the  award. 

Classification  I 

.VMFS  reviewed  this  soUcitation  in 
accordance  with  E.0. 12291  and  DOC 
guidelines  implementing  that  Order. 
This  solicitation  is  not  "major"  because 
it  is  not  likely  to  result  m  (1)  an  annual 
effect  on  the  economy  of  $100  miUion 
nr  more;  (2)  a  major  increase  in  cost  or 
prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
a^er.c,  s     r  Eeographic  regions;  or  (3) 
sigr;:f:    ;nt  a  :  verse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  U.S.-based  enterprises  to 
compete  vtrith  foreign-based  enterprises 
:n  domestic  or  export  markets.  This 
notice  does  not  contain  policies  with 
sufficient  federalism  implications  to 
warrant  proparation  of  a  federalism 
assessment  under  EG  12612  Prior 
notjce  and  an  opport-onity  for  public 
comments  are  not  required  by  the 
AdmiinisL-at.ve  PTo<;edure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefor*,  a  reg-jlatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act,  This 
noLce  involves  information  collection 
requirements  approved  bv  O.MB  Control 
No.  0348-0043 

This  program  is  not  sun-ect  to  the 
provisions  of  E.O  12372 


Dated:  July  6. 1993. 
Gary  Matlock. 

Actjng  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service 
IFR  Doc  93-16355  Filed  7-9-93;  8:45  ami 
BNOMG  COOe  3B10-23-M 

Permits;  Foreign  Fishing 

In  accordance  with  a  memorandum  of 
understanding  with  the  Secretary  of 
State,  the  National  Marine  Fisheries 
Service,  on  behalf  of  the  Secretary  of 
State,  publishes  for  public  review  and 
comment  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  fishing 
vessels  to  operate  in  the  Exclusive 
Economic  Zone  (EEZ)  in  1993  under 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.]. 
This  notice  announces  the  receipt  of  an 
application  from  the  Russian  Federation 
which  requests  authorization  for  the 
tanker  DARNTTSA  to  conduct  cargo 
transport  and  bunkering  operations  in 
the  Northwest  Atlantic  Ocean  area  of 
the  EEZ.  Send  comments  on  this 
application  to: 

NOAA — National  Marine  Fisheries  Service, 
Office  of  Fisheries  Conservation  and 
Management,  1335  East  West  Highway, 
Silver  Spring,  Maryland  20910 

and/or,  to  one  or  both  of  the  Regional 
Fishery  Management  Councils  listed 
below: 

Douglas  G.  Marshall.  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway  (Route  1),  Saugus,  MA  01906, 
617/231-0422 

John  C  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building.  Room  2115,  320  South 
New  Street,  Dover,  DE  19901,  302/674- 
2331 

For  further  information  contact  Robert 
A.  Dickinson,  Office  of  Fisheries 
Conservation  and  Management,  (301) 
713-2337. 

Dated:  July  6, 1993. 
David  S.  Crestin, 

AcUng  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-16444  Filed  7-9-93;  8.45  am] 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Technical  Advisory  Group  for  Cigarette 
Fire  Safety;  Cancellation  of  Meeting 

AGENCY:  Cons\imer  Product  Safety 
Commission. 


ACTION:  Notice. 


SUMMARY:  The  m.eeting  of  the  Technical 

Advisory  Group  for  Cigarette  Fire  Safety 

scheduled  for  July  9. 1993,  and 

announced  in  the  Federal  Rpgister  of 

lane  23,  19q3  {58  FR  34038)  has  been 

canceled.  The  meeting  v.ill  not  be 

rescheduled 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatrice  M,  Ha,'v.-ni;:i,  Directorate  for 

Epidemiology,  Consumer  Product  Safety 

Commission,  Washington.  DC  20207; 

telephone  (301)  504-0470. 

Sheldon  D.  Butts, 

Depu  ty  Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc  9.3-16462  Filed  7-9-93;  8:45  ami 

BILUNG  COOE  S35S-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Sbbmittea  to  0MB  for 
Review 

AGENCY:  DoD. 
ACTION:  Notice. 

The  Department  of  Defense  has 

submitted  to  ONIB  for  clearance,  the 

following  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C, 

chapter  35). 

Title  and  0M3  Control  Sumber:  DoD 
FAR  Supplement,  Part  227,  Patents. 
Data,  and  Copyrights;  OMB  Control 
Number  0704^j240 

Type  of  Request:  Ex'ens. on 

Number  of  Hespcndfnts:  16,560 

Responses  Per  Respondent  1 

Annual  Responses.  16.560 

Average  Burden  Per  Response:  79  hours 
and  28  minutes 

Annual  Burden  Hours  (Including 
recordkeeping):  2,307.240 

Needs  and  Uses:  This  proposal  meets 
the  collection  and  recordkeeping 
requirements  in  'he  areas  of  technical 
data,  software,  ccpynghts,  and 
contracts. 

Affect  Public:  Businesses  of  other  for- 
profit,  Non-profit  institutions,  and 
Small  businesses  or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
rt  commendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503 

DoD  Clearance  Officer:  Mr.  William  P 
Pearce.  Written  requests  for  copies  of 
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Dated:  July  ( 

L.M.  Bynum, 

Alternate  OSD 
Officer.  Depar, 

(FR  Doc.  93-11 
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the  information  co!!e<,t-ion  proposal 
should  be  sent  to  Mr  Peircp  WHS' 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington.  VA  22202- 
4302. 

Dated:  July  6, 1993. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
IFR  Doc.  93-16358  Filed  7-9-93;  8:45  am) 

BILUNO  CODE  50<K>-O*-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CorriTilssion 

[Docket  No8.  ER93- 729-000.  8t  ai  ; 

Boston  Edison  Co.,  et  ai.;  Electric 
Rate,  Smalt  Power  Production,  and 
interlocking  Directorate  Filings 

July  2,  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 ,  Rri<(on  Fdison  Cxt. 

[Docket  No.  ER93-729-0001 

Take  notice  that  on  June  25, 1993, 
Boston  Edison  Company  (EdisonJ  of 
Boston,  Massachusetts,  filed  an  All- 
Requirements  Service  Agreement  dated 
March  17,  1993  between  Edison  and  the 
Massachusetts  Bay  Transportation 
Authority  (MBTA).  Under  the  terms  of 
the  Agreement,  Edison  will  pro\'ide  the 
MBTA  all-requ'rements  service  as  that 
service  is  defined  in  the  Agreement. 
Edison  states  that  the  MBTA  currently 
has  a  peak  demand  of  about  93  MW. 
Edison  asks  that  the  Agreement  be 
allowed  to  become  effective  as  a  rate 
schedule  as  of  February  1, 1993 
consistent  with  the  Commission's  policy 
as  stated  in  Central  Hudson  Gas  & 
Electric  Corporation,  et  al.,  60  FERC 
1  61,106  at  61.338  (August  3,  1992). 

Edison  states  that  this  filing  has  been 
posted  as  required  by  the  Commission's 
regulations.  Edison  states  that  it  has 
filed  the  Agreement  with  the  consent  of 
*he  MBTA  as  evidenced  by  the  MBTA's 
execution  of  the  Agreement.  Edison 
farther  states  that  it  has  served  the  filing 
on  the  affected  customer  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  July  15, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

ParifiCorp;  Portland  Gt  rif  ral  > '  ttric 
Co.,  Puget  Sound  Power  k  L^j^ii.  Lo., 
Washington  Water  JPower  Co, 

[Docket  No.  ER93-744-0001 

Take  notice  that  PacifiCorp.  on  June 
30, 1993,  tendered  for  filing  in 


accordance  with  18  CFR  35.13  of  the 
Commission's  Rules  and  Regulations,  a 
Letter  Agreement  dated  June  24, 1993 
between  Puget  Soimd  Power  &  Light 
Company  (Puget)  and  PacifiCorp.  The 
Letter  Agreement  provides  for  the 
continued  sale  of  generation  owned  by 
Puget,  Portland  General  Electric 
Company  (Portland),  the  Washington 
Water  Power  Company  (Water  Power) 
and  PacifiCorp,  among  others,  from  the 
Skookumchuck  Hydroelectric  Project  to 
Puget.  PacifiCorp 's  filing  is  on  behalf  of 
Portland,  Puget,  Water  Power  and  itself. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  the  Letter 
Agreement  be  allowed  to  become 
effective  as  of  July  1, 1993. 

Copies  of  the  filing  were  supplied  to 
the  ovraers  of  the  Skookumchuck 
Hydroelectric  Project  including 
Portland,  Puget.  and  Water  Power  and  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  UtiUty  Commission  of  Oregon. 

Comment  date:  July  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Electric  Power  Co. 

[Docket  No.  ER93-697-000] 

Take  notice  that  on  Wisconsin 
Electric  Power  Compemy  (Wisconin 
Electric)  on  June  22, 1993,  tendered  for 
filing  a  letter  requesting  that  the  Service 
Agreement  date  in  this  docket  be 
changed  to  June  9. 1993. 

Comment  date:  July  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  (.rdvimg  Generaiiiij,  St  a  Uon  Limited 
Partnership 

[Docket  No.  ER93-736-0O01 

Take  notice  that  GrayUng  Generating 
Station  Limited  Partnership  (Grayling), 
a  Michigan  limited  partnership,  on  June 
29.  1993,  tendered  for  filing,  pursuant  to 
18  CFR  35.1  and  35.13.  proposed 
supplement  No.  9  to  Rate  Schedule 
FERC  No.  1,  applicable  to  the  sale  of 
energy  and  capacity  to  Consumers 
Power  Company  (Consumers)  fi'om  a 
biomass  waste  wood  generating  facility 
located  in  Crawford  County.  Michigan. 
The  facility  is  a  quaUfying  small  power 
production  plant  of  more  than  30  MW 
within  the  meaning  of  sections  201  and 
210  of  the  Public  UtiHty  Regulatory 
Policies  Act  of  1978.  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  services  by  0.01 
cents  per  kilowatthour. 

Supplement  No.  9  makes  two  changes 
to  Rate  Schedule  FERC  No.  1.  First,  the 
capacity  to  be  sold  by  Grayling  to 
Consumers  has  increased  by  8  MW.  As 


a  result  of  the  increase  in  capacity  to  be 
sold,  the  capacity  charges  has  changed 
from  4.05  cents  per  kilowatthour  to  4.06 
cents  per  kilowatthour.  The  capacity 
rate  is  a  weighted  average  charge  based 
on  the  MPSC  determination  of  avoided 
cost  and  escalated  for  the  appropriate 
time  period.  Second,  the  calculation  of 
capacity  charges  is  modified  if  the 
average  of  the  Plant's  Annual 
Availability  for  the  prior  two 
consecutive  calendar  years  of  operation 
is  greater  than  .95.  This  change  nas 
occurred  at  the  insistence  of  the  MPSC. 

Grayling  also  is  requesting  that  the 
sixty-day  notice  period  under  18  CFR 
35.3  be  waived. 

Copies  of  this  filing  have  been  served 
on  Consumers  Power  Company. 

Comment  date:  July  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cleveland  Electric  Illuminating  Co. 

[Docket  No.  ER93-471-000J 

Take  notice  that  on  June  28. 1993,  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing 
revisions  to  its  proposed  Service        * 
Schedule  F — Economy  Power  to  the 
Agreement  for  Installation  and 
Operation  of  a  138  kv  Synchronous 
Interconnection  between  CEI  and  the 
City  of  Cleveland,  Ohio  (CEI  Rate 
Schedule  FERC  No.  12).  CEI  states  that 
its  proposed  Service  Schedule  F  has 
been  revised  pursuant  to  the  Order 
Noting  and  Granting  Interventions, 
Granting  and  Den>ing  Summary 
Disposition,  Accepting  For  Filing  And 
Suspending  Rates.  Establishing  Hearing 
Procedures,  and  Dismissing  Complaint, 
issued  on  May  28,  1993,  in  order  to 
estabhsh  a  rate  for  economy  energy 
transactions  based  on  the-of-pocket  cost 
of  the  supplying  party  plus  50%  of  the 
gross  savings  of  the  transactions. 

Conunent  date:  July  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tampa  Electric  Co. 

[Docket  No.  ER93-742-O001 

Take  notice  that  on  June  29, 1993. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  fihng  an 
amendment  to  its  existing  Contract  for 
Interchange  Service  with  the  City  of 
Wauchula,  Florida  (Wauchula). 

Tampa  Electric  also  tendered  for  filing 
a  Letter  Agreement  amending  its 
existing  Letter  of  Commitment  with 
Wauchula  under  Service  Schedule  D 
(Long-Term  Interchange  Service). 

Finally,  Tampa  Electric  tendered  for 
filing  a  Service  Agreement  with 
Wauchula  under  Tampa  Electric's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1,  and  a  related  revised  tariff  sheet. 
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Tampa  El^tr.c  propcsed  the  tendered 
documents  be  made  effective  on 
September  1,  1993 

Copies  of  the  filing  have  been  served 
on  VVauchuia,  the  other  customers 
•und'^r  Tampa  Electric's  tariff,  and  the 
Florida  Public  Service  Commission. 

Crrr.ii^nt  date  July  19. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Electric  Power  Co. 

[Docket  No  ER&3-74 1-000). 

Take  notice  that  on  June  29. 1993. 
Southwestern  Electric  Power  Com.pany 
(SWEPCO).  by  its  counsel,  submitted  for 
filing  Amendment  No.  2  to  SVVEPCO's 
Electnc  System  Interconnection 
Agreement  with  Cajun  Electric  Power 
Cooperative.  Inc.  (SVVEPCO  FERC  Rate 
Schedule  No.  100). 

SWEPCO  requests  an  effective  date  of 
the  later  of  July  1,  1993  or  the  date  on 
which  SWEPCO  completes  its 
acquisition  of  the  electric  utility  assets 
of  Bossier  Rural  Electric  Membership 
Cooperative,  Inc..  a  Cajun  member. 
.•Kccordingly.  SWEPCO  requests  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Cajun.  the  Louisiana  Public  Service 
Commission,  and  copies  of  the 
transmittal  letter  only  have  been  sent  to 
other  SWEPCO  wholesale  customers  to 
advise  them  of  the  requested  waiver  of 
notice  requirements. 

Comment  date:  July  19. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8  Southern  Company  Services,  Inc. 

[Docket  No.  ER92-517-003I 

Take  notice  that  on  June  18,  1993. 
Southern  Company  Services,  Inc.  (SCSI) 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  July  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Public  Service  Co.  of  Colorado 

[Docket  No.  ER93-634-000] 

Take  notice  that  on  June  24,  1993, 
Public  Service  Company  of  Colorado 
[Public  Service)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Com.ment  date:  July  19. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Louisiana  Electric  Co.,  Inc. 

[Docket  No.  ER93-738-0001 

Take  notice  that  on  June  29.  1993, 
Cen'ral  Louisiana  Electnc  Company, 
Ir.c.  fCLECO).  tendered  for  filing 
proposed  changes  in  i's  FERC  Rate 


Schedule  Nos.  4  and  58.  CLECO 
proposes  to  change  its  transmission 
service  agreements  with  CAJUN  Electric 
Power  Cooperative.  Inc.  (CAJUN)  and 
Southwestern  Electric  Power  Company 
(SWEPCO).  As  a  result  of  the  sale  of 
Bossier  Rural  Electric  Membership 
Corporation  (BREMCO)  to  SWEPCO. 
CLECO  proposes  to  no  longer  provide 
transmission  service  to  CAJUN  at  the 
dehvery  points  of  its  member,  BREMCO, 
and  to  provide  such  transmission 
service  to  SWEPCO  at  such  delivery 
points  under  a  revised  interconnection 
agreement  between  CLECO  and 
SWEPCO,  CLECO  requests  that  the 
proposed  changes  become  effective 
simultaneously,  and  request  waiver  of 
the  Commission's  prior  notice 
requirements  so  that  the  effective  date  of 
the  change  will  be  July  1,  1993. 

CLECO  states  that  copies  of  this  filing 
were  served  upon  SWEPCO,  CAJUN, 
BREMCO,  and  the  Louisiana  Public 
Service  Commission. 

Comment  date:  July  15, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Detroit  Edison  Co. 

[Docket  No.  ER93-91-003] 
Take  notice  that  Detroit  Edison 

Company  (Edison)  on  June  18. 1993 

tendered  for  fihng  its  refund  report  in 

the  above-referenced  docket. 
Comment  dafe.  July  16.  1993,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

12.  PSI  Energy,  Inc. 
[Docket  No.  ER93-351-O001 

Take  notice  that  on  June  25, 1993, 
tendered  for  filing  amended  Service 
Schedules  to  the  FERC  Filing  in  Docket 
No.  ER93-351-O00  to  comply  with  a 
FERC  Staff  request. 

Copies  of  the  filing  were  ser\'ed  on 
Illinois  Mimicipal  Electric  Agency,  the 
Illinois  Commerce  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  aate:]\x\y  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

13.  The  Montana  Power  Co. 
[Docket  No.  ER93-608-0001 

Take  notice  that  on  June  28. 1993,  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an 
amendment  to  its  filing  of  a  Form  of 
Service  Agreement  with  Louis  Dreyfu.? 
Electric  Power.  Inc.  under  FERC  Electric 
Tariff,  2nd  Revised  Volume  No  1.  This 
amended  filing  provides  additional 
information  requested  by  Commission 
Staff. 


Copies  of  the  filing  were  served  upon 
Louis  Dreyfus  Electric  Power.  Inc. 

Comment  date  July  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Westmoreland-LG&E  Partners 

[Docket  No.  ER93-734-O00i 

Take  notice  that  Westmoreland-LG&E 
Partners,  owner  of  an  electric  generating 
facility  located  in  Weldon  Township. 
North  Carolina,  submitted  for  filing. 
pursuant  to  Rule  205  of  the 
Com.mission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205.  an  initial 
rate  schedule  for  sales  to  Virginia 
JElectric  and  Power  Company. 

Comment  date:  July  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Power  &  Light  Co. 

[Docket  No.  ER93-735-0001 

Take  notice  that  on  June  29. 1993. 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  FERC  No. 
78  relating  to  the  Centralia 
Transmission  .Agreement  executed  on 
September  22,  1980  between  Puget  and 
the  City  of  Seattle  (Seattle).  The 
proposed  changes  would  increase 
revenues  for  service  provided  under  this 
schedule  by  $3,150  per  year  based  on  a 
12month  period  ending  June  1991.  A 
copy  of  the  filing  was  served  upon 
Snohomish. 

Comment  date:  July  16. 1993,  in  ' 
accordance  with  Standard  Paragraph E 
at  the  end  of  this  notice. 

16.  Central  Hudson  Gas  &  Electric  Corp. 

[Docket  No.  ER93-733-OOOI 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (Central  Hudson) 
on  June  28,  1993,  tendered  for  filing  a 
supplement  to  i»s  R3te  Schedule  FERC 
No.  22  a  letter  of  agreement  and 
notification  dated  June  1,  1993  between 
Central  Hudson  and  New  York  State 
Electric  aiid  Gas  Corporation.  Central 
Hudson  states  that  this  letter  provides 
for  a  decrease  in  the  monthly  facilities 
charge  from  $3,823,17  to  $3,300.58  in 
arrcrdance  with  Article  IV.  1  of  its  Rate 
Schedule  FERC  No,  22,  no  change  in  the 
monthly  Transmission  Charge  in 
accordance  with  Articles  V  and  VI  of  its 
Raie  .Schedule  No  22  and  an  increase  in 
the  annual  Operation  and  Maintenance 
Charge  from  $4,367.57  to  $4,564.11  m 
accordance  with  Article  rV.2  of  its  Rate 
Schedule  FERC  No.  22.  Central  Hudson 
requests  waiver  of  the  notice 
requirement  of  subsection  35,3  of  the 
Commission's  Regulations  to  permit  tnis 
proposed  increase  to  becomie  effective 
January  1. 1993. 


Copies  ot  ti 
were  served  u 
Electric  and  C 
3607,  Binghai 
3607. 
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18.  The  Mont 
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19.  O'Brien  I 

[Docket  No.  EI 

Take  notic 

O'Bnen  Envi 

filed  a  reque; 


Copies  of  tiling  by  Central  Hudson 
were  served  upon:  New  York  State 
Electric  and  G«s  Corporation.  P.O.  Box 
3607,  Binghamton.  New  York  13902- 
3607. 

Comment  date.  July  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  I'nited  Illuminating  Co. 

iDocVet  No.  ER93-3-001) 

Take  notice  that  on  June  17, 1993.  The 
United  Illuminating  Company  (UI) 
tendered  its  compliance  filing  in  Docket 
No.  ER93-3-000.  That  docket  concerns 
UI's  Wholesale  Electric  Sales  Tariff. 
Rate  Schedule  FERC  No.  100.  and  UI's 
Transmission  Service  Tariff.  Rate 
Schedule  FERC  No.  101.  Those  rate 
schedules  will  govern  UI's  future 
wholesale  electric  sales  to  non-affiliates 
and  UI's  future  provision  of 
transmission  services. 

The  compUance  filing  modifies  the 
Transmission  Tariff  (1)  by  requiring  cost 
support  UI's  proposed  return  on 
common  equity,  (2)  by  eliminating  a 
separate  out-of-rate  charge,  and  (3)  by 
eliminating  a  provision  for  recover  of 
stranded  investment. 

Comment  date:  July  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Montana  Power  Co 
IDocket  No.  ER93-737-0001 

Take  notice  that  on  June  29, 1993,  The 
Montana  Power  Company  (Montana 
Power)  tendered  for  fihng  pursuant  to 
part  35  of  the  Federal  Energy  Regulatory 
Commission's  (FTRC)  Regulations  under 
the  Federal  Power  Act  its  proposed  Rate 
Schedule  REC-1,  applicable  for  sales  of 
eieotncity  by  Montana  Power  for  resale 
to  Central  Montana  Elec-tric  Power 
Cooperative,  Inc.  (Central  Montana) 
iRdte  Schedule  FPC  No.  39).  Montana 
Power  states  that  this  filing  has  been 
served  upon  Central  Montana.  Montana 
Power  has  requested  that  the 
Commission  allow  the  revised  rates  to 
be  effective  as  of  Septem.ber  15,  1993. 

Montana  Power  states  that  Rate 
Schedule  REC-1  will  provide  it  with  an 
annual  increase  in  revenues  from  sales 
to  these  customers  of  5866,000  as  a 
result  of  a  rate  settlement  agreement 
accepted  by  the  above-mentioned 
parties. 

Comment  date:  July  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19.  O'Brien  Environmental  Energy,  Inc. 

[Docket  No  EL93-49-OO0J 

Take  notice  that  on  June  28,  1993, 
O'Bnen  Environmental  Energy,  Inc. 
filed  a  request  for  a  limited  waiver  of 


the  25  percent  fossil  fuel  use  limitation 
established  for  qualifying  small  power 
production  facility  (QFs)  by 
§  292.204(b)(2)  of  the  Commission's 
Rules  and  Regulations,  18  CFR 
292.204(b)(2).  implementing  Title  II  of 
the  Public  UtiUty  Regulatory  Policies 
Act  of  1978  (PURPA).  The  Petitioner 
requests  that  the  waiver  be  applied  to  its 
small  power  production  facility  in 
Duarte,  California  and  be  effective  as  of 
July  15,  1993.  The  waiver  requests 
authority  to  bum  an  additional  577.8 
million  btu's  of  natural  gas.  representing 
25%  of  the  btu's  from  lost  landfill  gas 
production  at  Petitioner's  facility  due  to 
force  majeure  events.  The  Petitioner  also 
requests  expedited  consideration  of  the 
request  for  waiver  and  public  comment 
period  not  to  exceed  fifteen  days. 
Comment  date:  July  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20  n>'-'liTia,r-\a  P(>\<.pr  f*  I  i£,h!  Co. 

[Docket  No.  ER93-73 1-000] 

Take  notice  that  on  June  28. 1993, 
Delmarva  Power  &  Light  Company 
(DPL)  tendered  for  filing  as  an  initial 
rate  under  section  205  of  the  Federal 
Power  Act  and  part  35  of  the  regulations 
issued  thereunder,  an  Agreement 
between  DPL  and  Long  Island  Lighting 
Company  (LILCO)  dated  June  21,  1993. 

DPL  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  short-term  energy  which  it 
expects  to  have  available  for  sale  from 
time  to  time  and  the  purchase  of  which 
will  be  economically  advantageous  to 
LILCO.  DPL  requests  that  the 
Commission  waive  its  standard  notice 
period  and  allow  this  Agreement  to 
becom.e  effective  on  August  1, 1993. 

DPL  states  that  a  copy  of  this  filing 
has  been  sent  to  LILCO  and  will  be 
furnished  to  the  New  York  Public 
Utility  Commission,  the  Delaware 
Public  Service  Commission,  the 
Maryland  PubUc  Service  Commission, 
and  the  Virginia  State  Corporation 
Commission. 

Comment  date:  July  15, 1993,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21,  Central  Hudson  Gas  &  Electric  Corp 

IDocxet  No.  ER92-"2f^^>:'Oj 

Take  notice  that  Central  Hudson  Gas 
&  Electnc  Corporation  (Central  Hudson) 
on  June  28,  1993  tendered  for  filing  a 
supplement  to  its  Rate  Schedule  FERC 
\o  22  a  letter  of  agreement  and 
noufication  dated  June  1. 1993  between 
Central  Hudson  and  New  York  State 
Electric  and  Gas  Corporation.  Central 
Hudson  states  that  this  letter  provides 
for  a  decrease  m  the  monthly  facilities 


charge  from  $3,823.17  to  $3,300.58  in 
accordance  with  Article  IV.l  of  its  Rate 
Schedule  FERC  No.  22.  no  change  in  the 
monthly  Transmission  Charge  in 
accordance  with  Articles  V  and  VI  of  its 
Rate  Schedule  FERC  No.  22  and  an 
increase  in  the  annual  Operation  and 
Maintenance  Charge  from  $4,367.57  to 
$4,564.11  in  accordance  with  Article 
IV.2  of  its  Rate  Schedule  FERC  No.  22. 
Central  Hudson  requests  waiver  of  the 
notice  requirement  of  subsection  35.3  of 
the  Commission's  Regulations  to  permit 
this  proposed  increase  to  become 
effective  January  1, 1993. 

Copies  of  filing  by  Central  Hudson 
were  served  upon>New  York  State 
Electric  and  Gas  Corporation,  P.O.  Box 
3607.  Binghamton,  New  York  13902- 
3607. 

Comment  date:  July  15, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Florida  Power  &  Light  Co. 

IDocket  No.  ER93-72S-000] 

Take  notice  that  on  June  24, 1993. 
Florida  Power  &  Light  Company  (FPL) 
filed  Supplement  No.  8  to  the  Long- 
Term  Agreement  to  Provide  Capacity 
and  Energy  by  Florida  Power  &  Light 
Company  to  Florida  Keys  Electric 
Cooperative  Association.  Inc.  FPL 
requests  an  effective  date  of  June  30, 
1993. 

Comment  date:  July  15,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Public  Service  Co.  of  N'  v^  vfpxico 

[Docket  No.  ER93-727-OOOJ 

Take  notice  that  on  June  25. 1993. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an 
Agreement  for  Exchange  of  Economy 
and  Amendment  1  thereto  (the 
Agreements)  between  PNM  and  the  City 
of  Anaheim,  CaUfomia  (Anaheim). 
Under  the  terms  of  the  Agreements, 
entered  into  pursuant  to  Service 
Schedule  C  to  the  PNM/ Anaheim 
Interconnection  Agreement  (Banked 
Energy),  the  parties  estabhsh  certain 
conditions  under  which  Anaheim  will 
be  able  to  bank  energy  that  Anaheim 
would  otherwise  be  required  to 
schedule  from  its  anticipated  ownership 
interest  in  Unit  4  of  the  San  Juan 
Generating  Station. 

PNTv!  requests  waiver  of  the 
applicable  notice  requirements  so  that 
service  may  commence  under  the 
Agreements  as  of  the  closing  date  of  the 
PNM/ Anaheim  San  Juan  Unit  4 
purchase  transaction,  presently 
scheduled  for  July  28. 1Q«3. 

Copies  of  the  filing  have  been  served 
upon  Anaheim  and  the  New  h-Iexico 
Public  Utihty  Commission. 
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Comment  date:  July  15, 1993,  in 
accordance  vvith  Sta-  i  >-d  Psngraph  E 
«nd  of  this  notice. 

24.  Wholesale  Powpr  S<  rvu.es,  irvL. 
[Docket  No.  ER93-730-0OOI 

Takfi  notice  that  on  June  25. 1993. 
Wholesale  Power  Services.  Inc.  (WPS) 
petitioned  the  Ccmmission  for 
acceptance  of  WPS  Rate  Schedule  FERC 
No.  1:  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Comrrassion 
regulations.  WPS  is  an  indirect 
subsidiar\-  of  PSI  Resources.  Inc.  which 
is  the  parent  company  of  PSI  Energy, 
Inc.,  a  public  utility. 

Comment  date:  July  15, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Hudson  Gas  k  Eiectric  G>rp. 

(Docket  No  ER93-732-OOOi 

Take  notice  that  on  June  28, 1993, 
Central  Hudson  Gas  *  Electric 
Corporation  (CHG&E)  tendered  for  filing 
a  Rate  Schedule  and  seven  Supplements 
relating  to  an  agreement  for  the 
installation,  ownership  and 
maintenance  by  QIG&E  of  certain 
faciUties  at  its  Rock  Tavern  and  Roseton 
Substations  in  connection  with  the 
construction  by  the  Power  Authority  of 
the  State  of  New  Yoric  (NYPA)  of  its 
Marcy  South  Transmission  Lines. 
CHG&E  has  requested  waiver  of  notice 
requirements  so  that  the  Rate  Schedule 
can  be  made  effective  as  of  December  7, 
1983,  Supplement  No.  1  as  of  September 
11,  1985.  Supplement  No.  2  as  of 
November  1. 1987,  Supplement  No.  3  as 
of  July  1. 1988,  Supplement  No.  4  as  of 
July  1. 1989.  Supplement  No.  5  as  of 
July  1, 1990  and  Supplement  No.  6  as 
of  July  1, 1991,  Supplement  No.  7  as  of 
July  1.1992. 

CHG&E  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  NYfA 
and  upon  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  July  15, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Public  Service  Electric  and  Gas  Co. 

(Docket  No.  EK93-50O-0OO] 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey  on  June  25. 1993, 
tendered  for  filing  a  Second  Supplement 
to  the  Agreement  for  the  Sale  of  Energy 
and  Capacity  to  Central  Hudson  Gas  and 
Electric  Corporation  (CHG4E)  to  provide 
replacement  power  for  generating  units 
f Roseton,  aama^ed  in  a  fire  on  March 
IS.  1391 


Copies  of  the  Second  Supplement 
have  been  served  upon  CHG&E  and 
interested  state  commissions. 

Comment  date:  July  15, 1993,  in 
accordance  with  Standard  Paragraph 
at  the  end  of  this  notice. 


E 


Sta'-iiard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protect  said  filing  should  file  a 
motion  to  intervene  or  pretest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Nl!., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-16370  Filed  7-9-93.  845  am! 

BIUJNQ  COOe  S717-01-II 


[Docket  Ho   0^92-54^-003] 

Po  K  ''"jH^r  oar*f--er8,  L,P  ;  Application 
for  Comn-'i5Sion  Recertiflcation  of 
Quaii^'sng  stfjfus  of  a  Cogencation 
Facility 

July  6, 1993 

On  June  25, 1993,  Polk  Power 
Partners.  LP.  of  3753  Howard  Hughes 
Peu-kway.  suite  200.  Las  Vegas,  Nevada 
89109,  submitted  for  filing  an 
apphcation  for  recertificaticn  of  a 
facility  as  a  qualifying  cogeneration 
faciUty  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  appUcant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  central  Florida,  near 
Bartow,  in  Polk  County.  Florida.  On 
December  23. 1991,  in  Docket  No. 
QF92-54-000  applicant  filed  a  notice  of 
self  certification.  The  Commission 
subsequently  certified  and  then 
recertified  the  facifity  as  a  qualifying 
cogeneration  facility  in  Poik  Power 
Partners,  LP.,  fil  FERC  f  6]  .0,30  '1992;, 
and  61  FERC1 61,300  (19921, 
respectively.  The  instant  request  for 
recertificatior  is  due  to  'he  ratn  that  the 
maximum  net  electric  power  production 
capacity  will  decrease  from  118.7  MW 


to  118.3  MW  ar.d  an  additional  or 

alternative  thermal  host,  an  ethanol 
manufacturing  plant,  is  contemplated. 
The  fthanol  manufacturer  will  use 
steam  for  the  production  of  elhanul. 

.\v.y  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Kf>gulator\'  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  a: 
214  of  the  Commission's  Rules  of 
F^ractice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  with; 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  tr: 
become  a  party  must  file  a  petition  to 
liiten'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  CaAhell. 
Secretary. 
(FR  Doc.  93-16373  Filed  7-9-93;  8:45  amj 

BiLUNG  COOE  n--0',--M 


[Project  No.  2'154-018  Minnesota] 

Minnesota  Power  Co.;  Availability  cf 
Environmental  Assessrnent 

July  6, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
436.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Sylvan  Hydroelectric 
Project,  located  on  the  Crow  Wing  River 
in  Cass  and  Morrison  Counties, 
Minnesota,  near  Rosing  Township,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA,  the  Commissions  staff  has  analyzed 
the  existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project  would  not  constitute  a  major 
federal  action  that  wo'uld  significantly 
affect  quality  of  the  human 
environmei't. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  ciTires 
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at  941  North  Capitol  Street,  NE., 

Washington.  DC  2042fi 

Lots  D,  Cashell, 

Secretan- 

[FR  Doc  93-16374  Filed  7-9-93;  8:45  am] 

BILLING  COO€  «717-01-M 

[Docket  No.  RP93-70-000] 

Black  Martin  Pipeline  Co.;  Informal 
Settlement  Conference 

;.:iv6.  1993 

Take  notice  that  an  ;n formal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday.  Tuly  12, 
1991  at  10  am  at  the  offices  of  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20425.  for  the  purpose 
r^f  exploring  the  possible  settlement  of 
the  above  referenced  cocket. 

Any  party,  as  defined  by  18  CER 
385,102fc),  or  anv  participant  as  defined 
m  18  CFR  385  idafb).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  interi-enor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
,185.214), 

For  additional  information,  contact 
Fvusseli  B  Mamone  at  (202)  208-0744  or 
A"]a  M.  Clark  at  (202)  208-2034. 
Lois  D  Cashpll, 
Secretary. 
[FR  Doc.  93-16371  Filed  7-9-93;  8:45  am) 

BIlUNG  CODC  rU-Ol-M 


[Docket  No.  CP91-1 129-001] 

Northwest  Pipeline  Corp,,  Petition  Tc 
Amend 

July  6. 1993. 

Take  notice  that  on  June  24, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP91-1129-001,  a  petition  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
seeking  a  conforming  amendment  to  a 
Certificate  of  Public  Convenience  and 
Necessity  issued  June  16,  1991,  in 
Docket  No.  CP91-1 129-000.  Such 
amendment  should  reflect  the 
differences  betv/een  the  actuallv 
installed  new  m.ainhne  compressor 
station  near  Ignacio,  Colorado,  and  the 
originally  certificated  station,  ail  as 
more  fully  set  forth  in  the  petition  that 
IS  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  the  original 
order  authorized  Northwest  to  construct 
and  operate  a  new  13.000  horsepower 
compressor  station,  now  referred  to  as 
the  La  Plata  "B"  Compressor  Station 
The  new  compressor  station  was 


proposed  to  be  located  within  the 
boundaries  of  the  existing  La  Plata  "A" 
Compressor  Station  site.  Northwest 
states  that,  because  of  design  changes, 
trie  new  13  000  horsepower  station  was 
actually  built  on  an  adjacent  site,  with 
a  modification  to  the  originally 
proposed  suction  and  discharge  piping 
connecting  the  station  with  Northwest's 
transmission  system  and  the  Ignacio 
Processing  Plant. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
July  27,  1993,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
1 57. 10).  All  protests  filed  with  the 
Commission  wU  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding, 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
LoLsD  Cashpll. 
Secretary. 
(FR  Doc.  93-16372  Filed  7-9-93;  8:45  am] 

BILU.NG  CODE  e7'7..Cl -M 


Office  of  Arms  Contro!  a"c! 
Ncnproliferatlon 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the  sale 
to  the  Compagnie  Generale  des  Matieres 
Nucleanes  (COGEMA)  Pierrelatte. 
France  of  the  following  materials: 
611,028  pounds  of  natural  uranium,  and 
6.804.559  pounds  of  uranium,  enriched 
to  less  than  1.25  percent  in  the  isotope 
uranium-235,  for  use  as  fuel  in  power 
reactors. 

In  accordance  vvidi  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
It  has  been  determined  that  this 
subsequent  arrangement  will  not  be 


inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC.  on  July  7, 1993. 

friwarri  T    F«'i 

Acting  uiroctor.  Office  of  NonproUferaUon 
Policy. 

[FR  Doc  93-16458  Filed  7-9-93;  8:45  am) 
BILUNQ  CODE  M50-01-M 


Ctfice  c?  Energy  Research 
[Notice  ?.'.>-15) 

Special  Researc'T  Gr8ni  Pr&g'a"-    '-'■p- 
Freshr^iSn  E,n'"ic.'"i"ief^'>  P'O'^h^^'    f'^'-'EP) 

AGENCY;  Office  of  Energy  Research  (ER), 
Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMIdARY:  The  Office  of  University  and 
Science  Education  Programs  (USEP)  of 
the  U.S.  Department  of  Energy  (DOE), 
announces  its  interest  in  receiving  grant 
applications  from  four-year  and  two- 
year  (community  colleges)  institutions 
of  higher  education  that  will  support  the 
development  of  programs  and 
approaches  to  encourage 
underrepresented  populations  in 
science-based  careers.  Examples  of  these 
approaches  include,  but  are  not  limited 
to,  summer  institutes  and  academic  year 
activities  that  prepare  students  in 
science  and  mathematics  subject  matter 
and  motivate  them  to  take  future 
college-preparatory  courses  in  science, 
mathematics,  and  engineering. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  e.d.t.,  September  15, 1993, 
to  permit  timely  consideration  for  award 
in  Fiscal  Year  1994.  No  electronic 
submissions  of  formal  applications  will 
be  accepted. 

ADDRESSES:  Formal  appUcations 
referencing  Program  Notice  93-15 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  Washington,  DC  20585.  The 
following  address  must  be  used  when 
submitting  appUcations  by  U.S.  Postal 
Service  Express  Mail,  any  commercial 
mail  deUvery  service,  or  when  hand 
carried  by  the  applicant:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantowm  Road,  Germantown.  MD 
20874 
FOR  FURTHER  TECHNtCAl,  iNFORMA'-i,>N: 

John Ortmo  .  i  ;  <:   ;M,-.;  i^-      4fice 
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of  University  and  Sr;ence  Eduriitior, 
Programs.  ST-SO  U  S  Department  of 
Ener«v,  1000  Independence  Avenue, 
SW.rWashingtcn,  DC  20585,  telephone 
f20:)  586-8949- 
SUPPLEMENTARY  INFORMATION;  The  DOE 

is  concerned  about  whether  there  will 
be  enough  science,  engineering  and 
mathematics  professionals  to  perform  its 
research  and  developmemt  mission  and 
is  authorized  in  the  Energy 
Reorganization  Act  of  1974  to"*  •  ' 
assure  an  adequate  supply  of  manpower 
for  the  accomplishment  of  energy 
research  and  development  programs  by 
sponsoring  and  assisting  in  education 
and  training  activities  in  postsecondary 
institutions,  vocational  schools  and 
other  institutions  •  '  •"42U.  S.  C. 
5813(11). 

Specifically,  DOE's  concern  is  based 
on  the  consideration  that  the  future 
supply  of  science  and  engineering 
manpower  is  threatened  by  two  factors: 
fewer  students  enrolling  in  science- 
based  courses  in  high  school  and  fewer 
students  available  to  join  the  science, 
engineering  and  math  pool  due  to 
declining  birth  rates.  Students  who  have 
completed  the  ninth  grade  in  high 
school  often  decide  not  to  take  another 
science-based  course.  Once  the 
traditional  math/science  sequence  is 
disrupted,  it  is  too  late  for  students  to 
n'.eet  the  minimum  requirements  for 
admission  to  college  and  university 
science  and  engineering  programs. 

The  primary  purpose  of  PREP  is  to 
alleviate  manpower  shortages  in 
science,  engineering  and  math  careers 
by  preparing  and  guiding  students 
entering  sixth  through  tenth  grades 
(have  not  completed  the  tenth  grade)  in 
the  selection  of  college-preparatory 
courses  m  science,  mathematics  and 
engineering.  Therefore,  in  accordance 
with  10  CFR  600.7(b)(1).  eligibility  for 
awards  under  this  notice  is  limited  to 
four-year  accredited  institutions  of 
higher  education  which  grant 
baccalaureate  degrees  in  science, 
mathematics  and  engineering  and  to 
two-year  institutions  (community 
colleges).  Community  colleges  are 
encouraged  to  maintain  articulation 
agreements  vnth  four-year  institutions 
which  offer  degrees  in  science, 
mathematics  and  engineering.  Eligibility 
is  restricted  to  these  institutions  because 
they  offer  the  science,  mathematics  and 
engineering  degrees  which  the  student 
participants  entering  sixth  through  tenth 
grade  will  be  encouraged  to  pursue. 

PREP  projects  are  required  to  have  a 
summer  component.  The  summer 
component  must  be  no  less  than  four 
continuous  weeks,  reaching  a  minimum 
of  24  students  in  s[Ta<ies  six  to  ten  (have 


UMI 


not  completed  the  tenth  grade).  These 
24  students  must  participate  in  the 
program  for  four  continuous  weeks. 
Typically,  PREP  grantee  institutions 
work  collaboratively  with  local  school 
districts,  local  industry,  students' 
parents  and  peers  to  ensure  success. 
Other  elements  which  may  strengthen 
applications  include,  but  are  not  limited 
to:  foUow-up  activities  during  the 
academic  year;  interdisciplinary 
approach  to  teaching  science  and 
mathematics;  the  i:ise  of  rcle  models  and 
field  trips;  and  students'  active 
participation  in  hands-on  actinties. 
DOE  financial  support  is  expected  not  to 
comprise  the  totality  of  funding  for  an 
individual  project.  In  FY  1993,  projects 
were  supported  at  50  institutions.  DOE 
funds  of  approximately  $2  million  were 
augmented  by  over  $2.7  million  in  non- 
DOE  (private  industry  and  university) 
funds  and  it  is  desirable  that 
applications  for  the  FY  1994  program 
indicate  similar  non-DOE  support. 

Contingent  upon  availability  of 
appropriated  funds,  DOE  expects  to 
make  several  two-year  grants  in  Fi'  1994 
to  meet  the  objectives  of  the  program. 
The  amount  of  each  grant  award  will  be 
limited  to  a  maximum  of  $42,000  or 
$21,000  per  year. 

Information  about  the  development 
and  submission  of  applications, 
eligibihty,  limitations,  program 
requirements,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the  ER 
Application  Guide,  and  10  CFR  part 
605.  The  application  kit  and  guide  is 
available  from  the  U.S.  Department  of 
Energy,  Office  of  University  and  Science 
Education  Programs,  ST-50, 
Washington.  DC  20585.  Telephone 
requests  may  be  made  by  calling  (202) 
586-8949. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

This  notice  requests  further  that  the 
"Detailed  Description  of  Research  Work 
Proposed"  component  of  a  complete 
grant  application  as  established  by  10 
CFR  part  605  should  not  exceed  15 
double-spaced,  typed  pages.  This 
description  of  work  should  include: 

(1)  The  conceptual  design  and  how 
that  design  relates  to  program 
objectives; 

(2)  The  target  audience(s)  the  proje^jt 
will  serve  and  efforts  planned  to  serve 
that  audience; 

(3)  The  mechanisms  to  be  used  to 
organize  and  manage  the  project, 
including  the  roles  and  responsibilities, 
financial  and  otherwise,  of  any 
partnerships; 


(4)  The  monitoring  and  evaluation 

plan,  including  how  those  plans  can  N^ 
used  for  possible  modification, 

(5)  The  planned  outromes  and  how 
these  outcomes  wiil  be  assessed  and 
reported;  and 

16)  The  anticipated  significance  of  the 
protect  and  how  it  wiil  be  confirmed. 

Issued  in  Washington,  DC.  on  July  1, 1993. 
D  D.  Mayhew, 

Direct  jr,  Office  of  Management.  Office  cf 
Energy  Research. 

[FR  Doc.  93-16456  Filed  7-9-93;  8:45  ara| 
BaxmO  CODE  M50-01-P 


Office  of  Fossil  Eoergy 
(FE  Docket  No  93-50-NG] 

Cascade  Natural  Gas  Corp;  Order 
Granting  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE 
ACTION:  Notice  of  order 

SUMMARY:  In  DOE.  FE  Order  No,  810, 
issued  June  22.  1993,  the  Off.ce  of  Fo.s.mI 
Enersy  of  the  Department  of  Energy 
authorized  Ca,'=cade  Nr;tural  Gas 
Corporation  to  impo.'l  up  to  4.854  M.  f 
of  Canadian  natural  gas  per  day  from 
Canadian  Hydrocarbons  Marketing,  Inc.. 
beginning  June  22,  1393,  through 
Oc"tober31.1996. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Piopams  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  P'ederal  holidays. 

Issued  in  Washington,  DC,  on  June  24, 
1993. 
Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  93-16457  Filed  7-9-93;  6:45  am] 
BILUNO  CODE  MOMM-M 


ENVIRONMENT  a.L  PPOTECTION 
AGENCY 

[FRL~4er?-s] 

r„:-l  ;  Water  i^.y^lei-n  SLipervision 
P.-.ograrr;  Rcvrsi:;n  *o'  lis  State  of  Oh:o 

AGENCY:  Enwonmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
.\c^..  as  amended,  42  U.SC.  300g-2,  and 


or  rescindir 
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rvision 
Stale  o'  Ohio 


40  CFR  part  14.:.  suhpart  B,  the  Ndtioral 
Primary  DrLnking  Water  iReguiaticns 
(NPDWR),  that  the  State  of  Ohio  is 
revising  its  Public  Water  System 
Supervision  (PWSS)  primacy  program. 
The  Ohio  Environmental  Protection 
Agency  (OEPA)  has  adopted  drinking 
water  regulations  for  the  treatment  of 
surface  water  that  correspond  to  the 
NPDWR  for  surface  water  treatment 
(SWT)  promulgated  by  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  on  June  29. 1989,  (54  FR  27486). 
The  U.S.  EPA  has  completed  its  review 
of  Ohio's  primacy  revision. 

The  U.S.  EPA  has  determined  il-dt  :he 
Ohio  SWT  Rule  meets  the  rwj  ,< r^--r,^^:'* 
of  the  Federal  rule.  Included  m  ihis 
determination  is  U.S.  EPA's  conclusion 
that  the  analytical  methods  referenced 
in  the  Ohio  SWT  Rule  for  determining 
comphance  are  as  stringent  as  the 
Federal  SWT  Regulations. 

As  part  of  its  review  of  the  Ohio  SWT 
Rule,  U.S.  EPA  conducted  a  technical 
evaluation  of  the  anal>'tical  methods 
referenced  in  the  Ohio  Analytical 
Techniques  Rule  (Ohio  Administrative 
Code  (OAC),  Chapter  3745-81-27). 
which  contains  the  analytical  methods 
referenced  in  the  Ohio  rules  for 
determining  '.  cnipliance  for  turbidity 
and  residual  disinfectant  chlorine  at 
treatment  systems  which  have  a  surface 
water  source.  The  OAC  Chapter  3745- 
81-27  prescribes  certain  anal}-*,;;.ai 
meti'^ods  from  the  17th  Edition  of 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  which  have 
not  been  formially  approved  by  the  U.S. 
EPA.  After  conducting  a  side-by-side 
comparison  of  the  proposed  Ohio 
methods  and  those  currently  approved 
by  the  U.S.  EPA.  U.S.  EPA  concluded 
that  the  Ohio  methods  for  turbidity  and 
residual  disinfection  concentration  (free 
chlorine  and  combined  chlorine, 
chlorine  dioxide  and  ozone)  are 
scientifically  identical  to  the  Federally 
approved  methods.  The  U.S.  EPA  has 
therefore  determined  that  these 
referenced  methods  are  as  stringent  as 
the  corresponding  citations  in  the 
Federal  regulations  for  deciding 
comphance  at  water  treatment  systems 
which  obtain  pubhc  drinking  water 
supplies  from  a  surface  water  source. 
All  interested  parties  are  invited  to 
submit  WTitten  comments  on  this 
proposed  determination,  and  request  a 
pubhc  hearing  on  or  before  August  11, 
1993. 1'  a  p'ablic  hearing  is  requested 
and  granted,  the  corresponding 
determination  shall  not  become 
effective  until  such  tine,  following  the 
hearing,  at  which  the  Regional 
-Administrator  issues  an  order  affirming 
or  roscindir^e  this  action. 


Please  submit  all  comments  and 
requests  for  a  pubUc  hearing  to  William 
Spaulding(WD-17J),U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

If  requests  which  indicate  sufficient 
interest  and/ or  significance  are  received 
by  the  end  of  the  Notice  period,  a  public 
hearing  will  be  held.  Any  request  for  a 
public  hearing  shall  include  the 
following:  (1)  The  name,  address,  and 
telephone  number  of  the  individual, 
organization,  or  other  entity  requesting 
a  hearing;  (2)  A  brief  statement  of  the 
requesting  person's  interest  in  the 
Regional  Administrator's  determination 
and  of  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  and  (3)  The  signature  of  the 
individual  making  the  request;  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Fefiera!  Rpt'i^tf  r 
and  in  newspapers  of  g-'re-'si 
circulation  in  the  .^tnte  of  Ohio.  A  notice 
will  also  be  sent  to  the  person(s) 
requesting  the  bearing  as  well  as  to  the 
State  of  Ohio.  The  hearing  notice  will 
mclude  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  August  11. 1993. 

Please  bring  this  Notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  these 
determinations. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Ohio  Enviroimiental  Protection  Agency, 

Division  of  Drinking  and  Ground 

Waters,  P.O.  Box  1049, 1800 

WeterMark  Drive,  Columbus,  Ohio 

43266-0149. 
U.S.  Enviroimiental  Protection  Agency, 

Region  5,  Safe  Drinking  Water  Branch 


(WD-17J).  77  West  Jackson  Boulevard. 
Chicago,  II         ;  f 
FOR  FURTHER  tt.rORUA;»ON  CONTACT: 

William  D.  Spaulding.  Region  5, 
Drinking  Water  Section,  at  the  Chicago 
address  given  above,  telephone  312/ 
886-9262. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act,  as 
amended  (1986).  and  40  CFR  142  10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Signed  this  28th  day  of  June.  1993. 
Valdu  V.  Adamkus, 

RegionaJ  Administrator,  VS.  EPA. Region  5. 
[FR  Doc.  93-16431  Filed  7-9-93;  8;45  am] 

BILUNG  COPr  ^'«-  V  r 

[FRL  4€7»-51 

F  jbi.c  Moe'.ngs  o-,  Municipal  Solid 

V.'sste  F'ow  Ccj'ii'ci 

A  j.t  ►  c  Y  Environmental  Protection 

AgeiJt.y. 

ACTION:  Notice  of  pubhc  meetings. 

s  -WMARf:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a  series  of 
three  public,  one-day  meetings  on 
municipal  solid  waste  (MSW)  flow 
control.  These  meetings  will  offer  an 
opportunity  for  interested  parties  to 
express  their  views  and  provide 
information  on  the  issues  and  impacts 
associated  with  the  use  of  municipal 
solid  waste  flow  control.  The  Agency 
will  use  this  information  in  preparing  a 
Report  to  Congress  on  flow  control. 
Interested  parties  may  submit  written 
comments  directly  to  the  Agency 
without  speaking  or  attending  a  n^eting 
if  they  choose. 

MEETING  FORMAT,  DATES  AND  LOCATIONS: 
The  Agency  is  inviting  interested 
parties,  including  representatives  of 
State  and  local  governments,  waste 
management  and  recycling  industries, 
financial  markets,  environmental,  and 
other  public  interest  organizations,  to 
attend  one  of  the  meetings,  present  a 
statement,  and/or  submit  written 
information  to  the  Agency.  Speakers 
should  register  at  least  two  weeks  in 
ad\  ance  of  the  meeting  at  which  they 
wish  to  speak.  They  may  present  a  brief 
oral  statement,  not  to  exceed  five 
minutes,  and  respond  to  questions  from 
an  EPA  panel.  Interested  parties  may 
submit  written  comments  at  the  meeting 
vrithout  speaking,  or  directly  to  the 
public  docket  wdthout  attending  the 
meeting  (see  information  below)  All 
written  statements  should  be  submitted 
in  an  original  and  two  copies.  Meeting 
attendees  who  do  not  wish  to  speak  do 
not  need  to  register  in  advance. 

Each  meeting  will  begin  promptly  at 
9:30  a.m.  and  may  continue  until  6  p.m.. 
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depending  on  tho  number  of  speakers. 
The  meeting  may  adioum  earlier  than  6 
p  m,  if  all  attendees  who  have  registered 
to  maice  a  statement  have  completed 
th'^ir  presentations  earlier  than  6  p.m. 
Speakers  generally  will  be  scheduled  in 
Lhe  order  of  registration.  Speakers  may 
be  asked  to  limit  their  statement  to  less 
than  five  minutes,  depending  on  the 
num.ber  of  speakers.  If  there  is  sufficient 
time  avaaabie  after  all  pre- registered 
speakers  have  been  scheduled, 
additional  speakers  who  register  at  the 
meeting  site  between  8  and  9  a.m.  will 
be  able  to  present  a  statement. 

The  schedule  for  Flow  Control  Public 
Meetings  is  listed  below.  Please  note 
thit  meeting  space  is  limited  to  a  first- 
comie.  first-serve  basis.  A  block  of  rooms 
has  been  reserved  at  each  hotel  meeting 
s:*e  for  your  convenience.  Please  make 
your  resen-'ation  directly  with  the  hotel 
by  asking  for  the  U.S.  EPA  Flow  Control 
Public  Meeting 

August  17,  1393  9:30  a.m..  Stouffer 
Concourse  Hotel,  2399  Jefferson  Davis 
Highwav,  Arlington.  Virginia  22202, 
(7G3!  4l'a-6800~ 

August  31.  1993  9:30  am  ,  Holiday  Inn 
Financial  Distnct,  750  Kearny  St..  San 
Francisco,  California  94108.  (415) 
43  3-6600 

September  15.  1993  9  30  am  ,  The 
Palmer  House  Hilton.  17  East  Monroe 
Street,  Chicago.  Illinois  60603,  (312) 
726-7500 

FOP  FURTHEfl  INFORMATION  CONTACT:  For 

information  on  subs'antive  matters, 
contact  Patncia  K.  Cohn,  Municipal  and 
Industrial  Solid  Waste  Division.  U.S. 
Environmental  Protection  Agency  (OS- 
301),  401  M  St,  SVV.,  Washington.  DC 
20460,  (202)  250-3132  or  (202)  260- 
6261.  For  information  on  adm.inistrative 
m.atters  or  to  pre-register  to  present  a 
statement  a'  any  of  the  meetings,  please 
call  the  U.S.  EPA  Flow  Control  Meeting 
Lineat  (703)  21ft-2550  Please  pre- 
register  no  later  than  two  weeks  before 
the  meeting  at  which  you  wish  to  speak. 

Public  Docket 

A  summary'  of  the  meetings  and  all 
written  comments  received  by  EPA  on 
flow  control  will  be  placed  in  a  public 
docket  and  made  available  for  viewing 
m  the  RCRA  Information  Center  (RIC), 
which  IS  located  in  room  M2816,  U.S. 
EPA,  401  M  Street,  SW  ,  Washington. 
DC.  20460.  The  RIC  is  open  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 
except  for  Federal  holidays  The  public 
must  make  an  appointment  to  view 
docket  materials.  Call  (202)250-9327  for 
an  appointment.  Copies  rest  SO  15  per 
page.  The  reference  number  for  this 
docket  is  F-93-RFCN-FFFFF 


SUPPLEMENTARY  INFORMATION: 
A   Backin"ound 

In  September  1992,  Congress  directed 
EPA  to  conduct  a  study  and  submit  a 
Report  to  Congress  by  September  1994 
on  flow  control  as  a  nieans  of  MSW 
management.  The  study  is  to  contain  a 
comparative  review  of  states  with  and 
without  such  authority,  and  an  analysis 
of  the  impact  of  flow  control  laws  on  (1) 
protection  of  hiiman  health  and  the 
environment,  (2)  development  of  state 
and  local  waste  management  capacity, 
and  (3)  achievement  of  state  and  local 
goals  for  source  reduction,  reuse,  and 
recycling. 

Flow  controls  are  legal  provisions 
used  by  local  governments  to  designate 
where  MSW  from  a  specified  geographic 
area  must  be  processed,  stored,  or 
disposed.  The  purpose  of  flow  control 
ordinances  is  to  keep  wastes  within  a 
specific  area.  In  accom.plishing  this  goal, 
flow  control  laws  may  restrict  interstate 
movement  of  wastes. 

There  is  a  wide  variation  in  the 
specific  circumstances  of  flow  controls 
from  one  locality  to  the  next,  reflecting 
a  variety  of  public-pnvate  waste 
management  roles  and  relationships, 
waste  management  systems,  and  public 
policy  goals  to  be  served  by  the  fiow 
controls.  More  than  half  of  the  States 
have  granted  local  governments 
authority  to  exercise  flow  control  over 
municipal  solid  waste. 

Although  many  jurisdictions  have 
used  flow  control  over  the  years,  there 
are  several  reasons  why  flow  control  has 
recently  become  more  controversial. 
First,  old,  less  protective  disposal 
facilities  are  closing  as  new  facility 
standards  take  effect.  The  costs  of 
municipal  solid  waste  management  are 
increasing  as  local  governments  pldxi  for 
new,  state-of-the-art  recycling,  disposal 
and  combustion  facilities  to  replace 
closing  facilities  and  meet  growing 
capacity  needs.  Flow  control  has 
become  a  widely  rehed  upon  tool  to 
cover  the  costs  of  existing  facilities  and 
may  be  a  prerequisite  to  obtain 
financing  for  new  facilities  in  many 
circumstances. 

Second,  state  and  local  governmients 
are  taking  more  active  roles  in 
integrated  waste  management  planning 
They  are  looking  at  the  whole  waste 
management  system  to  develop  plans 
that  rely  on  a  combination  of  source 
reduction,  recycling,  disposal,  and 
combustion  to  ensure  more  responsible 
materials  use  and  soUd  waste 
management.  Local  governments  see 
flow  control  as  a  key  tool  to  follow 
through  in  their  responsibility  for 
implementing  those  plans. 


Private  waste  management 
companies,  recyclers.  and  secondary 
materials  marketers  have  always  been 
important  participants  in  municipal 
waste  management  and  m.aterials  reuse. 
These  industries  are  facing  dvmamic 
changes  to  meet  new  standards  and 
changing  markets  and  management 
practices.  They  view  flow  control  laws 
as  serious  impediments  to  their  ability 
to  compete  and  to  continue  to  do 
business  in  a  lurisdiction.  As 
governments  have  become  more 
involved  in  comprehensive  planning 
and  im.piemeiitation.  the  potential  for 
public-private  conflict  and  competition 
has  increased  significantly. 

Finally,  court  decisions  over  the  last 
several  years  have  raised  serious 
questions  about  the  legal  status  of  flow 
controls.  A  number  of  recent  decisions 
have  overturned  specific  flow  control 
laws  as  violations  of  the  Com.merce 
Clause  of  the  US.  Constitution. 
However,  other  decisions  have 
supported  flow  control  laws  Because 
each  case  is  highly  dependent  on  the 
factual  circumstances,  it  is  unlikely  that 
there  will  be  any  clear  understanding 
through  the  courts  of  what  legislation  is 
or  is  not  acceptable  for  some  years  to 
come.  (The  Supreme  Court  recently 
accepted  a  flow  control  case,  C  &  A 
Carbone  v.  Clarkstown.)  In  the  interim, 
both  government  and  the  private  sector 
are  faced  with  uncertainty  over  how  to 
proceed.  Increasingly,  flow  control  is  a 
subject  of  national  debate,  with  some 
parties  raising  the  call  for  Congressional 
action, 

EPA  recognizes  that  these  are  critical 
issues  to  many  parties  with  differing 
views.  The  Agency  is  convening  three 
public  meetings  to  provide  all  parties 
with  a  forxim  to  present  their  positions 
and  to  provide  factual  information  to 
assist  the  Agency  in  better 
understanding  the  impacts  of  flow 
control. 

B.  Issues  Associated  With  Flow  Control 

EPA  believes  there  are  several  key 
issues  associated  with  the  use  of  MSW 
flow  control.  EPA  would  also  like  to 
learn  of  any  additional  issues  that  the 
Agency  should  address  in  the  Report  to 
Congress.  The  Agency  encourages 
interested  parties  to  comment  and 
provide  factual  information  in  the 
following  areas. 

•  What  materials  are/should  be 
covered  by  flow  control  laws,  (e.g. 
residential,  commercial,  industrial  solid 
waste,  curbside  separated  recyclables, 
commercial  separated  recyclables)? 
When  should  recyclables  be  treated  as 
separate  from  the  municipal  solid  waste 
stream? 
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•  What  IS  Lhe  impact  of  flow  control 
on  source  rs  iurticn  and  recycang — 
while  some  fiow  ccnu-ol  laws  are 
intended  to  promote  recycling,  are  there 
near  trrm.  cr  long  term  negative  impacts 
assoaated  v.  ith  conL-olluig  cenam 
activities  associated  wi'h  collection, 
separation,  or  transport  of  recycldbles? 

•  Ho-A-  can  local  governments 
implement  comprehensive,  integrated 
waste  management  plans  without  flow 
control? 

•  Are  there  hu^-nan  health  and 
environmental  irr.pac's  associdted  w;th 
Ho**' control? 

•  What  are  the  ecor.cmu.  impacts  of 
flow  conL-ol— how  does  it  affect  cost 
and  deliver,'  of  services  tn  taxp3yers' 
Does  flow  control  foster  inefficiencies 
that  may  undermine  sustainable  waste 
management  systems  in  the  future' 

•  What  effect  does  How  ccntroi  have 
on  waste  management  capacit\ — are 
jurisdictions  with  flow  control  more 
successful  in  financing,  constructing 
and  operating  facilities? 

•  What  are  ncn-legislative  options  to 
achieve  public  policy  goals  served  bv 
flow  contrci— what  do  States  and 
localities  without  flow  control  doi"  Is 
there  a  free  market  approach  to  achieve 
flow  control  goals— is  it  effective' 

C.  Previsions  for  Written  and  Oral 
Co  mm  en  Ls 

All  uiteres'ed  parties  may  submit 
comments  to  EPA,  Comments  may  be 
submitted  directly  to  the  docket  (see 
mforraation  above]  and  need  not  be 
presented  at  the  public  meetings. 

Dated:  June  30. 1993. 
Jpffery  D  D^nit, 

Acung  Di.-t^tor,  Office  of  Solid  Waste. 
iFR  Doc.  93-16425  Filed  7-9-93;  8:45  am] 
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Science  Advisory  Board; 
Environmental  Engineering 
Committee  Ground  Water  Monitoring 
and  Network  Design  Review 
Subcorrrrittee;  Opsn  Meeting;  July  29- 
30,1993 

Pursuant  to  the  Federal  Advisory 
Comxmittee  Act.  Fiibuc  Law  92-463. 
notice  is  hereby  given  that  the  SuenLS 
Advisory  Bcird's  {S.A.B's)  Ground  Water 
Monitoring  and  Network  Design  Re^''ew 
Subcommittee  (GWMNDRS)  of  the 
Environmental  Engineenng  CAjmmittee 
(EEC),  will  meet  on  Thursday.  July  29, 
and  Friday.  July  30.  1993.  The  meeting 
will  be  at  the  U.S.  Environme.'ital 
Protection  Agency  (EPA), 
Environmental  Monitoring  Svstems 
Laboratory  (EMSL),  P.O.  Bo.x'93478.  Las 


Vegas,  Nevada  89193-34^8  f'^44  East 
Hanrnon  =  691191  The  meeting  will 
begin  at  9  a.m.  on  Thursday,  July  29th 
and  8:30  am  on  Friday,  July  30th  and 
will  adjourn  no  le'-^r  than  4  p.m.  on  July 
30tb. 

At  this  m.eeti- V,  tne  G\\  M\T'R.'^  will 
receive  briefings  from  At-^nr  v  strt'  as 
well  as  academ.ic  rese-i:  ^hers 

'•'■■:i.i't;n^,'  Te'^t'.arch  under  Cooperative 
A^rrements  with  Lhe  Agency's  EMSL- 
LV  Laboratory,  and  comment  on  the 
draft  document  describing  the  Agency's 
research  program  dealing  with  data 
quality  objectives  for  Ground-Water 
Monitoring,  other^dse  known  as 
research  on  quantitative  methods  for 
ground-water  monitoring  netwwk 
design.  The  review  document  was 
prepared  by  the  staff  of  the  Agency's 
Office  of  Research  and  Development 
(ORD).  Copies  of  the  drsn  document  on 
the  Agency's  EMSL-LV  research 
program,  entitled  "Monitoring  Network 
Design  Research  Plan,"  dated  1993  may 
be  obtained  by  contacting  Mr.  Steven 
Gardner  (Tel.  702-798-2580]  or  Ms. 
Cherie  Hooper  of  the  Aquatic  and 
Subsurface  Monitoring  Branch  (AMW) 
of  the  Advanced  Monitoring  Systems 
Division  (AMD)  (Mail  Drop  AMW)  at 
the  U.S.  EPA's  EMSL-LV  Laboratory  at 
(702)  798-2368.  The  TvlSL-iV  FAX 
number  is  (702)  798-2692. 

The  proposed  charge  to  the  SAB's 
GWMNDRS  from  the  Agency's  EMSL- 
LV,  as  well  as  from  the  Office  of  Solid 
Waste  (OSW)  is  to  address  the  use  of 
quantitative  methods  in  the  overall 
monitoring  well  network  design 
research  program  deahng  with 
quantitative  data  quality  objectives 
(QDQO),  to  evaluate  research-in- 
progress,  and  to  examine  what  other 
technical  expertise  or  resources  that  can 
be  brought  to  bear  on  the  research 
program  to  enhance  implementation  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  ground-water 
monitoring  research  program.  The 
following  monitoring  network  design 
research  areas  will  be  addressed  in  the 
review:  (1)  Computerized  geostatistical 
tools;  (2)  stochastic  simulation  and 
optimization  models,  and  (3)  fractal 
mathematics  to  describe  aquifer 
heterogeneity.  The  EMSL-LV  staff  wUI 
also  present  its  plans  for  future  research. 

The  following  questions  are  being 
asked  of  the  SAB/GWMNDRS:  (1)  Do 
the  quantitative  methods  assist  in 
designing  monitoring  networks?  What 
advantages  do  they  have  over  current 
network  design  methods,  such  as  best 
professional  judgem.ent?  Are  the 
methods  too  complex,  considering  the 
user  profile'  Will  user  profiles  be 
considered  in  developing  the  final 
project  deliverables?,  (2]  Are  the 


underlying  assumptions  of  models  used 
valid?  Do  the  model  assumptions  make 
sense  considering  the  physical  system 
being  modeled?;  (3]  Are  the  data 
requirements  for  tbe  models  realistic? 
How  does  the  model  address  data 
reliability  (e.g.,  accuracy  and  precision). 
variance,  and  sample  sizes?  What 
improvements  could  be  made  to  address 
these  concerns?;  (4)  How  can  the 
research  be  used  to  enhance 
implementation  of  the  RCRA  ground- 
water monitoring  program?;  and  (5) 
What  other  technical  expertise  or 
resoiurces  within  EPA,  other  Federal 
Agencies,  national  laboratories,  and 
academic  institutions  could  be  utilized 
to  better  serve  the  cUent's  needs? 

The  meeting  is  open  to  the  public  and 
seating  will  be  on  a  first  come  basis. 
Any  member  of  the  pubhc  wishing 
further  information,  such  as  a  proposed 
agenda  on  the  meeting  should  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  or  Mrs.  Dorothy  M. 
Clark,  Secretary  to  the  Ground  Water 
Monitoring  and  Network  Design  Review 
Subcommittee  (GWMNDRS),  Science 
Advisory  Board  (AlGlF),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460.  at  (202)  260- 
6552  or  FAX  (202)  260-7118.  Written 
comments  received  by  July  15. 1993  will 
be  mailed  to  the  SAB/GWMNDRS; 
comments  received  after  that  date  will 
be  provided  to  the  GWMNDRS  at  the 
meeting.  Written  comments  of  any 
length  (at  least  35  copies)  may  be 
provided  to  the  Subcommittee  up  until 
the  meeting. 

Members  of  the  pubhc  who  wish  to 
make  a  brief  oral  presentation  should 
contact  Dr.  K.  Jack  Kooyoomjian  no  later 
than  July  26. 1993  in  order  to  have  time 
reserved  on  the  agenda.  The  Science 
Advisory  Board  expects  that  pubUc 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 

Dated:  June  2S.  1993. 
Samuel  R.  RoiHflwi;^, 

Acting  Staff  Director,  Science  Advisory  Board 
(AWIP). 

(FR  Doc  93-16432  Filed  7-9-93;  8:45  am] 
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ACTION:  No'icp 


UMI 


SUMMARY:  EPA  has  rec^'vecl  a 
nonindi^enoiis  rracrobial  pesticide 
'NMP)  application  from  the  Department 
of  E:itomology,  University  of  Minnesota 
of  intent  to  conduct  small-scale  field 
testing  of  an  NMP  microsporidian, 
Nosema  fumacalis.  The  Agency  has 
dt^termined  that  the  application  may  be 
of  rt>wional  and  national  significance. 
Therefore,  ;n  accordance  with  40  CFR 
172  !1  {a!  the  Agency  is  soHciting 
pubhc  rrjrr.nients  on  this  application. 
DAT^S:  Written  comments  must  be 
received  on  or  before  [insert  date  30 
days  after  date  of  publication  in  the 
Federal  Register 

ADDRESSES:  Comments  in  triphcate, 
must  bear  the  docket  control  number 
OPF-50'6o  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Fieid  Operations  Division 
'H-506C),  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460  In  person  bring  comments  to: 
Rm  1128,  Cn-stal  Mall  #2, 1921 
Jefferson  Da\  is  Highway,  Arlington,  VA 
22202 

InfDrmat.:n  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
■  Confidential  Business  Information" 
fC3I)  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  record, 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
excluding  legal  holidays. 
FOR  FUR'^HER  INFORMATON  CONTACT:  By 
mail;  Phillip  O.  Huttcn.  Product 
Manager  (PM)  18.  Registration  Division 
(H750.5C},  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number. 
Rm.  213.  Crystal  Mall  #2. 1921  Jefferson 
Davis  High-.vay.  Arlington.  VA  22202. 
(703) 305-7690. 

SLir--uEMENTARY  INFORMATION:  An 
appliuition  for  an  NMP  has  been 
received  from  Dr.  Cary  T.  Oien, 
Department  of  Entomology,  University 
of  Minnesota.  219  Hudson  Hall.  1980 
Folwell  Ave.,  St.  Paul.  MN  55108.  of 
intent  to  conduct  small-scale  field 
testing  of  microsporidian,  nosema 
fumacalis  (Microsporidia  nosematidae). 
This  NMP  application  EPA  ?.le  symbol 


is  060219-NMP-Il.  The  proposed  small- 
scale  field  trials  will  involve  the 
introduction  of  the  microsporidia. 
nosema  fumacalis,  and  the  European 
com  borer,  Ostrinia  nubilalis.  The 
testing  will  be  conducted  at  the 
University  of  Minnesota  Agricultural 
Experimental  Station  in  Rosemount. 
Minnesota.  The  crop  to  be  used  is  a 
hybrid  Jubilee  sweet  com  which  is 
widely  planted  and  is  not  resistant  to 
the  European  com  borer.  Com  is 
naturally  habitant  for  both,  the  natural 
host.  Ostrinia  fumacalis,  and  the 
experimental  host,  Ostrinia  nubilalis. 
The  entire  test  site  will  be  less  than  10 
acres. 

Since  the  microsporidian  is  host- 
specific,  extra  corporeal  survival  of  the 
organism  is  not  expected  for  this 
Ostrinia  fumacalis  species  to  be  tested. 

Dated:  June  21, 1993. 
Lawxence  E.  Culleen, 

Acung  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
IFR  Doc.  93-16430  Filed  7-9-93;  8:45  am] 
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[OPP-50763;  FRL-4S29--3I 

Receipt  of  Notification  to  Conduct 
Small-Scaie  Testing  of  s 
Nonlndigenous  Microbial  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a 
nonindigenous  microbial  pesticide 
(NMP)  application  (NMP  No.  10182- 
NMP-R)  from  ZENECA  Ag  Products  of 
intent  to  conduct  small-scale  field 
testing.  The  Agency  has  determined  that 
the  application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a).  the 
Agency  is  soUciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  August  11. 1993. 
ADDRESSES:  Comments  in  triplicate, 
must  bear  the  docket  control  number 
OPP-50763  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person  bring  comments  to: 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  Information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  net  be 


disclosed  except  in  accordance  with 
procedures  set  fortn  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  p:iblic  record. 
Information  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
wdthout  prior  noti.:e  to  the  submitter. 
Written  comments  will  be  available  for 
pubhc  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  B^* 
ma:l  Phillip  O.  Huttcn,  Product 
Manager  (PM)  18,  Registration  Division 
fH7505C'),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm  213,  Crystal  Mall  »2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703) 305-7690. 

SUPPLEMENTARY  INFORMATION:  An 

application  for  an  NMP  has  been 
received  from  ZENECA  Ag  Products, 
P.O.  Box  751,  Wilmington,  Delaware 
19897.  This  NMP  application  EPA  file 
symbol  is  10182-NMP-R.  This 
proposed  sm.ali-scale  field  trials  will 
involve  the  release  of  the  nonindigenous 
insect  virus.  Heliotkis  Armigera  to  be 
tested  to  determine  its  efficacy  against 
Heliothis  Virescens  and  Heliocoverpa 
zea  on  cotton  in  the  United  States 
during  the  1993  growing  season.  The 
total  acres  to  be  tested  on  cotton  will  be 
no  more  than  10  acres. 

The  primary  objectives  of  the 
proposed  test  are:  (1)  To  determine  the 
intrinsic  efficacy  valve  of  HaNPr  A44EB 
(the  best  material)  against  field 
populations  of  Heliothis  virescens  and 
Heliocoverpa  z^a  on  cotton,  and  (2)  to 
compare  the  physical  and  biological 
properties  of  different  formulations  of 
HaNPr  A44EB  under  field  conditions. 

These  viruses  are  ubiquitous  in  the 
environment  worldwide,  and  it  is  not 
likely  that  this  strain  of  nuclear 
polyhedrosis  vims  (NPV)  could  escape 
its  natural  constraints  and  survive  in  the 
environment  in  which  testing  will  take 
place. 

Dated:  June  21, 1993. 
La-v^xente  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

[FR  Doc.  93-16429  Filed  7-9-93;  8:45  am) 

BILUNQ  CODE  «S«0-50-F 


Federal  Register  /  Vol.  58,  No.  131   /  Mondav    ^u'v  12    1103   /  NomVp<; 


37481 


[OPP-50762;  FRL-4629-2] 

Receipt  of  an  Amendment  Application 
for  an  Experimental  Use  Permit  for  a 
Transgenic  Plant  Pesticide 

AGENCY:  Environmental  Protection 

At'*>ncy  (EPA). 
ACTION:  Nnticp 

SUMMARY:  On  March  17.  1993,  EPA 
rvi  I  ;ve  i  from  Monsanto  Company  an 
amendment  application  requesting  an 
extension/expansion  of  their 
experimental  use  permit  (EUP)  EUP  No. 
524-EUP-73,  issued  on  April  10. 1992. 
Monsanto  intends  to  continue  to 
conduct  small-scale  field  testing  of  a 
genetically  engineered  microbial 
pesticide.  The  Agency  has  determined 
that  the  application  may  be  of  regional 
and  national  significance.  Therefore,  in 
a(  rordancp  with  40  CFR  172.11(a),  the 
.Agpncv  IS  soliciting  public  comments 
on  this  amendment  application  request 
for  extension/expansion  of  Monsanto's 
EIT, 

DATES:  Written  comments  must  be 
rPifiived  on  or  before  August  11,  1993. 
ADDRESSES:  Comments  in  triplicate, 
must  bear  the  docket  control  number 
OPP-50762  and  be  submitted  to:  Public 
Response  and  Program  Resources 
BrarK.h,  Field  Operations  Division 
iH"50'=,C],  Environmental  Protection 
Agnni  y,  401  M  St,,  SW.,  Washington, 
DC  20460  In  person  bring  comments  to: 
Rm   1 128,  Crystal  Mall  #2,  1921 
Infferson  Davis  Highway,  Arlington,  VA 
22202, 

Infor:7ia'iori  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  ail  of  that  information  as 

Confidential  Business  Information" 
(CB!).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosea  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hohdays 
FOR  FURTHER  INFORMATION  CONTACT:  h\ 
mail,  Phillip  O,  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
iH7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW,,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213.  Crystal  Mai!  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703) 305-7690. 


SUPPLEMENTARY  iNFORMATiON:  On  March 
17,  19Q3  EP.^  r<^reived  an  application 
from  Monsanto  Company,  700 
Chesterfield  Parkway  North,  St.  Louis, 
Missouri  63198.  This  EUP  application 
for  extension/expansion  is  EPA 
Registration  Number  524-EUP-73. 
Monsanto's  EUP  extension/expansion 
application  is  a  request  to  allow  for  the 
continuation  of  field  testing  of  several 
lines  of  cotton  plants  which  contain 
several  forms  of  insect  control  protein 
derived  &x)m  the  common  soil  microbes 
Bacillus  thuringiensis  variety  kurstaki 
(B.t.k).  Monsanto  is  requesting  that 
their  EUP  be  amended  to  add  an 
additional  site  in  Maryland. 

In  addition  to  the  originally  approved 
ELT  (April  10. 1992).  Monsanto  in 
cooperation  with  the  Asgrow  Seed 
Company  plans  to  estabUsh  a  plot 
containing  up  to  5  different  genetically 
modified  crops  at  the  Asgrow  Research 
Farm  located  near  Queenstovim. 
Maryland.  The  total  plot  area  will  be  no 
more  than  0.5  land  acre.  There  will  be 
no  more  than  80  cotton  plants  per  0.03 
acre.  The  maximum  of  B.t.k.  planted 
acre  will  be  the  same  as  the  original 
EUP  (147.9).  A  total  amount  of  the  B.t.k. 
proteins  release  wiU  not  exceed  134.22 
grams. 

The  primary  difference  between  the 
proposed  extension/expansion  is  the 
addition  of  the  State  of  Maryland,  and 
the  increase  in  the  amount  of  seed  to  be 
planted  from  1,289  pounds  of  transgenic 
cotton  seed  to  2,958  pounds  of  seed. 
Upon  completion  of  the  testing,  some  of 
cotton  seed,  lint,  and  vegetation  will  be 
collected  and  saved  for  future  research, 
analysis,  or  plantings.  No  seed  may  be 
used  for  food  or  feed,  and  all  other  plant 
material  must  be  destroyed. 

Dated:  June  21, 1993. 
Lawrence  E.  Cixlleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
[PR  Doc.  93-16428  Filed  7-9-93:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No,  1951] 

Petitions  for  Reconsideration  ot 
Actions  in  Rulemaking  Proceedings 

July  2, 1993. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  pubUshed  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  available  for 
reviewing  and  copying  in  room  239, 
1919  M  Street,  V\V    Washington.  DC  or 


may  be  purchased  fi^m  the 
Commission's  copy  contractor  ITS.  Inc. 
(202)  857-3800.  Opposition  to  these 
petitions  must  be  filed.  See  §  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  RepUes  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  FM  §  73.606(b), 
Table  of  Allotments.  Television 
Broadcast  Stations.  (Albion. 
Lincoln,  and  Columbus,  Nebraska) 
(MM  Docket  No.  91-304.  RM  No. 

7787) 
Number  of  Petitions  Filed:  2 
Subject:  Competition  in  the  Interstate 
Interexchange  Marketplace. 
(CC  Docket  No.  90-132) 
Number  of  Petitions  Filed:  1 
Subject:  Amendment  of  Part  69 
Allocation  of  General  Support 
Facility  Costs. 
(CC  Docket  No.  92-222) 
Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

U  Vera  F.  Marriiall, 

Acting  Secretary. 

(FR  Doc.  93-16413  Filed  7-&-93.  8:45  am) 

muma  coot  <7i»-»i-m 


[CC  Docket  No.  9S-161,  DA  <■  *»  «40] 

Od'-k  Bader,  tn.:::    c'b  a,'  "MC  Lc-g 
Distance  v  Ppcific  Be'',  Designation 

for  Heaf'ig 

AGE^(:v  Federal  Communications 
Commission. 

ACTION:  Notice  of  designation  for 
hearing. 

SUMMARY:  The  Hearing  Designation 
Order  designates  for  hearing  a  formal 
complaint  proceeding  to  resolve 
material  questions  of  fact  surrounding 
Pacific  Bell's  (Pacific's)  provision  of 
interstate  access  services  to  Clark-Bader, 
Inc.,  d/b/a  TMC  Long  Distance  (TMC). 
during  the  period  from  1985  through 
1988.  The  issues  to  be  decided  in  the 
proceeding  is  whether  Pacific's  actions, 
pohcies  and  practices  in  providing  the 
services  complained  of  violated  sections 
201(b)  and/or  202(a)  of  the 
Communications  Act  and.  if  so.  whether 
TMC  suffered  any  measurable  harm  as 
a  consequence  of  such  violations  and  is 
entitled  to  an  award  of  damages  from 
Pacific. 

FOR  FURTHER  INFORMATION  CO.NTACT: 
Thomas  D.  Wyatt,  Chief.  Formal 
Complaints  and  Investigations  Branch, 
Common  Carrier  Bureau.  (202)  632- 
4887. 

SUPPLEMENTABV  iNroRUATjoN:  This  is  a 
synopsis  of  ti.f  i  Carrier 

Bureau's  Hearing  Designation  Order  in 
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CC  Docket  No.  &3-161,  adopted  June  1, 
1993.  and  released  June  23,  1993. 

I  he  complete  text  of  this  Hearing 
Designation  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  street.  NW.. 
\Vashington.  DC.,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  at  (202)  857-3800. 1919  M 
Street,  NW.,  room  246,  Washington,  DC 

Synopses  of  Hearing  Designation  Order 

1  La  February  1989.  TMC  filed  a 
formal  complaint  with  the  Commission 
alleging  that  Pacific  had  violated  the 
prohibitions  against  unjust, 
unreasonable  practices  and  unlawful 
discrimination  contained  in  sections 
201(b)  and  202(a)  of  the 
Communications  Act.  47  U.S.C.  201(b), 
202fa).  by  failing  to  provide  equal  access 
for  TMC's  competitive  long  distance 
services  in  the  San  Diego  area.  The  crux 
of  TMC's  complaint  is  its  claim  that  a 
defectively  engineered  equal  access 
tandem  s%vitch  installed  by  Pacific 
cai._s-?d  TMC  s  customers  to  experience 
severe  and  repeated  disruptions  of 
serv  ice  and  that  Pacific  failed  to  remedy 
the  service  problems  through  an 
altema'e  arranrTnenL  Pacific,  while 
aim.t'i.ig  the  s .vitch  malfunctions  and 
an  alternate  means  of  providing  service, 
contends  that  TMC  was  repeatedly 
advised  of  tne  service  alternative  out 
failed  to  take  steps  to  obtain  the 
HBcessary  service.  Moreover,  Pacific 
claims  that  TMC  has  greatly  exaggerated 
the  difficulties  experienced  and 
resulting  damages. 

2.  After  submission  of  numerous 
pleadings  and  motions  to  the 
CoT^rr.ission  and  substantial  discovery 
by  the  parties  directed  at  the 
identification  and  production  of 
evidence  to  support  their  respective 
claims,  both  the  facts  and  circumstances 
surrounding  Pacific's  provision  and 
TNlC's  taking  of  the  access  services  are 
sharply  disputed.  Although  neither 
TMC  nor  Pacific  has  formally  requested 
that  the  complain*  be  designated  for 
he?TinK.  both  have  informally  advised 
r'j,.-n-:,>  ;i  -ri  staff  that  they  view  a 
n^druyg  as  uha  most  appropriate  and 
e.xpeaitious  way  to  resolve  the  issues 
raised  by  the  complaint. 

3  Based  on  review  of  the  record 
adduced  in  this  matter,  the  Acting  Chief 
cf  the  Common  Carrier  Bureau 
concluded  that  further  proceedings  are 
necessary  to  resolve  material  questions 
of  fact  bearing  on  whether  Pacific 
vicla.r'd  the  just  and  reasonable 
st-iniard  of  the  Communications  Act  in 
cciinection  with  its  provision  of 


interstate  access  services  to  the 
complainant  during  the  period 
described  in  the  complaint. 

4.  Accordingly.  It  is  ordered,  pursuant 
to  sections  4(i),  4(j).  201,  206,  207.  208. 
and  209  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i). 
154(j),  201.  206.  207.  208  and  209,  and 
the  authority  delegated  under  §  0.291  of 
the  Commission's  Rules,  47  CFR  0.291. 
that  the  above-captioned  complaint 
proceeding  is  designated  for  hearing  in 
a  proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
order  upon  the  following  issues: 

1.  To  determine  the  farts  and 
circumstances  surrounding  Pacific"? 
provision  of  interstate  access  services 
to  TMC  during  the  period  covered  by 
the  complaint. 

2.  To  determine  whether  Pacific 
engaged  in  unjust  and  unreasonable 
practices  and/or  charged  unjust  and 
unreasonable  rates  in  violation  of 
Section  201(b)  of  the  Communications 
Act  in  connection  with  its  provision 
of  interstate  access  services  to  TMC 
during  the  period  covered  by  the 
complaint. 

3.  To  determine  whether  Pacific 
engaged  in  unjust  and  unreasonably 
discriminatory  practices  and/or 
charged  unjust  and  unreasonably 
discriminatory  rates  in  violation  of 
Section  202(a)  of  the  Communications 
Act  in  its  provision  of  interstate 
access  services  to  TMC  during  the 
period  covered  by  the  complaint. 

4.  To  determine,  in  view  of  the  evidence 
adduced  on  the  foregoing  issues, 
whether  and  if  so,  in  what  amounts. 
Pacific  should  be  required  to  pay 
monetary  damages  to  TMC. 

5.  To  determine,  in  view  of  the  evidence 
adduced  under  the  foregoing  issues, 
whether  TMC  is  entitled  to  an  award 
of  prejudgment  interest  on  any 
damages  recovered  in  this  proceeding. 

5.  It  is  further  ordered,  that  the  burden 
of  proof  and  the  burden  of  proceeding 
with  the  introduction  of  evidence  shall 
be  upon  TMC. 

5Jt  is  further  ordered,  that  the 
designated  parties  may  avail  themselves 
of  an  opportunity  to  be  heard  by  filing 
with  the  Commission  a  Notice  of 
Appearance  in  accordance  with  §  1.221 
of  the  Rules.  47  CFR  1.221.  within 
twenty  (20)  days  of  the  mailing  of  this 
Order. 

Federal  Communications  Commission. 
Kathleen  B.  Levitz, 

Acting  Chief,  Common  Carrier  Bureau. 
IFR  Doc.  93-16414  Filed  7-9-93;  8:45  am) 
BilXMO  CODE  67ia-«1-M 


FEDERAL  MARITIME  CO'.*V'53!CN 


sQ:i\.'r.  S-:'is.''3!ue 


AgreemenKs)  ^i'-eo: 
Star  Cress  Space  :. 
Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916.  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814), 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20373,  within  10  days  after  the  date  of 
the  Federal  Registrr  in  which  this 
notice  appears  The  requirements  for 
corrments  and  pretests  are  found  in 
s  560.7  of  title  45  cf  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Com.mission  shall,  at 
the  sam.e  time,  delivery  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.   132-<:ai420. 

Title:  South  Seas/Blue  Star  Cross 
Space  Charter  and  Sailing  Agreement. 

Parties. 

South  Seas  Steamship  Company 
Blue  Star  (North  America)  Ltd. 

Filing  Agent:  LawTence  N.  Minch. 
Esquire,  Liiiick  &  Charles,  Two 
Embarcadero  Center,  San  Francisco.  CA 
94111. 

Syiiopsis:  The  proposed  Agreement 
would  permiit  the  parties  to  space 
charter  and  rationalize  sailings  in  the 
trade  between  Samoa/Tahiti  and  the 
Pacific  Northwest. 

By  Order  cf  the  Federal  Maritime 

Commission. 

Dated:  July  7. 1993. 
Ronald  D.  Murphy. 

Assistant  Secretary. 

[PR  Doa  93-16421  Filed  7-9-93;  8;45  am] 

Bit  UNO  CODE  «730-01-« 


Agreement(s)  Filad;  United  States.' 
Aijstralasia  Interconfererce  and 
Carrier  Discussion  Agreement,  et  al. 

The  Federal  Man  time  Com.mission. 
hereby  gives  notice  of  the  hung  cf  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
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Ir.tPrested  part:es  may  inspect  and 
obtLiii  a  ropy  cf  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Ma::':r-.e  CrmiTiission,  Washington,  DC 
2''''.~"].  v\;th;:i  iO  days  after  the  date  of 
t"'^  Federal  Register  m  which  this 
r.ot.ce  appears.  The  requirements  for 
comments  are  foimd  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

i4gree/nenf  No. :  203-0 1 1 1 1 7-0 1 5 . 

Title:  United  States/Australasia 
Interconference  and  Carrier  Discussion 
Agreement. 

PartJ^s: 

Au^'rslia-N'ew  Zealand  Direct  Line 

B',:]p  Str,r  'N'lnh  .*n-,p':ca)  Limited 

H^  n,S;,;'-v-  Sijda  x--,  «,ar,  ische 
I)..i  -n  f,fsr:rj  1  ffahrt';-C>f'?elschaft  Eggert 
,«c  Amsirick 

Ocean  Star  Container  Line 

Pacific  Coast/Au5tralia-New  Zealand 
Tariff  Bureau 

U  S  Atlantic  &  Gulf/Australia-New 
Zealand  Conference 

U'likelmsen  Lines  AS 

Synopsis:  The  propctd  amendni':':;! 
adds  a  new  Article  .53  which  clarifies 
the  terms  and  procedures  to  be  used  for 
space  chartering  and  equipment 
in'erchange  arrangements  among 
members  of  the  Agreement. 

Agreement  No. .  203-011422. 

Tn/p-  Em.presa  Naviera  Santa/ENS 
Containerime.  Ltd  Discussion 
Agreement. 

Parties: 

Empresa  Naviera  Santa,  S.A. 
ENS  Containerline,  Ltd. 

Synopsis:  The  proposed  Agreement 
wc'ild  establish  a  discussion  agreement 
m  the  L-ade  between  U.S.  Atlantic  and 
Gulf  ports,  and  inland  or  coastal  points 
via  such  ports,  and  ports  and  points  in 
Peru  and  Chile,  and  inland  points  in 
Bolivia 

Ddtf-d.  July  7.  1993. 

By  order  of  the  Federal  Maritime 
Conimission 
Ronald  D.  Murphy. 
Assistant  Secretary. 
[FR  Doc,  93-16423  Filed  7-9-93;  8:45  ami 

BtLUNG  CODE  f7M-C^-U 


Ocean  Freight  Forwarder  License, 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 


Federal  Mar. time  Com.mission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 

License  Number.  3269 

Name:  Bok  Kun  Chung 

Address:  6  Latina,  Irvine.  CA  92714 

Date  Revoked:  June  4, 1993 

Eeason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number.  3300 

Name:  Karen  L.  Nowell 

Address:  8222  Wiles  Rd.,  Ste.  120.  Coral 
Springs,  FL  33065 

Date  Revoked:  June  6. 1993 

Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number.  2733 

Name:  Falcon  Forwarding  Co..  Inc. 

Address:  129  Hanse  Ave.,  Freeport,  NY 

11520 
Date  Revoked:  June  8, 1993 

Reason:  Surrendered  license 
voluntarily. 

License  Number  3619 
Name:  Gene  Ronald  Campbell  dba 
Carolina  Marine  Services 

Address:  1101  Tarrant  Rd..  Greensboro. 

NC  27410 
Date  Revoked:  June  12. 1993 
Reason:  Failed  to  furnish  a  vahd  surety 

bond. 

License  Number.  815 

Name:  Wood.  Niebuhr  and  Co..  Inc. 

Address:  30  Vesey  Street.  New  York,  NY 

10007 
Date  Revoked:  June  13. 1993 
Reason:  Failed  to  furnish  a  vahd  surety 

bond. 

License  Number.  3671 
Name:  Kanmar,  Corp. 
Address:  3400  NW.  64th  Ave..  BIdg. 

1007,  Miami,  FL  33166 
Date  Revoked:  June  17, 1993 
Reason:  Failed  to  furnish  a  vahd  surety 

bond. 

License  Number.  2982 

Name:  Gada  Navigation — USA.  Inc 

Address:  50  Carnation  Ave.,  Bldg.  6, 

Floral  Park,  NY  11001-1733 
Date  Revoked:  June  17. 1993 
Reason:  Failed  to  furnish  a  vahd  surety 

bond 
Bryant  L.  Vanfirakie. 

D.r^ctcr.  Bureau  of  Tariffs,  Certification  and 

Licensing. 

IFR  Doc.  93-16422  Filed  7-9-93;  8:45  am] 
BiLUNQ  CODE  a730-«1-U 


[Petition  No.  P3& 93] 

Petilicn  cf  O'Cean  'lan*1  Bureau  'cf 
TempcrarY  Exemption  FrcTi  Eierr-onlc 
Taritl  Fi'r',g  Reqj"'erieots   F'urg  :;t 
Petition 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  the  above  named 
petitioner,  pursuant  to  46  CFR  514.8(a). 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  Sy^*em. 
Petitioner  requests  exempti  jn  from  the 
June  4. 1993,  electronic  filing  deadhne, 
on  behalf  of  a  number  of  carrier 
customers  stating  they  are  unable  to 
comply  with  the  June  4. 1993,  deadline 
for  filing  of  World  Wide/ Asian  and 
South  Pacific  tariffs. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  ar*» 
requested  to  reply  to  the  petition  nu 
later  than  July  16. 1993.  Rephes  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573-0001.  shall  consist  of  en  original 
and  15  copies,  and  shall  be  served  on 
Capt.  Alex  Yang.  President.  Ocean  Tariff 
Bureau,  161  W.  Victoria  Street,  suite 
240,  Long  Beach.  Cahfomia  90805. 

Copies  of  the  petition  are  available  for 
examination  at  tne  Washington.  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street 
NW.,  room  1046. 
Ronald  D.  Murphy. 
Assistant  Secretary. 
[FR  Doc.  93-16470  Filed  7-9-93;  8:45  ami 

BtLUNG  CODE  VTSO-ei-M 


rEDER,A! 


'ACE  COMMiS 


[DktC-3430] 


E'^'G'-eering 
ecsv,:  'ences; 


ASFE.  t*ie  Ass  jC-auor 

P'G"iit'ied  Trade  P^aCices  ?":' 
A  'i  '  -T  a  * : .'  !3  C  c  '"■'  ?*  C'P  v  f  Act'  z  '  •; 

;  jt'vcv  Federal  Trade  Commission. 
ACTics.  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Maryland-based  association  of 
engineering  firms  from  engaging  in  a 
variety  of  practices  designed  to  prevent 
its  members  from  participating  in  price 
competition,  giving  favorable  pricing  or 
credit  terms,  engaging  in  competitive 
bidding,  or  advertising.  The  order  also 
requires  the  respondent  to  remove  from 
its  policy  statements  or  guidelines  any 
statements  that  violate  the  order. 
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DATES:  Complaint  and  Order  issued  |une 

FOR  FURTHEB  INFOF»MATK>N  CONTACT: 

RonaH  Rdw"  or  Rersee  Ht>nnrng.  FTC/ 
H-V-;i>   IVa^ihin^ton,  DC  2r\'--,80.(2O2) 

SUPf>t.EMEMTARY  INFORMATtON    On  April 

2,  1-iQT  th*^:e  was  published  in  the 
Federal  Register,  58  FR  17401.  a 

proposed  constant  agretiment  witli 
anaivsis  In  the  Matter  of  ASFE.  the 
A>so(  Mt;nn  of  Lngine^irir.i^  Firms 
Practician  in  tJ;e  Geoiciences,  for  the 
p'^-pose  of  soiicitmg  public  comment. 
!r.''^:f  sN'd  parties  were  given  sixty  (60) 
d'V.'s  .:,  which  '■>  icbnni  i.oraments, 
s;.^est.u."s  'ir  oti'"ctxu::s  r«garding  the 
proposed  form  of  Lhe  or  i.-t 

No  comments  ha',  irii^  i^^^n  n?'-f>ived, 
the  Commission  has  orier^.i  r:it* 
issuance  of  the  corr.pl-i.:,;  -.n  tne  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  dr'sis*.  as  set  forth 
in  the  proposed  conie;:!  s^rejiinent,  in 
deposition  of  this  proceeding 

Authority:  Sec  6,  13  St.i»   721,  15  U.S.C 

46   Ir.tarprefs  or  applies  «er    5    38  Stat.  719, 
0  5  'r".f-::ded    15  1    S  C-  4  5 
Donald  S.  QarW. 
Secretary. 


IFR  Doc  93-16400  Filed  7-9-93;  8:45  ami 

BILLING  COOe  I759-0f-M 


[DW.  C-3434]  j 

Sherwin  Basil  d'b/a  Audio- Logics; 
Prohibrted  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
v:_.at.-r.s  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
California  heahng  aid  seller  to  correct 
false  and  deceptive  claims  in  Yellow 
Pages  advertisements,  prominently  post 
corrected  information  about  Medicare 
coverage  in  his  offices  or  provide  it  to 
consumers  prior  to  purchase,  and 
prohibits  him  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  he  offers  in  the  future. 
DATES:  Complaint  and  Order  issued  June 
15.1993' 


UMI 


'  Copies  of  the  CcoupUiot.  the  Decision  and 
Order,  and  Commissiuner  Staf^k's  statement  are 
available  from  the  Commiwioo  s  Public  Reference 
Branch.  H-130. 6th  Street  ft  Pen.-isvlvania  Avenue, 
NW..  Washington.  DC  205ft.O 

'  Copies  of  tbe  CompUint  and  ihe  Decision  and 
Order  a;e  available  from  the  Commissioa't  Public 
Referwn'-e  Branch.  H-130.  6th  Street  A  Pennsylvania 
Averue.  NW.,  Washington.  DC  20M0. 


FOR  FURTHER  INFORMATION  COffTACT: 
Eileen  Harrington,  FTOH-238 
VVi-hmgton,  DC  ZO'HU  '202)  32k-- 31  27, 
SUPPLEMENTARY  INFORMATION:  On 
Monday.  April  12   \9<i'>.  thnre  was 
published  in  the  Federal  Register.  58  FR 
19108,  a  proposed  con^ ^:t  agrt(:*.i.«:it 
with  analysis  In  the  Matter  of  Sherwin 
Basil  d/b/a  Audio-Logics,  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec,  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719.  as  am«?nded; 

15  U.S.C.  45.  52) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  93-16407  Filed  7-9-93;  8:45  amj 

BILLING  CODE  6750-01 -M 


[Dkt.  C-34%] 

Sijs3n  Fruqone  S  Patricia  Keane  d/b/a 
Aud'O  ttX  Hearing  Aids,  Prohibited 
Tnde  P-ac*ices,  and  AHirmattve 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
California  hearing  aid  sellers  to  correct 
false  and  deceptive  claims  in  Yellow 
Pages  advertisements,  prominently  post 
corrected  information  about  Medicare 
coverage  in  their  offices  or  provide  it  to 
consumers  prior  to  purchase,  and 
prohibits  them  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  they  offer  in  the  future. 
DATES:  Complaint  and  Order  issued  June 
1.5,  1993.* 

FOR  FURTHER  INFOR^WTION  CONTACT: 
Eileen  Harrington,  FTQH-zja. 
Washington.  EX:  20580.  (202)  326-3127. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  12,  1993.  there  was 
published  in  the  Federal  Register,  58  FR 


I'Ull.  a  proposed  consent  agreement 
With  analysis  In  the  Matter  of  Susan 
Fragone  &  Palriria  Keane  d/b'a  Audio 
RX  Hearing  Aids,  for  the  purpose  of 
soliciting  pubhc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objection.s  regarding  the  proposed 
form  of  the  order 

No  comments  having  been  received. 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  *d  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  anriended: 

ISU.S.C.  45.  52) 

Donald  S  Clark, 

Secretary 

[FR  Doc.  93-15408  Filed  7-9-93;  8:45  am) 

BILLING  CO0€  e7SO-0<-4l 


IDW.  C-3436] 

Bay  Colony  Audiology  Center,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  F'-'deral  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Massachusetts  corporation  and  its 
officer  to  correct  false  and  deceptive 
claims  in  Yellow  Pages  advertisements, 
prominently  post  corrected  information 
about  Medicare  coverage  in  their  offices 
or  provide  it  to  consumers  prior  to 
purchase  and  prohibits  them  from 
misrepresenting  the  coverage  provided 
by  any  medical  insurance  for  any 
hearing-related  device  or  service  they 
offer  in  the  future. 

DATES:  Complaint  and  Order  issued  June 
15,  1993. > 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Harrington.  FTGH-238, 
Washington,  DC  20580.  (202)  326-3127. 
SUPPLEMENTARY  INFORMATION:  Oa 
Monday.  April  12,  15^13,  there  was 
published  in  the  Federal  Register,  58  FR 
19113,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Bay 
Colony  Audiology  Center,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  StieM  *  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
R°!erence  Branch.  H-130.  6th  Street  k  Pennsylvania 

.*. venue,  NW..  Washington.  DC  20530. 


[Dkt.  C-3437] 


AGENCY:  Ft-d 
ACTION:  Coil: 

SUMMARY:  In 
violations  oi 
unfair  acts  a 
methods  of  c 
order  requin 
New  York  cc 
correct  false 
Yellow  Page 
prominently 
about  Medic 
or  provide  it 
purchase,  an 
misrepresen' 
by  any  medi 
hearing- relat 
offer  in  the  f 
DATES:  Comj 
15,  1993. » 
FOR  FURTHER 
Fileen  Harrij 
Washington, 
SUPPLEMENT/ 
Monday,  Ap 
published  in 
19115,  a  pro 
with  analysL 
Audiology  A 
purpose  of  s< 
interested  pa 
days  in  wbdc 
suggestions  c 
proposed  for 
No  comme 
the  Commiss 
issuance  oft] 

'  Copies  of  ihe 
Orddr  are  availai 
Reference  ft«tcl 
Aveniv?.  NW    VV 


days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  ha\'ing  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  4«.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  use  45,  52) 

Pr.na'idS.  Qark. 

.Sci  isi'dry'. 

[F«  Dor.  91-1*^409  Filed  7-9-93;  8:45  ami 
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[Dkt.  C-3437] 

Brooklyn  Audsoiogy  Assocs,,  P  C.  et 
al.,  ProhiDited  Trade  Practices,  arvd 
Affirmative  Corrective  Acttors 

AGENCY:  P'ederal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Naw  York  corporation  and  its  officer  to 
correct  false  and  deceptive  claims  in 
Yellow  Pages  advertisements, 
prominently  post  corrected  information 
aDout  Medicare  coverage  in  their  offices 
or  provide  it  to  consumers  prior  to 
purchase,  and  prohibits  them  from 
Hiisrepresenting  the  coverage  provided 
by  any  medical  insurance  for  any 
hearing-related  device  or  service  they 
offer  in  the  future. 

DATES:  Complaint  and  Order  issued  June 
15.  1993. > 

"■f  F'JRTHf.n  if.rCR:-/A'r;ON  CON'".*' :T'„ 
'.  :t;en  ilarringioi!,  FTL'H-^38, 
iVashington,  DC  20580.  (202)  326-3127. 
SJPPLEVIMARy  INFORMATION:  On 
Monday,  Apru  12,  19^)3,  there  was 
p-ablished  in  ihe  Federal  Register,  58  PR 
19115,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Brooklyn 
Audiology  Assocs.,  P.C,  et  al.,  for  the 
')  jrpose  of  soliciting  public  comment. 
interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

\'o  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 


conr('":p:a;t\l  \\\  •'■.e  atreement.  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6,  38  Stat,  721;  15  U.S.C. 
46.  Interprets  or  applies  sec.  5, 38  Stat.  719, 
as  amended;  15  U.S.C.  45,  52. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  93-16410  Filed  7-9-93;  8:45  am) 

BtLUNO  COOe  «75(M)1-M 


[Dk- 


i43a' 


P'  Dh'b'tea  T:''Jde  Prac^cC'S,  and 
;>  **irirat!ve  Cor'^-c'iim  Actions 

AGENCY,  reuerai  Traat;  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
California  hearing  aid  seller  to  correct 
false  and  deceptive  claims  in  Yellow 
Pages  advertisements,  prominently  post 
corrected  information  about  Medicare 
coverage  in  her  office  or  provide  it  to 
consumers  prior  to  purchase,  and 
prohibits  her  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  she  offers  in  the  futiire. 

DATES:  Complaint  and  Order  issued  June 
1"!   1PP3.' 

FOR  FURTHER  INFORMAT'C.  CON'ACT: 
Liieen  Harrington.  FTG'H-238, 
Washington,  DC  20.580.  (202)  326-3127. 

SuPF.  t:vE*.'a.Bv  INFORM ft'iON:  On 
Monday,  April  12,  1993,  there  was 
published  in  the  Federal  Register,  58  FR 
19118,  a  proposed  consent  agreement 
vdth  analysis  in  the  Matter  of  Sallye  B. 
Carpentier  d/b/a  Brovra-Potter  Hearing 
Aid  Center,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comm.ents  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


*    •    t.^y:  (Sec  6,  38  Stat.  721;  15  U.S.C 
46.  interprets  or  applies  sec.  5,  38  Stal.  719. 
as  amended;  15  U.S.C  45,  52. 
Donald  S.  dark. 
Secretary. 
[FR  Doc.  93-16411  Filed  7-9-93;  845  am] 

BIUJNOCOOC  ITSO-Ca-M 


[Dkt  C-34331 

Center  for  fmprovej  ComiTiunicatior.s, 
et  al.;  Prohibited  Trade  Practices,  and 

Affirmntivp  rr,fr»r''v»  RrWor^H 

'OENCV;  Federal  Trade  Commission. 
ACTION:  Consent  order. 

CJMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
New  York  corporation  and  its  officer  to 
correct  false  and  deceptive  cUims  in 
Yellow  Pages  advertisements, 
prominently  post  corrected  infonnatktD 
about  Medicare  coverage  in  their  offices 
or  provide  it  to  consumers  prior  to 
purchase,  and  prohibits  them  from 
misrepresenting  the  coverage  provided 
by  any  medical  insurance  for  any 
hearing-related  device  or  service  they 
offer  in  the  future. 

DATES:  Complaint  and  Order  issued  June 
15,  1993.' 

FOR  FURTHE  "   Sf  .  -MA   ,0N  CONTACT: 
Eileen  Harrington,  FTC/H-238, 
Washington,  DC  20580.  (202)  328-3127. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  12,  1993,  there  was 
published  in  the  Federal  Register,  58  FR 
19120,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Center  for 
Improved  Communications,  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
com.ments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


'  Copiss  of  the  Complaint  and  the  Decision  and 
'  -IT  are  available  from  (b«  Comminsion's  Public 
R-;^rencF  Branch.  H-130,  6Ui  Street  *  Pannsylrania 

Avn-u«  \-\v    Wishington,  DC  2tl5«0. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  arai!at>le  for  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  k  PennsyKania 
.'Lverne.  VW.,  Washington,  DC  20530. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  an  available  from  the  Commission's  Public 
Reference  Branch,  K-130, 6th  Street  A  Pennsylvanu 
Avenue.  NW.,  Washington,  DC  20580. 
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(Sec  6  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719.  as  amended; 

15US.C.  45.52) 

Donald  S  Clark, 

Secretary. 

!FR  Doc  93-16406  Filed  7-9-93;  8:45  am] 
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(Sec  6,  38  Stat  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15US.C.  45,52) 

Donald  S.  Qark, 

Secretary, 

(FR  Doc.  93-16404  Filed  7-9-93;  8;45  am] 


(Sec,  6.  38  Stdt.  721,  15  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U  S,C-  45) 

Donald  S.  Clark. 

Se'-'f-tan,- 

[F-  Dfic  93-16405  Filed  7-9-93;  8:45  am) 
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[Dkt.  C-3431] 

Conair  Corporation;  Prohibited  Trade 
Practices,  and  Affirmative  Correcti.a 
Actions 

AGENCY:  Federal  Trade  Commission. 

action:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
•.  .o.i'.ons  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Connecticut-based  manufacturer  of 
personal  health  care  and  consumer 
electronic  products  from  representing 
that  sound  waves  emitted  by  the 
California  Facial  Skin  Rejuvenating 
System,  or  by  any  substantially  similar 
product  that  uses  sound  waves  with  a 
frequency  of  no  more  than  20  Idlohertz. 
will  firm  and  tone  facial  muscles  or 
improve  the  efficacy  of  a  facial  skin 
clanfv'ing  toner  or  scrub.  The  order 
requires  the  respondent  to  have 
competent  arid  reliable  scientific 
evidence  to  support  certain  future 
representations  it  makes  regarding 
sound  wa%'es  emitted  from  any  product. 
DATES;  Complaint  and  Order  issued  June 
14. 1993  = 

FOR  PJRTHER  INFORMATION  CONTACT: 
Sy!v;a  Kundi^.  San  Francisco  Regional 
Office,  Federal  Trade  Commission.  901 
Market  St.,  suite  570,  San  Francisco.  CA 
94101    (4151  744-7920 
SUPPLEMENTARY  INFORMAT'.ON:  On  April 
9,  1993.  there  was  published  in  the 
Federal  Register,  58  FR  18400,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Conair 
Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
wh.ch  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  com.meats  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


[Dkt.  C-34321 

^'one  Teiec-srnmurications,  !nc,: 
Prohibfted  Traae  Practices,  and 
Affirmative  Corrective  Actions 

A  jEncy:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  York  marketer  of  "900"  number 
information  services  from 
misrepresenting  premium  offers, 
requires  a  preamble  statement  at  the 
beginning  of  each  children's  message 
giving  the  child  a  chance  to  hang  up 
without  charge,  and  requires  the 
company  to  provide  a  means  for  parents 
to  prevent,  or  not  be  charged  for, 
unauthorized  calls  by  their  children  In 
addition,  the  consent  order  prohibits  the 
respondent  from  misrepresenting  the 
ease  with  which  a  premium  is 
obtainable  and  requires  the  disclosure  of 
all  material  terms  and  conditions  for 
obtaining  any  premium  offers. 

DATIS:  Complaint  and  Order  issued  June 

M  :,.■■■ 

FOR  FURT.HE.R  IN.f  ORMATION  CONTACT: 

Toby  Levin  or  Carol  Kando.  FTC/S- 
4002,  Washington.  DC  20580.  (202)  326- 
3156  or  326-3152. 

SUPPLEMENTAqy  INFORMATION:  On  April 
2,  1993,  mere  was  published  in  the 
Federal  Register,  58  FR  17408,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Fone 
Telecommunications.  Inc.,  for  tlie 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order 

No  comments  have  been  received,  the 
Commission  has  ordered  the  issuance  of 
the  complaint  in  the  form  contemplated 
by  the  agreement,  made  its 
jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


[Dkt.  C-3439i 

Hearing  Care  Associates-Arcaaia,  et  ai 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY;  Federal  Trade  Commission. 
ACr.ON:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
California  firms  and  their  officer  to 
correct  false  and  deceptive  claims  in 
Yellow  Pages  advertisements,  and  to 
prominently  post  corrected  information 
about  Medicare  coverage  in  their  offices 
or  provide  it  to  consumers  prior  to 
purchase,  and  prohibits  them  from 
misrepresenting  the  coverage  provided 
by  any  medical  insurance  for  any 
hearing-related  device  or  service  they 
cffer  in  the  future. 

DATES:  Complaint  and  Order  issued  June 
15.  1993.' 

FOR  FURTHER  INFORMATION  CON"rACT: 
Eileen  Harrington,  FTC'H-2P', 
Washington,  DC  2(J,550.  (202)  326-3127. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  .'Kpnl  12.  1993,  there  was 
published  in  the  Federal  Register,  ,58  FR 
19122,  a  propo,sed  consent  agreement 
with  analysis  In  the  Matter  of  Hearing 
Care  Associates-Arcadia,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  subm.it  comments. 
suggestions  or  objections  regarding  the 
proposed  for.m  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  cf  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  j'drisdictional  findings  and  entered 
an  order  to  cease  and  desust.  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec  6,  38  Stat  721;  15  U.S.C. 
46-  Interprpis  or  applies  sec.  5,  38  Stat.  719, 

a.  amcndod,  15  U  S  C  45,52. 

Donald  S.  Qark, 

Secretary. 

[FR  Doc  93-16412  Filed  7-9-93;  8:45  am) 
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'  Copies  of  -tp  Complaint  and  the  Decision  and 
0-:eT  d.-9  aviiiaD.e  from  the  Commission's  Public 
P^feranrp  Bri.--.  .h.  H-130,  6th  Street  It  Pennsylvania 
Avenue  V.V    W  jihingtan,  DC  20580. 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Pubhc 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue.  NW,,  Washington,  DC  20580. 


'  Copies  of  the  C.jmplaint  and  the  Decision  and 
Order  are  avaiiabie  from  tha  Commission's  Public 
Reference  Branch,  H-130,  6lh  .Street  &  Pennsylvania 
Avenue,  MV  .  Washington,  DC  20580. 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Agency  fo^  Toxic  Swbstar.e^  n.-^d 
Disosse  R'^qistry 

['frogrBrr  Annoi,.T»rien>.  3?*"' 

Research  f^'ogram  fcr  Eipc.-ufe-Dcse 
Pecorstrij^citcn 

Ir.trodut.f.on 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  annovmces 
the  availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement 
program  to  develop  a  research  program 
for  exposure-dose  reconstruction.  The 
purpose  of  the  program  is  to  reconstruct, 
estimate,  predict,  and  evaluate 
exposures  to  widely  varr'ns; 
contaminant  concentrations,  eifpc  surt* 
frequencies,  and  exposi:re  dur^*.;  ns 
with  w.-idely  varying  emission 
characteristics  that  can  be  found  at 
National  Priorities  List  (NPL)  sites. 
Resource  Conservation  and  Recovery 
Act  (RCRA)  faciUties,  and  other  sites  or 
facilities  where  a  hazardous  substance 
has  been  released  into  the  environment. 

The  Public  Hea'th  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  pra\'ention 
objectives  of  Healthy  People  2WX),  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  hfe.  This  announcement 
is  related  to  th.2  priority  area  of 
E  -jvircnmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  To  Obtain  Additional 
I'lformi'finn.) 

Authority 

This  program  is  authorized  under 
section  104(i){l){E)  of  the 
Comprehensive  Environmertal 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  (42 
i:  S.C.  9604(!j(l)(E)l  and  RCRA.  as 
amended  (Hazardous  and  Solid  Waste 
Amendments  of  1984)  [42  U.S.C.  6939a 
(b)  and  (c)). 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  the  states  or 
their  bc»ia  fide  agents  or 
instrumentahties.  This  includes  the 
Districi  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
X'irgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  ^«.:,^i■,^'^Tl 
Mariana  Isiands,  'he  Rt^T'ub':'-  ci  '■:<? 
Marshal;  Lsianos,  t^.^■-  }^--:'\,ui:i.  'jt  f.-ia-;, 
and  federally  rt^cogiiiicj  L',f.1:an  trihal 
gov«mmei'.ts.  State  orgar.izaMons. 
including  state  universities,  s^ate 


colleges,  and  state  research  institutions, 
must  fiffirmatively  establish  that  they 
meet  their  respective  state's  legislative 
definition  of  a  state  entity  or  political 
subdi-vision  to  be  considered  an  eUgible 
applicant. 

Availability  of  Funds 

Approximately  $163,000  is  available 
in  FY  1993  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1993,  for  a  12- 
month  budget  period  with  a  proposed 
project  period  of  up  to  4  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  project  is  to  assist 
in  research  related  to  exposure-dose 
reconstruction  a^ociated  with 
hazardous  waste  sites.  This  research 
will  develop,  evaluate,  and  apply 
computational  tools  and  a  decision 
support  system  for  estimating  exposxire- 
dose  relations  rosaltcng  from  exposure 
to  contcininated  environmental  media 
and  hazardous  substances  commonly 
found  at  sites. 

Pm'.ram  Rpq'.r;rp.Ti''nts 

in  conuuctUig  acuvities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  ATSDR 
will  be  responsible  for  conducting 
activities  under  B.,  below: 

A.  Recipient  Activities 

1.  Develop  and  implement  research 
methods  to  characterize  exposure-dose 
relations  associated  with  hazardous 
waste  sites. 

2.  Identify  and  pursue  emerging 
technical  advances  in  the  exposure-dose 
reconstruction  area  to  encompass 
reconstruction  of  exposure  histories  and 
determination  of  biologically  effective 
doses.  These  advances  should  include 
assessment  of  methods  such  as 
environmental  multi-media  exposure, 
kinetic  networks,  and  dose 
reconstruction  as  a  means  to  bridge  the 
gap  between  the  release  of  hazardous 
substances  into  the  environment, 
potential  dose  (exposure),  and  resulting 
health  effects. 

3.  Reconstruct  exposure  and  potential 
dose  histories  and  determine  potential 
for  future  exposure  resulting  from 
hazardous  substances  in  the 
^environment  for  populations  in  the 
environs  around  hf>78"di"  <■■  -A-aste  sites 
by  u?.e  of  methodology  Oiiven 
environmental  assessment  tools.  These 


tools  may  include  numerical  simulators 
that  can  be  run  on  486-tyi)e  personal 
computers  such  as:  (a)  Steady  flow  in 
Layered  Aquifer  Media  (SLAM486):  (b) 
Unsteady  flow  in  Layered  Aquifer 
Media  (ULAM486);  and  (c)  Contaminant 
transport  in  Layered  Aquifer  Media 
(CLAM4d6).  The  generalized 
description  of  the  theory  of  these 
assessment  tools  can  be  found  in  the 
pubhc  domain  literature. 

4.  Integrate  the  environmental 
assessment  simulator  tools  (described  in 
3  above)  to  meet  multi-environmental 
media  customization  requirements. 

5.  Develop  a  "user  friendly"  decision 
support  system  that  may  consider  the 
following,  but  is  not  limited  to: 

(a)  Site  characterization  and  exposure 
scenario  data; 

(b)  Environmental  fate  and  transport 
computations; 

(c)  Chemical-compound  intake  and 
exposure-dose  computations; 

id)  Probability  distributions  and 
uncertainty  analyses;  and 

(e)  Access  to  the  decision  support 
system  by  means  of  desktop 
computational  devices. 

6.  When  the  project  is  terminated, 
provide  a  report  which  includes  the 
methodology  describing  the  exposure- 
dose  reconstruction  process  as  applied 
to  the  public  health  assessment  process. 

B.  ArSDHi4ctJVJtjes 

1.  Assist  in  the  development  of 
plausible  exposure-dose  relations  and 
criteria  for  the  selection  and  use  of 
computational  tools  and  defiiw 
appropriate  assumptions. 

2.  Provide  recipieot  organization  with 
a  list  of  hazardous  waste  sites  from 
which  they  can  choose  to  test  and 
validate  the  acceptabihty  of  the 
environmental  assessment  simulator 
tools  developed  as  part  of  the  exposur«- 
dose  reconstruction  research  program. 

3.  Collaborate  with  recipient 
organization  to  identify  and  pursue 
emerging  disciplines  related  to  advances 
in  assessment  of  exposure  to  hazardous 
chemicals  and/ or  mixed  wastes 
typically  associated  with  hazardous 
waste  sites. 

4.  Collaborate  with  recipient 
organization  to  extend  the  appropriate 
use  of  novel  exposure  characterization 
and  dose  relations  protocols  to  hazard 
characterization  and  communication 
efforts. 

5.  Assist  in  communicating  ad\'ances 
in  the  above  areas  to  all  relevant 
communities  including  state  and  local 
governments  and  the  public 

Eva)'ia!';-n  <  ,.T"T:.ri 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 
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1   Scientific  and  Techr.::-'i!  R^xiew 
Cntena  of  Sew  Application 

a  Proposed  Program  (40%) 

The  e.xtent  to  which  the  applicant's 
proposal  addresses:  (1)  The 
d^nelopment  and  implementation  of 
methods  designed  to  characterize 
exposure-dose  relations  associated  with 
hazardous  waste  sites  (10%);  (2)  the 
reconstruction  of  exposure  histories 
through  the  identification  and  pursuit  of 
technical  advances  such  as 
environmental  multi-media  exposure, 
kinetic  networks,  and/or  dose 
reconstruction  (10%);  (3)  the  methods 
for  reconstructing  exposure  and 
potential  dose  histories  and  determining 
future  exposure  resulting  from 
hazardous  substances  released  into  the 
environment  for  populations  around 
hazardous  waste  sites  (15%);  and  (4)  the 
proposed  project  schedule,  including 
clearly  established  and  obtainable 
project  objectives  for  which  progress 
toward  attainment  can  and  will  be 
measured  (5%) 

b  Experience  and  Technical  Ability 
I  30*0 ! 

The  extent  to  which  the  proposal  has 
described  (1)  The  familiarity, 
qualifications,  knowledge,  and 
experience  of  the  principal  investigator 
in  his/her  abihty  to  utilize  and  apply 
methodology  driven  environmental 
assessment  tools  to  reconstruct  exposure 
histories  at  selected  sites  (10%);  (2)  the 
ability  of  the  principal  investigator  to 
mod;f\'  these  tools  in  order  to  meet  the 
proeram  objective  as  described  in  the 
Purpose  section  of  this  announcement 
(10%),  and  (3)  the  demonstrated  ability 
of  the  principal  investigator  to  integrate 
the  aforementioned  computational  tools 
into  kinetic  networks  so  as  to  develop 
a  decision  support  system  in  order  to 
support  and  enhance  the  preparation  of 
public  health  assessments  (10%). 

c.  Program  Personnel  (20%) 

The  extent  to  which  the  proposal  has 
described;  (1)  The  qualifications, 
experience,  and  commitment  of  the 
principal  investigator,  and  his/her 
ability  to  devote  adequate  time  and 
effort  to  provide  effective  leadership 
(10%);  and  (2)  the  competence  of 
associate  investigators  to  accomplish  the 
proposed  study,  their  commitment,  and 
the  time  they  will  devote  to  the  project 

(lO'-o) 

d  .Applicant  Capability  (10%) 
Description  of  the  adequacy  and 
commitment  of  institutional  resources 
to  admmister  the  program  and  the 
adequacy  of  the  facilities  as  they  impact 
on  perfoimance  of  the  proposed  project. 
e  Progra.Ti  Budget  (Not  Scored) 
The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 


consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

2.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

b.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

c.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  cooperative 
agreement  support,  and/or  evaluation 
procedures  will  lead  to  achievement  of 
project  objectives;  and 

d.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Pubhc  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Other  Requirements 

A.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  &x)m  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  t.he  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

B.  Technical  Review 

All  protocols,  studies,  and  results  of 
research  that  ATSDR  carries  out  or 
funds  in  whole  or  in  part  will  be 
reviewed  to  meet  the  requirements  of 
CERCLA,  section  104(i)(13)  (42  U.S.C. 
9604(i)(13)]. 

C.  Protection  of  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  Department 
of  Health  and  Human  Services 
Regulations  (45  CFR  part  46)  regarding 
the  protection  of  human  subjects. 
Assurances  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 


guidelines  and  form  provided  in  the 
application  kit. 

D.  Animal  Welfare 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  Statement  on  Humane  Care  and 
Use  of  Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  the  Protection  ft-om  Research 
Risks  at  the  National  Institutes  of 
Health. 

E.  Cost  Recovery 

CERCLA,  as  amended,  provides  for 
the  recovery  of  costs  incuned  for  health- 
related  activities  at  each  Superfund  site 
from  potentially  responsible  parties. 
The  recipient  would  agree  to  maintain 
an  accounting  system  that  will  keep  an 
accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e.,  individual 
time,  travel,  and  associated  costs 
including  indirect  cost,  as  appropriate 
for  the  site  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimum 
often  (10)  years  after  submission  of  a 
final  financial  status  report,  unless  there 
is  a  litigation,  claim,  negotiation,  audit, 
or  other  action  involving  the  specific 
site;  then  the  records  will  be  maintained 
until  resolution  of  all  issues  on  the 
specific  site. 

F.  Disclosure 

Recipient  is  required  to  provide  proof 
by  way  of  citation  to  state  code  or 
regulation  or  other  state  pronouncement 
given  the  authority  of  law,  that  medical 
information  obtained  pursuant  to  the 
agreement,  pertaining  to  an  individual, 
and  therefore  considered  confidential, 
will  be  protected  from  disclosure  when 
the  consent  of  the  individual  to  release 
identifying  information  is  not  obtained. 

G.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
grantee  and  the  third  party.  The  written 
agreement  shall  at  a  minimum: 

(1)  State  or  incorporate  by  reference 
all  applicable  requirements  imposed  on 
the  contractors  under  the  grant  by  the 
terms  of  the  grant,  including 
requirements  concerning  peer  review 
(ATSDR  selected  peer  reviewers), 
ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data, 
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or  other  copyrightable  works  are 
developed  under  or  in  the  course  of 
work  under  a  PHS  grant  supported 
project  or  activity. 

!2)  State  that  any  cop\Tighted  or 
ropynghtable  works  shall  be  subject  to 
a  royalty-fee,  noriexciussve,  and 
.rrevorable  lirense  to  the  Qjvemme^t  'o 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  Government  purposes. 

''3}  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  bf^ 
developed  in  the  course  of  a  grant  bv  a 
(  ontractor  under  grant,  the  written 
agreement  [contract)  must  require  :hf» 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  Govemm.ent's  right  in  that 
work. 

(4)  State  the  activitjes  to  be 
prrforr.ed,  the  time  schedule  for  those 
dctivities,  the  policies  and  procedures  to 
be  followed  in  c-arrying  out  the 
agreem.ent,  aini  the  maximum  amount  of 
money  for  which  the  grantee  may 
become  nable  to  the  third  party  xincsz 
the  agreement. 

The  written  agreement  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibihty  or  accountability  to  PHS 
under  the  grant.  The  agreemient  shall 
therefore)  retain  sufficient  rights  and 
control  to  the  grantee  to  enable  it  to 
fulfill  this  responsibility  and 
accountabiUty. 

Apphcation  Submission  and  Deadhne 

The  onginal  and  two  copies  of 
application  PHS  Form  .5161-1  must  be 
submitted  to  Henry  S,  Cas.sell  m,  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  l.(X>C),  255  East 
Paces  Ferry  Road,  NE  ,  room  300. 
Maiistop  F^13,  Atlanta,  Cr^orgia  303G5, 
on  or  before  August  13.  1993,  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  for  and  on  beha.f 
:f  ATSDR  on  this  m.atter  j 

i   Deadline  Applications  shall  be 
considered  as  meeting  the  de,3dune  if 
they  are  either; 

(aj  Received  en  or  before  the  deadUne 
d.ate,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group,  (Applicants 
must  request  a  legibly  dated  U,S,  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  comimercial  earner 
or  US.  Postal  S«rvice.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing, ) 

2  Late  Applications  Applications 
which  do  not  meet  the  cnteria  in  1  {aJ 
or  l.fb)  above  are  considered  late 
applications.  Late  applications  will  not 


be  considered  in  the  current 
competition  and  will  be  rettimed  to  the 

applicant 

Where  To  Obtain  Additional 
Information 

.\  complete  ]:,:;:gr.9m  description, 
;nformation  on  app..-  .':!;i"T:  ;:!roc8dures, 
an  application  package,  ajiG  t-usiness 
management  technical  assistance  mav 
be  obtained  from  Maggie  Slay,  Grants 
Management  Spe<::ialist,  Grants 
Management  Branch.  Proirureme:,*  a:,. J 
Grants  Office,  Centers  for  Disease 
Ccntrol  and  Prevention  iCIX]!,  T^'  ':.-'-x 
Faces  Ferry  Road.  \E  ,  room  30i' 
Maiistop  E-13,  Atlanta,  Georgia  r,:,Ju5. 
[434;  842-6797  Prctgrammatic  le-imical 
assistance  m,ay  be  obtained  from  ,Mlan 
Susten,  Ph.D.,  Division  of  Heeith 
Assessment  and  Consu'ltarion,  Agency 
for  Toxic  Substances  ana  Disease 
Resistry.  1600  Clifton  Road,  NE., 
Msilstop  E-32.  Atlanta,  Georgia  30333, 
;404j  63^-0610, 

Please  Refer  fo  Announcement  Number 
326  When  Requeuing  Information  and 
Submitting  an  Application 

Potential  applicants  may  obtinn  a 
copv  of  Healthv  People  2000  (Full 
Report,  Stock  N'o  01 7-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 

Stock  No,  G17-OC1-00473-1)  referenced 
m  the  Introduction  through  the 
Superintendent  of  Documents, 
Crovemment  Printing  Office, 
Washmgtcn.  DC  20402-9325  (telephone 
202-783-3238). 

Da'ed'  iulv  2,  19^3. 
Walter  R.  Dowdle, 

C^eputy-  Adm:nistru'.or.  Agency  for  Toxic 
Substar.ccs  and  Disease  Registry. 
PR  Doc   93-16397  Piled  7-9-93;  8:45  am) 
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Centert  for  DIteau  Control  end 
Prevention 

[Announcement  345] 

Surveillance  of  Elevated  Biocxi  Lead 
Level*  In  Children;  AvallabMlt-,  of 
Funds  for  Flecal  Year  1993 

Introduction 

The  Centers  for  Disease  Control  and 
Frevention  (CDCi  annoimcesthe 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreement 
programs  with  state  health  departments 
and'or  appropriate  agencies  of  state 
govemm.ents  to  build  capacity  for 
conducting  surveillance  of  elevated 
blood-lead  fPbB)  levels  in  children 

The  Public  Health  Service  (PHS^  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 


of 
P! 


M  (,'*.: 


P.-rT!p 


000,  a 
duce 

morbidity  and  mortality  and  improve 
the  quahty  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  To  Obtain  Additional 
Inform.fitlon.) 

Authority 

This  program  is  authorized  under 
section  317A  of  the  Public  Health 
Service  Act  (42  US.C  247b-l),  as 
amended  by  section  303  of  the 
"Preventive  Health  Amendments  of 
1992"  [Pub,  L.  102-531). 

Ewgible  ,\pp!icants 

Eligible  applicants  are  the  official 
public  healOli  agencies  of  states  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia.  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Repubhc  of  the 
\t arshall  Islands,  the  Republic  of  Palau, 
and  federally-recognizea  Indian  tribal 
governments.  Current  recipients  of 
cooperative  agreement  funds  to  develop 
childhood  blood-lead  surveillance 
activities  are  not  eligible  to  apply. 
Applicants  other  than  health 
departments  must  apply  in  conjunction 
with  their  state  or  territorial  health 
department. 

Eligible  applicants  must  have 
regulations  for  report  n  s    f  PI  B  levels 
by  both  public  and  private  laboratories 
or  provide  assurances  that  such 
regulations  will  be  in  place  within  six 
months  of  awarding  the  cooperative 
agreement.  This  program  is  intended  to 
initiate  and  build  capacity  for 
surveillance  of  childinood  PbB  levels. 
Therefore,  any  appUcant  that  already 
has  in  place  a  PbB  level  surveillance 
activity  must  demonstrate  how  these 
cooperative  agreement  funds  will  be 
used  to  enhance,  expand  or  improve  the 
current  activity,  in  order  to  remain 
eligible  for  funding.  Cooperative 
agreement  funds  should  be  added  to 
blood-lead  surveillance  funding  from 
other  sources,  if  such  funding  exists. 
Funds  for  these  programs  may  not  be 
used  in  place  of  any  existing  funding  for 
surveillance  of  PbB  levels. 

Awards  will  be  made  with  the 
expectation  that  expanded  or  improved 
stirveillance  activities  will  continue 
when  8vvfir>'d  funds  are  terminated  at 
the  en  '!  ,  •'  '^'.1^  pr^'P'"?  pjeriod. 

Aviil«bihf>'  of  !-'u.nd« 
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awards  are  expected  to  range  from 
approximately  $45,000  to  $55,000  with 
the  averi.ie'  r.vard  being  approximately 
$50,000.  The  awards  are  expected  to 
begin  on  or  about  September  30, 1993, 
and  are  made  for  a  12-month  budget 
period  within  project  periods  of  up  to 
three  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

This  cooperative  agreement  program 
is  intended  to  assist  state  health 
departments  or  other  appropriate 
agencies  to  implement  a  complete 
surveillance  activity  for  PbB  levels  in 
children.  For  the  purpose  of  this 
program,  a  complete  PbB  surveillance 
activity  is  defined  as  a  process  which: 
(1)  Systematically  collects  information 
over  time  about  children  with  elevated 
PbB  leveU  using  laboratory  reports  as 
the  data  source;  (2)  provides  for  the 
follow-up  of  cases,  including  field 
ir.vestigations  when  necessary;  and  (3) 
provides  timely  and  useful  analysis  and 
reporting  of  the  accunnulated  data 
including  an  estimate  of  the  rate  of 
elevated  PbB  levels  among  all  children 
receiving  blood  tests.  Development  of 
surveillance  systems  at  the  local,  state 
and  national  levels  is  essential  for 
•argeting  interventions  to  high-risk 
populations  and  for  tracking  progress  in 
eliminating  childhood  lead  poisoning. 

The  childhood  blood-lead 
surveillance  program  has  the  following 
five  goals 

1.  Increase  the  number  of  state  health 
departments  vvith  sur%'eillance  systems 
for  elevated  PbB  levels; 

2.  Build  the  capacity  of  state-  or 
territorial-based  PbB  level  surveillance 
systems; 

3.  Use  data  from  these  systems  to 
conduct  national  surveillance  of 
elevated  PbB  levels; 

4.  Disseminate  data  on  the  occurrence 
of  elevated  PbB  levels  to  government 
agencies,  researchers,  employers,  and 
medical  care  providers;  and 

5.  Direct  intervention  efforts  to  reduce 
environmental  lead  exposure. 

Program  Requiremrnts 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A  Recipient  Activities 

1.  Revise  and  refine,  in  collaboration 
with  NCEH.  the  methodology  for 


surveillance  as  proposed  in  the 
respective  program  application. 

2.  Implement  the  revised  and 
approved  surveillance  activity. 

3.  Collaborate  with  NCEH  in  any 
interim  and/ or  final  evaluation  of  the 
surveillance  activity. 

4.  Provide  quarterly  and  annual 
surveillance  data  to  CDC. 

B.  CDC  Activities 

1.  Provide  consultation  in  the 
implementation  of  the  sui  veillance 
activities  throughout  the  project  period. 

2.  Provide  guidelines  for  evaluating 
surveillance  activities. 

3.  Provide  a  format  for  reporting 
surveillance  data  to  CDC. 

4.  Analyze  the  data,  disseminate  the 
results  in  public  health  publications  and 
other  appropriate  media,  and  provide 
the  results  to  childhood  lead  poisoning 

f)revention  constituents,  and  state,  and 
ocal  agencies. 

5.  Provide  surveillance  data  to  the 
recipient  from  other  states  and 
territories  where  surveillance  data  are 
reported  to  CDC. 

6.  Provide  timely  feedback  to  the 
recipient  from  the  review  of  quarterly 
reports  on  the  program  activiti.es 
conducted  by  the  recipient. 

7.  Provide  assistance  in  the  conduct  of 
field  investigations  and  intervention 
efforts,  at  the  recipient's  request,  as 
resources  permit. 

Evalation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Sarveillance  Activity  (35%) 

The  clarity,  feasibihty,  and  scientific 
soundness  of  the  approach.  Also,  the 
extent  to  which  a  proposed  schedule  for 
accomplishing  each  project  activity  and 
methods  for  evaluating  each  activity  are 
clearly  defined  and  appropriate.  The 
following  points  will  be  specifically 
evaluated: 

a.  How  will  laboratories  report  PbB 
levels? 

b.  How  will  data  be  collected  and 
managed? 

c.  How  will  data  quality  and 
completeness  of  reporting  be  assured' 

d.  How  and  when  will  data  be 
analyzed? 

e.  How  will  summary  data  be  reported 
and  disseminated? 

f.  What  provisions  are  made  for 
follow-up  of  individuals  with  elevated 
PbB  levels? 

g.  What  provisions  will  be  made  to 
obtain  denominator  data? 


2  Prcfiress  Toward  Complete  Blood- 
Le  -id  S'dr\-eiilance  {30%} 

The  e\!ent  to  which  the  proposed 
activities  are  likely  to  result  in 
substantial  progress  towards 
establishing  a  complete  state-based  PbB 
surveillance  activity  (as  defined  in  the 
"Purpose"  section). 

3.  Project  Sustainability  (20%) 

The  extent  to  which  the  proposed 
activities  are  likely  to  result  in  the  long- 
term  maintenance  of  a  complete  state- 
based  PbB  surveillance  system.  In 
particular,  specific  activities  that  will  be 
undertaken  by  the  state  during  the 
project  period  to  continue  surs-eillance 
after  completion  of  the  project  period 
and  the  ability  of  states  to  assure 
reporting  from  all  laboratories 
performing  PbB  tests  on  samples  from 
residents  of  their  state. 

4.  Personnel  (10%) 

The  extent  to  which  the  qualifications 
and  time  commitments  of  project 
personnel  are  clearly  documented  and 
appropriate  tor  implementing  the 
proposal. 

5.  Use  of  Existing  Resources  (5%) 

The  extent  to  which  the  proposal 
would  make  effective  use  of  existing 
resources  and  expertise  within  the 
applicant  agency  or  through 
collaboration  with  otl.er  agencies. 

6  Budget  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 

funds. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  funded  through  a  cooperative 

agreement  that  involve  collection  of 
mfo'-mation  from  10  or  more  individuals 
will  be  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovemm.t^ntal  review  of  Federal 
programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372 
sets  up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications  Applicants 
(other  than  federally-recognized  Lndian 
tribal  govemments)  should  contact  their 
state  Single  Point  of  Contacts  (SPOCs)  as 
early  as  possible  to  alert  them  tc  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  se-ning 
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r^fi.-w  tr.an  one  state,  the  applicant  iS 
advised  to  Lcntact  the  SPOC  of  eacn 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell  ID,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferrv-  Road  N'E.,  room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  60  days  after  the  deadline 
date  for  new  and  competing  awards. 
The  funding  agency  does  not  guarantee 
to  "accommodate  or  explain"  state 
process  reconunendations  it  receives 
after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 

.■\ssistar.ce  number  is  93.283. 

Public  Health  System  Reporfin? 
Requirement 

Th.s  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  May  1993. 

Where  To  Obtain  .additional 
Information 

A  :  cr[\p\et'3  program  description, 
::.'. urn^iation  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
G."hn!s  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Pac:  s  Ferry  Road  NE.,  room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6796, 
Programmatic  technical  assistance  may 
be  obtained  from  Carol  Pertowski,  M.D., 
Medical  Epidemiologist,  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
E.-.vironmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway  NE..  Mailstop  F- 
42,  Atlanta,  Georgia  30341-3724, 
telephone  (434)  488-7330.  Please  refer 
to  Announcement  Number  345  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  n".av  obtain  a 
ccpv  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-O01-O0474-0)  or 
Healthy  People  2000  (Summa.':,-  Report; 


Stock  No.  017-001-O0473-1)  through 
the  Superintendent  of  Docxunents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Da'pd;July6. 1993. 
Robert  L.  Foster 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  ICDC). 
(PR  Doc.  93-16396  Filed  7-9-93;  8:45  ami 
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^Progra'n  Amour.cemert  Nur^pe'  12^] 

The  Evaluation  of  Specif;:  '-'ci..t'-^ 
Violence  Interventions;  A.'a;;-;bc'T,'  cf 
Funds  for  Fiscal  Year  1993 

l.ntr')duclion 

i  :.e  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  for  the 
evaluation  of  specific  interventions 
designed  to  reduce  interpersonal 
violence  eunong  high-risk  youth.  The 
interventions  may  be  educational, 
regulatory,  or  environmental.  The 
evaluation  may  pertain  to  a  past, 
ongoing,  or  new  interventions. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortahty  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Violent 
and  Abusive  Behavior.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
Section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  391  and  392  (42  U.S.C.  280b 
and  280b-l)  of  the  Public  Health 
Service  Act,  as  amended. 

Fiigibihty 

tilt  t  .•  ar  plicants  include  all  non- 
profit ar.d  f.r- profit  organizations.  Thus 
state  and  local  health  departments  and 
other  state  and  local  governmental 
agencies,  universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including 
minority  institutions,  community-based 
organizations,  small,  minority  and/or 
woman-owned  businesses,  are  eligible. 

All  appUcants  must  be  able  to 
demonstrate  that  they  have  the  capacity 
to  implement  and  evaluate  the 
intervention  by  themselves  or  that  they 
have  established  a  working  partnership 
with  others  whose  cooperation  or 
participation  as^^ures  the  successful 


completion  of  the  project.  Collaboration 
with  a  community-based  organization,  a 
university  or  other  academic  institution, 
and  a  state  or  local  health  department  is 
encouraged,  especially  for  applicants 
proposing  3  year  projects. 

Availabilitv  '-f  I  ;;rd^ 

Approximately  $2,000,000  is  available 
in  FY  1993  to  fund  up  to  10  specific 
intervention  projects. 

Purpose 

The  purpose  of  this  project  is  to 
evaluate  specific  interventions  that  may 
influence  one  or  more  of  the  factors  in 
the  causal  chain  that  lead  to 
interpersonal  violence-related  injuries 
or  deaths  among  or  by  high-risk 
adolescents  and  young  adults.  The 
interventions  should  have  a  theoretical 
and  empirical  foundation.  The  specific 
interventions  preferably  should  be 
designed  to  produce  measurable 
behavioral  or  health  (i.e.,  injuries  or 
deaths)  improvements.  Interventions 
which  influence  awareness,  knowledge, 
or  other  antecedent  factors  will  be 
considered  if  their  causal  connection 
with  behavioral  or  health  improvements 
is  estabUshed.  The  evaluation  may 
pertain  to  a  past,  ongoing,  or  new 
intervention. 

As  a  guide,  adolescents  and  young 
adults  may  be  generally  defined  as 
persons  12-24  years  of  age.  The 
applicant  should  define  the  specific  age 
span  that  will  be  the  focus  of  the 
prevention  strategy.  The  target 
population  for  a  specific  intervention 
may  or  may  not  be  adolescents  and 
young  adults.  For  example,  the 
intervention  could  be  targeted  towards 
parents,  teachers,  or  other  role  models 
of  youth.  Interventions  might  also  be 
directed  towards  younger  children  with 
the  aim  of  reducing  their  violent 
behavior  not  only  diuing  childhood  but 
also  during  adolescence  and  young 
adulthood. 

Violence  prevention  interventions  are 
defined  as  specific,  targeted  activities 
designed  to  prevent  violent  injury.  They 
may  be  "fi-eestanding"  or  a  component 
of  a  larger  program.  Interventions  are 
delivered  in  a  defined  setting  (e.g., 
schools,  juvenile  detention  centers, 
youth  clubs,  housing  communities)  and 
utilize  a  clear  strategy  (e.g.,  mentoring, 
skills  building).  Intervention  strategies 
may  be  educational,  regulatory,  or 
environmental.  Interventions  may  also 
be  incorporated  into  existing  programs 
(e.g.,  Head  Start,  Job  Corps). 

Combinations  of  interventions  that  are 
specific,  complementary,  yet  narrow  in 
scope  are  welcomed  (e.g.,  mentoring  in 
combination  with  job  skills  training). 
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Intervention  strategies  cidv  include,  but 
are  not  limited  to  the  following: 

social  skills/ social  cognitive  training 

conflict  resolution  skills  training 

parer.".a,  *:a:riinij 

mentoring  of  children  and  adolescents 

peer  mentoring/tutoring/mediation 

assault  crisis  teams 

safe  havens  for  walking  through  high- 
risk  neighborhoods 

job  skills  training/placement 

m.etal  detectors  in  schools 

firearm  licensing  laws 

waiting  periods  to  purchase  firearms 

regulation  of  public  firearm  carrying 
Applicants  are  encouraged  to 

maximize  the  use  of  funds  for  research 

and  evaluation  purposes  by 

collaborating  with  ongoing  projects  or 

utilizing  pre\Tousiy  collected  data. 

Applicants  may,  for  example: 

•  analyze  data  collected  from  a 
previously  implemented  intervention 

•  add  a  data  collection  and  evaluation 
component  to  an  existmg  intervention 

•  develop,  implement,  and  evaluate  a 
new  intervention  within  an  ongoing 
program 

Program  Requirements 

The  applicant  must  demonstrate  a 
willingness  to  collaborate  with  CDC  at 
all  stages  of  the  project.  Applicant  must 
also  clearly  identify  the  specific  project 
period  for  the  evaluation  of  proposed 
intervention(s)  (i.e.,  one  year,  two  year. 
or  three  year  project  period)  and  must 
provide  information  on  each  of  the 
following  issues:  target  group,  proposed 
goals  and  objectives,  intervention 
description,  location  of  the  intervention, 
study  design,  data  collection  and 
analysis,  project  management  and 
staffing  plan,  collaboration,  and  project 
budget.  See  appUcation  instructions 
contained  in  the  program 
announcement  in  the  application  kit  for 
the  information  to  be  provided  in  each 
section. 

The  successful  completion  of  the 
project  is  likely  to  require  a  close 
working  relationship  between  the 
recipient  and  CDC.  In  conducting 
activities  to  achieve  the  purpose  of  this 
program,  the  recipient  shall  be 
responsible  for  the  activities  under  A., 
below,  and  CDC  shall  be  responsible  for 
the  activities  under  B.,  below: 

A.  Recipient  Activities: 

1.  Develop  procedures  for  collecting 
and  compiling  information  relevant  to 
the  proposed  project.  This  information 
should  include,  but  not  be  limited  to 
describing  the  target  population; 
selecting  the  strategy  to  be  evaluated; 
identifying  the  setting  for  implementing 
the  strategy;  developing  the  evaluation 


design;  developing  and  pilot  testing  the 
data  collection  instruments;  collecting 
process  and  outcome  data;  developing 
and  implementing  a  data  management 
plan;  developing  and  implementing  a 
plan  for  data  analysis  and  dissemination 
of  study  findings. 

2.  Develop  a  final  written  scientific 
protocol  for  evaluating  the  specific 
intervention.  This  protocol  will  contain 
the  following  elements: 

a.  Statement  of  the  questions  to  be 
answered  (hypotheses  to  be  tested); 

b.  Description  of  the  intervention  to 
be  evaluated; 

c.  Specific  process  and  outcome  data 
that  will  be  collected  and  analyzed, 
including  data  collected  for  purposes  of 
intervention  monitoring  and 
management; 

d.  Description  of  methods  (both 
scientific  and  operational)  for  collecting 
process  and  outcome  data; 

e.  description  of  how  data  will  be 
maintained  (i.e.,  in  what  databases); 
and, 

f.  Description  of  statistical  techniques 
that  will  be  used  to  analyze  the  data. 

3.  Obtain  the  necessary  clearances 
and  agreements  to  proceed  with  all 
aspects  of  the  proposed  violence 
prevention  project. 

4.  Develop  and  pilot  test  instruments 
for  data  collection. 

5.  Establish  baseline  rates  for  the 
pertinent  outcomes  within  the  target 
population. 

6.  Estabhsh  goals  and  realistic, 
measurable,  time-oriented  objectives  for 
all  remaining  phases  of  the  project. 

7.  Develop  and  implement  the 
selected  intervention. 

8.  Evaluate  the  intervention. 

9.  Collect  and  compile  monitoring 
and  prevention  effectiveness  data  in  an 
ongoing  fashion.  Compile  "lessons 
learned"  from  the  project. 

10.  Collaborate  with  CDC  in  the 
description  and  dissemination  of  the 
final  results  of  the  project. 

B.  CDC  Activities 

1.  Provide  consultation  in  defining 
the  target  population;  selecting  and 
implementing  the  intervention; 
determining  the  impact  of  the 
evaluation;  and  designing  the  scientific 
protocols. 

2.  Collaborate  in  the  design  of  all 
phases  of  the  study.  Provide 
consultation  on  data  collection 
instruments  and  procedures.  Provide 
consultation  on  the  choice  and  timing  of 
the  intervention,  and  training  needs  and 
composition  of  the  implementation 
team. 

3.  Monitor  intervention 
implementation  and  collection  and 
analysis  of  process  and  outcome  data. 


4,  Arrange  for  information  sharing 
a.Tiong  the  vannus  evaluation  projects. 

5.  Provide  up-to-date  scientific 
information  about  youth  violence 
prevention, 

6  Assist  m  the  transfer  of  information 
and  methods  developed  in  these 
projects  to  other  prevention  programs. 

Re\new  and  Evaluation  Criteria 

CDC-convened  panels  will  review 
applications  separately  Hcrording  to  the 
project  period  specified  m  the 
application  (i.e..  all  one  year  projects 
will  be  reviewed  separately  from  two 
year  protects,  which  vrill  be  reviewed 
separately  from  three  year  projects). 
Applicants  will  be  evaluated  according 
to  the  following  criteria  (h/Iaximum  of 
100  total  points): 

1   Target  Group:  The  extent  to  which 
the  target  group  is  described  and  access 
to  the  target  is  demonstrated.  The  extent 
to  which  the  target  group  has  a  high 
incidence  or  prevalence  of  the  risk 
factors  to  be  influenced  by  the  proposed 
intervention  and  the  extent  to  which 
appropriate  demographic  and  morbidity 
data  are  described.  The  extent  to  which 
the  youth,  who  are  the  direct  or  indirect 
target  group,  have  a  high  incidence  of 
interpersonal  violence  and  violence- 
related  injuries  and  deaths.  The  extent 
to  which  it  is  demonstrated  that  the 
participation  of  the  target  group  will  be 
sufficient  to  evaluate  the  intervention  in 
an  unbiased  fashion.  (13  points) 

2.  Goals  and  Objectives:  The  extent  to 
which  the  proposed  goals  and  objectives 
are  clearly  stated,  time-phased,  and 
measur.able.  The  extent  to  which  they 
encompass  both  process  and  outcome 
features  of  the  intervention.  The  extent 
to  which  specific  research  questions 
and/or  hypotheses  are  described.  (12 
points) 

3.  Inten'ention  Description:  The 
e.xtent  to  which  the  potential 
effectiveness  of  the  intervention  is 
theoretically  justified  and  supported 
with  epidemiologic,  methodological, 
and  behavioral  research.  The  extent  to 
which  the  intervention  is  feasible  and 
can  be  expected  to  produce  the  expected 
results  in  the  target  group  of  interest. 
The  extent  to  which  the  intervention,  its 
implementation,  the  development  of  all 
necessary  materials,  and  all  necessary 
training  are  clearly  described.  The 
extent  to  which  the  desired  outcomes 
(e.g..  behavioral  change,  injury,  or 
death)  are  specified  and  definitions  of 
measurable  endpomts  are  provided.  The 
extent  to  which  tlie  setting  m  which  the 
inten'ention  is  to  be  implemented  is 
clearly  descnbed  and  shown  to  be 
adequate  for  reaching  the  target  group 
and  achieving  the  desired  objectives.  (25 
pomts) 
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4.  Study  Design  and  Annh':'s  The 
extent  to  which  the  evalua; ;  m   iesign 
and  the  analysis  plan  are  clearly 
described  and  are  appropriate  for  the 
target  population,  intervention,  data 
collection  opportunities,  and  proposed 
project  period.  The  extent  to  which  the 
various  threats  to  the  validity  of  the 
study  are  recognized  and  addressed. 
The  extent  to  which  the  sampling 
methods,  sample  size  estimates,  power 
estimates,  ana  attrition  of  the 
participating  population  are  clarified. 
The  extent  to  which  data  collection, 
data  processing,  and  manogement 
activities  are  described.  The  extent  to 
which  the  major  phases  of  the  project 
are  clearly  presented  and  logically  and 
realistically  sequenced.  (25  points) 

5.  Project  Management  and  Staffing 
Plan:  The  extent  to  which  the 
management  staff  and  their  working 
partners  are  clearly  described, 
appropriately  assigned,  and  have 
pertinent  skills  and  experiences.  The 
extent  to  which  the  applicant  proposes 
to  involve  appropriate  researchers  and 
other  personnel  who  reflect  the  racial/ 
ethnic  composition  of  the  target 
population.  The  extent  to  which  the 
applicant  or  a  full  working  partr:"r  hss 
the  capacity  and  facilities  to  design. 
implement,  and  evaluate  the  proposed 
intervention.  (13  points) 

6.  Collaboration:  The  extent  to  which 
the  necessary  partners  are  clearly 
described  and  their  qualifications  and 
intentions  to  participate  expUcitly 
stated.  The  extent  to  which  the 
applicant  provides  proof  of  support 
(e.g.,  letters  of  support  and/ or 
memoranda  of  understanding)  for 
proposed  activities.  The  extent  to  which 
a  full  working  partnership  between  a 
community-based  organization,  a 
university  or  other  academic  institution. 
and  a  state  or  local  health  department 
has  been  established  for  applicants 
seeking  funds  for  a  3  year  project 
period.  Evidence  should  h>e  provided 
that  these  funds  do  not  duplicate 
already  funded  components  of  ongoing 
projects.  (12  points) 

7.  Proposed  Budget:  The  extent  to 
which  the  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  sufficient  for  the  proposed 
project  activities,  and  consistent  writh 
the  intended  use  of  the  cooperative 
agreement  funds.  (Not  scored) 

Funding  Priorities 

Approximately  $2,000,000  is  available 
to  fund  up  to  10  specific  intervention 
projects.  It  is  expected  that  projects 
completed  in  one  year  will  have  an 
average  award  ranging  from  $75,000  to 
.$175,000;  projects  completed  in  two 
years  will  have  an  average  award 


ranging  from  $100,000  to  $200,000  per 
year;  and  projects  completed  in  three 
years  will  have  an  average  award 
ranging  from  $150,000  to  $225,000  per 
year.  AppUcant  must  clearly  identify  the 
specific  length  of  the  project  period  for 
which  funds  are  requested.  Institutions 
may  request  funds  for  more  than  one 
project  period  as  long  as  the  proposed 
projects  are  submitted  separately  and 
are  distinctly  different.  Based  on  the 
quaUty  of  the  apphcations  received 
within  each  project  period  the  estimates 
outlined  above  may  vary. 

Priority  will  be  given  to  ensuring  a 
geographic  balance  and  a  balance  among 
educational,  regulator}',  and 
environmental  strategies. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contacts  (SPOCs)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  appUcant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  appUcation  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  room  300.  Mail 
Stop  E-13.  Atlanta.  GA  30305.  no  later 
than  30  days  after  the  appUcation 
deadline  date.  (A  waiver  for  the  60  day 
requirement  has  been  requested.)  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  state 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community -based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  state  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 


state  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424) 

b.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS).  not  to 
exceed  one  page,  and  to  include  the 
following: 

(1)  A  description  of  the  population  to 
be  served 

(2)  A  summary  of  the  services  to  be 
provided 

(3)  A  description  of  the  coordination 
plans  with  the  appropriate  state  and/or 
local  health  agencies. 

If  the  state  and/ or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
state  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

Other  Requirements 

A.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

B.  Confidentiality  of  Records 

All  identifying  information  obtained 
in  connection  with  the  provision  of 
services  to  any  person  in  any  program 
that  is  being  carried  out  with  a 
cooperative  agreement  made  under  this 
announcement  shall  not  be  disclosed 
unless  required  by  a  law  of  a  state  or 
political  subdivision  or  unless  written, 
voluntary  informed  consent  is  provided 
by  persons  who  receive  serv'ices. 

C  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46} 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 
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Application  Submission  and  Dfadlinp 

The  or:gir.cii  ar.d  two  cop.es  of  the 
applii-ation  FHS  Fcrr::  '^1^1-1  must  be 
subrr.if.ed  'c  Hrnry  S  C:assell.  HI.  Grants 
Nidr.aeerrier.;  Otf.r.t-r.  Grants 
Md;  a«f^:r.er.;  Branch,  Procxirement  and 
Grar's  Office,  Centers  for  Disease 
Ccr.\:o\  ar.d  Prevention  (CDC).  255  East 
Faces  Ferrv  Road,  NE..  room  300.  Mail 
St^P  E-I3,  Atlanta.  GA  30305.  oner 
bet  _.r9  August  26.  1993. 

1  Deadline  Applications  shall  be 
cc  n^idered  as  meeting  the  deadline  if 
thev  are  either: 

(dj  Rt?;  eived  on  or  before  the  deadline 
date:  or 

fb)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
objective  review  committee.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U  S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2  Lite  Applications:  Applications 
t.iit  do  net  meet  the  criteria  in  l.(a)  or 
1  fb)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Addificna! 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  Number 
329.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents. 
business  management  technical 
assistance  may  be  obtained  from 
Adrienne  Brown,  Grants  Management 
Speciahst,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
room  300.  Mail  Stop  E-13.  Atlanta.  GA 
3G305.  (404)  842-6634.  Programmatic 
•echnical  assistance  may  be  obtained 
from  Timothy  N.  Thornton.  PubUc 
Health  Advisor.  National  Center  for 
Injury  Prevention  and  Control.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  1600  Clifton  Road.  NE..  Mail 
Stop  F-41.  Atlanta,  GA  30333,  (404) 
438-4400. 

Please  refer  to  Announcement 
Number  329  when  requesting 
information  and  submitting  an 
spplication. 

PotanUal  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 


Report;  Stock  No.  017-O01-O0474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington  DC  20402-9325  (Telephone 
202-783-3238). 

Dated:  July  6. 1993. 
Robert  L  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  93-16395  Filed  07-09-93;  8:45  ami 
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Flnai  Defir.t:on9.  Post-Residency 
Activ  ties,  and  Student  Agreement  for 
Prtrr.ar/  Heailh  Care  for  the 
Exceptional  Financial  Need  (EFN)  and 

P'-anclat  Aas'stance  for 
Disadvantaged  Heaith  Prc^ess-ons 
StLce'Ms  :FADH?Si  P^ogrnr-.s 

summary;  The  Heailh  Resources  and 
Ser\ices  Administration  (HRSA) 
announces  final  definitions,  post- 
residency  activities,  and  student 
agreement  for  Primary  Health  Care  for 
the  Exceptional  Financial  Need  (EFN) 
Scholarship  Program  and  the  Financial 
Assistance  for  Disadvantaged  Health 
Professions  Students  (FADHPS) 
Program,  now  found  in  sections  736  and 
740  of  the  PHS  Act  as  amended  by  the 
Health  Professions  Education  Extension 
Amendments  of  1992  (Pub.  L.  102-408, 
dated  October  13, 1992).  A  notice  which 
proposed  these  definitions,  post- 
residency  activities,  and  student 
agreement  for  these  two  programs  was 
published  in  the  Federal  Register  at  58 
FR  15501,  dated  March  23, 1993.  A 
comment  period  of  30  days  was 
established  to  allow  public  comment 
concerning  the  proposed  definitions, 
post-residency  activities,  and  student 
agreement.  Sixteen  comments  were 
received.  This  notice  will  discuss  the 
comments  received  and  will  include  the 
final  definitions  of  "residency  training 
program  in  primary  health  care"  and 
"residency  training  program  in  general 
dentistry",  final  acceptable  and 
unacceptable  post-residency  activities, 
and  final  student  agreement  for  primary 
health  care.  Comments  on  program 
aspects  that  were  not  specifically 
proposed  for  public  comment  are  not 
addressed  in  this  notice. 

EFFlCTtVE  DATE:  The  program  elements 
described  in  this  notice  are  for  use  in 
fiscal  year  (FY)  1993  and  will  become 
effective  with  scholarships  made  to 


medical,  osteopathic  medical,  and 
dental  students  on  or  af*.er  July  1. 1993. 

Definitinn  r.f  "Residency  Training 
Program  in  Primary  Health  Care"  and 
"Residency  Training  Program  in 
General  Dentistry" 

Four  comments  were  received 
concerning  the  definitions  of  "residency 
training  program  in  primary  heailh 
care"  and  'residency  training  program 
in  general  dentistry."  One  comment 
objected  to  the  separation  of  general 
dentistry  from  the  definition  of  primary 
health  care.  Section  723(d)(5)  of  the  PHS 
Act  defines  the  term  "primary  health 
care"  as  family  medicine,  general 
internal  medicine,  general  pediatrics, 
preventive  medicine,  or  osteopathic 
general  practice.  The  definition  of 
"residency  training  program  in  primary 
health  care"  is  based  on  this  statutory 
definition.  The  definition  of  residency 
training  in  general  dentistry  is  separate. 
However,  in  all  other  references  in  this 
notice,  including  the  student  agreement, 
the  term  primary  health  care  includes 
the  practice  of  general  dentistry. 

Other  comments  suggested  additional 
specialties  that  should  be  included  in 
the  list  of  approved  residency  programs 
such  as  Physical  Medicine, 
RehabiUtation,  Emergency  Medicine, 
and  primary  care  Obstetrics  and 
Gynecology.  Since  the  definition  of 
primary  health  care  is  statutory,  no 
change  is  made  as  a  result  of  these 
comments. 

Finally,  one  comment  seeks  to  clarify 
that  osteopathic  primary  care  residency 
programs  require  a  1-year  internship 
and  2^or  3  additional  years  of  residency 
training.  Both  2-  and  3-year  osteopathic 
residency  programs  are  acceptable 
training  programs  for  the  maintenance 
of  physician  eligibility  under  the  EFN 
and  FADHPS  programs.  The  language  in 
the  definition  of  "residency  training 
program  in  primary  health  care"  has 
been  edited  to  be  more  clear  about 
osteopathic  residencies. 

Final  Definition  of  "Residency  Training 
Program  in  Primary  Health  Care" 

"Residency  L-aining  program  in 
pri.mary  health  care"  is  defined  as  a  3- 
year  residency  program  in  allopathic  or 
osteopathic  family  medicine,  internal 
medicine,  pediatrics,  combined 
medicine.'pediaL-ics,  cr  preventive 
medicine  approved  by  the  Accreditation 
Council  for  Graduate  Medical  Education 
(ACGME)  or  the  American  Osteopathic 
Association  f.AO.A).  or  a  rotating  or 
primary  health  care  internship  or 
general  p,-actice  residency  program 
approved  by  the  AOA. 


Final  Definition  of  "Residency  Training 
Program  in  General  Dentistry" 

A  "residency  training  program  in 
general  dentistry"  shall  include  the 
following: 

(1)  Programs  of  advanced  education 
for  general  dentistry,  general  practice 
residency  programs,  and  pediatric 
dental  residency  programs,  provided 
that  they  are  accredited  by  the 
Commission  on  Dental  Accreditation; 

(2)  Dental  public  health  residency 
programs  accredited  by  the  Commission 
on  Dental  Accreditation  (v^hich  may 
include  one  academic  year  in  a  program 
accredited  by  the  Council  on  Education 
for  Public  Health,  leading  to  the  degree 
of  Master's  in  Public  Health  or  a  similar 
graduate  degree  in  pubUc  health):  and 

(3)  Other  continuous  advanced 
education  programs  in  general  dentistry 
that  are  sponsored  by  an  institution  of 
higher  education  and  that  are 
recognized  entities  within  the 
institution's  administrative  structure,  as 
approved  by  the  Secretary'  on  a  case-by- 
case  basis. 

This  definition  is  intended  to  assure 
that  a  scholarship  recipient  is  permitted 
to  pursue  any  recoguized  advanced 
training  program  that  would  further  his 
or  her  knowledge  of  general  dentistry, 
including  pediatric  dentistry  and  dental 
public  health.  It  also  prohibits 
scholarship  recipients  from  specializing 
in  orthodontics,  endodontics,  oral 
surgery,  prosthodontics,  periodontics,  or 
oral  pathology. 

Post-Residency  Activities 

Several  respondents  suggested  that 
physicians  who  pursue  careers  in 
primary  care  research  should  retain 
their  eligibility  for  EFN  and  FADHPS 
participation.  This  change  was  not 
adopted  since  most  primary  care 
research  is  conducted  by  faculty  who 
are  engaged  in  teaching,  research  and 
clinical  activities  and  who  are  thus 
eligible  on  the  basis  of  their  teaching 
and  clinical  practice. 

One  respondent  expressed  concern 
that  family  physicians  who  wish  to 
pursue  additional  training  in  the  care  of 
adolescents  were  not  included.  A  formal 
system  for  recognizing  added 
qualificatinn  in  adolescent  care  is  not  in 
place  for  family  physicians.  However,  a 
limited  number  of  fam.ily  medicine 
programs  offer  fellowship  training  in 
adolescent  health  care.  Physicians  who 
receive  this  training  are  expected  to 
continue  their  generalist  family 
physician  careers.  A  new  item  #7  has 
been  added  under  the  list  of  Acceptable 
Activities  to  accommodate  this  training 
activity. 

One  respondent  requested  that  sports 
medicine  training,  which  was  proposed 


as  an  Unacceptable  Activity,  be  changed 
to  an  Acceptable  Activity.  Unpublished 
data  indicate  that  family  physicians 
who  obtain  added  qualification  in  sports 
medicine  continue  in  careers  as 
generalist  practitioners.  The  section  on 
sports  medicine  has  been  deleted  from 
the  Unacceptable  Activities  list  and 
added,  as  item  #8,  to  the  Acceptable 
Activities  list. 

Two  respondents  dted  primary  care 
public  policy  careers  that  EFN  and 
FADHPS  participants  should  be 
permitted  to  pursue.  These  activities  are 
consistent  with  section  736  purposes 
and  will  be  allowed.  A  new  item  #9  has 
been  added. 

Final  Acceptable  Acti\ities 

Medical  and  osteopathic  medical 
residency  graduates  who  will  qualify  to 
meet  the  new  service  obligation 
requirement  under  the  EFN  and 
FADHPS  programs  include:  (1) 
Generalist  physician  graduates  of  a 
primary  health  care  residency  programs 
who  enter  clinical  practice;  (2) 
preventive  medicine  graduates  who 
practice  in  the  primary  health  care 
fields  of  clinical  preventive  medicine, 
occupational  medicine,  or  pubUc  health; 
(3)  senior  (chief)  residents  in  one  of  the 
residency  programs  defined  above;  (4) 
faculty,  administrators,  or  policy  makers 
who  maintain  certification  in  one  of  the 
primary  health  care  disciplines;  (5) 
family  physicians  and  internists  who 
obtain  a  certificate  of  added 
qualification  in  geriatrics;  (6)  internists 
and  pediatricians  who  enter  training  to 
qualify  for  a  certificate  of  added 
qualification  in  adolescent  medicine  or 
board  certification  in  adolescent 
pediatrics;  (7)  family  physicians  who 
enter  post-residency  training  to  gain 
added  skills  in  the  care  of  adolescents; 
(8)  primary  health  care  physicians  who 
enter  training  to  qualify  for  a  certificate 
of  added  qualification  in  sports 
medicine;  and  (9)  special  training  to 
prepare  physicians  for  primary  care 
faculty  or  public  policy  careers,  such  as 
a  Master's  degree  in  a  Public  Health 
program,  a  public  policy  fellowship 
program,  or  faculty  development 
training  activities. 

An  individual  shall  be  considered  to 
be  "practicing  in  general  dentistry"  as 
long  as  he  or  she  is  working  in  the  field 
of  dentistry  end  has  neither  specialized 
in,  nor  hmited  his  or  her  practice  to, 
orthodontics,  endodontics,  oral  surgery, 
prosthodontics,  periodontics,  or  oral 
pathology. 

Final  Unacceptable  Activities 

Physicians  who  will  not  meet  the 
service  obligation  requirement  under 
the  EFN  and  FADHPS  programs  include 


those  who:  (1)  enter  medical  or  pediatric 
subspecialty  training  (e.g.,  cardiology, 
gastroenterology);  (2)  receive 
subspecialty  certification;  or  (3)  enter  a 
non-primary  health  care  specialty  (e.g., 
obstetrics/gyn  ecology,  surgery, 
dermatology,  radiology). 

Dental  scholarship  recipients  who 
specialize  in  orthodontics,  endodontics, 
oral  surgery,  prosthodontics, 
periodontics,  or  oral  pathology  would 
be  considered  to  be  in  breach  of  their 
service  commitments. 

Student  Agreement  for  Primary  Health 
Care  and  General  Dentistry  Senice 

A  variety  of  comments  related  to  the 
student  agreement  were  received.  One 
comment  suggested  that  the  parents' 
financial  resources  should  be  required 
in  addition  to  the  financial  resources  of 
the  scholarship  recipient.  While  this 
information  was  always  required  for  the 
"formal  needs  analysis,"  this  has  been 
clarified  in  the  final  student  agreement. 

Several  comments  suggested  an 
increased  role  of  the  DHHS  in  follow-up 
and  monitoring  of  scholarship 
recipients.  One  of  the  responsibihties  of 
the  applicant  schools  for  these  programs 
is  to  monitor  the  scholarship  recipients. 
This  remains  unchanged. 

Several  comments  suggested  that  exit 
interviews  by  mail  should  be  permitted. 
Because  it  is  preferable  to  have  a  face- 
to-face  interview,  no  change  is  made  in 
this  requirement. 

Regarding  penalties  for  scholarship 
recipients  who  fail  to  comply  with  the 
agreement,  one  comment  requested 
additional  information  concerning  the 
interest  rate.  As  a  result,  in  the  final 
student  agreement  additional 
information  is  provided  including  the 
current  maximum  prevailing  rate,  how 
frequently  and  where  the  rate  will  be 
published,  and  when  interest  will  begin 
to  accrue.  Several  comments 
recommended  a  more  flexible  and 
longer  payment  schedule.  However,  the 
payment  period  of  3  years  is  specified 
in  section  795(b)(3)  of  the  PHS  Act.  No 
change  is  made  in  this  requirement 

Regarding  the  contract,  one  comment 
requested  more  information  about  what 
is  meant  by  the  word  "discipline."  In 
the  final  student  agreement, 
"discipUne"  is  identified  as  medicine, 
osteopathic  medicine,  or  dentistry. 
Several  comments  requested  additional 
information  regarding  disposition  of  the 
student  agreement.  The  school  will 
retain  the  original,  since  the  school  will 
monitor  the  scholarship  recipients 
compliance  vdth  the  agreement.  One 
copy  of  the  agreement  should  be  given 
to  the  student. 

One  comment  suggested  that  the 
social  security  number  should  be 
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req'j;:ed  rather  than  voluntary.  Because 
of  legal  issues  related  to  requiring  the 
social  security  number,  provision  of  this 
infnrrnation  remains  voluntary. 

Final  Student  Agreement 

The  following  Student  Agreement  for 
Primary  Health  Care  Service 
implements  the  new  service  obhgation 
provisions  applicable  to  sections  736 
aid  740  of  the  PHS  Act  and  sets  forth 
new  requirements  found  in  section 
795(b)  of  the  PHS  Act  with  respect  to 
breach  of  service  obhgation,  waiver  or 
suspension  of  liabihty,  and  repayment 
requirements. 

Exceptional  Financial  Need  frFN"  and 
Financial  Assistance  for  Disadvantaged 
Health  Professions  Students  (FADIiPS) 
Scholarship  Programs:  Student 
Agreement  for  Pnman.-  Hpalth  Care 
Service.  Academic  Y^ar  1993-94 

A.  My  Obligations  as  a  Scholarship 
Recipient 

I  understand  that  by  accepting  the 
EFN/FADHPS  Scholarship.  I  am 
agreeing  to  the  terms  outlined  below: 

(1)  I  will  complete  the  program  of 
education  with  respect  to  which  such 
assistance  is  provided; 

(2)  If  I  receive  such  assistance  to 
attend  a  school  of  medicine  or 
osteopathic  medicine,  I  will 

(a)  Not  later  than  4  years  after 
completing  the  program  of  education  for 
which  I  receivea  such  assistance,  enter 
and  complete  a  3-year  residency 
program  in  allopathic  or  osteopathic 
family  medicine,  internal  medicine, 
pediatrics,  combined  medicine/ 
pediatrics,  or  preventive  medicine 
approved  by  the  Accreditation  Council 
for  Graduate  Medical  Education 
(ACGME)  or  the  American  Osteopathic 
Association  (AOA)  or  a  general  practice 
residency  program  approved  by  the 
.^OA.  This  may  include  participation  in 
a  rotation  or  primary  health  care 
internship  approved  by  the  AOA,  and 

(b)  Practice  in  one  ot  the  primary 
health  care  specialties  identified  in 
paragraph  (2)(a)  for  5  years  after 
completing  the  training  identified  in 
paragraph  (2)(a). 

(3)  If  I  receive  such  assistance  to 
attend  a  school  of  dentistry. 

(a)  I  will  practice  in  general  dentistry 
for  5  years  (exclusive  of  any  period 
during  which  I  am  attending  a  residency 
training  program  in  general  dentistry).  I 
will  be  considered  to  be  "practicing  in 
general  dentistry"  as  long  as  I  am 
working  in  the  field  of  dentistry  and 
have  neither  specialized  in,  nor  limited 
rr.y  prgctjce  to.  orthodontics, 
endodontics,  oral  surgery, 
prosthodontics,  periodontics,  or  oral 
pathology 


(b)  A  "residency  training  program  in 
general  dentistry"  shall  include  the 
follovdng; 

(i)  Programs  of  advanced  education 
for  general  dentistry,  general  practice 
residency  programs,  and  pediatric 
dental  residency  programs,  provided 
that  they  are  accredited  by  the 
Commission  on  Dental  Accreditation; 

(ii)  Dental  public  health  residency 
programs  accredited  by  the  Commission 
on  Dental  Accreditation  (which  may 
include  1  academic  year  in  a  program 
accredited  by  the  Council  on  Education 
for  Public  Health,  leading  to  the  degree 
of  Master's  in  PubUc  Health  or  a  similar 
graduate  degree  in  public  health);  and 

(iii)  Other  continuous  advanced 
education  programs  in  general  dentistry 
hat  are  sponsored  by  an  institution  of 
higher  education  and  that  are 
recognized  entities  within  the 
institution's  administrative  structure,  as 
approved  by  the  Secretary  on  a  case-by- 
case  basis. 

(4)  To  receive  the  Scholarship,  I  must 
be  a  full-Ume  (as  determined  by  the 
health  professions  school)  student  at  a 
school  participating  in  the  EFN/ 
FADHPS  Scholarship  Program; 

(5)  I  must  maintain  "good  standing" 
as  defined  by  the  school; 

(6)  I  must  provide  the  school  with  all 
information  regarding  my  financial 
resources  and  sources  of  income  that  the 
school  requires  to  conduct  a  formal 
needs  analysis  including  information  on 
the  financial  resources  of  my  parent(s) 
and  spouse; 

(7)  I  am  aware  that  the  Scholarship 
pays  the  equivalent  of  my  tuition  and 
other  reasonable  educational  expenses, 
as  determined  by  the  school,  including 
fees,  books  and  laboratory  expenses  for 
a  full  academic  year,  but  does  not 
provide  for  any  costs  of  living; 

(8)  I  must  keep  the  school  informed  at 
all  times  of  any  changes  which  affect  my 
continued  eligibility  for  the 
Scholarship,  such  as  withdrawal  from 
the  health  professions  program; 

(9)  I  must  attend  an  entrance 
interview  with  school  officials  before  or 
at  the  time  I  sign  this  contract  to  discnjss 
the  terms  of  my  Scholarship  and  service 
obligation  and  the  penalties  for  not 
meeting  my  obligation; 

(10)  I  must  provide  the  school  with 
personal  information  that  would  help 
the  school  and  the  Federal  Government 
to  locate  me  if  I  fail  to  keep  them 
informed  of  my  location.  This 
information  will  include,  at  a  minimum, 
my  current  or  permanent  address,  my 
telephone  number,  the  names, 
addresses,  and  telephone  numbers  of 
my  parents  or  other  close  relatives  that 
may  be  contacted.  I  will  also  provide 
other  information  as  requested, 


including  for  example;  State  driver's 
license  number  and  expiration  date, 
names,  addresses  and  telephone 
numbers  of  ether  personal  references, 
and  the  State{s)  in  which  I  plan  to 
practice  primary  care; 

(11)  I  must  kfep  the  school  informed 
at  all  times  of  any  changes  in  my  name, 
address,  and  telephone  number  until  I 
complete  my  service  obligation  as  a 
primary  care  practitioner; 

(12)  Prior  to  graduating  or  leaving 
school  for  any  reason,  I  must  attend  an 
exit  inten'iew  with  school  officials  to 
review  information  regarding  eligible 
practice  activities,  to  update  personal 
information  (as  described  in  Item  10 
above)  and  to  review  the  terms  of  my 
service  obligation  and  the  penalties  for 
not  meeting  the  obligation.  Should  the 
school  not  Inform  me  of  a  date  and  time 
for  this  interview,  I  must  request  an 
interview  from  the  appropriate  school 
officials. 

B.  Penalties  if  I  Fail  To  Comply  With 
Agreement 

I  understand  that  I  am  liable  to  the 
Federal  Gcvemment  fDHHS)  for  the 
entire  amount  of  any  scholarship  funds 
I  have  received  and  for  interest  on  such 
amount  at  the  maximum  legal  prevailing 
rate,  if  I 

(1)  fail  to  maintain  an  acceptable  level 
of  academic  standing  in  the  program  of 
education  (as  indicated  by  such  program 
in  accordance  with  requirements 
established  by  the  Secretary); 

(2)  am  dismissed  from  the  program  for 
disciplinary  reasons; 

(3)  voluntarily  terminate  the  program; 
or 

(4)  fail  to  begin  or  complete  the 
service  obligation  required  by  this 
contract  in  accordance  with  the  terms  of 
the  contract. 

In  the  event  of  my  failure  to  comply 
with  the  terms  of  the  contract  for  any  of 
the  above  reasons,  the  Scholarship 
funds  become  a  debt  owed  to  the 
Federal  Government  and  I  must  repay 
all  Scholarship  funds  Lhat  I  received 
under  this  contract,  plus  interest,  at  the 
maximum  prevailing  rate,  as  determined 
by  the  Treasury  Department.  The 
maximum  prevailing  rate  was  13,6 
percent  for  the  quarter  ending  3/31/93, 
and  is  published  quarterly  in  the 
Federal  Register  by  the  Secretary. 
Interest  will  begin  to  accrue  as  of  the 
date  of  the  breach  of  contact.  I  will  be 
required  to  repay  this  amoimt  in  full 
within  3  years  of  the  date  that  the 
Secretar}'  determanes  that  I  failed  to 
comply  with  the  terms  of  this  contract 
and  will  be  required  to  make  payments 
during  the  3  years,  in  accordance  v\ith 
a  repayment  schedule  which  the 
Secretary  will  provide  to  me,  If  I  fail  to 
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make  pajments  when  they  are  due  in 
accordance  with  the  repa>7nent 
schedule,  I  understand  that  the  Federal 
Government  will  actively  pursue  me  to 
collect  the  debt.  This  may  include  the 
use  of  collection  agents,  reporting  the 
debt  to  credit  bureaus,  and  other 
collection  procedures  (such  as  addition 
of  late  charges  \inder  the  Department's 
Claims  Collection  Regulations). 

C.  Cancellation,  Suspension,  and 
Waiver  of  Obligation 

I  understand  that  my  service  or 
payment  obligation  may  be  canceled, 
suspended,  or  waived  under  certain 
circumstances  described  below: 

(1)  Should  I  die  or  become 
permanently  and  totally  disabled,  the 
Secretary  will  cancel  my  obligation 
under  tiiis  contract.  To  receive 
cancellation  in  the  event  of  my  death, 
the  executor  of  my  estate  must  submit 
an  official  death  certificate  to  the 
Secretary.  To  receive  cancellation  for 
permanent  and  total  disability.  I  or  my 
representative  must  apply  to  the 
Secretary,  submitting  medical  evidence 
of  my  condition,  and  the  Secretary  may 
cancel  this  obligation  in  accordance 
with  applicable  Federal  statutes  and 
regulations; 

(2)  Upon  receipt  of  supporting 
documentation  the  Secretary  may  waive 
or  suspend  my  service  or  payment 
obligation  under  this  contract  if  the 
Secretary  determines  that:  (a)  my 
meeting  the  terms  and  conditions  of  the 
contract  is  impossible  or  would  involve 
extreme  hardship;  and.  (b)  enforcement 
of  the  obligations  would  be 
unconscionable.  Supporting 
documentation  should  be  submitted  to: 
Division  of  Student  Assistance,  Student 
and  Institutional  Support  Branch,  room 
8-34.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

D.  Scholarship  Renewal  and  Extension 
of  Contract 

This  contract  provides  funding  for  1 
year  only.  Renewal  of  the  contract  is  at 
the  discretion  of  the  school  and  is 
subject  to  the  availability  of  funds. 
EFNVFADHPS  Contract  1993-94 

Tuition:  S 

Other  Educational  Costs:  S 

Total:  S 

Name  of  Recipient  — 

_Mr  Ms 


Permanent  Address 

City.  State,  Zip  Code 

Social  Security  Number  (voluntary)  

Anticipated  Graduation  Date   

Discipline:  Medicine Osteopathic 

Medicine Dentistry 

Scholarship  Recipient:  By  my  signature 
below,  I  certify  that  I  have  read  and 
understand  my  rights  and  obligations  under 
this  contract 


Signature  of  Scholarship  Recipient 

Date 

Grantee  Institution:  1  understand  that  this 
award  is  made  upon  the  terms,  conditions 
and  obligations  specified  in  this  contract. 


Grantee  Institution  (Name) 

Signature  of  Authorizing  Official 

Date 

Any  person  who  knowingly  makes  a  false 
statement  or  misrepresentation  or  commits 
any  other  illegal  action  in  connection  with 
the  EFN/FADHPS  scholarship  programs  is 
subject  to  a  fine  or  imprisonment  under 
federal  statute. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mr.  Michael  Heningburg,  Director, 
Division  of  Student  Assistance.  Bureau 
of  Health  Professions.  Health  Resources 
and  Services  Administration.  ParklawTi 
Building,  room  8-48,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone: 
{301)443-1173. 


Dated:  )uly  6, 1993. 
William  A.  RobinBon, 

Acting  A  dm  inistrator. 

[PR  Doc.  93-16403  Filed  7-9-93;  8:45  am] 

P  ..USG  CODE  4180-1S-P 

-err.  pen  sation 
'  s  Received 

AGENCY:  Pubhc  Health  Service,  HHS. 
AcnoN:  Notice. 

SUMMARY:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act,  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
.  United  States  Court  of  Federal  Claims  is 
charged  by  statute  with  responsibility 
for  considering  and  acting  upon  the 
Detitinn<;. 

F  r  .^  c  ,^ fi ' H f  R  ■  N t  G  ■■•!  V  i ' . ON  CONTACT:  For 
mloririaiion  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  N^V.,  Washington,  DC 
20005,  (202)  219-9657.  For  information 
on  the  Public  Health  Service's  role  in 
the  Program,  contact  the  Administrator, 
Vaccine  Injury  Compensation  Program. 
6001  Montrose  Road,  room  702, 
Rockville,  MD  20852,  (301)  443-6593. 


ScpplEvemary  information:  The 
Program  provides  a  system  of  no- fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibihty  under  the  Program  to 
PHS.  The  Court  is  directed  by  statute  to 
appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amoimt  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  PHS  on  October  1, 
1990. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  The  administration  of  the  vaccine 
described  in  the  petition."  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  Table,  or 
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(b)  "Sustained,  or  had  sigriinrantly 
aggravated,  any  ui/iess,  disabii:*v 
in:iiry,  or  condition  ^t  forth  m  thn 
\'s':L:ne  Iri)ury  Table  the  first  sv'np'om 
or  rrian'f»:?stat;on  of  ths  onset  or 
significant  ajijrr'ivatjon  cf  whic  n  did  not 
occur  '^.thin  ihe  time  period  s^'t  forth  in 
the  Tdbie  but  wLich  wss  ca;is>^d  by  a 
varr  ire    referred  to  m  :h'^  Table. 

~?h^-s  r)0':^:^^  w.;i  also  strve  M  the 
spe"  ij.  "-.ar^'e-  s  invitation  to  all 
interested  persons  'o  submit  vvruten 
information  relevant  to  the  ssues 
described  above  m  the  oase  of  the 
pe'itions  listed  below  Any  p>erson 
choosing  to  do  so  should  file  an  original 
and  thj-ee   3;  copies  of  \he  information 
with  the  Clerk  of  the  US,  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  rieaduig  "For  Further 
InforrTiation  Contaa'j.  with  a  copy  to 
PHS  addressed  to  Director.  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
room  8-C5.  RockvUle,  MD  20857.  The 
Court  s  caption  (Petitioner  s  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Peti'ioris 

1  Cd^de  ::'£-.  t'.s  on  behalf  of  Jonah  Daniels, 

Dc"  e-.>-  :.  .x;iigmont,  Colorado,  Qaims 

Court  Number  90-3426  V 
2.  John  Garrison,  Bell  Gardens,  California, 

Qaims  Court  Number  90-3427  V 
3  Randall  Eaton  on  behalf  of  Randall  Bradley 

Eaton.  Bossier  City,  Louisiana.  Qaims 

Court  Number  90-3428  V 
■;  Stephen  Wiikins  on  behalf  of  Summer 

VVilkins.  Deceased.  Miami,  Florida,  Qaims 

Court  Number  90-3429  V 
5.  Teresa  Snyder  on  behalf  of  Frank  Snyder, 

Jr..  Clifton  Heights,  Pennsylvania.  Gaims 

Court  Number  90-3430  V 
6  Earl  Hall  and  Dorothy  Davis  on  behalf  of 

Jennifer  Hall,  Annapolis,  Maryland,  Qaims 

Court  Number  90-3431  V 

7.  Randall  Wilson  on  behalf  of  Charles 
Wilson.  Deceased.  Fort  Worth.  Texas, 
Claims  Court  Number  90-3432  V 

8.  M'>!.5sa  Sawyer  on  behalf  of  David  Sawyer. 
Barnwei;,  South  Carolina,  Qaims  Court 
Noniber  30-3433  V 

"  Rod.-.ey  Bumette.  Waynesville,  North 

Caro'ica.  Claims  Court  Number  90-3434  V 
10.  Theresa  Rconey,  St.  Petersburg,  Florida, 

Qaims  Court  Number  90-3435  V 
T 1  Joseph  D'Agostino,  Bloomfield,  New 

Jersey.  Qaims  Court  Number  90-3436  V 
\2  Ra.ph  Goljb  on  behalf  cf  Rebecca  Golub. 

Narwood,  Massachuse'ts,  Claims  Coxirt 

V'-imber  90-3437  V 
13   Lisa  Garcv<!  on  behaif  of  Tiffany  Garove, 

Washington.  Penruylvania.  Claims  Court 

Number  90-34  "sa  v' 
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14  Donald  Patient  on  behalf  of  Don  d 
Patient.  Jr.,  Deceased,  Sullivan.  Illinois, 
Clauns  Court  Number  90-3439  V 

15.  Lorrieanne  Dirizziano  on  behalf  of  D^an 
McCartin,  Torrance,  California.  Claims 
Court  Number  90-3440  V 

16.  Evan  Levy,  New  York,  New  York.  CiairTiS 
Court  Number  90-3441  V 

17.  Alice  Elam  on  behalf  of  Brian  Elam. 
Sayreville.  New  Jersey,  Qaims  Court 
Number  90-3442  V 

18.  Alice  Elam  on  behalf  of  Robert  Clam, 
Sayreville,  New  Jersey,  Claims  Court 
Number  90-3443  V 

19.  Alice  Elam  on  behalf  of  Susan  Elam, 
Sayreville,  New  Jersey,  Qaims  Court 
Number  90-3444  V 

20.  Rhonda  Wolford  on  behalf  of  Jessica 
Wolford,  Newark,  Ohio,  Claims  Court 
Number  90-3445  V 

21.  Darlene  Crane  on  behalf  of  Leon  Crane. 
Guilford.  Connecticut,  Qaims  Court 
Number  90-3446  V 

22.  Sandra  Roberts  on  behalf  of  Jennifer 
Roberts.  Deceased.  Hazard,  Kentucky, 
Qaims  Court  Number  90-3447  V 

23.  Dominic  Calabrese,  Pittsburgh, 
Pennsylvania.  Qaims  Court  Number  90- 
3448  V 

24.  Wayne  Huckabay  on  behalf  of  Charley 
Huckabay,  Houston.  Texas.  Qaims  Court 
Number  90-3449  V 

25.  Billy  and  Margaret  Phillips  on  behalf  of 
Michael  Phillips.  Dallas.  Texas.  Claims 
Court  Number  90-3450  V 

26.  Annette  Hoftnan,  Pasadena,  California, 
Qaims  Court  Number  90-3451  V 

27.  Betty  Jones,  Munster,  Indiana.  Qaims 
Court  Number  90-3452  V 

28.  Dora  Pastore  on  behalf  of  Jerry  Pastore, 
Wheat  Ridge,  Colorado,  Qaims  Court 
Number  90-3453  V 

29.  Wanda  Bailey  on  betialf  of  Stephanie 
Bailey,  Augusta,  Georgia,  Claims  Court 
Number  90-3454  V 

30.  Gail  Falk  on  behalf  of  Barry  Buker. 
Waterbury.  Vermont,  Claims  Court  Number 
90-3455  V 

31.  Maryalice  Drew.  Grand  Forks,  North 
Dakota.  Claims  Court  Number  90-3456  V 

32.  Carol  Belec  on  behalf  of  Joel  Belec,  Mt 
Morris,  New  York.  Claims  Court  Nrmiber 
90-3457  V 

33.  Linda  Rodriguez  on  behalf  of  Julie 
Hazelwood.  Franklin.  Indiana,  Qaims 
Court  Number  90-3458  V 

34.  Alfired  Gangi  on  behalf  of  Karen  Gangi. 
Lawrence,  Massachusetts.  Claims  Co\irt 
Number  90-3459  V 

35.  Ronald  Askew  on  behalf  of  Stacy  Askew, 
Florence.  Alabama.  Qaims  Court  Number 
90-3460  V 

36.  Barfjara  Pratt  on  behalf  of  James  Doros. 
Woodhaven.  Michigan,  Claims  Court 
Number  90-3461  V 

37.  Scotty  Griffith  on  behalf  of  Ashley 
Griffith,  Oak  Ridge,  Tennessee,  Claims 
Court  Number  90-3462  V 

38.  Marsha  Heisley.  Columbus.  Ohio.  Cduns 
Court  Number  90-3463  V 

39.  Earl  DeArmond  on  behalf  of  Darren 
DeArmond.  Hammond.  Louisiana,  Qaims 
Court  Number  90-3464  V 

40.  Elizabeth  McCabe,  Winston-SaJem,  North 
Carolina,  Qaims  Court  Nximber  90-3465  V 


41  f  ai!  Falk  on  behalf  of  Milford  HUl, 

Burlington.  Vermont,  Ct.iims  Coiirf 

N'ijnb«?T  W>-'i466  V 
42,  ,Sar^h  Flem^^g  nn  h"h;H  f  rjf  Ronny 

Flfsrrii.ia,  C'iarKs--  :\if.  T^xhs,  Claims  Court 

Nuir.LiHr  9t)-3467  V 
43  oa.l  Falk  or.  b«half  of  KatrinaCentaric2ki, 

Hanover  NVw  Hampshire.  Claims  Court 

Number  90-3468  V ' 

44.  Yoshikiyo  N'agao  oc  behalf  of  Lacey 
N'agao,  Los  Angeles,  California,  Qaims 
Court  Number  90-3469  V 

45.  Kathleen  Shappee  on  behalf  of  Timothy 
Shappee.  Cdnandaigua.  New  York,  Qaims 
Court  Number  90-3470  V 

46.  Allen  and  Mar.  Legard  on  behalf  of  Allen 
Legard,  Osbum,  icahn,  Cjaims  Court 
Niunber  90-3471  V 

47.  Paul  Romander  on  behalf  of  Richard 
Romander,  Deceaspd,  Sacramento, 
California.  Ciaims  Court  Number  90-3472 
V 

48.  Diane  .^aiders,  Pleasantvillo,  New  York. 
Claims  Court  Number  90-3473  V 

49.  Cindy  Hayes  on  behalf  of  Megan  Hayes. 
St.  Joseph.  Missouri.  Qaims  Court  .Number 
90-3474  V 

50.  Susan  Olito  on  behalf  of  Natalie  Ann 
Olito.  Bishop,  California.  Claims  Court 
Number  90-3475  V 

51.  Robert  Graham.  Casa  Grande.  Arizona. 
Claims  Court  Number  90-3476  V 

52.  Derek  Norberg,  Geneseo,  Illinois,  Claims 
Court  Number  90-3477  V 

53.  Karen  Pisano,  Chicago,  Illinois,  Qaims 
Court  Number  90-3478  V 

54.  Betty  Bemius  on  behalf  of  Scott  Bemius, 
New  Orleans,  Louisiana.  Qaims  Court 
Number  90-3479  V 

55  Larry  Stivers  on  behalf  of  Mark  Stivers, 
Chicago,  Illinois,  Claims  Court  Number  90- 
3480  V 

56.  Marilyn  George.  Flint.  Michigan,  Qaims 
Court  Number  90-3481  V 

57.  Michael  James,  Norfolk,  Virginia,  Qaims 
Court  Number  90-3482  V 

58.  Linda  Tumcs  on  behalf  of  Robert  Tumes, 
Hammond,  Indiana,  Claims  Court  Number 
90-3433  V 

59  Judith  ,\nderscn.  Little  Falls,  Minnesota, 
Claims  Cou.n  Number  90-3484  V 

60.  Garr>'  Hunter  on  behalf  of  Michael 
Hunter.  Garden  Grove,  California,  Qaims 
Court  Num.ber  90-3485  V 

61.  Mary  Knapik  on  behalf  of  James  Knapik, 
Qeveland,  Ohio,  Claims  Court  Number  90- 
3486 

62.  Steven  DeKozlowski  on  behalf  of  Jocelyn 
DeKozIowski,  Knoxville.  Tennessee, 
Qaim.s  Court  Number  90-3467  V 

63.  Patricia  Clinkscales  on  behalf  of  Patrice 
Clinkscales,  Anderson,  South  Camlina. 
Claims  Court  Number  90-34 38  V 

64.  Walter  Leginski,  Det-oit.  Michigan, 
Claims  Co-urt  Num.ber  90-3489  V 

65.  Jool  Ippolito,  Tampa,  Florida.  Claims 
Coun  Number  90-3490 

ti-.,  Karen  Johnson  on  b«'half  of  Adrian 

Johnson,  Elmwood,  Wisconsin,  Ciaims 

Court  Number  90-3491 
67.  Hilhrv  Hill,  .Mbuqiierqur',  New  Mexico. 

Ciairr.s  Court  Number  90-34  92  V 
68  Linda  Newman  on  behalf  of  Chase 

Edward  Newman,  Tampa,  Florida.  Claims 

Court  Number  90-3493  V 
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69.  Sylvia  Haynes  on  behalf  of  Deborah  Bean. 
Newport,  Rhode  Island.  Claims  Court 
Number  90-3494  V 

70.  Margaret  Ruble  on  behalf  of  Barbara 
Ruble,  Warren.  Indiana.  Claims  Court 
Number  90-3495  V 

71.  Lorinda  Pletka  on  behalf  of  Kelly  Pletka. 
Warren,  Michigan,  Claims  Court  Number 
90-3496  V 

72.  Joseph  Sikora  on  behalf  of  Lauren  Sikora, 
Farmington  Hills,  Michigan,  Claims  Court 
Nimiber  90-3497  V 

73.  Terry  Spurgin  on  behalf  of  Andrew 
Spurgin,  Fort  Worth,  Texas,  Claims  Court 
Number  90-3498  V 

74.  Diane  De  Vaul  and  Hagos  Alemayehu  on 
behalf  of,  Victor  De  Vaul,  Wheaton, 
Maryland,  Claims  Court  Number  90-3499 
V 

75.  Sherry  Salomon  on  behalf  of  Daniel 
Salomon,  Bethesda,  Maryland,  Qaims 
Court  Number  90-35QP  V 

76.  Gayle  Tanbouz  on  behalf  of  Omar 
Tanbouz,  VanNuys,  California,  Claims 
Court  Number  90-3501  V 

77.  Peter  Manuel  on  behalf  of  Erik  Manuel. 
Pasadena.  California,  Claims  Court  Number 
90-3502  V 

78.  Carlos  Diaz  on  behalf  of  Joseph  Diaz. 
Chicago,  Illinois,  Claims  Court  Number  90- 
3503  V 

79.  Teena  Spears  on  behalf  of  Shannon 
Spears,  Grundy,  Virginia,  Claims  Court 
Number  90-3504  V 

80.  Mary  Hedges,  Latrobe,  Pennsylvania. 
Claims  Court  Number  90-3505  V 

81.  Jan  Kochmeister  on  behalf  of  Sharisa 
Kochmeister,  Pomona,  New  York,  Qaims 
Court  Number  90-3506  V 

02.  William  Johnson  on  behalf  of  Patrick 
Johnson.  Deceased,  Grosse  Pointe  Woods. 
Michigan,  Claims  Court  Number  90-3507 
V 

83.  Gunilla  Ehincan,  no  city  or  state  available. 
Claims  Court  Number  90-3508 

84.  Sherry  Mc  Williams  on  behalf  of  Carey 
McWilliains,  Douglas,  Arizona,  Claims 
Court  Number  90-3509  V 

85.  Jackie  Purvis  en  behalf  of  Merrill  Purvis, 
Indianapolis,  Indiana,  Qaims  Court 
Number  90-3510  V 

86.  Dorothy  Frazier  on  behalf  of  Earl  Frazier, 
Jr.,  Sacramento.  California,  Claims  Court 
Number  90-3511  V 

87.  Elisa  Thompson,  South  Hampton,  New 
York,  Claims  Court  Number  90-3512  V 

88.  Peggy  Duval  on  behalf  of  Judy  Duval, 
Houston,  Texas,  Claims  Court  Number  90- 
3513  V 

89.  James  HoUis,  Magnolia,  Arkansas,  Claims 
Court  Number  90-3514  V 

90.  Mary  Brendlinger  on  behalf  of  Robert 
Brendlinger,  Philadelphia,  Pennsylvania, 
Claims  Court  Number  90-3515  V 

91  James  and  Denise  Belpedio  on  behalf  of 
James  Belpedio,  Ishpeming,  Michigan, 
Claims  Court  Number  90-3516  V 

92  Donna  Snow  on  behalf  of  Stephen  Scales, 
Upland,  California.  Claims  Court  Number 
90-3517 V 

93.  Linnea  Ficek  on  behalf  of  K.  Matthew 
Ficek.  Manchester,  New  Hampshire, 
ClaLiis  Court  Number  90-3518  V 

94.  Samuel  Matthews,  Fayette,  Alabama, 
Claims  Court  Number  90-3519  V 


95.  Elna  Gimotea  on  behalf  of  Joy  Dime. 
Bacolod  City,  Philippines,  Claims  Court 
Number  90-3520  V 

96.  Eugene  Coratassel  on  behalf  of  Bradley 
Comtassel,  Deceased,  Kalispell,  Montana, 
Qaims  Court  Number  90-3521  V 

97.  Michael  Spurlin,  Memphis,  Tennessee. 
Qaims  Court  Number  90-3522  V 

98.  Eunice  Gosman  on  behalf  of  Katherine 
Wilson.  Orange.  California.  Claims  Court 
Number  90-3523  V 

99.  Veldon  Kouba  on  behalf  of  Allen  Kouba, 
Okarche.  Oklahoma.  Claims  Court  Number 
90-3524  V 

100.  Jack  Larrison.  Yakima.  Washington. 
Claims  Court  Number  90-3525  V 

101.  Dand  Poole,  Eastlake,  Ohio.  Qaims 
Court  Number  90-3526  V 

102.  Kimberly  Barnard.  Bowling  Green. 
Kentucky,  Claims  Court  Number  90-3527 
V 

103.  Karla  Pedersen  Evans,  Des  Moines, 
Iowa.  Qaims  Court  Number  90-3528  V 

104.  Darci  Simmen  on  behalf  of  Keeley 
Simmen.  no  city  or  state  available,  Claims 
Court  Number  90-3529  V 

105.  Linda  Gravelle  on  behalf  of  Andrea 
Gravelle,  Seattle,  Washington,  Qaims 
Court  Number  90-3530  V 

106.  Kandy  Solesbee  on  behalf  of  Twry la 
Solesbee,  Franklin,  North  Carolina,  Claims 
Court  Number  90-3531  V 

107.  Patricia  Pollock  on  behalf  of  Stephanie 
Pollock.  Delphos,  Ohio,  Claims  Court 
Number  90-3532  V 

108.  Virginia  Bonnin,  San  Diego,  California, 
Qauns  Court  Number  90-3533  V 

109.  Patricia  Miller,  New  Orleans,  Louisiana, 
Qaims  Court  Number  90-3534  V 

110.  Mark  Snow  on  behalf  of  Nicholas  Snow, 
Port  Orchard.  Washington.  Claims  Coxirt 
Number  90-3535  V 

111.  Mark  Hessek  on  behalf  of  Katherine 
Hessek.  Deceased,  Alameda,  California. 
Qaims  Court  Number  90-3536 

112.  Susan  Schuerlein,  Uniondale,  New 
York,  Claims  Court  Number  90-3537  V 

113.  Margaret  Sharkey  on  behalf  of  Margaret 
M.  Sharkey,  Deceased,  Philadelphia, 
Pennsylvania,  Claims  Court  Number  90- 
3538  V 

114.  Geevarghese  Kochumman  on  behalf  of 
Binoy  Kochumman,  Brooklyn,  New  York, 
Claims  Court  Number  90-3539  V 

115.  Kathleen  Jakubasz.  Haverhill, 
Massachusetts,  Claims  Court  Number  90- 
3540  V 

116.  Edith  Bargonn  on  behalf  of  Eric  Bergenn, 
Patchogue,  New  York,  Claims  Court 
Number  90-3541  V 

117.  Linda  Gravelle  on  behalf  of  Jessica 
Racette,  Wadsworth,  Ohio,  Claims  Court 
Number  90-3542  V 

118.  Anthony  Sestito  on  behalf  of  Trisha 
Sestito,  Columbus,  Ohio,  Qaims  Court 
Number  90-3543  V 

119.  Judith  Vasquez,  Fall  River, 
Massachusetts,  Claims  Court  Number  90- 
3544  V 

120.  Marcilyn  Matson  on  behalf  of  Kristopher 
Matson,  Munster,  Indiana,  Claims  Court 
Number  90-3545  V 

121.  Guy  Holtz  on  behalf  of  Renee  Holtz, 
Elgin,  Illinois,  Claims  Court  Number  90- 
3546  V 

122.  Diane  Jones,  Columbus  Grove,  Ohio, 
Claims  Court  Number  90-3547  V 


123.  Andrew  M.  Jackson  on  behalf  of  Andrew 
C  Jackson,  Monmouth,  Illinois,  Claims 
Court  Number  90-3548  V 

124.  Eddie  Meriell.  Jr.,  on  behalf  of  Holly 
Merrell,  Jacksonville,  Florida.  Claims  Court 
Number  90-3549  V 

125.  Nicholas  Billardello  on  behalf  of  Frank 
Billardello,  East  Detroit,  Michigan.  Claims 
Court  Number  90-3550  V 

126.  William  Ford,  Pineland.  Texas.  Qaims 
Court  Number  90-3551  V 

127.  Eugene  Unas.  Carson.  California.  Claims 
Court  Number  90-3552  V 

128.  Delores  Cox.  Limon,  Colorado,  Claims 
Court  Number  90-3553  V 

129.  Derek  Phelps,  London,  Kentucky. 
Claims  Court  Number  90-3554  V 

130.  Sherry  Ryan  on  behalf  of  Anna  Ryan. 
Deceased,  Elizabethiown,  Kentucky' 
Claims  Court  Number  90-3555  V 

131.  Teresa  Scarbrough  on  behalf  of  Ami  Joy 
Scarbrough,  Ozark.  Arkansas.  Qaims  Court 
Number  90-3556  V 

132.  Debra  Synder-Diffin.  Roseville. 
California.  Claims  Court  Number  90-3557 
V 

133.  Loraine  Timmerman  on  behalf  of  Mark 
Prediger.  Troy.  New  York,  Qaims  Court 
Numbers  90-3558  V.  90-3559  V.  90-3560 
V.  and  90-3561  V 

134.  Randell  Wilson  on  behalf  of  Abigail 
Wilson,  Wiesbaden,  Germany,  Qaims 
Court  Number  90-3562  V 

135.  Rudolph  Kroeger  on  behalf  of  Anneliese 
Kroeger.  Boulder.  Colorado.  Qaims  Court 
Number  90-3563  V 

136.  Saeeda  Hamid  on  behalf  of  Saeed 
Hamid.  Denver.  Colorado.  Claims  Court 
Number  90-3564  V 

137.  Terry  Guymon  or  behalf  of  Nicholas 
Guymon,  Evanston.  Wyoming.  Claims 
Court  Nu-Tiber  90-3565  V 

138.  Pamela  Pullen  on  behalf  of  Tina  Pullen. 
Sapulpa.  Oklahoma,  Claims  Court  Number 
90-3566  V 

139.  Florence  Kamien  on  behalf  of  Jacques 
Kamien,  Brick,  New  Jersey,  Claims  Court 
Number  90-3567  V 

140.  Mary  Dailey  on  behalf  of  Charles  Dailey, 
Sioux  Falls,  South  Dakota,  Qaims  Court 
Number  90-3568  V 

141.  Laura  We.stbrook.  Detroit,  Michigan. 
Claims  Court  Number  90-3569  V 

142.  Bemice  Morgan  on  behalf  of  Evelyn 
Morgan,  Chicago,  Illinois.  Qaims  Court 
Number  90-3570  V 

143.  Da\'id  Proulox  on  behalf  of  John 
Proulox,  Lewiston,  New  York,  Qaims 
Court  Number  90-3571  V 

144  Ron  Viau  on  behalf  of  Danielle  Viau, 
South  Burlington,  Vermont,  Qaims  Court 
Number  90-3572  V 

145.  Robert  MacNicholl  on  behalf  of  James 
MacNichoU,  Sacramento,  California, 
Qaims  Court  Number  90-3573  V 

146.  Barbara  Yajian  on  behalf  of  Haig  Yajian, 
Deceased,  Miami,  Florida,  Qaims  Court 
Number  90-3574  V 

147.  Joe  Da\id  Johnson  on  behalf  of  Erin 
Blakley  Johnson,  Garland,  Texas.  Claims 
Court  Number  90-3575  V 

148.  Vincent  Scuotto.  Fort  Lauderdale, 
Florida.  Claims  Court  Nxmfiber  90-3576  V 

149.  Mario  Cugini  on  behalf  of  Sergio  Cugini, 
Boston.  Massachusetts.  Claims  Court 
Number  90-3577  V 
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150.  Wiilian:  V,r-^..:.n  on  behalf  of  Shari 
Meaakk.  Miami.  Florida.  Claimi  Cotirt 
Number  90-3578  V 

151.  Zelma  Johnson  on  behalf  of  Thomas 
Martin.  Jr  .  Franklin.  Pennsylvania.  Claims 
Court  Number  90-3579  V 

152.  Myra  Wallacfl.  Fresno.  California, 
Claims  Court  Number  90-3580  V 

153.  John  Wagner  on  behalf  of  Edward 
Wagner,  Kyatts^-illa,  Maryland,  Claims 
Court  Number  90-3581  V 

154.  Charles  Butler,  Sparta,  Tennessee, 
Qalms  Court  Numbwr  90-3532  V 

155.  Carol  Quaranda  on  behalf  of  Anthony 
Quaranda  HI.  Deceased,  Tampa,  Florida, 
Claims  Court  Number  90-3585  V 

156.  Roberta  Azpeitia  on  behalf  of  Edward 
Azpeitia.  Los  Angeles.  California,  Gaims 
Court  Nvrnber  90-3584  V  and  90-3585  V 

157.  Patricia  Owen  on  behalf  of  James 
Kuyhendall.  Jr.,  Walnut  Grove,  California. 
Qaims  Court  Number  90-3586  V 

1 58  Robert  J.  Guerrero.  No  cit>'  or  state 

a-.-ailable,  Qaims  Court  Number  90-3587  V 
1  t9  Nora  Findley  on  behalf  of  Paul  Plndley. 

Rome.  New  York,  Claiims  Court  Number 

f>0-3  53a  V 
-.•^G  :,irk  w  s'\l  on  behalf  of  Scott  Wisell. 

H ,  d . "  d  -.   -     -;  da,  Qa  ims  Court  Number  90- 

"i^o^  ',■ 
:''\   i  rr-^;;':r-.  i  3  irthmaier  on  behalf  of 

■'..TV  h  iTthmaier.  Baldwinsville.  New  York. 
.    ;t  >  Court  Number  90-3590  V 
16-  E/'.-i  S  nultz  on  behalf  of  Roger 

.v,r.u/2.  uocperstown.  North  Dakota, 

Ciaims  Court  Number  90-3591  V 
153  James  Allen,  St.  Petersburg,  Florida, 

Qaims  Cotirt  Number  90-3592  V 

164.  Virginia  Johnson  on  behalf  of  Nathan 
Johnson.  Flat  Rock,  Michigan.  Claims 
Court  Number  90-3593  V 

165.  Scott  Grindle,  Ellsworth,  Maine.  Qaims 
Co'ort  Number  90-3594  V 

166.  Jerry  Tray  lor  on  behalf  of  Brandi 
Traylor,  Beaumont,  Texas,  Claims  Court 
Number  90-3595  V 

167.  William  Carrington  on  behalf  of  David 
Carrington,  Doylestown,  Pennsylvania, 
Qaims  Court  Number  90-3596  V 

168.  Joanna  Sue  Bayless,  Topeka,  Kansas, 
Qaims  Court  Number  90-3597  V 

169.  Sharon  ICasecky  on  behalf  of  Kumara 
Kasecky.  Honokaa,  Hawaii,  Claims  Court 
Number  90-3598  V 

1 70  Stephen  Hawke  on  behalf  of  Kimberly 
Hawke,  Tampa,  Florida,  Claims  Court 
Number  90-3399  V 

171.  Anatole  Wilson,  Narberth,  Peimsylvania, 
Qaims  Court  Number  90-3600  V 

172.  Leischen  Wells  on  behalf  of  Tyler  Wells, 
Muskegon,  Michigan,  Claims  Court 
Number  90-3601  V 

173.  Joyce  Shofber  on  behalf  of  Taiiha 
Shoffner,  Charleston,  Missouri,  Qaims 
Court  Number  90-3602  V 

1-4.  Cyntiiia  Jones  on  behalf  of  Ashlie  Burk, 
Redding.  California,  Qaims  Court  Number 
90-3603  V 

175.  Katharine  Gooden  on  behalf  of 
Jermainian  Gooden,  Oklahoma  Qty, 
Oklahoma,  Qaims  Court  Number  90-3604 
V 

176.  Joanna  Sue  Bayless  on  behalf  of  Racheal 
Bayless,  Topeka,  Kansas.  Qaims  Court 
Number  90-3605  V 


177.  Harold  Blackwell  on  behalf  of  Sarah 
Blackwell.  Humble,  Texas,  Claims  Court 
Number  90-3606  V 

1 78.  Gary  and  Donna  Lamell  on  behalf  of 
Shari  Lamell.  Deceased.  Beaumont,  Texas, 
Qaims  Court  Number  90-3607  V 

179.  Janice  Waggoner.  Hendersonville, 
Tennessee,  Qaims  Court  Number  90-3608 
V 

180.  Rudolph  Dante  on  behalf  of  Mark  Dante, 
Minneapolis,  Minnesota,  Qainu  Court 
Number  90-3609  V 

181.  Carol  Singh,  Springfield,  Pennsylvania, 
Claims  Court  Numoer  90-3610  V  ' 

182.  Carol  Carr  on  behalf  of  Sarah  Carr, 
Beverly.  Massachusetts,  Qaims  Court 
Number  90-3611  V 

183.  Theresa  Chavez  on  behalf  of  Brer  da  J. 
Chavez.  San  Antonio,  Texas,  Qaims  Court 
Number  90-3612  V 

184.  Ann  Beltian  on  behalf  of  Brian  Beltran, 
Passaic,  New  Jersey,  Claims  Court  Number 
90-3813  V 

185.  Martha  Harrison  on  behalf  of  Michael 
Harrison,  Houston,  Texas,  Qaims  Court 
Number  90-3614  V 

186.  Wayne  Lewis  on  behalf  of  Jermy  L>'nelle 
Lewis,  Provo,  Utah,  Qaims  Court  Number 
90-3615  V 

187.  Beverly  Lucas,  Tipton,  Indiana,  Qaims 
Court  Number  90-3616  V 

188.  Elizabeth  Scurich,  New  Orleans, 
Louisiana,  Qaims  Court  Number  90-3617 
V 

189.  Albert  Resnick  on  behalf  of  Henry 
Resnick,  Deceased,  Croton  Falls,  New 
York,  Qaims  Court  Number  90-3618  V 

190.  Joe  Collins  on  behalf  of  Coretta  Collins, 
Jackson,  Mississippi,  Claim.s  Court  Number 
90-3619  V 

191.  Carl  Hastings  on  behalf  of  Dustin 
Hastings,  Decatur,  Alabama,  Qaims  Court 
Number  90-3620  V 

192.  Harold  Gewirtz  on  behalf  of  Charles 
Gewirtz,  Stamford,  Connecticut,  Qaims 
Court  Number  90-3621  V 

193.  Rebecca  Moniz  on  behalf  of  Michael 
Moniz,  Deceased,  Providence,  Rhode 
Island,  Claims  Court  Number  90-3622  V 

194.  Charles  McCready  on  behalf  of  Lisa 
McCready,  Stratford,  Connecticut,  Qaims 
Court  Number  90-3623  V 

195.  Belinda  Murff  on  behalf  of  Kevin  Murff, 
Many,  Louisiana,  Qaims  Court  Number 
90-3624  V 

196.  Marty  Cacares  on  behalf  of  Ashley 
Cacares,  Tarzana,  California,  Claims  Court 
Number  90-3625  V 

Dated:  July  6, 1993. 
William  A.  Robinson, 
Acting  Administrator. 


Office  :•  Alm;,niS'.ration 
[Dock2*.  .No.  .*f-S3-3S47] 

Notice  of  Submission  o*  P-oposed 
Informstor  Collection  !c  0M3 

AGENCY:  Office  of  Adrainistralion,  HUD 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
'^u'^'pct  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  propc^al  b  v  name  and  should  be 
sent  to:  Angela  Antonelli,  0MB  Desk 
Officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATICN  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPUiVerrARY  INFORV.ATJON:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C,  chapter  35). 

The  Notice  lists  the  foilcwing 
information;  (1)  The  title  of  the 
information  collection  proposal;  [2]  the 
office  of  tiie  agencv'  to  col'ect  the 
informatio::,  l")  the  d>^sc:ipt;on  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9J  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.Q  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.Q  3535fd). 

Dated:  Jane  24, 1993. 
Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Nutire  of  Sabmis-sion  of  Propospd 
Information  Collection  to  O.MB 

Proposal  Personal  Finanria!  and 
Credit  Statement. 


Office:  H( 
Deschptii 
Informatior 
HUD-9241; 
Credit  State 
initial  apph 


Fofm  HUD-9 


Total  Esti 

64,000. 

Status:  Ej 

Con  f  Oct.- J 

(202)  708-0 

1202)  395-6 

Dated:  June 

[FR  Doc.  93-' 

B':.U^Ci  COfE   : 
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action:  Not 
'  (iirection. 

SUMMARY:  T 
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Description  c*  ?'  •  .\*    :  t  .''■  the 
Information  and  Its  Proposed  Use:  Form 
HUD-92417,  Personal  Financial  and 
Credit  Statement,  is  submitted  with  the 
initial  application  for  mortgage 


insurance  of  a  project.  The  form  is  used 
by  HUD  to  determine  whether  the 
sponsor  will  be  able  to  develop  a 
successful  project  and  have  the 
resources  to  complete  the  project. 
Form  Number:  HUD-Q2417. 


Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On- 
Occasion. 

Reporting  Burden: 


Form  HUD-92417 


Number 

of  re- 

spofxJ- 

ents 


Fre- 
quency of 
response 


Hours  per 
response 


8.000 


1 


Burden 

hour* 


64,000 


Total  Estimated  Burden  Hours: 
64,000. 

Status:  Extension. 

Contact:  Kerry  J.  Mulholland.  HUD 
(202)  706-0283:  Angela  Antonelli.  OMB. 
(202) 395-6880. 

Dated:  June  24. 1993. 

[FR  Doc  93-16381  Filed  7-9-93;  8:45  ami 
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Office  of  Fair  Housing  and  Equal 
Opportunity 

'Dockat  No,,  N--93--3S5a;  FR-3428--H-08] 

Task  Force  on  Occupancy  Standards 
in  wublic  and  Assisted  Housing 

AGENCY;  Office  of  the  Assistant 
jLcretary  for  Fair  Housing  and  Equal 
Opportunity. 

ACTION:  Notice  of  opwn  meeting — 
rorrprtion 


SUMMARY;  The  Task  Force  on  Occupancy 

iards  in  Public  and  Assisted 
Housing  was  estabUshed  on  December 
31, 1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550).  the  Federal 
Advisory  Committee  Act  (FACA),  The 
T-T^k  Forrp's  charter  wps  p'lblished  in 

Ft-dpral  Register  on  !>,iiary  7,  1993 
at  58  FR  -019  T^^h  T,-'vk  Force  was 
created  •    rtn  i^w  ."..:  ri.!es.  policy 
stateme:.'=;,  h,ar<jr'(sok,';  and  technical 
n';si=;',^.n.;e  m^mcT^^nda  issued  by  the 
ri'/;:-r':T;-:!.;  or,  ;n"  sraiidards  and 
obligations  gover<n:n2  ifsidency  in 
public  and  assisted  r-.o  .sins  and  make 
recommendations  to  "he  S»rrf*d.'7  for 
the  establishmen'  of  r-iss.'.']  :t  :«  OTteria 
for  occupancy.  The  Feder-ii  Register  on 
June  4.  1993  at  58  FR  317')  announced 
a  meeting  of  the  full  Task  Force  on  July 
21-23. 1993.  This  is  a  notice  revising 
the  meeting  dates  to  July  20-23  and 
announcing  a  new  location  for  the 
meeting. 

FOR  FUBTHEn  INFORMATION  CONTAC: 

L..::;:e:i':a  D  Pea:!,,  Cf'fice  o!'  Fa.- 
Housinp  and  Equ-n  ()pp'".-;i:]!n',  room 


5226.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW, 
Washington.  DC  20410.  Telephone: 
(202)  708-3727.  (TDD)  (202)  708-0113 
(These  are  not  toll-free  numbers.)  If  a 
sign  language  interpreter  is  needed  for 
this  meeting,  please  call  either 
telephone  number  for  assistance  at  least 
seven  days  prior  to  the  meeting. 

SUPPLEMENTARY  INFORMATION:  Time  and 
Place— The  Task  For  ^-  .-.    1  meet  on 
Tuesday.  July  20,  Wednesday,  July  21 
and  Thursday,  July  22, 1993  from  9  a.m. 
to  7  p.m.  each  day,  and  on  Friday.  July 
23  from  9  a.m.  to  12  noon.  The  meeting 
will  take  place  at  the  Crystal  City 
Marriott  Hotel,  1999  Jefferson  Davis 
Highway,  Arlington,  VA.  This  is  an 
open  meeting.  Fifteen  days  advance 
notice  of  these  changes  could  not  be 
provided  because  the  change  in  the  Task 
Force's  schedule  necessitated  finding  a 
new  meeting  place. 

Agenda — The  Task  Force  expects  to 
consider  and  approve  its  draft  report 
which  will  be  disseminated  to  the 
public  prior  to  public  hearings  which 
are  tentatively  scheduled  as  follows: 

September  21, 1993— San  Antonio.  TX 
September  27, 1993— Boston,  MA 
October  1.  1993— Seattle,  WA 

A  formal  notice  confirming  these 
dates  and  locations  and  providing  the 
precise  time  and  place  cf  the  hearings 
will  be  published  in  the  t  edi  ;  al 
Register  following  the  Juiy  ^'j-li 
meeting  of  the  Task  Force. 


I'uhiiL 


cirtl:. 


;,a  I  ii'in 


These  are  open  meetings,  The  public 
is  also  invited  to  submit  wTitten 
comments  on  any  aspects  of  the  Task 
Force's  mandate  or  activities  to  Ms. 
Bonnie  Milstein,  the  Chair  of  the  Task 
Force,  at  1101  Fifteenth  Street.  NW., 
Suite  1212,  Washington,  DC  20005- 
2765. 


Dated:  July  3, 1993. 
Bonnie  Milstein, 

Chair,  Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing. 
Roberta  Acfatenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  93-16382  Filed  7-9-93;  8:45  amj 
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[Docket  No.  N-93-355a;  FR-342&-N-091 

Task  P     :e    r  Occupancy  Standard* 

In  Put)!-:  and  Assisted  Housing 

AGENCY.  L/liiuo  ui  uiB  Assistant 
Secretary  for  Fair  Housing  and  Eqi^l 
Opportunity.  HUD. 

ACTION:  Notice  of  open  meeting — 
correction. 

Si^VMAh  • :  The  Task  Force  on  Occupancy 
Standards  in  Pubhc  and  Assisted 
Housing  was  established  on  December 
31. 1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550)  and  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app  2).  The  Task  Force's  charter 
was  pubhshed  in  the  Federal  Register 
on  January  7. 1993  at  58  FR  3039.  The 
Task  Force  was  created  to  review  all 
rules,  policy  statements,  handbooks, 
and  technical  assistance  memoranda 
issued  by  the  Department  on  the 
standards  and  obligations  governing 
residency  in  public  and  assisted 
housing  and  to  make  recommendations 
to  the  Secretary  for  the  establishment  of 
reasonable  criteria  for  occupancy.  The 
Task  Force  has  established  an  Executive 
Committee  and  three  additional 
subcommittees — Admissions. 
Occupancy  and  Evictions.  The  Federal 
Register  on  June  4,  1993  at  58  FR  31739 
announced  meetings  of  the  Executive 
Committee  on  July  21  and  23,  1993. 
This  is  a  notice  canceling  the  July  21st 
meeting  and  announcing  a  new  place 
and  time  for  the  July  23rd  meeting. 

(  :c  fr;j;:''»Hr3  ^  S '■  T-':  W  ,A  '  | ON  CONTACT: 
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Laurence  D  Pearl,  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226,  Ctepartment  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW. 
Washington.  DC  20410  Telephone: 
(202)  708-3727,  (TDD)  (202)  708-0113 
(These  are  not  toil-free  numbers.)  If  a 
sign  language  Interprwter  i,s  needed  for 
this  meeting,  pina-w  call  either 
telephone  number  for  as.sistance  at  least 
seven  days  prior  !o  the  rr.eMting. 
SUPPtEMENTARY  iNFORMATK>N:  The 
Executive  Committee  meeting  originally 
scheduled  for  July  21.  1993  from  9  a.m. 
to  12  noon  has  been  cancelled  The 
Executive  Committee  meeting  originally 
scheduled  for  July  23  from  1  p  m.  to  5 
p  m.  has  been  moved  to  tiie  Crystal  Qty 
Marriott  Hotel.  1999  Jefftrson  Davis 
Highway.  Arlington,  VA,  and  is  now 
scheduled  to  atijourn  at  4  p.m.  Fifteen 
days  advance  noti(  e  of  these  changes 
could  not  be  provided  because  the 
change  m  the  Tasit  Force  s  schedule 
necessitated  finding  a  new  meeting 
place.  I 

Agenda 

The  Executive  Comm.ttee  will  plan 
for  publication  of  the  draft  report  of  the 
TasK  Force,  work  o.it  final  details  of  the 
public  hear.ngs  and  make  such  other 
recommendations  to  the  full  Task  Force 
as  may  t>e  appropriate. 

Public  Participation 

This  is  an  open  meeting,  the  public  is 
also  invited  to  submiit  written  comments 
on  any  aspect  of  the  Task  Force's 
mandate  or  activities  to  Ms.  Bonnie 
Milstein.  the  Chair  of  the  Task  Force,  at 
1101  Fifteenth  Street,  NW  ,  suite  1212, 
Washington.  DC  20005-2765. 

Dated  July  3,  1993. 
Bonaie  Milsiein, 

Chair,  Task  Force  on  Occupancy  Standards 
in  Public  and  A>^.s'.-d Housing. 
Roberta  Achteiiber^. 
Assislcnt  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  D<:.c  93-16383  Filed  7-9-93;  8;45  am] 
aiujMa  cooe  uio-zi-m 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Mar-agernent 
[WY-fl20-C3-4 120-03,  WYW1 29707] 

Coal  Lease  Exploration  Licenses: 
Wyoming 

AGENCY;  Bureau  of  Land  Management, 

Interior 

ACnON:  Notice  of  Invitation  for  Coal 

Exploration  License 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  February  25, 


1920,  as  an.»"r.dtid  by  section  4  of  the 
Federal  Coal  Lfasi.ng  Amendments  Act 
ofl976,90SUt.  1083.  30L'  SC.  201  (h). 
and  to  the  regulations  adopted  as 
subpart  3410,  title  43,  Code  of  Federal 
Regulations,  all  interested  parties  ar? 
hereby  invited  to  participate  with 
Powder  River  Coal  Company  on  a  pro 
rata  cost  sharing  basis  in  its  program  for 
the  exploration  of  coal  deposits  owned 
by  the  United  States  of  Amen ca  in  the 
following-described  lands  in  Cam.pbell 
County,  Wyoming. 
T.  42  N..  R.  70  W..  6th  P.M..  Wyoming 

Sec  28;  Lots  1  thru  16; 

Sec  32:  LoU  1  thru  16. 

Containing  1.318.86. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  coal  quality  data  on  coal  cores, 
water  monitoring  sites  and  coal 
thickness. 

ADDRESSES:  The  proposed  exploration 
program  Is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW129707):  Bureau  of  Und 
Management,  Wyoming  State  Office 
2515  Warren  Avenue,  P.O.  Box  1828. 
Cheyenne,  Wyoming  82003;  and, 
Bureau  of  Land  Management,  Casper 
District  Office,  1701  East  'E'  Street. 
Casper,  Wyoming  82601 
SUPPt^MENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
the  "The  News-Record"'  of  Gillette. 
Wyoming,  once  each  week  for  two 
consecutive  weeks  beginning  the  week 
of  July  5, 1993,  and  in  the  Federal 
Register.  Any  party  electing  to 
participate  in  this  explorat'.on  program 
must  send  written  notice  to  both  the 
Bureau  of  Land  Management  and 
Powder  River  Coal  Company  no  later 
than  thirty  (30)  days  after  publication  of 
this  invitation  in  the  Federal  Register. 
The  written  notice  should  be  sent  to  the 
following  addresses:  Robert  J  Shevling, 
Powder  River  Coal  Company,  Caller  Box 
3034,  Gillette,  Wyoming  82717,  and  the 
Bureau  of  Land  Management,  Wyoming 
State  Office,  Chief,  Branch  of  Mining 
Law  and  Solid  Minerals.  P  O  Box  1823, 
Cheyenne.  WY  82003.  The  foregoing  is 
published  in  the  Federal  Register 
pursuant  to  43  CFR  3410.2-l(c)il). 
LynnE.  Rust, 

Chief.  Branch  of  Mining  Law  &  Solid  Minerals. 
(FR  Doc.  93-16392  Filed  7-9-93;  8.45  am) 
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(NV020-4320-021 

WInnemucca  District  Multiple  Um 
Advisory  Council  Meeting 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92— J63  that 
a  meeting  of  the  VV,nnemucca  District 
Advisory  Council  will  be  held  on 
Thursday,  August  19,  1993  The  meenn,; 
will  be  from  8  00  am,  to  3  00  p  m  m 
the  conference  room  of  the  Bureau  of 
Land  Management  Office  at  705  East  4'Ji 
Street,  Winnemucra.  Nevada  89445. 

The  agenda  for  She  meeti.ng  will  include: 

1,  Update  of  the  Black  Rc-cLHigh  Rock 
NCA  Projxjsal 

2  Water  Canyon  Recreation  Management 
Plan. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral  statements 
to  the  counc;!  at  2  00  p  m  or  f^le  written 
sfatiments  for  the  councirs  consideration. 
Anyone  wishing  to  make  an  oral  statement 
must  notify  the  District  Manager  by  August 
16.  1993  Depending  en  the  number  of 
persons  wishing  to  make  oral  statements,  a 
per  person  time  limit  may  be  established  by 
the  District  Manager.  Summary  minutes  of 
the  Council  meeting  will  be  maintamed  in 
the  District  Office  and  will  be  available  for 
public  insper:tion  (during  regular  business 
hou.'s),  within  30  days  following  the  meeting. 

Dated  luly  2,  1993. 
Robert  J,  Neary, 
Art:ng  District  Sfanager. 
;FR  Doc  93-16390  Filed  7-9-93;  8i45  am] 
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Minerals  Management  Service 

Delegation  of  Royalty  Management 
Authority  to  the  State  o(  New  Mexico 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  public  hearing  and 

request  for  comments. 

SUMMARY:  The  Royalty  Management 
Program  for  the  Minerals  Management 
Service  (MMS)  hereby  gives  notice  of  a 
public  hearing  on  a  petition  from  the 
State  of  New  Mexico  for  delegation  of 
authority  for  the  performance  of  certain 
royalty  management  activities.  The 
petition  was  submitted  pursuant  to 
section  205  of  the  Federal  Oil  and  G«s 
Royalty  Management  Act  of  1982 
(FOGRMA).  30  U.S.C.  1735  and  30  CFR 
part  229.  Written  comments  from 
interested  persons  will  be  accepted 
DATES:  The  public  hearing  will  be  held 
beginnung  at  9;30  a.m.  on  August  3. 
1993.  Written  comments  on  the  petition 
Will  be  accepted  by  MMS  through 
August  18.  1993. 

ADDRESSES:  The  hearing  will  be  held  et 
Lhe  following  address:  Secretary's 
Conference  Room  No.  3004/3138, 


FOR  FURTHEf 
Mr.  Todd  R. 
Manager,  St 
Minerals  Mi 
25165,  MS  • 
80225-0165 

SUPPLEMENT 
205  of  FOCI 
Secretary  of 
States  certai 
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Taxation  and  Revenue  Department, 
Joseph  M.  Montoya  Building.  1100 
South  St.  Francis  Drive.  Santa  Fe,  New 
Mexico  87504. 

Written  comments  on  the  petition 
should  be  sent  to  the  Minerals 
Management  Service,  Royalty 
Management  Program,  State  and  Indian 
Program  Audit  Office,  Attention:  Mr. 
Todd  R.  McCutcheon,  P.O.  Box  25165. 
MS  3660.  Denver,  Colorado  80225- 
0165. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Todd  R.  McCutcheon,  Acting  Area 
Manager,  State  and  Indian  Program, 
Minerals  Management  Service.  P.O.  Box 
25165.  MS  3660,  Denver.  Colorado 
80225-0165, (303)  275-7472. 
SUPPLEMENTARY  INFORMATION:  Section 
205  of  FOGRMA  authorizes  the 
Secretar}-  of  the  Interior  to  delegate  to 
States  certain  audit,  inspection,  and 
investigation  authority  for  oil,  gas,  and 
mineral  production  on  Federal  and 
Indian  leases  located  within  the  State. 
The  MMS  issued  regulations 
implementing  section  205  of  FOGRMA 
at  30  CFR  part  229.  Part  229  defines  the 
scope  of  authorities  which  may  be 
delegated  to  States  and  the  standards  for 
such  delegation.  Section  229.102 
requires  that  a  public  hearing(s)  be  held 
on  a  petition  for  delegation  from  a  State 
to  determine  whether 

•  The  State  has  an  acceptable  plan  for 
carn'ing  out  delegated  responsibilities 
end  ;f  it  is  likely  that  the  State  wll 
provide  adequate  re'^nurces  to  achieve 
the  requirements  cf  FOGRMA; 

•  The  State  has  the  ability  to  put  in 
place  a  process  within  60  days  of  the 
grant  of  delegation  which  will  assure 
the  Secretary  that  the  functions  to  be 
delegated  to  the  Senate  can  be 
effectively  carried  out; 

•  The  State  has  demonstrated  that  it 
will  effectively  and  faithfully  adm.inister 
the  rules  and  regulations  of  the 
Secretary  in  accordance  with  the 
requirements  at  30  U.S.C.  1735; 

•  The  State's  plan  to  carry  out  the 
delegated  authority  will  be  in 
accordance  with  MMS  standards,  and 

•  The  State's  plan  to  coordinate  the 
delegated  authority,  w.th  MMS  and  the 
Office  of  thelnspp  t  ,r  Grn? :  l  audit 
efforts  to  elimina* '  .==..ided  S  i.rof  t  on 
any  lessee  or  group  of  less^^es  operating 
Federal  or  Indian  oii,  gas  or  mineral 
leases  within  the  State. 

The  purpose  of  the  subject  hearing  is 
to  provide  a  public  forum  to  discuss  the 
State  of  New  Mexico's  written  request 
for  delegation  of  audit  activities  for  oil, 
gas.  and  mineral  gas  royalties  with 
respect  tc  Federal  lands  within  the 
?;^;te.  The  State's  vvTitten  request  for 
.-.elegation  will  be  available  for  public 


inspection  at  the  hearing.  Topics  for 
discussion  at  the  hearing  include: 

•  The  State's  resources  to  be  devoted 
to  the  delegated  audit  activity. 

•  The  ability  of  the  State  to  effectively 
and  faithfully  administer  the  rules  and 
regulations  of  the  Secretary  under 
FOGRMA. 

•  VVhether-or-not  the  delegation  of 
authority  will  create  an  unreasonable 
burden  on  any  lessee  with  respect  to 
Federal  and  Indian  lands  within  the 
State. 

Dated:  July  2, 1993. 
lames  W.  Shaw, 

Associate  Director  for  Royalty  Management 
[FR  Doc.  93-16394  Filed  7-9-93:  8:45  am) 
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Ao:^&'''C  *",  j.^ '    :•  ?  S pec i es  ^  r  s h  •'  - ,"  - e 
P;..f!e  Control  Comr^.J*ee  P/et'-.r/] 

AGENCY:  Fish  and  VViiauie  5er\-;ce, 
Department  cf  the  Interior. 
ACnON:  Notice  of  meeting. 

SUMMARY  This  notice  announces  a 
meeung  of  the  Ruffe  Control  Committee 
(Committee),  a  committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  The 
Committee  will  meet  to  discuss  new 
information  on  ruffe  in  Lake  Superior, 
research  needs,  and  the  development  of 
economic  and  environmental 
assessments  for  the  proposed  Ruffe 
Control  Program. 

DATES:  The  Ruffe  Control  Committee 
will  meet  from  9:30  a.m.  to  4:30  p.m.  on 
V.V>i:-s].Tv,  July  28.  1993. 
ADDRESSES:  The  Ruffe  Control 
Committee  meeting  will  be  held  at  the 
Clarion  Hotel  Rosemont  (near  OTIare 
Airport  in  Chicago),  6810  North 
Mannheim,  Rosemont,  Illinois  60018. 
(708) 297-1234. 

FOR  FURTHER  INFOPlMATiON  CCN   ACT: 
Tom  Busiahn,  Ruffe  Control  Committee 
Chair,  U.S.  Fish  and  WildUfe  Service, 
Fishery  Resoiirces  Office,  2800  Lake 
Shore  Drive  East,  Ashland,  Wisconsin 
54806  at  (7151  682-6185. 
SUPPLEMENTARY  iNPORMAnoN:  Pursuant 
to  section  10(aJl2J  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
I),  this  notice  announces  a  meeting  of 
the  Ruffe  Control  Committee,  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force  estabUshed  under 
the  authority  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (Pub.  L  101-646, 
104  Stat.  4761, 16  U.S.C.  4701  etseq.. 
November  29. 1990).  Minutes  of  the 
meetings  will  be  maintained  by  the 
Coordinator,  Aquatic  Nuisance  Species 


Task  Force,  room  840.  4401  North 
Fairfax  Drive,  ArUngton,  Virginia  22203 
and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  v«thin 
30  days  following  the  meeting. 

Dated:  July  6. 1993. 
Gary  Edwards, 

Assistant  Director— Fisheries  Co-Chair.    ' 
Aquatic  Nuisance  Species  Task  Force. 
[FR  Doc.  93-16459  Filed  7-9-93:  8:45  amj 
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IN "cRNAT'CNAl  TRADE 

[Inveatigation  No.  731-TA-652 

(Prellmlnarvn 

Aramlci  F,:>er  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  From  the 
Netherlands 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
652  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  vrith  material 
injury,  or  the  estabhshment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Netherlands  of  aramid 
fiber  formed  of  poly  para-phenylene 
terephthalamide  (PPD-T  aramid  fiber).' 
provided  for  in  subheadings  5402.10.30, 
5402.32.30,  5503.10.00,  and  5601.30.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  August  16, 
1993. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  July  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193).  Office  of 
Investigations,  U.S.  International  Trade 


'  The  imported  merchandise  which  is  the  suLject 
of  this  petition  is  all  PPD-T  aramid  fiber  produced 
in  the  Netherlands  and  imported  eithw  directly  or 
indirectly  into  the  United  States,  whether  in  fiber, 
yarn,  pulp,  staple,  or  other  form. 
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Commission,  500  E  Street  SW., 
Wash;nj?ton,  DC  20436  Hearing- 

smpaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810  Persons  with  m.obility 
impairments  who  will  need  special 
assistance  m  gaining  access  to  the 
Com.miission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARV  INFORMATION: 
Background 

This  invesugauon  is  being  instituted 
in  response  to  a  petition  filed  on  July  2, 
1993,  by  cotmsel  on  behalf  of  E.  I.  Du 
Pont  de  Nemours  &  Co.,  Wilmington. 
DE. 

Participation  m  the  Investigation  ami 
Public  Service  List 

Persons  [other  than  petitioners) 
wishing  to  participate  in  the 
investiia'ion  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201  11  and  207.10  of  the 
Commission  s  rtiles,  not  later  than  seven 
(7)  days  after  pubhca'ion  of  this  notice 
in  the  Federal  Register  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI]  I  nder  in 
.administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Puts L. ant  to  section  207.7(a)  of  the 
Com.mission  s  rules,  the  Secretary  will 
maice  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  .^PO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  cormection  with  this  investigation  for 
9  30  a.m.  on  July  23, 1993.  at  the  U.S. 
Lntemational  Trade  Commission 
Building,  500  E  SL'eet  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Mary  Messer 
(202-205-3193J  not  later  than  July  21. 
1993.  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  m  this  investigation 
and  parties  in  opposition  to  the 


imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  w  ho  has 
testimony  that  may  aid  the 
Conmiission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§201,8  and  207  15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
July  28, 1993,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  (3) 
days  before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
§§  201.6,  207,3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  Is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VIL  This  notice  is  published 
pursuant  to  $  207.12  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  Iu!v  8. 1993. 
D!,)nna  R    Koehake 
Secretary. 
[PR  Doc.  93-16597  Filed  7-9-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Avaiiabiiity  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
enxironmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders.  Interstate  Commerce 
Commission,  Section  or  Energy  and 
Environment,  room  3219.  Washington, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6212. 


Comments  on  the  following 

assessment  are  due  15  days  after  the 

date  of  availability. 

,AB-32  tSUB-NO.  SOX),  Boston  and 
Maine  Corporation  and  Springfield 
Terminal  Railway  Co — .abandonment 
and  Discontinuance  of  Service — 
Hillsboro  Countv,  New  Ham.pshire. 
EA  available  July  2,  1993. 
Comments  on  the  following 

assessment  are  due  30  days  after  the 

date  of  availability: 

AB-33  (SL'B-NO.  79),  Union  Pacific 
Railroad  Co  —.abandonment — In 
Canyon  and  Ada  Counties,  Idaho 
(Stoddard  Branch).  EA  available  June 
28,  1993, 

Sidney  L.  Strickland,  Jr^ 

Secretary. 

[FRDoc  53-16451  Filed  7-9-93;  8:45  am) 

BILUNG  CODE  T^iS-C-M 

[Finance  DocKet  No.  32312) 

Connecticut  Central  Railroad 
Company — Trackage  Rights 
Exemption— Connecticut  Rail  Systems. 
Inc.;  Exemption 

Connecticut  Rail  System.s,  Inc.  (CRSI). 

has  agreed  to  grant  approximately  10.2 
miles  of  overhead  L-^ckage  rights  to 
Cjnnerticut  Central  Railroad  Company 
(CCRC)  between  milepost  4.8i  at  North 
Haven,  CT,  and  milepost  15  0±  at  Reeds 
Gap,  in  I>urh8m,  CT.^  The  trackage 
rights  were  to  berom,e  effective  on  June 
29, 1993  ^ 

This  notice  is  filed  under  49  CFR 
1180.2;d)i7).  If  the  notice  contains  false 
or  misleading  information,  the 
exem.pticn  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U  S.C- 
1050.5id]  m.ay  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  John  D  Heffner,  Gerst,  Heffner, 


'  Qv^I  Mas  8u;>,orized  to  acquire  this  line  in 
Finance  Docket  No.  32233,  Concscticut  Rail 
Systems.  Inc — Acquisition  and  Operation 
Ebcempticn — Ccr.scliijat'sd  Ra;!  Ccrpora'iin  (not 
pnr'ed.!.  Jir.'ed  .f  pni  5   1993  The  grant  here  will 
rfipl^ce  the  overhead  trackage  ngh'j  that  CCSC  held 
pr.ir  to  CKbl's  puirhise  of  the  hne.  See  Fir.dnce 
Docket  No.  31.045,  Connecticut  Cer.trsJ  Railroad 
Ccn;pa:iy — Exemption  OperaUon — Certiin  Lines  of 
the  State  of  Connecticut  (not  printed),  served  June 
3.  1987. 

'To  qualify  for  an  exemp'icn  under  49  CFR 
1180.2(d),  a  riiiir&ad  m-ut  Ele  a  verified  notice  of 
;hfl  tr?xsacticn  w-.th  the  Comn^ission  at  lea.'!  a  wp-k 
befire  the  tranjacticn  n  consummated  See  49  CFR 
lisn  4fg)  Id  this  proceeding,  the  parties  filed  their 
venned  notice  of  exemption  on  lune  22,  19rf3,  and 
indicated  that  the  transaction  would  be 
coRiummaled  on  or  after  seven  days  from  the  dale 
of  the  notice  or  any  time  after  June  25,  1993, 
Counsel  for  the  parties  has  clarified  that  the  pariifs 
did  not  consummate  the  transaction  prior  to  the 
June  29, 1993,  effective  date. 


By  the  Genu 
Director.  Offic 
Sidney  L  Stri( 
Secretary. 
[FR  Doc.  93-l( 
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Chicago  and 
Transportat! 
Abandonmei 
ard  Kelly.  W 

The  Comm 
certificate  au 
North  Westei 
(CNW)  to  aba 
railroad,  exte 
(milepost  4.2 
17.5A)  in  Ma 
BrowTi  Count 
certificate  w  i 
12.  1993.unl 
that:  (1)  A  fir 
person  has  oi 
(through  subi 
the  rail  servit 
It  is  hkely  thi 
fijlly  compen 

Any  offers 
must  be  filed 
CN'W  no  latei 
date  of  publii 
following  not 
bold  face  on  i 
of  the  envelo 
"Section  of  L 
Any  offer  pre 
remade  withi 

Informatioi 
financial  assi 
ser.'ice  are  cc 
and  49  CFR  1 

Decided  Jun( 
By  the  Cotnn 
Vice  Chairman 
Phillips.  Philbi 
Chairman  Simi 
McDonald,  dis: 
expression. 

Sidney  L.  Stric 

Secretary- 

[FRDoc.  93-16 

BILUNO  CODE  70; 


Federal  Register      V  /!    S8,  No    1  il  /  Monday,  July  12,  1993  /  Notices 


JTaO  5 


Carpenter  &  Precup.  1700  K  Street.  NW. 
suite  1107,  Washington,  DC  20006. 
As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  July  1.1993. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidoey  L  Strickland,  Jr., 
Secretary. 

[FR  Doc.  93-16452  Filed  7-9-93;  8:45  am) 
BH.UNQ  CODE  703S-01-M 


Chicago  and  North  Western 
Traneportation  Compeny— 
Abandonment — Between  Duck  Creek 
ard  KelSy.  Wi,  Findings 

'  :>  Commission  has  issued  a 
* :  f  ate  authorizing  Chicago  and 
.Nunh  Western  Transportation  Company 
(CNW)  to  abandon  83.4  miles  of 
railroad,  extending  from  Duck  Creek 
(milepost  4.23)  to  Kelly  (milepost 
17.5A)  in  Marathon,  Shawano  and 
Browi  Counties,  WI.  The  abandonment 
certificate  will  become  effective  August 
12. 1993,  unless  the  Commission  finds 
that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
f^jlly  compensate  CNW. 

Any  offers  of  financial  assistance 
must  be  filed  with  the  Commission  and 
CNW  no  later  than  10  days  from  the 
date  of  publication  of  this  Notice.  The 
foUo'.ving  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 

Si' vtion  of  Legal  Counsel.  AB-OFA." 
.■\!.}  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided  June  25, 1993. 

By  the  Commission  Chairman  McIDonald, 
Vice  Chairman  Simmons.  Commissioners 
Phillips,  Philbin.  and  Walden.  Vice 
Chairman  Simmons,  joined  by  Chairman 
McDonald,  dissented  in  part  with  a  separate 
expression. 

Sidney  L.  StrickJajid.  Jr., 

Secretary-. 

;FR  Doc  93-16420  Filed  7-9-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adni-^'Si'stion 

[Docket  Nos  92-40  gj-s^) 

C^'C'Tiica!  Depender^ce  Assrcia-ei  of 
Houston ,  Rpvoc8"0i';  o^  Re-g-strations 

On  March  16, 1992,  the  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
to  Chemical  Dependence  Associates  of 
Houston  (Respondent)  of  7442  Park 
Place  Boulevard,  Houston,  Texas  77087. 
The  Order  to  Show  Cause  proposed  to 
revoke  Respondent's  DEA  Certificate  of 
Registration  BCOl 50639  and  deny  any 
pending  applications  for  registration. 
Additionally,  by  this  Order  to  Show 
Cause,  and  pursuant  to  21  U.S.C.  824(d). 
the  Administrator  immediately 
suspended  Respondent's  DEA 
Certificate  of  Registration.  The  Order  to 
Show  Cause  alleged  that  Respondent's 
continued  registration  as  a  narcotic 
treatment  program  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  823(g). 

On  April  23, 1992,  the  Administrator 
of  the  DEA  issued  another  Order  to 
Show  Cause  to  Chemical  Dependence 
Associates  of  Houston  (Respondent) 
located  at  a  second  addiress  of  16 
Pinedale,  Houston,  Texas  77006.  The 
Order  to  Show  Cause  proposed  to 
revoke  Respondent's  DEA  Certificate  of 
Registration  RC0138481  and  to  deny  any 
pending  apphcations  for  registration.  By 
this  Order  to  Show  Cause,  and  again 
pursuant  to  21  U.S.C.  824(d),  the 
Administrator  immediately  suspended 
Respondent's  DEA  Certificate  of 
Registration.  The  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  as  a  narcotic  treatment 
program  would  be  inconsistent  with  the 
pubUc  interest. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  matters 
raised  in  both  Orders  to  Show  Cause. 
On  May  27, 1992,  Administrative  Law 
Judge  Mary  Ellen  Bittner  issued  an  order 
consoUdating  the  two  cases  in  light  of 
the  fact  that  Chemical  Dependence 
Associates  of  Houston,  while  operating 
under  two  separate  DEA  Certificates  of 
Registration  and  at  two  separate 
addresses,  was  owned  and  operated  by 
the  same  individual.  Dr.  Tommy  Swate. 
Dr.  Swate  acted  as  the  Program  Sponsor 
and  Medical  Director  of  both 
Respondent  facilities.  Following 
prehearing  procedures,  a  hearing  on  the 
consolidated  cases  was  scheduled  for 
August  25, 1992,  in  Galveston,  Texas. 
The  hearing  W£S  commenced  on  that 
day,  however,  due  to  threatening 
weather,  was  continued  until  January 


1993.  The  hearing  was  resumed  on 
January  11,  1993,  in  Beaumont.  Texas. 

On  February  17. 1993.  the 
administrative  law  judge  issued  her 
opinion  and  recommended  decision. 
Neither  party  filed  exceptions  to  the 
administrative  law  judge's  opinion  and 
recommended  decision.  On  March  22. 
1993.  Judge  Bittner  transmitted  the 
record  in  this  proceeding  to  the 
Administrator.  Having  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  the  Administrator  hereby 
issues  his  final  order  in  this  matter  as 
set  forth  below. 

The  Orders  to  Show  Cause  alleged 
that  Respondents  had  engaged  in 
various  violations  of  DEA,  FDA  and 
Texas  State  regulations  including 
falsification  ofmedical  records, 
inadequate  testing  documentation, 
dispensing  methadone  to  an  undercover 
agent  for  no  legitimate  medical  purpose, 
failing  to  account  for  methadone 
received  and  dispensed,  and  failing  to 
maintain  proper  doamientation  of 
treatment  in  patient  records.  Before 
evidence  relating  to  these  allegations 
was  presented  at  the  hearing  in 
Beaumont,  Texas,  counsel  for  the 
Government  filed  a  motion  for  summary 
disposition.  The  Government  alleged 
that  since  the  previous  hearing  date  of 
August  25, 1992,  Dr.  Swate  had 
relinquished  control  over  both  sites 
where  Respondents  were  located.  The 
Government  maintained,  therefore,  that 
even  if  the  Administrator  were  to 
reinstate  Respondent's  DEA  Certificates 
of  Registration,  there  would  be  no 
locations  to  register.  As  the  Government 
noted,  registrations  for  narcotic 
treatment  programs  are  issued  to 
locations,  not  to  individuals.  See,  21 
U.S.C.  822(e)  and  21  CFR  1301, 22(a)(6). 

In  response  to  the  motion,  Dr.  Swate 
stipulated  that  should  he  seek  any 
future  employment  with  a  narcotic 
treatment  program  it  would  be  as  a 
program  director  or  sponsor,  a  position 
which  would  require  him  to  be  the 
applicant  for  a  DEA  Certificate  of 
Registration.  The  Government  agreed 
that  if  the  motion  for  summary 
disposition  were  granted,  the  DEA 
would  take  no  action  against  Dr.  Swate's 
individual  DEA  Certificate  of 
Registration  as  a  practitioner  based 
solely  on  the  violations  alleged  in  the 
Orders  to  Show  Cause.  The  Government 
further  agreed  that  it  would  not  attempt 
to  apply  21  CFR  1301.76(a),  which 
restricts  employment  of  individuals 
with  revoked  DEA  registrations,  against 
Dr.  Swate  for  any  employment  in  a 
traditional  office  setting  in  which  he 
would  have  access  to  controlled 
substances. 
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Based  on  these  stipulations  and  in 
light  of  the  fart  that  ;her^  wd.s  r,o  I'lv.-jyr 
any  issue  to  oe  resol'.'f»,i  at  the  nearing, 
the  adminisTTat:ve  law  )udge  granted  the 
Go-,  ernment  s  motion  for  summary 
disposition.  The  administrative  law 
judge  noted  that  wher»  no  q\iestion  of 
fact  IS  involved,  or  when  the  facts  are 
agreed  upon,  an  administrative 
proceeding  including  submission  of 
evidence  and  cross-examination  is  not 
required  Sei',  Phihp  E,  Kirk.  M.D.. 
Dof  icet  No.  82-36,  48  FR  32887  (1983). 
affd.  sub  nom  Kirk  v.  Mullen.  749  F.2d 
297  (6th  c;r,  1984);  MRS  v. 
International  Association  of  Bridge,   , 
Structural  and  OrnjmentaJ  Ironworkers, 
AFL-aO,  549  F.2d  634  (9th  Cit.  1977). 
The  administrative  law  judge 
recommended  that  Respondent's  DEA 
Certificates  of  Registration  be  revoked 
subject  to  the  conditions  mentioned 
above. 

The  Administrator  adopts  the  opinion 
and  recommended  decision  of  the 
administrative  law  judge  in  its  entirety. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  use  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificates  of  Registration  RC0138481 
and  BCOl 50639,  issued  to  Chemical 
Dependence  Associates  of  Houston,  ba, 
and  they  hereby  are,  revoked,  and  that 
any  pendLig  applications  for 
registration  be,  and  they  hereby  are, 
.denied.  This  order  is  effective  July  12, 
1993. 

Dated:  July  2. 1993. 
Robert  C  Bonner, 

A  cr.i.iis  trctor  of  Drug  Enforvemen  t. 

(FR  Doc.  93-16433  FiJed  7-9-93;  845  am) 


Iran  Trong  Cuong  M.D.;  Revocation  of 
Registration 

On  March  15,  1993.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  CDE/J,  issued  an  Order 
to  Show  Cause  to  Tran  Trong  Cuong 
M.D..  of  4534  Seminary  Road, 
Alexin^r:^.  V  -c  - 13  22304.  proposing 
to  revoke  .his  DEA  C-^rtificate  of 
Registration.  AC60"9960,  and  deny  any 
perdmg  applications  for  renewal  of 
s'lch  registration.  The  statutory  basis  for 
t.'-.s  Order  to  Show  Cause  was  that  Dr. 
C..c.-;g  3  continued  registration  would  be 
inconsistent  with  the  public  interest,  as 
that  tern  is  u'>ed  in  21  U.S.C  823(f)  and 

8:4:a;''4! 

Tne  Order  to  Shew  Cause  was  served 
on  Dr.  Cuorg  on  March  18,  1993.  More 
than  thirty  days  have  passed  since  the 
Order  to  Shew  Cause  was  received  bv 


Dr.  Cuong.  The  Drag  Enforcement 
Administration  has  receiv-ed  no 
response  from  Dr  Cuor.g  or  anyone 
purporting  to  represent  him.  Pursuant  to 
21  CFR  1301.54(d),  the  Administrator 
finds  that  Dr.  Cuong  has  waived  his 
opportunity  for  a  hearing.  .Accordingly, 
under  the  provisions  of  21  CFR 
1301.54(e),  the  Administrator  enters  his 
final  order  in  this  matter  without  a 
hearing  and  based  on  the  investigative 
file.  21  CFR  1301. .'57 

The  Administrator  finds  that  in 
December  1990,  DEA.  in  a  joint  effort 
with  the  Virginia  State  Police,  Virginia 
Department  of  Health  Professions  and 
the  Alexandria,  Virginia  Police 
Department,  initiated  an  investigation  of 
Dr.  Cuong  after  receiving  information 
regarding  his  excessive  prescribing  of 
controlled  substances.  Various 
Investigative  means  were  employed, 
including  extensive  pharmacy  surveys, 
patient  interviews  and  successful 
undercover  purchases  of  sixteen 
controlled  substances  from  Dr.  Cuong. 

On  September  15, 1992.  a  Federal 
Grand  Jury  in  the  United  States  District 
Court  for  the  Eastern  District  of  Virginia 
returned  an  indictment  charging  Dr. 
Cuong  with  136  counts  of  illegal 
distribution  of  controlled  substances  in 
violation  of  21  U.S.C.  841(a)(1).  The 
indictment  alleged  that,  from  April  1989 
to  January  1992,  Dr.  Cuong  unlawfully 
prescribed  to  30  individuals  over  49,500 
dosage  units  of  controlled  substances 
outside  the  usual  course  of  medical 
practice  and  for  other  than  legitimate 
medical  purposes.  On  December  18, 
1992,  following  a  jury  trial,  Dr.  Cuong 
was  found  guilty  on  127  counts  of 
illegal  distribution  of  controlled 
substances,  and  on  April  2, 1993,  was 
sentenced  to  a  prison  term  of  97 
months.  Based  upon  these  convictions. 
the  Virginia  State  Board  of  Medirine 
revoked  Dr.  Cuong's  license  to  practice 
medicine  on  April  26, 1993. 

The  Administrator  finds  that  as  of 
April  26, 1993,  Dr.  Cuong's  license  to 
practice  medicine  in  the  State  of 
Virginia  has  been  revoked,  end  as  a 
result,  he  is  unable  to  handle  controlled 
substances.  The  Drug  Enforcement 
Administration  cannot  register  w 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business 
21  U.S.C.  802(21),  823(f)  ar.d  824fa)f3) 
This  prerequisite  has  been  consistently 
upheld.  See/ames  H.  Nickens,  M.D  .  57 
FR  59847  (1992);  Elliott  Monroe.  M.D  . 
57  FR  23246  (1992);  Bobby  WatU.  MD  . 
53  FR  11919  (1988). 

Based  on  the  foregoing,  it  is  clear  that 
Dr.  Cuong's  DEA  Certific;ate  of 
Registration  mast  be  revoked. 


Accordingly,  the  .Administrator  of  the 
Dnig  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  use.  823  and  824  and  28  CFR 
o'lOOfo),  hereby  orders  that  DEA 
Certificate  of  Regi.stration,  AC6C59T)60, 
previously  issued  to  Tran  Trong  Cmqi'.j, 
M  D  ,  be.  and  it  hereby  is.  revoked  ani 
that  any  pending  applications  for 
renev.-al  of  such  registration  be,  and  they 
hereby  are,  denied  This  order  is 
effective  July  12.  1993 

Da!(  d:  I-aly  2,  1993. 
Robert  C  Bonner. 
Admir.istTGior  of  Drug  Enforcement. 
iFR  Doc.  93-16441  Filed  7-9-93;  8:45  am| 
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William  E.  Doell,  D.O.;  Revocation  of 
Registration 

On  March  1.5,  1993,  the  Deputy 
Assistant  .Administj-ator,  Office  of 
Diversion  Control,  Dnig  Enforrem.ent 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  William  E.  Doell, 
DO,  of  7777  W.  38th  Avenue,  #124 
Wheatridge,  Colorado  80033,  seeking  to 
revoke  his  DEA  Certificate  of 
Registr^.ticn,  AD89%715,  and  deny  any 
p*:Tding  applications  for  renewal  of 
such  registration.  The  Order  to  Show 
Cause  alleged  that  Dr,  Doeil  lacks 
authorization  to  handle  controlled 
substances  m  the  State  of  Colorado, 
effeftive  August  17,  1990,  21  U.S.C. 
824(al(3). 

The  Order  to  Show  Cause  was  sent  to 
Dt,  Doell  by  registered  m.ail  and  was 
returned  to  DEA  unclaim.ed  DE.\ 
Investigators  then  attempted  to  hand 
deliver  the  Order  to  Show  Qiuse  to  Dr. 
Doeil's  residence  as  well  as  his  business 
add.'^ss.  and  both  places  were  vacant. 
DE.A  Investigators  we.-e  advised  by  lorjl 
law  enforcement  authorities  that  Dr, 
Doell  is  no  longer  at  his  registered 
location  and  repeated  attempts  to  !o!3te 
him  have  been  unsuccessful.  The  lnoil 
authonties  further  informed  DEA 
Investigators  that  there  is  no  indication 
that  Dr.  Doell  will  be  returning  in  the 
near  future.  As  a  result,  Dr.  Doell  is 
deemed  to  have  waived  his  opportunity 
for  a  hearing.  The  Administrator  now 
entr-rs  his  final  order  in  tins  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301,57. 

The  Administrator  finds  that,  on 
August  1,  1988,  the  Colcrado  Attorney 
General  at  the  direction  of  the  Colorado 
State  Board  of  Medical  Examiners 
(Board)  filed  an  eight-count  complaint 
against  Dr,  Dcell,  the  com.plaint  alleged 
that  from  1982  to  1988,  Dr  Doell 
committed  numerous  acts  of 
substandard  care  in  connection  with 
seventeen  patients,  including  the 


Dated:  )ul) 
Robert  C.  Bo 

Administrate 
IFR  Doc.  93- 
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excessive  prescribing  of  Dilaudid  to  a 
patient. 

Following  a  hearing  before  the  Board, 
the  administrative  law  judge  issued  a 
decision  on  September  13, 1989,  in 
which  she  concluded  that  the  evidence 
in  the  record  substantiated  sixteen 
instances  of  substandard  care  on  the 
part  of  Dr.  Doell.  The  administrative  law 
judge  recommended  that  Dr.  Doell's 
license  to  practice  medicine  be 
suspended  for  two  years  and  then 
placed  on  probation  for  three  additional 
years  following  the  suspension. 
However,  the  Board  ordered  the 
revocation  of  Dr.  Doell's  license  to 
practice  medicine,  effective  August  17, 
1990. 

The  Administrator  finds  that  as  of 
August  17,  1990.  Dr.  Doell's  license  to 
practice  medicine  in  the  State  of 
Colorado  has  been  revoked,  and  he  is 
without  authority  to  handle  controlled 
substances.  The  Drug  Enforcement 
Adrranistration  caimot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
2!  I'  S  C.  802(21',  823'.1  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld  See  James  H.  \'ickens.  M.D.,  57 
FR  59847  (1992);  Elliott  Monroe.  MD  . 
57  FR  23246  (1992);  Bobby  Watts.  M.D  , 
51  FR 11919 (1988) 

Based  on  the  foregoing,  it  is  clear  that 
Dt,  Doells  DEA  Certificate  of 
Registration  must  be  revoked. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authontv  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
O.lOOib),  hereby  orders  tiiat  DF^^ 
Certificate  of  Registration,  .\D8996ri6, 
previously  issued  to  William  E,  Doell. 
DO,,  be,  and  it  hereby  is,  revoked  and 
that  any  pending  applications  for 
renewal  of  such  regisU-ation  be,  and  they 
hereby  are,  denied, 

This  order  is  effective  July  12, 1993. 

Da'ed,  July  2,  r»93 
Robert  C.  Bonner, 

AdmintstrutoT  of  Drag  Enforcement. 
[FR  Doc.  93-16443  Filed  7-9-93;  8:45  am] 
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(Docket  No.  92-5S] 

David  H.  GItlls,  M.D.,  Granting  of 
Registration 

On  June  1, 1992,  the  Deputy  Assistant 
.\dministrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  David  H.  Gills,  M.D. 
(Respondent)  of  Cincinnati,  Ohio 
proposing  to  deny  his  application  for 


regis:; 'it ion  as  a  practitioner.  The 
statutory  basis  for  seeking  the  denial  of 
the  application  was  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest,  as  set  forth  in  21 
U.S.C.  823(0. 

Respondent  filed  a  request  for  hearing 
on  the  issues  raised  by  the  Order  to 
Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Cincinnati,  Ohio  on  October  28, 

1992.  On  February  1, 1993,  in  his 
findings  of  fact,  conclusions  of  law,  and 
recommended  ruling,  the  administrative 
law  judge  recommended  tliat  the 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  be  granted. 

No  exceptions  were  filed  to  Judge 
Tenney's  opinion,  and  on  March  11, 

1993,  the  administrative  law  judge 
transmitted  the  record  to  the 
Administrator.  The  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and.  pursuant  to  21  CFR 
1316,67.  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  the  Respondent  graduated  from 
medical  school  in  1971  and  ciirrently 
treats  patients  who  are  injured  during 
employment  and  consults  with  a 
number  of  practitioners  with  respect  to 
chronic  spinal  injury  cases.  The 
majority  of  Respondent's  patients  suffer 
from  chronic  low  back  pain  or  other 
injuries  which  result  in  "chronic  pain 
syndrome"  (CPS).  CPS  develops 
followmg  an  acute  injury  that  does  not 
improve  after  six  weeks.  Medications 
used  in  the  treatment  of  CPS  include 
Valium,  a  Schedule  FV  controlled 
substance,  and  muscle  relaxants  such  as 
soma  and  flexeril,  and  analgesics  such 
as  Vicodm,  a  Schedule  HI  controlled 
substance,  and  Tylenol  with  codeine  #3 
and  #4.  Schedule  III  controlled 
substances,  which  diminish  pain.  The 
Drug  Enforcement  Administration 
initiated  its  Investigation  of  the 
Respondent  in  April  1991  after 
receiving  information  from  the  Clermont 
County  Ohio  Sheriffs  Department  that 
Respondent  was  prescribing  controlled 
substances  to  known  drug  abusers  and 
drue  traffickers.  The  Sheriff's 
Department  provided  DEA  vdth  reports 
and  patient  filed  that  had  been  obtained 
as  a  result  of  two  search  warrants.  In 
1990,  during  the  execution  of  one  of  the 
search  warrants,  the  Sheriffs 
Department  seized  22  patient  records 
out  of  3,000  to  4,000  active  patient  files. 
During  its  investigation,  DEA  went  to 
Eastgate  Pharmacy,  which  was  located 
in  a  suite  in  the  same  building  as 


Respondent's  medical  office,  and 
obtained  800  to  1000  prescriptions 
written  by  Respondent,  and  dispensed 
by  Eastgate  Pharmacy, 

During  the  hearing  in  this  matter,  the 
Government  placed  into  evidence  some 
of  Respondent's  patient  charts.  These 
charts  indicated  that  Respondent 
prescribed  a  variety  of  controlled 
substances  to  these  individuals  over 
extended  periods  of  time.  In  one 
instance,  the  patient  chart  had  printed 
on  its  face:  "Drug  addiction  to  Vicodin." 
In  another  instance,  a  patient  chart  had 
a  notation  that  the  individual  was 
increasingly  using  more  medication 
and,  "used  much  more  medication  than 
he  should  have  in  the  amount  of  time." 
Finally,  it  was  clear  from  the  evidence 
presented  that  Respondent  knew  that 
one  of  his  patients  had  a  serious 
substance  abuse  problem. 

After  reviewing  these  charts  and 
Respondent's  testimony  at  the  hearing, 
the  administrative  law  judge  concluded 
that  Respondent  issued  controlled 
substance  prescriptions  to  these 
individuals  for  legitimate  medical 
purposes,  such  as  relief  of  pain,  muscle 
spasms,  and  anxiety. 

During  the  course  of  the  investigation, 
a  DEIA  Investigator  interviewed 
Respondent's  former  secretary/office 
manager  who  stated  that  Respondent 
"prescribed  numerous  amounts  of 
controlled  substances  to  individuals  and 
prolonged  their  use.  having  them  off 
work  for  long  periods  of  time.  [Dr. 
Gilhs]  prescribed  controlled  substances 
to  patients  that  had  minor  injuries." 
However,  the  administrative  law  judge 
did  not  credit  these  statements  since  the 
former  secretary/office  manager  had  no 
medical  training,  was  not  present  in  the 
examination  rooms  and  did  not  testify 
in  these  proceedings. 

At  the  Hearing,  the  Government 
presented  evidence  that  an  osteopathic 
family  practitioner,  treated  five  of 
Respondent's  patients,  and  indicated  to 
DEA  that  the  patients  appeared  to  be 
drug  dependent  and  that  their  only 
focus  was  to  obtain  controlled 
substances.  However,  the  administrative 
law  judge  did  not  credit  this  doctor's 
opinion  since  he  was  neither  a  specialist 
in  orthopedics,  nor  did  he  specialize  in 
pain  care  management:  the  medical 
records  of  the  five  referenced  patients 
were  not  in  evidence;  no  report  or 
statement  by  the  doctor  himself  was  in 
evidence;  and  the  doctor  did  not  testify. 

The  Government  presented  evidence 
at  the  hearing  that  Respondent's 
previous  DEA  Certificate  of  Registration 
expired  on  September  30. 1990.  yet 
Respondent  prescribed  klonopin.  a 
Schedule  IV  controlled  substance,  to  an 
individual  on  July  25, 1991,  While  it 
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was  wTong  for  Respondent  to  presmbe 
controHed  substances  when  not 
registered  tc  do  so,  the  adrniiiiTfrative 
law  judge  concluded  that  thert*  wn-e 
mitigating  cinrumstances.  The 
individual  had  a  seizure  disorder,  was 
maintained  on  klonopm,  and  needed  an 
immediate  dose  cf  tiie  Crcg.  Further,  at 
the  time  Respondent  was  not  aware  that 
klonopin  was  a  controlled  substance 
since  he  is  an  orthopedic  surgeon  and 
therefore.  do«s  not  routm>?ly  prnsmh* 
anticonvulsive  medications. 

Finally,  the  administrative  law  judge 
found  that  no  neirjs  had  been 
establisheri  be^wsfn  the  volume  of 
contrclie  1  *.  .bs'ar.ces  that  the 
Respondent  prescribed,  and 
subsequently  dispensed  from  Eastgate 
Pharmacy,  and  an  :lie^:t.;T.^""  rvp^se 
for  such  prescribing  p-^ni:  r-s  .\t  uie 
heanng.  a  pharmacist  employed  at 
Eastgate  Pharmacy,  testified  that  during 
1989  through  1991,  he  filled 
approximately  20.0CO  cf 'iie 
Respondent's  prescnptions  annually, 
however,  not  all  of  these  prescriptions 
were  for  controlled  substan.-es  The 
pharmacist  frirther  testified  that  since 
the  expiration  of  Respondent's  DE.\ 
registration,  the  pharmacy  is  filling 
approximately  Lbe  same  numiber  of 
prescnptions,  but  they  are  all  for 
noncontroLled  substances. 

The  Administrator  may  deny  any 
application  for  registrstion  if  he 
determines  that  such  registration  would 
be  inconsistent  wiih  the  public  interest. 
Pursuant  to  21  U  S.C.  823(1).  "[iln 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i  e,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  the 
factors  and  give  each  factor  the  weight 
he  deems  appropriate.  See,  Henry  J. 
Schwarz.  Jr.  M.D.,  Docket  No.  88-42.  54 
PR  16422  (1989).  In  addition,  the  DEA 
has  the  burden  of  proving  that  these 
factors  are  not  satisfied.  See,  21  CFR 
1301.55(c).  The  Government's  burden  of 
proof  for  this  administrative  proceeding 
is  a  preponderance-of-the-evidence 


standard.  See,  Steadman  v.  SEC,  450 
U.S.  91  (1980). 

The  administrative  law  ludge  found 
that  factors  two,  four,  ani  five  are 
relevant  in  this  proceeding.  As  to  factors 
two  and  fotir,  the  administrative  law 
judge  concluded  that  although  a 
suspicion  exists  that  Rp<!pondent  may 
have  prescribed  controlled  substances 
absent  a  legitimate  medical  purpose,  the 
DEA  did  not  meet  its  burden  of  proof. 
The  administrative  law  judge  further 
concluded  that  the  Government  did  not 
present  persuasive  evidence  to 
controvert  the  Respondent's  explanation 
of  his  prescribing  practi'es.  In  addition, 
as  to  fector  four,  the  administrative  law 
judge  found  that  the  Govemm.ent  did 
not  prove  that  Respondent  violated  any 
State,  Federal  or  local  laws  relating  to 
controlled  substances. 

Regarding  factor  five,  Lhe  Government 
argued  that  Respondent  is  a  danger  to 
the  public  health  and  safety,  as  he  has 
failed  to  acknowledge  any  illegal 
activity.  A  conclusion  regarding  this 
argument  was  not  reached  since  the 
administrative  law  judge  concluded  that 
the  Government  had  not  met  its  burden 
of  proof  regarding  any  illegal  activity. 

The  Administrator,  having  considered 
the  entire  record,  adopts  the 
administrative  law  judge's  findings  of 
fact,  conclusions  of  law,  and 
recommended  ruling  in  its  entirety 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  ves'ed  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  of  David  H.  Gillis.  M.D.,  be, 
and  it  hereby  is,  granted.  This  order  is 
effective  July  12, 1993. 

Dated:  July  2, 1993. 
Robert  C  Bonner, 

Administrator  of  Drug  Enforveznent. 

[PR  Doc.  93-16438  Filed  7-9-93;  8:45  am) 

BILUNG  COOe  4410-OMtf 


M  D..  Revocation  of 


[Docket  No  92-75] 

George  D.  Osa^c 
Registration 

On  July  23, 1992,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  George  D.  Osafo.  M  D. 
(Respondent)  of  800  Cottage  Grove 
Road,  Bloomfield,  Connecticut  060C2. 
The  Order  to  Show  Cause  alleged  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.G 
823(f)  and  824(a)(4)  The  Order  to  Show 
Cause  also  alleged  that  revocation  of 


Respondent's  DEA  certificate  of 
Registration  AOl '378412  could  be  based 
on  21  V  S.C.  824(a)(5), 

Respondent,  through  counsel, 
requesi'id  a  hearing  en  tlie  m.itters 
raised  in  the  Order  to  Show  Cause, 
Foilov,-ing  prehearing  procedures,  a 
hearing  was  held  in  Har*fc.rd, 
Connei-ticut.  on  December  1,  1992,  On 
rnaich  8,  1993.  Administrative  Law 
Judge  Paul  A.  Teiiney  issued  his 
finding?  of  fart,  conclusions  of  law  and 
recommended  ruling.  No  exceptions 
were  filed  to  Judge  Tenney's 
recommended  ruUng  and  on  Apnl  8. 
1993,  Judge  Tenney  transmitted  the 
record  in  this  proceeding  to  the 
Administrator.  Having  considered  the 
record  in  its  entLrety,  and  pursuant  to  21 
a~R  1316  67,  the  Administrator  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  findings  of  fact  and 
conclusions  of  law  set  forth  below. 

The  administrative  law  judge  first 
addressed  the  issue  of  Respondent  s 
prior  convictions  and  subsequent 
exclusion  from  participation  in  a 
program  pursuant  to  42  U.S.C.  1320a- 
7 (a I.  a  basis  for  revocation  pursuant  to 
21  U  S.C.  824(aj(5).  On  March  8.  1988, 
foliow^ing  a  plea  oi  nolo  contendere. 
Respondent  was  convicted  in  the 
Superior  Court  of  New  Haven  County  on 
four  counts  of  larceny  for  submitting 
false  medical  claims  to  Bine  Cross  & 
Blue  Shield.  The  false  claims  included 
Respondent's  miscoding  of  laboratory 
tests  as  well  as  billing  for  ser»-ices  not 
rendered.  Upon  Respondent  s 
conviction,  he  was  ordered  to  pay 
restitution  in  the  amount  of  $22,5 16.16 
and  received  a  suspended  sentence  of 
four  years. 

On  March  3,  1989,  after  entering  a 
plea  of  nolo  contendere  to  the  ch2rges, 
Respondent  was  convic-tf?d  m  the 
Superior  Court,  of  Hartford  County  of 
second  degree  l^ueny  for  defrauding  a 
public  community.  This  conviction  was 
based  rn  Respondent's  submission  of 
1.198  fai.=e  m.edical  claim.s  to  the  State 
of  Ccnnecticut's  Department  of  Income 
Maintenance.  Respondent's  false  claims 
resulted  in  his  overbiiling  the 
Department  of  Income  Maintenance  in 
the  amount  of  $10,804.75.  Follow-ing  his 
conviLiion,  Respondent  received  a 
suspended  sentence  cf  two  years,  was 
placed  on  three  years  pro'oation  and  was 
ordered  to  reimburse  m  full  the 
Department  of  Income  Maintenance. 

Respondent  s  conviction  also  resulted 
in  his  being  terminated,  commencing 
July  8,  1989,  as  a  vendor  of  good*;  and 
services  by  the  State  of  Connecticut's 
Ctip.artment  of  Income  Maintenance. 
This  exclusion  was  to  be  effective  for  a 
period  of  seven  years  and  was  in 
conformance  with  the  requirements  of 
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Section  1128(a)  of  the  Social  Security 
Act.  Effective  August  14, 1989,  the 
United  States  DepartiKent  of  Health  and 
Human  Services  excluded  Respondent 
from  participation  in  the  Medicare 
program,  also  for  a  period  cf  seven 
years.  Again  as  a  result  of  Respondent's 
convictions,  in  March  1991,  the  State  of 
Connecticut  Department  of  Hetilth 
Services  placed  Respondert  on 
probation  and  censxued  his  license  to 
practice  medicine.  Shortly  thereafter, 
the  State  of  Georgia  Compcsite  Board  of 
Medical  Examiners  issued  a  Consent 
Order  placing  Respondent's  medical 
license  on  probation.  The  Cx)nsent  Order 
prohibited  Respondent  from  resuming 
the  practice  of  medicine  in  Georgia 
without  obtaining  prior  written 
approval  from  the  State  of  (5ecrpia 
Composite  Board  of  Medici!  Ej(3mi;v'^<; 

The  administrative  law  j  idge  n-^t^T 
that  Respondent's  exclusioa  from 
Medicare  was  a  basis  for  revocation  of 
Respondent's  registration  pursuant  to  21 
U.S.C.  824(a)(5).  The  administrative  law 
judge  rejected  Respondent  s  argument  in 
his  brief  that  there  must  be  a  nexus 
between  the  ground  for  exc  lusion  frocri 
Medicare  and  some  type  of  offense 
relating  to  controlled  substances.  As  U:t' 
fiiiministrfltive  Idw  judge  noted,  the 
.•\dniinistrator  of  the  DEA  has  bnid  thn! 
rr;;9condiirt  which  does  not  involve 
controlled  substanrt^s  n:d\  constitute 
grounds  fn:  the  rev()(,h';'  i:  of  a 
rngistration  pursuant  to  21  U.S.C 
fi24{a)(5).  See  Gilbert  L.  Franklin. 
DD.S..  57  FR  3441  (1992). 

The  admm:strative  law  judge  then 
tarried  to  the  ;ssue  of  whether 
Respondent's  continued  registration  was 
inconsi.stent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C  823(f). 
With  respect  to  the  factors  to  be 
weighed  when  determining  the  public 
interest,  ttie  administrative  law  judge 
looked  to  21  U.S.C.  823(f)(1)  and  noted 
that  the  State  Hcensing  boards  of  both 
Connecticut  and  Georgia  hive  taken 
action  against  Respondent's  medical 
licensure. 

Respondent's  experience  in 
dispensing  controlled  substances,  a 
factor  which  can  be  consi dared  under 
21  U.S.C.  823(f)(2).  was  also  deemed 
significant.  The  administrative  law 
judge  concluded  that  Resp'  indent's 
experience  in  dispensing  controlled 
substances  was  questionable,  in  light  of 
his  prescribing  of  methadone  to  a 
pi.:i.^nt  for  an  unknown  medical 
condition.  This  patient  had  a  prior 
history  of  intravenous  drug  abuse. 
K«?spcrid8nt  maintained  xhtt  he 
prr  scribed  methadone  for  t  lis  patient 
because  the  patient  suffsretl  from 
thalassemia  or  sidde-celJ  disease,  and 
so  noted  on  the  prescriptio  is. 


Respondent  did  not  perform  any 
laboratory  tests  on  tl.e  patient  to 
confirm  that  she  indeed  had  sickle-cell 
disease.  The  administrative  law  judge, 
however,  found  mora  reliable  the 
findings  of  another  doctor  of  the 
patient's.  This  doctor  did  perform  a 
hemoglobin  electrophoresis,  a 
laboratory  test  whidi  indicates  the 
presence  of  sickle-cell  disease.  This  test 
confirmed  that  the  patient  did  not  suffer 
from  sickle-cell  disease.  The 
administrative  law  jndge  noted  that  this 
conclusion  was  corroborated  by  another 
expert  in  the  field  of  hematology  and 
oncology  who  reviewed  the  patient's 
medical  records  and  stated  in  a 
notarized  letter  that  the  patient  did  not 
have  sickle-cell  disease. 

Finally,  the  administrative  law  judge 
addressed  Respondent's  compUance 
with  Federal  regulations,  another  factor 
which  can  be  considered  when 
determining  the  pubUc  interest  as 
provided  in  21  U.S.C  823(f)(4).  After 
being  advised  by  DEAs  Long  Island 
office  that  Respondent  had  ordered  a 
"huge"  amount  of  controlled 
substances,  including  Tussionex,  a 
Schedule  in  controlled  substance,  and 
Xanax,  a  Schedule  VV  controlled 
substance.  DEA  Investigators  executed 
an  administrative  inspection  warrant  at 
Respondent's  office  on  December  6, 
I'^'.n  The  DE.A.  Investigators  asked 
Respondent  fur  his  initial  and  biennial 
inven' cries  and  his  purchase  invoices, 
!, i;:.e  :  f  w.'.;  .:;  he  wfis  able  to  produce. 
Wh'=n  asked  about  his  dispensing 
rect.rds.  Respond'^nt  -tated  that  Aey 
were  intermingled  lu  his  patient 
records.  Failure  to  maintain  these 
records  is  a  violation  of  Federal  law  and 
regulations. 

After  conducting  en  audit,  the  DEA 
Investigators  found  that  Respondent  was 
unable  to  account  for  100%  of  the 
Tussionex  purchased  and  ahnost  97%  of 
the  Xanax  purchased.  Respondent 
contended  that  he  did  not  maintain 
proper  records  because  he  was  not 
advised  of  the  regulations  and  later 
testified  that  an  injury  prevented  him 
from  complying  witli  the  recordkeeping 
reouirements  of  the  Controlled 
Substances  Act.  The  administrative  law 
judge  found  that  both  these 
explanations  lacked  merit.  The 
administrative  law  judge  determined 
that  Respondent  failed  to  comply  with 
numerous  recordkeeping  requirements 
and  noted  that  it  is  a  registrant's 
responsibility  to  be  fAiniliar  with  the 
Federal  regulations  epplicable  to 
controlled  substances. 

Finally,  pursuant  to  21  U.S.C. 
823(f)(5),  "other  conduct  which  may 
threaten  the  pubhc  health  and  safety" 
may  be  considered  vhen  determining 


the  public  interest  The  Go\'emment 
alleged  that  Respondent  had  attempted 
to  assault  the  DEA  Investigators.  The 
administrative  law  judge  determined 
that  the  evidence  of  such  conduct  was 
weak.  However,  the  administrative  law 
judge  did  conclude  that  Respondent's 
submission  of  fraudulent  medical 
claims  and  subsequent  convictions  of 
larceny  indicated  that  Respondent 
placed  monetary  gain  above  the  welfare 
of  his  patients,  and  in  so  doing, 
endangered  the  public  health  and  safety. 

The  administrative  law  judge 
concluded  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  a  conclusion  further 
bolstered  by  Respondent's  exclusion 
from  State  and  Federal  programs  under 
21  use  824(a)(5).  The  administrative 
law  judge  therefore  recommended  that 
Respondent's  DEA  Certificate  of 
Registration  A01678412  be  revoked  and 
that  any  pending  applications  be 
denied. 

The  Administrator  adopts  the  findings 
of  fact,  conclusions  of  law  and 
recommended  ruling  of  the 
administrative  law  judge  in  their 
entirety.  Accordingly,  3ie  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificate  of 
Registration  A01678412,  issued  to 
George  D.  Osafo,  M.D.,  be,  and  it  hereby 
is,  revoked  and  that  any  pending 
apphcations  be,  and  they  hereby  are, 
denied.  This  order  is  effective  July  12. 
1993. 

Dated:  July  2, 1993. 
Robcrrt  C  Bonner, 

Administrator  of  Drug  Enforcement. 

|FR  Doc.  93-16440  Filed  7-^93;  8:45  air) 

BILUNO  COOE  4410-0»-H 


Steven  I.  Topel,  M.D.:  Revocation  of 
Registration 

On  April  5,  1993.  the  Director.  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Steven  I.  Toptsl,  .M.D  , 
of  Natural  Bridge  Road,  Slade,  Kentucky 
40378,  seeking  to  revoke  his  DE.\ 
Certificate  of  Registration,  AT8477615. 
ar.d  deny  any  pending  applications  for 
renewal  of  such  registration.  The  Order 
to  Show  Cause  alleged  that  on  or  about 
June  20, 1991,  the  Commonweal  ih  of 
Kentucky.  State  Board  cf  Medical 
Licensure  ordered  the  revocation  of  Dr. 
Topel's  state  license  to  practice 
medicine,  end  therefore,  he  is  not 
authorized  to  handle  controlled 
su'astances  in  the  Sute  of  Kentucky.  21 
U.S.C.  824(a)(3). 
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The  Order  to  Show  Cause  was  served 
on  Dr  Topel  on  April  9.  1993.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  and 
the  Drug  Enforcement  Administration 
has  received  no  response  thereto. 
Pursuant  to  21  CFR  13   1  T4i.a)  and 
1301.54(d),  E)r  T  r^    :-  :--medtohave 
waived  his  opporu::.-\  :  r  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigaUve  file.  21  CFR  1301.57. 

The  Administrator  finds  that,  on  May 
28.  1991,  the  Commonwealth  of 
Kentucky.  State  Board  of  Medical 
Licensure  (Board),  ordered  the 
temporary  suspension  of  Dr.  Topel's 
license  to  practice  medicine.  The  Board 
found  that  Dr  Topel  engaged  in 
inappropriate  sexual  contact  with 
patients  and  inappropriately  prescribed 
controlled  substances  to  patients.  The 
Board  therefore  found  that  it  had 
probable  cause  to  believe  that  Dr.  Topel 
was  suffering  from  a  physical  and/or 
mental  condition  that  impeded  his 
ability  to  practice  medicine.  As  a  result. 
Dr.  Topel  was  ordered  by  the  Board  to 
submit  to  a  neuropsychological 
examination  by  June  18, 1991,  and  a 
psychiatric  examination  by  June  25, 
1991,  with  the  examinations  to  be 
conducted  by  specialists  appointed  by 
the  Board. 

On  June  12. 1991.  Dr.  Topel  informed 
the  Board  by  letter  that  he  would  not 
appear  for  the  scheduled 
neuropsychological  and  psychiatric 
examinations.  In  light  of  Dr.  Topel's 
failure  to  comply  with  the  Board's 
order,  the  Board  revoked  Dr.  Topel's 
license  to  practice  medicine,  effective 
June  20. 1991. 

The  Administrator  finds  that  as  of 
June  20. 1991.  Dr.  Topel's  license  to 
practice  medicine  in  the 
Commonwealth  of  Kentucky  has  been 
revoked,  and  he  is  without  authority  to 
handle  controlled  substances.  The  Drug 
Enforcement  Administration  cannot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21).  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  James  H.  Sickens,  M.D.,  57 
FR  59847  (1992):  Elliott  Monroe.  M.D.. 
57  FR  23246  (1992);  Bobby  Watts.  M.D., 
53  FR  11919  (1988). 

Based  on  the  foregoing,  it  is  clear  that 
Dr.  Topel's  DE.\  Certificate  of 
Registration  must  be  revoked. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  use.  823  and  824  and  28  CFR 
0.10C{b).  hereby  orders  that  DEA 


Certificate  of  Registration,  AT8477615, 
previously  issued  to  Steven  I.  Topel, 
M.D..  be.  and  it  hereby  is,  revoked  and 
that  any  pending  applications  for 
renewal  of  such  registration  be.  and  they 
hereby  are,  denied. 
This  order  is  effective  July  12. 1993 

Dated.  July  2. 1993. 
Robert  C  Bonner. 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  93-16442  Filed  7-9-93;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 

Adminlstratlori 

[Prohlbitea  TansactJon  Exemption  93-41 , 
Examption  App'icat^cn  No,  D-9258,  et  al] 

Grant  of  Individual  Exemptions: 
Kimball  Internationa!,  inc.  Retirement 

P"9n.  et  al. 

AGE.NCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 


19~8!  transferred  the  authority  of  the 
Secretan,-  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and 'or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847,  Augu.st  10,  1990)  arid  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Kimball  International,  Inc.,  Retirement 
Plan  (the  Plan)  Located  in  Jasper,  IN 

[Prohibited  Transaction  Exemption  93—41, 
Exemption  Application  No.  D-9258] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 
the  Plan  of  five  parcels  of  real  property 
(the  Properties)  to  Kimball  International. 
Inc..  a  party  in  interest  with  respect  to 
the  Plan,  and  the  subsequent 
conveyance  of  one  of  the  parcels  to 
Springs  Valley  Bank  and  Trust 
Company  of  Jasper.  Indiana  provided 
that  the  following  conditions  are 
satisfied: 

(A)  All  terms  and  conditions  of  the 
transaction  are  at  least  as  favorable  to 
the  Plan  as  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Plan  receives  a  purchase  price 
for  the  Properties  which  is  no  less  than 
the  sum  of  the  fair  market  values  of  each 
of  the  Properties  as  of  the  date  of  the 
sale,  plus  a  premium  of  no  less  than  five 
percent  of  such  sum; 

(C)  The  Plan's  interests  for  all 
purposes  in  the  transaction  are 
represented  by  Arthur  L.  Dillard,  Esq., 
an  independent  fiduciary  acting  on 
behalf  of  the  Plan  with  respect  to  the 
Properties;  and 

(D)  The  Plan  does  not  incur  any  cost; 
or  expenses  related  to  the  transaction, 
ether  than  any  taxes  imposed  by  law  on 
a  seller. 

For  a  more  cor.iplete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exe:nption.  refer  to  the  notice  of 
proposed  exemption  published  on  May 
12,  1993  at  58  FR  28046. 


FOR  FURTHER  lf<'^CRMA~'.C';  ':0^iTACT 
Ronald  Wiliett  of  u.b  Ltepanineiil, 
telephcna  (202)  219-«881.  (This  is  not 
a  toil-free  number.) 

Local  No.  60  Health  and  Welfare  Fund 
(the  Plan)  Located  in  Leominster,  MA 

[Prohibited  Transaction  Exemption  93-42; 
Exemption  Application  No.  I^SOISJ 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  cash  sale  of  a  parcel  of  real 
property  (the  Property)  by  the  Plan  to 
the  New  England  Joint  Board  of  the 
Retail,  Wholesale  and  Department  Store 
Union,  AFL-QO  (the  Joint  Board),  for 
the  greater  of  (1)  $212,000  in  cash  or  (2) 
the  fair  market  value  of  the  Property  as 
of  the  date  of  the  sale,  provided  the 
following  ccndilicns  are  satisfied;  (a) 
T^e  purchase  price  is  not  less  than  the 
fair  market  value  of  the  Property  on  the 
date  of  the  sale;  and  (b)  the  fair  market 
value  of  the  Fhroperty  is  determined  by 
a  qualified,  independent  appraiser  as  of 
the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
9,  1993  at  58  FR  18423. 
NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  it  was  unable 
to  comply  wdth  the  notice  to  interested 
persons  requirement  within  the  time 
frame  stated  in  its  application.  However, 
the  apphcant  has  represented  that  it 
notified  all  interested  persons,  in  the 
manner  agreed  upon  between  the 
applicant  and  the  Department,  by  May 
13,  1993.  hiterested  persons  were 
informed  that  they  had  imtil  June  14, 
1993,  to  comment  or  request  a  hearing 
with  respect  to  the  proposed  exemption. 


RECUtSTS. 


i-'epoTiiiicut  received  six 
comments  with  request  to  the  proposed 
exemption.  One  of  the  comments 
favored  granting  the  exemption  as  it  was 
propostd.  Three  of  the  comments  did 
not  focus  on  the  merits  of  the 
transaction,  but  rather  expressed 
concern  thet  the  proposed  transaction 
would  have  a  negative  impact  on  the 
participants'  retirement  benefits. 
However,  the  transaction  involves  only 
the  Plan,  which  is  a  health  and  welfare 
plan,  and  not  any  pension  plan 
sponsored  by  the  Joint  Board  or  its  local 
affiliate.  Local  No.  60.  Accordingly,  the 
exemr'    -  will  not  affect  the  pension 
nvh'-;    *'  anyone  entitled  to  pension 
b-rerks  under  such  oiher  pension  plan. 
One  cniT-mentator  expressed  concern 
that  the  proceeds  of  the  prcpo^ed  sale 
of  the  Propertv  wou.d  gri  T)  officiaJs  of 


Local  No.  60.  The  commentator  also 
inquired  as  to  what  the  Plan  bad  done 
with  the  proceeds  from  earlier  rentals  of 
the  Property,  as  well  as  from  the  sale  of 
another  parcel  of  property  (Spec  Pond) 
previously  owned  by  the  Plan.  The 
applicant  responded  to  this  comment  by 
stating  thet  a  decision  has  been  made  to 
terminate  the  Plan  and  to  pay  out  the 
remaining  assets  (after  payment  of 
administration  and  liquidation 
expenses,  etc.)  in  equal  shares  to  all 
participants  and  beneficiaries  of  the 
Plan  who  are  hving  as  of  the  date  of 
Plan  termination  and  asset  distribution, 
and  who  are  either:  (1)  Retirees  of  the 
Foster  Grant  Company  (FG)  from  the 
Local  No.  60 — represented  bargaining 
unit  (including  American  Hoechst 
Corporation  retirees  who  worked  for  FG 
in  the  Local  No.  60  bargaining  unit):  or 
(2)  "vested,  terminated''  (Local  No.  60) 
bargaining  unit  employees  of  FG.'  The 
Plan,  thus,  has  decided  how  to  dispose 
of  its  remaining  assets.  The  applicant 
represents  that  Local  Na  60  will  not 
receive  any  money  from  the  sale  of  the 
Property,  nor  does  Local  No.  60  have 
any  say  in  how  the  money  will  be 
distributed.  The  applicant  further 
responded  to  the  ccmment  by  stating 
that  proceeds  from  past  rentals  of  office 
space  in  the  Property  have  been  used  by 
the  Plan  to  pay  for  the  various  costs  of 
oviming  and  operating  the  Property, 
including  mortgage,  taxes,  insurance, 
maintenance  and  utilities.  Proceeds 
from  the  sale  of  Spec  Pond  will  be 
distributed  to  the  Plan's  participants  in 
the  same  manner  as  described  above 
with  respect  to  the  sale  of  the  subject 
Property.  The  applicant  concluded  by 
responding  that  all  decisions  by  the 
trustees  of  the  Plan  have  been  made  in 
accordance  with  procedures  set  forth  in 
the  Plan's  governing  docimients.  AH 
decisions  regarding  the  termination  of 
the  Plan  and  the  distribution  of  its 
assets  have  been  recorded  in  official 
minutes  which  are  available  for 
inspection  by  any  of  the  Plan's 
participants  and  beneficiaries. 

The  final  comment  was  submitted  by 
the  applicant  to  con^ct  a  statement  that 
appeared  in  the  Summary  of  Facts  and 
Representations  in  the  proposed 
exemption.  That  statement' had 
indicated  that  no  commissions  would  be 
paid  with  respect  to  the  proposed  sale. 
The  apphcant  stated  in  its  comment 
letter  that  the  Plan  had  entered  into  an 
"Exclusive  Right  to  Sell "  agreement  (the 
Agreement)  vrith  Century  21  Denauit 
Realty  (Century  21),  an  independent  real 
estate  broker  on  Jime  4, 1991.  The 
Agreement  was  extended  from 
December  2, 1991  until  July  1, 1992,  and 
again  from  July  1, 1992  through 


September  1, 1993. •  The  applicant  thus 
represents  that  the  Plan  is  imder  a 
binding  legal  obligation  to  pay  a 
commission  of  $16,960  to  Century  21  in 
connection  with  the  sale  of  the  Property. 
The  Department  notes  this  correction  to 
the  proposed  exemption. 

The  Department  received  one  request 
for  a  hearing  with  respect  to  the 
proposed  exemption.  However,  after 
careful  consideration  of  the  entire 
record,  including  the  comments 
submitted  and  the  applicant's  response 
to  the  comments,  the  Department  does 
not  believe  that  any  issues  ha\'e  been 
raised  which  would  require  the 
convening  of  a  hearing. 

Accordingly,  the  Department  has 
determined  to  grant  tlie  exemption  as 
amended  to  permit  the  payment  of  the 
commission  by  the  Plan  to  Century  21 
as  discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  tlie  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and ' 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 


'  The  DepartmsDt  notes  that  the  deci5ions  to  enter 
into  the  Agreement  and  the  axtensicns  thereof  are 
governed  by  the  fiduciary  responsibility 
requtfements  of  Part  4,  Subtitle  B.  Title  I  of  the  Act 
Id  this  regard,  the  Department  herein  is  not 
providing  relief  for  any  violation*  of  Part  4  of  the 
Act  which  may  have  arisen  as  a  result  of  the  Plan'i 
entering  into  or  extending  the  Agreement. 
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transai'tion  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  Eaterial  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  »enns  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC,  this  6th  day  of 
July,  1='^  3 
Ivan  Strasfeid, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
US  Department  of  Labor 
[TK  Doc.  93-16463  Filed  7-9-93;  8:45  am] 

BILL'NO  COO€  «S1»-29-P 


UMI 


[App'.catioo  No.  D-9871   et  al.] 

Proposed  Exemptions;  Southwest-Te* 
Leasing  Co.,  Inc.  Profit  Sharing  Plan,  et 
al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
:.)•;>-$  of  pendency  before  the 
D^z^anment  of  Labor  (the  Department)  of 
: .-'  -'Qspd  exemptions  from  certain  of  the 
i  '  ::bi"ed  transaction  restrictions  of  the 
E.Tiplovee  Rf'tirement  Income  Seairity 
Act'ct  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  heari  ng  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state;  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exempticn 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption,  A  request  for  a  hearing  must 
also  ?'ate  'Jie  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations. 
Room  N-5649.  US,  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 


received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue  mv..  Washington.  EX:  20210. 

Notice  to  Interested  Persons 

"Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate) 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836.  32847.  August  10.  1990). 
Effective  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  apphcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
writh  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Southwest-Tex  Leasing  Co..  Inc  Profit 
Sharing  Plan  (the  Plan)  Located  m  San 
Antonio,  TX 
(Application  No,  D-B871J 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  certain  undeveloped  real 
property  (the  Property)  to  Walker 
Resources,  Inc.  (WRI),  a  party  in  interest 


with  respect  to  the  Plan  for  the  greater 
of  595,800  or  the  fair  market  value  of  the 
Property  at  the  time  th"  sale  transaction 
is  corsummated. 

This  proposed  exemption  is 
conditioned  on  the  following 
requirements;  (1;  the  sale  is  a  one-time 
transaction  for  cash;  (2)  the  Plan  does 
not  pay  any  real  estate  fees  or 
commissions  in  connection  therewith; 
(3)  the  sales  pnce  reflects  the  greater  of 
$95,800  or  the  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
sale;  and  (4)  an  independent  fiduciary 
monitors  the  proposed  sale  transaction 
on  behalf  of  the  Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  439  participants  as  of  September 
30, 1992.  As  of  December  31, 1992.  the 
Plan  had  total  assets  of  $928,990.  The 
trustee  of  the  Plan  (the  Trustee)  and  the 
decisionmaker  with  respect  to  Plan 
assets  is  NCM3  Texas  of  San  Antonio, 
Texas. 

2.  Southwest-Tex  Leasing  Co.,  Inc, 
(SWT),  the  Plan  sponsor,  is  a  wholly 
ov\T.ed  subsidiary  of  WRI,  SWT  is 
engaged  in  the  rental  car  business  and 
conducts  busmesis  under  the  registered 
trade  name  ■Advantage  Rent-A-Car" 
(Advantage).  Advantage  operates 
approKimately  60  car  rental  locations  in 
six  states  (Texas,  New  Mexico, 
Colorado,  Arizona,  Utah  and  Nevada). 
SWT,  which  was  established 
approximately  30  years  ago  by  Kenneth 
and  Helen  Walker,  is  based  in  San 
Antonio.  Texas.  The  current  officers  and 
directors  of  SWT  ir.clude  members  of 
the  Walker  Family. 

:^  WRI,  the  parent  of  SWT,  is  a  Texas 
corporation  engaged  in  the  business  of 
owning  and  leasing  real  property.  WRI 
is  located  in  San  Antonio,  Texas.  The 
corporation  is  wholly  owned  by 
members  of  the  Walker  Family,  some  of 
whom  also  sen.-e  as  officers  and 
directors  ol'this  entity. 

4.  On  August  27,  1980,  SWT 
purchased  a  parcel  of  unimproved  real 
property  located  on  the  south  side  of 
Halm  Boulevard  and  the  rorthea.st  side 
of  U.S.  Highway  261  North.  Gty  of  San 
.\ntonio,  Bexar  County,  Texas,  The 
Property  consists  of  19,105  square  feet 
of  mostly  vacant  land. 

5.  SWT  purchased  the  Property  for 
$66,851  from  unrelated  parties.  The 
sellers  v.ere  Warren  Marshall, 
individually  and  as  independent 
executor  of  the  Estate  of  Carrie  Lou 
Bailey.  Title  to  the  Property  was  taken 
on  behalf  of  SWT  la  the  name  of  James 
P,  Walker,  as  corporate  trustee.  Shortly 
thereafter  during  the  Plan  year  1981. 
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S\VT  donated  the  Property  to  the  Plan 
as  a  voluntary,  in-kind  contribution. 

6.  On  November  11. 1986,  the  Plan 
entered  into  a  billboard  lease  with 
respect  to  a  portion  of  the  Property  with 
the  Patrick  Media  Group,  Inc.  (PMGI), 
an  unrelated  party,  for  a  primary  term 
of  five  years  at  an  annual  rental'of 
$9,600  which  was  to  be  paid  in 
quarterly  installments  of  $2,400.  The 
total  rental  received  by  the  Plan  under 
the  initial  term  of  the  lease  was  $48,000. 
At  present,  the  billboard  lease  continues 
on  a  month-to-month  basis.  Although 
PMGI  still  pays  the  Plan  rent  based 
upon  the  original,  annual  rate  of  $9,600, 
the  applicant  represents  that  it  is 
doubtful  the  Plan  can  expect  to  receive 
this  rental  rate.  Because  of  deteriorating 
economic  conditions,  it  is  hkely  that  the 
Plan  will  be  forced  to  receive  a  lesser 
rental  rate.  As  of  May  1993,  the  Plan 
had  received  total  rental  income  with 
respect  to  the  billboard  lease  of  $60,000. 

7.  Since  the  Plan  has  owned  the 
Property,  WRI  has  acquired  several 
parcels  of  contiguous  real  estate  from 
unrelated  parties.  In  this  regard,  WRI 
ovms  the  vacant  lots  immediately  east  of 
the  Property.  In  addition,  WBJ  owns  a 
small  triangular  parcel  of  land  which  is 
immediately  south  and  adjacent  to  the 
Property.  Further,  WRI  owns  two  of  four 
lots  that  are  immediately  north  of  the 
Property  on  which  SWT  operates 
Advantage  and  a  parking  let  with 
shuttle  service  to  the  San  Antonio 
Airport. 

8.  The  Plan  has  incurred  certain 
holding  costs  in  connection  with  its 
ownership  of  the  Property.  These  costs 
have  been  in  the  nature  of  real  estate 
taxes  and  fees  paid  to  independent 
appraisers.  Other  costs,  such  as 
insurance  premiums,  have  been  paid  by 
SWT.  Although  records  are  not  available 
showing  real  estate  taxes  that  have  been 
paid  by  the  Plan  between  1980  and 
1983,  the  applicants  state  that  for  the 
years  1984  through  1990,  the  Plan  paid 
total  real  estate  taxes  of  $5,202.  The 
applicants  are  uncertain  about  whether 
the  Flan  or  SUT  paid  real  estate  taxes 

of  $1,457  for  1991,  The  1992  real  estate 
taxes  paid  by  the  Plan  were  $1,567 
thereby  bringing  the  total  real  estate 
taxes  paid  by  the  Plan  to  $6,769.  The 
1993  real  estate  taxes  assessed  for  the 
Plan  are  $1,618. 

As  for  appraisal  fees,  the  applicants 
again  explain  that  records  are  not 
available  showing  the  fees  that  might 
have  been  paid  by  the  Plan  before  1991. 
The  applicants  have,  however, 
r<>p.'p.-,er.ted  that  the  Plan  paid  $1,800  in 
1991  f(jr  an  independent  appraisal  of  the 
Property 

Tnus,  based  upon  the  foregoing 
analysis,  the  Plan  had  expended  $8,569 


as  of  May  1993  in  connection  with  its 
ownership  of  t>ie  Property.  Also  as  of 
May  1993,  the  Plan  had  received  net 
income  of  $51,431  ($60,000-$8,569) 
with  respect  to  rentals  under  its 
billboard  lease  with  PMGI.- 

9.  According  to  the  applicants,  the 
Plan  has  several  options  with  respect  to 
its  continued  holding  or  divestment  of 
the  Property.  The  applicants  state  that 
the  Plan  could  continue  to  hold  the 
Property  in  the  anticipation  of  its  future 
appreciation.  However,  the  applicants 
believe  that  prospects  for  investment 
appreciation  are  bleak.  The  applicants 
also  represent  that  the  Plan  could 
develop  the  Property.  However,  they  do 
not  believe  this  is  an  acceptable 
alternative  because  of  the  Property's 
small  size  and  irregular  shape.  Further, 
the  applicants  do  not  believe  real  estate 
development  is  an  activity  in  which  the 
Plan  should  be  engaged.  Additionally, 
the  applicants  note  that  the  Plan  could 
hold  the  Property  for  condemnation  by 
the  Texas  Department  of  Highwajs  and 
Public  Transportation  (the  Highway 
Department)  which  has  expressed  an 
interest  in  acquiring  property  in  the 
vicinity  of  the  Property.  However,  the 
applicants  believe  that  due  to  current 
budgetary  problems,  there  is  no 
certainty  that  the  Highway  Department 
will  acquire  the  Property  and  if 
acquired,  the  Property  would  be  valued 
at  far  less  than  its  appraised  value. 
Finally,  the  appHcants  suggest  that  the 
Plan  might  be  able  to  sell  the  Property 
to  an  unrelated  party  but  they  do  not 
believe  this  is  a  viable  alternative 
because  WRI  owns  most  of  the 
contiguous  property.  Therefore,  the 
applicants  believe  the  only  purchaser 
for  the  Property  is  WRI  which  could 
combine  the  Property  with  its  other 
holdings  and  thereby  expand  its 
operations. 

10.  Between  February  and  August 
1992,  the  Property  was  hsted  for  sale 
with  an  unrelated  party,  Trinity  Asset 
Managemept,  Inc.  (Trinity)  of  San 
Antonio,  Texas.  As  set  forth  in  the 
Exclusive  Sales  Agreement,  the  listing 
price  for  the  Property  was  $95,800.  By 
letter  dated  August  19,  1992,  Trinity's 
Senior  Vice  President,  Mr.  Edward 
Cross,  n  stated  that  he  had  installed  a 
large  sign  on  the  Property  and 
advertised  the  Property  for  sale  in  the 
San  Antonio  Light.'  Mr.  Cross  also 
represented  that  although  he  had 
received  a  number  of  calls  in  response 
to  these  ads,  none  of  the  callers  was 
interested  in  purchasing  commercial 
property. 


11.  An  aamiaisu-auve  exemj^'.ior.  is 
requested  to  allow  the  Plan  to  sell  the 
Property  to  WRI  for  the  total  cash 
consideration  of  $95,800.  The  Plan  will 
not  be  required  to  pay  any  real  estate 
fees  or  commissions  in  connection  with 
such  sale. 

12.  The  Property  has  been  appraised 
by  Messrs.  Charles  H.  Noble,  Jr.,  MAI. 
CRE,  SREA  and  Michael  D.  Hennessey, 
RM,  independent  appraisers  associated 
with  Noble  and  Associates,  Inc.  Real 
Estate  Appraisers  and  Consultants  of 
San  Antonio,  Texas.  In  an  appraisal 
report  dated  January  24,  1991,  Messrs. 
Noble  and  Hennessey  determined  that 
the  subject  land  including  the  billboard 
site  had  a  total  fair  market  value  of 
$95,800  as  of  January  18,  1991.  Of  this 
amount,  the  appraisers  attributed  a  fair 
market  value  of  $48,000  to  the  billboard 
site  and  a  fair  market  value  of  $47,800 
to  the  remaining  land.  In  an  updated 
appraisal  report  of  April  15, 1992.  the 
same  appraisers  determined  that  the 
entire  Property  had  an  aggregate  fair 
market  value  of  $91,000  as  of  April  14, 
1992.^  The  appraisers  again  placed  the 
fair  market  value  of  the  billboard  site  at 
$48,000.  For  the  remaining  land 
comprising  the  Property,  the  appraisers 
estimated  its  value  at  $43,000. 

In  a  December  23.  1992  addendum  to 
the  second  appraisal  report,  the 
appraisers  state  that  the  Property  is  of 
no  unique  or  special  value  to  WRI  by 
reason  of  its  proximity  to  other  real 
property  also  owned  by  WRI.  The 
appraisers  point  out  that  the  Property  (a) 
has  no  access  to  U.S.  Highway  281,  fb) 
is  on  a  dead  end  street,  (c)  is  irregular 
in  shape,  (d)  is  separated  by  a  street 
from  properties  fronting  on  Interstate 
Loop  410,  (e)  has  a  billboard  with 
dechning  rental  income,  and  (f)  lacks 
main  street  frontage.  These  factors, 
coupled  with  the  trend  of  mergers  in  the 
rental  car  business,  lead  the  appraisers 
to  conclude  that  Property  has  no 
intrinsic  value. 

13.  Mr.  John  C.  Long,  IV  will  sen.e  as 
the  independent  fiduciary  for  the  Plan 
vkriLh  respect  to  the  subject  sale 
transaction.  In  such  capacity,  he  will 
monitor  the  proposed  transaction  on 
behalf  of  the  Plan.  Mr.  Long  is  an 
attorney  who  is  engaged  in  the  practice 
of  general  civil  law  in  San  Antonio, 
Texas.  He  has  9  years  of  legal 
experience.  Mr.  Long  represents  that  he 
is  completely  unrelated  to  the  parties 
involved  in  the  proposed  transaction. 
As  for  experience  under  the  Act,  Mr 
Long  states  that  he  has  advised  clients 


'  The  applacanls  note  that  the  for  sale  sign  stayed 
up  until  mid-January  ]993. 


'  According  to  the  applicants,  the  Property 
declined  in  value  between  1991  and  1992  because 
real  estate  in  the  vicinity  of  the  Property  declined 
as  well  during  the  same  period. 
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of  tht?ir  nghU  and  obligations.  Mr.  Long 
further  represents  that  he  has  consulted 
with  counsel  familiw  with  the  Act 
regarding  the  duties,  responsibilities 
and  habilities  imposed  by  the  Act  on 
Plan  fiduciaries  and  that  he  states  that 
he  understands,  acknowledges  and 
agrees  to  abide  by  such  duties, 
responsibilities  and  Uabilities. 

Mr.  Long  believes  the  proposed 
transaction  is  in  the  best  interest  of  the 
Plan  and  its  participants  and 
beneficiaries.  Ke  states  that  the  Property 
is  virtually  incapable  of  meaningful 
partition.  Unlike  shares  of  stock  or 
money  held  In  a  certificate  of  deposit, 
he  explains  that  the  Property  is  almost 
impossible  to  divide  and  then  distribute 
to  Plan  participants.  Mr.  Long  also 
represents  that  Lhe  Property  has  very 
little  potential  to  increase  in  value.  He 
explains  that  the  Property  can  receive 
income  only  from  the  lease  of  space  for 
commercial  sign  usage.  Furthermore, 
Mr.  Long  notes  that  the  proposed  sales 
price  is  greatly  in  excess  of  any  offers 
that  have  been  made  to  Trinity  and  that 
the  terms  of  the  transaction  are 
competitive  with  other  arm's  length 
transactions  in  the  San  Antonio  area. 

In  addition  to  his  evaluation  of  the 
proposed  sales  transaction,  Mr.  Long 
states  that  he  has  examined  the  Plan's 
overall  investment  portfolio,  considered 
the  Plan's  hquidity  requirements  and 
diversification  needs  and  considered 
how  the  transaction  will  comply  with 
the  PUn's  investment  objectives  and 
policies. 

14.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
will  satisf>'  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  The  sale  will  be  a  one- 
time transaction  for  cash;  (b)  the  Plan 
will  not  be  required  to  pay  any  real 
estate  fees  or  commissions  in 
connection  the.T?with;  (c)  the  sales  price 
for  the  Property  will  represent  the 
greater  of  $95,800  or  the  fair  market 
value  of  the  Propert.y  as  determined  by 
a  qualified,  independent  appraiser  on 
the  date  of  the  sale;  and  (d)  the  Plan  will 
be  able  to  divest  itself  of  real  estate  that 
is  not  appreciating  in  value,  end  the 
payment  of  real  estate  taxes  and 
periodic  appraisal  fees. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  intere.^ted  persons 
within  7  days  of  the  publication,  in  the 
Federal  Register,  of  the  notice  of 
proposed  exemption.  The  notice  will 
inciuda  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  it  v."i:i  be  provided  to  all 
Plan  participants  by  personal  delivery 
or  bv  first  class  mail.  The  notice  will 


iniurni  interested  persons  of  their  right 
to  comment  on  and/or  to  request  a 
public  hearing  with  respect  to  the 
proposed  exemption.  Written  comments 
and  requests  for  a  public  hearing  are 
due  within  37  days  of  the  publication  of 
the  notice  of  proposed  exemption  in  the 
Federal  Register. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department. 
telephcKie  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Prudential  Mutual  Fund  Mdna^prtu  n! 
Inc.  (PMF)  Located  in  Nevs   i Vrk  NY 

[Application  No.  EV-9217I 

Proposed  Exemption 

Section  I.  Covered  Transactions 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  the 
purchase  or  redemption  of  shares  by  an 
employee  benefit  plan,  an  individual 
retirement  account  (the  IRA)  or  a 
retirement  plan  for  a  self-employed 
individual  (the  Keogh  Plan;  collectively, 
the  Plans)  in  the  Target  Portfofio  Trust 
(the  Trust)  established  in  connection 
with  such  Plans'  participation  in  the 
Target  Personal  Investment^ Advisory 
Service  (the  Target  Prograni).  In 
addition,  the  restrictions  of  section 
406(b)  of  the  Act  and  iha  sanctions 
resulting  from  the  application  of  se^rtion 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  and  (F)  of  the  Code,  shall 
not  apply  to  the  provision,  by 
Prudential  Securities  Incorporated 
(Prudential  Securities),  of  investment 
advisory  services  to  an  independent 
fiduciary  of  a  participating  Plan  (the 
Independent  Plan  Fiduciary)  which  may 
result  in  such  fiduciary  s  selection  of 
portfolios  of  the  Trust  idie  Portfolios)  in 
the  Target  Program  for  the  investment  of 
Plan  assets. 

This  exemption  is  subject  to  the 
following  conditions  that  are  set  forth 
below  in  Section  n. 

Section  II.  General  Conditions 

(1)  The  participation  of  Flans  in  the 
Target  Program  is  approved  by  an 
Independent  Plan  Fiduciary.  For 
purposes  of  this  requirement,  an 
employee,  officer  or  director  of 
Prudential  Securities  and/or  its  affiliates 


covered  by  an  IRA  not  subject  to  Title 
I  of  the  Act  will  be  considered  an 
Independent  Plan  Fiduciary  with 
respect  to  such  IRA. 

(2)  The  total  fees  paid  to  Prudential 
Securities  and  its  affiliates  constitute  no 
more  than  reasonable  compensation. 

(3)  No  Plan  pays  a  fee  or  commission 
by  reason  of  the  acquisition  or 
redernption  of  shares  in  the  Trust. 

(4)  fhe  terms  of  each  purchase  or 
redemption  of  Trust  shares  remain  at 
lea.st  as  favorable  to  an  investing  Plan  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(5)  Prudential  Securities  provides 
wTitten  documentation  to  an 
Independent  Plan  Fiduciary  of  its 
recommendations  or  evaluations  based 
upon  objective  criteria. 

(6)  Any  recommendation  or 
evaluation  made  by  Prudential 
Securities  to  an  Independent  Plan 
Fiduciary  are  implemented  only  at  the 
express  direction  of  such  independent 
fiduciary. 

(7)  Prudential  Securities  provides 
investment  advice  in  writing  to  an 
Indapendent  Plan  Fiduciary  with 
respect  to  all  available  Portfolios. 

(8)  Any  sub-advtser  (the  Sub- Adviser) 
that  acts  for  the  Trust  to  exercise 
investment  discretion  over  a  Portfolio  is 
independent  of  Prudential  Securities 
and  its  affiliates. 

(9)  The  quarterly  investment  ad\'isory 
fee  that  is  paid  by  a  Plan  to  Prudential 
Securities  for  investment  advisory 
ser\'ices  rendered  to  such  Plan  is  offset 
by  such  amount  as  is  necessary  to  assure 
that  PMF  retains  no  more  than  20  basis 
points  from,  any  Portfolio  (with  the 
exception  of  the  U.S.  Government 
Money  Market  Portfolio  for  which  PMF 
retains  an  investment  management  fee 
of  12.5  basis  points)  containing 
investments  attributable  to  the  Plan 
investor. 

(10)  With  respect  to  its  participation 
in  the  Target  Program  prior  to 
purchasing  Trust  shares. 

(a)  Each  Plan  receives  the  following 
wTitten  or  oral  disclosures  or 
questionnaires  from  Prudential 
Securities  or  the  Trust: 

(1)  A  copy  of  the  prospectus  (the 
Prospectus)  for  the  Trust  discussing  the 
investment  objectives  of  the  Portfolios 
comprising  the  Trust,  the  policies 
employed  to  achieve  these  objectives, 
the  corporate  affiliation  existing 
between  Prudential  Securities,  PMF  and 
its  subsidiaries,  the  compensation  paid 
to  such  entities  and  additional 
information  explaining  the  risks 
attendant  to  investing  in  the  Tmst. 

(2)  Upon  written  or  oral  request  to 
Prudential  Securities,  the  Independent 
Plan  Fiduciary  will  be  given  a  Statement 
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of  Additional  Information 
supplementing  the  Prospectus  which 
describes  the  types  of  securities  and 
other  instruments  in  which  the 
Portfolios  may  invest,  the  investment 
pohcies  and  strategies  that  the  Portfolios 
may  utihze,  including  a  description  of 
the  risks. 

(3)  As  applicable,  an  Investor  Profile 
Questionnaire  given  to  the  Independent 
Plan  Fiduciary  or  eligible  participant  of 
a  Plan  providing  for  participant-directed 
investments  (the  section  404(c)  Plan). 

(4)  As  applicable,  a  written  analysis  of 
Prudential  Securities'  asset  allocation 
decision  and  recommendation  of 
specific  Portfolios  given  to  the 
Independent  Plan  Fiduciary  or  the 
participant  in  a  section  404(c)  Plan. 

(5)  A  copy  of  the  investment  advisory 
agreement  between  Prudential 
Seciirities  and  such  Plan  relating  to 
participation  in  the  Target  Program. 

(6)  Upon  written  request  to  me  Trust, 
a  copy  of  the  respective  investment 
advisory  agreement  between  Prudential 
Securities  and  the  Sub-Advisers. 

(7)  As  apphcable,  an  explanation  by  a 
Prudential  Securities  Financial  Advisor 
(the  Financial  Advisor)  to  section  404(c) 
Plan  participants  or  the  Independent 
Plan  Fiduciary  of  the  services  offered 
under  the  Target  Program  and  the 
operation  and  objectives  of  the 
Portfolios. 

(8)  Copies  of  the  proposed  exemption 
and  grant  notice  describing  the 
exemptive  relief  provided  herein. 

(b)  If  accepted  as  an  investor  in  the 
Target  Program,  an  Independent  Plan 
Fiduciary  of  an  IRA  or  Keogh  Plan,  is 
required  to  acknowledge,  in  v^Titing  to 
Prudential  Secxirities,  prior  to 
purchasing  Trust  shares  that  such 
fiduciary  has  received  copies  of  the 
doctiments  described  in  subparagraph 
10(a)  of  this  section. 

(c)  With  respect  to  a  section  404(c) 
Plan,  written  acknowledgment  of  the 
receipt  of  such  documents  is  provided 
by  the  Independent  Plan  Fiduciary  (i.e., 
the  Plan  administrator,  trustee  or  named 
fiduciary,  as  the  recordholder  of  Trust 
shares,  or,  in  some  instances,  the  Plan 
participant).  Such  Independent  Plan 
Fiduciary  will  be  required  to  represent 
in  writing  to  PMF  that  such  fiduciary  is 
(1)  independent  of  PMF  and  its  affiliates 
and  (2)  knowledgeable  with  respect  to 
the  Plan  in  administrative  matters  and 
funding  matters  related  thereto,  and  able 
to  make  an  informed  decision 
concerning  participation  in  the  Target 
Proeram. 

(d)  With  respect  to  a  Plan  that  is 
covered  under  title  I  of  the  Act,  where 
investment  decisions  are  made  by  a 
trustee,  investment  manager  or  a  named 
fiduciary-,  such  Independent  Plan 


Fiduciary  is  required  to  acknowledge,  in 
v«-iting,  receipt  of  such  documents  and 
represent  to  PMF  that  such  fiduciary  is 
(1)  independent  of  PMF  and  its 
affihates,  (2)  capable  of  making  an 
independent  decision  regarding  the 
investment  of  Plan  assets  and  (3) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  Target  Program. 

(11)  Subsequent  to  its  participation  in 
the  Target  Program,  each  Plan  receives 
the  following  written  or  oral  disclosures 
with  respect  to  its  ongoing  participation: 

(a)  Written  confirmations  of  each 
purchase  or  redemption  transaction  by 
the  Plan  with  respect  to  a  Portfolio. 

(b)  Telephone  quotations  from 
Prudential  Securities  of  such  Plan's 
account  balance. 

(c)  A  monthly  statement  of  account 
from  Prudential  Securities  specifying 
the  net  asset  value  of  the  Plan's 
investment  in  such  account  to  the  extent 
there  are  transactions  by  the  Plan. 

(d)  The  Trust's  semi-annual  and 
annual  report  which  will  include 
financial  statements  for  the  Trust  and 
investment  management  fees  paid  by 
each  Portfoho. 

(e)  A  vmtten  quarterly  monitoring 
report  (the  Quarterly  Account  Monitor) 
containing  a  record  of  the  performance 
of  the  Plan's  assets  invested  in  the 
Target  Program,  the  rates  of  return 
received  by  the  Plan  with  respect  to 
such  investments,  the  Plan's  actual 
portfolio  with  a  breakdown  of 
investments  made  in  each  Portfoho, 
year  to  date  and  cumulative  reaUzed 
gains  and  losses  and  income  received 
from  each  Portfolio,  a  summary  of 
purchase,  sale  and  exchange  activity, 
dividends  and  interest  received  or 
reinvested  and  market  commentary.  The 
Quarterly  Account  Monitor  will  also 
contain  an  analysis  and  an  evaluation  of 
a  Plan  investor's  account  to  ascertain 
whether  the  Plan's  investment 
objectives  have  been  met  and 
recommending,  if  required,  changes  in 
Portfolio  allocations. 

(1)  In  the  case  of  a  section  404(c)  Plan 
where  the  Independent  Plan  Fiduciary 
has  established  an  omnibus  account  in 
the  name  of  the  Plan  (the  Undisclosed 
Account)  with  Prudential  Securities,  the 
Quarterly  Account  Monitor  will  be 
provided  to  the  Independent  Plan 
Fiduciary. 

(2)  In  the  case  of  a  section  404(c)  Plan 
where  the  Independent  Plan  Fiduciary 
opens  an  accoimt  for  each  Plan 
participant  (the  Disclosed  Account),  the 
Quarterly  Account  Monitor  will  be 
furnished  to  each  participant  and  will 


set  forth  information  pertaining  to  the 
participant's  individual  account. 

(f)  Written  disclosures  to  the 
Independent  Plan  Fiduciary,  on  a 
quarterly  and  annual  basis,  of  the  (1) 
percentage  of  each  Portfolio's  brokerage 
commissions  that  are  paid  to  Prudential 
Securities  and  (2)  the  average  brokerage 
commission  per  share  paid  by  each 
Portfoho  to  Prudential  Securities,  as 
compared  to  the  average  brokerage 
commission  per  share  paid  by  the  Trust 
to  brokers  other  than  Prudential 
Securities,  both  expressed  as  cents  per 
share. 

(g)  Periodic  meetings  with  Financial 
Advisors,  Independent  Plan  Fiduciaries 
or  if  apphcable,  participants  of  Section 
404(c)  Plans,  to  discuss  the  Quarterly 
Account  Monitor  or  other  questions  that 
may  arise. 

(12)  PMF  maintains,  for  a  period  of 
six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (13)  of  this  section  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  (a)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
PMF  and/or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period,  and  (b)  no  party  in 
interest  other  than  PMF  shall  be  subject 
to  the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act,  or  to  the 
taxes  imposed  by  section  4975(a)  and  fb) 
of  the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(13)  below. 

(13)(a)  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  fb)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (14)  of  this  section  are 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service  (the  Service); 

(2)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary'; 

(3)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(4)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2)-(4)  of  this 
paragraph  (13)  are  authorized  to 
examine  the  trade  secrets  of  PMF  or 
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cornmercial  or  financial  infonnation 
which  is  privileged  or  confidential. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 

(1)  An  "affiliate"  of  Prudential 
Securities  includes — 

(a)  .Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Prudential 
Securities.  (For  purposes  of  this 
subsection,  the  term  "control"  means 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual.) 

(b)  Any  officer,  director  or  partner  in 
such  person,  and 

(c)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(2)  An  "Independent  Plan  Fiduciary" 
is  a  Plan  fiduciary'  which  is  independent 
of  Prudential  Securities  and  its  affiliates 
and  is  either 

(a)  A  Plan  administrator,  trustee  or 
named  fiduciary,  as  the  recordholder  of 
Trust  shares  of  a  Section  404(c)  Plan. 

(b)  A  participant  in  a  Keogh  Plan. 

(c)  An  individual  covered  under  a 
self-directed  IRA  which  invests  in  Trust 
shares,  or 

(d)  A  trustee,  investment  manager  or 
named  fiduciary  responsible  for 
investment  decisions  in  the  case  of  a 
tide  I  Plan  that  does  not  permit 
individual  direction  as  contemplated  by 
section  404(c)  of  the  Act. 

Effective  date;  If  granted,  this 
proposed  exemption  will  be  effective 
March  15.  1993. 

Summary  of  Facts  and  Representations 

1,  The  parties  to  the  transactions  are 
as  follows: 

a.  Prudential  Securities,  located  in 
New  Yoric,  New  York,  is  an  indirect. 
wholly  owned  subsidiary  of  the 
Prudential  Insurance  Company  of 
America  (Prudential),  the  largest 
insurance  company  in  the  United  States 
and  the  second  largest  insurance 
company  in  the  world.  Pmdential 
Securities  offers  a  broad  spectrum  of 
financial  services  to  both  individual  and 
institutional  investors  including  cash 
management  services,  retirement  and 
financial  planning  services,  mutual 
funds,  investment  management  services 
and  insurance  and  annuity  services. 
Among  these  services  are  a  /ariety  of 
asset  allocation  programs.  The 
investment  management  and  financial 
services  that  comprise  Prudential 
Securities  are  involved  with  the 
management  of  more  than  550  bilhon  in 
assets.  Prudential  Securities  assists 
investors  in  selecting  Portfolios  for 


investment  in  the  Trust.  In  addition. 
Prudential  Securities  serves  as  the 
distributor  of  Trust  shares  and  provides 
investment  allocation  advice  to 
investors. 

b.  PMF,  which  is  located  in  New  York. 
New  York,  is  an  indirect  wholly  ov^med 
subsidiary  of  Prudential  PMF  is  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  as 
amended  (the  1940  Act).  PMF  was 
incorporated  in  May  1987  undw  the 
laws  of  the  State  of  Delaware. 

Currently,  PMF  is  the  investment 
manager  to  35  open-end  investment 
companies,  constituting  all  of  the 
Prudential  mutual  funds.  In  addition, 
PMF  serves  as  investment  manager  or 
administrator  to  19  closed-end 
investment  companies.  These 
companies  collectively  have  total  assets 
of  approximately  $41  billion.  PMF 
serves  as  the  investment  manager  of  the 
Trust  and  the  underlying  Portfolios. 

c.  Prudential  Mutual  Fund  Services, 
Inc.  IPMFS)  of  Edison,  New  Jersev  is  a 
wholly  owned  subsidiary  of  P*  fF   PNTS 
will  serve  as  Transfer  Agent  and 
Dividend  Disbursing  Agent  for  the 
Trust.  In  these  capacities,  PMFS 
maintains  certain  books  and  records  for 
the  Trust. 

d.  Ibbotson  Associates,  Inc.  (Ibbotson) 
of  Chicago.  Illinois,  is  an  investment 
consulting,  data  and  software  products 
firm  that  specializes  in  applying 
investment  theories  and  empirical 
findings  to  current  business  practice. 
Ibbotson  is  not  related  to  Prudential  or 
its  affiliates.  Ibbotson  has  developed 
software  for  the  Target  Program 
(described  herein)  which  involve 
investnient  profile  matrices  and  asset 
allocation  methodologies.  These 
matrices  and  methodologies  translate 
investor  needs,  preferences  and 
attitudes  into  suggested  portfolio 
allocations.  Fcbotson  will  maintain  and 
update  the  software  package  from  time 
to  time  as  deemed  appropriate  by 
Prudential  Securities. 

2,  On  July  31, 1992.  Prudential 
Securities  formed  the  Trust,  a  no  load, 
open-end,  diversified  management 
investment  company  registered  under 
the  Investment  Company  Act  of  1940.  as 
amended.  The  Trust  is  organized  as  a 
Delaware  business  trust  and  it  has  an 
indefinite  duration.  As  of  September  22, 
1992,  the  Trust  had  no  assets. 

The  Trust  consists  of  nine  different 
portfolios  which  range  from  the  U.S. 
Government  Money  Market  Portfolio  to 
the  International  Equity  Portfolio  and 
which  pay  monthly  or  annual  dividends 
to  investors.  The  composition  of  the 
Portfolios  covers  a  spectrum  of 
investments  which  include  U.S. 
Government-related  securities  or  eqtiity 


or  debt  securities  issued  by  foreign  or 
domestic  corporations.  The  Portfolios 
are  further  categorized  under  tw-o  major 
groupings — Eqmty  and  Income.  No 
Portfoho  of  the  Trust  is  permitted  to 
invest  any  of  its  assets  in  securities 
issued  by  Prudential  Securities  or 
companies  which  are  directly  or 
indirectly  controlled  by,  or  xmder 
common  control  with  Prudential 
Securities.  Further,  no  Portfolio  of  the 
Trust  may  engage  in  principal 
transactions  with  Prudential  Securities 
or  its  affiliates. 

3.  Shares  in  the  Trust  are  being 
offered  by  Prudential  Securities,  as 
distributor,  to  participants  in  the  Target 
Program.  The  Target  Program  is  an 
investment  advisory*  service  pursuant  to 
which  the  Asset  Management  Group  of 
Prudential  Securities,  in  its  capacity  as 
investment  adviser  to  participants  in  the 
Target  Program,  in  conjunction  with 
Ibbotson,  directly  provides  to  investors 
asset  allocation  recommendations  and 
related  services  with  respect  to  the 
PortfoUos  based  on  an  evaluation  of  an 
investor's  investment  objectives  and  risk 
tolerances. 

The  Target  Program  is  designed  for 
mid-sized  investors  with  assets  of 
$10,000-51  million.  To  participate  in 
the  Trust,  each  investor  must  open  a 
brokerage  account  with  Prudential 
Securities  by  making  a  current, 
minimum  initial  investment  of 
$10,000.' 

Although  PMF  anticipates  that 
investors  in  the  Trust  will  consist  of 
institutions  and  individuals,  it  is 
proposed  that  prospective  investors 
include  Plans  for  which  PMF  may  or 
may  not  currently  maintain  investment 
accoimts.  A  majority  of  these  Plans  may 
be  IRAs  or  Keogh  Flans.  In  addition,  it 
is  proposed  that  Plans  for  which  PMF  or 
an  affiliate  serves  as  a  prototype  sponsor 
and/or  a  nondiscretionary  trustee  or 


'  Shares  in  the  Trust  are  not  certif5cat?d  for 
roasoos  of  economy  and  convenience.  PMFS,  the 
Trust's  transfer  agent,  hovk-ever.  maintains  a  record 
of  each  invostor's  ownership  of  shares.  Although 
Trust  shares  are  transferabla  and  accord  voting 
rights  to  their  owners,  they  do  not  confer  pre- 
emptive rights  (i.a.,  the  privilege  of  a  shaisoolder 
to  maintain  a  proportionate  share  of  ownership  of 
a  company  by  purchasing  a  proportiotute  share  of 
ary  new  stoci  issues).  PMF  represents  that  in  the 
context  of  an  open-end  investment  company  thai 
ccrumucusly  issues  and  redeems  shares,  a  pre- 
emptive right  would  make  the  normal  operations  of 
the  Trust  impossible. 

As  for  voting  rights,  PMF  states  that  .they  are 
accorded  to  recordholders  of  Trust  shares.  PMF 
cotes  that  a  recordholder  of  Trust  shares  may 
determine  to  seek,  the  submission  of  proxies  by  Plan 
participants  and  vote  Trust  shares  accordingly.  In 
the  case  of  individual  account  plans  such  as  Section 
404(c)  Plans,  PMF  believes  that  most  Plans  will 
pass-through  the  vote  to  participants  on  a  pro-rata 
basis. 


::  inageme! 
Trust  and  t 
Trjst's  Boa 
V,  hich  will 
seven  mem 


*  -lie  LJofnui 
of  fiduciary  co 
wci.!d  apply  ti 
Program  liy  an 
404  of  the  Act 
his  duties  resp 
the  plan's  pert 
prudent  fashio 
F:duciary  mus 
decision  to  enl 
Prudt-nual  Sy< 
nsgot.aaon  of 
thereunder  anc 
to  Prudential  £ 
Department  mc 
Fiduciary,  pric 
to  understand 
loliowing  discJ 
relevant  mforn 

'  PMF  repres 
benefit  plans  tl 
or  redeem  shar 
v,M  meet  the  \i 
Exemption  iPT 
The  applicants 
examptive  relii 
.■^MF  or  an  affil 
fidui.iary  wiih 
management  oj 
over  which  it  e 
Trust  shares.  • 
.'hares  under  SI 
permissible  if : 
iiiid  condlbons 
1977)  TheDep 
as  to  whether  s 
the  terms  and  c 


custodia;:  be  permitted  to  invest  in  the 
Trust* 

The  applicants  represent  that  the 
initial  piirchase  of  shares  in  the  Trust  by 
a  Plan  may  give  rise  to  a  prohibited 
traiisaction  where  PMF  or  an  affiliate 
has  a  party  in  interest  relationship  with 
the  Plan.  PMF  also  acknowledges  that  a 
prohibited  transaction  could  arise  up>cn 
a  subsequent  purchase  or  redemption  of 
shares  in  the  Trust  by  a  participating 
Plan  inasmuch  as  the  party  in  interest 
relationship  between  PKtF  and  the  Plan 
rr.ay  have  "been  established  at  that  point. 

Accordingly,  the  applicants  have 
requested  retroactive  exemptive  rehef 
from  the  Department  with  respect  to  the 
purchase  and  redemption  froai 
Prudential  Securities  of  shares  in  the 
Trust  by  a  participating  Plan  where 
Prudential  Securities  does  not  (a) 
sponsor  the  Plan  (other  than  serving  as 
a  prototype  sponsor)  or  (b)  exercise 
discreticnary  authority  over  such  Plans 
assets.^  No  commissions  or  fees  are 
being  paid  by  a  Plan  with  respect  to  the 
sale  and  redemption  transactions  or  a 
Plan's  exchange  of  shares  in  a  PortfoUo 
for  shares  of  another  Portfolio.  If 
granted,  the  applicants  request  that  the 
exemption  be  made  effective  as  of 
March  15,  1993. 

4.  Overall  responsibility  for  the 
;:  ^nagement  and  supervision  of  the 
Trust  and  the  Portfohos  rests  with  the 
Trjst's  Board  of  Trustees  (the  Trustees) 
which  will  initially  be  comprised  of 
seven  members.  The  Trustees  approve 

'  I  lie  i^p<uim«ai  notM  that  the  genaral  staodards 
of  fiduciary  conduct  promulgated  under  the  Act 
wc\,id  apply  to  the  participation  In  tJie  Target 
Prngram  by  an  Independraf  Plan  Fiduciary.  Section 
404  ot  the  Act  tequiraa  that  a  fiduciary  dischcrge 
his  duties  respecting  a  plan  solely  In  the  interest  of 
the  plan's  participantj  and  beneficiaries  and  in  a 
prudent  fashion.  Accordingly,  an  indepandent  Plan 
F-duciary  must  act  prudently  with  nwpect  to  the 
decision  to  eater  into  the  Target  Program  with 
PrudtTiLial  S.'curitiee  as  well  as  with  r«spect  to  the 
nagot.aiion  af  services  that  will  be  performed 
thereunder  and  the  compensation  that  vi-ii!  be  paid 
to  Prudential  Sec-amities  and  its  affiliates.  The 
Departniwii  expects  that  an  Independent  Plan 
Fiducidry.  pnor  to  entering  into  the  Target  F^rogram. 
to  understand  hilly  all  aspects  of  siicb  arrangement 
loIJowing  disclosure  by  Prudential  Securities  of  all 
rtlevant  tnformatian. 

'  PMF  represent!  that  to  the  »xt«il  employee 
benefit  plans  thai  are  maintained  Dy  PMF  purchase 
or  redeem  shares  in  'Jie  Trust,  such  transactions 
will  meet  the  provisions  of  Prohibited  Transaction 
Exemption  iTTE)  77-3  (42  FR  13734,  Apnl  8,  1977). 
The  applicants  further  represent  that,  although  the 
c-xemptive  relief  proposed  above  would  not  jjprmil 
?MF  or  an  affiliate  (while  serving  as  a  Plan 
f:dui.iary  wjlh  discretionftry  authority  over  the 
management  of  a  Plan's  assets)  to  invest  those  assets 
over  which  it  exercises  discretionary  aulhority  in 
Trust  shares,  a  purchase  or  redemption  of  [  nist 
.'hares  under  such  circumstiU'f-s  \.cv\<i  be 
permissible  if  made  in  ccmpliart-c  with  t^6  terras 
iiiid  conditions  of  PTE  77-4  (42  FP.  i8732  .^prU  B, 
1977)  The  Dtpartmen!  axpre&sss  no  opinica  herain 
2s  lo  whether  such  transact!  on*  will  comply  with 
the  terms  and  conditioiu  of  PTEs  77-3  and  77-4 


ail  significant  agreements  involving  the 
Trust  and  the  persons  and  companies 
that  provide  services  to  the  Trust  and 
the  Portfolios.  Three  of  the  Trustees  and 
all  cf  the  Trust's  executive  officers  are 
affiliated  with  PMF  and/or  its  affiliates. 
The  four  remaining  Trustees  ere  not 
affiliated  with  PMF. 

5,  Under  its  management  agreement 
entered  into  with  the  Trust,  PNrlF,  as 
investment  manager,  manages  the 
investment  operations  of  the  Trust, 
administers  the  Trusts  affairs  and  is 
responsible  for  the  selection,  subject  to 
the  review  and  approval  of  the  Trustees, 
of  the  Sub-Advisers  of  each  Portfolio.* 

Through  the  Target  Program, 
Prudejitial  Securities  provides  a  Flan 
investor  with  non-binding,  asset 
allocation  recommendations  with 
respect  to  such  investor's  investments  in 
the  Portfolios.  In  order  lo  make  these 
evaluations,  Prudential  Securities  will 
furnish  copies  of  an  Investor  Profile 
Questionnaire,  designed  to  elicit 
information  about  the  specific 
investment  needs,  objectives  and 
expectations  of  the  investor,  to  the 
Independent  Plan  Fiduciary  or 
participant  of  a  Title  I  Plan,  as  provided 
below,  or  to  an  IRA  or  a  Keogh  Plan.  In 
the  case  of  a  Plan  where  the 
Independent  Plan  Fiduciary  has 
established  a  Disclosed  Accoimt  in  the 
name  of  each  Plan  participant  (such  as 
in  a  Section  404(c)  Plan),  Prudential 
Securities  will  furnish  copies  of  the 
Investor  Profile  Questionnaire  to  each  of 
the  Plan  participants  for  response. 
However,  if  the  Independent  Plan 
fiduciary  establishes  an  Undisclosed 
Account  with  Prudential  Securities  in 
the  name  of  the  Plan,  Prudeirtial 
Securities  will  pro\'ide  the  Independent 
Plan  Fiduciary,  upon  oral  or  written 
request  and  at  no  additional  cost,  with 
sufficient  copies  of  the  Investor  Profile 
Questionnaire  so  that  the  Independent 
Plan  Fiduciary  may  distribute  such 
questionnaire  to  Plan  participants. 
Prudential  Securities,  if  requested,  will 
also  perform,  at  no  additional  cost,  the 
asset  allocation  analyses  for  each  of 
these  participants. 

6.  Based  upon  data  obtained  from  the 
Investor  Profile  Questionnaire, 


'  Subject  to  the  supemsion  and  direction  of  the 
Tru.ttees,  PMF  provides  to  the  Trust  in'.-estment 
management  evaluation  services  prinapally  by 
performing  initial  rw\'iew  on  prospective  Sub- 
Advisers  for  each  Portfolio  and  thereafter 
monitoring  each  Sub-Ad\';sers  performance  In 
evaluating  prcspective  Sub-Advisers,  PMF 
eorisidars,  among  other  factcrs,  each  Stib-Advisw's 
level  of  expertise,  consistency  of  performance  and 
inve»tjnm'  discipline  or  philosophy.  PMF  has  'h« 
rpspcnsibiiity  for  communicating  performance 
e.xpactaiiaus  a&d  evaluations  to  :ha  Sub-Adris^s 
and  ultimately  recomnieoding  to  the  Trii^tf>«s 
whether  the  Sub-Advisers'  contracts  should  be 
renewed. 


Prudential  Securities  evaluates  the 
investor's  risk  tolerances  and  fiiflndal 
goals.  Prudential  Securities  then 
provides  investment  advice  as  to  the 
appropriate  mix  of  investment  Portfolios 
of  the  Trust  that  are  designed  to  balance 
the  investor's  goals,  objectives  and  risk 
tolerances  as  part  of  a  long-term 
investment  strategy. 

The  applicants  represent  that 
Prudential  Secturitios  does  not  have  arry 
discretionary  authority  or  control  with 
respect  to  the  allocation  of  an  investor's 
assets  among  the  Portfolios.  In  the  case 
of  an  IRA  or  Keogh  Plan,  the  applicants 
represent  that  all  of  Prudential 
Securities'  recommendations  and 
evaluations  are  presented  to  the 
Independent  Plan  Fiduciary  and  are 
implemented  only  if  accepted  and  acted 
upon  by  such  Independent  Plan 
Fiduciary.  However,  in  the  case  of  a 
Plan  such  as  a  Section  404(c)  Plan,  PMF 
represents  that  Independent  Plan 
Fiduciaries  or  participants  in  such  Plan 
are  presented  with  Prudential 
Sectirities'  recommendations  and 
evaluations  depending  upon  the  type  of 
account  the  Independent  Plan  Fiduciary 
has  established  with  Prudeirtial 
Securities. 

7.  With  respect  to  an  Undisclosed 
Account,  the  applicants  represent  that 
Prudential  Securities'  recommendations 
will  be  presented  to  the  Independent 
Plan  Fiduciary  and  such  fiduciary  will 
advise  Prudential  Securities  of  the 
investment  to  be  made  for  the  Plan. 
However,  with  respect  to  a  Disclosed 
Accoimt,  the  applicants  note  that 
Prudential  Securities'  recommendations 
will  be  presented  to  the  participants 
who  will  be  responsible  for  acting  upon 
that  recommendation. 

8.  The  applicants  note  that  not  all  of 
the  services  described  above  will  be 
provided  to  every  Plan.  The  services 
provided  to  each  Plan  or  to  each  Plan 
participant  will  depend  on  what  is 
decided  upon  by  the  Independent  Plan 
Fiduciary.  The  applicants  represent  that 
an  Independent  Plan  Fiduciary  may 
decide  for  its  own  reasons  to  establish 
an  Undisclosed  Account  with 
Prudential  Securities  under  which 
Prudential  Securities  is  not  required  to 
provide  investment  allocation  services 
to  each  Plan  participant.  The  applicants 
state  that  an  Independent  Plan 
Fiduciary  may  already  have  en 
established  relationship  with  a 
recordkeeper  which,  depending  on  the 
recordkeeper's  accounting  system, 
makes  it  administratively  desirable  for 
the  Independent  Plan  Fiduciary-  to 
invest  a  Plan's  assets  on  an  undisclosed 
basis  instead  of  on  a  disclosed  basis. 
The  recordkeeper  would  be  responsible 
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for  maicng  allocations  to  each 
particrpanl's  account  in  the  Plan. 

However,  if  the  Independent  Plan 
Fiduciary  requests  a  reduction  in  the 
level  of  services,  there  will  be  no 
corresponding  reduction  in  the  fee  that 
the  fiduciary  pavs  Pradential  Securities 
if  the  investment  m  the  Target  Program 
is  $100,000  or  less  Only  investments  in 
excess  of  $100,000  in  the  Target 
Program  can  result  in  the  payment  to 
Prudential  Securities  of  a  quarterly 
investment  allocation  fee  that  is  lower 
than  1.35  percent.  (See  Representation 

9.  Based  upon  the  investment  advice 
and  recommendations,  which  may  or 
may  not  be  adopted,  the  Independent 
Plan  Fiduciary,  with  respect  to  an 
Undisclosed  Account,  the  Plan 
participant,  with  respect  to  a  Disclosed 
Account,  or  the  IRA  or  Keogh  Plan 
participant,  as  applicable,  selects  the 
specific  Portfolios.  Prudential  Securities 
will  continue  to  render  Portfolio 
selection  advice  to  Plans  or  Plan 
fiduciaries  relating  to  asset  allocations 
among  the  selected  Portfolios. 

10.  As  stated  above.  PMF  is 
responsible,  subject  to  the  supervision 
and  direction  of  the  Trustees,  for 
selecting  the  Sub- .advisers  which  will 
provide  discretionary  advisory  services 
with  respect  to  the  investment  of  the 
assets  of  the  individual  Portfolios  on  the 
basis  of  their  performance  in  their 
respective  areas  of  expertise  in  asset 
management.  PMF  represents  that  there 
are  presently  seven  Sub-Advisers,  all  of 
which  are  independent  of.  and  will 
remain  independent  of.  PMF  and/or  its 
affiliates."  The  Sub-Advisers  are 
registered  investment  advisers  under  the 
1940  Act.  They  maintain  their  principal 
executive  offices  in  various  regions  of 
the  United  States. 

11.  Aside  from  the  Investor  Profile 
Questionnaire  described  above,  in  order 
for  a  Plan  to  participate  in  tlie  Target 
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'  In  thjs  regard,  the  Departmeni  emphasizes  that 
it  expects  the  Independent  Plan  Fiduciary  to 
prudently  consider  the  relationship  of  the  fees  to  be 
paid  by  the  Plan  to  the  Isvel  of  services  to  be 
provided  by  Prudential  Securities  In  light  of  the 
relatively  fixed  nature  of  the  fees.  Independent  Plan 
Fiduciaries  should  consider  the  appropriateness  of 
this  arrangement  in  the  context  of  a  section  404(c) 
Plan  v»here  asset  allocation  advice  is  not  provided 
directly  or  indirectly  to  Plan  participants. 

In  response  to  the  Department's  concern  over  this 
matter.  Prudential  Securities  represents  that  it  will 
amend  the  Trust  Prospectus  and  Investment 
Advisory  Agreement  to  include  the  following 
statement:  "The  Independent  Plan  Fiduciary  [has] 
(should!  consider,  in  a  prudent  manner,  the 
relationship  of  the  fees  to  be  paid  by  the  Plan  along 
with  the  level  of  services  provided  by  Prudential 
Securities." 

*  Although  there  are  presently  nine  Portfolios 
comprising  the  Trus'„  there  are  only  seven  Sub- 
Ad\is«rs  because  two  of  the  Sub-Advisers  manage 
two  Portfolios. 


Program.  Prudential  Securities  will 
provide  an  Independent  Plan  Fiduciary 
with  a  copy  of  the  Trust  Prospectus. 
This  document  discusses  the  investment 
objectives  of  the  PortfoUos  comprising 
the  Trust,  the  policies  employed  to 
achieve  these  objectives,  the  corporate 
affiliation  existing  between  Prudential 
Securities.  PMF  and  its  subsidiaries,  the 
compensation  paid  to  such  entities  and 
information  explaining  the  risks 
attendant  to  investing  in  the  Trust.  In 
addition,  upon  written  or  oral  request  to 
Prudential  Securities,  the  Independent 
Plan  Fiduciary  will  be  given  a  Statement 
of  Additional  Information 
supplementing  the  Prospectus  which 
describes  the  types  of  securities  and 
other  instruments  in  which  the 
Portfolios  may  invest,  the  investment 
pohcies  and  strategies  that  the  Portfolios 
may  utilize  including  a  description  of 
the  risks.^  Further,  each  Independent 
Plan  Fiduciary  or  if.  applicable.  Plan 
participant,  will  be  given  a  copy  of  the 
investment  advisory  agreement  between 
Prudential  Securities  and  such  Plan 
relating  to  participation  in  the  Target 
Program  including  copies  of  the  notice 
of  proposed  exemption  and  grant  notice 
for  the  exemptive  relief  provided  herein. 
Upon  written  request  to  the  Trust, 
Prudential  Securities  will  also  provide 
an  Independent  Plan  Fiduciary  or  if 
applicable.  Plan  participant,  with  a  copy 
of  the  respective  investment  advisory 
agreement  between  PMF  and  the  Sub- 
Advisers.  (Independent  Plan  Fiduciaries 
or  Plan  participants  will  be  apprised  by 
Prudential  Seciuities  that  they  may 
receive  the  aforementioned  information 
in  sales  and  marketing  material  and/or 
in  communications  made  by  brokers.) 

With  respect  to  a  section  404(c)  Plan, 
Financial  Ad\isors  affiliated  with 
Prudential  Securities  will  also  explain 
the  services  offered  under  the  Target 
Program  as  v/ell  as  the  operation  and 
objectives  of  the  Portfolios  to  either  the 
Independent  Plan  Fiduciary  or  to 
eligible  section  404(c)  Plan  participants 
depending  upon  the  type  of  account  the 
Independent  Plan  Fiduciary  establishes 
with  Prudential  Securities.'" 


•  In  the  case  of  a  section  404tc)  Plan,  Prudential 
Securities  represents  that  the  Plan  administrator, 
trustee  or  named  fiduciary,  as  the  recordholdar  of 
Trust  shares,  will  make  available  the  Trust 
Prospectus  to  section  404(c)  Plan  participants.  If 
requested  by  such  Plan  administrator,  trustee  or 
named  fiduciary,  the  Prudential  Securities  will 
make  available  to  such  Independent  Plan 
Fiduciaries  sufficient  quantities  of  Prospectuses  for 
distribution  to  Plan  participants,  as  well  as  provide 
Statements  of  Additional  Information  to  any  parties 
upon  request. 

"The  Department  is  expressing  no  opinion  as  to 
whether  the  information  provided  under  the  Target 
Progr^  is  sufficient  to  enable  a  par'ici pa.nl  to 
exercise  Independent  control  ov«r  asset.s  m  his  or 


If  accepted  as  a  Trust  investor,  an 
Independent  Plan  Fiduciary  will  be 
required  by  Prudential  Securities  to 
acknowledge,  in  v^Titing,  prior  to 
purchasing  Trust  shares,  that  such 
fiduciary  has  received  copies  of  the 
aforementioned  d-Dcuments.  With 
respect  to  a  Plan  that  is  covered  by  title 
1  of  the  Act  (eg,  a  defined  contribution 
plan),  where  investment  decisions  will 
be  made  by  a  trustee,  investment 
manager  or  a  named  fiduciary. 
Prudential  Securities  will  require  that 
such  Independent  Plan  Fiduciary 
acknowledge  in  writing  receipt  of  such 
documents  and  represent  to  Prudential 
Securities  that  such  fiduciary  is  (a) 
independent  of  Prudential  Securities 
and  Its  affiliates,  (b)  capable  of  making 
an  rndependent  decision  regarding  the 
investment  of  Plan  assets  and  (c) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  funding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  Target  Program, 
With  respect  to  a  section  404(c)  Plan. 
wTitten  acknowledgement  of  the  receipt 
of  such  documents  utII  be  provided  by 
the  Independent  Plan  Fiduciary  (i.e.,  the 
Plan  ad.-ninislrator,  trustee  or  named 
fiduciarv,  as  the  recordholder  of  Trust 
shares,  or  in  some  instances,  the  Plan 
participant).  Such  Independent  Plan 
Fiduciary  will  be  required  to  represent, 
in  writing,  to  Prudential  Securities  that 
such  fiduciary  is  (a)  independent  of 
Prudential  Secunties  and  its  affiliates 
and  (b)  knowledgeable  with  respect  to 
the  Plan  in  administrative  matters  and 
funding  matters  related  thereto,  and  able 
to  make  an  inform.ed  decision 
concerning  participation  in  the  Target 

Program. 

12  Prudential  Securities  vdll  provide 
all  parties  that  execute  the  investment 
advisory  agreement  and  in  whose  name 
the  Target  Program  account  is  registered 
with  written  confirmations  of  each 
purchase  and  redemption  of  shares  of  a 
Portfolio,  telephone  quotations  of  such 
investor's  account  balance,  a  monthly 
statement  cf  account  specifying  the  net 
asset  value  of  a  Plan's  assets  that  are 
invested  in  such  accoimt  (to  the  extent 
there  are  transactions  involving  the 
account),  and  a  written  quarterly  Target 
Program  account  statement.  The 
Quarterly  Account  Monitor  is  designed 
to  include  a  record  of  the  performance 
of  the  client's  assets  and  rates  of  return 
as  compared  to  several  appropriate 
market  indices  {illustrated  in  a  manner 
that  reflects  the  effect  of  any  fees  for 
participation  in  the  Target  Program 
actually  incurred  during  the  period),  the 


her  account  as  contemplated  by  section  404(c)  of 
the  Act. 
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tion  404(c)  of 


Client's  actual  portfoUo  with  a 
breakdown  of  investments  made  in  each 
Portfolio,  year  to  date  and  cumulative 
realized  gains  and  losses  and  income 
received  from  each  Portfolio,  a  summary 
of  purchase,  sale  and  exchange  activity 
and  dividends  and  interest  received  or 
reinvested  as  well  as  a  market 
commentary  In  addition,  the  Quarterly 
Account  Monitor  will  contain  an 
analysis  and  an  evaluation  of  a  Plan 
investor's  account  to  ascertain  whether 
the  Plan's  investment  objectives  have 
been  met  and  recommending,  if 
required,  changes  in  Portfoiio 
allocations.  The  Quarterly  Account 
Monitor  is  described  in  the  simimary  of 
the  Target  Program  attached  to  the  front 
of  the  Trust's  Prospectus. 

If  an  Independent  Plan  Fiduciary  of  a 
section  404(c)  Plan  opens  a  Disclosed 
Account  for  each  Plan  participant,  such 
participant  will  receive  a  Quarterly 
Account  Monitor  reflecting  information 
that  pertains  to  the  participant's 
individual  account.  However,  if  an 
Independent  Plan  Fiduciary  elects  to 
establish  an  Undisclosed  Account  wiLh 
Prudential  Securities,  then  Prudential 
Securities  will  provide  the  Quarterly 
Account  Monitor  to  the  Independent 
Plan  Fiduciary-.  Such  report  will  contain 
information  relative  to  the  Plan's 
account. 

bi  addition,  on  both  a  quarterly  and 
annual  basis,  commencing  with  the  first 
quarterly  report  due  after  this  notice  of 
proposed  exemption  is  issued, 
Prudential  Securities  will  provide,  as 
applicable,  an  Independent  Plan 
Fiduciary  or  a  section  4C4[c)  Plan 
participant  with  viTitten  disclosures  of 
(a)  the  percentage  of  each  Portfolio's 
ag^Tegate  brokerage  commissions  that 
are  paid  to  Prudential  Securities  and  (b) 
tiie  average  brokarage  commissicn  per 
share  paid  by  each  Portfoiio  to 
Pnidendal  Securides,  as  compared  to 
the  average  brokerage  commission  per 
share  paid  by  each  Portfolio  to  brokers 
oilier  than  Prudential  Securities,  both 
expressed  as  cents  per  share.  With 
respetl  to  »»  Disclosed  Account 
e-itabiishsu  fcr  e  section  404(c)  Plan 
participant.  Prudential  Securities  will 
provide  the  brokerage  report  to  the 
participani  and  not  la  the  Independent 
Plan  Fiuuciary. 

Further,  the  Independent  Plan 
Fiduciary  or  section  404(c)  Plan 
participant,  ss  apphcable,  will  have 
access  to  a  Financial  Advisor  for  the 
discussion  of  any  questions  that  may 
arise. 

13.  A  Plan  wishing  to  redeem  Trust 
shares  must  communicate  such  request 
in  writing  cr  by  telephone  to  Prudential 
Securities   -"ho  -  pt .  -ii  requests 
received  in  oroper  form  prior  to  the 


close  of  trading  on  the  New  York  Stock 
Exchange  (the  NYSE)  will  be  effected  at 
the  net  asset  value  per  share  determined 
on  that  day.  Redemption  requests 
received  after  the  close  of  regular 
trading  on  Lhe  NYSE  will  be  effiected  at 
the  net  asset  value  at  the  close  of 
business  of  the  next  day,  except  on 
weekends  or  holidays  wiien  the  NYSE  is 
closed.  A  PortfoHo  is  required  to 
transmit  redemption  proceeds  for  credit 
to  an  investor's  account  with  PMF  cr  to 
an  "introducing" broker"  within  5 
business  days  after  receipt  of  the 
redemption  request.  Prudential 
Securities  wU  place  redemption 
proceeds  in  tha  client's  brokerage 
account  and  will,  in  the  absence  of 
receiving  investment  instructions,  place 
all  such  assets  in  a  money  market  fund 
(other  than  the  Trust's  U.S.  Government 
Money  Market  PortfoHo)  which  may  be 
affiliate-d  with  Prudential  Securities.'^ 
Due  to  the  high  costs  of  maintaining 
small  accounts,  the  Triist  may  also 
redeem  an  account  where  the  current 
value  is  $10,000  or  less,  provided  the 
Plan  has  been  given  at  least  30  days' 
advance  wTitten  notice  in  which  to 
increase  the  account  balance  to  more 
than  the  $10,000  amount.  Thff  proceeds 
of  such  redemption  will  be  deposited  in 
the  investor's  brokerage  account  unless 
Prudential  Securities  is  otherwise 
instructed.-' 

14.  Shares  of  a  Portfolio  may  be 
exchanged  by  an  investor,  without  the 
payment  of  any  fees,  for  shares  of 
anoCaer  Portfolio  at  their  respective  net 
asset  values.  However,  Portfoho  shares 
are  not  exchangeable  with  shares  of 
other  Prudential  Mutual  Funds. 

15.  With  respect  to  brokerage 
transactions  that  are  entered  into  under 


"  Prudential  Sectiritias  providtis  cleaiance, 
settlement  and  other  bKk  of£ce  services  to  olber 
brokar-dealers.  Prndential  Securities  may  also 
provide  ccnnrmations  acd  account  statements  to 
clients  of  "nrckars  who  have  "introduced"  clients  to 
Prcdentiai  Seairitles.  if  a  Plan  uses  an  innodudng 
txoker.  the  arrsngemeat  t>etweeo  the  Plan  and  trel 
broker  will  de£ne  whethei  the  brokir  is  author.zed 
by  the  Pian  to  accept  redejnptioj  pir.caeds. 

"The  applicants  are  not  requesiing.  rot  is  the 
Department  proposing,  «xenipt"./9  relief  with 
resp^t  to  the  investment,  by  Prudential  Securities, 
of  redemption  proceed*  in  an  affiliated  money 
market  fund  t^here  the  Plan  inverter  has  not  given 
invesfmei.t  instructicns.  The  applicants  represent 
that  to  the  extent  Prudential  Secnrities  is 
considered  a  'iduciary,  such  investments  will 
comply  with  the  terms  and  coaaiiiora  ot  PTE  77- 
4.  However,  the  Department  expresses  no  opinion 
beraic  on  whether  such  transactions  are  ccvered  by 
this  class  exemption. 

"The  30  day  lizrit  does  not  restrict  a  Plan's 
ability  to  redeem  its  interest  in  the  Trust.  The  30 
day  notice  period  is  provided  to  give  a  Plan  an 
opportunity  to  increase  the  value  of  the  assets  in  its 
Plan  account  with  Prudential  S^urities  to  an 
amount  in  excess  of  Siaooo.  If  desired,  the  Plan 
may  still  follow  the  redemption  guidelines 
described  in  Representation  13  above. 


the  Target  Program  for  a  Portfolio,  such 
transactions  may  be  executed  through 
Prudential  Securities,  if  in  the  judgment 
of  the  Sub- Adviser,  the  use  of  such 
broker-dealer  is  likely  to  r«sult  in  price 
and  execution  at  least  as  favorable,  and 
at  a  commission  charge  at  least  as 
comparable  to  those  of  other  qiiahfied 
broker-dealers.  In  addition.  Prudential 
Securities  may  not  execute  transactions 
for  a  Portfolio  on  the  floor  of  any 
national  securities  exchange  but  it  may 
effect  transactions  by  transmitting 
orders  to  othe;  brokers  for  execution.  In 
this  regard,  Prudential  Securities  is 
required  to  pay  fees  charged  by  those 
persons  performing  the  floor  brokerage 
elements  oat  of  the  brokerage 
compensation  it  receives  from  a 
Port.foUo. 

16.  Each  Portfoho  bears  its  own 
expenses,  which  generally  include  all 
costs  that  ore  not  specifically  bcme  by 
PMF,  Prudential  Securities,  the  Sub- 
Advisers  or  PMFS.  Included  among  a 
Portfoho 's  expenses  are  cujsts  mcuirred 
in  connection  with  the  Portfolio's 
organization,  investment  management 
and  administration  fees,  fees  for 
necessary  professional  and  brokerage 
services,  fees  for  any  pricing  service,  the 
costs  of  regulatory  comphance  and  costs 
associated  with  maintaining  the  Trust's 
legal  existence  and  shareholder 
relations.  No  Portfolio,  however,  will 
impose  sales  charges  on  ptirchases, 
reinvested  dividends,  deferred  sales 
charges,  redemption  fees,  nor  will  any 
Portfoho  incur  distribution  expenses. 

17.  The  total  fees  that  are  paid  to 
Prudential  Securities  and  its  affiliates 
will  constitute  no  more  than  reasonable 
compensation.  In  this  regard,  for  its 
asset  allocation  and  related  serv  ices. 
Prudential  Securities  will  charge  an 
investor  a  quarterly  investment  advisory 
fee.  The  "outside  fee,"  which  is 
computed  quarterly,  ranges  annually 
from  .50  percent  up  to  a  maximum  of 
1.35  percent  of  the  average  annual  net 
assets  held  in  a  Target  Program  account 
invested  by  the  Plans  in  the  Eqtiity  and 
hicome  Portfolios.  The  outside  fee  will 
be  charged  directly  to  an  investor  and  it 
will  not  be  affected  by  the  allocation  of 
assets  among  the  Equity  or  the  Income 
Portfolios  nor  by  whether  an  investor 
follows  or  ignores  Prudential  Securities" 
advice.**  The  outside  fee  can  be 
negotiated  to  below  the  1.35  percent 


"TVudentjal  Securities  represmts  that  the 
outside  fee  is  not  imposed  on  the  acco'ints  of 
employees  of  Prudential  and  its  subsidiaries, 
including  PMF,  the  accounts  of  their  immediate 
faimhes,  IRAs  and  certain  employee  pennon  t>eneGt 
plans  for  these  persons.  With  respect  to  emplovee 
bienefit  plans  maintained  by  PMF  or  its  afEliaies  for 
their  employees,  the  applicants  assert  that  such 
waiver  would  be  required  by  PTE  77-3. 
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rr.a.xirn'jm  only  if  the  Plan  invests  an 
ai^gre^ate  amount  of  $100,000  or  greater 
:n  the  Targpt  Program.  In  the  case  of 
Plans,  the  outside  fee  may  be  paid  by 
the  Plan  or  by  the  Plan  sponsor  or,  in 
the  case  cf  IR.\i  only,  the  fee  may  be 
paid  by  the  IRA  beneficiary  directly. 

For  Plan  investors,  the  outside  fee 
will  be  payable  in  full  within  6  business 
days  after  the  trade  date  for  the  initial 
investment  in  the  Portfolios  and  will  be 
based  on  the  value  of  assets  in  the 
Target  Program  on  the  trade  date  of  the 
initial  investment.  The  initial  fee 
payment  will  cover  the  period  from  the 
initial  investment  trade  date  through  the 
last  calendar  day  of  the  calendar 
quarter,  and  the  fee  will  be  pro-rated 
accordingly.  Thereafter,  the  quarterly 
fee  will  cover  the  period  from  the  first 
calendar  day  through  the  last  calendar 
day  of  the  ciurent  calendar  quarter.  The 
quarterly  fee  is  based  on  the  value  of 
assets  in  the  Target  Program  measured 


as  of  the  last  calendar  day  of  the 
previous  quarter  and  is  payable  on  the 
fifth  business  day  of  the  current 
quarter." 

18.  Each  time  that  additional  funds 
aggregating  $10,000  or  more  are 
invested  in  the  Portfolios  during  any 
one  quarter,  the  apphcable  fe«,  pro-rated 
for  the  number  of  calendar  days  then 
remaining  in  the  quarter  and  covering 
the  amount  of  such  additional  funds, 
shall  be  charged  .and  be  payable  6 
business  days  later.  In  the  case  of 
redemptions  aggregating  $10,000  or 
more  during  a  quarter,  the  fee  vnll  be 
reduced  accordingly,  pro-rated  for  the 
number  of  calendar  days  then  remaining 
in  the  quarter. 

In  addition,  for  investment 
management  and  related  services 
provided  to  the  Trust.  PMF  is  paid,  from 
each  Portfolio,  a  management  fee  which 
is  computed  daily  and  paid  monthly  at 
an  annual  rate  ranging  from  .25  percent 
to  .70  percent  of  the  value  of  the 


Portfoiix)  s  avprag"  daily  net  assets 
depending  upon  the  Portfolio's 
objective.  From  these  management  fees. 
PMF  compensates  the  Sub-Advisers. 
This  "inside  fee,"  which  is  the 
difference  between  the  individual 
Portfolio's  total  management  fee  and  the 
fee  paid  by  PMF  to  the  Sub-Adviser, 
varies  from  12.5  to  30  basis  points 
depending  on  the  Portfolio.  In  addition, 
pursuant  to  a  Transfer  Agency  and 
Service  Agreement  with  the  Trust. 
PMFS  will  be  paid  an  annual  fee  of  $35 
per  Target  Program  participant  out  of 
the  operating  expenses  of  the 
Portfolios.'* 

19.  The  management  fees  that  are  paid 
at  the  Portfolio  level  to  PMF  and  the 
Sub-Advisers  are  set  forth  in  the  table 
below.  As  noted  in  the  table,  the  sum  of 
the  m.anagement  fees  paid  by  a  Portfolio 
to  PMF  and  the  Sub-Advisers  (S-A)  and 
retained  by  such  entities  equals  the  total 
management  fee  paid  by  the  Portfolio. 


Portfolio 


Equiry 

Large  capnaJizatio^  -a  je  portfolio 

Large  cap 'aizat.o^  ^'ca'^i  portfolio  

Sr^a':  caC'taiiza'O"  va-e  portfolio 

Sr-.aii  cac'tB'zation  growtfi  portfolio 

inte'^arona  equi^  portfolio  

Income 

U  S   Gover^r^er^t  Monsv  Ma'1<et  portfolio 

Mcrrgage  cackeo  secur-res  portfolio  

Inte'^eSiate-tar^  borc  portfolio 

To'3.  -en.r^  Dorv3  oor' J  -J  


Tot.  mgt 

S-A 

ret 

PMF  ret. 

fee  (%i 

tee 

(%) 

tea 

(%) 

.60 

.30 

.30 

.60 

.30 

.30 

.60 

.30 

.30 

.60 

.30 

.30 

.70 

.40 

.30 

.25 

125 

.125 

.45 

.25 

.20 

.45 

.25 

20 

.45 

.25 

20 

20.  PMF  proposes  to  offset,  quarterly, 
against  the  outside  fee  that  will  be  paid 
to  Prudential  Securities  such  amount  as 
is  necessary  to  assure  that  PMF  retains 
no  more  than  20  basis  points  (the 
Reduction  Factor)  from  any  PortfoHo  on 
investment  of  assets  attributable  to  any 
Plan.'^ 

Under  the  proposed  fee  offset,  a 
Reduction  Factor  of  .10  percent  will  be 
applied  against  Prudential  Securities' 
quarterly  outside  fee  with  respect  to  the 
value  of  the  Plan  assets  that  have  been 
invested  in  the  Equity  Portfolios  only. 
As  noted  above,  the  Income  Portfolios 
do  not  involve  a  Reduction  Factor 


UMI 


-  The  applicants  represent  that  an  Independont 
Flan  Fiduciary  or  Plan  participant  may  change 
Poruoho  allocations  on  any  business  day  and  there 
are  no  limitations  as  to  how  frequently  Portfolio 
allocations  can  be  made.  The  applicants  also  state 
that  assets  which  are  subsequently  added  to  a 
Target  Program  account  after  the  beginning  of  any 
calendar  quarter  (and  are  allocated  in  accordance 
with  the  Independent  Plan  Fiduciary's  or 
participant's  asset  allocation  decision)  will  not  be 
subiect  to  the  outside  fee  for  that  quarter  until  such 
additional  ir.v.?<nr.e.';'s  "azjr^gate"  (i.e..  new 


because  the  fee  retained  by  PMF  for 
these  Portfolios  does  not  exceed  20  basis 
points. 

The  Department,  in  conjunction  with 
the  applicants,  has  developed  the 
following  example  to  demonstrate  how 
the  fee  offset  mechanism  will  work  and 
determine  the  aggregate  fee  that  a 
hypothetical  Plan  investor  might  expect 
to  pay  to  both  Prudential  Securities  and 
PMF  in  a  given  calendar  quarter  or  year: 

Assume  that  as  of  March  31. 1993.  the 
average  daily  value  of  Trust  shares  held  by 
a  Plan  iovestor  was  $1,000.  Investment  assets 
attributable  to  the  Plan  were  distributed 
among  five  Portfolios:  (1)  U.S.  Government 
Money  Market  Portfolio  in  which  the  Plan 


money  invested  during  the  quarter]  $10,000  or 
more.  When  this  occurs,  the  applicants  explain  that 
the  outside  fee  will  be  assessed  on  such  additional 
assets  and  will  be  payable  six  business  days 
thereafter  (pro-rated  based  on  the  length  of  lime 
remaining  in  the  current  calendar  quarter).  If  the 
additional  Investments  have  not  reached  the 
$10,000  level  by  the  last  day  of  the  calendar  quarter, 
the  applicants  state  that  such  investments  will  start 
being  subject  to  the  outside  fee  as  of  the  first 
business  day  of  the  next  calendar  quarter. 


made  a  S50  investment  and  from  which  PMF 
would  not  retain,  after  payment  of  the  sub- 
advisory  fee  to  the  Sub-Adviser,  an  inside  fee 
of  .125  percent;  (2)  Total  Return  Bond 
Portfolio  in  which  the  Plan  rriade  a  S200 
investrr.en'i  and  from  which  PMF  would 
retain,  after  pa>Tnent  of  the  sub-advisory  fee 
to  the  Sub-Adv!ser,  an  inside  fee  of  .20 
percent;  (3)  Small  Capitalization  Growth 
Portfolio  in  which  the  Plan  made  a  S250 
investment  and  from  which  PMF  would  be 
entitled  to  retain,  after  payment  of  the  sub- 
advisor}  fee  to  the  Sub- Adviser,  an  inside  fee 
of  .30  percent;  (4)  Large  Capitalization 
Growth  Portfolio  in  which  the  Plan  made  a 
S250  investment  and  from  which  PMF  would 
be  entitled  tc  retain,  after  payment  of  the  sub- 
advisory  fee  to  the  Sub-Adviser,  an  inside  fee 


"The  applicants  represent  that  if  an  Undisclosed 
Account  is  established  by  an  Independent  Plan 
Fiduciary  only  one  $35  fee  will  be  lened. 

'■■  Prudential  Seauities  as-.erts  that  it  chose  20 
basis  points  as  the  maximun-i  nst  foe  retained  for 
management  services  rendered  to  t.Se  Portfolios 
because  this  amount  represents  the  lowest 
percentage  management  fee  charged  by  PMF  among 
the  Portfolios  (except  that  the  fee  paid  by  the  U.S 
Govermneat  Money  Market  Portfolio  to  PMF  is 
equal  to  12  5  basis  points). 
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of  .30  percent  and  (5)  International  Equity 
Portfolio  in  which  the  Plan  made  a  $250 
investment  and  from  which  PMF  would  be 
entitled  to  retain,  after  paj-ment  of  the  sub- 


advisory  fee  to  the  Sub-Adviser,  an  inside  fee 
of  30  percent. 

Assume  that  the  Plan  investor  pays  the 
maximum  annual  outside  fee  of  1.35  f)ercent 


on  the  Portfolios  so  that  the  total  outside  fee 
for  the  calendar  quarter  April  1  through  Jure 
30, 1993.  prior  to  the  offeet,  would  be: 


Portfolio 


U.S.  Government  Money  Market  portfolio 

Total  return  bond  portfolio  

Small  capitalization  growth  portfolio  

Large  capitalization  growth  portfolio 

International  equity  portfolio 


Tola! 


Amount 
invested 


$50 
200 
250 
250 
250 


1  000 


Max.  outside 
quart,  tee 


1.35%(.25) 
1.35%(.25) 
1.35%(.25) 
1.35%<.25) 
1.35%(.25) 


Ouiside 
fee  for 
quart. 


$0  1688 
6750 
8438 
8438 
6438 


$3.3752 


Under  the  proposed  fee  offset,  the  ouUide  fee  charged  to  the  Plan  must  be  reduced  by  the  Reduction  Factor  to  ensure  that 
PMF  retams  an  mside  fee  of  no  more  than  .20%  from  each  of  the  Portfolios  on  investment  assets  attributable  to  the  Plan  The 
following  table  shows  the  Reduction  Factor  as  applied  to  each  of  the  Portfolios  comprising  the  Trjst: 


Portfolio 


Equity: 

Large  capitalization  value  portfolio  

Large  capitalization  growth  portfolio 

Small  capitalization  value  portfolio  

Small  capitalization  growth  portfolio  

International  equity  portfolio 

Income: 

U.S.  Government  Money  Market  portfolio 

Mortgage  backed  securities  portfolio 

'ntermediate-term  bond  portfolio 

"otal  return  bond  portfolio  


PMF.  ret. 
fee  {%) 

Red.  fact. 
{%) 

PMF  ret 
fee  after 
red  fact 

0.30 
.30 

0.10 
.10 

020 
.20 

30 

.10 

20 

30 
30 

.10 
.10 

20 
20 

.125 
.20 
.20 
20 

125 

20 

20 

20 

Under  the  proposed  fee  offset,  the  quarterly 
outside  fee  will  be  reduced  with  respect  to 
Plan  assets  in  the  example  that  have  been 
invested  in  the  Small  Capitalization  Growth 
Portfolio,  the  Large  Capitalization  Growth 
Portfolio  and  the  International  Equity 
Portfolio  only  (i.e.,  the  Equity  portfolios).  In 
the  example  above,  the  U.S.  Government 
Money  Market  Portfolio  and  the  Total  Return 
Bond  Portfolio  do  not  require  a  reduction  cf 
the  outside  fee  because  the  fee  retained  by 
PMF  for  these  Portfolios  does  not  exceed  20 
basis  points.  Therefore,  the  quarterly  offset 
for  the  Plan  investor  is  computed  as  follows: 
(.25)  (($250)  (.10%)+(S250)  (.10%)+(S250) 
(.]0%)1=$.1875. 

In  the  foregoing  example,  the  Plan  investor, 
like  all  other  investors  in  the  Target  Program, 
would  receive  a  statement  for  its  Target 
Program  account  during  the  fourth  week  of 
April  1993.  This  statement  would  include  a 
debit  notice  for  the  outside  fee  for  the 
calendar  quarter  April  1  through  June  30,  as 
adjusted  by  subtracting  the  quarterly  offset 
from  the  quarterly  outside  fee  as  determined 
above.  The  net  quarterly  outside  fee  that 
would  be  paid  to  Prudential  Securities  would 
be  determined  as  follows: 
S.3  3-,s:-  S  lf."  =  SJ,1877. 

The  account  of  the  Plan  investor  (as  with 
other  investors)  would  be  debited  on  or  about 
April  8, 1993  (i.e.,  the  sixth  business  day  of 
the  calendar  quarter)  for  the  amount  of  the 
net  quarterly  outside  fee  (pursuant  to  the 


authorization  contained  in  the  Target 
Program  investment  advisory  agreement,  and 
as  described  in  the  Target  Program 
description  attached  to  the  cover  of  the 
Trust's  Prospectus." 

Assuming  the  Plan  investor  wishes  to  gain 
a  more  realistic  perspective  of  the  aggregate 
quarterly  and  aimual  fees  that  would  be  paid 
to  both  Prudential  Securities  and  PMF  at 
both  the  Plan  level  and  the  Portfolio  level, 
the  investor  would  include  within  the 
computation  on  the  net  quarterly  outside  fee, 
the  quarterly  inside  fee  that  such  investor 
would  be  paying  to  PMF. 

The  quarterly,  aggregate  fee  calculation 
would  be  computed  as  follows: 

$3.1877,  representing  the  quarterly  net 
outside  fee  paid  to  Prudential 
Securities+(.25)[(.125%) 


'•The  foregoing  example  illustrates  thai  fact  that 
the  outside  fee  and  the  fee  offset  are  computed 
coniemporaneously  and  that  Plan  investors  will  get 
the  benefit  of  the  fee  offset  contemporaneously 
upon  the  payment  of  the  outside  fee.  Because  the 
inside  fee  is  paid  monthly  and  the  fee  offset  is 
computed  quarterly,  the  applicants  represent  that 
PMF  will  not  receive  the  t>»iefit  of  a  'Coat"  as  a 
result  of  such  calculations  because  the  fee  offset 
will  always  be  realized  no  later  than  the  lime  that 
the  outside  fee  is  paid  (i.e.,  on  or  about  the  sixth 
business  day  of  the  fiist  month  of  the  calendar 
quarter).  Smce  the  inside  fee  is  paid  at  ihe  end  of 
each  calendar  month.  Plan  investors  will  realize  the 
full  benefit  of  the  offset  before  the  time  that  the 
inside  fee  is  paid  for  the  second  and  third  mo'nths 
of  the  calendar  quarter. 


($50)+(.20%)($200)*{.30)($250+$250-S250)1 
or  $.6781.  representing  the  quarterly  inside 
fee  paid  to  PMF=$3.8658,  which  represents 
the  quarterly  fee  that  would  be  paid  to 
Prudential  Securities  and  PMF  for  ser\ices 
provided  to  the  Plan  investor. 

The  total  annual  fee  that  the  Plan  investor 
would  pay  to  both  Prudential  Securities  and 
PMF  would  be  equal  to  {4)[$3.1877  (net 
outside  fee)  -»•  $.6781  (inside  fee)]  or  $15  4632 
per  $1,000  investment,  or  a  total  fee 
percentage  of  1.55%. 

21.  Because  PMF  will  retain  an  inside 
fee  of  12.5  basis  points  with  respect  to 
assets  invested  in  the  U.S.  Government 
Money  Market  Portfolio,  the  applicants 
note  that  a  potential  conflict  may  exist 
by  reason  of  the  variance  in  net  inside 
fees  among  the  U.S.  Government  Money 
Market  Portfoho  and  the  other 
Portfolios.  The  applicants  also  recognize 
that  this  factor  could  result  in  the 
recommendation  by  Prudential 
Securities  of  a  higher  fee-generating 
Portfolio  to  an  investing  Plan.  To  help 
address  this  potential  conflict. 
Prudential  Securities  will  disclose  to  all 
participants  in  the  Target  Program  the 
fee  differentials  of  the  various 
Portfolios. 

22.  The  books  of  the  Trust  will  be 
audited  annually  by  independent, 
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certified  public  accountar.'s  seie<-'p1  hv 
the  Trustees  and  approvea  by  the 
investors  All  investors  will  receive 
copies  of  an  audited  financial  report  no 
later  than  60  days  after  the  close  of  each 
Trust  fiscal  year.  The  books  and 
financial  records  of  the  Trust  will  be 
open  for  inspection  by  any  investor. 
including  th^  Department,  the  Service 
and  the  Securities  and  Exchange 
Coramission.  at  all  times  during  regular 
business  hours. 

23.  In  summary,  it  is  represented  that 
iha  transactions  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  because:  (a)  The 
investment  of  a  Plan's  assets  in  the 
Target  Program  will  be  made  and 
approved  by  a  Plan  fiduciary  which  is 
independent  of  Prudential  Securities 
and  its  affiliates  such  that  Independent 
Plan  Fiduciaries  will  maintain  complete 
discretion  with  respect  to  participating 
in  the  Target  Program:  (b)  Independent 
Plan  Fiduciaries  will  have  an 
opportunity  to  redeem  their  shares  in 
the  Trust  in  such  fiduciaries"  individual 
discretion;  (c)  no  Plan  will  pay  «  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  in  the  Trust;  (d) 
prior  to  making  an  investment  in  the 
Trust,  each  hidependent  Plan  Fiduciary 
will  receive  offering  materials  and 
disclosures  from  either  PMF  or 
Prudential  Securities  which  disclose  all 
material  facts  concerning  the  purpose. 
fees.  struct\ire.  operation,  risks  and 
participation  in  5ie  Target  Pfog|ram;  (e) 
Prudential  Securities  uill  provide 
written  documentation  to  an 
Independent  Plan  Fiduciary  of  its 
recommendations  ::  ev  i!  .ations  based 
upon  objective  cr.tena,  (f)  any  Sub- 
Adviser  that  is  appointed  by  Prudential 
Securities  to  exercise  investment 
discretion  over  a  Portfolio  will  always 
be  independent  of  Prudential  Securities 
and  its  affiliates;  (g)  the  annual 
investment  advisory  fee  that  is  paid  by 
a  Plan  to  Prudential  Securities  for 
investment  advisory  ser\'ices  rendered 
to  such  Plan  wtU  be  offset  by  such 
amount  as  is  necessary  to  assure  that 
PMF  retains  no  more  than  20  basis 
points  from  any  Portfolio  on  investment 
assets  attributable  to  the  Plan  investor, 
(h)  each  Plan  will  receive  copies  of  the 
Trust's  semi-annual  and  annual  report 
which  will  include  financial  statements 
for  the  Trust  and  investment 
management  fees  paid  by  each  Portfolio; 
and  (i)  on  a  quarterly  and  annual  basis, 
Prudential  Securities  will  provide 
written  disclosures  to  Independent  Plan 
Fiduciaries  with  respect  to  (1)  the 
percentage  of  each  Trust  Portfolio's 
brokerage  commissions  that  are  paid  to 
Prudential  Securities  and  its  affiliates 


and  (2)  the  average  brokerage 
commission  per  share  paid  by  each 
Portfolio  to  Prudential  Securities  as 
compared  to  the  average  brokerage 
commission  per  share  paid  by  each 
Portfolio  to  brokers  other  than 
Prudential  Securities  and  its  affiliates, 
both  expressed  as  cents  per  share 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number.) 

PpT»p!es  Heritage  Financial  (.nup,  in-: 
Ihntt  Incentive  Plan  ^thr  I'hnftPlan): 
and  P  f  op  les  Heritage  I-inantidi  Croup, 
InL  .  Profit  Sharing  and  tmpioyee  Stock 
Ownership  Plan  (the  ESOP;  Togfriher, 
the  Ptans)  Located  in  Portland,  Maine 

[Application  Nos.  I>-9242  and  D-92431 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(aJ.  406(b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  fi-om  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the  past 
receipt  of  certain  stock  rights  (the 
Rights)  by  the  Plans,  which  are 
sponsored  by  Peoples  Heritage  Financial 
Group,  Inc.  (Peoples)  and  its  affiliates, 
pursuant  to  a  stock  rights  offering  (the 
Offering)  by  Peoples  to  shareholders  of 
record  of  Peoples  common  stock  (the 
Stock)  as  of  December  3. 1992;  (2)  the 
holding  of  the  Rights  by  the  Plans 
during  the  Offering  Period;  and  (3)  the 
disposition  or  exercise  of  the  Rights  by 
the  Plans,  provided:  (a)  The  Plans' 
acquisition  and  holding  of  the  Rights 
resulted  from  an  independent  act  of 
Peoples  as  a  corporate  entity,  and  all 
holders  of  the  Stock  were  treated  in  a 
like  manner,  including  the  Plans;  (b) 
with  respect  to  the  Thrift  Plan,  the 
Rights  were  acquired,  held  and 
controlled  by  individual  Plan 
participant  accounts  pursuant  to  plan 
provisions  for  individually  directed 
investment  of  such  accounts;  and  (c) 
with  respect  to  the  ESOP.  the  authority 
for  all  decisions  regarding  the 
acquisition,  holding  and  control  of  the 
Rights  was  exercised  by  an  independent 

fiduciary  which  made  determinations  as 
to  whether  and  how  the  ESOP  should 

exercise  or  sell  the  Rights  acquired 

through  the  Offering. 


Effective  Date:  If  the  p"jpo->-d 
exemption  is  granted,  the  exemption 
will  be  effective  December  3,  1992. 

Summary  of  Facts  and  Representations 

1.  The  Thrift  Plan  is  a  defined 
contribution  plan  which  currently  has 
approximately  850  participants  and  had 
$6,767,410  in  assets  as  of  September  30. 
1992.  The  Thrift  Plan  allows 
participants  to  contribute  up  to  15%  of 
their  compensation  to  the  Plan.  Peoples 
currently  matches  507o  of  each 
participant's  contribution,  up  to  6%  of 
compensation.  The  Thrift  Plan  permits 
participants  to  direct  the  investment  of 
their  accounts,  both  with  respect  to 
employea  contributions  and  Peoples 
matching  contributions,  among  five 
investm.ent  funds,  including  one  fund 
primarily  invested  in  shares  of  the  Stock 
(the  Stock  Fund)  and  four  other  fiinds 
invested  in  other  types  of  assets  (the 
Non-Stock  Funds). 

2.  The  applicant  represents  that  the 
ESOP  is  an  employee  stock  ownership 
plan  within  the  meaning  of  section 
407(d)(6)  of  the  Act.  Participants  are  not 
allowed  to  make  contributions  to  the 
ESOP.  Instead.  Peoples  has  the 
discretionary  authority  to  make 
contributions  as  it  deems  appropriate 
within  the  limits  of  the  Code. 
Contributions  for  any  year  are  allocated 
on  the  basis  of  the  participants' 
compensation  for  that  year.  ESOP  assets 
are  to  be  invested  primarily  in  the 
Stock.  There  are  currently 
approximately  850  participants  in  the 
ESOP.  As  of  January  7,  1993.  the  assets 
of  the  ESOP  consisted  of  Stock  having 

a  fair  n-iarket  value  of  $397,431,  plus 
570,443  in  cash. 

3.  Prior  to  the  Offering,  the  total 
number  of  shares  of  Stock  outstanding 
was  8.330,802.  of  which  approximately 
223.669  shares  (2.68%)  were  held  by  the 
Plans.  The  Stock  is  publicly  traded  on 
llie  NASDAQ  National  Exchange. 
Peoples  has  distributed  to  its 
Stockholders  the  Rights,  which  are 
rights  to  acquire  additional  shares  of 
Stock.  The  total  number  of  shares  of 
Stock  outstanding  after  the  Offering  was 
15,386.193,  an  increase  of  7,055,391 
shares.  Of  these  additional  shares, 
5,600,000  were  sold  to  shareholders 
upon  exercise  of  the  Rights,  and  the 
other  1.455,391  shares  were  sold  to 
outside  investors  p'jjsuant  to  standby 
purchase  agreements.  The  following 
provides  an  overview  of  the  Offering. 

4.  Rights  have  been  distributed  to 
holders  of  Stock  at  the  rate  of  .67  Rights 
per  share  of  Stock  held  as  of  the  close 
of  business  on  the  Record  Date,  the  date 
on  which  Peoples  determined  which 
holders  of  Stock  could  participate  in  the 
Offering.  The  Record  Date  for 
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participants  in  both  Plans  was 
November  16,  1992,  and  December  3, 
1992  for  a!i  other  Stockholders  (see  rep. 
6.  below).  Rights  were  exercisable  from 
the  effective  date  (the  Opening  Date)  of 
the  Final  Registration  Statement  filed 
with  the  Securities  and  Exchange 
Commission,  which  was  December  3, 
1992,  until  December  22, 1992  (the 
Ending  Date).  The  Rights  are  separate 
securities  under  the  Federal  securities 
laws,  and  they  were  quoted  on  the 
NASDAQ  National  Exchange  from  the 
Opening  Date  until  the  Ending  Date  (the 
Offering  Period).  The  price  of  each 
whole  Right  opened  at  $1.00.  rose  to  a 
high  of  $3.00.  and  closed  at  $2,625  at 
the  end  of  the  Offering  Period.  Each 
whole  Right  entitled  the  holder  to 
subscribe  for  and  purchase  one  share  of 
Stock  at  a  stated  exercise  price  set  forth 
in  the  final  Registration  Statement, 
which  was  $5.75.  The  price  per  share  of 
the  Stock  was  $7,625  on  December  4, 
1992  and  $8,625  at  the  end  of  the 
Offering  Period. 

5.  Peoples  determined  that  it  was 
appropriate  to  allow  Thrift  Plan 
participants  to  determine  the 
disposition  of  Rights  allocated  to  their 
accounts.  In  providing  this  pass-through 
election,  Peoples  attempted  to  put 
participants  in  the  same  position  as 
other  shareholders  receiving  Rights,  to 
the  extent  practicable.  On  December  4. 
1992,  participants  were  sent  election 
forms  which  explained  the  Offering. 
The  apphcant  represents  that  election 
forms  and  information  were  sent  to  the 
participants  at  the  same  time  such 
information  went  to  e!l  shareholders. 
Each  participant  who  had  shares  of 
Stock  allocated  to  his  account  in  the 
Stock  Fund  as  of  the  Record  Date  was 
allowed  to  determine  whether  and  to 
what  extent  to  sell  the  Rights  credited 

to  his  account  on  the  open  market,  or  to 
exercise  those  Rights.  Eligible 
participants  were  permitted  to  make 
their  elections  during  an  election  period 
that  ran  until  December  16. 1992  (the 
Election  Close-Out  Date;  see  rep.  8, 
below). 

6.  The  applicant  represents  that  it  was 
unable  to  use  the  same  Record  Date, 
December  3,  1992  for  participants  as  for 
other  holders  of  the  Stock  because  of  the 
time  necessary  to  (i)  value  accounts,  (ii) 
calculate  relative  interests,  and  (iii) 
timely  notify  participants  of  their  rights 
so  that  they  could  prudently  consider 
and  exercise  their  elections.  In  order  to 
protect  participant  interests  to  the 
fullest  extent,  Peoples  allocated  the 
Rights  as  of  the  closest  date  possible 
consistent  with  prudent  administration. 
Peoples  originally  anticipated  that  the 
Offering  would  commence  during  early 
November,  1992,  and  be  completed 


before  the  Thanksgiving  hoUday.  Thrift 
Plan  accounts  are  normally  valued  on  a 
quarterly  basis,  but  Peoples  decided  to 
undertake  a  special  mid-period 
valuation  of  the  Thrift  Plan  once  the 
Opening  Date  was  known,  in  order  to 
allow  participants  to  participate  as  fully 
as  possible  in  the  Offering.  However. 
Peoples  was  not  in  control  of  the  timing 
of  thfi  commencement  of  the  Offering, 
which  depended  on  the  Securities  and 
Exchange  Commission  (SEC)  granting  its 
approval  of  Lhe  transaction.  When  it 
realized  the  SEC's  authorization  would 
be  delayed,  Peoples  planned  to 
commence  the  Offering  on  Monday, 
November  30, 1992.  based  upon  its 
understanding  that  the  SEC  would 
approve  the  transaction  during  the  week 
of  November  23-27. 

Walker  Associates  (Walker),  the 
record  keeper  for  the  Thrift  Plan,  was 
closed  for  the  Thanksgiving  holiday 
from  Thursday,  November  26  until 
Monday,  November  30, 1992.  As  a 
result.  November  25  was  the  last  day 
prior  to  November  30  on  which  Walker 
could  undertake  the  special  valuation. 
Peoples  decided  to  go  forward  with  a 
mid-period  valuation,  and  Walker 
conducted  the  special  valuation  on 
Wednesday,  November  25, 1992,  based 
on  account  balances  as  of  the  close  of 
business  on  November  16,  1992.  The 
special  valuation  thus  occurred  one 
week  before  the  commencement  of  the 
Offering  and  covered  all  contributions 
to  the  Thrift  Plan  since  the  end  of  the 
third  quarter  of  1992,  including 
contributions  from  the  November  13 
payroll. 

The  SEC  approval  was  further 
delayed,  and  Uie  Offering  actually 
commenced  on  December  3.  Once 
Peoples  found  out  that  the  Opening  Date 
would  be  December  3,  and  not 
November  30.  it  considered  whether  to 
conduct  a  second  special  pavToll 
valuation  to  include  contributions  from 
the  November  27  payroll.  Peoples 
determined  that  it  was  probably  not 
physically  possible,  and  in  any  event  it 
would  not  be  prudent,  to  conduct 
another  special  valuation  of  the  Thrift 
Plan.  First.  Walker  advised  Peoples  that 
it  might  not  be  able  to  conduct  a 
complete,  acoirate  and  timely  valuation 
in  the  available  time.  Second,  Peoples 
had  to  notify  all  eligible  participants 
(both  active  and  terminated)  of  the 
Offering  as  soon  as  it  became  effective 
on  December  3,  in  order  to  give  them  a 
sufficient  amount  of  time  to  determine 
the  disposition  of  the  Rights  allocated  to 
their  accounts.  The  applicant  represents 
that  an  updated  valuation  would  likely 
have  resulted  in  errors,  late  notice  to 
participants  or  both.  Peoples 
determined  that  providing  participants 


with  a  sufficient  amount  of  time  to  make 
their  elections  based  upon  the  accurate 
valuation  of  November  25,  greatly 
outweighed  the  minimal  additional 
benefit  to  participants  of  trying  to 
update  the  November  25  valuation. 
Third,  the  date  of  the  special  valuation 
of  the  Thrift  Plan  did  not  preclude  any 
participant  from  participating  in  the 
Offering;  use  of  the  November  27 
pajToll  would  not  have  allowed  any 
new  participants  to  take  advantage  of 
the  Offering. 

With  respect  to  the  ESOP,  the 
applicant  represents  that  it  is  valued 
once  a  year,  on  December  31.  The  Rights 
which  were  distributed  to  the  ESOP  on 
December  3. 1992  pursuant  to  the 
Offering  w-ere  allocated  among  ESOP 
participants  based  upon  share  balances 
as  of  December  31, 1991,  the  date  of  the 
last  annual  valuation.  However,  there 
were  no  contributions  to.  or 
withdrawals  from.  ESOP  accounts  from 
December  31. 1991  until  the  start  of  the 
Offering,  and  no  relative  account 
balances  changed  dunng  that  period. 
Therefore,  the  apphcant  represents  that 
the  fact  that  the  Rights  were  allocated  to 
the  ESOP  based  on  the  December  31, 
1991  valuation  date  was  irrelevant;  a 
December  3, 1992  valuation  would  have 
produced  an  identical  allocation  of 
income  from  the  Rights. 

In  summary,  Peoples  represents  that  it 
used  the  closest  valuation  Record  Date 
possible  consistent  with  its  duty  to 
allocate  accurately  and  to  notify 
participants  of  their  rights  on  a  timely 
basis.  In  doing  so,  Peoples,  as  Plan 
Administrator,  consulted  daily  with  its 
legal  and  administrative  advisers  to 
assure  it  was  doing  everything  possible 
to  protect  participants'  interests. 

7.  Peoples  appointed  Heritage 
Investment  Planning  Group.  Inc. 
(Heritage),  its  wholly  owned  subsidiary, 
as  the  Special  Fiduciary  (the  Special 
Fiduciary)  for  the  Thrift  Plan.  Heritage 
did  not  receive  any  fees  or  commissions 
for  performing  this  function.  A 
participant  could  elect  to  exercise  his 
Rights  by  notifying  the  Special 
Fiduciary  at  any  time  up  imtil  the 
Election  Close-Out  Date.  For 
participants  who  elected  to  have  the 
Rights  in  their  accounts  exercised,  the 
exercise  price  was  obtained  by 
liquidating  a  sufficient  amount  of  their 
assets  in  the  Non-Company  Stock 
Funds,  in  the  order  directed  by  the 
participants,  and  transferring  the 
proceeds  of  such  Hquidations  to  the 
Company  Stock  Fund.  The  Special 
Fiduciary  only  exercised  Rights  to  Lhe 
extent  that  proceeds  were  available  in  a 
participant's  Company  Stock  Fund  as  a 
result  of  the  intra-fund  transfer.  The 
actual  proceeds  transferred  to  the 
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Company  Stock  Fund  for  the  purpose  of 
exercising  Rights  were  held  in  an 
account  called  the  Exercise  Account.  If 
the  amount  of  the  participant's  credit  in 
the  Exercise  Account  was  insufficient  to 
exercise  the  total  number  of  Rights 
which  the  participant  elected  to 
exercise,  the  Special  Fiduciary 
exercised  the  maximum  number  of 
Rights  possible  with  the  participant's 
available  proceeds  and  sold  the  rest. 
Fractional  Rights  could  not  be 
exercised;  any  fractional  Rights 
remaining  after  exercise  were  treated  as 
though  they  were  subject  to  an  election 
to  sell. 

8.  Those  participants  who  elected  to 
sell  their  Rights  could  make  such  an 
election  up  until  the  Election  Close-Out 
Date.  The  Special  Fiduciary  then  sold 
such  Rights  on  the  open  market. 
Althou^  the  Ending  Date,  the  date  on 
which  the  Rights  exp.-"!  '.vis 
December  22,  1992,  the  Election  Close- 
Out  Date  was  December  16. 1992.  The 
applicant  represents  that  the  Election 
Close-Out  Date  deadline  was  imposed 
by  Mellon  Securities  Trust  Co.  (Mellon), 
the  Offering  subscription  agent,  and  was 
noted  in  the  Offerins  prospecrjs.  The 
applicant  rer.''^ser.'5  ■.".'.•  ^.:' 
shareholders  of  the  Siuck  asmg  Mellon 
as  the  selling  agent  had  to  submit  their 
election  by  December  16. 1992.  Since 
Mellon  was  to  perform  the  exercise  and 
sales  transactions  for  the  Thrift  Plan. 
Peoples  had  to  conform  the  Election 
Close-Out  Date  to  Mellon's  deadline. 
The  Special  Fiduciary  sold  the  Rights  as 
the  participant  elections  were  received; 
it  did  not  sell  the  Rights  all  at  one  time. 
The  proceeds  from  all  such  sales  were 
allocated  to  the  Thrift  Plan  accounts  of 
those  participants  who  elected  to  sell 
their  Rights,  in  direct  proportion  to  the 
n'jmber  of  Rights  they  elected  to  sell. 
Individual  elections  by  the  participants 
to  sell  Rights  were  accounted  for  on  a 
transaction-by-traasacUon  basis.  For 
those  participants  who  elected  to  sell 
their  Rights,  the  Rights  were  sold  on  a 
daily  basis  from  December  7. 1992 
through  December  16. 1992.  The  Special 
Fiduciary  prepared  a  daily  list  of 
participants  and  the  number  of  Rights 
each  participant  wanted  to  sell  in  order 
to  notif>'  Mellon  of  the  correct  number 
of  Rights  to  sell.  This  daily  list  was  also 
used  to  allocate  the  correct  amount  of 
proceeds  to  each  participant  who 
elected  to  sell.  If  a  participant  who  had 
shares  of  Stock  allocated  to  his  Thrift 
Plan  account  failed  to  respond  during 
the  election  period,  or  filed  an  invalid 
or  untimely  election,  he  was  deemed  to 
have  elected  to  sell  his  Rights,  and  the 
Special  Fiduciary  proceeded 
accordingly  to  sell  those  Rights  on  the 


open  market.  These  Rights  were  sold  by 
Mellon  on  December  16.  1992. 

9.  The  decision  with  respect  to  the 
disposition  of  the  Rights  allocated  to  the 
ESOP  as  a  result  of  the  Stock  held 
therein  was  made  by  the  independent 
fiduciary  for  the  ESOP.  Tucker  Anthony 
Incorporated  (TA).  TA  is  a  registered 
broker/ dealer  with  total  assets  of  $270 
million.  TA  has  $479  million  of  assets 
under  management.  TA,  which  is 
headquartered  in  Boston,  Massachusetts 
and  in  New  York,  New  York,  is  a 
wholly-owned  subsidiary  of  John 
Hancock  Mutual  Life  Insurance 
Company.  TA  does  not  currently 
provide  any  service  to.  or  have  any 
other  business  relationship  with. 
Peoples  or  any  of  its  subsidiaries.  TA 
decided  to  sell  the  Rights  allocated  to 
the  ESOP.  TA  did  not  solicit  the  views 
of  participants  with  respect  to  this 
decision  because  investment  decisions 
are  not  generally  passed  through  under 
the  ESOP.  Fleet  Bank  of  Maine,  the 
ESOP's  trustee,  agreed  to  be  the 
custodial  trustee  for  these  transactions, 
so  Peoples  was  not  involved  in  the 
actual  trades.  Since  TA  decided  to  sell 
the  Rights  acquired  by  the  ESOP.  the 
proceeds  of  such  sale  were  allocated  to 
each  participant's  ESOP  Stock  Account 
(as  defined  in  the  ESOP)  in  the  same 
ratio  as  that  particular  ESOP  Stock 
Account  bore  to  all  ESOP  Stock 
Accounts  on  the  Record  Date. 

10.  TA  represents  that  prior  to  making 
the  decision  on  behalf  of  the  ESOP  to 
sell  the  Rights,  it  consulted  with  its 
research  analyst  who  was  well 
acquainted  with  Peoples  and  other 
regional  banks.  In  addition.  TA 
considered  a  variety  of  factors  that  it 
deemed  relevant  in  considering  whether 
the  ESOP  should  exercise  or  sell  the 
Rights.  These  factors  included:  (a)  The 
current  market  price  of  the  Stock;  (b)  the 
market  price  of  the  Rights;  (c)  the  price/ 
earnings  ratio  of  the  Stock;  (d)  the  recent 
trading  history  of  the  Stock  and  the 
Rights,  and  how  that  trading  compared 
to  the  trading  of  similar  offerings  of 
comparable  financial  institutions;  (e)  a 
comparison  of  Peoples'  price/earnings 
ratio  compared  to  that  of  comparable 
financial  institutions:  and  [f]  a 
comparison  of  Peoples'  pro-forma  book 
value  to  that  of  other  financial 
institutions,  and  the  relation  of  that 
value  to  the  respective  market  values  of 
those  institutions.  TA  represents  that  it 
had  complete  authority  to  make  the 
decision  with  respect  to  the  Rights  on 
behalf  of  the  ESOP,  and  it  made  the 
decision  to  sell  without  any  influence 
from  Peoples.  TA  considered  the 
objectives  of  the  participants  in  the 
ESOP  as  well  as  \he  manner  in  which 
the  ESOP  operates.  TA  represents  that  it 


also  considered  the  short-term  needs  of 
the  ESOP's  participants.  After 
considering  ail  these  factors,  TA 
determined  that  the  sale  of  the  Rights 
was  appropriate  for  the  ESOP  and  in  the 
best  interest  of  the  ESOP's  participants. 
The  applicant  represents  that  after  TA 
made  the  decision  to  sell,  the  ESOP  sold 
its  Rights  during  the  Offering  Period. 

11.  La  summary,  the  applicant 
represents  that  the  transactions  satisfied 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (a)  The  Plans' 
acquisition  and  holding  of  the  Rights 
resulted  fi-om  an  independent  act  of 
Peoples  as  a  corporate  entity,  and  all 
holders  of  the  Stock  were  treated  in  a 
hke  manner,  including  the  Plans;  (b) 
with  respect  to  the  Thrift  Plan,  the 
Rights  were  acquired,  held  and 
controlled  by  individual  Plan 
participant  accounts  pursuant  to  Plan 
provisions  for  individually-directed 
investment  of  such  accounts;  and  (c) 
with  respect  to  the  ESOP,  the  authority 
for  all  decisions  regarding  the 
acquisition,  holding  and  control  of  the 
Rights  was  exercised  by  the  ESOP's 
independent  fiduciary.  TA.  which  made 
determinations  whether  and  how  the 
ESOP  should  exercise  or  sell  the  Rights 
acquired  through  the  Offering. 
FOR  FU51THER  INFORMATION  COf^TACT:  Gary 
H  LcTxo\v:z  cf  tnc  Department, 
telephone  (Z02j  219-8881.  (This  is  not 
a  toll-frye  nurr.ber ! 

Federal  Paper  Beard  Saldned 
Employees'  Pension  Plan  (the  Plan) 
Located  in  Montvale.  New  Jersey 

l.'Kppiicauon  No.  D-9J12i 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordeince  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  tc:  (1)  The  proposed 
contribution  to  the  Plan  of 
approximately  11,051  acres  of  growing 
timber  (the  Timber)  by  the  Federal 
Paper  Board  Company,  Inc.  (the 
Employer),  the  Plan's  sponsor  and  as 
such  a  party  in  interest  with  respect  to 
the  Pldii.  in  partial  satisfaction  of  the 
Employer's  obligation  to  make  cert^n 
cash  contributions  to  the  Plan  by 
September  15, 1993;  and  (2)  the 
proposed  sale  of  the  Timber  by  the  Plan 
to  the  Employer  when  the  Timber  is 
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harvested  by  the  Employer  at  a  later 
date;  provided  that  the  following  _ 
conditions  are  met: 

(a)  The  Timber  is  valued  at  an  amount 
which  is  no  greater  than  its  fair  market 
value  at  the  time  of  contribution,  as 
established  by  an  independent, 
qualified  appraiser; 

(b)  The  terms  and  conditions  of  the 
contribution  are  at  least  as  favorable  to 
the  Plan  as  terms  and  conditions  which 
the  Plan  could  obtain  in  a  purchase  of 
similar  timber  by  the  Plan  from  an 
unrelated  party; 

(c)  The  fair  market  value  of  the 
Timber  does  not  exceed  10%  of  the 
Plan's  total  assets  at  the  time  of  the 
contribution  and  at  any  time  during 
which  the  Timber  is  held  as  an  asset  for 
the  Plan's  portfolio; 

(d)  In  any  sale  of  the  Timber  by  the 
Plan  to  the  Employer  at  a  later  date,  the 
Plan  receives  an  amount  which  is  no 
less  than  the  greater  of  either:  (i)  The 
fair  market  value  of  such  Timber  at  the 
time  of  the  transaction  as  established  by 
an  independent,  qualified  appraiser;  or 
(ii)  the  fair  market  value  of  the  Timber 
at  the  time  of  the  contribution  as 
established  by  the  independent 
appraisal  which  was  used  for  valuing 
the  Timber  when  the  contribution  was 
made  by  the  Employer; 

(e)  AmSouth  Bank.  N.A.  (AmSouth), 
as  an  independent,  qualified  fiduciary 
for  the  Plan,  determines  that  the 
proposed  contribution  of  the  Timber  to 
the  Plan  is  in  the  best  interests  of  the 
Plan  as  an  investment  for  the  Plan's 
portfolio  at  the  time  of  the  transaction, 
and  protective  of  the  Plan  and  its 
participants  and  beneficiaries; 

(f)  AmSouth  determines  that  upon 
any  sale  of  the  Timber  by  the  Plan  to  the 
Employer,  the  sale  would  be  in  the  best 
interests  and  protective  of  the  Plan  and 
its  participants  and  beneficiaries; 

(g)  AmSouth  monitors  the 
performance  of  the  Timber  as  an 
investment  for  the  Plan  and  takes 
whatever  action  is  necessary  to 
safeguard  the  interests  of  the  Plan  and 
its  participants  and  beneficiaries;  and 

(h)  AmSouth  monitors  the  compliance 
by  all  parties  with  the  terms  and 
conditions  of  the  exemption. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
which,  as  of  March  31, 1993,  had  1.978 
participants  and  total  assets  of 
approximately  $74,267,863.  The  Plan  is 
maintained  by  the  Employer,  a  New 
York  corporation  with  its  executive 
offices  located  at  75  Chestnut  Ridge 
Road,  Montvale,  New  Jersey.  The  assets 
of  the  Plan  are  held  in  a  master  trust  (the 
Master  Trust)  by  Wachovia  Bank  of 
North  Carolina,  N.A.  (Wachovia).  The 


Master  Trust  also  holds  the  assets  of 
ttiree  other  retirement  plans  maintained 
by  the  Employer — the  Federal  Paper 
Board  Hourly-Wage  Employees'  Pension 
Plan,  the  Federal  Paper  Board  Company, 
Inc.  Pension  Plan  for  Hourly  Employees 
of  the  Paper  Division-CaroUna 
Operations,  and  The  Imperial  Cup 
Corporation  401(k)  Profit  Sharing  Plan 
(the  Other  Plans).  The  applicant  states 
that  the  proposed  transactions  regarding 
the  Timber  will  only  involve  the  assets 
of  the  Plan  and  will  not  be  commingled 
for  investment  purposes  with  assets  of 
the  Other  Plans  held  in  the  Master 
Trust. 

2.  The  Employer  proposes  to  satisfy 
part  of  its  funding  obligations  to  the 
Plan  for  the  Plan  year  ending  September 
15,  1993  by  contributing  the  Timber." 
The  Timber  will  be  contributed  in  the 
form  of  a  timber  deed  which  passes 
owmership  of  a  long  term  fee  simple 
interest  in  the  existing  growing  timber 
to  the  Plan  at  its  fair  market  value  as 
established  by  an  independent  appraiser 
at  the  lime  of  contribution.  The 
Employer  states  that  its  federal  income 
tax  deduction  for  the  contribution  will 
not  exceed  the  fair  market  value  of  the 
Timber  on  the  date  the  contribution  is 
made.  The  fair  market  value  of  the 
Timber  will  equal  approximately  7.2% 
of  the  Plan's  total  assets. 

The  Employer  will  continue  to  own 
the  underlying  land  and  will  ovm  any 
new  timber  which  is  grown  after  the 
Timber  is  harvested.  In  this  regard, 
Am.South  will  make  all  investment 
decisions  for  the  Timber  as  the  Plan's 
independent  fiduciary  (as  discussed 
below)  and  will  enter  into  an  agreement 
with  the  Employer  for  the  Employer  to 
manage  the  Timber  during  the  period 
prior  to  harvest.  The  management  of  the 
Timber  will  include  maintaining  fire 
protection,  pest  control,  roads,  drainage 
and  other  normal  forestry  practices.  The 
fees  that  will  be  charged  by  the 
Employer  for  its  services  as  manager  of 
the  Timber  will  reflect  direct  expenses 
only,^  The  Plan's  payment  of  these 


"The  Depaitoent  expresses  no  opinion  in  this 
proposed  exemption  as  to  whether  the  proposed 
contribution  of  the  Timber  would  violate  section 
404(a)  of  the  Act.  Section  404(a)(1)  of  the  Act 
requires,  among  other  things,  that  plan  fiduciaries 
act  prudently,  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiaries  when  mai:ing  investment  decisions  on 
behalf  of  a  plan. 

^The  applicant  represents  that  the  services 
provided  by  the  Employer  to  the  Plan  as  manager 
of  the  Timber  will  meet  the  statutory  exemption  for 
services  by  a  party  in  interest  usder  section 
408(b)i2)  of  the  Act  and  the  regulations  thereondsr. 
However,  the  Department  is  providing  no  opinioa 
herein  as  to  whether  the  Employer's  provision  of 
such  services  under  the  arrangeaient  described  will 
satisf)'  section  408(b)(21. 


expenses  will  be  monitored  by 
AmSouth  to  ensure  that  such  expenses 
are  appropriate. 

3.  The  Timber  is  located  on  11,054 
acres  of  non-contiguous  lands  owned  by 
the  Employer  in  14  counties  in  North 
Carolina,  3  counties  in  South  Carolina, 
and  2  counties  in  Georgia.  Most  of  the 
Timber  is  in  pine  plantations  which  will 
be  harvested  routinely  during  the  twelve 
year  period  commencing  in  calendar 
year  2002  and  ending  in  calendar  year 
2014, 

The  Employer  owns  more  than 
550,000  acres  of  timberland  in  the 
Southeastern  United  States  and  operates 
two  large  pulp  and  paperboard  mills — 
one  in  North  Carolina  and  one  in 
Georgia.  The  Employer  acquires 
approximately  25%  of  its  annual  wood 
needs  from  its  owm  timberlands  and  the 
balance  is  purchased  from  other 
sources.  When  the  Timber  is  eventually 
harvested,  the  Employer  along  with 
other  pulp  and  paper  manufacturers  in 
the  area  will  be  potential  purchasers  for 
the  Timber.  The  Employer  proposes  to 
purchase,  pursuant  to  the  terms  of  a 
written  agreement  which  will  be  entered 
into  by  the  parties  at  the  timaof 
contribution,  any  and  all  of  the  Timber 
at  the  time  it  is  harvested  or  at  an  earlier 
date  if  AmSouth  proposes  to  have  the 
Plan  sell  the  Timber.^'  The  Employer 
will  be  obligated  to  buy  the  Timber  at 
a  price  which  is  the  greater  of  either  (i) 
the  fair  market  value  of  the  Timber  at 
the  time  of  tfie  transaction  as 
established  by  an  independent, 
qualified  appraiser  chosen  by  AmSouth. 
or  (ii)  the  fair  market  value  of  the 
Timber  at  the  time  of  the  contribution, 
as  established  by  the  independent 
appraisal  which  was  used  for  valuing 
the  Employer's  contribution.  However, 
under  the  agreement,  the  Plan  will  not 
be  obligated  to  sell  the  Timber  to  the 
Employer  and  can  sell  the  Timber  on 
the  open  market  at  the  best  possible 
price.  The  applicant  states  that  the  fair 
market  value  of  the  Timber  for  any  such 
sale  will  be  readily  determinable  by 
AmSouth  through  an  analysis  of  market 
prices  for  similar  timber  or  a 
contemporaneous  appraisal  of  the 
Timber  by  a  qualified  independent 
appraiser. 

4.  The  Timber  has  been  appraised  by 
Thomas  R.  Brickman  RF/ACF  (Mr. 
Brickman)  of  Resource  Management 
Service,  Inc.  (RMS),  an  independent. 


"  The  applicant  states  that  the  agreement  with 
the  Plan  to  buy  the  Timber  is  meant  to  protect  the 
Plan's  interests  in  the  event  the  value  of  the  Timber 
declines  due  to  damage  from  fire,  disease  or  other 
natural  causes.  The  applicant  notes  that  the  fair 
market  value  of  the  Timber  is  otherwise  expected 
to  increase  as  the  Timber  grows  and  the  age  of  the 
trees  becomes  closer  to  the  time  for  harvest. 
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qualified  timberland  appraiser  located 
in  Birmingham.  Alabama,  as  having  a 
fair  market  value  of  $5,380,000  as  of 
April  21. 1993.  RMS  used  the  income 
approach  to  value  the  Timber,  with  a 
discount  rate  of  8%  used  based  on 
comparable  sales  of  timber  in  the  area. 
The  property  rights  appraised  were 
limited  to  the  timber  rights  only  in  the 
existing  timber  which  ihe  Plan  would 
acquire,  subject  to  casements  and 
encumbrances  of  record,  aiid  did  not 
involve  any  mineral  rights  or  other 
interests  in  the  land  owned  by  the 
Employer  Mr.  Brickman  represents  that 
forestry  experts  from  RMS  thoroughly 
inspected  the  Timber  in  accordance 
with  standard  industry  procedures.  The 
findings  of  RMS  indicate  that  the 
Timber  is  almost  entirely  planted  pine 
in  terms  of  total  volume.  96%  of  which 
is  under  28  years  of  age.  The  fnw  natural 
stands  that  exist  (approximately  9%  of 
the  total  acres)  are  mostly  narrow  drains 
following  the  courses  of  small  creeks 
interspersed  in  the  planted  stands.  Mr. 
Brickman  states  that  the  land  on  which 
the  Timber  stands  has  been  managed  by 
the  Employer  to  maximize  pine 
production  a;id  that  nearly  all  land 
capable  of  being  converted  to  pine  is 
being  used  with  some  thinning 
practiced  in  order  to  maximize  saw 
timber  production.  Mr.  Brickman  notes 
that  access  to  most  of  the  tracts  of  the 
Timber  is  well  established  and  that 
roads  are  in  good  condition.  Mr. 
Brickman  concludes  that  the  highest 
dnd  best  use  for  the  Timber  would  be  as 
raw  material  for  which  there  is  a  readily 
available  market. 

5.  AmSoulh,  the  Plan's  independent 
fiduciary,  represents  that  it  has 
extensive  experience  in  the  management 
of  assets  of  employee  benefit  plans  and 
other  institutional  investors.  AmSouth 
currently  manages  over  S250  miUion  in 
timberland  assets  in  a  fiduciary  capacity 
and  maintains  a  natural  resources 
department  that  manages  in  excess  of 
500,000  acres  of  timber  held  in 
investment  portfolios.  AmSouth  states 
that  it  has  expertise  with  respect  to 
timber  acquisition,  forest  management, 
timber  growth  and  timber  sales. 
AmSouth  represents  that  it  has  no 
relationship  to  the  Employer  or  its 
affiliates. 

6.  AmSouth  will  enter  into  a  wTitten 
agreement  with  the  Employer  at  the 
time  of  the  contribution  of  the  Timber 
which  provides  that  AmSouth  will  have 
complete  control  over  the  timing  and 
conditions  of  the  harvesting  and  sale  of 
the  Timber.  As  part  of  this  agreement. 
AmSouth  will  maintain  discretionary 
control  and  oversee  any  forestry 
management  undertaken  by  the 
Employer.  AmSouth  will  also  enter  into 


an  agreement  with  the  Employer  (as 
noted  in  Item  3  above)  wherein  the 
Employer  will  agree  to  purchase  the 
Timber  at  a  purchase  price  equal  to  the 
greater  of  its  then  current  fair  market 
value  or  its  fair  market  value  on  the  date 
of  the  contribution.  However.  AmSouth 
states  that  the  current  fair  market  value 
of  the  Timber  as  established  by  RMS  is 
indicative  of  what  the  Timber  would  be 
worth  in  its  present  condition  on  the 
open  market  if  the  Plan  had  to  sell  the 
Timber  prior  to  its  scheduled  time  for 
harvest. 

7,  AmSouth  has  reviewed  the 
contribution  to  the  Plan  of  the  Timber 
and  considered  the  appropriateness  of 
the  Timber  as  an  investment  for  the 
Plan.  AmSouth  has  determined  that  the 
acquisition  of  the  Timber  by  the  Plan 
would  be  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries,  based  on  all  relevant 
information  concerning  the  proposed 
transaction  including  the  appraisal  of 
the  Timber  by  RMS.  In  this  regard, 
AmSouth  believes  that  the  terms  and 
conditions  of  the  contribution  are  at 
least  as  favorable  to  the  Plan  as  terms 
and  conditions  the  Plan  could  obtain  in 
a  purchase  of  similar  timber  from  an 
unrelated  party  AmSouth  states  that  the 
Plan's  investment  in  the  Timber  would 
be  prudent  and  would  add 
diversification  to  the  Plan's 
investments.  AmSouth  states  further 
that  the  Timber  would  comply  with  the 
Plan's  investment  objectives  and 
pohcies  and  would  not  adversely  affect 
the  Plan's  liquidity  needs.  Thus, 
AmSouth  represents  that  the  Timber  as 
an  asset  for  {he  Plan  will  not  adversely 
impact  the  Plan's  ability  to  make  any 
ctirrent  or  projected  benefit  payments. 

8.  AmSoulh  will  monitor  the 
performance  of  the  Timber  as  an 
investment  for  the  Plan  and  will  take 
whatever  action  is  necessary  to 
safeguard  the  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 
AmSoulh  will  ensure  that  the  fair 
market  value  of  the  Timber  will  not 
exceed  10%  of  the  Plan's  total  assets  at 
the  lime  of  the  contribution  and  at  any 
time  during  which  the  Timber  is  held  as 
an  asset  for  the  Plan's  portfolio. 
AmSouth  will  have  the  authority  to 
require  that  the  Plan  sell  any  of  the 
Timber,  either  on  the  open  market  or  to 
the  Employer,  if  necessary  to  ensure  that 
the  value  of  the  Timber  does  not  exceed 
the  10%  limit.  AmSouth  will  monitor 
compliance  by  all  of  the  parties  with  the 
terms  and  conditions  of  the  proposed 
exemption  and  imderstands  that  the 
effectiveness  of  the  exemption,  if 
granted,  will  be  dependent  of  such 
compliance. 


9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  .statutory 
criteria  of  section  408(a}  of  the  Act 
because:  (a)  The  Timber  will  be  valued 
at  an  amount  which  is  no  greater  than 
its  fair  market  value  at  the  time  of 
contribution  to  the  Plan,  as  established 
by  an  independent,  qualified  appraiser; 
(b)  the  Timber  w  ill  be  contributed  under 
terms  and  conditions  which  are  at  least 
as  favorable  to  the  Plan  as  a  purchase  of 
similar  timber  on  the  open  market;  (c) 
the  fair  market  value  of  the  Timber  will 
not  exceed  10%  of  the  Plan's  total  assets 
at  any  time  during  the  proposed 
acquisition  or  holding  of  the  Timber;  (d) 
the  Employer  will  purchase  the  Timber 
at  the  time  it  is  harvested,  or  earlier  if 
the  Plan  proposes  to  sell  the  Timber,  at 
a  price  which  will  be  the  greater  of 
either  (i)  the  fair  market  value  of  such 
Timber  at  the  time  of  the  transaction,  as 
established  by  an  independent, 
qualified  appraiser;  or  (ii)  the  fair 
market  value  of  the  Timber  at  the  time 
of  the  contribution  to  the  Plan,  as 
established  by  the  independent 
appraisal  used  for  such  contribution;  |e) 
the  Plan's  interests  with  respect  to  the 
contribution  of  the  Timber,  and  any 
subsequent  sale  of  the  Timber  to  the 
Employer,  will  be  represented  by 
AmSouth,  a  qualified,  independent 
fiduciary;  (f)  AmSouth  will  monitor  the 
proposed  transactions,  as  well  as  the 
conditions  of  the  exemption,  and  will 
take  any  app.-opriate  action  necessary  to 
safeguard  the  Plan's  interests,  and  (g) 
AmSoulh  has  analyzed  the  contribution 
as  an  investment  for  the  Plan  and 
concluded  that  the  transaction  would  be 
in  the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

For  Further  Information  Contact;  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Riser  Foods.  Inr.,  Empl'^yee  Savings 
and  Retirement  Plan  (the  Plan)  Located 
in  Bedford  Heights.  Ohio 

[Application  No.  D-9323J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2^70.  subpart  B  (55 
FR  32836.  32847,  August  10.  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406  ib)(l)and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
fiom  the  epplicaticn  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  !l)  the  proposed  extension  of 


credit  over  a  one-year  period  {the  Loans) 
to  the  Plan  by  Riser  Foods,  Inc.  (the 
Employer),  the  sponsor  of  the  Plan,  with 
respect  to  a  group  annuity  contract  (the 
GAC)  issued  by  Mutual  Benefit  Life 
Insurance  Company  of  New  Jersey 
(Mutual  Benefit);  and  (2)  the  potential 
repayment  of  the  Loans  (the 
Repayments)  by  the  Plan;  provided  that 
the  following  conditions  are  satisfied; 

(A)  All  terms  of  such  transactions  are 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  arm's- 
length  transactions  with  an  unrelated 
party; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(C)  The  Repayments  shall  not  exceed 
the  amount  of  the  Loans; 

(D)  The  Repayments  shall  not  exceed 
the  amounts  actually  received  by  the 
Plan  from  Mutual  Benefit,  any  state 
guaranty  fund,  and  any  other 
responsible  third  party  payors  with 
respect  to  the  GAC  (the  CAC  Proceeds); 
and 

(E)  The  Repayment  of  the  Loans  shall 
be  waived  to  the  extent  that  the  total 
amount  of  the  Loans  exceeds  the  total 
GAC  Proceeds. 

Temporary  Nature  of  Exemption:  This 
exemption,  if  granted,  shall  apply  to 
Loans  executed  within  one  year  from 
the  date  on  which  the  first  of  such 
Loans  is  executed. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
retirement  plan  which  includes  a  cash 
or  deferred  compensation  arrangement 
under  section  401  (k)  of  the  Code  and 
pro\'ides  for  employer  matching 
contributions  and  additional  employer 
discretionary  contributions.  As  of 
January  29, 1993,  the  Plan  had  205 
participants,  and  as  of  December  31, 
1991,  the  Plan  had  total  assets  of 
approximately  $865,775.  The  Employer 
is  an  Ohio  corporation  engaged  in  the 
wholesale  and  retail  grocery  business, 
with  its  principal  offices  in  Bedford 
Heights.  Ohio.  Participants  in  the  Plan 
include  employees  of  the  Employer  and 
the  following  wholly-owned 
subsidiaries  of  the  Employer:  Rini-Rego 
Supermarkets,  Inc.,  American  Seaway 
Foods,  Inc.,  and  Seaway  Food  Service, 
Inc.  The  Plan  has  two  trustees:  J  &  W 
Seligman  Trust  Company  (Seligman) 
and  Capital  Guardian  Trust  Company 
(Capital  Guardian).  The  Plan  provides 
for  individual  participant  accounts  (the 
Accounts)  and  for  participant-directed 
investment  of  the  Accounts  among 
investment  options  offered  by  an 
investment  vehicle  selected  by  the 
I'mployer.  Plan  participants  may  change 
— e  directions  for  investment  of  their 
Accounts  on  a  quarterly  basis. 


2.  Effective  May  30,  1990  and  prior  to 
August  27, 1992,  all  Plan  assets  were 
held  in  trust  by  Seligman  and  were 
invested  and  managed  by  Mutual 
Benefit  under  a  group  annuity  contract 
(the  GAC).  Under  the  GAC.  four 
different  investment  funds  were  offered 
to  Plan  participants  for  the  investment 
of  their  Accounts,  These  investment 
choices  included  a  general  account  fund 
(the  GA  Fund),  which  provides  for  the 
payment  of  interest  at  a  guaranteed  rate 
(the  GA  Rate)  of  no  less  than  four 
percent  per  annum  on  principal 
deposits  through  May  30,  2027.^*  The 
GA  Rate  for  contributions  to  the  GA 
Fund  during  the  GAC's  first  year, 
effective  May  30. 1990.  was  8.0  percent, 
and  the  GA  Rate  for  contributions 
during  the  second  year,  effective  May 
30,  1991,  was  7.25  percent.  Principal 
contributions  were  not  made  to  the  GA 
Fund  after  July  16, 1991.  As  of 
December  31, 1991.  the  GA  Fund  held 
Plan  assets  totalling  $171,923.95. 

The  terms  of  the  GAC  authorize 
withdrawals  from  the  GA  Fund  to 
enable  inter-fund  transfers  upon 
participant  direction,  distributions  upon 
termination  of  employment,  hardship 
withdrawals,  and  loans  (collectively,  the 
Withdrawal  Events).  Since  August  27. 
1992,  Capital  Guardian  has  ser\-ed  as 
trustee  with  respect  to  all  Plan  assets 
other  than  those  invested  in  the  GA 
Fund,  and  all  Plan  assets  other  than  the 
GA  Fund  have  been  withdrawn  from  the 
GAC. 

3  By  an  order  entered  July  16, 1991 
in  the  Superior  Court  of  New  Jersey. 
Mutual  Benefit  was  placed  into 
receivership  and  rehabilitation  by  the 
New  Jersey  Commissioner  of  Insurance 
(the  Receivership). 23  Since  the 
commencement  of  the  Receivership, 
withdrawals  from  the  GA  Fund  have 
been  suspended.**  Consequently, 


'*  Section  2.5  of  the  GAC  provides  tha-  Mutual 
Benefit  will  guarantee  the  principal  amount  and 
will  credit  interest  at  a  "guaranteed  Interest  rate" 
of  4.0  percent  compounded  annually,  or  at  one  or 
more  rates  higher  than  the  "guaranteed  interest 
rate",  to  be  changed  no  more  frequently  than  once 
each  year. 

"  The  Department  notes  that  the  decision  to 
act]uire  and  bold  the  GAC  are  governed  by  the 
fiduciary  responsibility  reqmroments  of  part  4. 
subtitle  B.  title  I  of  the  Act  In^is  regard,  the 
Department  herein  is  not  proposing  relief  for  any 
violations  of  part  4  which  may  have  arisen  as  a 
restilt  of  the  acquisi'jon  and  holding  of  the  GAC 

"Plan  assets  other  than  the  GA  Fund  are  not 
affected  by  the  suspension  of  pa>Tnents  on  Mutual 
Benefit's  obligations,  and  have  been  withdrawn 
from  Mutual  Benefit's  custody,  because  such  assets 
were  invested  in  fimds  considered  to  be  "separate 
accounts"  to  which  the  court-ordered  withdrawal 
and  transfer  resLriclions  do  not  apply.  Tne  terms  of 
the  Receivership  imposed  by  the  Superior  Court 
specifically  allow  payment  from,  and  withdrawal  of 
funds  invested  in  Mutual  Benefit  separate  accounts. 


Withdrawal  Events  are  not  being  funded 
by  the  GA  Fund. 

The  Employer  represents  that  under 
prevailing  circimistances  it  is  likely  that 
Plan  assets  invested  in  the  GA  Fund 
will  be  subject  to  restrictions  for  an 
extended  period  of  time,  and  potentially 
subject  to  loss  of  interest  and  principal. 
In  order  to  enable  Plan  participants  to 
prevent  loss  of  guaranteed  principal  and 
interest  by  transferring  Account  funds 
out  of  the  GA  Fund  over  a  one-year 
period,  and  to  resume  funding  of  other 
Withdrawal  Events  by  the  GA  Fund  for 
one  year,  the  Employer  proposes  to 
make  the  Loans  to  the  Plan.  The 
Employer  is  requesting  an  exemption  to 
permit  the  Loans,  and  their  potential 
Repayment  by  the  Plan,  under  the  terms 
and  conditions  described  herein. 

4.  The  terms  of  the  Loans  and  the 
Repayments  are  set  forth  in  a  written 
agreement  (the  Agreement)  between  the 
Employer  and  Seligman.  Under  the 
Agreement  the  Employer  will  be 
obligated  to  make  the  Loans  over  a  one- 
year  period  at  such  times  and  in  such 
amounts  as  required  to  enable  the  GA 
Fund  to  fund  Withdrawal  Events,  in  lieu 
of  the  same  amounts  which  otherwise 
would  be  paid  by  Mutual  Benefit  as 
withdrawals  from  the  GA  Fund  under 
the  terms  of  the  GAC.  Accordingly,  the 
amount  of  each  Loan  will  be  determined 
on  the  basis  of  total  principal  deposits 
plus  interest  at  the  Contract  Rate,  less 
previous  withdrawals,  as  of  the  date  of 
the  Loan.  Each  Loan  will  also  be 
reduced  by  any  amounts  actually 
received  by  the  Plan,  with  respect  to  the 
Withdrawal  Event  funded  by  the  Loan, 
from  Mutual  Benefit  or  any  other  party 
making  payment  with  respect  to  Mutual 
Benefit's  obligation  under  the  GAC:  The 
Employer  will  receive  no  interest  or  fees 
for  the  Loans.  The  Employer's  obligation 
to  make  the  Loans  pursuant  to  the 
Agreement  will  expire  one  year  from  the 
date  on  which  the  first  Loan  under  the 
Agreement  is  executed.^* 

In  rettim  for  the  Loans,  the  Plan  is 
obUgated  to  make  the  Repaynents  of  the 
Loans  as  specified  in  the  Agre«^ment. 
The  Agreement  provides  that  the 
Repayments  will  be  made  only  from  the 
proceeds  received  by  the  Plan  with 
respect  to  the  GAC  from  Mutual  Benefit, 
any  state  guaranty  fund,  or  any  other 
responsible  third  party  making  payment 
vdth  respect  to  the  GAC  (collectively, 
the  GAC  Proceeds).  No  other  Plan  assets 
may  be  used  to  repay  the  Loans.  The 
Agreement  provides  that  if  the  total 


''The  Employer  anticipates  that  during  {he  oa*- 
year  period  of  the  Agreement,  all  participants  with 
Account  balances  invested  in  the  GA  Fund  will 
withdraw  such  balances  or  will  direct  the  transfer 
of  such  balances  to  one  of  the  Plan's  investment 
funds  managed  by  Capital  Guardian. 
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a:;:o'---:t  cf  GAC  Proceeds  is  less  than  the 
t,:ita!  amount  of  the  Loans,  then  the 
Employer  vvill  forgive  repayment  of  the 
deficiency. 

'  In  summary,  the  apphcant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a}  of 
the  Act  for  the  following  reasons:  (1) 
The  Plan  will  be  relieved  of  any  further 
risk  of  loss  of  principal  or  interest  with 
respect  to  the  GAC;  (2)  The  Loans  will 
allow  the  Plan  to  resume  the  funding  of 
Withdrawal  Events  involving  GA  Fund 
assets;  (3)  The  Loans  will  protect  the 
Accounts'  full  investments  in  the  GA 
Fund  as  of  the  date  of  the  Loans, 
represented  by  total  principal  deposits 
in  the  GA  Fund  plus  interest  at  the 
Contract  Rate,  less  previous 
withdrawals;  (4)  The  Plan  will  pay  no 
interest  or  expenses  for  the  Loans.  (5) 
The  RepavTnents  will  be  restricted  to  the 
GAC  Proceeds;  and  (6)  The  Repayments 
will  be  waived  to  the  extent  the  Loans 
exceed  the  GAC  Proceeds, 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number ) 

Hanover  Orthopaedic  Associates,  Inc. 
Profit  Sharing  Plan  Mhe  Plan)  Located 
in  Hanover.  Pennsylvania 

lApphcaUon  .No.  D-9384i 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  cf  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  shall  not  apply  to  the 
proposed  salo  (the  Sale)  from  R.  James 
Rinker,  M.D  s  (Dr.  Rinker)  individually- 
d.rected  account  (the  Account)  in  the 
Plan  of  certain  property  (the  Property)  to 
Dr.  Rinker,  a  party  in  interest  with 
respect  to  the  Plan. 

This  propo<;ed  exemption  is 
conditioned  upon  the  following 
requirements;  (1)  The  Sale  is  a  one-time 
cash  transaction;  (2)  the  Plan  is  not 
required  to  pay  any  commissions,  costs 
cr  other  expenses  in  connection  with 
this  transaction;  (3)  the  Property  is 
appraised  by  a  qualified,  independent 
appraiser;  and  (4)  the  sales  price  for  the 
Prcperty  reflects  its  fair  market  value  on 
tiie  date  cf  the  Sale. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
sponsored  by  Hanover  Orthopaedic 
Associates.  Inc.  (the  Employer),  which 
as  of  March  24, 1993.  had  17 
participants,  one  of  whom  is  Dr.  Rinker. 
The  Plan  provides  for  individually- 
directed  accounts  by  participants.  As  of 
September  30. 1992,  the  Plan  had  total 
assets  of  $2,287,272  and  the  Account 
had  total  assets  of  $881,077,61.  Thomas 
K.  Howard,  M.D.,  James  H.  Ellison. 
M.D..  and  Dr.  Rinker  are  the  trustees  of 
the  Plan. 

2.  The  Property  is  a  parcel  of  vacant 
land  located  at  the  Long  Cove  Club. 
Hilton  Head  Island.  Lot  #85,  county  of 
Beaufort  in  the  state  of  South  Carolina. 
The  Long  Cove  Club  consists  of  575  full 
size,  single  femily  lots  on  an  eighteen 
(18)  hole  golf  course.  The  Account 
originally  piircbased  the  Property  on 
August  8, 1984  from  Albert  and  Bettie 
Keske,  unrelated  parties,  for  a  cash 
purchase  price  of  $71,000.  Dr.  Rinker 
represents  that  the  Account  purchased 
the  Property  for  use  as  an  inflation 
hedge  in  the  hopes  that  it  would 
appreciate  in  value.  Dr.  Rinker  further 
represents  that  the  Property  has  not 
been  used  in  any  capacity  for  the  past 
nine  (9)  years  and  that  the  Account  has 
paid  all  expenses  related  to  the  Property 
during  this  nine  (9)  year  period. 

3.  In  order  that  the  Account  may 
divest  itself  of  a  non-income  producing 
asset.  Dr.  Rinker  requests  an 
administrative  exemption  from  the 
Department  to  purchase  the  Property  for 
cash  from  the  Account  for  its  fair  market 
value  on  the  date  of  the  Sale.  Dr.  Rinker 
represents  that  he  does  not  owna  any  of 
the  properties  adjacent  to  the  Property. 
Because  the  Sale  would  be  between  Dr, 
Rinker  and  the  Account,  the  accounts  of 
the  other  Plan  participants  would  not  be 
affected.  The  Plan  will  not  be  required 
to  pay  any  commissions,  costs  or  other 
expenses  in  connection  with  this 
transaction. 

4.  John  E.  McKenzie,  Jr.  (Mr. 
McKenzie)  of  John  E.  McKenzie.  Jr.  and 
Associates  (McKenzie  Associates) 
appraised  the  Property  (the  Appraisal). 
Mr.  McKenzie's  qualifications  include 
nineteen  (19)  years  of  experience  as  a 
licensed  South  Carolina  real  estate 
broker  with  eight' (8)  years  specialized 
experience  as  the  broker-in-charge  of 
Long  Cove  Club  Realty,  Inc.  and 
approximately  ten  (10)  years  of 
appraisal  experience.  Mr.  McKenzie 
represents  that  both  he  and  McKenzie 
Associates  are  unrelated  to  and 
independent  of  the  Employer. 

In  determining  the  fair  market  value 
of  the  Property,  Mr.  McKenzie  relied  on 
the  Sales  Comparison  approach  and 


..u;;;  luded  mat  as  of  January-  12,  1993, 
the  fair  market  value  of  the  Property  is 
$105,000  which  includes  a  ten  (10) 
percent  sales  commission  fee. 
According  to  Mr  McKenzie's  valuation, 
the  fair  market  value  of  the  Property 
without  the  commission  is  595,455.  The 
Appraisal  provided  comparisions  to 
three  (3)  lets  of  similar  size  on  the 
fairway  of  the  Long  Cove  Club  golf 
course.  Thus,  based  upon  the  Appraisal, 
the  Account  will  sell  the  Property  to  Dr. 
PJnker  for  $105,000.  which  is  equivalent 
to  ihe  fair  market  value  of  the  Property 
pi  :<;  a  ten  (10)  percent  sales  commission 
fee. 

5.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory-  iiTitena  for  an  exemption 
under  section  408i'a)  of  the  Act  because: 
(a)  the  Sale  will  represent  a  one-time 
cash  transaction;  fb)  the  Plan  will  not  be 
required  to  pay  any  commissions,  costs 
or  other  expenses  m  connection  with 
the  transaction,  (c)  the  Property  has 
been  appraised  hv  a  qualified, 
independent  appraiser  and  (d)  the  sales 
price  for  the  Property  will  reflect  its  fair 
market  value  on  the  date  of  the  Sale. 

For  Further  Information  Contact;  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-fi'ee  number.) 

General  Information 

(1)  The  attention  of  interested  persons 
is  directed  to  the  followdng: 

(1)  The  feet  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  .'^ct  and/ or  the  Code. 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciar\' 
responsibility  provisions  of  section  404 
of  the  .^d,  which  among  other  thir.es 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  '^nd  in  a 
prudent  fashion  in  accorda."ce  with 
serlicn  404(a  ;(l)rb)  of  the  act,  nor  does 
it  affect  the  requirement  of  section 
401(a)  cf  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  cf  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  Before  an  exemption  may  be 
granted  under  section  408ta)  of  the  Act 
and  'or  section  4975(c)(2]  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  end 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 
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(3)  The  propused  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthennore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  6lh  day  of 
July  1993. 
Ivan  Strasfeld, 

Di'vcior  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
!FR  Doc  93-16464  Filed  7-9-93;  8:45  am] 
B!L-^;;ia  code  «£ic^-»'P 
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Revisions  to  the  Standard  Review  Plan 
for  the  Review  of  a  License  Application 
for  a  Low-Level  Radioactive  Waste 
Disposal  Facility 

AGENCY:  Nuclear  Regulatory 

L-cnmssior.. 

ACTION:  Request  for  public  comment  on 

Prr  Dosed  ReviSion  3  to  NUREG-1200. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  for  public  comment  a 
proposed  Revision  3  to  the  Standard 
Review  Plan  (SRP)  for  the  Review  of  a 
License  Application  for  a  Low-Level 
Rddicartive  Waste  Disposal  Facihty 
(NUREG-1200). 

The  SRF  (NUREG  1200)  is  guidance 
for  NRC  staff  to  review  an  application 
for  a  low-level  radioactive  waste 
disposal  facility  license.  The  NRC 
anticipated  periodic  review  and 
updating  of  the  SRP  as  a  result  of 
practical  experience  gained  with  use  in 
actual  reviews  and  as  technological  or 
regulatory  changes  occur  which  indicate 
a  need  to  revise  the  SRP.  Two  revisions 
huve  already  been  issued  and  now  the 
staff  is  proposing  a  third  revision. 

On  December  18. 1991,  a  draft  version 
of  the  proposed  revision  3  to  the  SRP 
was  made  available  to  all  Agreement 
and  Non-Agreement  States  and  Low- 
Level  Waste  Compacts.  On  January  16, 
1992,  the  NRC  staff  discussed  the 


proposed  revision  3  to  SRP  with  the 
Advisory  Committee  on  Nuclear  Waste 
(ACNW).  A  more  detailed  Usting  of  the 
specific  chapters  modified  by  this 
proposed  revision  follows; 

1.1  Licensing  Process 

3.2  Design  Considerations 
3.2-Appendix  A    Guidance  on  Soil  Cover 

Systems  Placed  Over  Low-Level 
Radioactive  Waste 

4.1  Receipt  and  Inspection  of  Waste 

4.2  Waste  Handling  and  Interim  Storage 

4.3  Waste  Disposal  Operations 

6.1    Release  of  Radioactivity-Introduction 

7.1  Occupatior.al  Radiation  Exposures 

7.2  Radionuclide  Inventories 

7.3  Radiation  Protection  Design  Features 
and  Operating  Procedures 

7.4  Radiation  Protection  Program 

When  revision  3  of  the  SRP  is  issued 
in  final  approved  form,  the  NRC  staff 
intends  to  make  two  additional 
administrative  changes  affecting  every 
chapter.  First,  references  listed  at  the 
end  of  each  chapter  will  be  separated 
into  essential  references  which  a 
reviewer  should  be  familiar  with  and 
references  which  simply  provide 
additional  information  that  may  be 
obtained  from  other  sources  as  well. 
Second,  at  the  first  of  each  SRP  section 
or  chapter,  the  NRC  staff  will  list 
technical  disciplines  sufficient  to  assure 
a  meaningful  review  of  a  license 
application  for  that  section. 

Public  comments  are  being  soUcited 
on  the  proposed  revisions  as  described 
above,  including  the  two  administrative 
changes  Comments  should  be 
accompanied  by  supporting  data. 
DATES:  The  comment  period  expires 
August  31, 1993.  Comments  received 
after  this  date  vrill  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Chief,  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  or 
hand  deliver  comments  to  7920  Norfolk 
Avenue,  Bethesda,  MD,  between  7:45 
a.m.  and  4:15  p.m.  Copies  of  comments 
may  be  examined  at  the  Commissions 
Public  Document  Room,  the  Gilman 
Building,  2120L  Street  KVJ.  (lower 
level),  Washington,  DC. 

The  proposed  revision  3  to  the  SRP  is 
available  for  inspection  at  the 
Commissions  Public  Document  Room, 
the  Gilman  Building,  2120  L  Street  NW. 
(lower  level),  Washington,  DC.  Request 
for  single  copies  of  the  proposed 
revision  3  to  the  SRP  should  be  made 
in  writing  to  the  U.S.  Nuclear 


Regulatory  Commission,  Washington. 
DC,  20555,  Attention:  Chief,  Low-Level 
Waste  Management  Branch.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Mail  Stop:  5E-4.  NUREG's  are  not 
copyrighted  and  Commission  approval 
is  not  required  to  reproduce  them. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  O.  Thoraa,  Low-Level  Waste 
Management  Branch,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
Washington,  DC,  20555:  Telephone 
(301) 504-3450. 

Dated  at  Rockville,  Mai^-land,  this  2nd  day 
of  July.  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  O.  Thoma, 

Acting  Chief,  Low-Level  Waste  Management 
Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-16446  Filed  7-*-93;  8.45  a.m.) 
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Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  55lh 
meeting  on  Tuesday,  Wednesdsy  and 
Thursday,  July  20.  21  and  22. 1993,  in 
room  P-110,  7920  Norfolk  Avenue, 
Bethesda.  MD,  Notice  of  this  meeting 
was  published  in  the  Federal  Register 
on  June  23.  1993  (58  FR  34068). 

Portions  of  this  meeting  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
the  advisory  committee  and  the  release 
of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  per  5  U.S.C.  552b(c)(2)  and  (6). 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

Tuesday,  fuly  20.  1993 

1  p.m.-l:45  p.m.— The  ACNW  ChaL-man 
will  make  opening  remarks  regarding  the 
conduct  of  the  meeting  and  comment  briefly 
regarding  items  of  current  interest  (Open). 

1:45  p.m.-5  p.m.— The  Committee  will 
discuss  issues  that  will  serve  as  topics  for 
discussion  during  the  Committee's  meetings 
with  several  Commissioners.  Possible  topics 
to  be  discussed  include;  the  revised  ACNW 
Charter,  renewal  of  appointments  for 
members,  and  future  ACNW  resources 
(Open/Closed).' 


'  Portions  of  this  session  may  be  closed  to  public 
attendance  to  discuss  organizational  and  personnel 
matters  that  relate  solely  to  the  Internal  p»ersonnel 
rules  and  practiCM  of  this  advisory  committee  and 
the  release  of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal  privacy  per  5 
U.S.C.  SS2b(c)  (2)  and  (6). 
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8.30  a.m.- 10  a.m.— The  Cotamittee  will 
hear  a  bnefing  by  and  hold  discussions  with 
reprasentauVBS  of  Um  NRC  staff  on  the  status 
of  high-level  waste  maaagemeat  quality 
assurance  (Open). 

10:15  a.m.-ll;30  am.— The  Committee 
will  hear  a  report  by  ACNW  Members 
regarding  recent  activitaes  including  a  visit  to 
the  Canadian  Whiteshell  Nuclear  Laboratory 
and  the  Underground  Research  Laboratory  in 
Manitoba,  Canada,  a  report  on  a  DOE 
workshop  on  multi-purpose  canisters,  and  a 
report  on  a  hfWTRB  meeting  on  thermal  loads 
for  the  proposed  HLW  repository  (Open). 

1  p.m.-2:l5  p  m.— The  Committee  will 
meet  with  Commissioners  Rogers  and  de 
Planque  to  discuss  items  of  mutual  interest 
(Open/Closed). 

2:30  p.m  -3  30  p.m. — The  Committee  will 
meet  with  Commissioner  Remick  to  discuss 
items  of  mutual  interst  (Open.'Closed),' 

4  p.m. -5:30  p.m. — The  Committee  will 
discuss  anticipated  and  proposed  Committee 
activities,  fut^n  meeting  agenda,  and 
organizational  and  personnel  matters  relating 
to  ACN'W  members,  sta3  and  consultants 
(Closed).* 

Thursday,  July  22.  1993 

8:30  a.m.-ll  a.m.— The  Committee  will 
hear  a  briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff,  Public 
Service  of  Colorado,  and  the  Long  Island 
Power  Authority  regarding  the  status  of 
decommissioning  plans  for  Ft  St.  Vrain  and 
Shoreham  Nuclear  Power  Plants  (Open.) 

11:15  t.m.-l  p.m.— The  Committee  will 
discuss  proposed  ACNW  reports  regarding 
items  considered  during  this  meeting  and 
previous  meetings.  (Open). 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6,  1988  (53  FR  20699).  In 
accordance  vri\h  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  mealing  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
The  office  of  the  ACRS  is  providing  staff 
support  fcr  the  ACNAV.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Executive  Director  of  the  office  of 
the  ACRS  as  far  in  advance  as  practical 
so  that  appropriate  arrangements  can  be 
made  to  aJlow  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  pict\ire,  and  television 
cameras  during  this  meeting  may  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  this  purpose  may 
be  obtained  by  a  prepaid  telephone  call 
tc  Lhe  Executive  Director  of  the  office  of 
!.-.e  ACRS  Dr.  John  T.  Larklns 
Oit'phoTie  ^;]1  4 q:-4 5 16),  prior  to  the 
n:e*r.i.''.g  L-.  v:-r.\'  of  the  possibiUty  that 


the  schedule  far  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  'he 
meeting,  persons  planning  to  attend 
should  check  with  ACNW  Executive 
Director  or  call  the  recording  (301)/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pubhc  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
organisational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  this  advisory 
committee  and  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c)  (2)  and  (6). 

Dated.  July  2. 1993. 
John  C  Hoyie, 

Advisory  Committee  Management  Officer. 
|FR  Doc  93-16445  Filed  7-9-93;  8:45  am] 
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[Dockot  No.  030-11883;  Ucense  No.  59- 
16929-01;  EA  93-040] 

C^s'  f?  MedTij.  Center   KAituf*.  Hawg;!, 

Qro'v  iTiDCSinq  Civs!  Mof^«!ary 
Penalties 

I 

Castle  Medical  Center  is  the  holder  of 
Materials  License  No.  53-6929-01,  first 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
June  4, 1976,  and  most  recently  renewed 
on  March  5, 1993.  The  Ucense 
authorizes  the  medical  use  of 
radioactive  materials  in  accordance  with 
the  conditions  specified  therein  and  in 
10  CFR  35.100.  35.200,  and  35.300. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  February  9- 
11. 19.  and  22, 1993.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalties 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  March  31, 1993.  The 
Notice  states  the  nature  of  the 
violations,  the  previsions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amoimt  of  the  civil 
penalties  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
in  two  letters  dated  April  30, 1993.  In 
its  response,  the  Licensee  agreed  that 
violations  B,  C,  G,  H,  and  I  occurred  as 
documented  in  the  Notice.  For  reasons 
described  in  the  Appendix  to  this  Order, 
the  Licensee  denied  Violations  A.1,  A.2, 


A3,  and  F,  denied  a  portion  of  Violation 
D;  and  argued  that  Violation  E  should 
not  have  been  rited.  In  addition,  the 
Licensee  requested  remission  of  the 
civil  penalties. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  Violation 
D  should  be  modified  to  delete  one 
example  as  provided  in  the  Appendix. 
that  the  remaining  violations  occurred 
as  stated,  and  that  the  penalties 
proposed  for  the  violations  designated 
in  the  Notice  should  be  imposed. 

rv 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954   dsa:r:'jnded  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  Hereby 
Ordered  That:  The  Licensee  psy  civil 
penalties  in  the  amount  of  $7,500 
within  30  days  of  the  date  of  this  Order, 
by  check,  draft,  money  order,  or 
electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and 
mailed  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN;  Document  Control 
Desk.  Washington,  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
with  a  copy  to  the  Commission's 
Document  Control  Desk.  Washington. 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Coimsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  V,  1450 
Maria  Lane.  Walnut  Creek.  California 
94596-5368. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
re'erred  to  the  Attorney  General  for 
ct>lIection. 

In  the  event  the  Licensee  requests  a 
hearing  as  prjvided  above,  the  issues  to 
be  considered  at  surh  htarir.g  shall  be: 
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(a)  Whether  the  Licensee  was  in 
compliance  with  the  requirements 
specified  in  Violations  A.l,  A.2,  A. 3. 
and  F,  as  set  forth  in  the  Notice 
referenced  in  section  n  above,  and 
Violation  D  as  modified  in  the 
Appendix,  and 

(b)  Whether,  on  the  basis  of  such 
violations  and  the  additional  violations 
set  forth  in  the  Notice  that  the  Licensee 
admitted,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson, 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support 

Dated  at  Rockville.  Maryland  this  2nd  day 
oflulv  1993. 

Appendix — Evaiu3iii>ii>  dnd 
Conclusions 

On  March  31, 1993,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  issued  for  violations  identified 
during  an  NRC  Inspection  conducted  on 
February  9-11. 19,  and  22. 1993.  Castle 
Medical  Center  (Licensee  or  CMC)  responded 
to  the  Notice  in  two  letters  dated  April  30, 
1993.  The  Licensee  denied  Violations  A.l, 
A.2,  A.3,  and  F,  and  a  portion  of  Violation 
D;  argued  that  Violation  E  should  not  be 
cited;  and  requested  remission  of  the  civil 
penalties.  The  NRC's  evaluation  and 
conclusion  of  the  Licensee's  requests  are  as 
follows: 

Bestatement  of  Violation  A.l 

A.  10  CFR  35.32  requires  that  a  Licensee 
establish  and  maintain  a  v\Titten  Quality 
Management  Program  (QMP)  to  provide  high 
confidence  that  byproduct  material  or 
radiation  from  bj-product  material  will  be 
administered  as  directed  by  the  authorized 
user. 

1.  10  CFR  35.32(a)  requires  in  part  that 
prior  to  administration,  a  written  directive  be 
prepared  for  administration  of  quantities 
greater  than  30  microcuries  of  either  sodium 
iodide  1-125  or  1-131  or  any  therapeutic 
radiopharmaceutical,  other  than  sodium 
iodide  1-125  or  1-131. 

As  defined  in  10  CFR  35.2,  a  written 
directive  means  an  order  in  writing  for 
specific  patient,  dated,  and  signed  by  an 
authorized  user  prior  to  the  administration  of 
a  radiopharmaceutical  which  includes  the 
dosage  and  route  of  administration. 

Contrary  to  the  above,  between  January  27, 
1992,  and  February  9, 1993,  the  Licensee 
administered  greater  than  30  microcuries  of 
iodine-131  on  14  occasions  and  therapeutic 
administrations  of  phosphorus-32  on  4 
occasions,  without  first  preparing  a  written 
directive  which  included  the  signature  of  the 
authorized  user,  the  route  of  administration, 
and  the  amount  to  be  administered,  prior  to 
administering  the  radiopharmaceutical  to  the 
patient 

Summary  of  ucensee's  Response 

The  Licensee  denies  the  violation,  arguing 
that  it  complied  with  its  interpretation  of  the 


requirement  between  January  27  and 
December  16. 1992.  CMC  states  that  prior  to 
December  16, 1992,  it  adequately 
implemented  the  QMP  by  having  the 
authorized  user  sign  either  the  Patient 
Consent  Form  or  the  vvTitten  directive  form 
(described  in  the  QMP)  prior  to 
administration  of  a  radiopharmaceutical,  and 
provided  representative  copies  of  the 
completed  forms.  The  Licensee  states  that, 
after  December  16, 1992,  the  Licensee 
interpreted  the  QMP  to  require  signature  of 
the  written  directive  form  by  the  authorized 
user  prior  to  administration,  and  that  after 
December  16. 1992.  no  radiopharmaceuticals 
requiring  a  written  directive  were 
administered  without  the  authorized  user 
first  signing  the  written  directive  form. 

NRC  Ex'oluation  of  the  Licensee's  Response 

Although  the  Licensee  claims  that  it 
misinterpreted  the  requirement,  that  fact 
does  not  nullify  the  violation.  Further,  the 
requirement  is  clear  and  leaves  no  room  for 
misinterpretation.  10  CFR  35.2  defines 
written  directive  as  an  order  in  writing  that 
is  dated  end  signed  by  an  authorized  user 
prior  to  the  administration  of  a 
radiopharmaceutical,  which  includes,  for 
iodine-131.  the  dosage,  and  for  phosphorous- 
32,  the  radiopharmaceutical,  dosage  and 
route  of  administration. 

Moreover,  section  3  of  the  Licensee's 
revised  QMP  submitted  on  March  10, 1992 
states  that;  Prior  to  administration  of  a  dosage 
of  greater  than  30  microcuries  of  sodium 
iodide  1-131  and  any  therapeutic 
radiopharmaceutical,  a  written  directive  shall 
he  signed  and  dated  by  an  authorized  user. 
The  written  directive  shall  contain  the 
following  information;  (a)  The  name  of  the 
patient,  (b)  The  date  of  the  request,  (c)  The 
radiopharmaceutical,  (d)  The  dosage,  (e)  The 
route  of  administration,  and  (f)  The  signature 
of  the  authorized  user. 

While  the  patient  consent  form  could 
comply  with  the  requirement  for  a  written 
directive  if  all  information  and  signatures 
were  added  prior  to  each  administration, 
nine  of  fourteen  patient  consent  forms  did 
not  include  the  amount  of  iodine-131  to  be 
administered.  Also,  of  the  four  patient 
consent  forms  used  for  phosphorus-32 
therapy,  two  forms  were  signed  by  the 
referred  physician  instead  of  the  authorized 
user,  one  of  the  two  forms  did  not  include 
the  route  of  administration  and  the  other 
form  did  not  include  the  amount  of 
phosphorus-32  to  be  administered,  and  two 
forms  could  not  be  located  for  the  inspectors' 
review. 

The  Licensee  enclosed  two  forms  to  show 
that  it  satisfied  the  intent  of  the  QMP  because 
the  authorized  user  signed  at  least  one  of  the 
forms.  The  patient  consent  form  was  signed 
by  the  authorized  user;  however,  the  amount 
of  iodine-131  to  he  administered  was 
omitted;  further,  the  written  directive  form 
was  completed  by  the  technologist  during  or 
immediately  af^er  administration.  It  was  not 
until  after  the  administration  that  the 
technologist  obtained  the  authorized  user's 
signature  on  the  written  directive  form. 

Finally,  the  Licensee  states  that  "(Slince 
December  16. 1992,  written  directives 
containing  all  the  necessary  information  and 


signed  in  advance  have  t)een  used  for  therapy 
administrations."  However,  according  to  the 
Chief  Technologist,  a  nine  miUicurie 
phosphorus-32  dosage  was  administered  to  a 
patient  on  December  21, 1992,  before  the 
patient  consent  form  or  the  written  directive 
form  were  dated  and  signed  by  an  authorized 
user. 

Restatement  of  Violation  A  2 

10  CFR  35.32(c)  requires  in  part  that  the 
Licensee  evaluate  and  respond,  within  30 
days  after  discovery  of  the  recordable  event, 
to  each  recordable  event  by:  (1)  AssembUng 
the  relevant  facts,  including  the  cause;  (2) 
identifying  what,  if  any,  corrective  action  is 
required  to  prevent  recurrence;  and  (3) 
retaining  a  record,  in  an  auditable  form,  for 
three  years,  of  the  relevant  facts  and  what 
corrective  action,  if  any,  was  taken. 

Recordable  events  as  defined  in  10  CFR 
35.2  include  administration  of  a 
radiopharmaceutical  without  a  written 
directive  and  administration  of  a 
radiopharmaceutical  where  a  written 
directive  is  required  without  daily  recording 
of  each  administered  radiopharmaceutical 
dose  in  the  appropriate  record. 

Contrary  to  the  above,  records  of 
recordable  events  identified  and  evaluated  by 
the  annual  audit  of  the  QMP  performed  on 
December  16, 1992,  did  not  include  the 
relevant  facts  and  the  corrective  action  taken. 

Summary  of  Licensee's  Response 

The  Licensee  denies  the  violation,  arguing 
that  the  annual  review  of  the  QMP  identified 
one  administration  where  no  written 
directive  was  found,  and  that  the  written 
directive  for  that  administration  was  later 
found  and  thus  did  not  constitute  a 
recordable  event  CMC  also  argues  that  under 
its  interpretation  of  the  regulations  prior  to 
December  16. 1992.  the  lack  of  the 
countersignature  on  the  written  directive 
when  the  physician  had  signed  the  patient 
consent  form  did  not  constitute  a  recordable 
event. 

NRC's  Evaluation  of  Licensee's  Response 

The  audit  performed  by  the  consultant  on 
December  16. 1992.  identified  problems  that 
fall  under  the  definition  of  recordable  ewnt 
in  10  CFR  35.2,  including:  (1)  A  patient 
treatment  omitted  from  the 
radiopharmaceuticaWosage  log  and  (2) 
written  directives  not  found  for  two  patient 
treatments.  The  Licensee's  claim  that  it 
misinterpreted  the  rule  does  not  change  the 
fact  that  these  problems  were  identified  and 
that  they  are,  by  definition,  recordable 
events. 

The  regulation  requires  that  the  Licensee 
retain  a  record  of  the  relevant  facts  and 
corrective  action  for  each  recordable  event, 
which  the  Licensee  did  not  do.  Although  the 
Licensee  claims  that  it  later  found  one  of  the 
written  directives,  the  violation  still  occurred 
as  stated,  because  a  record  of  the  relevant 
facts  and  the  corrective  action  was  not 
retained  for  the  other  recordable  events 
identified  in  the  audit  report. 

Restatement  of  Violation  A.3 

10  CFR  35.25(a)(1)  requires  in  part  that  the 
Licensee  instruct  supervised  Individuals  in 
the  Licensee's  written  QMP. 


UMI 


Contrary  to  ths  above,  between  January  27, 
1992.  and  January  1993,  the  Licensee  did  not 
Instruct  a  nuclear  medicine  techsoiogist,  • 
super/ised  individual,  in  the  Lioensee's 
\%nltenQMP. 

Summary  of  Licensee 's  Respons9 

The  Licensee  denies  the  violation,  arguing 
that  the  technologist  is  the  Director  of 
Radiology  and  that  he  participated  in 
discussions  regarding  the  QMP  at  Radiation 
Safety  Committee  (RSC)  meetings  conducted 
en  March  2  and  September  28. 1992,  when 
selected  items  of  tbe  QMP  were  discussed, 
and  therefore  he  got  the  required  training 
because,  as  the  Director  of  Radiology,  he  is 
capable  of  assessing  his  own  training  needs 
in  specific  program  areas. 

KFC's  EvaJuation  of  Licensee's  Response 

During  the  Enforcement  Conference,  the 
Radiation  Safety  Officer  (RSO)  stated  that  an 
overview  of  the  QMP  was  discussed  during 
the  Radiation  Safety  Committee  meetings,  but 
that  it  did  not  include  specific  requirements 
a.'i'or.iated  «•,;-.  r?  QMP.  See  NRC 
f  .-.fcr^r-rriP?.:  Cc-t^rence  Report  93-02,  dated 
M-i;'  h  31,1 99.1  a;  p^kie  2.  paragraph  2. 
Th^ro'iTB  a"T.  !ar.:_?  at  the  RSC  meetings 
d;d  nrt  fi^:;";!  'd:f  't*..-.".,^ requirement. 

The  NHC  mspfw  :.;  r.  rfjr.r"  further 
r.oc'Liinenis  the  fa-r  -^.a'.  :.n#>  Taining 
req-jirement  wqs  Tit  -..f.lidd.  Specifically, 
■.r.e  D'.re-'  •or  •;,;  Rj  .:.~jy.xy  stated  to  the  NRC 
;n5-*>r -J-  .-,,•  t;.5  hg-;  -;  •  fBceived  any  QMP 
tr-rt:i!.-;g  .in':]  ;ar.;ar/  1^93  and  that,  until 
rr.a'  time,  he  was  unaware  of  any 
requu'ement  to  complete  a  written  directive 
p.  '.or  to  tha  administration  of  a  therapy  dose. 
M orwDVPr,  on  D«»<'f:r.beT  14, 1992,  the 
D-j-ector  of  Rr^dioioi^,  adroinistered  14.9 
m:!lir-un"'S  of  «id:r-e- '.  M  -r  a  patient  even 
though  the  au*nrr;zp''  j?-^r  lad  not  specified, 
on  '.f.'-  pa'.»n'  :  -sent  tnrm  or  on  the  written 
directive  fcria,  •.te  amount  of  iodine-131  to 
be  adminis'eTed. 

Sammary  of  Licensee's  Request  for  Mitigation 
of  Civil  Pennlty-  Assessed  for  Violations  A.l, 

A  2,  and  A  3 

The  Licensee  disagrees  that  Violations  A.l, 
A. 2,  and  A. 3  demonstrate  a  significant  failure 
to  efiectively  implement  and  maintain  the 
QMP,  stating  that  the  violations  merely 
document  CMC's  changing  interpretation  of 
the  regulations  in  an  effort  to  meet  the  intent 
of  the  QMP,  and  its  effort  to  make  the  record 
keeping  requirements  fit  with  the  Licensee's 
RxisUng  record  keeping  requirements.  The 
Licensee  contends  that  the  intent  of  the  QMP 
was  met,  as  evidenced  by  the  fact  that  there 
were  no  misadministrations  between  January 
27, 1992  and  February  9, 1993.  Accordingly, 
CMC  continues,  the  violations  should  have 
bren  classLued  as  Severity  Level  FV. 

The  Licensee  also  disagrees  with  the  staffs 
escalation  of  the  civil  penalty  based  on  the 
NRC's  identification  of  the  problems,  arguing 
Lhat  CMC  identified  the  need  for  the 
authorised  user's  signa^a^B  on  the  written 
directive,  as  documented  in  the  minutes  of 
the  RSC  meeting  of  December  16, 1992. 
Additionally,  the  Licensee  contends  that  the 
discrepancies  identified  in  the  annual 
evaluation  of  the  QMP  were  not  considered 
as  recordable  events  due  to  CMCs 


interpretation  of  the  regulations  In  effect  at 
that  time. 

.N7?C's  Evaluation  of  Licensee's  Request  foi 
Mitigation  ofGvU  Penalty  Assessed  for 
Violations  A.  1,  A.2,  and  A.3 

In  accordance  with  the  NRC  Enforcement 
Policy.  10  CFR  Part  2,  Appendix  C, 
Supplement  VI.C.6,  a  substantial  failure  to 
Implement  the  QMP  is  an  example  of  a 
Severity  Level  III  problem  regardless  of 
whether  or  not  a  misadministratlon  occiured. 
A  review  of  the  QMP  requirements  in  10  CFR 
35.25  and  35.32  clearly  shows  that  the  three 
key  elements  of  any  quality  management 
program  must  be:  (1)  Administration  of 
therapy  treatments  in  accordance  with  a 
written  directive  as  defined  in  10  CFR  35  2. 
(2)  training  of  individuals  in  the 
requirements  of  the  QMP,  and  (3)  appropriate 
response  to  recordable  events.  The  licensee 
bad  violations  tn  all  three  areas.  Therefore, 
Violations  A.1,  A.2,  and  A.3,  when 
considered  in  the  aggregate,  represent  a 
substantial  foilure  to  implement  the  QMP. 

The  50%  escalation  for  NRC  identification 
of  the  violation  is  warranted  because  the 
Licensee  failed  to  identify:  (1)  That  the 
referring  physician  instead  of  the  authorized 
user  had  signed  the  patient  consent  form 
(written  directive)  on  two  occasions,  (2)  that 
the  amount  of  iodiine-131  to  be  administered 
was  not  specified  on  the  patient  consent  form 
(written  directive]  on  nine  occasions,  (3)  that 
the  amount  of  phosphorjLS-32  to  be 
administered  was  not  specified  on  the  patient 
consent  form  (written  directive)  on  one 
occasion,  (4)  that  the  route  of  administrauon 
for  phosphorus-32  was  not  specified  on  the 
patient  consent  form  (written  directive)  on 
one  occasion,  (5)  that  it  had  not  retained  a 
record  of  the  relevant  facts  and  corrective 
action  for  recordable  events,  and  (6)  that  the 
Director  of  Radiology  had  not  been  trained  in 
the  Q?.1P  as  required. 

NRC  Coaclusion 

The  NRC  staff  concludes  that  Violations 
A.l,  A.2.  and  A.3  occurred  as  stated  and  that 
neither  an  adequate  basis  for  a  reduction  of 
the  severity  level  nor  for  mitigation  of  the 
civil  penalty  was  provided  by  the  Licensee. 
ConsequenUy,  the  proposed  civil  penalty  in 
the  amoiint  of  $2,500  shoxild  be  imposed. 

Violations  B  tkmugh  I 

The  Licensee  denies  Violation  F  and  a 
portion  of  Violation  D,  and  a.'gues  that 
Violation  E  should  not  have  been  cited 
because  the  criteria  in  Section  VII. B  of  the 
Enforcement  Policy  were  satisfied.  The 
Licensee  admits  the  remaining  violations. 

Restatement  of  Violation  D 

10  CFR  35.51(c)  requires,  in  part,  that  a 
Licensee  i.heck  each  survey  instrument  fcr 
proper  opfraticn  with  ths  dedicated  check 
source  each  day  of  use. 

Contrary  to  the  above,  as  of  February  9, 
19^3,  tJia  Licensee  did  not  check  its  Xatex 
and  Victoreen  Model  293  with  pancake  probe 
survey  meters  with  a  dedicated  check  source 
on  days  when  the  instriiments  were  used. 

Summary  of  Licensee's  Response 

The  Licensee  admits  that  it  foiled  to  check 
the  Xetex  survey  meter  with  a  dedicated 


check  source,  but  disagrees  that  the  violdtion 
occurred  with  tha  Victoreen  Model  493 
survey  meter,  stating  that  the  inspector 
misunderstood  the  certified  nuclear  medicine 
technologist  when  she  stated  she  did  not  use 
the  Victoreen  survey  meter  and  pancake 
probe  for  daily  surveys  to  mean  that  she  did 
not  source  check  the  meter  before  use. 

NRC's  Evaluation  of  Licensee's  Response 

Based  on  the  Licensoe's  explanatici^,  the 
portion  of  Violation  D  relating  to  the  feilure 
to  source  check  the  Victoreen  pancake  probe 
is  withdrawn.  Violation  D  should  still  be 
cited,  however,  because  the  Licensee  did  fail 
to  source  check  the  Xetex  survey  meter 
before  use. 

Restatement  of  Violation  E 

10  CFR  35.205(e)  requires,  in  part,  that  a 
Licensee  measure  each  six  months  the 
ventilation  mtes  available  m  areas  of  use  of 
radioactive  gas. 

Contrary  to  the  above,  the  Licensee  used 
radioactive  xenon-133  gas  in  the  imaging 
room  but  did  not  measure  the  ventilation 
rates  therein  from  September  1991,  to  July 
22,  1992.  a  pe:iod  of  10  months. 

Summary  of  Licensee's  Response 

The  Licensee  indicated  that  this  v7olation 
should  not  have  been  cited  because  it  was 
identified  by  its  consultant  during  an  audit 
performed  on  June  24, 1992. 

NBC's  Evaluation  of  Licensee's  Response 

In  specified  cirr'jmstances,  Section 
V1I.B(2)  of  the  Enforcement  Policy  allows, 
but  does  not  require,  the  NRC  staff  to  refrain 
from  issuing  a  Notice  of  Violation  for 
licensee  identified  Severity  Level  IV 
violations.  In  this  case,  however,  the 
Licensee  perforripd  four  more  .xenon  studies 
a.^ter  the  Licensee  was  awa."f  'hat  the 
survpilia.ice  t^^t  was  p^st  due,  !t  is  within 
tho  disrretio.n  of  the  .N'RC  staff  to  cite  this 
violation,  and  thR  staff  has  chosen  to  do  so 
because  the  violation  is  indicative  of  the 
pattern  of  ..'^.adequate  management  attention 
to  assure  compliance  with  NRC 
requirements. 

Restatement  of  Violation  F 

10  CFR  20.201(b)  requires  that  each 
Licensee  make  surh  survej-s  as  may  be 
necessary  to  comply  with  the  requirements  of 
Part  20  and  which  are  reasonable  under  the 
circumstances  to  evaluate  the  extent  of 
radiation  hazards  that  may  be  present  As 
defined  in  10  CFR  20.201(a),  '■sun.-By"  means 
an  evaluation  of  the  radiation  hazards 
incident  to  the  production,  use,  release 
disposal,  or  presence  of  radioactive  materials 
or  other  so'jrces  of  radiation  under  a  specific 
set  of  conditions. 

Contra.-y  to  the  above,  the  Licensee  did  not 
make  surveys  to  assure  compliance  with  10 
CFR  20.202(d;(l),  which  requires  the  use  of 
personnel  monitoring  equipment  far  those 
individuals  who  are  likely  to  receive  a  dose 
in  any  calendu.-  quarter  in  excess  of  25 
percent  of  the  applicable  value  specifisd  in 
10  CFR  20.101.  Specifically,  between  May  8, 
1991,  and  February  9, 1993,  the  Licensee  did 
not  adequ-itely  evaluate  the  proper  placement 
of  finger  dosimetry  for  nuclear  medicina 
technologists. 
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Summary  of  Licensee's  Response 

The  License^  denies  the  violation, 
contending  that  an  evaluation  was  made  of 
the  proper  placement  of  the  ring  dosimeter  in 
that  the  technologist  wore  the  dosimeter  on 
a  finger,  rather  than  on  the  wrist,  and  that  the 
work  performed  by  the  technologist  is  so 
varied  that  it  is  pointless  to  evaluate  which 
finger  of  which  hand  should  be  monitored. 

To  support  its  position,  CMC  references 
NCRP  Report  No.  57,  "Instrumentation  and 
Monitoring  Methods  for  Radiation  Protection. 
1978,"  Section  4.2.2.3,  and  Regulatory  Guide 
10.8,  "Guide  for  the  Preparation  of 
Applications  for  Medical  Use  Programs," 
Apjjendix  I,  regarding  the  criteria  for 
placement  of  extremity  dosimeters. 

CMC  contends  that  NCRP  57  supports  the 
view  that  dosimeters  can  be  worn  on  any 
finger  rather  than  on  a  specific  finger  of  a 
specific  hand,  and  that  Regulatory  Guide  10.8 
provides  no  specific  guidance  on  this  issue. 
CMC  adds  that  based  on  a  review  of  exposure 
records  for  1991  and  1992,  no  monitoring 
was  required  because  the  technologist's 
extremity  doses  were  6.4%  and  5.8%, 
respectively,  of  the  limits  specified  in  10  CFR 
20.101. 

NBC's  Evaluation  of  Licensee's  Response 

While  NCRP  guidance  does  not  take 
precedent  over  NRC  requirements,  NCRP  57, 
Section  4.2.2  3,  "Partial  Body  Exposure" 
does  state  in  part: 

Where  seeled  or  unsealed  radioactive 
sources  are  handled,  it  may  be  particularly 
important  to  determine  the  dose  to  the  hands. 
Extremity  dosimeters  should  be  worn  as  near 
to  the  point  of  maximum  exposure  as 
possible  {on  a  finger  or  the  wrist)  and  should 
not  be  shielded  firom  radiation  by  the 
extremity.  (Emphasis  added). 

The  Licensee's  contention  that  it  is 
acceptable  to  place  the  extremity  dosimeter 
on  either  hand  conflicts  with  the 
recommendation  to  place  dosimeters  "as  near 
to  the  point  of  maximum  exposure  as 
possible." 

Regulatory  Guide  10.8,  Appendix  I,  does 
not  specify  how  dosimeters  are  to  be  worn. 
However,  Appendix  I  does  indicate  that 
dosimeters  should  be  worn  as  prescribed  by 
the  Radiation  Safety  Officer  (RSO).  As 
documented  in  the  inspection  report,  the 
RSO  stated  that  he  had  never  evaluated 
'  which  of  the  technologist's  hands  was  likely 
to  receive  the  highest  dose. 

The  inspection  report  indicates  that  the 
technologist's  method  of  drawing  and 
injecting  doses  brought  the  left  hand,  where 
she  wore  the  dosimeter,  in  proximity  to 
shielded  volumes  of  Tc-99m,  and  brought  the 
right  hand  in  proximity  to  unshielded 
volumes.  The  Licensee  cannot  use  the 
dosimeter  readings  from  the  left  hand  to 
argue  that  no  monitoring  is  required  because 
the  dose  to  the  right  hand,  which  was  not 
measured,  may  be  significantly  greater  based 
on  the  inspector's  observation  of  the 
technologist's  work  habits. 

Summary  of  Licensee's  Request  for  Mitigation 
of  Civil  Penalty  Assessed  for  Violat<ons  B 
Through  I 

The  Licensee  admits  six  of  the  eight 
violations,  but  argues  that  individually  these 


violations  would  be  considered  minor.  CMC 
also  disagrees  that  the  violations  collectively 
represent  a  programmatic  breakdown  in  the 
Radiation  Safety  Program,  and  adds  that  the 
violations  were  identified  as  a  result  of  an 
extremely  detailed,  three-day  inspection. 

CMC  disagrees  with  the  escalation  of  the 
penalty  based  on  two  NRC  Information 
Notices  (INs).  CMC  challenges  the  relevance 
of  IN  90-71,  "Effiective  Use  of  Radiation 
Safety  Committees  [RSCs]  to  Exercise  Control 
Over  Medical  Use  Programs."  because, 
according  to  the  Licensee,  the  six  purposes 
of  the  RSC  described  in  the  discussion 
section  of  IN  90-71.  including  RSC  review  of 
the  radiation  safety  program,  were  fulfilled  at 
CMC,  as  documented  in  the  RSC  meeting 
minutes. 

CMC  also  challenges  the  applicability  of  IN 
91-71,  "Training  and  Supervision  of 
Individuals  Supervised  by  an  Authorized 
User,"  arguing  that  the  significant  incidents 
cited  therein  were  caused  in  part  by  training 
problems  which  were  of  much  greater 
significance  than  those  at  CMC.  Specifically, 
while  conceding  that  three  of  the  six 
admitted  violations  were  caused  by  training 
deficiencies.  CMC  contends  that  a  training 
program  was  in  place  and  that  attention  to 
the  training  of  facility  personnd  is 
documented  in  the  RSC  meeting  minutes. 

Finally,  CMC  argues  that  the  proposed  civil 
penalty  is  not  consistent  with  the 
enforcement  actions  described  in  IN  90-71, 
or  with  a  recent  unspecified  enforcement 
action  in  Hawaii. 

NRC's  Evaluation  of  Licensee's  Request  for 
Mitigation  of  Civil  Penalty  Assessed  for 
Violations  B  Through  I 

The  NTiC  Enforcement  Policy,  section  IV. A, 
states  in  part  that  a  group  of  violations  may 
be  evaluated  in  the  aggregate  and  assigned  a 
single,  increased  severity  level,  thereby 
resulting  in  a  Severity  Level  III  problem,  if 
the  violations  have  the  same  underlying 
cause  or  programmatic  deficiencies,  or  if  the 
violations  contributed  to  or  were  unavoidable 
consequences  of  the  underlying  problem.  The 
NRC  staff  concluded  that  all  of  the  violations 
stem  from  the  same  root  cause,  namely,  a 
pattern  of  lack  of  attention  by  the  RSO  and 
management  above  the  RSO  to  compliance 
with  NRC  regulatory  requirements.  Thus 
aggregation  was  warranted. 

As  to  the  relevance  of  IN  90-71,  this  notice 
indicates  that  the  RSC  should  review  the 
functions  of  the  RSO  to  ensure  that  the  RSO 
does  not  have  other  duties  that  prevent 
adequate  attention  to  the  safety  program,  and 
that  the  RSO  has  not  delegated  substantial 
responsibilities  to  other  staff  members  or  to 
consultants.  As  documented  in  the 
inspection  report,  the  oversight  of  the 
Radiation  Safety  Program  was  primarily 
limited  to  administrative  reviews  of  the 
program  by  the  consultant.  Further,  CMC 
personnel  conceded  during  the  Enforcement 
Conference  that  the  Radiation  Safety  Program 
had  not  received  enough  managemnnt 
attention. 

Contrary  to  CMC's  contention  that  its  RSC 
fulfilled  the  six  purposes  of  RSCs  oulined  in 
IN  90-71,  the  RSC  failed  to  identify  radiation 
safety  problems:  initiate,  recommend  or 
provide  corrective  actions:  and  verify 


implementation  of  corrective  actions 
(Purpose  One  of  IN  90-71).  While  the 
Licensee  may  have  identified  some  problems, 
it  failed  to  implement  timely,  lasting 
corrective  action,  as  documented  in  NRC 
Inspection  Report  No.  93-01,  section  3 
Specifically,  the  Licensee  failed  to 
implement  corrective  actions  concerning  (1) 
The  failure  to  perform  ventilation  room 
checks,  (2)  The  ^lure  to  obtain  dose 
calibrator  records  for  a  "loaner  "  dose 
calibrator,  (3)  The  failure  to  implement  the 
Quality  Management  Program  by  using 
written  directives,  by  evaluating  recordable 
events,  and  by  trammg  personnel  in  the 
provisions  of  the  QMP,  (4)  The  failure  to 
provide  and  document  annual  radiation 
safety  refresher  training.  (5)  the  failure  to 
perform  required  surveys  (repeat  violation), 
and  (6)  the  failure  to  perform  required  dose 
calibrator  constancy  checks  (repeat 
violation). 

As  to  the  relevance  of  IN  91-71.  this  Notice 
was  written  specifically  to  remind  licensees 
of  the  importance  of  providing  adequate 
instruction  and  supervision  to  individuals, 
such  as  technologists,  who  work  under  the 
supervision  of  an  authorized  user.  This 
notice  also  highlights  the  need  for  adequate 
training  of  individuals  such  as  part-time, 
cross-trained,  or  temporary  technologists  As 
documented  in  the  inspection  repjort,  the 
Licensee's  primary  technologist  is  a  Certified 
Nuclear  Medicine  Technologist  (CNMT),  and 
two  other,  non<ertified  technologists  fill  in 
for  her  when  she  is  not  available.  Violation 
B  was  caused  by  a  non-certified 
technologist's  lack  of  familiarity  with  the 
operation  of  the  dose  calibrator,  resulting  in 
his  use  of  a  loaner  dose  calibrator  from  the 
radiopharmacy  and  his  lack  of  familiarity 
with  the  requirement  for  jjerfbrming  dose 
calibrator  tests  upon  installation  of  the  dose 
calibrator  Violation  C  occurred  because  the 
non-certified  technologists  did  not 
understand  the  requirement  for  performing 
surveys  at  the  end  of  each  day  of  use  of 
radiopharmaceuticals.  Violation  D  occurred 
because  the  technologists  assumed  that  if  the 
instrument  did  not  have  an  installed  source, 
the  source  check  did  not  have  to  be 
performed.  Violation  H  occurred  because  the 
technologist  assumed  that  removing  gloves 
prior  to  leaving  the  area  meant  that  there  was 
no  need  to  monitor  her  hands.  Violation  I 
occurred  because  the  staff  wrongly  thought 
that  the  requirement  applied  to  the  use  of 
iodine-131  for  inpatient  therapy  and  not  for 
phosphorus-32  inpatient  therapy. 

Licensees  are  expected  to  be  pro-active  in 
identifying  and  correcting  their  own 
violations  and  are  required  to  maintain 
compliance  with  NRC  regulatory- 
requirements  at  all  times.  Therefore,  the 
degree  of  detail  of  an  NTtC  inspection  or  the 
length  of  time  devoted  to  it  have  no  bearing 
on  the  consideration  of  any  resulting 
enforcement  action.  Further,  in  this  case,  the 
inspection  was  extended  due  to  the  number 
and  nature  of  the  violations  that  were  being 
identified. 

It  is  also  inapjpropriate  to  compare  the 
monetary  amount  of  civil  penalties  assessed 
among  different  licensees  because  the  effect 
of  the  Enforcement  Policy's  mitigating  and 
escalating  factors  on  the  final  monetary 
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amount  is  case  specific.  Further,  the  total 
monetary  amount  was  higher  in  this  case 
because  there  were  two  separate  Severity 
Level  III  problems  and,  in  accordance  with 
the  Enforcement  Policy,  a  separate  civil 
penalty  was  assessed  for  each  problem. 

.VflC  Conclusions 

The  NRC  has  concluded  that  Violations  B 
through  I  occurred  as  stated  and  that  neither 
an  adequate  basis  for  a  reduction  of  the 
seventy  level  nor  for  mitigation  of  the  civil 
penalty  was  provided  by  the  Licensee. 
Consequently,  the  proposed  civil  penalty  for 
violations  B  through  I  in  the  amount  of 
SS.CXX)  should  be  imposed. 

IFR  Doc.  93-16447  Filed  7-9-93,  8  45  am) 

BiUJNG  CODE  TSMK-OI-M 


[Doc»e'  .cs  50-321  and  50-366) 

Georg  ^  Power  Co..  Pa't.ai  Denial  of 
A-renc'-e^t '-  Facility  Operating 
L  cense  ana  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Virginia  Electric 
and  Power  Company,  (the  licensee)  for 
amendments  to  Facility  Operating 
License  Nos  DPR-32  and  DPR-37 
issued  to  the  licensee  for  operation  of 
the  Surry  Power  Station,  Units  1  and  2. 
Nfotice  of  Consideration  of  the 
amendments  was  pubhshed  in  the 
Federal  Register  on  February  12.  1991. 

The  hcensee's  appUcation  of 
November  14, 1990.  proposed  three 
changes  to  the  Technical  Specifications 
(TS)  relating  to  containment  leak  rate 
testing.  One  of  these  changes  was 
previously  granted.  The  second  is 
authorized  by  the  current  amendments. 
The  third  requested  a  reduction  in  the 
emergency  escape  airlock  seal  from  45 
psig  to  10  psig.  This  specific  change  to 
reduce  the  leak  test  pressure  for  the 
airlock  seal  is  not  justified  because  the 
licensee  has  not  adequately 
demonstrated  the  10  psig  pressure  test 
provides  the  required  assurance  that  the 
emergency  airlock  seal  will  function  as 
required  to  minimize  outleakage  during 
and  following  a  loss-of-coolant  accident. 
The  requested  change  is  therefore 
denied.  The  hcensee  was  notified  of  the 
Commission's  denial  by  letter  dated  July 
1,1993. 

By  August  11, 1993,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  abc  »  A  ?.v  person 
whose  interest  may  be  affected  by  this 
p.'oceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
Ita'.  e'o  ..'".ter.ene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC,  20555,  Attention: 
Docketir.g  ir.-i  Se.-'.ices  Branch,  or  may 


be  delivered  to  the  Commission  s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Michael  W.  Maupin,  Esq., 
Hunton  and  WiHiams,  Riverfront  Plaza 
East  Tower.  915  E.  Byrd  Street, 
Richmond,  Virginia  23219,  attorney  for 
the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  14, 1990, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  July  1, 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Swem  Library,  College  of  William  and 
Mary,  Williamsburg.  Virginia  23185.  A 
copy  of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 
Project  Director.  Project  Directorate  n-2, 
Division  of  Reactors  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  93-16450  Filed  7-9-93;  8:45  am) 

BiUJNG  CODE  7S9O-01-M 

'OeckstVa  5a-20«l 

Southern  Cahtornfa  Edison  Co.,  et  al. 

Sar^,  Onofre  Nuctear  Generating 

S'aticn,  ijr'-t  1*:  Exemption 


Southern  California  Edison  Company, 
(SCE  or  the  licensee]  is  the  bolder  of 
Facihty  Operating  License  No.  DPR-13, 
which  authorizes  possession  and 
maintenance  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1  (Songs  1). 
The  license  provides,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect 
The  fociUty  consists  of  a  permanently 
shutdowm  pressurized  water  -"S(  •d'^  a* 
the  SCM  site  located  in  San  D.t^c 
Coimty,  California. 

n 

Title  10  of  the  Code  of  Federal 
Regulations.  §  50.54(x)  (10  CFR 
50.54(x)).  allows  each  licensee  *o    take 
reasonable  action  that  depart";  *:om  a 


license  condition  or  a  technical 
specification  (contained  in  a  license 
issued  under  this  part)  in  an  emergency 
when  this  action  is  immediately  needed 
to  protect  the  public  health  and  safety 
and  no  action  consistent  with  license 
conditions  and  technical  specifications 
that  can  provide  adequate  or  equivalent 
protection  is  immediately  apparent." 
Section  50.54(y)  of  10  CFR  states  that 
such  "action  permitted  by  paragraph  (x) 
of  this  section  shall  be  approved,  as  a 
minimum,  by  a  licensed  senior  operator 
prior  to  taking  the  action."  The 
underlying  purpose  of  10  CFR  50.54  (x) 
and  (y)  is  to  permit  personnel  to  take 
emergency  actions  in  response  to 
abnormal  conditions  which  may  not 
have  been  considered  when  the  License 
Conditions  and  Technical  Specifications 
were  formulated. 

Ill 

By  letter  dated  February  8, 1993,  the 
licensee  requested  an  exemption  from 
10  CFR  50.54(y)  for  Songs  1.  Songs  1 
was  permanently  shut  down  in 
November  1992  and  refueling  of  the 
reactor  completed  in  March  1993.  Upon 
licensee  certification  of  the  refueling  on 
March  9. 1993,  Amendment  No.  150  to 
Facility  Operating  License  No.  DPR-13 
became  effective,  changing  the  bcense 
to  a  possession  only  license.  On  May  27, 
1993,  the  NRC  staff  issued  Amendment 
No.  154  to  Facility  Operating  License 
No.  DPR-13  wh:ch  per;r;;tted 
replacement  of  the  10  CFR  part  55 
licensed  operator  program  with  an 
fipproved  Fuel  Handler  Program  at 
Songs  1  The  amendment  P5tabh>htd 
the  nonncensed  Certified  Fuel  Handler 
position  as  the  highest  level  of  defueled 
plant  operator,  analogous  to  a  licensed 
senior  operator  at  an  cp-':si:r:n^/i 
faciiitv  This  exem.ptu.'i  ^'.'.o'xs  a 
Certified  Fuel  liandier.  m  lieu  cf  a 
Senior  Reactor  Operator,  to  approve  the 
taking  of  actions  under  IQ  CFR  50.54(x) 
for  a  facility  with  a  posirssion  only 
license  and  a  defueled  reactor  presents 
no  undue  risk  to  the  public  health  and 
safety. 

The  licensee  w:ll  assure  that  the 
underlying  purpose  of  10  CFR  50.54(y) 
.s  fulfilled  by  establishing 
administrative  controls  requiring  that 
any  emergency  action  permitted  by  10 
CFR  50  54{xj  must  be  approved,  as  a 
minimum,  by  a  Certified  Fuel  Handler 
pncr  to  taking  the  action.  The 
administrative  controls  will  be 
implemented  following  issuance  of  the 
exemption. 

The  Ccm.mission  finds,  pursuant  .o  10 
CFR  50  12(a)(2)(ii).  tliat  special 
Circumstances  exist  such  that 
application  of  10  CFR  50-54(y)  m  th" 
particular  circumstances  existing  at 


Dated  at  Ri 
of  July,  1993. 

For  the  Nu 
Brian  K.  Grii 
Director,  Div. 
Support,  Offi 
Regulation. 
[PR  Doc.  93- 
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Songs  1  would  not  serve  the  underlying 
purpose  of  the  rule  and  is  not  necessary 
to  achie\'e  the  underlying  purpose  of  the 
rule.  A  Certified  Fuel  Handler  will  have 
appropriate  technical  qualifications  to 
can7  out  Ucensed  activities  under  the 
possession  only  license,  and  a  Senior 
Reactor  Operator  is  not  necessary  to 
approve  the  taking  of  action  under  10 
CFR  50.54(x).  Therefore,  based  on  the 
considerations  stated  above,  it  is 
concluded  that  the  request  of  the 
licensee  for  an  exemption  from  the 
requirements  of  10  CFR  50.54(y)  is 
acceptable  and  should  be  granted. 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(1),  an  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Therefore,  the  Commission 
hereby  grants  the  exemption  request 
from  the  requirements  of  10  CFR 
5 0. 5 4 (y),  for  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1  to  allow  the 
approvals  pro\'ided  for  therein  to  be 
granted  by  a  Certified  Fuel  Handler. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (58  FR  35986,  July 
2,  1993). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  tliis  2nd  day 
of  July,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Reactor 
Support,  Office  of  Suclear Reactor 
Regulation. 

[FR  Doc.  93-16448  Filed  7-9-93;  8:45  am] 
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;Do:-?t  Nco   ?>-:-C  s-C  SO-'  281] 

'*  r,-;sr,\a  E'ectric  eid  Pdv.'t  Co  ; 
nsjarice  ot  An-£.-drrer*s  *c  '^s'lf-t/ 
0;>e,-ating  Licenses 

The  L  o.  :\_:,iear  Regulatory 
Conmiission  (the  Commission)  has 
issued  Amendment  No.  179  to  Facility 
Operating  License  No.  DRP-32  and 
Amendment  No.  179  to  Facility 
Operating  License  No.  DPR-37,  issued 
to  the  Virginia  Electric  and  Power 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Surry  Power  Station, 
Units  1  and  2,  located  in  Surry  County, 
Virginia.  The  amendments  ware 
tffective  as  of  the  date  of  their  issuance. 

The  amendments  revised  the 
I  echnical  Specifications  to  increase  the 


containment  leak  test  pressure  from  39.2 
psig  to  45.0  psig. 

Tne  application  for  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Enwgy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  of  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  hcense  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  cormection  with  this  action 
was  published  in  the  Federal  Register 
on  February  12, 1991  (56  FR  5712). 

Also  in  connection  with  the  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Irr.?^'  -vhich  was 
published  in  the  Federal  Register  on 
January  28,  1993  (58  FR  6424). 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendments  dated  November  14,  1990, 
(2)  Amendment  No.  179  to  License  No. 
DPR-32,  and  Amendment  No.  179  to 
License  No.  DPR-37,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC,  and  at  the  Swem 
Library.  College  of  WiUiam  and  Mary, 
Williamsburg.  Virginia  23185. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C.  Buckley, 

Project  Manager,  Project  Directorate  11-2, 
Division  of  Reactor  Projects — UU,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  93-16449  Filed  7-9-93;  8:45  am) 
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C^T  '"E.  OF  T:^E  FED!'  t-  ".l  "EGISTER 

Agf^'eiT'i&fits  P^^iViiee"  -'   ^  ''.•.■^'■":''ican 
Institute  In  Tai.vaf^  ara  -c 
Coordination  Councn  for  North 
American  Affairs 

AGENCY:  Office  of  the  Federal  Register. 
ACTION:  Correction  to  Notice  of 
availability  of  agreements. 

SUMMARY:  The  American  Institute  in 
Taiwan  has -concluded  a  number  of 
agreements  with  the  Coordination 
Council  for  North  American  Affairs  in 
order  to  maintain  cultural,  commercial 
and  other  unofficial  relations  between 
the  American  people  and  the  people  on 
Taiwan.  The  Director  of  the  Federal 
Register  is  publishing  the  list  of  these 
agreements  on  behalf  of  the  American 


Institute  in  Taiwan  in  the  pubhc 
interest.  The  Ust  pubhshed  in  the 
Federal  Register  on  June  9, 1993  (58  FR 
323S5)  inadvertently  omitted  one 
agreement. 

SUPPLEMENTARY  INFORMATION:  Cuhural. 
commercial  and  other  unofficial 
relations  between  the  American  people 
and  the  people  in  Taiwan  are 
maintained  on  a  nongovernmental  basis 
through  the  American  Institute  in 
Taiwan  (ATT),  a  private  nonprofit 
corporation  created  under  the  Taiwan 
RelaUons  Act  (Pub.  L,  96-8;  93  Stat.  14). 
The  Coordination  Council  for  North 
American  Affairs  (CCNAA)  is  its 
nongovernmental  Taiwan  counterpart. 

Under  section  12(a)  of  the  Act, 
agreements  concluded  between  the  AIT 
and  the  CCNAA  are  transmitted  to  the 
Congress,  and  according  to  Sections  6 
and  10(a)  of  the  Act,  such  agreements 
have  full  force  and  effect  under  the  law 
of  the  United  States. 

The  texts  of  the  agreements  are 
available  from  the  American  Institute  in 
Taiwan,  1700  North  Moore  Street.  17th 
floor,  Arlington,  Virginia  22209.  For 
further  information  contact  the 
Corporate  Secretary  of  ATT  at  this 
address,  telephone:  (703)  525-8474.  fex; 
(703)  841-1385. 

Following  is  the  agreement  omitted 
fixjm  the  June  9, 1993,  Federal  Register 
list:  "Agreement  concerning  trade 
matters  with  annexes.  Effected  by 
exchange  of  letters  at  Arlington  and 
Washington,  October  24, 1979.  Entered 
into  force  October  24.  1979;  effective 
January  1, 1980." 

Dated  June  29, 1993. 

J.  Richard  Bock, 

Deputy  Managing  Director  and  Corporate 
Secretary. 

Dated:  July  7, 1993. 

Martha  L.  Girard, 

Director.  Office  of  the  Federal  Register 

[FR  Doc.  93-16398  Filed  7-9-93;  8:45  am) 

BILUNQ  CODE  1S02-01-M 


SECURUiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-19558;  812-8402] 

First  Prairie  Cash  Management,  et  ai.; 
Notice  of  Application 

July  2, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  'Act"). 

APPLICANTS:  First  Prairie  Cash 
Management;  First  Prairie  Diversified 
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Ass'r't  }\nd,  First  Prairie  N!'  r.ey  Market 
Fund.  First  Prairie  Tax  Exempt  Bond 
Fur,d.  Inc  :  First  Prairie  Tax  Exempt 
Money  N!arket  Fund;  First  Prairie  U.S. 
Government  Income  Fund;  First  Prairie 
U.S.  Treasury  Securities  Cash 
Management  (collectively,  the 
"Funds");  and  the  First  National  Bank 
of  Chicago. 

RELEVANT  ACT  SECTIONS:  Section  17(d) 
ir.d  r,.e  '."d-l  ther-ur.d»^r 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  deposit  their  uninvested  cash 
balances  into  a  joint  trading  account 
where  the  cash  will  be  invested  in  short- 
term  money  market  instruments  and 
repurchase  agreements. 
FILING  DATE:  The  application  was  filed 
en  May  14. 1993.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 

order  granting  the  appiicauon  wiii  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  tiie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5  30  p.m.  on  July 
27. 1993,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hesiringby 
•ATitir.g  to  'Jie  SEC's  Secretar>'. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  First  Prairie  Funds,  144 
Glenn  Curliss  Boulevard,  Uniondale, 
New  York  115,56-0144;  the  First 
Na'ional  Bank  of  Chicago,  Three  First 
National  PUza  Chicago,  Illinois  60670. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Doggs,  .Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Reg^ilation) 

SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  summary  of  the 
application  The  ".omplete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1  Each  Fund  is  a  registered,  open- 
end,  management  investment  company. 
First  Prair.e  Money  Market  Fund  and 
First  Praine  Tax  Exempt  Bond  Fund, 
Inc.  each  consist  of  two  portfolios 


("Series").  The  Funds  and  the  Series  ar^ 
collectively  referred  to  as  "Portfolios.  " 
From  time  to  time,  the  Portfolios  have 
uninvested  cash  balances  that  otherwise 
would  not  be  invested  in  portfolio 
secxmties  at  the  end  of  each  trading  day. 
All  the  Portfolios  are  authorized  to 
invest  at  least  a  portion  of  their 
uninvested  cash  assets  in  short-term 
liquid  assets,  including  repurchase 
agreements. 

2.  The  First  National  Bank  of  Chicago 
currently  ser\'es  as  investment  adviser 
to  each  Portfolio.  The  Dreyfus 
Corporation  ("Dreyfus")  provides 
administrative  services  to  each 
Portfoho.  and  the  Bank  of  New  York 
serves  as  custodian  of  the  Portfolios  (the 
"Custodian"). 

3.  Apphcants  request  that  reUef  be 
extended  to  other  registered  investment 
companies  for  which  the  First  National 
Bank  of  Chicago,  or  any  entity  under 
common  control  or  controlled  by  the 
First  National  Bank  of  Chicago 
(collectively  "FNBC")  subsequently 
serves  as  investment  adviser. 

4.  In  general,  on  each  trading  day, 
most  PortfoUos  have  cash  balances  in 
their  accounts  maintained  by  the 
Custodian  that  are  not  invested  in 
portfolio  securities.  Frequently,  such 
cash  balances  are  invested  in  repurchase 
agreements.  Repurchase  agreements  are 
entered  into  with  banks,  n  on -bank 
government  securities  dealers,  and 
major  brokerage  houses.  Typically,  the 
uninvested  assets  of  some  Portfolios  are 
too  small,  or  are  received  too  late,  to  be 
invested  effectively. 

5.  For  its  investments  in  repurchase 
agreements,  each  Portfoho  has 
established  substantially  similar 
systems  and  standards.  These  systems 
and  standards,  adopted  m  compliance 
with  Investment  Company  Act  Release 
No.  13005  (Feb.  2. 1983)  and  the  SEC 
Division  of  Investment  Management's 
interpretations  set  forth  in  letters  to  the 
Investment  Company  Institute  dated 
January  25, 1985  (pub.  avail,  same  day), 
April  17, 1985  (pub.  avail.  May  7, 1985). 
and  June  19, 1985  (pub.  avail,  same 
day),  include  quality  standards  for 
issuers  of  the  repurchase  agreement  and 
require  that  the  repurchase  agreements 
be  at  least  100%  collateralized  at  all 
times.  Applicants  acknowledge  that 
they  have  a  continuing  obligation  to 
monitor  published  statements  of  the 
SEC  on  repurchase  agreements,  and  in 
the  event  the  SEC  sets  fortii  different  or 
additional  requirements,  each  Portfolio 
intends  to  modify  its  systems  and 
standards  accordingly. 

6.  Currently,  the  iminvested  cash 
balances  of  the  Portfolios  typically  are 
not  invested  in  taxable  and  tax  exempt 
short-term  money  market  mslraments 


with  overnight,  over-the-weekend,  or 
Gver-the-holid.sy  maturities  ("Short- 
Term  Money  Market  Instruments"). 
FNBC  believes  that  such  investments 
ordinarily  cannot  be  made  on  a  cost 
efficient  basis  because  of  the  relatively 
high  processing  fees  imposed  in 
connection  with  the  transactions.  FN'BC 
further  believes  that,  if  the  joint  account 
were  established  for  investing  in  Short- 
Term  Money  Market  Instruments,  the 
larger  size  of  the  joint  account's  cash 
balances  would  permit  such 
investments  to  be  made  on  a  cost 
efficient  basis. 

7.  Applicants  propose  to  deposit  the 
uninvested  cash  balance  in  each 
Portfolio's  custodial  account  into  a 
single  joint  account  at  the  end  of  each 
trading  day.  The  daily  balance  in  the 
joint  account  will  be  used  to  purchase 
one  or  more  Short-Term  Money  Market 
Instruments  and  or  repurchase 
agreements.  FNSC  will  invest  Portfoho 
assets  only  in  Short-Term  Money 
Market  Instruments  that  constitute 
"Ehgible  Securities"  within  the 
meaning  of  rule  2a-7  under  the  Act. 

8.  When  the  )oint  account  invests  in 
more  than  one  investment  on  a  given 
day,  each  participant  in  the  joint 
account  would  not  necessarily  have  its 
cash  invested  in  every  investment 
purchased  through  the  joint  account. 
This  may  occur  for  a  variety  of  reasons. 
F>.'BC  beKeves  that  it  is  prurient  to  limit 
investment  risk  by  entenng  into 
repurchase  agreements  with  a  number  of 
different  counter-parties  and  purchasing 
Short-Term  Money  Market  Instruments 
of  a  number  of  different  issuers.  In  some 
cases,  certain  Portfolios  may  be 
precluded  by  their  investment 
restrictions  from  participating  in  a 
repurchase  agreement  with  a  partacular 
coimter-party  or  from  purchasing 
certain  Short-Term  Money  Market 
Instruments.  Ln  addition,  on  a  given  day, 
cash  of  a  Portfolio  may  become  available 
too  late  to  be  included  in  repurchase 
agreements  that  have  already  been 
negotiated,  or  may  be  too  small  to  invest 
individually.  In  many  such  cases, 
however,  it  will  still  be  advantageous 
for  this  cash  to  be  invested  jointly  along 
u'lth  that  of  other  Portfolios  in  a  similar 
position  on  that  day, 

9  F^^'BC  beheves  that  no  conflict  of 
interest  or  potential  for  favoring  one 
Portfolio  over  another  arises  merely  as 
a  result  of  the  fact  that  the  participating 
Portfolios  may  not  always  be  allocated 
a  pro  rata  portion  of  all  of  the 
investments  made  through  the  joint 
account  Ln  determining  which 
investments  to  allocate  to  which 
Portfolios  participating  in  the  joint 
account,  FNBC  will  take  into  account 
each  Portfoho's  investment  restriction.s 
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and  repurchase  agreement  collateral 
requirements,  itJ,  obligation  to  fairly 
allocate  investment  opportunities 
among  the  Portfolios,  the  need  for 
diversification,  and  the  time  when  cash 
becomes  available  for  investment  on  a 
given  day. 

10.  A  Portfolio  will  never  be  in  a  less 
favorable  position  than  if  the  joint 
account  were  not  in  place.  In  many 
cases,  a  particular  Portfolio  will  be  in  a 
better  position,  since  it  may  not  have 
enough  cash  to  invest  profitably  in  an 
individual  investment.  Any  alternative 
structure,  in  which  FNBC  would  have  to 
limit  investments  to  those  which  could 
include  every  participating  Portfolio, 
would  be  less  beneficial  than  the 
proposed  structure. 

11.  All  assets  of  participating 
Portfolios  transferred  to  the  joint 
account  will  continue  to  be  held  under 
proper  bank  custodial  procedures.  The 
joint  account  will  not  be  distinguishable 
from  any  other  account  maintained  by 
the  Custodian  for  a  Portfolio  except  that 
monies  from  multiple  PortfoHos  will  be 
deposited  into  it  on  a  commingled  basis. 

12.  The  recordkeeping  system  of  the 
joint  account  will  be  substantively 
identical  to  that  which  would  be  used 
if  several  joint  accounts  were  set  up. 
After  agreeing  on  the  trade  details  with 
a  third  party,  FNBC's  cash  management 
desk  \^ill  compile  all  necessary  joint 
trade  information,  assign  a  control 
reference  number  to  the  trade,  produce 
a  joint  trade  ticket  and  breakdown  sheet 
displaying  each  participant's  pro  rata 
portion  of  the  joint  investment  (the 
'Trade  Information"),  and  transmit  the 
Trade  Information  to  each  participant  in 
the  investment.  The  Trade  Information 
will  be  sent  to  Dreyfus'  fund  accounting 
department  to  be  entered  into  its 
accounting  system,  and  to  the 
Custodian,  to  be  used  as  authorization 
to  transfer  money  from  the  individual 
participants'  accounts  to  the  joint 
account.  FNBC's  cash  management  desk 
will  reconcile  all  joint  transactions 
during  the  course  of  the  day  as 
transactions  are  processed.  Dreyfus' 
fund  accounting  department  will 
reconcile  all  Portfolio  trades  to  cash 
transactions  daily.  The  Custodian  will 
reconcile  all  joint  transactions, 
including  money  movement 
transactions,  during  the  course  of  the 
day  as  transactions  are  processed  and  at 
the  end  of  the  day. 

13.  Applicants  estimate  that  the  joint 
account  will  save  the  Portfolios 
transaction  fees  totaling  approximately 
585,000  per  year.  In  addition,  the  joint 
account  will  allow  the  PortfoUos  to 
negotiate  higher  rates  of  return  on  their 
overnight  cash  balances,  invest  fimds 
v\'hich  otherwi'^e  might  not  be  invested, 


and  reduce  the  possibility  of  errors  by 
reducing  the  number  of  trade  tickets. 

14.  Each  participant's  decision  to 
invest  in  the  joint  account  vdll  be  solely 
at  its  option.  A  participant  will  not  be 
required  either  to  invest  a  minimum 
amount  or  to  maintain  a  minimum 
balance  in  the  joint  account.  Each 
participant  will  retain  the  sole 
ovmership  rights  to  any  of  its  assets 
invested  in  the  joint  account,  including 
interest  payable  on  the  assets  invested 
in  the  joint  account.  The  assets  of  a 
participant  held  in  the  joint  account 
will  not  be  subject  to  the  claims  of 
creditors  of  other  participants. 

15.  Except  insofar  as  it  is  an 
"affiliated  person"  (within  the  meaning 
of  the  Act)  of  entities  participating  in 
the  joint  account,  FNBC  will  have  no 
monetary  participation  in  the  joint 
account,  but  will  be  responsible  for 
investing  assets  in  the  account  and 
establishing  accounting  and  control 
procedures. 

Applicants'  Legal  Anal)  bis 

1.  The  Portfolios  participating  in  the 
proposed  joint  account  and  FNBC  could 
be  deemed  to  be  "joint  participants"  in 
a  "transaction"  within  the  meaning  of 
section  17(d).  In  addition,  the  proposed 
account  could  be  deemed  to  be  a  "joint 
enterprise  or  other  joint  arrangement" 
within  the  meaning  of  rule  17d-l. 

2.  The  board  members  of  each  Fund 
have  considered  the  proposed  joint 
account  and  have  determined  that  the 
use  of  such  account  wall  be  beneficial  to 
each  Fund  for  the  reasons  set  forth 
above  and  will  not  result  in  any 
conflicts  of  interest  among  the  various 
participants.  The  board  members 
beUeve  that  the  operation  of  the  joint 
account  will  be  free  of  any  inherent  bias 
favoring  one  PortfoUo  over  another.  The 
board  members  considered  the  fact  that, 
although  FNBC  can  gain  some  benefit 
through  administrative  convenience  and 
some  possible  reduction  in  clerical 
costs,  the  primary  beneficiaries  wall  be 
the  participating  Portfolios  and  their 
shareholders. 

3.  Although  not  every  participant  will 
participate  in  each  and  every 
investment  held  in  the  joint  account  on 
any  given  day.  each  participant's 
interest  in  a  repurchase  agreement  and/ 
or  Short-Term  Money  Market 
Instrument  will  be  on  the  same  basis  as 
every  other  participant's  interest  in  such 
repurchase  agreement  and/or  Short- 
Term  Money  Market  Instrument. 

4.  Rule  17d-l(h)  provides  that,  in 
passing  upon  appUcations  under  section 
17(d)  and  rule  17d-l,  the  SEC  vfill 
consider  whether  each  party's 
participation  in  the  proposed  joint 
arrangement  "is  consistent  with  the 


provisions,  pohcies  and  purposes  of  the 
Act,"  as  well  as  the  "extent  to  which 
such  participation  is  on  a  basis  different 
or  less  advantageous  than  that  of  other 
participants."  For  the  reasons  described 
above,  applicants  believe  that  the 
criteria  of  rule  17d-l  is  met  by  the  joint 
trading  account  as  proposed. 

Applicants'  Conditions 

The  joint  account  will  operate  subject 
to  the  following  conditions: 

1.  A  separate  cash  account  will  be 
established  with  the  Custodian  into 
which  each  PortfoUo  will  daily  be 
permitted  to  deposit  its  uninvested  net 
cash  balances. 

2.  Cash  in  the  joint  account  will  be 
invested  by  FNBC  in  one  or  more 
repurchase  agreements  and/or  Short- 
Term  Money  Market  Instruments.  Each 
participant's  funds  in  the  joint  account 
will  be  invested  consistent  with  that 
participant's  investment  objectives, 
pohcies,  and  restrictions.  Not  every 
participant  in  the  joint  account 
necessarily  will  have  its  cash  invested 
in  every  repurchase  agreement  entered 
into  and/or  Short-Term  Money  Market 
Instrument  purchased  through  the 
account.  However,  to  the  extent  a 
participant's  funds  are  applied  to  a 
particular  investment  made  through  the 
joint  account,  the  participant  will 
participate  in  and  own  a  proportionate 
share  of  such  investment  and  the 
income  earned  or  accrued  thereon, 
based  upon  the  percentage  of  such 
investment  purchased  with  such 
participant's  funds. 

3.  FNBC  and  the  Custodian  will 
maintain  records  (in  conformity  with 
section  31  and  the  rules  and  regulations 
thereunder)  docximenting,  for  any  given 
day,  each  participant's  aggregate 
investment  in  the  joint  account  and  its 
pro  rata  share  of  each  investment  made 
through  the  joint  account. 

4.  The  joint  account  will  invest  only 
in  repurchase  agreements  and  Short- 
Term  Money  Market  Instruments  with 
overnight,  over-the-holiday,  or  over-the- 
weekend  maturities.  Investments  in 
repurchase  agreements  vnW  be 
collateralized  by  obligations  issued  or 
guaranteed  as  to  principal  and  interest 
by  the  government  of  the  United  States 
or  by  any  of  its  agencies  or 
instrumentaUties.  Each  repurchase 
agreement  entered  into  in  connection 
with  the  proposed  joint  account  will  be 
collateralized  to  the  extent  required  by 
the  most  restrictive  collateral 
requirements  of  the  participating 
PortfoUos.  The  joint  account  will  invest 
only  in  Short-Term  Money  Market 
Instruments  which  constitute  "Eligible 
Securities"  within  the  meaning  of  rule 
2a-7  under  the  Act. 
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5  .Ml  lavestmants  held  by  tha  )omt 
ar/  oa::t  will  be  valued  on  an  amortized 
cost  basis. 

6.  Each  participating  Portfolio  valuing 
its  net  assets  in  reliance  upon  rule  2a- 

7  under  the  Act  will  use  the  average 
maturity  of  the  instrumentls)  in  the  joint 
acco\int  in  which  such  Portfolio  has  an 
interest  for  the  purpose  of  computing 
the  Portfolio's  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  the  joint  account  on  that  day. 

7.  To  ensiire  that  there  will  bo  no 
opportunity  for  one  pa/ticipar.t  to  use 
any  part  of  the  balance  of  the  joint 
account  credited  to  another  participant, 
no  participant  will  be  ai'owfld  to  create 
a  negative  balance  m  the  joint  account 
for  any  reason,  although  a  participant 
will  be  permitted  to  draw  do'.vn  its 
entire  balini:e  at  any  time. 

8.  FNBC  will  manage  the  joint 
accotint  as  part  of  its  duties  under  its 
existing  or  any  fjturs  in  ^estnient 
advisor^'  contracts  with  the  Porlfolios. 
FNBC  Will  not  collect  an  additional  fee 
from  any  participant  for  managing  the 
joint  account. 

9.  The  administration  of  th^  joint 
account  will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rjle  17g-l  thereunder, 

10.  The  board  members  of  each  Fund 
will  evaluate  annually  the  joint  account 
arrangements,  and  will  continue  a 
Portfolio's  participation  in  the  joint 
account  only  if  they  dnermine  that 
there  is  a  reasonable  likelihood  that  the 
Portfolio  and  its  shareholders  will 
benefit  from  continued  participation. 

For  the  Ccmmlssion,  by  the  Division  of 
Investment  Management,  under  delegated 

author;'-. 

Margai^'  li   N'cFarland, 

Dep  u  ty  Secretary. 

[PR  Doc  93-16377  Filed  7-9-93;  8:45  ami 
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Filing*  Under  the  Public  UJility  Holding 
Compary  Act  of  1935  ("Act") 

July  2, 19^3. 

Notice  is  hereby  given  that  the 
follov/ing  Eling(s)  has/'have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the'  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  sximmarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
July  28, 1993  to  the  Secretary.  Securities 
and  Exchange  Commission, 
Washington,  E)C  20549,  and  servw  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attomay  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed,  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicationis)  and/ 
or  declaration{s),  as  filed  or  as  amended, 
may  be  granted  and'or  permitted  to 
become  effective. 

System  Energy  Resourtt^,  inc.  i7C- 
8215) 

System  Energy  Resources,  Inc. 
("Sysstem  Energy"),  1340  Echelon 
Parkway,  Jackson,  Mississippi  39213,  an 
electric  pubhc-utiUty  subsidiary 
company  of  Entergy  Corporation 
("Entergy"),  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  Sections  6(a)  and  7  of 
the  Act  and  Rule  50(a)(5)  thereunder. 

Pursuant  to  a  Commission  order  dated 
December  23,  1988  (HCAR  No.  24791), 
on  December  28, 1988  System  Energy 
sold  and  leased  back  from  certain  trusts 
acting  as  lessors  ("Lessors"),  en  a  long- 
term  net  lease  basis,  an  approximate 
11.5%  aggregate  ownership  interest 
("Undivided  Interests")  from  its  90% 
ovmership  interest  in  Unit  No.  1  of  the 
Grand  Gulf  Steam  Electric  Generating 
Station  in  two  substantially  identical, 
but  entirely  separate,  transactions.  The 
purchase  price  of  the  Undivided 
Interests  was  S500  million,  of  which 
approximately  $64,898  million  was 
provided  by  the  equity  contributions  of 
two  owner  participants  in  the  two 
respective  Lessor  trusts  and 
approximately  $435,102  million  was 
provided  by  loans  from  a  group  of 
interim  lenders. 

Pursuant  to  subsequent  order  dated 
April  13, 1989  (HCAR  No.  24861),  en 
April  13, 1989  GGlA  Funding 
Corporation  ("Funding  Corporation") 
issued  $435,102  million  of  Secured 
Lease  Obligation  Bonds  ("Original 
Bonds")  in  an  underwritten  public 
offering  in  two  series.  The  two  series 
consisted  of  $153,666  million  principal 
amount,  maturing  on  January  15,  2004 
("Series  11.07%  Bonds")  and  $271,436 
million  principal  amount,  maturing  on 
January  15,  2014  ("Series  11.50% 
Bonds").  The  proceeds  from  the  sale  of 


•he  Original  Bonds  wyre  apphed  to 
refunding  of  the  mte:;.-!)  loans. 

System  Energ;»  now  proposes  to  cause 
Funding  Ccrporaticn  or  a  comparable 
entity  to  issue  not  in  excess  of 
$456,857,100  of  its  Secured  Lease 
Obligation  Bonds  in  one  or  more 
separate  series  ("Refurding  Bonds") 
through  December  31,  1995.  The 
Refunding  Bonds  will  be  issued  under 
the  Funding  Corporation's  Collateral 
Trust  Indenture,  dated  as  of  April  1, 
1989,  as  amended  ("Indentuire"),  among 
Funding  Corporation,  System  Energy 
and  Bankers  Trust  Company,  as  trustee 
("Trustee"),  or  a  comparable  instrument 
in  order  to  refund  the  Original  Bonds. 
Alternatively,  System  Energy  proposes 
to  refund  the  Original  Bonds  with 
interim  borrowings  obtained  from  banks 
or  other  institutions  by  either  the 
Funding  Corporation  or  similar  entity  or 
by  the  Lessors  ("Interim  Borrowings") 
and  then  to  issue  the  Refunding  Bonds 
in  order  to  retire  the  Interim 
Borrowings. 

The  proceeds  from  the  sale  of  the 
Refunding  Bonds  or  the  Interim 
Borrowings,  together  with  funds 
provided  by  System  Energy,  will  be 
applied  to  the  cost  of  redeeming  the 
Original  Bonds  and  may  be  appUed  to 
meet  5«SQciated  issuance  costs.  The 
Senes  11.07%  Bonds  are  first  optionally 
redeemable  on  January  15,  1994  at 
105.535%.  The  Series  11.50%  Bonds  are 
first  optionally  redeemable  on  Januarv 
15,  1994  at  108.625%.  If  the  Original' 
Bonds  are  retired  with  the  proceeds  of 
Interim  Borrowings,  then  the  proceeds 
of  the  Refunding  Bonds  will  be  used  to 
retire  Interim  Borrowings.  There  may  be 
redemption  premiums  associated  with 
the  Interim  Borrowings. 

Each  series  of  Refunding  Bonds  and 
the  Interim  Borrowings  will  have  such 
inlsrest  rote,  maturity  date,  redemption 
and  sinking  fund  provisions,  be  secured 
by  such  means,  be  sold  in  such  manner 
and  at  such  price  and  have  such  other 
terms  and  conditions  as  shall  be 
determined  through  negotiation  and 
approved  by  the  Commission,  It  is 
expected  that  the  term  of  the  Refunding 
Bonds  or  the  Interim  Borrowings,  if  any, 
will  be  in  excess  of  10  years.  The 
Refunding  Bonds  will  be  structured  and 
issued  under  the  documents  and 
pursuant  to  the  procedures  applicable  to 
the  issuanca  of  the  Original  Bonds,  or 
comparable  documents  having  similar 
terms  and  provisions.  Any  Interim 
Borrowings  will  be  structured  and 
issued  under  documents  and  pursuant 
to  the  procedures  comparable  to  those 
applicable  to  the  issuance  of  the  original 
interim  borrowings. 

Should  there  be  nc  InteriTn 
Borrowings,  the  p:oceeds  of  the  sale  of 
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the  Refunding  Bends  will  be  loaned  by 
the  Funding  Corporation  or  a 
comparable  entity  to  the  Lessors,  and 
the  Lessors  will  issue  lessor  notes 
("Lessor  Notes")  to  the  Funding 
Corporation  or  a  comparable  entity 
pursuant  to  the  terms  of  two  Trust 
Indentures,  Deeds  of  Trust,  Mortgages, 
Security  Agreements  and  Assignments 
of  Facility  Lease,  dated  as  of  December 
1, 1988  ("Lease  Indentures"),  as 
supplemented  and  to  be  supplemented 
by  Lease  Indenture  Supplements 
(Supplemental  Lease  Indentures"),  or  a 
comparable  instrument.  The  Lessors  in 
turn  will  apply  the  proceeds  to 
repayment  of  similar  Lessor  Notes 
issued  in  1989  to  secure  the  Original 
Bonds,  and  the  Funding  Corporation  or 
a  comparable  entity  will  repay  the 
Original  Bonds  wth  such  payments. 

System  Energy  is  unconditionally 
obligated  to  make  payments  under  the 
Leases  of  theUndivided  Interests 
("Leases")  in  amounts  that  will  be  at 
least  sufficient  to  provide  for  scheduled 
payments  of  the  principal  of  and 
interest  on  such  Lessor  Notes,  which 
amounts,  in  turn,  will  be  sufficient  to 
provide  for  scheduled  payments  of 
principal  and  cf  interest  on  the 
Refunding  Bonds  when  due.  Upon 
refunding  of  the  Original  Bonds, 
a^^oun^s  payable  by  System  Energy 
under  the  Leases  wall  be  adjusted 
P'irsuant  to  the  terms  of  Lease 
Supplements,  and  a  Similar  procedure 
would  apply  in  the  event  Interim 
Borrowings  are  used  first. 

Neither  the  Refunding  Bonds,  the 
associated  Lessor  Notes  nor  any  Interim 
Borrowings  will  be  du'-ect  obligations  of, 
or  guaranteed  by.  System  Energy. 
However,  under  certain  circumstances 
System  Energy  may  assume  all,  or  a 
portion  of,  the  Lessor  Notes  or  the 
Interim  Borrovvrings.  The  Refunding 
Bonds  will  be  secured  by  the  Lessor 
Notes,  which  will  be  held  by  the  Trustee 
under  the  Indenture.  Each  Lessor  Note 
Hiii  be  secured  by,  among  other  things: 
1 1]  A  lien  on  and  security  interest  in  ihe 
Undivided  Interest  of  the  Lessor  issuing 
such  Lessor  Note;  and  (2)  certain  of  the 
rights  of  such  Lessor  under  its  Lease 
with  System  Energy,  including  the  right 
to  receive  the  basic  rent  and  certain 
other  amounts  payable  by  System 
Energy,  Ir.terim  Borrowings  would  be. 
in  ail  probability,  direct  obligations  of 
the  Lessors,  evidenced  by  Lessor  Notes. 

As  an  alternative  to  using  Refunding 
Bonds  issued  by  Funding  Corporation  or 
a  comparable  entity.  System  Energy  may 
choose  to  use  a  trust  structure  in  which 
one  or  more  pass  through  trusts  would 
be  established  to  hold  the  Lessor  Notes 
issued  under  the  Lease  Indentures.  In 
lieu  of  issuing  Refunding  Bonds,  the 


trust  would  issue  certificates  evidencing 
ownership  interests  in  the  trust.  If  such 
a  structure  were  used,  the  debt  terms  of 
the  Refunding  Bonds  described  above, 
would  generally  be  terms  of  the  Lessor 
Notes  and  the  Lease  Indentures. 

System  Energy  states  that  it  will  not 
enter  into  any  of  the  proposed 
transactions  regarding  the  sale  of  the 
Refunding  Bonds  or  the  trust  certificates 
or  the  incurring  of  tha. Interim 
Borrowings  to  refund  the  Original 
Bonds  unless.  (1)  The  estimated  present 
value  savings  derived  from  the  net 
difference  between  interest  payments  on 
a  new  issue  of  comparable  securities 
and  those  securities  refunded  is.  on  an 
after-tax  basis,  greater  than  the  present 
value  of  all  redemption  and  issuing 
costs,  assuming  an  appropriate  discount 
rate,  determined  on  the  basis  of  the  then 
estimated  after-tax  cost  of  capital  of 
Entergy  and  its  subsidiaries, 
consolidated;  or  (2)  System  Energy  shall 
have  notified  the  Commission  of  the 
terms  of  the  proposed  refinancing 
transaction  by  amendment  and  obtained 
appropriate  authorization  from  the 
Conmiission  to  consummate  such 
transaction. 

System  Energy  requests  authorization, 
pursuant  to  paragraph  (a)(5)  of  rule  50 
under  the  Act,  to  undertake  preUminary 
negotiations  with  respect  to  the  issuance 
and  sale  of  the  Refunding  Bonds  or  the 
trust  certificates  or  arranging  the  Interim 
Borrowings.  It  may  do  so. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H  MsFariand, 
Deputy  Secretary 
(FR  Doc  93-16376  Filed  7-9-93;  8:45  am] 
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Smith  Sc-:  ey,  Harris  Upham  &  Co. 
Inc  ;  Temporary  Order  and  Notice  of 

Application 

July  2. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Temporary  order  and  notice  of 

application  for  permanent  order  of 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Smith  Barney,  Harris  Upham 
&  Co.  Inc. 

RELEVANT  ACT  SECTIONS:  Exemption  fi-om 
section  9(a)  under  section  9(c). 
SUMMARY  OF  APPuCA'"tON:  Applicant  has 
been  granted  a  temporar>'  conditional 
order,  and  has  requested  a  permanent 
conditional  order,  xmder  section  9(c) 


exempting  applicant  from  section  9(a)  to 
the  extent  necessary  to  permit  applicant 
to  employ  an  individual  who  is  subject 
to  a  securities  related  injunction. 
RUNG  DATE:  The  appUcation  was  filed 
on  June  3, 1993,  and  an  amendment  was 
filed  on  June  25, 1993. 
HEARING  on  NOTIFICATION  OF  HEARING: 

Interested  persons  may  request  a 
hearing  on  the  appHcation  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  July  26, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  vsTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549; 
Applicant,  1345  Avenue  of  the 
Americas.  New  York,  N.Y.  10105. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  O'Hanlon.  Staff  Attorney,  at  (202) 
272-3922.  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPlEMENi"ab''  i'>c,,.r-v,iTioN:  The 
following  is  a  s~jJTimar>'  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  securities  brokerage 
Bnd  investment  banking  firm.  Apphcant 
also  is  a  registered  investment  adviser. 
Applicant  serves  as  (a)  investment 
adviser  to  The  Inefficient-Market  Fund, 
Inc.;  (b)  sub-adviser  to  Smith  Barney 
Equity  Funds,  Inc..  Smith  Barney 
Funds,  Inc.,  Smith  Barney  Variable 
Account  Funds,  and  Smith  Barney 
World  Funds,  Inc.;  (c)  principal 
undenvriter  to  the  Smith  Barney  Funds, 
Smith  Barney  Money  Funds.  Inc..  Smith 
Barney  Muni  Bond  Funds,  and  Smith 
Barney  Tax  Free  Money  Fund.  Inc.;  and 
(d)  a  depositor  and  principal 
underwriter  of  numerous  imit 
investment  trusts. 

2.  Primerica  Corporation  is 
apphcant's  ultimate  parent  corporation. 
Other  indirect  subsidiaries  of  Primerica 
also  are  engaged  in  the  broker-dealer, 
depositor,  and  investment  advisory 
businesses,  including  with  respect  to 
registered  investment  companies. 

3.  On  March  12, 1993.  apphcant 
entered  into  an  acquisition  agreement 
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pursuant  to  which,  among  other  things, 
applicant  agreed  to  acquire  (the 
'Acquisition")  the  domestic  retail 
brokerage  and  asset  management 
businesses  of  Shearson  Lehman 
Brothers  Inc.  ("Shearson").  Applicant 
expects  to  complete  the  Acquisition 
sometime  in  the  third  quarter  of  1993. 
Applicant  then  will  change  its  name  to 
Smith  Barney  Shearson,  hic. 

4.  In  April  1393  Paul  J.  Williams 
("WilUams")  applied  for  amplc>Tnent  as 
a  financial  consultant  at  Shearson. 
Williams  is  subject  io  a  securities 
related  injunction.  Due  to  the  existence 
of  the  injunction,  and  to  avoid  a 
violation  of  section  9(a),  Shearson 
declined  to  process  Williams' 
application  for  employment.  Applicant 
proposes  to  employ  Williams  as  a 
registered  representative  at  the  earliest 
possible  time,  subject  to  receiving  the 
requested  exemption. 

5.  In  1985,  while  employed  by 
McDonald  &  Company  Securities.  Inc. 
("McDonald").  Williams  was 
permanently  enjoyed  from  engaging  in 
certain  manipulative  or  deceptive 
rractices  in  connection  with  the  offer  or 
sale  of  securities  Williams  also  was 
cT'iered  to  disgorge  $7,500  in  profits. 

V. ;;:.  j.T.s  consented  to  the  injimction  in 
a  suit  brought  by  the  GDmmission 
aileging  violations  of  section  10(b)  of  the 
Securities  Exchange  Act  of  1934  and 
ruie  lOb-5  thereunder.  The 
Commission's  complaint  alleged  that  in 
1980  Williams,  upon  receipt  of 
information  from  an  insider  of  an  issuer, 
purchased  shares  on  behalf  of  the 
insider,  utilizing  accounts  without 
identifying  the  true  purchaser  of  the 
sectiriUes,  and  purchased  shares  for  his 
own  benefit.  Williams  also  was 
suspended  from  association  with  any 
broker,  dealer,  or  investment  company 
for  a  period  of  thirty  days. 

6.  Williams  was  the  subject  of  a 
censure  by  McDonald  in  1984.  The 
censure  resulted  from  Williams'  alleged 
violation  of  Regulation  T  of  the  Federal 
Reserve  Board  rules  by  borrowing 
municipal  securities  from  customers. 
with  their  prior  knowledge  and  consent, 
in  order  to  support  a  debit  balance  in 
his  ovvn  margin  account.  McDcnald 
rrported  its  action  to  the  New  'rork 
Stock  Exchange,  which  determined  that 
no  further  action  on  its  part  was 
necessary. 

7.  Fron.  February  1986  until  April 
1993,  Vviiiiams  was  a  registered 
representative  of  PaineWebber 
Incorporated  ('TaineWebber").* 
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'  The  ComioUrion  exe>mptsd  PaineWebbsr  from 
the  di3quftlifica*lon  proTisi.-^as  of  section  3(a)  with 
respect  lo  its  amploymoDt  o!  Wiiliajns  in  1990. 
Pnj}i«Webber  Incorporated.  Lovestmont  Company 


Williams  terminated  his  employment 
with  Pain  Webber  in  April  1993  in 
connection  with  his  appUcation  for 
employment  at  Shearson. 

8.  In  April  1993,  a  complaint  was 
filed  against  PaineWebber  in  an  Ohio 
State  Court  alleging  that  Williams 
purchased  unsuitable  securities  on 
behalf  of  a  former  client  who  was  not 
mentally  competent.  Zarlingo  v. 
Pa;neWe66er,  Inc.,  No.  93-CV-811 
(Ohio  C.P.  (Mahoning),  filed  Apr.  1. 
1993).  Applicant  states  that  Williams 
has  advised  applicant  that  he  believes 
the  complaint  is  without  merit. 

9.  Since  the  entry  of  the  injimction 
and  suspension,  WiUiams  has  not  been 
enjoined  by  a  court  or  sanctioned  by  the 
Commission,  any  self-regulatory 
organization,  or  any  state  securities 
commission.  Ehiring  the  same  period,  to 
the  best  of  applicant's  knowledge, 
except  for  the  aforementioned  easterner 
lawsuit,  there  have  been  no  customer 
complaints  relating  to  Williams. 

10.  Applicant  notes  that  it  has 
extensive  compliance  aiid  registration 
procedures  to  ensure  that  prospective 
employees  who  are  subject  to  a  statutor; 
disqualification  under  section  9  of  the 
Act  do  not  become  employed  by  any 
Smith  Barney  company  involved  in 
investment  company  activities  until  the 
section  9  issues  are  appropriately 
resolved.  These  policies  and  pror.edures 
will  continue  to  be  applicable  to  Smith 
Barney  Shearson,  Inc.  following  the 
Acquisition. 

Applicant's  Legal  Analysis 

1.  If  Wilhams  becomes  an  employee 
of  appUcant,  applicant  will  be  suhjert ; -i 
the  disqualification  provisions  of 
section  9(a).  Applicant  requests  (a)  a 
temporary  exemption  from  the 
provisions  of  section  9(a)  for  a  period  of 
up  to  90  days  following  the  date  of  entry 
of  the  temporary  order  to  relieve 
applicant  from  any  ineligibility  imder 
section  9(a)  by  reason  of  the 
employment  by  applicant  of  Williams; 
and  (b)  a  permanent  order  granting  the 
requested  relief. 

2.  Section  9(a)(2)  of  the  Act,  in 
pertinent  part,  prohibits  any  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  dcting  as  an  employee, 
officer,  director,  member  of  an  ad\'isory 
board,  investment  adviser,  or  depositor 
of  any  registered  investment  company, 
or  principal  underwriter  for  any 
registered  open-end  company,  registered 
unit  investment  trust,  or  registered  face 
amount  certificate  company.  A  company 


with  an  employee  or  other  affiliated 
person  ineligible  to  serve  in  any  of  these 
capacities  under  section  9(a)(2)  is 
similarly  ineligible  imder  section 
9(3)(3). 

3.  Section  9(c)  provides  that  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a),  either  unconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  thai 
these  provisions,  as  applied  to  the 
applicant,  are  imduly  or 
disproportionately  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  pubbc 
interest  or  protection  of  investors  to 
grant  such  application. 

4.  Applicant  asserts  that  the 
apphcation  of  the  prchibitions  of 
sertion  9(a)  to  applicant  by  reason  of  the 
employment  of  Willia.-ns  would  he 
unduly  and  disproportionately  severe. 
.A.pplicant  also  as-'erts  that  the  conduct 
ot  applicant  and  Williams  has  been  such 
es  to  make  it  not  against  the  public 
interest  or  the  protprtion  of  investors  to 
gryn*  the  reqiipsted  relief 

5.  Applicar.t  states  that  'vViUierr'.  wil: 
not  sen.'e  in  any  capacity  related  -n  snv 
way  to  the  provision  of  in  vestment 
advice  to  any  registered  invest-Tienf 
company  or  to  acting  as  pnn.cipal 
underwriter  to  any  registered  open  -end 
investment  ccnpany  or  as  principjl 
undePAriter  nr  depositor  to  any 
registered  unit  investment  trjst.^ 
Wilharns  wii!  net  be  an  officer  of 
applicant  or  serve  in  a  policy-making 
role  or  pa'tidpate  in  the  management  or 
admin:  strfitive  activities  of  applicant 
r'-'au;.,j  to  -esistered  investment 
compar-fs 

6.  .'*. .  I'l.:  ;nt  states  that  the  conduct 
cr:-'  :::.3ir.-jd  t:*  hy  'he  Commission  on 
trie  pt._:^  ff  'vVi;:ianis  does  not  relate  to 
investment  company  activities. 
Applicant  notes  that  the  injunction 
against  Williams  was  entered  mora  than 
seven  years  ago.  Williams  has  not  been 
subject  to  similar  action,  nor  to  the 
knowledge  of  applicant  have  any 
complaints  been  filed  against  Wi'iliaras 
(except  as  noted  above)  with  the 
Commission,  any  self-regulatory 
organization,  or  any  state  securities 
commi.ssion,  since  the  date  of  the 
injunction. 

7.  Applicant  asserts  that  the  balance 
of  fairness  requires  that  the  requested 
rell-jf  be  granted.  If  the  exemption  is  not 
gran'ed,  applicant  will  not  offer  to 
employ  Williams  because  to  do  su 

.wou'd  subject  applicant  to  a  section  9(a) 


Act  RelsoM  Nos.  I7sas  Oul.  16. 1990)  (notice)  and 
17789  (Oct  10. 1990)  (order). 


'  .A. pplir«il  i'.ii'.gs  that  it  expects  that  Williams 
will  be  involved  to  some  degree  in  the  refail  sale 
of  investment  company  securities. 
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bar  on  investment  company  activiues. 
Consequently,  Williams  would  be  cut 
off  from  his  Livelihood. 

8.  Finally,  as  noted  above,  the 
Commission  previously  exempted 
PaineWebber  from  section  9(a)  with 
respect  to  Williams.  Applicant  submits 
that,  in  the  absence  of  evidence  of 
wTongdoing  by  Williams  subsequent  to 
the  granting  of  such  relief  to 
PaineWebber.  the  granting  of  the  relief 
to  PaineWebber  should  weigh  heavily  ia 
favor  of  granting  the  requested  relief  to 
applicant. 

Applicant's  Condition 

AppHcapt  agrees  that  any  order 
granted  by  the  Commission  pursuant  to 
the  application  wall  be  subject  to  the 
condition  set  forth  below: 

Applicant  will  not  employ  Williams 
in  any  capacity  related  directly  to  the 
provision  of  investment  advisory 
ser\  ices  for  registered  investment 
companies,  or  acting  as  a  principal 
underwriter  for  a  registered  open-end 
investment  company,  or  as  a  princij>al 
underwriter  or  depositor  for  a  registered 
unit  investment  trust. 

Temporary  Order 

The  Division  of  Investment 
.Management,  pursuant  to  delegated 
author.ty.  ha.';  consid'-red  the  matter  and 
finds,  under  the  standards  o.' section 
9(c).  that  applicant  has  made  the 
nec-essary-  showing  to  justif}'  granting  a 
te-r.porarv  exemp'jon.  Accordingly, 

if  ;s  ordered,  under  section  9(c)  of  the 
Act,  that  applicant  is  hereby  temporarily 
exempted  from  the  provisions  of  section 
9(a]  of  the  Act  until  Lhe  earlier  of 
September  30,  1993  or  the  date  on 
which  the  Commission  takes  final 
action  on  the  application  for  an  order 
granting  applicant  a  permanent 
exemption  from  the  provisions  of 
section  9(a). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 

de!e!?afpd  aiifhoritv 

Deputy  Secretary. 

[PR  Doc.  93-16378  Piled  7-9-93;  8:45  am) 
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V3''  KaT'pcri  Mer'itt  T-js',  et  aL; 
Nc»JCc  o1  App;i,',avon 

July  2,  l^aj. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


Van  Kampen  Merrilt  Trust, 
-I    .:  Merritt  U.S.  Government 
Trust,  Van  Kampen  Merritt  Equity 
Trust,  Van  Kampen  iMerritt  Tax  Free 
Fund,  Van  Kampen  Merritt 
Pennsylvania  Tax  Free  Income  Fund 
(collectively,  the  "Trusts"),  Van 
Kampen  Merritt  Investment  Ad'/isory 
Corp.  (the  "Adviser"),  and  Van  Kampen 
Merritt  Inc.  (the  "Distributor"). 

OcLEVAST  A?T  SEC  ONS:  Conditional 
order  requested  under  section  6(c) 
granting  an  exemption  from  sections 
2(a)(32),  2(a)(35).  18(f),  18(g).  18(i). 
22(c),  and  22(d).  and  rule  22c-l 
thereunder. 

SuM>,^ARr  OP  A?puCA^->ON:  Applicants 
seek  a  conditional  order  permitting 
certain  open-end  management 
investment  companies  to  issue  muhiple 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities,  and 
assess  and,  under  certain  circumstances, 
waive  a  contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares. 

FlLWG  DATES;  The  application  was  filed 
on  .\   .■US'  28, 1992,  and  amended  en 
Decenr.ber  31,  1992,  March  3,  1993, 
March  31,  1993,  and  J'l'v  1,  iQo-j 

HEARING  OP  WOTiRCATlON  OF  HEARING:  An 
orde.'  i;.-anting  the  application  will  be 
issued  an  less  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
27,  1993,  and  should  be  accompanied 
by  proof  of  service  on  apphcants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 

.^prrptsrv 

AODRE3S£3:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  One  Parkview  Plaza, 
Oakbrook  Terrace,  IHinois  60181. 

FOR  t^.'PT-E^  l^FORMA^  :\  ION- ACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Elizabeth  G.  Oslerman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INF0f«4ATK>N:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  Apphcants  request  relief  on  behalf 
of  the  Trusts  and  any  existing  or  future 
sub-trust  or  series  thereof  (each  a 
"Fimd"  and  collectively  the  "Funds"), 
and  any  existing  or  future  registered 
open -end  investment  companies  and 
any  future  sub-trust  or  series  thereof, 
that  are  part  of  the  same  "group  of 
investment  companies,"  as  defined  in 
rule  lla-3  under  the  Act,  and  (a)  whose 
investment  adviser  is  the  Adviser  or  an 
investment  adviser  that  is  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the 
Adviser,  (b)  whose  principal 
underwriter  is  the  Distributor  or  a 
principal  underwriter  that  is  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the 
Distributor,  (c)  who  hold  themselves  out 
to  investors  as  being  related  for 
purposes  of  investment  and  investor 
services,  and  (d)  whose  shares  are 
divided  into  two  or  more  classes  of 
seauities  with  varying  front-end  sales 
charges,  CDSCs,  distribution  fees, 
shareholder  services  fees,  exchange 
privileges,  conversion  features,  voting 
rights,  expense  allocations,  and 
investment  requirements.* 

2.  Each  of  the  Trusts  is  a 
Massachusetts  business  trust,  except  for 
Van  Kampen  Merritt  Pennsylvania  Tax 
Free  Income  Fund,  which  is  a 
Pennsylvania  business  trust.  The  Trusts 
reserve  the  right  to.  and  may,  from  time 
to  time,  reorganize  from  business  trust 
to  corporate  form  and/or  under  the  laws 
of  different  states,  consistent  with 
applicable  state  and  federal  law  and 
with  their  Declarations  of  Trust.  Any 
order  granting  the  requested  rehef  is 
intended  to  apply  to  such  reorganized 
entities  that  are  in  the  same  "group  of 
investment  companies."  as  defined  in 
rule  lla-3. 

3.  The  Adviser  acts  as  the  Funds' 
investment  adviser.  The  Distributor  acts 
as  principal  underwriter  of  the  Funds' 
shares. 

4.  Pursuant  to  an  order  issued  by  the 
SEC  in  1991,2  the  Funds  offer  two 
classes  of  shares  (referred  to  herein  as 


'  Certain  existing  registered  investment 
companies  v«ilhin  the  same  "group  of  investnient 
companies,"  as  defined  in  rule  I  la-3,  h«ve  not 
signed  the  application  and  ciorently  do  not  intend 
to  rely  on  the  requested  relief.  In  the  future,  such 
investment  companies  may  rely  on  any  order 
gr-anted  pursuant  to  the  application  if  they 
determine  to  create  multiple  ciassw  of  shares  in 
accordance  with  the  reproMntatioiii  and  conditions 
therein-  In  addition,  the  r«presentattons  and 
conditions  set  forth  in  the  application  snail  apply 
to  ail  futi:re  investment  companies  and  eerie*  end 
sub- trusts  thereof  described  in  the  application. 

'InvKtmaot  Company  Act  ReletM  Nos.  18166 
fMay  24, 1991)  (notice)  and  18209  dune  20. 1991) 
(order). 
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"Class  A"  and  "Qass  B")  representing 
interests  in  the  same  portfolio,  and 
impose,  and  under  certain 
circumstances,  waive  a  CDSC  on  the 
redemption  of  Class  B  shares.  Any  order 
granting  the  requested  relief  will 
supersede  and  replace  that  order  in  its 
entirety. 

A.  The  Alternative  Distribution  Plan 

1.  Applicants  propose  to  establish  a 
distribution  plan  (the  "Allemative 
Distribution  Plan"),  pursuant  to  which 
each  Fund  initially  intends  to  offer  four 
classes  of  shares,  as  described  below. 
Pursuant  to  the  Alternative  Distribution 
Plan,  each  Fund  would  also  be  able  to 
create  and  sell  new  classes  of  shares, 
each  class  being  subject  to  varying 
combinations  of  front-end  sales  charges, 
distribution  fees,  shareholder  services 
fees,  and  CDSCs,  or  no  front-end  sales 
charges,  distribution  fees,  shareholder 
services  fees,  or  CDSCs. ^ 

2.  Each  Fimd  will  continue  to  sell 
Class  A  shares.  Class  A  shares  currently 
are  sold  at  net  asset  value  plus  a  front- 
end  sales  charge  of  3.0%  to  4.9%  of  the 
public  offering  price,  and  are  subject  to 
a  rule  12b-l  plan  and  a  non-rule  12b- 

1  shareholder  services  plan.  A  Fund 
may  spend  an  aggregate  amount  of  up  to 
.30%  per  year  of  the  average  daily  net 
assets  attributable  to  us  Class  A  shares 
under  its  rule  12b-l  plan  and  non-rule 
12b-l  shareholder  services  plan.  From 
such  amount,  a  Fund,  or  the  Distributor 
as  agent  thereof,  may  pay  financial 
intermediaries,  pursuant  to  its  non-rule 
12b-l  shareholder  serx'ices  plan,  up  to 
.25%  per  year  of  the  Fund's  average 
daily  net  assets  attributable  to  the  Class 
A  shares  maintained  in  the  Fund  by 
such  intermediaries'  customers. 
Pursuant  to  its  rule  12b-l  plan,  a  Fund 
may  pay  the  Distributor  the  lesser  of  the 
balance  of  the  .30%  not  paid  to  such 
financial  intermediaries  or  the  amount 
of  the  Distributor's  actual  distribution- 
related  expenses  attributable  to  Class  A 
shares  during  the  year.  The  minimum 
initial  investment  for  Class  A  shares 
currently  ranges  from  $1,000  to  $1,500.* 

3.  Each  Fund  will  continue  to  sell 
Class  B  shares.  Class  B  shares  ciirrently 
are  sold  at  net  as'^et  value  and  are 
subject  to  a  CDSC.  as  described  below, 


'  Each  Fund's  rule  12b-l  fees  and  shareholder 
services  fees,  if  any,  applicable  to  each  class  of 
shares  will  comply  with  Article  ID.  Section  26  of 
the  NASD's  Rule*  cf  Fai.-  Practice,  a3  amended  from 
time  to  time. 

*  Under  the  proposed  Alternative  Distribution 
Plan,  the  Funds  may  establish  different  minimum 
initial  invastmeDt  requirements  with  r«sp«ct  to 
other  classes  of  shares  offered  from  time  to  time, 
and  the  minimum  initial  investment  requirement 
w.th  respect  to  a  class  of  shares  of  a  Fund  may  be 
reduced  Ji  connection  with  quanuty  of  purchase 
discounts. 
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a  rule  12b-l  plan,  and  a  non-rule  12b- 
1  shareholder  services  plan.  A  Fund,  or 
the  Distributor  as  agent  thereof,  may  pay 
financial  intermediaries,  pursuant  to  its 
non-rule  12b-l  shareholder  services 
plan,  up  to  .25%  per  year  of  the  Fund's 
average  daily  net  assets  attributable  to 
the  Class  B  shares  maintained  in  the 
Fund  by  such  intermediaries' 
customers.  In  addition,  a  Fund  may 
spend,  pursuant  to  its  rule  12b-l  plan, 
the  lesser  of  .75%  of  the  average  daily 
net  assets  attributable  to  its  Class  B 
shares  or  the  araoimt  of  the  Distributor's 
actual  distribuUon-related  expenses 
attributable  to  Class  B  shares  during  the 
year.  The  minimum  initial  investment 
for  Class  B  shares  currently  ranges  from 
$1,000  to  $1,500. 

4.  Each  Fund  may  sell  Class  C  shares 
at  net  asset  value,  subject  to  a  CDSC,  as 
described  below,  a  rule  12b~l  plan,  and 
a  non-rule  12b-l  shareholder  services 
plan.  A  F\md  may  spend  an  aggregate 
amount  of  up  to  .30%  per  year  of  the 
average  daily  net  assets  attributable  to 
its  Class  C  shares  pursuant  to  its  rule 
12b-l  plan  and  non-rule  12b-l 
shareholder  services  plan.  From  such 
amount,  a  Fund,  or  the  Distributor  as 
agent  thereof,  will  pay  financial 
intermediaries,  pursuant  to  its  non-rule 
12b-l  shareholder  services  plan,  up  to 
.25%  per  year  of  the  Fund's  average 
daily  net  assets  attributable  to  the  Class 
C  shares  maintained  in  the  Fimd  by 
such  intermediaries*  customers. 
Pursuant  to  the  its  12b-l  plan,  each 
Fund  may  pay  the  EKstributor  the  lesser 
of  the  balance  of  the  .30%  not  paid  to 
such  financial  intermediaries  or  the 
amount  of  the  Distributor's  actual 
distribution-related  expenses 
attributable  to  Class  C  shares  during  the 
year.  The  anticipated  minimum  initial 
investment  for  Class  C  shares  is  $1 
million. 

5.  Each  Fimd  may  sell  Class  D  shares 
at  net  asset  value,  subject  to  a  CDSC,  as 
described  below,  and  to  a  rule  12b-l 
plan  and  non-rule  12b-l  shareholder 
services  plan.  A  Fimd.  or  the  Distributor 
as  agent  thereof,  may  pay  financial 
intermediaries,  pursuant  to  its  non-rale 
12b-l  shareholder  services  plan,  up  to 
.25%  per  year  of  the  Fund's  average 
daily  net  assets  attributable  to  the  Class 
D  shares  maintained  in  the  Fund  by 
such  intermediaries'  customers.  In 
addition,  a  Fund  may  spend  up  to  .75% 
per  year  of  the  Fund's  average  daily  net 
assets  attributable  to  the  Class  D  shares, 
pursuant  to  its  rule  12b-l  plan.  The 
anticipated  minimum  initial  investment 
for  Class  D  shares  is  $100,000. 

6.  The  net  asset  value  of  all 
outstanding  shares  of  all  classes  of  a 
Fund  will  be  computed  separately  for 
each  class  of  shares  of  the  Fund  by  first 


allocating  gross  ipcome  and  expenses 
(other  llian  fees  under  a  rule  12b-l  plan, 
fees  under  a  shareholder  services  plan, 
and  other  incremental  expenses 
properly  attributablo  to  a  particular 
class)  to  each  class  of  shares  based  on 
the  net  assets  attributable  to  each  class 
at  tlie  beginning  of  the  day.  and  then  by 
allocating  the  differing  rule  12b-l  fees, 
shareholder  service  fees,  and  other 
incremental  expenses  to  the  appropriate 
class.  The  net  asset  value  attributable  to 
each  share  of  each  class  of  the  Fund  will 
then  be  calculated  by  dividing  the  net 
assets  calculated  for  each  class  by  the 
number  of  shares  outstanding  in  that 
class.  Because  of  the  different 
distribution  expenses,  shareholder 
service  fees,  and  administration 
expenses  that  may  be  borne  by  each 
class  of  shares,  the  net  income 
attributable  to  and  the  dividends 
payable  on  each  cla.ss  may  be  different 
than  the  net  income  attributable  to  and 
the  dividends  payable  on  other  classes 
of  the  Fund. 

7.  Each  Fund  may  issue  one  or  more 
than  one  class  of  shares  (each  a 

'  P'urchase  Class")  that  may  convert  to 
another  class  ("Target  Class")  after  a 
specified  period  of  time  en  the  basis  of 
the  relative  net  asset  value  per  share  of 
the  two  classes  without  the  i.T.position 
of  an  additional  sales  load,  fee,  or  other 
charge.  Shares  of  a  Target  Class  will  be 
subject  to  a  lower  distribution  expense 
and/or  ser\'ice  expense,  in  the  aggregate, 
than  the  shares  of  the  Purchase  Class 
that  converts  to  such  Target  Class, 

8.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  with  respect  to  a  Purchase 
Class  shall  also  be  shares  of  such  class, 
but  will  be  considered  held  in  a  separate 
sub-account.  Each  time  any  Purchase 
Class  shares  in  the  shareholder's 
account,  other  than  those  in  the  sub- 
account, convert  to  shares  of  a  Target 
Class,  a  proportionate  number  of  shares 
in  the  sub-account  also  will  convert  to 
shares  of  the  Target  Class. 

9.  The  Funds  currently  do  not  intend 
for  Class  A,  Class  C.  or  Class  D  shares 
to  convert  to  another  class  The  Funds 
reserve  the  right  to  adopt  a  conversion 
feature  with  respect  to  such  classes  in 
accordance  with  the  representations  and 
conditions  set  forth  in  the  application. 
Class  3  shares,  other  than  those 
purchased  through  the  reinvestment  of 
dividends  and  distributions,  currently 
convert  to  Class  A  shares  after  a  certain 
specified  number  of  years  after  the  end 
of  the  calendar  month  in  which  the 
shareholder's  order  to  purchase  the 
Cia,ss  B  shares  was  accepted.  Such 
number  of  years,  v.'hich  is  the  same  with 
respect  to  all  Class  B  shares  of  a  Fund. 
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is  at  least  three  years  but  may  not 
exceed  eight  years. 

10.  A  shareholder  of  a  Fund  may 
exchange  shares  that  have  been 
registered  in  his  or  her  name  for  at  least 
15  days  for  shares  of  the  same  class  of 
any  other  fund  distributed  by  the 
Distributor  that  offers  an  exchange 
prinlege  on  the  basis  of  the  relative  net 
asset  value  per  share.  In  order  to  qualify 
for  the  exchange  privilege  without  the 
approval  of  such  Fund,  the  shares  being 
exchanged  are  required  to  have  a  net 
asset  value  of  at  least  $1,000.  The  Funds 
will  approve  all  shareholder  requests  to 
exchange  shares  with  a  net  asset  value 
less  than  $1,000,  provided  that  the 
s  hareholder  is  exchanging  all  of  his  or 
her  shares  of  the  original  fund  for  shares 
of  the  acquired  fund.  Such  policy  will 
he  apphed  consistently  to  all 
shareholders  of  each  class  of  shares.  The 
terms  and  conditions  of  any  such 
exchange  privilege  will  comply  with 
rule  lla-3  as  currently  in  effect  and  as 
amended  from  time  to  time,  and  will  be 
set  forth  in  the  prospectus  of  ea.  h  Fund. 
B.  The  CDSC 

'.  App,:cant,s  prcpose  to  dsse^^.s  i 
CDSC  on  reden-.p;ions  of  certain  classes 
of  shares,  and  to  waive  or  reduce  the 
CDSC  with  respect  to  certain  types  of 
redemptions. 

2.  Proceeds  from  a  redempti  ";n  of 
Class  B  shares  of  a  Fiirid  n:a'd.>  within 
a  sp'-afied  penod  of  years  cf  tiiesr 
purchase  (which  must  be  at  least  three 
ypars  but  may  not  exceed  eight  vears) 
g«neral;y  are  subject  to  a  CDSC.' The 
CDSC  is  calculated  as  a  specified 
percentage  cf  the  les.ser  of  the  then 
airrent  net  dsset  value  or  the  original 
pu.-chase  price.  The  percentasjo  rruay 
range  from  3%  to  7%  on  sh,ar9s 
redeemed  during  the  first  year  after 
purchase.  The  percentage  'is  reduced 
e-ich  year  over  the  applicable  CDSC 
p^nod. 

3.  Tne  Funds  initially  contempiaie 
til  at  proceeds  from  a  redemption  of 
Class  C  shares  witinn  the  fi.rst  12 
months  of  their  purchase  w'^A  be  subject 
to  a  CDSC  equal  to  ,75%  of  the  lesser 

of  tiie  til  en  current  net  asset  vaiue  or  the 
originht  purchase  price  of  such  shares. 
Proceeds  from  a  redemptim  ot  Class  C 
sheres  after  the  twelfth  rr.onth  but  prior 
to  the  nineteenth  month  after  t;ieir 
purchase  generaiiy  -will  be  siib;ect  to  a 
CDSC  equal  to  .25%  of  the  ie.sser  of  the 
then  current  net  asset  value  or  the 
original  purchase  price,  Clpss  C  shares 
redeemed  'Lhereafter  will  not  b«^  subject 
to  a  CDSC. 

4.  The  Funds  initially  contemplate 
tnat  proceeds  from  a  redencption  of 
Class  D  shares  within  the  first  year  after 
purchase  will  be  subject  to  a  CDSC  of 


up  to  1.0 '70  of  the  lesser  of  the  then 
current  net  asset  value  or  the  original 
purchase  price  of  such  shares.  Class  D 
shares  redeemed  thereafter  will  not  be 
subject  to  a  CDSC. 

5.  No  CDSC  vrill  be  imposed  on  shares 
issued  prior  to  any  order  granting  the 
requested  rehef.  A  Fund  mat  amends 
the  terms  and  conditions  of  the 
applicable  CDSC  will  amend  or 
supplement  its  prospectus  to  reflect 
such  changes.  The  dianges  will  affect 
only  those  shares  pxuchased  subsequent 
to  the  prospectus  being  amended  or 
supplemented,  althou^  changes  that 
confer  a  benefit  to  the  shareholder  (e.g., 
reduced  fees)  may  apply  to  previously  ' 
purchased  shares. 

6.  No  CDSC  virill  be  imposed  on 
redemptions  of  shares  purchased  more 
than  a  specified  period  prior  to 
redemption,  shares  derived  from  the 
reinvestment  of  dividends  and  other 
distributions,  including  capital  gains 
distributions,  or  from  an  amount 
representing  an  increase  resulting  from 
capital  appreciation  above  the  amount 
paid  for  the  shares.  In  determining 
whether  a  CDSC  is  appUcable,  it  will  be 
assumed  that  a  redemption  is  made  first 
of  shares  derived  from  reinvestment  of 
dividends  and  distributions,  then  of 
shares  held  for  a  period  longer  than  the 
CDSC  period,  then  of  shares  subject  to 
a  frt)nt-end  sales  load,  of  any,  and  lastly 
of  shares  held  by  the  investor  for  a 
period  not  longer  than  the  applicable 
CDSC  period.  In  determining  the  rate  of 
any  applicable  CDSC.  it  will  be  assumed 
that  a  redemption  is  made  of  shares  held 
by  the  investor  for  the  longest  period  of 
time  within  the  CDSC  period. 

7.  The  Funds  propose  to  waive  or 
reduce  the  CDSC  on  redemptions  of 
shares  (a)  made  within  one  year 
following  the  death  of  a  shareholder, 
provided  that  the  shares  were  held  at 
the  time  of  such  death  and  provided 
that  the  decedent  was  an  individual 
shareholder  or  owmed  such  shares  with 
his  or  her  spouse  as  a  joint  tenant  with 
right  of  survivorship,  (b)  to  the  extent 
that  the  redemption  represents  a 
minimiun  reqidred  distribution  from  an 
indi\'idual  retirement  account,  a 
custodial  account  maintained  pursuant 
to  section  403(b)(7)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
Code"),  or  a  quahfied  pension  or 
profit-sharing  plan,  to  a  shareholder 
who  has  attained  the  age  of  70Vi,  or,  in 
the  case  of  a  quahfied  pension  or  profit- 
sharing  plan,  after  termination  of 
employment  after  age  55.  and  (c)  which 
results  from  (i)  the  tax-free  retiun  of  an 
excess  contribution  pursuant  to  section 
408(d)(4)  or  (5)  of  the  Code,  (ii)  the 
return  of  excess  deferral  amounts 
pursuant  to  seaion  401(i)(8)  or  402(g)(2) 


of  the  Code,  or  (iii)  the  death  or 
disabibty  of  the  employee  (see  sections 
72(m)(7)  and  72(t)(2)(A)(iii)  of  the 
Code).  If  a  Fund  waives  or  reduces  the 
CDSC,  such  action  will  be  uniformly 
applied  to  all  offerees  in  the  specified 
class. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
Alternative  Distribution  Plan  might  be 
deemed  (a)  to  result  in  a  "senior 
security"  within  the  meaning  of  section 
18(g)  and  prohibited  by  section  18(f)(1), 
and  (b)  to  violate  the  equal  voting 
provisions  of  section  18{i).  Applicants 
believe  that  the  Alternative  Distribution 
Plan  would  not  involve  borrowings, 
would  not  affect  the  Funds'  existing 
assets  or  reserves,  and  would  not 
increase  the  speculative  character  of  the 
shares  of  the  Funds.  No  class  of  shares 
would  have  a  distribution  or  Uquidation 
preference  with  respect  to  particular 
assets  of  a  Fund,  no  class  may  require 
that  lapsed  dividends  be  paid  before 
dividends  are  declared  on  another  class, 
and  no  class  would  be  protected  by  any 
reserve  or  other  account.  Applicants 
assert  that  a  Fund's  capital  structure 
under  the  Alternative  Distribution  Plan 
would  not  induce  shareholders  to  invest 
in  risky  securities  to  the  detriment  of 
other  shareholders.  A  Fund's  capital 
structure  would  not  enable  insiders  to 
manipulate  the  expenses  and  profits 
among  the  various  classes  of  shares 
because  such  Fund  is  not  organized  in 
a  pyramid  fashion. 

2.  AppUcants  further  assert  that  the 
concerns  that  complex  capital  structures 
may  facilitate  control  without  equity  or 
other  investment  and  may  make  it 
difficult  for  investors  to  value  Fund 
shares  would  not  be  present  under  the 
proposed  Alternative  Distribution  Plan. 
Mutuahty  of  risk  would  be  preserved 
because  all  classes  would  have  equal 
rights  in  the  assets  of  the  respective 
Fund. 

3.  Applicants  believe  that  the 
Proposed  Alternative  Distribution  Plan 
would  enhance  the  abihty  of  each  Fund 
to  select  distribution  alternatives  that 
are  more  closely  tailored  to  distribution 
costs  for  different  groups  of  investors. 
Applicants  believe  that  providing 
investors  with  various  options  in  the 
same  Fund  would  allow  the  investors  to 
make  the  appropriate  choice. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  will  be 
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.^trtical  in  all  respects,  except  as  set 
L.r.h  below  The  only  differences  among 
T.ri  c;  >>ses  or  shares  will  relate  solely  to 
■T   ■.'r.'?  i.-'.pact  of  the  disproportionate 
povrr.enis  made  under  the  rule  12b-l 
distribution  plans  and  the  shareholder 
services  plans,  as  applicable;  (b)  the 
following  administrative  expenses  that 
may  be  allocated  to  a  particular  class  of 
shares:  (i)  Transfer  agent  fees  identified 
by  applicants  as  being  attributable  to  a 
specific  class  of  shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxv  staterr.ents  to  current 
shareholders  of  a  specific  class;  (iii)  SEC 
registration  fees  incurred  by  a  class  of 
shares,  (iv)  the  expense  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class,  (v)  trustees"  fees  or 
expenses  incurred  as  a  result  of  issues 
relating  to  one  class  of  shares;  (vi) 
accounting  expenses  relating  solely  to 
one  class  of  shares:  and  (vii)  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  or  more  classes  of 
shares  that  shall  be  approved  by  the  SEC 
pursuant  to  an  am.ended  order;  (c)  the 
fact  Lhat  the  classes  will  vote  separately 
with  respect  to  a  Fund's  rale  I2c>-1  plan 
an.d  non-pjle  12'o-l  shareholder  services 
plan,  except  as  provided  in  condition 
14.  (d)  the  conversion  feature  applicable 
only  to  certain  classes  of  shares;  (e)  the 
exchange  privileges  of  the  classes  of 
shares  of  a  Fund,  and  (f)  the 
designations  of  the  classes  of  shares  of 
a  Fund. 

2.  The  trustees,  including  a  majority 
of  the  independent  trustees,  will 
approve  the  Alternative  Distribution 
Plan.  The  minutes  of  the  meetings  of  the 
t-ust&es  regarding  the  deliberations  of 
the  trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Ahemative  Distribution  Plan  will  reflect 
in  detail  the  reasons  for  the  trustees' 
determination  that  the  proposed 
Alternative  Distribution  Plan  is  in  the 
best  interests  of  both  a  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
ap^'"  "ed  by  a  vote  of  the  board  of 
trustee:  of  the  Fund  including  a 
majority  cf  the  trustees  who  are  not 
interested  persons  of  the  Fund.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Fund  to  meet 
class  expenses  shall  provide  to  the 
board  of  trustees,  and  the  trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 


the  purposes  of  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  various 
classes  of  shares  of  each  respective 
Fund.  The  trustees,  including  a  majority 
of  the  independent  trustees,  shall  take 
such  action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Adviser  and  the 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  the  Adviser  and  the  Distributor  at 
their  own  cost  will  remedy  such  conflict 
up  to  and  including  establishing  new 
registered  management  investment 
companies. 

5.  The  trustees  will  receive  quarterly 
and  annual  statements  with  respect  to 
each  Fund  concerning  distribution  and 
shareholder  servicing  expenditures 
complying  with  paragraph  (b)(3){ii)  of 
rule  12b-l.  as  it  may  oe  amended  frcn 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justifv-  any 
distribution  or  servicing  fee  charged  to 
that  class.  Expenditxires  not  related  to 
the  sale  or  servicing  of  a  particular  class 
of  shares  of  a  Fund  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties, 

6.  Dividends  paid  by  a  Fund  with 
respect  to  its  various  classes  of  shares, 
to  Uie  extent  any  dividends  are  paid, 
will  be  calculated  in  the  same  manner 
at  the  same  time  on  the  same  day  and 
will.be  in  the  same  amount,  except  that 
distribution  fee  and  shareholder 
services  fee  payments  relating  to  each 
respective  class  of  shares  will  be  borne 
exclusively  by  that  class  and  any 
incremental  administrative  expenses 
relating  to  a  class  of  shares  set  forth  in 
condition  1  above  and  any  other 
expenses  determined  by  the  trustees  to 
be  allocated  to  a  class  of  shares  and  that 
shall  have  been  approved  by  the  SEC 
pursuant  to  an  amended  order  will  be 
borne  exclusively  by  that  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  multiple 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  were  reviewed  by  the  expert  (the 
"Expert"),  who  rendered  a  report  to 
applicants,  which  report  was  provided 


to  the  staff  cf  the  SEC  prior  to  the 
issuance  by  the  SEC  of  the  notice  of  the 
proceeding  initiated  by  this  application. 
that  such  meLhodclog;,'  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
aporopriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  each 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30lblfl)  of  the  Act,  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  a  Fund  (which 
each  F'und  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  wTitten  request  to  the  respective 
Fund  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
.Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  as  defined  and  described  in 
SAS  No,  44  of  the  AICPA.  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA.  as  it  may 
be  amended  fi'om  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the'AICP.A  from  time  to 
time. 

8  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
divTdends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  between  the 
various  classes  of  shares,  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  7  above  and  will 
be  concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
onj^cing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
7  above  .\pplicants  will  take  immediate 
co.Tective  measures  if  tliis 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

9  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
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selling  or  servicing  shares  of  such  Fund 
may  receive  different  compensation 
with  respect  to  one  particular  (lass  of 
shares  over  another  m  such  Fund 

10,  The  conditions  pursuant  to  which 
the  e.xemptive  order  us  s:ranted  and  the 
duties  and  responsibiiilies  of  the 
trustees  with  respect  to  the  Alternative 
Distribution  Plan  will  be  set  forth  in 
g  udelines  that  will  be  furnished  to  the 
trustees. 

1 1  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  shareholder 
services  fees,  fronl-end  sales  charges, 
deferred  sales  charges,  and  exchange 
privileges  applicable  to  each  class  of 
-bar>*s  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  its  respective  prospectus.  Each 
^uvid  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  its  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
^^^spei-t  to  all  classes  of  shares  of  such 
Fund,  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
cla,ss  of  a  Funds  shares,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all  of  its 
classes  of  shares.  The  information 
provided  by  applicants  for  publication 
:n  any  newspaper  or  similar  listing  of  a 
Fund  s  net  asset  value  and  public 
offering  price  will  present  each  class  of 
its  shares  separately. 

12  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
'■'•■ill  require  all  persons  selling  shares  of 
3  Fund  to  agree  to  conform  to  such 
standards. 

13.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
ar.ot.her  class  of  shares  on  the  basis  of 
the  relative  net  asset  value  per  share  of 
the  two  classes  of  shares,  without  the 
imposition  of  any  sales  load,  fee,  or 
other  charge  After  conversion,  the 
converted  shares  will  be  subject  to  an 
asset-based  sales  charge  and/or 
shareholder  services  fee  (as  those  terms 
are  defined  m  artu  ie  III,  section  26,  of 
the  NASD's  Rules  of  Fair  Practice),  if 
any,  that  in  the  aggregate  are  lower  than 
the  asset-ba.sed  sales  charge  and 
shareholder  services  fee  to  which  they 
were  subject  prior  to  the  conversion. 

14.  If  a  Fund  implements  any     ' 
amendments  to  its  ruie  12h-l  plan  or, 


if  presented  to  sharehclden,,  adepts  o- 
implements  ar.v  fi:r.pri'irr  cril  of  a  non- 
n^i«  i;b-  1  sha,'*r-r.:.,.d-  .'  se,-^,';i.ns  j:, ian 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  Target 
Class,  existing  shares  of  any  affected 
Purchase  Class  will  stop  converting  into 
the  Target  Class  unless  the  Purchase 
Class  shareholders,  voting  separately  as 
a  class,  approve  the  proposal.  The 
trustees  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  (the  "New 
Target  Class"),  identical  in  all  material 
respects  to  the  Target  Class  as  it  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  such  shares  previously 
were  scheduled  to  convert  into  the 
Target  Class.  If  deemed  advisable  by  the 
trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  (the  "New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  or  the  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
trustees  reasonably  beheve  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
Now  Target  Class  or  the  New  Purchase 
Class  shall  be  borne  solely  by  the 
Adviser  and  the  Distributor.  The 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  to  the  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

15.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  itiis  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  its  rule 
12b-l  plan  or  non-rule  12b-l 
shareholder  services  plan  in  reHance  on 
the  exemptive  order. 

16.  The  non-rule  12b-l  shareholder 
services  plans  adopted  by  the  Funds 
will  be  adopted  and  of)erated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l(b)  through  (f)  as  if 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 


*  pplicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  lovettment 
Management,  under  delegated  authority. 

Nfarvcrfll  H    *■'>    >  ar\»nA, 

[PR  Doc  93-16379  Filed  7-9-93.  8:45  am] 
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Ft'jf:  fti  Highway  Administration 

£'■  v:'C'f '^^e-'a.  ^'^"id:.\  S'a'eTient,  San 
LuiS  Coispo  County,  CA 

AGENCY:  Federal  Highway 
Administration. 
ACTION:  Notice  of  intent. 

SUMMARY:  FHVVA.  in  cooperaUon  with 
the  California  Department  of 
Transportation,  is  issuing  this  notice  to 
advise  the  public  that  an  Environmental 
Impact  Statement  will  be  prepared  for  a 
proposed  highway  project  in  San  Luis 
Obispo  County,  California.  FHWA  sent 
the  original  Notice  of  Intent  for  this 
project  to  the  Federal  Register  in  June 
1992.  However.  FHWA  has  been  unable 
to  verify  that  the  June  17,  1992  original 
Notice  of  Intent  was  published, 
therefore  this  Notice  will  ser\'e  as  an 
updated  version. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Schultz,  Chief,  District  Operations — 
A,  980  9th  Street— Suite  400, 
Sacramento,  California  95814-2724, 
Telephone  (916)  551-1314. 
SUPPt^MENTAJ^Y  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  San  Luis  Obispo  Council  of 
Governments  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  State  Highway 
Route  101  from  1.1  miles  north  of 
Reservoir  Canyon  Road  to  the  Cuesta 
Overhead,  a  distance  of  3.3  miles.  Route 
101  which  climbs  on  a  7.4  percent  grade 
within  the  project  limits,  is  a  four-lane 
conventional  highway  which  does  not 
meet  current  geometric  design 
standards.  The  facility  is  currently 
operating  between  Level  of  Service  D 
and  E,  owing  to  congestion  caused  by 
trucks  which  move  slowly  up  the  grade. 
Truck  lane(s)  are  needed  to  ease 
congestion.  Alternatives  under 
consideration  are;  (1)  The  "No-Build" 
alternative.  (2)  a  "Minimum  Build" 
alternative  providing  for  20  feet  of 
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.  •  ienir.g  on  the  e&stam  side  to  include 
a  -ow  --".-.boxuid  truck  ;3"?  ir.  ■!  h  "■"'• 
,  .■.;.  i->  sh  raider,  (3)  a  "L-.Tu-.^-  B  —  .n 
a/t'".-'  .^-e  providing  the  new 
northbound  truck  lane  and  outside 
shoulder  through  widening  on  either  or 
both  sides  of  the  existing  highway;  and 
(4)  a  "Full  Build"  alternative  increasing 
the  existing  roadway  cross-section  to  six 
lanes,  providing  bo^  north-  and 
southbound  truck  lanes  and  new 
outside  shoulders.  No  increase  in  access 
control  is  proposed,  but  local  access 
improvements  will  be  considered  under 
the  Limited  and  Full  Build  Alternatives. 
Transit,  Transportation  Systems 
Management  (TSM)  and  Travel  Demand 
Management  (TBMl  improvements  are 
included  in  all  build  alternatives.  New 
dedicated  bike  lanes  shall  also  be 
provided  in  the  three  "build"  proposals. 
Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
the  appropriate  FederaL  State,  and  local 
agencies,  and  tn  rrva'?  -rgranizations 
and  citizens  wh::  "".a .«  ■'x:;-'»ssed  or  are 
known  to  have  :ne;es'  .r  •:;:>  proposal. 
Two  public  scopiiig  Caaeiiugs  have  been 
held,  the  first  on  June  17. 1992.  at  6  p,m. 
at  the  Veterans  Memorial  Building  (801 
Grand  .\venu8|,  San  Luis  Obispo,  and 
the  second  on  June  18,  1992,  at  6  p.m. 
at  the  Masonic  Temple  (6351  Obneda), 
Atascadero.  The  Public  Participation 
Program  also  provides  for  several 
community  information  meetings  and  a 
Public  Hearing.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  is  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FKWA  at  the  address  provided 
abrve,  (Catalog  of  Federal  Domestic 
Asv.  -: :   "M  P"  ^ram  Number  20.205. 
H.gn ,v  -.J  RrAenih.  Planiung  and 
Constracticn,  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

!s'!i:y!  c3  ;u=p30,  1993. 
John  R  -Schulii, 
Chief,  District  Operations  "A  ". 
; '?  r  <    93-16391  Filed  7-9-93i  8:45  am) 
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Pifcllc  Information  Cci!»ctlon 
Requirem«nt»  SubnKtsd  to  C 
Review 

Julys.  1993 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirementls)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  EX:  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1212. 

Fonn  Number:  IRS  Form  706-QDT. 

Type  of  Review:  Extension- 

Title:  U.S.  Estate  Tax  Return  for 
Qualified  Domestic  Trusts. 

Description  Form  706-QDT  is  used 
by  the  trustee  or  the  designated  filer  to 
compute  and  report  the  Federal  estate 
tax  imposed  on  quahfied  domestic 
trusts  by  Internal  Revenue  Code  (IRC) 
section  2056A.  IRS  uses  the  information 
to  enforce  this  tax  and  to  verify  that  the 
tax  has  been  properly  computed. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeeper:  80. 

Estimated  Burden  Hours  Per 
Respon  dent/Recordkeeper: 

Recordkeeping:  1  hour,  12  minutes. 

Leamiog  about  the  law  or  the  form:  42 
minutes. 

Preparing  the  form:  1  hour.  34 
minutes. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS:  1  hour,  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  362  hours. 

Clearance  Officer  Garriok  Shear. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sundarhauf. 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer 
(PR  Doc.  93-1641P  Filed  7-9-93:8:45ain] 
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In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986.  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  mth.  an 
international  boycott  (within  tha 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currantly  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in.  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986): 
Bahrain 
Iraa 
Jordan 
Kuwait 
Lebanon 
Libya 
Oman 
Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates 
Yemen,  Republic  of 

Dated:  July  2, 1993. 
Sam  S««Kiac.r., 

Deputy  Assisu.ni  Secretary  for  Tax  Policy. 
[FR  Doc  93-16369  Filed  7-9-93;  845  am] 
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DEPARTMENT  Of  VETERANS 
AFF-AiPS 

Information  Cotlectio'--  Ui^dr.r  Of^B 
Review 

AaSNCY;  Department  of  Veterans  Affairs. 

ACTION:  Notice. 

The  Department  of  Vetbrans  Affairs 
has  submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  Usts  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s).  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  arjiual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 


(6)  The  frequency  of  response,  dnd 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
'equests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before  August 
11, 1993. 

Dated:  June  29, 1993. 

By  direction  of  the  Secretary. 

B  Mji.haf-'  Srrsf-r 

."  -'   ■      r-i-uras  Management  Service. 

fcxtension 

1.  Statement  in  Support  of  Claim,  VA 

Form  21^138 
2  The  form  is  used  by  claimants  to 

provide  self-certified  statements  in 

support  of  various  types  of  claims 

processed  by  VA. 

3.  Individuals  or  households 

4.  188,000  hours 
"   15  minutes 

6.  On  occasion 

7  7.'2  nno  respondents 

Extension 

1  Notice  of  Department  of  Veterans 
Affairs  of  Veterans  or  Beneficiary 
Incarcerated  in  Penal  Institution',  VA 
Form  21-4193 

2  The  form  is  used  to  gather  the 
necessary  information  to  adjust  or 
discontinue  the  award  of  any  person 
in  receipt  of  compensation  or  pension 
who  has  been  incarcerated  in  a  penal 
mstitution  in  excess  of  60  days. 

3.  State  or  local  governments 
■i  416  hours 

5.  15  minutes 

6.  On  occasion 

7.  1,664  respondents 

R*Mnstatpm>-nt 

1.  Transier  of  (Scholastic)  Credit 
(Schools),  VA  Form  Letter  22-315 

2.  The  form  letter  is  used  to  gather 
information  to  determine  whether  an 
eligible  person  who  is  enrolled  in  a 
program  of  training  is  entitled  to 
receive  educational  allowance  for  a 
supplemental  enrollment  pursued  at  a 
second  training  institution. 

3.  Individuals  or  households — State  or 
local  governments — Businesses  or 


other  for-profit — Non-profit 
institutions — Small  businesses  or 
organizations 

4.  237  hours 

5. 10  minutes 

6.  On  occasion 

7. 1,419  respondents 

Extension 

1.  Fuel  and  Heating  Systems  Inspection 
Report  (Manufactured  Home),  VA 
Form  26-873 ic 

2.  The  form  serves  as  an  inspection 
report  on  fuel  and  heating  systems  of 
used  manufactured  home  units 
proposed  as  security  for  guaranteed 
loans.  The  information  is  used  to 
determine  acceptability  of  the  units 
for  VA  guaranteed  financing. 

3.  Individuals  or  households — 
Businesses  or  other  for-profit— Small 
businesses  or  organizations 

4.  100  hours 

5.  2  hours 

6.  On  occasion 

7.  50  respondents 

Extension 

1.  Request  for  Determination  of 
Reasonable  Value  (Used 
Manufactured  Home),  VA  Form  26- 
8728 

2.  The  form  is  used  to  obtain  appraisal 
of  used  manufactured  home  imits 
proposed  for  guaranteed  financing.  It 
is  also  used  to  request  liquidation 
appraisal  of  such  xmits. 

3.  Individual  or  households — 
Businesses  or  other  for-profit— Small 
businesses  or  organizations 

4.  333  hours 
5.10  minutes 
6.  On  occasion 

"  3  000  respondents 

Reinstatement 

1.  Property  Management  Consolidated 
Invoice,  VA  Form  26-8974 

2.  The  form  is  completed  by  property 
management  brokers  and  identifies 
brokers  bills  for  reimbursement  of 
expenses  and  payment  of  fees 
incurred  with  the  management  of  VA 
acquired  properties. 

3.  Businesses  or  other  for-profit — Small 
businesses  or  organizations 

4.  52,800  hours 

5.  One  hour  and  50  minutes 

6.  On  occasion 

7.  2,400  respondents 

Reinstatement 

1.  Report  of  Statement  by  Attending 
Physician,  VA  Form  Letter  29-551a 

2.  The  information  collected  on  this 
form  is  fi^om  the  attending  physician 
and  is  used  to  determine  the  insured 
person's  eligibility  of  disability 
insurance  benefits. 


3.  Individuals  or  households 

4.  5,069  hours 
5. 15  minutes 

6.  On  occasion 

7.  20.277  respondents 

Extension 

1.  Qaim  for  Disability  Insurance 
benefits.  VA  Form  29-357 

2.  This  form  is  used  by  the  pohcyholder 
to  claim  disability  insurance  benefits 
on  NSLI  (National  Service  Life 
Insurance)  and  USGU  (United  States 
Government  Life  Insurance)  policies. 
The  information  collected  is  used  by 
VA  to  determine  the  insured  person's 
eligibility  for  disabihty  insurance 
benefits. 

3.  Indi\iduals  or  households 

4.  10,125  hours 

5.  One  hour  and  15  minutes 

6.  On  occasion 

7.  8,100  respondents 

(PR  Doc.  93-16360  Filed  7-9-93;  8  45  air. J 
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Information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  Usts  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  appUcable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Office  of  Information  Resources 
Management  (723).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer.  Joseph  Lackey, 
NEOB.  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
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This  section  of  the  FEDERAL  REGISTER 
contains  rottcas  of  rreetfngs  pubjishftd  undsr 
'.he  "GovemmentJn  trie  Sunshine  Act"  (Pub. 


I.      0/5-4r1C,    t,   I 


re-^AL  ENERGY  REGULATORY 


i  re  fciiuwing  notice  of  meeting  is 
:      lished  pursuant  to  Section  3(a)  of 
the  Gcvercment  ia  the  Sunshine  Act 
.'P.,h  I    ^-  ■  04-409),  U.S.C.  552b: 
PA-L  4,;.  -fv^E    iuly  14.  1993,  10:00a.m. 
f  LiCE:  825  North  Capitol  Street,  NE.. 
kooiiA  93C6,  Washington.  DC  20426. 
"STAnJS:  Op'^" 
•-.^f^rrtm  TO  BE  CONSiDE-^FO    r\^^^'Aa. 

'Note. — Items  listed  on  the  agenda  may  be 

:     'ted  v.-itho:;'  '."'  t  notice. 

CON"r-ACT  PEq^CS  FC''  MOi^E  !N'FOP%UT10N: 

:  ■.•;;  D  L^'<'.r:.,  '--i  ■-■•.p--. ,  Talephone 
!-;02)  208-0400.  for  a  recording  hsUng 
iiijrr.s  stricken  from  or  added  to  tfie 
rr-.eeting,  call  (202)  20&-1627. 
This  is  a  hst  of  matters  to  be 
'  cn.sidered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
i  -levant  to  the  items  on  the  agenda; 
..owever,  all  public  documents  may  be 
f  xamined  in  the  Reference  and 
!r,  f;-)rmation  Cen'^r 

Cim^^jni  ^ijcnds— l-ivdr:)    9i,.irsi  '•■l^■rU■^ii~ 
Froject  No.  4669-029,  Rancho  Riala  Hydro 
Partners,  Inc. 
CAH-2. 
Project  No.  1853-004,  Beaver  City 
Corporation 
'  AH-3. 
Project  No.  10468-009,  Marsh  Vallfy 
Hydroelectric  Company 
':.'iH-4. 
Project  No.  3623-090.  Youghiogheny 
Hydroelectric  Authority 
'^•\H-5. 
Project  No.  6329-004,  Intermountain 
Power  Corporation 
C.A.H-6. 

Omitted 
Ah-7. 
Prtjject  No.  3451-039,  Beaver  Palls 
Municipal  Authority 
'^^K-8. 

P-oject  No.  1862-011,  City  of  Tacome. 

Washington 
i^oject  No.  10703-002,  City  of  Ceatralia, 

Washington 
Docket  No.  E-6454-010,  The  Nisqually 
River  Proceeding 

'  I'MArn'  Agenda- iApctm 

CAE-1. 


Docket  No.  ER93-55r-000,  Lakcwood 
Cogeneration,  LP. 
CAE-2. 
Docket  No.  ER93-171-001,  Cleveland 
Electric  liluminaiing  Company 
CAE-3. 
Docket  No.  ER93-3-002,  United 
Illuminating  Company 
CAE-4. 
Docket  No.  ER92-436-004  and  EL92-29- 
003,  Florida  Power  Corporation 
CAE-5. 
Docket  No.  ER92-51 7-004.  Southern 
Company  Ser\-ires,  Inc. 
CAE-6. 
Docket  Nos.  EP93-491-001  and  ER93- 
513-002,  Idaho  Power  Company 
CAE-7. 
Docket  No.  ER93-254-001,  ConsoHdeted 
Edison  Company  of  New  York,  Inc. 
CAE-8. 
Docket  No.  ER93-222-001,  Northeast 
Utilities  Service  Company 
CAE-9. 
DixJcet  No.  ER91-1 95-010,  Western 
Systems  Power  Pool 
CAE-1 0. 
Docket  No.  ER92-343-002,  Northern  States 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin) 
CAB-11. 

Docket  .No.  ER93-295-O01,  Kenrucky 
Power  Company  and  Ohio  Power 
Company 
CAE-1 2. 
Docket  No.  EL93-21-001,  Vermont  Yankee 

Nuclear  Pov/er  Corporation 
Docket  No.  EL93-32-O01,  Maine  Yankee 

Atomic  Power  Company 
Docket  No.  EL93-25-001,'Town  of 
Nonfood.  Massachusttts  v.  Vermont 
Yankee  Nuclear  Power  Corporation  and 
Maine  Yankee  Atomic  Power  Company 
CAE-13. 
Docket  Nos.  EG93-44-000  and  EG93-53- 
000,  Dominion  Management  Argentina 
SA 
CAE-14. 
Docket  No.  QF86-3 93-002,  Pomona 
Cogeneration  Limited  Partnership 
CAE-1 5. 
Docket  Nos.  EL91-56-002,  003,  ER92-774- 
002  and  003,  Maine  PubHc  Service 
Company 
CAE-16. 
Docket  No.  ER85-477-013,  Southwestern 
Public  Service  Comp>any 
CAE-17. 
Docket  No.  ER93-401-OO0,  Montaup 
Electric  Company 
CA2-18. 

Omitted 
CAE-1 9. 
Docket  No.  BR81-1 77-008  Scuthem 
California  Edison  Company 
CAE-20. 
Docket  No.  EL92-38-000,  Villages  of 
Andover,  Bergen,  Boonville,  Fairport, 


Freeport,  Greenport,  Jamestown,  Lake 
Placid,  Massena.  Penn  Yan,  Rockville 
Centre,  Solvay,  and  Westfield,  New  York 
V.  PowOT  Authority  of  the  State  of  New 
York 

CAE-2 1. 
Docket  No.  RM93-20-O00,  Electronic 
Filing  of  FERC  No.  1  and  Delegation  to 
Chief  Accountant 

CAE-22. 
Docket  No.  RM93-22-000,  Notice 
Provisions  for  Applications  for 
Transmission  Services  Under  Section 
211  of  the  Federal  Power  Act 

CAE-23. 
Docket  No.  ER33-2 19-001,  Western 
Massachusetts  Electric  Company 

Consent  Agenda— Oil  and  Gcs 

CAG-1. 
Docket  Nos.  TM93-6-4 9-000,  OCT  and 
RP90-1 37-008,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-2. 
Docket  Nos.  TQ93-6-22-000  and  TM93-5- 
22-000,  CNG  Transmission  Corporation 
CAG-3. 
Docket  No.  RP93-143-000.  Carnegie 
Natural  Gas  Company 
CAG-4. 
Docket  r.o.  RP93-138-000,  Granite  State 
Gas  Transmission.  Inc. 
CAG-5. 
Docket  No.  RP93-1 11-001,  NaMra!  Gas 
Pipeline  Company  of  America 
CAG-6. 

Docket  No.  CP91-2322-O05,  Paiute 
Pipeline  Company 
C^G-7. 
Docket  Nos  RP31-143-024  and  RP92- 
159-003,  Great  Lakes  Gas  Transmission 
Limited  Partnership 
CAG-8. 
Docket  Nos.  CP91-1 186-002,  CP91-245a- 
003  and  RP91-143-011,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-9. 

Omitted 
CAG-10. 
Docket  Nos.  RP92-163-O03.  RPQ2- 170-003 
and  RP92-236-001 ,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-1 1. 
Docket  No.  RM87-34-067,  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol  (In  Re:  Tennessee 
Gas  Pipeline  Company) 
Docket  Nos  TA91-1-21-O03  and  TM91-&- 
21-003.  Columbia  Gas  Transmission 
Corporation 
Docket  No.  RM85-1-184,  Regulation  of 
Natural  Gas  Pipelines  Af^er  Partial 
Wellhead  Decontrol 
Docket  No.  CF87-115-O04,  Tennessee  Gas 
Pipeline  Company 
CAG-1 2. 
Docket  No.  AC92-22-CX)1 .  CNG 
Transmission  Corporation 
C^G-13. 
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Docket  Nos.  TA91-1-17-004  and  TM91-1- 
17-001.  Texas  Eastern  Transmission 
Corporation 
CAG-14. 
Docket  No.  RP93-79-000,  Natural  Gas 
Processing  Company  v.  El  Paso  Natiiral 
Gas  Company 
CAG-13. 

Docket  No.  PR93-2-000,  Transok.  Inc. 
CAG-16. 
Docket  No.  PR92-19-000,  DeLhi  Gas 
Pipeline  Corporation 

c^G-l7. 

Docket  No.  PR93-1-OO0,  FRM,  Inc. 
CAG-18. 
Docket  No.  RS92-75-003.  Paiute  Pipeline 
Company  i 

CAG-19  ' 

Docket  No.  CP92-259-002,  Sumas 

Internationa!  Pipeline.  Inc. 
Docket  Nos.  CP92-336-003  and  CP92- 
383-003.  Northwest  Pipeline 
Corporation 
Docket  No.  CP92-247-003.  Northwest 
Pipelme  Corporation  and  Washington 
Water  Power  Corporation 
CAG-20. 
Docket  No.  CF  38-760-0 16. 
Transcontinental  Gas  Pipe  Line 
Corporation  | 

CAG-21. 
Docket  Nos.  CP87-75-000  and  007, 
Tennessee  Gas  Pipeline  Company 
CAG-22. 
Docket  No.  CP91-2206-OO6.  Tennessee  Gas 
Pipeline  Gompany 
C\G-23. 
Docket  No.  CP92-459-COO.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP92-460-000.  Trunkline  Gas 
Company 
C.\G-24. 
Docket  No.  CP93-201-0O0,  Williams 
Natural  Gas  Company 
CAG-25. 
Docket  No.  CP93-48-000.  Columbia  Gas 
Transmission  Corporation 
CAG-26. 
Docket  No.  CP93-14  7-000.  CNG 
Transmission  Corporation 
CAG-27. 
Docket  No.  CP93-266-000.  Trunkline  Gas 
Company 
CAG-28. 
Docket  No.  CP93-186-O00.  Blue  Ridge 

Pipeline  Company 
Docket  No.  CP93-187-00O, 
Transcontinental  Gas  Pipe  Line 
Corporation 
C'\G-29. 
Docket  No.  CP93-334-000,  Arkla  Energy 
Resources  Company     . 
C^G-30.  I 

Omitted 

H'.  riro  A  send  a  I 

H- ;  ' 

Reserved 

Electric  Agenda 

E-1- 

Omitted 
E-2. 

Omitted 
E-3 

Docket  No.  PL9 3-3-000,  Policy  Statement 
Regarding  Good  Faith  Requests  for 


Transmission  Service  and  Good  Faith 
Responses  by  Transmitting  Utilities 
Under  Sections  211  and  213  of  the 
Federal  Power  Act,  Policy  Statement  as 
to  what  constitutes  good  faith  for 
purposes  of  Title  VII.  Subtitle  B  of  the 
Energy  Policy  Act  of  1992. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1 

Reserved 

//.  Restructuring  Matters 

RS— 1 
Docket  Nos.  RS92-46-000  and  002.  Pacific 
Gas  Transmission  Company.  Order  on 
Compliance. 
RS-2. 
Docket  No.  RS92-24-000.  Texas  Gas 
Transmission  Corporation.  Order  on 
compliance. 
RS-3 
Docket  No.  RS92-79-001.  Sea  Robin 
Pipeline  Company.  Order  on 
Compliance. 
RS— 4 
Docket  Nos.  RS92-10-001.  RP92-134-O04, 
RP93-15-002  and  CP71-273-004. 
Southern  Natural  Gas  Company.  Order 
on  compliance. 
RS— 5 
Docket  Nos.  RS92-5-000.  RP90-108-000, 
RP91-82-000,  RP91-161-000,  RP92-3- 
000.  RP93-66-O00  and  RP93-115-000, 
Columbia  Gas  Transmission  Corporation 
Docket  Nos.  RS92-&-000.  RP90-1 07-000, 
RP91-160-000  and  RP92-2-000, 
Columbia  Gulf  Transmission  Company. 
Order  on  compliance. 
RS-6. 
Docket  Nos  RS92-14-002.  CP93-39-0OO, 
CP93-147-000.  CP93-149-0O0.  G-1391- 

000.  RP93-72-O00.  CP88-197-002, 
CP88-38ft-002,  CP87-5-002,  CP87-312- 

001.  CP87-313-O01,  CP87-314-001, 
CP84-306-000.  001,  002,  CP80-223-000, 

001,  002.  CP92-397-000,  CP91-554-000, 
CP92-491-000.  CP61-198-000,  RP89- 
124-000,  005,  RP91-51-O00.  001,  002, 
003,  RP91-98-000,  RP91-125-000, 
TM91-5-22-O00,  TM91-6-22-O00,  001, 
XM91-7-22-000,  001,  002.  TM91-9-22- 
000.  001.  TM9 2-1 -2 2-000,  RP91-222- 
000.  001.  RP92-7-000.  TM92-3-22-0O0, 
TM92-4-2 2-000,  TM92-5-22-000,  001, 

002,  TM92-7-22-000,  TM92-10-22- 

000,  RP93-6*-0O0,  TM93-3-22-000, 
TQ93-3-22-O00,  001,  TQ93-4-22-000, 

001,  TQ93-2-22-000,  TF93-3-2 2-000, 
TF93-2-22-000,  TF93-1-22-0C0,  001, 
TQ93-1-22-CTO.  TA92-1-22-001, 
TQ92-4-2 2-000,  001,  TQ92-1-22-000, 
TA91-1-22-O00,  001,  002,  003.  004.  005, 
006.TQ91-3-22-000,  001.  002.  TQ91-4- 
22-000.  TF91-2-22-000.  TF91-1-22- 
000.  TQ91-1-22-000.  001  and  TQ91-2- 
22-000.  CNG  Transmission  Corporation. 
Order  on  compliance. 

RS-7. 
Docket  Nos.  RS92-27-002  and  003. 
Alabama-Tennessee  Natural  Gas 
Company.  Order  on  compliance  and 
rehearing. 

RS-8. 


Docket  No.  RS92-93-000,  Blue  Laxe  Uas 
Storage  Corapary.  Ordor  on  compliance 
and  reheanng. 

RS— 9. 
Docket  Nos.  RS92-86-003,  RP92-108-000 
and  RP92-1 37-000,  Transcontinental 
Gas  Pipe  Line  Corporation.  Order  on 
pnposed  joint  stipulation  and  settlement 
agreement  filed  by  Transcontinental  Gas 
Pipe  Line  Corporation  aijd  CNG  . 
Transmission  Corporation. 

RS-10. 
Docket  No.  RS92-41-001.  Midwestern  Gas 
Transmission  Company.  Order  on 
compliance  and  rehearing. 

RS-11. 
Docket  No  RS92-52-001,  Viking  Gas 
Transmission  Company.  Order  on 
compliance  and  rehearing. 

RS-12. 
Docket  Nos.  RS92-8-001,  0G2,  RP92-1- 
015,  CP92-71-000,  RP91-224-O00, 
RP88-259-053,  TA93-1-59-000  and 
RP93-52-000,  Northern  Natural  Gas 
Company.  Order  on  compliance. 

Ill  P:peiine  Ceiti'icete  frsttc's 

PC-1. 

Rescn.-ed 

I  oiv  D  Casheii 

Secretary: 

r-R  D.->c.  93-16362  Filed  7-8-93;  2;02  am) 


FOR  MORE 
i'-ji.cr,  St 
Telephor 

[FR  Doc.  9 


NATIONAl.  CPflDiT  L'NION  ADMINISTRATION 

TiK'E  A.ND  date:  2  p.m.,  Thursday,  July 
15,  1993. 

p'.  ACE'  Embassy  Suites  Hotel  and 
Aihieuc  Club,  Remington  B  Room.  1881 
Curtis  Street.  Denver.  Colorado  80202, 
(303) 297-6888. 

STATUS:  Open. 

BOARD  BRIERNGS: 

"i  Ceiitral  Liquidity  Facility  Report  and 
Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report. 

3.  CorPimunicaticns— Electronic  Bulletin 
Board. 

4.  LeRislative  Update, 

MATTERS  TO  B£  CONSIOZRED: 

1  Approval  of  Minutes  of  Previous  Open 

Meetings. 

2.  Final  Rule:  Amendments  to  Sections 
701  21,  700.1,  and  722.3,  NCUA's  Rules  and 
Regulations,  Regulatory  Relief. 

3.  Final  Role:  Amendment  to  Part  711, 
NCUA's  Rules  and  Regulations,  Management 
Official  Interlocks. 

4.  Appeal  by  Columbus  (Ohio)  Teachers 
FCU  of  Regional  Director's  Denial  of  Overlap 
of  Field  of  Membership. 

5.  Proposed  Interpretive  Ruling  and  Policy 
Statement  on  Chartering  and  Field  of 
Membership. 

6.  Final  Rule:  Amendments  to  Section 
701.12,  NCUA's  Rules  and  Regulations, 
Supervisor^'  Committee  Audi's  and 
Verifications. 
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FOR  MORE  INFORM^riON  COMACT    Beckv 

..•okfcr,  SecretcL'y  ui  tae  Boaia, 

Telephone  (202)  632-9600. 

B>''  k'.'  Heiker, 

■  .z^p.  :^iy  of  the  Board. 
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16  CFR  Part  1145 

P  .'e  ' ..  '^iq'-'aie  ^'-".w  '"t  Contumar 
P'-. .  '  Sa'ety  Act  R  j*s  c'  Injury 
A;    -'^  rtTd  V.''-*h  Ugtiter*  '^-s*  Can  Be 
Ci'   -• -w  0,  .:    idren 

agency:  Consumer  Product  Safety 

Commission. 

ACnON:  Final  rule. 

SUMMAi^V:  '~\  .\here  in  this  issue  of  the 
Federal  Rei;,-'..T,  the  Commission  is 
issuing  a  safety  standard  for  lighters  to 
reduce  risks  of  injury  that  are  associated 
with  cigarette  lighters  and  similar 
lighters  because  such  lighters  can  be 
operated  by  young  children.  In  this 
document,  the  Commission  determines 
by  rule,  under  section  30(d)  of  the 
Consumer  Product  Safety  Act  ("CPSA"). 
that  it  is  in  the  public  interest  to  issue 
the  safety  standard,  or  to  take  any  other 
regulator}'  action  to  address  risks  of 
injury  that  are  associated  with  lighters 
due  to  the  fact  that  they  can  be  operated 
by  children,  under  the  CPSA,  rather 
than  under  the  Federal  Hazardous 
Substances  Act  or  the  Poison  Prevention 
Packaging  Act  of  1970. 
DATE:  This  rule  is  effective  July  12. 
1993. 
F0«  rURTr'ER  INFORMATION  CONTACT 

Harifigh  Eweil.  Attorney,  Offitie  oi  Lha 
General  Counsel,  Consumer  Product 
Safety  Commission.  Washington,  DC. 
20207;  telephone  f3011'i04-09«0. 

SUPPLEMENTARY  .NFO^MArON: 

A.  Inttuduction 

The  Commissioo  determines  by  rule 
that  it  will  regulate,  under  the 
Consumer  Product  Safety  Act  ("CPSA"). 
15  use.  2051-2084,  those  risks  of 
death  and  injury  that  are  associated 
with  lighters  intended  for  igniting 
smoking  materials  and  that  are  due  to 
the  fact  that  the  lighters  can  be  operated 
by  young  children.  Such  risks  will  be 
regulated  under  the  CPSA  rather  than 
under  the  Federal  Hazardous 
Substances  Act  ('  FHSA"),  15  U.S.C. 
1261-1277.  or  the  Poison  Prevention 
Packaging  Act  ("PPPA").  15  U.S.C. 
1471-1476.. 

Section  30(d)  of  the  CPSA.  15  U.S.C. 
2079(d).  provides  that  a  risk  of  injury 
associated  with  a  consumer  product  that 
could  be  elim.inated  or  reduced  to  a 
sufficient  extent  by  action  under  the 
FHSA  or  the  PPPA  may  be  regulated 
under  the  CPSA  only  if  the  Commission, 
by  rule,  finds  that  it  is  in  the  public 
interest  to  regulate  such  a  risk  of  injury 
under  the  CPSA  Elsewhere  in  this  issue 


of  the  Federal  Register,  the  Commission 
is  issuing  a  rule  under  the  CPSA  that 
will  impose  child-resistance 
requirements  on  disposable  lighters  and 
novelty  lighters. 

The  Commission  has  considered  (1) 
available  information  concerning  risks 
of  death  and  injury  associated  with 
lighters  that  can  be  operated  by  children 
and  (2)  the  applicable  previsions  of  the 
CPSA,  the  FHSA.  and  the  PPP.«l  The 
Commission  recognizes  that  it  might  be 
possible  to  adequately  reduce  those 
risks  by  action  taken  under  the  FHSA  or 
the  PPPA.  Nevertheless,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  regulate  those  risks 
of  injury  under  the  CPSA  rather  than  the 
FHSA  or  the  PPPA  because  the 
authority  of  the  CPSA  is  more 
appropriate  to  address  risks  of  injury 
associated  with  a  mechanical,  flame- 
producing  device  than  are  the 
authorities  of  the  FHSA  or  the  PPPA. 

B.  Background 

Lighters  are  flame-producing  devices 
used  by  consumers  primarily  to  light 
cigarettes  and  other  smoking  materials 
More  than  600  million  lighters  are  sold 
each  year  in  the  United  Stales. 
Disposable  butane  lighters  account  for 
over  95  per  cent  of  those  sales.  These 
lighters  are  filled  with  liquid  butane 
under  pressure,  which  is  released  from 
a  fuel  reservoir  in  a  gaseous  state. 
Approximately  five  percent  of  all 
lighters  sold  in  the  United  States  are 
refillable.  including  some  models 
defined  in  the  rule  as  disposable.  Some 
refillable  lighters  use  petroleum 
distillate  fuel;  others  use  butane.  Most 
lighters,  both  disposable  and  refillable, 
utilize  a  flint  and  thumb-activated  roller 
mechanism  to  ignite  the  fuel.  Others 
have  an  electronic  ignition  mechanism. 

In  the  Federal  Register  of  March  3. 
1988  (53  FR  6833).  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  ("ANPR")  to  begin 
a  proceeding  for  development  of 
requirements  for  lighters  to  address 
risks  of  injuries  from  fires  started  by 
children  playing  with  lighters.  In  the 
ANPR.  the  Commission  estimated  that 
during  the  years  1980  through  1985. 
residential  fires  started  by  childrpn 
playing  with  lighters  claimed  an  av>Ta>ie 
of  120  lives  each  year.  The  Commission 
estimated  that  during  the  same  period 
over  750  persons  were  injured  each 
year,  on  average,  in  residential  fires 
started  by  children  playing  with 
lighters. 

The  ANPR  stated  that  the  rulemakiv.g 
proceeding  which  it  initiated  is 
authorized  by  the  CPSA.  the  FHSA.  and 
the  PPPA.  In  the  description  of 
regulatory  options  under  consideration 


by  the  Commission,  the  ANPR 
discussed  the  possibility  of  issuing  a 
consumer  product  safety  standard  under 
provisions  of  the  CPSA,  a  banning  rule 
under  provisions  of  the  FHSA,  and  a 
rule  to  establish  requiremen's  to  make 
lighters  "significantly  difficult  for 
children  under  five  years  of  age"  to 
operate  under  provisions  of  the  PPPA. 

Pursuant  to  section  30(d)  of  the  CPSA. 
the  Commission  proposed  in  the 
Federal  Register  of  August  17. 1 392,  to 
regulate  the  risks  that  are. associated 
with  lighters  because  they  can  be 
operated  by  young  children  under  the 
CPSA.  57  FR  36929.  On  the  same  day. 
the  Commission  proposed  the  safety 
standard  for  lighters.  57  FR  36932.  Oral 
comments  on  the  proposed  safety 
standard  were  heard  on  October  21, 
1992.  On  February  16.  1993.  the 
Commission  published  a  Federal 
Register  notice  announcing  an 
opportunity  to  comment  in  writing  on  a 
report  on  tests  of  child-resistant  lighters. 
58  FR  8565.  That  comment  period 
closed  on  March  18. 1993. 

C.  Statutory  .\uthority 

1.  The  Consumer  Product  Safety  Act. 
A  lighter  is  a    consumer  product"  as 
that  term  is  defined  bv  section  3(a)(1)  of 
the  CPSA,  15  U.S.C.  2052(a)(1).  because 
it  is  an  article  that  is  produced  or 
distributed  for  sale  to  consumers  for  use 
in  or  around  a  household,  in  recreation, 
or  in  other  similar  places  and  activities. 
Sections  7  and  9  of  the  CPSA.  15  U.S.C. 
2055,  2058,  authorize  the  Commission 
to  issue  a  consumer  product  safety 
standard  consisting  of  labeling  or 
performance  requirements  for  a 
consumer  product  if  those  requirements 
are  "reasonably  necessary  to  prevent  or 
reduce  an  unreasonable  risk  of  injury" 
associated  with  a  consumer  product. 

Section  14(a)  of  the  CPSA.  15  U.S.C. 
2063(a].  requires  each  manufacturer  of  a 
consumer  product  that  is  subject  to  a 
consumer  product  safety  standard  to 
issue  a  certificate  of  compliance  stating 
that  the  product  conforms  to  all 
applicable  consumer  product  safety 
standards.  Section  14(c)  cf  the  CPSA,  15 
U.S.C.  2063(c).  requires  that  the 
certiF.cate  of  compliance  must  be  based 
upon  a  test  of  each  product  or  a 
'  r-!asonable  tasting  program."  Section 
14;b)  of  the  CPSA.  15  U.S.C.  2063(b). 
also  auLhorizts  the  Commission  to  issue. 
rules  to  prescribe  a  reasonable  testing 
program.  Section  14(r)  of  the  CPSA 
auLhorizes  the  Commission  to  issue 
rules  requiring  l.ibels  containing  the 
dtile  and  place  of  manufacture  and  a 
suitable  identification  of  tlie 
r-snufacturer,  unless  the  product  bears 
a  pr:vate  label.  In  that  case,  the  label 
shall  identify  the  private  labeler  and 


contain  a  code  mark  that  will  permit  the 
seller  of  the  product  to  identify  the 
manufacturer  upon  the  request  of  the 
purchaser.  Section  16(b)  of  the  CPSA,  15 
U.S.C.  2065(b).  authorizes  the 
Commission  to  issue  rules  requiring 
manufacturers  to  maintain  records  of 
the  testing  specified  in  any  rule 
prescribing  a  reasonable  testing 
program. 

Section  9(g)(2)  of  the  CPSA,  15  U.S.C. 
2058(g)(2),  authorizes  the  Commission 
to  issue  rules  prohibiting  the  stockpiling 
of  products  that  are  subject  to  a 
consumer  product  safety  rule. 
Stockpiling  means  the  manufacturing  or 
importing  of  a  product  between  the  date 
of  promulgation  of  the  consumer 
product  safety  rule  and  its  effective  date 
at  a  rate  that  is  established  by  the  rule 
and  is  significantly  greater  than  the  rate 
at  which  such  product  was  produced  or 
imported  during  a  base  period  ending 
before  the  promulgation  of  the 
consumer  product  safety  rule. 

2.  The  Federal  Hazardous  Substances 
Act.  Butane  or  petroleum  distillate  fuel 
contained  within  a  lighter  meets  the 
definition  of  the  term  "hazardous 
substance"  in  section  2(f)l{A)  of  the 
FHSA,  15  U.S.C.  1261(f)l(A),  because  it 
is  "flammable,"  and  in  some  cases  is 
"toxic"  or  "generates  pressure."  and 
may  cause  substantial  personal  injury  or 
illness  as  a  proximate  result  of 
customary  or  reasonably  foreseeable 
use.  Except  for  certain  lighters 
containing  petroleum  distillate  fuel  that 
have  been  exempted  at  16  CFR 
1500.83(a){20),  lighters  which  contain 
fuel  when  sold  to  consumers  are  subject 
to  the  labeling  provisions  of  section  2(p) 
of  the  FHSA,  15  U.S.C.  1261(p),  because 
they  contain  a  hazardous  substance  that 
is  intended  or  packaged  in  a  form 
suitable  for  use  in  the  household. 

Section  3(b)  of  the  FHSA,  15  U.S.C. 
1262(b),  authorizes  the  Commission  to 
issue  rules  to  prescribe  special  labeling 
requirements  for  hazardous  substances 
intended  for  use  in  the  household  if  the 
Commission  determines  that  the 
labeling  specified  by  section  2(p)  of  the 
FHSA  is  not  adequate  to  protect  the 
public  health  and  safety  in  view  of  the 
special  hazard  presented  by  that 
substance.  Section  2{q)(l)(B)  of-the 
FHSA,  15  U.S.C.  1261(q)(l)(B), 
authorizes  the  Commission  to  issue  a 
rule  banning  a  hazardous  substance 
intended  for  use  in  the  household  if  the 
Commission  determines  that, 
notwithstanding  any  labeling  which  is 
or  could  be  required  by  the  FHSA,  the 
degree  or  nature  of  the  hazard  is  so  great 
that  protection  of  the  public  health  and 
safety  can  be  adequately  served  only  by 
keeping  the  product  out  of  channels  of 
interstate  commerce.  A  banning  rule 


issued  under  section  2{q)(l)(B)  of  the 
FHSA  could  take  the  form  of  a 
conditional  ban:  that  is,  a  rule  banning 
all  lighters  that  do  not  meet  certain 
performance  or  design  requirements 
specified  in  the  rule. 

3.  The  Poison  Prevention  Packaging 
Act.  Sections  2.  3,  and  5  of  the  PPPA, 
15  U.S.C.  1471,  1472,  and  1474, 
authorize  the  Commission  to  issue  a 
rule  to  require  packaging  that  is 
"significantly  difficult"  for  children 
younger  than  5  years  of  age  to  open  or 
"obtain  a  toxic  or  harmful  amount"  of 
the  substance  contained  therein  for  any 
substance  that  is  a  "hazardous 
substance"  as  that  term  is  defined  in  the 
FHSA.  To  issue  such  a  rule,  the 
Commission  must  make  and  support 
findings  that  child-resistant  packaging  is 
required  to  protect  children  from 
serious  personal  injury  or  illness  from 
"handling,  using,  or  ingesting"  the 
substance.  As  noted  above,  the  fuel 
contained  within  a  lighter  is  a 
"hazardous  substance"  as  that  term  is 
defined  in  the  FHSA.  A  lighter  meets 
the  definition  of  the  term  "package"  set 
forth  in  section  2(3)  of  the  PPPA,  15 
U.S.C.  1471(3),  because  it  is  the 
"immediate  container"  in  which  a 
hazardous  substance  is  contained  for 
use  by  individuals  in  a  household. 

Section  4(a)  of  the  PPPA,  15  U  S.C. 
1473(a),  provides  that,  for  the  purpose 
of  making  any  substance  that  is  subject 
to  requirements  for  child-resistant 
packaging  available  to  elderly  or 
handicapped  persons,  the  manufacturer 
may  package  that  substance  in 
conventional  packaging  in  one  size, 
provided  that  (1)  the  substance  is  also 
supplied  in  child-resistant  packaging; 
and  (2)  the  conventional  packaging  is 
labeled  with  the  statement  "This 
package  for  households  without  young 
children." 

Discussion.  In  its  proposed  rule  under 
section  30(d)  of  the  CPSA.  the 
Commission  preHminarily  determined 
that  the  provisions  of  the  CPSA  are  most 
appropriate  for  development  of 
requirements  for  lighters  to  address 
risks  of  injury  associated  with  lighters 
that  can  be  operated  by  children.  Those 
risks  of  injury  arise  because  lighters  are 
mechanical  devices  intended  to  produce 
flame  and  can  be  operated  by  children 
who  do  not  appreciate  all  of  the 
consequences  of  using  the  product. 
Those  consequences  include  the 
ignition  of  clothing  and  other  articles  in 
the  household,  and  may  result  in  injury 
or  death  of  the  child  operating  the 
lighter,  or  other  persons. 

The  CPSA  includes  provisions 
authorizing  the  Commission  to  issue 
performance  and  labeling  requirements 
applicable  to  the  lighter  when  such 


requirements  are  "reasonably 
necessary"  to  eliminate  or  reduce  an 
unreasonable  risk  of  injury  associated 
with  that  product.  This  authority  is 
suitable  for  issuing  requirements  to 
address  hazards  associated  with  young 
children  starting  fires  with  lighters. 

The  CPSA  also  authorizes  me 
Commission  to  issue  certification  rules 
for  products  subject  to  a  consumer 
product  safety  standard.  Such  rules  may 
contain  a  prescribed  testing  program 
upon  which  the  certificate  of  the 
manufacturer  or  private  labeler  is  based. 
The  effectiveness  of  the  rule  for  lighters 
that  is  issued  elsewhere  in  this  issue  of 
the  Federal  Register  depends  in  large 
part  on  the  testing  conducted  by  the 
manufacturer  under  the  certification 
rule.  It  is  possible  that  similar  testing 
requirements  could  be  promulgated 
under  the  authority  of  section  10(a)  of 
the  FHSA,  15  U.S.C  1269(a),  that  the 
Commission  may  issue  "regulations  for 
the  efficient  enforcement"  of  the  FHSA. 
However,  the  authority  of  the  CPSA  is 
explicit  in  this  regard. 

Section  9(g)(2)  of  the  CPSA,  15  U.S.C 
2058(g)(2),  authorizes  the  Commission 
to  issue  stockpiling  rules  for  products 
subject  to  a  consumer  product  safety 
rule.  Stockpiling  rules  prevent  the 
manufacture  or  importation  of  excessive 
numbers  of  products  that  do  not  comply 
with  the  rule.  The  Commission  has 
determined  that  a  stockpiling  rule  is 
desirably  for  the  standard  for  lighters. 
Such  a  rule  could  not  be  issued  under 
either  the  FHSA  or  the  PPPA. 

The  FHSA  includes  provisions  that 
authorize  the  Commission  to  require 
special  labeling  for,  and  in  some 
circumstances  to  ban.  a  household 
product  that  contains  or  consists  of  a 
"hazardous  substance."  Provisions  of 
the  FHSA  authorize  the  Commission  to 
regulate  lighters  because  they  are 
containers  of  lighter  fuel,  which  is  a 
"hazardous  substance"  as  that  terra  is 
defined  in  the  FHSA.  No  provision  of 
the  FHSA  authorizes  the  Commission  to 
address  any  hazard  which  is  associated 
with  the  mechanical  operation  of  a 
lighter  as  a  flame-producing  device. 

The  PPPA  authorizes  the  Commission 
to  regulate  a  lighter  as  a  "package", 
containing  a  "hazardous  substance"  — 
the  lighter  fuel.  Under  the  PPPA,  the 
Commission  may  issue  a  rule  requiring 
the  "package"  — that  is,  the  lighter  —  to 
be  "significantly  difficult"  for  children 
younger  than  5  years  of  age  "to  open  or 
obtain  a  toxic  or  harmful  amount  of  the 
substance  contained  therein."  However, 
the  abihty  of  young  children  "to  open" 
the  lighter  or  "obtain  a  toxic  or  harmful 
amount"  of  the  fuel  contained  within 
the  lighter  is  not  the  risk  of  injury 
associated  with  lighters  under 
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consid':>ration  by  the  Commission 
Rather,  it  is  the  risk  of  death  and  uiiury' 
from  fires  started  by  children  with 
lightars.  This  nsk  arises  from  the 
mechanical  operation  of  the  lighter,  and 
the  ability  of  young  children  to 
manipulate  the  lighter  to  produce  a 
f.ame  Additionatiy,  the  FPPA  ai!  )W'» 
tne  manufacturer  of  a  substance  sub;^^:! 
to  requirements  for  special  packaai:  j^  to 
pQckaj^e  that  substar.ce  in  convent. anal 
packag.ng  that  is  not  child-resistant  if 
(1)  the  substance  is  also  distributed  in 
child-rvsi.stant  packages  and  (2)  th-j 
packages  that  are  nst  child  resistant  a-*j 
labeled  "This  package  far  hoiisehcids 
with.cut  younij  child;'en  "  This 
provision,  by  allowing  the  markeuri^  of 
non-cr.i.d-resistant  lighters  of  the  types 
covered  by  the  rule,  could  signiRcai^tly 
impair  the  effectiveness  of  the  rule  to 
ryduce  the  nsk  of  injury 

Nc  comments  on  the  proposed  rule 
under  sef.1ion  30(d]  of  Lhe  CPSA 
opposed  regulating  this  nsk  ui'.der  the 
CPSA,  Therefore,  for  the  reason.s  given 
above,  tiie  Com.Tiission  is  issuing  a  fmat 
rule  determining  that  it  is  in  the  public 
interest  to  regulate  under  the  CPSA  anv 
nsks  of  in;ury  associated  with  the  :;.',t 
that  Ii.^ters  intended  for  ign.iirg 
sm.okmg  matenais  can  be  opercied  by 
young  children.  This  Hnding  will  be 
codified  at  16  CFR  1145,16, 

The  Commission  finds  tha'  it  i.>  :n  tr.e 
public  interest  to  issue  the  safe'y 
standard  for  I'ghters  as  soon  as  p<<s,sible 
Because  this  cannot  be  done  until  this 
r^le  under  section  30i,di  is  issued,  thi-> 
Com.mission  finds  good  cause  fcr  hrivi-ig 
the  rule  issued  below  become  effmtive 
immediately,  5  U.SC.  553(d)(3).  (There 
is  a  l-year  delayed  8ife(::tive  data  for  the 
safety  standard  itself ) 

D.  Impact  OQ  SmaLl  Businevse) 

The  Regulatory  Flexibi.ity  Act  (RFA), 
5  L'S  C.  603,  requires  agenaes  to 
prepare  and  make  available  for  public 
ccm.ment  an  iniUal  regulatory  flexibility 
analysis  of  the  impact  of  any  proposed 
r..!»<  on  small  en'.. ties,  ir.:".i,uding  small 
:)■..^;.^r  •■•i.'S,  A  r.nal  regi-id':ry  analysis  is 


requ 


md  when  a  final  rule  is  issued.  5 


UMI 


U  S.C.  604,  The  RFA  farther  provides. 
however,  that  an  agency  is  not  required 

to  prepare  a  regijlatory  flexib-litv 
analysis  if  the  agencv   ,er!iri'js  that  the 
rule  will  not  have  a  su-^.Tuant 
economic  impact  on  a  substantial 
number  of  small  en'.'.es  5  U  S.C 
6051b). 

The  regulation  issued  below  di)e.s  not 
by  itself  impose  any  legal  or  other 
obligation  on  any  person  or  f.rm  The 
rule  would  simply  8,xpress  Uie 
Commission's  determination  that  any 
action  taken  to  eliraineta  or  reduce  risk.s 
of  injury  assooated  with  hghters  that 


can  be  operated  by  children  will  be 
taken  under  the  authority  of  the  CPSA 
rather  than  the  FHSA  or  the  PPPA  In 
issuing  the  safety  standard  for  liijtters, 
the  Commission  has  followed  all 
applicable  provisions  of  the  CPSA  The 
provisions  of  the  RFA  also  apply  to  the 
safety  standard,  and  the  Commission 
has  prepared  initial  and  final  regulatory 
flexibility  analyses  for  that  rule. 

Because  the  final  rule  under  section 
30(d)  of  the  CPSA,  published  below, 
imposes  no  obligation  on  any  person  or 
firm,  the  Commission  hereby  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

E.  Lii\  ir')nnu'ir:.;l  Considerations 

The  rule  issued  below  falls  within  the 
categories  of  Commission  action 
described  in  16  CFR  1021.5(c)  as  having 
little  or  no  potential  for  affecting  the 
human  environment,  and  the 
Commission  has  no  information  that 
would  indicate  otherwise.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

F.  Conclusion 

Af^er  consideration  of  the  information 
discussed  above,  the  Commission  finds 
that  if  regulatory  action  is  needed  to 
address  risks  of  injury  associated  with 
lighters  due  to  the  fact  that  they  can  be 
operated  by  children,  it  is  m  the  public 
interest  to  regulate  such  risks  under  the 
CPSA  rather  than  the  FHSA  or  the 
PPPA.  This  determination  does  not 
affect  other  hazards  associated  with 
lighters,  such  as  that  some  Ughters  are 
subject  to  FHSA  labeling  because  the 
lighters  contain  fuel  that  is  flammable  or 
toxic  or  generates  pressure. 

Provisions  of  the  FHSA  and  the  PPPA 
authorize  the  Commission  to  address 
risks  of  injury  associated  with  the  fuel 
contained  within  a  lighter  because  the 
fuel  is  a  "hazardous  substance"  as  that 
term  is  defined  by  the  FHSA.  However 
a  lighter  is  more  than  a  container  or  a 
package  of  a  hazardous  substance  It  is 
a  device  that  incorporates  a  mechanism 
for  igniting  the  fuel  and  is  intended  to 
be  operated  to  produce  a  flame. 

The  Commission  determines  that  the 
provisions  of  the  CPSA  are  the  most 
appropriate  to  address  risks  of  injury 
associated  with  a  mechanical  device 
due  to  the  fact  that  it  can  be  operated 
by  children  to  produce  flame  The 
Commission  also  determines  that  it  is  in 
the  public  interest  to  regulate  this  risk 
associated  with  lighters  under  the  CPS.\ 
because  it  is  desirable  to  issue 
certification  and  stockpiling  rules  in 
connection  with  the  requirements 
applicable  to  the  performance  of 


lighters;  such  rules  are  most 
appropriate,  or  only  available,  under  the 
CPSA 

LislofSubjectsinlGCFRPad  1143 

Administrative  practice  and 
procedure.  Consumer  protection.  Infants 
and  children. 

For  the  reasons  given  above,  the 
Commission  amends  Title  16,  Chapter 
n.  Subchapter  B,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  114E^REGL'LAT!CN  CF 
PRODUCTS  SUBJECT  TO  OTHER 
ACTS  UNDER  THE  CONSUMER 

PRODUCT  SAFETY  AC f 

1  The  authority  citation  for  Part  1145 
continues  to  read  as  follows: 

Authority;  Sec.  30(d),  Pub.  L.  92-573.  86 
Sidt  \Z2\.  as  amended  90  Stat.  510;  15 
U.S.C  2079(d). 

2  A  new  §  1143  16  is  added  to  read 

as  follows 

§1145.16    Ughtart  that  ar*  Ittended  fof 
igniting  s.Tioking  matertalB  and  that  car  ba 
operatad  by  childran;  riak*  of  death  or 
Injury. 

(a)  The  Commission  finds  that  it  is  in 

the  public  interest  to  regulate  under  the 
Consumer  Produd  Safety  Act  any  risks 
of  injury  associated  with  the  fact  that 
lighters  intended  for  igniting  smoking 
materials  can  be  operated  by  young 
children,  rather  than  regulate  such  risks 
under  the  Federal  Hazardous 
Substances  Act  or  tha  Poison  Prevention 
Packaging  Act  of  1970, 

(b)  Therefore,  if  the  Commission  finds 
regulation  to  be  necessary,  risks  of  death 
or  injury  that  are  associated  with 
lighters  that  aro  intended  for  igniting 
smoking  materials,  where  such  risks 
exist  because  the  lighters  can  be 
operated  by  young  children,  shall  be 
regulated  under  one  or  more  provisions 
c  f  the  Consumer  Product  Safety  Act. 
Other  risks  associated  with  such 
lighters,  and  that  are  based  solely  on  the 
fact  that  the  lighters  contain  a  hazardous 
substance,  snail  continue  to  be  regulated 
under  the  Federal  Hazardous 
Substances  Act. 

Ddied,  June  24,1993. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 
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CONSUMEO  PRODUCT  SAFF-nr 

f-OMMiStON 

■  "=  CFR  Part  1210 

Saffoy  Standard  'or  C".g«r»tte  Ughlera 

AGt^c  <'  Consumer  Product  Safety 

•jmmission. 
ACTION:  Final  rule. 

SUMMARY:  Under  the  Consumer  Product 
Safety  Act,  the  Commission  issues  a 
safety  standard  that  requires  disposable 
and  novelty  lighters,  as  those  terms  are 
defined  in  the  standard,  to  meet 
specified  requirements  for  child 
resistance.  The  requirements  are 
intended  to  reduce  the  risk  of  the 
injuries  and  deaths  that  occur  from  fires 
started  by  children  under  the  age  of  5 
playing  with  cigarette  lighters.  The 
standard  also  includes  labeling,  testing, 
recordkeeping,  reporting,  and 
stockpiling  requirements  for 
manufacturers  and  importers. 
DATES:  The  standard  appUes  to  all 
disposable  and  novelty  lighters 
manufactured  in  the  United  States  or 
itppnrt^d  on  or  after  lulv  12   1994. 
FOR  FURTHER  INFORMATION  COKTACT: 

Michael  Bogumill.  Division  of 
Regulatory  Management.  Office  of 
Compliance  and  Einforrement. 
Consumer  Product  Safety  Commission, 
VVashiiigTon,  DC  20207;  telephone 
(301)504-0400 
SUPPLEMENTARY  INFORMA^ON 

1.  Background 

Introduction.  The  Commission  voted 
3-0  to  issue  this  rule  to  require 
disposable  and  novelty  lighters,  as 
defined  in  the  rule,  to  meet  specified 
child-resistance  requirements.  Chairman 
Jacqueline  Jones-Smith.  Commissioner 
Carol  Dawson,  and  Commissioner  Mary 
Gall  each  issued  a  separate  statement 
concerning  ttiis  decision;  copies  of  these 
statements  are  available  from  the  Office 
of  the  Secretar}'. 

The  product:  lighters.  There  are  two 
common  types  of  fuel  and  three  basic 
operating  methods  among  the  various 
models  of  lighters  available  to 
consumers.  In  the  most  widely  used 
operating  method,  a  fiint  and  spark 
wheel  ignite  a  jet  of  butane  gas  (or. 
rarely,  a  propane  gas  mixture)  released 
by  a  thumb-operated  valve-and-lever 
assembly;  this  "roll  and  press"  method 
has  been  predominant  among 
disposable  pocket  lighters  since  their 
general  intjoduction  in  the  early  1960's. 
In  a  past  variation  of  this  method,  a 
push-button  mechanism  was  used  to 
roll  the  wheel  and  release  the  gas  with 
a  single  motioi]:  this  variant  is 
commonly  known  =??  a  "rptrhet"  lighter. 


A  second,  more  recently  introduced 
operating  method  uses  a  push-button- 
activated  piezoelectric  ignition  module 
to  ignite  the  (typically  butane)  gas 
without  mechanical  spark  generation.  A 
past  variation  of  this  method  used  a 
touch-sensitive  light  beam  circuit  for 
activation. 

In  these  first  two  methods,  the  flame 
is  extinguished  when  the  lever  or  push 
button  is  released  and  the  flow  of  gas  is 
interrupted. 

In  a  tnird  operating  method,  a  flint 
and  spark  wheel  ignites  liquid  fuel 
(typically  naphtha)  drawn  through  a 
wick;  these  may  be  operated  by  rolling 
the  spark  wheel  or,  less  commonly,  by 
means  of  a  mechanical  push  button. 
Liquid-fuel  lighters  may  have  a  cap  or 
other  means  of  shutting  off  the  fuel  or 
oxygen  supply. 

Petition  and  ANPR.  In  April  1985.  Ms. 
Diane  Denton,  a  nurse  at  Kosair 
Children's  Hospital  in  Louisville, 
Kentucky,  petitioned  the  Commission 
(Petition  No.  85-2)  to  require  that 
disposable  butane  lighters  be  child 
resistant.  Information  available  to  the 
Commisaon  at  the  time  it  received  the 
petition  indicated  that  residential  fires 
started  by  children  playing  with 
cigarette  lighters  claimed  an  estimated 
140  lives  each  year.  Information 
available  in  1985  indicated  that  children 
younger  than  5  years  old  were  the 
principal  victims  of  fires  set  by  child 
play,  accounting  for  125  of  the  140 
deaths,  but  the  information  did  not 
establish  whether  children  younger  than 
5  were  also  the  principal  operators  of 
the  lighters  involved  in  the  fires. 
Additionally,  the  types  of  cigarette 
lighters  involved  could  not  he 
identified.  Information  about  the 
patterns  of  how  children  used  lighters 
that  could  indicate  how  the  products 
might  be  changed  to  make  them  child 
resistant  was  also  not  available. 

During  1986  and  1987.  a  field  study 
was  conducted  by  the  Commission  with 
the  help  of  fire  departments  around  the 
United  States.  Two  hundred  seventy- 
seven  fires  involving  identified  lighters 
and  child  play  were  investigated. 
Ninety-six  percent  of  the  lighters 
involved  in  the  incidents  were 
disposable  butane  models. 

Most  of  the  children  who  operated  the 
lighters  in  the  child-play  incidents  were 
less  than  5  years  old,  primarily  ages  3 
and  4.  The  most  common  method  of 
operation  by  children  was  with  two 
hands,  using  one  hand  to  steady  the 
lighter  and  the  thumb  or  index  finger  of 
the  other  hand  to  roll  the  wheel  and 
press  the  fuel  lever. 

In  1987,  the  Commission  contracted 
with  COMSIS  Corporation  to  develop 
strategies  for  improving  the  child 


resistance  of  cigarette  lighters  and  to 
develop  a  draft  test  protocol  for 
evaluating  child  resistance.  The  test 
protocol  recommended  by  COMSIS  was 
based  on  the  testing  procedure  for  child- 
resistant  packaging  in  the  Poison 
Prevention  Packaging  Act  Regulations  at 
16  CFR  1700.20.  The  protocol  included 
a  test  using  panels  of  children  to 
determine  the  child  resistance  of 
cigarette  lighters  and  a  test  using  panels 
of  adults  to  determine  the  ease  of 
operation  of  the  lighters  by  adults,  A 
report.  "Recommendations  for 
Evaluation  of  Cigarette  Lighter  Child-. 
Resistance,"  was  provided  by  COMSIS 
in  June  1983. 

When  testing  whether  children  can 
operate  a  cigarette  lighter,  a  "surrogate" 
lighter  without  fuel  that  does  not 
produce  a  fiame,  but  that  produces  an 
audible  or  visible  signal  when  operated 
in  a  manner  that  would  produce  a  flame 
in  an  ordinary  lighter,  must  be  used  to 
ensure  the  safety  of  the  children.  One 
type  of  surrogate  lighter  was  developed 
by  the  Commission's  Engineering 
Sciences  Laboratory  for  use  in  a  pilot 
test.  This  surrogate  Ughter  consists  of  a 
small  radio  transmitter,  which  is  located 
inside  the  lighter  body,  and  a  separate 
receiver  that  is  capable  of  receiving  the 
transmitted  signal  up  to  30  feet  from  the 
lighter.  When  the  signal  is  received,  a 
buzzer  sounds  and  a  small  light  shines. 
("Development  of  the  Surrogate 
Lighter",  R.  Reichel  and  W.  Stratton. 
May  1988.) 

On  December  31.  1987.  the 
Commission  voted  to  grant  the  petition. 
At  the  same  time,  the  Commission  voted 
to  publish  an  advance  notice  of 
proposed  rulemaking  ("ANPR")  for 
child-resistant  cigarette  lighters  and  to 
expand  the  project  to  consider  whether 
all  lighters  should  be  covered,  rather 
than  just  disposable  lighters.  The  ANPR 
was  published  in  the  Federal  Register 
on  March  3,  1988.  53  FR  6833.  The 
ANPR  stated  that  the  Commission  was 
considering  a  number  of  alternatives 
that  would  prevent  or  reduce  the  deaths 
and  injuries  caused  by  children  playing 
with  cigarette  lighters.  The  ANPR  also 
stated  that  the  Commission  would 
consider  establishing  performance 
reouirements  for  cigarette  lighters. 
either  under  sections  7  and  9  of  the 
Consumer  Product  Safety  Act  ("CPSA"). 
15  U.S.C.  2056.  2058,  section  2(q)(l)(B) 
of  the  Federal  Hazardous  Substances 
Act  ("FHSA").  15  use.  1261{q)(l)fB). 
or  sections  3  and  5  of  the  Poison 
Prevention  Packaging  Act  ("PPPA").  15 
U.S.C.  1472.  1474.  The  Commission  also 
said  it  would  consider  the  possibility 
that  the  voluntary  standard  for  cigarette 
lighters^  ASTM  F400-85,  could  be 
revised  to  include  performance 
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requirements  to  ma».H    .iii.-v"!e  lighters 
resistant  to  operation  by  children  or  to 
require  that  lighters  be  marked  with 
additional  or  revised  warnings  to  keep 
these  products  out  of  the  hands  of 
children.  Finally,  the  Commission 
stated  that  it  would  consider 
reqiiirements  for  labeling  cigarette 
lighters  to  warn  adults  to  keep  these 
products  out  of  the  hands  of  children. 

The  Commission  received 
submissions  from  13  commenters  in 
response  to  the  ANPR  that  was 
published  in  March  1988.  In  addition. 
«ome  late  submissions  were  received 
;hat  were  considered  in  the  same 
manner  as  comments  on  the  ANPR  The 
commenters  raised  the  following  major 
issues: 

1.  The  ne<id  for  a  mandatory  standard. 

2.  The  relative  hsk  of  matcnes  vs. 
lighters. 

3.  Alternative  solutions  to  the 
problem, 

4  The  scope  of  the  standard,  and 

5  Human  lectors  issues. 

The  Commission's  views  on  the  major 
issues  presented  by  the  comments  on 
the  ANPR  were  explained  in  the 
preamble  to  the  proposed  rule.  57  FR 
36932.  36936.  A  number  of  the  same 
issues  were  also  raised  in  the  comments 
on  the  proposed  rule,  discussed  below 
in  Section  VI  of  this  notice. 

Background  of  proposed  rule.  In 
September  1988.  the  Commission 
contracted  with  Perritt  Laboratories. 
Inc.,  to  conduct  a  pilot  test  of  the  draft 
protocol.  The  pilot  test  results  indicated 
•hat  the  child  and  adult  protocols 
recommended  by  COMSIS  were  suitable 
procedures  for  evaluating  child-resistant 
Utters.  ("Resuhs  of  the  Pilot  Test  of  the 
Adult  and  Child  Protocols  for  Testing 
Child-Resistant  Cigarette  Lighters".  B.J. 
jacobson,  September  1. 1989.) 

Subsequent  to  the  pilot  test,  the  staff 
stopped  working  on  an  adult  test 
protocol.  The  Commission  concludes 
that  a  mandatory  performance  test  is  not 
needed  to  a<«ure  that  adults  are  able  to 
operate  child-resistant  lighters.  The 
Commission  believes  that  the  lighter 
manufacturers  themselves  will 
adequately  ensure  ease  of  use  by  adults 
so  that  their  products  will  not  be  at  a 
competitive  disadvantage. 

Baseline  testing  was  conducted  in 
1989  and  1990  to  determine  the  extent 
to  which  currently-marketed  lighters 
can  be  operated  by  children  and  to 
support  the  estabhshment  of  an 
appropriate  acceptance  criterion  for 
child-resistant  lighters.  The  surrogate 
lighters  used  for  the  baseline  testing 
were  designed  and  provided  by  hghter 
manufacturers  who  serve  on  ASTM 
Task  Group  F15.02,  Safety  Standards  for 
Lighters.  Data  were  collected  using  two 


brands  of  roll-and-press  lighters  and  two 
brands  of  push-button  lighters.  The 
proportion  of  children  unable  to  operate 
currently  available,  non-child-resistant 
lighters  was  55  percent  for  the  roll  and 
press  lighters  and  16  percent  for  the 
push-button  lighters.  When  these  results 
are  weighted  to  reflect  product  usage, 
they  indicate  that  the  child  resistance  of 
"non-child-resistant"  lighters  is 
approximately  50  percent. 

In  January  1988.  following  the 
Commission's  decision  to  grant  petition 
PP  85-2,  the  Commission  s  staff  wrote  to 
ASTM's  Task  Group  F15.02.  Safety 
Standards  for  Lighters,  requesting  that 
they  revise  the  current  lighter  standard 
to  prohibit  the  design  and  marketing  of 
lighters  that  are  not  child  resistant, 
(Letter  to  Mr.  Edward  Lewiecki  from 
Nicholas  V.  Marchica.  January  22, 
1988.) 

In  June  of  1988.  the  ASTM  Task 
Group  formed  a  Technical 
Subcommittee  to  develop  a  voluntary 
requirement  for  child-resistant  lighters. 
The  first  action  by  the  Technical 
Subcommittee  was  a  review  of  the 
protocol  proposed  by  COMSIS.  The 
protocol  was  reviewed  at  a  meeting  in 
July  1988.  and  a  summary  of  the 
discussion  and  suggested  changes  were 
provided  to  the  Commission's  staff. 
(Edward  M.  Lewiecki  memorandum  to 
members  of  F15.02  Technical 
Subcommittee.  July  30. 1988.) 

The  Technical  Subcommittee  began 
drafting  a  voluntary  standard  in 
September  1989,  using  the 
Commission's  protocol  as  a  base. 
Throughout  the  development  of  the  test 
protocol,  the  staff  worked  closely  v^th 
the  Technical  Subcommittee.  The 
ASTM  Task  Group  initially  included  an 
adult  test  protocol  as  an  Appendix  for 
advisory  purposes.  An  adult  test  is  not 
a  requirement  of  the  draft  ASTM 
standard. 

In  July  1990.  the  Lighter  Association 
Inc.  requested  that  the  Commission 
adopt  the  draft  ASTM  voluntary 
standard  for  child-resistant  cigarette 
lighters  as  a  mandatory  consumer 
product  safety  standard  under  section  9 
of  the  Consumer  Product  Safety  Act. 
(86)'  The  Association  endorses  a 
mandatory  standard  because  this  would 
assure  that  all  lighter  manufacturers  and 
importers  will  comply  and  because  a 
mandatory  federal  standard  would 
preempt  state-by-state  regulations 
addressing  this  risk.  The  Association 
represents  manufacturers,  importers, 


'Numbers  lo  brackets  refer  to  the  number  of  a 
document  in  the  List  of  Relevant  Documents  at  ihe 
end  of  this  notice. 


end  distributors  of  the  majority  of 
cigarptte  lighters  sold  in  this  country. 

In  March  1 991 ,  the  members  of  ASTM 
Task  Group  F15.02  voted  to  suspend 
work  on  the  voluntary  standard  and 
support  the  Commission's  work  on  a 
mandatory  standard.  (124) 

The  Commission  undertook  tests  to 
verify  that  the  test  results  from  the 
protocol  are  reproducible  when  the  tests 
are  conducted  by  different  laboratories. 
(See  CPSC  staff  report  "Statistical 
Analysis  of  Non-Qiild-Resistant  Roll 
and  Press  Cigarette  Lighter  Data."  April 
1992.)  The  CPSC's  staff  requested  the 
cooperation  of  members  of  the  ASTM 
Task  Group  F15.02  during  their  March 
1990  meeting.  One  major  lighter 
manufacturer  and  the  Department  of 
Consumer  and  Corporate  Affairs  of 
Canada  offered  to  participate.  The 
manufacturer  completed  a  50-child  test 
and  provided  a  report  to  the  staff  in  July 
1990.  The  results  of  those  tests  are 
consistent  with  the  baseline  testing 
conducted  by  the  Commission.  The 
initial  testing  in  Canada  was  conducted 
in  Montreal  and  Toronto,  this  testing 
was  completed  in  December  1990.  A 
preliminary  analysis  of  the  results  of  the 
Canadian  testing  indicated  that  the 
results  of  the  tests  in  Montreal  were 
consistent  with  the  other  results  from 
the  baseline  testing  and  the  tests  by  the 
manufacturer  mentioned  above.  The 
tests  from  Toronto,  however,  showed 
that  fewer  of  the  children  tested  there 
were  able  to  operate  the  surrogate 
ighters  than  would  be  expected  from 
the  previous  test  results  and  from  the 
results  of  the  Montreal  tests. 

A  CPSC  staff  member  went  to  observe 
some  of  the  later  testing  in  Toronto,  and 
concluded  that  the  testers  there  were 
not  following  the  test  protocol  in  the 
way  that  had  been  done  for  the  baseline 
testing.  In  addition,  the  surrogate 
function  of  two  lighters  performed 
unreliably  during  this  testing,  and  the 
lighters  were  returned  to  the 
manufacturer  for  repair.  Because  of 
these  problems,  the  CPSC's  staff 
concluded  that  the  Toronto  data  should 
not  be  considered  as  part  of  the 
verification  testing. 

Because  of  the  unexpected  results 
from  Toronto,  the  Canadian  Government 
agreed  to  conduct  additional  tests  there, 
using  another  contractor.  Largely 
because  of  the  need  to  determine  that 
the  test  protocol  for  determining  the 
child-resistance  of  cigarette  lighters  was 
repeatable  and  reproducible,  the 
Commission  voted  in  May  1991  to 
postpone  a  decision  on  whether  to 
publish  a  proposed  mandatory  standard 
for  child-resistant  cigarette  lighters  until 
after  receipt  of  the  Toronto  retest 
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results.  The  staff  received  the  final  test 
data  on  March  2, 1992. 

Tlie  results  for  this  second  round  of 
testing  in  Toronto  were  consistsnt  with 
the  data  from  other  test  locations  when 
two  aciivatipns  of  the  siirrogate  lighter 
are  used  as  the  criterion  for  whether  a 
child  has  successfully  operated  the 
lighter  (p=.097).  (The  symbol  "p" 
represents  the  chi-square  probability  in 
a  maximum  likelihood  analysis  of 
variance.  A  factor,  such  as  location,  has 
a  significant  effect  on  the  rate  of  success 
if  p  is  0.05  or  less.)  When  one  activation 
of  the  lighter  is  used  as  the  criterion,  the 
variation,  while  only  slightly  greater, 
became  statistically  significant  (p=.043). 

These  borderline  results  around  ps.05 
for  one  and  two  lighter  activations  led 
the  staff  to  investigate  the  effect  of  tester 
variabihty  on  the  successful  operation 
of  lighters  by  children.  The  staff  found 
that  the  results  of  the  Toronto  retest 
were  affected  by  one  tester  (out  of  six) 
who  was  especially  adept  at  obtaining 
the  children's  cooperation.  That  tester, 
who  conducted  30  percent  of  the  tests, 
had  an  excessive  e^ect  on  the  success 
rate.  If  that  tester  is  weighted  as  having 
conducted  one-sixth  (17  percent)  of  the 
Toronto  tests,  the  results  in  Toronto 
would  have  been  consistent  with  the 
data  from  other  sites  for  either 
definition  of  success  (p=0.34  and 
p=0.12).  As  a  result  cf  *he  aralysis  of 
t'le  verification  testing;  o^v    ^'r'.ar.ees 
were  made  in  the  prop  ?s'  :   h 
protocol  so  that  future  U-si.  r** 
b9  consistent.  The  change-!   :: 
requiring  panels  of  IOC  en  Hi' 
of  panels  of  50  childrer  fi*  J  ' 
the  testers  to  test  approx.r:.<'' 
numbers  of  children  (20  ■for- 
each  '■"•:  s  tn<;t>--rs  !^rd  1 '  ♦■ir- 
earh  ('■t  '-i  iHSti^r^. '; 

The  verification  test    ^:     .     '  r    •    ■> 
age  and  sex  of  the  child  oeiiig  tested  are 
significant  factors  affiecting  the 
likelihood  of  success,  but  that  whether 
the  child  comes  from  a  home  with  a 
smoker  who  uses  a  cigarette  lighter  is 
not  a  significant  factor  affecting  the 
results.  Therefore,  the  previous 
requirement  in  the  draft  test  protocol 
that  a  minimum  number  of  children  be 
from  homes  with  smokers  who  use 
cigarette  lighters  was  deleted  in  the 
proposed  rule 

Proposed  rule.  After  the  results  of  the 
Toronto  retest  had  been  analyzed  and 
appropriate  adjustments  made  to  the 
draft  test  procedure,  the  Commission 
proposed  a  safety  standard  for  lighters. 
57  FR  36932  (August  17, 1992).  The 
comments  received  on  the  proposs;  c.i  d 
the  Commission's  responses  to  those 
comments  are  discussed  in  Section  VT  of 
thi.s  notice. 


i's  would 
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The  proposal  discussed  the  general 
results  of  some  tests  of  child -resistant 
lighters  that  had  been  performed  prior 
to  that  time,  but  no  formal  report  of 
such  tests  was  then  available.  When  the 
report  was  prepared,  the  Commission 
published  a  notice  in  the  Federal 
Register  of  February  16,  1993. 
announcing  the  availability  of  the  report 
and  providing  an  opportimity  for  ^ 
written  comment  on  the  report  until 
March  18, 1993.  58  FR  8565.  No 
additional  comments  were  received. 

n.  Summary  and  Discussion  of  the 
Final  Rule 

A  summary  of  the  rule  being  issued 
and  its  statutory  authorities  is  given 
below.  Where  there  are  differences 
between  the  final  rule  and  the  proposed 
rule,  these  are  noted  in  the  summary  or 
discussed  in  the  Commission's 
responses  to  comments  received  on  the 
proposal.  See  Section  VI  of  this  notice. 

A.  Requirements  for  Lighters 

1.  Statutory  Authority 

In  the  ANPR  of  March  3, 1938.  the 
Commission  cited  provisions  of  the 
CPSA.  the  FHSA.  and  the  PPPA  as 
authority  for  this  rulemaking 
proceeding.  Section  30(d)  of  the  CPSA, 
15  U.S.C.  2079(d),  provides  that  a  risk 
of  injury  associated  with  a  consumer 
product  which  could  be  eliminated  or 
reduced  to  a  sufficient  extent  by  action 
under  the  FHSA  or  the  PPPA  may  be 
regulated  under  the  CPSA  only  if  the 
Commission,  by  rule,  finds  that  it  is  in 
the  public  interest  to  regulate  such  a 
risk  of  injury  under  the  CPSA.  At  the 
time  of  publication  of  the  proposed 
safety  standard,  the  Commission 
published  a  rule  under  the  provisions  of 
section  30(d)  to  express  the 
Commission's  finding  that  if  regulatory 
action  is  needed  to  address  the  risk  of 
injury  associated  with  cigarette  lighters 
that  can  be  operated  by  children,  it 
would  be  in  the  public  interest  to 
regulate  such  risks  under  the  CPSA 
rather  than  the  FHSA  or  the  PPPA. 
Elsewhere  in  this  issue  of  the  Federal 
Rr-'iistp.'-,  the  Commission  is  publishing 
as  uiial  rule  under  section  30(d)  of  the 
CPSA  finding  that  it  is  in  the  public 
interest  to  regulate  risks  of  injury 
associated  with  lighters,  that  can  be 
operated  by  children,  under  the  CPSA. 

A  cigarette  lighter  is  a  "consumer 
product"  as  that  term  is  defined  by 
section  3(a)(1)  of  the  CPSA,  15  U.S.C. 
2052(a)(1),  because  it  is  an  article  that 
is  produced  or  distributed  for  sale  to 
consumers  for  use  in  or  around  a 
household,  in  recreation,  and  in  similar 
places  and  activities.  Sections  7  and  9 
of  the  rPSA,  15  U.S.C  2056.  2058. 


authorize  the  Commission  to  issue  a 
consumer  product  safety  standard 
consisting  of  labeling  or  performance 
requirements  for  a  consumer  product  if 
those  requirements  are  "reasonably 
neces.?ary  to  prevent  or  reduce  an 
unreasonable  risk  of  injury"  associated 
with  a  consumer  product. 

2.  Estimates  of  Benefits 

The  standard  issued  below  will 
increase  the  minimum  allowable  child 
resistance  of  lighters  to  85  percent.  This 
constitutes  at  least  a  70  percent 
improvement  over  the  preexisting 
degree  of  child  resistance  (the  new  85 
percent  minimum  minus  the  existing  50 
percent  equals  35  percent  additional 
child  resistance,  which  when  divided 
by  the  original  50  percent  child 
resistance  gives  a  70  percent 
improvement). 

Because  large  numbers  of  child- 
resistant  lighters  have  not  been  on  tha 
market  (and  for  other  reasons  discussed 
below),  the  presently-available  fire- 
incident  data  do  not  establish  how 
closely  the  results  of  the  child  testing 
correlate  to  the  prevention  of  fires  in  the 
home.  The  Commission  concludes, 
however,  that  the  results  of  tl>e  child- 
panel  tests  provide  a  reasonable 
approximation  of  the  ability  of  children 
to  operate  lighters  in  the  home,  which 
in  turn  should  be  directly  refiected  in 
the  incidence  of  fires  started  by  children 
with  lighters. 

The  Commission  reaches  this 
conclusion  for  the  following  reasons, 
First,  there  has  been  no  suggestion  of 
another  test  that  would  both  (1)  more 
accurately  reflect  the  likelihood  that 
children  will  start  house  fires  with 
lighters  and  (2)  result  in  a  lower 
estimate  of  benefits  for  a  standard  using 
that  test. 

Second,  because  large  numbers  of 
child-resistant  lighters  have  not  been  on 
the  market  for  a  long  period  of  time, 
fire-incident  data  cannot  be  analyzed  to 
provide  an  empirical  corroboration  of 
the  correlation  between  child-test 
results  and  child-play  house  fires.  It  is 
not  feasible  for  the  Commission  to 
conduct  a  test  to  demonstrate  this 
correlation.  Such  a  test  would  require 
that  the  Commission  (1)  distribute  a 
huge  number  of  child-resistant  lighters 
to  a  representative  sample  of  lighter 
users.  (2)  somehow  ensure  that  th«  users 
used  the  child-resistant  lighters  in  the 
same  way  they  would  if  all  disposable 
and  novelty  lighters  were  required  to  be 
child  resistant,  and  (3)  obtain 
information  on  the  rate  of  fires  started 
by  children  playing  with  the  child- 
resistant  lighters. 

In  addition,  tha  acciiracy  of  the 
estimate  of  benefits  need  not  be  great  in 
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order  to  support  tho  rule  Even  if  the 
benefits  of  the  standard  ar*  only  haif 
uhat  the  child  test  results  indicate,  t_he 
beinefits  would  have  the  prerequisite 
reasonable  relationship  to  the  costs  Seo 
S-^.tion  IV  of  this  notire,  beiow 

FuflherriiGre.  the  Commission's 
experience  with  a  similar  type  of  test  for 
child  resistance  under  the  Poison 
Prevention  Packaging  Act  of  19'0  h.as 
shown  redactions  in  the  ingestion  rate 
cf  a  maRHitude  S'-,ff.cient  to  !us«;f^,'  tf. ,s 
rj.'e  For  example,  FPFA  regulations 
-equmng  child-resistant  packaging  for 
fl^^  r!n  and  or^l  prescription  drugs 
:>r-,a:7.e  effort. '.e  m  l^"'!  and  1974. 
respectively  A  Ccm.mission  staff 
analysis  of  these  r^q  nrements  found 
that'CR  packa^;.:;^  -v-duced  l>ie  aspirin- 
related  child  d-a';^.  ra'H  bv  atwut  0.6-0.9 
deaths  per  miii.:;    n  i  iren  under  age  5, 
and  reduced  the  oral  prescription  drug- 
related  death  rate  by  about  1.2-1.3 
deaths  per  million  children  under  age  5. 
("The  Safety  Effects  of  Child-Resistant 
Closu.-e«,    CPSC  Directorate  for 
Eco.^.om.ic  .Analysis.  G.  Rodgers.  May 
1992  ! 

The  r.^r^er  of  deaths  of  children 
under  age  5  due  to  all  household 
rhem.icais  has  declined  81  percent  since 
1972  (1992  National  Poison  Prevention 
Week  Editor's  Fact  Sheet,  Q.  No.  12.) 
The  number  of  dea;hs  of  children  under 
age  5  from  ingestion  of  aspirin  products 
has  declined  93  percent  over  the  same 
penod.  Id.  Although  not  all  of  these 
declines  may  be  due  to  child-resistant 
packaging,  it  seems  likely  that  much  of 
the  decline  is  due  to  such  packaging. 

The  child-resistance  requirements 
being  issued  for  lighters  in  this  notice 
may  be  even  more  effective  than  child- 
resistant  packaging,  because 
prescription  products  can  be  ordered  in 
non-child-resistant  packaging  and 
manufacturers  of  nonprescription 
products  subject  to  PPPA  requirements 
can  package  one  size  of  the  product  in 
non-child-resistant  packaging  pursuant 
to  15  U.S.C.  1473.  In  contrast,  there  are 
no  exceptions  from  child  resistance 


provided  for  the  disposable  and  novelty 
lighters  sub|e<t  to  tne  nile  issued  in  this 
notice. 

Furthermore,  users  often  rt?nder  child- 
resistant  packaging  ineffective  by 
leaving  the  cap  off  or  loose,  in  order  to 
m.ake  it  easier  to  obtain  the  substance  in 
the  pa(,kage.  In  the  case  of  cigarette 
lighters,  however,  the  rule  requires  the 
child-resistant  feature  to  reset  after 
every  operation  of  the  lighter.  Therefore, 
the  child-resistance  requirements  for 
lighters  may  be  even  more  effective  than 
the  similar  requirements  for  chi id- 
resistant  packaging  for  this  reason  also. 

For  the  reasons  discussed  abc  e.  'he 
Commission  concludes  that  the  results 
of  the  child  tests  will  provide  a 
reasonable  approximation  of  the  extent 
to  which  a  lighter  will  be  used  by 
children  to  start  house  fires  and 
demonstrate  that  the  benefits  to  be 
obtained  by  the  rule  will  have  a 
reasonable  relationship  to  the  costs 
imposed  by  the  rule. 

3.  Summary  of  Provisions 

The  standard  applies  to  "disposable  ' 
lighters  and  "novelty"  lighters.  The 
standard  defines  disposable  hghters  as 
those  that  either  (1)  are  nonrefiUable 
with  fuel  or  (2)  use  butane  or  similar 
fuels  and  have  a  Customs  Valuation  or 
ex-factory  price  under  $2.  Novelty 
lighters  are  defined  as  those  that  have 
entertaining  audio  or  visual  effects,  or 
that  depict  (by  logos,  decals.  art  work, 
etc.)  or  resemble  in  physical  form  or 
function  articles  commonly  recognized 
as  appealing  to  or  intended  for  use  by 
children  under  5  years  of  age.  This 
includes,  but  is  not  limited  to,  lighters 
that  depict  or  resemble  cartoon 
characters,  toys.  guns,  watches,  musical 
instruments,  vehicles,  toy  animals,  food, 
or  beverages,  or  that  play  musical  notes 
or  have  flashing  lights  or  other 
entertaining  features. 

The  rule  provides  that  lighters  shall 
be  capable  of  resisting  operation  by  at 
least  85  percent  of  children  in  a 
specified  test.  The  test  involves  giving 


the  children  5  minutes  to  attempt  to 
successfully  operate  the  lighter  If  they 
do  not  successfully  operate  the  lighter 
within  that  time,  they  are  given  two 
visual  demonstrations  of  the  operation 
of  the  lighter,  followed  by  another  5- 
mmute  period  during  which  they  are  to 
attempt  to  operate  the  lighter. 

If  more  than  1 5  f)ercent  of  the 
children  successfully  openate  the 
tighiter,  it  fails  the  acceptor,'  e  criterion. 
This  percentage  is  appl.ed  '  :>  200 
children,  but  it  may  not  be  necessary  to 
test  that  many  The  test  provides  that 
panels  of  100  children  shall  be  tested 
sf-quentia'iy  As  explained  below, 
depending  on  the  results  with  the  first 
panel,  it  may  be  possible  to  demonstrate 
statistically  with  the  results  from  one 
panel  that  85  percent  of  the  200 
cl.iidren  would  be  unable  to  operate  the 
lighter.  The  children  must  Uve  in  the 
United  States,  and  the  test  must  be 
conducted  in  tne  United  States.  (In  the 
proposal,  it  would  have  been  possible  to 
use  children  from  another  country  if 
tests  of  one  child-resistant  lighter  design 
in  the  United  States  and  in  the  other 
country  gave  results  that  are  not 
significantly  d.fferent  at  p=.05.) 

The  pass/fail  criteria  for  the  first  test 
panel  wore  designed  so  that,  if  the 
probability  of  operating  the  lighter  is  10 
percent  or  less,  the  lighter  will  be 
accepted  as  child-resistant  95  percent  of 
the  time  If  the  probability  of  operating 
the  lij^hter  is  greater  than  20  percent,  Oie 
cigarette  lighter  will  be  rejected  95 
percent  of  the  time.  If  the  lighter  is  not 
accepted  or  reiected  under  these 
probabilities  for  the  first  panel,  the 
second  panel  is  tested.  Accordingly,  in 
the  first  test  panel  cf  100  children,  the 
lighter  passes  if  10  or  fewer  children 
operate  it,  the  lighter  fails  if  19  or  more 
children  operate  it,  and  testing 
continues  if  11  to  18  children  operate  it. 

Table  1  gives  the  pass,  continue  to 
test,  and  fail  criteria  for  sequential 
testing. 


Table  1. — Sequential  Testing  Cnteria 


est 


Cun^uiative  Number  of 


Successful  Ligr'ter  Operations 


Pass 


Continue 


Fail 


1    100 

t     2<X 


0-10 

11-30 


11-18 


19  Of  more 
31  Of  more 


UMI 


Thus,  the  ciuid  test  protocol  specifies 
the  use  of  100  children  initially,  and, 

depending  on  the  results,  it  would  be 
deterTTi.ned  that  the  lighter  is  either 
child  resistant  or  not  child  resistant  or 


that  further  testing,  with  a  total  of  200 
children,  is  needed. 

The  protocol  also  divides  the  children 
on  each  child-test  panel  into  3  age 
groups,  42-44,  45-48,  and  49-51  months 
old.  with  approximately  30  40.  and  30 


percent  of  the  children  m  each  age 
group,  respectively-  Each  age  group 
consists  of  approximately  two-thirds 
boys  and  one-third  girls. 

Because  using  an  operable  lighter  in 
these  tests  could  expose  children  to  a 
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risk  of  injur\  from  fire  the  riiild  tcst.s 
use  "surrogate  lighters,  "  whirh  are 
lighters  that  are  without  fuel  and  tha; 
produce  an  audibly  signal  or  \  ssit  le 
signal  when  operated  m  each  manner 
that  would  create  a  flame  in  the  lighters 
that  they  represent.  (The  Commission 
recommends  that  if  a  visual  signal  is 
used,  it  be  located  away  from  the 
lighter.  If  the  visible  signal  is  not  away 
from  the  lighter,  when  the  visible  signal 
is  demonstrated  to  the  children,  as 
required  at  the  beginning  of  the  test,  the 
lighter's  operation  may  also  be 
demonstrated.  Although  a  visible  sigiial 
that  is  not  remote  from  the  lighter  is 
permissible,  it  ccuid  increase  the 
number  of  children  who  can  operate  the 
lighter  in  tha  test,  becatise  the  children 
in  effect  will  get  an  additional 
demonstration  of  the  lighter's  operation 
at  the  beginning  of  the  first  5-minute 
test  period.)  A  successful  operation  m 
lYie  te.st  IS  defined  as  one  operatKin  of 
the  surrogate  signal,  of  any  time 
duration,  during  the  10-minute  test. 
Because  of  the  variability  in  the  success 
rates  related  to  different  testers  in  the 
verification  test  data,  the  test  procedures 
include  considerable  detail  on  hoH-  to 
intera!:t  with  tlie  children. 

SuiTogate  lighters  mu.st  approximate 
;lie  appearance,  size,  shape,  and  weight 
of  the  lighter  intended  for  use  and  must 
be  identical  in  all  other  factors  that 
affect  child  resistance  (including 
operation  and  the  forces(s)  required  to 
operate  the  lighter)  as  the  lighter 
intended  for  use. 

The  child-resistant  features  cf  the 
lighter  must  reset  automaticaiiv  after 
each  operation  of  the  ignition 
mechanism  and  be  effective  for  the 
reasonably  expected  life  of  the  lighter 

d.  Certification,  Bfcnrdkeeping,  and 

Reporting  Rfqinrpments 

1   Statutor}'  Authority 

Section  14(a)  of  the  CPSA,  15  U.S.C. 
2053fa).  requires  each  manufacturer  of  a 
consumer  pro^iuct  that  is  subject  to  a 
consumer  product  safety  standard  to 
issue  a  certificate  of  compliance  stating 
th?t  the  product  conforms  to  all 
-pplicable  cnnsumei  product  safety 
standards.  The  statute  spoc.fios  that 
such  certificates  shail  accompany  the 
product  cr  shall  otherwise  be  furnished 
U'l  eny  distributor  or  retailer  to  whom 
the  product  is  delivered  .Section  14(c) 
of  the  CPSA  requires  that  the  certificate 
of  compliance  must  be  based  upon  a  test 
of  each  product  or  a  "reasonable  testing 
prcgr.3m.  ■  Section  14(b)  of  the  CPSA 
authorizes  the  Commission  to  issue 
rules  to  prescribe  a  reasonable  testing 
program.  Section  14(c)  of  the  CPSA 
authorizes  the  Commission  to  issue 


rules  requiring  labels  containing  the 
late  and  piac  t  of  manufacture  and  a 
■^  .itabie  identification  of  the 
n  hc   fai/iuier,  unless  the  product  bears 
a  [  :  i  •-  JO  label,  in  which  case  the  label 
shall  Identify  the  private  labeler  and 
contain  a  code  mark  that  will  permit  the 
seller  of  the  product  to  identify  the 
manufacturer  upon  the  request  of  the 
purchaser.  Section  16(b)  of  the  CPSA.  15 
U.S.C.  2065(b).  authorizes  the 
Commission  to  issue  rules  requiring 
manufacturers  to  maintain  records  of 
the  testing  specified  in  any  rule 
prescribing  a  reasonable  testing 
program. 

In  addition  to  the  authority  in  section 
14  of  the  CPS.\.  the  Commission  has 
used  the  authority  of  sections  16(b), 
17(g).  and  27(e)  of  the  CPSA.  15  U.S.C. 
2065(b).  2066(g).  and  2076(e).  Section 
16(b)  gives  the  Commission  the 
authority  to  require  manufacturers, 
importers,  and  private  labelers  to 
establish  and  maintain  such  records, 
make  such  reports,  and  provide  such 
inform.ation  as  may  be  necessary  to 
determine  compliance  with  rules 
prescribed  under  the  CPSA.  Section 
17(g)  allows  the  Commission  to 
condition  the  importation  of  a  product 
on  the  manufacturer's  (including 
importer  s)  compliance  with  the 
recordkeeping  requirements  and  with 
the  Commission's  reporting  rules 
relating  to  such  requirements.  Section 
27(e)  authorizes  the  Commission  to 
require  m.anufacturers  to  provide  to  the 
Commission  such  performance  and 
technical  data  related  to  performance 
and  .safety  as  may  be  required  to  carry 
out  the  purposes  of  the  CPSA.  which  are 
specified  at  section  2(b)  of  the  CPSA.  15 
use.  2051  fb).  For  the  provisions  under 
section  27(e).  the  Commission  finds  that 
the  required  information  is  performance 
and  technical  data  and  that  its  provision 
is  required  to  protect  the  public  against 
unreasonable  risks  of  injury. 

The  recordkeeping  and  reporting 
requirements  will  allow  the 
Commission's  staff  to  ensure  that 
lighters  comply  with  the  standard  and 
will  provide  the  Commission  with 
important  performance  and  technical 
data  about  product  designs  on  the 
market. 

2.  Summary  of  Provisions 

The  cigarette  lighter  standard  requires 
that  cigarette  lighters  resist  operation  by 
children.  The  standard  requires  that 
surrogates  of  lighters  subject  to  the 
standard  be  tested  by  children  in  order 
to  determine  that  the  surrogates  meet 
the  child-resistance  requirement.  16 
CFR  1 2 1 0, 5 .  For  these  tests  to  be 
meaningful,  the  surrogates  must  be 
identical,  in  all  characteristics  that 


affect  child  resistance,  to  the  lighters 
that  are  produced  for  sale.  It  is. 
therefore,  particularly  important  that 
manufacturers  test  surrogates,  establish 
specifications,  and  maintain  quality 
assurance  programs  to  ensure  that 
production  lighters  are  identical  in  all 
crucial  respects  to  the  surrogates,  within 
reasonable  manufacturing  tolerances. 

The  certification  requirements 
include  general  requirements  for 
certification,  testing,  recordkeeping,  and 
reporting  that  are  designed  to  ensure 
that  manufacturers  or  importers  (1) 
conduct  tests  with  surrogate  lighters.  (2) 
develop  reasonable  specifications  and 
manufacturing  tolerances  to  ensure  that 
production  lighters  are  sufficiently 
identical  to  the  surrogates,  and  (3) 
maintain  those  specifications  and 
tolerances  during  production  of  their 
lighters.  The  Commission  beheves  that 
these  requirements  reflect  good 
engineering  and  manufacturing  practice. 
Because  the  rule  requires  the 
manufacturer  or  importer  of  a  cigarette 
lighter  to  issue  the  certificate  of 
compliance,  private  labelers  are 
exempted,  pursuant  to  section  14(b)  of 
the  CPSA,  from  the  requirement  to  issue 
a  certificate.  Private  labelers  must, 
however,  ensure  that  any  certificate  that 
is  provided  with  the  product  by  the 
manufacturer  or  importer  is  provided  to 
any  distributor  or  retailer  that  receives 
the  product  directly  from  the  private 
labeler. 

The  certification  requirements  will 
not  only  ensure  that  distributors  and 
retailers  will  be  aware  that  cigarette 
lighters  comply  with  the  standard  but 
will  also  provide  a  mechanism  for 
efficient  monitoring  and  prompt 
enforcement  of  the  requirements  by  the 
Commission.  The  provisions  of  the 
individual  sections  containing 
certification  requirements  are 
summarized  below: 

Section  1210.12  —  Certificate  of 
Compliance.  This  provision  restates  the 
requirement  in  section  14(a)  of  the 
CPSA  that  a  certificate  of  compliance 
must  accompany  the  product  or  be 
furnished  to  any  distributor  or  retailer  to 
whom  the  product  is  delivered  by  a 
manufacturer,  importer,  or  private 
labeler.  The  provision  also  establishes 
labeling  requirements  and  refers  to  the 
reporting  and  recordkeeping 
requirements  described  below.  This 
section  also  summarizes  the  duties  of 
parties  subject  to  the  regulation. 

A  certificate  of  compliance  is  required 
to  accompany  each  shipping  unit  (for 
example,  a  case)  of  the  product.  This 
certificate  is  required  to  contain  a 
statement  that  the  product  complies 
with  the  safety  standard,  the  name  and 
address  of  the  manufacturer,  importer. 


or  private  labeler,  the  date(«)  of 
manufact'jJB,  and.  if  it  is  not  on  the 
lighter,  the  address  of  the  place  of 
manufacture.  Each  lighter  i«  required  to 
b«ar  a  label,  which  may  be  in  code, 
identifying  the  manufacturer  or  private 
It'beler  and  identifying  the  time  penod, 
not  to  exceed  31  days,  during  which  the 
lighter  was  manufactured. 

Stction  1210.13.  .14  4  .16  — 
Cer!i''ication  testing.  These  provisions 
establish  minimum  requirements  fur  the 
rea.sonable  testing  program  and  require 
that  manufacturers  and  importers 
perform  quaUfication  testing  using 
surrogite  lighters,  followed  by 
reasonable  produrtion  testing. 
Correct  ive  action  or  further  testing  must 
be  un  inrtaken  when  production  testing 
indicates  that  hghters  in  a  production 
interval  may  not  comply  with  the 
standard.  The  Commission  believes  ihai 
this  te-^t  scheme  is  consistent  with 
normal  manufactunng  processes  The 
qualification  testing  and  production 
testing  required  by  this  paragraph  may 
be  performed  before  the  effective  date  of 
the  standard. 

Section  121C  15  —  SpecificaUons. 
This  provision  requires  that 
manufacturers,  private  labeiers,  and 
importers  establish  specifications  for 
their  cigarette  lighters  to  ensure  that  the 
production  lighters  will  be  as  child 
resistant  as  the  surrogates  used  in  the 
child-based  qualification  tests.  This  will 
enable  the  Commission  to  compare 
actual  production  hghters  to  the  firm  s 
specifications  to  ascertain  that  the 
production  Lighters  are  identical,  witiiin 
reasonable  manufactunng  tolerances,  to 
the  surrogate  Ughters  in  all  aspects  that 
affect  child  resistance.  The  Commission 
has  found  that  these  provisions  are 
necessary  to  ensure  compliance  with  the 
standard,  and  issues  them  under  the 
authority  of  sections  14(b)  and  16tl,)  of 
theCPSA 

Section  1210,17{aj  —  Pecordkeepmg 
nquirements.  This  prevision, 
authorized  by  sections  16fb)  and  27(e)  of 
the  CPSA,  requires  that  llie 
manufacturer  or  importer  maintain 
records  in  English  of  its  testing  and 
specifications  and  provide  Lhe 
Comm.ission's  staff  with  access  to  these 
records.  This  will  allow  tfie  Commission 
to  determine  whether  Lhe  Lj^hters  being 
m.anufactured  are  sufficiently  id-^ntical 
to  the  surrogate  lighters  and  whether 
adequate  controls  have  been  placed  on 
the  manufacturing  pro<:ess. 

Most  of  the  required  records  and  the 
surrogate  lighters  that  were  tested  must 
be  kept  in  the  United  States  and  be 
accessible  to  the  Commission's  staff 
within  48  hours  of  a  request.  This  is  so 
these  records  may  be  reviewed  quickly 
to  determine  whether  hghters  comply 


With  the  standard,  particularly  where 
the  lignters  are  being  held  by  U  S. 
Customs  However,  it  may  b<B 
ronveniBnt  to  .maintain  records  of 
production  testing  at  the  production 
fai  ility  Bwause  many  .'>f  the  cigarette 
lighters  sub|e<n  to  the  standard  ar* 
manufactured  outside  the  United  Stales, 
this  provision  allows  tficse  records  to  be 
kept  outside  the  United  States,  so  long 
as  they  can  be  provided  to  the 
Commission  »  staff  within  .seven  days  of 
a  rvqu«t  The  Commission  may  perform 
tests  with  the  surrogate  lighters  in  order 
to  deteinine  the  accuracv  of  the  records 
and  the  i.hiid  resistance  of  the  lighters. 

The  records  and  surrogate  lighters  are 
required  to  be  kept  for  three  years  after 
the  events  to  whitii  they  relate  have 
reased,  Thii.s.  re<:ords  of  quahfication 
tests  and  surrogate  sfseciBcations,  and 
surrogate  lighters,  must  be  kept  for  three 
years  after  the  produr  t;on  of  that  model 
has  ceased,  ana  records  of  production 
testing  m.ust  tie  kept  for  three  years  after 
*he  data  of  testing 

Except  for  produCion  records,  records 
must  be  kept  on  paper,  microfiche,  or 
similar  media  that  can  be  directly 
examined.  Prcxlurtion  records  may  be 
kept  on  these  media  or  on  computer 
tape  or  other  retrievable  media. 

Section  1210  17(b)  —  Reporting.  This 
section  requires  that  the  manufacturer 
or  importer  submit  basic  information 
about  its  product,  and  a  prototype  or 
production  unit  of  the  lighter  model,  at 
least  30  days  prior  tu  the  initial 
importation  or  distribution  in  commerce 
of  each  model.  This  will  make  it  easier 
to  identify  products  that  either  do  not 
comply  vvith  the  standard  or  have  not 
been  properly  certified.  This  will 
particularly  as.sist  the  Com.mission  and 
the  U.  S.  Customs  Service  in  recognizing 
noncomplving  imports. 

Se«;tion  1210  17(cl  —  Confidentiality. 
The  Commission  recognizes  that  some 
of  the  recordkeeping  and  reporting 
requirements  may  require  firms  to 
provide  information  to  the  Commission 
that  the  firms  view  as  trade  secret  or  as 
other  confidential  commercial 
information.  Under  section  6(a)(2)  of  the 
CPSA,  information  in  the  po.ssession  of 
the  Commission  Lhat  contains  or  relates 
to  a  trade  secret  or  other  matter  referred 
to  in  18  U.S.C.  1905  or  subject  to  5 
U.S.C.  552(b)(4)  shall  be  considered 
confidential  and  shall  not  be  disclosed. 
15  U.S.C.  2055(a)(2).  Under  thjs  section, 
and  in  accordance  with  16  CFR  1015.18- 
1015.19,  persons  submitting  information 
for  which  they  desire  confidential 
treatment  must  request  that  the 
information  be  considered  exempt  from 
disclosure.  If  the  Commission's  staff 
nevertheless  determines  that  the 
infonnation  may  be  disclosed  because  it 


is  not  confidential  information,  the 
person  submitting  the  information  will 
be  given  notice  in  writing  of  the  staft^s 
intention  at  least  10  working  days  h«fore 
the  information  is  released.  This 
provision  gives  the  submitter  an 
opportunity  to  seek  judicial  rf  virw  of 
the  Commission's  determinaticn  prior  to 
release  of  tlie  information.  16  CFR 
1015.19;  see  also.  16  CFR  part  1101. 

C  Anti-Stockpiling  Provision 

1   Statutory  Authority 

Section  9(g)(2)  of  the  Q'SA.  15  U.SC. 
2058(g)(2),  authorizes  the  Commission 
to  issue  rules  prohibiting  the  stockpiling 
of  produc-ts  that  are  subject  to  a 
consumer  product  safety  rule. 
Stockpiling  means  tJie  manufacturing  or 
importing  of  a  product  between  the  date 
of  promulgation  of  the  consumer 
product  safety  rule  and  its  effetrtive  date 
at  a  rate  that  is  established  by  the  nile 
and  is  significantly  greater  than  the  rote 
at  which  such  product  was  produced  or 
imported  during  a  base  period  ending 
before  the  promulgation  of  the 
consumer  product  safety  rule  The  rule 
includes  a  stockpiUng  provision  in 
Subpart  C. 

2.  Summary  of  Provision 

Subpart  C  of  the  rule  contains  anti- 
stockpiling  provisions  of  the  standard 
lhat  would  limit  the  production  or 
importation  of  noncomplying  hghters 
between  the  promulgation  of  the  rule 
and  its  effective  date  to  120  percent  of 
each  firm's  rate  during  a  base  period: 
this  base  period  could  be  any  1-year 
period  of  a  firm's  choosing  during  the  5 
years  prior  to  the  publication  date  of  the 
final  rule.  Noncomplying  lighters 
manufactured  in,  or  imported  into,  the 
United  States  before  the  promulgation 
date  of  the  standard  could  be  sold  to 
consumers  at  any  time  without  being 
effected  by  the  stockpiling  rule. 

III.  Effective  Date 

The  rule  shall  become  effective  July 
12,  1994.  Lighters  subject  to  the 
standard  and  manufactured  in,  or 
imported  info,  the  United  States  on  or 
after  the  effective  date  must  comply, 
The  12-month  period  was  selected  in 
order  to  get  child-resistant  lighters  into 
consumers'  hands  as  quickly  as 
reasonably  possible,  while  allowing 
sufficient  time  for  manufacturers  and 
importers  of  most  hghters  to  design, 
produce  and  import  safer  products.  The 
12-month  period  should  also  minimize 
any  potential  disruption  that  may  occur 
among  small  importers  of  lighters 
subject  to  the  standard.  The  potential 
effects  on  safety  and  on  industry  of  this 
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and  other  effective  dates  are  discussed 
in  Sections  I\'-V!  of  this  notice. 

IV.  St-jru  oi'v  !  uidtr.g-.  aikd  Final 
RegulatiTv  A.  oiysis 

A.  Introduction 

The  rule  is  published  under  the 
authority  of  the  CPSA.  Section  9(f5(l)  of 
the  CPSA.  15  U.S.C.  2058(f)(1).  requires 
the  Commission,  when  issuing  a  final 
rule,  to  consider  and  make  appropriate 
fir.dings  for  inclusion  in  the  rule 
regarding: 

1.  The  degree  and  nature  of  the  risk 
of  injury  the  rule  is  designed  to 
eliminate  or  reduce; 

2.  The  approximate  number  of 
consumer  products,  or  types  or  classes 
thereof,  subject  to  such  rule; 

3.  The  need  of  the  public  for  the 
consumer  products  subject  to  such  rule, 
and  the  probable  effect  of  such  rule 
upon  the  utility,  cost,  or  availability  of 
such  products  to  meet  such  need;  and 

4.  Any  means  of  achieving  the 
objective  of  the  order  while  minimizing 
adverse  effects  on  competition  or 
disruption  or  dislocation  of 
manufacturing  and  other  commercial 
practices  consistent  with  the  public 
health  and  sa fat y  Because  these  findings 
are  required  to  be  in  thu  final  rule,  they 
are  included  in  §  1210  5  of  the  rale 
below. 

Section  9if);2)  of  tne  CF'SA,  15  US  C 
2058(f)(2),  requires  that  the  Cr.rnn;ission 
publish  a  regulatory  analysis  containing: 

1.  A  dascnption  of  the  potential 
beneHts  and  potential  ccsts  of  the  rule, 
including  any  benefits  or  ccsts  that 
cannot  be  quenhfied  in  n-.cnetary  terms, 
and  an  identification  cf  those  likely  to 
rt^reiv-e  the  banefits  and  bear  the  costs, 

2.  A  descript'on  of  any  reasonable 
ai'ematives  to  the  rule,  together  with  a 
summary  description  of  their  potential 
costs  end  benefits,  and  a  brief 
explanation  of  why  such  esitemetives 
should  not  be  pi'biished  as  a  rule;  and 

3.  A  summnry  of  any  significant 
issues  raised  by  the  comments  on  the 
proposed  rule  s  preliminary  regulatory 
analysis,  and  e  summary  of  the 
Commissicn's  assessment  of  such 
issues. 

The  fnllowing  additional  specific 
findings  ere  required  to  be  included  in 
a  final  consumer  product  safety 
standard  bv  section  9(f)(3)  bf  the  CPSA, 
15USC.  2058(f)(3): 

1  That  the  rule  (including  its  effective 
date)  is  reasonably  necessary  to 
eliminate  or  reduce  an  unreasonable 
risk  of  injury  associsted  v*-ith  the 
product; 


2.  That  the  pr 


omu 


of  the  rule 


is  in  the  public  interest, 

3.  If  the  rule  relates  to  a  risk  of  injury 
with  respect  to  which  pprsons  who 


would  be  subject  to  such  rule  have 
adopted  and  implemented  a  voluntary 
safety  standard,  that  either  (a) 
compliance  with  such  voluntary 
standard  is  not  likely  to  result  in  the 
elimination  or  adequate  reduction  of 
such  risk  of  injury  or  (b)  it  is  unhkely 
that  there  will  be  substantial 
compliance  with  such  voluntary  safety 
standard; 

4.  That  the  benefits  of  the  rule  bear  a 
reasonable  relationship  to  its  costs;  and 

5.  That  the  rule  imposes  the  least 
burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injury  for  which  the  rule  is  being 
promulgated. 

The  following  discussion  addresses 
the  subjects  about  which  the 
Commission  is  required  by  section  9(0 
of  the  CPSA  to  maike  appropriate 
findings.  The  findings  that  are  required 
by  the  CPSA  to  be  in  the  final  rule  are 
at  §1210.5. 

B.  Product  and  Market  Information 

Consumers  purchased  more  than  600 
million  lighters  in  the  United  States  in 
1991.  About  95  percent  of  these  were 
nonrefillable  disposable  pocket  cigarette 
lighters.  The  number  of  lighters  sold  in 
the  United  States  is  expected  to  increase 
somewhat  during  the  early  1990's. 

All  nonrefillable  lighters  use  butane 
fuel.  These  lighters  are  widely  available 
through  a  variety  of  mass-merchandise 
retailers  and  are  inexpensive  (from 
under  50  cen's  to  about  $3.00  each). 

About  five  percent  of  the  hghters 
purchased  by  consumers  in  1991  were 
refillable.  Refillable  lighters  use  butane 
or  liquid  fuel.  About  two  percent  of  all 
lighters  sold  were  inexpensive  (S1.49- 
$4  00)  pocket  refillables.  About  three 
percent  were  luxury  lighters,  which  are 
often  distributed  through  higher-end 
retailers  such  as  jewelers.  Luxury 
lighters  generally  retail  for  above  $10 
and  include  pocket  and  table  lighters. 
Less  than  one  percent  of  all  hghters  sold 
were  novelty  lighters,  which  retail  for 
about  $5  and  up. 

There  are  about  50  lighter  importers 
in  the  U.S.  One  firm  manufactures 
disposable  hghters  in  the  United  States, 
and  another  firm  manufactures  luxury 
hghters  in  the  United  States.  In  1989, 
three  firms  marketed  more  than  95 
percent  of  all  disposable  lighters  (90 
percent  of  all  lighters)  sold  in  the 
United  States.  By  the  end  of  1991,  these 
three  firms  marketed  about  70  percent  of 
all  disposable  hghers  The  decUne  in 
their  market  shs-t^    -  'ie  result  of  a 
stead)  n.arkt»(  pHri"'. 'at. on  by  recently 
intror  J  rd  \t^-v     w-priced  ($0.35- 
$0.75  rH'aiil  r.  sposable  roU-and-press 
lighters  T.ht  estimated  1991  sales  are 
shown  in  Table  2. 


Table  2 
Lighter  Sates— Projected  1993  Sales* 


Type 


Units 
(mil- 
Uons) 


Per- 
cent 

of 
Sales 


Disposat>le 
Nonrefillable 

(rod  &  press)  600  68 
NonrelWabte 

r  ,s  .Kutton)  50  70 
lnex^^"s•'.■fl 

refillabte-  10  2 

Subtotal  660  97 

Novelty  1  <  i 

Luxury  refiltatxis 

Pocket  t>.;t&->--  9  1 

Pocket  bquKT*  7  1 

Table  1 '  <  1 

Subtotal  17  <  3 

TOTAL**  678  100 


*  figures  represent  point  estimates  within 
ranges 

*  categories  each  tnckjde  some  pipe 
lighters,  all  of  which  total  less  than  l  million 
units  and  0.2  percent 

•*•  proportjoos  are  rounded  within  each 
category 

Source:  Lighter  Assodatioo  and  indivkJual 
company  data  and  CPSC/Economtc  Analysis 
estimates 

The  popularity  of  the  various  lighter 
types  is  reflected  in  the  composition  of 
the  stock  of  lighters  in  consumers' 
hands.  Over  one-half  billion  lighters  are 
estimated  to  be  "consumed"  annually  in 
the  United  States.  The  vast  majority  of 
lighters  in  use  consists  of  butane-fueled 
nonrefillables.  A  CPSC-sponsored 
national  household  survey  (L.  Smith,  C. 
Smith.  &  D.  Ray.  "Lighters  and  Matches: 
An  Assessment  of  Risks  Associated 
With  Household  Ownership  and  Use," 
CPSC,  June  1991)  revealed  that  in  1990: 

*  29  million  households  owned  one  or 
more  working  lighters;  average  ownership 
was  about  3.5  lifters  per  household; 

*  104  million  lighters  were  In  consxuners' 
hands,  over  88  percent  of  which  were 
disposable  (72  percent  rol!  and  press,  and  16 
percent  pushbutton);  all  types  of  pocket 
refillables  accounted  for  about  10  percent  of 
all  owned  lighters; 

*  Although  many  more  households  (a  total 
of  60  million)  owned  matches,  and  matches 
in  homes  outnumbered  lighters  10  to  1, 
lighters  were  used  more  than  600  million 
times  per  day.  compared  to  about  200  million 
times  per  day  for  matches;  and 

*  Lighting  smoking  materials  accounted  for 
90  percent  of  lighter  use.  and  about  60 
percent  of  match  use. 

*  Based  on  the  survey  data  and  on 
historical  sales  figures,  it  is  estimated  that 
roughly  3  to  5  percent  of  all  lighters  in  use 
are  inexpensive  "refillable  disposables,"  and 
that  about  5  to  8  percent  are  "luxury"  pocket 
refillables.  Novelty  lighters  and  table  lighters 
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ThTr>'  d.-e  about  !^0  manufacturers  and 
importers  of  lighters  in  the  U.S.  In  1989, 
three  firms  marketing  traditional  maior 
brands  —  Bic  Corp.,  WiUcinson  Sword 
(Cricket/Feudor),  and  Scripto/Tokai  — 
accounted  for  over  90  percent  of  all 
units,  including  over  95  percent  of  all 
disposables,  shipped  in  uie  U.S.  By  the 
end  of  1991,  however,  these  proportions 
had  changed  significantly:  the 
traditional  "big  three"  accounted  for 
about  70  percent  of  unit  shipments. 
Since  the  late  1980'8,  there  has  been  a 
steady  market  penetration  of  very  low- 
pnced  ($C.35-$0.75  retail)  disposable 
butane  roll-and-press  lighters, 
principally  from  Korea,  China, 
Thailand,  and  the  Philippines.  Low 
labor  costs  in  these  nations  and 
competition  among  local  component 
pail  suppliers  reportedly  allow  per-unit 
production  costs  of  10  cents  or  less  for 
standard-size  niodwls  The  market  share 
of  one  importer,  VVestcO:  reportedly 
rivals  those  of  lh<!  big  three.  The 
estimated  market  share  of  low-priced 
disposables  was  over  30  percent  in 
1991.  Two  firms  Ronson  and  Zippo,  are 
dominant  in  the  pocket  refiUables 
.'market,  though  their  overall  market 
shares  are  very  low. 

Ail  of  the  major  fiir.is  are  importers. 
BiC  also  manufart'jr^s  dispo'^able  butane 
lighters  m  the  U  S  Z-ppo  is  'h'»  only 
known  supplier  of  d'-'-'e^^c  al.   - 
manufartiirnd  refilldM^'  iia.^ita.fs,  there 
are  roughly  10  otiier  Hr:,  >  '.hat  import 
only  "luxury"  r«fi rabies  Though 
production  estima'es  from  industry 
sources  vary,  most  lighters  sold  m  th^ 
US  are  imported,  E^ch  cf '.he  n-i^'or 
firms  manufactures  or  !;nports  otf'.e'- 
products  in  addition  to  lighters; 
however,  hghters  con.stitute  a  significant 
portion  of  thoir  total  revenues. 

C  Fot^ntid  Benefits  of  the  Rule 

The  product  safety  standard  on 
cig-iret'e  lighters  w:il  reduce  the 
i.-'.reascnable  risk  of  death  and  injury 
frrm  f.res  started  by  young  children 
playing  with  lighters.  Tne  rule  primarily 
addresses  the  risk  of  fire  started  by 
children  under  age  5:  for  the  period 
1988-90.  these  f.res  caused  an  annual 
n  .t-rage  of  150  doa»hs,  approximately 
1,100  mt'ines,  and  nearly  $70  million  in 
prTertv  darnage. 

Ttie  to'al  cost  'a  the  pubhc  of  these 
child-piay  .^..-es  is  roughly  $385  million 
annually.  The  nie  will  substantially 
lower  this  cost.  The  savings  to  society 
cnmpri.se  the  benefits  of  the  rule. 
Although  ir.o  rila  may  prevent  some 
fires  started  by  older  children,  the 
extent  to  which  this  will  occur  is 
uncertain,  therefore,  th.s  Dotential  effect 
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is  not  Included  in  the  estimate  of  likely 
benefits  of  the  rule. 

The  rule  will  require  disposable  and 
novelty  lighters  to  be  child  resistant 
This  covers  about  98  percent  of  all 
lighters  sold  to  consumers  each  year. 
Complying  lighters  will  be  resistant  to 
operation  by  at  least  85  percent  cf  young 
children  when  tested  in  accordance 
with  the  test  protocol  in  the  rule.  The 
CoDuniasion's  test  data  show  that 
previously-marketed  "non-child- 
resistant"  disposable  lighters  to  be 
resistant  to  operation  by  roughly  50 
p>ercent  of  children  in  tests;  thus,  the  85 
percent  acceptance  criterion  in  the  rule 
could  eventually  reduce  child-play  fire 
losses  by  up  to  (85-50)/50=70  percent. 

Not  all  cni Id-play  fire  casualties  will 
be  eliminated  aner  the  effective  data  of 
the  rule.  Large  numbers  of  non-cJiild- 
resistant  lighters,  including  some 
refillables  not  subject  to  the  rule,  will 
still  be  in  use.  Further,  consumers  may 
find  the  chiid-resistant  features  of  som** 
complying  lighters  unacceptably 
inconvenient  and  switch  to  matches 
instead.  Although  the  extent  of  the 
influence  of  these  factors  is  uncertain, 
both  may  reduce  safety  benefits 
somewhat.  A  range  of  adjustments  to 
reflect  these  factors  is  therefore 
incorporated  into  the  benefits  estimate 
It  is  assumed  non-child  resistant 
lighters  may  comprise  up  to  20  percent 
of  all  disposable  and  novelty  lighters  in 
use  after  the  issuance  of  the  rule,  and  up 
to  10  percent  of  lighters  subject  to  the 
rule  may  be  replaced  by  matches  (the 
match-substitution  factor  wiil  reduce 
benefits  by  a  less-than-proportional 
amount,  since,  for  this  age  group,  the 
rate  of  child-play  fire  deaths  for  matches 
is  less  than  one-third  the  rate  for 
lighters).  The  upper  limits  of  the 
adjustment  ranges  are  generous;  the 
point  estimate  of  annual  safety  benefits, 
which  reflects  the  midpoints  of  the 
ranges,  is  therefore  somewhat 
conservative. 

Assuming  full  compliance  with  the 
rule  and  no  substantial  change  in  the 
relative  market  shares  of  the  various 
available  types  of  lighters,  between  80 
and  105  deaths  per  year  may  be  averted 
by  the  issuance  of  the  rule.  The  total 
annual  value  of  reductions  in  deaths 
(valued  for  statistical  comparison 
purposes  at  $2  million  each),  injuries, 
and  property  damage  is  approximately 
$205-270  million.  Under  the  best  point 
estimate,  using  the  assumptions  above, 
about  95  deaths  will  be  avoided  and 
total  annual  savings  to  the  public  will 
be  about  $230  million. 

Manufacturers  will  probably  strive  to 
make  lighters  more  child  resistant  than 
required,  in  order  to  assure  compliance 
This  may  vary  with  the  quality-control 


p-=.  *i  »,-:  rjf  individual  companies. 
T  c  .  ■;  the  effectiveness  of  complying 
lighters  at  reducing  child-play  Sre 
Ic^-^es  may  be  greater  than  estimated.  To 
'he  e.vtent  this  situation  exists,  tha 
annual  safety  benefits  of  the  rule  could 
be  increased. 

The  nile  will  have  substantial  annual 
net  benefits  to  the  public.  As  noted  in 
the  cost  discu-^sion  below,  the  rule  may 
cost  consumers  approximately  $90 
million  per  year  Thus,  annual  net 
benefits  of  $115-180  may  accrue.  Under 
the  point  estimate  of  about  $235  million 
in  safety  benefits,  expected  yearly  net 
benefits  of  the  rule  will  be  $145  million. 

D.  Potential  Costs  of  the  Rule 

The  rule  will  require  disposable  and 

novelty  ligh'ers  to  be  modified  from 
Lheir  existing  designs  to  incorporate 
effective  cliild-resistant  features. 
Significant  costs  tn  industry  and  to 
consumers  will  accompany  this  nile. 
indiistry  costs  of  developing,  producing. 
testing,  and  certi.S'ing  complying 
lighters  will  be  passed  on  through  the 
(Jiain  of  distribution  to  consumers  in 
tlie  forrn  of  higher  prices.  The  utility 
derived  from  lighters  by  consumers  may 
be  slightlv  d<*creased,  !n  the  extent 
child-resiitant  products  are  less 
convenient  to  operate.  Many  lighter 
models,  especially  novelty  lighters,  will 
probably  be  discontinued.  Small 
import'^rs  may  be  particularly  affected, 
since  their  foreign  suppliers  may  not  be 
able  to  ship  adequate  numbers  of 
complying  products  by  the  effective 
date  of  the  nile.  Small  firms  may  also  be 
adversely  a.ff-^cted  by  the  certification 
and  anti-stockpiiing  provisions  of  the 
rule. 

Effects  on  industry  Manufacturers 
will  have  to  modif>'  their  disposable  and 
novelty  lig'iter  designs  to  ccmpiy  with 
the  rile.  .S«!f-resefting.  chiid-re^istant 
features  wiil  have  to  he  incorporated 
into  all  S'..ch  lighters  intended  fcr 
distribution  to  consumers  in  the  U.S. 
Child-resistant  lighters  currently  on  the 
market  u^e  a  spring-loa;led  button  or 
lever  as  part  o!  the  cliild-resistant 
mechanism. 

In  order  to  achieve  compliance  with 
the  rule,  producers  will  incur  costs 
associated  with  reseaich  and 
development,  product  r«d6.sign, 
prototype  assembly  and  testing, 
unscheduled  toiJi.-'g  chnng-r-s,  new 
component  production  arid  assembly 
procedures,  certification,  production 
testing  and  record ke*» ping,  and  other 
administrative  and  legal  s  ipport.  Some 
r"rms  may  lo.s*)  sales  or  m.arket  sh:,;e,  at 
least  tenipor.arily,  if  distributors  &r 
ronsu.Tieis  view  complying  lighters  as 
too  high  in  price  or  too  inconvenient. 
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Based  on  information  fioin 
manufacturers  and  importers,  initial 
nosts  to  develop,  design,  and  produce. 
and  test  prototypes  of,  child-resistant 
lighters  may  approach  $50  million.  This 
cost,  incurred  over  a  period  of  2-3  years, 
will  be  amortized  over  years  of  lighter 
production.  Many  producers  will 
establish  separate  production  fecilities 
for  U.S.-market  child-resistant  lighters 
and  non-child-resistant  lighters 
intenddd  for  other  world  markets.  Some 
of  the  major  firms  marketing  disposable 
lighters  are  already  producing  child- 
resistant  models.  Other  companies  are 
in  the  development  stage.  Some  smaller 
firms  are  just  beginning  to  develop 
complying  designs.  In  addition,  the  cost 
of  materials,  components,  and  new 
assembly  procedures  may  raise  total 
variable  costs  somewhat.  Recurring, 
production-related  variable  costs  to 
domestic  and  foreign  manufacturers  are 
estimated  to  be  roughly  $20  million 
annually. 

In  addition  to  production-related 
costs,  all  manufacturers  and  importers 
subject  to  the  rule  will  incur  costs 
associated  with  the  various  certification, 
testing,  and  recordkeeping  requirements 
in  Subpart  B  of  the  rule.  Firms  will  be 
required  to  certify  compliance  based  on 
a  reasonable  testing  program,  which  the 
rule  specifies  will  include  building 
surrogate  test  lighters,  conducting  child- 
panel  tests  of  surrogates,  conducting 
tests  of  production  lighters,  maintaining 
records,  and  reporting  information  and 
providing  samples  to  CPSC.  The  !<;rBflst 
component  of  this  cost  involves 
conducting  tests  with  panels  (  f 
children;  such  test  series  cost  $5,000- 
10,000  each.  Similar  activities  may  be 
undertaken  by  some  firms  normally  as 
a  part  of  any  new  model  development: 
however,  the  rule  will  require  such 
activities  to  be  performed  and  recorded. 
Industry  costs  associated  with  these 
certification  activities  are  estimated  to 
be  approximately  $2-5  million  annually. 

The  overall,  per-unit  cost  of 
producing  disposable  and  novelty 
lighters  will  increase  as  a  result  of  the 
rule.  A  wide  range  of  manufacturing 
costs  exists  for  the  various  kinds  of 
lighters  affected;  some  butane 
nonrefillables  cost  less  than  10  cents 
each  to  produce.  Most  disposables  cost 
about  15-25  cents  each  to  produce. 
though  some  covered  refiUable  models 
may  cost  50  cents  or  more.  Novelties 
may  range  in  cost  from  25  cents  on  up; 
the  production  cost  of  most  models  is 
probably  under  $2.00.  The  likely 
increase  in  total  per-unit  manufacturing 
cost  attributable  to  the  rule  is  roughly 
estimated  at  1-5  cents  for  disposables, 
and  5-.50  cents  for  most  novelties. 


These  estimates  do  not  reveal  the 
entire  cost  to  industry,  since  the  value 
of  lost  sales  of  discontinued  models  is 
excluded.  This  potential  adverse  impact 
of  the  rule  may  be  greater  on  small  firms 
unable  to  arrive  at  commercially 
acceptable  complying  designs,  despite 
the  rule's  12-month  effective  date.  For 
disposables,  this  effect  will  probably  be 
temporary.  Many  novelties,  however, 
may  be  discontinued  indefinitely.  Up  to 
roughly  $5-10  milhon  in  annual  sales 
could  be  lost  if.  for  example,  half  of  all 
novelties  were  discontinued;  the  precise 
extent  of  this  loss  is  innknown.  Many 
discontinued  novelties  will  still  be 
marketed  in  other  coimtries.  No 
importer's  entire  novelty  line  will  be 
covered  by  the  rule.  All  known  novelty 
importers  also  offer  disposables,  most  of 
which  can  be  made  to  comply  with  less 
difficulty,  or  other  novelty  or  luxury 
lighters  not  subject  to  the  rule.  No  firms 
are  expected  to  leave  the  U.S.  lighter 
market  as  a  result  of  the  rule. 

The  rule  incorporates  a  cost  cutoff  in 
the  definition  of  disposable  lighters. 
Butane  lighters  that  are  refillable.  are 
not  novelty  lighters,  and  are  over  $2.00 
in  Customs  Valuation,  or  ex-factory 
price  in  the  case  of  domestically- 
manufactured  units  (none  presently 
exists),  will  not  be  subject  to  the  rule. 
It  is  likely  some  foreign  exporters  will 
raise  U.S.  importers'  prices  of  lighters 
with  Customs  Valuations  just  under  this 
S^;  00  cutoff,  in  order  to  avoid 
compliance  with  the  rule.  This  will 
effectively  add  to  the  cost  of  the  rule. 
The  degree  to  which  this  may  occur  is 
uncertain.  There  are  relatively  few 
butane  refillables  with  Customs 
Valuations  in  the  $1.50-2.00  range 
(probably  about  1-3  million  units  per 
year).  Importers'  prices  of  some  —  e.g., 
those  over  $1.90  —  may  be  raised, 
although  the  additional  duty  (9  percent 
of  landed  value)  on  higher-priced  items 
may  discourage  such  action.  As  noted  in 
the  discussion  of  alternatives  below, 
alternate  cost  cutoff  figures  were 
considered;  the  potential  for  price- 
raising  would  exist  regardless  of  the 
specific  cost  cutoff  in  the  final  rule. 

The  rule  contains  anti-stockpiling 
provisions,  authorized  by  section  9(g)(2) 
of  the  CPSA,  to  prohibit  excessive 
production  or  importation  of 
noncomplying  lighters  during  the  12- 
month  period  between  the  publication 
date  and  the  effective  date  of  the  rule. 
These  provisions  limit  production  or 
importation  to  120  percent  of  the  rate  in 
any  selected  1-year  base  period  within 
5  years  prior  to  the  publication  date  of 
the  rule.  The  anti-stockpiling  provisions 
will  have  no  significant  impact  on  most 
firms,  but  could  restrict  sales  growth  for 
some  small  importers.  There  will 


probably  not  be  any  significant,  long- 
term  adverse  effects  on  small  firms, 
although  some  temporary  disruption 
may  occur. 

Effects  on  competition  and 
international  trade.  Most  lighters 
subject  to  the  rule  are  imported.  All 
firms  marketing  disposable  or  novelty 
lighters  are  importers;  only  one  of  these 
(Bic  Corporation,  which  markets  only 
nonrefillable  butane  lighters) 
manufactures  any  of  its  lighters  in  the 
U.S.  Thus,  although  the  rule  may  have 
adverse  competitive  effects,  there  will 
not  be  a  significant  differential  impact 
on  domestic  vs.  foreign  producers  of 
covered  lighters.  The  competitive 
position  of  Zippo  Manufacturing 
Company,  a  luxury  lighter  manufacturer 
and  the  only  nonimporter  among  U.S. 
firms,  will  not  be  adversely  affected, 
since  luxury  lighters  and  Hquid-fueled 
lighters  are  not  subject  to  the  rule. 

The  several  largest  firms  marketing 
disposable  lighters  may  gain  some 
temporary  comf)etitive  advantage  in  the 
U.S.  market.  These  firms  were  involved 
more  heavily  in  the  development  of  the 
ASTM  draft  voluntary  standard;  they 
were  also  generally  more  aware  of  the 
details  of  CPSC's  regulatory  proceeding, 
through  either  ASTM  or  the  Lighter 
Association.  Some  of  these  major  firms 
expended  resources  to  develop  and  test 
child-resistant  lighter  designs;  two 
companies  (Bic  and  Cricket)  began 
marketing  disposable  lighters  with 
child-resistant  features  around  the  time 
of  the  Commission's  proposal,  and 
others  are  expected  to  have  done  so  by 
the  time  this  final  rule  is  issued. 

The  Commission  gives  special 
consideration  to  the  potential  impact  of 
its  rules  on  small  businesses.  An 
estimated  30-35  of  the  40-45  covered 
importers,  including  all  known 
importers  of  novelties,  could  be 
considered  to  be  small  firms.  The  rule 
may  lead  to  some  disruption  of  sales 
among  smaller  importers,  to  the  extent 
their  foreign  suppliers  are  unable  to 
furnish  adequate  numbers  of  compljing 
lighters  before  the  rule's  effective  date. 
Many  models,  especially  novelties,  may 
be  discontinued  as  a  result  of  the  rule. 
The  rule's  anti-stockpiling  provisions 
may  have  particular  adverse  effects  on 
some  small  firms  experiencing  recent 
sales  increases.  This  impact  will  tend  to 
be  greatest  on  importers  of  the  least 
expensive  models.  The  rule  incorporates 
a  number  of  provisions,  related  to  the 
scope,  perforrnance  requirements,  and 
effective  date,  designed  to  minimize  the 
potential  adverse  effect  on  small 
importers. 

The  rule  may  also  have  some 
differential  effects  on  importers  of 
lighters  from  certain  countries.  For 
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disproportionately  at'- 
greater  proportion  of  tr. 
comprised  of  lighters  required  to 
comply,  compared  to  the  sales  of 
importers  of  Japanese  or  European 
lighters.  Similarly,  virtually  all  lighters 
produced  in  China,  the  Philippines,  and 
Thailand  will  be  subject  to  the  rule.  No 
importers  are  expected  to  leave  the  U.S. 
lighter  market  or  go  out  of  business  as 
a  result  of  the  rule. 

Since  luxury  pocket  lighters 
(refillable,  non-novelty  lighters  above 
$2  00  in  Customs  Valuation)  will  not  be 
covered  by  the  rule,  some  market  shift 
toward  greater  use  of  these  products 
may  occur,  especially  if  consumers  view 


child-resistant  models  as  ver. 
inconvenient.  The  market  share  cf 
luxury  lighters  could  increase  slightly  as 
a  result,  presumably  at  the  expense  cf 
low-cost  refillables  (or.  to  a  lesser 
extent,  the  highest-cost  nonrefillables). 
Since  significant  price  differences  will 
continue  to  exist  between  disposable 
and  luxury  lighters,  and  since  most 
complying  disposables  are  not  expected 
to  be  very  inconvenient,  the  magnitude 
of  this  effect  is  estimated  to  be  small. 

Effects  on  consumers.  The 
Commission's  rule  may  have  the 
following  adverse  effects  on  consumers: 

a.  The  increased  cost  of  producing 
child-resistant  lighters  v«ll  be  largely 
passed  on  to  consumers  in  the  form  of 
higher  retail  lighter  prices.  These 
increases  will  vary  by  lighter  type. 


b  SoTie  lighter  modeU,  particularly 
r.ove/.iHS,  will  probably  be 
discontinued.  Whi!*^  Tiost  disposables 
will  simply  be  replaced  by  complying 
models,  some  disposables  and  many 
novelties  may  be  dropped  indefinitely 
from  importers'  product  lines,  thereby 
limiting  consumer  choice. 

c.  The  utility  derived  from  lighters 
may  be  adversely  affected,  depending 
on  the  extent  to  which  consumers 
perceive  child-resistant  lighters  to  be 
less  convenient  to  operate. 

The  approximate  retail  price  ranges 
for  covered  lighters  before  the 
imposition  of  the  rule,  and  the 
estimated  ranges  of  price  increases 

fi":.*^  :'  *  e  to  the  rule,  are  given  in 
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As  shown  in  the  table,  retail  prices  of 
nonrefillable  lighters,  which  before  the 
rule  ranged  from  39  cents  to  nearly 
$4.00  (and  averaged  about  SI. 00]  will 
hkely  rise  by  10-40  cents  per  unit.  Price 
increases  among  inexpensive  refillables, 
which  before  the  rule  ranged  from  89 
cents  to  over  $8.00,  could  be  up  to 
nearly  $1.00  per  unit,  though  20-50 
cents  will  be  more  typical.  Overall,  most 
disposables  will  be  replaced  with  child- 
resistant  modelspriced  about  15-20 
percent  higher.  The  projected  price 
increases  are  higher  for  novelties  than 
for  disposables,  since  many  novelty 
models  have  unusual  ignition 
mechanisms  not  readily  adaptable  to  the 
kinds  of  child-resistant  features 
developed  for  disposables. 

The  total  estimated  annual  cost  of  the 
rule  to  consumers  is  approximately  $90 
million.  For  the  estimated  range  oi  80- 
105  deaths  avoided  per  year,  the  cost  of 
the  rule  per  life  saved  will  be  well 
under  $1  milhon  after  considering  the 
benefits  of  reduced  injuries  and 
property  damage.  This  is  well  below  the 
consensus  of  estimates  of  the  statistical 
value  of  life. 

A  number  of  lighter  models  will 
f  robably  be  discontinued  by  importers 
after  the  rule's  effective  date.  This  will 
occur  primarily  among  novelty  lighters, 


which  reportedly  declined  in  sales  since 
their  popularity  peaked  in  the  late 
IQBO's.  Over  100  different  novelty 
models,  accounting  for  100,000-500,000 
units  annually,  could  be  covered  by  the 
rule.  Many  of  these,  particularly  the 
least  expensive  ones,  will  likely  not  be 
modified  to  incorporate  child-resistant 
features,  and  will  no  longer  be  available 
to  U.S.  consumers.  Since  novelty  sales 
are  declining,  the  magnitude  of  the 
potential  loss  to  consumers  is  not  great: 
however,  purchase  choices  for  some 
consumers  will  be  restricted  to  those 
kinds  of  lighters  not  subiect  to  the  rule. 
An  even  less  quantifiable  cost  of  the 
rule  is  the  potential  adverse  impact  on 
the  utility  derived  from  lighters  by 
consumers.  Child-resistant  lighters  may 
be  viewed  as  less  convenient  for  adults 
to  use,  due  to  the  multi-action  nature  of 
child-resistant  features.  Some  such 
features  may  incorporate  small  or  hard- 
to-manipulate  buttons  or  levers,  and 
may  be  especially  difficult  for  elderly  or 
physically  impaired  consumers  (e.g., 
with  arthritis)  to  operate  with  one  hand. 
This  potential  loss  to  adult  users  may 
diminish  over  time  as  improved  child- 
resistant  mechanisms  are  developed  by 
manufacturers,  and  as  consumers 
become  accustomed  to  child-resistant 
operating  mechanisms.  As  noted  above. 


some  consuiners  may  switch,  at  least 
temporarily,  to  matches  or  to  other 
lighters  not  subject  to  the  rule  if 
complying  designs  are  perceived  as 
unacceptably  inconvenient. 

E.  Alternatives  to  the  Rule 

1.  Scope 

The  Commission  considered 
broadening  or  narrowing  the  scope  of 
the  rule.  The  considered  ahematives 
included  a  rule  that  could  be  broadened 
in  scope  to  cover  more  types  of  lighters, 
including  some  or  all  luxury  lighters, 
low-cost  liquid-fuel  lighters,  and 
novelty  lighters.  Another  alternative  is  a 
rule  that  would  be  narrowed  in  scope  to 
exclude  some  or  all  low-cost  butane 
refillables,  or  to  exclude  some  or  all 
novelties. 

a.  Broader  scope. 

Luxury  lighters.  The  final  rule  covers 
about  98  percent  of  all  lighters  sold 
annually  in  the  U.S.  If  the  rule  were 
expanded  to  cover  all  hghters.  roughly 
15-20  million  additional  luxury  units 
would  have  to  be  made  child  resistant. 
This  would  maxirriize  the  potential 
safety  benefits  of  the  rule. 

As  noted  in  the  preliminary 
regulatory  analysis,  however,  most 
child-play  fire  deaths  and  injuries 
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involve  nonrefillable  butane  pocket 
lighters.  The  available  fire  data  reveal 
no  fatal  fires  started  by  children  under 
ege  5  involving  any  butane  luxury 
lighters  now  on  the  market,  and  only 
one  involving  a  liquid-fuel  model.  The 
number  of  child-play  Ere  injiaies 
associated  with  luxury  lighters  is  also 
very  small,  despite  the  existence  of 
millions  of  luxury  lighters  in  use  and 
their  long  service  lives.  The  available 
data  do  not  show  that  luxury  lighters,  as 
a  class  of  products,  pose  a  significant 
risk  of  fire  death  or  injuTV. 

Luxury  lighters  differ  from 
disposables  in  certain  characteristics 
affecting  risk: 

1.  Though  some  luxuries  may  retail 
for  as  little  as  $5.00-6.00,  thay  generally 
retail  for  $10.00  or  more,  or  have 
equivalent  value  as  promotional 
premiums.  Consumers  will  therefore  be 
less  likely  to  (a)  treat  them  hke 
throwaway  items  and  leave  them  in 
household  locations  accessible  to  young 
children  or  (b)  view  them  as  close 
substitutes  for  child-resistant 
disposables  retailing  for  as  little  as  $1.00 
(nonrefillable)  to  $2.00  (refillable). 

2.  Luxury  lighters  are  not  sold  to 
consumers  in  multi-packs,  as  are  mariy 
disposables;  thus,  multiple  product  use 
(e.g.,  several  working  lighters  in  various 
locations  around  the  household)  is  not 
encouraged. 

3.  Some  luxuries  have  unusual 
ignition  naechanisms,  the  operation  of 
which  may  not  he  readily  apparent  or 
easily  understood  bv  young  children;  for 
example,  most  iiq  iia  fuel  luxury 
models  have  caps  which  must  be 
opened  before  use. 

These  factors  tend  to  reduce  the 
likelihood  of  luxury  lighter  involvement 
in  child-play  fires.  Allowing  for  the 
possibility  that  a  few  deaths  and  injuries 
could  be  averted  if  luxuries  were 
covered,  such  an  expansion  of  iho  scope 
of  the  rule  might  yield  at  most  $5-10 
million  in  increased  annual  benefits. 

The  estimated  c'/<-  jf 'he  '-.[^  w,i,iij 
also  increase,  however,  d  luxurios  were 
covered.  Even  though  child-resistant 
features  could  be  ir ;  o  —  orated  readily 
into  some  luxury  n    di  i^.  the  imusual  or 
complicated  companeni.i  a.'^r!  (y\<^c 
configurations  of  others,  combined  with 
the  low  production  volume  of  these 
products  generally,  tend  to  make  the 
adoption  of  child-resistant  features  more 
difficult  and  costly  per  Hghter  than  for 
disposables.  The  establishment  of 
separate  assembly  lines  for  child- 
resistant  and  non-child-resistant  models 
may  also  be  especially  costly  for  small, 
low-volume  firms  marketirg  luxury 
liyfhters 

Production  testing,  aad  08.-11  ficalion 
!  .ists  will  be  passed  on  to  consumers  in 


the  form  of  higher  retail  prices.  Using 
conservative  estimates  of  $1.00  per  unit 
for  all  luxury  lighters  and  of  15  million 
units  affected  annually,  the  increased 
annual  estimated  cost  to  consumers  of  a 
rule  covering  all  luxury  Ughters  is  at 
least  $15  million.  With  increased  annual 
safety  benefits  of  at  most  $5-10  million, 
the  estimated  annual  net  benefits  of 
such  a  rule  are  still  slightly  (at  least  $5- 
10  million)  less  than  those  of  a  rule 
covering  only  disposables  and  novelties. 

Under  another  alternative,  the 
Commission  could,  by  deleting  any 
reference  to  butane  fuel  in  the  rule's 
definition,  have  included  liquid-fuel 
lighters  in  the  scope  of  the  rule.  This 
would  substantially  disrupt  the  supply 
of  such  products  to  consumers,  again 
without  significant  safety  benefits.  The 
least  expensive  liquid-fuel  models 
might  be  discontinued,  at  least 
temporarily.  There  might  be  significant 
short-term  adverse  effects  on  the  single 
domestic  manufacturer  (Zippo). 
Although  this  firm  would  probably  not 
go  out  of  business  if  its  lighters  were 
required  to  comply,  sales  could  be 
substantially  disrupted  until  successful 
child-resistant  designs  were  developed 
and  marketed. 

Another  way  the  scope  of  the  rule 
could  be  broadened  would  have  been  to 
include  the  least  costly  butane  luxury 
refillables.  This  could  be  achieved  by 
raising  the  cost  cutoff  in  the  definition 
of  disposable  lighters  above  $2.00  in 
Customs  Valuation  cr  ex-factory  price. 
A  rule  incorporating  a  $3.00  cutoff 
would  cover  approximately  3-4  million 
additional,  moderately-priced  ($5.00- 
12.00  retail)  units;  a  $4.00  cutoff  would 
cover  about  4-5  million  more 
moderately-priced  units  (mostly 
retailing  for  $5.00-15.00.  but  some  up  to 
about  $20.00)  than  would  a  $2.00-cutoff 
rule. 

Raising  the  cost  cutoff  would  make  it 
less  likely  that  non-child-resistant 
lighters  could  be  marketed  at  retail 
prices  approaching  those  of  child- 
resistant  nonrefillables.  The  most 
expensive  complying  nonrefillables 
could  retail  for  between  $3.00  and 
$4.00.  If  non-child-resistent  models 
were  viewed  as  reasonably  close  in 
price,  and  if  child-resistant  models  were 
viewed  as  unreasonably  inconvenient, 
some  consumers  might  prefer  the 
convenience  of  the  former  to  the  lower 
price  of  the  latter.  Such  substitution 
could  reduce  the  effectiveness  of  the 
rule  slightly,  although  the  combined 
annual  volume  of  sales  of  expensive 
nonrefillables  and  moderate  ($2.00-4.00 
Customs  Valuation)  refillables  accounts 
for  only  2-3  percent  of  all  lighters  sold. 

Price  markups  in  the  chain  of 
distribution  are  typically  higher  for 


refillables  than  for  nonrefillables.  Even 
at  unusually  low  markup  percentages 
averaging  only  50  percent  for  importers 
and  retailers.  $2.00  Customs  Valuation 
refillable  lighten  will  retail  for  at  least 
$4.50.  Many  lighters,  particularly  the 
relatively  low-volume  refillables,  are 
distributed  through  wholesalers,  who 
add  an  intermediate  markup.  If  markups 
for  inexpensive  refillables  approached 
typical  markups  for  nonrefillables. 
products  at  $2.00  in  Customs  Valuation 
will  likely  retail  for  at  least  triple  that 
figure,  or  approximately  $6.00.  The 
available  information  from  importers 
suggests  the  potential  volume  of 
refillable  lighters  will  probably  not  be 
sufficient  to  sustain  very  low  markups 
on  a  long-term  basis.  Very  few  non- 
child-resistant  lighters  will  be  available 
to  consumers  in  the  $5.00-6D0  retail 
range.  It  is,  therefore,  imlikely  that 
significant  substitution  will  occur  under 
any  cutoff  at  or  above  $2.00.  Even  if 
some  substitution  resulted,  the  cost 
cutoff  will  have  a  negligible  effect  on 
safety  benefits:  it  is  estimated  that  less 
than  $5  million  in  annual  benefits  will 
accompany  an  increase  in  the  cost  cutoff 
to  either  $3.00  or  $4.00. 

The  cost  of  the  rule  to  consumers, 
however,  would  increase  with  a  rise  in 
the  cost  cutoff,  depending  on  the  cost 
figure  chosen.  At  roughly  $1.00-2.00  per 
refillable  lighter  affected,  a  $3.00-cutoff 
rule  may  add  roughly  $6-8  milUon  to 
consumers'  annual  retail  expenditures,  a 
$4.00-cutoff  rule  may  add  $8-10  million 
per  year. 

As  noted  above,  the  potential  safety 
benefits  of  including  all  lighters  were 
generously  estimated  at  $5-10  million 
per  year.  If  all  of  this  were  attributable 
to  the  lowest-co.';t  luxury  models,  then 
the  exf)ected  net  benefits  of  the  rule  will 
not  be  significantly  affected  by  a  higher 
cost  cutoff.  Expected  net  benefits  would 
be  reduced  to  the  extent  potential 
benefits  were  allocated  among  higher- 
cost  models.  No  information  other  than 
importers'  sales  estimates  exists  upon 
which  such  an  allocation  might  be 
made;  however,  estimated  net  benefits 
will  not  increase,  even  if  all  benefits 
were  associated  with  lighters  under  the 
cutoff.  The  most  likely  outcome  of 
adopting  a  cutoff  higher  than  $2.00  is  a 
slight  reduction  in  the  annual  net 
benefits  of  the  rule. 

In  addition,  adopting  a  higher  cutoff 
will  probably  have  some  temporary 
disruptive  effects  on  the  short-term  sales 
and  profits  of  affected  small  importers 
and  on  the  availability  to  consumers  of 
moderately-priced  luxury  lighters.  As 
noted  above,  if  low-cost  liquid-fuel 
lighters  (which  are  not  considered  close 
substitutes  for  butane  disp>osables)  were 
covered,  some  would  be  disccmtinued. 
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at  least  temporarily,  due  to  the  relative 
difficuity  of '.ncorporating  child- 
resisfant  features  into  these  produc's.  A 
small  number  of  pushbutton  bu'ar.e 
refillables,  including  some  premi.jm 
lighters,  may  also  be  discontinued  if 
their  sales  volumes  is  judged  to  be  too 
low  to  justify  the  additional  expense. 
Even  if  the  net  benefits  of  a  higher- 
cutoff  rule  were  equal  to  those  of  the 
$2.00-cutoff  rule,  the  latter  will  be  less 
burdensome  to  industry,  particularly  to 
small  importers. 

Low-cost  liquid-fuel  lighters.  The 
Commission  considered  the  alternative 
of  including  non-luxury  liquid-fuel 
lighters  in  tie  scope  of  the  rule  by 
deleting  the  reference  to  butane  fuel  in 
the  definition  of  disposable  lighters. 
While  liquid-fuel  luxury  lighters  (such 
as  those  produced  by  Zippo.  the  only 
domestic  firm  that  does  not  import  any 
of  its  lighters)  would  not  be  covered,  up 
to  1  million  low-cost  (under  $2,00  in 
Customs  Valuation)  imported  liquid- 
fuel  lighters  would  be  covered,  This 
would  prevent  low-cost,  non-child- 
resistant,  liquid-fuel  lighters  from  being 
substituted  for  child-resistant,  butane 
disposables  after  the  issuance  of  a  rule. 

The  least  expensive  liquid-fuel 
lighters  are  pnce-competitive  with  the 
most  expensive  butane  disposables. 
Liquid-fuel  lighters  are  not  particularly 
close  substitutes  for  butane  disposables, 
however,  due  to  other,  non-price, 
differences.  The  liquid  fuel  refilling 
procedure  is  relatively  inconvenient  and 
messy:  the  liquid  fuel  is  unpressurized, 
and  tends  to  evaporate.  Thus,  unlike 
butane  lighters,  liquid-fuel  lighters  are 
shipped  and  sold  to  consumers  without 
fuel;  consumers  must  purchase  fuel  and 
Bll  the  lighters  before  initial  use;  liquid- 
hjel  lighters  are  not  sold  to  consumers 
in  multi-packs;  and  the  operation  of 
liquid-fuel  hghters  is  generally  less 
convenient. 

Unless  child-resistant  butane  lighters 
are  very  difficult  to  use,  most  butane- 
lighter  users  will  probably  not  give  up 
the  convenience  of  butane  lighters  for 
l.quid-ruel  models  without  child- 
resistant  features  Non-child-resistant 
butane  luxuries,  some  of  which  may 
retail  for  $5.00-6,00,  will  still  be 
available  after  the  issuance  of  the  rule. 
Most  ch:!d-res!Stajit  disposables  will 
still  be  lower  in  price  than  any  liquid- 
fuel  models,  A  substantial  consumer 
shift  to  the  use  of  non-child-resistant 
liquid-fuel  lighters  is  unlikely,  given  the 
fairly  convenient  child-resistant 
mechanisms  being  employed  or 
developed  for  butane  disposables.  Thus, 
it  IS  unlikely  that  safety  benefits  would 
increase  as  a  result  of  adding  low-cost 
liquid-fuel  lighters  to  the  rule's  scope. 


Adding  low-cost  liquid-fuel  lighters  to 
the  scope  of  the  rule  would  affect  up  to 
roughly  1  million  such  lighters,  retailing 
for  up  to  about  $8.00-9.00  (or  with 
equivalent  value  as  promotional 
giveaways).  It  may  be  particularly 
difficult  to  incorporate  child-resistant 
features  into  these  designs;  no  such 
features  currently  exist.  Most,  if  not  all, 
low-cost  liquid-fuel  models  would 
probably  be  discontinued,  at  least 
temporarily-  Liquid-fuel  luxury  lighters 
could  still  be  available,  but  consumer 
expenditures  on  liquid-fuel  lighters 
would  increase  slightly.  The  annual  cost 
of  the  rule  to  consumers  would  be  on 
the  order  of  $1-5  million,  depending  on 
the  extent  to  which  consumers 
substituted  higher-cost  hquid-fuel 
models  for  discontinued  low-cost  ones. 

The  estimated  cost  of  including  low- 
cost  liquid-fuel  lighters  in  the  scope  of 
the  rule  is  slight;  however,  the  likely 
benefits  are  negligible.  The  estimated 
annual  net  benefits  of  the  rule  would 

f>robably  not  increase  if  liquid-fuel 
ighters  were  covered,  and  could 
decrease  slightly. 

Novelty  lighters.  The  rule  covers 
novelty  lighters  depicting  or  resembling 
in  physical  form  or  function  articles 
recognized  as  appealing  to  or  intended 
for  use  by  children  under  5,  including 
lighters  with  entertaining  audio  or 
visual  effects.  This  definition  has  been 
changed  from  that  in  the  proposal. 
which  defined  novelties  as  being 
lighters  that  resemble  any  other  object 
in  physical  form  or  function  Regardless 
of  whether  a  lighter  meets  the  definition 
of  novelty  lighter  in  either  the  propo«;ed 
or  final  rule,  it  is  covered  if  it  meets  the 
definition  of  disposable  by  virtue  of 
being  nonrefillable  or  a  refillable  butane 
lighter  under  $2.00  in  Customs 
Valuation  or  ex-factory  price  The 
Commission  considered  whether  the 
rule  should  cover  all  novelties  included 
in  the  proposed  definition;  this  would 
obviate  the  need  to  determine  which 
refillable  novelty  models  are  appealing 
to  or  intended  for  use  by  children  under 
5.  It  would  also  cover  numerous 
(possibly  over  100)  novelty  models 
resembling  ostensibly  "adult"  items, 
including  tobacco-premium  lighters  in 
the  form  of  cigarette  packs  and  other 
articles;  many  of  these  are  considered  to 
be  less  appealing  to  young  children. 

No  deatns  in  the  (Commission's  chiid- 
play  fire  data  are  associated  with  any 
novelties  The  p'-jteiitial  safety  benefits 
of  the  ru,e  might  be  slightly  increased 
if  adult  novelties  were  included,  but  any 
such  increase  would  be  negligible. 

Most  novelties  included  within  the 
scop>e  of  the  niie  will  probably  be 
discontinued.  Under  500,000  refillable 
adult  novelties  above  the  $2.00 


disposable  cost  cutoff  are  estimated  to 
be  imported  annually  Including  these 
products  would  effectively  increase  the 
cost  of  the  rule  to  consumers  by  up  to 
$1  million,  depending  on  the  extent  to 
which  such  lighters  were  modified  to 
comply  or  were  discontinued. 

The  likely  impart  of  including 
"aduil"  novelties  on  the  estimated 
overall  yearly  nyt  benefits  of  the  rule 
would  probably  be  negligible.  The 
burden  of  the  rule  on  small  im.porters, 
however,  could  be  increased.  The  final 
rule's  definit.on  covering  novelties 
resembiiiig  artu.lf^s  appealing  to 
children  v>-,l!  have  less  potential  adverse 
impact  on  small  firms,  while  covering 
those  lighters  presenting  the  greatest 
potential  risk, 

b.  .borrower  scope. 

Low-cost  refiUabie  lighters.  The  rule's 
$2,00  cost  cutoff  in  the  definition  of 
disposable  Hghters  could  have  been 
lowere.d  in  order  to  reduce  the  potential 
economic  burden  on  importers 
marketing  low-cost  refillable  butane 
lighters.  The  Commission  also 
considered  whether  it  should  not  cover 
any  refiUable  lighters,  since  the  overall 
risk  of  child-play  fires  associated  with 
refillables  generally  is  low  —  and  could 
eliminate  refillables  and  their  cost  cutoff 
entirely  from  the  definition  of 
disposable  lighters. 

Price  and  operating  convenience  are 
the  major  factors  influencing  consumer 
purchases  of  disposable  butane  lighters. 
Low-cost  refillable  butane  lighters  are 
included  m  the  scope  of  the  rule 
because  they  may  be  reasonable 
sub.stitutes  for  many  nonrefillables. 
These  two  groups  both  use  the  same 
fuel;  they  use  the  same  convenient 
ignition  mechanisms;  they  are  often  sold 
in  multi-parks,  and  they  are  often 
similarly  priced.  Pnce  increases  among 
nonrefillables  after  the  imposition  of  the 
rule  may  m.ake  inexpensive  non-child- 
resistant  refillables  even  more  attractive 
as  potential  substitutes,  The  inclusion 
in  the  rule  of  low-cost  butane  refillables 
will  also  discourage  manufacturers  from 
adding  refill  ports  to  nonrefillable 
models  (a  reportedly  simple  and 
inexpensive  modification)  in  order  to 
circumvent  the  rule. 

The  $2  00  cost  cutoff  for  refillable 
lighters  will  cover  existing  models 
whose  retail  prices  approach  tho.se  of 
the  most  expensive  nonrefillables  The 
highest  observed  retail  price  for 
nonrefillabies  is  $4.00  (though  almost 
ail  are  under  $3.00);  the  least  expensive 
butane  refillables  retail  for  as  little  as 
$1.00,  which  is  within  the  price  range 
for  nonrefillables.  There  may  be  50  or 
more  refillable  models  retailing  for 
under  $4.00;  these  may  be  considered 
by  some  consumers  to  be  reasonable 
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substitutes  for  child-resistant 
nonrefiUables.  Although  some 
refillables  retailing  for  up  to  $8  00-9.00 
may  be  covered  by  the  rule  due  to  price 
markups  in  the  channels  of  distribution. 
the  vast  majority  of  products  covered 
will  be  \mder  $6  00  retail. 

An  estimated  8-10  million  butane 
refillables  were  i.mportGd  at  under  $2.00 
in  Customs  Valuation  .n  1<;j92,  roughly 
5-6  million  of  these  were  between  $1.00 
and  $2.00,  Thu.s,  if  the  Commission 
a,dopted  a  $1 ,00  cutoff,  a  majority  of 
low-cost  refillable  lightP.'-s  whose  retail 
prices  are  competitive  with 
ncnrefillables  would  be  e.xempt  from 
coverage  by  the  rule  If  some  low-cost 
novelty  lighters  wore  also  exempted 
from  coverage,  compliance  costs  would 
be  reduced  or  eliminated  for  at  least  50 
foreign  (mostly  Korean)  manufocturers, 
5-10  U.S,  importers,  and  numerous 
distributors  of  the.se  products.  The 
annual  reduction  in  the  total  cost  of  itie 
rule  to  consum.ers  could  be  on  the  order 
of  $5-10  million.  If  no  refillables  were 
rovered.  the  annual  cost  of  the  rale 
could  decrease  by  a  total  of  up  to  $10- 
15  million, 

The  potential  adverse  effect  of  the 
rule  on  competition  among  imported 
lighters  will  also  be  affected  by  lowering 
or  eliminating  the  cutoff  Al  $1  00.  any 
advantage  conferred  upon 
manufacturers  and  im.porte-s  cf  costlier 
lighters  would  simply  be  shifted  down 
the  cost  scale.  Some  disincentive  for 
manufacturing  efficiency  and  lower 
prices  will  probably  exist  regardless  of 
the  cutoff  level.  Reducing  the  cutoff  or 
exem.pting  refillable  lighters  may 
provide  a  somewhat  greater  mcentive 
for  foreign  suppliers  to  circumvent  the 
rule  fby  either  raising  prices  above  the 
cutoff  ievol  or,  if  r«filiables  were  not 
covered,  by  modifying  nonrefillables 
'.vith  refill  ports),  since  price 
competition  with  child-resistant  models 
could  be  more  readily  maintained. 

Under  a  $1.00  Customs  Valuation/ex- 
factory  price  cutoff,  ncn-child-resistaii' 
butane  refillable  lighters  would  be 
available  for  as  little  as  $3  00  retail.  If 
no  reHUables  were  covered,  non-child 
resistant  lighters  would  be  available  at 
$1.00  or  less.  The  total  cost  of  the  rule 
to  the  public  would  be  reduced,  partly 
because  cost  increases  for  refillables 
would  be  avoided,  but  mainly  because 
consumers  would  be  more  likely  to 
substitute  such  products  for  child- 
resistant  nonrefiUables.  Since  some 
complying  refillables  and  virtually  all 
complying  r;onrefillables  will  still  be 
available  at  lower  prices,  however,  the 
impact  of  substitution  on  total  costs  to 
coniumers  might  not  be  large  Costs  to 
consumers  may  also  be  reduced  to  the 
extent  competition  from  non-child- 


resistant  lighters  exerted  downward 
pressure  on  prices  of  complying  models. 

The  potential  effect  of  lowering  or 
eliminating  the  cost  cutoff  for  refillable 
lighters  on  the  safety  benefits  of  the 
proposed  rule  also  depends  largely  on 
the  extent  of  consumer  substitution  of 
non-child-resistant  refillables  for  child- 
resistant  models.  A  low  level  of 
substitution  would  probably  have  little 
adverse  impact.  A  higher  level  of 
substitution  (eg.  a  doubling  or  more  of 
the  market  share  of  low-cost  refillables, 
which  was  less  than  5  percent  in  1992) 
would  result  in  n  somewhat  greater 
reduction  in  potential  safety  benefits.  If 
the  market  share  for  inexpensive 
refillables  grew  dramatically  (e.g.,  to  20 
percent},  the  benefits  of  the  rule  could 
be  reduced  by  $20  milUon  or  more. 

With  non-ch; Id-resistant  refillable 
lighters  retai.ing  for  as  little  as  $3.00 
after  the  issuance  of  a  $1.00-cutoff  rule, 
some  substitution  would  be  likely  to 
occur.  This  could  reduce  the  annual  net 
benefits  of  the  rule  slightly  —  probably 
less  than  $5  million.  An  unknovsrn  but 
much  greater  reduction  in  net  benefits 
might  occur  if  no  refillables  were 
required  to  be  child  resistant  and 
refillables  were  heavily  substituted  for 
con-.piying  nonrefiUables.  Significant 
substitution  will  be  less  likely  under  the 
$2.00  cutoff  Annual  net  benefits 
probably  would  not  increase  under  any 
nrcumstances  if  the  cost  cutoff  were 
iowered  or  eii.minated.  though  the 
burden  of  the  rule  on  some  small  firms 
could  be  reduced  Issuing  the  rule  with 
the  $2.00  cost  cutoff  will  nearly 
minimize  potential  substitution  without 
imposing  a  ■substantial  economic  burden 
on  small  im,porters.  and  without 
penalizing  firms  marketing  complying 
lighters. 

S'ovelty  lighten.  As  noted  above,  the 
scope  of  the  rule  with  respect  to  novelty 
lighters  is  narrower  in  the  final  rule 
than  in  the  proposed  rule.  The 
Commission  considered  narrowing  the 
scope  further  by  eliminating  the  sf)ecific 
reference  to  novelties  in  the  description 
of  the  scope  of  coverage  of  the  rule. 

Novelties  that  are  not  required  by  the 
mle  to  be  child-resistant  will  probably 
not  be.  Excluding  novelties  from  the 
rule  could  reduce  the  economic  impact 
of  the  rule  on  importers  of  novelties, 
and  many  novelty  models  facing 
discontinuation  from  the  U.S.  market 
would  remain  unregulated.  However,  up 
to  roughly  half  of  all  novelty  shipments 
would  still  be  covered,  since  they  will 
m^'t't  '.]-.(:'  rule's  definition  of  disposable 
;;,::  iirs  a  e..  nonrefiUable  or  butane 
re f; liable  under  $2.00  in  Customs 
Valuation) 

Less  than  1  million  novelties  were 
imported  into  the  U.S.  in  1992.  If 


novelty  lighters  were  not  explicitly 
covereid  by  the  rule,  estimated  annual 
shipments  of  roughly  200,000-300.000 
butane  refillable  novelties  over  $2.00  in 
Customs  Valuation  (plus  a  very  small 
number  of  Uquid-fuel  novelties),  which 
will  otherwise  have  to  be  modified  or 
discontinued,  would  remain  unaffected. 
Raising  or  lowering  the  cost  cutoff  could 
affect  this  estimate  by  up  to  100,000- 
200,000  units.  The  annual  cost  of  the 
rule  to  consumers  could  be  reduced  by 
up  to  $1-5  miUion,  depending  on  the 
compliance  cost  otherwise  attributable 
to  the  various  models  affected,  and  on 
the  extent  of  the  potential  loss  to 
consumers  if  such  models  will 
otherwise  be  discontinued. 

The  potential  safety  benefits  of  the 
rule  would  also  be  reduced  slightly  if 
novelties  were  not  explicitly  covered. 
Since  the  number  of  products  involved 
is  very  small,  this  potential  reduction 
would  be  slight;  however,  some  toy-like 
or  otherwise  apf>ealing  novelties  would 
escape  coverage  by  virtue  of  being 
refillable  and  above  the  cost  cutoff. 

Relying  on  the  general  definition  of 
disposable  lighters,  including  the  cost 
cutoff,  to  identify  covered  novelties 
would  obviate  the  need  for  judgments 
about  which  lighters  are  novelties  and 
which  are  appealing  to  children.  It  also, 
however,  would  allow  the  marketing  of 
some  novelties  that  appeal  to  young 
children.  Many  novelty  Ughters  the 
CPSC's  staff  regards  as  attractive  to 
children  are  above  Lhe  $2.00  cutoff. 

The  preliminary  regulatory  analysis 
estimated  that  $5-10  million  in  reduced 
benefits,  and  up  to  $5  million  in 
reduced  net  benefits,  would  be 
associated  with  a  rule  excluding  all 
novelties.  As  noted  above,  however, 
many  novelties  will  still  be  covered  as 
disposable,  even  if  novelties  were  not 
explicitly  subject  to  the  rule.  Some 
child-play  fires  could  occur  if  novelties 
over  $2.00  in  Customs  Valuation  and 
considered  appealing  to  young  children 
were  not  required  to  be  child-resislant. 
The  expected  annual  net  benefits  of  the 
rule  could  be  reduced  slightly  (probably 
by  less  than  $5  million)  if  the  rule  only 
applied  to  disposable  lighters,  which 
include  only  low-cost  or  nonrefiUable 
novelties. 

2.  Performance  and  Technical 

Requirements 

a.  Introduction.  The  rule  incorporates 
a  test  protocol  for  surrogate  lighters 
representing  each  model  or  typ)e  of 
lighter  subject  to  the  rule.  The  rule 
requires  such  surrogates  to  be  resistant 
to  operation  by  85  percent  of  tested 
children  under  specific  test  conditions. 
The  rule  also  requires  qualification  tests 
for  subject  lighters  be  conducted  in  the 
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U  S.  (tjie  proposal  did  not  rwstrict  nich 
tests  to  the  U.S.,  if  specifier!  conditions 
ware  met)  h\  order  lo  incraajse  safety  or 
decrease  costs,  the  Dvnmjssion 
considered  promulgating  the  rule  with 
either  a  higher  or  a  lower  acr^piam  9 
critarion  than  the  85  p^rcpnl  level; 
sJmilariy.  certain  key  technica;  aspects 
of  the  test  prcx^dure  could  be 
strengthened  or  relaned.  In  adcstion.  the 
Comnmsicn  could  have  aiicwMj  forB:gn 
testing  m  order  to  reduce  potential  costs 
to  small  importers. 

b  Acceptance  cntenon.  As  noted  in 
the  proposal,  the  Commissi  ons  ba.seline 
test  data  show  that  existing  dispasabie 
lighters  (i  e.,  those  with  no  .specific 
child-resistant  feature)  are  about  SO 
percent  child  resistant.  The  proposed  S.'i 
percent  level  represents  a  balance  of 
safety  benefits  and  technical  and 
economic  feasibility  for  most 
manufacturers  and  importers. 
Information  from  a  number  of  firms 
indicates  the  85  percent  criterion  — 
which  will  essentially  require  »urTO(i«ie 
lighters  to  exceed  90  percent  child 
resistance  in  tests  —  is  generally 
achievable. 

Requiring  hghters  subiect  lo  the  pj!»j 
to  meet  a  higher  acceptance  cnt«r!on 
may,  on  its  face,  appear  to  increase 
safety,  but  the  Commission  caiinot  show 
that  It  13  either  technicaily  or 
economically  feasible.  Lighters  would 
probably  be  so  difficult  to  operate  Lhat 
many  adults  could  not  operate  ihein 
Nearly-chjld-proof  lighters  las  might  bw 
required  under  a  90  or  95  percent 
acceptance  criterion)  reportedly  cannot 
be  produced  under  reasonable 
manufacturing  and  quahty  control 
conditions.  Such  a  requirement  could 
virtually  ban  disfxisable  hghters.  This 
■Alii  have  a  serious  adverse  impairt  t^n 
manufacturers  and  importer*,  some  zA 
which  could  go  out  of  business.  The 
cost  of  a  9G  or  95  percent  rule  to  the 
pubhc  is  uncertain;  however, 
substantial  adverse  effects  on  the 
availabihty  of  disposable  lighters  will 
probably  result. 

Even  a  rule  that  er.sures  that  the 
covered  lighters  are  100  percent  child 
resistant  would  not  guarantee  ihe 
elimination  of  a  number  cf  riiild-piav 
fires,  deaths,  and  in  Junes  equ.3;  to  thdt 
currently  involving  disposable  lighters. 
Deaths  and  injuries  may  b«  associated 
with  an  increased  use  of  matches  —  the 
closest  substitute  for  disposable  Lij^.^tf^rs 
—  and  perhaps  of  non-child-resistant 
lighters,  to  the  extent  these  prc-ducrts 
replaced  disposable  lighters  in  the  stock 
of  products  in  use.  The  extent  to  which 
such  replacement  occurs  can  be 
expected  to  be  related  to  the  degree  of 
difficulty  that  complying  Lighters 
present  to  aduhs. 


.Substantially  grester  costs  to  industry 
and  to  co/isumem  would  result  from  a 
.hii;ner  acceptance  cntericn;  most,  if  not 
«.!!.  ^TTvs  would  b«>  unable  to  comply 
w,»h  jurh  a  requirement,  it  is  uncertain 
Ahe'ner  benefits  w;lJ  be  significantly 
increased  under  this  alternative.  The 
annual  r.ei  benefits  of  the  rule  could 
decrease  significantly  if  an  unattainably 
high  acr^ptance  criterion  were  adopted 
and  Ci'.f'.surrers  w^re  limited  to  higher- 
prired.  non-child-resistant  refiilable 
Iighiurs  or  matches  as  substitutes  for 
mcK*  dL^iposables. 

Lowering  the  acceptance  cntanon 
may  increase  the  probability  that  some 
small  firm^  designs  will  comply,  but 
many  «m8il  firms  will  be  able  to  meet 
f.'.e  H5  perr.ent  proposal  without 
s.i{!i;tlcant  diSTjption.  The  total  cost 
savings  associated  with  s  75  or  80 
percent  ru.'e  would  not  be  substantial, 
many  .'irr-'.s  woul'.i  offer  similar  or 
identical  producs  to  ine^'t  any  crtsrion 
of  at  least  ''5  p«n:8nt.  Some  cost 
nidurtion  Hfouid  probably  result:  annual 
-  osi  savings  to  consume.'^s  are 
generously  estimated  at  up  to  $10-20 
mi.iun  Annual  safety  benefits. 
hcwover,  couid  also  decrease  by  up  to 
510-30  million,  depending  on  the  extent 
to  which  complying  lighters  were 
ac^:al!y  less  child  resistant.  The  annual 
net  benefits  of  the  rule  would  probably 
be  reduced  slightly  if  the  acceptance 
critenon  were  lowered  to  7  5  or  80 
percent 

c.  Tfst  protocol  spe<.ifications.  The 
test  proto<:ol  m  *he  ruh  calls  for  two 
demonstrations  of  the  operation  of  the 
lighter  surrogate  being  tested,  and 
defines  a  su(>.e«vs^il  operauon  as  any 
single  activation  of  the  surrogate.  The 
proposed  rule,  which  called  for  three 
demonstrations  and  one  actr/ation,  was 
slightly  more  stringent  Generally,  a 
more  string«int  test  will  incorporate 
more  demonstrations  or  fewer 
activations:  a  less  stringent  test  will 
incarporat"  few^jr  demonstrations  or 
more  activations. 

To  the  extent  any  combination  of 
these  elements  in  the  test  procedure 
discrimiriatAd  among  lighter  designs 
(i.e.,  a  surrogate  wiii  pass  the  less 
stringent  tusi  but  fail  liia  more  str'nger.t 
one),  some  models  already  under 
development  or  on  the  market  might 
have  to  be  modified  or  redesigned  in 
order  to  comply  with  a  more  sL-nngent 
.il'.erriative.  This  would  increase  costs 
for  the  affwcttfd  firms  The  availabihty  of 
complying  i'ghttrs  from  these  firms 
could  bri  delayed  until  any  necessary 
improvements  were  made.  The  potential 
impact  on  total  industry  costs  or  on 
competition  is  uncertain;  however,  there 
is  no  information  to  suggest  such 
impacts  will  be  significant.  Costs  to 


consumers  probably  will  not  increa.se 
due  to  these  factors.  The  potential 
benefits  of  the  rule  presumably  would 
be  greater  under  a  mere  stringent  test, 
although  the  likely  increase  is  slight.  A 
more  stringent  test  will  probably  have  a 
negligible  overall  impact  on  the 
expected  annual  net  benefits  of  the  nilt< 

A  less  stringent  test  might  reduce  the 
cost  of  the  rule  slightly,  and  .might 
eliminate  potential  disruption  among 
firms  whose  lighters  might  not 
otherwise  be  acceptable.  Such  lighters. 
however  need  not  be  as  child  resistant 
Thus,  potential  safety  benefits  of  the 
rule  may  be  slightly  lower  under  a  less 
stringent  test,  depending  on  the  actual 
level  of  child  resistance  among  ligliters 
on  the  market  after  the  rule  became 
effective.  Since  child-resistant  lighters 
are  generally  expected  to  comply  when 
tested  in  accordance  with  the  two- 
demonstration,  one-activation  scheme 
in  the  final  rule,  the  potential  adverse 
impact  of  a  less  stringent  test  on  benefits 
is  probably  very  small.  In  view  of  the 
small  potential  reductions  in  both  costs 
and  benefits,  the  likely  effect  of  a  less 
stringent  test  on  the  annual  net  benefits 
of  the  rule  is  negligible. 

d.  Testing  in  the  U.S.  The  rule 
requires  qualification  testing  of  lighters 
to  be  conducted  in  the  US.  This 
minimizes  the  potential  effects  on  te,st 
results  of  cultural  or  other  differences 
among  children  in  different  countries, 
and  helps  ensure  proper  testing  by 
affording  CPSC  ready  access  to  testing 
facilities  and  records.  The  proposal  did 
not  restrict  such  testing  to  the  U.S..  if 
equivalency  between  the  countries  was 
demonstrated.  The  Commission 
considered  whether  to  allow  foreign 
testing  to  ease  the  potential  burden  of 
the  rule  on  small  importers  and  foreign 
suppliers. 

Firms  accounting  for  over  80  percent 
of  all  lighters  subject  to  the  rule, 
including  all  the  major  firms,  reported 
they  will  conduct  all  their  testing  in  the 
U.S.,  even  if  not  required  to  do  so. 
Allowing  testing  outside  the  country 
might  reduce  compliance  costs  for  some 
small  importers  whose  foreign  siippliers 
are  willing  and  able  to  conduct  tests 
near  their  production  facilitita.  Testing 
in  foreign  cotmtries,  however,  is 
reportedly  not  appreciably  less  costly 
than  in  the  U.S.  Further,  testing  costs 
account  for  a  relatively  minor  portion  of 
total  industry  costs  of  compliance. 
Thus,  even  sizeable  differences  between 
foreign  and  domestic  testing  costs  will 
not  significantly  affect  total  costs  or 
importers'  ability  to  obtain  and  market 
complying  lighters.  The  cost  of  child- 
resistant  lighters  to  consumers  will  ai&o 
be  unaffected. 
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If  testing  were  not  limited  to  the  U.S., 
there  may  be  a  greater  likelihood  of 
improper  tests  being  used  to  establish 
the  child  resistance  of  imported  lighters. 
If  improper  tests  were  used,  some 
lighters  could  be  less  child  resistant 
than  claimed,  and  the  safety  benefits  of 
the  rule  may  be  lessened.  Although 
most  lighters  subject  to  the  rule  would 
probably  be  tested  in  the  U.S.  anyway, 
a  significant  number  —  possibly  up  to 
20  percent  —  of  all  lighters  otherwise 
would  be  certified  based  on  foreign 
tests. 

3.  Certification 

Manufacturers  and  importers  will  be 
required  to  issue  certificates  of 
conipiiance  with  each  shipping  unit  of 
lighters  intended  to  be  distributed  to 
ronsumers;  such  certificates  will  go  to 
the  first  purchaser  in  tlie  chain  of  U.S. 
distribution.  The  ruie  wsil  also  require 
dates  of  manufacture  to  appear  on  all 
subject  lighters  and  on  certificates  of 
compliance.  Certificates  of  compliance 
will  most  likely  be  pnntad  on  shipping 
containers  or  on  product  packaging. 
Date  codes  (e.g.,  month  and  year)  will  be 
molded  or  stamped  :nto  the  case  of  each 
!igl;*er.  Date  coding  wiii  presumably  be 
done  in  advance  of  anticipated  assembly 
dates,  since  components  of  a  given 
production  batch  of  lighters  are  often 
i.-.anufactured  over  a  period  of  weeks,  or 
e'.  en  months.  Matching  or  inclusive 
dates  will  also  have  to  be  printed  on 
each  certificate  of  compliance 

Importers  of^en  package  Hgnt.TS  from 
hulk  shipments  for  sale  to  disuibutcrs 
or  retailers.  Shipments  received  by 
importers  generally  contain  lighters 
from  many  assembly  dates.  Importers 
will  have  to  establish  detailed  inventory 
controls  to  ascertain  the  appropriate 
'ange  of  dates  for  each  certificate  of 
compliance.  This  m.ay  involve  checking 
individual  lighters  or  f,mail  boxes 
(typically  50  units  for  tlie  smallest) 
within  a  shipping  container.  Each 
shipping  container  may  huld  several 
hundred  thousand  individual  lighters 
The  Commission  considered  the 
possibility  of  deleting  tiie  data  code 
requirement  for  certifica'c-s  of 
compliance  in  order  to  reduce 
importers'  costs. 

Dropping  the  data  code  requirement 
for  certificates  of  compiiance  could 
lessen  inventory  control  costs  for  some 
importers,  and  would  eliminate  the  cost 
of  mu!tip!e-date-code  labels  and 
certafiCfltes.  Some  m.ajcr  firms  ere 
expected  to  lat-el  every  shipping 
container,  including  outer  crates,  inner 
rart.cns,  and  prepackaged  cards  or  trays 
of  lighters,  whether  required  to  do  so  or 
not.  Most  other  firms  probably  cculd 
institute  the  appropriate  inventory 


coiitrols,  though  some  small  importers 
may  have  limited  labor  resources  to 
perform  extra,  manual  inventory  checks. 
Total  cost  savings  to  importers 
associated  with  dropping  the  date  code 
requirement  would  probably  be  under 
$1  million  per  year, 

The  date  code  requirement  does  not 
increase  the  child-resistancy  of  lighters. 
There  may  be  benefits  to  consumers, 
however,  if  recalls  or  other  corrective 
actions  are  facilitated  by  the  presence  of 
date  codes  on  certificates  of  compliance 
in  the  possession  of  distributors  or 
retailers.  Some  such  corrective  actions 
may  be  necessar}',  particularly  during 
the  first  years  following  the  issuance  of 
the  ruie.  The  presence  of  a  date  code 
could  also  be  an  advantage  to  firms  that 
had  to  recall  noncomplying  lighters  by 
enabling  the  firms  to  limit  the  scope  of 
the  recall  to  specific  coded  units. 

4.  Stockpihng 

The  rule  restricts  the  production  or 
importation  of  noncomplying  Ughters  of 
the  types  subject  to  the  rule  between  the 
rule's  promulgation  date  and  effective 
date.  Some  small  firms  that  are 
experiencing  significant  sales  growth 
may  be  adversely  effected  by  these  anti- 
stockpiling  provisions.  Narrowing  the 
application  of  these  requirements  might 
reduce  the  burden  of  the  rule  on  some 
small  importers. 

If  a  higner  allowable  importation  or 
production  rate  (e.g.,  200  percent  of  the 
base  period  rate)  were  incorporated  into 
the  anti-stockpiling  provisions,  the 
potential  disruption  of  small  firms'  sales 
would  probably  be  eliminated.  This 
would  effectively  lift  the  restriction  on 
any  reasonable  amount  of  sales  growth, 
but  will  also  allow  firms  to  increase  the 
manufacture  or  importation  of  non- 
child-resistant  lighters  substantially, 
thereby  giving  potential  price  end 
convenience  advantages  over  child- 
resistant  lighters.  In  the  short  run  (1-2 
years),  this  could  reduce  the  safety 
benefits  of  the  rule  significantly  if  major 
suppliers  continued  to  offer  mostly 
noncomplying  units.  Whether  large 
firms  wall  be  likely  to  stockpile 
noncomplying  lighters  is  uncertain. 
Although  the  commercial  incentive  to 
do  so  will  exist,  so  will  the 
disincentives  of  higher  inventory  and 
distribution  costs  and,  possibly,  greater 
liability  exposure. 

Exempting  small  firms  (e.g.,  those 
with  annual  sales  under  $5  million) 
would  have  a  similar  salutary  effect  on 
up  to  30-35  small  importers,  without 
allowing  larger  firms  to  stockpile 
noncomplying  units.  There  could  still 
be  some  adverse  effect  on  potential 
benefits,  if  large  sales  increases  among 
small  firms  for  1  year  temporarily 


increased  the  proportion  oi  non-cr.:ia- 
resistant  lighters  otherwise  available  to 
consumers. 

Exempting  or  raising  the  allowable 
increase  for  novelty  lighters  would 
reduce  the  short-term  burden  on 
roughly  5-10  small  importers  of  these 
products.  Since  novelty  lighters'  sales 
are  generally  not  increasing  (and 
reportedly  declined  substantially  for 
some  firms  in  recent  years),  however, 
the  reduction  in  costs  for  small  firms 
would  probably  be  slight. 

The  volume  of  sales  for  novelties  is 
very  small  (under  1  miUion  units  per 
year  of  all  types).  It  is  very  unlikely  that 
non-child-resistant  novelties  will  be 
substituted  in  significant  quantities  for 
child-resistant  disposables  (which  will 
still  be  much  lower  in  average  retail 
price).  Thus,  even  substantial  increases 
in  the  number  of  novelty  lighters 
imported  without  child-resistant 
features  will  probably  have  a  negligible 
adverse  impact  on  the  safety  benefits  of 
the  rule. 

The  potential  effect  on  the  expected 
net  benefits  of  the  rule  of  any  burden- 
reducing  modification  to  or  exemption 
from  the  anti-stockpiling  provisions 
depends  on  whether  firms  would 
produce  or  import  significant  additional 
quantities  of  noncomplying  Ughters. 
Assuming  most  firms  will  exploit  the 
potential  price  and  convenience 
advantages  of  non-child-resistant 
models,  some  reduction  in  net  benefits 
could  accompany  a  general  rate  raising 
or  an  exemption  for  small  importers  of 
refiUables.  A  higher  rate  (or  an 
exemption)  for  novelty  lighters  will 
probably  have  virtually  no  impact  on 
net  benefits,  although  the  likely  burden 
reduction  for  small  importers  will  be 
slight. 

5.  Effective  Date 

The  rule  incorporates  an  effective  date 
of  12  months  from  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  The  Commission 
considered  shorter  and  longer  effective 
dates.  Section  9(g)(1)  of  the  CPSA  calls 
for  product  safety  rules  to  become 
effective  not  more  than  6  months  fi-om 
their  publication  dates,  unless  the 
Commission  extends  the  time  period 
and  finds  that  such  an  extension  will  be 
in  the  public  interest.  The  1 2-month 
effective  date  will  lessen  the  economic 
burden  of  the  rule  while  providing 
protection  to  consumers  in  a  reasonably 
expeditious  manner  and.  as  discussed  in 
more  detail  below  is  in  the  public 
interest. 

Since  the  rule's  anti-stockpihng 
provisions  will  limit  the  production  or 
importation  of  noncomplying  lighters 
between  the  promulgation  and  effective 
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-I'ds  of  :>«  :ui9,  Hven  the  12-month 
-'fective  date  wiU  •gmporanly  disrupt 
the  sales  of  a  small  number  (perhaps  5- 
10)  of  the  lO-SS  small  firms  importing 
lighters  whoso  foreign  suppliers  could 
not  develop  :crr.iT!ercis;''v  m  ceptdble 
complpng  ligri'fcr'?  b;  'hs:  ri.Tie  The 
Commissicn  zould  find  12  irT,"  s 
insufEcient  to  nurrnize  notenr/al 
adverse  effects  ZTi  ^ry.a'.l  firrrs.  An 
extension  beyond  12  mMr.rhs  -;.-.;d 
reduce,  nr  at  ieast  Jeiay,  this  aisniption. 

Most  firrrn  w:ll  probaLiV  be  able  to 
market  complying  prcaui/s  wiihin  12 
months.  E-.  sn  small  com  pannes  will 
probably  tie  anle  to  c^btam  -h:'! 
resistant  v<»rsion3  of  rr.ost  mcdeis.  Thus. 
the  availability  and  cost  of  child- 
i^sistant  lighters  to  ccnsijmers  •*  i!l 
probebiy  not  be  significantly  effected  bv 
extecd;:ig  ihf  effeutive  date  bey  nd  12 
months.  Fur^ner.  most  small  "irn;s  wnl 
not  be  substanliaily  harTiitni  ^v  :.')«  12 
ronth  effWive  date 

Delaying  fjia  affecnva  date  beyind  12 
months  would  also  d^^iey  the  hi!l 
Tieasure  of  benefits  to  consumers  The 
jmount  of  any  reduction  ;n  benefits  will 
depend  on  tha  extent  to  which 
.-onsamers  with  young  children 
purchase  and  use  child-resistant  bahters 
on  the  maricet  before  the  effecti%t)  date 
The  potentjal  adverse  impact  on 
twnefits  could  be  s'.gnififant  if  most 
consumers  continued  to  u,se  non-child- 
resis'ant  lighters. 

The  Commission  also  considered 
whether  12  months  provides  m-idequate 
protection  to  the  puolic,  and  whether 
the  efftM,1.ve  date  should  be  6  rionlhs. 
Shortening  the  effective  d»?te  tc  5 
months  wo.:ki  substanttaiiy  di-r^iit  the 
sales  of  mo.st  firms,  'aciuding  some  cf 
the  ma)or  importers,  and  would 
temporarily  restrict  the  a-  ailability  of 
lighters  to  consumers  This  would 
probably  confer  a  corrpetitive  advantage 
upon  those  large  fL'ms  a i ready 
marketing  chi Id-res istant  disposable 
•ighters.  It  is  imbkeiy  that  any  small 
firms,  including  aJ  importers  of  novelty 
lighters,  would  be  able  to  obtain 
complying  models  within  6  months. 

Under  a  6-month  effective  date,  the 
benefits  of  the  rule  could  be  increased 
during  the  first  year  after  the  rule 
became  effective.  Substantia]  adverse 
effects  on  industry,  especially  on  small 
firms,  would  also  result.  The  likely 
extent    f  inv  iii  ..-ease  in  expected  net 
r.'enefiis  is  ■jr.ce.'laia. 

Although  extending  the  effective  date 
beyond  12  months  might  reduce  the 
burden  of  the  rule  on  a  lew  small  firms. 
the  12-month  effective  date  provides 
ne3r-m:ni;r',m  ar!v8.'^>p  effwrts  while 
p'ovidins  a  ■t-ascnacle  ]e\^l  of  safety. 
The  estir;ated  first-year  n^t  benefits  of 
the  rule  wci.d  probahiv  not  ;rrTH8S6  — 


and  could  decrefj^-  <^.  mewhal  —  if  the 
effective  date  wf  r-^  t^T-nd^  btrvcnd  12 
months. 

6.  Labeling 

The  rule  reauires  subject  lighters  ?o 
bear  marks  or  labels  identifying  the 
manufacturer  or  Importer  and  the  d^te 
of  manufactUTB.  Many  lighters  curr-rntly 
carry  warning  or  other  labels  with  safety 
messages  such  as  "keep  out  of  he  ^a.-  ,b 
of  children;"  such  labeling  is  part  of  Lbe 
existing  ASTM  voluntary  standard  !not 
the  ASTM  drafl  child  rpsis'ance 
standard).  The  Commission  co.i:d 
mandate  tha  use  of  this  cr  other  safety 
messages  on  labels,  either  on  lighter 
peckagina  or  on  Hghters  themselves. 
This  labeling  could  be  mandated  instead 
of  the  performance  rule  or  .n  adduicn 
to  it. 

The  cost  of  the  rule  would  Oe  r^d  uced 
to  near  zero  if  only  labeling  were 
required,  even  for  all  lighters  Since 
most  disposable  Ughters  marketed  by  all 
the  major  firms  now  carry  ,?uch  a  lab-«!. 
any  cost  increase  wi!;  e'f«<:t  only  those 
small  firms  wh;  >«  uvthters  are  not  now 
labeled  This  rest  w.i;  b8  negligible  and 
would  not  add  tc  the  rvtail  prices  of 
lightffl^ 

On  the  other  hand,  since  most  lighters 
(including  most  Ughters  involved  in 
child-play  fires)  already  carry  warning 
labels,  a  label-only  rule  will  have  slight 
benefits,  if  any.  The  estimated  annurt! 
net  benefits  of  such  a  rule  would  be 
verysmall  —  probably  near  zero,  the 
annua)  net  benefits  of  the  Commission's 
performance  rule  will  b*  much  greater 

The  cost  to  consumors  of  re<q'j;nng 
additional  or  diff»'Tent  wrimir.gs  or  other 
labeling  would  be  very  small  iprobibiy 
much  less  than  one  cent  per  h^h'ar!; 
again,  this  cost  would  add  only  sifihtiy, 
if  at  all,  to  the  cost  of  the  rule  to 
consumers.  By  the  same  token,  no 
information  exists  to  suggest  that 
mandating  additional  warning  or  other 
labels  —  on  an  already  crowded  'ighter 
case  surface,  in  many  instances  — 
would  measurably  improve  the  safety 
afforded  by  the  rule.  Expected  annual 
net  benefits  would  probably  not 
increase  as  a  result  of  mandating 
additional  labels. 

7.  No  Action/Voluntary  Standard 

The  draft  voluntary  safety  standard 
for  the  child  resistance  of  lightt^rs 
developed  by  the  ASTM  F:5  02  Tssk 
Group  on  Safety  Standards  for  Lighters 
is  similar  in  most  respects  to  'he  final 
CPSC  mandatory  rule  .Although  'he 
draft  was  not  adopted  as  a  final  .^ST\f 
standard,  lightos  designed  and 
produced  to  meet  the  draf^  stand  ^rd  are 
presently  available  to  consiamers 
Conforming  products  v-ere  intriXJuced 


by  Crli  'net  and  Bic  in  1992.  It  is 
assv.;.^6d  the  Cncket  and  Bic  products 
will  mo'fft  the  CPSC  rule  as  well.  Other 
firms  are  developing  competitive 
lighters  v/ith  child -resistant  features. 
The  Com.mission  considered  whether 
such  voluntary  action  would  adequately 
reduce  the  unreasonable  risk  of  child- 
play  lighter  fires;  if  so.  the  Commission 
could  rind  a  ixandatory  rale  is  no  longer 
reasonably  necessary. 

ir  ihe  absenct!  of  a  mandatory  rule. 

the  irir;  ir  i"irms  will  probably  continue 
*'•  offer  Iigrife.-s  cunfor^uing  to  the 
AST^A  dvah.  Some  of  the  ASTM 
provisions  (e.g..  acceptance  critenun, 
coverage  of  refi liable  butane  and  novelty 
lighte.'-s,  and  various  technical 
specifications  of  the  tost  protocol)  are 
less  sinngent  than  CPSC's  rule.  Most  of 
the  sa.^ety  benefit.*  asso<  lated  wi"h  the 
CPSC  rule  would,  howevtr,  accompany 
widespread  adoption  of  the  draft  .*iS'rX4 
standard. 

The  likely  level  of  vohmtary 
conformance,  however,  is  net  high. 
Most,  if  not  ail.  F.rms  offering  child- 
resistant  lighters  will  also  market  non- 
child-resistant  ones.  With  suggestud 
rt>ta;I  prices  of  up  to  20  percent  higher 
for  child-resistant  models,  their  market 
share  may  not  be  large.  In  the  absence 
of  a  mandato.'y  rule,  or  of  bi*^ 
conformance  expectations  for  \he  draft 
voluntary  .standard,  many  firms  could 
not  iu.stify  the  development  co.sts  for 
child-resistant  lighters. 

Substantial  voluntary  conformance 
would  prcb&bly  occur  only  among 
higher  priced  disposables,  the  lowest- 
pf.cr-d  models  would  probably  not 
conform.  If  the  overall  voluntarj- 
conformance  rate  among  disposable 
lighters  purcha.sed  by  consumers  were 
generously  estimiated  at  50  percent,  total 
annual  cx)sts  to  consumiers  would  be 
reduced  to  roughly  $50  million. 
Conjumer  choice  among  !ow-prit:«d 
lighters  would  be  enhanced.  The 
potential  adverse  impact  of  a  mandatory 
rule  on  small  bu.sinesses  would  be 
essentially  ehmicialeri.  Benents  would 
also  be  reduced,  however,  and  could 
decrease  over  time  if  child-resr.siant 
lighters  w^re  not  widely  accep-ed  hv 
consumers  with  younc  children. 
Voluntary  action  could  avfrt  at  m'»t  35- 
45  deaths  per  year,  and  1; ive  an.'.u?.!  net 
benefits  of  up  'o  $40-55  million. 
Peeresses  m  the  use  of  cbild-resisiant 
riiodeis  would  reduce  the  likely  net 
benefits.  Although  voluntary  action 
could  have  significant  net  benefits  to 
consumers,  the  CPSC  mandatory  rule 
will  have  far  greater  net  benefits. 
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8.  Issues  Raised  by  Public  Comments  on 
the  Proposal 

A  number  of  economic  issues  were 
discussed  in  the  public  comments  on 
the  proposal.  These  generally  involved 
the  potential  benefits,  costs,  and  overall 
economic  burden  of  the  rule.  Many 
commenters  recommended  changes  to 
the  proposed  rule  in  several  areas.  For 
example,  different  commenters 
recommended: 

broader  or  narrower  scope  of  coverage: 

more  or  less  stringent  performance  and  test 
protc>c;ol  requirements: 

less  burdensome  certification 
requirements; 

narrower  coverage  for  anti-stockpilmg 
provisions; 

longer  effective  date,  and 

additional  labeling  requirements 

These  comments  are  addressed 
generally  in  the  discussion  of  the 
various  ahematives  to  the  rule  above, 
Comments  on  8f)ecific  aspects  of  the 
preliminary  regulatory  analysis  centered 
on  scope  issues,  and  questioned  the 
Commission's  justification  in  the 
proposal  for: 

excludmg  luxury  hghteri  and  liquid-fuel 
lighters; 

settmg  a  $2.00  cost  cutoff  and  e  5-year  cost 
adjustment  period  in  the  definition  of 
disposable  lighters;  and 

Including  all  novelty  lighters. 

These  comments  are  specifically 
responded  to  in  Section  VI  of  this 
notice. 

9.  Conclusion 

Substantial  net  benefits  to  the  public 
will  accompany  the  Commission's  rule 
requiring  lighters  to  be  child  resistant. 
Safety  benefits,  in  terms  of  reduced 
deaths,  injuries,  and  property  damage 
from  child-play  fires,  are  estimated  at 
$205-270  million  per  year.  The  cost  of 
the  rule  to  consumers,  In  terms  of 
increased  retail  expenditures  for 
lighters,  is  estimated  at  about  $90 
million  per  year.  Thus,  $115-180 
million  in  annual  net  benefits  may 
result.  Using  a  cost  point  estimate  of 
$235  million,  annual  net  benefits  will  be 
$145  million.  The  rule  will  reach  near- 
maximum  effectiveness  in  a  relatively 
short  time  —  f)erhap8  1-2  years  —  since 
most  lighters  are  replaced  every  few 
months. 

Most  manufacturers  and  importers 
will  likely  be  able  to  market 
commercially  acceptable,  child-resistant 
lighters  by  the  time  the  rule  goes  into 
effect  July  12. 1994.  Some  small 
importers  may  have  difficulty  in 
obtaining  complying  lighters  within  12 
months,  but  any  disruption  of  sales  will 
be  temporary;  no  firms  are  expected  to 
leave  the  U.S.  market  or  go  out  of 
business  as  a  result  of  the  rule. 


A  number  of  alternatives  to  the  rule 
exist,  including  options  regarding 
various  aspects  of  the  rule  itself  While 
these  ahematives  may  increase  potential 
benefits  slightly  or  reduce  costs,  none 
will  increase  expected  net  benefit-s,  !n 
cases  where  net  benefits  are  unafferted. 
no  alternative  will  significantly  incr«a««^ 
safety  to  consumers. 

Some  comments  on  the  prBlimirary 
regulatory  analysis  in  the  pn:)posei 
suggested  improvements  in  the  wev 
benefits  and  cosls  were  estimated,  or 
recommended  alternatives  to  venou.s 
aspects  of  the  proposed  rule.  In  somp 
instances,  these  suggestions  and 
recommendations  were  incorporated 
into  the  final  regulatory  analysis  and  the 
rale  Chief  among  these  alternatives  was 
the  narrowing  of  the  coverage  of  novelty 
lighters  in  the  scope  of  the  rule,  this 
change  will  reduce  the  potential  adversti 
impact  on  small  firms  without  reducing 
safety, 

After  considering  the  foregoing 
information,  the  Commission  concludes 
that: 

1.  The  rule  (including  its  effe<::tive 
date)  is  reasonably  ne<:essary  to 
eliminate  or  reduce  an  unreasonable 
risk  of  injury  associated  with  the 
product; 

2.  The  promulgation  of  the  rule  is  in 
the  public  interest, 

3.  The  benefits  of  the  rule  beer  a 
reasonable  relationship  to  its  costs,  and 

4.  The  rule  imposes  the  least 
burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injury  for  which  the  rule  is  being 
promulgated. 

V.  Final  Regulatory  Flexibility  .Analyi is 

.4  Introduction 

The  Regulatory  Flexibility  Act  iRPAj, 
5  U.S.C.  601-612,  requires  that  ruies  t>e 
reviewed  for  their  potential  economic 
impact  on  small  entities,  mciudmg 
small  businesses.  The  RFA.  at  5  U  S  C 
603,  requires  agencies  at  the  time  a  rule 
is  proposed  to  prepare  and  make 
available  for  public  comment  an  Initiei: 
Regulatory  Flexibility  Analysis 
describing  the  impact  of  the  rule  on 
small  entities  and  identifying  impaci- 
reducing  alternatives  unless  the  agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
contained  the  Commission  s  IniUal 
Regulatory  Flexibihty  Analysis. 

Section  604  of  the  RFA  requires 
agencies  issuing  final  rules  to  prepare 
and  make  available  a  final  regulatory 
flexibihty  analysis  containing: 

1.  a  succinct  statement  of  the  need  for. 
and  the  objectives  of,  the  rule; 


2.  a  summary  of  the  issues  rmsta  hv 
the  public  comments  in  resf,r;n,s»-  ;o  !i'.e 
initial  regulatory  fiexibilitv  aiia;\s:^  a 
svimmary  of  the  aRs»»fismpni  cf  !,',►•• 
agencv  of  sucti  ;ssi,!«   an;;  t  •.:,-'f.;:;i  :„t 
of  a[:y  !,hanpt«  :'i;&i.;e  .:;  u;e  jjrLposea 
r  lie  as  a  result  of  such  comments;  and 

3  8  description  of  each  of  the 
significant  ahemativea  to  the  rule 

!:',s:<:'e!:it  witti  the  Stated  objective! of 
aj'jiiH.ahi^'  stdtw^tes  and  designed  to 
minimize  any  significant  economic 
impact  of  the  rule  on  small  entities 
wfadch  was  considered  by  the  agency, 
and  a  statement  of  the  reasi   ;%  w;  ,  •  j  h 
one  of  such  alternatives  was  re)ectfed. 

About  40-45  firms  produce  or  import 
liRhters  Bub)ect  to  the  rule  «iififtht»se 
firms,  including  the  singie  '  rtrnp''.;'  ■• 
nianufacturing  lighters  domf^sti'  h.v   ft'i> 
importers  An  estimated  30- 'i";  of  \r,^^^ 
importers  reportedly  havf  H-.rria,  sn..-s 
of  less  than  i^  mi.lion  and  ft^wtr  'hfin 
50  em.ployee«:  thft<i*>  are  cnnRid>?!x1  'n 
be  smell  firm,s  bv  the  Oimmisssor,   Tht' 
single  domesiir  prr»duc*r  affected  by  the 
rule  is  not  smal,!  One  other  domestic 
iif^ter  manufacturer  exists,  this  fi-r^ 
which  IS  also  ncii  c:fmsidc'r»*d  to  r"* 
small,  markets  no  prodiK  ts  k,n(jwr:  \<':.  '■* 
subjecl  to  tfif  ruip 

The  CkimmiSRion  rt'>iit,ne!v  considfrs 
potential  effp<,1s  on  rom[)ef!!ion  an(j 
small  businesses  as  part  of  the  8f?erif  v  s 
overall  evaluation  of  the  poten'ift; 
wonomic  imparl  of  its  ru,i>^r''',;)> ,  ;:i: 
actions   ,A  summflrv  nf  tfit^M-i  ff*f*(  \%  .s 
included  m  the  f.nai  rw^'cia'''".  s-;h, ",■'*'« 
required  for  rules  is-sued  under  the 
Consumer  Produrt  Safety  Act.  Since  a 
large  proportion  of  the  firms  affected  by 
this  safety  stanaard  for  cigarette  lighters 
,s  comprised  of  small  companies,  the 
( A  mmi&sion  gives  particular 
i  <  risideration  to  the  potential  economic 
impact  of  the  rule  on  small  firms.  The 
(.ommission  s  final  regulatory  flexibility 
analysis  for  this  rule  is  set  forth  below. 

The  fk)iT5mi&sion  took  various  steps  to 
!"( iude  small  firms  in  the  regulatory 
development  proceeding  These  steps 
include  publishing  end  distributing  the 
preliminary  regvilatorv  analysis  with  the 
prcpcfsal,  d)re<:;-llv  not:, fv  ing  and 
soliciting  commt'nis  from  all  known 
firms,  and  holdin;;  a  public  hearing  on 
the  proposal   VVr:,!;»Ti  comments  wpre 

rt*< eived  from  smaJi  firms; 

rppresenta lives  of  a  number  of  th ♦*«>*' 
f.rms  also  attended  Ihe  public  hnanng. 

The  rule  on  lighters  mav  have 
signifirant  short-terrri  econcm,ic  f-fTMfts 
on  small  busine«iftes,  i  e  ,  iiriportt^r^  '■■!" 
fiisposable  and  novftfv  lig,^:!t'rs  ',:.  ,,,k.,>i 
the  likely  long-term  irrifMiri  hd  :\,\><-\ 
such  finns  is  smaii  The  forv;i,;n 
suppiieni  of  some  sma.i  i:rr;;v!'^.--^  ,■■  :.\' 
i  a  i:k  I  h  e  t  ec.h  n  h  ■:«  i  r^  pa  t)  i , , '  v  !  u  a  e  v  e .  c  p 
complying,  child  r^Mstant  lighters. 
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These  importers  may  leave  the  U.S. 
maike*  tsmporarily,  or  experience 

disrupt;  in  in  the  supply  of  complying 
lighte.'-'^  either  outcome  could  adversely 
affect  the  competitive  positions  of  some 
smal!  {.ompanies. 

The  Commission  considered  a 
number  of  alternatives  to  the  rale  some 
of  which  would  lessen  potential  effects 
on  small  firms.  As  noted  below, 
alternatives  were  generally  adopted  if 
they  would  not  reduce  the  expected 
annual  net  benefits  of  the  rule  to 
consumers 

B.  Small  Business  Impact 

Objectives  of  the  Pule.  The  safety  rule 
on  lighters  would  substantially  reduce 
the  nsk  of  accideniai  death  and  injury 
from  residential  fires  started  by  young 
children  playing  with  liKhters,  This 
would  be  achieved  by  reouinng  lifters 
subject  to  the  rule  to  be  riiild  resistant 
The  rule  pn manly  addresses  the  n.sk  of 
fires  started  by  children  under  age  5 
dunng  1988-90,  an  annual  average  of 
150  deaths,  about  1,100  iniuries  and 
nearly  $70  m.illion  in  propwrty  damage 
resulted  from  such  fires  The  total  cost 
to  the  public  IS  estimated  at  about  $385 
million  per  year 

Voluntary' industry  action  to  address 
this  risk  was  undertaken  dunng  1989-91 
by  members  of  ASTM  Subcommittee 
F15  02,  Safety  Standards  for  Lighters 
This  group  includes  representatives  of 
firms  producing  or  importing  lighters. 
including  some  small  firms.  Work  to 
develop  a  voluntarv'  child-resistance 
standard  was  undertaken  in  cooperation 
with  CPSC  and  the  Lighter  Asso<:ialion. 
Inc.,  a  group  representing  several  of  the 
finns  A  draft  standard,  similar  in  many 
respects  to  the  CPSC  mandatory  rule, 
was  developed,  however,  work  on 
implement;;:^  the  draft  voluntary 
standard  was  suspended  in  1991.  and 
the  Lighter  .Association  requested  that 
the  Commission  adopt  the  ASTM  draft's 
pnncipal  provisions  as  a  mandatory 
rule.  Although  some  of  the  ma)or  firms 
now  market  child-resistant  lighters,  and 
would  probably  continue  to  do  so  in  the 
absence  of  a  mandatory  rule,  the 
estimated  overall  level  of  conformance 
to  a  voluntary  standard  would  be 
unacceptabiy  low. 

The  rule  specifies  a  test  protocol  by 
which  the  child-resistance  of  lighters 
may  be  established.  All  manufacturers 
and  importers  of  subject  lighters  must 
perform  tests  to  support  certificates  of 
comphance,  which  must  be  issued  for 
each  model  of  lighter  intended  for 
distribution  to  consumers  in  the  US 
The  rule  also  contains  labeling, 
reporting,  recordkeeping  and  other 
certification  requirements,  and  anti- 
stockpiling  provisions  designed  to 


prevent  the  importation  or  manufacture 
of  excessive  numbers  of  non-complying 
lighters  between  the  publication  date 
and  effective  date  of  the  rule. 

The  rule  may  save  an  estimated  80- 
105  lives  per  year  In  addition, 
substantia!  reductions  in  injuries  and 
fire-related  property  damage  would 
result  Estimated  annual  fire  losses  of 
about  $205-270  million  may  be  averted 
bv  the  rule  The  cost  of  the  rule  in  terras 
of  inCTBased  retail  outlays  by  consumers 
is  estimated  to  be  abo"t  $90  million  per 
year  This  cost  reflects  the  likely  impact 
on  small  importers  whose  products  may 
be  subject  to  the  rule  Thus, 
approximately  $11, VI BO  million  in 
annual  net  benefits  to  the  public  would 
accompany  the  rule. 

C.  Public  Comments 

No  public  comments  on  the  proposal 

criticized  or  responded  specifically  to 
the  initial  regulatory  flexibility  analysis. 
The  comments  did.  however,  raise 
economic  issues  beanng  on  the  rule's 
potential  impact  on  small  firms.  These 
issues  include: 

the  scope  of  the  rule; 

various  performance  and  technical 
requirements; 

certification  and  anti-stockpiling 
requirements:  and 

the  effective  date. 

A  number  of  commenters 
recommended  narrowing  the  scope  of 
coverage,  lowering  the  rule's  acceptance 
criterion,  narrowing  the  application  of 
certain  certification  or  anti-stockpiling 
provisions,  or  extending  the  effective 
date.  Changes  consistent  with  these 
recommendations  may  reduce  the  rule's 
potential  adverse  impact  on  small 
importers.  Each  of  these  issues  is 
discussed  in  the  Commission's  final 
regulatory  analysis  in  Section  IV  of  this 
notice.  The  responses  to  the  public 
comments  are  given  in  Section  VI  of  this 
notice. 

D  Significant  Alternatives  to  the  Rule 

The  Commission  considered  a 
number  of  alternatives  to  the  rule;  some 
of  these  could  reduce  the  potential 
impaci  on  small  firms.  The  alternatives 
considered  were 

the  »c;npe  of  t.^e  rule  (broader  to  cover  more 
lighters  or  narrower  to  cover  fewer); 

certain  performance  and  technical 
requirements  (acceptan!:e  criterion,  testing  in 
^the  U.S.): 

certification  and  stockpiling  requirements 
(date  coding,  certificates  of  compliance);  and 

the  effective  date  (longer  or  shorter). 

These  alternatives  are  summarized  in 
the  discussion  of  public  comments  in 
Section  VI  of  this  notice.  Generally,  the 
Commission  adopted  changes  in  the 
final  rule  to  reduce  potential  economic 
effects  on  small  firms  when  such 


changes  would  not  significantly  reduce 
expected  net  benefits  to  consumers.  An 
example  of  such  a  change  is  the 
treatment  of  novelty  lighters  in  the 
scope  of  the  rule.  Alternatives  for  which 
significant  reductions  in  expected  net 
benefits  might  occur  were  rejected.  The 
proposal  incorporated  various 
provisions  (e.g.,  regarding  scope, 
acceptance  cnterion,  and  effective  date] 
designed  to  minimize  potential  adverse 
impacts  on  small  firms;  these  were  not 
changed  in  the  final  rule. 

In  addition,  the  Commission 
considered  separately  the  general 
categories  of  (1)  labeling  requirements 
and  (2)  voluntary  action  as  alternative 
means  of  achieving  the  safety  objective 
of  the  rule.  Either  of  these  alternatives, 
if  substituted  for  the  performance  nile, 
would  virtually  eliminate  the  potential 
economic  impact  on  small  firms. 

If  the  Commission  issued  a  labeling 
rule  instead  of  child-resistance 
performance  requirements,  small 
importers  would  still  incur  some  costs 
of  compliance,  depending  chiefly  on 
whether  their  products  were  previously 
labeled  (some  are).  Costs  would, 
however,  be  only  a  small  fraction  of  the 
costs  likely  to  be  attributable  to  the 
performance  rule.  On  the  other  hand,  no 
information  exists  that  would 
demonstrate  that  labeling  alone  would 
be  effective  in  reducing  the  risk  of  child- 
play  fires.  The  number  of  deaths  and 
injuries  is  unacceptabiy  high,  despite 
the  fact  most  lighters  already  carry  such 
labels.  The  performance  rule  was 
developed  to  reduce  the  unreasonable 
risk  of  death  and  injury  without  relying 
on  behavioral  responses  to  safety 
messages  on  product  or  packaging 
labels.  Although  it  is  possible  a  labeling 
rule  would  have  net  benefits  to 
consumers,  the  performance  rule  would 
have  much  greater  net  benefits. 

If  the  Commission  opted  to  rely  on 
voluntary  action  to  provide  safety  to 
consumers,  most  of  the  larger  firms 
would  probably  market  at  least  some 
child-resistant  lighters.  Smaller  firms 
would  generally  not,  although  some 
may  market  child-resistant  versions  of 
higher-priced  models.  Some  child- 
resistant  lighters  reportedly  meeting  the 
Commission's  rule  were  introduced  in 
1992,  and  others  are  expected.  Almost 
all  firms  would,  however,  continue  to 
offer  at  least  some  non-child-resistant 
models.  Although  a  draft  voluntary 
standard  was  prepared  by  ASTM  during 
1989-90,  the  level  of  voluntary 
conformance  to  that  standard  among 
lighters  available  to  consumers  is 
expected  to  be  low.  Although  small 
firms  would  incur  very  low.  if  any,  costs 
under  this  alternative,  safety  benefits  to 
consumers  would  be  substantially  lower 
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than  under  the  mandatory  rule. 
Although  widespread  voluntary  action 

could  have  significant  net  benefits  to 
consumers,  the  CPSC  mandatory  rule 
would  have  far  greater  net  benefits. 

E.  Conclusion 

The  Commission's  product  safely  rule 
on  cigarette  lighters  may  have 
significant,  temporary  adverse  effecrts  on 
some  of  the  30-35  smell  imp)orters. 
Small  firms  may  lack  the  technical 
capability  to  develop  or  obtain 
complying  child -resistant  lighters  by  the 
effective  date  of  the  rule.  Sales  revenues 
may  be  lost  to  the  extent  supplies  from 
foreign  manufacturers  are  disrupted. 
Although  no  small  impKjrters  are 
expected  to  exit  the  U.S.  market 
completely  as  a  result  of  the  rule,  some 
may  cease  shipments  of  some  types  of 
lighters,  at  least  temporarily.  Larger 
firms  with  greater  resources  to  invest  in 
the  development  of  child-resistant 
lighters  may  gain  some  competitive 
advantage  once  the  rule  is  effective,  two 
firms  already  market  disposable  lighters 
that  are  believed  to  comply  with  the 
performance  requirements  of  the  rule. 

The  proposed  rule  incorporated  a 
number  of^provisions  designed  to 
minimize  the  potential  impact  on  small 
firms.  These  included  limiting  the  scope 
of  the  rule  to  exempt  categories  of 
lighters  (luxury  lighters,  liquid-fuel 
lighters)  typically  marketed  by  small 
firms  and  not  presenting  significant 
risks  of  death  or  injury;  establishing  a 
reasonable  acceptance  criterion 
attainable  by  most  small  firms;  and 
extending  the  effective  date  to  give 
affected  firms  —  especially  small 
importers  —  more  time  to  develop  and 
obtain  complying  products. 

Some  of  tile  recommendations  in  the 
public  comments  on  the  proposal  were 
adopted  in  the  final  rule,  in  order  to 
reduce  further  the  potential  impact  on 
small  importers.  For  example,  the 
definition  of  novelty  lighters  was 
narrowed  to  exclude  many  novelty 
models  marketed  by  small  firms  and 
presenting  little  risk  of  death  or  injury. 
Changing  the  final  rule  to  require 
qualification  testing  in  the  U.S., 
suggested  by  commenters  on  the 
proposal,  will  have  httle  or  no  effect  on 
small  firms'  costs  or  ability  to  obtain 
complying  lighters. 

Several  potentially  burden -reducing 
alternatives  (e.g.,  further  narrowing  the 
definitions  of  products  covered, 
lowering  the  acceptance  criterion  for 
acceptable  performance,  further 
extending  the  effective  date)  were 
rejected.  These  alternatives  would  either 
reduce  the  safety  benefits  of  the  rule 
disproportionate  to  potential  cost 
reductions,  or  would  not  reduce  the 


burden  on  small  firms.  The  final  rule 
maximizes  potential  net  benefits  to 

consumers  while  nearlv  minimizing 
potential  adverse  imparts  on  inriu.«itrv 
including  small  importers 

M.  Commenta  on  the  Prc>p<»al 

A  Introduction 

The  public  comment  period  on  the 
Proposed  Rule  to  Regulate  under  the 
Cxmsumer  Product  Safety  Act  closed  on 
September  16.  1992  The  comment 
penod  on  the  Proposed  Safety  Standard 
for  Cigarette  Lighters  closed  on 
November  2,  1992  The  comment  period 
on  the  Report  of  Results  of  Child- 
Resistant  Lighter  Testing  closed  on 
March  18,  1993. 

Twenty-two  organ izii u or. s,  including 
the  four  who  made  oral  presentations  at 
the  October  21,  1992.  meeting, 
submitted  written  comments  on  the 
Proposed  .Safely  Standard  for  Cigarette 
Lighters  (one  organization  submitted 
two  comments) 

No  commenters  oppcsed 
promulgation  of  a  final  rule  under  the 
Consumer  Produci  Safety  Act,  instead  of 
under  other  possibly  applicable 
Commission  statutes.  Fourteen 
commenters,  including  nine  lightier 
importers,  8  research  and  development 
firm,  the  Lighter  Association,  Inc  .  and 
ASTM  Subcom^mittee  F15.02.  Safety 
Standards  for  Lighters,  specifically 
expressed  support  for  a  mandatory 
standard  for  child-resistenl  lighters 

The  Internationa!  Association  of  Fire 
Chiefs  unanimously  passed  a  resolution 
on  September  18,  1992.  to  recognize  the 
critical  need  for  a  comprehensive 
standard  for  child-resistant  cigarette 
lighters  and  to  support  the  CFSC's 
e.fforts  to  develop  such  a  standard  The 
American  Academ.y  of  PfKiiatncs 
submitted  a  letter  strongly  endorsing  the 
proposed  standard  and  requesting  the 
standard  be  adopted  in  a  most 
expeditious  manner.  The  Executive 
Board  of  the  South  Caroline  Ciiapte:  of 
the  International  Asscniiation  of  /\rson 
Investigators  voted  to  support  the 
proposed  standard 

After  considering  the  cornnienis  ajid 
other  available  information,  the  final 
standard  was  changed  to: 

miodify  the  definition  of  novelty 
lighter; 

change  the  number  of  times  t;it; 
operation  of  the  lighter  is  demonstrated 
to  the  children  dunng  the  protocol  test 
from  three  to  two; 

require  the  tester  to  use  each  child's 
lighter  once  to  conduct  the 
demonstrations  dunng  ihe  prottM:ci  tH<i, 

require  a  photograph  or  videotafH*  cit 
the  demonstration  of  the  lighter  s 
operation  to  be  m  the  test  ref>ort  to 


record  how  testers  hold  the  lighter  to 
conduci  the  demonstration. 

allow  proto^TiI  testing  to  be  conducted 
at  one  or  mor*  i  .nn i  ra : ;  zed  locations  as 
fi,n  alternative  t,.  •:  an tuicting  testing  at  5 
or  more  nay  care  s  enters; 

&J,ow  moTv  r^n.;  .  \:\  in  the  m, ■-.''•'! 
of  chiidren  rw<quirt+a  ui  each  age  ai-ii  stx 
category; 

TPcu-TP.  rr^r-N— '  testing  reqxiired  for 
'.■frtjfif  ation  (,f  ;:.,;':ter8  to  be  craiducted 
in  trie  '  !:i!t(^d  Stu'cs; 

aaiify  the  egdj  obligations  of 
importers  and 

chianue  the  .ikli'nr  iinU'  ,  ..de  labeling 
requirement  U:  a^i.^w  „  ,!:..;•  .afacturing 
penod   if  VI  ;n5tt*d  of  30  days;  and 

proviae  a  a*  flrtinn  of  lighter 
"model." 

B  Comments  and  the  Commission's 
Responses 

A  summary  of  the  significant  issues 
raised  by  the  commenters  and  the 
Commission's  responses  is  provided 
below. 

1.  Belative  risk  of  lighters  and 
matches  One  rnmmenler  urged  the 
Commiss  on  i   it   u  lose  sight  of  the  fact 
that  mat.  ut*^  ^-v  .«"■■,  available  and 
account  for  a  tninnn  sous  amount  of  fire 
losses  8.'  t  deiitt,  iii: o!  g  children  under 
age  5.  Two  ;  ; m  :  *  ik^s  maintained  that 
matches  arf  mk'   tn  {mtly  more 
dangernus  thfiri  ;  i^arette  hghters,  that 
matches  have  bw-n  a  greater  cniise  of 
fires  and  fire  deaths  formariv  -.nars,  and 
t.bai  the  CT'S(  's  {h osition  that  the  risk  is 
greater  for  iignters  can  mislead 
consumers.  One  of  these  commenters 
also  stated  the  stafi's  risk  analysis  was 
based  on  a  Umited  field  study  and  on  an 
erroneous  assumption  about  the 
"accessibihty"  of  the  product  to 
children. 

The  risks  associated  with  both  lighter 
and  ;:;«t  n  i  fjldplay  are  matters  of 
concern  H  owp^fr  the  Commission 
believes  tne  c         sed  to  estimate  the 
relative  risk    i    :.  ,iren  playing  with 
lighters  and  matches  are  both  adequate 
and  appropriate 

The  commenters  inappropriately  cited 
CPSC  fire  loss  data  that  include  child- 
play  fires  started  by  children  age  5  and 
older  to  support  the  argiiment  that 
matches  are  more  dangerous  than 
lighters.  Child-resistant  features  are 
likely  to  Iw  ma^i  effective  for  addressing 
fires  Stan  wi  t  \  ciiildren  under  age  5. 
Therefore    t  is  appropriate  to  dte  only 
data  inv    k ;(](;  children  under  5  when 
evaluating  iwih  the  size  of  the  hazard 
and  the  ability  to  reduce  it. 

AsseSvSment  of  risk  should  consider 
both  frequenrv  of  injury  and  consumer 
exposure   r    he  product.  The  most 
appropnaib  measure  in  estimating  risk 
among  children  under  age  5  should 
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focus  uii  ptcxlucts  accessible  to  them. 
Using  the  number  of  lifters  in 
accessible  locations  and  the  number  of 
boxes  or  books  of  matches  in  accessible 
locations  as  the  measure  of  exposure  to 
the  products,  the  nsk  of  death  caused  by 
children  under  age  5  playing  with  a 
lighter  is  more  than  three  times  that  of 
death  caused  by  children  under  age  5 
plaving  with  matches. 

2.  Effective  date.  The  proposed  rule 
specified  an  effective  date  of  12  months 
from  the  date  of  publication  of  the  f.nal 
rule  in  the  Federal  Register  Two 
commenters  requested  prompt  issuance 
of  a  final  rule  with  an  effective  date  by 
January  1,  1994,  the  effective  date  for 
state  laws  requinng  child-resistant 
lighters  in  California  and  New  Jersey. 

One  commenter  requested  a  30-mor,th 
effective  date  (from  the  date  a  final  rule 
IS  issued)  to  allow  small  manufacturers 
time  to  make  necessary  tooling  or  other 
production  changes,  and  to  allow 
sufficient  time  for  importers  to  obtain 
complying  lighters. 

By  tf.8  time  a  final  rule  is 
promulgated,  a  6-month  effective  date 
would  be  required  to  coincide  with  the 
effective  date  of  the  state  laws.  The 
Commission  believes  a  6-month 
effective  date  would  place  an 
unreasonable  burden  on  manufacturer? 
and  importers,  especially  small  firms. 

The  30-month  effective  date  su?,gested 
bv  the  commenter  m.ight  farther  reduce 
the  burden  of  the  rile  for  som.e  small 
firms  but  would  result  m  a  significant 
delay  in  achieving  the  full  mea«;ure  of 
benefits  to  consumers 

The  effective  date  in  the  proposed 
rule  was  set  at  12  months  to  minimize 
the  likely  adverse  impact  on  small 
firms,  while  delivenng  the  safety 
benefits  of  a  rule  to  the  public  as 
expeditiously  as  possible  Most  small 
firms  would  be  able  to  obtain  and 
market  complying  lighters  within  12 
m.onths.  The  Commission  believes  a  12- 
month  effective  date  will  not  have 
substantial  long-term,  adverse  effects  on 
the  profits  or  continued  viability  of 
small  firm.s  —  most  of  which  also 
produce  or  import  products  other  than 
lighters, 

3.  Scope  of  the  standard.  The 
proposed  rule  covers  "disposable"  and 
"novelty"  lighters  The  proposed 
definition  of  disposable  lighters 
included  nonr^fiUable  lighters  and 
inexpensive  refiUable  butane  lighters 
(those  under  $2  00  m  Customs 
Valuation  if  im.poned  or  under  S2.00  in 
ex-factory  price  if  manufactured 
domestically]  The  proposed  definition 
of  novelty  lighter  covered  lighters 
resembling  any  other  object  in  physical 
form  or  function  The  proposed  rule  did 
not  include  any  liquid-fuel  lighters  or 


refiUable  butane  luxury  lighters  ($2  00 
or  more  in  Customs  Valuation  or  ex- 
factory  pnce), 

a.  Luxury  lighters.  One  commenter 
supports  the  exclusion  of  luxury  lighters 
from  the  s«::of>e  on  the  basis  they  do  not 
present  an  unreasonable  child-play  fire 
risk.  The  commenter  stated  the 
economic  burden  of  the  rule  would  be 
significantly  greater  if  luxury  lighters 
ware  covered  due  to  the  expense  of 
changes  in  tooling  to  incorporate  child- 
resistant  features  on  lighters  with 
li.Tuted  production. 

Another  com.menter  stated  all  lighters 
sold  in  the  United  States  should  be 
covered  by  the  standard.  The 
commenter  believes  thai  luxury  lighters 
present  a  greater  hazard  than  described 
in  the  proposed  standard  due  to  their 
long  useful  lives.  The  commenter 
believes  the  Commission  understated 
the  benefits  and  overstated  the  costs  of 
including  luxury  lighters  in  the 
proposed  standard.  This  com.menter 
stated  that  the  Commission's  estimate  of 
a  $5.00  maximum  per-unit  price 
increase  from  making  certain  liquid-fiiel 
luxury  models  child  resistant  is  too 

Luxviry  lighters  account  for  an 
estimated  two  percent  of  residential 
structural  fires  started  by  children  under 
5  years  of  age  and  for  approximately  5 
to  8  percent  of  lighters  in  use  in  the 
United  States.  This  indicates  that  luxury 
lighters  have  a  relatively  low  nsk  of 
involvement  in  lighter  fire  incidents, 
despite  their  long  useful  lives.  The 
Commission  is  not  aware  of  any  deaths 
or  injuries  involving  children  under  age 
5  playing  with  luxury  lighters  that  are 
currently  on  the  market.  The  one  death 
the  staff  is  aware  of  involved  a  lighter 
with  a  unique  operating  mechanism 
This  lighter,  which  sold  in  low 
numbers,  was  withdrawn  from  the 
market  in  1991. 

The  Commission  believes  the  $5-10 
million  estimate  of  additional  benefits 
for  a  rule  including  luxury  lighters  is 
generous  rather  than  underestimated. 
The  estimate  assumes  some  deaths  and 
injuries  related  to  luxury  lighters  would 
be  addressed  by  the  rule. 

The  latest  available  industry 
information  indicates  that  $1.00-3  00 
would  be  a  more  appropriate  range  of 
per-unit  retail  cost  increases  for  child- 
resistant  luxury  lighters  The  best 
current  estimate  of  the  number  of  luxury- 
lighters  affected  is  15-20  million  units. 
Even  using  the  most  conservative  cost 
increase  of  $1.00  per  unit,  for  15  million 
units,  the  total  additional  annual  cost  of 
a  rule  including  luxury  lighters  would 
be  approximately  $15  million. 

Therefore,  the  estimated  annual  net 
benefits  of  a  rule  that  included  luxury 


lighters  would  still  be  $5-10  million  less 
than  a  rule  covering  only  disposable  and 
novelty  Ughters. 

b.  Definition  of  disposable  lighters. 
Six  commenters  discussed  the  cost 
cutoff  in  the  definition  of  disposable 
lighter.  Two  of  these  commenters 
supported  the  proposed  definition, 
which  requires  refiUable  lighters  under 
$2.00  in  Customs  Valuation  or  ex- 
factory  price  to  be  child  resistant.  Three 
commenters  recommended  a  $1  00 
cutoff,  and  one  commenter 
recommended  a  $4.00  cutoff 

The  cost  cutoff  in  the  proposed  rule 
of  $2.00  in  Customs  Valuation  or  ex- 
factory  price  covers  refiUable  butane 
lighters  the  Commission  considers  to  be 
reasonable,  price-competitive 
substitutes  for  child-resistant 
nonrefiUables.  Complying  nonrefiUables 
are  expected  to  retail  for  about  $0  50- 
4  00.  The  vast  majority  would  retail  for 
under  $3  00.  Non-child-resistant 
refiUables  currently  retail  for  as  low  as 
$1.00;  many  models  retail  for  $3  00  or 
less,  Under  the  proposed  $2.00  cost 
cutoff,  non-child-resistant  models 
would  probably  not  retail  in  sig.iificant 
numbers  for  less  than  about  $5  00 

With  a  $1,00  cost  cutoff,  the  majority 
of  currently-available  refiUable  lighters 
the  Commission  considers  to  be  price- 
competitive  with  nonrefiUables  would 
not  be  covered  by  the  rule.  The  least 
expensive  non-child-resistant  lighters 
could  reaUstically  be  sold  at  retail  for 
$3.00,  a  level  considered  price- 
com.petitive  with  some  nonrefiUables. 
Consumers  might  substitute  significant 
numbers  of  such  non-child-resistant 
lighters  for  complying  lighters.  In 
addition,  a  $1.00  cutoff  may  encourage 
manufacturers  to  add  refill  ports  to 
nonrefiUable  lighters,  at  reportedly  little 
cost  or  effort,  to  circumvent  the  rule. 
Such  a  practice  is  more  likely  at  the 
$1  00  level  since  the  lighters  could  be 
competitive  with  a  larger  proportion  of 
complying  lighters.  Although  the  cost  of 
the  rule  would  be  reduced  with  a  $1  00 
cost  cutoff,  the  potential  benefits  could 
be  reduced  significantly.  Estimated 
annual  net  benefits  would  probably  be 
reduced  by  up  to  about  $5  million. 

With  a  $4.00  cost  cutoff,  the 
possibility  that  noncomplying  refiUable 
lighters  could  be  sold  at  retail  prices 
approaching  those  of  nonrefiUables 
would  be  minimized.  Many  refiUable 
lighters  the  Commission  does  not 
consider  to  be  price-competitive  with 
nonrefiUables  would  be  covered.  Up  to 
4-5  million  additional  units,  including 
many  retailing  for  over  $15,  could  be 
subject  to  the  rule.  Up  to  about  $8-10 
million  could  be  added  to  the  annual 
cost  of  the  rule  to  consumers.  Given  the 
small  number  of  deaths  and  injuries 
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associated  with  any  luxury  lighters,  it  is 
unlikely  the  benefits  of  the  rule  would 
be  greatly  increased.  Even  if  potential 
additional  benefits  were  generously 
estimated  at  up  to  $10  million,  expected 
net  benefits  would  not  significantly 
increase,  and  could  decrease  slightly.  In 
addition,  a  $4.00  cutoff  would  have 
significant  disruptive  effects  on  the 
sales  of  small  importers  of  moderate!  v- 
priced  refillable  lighters,  and  on  the 
availability  of  such  lighters  to 
consumers. 

Issuing  the  rule  with  the  proposed 
cost  cutoff  of  $2  00  in  Customs 
Valuation  or  ex-factory  pnce  would 
minimize  potential  consumer 
substitution  of  non-child-resistant 
lighters  for  complying  models,  without 
imposing  a  substantial  economic  burden 
on  small  businesses  and  without 
penalizing  firms  marketing  complying 
lighters.  The  estimated  annual  net 
benefits  of  the  rule  would  probablv  also 
be  maximized.  The  Commission 
believes  the  proposed  $2  00  cutoff 
provides  the  most  reasonable  balance  of 
safety  and  commercial  interests. 

c.  Uquid-fuel  lighters.  One  commentPr 
stated  that  inexpensive  liquid-fuel 
lighters  should  be  covered  by  the  rule  to 
prevent  low-cost  non-child-resisteint 
liauid-fuel  models  from  being 
suDstituted  for  complying  lighters. 

The  Commission  does  not  consider 
liquid-fuel  lighters  to  be  close 
substitutes  for  nonrefillable  disposable 
lighters.  Liquid-fuel  lighters  may  be 
viewed  as  inconvenient  to  refill,  do  not 
u.s€  pressurized  butane  fuel,  do  not 
contain  fuel  when  puniiased,  may  ha\  h 
different,  less  convenient  ignition 
mer:hanisms,  are  not  sold  in  multi- 
packs,  and.  in  general,  are  more 
expensive.  Unless  child-resistant  butaiif 
lighters  are  very  difficult  to  use,  it  is 
unlikely  consumers  would  give  up  the 
convenience  of  butane  lighters  for  non- 
child-resistant  liquid-fuel  lighters.  The 
Commission  believes  that  manufarturers 
in  the  highly-competitive  lighter  market 
will  assure  their  child-resistant  lighters 
are  convenient  to  use. 

The  additional  safety  benefits  for  a 
rule  including  inexpensive  liquid-fuel 
lighters  would  be  negligible.  The 
Commission  is  aware  of  one  child-play 
fire  death  and  one  injury  over  the  past 
10  years  involving  a  liquid-fiiel  lighter 

The  cost  of  the  rule  to  consumers 
would  increase  by  up  to  approximately 
$1-5  million;  many  such  lighters  would 
probably  be  discontinued  if  required  to 
be  child  resistant.  Including 
inexpensive  liquid-fuel  lighters  could 
decrease  the  estimated  annual  net 
benefits  of  the  rule  slightly, 

d.  Definition  of  novelty  lighters.  One 
commenter  supported  the  definition  of 


novelty  lighter  in  the  proposed  rule, 
which  is  any  lighter  that  resembles  any 
other  object  in  physical  form  or 
function.  Four  commenters  as.sened  that 
the  propo.sed  definition  is  too  broad  or 
too  subjective.  One  of  the  four 
recommended  a  definition  that  would 
include  lighters  with  shapes  that 
resemble  toys  or  adult  products,  such  a.'; 
watches,  that  are  adapted  to  toy-like 
uses  This  commenter  is  concerned  that 
regular  lighters,  if  adorned  with 
graphics,  might  be  considered  novelty 
lighters  The  other  thrt^e  commenters 
supported  the  draft  ASTM  voluntary 
standard  definition  that  was  submitted 
to  the  Commission  bv  tiie  Lighter 
As.socjation  m  July  1990  The  ASTM 
novelty  definition  int.iudes  lighters  that 
resemble  a  product  "nGrmally 
associated  with  children  playing." 

Two  commenters  requested  a 
definition  that  excludes  from  the  rule 
those  novelty  lighters  whose  Customs 
Valuation  or  ex-fartory  price  is  $1.00  or 
more  and  suggested  that  the  industry 
could  voluntarily  incorporate  a  manual 
on-off  switch  for  novelty  lighters  that 
a.-^  not  r<*quired  to  be  child  resistant. 

The  Commission's  primary  intention 
is  to  assure  that  the  scope  of  the  rule 
includes  novelty  lighters  that  appeal  to 
children.  The  Commi.ssion  agrees  that 
the  proposed  definition  could  include 
some  ligliters,  such  as  crystal  vases,  that 
would  not  necessarily  appeal  to  young 
children.  Although  the  Commission  did 
not  use  the  draft  voluntary  standard 
definition  of  novelty  lighter  in  the 
proposed  rule,  it  did  revise  the  scope  of 
the  definition  to  more  closely 
distinguish  the  lighters  that  present 
higher  nsks  from  child-play. 

The  suggested  cost  cutoff  of  $1.00  for 
novelty  lighters  is  not  appropriate 
because  most  novelty  lighters,  including 
many  considered  to  be  appealing  to 
children,  are  above  $1.00  in  Customs 
Valuation  The  concept  of  a  definition 
limited  to  the  shape  of  the  lighter  is  not 
acceptable  bef  ause  the  Commission 
l>elieves  that  lighters  with  appealing 
logos  or  graphics  also  are  likely  to  be 
played  with  by  children  and  thus 
should  be  considered  novelty  lighters. 
In  addition,  the  Commission  believes 
lighters  with  entertaining  audio  or 
visual  effects,  such  as  music  or  flashing 
lights,  also  would  appeal  to  children 
and  should  be  covered  Such  lighters 
may  not  have  modified  shapes. 

After  considering  these  comments,  the 
Commission  developed  the  following 
revised  definition  .Novelty  lighter  means 
a  lighter  that  has  entertaining  audio  or 
visual  effects,  or  that  depicts  (logos, 
decals,  art  work,  etc.)  or  resembles  in 
physical  form  or  function  articles 
commonly  recognized  as  appealing  to  or 


intended  for  use  by  children  under  5 
years  of  age  This  includes,  but  is  not 
limited  to.  lighters  that  depict  or 
resemble  cartoon  characters,  toys,  guns, 
watches,  musical  instruments,  vehicles, 
toy  animals,  food,  or  beverages,  or  that 
play  musical  notes  or  have  flashing 
lights  or  other  entertaining  features. 

The  Conunission's  staff  for  many 
years  has  provided  guidance  on  age 
appropriateness  of  toys  and  children's 
products  in  support  of  regulations  under 
the  Federal  Hazardous  Substances  Act. 
The  staff  is  prepared  to  make  similar 
interpretations  about  the  appeal  of 
novelty  lighters  to  children  under  5. 

Any  reduction  in  potential  safety 
benefits  of  a  rule  with  the  revised 
definition  would  be  slight.  The 
Commission  is  aware  of  no  deaths  or 
injuries  involving  novelty  lighters  that 
were  covered  by  the  proposed  rule  but 
that  are  not  included  in  the  revised 
definition.  Lighters  in  the  form  of  a 
cigarette  pack  and  a  gold  brick,  which 
were  involved  in  child-play  fire 
incidents,  would  have  been  covered 
under  the  prop>osal  but  will  not,  by 
virtue  of  their  appearance  alone,  be 
covered  under  the  revised  novelty 
definition.  However,  these  particular 
lighters  would  have  been  within  the 
scope  of  the  final  rule  because  they  are 
disposable  because  they  either  were 
nonrefillable  or  were  refillable  butane 
and  under  $2.00  in  Customs  Valuation 
or  ex-factory  price. 

The  Commission  supports  a  revised 
definition  largely  because  the  burden  on 
importers,  particularly  small  importers, 
would  be  reduced  without  reducing  the 
expected  net  benefits  of  the  rule.  If 
finalized,  the  definition  that  was 
proposed  might  result  in  the 
discontinuation  of  many,  if  not  most, 
novelty  lighters.  Although  the  revised 
definition  might  also  result  in  the 
discontinuation  of  many  novelty 
lighters,  it  would  allow  a  continued 
market  for  a  larger  number  of  novelty 
lighters. 

Excluding  some  novelty  lighters  from 
the  scope  of  the  rule  may  reduce  the 
annual  cost  of  the  rule  to  consumers  by 
up  to  $1  million.  The  impact  on  annual 
net  benefits  would  likely  be  negligible. 

The  revised  definition  of  novelty 
lighter  is  at  S  1210.2(d)  of  the  final  rule. 

4.  Test  protocol.  The  rule  requires 
subject  lighters  to  be  tested  using  panels 
of  young  children.  The  lighters  are 
considered  child  resistant  if  at  least  85 
percent  of  the  children  are  unable  to 
operate  them  during  a  10-minute  test 
period. 

a.  Acceptance  criterion.  Three 
commenters  supported  the  proposed  85 
percent  acceptance  criterion.  Two  of  the 
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three  strongly  opposed  an  acreptAncs 
criterion  atove  85  percent,  atatinfl  that 
it  would  be  an  unreasonabU  buraen  on 
the  industry. 

One  commenter  requested  that  the 
Commission  reduce  the  arceptance 
critenon  to  65  p)erc8nt  because  smaJl 
firms  with  lass  technical  reaources  to 
develop  child-resistant  lighters  may  h*i 
at  a  competitive  disadvantage 

One  commenter  stated  that  no  child 
under  the  age  of  5  should  be  able  to 
activate  a  lighler.  imniying  a 
recommendation  for  a  10O-pen;ent 
acceptince  cnlenon. 

The  commenters  provide  no  basis  for 
reducing  the  acceptance  critenon  to  65 
pt»rr:ent  or  for  incn>asing  the  accBptanre 
criterion  to  100  pen:erit.  A  63  percent 
arceptance  cntanon  would  not 
adequately  reduce  tht"  risk  of  f.res 
started  bv  young  chiiur«n,  since  the 
average  child  resistance  of  currently 
mirketed.  ncn-child-r«sistaiit  L^hters  is 
about  50  percent 

The  child-rtjsistant  lighter  test  results 
cieariy  support  the  feasibility  of  an 
acceptance  critenon  of  85  pen»nt.  The 
data  do  not  support  ^he  feasibility  of  an 
acceptance  critenon  of  100  percf  nt   A 
lighter  that  no  child  under  5  could 
operate  would  hkely  be  very  difficult  for 
adults  to  operate  as  well.  In  order  for 
cnild-resistant  lighters  to  address  the 
nsk  of  injury  most  effectively,  adults 
must  be  willing  to  use  them  If  adult.s 
are  unable  or  unwilling  to  use  child- 
resistant  lighters,  they  may  switch  to 
available  non-chiUl-resistant  bghters 

Minimizing  the  potential  for  adverse 
competiuve  effects  on  snr.all  firms  w-^-; 
considered  when  the  85-perc8nt 
acceptance  critenon  was  recommended; 
85  percent  is  the  highest  accpptani;.e 
criterion  the  Commission  considers 
technically  and  commercially  feasible 
for  most  firms 

b.  Definitior  of  successful  opemUon. 
Three  commenters  opposed  the 
proposed  one-signal  definition  of 
successful  operation  and  recomraeaded 
a  two-signal  definition.  These 
commenters  argued  that  one 
instantaneous  activation  doos  not 
indicate  a  child's  ability  to  start  a  fire 
and  that  electronic  surrogate  lighters 
may  produce  erroneous  signals.  One  of 
the  commenters  stated  that  a  change 
from  a  two-signal  definition  to  one- 
signal  definition  can  make  as  much  as 
a  12  percent  differer.ne  in  the  test  results 
and  can  mean  the  difference  between  a 
lighter  parsing  or  foiling  the  85  perc*n* 
acceptance  cnterion  requirement 
One  com.menter  supported  the 
proposed  one-signal  definition.  This 
commenter's  testing  experience  shows  a 
high  percentage  of  the  children  who 


operated  the  lighter  once  operated  it  • 
second  time. 

The  Commiaaion  does  not  find 
arguments  against  defining  successful 
operation  as  one  signal  of  the  lighter 
persuasive  The  final  report  of  the 
results  of  the  Commission's  child- 
resistant  hghter  testing  shows  the 
majonty  (75  percent)  of  the  children 
who  operated  the  lighters  once  were 
able  to  operate  the  lighters  a  second 
time  Therefore,  although  a  brief  signal 
mav  not  represent  maintenance  of  a 
n-^me,  it  is  a  strong  predictor  of  future 
success. 

The  test  protoc:nl  procedures  guard 
against  reporiini?  an  erroneous  signal  as 
B  successful  operation  The  tester  is 
r>K)uirpd  to  venfy  the  surrogate  lighter  is 
function ing  pro[>er!y  by  operating  the 
lighter  before  md  after  each  child 
participate*  In  addition,  if  the  tester 
hears  a  signal  dunng  the  test  without 
the  child  aftualiv  overcoming  the  cJiild- 
resistanl  mechanism,  the  data  for  that 
child  are  eliminated  from  the  test  and 
replaced  with  results  from  another 
eligible  child 

The  statement  by  the  commenter 
about  one  manufacturer  obtaining  a  12 
percent  difference  in  results  between 
one  and  two  operations  also  Is  not 
persuasive  These  data  appear  to 
support  a  one  signal  definition  as  a 
more  stn.ngent  requiremenL  In  any 
event,  ihe  commenter  did  not  supply 
sufficient  data  far  any  independent 
evaluation  to  be  made  of  the  possible 
reasons  for  a  12  ptircant  difference, 
which  is  not  consistent  with  the  results 
from  Commission -sponsored  testing. 

c.  Number  of  demonstrations  of 
lighter  operation  Four  commenters 
stated  there  is  no  adequate  basis  for 
requiring  thr«e  demon.5trations  of  lighter 
operation  as  proposed  They  state  the 
low  numl>er  of  sucr^s.-uis  after  one 
demonstration  m  the  c±ild-resistant 
lighter  test  results  is  insufficient 
justification.  The  commenters  state  that 
there  is  no  evidence  that  throe 
demonstrations  will  enhance  the  safety 
of  lighters 

Two  commenters  with  expenenca 
conducting  cigarette  lighter  testing 
supported  the  need  for  more  than  one 
demonstration  to  assure  that  the 
children  have  observed  the  lighter 
operation  However,  one  of  these 
commenters  expressed  concern  that 
th.-t»t»  demonstrations  is  too  stringent 
bocause  it  encourages  the  children  to 
concentrate  on  the  lighter  in  an 
unnatural  fashion  The  commenter 
stated  the  first  demonstration  serves  to 
nftrac-t  the  children's  attention  with  the 

noise  '  The  second  demonstration 
shows  them  where  to  focus  their 
attention,  and  the  third  demonstration 


literally  teaches  them  how  to  use  the 
lighter.  This  commenter  recommended 
two  demonstrations. 

The  final  report  of  the  results  of  the 
child-resistant  lighter  tests  shows  that, 
although  more  children  were  successful 
after  three  demonstrations  than  after  one 
demonstration,  the  differences  are  not 
statistically  significant  In  addition,  for 
the  lighters  tested,  the  number  of 
demonstrations  does  not  affect  the  final 
result  —  whether  a  lighter  meets,  or  fails 
to  m9«t.  an  85  percent  acceptance 
criterion.  Although  these  djta  dn  not 
support  »he  need  for  three 
demonstrations,  th  j  Commission 
believes  it  is  important  to  a.ss  'rp  that  the 
children  are  provided  with  an  adequate 
opportunity  to  observe  lightei-  operation. 
The  two  demonstrations  recnm.mended 
by  one  commenter  would  accomplish 
this  objective.  The  Comm.ission  revised 
§1210  4(0(3)  of  the  fins!  rule  to  require 
two  demonstrations. 

d  Conducting  the  drmon^tratinn.  One 
commenter  stated  that  the  requirement 
in  the  prt^posed  standard  to  use  one  of 
tlie  children's  lighters  to  conduct  the 
demonstration  could  bias  the  test 
results.  If  the  other  child  is 
disappointed  Ijecause  the  testar  did  not 
operate  his  or  tier  lighter  too,  the  child's 
frustration  may  affect  his  or  h<r 
performance  In  the  second  5-niinul8 
peii'id.  This  commenter  recommended 
using  a  separate  lighter  to  con.iucl  the 
demonstration. 

A  second  commenter  recomr-iendod 
the  tester  demonstrate  the  lighter  while 
kneeling  between  tlie  two  children 
being  tested  to  assure  that  the  children 
have  a  normal  view  of  the  operation  and 
the  child-resistant  mechanism  is  not 
hidden  from  view. 

A  third  commenter  recommended 
specific  guidelines  for  orientation  of  the 
lighter  during  the  demonstration  to 
assure  uniformity  among  the  testers. 
This  commenter  also  recommended 
Lhat.  after  one  demonstration,  the 
children  switch  places  for  the  secx)nd 
demonstration,  since  one  child  may  be 
on  the  opposite  side  of  the  ch^'d- 
resistant  feature. 

The  purpose  of  using  one  of  the 
children's  lighters  for  the  demonstration 
is  to  assure  them  the  lighters  they  are 
using  will  make  the  signal.  When  a 
separate  lighter  is  used  to  conduct  the 
demon.stration.  some  children  still  want 
the  tester  to  try  their  hghter,  To  address 
the  concern  of  potential  bias,  each 
chJld's  lighter  can  be  demonstrated  one 
time  in  conducting  the  two 
demonstrations  in  the  test  procedure. 
This  will  assure  each  child  that  his  or 
her  own  lighter  is  capable  of  making  the 
signal. 


Federal  Register  /  Vol.  58.  No.  131  /  Monday.  July  12,  1993  /  Rules  and  Regulations  37579 


Conducting  the  demonstration  from  a 
osition  between  the  children  may  not 
e  the  best  orientation  for  all  lighters  It 
would  also  be  difficult  for  the  tester  to 
verify  the  ch.ldren  are  watching  the 
demonstraticn  since  he  or  she  will  be 
behind  the  children.  Flaving  the 
children  switch  places  would  assure 
both  children  have  observed  the 
mechanism  torn  the  same  perspectrte 
However,  switching  has  the  potential  for 
adding  confusion  to  the  test  and  may 
result  in  mixing  up  the  children's 
lighters  and/or  the  data  corresponding 
to  each  child.  Accordingly,  the 
Commission  has  not  included  these 
requirements  in  the  final  rale  However. 
the  Commission  has  included  more 
specific  requirements  for  orientation  of 
the  lighter. 

Revised  §  1210.4(f)(3)  of  the  final  rule 
requires  the  use  of  each  child's  lighter 
once  during  the  two  demonstrations. 

e.  Documentation  of  the 
demonstration.  One  commenter 
recommended  that  the  test  require  a 
photograph  to  be  taken  to  show  how  the 
lighter  is  held  during  the  demonstration. 

Since  how  llie  demonstration  is 
conducted  could  be  critical  to  the  test's 
ability  to  determine  whether  a  hgiiter  is 
child-resistan;,  the  Ccmmlssion  decided 
to  include  such  documentation  in  the 
qualification  testing  records  required 
under  §  1210  17[a)  As  an  alternative  to 
a  photograph,  a  video  tape  would  also 
be  acceptable.  For  Lhe  same  reason,  the 
Commission  decided  to  include 
documentation  of  tiie  orientation  of  the 
tester's  body  and  hand  to  the  children 
dunng  the  dem.onstratian.  Revised 
sections  1210. 5(g]  and  1210.17(a)  of  the 
final  rule  require  such  documentation  of 
the  demonstration.  Set:tion  1210  5(g) 
has  b<?en  revised  to  include  conditions 
iniende-^  to  ens;jre  that  any  video  taping 
or  photc-nphing  does  not  distracl  the 
children  dunng  the  test. 

f.  Number  of  testers  and  maxirr.um 
and  minimum  number  of  children  per 
tpster.  One  commenter  recommended 
that  the  five  or  six  testers  required  m  the 
proposed  standard  be  re<iuced  to  three 
testers  for  each  IQO-chiki  test  panel 

A  second  commenter  recommended 
allowing  a  20  percent  maximum  nunit^er 
of  children  per  tester  whether  5  or  6 
testers  are  used  This  would  preclude 
exceeding  the  maximum  allowance 
when  a  test  is  begun  walh  5  testers 
(proposed  maximum  of  20  +or-  2 
children),  but  completed  with  6  testers 
(proposed  maximum  of  1 7  -for-  2 
children),  if  one  of  the  original  5  testers 
drops  out  because  of  illness  or  some 
other  reason. 

No  rationale  is  provided  for  the 
recommendation  for  three  testers 
instead  of  five  or  six.  The  results  of  the 


Toronto  retest  in  the  venficalion  testing 
were  affected  by  one  tester  (out  of  six) 
who  was  particularly  adept  at  obtaining 
the  children's  ccMDperation.  That  tester, 
who  conducted  30  percent  of  the  test, 
had  an  excessive  effect  on  the  success 
rate  hi  order  to  minimize  the  potential 
for  bias  the  Commission  determined  the 
number  of  children  tested  by  an 
individual  tester  should  be 
approximately  20  percent  of  the  panel 
for  5  testers,  or  approximately  17 
percent  of  the  panel  for  6  testers. 

The  Commission  does  not  support  a 
revision  to  allow  a  maximum  of  20 
percent  for  all  tests.  Such  a  revision 
would  be  restrictive,  since  it  would 
require  each  of  5  testers  to  test  exactly 
20  children.  Currently,  each  tester  of 
five  is  allowed  to  test  20  +or-  2  children 
(i.e..  18. 19.  20.  21.  or  22  children).  This 
flexibility  facilitates  expeditious  testing 
and  allows  totals  to  be  an  odd  number 
(i.e.,  19  or  21)  for  circumstances  where 
results  for  one  child  in  a  pair  are 
dropped  from  the  test.  However,  there  is 
a  need  to  address  the  very  likely 
situation  where  a  test  is  initiated  with 
five  testers  but  completed  with  six 
testers.  When  testing  is  initiated  with  5 
testers,  no  tester  should  test  more  than 
19  children  until  it  is  certain  that  the 
test  can  be  completed  with  5  testers. 
This  will  preclude  exceeding  the 
maximum  requirement  in  case  six 
testers  are  needed. 

The  Commission  added  a  "Note"  to 
§  1210  4(b)(3)  to  discuss  how  the 
protixol  applies  to  the  circumstances 
u  hen  a  tester  drops  out. 

g.  Number  of  surrogate  lighters.  One 
commenter  asked  (1)  can  the  same  6 
surrogate  lighters  be  used  in  more  than 
one  100-child  panel  and  (2)  if  a 
surrogate  lighter  is  damaged  during 
testing,  should  it  be  replaced  with  an 
additional  surrogate  lighter  or  should 
the  testing  continue  with  less  than  6 
surrogate  lighters? 

If  the  surrogate  lighters  meet  all  of  the 
requirements  in  §  1210.4(c),  they  may  be 
used  in  more  than  one  100-child  panel 
test.  If  a  surrogate  lighter  is  permanently 
damaged  and/or  no  longer  represents 
the  production  lighter  intended  for  use, 
testing  should  continue  using  the 
remaining  lighters. 

To  address  these  issues,  and  to  make 
the  mini.mum  and  maximum 
requirements  equivalent  to  the 
requirements  for  testers,  the 
Commission  revised  §  1210.4(c)  in  the 
fiMal  standard 

h.  Test  site.  One  commenter  requested 
a  modification  of  the  test  site 
requirem.ent  to  allow  testing  at 
centralized  lo<::ations 

The  Commission  agrees  that  this 
alternative  methodology  would  improve 


the  efficienrv  of  test  completion; 
at  (  nrriini'v   :^;,e  (.ummission  revised 
ir.e  ':rih,  rv-ie  o:  6,i  iow  testing  at 
centralized  locations.  If  a  central  facility 
is  allowed,  it  is  important  the 
participating  children  be  drawn  from 
various  locations  throughout  the 
geographical  area  to  achieve  the  same 
objective  as  multiple  test  sites  —  varied 
economic  and  social  backgrounds. 
Accordingly,  the  Commission  included 
this  limitation  on  the  use  of  centralized 
locations  in  the  final  rule. 

In  order  to  accommodate  a  central  test 
facility,  the  Commission  revised 
§  1210.4(b)  of  the  final  standard. 

i.  Test  environment.  One  commenter 
recommended  the  test  be  conducted 
with  the  children  sitting  on  the  floor, 
but  with  a  table  in  the  room  so  they  can 
use  it  if  desired. 

The  Commission  does  not  support 
conducting  the  test  with  the  children 
sitting  on  the  floor.  The  piupose  of 
seating  children  a  specified  distance 
apart  at  a  table  is  to  standardize  the  test 
and  to  facilitate  the  interaction  of  the 
tester  with  the  children.  The  test 
procedure  at  §  1210.4(b)(2)  does  allow 
children  freedom  of  movement  to  work 
with  their  lighters,  so  long  as  the  tester 
can  watch  both  children  at  the  same 
time.  Therefore,  a  child  could  get  down 
on  the  floor  and  roll  the  lighter  if  he  or 
she  chose  to. 

The  Commission  revised  the  test 
environment  requirement  to  change  the 
specified  distance  between  the 
children's  chairs  from  1.5  feet  to  6 
inches.  In  actual  practice,  the  testers 
place  the  children  approximately  6 
inches  apart  in  order  to  better  observe 
both  of  the  children.  The  Commission 
revised  §  1210.4(b)(2)  of  the  final  rule 
accordingly. 

j.  Age  and  sex  distribution  of  child- 
test  panel.  One  commenter  requested 
some  flexibility  in  the  age  and  sex 
quotas  in  the  child-test  panel.  The 
commenter  suggested  the  quotas  allow 
for  *0T- 1  child  in  each  age  and  sex 
category. 

Allowing  flexibility  in  the  age  and  sex 
quotas  is  acceptable  and  would  help 
expedite  completion  of  test  panels.  To 
address  this  request,  the  Commission 
revised  §  1210.4(a)(4)  of  the  final  rule. 
To  ensure  uniformity,  the  Commission 
also  added  a  "Note"  to  provide  a 
formula  for  calculating  a  child's  age  in 
months. 

k.  Panel  size.  One  commenter 
supported  the  requirement  in  the 
proposed  standard  for  a  100-child  test 
panel. 

A  second  commenter  requested  that 
the  test  be  conducted  with  sequential 
panels  of  50  children  each,  instead  of 
100  children  each,  in  order  to  ease  the 
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burden  on  testing  organlrations  ss  well 
as  providing  efficient  testing  for 
manufacturers. 

Sequential  testing  has  been  used 
successfully  with  panels  of  50  children 
to  test  chiid-resislant  packaging  under 
the  Poison  Prevention  Packaging  Act. 
Initially,  50-chlld  panels  were  also 
considered  for  cigarette  lighter  testing. 
During  the  statistical  analysis  of  the 
venficaUon  testing,  the  effect  of  panel 
size  on  success  rates  was  evaluated 
Panels  of  50  were  significantly  different, 
while  panels  of  100  were  not,  Due  to  the 
potentially  higher  variability  associated 
with  lighter  testing  than  with  child- 
resistant  packaging,  the  Commission 
increased  the  panel  sire  to  100  ciiildren 
There  is  currontly  no  basis  for  changing 
this  provision. 

1.  Testing  in  countries  outside  the 
United  States  Five  commenters 
expressed  concern  about  the 
comparabihty  of  results  from  testing 
outside  the  United  States  with  results 
from  testing  within  the  United  States, 
Two  of  the  commenters  were  conceme<l 
that  the  differences  in  cultures, 
educational  systems,  laws,  and  attitudes 
of  the  various  countries  manufacturing 
lighters  will  make  it  difficult  to  achieve 
comparable  results.  Two  commenters 
were  concerned  about  the  differences  m 
abilities  of  children  from  different 
countries,  since  children  in  many 
countries  outside  the  United  States  are 
not  exposed  to  the  types  and  variety  of 
mechanical  devices,  toys,  video  games, 
etc.,  available  in  the  United  States  that 
require  a  high  degree  of  hand-eye 
coordination  and  problem-solving 
abilities. 

Most  of  these  commenters  slated  that 
the  Commission  should  require  testing 
to  be  performed  in  the  United  States  in 
order  to  ensure  compliance  with  the 
rule. 

One  commenter  did  not  oppose 
testing  outside  the  United  States. 
However,  this  commenter  recommended 
that  foreign  testing  laboratories  be 
approved  (certified)  by  the  Commission. 
Several  other  commenters  also 
suggested  testing  be  conducted  by 
certified  laboratories  that  have  met 
criteria  established  by  the  Commission. 

The  Commi&sicn  snares  these 
commenters'  concerns.  Cultural 
differences,  such  as  attitudes  about  fire. 
may  influence  the  testers  and/ or  the 
children  and  bias  the  test  results.  The 
potential  fw  bias  is  a  substantial 
concern,  since  tester  bias  was  identified 
as  a  significant  influence  on  test  results 
during  verification  testing  conducted  m 
Canada.  The  proposed  rule  attempts  to 
address  this  Issue  by  requiring  at  least 
one  test  of «  lighter  in  both  the  U.S.  and 
the  other  country  to  confirm  that  results 


equivalent  to  those  obtained  In  the 
United  States  can  be  obtained  in  the 
other  country  Undur  the  proposal,  tests 
of  other  lighters  could  then  be 
perfonned  In  the  other  country. 
However  restricting  testing  to  the 
United  States  is  the  only  certain  way  to 
a-ssure  the  results  r«present  the 
r.apabihtia8  of  children  in  the  United 
States  \o  operate  liRhters 

The  Commission  agrees  that 
rvist,nc1;ng  testing  la  the  United  States 
would  facilitate  enforcement  of  the  rule. 
The  Commission  staff  can  visit  domestic 
testing  firms,  witness  tests,  and  question 
testers  and  test  subiects.  Records  and 
personnel  of  foreign  testing  firms  are  not 
subject  to  the  C-ommission's  authority. 

Tne  Commi-ssion  is  not  planning  to 
develop  a  program  to  certify  or  accredit 
iestma  facihties  The  Commission 
would  support  the  development  of  such 
a  program  by  the  Lighter  Association, 
Inc.,  or  other  interested  parties.  The 
Commission  dt^es  plan  to  conduct 
programs  to  educate  manufacturers, 
i.T. porters,  and  testing  organizations 
about  the  requirements  of  the  rule. 

Rpstntling  testing  to  the  U.S.  would 
result  in  virtually  no  adverse  impact  on 
small  firms  This  is  because:  (1)  testing 
costs  are  similar  either  in  or  out  of  the 
U  5.(2)  all  firms,  including  small  firms, 
would  have  access  to  test  facilities  or 
services  in  the  U.S.,  (3)  testing  costs  are 
a  minor  portion  of  total  compliance 
costs,  and  1 4)  there  would  be  no  effect 
on  the  availability  of  riiild-resistant 
lighters  to  the  pubhc.  In  view  of  this 
lack  of  impad  and  the  f>08sibility  that 
not  restricting  testing  to  the  U.S.  could 
bias  the  test  results,  the  Commission 
revised  §  1210  4(a)(3)  and  §1210.4(b){2) 
of  the  final  rule  to  restrict  testing  to  the 
United  States. 

m  Lighter  label  Two  commenters 
recommended  a  requirement  for  a 
mandatory  permanent  warning  label  on 
the  hgi-iter  stating  "Keep  lighters  out  of 
the  reach  of  children."  One  of  the 
commenters  also  recommended  an 
information  label  to  inform  parents  and 
care-givers  that  complying  lighten  are 
only  85  percent  child  resistant  for 
children  up  to  51  months  of  age.  One  of 
the  commenters  stated  the  labeUng 
requirement  in  the  ASTM  voluntary 
standard  is  not  sufficient  because  it 
allows  the  warning  label  to  be  on  the 
package,  which  is  oflen  discarded. 

As  stated  in  the  preamble  to  the 
proposal,  most  lighters  or  their 
packaging,  including  virtually  all 
disposables,  are  already  labeled  "keep 
awav  from  children."  ASTM 
Subcommittee  F15.02.  Safety  Standards 
for  Lighters,  just  completed  revisions  of 
the  voluntary  standard.  ASTM  F-400.  to 
strengthen  and  emphasize  this  warning. 


The  Commiasion  does  not  see  a  need  for 
an  additional,  and  potentially 
confusing,  warning  that  complying 
lighters  are  only  85  percent  child 
resistant  for  children  up  to  51  months 
of  age.  The  warning  required  by  the 
voluntary  standard  is  intended  to 
inform  parents  and  care-givers  to  keep 
lighters  away  from  children  of  all  ages. 
Although  a  mandatory  label  would  not 
add  significantly  to  manufacturers' 
costs,  the  benefits  may  also  be 
negligible.  To  the  extent  that  labeling 
would  be  effective,  the  benefits  should 
be  achieved  by  voluntary  compliance 
with  ASTM  F-400. 

n.  Consumer  education.  One 
commenter  asked  the  Commission  to 
remember  to  continue  efforts  in  the  area 
of  consumer  education  to  further  reduce 
the  number  of  child-play  fire  Incidents. 

The  Commission  intends  to  take  part 
in  an  aggressive  and  comprehensive 
public  information  and  education 
campaign  to  increase  consumer 
awareness  of  the  involvement  of  lighters 
and  matches  in  child-play  fires.  This 
Information  will  make  consumers  aware 
of  the  availability  and  beneficial  effects 
of  child-resistant  lighters.  Consumer 
acceptance  is  critical  to  the  effectiveness 
of  the  standard. 

0.  TVo-motJon  feature.  One 
commenter  stated  that  single-motion 
child-resistant  devices  provide  an 
unnecessarily  low  level  of  safety  and 
recommended  requiring  the  child- 
resistant  mechanism  to  operate 
consecutively  in  at  least  two  different 
directions.  The  commenter  stated  that 
well-known  knowledge  of  child 
behavior  provides  the  basis  for  this 
recommendation.  The  commenter 
submitted  several  patents  for  child- 
resistant  designs  to  show  the  state  of  the 
art  supports  tLe  recommended 
requirement 

This  commenter  does  not  provide 
facts  to  show  a  two-direction  action  Is 
necessary  to  address  the  risk  of  injury 
associated  with  children  playing  with 
lighters.  The  recommended  action  is 
one  of  many  effective  child-resistant 
strategies  described  in  the  March  1986 
COMSIS  Corporation  report  "Abihties 
of  Young  Children  to  Operate  Butane 
Cigarette  Lighters."  In  addition,  a  lighter 
design  that  does  not  require  a  two- 
direction  action  exceeded  the  proposed 
85  percent  acceptance  criterion  in  the 
Commission  child-resistant  lighter 
testing.  The  final  rule  is  based  on  the 
conclusion  that  the  child-panel  testing 
is  an  adequate  measure  of  the  child- 
resistant  effectiveness  of  a  lighter 
design.  The  Commission  can  tee  no 
reason  to  limit  the  range  of  designs  that 
could  be  utilized  by  imposing  specific 
design  requirements  in  the  rule.  Lastly. 
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and  dispositively,  section  7(a)(1)  of  the 
CPSA  requires  that,  for  other  than 
labeling,  warning,  and  instructions 
requirements,  a  "consumer  product 
safety  standard  shall  consist  of ,. 
[rlequirements  expressed  in  terms  of 
performance  requirements."  15  U.S.C. 
2056(a)(1).  This  statutory  prohibition 
prevents  adoption  of  this  commenter  s 
suggestion  for  a  two-motion  child- 
resistant  mechanism. 

p.  Lighter  fame  charactenstics.  A 
commenter  noted  that  the  casualty  rates 
in  child-play  fires  started  by  children 
under  5  were  higher  for  lighters  than 
matches,  and  siiggested  that  excessive 
lighter  flame  height  or  contaminated  gas 
could  be  factors. 

This  commenter  does  not  provide 
data  to  show  that  specifications  for 
flame  height  or  fuel  composition  would 
address  the  child-play  hazard.  Available 
investigative  data  indicated  that,  on 
average,  children  who  started  fires  with 
lighters  were  younger  than  those  who 
started  fires  with  matches.  This 
difference  in  age  may  indicate  that  once 
a  fire  has  started,  fewer  of  the  children 
who  started  fires  wdth  lighters  were  able 
to  respond  to  prevent  injury  or  death 
than  were  the  older  children  who 
started  fires  with  matches.  This  could 
contribute  to  the  higher  casualty  rates  in 
hghter  child-play  fires. 

In  addition,  the  ASTM  standard  — 
F400,  Consumer  Safety  Specification  for 
Lighters  —  includes  requirements  for 
flame  height  and  for  the  characteristics 
of  the  fuel  mixture.  Since  conformance 
to  this  voluntary  standard  is  reported  to 
be  high,  many  lighters  currently  on  the 
market  already  meet  such  requirements. 
5.  Certification  requirements. 
a.  Legal  obligations  of  the  importer. 
One  commenter  noted  that  different 
provisions  of  the  certification 
requirements  state  "either  the 
manufacturer  or  importer"  or  the 
"manufacturer  and  importer"  have 
certain  responsibilities.  They  requested 
clarification  of  who  specifically  is 
responsible. 

For  imported  lighters,  the  importer  is 
responsible  for  the  certification  that  the 
lighters  comply  and  for  compUance 
with  the  appropriate  certification  label, 
testing,  and  recordkeeping 
requirements.  Although  importers  may 
meet  these  obligations  through  actions 
by  the  foreign  manufacturer,  the 
importer  is  legally  responsible  for  the 
products  that  it  imports.  (The 
Commission  does  not  have  jurisdiction 
over  the  manufacture  of  products  in 
foreign  countries,  as  such.  Section 
3(a)(4)  of  the  CPSA  defines  the  term 
"manufacturer"  as  including  importers. 
15  U.S.C  2052(a)4).)  The  Commission 


made  minor  changes  to  §  1210  12(a)(1) 
to  clarify  the  role  of  the  importer. 

b.  Certificate  of  compliance.  One 
commenter  asked  whether  the  certifiMte 
of  compliance  can  be  pnnled  on  the 
shipping  carton.  Anotner  asked  whether 
a  certificate  of  compliance  is  required 
for  lighter  samples.  Three  commenters 
stated  that  requinng  the  d8te(s)  of 
manufacture  on  the  certificate  of 
compliance  is  unduly  burdensome 
because  any  shipping  unit  may  contain 
lighters  manufactured  on  many  different 
dates.  The  commenters  questioned  the 
need  for  this  requirement,  since  each 
individual  lighter  is  date  coded. 

As  long  as  the  shipping  carton  i-;  the 
shipping  unit  sent  to  distributors  or 
retailers,  or  is  included  within  the 
shipping  unit,  the  practice  of  printing 
the  certificate  of  compliance  on  the 
shipping  carton  is  acceptable 

The  standard  applies  only  to  lighters 
that  are  consumer  products,  i  e  ,  those 
that  are  intended  for  consumers,  or  that 
are  likely  to  be  distributed  to  consumers 
more  than  occasionally.  15  US  C. 
2052(a)(1).  Samples  shipped  to 
distributors  or  retailers  (for  example  as 
promotional  items  not  intended  for 
resale),  would  not  require  a  certificate  of 
compUance  unless  they  meet  these 
criteria. 

Section  14  of  the  CPSA  states  that  a 
certificate  of  comphance  shall  include 
the  date  of  manufacture.  In  addition, 
date(s)  on  the  certificate  of  compliance 
will  facilitate  the  identification  of 
suspect  merchandise  in  the  event  of  a 
recall.  Manufacturers  may  meet  this 
requirement  by  providing  a  range  of 
production  dates.  With  proper  inventory 
control,  manufacturers  should  be  able  to 
identify  the  date(s)  of  manufacture  at 
the  time  the  Lighters  are  boxed  for 
shipping. 

c  Lighter  date  code  labeling 
requirement.  One  commenter  requested 
a  change  to  the  lighter  labeling 
requirement  to  allow  a  31-day 
manufacturing  period  instead  of  the 
proposed  30  days,  so  calendar  months 
can  be  used  in  date  codes.  The 
commenter  also  asked  if  the 
identification  of  the  manufacturer  can 
be  met  by  the  current  industry  pra<:ti(  e 
of  stamping  the  name  on  the  plastic  or 
metal  lij^ter  case. 

The  Commission  changed  the 
requirement,  at  §  1210.12(c)(1)  m  the 
final  standard,  to  31  days.  The  current 
practice  of  identification  of  the 
manufacturer  on  the  lighter,  described 
by  the  commenter,  is  acceptable 

d.  Definition  of  lighter  "model."  One 
commenter  recommended  defining 
"model"  in  terms  set  forth  under  section 
37  of  the  CPSA  to  identify  the  hgliters 
a  manufacturer  must  test.  SetUon  37 


defines  model  as    one  that  is  distinctive 
m  functional  design,  const.'-u;.-'.,r,r.. 
warnings  or  instrurtions  related  to 
M<fety.  funrtion,  usy»*r  population,  or 
other  diaraci  en  sties  which  could  h'IhI 
the  produfi  »  safety  related 
performanc*     15  U.S.C  2084(e)(2). 

The  s«>ction  37  definition  is 
uri suitable  since  it  does  not  provide 
specific  guidance  on  which  variations  in 
the  design  of  lighters  r  ould  affect  child 
resistance.  However,  'fie  Commission 
added  the  foilowing  tit^fir.ii.on  of  mocW 
at  §  1210  2  of  the  fioAi  stanaard' 

A  "modei"  is  one  or  more  cigarette 
,!:ghter(&)  from  the  sam*^  manufarv,;r».r  -r 
i:nfvorter  that  do  not  differ  from  em  ;., 
other  in  design  or  other  (■,!,«,-«(  i. ■-.«,;:  $ 
in  anv  manner  that  me\  afft-d  ;  .',i..i,i 
n^sLstance  Lighter  t.nara'i«-',.st.(  <s  -nat 
mav  effwl  child-resist8r:(,p  ::\,  '..,:i>'   t:;,;: 
ere  not  limited  to  st7>,  s:in;,Hi,  cait 
rijatenai.  and  ignitjn:-  ••ii«.  .[.anism 
including  chiid-resistant  features). 

The  Commi.<»,sion  aisc  rfvised 
§  1210  1 .")  to  requir*  tii^^  ;  roi: ;i. : 
s purification  to  incsuCif  '.lie  ccKiel 
nemeis)  or  numbensi  that  correspond  to 
the  surrogate  lighters  use>d  for 
qualification  testmjj 

e,  Qualificotiun  testing  Out 
commenter  requested  a  rtnisu.>r!  to  ittv 
provision  that  require*  new 
qualification  testing  if  e  r,c>n-ei;:,;\(s 
action  changes  the  produa  m  a  riiannw 
that  could  affe<:t  it.s  child-  resistance. 
They  suggest  new  testing  is  only 
required  if  the  change  "adversely" 
affwrts  the  child-rwsistancp 

The  Commission  mane  tii,,i)i 
clanfication  in  §  1210  U\t    bi;;  r.-ites 
Lh  e  m  an  u  f act  u  rer  o  r  11  r : ;  i  ( i "  e  '■  ,n :, , , '., ;  :n.' 
able  to  estanhsh  that  «  i  :.iMr.^;t-  u.,,  •,,>! 
a d ve rse  1  y  a ff eci  ch .  i i j  ri^s,^:  n i . i  r-  A 
similar  Clarification  hh*  '•♦•i--,  (sfii.ift^  \q 
§  1210, 14(a)  to  maKf'  i"  ■:  n^ar  *;,h;  e 
model  that  differs  frorn  n  ['"i-v :,;'  !.«,:', 
qualified  model  oniv  r-^v  i;:fii'rt:iL«s  Uial 
do  not  have  an  adverse-  HffHd  nr;  child 
rwsistanc*  n«wd  no'  U- 
qualifie<i 

f  Pmauciion  testing.  One 
manufacturer  requested  a  modification 
t(i  the  production  testing  provision  that 
w  Miid  aliow  manufacturers  to  continue 
distribution  of  lighters  unless  a 
"st8tistii.aliy  significant"  population  of 
failures  IS  identified. 

Such  8  mixiiri cation  is  not  necessary, 
becau.<«  the  prttvisicin  fl.l,ll■^^s 
manufacturers  to  aeviib  prixiuction 
testing  programs  that  work  best  for  their 
products.  The  Ckimmission  encourawi-* 
firms  to  u,».e  n fortius,  statistically  bbsea. 
quality  as-sura nr-p  systems  to  ensure 
r.omplianr*  witr;  t,ti,e  standard.  If  the 
menu  fart  urer  s  ?\stMm  discloses  a  real 


:alely 


iXlIIlpiy, 


r!":t);: 


ih«-  pro.:  net  does  not 
n  tuiiii^  should  cease 
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until  corrective  measure*  have  been 
taken 

h.  Production  records.  Two 
coramenters  requested  that 
manufacturers  be  allowed  to  maintain 
production  records  in  languages  other 
than  English  and  provide  translations 
within  mirty  days  of  a  Commisaion 
request  instead  of  one  week. 

The  Commission  does  not  support 
these  changes  Most  production  records 
are  likely  to  be  forms,  which  could  be 
bilingual  to  allow  employees  to  record 
data  in  a  manner  that  can  be  understood 
by  both  the  firm's  employees  and  the 
Commission's  staff.  In  addition. 
Commission  staff  may  need  to  review 
records  expeditiously  if  a  potentially 
noncomplying  product  is  oeing  held  at 
a  Port  of  Entry  by  the  U.S.  Customs 
Service.  Under  the  procedures 
governing  cooperation  between  the 
CPSC's  staff  and  Customs,  staff  must 
notify-  Customs  within  two  weeks  if  a 
product  violates  a  Commission  rule 

1.  Reporting  One  commenter 
requested  that  the  reporting  provision 
be  changed  to  delete  the  requirement  for 
submission  of  surrogate  Hghter 
specifications  at  least  30  days  before 
Importation.  The  commenter  stated  that 
such  specifications  are  sensitive, 
confidenUal  commercial  information 
and  could  be  provided  during  an 
inspection  if  required  by  the 
Commission, 

The  Commission  does  not  support 
this  change.  The  specifications  are 
important  for  the  staff  review  of  lighters 
being  introduced  into  commerce.  The 
Commission  has  established  extensive 
procedures  under  section  6(a)  of  the 
CPSA  to  safeguard  trade  secret 
Information.  16  CFR  1015,  Subpart  B 
Trade  secret  specifications  would  be 
protected  from  public  disclosure 

j.  Authority  to  request  records.  One 
commenter  requested  that  the  provision 
requiring  manufacturers  or  importers  to 
provide  records  to  "any  designated 
officer  or  employee  of  the  Commission" 
be  changed  to  "employees  of  the 
Commission  authorized  or  designated 
under  15  US  C.  5  2065(a)  to  make 
inspections  of  firms." 

The  Commission  believea  that  this 
revision  would  be  too  limiting. 
Legitimate  requests  for  records  may  also 
be  made  by  otiier  field  or  headquarters 
staff  charged  with  responsibiUty  for 
monitoring  compUance  with  the 
standard. 

k.  Confidentiality.  One  commenter 
requested  clarification  of  the 
confidentiality  provisions  to  provide 
automatic  confidential  treatment  of 
production  records  and  product 
specifications  submitted  to  the 
Commission. 


The  Commission  can  withhold 
records  only  if  the  records  fit  into  one 
of  the  exceptions  to  ihe  Freedom  of 
Information  .\ct  Bona  fide  trade  secrets 
fit  into  one  of  these  exceptions.  5  U.S.C. 
552(b)(4),  A  blanket  finding  of 
confidentiaiity  cannot  be  added  to  the 
rule,  because  a  determination  of 
whether  production  records  and 
product  specifications  are  trade  secret 
depends  on  each  firm's  handling  of  such 
information. 

6  Anti-stockpilmg.  The  proposed  rule 
includes  anti-stockpiling  provisions 
designed  to  prsvHnt  the  importation  or 
manufacture  of  excessive  numbers  of 
noncomplying  lighters  between 
publication  of  the  final  rule  and  the 
ttffective  date 

One  commenter  requested  the 
Commission  to  exempt  all  refillable 
lighters,  including  novelty  lighters,  from 
the  anti-sto<:.kpi!ing  rule  in  cases  where 
there  are  actual  purchase  orders  to  be 
filled.  The  commenter  stated  that  the 
market  share  of  these  lighters  is 
insignificant  compa.-^d  to  the  total 
amount  of  lighters  produced.  The 
commenter  stated  that  for  the  smaller 
ccmpanies  involved  in  this  market,  the 
filling  of  purchase  orders  during  this 
penod  is  crucial. 

The  Commission  has  not  exempted 
refillable  lightflrs,  including  novelty 
lighters,  from  the  anti -stockpiling 
provisions  If  such  an  exemption  were 
provided,  reductions  in  the  safety 
benefits  of  the  mle  could  result  in  the 
short  term  (1-2  years  after  issuance  of  a 
final  rule)  if  large  sales  of  noncomplying 
refillable  lighters  increased  the 
proport.ion  of  non-child-resistant 
lighters  available  to  consumers. 
Although  some  small  firms  experiencing 
significant  sales  growth  may  be  limited 
by  these  provisions,  the  adverse  impact 
would  probbljly  not  be  substantial.  The 
stockpiling  provision  allows  each  firm 
to  produce  or  import,  during  the  1-year 
period  between  pubUcation  of  the  final 
rule  and  its  effective  date,  a  total 
number  of  noncomplying  "disposable" 
and  "novelty"  lighters  that  does  not 
exceed  120  percent  of  the  total  number 
of  such  lighters  produced  or  imported 
during  any  1-year  period  during  the  5 
years  pnor  to  the  publication  date  of  the 
final  rule.  So  long  as  the  overall  120 
percent  limitation  is  observed,  the 
number  of  lighters  of  a  given  model  or 
type  could  exceed  120  percent  of  the 
number  of  lighters  of  that  model  or  type 
during  the  1-year  base  period  chosen  by 
tJie  manufacturer  or  importer.  The 
stockpiling  rule  does  not  limit  the 
number  of  lighters  that  comply  with  the 
rule  that  are  manufactured  or  imported 
pnor  to  the  rule's  effective  date. 


7.  Lighters  as  packages  of  fuel.  One 
commenter  objected  to  the 
Commission's  statement  in  the  proposal 
that  a  "cigarette  hghter  meets  the 
definition  of  the  term  'package'  in 
section  2(3)  of  the  PPPA,  15  US  C, 
1471(3),  because  it  is  the  'immediate 
container'  in  which  a  hazardous 
substance  is  contained  for  use  by 
individuals  in  a  household."  The 
commenter  argues  that  the  PPPA  was 
intended  primarily  to  address 
poisonings  and  that  a  lighter,  instead  of 
being  a  package,  is  a  mechanical  device 
intended  to  produce  a  flame. 

Commission  jurisdiction  under  the 
PPPA  extends  to  any  "household 
substance,  which  means  any  substance 
which  is  customarily  produced  or 
distributed  for  sale  for  ...  use.  or 
customeirily  stored,  by  individuals  in  or 
about  the  household  and  which  is  —  (A) 
a  hazardous  substance  as  that  term  is 
defined  in  section  2(f)  of  the  [FHSA]  (15 
U.S.C.  1261(f) ...."  The  FHSA  confers 
jurisdiction  over  a  number  of  hazards  in 
addition  to  toxicity,  including  that  the 
substance  "is  flammable  or  combustible 
,,.  [or]  generate  pressure."  Thus,  hazards 
other  than  poisonings  can  be  addressed 
under  the  PPPA. 

The  Commission  agrees  with  the 
commenter  that  a  lighter  can  be  viewed 
as  a  mechanical  device  intended  to 
produce  a  flame.  That  is  largely  the 
reason  the  Commission  decided  to 
regulate  hghters  under  the  CPSA.  rather 
than  under  the  PPPA  or  FHSA.  as  to  the 
risk  of  children  starting  fires  by 
operating  lighters  during  child-play. 
However,  this  does  not  detract  from  the 
fact  that  the  lighter  meets  the  definition 
in  the  PPPA  of  a  package  for  the  butane 
fuel,  which  is  a  hazardous  substance. 
The  Commission  points  out,  however, 
that  there  is  no  requirement  issued 
under  the  PPPA  that  would  apply  to 
lighten. 

8.  Preemption.  A  commenter 
expresses  concern  that  some  state 
regulations  may  prohibit  the  sale  of 
stockpiled  non-cnild-resistant  lighters 
after  the  effective  date  of  CPSC's  safety 
standard.  The  commenter  requests  that 
the  following  statement  be  incorporated 
into  §  1210.1  of  the  standard:  "These 
requirements  are  intended  to  eliminate 
diverse,  nonuniform  and  confusing  state 
and  local  laws  and  regulations  relating 
to  the  child  resistant  performance  of 
disposable  and  novelty  lightere." 

Section  26(a)  of  the  CPSA.  15  U.S.C. 
2075(a),  provides:  "(wjhenever  a 
consumer  product  safety  standard  under 
this  Act  is  in  effect  and  applies  to  a  risk 
of  injury  associated  with  a  consumer 
product,  no  State  or  pohtical 
subdivision  of  a  State  shall  have  any 
authority  either  to  establish  or  to 
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continue  in  effect  any  provision  of  a 
safety  standard  or  regulation  which 
prescTibes  any  requirements  .  .  which 
are  designed  to  deal  with  the  same  nsk 
of  injury  associated  with  surii  consumer 
product,  unless  such  requirements  are 
identical  to  the  requirements  of  the 
Federal  standard"  (emphasis  added). 
Because  the  standard  allows  the  sale 
after  the  effective  date  of  properly 
stockpiled  disposable  ana  novelty 
lighters  manufactured  before  the 
effective  date,  a  state  regulation  couid 
not  be  applied  to  prevent  the  sale  of 
such  lighters  after  the  standard's 
effective  date.  Thus,  the  statement 
requested  by  this  commenter  is 
unnecessary 

VII.  Environmental  Assessment 

Pursuant  to  the  National 
Environmental  Policy  Aci  and  in 
accordance  with  CPSC's  procedures, 
consideration  was  given  to  the  potential 
environmental  effects  of  the  consumer 
product  safety  rule  for  lighters. 

Most  of  the  over  600  million  lighters 
sold  annually  in  the  US.  and  subject  to 
the  rule  are  imported;  only  one  firm 
presently  manufactures  lighters  that  will 
be  subieci  to  the  rule  m  the  United 
Slates,  To  achieve  compliance  with  the 
rule,  most  producing  firms  will  likely 
add  mechanical  child-reSistant  features 
to  their  products.  Some  models  of 
lighters,  accounting  for  less  than  one 
percent  of  all  lighter  shipments,  may  be 
discontinued  as  a  result  of  the  rule.  The 
rule  is  prospective  in  nature,  and  will 
not  require  the  recall,  destruction,  or 
disposal  of  existing  units.  Products 
manufactured  or  imported  before  the 
effective  date  of  the  rule  can  be  sold 
after  the  effective  date,  so  existing 
product  inventories  will  be  unaffected. 
Anti-stockpiling  provisions  of  the  rule 
vdil  limit  the  production  or  importation 
of  noncomplying  lighters  between  the 
rule's  promulgation  date  and  effective 
date. 

Molds  used  in  the  production  of 
component  parts  are  replaced 
periodichllv  by  manufacturers.  While 
some  of  Liese  may  be  replaced  more 
quickly  than  normal  for  some  firms,  the 
effective  date  of  12  months  after 
publication  of  a  final  rule  will  allow 
most  firms  ample  time  for  such  changes. 

No  changes  in  the  amounts  of  butane 
or  other  fuels  used  in  lighters  will  result 
from  the  issuance  of  the  rale. 
Production  of  prototype  test  lighters 
may  require  occasional  emptying  of 
butane  gas  from  production  line 
samples,  but  the  extent  of  this  practice 
will  be  very  slight  (typically  under  100 
individual  lighters  per  production 
facihty;  there  are  probably  fewer  than  5 
such  facilities  in  the  U.S.). 


The  rule  contains  no  labeling  or 
packaging  requirements  that  w;li  chang*^ 
the  way  lighters  are  packaged  for  sale 
There  will  be  no  significant  impaci  on 

either  domestic  consumption  of  or 
domestic  and  foreign  suppliers  nf  rew 
matenals  used  in  the  manufartiir^  of  the 
various  plastic  and  metal  ligntpr 
components.  No  significant  chanji^e  in 
the  consumption  or  disposal  of  hghtPrs 
by  consumers  is  anticipated  as  e  r»»«ult. 

It  IS  concluded  from  the  avauabie 
information  that  the  rule  for  lighters 
will  not  significantly  affect  raw  matenai 
use,  air  or  water  quality  mr.r-:,fa,i-^  ..•■!rla 
p^oces8es.  or  disposal  pra("!;c«s  l:  a  way 
thiat  will  cause  any  signititant  i;r:piu-\  on 
the  env.rnnmenf 

VIII.  Paperwork  Reduction  Aft 

As  explained  above,  the  stamihr  :  r^nd 
certification  provisions  wui  req.,.,:nj 
manufacturers  and  importers  ol 
disposable  and  novelty  lighters  to 
perform  testing,  maintain  records,  and 
rtjport  data  to  ttie  Q^mmission  relating 
to  the  lighters  that  they  produce  or 
import.  F'or  this  reason,  the  rule 
published  below  contains  "collection  of 
information  requirements,    ds  that  term 
IS  u.sed  in  the  Paperwork  Reduction  Act. 
44  use.  3501-3520  Therefore,  the 
proposed  rule  was  submifte<j  to  'iie 
Office  of  Management  and  Budget 
("0MB"}  in  aaordance  with  44  U.S.C. 
3504(h)  and  implementing  regulations 
codified  at  5  CPK  1320.13.  The  proposal 
also  indicated  that  any  person  who 
desired  to  comment  to  0MB  on  the 
collection  of  information  requirements 
in  the  proposal  should  addrfss  those 
comments  to  0MB 's  Office  of 
Information  and  Regulatory  Policy.  No 
comments  on  the  proposal  were 
submitted  to  0MB,  and  O.MB  approved 
the  co!lec:tion  of  information 
requirements  (0MB  Control  No.  3041- 
0116). 

DC.  Extension  of  Time  To  Issue  Final 
Rule 

Section  9(d)(1)  of  the  CPSA,  15  U.S.C 
2058(d](l),  provides  that  a  final 
consumer  product  safety  rule  must  be 
published  wi'hm  60  days  of  publication 
of  the  proposed  rule  unless  the 
Commission  extends  the  50-day  period 
f'  r  good  cause  and  publishes  its  reasons 
for  the  extension  m  the  Federal 
Register 

Executive  Order  12f>62.  which 
implements  the  United  States-Canada 
Free-Trade  Implementation  Act, 
provides  that  publication  of  standards- 
related  measures  shall  ordinarily  be  at 
least  75  days  before  the  comment  due 
date.  Accordingly,  the  Commission 
provided  a  comment  penod  of  75  days 
for  the  proposal.  Additional  tin-e  whs 


rwfui.ttd  to  analvz*'  ine  co;T,:rej.ts  and 
?o  prepar*  a  tinefmK  p8(.kage  for  the 
Cximmission  s  consideration  that 
d«scribed  the  comments  received,  the 
s!aff  s  recommended  responses  to  the 

■  sut^s  in  the  comments,  new 
;,:;f,:rmn'jon  (ii:)(  .t-r./.-A^  the  relevant 
!s,sui*s  and  fwuiiriKS,  and  the  staff's 
'■T':,,."'!r.rne::iciatiiiri  t.firt!  h  final  rule  be 

•^^  .»■"]   In  8dri,t,iiiii,  time  was  required 
*i,r  tne  iJi'irrirjhssKio  to  consider  and  vote 
on  whether  to  isjiue  a  final  rule  and 
approve  a  Federal  H«*Kister  notice 
respond. [.h  ;     :  »'        :  ents  on  the 

proposal  and      ■ ;aing  the  required 

findings  to  i.s«  jt»  •;  e  rule. 

In  aiitii  pill  io    f  these  activities,  the 
Comniissioii  in  U*e  proposal  found  that 
these  activities  constituted  good  cause 
for  extending  the  60-day  period  after 
publication  of  a  rule  that  is  provided  by 
the  CPSA  as  the  time  during  which  a 
final  rule  shall  be  published. 
Accordingly,  in  the  proposal,  the 
Commission  extended  tne  time  during 
which  it  may  publish  the  final  rule  to 
April  30, 1993. 

Although  the  comment  p>eriod  on  the 
proposal  closed  on  November  2,  1992, 
comments  were  received  as  late  as 
February  22, 1993.  In  addition,  the 
Commission  allowed  an  opportunity  for 
comment  on  a  report  of  results  of  child- 
resistant  lighter  testing;  that  comment 
period  closed  on  Marti  18,  1993.  These 
factors  prevented  the  completion  of  the 
briefing  package  in  time  for  the 
Commission  to  publish  a  final  rule  by 
April  30. 1993.  The  Commission  finds 
that  this  constitutes  good  cause  for 
extending  by  another  3  months  the 
period  during  which  a  final  rule  will  be 
published.  Accordingly,  the 
Commission  extends  the  time  during 
which  it  will  publish  the  final  rule  to 
July  31, 1993. 

Pub.  L.  No.  101-608  amended  section 
9(c)  of  the  CPSA  to  require  that  a  rule 
be  issued  within  12  months  of  the 
pubhcation  of  an  ANPR.  unless  the 
Commission  determined  that  a  rule  is 
not  reasonably  necessary  to  eliminate  or 
reduce  an  unreasonable  risk  of  injury  or 
that  a  rule  is  not  in  the  public  interest. 
Consumer  Product  Safety  Improvement 
Act  of  1990,  Pub.  L.  No.  101-608.  §  109, 
1990  U.S.  CODE  CONG,  k  ADMIN. 
NEWS  (104  Stat.)  3113.  The 
Commission  also  may  extend  the  12- 
month  period  for  good  cause.  Id. 

Since  the  ANPR  in  this  proceeding 
was  issued  more  than  1  year  before  the 
enactment  of  Pub.  L  No.  101-608,  the 
Commission  concludes  that  the 
requirement  that  a  rule  be  published 
within  12  months  of  its  ANPR  is 
inapplicable  to  this  proceeding  and  that 
it  is  unnecessary  to  formally  extend  the 
period  for  issuing  the  proposal.  In  any 
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event,  the  following  facts  constitute 
good  cause  for  issuing  this  rule  more 
thaii  12  months  after  publication  of  the 
ASVR 

1.  that  the  statutory  amendment  wris 
enacted  more  than  1  year  after  the 
publication  of  the  ANPR.  acd 

2.  that  additional  testing  was  required 
to  resolve  inconsistent  results  obtained 
in  the  verification  testing  and  to 
determine  the  performance  of  various 
designs  in  tests  of  child-resistant 
lighters. 

List  ofSubject«ml8CFRP«rt  1210 

Cigarette  lighters.  Consumer 
protection,  Fire  prevention,  Hazardous 
rnatenals,  Infants  and  children. 
Labeling,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  Title  16,  Chapter  II, 
Subchapter  B,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below 

1  A  new  part  1210  is  added  to  read 
as  follows: 

PART  1210— SAFFTY  STANDARD  FOR 
CIGARETTE  UGHTERS 

Subpart  A— R»quir«m«nu  for  Child 
Racistanc* 


S«c 

12:0  1 

S<.ope  and  application. 

12:0 ; 

Defir,it;ocs. 

1210  3 

Rer,u;remen;s  for  cigarette  lighters 

1210  4 

T»st  protocol. 

1210  5 

Finding^. 

Subpart  B— C«riJflcatk>o  Raquiremant* 

Sec. 

1 

121011 

Oneral 

1210  1: 

Cert!fu,ate  of  compliance. 

1210  1  ) 

Certification  tests. 

1210  14 

Quahficafion  testing. 

1210  15 

Spec;fica;.ons 

1210  16 

Production  testing. 

1210 17 

Recordkeeping  and  reporting. 

1210  18 

Ke^^saJ  of  i.-nportation. 

Subpart  C—  Stockpiling 

S.K. 

1210.20 

Stockpiling. 

Subpart  A — Requirements  for  Child 
Resistance 

Authority-  13  US.C.  2056.  2058,  2079(d). 


112101 
data. 


Scope,  appilcatioo,  and  aftactiya 


UMI 


This  part  1210,  a  consumer  product 
safety  standard,  prescribes  requirements 
for  disposable  and  novelty  lighters. 
These  requirements  are  intended  to 
make  the  lighters  subject  to  the 
standard's  provisions  resistant  to 
successful  operation  by  children 


younger  than  5  years  of  age.  This 
standard  applies  to  all  disposable  and 
novelty  lighters,  as  defined  in  §  1210.2. 
'.hat  are  manufactured  or  imported  after 

July  12,  14^)4 

1 1210 J    Daflnltkma. 

As  used  in  this  part  1210 

(a)  Cigarette  lighter.  See  lighter. 

(b)  Disposable  lighter — means  a 
lighter  that  either  is 

(1)  not  rBfillabie  with  fuel  or 
(2)fii  us  fuel  18  butane,  isobutane, 
propane,  or  other  liquified  hydrocarbon. 
or  a  muture  containing  any  of  these, 
whose  vapor  pressure  at  75T  (24°C) 
exceeds  a  gage  pressure  of  15  psi  (103 
kPa),  and 

(ii)  it  has  a  Customs  Valuation  or  ex- 
factory  pnce  under  $2  00,  as  adjusted 
every  5  years,  to  the  nearest  $0,25,  in 
accordance  with  the  percentage  changes 
in  the  monthly  Wholesale  Price  Index 
from  lune  1993 

(c)  Lighter  also  referred  to  as  cigarette 
lighter,  means  a  flame-producing 
product  commonly  used  by  consumers 
to  ignite  cigarettes,  cigars,  and  pipes, 
although  they  may  be  used  to  ignite 
other  materials.  This  term  does  not 
include  matches  or  any  other  lighting 
device  intended  primarily  for  igniting 
materials  other  than  smoking  materials, 
such  as  hiel  for  fireplaces  or  for  charcoal 
or  gas-fired  gnlls.  When  used  in  this 
part  1210.  the  term  lighter  includes  only 
the  disp>osable  and  novelty  lighters  to 
which  this  regulation  applies 

(d)  Novelty  lighter  means  a  lighter  that 
has  entertaining  audio  or  visual  effects, 
or  that  depicts  (logos,  decals,  art  work, 
etc.)  or  resembles  in  physical  form  or 
function  articles  commonly  recognized 
as  appealing  to  or  intended  for  use  by 
children  under  5  years  of  age  This 
includes,  but  is  not  limited  to,  lighters 
that  depict  or  resemble  cartoon 
characters,  toys,  guns,  watches,  musical 
instruments,  vehicles,  toy  ani.mals,  food 
or  beverages,  or  that  play  musical  notes 
or  have  flashing  lights  or  other 
entertaining  features.  A  novelty  lighter 
may  operate  on  any  fuel,  including 
butane  or  liquid  fuel. 

(e)  Successful  operation  means  one 
signal  of  any  duration  from  a  surrogate 
lifter  within  either  of  the  two  5-minute 
test  periods  specified  in  §  1210  4(f) 

(f)  Surrogate  lighter  means  a  device 
that:  approximates  the  appearance,  size, 
shape,  and  weight  of.  and  is  identical  in 
all  other  factors  that  affect  child 
resistance  (including  operation  and  the 
force(s)  r<Kiuired  for  operation),  within 
reasonable  manufacturing  tolerances,  to, 
a  lighter  intended  for  use  by  consumers, 
has  no  fuel,  does  not  produce  a  flame; 
and  produces  an  audible  or  visual  signal 
that  will  be  clearly  discernible  when  the 


surrogate  lighter  is  activated  in  each 
manner  that  would  normally  produce  a 
flame  in  a  production  lighter.  (This 
definition  does  not  require  a  lighter  to 
be  modified  with  electronics  or  the  like 
to  produce  a  signal.  Manufacturers  may 
use  a  lighter  without  fuel  as  a  surrogate 
hghter  if  a  distinct  signal  such  as  a 
"click"  can  be  heard  clearly  when  the 
mechanism  is  operated  in  each  manner 
that  would  produce  a  flame  in  a 

Production  lighter  and  if  a  flame  cannot 
9  produced  in  a  production  lighter 
without  the  signal.  But  see 
§1210. 4(f)(1),) 

(g)  Model  means  one  or  more  cigarette 
lighters  from  the  same  manufacturer  or 
importer  that  do  not  differ  in  design  or 
other  characteristics  in  any  manner  that 
may  affect  child-resistance  Lighter 
characteristics  that  may  affect  child- 
resistance  include,  but  are  not  limited 
to.  size,  shape,  case  material,  and 
ignition  mechanism  (including  child- 
resistant  features). 

{1210.3    Raqulramants  for  cigarette 
llghtef*. 

(a)  A  lighter  subject  to  this  part  1210 
shall  be  resistant  to  successful  operation 
by  at  least  85  percent  of  the  chiid-test 
panel  when  tested  in  the  manner 
prescribed  by  S  1210  4, 

(b)  The  mechanism  or  system  of  a 
lighter  subject  to  this  part  1210  that 
makes  the  product  resist  successful 
operation  by  children  must: 

(1)  reset  itself  automatically  after  each 
operation  of  the  ignition  mechanism  of 
the  lighter. 

(2)  not  impair  safe  operation  of  the 
lighter  when  used  in  a  norma!  and 
convenient  manner. 

(3)  be  effective  for  the  reasonably 
expected  life  of  the  lighter,  and 

(4)  not  be  easily  overriden  or 
deactivated. 

11210.4    Taat  pf  otocol. 

(a)  Child  test  parcel.  (1)  The  test  to 
determine  if  a  lighter  is  resistant  to 
successful  operation  by  children  uses  a 
panel  of  children  to  test  a  surrog<ite 
lighter  representing  the  production 
lighter  intended  for  use.  Writttn 
informed  consent  shall  be  obtained  from 
a  parent  or  legal  guardian  of  a  child 
before  the  child  participates  in  the  test. 

(2)  The  test  shall  be  conducted  using 
at  least  one,  but  no  more  than  two,  100- 
child  test  panels  in  accordance  with  the 
provisions  of  §  1210.4(0- 

(3)  The  children  for  the  test  panel 
shall  live  within  the  United  States. 

(4)  The  age  and  sex  distribution  of 
each  100-child  panel  shall  be: 

(i)  30  -t-or-  2  children  (20  -for-  1  males; 
10  -t-or-  1  females)  42  through  44  months 
old. 
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(ii)  40  +or-  2  children  (26  ■••or-  1 

males;  14  -for-  1  females)  45  through  48 

months  old, 
(lii)  30  -t-or-  2  children  {20  -t-or-  1 

males,  10  +or-  1  females)  49  through  51 

m.onlhs  eld. 
Note;  To  calculate  a  child's  age  m  months 
V  Subtract  the  chiid's  birth  da;e  from  thfl 

test  date. 


Month 

Day 

Year 

Test  Date 
arth  Date 

8 

3 

94 

9C 

Difference 

"T 
^ 

-2C 

4 

2.  Multiply  the  diffHrpncfi  in  years  by  12 
months. 

4  year?  X  12  months  =  48  months 

3,  Add  the  difference  in  months. 
4S  months  ■*■  2  months  =  50  months 

4  If  the  difference  in  days  is  grflatcr  than 
15  (e.g.  16,  17).  add  1  month. 

If  the  difference  m  days  is  less  than  -15 
(e.g.,  -16.  -17)  subtract  1  month. 

50  m.onths  •  1  month  =  49  months. 

If  the  differe.-jce  in  davs  is  between    15  and 

15  (eg..  -15,  -14.  .    14,  l',!,  do  not  a:iri  or 

subtrail  1  month. 

(5)  No  ch,ild  with  a  permanent  or 
temporary  illness,  injury,  or  handicap 
that  would  interfere  with  the  child's 
ability  to  operate  the  surrogate  lighter 
shall  be  selwted  for  participation. 

(6)  Two  diildren  at  a  time  shall 
participate  in  testing  of  surrogate 
lighters.  Extra  children  whose  results 
wiU  not  be  counted  in  llie  test  may  be 
used  if  necessar)'  to  provide  the 
required  partner  for  test  subjects,  if  the 
extra  children  are  within  the  requirt>d 
age  range  and  a  parent  or  guardian  of 
each  such  child  has  signed  a  consent 
form. 

(7)  No  child  shall  participate  m  more 
than  one  test  panel  or  test  more  th-in 
one  surrogate  lighter.  No  child  shali 
participate  in  both  child-resistant 
package  testing  and  surrogate  lighter 
testing  on  the  sam.e  day 

(h]  test  Sites,  environment,  and  adult 
testers.  (1)  Surrogate  hgliters  shall  be 
tested  within  the  United  States  at  5  or 
more  test  sites  throughout  tlie 
geograph.cal  area  for  eacii  100-child 
panel  if  the  sites  are  the  customary 
nursery  schools  or  day  care  centers  of 
the  participating  children,  No  more  thtUi 
20  children  shall  be  tested  at  each  site 
In  the  alternative,  surrogate  lighters  may 
be  tested  within  the  United  States  at  one 
or  more  central  locations,  provided  the 
participating  children  are  drawn  from  a 
variety  of  locations  within  the 
geographical  area. 

(2)  Testing  of  surrogate  lighters  shall 
be  conducted  in  a  room  that  is  familiar 
to  the  children  on  the  test  panel  (for 
example,  a  room  the  children  frequent 
at  their  customary  nursery  school  or  day 


r^re  center).  If  the  testing  is  conducted 
in  a  room  that  initially  is  unfamiliar  to 
the  children  (for  example,  a  room  at  a 
central  location),  the  tester  shall  allow 
at  least  5  minutes  for  the  children  to 
become  accustom.ed  to  the  new 
environment  before  starting  the  test.  The 
area  in  whioii  the  testing  is  conducted 
shall  be  well-lighted  arid  isolaied  fro  it, 
distractions.  The  children  shall  't>« 
allowed  freedom  of  movement  to  -Aork 
with  their  surrogate  hjihters,  as  Icrg  as 
the  tester  can  watch  both  tiuldrvn  at  the 
same  tjme.  Two  children  at  a  time  shall 
participate  in  testing  of  surrogate 
lighters  The  children  shall  be  seated 
side  by  side  in  chairs  approximately  6 
inches  apart,  across  a  table  from  the 
tester.  The  table  shall  be  nonnal  table 
height  for  the  children,  so  that  they  can 
Sit  up  at  the  table  with  their  legs 
underneath  and  so  that  their  arms  will 
be  at  a  comifortable  height  when  on  top 
of  tfie  table  The  children's  chairs  shall 
be  "chiid-size," 

(3)  Each  tester  shall  be  at  least  18 
years  old.  Five  or  6  adult  testers  shall 
be  used  for  each  lCX)-child  test  panel. 
Each  tester  shall  test  an  approximately 
equal  number  of  children  from  a  100- 
chiid  test  pane!  (20  +or-  2  children  each 
for  5  testers  and  17  -for-  2  children  each 
for  6  testers). 

Note:  When  a  test  is  initiated  with 
five  testers  and  one  tester  drops  out,  a 
sixth  tester  may  \k  added  to  complete 
the  testing  When  a  test  is  initiated  with 
six  testers  and  one  tester  drops  out,  the 
test  shall  be  completed  using  the  five 
remaining  testers.  When  a  tester  drops 
out,  the  requirement  for  each  tester  to 
test  an  approximately  equal  number  of 
diildren  does  not  apply  to  that  tester. 
When  testing  is  initiated  with  five 
testers,  no  tester  shall  test  more  than  19 
children  until  it  is  certain  that  the  test 
can  be  com.pleted  with  five  testers. 

(c)  Surrogate  lighters.  (1)  Six  surrogate 
lighters  shall  be  used  for  each  100-child 
panel.  The  six  lighters  shall  represent 
the  range  of  forces  required  for 
operation  of  lighters  intended  for  use. 
All  surrogate  lighters  shall  be  the  same 
color.  The  surrogate  Ughters  shall  be 
labeled  with  sequential  numbers 
beginning  with  the  number  one.  The 
.same  six  surrogate  lighters  shall  be  used 
for  the  entire  100-child  panel.  The 
surrogate  lighters  may  be  used  in  more 
than  one  100-child  panel  test.  The 
surrogate  lighters  shall  not  be  damaged 
or  jarred  during  storage  or 
transportation  The  surrogate  lighters 
shall  no  be  exposed  to  extreme  heat  or 
cold.  The  surrogate  lighters  shall  be 
tested  at  rtxim  temperature.  No 
surrogate  lighter  shall  be  left 
unattended. 


(2)  Ea.h  surrogate  lighter  shall  be 
tested  by  an  approximately  equal 
number  of  chiloren  in  a  lOO-cnild  test 
panel  (17  -for-  2  children). 

Note:  If  a  surrogate  Ughter  is 
permanently  damaged,  testing  shall 
continue  with  the  remaining  lighters. 
When  a  Ughter  is  dropped  out.  the 
reqiiirement  that  each  lighter  be  tested 
by  an  approximately  equal  number  of 
children  does  not  apply  to  that  lighter. 

(3)  Before  each  100-child  panefis 
tested,  each  surrogate  lighter  shall  be 
examined  to  verify  that  it  approximates 
the  appearance,  size,  shape,  and  weight 
of  a  production  Ughter  intended  for  use. 

(4 J  Before  and  after  each  lOO^hild 
panel  is  tested,  force  measurements 
shall  be  taken  on  all  operating 
components  that  could  affect  child 
resistance  to  verify  that  they  are  within 
reasonable  operating  tolerances  for  a 
production  lighter  intended  for  use. 

(5)  Before  and  after  testing  surrogate 
lighters  with  each  child,  each  surrogate 
lighter  shall  be  operated  outside  the 
presence  of  any  child  participating  in 
the  test  to  verify  that  the  Ughters 
produce  a  signal.  If  the  surrogate  lighter 
will  not  produce  a  signal  before  the  test, 
it  shall  be  repaired  before  it  is  used  in 
testing.  If  the  surrogate  lighter  does  not 
produce  a  signal  when  it  is  operated 
after  the  test,  the  results  for  the 
preceding  test  wi\h  that  lighter  shall  be 
eliminated.  The  lighter  shall  be  repaired 
and  tested  with  another  eUgible  child 
(as  one  of  a  pair  of  children)  to  complete 
the  test  panel. 

(d)  Encouragement.  (1)  Prior  to  the 
test,  the  tester  shall  talk  to  the  children 
in  a  normal  and  friendly  tone  to  make 
them  feel  at  ease  and  to  gain  their 
confidence. 

(2)  The  tester  shall  teU  the  children 
that  he  or  she  needs  their  help  for  a 
special  job.  The  children  shall  not  be 
promised  a  reward  of  any  kind  for 
participating,  and  shall  not  be  told  that 
the  test  is  a  game  or  contest  or  that  it 

is  fun. 

(3)  The  tester  shall  not  discourage  a 
child  from  attempting  to  operate  the 
surrogate  lighter  at  any  time  unless  a 
child  is  in  danger  of  hurting  himself  or 
another  child.  The  tester  shall  not 
discuss  the  dangers  of  lighters  or 
matches  with  the  children  to  be  tested 
prior  to  the  end  of  the  lO-minute  test. 

(4)  Whenever  a  child  has  stopped 
attempting  to  operate  the  surrogate 
Ughter  for  a  period  of  approximately  one 
minute,  the  tester  shall  encourage  the 
child  to  try  by  saying  "keep  trying  for 
just  a  Uttle  longer." 

(5)  Whenever  a  child  says  that  his  or 
her  parent,  grandparent,  guardian,  etc., 
said  never  to  touch  lighters,  say  "that's 
right  —  never  touch  a  real  lighter  —  but 
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your  (parent,  etcl  said  it  wm  OK  for  you 
to  tr>-  to  make  a  noise  with  tliia  apecia! 
lighter  because  it  car. 'I  hurt  you.  " 

(6)  The  children  in  a  pair  being  tasted 
may  encourage  each  other  to  operate  th« 
surrogate  hghter  and  may  tell  or  show 
each  other  how  to  operate  it.  (This 
interaction  is  not  considered  to  be 
disruption  as  described  in  paragraph 
(e)(2)  below  )  However,  neither  child 
shall  be  allowed  to  operate  the  other 
child's  lighter  If  one  child  takes  the 
other  child's  surrogate  lighter,  thit 
surrogate  lighter  shall  be  immediately 
returned  to  LTe  proper  child,  I^  this 
occurs,  the  tester  shall  wv  "No  He(she) 
has  to  trv  to  do  it  him  self?  herself  " 

(el  Children  who  ivfuse  to  participaie. 
(1)  If  a  child  be<;onies  upset  or  afraid, 
and  cannot  be  reassured  before  the  te.st 
stans.  select  another  eligible  chnd  far 
partjcipalior!  in  that  pa.r 

(2)  If  a  ch.id  dispjpts  the  participation 
of  another  child  for  more  than  one 
minute  diinng  the  test,  vhe  test  shall  be 
stoppe-i  and  both  children  eli.Tiinated 
frorn  the  results.  An  explanation  shall 
be  n?corddd  on  the  data  collection 
record  These  twc  children  should  be 
replaced  with  other  eligible  children  to 
complete  ine  'est  panal 

(3)  If  a  child  is  not  d:  srupti ve  but 
refuses  to  attempt  to  ope.-ate  the 
surr-tt'ite  ligh'er  Lhroughcrjl  the  entire 
t&st  pHTicxi.  mat  child  shall  be 
ehmmated  from  the  te;t  results  and  an 
explanation  shall  be  r^:n.-ded  on  the 
data  collection  record.  The  child  shall 
be  replaced  with  another  eligible  child 
(as  one  of  a  pair  of  children)  to  complete 
the  test  panel. 

(0  lesf  procedure.  (1)  To  begin  the 
test,  the  tester  shall  say  "I  have  a  special 
lighter  that  will  not  make  a  flairie.  It 
nriiltes  a  noise  like  this."  Except  where 
doing  10  would  block  the  child's  view 
of  a  visual  sigrial,  the  adult  tester  shall 
place  a  8 '■^  by  11  inch  sheet  of 
cardDcard  or  oLhier  ri^d  opaque  mattsrial 
upnght  on  the  table  in  front  of  the 
surrogate  ;ight«.',  so  that  the  surrogate 
ligh'tr  cannot  be  seen  by  tiie  child,  and 
shall  operate  the  surrogate  lighter  once 
to  prcxluce  its  signal.  The  fester  shall 
say  "Your  parents  |or  other  guardian,  if 
applicable]  said  it  is  OK  for  you  to  try 
to  make  that  noise  with  your  lighter," 
The  tester  shall  place  a  surrogate  ligltiter 
in  each  child's  hand  and  say  "now  you 
try  to  make  a  noise  wnth  your  iigliter 
KeoD  trying  until  I  tell  vou  to  stop." 

(2)  The  adult  tester  shall  observe  the 
children  for  5  min'^tes  to  determine  if 
either  or  boLh  of  the  children  can 
successfully  operate  the  surrogate 
lighter  by  produang  one  signal  of  any 
duration.  If  a  child  achieves  a  spark 
without  defeating  the  child- resistant 
feature,  say  "that's  a  spark  —  it  won't 


hurt  ynu  —  try  to  make  the  noise  with 
vour  hghter  '  If  any  child  successfully 
operates  the  surrogate  lighter  during  this 
Dt'ncKi.  the  surrogate  lighter  shall  be 
taken  from  that  chiid  and  the  child  shall 
no!  be  asied  to  try  to  operate  the  lighter 
again.  The  tester  sh^!!  ask  the  successful 
chiid  to  remain  until  the  other  chiid  is 
finiabML 

(3)  If  either  or  both  of  the  children  are 
unable  to  successfully  operate  the 
surrogate  lighter  during  the  5-ininute 
period  specified  in  §  1210  4(f)(2),  the 
adult  tester  shall  demonstrate  the 
operation  of  the  surrogate  l:gl:ter  To 
conduct  the  demonstration,  secure  the 
children's  full  attention  by  saying 
"Okay,  give  me  your  lighters  now  " 
Take  the  lighters  and  place  them  on  the 
table  In  front  of  you  out  of  the  children's 
reach.  Then  say,  'TU  show  you  how  to 
make  the  noise  with  your  lighters  First 
I'll  show  you  with  (child's  namel's 
lighter  and  then  I'll  show  you  wi*h 
((Sid's  namel's  lighter,"  Pick  up  the 
first  child's  Ughter.  Hold  the  lighter 
approximately  two  feet  in  front  of  the 
children  at  their  eye  level.  Hold  the 
lighter  In  a  vertical  position  in  one  hani 
with  the  child-resistant  feature  exposed 
(not  covered  by  fingers,  thumb,  etc  ) 
Orient  the  child-resistant  mechanism  on 
the  lighter  toward  the  children,  (This 
may  require  a  change  in  your 
orientation  to  the  children  s'j  .h  as 
sitting  sideways  in  the  chair  to  allow  a 
normal  hand  position  for  holding  the 
lighter  while  assuring  that  both  children 
have  a  clear  view  of  the  mechanism. 
You  may  also  need  to  reposition  your 
chair  so  your  hand  is  centered  between 
the  chil(£ren]  Say  "now  watch  the 
lighter."  Look  at  each  child  to  verify 
that  they  are  looking  at  the  lighter 
Operate  the  lighter  one  time  in  a  normal 
manner  according  to  the  manufacturer's 
Instructions.  Do  not  exaggerate 
operating  movements  Do  not  ve.'-baHy 
describe  the  Ughter's  operation.  Place 
the  first  child's  lighter  tjack  on  the  table 
in  front  of  ycu  and  pick  up  the  second 
child's  lighter.  Say,  'Okay,  now  watch 
this  lighter."  Repeat  the  demonstration 
as  described  above  using  the  second 
child's  lighter.  Note  Testers  shall  be 
trained  to  conduct  the  demonstration  in 
a  uniform  manner,  including  the  words 
spoken  to  the  children,  the  way  the 
lighter  is  held  and  operated,  and  how 
the  tester's  hand  and  body  is  oriented  to 
the  children  All  testers  must  be  able  to 
operate  the  surn)gate  lighters  using  only 
appropriate  operating  movements  in 
accoroance  with  the  manufacturer's 
instructions.  If  any  of  these 
requirements  are  not  met  during  the 
demonstration  for  any  pair  of  children, 
the  results  for  that  pair  of  children  shall 


be  eliminated  from  the  test.  Another 
pair  of  eligible  children  shall  be  used  to 
complete  the  test  panel. 

(4)  Each  child  who  fails  to 
successfully  operate  the  surrogate 
Ughter  in  the  first  5  minutes  is  then 
given  another  5  minutes  in  which  to 
attempt  the  successful  operation  of  tlie 
surrogate  lighter.  After  the 
demonstrations  give  their  original 
lightors  back  to  the  children  by  placing 
a  lighter  in  each  child's  hand.  Say 
"Ok?y,  now  you  tr>'  to  make  the  noise 
with  yo-jr  lighters  ■  keep  trying  until  I 
tell  you  to  stop,"  If  any  child 
successfully  operates  the  surrogate 
lighter  during  this  pe.riod,  the  surrogate 
lighter  shall  t»e  takon  from  that  chiid 
and  the  child  shall  not  be  askt-d  tc  try 
to  operate  the  lighter  again  Tlie  t'^ster 
shall  ask  the  succes.^ful  child  to  remain 
until  the  other  child  is  Finished. 

(5)  .^t  the  end  of  the  second  5-rainute 
test  period,  take  the  surrogate  lighter 
from  any  cliild  who  has  not  successfully 
operated  it. 

(6)  After  the  test  is  over,  ask  the 
children  to  stand  next  to  you.  Look  at 
the  children's  faces  and  say;  "These  are 
special  lighters  that  don't  make  fire. 
Real  hghters  can  bum  you.  Will  you 
both  promise  me  that  \  ou'li  never  try  to 
work  a  real  lighter?"  Wait  fur  an 
affirmative  response  from  e.=«ch  chiid; 
then  thank  the  children  for  helping. 

(7}  Escort  the  children  out  of  the  room 
uiw^d  for  testing. 

(8)  After  a  child  has  participated  in 
the  lasting  of  a  surrogate  lighter,  and  en 
the  same  day,  provide  written  notice  of 
that  fact  to  the  child's  parent  or 
guardian.  This  notiRcation  may  be  in 
the  form  of  a  letter  provided  to  the 
school  to  be  given  to  the  parents  or 
guardian  of  each  ciiild.  The  no*;fii;ation 
shall  stale  that  the  chiid  participated, 
shall  ask  the  parent  or  guardian  to  worn 
the  child  not  to  play  with  lightors,  and 
shall  remind  the  parent  or  guardian  to 
keep  all  lighters  and  matches,  whether 
child  resistant  or  not,  out  of  the  reach 
of  children.  For  children  who  operated 
the  surrogate  lighter,  the  notification 
shall  state  that  the  chiid  wa?:  able  to 
operate  the  child-resistant  lighter.  For 
children  who  do  not  defeat  the  child- 
resistant  feature,  the  notification  shall 
state  that,  although  the  child  did  not 
defeat  the  child-resistant  featxire,  the 
child  may  be  able  to  do  so  in  the  futi;re. 

(g)  Data  collection  pnd  recording. 
Except  for  recording  the  times  required 
for  the  children  to  activate  the  signal, 
recording  of  data  should  be  avoided 
while  the  children  are  trying  to  operate 
the  lighters,  so  that  the  tester's  full 
attention  is  on  the  children  during  the 
test  period.  If  actual  testing  is 
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videotaped,  the  camera  shall  be 
stationers  and  shall  he  operated 
remotely  in  order  to  avoid  distracting 
the  children.  Any  photographs  shall  be 
taken  after  actual  testing  and  shall 
simulate  actual  test  procedurefs)  (for 
example,  the  demonstration).  The 
following  data  shall  be  collected  and 
recorded  for  each  child  in  the  100-child 
test  panel: 

(1)  Sex  (male  or  female). 

(2)  Date  of  birth  (month,  day,  year). 

(3)  Age  (in  months,  to  the  nearest 
month,  as  speciHed  in  §  1210.4(a)(4)). 

(4)  The  number  of  the  lighter  tested  by 
that  child. 

(5)  Date  of  participation  in  the  test 
(month,  day,  year). 

(6)  Location  where  the  test  wa&given 
(city,  state,  country,  and  the  name  of  the 
site  or  an  unique  number  or  letter  code 
that  identifies  the  test  site). 

(7)  The  name  of  the  tester  who 
conducted  the  test. 

(8)  The  elapsed  time  (to  the  nearest 
second)  at  which  the  child  achieved  any 
operation  of  the  surrogate  signal  in  the 
first  5-minute  test  period. 

(9)  The  elapsed  time  (to  the  nearest 
second)  at  which  the  child  achieved  any 


operation  of  the  surrogate  signal  in  the 
secji  n  d  5  -  m  i  n  u  te  test  period. 

(10)  For  a  single  pair  of  children  from 
each  100-child  test  panel,  photograph(s) 
or  video  tape  to  show  how  the  lighter 
was  held  in  the  tester's  hand,  and  the 
orientation  of  the  tester's  body  and  hand 
to  the  children,  during  the 
demonstration. 

(h)  Evaluation  of  test  results  and 
accppt-ince  criterion.  To  determine 
wliH';;--  a  surrogate  lighter  resists 
operation  by  at  least  85  percent  of  the 
children,  sequential  panels  of  100 
children  each,  up  to  a  maximum  of  2 
panels,  shall  be  tested  as  prescribed 
below. 

(1)  If  no  more  than  10  children  in  the 
first  100-child  test  panel  successfully 
operated  the  surrogate  lighter,  the 
lighter  represented  by  the  surrogate 
lighter  shall  be  considered  to  be 
resistant  to  successful  operation  by  at 
least  85  percent  of  the  child  test  panel, 
and  no  further  testing  is  conducted.  If 
11  through  18  children  in  the  first  100- 
child  test  panel  successfully  operate  the 
surrogate  lighter,  the  test  results  are 
inconclusive^  and  the  surrogate  lighter 
shall  be  tested  with  a  second  100-child 
test  panel  in  accordance  with  this 


§  1210.4.  If  19  or  more  of  the  children 
in  the  first  100-child  test  panel 
successfully  operated  the  surrogate 
lighter,  the  hRnter  represented  by  the 
surrogate  shall  be  considered  not 
resistant  to  successful  operation  by  at 
least  85  percent  of  the  cnild  test  panel, 
and  no  further  testing  is  conducted. 

(2)  If  additional  testing  of  the 
surrogate  lighter  is  required  by 
§  1210.4(h)(1),  conduct  the  test  specified 
by  this  S  1210.4  using  a  second  100- 
child  test  panel  and  record  the  results. 
If  a  total  of  no  more  than  30  of  the 
children  in  the  combined  first  and 
second  100-child  test  panels 
successfully  operated  the  surrogate 
lighter,  the  Ughter  represented  by  the 
surrogate  lighter  shall  be  considered 
resistant  to  successful  operation  by  at 
least  85  percent  of  the  child  test  panel, 
and  no  further  testing  is  performed.  If  a 
total  of  31  or  more  children  in  the 
combined  first  and  second  100-child 
test  panels  successfully  operate  the 
surrogate  lighter,  the  lighter  represented 
by  the  surrogate  lighter  shall  be 
considered  not  resistant  to  successful 
operation  by  85  percent  of  the  child  test 
panel,  and  no  further  testing  is 
conducted. 


Table  1  .—Evaluation  of  Test  Results— §  1210.4(e) 


Test      Cumulative  Numtwr  ol 
panel  Children 


Successful  Lighter  Operations 


Pass 


Continue 


Fail 


1     100 
1    200 


0-10 
11-30 


11-18 


19  or  more 
31  or  more 


§1210.5     Findif-.gi, 

Section  9(0  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2058(f).  requires 
the  Commission  to  make  findings 
concerning  the  following  topics  and  to 
include  the  findings  in  the  rule. 

(a)  The  degree  and  nature  of  the  risk 
of  injury  the  rule  is  designed  to 

eliminate  or  reduce.  The  stand  :rd   s 
designed  to  reduce  the  risk  of  ifd  ':  and 
injury  from  accidental  fires  st:irtf-,i  •  v 
children  playing  with  hgti'r-s  Irf,^-: 
1988  to  1990,  an  estimated  loO  dt«'':!s 
per  year  resulted  from  such  firri.s  Atwut 
150  of  these  deaths,  plus  nearly  1,100 
injuries  and  nearly  $70  million  in 
property  damage,  resulted  from  fires 
started  by  children  under  the  age  of  5. 
Fire- related  iniuries  include  thermal 
bums  —  many  of  high  .seventy  —  as 
well  as  anoxia  and  other,  less  senous 
injuries.  The  annual  cost  of  such  fires  to 
the  public  is  estimated  at  about  $385 
million  (in  1990  dollars}.  Fires  started 
by  young  children  (under  age  5)  are 


those  which  the  standard  would  be  most 
effective  at  reducing. 

(b)  The  approximate  number  of 
consumer  products,  or  types  or  classes 
thereof  subject  to  the  rule.  The  standard 
covers  certain  flame-producing  devices, 
commonly  known  as  lighters,  which  are 
primarily  intended  for  use  in  lighting 
cigarettes  and  other  smoking  materials. 
Lighters  may  be  gas-  or  liquid-fueled, 
mechanical  or  electric,  and  of  various 
physical  configurations.  Over  600 
million  lighters  are  sold  annually  to 
consumers  in  the  U.S.;  over  100  million 
are  estimated  to  be  in  use  at  any  given 
time.  Over  95  percent  of  all  lighters  sold 
are  pocket-sized  disposable  butane 
models;  of  the  remaining  5  percent, 
most  are  pocket  refillable  butane 
models.  A  small  proportion  of  refillables 
is  comprised  of  pocket  liquid-fuel 
models;  still  smaller  proportions  are 
represented  by  table  lighters  and  by 

novelty"  lighters,  that  is,  those  having 
the  physical  appearance  of  other 
specific  objects.  Approximately  600 


million  pocket  butane  disposables 
(nonrefillable),  15-20  million  pocket 
butane  refillables,  5-10  million  pocket 
liquid-fuel  refillables,  and  1-3  million 
novelty  and  other  Ughters  were  sold  to 
consumers  in  1991.  The  standard  covers 
disposable  lighters,  including 
inexpensive  butane  refillables,  and 
novelty  lighters.  Roughly  30  miHion 
households  have  at  least  one  lighter; 
ownership  of  more  than  one  lighter  is 
typical,  especially  among  smoking 
households. 

(c)  The  need  of  the  public  for  the 
consumer  products  subject  to  the  rule, 
and  the  probable  effect  of  the  rule  on 
the  utility,  cost,  or  availability  of  such 
products  to  meet  such  need.  Consumers 
use  lighters  primarily  to  light  smoking 
materials.  Most  other  lighting  needs  that 
could  be  filled  by  matches  may  also  be 
filled  by  lighters.  Disposable  butane 
hghters  are,  chiefly  by  virtue  of  their 
low  price  and  convenience,  the  closest 
available  substitutes  for  matches. 
Although  matches  are  found  in  far  more 
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households,  lighters  have  steadily 
replaced  matches  since  the  1960's  as  the 
pnrrvary  light  source  among  Amencan 
consumers.  The  standard  generally 
requires  that  lighters  not  be  operable  by 
most  children  under  52  months  of  age. 
This  would  hkely  be  achieved  bv 
modifying  products  to  incorporate 
add;!iop,al-a(1ion  switches,  levers,  or 
buttons,  thereby  increasing  the 
difficulty  of  product  activation 
Depending  on  the  method  of 
compliance  chosen  by  manufacturers. 
thera  could  be  some  adverse  effect  on 
the  utility  of  l.ghters.  This  may  occur  to 
the  extent  that  operation  of  the  products 
bv  adult  users  is  made  more  difficult  by 
the  incorporation  of  child-resislan? 
features  This  may  lead  some  consumers 
to  switch  to  matches,  at  least 
temporarily,  which  could  reduce  the 
expected  level  of  safety  provided  by  the 
standard.  In  addition,  some  "novelty" 
lighters  will  probably  be  discontinued, 
due  to  the  technical  difficulty  of 
incorporating  child-resistant  features  or 
designs.  Some  loss  of  utility  denved 
from  those  products  by  collectors  or 
other  users  may  result,  though  many 
novelty  models  will  probably  remain  or. 
the  market.  The  cost  of  producing 
lighters  subiect  to  the  standard  is 
expected  to  increase  due  to 
manufacturers  and  importers 
expenditures  in  the  areas  of  research 
and  development,  product  redesign 
tooling  and  assembly  process  chan^as, 
certification  and  testing,  and  other 
administrative  activities.  Total  per-unit 
production  costs  for  the  various  lighter 
types  may  increase  by  10-40  percent , 
with  an  average  of  le«  than  20  percent. 
Cost  mcreases  will  Ukely  be  passed  on 
to  consumers  in  the  form  of  higher  retail 
prices  Disposable  lighters  may  increase 
in  price  by  10-40  cents  per  unit,  pnces 
of  other  lighters  may  increase  by  as 
much  as  $1-3  The  estimated  average 
per-unit  price  increase  for  all  lighters 
subject  to  the  standard  is  about  20  cents 
The  total  annual  cost  of  the  standard  to 
consumers  is  estimated  at  about  $90 
million.  The  estimated  cost  of  the 
standard  per  life  saved  is  well  under  $1 
milhon  after  considering  the  benefits  of 
reduced  injuries  and  property  damage, 
this  is  well  below  the  consensuj  of 
estimates  of  the  statistical  value  of  life 
A  wide  range  of  lighter  types  and 
models  will  continue  to  be  available  to 
consumera.  As  noted  above,  some 
models  of  novelty  lighters  —  all  of 
which  account  for  lets  than  1  percent  of 
lighters  sold  —  will  likely  be 
diacontinued;  this  should  not  have  ■ 
significant  impact  on  the  overall 
availability  of  lighters  to  consumers. 


(dl  Any  means  of  achteving  the 
obfective  of  the  otxier  while  minimizing 
adverse  effects  on  competition  or 
disruption  or  dislocation  of 
manufactitnng  and  other  commercial 
prac::ce8  consistent  with  t.'ie  public 
health  and  safety.  The  Commission 
considered  tne  potential  affects  on 
competition  and  business  practices  of 
various  aspects  of  the  .standard,  and,  as 
noted  below,  incorporated  some  burden- 
reducing  elements  into  the  proposal. 
The  C^iiinmi.'isiQn  aiso  encxjuraged  and 
participated  in  tne  development  of  a 
draf^  voluntary  standanl  addressing  the 
nsk  of  child  play  fires.  A  draft  voluntary 
safety  staiuiard  was  developed  by 
members  cf  an  ASTM  task  group  {now 
a  subcommittee)  to  address  much  of  the 
risk  addressed  by  the  proposed  CPSC 
rule.  This  draft  voluntary  standard 
contained  performance  requirements 
similar,  but  not  identical,  to  those  in  the 
CPSC  proposal  Development  work  on 
the  voluntary  standard  ceased  in  1991; 
industry  representatives  requested  that 
the  Corami-ssion  issue  the  draft  ASTM 
provisions  in  a  mandatory  rule.  One 
possible  alternative  to  this  mandatory 
standard  would  be  for  the  Commission 
to  r«lv  on  voluntary  conformance  to  this 
draft  standard  to  provide  safety  to 
consumers  The  expected  level  of 
conformance  to  a  voluntary  standard  is 
uncertain,  however  although  some  of 
the  largest  firms  may  market  some 
(;h;;drt:'si.i>tant  lighten  that  conform  to 
thrtse  requirements,  most  firms  (possibly 
including  seme  of  the  largest)  probably 
would  not  Even  under  generous 
assumptions  about  the  level  of 
voluntary  conformance,  net  benefits  to 
consumers  would  be  substantially  lower 
under  this  alternative  than  under  the 
standa.'-d  Thus,  the  Commission  finds 
that  reliance  on  voluntary  confonnance 
to  the  draft  ASTM  standard  would  not 
adequately  roduce  the  unreasonable  risk 
ass<xjated  with  lighters. 

(ej  The  rule  (including  its  effective 
date  I  IS  reasonably  necessary  to 
e/iminate  or  reduce  an  unreasonable 
risk.  The  Commission's  hazard  data  and 
reg^alatory  analysis  demonstrate  that 
lighters  TOvered  by  the  standard  pose  an 
unreasonable  nsk  of  death  and  injury  to 
ronsumers.  The  Commission  considered 
a  number  of  alternatives  to  address  this 
n.sk  and  believes  that  the  standard 
strikes  the  most  reasonable  balance 
between  nsk  reduction  benefits  and 
potential  costs.  Further,  the  amount  of 
time  before  the  standard  becomes 
effective  will  provide  manufacturers 
and  impwrters  of  most  products 
adequate  time  to  design,  produce,  and 
market  safer  lightere.  Thus,  th« 
Commission  finds  that  the  standard  and 


its  effective  date  are  reasonably 
necessary  to  reduce  the  risk  of  fire- 
related  death  and  injury  associated  with 
young  children  playing  with  lighters. 

If)  The  benefits  exoected  from  the  rule 
bear  a  reasonable  reJationsnip  to  its 
costs.  The  standard  will  substantially 
reduce  the  number  of  fire-related 
deaths,  injuries,  and  property  damage 
assoaated  with  young  children  playing 
with  lighters.  The  cost  of  these 
accidents,  which  is  e.stimated  to  be 
about  $385  million  annually,  will  also 
be  greatly  reduced  Estimated  annual 
benefits  of  the  standard  are  $205-$270 
million;  estimated  annual  costs  to  the 
public  are  about  $90  million.  Expected 
annual  net  benefits  would  therefore  be 
$115-5180  million  Thus,  the 
Commission  finds  that  a  reasonable 
relationship  exists  between  potential 
benefits  and  potential  costs  of  the 
standard. 

(g)  The  rule  imposes  the  least 
burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injury  for  which  the  rule  is  being 
promulgated.  (1)  In  the  final  rule,  the 
Commission  incorporated  a  number  of 
changes  from  the  proposed  rule  in  order 
to  minimize  the  potential  burden  of  the 
rule  on  industry  and  consumers  The 
Commission  also  considered  and 
rejected  several  alternatives  during  the 
development  of  the  standard  to  reduce 
the  potential  burden  on  industry 
(especially  small  Importers]  and  on 
consumers.  These  alternatives  involve 
different  performance  and  test 
requirements  and  different  definitions 
determining  the  scope  of  coverage 
among  products.  Other  alternatives 
generally  would  be  more  burdensome  to 
industry  and  would  have  higher  costs  to 
consumers.  Some  less  burdensome 
alternatives  would  have  lower  risk- 
reduction  benefits  to  consumers;  none 
has  been  identified  that  would  have 
higher  expected  net  benefits  than  the 
standard. 

(2)  The  scope  of  this  mandatory 
standard  is  limited  to  disposable 
lighters  and  novelty  lighters;  it  does  not 
apply  to  "luxury"  lighters  (including 
most  higher  priced  refillable  butane  and 
liquid-fuel  models).  This  is  similar  but 
not  identical  to  the  scope  of  a  draft 
voluntary  industry  standard  developed 
in  response  to  the  Commission's 
advance  notice  of  proposed  rulemaking 
of  March  3. 1988  (53  FR  6833).  This 
exclusion  significantly  reduces  the 
potential  cost  of  the  standard  without 
significantly  aSectlng  potential  benefits. 

(3)  The  Commission  narrowed  the 
scope  of  the  final  rule  with  respect  to 
novelty  lighters,  and  considered 
limitii:^  the  scope  further  to  exclude  all 
nondisposabie  novelty  lighters.  Though 
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further  limiting  the  scope  would  ease 
the  potential  burden  of  the  standard  on 
manufacturers  and  importers  slightly, 
inherently  ieS'i  safe  non-child-re&istan- 
lighters  that  are  considered  to  be 
©.specially  appoaimg  to  «iiidr«ii  would 
r«ma:n  on  the  market,  liier»hy  reducing 
thp  potential  safety  benefit*;  to  the 
public.  The  Commission  finds  that  U 
would  not  be  \n  the  public  interest  to 
exr:lude  novelty  lighters. 

(4)  The  Commission  considered  the 
potential  effetl  of  alternate  performan<:« 
requirements  dunng  the  development  of 
the  standard  A  less  stnngent 
acxeptance  criterion  of  ftO  percent 
(rather  than  the  standard's  85  pen;en'! 
m'ghf  slightly  rpdace  costs  to  industry 
and  consumers.  The  safety  benefits  of 
ihis  alternative,  however,  would  hkely 
b*'  reduced  disproportionately  to  the 
potential  reduction  in  costs  A  higher 
iQO  percent)  acceptance  cntenon  was 
also  considered.  This  higher 
performance  level  is  not  cx)mmereially 
or  technically  feasible  for  many  firms, 
however;  the  Commission  believes  that 
this  more  stringent  alternative  would 
have  substantial  adverse  effects  on 
manufacturing  and  competition,  and 
would  increase  costs  disproportionate  to 
benefits.  The  Commission  believes  that 
the  requirement  that  complving  lighters 
not  be  operable  by  at  least  85  percent  of 
children  in  prescribed  tests  strike«  a 
reasonable  balance  between  Improved 
safety  for  a  substantial  maiohty  of  young 
children  and  other  potential  fire  victims 
and  the  potential  for  adverse 
competitive  effecls  and  manufacturing 
disruption. 

(3)  The  Commission  believes  that  the 
standard  should  become  effective  as 
soon  as  reasonably  possible.  The 
standard  will  become  elective  12 
months  from  its  date  of  publication  m 
the  Federal  Reeiatar.  The  Commission 
also  considered  an  effective  date  of  6 
months  after  the  date  of  issuance  of  the 
final  rule.  While  most  lighters  sold  in 
the  U.S.  could  probably  be  made  child 
resistant  within  6  months,  some 
disruptive  effects  on  the  supply  of  some 
imported  lighten  would  result;  this 
could  have  a  temporary  adverse  impact 
on  the  competitive  poaiticxis  of  some 
U.S.  importers.  The  12-moath  period  in 
the  standard  would  tend  to  nnlninii7i> 
this  potential  effect,  and  would  allow 
more  time  for  finnt  to  design,  produce, 
and  import  complying  lighten.  The 
Commission  estimates  tlut  there  would 
be  no  significant  edverae  impect  on  the 
overall  supply  of  lighters  for  the  U.S. 
market 

(hj  The  promulgation  of  the  rule  is  in 
the  public  interest  Aa  roquiied  by  the 
CPSA  and  the  Regulatory  Fleidbility 
Act.  the  Conunissian  considered  tiie 


potential  benefits  and  costs  of  the 

standard  and  various  alternatives  While 
certain  alternatives  to  ine  final  r,;it^  a-« 
estimated  to  have  net  benefits  '.a 
consum,eni,  the  adopted  ri^e  riiH  vir;:,7PS 
those  n«t  hwnefits.  Thus,  '.he 
Commission  finds  that  the  :«tanc.urd,  if 
promulgated  on  a  fine!  tias;.':,  w-!,.!d  he 


m 


■le  p'-.biic  interest 


Subpart  B— Certification 
Requirements 

Authority:  15  U  SC.  2063.  2065(b). 

206^„g1,2076lel,  2079(d). 

|12iai1    Genwal. 

Section  14(al  of  the  CyOiisumtir 
Product  Safety  A;i  tCr:5A,   15  I'  S  C 
1263(a),  requires  everv  maEuffttiurer 
pnvete  labeler,  or  importer  of  «  prtKiiK-' 
that  is  subbed  to  a  consumer  pmou.  t 
.safety  standard  and  that  is  aisi :-•.,•  •...'(*(,)  in 
f  ornnrjerf;e  to  issue  s  certificjite  thai  such 
product  ainforms  to  the  applicable 
standard  end  to  base  that  c«r1.f-.r,iite 
i.'pon  a  teist  of  each  item  or  upor,  -i 
reasonable  testing  program  The  purpose 
of  this  subpart  B  of  part  1210  is  to 
eslabhiih  requirements  that 
manufacturers,  importers,  end  privnte 
iabelers  most  follow  to  ce.'tify  t:.d!  t'lf^ir 
products  c»mpiy  wiih  the  vStifety 
Standard  for  Cigarette  lAgfiters,  Th.g 
subpart  B  descT'.bes  the  min;rrii;,m 
features  of  a  reasonable  testi.'ig  program 
and  Includes  requirements  for  labeling 
recordkeeping,  and  reporting  pursuant 
to  sections  14,  16(h).  17[g).  eniii  27!ej  of 
the  CPSA,  15  L;  S.C.  2063.  2()65(b). 
2()66(g).  and  2076(e), 

i  1210.12    Certtflcate  of  comprianc*. 

(a)  General  reqvirementi       t 

(1)  Manufacturers  (including 
importers).  Manufacturers  of  any  lighter 
subject  to  the  standard  must  issue  the 
certificate  of  comphance  requireid  by 
section  14(a)  of  the  CPSA  and  this 
subpart  B,  based  on  a  reasonable  testing 
program  or  a  test  of  each  product  as 
required  by  §§  1210.13-1210  14  and 

1210.16.  Manufacturers  must  also  IhM 
each  lighter  subject  to  the  standard  as 
required  by  paragraph  (c)  of  this  9€K.tio!i 
and  keep  Ine  records  and  make  the 
reports  required  by  §§  1210  15  and 

1210.17.  For  purposes  of  this 
requirement,  an  importer  of  lighters 
shall  be  considered  the  "manufairturBi 

(2)  Private  hbelers.  Because  private 
labelers  necessarily  obtain  their 
products  from  a  manufacturer  or 
importer  that  is  already  required  to 
Issue  the  certificate,  private  labelers  are 
not  required  to  issue  a  certificate 
However,  pnvate  labelen  must  ensurv 
that  the  lighten  are  labeled  in 
accordance  with  paragraph  (c)  of  thu) 
section  and  that  any  certificate  of 


compaance  that  is  supplied  with  each 
shipping  unit  of  lighters  in  accordance 
with  paragraph  fb)  of  this  section  is 
supplied  !    Hi  V  distributor  or  retailer 
who  race  v  es  .le  product  from  the 
private  ial)tiiar. 

(3)  Testing  on  behalf  of  importen.  If 
the  required  testing  has  been  performed 
by  or  uv  a  foreign  manuCacturer  of  a 
product,  an  importer  may  rely  on  such 
testa  to  support  the  certiGcate  of 
compliance,  provided  that  the  importer 
is  a  resident  of  the  United  States  or  has 
a  resident  agent  in  the  United  States,  the 
records  are  in  Ei^li^.  and  the  records 
and  the  surrogate  lighten  tested  are  kept 
in  the  United  States  and  can  be 
;:)r:  v  loed  to  the  Commisaion  within  48 
f:     rs  <)  1210.17(a))  or,  in  the  case  of 

.  tion  records,  can  be  provided  to 
the  Commission  mthin  7  calendar  days 
in  accordance  with  §  1210.17(a)(3).  The 
importer  is  responsible  for  ensuring  that 
the  foreign  manufacturar's  records  show 
that  all  testing  used  to  support  the 
.erti  ficate  of  compliance  has  been 
performed  p.Tiperlv  I? 5  1210.14- 
1210. 16i,  M.t'  -(« . ifiiK  ;.!-ijvidea 
reasonable  a^sui  h:i,«  that  all  lighten 


^  ith  the  standard 
11.  e  records  exist  in 


imported  con 
(11210.13(b). 
English  (§12h    ;     a]).  (4)  the   up  rtsr 
knows  where  ;ije  acquired  recurcii  tad 
hkhters  are  ii>.atod  and  that  records 
r>*qv..reo  !f  :,r  .ocated  in  the  I'i.I'hJ 
State.',  a'-p  nh.-h'Hd  there. arranfjeii/Mj, is 
:■, !ivt»  tx*>i,,  made  .vi  that  any  records 
reGu,-H,;  \   [^  kf-jn  intheUni'wd  Sta'.m 
will  Oe  pr:jV'Lit<d  to  the  Camn..<iK.i 
withu!  48  htK,A:-s  of  8  TfK',:ii-\:  a:i>:  ii:  v 
recorOi.  not  kei)!  in  Uh-  \ ';.  u<;  S'^iiai 
will  be  prov iiiwj  \    '.ri^  ( -.'[;.r;v:<v..sian 
within  7  caienia:  d<i .  ?■   s  lziu.l7(a)), 
and  the  informa;  .uu  required  by 
§  1210.17(b)  to  t:m  p-n    le  :  to  the 
Commission  s  I)i\  i^;  jk  ni  Regulatory 
Manai<|wni9n:  tiiif  i-^m^v.  provided. 

"   i  >  ri;fr-a!  e  o '  .  ■  r, ; ; .  p  I  tan  ce.  A 
-ariitiuita  of  compuaiit,8  must 
accompany  each  shipping  imit  of  the 
product  (for  example,  a  case),  or 
otherwise  be  ftimished  to  any 
distributor  or  relajlar  ic  whom  the 
product  is  sold  or  del;  v  »■',-<••;  by  the 
man  u  Lacturer,  private  i.ii  i  >«-  >  < tr .  or 
importer  The  cwtific-ate  iiun!  siate 

(ll  That  the  product  "<■.<. nii'.i.'S  w;:,i3 
the  Ckjnsumer  Product  b-H,U*<\  S'h,i,.'l«i-d 
'or  Cigarette  Lighters  ;  1  f^  CVH  l.,10i." 

m  The  naiae  and  aai,irH.ss  !■■:■'  tr.a 
manufacturer  or  iniport»JT  i:>sui;.^  ::.« 
.■■■ert;fit:ate  or  of  the  private  intnusT,  and 

(31  Thu  dateis;  of  man uf a..:! ..re  and,  if 
different  frt>rn  tli*  «ddr(,.K*  ,:.  p.Hrak;rti^!h 
'■'.-iiZ)  of  thii  s*«,Ju,:>r. ,  liie  a,,ii'l.r«ii.s  o:  ;;,t; 
piac*  of  nianutejlurw- 

(cj  Labchng.  The  manutac.irn:  ,,.,r 
importer  must  iaoei  e*ch  it^tx^-  with 
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the  following  information,  which  may 
be  in  code. 

(1)  An  identification  of  the  period  of 
time,  not  to  exceed  31  days,  during 
which  the  lighter  was  manufactured. 

(2)  An  identification  of  the 
manufacturer  of  the  lighter,  unless  the 
lighter  bears  a  pnvate  label.  If  the  lighter 
bears  a  pnvate  label,  it  shall  bear  a  code 
mark  or  other  label  which  will  permit 
the  seller  of  the  lighter  to  ident'K-  the 
manufacturer  to  the  puixiiaser  upon 
request. 

f  121 0.1 3    C«rt)flc«tion  tMts. 

(a)  General  As  explained  in  §1210.11 
of  this  subpart,  certificates  of 
compliance  required  by  section  14(a)  of 
the  CPS.\  miU&f  be  based  on  a  reasonable 
testing  program 

fb))  Peasonable  te^it^ne  prvgrams. 

ID  Requirements  {\]  A  reasonable 
testing  program  for  lighters  is  one  that 
demonstrates  with  a  high  degree  of 
assurance  that  all  lighters  manufactured 
for  sale  or  distributed  in  commerce  will 
m.eet  the  requirements  of  the  standard, 
including  the  .-equirements  of  ^  1210.3. 
Manufacturers  and  importers  shall 
determine  the  types  and  frequency  of 
testing  for  their  nwn  reasonab'e  testing 
program.s  A  r^a-^onahie  testing  program 
should  be  suffici'^ntly  sLnngent  that  it 
will  detect  any  variations  in  production 
or  performance  dunng  the  production 
intor\'al  that  would  cause  any  lighters  to 
fail  to  meet  the  requirements  of  the 
standard, 

(li)  All  reasonable  testing  programs 
shall  include  qualifiration  tests,  which 
must  be  performf>d  on  surrogates  of  each 
model  of  lighter  produced,  or  to  be 
produced,  to  demonstrate  that  the 
product  IS  capVoie  of  passing  the  tests 
prescribed  bv  ^'^o  standard  (see 
§  1210. 141.  a:;d  production  tests,  which 
must  be  perfo.'med  during  appropriate 
production  intervals  as  long  as  the 
product  is  being  manufactured  (see 
§1210.16). 

(iiij  Corrective  action  and/or 
additional  testing  must  be  performed 
whenever  certification  tests  of  samples 
of  the  product  give  results  that  do  not 
provide  a  high  degree  of  assurance  that 
all  lighters  manufactured  dunng  the 
apphcable  production  interval  will  pass 
the  tests  of  the  standard. 

(2)  Testing  by  third  parties  At  the 
option  of  the  manufacturer  or  importer, 
some  or  all  of  the  testing  of  each  lighter 
or  Ughter  surrogate  may  be  performed 
by  a  commercial  testing  laboratory  or 
other  third  party.  However,  the 
manufacturer  or  importer  must  ensure 
that  all  certification  testing  has  been 
properly  performed  with  passing  results 
and  that  all  records  of  such  tests  are 


maintained  in  accordance  with 
U  2 10  17  of  this  subpart. 

1^210  14    Qualification  tMting. 

(a)  Tei>ting  Before  any  manufacturer 
or  importer  of  lighters  distnbufes 
lighters  in  commerce  in  the  United 
States,  surrogate  lighters  of  each  model 
shall  b«  tested  m  accordance  with 

§  1210.4,  above,  to  ensure  that  all  such 
lighters  comply  with  the  standard. 
However,  if  a  manufacturer  has  tested 
one  model  of  lighter,  and  then  wishes  to 
distribute  another  model  of  lighter  that 
differs  from  the  first  mode!  only  by 
differences  that  would  not  have  an 
adverse  effect  on  child  resistance,  the 
second  model  need  not  be  tested  in 
accordance  with  §  1210.4. 

(b)  Product  modifications  If  any 
changes  are  made  to  a  product  after 
initial  qualification  testing  that  could 
adversely  affect  the  ability  of  the 
product  to  meet  the  requirements  of  the 
standard,  additional  qualification  tests 
must  be  made  on  surrogates  for  the 
changed  product  before  the  changed 
lighters  are  distributed  in  comm.arre 

(c)  Fequalification.  If  a  manufacturer 
or  importer  chooses  to  requali.'S-  a 
lighter  design  after  it  has  been  in 
production,  this  may  be  done  by 
following  the  testing  procedures  at 
§1210.4. 

1^210.15     Spvcificattona. 

(a)  Hequiren^eiit.  Before  any  lighters 
that  are  subject  to  the  standard  are 
distributed  in  commerce,  the 
manufacturer  or  importer  shall  ensure 
that  the  surrogate  lighters  used  for 
qualification  testing  under  §  1210  14  are 
describei  in  a  written  product 
specification.  (Section  1210  4(c) 
requires  that  six  surrogate  lighters  be 
used  for  testing  each  100-child  panel ) 

(b)  Contents  of  specification.  The 
product  specification  shall  include  the 
following  information: 

(1)  A  complete  descxip'tion  of  the 
lighter,  including  size,  shape,  weight, 
fuel,  fuel  capaciiy,  ignitnn  mechanism, 
and  child-resistant  features. 

(2)  A  detailed  description  of  all 
dimensions,  force  requirements,  or  other 
features  that  could  affect  the  child- 
resi.stance  of  the  lighter,  including  the 
manufacturer's  tolerances  for  each  such 
dimension  or  force  requirement 

(3)  Anv  further  information, 
including,  but  not  limited  to.  model 
names  or  numbers,  necessary  to 
adequately  descnbe  the  lighters  and  any 
chud-resistant  features, 

11210.16    Production  tasting. 

(a)  General.  Manufacturers  and 
importers  shall  test  samples  of  Ughters 
subject  to  the  standard  as  they  are 


manufactured,  to  demon,strate  that  the 
lighters  meet  the  specifications, 
required  under  §1210.15,  of  the 
surrogate  that  has  been  shown  by 
qualification  testing  to  meet  the 
requirements  of  the  standard 

(b)  Types  and  frequency  of  testing. 
Manufacturers,  private  labelers,  and 
importers  shall  determine  the  types  of 
tests  for  production  testing.  Each 
production  test  shall  be  conducted  at  a 
production  interval  short  enough  to 
provide  a  high  degree  of  assurance  that, 
if  the  samples  selected  for  testing  pass 
the  production  tests,  all  other  lighters 
produced  during  the  interval  will  meet 
the  standard. 

(c)  Test  failure. 

(1)  Sale  of  lighters.  If  any  test  yields 
results  which  indicate  thj'  sny  lighters 
manufactured  during  the  production 
interval  mov  not  menf  the  standard, 
production  and  distribution  in 
commerce  of  lighters  that  may  not 
comply  with  the  standard  m.ust  cease 
until  it  is  determined  that  the  lighters 
meet  the  standard  or  until  corrective 
action  is  taken.  (It  may  be  neces,s^iry  to 
modify  the  lighters  or  perform 
additional  tests  to  ensure  that  only 
complying  lighters  are  distributed  in 
commerce.  Lighters  from  other 
production  intervals  having  test  results 
showing  that  lighters  from  ihat  inter.al 
comply  with  the  standard  could  be 
produced  and  distributed  unless  there 
was  some  reason  to  believe  that  they 
might  not  comply  with  the  standard.) 

(2)  Corrective  actions.  When  any 
production  test  fails  to  provide  a  high 
degree  of  assurance  that  ail  lighters 
comply  with  the  standard,  corrective 
action  must  be  taken.  Corrective  action 
may  include  changes  in  the 
mianufacturing  process,  the  assembly 
process,  the  equipment  used  to 
manufacture  the  product,  or  the 
product's  materials  or  design.  The 
corrective  action  must  provide  a  high 
degree  of  assurance  that  all  lighters 
produced  after  the  corrective  action  will 
comply  with  the  standard.  If  the 
corrective  action  changes  the  product 
from  the  surrogate  used  for  qualification 
testing  in  a  manner  that  could  adversely 
affect  its  child  resistance,  the  lighter 
must  undergo  new  qualification  tests  in 
accordance  with  §  1210.14,  above 

i  1 21 0.1 7    RacordkaapJng  and  reporting. 
(a)  Records.  Every  manufacturer  and 
importer  of  lighters  subject  to  the 
standard  shall  maintain  the  following 
records  in  English  on  paper,  m»icrofiche, 
or  similar  media  and  malce  such  records 
available  to  any  designated  officer  or 
employee  of  the  Commission  in 
accordance  with  section  16(b)  of  the 
Consumer  Product  Safety  Act,  15  U.S.C. 
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2065 [b).  Such  records  must  also  be  kept 
in  the  United  States  and  provided  to  the 
Commission  within  48  hours  of  rocelpt 
of  a  request  from  any  employee  of  the 
Commission,  except  as  prov  ided  in 
paragraph  fb)(3)  of  this  section.  Legible 
copies  of  original  records  may  be  used 
to  comply  with  tiese  requirements. 

(1)  Records  of  qualification  testing, 
including  a  description  of  the  tests, 
photograph(s!  or  a  vadeo  tape  for  a 
single  pair  of  children  from  eacdi  100- 
child  test  panel  to  sho'^f  how  L^ie  lighter 
was  held  in  the  tester's  hand,  and  the 
orientation  of  the  taster's  body  and  hand 
to  the  children,  during  the 
demonstration,  the  dates  of  the  tests,  the 
daiq  rwuuirpd  by  §  1210  4i:i).  the  a(rtu,:il 
surrogfite  lighters  tested,  and  thb  n-suits 
cf  "he  te.-t.i.  includu;g  video  t?.;'e 
njcords,  if  any.  These  re^rds  :^!lrt!i  be 
kept  until  3  years  after  tlie  priKJuction 
of  the  particular  mode!  to  win::  <;;_]'  h 
tt'.'^is  relate  ha.s  ceased.  If  rw,  ■.H],hi.h'ijn 
tpsts  are  undbrtalcen  in  8<T.ordance  with 
5  1210, 14(c),  the  original  qiialTication 
tt?st  results  may  be  di;;carded  3  yuars 
after  the  requaiificalion  testing,  and  tlie 
roqualific^tion  te<>1  results  and 
surrogates,  and  the  other  informauo/i 
required  in  Liiis  subsection  for 
qualifications  tests,  shall  ho  kept  i.T  u-u 
tnereof. 

(2)  Records  of  prucedures  usi^d  for 
production  testing  required  by  this 
subpart  B,  irclud'ng  a  description  of  the 
types  of  tests  conducted  (x  .'Siifficien; 
detail  that  they  mav  be  replicated),  the 
production  u)fer\'al  selected,  the 
sampling  scheme,  and  ti:e  pass.' -ejc»ct 
critenon.  Those  rwjords  shdll  be  kept 
until  3  years  after  production  of  the 
lighter  has  coased. 

(3)  Records  of  production  testing. 
including  the  t«st  results,  tne  date  ar.d 
location  of  testing,  and  rwrords  of 
corrective  actions  taken,  which  in  turn 
includes  the  specific  actions  taken  to 
improve  the  design  or  manufecture  or  to 
correct  any  noncomplying  lighter,  the 
date  the  actions  were  taken,  the  test 
result  or  failure  that  triggered  the 
actions,  and  the  additional  actions  taken 
to  ensure  that  the  corrective  action  had 
the  intended  effect.  These  records  shall 
be  kept  for  3  years  following  the  date  of 
testing.  Records  of  production  testing 
results  may  be  kept  on  paper, 
microfiche,  computer  tape,  or  other 
retrievable  media.  Where  records  are 
kept  on  computer  tape  or  other 
retrievable  media,  however,  the  records 
shall  be  made  available  to  tlie 
Commission  on  paper  copies  upon 
request.  A  manufacturer  or  importer  of 

a  lighter  that  is  net  manufactured  in  the 
United  States  may  maintain  the 
production  records  required  by 
paragraph  (a)(3)  of  this  section  outside 


Lhe  United  States,  but  shall  make  such 
records  available  to  the  C>f)mmission  in 
the  United  States  wiiiun  1  week  of  a 
request  from  a  Commi.^ion  empioyefi 
for  a(xess  to  those  r«.ords  under  sw,-tJori 
l&(b)  of  the  CPSA,  15  U.S.C.  20650)^ 

(4)  Records  of  specifications  requirwi 
under  i^  1210,15  shall  be  kept  until  .3 
V'iers  after  production  of  each  lightor 
modHJ  has  ceas*-d 

ftji  Reporting.  At  least  30  djys  bt^lore 
i;  first  imports  or  distributes  in 
1  o.rrnien:e  anv  mr,iW\  of  hgfiter  suhtwl 
tri  the  standard,  every  manufacturer  a,:it1 
.Importer  must  provide  e  writt-m  r*-;-r.'t 
to  tne  Division  of  Regulatory 
MaTiagerr.Pi:',  Qmsumer  Product  Safety 
Commission.  Washington,  D.C  20207. 
Such  report  shall  include: 

(1)  The  name,  address,  ai/d  pr.ncipal 
place  of  busine,ss  of  the  mfii-.utfiiurft-  or 
importer, 

(2)  A  detailed  description  of  the 
lighter  model  and  the  diild-resistant 
feature(s)  used  in  that  model, 

(3)  A  description  of  the  qualification 
testing,  including  a  description  of  the 
surrogate  lighters  tested,  the 
specification  of  the  surrogate  lighter 
requi.-edby  §1210,15,  a  summary  of  the 
results  of  all  such  tests,  the  dates  the 
tests  were  performed,  the  location(s)  of 
such  tests,  and  the  identity  of  the 
organization  that  conducted  the  tests, 

14}  An  identification  of  the  place  or 
places  that  the  lighters  were  or  will  be 
manufactured, 

(5)  The  lo<:ation(s)  where  the  records 
required  to  be  maintained  by  paragraph 
(a)  of  thiis  sfutior.  are  kept,  and 

(6)  A  prototype  or  production  unit  of 
thatligh'  >r  r..';di'; 

(c)  Coi.iidt  r::i::itv  F'  Tsons  who 
b-Iieve  Ifiat  auv  ir.furmation  required  to 
be  submitted  or  made  available  to  the 
Commission  is  trade  secret  or  otheruise 
confidential  shall  request  that  the 
information  be  con.sidured  exempt  from 
disclosure  by  Lhe  Ccmmission,  in 
accordance  with  16  CFR  1015  18, 
Requests  fur  conf;dentiality  of  reconis 
provided  !o  the  Conriiission  v.ii!  't)t 
h,andiBd  :;i  a>,:cordance  with  section 
6ia:!(2)oftheCPSA,  15  U.S.C, 
2055(a)(2),  the  Freedom  of  Information 
Act  as  amended,  5  U.S.C.  552.  and  tJie 
Coramission's  regulations  under  tiia* 
act.  16  CFR  part  1015, 

§1210.18    Refusal  of  Importation. 

(a)  For  noncomphan'e  with  rrpin.ng 
and  recordieepmg  requir^nents.  T\\b 
Cofr.mission  has  determined  that 
compliance  with  the  recordkeeping  and 
reporting  requirements  of  this  subpart  is 
necessary  to  ensure  that  lighters  comply 
with  this  part  1210.  Therefore,  pursuant 
to  section  17(g)  of  the  CPSA,  15  USC 
2Q66ig).  the  Commission  may  refuse  to 


permit  Importation  of  any  lighters  with 
respeci  to  which  the  manufactu.'w:  Q,r 
iraport,8r  lias  not  complied  uith  th* 
re(.;ord keeping  and  repjortmg 
rwquirements  of  ti;U  Rut.-part   Sm;:*  t;»*> 
mtordi  are  reauired  lo  demonstrBte  thu: 
production  lighters  comply  wit:]  tt>«< 
specificjitions  fni-  ine  surTT>«f;h,',  ihf 
Commission  rnav  ^^^Jse  i;Tp:i,;;*a;,r.":  of 
iighters  if  prt,.H,i detail;  i;ts,:-S:';>  cii  ,;■.:»! 
comply  wilii  Uie  Kp>«,::f.(.,i!*,r,',t  r",;-;;rd.J 
by  this  subpft.i  or  if  t:  \  ■'•,'■: 
'■ocoHkeepine  or  rvpa.-ir.c  r»M;'.; -^nLanl 
in  tiii,s  part  ih  viold'wi 

(bj  For  noncomDiiance  mth  this 
standard  and  for  Isrk  r^a  c^rtjficat}<m 
certificate.  As  prm  uif'd  ;>-;  sf<iion  17t«) 
of  the  CPSA,  T  r  -■-  C.  ■;:  if--.,,',,,  p-'.,^,.i-  = 
subject  to  this  siai.Oii,:-:,:  sf.,-. ..  :«-  :•(-(;. .v«i 
admissicw  :,n;.':'  t:itM,;,is'>)rr^  ;M,r-,;.,;'-\  ni 
the  United  Slates  ii.  among  otner 
reasons,  the  product  fails  to  comply 
with  this  standard  or  is  not 
accompanied  by  the  certificate  required 
by  this  standard. 

Subpart  C— Stockpiling 

Authority:  15  U.S.C  2058(g)(2).  207B(<1). 
6-;k.20    SiockplHnB. 

(a)  Definition.  "Stockpiling"  means  to 
manulacture  or  import  a  product  that  1« 
subject  to  a  coiuumer  product  safety 
rule  between  the  date  of  issuance  of  tr  ,= 
rule  and  its  effectiva  dete  at  s  mf  p  v.::;  h 
Is  signifies r;!,!v  vna-nr  'i'.ai,  '.•■:'.  pm*  n- 
which  such  product  was  produced  or 
imported  during  a  base  period. 

(d)  Base  Period.  For  purposes  of  this 
rule,  "base  period"  means,  at  the  option 
of  the  manufacturer  or  importer,  any  1- 
year  period  during  the  5-yaar  period 
prior  to  July  12, 1993. 

(c)  Prohibited  act.  Manuiacturen  a,-  i 
importers  of  disposable  and  novelty 
cigarette  lighters  shall  not  manuhcture 
or  impKJrt  Hghters  that  do  not  comply 
with  the  requirements  of  this  part 
between  July  12. 1993  and  July  12. 1994, 
at  a  rate  that  is  greater  than  the  rate  of 

Cluctioo  or  importation  during  the 
period  pi  .'  2n  p  r    .  ,•  of  that  rate. 
Dated:  July  1, 19S*3 
Sadya  E.  Dunn. 

Secretary,  Consumer  Product  Safety 

Cnmintssior 

I ist  of  Relevant  Documentt 

iNote,  T';..^  ,!,.'■:  ■,;  '-Hievani  documents 
will  not  b«^  I  r.niHd  in  the  Code  of 

f  edtirei  Re^uidtiDn!,  j 

!    r^^'r-'n,:;,  I)  ,  P^trints  '>r:  ;,)i<.)M)s«!.i.c 
L  ,:,v;:l«rf.  ann  n'li^'unau  s',iDTi.ir'tn,::    ,:■,  .v.,,;!;-.  irt 
of  petition.  Apr;'  2h    196.'> 

2.  SftakiE.  A  ,  "t"i'Mt,ior;  o;„  i,>;.>,;-  >«>:,  * 
Lighten  -  Petit Kjr  ari'1  Si,;pt"tor::'i> 
i,r.f!jrmBtion  Sub:iiitt(«'i  Dv  L)\nr,e  i.  : 'kMntoa, 
R  N  ,"  CPSC  Office  ni  (,>[»r«i  (>„;uni*,    M,.sy 
29.1985, 
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ASTM  Task  Group  F15  02,  re:  news  release 
formally  announcing  plans  to  develop 
regulations  for  child-resistant  cigarette 
lighters.  October  16, 1990. 

100.  Minutes  of  Meeting  of  ASTM  Task 
Group  Fl5  02,  Safety  Standards  for  Lighters. 
October  18-19,  1990 

101   Letter  frtim  D  Baker  General  Counsel 
for  the  Lighter  Association,  Inc.,  to  J.  Hoebel, 


EXPB  re  certification  provisions,  October 
19.  1990 

102  Letter  from  F  Levinger.  President, 
Colibri  Co.  to  J.  Hoebel.  EXPB.  re: 
discontinuance  of  production  of  touch- 
activated  lighters.  October  22. 1990 

103.  Letter  from  J.  Ogle.  Vice  President. 
Wilkinson  Swwd,  to  J.  Hoebel.  EXPB.  re: 
certification  provisions  of  draf^  lighter 
standard.  October  25. 1990. 

104.  Letter  from  D  Baker,  General  Counsel 
for  the  Lighter  Association.  Inc..  to  Chairman 
J.  Jones-Srr  I'h  r*  'wvivei  it'finitions  for 
novelty  an  :  r  ,")««»     »:    -rs.  October  26, 
1990. 

105.  Memorandum  from  D.  Ray,  EC,  to  J. 
Hoebel.  EXPB,  "Regulatory  Analysis  of 
Proposed  Rule  on  Lighters,"  November  14, 
1990. 

106.  Memorandum  from  D.  Ray,  EC,  to  J. 
Hoebel.  EXPB.  "Initial  Regulatory  Flexibility 
Analysis  of  Proposed  Rule  on  Lighters," 
November  14, 1990. 

107.  Memorandum  from  E  Perry,  ES.  to  J. 
Hoebel.  EXPB,  "Comparison  of  the  Proposed 
ASTM  and  CPSC  Standard  Provisions  for 
Child-Resistant  Cigarette  Lighters." 
November  15. 1990. 

108.  Memorandum  from  B.  Harwood. 
EXPB,  to  J.  Hoebel.  EXPB.  "Analysis  of 
Public  Comments  about  an  ANPR  for  Child- 
Resistant  Cigarette  Lighters."  November  21, 
1990. 

109.  Memorandum  from  B.  Harwood. 
EXPB.  J.  Hoebel,  EXPB.  "ANPR  Comments, 
Child-Resistant  Cigarette  Lighters." 
November  21. 1990. 

110.  Memorandum  from  W.  Mathers. 
EPHA  to  J.  Hoebel.  EXPB.  "The  Appeal  of 
Novelty  Cigarette  Lighters  to  Children," 
November  21, 1990. 

111.  Memorandum  from  L.  Smith,  EPHA  to 
J.  Hoebel.  EXPB.  "Incident  DaU  on  Novelty 
and  Refillable  Cigarette  Lighters."  November 
23, 1990. 

112.  Letter  from  D  Baker.  General  Counsel 
for  the  Lighter  Association,  Inc.,  to  Chairman 
J.  Jones-Smith,  re:  revised  defmitions  for 
disposable  lighters.  November  30, 1990. 

113.  Memorandum  from  E.  Perry,  ES,  to  J. 
Hoebel,  "Patents  for  Child  Resistant  Cigarette 
Lighters."  December  18. 1990. 

114.  Letter  from  J.  Ogle.  Vice  President. 
Wilkinson  Sword.  Inc..  to  Chairman  J.  Jones- 
Smith.  CPSC.  "Draft  Notice  of  Proposed 
Rulemaking  for  Child-Resistant  Lighters.", 
January  16. 1991. 

115.  Letter  from  D.  Baker.  Lighter 
Association  Inc.,  to  Chairman  J.  Jones-Smith, 
CPSC,  re:  effective  date  of  a  final  rule, 
January  16, 1991. 

116.  Memorandum  from  B.  Jacobson, 
Project  Manager.  HS.  to  the  Commission, 
"Bimonthly  Status  Report  for  the  Cigarette 
Lighter  Project."  January  17. 1991. 

117.  Memorandum  from  L.  Smith.  EPHA, 
to  B  Jacobson,  HS,  "Fire  Losses  Associated 
with  Children  Playing  with  Cigarette 
Lighters."  February  6. 1991. 

118.  Letter  from  J.  Ogle.  Vice  President, 
Wilkinson  Sword,  Inc.,  to  Chainnan  J,  Jones- 
Smith,  CPSC  re:  "Draft  Notice  of  Proposed 
Rulemaking  for  Child-Resistant  Lighters," 
Februarys.  1991. 

119  Memorandum  from  D  Ray.  ECPA.  to 
B.  Jacobson,  HS.  re:  "Lighters:  Proposed 
Effective  Date."  February  8. 1991. 
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120.  Memorandum  from  D.  Schmeltzar, 
EXCE,  to  B  lacobson,  Proiect  Manager,  HS. 
re  "Request  for  sign-off  on  extension  of 
effective  date  of  cigarette  lighter  ruie. " 
Febniarv  14,  1991. 

121  Briefing  Package,  ■Supplementai 
Information  on  Cigarette  Lighten,"  B. 
jacobson,  Project  Manager,  February  19, 
1991 

122  Letter  from  M.  Flse,  Product  Safety 
Director.  Consumer  Federation  of  America,  to 
Chainnan  |  Jones- Smith.  CPSC,  re-  the  staff- 
proposed  notice  of  proposed  rulemaking  on 
cigarette  lighters,  March  1,  1991 

123  Log  of  Meeting,  ASTM  F15  02,  Safety 
Standards  for  Lighters,  New  Orleans, 
Louisiana,  March  21-22,  1991. 

124  Minutes  of  Meeting,  A5TM  Task 
Group  F15  02,  Safety  Standard  for  Lighters. 
New  Orleans,  Louisiana,  March  21-22,  1991 

125.  Memorandum  from  R.  Verhaien.  EP 
to  A.  Ulsamer,  HS,  "The  Toronto  Data  on 
Child-Resistance  of  Cigarette  Lighters  and  the 
Need  for  Additional  Testing,"  March  22. 
1991 

126  Memorandum  from  S.  Kvle,  HSHS.  to 
B.  lacobson,  HSPS,  ■Statistical  Analysis  of 
Toronto  Data  on  Child-Resistance  of  Cigarette 
Lighters,"  March  25,  1991 

127  Memorandum  from  B.  Jacobson, 
HSPS.  to  A.  Llsamer.  HS,  "Site  Visit  - 
Toronto,  Canada,"  March  25, 1991 . 

128  Memorandum  from  E.  Stone,  CA.AL, 
to  B  (acobson,  HS,  "Industry  Proposed 
Modifications  to  Lighter  Certification 
Requirement,"  April  10, 1991. 

129  Supplemental  Briefing  Package, 
"Child-Resistant  Qgarette  Lighters,"  B. 
Jacobson,  Project  Manager,  April  19.  1991 

no  Press  Release  by  US  Consumer 
Product  Safety  Commission,  announcing 
Commission  vote  to  postpone  publication  of 
a  notice  of  proposed  rulemaking,  May  2, 
1991 

131  Statement  of  Chairman  J  Jones-Smith, 
CPSC,  re:  Proposed  Rule  for  Child-reslstant 
Ggarette  Lighters,  May  2,  1991 

132  Statement  of  Commissioner  A 
Graham,  re:  Cigarette  Lighters,  May  2,  19«51 

133  Memorandum  from  B  Jacobson, 
Project  Manager,  HS,  to  the  Commission, 
"Action  Plan  for  Cigarette  Lighter  Protect," 
May  17.  1991 

134.  Letter  from  E.  Lcwiecki,  Chairman, 
ASTM  Task  Croup  F15  02.  to  Commissioner 
A,  Graham,  CPSC  re-  the  rationale  for 
requiring  two  operations  of  the  surrogate 
signal  to  define  successful  operation  of  a 
agaret'e  hjihter.  May  20.  1991 

135.  Lf-TTer  from  D  Baker.  General  Couns«i, 
Lighter  .fssociiinon  Inc.,  tc  Chairman  J. 
Jones-Sraitn.  CPSC,  re-  May  2,  1991 
statements  on  child-resistant  !ight«n" 
proceeding.  May  30,  1991 

136.  Smith,  L  .  Directorate  for 
Epidemiolag\-,  Smith,  C,  and  Ray  D 
Directorate  for  Economic  .Anal-vsis,  "Lighters 
and  Matches  An  Assessment  of  Risks 
Associated  with  Household  Ownership  and 
L'se,"  June  1991. 

137  Letter  from  G.  Moms.  Sr..  President. 
M  a  M  Industries,  Inc.,  to  B.  Jacobson,  Proie<:t 
Manager  for  Cigarette  Lighters,  Directorate  for 
Health  Sciences,  re  patent  for  a  child- 
resistant  lighter,  June  6, 1991. 

138  Letter  from  D  Burgh,  President  t 
CEO,  General  Cigar,  Co  ,  Inc.  to  E  Petarsnn. 


Executive  Director  CPSC,  re;  information  on 
child-resistancy  of  the  DJeep  lighter,  June  28, 
1991. 

139  Memorandum  from  B  Jacobson. 
^Vt5!ect  Manager  HS  to  the  Commission, 

Bimon'.'-.iv  .Status  Report  for  Cigarette 
Lighter  Proiect."  June  28,  1991. 

140  U^rter  frtim  M  Paquette,  Mechanical 
and  Electrical  Hazards  Division.  Consumer 
and  Corporate  Affairs  Canada,  to  ),  Hoebel, 
CPSC;:,    Srady  on  'he  Performance  of  Lighters 
Available  on  the  Canadian  Market  for  1990- 
91."  lulv  n,  1991. 

1 4 1  Memorandum  from  B,  Perry,  ESME.  to 
B  lacf)t-(s<in.  HSPS,  'Evaluation  of  the 
D«'finition  of  Disposaiile  Cigarette  Lightere," 
)uiv  25   t;i91 

142  Lerter  from  J  Johnston,  Poudre  Design 
Grr;njp.  to  Chairman  J  Jones-Smith,  CPSC. 
"Child  Resistancy  Lighter  Standard,"'  July  29, 
1991 

143  ANPR  Comment  CH  4-91-4-1,  D, 
Baker,  Lighter  As,so<^:iation,  Inc.,  August  19, 
1991 

144  Memorandum  from  B  Jacobson. 
Prr-iecl  Manager  HS  to  the  Commission, 
"Bimontnlv  Status  Report  for  the  Cigarette 
Lighter  Project,"  September  17,  1991, 

145.  Letter  from  S  Cirami,  to  B.  Jacobson, 
Proiect  Manager,  HS,  re:  specification  and 
draw.njzs  of  a  recently  filed  patent 
application  for  child-resistant  lighters, 
rvtnb«i-  r.  1991. 

146  Memorandum  from  B.  Jacobson, 
Proietl  Manager.  HS,  to  the  Commission, 
■'Bi.Tionthlv  Status  Report  for  the  Cigarette 
Lighter  Protect,    November  5. 1991, 

147  LoRof  Meeting  of  ASTM  Task  Group 
Fl5  02,  Arlington,  Vurginia.  October  17,  1991. 

148  Letter  from  D  Baker,  General  Counsel, 
Lighter  Association  Inc.,  to  Chairman  ). 
lones-Smith.  CPSC:,  "Ggarette  Lighter  Child 
Resistance  Pn.Tceeding, "  November  21, 1991. 

149  Memorandum  from  D.  Ray,  ECPA,  to 
B  Jacobson,  HS,  "Definition  of  Products 
Cxivered  by  Proposed  Rule  on  Lighters." 
December '23.  1901 

ISO.  National  Poison  Prevention  Week 
Editor's  Fad  Sheet,  March  1992. 

151   Memorandum  to  E.  Perry  from  F. 
Vitaiiti,  "Sample  Number  P-598-0729,  Force 
Measurements  of  a  Child  Resistant  Cigarette 
LjgntBr."  March  13,  1992, 

152.  Memorandum  to  E.  Perry  from  F. 
Vitaiiti.    Sample  Number  P-598-0730,  Force 
Measurements  of  a  Clhild  Resistant  Cigarette 
Lighter,    Mart:h  18,  1992. 

153  Letter  from  G.  Whaien,  Scientific 
Proiect  Officer,  Consumer  and  Oirporate 
,^ffa;rs  Canada,  to  B  lacobson,  CPSC.  re: 
protccol  for  determining  the  child-resistance 
of  { i«aretle  lighters,  Maroii  20,  1992. 

154  Memorandum  from  D  Ray,  ECPA,  to 
B  |arobs<3n,  HSPS,  "Initial  Regulatory 
Flexibility  Analysis  of  Proposed  Rule  on 
L.iihters."  March  27,  1992. 

155  Memorandum  from  R.  Newman,  EP  to 
B.  Jacobson  HS,    Statistical  Analysis  of  Non- 
Child-ResLstant  Roil  and  Press  Ggarette 
Lighter  Data  Including  Toronto  Retest,"  April 
8.  1992. 

156  Log  of  meeting  of  ASTM 
Subfommiftee  F15  02  Safety  Standards  for 
Lighters,  Apnl  10,  1992 

157  Memorandum  from  D  Ray,  ECPA.  to 
B  lacobson,  HSPS,  "Preliminary  Regulatory 


Analysis  of  Proposed  Rule  on  Lighters," 
April  27, 1992. 

158.  Memorandum  from  R.  Newman,  EP.  to 
B.  Jacobson.  HS.  "Sequential  Testing  of 
Child-Resistant  Lightere."  May  1,  1991, 

159.  Letter  from  F.  Levinger,  President, 
Colibri  Corporation,  to  D.  Ray,  CPSC,  re; 
definition  of  disposable  lighters.  May  4, 
1992. 

160.  Memorandum  from  B  Jacobson,  HS, 
to  A.  Ulsamer.  HS.  "Protocol  for  Testing 
Child-Resistant  Ughtera  -  Discussion  of 
Outstanding  Issues."  May  8, 1992. 

161.  Letter  from  J.  Bouchand,  Ministere  da 
L'Economie  et  des  Finances.  Paris.  France,  to 
E.  Peterson,  Executive  Director,  CPSC,  re; 
concern  about  Commission  action  on  chiid- 
resistant  cigarette  lighters.  May  19, 1992, 

162.  Proposed  Safety  Standard  for  Cigarette 
Lightere,  57  Fed.  Reg.  36932  (August  17. 
1992) 

163.  Proposed  Rule  to  Regulate  Under  the 
Consumer  Product  Safety  Act  Risks  of  Injury 
Associated  With  Lighters  That  Can  be 
operated  by  Children,  57  Fed.  Reg.  36929 
(August  17, 1992) 

164.  NPR  Comment  CC921-2,IAFC  Fire 
Prevention  Committee,  International 
Association  of  Fire  Chiefs.  September  18, 
1992. 

165.  NTR  Comment  CC  92-1-1.  S.  Cirami. 
September  23. 1992. 

166.  Log  of  Meeting,  ASTM  Task  Group 
F15.02,  Safety  Standards  for  Lighters, 
Atlantic  Qty,  N.J.,  October  2, 1992. 

167.  NPR  Comment  CC  92-1-3,  F.  Hon. 
President,  Westco  Product  Group,  October 
12,  1992. 

168.  NPR  Comment  CC  92-1-5,  J.  Strain. 
M,D.,  Executive  Director.  American  Academy 
of  Pediatrics,  October  13, 1992. 

169.  NPR  Comment  CC  92-1-6,  K.  Forcade, 
President,  Youth  Research,  October  19, 1992 

170.  Memorandum  from  B.  Jacobson,  HS, 
to  The  Commission,  "Ehscussion  of  Issues  for 
Public  Meeting  on  Proposed  Standard  for 
Child-Resistant  Lightere  -  October  21, 1992, ' 
October  19, 1992. 

171  NPR  Comment  CC  92-1-4.  J,  Kim, 
General  Manager,  Bultina  Manufacturing 
Company,  October  20, 1992. 

172.  NPR  Comment  CC  92-1-7,  E,  Lewiecki, 
Chairman,  ASTM  Sub-Committee  F15.02, 
Safety  Standards  for  Lighters,  October  23, 
1992.' 

173.  NPR  Comment  CC  92-1-8,  L  Dixon, 
Ph,D.,  Great  Lakes  Marketing  Associates,  Inc  , 
October  26. 1992. 

174.  NPR  Comment  CC  92-1-9.  M  Hunter, 
Yellowstone  Environmental  Science,  Inc  . 
October  31.  1992. 

175  NPR  Comment  CC  92-1-10,  M.  Forys, 
Senior  Vice  President,  Administration, 
Scripto  Tokai,  October  27, 1992. 

176.  NPR  Comment  OC  92-1-11,  R. 
Sussman,  Esq.,  and  Peter  Winik.  Esq  ,  Latham 
k  Watkins,  Counsel  to  Swedish  Match 
Corporation  and  Cricket  USA,  November  2, 
1992, 

177.  NPR  Comment  OC  92-1-12,  A, 
Alexiades,  Vice  President  and  Treasurer,  BIC 
Corporation,  November  2, 1992. 

178.  NPR  Comment  OC  92-1-13,  J  Mondry, 
Vice  President,  M  ft  I  Importers  and 
Wholesalera,  October  20, 1992. 
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179  Nf  k  ibmment  CC  92-M4,  D  Baker 
Esq  .  H  iiand  &  (Cnight.  Attoraeys  for  Lighter 
Association,  inc.,  October  2.  1992 

180.  NPRCommen»a:921-15  M 

Schuler,  President  k  Chief  Exef:utive  Officpr 
Zippo  Manufactxiring  ComDanv,  0<Tober  30 
1 99? 

IP-    '■•■-(  Coir.mpnt  (X  92-M6  C  Cavaiio, 
Ph  Li    M..:  ird  Ck^nsultrng  Associates, 
Novem-.*..  2   1992 

182  Nf-'K  Commen!  CC92-1--'8  B  Stacier 
RN,  MSN'  DirtKtor  of  Health,  City  of 
AllentowTi  Pennsvlvania.  November  2   19^2 

183  NPR  CorrL-nent  a:  92-M9,  M  Buie, 
President,  Consuiripr  fVxlact  Testing,  Inc., 
Novemljer  2,  1992 

184.  NPR  ComiTient  (X  92-1  20,  !   Kegley, 
President,  Jaymes  Intemationai  Totjacco 
Cxirporation,  November  10.  1992 

185,  NPR  Comment  CC  92-1-21,1  Horlon, 
Ir .  President,  .South  Caroiina  Ciiapter, 
international  .Association  of  Arson 
Investigators,  November  16.  1992 

186  NPR  ComiiientCC  92-1-17   B  D:x:.n 
DirBctor,  Aliejihenv  Counrv  Heai'h 
Department.  November  29'  1992 

187  NPR  Comment  CC:  92-1  22   K   Park, 
KGM  Industries  Company,  -Secretarv  L.S 
lighter  Imp<")!lers  and  Distributors 
Association,  lanuarv  28,  1992 

188  NPR  (:x)m.men'  (X  92-1-23,  D  .Staike 
C-eneral  Manager.  Bu.tma  .America 
Corporation,  Febraarv  22,  1992 

189  Rodgers,  C.  "The  Safety  Effe<::ts  of 
Child-Resistant  Closures,"  CPSC  Dirpftora'e 
for  Economic  Analysis,  May  1992 

190,  Memorandum  from  Warren  ! 
Prunella,  AED  EC,  to  the  Commission, 
Closure  Effectiveness  Study,"  July  20,  1992 
191    Memorandum  from  b  Ray,  ECPA,  to 
B  iaccbson,  HS,  "Inclusion  of  Liquid  Fuel 
Lighters  m  Scope  of  Proptised  Rule."  January- 
11.1993, 

192,  Memorandum  from  B,  Jacobson.  HS, 
to  The  Commission,  "Report  of  Results  of 
Child-Resistant  Lighter  Testing,"  januarv  H 
1993 

193.  Memorandum  from.  L  Smith,  EPHA 
to  B.  Jacobson,  HSPS,  "Resptjnse  to  I^iblic 
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194  Memorantjjm  fy'r:;  VV   Mfl'tiw-ii 
EPHF,  to  B   lacoosi-ji]   'i'-   '  Rf<sf>:,nw-  lo 
Cximments  on  No':,r<>  :■•  f"rf,'v>sf',';  '^■.. ie  (f<JPR) 
for  Ch.id-Resistar;'  '  .^ar^"^  I-ik.":''-'*  " 
ianuan-  27,  1993 

1 95  Memorandiun  fiom  E.  Perry,  ESME,  to 
B  jai obson,  HSPS,  "Response  to  Public 

(  /  nmenta  on  the  Notice  of  Proposed 
Ruemaking  few  Cigarette  Lighters,"  February 
;,  1993, 

196.  Memorandum  from  D.  Ray,  ECPA.  to 
B.  Jacobson,  HS,  "Analysis  of  Public 
Comments  on  Notice  of  Proposed 
Rulemaking  on  Lighters,"  February  5, 1993. 

197.  Proposed  Safety  Standard  for  Cigarette 
Lighters;  Opportunity  to  Comment  on  Report 
of  Tests  of  Lighters  58  Fed  Reg  8565 
(February  16. 1993  i 

198  Memorandum  from  E  S:,:in"  'Tf  I,  4 
M  B.;.)fium.i.],  CERM.  to  B  jacoo^m   I'n-mA 
Mar.ager  CJRarette  Lighters,  "Analysis  of 
comments  on  cigarette  lighter  proposal," 
March  5.  1993. 

199.  Memorandum  from  D.  Ray.  ECPA,  to 
B  lacobson,  HS,  "Final  Regulatory  Analysis 
en  Lighters."  March  9, 1993. 

200  Memorandum  from  D  Ray,  ECPA,  to 
B.  Jacobson,  HS.  "Final  Rerla'ory  Flexibility 
Analysis  on  Lighters     Ma,-'  r:  9  1993. 

201.  Memorandum.  froT.  B  lacobson,  HS, 
to  !  Hoebel.  HS.  'Protixj;.  iui  Testing  Child- 
Resistant  Lighters — Discussion  of  Comments 
Received  in  Response  to  the  Notice  of 
Proposed  Rulemaking."  March  30, 1993. 

202   Bnefmg  Package,  "Draft  Final 
Standard  for  Child-Resistant  Lighters,"  B. 
larobson,  Pnnea  Manager  Mav  13, 1993. 

Tab  A  —  L>raft  Federal  Register  notices. 

Tab  B  —  Memorandum  from  L  Smith, 
EPHA,  to  B  jacobson.  HSPS.  "Response  to 
Public  Cx)mraents  on  the  Cigarette  Lighter 
Notice  of  Proposed  Rulemaung  "  January  15, 
1993 

Tab  C  —  1   Memorandum  from  D.  Ray, 
ECTA  to  B  lacolmon  HS,  "Analysis  of  Public 
Gcmme.Tt.s  on  Notice  of  Prnposed 


Ruiemajung  on  lugmers."  PetMXiary  5, 1993. 
2.  Memorandum  from  D.  Ray,  ECPA,  to  B. 
Jacobson,  HS,  "Inclusion  of  Liquid-Fuel 
Lighters  in  Scope  of  Proposed  Rule."  January 
11,1993. 

Tab  D  —  Memorandum  from  W.  Mathers, 
EPHF,  to  B.  Jacobson,  HS,  "Response  to 
Comments  on  Notice  of  Proposed  Rule  [NPR) 
for  Child-Resistant  Cigarette  Lighters," 
January  27, 1993. 

Tab  E  —  Memorandum  frnm  B.  Jacobson, 
HS,  to  J.  Hoebel,  HS,  "Protocol  for  Testing 
Child  Resistant  Lighters  —  Discussion  of 
Comments  Received  in  Response  to  the 
Notice  of  Proposed  Rulemaking,"  March  30. 
1993. 

Tab  F  —  Memorandum  from  E.  Stone. 
CEAL,  and  M.  Bogumill,  CERM,  to  B. 
Jacobson.  HS,  "Analysis  of  comments  on 
cigarette  lighter  proposal."  March  5, 1993. 

Tab  G  —  Memorandum  from  E.  Perry, 
ESME,  to  B.  Jacobson,  HSPS,  "Response  to 
Public  Comments  on  the  Notice  of  Proposed 
Rulemaking  for  Cigarette  Lighters,"  February 
1, 1993. 

Tab  H  —  Memorandum  from  D.  Ray, 
ECPA,  to  B.  Jacobson,  HS,  "Final  Regulatory 
Analysis  on  Lighters."  March  9, 1993. 

Tab  I  —  Memorandum  from  D.  Ray,  ECPA, 
to  B.  Jacobson,  HS,  "Final  Regulatoly 
Flexibility  Analysis  on  Lighters,"  March  9, 
1993. 

203.  0MB  Form  SF-83  and  justification  for 
0MB  approval  of  proposed  nile. 

204.  Letter  from  Jin  Ki  Kim,  President  of 
Bultina  America  Corp.,  to  Barbara  Jacobson, 
June  2. 1993. 

205.  Memorandum  to  the  Commission 
from  Barbara  Jacobson,  Project  Manager, 
"Follow-up  to  the  May  26, 1993,  Commission 
Briefing  on  the  Final  Standard  for  Child- 
Resistant  Lighters,"  June  8. 1993. 

206.  Letter  transmitting  copy  of  final  rule 
to  0MB. 

(FR  Doc.  93-16181  Filed  7-9-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


Office  of  th«  Sscretary 


I 


UMI 


24CFRPam6 

[Oock*t  Mo.  R-«3-1669;  FR-3436-P-01  ] 
RIN2501-AB60 

Exemption  of  System  of  Records 
Undef  Privacy  Act  of  1 974 

AGENCY:  Office  of  the  Secretary.  HUD. 

ACnoN;  PToposed  nile, 

SUMMARY:  This  propostxl  rule  would 
exempt  a  new  system  of  records  entitled 
"Tenant  Eligibility  Venfication  Files" 
from  compliance  with  the  applicable 
provisions  of  the  Privacy  Act.  This 
additional  exemption  is  necessary 
because  the  [Apartment  has  created  a 
new  system  of  records  to  add  to  the 
Privacy  Act  system,  of  rwords.  The 
not:.ncation  of  the  new  system  of 
records  for  "Tenant  Eligibility 
Verification  Files"  is  published  today 
else  where  in  this  issue 
DATES:  Comment  due  date  September 
10,  1993. 

ADDRESSES:  Interested  persons  are 
invited  to  subm.it  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Departm.ent  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW  ,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  comm'unication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7  30  am.  and  5:30 
p  m.  weekdays  at  Lhe  above  address. 
Facsim.ile  iF.\Xj  comments  are  not 
acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Decker,  Director,  Computer 
Matching  Activities  Division,  Office  of 
the  Public  and  Indian  Housing 
Comptroller,  Room  4122,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW  ,  Washington.  DC 
20410,  telephone  (202)  708-0099. 
Hearing  or  speech-i.mpa.red  individuals 
may  call  HUD's  TDD  number  (202)  708- 
0850,  (These  telephone  numbers  are  not 
toll-free). 

SUPPLEMENTARY  INFORMATXJN: 

I.  Background 

E.xcept  for  the  Office  of  Inspector 
General,  the  Department's 
implementation  of  the  Privacy  Act  (5 
use.  552a)  is  set  forth  in  24  CFR  part 
16.  (The  implementation  of  the  Privacy 
.\ct  for  the  Office  of  Inspector  General 
appears  in  24  CFR  pari  2003),  The 
implementation  of  the  Pnvacy  Act 


includes  the  publication  of  a  system  of 
ret:crds  whirii  are  exempt  from  certain 
requirements  of  the  Privacy  Act,  as 
determined  by  the  Secretary  under  the 
specific  exemption  authonty  of  the  Act. 
5  use.  552a(k).  The  specific 
exemption  provision  of  the  Privacy  Act 
authorizes  exemption  for  systems  of 
records  from  many  of  the  notice  and 
access  requirements  of  the  Privacy  Act, 
but  does  not  affect  the  applicability  of 
the  remaining  Privacy  Act  requirements. 
The  Department's  specific  exemptions 
appear  at  24  CFR  16.1 5 

The  establishment  of  the  new  system 
of  records  and  this  rule  are  necessary  as 
a  result  of  the  recent  transfer  of 
computer  matching/tenant  eligibility 
verification  functions  from  the  Off.ce  of 
Inspector  General  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  The  transfer  affects  only  rental 
assistance  programs  administered  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

The  proposed  addition  to  section 
16.15  clarifies  the  scope  of  the 
exemptions  applicable  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing's  system  of  records  entitled 
"Tenant  Eligibility  Verification  Files  ' 
and  provides  reasons  for  the  exemptions 
from  particular  subsections  of  the 
Privacy  Act  that  are  more  detailed  than 
those  currently  found  at  24  CFR  16  15 
The  tenant  records  and  other  records 
referenced  in  the  new  "Tenant 
Eligibility  Verification  Files"  system  of 
records  notice  were  previously  included 
in  the  "Investigative  Files  of  the  Office 
of  the  Inspector  General"  (HUD/OlG-l, 
see  57  FR  25070),  The  Assistant 
Secretary  for  Public  and  Indian  Housing 
will  be  adding  records  to  the  proposed 
new  system  based  on  computer 
matching  results  and  verification  of 
those  results  with  tenant  case  files  and 
records  supplied  by  Federal  agencies 
and  private  employers. 

n.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  in  this 
document  are  detennined  not  to  have 
the  potential  of  having  a  significant 
impact  on  the  quality  of  the  human 
environment,  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
Accordingly,  a  Finding  of  No  Significant 
Impact  is  not  required. 


B.  Regulatory  Impact 

This  proposed  rule  does  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  the  Executive 
Order  on  Federal  Regulation  issued  by 
the  President  on  February  17,  1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

C.  Hegulotory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Rfgulatory  Flexibility  Act  (5  U.S.C. 
605ib)).  has  reviewed  and  approved  this 
rule,  and  in  so  doing  ce.'lifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities  because  the 
rule  only  affects  the  way  the  Department 
implements  the  Privacy  Act, 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  order.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
the  Department  of  Housing  and  Url>an 
Development,  and  do  not  impinge  upon 
the  relationship  between  the  Federal 
government  and  State  and  local 
governments. 

E.  Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 
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ce  with  the 


aeraiss:ii 


F  Regulatory  Agenda 

This  proposed  rule  was  listed  as  stem 
no.  1360  in  the  Department  s 
SeraiannuaJ  Agenda  of  Rftguiations 
published  on  Apni  26,  1993  (58  FR 
24382.  24390)  in  6,:x:onianc8  with 
Executive  Order  12291  and  the 
Ragiilator>'  Flexibility  Act. 

Lis*  of  Subjects  in  24  CFR  Part  16 

Privdcy. 

Accordingiy.  24  CFR  pa.-t  ih  wuuid  U.t 
amended  to  rBad  a.s  follows; 

PART  16— )MPLEME?iTAT!ON  OF  THE 
PRIVACY  ACT  OF  1974 


1.  The  authontv  ritaUi'ii  fi 


i.i-^.  16 


would  be  revised  to  read  a-  f-..i;uvk  i 

Autiiority:  S  !    S  C  5-.:;i   42  U.S.C 
IS.Ja.d) 

2,  .Sect. on  16  \h  wj\ilu  f>i  ofiinisdeu 
bv  addir:(^  'lew  p:;r^ijraph^  i.  j  .:;r,:i  (lii  «., 
fc-iicws 

|16!5     Specific  •iwr>pOon».  , 

•         •         •         •         • 

(t.i  The  sv'EtBm  of  re<:ords  eiituit^d 
"HUD/PIH-1.  Tenant  Eligib.litv 
'verification  Files"  coHsists  ;n  p"il  of 
investigatory  mattjnal  nnipiied  for  i.sw 
er.forceinsnt  purposes.  Releva,nt  recoids 
vvii!  be  used  by  appropriate  Federal, 
stata  or  local  agencies  charged  with  the 
responsibility  for  investigating  or 
prosecuting  violations  of  law  Ther>.torr\ 
to  the  extent  that  inionmation  :n  th-e 
system  falls  within  tiie  coverpk^e  of 
subsection  (k){2)  of  Lhe  Privacy  Ar:;.  5 
L',.S.C  552a(k)|2J.  the  system  is  exempt 
from  Lhe  requirements  of  the  following 
subsections  of  the  Privacy  Art.  for  the 
reasons  stated  below 

(1)  From  subsection  (c)(3j  tetause 
release  of  an  accounting  of  disf-iosures 
to  an  individual  who  may  be  the  subtea 
of  sn  investigation  could  revtwn  the 


nature  and  scope  of  Lhe  investigation 
and  could  result  in  Lhe  altenng  or 
destruction  of  evidence.  in-,prof>er 
inOuencing  of  witnesstis.  ar:d  (.:her 
eva'iive  artions  that  coiild  in-;p.<(;--  ai 
Cij:!!. promise  the  mvestisetinn 

.i,  From  subse<:t;oii  (lijil;  In*.  <ii..s+f 
rv;.MS<^  of  th*-  records  to  r,r.  ■ivli'w  .j.^u; 
^•■■h'..  r;-.<i>  t    •i.orne  or  has  Imc.n.f  :;.n 
=ur')(*-t  offtn  hivfts'ita'ion  could 
nityrtrre  wi^n  pend.:.g  or  prospective 
Saw  enforcemt^n!  proceedings,  constitute 
e:.  i;nwarran'f-{f  :riv&s;r-;,  lif  ilie  personal 

V  a:  V  ;•'  u.tH  :iart:t-s.  rfv^ai  the 
•I'.al  sources,  or 
vt-stigativp  techniques 


.,  r:    ) 


rex't'ft;  s,>-:;>,;t wf  :: 

'    ^     ;v  <^.ibsection  (d)(2 J  because 
h.riH;;  imon*  or  correction  of  the  records 
could  interfere  with  pending  or 
prospective  law  enforcement 
proceedings,  or  could  impose  an 
impossible  administrative  and 
investigq'ivp  b-irden  by  requiring  the 
ofFice  :[;«;  ■  iir/a.ns  the  records  to 
continuously  retrograde  its  verifications 
of  tenant  eligibility  attempting  to 
resolve  questions  of  accuracy,  relevance. 
timeliness  and  completeness. 

(4)  From  subsection  (e)(1)  because  it 
s  often  impossible  to  determine 
relevance  or  necessity  of  irformadon  in 
p re-investigative  early  s^ag^s  The  value 
of  such  information  is  a  question  of 
ludgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  imnecessary  to  an 
investigation.  In  addition,  the  Assistant 
Secretary  for  Public  and  Indian 
Mousing,  or  investigators,  may  obtain 
information      i    -mmg  the  violation  of 
laws  other  tiiuii  'iose  within  the  scope 
of  its  jurisdiction.  In  the  Interest  of 
effective  law  enforcement,  tbe  A^-^'stant 
Secretary  for  Public  and  Indian 
Mousing,  or  investigators,  should  retain 


liiis  iEformaty:)n  t">«(.-aui>e  it  roav  aid  in 
establishing  p fi ♦  t >•■  rr;  s  r,  f"  i ; ;■' :  -i  w  f . ; 

a^ivifv  -il'id  ;,i"   v;:,>  jf.;j  Ui  '  .-■  ,', •;!..■    •..\, 


(.,r. 


:  :'!:n:rt  *hp  f-v:  :..>-i  -f:.  '.n formation  may 
Lks  priyWijbU  \A :,.  ;,  ->.ioies  to  matters 
incidental  to  "      :  r  n  purpose  of  the 
inquiry  or  investigation  but  which  may 
be  pertinent  to  the  investigative 
jurisdiction  of  another  agency.  Sudi 
information  cannot  readily  be 
identified. 

(d)  The  system  of  records  entitled 
"HUD/PIH-1.  Tenant  Eligibility 
Verification  Files"  consists  in  part  of 
material  that  may  be  used  for  the 
purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  employment  or  Federal 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence.  Therefore,  to  the 
extent  that  Information  in  this  system 
falls  within  the  coverage  of  subsection 
(k)(5)  of  the  Privacy  Act,  5  U.S.C. 
552afk)(5).  the  system  is  exempt  from 
the  requirements  of  the  following 
subsection  of  the  Privacy  Act,  for  the 
reasons  stated  below. 

(1)  From  subsection  (d)(1)  because 
release  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
of  confidentiality.  Revealing  the  Identity 
of  a  confidential  source  could  impede 
future  cooperation  by  sources,  and 
could  result  in  harassment  or  harm  to 
such  sources. 

Dated:  June  30, 1993. 
Mi,-r:,.'->  G.  Cisneros, 
:3ecretary. 
fFR  Doc  93-16384  Filed  7-9-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfflM  of  th«  Secretary    | 

Poctot  Ho.  M-»-3646;  FR-3435-M-01  ] 

Privacy  Act  of  1974— NoUc«  of  New 
Syttam  of  Records 

AGENCY:  Office  of  Secretary,  HLT> 
action:  NotificaUon  of  a  new  system  of 
records.  

SUIIMAAY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974  (5  US.C.  552a). 
the  Assistant  Secretary  for  Public  and 
Indian  Housing  proposes  to  establish  a 
new  gystem  of  records  maintained  by 
the  Assistant  Secretary  for  Public  and 
Indian  Housing.  The  system  of  records 
is  entitled.  "HUD/PIH-l.  Tenant 
Eligibility  Verification  Files."  It  will 
contain  the  computer  matching  and 
tenant  eligibility  verification  records 
necessary  to  support  Government 
identification  of  tenants  who  have  been 
or  may  be  obtaining  excessive  housing 
assistance,  and  to  support  referrals  of 
information  concerning  those  tenants  to 
law  enforcement  agencies  or  public 
housing  agencies  for  possible  le^al  and 
administrative  actions,  as  appropriate 
DATES:  Effective  Date;  This  proposal 
shall  become  effective  without  further 
notice  on  August  11,  1993,  unless 
comments  are  received  on  or  before  that 
date  which  would  result  in  a  contrary 
determination. 
Comment  Due  Date:  August  11,  1993 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clark. 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW 
Washington,  DC  20410-0500 
Communications  should  refer  to  the 
above  docket  number  and  title  An 
original  and  four  copies  of  comments 
should  be  submitted.  Facsimile  (F.AX! 
comments  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  pubhc  inspection  and 
copying  between  7  30  a.m.  and  5  30 
p.m.  weekdays  at  the  above  address. 
FOfl  FURTHER  INFORMATION  CONTACT: 
For  Privacy  Act;  Jeanette  Smith, 
Departmental  Privacy  Act  OfTuer, 
Telephone  Number  (202)  708-2374.  For 
program:  David  L  Decker,  Director. 
Computer  Matching  Activities  Division, 
Office  of  the  Public  and  Indian  Housing 
Comptroller,  Telephone  Number  (202) 
70&-OO99.  [These  are  not  toll  free 
numbers,) 
SUPPt-EIIENTARY  INFORMATION:  The 

establishment  of  a  new  system  of 
records  entitled,  "HUD/PIH-l,  Tenant 


Eligibility  Verification  Files"  is 
necessary  because  of  the  recent  transfer 

of  computer  matching/tenant  Income 
verification  functions  from  the  Office  of 
Inspector  General  (GIG)  to  the  Assistant 
Se<Tetary  for  Public  and  Indian 
Housing  Cxjmputer  matching/tenant 
eligibility  venfication  records  created  by 
the  GIG.  and  transferred  to  the  Assistant 
S<ic:retarv  fur  Public  and  Indian  Housing 
and  new  records  obtained  or  created  by 
the  Assistant  Secretary  for  Public  and 
Indian  Housing  will  be  included  in  the 
Tenant  Eligibility  Verification  Files.  The 
0!G  previously  maintained  the 
computer  matching'tenant  eligibility 
record.^  as  part  of  its  Investigative  Files 
(s«e  57  PR  25070.  June  12,  1992).  The 
new  system  of  records  for  the  proposed 
new  Tenant  Eligibility  Verification  Files 
IS  published  m  its  entirety  below. 

A  Koon  of  the  Department's  intention 
to  establish  the  system  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB),  the  Senate 
Committee  on  Crovemmental  Affairs. 
and  the  House  Committee  on 
G^-/vemment  Operations  pursuant  to 
paragraph  4b  of  Appendix  I  to  OMB 
Circu.ar  No.  A-130.  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
De<:ember  12,  1985  (50  FR  52730, 
December  24,  1985). 

Authority:  5  US.C.  552a;  41  U  S.C 

3535(d). 

DHtod  lune  30    1<W1 
Heary  G.  Ci«nero«, 
Secretary. 

H\JD/P\H-A 
SYSTEM  KAME: 

Tenant  Eligibility  Verification  Files. 


SYS^U  10CATK3N: 
Headqaarters 

CATlGORtES  Of  INOT/IDUALS  COVERED  BY  THE 

SYSTEM: 

Tenants  re<:eiving  assisted  housing 
benefits  provided  by  programs 
adminLStered  by  the  Assistant  Secretary 
for  Public  and  Indian  Housing,  or 
information  on  tenants  obtained  from 
other  Federal  or  state  agencies. 

CATEGOftMES  Of  BECOROS  IN  THE  SYSTEM: 

Records  consist  of;  (1)  Automated 
tenant  data  obtained  from  HUD's 
Multifamily  Tenant  Characteristics 
System:  (2)  automated  tenant  data 
provided  by  public  housing  agencies;  (3) 
automated  wage,  salary  and  annuity 
data  from  state  wage  information 
collection  agencies,  the  Office  of 
Personnel  Management's  General 
Personnel  Records  (OPM/GOVT-1).  the 
Qvil  Service  Retirement  and  Insurance 


Records  System  (OPM/Central-l).  the 
Department  of  Defense's  Manpower 
Data  Center  (S322.10.DLA-LZ),  the 
United  States  Postal  Service's  Finance 
Record-Payroll  (USPS050.020);  (4) 
automated  records  from  the  Social 
Security  Administration's  Master  Files 
of  Sodal  Security  Number  Holders. 
knov^^l  as  the  Enumeration  Verification 
System;  (5)  applications  for  housing 
assistance  and  other  related 
documentation  obtained  from  tenant 
case  files  maintained  by  public  housing 
agencies  or  Indian  housing  agencies;  (6) 
data  received  from  Federal  and  private 
employers  confirming  income  or 
deductions  supporting  determinations 
of  eligibility  and  the  amount  of  housing 
assistance  benefits;  and  (7)  automated 
records  provided  by  other  Federal 
agencies  for  matching  to  tenant  data 
under  the  investigative  exclusion  of  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988 

AUTHORITY  FOfl  UAJKTENANCE  OF  THE  SYSTEM: 

The  records  will  be  obtained  to  detect 
excessive  benefit  payments  under 
section  904  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988.  Pub.  L.  100-628;  section  165  of 
the  Housing  and  Community 
Development  Act  of  1987,  Pub.  L.  100- 
242;  the  National  Housing  Act,  12 
U.S.C.  1701-1750g;  the  United  States 
Housing  Act  of  1937,  42  U.S.C.  1437- 
14370;  and  section  101  of  the  Housing 
and  Urban  Development  Act  of  1965.  12 
use.  17013. 

The  McKinney  Amendments  of  1988 
authorized  HUD  to  request  wage  and 
claim  information  for  the  state  agency 
responsible  for  the  administration  of 
state  unemployment  law  in  order  to 
undertake  computer  matching  in  HUD's 
rental  assistance  programs.  The  Housing 
and  Community  Development  Act  of 
1987  authorizes  HLTD  to  require 
applicants  and  participants  (including 
all  members  of  their  household  six  (6) 
years  of  age  and  older)  in  HUD- 
admlnistered  programs  involving  rental 
assistance  to  disclose  to  HUD  their 
Social  Security  Numbers  (SSNs)  as  a 
condition  of  initial  or  continuing 
eligibility  for  participation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCtUDINQ  CATEGORiES  Of  USERS  AND 
PURPOSES  Of  SUCH  USES: 

1.  In  the  event  that  records  indicate  a 
potential  violation  of  law.  whether 
criminal,  civil  or  regulatory  in  nature, 
the  relevant  records  may  be  disclosed  to 
the  appropriate  Federal,  state  or  local 
agency  charged  with  the  responsibility 
for  investigating  or  prosecuting  such 
violation  or  enforcing  or  implementing 
a  statute,  rule  or  regulation. 


POUCIES  AKO 
RETRIEVIMG,  t 
OtSPCSlNG  Of 

STORAGE: 

Records  t 
case  files  ai 
automation 
computer  f< 

RETHIEVABlLn 

Records i 
or  compute 
name,  socie 

housing  agt 

SAFEGUARDS: 

Records  f 
cabinets  or 
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f  USERS  AND 


2  Records  may  be  disclosed  to  a 
congressional  office  in  response  to  an 

inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual 
who  is  the  suhiect  of  the  records 

3-  Records  may  te  disclosed  to  public 
housing  agencies  in  order  to  assist  them 
m  detennining  tenants'  eligibility  for 
housing  assistance,  and  the  amount  of 
that  assistance  The  records  may  also  be 
disc:!osed  to  public  housing  agencies  \c. 
facilitate  recovery  of  money  or  properrv 
or  other  administrative  actions,  i.e., 
eviction,  necessary  to  promote  the 
integrity  of  program.s  or  operalions  of 
Fil'D  or  public  housing  agent  los 

4  Records  may  be  disclosed  during 
the  course  of  an  administrative 
proceeding  where  HUD  or  a  public 
housing  agency  is  a  party  to  the 
litigation  and  disclosure  is  relevant  and 
reasonably  necessary  to  adiudicate  the 
matter. 

5  Records  may  be  disclosed  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retfcintion  of  an  employee,  the  issuance 
of  a  se<:ur!ty  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  hct'nse,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter. 

6  Records  may  be  disclosed  to  a 
Federal  agency  to  initiate  Federal  salary 
or  annuity  offsets  as  necessary  to  collect 
excessive  hc.using  assistance  received 
h'V  the  tenant 

POLICIES  AND  PRACTICES  TOR  STOflING, 

RETRIEVING,  ACC£SSJf*G,  RETAINING  AND 
DISPOSING  Of  REC0R3S  IN  the  Sv  S'tM; 

STORAGE: 

Records  are  stored  manually  in  tenant 
case  files  and  electronically  in  office 
automation  equipment  and  mainframe 
computer  facilities. 

RETRIEVABIUTY: 

Records  nioy  be  retrieved  by  manual 
or  com^puter  search  of  indices  by  the 
name,  social  security  number,  or  public 
housing  agency, 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 

cabinets  or  in  mctr.l  file  cabinets  in 


secured  rooms  or  premises  with  access 
limited  to  those  persons  whose  official 
duties  require  aaiess.  Computer  f;  it»s 
and  printed  listings  are  main!a:;,t-ii  .r, 
i(.K-ked  Ciabinets.  Ckimputer  t«rrr;i';,i,s  are 
secured  in  controlled  areas  which  are 
kxiod  when  uncxicupied  Access  to 
automated  records  is  limated  to 
auihoriiwd  personnel  who  must  use  a 
password  system  to  gam  access. 

RrrtWTK><  AND  CXS»>OSAi 

Only  those  computer  f  ,es  and 
pnntouts  created  from  the  computer 
match mg  liiat  meet  predetermined 
criteria  are  maintained.  All  records 
.reatrtd  from  the  matching  which  do  not 
mtH  t  M  wse  criteria  will  be  erased  as 
soon  as  possible  within  6  months  except 
for  those  records  necessary  to  complete 
pending  investigative  or  other  law 
enforcement  activities,  or  administrative 
actions  taken  by  HUD  or  public  housing 
agencies.  Paper  listings  containing 
p>ersonal  identifiers  will  be  shredded. 
Computer  source  files  provided  by  other 
organizations  will  be  returned  to  those 
organizations  in  accordance  with 
computer  matching  agreements. 

Information  obtained  through 
computer  matching  and  tenant  case  file 
re'.  le-A';  \\i]\  '".c  di^stroyed  as  soon  as 
foi,  >w  up  pr>ess;ng  of  this  information 
is  completed,  unless  the  information  is 
required  for  evidentiary  reasons  or 
needed  by  public  housing  agencies  for 
use  in  program  eligibility 
determinations.  When  needed  for 
evidentiary  documentation,  the 
information  will  be  referred  to  the  HUD 
OIG  or  other  appropriate  federal,  state  or 
local  agencies  charged  with  the 
responsibility  for  investigating  or 
prosecuting  such  violation.  When 
referred  to  the  HUD  OIG  the  information 
then  becomes  a  part  of  the  Investigative 
Files  of  tlie  Office  of  Inspector  General, 
HUD/OIG-1.  The  information  may  also 
be  referred  to  public  housing  agencies 
for  administrative  actions,  i.e., 
recoupment  of  excessive  housing 
assistance. 

SYSTEM  diANAGES  AN2  AOD»ESS: 

Director,  Computer  Matching 
Activities  Division,  Office  of  the  Public 
and  Indian  Housing  Comptroller,  U.S. 
Department  of  Housing  and  Urban 


Wasriir-i^tdr;    IXl  20410 


HCTTnCATiOk  P<*!X:E!XIRf.S: 


Strv 


sw., 


Kecoras  are  generally  exempt  from 
Privacy  Act  access.  However,  the 

Sss'h  ;  K\.i:  iKH^  will  give  consideration 
to  a  request  ham  an  Individual  for 
notification  of  whether  tin  s  >  stem 
contains  records  pertaining  to  that 
individual 

RtCOftO  AOif  ss  t>0((x:i.  ;:>.,«!•  s 

Records  are  gentrb..}  ;;xempt  from 
Privacy  Act  access.  However,  the 
System  Manager  will  give  consideration 
to  a  request  from  an  Individual  for 
access  to  records  pertaining  to  that 
individual.  The  procedures  for 
requesting  access  to  records  appear  in 
24  CFR  part  16. 

c  0  w^  c  s '".  hK,  H  F ::  cm :  p  c*  o c.  e  oures: 

Records  are  generally  exempt  from 
Privacy  Act  amendment  or  correction. 
However,  the  System  Manager  will  give 
consideration  to  a  request  from  Em 
individual  for  amendment  or  correction 
of  records  {>ertaining  to  that  individual. 
The  procedures  for  amendment  or 
correction  of  records  appear  in  24  CFR 
part  16. 

RECORD  SOC  R ;:  £  C  *  'I  ■.,.  .'JAit  s 

The  Assistant  Secretary  for  Public  and 
Indian  Housing  collects  information 
from  a  variety  of  sources,  including 
from  HUD,  public  housing  agencies, 
state  wage  information  collection 
agencies,  other  Federal  and  state 
agencies,  law  enforcement  agencies, 
program  participants,  complainants,  and 
other  nongovernmental  sources. 

E  « i  MOTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 
AvT, 

This  system  of  records  is  exempt  from 
the  requirements  of:  subsections  (c)(3), 
(d)(1),  (d)(2)  and  (e)(1)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(k)(2);  and 
frt)m  the  requirements  of  subsection 
(d)(1)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(5). 

[PR  Doc.  93-16380  Filed  7-9-93:  8:45  am)      ' 
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DEPARTMENT  OF  THE  l^f^ERIOR 
Bureau  of  Indian  Affairs 

[K001 60-93-351 50] 

Indian  Gaming;  Approval  of  Agreement 
Between  the  Crow  Indian  Tribe  and  the 
State  of  Montana 


: '--  '■'^'^• 

I     1     ^-4-^" 

•  -  J 

r  ^^rt     p  .'ji. 

Rpgistpr 

t    n    » qpp 

agency:  D 

ACTION:  \: 

Ccrr.Dac* 


„-:r;::.ir.  Af^a.rs, 


:ver. 


SUMMAITf:  Pursuant  to  25  U  S  C.  2710.  of 
the  !"diai  C^niiig  Regulatory  Act  of 

he  Secretary  of 
■  sh  m  the  Federal 
o\ed  Tnbal-State 
^T  *^  ♦  r'^^'l    'rose  of  engaging  in 
t    IS-,   II     IS  '      ^arr^  m^  on  Indian 
'^^'   i       >  T"p 'K'^s  stant  Secretary- 
^<;   I^par+r"^'",!  of  the 
-.t"  "  1  delegated 
■=sjr^"'    e.j  ^iie  Agreement 
»    '   A  i'-  i  an  Tribe  and  the 
*  1    1      '    p'n.ng  Class  III 
^    ^      M-aced  on  March 


A»»^ 


v< 


25. 1993. 


OATHS:  This  action  is  effective  Julv  12, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs.  Washington,  DC  20240.  [202] 
219-4066. 

Dated-  June  30,  1993 
Ron  Eden, 

Assistant  Secretary-h.dian  ,4^.:;;.t 

iFR  Doc  93-16461  Filed  7-9-93   S  45  air' 
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33  CFR  Part  334 
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DEPAFrrMENT  OF  DEFENSE 
Department  of  ttie  Army 
Corpc  of  Engineers 
M  CFR  Part  334 

Danger  Zone  and  Restricted  Area 
ReguiatJona 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Final  rule 

SUMMARY:  The  U  S  Army  Corps  of 
Engineers  is  amending  the  regulations 
in  33  CFR  part  334  to  add  procedural 
requiraments  used  by  ihe  Corps  in 
formulating,  amending  and  nspealing 
danger  rone  and  restricted  area 
regulations.  The  promulgation  of  these 
procedural  type  regulations  will  provide 
data. led  dire<.tion  to  the  Corps  Chvisions 
and  Distpxts  regarding  danger  zones 
and  restncted  areas  and  will  replace 
some  of  the  existing  guidance  in  33  CFR 
209  200  We  ary  also  eliminating  the 
designation  "prohibited  area"  and 
redesignating  those  areas  as  restricted 
areas 

EFFECTIVE  OA-^    August  11 ,  1993. 
ADOflESSES;  HQLSACE,  CECW-OR. 
Washington.  DC  20314-1000. 
F0«  FURTVIEP  *IFORMAT)ON  CONTACT:  Mr. 
Rilph  Eppard  at  ilijl,  ^'J-l^oj. 
SUPPLEMENT AfiY  INFORMATION:  Pursuant 
to  .ts  authont.ns  m  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.l)  and  chapter  XIX  of  the 
Armv  Appropriations  Act  of  1919  (40 
Stat  892  33  U  S.C.  3),  the  Corps  of 
Engineers  is  amending  the  regulations 
in  3  3  CFR  part  334  by  adding  the 
procedures  to  be  used  by  the  Corps  in 
fonnulating.  am^^ndmg  and  repealing 
danger  zone  and  restr.cted  area  (DZ/RA) 
regulations. 

On  October  2  1989  we  published  the 
proposed  procedural  changes  to  DZ/ 
R.^'s  .n  the  notice  of  propos«td 
rulemaiiing  section  of  the  Federal 
Register  (54  FR  40572  pf  aA),  with  the 
comment  penod  ending  on  November  1, 
1989,  We  retieived  comments  from  the 
State  of  North  Carolina,  Department  of 
Environment,  Health  and  Natural 
Resources.  No  other  comments  were 
received.  We  will  address  the  comments 
submitted  by  the  State  of  North  Carolina 
and  maJte  appropnate  changes,  where 
noted. 

We  will  first  describe,  in  a  very  bnef 
and  general  manner,  the  normal 
sequence  of  events  that  leads  to  an 
action  on  a  DZ-ZRA  by  the  Corps  That 
action  is  to  establish  a  DZ/R.^.  amend 
an  existing  DZ/R.\  or  to  delete  the  DZ. 
RA,  due  to  a  specific  need  identified, 
normally  by  a  local  base  commander 


UMI 


That  need  may  have  ansen  due  to  the 
installation  of  new  equipment;  a  change 
in  operations  or  training  methodology  or 
for  securi*y  concerns  at  an  existing  or 
new  facility.  The  lo<:-al  base  commander 
requests  the  Corps  District  Engineer 
having  jurisdiction  m  that  area,  to  take 
appropriate  action  to  effect  the  desired 
change.  After  the  District  Engineer 
completes  his/her  review  which  may 
include  public  notices  and  public 
hearings,  the  matter  is  referred  for 
further  review  through  tiie  Division 
Engineer  and  to  Headquarters.  U.S. 
Army  Corps  of  Engineers,  for  final 
decision. 

The  following  is  a  summary  of  tlie 
changes  we  are  making  in  the  D2L  R.\ 
regulations.  Certain  changes  are  made  as 
proposed;  other  changes  are  made  as  a 
result  of  our  further  review  of  this 
matter  and  other  changes  are  being 
made  in  response  to  the  comments.  In 
§  334.1,  we  are  adding  the  purpose  of 
this  part  as  proposed;  in  §  334  2,  we  are 
adding  the  definitions  of  "restricted 
area"  and  "danger  zone."  As  indicated 
in  the  definitions  of  danger  zones  and 
restricted  areas,  the  areas  may  be  closed 
to  the  public  on  a  full  time  basis  or  on 
an  intermittent  basis.  The  time  or 
schedule  in  months,  days,  and/or  times 
of  day  may  be  specified,  depending  on 
the  Government's  planned  operations 
in.  or  use  of  the  area.  The  duration  of 
the  restriction  or  closure  should  not 
greatly  exceed  the  actual  time(s)  that  use 
of  the  area  is  required  by  the 
Government.  The  DZ/RA  regulations 
may  also  specify  certain  activities  that 
are  not  compatible  with  ongoing 
Government  operations  or  activities  and 
are  not  allowed  within  the  area,  e.g., 
anchoring,  fishing,  stopping, 
waterskiing,  towing  of  underwater 
devices,  etc..  The  "degree"  of  the 
restriction  to  be  placed  on  the  operation 
of  vessels  will  be  clearly  stated  in 
proposed  rules  and  public  notices 
issued  by  the  Corps  and  will  be  directly 
related  to  the  risks  associated  with  the 
Government's  activities  within  the  area 
or  the  sensitivity  of  the  Government 
property  that  is  to  be  protected.  In 
addition,  it  is  the  Corps  policy  that  it 
will  impose  restrictions  on  the  public's 
use  of  waterways  sufficient  to  protect 
the  interests  of  the  Government  and 
safety  of  the  public  while  assuring  the 
public  of  maximum  use  of  the  Nation's 
waters.  This  policy  is  added  to  §  334,3 
Special  policies.  Concerning  the 
potential  for  inconsistent  decision- 
making on  the  DZy'RA  regulations 
between  the  Corps  Divisions  and 
Districts,  all  final  decisions  to  approve 
or  disapprove  the  final  regulations  are 
made  by  the  Director  of  Civil  Works, 


Office  of  the  Chief  of  Engineers, 
Washington,  DC. 

In  §  334.3.  we  are  re-promulgating 
special  policies  which  concern  the 
establishment  of  DZ/RA's.  In 
accordance  with  the  Corps  statutory' 
authority  in  the  33  U.S  C  3,  the 
authority  to  establish  DZ/R.\'s  must  be 
exercised  so  as  not  to  unreasonably 
interfere  with  or  restrict  the  food  fishing 
industry.  We  are  expanding  on  existing 
regulations  in  33  CFR  209  200  that 
require  the  District  Engineers  to  consult 
with  the  Regional  Director,  U.S.  Fish 
and  Wildlife  Service  whenever  a 
proposed  DZ/RA  may  affect  fishing 
operations  by  requiring  that  all  public 
notices  for  D7.'P-.\'s  be  fumi  .hed  to  all 
parties  on  the  District's  regulatc^ry 
program  mailing  list  for  that  geographic 
area  That  would  include,  but  is  not 
limited  to  posting  of  the  public  notice 
at  the  local  post  offu:*  or  other 
appropriate  public  places  in  the  vicinity 
of  the  proposed  DZ/R.\,  State  and  local 
agencies.  This  would  include  the 
National  Marine  Fisheries  Sen-ice  of  the 
National  Oceanic  and  Atmospheric 
Administration,  the  State  agency 
responsible  for  fish  and  wildlife 
resources,  the  U.S  Senators  and  the 
Representatives  for  the  area  and 
navigational  and  fisher^'  organizations 
in  the  area.  In  addition,  the  Corps 
considers  the  Government's  proposed 
use  of  the  area  and  any  long  term  or 
permanent  affects  the  proposed  use  may 
have  on  the  fisheries  in  the  area. 

We  have  also  considered  the 
comnient(s)  thnt  the  establishment  of 
DZ-'R-^'s  must  comply  with  the 
Resource  Consideration  and  Recovery 
Act  (RCRAl,  and  that  proposed  sites 
should  not  be  viewed  in  isolation, 
consistent  with  the  National 
Environmental  Policy  Act  (NEPA).  With 
regard  to  RCRA,  the  Agencies  involved 
are  responsible  for  compliance  with  that 
statute  and  it  would  be  inappropriate 
and  redundant  for  the  Corps  to  require 
compliance  through  its  regulaMons. 
Furthermore,  we  are  satisfied  that  the 
inclusion  of  an  in-depth  review 
pursuant  to  33  CFR  part  320  and  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  in  accordance  with  NEPA  will 
address  this  comment  without 
duplicating  the  contents  of  existing 
Corps  regulations. 

It  should  be  noted  that  Corps 
regulations  33  CFR  325.2(b)(2)(i) 
address  the  responsible  agency 
requirements  for  complying  with  the 
Coastal  Zone  Management  Act. 

In  response  to  a  comment  regarding 
responsibility  for  an  area  if  a  danger 
zone  is  removed  and  the  area  is  opened 
up  for  public  use,  we  are  adding  the 
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requirement  to  these  regulations  that  in 
the  event  an  Agency  has  requested  the 
disestablishment  of  a  danger  zone,  the 
responsible  Agency  named  in  the 
roguiation,  shall  certifv'  that  the  area  is 
safe  for  return  to  the  public  use  biefare 
the  danger  zone  regulations  are 
removed.  The  Agency  shall  t)e 
responsible  for  clean-up  or  removal  of 
any  matenals  that  may  be  hazardous  to 
the  public  before  an  area  is 
disestablished.  These  prticedures  are 
added  in  §334  .5 

It  was  suggested  iha!  tiie  Clorps 
establish  a  schedule  for  review  of  all 
DZ/R.\  regulations  to  determuie  their 
roi'tiniung  need.  We  have  coriSideriifl 
this  suggestion  but  believe  that  it  would 
add  a  considerable  amount  of 
paperwork  and  expense  to  the  program 
and  rarely  achieve  results  that  would 
not  otc-ur  under  tlie  existing  practice. 
The  establishment  of  DZ/'RA's  are 
normally  for  an  extended  penod  of  time 
and  needed  for  Lhe  life  of  the 
Government  facility.  In  practice,  the 
closure  of  a  base  or  other  facility  is  well 
publicized  and  if  the  Corps  is  not 
.:ontacted  by  the  affected  Agency,  tlie 
Corps  Distnct  would  investigate  on  its 
own  initiative  to  determine  the 
continuing  need  for  the  area 

The  term  "prohibited  area'  is  being 
deleted  because  the  function  of  denying 
access  to  a  defined  area  is  also  achieved 
by  designating  the  area  as  a  restricted 
area. 

The  term  "Temporary,  occasional  or 
intermittent  use"  in  §  334. 3(c]  was 
described  in  comments  as  lacking  in 
clarity  regarding  what  constitutes 
temporar)',  occasional  or  intermittent 
use.  This  is  a  seldom  u.sed  authority  for 
the  District  Engineers  to  allow  minor, 
short  term,  non-scheduled  and  low  risk 
activities  to  occur.  These  procedures  are 
intended  to  authorize  activities  with 
minimal  paperwork,  delays  and  costs  to 
the  public.  We  are  amending  this 
section  to  allow  events  that  will  not 
occur  in  successive  years  nor  exceed 
thirty  days  in  duration.  District 
Engineers  will  provide  information  to 
the  Coast  Guard  and  other  Agencies  at 
least  14  days,  or  with  enough  advance 
notification  prior  to  the  date  of 
commencement  of  the  planned  activity. 
to  allow  time  for  pubhcation  of  notices 
to  mariners. 

Notes 

1.  The  U.S.  Army  Corps  of  Engineers 
has  determined  that  this  rule  is  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12291  and  is  m 
accordance  with  the  exemption 
provided  military  functions. 

2.  These  rules  have  been  reviewed 
under  the  Regulatory  Flexibility  Act 


(Pub.  L.  96-354)  which  requires 
preparation  of  a  regulatory  flexitiility 
analysis  for  anv  regulation  that  utI! 
have  a  significant  Bconomir  impar?  ".i 
a  substantial  number  o!  srn&:!  entitif-s 
i.e.,  small  businesses,  small  w?, >,  nrnment 
jurisdictions  VVe  do  n  >;  rw»ijevt»  that  the 
establishment  of  tht^se  rules  v^ll  have 
an  impact  on  any  small  entities  first 
because  most  of  the  procedures  codified 
here  are  already  agency  pohips  and 
will  not  result  in  any  inoreasea 
regulatory  burden  on  the  public, 
including  small  businesses,  in  addition, 
although  there  may  be  minor  impacts  on 
private  and  commercial  fisheries  as  well 
as  vessel  operations  by  controlling 
vessel  access  into  certain  water  areas, 
the  food  fishing  industry  is  specifically 
considered  by  the  Corps  in  establishing 
these  areas.  Pursuant  to  these 
regulations,  the  authority  to  prescribe 
danger  zone  and  restricted  area 
re'i^ula'ions  must  be  exercised  so  as  not 
to  unreasonably  interfere  with  or  restrict 
the  food  fishing  industry.  Finally,  no 
reporting  or  record-keeping 
requirements  are  imposed  on  any  small 
entity  as  the  result  of  the  establishment 
of  a  danger  zone/restricted  area. 
Therefore,  we  have  determined  that  this 
rule  will  not  have  siRnificant  economic 
impact  on  a  substantial  number  of  small 
entities  and  a  regulatory  flexibiUty 
analysis  is  not  warranted 

LiMt  af  Subjects  in  33  CFR  Pari  334 

N.'ivigsfion,  Waterways, 
Transportation 

Accordingly  we  propose  to  amend 
part  334  as  fnllows 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATtONS 

1  The  authority  citation  lor  i^art  :-'-4 
continues  to  read  as  follows. 

Authority:  40  Stat  266;  33  U.SXI  1  and  40 

Stat  892:  33  U.,S,C  3. 

2.  Section  334  1  Purpose  is  added  as 
follows 

$334.1     PurpoM. 
The  purpose  of  this  pan  us  to: 

(a)  Pre  sen  lie  procedur«s  for 
establishing,  amending  and 
disestablishing  danger  zones  and 
restricted  areas: 

(bj  List  the  specific  danger  zo.nes  and 
restricted  areas  and  their  boundaries; 
and 

(c)  Prescribe  specific  requirements, 
access  limitations  and  controlled 
activities  within  the  danger  zones  and 
restricted  areas 

3,  Section  334.2    Definitions  is  added 
as  follows; 


§334.2     Defln»tk>n». 

(a;  I >an_i>f-r  irnf'   A  i:lf''":;iHii  wrtt^r  area 
(or  areas'   ivd  f  sr  'i-^f  •  practice, 
bombing,  rockot  fifiiig  or  other 
especially  hazardous  operations, 
normally  for  the  armed  forces.  The 
danger  zones  may  be  closed  to  the 
public  on  a  full-time  or  intermittent 
basis,  as  stated  in  the  regulations. 

(b)  Restricted  area  A  defined  water 
area  for  the  purpose  of  prohibiting  or 
limiting  pubhc  access  to  the  area. 
Restricted  areas  generally  provide 
security  for  Government  property  and/ 
or  protection  to  the  public  from  the  risks 
of  damage  or  injury  arising  fi^m  the 
Government's  use  of  that  area. 

4.  Section  334.3    Special  policies  is 
added  as  follows: 

13344    SpMlal  poi!c(«i 

(a)  Genera}.  Th*-  jjt  ...'-al  regulatory 

Eolicies  stated  in  33  CFR  part  320  will 
B  followed  as  appropriate.  In  addition, 
danger  zone  and  restricted  area 
regulations  shall  provide  for  public 
access  to  the  area  to  the  maximum 
extent  practicable. 

(b)  Food  fishing  industry.  The 
authority  to  prescribe  danger  zone  and 
restricted  area  regulations  must  be 
exercised  so  as  not  to  unreasonably 
interfere  with  or  restrict  the  food  fishing 
industry.  Whenever  the  proposed 
establishment  of  a  danger  zone  or 
restricted  area  may  affect  fishing 
operations,  the  District  Engineer  will 
consult  with  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior  and  the  Regional  Director, 
National  Marine  Fisheries  Service, 
National  Oceanic  &  Atmospheric 
Administration  (NOAA). 

(c)  Temporary,  occasional  or 
intermittent  use.  If  the  use  of  the  water 
area  is  desired  for  a  short  period  of  time, 
not  to  exceed  thirty  days  in  duration, 
and  that  planned  operations  can  be 
conducted  safely  without  imposing 
unreasonable  restrictions  (»  navigation, 
and  without  promulgating  restricted 
area  regulations  in  accordance  with  the 
regulations  in  this  section,  applicants 
may  be  informed  that  formal  regulations 
are  not  required.  Activities  of  this  type 
shall  not  reoccur  more  often  than 
biennially  (every  other  year),  unless 
daD,ger  zone/restricted  area  rules  are 
promulgated  imder  this  Part.  Proper 
notices  for  mariners  requesting  that 
vessels  avoid  the  area  will  be  issued  by 
the  Agency  requesting  such  use  of  the 
water  area,  or  if  appropriate,  by  the 
District  Engineer,  to  all  known 
interested  persons.  Copies  will  also  be 
sent  to  appropriate  State  agencies,  the 
Commandant,  U.S.  Coast  Guard, 
Washington,  DC  20590,  and  Director, 
[>-'pnsp  Mapping  Agency,  Hydragraphic 
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Center.  Washmglon,  DC  20390.  ATTN: 
Code  NS  12,  Notification  to  all  parties 
anJ  Agencies  shall  be  made  at  least  two 
weeks  pnor  to  the  planned  event,  or 
earlier,  if  required  for  distnbution  of 
Local  Notice  to  Manners  by  the  Coast 
Guard 

5  Section  334  4     Establishment  and 
amendment  pnicedures  is  added  as 
follows 

i  334.4    E«Ublishm«nt  and  amendrn«nt 
proc«<JurM. 

(a)  Apphcatior.   .\ny  request  for  the 
establishment,  amendment  or 
revocation  of  a  danger  rone  or  restricted 
area  must  contain  sufficient  information 
for  the  District  Engineer  to  is.sue  a 
public  notice,  and  as  a  minimum  must 
contain  the  following 

(1)  Name,  address  and  telephone 
number  of  requestor  including  the 
identity  of  the  command  and  DoD 
facility  and  the  identity  of  a  point  of 
contact  with  phone  number. 

(2)  Name  of  waterway  and  if  a  small 
tributary,  the  name  of  a  larger 
connecting  waterbody 

(3)  Name  of  closest  city  or  town, 
county /parish  and  state 

(4)  Location  of  proposed  or  existing 
danger  zone  or  restricted  area  with  a 
map  showing  the  location,  if  possible. 

(5)  A  brief  statement  of  the  need  for 
the  area,  its  intended  use  and  detailed 
desrjiption  of  the  times,  ddtes  and 
extent  of  restriction 

[b]  Public  notice  (1)  The  Corps  will 
normally  publish  public  notices  and 
Federal  Register  docu.ments 
conc^urrently  Upon  receipt  of  a  request 
for  the  establishment,  amendment  or 
revocation  of  a  danger  zone  or  restricted 
area,  the  District  Engineer  should 
forward  a  copy  of  the  request  with  his/ 
her  recommiendation,  a  copy  of  the  draft 
public  notice  and  a  draft  Federal 
Register  document  to  the  Office  of  the 
Chief  of  Engineers.  ATTN:  CEC\V-OR. 
The  Chief  of  Ens^meers  will  publish  the 
proposal  in  the  Federal  Register 
concurrent  with  the  public  notice  issued 
by  the  District  E.igmeer. 

(2)  Content  The  public  notice  and 
Federal  Register  documents  must 
include  sufficient  information  to  give  a  • 
clear  understanding  of  the  proposed 
action  and  should  include  the  following 
items  of  information: 

(i)  Applicable  statutory  authority  or 
authorities,  (40  Stat  266;  33  U.S,C.  1) 
and  (40  Stat,  892,  33  U  S  C.  3) 

(li)  A  reasonable  comment  period. 
The  public  notice  should  fx  a  limiting 
date  within  which  comments  will  be 
received,  normally  a  period  not  less 
than  30  days  after  publication  of  the 
noLice. 


(ui)  The  address  of  the  District 
Engineer  as  the  recipient  of  any 
comments  received. 

(iv)  The  identity  of  the  applicant/ 
proponent: 

(v)  The  name  or  title,  address  and 
telephone  number  of  the  Corps 
employee  from  whom  additional 
information  concerning  the  proposal 
may  be  obtained: 

(vi)  The  location  of  the  proposed 
activity  accompanied  by  a  map  of 
sufficient  detail  to  show  the  boundaries 
of  the  area(s)  and  its  relationship  to  the 
surrounding  area, 

(3)  Distribution.  Public  notice  will  be 
distributed  in  accordance  with  33  CFR 
325.3(d)(1).  In  addition  to  this  general 
distribution,  public  notices  will  be  sent 
to  the  following  Agencies: 

(i)  The  Federal  Aviation 
Administration  (FAA)  where  the  use  of 
airspace  is  involved. 

(ii)  The  Commander,  Serv  ice  Force, 
U.S.  Atlantic  Fleet,  if  a  proposed  action 
involves  a  danger  zone  off  the  U.S. 
Atlantic  coast. 

(iii)  Proposed  danger  zones  on  the 
U,S,  Pacific  coast  must  be  coordinated 
with  the  applicable  commands  as 
follows: 
Alaska.  Oregon  and  Washington: 

Commander,  Naval  Base,  Seattle 
California: 

Commandec,  Naval  Base,  San  Diego 
Hawaii  and  Trust  Territories: 

Commander.  Naval  Base.  Pearl  Harbor 

(c)  Public  hearing.  The  District 
Engineer  may  conduct  a  public  hearing 
in  accordance  with  33  CFR  part  327 

(d)  Environmental  documentation 
The  District  Engineer  shall  prepare 
environmental  documentation  in 
accordance  with  appendix  B  to  33  CFR 
part  325, 

(e)  District  Engineer's 
recommendation.  After  closu-re  of  the 
comment  period,  and  upon  completion 
of  the  District  Engineer's  review  he/she 
shall  forward  the  case  through  channels 
to  the  Office  of  the  Chief  of  Engineers, 
ATTN:  CECVV-OR  with  a 
recommendation  of  whether  or  not  the 
danger  zone  or  restricted  area  regulation 
should  be  promulgated.  The  District 
Engineer  shall  include  a  copy  of 
environmental  documentation  prepared 
in  accordance  with  appendix  B  to  33 
CFR  part  325,  the  record  of  any  public 
hearings,  if  held,  a  summary  of  any 
comments  received  and  a  response 
thereto,  and  a  draft  of  the  regulation  as 
it  is  to  appear  in  the  Federal  Register 

(f)  Final  decision.  The  Chief  of 
Engineers  will  notify  the  District 
Engineer  of  the  final  decision  to  either 
approve  or  disapprove  the  regulations 
The  District  Engineer  will  notify  the 


applicant/proponent  and  publish  a 
public  notice  of  the  final  decision 
Concurrent  with  issuance  of  the  public 
notice  the  Office  of  the  Chief  of 
Engineers  will  publish  the  final  decision 
in  the  Federal  Register  and  either 
withdraw  the  proposed  regulation  or 
issue  the  final  regulation,  as 
appropriate.  The  final  nile  shall  become 
effective  no  sooner  than  30  days  after 
publication  in  the  Federal  Register 
unless  the  Chief  of  Engineers  finds  that 
sufficient  cause  exists  and  publishes 
that  rationale  with  the  regulations, 

6  Section  334  5     Disestablishment  of 
a  danger  zone  is  added  as  follows: 

f  334.5    Disestablishment  of  a  danger  zone. 

(a)  Upon  receipt  of  a  request  from  any 
agency  for  the  disestablishment  of  a 
danger  zone,  the  District  Engineer  shall 
notify  that  agency  of  its  responsibility 
for  returning  the  area  to  a  condition 
suitable  for  use  by  the  public.  The 
agency  must  either  certify  that  it  has  not 
used  the  area  for  a  purpose  that  requires 
cleanup  or  that  it  has  removed  all 
hazardous  materials  and  munitions, 
before  the  Corps  will  disestablish  the 
area,  The  agency  will  remain 
responsible  for  the  enforcement  of  the 
danger  zone  regulations  to  prevent 
unauthorized  entry  into  the  area  until 
the  area  is  deemed  safe  for  use  by  the 
public  and  the  area  is  disestablished  hy 
the  Corps. 

(b)  Upon  receipt  of  the  certification 
required  in  paragraph  (a)  of  this  section, 
the  District  shall  forward  the  request  for 
disestablishment  of  the  danger  zone 
through  channels  to  CECVV-OR,  with  its 
recommendations.  Notice  of  proposed 
rulemaking  and  public  procedures  as 
outlined  in  §  334,4  are  not  normally 
required  before  publication  of  the  final 
rule  revoking  a  restricted  area  or  danger 
zone  regulation.  The  disestablishment/ 
revocation  of  the  danger  zone  or 
restricted  area  regulation  removes  a 
restriction  on  a  waterway. 

(7)  Sections  334,80,  334,260,  334.400. 
334,500,  334,540  and  334,560  are 
amended  by  revising  the  section 
headings  by  replacing  "prohibited  area" 
with  "restricted  area",  to  read  as 
follows: 

§  334.80    Narragansett  Bay,  R.I.;  restricted 
area. 


§  334.260    York  River,  Va.;  naval  restricted 
areas. 


§  334.400    Atlantic  Ocean  soutti  of  entrance 
to  Chesapeake  Bay  off  Camp  Pendleton, 
Virginia;  naval  restricted  area. 


UMI 
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§  334.500    St  Johns  Rtvsr,  Fla.  Rtbauti  Bay; 
re«trtct*d  areA. 


§  334.540    Banana  Rivar  at  Capa  Csnavvral 
Miaaita  Taat  kntyx,  Fla.;  ra«trict»d  Bf»«. 


S  334.560    B»nar\9  Rivac  at  Patrick  Air 
Fore*  B«a«,  Fla.;  r»«trtct»d  araa. 

•         •         •         »         • 

Stanley  G.  G«n«j^«, 

Brigadier  Genera!.  :P'  I '  S  .■\nny,  Dinxioi 
of  Civii  Works. 

!FK  Ekx,,,  93-163B9  Fii«Hl  -^-9-^1   ^  4  5  am* 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Program* 
Administration 

49  CFR  Parts  171,  172.  173,  174,177 
and  179 

[Docket  No.  HM-181F,  Notice  No  93-15] 
RtN2137-AC40 

Performance-Oriented  Packaging 
Standards;  Miscellaneous 
Amendments 

AGENCY:  Researrh  and  Sp'>c;al  Programs 

.*.d.T.:nistration  (RSPAj.  LXDT 

ACnON:  Notice  of  proposed  rulemaking 

fNTRNi), 


UMI 


SUMMARY:  RSPA  is  proposing  r.han»;"s  to 
certain  provis.ons  of  the  Hazardjus 
Materials  Regulations  (HN(Rj  The 
proposed  changes  are  based  on  petitions 
for  ruiemakms  and  RSPA  initiative.  The 
intended  effect  of  this  action  is  to 
update  the  regulations,  relax  certain 
regu!ator\'  requirements,  and  reduce 
unnecessarv  economic  burdens  on 
industry  without  an  adverse  effect  on 
safety. 

OATtS:  Comments  must  be  received  by 
August  n,  1993 

ADDRESSES:  Conunents  to  this  NPRM 
should  be  addressed  tc  the  Dockets  Unit 
(DHM-30),  Research  and  Special 
Programs  AdminisL'-ation,  U  S 
Department  of  Transportation, 
Washington,  DC  2059CM3001 
Comments  should  identify  the  Docki«t 
(HM-181F)  and  be  submitted  m  fiv« 
copies.  Persons  wishing  to  r8<:;8!V'e 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  showing 
the  docket  number.  The  Dockets  Unit  is 
located  in  Room  8421  of  the  Na.ssif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001 
Telephone  (202)  366-5046,  Public 
dockets  may  be  TB\'iewBd  be^'een  'he 
hours  of  8:30  a.m.  and  5pm,  Monday 
through  Friday  except  Federal  holidays, 
FOR  FURTHER  WFORMATTON  CONTACT:  Beth 
Romo  or  John  Gale,  telephone  (202) 
366-4488.  Office  of  Hazardous  Matenals 
Standards,  or  Charles  Hochman,  Office 
of  Hazardous  Matenals  Technology 
(202)  366-4545,  Research  and  Special 
Programs  Administration.  US 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001. 

SUPW^IIENTARY  INFORMATION: 

L  Background 

On  December  21. 1990,  the  Research 
and  Special  Programs  Administration 
(RSPA)  published  a  final  rule  [Docket 


HM-lBl.  55  FR  52402!.  which 
comprehensively  revised  the  HMR  with 
respect  to  hazard  communication. 
classification,  and  packaging 
requirements  based  on  the  United 
Nations  (UN)  Recommendations  on  the 
Transport  of  Dangerous  Coods  A 
document  responding  to  petitions  for 
reconsideration  and  containing  editorial 
and  substantive  revisions  to  the  final 
rule  was  pubUshed  on  December  20, 
1991  [56  FR  66124;  On  October  1.  1992, 
under  Dockets  HM-181  and  HM-189, 
RSPA  Issued  editorial  and  technical 
corrections  to  the  1991  49  CFR  parts 
107-180.  RSPA  has  received  several 
petitions  for  rulemaking  since  the 
pubhcation  of  the  December  20.  1991 
response  to  petitions  for 
reconsideration.  In  addition.  RSPA  has 
identified  other  issues  that  ment  public 
comment  This  document  proposes 
changes  to  the  HMR  based  on  either 
petitions  for  rulemaking  or  a^enc}' 
initiative.  These  proposed  changes 
pertain  primarily  to  requirements  with  a 
mandatory  compliance  date  of  October 
1, 1993,  as  provided  in  the  transitional 
provisions  in  §  171.14(b)(4)  It  is  RSPA's 
goal  to  issue  a  final  rule  under  Docket 
HM-181F  Dfior  to  October  1 ,  1993, 
therefara,  tlie  oooiment  penod  is  hmited 
to  30  days. 

II.  Summary-  of  Petitions  for 
Ruiemakino 

This  suramar>-  addresses  only  those 
petitions  which  ment  more  extensive 
discus-sion  because  of  their  significance 
or  general  applicability.  RSPA  also  has 
received  oth*:;:  petitions,  telephone  calls. 
and  letters  requesting  clanfication  of 
new  requirements  or  minor  revisions  to 
the  rwg'-ilations,  A  di.scussion  of  these 
issues,  a;:u  other  proposed  changes,  is 
contained  in  the  section-by-section 

A  Petitions  fle«/ue,st;n^  Re\isions  to 
Bulk  Packaging  Requmments  for 

Poi>cr,oLis  by  Inhalation  Materials 

The  requirement  to  insulate  bulk 
pack,^gings  for  matenals  poisonous  by 
inhalation  which  are  also  corrosive  was 
the  major  concern  of  petitioners. 
Additionally,  the  petitions  requested 
changes  in  vanous  special  provisions 
and  a  delay  of  the  0<:tober  1. 1993 
implementation  date. 

1.  Revise  Special  Provisions  Bl4  and 
T38  for  Bulk  Packagings  Containing 
Materials  That  are  Poisonous  by 
Inhalation 

Under  the  transitional  provisions  of 
§  171  14i"b)(4J.  new  packaging  staadards 
for  materials  whicii  are  poisonous  by 
inhalation  (referred  to  herein  as  PIH 
matenals)  must  be  met  by  October  1, 


1993.  This  includes  conformance  to 
Special  Provisions  B14  and  T38.  which 
are  assigned  in  Column  7  of  the 
§  172.101  Hazardous  Materials  Table 
and  contained  in  §  172  102  Special 
Provision  B14  applies  to  all  bulk 
packagings,  except  intermodal  portable 
tanks.  Special  Provision  T38  only 
applies  to  Intermodal  portable  tanks. 
"liiese  special  provisions  read  as 
follows: 

B14 — Each  tank,  except  a  multi-unit  tank 

c~ar  tank,  must  be  ins^Jated  with  at  least  100 
mm  (3.9  inches)  of  corlc  or  oth'^r  suitable 
insulation  material  of  sufficient  thickness 
that  the  overall  thermal  conductance  at  15.5 
°C  (60  'Fi  IS  not  more  than  1.5.33  kiloioules 
per  hour  per  square  met°r  per  degree  Celsius 
(0.075  Btu  per  hour  per  square  foot  per 
degree  Fahrenheit)  temperature  ditferential. 
Insulation  systems  must  not  promote 
co.TOSion  to  steel  when  wet.  Tank  and  jacket 
protective  coatings  are  required. 
AdditiondUy,  all  tanlt  car  tanks  constructed 
after  October  1, 1988  and  tanks  repaired  after 
0':*r.ber  1,  19j3.  where  the  entire  lacket  is 
removed  during  repair,  must  have  tank  and 
jacLet  protective  coatings.  The  jacket  must  be 
flashed  around  ail  openings  so  as  to  be 
weather  tight. 

T38 — Each  tank,  except  a  multi-unit  tank 
car  tank,  must  be  insulated  with  at  lea.st  100 
mm  (3.9  inches)  of  cork  or  other  suitable 
insulation  material  of  sufficient  thickness 
that  the  overall  thermal  conductance  at  15,5 
"C  [60  'F)  IS  not  more  than  1.533  kilojoules 
per  hour  per  square  meter  per  degree  Celsius 
(0.075  Btu  per  hour  per  square  foot  per 
degree  Fahrenheit)  temperat'ure  differential 
The  exterior  s\irfac8  of  a  carbon  stw^l  tank 
and  the  interior  surface  of  a  carbon  steel 
jacket  must  be  giv^en  a  pn^tective  coating.  The 
jacket  must  be  flashed  aro-und  all  opemags  so 
as  to  be  weather  tight. 

It  is  important  to  note  that  the 
insulation  system  on  bulk  packagings 
for  materials  poisonous  by  inhalation 
sen-es  two  purposes.  The  first  purpose 
is  to  offer  accident  damage  protection 
(impact  resistance),  and  the  second  is  to 
provdde  the  packaging  with  thermal 
protection  in  the  event  of  a  fire 
situation. 

RSPA  received  one  petition  for 
rulemaking  CP-1144)  requesting  an 
alternative  to  Insulation  requirements 
on  bulk  packagings  containing  materials 
that  are  both  corrosive  and  poisonous  by 
inhalation.  This  petitioner  suggested 
that  a  proportional  increase  In  container 
shell  and  head  thicknesses  would 
compensate  for  the  puncture  resistance 
provided  by  the  insulation  and 
protective  jacket. 

The  petitioner  maintained  that  the 
§  172.101  Hazardous  Material  Table  lists 
49  combination  corrosive/poisonous  by 
inhalation  materials,  and  noted  a 
potential  problem  with  undetected 
corrosion  under  an  insulation  blanket 
when  transporting  these  combination 
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!;iaterials.  Certain  of  these  materials, 
such  as  chlorosulfonic  arid  or  dimethyl 
sulfate,  exhibit  higher  corrcsivity  when 
diluted  with  water.  If  such  a  material 
gets  under  the  insulation,  it  can  form  a 
highly  corrosive  weak  sulfuric  add  if 
the  integrity  of  the  jacket  flashing 
around  the  nozzles  is  breached  by 
mechanical  or  chemical  attack.  TTie 
petitioner  also  described  the  difficulty 
La  detecting  a  failure  of  the  weather- 
tightness  of  flashing.  This  petitioner 
claimed  that  a  50%  increase  in  tank 
shell  and  head  thickness,  especially 
with  stainless  steel,  provides  equal  or 
greater  product  containment  than 
current  insulation  requirements.  A 
series  of  puncture  tests  conducted  on 
bare  and  insulated  ISO  tank  heads  by 
the  Association  of  American  Railroads 
Transportation  Test  Center  were 
provided  as  substantiating  evidence. 
These  tests  concluded  that  a  ^/b"  thick 
stainless  steel  head  was  more  resistant 
to  puncture  than  the  combination  of  a 
''«"  thick  stainless  steel  head  covered 
With  4"  4"  fiber  glass  insulation  (m 
accordance  with  Special  Provision  B14) 
and  a  20  gage  aluminum  jacket.  As  a 
result,  the  petitioner  rwjuested  that  two 
new  special  provisions,  a  B  note  and  a 
T  note,  be  assigned  to  these  combination 
rriatenals.  allowing  non-insulated  bulk 
roinainers  if  the  container  shell  and 
head  thickness  are  increased  a 
proportionate  amount  to  ccrr.pensate  for 
puncture  resistance  provided  by  the 
insulation  and  protective  jacket. 

Another  petitioner,  the  Compressed 
G.is  Association  (CGAJ  lP-n55), 
focused  on  insulation  requirements  for 
cargo  tanks  containing  sulfur  dioxide. 
This  petitioner  asked  that;  (1)  Special 
Provision  B14  be  removed  for  bulk 
stiipments  of  liquefied  sulfur  dio.xide; 
U]  existing  liquefied  sulfur  dioxide 
cargo  tanks  be  grandfathered,  or  (3] 
RSP.A  delay  implementation  of  the  B14 
.nsulation  requirements  for  at  least  two 
\ears  to  provide  adequate  time  to 
convert  or  replace  existing  cargo  tanks. 
Alternatively.  CGA  asked  RSPA  to 
:  lanfy  if  it  is  possible  tc  le^ve  an 
•:'pening  in  the  insulation  *cr  valves  and 
fittings  to  provide  clearance  where  there 
is  insufficient  clearance  for  flange  bolts 
and  valve  handle  movement. 

The  CGA  claimed  that  current  I  v  all 
sulfur  dioxide  car^o  tanks  are  built  to 
MC  330  or  MC  331  specifications,  but 
are  not  insulated  and  are  not  designed 
for  insulation.  It  asserted  that,  to  comply 
with  Bl4  requirements,  nozzles,  piping. 
valvmg  and  guards  must  be  retrofitted 
or  removed  and  replaced  to 
accommodate  four  inches  of  insulation 
and  weather-nght  lacket  Hashing. 

The  petitioner  cited  the  significant 
expense  and  insufficient  time  to  retrofit 


all  tanks  by  0<;;ober  1,  1993,  as 
justification  for  adoption  of  its 
recommendations.  The  CCA  claimed 
that  insulation  will  add  about  2500  lbs 
to  the  tank,  thus  causing  a  5%  increase 
in  the  number  of  shipments  and  a 
proportionate  increase  in  risk.  It  also 
alleged  that  insulation  prevents  external 
inspection  of  a  tank,  thus  requiring 
more  frequent  internal  inspections  and 
resulting  in  higher  operating  costs  and 
risk  of  release.  The  CGA  was  not  aware 
of  any  puncture-related  accidents  in 
transporting  sulfur  dioxide. 

RSPA  has  funded  an  on-going  multi- 
year  research  effort  at  Sandia  National 
Laboratory  to  study  bulk  packagings 
used  to  transport  PIH  materials.  This 
effort  is  a  systematic  approach  to 
development  of  specific  accident 
survival  performance  criteria  for  PIH 
materials  transpcted  in  bulk  quantities. 
Except  for  raaioartive  materials,  there 
are  currently  no  standardized  accident 
performance  requirements  for  packages 
containing  bulk  quantities  ofhazardous 
materials  in  transport.  Nor  are  there  any 
requirements  on  the  permitted  leakage 
of  package  contents  if  an  accident 
occurs. 

The  criteria  de^•eloped  in  this  effort 
will  be  supporled  by  assessment  and 
analyses  of  the  existing  regulatory 
structure,  accident  environments  and 
survivability,  release  scenarios  and 
release  consequences.  The  final  result 
will  be  accident  survivability 
performance  critena,  performance  tests, 
pas&'fail  criteria,  and  specific  acceptable 
designs  for  packaging  of  bulk  quantities 
of  PIH  materials,  it  is  anticipated  that 
the  contractor  will  finish  work  and 
submit  a  draft  final  report  on  this 
project  to  RSPA  within  six  months. 

.''.Ithough  RSP,^  beheves  that  these 
petitions  deserve  further  consideration, 
it  would  be  prem.ature  to  propose  any 
major  regulatory  changes  to  the  bulk 
packaging  requirements  until  the  final 
report  on  this  research  project  is 
completed.  In  the  interim,  RSPA 
proposes  to  amend  Special  Provision 
Bl4  to  delay  compliance  with  this 
provision  until  October  1.  1994,  for  bulk 
packagings  containing  PIH  materials 
which,  when  in  contact  with  moisture, 
become  highly  corrosive  and  could 
cause  corrosion  under  an  insulation 
blanket, 

2  Revise  the  Insulation  Requirements  in 
Special  Provisions  B14  To  Exclude  Tank 

Cars 

The  HMR  reo^uires  ,shippers  of  PIH 
liquids  to  use  packagings  authorized  in 
%  173  244,  In  addition,  nearly  all  of 
these  materials  are  assigned  Special 
Provision  Bl4,  as  well  as  either  Special 
Provision  B72  (for  Hazard  Zone  A  liquid 


materials)  or  Special  Provision  B74  (for 
Hazard  Zone  B  liquid  materials).  As  a 
result,  only  two  tank  specifications  (i.e., 
DOT  105I300W  and  105I300ALW  tank 
cars)  are  authorized  for  these  PIH 
liouids. 

For  example,  sulfuric  acid,  fuming, 
greater  than  30  percent  free  sulfur 
trioxide  is  assigned  §  173.244  for  bulk 

f>ackaging  authorizations.  This  section 
ists  all  E)OT  Class  pressure  tank  cars 
(i.e.,  DOT  105, 109, 112,  and  114  tank 
cars).  The  entry  for  sulfuric  acid,  fuming 
also  is  assigned  Special  Provisions  89 
(no  bottom  outlets),  314  (requiring 
insulation),  and  874  (thermally 
protected  DOT  105J,  1121, 112T,  114J 
and  114T  pressure  tank  cars  with  tank 
test  pressures  ^300  psi.)  as  additional 
requirements.  Class  DOT  112  and  114 
tank  cars  do  not  conform  to  Special 
Provision  814  because,  prior  to  Docket 
HM-181,  they  were  defijied  as  non- 
insulated  pressure  tank  cars.  Class  DOT 
105  tank  cars  are  defined  as  insulated 
pressure  tank  cars  which  conform  to 
Special  Provision  814.  Therefore,  based 
on  the  bulk  packaging  authorization  and 
the  special  provisions,  the  only  existing 
tank  cars  authorized  for  sulfuric  acid, 
filming  are  DOT  105J300W  and 
105J30OALW. 

Based  on  recent  requests  for 
exceptions  from  the  regulations 
(including  requests  for  special  approval) 
and  FRA  research,  RSPA  and  FRA 
believe  there  is  no  need  for  a  PIH 
packaging  to  have  both  a  thermal 
protection  system  and  an  insulation 
system.  As  mentioned  earlier,  the 
purpose  of  applying  an  insulation 
system  on  tank  cars  was  to  o^er 
accident  damage  protection  and  thermal 
protection  in  an  accident  or  fire 
situation.  Accident  damage  protection  is 
provided  by  the  use  of  an  11  gauge 
metal  jacket  and  head  shields  on  DOT 
105S  tank  cars  and  DOT  112J  and  114J 
tank  cars.  The  metal  jacket  and  head 
shields  on  these  tank  cars  blunt  the 
impacting  forces  from  couplers,  wheels, 
track,  and  infrastructures  along  the 
carrier's  right-of-way  that  may  result 
from  an  accident.  Also,  according  to 
FRA  research,  this  blunting  effect  is 
directly  proportional  to  the  thickness  of 
the  tank  jacket  or  head  shield  and  is 
effective  in  preventing  tank  punctures. 
Increasing  the  jacket  thickness,  or  the 
tank  heaathickness,  does  increase  the 
puncture  resistance  of  the  tank,  but 
increasing  the  jacket  thickness  produces 
the  larger  effect  for  the  same  amount  of 
added  steel  (see  Coltman,  M.  &  Hazel. 
M.,  Jr.  (1992).  Chlorine  Tank  Car 
Puncture  Resistance  Evaluation  (DOT/ 
FRAyORD-92-11)  Washington,  DC: 
Federal  Railroad  Administration  (NTIS 
DOT/FRA/ORD-92-11)).  Fire  protection 
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for  these  materials  is  provided  by  a  and  DOT  105  tank  cars  and.  to  a  greater      114J  tank  cars.  Below  Is  a  summary  of 

Jacketed  insulation  system,  such  ds  extent,  by  a  thermal  protection  system.       the  accident  performance  safeguards  of 

required  for  cargo  tanks,  portable  tanks       such  as  required  on  DOT  1051,  1121  and      EXDT  specification  tank  cars. 

Summary  of  Tank  Cap  AcciOEf^  Perrdrmance  Safeguards 


Class 


112/114  A 
112/1US 
112/1UT 
112/114  J, 

105  A  

105  S  

105  J    


Head 

Insula 

shields 

tkxi 

X 

X 

X 

X 

X 

X 

X 

X 

Thermal 
protec- 
tion 


Tank 
jacket 


Large 

capacity 

relief 

vatvs 


In  this  proposed  rule,  RSPA  first  is 
proposini?  to  exclude  tank  cars  from 
Special  Provision  B14  In  conjunction 
with  this  proposal,  RSPA  is  proposing 
to  amend  Special  Provision  B74  to 
authorize:  (1)  insulated,  head  shield 
equipped,  Class  DOT  105S  tank  cars; 
and,  (2)  non-insulated  (or  insulated),  but 
thermally  protecled,  head  shield 
equipped,  Clafvs  DOT  1121,  and  IHf 
tank  cars.  The  proposad  rule  does  not 
authorize  DOT  105A.  112/114A,  112/ 
114S,  or  112/lHT  tank  cars  since  these 
lank  cars  are  not  afforded  the  protection 
provided  by  a  metal  jacket  or  head 
shields. 

3  Delay  October  1,  1993 
Implementation  of  New  Packaging 
Standards  for  Tank  Cars  Containing  PIH 

Materials 

^Any  delay  of  'Jie  mandatory 
compliance  date  for  packagings 
containing  PIH  materials  will  not  apply 
to  tank  car  shipments.  Tank  cars  must 
conform  to  the  new  requirements  by 
October  1,  1993.  The  contiriued  use  of 
specific  existing  tank  cars  will  be 
considered,  if  it  can  be  demonstrated 
(i  e.,  through  the  exemption  process) 
that  those  existing  tank  cars  provide  an 
equivalent  level  of  safety  to  DOT  105S, 
1121,  or  114J  tank  cars.  Factors  that  will 
be  considered  include  the  type  of 
material  used  in  the  construction  of  the 
tank,  any  increase  in  the  overall  shell 
and  head  thickness,  the  use  of 
insulation  or  thermal  protection,  the 
thickness  of  any  tank  jacket,  the  use  of 
fitting  protection,  and  the  vapor 
pressure  to  burst  pressure  ratio  after 
subjecting  the  tank  car  and  the 
commodity  to  a  100-minute  pool  fire. 
Fire  modelling  is  acceptable. 


UMI 


4.  Allow  Chlorine  (and  Other  Non- 
Flammable  Gases)  Tank  Cars  To  Meet 
Class  DOT  1053  Requirements  Rather 
Than  Class  DOT  105j  Requirem.ents. 

A  petition  from  the  Chlorine  Institute 
(P-1159)  indirectly  addressed  Special 
Provision  B14,  but  its  major  area  of 
concern  was  Note  30  in  §173  314(c), 
which  requires  Class  DOT  105  tank  cars 
built  after  September  30.  1991.  to  meet 
105J  requirements.  In  order  to  meet  the 
"J"  requirement,  the  car  must  have  a 
thermal  protection  system  that  conforms 
to  §  179.105-4  and  a  tank  head  puncture 
resistance  system  conformang  to 
§  179.105-5.  The  petitioner  asked  RSPA 
to  revise  Note  30  to  allow  tank  cars 
containing  chlorine  and  other  non- 
flammable gases  to  conform  to  the 
requirements  of  DOT  Class  105S  rather 
than  the  105J  requirements  The  Class 
DOT  1053  tank  car  requirements  specify 
only  a  tank  head  puncture  resistance 
system.  The  petitioner  also  requested. 
for  chlorine,  the  replacem.ent  of  Special 
Provision  B14  with  a  new  provision 
allowing  the  use  of  certain  types  of 
insulation  for  chlorine  tank  cars. 

As  noted  earlier.  RSPA  is  proposing  to 
exclude  tank  cars  from  the  B14 
requirement.  In  1981,  a  joint  effort 
between  the  Chlorine  Institute  and  the 
Railway  Progress  Institute- Association 
of  American  Railroads  Tank  Car  Safety 
Research  and  Test  Project  resulted  in 
the  development  of  an  insulation  system 
to  protect  a  chlorine  tank  car  involved 
in  a  fire.  This  insulation  system 
maintains  back  plate  (inside  surface  of 
the  tank  shell)  temperatures  below 
250.56 °C  (483  'Fl  Since  1985.  chlorine 
tank  cars  have  been  equipped  with  full 
head  shields  and  an  insulation  system 
that  meets  the  above  requirements  (the 
system  consists  of  two  inches  of  ceramic 
fiber  covered  by  two  inches  of  glass 
fiber  encased  in  an  eleven  gauge  steel 
jacket).  The  insulation  system  was 
Incorporated  into  the  liMR  under 


Docket  HM-166U.  After  reviewing  the 
Chlorine  Institute's  petition,  RSP.\  and 
FK\  have  concluded  that  the  currant 
system  is  acceptable  for  the 
transportation  of  chlorine.  The  current 
system  nearly  conforms  to  the  "J" 
requirement  with  the  exception  that 
chlorine  tank  cars  do  not  have  a  thermal 
protection  system  applied  to  the 
discontinuities  on  the  lank.  Such 
discontinuities  may  provide  a  heat  path 
into  the  commodity,  but  the  overall  heat 
input  would  be  rather  low,  especially 
with  the  chlorine  insulation  system. 
Therefore,  it  is  unlikely  that  the  car  will 
rupture  in  a  100-minute  pool  f.re 
environment. 

RSPA  is  proposing  to  amend 
§  173.314(c)  to  require,  for  all 
commodities  subject  to  Note  30,  that 
tank  cars  built  after  September  30.  1991, 
m.ust  conform  to  the  requirements  of 
Class  DOT  105S.  For  chlorine,  the  note 
would  further  specify  insulation 
requirements  adopted  under  Docket 
HM-166U, 

In  an  advance  notice  of  proposed 
rulemaking  issued  under  Docket  HM- 
175.^  (Specifications  for  Tank  Cars,  55 
FR  20252.  May  15.  1990),  comments 
were  solicited  on  the  use  of  full  head 
shields  and  thermal  protection  for  new 
and  existing  tank  cars  transporting 
compressed  gases,  materials  that  meet 
the  criteria  of  poisonous  by  inhalation, 
and  reactive  materials  on  tank  cars 
constructed  from  aluminum  or  nickel 
plate.  The  interested  reader  is  referred 
to  Docket  HM-175A  for  additional 
information. 

B.  Petitions  Requesting  Revisions  to 
Non-Bulk  Packaging  Requirements  for 
PIH  Materials 

RSPA  received  several  petitions 
requesting  revisions  to  non-bulk 
packaging  requirements  for  materials 
poisonous  by  inhalation.  These  requests 
included  changes  to  current  minimum 
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thickness  and  cushioning  requirements. 
additional  packaging  authorizations, 
and  delay  of  the  October  1,  1993 
implementation  date. 

Authorize  UN  IHI  Drums  Used  as  Inn^^r 
Packagings  and  UN  6HA1  Composite 
Drums  Inside  Metal  Packagings  for 
Hazard  Zone  A  Materials 

In  the  December  21,  1990  final  rule, 
RSPA  stated  in  the  preamble  that  the 
use  of  IHI  drums  as  inner  packagings 
and  6HA1  composite  packagings  (plastic 
receptacles  within  steel  drums)  was 
authorized  for  Hazard  Zone  A  materials 
However,  the  regulatory  text  of 
§  173.226  did  not  include  provisions  fir 
use  of  these  packaging.?.  Therefore, 
§  173.226(b)  would  be  revised  to  include 
these  packagings. 

2.  Us€  of  Plastic  Drums  as  Single 
Packagings  for  Materials  Poisonous  by 
Inhalation  in  Hazard  Zones  A  and  B 

RSPA  received  one  petitjon  (P-116.3) 
requesting  authorization  for  use  of 
plastic  dnims  as  single  packagings  for 
PIH  materials  in  Hazard  Zones  A  and  B. 
if  in  dedicated  transportation  systems 
(i.e.,  a  shipment  from  one  origin  to  one 
destination  where  the  shipper  loads  the 
material,  blocks  and  braces  the  drums, 
and  seals  the  transport  vehicle).  Another 
petitioner  (P-1166)  submitted  a  similar 
request,  but  limited  to  Hazard  Zone  B 
materials.  The  first  petitioner  (P-1163) 
noted  a  current  unavailability  of  cost- 
effective  double-drum  packaging  and 
cited  the  safety  record  of  poison 
inhalation  hazard  materials  packaged  in 
DOT  34  and  2S/6D  plastic  packagings. 
Both  petitioners  claimed  that  a  110- 
gallon  drum  is  the  smallest 
commercially-available  outer  packaging 
meeting  cushioning  requirements  in 
§§  173.226(b)(5}  and  173.227(b)(4], 
which  require  a  minimum  of  two  inches 
of  cushioning  material  around  the  body 
of  the  inner  drum  and  at  least  three 
inches  on  the  top  and  bottom,  between 
the  inner  and  outer  drum.  Using  a  1 10- 
gallon  drum  would  significantly 
increase  operational  costs  and  create 
substantial  reuse  and  disposal  problems, 
according  to  one  petitioner. 

The  other  petitioner  (P-1166)  also 
noted  potential  difficulties  and  the 
additional  expense  of  using  110-gallon 
drums.  Claiming  an  excellent  safety 
record  in  shipping  materials  poisonous 
by  inhalation  in  this  type  of  packaging, 
this  petitioner  requested  that  RSPA 
authorize  an  SS-gallon  drum  without 
minimum  ciishioning  requirements. 

RSPA  does  not  agree  with  the 
petitioner's  request  (P-1163)  to 
authorize  plastic  drums  as  single 
packagings  for  poison  inhalation  hazard 
materials  in  Hazard  Zone  A.  even  if  in 


a  dedicated  transportation  system, 
because  single  plastic  drums  do  not 
provnde  an  equivalent  level  of  safetv  to 
double  drums  for  Hazard  Zone  A  PIH 
materials.  However,  RSPA  is  prop'3Sing 
plastic  driims  as  single  pacicsKings  for 
less  toxic  PIH  matenals  in  Hazard  Zone 
B  under  highly-controlled  conditions 
Therefore.  §  173.227(c)  would  be  revised 
to  include  iHl  piastir  drums  ;n  the 
arrqy  of  authorized  single  packagings  in 
dedicated  transportation  svsterrs 

!n  addition,  based  on  a  review  of 
technicxi  data  concerning  minimum 
cu.^hioning  thickness  requirements 
between  inner  and  outer  drums,  RSFA 
is  proposing  to  remove  the  minimum 
cushioning  liuckness  requirement  in 
§§173,226  and  173.227. 

3.  Revise  Certain  Minimum  Thickness 
Requirements  for  1  Al  and  6HA1  Drams 

One  petitioner  (P-il66)  asked  RSPA 

to  ch.ange  the  minimum  thickness 
requirement  for  lAl  drams  in 
§  173.226(b)(4)  for  consistency  with 
§  173.227(b)(3),  This  would  change  the 
minimum  thic.kn€>ss  for  packagings  ever 
120  L  from  1.7  mm  to  1.35  mm  For 
packagings  under  120  L,  the  minirrium 
thickness  would  be  changed  from  13 
mm  to  0,69  mm  or  1,08  mm,  depending 
on  the  size  of  the  packaging  The 
petitioner  also  requested  that  the 
minimum  thickness  requirement  for 
6HA1  drums  in  §  173.227(b){3)(i  i(Dj  he 
changed  to  0.69  mm  (0.027  inch)  This 
change  would  allow  a  6HA1  drum  used 
as  an  inner  packaging  to  have  the  same 
required  thickness  as  a  lAl  drum  used 
as  an  inner  packagmg.  According  to  this 
petitioner,  both  changes  are  nec8,ss.arv  to 
ensure  availability  from  normal 
commercial  sources. 

RSPA  partially  agrees  with  this 
petition  and  is  proposing  to  revise 
§  173  227rb)(3)(i)(D)  to  require  a 
minimum  Lhickness  of  0,70  mm  (0  n27 
inch)  for  6HA1  drums  used  as  inner 
packaging.  Because  the  6HA1  is  a  two- 
part  packaging,  with  the  plastic  inner 
packaging  providing  additional 
containment  and  structural  support, 
there  is  no  reason  why  the  steel  portion 
of  it  should  be  thicker  than  a  single  steel 
dram  used  in  the  same  service. 

The  second  request,  to  change  the 
minimum  thickness  requirements  m 
§  173.226(b)(4)  for  inner  steel  drums,  for 
consistency  with  §  173.227(b)(3).  is 
denied.  There  is  no  need  for  complete 
consistency  between  §§  173.226  and 
173.227.  Section  173.226  is  for  matenals 
which  are  more  hazardous  than  the 
Hazard  Zone  B  materials  covered  by 
§  173,227.  A  higher  packaging  integrity 
should  be  maintained  for  Hazard  ikjBe 
A  materials. 


4   DcfiHv  .Mandator^'  CompliHnce  Date  for 
Ethylene  Oxide  Packaging  Rcxiuirtainer,;* 

One  petiUoner  (P-1160j.  rvprvsenl^ig 
two  producers  of  drummed  ethylene 
oxide,  requested  a  one-year  delay  in  the 
October  1, 1993  mandatory  compLh    » 

date  fornew  ethylene  ox.de  ;  at  iij^mg 
requirements  to  facilitdte 
reconsiderBtio,:!  of  !,,*,ie  hhijird 
classifioi ;  i  c " ,,  <..  f ; ; , ,  s  ; ; .  ,n ;  >-  n  < .  „  "^ ;  t- 
petitioner  >:./u.:r!fxl  il.fit  ins;  ii-iu^  i'  ihu 
with  RSFA  Uidu.aiBft  ilie  toxicity  of 
ethylene  oxide  to  L*  far  .i^.sK  rhen 
origin«llybeliev«id  Tn*-  ^,K';,,'ii.:,.-r  nuted 
that  the  U.S.  ha.s  j,iri:i:>'*M«:i  is  •uht.e 
certain  changes  m  •,•,»-  i.,'.\ 
Recommttnaarions  tu,r  t-thylene  oxide 
mixtures  Tnese  j  -^  [<>sfds  were  adopted 
by  the  U?s  Qimn  nf^<    f  Experts  in  its 
Deceiu::n'r  1''-im2  sessii.i;j   T'le  petitioner 
believwJ  !his  d.-ta  nuw  tuo  -.  *'-  e  new 
ruiemaki:i,H  silii,.;;  rw :<>,:',<,;,  t,;::t- 
classificsMon  of  e!fr\  :hi"h-  lixicie  and 
suggeste<i  .leinvme  rtn-  ( *,  t,:>i»."  i ,  19Q3, 

packaging  .  cnii.hi.rn  » ifsu-  *'.,.r  ^'hylene 

oxide  for  one  vHir  s  ,i  r;,,  ^w  •;:•;>•  for 
completion  of  hi  v  ni;  '1s^  fi  n::  n 
efforts.  RSr.A  is  ir-)'  granting  a  one-year 
delay  in  compi;ari.-r  wi'h  new  ethvlene 
oxide  packaging  T>'-fn]rt-:n*'\'<<>- 
Packagings  that  i:.rv<,  die  ::"w 
requirements  for  edi_i  .eoe  ::.:x.::ie  cur.  :>e 
obtained,  and  the  u.se  of  suor, 
packagings  is  enco.iragf'd   RSF,*. 
believes  that  the  liaMrcis  rd'  cttiviene 
oxide  warra,Mt  the  ;.-v«d!  ■:'  ^n:  nfigmg 
specified  in  §  173  323,  HtieUier  the 
material  is  classified  as  poisonous  by 
inhalation  or  flammable. 

C  Other  Pf'ations  of  Significance  or 
General  Applicability 

In  addition  to  petitions  addressing 
packaging  requirements  for  materials 
poisonous  by  inhalation,  RSPA  has 
received  petitions  and  correspondence 
on  various  other  issues  such  as 
classification  changes  for  certain  PIH 
matenels,  e  Class  9  placarding 
exception,  confusion  over  lithium 
battery  provisions,  and  separation  and 
segregation  r^uirements  fur  highway 
and  rail  shipments.  Other  miscellaneous 
issues  that  require  clarification  or 
correction,  but  do  not  nieni  s  oto,:.,.-.i 
aiscussion,  are  addresM^d  ^ii  'j..b  M>c^on- 
by-section  review 

1  Revisions  to  Qassification  and 
Hazard  Zones  for  Certain  Materials 

Poisonous  by  Inhalation 

Bas€<i  on  acute  inhalation  toxicity 
data  and  related  information  obtained 
by  RSPA,  the  Hazardous  Materials  Table 
would  be  arneiided  to  change  t,tie  nn^-anJ 
zone  for  a  numlwr  of  materihis 
poiscKioiis  by  mhaiatnin   hiio  tc  f>ini..:Ati 
or  to  add  a  n..ind:«-'r  cf  n.aierials  lothe 
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list  of  materials  poisonous  by 
inhalation.  For  certain  materials,  this 
revision  would  impose  more  stnngent 
hazard  communication  and  packaging 
requirements.  Because  hazard 
communication  requirements  are 
already  in  effect  for  matenals  poisonous 
by  inhalation  and  new  packaging 
requirements  becom.e  mandatory 
October  \.  1993,  im,med:at^j 
conformance  to  more  stringent 
requirements  could  create  a  hardship. 
RSPA  IS  aware  of  this  potential  problem 
and  couid  delay  the  mandatory 
compliance  date  for  those  materials 
poisonous  by  inhalation  for  which  a 
change  in  the  hazard  zone  would  result 
in  more  stringent  requirements. 

Those  materials  and  a  description  of 
the  data  on  which  these  proposals  are 
based  are  listed  as  follows: 

a  Boron  tnfJuonde  il'S'1741).  This 
material  is  a  gas  at  20'C  and  is  currently 
listed  as  a  Hazard  Zone  A  inhalation 
hazard  The  acute  inhalation  toxicity 
data  used  to  designate  boron  trifluoride 
as  a  m.ater.al  poisonous  bv  inhalation 
was  Rat,  LCLo  20  pp.m  ^H  (hours).  The 
data  was  obtained  from  the  Registry  of 
Toxic  Effects  of  Chemiical  Substances 
(RTECS)  (RTECS  ED  19 2, 5 000),  This 
value,  converted  to  one  hour,  was 
approximately  Rat,  LCLo  60  ppm/lH, 
and  estimated  to  fall  withm  Hazard 
Zone  A  The  Com.pressed  Gas 
Association  (CCA)  submitted  data 
indicating  that  boron  trichloride  is  less 
toxic  than  previously  believed  (rat; 
LC50:2051  ppm'lHj  and  falls  within 
Hazard  Zone  C  RSPA  agrees  with  the 
CCA  data  and  is  proposing  to  identify 
boron  irifluoride  as  a  Hazard  Zone  C 
m.aterial  poisonous  bv  inhalation, 

b  Carbonyl  sulfide  I US2204).  This 
mater.al  is  a  gas  at  20'C  and  is  currently 
listed  as  a  Hazard  Zone  B  inhalation 
hazard  The  acute  inhalanon  toxicity 
data  used  to  designate  carbonyl  sulfide 
as  m.atenal  poisonous  by  inhalation 
was:  Mouse,  LCLo  1200'ppra/35M 
(minutes).  The  data  was  obtained  from 
the  RTECS  (RTECS  FG6400000),  This 
value,  converted  to  one  hour,  was 
approxim.ately  Mouse:  LCLo:700  ppm/ 
IH.  and  estimated  to  fail  within  Hazard 
Zone  B  The  CCA  submitted  data 
indicating  that  carbonyl  sulfide  is  less 
toxic  than  previously  believed  (rat; 
LC50  1700  ppm/lH)  and  falls  within 
Hazard  Zone  C  RSPA  agrees  with  the 
CGA  data  and  is  proposing  to  identify 
carbonyl  sulfide  as  a  Hazard  Zone  C 
inhalation  hazard 

c  Chlonne  tnfluonde  (UN1749).  This 
m.ater.al  is  a  gas  at  20^C  and  is  currently 
listed  as  a  Hazard  Zone  A  inhalation 
hazard  The  acute  inhalation  toxicity 
data  used  to  designate  chlorine 
tnfluonde  as  m.a'enal  poisonous  by 


inhalation  was'  Human.  LCLo  50  ppm. 
This  value  was  estimated  to  be  for  a  one 
hour  exposure  and  fall  within  Hazard 
Zone  A,  Also,  data  on  rats  was  available 
Rat;  LCLo  400  ppm,'4H,  This  value, 
converted  to  one  hour,  was 
approximately  Rat;  LCLo:200  ppm/lH, 
and  estimated  to  fall  within  Hazard 
Zone  B,  The  data  was  obtained  from  the 
RTECS  (RTECS  FO2800000],  The  CGA 
submitted  data  indicating  that  chlorine 
trifluoride  is  less  toxic  than  previously 
thought  (rat;  LC50:299  ppm'lH),  and 
falls  within  Hazard  Zone  B  RSPA 
agrees  with  the  CGA  data  and  is 
proposing  to  identify  chlorine 
trifluoride  as  a  Hazard  Zone  B 
inhalation  hazard 

d  Ethylene  oxide,  pure  or  wifh 
nitrogen  (UN1040).  This  material  is  a 
gas  at  ZO'C  and  is  currently  identified  as 
a  Hazard  Zone  C  inhalation  hazard.  The 
acute  inhalation  toxicity  data  used  to 
designate  ethylene  oxide  as  a  material 
poisonous  by  inhalation  was  Rat, 
LC50:800  ppmy4H.  The  data  was 
obtained  from  the  RTECS  (RTECS: 
KX24500OO).  This  value,  converted  to 
one  hour,  was:  Rat,  LC.50  1600  ppm'lH 
Copies  of  two  recent  studies  on  the 
acute  vapor  inhalation  toxicity  of 
ethylene  oxide  in  rats  were  submitted  to 
RSPA.  One  study  was  a  one-hour 
exposure;  the  other  study  was  a  four- 
hour  exposure.  The  one-hour  LC50 
values  were:  5748  ppm  for  males.  4439 
ppm  for  fem.ales,  and  5029  ppm.  for  the 
combined  sexes.  The  four-hour  LC50 
values  were:  1972  ppm  for  males,  1537 
ppm  for  females,  and  1741  ppm  for  the 
combined  sexes.  The  four-hour  values. 
converted  to  one  hour,  gave  the 
following  one-hour  LC50  values  3944 
ppm  for  males.  3074  ppm  for  females, 
and  3482  ppm  for  the  combined  sexes 
Data  from  tnese  studies  indicate  that 
ethylene  oxide  is  less  toxic  than 
previously  believed  and  falls  within 
Hazard  Zone  D.  RSPA  agrees  with  this 
data  and  is  proposing  to  identify 
ethylene  oxide  as  a  Hazard  Zone  D 
inhalation  hazard. 

e.  Hydrogen  chloride,  anhydrous 
(UNW50).  This  material  is  a  gas  at  20°C 
and  is  currently  identified  as  a  Hazard 
Zone  C  inhalation  hazard.  The  acute 
inhalation  toxicity  data  used  to 
designate  hydrogen  chloride  as  a 
material  poisonous  by  inhalation  was. 
Rat;  LC50:4701  ppm/30M.  The  data  was 
obtained  from  the  RTECS  (RTECS 
MW9610000).  This  value,  converted  to 
one  hour,  was  approxim.ateiy  Rat; 
LC50;2350  ppm/lH,  and  fails  within 
Hazard  Zone  C.  The  CGA  submitted 
data  indicating  that  hydrogen  chloride 
is  less  toxic  than  previously  believed 
(rat;LC50:3120  ppm,/lH),  and  falls 
within  Hazard  Zone  D.  RSPA  agrees 


with  the  data  and  has  proposed  to 
identify  hydrogen  chloride,  anhydrous 
as  a  Hazard  Zone  D  inhalation  hazard 

/  Hydrogen  chloride,  refrigerated 
liquid  fU>J2186j^  The  data  that  applies 
to  Hydrogen  chloride,  anhydrous 
(LTNIOSO)  applies  to  this  material 
Therefore,  RSPA  is  proposing  to  identify 
hydrogen  chloride,  refrigerated  liquid  as 
a  Hazard  Zone  D. 

g  Hydrogen  fluonde.  anhydrous 
(US'1052I  This  material  is  currently 
identified  as  a  Hazard  Zone  C  inhalation 
hazard.  The  acute  inhalation  toxicity 
data  used  to  designate  hydrogen 
fluoride  as  material  poisonous  by 
inhalation  was:  Rat;  LC50:1276  ppm/lH. 
The  data  was  obtained  from  the  RTECS 
(RTECS:  M\V7875000).  The  CGA 
submitted  data  indicating  that  hydrogen 
fluoride  is  more  toxic  than  previously 
thought  (rat,  LC50:976  ppm.  IH).  and 
falls  within  Hazard  Zone  B.  RSPA 
agrees  with  the  CG,\  data  and.  therefore. 
has  proposed  to  identify  hydrogen 
fluoride,  anhydrous  as  a  Hazard  Zone  B 
inhalation  hazard. 

h  Hydrogen  iodide,  anhydrous 
(US2197]  This  material  is'a  gas  at  20'C 
and  is  currently  identified  as  a  Division 
2  2  material;  however,  in  the  L^ 
Recommendations  (seventh  revised 
edition),  It  is  classed  as  a  toxic  gas 
(Class  2,  Division  2  3).  The  RTECS  and 
other  sources  did  not  list  any  acute 
inhalation  toxicity  data  for  hydrogen 
iodide  (RTECS:  NnV3760000J.  The  CGA 
submitted  data  indicating  that  hydrogen 
iodide  is  a  gas  poisonous  by  inhalation 
(rat:  LC50:2860  ppm.'lH  (estimated)), 
and  falls  within  Hazard  Zone  C.  The 
CGA  estimated  the  toxicity  of  hydrogen 
iodide  by  analogy  with  the  toxicity  of 
hydrogen  bromide  (rat;  LC50:2860  ppm/ 
IH]  (RTECS:  M\V3850000;  LC50 
rounded  up).  The  estim.ated  toxicity  of 
this  material  meets  criteria  in  the  HMR 
for  a  gas  poisonous  by  inhalation  (Class 
2,  Division  2.3)  in  Hazard  Zone  C. 
Anyone  having  test  data  on  the  acute 
inhalation  toxicity  of  hydrogen  iodide  is 
encouraged  to  submit  the  data  to  RSPA 

J  Sfethyl  bromide  (UM062i  This 
material  is  a  gas  at  20"^  and  is  currently 
identified  as  a  Hazard  Zone  C  inhalation 
hazard.  The  acute  inhalation  toxicity 
data  used  to  designate  methyl  bromide 
as  m.aterial  poisonous  by  inhalation 
was:  Rat;  LC50:302  ppm'/8H  The  data 
was  obtained  from  the  RTECS  (RTECS: 
P.^4900000).  This  value,  converted  to 
one  hour,  was  approximately:  Rat; 
LC50:1007  ppm/lH.  The  CGA  submitted 
data  that  was  based  on  a  recalculation 
of  the  data  from  the  RTECS,  indicating 
thai  methyl  bromide  is  more  toxic  than 
previously  believed  (rat;  LC50:850  ppm.' 
IH),  and  falls  within  Hazard  Zone  B 
RSPA  agrees  with  the  CGA  calculation 


UMI 


Federal  Register  /  Vol.  58,  No,  131  /  Monday.  July  12,  1993  /  Proposed  Rules 


37617 


and  is  proposing  to  identify  methyl 
bromide  as  a  Hazard  Zone  B  inhalation 
hazard. 

j.  Methyl isothiocyanate  IU\'2477). 
This  material  is  a  solid  at  20°C.  with  a 
melting  point  of  35-36-C.  It  readily 
subhmes  at  room  temperatiire  and  is 
treated  as  a  hquid  under  the  RMR.  The 
acute  inhalation  toxicity  data  used  to 
designate  methyl  isothiocyanate  as 
material  poisonous  by  inhalation. 
Hazard  Zone  A.  was:  Rat;  LC50:20  ppm/ 
IH.  This  data  was  obtained  from 
information  on  file  for  a  Special 
Approval  that  RSPA  had  issued-  The 
RTECS  and  other  sources  did  not  list 
any  acute  inhalation  toxicity  data  for 
methyl  isothiocyanate  (RTECS: 
PA9625000).  A  copy  of  a  study  on  the 
acute  inhalation  toxicity  of  methyl 
isothiocyanate  in  rats  for  a  one  hour 
exposure  was  submitted  to  RSPA.  The 
data  indicate  that  methyl  isothiocyanate 
is  less  to.xic  than  previously  believed 
(rat;  LC50:635  ppm/lH],  and  falls 
within  Hazard  Zone  B.  RSPA  agrees 
with  this  data  and  is  proposing  to 
identify  methyl  isothiocyanate  as  a 
Hazard  Zone  B  inhalation  hazard. 

k.  Methyl  mercaptan  (UN1064).  This 
material  is  a  gas  at  20°C  and  is  currently 
identified  as  a  Hazard  Zone  B  Inhalation 
hazard.  The  acute  inhalation  toxicity 
data  used  to  designate  methyl 
mercaptan  as  material  poisonous  by 
inhalation  was:  Rat;  LC50:675  ppm. 
This  value  was  estimated  to  be  for  a  one 
hour  exposure  and  fall  within  Hazard 
Zone  B.  The  data  was  obtained  from  the 
RTECS  (RTECS:  PB4375000).  The  CGA 
reviewed  the  RTECS  data  and  found 
that  the  exposure  time  was  four  hours. 
The  value,  converted  to  one  hour,  was; 
Rat;  LC50:1350  ppm/lH.  This 
information  indicates  that  methyl 
mercaptan  is  less  toxic  than  previously 
beheved  and  falls  within  Hazard  Zone 
C.  RSPA  agrees  with  the  data  and  is 
proposing  to  identify  methyl  mercaptan 
as  a  Hazard  Zone  C  inhalation  hazard. 

I.  Methylamine.  anhydrous  (UNI  061}. 
This  material  is  a  gas  at  20°C  and  is 
currently  identified  as  a  Hazard  Zone  C 
inhalation  hazard.  The  acute  inhalation 
toxicity  data  used  to  designate 
methylamine  as  a  material  poisonous  by 
inhalation  was:  Mouse;  LC50:1889  ppm/ 
2H  (converted  from:  LC50;2400  mg/mV 
2H).  The  data  was  obtained  from  the 
RTECS  (RTECS:  PF6300000).  This 
value,  converted  to  one  hour,  was 
approximately:  Rat;  LC50:2523  ppm/lH. 
A  copy  of  a  study  on  the  acute 
inhalation  toxicity  of  methylamine  in 
rats  for  a  one-hour  exposure  was 
submitted  to  RSPA.  Tlie  data  indicated 
that  methylamine  is  less  toxic  than 
previously  thought  (rat;  LC50:7110 
ppm/lH),  and  does  not  meet  criteria  in 


the  HMR  to  be  classified  as  a  ga.s 
poisonous  by  inhalation  (Class  2, 
Division  2,3).  RSPA  agrees  with  !he 
data.  Therefore,  the  hazard  class  and 
division  assigned  to  meti)y!fiminH. 
anhyd:-ous  would  be  changed  from  a  gas 
poisonous  by  inhalation  (Class  2, 
Division  2.3)  to  a  flammable  gas  (Class 
2,  Division  2,1), 

m  Sitnc  oxide  fUNl660).  This 
material  is  a  gas  at  20°C  and  is  currently 
identified  as  Hazard  Zone  B  inhalation 
hazard.  The  acute  inhalation  toxicity 
data  u.sed  to  designate  nitnc  oxide  as 
material  poisonous  by  inhalation  was: 
Rat;  LC50:870  ppm  (converted  from: 
Rat,  LC50:1068  mg-'m')  The  data  was 
obtained  from  the  RTECS  (RTECS 
QX0525000).  The  CGA  submitted  data 
indicating  that  nitnc  cxide  is  a  gas 
poiscnous  by  inhalation  (rat;  LC50:115 
ppm/lH  (estimated))  and  fails  within 
Hazard  Zone  A.  The  CGA  estimated  the 
acute  Inhalation  toxicity  of  nitric  oxide 
by  analogy  with  the  toxicity  of  nitrogen 
dioxide  (rat.  LC50,115  ppm-'lH]  (CGA 
data);  RTECS  data  (RTECS: 
QVV9800000)  Rat;  LC50:  88  ppm/4H). 
RSPA  agrees  with  the  CGA.  Therefore. 
RSPA  is  proposing  to  identify'  nitnc 
oxide  as  a  Hazard  Zone  A  inhalation 
hazard. 

n.  Nitric  oxide  and  dinitrogen 
tetroxide  mixtures  (Nitnc  oxide  and 
nitrogen  dioxide  mixtures)  (UN1975J. 
This  material  is  a  gas  at  20°C  and  is 
currently  identified  as  a  Hazard  Zone  B 
inhalation  hazard.  The  acute  inhalation 
toxicity  of  this  material  is  not  "fixed" 
and  depends  on  the  concentration  of 
nitric  oxide  and  dinitrogen  tetroxide  in 
each  mixture.  The  data  used  to 
designate  the  mixtures  as  material 
poisonous  by  inhalation  was  ba.sed  en 
each  component  of  the  mixture.  The 
acute  inhalation  toxicity  for  nitru:  cxide 
was:  Rat;  LC50:  870  ppm  (RTECS 
QX0525000)  and  for  dinitrogen 
tetroxide  was;  Rat;  LC50  88  ppm  4H 
(RTECS:  QVV9800000),  which,  converted 
to  one  hour,  was  Rat;  LC50:176  ppm-' 
IH.  Based  on  acute  inhalation  toxicity 
data  submitted  by  the  CGA  on  nitric 
oxide  (rat;  LC50.il5  ppm/lH 
(estimated))  and  nitrogen  dioxide  (rat; 
LC50:115  ppm/lH).  the  mixtures  are 
more  toxic  than  previously  thought  and 
fall  within  Hazard  Zone  A,  RSPA  agrees 
with  the  CGA  and  is  proposing  to 
identify  this  matenal  as  a  Hazard  Zone 
A  inhalation  hazard. 

0.  Perchloryl  fluoride  (UN3083).  This 
material  is  a  gas  at  20°C  and  is  airrently 
identified  as  a  Hazard  Zone  C  inhalation 
hazard.  The  acute  inhalation  toxicity 
data  used  to  designate  perchlonri 
fluoride  as  a  material  poisonous  by 
inhalation  was:  Rat;  LCLo:2000  ppm/ 
40M.  The  data  was  obtained  from  the 


RTECS  (RTECS:  SD1925000).  This 
value,  converted  to  one  hour,  was 
approximately:  Rat;  LCLo:1333  ppm/lH 
and  estimated  to  fall  within  Hazard 
Zone  C.  The  CGA  submitted  data 
indicating  that  perchloryl  fluoride  is 
more  toxic  than  previously  thought  (Rat; 
LC50:770  ppm/lH.  which  was 
converted  ftx)m:  Rat;  LC50:385  ppm/4H), 
and  falls  within  Hazard  Zone  B.  RSPA 
agrees  with  the  CGA  data  and,  therefore, 
is  proposing  to  identify  perchloryl 
fluoride  as  a  Hazard  Zone  B  inhalation 
hazard. 

p.  Silicon  tetrafluoride  (UNI  859). 
This  material  is  a  gas  at  ZOX  and  is 
currently  identified  as  a  Hazard  Zone  D 
inhalation  hazard.  The  RTECS  and  other 
sources  did  not  list  any  acute  inhalation 
toxicity  data  for  silicon  tetrafluoride 
(RTECS:  VW2327000).  However,  the 
material  was  classed  as  a  poisonous  gas 
in  the  UN  Recommendations.  Therefore, 
under  Docket  HM-181.  silicon 
tetrafluoride  was  classed  as  a  gas 
poisonous  by  inhalation  (Class  2. 
Division  2.3)  and  estimated  to  fall 
within  Hazard  Zone  D.  The  CGA 
submitted  data  indicating  that  silicon 
tetrafluoride  is  more  toxic  than  was 
estimated  (mouse;  LC50:450  ppm/lH) 
and  falls  wnthin  Hazard  Zone  B.  RSPA 
agrees  with  the  CGA  data  and.  therefore, 
is  proposing  to  identify  silicon 
tetrafluoride  as  a  Hazard  Zone  B 
inhalation  hazard. 

q  Thionyl chloride (UNieseiThis 
matenal  is  a  liquid  at  20T  and  is 
currently  identified  as  a  Hazard  Zone  B 
inhalation  hazard.  The  acute  inhalation 
toxicity  data  used  to  designate  thionyl 
chloride  as  material  poisonous  by 
inhalation  was:  Rat;  LC50:500  ppm/lH. 
and  falls  wdthin  Hazard  Zone  B.  The 
data  was  obtained  from  the  RTECS 
(RTECS:  XM51510O0).  Copies  of  two 
studies  on  the  acute  inhalation  toxicity 
of  thionyl  chloride  in  rats  were 
submitted  to  RSPA.  One  study  was  a 
one  hour  exposure;  the  other  study  was 
a  four  hour  exposure.  The  one  hour 
value  was  approximately:  Rat; 
LC50:1274  ppm/lH.  The  four  hour 
value  was:  Rat;  LC5  0:558  ppmy4H.  The 
four  hour  value,  converted  to  one  hour, 
was:  Rat;  LC50:1176  ppm/lH.  Data  from 
these  studies  indicate  that  thionyl 
chloride  is  less  toxic  than  previously 
thought.  RSPA  agrees  with  the  data  and 
is  proposing  to  remove  thionyl  chloride 
from  the  list  of  materials  poisonous  by 
inhalation. 

r.  Trifluoroacetyl  chloride  (UN3057). 
This  material  is  a  gas  at  2011}  and  is 
airrenUy  classified  as  a  Division  2.2 
material  In  the  UN  Recommendations  it 
is  classed  as  a  toxic  gas  (Division  2.3). 
The  RTECS  and  other  sources  did  not 
hst  any  acute  inhalation  toxicity  data  for 
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Irifluorochloroacetyl  chloride.  Data  was 
submitted  to  RSPA  indicating  that  th« 
acute  inhalation  toxicity  of 
tnchloroacetyl  chJoride  ig  as  follows 
Rat.  LC5O.>200  ppra  but  clOOO  ppm.  IH. 
Data  was  obtained  from  a  four  hour  test. 
as  follows.  Rat,  LC50:78  ppm/4H.  The 
value,  converted  to  one  hour,  was;  Rat. 
LC50:156  ppm/lH.  However,  a  hmtt  tb.st 
conducted  on  ten  rats  (5  male  and  5 
female)  indicated  that  tnnuoroac:etyi 
chloride  is  not  as  toxic  for  a  shorter 
exposure  time.  The  rats  were  exposed  to 
208  ppm  of  tnRuoroacetyl  chlonde  for 
one  nour.  None  of  the  rats  died  during 
the  exposure  or  the  14-day  post- 
exposure observation  period.  RSPA 
agrees  with  the  data  and  concludes  that 
triiluoroacetyl  chloride  is  a  material 
poisonous  by  inhalation  and  falls  within 
Hazard  Zone  B. 

«.  Tnfluorochloroethyiene.  inhibited, 
Rin3  (UNI  032).  This  material  is  a  gas 
at  20°C  and  is  currently  classified  as  a 
Division  2.1  materiaL  Acuta  inhalation 
toxicity  data  for  trifluorochloroethylene 
was  listed  in  the  RTECS  (RTECS; 
KV05050OO),  as  follows;  Rat.  LCSOIOOO 

Epmy4H.  The  value,  converted  to  one 
our,  was:  Rat:  LC30:2000  ppni/lH. 
indicating  that  trifluorochloroethylene 
is  a  material  poisonous  by  Inhalation 
and  falls  within  Hazard  Zone  C  RSPA 
agrees  with  this  data  and  it  proposing 
to  identify  trifluorochloroethylene, 
inhibited,  as  Hazard  Zona  C  inhalation 
hazard. 

2.  Reinstate  the  Placarding  Requirement 
for  Class  9  Materials 

In  the  October  1.  1992  revisions  under 
Docket  HM-181.  RSPA  provided  a 
domestic  exception  from  placarding  for 
Class  9  materials.  This  exception  was 
based  on  RSPA's  agreement  with 
petitions  and  comments  stating  that  the 
Class  9  placard  is  unnecessary  and 
unduly  burdensome  in  domestic 
commerce.  RSPA  received  three 
petitions  for  reconsideration  in  response 
to  this  action,  submitted  by  the 
Chemical  Waste  Transportation  Institute 
(CWTI),  the  Public  Utilities  Commission 
of  Ohio  (PUCO).  and  the  State  of  Idaho. 
A  subsequent  letter  was  received  from 
the  Conference  on  Safe  Transportation 
of  Hazardous  Articles  (COSTHA)  stating 
its  opposition  to  the  three  petitions  for 
reconsideration.  PUCO  promptly 
submitted  a  rebuttal  comment  to  the 
COSTHA  letter,  claiming  that 
petitioners  opposing  the  Class  9 
placarding  exception  were  never 
provided  evidence  justifying  the 
placarding  exception  nor  were  they 
offered  an  opportunity  to  comment  prior 
to  adoption  of  the  exception. 

The  three  petitioners  requesting 
reconsideration  of  the  domestic 


exception  from  Class  9  placarding 
requirements  stated  that  the  benefits  of 
the  Class  9  placards  to  emergency 
responders  and  enforcement  personnel 
outweigh  tlie  regulatory  burden  on 
industry  The  State  of  Idaho  maintained 
that  emergency  responders  and 
enforcement  personnel  need  to  be  aware 
of  the  presence  of  potential  health  and 
environmental  hazards.  CWTI  and 
PUCO  claimed  that  exempting  offerors 
and  camBTS  from  additional  regulatory 
burdens,  such  as  registration  and  fees, 
routing,  permitting,  commercial  drivers' 
license  (CDL)  hazardous  matenals 
endorsement,  and  drug  and  alcohol 
testing  requirements,  does  not  promota 
public  safety  CWTI  suggested  that 

substantive  negative  outcomes  will 
result  from  the  abandonment  of  the 
Class  9  placard  for  domestic 
shipments.  ' 

Both  PUCO  and  CWTI  suggested 
narrowing  the  Class  9  placarding 
exception.  PUCO  empoasized  that  Class 
9  hazardous  wastes  and  hazardous 
substances  should  not  be  excepted  from 
placarding  requirements.  CWTI  thought 
that  emergency  responders  should  be 
consulted  about  the  need  for  a  Class  9 
placard  It  urged  RSPA  to  open  i  docket 
before  the  October  1, 1994  placarding 
compliance  dale  to  consider  a  reversal 
of  the  Class  9  placarding  exception  and 
to  solicit  comments  on  this  issue. 

COSTHA  stated  that  the  minimal 
enhancement  of  safety  does  not  justify 
the  operational  and  administrative  costs 
that  will  be  incurred  if  the  Class  9 
placarding  requirement  is  reinstated. 
Furthermore.  COSTHA  maintained  that 
CWn  and  PUCO  did  not  provide  any 
new  evidence  to  support  their  claims 
that  the  Class  9  placard  is  necessary  In 
dome&hc  transportation.  In  conclusion, 
COSTHA  urged  RSPA  to  handle  any 
further  discussion  of  the  Class  9 
placarding  exception  in  a  rulemaking 
action  under  Docket  HM-206. 

RSPA  continues  to  believe  that  the 
Class  9  placard  is  unnecessary  and 
unduly  burdensome  in  domestic 
commerce  and,  therefore,  is  denying 
these  petitions  for  reconsideration.  The 
decision  to  except  Class  9  materials 
from  placarding  requirements  was  based 
on  petitions  and  comments  received 
from  shippers,  carriers,  and  their 
representatives.  These  petitioners 
claimed  that  the  Class  9  placarding 
requirement  imposed  an  unnecessary 
burden  with  no  demonstrated  safety 
benefit.  One  petitioner  urged  RSPA  to 
consider  specifically  enumerated 
secondary  costs.  Another  petitioner 
referenced  small  service  and  consumer- 
type  vehicles  carrying  only  Class  9 
matnnals  The  size  of  these  vehicles  and 
load«  of  less  acutely  hazardous 


commodities  are  small,  yet  they  are 
sub)ect  to  the  identical  hazard 
communication  system  relegated  to 
long-range,  heavy  hauling,  interstate 
industry.  The  petitioner  emphasized 
that  the  issue  is  not  whether  the 
materials  should  be  identified,  but 
rather  that  the  means  of  identification 
should  be  evaluated  for  additional 
requirements  imposed  by  other 
regulations. 

In  developing  the  final  rule  under 
Docket  HM-181.  RSPA  did  not  consider 
all  the  secondary  costs  associated  with 
mandatory  placarding  for  Class  9 
materials.  These  secondary  costs  relate 
to  compliance  with  additional 
requirements  imposed  by  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR).  such  as  the  CDL  hazardous 
materials  endorsement,  routing 
restrictions  in  certain  States,  drug 
testing,  and  other  applicable  FMCSR 
requiraments.  With  tne  recent 
promulgation  of  regulations  under 
Dockets  HM-198A  and  HM-211  (which 
expand  the  scope  of  the  HMR  to  include 
elevated  temperature  materials  and 
marine  pollutants],  the  economic  impact 
of  reinstating  Class  9  placarding 
reqiurements  would  be  dramatic  In 
addition,  regulatory  requirements  for 
marking  identification  numbers  on 
packages  containing  Class  9  materials 
provida  emergency  responders  with 
sufficient  information  to  assess 
potentially  hazardous  situations.  The 
overall  costs  associated  with  requiring 
placards  for  Class  9  materials  outweigh 
the  benefits  and,  therefore.  RSPA  is 
denying  those  petitions  which  request 
reinstatement  of  the  Class  9  placarding 
requirements. 

3.  Clarification  of  Compliance  Date  for 
Limited  Quantities  and  Reclassification 
to  ORM-D 

RSPA  has  learned  that  there  is  some 
confusion  as  to  the  applicable 
compliance  date  for  limited  quantity 
and  consumer  commodity  provisions. 
The  Docket  HM-181  final  rule  imposed 
a  gross  weight  Umit  of  30  kg  (66  poimds) 
per  package  for  the  "limited  quantity" 
exceptions  and  the  option  to  reclassify 
a  material  as  a  consumer  commodity, 
ORM-D.  The  transitional  provisions  in 
§  171.14  allow  for  the  continued  use  of 
both  specification  and  non-specification 
packagings  authorized  under  the  pre- 
HM-181  regulations  until  October  1. 
1996.  However,  there  is  some  concern 
that,  because  reclassification  of  a 
material  to  ORM-D  includes  a  weight 
hmitation  of  30  kg  (66  pounds)  per 
package,  new  requirements  for  limited 
quantities  and  consumer  commodities 
will  become  mandatory  on  October  1, 
1993. 
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Any  new  requirement  effecting  a 
change  to  packagings  for  limited 
quantities  or  consumer  commodities 

Soes  Into  effect  October  1,  1996.  Until 
lat  time,  either  the  pre-HM-181 
quantity  limits  and  packagings  or  the 
new  Docket  HM-181  quantity  limits  and 
packagings  may  be  used,  as  long  as 
consistency  is  maintained  In  other 
words,  if  the  new  requirements 
authorize  a  greater  capacity  for  each 
inner  packaging  than  the  comparable 
pre-HM-181  inner  packaging  quantity 
limit,  and  the  new.  larger  packaging  is 
selected,  then  the  30  kg  (66  pounds) 
gross  weight  per  package  limit  also 
applies. 

4.  Revise  Lithium  Battery  Provisions  for 
Consistency  and  Clarity 

RSPA  is  proposing  several  editona! 
changes  to  clanfv  requirements  for 
Uthium  batteries.  First,  the  cargo  aircraft 
quantity  limitation  in  the  §  172.101 
Table  would  be  corrected  to  read  "35  kg 
gross"  for  solid  and  liquid  cathode 
lilhiura  batteries.  Special  provision  A12 
in  §  172.102  would  be  separated  into 
two  special  provisions  to  clarify  the 
requirements  on  cargo  and  passenger 
carrying  aircraft.  In  addition,  §  173.1 85 
would  be  revised  to  clarify  that  the 
exception  provided  in  paragraph  (i) 
appUes  to  all  lithium  batteries, 
including  rechargeable  batteries  and 
batteries  contained  in  equipment. 

5.  Revise  Separation  and  Segregation 
Requirements  for  Rail  and  Highway 
Transportation 

RSPA  adopted,  under  Docket  HM- 
181,  a  revised  Segregation  and 
Separation  Chart  of  Hazardous  Materials 
(Chart)  in  §§174.81  and  177.848,  The 
revised  chart  prohibits  certain 
hazardous  materials  from  being 
transported  on  the  same  transport 
vehicle  and  requires  other  categories  of 
hazardous  materials  to  be  separated 
from  each  other.  Two  alternatives  to 
accomplish  separation  are  provided. 
First,  transporters  can  implement 
systems  that  achieve  separation  so  that, 
in  the  event  of  leakage  from  packagings, 
no  commingling  of  hazardous  materials 
would  occur.  This  alternative  is 
consistent  with  the  philosophy  of 
implementing  performance  standards  in 
Docket  HM-181.  Alternatively, 
transporters  can  separate  specified 
hazardous  materials  by  a  distance  of  1  2 
meters  (4  feet)  from  each  other  at  a 
minimum  height  of  10  centimeters  (4 
inches)  off  the  floor,  without 
development  of  performance  systems. 

Since  the  issuance  of  the  revised 
chart.  RSPA  has  received  comments 
from  the  American  Trucking 
Associations,  Inc.,  the  United  Parcel 


Service,  Yellow  Freight  Systems,  and 
others  critical  of  the  12  meter  by  1 0 
centimeter  separation  alternative 
Commenters  indicate  that  this 
alternative  places  unnecessary  buraen,s 
on  their  operations  and  could  r:suw 
unnecessary  delays.  There  also  is 
concern  that  enforcement  will  i>e  tMi,sed 
on  the  alternative  rather  than  on  th«^ 
performance  standard. 

Based  on  the  concerns  expressed  by 
these  commenters.  RSPA  is  proposing  to 
revise  §§  174, 81(e)(3)  and  177.841(e)(3) 
by  removing  the  refereni^es  to  the 
separation  distances  of  1 ,2  meters  by  10 
centimeters.  The  means  of  separation 
used  by  carriers,  thereafter,  must  ensure 
that  comminplmg  of  materials  will  not 
occur  in  the  event  of  leakage  from 
packagings  of  biazardous  materials. 
Separation  must  \>e  accomplished  by 
some  means  of  physi(:;al  .separation, 
suLh  as  by  the  u.=e  of  non-permeable 
l>arriers,  non-rwactive  freight,  ornon- 
cximbustible,  non-reactive  adsorbents 
between  packagings  of  materials 
required  to  be  separated.  Restrictions  on 
commingling  Class  8  iiqu.ds  and  Classes 
4  and  5  materials  would  be  retained  so 
that  Class  8  liquids  could  not  be  loaded 
or  stored  above  Class  4  and  Class  5 
nuitenais. 

To  provide  relief,  RSPA  aUo  ;s 
proposing  to  allow  carload  anci 
tpjckload  shipments  of  Class  8 
(corrosive)  liquids  and  Class  4 
(flammable  solid)  and  Class  5  (oxidizer) 
matonais,  ba.sed  on  the  shipper's 
determiration  that  no  dangerous 
evolution  of  heat  or  gas  would  occur 
should  the  contents  of  the  packagings 
commingle. 

Commenters  suggeste<i  that  R.SP.A 
remove  the  requirement  to  separate 
Class  8  liquids  from  Division  2  1  gases 
RSP.^  agrees  with  these  comments  and 
is  proposing  to  remove  the  letter  "O"  at 
the  intersecting  columns  for  Division 
2,1  gas  and  Class  8  liquids. 

6.  Construction  of  Stainless  Steel 
Pressure  Tank  Cars 

RSPA  has  received  several  petitions 

for  rulemaking  and  exemption 
applications  requesting  Ltiat  stainless 
steel  be  authorized  in  tiie  constnjction 
of  pressure  tank  cars  for  materials  such 
as  chlorosulfonic  acid  and  nitn>gen 
tetroxide.  RSPA  and  FR.^  agrf»e  with 
petitioners  that  there  is  a  need  to  empnd 
the  regulations  to  authorize  Type  304L 
and  316L  stainless  steel  in  tiie 
construction  of  pressure  tank  cars. 
Therefore,  RSPA  is  proposing  to  add 
Type  304L  and  316L  as  authorized 
materials  for  the  construction  of  DOT 
105.  109.  112  and  114  tank  cars. 
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definition  in 
part  173. 

i>ecuon  1 72.101.  Based  on  the  merits 
of  a  petition  for  rulemaking  (P-1152), 
paraaraphs  (c)(12)(i)  and  (c)(12)(ii) 
would  be  revised  to  add  a  requirement 
to  consider  hazard  zone,  if  applicable, 
when  selecting  a  proper  shipping  name 
for  a  material. 

In  the  §  172.101  Hazardous  Materials 
Table,  the  entries  for  "Lithium  battery, 
liquid  cathode"  and  "Lithium  battery, 
solid  cathode"  would  be  amended  by 
correcting  the  cargo  aircraft  quantity 
limitation  to  read  "35  kg  gross"  for  solid 
and  liquid  cathode  lithium  batteries. 

Entries  for  "Boron  trichloride," 
"Carbonyl  sulfide,"  "Chlorine 
trifluorlde,"  "Ethylene  oxide." 
"Hydrogen  ch  1  o  n  i  e  ti ; .  h  ydrous," 
"Hydrogen  chloride,  refrigerated 
liquid,"  "Hydrogen  fluoride, 
anhydrous,"  "Hydrogen  iodide, 
anhydrous,"  "Methyl  bromide," 
"Methyl  isothiocyanate."  "Methyl 
mercaptan,"  "Methylamine, 
anhydrous,"  "Nitric  oxide,"  'Nitjjc 
oxide  and  dinitrogen  tetroxide 
mixtures,"  "Perchloryl  fluoride," 
"Silicon  tetrafluoride,"  "Thionyl 
chloride,"  "Trifluoroacetylchloride," 
and  'Trifluorochloroethylene, 
inhibited"  would  be  revised  as  a  result 
of  new  toxicity  data  which  changes  their 
hazard  classification  or  hazard  zone.  In 
addition,  for  consistency  with  the 
proposed  hazard  zone  change  for 
ethylen  e  c ;  x  i  i  •     a ,'  'xjn  di  o  xi  de  and 
ethylene    x  i*  mixtures  consisting  of 
more  tha:  f  percent  ethylene  oxide 
wouid  t>f  (  lassed  in  Division  2.1  with  a 
Special  Provision  5  in  Column  7  to 
indicate  a  potential  poisonous-by* 
inhalation  hazard. 

RSPA  is  proposing  new  domestic 
entries  for  "Methanol  or  Methyl 
alcohol"  and  "Methyl  cyanide"  that 
would  not  specify  a  "POISON" 
subsidiary  hazard  label.  These  materials 
do  not  meet  the  hazard  classification 
fTitens  for  s  Division  6.1  material  under 
the  li'MR,  in  addition,  R-SP,,*  :^ 
proposing  a  new  domesuc  enu*)'  for 
"Chloroform"  to  change  the  hazard 
c'8s.sification  of  this  material  from 


Division  6.1.  PG  II  to  Division  6,1.  PG 
in.  The  proposals  for  "Methyl  cyanide" 
and  "Chloroform"  are  consistent  with 
recant  amendm«nts  to  the  UN 
Recommendations. 

By  adding  a  new  Special  Provision  30 
to  the  domestic  entry  for  "Sulfur", 
RSPA  is  propoaing  to  except  from  the 
HMR  sulfur  which  is  transported 
domestically  in  noi>-bulk  packagings 
and  sulfur  which  is  fraroed  to  a  specific 
shap«  (e.g  ,  prills,  granules,  pellets, 
pastilles,  or  flakes)  Data  supplied  to 
RSPA  indicates  that  Lhe  hazards  of 
sulfur  are  far  less  than  ongmally 
believed  In  addition,  in  the  future, 
RSPA  will  examine  the  issue  of 
regulating  all  other  forms  of  sulfur  in 
domestic  transportation 

RSPA  is  proposing  to  recla.s«ify  PETN 
as  a  Division  1  ID  explosive  Recent 
data  received  by  RSPA  substantiates  the 
UN  classification  of  PETN';  therefore, 
RSPA  is  proposing  to  reclassify  PETN  as 
a  Division  1  ID  explosive 

For  the  entry  "Poisonous  Liquid, 
oxidizing,  n.o.s.  Inhalatwn  hazard, 
paclang  group  /,  Zone  A  ".  RSPA  is 
proposing  to  correct  Column  9(b),  which 
authorizes  a  2.5  L  quantity  hraitation  on 
cargo  aircraft.  This  entry  is  not 
consistent  with  the  quantity  limits  for 
other  poisonous  by  inhalation  liquids, 
which  prohibit  any  quantity  of  thesp 
m  jtenals  on  passenger  or  cargo  aircraft 
RSPA.  therefore  proposes  to  revise  the 
Column  9(b)  entry  from  "2  5  L  "  to 
"Forbidden", 

Section  172  102.  Special  Provision 
A12  would  be  separated  intc  two 
specif  provisions  to  clarify  the 
requirements  for  Lithium  battenes  on 
cargo  and  passenger  carrying  aircraft 
Under  this  separation,  Special  Provision 
29  would  be  added  and  Special 
Provision  A12  would  be  revised. 

Based  on  the  merits  of  petitions. 
Special  Provisions  Bl4  and  T38  would 
be  revised  to  delay,  until  October  1, 
1994,  compliance  with  thes*"  oro visions 
for  bulk  packagings  containuig 
poisonous  by  inhalation  materials 
which,  when  In  contact  v^ith  moisture, 
become  highly  corrosive  and  could 
cause  ccHTOsion  under  an  insulation 
blanket.  In  addition,  the  applicability  of 
Special  Provision  B14  to  tank  cars 
would  be  removed. 

Special  Provision  B42  would  be 
revised  by  removing  the  authorizations 
for  DOT  105A  and  105S  tank  cars  to 
clarify  that  the  only  tank  car  authorized 
for  ACToiein.  inhibited  is  the  DOT 
105J5OOW  specification  tank  car.  This 
clarification  is  needed  because  acrolein, 
inhibited  Is  assi^ad  both  Special 
ProvisiOQS  B42  and  B72.  Special 
Provision  B42  airr«ntly  authorizes  tXJT 
105 A  and  1053  tank  cars,  in  addition  to 
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a  DOT  105J  tank  car.  but  B72  restricts 
the  packaging  authonzation  to  a  DOT 

insfSOOW  tank  car. 

Special  Provision  B65  would  be 
amended  by  revising  the  first  sentence 

tn  read    Notwithstanding  the  provisions 
of  §  173.244  of  this  sutxiiapter,  only 
DOT  105A500W  tank  cars  are 
authonzed   '  This  revusion  would  clarify 
that,  despite  the  authonzation  in 
§  173.244  for  use  of  other  tank  cars,  the 
only  tank  car  authorized  for 
hydrocyanic  acid,  aqueous  solutions, 
and  hydrogen  cyanide,  anhydrous, 
stabiiized  i.s  the' DOT  105A5OCVV  tank 
car.  However,  this  restriction  does  not 
supersede  ^  173.31(al(3).  which  permits 
a  class  DOT  lOSS  or  lOSj  tank  car  (a 
hiKher-integr:fy  tank  r.ar)  to  be  used  if  it 
has  an  equal  or  highcT  marked  test 
pressure  than  the  DOT  lO-^'ASOCW. 

"Acetone  r\-flnohydnn,  stabilized"  is 
assigned  Speciai  Provisions  B74  and 
B76.  Spe'-ial  Provision  074  curr*»nt!y 
authorizes  DOT  in5j3O0W, 
105I30OALW.  112J340W,  n2T340W, 
n4J340W,  and  114T340W  tank  cars. 
However,  Special  Provision  B76 
author; 7es  IXTT  lOSSSOOW  tank  cars, 
but  the  safety  relief  devices  on  such  cars 
must  have  a  start -try-discharge  pressure 
of  1,034  kPa  {150  psil  Therefore, 
Special  Provision  B74  would  be 
removed  from  Column  7  of  the 
§  172.101  Hazardous  Materials  Table  fo; 
"Acetone  cyanohydr.n.  stabibzed"  and 
Special  Provision  B76  would  be  revised 
to  include  the  tank  cars  currently  in 
Special  Provision  874,  provided  the 
safety  relief  devices  on  those  cars  have 
a  set-to-discharge  pressure  setting  of 
1.034  kPa. 

Part  173 

SK-tinn  1 73  34  Various  sources  have 
informed  RSPA  that  the  terminology 
"Pois>^n  A  gas  or  liquid"  in 
§  173  34(d)(3)  should  be  re%-ised  to 
refltjct  consistency  with  the  new  hazard 
classification  nomenclature.  RSPA 
agrees  and  is  proposing  that  the  phrase 
"Poison  ,\  gas  or  Liquid"  be  revised  to 
read  'Division  2.3  gas  in  Hazard  Zone 
K  or  a  Division  6  1  PG  I  liquid  in  Hazard 
Zone  \".  RSPA  is  soliciting  comments 
nn  the  potential  implications  of  this 
'erminoiogy  change.  Previously,  safety 
relief  desices  were  prohibited  on 
cylinders  containing  Poison  A  gases  or 
liquids  but  generally  were  required  on 
cylinders  containing  other  gases  or 
liquids  Based  on  lIm  defining  criteria 
fur  materials  poisonous  by  inhalation. 
some  materia  Is  previously  classed  as 
Poison  A  materials  are  now  in  Hazard 
Zones  B  or  C  and  thus  might  be  required 
to  be  pacltaged  in  cylinders  having 
safety  reliefdevices.  Convvrsely,  certain 
gases  and  Liquids  bll  into  Hazaird  Zona 


A  that  previously  were  not  classed  as 
Poison  A  materials.  Cylinders  for  these 
Hazard  Zone  A  materials  would  be 
prohibited  from  having  safety  relief 
devices.  Detailed  comments  addressing 
the  specific  impacts  of  this  proposed 
terminology  change  are  requested.  L<!  the 
prohibition  against  safety  relief  devices 
on  cylinders  containing  Hazard  Zone  A 
materials  necessary?  li  warranted.  RSPA 
may  delay  (beyona  October  1.  1993)  any 
retrofitting  requirements  invohing 
safety  reliefdevices  that  might  result 
from  the  adoption  of  this  terminology 
change. 

Section  173-54  RSPA  is  proposing  to 
add  new  paragraph  (!),  "Forbidden 
explosives."  to  clarify  that  explosive 
articles  shipped  with  their  rv.e,::r.^  of 
initiation  or  ignition  installed  must  be 
approved  in  accordance  with  §  173.56. 
In  conjunction  with  this  propo.sed 
addition,  RSPA  would  re\ise  Special 
Provision  109  and  remove  paragraph  (b) 
of  §173.63. 

Section  173  63.  RSPA  has  learned  that 
certain  offerors  of  Class  1  detonating 
cords  cannot  utilize  a  packaging 
exception  in  §  173.63  because  earners 
re^ase  to  accept  this  material  when 
classed  as  Division  1.4D  and  marked 
"L^  0065".  To  resolve  this  problem, 
RSPA  proposes  to  add  a  provision  in 
§173  63(a)  loclarify  that  if  detonating 
cord  is  offered  or  transported 
domestically  as  Division  1.4D,  the 
identification  number  "L'N  0289" 
should  be  used. 

Section  173.185.  Paragraph  (i)  would 
be  revised  to  clarify  that  the  exception 
provided  in  this  paragraph  applies  to  all 
lithium  batteries,  including 
rechargeables,  and  those  contained  in 
equipment. 

Section  173.226.  In  the  December  21. 
1990  final  rule.  RSPA  stated  in  the 
preamble  that  the  use  of  IHI  drums  as 
inner  packaging  and  6HA1  composite 
drums  inside  metal  packagings  were 
authonzed  for  Hazard  Zone  A  materials. 
However,  the  regulatory  texl  of 
§  173.226  did  not  include  provisions  for 
use  of  these  packagings.  Therefore, 
§  173.226(b)  would  be  revised  to  Include 
these  packagings. 

Sections  173.226  and  173.227  The 
required  minimum  thickness  for 
cushioning  in  paragraphs  [b)(5)  and 
(b)(4),  respectively,  would  be  removed 
This  proposed  revision  is  based  on  the 
merits  of  two  petitions  for  rulemaking 
(P-1163  and  P-1166).  discussed  earlier 
in  this  document,  which  noted  the 
unavailability  of  cost-effective  outer 
drums  having  a  capacity  less  than  110 
gallons  for  materials  poisonous  by 
inhalation. 

Section  1 73^27.  Proposed  revisions 
to  this  sactioQ  are  based  on  the  merit  of 
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petitions  (P-1163  and  P-n66).  First, 
the  minimum  thickness  requirement  in 
paragraph  (b)(3)(i)(D)  for  a  6HA1  drum 
used  as  an  inner  packaging  would  be 
decreased  to  070  mm  (0.027  Inch)  In 
addition,  paragraph  (c)  would  be  re%-lsed 
to  authorize  IHI  plastic  drams  as  single 
packagings  under  the  provisions  of  this 
section. 

Section  1 73.306.  In  the  December  20. 
1991  revisions  to  the  HM-181  Enal  r^e, 
paragraphs  !a)(3)(i)  and  (bHl)  were 
amended  to  increase  the  c-apacity  of 
aerosols  to  one  liter.  Currently,  the  one 
liter  SI  measurement  is  shown  in 
parentheses,  preceded  by  "50  cubic 
inches".  As  prescribed  in  §  17M0, 
where  SI  units  appear,  they  are  the 
regulator}'  standard,  with  U  S 
customary  units  to  be  .shown  for 
information  only.  Therefore.  RSPA  is 
proposing  to  revise  ^  173.306(aK3]iiJ 
and  rb)(l)  to  clarif>'  that  one  liter  is  the 
regulatory  standard.  In  addition,  the 
equivalent  customary  measurement  of 
50  cubic  inches  is  ixicorrect.  and  RSPA 
is  proposing  "61.0  cubic  inches"  as  ilia 
approximate  equivalent  of  one  liter, 

RSPA  also  is  proposing  a  revision  to 
paragr.=i.ph  (h);3)  to  reference  the 
exception  provided  m  §173,156  for 
OR\i-D  materials.  Adding  this  reference 
would  be  consistent  with  other 
packaging  sections  addressing  ORW-D 
materials. 

Section  173  314  Note  30  in  paragraph 
(c)  would  be  revi.sed  to  specifv' 
in.sulation  requirements  for  chlonne  air;! 
to  require  that  lank  cars  bmit  after 
September  30.  1991.  must  conform  to 
the  rtK^uiremenls  of  Class  DOT  105S  A 
proposed  editonaJ  correction  to  Note  21 
would  remm'e  the  parentheses  in 
"§  173. 24(h)"  to  correctly  read 
■  §173. 24b", 

Section  173  323  Currently  the  HMR 
contains  a  requirement  that  drums 
intended  to  contain  ethylene  oxide  must 
be  Rre-tested  in  accordance  with  CGA 
Pamphlet  C~14  or  other  equivalent 
method  Ethylene  oxide  vapor,  when 
exposed  to  fire,  becomes  very  unstable 
and  poses  a  danger  of  explosion.  Tests 
conducted  in  the  1940s  indicated  the 
failure  of  ethylene  oxide  containers 
when  exposed  to  fire.  Subsequently, 
drums  essentially  the  same  as  the  DOT 
5P  successfully  withstood  fire  eraosuxe 
testing.  Furthermore,  safety  relief 
devices  used  today  are  basically 
identical  to  those  tested  in  the  19408. 
Because  there  is  a  proven  record  of 
drums  successfully  passing  the  fire  lest, 
RSPA  proposes  to  remove  the 
requirement  contained  in 
§  173,323fb)(5)  that  drums  be  fire-tested. 
Instead.  RSPA  would  require  that  these 
drums  be  capable  of  passing  such  « test 


Part  171 

Section  174  83.  This  section  was 
re\nsed  under  the  Docket  KM-181  fmai 
rule,  and  incorporated  text  fr'.>nj  the 
former  §  174,64  A  change  in  the 

wording  of  paragraph  fbi  may  re.svilt  in 
a  raisuaterpretution  that  couid  tflect  tnc 
safe  handling  of  placarded  Traiier^-On 
Flatcars  (TOFC)  and  Containers-On 
Flatcars  (COFQ.  The  reviswi  paragrfipfi 
fb)  could  be  interpreted  to  allow  cars 
mo\Tng  under  their  out.  momentum  to 
strike  cars  placarded  in  Division  1  1  or 
1  2.  tank  cars  placarded  in  Division  i.  3 
Hazard  Zone  A  or  D;v;,-,!on  6.1  PG  I 
Hazard  Zone  A.  Cia.ss  DOT  1 13  tar.k  cars 
placarded  m  Division  2.1,  placarded 
fiatcirs,  or  f.atcars  transportms 
placa-  ied  veciclas  or  contJi.r:i"-s. 
Then    :)re,  RSPA  is  proposir.,>,;  \i:.At 
paragraph  (b)  be  revised  to  Canty  >imi 
such  a  practice  is  no<  penrutttni 

Pirts  174  and  1.77 

Sections  174.81  and  177S48.  RSPA  is 

proposing  to  revise  §§  174.«1(«M3)  and 
177.848(e)(3l  by  removing  the  references 

to  thie  separatian  distances  of  1  2  r^.ete.^s 
by  10  .'>intimeters  The  me,s:;s  (>.* 
separation  u<>ed  by  earners  must  ensure 
that  comm:r.£;l;ng  of  materials  will  n^t 
oa:ur  in  the  e\'ent  of  leakage  Irorn 
packagings  of  hazardous  rnattinfii.s. 
Separation  mu.st  be  accomplished  oy 
some  means  of  physical  separation. 
s-jch  as  by  the  use  of  non-pernieftb.!e 
barriers,  non-reactive  freight,  or  .non- 
combustible,  nan-react;  ve  ad.'iorhHi.ts 
between  packagings  oi  materials 
required  to  be  .separated.  Howe\'6r,  i:,  ;,.o 
case  may  CiasiS  8  (corrosive)  hquicis  bt 
loaded  or  stored  above  Class  4 
(flammable  solid)  and  Cla?s  5 
(oxidizingj  matenals 

RSPA  is  also  proposing  a  provision 
that  authorizes  carload  or  truckioad 
shipments  of  Qass  8  (corrosive)  liquids 
and  Qass  4  (flammable)  and  Qass  5 
(oxidizers),  based  on  the  shipper's 
dstenrunation  that  no  dangerous 
evolution  of  heat  or  gas  would  occur 
should  the  contents  of  the  paci-agin^ 
com. mingle.  In  addition,  RSPA  is 
proposing  to  remove  the  letter  "O    at 
the  intersecting  columns  for  DuTsion 
2,1  (flammable)  gas  and  Class  8 
(corrosive)  liquids. 

Part  1 79 

Section  179.100-7.  Based  on  peutions 
for  ruiemaklQg  aad  applications  for 
exemptions,  this  section  would  be 
amended  to  add  Type  304L  acd  316L  as 
an  authorized  materia]  far  the 
constrnctloa  of  DOT  105, 109.  1 12  and 
114  tank  cars. 

Section  179  100-10  RSPA  ii 
prcqwKing.  in  §  179.100-7,  to  authorize 


Type  304L  and  316L  stamlass  ,st>>eis  fur 
construction  of  DOT  pressun-  tank  va-%. 
In  conjunction  with  thu  prop')sa.  «  .":t".v 
paragraph  ic '  wni, id  tx'  nfidf-d  v 

^  179.1  OfV- 1  n  1 1'  r;  :T  n"; . : :  "'-■  p ■■  .s:  w eld 

hna*  t.rea?iiif':^t  o'"T\:>«»  "i'^'ni  h-  d  316L 
'■■'Hir.  !i";s  St' en  Is 

I\    Kuicmekini;  AnaiytM  and  Not>c«i 

£xf-„:-:rfn-f,  !">■->:  :  2291  ai^a  DOT 
fi''t-!j.',7t,:-in,'  P;-fi;'p.';  and  Procedures 

J  i.ih  p'''';fH,ifct-iid  PA.t  i'i  ««■  r,i. t'  nn"-.'  the 
■  ,:;t.<^r.ii  s;,i*.;;:;i«i  in  <^-r:^  ,01,  I     ■,,  ..  * 
.r.xtiru:, ;  tJ  („Jr.;:iM!  ■|,:,,.,-j;  nn-:,  MiHrt-i  ;rt-    is 
"J'  a  iria,j!,>r  r;.,. >ti    I".' if  [i:.;-;,,  ■i^h,;  >■  lie  u 
no'  .-■insuib.t+a  i.,,^iuJi,..,aiii  ui^aur  ihe 
regulatory  procedures  of  the  Departmeot 
of  Transpottetioo.  A  raeulatory 
evaluatloo  is  evaildiie  lor  xeview  in  tlie 
Docket. 

Executive  Order  12612 

The  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  in  Exea;'  v  '  >'  lar  12612 
("Federalism").  Ttib  Hazardous 
Materials  Transportation  Act  (49  U.S.C 
App.  1801  et.  seq.)  contains  an  express 
preemption  provision  (49  U,S,C  App. 
1804(aJ(4))  that  preempts  State,  local 
and  Indian  tribe  requirements  on  certain 
covered  subjects.  WiA  certain 
exceptions;  a  non-Federal  requirement 
is  preempted  if  (1)  CompUance  with 
both  the  non-Federal  ana  the  Federal 
requirement  is  not  possible;  (2)  the  non- 
Federal  requirement  creates  an  obstacle 
to  accomplishment  of  the  Fpdf'-v  :"w    r 
regulations;  or  (3)  It  is  preempted  u-o"' 
49  U.S.C.  App.  lB04{a){4),  concer   n^ 
certain  covered  siibjerts,  or  49  U.S.C 
App.  1804(b^  concerning  highway 
routing.  C/Overed  sub»ects  indude: 

(i)  The  designation  description,  end 
classification  of  hfirardots  materials: 

(ii)  The  packing,  rfn'>,'« .k : n ?  hi-; ":i!ing, 

labeling ,  m ar b n g  a n .. :  j ■- . n : ..h : c.:i^  uf 
hazardous  matf^nais 

riji]  The  preparati-'m   e»,.,^".:'r."n-:;,   fi,r.."! 
.'■«  of  ship  pine  doc.ru.Ti'frits  j'wr  .irr,  :,.rik"  "'"i 
ha.zardous  matenals  and  r^viuirwm «:■■■'<;. 
respt'-ctin^  the  ruimtwr,  rxintenv,  «:,•■,:! 
placament  of  such   ':X"umeiits 

:,v:  Tl;e  \»Titten  notifirjjtion 
recording,  ancl  rwportms!  o' 
unintentional  reiee.w  in  Tr,H,nsp,',;;,>)!i,"i,-:. 
of  hazardous  material,  or 

(v)  The  design,,  manufaciiinnit 
fabrication,  ma.'iiing,  mAiritaj-'.B.rj.. .«. 
rw:.ond,it,ioning,  repainng,  or  tft.!tt:;.nK  o,(  i 
package  or  container  whirii  a 
n^pres^^rted,.  markfld,  raw1ifi€Kl,  o:  i>o\a 
as  qualified  tor  use  In  the  transonrtatian 
of  hazardous  matanais,  (49  I'  S  C  Apo 
lH04!aM4)(AJand[B);. 

Section  1804iaK4l  preemptJi  'anv  lew 
regulation,  order,  ruh,ng.  pro^-isiori  or 
other  requirametnt  of  a  Stat*  or  |>otiuca,J 
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subdivision  thereof  or  an  Indian 
tribe  •   •   •   "  which  concerns  a 
"covered  subject"  and  "is  not 
substantively  the  same"  as  a  provision 
in  the  HMTA  or  regulations 
promulgated  pursuant  to  the  HMTA. 
(State  and  Indian  tribe  hazardous 
materials  highway  routing  requirements 
governed  by  49  U'S,C.  App.  1804(b). 
and  requirements  "otherwise  authonzed 
by  Federal  law"  are  excepted.)  In  a  final 
rule  published  in  the  Federal  Register 
on  May  13,  1992  (57  FR  20424,  2042a;. 
RSPA  denned  "substantively  the  same" 
to  mean  "conforms  in  every  significant 
respect  to  the  Federal  requirement, 
Editonfll  ?)nd  other  similar  de  rriinimis 
changes  are  permitted  "  49  CFR 
107  202(d;,  Thus,  RSPA  lacks  discretion 
in  this  area,  and  preparation  of  a 
federalism  assessment  is  not  warranted. 

The  proposed  rale  concerns  the 
following  covered  subiects. 

The  designation,  descnption.  and 
classification  of  hazardous  materials; 
definitions  added  or  revised  m  §  171.8; 
requirement  added  to  consider  hazard 
zone  of  matenal  when  selecting  proper 
shipping  name;  changes  to  hazard 
classification  andy'or  hazard  zone  for  18 
PIH  materials,  chloroform  hazard 
classification  change  from  PG  U  to  PG 
in.  reclassification  of  PETN  to  Division 
l.lD  explosive;  clarification  to  lithium 
batteries  provision  that  the  exception 
from  the  regulations  applies  to  all 
lithium  batteries,  including 
rechargeables  and  those  contained  in 
equipment,  and  clarification  on  GRM-D 
exceptions  for  gases. 

The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials,  Correci  cargo 
aircraft  quantity  limitations  for  lithium 
batteries  and  for  poisonous  liquid, 
oxidizing,  n.o  s,  in  PG  I  Hazard  Zone  A, 
removal  of  POISON  label  for  methanol 
and  methyl  c\-amde;  special  prtDvisions 
revisions  for  lithium  battenes  on  cargo 
and  passenger  carrying  aircraft,  delay  in 
comphance  date  for  insulation 
requirements  for  PIH  bulk  packagings, 
changes  to  tank  car  packaging 
authorizations  for  acrolein,  hydrocyanic 
acid/hydrogen  cyanide,  and  acetone 
c>'anohydrin;  terminology  change  for 
PIH  materials  in  cylinders  which  may 
result  in  changes  to  safety  relief  valve 
requirements;  relief  for  certain  DoD 
Class  1  materials  shipments,  change  m 
identification  number  prefix; 
clarification  on  exception  for  detonating 
cords;  new  packaging  authorizations 
and  other  relief  for  PIH  packagings; 
clarification  on  ORM-D  packagings  for 
gases;  changes  to  tank  car  note  for 
compressed  gases  in  tank  cars;  delay  m 
mandatory  compliance  date  for 


segregation  table;  and  clarification  on 
switciiing  placarded  cars. 

The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repainng,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials  Capability 
requirement  rather  than  fire  test  for 
ethylene  oxide  drums,  and 
authorization  to  use  stainless  steel  in 
constructing  certain  tank  cars  for  PIH 
matenais  and  exception  for  postweld 
heat  treatment. 

If  adopted  as  final,  this  rule  would 
preempt  any  State,  local,  or  Indian  tribe 
requirements  relating  to  covered 
subjects  that  are  not  "substantively  the 
same"  as  Federal  requirements.  Section 
1804(a)(5)(B)  states  Uiat  the  effective 
date  of  Federal  preemption  "may  not  be 
earlier  than  the  90th  day  following  the 
date  [a  final  rule  is  issuedj  and  m.ay  not 
be  later  than  the  last  day  of  the  two-year 
period  beginning  on  the  date  of  such 
issuance."  RSPA  invites  comments  on 
when  this  Federal  preemption  should 
take  effect. 

Regulatory  Flexibility  Act 

I  certify  this  proposal  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  There  are  no 
direct  or  indirect  adverse  economic 
impacts  for  small  units  of  government, 
businessets,  or  other  organizations.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  In  response  to  this  proposal. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  m  tkis  proposed 
rule. 

National  Environmental  Policy  Act 

This  proposed  rule  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
therefore,  do«s  not  require  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321). 

Regulation  Identifier  Number  (RIN) 

A  reg'.ilation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  m  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 


List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste, 
Imports,  Oil,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste,  Labels,  Markings,  Oil, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers,  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements,  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation, 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  177 

Hazardous  materials  transportation, 
Motor  carriers,  Radioactive  m.atenals, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation, 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  chapter  I  would  be  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  App  U.S  C.  1802,  1803, 
1804, 1805,  1808,  and  1818;  49  CFR  part  1. 

2.  In  §  171.8,  the  following  definitions 
would  be  added  or  revised  as  indicated. 
in  appropriate  alphabetical  order  to  read 
as  follows: 

§  1 71 .8    Definitions  and  abbreviations. 

[Add:] 

•  •        *        •        • 

Explosive.  See  §  173.50  of  this 
subchapter. 

•  •        •        •        • 

Miscellaneous  hazardous  matenal. 
See  §  173.140  of  this  subchapter. 

•  •        •        •        • 

Nonflammable  gas.  See  §  173.115  of 
this  subchapter. 

•  •        •        •        • 

Poisonous  gas.  See  §173.115  of  this 
subchapter. 

•  •        •        •        • 

[Revise:] 
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PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAfNlNG  REQUIREMENTS 

,5   1'.:h  au*hnr:tv  r.!ta*i',.'n  irn  pan  l~Z 
v.-ould  con'mue  to  read  [is  fo^laws: 

.Authority  49  l.\S.C  App   1803   1K&4 
1-iOS,  ISOts.  49CFRpar:  :,  unless  vtheruoe 
no-ed. 


^  1'  *! '"-  ■    *.   paragraph  (c)(12)(i] 
and  the  hrst  sentence  of  paragraph 
(c}(12)(u)  would  be  reviMd  to  ssad  as 
follows: 

§  i"^2.i0i     Purpose  and  use  of  •laia'do.-s 
malertais  tabie. 


(c)  •  *   • 

(12)  •   •    * 

(i)  If  it  is  specifically  determined  that 
a  material  meets  the  definition  of  a 
hazard  class,  packing  group  or  hazard 
zone,  other  tluin  the  class,  packing 
group  or  hazard  zone  shown  in 
association  with  the  proper  sh4)ping 
name,  or  does  not  meet  Uie  defiidng 
criteria  for  a  subsidiary  hazard  shown  in 
Column  6  of  the  Table,  the  material 
shall  be  described  by  an  appropriate 


proper  shipping  name  Ls!c:  ; 
association  K-'h  'h"  '  nr-v  -'s  h,-7,':r'i 
dass,  packing  grt.i., p.  :l.:.:::'i:  ?  :ie.. 
subsidiary  hazard  for  the  materiaL 
(ii)  Generic  orn.o.s.  descriptions 
appropriate  technical  name  is  not 
shown  in  the  Table,  selection  of  a 
proper  shipping  name  shall  be  made 
irom  the  generic  or  n.o.s.  descriptions 
corresponding  to  the  specific  hazard 
class,  packing  group,  hazard  zone,  or 
subsidiary  hazard,  if  any,  for  the 
materiaL  •  •  • 


If  an 


5.  In  §  172.101.  the  Hazardous 
Materials  Table  would  be  amended  by 
removing,  adding,  or  revising.  In 
appropriate  alphabetical  sequence,  the 
following  entries  to  read  as  follows: 
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§172.101     [AmendwJ] 

6  In  addition,  in  the  S,  172.101 
Hazardous  Matenais  Tab:p.  the 
following  changes  would  be  inaae: 

a  For  the  entiy  "Acetone 
cyanohydnn.  stabilized",  in  Column  (7), 
Special  Provision    874.  '  would  be 
removed 

b.  For  tlie  entry    Boron  trichloride", 
in  Column  (7),  Special  Provision  "1." 
would  be  revised  to  read  "3,". 

c.  For  the  entry  "Carbonyl  sulfide",  in 
Column  (7),  Special  Provisions  "2,  B9," 
would  be  revised  to  read  "3,". 

d.  For  the  entry  "Chlorine 
trifluoride".  in  Column  (7),  Special 
Provision  "1,"  would  be  revised  to  read 

•  *>  • 

e.  For  the  entry  "Ethylene  oxide,  pure 
or  with  nitrogen",  in  Column  (7), 
Special  Provision  "3"  would  be  revised 
to  read  "4". 

f.  For  the  entry  "Hydrogen  chloride, 
anhydrous",  in  Column  (7),  Special 
Provision  "3"  would  be  revised  to  read 

g.  For  the  entry  "Hydrogen  chloride, 
refrigerated  liquid",  in  Column  (7). 
Special  Provision  "3,"  would  be  revised 
to  read  "4,". 

h.  For  the  entry  "Hydrogen  fluoride, 
anhydrous",  in  Column  (7),  Special 
Provision  "3,"  would  be  revised  to  read 
"2.". 

i.  For  the  entry    Methyl  bromide",  in 
Column  (7),  Special  Provision  "3," 
would  be  revised  t ^  n  a  i  "2,  B9,". 

j.  For  the  entry    Mt.'Lnyi  mercaptan", 
in  Column  (7),  Special  Provisions  "2," 
and  "B9,"  would  be  removed  and 
Special  Provision  "3,"  would  be  added 
in  appropriate  alpha-numeric  order. 

k.  For  the  entry  "Nitric  oxide",  in 
Column  (7),  Special  Provision  "2," 
would  be  revised  to  read  "1,". 

1  For  the  entry  'Nitric  oxide  and 
dinitrogen  tetroxide  mixtures",  in 
Column  (7),  Special  Provision  "2" 
would  be  revised  to  read  "1". 

m.  For  tne  en!r\    Terchloryl 
fluoride",  m  Column  (7),  Special 
Provision  "3,"  would  be  removed  and 
Special  Provisions  "2,"  and  "B9," 
would  be  added  in  appropriate  alpha- 
numeric order. 

n  For  the  entry  "Silicon 
tetrafiuonde",  in  Column  (7),  Special 
Provision  ■  4"  would  be  revised  to  read 

6a,  In  §  172  102,  the  foliowmg  special 
provisions  would  be  added,  removed,  or 
revised,  as  indicated 

a  In  paragraph  fr)(lj,  Special 
Provisions  29  arid  30  would  be  added 
and  Sperdal  Provision  109  would  be 
revised 

b  In  paragraph  i!:,K2),  Speriiai 
Provision  A12  would  be  revnsed 


c.  In  paragraph  (c)(3),  Special 
Provisions  B14,  B42,  B65.  B74,  and  B76 
would  be  revised. 

d.  In  paragraph  (c)(7)(ii).  Special  T38 
would  be  revised. 

The  revisions  and  additions  would 
read  as  followsi 

§  1  ^2  102     .Special  p^cn<i8to-» 

•  •  •  •  » 

(c)  •   *  • 

Code/Special  Provisions 

•  •         •         •         • 

29  Lithium  batteries  or  lithium  batteries 
contained  in  equipment  are  forbidden  for 
transportation  by  passenger -carrying  aircraft 
and  passenger-carrying  rail  car  unless 
approved  by  the  Associate  Administrator  for 
Hazardous  Materials  Safety. 

30  Sulfur  which  is  transported 
domestically  Is  not  subject  to  the 
requirements  of  this  subchapter  if 
transptorted  in  a  non-bulk  packaging  or  is 
formed  to  a  specific  shape  (e.g.,  prills, 
granules,  pellets,  pastilles,  or  flakes). 

•  •         •         •         • 

109    Rocket  motors  must  be 
nonpropulsive  in  transportation  unless 
approved  in  accordance  with  §  173.56  of  this 
subchapter.  A  rocket  motor  to  be  considered 
"nonpropulsive"  must  be  capable  of 
unrestrained  burning  and  must  not 
appreciably  move  in  any  direction  when 
ignited  by  any  means. 

•  •        •        •        • 

(2)  •   *   * 

Code/Special  Provisions 

•  •         •         •         • 

A12    Lithium  batteries  in  equipment, 
which  have  been  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  must  not  exceed,  in  any  piece  of 
equipment,  1 2  g  of  lithium  or  liUiium  alloy 
per  cell  and  500  g  of  lithium  or  lithium  alloy 
per  battery. 

•  •         •         •         • 

(3)  •   •  • 

Code/Special  Provisions 

•  *         •         •         * 

Bl4    Each  bulk  packaging,  except  a  tank 
car  or  a  multi-unit-tank  car  tank,  must  be 
insulated  with  an  insulating  material  so  that 
the  overall  thermal  conductance  at  15.5°C 
(60°F)  is  no  more  than  1.5333  kilojoules  per 
hour  per  square  meter  per  degree  Celsius 
(0075  Btu  per  hour  per  square  foot  per 
degree  Fahrenheit)  temperature  differential. 
Insulating  materials  must  not  promote 
corrosion  to  steel  when  wet.  Notwithstanding 
the  requirements  hi  §  171.14(b)(4)(ii)  of  this 
subchapter,  complian  c  v*  :h  this  provision 
is  delayed  until  Oct  >  ■-  :   1 994,  for  a  bulk 
packaging  containing  s  :., 'Hrial  poisonous  by 
inhalation  which,  when  m  contact  with 
moisture,  becomes  highly  corrosive  and 
could  cause  corrosion  under  an  insulation 
blanket. 

B42    Each  105J500W  tank  car  must  be 
marked  as  105J200W.  Each  tank  car  must 


have  a  safety  relief  valve  with  a  start-to- 
discharge  pressure  of  1,034  kPa  (150  psig). 

•  •         •         •         * 

865    Notwithstanding  the  provisions  of 
5 173.244  of  this  subchapter,  only  DOT 
105A500W  tank  cars  are  authorized.  Each 
105J500W  Unk  car  must  be  marked  as 
105I300W.  Each  tank  car  must  have  a  safety 
relief  valve  with  a  start-to-discharge  pressure 
of  1,551  kPa  (225  psig). 

•  •         •         •         • 

874    Notwithstanding  the  requirements  of 
S  173.244  of  this  subchapter,  only  the 
following  are  authorized;  DOT  105S300W, 
105S300ALW,  112J340W,  and  114J340W 
tank  carsi  and  Qass  DOT  106  and  110  multi- 
unit-tank  car  tanks. 

876    Each  tank  car  must  be  marked  DOT 
105S200W.  105S20GALW,  112J200W.  and 
114)200.  Each  tank  car  must  have  a  safety 
relipf  valve  with  a  start-to-discharge  pressure 
of  1.034  kPa  (150  psig). 

•  •         •         •         • 

(7)  •    •   • 
(ii)  •  •  * 

Code/Special  Provisions 

•  •         •         •         • 

T38    Each  tank  must  be  insulated  with  an 
insulating  material  so  that  the  overall  thermal 
conductance  at  15.5°C  (60'F)  is  no  more 
than  1.5333  kilojoules  per  hour  per  square 
meter  per  degree  Celsius  (0.075  Btu  per  hour 
per  square  foot  per  degree  Fahrenheit) 
temperature  differential.  Insulating  materials 
must  not  promote  corrosion  to  steel  when 
wet.  Notwithstanding  the  requirements  in 
Sl71.14(b)(4)(ii)  of  this  subchapter, 
compliance  with  this  provision  is  delayed 
until  October  1, 1994.  for  a  bulk  packaging 
containing  a  material  p>oisonous  by 
inhalation  which,  when  in  contact  with 
moisture,  becomes  highly  corrosive  and 
could  cause  corrosion  under  an  insulation 
blanket. 


PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 

fi\D  FACKAG:%GS 

7.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1803, 1804. 
1805,  1806. 1807. 1808. 1817;  49  CFR  part  1. 
unless  otherwise  noted. 

§173.34    [Amended- 

8.  In  §  173  jt,  ui  paragraph  (d)(3).  the 
wording  "Poison  A  gas  or  liquid"  would 
be  revised  to  read  "Division  2.3  or 
Division  6.1  materials  in  Hazard  Zone 
A". 

9.  In  §  173.54.  paragraph  (1)  would  be 

added  to  read  fl<;  fnllnvvc 

I ':  73.54     ForDioaen  expiosijet. 


(1)  An  explosive  article  with  its  means 
of  initiation  or  ignition  installed,  imless 
approved  in  accordance  with  §  173.56. 
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1173.62    [AiTModad] 

10.  In  §  173.62.  the  "Explosives 
Table"  in  paragraph  fb)  would  be 
amended  by  removing  the  entry 
"NA0150  *   *   •  E-3'  and  adding,  in 
appropriate  alpha-numencai  order,  the 
entry  "UNOISO  •   *  *  E-3". 

I173.S3    [Amw>d«<l 

11  In  §  173  63.  the  following  changes 
would  be  made: 

a.  In  paragraph  (a)  introductory  text, 
the  wording  'offered  for  transportation 
domestically  and  transported  as 
Division  1  4  Compatibility  Group  D 
(1  4D)  exulosives."  would  be  revised  to 
read  "offered  for  transportation 
domestically  and  transported  as  Cord, 
detonating  (US  0289),  Division  1.4 
Compatibility  Group  D  (1  4D) 
explosives," 

b  Paragraph  [b)  would  be  removed 
and  reserved 

12  In  §  173  185,  paragraph  (a). 
paragraph  [g](l),  the  mtroductory  text  of 
paragraph  (i).  and  paragraph  (j)(l] 
would  be  revised,  and  paragraph  (1) 
would  be  added  to  read  as  follows: 

§173.186    U1t>kini  iMtMrlM  and  c«ll«. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  lithium  batteries  and  cells 
descnbed  in  this  section  are  authorized 
for  transportation  by  highway,  rail, 
vessel  and  cargo-only  aircraft. 
Rechargeable  lithium  battenes  and  cells 
and  devices  containing  regulated 
lithium  battenes  (including  lithium 
batteries  contained  in  equipment)  and 
cells  may  not  be  transported  except  as 
approved  by  the  ,^s9oclat8 
Administrator  for  Hazardous  Matpr.als 
Safety 

•  •  •  ft  • 

(gJ   *    *    * 

(1)  In  strong  inner  fiberboard 
packagings  containing  not  more  than 
500  g  (17  6  ounces)  of  lithium  or  lithium 
alloy  per  inner  packaging. 


Ui 


-ithium  batteries  and  cells. 


UMI 


rechargeable  and  devices  containing 

lithium  batteries  and  cells  are  not 
subject  to  this  subchapter  if  they  meet 
the  following  requirements 


(1)  When  new.  contained  no  more 
than  12  0  g  (0  42  ounces)  of  lithi'^jn  or 
lithium  alloy  per  cell. 
•        •        «        •        « 

(1)  Lithium  batteries  and  ceils  whicii 
do  not  comply  with  the  provisions  of 
this  section  may  be  transported  onlv  if 
they  are  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety 


§173.228    {AnMnd«dl 

13  In  «»173  226,  the  following 
changes  would  tie  made 

a.  In  paragraph  (h)  introductory  text, 

in  the  first  sentence,  the  wording  "In 
i.\l,  IBI,  or  INI  drums  ■  would  be 
revised  to  .'ead    In  lAl,  iBl,  iHl,  INI, 
or  6H.M  drums 

b.  In  paragraph  rb)(5),  the  second 
sentence  wouid  be  removed 

§173^7    [Am«fid«d] 

14  Ln  *»  IM  227,  the  following 
changes  would  be  made: 

a  In  paragraph  (bK3){i)(D),  the 
wording  ■(}  96  mm  (0  03C  inch)"  would 
be  revised  to  read  "0  ^0  mm  '0,027 
inch)" 

b.  In  paragraph  rb)(4),  the  period 
would  be  removed  and  replaced  with  ", 
and"  at  the  end  of  the  first  sentence  and 
the  second  sentence  would  be  removed. 

c.  In  paragraph  (c),  in  the  first 
sentence,  the  wording  "iHl,"  would  be 
added  immediately  following  "iBl," 
and  immediately  preceding  "INI", 

15  In  §173  306.  paragraph  fh)(3) 
would  be  revised  to  read  as  follows: 

§  1 73.306     UmttMJ  quMitWM  of 

A  *  •  #  ft 

(h)  •   •   * 

(3)  Shipments  of  ORM-D  matenals 
are  eligible  for  the  exceptions  provided 
in  §173. 156 


§173.306    [Am«nd«j] 

!6  In  addition,  in  §  173  306,  the 
foiiowmg  changes  would  be  made: 

a.  In  paragraph  (a)(3)(i).  the  wording 
"50  cubic  inches  (1  liter]"  would  be 
revised  to  read  "one  hter  (61  0  cubic 
inches)" 

b.  In  paragraph  (b)(1)  introducrtory 
text,  the  wording  "50  cubic  inches 
capacity  (1  liter)"  would  be  revised  to 
read  "one  liter  (61.0  cubic  inches)". 

17.  In  §  173.314.  In  paragraph  (c) 
table.  Note  21  would  be  amended  by 
revising  the  wording  "<>  173,24fbj"  to 
read  "§  173.24b",  and  Note  30  would  be 
revised  to  read  as  follows 

§  1 73.31 4    RequlrwTMnti  tor  compreMed 
gasM  In  tank  car  tanka. 

•  •         *         »         » 

(c)  •  •    • 
Notes: 

•  •  ♦  *  • 

"?()    Tann  ca.^  must  conform  to  Class  DOT 
105S  and  ti»v<e  an  insulation  system 
consisting  of  10  16  cm  (4  inches)  of  cork 
txDard,  or  10  16  cm  i4  inches)  of  polyurethane 
foam,  or  5  M  cm  (2  uiches]  of  ceramic  fiber 
placed  over  5  08  cm  (2  inches)  of  glass  fiber, 
Tanii  cars  used  for  chlonne  ind  built  afler 
S«>ptember  30.  1991,  must  conform  to  Class 
DOT  105S  and  have  an  insulation  system 


consisting  of  5.08  cm  (2  inches)  ceramic  fiber 
placed  over  5,08  cm  (2  inches)  of  glass  fiber. 


§173.323    (AiTMn(tod] 

18.  In  §  173.323.  in  paragraph  (b)(5). 
in  the  last  sentence,  the  wording  "the 
filled  drum  will  not  rupture  when  tested 
by  the  method  described  in  CGA 
Pamphlet  C-14  or  other  equivalent 
method."  would  be  revised  to  read  "the 
filled  drum  is  capable  of  passing, 
without  rupture,  the  test  method 
described  in  CGA  Pamphlet  C-14  or 
other  equivalent  method." 

PART  174— CARRiAGE  BY  RAIL 

19.  The  authority  citation  for  part  174 
would  continue  to  read  as  follows: 

Authority;  49  U.S  C.  App  1803,  1804. 
1808,  49  CFR  1  53(e),  1.53,  App.  A  to  part  1. 

20.  In  §  174.81,  paragraph  (e)(3) 
would  be  revised  to  read  as  follows: 

§  1 74.81    Segregation  of  hazardoua 


(e)  •  •  • 

(3)  The  letter  "O"  in  the  Table 
indicates  that  these  materials  may  not 
be  loaded,  transported,  or  stored 
together  in  the  same  rail  car  or  storage 
facility  during  the  course  of 
transportation  unless  separated  in  a 
manner  that,  in  the  event  of  leakage 
from  packages  under  conditions 
normally  incident  to  transportation, 
comminghng  of  hazardous  materials 
would  not  occur.  Notwithstanding  the 
methods  of  separation  employed,  Class 
8  (corrosive)  Uquids  may  not  be  loaded 
above  or  adjacent  to  Class  4  (flammable) 
or  Class  5  (oxidizing)  materials;  except 
that  shippers  may  load  carload 
shipments  of  such  materials  together 
when  it  is  known  that  the  mixture  of 
contents  would  not  cause  a  fire  or  a 
dangerous  evolution  of  heat  or  gas. 


§174.81    [Amendedl 

21  In  addition,  in  the  Segregation 
Table  in  paragraph  (d),  in  the  column  "8 
liquids  only",  for  the  entry  "Flammable 
gases ",  the  letter  "O"  would  be  removed 
and  in  the  column  "2.1",  for  the  entry 
"Corrosive  Uquids",  the  letter  "O" 
would  be  removed, 

22.  In  §  174.83,  paragraph  (b] 
introductory  text  would  be  revised  to 
read  as  follows: 

§  1 74.83    Switching  placarded  rail  cars, 
tranaport  vehicle*,  freight  contalnef*,  and 
bulk  packaglnga. 

•         *        •        •        • 

(b)  A  rail  car  must  not  move  under  its 
own  momentum,  strike  any  other  rail 
car,  or  couple  to  another  rail  car  with 
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more  force  tiiar.  n&i;e.ssary  to  rornpiete 
coupling,  when  anv  rail  <,a:  is. 


PART  177— CARRIAGE  BY  PUBUC 
HIGHWAY 

21   !'::(■' a  lit  H'-'itv  dtation  *!.:  p.ir  i 


,^uthontv  4^ 


'03(1  as   •(■ 


-'  pp.  1803.  ltM>4, 


24  In  is  I"  848   p-irq^-yph  (e)(3) 
would  b«i  rt^\  ised  M  rt>;^d  as  f  .:i.!ws: 

§  177  S4B     S«gr»giitior.  of  haza'-dous 

matm'ialt. 


(e)  •    - 

(1)  T:;t.  :.;''r"0"  in  the  Table 
!ndicata6  tnal  these  materials  may  not 
be  loaded,  transported,  or  stored 

'  ise'he-  ir  the  same  tran^'    -  \  »>      ^ 
•y*  '•age  taci   tv  du-  nt '   ♦^     j   '■•>^    f 
•r-^nsportfl'ii        ^  es    s.  ,    -iV^    -  a 

"  ^'  <    V    >"     u  r-'  •    .-.,     portation, 

"tfhfi,    '  senard' on  emj.i     t-^l  v 
'<      I'-ui  .ej  1  qdids  ma\  r  f '    e    jU'. 
»ovf^  jr  idiatent  to  Class  4   fni'."!"' 
J'  f   a^'^  '}   o  «.i  i  z    ^  T  a^p'     \  f  x  » 
•^■i' '.r  npurs  Tic\      a  *    '     k    .i  i 
s'-ipippnts    <■  s   ( 1-^      d»«- a     '  tjt^    r^ 
whf  n  .t  IS  kiiuwn  thQ'  tne  rr.ixVire  ,,t 
contents  would  not  cause  h  f:~^  or  >! 
dangerous  evci'.i'in.n  nf  h»^a'.  ■■)r  ija-S 


§  177.84a    [Anwidwfl 

.?"   :.- addiM'T  in  the  Segregation 
■  ■    •■  :  u'ftk-'-aph  (d),  in  the  column  "8 
,  .  >        .     *     '  .'-  prtrv    Flammable 
^■^>"-     '   L  ■«.,;. o:    o    wcuivi  t>e  removed 
"  column  "2.1",  for  the  entry 
-        -■  quids'',  the  letter  "O" 
•  -■•    oved 

PART  17&— SPECtf^iCATjONS  ^OR 
TANK  CARS 

26.  The  authority  citation  for  part  179 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804. 
1805. 1806, 1808;  49  CFR  part  1.  unless 
otherwise  noted. 

27.  Section  179.100-7  would  be 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d)  and  adding  a  new 

-sad  as  follows: 


r\  ^  f  ^,.  rrr  f^ 


§  "s ' ;.? 


,0,>U     (r-\ 


Mater'sSs 


(c)  High  alloy  steel  plate.  (1)  High 
alloy  steel  plate  must  conform  to  the 
following  specifications: 


rc!K''''cat;0'-s 

Minimum 
tensile 

strength 
(P8.T.) 

:.o':a;:ion' 

Minimum 
elongation 
in  2  Inches 

(percent) 
wekj  metaJ 

(longitu- 
dinal) 

70,000 
70,000 

30 
30 

{2)(i)  High  ailo\  •.•  «        s.  :  to 
fabricate  tank  must  iaj  tooteu  in 
accordance  with  the  following 
procedures  in  ASTM  Specification 
A262-*8  titled.  "Recommended 
Practices  for  Detecting  Susceptibihty  to 
Intergranular  Attack  in  Stainless  Steel." 
and  must  exhibit  corrosion  rates  not 
exceeding  the  foUowinp- 


Test  procedures 

Material 

Corrosion 
rate  l.p.m. 

Practice  B 

Practice  C 

Types  304L 
and316L. 
Type304L  .... 

0.0040 
00020 

(ii)  Type  304L  and  316L  test 
specimens  must  be  given  a  sensitizing 
treatment  prior  to  testing. 

•        •        •        •        • 

28.  In  §  179.100-10,  a  new  paragraph 
(c)  would  be  added  to  read  as  follows: 


1179.-100-10 


ent 


\fi<x-x".r^     s- esses     to     be     used     In 

CB*-  ^>d*   ^'^S 


(c)  Tank  and  welded  attachments, 
fabricated  from  ASTM  A2 40-70  Type 
304L  or  Type  316L  materials  do  not 
require  postweld  heat  treatment,  but 
these  materials  do  require  a  corrosion 
resistance  test  as  specified  in  §  179  100- 
7(c)(2). 

Issued  in  Washington,  DC  on  July  1. 1993. 
under  authority  delegated  in  49  CFR  part 
106,  appfindix  A. 
Alan  !   K.i'-*'-r8. 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

[FR  Doc  93-16106  Filed  7-9-93;  «:45  am) 
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.36177.  36178 


ncF« 

203 


585  35828 


32CFH 

199 

706  


.35400 

.3686  7 


33  CFR 

100 ~. :i63&5 

1 10 36366 

1 17 3635? 

164  .._ 36141 

165 36357, 36597.  36868 

334 3  76<>6 

Propo««d  Bui««: 

117  ™>_ 36629 


34  CFR 

12   

74 

75 

76 
77 
81 


3€.869 
:36869 
36869 
36869 
36869 
36869 
86 36869 


36869 

36869 

,... 36869 

—...........« 36869 

36869 

>••••••••»•••••••••■••  ■   jOoCIj 

36869 

22 1 ., 36869 


99 

200 

201 

206.... 
208.... 
212...., 
218.„. 


222..., 
230..., 
231..., 
236... 
237... 
238... 

263 

280 , 

282 .., 

300 

301 

X5 _ 

307 


36869 
36869 
36869 
36869 
36869 

.36869 
36869 
36869 

.36869 
36869 
36869 
36869 
;3€869 

.36869 


3C9.„. 36869 

3 15 — 36869 

316 36869 

318 36869 

319 ~~ 36869 

324 36869 

327 36869 

356... 36869 

361 36869 

363 36869 

376 ~ 36869 

378 35762 

380 36869 

4  CO 36869 

401 -..»..- 36869 

402 ~ 36869 

403.- 36869 

405 36869 


35396 


406 

407 

408 

409 

410 

411 

412 

413 

414., 
415._ 
416.... 
417.... 


36869 

36869 

36869 

...  36869 
...  36869 
...  ,  36869 

36869 

36869 

36869 

, 36869 

36869 

36868 


36869 

36869 

36869 

36869 

36869 

-....36869 

36869 

,..-..36869 

36869 

36869 

36869 

36869 

. 36869 

36869 

36869 

36869 

36869 

36868 

......36869 

36869 

36869 

......36869 

36869 

36869 

,36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

.36869 

..36869 

..36869 

..36869 

.36869 

..36869 

..36869 

..36869 

.36869 

.36869 

..36869 

.36869 

..36369 

676 - 36669 

685 — 36008 

690.- 36869 

755 — 36869 

757 36869 

758 36869 

762 36869 

770 36869 

PropoMd  R«<1m: 
692 


418. 

419. 

421 

422 

423 

424 

425 

426 

427 

428 

431 

432 

433 

*34 

435 

436 

437 

438 

441 

460 

461 

462 

463 

464 

471 

472 

473 

474 

475 

476 

477 

489 

490 

491...., 

555 

562.... 

581... 

600... 

612.... 

617... 

624.... 

625... 

626.... 

627.... 

628... 

630.... 

636.... 

637..., 

639.... 

648..., 

663.- 

654.- 

664..., 

668... 

571... 

674... 

675 


-36110 


36  CFR 

51 

Propo— <)  RuIm: 

1191 


.36598 


.37052 


39  CFR 

233 


40  CFR 

52 37421,  37423.  37426 

82 36516 

85 36871 

131 - 36141 

180 36358.  36359 

185 36358 

228 - 35884 

414 36872 


Ch-1 37450 

52 36904,  37450.  37463 

81 36907,37453 

88 - - 35420 

180 — ...— •—.•••.— 36oDO 

186 36366 


261 

372 


>••••••«••••«•••< 


^.36367 
,..36180 


43  CFR 

PuMc  Und  Ontar*: 
6986    _ 

35408 

6988 — 

35409 

44  CFR 

354  - 

35770 

45  CFR 

PropoMd  RuiM: 
1602.... _. 

,....». 30909 

46  CFR 

170                   

36601 

PropoMd  Rul««: 
15     

1  r  1  .•>*••*«•«•••••••••••■••«• 

..»••••.  •3v374 

47  CFR 

1 - 36142 

2 37429 


15. 


!•••••«••••«•••••■•••<•' 


.37429 


34 - 36142 

35 - 36142 

43 36142 

61 36143,36145 

64 - - 36143 

65 36145 

69 36143,  36145 

73 35409,  35410,  37431 

76 36604 

90 36362 

Proposed  RutM: 

Oh.  1 36630 

73 36420,  36421.36184. 

36374,  36375, 36376.  37455 


48  CFR 

904 

906 

913 

915 

916 

919. 


..36363 
.36363 
.36363 
.36363 
..36363 
..36363 


922 ; 36149,  36363 

937 36149 

952 ..- 36149,  36363 

970 36149,  36363 

PropoMO  Rums* 

917 - 36917 


._ 36596 


49  CFR 

218 

229 

541 


36605 

36605 

, 36376 

-.36152.  36615 


UMI 


423, 

37426 

36616 

.36871 

,36141 

358 

36359 

.36358 

*••••• 

.35884 



.36872 

37450 

450 

37453 

>907 

,37463 

..35420 

...... 

.36366 

...... 

..36366 

..36367 



..36180 
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iii 


604  36894 

37 37052 

171 36919.37612 

•72 37612 

^73 37612 

'^'i      37612 

ir7 3'»6^2 

179 3-6   Z 

'-3      35422 


50CFR 


Proposed  Rui«t 


35... 
?85. 
625. 
630. 

M6 
658 

S,  71  __ 

675. 


3538^  37432 

, 36619 

, 36*54 

, 3585' 

; 3''44:; 

35895    36' 55 

35897 

36900 

35897 

35897 


i.  !•; 


'  '  indusion 


54  2.. 
559... 


>X>tK*C 

.37456 


UST  OF  PUBLIC  LAWS 
Note    No  public  bii's  which 


Lai*.  L^;  jui)  B,  1993 


iv 


UMI 
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CFR  CHECKLIST 


TNs  checWist,  prepared  by  the  Office  d  the  FeoeraJ  Oegtster  ^s 

puWished  weeWy  !t  is  arranged  .n  the  orjer  o<  CF°  rtles  stoc* 

numbers,  poces,  and  'svision  dates 

An  astansk  (*)  precedes  each  entry  Ih-at  ^as  t»ee'^  issued  sir«;e  .ast 

week  and  w^ich  is  now  avajlatle  tor  sale  at  the  Goverr.me^t  Pnrtrng 

Office - 

A  checkJisI  of  current  CFR  voiunes  comp-'isir'g  a  cof^iptete  0^ ^  se: 

also  appears  sn  the  'atest  issue  of  the  LSA  ;LiSt  of  CFR  S6C':ons 

Afecled).  wTitch  is  revised  monthly 

The  annual  rate  for  subscnp^icr  to  all  reused  volumes  is  $775.00 

domestic,  $193  75  additicnal  *or  toretgn  'v^i^'-g 

Mail  orders  to  the  Superintendent  of  Documerts  An^  \ba  ":":.a-<;, 

PO,  Box  371954,  Pittsburgr,  PA  i525i'}-7954  Ai!  orders  ■^xs*  :e 

accompanied  by  remittance  cneck,  money  or39'  G^O  Deccs.i 

Account,  VISA,  Of  Master  Card)  Cna'ge  orje^s  "-av  De  teiepnor.ed 

to  the  GPO  Order  Desk.  Morxlay  througr  F-aav  a?  (202'!  783-3238 

from  8  00  a  m  tc  4  00  p  m  easte^^  S'^e,  or  ^^X  vot^r  ci^a'ge  C'-^e'S 

to  (202)  512-2233. 

Sfoek  Number  Pnct 

'S<t9-Cl<?-0CIOOI-l) $I6J» 


TW* 

1,  2  (2  i?esen/ed) 
3  ('992  Com.Dilot'On 


R«vt«ion  Ostt 

jon.  I.  mi 


ortd  Par's 
101) 


OC  and 


( 369-0  !9-0OOC2-0) 17.00 

4  (a6W)  19-00003-8) 5^ 

5  Parts: 

M99  „ (369-01 9-0000-W) 21.00 

700-1199  (869-0^9-00005-4) 17.00 

1200-^nd.  6(6 
Besen/ed) (d6<W}  19-00006-2)  . 

7  Parts: 

0-26  „ (869-01 9-00007- ■"!  2C0C 

27-45  ^ (869-0 '9-00006-9T  '  3  X 

46-51    (869-019-00009-":'  2C  X 

52   (869-019-000 !■>•■;  23  00 

5>209 (86<Kll9-00Cr,-9;  2'  OG 

210-299 (869-019-00012-7) 3C  00 

300-399 (869-019-00013-5) 15  OO 

400-699 „ (869-0 19-000 14-3) 17  00 

700-899  .^ „ (869-019-00015-1) 21  00 

900-999 (869-01 9-000 IJHO)       .  33  X 

1000-1059  „ (869-019-00017-6)  20  00 

1060-1119  (869-019-00018-^) 130C 

1120-1199  (869-019-00019-4)  „....  HOC 

1200-1499  „ (869-019-00020-6) 27.00 

1500-1899  (869-019-00021-6) 17.00 

1900-1939  (869-019-00022-4). 13.00 

1940-1949  „ (869-019-00023-2) 27.00 

1950-1999  „ (869-0 19-00024- 1) 32.00 

2000-€nd (869-0 19-0OC25-9)   .,  '200 

8  (669K)  19-00026-7) 2!j.X 

9  Parts: 

M99  „ (869-019-00027-5) 27.00 

200-€n<j (869-0 "9-0OO29-3) 21.00 

10  Parts: 

0-50  „ (869-019-00029-1) 

51-199 (86'9-0 19-00030-5) 

200-399 (869-019-00031-3)  .. 

400^99 (369-0  l'W)OC32-l)  .. 

500-€nd  (869^i9-00C3>O^ 


'Jon.  1,  1993 
Jan.  1. 1993 

Jan.  1, 1993 
Jon.  1. 1993 

2100       Jan.  1.  1993 


)    1 


1 


1 


Jon  t 

jor   1 

jQn 
Jan 
xjn, 
Jan 
Jan 
Jan. 
Jon 
Jan.  1 
Jon,  1 
Jar  1 
Jon    1 
Jan    1, 
Jon.  1. 
Jon.  1, 
Jan.  1,  1993 
Jon,  1    '993 

Jon.  1.  1993 


1993 

'993 
'993 

993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
■99} 
1993 
1993 

993 


2<;x 

2'  OC' 
15  X 
20  Xj 

3.3  X 


Jan. 
Jan. 

Jon 

xjn 

Jan. 
Jon 

X}r. 


'993 

1993 


1    i 

1,  1 


1993 
1993 
993 
993 

'593 


11  (869-019-00034-5) 13.00  Jan.  1,  1993 

12  Parts: 

1-199 (869-0 19-O0C35-6) 11.00  Jon.  1,  1993 

200-219 (869-0  19-0003<m1) 1500  Jan.  1    1993 

220-299  „ (869-019-00037-2) 26  X  Jan  1,  1993 

300-499 (869-019-00033-1) 2100  JOn  1,  1993 

500-599 „ (869-019-00039-9) 19.00  Jan.  1,  1993 

600-€nd  (869-0 19-00040-2)    ,  28  00  Jan,  1,  1993 


13 


(869-019-00041-1) 28  OO        Jon   1    199J 


TW« 


Stock  Numtxr 


Plica       Ravtslon  Data 


14  Parts: 

1-59  (869-019-00042-9)  29  00 

60-139 (869-019-00043-7) 26  00 

140-199  (869-019-00044-5) 12  00 

200-1 199  (869-0 19-0004&-3) 22,00 

1200-€nd (869-019-00046-1) 16.X 

15  Parts: 

0-299    (869-019-00047-0)       .      14.00 

30Q-799  (869-0 19-00048-8)        .      25  X 

60O4nd  (869-019^0049-6)  19.00 

16  Parts: 

0-149  (669-019-00050-0) 

150-999  _ (669-019-00061-8) 

1000-£nd (869-019-00052-6) 

17  Parts: 

;--99      (869-019-00054-2) 

200239  (869-017-00055-8)  . 

24i'Mnd   (869-017-0X56-6)  .. 

18  Parts: 

!-  49  (869-017-0X57-4)  16.00 

'5^>279 (869-017-00068-2)  19.00 

280399  (869-019-00059-3)  15  X 

400-£^d  (869-019-00060-7) 10  X 

19  Parts: 

'1-199  (669-019-00061-5)   35  X 

20(Hnd  (869-019-00062-3)   .  11  X 

20  Parts: 

1-399     (869-0 19-O0063-1) 19  X 

400-499  (869-017-00064-7) 31  X 

SOCKnd  (869-017-00065-5) 21.X 

21  Parts: 

1-99  (869-019-00066-6)  .. 

100-169  (869-017-00067-1)  ., 

170-199  (869-017-00068-0)  ., 

200-299  (869-019-00069-1)  . 


7X 
17,X 
24.x 

18X 

17X 
24  00 


15.x 

14X 

18X 

6.x 

300-499  „....  (869-0 17-00070-1) 29  X 

500-599 (869-017-00071-0) 21  X 

600-799  (869-019-00072-1) 8X 

800-1299 (869-017-00073-6) 18  X 

1  XO-End (869-0 1 9-00074-7) 1 2.00 

22  Parts: 

1-299  (869M3 19-00075-5) 30,M 

300-€nd  (869-017-00076-1) 19.X 


23  (869-017-00077-9) 


18.x 


24  Parts: 

0-199  (869-017-0X78-7) 34.X 

200-499  (869-017-0X79-5)  32.X 

500hS99 „.  (869-0 17-0X80-9) 13.X 

70O- 1 699  (869-0 1 7-0006 1-7) 34.X 

1 70O-€nd (869-019-00082-6) 15.X 


25  (869-017-00063-3) 


25.x 


26  Parts: 

§§1  0-1-160  (869-019-0X84^) 21.X 

§§  1  61-1  169 (869-017-00065-0) 33.X 

§§1  170-1  300 (869-019-00086-1) 23.M 

§§1  301-1400 (869-017-00067-6) 17.X 

§§1401-1  500 (869-017-00088-4)  38.X 

§§1501-1.640 (669-017-00069-2)  19  X 

§§1.641-1850 (869-017-00090-6) 19X 

§§1,851-1907  (869-01 7-X091-4) 23.X 

§§1,908-1.1X0  (669-0 19-00093-3) 26.X 

§§1  1X1-1, 14X  (869-017-00093-1) 19.X 

§§l,1401-tnd  (869-019-00095-0) 31.X 

2-29  (869-019-00096-6) 23.X 

30-39  (869-017-00096-5) 15.X 

40-49  (869-019-00098-4) 13.X 

50-299 (869-017-00098-1) 15.X 

300^99 (869-01 7-00  lOO-fl) 23.X 

500-599 (869-019-00101-8) 6.M 

600-€nd  (869-017-00101-5) 650 


Jan,  1. 
Jan  1, 


1993 
1993 


Jan.  1   1993 


Jan,  1, 
Jan.  1, 


1993 
1993 


Jan  1  1953 
Jan.  1,  1993 
Jan.  1,  1993 

Jan.  V  1993 
Jon.  1.  1993 
Jon.  1.  1993 

Apr.  1.  1993 
AD'  1  1992 
Apr    1    '992 

ADf.  1,  1992 
Apr.  1.  1992 
Apr  1.  1993 
Apr.  1,  1993 

Apr.  1  1993 
Apr   1,  1993 

Apr   1.  1993 

Apr,  1,  1992 
Apr   1,  1992 

Apr   1,  1993 

Apr.  1,  1992 

Apr,  1,  1992 

Apr   1,  1993 

Apr   1.  1992 

Apr,  1,  1992 

Apr,  1,  1993 

Apr.  1.  1992 

Apr,  1,  1993 

Apr.  1.  1993 
Apr.  1.  1992 

Apr.  1,  1992 


Apr   1. 
Apr  1, 


1992 
1992 


Apr  1,  1992 
Apr.  1,  1992 
Apr.  1,  1993 

Apr   1.  1992 


Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr,  1, 
Apr,  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
*Apf.  1 
Apr.  1, 


1993 

1992 

1993 

1992 

1992 

1992 

1992 

1992 

1993 

1992 

1993 

1993 

1992 

1993 

1992 

1993 

1990 

1992 
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•vtslon  Data 

Jan.  ! 

,  1993 

Jan  1 

1993 

Jon,  1 

1993 

Jon.  ! 

,  1993 

Jon.  1 

19<?3 

Jcr  1 

'593 

Jon,  1 

.  1993 

Jan.  1 

.  1993 

Jan  1 

1993 

Jon 

'993 

Jon, 

:993 

AP' 

"593 

AP' 

1992 

Apr. 

'992 

AOf 

'592 

.ACf 

1992 

Apr 

1993 

Ap(. 

,1993 

Apf 

1   1993 

Apr 

1,  1993 

Apr 

1.  1993 

Apr, 

1.  1992 

Apr 

1.  1992 

Apf 

1,  1993 

Apr. 

1,  1992 

Apr. 

1,  1992 

Ax>r, 

1.  19V3 

Apr 

1,  1992 

Apr 

1,  1992 

Apr 

1,  1993 

Apr 

1,  1992 

Apr 

1,  1993 

Apr, 

1.  1993 

Apr 

1.  1992 

Apf. 

1,  1992 

Apf. 

1.  1992 

Apf 

1.  1992 

Apr 

1.  1992 

Apr. 

1,  1992 

Apr 

1,  1993 

Apf 

1,,  1992 

Apr. 

1.  1993 

Apr. 

1,  1992 

Apr. 

1,  1993 

Apr, 

),  1992 

Apr 

1,  1992 

Apr, 

1,  1992 

Apr. 

1,  1992 

Apr. 

1,  1992 

Apr 

1,  1993 

Apr. 

1,  1992 

Apr. 

1,  1993 

Apr. 

1,  1993 

Apr. 

1,  1992 

Apr, 

1,  1993 

Apr, 

1,  1992 

Apr. 

1,  1993 

*Apr. 

1,  1990 

Apr. 

1,  1992 

27  Part*: 

l-!99   

20(Hnd  . 


Stock  Numbaf 

(569-0  !7^DC  102-3:; 
(&«:9-C  19^30 134-2) 


Prtc*       R»vl»ion  Dau 


34  QQ 
li.OO 


28  

29  Pals 

C-99    (669-017-00105-8) 19,00 

'  0C^99 (66W)13-00106-6) 9.00 

500-899 f849-C' 7-001 07-4) 32.00 

93>  899  :Si9-:  :n)D108-2) 16.00 

190;>'51C  fS§i901,1  fo 

'*':59'- (^!i^'-JX'yi.'' 

1913  ;§§i9;a  looc^o 

end)  l66y-£li;-0C:!D-4) 

191 1-1925  (869-017-001 1 1-2) 

1926 (86W)17-00112-1) 

1927-£r>d (869-017-0011^-9) 

3G  Par's 

.-  yy  (S69-0 17-00 114-7) 25,00 

20(W99 (869-017-001 15-5) 19.00 

700-€nd  (869-017-00116-3) 25.00 

31  Parts. 

0-199  (869-017-00117-1) 

20O-End     (669-017-001 18-0) 


1600 

9  0C 

14,00 

30,00 


17.00 
25.00 
32  Parts. 

1-39,  Vol.  I 1 5.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


30.00 
33.00 
29O0 
14.00 
20.00 
20.00 

18.00 
21.00 
23.00 


1-189  (869-017-00119-6) 

190-399 (869-017-00120-1) 

400-629 (869-017-00121-0) 

^30-699 _ (869-017-00 122-8) 

700-799 (86WJ17-0012>«) 

80CKnd  (869-017-00124-4) 

33  Parts 

i-:24  (S6';-C"''-OCi2v2) 

125-199 (86'-:'7-0€i;vi) 

2:0-End  (869-3 '^^Q' 27-9) 

34  Parts: 

-^•O'  (869-0 1 7-001 2&-7) 27J)0 

30>3>? (86W)17-0rj  129-5) 19.00 

■lOOE^d  (86W)17-OC  130-9) 32.00 

35  (86^-0  M)C131-7) 12.00 

33  Parts: 

-  99  (869-017-00132-5) 15,00 

200-End  (869-0r^DC'-3-3  !;  X 

37        (669-O17-00134-1) 17.00 

38  Parts: 

C-'7  (869^17-00135-0) 28.00 

'S-£nd  (S69-0'7-0C'36-8) 2800 


39  ... 


i66*-c;:-ao:3?-6) 16  x 


40  Parta: 

1-51  (869^17-00138^) 

52 (86W)1 7-001 39-2) 

i-y-X  (S69-C17-30UO-6; 

61-80  (669-0 17-30 '41-4) 

8'-e5  (569-017-00142-2) 

S^99   (869-C'7hD0  143-1) 

100-149 CS69-Ci  17-00 '44-9) 

130-189 (869-017-00145-7) 

190-259 (569-0 17-00 1 46^5) 

260-299 (669-017-00147-3) 

300-399 (569-0^7-00148-1) 
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Pre.si(it'n!;al    Dt'tf rmin.jtinn    on    TTdifi    R; 
Rp(  OIK  iii.ition  Ftind 


Memoran 


cretary  of  State  [audi  the  Secretary  of  Defense 


Pursuant  to  the  authority  vested  in  me  by  section  614(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the  "Act"),  I  hereby: 

(1)  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  to  Haiti  up  to  $36.4  million  in  assistance  from  Development 
Assistance  obligated  for  Haiti,  and  under  Chapters  4,  5,  and  6  of  Part 
II  of  the  Act  from  Economic  Support  Funds  (ESF)  previously  allocated 
for  Peru  and  ESF  deobligated  from  Bolivia,  v^rithout  regard  to  sections  513 
and  518  of  the  Foreign  Operations.  Export  Financing,  and  Related  Programs 
Appropriations  Act,  1993  (Public  Law  102-391),  and  sections  620(q)  and 
660  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  U.S.C.  2151 
et  seq.),  or  any  other  provision  of  law  within  the  scope  of  section  614; 

(2)  determine  that  it  is  vitaJ  to  the  national  security  interests  of  the 
United  States  to  furnish  up  to  $918,000  in  assistance  under  section  23 
of  the  Arms  Export  Control  Act  from  Foreign  Military  Financing  (FMF) 
funds  pr»v!oj:s]v  rbliaated  for  Haiti  and  $250,000  in  FMF  previously  obli- 
gated f  I  '  .  r  :  wi!i  !t  regard  to  section  513,  the  proviso  in  section  515(b), 
and  section  :8  f  tie  Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1993  (Public  Law  102-391),  and  sections  620(q) 
and  660  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  U.S.C. 
21^1  et  seq.),  or  any  other  provision  of  law  within  the  scope  of  section 


(3)  authorize  the  furnishing  of  such  assistance  and  the  making  and  financ- 
ing of  such  sales. 

By  virtue  f  'he  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  Uniua  biates,  including  section  301  of  title  3,  United  States  Code, 
and  section  621  of  the  Act,  I  hereby: 

(1)  delegate  to  the  Secretary  of  State  the  authority  conferred  upon  the 
President  to  make  determinations  under  section  610  of  the  Act  for  the 
purpose  of  transferring  ESF  funds  available  for  assistance  described  in  para- 
graph (1)  of  this  determination  to,  and  consolidating  such  funds  with,  hinds 
available  under  Chapters  5  and  6  of  Part  II  of  the  Act  for  Haiti;  and 

(2)  authorize  the  Secretary  of  State  to  take  any  other  actions  appropriate 
with  respect  to  such  a  transfer. 
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Th^  Sw:^''*ary  of  st-**^  is  hereby  authorized  and  directed  to  transmit  this 
.■[■■•►■nti:!  -ition   to   the   (\i:.ngr8ss   and    to    arrange   for   i»s   publication    in   the 
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DEPARTMENT  OF  AGRICULTURE 

Food  arxJ  Nutrition  Service 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infanta  and  Children  (WIC); 
EmergerKy  Funding  Rule 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACnOM:  Final  inle. 

SUMMARY:  The  Supplemental 
Appropriations  Act  of  1993,  title  I. 
chapter  I,  enacted  on  July  2,  19S3. 
provides  that  for  any  Fiscal  Year  1993 
reallocation  process,  the  Secretary  may 
waive  the  capping  provision  contained 
in  departmental  regulations  governing 
funds  allocation  for  the  Special 
Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC)  to 
ensure  additional  funds  are  received  by 
States  most  in  need.  Accordingly,  this 
rule,  effective  through  September  30. 
1993,  implements  an  emergency 
revision  to  the  food  funds  allocation 
formula  for  (WIC)  to  allow  the  allocation 
of  additional  funds  to  certain  WIC  State 
agencies  which  can  utilize  these  funds 
to  serve  additional  Program  partidijants 
who  would  otherwise  not  be  served  in 
Fiscal  Year  1993.  For  the  remainder  of 
Fiscal  Year  1993  only,  this  rule  will 
waive  the  provision  which  limits  any 
State  agency  to  a  15  percent  increase  in 
food  funding.  TTiis  waiver  will  apply  to 
certain  residual  funds  which  remain 
after  application  of  the  current  food 
funds  allocation  formula.  As  it  would 
not  be  in  the  best  pubhc  interest  to 
delay  the  implementation  of  the 
provisions  of  this  rule  since  such  delay 
would  prevent  the  rule  from  being 
effective  and  prevent  the  Etepartment 
from  allocating  the  funds  needed  to 
serve  additional  participants  in  this 
fiscal  year,  good  cause  exists  to  forego 
a  public  comment  period. 


EFFECTIVE  DATE:  June  30.  1993 
FOfl  FURTHER  INFORMATION  CONTACT; 
Deborah  Mdn'.osh,  Chief,  Program 
.Analysis  and  Morutonng  Branch, 
Supplemental  F'cKjd  Programs  Division, 
Food  and  Nutrition  Service,  USDA, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302,  (703)  305-2710. 

SUPPLEMENTARY  INFORMATX>N: 

Ciassification 

This  rule  has  bet^n  reviewed  under 
Executive  Order  12291,  end  has  been 
determined  not  to  be  .Tiaior  Tht- 
As=;istant  Secretary  for  Food  and 
Consumer  Services  does  not  antirir'ate 
that  tl^iis  rule  will  have  an  imj-'ai  *  ■  n  the 
economy  of  SIDO  million  or  ni'-'-p  Tl'.iS 
rule  will  not  result  m  a  nia,.,ir  rii:-». ase 
in  costs  or  prices  for  consumers 
individual  industries.  Federal,  S'ate  or 
local  government  agencies,  or 
geographic  regions.  Further,  th.«  rule 
will  not  have  a  significant  adverse  effect 
on  competition,  emplov'ment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  !o  that  review,  the 
Acting  Administrator  of  the  Food  and 
Nutntion  Service  (FNS)  has  certified 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Some  State  and  local  agencies 
will  be  most  affected  because  of  the 
additional  program  administration 
involve<l  however,  the  effect  on  th,>  se 
entities  will  be  minimal.  Additional 
participants  and  applicants  may  be 
served  by  the  PVogram.  end  accordingly 
would  also  be  affected 

Paperwork  Reduction  Act 

This  rulemaking  imposes  no  nevv 
reporting  or  recordkeeping  provisions 
that  are  subject  to  0MB  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U  S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  m  the  Qitatog 
of  Federal  Domestic  Assistance 
Programs  under  10,557  and  is  subiw  t  'o 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 


State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  June  24, 1983  (48  PR 
29114)). 

Executive  Ordpr  12778 

This  fiiiai  r-ie  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  r  r  u  hich  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  imless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  WIC  Program, 
the  administrative  procedures  are  as 
follows:  (1)  Local  agencies  and 
vendors — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
246.18;  (2)  applicants  and  participants — 
State  agency  hearing  procedures  issued 
pursuant  to  7  CFR  246.9;  (3)  sanctions 
against  State  agencies  (but  not  claims  for 
repayment  assessed  against  a  State 
agency)  pursuant  to  7  CFR  246.19 — 
administrative  appeal  in  accordance 
with  7  CFR  246.22;  and  (4)  procurement 
by  State  or  local  agencies — 
administrative  appeal  to  the  extent 
required  t  >  7  (.i  H  3016.36. 

Kmerpennr  Provision  .-^fTex  tirg  \]\f  f  tx-d 
Fund.s  AllcKatu'in  hirmula 

Eaca  fiscal  year,  once  an 
appropriation  is  enacted  for  the  WIC 
Program,  funds  are  allocated  to  State 
agencies  through  funding  formulas. 
Food  funds  are  first  allocated  for 
stability  grants,  which  provide  State 
agencies  with  their  prior  fiscal  year's 
total  f  K  i  k'snt  adjusted  by  an  inflation 
factor  aid  with  funds  set  aside  to  serve 
rr.inrant  purtic  i pants   .^ny  funds 
:>-::jo,:;,!;ik  after  trie  s;.i;>oity  food  grants 
fire  satisr.ed  are  Liiai^..f;"d  as  residual 
funds  and  are  allocatt-t  **<.  ally  through 
targeting  and  growth  <  nents  of  the 

funding  formula.  All  ."^t;  t»-s  receive 
targeting  funds  based  on  their  service  to 
Priority  I  participants  (mainly  prenatal 
won.t'ii  v.ih  :,di-r,t,r:i'j  Health  risks  and/ 
or  who  art'  «  :  :  anal  risk).  Growth 

funds  are  a   (.><  ntesj  only  to  those  States 
which,  when  compared  to  other  States, 


37634         Federal  Register  /  Vol.  58,  No    132  /  Tuesday,  July  13.  1993  /  Rules  and  Regulations 


UMI 


receive  less  than  their  equitable  share  of 
funds  based  primarily  on  the  size  of 
their  income  eligible  populations 
Census  data  from  1990.  used  for  the  first 
time  in  the  allocation  of  Fiscal  Year 
1993  food  growth  funds,  revealed  that 
certain  States  are  significantly 
underfunded  based  on  the  sire  of  their 
income  eligible  populations. 

Through  the  growth  component  of  the 
funds  allocation  formula,  particular 
States  have  already  received  substantial 
funding  increase's  in  Fiscal  Year  1993 
and  are  eligible  for  farther  increases 
from  the  July  rttdllocation.  However, 
m.any  of  these  States  eligible  for  growth 
h:nds  from  the  luly  reallocation  have 
decliced  to  accept  the  hill  amount  of 
funds  which  would  be  provided  through 
the  food  finding  formula.  Ehie  to  the 
lateness  in  tho  fiscal  year,  as  well  as 
previous  rapid  caseload  expansion, 
these  States  do  not  believe  they  can 
effe-ctively  utilize  additional  food  funds 
in  Fiscal  Year  1993.  Therefore,  the 
f.unds  dw.lir.ed  by  these  State  agencies 
are  available  for  reallocation  to  other 
States  eligible  for  growth  funds  which 
be.;eve  they  can  utilize  more  funds. 

Aithi  ugh  these  food  funds  are 
available  fo"  reallocation,  the  allocation 
formula  has  a  cap  which  limits  the 
incjease  in  residual  funding  that  any 
State  may  njc?-ive  from  one  fiscal  year 
to  the  next  to  1^  percent  above  the  level 
of  the  stability  grant  adjusted  for 
inflation.  The  15  percent  capping 
provision  was  implemented  to  prevent 
State  agencies  from  receiving  funds 
beyond  their  growth  capacity  in  one 
fiscal  vear  This  limitation  was  also 
deemed  necessary  at  the  time  of 
im.piement.aticn  to  assure  that  residual 
funds  were  shared  widely  among  all 
growth  State  agencies  in  need  of  funds. 
The  result  of  the  cap  ;s  to  prevent  some 
underfunded  gnwlh  States  willing  to 
accept  add.tional  growth  funds  from 
receiving  these  funds  m  Fiscal  year 
199-i 

The  ability  of  State  agencies  to  handle 
rapid  Prr^grara  growth  efficiently  and 
effectively  is  vanable.  Those  State 
agencies  which  do  not  presently  have 
space  and  staff  ruadily  available  to 
expand  participation  are  unwilling  to 
accept  funds  that  they  may  be  unable  to 
use,  or  unable  to  use  in  a  manner  which 
maintains  the  quality  of  service  to 
participants  More  importantly, 
however,  some  State  agencies  are  able  to 
absorb  larger  growth  allocations  than 
they  would  otherwise  receive  under  the 
existing  cap. 

/u5fi'')C("ifyon  for  Emergency  Waiver  to 
the  15  Percent  Capping  Provision 

The  Supplemental  .Appropriation  Act 

of  1993,  title  I,  chapter !.  enacted  July 


2,  1993,  provides  that  for  any  fiscal  year 
1Q93  r«ailocation  process,  the  Secretary 
may  waive  the  15  percent  cap  regulation 
to  ensure  additional  funds  are  received 
by  States  most  in  need  The 
combination  of  the  large  number  of 
growth  States  declining  additional 
funds  and  other  growth  States  desiring 
additional  funds,  but  limited  by  the  15 
percent  capping  provision,  has  resulted 
in  an  unprecedented  complication  with 
the  current  funds  allocation  formula. 
Without  a  revision  to  current 
regulations  governing  the  allocation  of 
food  funds,  FNS  is  unable  to  allocate  the 
available  growth  funds  in  Fiscal  Year 
1993  to  maximize  the  number  of  W!C 
participants  who  can  be  served  in  this 
fiscal  year. 

Congress  was  unambiguous  about  its 
findings  and  purpose  in  creating  the 
WIC  Program.  As  set  forth  in  section 
17(a)  of  the  Child  Nutrition  Act  of  1956 
(the  Act),  it  found  that  substantial 
numbers  of  pregnant,  postpartum  and 
breastfeeding  women,  and  infants  and 
children  are  from  famihes  with 
inadequate  income  and  are  at  special 
risk  with  respect  to  their  physical  and 
mental  healtn  by  reason  of  inadequate 
nutrition  and  health  care.  Section  17(a) 
further  states  that  the  purpose  of  the 
WIC  Program  is  to  provide 
supplemental  foods  and  nutrition 
education  to  these  individuals,  "up  to 
the  authorization  levels  set  forth  in  [this 
Act]." 

Without  waiving  the  15  percent  cap, 
available  growth  hinds  will  not  be 
optimally  utiUzed  in  the  fiscal  year,  and 
participants  who  could  be  served  within 
c\irrent  funding  levels  will  not  be 
served.  Waiving  the  cap  will  not  only 
maximize  allocation  of  funding  and 
permit  the  Program  to  serve  more 
participants,  it  will  do  so  with  minimal 
disruption  to  the  total  Fiscal  year  1993 
grant  levels  anticipated  by  State 
agencies.  In  addition  to  permitting  FTsS 
to  utilize  all  allocated  Program  funds, 
this  modification  to  the  regulations  will 
permit  FNS  to  reduce  the  severe 
ineqmties  among  State  agencies  in  the 
percentage  of  income  eligible 
population  served.  Moreover,  as  noted 
above,  the  Supplemental 
Appropriations  Act  of  1993,  title  I, 
chapter  I,  specifically  permits  this 
waiver,  thereby  ensuring  the  most 
effective  use  of  available  funds  for  th.e 
purpose  of  improving  nutrition  amiong 
pregnant,  postpartum  and  breastfeeding 
women,  and  infants  and  children  in 
those  States  most  in  need. 

In  view  of  the  fact  that  the  end  of  the 
fiscal  year  is  fast  approaching,  the 
Administrator  of  FNS  has  determined 
that  this  action  must  be  effective 
immediately  in  order  to  result  in  the 


effective  allocation  and  utihzation  of 
WIC  funding  in  Fiscal  Year  1993.  The 
Administrator  of  FNS  has  found, 
therefore,  that  it  would  be  impracticable 
and  contrary  to  the  public  interest  to 
provide  for  a  comment  period,  and  that, 
accordingly,  good  cause  exists  pursuant 
to  5  U  S.C.  553(b)  to  waive  notice  and 
an  opportunity  for  comment  on  this 
action 

Implementation  of  the  Waiver  to  the  15 
Percent  Capping  Provision 

To  resolve  this  issue  for  the  Fiscal 
Year  1993  July  reallocation  and  any 
o'Jier  reallocations  for  the  remainder  of 
this  fiscal  year,  food  funds  will  be 
allocated  through  Lhe  current  food  funds 
allocation  formula  until  the  formula 
fails  to  allocate  remaining  available 
funds.  FNS  anticipates  that  these 
remaining  funds  will  be  from  Lhe  growth 
component  of  the  residual  allocation. 
Accordingly,  the  remaining  growth 
funds  will  be  allocated  through  the 
growth  component  of  the  food  funds 
alloc-stion  formula  and  the  15  percent 
cfipping  provision  will  be  rem.oved.  If 
any  Stste  agency  rtsaches  an  aliccation 
level  beyond  the  funds  it  has  requested, 
excess  funds  will  go  to  State  agencies 
willing  to  accept  more  funds.  As  with 
all  reallocations,  these  funds  will 
become  a  permanent  part  of 
participating  States'  stability  grants  for 
the  next  fiscal  year. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assi.Ntance  programs.  Food 
donations,  Grant  programs — Social 
programs,  Infants  and  children, 
Maternal  and  child  health.  Nutrition 
education,  Public  assistance  programs, 
WIC,  Women. 

Accordingly,  7  CFR  Part  246  is  being 
amended  as  follows: 

PART  245— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Authority:  Socs  123  and  213,  Pub.  L.  101- 
147.  103  Stat.  877  (49  U  S.C.  1751);  sec.  3201. 
Pub  L.  100-690,  102  Stat  418!  (42  L'  S.C 
1786),  sec.  645,  Pub.  L.  100-460,  102  Stat. 
2229  (42  U.S.C.  1736);  sees.  212  and  501, 
Pub.  L,  10O-4.T5,  102  Stat.  1645  142  L.S.C. 
1786);  soc.  3,  Pub.  L.  100-356,  102  Stat.  669 
(42  U.SC.  1785):  sec.  8-12.  Pub  L  100-237, 
101  Sut.  1733  (42  U  f  C.  1786),  sec  341-353, 
Pub.  L  99-500  and  9&-591,  100  Stat.  1783 
and  3341  (42USC.  1786);  sec.  815,  Pub.  L 
97-35,  95  Stat.  521  (42  U  S  C.  1786).  sec.  203, 
Pub.  L.  96-^99.  94  Stat.  2539  (42  US  C. 
1786).  soc.  3,  P-ub.  L.  9S-627,  92  Stat.  3611 
(42  U.S.C  1786). 
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2,  In  §246  16.  the  introductory  text  of 
paragraph  (cJUJtii)  is  revised  to  rwad  as 
follows: 

f  246.16     Olatrlbuttor  of  funds. 

*  •  fl  *  • 

ic)  •    *    * 

(2)  *    *    * 

(ii)  Allocatirn  >  f  rfsiduaJ  funds.  Any 
funds  remsininii  available  for  allocation 
for  food  costs  after  the  allocation  of 
stabihty  food  funds  required  by 
paragraph  {c)(2)(i)  of  this  section  has 
't)een  completed  shall  be  allocated  a,<^ 
follows;  Prnviatd  however.  That  the 
agx'"P8a'fi  amount  of  such  residual  funds 
ailocatea  to  any  State  agency  for  food 
costs  in  any  fiscal  year  shall  not  exc^^ 
1 5  percent  of  the  amoiint  of  stability 
funds  that  would  have  been  allocated  to 
such  State  agency  for  food  costs  in  such 
fiscal  year  if  the  inflation  factor  had 
been  the  anticipated  rate  of  inflation  as 
determined  by  FNS.  For  any  Fiscal  Year 
1993  reallocation  occurr.ng  after  June 
30,  1993,  if  any  growth  funds  remain 
af'f'r  the  initial  reallocation,  either 
btH  ause  a  State  agency  has  declined  to 
accept  those  funds,  or  by  operation  of 
the  15  percent  restriction  in  this 
paragraph,  then  tlie  1 5  percent 
restriction  shall  not  apply  to  those 
remaining  funds  and  such  funds  shall 
be  allocated  as  growth  funds. 

Dated:  lulv  7,  1993 
Chrutopher  )   Martm. 
Acting  Administrator 
fFR  Doc.  93-16479  Filed  7-12-93;  8:45  ami 


Agriculture!  Marketing  S«'"v!:9 
7  CFR  Pan  &06 

[C'ocket  No.  P»'53-506"HrR] 

Expenses  and  Assessment  Ra;e  !or 
the  Marketing  Orde,-  Covering  O'-Ecges 
and  Grapefruit  Grown  fn  Lower  R  o 
Grande  Valicy  In  Texas 

AC£NCY:  Agricultural  Marketing  Service, 

I' S3  A 

ACTION:  Inttrur.  f  na!  rule  with  request 

for  comments. 

SUMMARY:  This  mten.Ti  final  rule 
a:itr.orizes  expenditures  and  establishes 
HI  assessment  rate  for  the  Texas  Valley 
Citrus  Committee  (TV'CC)  under  M.O. 
No,  906  for  thd  1993-94  fiscal  year. 
Authorization  of  this  budget  enables  the 
T\'CC  to  incur  expenses  that  are 
reasonable  vnd  necessary  to  administer 
this  program.  Funds  to  administer  this 
program  are  der  ved  from  assessments 
on  haudiers. 


DATES:  Effective  begmning  August  1 , 
1993,  through  July  31.  1994,  Comments 
received  by  August  12,  1993  will  be 
considered  prior  to  issuance  of  a  f  na! 
rale, 

ADDRESSES:  Interested  per'.rii;,';  h-e> 
invited  to  submit  written  com.r.ti:;ts 
ccncenung  this  interim  final  r^'ie 
Comments  must  be  sent  ui  ti:ph!,aV  to 
the  Docket  Clerk,  Fruit  aiid  \  egeiabie 
Division,  AMS.  USDA.  P.O.  Box  96456. 
room  2523-S,  Washington.  DC  20090- 
P45e  Fax  (202)  720-5698.  CommenU 
should  refe.'ence  the  docket  numb«and 
the  date  end  p,3ge  numbur  of  this  issue 
of  the  Federal  Rjtgister  and  will  be 
available  for  public  insf>ection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hcurs 

FOR  PJHTMER  WFORIAATKDN  CO»VTACT: 
Belinda  Garza.  Market. ng  Si>t><.,ciist, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
1313  East  Hackbeiry,  McAllen.  Texas 
78501.  telephone:  (210)  682-2833;  or 
Britthany  Beedle,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20G9O-6456,  telephone:  (202)  690- 
0992. 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
906  (7  CFR  part  906)  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  lower  Rio  Grande  Valley 
in  Texas.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  oranges  and  grapefruit  grown  in 
Texas  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate 
specified  herein  will  be  applicable  to  all 
assessable  citrus  fruit  handled  during 
the  1993-94  fiscal  year,  beginning 
August  1, 1993,  through  July  31, 1994. 
This  interim  final  rule  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


,h,  an  flier  suhietjl  t:::  an  ortlnr  iti«\  Lit- 
'A--,t,r:  'he  S«<:retarv  a  p>eliuon  slating  *_L2i 
!::e  crder.  ans  prcivision  of  the  order,  or 
k:r,  :,.'-, Lift! i.:jn  in- j::K:>sed  in  connection 
.-> ,':.;:  \:,f  uriit-r  is  i>ut  i;;  accordance  with 

•*•  V   :   t' :  .. '^•,;;^  a  modification  of  the 
uiQe:  or  u,  ;:hh  exen  pted  therefrom.  Such 
handler  is  (iff  rnei;  the  opportunity  for 
a  hearing  >  j  :•  e  peution.  After  the 
hearing  t:  e  Sm  ^etary  would  rule  on  the 
petition.  The  A,  :  provides  that  the 
district  court  ft  liib  United  States  In  any 
district  iti  >A !  )  n  the  handler  is  an 
inbabitai  '     r  :  is  his  or  her  principal 
place  of ;   >    ^^s.  has  jurisdixnion  in 
equity  to  revew  the  Secretary's  ruUng 
on  the  petiuon,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirentents  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  Lssued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  135  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  2.500  orange  and 
grapemiit  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  orange  and  grapefruit 
marketing  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  citrus  fi^t 
handled  from  the  beginning  of  such 
year.  Aimual  budgets  of  expenses  are 
prepared  by  the  TVCC,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  TVCC  ore  handlers  and 
producers  of  Texas  oranges  and 
grapeftiiit.  They  are  familiar  with  the 
TVCC's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area,  and  are  thus  in  a  position  to 
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formulate  appropriate  budgets  Tli^ 
TVCC's  budget  is  formulated  and 
discussed  in  a  public  meeting  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
Lhe  TV'CC  is  denved  by  dividmi^  the 
anticipated  expenses  by  expec'f^'l 
shipments  of  oranges  ai-.d  grapefrait. 
Because  that  r^te  is  applied  to  actual 
shipm.ents,  it  m<.i^\  be  established  at  a 
rate  whirii  w;ii  providt?  sufficient 
income  to  pav  the  TVCC's  expected 
expens'^9 

The  TV'CC  met  on  May  20.  1993.  and 
on  a  vole  of  1 1  :n  favor  and  four 
opposed.  re<:onimended  total  expenses 
for  Lhe  1993-94  fiscal  year  of  $984,319 
and  an  assessment  rate  of  $0.15  per  7/ 
10  bushel  carton.  A  motion  was  made 
by  four  T\'CC  members  to  lower  the 
assessment  rate  to  $0.12  but  the  motion 
failed  by  the  above  vote.  In  comparison, 
the  1992-fl3  fiscal  year  expense  amount 
W3S  $577,200.  which  is  $407,119  less 
than  the  recommended  $984,319  for  this 
season  and  the  assessment  rate  has 
remained  unchanged. 

,\ssessment  income  for  the  1993-94 
fiscal  year  is  expected  to  amount  to 
$825,000  based  upon  estimated  fresh 
domestic  shipments  of  5.5  million 
cartons  of  oranges  and  grapefruit. 
Adequate  funds  exist  in  the  TVCC's 
r«ser.e  to  cover  budgeted  expenses.  In 
comparison,  the  assessment  income  for 
the  1992-93  fiscal  year  was  estimated  at 
$375,000  based  upon  anticipated  fresh 
domestic  shipments  of  2.5  million 
cartons  of  oranges  and  grapefiruit.  Funds 
in  Lhe  r»}serve  at  the  end  of  the  fiscal 
y«ar.  e.timatsd  at  $170,000,  will  be 
within  the  max..'^.  .im  permitted  by  the 
order  for  one  fiscal  year's  expenses. 
Major  expense  C£it!=»2cnes  for  the 
1993-94  f:i(^!  vear  include  $110,894  for 
sharod  adminisira*!ve  expenses  with  the 
South  Texas  Onion  and  Melon 
committees,  $723,425  for  TexasSweet 
Citrus  Advertismi?.  Inc  ,  compared  to 
$356, 7nO  for  the  1992-93  fiscal  year. 
and  $150,000  for  the  Mexican  Fruit  fly 
support  progran. 

vVhile  this  aaion  will  impose  some 
additional  costs  on  handittrs,  Lhe  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantiy  offset  by  the  benefits 
denved  from,  the  operation  of  the 
marlteting  order.  Therefore,  t_he 
Admanistrator  of  the  AMS  has 
determined  that  this  action  wiii  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consid^iration  of  all  relevant 
matter  presented,  including  the 


information  and  recommendations 
submitted  by  the  TVCC  and  other 
available  Information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declartid  polifjry  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessar>', 
and  contrary  to  the  pubhc  interest  to 
give  preliminary  notice  prior  to  putt.ng 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effe<:tivo 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register 
because:  (1)  The  TV  CC  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the  TVCC 
begins  August  1, 1993.  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  oranges  and  grapefruit 
handled  during  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  TVCC  at  a 
public  meeting  and  which  is  similar  to 
budgets  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements  and 
orders,  Oranges,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  908  is  amended  as 
follows: 

Pd^J  906r--OR,ANGES  AND 
GRAPEFRUIT  GROWN  IN  IKE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows 

Authority:  7  U.S.Q  601-674. 
Note:  This  action  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  906.233  is  added  to  read 
as  follows; 

§906.233    Exp«ra«s  and  asMttment  rate. 

Expenses  of  $984,319  by  the  Texi;S 
Valley  Citrus  Committee  are  authorized 
and  an  assessment  rate  cf  SO  15  per  7/ 
10  carton  on  assessable  oranges  and 
grapefruit  is  established  for  the  fiscal 
year  ending  July  31, 1994  Unexpended 
funds  may  be  carried  over  as  a  reser.e. 

Dated:  July  7, 1993. 
Robert  C  Kecney, 

Deputy  Director,  Fruit  and  Vegetable  Dims  ion. 
[FR  Doc.  93-15537  Filed  7-12-93;  8:45  am! 


7  CFR  Part  981 

[Dockat  No.  FV93-981-3IFR1 

Almonds  Grown  In  California; 
Expenses  and  Assessment  Rate 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  931  for  th.e  1993-94  crop 
year  Authorization  of  this  budget 
enables  the  Almond  Board  of  California 
(Board)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derivod  from  assessments 
on  haiidle.'-s. 

DATES:  Effective  beginning  July  1,  1993, 
through  lur.e  30. 1994,  Comments 
received  by  August  12,  1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
bo  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  P.O.  Box  96456.  room  2523-S. 
Washington,  DC  20090-6456.  FAX  202- 
720-5698.  Commen's  should  referenca 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  rogular  business  hours, 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  EngHler,  California  Maiketing 
Field  Office.  Fruit  and  Vegetable 
Division,  AMS.  USDA,  2202  Monterey 
Street,  suite  1Q2B,  Fresno,  California 
93721,  telephone  number  209-4B7- 
5901;  or  Martha  Sue  Clark,  Marketing 
Order  Administration  Branch,  Frai;  and 
Vegetable  Division,  AMS,  USDA,  P  0 
Box  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918. 

SUPPt^MEWTARY  INF0RMATX5N:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981,  both  as  amended  (7 
CFR  Part  981),  regulating  the  handling 
of  almonds  grown  in  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  501-674),  hereinafter 
referred  to  as  the  Act, 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
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has  boen  determined  to  be  a  "ncn- 
major"  rule 

This  interim  final  rulo  haf;  hpf  n 
reviewed  underLxet  iitive  Odrr  li'78. 
Civi!  Justice  Reform,  IJndf-r  ihe 
provisions  of  the  marketing  Drdt-r  nr  -a 
in  eff&ct,  Caiifor-.id  almonds  are  sub;oc: 
to  assessments  It  is  intended  that  the 
assessment  rate  as  issued  herein  w'!!  he 
applicable  to  si!  as,sessab!e  air- pr,;is 
handled  during  the  1993-94  rr;.;  y-  --r, 
beginning  July  1,  r:^9:i.  thr'-;jKh  'i;:if'  30, 
1994.  This  in  ten  m  fi 
preempt  any  State  jr 
regulations,  or  poii-:; 
present  an  i-'eLont  ii.ibie  conflict  with 
this  rule. 

The  Act  provides  that  administraLive 
proceedings  must  be  exliausted  before 
parties  may  file  smt  in  court.  Under 
section  608c(15)(A)  of  the  Act.  anv 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imjx)sed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  reouesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportxmity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entiv  of  the  ruling. 

Pursuant  to  tne  requirements  set  forth 
in  the  Regulatory  FlexibiUty  Act  (RFA), 
the  Administrator  of  the  A^cultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
-Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rales  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  cs-.-d 
behalf.  Thus,  both  statutes  have  •smaii 
entity  orientarir-n  and  com  fiat  ibility. 

There  are  apprcximately  7,rK:»0 
producers  of  C(ii,.?cr:;ia  >iiin;,  nds  uj;  ier 
this  marketing  ordr=r.  and  SDpn.ximately 
115  hajiCiers.  Small  agricuiiurai 
producers  have  been  defined  by  the 
Small  Bu.siness  Administration  (11  CFR 
121.801)  as  ihose  having  anniiai  rw  ipts 
of  less  than  $500,000,  and  ^,nhil 
agricultural  service  firms  ar«  defined  as 
those  whose  annual  rect^ipts  are  less 
than  $3,500,000.  The  majority  of 


Calif.omia  elmnnd  producers  and 
haridiers  rruiv  be  cia.ssi.^ied  as  small 
entitif? 

The  hbd^^*  :?f  exp(.,ns»is  for  me  1993- 
94  cr'-p  ytai  w^s  prer-ared  by  the 
Almond  Board  of  California,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the  Board  are 
producers  and  handlers  of  California 
almonds.  They  are  femiliar  with  the 
Board's  needs  and  with  the  costs  of 
goods  and  ser%nc«s  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formxilated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  idve  had  an  opportimity  to 
particlpaie  a  .  .  pr-  nde  input. 

TTie  asaessr  '-  •  rate  recommended  by 
the  Board  was  aenved  by  dividing 
anticipated  expenses  by  expected 
receipts  of  California  almonds.  Because 
that  rate  will  be  applied  to  handlers' 
actual  receipts,  a  rate  must  be 
established  that  will  provide  sufficient 
income  to  pay  the  Board's  budgeted 
expenses. 

The  Board  met  May  18, 1993,  and 
recommended  by  a  vote  of  8  to  1  a 
1993-94  budget  of  $11,445,000. 
$950,049  less  than  the  previous  year. 
This  amount  includes  administrative 
and  other  expenses  of  $7,803,454. 
$2,183,405  more  than  the  previous  year, 
and  $3,641,546  for  creditable 
advertising  expenditures.  Increases  in 
administrative  and  other  expenses 
include  $146,378  for  salaries,  $13,000 
for  employee  benefits,  $17,000  for 
retirement.  $23,400  for  payroll  taxes. 
$101,500  for  travel.  $5,000  for  Board 
travel,  $4,000  for  research  conference, 
$5,672  for  office  rent,  $4,100  for 
financial  audit.  $8,000  for  Board 
insurance.  $500  for  security,  $5,000  for 
telephone,  $2,000  for  postage  & 
deUvery,  $7,000  for  office  supplies. 
$6,000  for  printing.  $1,000  for 
miscellaneous,  $22,000  for  newsletter/ 
releases,  $10,000  for  contingencies, 
$1,800,000  for  promotional  activities, 
$1,500  for  crop  estimate,  and  the 
addition  of  $15,000  for  staff  training, 
$8,000  for  equipment  rent,  $30,000  for 
contract  labor/ consultant,  $10,000  for 
utiUties,  $5,000  for  dues  end 
subscriptions,  $40,000  for  computers 
and  software,  and  $46,500  for  fiimiture 
and  fixtures.  These  increases  would  be 
partially  offset  by  decreases  of  $10,000 
for  meetings.  $28,500  for  compliance 
audits  and  analysis.  $25,000  for  data 
processing,  $250  for  publications, 
$9,895  for  produrtiori  re«H.rch.  $25,000 
for  econometric  model  diia'vsis.  $1.5,500 
fiif  \  .hicie  repiacempTit,  SZj.riUC;  fi-r 
offir*  e-mipment,  $10,000  for  relocation 


fixpon<;«=  and  $7,000  for  generic  packs/ 

pr:;rriotir:.n  for  whiri  no  funding  was 

The  board  aiso  recommended  by  a 
vote  of  8  to  1  an  assessment  rate  of  2.25 
cents  p>er  kernel  pound,  the  same  as  last 
vear.  The  Board  also  recommended  that 
handlers  should  be  eligible  to  receive 
credit  for  their  own  authorized 
marketing  promotion  (paid  advertising) 
activities  for  up  to  1.00  cent  of  this  2.25 
cents  assec<;-;0nt  rate.  0.25  cent  less 
than  Lst  \ » .n  The  1.25  cents  per  kernel 
pound  portion  of  the  assessment 
destined  for  administrative  expenses  is 
.25  cent  more  than  last  year.  Revenues 
are  expected  to  be  $6,175,000  from 
administrative  assessments  (494,000,000 
pounds  @  1.25  cents  per  pound), 
$699,998  from  the  portion  of 
assessments  eligible  for  credit  but 
received  by  the  Board  from  handlers 
who  do  not  obtain  credit  for  their  ovra 
activities,  $30,000  from  interest,  and 
$300,000  from  the  Board's  reserve,  for  a 
total  of  $7,204,998,  These  projections 
would  result  in  a  $598,456  shortfall  in 
revenue  based  on  current  estimates  of 
the  1993  crop  yield.  In  light  of  this 
projected  revenue  shortfall,  the  Board 
recommended  that  any  shortfall  be 
applied  against  its  generic  promotion 
(paid  advertising]  activities  and  that  the 
amount  of  money  spent  for  these 
activities  be  reduced  accordingly. 
However,  the  Board  decided  not  to 
reduce  the  total  amount  ($5,400,000) 
estimated  for  this  activity  by  the  amount 
of  the  expected  shortfall  because  its 
assessment  revenue  projections  are 
conservatively  estimated  and  it  expects 
additional  revenue  to  accrue. 

The  remaining  $3,641,546  of 
recommended  1993-94  expenses  is  the 
estimated  amount  which  handlers  are 
expected  to  spend  and  have  credited  for 
their  own  authorized  marketing 
promotion  activities  during  the  1993-94 
crop  year.  Unexpended  funds  from 
1993-94  may  be  carried  over  to  cover 
expenses  during  the  first  four  months  of 
the  1994-95  crop  year. 

This  action  will  impose  the  obligation 
to  pay  assessments  on  handlers.  The 
assessments  are  uniform  for  all 
handlers.  Some  of  the  assessment  cost 
may  be  passed  on  to  producers. 
However,  the  assessment  cost  will  be 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order. 
Therefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
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available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Art 

Pursuar.t  to  5  LJ  S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  pubhc  interest  to 
give  preliminary  notice  pnor  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
Decause  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuoi.s 
basis;  (2)  the  crop  year  begins  on  July  1. 
1993.  and  thw  marketir.g  order  requires 
that  the  rate  cf  assessment  for  the  crop 
year  apply  to  ali  a,s,ws.';able  California 
almonds  handled  during  '.he  crop  year; 
(3)  handlers  axe  5war«  of  this  action 
which  was  recommended  by  the  Board 
at  a  public  meeting  and  is  similar  to 
other  budget  actions  issued  in  past 
years,  and  (41  thi.s  interim  final  rale 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  b« 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  981 

Ahnonds.  Marketing  agreements, 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
pream.ble.  7  CFK  part  981  is  amended  as 
follows 

PART  Ml— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  auuhonty  citation  for  7  CFR 
part  981  continues  to  r«ad  as  follows: 

Authority:  7  U  S  C.  601-674 

2.  A  new  §981. 340  is  added  to  read 

as  follows 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Rpgulations. 

I  Ml  .340    Ej(p«nt««  and  a««««am«n(  rat«. 

Expenses  of  $11,445,000  by  tiie 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  J'jn" 
30,  1994.  An  assessment  rate  for  the 
crop  year  payable  by  each  handler  in 
accordance  with  §981  81  is  fixed  at  2  25 
cents  per  kernel  pound  of  almonds  less 
any  amount  credited  pursuant  to 
§981.41,  but  not  to  exceed  1  00  cent  p^r 
kernel  pound  of  almonds 

Dated  July  7,  1993  | 

Robert  C  KMmtj. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  93-16535  Filed  7-12-93.  8  45  ami 
MjjNQ  COM  Mie-oa-# 
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7  CFR  Part  987 

[Docket  No  FV93-»87-1IFI^) 

Domestic  Date*  Produced  or  Ptdcdd  In 
RIvefWde  County,  CA;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricxdtural  Marketing  Ser\ice, 

rs[),-\ 

action:  Interim  final  rule  with  request 
for  comments. 

summary:  This  Interim  final  rule 
au'hL'nzes  expenditures  of  $672,440  and 
ps'ablishes  an  s.ssessment  rate  of  $1.25 
f  er  hundredweight  of  dates  under 
Marketiiig  Order  No.  987  for  the  1993- 
94  crop  year.  Authorization  of  this 
budget  enables  the  California  Date 
Administrative  Committee  (Committee) 
to  Inctir  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATtS:  Effective  October  1.  1993, 
through  September  30.  1994.  Comments 
received  by  October  12,  1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  com.ments 
concerning  this  action  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
Inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kellee  J.  Hopper.  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division.  A>.tS.  USDA.  2202  Monterey 
Street,  suite  102B.  Fresno,  CaUfomla 
93721,  telephone  number  209-487- 
5901;  or  Martha  Sue  Clark,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone  number  202- 
720-991 R 

suPPtHU&^^rABY  information:  This  rule 

is  iss'ipii  i.nder  Marketing  Agreement 
and  Ord«r  .No  987,  both  as  amended  [7 
CPK  part  987j.  regulating  the  handling 
of  dates  produced  or  packed  in 
Riverside  County.  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U  S  C,  601-674],  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Depart.ment  of  Agnculture  (Department) 


in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect, 
California  dates  are  subject  to 
assessments.  Funds  to  administer  the 
California  date  marketing  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  dates  during  the  1993-94 
crop  year  beginning  October  1,  1993, 
through  September  30.  1994  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(l5)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  135 
producers  of  California  dales  under  the 
marketing  order  and  approximately  25 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
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121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  date  producers  and  handlers 
may  be  classified  as  small  entities. 

fhe  budget  of  expenses  for  the  1993- 
94  crop  year  was  prepared  by  the 
CaUfomia  Date  Administrative 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  dates.  They  are  familiar 
with  the  Committee's  needs  and  with 
tl,e  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
b'^dget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
i  iput. 

The  assessment  rate  recommended  by 
ihe  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  dates.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

The  Committee  met  on  May  13,  1993, 
and  unanimously  recommended  a 
1993-94  budget  of  $672,440,  $176,940 
more  than  the  previous  year.  Included 
in  1993-94  budgeted  expenditures  is  an 
operating  budget  of  $121,800,  $97  more 
than  last  year,  with  a  20  percent  surplus 
account  allocation,  for  a  net  operating 
budget  of  $97,440,  or  $77  more  than  last 
year.  Increases  include  $7,000  for  the 
Executive  Director's  salary,  $1,500  for 
telephone,  $1,500  for  travel/mileage, 
$200  for  publications,  $500  for 
professional  services — accounting, 
$182,530  for  market  promotion,  the 
addition  of  $15,000  for  an 
administrative  assistant,  $4,000  for 
contingencies,  $1,000  for  an 
unemployment  reserve,  and  $1,900  for 
USDA  compliance  audits.  These  would 
be  partially  offset  by  decreases  of  $6,000 
for  a  clerk's  salary,  $1,000  in  health  and 
related  benefits.  $503  in  payroll  taxes, 
and  the  elimination  of  $25,000  for  an 
assistant  secretary  for  which  no  funding 
was  recommended.  Also,  the  Committee 
recommended  no  transfer  to  the  market 
promotion  reserve,  for  which  $5,667 
was  allocated  last  year. 

The  Committee  also  unanimously 
r'TOH: mended  an  assessment  rate  of 
SI  25  per  hundredweight,  $0.15  less 
tlian  last  season.  This  rate,  when 
applied  to  a:iticipated  date  shipments  of 
38,000,000  pounds,  will  yield  $475,000 
in  assessable  income.  This,  along  with 


$5,000  in  interest  income  and  $192,440 
from  the  Committee's  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
The  maximum  amount  permitted  in  the 
Committee's  reserve  cannot  exceed  50 
percent  of  the  average  of  expenses 
incurred  during  the  most  recent  five 
preceding  crop  years,  excepi  that  an 
established  reserve  need  not  be  reduced 
to  conform  to  any  recomputed  average. 
Funds  held  by  the  Committee  at  the  end 
of  the  crop  year,  including  the  reserve, 
which  are  in  excess  of  the  crop  year's 
expenses  may  be  used  to  defray 
expenses  for  four  months  and  thereafter 
the  Committee  shall  refund  or  credit  the 
excess  funds  to  the  handlers.  The  funds 
in  the  Committee's  reserve  were  in 
excess  of  the  maximum  permitted  by  the 
order.  Accordingly,  the  Committee  has 
credited  or  refunded  each  handler's 
share  of  the  excess  funds.  Funds  in  the 
reserve  are  now  within  the  maximum 
permitted  by  the  order. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administ'^tor  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
crop  year  begins  on  October  1, 1993, 
and  the  marketing  order  requires  that 
the  rate  of  assessment  for  the  crop  year 
apply  to  all  assessable  dates  handled 
during  the  crop  year;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  90-dey  comment  pjeriod,  and 
ell  comm.ents  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 


List  of  Sub)ects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  987  is  amended  as 
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1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

AuthoritT-.  7  U.S.C  601-674. 

2.  A  new  §  987.336  is  added  to  read 
as  follows: 

Note:  This  s«ctioD  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§987.336    Exf^ s»<»  .s   .'  Man.  a-  r  .t  rat*. 

Expenses  of  $b7i:,44U  Dy  me 
California  Date  Administrative 
Committee  are  authorized,  and  an 
assessment  rate  of  $1.25  per 
hundredweight  of  assessable  dates  is 
established  for  the  crop  year  ending 
September  30, 1994.  Unexpended  funds 
may  be  carried  over  as  a  reserve  within 
the  limitations  specified  in  §987.72  (c) 
and  (d). 

Dated:  July  7, 1993. 
Robert  C  Keeney, 

Deputy  Director,  Frvit  and  Vegetable  Division. 
IFR  Doc  93-16536  Filed  7-12-93;  8:45  ami 
BILUNO  COM  M10-0»# 


Animal  and  Pia.i:  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  92-120-2] 

Ports  Designated  for  the  Exportation  of 
Animals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  regulations  by 
designating  Tacoma,  WA,  as  a  port  of 
embarkation  and  Pacific  Rim  Livestock 
Quarantine  as  an  export  inspection 
facility  for  that  port.  Tacoma.  WA,  and 
Pacific  Rim  Livestock  Quarantine  meet 
the  requirements  of  the  regulations  for 
designation  as  a  port  of  embarkation  and 
an  animal  export  inspection  facility, 
respectively.  We  are  also  removing  the 
listings  for  three  export  inspection 
facilities  that  are  no  longer  operating 
and  revising  the  listings  for  two  others 
that  have  changed  operators  or 
locations.  These  actions  will  add  a  port 
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of  embarkation  ard  an  mspw.tion 

facility  through  'v;.;ch  ar.imals  may  be 

processed  fr;r  etport  a:^d  will  update  the 

r'^guiatior.s 

EFFECTIVE  DATE:  August  12,  r-'-j] 

F0«  FURTHER  INFORMATION  COffTACT:  Dr. 

Najam  Faiz;,  Senior  Staff  Vytarunarian,     . 

I.Tiport-EArort  .'Knin.a.s  Staff,  VS, 

.M'HIS.  USDA,  room  762,  Federal 

Building,  6505  Belcrest  Road, 

Hyattsvilie,  MD  20782.  (301)  43*V-«383. 

SUPPLfMENTARY  ^FORMATION: 

BacVground 

The  reKulatior.5  m  9  CFR  part  91. 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prsscr:he  conditions  for 
exporting  animals  from  the  United 
States,  Section  51  14(ai  contains  a  list  of 
designated  ports  of  embarkation  and 
export  inspection  fanh'ies 

In  a  document  published  m  Lhe 
Federal  Rejpster  on  lanua.'-s  5.  1993  (58 
FR  262-264,  Docket  No  92-120-1).  we 
proposed  to  amend  §91  Hia)  of  the 
regulations  by  designating  Taroma.  VVA, 
as  a  port  of  embarkation  and  Pa(  ific  Rim 
Livestock  Quarantine  as  an  export 
mspectjun  facility  fur  that  port.  We  also 
proposed  to  rem.ove  the  listings  for  three 
export  inspection  facilities  that  had 
ceased  operations  and  revise  the  listings 
for  two  others  that  h.id  changed 
operators  or  locations 

We  solicited  comments  r)n  the 
proposed  rule  for  a  10-dav  period 
ending  February  4,  1993.  We  did  not 
receive  any  com^ments.  Therefore,  based 
on  the  retionale  set  forth  in  the 
proposed  rule,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule  without  change 

Executive  Order  12291  and  Rr-guUtory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "maior  rule."  Based  on 
information  com.piied  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  On  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  Sta'e,  or  loc^l 
govem.ment  agenciws.  or  Kf»cgn;"hic 
regions,  and  wiii  not  cause  a  sijjnificant 
adverse  effect  on  com.petition, 
employment,  investm.ent,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  com.pete 
with  foreign-based  enterprises  m 
domestic  or  export  markets 

Currently,  Lhe  State  of  Washington  is 
served  by  designated  ports  of 
embarkation  in  Seattle,  Olympia.  and 


Moses  Lake.  Adding  Tacoma  as  a  fourtii 
port  of  embarkation  for  the  State  of 
Washington  will  facilitate  the  expon  of 
animals  from  this  part,  of  the  United 
States.  We  believe  that  adding  this 
fourth  port  of  embarkation  will  have 
little  or  no  economic  impact  on  animal 
exporters,  the  majority  of  which  are 
small  businesses,  because  it  will  not 
signiBcantly  change  the  cost  of  doing 
business.  Although  animal  exporters 
based  in  the  Tacoma  area  will  realize 
some  savings  from  reduced 
transportation  costs,  the  primary  impact 
on  these  animal  exporters  will  be  the 
increased  convenience  of  having  an 
additional  port  of  embarkation  from 
which  to  choose.  The  three  expert 
inspection  faciUties  that  we  are  deleting 
from  the  list  have  already  ceased 
operating  as  animal  export  inspection 
facilibes,  so  their  deletion  from  the 
regulations  will  have  no  economic 
impact.  The  port  of  embarkation  at  John 
F.  Kennedy  International  Airport. 
located  approximately  60  miles  south  of 
Newburgh,  NY,  is  available  to  animal 
exporters  who  had  used  tlie  Stewart 
Airport  animal  export  inspection 
facility.  Similarly,  animal  exporters  who 
used  the  Northwest  Quarantine  Station 
in  Portland,  OR,  may  use  the  animal 
export  inspection  facility  located  at  the 
port  of  Olympia,  WA,  approximately 
150  miles  to  the  north.  Animal  export.ers 
in  Seattle,  WA,  still  have  a  local  animal 
export  inspection  facility  available, 
despite  the  closing  of  SAW  Export  Ltd. 

Under  these  circumstances,  Lhe 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signiGcant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

PapeiTrvork  Reduction  .\ct 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501 
pf  seq.). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  .Animal  welfare. 
Exports,  Livestock.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

A.cccrdingly,  we  art;  amending  9  CFR 
part  91  as  follows. 

PART  91— INSPECTION  AND 
HANDUNG  OF  LIVESTOCK  FOR 
EXPORTATION 

1,  The  authority  citation  for  part  91 
continues  to  read  as  follows:  ^ 

Authority:  21  U.S.C.  105,  \\2.  113.  114a. 
120,  121.  •l'34b.  134f.  612,  613,  614,  618:  46 
U.S.Q  466a.  466b;  49  U.S.C.  1509(d);  7  CFR 
2  1^2  51   and  371.2(d). 

§91,14    [Amended] 

2  Section  91  14  is  amended  as 

follows: 

a.  Paragraph  (a)(10)(i)  is  removed  and 
paragraph  {a)(10)(ii)  is  redesignated  as 
paragraph  (a](10)(i). 

b.  In  newly  designated  paragraph 
(a)(10j{i);A),  the  word  "ASPCA"  is 
removed  and  the  words  "Vetport.  Inc." 
added  in  its  place 

c.  Paragraph  (a](13)  is  removed  and 
parag-ap.hs  (a)(14)  through  (a)(17)  are 
redesignated  as  paragraphs  (a)(13) 
through  (a)(lP). 

d.  Newly  designated  paragraph 
(3)!l5)(ii)(A1  is  removed,  and  paragraph 
(a!(lfiHii)lB)  is  redesignated  as 
parag'-gph  {9)(16)(ii)(A)  and  is  revised  as 
set  forth  below, 

e.  New  paragraphs  (a)(16)(iv)  and 
(a)(16)(iv)(A)  are  added  as  set  forth 
below 

§91.14    Porta  of  •mbarkatior  and  sxpor! 
inspection  faciUtlea. 

(a)*   *   • 

(16)  •   •   * 

(ii)  *   •   • 

(A)  Stevedoring  Service  of  America, 
3415  nth  Avenue  SW.,  Seattle,  WA 
98134.  (800)422-3505. 

•  •         •         •         • 

(iv)  Tacom.a — airport  and  ocean  port. 

(A)  Pacific  Rim  Livestock  Quarantine, 
17835  Highway  507  SE..  Yelm,  WA 
08507.(206)453-1762. 

•  *         *         *         • 

Done  in  Washington.  DC,  this  6:h  da)  of 
July  1993. 
Eugene  Branstooi, 

Assistant  Secretary.  Marketing  and  hspectjon 
Servii-:es. 
(FR  Doc.  93-16533  Filed  7-12-93;  8:45  am] 
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9CFR  Pari  92 

[Docket  No.  91-187-2] 

Cattle  From  Canada 

AGENCY:  Animal  and  Plant  Health 
:  ."^pection  Service,  USDA. 
ACDON;  Final  rule. 

SUMMARY:  We  are  allowing  calves  at 
least  5  days  but  not  more  than  4  weeks 
of  age  to  be  imported  from  Canada  into 
the  United  States  without  being  tested 
for  tuberculosis.  This  will  expedite  the 
international  movement  of  the  calves  by 
allowing  them  to  be  transported  upon 
demand,  exempt  from  the  requirement 
to  be  tested  for  tuberculosis  and  wait  72 
hours  for  test  results  prior  to 
importation  into  the  United  States.  We 
are  taking  this  action  because  the  low 
incidence  of  tuberculosis  in  Canadian 
cattle  does  not  justify  the  cost  of  testing 
'uch  ycung  aaimals.  Moreover,  this 
relaxed  restriction  will  have  the  humane 
effect  of  reducing  the  amount  of  stress 
borne  by  calves  in  Iran  sit  . 

Further,  by  deleting  outdated 
provisions  concerning  the  port-of-entry 
detention  of  cattle  from  Canada  that  do 
not  meet  our  import  requirements,  we 
are  bringing  the  regulations  into 
confonnity  witi)  current  pracrtice. 
EFFECTIVE  DATE:  August  12,  1993 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
David  F,  V'ogi,  Senior  Staff  Vetennaiian, 
I.Ti port-Export  Animals  Staff,  VS, 
APHIS,  USDA,  room  767,  Federal 
Budding,  6505  Btlcrest  Road, 
Hyattsville,  \1B  20782,  (301)  43B-^i:'0 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  ;::  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
f 'chibit  or  rMstrict  the  importation  of 
cattle  from  Canada  to  prevent  ihe 
introduction  into  the  United  States  of 
communicable  diseases  of  iivesto<;.k. 

On  IDecember  31,  1992,  we  published 
in  the  Federal  Register  (57  FR  62 501- 
62502.  Docket  No,  91-167-1)  a  proposal 
to  amend  the  r^^g'ulations  by  allowing 
calves  younger  than  4  weeks  of  age  to 
be  imported  from  Canada  into  the 
United  States  without  l>eing  tested  for 
tuberculosis. 

In  addition,  we  proposed  to  remove 
from  §  92.418(a)  the  obsolete  provision 
for  the  "detention  at  port  of  entry"  of 
r.attle  inspected  and  found  not  qualified 
for  immediate  entry  into  the  United 
States,  and  to  remove  the  redundant 
footnote  in  the  "Cattle  from  Canada" 
sertion  heading 

We  solicited  comments  concerning 
our  proposal,  for  a  60-day  comment 
period  ending  March  1,  1993.  We 
received  1  comment  bv  that  date 


The  commenter  supported  the 
proposed  rule,  but  suggested  that  we 
establish  a  minimum  age  limit  of 
between  5  and  8  days  for  calves 
imported  into  the  United  States  from 
Canada.  The  commenter  stated  that  this 
change  would  minimize  morbidity  and 
mortality  and  generally  contribute  to  the 
calves'  welfare.  We  agree,  and  are 
amending  the  regulations  in 
§  92.418(b)(2)(ii)(C)  to  provide  that 
calves  imported  into  the  United  States 
from  Canada  be  at  least  5  days  old. 

Therefore,  with  the  change  discussed 
in  this  document,  based  on  the  rationale 
set  forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule.  Executive  Order  12291  and 
Regulatory  Flexibility  Act. 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investmer;!.  p'-oductivity, 
innovation,  or  on  the  ab..::y  of  Unitea 
States-based  enterpnses  to  compete 
with  foreign-ba.<fed  enterprises  in 
domestic  or  export  m.arkets. 

Ar.cordir.g  to  the  most  recent  figures 
available  (1990),  approximately  44,000 
calves  younger  than  four  weeks  are 
imported  from  Canada  into  the  United 
States  annually,  mostly  for  the 
production  of  veal.  The  market  for  these 
calves,  which  represent  less  than  one- 
tenth  of  a  percent  of  the  total  calf 
population  in  the  United  States,  is 
extremely  limited. 

This  rule  will  directly  affect  10 
entities  that  import  calves  from  Canada. 
Nine  of  the  ten  are  small  entities.  The 
single  entity  that  is  considered  large 
accounted  for  RO  percent  of  the  imports 
in  1990. 

The  change  benefits  all  importers  of 
young  calves  from  Canada,  who  will  be 
relieved  of  the  costs  incurred  in  testing 
the  calves.  Currently,  the  required 
tuberculin  test,  labor,  feed,  and 
retaining  services  amount  to  etic  :'  S?" 
p)er  animal.  Furt^her,  young  calves 
periodically  die  as  a  result  of  stress  in 
the  waiting  stations  where  they  remain 
for  72  hours.  Death  losses  of  imported 
young  calves  averaged  8  percent 
between  1976  end  1990,  a  death  rate 
double  that  of  US.  calves.  The  value  of 
an  imported  young  calf  (live)  is  about 


$170.  Therefore,  the  small  entities  that 
import  young  calves  from  Canada  will 
accrue  only  modest  benefits  from  the 
proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

1  '■ ..)  iH'  r^  i.i :r  k  R eduction  Act 

This  docxunent  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.) 

List  of  Subjetta  in  ii  Ci"K  i'art  92 

Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Part  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OT^^ER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THERECN 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Aothoritjr:  7  U.S.C  1622;  19  U.S.C  1306; 
21  use  102-105,  111,  114a.  134«.  134b, 
134c,  134d.  134f,  135. 136.  and  136a;  31 
U.S.C  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

2.  In  S  92.418,  the  section  heading  is 
amended  by  removing  the  reference  to 
footnote  7;  in  paragraph  (a),  the  heading 
and  the  last  sentence  are  revised; 
paragraph  (b)(2)(ii)(C)  is  redesignated  as 
paragraph  (b)(2)(ii)P);  and  a  new 
paragraph  (b}(2)(ii)(C)  is  added,  to  read 
as  follows: 

§5?  419     C«W#  from  Caned*. 

!d,  HeciU.  cen-jt^diL^.  '    '   *  Cattle 
found  unqualified  upon  inspection  at 
the  port  of  entry  will  be  refused  entry 
into  the  United  States. 
•        •        •        •        • 

(bj'  '  ^ 
(2)*  •  ' 
(ii)  •  •  • 
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(C)  That  the  cattle  are  at  least  five 
days  but  not  more  thaji  four  weeks  of 
age  and.  therefore,  exempt  from  the 
tuberculosis  testing  requirement;  or 

•         •         •         •         • 

Done  in  Washington,  DC,  iha  6ih  day  of 

'•-iyl993  I 

Eugene  Braxistool, 

Assistant  Secretary  Siarnetins^  and  Inspection 
Services 

fFK  Doc  93-16531  FUed  7-12-93;  8:45  am] 
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9  CFR  Pari  92  i 

[Dock«t  No.  92-1CX)-2] 

Ports  Designated  for  Importation  of 
Birds  ar>d  Poultry;  Port  Canaveral,  FL 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACDON:  Final  rule 

SUKWUflv:  We  are  amending  the 
regulations  concerning  the  importat:  )n 
of  animals  and  animal  products  by 
adding  Port  Canaveral,  FL,  to  the  list  of 
ports  designated  for  the  importation  of 
pet  birds.  p>erforming  or  theatrical  birds, 
performing  or  theatrical  poultry,  and 
certain  other  poultry  and  pouitrv 
products,  such  as  poultry  test 
specimens,  or  hatching  eggs  and  day  old 
chicks,  which  do  not  appear  to  require 
restraint  and  holding  facilities.  This 
action  will  provide  an  alternative  port  of 
entry  for  these  birds  and  poultry,  and 
poultry  products,  thereby  facilitating 
their  importation  into  the  United  States 
EFFECTIVE  DATE:  August  12.  1993 
F0«  FURTHER  tNFORMATKX  CONTACT:  Dr. 
Keith  Hand.  Senior  Staff  Vetann3n.an, 
Import-Export  Animals  Staff,  VS, 
APHIS,  L'SDA,  room  768,  Federal 
Building,  6,505  Belcrest  Road. 
Hyattsville.  \{D  20782,  (301)  436-5097. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  m  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
contain,  among  other  things,  pr'nisions 
concerning  the  importation  cf  bi.".is  and 
poultry  into  the  United  States  These 
provisions  are  designed  to  prevent  the 
introduction  of  exotic  Newcastle  dufwase 
and  other  comn^.unicable  di'ieai<>i  >-A 
poultry  into  the  United  Sta'es 

Section  92  102(a)  lists  special  ports 
designated  for  Lhe  importation  ot  pet 
birds  Lmported  under  the  provisions  of 
§92  101(c)(3).  Section  92  203fd) 
designates  limited  ports  available  for  the 
entry  of  poultry  ar.d  poultry  products, 
such  as  poultry  test  specimens,  or 
hatching  eggs  and  day  old  chides,  which 
do  not  appear  to  require  restraint  and 


holding  facilities.  In  accordance  with 
§  92.101(f),  performing  or  theatrical 
birds  may  be  imported  at  any  of  the 
ports  of  entry  hsted  in  §  92.102  or 
§92.203,  and.  in  accordance  with 
§  92.201(c),  performing  or  theatrical 
poultry  may  be  imported  at  any  of  the 
ports  of  entry  listed  in  §  92  203 

On  January  14.  1993,  we  published  in 
the  Federal  Re>;i8ter  (58  FR  4362-4363, 
Docket  No,  92-103-1),  a  proposal  to  add 
Port  Canaveral,  FL,  to  the  list  of  ports 
in  §§  92.102(a)  and  92,203(d) 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
February  16,  1993  We  did  not  receive 
any  comments.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposal,  we 
are  adopting  the  provisions  of  Lhe 
proposal  as  a  final  pjle  without  change 

Executive  OrdRr  12291  and  Regulatory 
Flexibility  .\ct 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  will  not  cause  a  significant 
adverse  effect  on  competition. 
employment.  investnr,ent.  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets 

This  rule  wifl  affect  owners  of  pet 
birds,  performing  or  theat.ncal  birds, 
performing  or  theatrical  poultry  and 
certain  other  poultry  and  poultry 
products,  imported  into  the  United 
States.  This  rule  will  benefit  them  by 
providing  an  alternative  port  of  entry. 
The  convenience  this  alternative  port 
will  provide  will  not  result  in  any 
significant  economic  benefit.  Further. 
we  do  not  expect  that  this  rule  will 
result  in  any  increase  in  the  number  of 
these  birds  and  poultry,  and  poultry 
products,  imported  into  the  United 
States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  imipact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 


inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  admiinistrative  proceedings 
before  parties  may  file  suit  in  court 

challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  92 

Anim.al  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  TVie  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority;  7  U.S  C.  1622.  13  U.S.Q  1306; 

21  U  S  C.  102-105.  Ill,  134a.  134b,  134c. 
134d.  134f  and  135;  31  U  S.C.  9701.  7  CFR 
2  17.  2  51  and  371.2(d). 

192.102    [AmendMf] 

2.  In  §  92.102.  paragraph  (a)  is 
amended  by  adding  "and  Port 
Canaveral"  immediately  after  "Miami". 

§92.203    [ArrMnd*d] 

3.  In  §  92,203,  paragraph  (d)  is 
amended  by  adding  'Port  Canaveral," 
immediately  after  "Jacksonville,". 

Done  in  Washington.  DC,  this  6th  day  of 
July  1993 
Eugene  Brtnstooi, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 

[FR  Doc.  93-16532  Filed  7-1 2-93  8  45  am) 
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9  CFR  Part  98 

[Docket  No,  92-128-2] 

Importation  of  Certain  Animal  Semen 

agency:  Animal  and  Plant  Health 
Lnspection  Service,  USD.^, 
ACTION:  Final  rule. 

SUMMARY:  We  are  am.onding  the 
reg-ulations  concerning  the  importation 
of  certain  animal  semen  by  adding  a 
provision  requiring  that  all  imported 
animal  semen  be  accompaniod  by  a 
health  certificate;  restoring  the 


pxerTiption  from  the  n»q!iirement  for  an 
import  perTT.i!  '•>:  ar.;rnai  senum  being 
irr.p'orted  into  tr.e  United  States  from 
Qinada  through  a  land  border  port;  and 
restoring  the  list  of  ports  of  entry  so  that 
it  includes  all  of  the  ports  designated  for 
the  importation  of  animal  semen  into 
the  United  States.  These  actions  will 
help  to  prevent  disease  from  t -:.jnng 
the  United  States  and  correct  omissions 
that  resulted  from  a  reorganization  of 
the  regulations. 


EFFECTIVE  DATE:  A' 


si  12 


■'1,1 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Joyce  Bowling,  Staff  Veterinarian, 
Import-Export  Animals  Staff.  VS, 
APHIS.  USDA,  room  766.  Federal 
Building.  6505  Belcrest  Road. 
Hvnttsville,  MD  207fl2  '101  ^  436-8170. 

SUPPLEyENTAHY  INFORMATION: 
Background 

The  regulations  contained  in  "Subpart 
C — Certain  Animal  Semen"  of  9  CFR 
part  98  (referred  to  below  as  "the 
regulations")  concern  the  importation  of 
certain  animal  semen  into  the  United 
States. 

In  a  document  published  in  the 
FfHieral  Register  on  January  5,  1993  (58 
FR  266-269.  Docket  No.  92-128-1).  we 
proposed  to  amend  the  regulations  by 
rtH-j'.Wi-ing  that  all  importod  animal 
semen  be  accompanied  by  a  health 
certificate;  restoring  the  exemption  from 
the  requirement  for  an  import  permit  for 
animal  semen  being  imported  into  the 
United  States  from  Canada  through  a 
land  border  port;  and  restoring  the  Ust 
of  ports  of  entry  so  that  it  Includes  all 
of  the  ports  designated  for  the 
importation  of  animal  semen  into  the 
United  States. 

We  solicited  comments  on  the 
proposed  rule  for  a  30-day  period 
ending  February  4. 1993.  We  received 
two  comments,  one  from  a  veterinary 
medical  association  and  one  from  a 
horse  industry  group.  Both  comments 
offered  support  for  the  proposed  rule. 

One  of  the  commenters  aid  point  out. 
however,  that  in  proposed  §  98.35(d)(2), 
we  require  that  the  health  certificate 
state  the  name  and  address  of  the 
veterinarian  who  collected  the  semen. 
The  commenter  correctly  noted  that  the 
current  regulations  do  not  require  that  a 
veterinarian  collect  the  semen.  We  agree 
liiai  it  is  not  necessary  for  a  veterinarian 
to  per>oral;v  cDuect  the  semen, 
although  f  tf  !.}■:(>  purposes  of  the  health 
certificate  ;*,  -.^  rr .  essary  for  a 
vBterinanan  to  supervise  its  collection. 
Therefore,  we  have  revised  §  98.35(d)(2) 
to  require  that  the  name  and  address  of 
the  veterinarian  who  supervised  the 
collection  of  the  semen  appear  on  the 
health  certificate. 


Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule  with  the 
one  change  noted  above. 

n  and  V.i-<:\:la'nry 


Exwutivp  (l-'ipr 
HcxiLaiitv  Act 


We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  provisions  of  this  rule  will  have 
little  or  no  economic  effect.  The 
requirement  for  a  health  certificate  to 
accompany  each  shipment  of  animal 
semen  being  imported  into  the  United 
States  will  not  have  any  significant 
impact  on  importers.  The  health 
certificate  will  not  require  any 
additional  tests  or  examinations  to  be 
conducted  on  the  donor  animal;  rather, 
the  health  certificate  will  merely 
document  the  identification,  collection, 
and  examination  activities  that  are 
already  required  by  the  regulations.  The 
remainder  of  the  changes  are  either  non- 
substantive in  nature  or  simply  restore 
language  that  was  mistakenly  omitted 
from  the  regulations,  Therefore,  this  rule 
will  have  little  or  no  economic  impact 
on  importers  of  animal  semen  because 
it  will  not  significantly  increase  or 
decrease  the  cost  of  doing  business. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smell  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Pap«rwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35).  the  information 
collection  provisions  that  are  included 
in  this  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

Li8tofSi::!.i-«  !>  .:■•,  ■■'  (1  R  Pari  98 

Animal  diseases.  Imports. 

Accordingly,  we  are  amending  9  CFR 
part  98  as  follows: 


PART  98 iV'-:. 

■■^  T  ,4 "'  . 

:'N  C 

f  C  i  <- 
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SEMLN 

1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  7  U.S  C.  1622;  21  U.S  C  103. 
104,  105.  Ill,  134a.  134b.  134c.  134d.  134f: 
31  U.S.C  9701;  7  CFR  2.17.  2.51,  and 
371.2(d). 

§98.31    [Amended] 

2.  In  §  98.31.  the  words  "this  part"  are 
removed  and  the  words  "this  subpart" 
are  added  in  their  place,  both  times  the 
words  appear. 

3.  Section  98.33  is  amended  by 
revising  the  section  heading, 
redesignating  paragraph  (a)  as  paragraph 
(d)  and  revising  it.  redesignating 
paragraph  (b)  as  paragraph  (e).  and 
adding  new  paragraphs  (a),  (b).  and  (c) 
to  read  as  follows 

§98.33     Po'ts  'Ms  ,:,•  c.(-~        '•  f. 
importation  o'  •,  <        ■-  s'     "'v  (urT'ina. 

(a)  Air  ana  ocear,  pons,  me  loUowing 
air  and  ocean  ports  are  designated  as 
having  inspection  facilities  for  the  entry 
of  animal  semen:  Los  Angeles. 
California;  Miami,  Florida;  Honolulu, 
Hawaii;  and  Newrburgh,  New  York. 

(b)  Canadian  border  ports.  The 
following  land  border  ports  are 
designated  as  ha\'ing  inspection 
facilities  for  the  entry  of  animal  semen 
from  Canada:  Eastport.  Idaho;  Houlton 
and  Jackman.  Maine;  Detroit.  Port 
Huron,  and  Sault  Ste.  Marie,  Michigan; 
Opheim,  Raymond,  and  Sweetgrass, 
Montana;  Alexandria  Bay.  Buftalo.  and 
Champlain,  New  York;  Dunseith, 
Pembina,  and  Portal.  North  Dakota: 
Derby  Line  and  Highgate  Springs, 
Vermont:  Blaine,  Lynden.  Oroville.  and 
Sumas,  Washington. 

(c)  Mexican  border  ports.  The 
following  land  border  ports  are 
designated  as  having  inspection 
facilities  for  the  entry  of  animal  semen 
from  Mexico:  Douglas,  Naco,  Nogales, 
San  Luis,  and  Sasabe,  Arizona:  Calexico 
and  San  Ysidro.  California:  Antelope 
Wells.  Columbus,  and  Santa  Teresa. 
New  Mexico;  Brovtmsville,  Del  Rio 
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Edgie  Pass,  El  Paso.  Hidalgo.  Laredo, 
and  Presidio,  Texas. 

(d)  Limited  ports.  The  following 
limited  ports  are  designated  as  having 
inspection  facilities  for  the  entry  ot 
animal  semen:  Anchorage  and 
Fairbanks,  Alaska;  San  Diego, 
California.  Denver.  Colorado; 
Jacksonville.  St.  Petersburg-Clearwater, 
and  Tampa.  Florida;  Atlanta,  Georgia; 
Chicago.  Illinois;  New  Orleans, 
Lomsiana;  Portland.  Maine;  Baltimore, 
Marvland,  Boston.  Massachusetts; 
international  Falls  and  Minneapolis. 
Minnesota;  Great  Falls.  Montana; 
Portland.  Oregon;  San  Juan,  Puerto  Rico; 
Galveston  and  Houston,  Texas;  Seattle. 
Spokane,  and  Tacoma,  Washington. 
•        •        •        •        • 

I 
f96.34     [Am«nd»d] 

4.  In  5  do  34,  paragraph  (a)(1),  the 
designations  "§§  98.26.  98.27.  and 
98.28,"  are  removed  and  the  designation 
"§  98  36,"  is  added  in  their  place. 

SM.35     [Am«rd«dl 

5.  In  §  98.35,  paragraph  (a),  the  words 
"this  part"  are  removed  and  the  words 
"this  subpart"  are  added  in  their  place. 

6.  In  §  98  35.  the  section  heading  is 
revised  and  paragraphs,  (c)  and  (d),  are 
added  to  read  as  follows: 

§96.35     D^ciarition,  K•a(t^  certificate  »nd 
otri»f  flocumenU  for  ■nimai  »«m«n 
»  •  •  •  • 

(c)  All  animal  semen  offered  for 
importation  into  the  United  States  shall 
be  accompanied  by  a  health  certificate 
issued  bv: 

(1)  A  mil-time  salaried  veterinarian  of 
the  national  government  of  the  country 
of  origin;  or 

(2)  Any  veterinarian  authorized  by  the 
national  government  of  the  country  of 
origin,  provided  that  the  health 
certiRcate  is  endorsed  by  a  full-time 
salaried  veterinarian  of  the  national 
government  of  the  country  of  origin. 

(d)  The  health  certificate  must  state: 

(1)  The  name  and  address  of  the  place 
where  the  semen  was  collected; 

(2)  The  name  and  address  of  the 
veterinarian  who  supervised  the 
collection  of  the  semen; 

(3)  The  date  of  semen  collection; 

(4)  The  identification  and  breed  of  the 
donor  animal; 

(5)  The  number  of  ampules  or  straws 
covered  by  the  health  certificate  and  the 
identification  number  or  code  on  each 
ampule  or  straw; 

(6)  The  dates,  types,  and  results  of  all 
«xarr.:natior.s  and  '►-<;♦«;  performed  on 
•:,e  i'lr.'.T  dr..:--j.  as  :i     )ndition  for 
imp: 


(8)  That  the  semen  is  being  imported 
into  the  United  States  in  accordance 
with  subpart  C  of  9  CFR  part  98. 

7.  Section  98.36,  including  the 
undesignated  center-heading 
"CANADA^",  is  revised,  and  footnote  3 
removed,  to  read  as  follows: 

Canada 

S>6.36     impori  oern"'..  ti«c««ritiof\,  and 
h«atth  c*rtificat«  for  •nim«i  Mm*n. 

(a)  For  animal  semen  intended  for 
importation  from  Canada,  the  importer 
shall  first  apply  for  and  obtain  from 
APHIS  an  import  permit  as  provided  in 
§  98.34:  Provided,  that  an  import  permit 
is  not  required  for  animal  semen  offered 
for  entry  at  a  land  border  port 
designated  in  §  98.33(b)  if  the  donor 
animal: 

(1)  Was  bom  in  Canada  or  the  United 
States,  and  has  been  in  no  country  other 
than  Canada  or  the  United  States;  or 

(2)  has  been  legally  imported  into 
Canada  from  some  other  country  and 
unconditionally  released  in  Canada  so 
as  to  be  eligible  to  move  freely  within 
that  country  vdthout  restriction  of  any 
kind  and  has  been  in  Canada  after  such 
release  for  60  days  or  longer. 

(b)  For  all  animal  semen  offered  for 
importation  from  Canada,  the  importer 
or  his  or  her  agent  shall  present  two 
copies  of  a  declaration  and  a  copy  of  a 
ViPfllth  rpiiifiratfi  aK  provided  in  §98.35. 

§^96. J 7  through  98.39     [Removed] 

8.  The  undesignated  center-headings 
"Countries  of  Central  America  and  West 
Indies*"  and  "Mexico*".  §§ 98.37 
through  98.39,  and  footnotes  4  and  5  are 
removed. 

Done  in  Washington,  DC,  this  6th  day  of 
July  1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 
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f'.rsi  P:^>e  and  Ri-ie  AmerKJments 
Conce'-nsng  Composition  ot  Various 
Sei' P«'5.jia!DP/  Organization 
Governing  Boaras  and  Major 
Discoiinary  Ccmmltteea 

AutNCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  adopted  a  rulemaking  which 


implements  the  statutory  directives  of 
sections  5a,  8c  and  17  of  the  Commodity 
Exchange  Art  ("Act")  as  they  were 
amended  bv  section  206  of  the  Futures 
Trading  Pri^-tlces  Act  of  1992  ("1992 
Act").  This  rulemaking  establishes 
various  requirements  with  respect  to  the 
composition  of  self-rPi,iulatory 
organization  ("SRO")  governing  boards 
and  major  disciplinary  committees-  In 
general,  section  206  requires  a  greater 
diversity  of  representation  of  SRO 
governing  boards  and  disciplinary 
committees  in  order  to  promote  the 
public  interest  in  the  self-regulatory 
process. 

DATES:  The  following  are  the  effective 
dates  of  this  rulemaking's  various 
provisions:  the  amendment  to  §  1  41(d) 
is  effective  July  13.  1993;  the 
amendment  to  §  1  63  is  effective  August 
12,  1993,  §1  64  is  effective  July  13, 
1993;  and.  §  1  67  is  effective  August  12. 
1993. 

SRO  rules  complying  with  §  1.64  must 
have  been  submitted  to  and  allowed  to 
become  effective  bv  the  Commission  by 
October  12,  1993.  Each  SRO  must 
com.ply  with  §  1.64(d),  (b)il),  (c)  and  (d) 
immediately  upon  the  Commission 
allowing  the  SRO's  im.piementing  rules 
to  become  effective.  Each  SRO  must 
comply  with  §  1.64(b)(2)  and  (c)  as  of 
the  date  of  its  next  governing  board 
election. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Counsel. 
Division  of  Trading  and  .V'arkets, 
Com,modity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202)  254-6955 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

On  March  12,  1993,  the  Commission 

published  for  public  comment  in  the 
Federal  Register  a  proposed  new 
Regulation  1  64  and  proposed 
amendments  to  existing  §  1  63  '  The 
new  regulation  and  regulation 
amendments  were  proposed  in  response 
to  the  statutory  dire<:tivps  set  forth  in 
.section  206  of'the  1992  Ac-t,^  Section 
206  of  the  1992  Act  amended  the  Act  to 
require  that  the  Comm.issiun  establish 
various  standards  with  respect  to  the 
composition  of  SRO  governing  boards 
and  inejor  disciplinary  commiittees. 
Previously,  the  Act  had  not  directly 
imposed  any  standards  for  service  on 
such  SRO  deliberative  bodies.'' 


'  5S  FR  13565  (Maich  12,  199U 

'  Pub  I.  102-546.  section  20fi,  106  Sut,  3590 
(1^12), 

'CommiMion  R(«;ulation  1  63,  which  imposes 
service  standards  for  SRO  governing  boards, 
disciph.nar,  cominirte«s  aiid  arbitration  panels,  was 
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The  Coin;::;ss;c,  n  rt><:.e,%'t>d  ekivi^n 
vNTitten  comments  in  response  to  the 
proposed  rulemaking.  The  commenters 
included  seven  contract  markets 
(Chicago  Board  of  Trade  ("CBT"). 
Chicago  Mercantile  Exchange  ("CME"), 
Coffee  Sugar  &  Cocoa  Exchange,  Inc. 
("CSC").  Commoditv  Exchange,  Inc. 
CCOMEX").  New  Ycrk  Cotton 
Exchange.  Inc.  I  NYCE").  New  York 
Futures  Exchange  Inc.  ("NYFE")  and 
New  York  Mxt  .hiV  \':^'  F*.  ,ha^l)^t• 
("NYMEX"),  a  regisibrod  futures 
association  (National  Futures 
Association  ("NFA")),  a  clearing 
organization  (Board  of  Trade  Clearing 
Corporation  ("BOTCC")),  a  commodity 
industry  trade  association  (Managed 
Futures  Association  ("MFA"))  and  a 
company  which  has  a  commercial 
interest  in  a  commodity  underlying  a 
futures  contract  (Sunkist).  The 
comments  received  on  particular 
aspects  of  the  proposed  rulemaking  are 
discussed  below  in  the  context  of  the 
specific  rule  provision  to  which  they 
pertain.  The  Commission  has  carefully 
reviewed  each  of  these  comments  and. 
based  upon  that  review  and  its 
reconsideration  of  the  proposed 
njlemaking,  is  now  adopting  rules 
which  it  believes  are  responsive  to  the 
concerns  raised  by  commenters  and  the 
statutory  objectives  of  this  rulemakine. 

n   Dt!-»cript)on  of  Proptised  Rulemaking 

A  C';^n-f>-ji:U.jn  Requirements 

1.  Definition  of  SRO 

a.  Proposed  regulation.  In  compliance 
with  section  206  of  the  1992  Act.  the 
Commission  proposed  a  new 
Commission  §  1.64  which  would  impose 
various  composition  requirements  on 
SRO  governing  boards  and  major 
disciplinary  committees.  In  proposing 
§  1.64.  the  Commission  pointed  out  that 
section  206(a)  amended  section  5a  of  the 
Act  to  establish  composition 
requirements  for  the  governing  board  of 
each  "contract  market's  board  of  trade" 
emd  for  the  major  disciplinary 
committees  of  each  "contract  market."* 
The  Commission  interpreted  section 
206(a)  to  mandate  composition 
requirements  for  each  mtures  exchange 
(.  e  ,  board  of  trade)  but  not  for  clearing 
orgRii'zations 

Although  the  Commission  proposed 
that  §  1  64  s  composition  requirements 
he  limited  to  the  governing  boards  and 
ninjor  disci  Dlina.-n,-  committees  of 


promulgated  bv  (he  CommiMion  pursuant  lo  ihe 
gonerai  mlemaii.ng  authority  of  section  8a{S)  of  the 
Act  See  55  ?V.  TAM  (March  5,  1990). 

*  Sattior.  J06ib)  similarly  amsndad  section  17  of 
tJ:p  .Act  lo  estabhsh  ':omposi;ior.  raquirenMOts  for 
Ltie  gcvernmg  bf^ard  and  major  disciplinary 
conunittees  of  each  registered  futures  association. 


exchanges  and  registered  futures 
asstxnations,  it  also  invited  comment  as 
to  whether  any  or  all  of  the 
requirements  of  proposed  §  1.64  should 
apply  to  the  governing  boards  and  major 
disciplinary  committees  of  clearing 
organizations. 

D.  Comments  received.  The  BOTCC 
and  CSC  both  commented  that  clearing 
organizations  should  not  be  considered 
SROs  for  the  purposes  of  §1.64  and  that, 
accordingly.  §  1.64'8  composition 
requirements  should  not  apply  to 
clearing  organization  governing  boards 
and  major  disciplinary  committees.  The 
BOTCC  particularly  noted  that  "neither 
section  206  nor  the  legislative  history  of 
the  1992  Act  suggests  in  any  respect  that 
Congress  intended  rules  implementing 
the  provisions  of  section  206  to  apply  to 
clearing  organizations." 

The  Commission  also  received 
comments  from  the  CME  and  NYMEX 
that  clearing  organizations  which  ere 
divisions  of  futures  exchanges  (e.g., 
CME  and  NYMEX  Qearing  Houses) 
rather  than  separate  legal  entities  [e.g., 
BOTCC)  should  not  be  included  within 
the  definition  of  SRO  for  purposes  of 
§  1.64.  NYMEX,  for  instance,  contends 
that  its  Clearing  House  functions  exactly 
as  a  separately-incorporated  clearing 
organization  does  for  other  futures 
exchanges  and  that,  accordingly,  both 
separately-incorporated  and  integrated 
clearing  organizations  should  be  outside 
the  scope  of  §1.64. 

c.  Regulation  1.64(a)(1).  The 
Commission  has  considered  these 
comments  and  the  pertinent  aspects  of 
section  206  and  its  legislative  history 
and  has  determined  to  not  include 
clearing  organizations  within 
§  1.64(a)(l)'s  definition  of  SRO.  The 
Commission  notes  that  Section  206  does 
not  explicitly  apply  to  clearing 
organizations,  and  neither  did  the 
House  and  Senate  bills  which  were  the 
predecessors  to  the  1992  Act  (H.R.  707. 
102d  Cong.,  1st  Sess.  (1991)  and  S.  207, 
102d  Cong..  1st  Sess.  (1991)).  The 
Senate  bill's  legislative  history,  in  fact, 
indicates  that  a  nearly  identical 
provision  in  the  Senate  bill  was  not  to 
be  imposed  on  clearing  organizations 
but  that  "contract  markets  should 
consider  applying  the  principles  of  (the 
provision]  to  Uieir  clearinghouses  and 
other  bodies  in  appropriate  cases  to 
engender  public  confidence  in  the 
integrity  and  openness  of  exchange 
decisionmaking."  S.  Rep.  No.  102-22. 
102d  Cong..  1st  Sess..  38  (1991). 

The  Commission  also  concurs  with 
the  comments  of  the  CME  and  NYMEX 
and  will  not  extend  the  requirements  of 
§  1.64  to  those  clearing  organizations 
which  are  divisions  of  futures 
exchanges  rather  than  separate  legal 


entities.  The  Commission  believes  that 
this  approach  is  consistent  with 
Congress'  intent  to  excuse  clearing 
organization  decisionmaking  bodies 
from  the  standards  of  section  206  of  the 
1992  Act.  This  approach  would  not 
affect  the  governing  board  composition 
requirements  of  §  1 .64  which  fully  apply 
to  each  futures  exchange  governing 
board  regardless  of  whether  the 
exchange  does  or  does  not  have  a 
clearing  organization  division.  The  only 
bodies  which  are  affected  are  major 
disciplinary  committees  which  deal 
with  clearing  organization  disciplinary 
matters  at  exchanges  with  a  clearing 
organization  division. 

The  Commission  expects  that  the  only 
SRO  major  disciplinary  committees 
which  would  not  be  subject  to  §  1,64'8 
composition  requirements  are  those 
committees  at  futures  exchanges  with 
clearing  organization  divisions  which 
deal  with  violations  of  clearing 
organization  rules.  At  the  present  time, 
there  are  three  futures  exchanges  which 
use  clearing  organization  divisions 
rather  than  a  separately  incorporated 
clearing  organization — ^the  CME. 
Minneapolis  Grain  Exchange  ("MCE") 
and  NYMEX.  Based  upon  their  present 
rulebooks,  disciplinary  committees  at 
the  CME.  MGE  and  NYMEX  are  excused 
from  §  1.64(c)'s  composition 
requirements  whenever  they  deal  with 
disciplinary  matters  concerning  CME's 
Chapter  9  rules.  MGE's  Chapter  21  rules 
and  NYMEX's  Chapter  9  rules, 
respectively.  These  rules  principally 
address  margin,  reporting  and  various 
financial  requirements  for  clearing 
members.  If  a  disciplinary  committee  at 
one  of  these  exchanges  has  jurisdiction 
over  both  clearing  organization  and  non- 
clearing  organization  rule  violations,  the 
committee  must  comply  with 
Regulation  1.64(c)  when  considering  the 
non-clearing  organization  matter.* 

2.  Governing  Board  Diversity  Standards 

a.  Proposed  regulation.  As  originally 
proposed,  Commission  Regulation 
1.64(b)(1)  required  each  SRO  to 
implement  rules  requiring  that  its 
governing  board  be  comprised  of 
persons  from  a  variety  of  membership 
interests  who  would  meaningfully 
represent  the  diverse  interests  of  the 
SRO's  members.  In  describing  proposed 
§  1.64(b)(1)  the  Commission  stated  that 
each  SRO  should  establish,  by  rule, 
some  fixed  form  of  categorical 
representation  which  would  ensure  that 
the  various  interests  which  could  be 


'  This  assumes  that  the  disciplinary  commtttea 
otherwise  is  within  S  1.64;a)(2)'s  deSoition  of  a 
mafor  disciplinary  committee.  Sea  Section  Q.A.S.. 
below,  for  a  discussion  of  this  deHnilion. 
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affected  by  the  decisionmabng  of  an 
SRO  goverr.ing  board  would  be  fairly 
represenled  on  the  board. 

D  Comrn^nts  received  The  CBT 
cor.rr.Hr.'ed  that  the  Commission  in 
adopting  RevJ'jlation  1  64(b)il)  should 
cUriK'  that    omplv'.ng  SROs  would  not 
be  required  tu  estabhsh  a  quota  system 
for  representation  on  their  governing 
boards  In  addition,  the  CME  contended 
Lhat  fje  diversity  standards  in  the  1992 
Act  were  sufficiently  clear  so  lhat  it  was 
not  necessary  for  the  Commission  to  act 
in  this  regard. 

c.  Section  1.64(b)(3)^    Final 
S  1.64(b)(3)  has  been  revised  to  state  that 
SROs  must  establish  their  diversity 
standards  pursuant  to  standards  and 
procedures.^  Regulation  1.64(b)  requires 
that  such  SRO  standards  and  procedures 
for  meeting  the  composition 
requirements  of  section  206  of  the  1992 
Act  must  ensure  that  the  governing 
board  will  fairly  represent  the  diversity 
cf  membership  interest  at  such  SRO." 
The  Commission  stresses  that 
§  1.64(b)(3)  does  not  necessarily  require 
that  each  SRO"s  standards  and 
procedures  establish  either  a  quota 
system  or  proportional  representation 
lor  the  different  types  of  membership 
interests  which  must  be  represented  on 
i*s  governing  board.  However,  such 
standards  and  procedures  must  provide 
for  some  representation  of  each 
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'  Proposed  S  '  M(b)(l)  hai  been  renumbered 
KnguUUoD  l.e4(bM3). 

'  Final  $  1  64(bKl)  and  (2)  similarly  require  that 
SROs  subm.t  standards  and  procedures 
Implementu.g  the  governing  board  composition 
r«quireaients  regarding  aon-membar  and 
commercial  intarest  repreMDlative*.  respectively. 
E^:h  SRO's  conforming  standards  and  procedures 
n-.ust  be  submitted  lo  ihe  CommissioD  for  it*  review 
p'jTtuanI  10  section  Sa(aHl2)(A]  of  the  Act  and 
^  1  4 1  or,  in  ^e  case  3f  a  registered  futures 
association,  pursuant  to  section  17(j)  of  the  Act. 

'Final  $  1.54(a)(4)  define*  what  constitutes  a 
"membership  interest"  for  both  contract  markets 
and  register«Kl  future*  associations.  Section 
1.64(a)(4)'i)  defines  the  following  as  separate 
membership  interests  at  each  contract  market: 

(A)  floor  brokers, 

(B)  floor  traders,  ' 

(C)  futures  commission  merchants, 

(D)  producers.  con<umar«,  proceMors, 
distributors,  and  merchandiaen  of  commodities 
traded  on  the  particular  contract  market, 

(E)  participants  in  a  variety  of  pits  or  principal 
groups  of  commodities  traded  on  the  particular 
contract  market;  and. 

(F)  other  market  users  or  participants  . 

For  the  purpoaw  of  S  t  64(t)(3)'s  governing  board 
composition  requiremanti,  §  l.M(a)(4)(ii)  defines 
the  following  as  separate  mambersbip  Interests  at 
•vich  r95;j<'ered  futuraa  asaociatian: 

>A]  funjres  commission  merchants  |("FCK4s")l, 

(B)  introducing  broken  t( 'IB*")|, 

(C)  commodity  pool  op«ators  |("CPOs")), 

(D)  commodity  trading  advisors  |("CTAs")]i  and, 

(E)  associated  penons  |("APs")|. 

Of  couTM.  SRO*  may  choose  to  recognize 
addltiooal  type*  of  memberthip  Interests  at  their 
particular  SRO. 


enumerated  membership  interest  and 
describe  the  manner  in  which  the  SRO  s 
diversity  of  membership  interests  will 
be  meaningfully  represented  on  the 
board,  The  Commission  believes  that 
the  application  of  S  1.64(b)(3)  will 
pro\'iae  each  SRO  with  sufScient 
flexibility  to  structure  its  governing 
board  so  that  it  is  reflective  of  all  of  its 
members.  In  particular,  each  SRO  must 
take  into  account  the  premise  of  section 
2(36  of  the  1992  Act  that  non-floor 
interests  have  a  role  in  the  governing 
and  regulatory  process  at  the  SRO. 

The  Commission  seeks  to  clarify  that 
this  and  all  of  §  1.64's  composition 
requirements  for  SRO  governing  boards 
are  intended  to  apply  to  the 
composition  of  a  full  SRO  governing 
board  and  not  to  the  composition  at  any 
one  board  meeting.  Accordingly.  SROs 
are  not  required  to  reconstitute  their 
boards  each  time  they  meet  because 
certain  board  members  are  absent, 
provided  that  all  board  members  are 
properly  notified  of  each  board  meeting. 

Although  section  206  of  the  1992  Act 
did  not  specifically  require  that  the 
Commis.sion  adopt  an  implementing 
regulation  with  respect  to  diversity 
standards  for  SRO  governing  boards,  the 
Commission  believes  that  such  a 
regulation  is  necessary.  For  instance, 
section  206  only  provides  a  list  of  what 
membership  interests  shall  be 
represented  on  a  contract  market  board 
and  does  not  specify  at  all  the  types  of 
membership  interests  which  should  be 
represented  on  registered  futures 
association  boards.  Both  of  these  issues 
are  addressed  in  final  §  1.64.  In 
addition,  §  1.64(b)(3)  as  adopted  ensures 
that  the  Commission  will  be  able  to 
review  each  SRO's  implementing 
standards  and  prtKedures  and  thus 
enhance  the  Commission's  ability  to 
enforce  the  requirements  of  section  206. 

3.  Governing  Board  Non-Member 
Representatives 

a.  Proposed  regulation.  As  proposed 
by  the  Commission.  §  1.64(b)(2)  required 
each  SRO  to  adopt  a  rule  requiring  that 
at  least  20%  of  the  members  of  its 
governing  board  be  non-member 
representatives  who  are  capable  of 
contributing  to  the  board's  deliberations 
consistent  with  section  206  of  the  1992 
Act.  Proposed  §  1.64(b)(2)  established  a 
two-part  test  for  who  could  qualify  as 
such  a  representative.  First,  the  person 
would  generally  have  to  be 
knowledgeable  of  futures  trading  or 
financial  regulation.  Second,  the  person 
could  not  have  certain  commodity 
industry  affiliations.  Proposed 
§  1.64(b)(2)(ii)  specified  that  the  non- 
member  representative  must  not  have 
been  a  Commission  registrant  or  SRO 


member  within  the  prior  year  In 
additior:,  the  non-member 
representative  must  not  have  received 
more  than  ten  percent  of  his  income  for 
the  prior  year  as  compensation  for  work 
done  for  any  particular  SRO.  SRO 
member  or  Commissi ot^.  rocislrant. 

b.  Comments  recenvd-  The 
comraenters  generally  criticized 
proposed  §  1  64(b)(2)  as  establishing 
criteria  that  were  tec  narrow  in 
delineating  what  constitutes  a  non- 
member  undar  «ection  206  of  the  1992 
Act.  CME,  COMEX  and  NFA 
particularly  commented  that  the 
restriction  on  registrants  serving  as  non- 
member  representatives  would  exclude 
non-contract  market  member  FCMs.  IBs, 
CPOs,  CTAs  and  APs  whose  primary 
interest  may  be  in  having  fair  and 
efficient  markets  for  their  customers. 

The  CME  contended  that  the 
qualifications  for  non-raember 
representatives  to  SRO  boards  should  be 
limited  strictly  to  persons  who  are  non- 
members  of  the  SRO  with  the  requisite 
expertise  in  futures  trading  or  other 
eminent  oualifications. 

The  CBT  commented  that  requiring 
that  a  governing  board  non-member 
representative  not  have  been  an  SRO 
member  for  the  past  year  exceeded 
Congress'  intent  and  should  be  limited 
to  persons  who  are  not  current  SRO 
members.  In  addition,  NFA  urged  that 
§  1.64(b)(2)  be  revised  to  provide  that 
not  less  than  twenty  percent  of  an  SRO's 
governing  board  be  comprised  of 
persons  who  are  net  members  of  the 
particular  SRO.  rather  than  of  ariy  SRO. 

CME,  NFA  and  NYMFJC  each 
commented  that  the  p-cposed  exclusion 
of  persons  who  earned  over  ten  percent 
of  their  income  from  an  industry- 
affiliated  entity  was  not  necessary. 
NYMEX  added  that  if  any  such 
compensation  qualirlcation  for  SRO 
employment  was  kept,  the  Commission 
should  excluded  corripen.satmn  for 
service  on  SRO  govennng  boards  and 
for  non-full-time  employment. 

c.  Pegulation  3  64ihii'll^  upon  its 
review  of  the  comments,  the 
Commissic-n  has  decided  to  alter 
§  1.64ro;(l)  in  several  respects,  Final 
^  1  64(b](l)  v/iil  require,  as  did  the 
proposed  version,  that  twenty  percent  or 
more  of  the  regular  vot.ng  members  of 
each  SRO  governing  board '°  be 
comprised  of  persons  who  "are 
knowledgeable  of  futures  trading  or 


•Proposed  $  r64(bK2]  has  Df«r.  .-er.uaitered  oj 
5V64(b)(l). 

'" Section  1  64(a)(3)  defines  a  'regular  voUng 
menVbCT  of  a  govemuyg  rx>ard  '  ;o  s.sau    any  jterson 
who  11  eligible  to  vote  routinely  or.  ma"ers  being 
considar'^d  by  the  board  and  excludes  Lho^e 
mamtjers  who  are  only  eligible  to  vo'e  iii  t.^o  case 
of  a  lie  vole  by  the  tx>a,'d  ' 
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fmancial  regulation  or  are  otherv.';se 
capable  of  contributing  to  governing 
board  dehberations"" 

Ln  setting  tlie  additional  qualifications 
for  non-member  board  representatives. 
the  Commission  has  determioed  to 
exclude  persons  who  are  currently 
salaned  employees  of  the  SRO  as  well 
as  persons  who  primaniy  perform 
s.3nices  for  SRO  in  capacity  other  than 
as  a  merabt"-  rf  that  SRO's  governing 
board  '" 

Section  1  64(b)(1)  further  provides 
that  a  person  who  serves  on  an  SRO 
governing  board  will  not  be  precluded 
from  qualifying  as  a  non-member  of  that 
SRO  solely  because  of  such  service.  This 
provision  addresses  the  sitnation  of 
non-member  representatives  to  SRO 
governing  boards  who  might  otherwise 
be{:ome  ineligible  to  serve  as  non- 
member  representatives  because  of  their 
board  service. 

The  Commission  agrees  with  the 
commenters  that  the  proposed 
restriction  on  Commission  registrants 
and  their  employees  becoming  non- 
member  representatives  to  SRO 
governing  boards  would  have  excluded 
an  important  class  of  persons  who  have 
an  expertise  in  futures  trading,  are 
significant  users  of  the  markets  and  are 
not  necessarily  closely  aligned  v^th  any 
particular  membership  interest  at  a 
given  SRO.  Accordingly,  under  final 
§  l,64fb)il),  registration,  in  itself,  will 
not  render  a  f>prsor  ineligible  to  sen.-e 
as  a  non-member  representative  to  an 
SRO  governing  board 

The  Commissian,  however,  has 
determined  to  retain  §  1  64(1))!  lis  basic 
restriction  on  SRO  members  and  their 
employees  be-roraing  non-member  board 
representatives  As  adopted. 
Commission  §  l,64rbi(r)'s  definition  of 
an  SRO  non-mem't)er  excludes  persons 
who  are  members  of  the  SRO  and 
persons  who  are    officers,  pnncipals  o: 
employees  o.'  a  firm  which  holds  a 
membership  at  the  [SRO]  either  in  its 
own  name  or  through  an  em.ployee  on 
behalf  of  the  firm  "  The  Commission 
believes  that  '.his  approach  to  SRO 
members  and  their  related  officers, 
principals  and  employees  is  consistent 
wath  section  20ft's  goal  of  ensuring  that 
there  always  will  be  a  twenty  percent 
segment  of  each  SRO  governing  board 
which  will  not  have  an  exrlusivelv 
member  perspetiive,'' 


'-  In  rJeciding  wheiher  a  p«r»on  pntnanlv 
performs  MtmcM  tor  an  SRO,  the  SRf)  shouirt 
exclude  any  p«rson  wno  spendj  over  half  of  Kis  ■: 
her  working  time  providing  »«rvic8«  tc  Ltial 
Fwuticular  SRO,  regardJew  of  ihp  compensation 
arransameni 

■'The  Commiision  rr^y  rrgt.iw  ihe  parameters 
what  con-stitutes  a  ncn  memow  under  S  1  Mbr  l 
howevBi.  if  the  .SKO  j  ImplamwUiitiori  of  this 


While  §  1  64;i>j(l)'s  non-merntwr 
rnpresentation  requirements  are  based 
on  the  statutory  directive  of  section  206 
"f  the  1^02  A-1  neithp'  ser-'ion  206  nor 
ir.:\  o;'"-Hr  pr'vi.-:si,-.:i  i  f  ;r.e  :h92  Act 
,:Hf,n*'it  ■  imn  t::-ri.r>er."  Section  404  of 
!,;:*-  l'-ii^2  A.::,  hiivvever,  defines  a 
contract  market  member  as  being  "an 
individual,  association,  partnerstiip, 
corporation,  or  trust  owning  or  holding 
membership  in,  or  admitted  to 
membership  representation  on  a 
contract  market  or  g:\(':;  members' 
trading  privileges  thereon."  The 
Commission  beUeves  that  CME's 
suggestion  that  Commission  §  1, 64(b)(1) 
treat  any  person  who  is  an  employee  of 
a  member  of  a  given  SRO  as  a  non- 
member  of  that  SRO  would  have 
unsatisfactory  results  and  would  be 
inconsistent  with  the  fundamental 
intent  of  section  206.  For  example, 
imder  CME  s  approach,  a  person 
working  for  a  firm  which  owned  a 
membership  at  an  SRO,  could  qualify  as 
a  non-member  representative  to  the 
SRO's  governing  Doard  regardless  of 
how  intimately  involved  the  person  was 
in  the  firm's  operations  at  the  SRO,  so 
long  as  the  person  did  not  personally 
hold  a  memoership  or  trading  privileges 
at  the  SRO.  While  such  a  person  would 
not  be  a  "member"  under  section  404  of 
the  I9f^2  Act  the  Commission beHeves 
that  It  wo;.,. id  r>e  unreasonable  to 
conclude  t.hnt  such  a  person  cculd  serve 
on  an  SRO  board  independent  of  his  or 
her  employing  member's  interests. 

.After  full  consideration  of  this  issue. 
the  Commission  has  concluded  that 
there  is  no  principled  regulatory  scheme 
which  could  effectively  and  reliably 
distinguish  between  employees  of  a 
member  of  an  SRO  who  could  and  could 
not  be  expected  to  serve  as  independent 
and  contributing  non-member 
representatives  to  that  SRO's  governing 
board  The  Commission  believes  that 
this  view  is  consistent  with  the  basic 
tenet  of  agency  law  that  an  agent's  acts 
or  knowledge  may  be  imputed  to  its 
controlling  principal.  This  notion  is 
codified  in  section  2(a)(l){A)(iii)  of  the 
Act  which  states  that  the  "act,  omission, 
or  failure  of  any  official,  agent,  or  other 
person  acting  for  anv  individual, 
association,  partnership,  corporation,  or 
trist  within  the  scope  of  his 
t  npioyment  or  office  shall  be  deemed 
Lhe  act,  omission,  or  failure  of  such 
mdividual,  association,  partnership, 
corporation,  or  trust,  as  well  as  of  such 


official,  agt^.it,  or  other  person. 
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The  Commission  seeks  to  clarify  that 
S  1.64(b)(1)  requires  tiiat  there  be  a 
minimum  of  twenty  f>ercent  non-SRO 
member  representation  on  SRO 
governing  boards.  Any  SRO 
composition  scheme  which  was  less 
than  twenty  percent  representation  for 
non-SRO  members  would  be 
inconsistent  with  the  1992  Act  and  this 
provision.  For  example,  an  SRO 
governing  board  of  seventeen  persons 
must  have  at  least  four  non-member 
representatives.  This  is  required 
although,  in  fact,  three  non-members, 
constituting  17.6%  of  such  a  board,  may 
be  closer  to  twenty  percent  than  four 
non-members,  constituting  23.5%  of 
such  a  board.'* 

4.  Governing  Board  Commercial  Interest 
Representatives 

a.  Proposed  regulation.  As  proposed. 
Commission  §  1.64(b)(3)  stated  that  each 
contract  market  must  adopt  a  rule  which 
requires  that  at  least  ten  percent  of  the 
regular  voting  members  of  its  governing 
board  be  comprised  of  persons  who 
primarily  produce,  manufacture, 
process,  export,  merchandise  or 
commercially  use  any  of  the 
commodities  underlying  a  futures 
product  traded  on  that  contract  market. 
Like  the  other  SRO  board  composition 
requirements  of  proposed  §  1.64,  the 
requirement  for  representation  of 
commercial  interests  on  contract  market 
governing  boards  was  intended  to 
ensure  effective  representation  for  all 
market  participants  in  each  contract 
market's  decisionmaking  process. 

b.  Comments  receivea.  The  CSC 
commented  that  commercial  interest 
representatives  should  include  not  only 
individuals  but  also  employees  of 
corporations  or  other  commercial 
entities.  The  CSC  also  contended  that     • 
section  206  of  the  1992  Act  only 
imposes  the  ten  percent  requirement 
where  the  Commission  determines  that 
such  a  requirement  is  appUcable  and 
that,  accordingly,  the  Commission 
should  determine  which  contract 
markets  need  commercial  representation 
on  their  governing  boards. 

Sunkist  supported  S  1.64(b)(3)  and  its 
general  intent  of  providing  market 


provision  does  not  wisiL-e  t.^ia'  aach  SRO  governing 
board  hj.«  a  »«gmeni  of  represenUbve*  which  can 

an  ind()rx4r!dent  of  mHrntmrship  intarwtial  that 
SRO. 

"The  NTCE  has  juggettK!  Ltiat  $  1.64(b){l) 

roquirw  sKhI  aach  $?n  ijcvBralng  board  Includa 


twenty  parcenl  non-SRO  members,  with  at  Isatt 
on»-third  of  that  Mgmeol  being  neither  officers, 
principalt  or  employe*!  of  an  SRO  member  Thii 
approach  would  not  eoture  that  there  be  a  twenty 
percent  tegmeol  of  each  board  which  will  be 
Indapaodent  of  any  membership  Interett 
perfective. 

**Tbe  Commission  notes  that  in  addition  to  Its 
obligabons  under  $  1  64(dH1).  each  SRO  hai  an 
independsni  obligation  to  comply  with  the 
prohibitions  on  voting  by  interested  governing 
board  members  a*  established  by  aectjon  317  of  the 
1992  Act  and  any  Commission  regulation 
promulgated  thereunder. 
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f)«iticipanls  with  re  presentation  on  SRO 
governing  boards  It  pointeKl  cit  ihat 
western  citras  interests  are  not  currpntly 
reprewnted  on  NYCE's  ^overr.ir^  bcwr-i 
and  that  the  Commissions  proposal 
migtit  help  to  ensure  fair  representation 
for  such  interests. 

c  Spction  1  64(b)(2l.'^^  In  response  to 
CSCs  comment,  final  S  1.64(b)(2) 
clarifies  that  its  ten  percent  commercial 
interest  rep r*tsentative  requirement  may 
be  met  by    person*  representing"  the 
apprcpridte  businesses. 

In  further  response  to  CSC,  the 
Commission  notes  that  section  20€'s 
and  §  1  64(b){2)'8  references  to  having 
commercial  interest  representation 
"where  applicable"  provides  discretion 
as  to  an  SROs  choice  of  an  appropriate 
type  of  enumerated  commercial  interest 
representative  for  its  board. 

As  with  the  percentage  calculation  of 
non-member  representatives  or  SRO 
governing  boards,  any  contract  market 
governing  board  composition  scheme  in 
which  the  percentage  of  commercial 
interest  representatives  must  be 
rounded-up  to  reach  ten  percent  of  the 
board  would  be  inconsistent  with 
§  1.64(b)(2). 

In  complying  with  §  1  64,  the 
Commission  wishes  to  clarify  that  SROs 
may  use  a  single  person  to  help  meet 
more  than  one  of  the  governing  board 
composition  requirements.  For  instance, 
a  board  member  representing  a 
commercial  concern  who  is  also  a  non- 
SRO  member,  may  count  towards  both 
the  tan  percent  commercial  interest  and 
twenty  percent  non-member 
representation  requirements. 

5.  Major  Disciplinary  Committee 
Definition 

a.  Proposed  regulation.  In  its 
proposed  rulemaking,  the  Commission 
proposed  S  1.64(b)(4)  through  (6)  which 
would  establish  compositional 
requirements  for  SRO  major  disciplinary 
committees  consistent  with  the  statutory 
directives  of  section  206  of  the  1992 
Act.  Under  proposed  §  1.64(a)(2).  a 
"major  disciplinary  committee"  was 
defined  as  a  panel  of  persons  who.  as  a 
group,  were  "empowered  by  [an  SRO]  to 
bring  disciphnary  charges,  to  conduct 
disciplinary  hearings,  to  settle 
disciplinary  charges,  to  impose 
sanctions  or  to  hear  appeals  thereof." 

The  Commission  proposed  to  define 
major  disciplinary  committees  in  terms 
of  panels  which  operate  as  a  groupin 
conducting  disciplinary  matters  because 
it  believed  that  any  disciplinary  matter 
which  was  significant  enough  to 
warra.'^i'  an  adjudicatory  panel,  should 


require  the  protections  of  S  1  64Cb}(4) 
throv^  {6). 

The  Commission  also  stated  its  t>elief 
that  the  ability  "to  hnria,  d.sciplinary 
charges,  to  conduct  disaplinary 
hearings,  to  settle  disciplinary  charges, 
to  impose  sanctions  (and)  to  hear 
appeals"  are  each  disciplinary  powers 
which  could  have  a  detnmer.tal  effect  if 
they  were  not  applied  tairiy  and 
impartially.  Accordingly,  the 
Commission's  proposed  definition  of  a 
major  disciplinary  committee  would 
have  covered  any  SRO  panel  which  had 
any  one  of  these  powers. 

D.  Comments  received.  The 
commenters  contended  that  the 
definition  of  major  disciplinary 
committee  should  be  narrowed.  The 
CBT  commented  that  the  definition 
should  not  include  panels  which  issue 
charges  but  do  not  hold  adjudicative 
hearings.  CBT  aryaed  that  the  benefits  of 
the  major  disciplinary  committee 
composition  requirements  would  still  be 
fully  obtained  by  limiting  the  definition 
to  hearing  and  appellate  committees. 

The  NICE  recommended  that  the 
definition  be  clarified  to  cover  panels 
which  impose  disciplinary  sanctions, 
rather  than  any  type  of  sanction,  since 
delivery  committees,  which  impose 
{jenalties  for  delivery  disputes, 
otherwise  could  be  considered  major 
disciplinary  committees. 

The  CME  and  CSC  each  urged  that 
major  disciplinary  committees  be 
defined  in  terms  of  the  type  of  rule 
violation  involved.  The  OwlE  contended 
that  any  committee  considering  a 
disciplinary  matter  involving  a 
"disciplinary  offense,"  as  that  terra  is 
defined  in  Commission  §  1.63."  should 
be  a  major  disciplinary  committee  for 
purposes  of  §1.64. 

c.  Regulation  1.64(a)(2).  Based  upon 
the  CBT's  and  NYCE's  comments  the 
Commission  has  revised  the  definition 
of  major  disciplinary  committee  to 
include  "a  committee  of  persons  who 
are  authorized  by  (an  SROl  to  conduct 
disciplinary  hearings,  to  settle 
disciplinary  charges,  to  impose 
disciplinary  sanctions  or  to  hear  appeals 
thereof  for  certain  types  of  enumerated 
cases.''  While  the  Commission  has 


"Propoied  i  1.64(b)(3)  has  been  renumbered  u 
S  T  54(bjl2). 


UMI 


"Coounission  $1.63,  which  U  l)ang  amecded  as 
part  of  this  same  rulemaking.  See  Mcnon  n.C, 
below.  diaipMiifiM  p«naiu  who  h«ve  committed 
disciplinary  oflaBaM  Cnm  serving  on  various  SRO 
bodies.  Tae  disqualifying  disciplinary  offenses 
include,  among  other  things,  various  types  of  SRO 
rule  violatiaiis. 

<'The  Commissioo  understands  that  at  most 
SROs,  governing  boards  hear  appeals  of  disciplinary 
matters  and,  thus,  qualify  as  maior  disdpUnary 
committaes  under  §  1.64(aK2).  In  such  a  .:asa.  the 
Commission  will  oniy  requite  [iiAt  t  goverrung 
Ixiard  conform  with  j  1.64(b)'5  board  composition 
requiremeots,  including  when  the  gov»nung  board 
is  considering  a  disdplinary  case. 


adopted  the  CBT's  recommendaticn  to 
delete  charging  com-Tiittees  from  this 
dennition.  it  has  decided  to  retain 
committees  which  settle  disciplinary 
charges  and  impose  discip!i.",.°ry 
sanctions.  Section  2')6  prt- scribes 
composition  re<q  lirwrnents  for  major 
disriplinary  ccmmittye:  -'i  order  to 
"enjiure  faim.ess  and  to  prevent  special 
Ireetmant  or  pr^ftrence  tor  any  person 
in  the  conduct  of  di'^^iplinary 
proceedings  and  the  assessment  of 
penalties."  The  Commission  believes 
that  the  settlement  of  disciplinary 
charges  and  the  i.mposition  of 
disciplinary  saiictions  both  constitute 
the  assessment  of  penalties  and  that 
panels  which  "exercise  such  powers 
should  be  subject  to  §  1  ''4's 
composition  fequir'-ments. 

The  Commi.ssicn  also  has  decided  to 
follow  CME's  suej!ostions  and,  thus,  has 
dv3fi::tfd  rpp;or  dis(.ip!./.ary  committees 
as  di.sL  penary  committees  which  are 
concerned  wi'_h  rases  involving  SRO 
rule  violations  which  qualify  as  §  1  63 
discipliiary  offenses.'"  Under  this 
approach,  the  Commission  is  assured 
that  major  disciplinary  committees  will 
be  concernsd  with  senous  SRO  rule 
violetior.s  Additionally,  because  of 
their  compliance  with  current  §  1.63, 
the  SROs  shf^uid  already  have 
established  their  respective  sets  of 
"disdpliriari/  offenses" ''  This  should 
facilitate  each  SFO's  ability  to 
distinguish  ma)or  and  non-major 
disciplinary  committees  when 
implementing  the  composition 
requirements  of  ^  1  B4fr)  (i)  through  (4). 

The  Commissi  3n  t*;iev8sthat 
§  1.64(a)(2)'s  def.nition  of  major 
disciplinary  committee  should  ensure 


'*S«cuon  1  (Mia:;:;  le£n«)«  a.",  f  RO  -aaior 
disciplinary  rominillf*^  as  any  cctr'-^'."«x'  wh:ch  has 
disaplinarv  (unsdirtion  over  zAs.m  ir.voiv7r;R- 

•   •   •  aiy  .io.4ticc  of  Lhe  rules  at  ibe  ISRGl 
except  thc»«  •riich: 

(i)  .\]~^  roia(9d  to; 

(A)  Dwcoron?  or  at:i;e. 

(B)  Financial  requir^aents.  or 

(C)  Reporting  or  rtKo-dieeping;  and. 

(ii)  Do  rjot  involve  fraud,  deceit  or  conversion. 

The  types  of  role  violations  listed  in  $  1.64(aM2) 
do  not  duplicate  the  SRO  rule  violations  which 
constitute  a  %  1.83  di5<.ipi:nx7  offense  as  $  1  63  also 
daT.r.eii  disc.plinary  offenses  to  include  reporting  or 
recordkeeping  violatiorj  which  result  in  «n 
aggregate  of  mor?  ihan  $•.  OOO  in  fines  in  one 
c<uHn>jUi  vaar  Tha  ajpeci  ot  the  definition  was  not 
incLT'trv:- 1  w.  5  1  &4(aMi).  which  defines  iri)':;r 
d;i;:.;,  :.n*n'  c.-mmit'^es  exclusively  in  tern.:'  of  &ie 
type  rii(4  %-ijianons  ov.iT  which  such  committses 
tiav8  iurisdiction  and  not  the  size  of  any  poiiibie 
sanctions. 

For  the  purposwi  of  s  '.-64<a)(2KiK  A).  SRO 
s"ioLaUans  related  to  deccrum  mcii'.ce  trading 
deconLm  vioiaQons  for  which  SKO«  jumnsAnly 
impoM  minor  peDait>«s  aurh  as  biciding  through 
offfjrs. 

"  &«w  joclion  ILC.3  ,  l»iow.  for  a  ducussion  of 
th*j  Itst  of  S  T  93  disciptutary  ofienies  each  SRO  is 
axpected  <o  maintain  and  publicize 


"  As  part  ol 
alw  has  amnn 
definition  o! 
Sl64<a)(2j  A 
"disciplmarv 
person  or  pani 
disci  pi  man'  h 
to  impose  disc 
appeals  iherec 

"  Proposed 
§  1.64(C)(4). 
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that  persons  who  are  involved  in  ser!i,);;> 
disciphnarv  matters  will  receive  the 
protections  offered  by  §  1,64(1  !s 
composition  requirements  for  major 
disciplinary  committees,  while  also 
ensuring  that  SRO  disciplinary 
committees  and  personnel  who  deal 
witji  minor  SRO  disciplinary  violations 
vv;;i  be  ab!e  to  dispose  of  such  matters 
m  in  efficient  and  expeditious 
m.anner  '° 

6.  Major  Disciplinary  Committee 
Diversity  Standards 

a  Proposed  regulation.  Section  206  of 
the  1992  Act  amended  sections 
5a(15)(A)  and  17(b)(12)(A)  of  the  Act  to 
require  that  the  major  disciplinary 
committees  of  contract  marxets  and 
registered  futures  associations, 
respectively,  have  a  diversity  of 
membership  sufficient  to  ensure  fair 
proceedings.  In  order  to  implement 
these  provisions,  the  Commission 
proposed  §  1  64fb)(4)  which  would 
require  that  each  SRO  maintain  rules 
specifying  diversity  standards  for  its 
major  disciplinary  committees.  As  part 
of  this  proposal,  the  Commission  stated 
that  responsive  SRO  rules  should 
estabhsh  some  form  of  categorical 
representation  on  major  disciplinary 
committees  in  order  to  ensure  that  the 
persons  discharging  disciplinary 
responsibilities  would  treat  accused 
parties  fairly  and  impartially. 

b.  Comments  received.  The  CME 
submitted  the  only  comment  with 
respect  to  §  1  64  s  diversity  standards 
for  major  disciplinary  committees.  The 
CME  stated  that  it  was  not  necessary  to 
irn  pc<;e  e  system  of  fixed  categorical 
rep-ase'  tation  on  major  disciplinary 
com-niuees.  The  CME  contended  that 
the  Cominission  could  inspect  the 
minutes  of  disciplinary  hearings  during 
rule  enforcement  reviews  and  verify  that 
each  SRO  was  complying  with  the 
diversity  standards  set  forth  in  section 
206  ofihe  1992  Act. 

c  Regulatjon  1  64(c)(4).^^  As  with 
§  1  64(lj!i  1)  s  standard  for  diversity  on 
SRO  governing  boards,  §  1.64(c)(4)  has 
been  modified  to  provide  discretion  to 
SROs  in  ensuring  that  a  diversity  of 
membership  interests  are  represented  on 
their  major  discipUnary  committees. 
The  Commission  will  not  require  that 
each  SRO  establish  a  quota  system 
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"  Af  part  3l  ±,5  'uiflmiii.'^,  the  Commisiion 
al«5  ha*  amnntwc  CjDtnmjssion  §  l,63(aM2)'i 
definition  o!    aisopiiiarv  conunittee"  under  filial 
5l6*a)*2|   Accortingiv   a  S  183(a)(2) 
"disciplinary  cotnir-itit*    would  include  any 
person  oi  panfei  aiiihorzeri  bv  an  SRO  to  "conduct 
disciplmarv  hear  .'-.143  10  v>Me  d'scipliaary  charges, 
to  impose  dijcipiinarv  ianctr^as  id.^  So  l.aa: 
appeal*  thereof 

''Proposed  S  1  f>*.bri4i  has.  twon  renumbered  as 
§l.&4(cM4). 


rvKardmg  per.icipetion  m  any  particular' 
tvpe  of  maior  disc;  p Unary  committee 
proceeding.  Thi-  tlnrnmission,  however, 
w,i;  r«q\.,-f  ;,-.a!  ea,r,n  SRO  have  some 
*'■-,■!  ;>,r:'-c  r:. *-''■-, i'V:,';^y  for  the 
s>-  •>;■■•.■!'■:  :  f -i-;--  :•:  .-, '>cip Unary 
c-n.:i:iUb€  memtHjrs  which  will  prevent 
discriminatory  treatment  for  the  subjects 
of  disciplinary  matters. 

The  composition  requirements  of 
§  1.64(c)' 4     v:  -A  ell  as  those  of  the  other 
provisions  o:  s  1.54(c),  apply 
independently  to  each  major 
disciplinary  committee  and  to  any 
hearing  panel  thereof.  Accordingly, 
under  §  1.64(c)(4),  a  hearing  panel  of  a 
major  disciplinary  committee  would 
itself  have  to  include  a  diversity  of 
membership  interests,  even  if  the 
hearing  panel  was  a  subcommittee  of  a 
larger  major  disciplinary  committee 
which  properly  included  a  diversity  of 
membership  interests. 

7.  Major  Disciphnary  Committee  Non- 
Member  Representatives 

a.  Proposed  regulation.  The 
Commission's  proposed  rulemaking  also 
included  a  §  1.64(b)(5)  which  would 
have  required  that  each  SRO  specify  by 
rule  that  each  of  its  major  disciplinary 
committees  have  at  least  one  member 
who  is  not  a  member  of  the  SRO.  This 
requirement  would  have  applied  to  all 
SRO  major  disciphnary  committees 
proceedings,  regardless  of  the  person  or 
rule  violation  involved  in  the 
proceeding. 

b.  Comments  received.  Some  of  the 
commenters  criticized  proposed 

§  1.64(b)(5)  for  requiring  that  major 
disciplinary  committees  include  a  non- 
member  at  all  of  their  proceedings.  The 
CBT  indicated  that  this  approach  would 
be  burdensome,  would  undercut  SRO 
self-policing  and  could  be  costly  if  SROs 
had  to  pay  non-members.  The  CME, 
CSC  and  NFA  all  urged  the  Commission 
to  limit  the  scop>e  of  major  disciplinary 
committee  hearings  for  which  a  non- 
member  must  participate.  CSC  and  NFA 
pointed  out  that  section  206  of  the  1992 
Act  only  requires  non-member 
participation  in  cases  where  the  subject 
of  the  proceeding  is  a  member  of  the 
governing  board  or  of  a  major 
disciplinary  committee,  where  there  is  a 
charge  of  manipulation  and  where 
appropriate  to  carry  out  the  purposes  of 
the  1992  Act.  They  both  urged  that  the 
Commission  modify  the  scope  of 
proposed  §  1.64(b)(5)  accortfingly. 

The  CME  believed  that  it  was  not 
necessary  to  include  non-members  on 
major  disciplinary  committees  unless 
they  were  hearing  cases  which  involved 
*s  1.63  "disciplinary  offenses." 


c.  Sertjon  J. 64(c)(1)"  The 
Commission  has  revised  §  1  64(c)(1)  by 
hmiting  the  type  of  cases  for  which  an 
SRO  major  disciphnary  committee  must 
include  a  person  who  is  a  non-member 
of  that  SRO.  Consistent  with  the 
minimum  conditions  set  by  Section  206 
of  the  Act,  §  1.64(c)(l)(i)  requires  that 
SRO  major  disciplinary  committees 
include  a  non-SRO  member  whenever 
the  subject  of  the  proceeding  is  a 
member  of  the  SRO's  governing  board  or 
major  disciphnary  committee  or 
whenever  any  of  the  rule  violations 
involved  pertain  to  manipulation  or 
attempted  manipulation  of  the  price  of 
a  commodity,  a  futures  contract  or  an 
option  on  a  futures  contract. 

Final  §  1.64(c)(l)(u)  also  requires  that 
contract  market  major  disciplinary 
committees  include  a  non-member 
whenever  the  rule  violation  they  are 
considering  involves  conduct  by  a 
member  which  "directly  results  in 
financial  harm"  to  a  non-member  of  the 
contract  market.*'  The  Commission 
believes  that  this  approach  isolates  the 
types  of  cases  for  which  an  outside 
presence  or  witness  is  most  essential- 
cases  involving  alleged  violative 
behavior  by  a  contract  market  member 
that  cause  specific  injury  to  a  non- 
member  of  the  contract  market. 

Section  206(c)(3)  of  the  1992  Act 
specifies  that  "at  a  minimum,"  the 
Commission's  implementing  regulations 
require  that  SRO  major  disciplinary 
committees  include  non-SRO  member 
representatives  when  considering  cases 
involving  manipulation  or  members  of 
SRO  governing  boards  or  major 
disciplinary  committees.  In  addition, 
section  206(a)  states  that  the 
Commission  may  require  a  non-member 
presence  on  major  discipUnary 
committees  "where  appropriate  to  carry 
out  the  purposes"  of  the  Act.  Consistent 
with  section  206's  directive,  the 
Commission  believes  that  in  contract 
market  major  disciplinary  committee 
proceedings  which  Involve  the 
treatment  of  non-members  by  members, 
fairness  requires  that  the  accused 
contract  market  member  not  be  judged 
exclusively  by  persons  who  might  have 
close,  daily  contact  with  the  accused 
member. 

Based  upon  the  NFA's  comments,  the 
Commission  has  determined  to  not 
require  registered  futures  association 
major  discipUnary  committees  to  have  a 


"  Proposed  $  1.64(b)(S)  has  been  renumbered  as 
Sl.64(cKl). 

"  By  referring  to  conduct  which  "directly  results 
in  financial  harm"  to  a  non-member,  §  i.64(cKl)(ii) 
Includes  particularized  behavior  which  results  in 
financial  harm  to  specific  non -members  and 
excludes  acts  which  might  have  had  a  general  effect 
on  the  market  as  a  whole. 
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non-member  representative  when 
cckiuidehng  cases  involving  either 
manipxiJation  or  financial  harm  to  non- 
members  of  the  asaociatjon.  In  the  Er^t 
instance,  manipulation  cases  would  be 
outside  the  disciplinary  jurisdiction  of 
registered  future  associations.  Such 
associations,  however,  do  consider 
disciphnary  cases  involving  members 
causing  financial  harm  to  non-members 
Nonetheless,  for  a  number  of  reasons, 
the  Commission  does  not  believe  it 
necessary  to  have  a  non-member 
presence  on  maior  disciplinary 
committees  hearing  such  cases.  First. 
NFA,  the  only  current  registered  futures 
association,  has  a  widespread 
memb*'-sh;p  across  the  countrv 
Accordingly,  it  likely  will  be  the  case 
that  NT.*k  members  serving  on  maior 
disciphnary  committees  will  not  have 
had  close,  daily  contact  with  an  NF.\ 
member  who  is  the  subiect  of  a 
disciplinary  hearing.  By  rompar.son, 
contract  market  members  cu.storr.aniy 
have  closer  professional  relationships 
VrTlh  one  another 

Second,  virtually  every  S¥A 
disciplinary  matter  involves  finanaal 
harm  to  non-memb-ers.  The  Co  rri  miss  ion 
behe'i'es  Lhat  requinng  NF.\  to  have  a 
non-member  on  its  maior  disriplirar\- 
committees  nearly  every  time  that  Ihey 
convene  would  '\>a  extremely 
bu.-denscme  to  tne  NF.\.  By 
comparison,  contract  market  ;r'.dicr 
disciplinary  committees  eenerailv  htwir  -i 
wider  variety  of  cases  including  many 
which  tiertam  'o  member  conduct  not 
involving  finanaal  harm  to  a  non- 
member  .\.'xordins;iy.  H'-.B  Commission 
has  decided  to  limit  the  non-m.ember 
reprpse:it3tive  r^quirem.ent  for 
registered  ^Jtl.re8  association  major 
disciplinary  committees  to  those 
disciphnary  cases  where  the  accused  is 
either  a  member  of  the  association's 
goveniing  board  or  major  disciplinary 
committee. 

The  Commission  also  seeks  to  clarify 
two  poin's  with  respect  to  final 
§  1  54{c;(l).  First,  tne  non-member 
requirement  applies  whenever  a  major 
disciphnary  committee  convenes  for 
any  of  the  enumerated  types  of  cases. 

Second,  NYMEX  has  indicated  to  the 
CommisLsion  that  tr.er'j  are 
circum.stances  ;n  whirii  major 
disc:iplinar>'  committees  have  to  act  in 
an  expedited  fashion  because  time  is  of 
the  es-sence,  For  instance,  sorns  contract 
markets,  such  as  NYMEX.  have  major 
disciphnary  committees  which  respond 
to  senous  mfranicns  bv  imposing 
sanctions  at  the  same  time  or  on  the 
same  day  as  the  infractions.  In  these 
circumstances,  it  may  be  difficult  for  an 
SRO  to  secure  a  qualified  non- member 
representative  to  participate  on  iis  rna)or 


disciplinary  committee.  In  such 
instances,  the  Commission  will  allow 
SRO  ma  (Of  disciplinary  committees  to 
proceed  without  a  non-member 
representative 

If  an  SRO  major  disciplinary 
committee  so  convene*  without  a 
required  non-member  representative, 
the  SRO  must  document  its  effort*  to 
.ni  iude  a  non-member  and  its  reasons 
for  proceeding  without  one.  The 
Commission  stresses  that  this  exception 
is  limited  to  instances  where  SRO  major 
disciplinary  committees  must 
immediately  address  violative  behavior 
due  to  possible  market  ramifications, 
and  not  simply  because  it  is  an  SRO's 
practice  The  tkim mission  will  carefully 
monitor  the  SROs  to  ensure  that  this 
exception  is  not  used  to  arcumvent  the 
p ur^jose  of  ^  1.64(c)(1).  This  exception 
oniy  applies  to  §  1.64(cl(l)'s  non- 
member  representative  requirement  for 
SRO  major  disciphnary  committees  and 
not  to  the  diversity  or  differing 
membership  interest  requirements 
applicable  to  such  rommittees  under 
§1.64(c)  (2)  through  (4)  The 
Commission  believes  that  those  other 
requirements  can  be  met  with  SRO 
members,  who  should  be  more 
accessible  on  short  notice  than  non-SRO 
members. 

8.  Ma)or  Disciplinary  Committee 
Representatives  of  Lhffering 
Membership  Interests 

a.  Proposed  regulation  In  response  to 
section  5a(15)fB),  as  it  was  amended  by 
section  206  of  the  1992  Act.  the 
Commission  proposed  a  ^  1  64l'b}(6) 
mandating  that  ea^h  SRO  ostabiish  rjles 
requiring  that  more  than  fifty  percent  of 
each  major  disciplinary  committee  be 
made  up  of  persons  representing  a 
membership  interest  other  than  that  of 
the  person  who  was  the  subject  of  the 
disciplinary  proceeding. 

The  premise  of  proposed  Commission 
8l.64(bK6)  was  that  persons  who  work 
in  close  proximity  to  one  another  may 
not  be,  or  may  not  appear  to  be, 
objective  in  adjudicating  disciplinary 
proceedings  involving  their  colleagues. 
By  requiring  that  half  of  each  major 
disciplinary  committee  consist  of 
persons  who  have  a  different 
membership  interest  than  the  accused, 
proposed  §  1, 64(b)(6)  was  intended  to 
prevent  the  possibility  of  preferential 
treatment  in  disdplinarv  proceedings, 

b.  Comments  received  S7A  made  two 
comments  pertinent  to  proposed 

§  1.64(b)(6).  First,  NFA  pointed  ou«  that 
section  206  requires  only  that  NFA 
disciplinary  panels  include  "qualified 
p>ersons  representing  segments  of  the 
association  membership  other  than  that 
of  the  subject  of  the  proceeding" 


without  any  fifty  percent  criteria. 
Second,  NFA  urged  that  APs  not  be 
considered  an  individual  membership 
interest  category.  NFA  indicated  that 
because  nearly  all  of  their  business 
conduct  committee  ("BCC")  members 
are  APs,  it  would  be  difficuh  to  secure 
non-APs  to  hear  BCC  cases  involving 
APs.  NFA  suggested  that  for  the 
purposes  of  defining  NFA's  different 
membership  interests,  APs  be  classified 
according  to  the  membership  interest  of 
their  sponsoring  member. 

In  addition,  the  CME  and  CSC  both 
requested  that  the  Commission  clarify 
various  aspects  of  the  membership 
interest  definition  related  to  proposed 
§  1.64(b)(6). 

c.  Section  J. 64(c)  (2)  and  (3).  The 
Commission  has  revised  proposed 
Regulation  1.64(b)(6)  and  divided  it  into 
two  final  regulations — §1  64(c)f2) 
addressing  contract  markets  and 
§  1  64(c)(3)  addressing  registered  futures 
associations. 

Under  §1.64(c){2],  more  than  half  of 
the  members  of  each  contract  market 
major  disciplinary  committee  must  be 
drawn  from  membership  interest  groups 
other  than  the  membership  interest  of 
the  subject  of  the  proceeding.  Based 
upon  S  1.64(a)(4)'s  definition  of 
membership  interest,  if  the  subject  of  a 
proceeding  is  a  floor  broker,  fifty 
percent  of  the  major  disaplinary 
committee  members  considering  the 
case  must  consist  of  persons  who  are 
not  floor  brokers. 

For  the  purposes  of  §  1.64(c)(2],  a 
contract  market  may  alternatively 
choose  to  define  membership  interests 
according  to  the  different  pits  or 
commodities  traded  at  the  SRO.  So,  for 
example,  a  contract  market  with  five 
trading  pits  could  decide  to  group  its 
members  according  to  the  trading  pit 
that  each  member  primarily  trades  in.  In 
such  a  case,  if  a  major  disriplmory 
committee  at  the  SRO  heard  an 
appropriate  case  involving  a  member 
who  primarily  traded  in  pi^  one,  under 
§  1.64(c)(2),  at  least  fif^y  percent  of  the 
committee  would  have  tc  consist  of 
persons  who  were  not  members  who 
primarily  traded  in  pit  one.  With  respect 
to  the  formulation  of  such  alternative 
definitions  of  membership  interests,  the 
Com.mission  reminds  each  contract 
market  to  adhere  to  the  be.^ic  i  remises 
of  §  1  64(c)(2)  Ih^t  at  least  fifty  percent 
of  each  major  disciplinary  committee 
consist  of  persons  who  do  not  have 
relations  with  the  acnised  .member 
which  might  affect  their  objectivity. 

In  accordance  wit_h  NFA's 
suggestions,  S  1.64(c)(3)  has  been 
revised  to  require  that  each  registered 
futures  association  major  disciplinary 
committee  include  some  persons 
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representing  membership  interest 
groups  other  than  that  of  the 
proceeding's  subject.  For  these 
purposes,  NFA's  membership  interest 
groups  are  FCMs,  IBs.  CPOs  and  CT.\s, 
with  APs  being  deemed  to  belong  to  the 
membership  interest  group  of  its 
sponsonng  member.  The  Commission 
believes  Ihat  this  approacii  is  r&asonable 
in  that  it  is  customary  to  expmct  tiiat  an 
AF's  self  interests  wui  be  more  clos^iv 
ahgned  with  those  of  its  type  of  NFA 
mem:ber  sponsor  than  with  those  of  the 
genera!  class  of  APs. 

Af  cording' v,  final  Commission 
§  \.n^'.(.  :  ror'o"-:-,s  *n  S*»rtion  206'8 
intent  t£.at  cich  maicr  SRO  disciplinary 
rom.raittee  include  persons  with 
different  self-interests  than  the  accused 
in  order  to  encourage  objectivity-  and 
discourage  preferential  treatment  in 
disciplinary  proceedings. 

9  Governing  Board  Composition 
Reporting  Requirement 

a  Sf'ciion  l.G4[di  The  Commission 
did  not  propose  any  reporting 
requirement  with  respecl  to  the 
composition  of  SRO  governing  boards  in 
its  proposed  Com.mission  §  1.64.  The 
Commission  has  determined,  however, 
tfiat  such  a  requirement  will  facihtate 
the  Commission's  ability  to  oversee  and 
enforce  eaci  SRO's  compliance  with 
§  1.64i'b)'s  governing  board  composition 
requirem.ents,  Accordingiy,  final 
§  1  64(d)  requires  that  eerh  .SRO  subrn.t 
to  the  Commission,  withun  th;rty  davs 
after  each  governing  board  election,  a 
list  of  the  board's  members,  the 
membership  interests  tney  represent 
end  a  demonstration  of  how  the  board's 
composition  is  consistent  with  §  l,64rb) 
and  the  SRO's  ov^m  implementing 
standards  and  procedures  Each  SRO's 
submission  should  particularly  describe 
the  qualifications  of  each  non-member 
representative  to  its  governing  board  '" 

In  addition  to  the  reporting 
n»quirement,  the  Commission  reminds 
each  SRO  that  it  has  a  continuing 
obligation  under  section  5a(8)  of  the  Act 
and  Commission  §  1  51,  or  section  17(q) 
of  the  Act  in  the  case  of  NTA,  to  take 
whatever  steps  may  be  necessarv  to 
ensure  that  its  governing  board  is  m 
compliance  with  §  1  64(1))  and  any  SRO 
standards  and  procedures  which 
implement  §1.64(1)]. 


^*  Contract  market*  ha\T>  been  pro\-iding  similar 
govaraing  board  information  to  the  Division  of 
Trading  and  Markets  ("Division'  i  since  199! 
pursuant  to  an  informal  agr<<emei;;  between  the 
DiviiioD  and  the  members  of  thf.  lotnt  Q,mphanc«< 
Committee. 


B,  Custom^er  Notification  of  Disciplinary' 
Actions 

1   Proposed  regulalicr,  In  iLs 
rulemaking,  the  Comm;.4sior.  proposed  a 
§  1, 64(c)  whi,ch  required  that  whenever 
a  contract  market  took,  final  disciplinary 
action  against  a  memiber  for  trading 
violations  resulting  in  financial  harm  to 
a  customer,  the  contract  market  must 
P'-c  vide  written  notice  of  the  action  to 
the  FCM  that  cleared  the  transaction.^' 
In  addition,  §  1, 64(c)  proposed  to 
require  that  a  clearing  FCM  provide  the 
same  written  notice  to  the  customer 
involved,  or,  in  a  case  .*  hn'f-  two  or 
more  FCMs  have  clearbd  aiid  carried  the 
transaction,  each  FCM  involved  provide 
written  notice  to  the  FCM  with  which 
it  dealt  until  notice  was  provided  to  the 
ultimate  customer.  The  written  notice 
describing  the  disciplinary  action  was  to 
include  the  principal  facts  of  the  case 
along  with  the  same  type  of  information 
required  in  Regulation  9.11  notices. 

2.  Comments  received.  The 
commenters  suggested  that  certain 
substantive  refinements  be  made  to  the 
proposed  customer  notification 
provision.  The  CBT  and  COMEX 
commented  that  the  requirement  of 
section  206  of  the  1992  Act  and 
proposed  §  1.65  that  a  customer  notice 
include  "the  principal  facts  of  the  case 
involved"  conflicted  with  section 
8c(l)(B)  of  the  Act,  which  prohibits 
contract  markets  firom  disclosing 
disciplinary  matters  to  third  parties. 
Accordingly,  they  suggested  that  the 
provision  should  only  require  the  same 
information  which  would  be  provided 
in  a  §9.11  notice. 

The  CSC  commented  that  it  would  be 
imfair  and  prejudicial  to  notify  a 
member's  customer  of  a  disciplinary 
action  involving  that  member  while 
cf  peal  proceedings  were  still  pending 
^w-';  re  ether  the  contract  market  or  the 
Ca  T  :..s<^ion.  Finally,  NYMEX  suggested 
thi-!  'hf>  p.^ovision  be  amended  to 
pr  '. .  ie  that  any  action  based  upon  a 
se"ien:ect  agreement  without  an 
adjudication  of  the  truth  of  the 
allegations  should  not  require  customer 
notice. 

3.  Section  1.67.">  Final  §  1.67 
continues  to  require  that  upon  any 


"  For  these  ; 
defined  'firM 


.r- o»<.s  pTopo8«d  §  1.64(a)(5) 
■  5,-.  r  i  na.-v  action"  to  mean  any 


contract  mariM  Enal  decision  m  thai  tans  U 
defiiked  by  contraa  maricet  nilw  implementing  the 
requiremanU  of  Commiuion  §8.20  and  8.26. 
Accwdingly.  a  "final  ditdplinvy  action"  under 
proposed  (kiminiMion  $  1.64  indudad  all 
diaciplinary  committee  dedsiont,  regardless  of 
whether  such  a  decision  was  on  appeal  at  the 
contract  markrt,  and  aii  setilement  agreements. 

^*  Based  upcn  an  organizational  recommendation 
from  the  CSC.,  the  Commis,sior.  has  determined  that 
1'  is  more  appropnate  for  the  customer  notification 
•eqii'.ramPTt  to  be  cootained  in  iU  own  $  1.67, 


disciplinary  action  involving  a  member 
causing  financial  harm  to  a  non- 
member,  the  conlrect  market  must 
provide  notice  thereof  to  the  clearing 
FCM  involved  and  each  FCM  In  the 
clearing  and  carrying  chain  must 
continue  to  pass  on  such  notice  until  it 
reaches  the  ultimate  customer.  For 
purposes  of  this  provision,  the  ultimate 
customer  can  be  either  an  ordinary 
individual  customer  or  a  CPO  or  fo'reign 
broker  who  maintains  an  account  at  the 
FCM.  Although  entities  such  as  CPOs 
and  foreign  brokers  will  not  be  required 
by  §  1.67  to  provide  notice  to  their 
customers,  they  may  have  an 
independent  obligation  to  provide  such 
notice. 

The  notice  required  by  §  1.67  must 
include  the  principal  facts  of  the  case  as 
well  as  an  indication  that  the  contract 
market  found  that  the  violative  behavior 
caused  financial  harm  to  the  customer. 
The  Commission  has  determined  that 
the  contents  of  a  proper  §9,11  notice 
should  be  sufficiently  informative  to 
ensure  that  a  public  customer  who 
receives  such  a  notice  will  be  able  to 
exercise  effectively  their  rights  with 
respect  to  the  treatment  of  their  orders 
by  contract  market  members.*' 

The  Commission  also  has  revised 
§  1.67's  definition  of  "final  disciplinary 
action"  so  that  contract  markets  will  not 
be  required  to  issue  a  notice  of  customer 
financial  harm  imtil  the  member 
involved  has  exhausted  his  or  her 
appeal  rights  at  the  contract  market. 
With  this  approach,  members  will  be 
able  to  fully  defend  their  cases  before 
the  contract  market,  while  still  assuring 
prompt  notice  to  injured  customers.*" 


separate  from  the  composition  requirements  of 
$1.64.  While  the  composition  and  customer 
notification  requirements  are  both  derived  from 
section  206  of  the  1992  Act.  the  Commission 
believes  that  addressing  both  subject  matters  in  a 
(ingle  reg^ilation  could  be  confusing  to  regulateea 
and  the  public. 

"Commission  S 8. 11(b)  requires  that  notices  of 
exchange  disciplinary  actions  include. 

(1)  The  name  of  the  person  against  whom  the 
disciplinary  action  or  access  denial  action  was 
taken; 

(2)  A  statement  of  the  reasons  for  the  disciplinary 
action  or  access  denial  action  tL<f  ether  with  a  listing 
of  any  rules  which  the  person  who  was  the  sub^ 
of  the  disciplinary  action  or  access  denial  action 
was  charged  with  having  violated  or  which 
otherwise  serve  as  the  basis  of  the  exchange  actioa 

(3)  A  statement  of  the  conclusions  and  findings 
made  by  the  exchange  with  regard  to  each  rule 
violation  charged  or.  in  the  event  of  settiement.  a 
statement  specifying  those  rule  violations  which  the 
exchange  has  reason  to  believe  were  committed; 

(4)  The  terms  of  the  disciplinary  action  or  access 
denial  action;  (and.) 

(5)  The  date  on  which  the  action  was  taken  and 
the  date  the  exchange  interns  to  make  the 
disciplinary  or  access  denial  action  effective.  .  . 

"Section  1.67's  definition  of  final  disciplinary 
action  is  substantially  identical  to  the  definition  far 
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for  any  p<i 

agreement 


With  respect  to  NYMEX's  suR}jesl:on 
regarding  notice  upon  settlement 
agreements  the  Commission  pc.nt.s  out 
that  section  206  of  the  1992  Art  requires 
a  contnrt  market  to  issue  a  notice 
whenever  tJie    contract  market  takes 
final  dis«  iphnarv  action  aRainst  a 
member"  for  violative  b<)hav:or  wnich 
causes  finar.c.al  narm  to  «  .-rust  mipr 
The  prov.s:->p  does  not  create  sny 
exception  fir  s-t'iement  agreements  or 
Mr  tvpe  of  s».H:iwi"ient 
.  'jnes  that  do  or  du  not 
adjudicate  the  t-uth  of  ibe  allegations 
•nvclved  ;  Accordingly.  Resulalion 
1  67's  notiLe  re<ju:rement  is  triggered  by 
each  of  these  'vpes  of  SRO  actions," 

A  c'^stome'-  v.*-,o  is  notified  of  an 
abi^se  of  his  cHer  by  a  confraci  market 
member  of  which  he  might  otherwise 
have  b.een  ignorart.  will  be  better  able 
to  evaluate  h:s  business  rplationship 
with  the  member  or  to  initiate  legal 
action.  Additionally.  Regulation  1.67's 
notice  requirement  should  generate 
closer  scrutiny  of  exchange  activities  by 
market  users. 

C  Prohibition  of  Oversight  Panel 

Service 

1  Prnpof^ed  r*"t.'ilMion  amendments. 
In  compliance  with  section  206  of  the 
1992  Act.  the  Commission  proposed 
amendments  to  existing  ^  1  63  which 
would  disquaii.^  persons  wnth  certain 
diSCiphnary  histories  from  »er\-inE  on 
any  SRO  oversight  panel  and  which 
would  require  each  SRO  to  implement 
rule*  m  this  regard.^  Under  the 
proposed  amendments,  a  person  who 
was  found  to  have  committed  a 
disciplinary  offense,  would  be  barred 
from  oversight  panel  service  for  a  period 
of  three  years  from  the  date  of  such 
finding  or  for  the  length  of  any  criminal 
sentence,  SRO  expulsion  or  suspension. 
Commission  registration  suspension,  or 
failure  to  pay  a  disciplinary  fine, 
resulting  from  the  finding,  whichever 
was  longer  '' 


th«t  lann  ld  Comrniuion  >  '.  SI  Th«  !erm  u  used 
in  S  1  63  ic  astabiuh  v»hfln  i  finding  of  j 
dl»ci pi mary  jffenj«  <v~ii:  rssuit  in  a  bm  '<■  -iS^I 
cominjnee  jemcs 

"It  ii  'inclear  whether  ^fYMEX  beb!r.'9«  'hat 
l«nJ«mant  agreamenu  are  noi  informdliva  witn 
rsspecl  to  the  behavior  underlying  the  jgraemecti. 
The  CommiMKjn  notei,  bowwvw.  thai  a  contiac:! 
market  luuing  a  ^  3  1 1  ,^)  notice  ba»ed  ,ip.>c  a 
jettlenvenf  agreement  must  m^lode  a  ilalemsnt  m 
to  the  HiJe  violationi  which  the  contract  martel  has 
rsMon  to  believe  were  Mnuniled  Accordicsiiy.  thii 
type  of  mformation  ihould  tie  af  aMulance  to  a 
cuatomer  who  receive*  it  punuant  to  §  1  67'j 
repu  ireoieD  ts 

•"CocimiMion  \  :  03  ajready  (Mtabiuh«w 
disqualification  itaodard*  for  SHO  diaapiinarv 
commineee.  arbttretjon  paneii  and  gorffming 
bo«rd*. 

"  UDdar  Commistion  §  1  93,  the  dl»qTiftJ!fnr»'H 
discipiinwT  ofleoaee  inchide  among  ottver  !hin«i 


The  proposed  amendments  to 
§  1  6.3(a)  would  define  an  SRO  oversight 
panel  to  mean  anv  body  of  persons 
having  the  authority  to  "review, 
recommend  or  establish  pclicies  or 
procedures  with  respect  to  the  seif- 
regulatory  duties  of  ihe  (SROi, 
including,  but  not  limited  to. 
compliance  activities  and  disciplinary 
policies." 

As  directed  by  section  206  of  the  1992 
Act.  the  Commission  alsc  proposed  to 
amend  8 1.63(d)  to  require  that  earii 
SRO  establish,  maintain  and  make 
available  to  the  general  public  a  notice 
of  all  those  rules  of  the  SRO  which  if 
violated  would  constitute  a 
"disciplinary  offense    under  §  1  63  The 
requirement  was  intended  to  enable  any 
perstm  who  had  been  found  to  have 
committed  a  rule  violation  by  an  SRO  to 
determine  whether  that  violation  was  in 
fact  a  "disciplinary  offense"  for  the 
purposes  of  §  1,63  and  whether  he  or 
she  would  be  disqualified  from  SRO 
committee  service  for  a  prescr.bed 
period. 

2.  Comments  received  Several 
commenters  criticized  the  proposed 
definition  of  oversight  panel  as  being 
too  broad,  CME.  CSC.  NYCE  and 
N'^'MEX  each  suggested  alternative 
de&nitioits  which  generally  focused  on 
bodies  which  overs**  an  SRO  s 
surveillance,  compliance,  rule 
enforcement  and  disciplinary 
procedures. 

3.  Amended  reguiaf J  on  2  6J  In 
accordance  with  ihe  commenters" 
suggiastions,  the  Commission  has 
amended  §  l,63(a)(4)  to  define 
"oversight  panels"  as  panels  which 
oversee  an  SRO  s  policies  or  procedures 
with  respect  to  its  surveillance. 
compliance,  rule  enforcement  or 
disciplinary  responsibilities.'^  Section 
1.63's  service  prohibition  applies  to 
each  committee  which  exercises  any  of 
the  enumerated  oversight  duties,  even  if 
such  duties  are  only  part  of  the 
committee's  responsibilities. 
Accordingly,  SRO  committees,  such  as 
executive  committees  which  have  a 
wide  range  of  duties  in  addition  to 
oversight  duties,  will  stiii  be  considered 
an  "oversight  panel"  for  purposes  of 
Commission  §  1  63. 

The  Commission  al.so  is  revising 
^  1  63(d)  to  require  that  each  SRO 
submit  Its  listing  of  disciplinary 
offenses  to  the  Commission  at  the 
beginning  of  each  calendar  year  to  the 
extent  necessary  to  reflect  any  revisions 


to  the  list  over  the  previous  year.  This 
requirement  would  assist  the 
Commission  in  monitoring  eadi  SRO's 
compliance  with  §  1  63/'^ 

D.  Submission  of  Rules  Com,plying  With 
Regulations  1.63  and  1  64 

I.  Amended  §1.4Udl  The 
Commission  has  amended  its  ^  1  41(d) 
to  make  clear  that  contraci  market  rules 
which  add.-^ss  §  1  63  and  l  64  s 
requirements  for  SRO  boards  and 
com.mittoes  are  not  exempt  from  the 
filing  requirement  of  section 
5a{aj(12)(.M  of  the  Act  and  Commission 
§  1  41.  Previously,  1  41(d)  m.ay  have 
created  a  conflict  with  §  1.63  and  1.64 
as  §  1  41(d)  exemp'ed  rules  addressing 
the  "organization  and  ad.ministrative 
procedures  of  a  contract  market's 
governing  bodies"  from  the 
Commission's  rule- filing  requirements. 

E.  Additional  Requirements  of  Section 
206  of  the  1992  Act 

The  Commission  notes  that  various 
other  requirements  of  section  206  of  the 
1992  Act  are  satisfied  by  Commission 
§  1.63,  thus  eliminating  the  need  to 
establish  any  new  Commission 
regulations.  For  instance,  section  206  of 
the  1992  Act  requires  that  SROs  prohibit 
disciplinary  committee  service  by 
persons  with  certain  disciplinary 
records.  As  indicated  above, 
Commission  §  1.63  already  prohibits 
service  on  SRO  disciplinary  committees, 
as  well  as  on  governing  boards  and 
arbitration  panels.'by  persons  who  have 
romm.itted  certain  enumerated 
disciplinary  offenses. 

111.  Conclusion 

The  final  §1.64  and  1.67  and  final 
amendments  to  §§  1.41  and  1  63 
implement  the  statutory  directives  of 
sections  5a,  8c  and  17  of  the  Act,  as  they 
were  amended  by  section  206  of  the 
1992  Act.  with  respect  to  composition  of 
SRO  governing  boards  and  major 
disciplinary  committees,  restrictions  on 
SRO  oversight  panel  service  and 
disciplinary  action  notices  for 
customers. 

TV.  Related  Mmtten 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.Q  601  et  seq..  requires 
that  agencies,  in  prop>osing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  contract 


variouj  SRO  rate  rioiationa  and  any  violation  of  the 
Act  ar  the  rommisaion  i  i^gulationa, 

"  T>i(we  r*i»pons!bilitie«  pertain  to  l»th  the 
finanaaJ  and  Tude  practice  requiremenB  of  an 
5RO 


"  The  CSC  suggeated  In  lU  commenti  that  the 
CommiMion  reviie  cartaio  lubctanbve  piovlsloai  of 
current  Coounlssion  Regulation  1  63.  The 
CommiMion  has  determined  lo  not  reviait  any  other 
provisions  of  S  1. 03  at  this  time. 


economic 
number  of 
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markets  a'"  not  "small  entities"  for 
purposes  cf  the  RFA,  and  that  the 
Commission,  therefore,  need  not 
consider  the  effect  of  proposed  rules  on 
contract  markets.  47  FR  18618, 18619 
(April  30.  1982). 

Furthermore,  the  Chairman  of  the 
Commission  previously  has  certified  on 
behalf  of  the  Commission  that 
comparable  rule  proposals  effecting 
registered  futures  associations,  if 
adopted,  would  not  have  had  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  51 
PR  44866,  44868  (December  12. 1986). 
Therefore,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  Section  3(a)  of  the 
RFA.  5  U.S.C.  605(b).  that  the  action 
taken  herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
FRA  ),  44  U.S.C.  3501  et  seq..  imposes 

I  erlain  requirements  on  federal  agencisH 
(including  the  Commission)  in 
connection  with  their  conducting  or 
■-ponsorin^  any  collection  of 
information  as  defined  by  the  ?KA.  in 
romphance  with  the  PRA,  the 
Commi.4,sion  previou.sly  submitted  this 
rule  in  proposed  form  and  its  a.ssodated 
information  coiie<:tion  requirements  to 
the  Office  of  Mana^^ement  and  Budget 
COMB").  The  OMB  approved  the 
collection  of  information  e!wo<:ia»»d 
with  this  rule  on  June  14,  1993  and 
assigned  O.MB  cortrul  numS^r  30'm- 
('022  to  the  rule.  The  burden  asvM  lated 
With  this  entire  collection,  in  I  ,.!:ng 
ti'iis  final  rule,  is  as  follows 
Average  burden  hnurs  per  response; 

613.26 
Sumber  of  respcndrnts:  4,295 
Frequency  of  response;  on  occasion 

The  burden  associated  with  this 
specific  final  rule  is  as  follows: 

Average  burden  hours  per  response; 

1  25 
\'umber  of  respondents;  27 
Frt-quency  of  response;  annually 

Copies  of  the  OMB-epproved 
information  coHection  package 
nssociated  with  this  rjlemaiar.g  maybe 
otnamed  from  Gar>'  vVaxman.  Office  of 
Management  and  Budget,  room  3220. 
NEOB,  Washington.  DC  20503.  (202) 
]-t5-7340 

I  ist  of  Subjects  in  17  CFR  Part  1 

Commnd:tY  futures.  Contrect  markets, 
Clearing  organizations.  Registered 
futures  asMH::iations,  Memlwrs  of 
contract  market. 

In  consideration  of  the  fort>v' .,;  :g  and 
based  on  the  author 'v  contamf^d  m  the 


Commodity  Exchange  Act  and,  in 
particular,  sections  3,  4b.  5.  5a.  6,  6b,  8. 
8a,  9. 17,  and  23(b)  thereof.  7  U.S.C.  5, 
6b.  7.  7a,  8.  13a.  12.  12a,  13,  21  and 
26(b)  the  Commission  hereby  amends 
title  17.  chapter  I,  part  1  of  the  Code  of 
Federal  Regulations  by  amending 
existing  §§  1,41  and  1.63  and  by 
adopting  new  §§1.64  and  1.67  as 
follows 

PART  1~  GENERAL  R6GULA''')ON5 
UNDER  THE  COMMODfTY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  USC  2,  2a.  4,  4a,  6.  6a.  6b.  6c. 
6d,  6e,  6f,  6g.  6h.  6i.  6j.  6k.  61.  6m,  6n,  6o. 
7.  7a.  8.  9, 12. 12a.  12c.  13a.  ISa-l.  16, 19, 
21,  23.  and  24,  unless  otherwise  stated. 

2.  Section  1.41  is  amended  by  revising 
paragraph  (d)  heading  and  {d)(l) 
introductory  text  to  read  as  follows: 

§  i  4'     Contrscl  fnariurt  'ji«t,  »,,it>r',t«i,or 
oi"  rij|«t  to  tt^«  C:onirrii»8K>n    eiiempt'o"  o» 
certain  ruk««. 

*  •  •  •  > 

(d)  Rules  that  are  exempt  from  the 
requirements  of  section  5a(a)(12)(A)of 
the  Act.  (1)  Except  as  other\\-ise 
proxided  by  §§  1.63  and  1.64.  contract 
market  rules  that  do  not  relate  to  terms 
and  conditions  are  exempt  from  the 
requirements  of  section  5a(a){12)(A)  of 
the  Act  and  this  section  where  such 
rule,s  address: 

•  •         •         •        • 

3.  Section  1.63  is  amended  by 
redesignating  paragraph  (a)(6)  as  (a)(7); 
by  redesignating  paragraph  (a)(4)  as 
(a)(6);  by  adding  a  new  paragraph  (a)(4); 
and  by  revising  paragraphs  (a)(2).  (a)(5). 
newly  redesignated  paragraph  (a)(6).  (b) 
introductory  text,  and  (c)  through  (f)  to 
read  as  follows: 

5  t  ,63  Sfto^lce  on  »«lf-regui8tofy 
organization  govftrninfl  boarot  or 
committse*  by  pmtont  wftfi  diicipiina.r^ 

laj  *    •   • 

(2)  Disciplinary  committee  means  any 
person  or  panel  authorized  by  a  self- 
regulatory  organization  to  conduct 
disciplinary  hearings,  to  settle 
disciplinary  charges,  to  impose 
disciplinary  sanctions  or  to  hear  appeals 
thereof. 

(4)  Oversight  panel  means  any  panel 
authorized  by  a  self-regulatory 
organization  to  revipw  '■ecommend  or 
establish  policies  cr  pr  >  edures  with 
respect  to  the  self-regulatory 
organization's  surveillance,  compliance, 
rule  enforcement  or  disciplinary 
responsibilities. 


(5)  Final  decision  means: 

(i)  a  decision  of  a  self-regulatory 
organization  which  cannot  be  further 
appealed  within  the  self-regulatory 
organization,  is  not  subject  to  the  stay  of 
the  Commission  or  a  court  of  competent 
jurisdiction,  and  has  not  been  reversed 
by  the  Commission  or  any  court  of 
competent  jurisdiction;  or, 

(ii)  any  decision  by  an  administrative 
law  judge,  a  court  of  competent 
jurisdiction  or  the  Commission  which 
has  not  been  stayed  or  reversed. 

(6)  Disciplinary  offense  means: 

(i)  any  violation  of  the  rules  of  a  self- 
regulatory  organization  except  those 
rules  related  to 

(A)  decorum  or  attire, 

(B)  financial  requirements,  or 

(C)  reporting  or  recordkeeping  unless 
resulting  in  fines  aggregating  more  than 
$5,000  within  any  calendar  year; 

(ii)  any  rule  violation  describeid  in 
subparagraphs  (a)(6)(i)  (A)  through  (C) 
of  this  regulation  which  involves  fraud, 
deceit  or  conversion  or  results  in  a 
suspension  or  expulsion; 

(iii)  any  violation  of  the  Act  or  the 
regulations  promulgated  thereunder;  or, 

(iv)  any  failure  to  exercise  supervisory 
responsibility  with  respect  to  acts 
described  in  paragraphs  (a)(6)  (i) 
through  (iii)  of  this  section  when  such 
failure  is  itself  a  violation  of  either  the 
rules  of  a  self-regulatory  organization, 
the  Act  or  the  regulations  promulgated 
theKunder. 

(v)  A  disciplinary  offense  mast  arise 
out  of  a  proceeding  or  action  which  is 
brought  by  a  self-regulatory 
organization,  the  Commission,  any 
federal  or  state  agency,  or  other 
governmental  body. 

(7)  Settlement  agreement  means  any 
agreement  consenting  to  the  imposition 
of  sanctions  by  a  self-regulatory 
organization,  a  court  of  competent 
jurisdiction  or  the  Commission. 

(b)  Each  self-regulatory  organization 
must  maintain  in  effect  rules  which 
have  been  submitted  to  the  Commission 
pursuant  to  section  5a(a)(12){A)  of  the 
Act  and  §1.41  or.  in  the  case  of  a 
registered  futures  association,  pursuant 
to  section  17(j)  of  the  Act,  that  render 
a  person  ineligible  to  serve  on  its 
disciplinary  committees,  arbitration 
panels,  oversight  panels  or  governing 
board  who; 


(c)  No  person  may  serve  on  a 
disciplinary  committee,  arbitration 
panel,  oversight  panel  or  governing 
board  of  a  self-regulatory  organization  If 
such  person  is  subject  to  any  of  the 
conditions  listed  in  paragraphs  (b)  (1) 
through  (6)  of  this  section. 

(d)  Each  self-rwgulatory  organization 
shall  submit  to  the  Commission  a 
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SI  hedule  listing  all  those  rule  violations 
•A  hich  constitute  disciplinary  offenses 
IS  defined  in  paragraph  (a)(6)  (i)  of  this 
section  and  to  the  extent  necessary  to 
reflect  revisions  shall  submit  an 
amended  schedule  within  thirty  days  of 
the  end  of  each  calendar  year.  Each  self- 
regulatory  organization  must  maintain 
and  keep  airrent  the  schedule  required 
by  this  section,  post  the  schedule  in  a 
public  place  designed  to  provide  notice 
to  members  and  otherwise  ensure  its 
availability  to  the  general  public. 

(e)  Each  self- regulatory  organization 
shall  submit  to  the  Commission  within 
thirty  days  of  the  end  of  each  calendar 
year  a  certified  list  of  any  persons  who 
have  been  removed  from  its  disciplinary 
committees,  arbitration  panels, 
oversight  panels  or  governing  board 
pursuant  to  the  requirements  of  this 
regulation  during  \he  prior  year. 

(f)  Whenever  a  self-regulatory 
organization  finds  by  final  decision  that 
a  person  has  committed  a  disciplinary 
offense  and  such  finding  makes  such 
person  ineligible  to  serve  on  that  self- 
regulatory  organization's  disciplinary 
committees,  arbitration  panels, 
oversight  panels  or  governing  board,  the 
self-regulatory  organization  shall  inform 
the  Commission  of  that  finding  and  the 
length  of  the  inehgib;hty  in  any  notice 

it  IS  required  to  provide  to  the 
Commission  pursuant  to  either  Section 
17(h)(1)  of  the  .\ct  or  Commission 
regulation  9  11. 

4.  Section  1.64  is  added  to  read  as 
follows: 

1 1.64     Compo«itton  of  var>ou«  »eif- 
r»gulatory  ofganJzation  govarning  boards 
■nd  major  disciplinary  committees 

(aj  DefiniUons.  For  purposes  of  this 
section: 

(1)  Self-regulatory  organization  means 
self-regulatory  organization"  as 

defined  in  §  1.3(ee).  not  including  a 
"clearing  organization"  as  defined  in 
§  1.3(d). 

(2)  Major  disciplinary  committee 
means  a  committee  of  persons  who  are 
authorized  by  a  self-regulatory 
organization  to  conduct  disciplinary 
hearings,  to  settle  disciplinary  charges, 
to  impose  discipiinary  sanctions  or  to 
hear  appeals  thereof  m  cas«s  involving 
any  violation  of  the  rules  of  the  self- 
regulatory  organization  except  those 
which- 

(i)  are  related  to 

(A)  decorum  or  attire, 

(B)  financial  .'equirements,  or 

(C)  reporting  or  recordkeeping;  and, 
(u)  do  not  involve  fraud,  deceit  or 

conversion, 

(3)  Regular  voting  member  of  a 
governing  board  means  any  person  who 
IS  eligible  to  vote  routinely  on  matters 


being  considered  by  the  board  and 
excludes  those  members  who  are  only 
eligible  to  vote  in  the  case  of  a  tie  vote 
by  the  board. 

(4)  Membership  interest  (i)  In  the  case 
of  a  contract  market,  each  of  the 
following  will  be  considered  a  different 
membership  interest: 

(A)  Floor  orokers, 

(B)  Floor  traders. 

(C)  Futures  commission  merchants, 
P)  Producers,  consumers,  processors. 

distributors,  and  merchandisers  of 
commodities  traded  on  the  particular 
contract  market. 

(E)  Participants  in  a  variety  of  pits  or 
principal  groups  of  commodities  traded 
on  the  particular  contract  market;  and, 

(F)  Other  market  users  or  participants; 
except  that  with  respect  to  paragraph 
(c)(2)  of  this  section,  a  contract  market 
may  define  membership  interests 
according  to  the  different  pits  or 
principal  groups  of  commodities  traded 
on  the  contract  market. 

(ii)  In  the  case  of  a  registered  futures 
association,  each  of  the  follovdng  will 
be  considered  a  different  membership 
interest: 

(A)  Futures  commission  merchants, 

(B)  Introducing  brokers, 

(C)  Commodity  pool  operators, 

P)  Commodity  trading  advisors;  and, 

(E)  Associated  persons,  except  that 
under  paragraph  (c)(3)  of  this  section  an 
associated  person  will  be  deemed  to 
represent  the  same  membership  interest 
as  its  sponsor. 

(b)  Each  self-regulatory  organiz,:ition 
must  maintain  In  effect  standards  and 
procedures  with  respect  to  its  governing 
board  which  have  been  submitted  to  the 
Commission  pursuant  to  section 
5(a)(12)(A)  of  the  Art  and  §  1  41  or, 
when  applicable  to  a  registered  futures 
association,  pursuant  to  section  17()]  of 
the  Act,  that  ensure: 

(1)  That  twenty  percent  or  more  of  the 
regular  voting  members  of  the  board  are 
persons  who: 

(i)  Are  knowledgeable  of  futures 
trading  or  financial  regulation  or  are 
otherwise  capable  of  contributing  to 
governing  boiard  delit>erations;  and, 

(ii)  (A)  Are  not  members  cf  tiie  self- 
regulatory  organization, 

IB)  Are  not  currently  salaried 
employees  of  the  seif-regulatory 
orcanization, 

iC)  Are  not  primarily  performing 
services  for  the  self-regulatory 
organization  in  a  capacity  other  than  as 
a  member  of  the  self-regulatory 
organization's  governing  board,  or 

(D)  Are  not  officers,  principals  or 
employees  of  a  firm  whitii  holds  a 
membership  at  the  self-regulatory 
organization  either  in  its  own  name  or 
through  an  employee  on  behalf  of  the 
firm; 


(2)  In  the  case  of  a  contract  market, 
that  ten  percent  or  more  of  the  regular 

V  otmg  members  of  the  governing  board 
be  comprised  where  applicable  of 
persons  representing  farmers, 
producers,  merchants  or  exporters  cf 
principal  ccmmodities  underlying  a 
commodity  futures  or  commodity 
option  traded  on  the  contract  market; 
and 

(3)  That  the  board's  membership 
includes  a  diversity  of  mem.bership 
interests.  The  self-regulatory 
orgenization  must  be  able  to 
dem,onstrate  that  the  board  membership 
fairly  repn»sents  the  diversity  of 
intoresLs  at  .such  self- regulatory 
organization  and  is  other\\'ise  consistent 
with  this  regulation  s  composition 
reouirements; 

fc)  Each  self-regulatory  organization 
must  maintain  in  effect  rules  with 
respect  to  its  major  disciplinary 
com.mittees  which  have  been  submitted 
to  the  Commission  pursuant  to  section 
5a(a)(12]{A)  of  the  Act  and  §1.41  or, 
when  applicable  to  a  registered  futures 
association,  pursuant  to  section  17(j)  of 
the  Act,  that  ensure: 

(1)  That  at  least  one  member  of  each 
ma)or  disciplinary  committee  or  hearing 
panel  thereof  be  a  person  who  is  not  a 
member  of  the  self-regulatory 
organization  whenever  such  committee 
or  panel  is  acting  with  respect  to  a 
disciplinary  action  in  which: 

(i)  The  subject  of  the  action  is  a 
member  of  the  self-regulator\- 
organization's: 

(A)  Governing  board,  or 

(B)  Major  disciplinary  committee;  or, 
(ii)  Any  of  the  charge'd,  alleged  or 

adjudicated  contract  market  rule 
violations  involve; 

(A)  Manipulation  or  attem.pted 
m.anipulation  of  the  price  of  a 
commodity,  a  futures  contract  or  an 
opUon  on  a  futures  contract,  or 

(B)  Conduct  which  directly  results  in 
financial  harm  to  a  non-member  of  the 
contract  market; 

(2)  In  the  case  of  a  contract  market, 
that  more  than  fifty  percent  of  each 
major  disciplinary  committee  or  hearing 
panel  thereof  include  persons 
representing  membership  interests  other 
than  that  of  the  subject  of  the 
disciplinary  proceeding  being 
considered; 

(3)  In  the  case  of  a  registered  futures 
association,  that  each  major  disciplinary 
committee  or  hearing  panel  thereof 
include  persons  representing 
membership  interests  other  than  that  of 
the  subject  of  the  disciplinary 
proceeding  being  considered;  and, 

(4)  That  each  major  disciplinary 
committee  or  hearing  panel  thereof 
include  sufficient  different  membership 
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i::terests  so  ,is  to  ensure  faimwss  and  to 
prevent  special  treatment  or  prcferecice 
for  any  person  in  the  conduct  of  a 
committee's  or  the  pnnpj's 
rpsponsibihties. 

(d)  Each  salf-reguiatory  organization 
must  submit  to  tho  Commission  within 
thirty  days  after  each  governing  board 
election  a  list  of  the  governing  board's 
n.embers,  tiie  membership  interests  they 
represent  and  how  the  composition  of 
v.\.v  soveminj^  board  otherwise  meets  the 
rf'q.;;rpnr!9nts  o'  §  1.64(b)  and  the  self- 
nvuiatorv  orKaj'iization's  implementing 
standards  and  procedures. 

5.  Section  1  67  is  added  to  read  as 
follows: 

S 1  67    Notification  of  ftrwJ  di»clp)ln8'> 
Bctiori  involving  financial  harm  so  a 
customw. 

(aj  Definitions.  For  purposes  of  this 
•taction : 

(1)  Final  disciplinary  action  means 
any  decision  by  or  settlement  with  a 
contract  market  in  a  disciplinary  matter 
which  cannot  be  farther  appealed  at  the 
contract  market,  is  not  subject  to  the 
stay  of  the  Commission  or  a  col;t  of 
competent  jurisdirf.on,  and  has  not 
been  reversed  by  the  Commission  or  any 
court  of  competent  junsdiction. 

fb)  Upon  any  Final  disciplinary  artinn 
in  which  a  contract  market  finds  that  a 
member  has  committed  a  rule  violation 
liiat  involved  a  L'ansartion  for  a 
customer,  whet_her  executed  or  not,  tc; d 
that  resulted  in  fir.encial  ham  to  the 
customer 

(l)(i)  the  contrart  ma.'-ket  shall 
promptly  provide  written  notice  of  the 
disciplinary  action  'o  the  futures 
commission  merchant  tnat  cleared  the 
transaction;  and, 

(li)  a  futures  cor.inus*.ion  rut-ri.iiaiit 
that  receivHS  a  notif»,  under  paragraph 
(biil)(i)  of  this  section  sha;!  promptly 
provide  written  notice  of  the 
disciplinary  action  to  the  cu-sSor-.T  «'-. 
disclosed  on  its  books  and  rw;ords.  if 
the  customer  is  another  hifiures 
cnmmi.ssion  merr^hant,  such  futures 
commission  menihant  shall  promptly 
provide  Uie  notice  to  the  customer, 

12)  A  written  notice  required  by 
paragraph  (bjdj  cf  tins  section  must 
include  the  principal  facts  of  the 
disciplinary  action  and  a  statement  thai 
the  contract  market  has  found  that  the 
member  has  committed  a  rule  violati  jn 
that  involved  a  transaction  for  the 
customer,  whether  executed  or  not.  end 
that  resuhed  In  financial  harm  to  the 
customer.  For  the  purposes  of  this 
paragraph,  a  notice  which  includes  the 
information  listed  in  §  ft  1  ifb)  shall  be 
deemed  to  include  the  principal  farts  cf 
tho  disciplinary  action  thereof. 


lssu(*d  Ti  V,  a}.h:n,atfi.T,  VX]  on  June  29. 
r>93,  .?y  {.'.(-'  C'kjruraissian.. 
leaxi  A   W(>bb. 
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SECURfTtES  AND  EXCHANGE 
COMMISSION 

17CFRPan  240 

[Release  No  14-32586   File  Nc  ST- 

34-92] 

RiN  «35-AF€^ 

Earty  Warning  Rule 

AGENCY:  Securities  and  Exchange 

Commission. 

ACnON:  Final  rule  amendments. 

SUMMARY;  The  Securities  and  Exchange 
;  .ijcrr.  ssion  (the  "Commission")  is 
amending  Rule  17a-ll  imder  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").  The  amendments  are 
designed  to  reduce  certain  reporting 
burdens  on  brokers  and  dealers  by 
elimina;.ns.  a.mang  other  things,  the 
current  re-q  :  i^ii  fn  •  that  a  broker  or 
dealer  subr:  11  supplemental  reports  to 
the  Commission  and  other  regulatory 
bodies  when  its  net  capital  declines 
below  certain  specified  levels,  or  in 
other  instances  that  indicate  the 
existence  of  financial  or  operational 
difficulties. 

EFFECTVE  DATE.  The  amendments  shall 
ti--  ccne  t- 'f'.-ftiv'"  on  A'!e'j<Jt  12   1993. 
FOR  FURTHER  INFO«MATK>N  COS'TACT: 
.Mi<  hae!  A  V'a;    hiaroli,  (202)  272- 
.504   Rrv  r  "  >  Coffin.  (202)  272-7375. 

-  h    zh:.  !'  K  King.  (202)  272-3738. 
I  :'.■.-,:>•;  nf  Mqrk^.t  Regulation,  450  Fifth 
<r;,^.'   N\v     vV-i'.'cnt^tcin.rx:  20549. 

SUPPtEMEWT-iRY  Wf ORMATtOK. 

1   Introd  action 

A.  Background 

St  t  ion  17(a)  of  the  Exchange  Act 

pr  iv.dMs  thf>  Commission  with  the 
3  j;,on*y  to  promulgate  rules  requiring 
reiiistered  broker-dealers  to  make  and 

transmit  n^ports  that  the  Commission 
deems  necessary  in  the  pubhc  interest 
cr  for  the  protection  of  investors. 

F\irsuar.t  to  this  authority,  the 

Commission  adopted  R,.]e  i'a-11  (the 
"Rule")  in  1971'  The  R;;;e  i-r-posAs  a 
duty  on  broker-dee lers  t:  rep:,.ri  ne* 
capi'ai  and  other  oper&'.c::,nn!  problems 
and  to  file  reports  regarcncK  ihose 
problems  within  certain  t;n-t-  p»'n,v>i^ 


Although  there  have  been  minor 
revisions  to  the  Rule  since  it  was 
adopted,  this  is  the  first  comprehensive 
examination  of  Rule  17a-ll  in  over  20 
years.  The  Commission  beUeves  that  the 
requirements  to  file  FOCUS  Reports 
may  be  eliminated  without 
compromising  the  ability  of  the 
Commission  or  the  Designated 
Examining  Authorities  ("DEAs")  to 
monitor  the  condition  of  broker-dealers. 

B.  Proposal 

On  October  26. 1992.  the  Commission 
proposed  for  comment  amendments  to 
Rule  17e-ll^  that,  in  part,  would  reUeve 
broker-dealers  of  the  obligation  to 
furnish  the  Commission  with  Part  D  or 
Part  HA  of  Form  X-17A-5  ("FOCUS 
Report") '  when  their  net  capital 
decUnes  below  certain  levels.  During 
the  public  comment  period,  the 
Commission  authorized  the  Chvision  to 
issue  a  no-action  letter  permitting  the 
DEAs  to  waive  the  requirement  to  file  a 
FOCUS  Report  as  currently  required  by 
paragraphs  (a)  and  (b)  of  Rule  17ft-ll. 
In  response  to  its  proposal  to  amend 
Rule  17a-ll,  the  Commission  received 
two  comment  letters,  one  from  the 
National  Association  of  Securities 
Dealers.  Inc.  (the  "NASD"),  and  one 
from  the  Chicago  Mercantile  Exchange 
(the  "CME"),  both  of  which  supported 
the  proposed  amendments.  The 
Commission  is  adopting  the  proposed 
amendments  in  substantially  the  form  as 
proposed. 

n.  Rule  Amendments 

A.  Paragraph  (a) 

Currently,  paragraph  (a)  of  Rule  17a- 
11  requires  every  broker-dealer  whose 
net  capital  falls  below  its  required 
minimum  level,  or  whose  total 
outstanding  principal  amounts  of 
satisfactory  subordination  agreements 
exceed  allowable  levels  for  more  than 
90  days,  to  do  two  things.  First,  the 
broker-dealer  must  give  notice  of  the 
event  on  that  same  day.  Second,  the 
broker-dealer  must  file  a  FOCUS  Report 
within  24  hours  of  the  notice. 

The  Commission  is  eliminating  the 
requirement  that  broker-dealers  file  a 
FOCUS  Report  within  24  hours  after 
notifying  the  Commission  of  a  net 
capital  deficiency.  Broker-dealers  will 


■  Seair.tiM  Exchang*  Ac!  Kf inas*  So.  9264  (July 
30. 1971     3r  FR  14725  (Aug.  11. 1971). 


'SecuriLiM  Exchange  Act  RalaMc  No.  31355  (Oct 
26.  1992).  57  FR  49156  (Oct  30.  1992). 

'FOCirs  RAporif  o->nifl!n  »rh»^i!l«#  Including  th« 
brokf^^  ■■;H*t,iB;  .^  r«w"  ,>},.  u    n^^.i-;.    ■  .":  liabiiitieA. 
and  ir.i.,c.e  aj,J  ex^'suiei  ^-iii.u:i>*. ..  Pail  HA  U 
Gled  by  brokar-daaJan  tiM  do  nol  clear  or  carry 
customar  accounts,  and  those  broker -daalari  that 
are  aubjecl  to  the  requirements  of  paragraphs  (aK2) 
and  (a)rj',  ofKulo  l^r.3-1.  Part  0  is  filad  by  all  other 
h'  [!w  i>vi>>-'w>.-i|,,i,'Hd  inaganaralsecurltias 
b  Ain«s  aaa  i^-Ji»j.  to  paragraph  (aXl)  of  Rule 
ISc^t. 


37656         FederaJ  Register  /  Vol    58,  No.   132  /  Tuesday,  July  13,  1993  /  Rules  and  Regulations 


remain  obligated  to  transrr.it  notice  of  a 
net  capital  definenry  on  the  same  day 
cf  the  ocL'-irrente.  Tnlike  the  previous 
rjle.  however,  the  amendrr>ents  require 
the  notice  to  specif\'  the  broker-dealer's 
net  capital  requirement  and  its  current 
amount  of  net  capital.*  The  amendments 
also  require  a  broker- dealer  who  has 
been  notified  by  the  Commission  or  its 
DEA  of  a  net  capital  deficiency  to  give 
notice  of  the  deficiency,  even  if  the 
broker-dealer  disagrees  with  the 
Commission's  or  the  DEA's 
determination.  In  such  a  case,  the 
amendments  permit  the  broker-dealer  to 
specif)'  the  reasons  for  its  disagreement 
in  the  notice. 

The  same-day  notice  requirement 
gives  the  Commission  and  the  DEAs 
adequate  early  warning  of  financial  or 
operational  problems.  After  receiving 
notice  cf  a  capital  deficiency,  the 
Commission  or  a  DEA  will  be  able  to 
increase  its  surveillance  of  a  broker- 
dealer  e.xperiencing  difficulty  and  to 
obtain  any  additional  information 
necessary  to  assess  the  broker-dealer's 
financial  condition. 

The  amendments  also  eliminate  the 
notification  requirement  for  broker- 
dealers  whose  total  outstanding 
principal  amounts  of  satisfactory 
subordination  agreements  exceed  the 
maximum  allowable  for  a  period  in 
excess  of  90  days.  A  broker-dealer  is 
currently  required,  pursuant  to 
paragraph  (c)(2)  of  Rule  15c3-ld,  to  give 
notice  to  its  DEA  if.  after  giving  effect 
to  all  subordinated  loans  that  are  mature 
or  which  are  scheduled  to  mature 
within  six  months,  its  net  capital 
declines  below  the  identical  levels 
contained  in  paragraph  (a)  of  Rule  17a- 
11.  The  Commission  believes  that  the 
notice  provided  for  in  Rule  15c3-ld  is 
sufficient  to  give  regulators  an  early 
warning  of  problems  involving  a  broker- 
dealer's  subordinated  loan  agreements. 

B.  Paragraph  (b) 

Paragraph  (b)  of  Rule  17a-ll 
currently  requires  every  broker-dealer 
whose  net  capital  does  not  equal  or 
exceed  a  certain  level  to  file  a  monthly 
FOCUS  Report  for  at  least  three  months. 
The  capital  level  contained  in  paragraph 
(b)  is  higher  than  the  minimum  level 
referred  to  in  paragraph  (a),  and  is 
referred  to  as  an  "early  warning  level." ' 


When  a  broker-dealer's  net  capital  level 
is  declining,  it  would  first  trigger  the 
filing  requirements  set  forth  m 
paragraph  (b)  of  the  Rule.  If  the  broker- 
dealer's  net  capital  continues  to  drop, 
and  it  falls  below  the  broker-dealer's 
base  minimum  capital  requirement,  the 
broker-dealer  would  be  required  to 
comply  with  the  additional  FOCUS 
Report  filing  and  notice  requirements  of 
paragraph  (a)  of  the  Rule. 

The  amendments  to  paragraph  (b)  of 
the  Rule  eliminate  the  requirement  that 
a  broker-dealer  file  a  FOCUS  Report 
within  15  days  after  the  end  of  each 
month  for  three  successive  months.  In 
lieu  of  this  requirement,  the 
amendments  require  brokers-dealers  to 
give  notice  promptly  (but  within  24 
hours)  after  the  event  triggering  the 
filing  requirement.  The  Commission 
expects  daat  this  notice  requirement  will 
be  sufficient  to  alert  the  Commission 
and  the  broker-dealer's  DEA  that  a 
broker-dealer  may  be  experiencing 
financial  or  operational  difficulty. 
Thereafter,  the  Commission  or  the  DEA 
may  require  any  additional  information 
that  it  deems  necessary  to  monitor  the 
condition  of  the  broker-dealer. 

In  their  comment  letters,  both  the 
NASD  and  the  CME  supported  the 
proposed  elimination  of  the  reporting 
requirements.  The  NASD  and  the  CME 
agreed  that  prompt  notice  by  a  broker- 
dealer  experiencing  financial  or 
operational  difficulties  will  provide  its 
DEA  with  sufficient  early  warning  to 
monitor  the  broker-dealer's  condition. 

C.  Paragraph  (b)(4) 

The  Commission  is  amending  certain 
other  paragraphs  of  Rule  17a-ll.  For 
example,  there  are  references  in 
paragraph  (b)(4)  of  Rule  17a-ll  to  three 
existing  notice  provisions  set  forth  in 
the  net  capital  rule  requiring  broker- 
dealers  subject  to  those  provisions  to 
give  notice  in  accordance  thereto. 
However,  paragraph  (b)(4)  of  Rule  17a- 
11  does  not  reference  all  of  the 
applicable  net  capital*  or  customer 
protection  rule^  notice  provisions  (such 
as  the  requirement  to  give  notice  of  large 
withdrawals  of  capital  under  paragraph 
(e)  of  Rule  15c3-l),  and  the  Commission 


'  Many  of  the  notice*  rvceived  by  the  Commisaion 
iir^ady  contain  this  iofomution.  The  Commijsion 
beheves  it  would  be  appropriate,  however,  to 
specify  the  contents  of  ibe  notice  in  the  Rule  to 
standardize  the  notices  received. 

'  There  are  three  early  warning  leveU.  First,  a 
broker -deaJer  that  has  elected  to  compute  its  net 
capital  under  'h>-  ba.'sic  method  must  give  notice  if 
.'s  iS}>j,— >8a(f>   n  i-r'R.:!n»>»s   is  defined  in  Rule  15c3- 
1   -ixcixi'ls  ".  ;v:  por-tTi'   -1  .13  ne(  capital.  Second, 
a  broker  deaier  thai  computes  its  net  capital  under 


the  alternative  standard  is  required  to  give  notice 
if  its  net  capital  falls  below  5  percent  cf  its 
aggregate  debit  items  computed  in  accordance  with 
the  Formula  for  Determination  of  Resene 
Requirement  for  Broker*  and  Deaif^r;  onde:  Rule 
15c3-3.  Third,  a  broker-dealer  that  comp>;t<M  its  net 
capital  under  either  standard  is  required  lo  give 
notice  if  its  total  net  capital  declines  below  1 20 
percent  of  its  minimum  requirement.  If  a  broker- 
dealer  falls  out  of  net  capital  compliance,  it  must 
comply  with  both  paragraphs  (a)  and  (b)  of  Ru)e 
l7»-n. 

•Rule  15c3-l  (17  CFR  240.1 5C3-1). 

'  17  CFR  240.15c  J-3. 


believes  it  would  be  appropriate  for  the 
Rule  to  do  so.  Accordingly,  the 
Commission  is  amending  Rule  17a-ll 
to  refer  to  five  previously  existing  notice 
provisions  contained  in  the  net  capital 
rule,  the  customer  protection  rule,  and 
Rule  17a-5, 

These  amendments  do  not  add  any 
ad  Jitionai  reporting  burdens  because 
Ihey  simply  reference  certain  notice 
sections  for  clarification  purposes  and 
do  not,  by  themselves,  create  an 
obligation  to  report.  Additionally,  the 
net  capita!  rule,  the  customer  protection 
rule  and  Rule  ira-5  will  remain 
unchanged  [with  the  exception  of  minor 
te<,hnic6l  revisions  to  Rule  17a-5  and 
Rule  l?c3-ld  discussed  below].  Rather, 
the  Rule  will  be  clarified  to  contain  a 
complete,  rather  than  a  partial,  listing  of 
the  Commission's  financial 
responsibility  notice  requirements. 

D.  Paragraph  (c) 

Under  current  paragraph  (c)  of  Rule 
17a-ll.  every  broker-dealer  is  required 
to  give  notice  immediately  if  it  fails  to 
make  and  keep  currunl  its  required 
books  and  records.  In  order  to  clarify  the 
time  within  which  notice  must  be 
transmittad  under  paragraph  (c)  of  the 
Rule,  the  amendments  require  notice  to 
be  provided  the  same  day  of  the  event. 

E  Paragraph  (f) 

Paragraph  (f)  of  the  Rule  (which  will 

be  redesignated  as  paragraph  (g)) 
requires  broker-dealers  to  give  notice  by 
telegraph  and  to  transmit  reports  to  the 
principal  office  of  the  Commission  in 
Washington,  DC,  the  regional  office  of 
the  Commission  for  the  region  in  which 
the  broker-dealer  has  its  principal  place 
of  business,  and  the  broker-dealer's 
DEA.  The  amendments  specify  that 
notice  required  by  the  Rule  may  be 
given  or  transmitted  by  means  of  either 
a  facsimile  transmission  or  telegraph. 
The  amendments  also  state  that  the 
report  required  by  paragraph  (c)  or 
paragraph  fd)  of  Rule  17a-ll  maybe 
transniiited  by  overnight  delivery. 

F.  Otter  Amendments 

The  Commission  is  adopting 
amendments  that  reorganize  the  Rule 
17a-ll's  structure  and  make  certain 
technical  revisions.  For  example, 
references  in  the  current  Rule  to  "his" 
will  be  changed  to  "its"  in  order  to 
eliminate  any  gender-specific  lang^uage. 

In  addition,  because  the  amendments 
will  redesignate  the  notice  requirement 
currently  contained  in  paragraph  (f)  of 
Rule  17a-ll  to  paragraph  (gj,  certain 
sections  of  Rule  17a-5  that  refer  to 
paragraph  (f)  rtjquire  technical 
modification.  Accordingly,  the 
Commission  is  adopting  revisions  to 


UMI 


Federal  Register  /  Vol    58.  No    132       Tuesday,  July  13,  1993  /  Rules  and  Re^alations  3  765: 


certain  sections  of  Rule  17a-5  that 
would  change  the  references  to 
paragraph  (Oof  Rule  i^a-ll  to 
paragraph  i;..]. 

Finally   paragraph  (c)(5)(i)  of  Rule 
15c3-ld  permits  a  broker-dealer  to 
obtain  temporary  subordinated  loans  in 
certain  circumstances  in  order  to 
participate  in  activities  such  as 
securities  underwritings  Currently, 
Rule  15c3-ld  prohibits  a  broker-dealer 
from  entering  into  a  tempKjrary 
<-  ibcrdinated  loan  during  any  period  in 
which  the  broker-dealer  is  subject  to 
"any  of  the  reporting  provisions"  of 
Rule  17a-ll.*  This  provision  was 
intended  to  cover  the  period  in  which 
a  broker-dealer  was  required  to  file 
FOCUS  reports  uinder  Rule  17a-ll, 
which  requirement  is  being  eliminated 
by  the  Commission. 

In  order  to  retain  the  net  capital  rule's 
prohibition  against  a  broker-dealer 
obtaining  a  temporary  subordinated 
loan  during  a  period  of  financial  or 
operational  difficulty,  the  Commission 
is  making  a  technical  amendment  to 
paragraph  fc)(5)(i)  of  Rule  15c3-ld. 
Based  on  a  recommendation  by  the 
NASD,  paragraph  (c){5)(j)  is  being 
amended  to  prohibit  a  broker-dealer 
from  obtaining  a  temporary 
subordinated  loan  if  it  has  given  notice 
under  Rule  17a-ll  within  the  preceding 
thirty  calendar  days.  This  amendment 
will  enable  the  DEAs  to  prevent  a 
broker-dealer  from  obtaining  temporary 
subordinated  loans  dunng  periods  in 
whu  n  the  broker-dealer  may  be 
experiencing  financial  or  operational 
difficulties. 

Ill   Summani-  of  final  Rpgublorv 
Flfixibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulator>'  Flexibility  Analysis 
I'FRFA")  in  accordance  with  5  U.S.C. 

604  concerning  the  final  rule 
amendments.  The  FRFA  states  that  the 
Commission  did  not  receive  any 

comments  concerning  the  Initial 
Regulatory-  Flexibility  Analysis.  A  copy 
of  the  FRFA  may  be  obtained  by 
contacting  Ehza'beth  K.  King.  Division  of 
Market  Regulation,  U  S  Securities  and 
Exchange  CAjnmission.  450  Fifth  Street. 
NW,,  VVa.shink;ton.  DC.  20549.  (202) 
272-3881 

rv.  Statutory  Analysis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  section  1  5 
thereof.  15  LI  S  C.  78o,  the  Commission 
IS  amending  §§  240,17a-ll,  24G,17a-5, 
and  15c3-ld  of  Title  17  of  the  Code  of 
Federal  Regulations  m  the  manner  set 
forth  below 


M7CFR  240  '.Sv.>-ld(cH5Ki). 


List  of  Subjects  in  1 7  CFR  Part  240 

Brokers,  Confidential  business 
information,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Amendments 

in  actiordance  witii  the  foregoing. 
Title  17.  Chapter  H  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows; 

PAPT  240— GENERAL  RULES  AND 
REGULATIONS,  SECURfTIES 
EXCHANGE  ACT  OF  1934 

1.  The  auliionty  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Aatbonrv    '.5  U.S.Q  77c.  77d.  77g.  77), 
77s.  77»ee,  77ggg.  77nnn,  77s8«.  77m.  78c. 
78d.  781,  78).  78/.  78m,  78n,  78o.  78p.  78$. 
78w,  78x.  78//fd),  79q,  79t.  808-20.  80a-23. 
80a-29,  80a-37.  80b-3,  80b-4.  and  801>-11. 
unless  otherwise  noted. 

•  •         •         •         • 

2.  §  240.15c3-ld  is  amended  by 
revising  the  second  sentence  of  the 
introductory  text  of  paragraph  (c)(5)(i)  to 
read  as  follows: 

§2-iC  1Sc:>-ia     Satiifacto'-Y  Si,itiofa.",e.ton 

•  .  .  .  , 

(cj  •    •    * 

(5)*   •   • 

(i)  *  •  •  This  temporary  relief  shall 
not  apply  to  a  broker  or  dealer  if.  within 
the  preceding  thirty  calendar  days,  it 
has  given  notice  pursuant  to  §  240.17a- 
11,  or  if  immediately  prior  to  entering 
into  such  subordination  agreement, 
either 

•  •        •        •        • 

2.  §240.17a-5  is  amended  by  revising 
paragraph  (c){2)(iii)  and  revising  the 
first  three  sentences  of  paragraph  (h)(2) 

fc  r^a-^  as  follows: 

§  240  ■<  '»-5     Reports  to  tj«  matl«  by  certain 

•  .         .         .        « 

(c)'   •    • 

(2)*   •   • 

(iii)  If  in  connection  with  the  most 
recent  annual  audit  report  pursuant  to 
§  240.17a-5.  the  Independent 
accountant  commented  on  any  material 
inadequacies  in  accordance  with 
paragraphs  (g)  and  (h)  of  this  section, 
and  §240.1 7a-l  1(e).  there  shall  be  a 
statement  by  the  broker  or  dealer  that  a 
ropy  of  such  report  and  comments  is 
currently  available  for  the  customer's 
inspection  at  the  principal  office  of  the 
Co.mmission  in  Washington,  DC,  and  the 
regional  office  of  the  Commission  for 
the  region  in  which  the  broker  or  dealer 
has  its  principal  place  of  business;  and 


(h)*  •  * 

(2)  If.  during  the  course  of  the  audit 
or  interim  work,  the  independent  pubUc 
accountant  determines  that  any  material 
inadequacies  exist  in  the  accounting 
system,  internal  accounting  control, 
procedures  for  safeguarding  securities, 
or  as  otherwise  defined  in  paragraph 
(g)(3)  of  this  section,  then  the 
independent  public  accountant  shall 
call  it  to  the  attention  of  the  chief 
financial  officer  of  the  broker  or  dealer, 
who  shall  have  a  responsibility  to 
inform  the  Commission  and  the 
designated  examining  authority  by 
telegraphic  or  facsimile  notice  within  24 
hours  thereafter  as  set  forth  in 
S  240.17a-ll  (e)  and  (g).  The  broker  or 
dealer  shall  also  furnish  the  accountant 
with  a  copy  of  said  notice  to  the 
Commission  by  telegram  or  facsimile 
within  said  24  hour  period.  If  the 
accountant  fails  to  receive  such  notice 
from  the  broker  or  dealer  within  said  24 
hour  period,  or  if  the  accountant 
disagrees  with  the  statements  contained 
in  the  notice  of  the  broker  or  dealer,  the 
accountant  shall  have  a  responsibihty  to 
inform  the  Commission  and  the 
designated  examining  authority  by 
report  of  material  inadequacy  within  24 
hours  thereafter  as  set  forth  in 
§240.17a-ll(g).  •  •   * 
•        •        •        •        • 

4.  By  revising  §240.1 7a-ll  to  read  as 
follows: 

J 240  17»'^ ' "      Ncv'.i  a»io"  D'ov'stont  for 

(a)  This  section  shall  apply  to  every 
broker  or  dealer  registered  with  the 
Commission  pursuant  to  section  15  of 
the  Act. 

(b)  Every  broker  or  dealer  whose  net 
capital  declines  below  the  minimum 
amount  required  pursuant  to 

§  240.1 5c3-l  shall  give  notice  of  such 
deficiency  that  same  day  in  accordance 
with  paragraph  (g)  of  this  section.  The 
notice  shall  specify  the  broker  or 
dealer's  net  capital  requirement  and  its 
current  amount  of  net  capital  If  a  broker 
or  dealer  is  informed  by  its  designated 
examining  authority  or  the  Commission 
that  it  is,  or  has  been,  in  violation  of 
§  240.15c3-l  and  the  broker  or  dealer 
has  not  given  notice  of  the  capital 
deficiency  under  this  §  240.17a-ll.  the 
broker  or  dealer,  even  if  it  does  not 
agree  that  it  Is.  or  has  been,  in  violation 
of  §240.1 5c3-l,  shall  give  notice  of  the 
claimed  deficiency,  which  notice  may 
specify  the  broker's  or  dealer's  reasons 
for  its  disagreement. 

(c)  Every  broker  or  dealer  shall  send 
notice  promptly  (but  within  24  hours) 
after  the  occurrence  of  the  events 
specified  in  paragraphs  (c)(1).  (c)(2)  or 
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(c)(3i  of  th;s  section  in  arrordance  with 
paragraph  (g]  cf  lh:s  section: 

(1)  If  a  computation  made  by  a  broker 
or  dealer  suL>>rt  t:;  'he  a^regate 
indebtedness  siin^ia'd  of  s240.15c3-l 
shows  that  Its  aggregate  indebtedness  is 
in  excess  of  1.20(J  percent  of  its  net 
capital;  or 

(2)  If  a  computation  made  by  a  broker 
or  dealer,  which  has  elected  the 
alternative  standard  of  §240.15c3-l, 
shows  that  its  net  capital  is  less  than  5 
percent  of  aggregate  debit  items 
computed  in  accordance  with 

§  240.15c3-3a  Exhibit  A:  Formula  for 
Determination  Reserve  Requirement  of 
Brokers  and  Dealers  under  §  240.15c3- 
3;  or 

(3)  If  a  computation  riiade  by  a  broker 
or  dealer  pursuant  to  §  240.15c3-l 
shows  that  its  total  net  capital  is  less 
than  120  percent  of  the  broker  or 
dealer's  required  minimum  net  capital. 

(d)  Every  broker  or  dealer  who  fails  to 
make  and  keep  current  the  books  and 
records  required  by  §  240.17a-3,  shall 
give  notice  of  this  fact  that  same  day  in 
accordance  with  paragraph  (g)  of  this 
section,  specifying  the  books  and 
records  which  have  not  been  made  or 
which  are  not  cixrrent.  The  broker  or 
dealer  shall  also  transmit  a  report  in 
accordance  with  paragraph  (gj  of  this 
section  within  48  hours  of  the  notice 
stating  what  the  broker  or  dealer  has 
done  or  is  doing  to  correct  the  situation. 

(e)  Whenever  any  broker  or  dealer 
discovers,  or  is  notified  by  an 
independent  public  accountant, 
pursuant  to  §  240.17a-5(h)(2)  of  the 
existence  of  any  material  inadequacy  as 
defined  in  §  240.17a-5(g).  the  broker  or 
dealer  shall: 

(1)  Give  notice,  in  accordance  with 
paragraph  (g)  of  this  section,  of  the 
material  inadequacy  within  24  hours  of 
such  discovery  or  notification;  and 

(2)  Transmit  a  report  in  accordance 
with  paragraph  (g)  of  this  section  within 
48  hours  of  the  notice  stating  what  the 
broker  or  dealer  has  done  or  is  doing  to 
correct  the  situation. 

(f)  Every  national  socurities  exchange 
or  national  securities  association  that 
learns  that  a  member  broker  or  dealer 
has  failed  to  send  notice  or  transmit  a 
report  as  required  by  paragraphs  (b),  (c), 
(d),  or  (e)  of  this  section,  even  after 
being  advised  by  the  securities  exchange 
or  the  national  securities  association  to 
send  notice  or  transmit  a  report,  shall 
immediately  give  notice  of  such  failure 
in  accordance  with  paragraph  (g]  of  this 
section. 

(gJ  Every  notice  or  report  required  to 
be  given  or  transmitted  by  this  section 
shall  be  i^iven  or  transmitted  to  the 
pnnn  pal  office  of  the  Commission  in 
VVashmgt  jh.  D  C  .  the  regional  office  of 


the  Commission  for  the  region  in  which 
the  broker  or  dealer  has  its  principal 
place  of  business,  the  designated 
examining  authority  of  which  such 
broker  or  dealer  is  a  member,  and  the 
Commodity  Futures  Trading 
Commission  if  the  broker  or  dealer  is 
registered  as  a  futures  commission 
merchant  with  such  Commission.  For 
the  purposes  of  this  section,  "notiCe" 
shall  be  given  or  transmitted  by 
telegraphic  notice  or  facsimile 
transmission.  The  report  required  by 
paragraphs  (d)  or  (e)(2)  of  this  section 
may  be  transmitted  by  overnight 
delivery. 

fh)  Other  notice  provisions  relating  to 
the  Commission's  financial 
responsibility  or  reporting  rules  are 
contained  in  S  240.15c3-l(a)(6){iv)(B), 
§  240.15c3-l(a)(6)(v),  §  240.15c3- 
l(a){7)(iv).  §  240.1.'>c3-l(c)(2)(x)(B)(l), 
§  240.15c3-l(cj(2)(x)(F)(3).  §  240.15c3- 
1(e),  §  240.15c3-ld(c)(2).  §  240.1.5c3- 
3(i)and§240.17a-5(h)(2). 

Dated:  July  7. 1993. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  93-16480  Filed  7-12-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFL-044-«614;  FnL-465S-3] 

40  CFR  Part  52 

Approval  and  Prorr'j'gat'on  of 
Implementation  Pl^^a  t-icr  da: 
i,pD'Ovai  jf  Pc.'-i   '  c  (0  ;;-a  Voi.->ti'a 
C-ya-],z  Cor<poui'<:'  ,¥3C;  Regolationg 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  EPA  approves  revisions  to  the 
Florida  State  Implementation  Plan  (SIP) 
to  include  the  VOC  Capture  Efficiency 
Test  Procedures  rule  to  the  Florida 
Administrative  Code,  Chapter  17-2. 
These  re\isions  were  submitted  to  EPA 
on  January  15, 1992,  in  response  to  the 
May  1988  SIP  call  for  areas  in  Florida 
which  were  not  achieving  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
the  section  182(3)(2)(A)  of  the  Clean  Air 
Act  requirement  for  States  to  correct 
their  Reasonably  Available  Control 
Technology  (RACT)  rules.  The  revisions 
approved  today  correct  the  remaining 
deficiencies  identified  by  EPA  in 
Florida's  VOC  SIP.  including  all  the 
submittals  required  under  section 
182(a)(2)(A)  of  the  Act.  Details  regarding 


each  revision  being  approved  are 
discussed  in  the  Supplementary 
Information  section  of  this  document, 
EFFECrr/E  DATE:  This  action  will  be 
effective  September  13,  1993  unless 
notice  is  received  by  August  12,  1993 
Uhaf  someone  wishes  to  submit  adverse 
cr  critical  comments.  If  th(?  effective 
date  i.s  delayed,  tim»iy  notice  vii!  be 
published  in  the  Federal  Register 
ACDPESSES:  Copies  of  the  material 
submitted  by  the  .State  of  Florida  nay  be 
examined  during  norma!  business  hours 
at  the  following  liKations: 
Environmental  Protection  /^genry. 
Public  Infomiatinn  Refeni^nr*  I'nit, 
Ann:  Jerry  Kurtzwe^;,  ANR  443,  401  M 
Street,  SW..  VV3,shmgton  DC  20460 
Region  FV  Air  Prograrr-s  Branch, 
Environmental  Protection  .Agency. 
345  Courtiand  S'reet,  Atlant,a,  Georg,ia 
30363 
Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Fiorida  3239^-2400 
FOR  rjRTHER  INFORMAPOfJ  CONTACT: 
!  c'".n,9.rdo  C*)ron  of  the  Fi'\  Region  IV. 
.*  ;-  Fr,.grams  Brp.nch  fit  404-347-2864 
f-'^'i  a'-  \he  above  .sridre'^s. 

SUPPLEMEN'ASV  INFOrlMATiO**    On  May 
26,  1938,  fTA  .-o^^^^d  "e  :':,,.-,  ..—  -r  .-f 
Florida  tlaat  areas  of  •.hf  >■  re  h  ; :.  f^' >>d 
to  attcin  the  NA.A.QS  for  ozone.  Since 
the  EPA  approved  attainment  date  of 
December  31, 1987,  had  passed,  the 
Florida  SIP  was  declared  substantially 
inadequate  to  achieve  the  NA.'IQS  for 
ozone.  EPA  requested  that  Florida 
respond  to  the  SIP  call  in  two  phases. 
The  Phase  I  response  was  due 
approximately  one  year  following 
issuance  of  the  SIP  call.  A  Phase  U 
response  would  !".ave  been  due  at  a  date 
specified  following  issuance  of  final 
EPA  policy  pro<;ram  requirements  for 
o^one  and  CO  non-attainment  areas. 
However,  the  requirements  and 
schedule  for  the  Phase  n  SIP  call  are 
now  provided  in  »iie  Clean  Air  Act  as 
amended  in  1990,  On  June  15, 1989, 
August  24,  1990  and  October  24, 1991. 
the  Florida  Environmental  Regulation 
Conrimissinn  approved  the  revisions  ta 
the  Florida  VC)C  regulations.  The 
Florida  Department  of  Environmental 
Regulation  submitted  these  revisions  of 
tlie  Florida  VOC  regulation  to  EPA  on 
August  16.  1989,  August  27,  1990,  and 
January  15,  1992,  Florida  requested  thdt 
the  revisions  l)e  Adopted  as  part  of  the 
federally  approved  SIP.  EPA  approved 
the  revisions  submitted  on  August  16, 
1989,  and  August  27,  1990,  in  an 
October  17,  1991,  Federal  Register 
notice  (see  56  FR  51982)  With  this  SIP 
revision  die  State  of  Florida  has  fulfilled 
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the  phase  II  of  the  VCX:  n^gulations 
deficiencies  stated  above.  EPA  is 
therefore  deleting  40  CFR  52.531  in  its 
entirety  EPA  is  today  approving  the 
following  revisions: 

I.  In  Section  17-2.100,  Definitions: 
"Building  Enclosure,"  "Capture," 
"Capture  Efficiency."  "Control  Device," 
"Control  System,"  "Destruction  or 
Removal  Efficiency,"  "Gas/Gas 
Method,"  "Hood,"  "Uquid/Gas 
Method,"  "Overall  Emission  Reduction 
Efficiency,"  "Permanent  Total 
Enclosure,"  "Removal  Efficiency," 
"Temporary  Total  Enclosure,"  which 
define  terms  used  in  capture  efficiency 
testing.  Revised  definitions  are  "Capture 
System,"  "Carbon  Absorption  System," 
and  "Volatile  Organic  Compound 
(VOC),"  all  of  which  are  consistent  with 
f  urrent  Agency  policy. 

II.  Section  17-2.650,  VOC  RACT  Rule. 
Emission  limiting  standards  for  surface 
coating  operations  has  been  amended  to 
require  compliance  calculations  for 
sources  complying  on  a  basis  other  than 
low  solvent  technology  to  be  measured 
in  units  of  pounds  VOCgallon  of  solids 
i3  applied. 

m.  Section  17-2.700  (6)(c)  7, 
Stationary  Point  Source  Emission  Test 
Procedures,  adoption  of  the  April  16, 
1990,  EPA  established  capture 
efficiency  testing  methods  for  sources  of 

\'nc. 

This  SIP  revision  is  being  approved 
because  it  meets  the  requirements  set 
forth  in  the  Clean  Air  Act  as  amended 
in  1990  and  complies  with  the  April  16. 
1990,  EPA's  technical  guidance 
rieraorandum  dated  GuideUnes  For 
Developing  A  State  Protocol  For  The 
Measurement  Of  Capture  Efficiency 
(CE). 

Based  on  the  instructions  from  the 
1992  United  States  executive 
administration,  Federal  regulations  are 
being  reviewed  to  minimize  their  cost  to 
industry.  In  response  to  this  executive 
instruction  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS)  is 
currently  undertaking  a  study  to 
develop  and  review  pcssible 
ehematives  to  the  recommended  gas-gas 
and  liquid-gas  method  which  specifies  a 
temporarv  totql  enclosure  (TTE)  to 
measure  CE  The  results  will  provide  a 
conr.parative  «v,9luation  of  the  cost 
effe;,tive  al'e^iatives  to  measure  CE 
wuh  the  TTt  me'hod  On  April  6. 1992. 
EPA  Region  i\'  notified  affected  States 
tliat  the  requirement  to  aiopt  C^ 
methods  wouid  be  postponed  until 
completion  of  the  study.  However,  anv 
CE  test  methcxi  proposed  by  the  State 
can  be  approved  if  it  complies  with 
current  CE  test  method  regulations  On 
Apnl  6.  1992.  FIJER  requested  -ha;  this 
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CE  test  method  be  approved  into  the 
SIP. 

Final  Action 

EPA  is  today  approving  the  revisions 
to  the  Florida  Volatile  Organic 
Compound  air  quality  regulations  listed 
above.  All  of  the  revisions  being 
approved  are  consistent  with  Agency 
policy. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C  7401-7671q.  In  the 
amended  Act,  Congress  codified  the 
requirement  that  States  with  areas 
classified  as  marginal  or  above  revise 
their  SEPs  for  these  classified  ozone 
nonattainment  areas  so  that  the  SIPs 
conform  with  EPA's  preamendment 
guidance.* 

Section  182(a)(2)(A)  established  a 
deadline  of  May  15. 1991.  for  submittal 
of  these  RACT  "fix-ups".  the  CE  test 
method  was  one  of  those  RACT  "fix- 
ups."  However,  based  on  the  March  20, 
1992,  memorandum  from  the  Director  of 
OAQPS,  this  deadline  has  been 
extended  for  the  CE  test  method  to  all 
States  which  have  not  submitted  the  CE 
test  method  regulations  until  the  results 
of  the  current  CE  test  method 
measurement  cost  comparison  study 
have  been  determined. 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  50  days  from 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  60 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  tliis  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  pyeriod. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  vdll  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


'  Anionjj  othai  tiilngt,  the  praamendment 
guidance  consist!  of  the  Pott-a7  policy,  52  FR 
45044  (Nov  24. 1987):  the  Bluebook.  -Imum 
Relating  to  VOC  Regulation  Cut  poinU,  Dendencies 

sect  Delations,  QarifiratiDn  tc  Apr«ndix  D  of 
NovBtrbar  24,  198'  FedCTil  Kr^mm  ^  jtice"  (of 
wh!,;,h  no:i':p  rsf  evaiiabiliry  was  published  in  the 
Federal  Remoter  on  May  25,  198«):  and  the  misting 
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businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
Siate  Is  already  imposing,  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibihty  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  13,  1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  the  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2) ) 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Sub 


U  in  41 


}  R  r  d  !i  52 


Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference,  Intergovernmental 
relations,  Nitrogon  dioxide.  Ozone. 
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Reporting  and  recordkeeping 
requirements. 

NotK  Incorporation  by  reference  of  the 
State  Lmplementa'ion  Plan  (SIP)  for  the  SUt« 
of  Flonda  wm  approved  bv  the  Director  of 
the  Federal  Register  on  luly  1,  1982 

Dated  April  U,  1993. 
Pitrick  M.  TobizL. 
Acting  Heg)onal  Administrator 

Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52HAMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authonfy:  42  T  S  C.  740:-7671q. 

Subpart  K— f  lofida 

2  Se<:tion  52,520  is  amended  '^y 
adding  paragraph  'c,li7'=i,  to  r^'ad  -is 
follows: 

i  52.520    ktootiflcatJon  of  plan. 


(76)  The  Florida  Department  of 
Environmental  Regulation  submitted 
revisions  to  chapter  17-2  of  the  Florida 
Administrative  Code  which  were 
submitted  on  January  14.  1992.  These 
revisions  incorporate  Cap'-ure  Efficiency 
Test  Procedures  for  Volauie  Ch-ganic 
Compound  sources  into  the  Florida 
.administrative  Code. 

(i)  Licorporation  by  reference. 

(A)  Florida  Administrative  Code 
(FAC)  17-2.100  (32).  (37).  (38).  (39). 
(40),  (60).  (61).  (68).  (95).  (101).  (117). 
{155},  fl63],  (180).  (218).  (237).  effective 
December  31.  1991. 

(B!  FAC  17-2.650(l)(f)  Introductory 
paragraph,  1.,  2,.  3..  4.,  5..  6.,  7..  12..  14., 
15  .and  16..  effective  December  31. 
1991. 

(C)  FAC  l7-2.700(6)(c)7.  effective 
December  31. 1991. 

(D)  FAC  17-2.700(7).  effective 
December  31. 1991. 

(ii)  Other  material— NONE. 
3  Section  52.531  is  removed. 

FK  Doc.  93-16363  Filed  7-12-fl3;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Almospher:c 
Administration 

50  CFP  Part  672 

[Docket  No.  921107-3066;  ID.  070793A; 

Groundflsh  of  the  Gu^f  of  Alaska 

AGENCY:  National  Manne  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


action:  Closure 


SUMMARY:  NMFS  is  closing  the  directed 
f.shery  for  pollo<:k  in  Statistical  Area  62 
in  the'Ciilf  of  Alaska  (GOA).  This  action 
is  nw  Hssarv  to  prevent  exceeding  the 
third  quart*^riy  allowance  of  the  total 
allowable  catch  (TAC)  fcr  pollock  in 
this  area 

EFFECTIVE  OATEi  12  noon,  Alaska  local 
time  (A.l.t.).  July  7. 1993.  through  12 
noon.  A.l.t.,  October  1. 1993 

FOR  FUBTMER  INFORMATION  CONTACT; 

Martin  Loefflad.  Resource  Management 
Specialist,  Fisheries  Management 
Division,  NMFS.  (907)  586-7228. 


.e 


SUPPt^MENTAflY  iNFORMATlON:  The 

groxmdfish  fisfiery  in  the  GOA  exclus 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  fur 
Groundfish  of  the  GOA  (rMF)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  US 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFK  parts 
620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  62  is 
4,420  metric  tons  (mt).  determined  in 
accordance  with  §672.20(a)(2)(iv). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  672.20(c)(2)(ii),  that  the  1993  third 
quarterly  allowance  of  pollock  TAC  in 
Statistical  Area  62  will  soon  be  reached. 
The  Regional  Director  established  a 
directed  fishing  allowance  of  3.920  mt, 
and  has  set  aside  the  remaining  500  mt 
as  bycatch  to  support  other  anticipated 
groundGsh  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  62.  effective  from  12 
noon  A.l.t..  July  7, 1993.  through  12 
noon,  A.l.t,.  October  1, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672  20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E  O 
12291. 

T  ist  of  Subjects  in  50  CJ  R  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1601  et  seq. 


Dated:  )uly  7,  1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and Managewent.  National 
Marine  Fisheries  Service. 
!FR  Doc.  93-16473  Filed  7-7-93,  3  09  prai 

BILUNQ  CODE  J610-32-M 

50  CFR  Part  675 

[Docket  No.  930487-3161;  I  D.  040593A) 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NO.\A,  Commerce. 
ACTION:  Final  rule;  revision  to  Final 
1993  Initial  Specific::ations  of 
Groundfish. 

summary:  NMFS  announces  the 

approval  of  Amend.ment  28  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Management  area 
(BS.'\lj,  which  establishes  three  new 
management  districts  in  the  .Aleutian 
Islands  subarea  (AI).  am.ends  the  Final 
1993  Initial  Specifications  of 
Groundfish  and  Prohibited  Species 
Catch  Allowances  for  the  BSAI  (1993 
Specifications),  and  implements 
amendments  to  clarify  existing 
regulations.  These  aclions  are  necessary 
for  conservation  and  management  of  the 
BSAI  groundfish  fisheries.  They  are 
intended  to  further  the  goals  and 
objectives  contained  in  the  FMP. 
EFFECTIVE  DATE:  August  11,  1993. 
ADDRESSES:  The  final  rule  was  analyzed 
as  part  of  the  environmental 
assessmont'regulatory  impact  review 
(EA/RIR)  prepared  for  Amendment  28. 
Individual  copies  of  Amendment  28  and 
the  EA./RiR  may  be  obtained  from  the 
North  Pacific  Fishery  Management 
Council,  PC.  Box  103136,  Anchorage. 
Alaska  99510  (telephone  907-271- 
2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharrett,  Fisheries 
Management  Biologist.  Alaska  Region. 
NMFS.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  groundfish  tisheries  in 
the  exclusive  economic  zone  (EEZ)  of 
the  BSAI  are  managed  by  tiie  Secretary 
cf  Commerce  (Secretarv)  in  accordance 
w.'.h  the  FMP.  The  FM?  was  prep.dred 
by  the  North  Pacfic  Fishery 
Management  Council  (Councii;  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Managemient  Act 
(Magnuson  Act)  and  is  implemented  by 
regulations  governing  the  U.S.  fish.ery  at 
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50  CFR  part  675  General  r*»g\;lations 
that  also  pertp.in  to  the  IJ.S  fishery 
appear  at' 50  CFR  part  620, 

Anondment  28  to  the  RMP  was 
approved  by  the  Secretary  on  June  24 
1993,  tinder  section  304(b)  of  the 
Magnuson  A  :t  This  amendment 
establishes  Ihrse  new  management 
districts  in  the  AI  for  the  purpose  of 
apportioning  total  allowable  catch 
(TAC)  of  groundfish,  thereby  improving 
TAG  management,  dispersing  fishing 
effort,  and  minimizing  the  potential  for 
undesirable  effects  of  concentrated 
fishing  effort.  A  notice  of  availability 
was  published  in  the  Federal  Register 
on  April  12,  1993  (58  PR  19087),  and 
invited  comments  on  the  amendment 
through  June  7, 1993.  No  written 
ccmrr.ents  were  received. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  23, 1993  (58 
PR  21695).  that  would  (1)  establish 
statistical  reporting  areas  corresponding 
to  the  three  new  AI  districts  under 
authority  provided  by  Amendment  28  to 
the  FMP,  (2)  amend  the  1993 
Specifications  (58  FR  8703,  February  17, 
1993),  and  (3)  clarify  existing 
regulations.  The  preamble  to  the 
proposed  rule  provides  background 
information  and  presents  a  full 
description  of,  and  the  need  and 


Justification  for,  eacH  proposed  action. 
This  rule  contains  a  coUection-of- 
ir:  formation  requirement  imder  the 
Paperwork  Reduction  Act  already 
authorized  imder  0MB  0648-0213,  and 
has  only  minor  effects  on  check-in 
reporting  for  at-sea  processor  vessel 
operators  who  elect  to  operate  in  the 
new  districts.  PubUc  comment  on  the 
proposed  rule  was  invited  through  June 
4, 1993.  One  letter  supporting  the 
proposed  action  was  received  during  the 
comment  period  and  is  responded  to 
below  in  the  "Response  to  Comments" 
section.  Upon  reviewing  the  reasons  for, 
and  the  comments  on,  this  action, 
NMFS  has  determined  that  this  rule  is 
necessary  for  conservation  and 
management  and  has  approved  it.  The 
final  rule  implements  the  following 
three  management  measures. 

1.  Establishment  of  the  Eastern,  Central, 
and  Western  Districts  of  the  Aleutian 
Islands  Subarea 

The  final  rule  establishes  three 
statistical  reporting  areas  within  the  AI 
that  coincide  with  the  new  FMP 
districts:  the  Eastern,  Central,  and 
Western  Aleutian  Districts.  The 
boundary  between  the  Eastern  and 
Central  Districts  is  at  177°W.  longitude, 
and  between  the  Central  and  Western 


Districts  is  at  177"'E.  longitude.  These 
districts  are  described  in  definitions  at 
§675.2. 

2.  Revision  of  Final  1993  Initial 
Specifications  forAtka  Mackerel 

Under  the  authority  of  regulations 
implementing  Amendment  28,  the  1993 
Specifications  for  Atka  mackerel  (Table 
1,  Amended)  are  amended  to  facilitate  a 
potential  increase  in  the  amount  of  Atka 
mackerel  TAC  available  for  harvest 
during  1993.  The  1993  acceptable 
biological  catch  (ABC)  and  TAC  for  Atka 
mackerel  previously  specified  for  the 
BSAI  at  58  FR  8703  is  divided  among 
the  new  AI  districts  and  the  Bering  Sea 
subarea  (BS)  in  accordance  with  the 
distribution  of  Atka  mackerel  from  the 
1991  stock  assessment  survey.  Any  TAC 
increase  for  a  district  or  districts, 
anticipated  to  be  recommended  by  the 
Council  during  1993,  may  be 
accomplished  inseason  by  apportioning 
amounts  from  the  non-specific 
operational  reserve  to  Atka  mackerel 
under  regulations  at  §  675.20(a)(3). 

Table  1,  Amended.  Final  1993 
Acceptable  Biological  Catch  (ABC), 
Total  Allowable  Catch  (TAC),  Initial 
TAC  (ITAC).  and  ITAC  Apportionments 
of  Groiindfish  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (1)  (2). 


Species 


ABC 


TAC 


Initial  TAC  (ITAC).DAP 
(3)(4) 


•  •  •  • 

^:Ka  macKere!: 

Eastem  AI  District/BS 12,881 

Central  AI  Distnct !!1"."1"1"!!!!."."!!!!!."!!,"!!        52.695 

wesiem  AI  District ~ „ !!..!!!!.!""!."!!!!!!!!!!!      51  [524 


3,520 
14.400 
14.080 


2.992 
12.240 
11.968 


3.  Technical  Amendments  to  Existing 
Begulations 

The  final  rule  deletes  Statistical  area 
540,  adds  Statistical  areas  541,  542,  and 
543  to  implement  the  three  new  AI 
management  districts  established  under 
this  rule,  and  adds  references  to  the  new 
districts  as  appropriate.  Other 
amendments  are  incorporated  to  clarify 
or  correct  existing  regulations:  (1)  To 
conform  wiih  the  current  format  used  by 
tae  Office  of  the  Federal  Register;  (2)  to 
rlarifv-  that  the  Bogoslof  District  is  a 
district  wiUi;n  the  BS  subarea;  (3)  to 
remove  an  obsolete  map  of  the  BS.^iI  and 
correct  figure  references  accordingly; 
and  (4)  to  facilitate  future  additions  of 
districts  numbered  betv,-ee:i  5r,G  ar.-J. 
539. 


Specific  Changes  From  the  Proposed 
Rule  in  the  Final  Rule 

This  rule  divides  the  1993  ABC  and 
TAC  specified  for  Atka  mackerel  into 
three  separate  apportionments  for  the 
Eastem  Aleutian  District  and  the  BS, 
Central  Aleutian  District,  and  Western 
Aleutian  District,  according  to  the 
distribution  of  Atka  mackerel  biomass 
in  those  areas  found  in  the  1991  stock 
assessment  survey.  The  proposed  rule  at 
58  FR  21695  based  the  amounts  of  Atka 
mackerel  for  distribution  to  the  Eastem 
AI/BS,  Central  AI.  and  Western  AI 
Districts  on:  10.8  percent;  44,7  percent; 
and  44  5  percent,  respectively.  For 
clarity  and  ease  of  calculation,  this  final 
rule  revises  Table  1  to  reflect  amounts 
of  Atka  mackerel  ABC  and  TAC  in  the 
new  districts  based  on  the  percent  of 
biomass  distribution  rounded  to  the 


nearest  whole  number:  11  percent;  45 
percent;  and  44  percent,  respectively. 

Response  to  Comments 

One  letter  of  comment  was  received 
during  the  comment  period.  This 
comment  is  summarized  and  responded 
to  below: 

Comment  2  .Division  of  the  AI 
subarea  is  necessary  to  improve 
management,  disperse  fishing  effort,  and 
minimize  the  potential  for  xindesirable 
effects  of  concentrated  fishing  effort. 
Industry  will  benefit  from  a  potential 
TAC  increase  for  Atka  mackerel  because 
it  will  provide  an  alternative  fishery  to 
other  overcapitalized,  highly 
competitive  fisheries. 

Response:  NMFS  concurs  and 
approves  this  rule. 
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Gassification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that 
Amendment  28  is  necessary  for  the 
conservation  and  management  of 
groundfish  fishenes  in  {he  BSAI  and 
that  it  is  consistent  with  the  Magnuson 
Act  and  other  applicable  laws. 

N\(FS  prepared  an  Eu\  for 
Amendment  28  and  the  Assistant 
Administrator  concluded  that  tr.ere  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  this  rale  A 
cov  of  the  EA  may  be  obtained  (see 
AOOPESSES) 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  reg'ulatorv  im.pact 
analysis  under  E  O  122Q1  This 
determination  is  based  on  the  EA/'KIR 
prepared  by  NMFS  A  copy  of  the  EA/ 
RIR  may  be  obtained  (see  AOWESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
Lhis  rule  will  not  have  a  significant 
economic  im.pact  on  a  substantial 
number  of  small  entities  As  a  result,  a 
regulatory  flexibility  analysis  was  nnt 
prepared.  This  determination  is  based 
on  the  EAfRlR  prepared  by  NMFS  This 
rule  creates  new  management  districts, 
a  management  tool  the  Council  may 
subsequently  use  to  geographically 
apportion  TACs,  but  would  not  directly 
alter  apportionments  of  groundfish.  or 
change  participation  in  groundfish 
fishenes.  Additional  discussion  '.s 
contained  m  the  E-VRIR,  a  copy  of 
which  m.ay  be  obtained  (.see  ADDRESSES], 

This  rule  contains  a  coliection-of- 
information  already  authonzed  bv  0MB 
0648-021.3  requirement  for  purposes  of 
the  Paperwork  Reduction  Act. 

.VMFS  determined  that  this  rule  will 
be  im.plemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
managBment  program  of  .\laska.  This 
determination  was  submit'ed  for  review 
by  the  responsible  State  agency  under 
section  307  of  the  Coastal  Zone 
Management  Act.  The  State  agency  did 
not  comment  within  the  statutory  time 
period,  and.  therefore,  consistency  is 
automatically  inferred. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  EO  12612 

Informal  consultations  pursuant  to 
section  7  of  the  Endangered  Species  Act 
fESA)  were  concluded  for  Amendment 
28  by  NMFS  for  the  Steller  sea  lion. 
SnaJte  River  spnng/ summer  and  fail 
Chinook  salmon,  and  Snake  River 
sockeye  salmon,  and  by  the  U.S.  Fish 


and  Wildlife  Service  for  the  short-failed 
albatross,  spectacled  eider,  and  other 
seabirds  which  are  proposed  or 
candidates  for  listing  under  the  ESA. 
Referenced  consultations  were 
concluded  for  Amendment  28  as 
follows:  for  the  Steiier  sea  lion  on 
March  30, 1993;  for  listed  species  of 
salmon  on  June  7,  1993,  and  for  seabirds 
on  April  14, 1993.  The  informal 
consultations  concluded  that  adoption 
of  this  rule  will  not  affB<i  endangered. 
threatened,  proposed  or  candidate 
spedes  or  their  habitat  under 
jurisdiction  of  NMFS  or  the  U.S.  Fish 
and  Wildlife  Service,  in  a  manner  or  to 
an  extent  not  already  considered  in 
prior  consultations.  Therefore,  further 
consultation  under  section  7  of  the  ESA 
is  not  required. 

The  R^ional  Director  has  determined 
that  fishing  activities  conducted  under 
this  rule  will  have  no  adverse  impacts 
on  marine  mammals. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  7, 1993. 
Gary  Matlock. 

Acting  Assista  nt  Admin  istrat  or  for  Fish  ehes. 

Wjtiontij  Marine  Fishenes  Service. 
I  ,jj.  .^^u  reasons  set  out  in  the 
preamble,  50  CFR  part  675  is  amended 
as  follows: 

PART  657— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Autliority:  16  U.S.C  1801  et  seq 

2.  In  §  675.2,  the  definitions  of 
"Bycatch  limitation  zone  1  ',  "Bycatch 
Umitation  zone  2'.  and  "Bycatch 
limitation  zone  2H  '  are  amended  by 
removing  the  words    Figure  5"  and 
adding  in  their  place  the  words  "Figure 
2"  and  adding  in  their  place  the  words 
"Figure  1",  the  definition  of  "Length 
overall"  is  amended  by  removing  the 
words  "Figure  1 "  and  adding  in  their 
place  the  words  "Figure  2",  in  the 
definition  of  "Pelagic  trawl  '  paragraph 
(1)  is  amended  by  removing  the  words 
"Figure  4"  and  adding  in  their  place  the 
words  "Figure  3",  in  the  definition  of 
"Pelagic  trawl"  paragraph  (2)  is 
amended  by  removing  the  words 
"Figure  5"  and  adding  in  their  place  the 
words  "Figure  4";  the  definitions  of 
"Bering  Sea  and  Aleutian  Islands 
management  area",  and  "Fishery"  are 
revised,  and  the  definition  of 
"Statistical  Area"  is  amended  by 
redesignating  paragraphs  (a)  through  (1) 
as  paragraphs  (1)  through  (12),  revising 


the  introductory  text  and  newly 
designated  paragraph  (12),  and  adding 
paragraphs  (13)  and  (14)  to  read  as 

follows: 

1 675  J    Deflnmona 

t         •         •         •         * 

Bering  Sea  and  Aleutian  Islands 
management  area  means  the  exclusive 
economic  zone  (EEZ)  in  the  Bering  Sea. 
and  that  portion  of  the  EEZ  in  the  North 
Pacific  Ocean  that  is  adjacent  to  the 
Aleutian  Islands  and  west  of  17^00'  W. 
longitude. 

(1)  The  Bering  Sea  subarea  means  that 
portion  of  the  Bering  Sea  and  Aleutian 
islands  management  area  exclusive  of 
the  Aleutian  Islands  subarea. 

(i)  The  Bogoslof  District  of  the  Bering 
Sea  subarea  means  Statistical  area  518 
as  defined  in  this  section. 

(ii)  [Reserved) 

(2)  The  Aleutian  Islands  subarea 
means  that  portion  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
south  of  55°  N.  latitude  and  west  of  170° 
W.  longitude. 

(i)  The  Eastern  Aleutian  District 
means  Statistical  area  541  as  defined  in 
this  section. 

(ii)  The  Central  Aleutian  Ehstrict 
means  Statistical  area  542  as  defined  in 
this  section. 

(lii)  The  Western  Aleutian  District 
means  Statistical  area  543  as  defined  in 
Lhis  section, 

•  *         •         •         • 

Fishery,  for  the  purposes  of  this  part, 
means  all  fishing  for  groundfish  that  is 
conducted  in  the  Bering  Sea  and 
Aleutian  Islands  management  area  and 
adjacent  territorial  waters. 
■        •        •        ■        ■ 

Statistical  area  means  any  one  of  the 
14  geographical  units  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
defined  as  follows  (Figure  1): 

•  •        •        •        * 

(12)  Statistical  area  541  south  of  55° 
N.  latitude  and  between  170°00'  VV. 
longitude  and  177°00'  W.  longitude. 

(13)  Statistical  area  542— south  of  55° 
N.  latitude  and  between  177°00'  VV. 
longitude  and  177°Q0'  E.  longitude. 

(14)  Statistical  area  543— south  of  55° 
N,  latitude  and  west  of  177°00'  E. 
longitude. 

•  •        •        *        • 

3.  In  §  675.20.  paragraph  (j)(l)  is 
amended  by  revising  the  first  sentence, 
and  paragraph  (i)(4)  is  revised  to  read  as 
follows: 

S  675.20    GenenU  limitations. 

*  *  ft  •  • 

())*•* 

(1)  For  purposes  of  this  paragraph  (j), 
only  one  primary  product  per  fish,  other 
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than  rofl,  may  be  used  to  calciiai 
round-wftight  enun'alen*    *    *    • 


4   Fiiiung  trip.  For  purposes  of  this 

p.  .ai;r  ph  (il.  a  vessel  is  engaged  in  a 

f;  >h;r]«  trip  when  commencing  or 
rHsurr.iipfc  the  harvesting,  receiving,  or 
p^oresstng  of  pc  iiock  until  the  transfer 

r.'  offi'.aomk  •■■■.  5;:v  pollock  or  pndfn  k 
pr;)dact  or  UFitu  the  vessel  leaves  tiia 
Sid>are8  or  dislr:c;t  where  fish.ng  activity 

rf  rr:!Tief.;:ed,  wdui.rie\er  (.rmies  Tr*-? 


4   In  «;fi~T  ^4  ".p  v^i^i  ir  (',eadingis 
revised,  tr.e   't  <i,n  '   -y-ie-.^  jf'he 
section  IS  cer-i  '.nri   a;  i  pwi-^^^i  '  -, 
(C){l){i).(c)(l){u.       —         t     .1    .     t     ••. 

introductory  tp>'    f  ;:f-- ij^rif  h   ''  :     .-e 
revised  to  reaJ  is  *'        'a*. 

§675.24     Gear  limiiattofl* 

«  ♦  *  •         • 

icj  •    '    • 

(i)  In  the  F^eririR  Sea  suhhrea.  honV- 
and-line  and  pot  aear  may  he  useil  t,;-; 

take  up  to  50  pen:ent  (,f  eacti  T,-\('  f'-r 
sablefish;  trawl  gear  may  te  used  •:;  (ak'^ 
up  to  50  percent  of  each  TAG  fur 

S.1  hie  fish 

ini  hi  the  Aleutian  Islaruls  sidm-ea 
hook-and-ime  and  pot  gear  mav'  t>*^  ■■..-.**.] 


aite 


.Fti'-i: 


pe-,e:i'  o^  <^.:v',h  TAG  for 
Rear  rriay  Lhj  used  to  take 
•  ofeachTACfor 


(d)  *   •  *  (1)  When  the  Regional 
Director  determines  that  the  share  of 
each  sableHsh  TAC  assigned  to  any  type 
of  gear  for  any  year  and  any  subarea  or 
district  under  paragraph  fri  of  this 
section  may  be  taken  bef  re  the  end  of 
that  year,  NMFS,  in  or  ur  'r  provide 
adequate  bycatch  amour;  s  t  ;  ensure 
continued  groundfish  fishing  activity  by 
that  gear  group,  will,  by  publication  in 
the  Federal  Register  prohibit  directed 


fishing  for  s.iheh 
that  type  d  ».;.'  : 
district  for  tne  r^; 
(2)  When  the  R 
determine';  !h-'  d 
sablefisn  T  *.(  ns* 
gear  for  any  y>  nr 
district  under  pt' 
section  is  nr  v,    i 
will,  by  p   r   i  a': 
Register   re'p.  re 
as  a  Lro:ii 


n  r  \  persons  using 
.  :h '•  ^ubarea  or 

i.rr:'^  of  the  year. 
>;,   ;:ti  Director 

t^  shftr*^  of  each 
=;:  f  1    o  any  type  of 
■   J  any  subarea  or 
!»;:  iph  (c)  of  this 

,e  n>P::  hed,  WTFS 
;:■  ir,  ■  ;;H  Fede'  al 
r.rn  '...•■.iH*':^hbe 
Pi  tea  sptfues  by 


;,re,i:ec 

pe'sons  using  that  type  of  gear  in  that 

iuJi-ift-a  -r  distriti  for  the  remainder  of 


(0*  •  * 

(1]  Bering  Sea  subarea. 


5.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  675  remove 
the  work  "subarea"  and  add,  in  its 
place,  the  words  "subarea  or  district"  in 
the  following  places: 

a.  Section  675.2,  in  the  definition  of 
"Community  Development  Quota 
Reserve  (CDQ  reserve)"; 

b.  Section  675.20{a]{2)(ii).  (a)(2)(iii). 
(a)(3)(ii)  [2  Umes],  (a)(3)(iii),  and  (a)(8) 
[3  times);  and 

c.  Section  675.27(b)(l)(ii)  and  (c)(1). 

6.  In  §675.22,  paragraph  (a)  is 
amended  by  removing  the  words  "figun 
1"  and  adding  in  their  place  the  words 
"figure  1". 

7.  Figure  1  of  the  part  is  removed; 
Figures  2  through  5  of  the  part  are 
redesignated  Figures  1  through  4  of  the 
part;  and  newly  designated  Figure  1  is 
revised  to  read  as  follows: 
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"'-fs  section  o<  rHe  FCDERAl  REGiSTEP 
lo^tai'^s  notues  to  t^e  f>'..oi»c  of  tr»e  propose-d 
ss^ance  of  rules  and  regulanoos  T>ie 
.^irposG  o<  these  nottces  i£,  to  give  interested 
p-ei'soos  ar  c.cp<->rt'jnity  to  partKypete  >n  v>e 
-..  <B  maicing  pr^r  to  »•  e  adoptwc  of  the  hriai 
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DEPARTMENT  OF  ACRiCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

G  CFR  Pan  78 
Socket  No.  93-022-1] 

Dr-ucellosis  Ring  Test 

AGENCY:  Ar.;rr,a!  and  Plant  Heahh 
Inspection  StT\i;:e,  L'SDA. 
ACTION:  PrcT.oied  mle. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  pertaining  to  briicellosis 
ring  tests  in  Class  Free  States  or  areas 
CurrenUy,  Class  Free  States  or  areas 
must  conduct  brucellosis  ring  tests  at 
least  four  times  per  year  at 
approximately  90-day  intervals  and 
ensure  thai  ever}-  commercial  dairy  herd 
is  included  !n  at  'east  tliree  of  the  four 
tests.  We  are  proposing  to  require 
instead  tiiaf  Class  Free  States  or  areas 
conduct  as  many  brucellosis  ring  tests 
per  year  as  are  necessary  to  ensure  that 
every  commercial  Jidiry  herd  is  tested  at 
least  twice  per  year  at  approximately  6- 
monlh  intervals.  We  believe  that  the 
current  requirement  is  no  longer 
necessary  to  ensiu'e  adequate  brucellosis 
surveillance  in  Class  Free  States  or 
areas,  and  that  Lhe  proposed  amendment 
would  reduce  testing  requirements 
wiihout  increasing  the  risk  of  the 
interstate  sp-ead  of  brucellosis. 
DATES;  Cons;  deration  will  be  given  only 
to  commdc;  .  'sceived  on  or  before 
August  12,     -'93. 

ADDRESSES'  ''l^ase  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
RpBulatorv  .Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsviile,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No,  93- 
022-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14lh  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p  m  ,  Monday  through 
Friday,  except  holidays.  Persons 
wishiiig  to  Inspect  comments  are 


encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOP  niRTHER  INFORMAHON  CONTACT:  Dr. 
M  j,  Giisd'-rf,  National  Bruceliosis 
Epidemiologist.  Cattle  Diseases  and 
Surveillance  Staff,  VS,  APHIS.  USDA. 
room  731.  Federal  Building,  6505 
Belcrest  Road,  Hyattsviile,  MD  20782. 
f301)4'^f>-4P1fl 

SUPPLEM£'-'^*RV  iNFOHMATJOH: 

Background 

Brucellosis  is  an  infectious  disease  of 
animals  and  humans;  in  its  principal 
animal  hosts,  it  is  characterized  by 

abortion  and  impaired  fertility.  Federal 
and  State  animal  health  officials  are 
working  cooperatively  to  eradicate 
brucellosis  from  domestic  livestock  and 
bison.  To  help  prevent  the  spread  of  the 
disease,  the  regulations  in  9  CFR  part  78 
(referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of 
ca'tle,  bison,  and  swine. 

The  regulations  set  forth  terms  used  to 
classify  States  or  areas  according  to 
levels  of  the  eradication  process  Under 
the  regulations.  States  or  areas  can  be 
classified  as  Class  Free  (meaning  the.fe 
are  no  cattle  herds  under  quarantine  for 
brucellosis  and  there  is  no  known 
uncontrolled  fori  of  brucellosis  ;n  any 
other  species  of  domestic  l:vesto<Ai, 
Class  A,  Class  B,  or  Class  C.  Section  78.1 
outlines  the  procedures  States  or  areas 
must  follow  to  attain  and  maintain  each 
level. 

The  regulations  currently  require, 
among  other  things,  that  all  States  or 
areas  that  are  Class  Frne  conduct 
brucellosis  ring  tests  (3RT)  at  least  four 
times  per  year  at  approxin;atp!  v  90-day 
mtervsls.  Tlie  BRT  is  a  diairno^':!  "est 
conducted  en  ccnr.posiiH  r:...k  ;,„.'  cream 
samples  from  dairj-  hp.'da.  Th*-  '»<:in:pies 
are  coUe<:ted  from  milk  :mt^\  ;nK 
stations,  dairy  processin,;  piar;ts,  or 
individual  dai.^y  farms 

For  several  reasons,  innludir,^  '.he  fact 
that  many  small  dai,-^'  herds  are  nnt  in 
production  year-round,  t-he  States 
cannot  always  ensure  that  all 
commercial  herds  are  included  ;:i  each 
of  the  four  quarterly  tests.  In  Trmny 
Mses,  by  the  time  animal  health  officuns 
become  aware  that  a  particular  herd  wa.s 
not  included  in  the  most  rec»nt  BRT, 
the  next  test  is  about  to  take  place 
Because  we  recognize  the  difficulties 
involved  in  this  process  and  becau.se  it 
would  be  impractical  to  require  the 


States  or  areas  to  conduct  an  individual 
BRT  on  a  missed  herd  when  the  next 
test  is  about  to  occur,  the  regulations  do 
not  require  the  States  or  areas  to  include 
all  commercial  dairy  herds  in  each  of 
the  quarterly  tests.  However,  the  Class 
Free  States  or  areas  must  ensure  that 
every  herd  that  produces  milk  for  sale 
is  included  in  at  least  three  tests  per 
year,  TTie  States  or  areas  may  conduct 
more  BRT's  per  year  if  necessary  to 
ensure  that  this  occiirs. 

Because  the  BRT  is  a  highly  sensitive 
test  that  detects  an  animal's  immune 
response  to  brucellosis  it  produces 
positive  readings  for  cattle  that  are 
infected  with  brucellosis  as  well  as 
cattle  that  have  been  vaccinated  against 
the  disease.  As  a  result,  animal  health 
officials  in  Class  Free  States  or  areas 
with  large  numbers  of  commercial  dairy 
herds  must  spend  a  significant  amount 
of  time  and  resources  investigating 
"false  positives." 

For  this  reason,  the  United  States 
Animal  Health  Association  has 
petitioned  the  Department  to  reduce  the 
minimum  annual  BRT  requirement  for 
Class  Free  States  or  areas  to  two, 
condu(^(  d  B'  e-month  Intervals.  Upon 
review    f  •  h  s  request,  we  agree  that  two 
tests  pt  r  \  war  conducted  at 
approx;:  i'    V  6-month  intervals     f 
every  c«;;.r..brcial  dairy  herd  in  a  C^uss 
Free  State  or  area  would  allow  an 
acceptable  level  of  disease  surveillance 
to  be  maintained.  With  only  12  U.S. 
dairy  herds  known  to  be  infected  with 
brucellosis  as  of  March  1 993,  we  believe 
the  degree  of  risk  of  reinfection  in  dairy 
herds  in  Class  Free  States  or  areas  to  be 
minimal  at  this  time.  Moreover,  we 
believe  any  infection  that  might  occur 
could  be  adequately  detected  and 
controlled  in  the  proposed  6-month 
timeframes. 

Therefore  we  are  proposing  to  amend 
9  CFR  pnr^  ~f-  !(  -^move  the 
riv;u;r*^':;;ert^  '   ■  Class  Free  States  or 
ar»as ;,     :  :  .:   :  i  BRT's  at  least  four 
Unit's  I  er  \  ^ar  a!  spproximately  90-day 
in'     »  1  -  d;  :  e  a   re  that  every 
cc;  ::  (  r;    i.  ;.  n  herd  is  included  in  at 
least  three  of  the  four  tests.  Instead,  we 
are  pn:'ip,osirn;  'c<  .-equire  Cla';,'-  Frwe 
•Sta'es  or  areas  *,, :  '-onduct  as  [Zin:"  > 
BKTs  p*'r  year  as  are  necessary  to 
e:  '.i-e  ;t.a;  e\«^rv  commercial  dairy  herd 
:s  'A's'"(i  at  .fast  :wice  per  year  at 
ft;  P'  X    ;!;•  \  '   -nonth  intervals.  It  is 
fbas.blfc  that  sunie  Class  Free  States  or 
arca-s  would  need  to  conduct  only  two 


37666 


Federal  Register  /  Vol    58.  No    132  /  Tuesday,  July  13,  IS '5  /     Proposed  Rules 


UMI 


BRT's  per  year.  We  believe  this  chringp 
would  ease  the  burden  on  State  ar.imdl 
health  officisls  of  investigating  false 
positive  BRT  res„;'.s  without  negatively 
affecting  the  continuod  progress  of 
Federal  and  St-»*9  bpjcellosis 
eradication  efforts. 

Executive  Order  12291  and  Rpgulaforv 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  wr.h  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a    maior  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million,  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterpnses  to  compete  wit:^.  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Only  State  and  Federal  animal  health 
agencies  would  be  affected  by  this 
proposed  rule,  it  would  have  no  effect 
on  the  private  sector  Animal  health 
officials  would  need  to  collect  and  test 
milk  samples  at  least  twice  per  year 
instead  of  at  least  four  times  per  year. 
These  agencies  do  not  charge  for 
collecting  and  test'ng  the  samples. 

Under  these  circumstanres.  the 
Administrator  of  the  Animal  and  Phnt 
Health  Inspection  Sen.'ice  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform,  If  this  prr^posed  rule  is 
adopted  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conP-ict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule,  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  US  C.  3501 
et  seq]. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle,  Hogs, 

Quarantine,  Reporting  and 


recordkeeping  requirements, 
Transportation. 

Accordingly,  9  CFR  part  78.  Subpart 
A.  would  be  amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g, 
115,  117. 120.  121, 123-126. 134b.  134f;  7 
CFR  2.1T.  2.51.  and  371.2(d). 

2.  In  §  78.1,  in  the  definition  of  Class 
Free  State  or  area,  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

fS^     D«firltiont. 

(a)  Surveillance — (1)  Brvcellosis  ring 
test.  The  State  or  area  shall  conduct  as 
many  brucellosis  ring  tests  per  year  as 
are  necessary  to  ensure  that  all  herds 
producing  milk  for  sale  are  tested  at 
least  twice  per  year  at  approximately  6- 
month  intervals. 
•        •        *        *        • 

Done  in  Washington,  DC,  this  6th  day  of 
July  1993 
Ettgene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

IFR  Doc.  93-16540  Filed  7-12-93;  8:45  am] 
eiLUNC  cooe  mij-^k-p 


9  CFR  Part  S5 
[Dock«t  No  92-170-1] 

Official  PMudorflbies  Tests 

AGENCY:  Animal  and  Plant  Health 
Inspw  tion  Service,  USDA. 
action;  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  pseudorabies  regulations  by  adding 
the  Particle  Concentration  Fluorescence 
Immunoassay  (PCFLA)  test  to  the  list  of 
official  tests  for  pseudorabies.  The 
PCFIA  test  is  an  effective  diagnostic  test 
that  can  be  conducted  in  less  time  than 
other  diagnostic  tests  currentlv  allowed. 
Adding  the  PCFIA  test  to  the  list  of 
official  tests  for  pseudorabies  will  help 
prevent  the  spread  of  the  disease  by 
making  available  an  additional  means 
by  which  animal  health  personnel  may 
obtain  timely  and  accurate  diagnoses  of 
pseudorabies. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  13, 1993. 
ADDRESSES:  Please  send  an  original  and 
liirtje  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 


your  comments  refer  to  Dc  ket  No.  92- 
170-1,  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holideys.  Persons 
wishing  to  inspect  com.ments  are 
encouraged  to  call  aliead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room 
FOR  FURTHER  INFORMATION  CONTACT;  Or 
Arnold  C.  Taft,  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS. 
APHIS,  USDA,  room  735,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-776/. 

SUPPLEMENTARY  INFORMATION: 

Backgnjund 

Pseudorabies  is  a  contagious, 
infectious,  and  communicable  disease  of 
livestock,  primarilv  swine,  and  other 
animals.  The  disease,  also  kjiown  as 
Aujeszky's  disease,  mad  itch,  and 
infectious  bulbar  paralysis,  is  caused  by 
a  herpes  virus.  The  regulations  in  9  CFR 
part  85  (referred  to  below  as  "the 
regulations")  govern  the  interstate 
movement  of  swine  and  othor  livestock 
(cattle,  sheep,  and  goats)  in  order  to 
helpjprevent  the  spread  of  pseudorabies. 

Official  pseudorabies  tests  are  used 
under  certain  circum.=.tTnc9S  ^o 
determine  the  pseudorabies  status  of 
swine.  The  regulations  require  that 
certain  swine  test  negative  to  an  official 
pseudorabies  test  before  they  may  be 
moved  interstate. 

The  Particle  Conccntrnticn 
Fluorescence  Immunoassay  (PCFIA)  test 
is  an  automated  serologic  test  that  has 
been  ui^ed  since  1988  to  test  for 
brucellosis  in  cattle  and  bison.  Testing 
conducted  by  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  personnel  at 
the  National  Veterinary  Services 
Laboratories  (NVSL)  m  Ames,  lA,  has 
shown  that  the  PCFLA  test  is  an  effective 
test  for  pseudorabies  in  s^vine  and 
affords  a  high  degree  of  b-nsitivity, 
specificity,  and  r?producibility. 
Additionally,  the  PCFIA  test  can  be 
conducted  in  less  time  tUan  other 
official  diagnostic  tests  for 
pseudorabies.  The  effectiveness  and 
speed  cf  the  PCFIA  test  would  make  the 
lest  a  valuable  tool  in  the  effort  to 
reduce  the  spread  of  pseudorabies  in  the 
United  States.  Therefore,  we  are 
proposing  to  amend  the  regulations  by 
adding  the  PCFL\  test  to  the  list  of 
official  pseudorabies  tests. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
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12291,  and  we  have  determined  that  it 
is  not  a  "rr.ajar  rule,  "  Based  on 
information  rompiled  by  the 
Depart.ment,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
miilion:  wouM  not  cause  a  ma)or 
increase  in  costs  or  prices  for 
consumers,  individual  industnes 
Federal,  State,  or  local  govemm.ent 
agencies,  or  geographic  regions,  an-i 
would  not  cause  a  significant  adverse 
effect  on  com.petition,  employment, 
investmient,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
m.arkets. 

This  action  wovild  provide  for  the  use 
of  an  additional  official  test  for 
determining  whether  an  animal  is 
infe<.ted  with  pseudorabies.  The  testing 
requirements  for  pseudorabies  would 
not  cnange.  Moreover,  the  use  of  the 
PCFIA  test  would  not  affect  the  marltet 
price  for  swine.  Altliough  the  dale  of 
sale  may  change  as  a  result  of  the  faster 
testing,  the  economic  effect  on  swme 
producers  would  not  be  significant. 

According  to  information  gathered  by 
.APHIS,  animal  health  authorities  m 
nine  States  have  expressed  interest  in 
using  the  PCFIA  test  to  test  for 
pseudorabies  in  swine.  Of  those  nine 
States,  six  already  own  PCFL^ 
equipment,  which  they  currently  use  in 
brucellosis  testing.  The  PCFL^  test  for 
pseudorabies  can  be  run  on  either  a 
hilly  automated  Screen  Machine,  which 
has  a  list  price  of  562,000,  or  a  semi- 
automated  FCA  Machine,  which  has  a 
list  price  of  $27,000;  used  and 
reconditioned  machines  may  be 
obtained  at  lower  cost,  according  to  the 
manager  of  the  Livestock  Business  Unit 
at  IDEXX  Laboratories,  Westbrook,  ME 
(January  1993). 

Of  the  five  currently  approved  official 
pseudorabies  tests,  the  one  most  often 
used  is  the  enr.me-linked 
immunosorbent  assay  (EIJSA)  test.  A 
HerdChek*  ELISA  screening  kit  for 
pseudorabies  contains  480  tests  and 
costs  $187,20.  or  $0.39  per  test,  Ln 
comparison,  a  PCFL^  pseudorabies 
screening  kit  contains  4,800  tests  and 
costs  $1,776,  or  $0,37  per  test.  When  the 
per-test  savings  is  adde^i  to  anticipated 
savings  in  time  and  personnel  costs,  we 
estimate  that  the  PCFL^  could  cost  as 
much  as  $0,07  less  per  test  than  the 
ELISA  test.  If  the  $0.07  per-test  savings 
were  applied  to  the  1.19  m.illion 
pseudorabies  tests  run  during  Fiscal 
Year  (FY)  1992  in  the  nine  States 
interested  in  using  the  PCFTA,  those 
States  would  realize  a  total  savings  of 
$83,000  for  the  year.  Some  States 
require  swine  producers,  nearly  all  '  f 


which  are  considered  to  be  small 
entities,  to  pay  a  share  of  test  costs  Ir. 
the  nine  States  that  have  expressed  an 
interest  in  using  the  PCFL\,  the  savings 
to  swine  producers  would  work  out  to 
approximately  $2.5,000  for  the  tests  run 
m  FY  1992 

Because  of  the  small  dollar  savings 
that  could  be  expected,  and  because  its 
use  would  be  optional,  we  anticipate 
that  adding  the  PCFTA  test  to  the  list  of 
official  pseudorabies  tests  would  havo 
only  a  negligible  economic  impact  on 
State  animal  heai'h  agencies  and 
affected  swine  producers. 

Under  these  circumstances,  the 
Administrator  of  the  Anirnf^l  and  Plant 
Health  hispection  Service  has 
dotermined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No,  10,025  and  is  subject  to 

Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials,  (See  7  CFR  part 

3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
lustice  Reform.  If  this  proposed  rule  is 
adopted,  (1)  AU  State  and  local  laws  and 
regulations  that  aie  in  conflict  with  this 
niie  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
r..le;  and  (3)  administrative  proceedings 
v.-ill  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C.  3501 
pf  seq). 

List  of  Subiects  m  9  CFR  Pari  85 

.\nimal  diseases.  Livestock, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  85  would  be 
amended  as  follows: 

PART  85~-PSEUDORABIES 

1.  The  authority  citation  for  part  85 

would  continue  to  read  as  follows: 

Authorin-:  21  f  S  C  111,  112, 113,  115, 

r.7,  120,  121,  123-126,  134b,  134f;  7  CFR 
2.17,  2,51.  and  371.2(d). 

2  In  §85  1,  the  definition  of  "Official 

pseudorabies  test"  would  be  amended 
by  removing  the  words  "tests  and  5. 
L-atex  Agglutination  Test  (LAT)"  and 


replacing  them  with  the  words  "tests;  5. 
Latex  Agglutination  Test  (LAT);  and  6. 
Particle  Concentration  Fluorescence 
Immunoassay  (PCFIA)  Test". 

Done  in  Washington,  DC.  this  6th  day  of 
July  1993. 
Eujjpne  Briii»i(Hil 

Aii:sto:i:  ^j.tiu.^,  Marketing  and  Inspection 
Services. 
(PR  Doc.  93-16541  Filed  7-12-93;  8:45  ami 
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S  C«^fi  Pari  91 
[Dc'-iRSt  No   S:>"C"S-1] 

Portf  Designeled  *cr  the  i:  i;po'iatio''"'  ct 
Animals;  KertucKy  and  N!»w  ..terwy 

AGENCY:  Animal  ana  Plant  heaiin 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
tne  inspection  and  Handling  of 
Livestock  for  Exportation  regulations  by 
designating  Standiford  Field  Airport  in 
Louisville,  KY,  as  a  port  of  embarkation. 
Newton  Paddocks  (already  listed  in  the 
regulations)  would  serve  es  the  export 
inspection  facility  for  that  port.  We  are 
also  proposing  to  designate  Woodstown, 
NI,  as  a  port  of  embarkation  and  Deep 
Hollow  Farm  as  an  export  inspection 
facility  for  that  port.  These  two  p>orts 
and  Deep  Hollow  Farm  appear  to  meet 
the  requirements  of  the  regulations  for 
designation  as  ports  of  embarkation  and 
an  animal  export  inspection  facility, 
respectively.  These  actions  would  add 
two  ports  and  an  inspection  facility 
through  which  horses  may  be  processed 
for  export. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  13,  1993. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
016-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  RJRTHER  INFORMATION  CONTACT:  For 

iniormaUon  concerning  me  Kentucky 
port,  contact  Dr.  Michael  David,  Senior 
Staff  Veterinarian,  National  Center  for 
Import  Export,  VS,  APHIS.  USDA,  room 


37668 
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761.  Federal  Building.  6505  B«>lcrest 
Road.  Hyattsville,  MD  20782   i lOlj  436- 
7511. 

For  informaliofi  conreming  the  New 
Jersey  port,  contact  Dr  Naiam  Faiz;, 
Senior  Staff  Vetennanan.  National 
Center  for  Import  Export.  VS,  APHIS, 
USDA,  room  762,  Federal  Building, 
6505  BelcTBSt  Roed.  Hyattsville,  MD 
207B2,  (301)  436-^5183 

SUPPt-EMEHTARY  IWFORMATMX; 

Background  | 

The  regijlations  in  9  CFK  part  91. 
■  Inspection  and  Handhng  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  rexui^tionsj,  pr<}s;::ribe  conditions  for 
exporting  anin^ais  fror;',  the  United 
States  The  reg^ilations  state,  among 
other  tilings,  that  all  animals,  except 
ar.imals  bfing  exported  to  C^.nada  or 
.*vlt»xi(;c.  must  be  exported  through 
desiRnated  por^.s  of  en.ba.'ication. 

To  receive  designation  as  a  port  of 
err.barkafion,  a  port  must  have  export 
ir.spec:tion  fanlitirts  avaiiable  for  the 
in.sijection.  holding,  feeding,  and 
watering  of  animdls  prior  to  exportation 
to  ensure  that  the  animals  meet  certain 
requirements  specified  m  the 
regulations.  To  rw^eive  approval  as  an 
export  inspection  facility,  the 
regulations  provide  that  a  facility  must 
meet  speafied  stirdards  in  §91. 14(c) 
(:on'"emiiig  materials,  size,  inspection 
impit*m«nts  cieaning  and  disinfection, 
fet»<d  and  water,  acres*!,  testing  and 
treatment,  location,  disposal  of  animal 
wastes,  lighting,  and  cfiice  and  rest 
room  facilities 

Nf^'Aton  Fadd.icks.  B«jn  No.  8, 
.N'^'vvton  Pike,  Lbxington.  KY  40511. 
(50^1  253-34i6.  rh^ets  the  requirements 
of  §91. 14(c)  and  is  Usted  in  the 
regulations  a.s  an  export  inspection 
facility  for  horses  for  the  Greater 
Cincinnati  .\irport.  Standiford  Field 
.'^.irport  in  Louisville.  KY,  is  more 
convenient  for  some  horse  exporters 
than  the  Greater  Cinunnati  Airport,  and 
is  at  approximately  an  equal  distance 
from  Newion  Paddo<"k3  as  the  Greater 
Cincinnati  Airport.  Newton  Paddocks  is 
large  enoujjh  fo  serMce  both  ports. 
Therefore,  we  prcposd  to  add  Standiford 
Fitjld  Alport  to  the  regulations  as  a  port 
of  embarkation,  to  b«i  serviced  by 
Newton  Paddocjts  export  facility. 

Dwp  Hoiiow  Farm,  RD  2,  P.O.  Box 
360,  Haines  Neck  Road.  \Voodstov«i,  NJ 
OaO^Ja,  (609)  76»-0993.  appears  to  meet 
the  requirements  of  §  91, 14(ci.  with 
respect  to  horses,  for  designation  as  an 
export  inspection  facility  This  facility 
is  accessible  to  exporters  who  wish  to 
use  the  ocean  port  in  Woodstown  to 
export  horses.  Therefore,  we  also 
propose  to  add  the  ocean  port  at 


Woodstown.  N),  to  the  r*>galalions  as  a 
port  of  embarkation  and  Dvaep  Hollow 
Farm  as  an  export  inspection  facility,  fcr 
hc.'sas  only,  for  that  port. 

Fterutive  Order  12291  and  Regulatory 
Hexibiiity  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  deter'^.inod  that  it 
is  not  a  "major  rule."  Based  en 
infonnalion  compiled  by  the 
Department,  we  have  determined  tiiat 
this  proposed  rule,  if  adopted,  w,3uld 
have  an  effect  on  the  economy  of  less 
than  $100  million;  would  not  aiu.se  a 
major  increase  In  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  ai.d 
would  not  cause  a  signihcant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  Slates- based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  believe  that  adding  llie  Standiford 
Field  Airport  in  Louisville,  KY,  and  the 
ocean  port  at  Woodstown,  NJ,  as  ports 
of  embarkation  for  horses  would  have 
little  or  no  economic  impact  on  horse 
exporters,  the  majority  of  which  are 
small  businesses,  because  it  would  not 
significantly  change  the  cost  of  doing 
business. 

Currently,  the  State  of  Kentucky  is 
serviced  by  the  Greater  Cincinnati 
Airport  as  a  port  of  embarkation  for 
horses.  Our  proposal  to  add  the 
Standiford  Field  Airport  as  a  designated 
port  of  embarkation  would  not  increase 
the  number  of  horses  embarking  from 
Kentucky.  This  action  would  sim.ply 
facihtate  the  export  of  horses  for  sorre 
exporters  in  Kentucky  for  whom  the 
Standiford  Field  Airport  is  more 
convenient  than  the  Greater  Cincinnati 
Airport. 

There  are  no  ports  in  New  Jersey 
designated  in  the  regulations  as  ports  of 
embarkation  for  horses.  Currently,  hcse 
exporters  in  New  Jersey  must  go  out  of 
State  to  a  port  of  embarkation,  such  as 
New  York,  NY,  to  export  their  horses 
While  these  exporters  may  realize  somo 
savings  in  transportation  costs  if  our 
proposal  to  add  the  ocean  port  at 
Woodstown,  NJ,  as  a  port  of 
embarkation  for  horses  is  made  Final, 
the  primary  benefit  would  be  the 
increased  convenience  of  having  a 
designated  port  of  embarkation  in  their 
own  State. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


have  a  signifioint  economic  impad  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

Tliis  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  .Assistance 

under  No.  10  025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFK  part 
3015,  subpart  V] 

Executive  Order  12778 

1  his  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted,  (1]  .\11  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effau  will  be  given  to  this 
rule:  a'.d  (3]  adrr.ini.strative  proceedings 
will  not  be  required  beforn  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  docuiTient  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  SubjecU  in  9  Ci  R  Part  SI 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
rocordkc!«ping  requirements, 
Transportatiun. 

Accordingly,  wo  propose  to  amend  9 
CFR  part  91  as  follows: 

PAaT'91— INSPECTION  AND 
HANDUNQ  OF  LIVESTOCK  FOH 
EXPORTATION 

1.  The  authority  citation  lor  part  91 
would  continue  to  read  as  follows: 

Authority:  21  USC.  10.5,  112.  113,  114a. 
120,  121.  1.'^4b.  134f,  612,613,  614.618:46 
U.S.C.  466a,  466b;  49  U.S.C.  1509(d);  7  CFR 
2.17,2  51.  and  371  2(d). 

2.  In  §  91.14,  paragraphs  (a)(10) 
through  (aKl7)  would  be  redesignated 
as  paragr<iphs  (a)(ll)  through  iai(18). 
paragraph  (a)(5l(i)  would  be  revised. 
a.'^d  a  new  paragraph  (aUlO)  would  be 
added  to  read  as  follows: 

§91.14    Porta  of  embarkation  and  export 
inspection  facilities. 

(a)  •   *   * 

(5)  •    •    * 

(i)  Greater  Cincinnati  .Airport, 
Covington;  and  Standiford  Field 
A.irport.  Louisville — airport  only. 
*        *        «        •        • 

(10)  New  Jer^y. 

(i)  Woodstown — ocean  port. 

(A)  Deep  Hollow  Farm  (horses  only), 
RD  2,  P,0,  Box  360,  Haines  Neck  Road. 
Woodstown.  NJ  08098.  (6091  769-0993. 


UMI 


Federal  Register  /  Vol.  58,  No.  132  /  Tuesdav 


lulv 


13,   1993   /     Proposed  Rulas 


37669 


Done  in  Washirgron.  DC.  this  6th  day  of 
July  1993 

Eugene  Branstcoi, 

Assistant  Secretary,  Marketing  and  Inspection 

Sen' ices. 

[FR  Doc  93-16542  Filed  7-12-93;  8:45  am] 
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9  CFR  Pari  95 

[Docket  No.  92-135-1] 

Importation  o'  Hoofs 

AGENCY:  Ar.imal  and  Plant  Heallh 
Inspection  Service,  USDA, 

ACTION;  Proposed  nile. 

SUMMARY:  We  are  proposing  to  amend 
Ltie  animal  byproduct  importation 
regulations  to  allow  hoofs  that  have 
been  disinfected  in  their  country  of 
origin  to  be  imported  into  the  United 
States  without  hirther  processing. 
Currently,  certain  hoofs  imported  into 
the  United  States  must  be  consigned 
from  the  port  of  first  arr.vai  to  an 
approved  establishment  having  facilities 
for  their  disinfection.  We  have 
determined,  however,  that  hoofs  that 
have  been  adequately  disinfected  in 
their  country  of  origin  may  be  imported 
into  the  United  States  v.-ithout  risk  of 
introducing  disease.  This  proposed 
(  hange  in  the  regulations  would  give 
importers  of  hoofs  that  require 
disinfection  a  choice  between  importing 
disinfected  hoofs  and  importing 
unprocessed  hoofs  for  disinfection  m 
the  United  States. 

DATES:  Considera'ion  will  be  given  only 
to  com^ments  received  on  or  before 
September  13.  199,3 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatorv  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  NID  20782,  Please  state  that 
your  comments  refer  to  Docket  No  92- 
135-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Fnday,  except  holidays  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (2021  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT"  Dt 

John  H,  Gray.  Senior  Staff  Veterinarian. 
Import-Export  Animals  Staff,  VS, 
APHIS,  USDA,  room  756,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7885. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  reeu'ia!:ons  m  9  CFR  part  95 
(referred  to  beiow  as  "the  reigulations") 
contain  restrictions  on  the  importation 
into  the  United  States  of  certain  animal 
byproducts  and  hay  and  straw  in  order 
to  prevent  the  introduction  of  certain 
animsl  diseases.  Among  the  regulated 
animal  byproducts  are  animal  hoofs, 
which,  along  with  bones  and  horns,  may 
be  imported  subject  to  the  restrictions 
contained  in  §§95.11  and  95.12. 

Hoofs  that  are  clean,  dry,  and  free 
from  undried  pieces  of  hide,  flesh,  and 
sinew  may  be  imported  as  trophies  or 
for  consignment  to  museums  without 
other  restrictions  under  the  provisions 
of  §95.11.  Section  95.12  contains 
handling  and  treatment  requirements  for 
imported  hoofs  that  do  not  meet  the 
conditions  or  requirements  of  §95.11. 

Under  the  provisions  of  §95.12,  hoofs 
that  are  not  imported  as  trophies  or  for 
consignment  to  museums  must  be 
consigned  directly  from  the  port  of  entry 
to  an  approved  establishment  that  has 
facilities  for  their  disinfection.  The  bags, 
burlap,  or  other  containers  in  which  the 
hoofs  are  transported  must  also  be 
disinfected.  While  the  hoofs  are  at  the 
approved  facility,  they  must  t>e  handled, 
under  the  direction  of  an  Ajiiraal  and 
Plant  Health  Inspection  Service  (APHIS) 
inspector,  in  a  manner  to  guard  against 
the  dissemination  of  anthrax,  foot-and- 
mouth  disease,  and  rinder]'«^s:   With 
APHIS  approval,  the  hocS  :r,[:\  be 
released  from  the  establishment  after 
disinfection. 

Several  methods  of  treatment  are 
available  for  use  by  the  estabUshments 
in  which  the  hoofs  are  disinfected. 
These  methods  are  shown  i.'-i,  the  table 
below.  Although  some  es;ftl:':;<;!.ments 
soak  the  hoofs  in  cfierv,:,ai,  5<c. i.tions, 
hoofs  ere  most  often  ri;«;;:'>r't-:;  by 
exposure  to  high  heat,  e:tri=.T  ary  or  wet. 


Dtstnfectioo  treatment 

Time 

Heating   18C  =F   82  2  '^)  

30  minutes. 

Soaking   Botling  water  

20  minutes. 

Soaking    C  i%  ciilonr>«  bieac^ 

2  'XX.jrs 

soiutjon 

Soaking    5%  acstic  aoa  soli>- 

2  hours. 

tion 

Soawng    S't   h/tirogen   perox- 

2  hours. 

tde  sotutior. 

Some  U.S.  importers  of  hoofs  have 
expressed  interest  m  importing  hoofe 
that  have  been  disinfected  in  their 
country'  of  origin  prior  to  being  shipped 
to  the  United  States.  Such  an  option 
would  give  the  importers  a  greater 
degree  of  nexibility,  allowing  them  to 
choose  between  importing  unprocessed 
hoofs  that  would  require  disinfection 


upon  arrival  in  the  United  States  or 
importing  disinfected  hoofs  that  could 
be  imparted  without  additional 
treatment.  APHIS  has  determined  that 
as  long  as  the  hoofs  are  adequately 
disinfected  in  their  coimtry  of  origin  by 
one  of  the  five  approved  methods  Usted 
above,  they  could  be  imported  into  the 
United  States  without  increasing  the 
risk  of  disease  introduction.  Therefore, 
we  are  proposing  to  amend  the 
regulations  to  allow  hoofs  that  have 
been  disinfected  in  their  country  of 
origin,  using  one  of  the  methods  shown 
in  the  table  above,  to  be  imported  into 
the  United  States  without  additional 
treatment. 

We  would  require  that  the  hoofs  be 
accompanied  by  a  certificate  stating  that 
they  have  been  disinfected  and 
describing  the  manner  'n  which  the 
disinfection  was  accomplished.  The 
certificate  would  have  to  be  issued  by 
the  national  government  of  the  country 
of  origin  and  signed  by  an  official 
veterinary  inspector  of  that  country. 
Upon  their  arrival  in  the  United  States, 
the  hoofs  would  be  examined  by  an 
APHIS  inspector,  who  would  confirm 
that  the  hoofs  were  clean,  dry,  and  free 
from  undried  pieces  of  hide,  flesh,  and 
sinew. 

This  proposed  rule,  if  adopted,  would 
offer  a  choice  of  importation 
procedures,  both  of  which  would 
provide  adequate  safeguards  to  prevent 
the  introduction  of  disease. 

Executive  Orfier  K'291  and  Rt^'i:i«i <■■''■>' 
Flexibility  Aci 

W  e  are  .ss„.ng  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Currently,  certain  hoofs  imported  into 
the  United  States  must  be  consigned 
directly  from  the  port  of  entry  to  an 
approved  estabUshment  that  has 
facilities  for  their  disinfection.  This 
proposed  rule  would  allow  hoofs  to  be 
imported  into  the  United  States  without 
further  processing  if  the  hoofs  have  been 
disinfected  using  an  approved  method 
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in  their  country  of  origin  We  believe 
that  adding  this  option  would  have  littie 
or  no  economic  impact  on  US 
importers  of  hoofs  because  it  w  uld  not 
significantly  decrease  thei:  cost  of  doing 
business.  The  primary  imcact  an  these 
importers  would  be  the  aJded 
convenience  of  hiiving;  'wn  i-rp'  r+  >t; on 
options  from  which  to  choose 

The  pr.mary  use  of  :i;'::nfGCt»d  hoofs 
appears  to  be  ir;  the  production  of  dog 
chews,  but  that  industry  is  still  in  its 
infancy  and  is  rather  small  in  terms  of 
production  and  nuri."'*'rs  cf  producers. 
Based  on  information  available  to  the 
I^parlnnynt,  wa  estimate  that  there  are 
currently  f^wer  than  10  importers  of 
hoofs  and  i^pp-^jxirr.itely  6  producers  of 
dog  ch?w3  made  from  hoofs.  Using  the 
Small  Business  Administration's  size 
criteria  of  ft-wer  than  100  employees,  all 
of  these  bisines.ses  woi:ld  be  considered 
to  he  '<T!a!l  entities. 

We  b^iieve  that  a  faw  uf  'J'.ese 
businesses  recnivf  hx>fs  from  both 
foreign  ind  •j:).Ti(:'>t;(:  sources.  Because 
the  industry  is  "^n^all  and  relatively  new. 
however,  there  ero  .no  reccds  available 
concemins  thp  riirnh'^r  if  hoofs 
impor'.ed  into  ths  I'r:  '-}.  j'atas  or  the 
levels  of  Ay^  {  hew  production. 


Th.^ 


i.;*,i 


f  s  ii'i  which  hoofs  are 


UMI 


disinf^:tf>H  handl?  a  variety  of  items, 
with  hcofs  making  up  only  a  small 
percent'^ ge  of  the  total  volume  of 
products  p-orossed.  Therefore,  we 
anticipa;"?  tr.:t  aiiowng  hoofs  to  be 
processed  m  their  country  of  origin 
would  have  l/tle,  if  any,  adverse  impact 
on  dorr.jit  c  p-ocassors  in  terms  of  loet 
volume  and  rgv9n;..e. 

Under  these  circumstances,  the 
Admini'tratorof  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  sigriific^nt  economic  impact  on 
a  substantii!  nambtjr  of  small  entities. 

Executire  Order  1277^ 

This  propostKl  rule  r.^s  been  reviewed 
under  Exrcutivg  Qri-'r  12778.  Civil 
Justice  Reform.  If  th,3  proposed  rule  is 
adopted:  (1)  All  S^ate  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  prr^mpt»<j,  (2)  no 
retroactive  efJwrt  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  rtv^uired  before  parties  may 
file  suit  in  court  chailT.girg  this  rule. 

Paperwork  Reduction  Act 

In  accordancf*  with  the  Paperwork 
Reduction  Act  of  1980  (44  U',  S  C.  3=S01 
et  seq  ),  the  information  col!ef:tion  or 
recoridkewping  requirements  included  in 
this  proposed  rjle  will  be  submitted  for 
approval  to  the  Office  of  Management 
ana  Budget  Please  send  v^mtten 
comments  to  \hn  Office  of  Information 


and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to  (1)  Chief.  Reguidtory 
Analysis  and  Dv^velopmerit  PPD, 
APHiS.  USDA.  room  804.  Fedarai 
Building,  6505  Belcrest  Road, 
Hyattsville.  MB  20782  and  (2j  Clearance 
Officer.  OIRM.  USDA.  room  404-\V, 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC  20250. 

List  of  Subjects  io  9  CI-R  Part  94 

Animal  diseases.  Imports.  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  95  would  bd 
amended  as  follows: 

FAR"!"  <>5— S,^NiTARy  CONTROL  CF 
AftlWAL  E'-PnODjC'S  ("XC!E?T 
r^SlNGS),  ANC  HAV  A.N3  S'R.&W. 
OFFERED  FOFI  ZSl^.^  -NTQ  the 
UNITED  STATES 

1.  The  authority  citation  for  part  95 
would  continue  to  read  as  follows: 

Authority:  21  U.S.Q  111;  31  U.S.Q  9701; 
7  CFR  2.17.  2.51.  and  371.2(d). 

2.  Section  95.11  would  be  amended  as 
follows: 

a.  The  section  heading  would  be 
revised  as  set  forth  below. 

b.  The  undesignated  text  of  the 
section  would  be  designated  as 
paragraph  (a). 

c.  A  new  paragraph  (b)  would  be 
added  to  read  as  set  forth  below. 

As  amended,  §95.11  would  read  as 
follows- 


,n!^-t^  ^OC>f». 


§95.11     Bor?«   ~o'-t.  »' 

tropMae  criruf'  •*«.!'■■  •   t  : 

(a)*  •  • 

(b)  Clean,  dry  hoofs  may  be  imported 
without  other  restrictions  if: 

(1)  The  hoofe  have  been  disinfected  in 
the  country-of  origin  using  one  of  the 
following  methods: 

(i)  Dry  heat  at  180  'F  (82.2  "C)  for  30 
minutes; 

(ii)  Soaking  in  boiling  water  for  20 
minutes; 

(iii)  Soaking  in  a  0.1  percent  chlorine 
bleach  solution  for  2  hours; 

(iv)  Soaking  in  a  5  percent  acetic  acid 
solution  for  2  hours;  or 

(v)  Soaking  in  a  5  percent  hydrogen 
peroxide  solution  for  2  hours:  and 

(2)  The  hoofs  are  accompanied  bv  a 
certificate  issued  by  the  national 
government  of  the  country  of  origin  and 
signed  by  an  official  veterinary 
inspector  of  that  country  stating  'Jiat  the 
hoofis  have  been  disinfected  end 
describing  the  manner  in  which  the 
disinfection  was  accomplished. 


Done  in  Washington,  DC,  this  16th  day  of 
July  1993. 
Eugene  Branatool, 

Assis'arrt  SecrfHary.  Marketing  and  Lrsp'-ction 

Sen'irfs 

[FR  Do<-,  93-16539  Filwi  7-i  2-93,  8.45  ami 
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9CFRParl113 

[Oockat  No.  9S-1S^1] 

Viruses,  Senims,  Toxins  and 
Analogous  Prcducta;  Pasteursila 
Multocida  Vaccine,  A'/lan  laoiaJa 

AGENCY:  A-n:n:.]  V:i  Piani  Heallh 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUM5»,aiRY:  V*'e  are  proposing  to  amend 
the  :egi:lations  for  the  Standard 
Requirement  for  Pasteurella  Multocida 
Vaccine,  Avian  Isolate,  The  effect  of  the 
proposed  rule  would  be  to  revise  the 
standard  that  a  minimum  of  16  of  20 
vaccinated  Aiiimab,  rather  than  the 
current  minimum  cf  14  of  20  vaccinated 
animals,  must  surviva  an  exposure  to 
live  bacteria  in  order  to  demonstrate 
that  the  product  protects  against 
disease.  All  such  vaccines  licensed  in 
recent  years  have  met  the  proposed 
efficacy  standard.  This  amendment  is 
necessary  to  provide  greater  assurance 
that  a  licensed  Pasteurella  MuUccida 
Vaccina.  Avian  Isolata,  meets  the 
efficacy  standard  that  consumers  have 
come  to  expect  from  this  product. 

DATES;  Consideration  will  be  gi%-en  only 
to  comments  received  on  or  before 
September  13, 1993. 

ACDRESSES:  Please  send  an  original  and 
three  copies  cf  your  comm.enls  tc  Chief, 
Rsgulator/  An?. lysis  and  Development, 
PPD,  APHIS,  USDA,  r:on-  804,  Federal 
Building,  6505  Belcmst  Road. 
Hyattsvillo.  MD  70782.  Piea.se  state  that 
your  comments  refer  to  Docket  No.  92- 
153-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  StreiH  and  Independence 
Avenue  SW.,  Washir.ijton,  DC,  between 
8  a.m.  and  4:30  p.m  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reeding  room. 

FOR  FURTH6B  INFO«UAT)ON  CONTACT: 

Dr.  David  Espeaeth.  Deputy  Director, 
Veterinary  Binlngics.  BBEP,  .APHIS. 
USDA,  mom  838'.  Federal  Building. 
6505  Belcrest  Road,  Hyattsville.  MD 
20782,  (301)  43&-8245. 
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SUPPUEMENTARY  IHFORMATK>N: 
Background 

Ln  arxordance  with  the  regulations 
contained  in  9  CFR  part  113,  Standard 
Requirsments  are  prHscril>ed  for  the 
preparation  of  veterinary  bmloKical 
products.  A  Standard  Requirement 
consists  of  specifiMtions,  prcx'edures, 
and  test  methods  vshich  define  the 
■standards  of  purity,  safety,  potency,  and 
"fficacy  for  a  given  type  of  veterinary 
iuniogir^l  product. 

The  Standard  Requirement  for 
Pasteurella  Multocida  Vaccine,  .^vian 
Isolate,  in  §  113,70,  cum*ntly  n quires 
that  a  minimum  of  14  of  20  vaf, mates 
must  survive  exposure  to  live  bar tena 
for  a  successful  demonstration  of 
efficacy. 

Changes  and  Ci^irifications 

This  proposed  rule  wculd  revise  the 
r-landard  ReqL-.rement  m  *)  U.?  ''0  !o 
'perifv-  that  a  minuncm  of  16  of  20, 
'  ither  than  14  of  20,  vaccinated  animals 
nuisi  survive  a  challenge  with  live 
->ifteria  for  a  successful  demonstration 
oi  efficacy  All  such  vaccines  licensed 
in  recent  years  have  met  this  proposed 
standard.  The  Agency  has  determined 
tliat  failure  to  revise  the  efficacy 
'-tandard  could  result  in  the  licensure  cf 
vaccines  that  do  not  mc>et  the  level  of 
efficacy  that  consumers  of  these 
veterinary  biological  products  have 
come  to  expect. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulotion 
1512-1  and  have  determ.ined  that  it  is 
not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule,  if  implemented, 
would  have  an  effect  on  the  economy  of 
less  than  $100  mjUion.  would  not  caus*? 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  and 
would  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  amendment  should  not 
have  a  significant  economic  impact  on 
manufacturers  since  the  proposed 
efficacy  standard  in  one  that  has  been 
readily  achieved  by  all  such  vaccines 
licensed  in  recent  years.  The  riiange 
from  14  of  20  to  a  minimum  of  16  of  20 
vaccinated  animals  surviving  exposure 


to  live  organisms  in  order  to 
dem.onstrate  satisfactorv  protection 
against  disease  will  help  ensure  that 
consumers  r9t»ivp  e  highly  efficacious 
vaccine  without  adding  undue  cost  to 
the  manufacturer.  The  proposed  efficacy 
standard  assures  that  fewer  animals  will 
come  down  with  disease  with  a  vaccine 
that  can  still  be  produced  at  rea.sonable 
cost  to  the  producer. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
8  substantial  n u mber  of  small  entities. 

Fxeiutive  Order  127  78 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
regulations  under  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 

ei  seq  }. 

List  of  Subject.?  in  9  CFR  Part  1 1 3 

Animal  bioi(>>;ics.  Exports.  Imports, 

Fepurting  and  rt«:crdke<'ping 
re<;}airements. 

Accordingly,  9  CT~R  part  1 13  would  be 

amended  to  reao  as  foll^i^^■.s 

PART1 13— STANDARD 
REQUlREMENfTS 

1  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Aulhonty  21  U.S.C  151-159;  7  CFR  2.17. 

2  SI,  and  371.2(d). 

2.  S€H::tion  113  70,  paragraph  (b){4), 
would  be  revised  to  .'•ead  as  follows: 

§  1 1 3.70    Pasteurefla  Multoctcia  y»ceint, 
Avian  lsol8t«. 


fb)  *   *   ■ 

(4)  Eight  or  more  of  the  umraociiiated 

controls  must  die  for  the  test  to  be  valid. 

If  at  least  16  of  20  of  the  vaccinates  do 
not  survive  the  14-dav  postchallen^e 
period,  the  Master  Seed  is  unsansfactory 
at  the  selected  bectenei  count. 


Done  in  Washington.  DC.  this  6th  day  of 

Iulvl993. 

Fi^ene  Rrtnstool, 

Ass ; .' : .   :    'xretaiy.  Marketing  and  Intptfction 

Sem  t'f- 

(PR  Doc.  93-16543  Filed  7-12-93;  8:45  am] 
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H*,;  visions  !g  C'i'  P!;>€iirve  Regulations 

F  jrsuant  !o  the  Encgy  Policy  Act  Of 

1  ^S2'  P'Opcsed  Ruicnaking 

July  2, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTMX:  Notice  of  proposed  rulemaking. 

i>vJMMAHy:  The  Commission  is  proposing 
rvvibiuns  to  its  regulations  of  oil 
pipelines  in  order  to  implement  the 
requirements  of  Title  XVIIl  of  the 
Energy  Policy  Act  of  1992  (Act  of  1992). 
The  proposals  would  provide  a 
simplified  and  generally  apphcable 
method  for  regulating  oil  pipeline  rates 
by  use  of  an  index  for  setting  rate 
ceilings  for  such  rates.  In  certain 
circumstances,  an  oil  pipeUne  would  be 
permitted  to  charge  market-based  rates 
or  establish  rates  using  traditional  cost 
of  service. 

The  proposed  rule  would  also  revise 
certain  procedural  regulations  as 
required  by  the  Act  of  1992,  abolish  the 
Oil  Pipeline  Board,  and  provide  for  the 
institution  of  alternate  dispute 
resolution  procedures  for  oil  pipeline 
rate  matters. 

The  Commission  further  proposes  to 
change  its  existing  regulations 
conceming  the  tariff  fihng  requirements 
of  oil  pipelines. 

DATES:  Comments  are  due  on  or  before 
August  12, 1993. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  on  this  proposed  rule 
must  be  fi  led  in  Docket  N     K  N  1^3-11- 
000.  All  filings  should  refer  to  Docket 
No.  RM93-1 1-000  and  should  be 
addressed  to;  Office  of  the  Secretary. 
Fedpra!  Energv  Rpeulafory  Commission, 
825  N(,)r';,  Cjtpi'r:  s^n-^t,  NE.. 

fOR  FURTHER  INF0R»»UT)ON  CONTACT. 

Harris  S.  Wood,  Office  of  the  General 
Counsel,  Fedwal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  Telephone: 
(202)  208-0696. 
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SUPPLEMENTARY  INFORMATX>N:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 

the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  dunng  normal  business  hours 
in  room  3104.  941  North  Capitol  Street. 
NT  .  VVashmi^ton,  DC  20426. 

The  Commission  Issuance  Postirii^ 
System  (CIPS1,  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  CIPS  is  avajlable  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  didling  (202)  208-139^  To 
access  CIPS.  set  vour  communications 
software  to  use  300,  1200,  or  2400  bps. 
f-ill  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit  CIFS  can  also  be  accessed  at 
9600  bps  bv  dialing  (2021  208-1781,  The 
full  text  of  this  rjie  will  b«  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  liie  Commission's  copy 
contractor  La  Dora  Systems 
Corporation, ^Iso  located  m  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Table  of  Conlentj 

I.  Ir.troduc'ion 

II.  Report, r.g  Rf'quirements 

III.  Background 
A.  Historical  Background  of  Oil  Pipeline 

Rate  Regulation 
B  Energy  Policy  Act  of  1992— Specific 

Requirements 
C  Energy  Policy  Act  of  1992— 

Cor.jtressnr.a!  Intent 
D  One  R-- making  Rather  Than  Two 
rV'  Propos<=cl  Rdtemaking  Methodologies 

A.  Irtrociucrioc 

B.  Indexing  Systpm 

1  Purposes  and  Benefits       i 

2  Choosing  an  Index  I 
a  General  Inflation  Indices 

b  Oil  Pipeline  Industry  Indices 
C-  Conclusion 

3  Procedures  Related  to  the  Indexing 
Methodology 

a.  Filing  the  Rates 

b  Challenges  to  the  Rates 

C.  Cosf-of- Service  Methodology 

V  Procedures  for  Streamlining  Commission 
.^crlon  on  Rdtes 
A,  New  PTOC'^d',.J"es 

1  Identification  of  Information  to 
Accompany  a  Tariff  Filing 

2  Availability  to  the  Public  of  Staff 
,\naJysis  of  Tariff  Filings 

3  Standing  of  Paries  tc  Fiie  Protests 

4  Level  of  Specificity  for  Protests  and 
Complaints 

5  Guidelines  for  Ccmmission  Action  on 
the  Portion  of  the  Tariff  or  Rate  Filing 
Subject  to  Protest  or  Complaint 

6  OpporTuni'v  for  Pipeline  to  Resfxjnd  to 
Protest  or  Complaint 

7  Complaints  Against  "Graadfathered" 
Ra'es  ( 


8 


B 

1 

2 

C. 

1. 

2. 


Elimination  of  Staff-Initiated 
investigations 

Revisions  to  Existing  Procedures 
Tariff  Filing  Requir«raents 
Revised  .Accounting  Requirements 
Alternative  Dispute  Resolution 
Requu«d  Negotiation 
Arbitration 

a.  Applicability  to  Commission 
Proceedings 

b.  Authorization 

c.  Arbitrator 

d.  Rules  of  Conduct 

e.  Arbitration  Awards 

f.  Vacating  an  Award 

VI.  Environmental  Analysis 

VII.  Regulatory  Flexibility  Act  Certification 
Vni.  Comment  Procedures 

DC.  Information  Collection  Requirements 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  {"Commission  ")  proposes 
to  revise  its  regulation  of  the  rates  cf  oil 
pipelines,  pursuant  to  the  Interstate 
Commerce  Act  (ICA),  as  amended,'  to 
fulfill  the  requirements  of  Title  XVIII, 
"Oil  Pipeline  Regulatory  Reform,"  of  the 
Energy  Policy  Act  of  1992  (Act  of 
1992). » 

Chi  March  18, 1993,  the  Commission 
made  available  for  public  comment  a 
proposal  by  its  Staff  which 
encompassed  alternatives  for  regulation 
of  oil  pipeline  rates  in  the  future  This 
proposal  emphasized  three  alternative 
ratemaking  methodologies:  indexing, 
market-based  rates  and  cost-of-service 
ratemaking.  Some  24  sets  of  comm,ents 
were  received  on  the  Staffs  proposal, 
and  to  the  extent  deemed  neces.sary  are 
referred  to  herein.  Staff  proposed  that 
the  Commission  adopt  as  a  primary 
means  of  regulating  oil  pipeline  rates  an 
indexing  methodology  based  on  the 
Producer  Price  Index  for  Finished 
goods,  with  a  productivity  incentive 
adjustment  of  minus  one  ( - 1)  percent. 
Staff  further  proposed,  as  an  alternative, 
a  market-based  approach  if  a  pipeline 
could  demonstrate,  under  a  new 
streamlined  approach  to  market 
delineation,  that  it  lacked  market  power 
in  miarkets  to  which  it  would  apply  such 
a  methodology.  Finally,  Staff  proposed 
that  a  pipeline  be  allowed  to  utilize  a 
cost-of-service  methodology  as  a  means 
of  establishing  new  just  and  reasonable 
rates  in  certain  extraordinary  cases, 
such  as  natural  disasters  which  would 
require  replacement  of  systems,  where 
the  pipeline  could  clearly  show  that  the 
indexing  methodology  would  not 
provide  it  the  oppononity  of  earning  a 
just  and  reasonable  rate.  Staffs  other 
proposals  were  directed  at  the 


>  49  App.U.S.C  1(1988). 

»42  U.S.C.  7172  note  (1988).  Referuncw  to  Lhe 
Energy  Policy  Act  are  to  this  note,  indicaung  the 
section  number  of  the  statute. 


procedural  reforms  called  for  by  the  Act 
of  1992  and  other  reforms  to  existing 
regulations  which  were  designed  to 
"modernize"  those  regulations. 

Based  on  the  Staff  proposal  and  the 
comments  received  thereon,  the 
Commission  proposes  to  use,  as  its 
primary  means  of  regulating  oil  pipeline 
rates,  an  indexing  scheme  similar  to  that 
proposed  by  Staff.  The  Commission 
intends  to  establish  thereby  a 
"simiplified  and  generally  applicable"^ 
oil  pipeline  ratemaking  methodology 
consistent  with  its  statutory  mandates 
under  the  ICA  and  the  Act 'of  1992.  The 
Commission's  proposal  contains  the 
following  elements; 

1,  The  Commission  proposes  to  adopt 
an  indexing  methodology  as  its  general 
approach  to  regulating  the  level  of  oil 
pipeline  rates.  Indexing  is  believed  to 
meet  the  statutory  criteria  of  simplicity 
and  general  applicability,  The  index 
would  establish  the  maximum  ceiling 
level  for  any  given  rate  in  a  given  year. 

2  Under  indexing,  rate  increase 
filings  would  be  discretionary  with  the 
pipeline, 

3.  No  cost-of-service  or  any  other 
supporting  information  would  be 
required  to  be  filed  with  a  rate  increase 
that  complied  with  the  index. 

4.  A  pipeline  would  not  be  precluded 
in  an  individual  proceeding  from 
demonstrating  either  (a)  that  the  rate  in 
question  is  to  be  charged  in  a  market  in 
which  it  lacks  significant  market  power 
and  therefore  no  price  cap  is  required, 
or  (b)  that,  due  to  extraordinary 
circumstances,  application  of  the  index 
methodology  in  a  particular  instance 
would  not  allow  the  pipeline  to  recoup 
its  costs  and  therefore  a  cost-of-service 
methodology  should  be  utilized. 

5.  The  only  challenges  to  rate  change 
proposals  of  oil  pipelines  that  the 
Commission  proposes  to  entertain 
would  be  those  made  through  clearly 
defined  protest  and  complaint 
procedures  which  will  require  specific 
showings  by  protestors/complaints  of 
why  a  particular  rate  methodology  is 
inappropriate  or  why  particular  rate 
changes  should  not  be  allowed. 

6.  The  Commission  proposes  to  revise 
all  rate  filing  requirements  and 
procedural  regulations  to  reflect  these 
proposals;  many  of  the  procedural 
changes  would  become  effective  30  days 
after  publication  of  the  final  rule  in  the 
Federal  Register,  while  others  would 
take  effect  365  days  after  issuance  of  a 
final  rule  in  this  proceeding  as  provided 
inthe  Actof  1992. 

The  Commission  emphasizes  that  it  is 
interested  not  only  in  the  comments  that 
it  will  receive  on  this  proposal  but  also 
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any  proposals  that  interested  parties 
may  wish  to  put  forth  to  achieve  the 
purpose  of  establishing  a  raterr,aking 
scheme  that  is  "simplified  and  generally 
applicable,"  conform  to  the 
requirements  that  the  rates  of  nil 
pipelines  be  just  and  reasonable  under 
the  ICA,  and  otherwise  comport  with 
the  Act  of  1992  and  the  ICA  In 
coraraenting  on  this  proposal,  parties 
are  free  to  refer  to  comments  previously 
hied,  but  are  encouraged  to  file  new  or 
different  comments  on  this  proposal,  to 
propose  modifications  to  this  proposal. 
or  to  propose  other  methods  of  pipeline 
ratemaking, 

II.  Reporting  Requirements 

The  Commission  estimates  the  public 
reporting  burden  for  this  collection  of 
information  under  the  proposed  rule  to 
average  ten  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coilection  of  information. 
The  information  wli  be  collected  under 
FERC-550,  Oil  Pipeline  Rates  Tanff 
Filings.  The  current  annual  reporting 
burden  associated  with  the  FTRC-5CK] 
information  collection  requirements  is 
6.500  hours  based  on  an  estimated  325 
responses  from  approximately  150 
respondents. 

The  proposed  rule  will  reduce  the 
existing  reporting  burden  associated 
wuh  FERC-550  by  an  estimated  1,150 
hours  annually — an  average  of  ten  hours 
per  response  based  on  an  estimated  53  5 
responses. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspecrt  of 
this  collection  of  information,  including 
suggestions  for  further  reductions  of  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street.  NE.,  Washington,  DC 
20426  (Attention  Michael  Miller. 
Information  Policy  and  Standards 
Branch,  (202)  208^1415,  FAX  (202)  208- 
2425)  and  to  the  Office  of  Information 
and  ReKuiatorv  Affairs,  Office  of 
Managtimeni  and  Budget  (Attention 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission).  Washington, 
DC  20503. 

III.  Background 

A.  Histoncal  Background  of  Oil  Pipeline 
Pate  Regulation 

Before  describing  the  specifics  of  the 
Commission's  proposal,  it  would  be 
useful  to  review  briefly  the  history  of 
Federal  regulation  of  oi!  pipelines. 

In  1906  Congress  passed  the  Hepburn 
Act.*  which  amended  the  ICA  to 


include  among  the  responsibilities  of 
the  Interstate  Commerce  Cx)mrr.ission 
(ICC)  the  regulation  of  ihe  rates  and 
certain  other  activities  of  interstate  oil 
pipelines  Specificelly,  oil  pipt-lmes 
were  made  common  carriers,'  wwrt* 
required  to  file  for,  and  charge,  rates 
that  were  just  and  rea.sonfible  arid  not 
unduly  preferential. •  and  were  required 
to  file  certain  financial  report*  and 
follow  certain  accounting  procedures.' 

Many  constraints  commonly 
associated  with  ut;lity-f}'pe  regijlation, 
such  as  review  and  approval  of 
construction  or  acquisition,  and 
abandonment  or  sale  of  facilities,  vven-- 
not  imposed  on  oil  pipelines.  This  has 
Iteen  ii.'e.rpreted  as  reflecting  a 
Congressional  intent  to  allow  market 
forces  freer  play  within  the  oil  pipeline 
industr)'  than  was  allowed  for  other 
common  earner  industnes.* 

From  enactment  of  the  Hej,';);,,rr;  .'*.(1 
until  jurisdiclion  of  oil  pipelines  was 
transferred  from  the  ICC  to  the 
Commission  in  1977,  oil  pipeline  rates 
were  f.xed  according  to  a  cost-of-servic» 
methodology  grounded  upon  use  of  a 
valuation  rate  base — e  mixture  of 
original  and  replacement  costs." 
Valuation  ratemaking  was  heavily 
criticized  in  Farmers  Union  1,  the  first 
Federal  judicial  review  of  an  oil 
pipeline  rate  case 

During  the  pendenrv  of  the  Apr>**'il 
that  culm.inated  in  Farrnpr-,  l'r..,,r,  1. 
CQM,gress  enaded  the  Department  of 
Lnergy  Or^aruzj^tion  Ad  of  1977,'* 
which  transferred  Federal  regulatory 
lunsdidion  over  oil  p;,pel:nps  from  the 
ICC  to  the  newly  CTeated  Federal  Energy 
Regulatory  Commission.  The 
Cnrnmission  was  required  bv  this  arl  to 
regulate  oil  pipelines  under  the 
provisions  of  the  ICA  as  thev  ev;!c.t>>d  on 
October  1,  1977.  Thus.  thoiiv,n  the  iCA 
was  later  revised  and  recodified,''^  the 
Commission  continues  bv  law  'n 
regulate  oil  pipelines  under  Uie  IC^  as 
!!  read  at  the  time  jurisdiction  was 


<34  St>L  564(1906). 


•49  App  L'  S  C  1  (1).  (4),  and  (7). 

•  Iri  at  Secti,nru  '.  ( 5)  211 )  »nd  6(1)  and  (3). 
'  Id  .at  Sections  2au.  12).  UlandtS) 

*  See  Farmer$  Union  OntraJ  Exchangt  v  FKRC, 
iBAf  Zd4W.  413  (D  C  Cu,  19-8),  carl   demod  439 
LS  (»95  il9-8)  C'Fanners  fnion]")    ■•    •    'We] 
may  mfar  a  consrreMionaJ  mtent  to  allow  »  frww 
piay  of  comp*>tinvB  forc«  among  ou,  pjfxjiine 
companiw  than  in  other  common  camaf  indast.^n** 
and.  as  such,  we  »houid  be  Mp«aa]Jy  kuih 
uncnbcaJly  to  import  public  ii'.liUa*  not;on.«  .;■.'.:: 
this  area  without  taking  note  of  the  dogirw  of 
ragulation  and  of  tho  oature  of  the  reguiatntl 
business  " 

•The  ICX  ai.so  astabliihed  genen:  rata*  ..,f  -pt.irri 
for  oil  pipelines 
'"42  U  SC  7i01 

"  S«e  Rfnii©d  IntBTStaie  Commerce  Ad  of  1978. 
49U.SC.  1. 


transferred  from  i;:e  ICC  to  this 
Commission. 

Because  of  this  transfer  of  regulatory 
authority,  the  Commission  requested 
and  the  court  agreed  in  Fanners  Union 
I  to  remand  the  rate  case  to  the 
Commission.  The  Commission's 
de<  isu  r:    n  remand '^  was  the  first 
attt  1  ;>;  '    *KS   ton  a  ratemaking 
meu.aJoiO^>  ior  oil  pipelines  that 
reconciled  the  modem  day  economic 
and  competitive  realities  affecting  oil 
pif>eline8  with  the  regulatory  directive 
contained  in  the  governing  statute.  In 
Opinion  No  154,  the  Commission 
adopted  a  .sration  of  the  old  ICC 
method      i,     on  the  basis  that  the 
allowed  r^ie  lavels  would  be  so  high 
they  would  rarely,  if  ever,  be  achieved 
in  practice."  Opinion  No.  154  was 
reversed  and  remanded  by  the  DC 
Circuit  in  Farmers  Union  17.'*  The  court 
found  the  Commission's  opinion 
deficient  in  several  respects,  including 
the  reasoning  and  factual 
documentation  for  its  almost  exclusive 
reliance  on  market  forces  to  restrain 
rates.  Summarizing  the  requirements  of 
the  ICA,  the  court  stated: 

Most  fundamentally.  FERC's  statutory 
mandate  under  the  Interstate  Conimeroe  Act 
requires  oil  pipeline  rates  to  be  sat  within  the 
"zone  of  reasooableness";  presumed  market 
forces  may  not  comprise  the  pirincipal 
regulatory  restraint.  Departure  from  cost- 
based  rates  must  be  made,  if  at  all,  only  when 
the  non-cost  {actors  are  clearly  identified  and 
the  substitute  or  supplemental  ratemaking 
methods  ensure  that  the  resulting  rate  levels 
are  justified  by  those  factors. 

/d.,atp.  1530. 

Following  Farmers  Union  D,  the 
Commission  issued  Opinion  No.  154- 
B,*'  establishing  a  fairly  traditional  cost- 
of-service  methodology  for  determining 
oil  pipeline  rates.  This  methodology 
used  a  trended  original  cost  rate  base, 
and  a  rate  of  return  based  upon  the 
actual  embedded  debt  cost  and  equity 
costs  reflecting  the  pipeline's  risks. 

Cost-of-service  proceedings  for  oi! 
pipelines  were  long,  complicated  and 
costly  and  required  considerable 
expenditure  of  participants'  time  and 
resources,  including  that  of  the 
Commission.  For  example,  the  Williams 
case  took  fourteen  years  to  resolve.  Even 
after  the  Commission's  Opinion  No. 
154-B  methodology  was  adopted,  the 


•'Upm-.rr.  "^^   iM   71  FERC  161,260(1902). 
nh'gdenifrs   :;f"S:,K(    161,086(1983). 

'-  See  iQ    A       ^    64»  "CompetitioB  both  Ktaal 
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next  proceeding  attempting  to  apply  this 
methodoioji;>-  itself  took  four  years  to 
conclude  '* 

More  recently,  the  Commission  has 
authorized  an  experi.'nental.  market- 
based  rate  p'ngrsm  for  Buckeve  Pipe 
Line  Company. ^^  This  method  uses  rate 
caps  to  cons'rain  rates  m  markets  where 
the  pipeline  lacks  significant  market 
power  It  uses  a  price  change  index. 
der.ved  frcm  rate  changes  in 
competitive  markets,  to  limit  rate 
increases  in  markets  where  the  pipeline 
has  significant  market  power  Under 
this  approach,  rate  changes  within  the 
caps  or  within  the  price  change  index, 
as  applicable  are  allowed  to  take  effect 
(after  the  statutory  notice  period) 
without  investigation  or  suspension. 
Since  Buckeye,  the  Commission  has 
permitted  pipelines  the  option  of 
pursuing  a  market-based  approach  to 
ratemaking  as  an  alternative  to  the  cost- 
based  methodology, 

A  aiticai  predicate  to  the  utilization 
of  a  market  cnented  rate  regulation 
scheme  is  the  ability  to  identify  and 
measure  the  competitiveness  of  relevant 
markets.  The  first  step  m  this  process  is 
to  define  the  scope  of  the  market.  In 
Buckeye,  ihe  Com.mission  held  that 
markets  would  be  delineated  by  product 
and  geography,  and  determined  that  this 
would  be  done  on  a  case-by-case  basis.** 
To  determine  whether  the  pipeline 
exercises  market  power  in  a  given 
market,  the  Commission  stated  that  it 
would  analyze  a  number  of 
considerations,  including  market  share, 
market  concentration,  excess  capacity, 
transportation  alternatives,  and 
potential  entry.  The  Commission 
rejected  the  notion  that  it  should 
employ  a  single  mechanism,  such  as  the 
Herfindahl-Hirschman  Index,  to  make  a 
threshold  determination  of  market 
power  beyond  which  no  further  analysis 
would  be  undertaken.  Finally,  the 
Commission  held  that  the  pipeline 
carried  the  burden  to  demonstrate  it 
lacked  significant  market  power  in  each 
market  m  which  it  sought  "hght- 
handed"  rate  regulation. 

Buckeye  was  also  an  experimental 
effort  to  see  if  tlie  Commission's 
ratemaking  methodolGgy  could  be 
simplified  It  was  determined  that  the 
market-based  approach  was  useful  in 
those  markets  where  Lhe  pipeline  did 
not  possess  maritet  power  However, 
using  an  analysis  Similar  to  that  used  in 
anti-trust  cases  to  determine  whether 
the  pipeline  possessed  market  power  is 
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'•S««  A.RCO  P'.pe  line  Company.  52  FERC 
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A.  55  FERC  181.084  at  p  61260(1991). 


Itself  a  costly  time  and  resource 
consuming  effort.  Moreovar,  the  market- 
ba.sed  methodology  is  not  appropriated 
where  the  pipeline  possesses  market 

power, 

B.  Energy  Policy  Act  of  1 992— Specific 
Requirements 

Section  1803  of  the  Act  of  1992, 
deems  certain  existing  rates  to  be  just 
and  reasonable  within  the  meaning  of 
section  1(5)  of  the  ICA.  These  are  rates 
that  were  in  effect  for  the  365  day 
penod  ending  on  the  date  of  enactment 
of  the  Act  of  1992,  or  that  were  m  effect 
on  the  365th  day  preceding  enactment, 
and  which  have  not  b(^cn  subiact  to  a 
protest,  a  compliant  o:  an  investigation 
during  this  365-dav  pe'-.od,'* 

Complaints  under  section  1 3  of  the 
ICA  may  be  filed  against  these 
"grandfethered"  rates  only  under  one  of 
two  circumstances:  first,  a  substantial 
change  has  occurred,  since  enactment, 
in  the  economic  circumstances  or  in  the 
nature  of  the  services  which  w  e.rg  the 
basis  for  the  rate;  or,  second,  tlie 
complainant  was  under  a  contractual 
bar  against  filing  a  compUant,  and  the 
bar  was  in  effect  prior  to  January  1,  1991 
and  on  the  date  of  enactment.  Further, 
the  complainant  must  file  its  complaint 
within  30  days  of  the  expiration  of  the 
contractual  bar.*°  These  grandfathering 
provisions  do  not  prohibit  any 
"aggrieved  person"  from  filing  a 
complaint  alleging  that  a  pipeline  tariff 
provision  is  unduly  discriminatory  or 
unduly  preferential.^' 

Sections  1801  and  1802  of  the  Act  of 
1992  require  the  Commission  to 
promulgate  regulations  establishing  a 
"simplified  and  generally  applicable 
ratemaking  methodology  •  *  *  in 
accordance  with  section  1(5)  of  the 
Interstate  Commerce  Act"  for  oil 
pipelines,  and  streamlining  Commission 
procedures  relating  to  oil  pipeline  rates 
"in  order  to  avoid  unnecessary  costs 
and  delays."  A  final  rule  on  ratemaking 
methodology  must  be  issued  not  later 
than  one  year  after  the  date  of 
enactment,  or  by  October  24. 1993  (and 
the  rule  may  not  take  effect  before  the 
365th  day  after  its  issuance).  A  f.nal  rule 
on  rate  procedures  must  be  issued 
within  eighteen  months  of  the  date  of 
enactment,  or  by  April  24, 1994. 

The  Act  of  1992  directs  the 
Commission  to  consider  the  following 
issues  in  streamlining  its  rate 
procedures:** 

Type  of  information  required  to  be  filed  with 
a  tariff; 


Availability  to  the  public  o*'  '.h", 

Commission's  or  the  staffs  ar.alysis  of  Lhe 

tariff  filing; 
Qualifications  for  standing  of  parties  who 

would  file  protests  or  complaints 
The  level  of  specificity  required  for  protests 

and  complaints; 
Guidelines  for  Commission  action  on  the 

portion  of  the  tariff  subiect  to  a  protest  or 

complaint; 
An  opportunity  for  the  pipeline  to  respond 

to  an  initial  protest  or  complaint;  and 
Identification  of  cimimstances  under  which 

Commission  staff  may  initia'e  an 

investigation. 

Further,  the  Commission  is  required 
by  the  Act  of  1992  to  establish,  "to  the 
maximum  extent  practicable." 
appropriate  alternative  dispute 
resolution  procedures  for  use  early  in 
pipeline  rate  proceedings,  These 
procedures  must  include  required 
negotiations  and  voluntary  arbitration. 
The  Commission  was  diror:ted  to 
consider  rates  proposed  by  the  parties 
through  these  procedures  upon  an 
expedited  basis." 

Finally,  Congress  explicitly  excluded 
the  Trans-Alaska  Pipeline,  or  any 
pipeline  delivering  oil  directly  or 
indirectly  to  it,  from  the  provisions  of 
the  oil  pipeline  reg^alatory  reform  title  of 
Iheact  of  1992.'* 

C.  Energy  Policy  Act  of  1 992— 
Congressional  Intent 

Title  XVm  of  the  Act  of  1992  requires 
the  Commission  to  establish  a 
simplified  and  generally  applicable 
ratemaking  methodology.  Congress  has 
also  mandated  a  streamlining  of  the 
Commission's  rate  filing  procedures  to 
avoid  unnecessary  regulatory  costs  and 
delays.  The  lawfulness  of  certain 
existing  rates  has  been  grandfathered. 
The  just  and  reasonable  standard  for 
rates  has  been  explicitly  retained^^ 

The  Commission  concludes  that  oil 
pipeline  rates  have  not  been  deregulated 
and  that  the  Commission  must  continue 
to  ensure  that  oil  pipeline  rates  are  just 
and  reasonable.  Moreover,  Lhe  new  act 
requires  regulation  of  oil  pipeline  rates 
to  be  accomplished  in  a  manner  that 
brings  a  degree  of  simplicity, 
expeditiousness.  and  economy  to  tlie 
process. 

D  One  Rulennaking  Rather  Than  Two 

The  Commission  is  required  under 
sections  1801  and  1802  of  the  Act  of 
1992  to  promulgate  certain  substantive 


'•Section  1803(a). 
"•SwrUon  1803(b). 
»' Section  1803(c). 
"Section  1802(b). 


"Section  1802(e). 

"Section  1804(2)(B). 

"  Title  XVID  follows  yean  of  consideration  by 
the  CongreM  of  more  sweeping  deregulatory 
legislation  that  wai  the  beiis  for  the  1986  Report  on 
Oil  Pipeline  Deregulation  of  the  Department  of 
lustice.  See  Oil  Pipeline  Deregulation,  Ri  port  of  lhe 
U  S.  Department  of  Juscice  (May  1986). 
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and  procedural  rules  respecting  oil 
pipeline  rate  regulation.  These  sections 
have  different  timing  requirements. 
Under  section  1801  the  Commission 
must  issue  a  final  rule  on  ratemaking 
methodology  no  later  than  one  year  after 
the  date  of  enactment,  but  it  must  not 
take  effect  until  365th  day  after  the  date 
of  issuance  of  that  rule  Under  section 
1802  the  Commission  must  issue  a  final 
rale  on  procedural  reform  no  later  than 
18  months  after  enactment.  There  is  no 
restriction  on  when  the  final  rale  on 
procediu-al  reform  may  take  effect.  The 
Commission  proposes  to  issue  a  single 
rule  to  cover  the  requirements  of  both 
sections,  with  the  same  effective  date  for 
both  the  ratemaking  and  filing 
procedures — i.e.,  one  year  after  issuance 
of  a  final  rule,  except  for  those 
procedural  changes  discussed  bt*icw 
which  are  proposed  to  become  effectivf:' 
30  days  after  publication  of  a  final  rule 
in  the  Federal  Register.  This  is  because 
the  two  rules  in  question  are  clearly  and 
closely  related.  The  two  rules  must  and 
should  work  together,  and  they  are  more 
likely  to  do  so  if  promulgated  at  the 
same  time  and  in  the  same  proceeding. 

rV.  Proposed  Ratemaking 
Methodologies 

A  Introduction 

Section  1801(a)  of  Ti:!e  XVIII  reaci-s  as 
follows: 

(a]  ESTABUSHMENT— Not  later  ihin 
1  year  after  the  date  of  enactment  of  this 
Act,  the  Federal  Energy  Regulatory 
Commission  shall  issue  a  final  rule 
which  establishes  a  sim.phfied  and 
generally  applicable  ratemaking 
methodology  for  oil  pipelines  in 
accordance  with  section  1(5)  of  part  I  of 
the  Interstate  Commerce  Act. 

It  is  apparent  from  section  1801(a) 
that  it  is  the  intent  of  the  Congress  that 
oil  pipeline  ratemaking  must  be  done 
more  simply  and  quickly  than  it  has 
been  done  up  to  now  By  referencing 
section  1(5)  of  tlie  ICA,  Congress  re- 
affirmed the  Commission's  obligation 
under  the  ICA  to  ensure  rates  to  be 
demonstrably  just  and  reasonable  To 
accomplish  this  objective  requires  a 
rate-changing  methodology  that  reduces 
the  necessity  and  likelihood  of 
prolonged  litigation,  that  can  be  applied 
by  pipelines  and  reviewed  by  shippers 
and  by  the  Commission  expeditiously. 
and  that  is  usable  without  significant 
variation  or  modifications  by  most,  if 
not  all,  pipelines. 

The  Commission  believes  that  the 
approach  of  applying  an  industry-wide 
cap  on  rate  changes  derived  by  an 
appropriate  index  would  achieve  the 
aoove  described  policy  objectives,  as 
well  as  meet  the  statutory  criteria  of 


simplicity  and  general  applicability 
Importantly,  Congress  declared  most 
existing  rates  to  be  just  and  reasonable, 
thus  providing  a  foundation  of  just  end 
reasonable  rates  from  which  to  index  In 
addition,  a  rate  cap  approach  would 
provide  efficiency  incentives  for  the 
industry,  while  at  the  same  time 
producing  economic  benefits  for  the 
public. 

Thus,  the  Commission  proposes  an 
index  for  determuning  the  maximum 
rate  the  pipeline  could  charge.  The 
pipeline  will  be  free  at  any  time  to  set 
8  rate  below  this  maximum  ceiling  rate. 
This  indexing  methodology  would 
constitute  the  Commission's  generally 
applicable  methodology  for  regulating 
changes  in  rates  in  the  od  pipeline 
mdustrv. 

The  Commission,  however,  recognizes 
that  cirrurastanres  vary  by  pipeline  and 
by  market  and,  hirther,  that  unforeseen 
and  uncontrollable  events  substantially 
affecting  the  cost  of  providing  service 
may  arise  from  time  to  time.  Regulation 
should  take  into  account  particularly 
circumstances  and  provide  for  a 
deviation  from  a  generally  applicable 
rate-setting  policy  when  necessary  or 
appropriate  to  ccmply  with  the  statutory 
,!;tandard  of  just  and  n.'a.scnahle  rates. 
Tlie  Commission  proposes,  therefore,  to 
allow  pipelines  to  demonstrate  in 
individual  proceedings  that  rate  levels 
should  be  established  other  than  by 
indexing.  First,  pipelines  will  be 
allowed  the  opportunity  to  file  for 
market  rates  for  markets  in  which  the 
pipeline  can  demonstrate  that  it  lacks 
significant  market  power.  Second,  for 
recoupment  of  extraordinary  costs,  as 
discussed  supm  a  pipeline  can  seek  to 
set  rates  using  a  cost-of-service 
m.ethodology  In  ei'.her  event,  a  pipeline 
seeking  approval  to  establish  its  rates 
other  than  by  indexing  would  be 
required  to  )ustif\'  its  departure  from 
indexing. 

With  respect  to  the  m.arket  rates,  a 
pipeline  would  stjil  have  the  option  of 
attempting  to  show  that  it  lacks 
significant  market  power  in  some,  or  all, 
of  the  m.arkets  in  which  it  provides 
service,  and  thus  it  should  be  permitted 
to  establish  rates  based  on  its  lack  of 
market  power  m  such  markets.  The 
pipeline  would  be  permitted  to  show  on 
a  case-specific  basis  that  it  lacks 
significant  market  power  in  a 
proceeding  similar  to  that  utilized  in 
Buckeye.  Moreover,  pipelines  would  be 
encouraged  to  submit  market-rate  filings 
that  propose  streamlined  procedures  to 
identify  th-^ir  competitive  markets  and 
implemen;  market-based  ratemaking.  In 
other  words,  the  Commission  does  not 
necessarily  view  Buckeye  as  the  last 
word  on  how  such  proceedings  should 


be  conducted.  Improvements  and 
.-efinements  are  to  be  expected."  Over 
the  years,  it  is  hoped  a  body  of 
precedent  would  be  developed  that 
would  enable  the  Commission  to  utilize 
light-handed  regulation  where 
appropriate  and  justifiable  without 
subjecting  the  concerned  parties  to 
protracted  and  expensive  adjudicatory 
proceeding. 

At  this  time,  the  Commission  is  not 
proposing  to  promulgate  a  rule 
containing  procedures  to  streamline  its 
consideration  of  these  competitive- 
market  showings.  A  simplified  maiicet- 
based  methodology,  even  if  it  could  be 
done  for  oil  pipeline  ratemaking  under 
the  Interstate  Commerce  Act,  would  not 
comply  with  the  statutory  directive  of 
estabhshing  a  "generally  applicable" 
methodology,  because  it  would  not 
apply  to  rates  charged  in  markets  where 
there  is  insufficient  competitive 
pressure  to  protect  shippers  from  rates 
that  are  unjust  and  imreasonable. 

Estabhshment  of  a  simplified  and 
streamlined  methodology  for  market- 
based  ratemaking  for  oil  pipelines 
would  involve  resolution  of  several 
complex  antitrust  issues  "  which  do  not 
appear  to  lend  themselves  to  generic 
resolution. 

Any  attempt  to  estabUsh  threshold 
standards  for  determining  pipeline 
market-power,  in  order  to  shortcut  the 
decisionmaking  process  in  comp>etitive- 
market  inquiries,  would  necessitate, 
under  due  process  requirements, 
allowing  shippers  to  rebut  the 
evidentiary  implications  flowing  from 
such  thresholds.  Moreover,  to  the  extent 
the  threshold  standards  were  crafted  to 
be  broadly  applicable  (i.e.,  apply  to 
more  than  just  clearly  competitive 
markets),  the  rebuttal  presumption 
mechanism  would  be  more  frequently 
invoked  by  shippers,  thus  leading  to  the 
protracted  litigation  which  Congress 
seeks  to  avoid. 

Nor  does  it  appear  that  the  solution  to 
this  problem  is  to  be  found  in 
establishing  "conclusive"  presumptions 
to  identify  competitive  markets. 
Conclusive  presumptions  would  have  to 
be  crafted  narrowly  so  as  to  identify 
only  the  most  clearly  competitive 
markets.  The  procedure,  then,  would  be 
successful  in  ex]>editing  the 


**Sm  55  FERC  at  61,261.  where  th«  CommiMion 
racognicad  the  «xpflrimenU]  natur«  of  Buck«y«'t 
propoMl  tnd  th«t  It  was  not  intended  to  be 
gfloarally  applicable  to  other  oil  pipeline*.  The 
Commission  indicated  that  it  would  be  receptive  to 
alternative  market-baaad  ratemaking  methodologiei 
which  might  be  propoaMl  by  other  pipelines  that 
are  tailored  more  closely  to  their  circumstaoca*. 

*' These  include  issues  of  market  delliieation. 
market  concentratioD  thresholds,  market  share 
thresholds,  mralar  shipment  competition,  and 
shipper  buying  pow«. 
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competitive-maritat  inquiry  only 
rarelv— the  maionty  of  cases  would 
ent^iii  bui  bearmgs.  This  beir^  so.  ;t  is 
doubtful  that  a  conciusive-prpsumpfi'-n 
procedure  would  rr.ak»  more  than  a 
rrr.r.imal  contribution  toward 
accomplishing  the  statutory  goal  of 
sti'^aml^ninK  and  simplihing  the 
Commission's  decisionmaking  on  oil 
p;rei  "le  :B\e:r.A.:r.i,. 

ro"-  these  re€.>ons.  the  miemaking 
ipr-^ai.h  mav  hold  fnw,  if  any, 
iivi::!t,a*»s  over  the  case-by-cas8 
approach  in  developing  a  market-based 
ratemaking  mtJlhcdology  that  meets  the 
req-::r*,irnents  of  the  ICA. 

!;:  ^ry  event,  i>  e  index  methodology 
giv-s  pip«?.;:i*'s  considerable  flexibility 
to  change  rates,  and  thus  may 
accommo-date  a  ppeline's  need  in  a 
comp«'.;]V8  marktX  to  respond  to 
competitive  prw>ures  through  rate 
changes.  This  is  h>©cauae  the 
methodology  only  establishes  a  ceiling. 
and  r':»Iint»s  w  '  :'  '  l^  free  to  charge 
arv  rate  act  exiet^t.r.w  the  ceiling." 

With  resp*Ki  to  the  cosl-of-service 
methodology,  a  pipeline  would  be 
required  to  show  that,  due  to 
extraordinary  Circumstances, 
application  of  tha  index  in  a  particular 
instance  would  fail  to  result  in  a  just 
and  reasonable  rate  within  the  meaning 
of  tha  Interstate  Commerce  Act.  The 
cost-of-service  alternative  is  proposed 
only  as  a  temporary  departure  from  the 
indexing  methcdoiogy;  subsequent 
changes  to  a  ra'f^  established  under  the 
cost-ofs< T%ic'?  al'emative  would  be 


gON-er.ied  bv  the  ind*'x. 

The  ex'tT.t  to  wnii.h  a  pipeline  would 
bo  allowed  to  switch  from  one 
metho-dulo^y  to  another  for  the  same 
rate  is  UrgHiy  answerad  by  the  proposed 
standards  to  determine  which  of  the  two 
alternative*  to  the  generally  applicable 
indexing  methodoI'Dgy  a  pipeline  will  be 
penr.itted  to  employ  As  stated  above, 
allowing  :r.-irket  rates  will  require  a 
finding  liiat  the  market  in  question  is 
or)''  in  which  the  pipeline  is  unable  to 
enercise  sign.f :i..ant  market  power,  and 
the  cost-of-servue  methodology  will 
require  a  finding  that  the  appHcable 
..ndax.  due  to  exlre ore!. nary 
cira:xi»tanr,e6,  w.il  not  provide  the 
pipeline  a  )UJt  and  reasonable  rate  A 
pipoline  would  be  permitted  to  depart 
from  indexing  ind  utilize  one  of  these 
two  alternatives  only  when  it  can  make 
these  requisite  showings.  Further,  it 


follows  as  a  logical  and  practical  reality 
that  a  pipeline  whnJi  is  charging  market 
rates  would  not  voluntaniy  seek  to 
SH  i\:h  to  one  of  the  o'hor 
inh'-h.,KloU)i^'es,  sirn.-e  market  rates 
would  provuie  it  v  ith  at  least  the  same 
degree  of  pn;.ing  nexibility  envisioned 
by  the  other  two  melhods.  Finally,  the 
Commisftion  proposes  to  employ  the 
cost-of-service  methodology  cnly  for 
those  specific  instancBs  whan  the 
pipeline  can  show  that,  liecau-se  of 
extraordinary  circumstances,  the  index 
will  not  permit  a  just  and  reesonable 
rate  within  the  meaiung  of  ihe  Interstate 
Commerce  Act.  As  stated  above. 
subsequent  changes  to  a  rate  so 
established  would  be  governed  by  the 
index  or  by  establishing  entitlement  to 
market  rates. 

A  final  issue  concerning 
implemeDtatioQ  of  the  indexing 
methodology  pertains  to  the 
establishment  of  an  initial  rate  fur  new 
service  either  by  an  existing  pipeline  or 
a  new  pipeline.  The  Commission 
proposes  to  allow  a  rate  agreed  to 
between  tha  pipeline  and  shippers  to 
ser\-e  as  the  filed  initial  base  rats  fur 
such  new  service.  The  Commission  thus 
adopts  the  suggestion  of  the  National 
Council  of  Farmer  Cooperatives  to  use 
as  the  base  rate  the  initial  negotiated 
rate  between  the  initial  shipper  to  that 
market  and  tha  pipeline.^" 

B.  Indexing  System 

1.  Purposes  and  Benefits 

An  indexing  scheme  has  a  number  of 
benefits.  First,  it  would  permit  pipelines 
to  adjust  rates  to  ju.st  and  reasonaole 
levels  for  Inflation-dnven  cost  changes 
without  the  need  of  sLnct  rwgulatory 
review  of  the  pipeline's  individual  cost 
of  service,  thus  saving  regulatory 
expenses.  Second,  an  indexing  scheme 
is  a  form  of  incentive  regulation.  As 
such,  it  gives  greater  emphasis  to 
productive  efficiency  in  noncorajietitive 
markets  than  does  traditional  cost-of- 
service  regulation.^  Third,  indexing 
provides  shippers  protecljon  from  rate 
increases  greater  than  the  rate  of 
inflation. 

2.  Choosing  an  Index 

a.  General  inflaUon  indices.  There  are 
a  number  of  ways  to  computa  a  rate 


index.  One  is  to  use  a  general  inflation 
index  which  measures  overall  inflation 
in  the  economy.  Application  of  a 
general  inflation  inaex  to  initial  base 
rates  would  ensure  that  rates  measured 
in  real,  or  non-inflated,  terms  do  not 
increase  over  time.  The  most  widely- 
recognized  general  inflation  indices  are 
the  Gross  Domestic  Product  (GDP) 
Implicit  Price  DeRator,  the  Consumer 
Price  Index  (CPI]  and  the  Producer  Price 
Index  (PPI)  for  Finished  Goods."  In 
Buckeye,  the  Commission  pormltted  to 
use  of  the  Gross  National  Product  (GNTJ 
deflator  (since  replaced  by  the  GDP 
diiCator)  to  determine  Bu::key8's 
rT-,axirr.urn  rates  in  markets  where  it 
lacks  significant  market  powei." 

The  Commission  has  indicated  that 
linking  rates  to  a  genera!  price  index  has 
both  the  benefit  and  burden  of 
simplicity."  A  disadvantage  cf  a 
genera!  inflation  index  is  that  it  will  not 
precisely  track  co.st  charges  ir.  the  ci! 
pipeline  mdustrs'.'*  To  the  extent  that 
general  price  indices  have  little  direct 
ccnnection  to  the  oil  pipeline  industry', 
thev  may  miss  important  changes  in  a 
pip-jiine's  costs,  and  rates  could  become 
unreasonably  high  or  low.**  On  the 
other  hand,  general  inflation  indices 
would  not  be  subject  to  concern  over 
potential  mianipulation.  and  their  use 
would  not  require  Commission 
resources  in  compiling  an  industry- 
based  index. 

6,  Oil  pipeline  industr}-  indices. 
Instead  of  relying  upon  a  general 
inflation  index,  an  index  snhem.e  could 
employ  an  index  of  industry  costs  or 
rates  An  industry-based  index  would 
better  reflect  cost  trends  in  the  oil 
pipeline  industry.  Since  1986,  the 
Bureau  of  Labor  Statistics  (BLS)  has 
reported  com.ponent  Producer  Price 
Indices  (PPH  for  oil  pipeline  rates.'" 


•"The  only  tc stapes  in  wh-ch  the  iDdexing 
methcxlclogy  m's^iil  fail  to  meft  the  nmtds  oft 
pipeline  Lc  comp«jtitiv9  aiajketj  is  where  the  market 
ral?  would  be  sbow  Ae  c*«il.ng  iinpo»»d  by  the 
in  lax  In  luch  a  case,  hcw^/er  the  pipeline  would 
h"  p«rmin»d  to  make  a  filiotl  w^th  lfa«  CoraiaiMion 
'.    :  DTTvpose  that  it  be  »cccr<lf>.:!  marint-tMsed 
tf-<.i:;,i«n'  of  ;ts  ,i!»«« 


"Rejpoa**  of  the  .\4li.iaai  Counal  of  Farmar 
Coopera'-vas  'c  'hn  S'^i;f  ''ropcsal  for  Revision!  1o 
Oil  P'T--^'n»  H»<rii«'  fn^  P^.;rsi!ar.t  to  the  Energy 
Policy  Act  of  HJ-^2,  'JodLM  No  R\*;9J-1 1-000.  «1  p 
S  (April  30.  1993). 

x'Indeodag  io*tan  a&iaaiic>  l>y  sevarmg  me 
linkage  undenr  traditional  co?tcf  service  ralamak.n^ 
between  a  pipehne's  re*?  rhangm  and  cKan^fM  in 
lu  cumat  opentfaig  and  in^Bstmeat  costs.  Tbii 
ptowkiM  the  pipelin«  with  the  inceolive  to  cnl  costs 
aggrasiively.  suice  it  u  assured  that  il  will  retain 
the  saviDgs  It  generates. 


'1  GDP  Implicit  Pnce  Donator  US  D«pt  of 
Com  mar  re,  Eoonomia  and  Sta*',stifal 
.administration.  Bureeo  of  Economic  ,\naJyjis. 
Survey  of  Curreol  Bujines*.  CJl  US  Dcpt  of 
I^bor.  Bureau  of  Labor  Statistics  Monthly  U.Tor 
Rpviow.  PPT  (Finished  Goods)  f  5.  D«pt.  of  Labt)r. 
Buresu  of  t-abor  Statistics.  Produrw  Pnce  lnd«xOT 
"  53  FERC1  61,471  at  pp  62.6'5.  ai.Sfll  n9«)l 
"See.  e.^.  Policy  Slalemenl  on  Incentive 
Raletaakiog.  Incentive  Katamaking  ior  Natural  G^is 
Pipelines.  Oil  Pipelines  and  Eiectnc  I'tilities,  61 
FERC  161.168  at  p.  61.59!  (1992) 

"Buckeye  Pipeline  Company  LP.  53  FERC 
1 61 ,473  al  p.  62^1  (1990)  (Opinion  No.  360) 

"Policy  StatemeDl  on  IncenUve  Raiiu&aking,  61 
FHRC191,lbaal  p.  61.591  (1992). 

"US  Departaient  of  Labor.  Bureau  of  Labor 
Statistics,  Prodocer  Price  Indexes.  Pipeimes.  Exct^ 
Natural  Gas.  BLS  reports  price  mdice*  for  all  oil 
pipelines,  crude  petroleum  pipelines  and  refined 
petroleum  pipelines.  For  crude  petroleum 
pipelines,  BLS  separates  the  Trans-Aiaska  pipolinej 
from  other  crutle  petroleum  pipelinw.  This  ii 
sigr.iricam  since  tha  Trans-Alaska  Pipeline  is 
excluded  from  tha  defiiutioi\  of  oil  pipelines  under 
the  Act  of  1992  and  for  purposes  of  this  proposed 
rulemaking 
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The  PPI  series  for  oil  pipeline  rates 
has  three  advantages.  First,  it  tracks 
;ndusL'7  conditions  mere  closely  than 
does  a  general  inflation  index.  Second. 
It  does  not  require  Commission 
resources  in  compiling  a  pnce  index  for 
the  oil  pipeline  industry.  Tlurd,  it  is 
largely  indept-ndHnt  of  the  l»ehavior  of 
any  individual  regulated  pipelined' 

A  serious  r^aw  in  the  use  of  the 
published  PPI  series  for  oil  pipeline 
rtites  is  that  it  is  comprisod  of  indices  of 
pipeline  rates,  not  costs.  The  use  of  a 
rate  index  could  create  a  "circularity" 
problem  if  most  oil  pipeline  rates  were 
actually  constrained  by  the  rate  index: 
The  rate  index  would  be  determined  by 
rate  increases  that  are  m  turn 
determined  by  the  rate  index.  While  a 
price  cap  methodology  based  on  the  oil 
pipeline  rate  index  might  work  if  only 
a  small  fredion  of  oil  pipeline  rates 
were  constrained  by  the  index,  the  rate 
index  might  still  develop  a  serious 
downward  bias,^^ 

The  Commission  could  use  PPI  price 
data  for  oil  pipeline  inputs  to  construct 
a  cost  index  for  oil  pipelines  by  creating 
a  weighted  average  of  the  prices  of  oil 
pipeline  inputs  such  as  steel  pipe. 
pumps,  power,  and  labor.  In  theorv,  ine 
appropriate  weights  would  depend  on 
the  "production  function"  for  oil 
pipelines:  The  relationship  between  an 
oil  pipeline's  inputs  and  its  volumetric 
throughput.  A  disadvantage  of  a  cost 
index  would  be  the  commitment  of 
resources  necessary  to  determine  and 
compile  such  a  cost  index. 

In  Buckeye,  the  Commission  adopted 
another  type  of  index  for  ccpping  rates 
in  non-compelitive  markets.  The 
Commission  permitted  the  use  of  the 
weighted  average  of  Buckeye's  actual 
rates  in  those  markets  where  it  lacked 
significant  market  power  to  determine 
the  price  cap  for  rates  in  non- 
competitive markets.  The  Commission 
chose  the  weighted  average  method  ovttr 


"  Thfl  CommiMion  regulates  approximately  150 
oil  pipeline  companies  in  terms  of  tmnkiine  bairei- 
iriles.  the  ten  lar;ie«l  oil  p>p«hne  companies  in 
1991  (together  with  their  share)  were  as  (oilows: 
Colonial  Pipeline  Co. — 19  7%,  Laiehead  Pif)*  Line 
Co.  Inc.— fl  7%,  BP  Pipeline  (Aiasia)  Inc  —7  7%. 
Exxon  Pipeline  C/).— 4  5%.  ARCO  Transportation 
Ala5k«  Inc.— 3  4%.  Plantation  Pipe  Line  Co.— 3  3%. 
Amoco  Pipeline  Co, — 3,1%,  Shell  Pipe  Linp  Corp  — 
3  1%.  Ashland  Pipe  Une  Co  —2  6%.  and  Explorer 
Pipeline  Co — 2  5%  FERC  Form  6,  as  compiled  and 
reported  in  the  Oil  k  Gas  loumal.  at  pp  43.  56-59 
(November  23,  1992),  BP  Pipeline  (Alaslta),  Ejcxon 
Pipeline,  and  ARCO  Transportabon  Alaska  have 
undivided  interests  in  the  Trans-Alaska  Pipeline 
System,  which  is  excluded  from  the  definition  of  cil 
pipelines  In  the  Act  of  1992. 

"The  oil  pipeline  rate  index  could  become 
biased  downward  in  that  it  would  reflect  rate 
decrease*  resulting  from  downward  shifts  in 
demand  for  some  pipehnes,  while  rate  increases 
resulting  from  upward  shifts  in  aemand  for  other 
pipelines  could  be  constrained  by  the  index. 


Buckeye's  onginei  price-cap  proposal  to 
alleviate  concern  over  the  use  of  an 
endogenous  index. '»  The  Commission 
recognized  that  there  could  still  be  a 
risk  that  a  pipeline  would  raise  its  rates 
in  competitive  markets  in  order  to 
justify  higher  rates  in  non-competitive 
markets.*" 

c.  Conclusion.  The  Commission 
proposes  to  use,  in  an  indexing 
methodology  for  oil  pipelines,  the  GDP 
Implicit  Pr.ce  Deflator  The  GDP 
deflator  is  the  best  indicator  of  inflation 
in  the  overall  economy.**  Since  it  covers 
the  broadest  range  of  goods  and 
services,  the  GDP  deflator  is  the  least 
volatile  of  general  inflation  indices.  The 
GDP  deflator  is  totally  independent  of 
the  behavior  of  any  pipeline.  The  GDP 
deflator  will  free  the  Commission  from 
the  difficulties  associated  with  the 
construction  of  an  oil  pipeline  industry 
cost  index.  Finally,  the  Commission 
believes  that  no  other  general  inflation 
in  dex  is  better  than  the  GDP  deflator  in 
predicting  future  costs  in  the  oil 
pipeline  industry.*^  In  Buckeye,  the 
Commission  recognized  the  predecessor 
of  the  GDP  deflator  to  be  "a  widely  used 
and  well-understood  broad-based 
index"*'  and  noted  that  it  is  a 
reasonable  index  for  price  changes  in  a 
competitive  ma.'ket,  especially  for  a 
short  time  period.** 

The  Commission  is  persuaded  that  the 
same  inflationary  forces  which  the 
indexed  rate  would  be  designed  to 
reflect  operate  on  non-competitive 
markets  as  well  as  on  competitive 
markets  In  view  of  the  Congressional 
enactment  of  the  Act  of  1992  and  its 


'•53  FERC  iei,473atp.  62.683(1990).  The 
Ojmmis.'iiGn  has  indicated  eUewhera  that  actions 
taken  bv  a  pipeline  should  not  change  the  value  of 
the  index  used  to  adjust  its  rates.  See  Policy 
Stfliemen;  on  Incentive  Regulation,  61  FERC 
1?1  liieat  p  61,591  (1992). 

♦"  53  FERC  ^61.473  at  pp.  62.683-4  and  62.687. 
n  5  While  the  Commission  recognizod  the  concern 
about  the  use  of  an  endogenous  index.  It  noted  that 
Buckeye  could  not  use  an  index  based  upon 
competitors'  rates  since  it  may  not  have  current 
access  to  and  accurate  infonnation  about  those 
rstfts 

' '  The  Commission  Staff  proposed  the  use  of  the 
Producer  Pnce  Index  for  Finished  Goods  (PPI-FG) 
m  an  indexing  methodology  for  oil  pipeline 
rstemakmg  The  Commission  believes  the  GDP 
Implicit  pTi:e  Def.aior  would  be  a  better  measure 
of  u-fldtion  in  the  cverail  economy,  since  the  PPI- 
FG  retlecis  on'v  a  fr%cuon  of  the  economy;  those 
commodities  that  will  not  undergo  further 
proces.sing  and  are  rofldv  for  .sale  to  the  final 
demand  usai 

*^  The  Commission  Staff  aiw.  ['rt -x-)m-i  ihii;  the 
inflation  rate  used  in  the  index  be  re'!uc«d  !»i  h 
year  by  one  percent  &.'  an  offse,  for  productivity. 
The  Commis-sion  sees  little  m.«'jfi cation  lor  the 
productivity  offset,  and  thus  pr-'poses  to  use  the 
GDP  Implicit  Pnce  rVfiator  w-;!,h,ju;  any 
adiastments. 

•'  53  FERC  161  4-3  at  p  62.581  (1990). 

**  53  FERC  161,473  at  p.  62.681  (1990). 


mandates  for  change  as  described  supra, 
the  Commission  believes  it  has  the 
authority  to  prescribe  indexing  for 
transportation  service  to  those  markets 
where  a  pipeline  may  have  signiHcant 
market  power. 

3.  Procedures  Related  to  the  Indexing 
Methodology 

a.  Filing  the  rates.  Under  the 
Commission's  proposal,  the  index 
would  be  applied  to  a  rate  which  would 
be  a  just  and  reasonable  rate  established 
by  the  provisions  of  section  1803  of 
Title  XVin  of  the  Act  of  1992.  The  new 
rates  derived  firom  using  the  index  also 
would  be  considered  just  and 
reasonable.  For  new  service— either  by 
an  existing  pipeline  or  a  new  pipeline — 
a  negotiated  rate  may  serve  as  an  initial 
rate  upon  which  to  apply  the  index. 

The  Commission  proposes  that,  for 
those  rates  that  are  in  effect  but  under 
investigation  and  thus  subject  to  refund, 
or  that  have  not  been  determined  to  be 
just  and  reasonable,  indexing  would 
still  be  applicable.  The  new  rates 
derived  from  use  of  the  index  would  not 
be  deemed  automatically  just  and 
reasonable  and  would  be  made  effective 
subject  to  refund. 

Under  the  Commission's  proposal, 
each  pipeline  will  establish  an  annual 
ceiling  level  for  each  of  its  rates  in  that 
year.  "The  annual  ceiling  level  shall 
equal  the  ceiling  level  for  the  previous 
year  times  the  current  value  of  the  index 
divided  by  the  value  of  the  index  in  the 
previous  year. 

At  any  time  during  the  year,  the 
pipeline  may  then  file  and  charge  a  rate 
that  is  less  than  or  equal  to  the  annual 
ceiling  level.'*'  Should  a  pipeline  file  a 
rate  below  the  annual  ceiling  level,  it 
could  file  at  any  time  during  the  year  to 
increase  its  rates  up  to  the  ceiling.  There 
would,  of  course,  be  no  entitlement  to 
recoup  revenues  forgone  by  not  setting 
rates  at  ceiling  levels  in  the  current  or 
previous  years.  If  deflationary  pressures 
push  the  ceiling  level  below  the  filed 
rate  in  any  year,  each  pipeline  would  be 
required  to  reduce  its  rates  so  that  the 
filed  rates  do  not  exceed  the  ceiling.  The 
Commission  proposes  this  requirement 
to  ensure  that  pipeline  rates  will  not 
exceed  general  cost  levels  in  markets 
where  the  pipehne  has  significant 
market  power. 

When  a  pipeline  files  changed  rates  in 
accordance  with  the  index,  it  would 
provide  the  following  information: 

•  A  cover  letter  describing  the  basis 
for  the  proposed  change  (i.e.,  that  it  is 
to  change  rates  according  to  the  index); 


**Tbe  Commission  will  not  require  a  rale  to  equal 
Its  annual  ceiling  level  because,  in  some  cases,  the 
rate  may  be  constrained  by  competitive  market 
forces. 


•  The  revised  tariff; 

•  SuppcTtL".^  infcmiation,  Including 
a  coir.pilation  showing  the  revised  rate 
compared  with  the  previous  rate  for  the 
same  mr^'en^rt  of  f.ro'"i';~t,  and  the 
ceiUng  rate,  and  inr/adir.g  ihe 
calculation  of  the  ar.nual  ceiiing  rata 
done  in  9.';Tordanr:c  wjth  proposed 
§342,3(-,",ar.J 

•  A  C8rt!r.>:dte  of  sorvice. 

The  Coran::?s  or.  prcpcsesto  prohibit 
pipelines  from  f  :.r,i  -  ■  .'S  that  exceed 
the  anriu?!  ct'^Lng  Iovb..  If  the  pipeline 
believes  that  in  a  particular  instance  the 
index  would  not  jield  a  just  and 
roisonable  rate,  it  would  be  required  to 
justify  the  r;e>e<d  to  utilize  either  the  cost- 
of-service  methodology  described 
belcw  **  or  to  charge  market-based  rates. 

^  ChQ!!''rf;°s  to  the  rates.  Under  the 
Commission's  j'roposed  indexing 
meihodolov[;/,  ]i.st  ard  reasonable 
pipeline  ra'.t^',  that  are  changed  within 
the  apphcjbl^  ceil.r.^>  established  by 
the  iniiex  ere  presumed  tc  be  just  and 
reasonable.  Thiij,  the  Commission  does 
not  propose  to  entertain,  on  the  merits, 
a' y  pro<c»s;  3r  complaint  that  makes  a 
genbraiized  allegation  that  the  rates  are 
unjust  an  i  unreasonable,  or  that  they  do 
not  refiect  the  actual  costs  of  rendering 
thie  service  in  question. 

The  s?at..';-r,  --;;-'  proposed  regulatory 
pchrieo  of  sLri-ir.-r  mg  and  expediting 
oil  pipeline  ratemaking  make  it 
nBcassarv'  and  appropriate  to 
circumscribe  cost-of-service  challenges 
to  existiriii!  and  proposed  rates.  Most  of 
the  exisnng  ratrfs  on  file  with  the 
Corr.missjon  havt  btten  statutorily 
deemed,  in  the  Act  of  1992,  to  be  just 
and  reasonable.  Certain  other  existing 
rates  are  just  and  reasonable  by  virtue  of 
previous  Co.T.mission  orders.  Changes 
of  just  and  r*sasoriabie  rates  proposed  by 
a  pipelir.e  that  comply  with  the  index 
are  presumed,  under  the  methodology, 
to  reflect  gjsj  a::d  result  in  rates  that 
arejust  and  reasonable. 

Thus,  the  prop^wed  regulations 
contain  Lan^uat^s  to  limit  the 
consideration  of  Cist-of-service 
challenges  to  r,  <*s  by  shippers.  In  the 
.Act  of  1992.  C^ir.^TBss  has  supplied  a 
standard  def.ning  the  circumstances 
under  which  an  existing  rate  deemed 
just  and  re-asonable  by  that  statute  may 
be  ciiallenged  in  a  complaint:  when  a 
substantial  char.p,e  has  occirred,  since 
the  enactment  data  of  tne  Act  of  1S92, 
in  either  the  economic  circumstances  or 
in  the  nature  of  the  services  provided, 
which  were  ■  tnisis  for  the  ra'e  *' 

The  proposed  regulation  adopts  this 
same  standard  for  protests  filed  against 


UMI 


**  Snbaoquont  ctumgm  tc  a  rale  «ubititi«<i  by  the 
ccil-oi-Hrvtoa  metAocioiogy  woiu:!  De  aiiowed  to  De 
mA-d*  pursuant  !o  the  mdax 

♦'ieciloB  IdOKbj. 


index-basod  ra'e  changes.  The  pipeline 
would  be  required  to  show  in  its  rate 
filing  that  the  proposed  new  rate  level 
complies  with  the  applicable  ceiling 
mandated  by  the  index.  This  v.ou!d 
constitute  a  prima  facie  showing  that 
the  proposed  rate  level  is  jnst  and 
reasonable.  A  protest  that  gene  rally 
alleged  that  the  proposed  rate  does  not 
reflect  the  pipoHne's  cost-of-service 
would  be  dismissed.  To  obtain  an 
investigation,  the  protectant  would  be 
required  to  allege  in  its  protest,  and 
present  evidence  through  sworn 
affidavit  to  pro\'o,  that  there  has  beon  a 
substantial  change,  since  the  rate  was 
last  changed,  in  either  the  economic 
circumstances  or  in  the  nature  of  the 
services  provided  that  were  a  basis  for 
the  rate,  and  that  such  change  renders 
the  application  of  the  index  unjust  and 
unreasonable. 

When  a  complaint  is  brought  against 
an  existing  rate  that  was  itself  the 
product  of  the  application  of  the  index 
to  a  prior  rate,  the  same  standard  would 
obtain.  That  is.  the  complainant  would 
be  required  to  show  that  there  has  been 
a  substantial  change,  since  the  rate  was 
established,  In  either  the  economic 
circumstances  or  in  the  nature  of  the 
services  provided  that  were  a  basis  for 
the  rate,  and  that  such  change  renders 
the  application  of  the  index  uniust  and 
unreasonable. 

Thus,  the  proposed  regulations  would 
limit  rate  challenges  by  shippers  under 
the  indexing  system  to  those 
circumstances  which  Congress 
determined  would  be  appropriate  for 
challenges  to  rates  legislatiN-ely  deemed 
just  andreasonable  under  tlie  Act  of 
1992.  This  result  strikes  a  fair  and 
reasonable  balance  between  the  interests 
of  shippers  and  the  policy  goal  of 
streamlining  end  expediting  the 
ratemaking  process. 

An  exception  to  these  limitations 
against  challenges  is  provided  in  the 
proposed  regulations  for  those  rates  in 
existence  on  the  effective  date  of  the 
new  regulations  which  have  neither 
been  deemed  just  and  reasonable  by  the 
Act  of  1992,  nor  determined  to  be  just 
and  reasonable  by  a  Commission  order. 
Such  rates  would  be  subject  to 
complaints  under  section  13(1)  of  the 
ICA  as  traditionally  interprtted. 
However,  when  such  a  rate  is  proposed 
to  be  changed  under,  and  in  compliance 
with,  the  indexing  methodologv'.  a 
protest  against  the  change  would  be 
subject  to  the  Act  of  1992  standard  set 
forth  above. 

Finally,  the  restrictions  described  in 
this  pa.'t  of  the  proposed  regulations 
apply  only  to  cost-of-service  challenges 
to  rates,  and  would  not  apply  to 
challenges  alleging  other  speafic 


violations  of  the  ICA  or  the 
Commisaion's  regulations,  such  as 
undue  discrimination  or  preference,  nor 
would  they  apply  to  non-rate  matters. 

C.  Cost-of-Senice  Methodology 

Under  the  Commission's  proposal,  an 
alternative  to  the  generally  applicable 
indexing  methodolocy  is  a  cost-of- 
service  presentation  constricted  in 
accordance  witli  Opinion  No.  1  '34-B 
and  subs8qi:ent  related  opinions,**  This 
is  intended  to  bo  a  rarely  u.sed  exception 
to  the  indexing  methc-doic^gy;  this 
alternative  is  to  bo  used  only  when  there 
are  extraordinary  circumstances  under 
which  the  application  of  the  index 
would  fail  to  re«',:it  in  a  just  and 
reasonable  rate  within  the  meaning  of 
the  Interstate  CommcT'  e  Act  By 
"extraordinary  circumstances"  the 
Com.mi5sion  moans  SLbstantial, 
unforeseen,  and  uncontrollable 
increases  in  cost  The  cost-of-servica 
alternative  is  proposed  to  be  only  a 
temporary  departure  from  the  indexing 
methodoiogv;  subsequent  changes  to  a 
rate  establisKed  under  the  cost-of- 
service  alternative  wruld  be  governed 
by  the  index. 

The  Commission's  ralionaia  for 
proposing  that  the  ext'^ordmary- 
circumstances  standard  *^'ould  be 
interpreted  strictly  iS  based  upon  two 
primary  con.siderations.  First, 
extraordinary  circumstances  must  not 
be  used  as  a  means  to  ccmpensate  for 
inefficiency  and  thereby  und'Tcut  the 
incentives  intended  tt.  be  provided  by 
the  generally  applicable  indexing 
policy.  Second,  extraordinary 
cirrumstances  should  net  be  invoked  for 
expenses  that  are  generally  expected  to 
be  recovered  unde^  the  indexing 
method.  In  particularly,  extraordinary 
circumstances  do  not  include  increases 
in  fuel  and  power  costs,  increases  in 
insurance  costs,  and  industry-wide 
expenses  mandated  by  environmental 
and  safety  regulations.  Such  expenses 
are  generally  expected  to  be  recovered 
by  the  general  inflation  index. 
Furthermore,  extraordinary 
circumstances  do  not  include  the  co.5t  of 
pipe  and  other  capital  equipment 
incurred  during  normal  replacement  or 
throughput  expansion.  Revenues  for 
such  investments  are  generally  expected 
to  be  recovered  by  the  application  of 
indexing  to  the  entire  base  rate,  not 
merely  to  some  operating  and 
maintenance  component  of  such  rate. 


**Sae  waiiams  Pip«  Una  Company.  31  FERC 
1 61.377  (l»as)  (OpLoios  No.  1S4-B);  Opinioa  No. 
154-C,  33  FERC  161.327  (19851  S«e  «l«o  ARCO 
Pipe  Un«  Compaoy.  52  FERC  1 61.0SS  (1990) 
(Opinioa  No.  351);  Opinion  No.  351-iV  54  FERC 
161,398(1990). 
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ine  Opinion  No  154-B  cost-of- 
ser.'ice  msthodology  employs 
traditiona!  cost -of-serv ice  rate  makinfi! 
procedures  based  on  a  trended  original 
cost  (TOC)  rate  base.  The  Opminn  No 
154-D  methodology  was  adopted  to 
replace  the  valviatlon  methodology 
previously  used  by  the  ICC.  To  provide 
tor  minimum  disruption  to  the  industry 
in  the  initial  switch  from  the  valuation 
methodology  to  the  Opinion  No.  154-B 
methodology,  the  Commission  allov/ed 
pipelinesinexistenceprior  to  January  1, 
1084  to  adopt  a  starting  or  transition 
rate  base  based  upon  the  previously 
u=^d  valuation  rate  base.** 

Appendix  A  is  an  ejcample  of  the 
basic  information  the  Commission 
would  require  from  pipelines  filing  for 
rate  changes  based  on  the  Opinion  No. 
1 5  4-B  methodology.  At  the  time  a 
pipeline  files  for  rates  based  on  the 
Opiiiion  No.  154-B  methodology, 
informauon  must  be  provided  for  each 
year  sinc;«  1383  (to  the  extent  it  has  not 
been  previously  filed)  up  to  the  current 
yaar,  This  information  is  necessary  for 
the  Commi.%s;ori  Staff,  as  well  as  other 
interested  parties,  to  ascprttm  the  b<i!;is 
for  the  prupcAod  r?t3s. 

V.  Prtx;edur»»«  fo:  Sln.ain!ining 
Comniission  Acti>irs  on  Rates 

Section  IBOi  of  ihf^  '\:.'  of  1992 
requires  the  Q/nirr.isSiOi]  to  consider 
certain  specific  procedural  issues  in  a 
rule  to  streamline  its  prcx.Hdur<?s  relating 
to  oil  pipeline  rates.  Ac'c  'ir.j-rigiy, 
cpflain  new  pro<:edures  are  proposed  for 
the  troatment  of  protests  and  complaints 
that  Will  expedite  ccr.Sideratjon  of  rates 
by  reducirsf,  the  rre-qjtMcy  and  the  scope 
cf  adjudiGcitory  procfcidings.  These  new 
procedures  are  discussed  in  section  A 
below. 

The  new  procedures  will  be 
incorporated  into  tiie  Commission's 
e.xisting  prailicas  and  procedures  for 
adminJstenng  oil  pipa'i.-.e  tariffs  and 
nssciving  chalienges  to  t^bose  tariffs.  The 
existing  practio-s  art'  codified  m  part 
385  ("Rules  of  .^actice  and  Procedure") 
0  f  the  Co  m  rn  i  -s  i  on '  s  reg  u  1  a  t  i  on  s ,  an  d 
govern  the  filing  of  l^nffs,  protests,  and 
complaints,  ^^rtice  upon  parties,  time 
periods  for  respfjcding  to  pleadings;  and 
other  details  of  unconte.sted  and 
contested  proceedings 

The  Corami.s..-»ion  aiso  proposes 
substantial  revisions  to  die  exisdng 
regulations  on  tar.ffs,  which  were 
inherited  from  the  iCC,  in  order  to 


"PipelioM  wiik±  WOT»  not  in  axisteite  prior  Si 
December  31,  1S«3.  or  which  ware  not  previously 
relying  an  the  vaiuatioa  re'?  has*  to  deternun**  ra'.e 
ievaU  should  also  u»e  the  1  Lk:  method  doscnbed 
atxjve.  ThsM  pipetiaes  i^il,  not  employ  the  starting, 
ortransibonratehaie  Rs'her  anewpipehne 
would  limply  star!  with  lU  .oni^ir.a!  cost. 


eliminate  archaic  and  unrecessarv 
isnguage. 

:\  New  Procedures 

Congress  c':ear!y  intends  for  the 
Commission  to  expedite  its  handling  of 
oil  pipeline  rate  filings.  Section  1802(b) 
of  the  Act  of  1992  specifies  certain 
matters  for  promulgation  of  new 
regulations  by  the  Commission  in  order 
to  define  more  sharply,  and  narrow,  the 
issues  when  administrative  adjudication 
is  necessar%'  According!  v  i-^d  :n 
compUance  with  the  explicit  erection 
of  section  1802(a)  to  consider  certain 
specific  procedural  reforms,  the 
Commission  proposes  to  adopt  new 
regulations  addressing  those  reforms  as 
explained  below. 

1.  Identification  of  Information  to 
Accompany  a  Tariff  Filing 

The  Commission  proposes  to  include 
in  its  new  regulations  particular 
guidance  on  the  kinds  of  information 
pipelines  must  fi'ip  v.';th  rroposed  rate 

changes,  dPV'^v.d'.ng  ^pon  the 
method  I  v'«'.'  tht-  p  i  p*- ; ;  ne  utiHzes  for 
estab'iisiiir.g  :!.s  ratps.  This  proposed 
guidance  Ka.^  nxpiamed  above  in  the 
discussion  of  the  procedures  for 
implementing  the  rate  methodologies. 

2.  Availability  to  the  Public  of  Staff 
Analysis  of  Tariff  Filings 

No  new  regulation  on  public  access  to 
staff  analysis  of  tariff  filings  is  proposed. 
First,  in  those  instances  when  no  protest 
or  complaint  is  lodged  against  a  tariff 
there  would  seem  to  be  no  need  for 
making  staff  analysis  available.  Second, 
in  those  instances  when  a  protest  or 
complaint  is  lodged  but  is  dismissed  by 
the  Commission  based  upon  the 
pipeline's  response  and  without  further 
investigation,  the  reasons  for  such 
dismissal  would  be  set  forth  in  the 
dismissal  order.  The  Commission 
believes  this  would  be  sufficient  to  meet 
any  public  need  or  right  to  know  of  the 
basis  for  the  Commission  action. 
Finally,  when  an  oil  pipeline  tariff  is 
subject  to  investigatory  proceedings  or 
has  been  set  for  hearing,  the  usual  rules 
of  discovery  found  in  §385.401,  et  seq., 
of  the  Commission's  regulations  would 
tjppiy  The  Commission  believes  these 
ru'es  are  adequate  to  ensure  that 
interested  parties  have  access  to  the 
information  they  require  to  make  their 
respective  cases  before  the  Commission. 

3  Standing  of  Parties  to  File  Protests 

Standing  to  file  a  protest  under 
se>-:tion  15(7)  of  the  IC^  is  proposed  to 
be  limited  to  parties  that  possess  a 
direci  economic  stake  in  Uie  pipeline 
rate  or  practice  in  question.  "This  means 
that  the  actual  or  potential  customers  of 


the  pipeline  would  have  standing  to  hie 
protests.  The  proposed  regulations 
would  require  that  ^  ih  rarties  submit 
a  verified  Rtatprnen'  ihowmg  that  the 
routes  ';.f^\  hhve  «.;:  j  ped  over,  have 
attempted  » c  s h  i :  r,  v...'  'ir  ;■'„■•■)  to  ship 
over  are  cci,  Hfi^'.-;  :•:  ;r;t^  '■>,■>-:.   .r 
practices  tit  v    :  ulenge. 

Whether  customers  of  oistomers  of 
pipvelines  should  be  deemed  to  have  an 
interest  in  pipeline  rates  or  practices 
sufficient  to  confer  standing  is  an  open 
question.  Pipeline  charges  for 
transportation  constitute  only  a  small 
percentage  of  the  downstream  price  of 
petroleum  products. **•  It  would  seem 
that  direct  customers  of  pipelines  have 
a  much  larger  stake  in  pipeline  rates  and 
practices.  Should  the  Commission 
therefore  rely  solely  upon  shippers  to 
bring  claims  alleging  potential 
violations  of  the  ICA?  A  factor  that 
weighs  against  limiting  standing  to 
shippers  is  that  many  of  them  are 
affiliated  with  the  pipelines  they  utilize 
for  transportation  of  their  products  and 
thus  may  have  reasons  not  to  bring 
potentially  meritorious  claims.  The 
Commission  would  therefore  propose  to 
confer  standing  upon  a  customer  of  a 
pipeline  customer  if  it  can  demonstrate 
that  its  economic  stake  in  the  issue 
sought  to  be  raised  is  "substantial"  and 
DO  other  party  can  adequately  represent 
it. 

The  Commission  would  confer 
standing  upon  competitors  of  pif>eline8 
only  for  the  hmited  purpose  of  alleging 
that  a  pipeline  is  engaging  in  unfiair  or 
anti-competitive  practices  that  would 
violate  the  ICA.  "Thus,  a  competitor, 
without  more,  would  not  have  standing 
to  protest  rate  filings.  Although  the 
Commission  is  not  charged  with  the 
responsibility,  or  the  authority,  to 
enforce  the  antitrust  laws,  its  obligation 
under  the  ICA  to  ensure  that  pipeline 
rates  and  practices  are  just  and 
reasonable  gives  it  an  interest  in  the 
competitive  behavior  of  pipelines." 
This  interest  would  be  particularly 
compelling  in  those  markets  where  the 
pipehne  is  permitted  to  estabhsh  rates 
without  prior  regulatory  restraints 
because  the  Commission  has 
determined  that  the  pipehne  does  not 
possess  market  power,  A  pipeline  which 
engaged  in  anti-competitive  practices  in 
such  circumstances  would  be 
imdercutting  the  justification  for  market 
rate  treatment.  The  Commission  would 


^The  averag*  pipeline  tahfTrate  in  1901  wm 
S8.1  cantj  perboml.  and  in  1990,  H  wu  62.8  cants 
per  barreL  FERC  Form  S.  By  coobwt  the  curraot 
price  of  a  barrel  of  gasoline  it  about  40  dollar*. 

*'  See  Amehcaa  Tntdang  Accn.  Inc.  *.  United 
Stoics  m:f::;  hF  ;:2(5«har.  i»ei)(thelCA 
ex,'''»«*.<i*~  ,p    \;"':-'';  r  ' icy  in  tavoc o( 
competiuon  *j 
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obviously  have  a  strong  interest  in 
having  such  activity  brought  to  its 
attention.  Thus,  the  proposed  new 
regulations  would  grant  standing  to 
shippers,  potential  shippers  or 
competitors  of  pipelines  who  allege  that 
the  pipeline  IS  engaging  in  anti- 
competitive practices,  including  but  not 
limited  to  allegations  of  predatory 
pncing 

4.  Level  of  Specificity  for  Protests  and 
Complaints 

This  issue  has  been  addressed  above, 
in  Lhe  discussion  of  the  kinds  of  claims 
the  Commission  would  consider  on  the 
merits  under  the  alternative  rate 
methodologies. 

5  Guidelines  for  Commission  Action  on 

the  Portion  of  the  Tar.ff  or  Rate  Filing 
Subiect  to  Protest  or  Complaint 

If  a  rate  change  is  filed  and  no  protest 

from  third  parties  is  received,  the 
Commission  proposes,  with  one 
exception,  that  such  rates  take  effect 
without  suspension.  The  exception  is  a 
filing  which  proposes  to  change  a  rate 
that  IS  Itself  subject  to  a  refund 
obligation — such  a  filing  may  be 
suspended  by  the  Commission  in  the 
absence  of  a  protest.'^ 

The  Commission  proposes  that  rates 
which  are  protested  will  be  subject  to 
suspension.  Suspension  will  normally 
be  of  the  minimum  time  allowed  by  law. 
Should  the  Commission  decide,  after 
review,  that  the  protest  is  not  valid,  the 
pipeline  would  'De  relieved  of  any 
refund  obligation  as  to  suri\  rate  from 
the  date  the  rata  was  collected. 

The  Commission  would  confine  its 
investigations,  and  remedial  actions  (if 
any)  to  the  disputed  rate  or  practice,  and 
no  others.  Protests  and  complaints 
raising  certain  specific  issues  (the 
proposed  regulations  require  specificity 
in  protests  and  complaints)  should  not 
be  the  basis  for  triggering  a  systemwide 
inquiry  or  going  into  other  specific 
issues  not  raised.  Limiting  the  scope  of 
investigatory  proceedings  in  this 
manner  seems  essentia!  to  achieving  the 
Congress'  objectives  of  inijeasing  the 
e.'ficiency  and  economy  of  the 
Commission's  regulations  of  oil 
pipelines. 

Thus,  a  proceeding  on  the  issue  of 
whether  a  given  pipeline  exercises 
market  power  in  a  market  would  be 
limited  to  evidence  relevant  to  that 
issue.  This  would  preclude,  for 
example,  the  introduction  or 
consideration  of  evidence  related  to  the 
pipeline's  cost  of  service. 


There  will  be  room  for  interpretation 
of  this  proposed  restraint  on  the  scope 
of  proceedings.  Relevancy  is  often 
subject  to  debate.  Under  the 
Commission's  proposal,  it  would  be  the 
task  of  the  presiding  judge  to  make  the 
proper  rulings  to  ensure  that 
proceedings  remain  focused  on  the 
issues  raised. 

6.  Opportunity  for  Pipeline  to  Respond 
to  Protest  or  Complaint 

Protests  to  a  rate  filing  must  be  filed 
no  later  than  ten  days  after  such  filing. 
The  pipeline  would  be  permitted  to 
respond  to  any  protest  within  five  days 
of  the  date  of  filing  of  tlie  protest,  and 
to  any  complaint  within  30  days  (as 
currently  provided  in  §385.213  of  the 
Commission's  rules).  This  proposal 
contemplates  that  the  Commission 
would  examine  the  pipeline's  response 
to  a  protest  or  complaint  to  make  a 
determination  as  to  whether  to 
commence  a  formal  investigation  of  the 
tariff.  If  the  Commission  were  to 
determine  that  formal  investigation  is 
not  warranted,  the  pretest  or  complaint 
would  be  dismissed  If  the  Com.mission 
were  to  determine  that  a  form^al 
investigation  is  warranted,  then  thie 
matter  would  proceed  to  the  next  stage 
(ADR  procedures,  see  discussion 
below).  The  determination  of  whether  to 
initiate  a  formal  investigation  of  a  tariff 
filing  will  be  made  within  the  30-day 
statutory  notice  p)eriod. 

7.  Complaints  Against  "Grandfathered" 
Rates 

The  Act  of  1992  provides  that 
complaints  against  otherwise 
grandfathered  rates  may  be  filed  under 
certain  circumstances  A  substantial 
change  has  occurred  since  enactment  in 
either  the  economic  circumstances  or 
the  nature  of  the  services  whicii  were  a 
basis  for  the  rate;  the  complainant  was 
contractually  barred  fronri  challenging 
the  rate  prior  to  enactment;  or  the  rate 
was  unduly  discriminatory  or 
preferential.'^ 

The  Commission  will  not  enumerate 
in  advance  the  specific  factual 
allegations  that  would  r^use  it  to 
entertain  a  complaint  against  rates 
statutorily  deem.ed  to  be  just  and 
reasonable.  The  Commission  would 
apply  the  proposed  regulations  on 
standing  to  any  complaints  filed  against 
such  rates.  Thus,  the  Commission 
would  not  investigate  grandfathered 
existing  rates  unless  a  complaint 
meeting  one  of  the  statutory 
exceptions'^  were  filed  by  a  person 


with  a  direct  economic  interest  in  those 
rates,  i.e  ,  a  shipper,  or  would-be 
shipper,  or  a  person  that  meets  one  of 
the  other  tests  for  standing. 

8  Elimination  of  Staff-Initiated 
Investigations 

Section  1502Cb]  requires  the 
Commission  to  propose  a  regulation 
defining  the  specific  circumstances 
under  which  staff  may  initiate  a 
"protest"  (i.e.,  an  investigation).  Section 
375.306(a)  of  the  current  regulations 
authorizes  the  Oil  Pipeline  Board 
(Board)  to  exercise  the  Commission's 
power  under  section  15(7)  of  the  ICA  to 
institute  investigations  of  proposed 
tariff  changes.  This  authority  includes 
suspending  a  tariff  filing  on  the  Board's 
owm  motion." 

The  Commission  proposes  to 
eliminate  the  Board  and  instead  reserve 
to  itself  the  authority  to  suspend  tariffs, 
while  delegating  to  Staff  Office  Directors 
certain  of  the  other  duties  currently 
delegated  to  the  Board.'*  Some  duties 
currently  delegated  to  the  Board  would 
not  be  applicable  under  the  proposed 
regulations.  For  example,  the  granting  of 
special  permission  to  place  tariffs  in 
effect  on  less  than  30  days  notice  and 
"Fourth  Section"  waivers — i.e..  from  the 
provisions  of  section  4  of  the  ICA  which 
would  allow  a  pipeline  to  charge  a 
greater  amount  for  a  shorter  distance 
over  the  same  line  or  route  in  the  same 
direction,  or  to  charge  any  greater 
compensation  as  a  through  rate  than  the 
aggregate  of  the  intermediate  rates — will 
be  granted  automatically  under 
proposed  §  341.14  and  §  341.15.  Rates 
for  depreciation  will  be  considered  only 


UMI 


"  Authonh-  to  luipend  rale  filings,  whslhw 
prolMtsd  ar  not,  would  lie  axcr,iiiv9lv  with  (he 
CommiMioD  under  the  propo»*>d  .'egiuauons. 


"Sec  1803  (b)  and  (c)  of  th«  Act  o(  1992.  4  2 
USC7172note(19ea). 


"The  Board  wa«  initially  established  at  the 
Commission  pxirsuant  to  section  17(2)  of  the  ICA. 
L'nder  section  17(2)  the  Commission  ha»  the 
auihoritv  to  rescind  ils  delegation  to  the  Board  at 
any  time.  While  section  17(2)  does  not  specifically 
provide  for  delegation  to  Office  Directors,  it  does 
not  bar  such  delegation,  particularly  in  light  of  the 
specific  language  of  sactions  401(g)  and  402(b)  of 
the  DOE  Organization  Act.  which  gives  the 
Commission  the  power  to  delegate  and  which 
transferred  the  functions  and  authority  related  to  oil 
pipeline  regulation  from  the  ICC  to  the 
Commission. 

"  The  Commission  would  authorize  the  Chief 
Accountant  or  the  Chief  Accountant's  designee  to 
pass  upon  applications  to  Increase  the  size,  add  to 
or  combine  property  units  of  oil  pipeline 
companies,  and  sign  all  correspondence  on  behalf 
of  the  Commission  relating  to  Annual  Report  No. 
6.  The  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  or  the  Director's  designee 
would  be  delegated  authority  to  grant  or  deny 
petitions  for  waiver  of  anntial  charges,  accept  any 
uncontested  item  which  has  been  filed  consistent 
with  Commission  regulations  and  policy;  reject  any 
filing  which  patently  fails  to  comply  with 
applicable  statutory  requirements  and  with  all 
applicable  Commission  rules,  regulations  and 
orders  for  which  ■  waiver  has  not  been  granted,  and 
refer  any  matter  to  the  Commission  which  the 
Director  believes  should  be  acted  upon  by  the 
Commission 
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in  individual  coKt-of-sarvnce 
proceedings.  Staff  would  have  no 
independent  authonty  to  initiate 
investigations. 

B  Pfvisions  to  Existing  Pm'~pdures 

1.  Tariff  Fihng  ReqL.irenient.s 

The  Commi-ssion  has  nr-ver 
significantly  altered  the  tanff 
regulations  it  inherited  from  the  ii.C.*' 
Some,  of  these  reg\;lations  ha%'e 
remained  essentially  unchangv-d  for  over 
60  years.**  The  Commission  proposes  to 
revise  the  regiUations  contained  in  parts 
341  tmou^h  34'i.  34"",  3.52.  360  and  361 
of  title  IS  of  the  Cxxie  of  FtKieral 
Regulations  The  Commission  further 
proposes  to  maJte  these  revised 
regulations  effwlive  30  davs  aftt>: 
issuance  and  piibhcetion  of  the  final 
rule  in  the  Federal  Register  " 

The  recommended  changes  to  the 
existing  filing  requirements  should 
significantly  reduce  the  burden  of  the 
preparation  and  filing  of  oil  pipeUne 
tariffs.  In  partiailar: 

•  Separate  special  permission 
applications  u  ould  no  longer  be  filed; 
rather,  the  request  would  be  made 
concurr€<ntly  with  the  tariff  filing.  The 
special  permis-sion  would  be  deem.ed  to 
be  granted  unless  specifically  denied 
within  30  days  of  the  date  of  the  tariff 
filing. 

•  Current  regulations  prohibit  the 
withdrawal  of  pending  tanff.s.  The 
revisfKl  regulations  would  permit 
pending  tanff  filings  to  be  withdra\\  n 
prior  to  their  proposed  effective  datt> 

•  Forma'  requirements  would  be 
revised  and  simplified  to  a.:count  for 
technological  advances 

•  Tiie  requinsments  to  fiie 
concurrences  and  powurs  of  a\'>--rrscy 
with  the  Comriiission  w-ju'd  b« 
eliminated. 

•  Requirements  related  to  oil  pipeline 
\  fliuations  would  be  eliminated  in  their 
entirety 

Finally,  Uit*  Commission  prcposes  to 
require  a  full  30  days'  notice  for  newly- 
constructed-pipeline  rate  filings. 

2  Revised  Accounting  Requirements 

The  Commission  does  not  propose  at 
this  time  to  modify  the  regulations 
relating  to  the  Uniform  System,  cf 


"The  ICX"s  r»g\iiarir,!is  wRri-  :-s:i.sfer;T'(i  t  irr  4'; 
CFR  (c^ntajnmg  I(X  rapjlaliocl  tn  18  ;.hH 
(containi.Tg  f^Si.  repiladons)  bv-  a  ts«4 
rulpmikuig.  See  Reguiadonj  Preambias  196i-dS 
FERC  SUU.  and  Reg*  130.552  (1984) 

"In  1928.  the  ICC  issufld  ■TinfT Circular  No 
20."  which  contained  many  ol  the  f;i;ns  provision 
st;U  axtanJ  Ic  the  regulations  adoptad  by  ihe  FTSr. 

'•Other  changes,  however  would  be 
incorporated  into  the  rf^»<>a  Tiling  roquiremen's 
elTective  with  the  iirir':»»::-.ttr>tatir,n  of  the  r<»vis(vi 
rale  methodologim, 


.*L.r:r,ounts.  with  thie  exception  of .;..  n.iiior 
technical  change  discussed  bei.ju 
These  rt?gulations,  to  tlie  ext,t^r.; 
modification  is  needed,  can  best  be 
revised  foHowuig  issuance  of  a  final  rule 
on  pipeline  rates.  A.'^ter  issuance  of  a 
final  mis,  the  h-khI  im  hi<\-  changes  in 
:hp  a- .count;;, ^  ri*yu,a';uns  can  twtterbe 
"\"6i'uated, 

I'he  Oil  Pipe'unti  Boara  Las  t)een 
regularly  granting  pipelines  waiver  of 
the  requirements  of  Instruction  3-2, 
relating  to  the  minimum  amount  for 
capitalization  of  property  acquisitions. 
Staff  recommended  that  the 
Commission  increase  the  minimum 
amoiwt  from  $500  to  $2,500.  The 
Commission  proposes  that  this  technical 
amendment  be  made  effective  30  days 
after  issuance  and  publication  of  the 
final  rule  in  the  Federal  Register. 

C  A:tfrr.ntive  Dispute  Besolution 

Further  evidencing  Congress'  goal  to 
reduce  the  time  and  expense  associated 
with  the  regulation  of  oil  pipeline  rates, 
section  1802(e)  of  the  Act  of  1992 
requires  that  the  Commission,  to  the 
maximuma  extent  practicable,  establish 
alternative  dispute  resolution  (ADR) 
procedures,  including  "required 
negotiations  and  voluntary  arbitration." 
for  use  early  in  a  contested  rate 
proceeding.®"  Any  rates  derived  from 
implementation  of  ADR  must  be 
considered  on  an  "expedited  basis.""* 

The  Administrative  Dispute 
Resolution  Act  of  1990  ("ADRA'T" 
amends  the  Administrative  Procedure 
.\ct"'  by  adding  a  new  subchapter  to 
provide  explicit  statutory  authorization 
allowing  federal  agencies  to  use  ADR 
techniques  in  lieu  of  litigation  to  resolve 
a  dispute  in  the  agency's  administrative 
programs  when  all  the  participants  to 
the  dispute  voluntarily  agree  to  its  use. 
ADR  methods  include  the  use  of  a 
neutral,  an  individual  who  functions  to 
aid  the  participants  in  resolving  the 
controversy.  Tlie  ADRA  provides  that 
ADR  methods  may  include,  but  are  not 
limited  to,  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials,  and  arbitration, 
or  any  combination  of  these,  as 
descnbod  below: 

Conc:iiation  is  an  informal  process  in 
which  the  third  party  tries  to  bring  the 
parties  to  agreement  by  lowering 
tensions,  improving  communications, 
interpreline  issues,  providing  technical 
assistance,  exploring  potential  solutions 
and  bringing  about  a  negotiated 


'.Httlement.  either  informally  or,  in  a 
s.ihsequt^nt  step,  through  formal 
media!  ;o:.  Cunciliation  is  frequently 
used  in  volatile  conflicts  and  in 
disputes  which  the  parties  are  unable, 
unwilling  or  unprepared  to  come  to  the 
table  to  negotiate  their  differences  ** 

Facilitahon  is  a  collaborative  process 
used  to  help  a  group  of  individuals  or 
parties  with  divergent  views  reach  a 
goal  or  complete  a  task  to  the  mutual 
satisfaction  of  the  participants.  The 
facilitator  functions  as  a  neutral  process 
expert  and  avoids  making  substantive 
contributions.  The  facilitator's  task  is  to 
help  bring  the  parties  to  consensus  on 
a  number  of  complex  issues.** 

Mediation  is  a  structured  process  in 
which  the  mediator  assists  the 
disputants  to  reach  a  negotiated 
settlement  of  their  differences. 
Mediation  is  usually  a  voluntary  process 
that  results  in  a  signed  agreement  which 
defines  the  future  behavior  of  the 
parties.  The  mediator  uses  a  variety  of 
skills  and  techniques  to  help  the  parties 
reach  a  settlement  but  is  not  empowered 
to  render  a  decision.** 

Factfinding  is  a  process  used  from 
time  to  time  primarily  in  public  sector 
collective  bargaining.  The  Fact  Finder, 
drawing  on  both  information  provided 
by  the  parties  and  additional  research, 
recommends  a  resolution  of  each 
outstanding  issue.  It  is  typically 
nonbinding  and  paves  the  way  for 
further  negotiations  and  mediation.*' 

The  minitrial  is  a  privately-developed 
method  of  helping  to  bring  about  a 
negotiated  settlement  in  lieu  of 
corporate  litigation.  A  t)-pical  minitrial 
might  entail  a  period  of  limited 
discovery  after  which  attorneys  present 
their  best  case  before  managers  with  the 
authority  to  settle  and  a  neutral  advisor 
who  may  be  a  retired  judge  or  other 
lawyer.  The  managers  then  enter 
settlement  negotiations.  They  may  call 
on  the  neutral  advisor  if  they  wish  to 
obtain  an  opinion  on  how  a  court  might 
decide  the  matter.**  The  neutral  may 
also  be  called  upon  to  mediate  the 
dispute. 

Arbitration  is  a  relatively  formal 
process  in  which  parties  jointly  select 
the  decisionmaker  to  whom  they  turn 
over  the  decisionmaking.  The  arbitrator, 
after  hearing  each  side,  issues  a  decision 
following  the  procedures  agreed  to  in 
advance.  The  ADRA  provides  for  a 
binding  arbitration  with  limitations  that 


•' w 

"•5  US  C  5Ti-«j.  as  amended  by  Public  L«w 
102-354.  106  .SUt  344  lAugiist  26,  1992) 
"5  U.S.C  551-557  {1»M}. 


*•  Adiniiii»tr«bvp      iiif^>r>ce(rf  the  U.S.. 
Soiucsbook:  Fsderai  .Vonc  y  Um  of  AJtamativs 
Meanj  of  Dispute  Raiokitioo  |Offic«  of  the 
Chairman.  1967)  (Sourcsbook)  at  44. 

"/d.«45. 

-Id. 

"Id. 

-Id. 
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protect  the  agency's  statutory  authority 
The  ADRA's  arbitration  provision  is 
separately  described  and  fully  discusse'1 
oelow. 

It  IS  the  policy  of  the  Commission  to 
conclude  its  administrative  proceedings 
as  fairly,  effectively,  efficiently,  and 
expeditiously  as  possible  To  that  end 
the  Commission  has  long  had  in  place 
flexible  settlement  regulations  that 
enco'oraga  and  promote  the  use  of 
settlement  negotiations  and  other  mear.s 
to  resolve  disputes.  The  Commission 
now  has  the  opportunity  to  further 
develop  and  refine  its  policies  to 
achieve  less  costly,  less  contentious, 
and  more  timely  decisions  in  its  oil 
pipeline  rate  proceedings.  Under  the 
existing  framework  for  the  review  and 
determination  of  its  proceedings,  the 
Comm.ission  intends  to  foster  the 
effective  and  sound  use  of  innovative 
ADR  proced'ores  pursuant  to  the 
guidelines  established  in  the  ,\DR.\. 
Consistent  with  the  Congressional 
mandate  contained  in  both  the  Act  of 
1992  and  the  ADRA,  the  Commission 
encourages  participants  in  its  oil 
pipeline  proceedings  to  consider  the  use 
of  ADR  procedures  to  assist  them  in 
resolving  any  differences  among  them. 
.ADR  techniques  are  informal 
procedures  based  on  the  informed 
consent  of  all  the  participants. 
Flexibility  is  the  mainstay  of  ADR. 

1  Required  Negotiation 

The  Act  of  1992  provides  \hat  the 
Commission  shall  include  "required 
negotiations '■  m  its  ADR  procedures.  In 
this  connection,  with  respect  to  all 
pipeline  rates  which  are  suspended,  the 
Commission  pr  poses  to  send  ai! 
protested  oil  p'pt-lme  rate  filings  to  a 
settlement  judge  for  consideration  of 
appropriate  disposition  of  the  protest 
and  final  adion  to  be  taken  on  the  rate 
filing  at  the  tim,e  the  Commission  Issues 
a  suspension  order  The  settlement 
judge  would  be  required  to  convene  a 
conference  of  all  interested  partins 
within  a  short  period  of  time.  Parties  to 
the  proceeding  would  be  required  to 
participate  in  the  resolution  of  these 
issues.  The  settlement  judge  would,  as 
necessary  and  appropriate,  and  as  may 
be  guided  by  Commission  requirements 
in  the  individual  proceedings,  submit 
status  reports  on  whether  settlement 
efforts  should  continue  or  whether 
formal  hearing  procedures  should 
commence  The  Commission  would,  in 
appropriate  cases,  provide  time  linaits 
on  the  settlement  judge 

2.  Arbitration 

The  ADR.\  establishes  procedures  for 

binding  arbitration  proceedings.  To  the 
extent  participants  wish  to  use  a 


different  arbitration  procedure,  they 
should  feel  free  to  propose  one. 

.-7  Applicability  to  commission 
proceedings.  Section  1802(e)  of  the  Act 
of  1992  requires  the  Commission  to 
provide  voluntary  arbitration 
procedurf<s  for  rate  matters  involving  oil 
pipelines.  The  Commission  believes  that 
the  form  of  binding  arbitration  provided 
in  uhe  ,ADR.\  should  be  among  those 
.\DR  tec:hniquBS  available  to 
participants, 

b  Authonzation  Participants  may  at 
any  lime  submit  a  proposal  to  use 
binding  arbitration  to  resolve  all  or  part 
of  any  oil  pipeline  rate  matter  in 
controversy  before  the  Commission.  A 
proposal  to  use  binding  arbitration 
would  follow  the  procedures  to  be 
developed  consistent  with  the  ADRA 
and  the  Commission's  responsibilities 
under  the  Act  of  1992.  The  proposal 
would  be  submitted  in  writing.  To 
ensure  that  the  use  of  arbitration  is  truly 
voluntary  on  all  sidas,  the  Commission 
would  not  require  any  person  to  consent 
to  an  arbitration  proposal  as  a  condition 
of  receiving  a  contract  or  benefit. 
Similarly,  no  company  regulated  by  the 
Commission  may  impose  such  a 
condition.  Further,  an  arbitration 
proposal  would  be  required  to  have  the 
express  consent  of  all  interested  parties. 
AJiy  agreement  to  arbitrate  would  be 
enforceable  under  the  .Arbitration  Act."® 
The  Senate  Report  accompanying  the 
ADR.\  states  that  the  purpose  of  section 
589  of  the  ADR.^  is  to  coordinate  and 
clarif\'  the  relationship  between  the 
ADR.^  and  the  existing  Arbitration  Act, 
and  stresses  that  the  existing  Arbitration 
Act  applies  to  enforcement  of  arbitration 
agreements  reached  pursuant  to  the 
ADRA.'o 

c.  Arbitrator.  Participants  in  an 
arbitration  proceeding  would  be  entitled 
to  select  the  arbitrator  The  particular 
procedure  to  be  used  in  selecting  an 
arbitrator  is  not  provided;  however,  the 
arbitrator  is  required  to  meet  the 
requirements  of  a  neutral  An  arbitrator, 
like  a  neutral  as  described  in  proposed 
8  342.9(e),  may  be  a  perm.anent  or 
temporary  officer  or  employee  of  the 
Federal  Government  (including  an 
administrative  law  judge),  or  any  other 


"8  U.S.C  1  (1982).  Section  4  of  the  Arbitration 
Act  providM  that 

"lal  party  aggneved  by  the  aiieged  failure, 
naglect.  or  refusal  of  mother  (o  irbitrate  under  a 
writtBD  agreemflnt  for  drtiitration  may  petition  any 
United  Stataa  diatrict  court  which,  save  for  luch 
agreement,  would  have  lunsdiclion  under  title  28. 
In  a  civil  action  or  in  admvraJtv  of  the  subject  matter 
of  a  mil  ariaing  out  of  "he  controversy  tjetween  the 
partiM,  ior  an  order  diracting  thai  lucb  arbitration 
procawi  in  the  manner  providtxl  for  In  lucb 
agreanMnt" 

">S.  Rap.  Na  S43,  lOlal  Cong.,  2d  Sesa.  at  13, 
(IWO). 


individual  acceptable  to  the 
participants.  The  arbitrator  must  have 
no  official,  financial  or  personal  conflict 
of  interest  with  respect  to  the  issues  in 
controversy,  unless  the  participants 
waive  this  restriction.  The  arbitrator's 
duties  would  include  conducting 
hearings,  administering  oaths,  issuing 
subpoenas  to  compel  attendance  of 
witnesses  and  production  of  evidence  at 
hearing.  The  arbitrator  would  be 
expressly  authorized  to  make  decisions 
on  rate  matters  subject  to  arbitration.  As 
the  Senate  Report  to  the  ADRA  explains; 

This  section  is  intended  to  provide 
arbitrators  with  the  appropriate  authority  and 
flexibility  to  conduct  arbitral  proceedings  in 
an  informal  and  efficient  manner  and  to  keep 
the  arbitral  proceedings  from  becoming,  in 
essence,  full-blown  litigation  prtxeedings. 
An  arbitrator  should  not  use  the  authority 
granted  in  this  section  to  indulge  in  or  permit 
excessive  discovery.  Instead,  the  arbitrator 
should  make  appropriate  use  of  the  authority 
provided  in  this  section  to  gather  the 
necessary  materials  and  information  to 
conduct  a  fair,  effective  and  expeditious 
inquiry. 

The  section  also  limits  arbitrators  to  the 
subpoena  authority  granted  by  the 
Arbitration  Act  and  to  the  agency  sponsoring 
the  arbitral  proceeding.  This  language  is 
intended  to  ensure  that  the  same  practices 
and  body  of  law  apply  to  all  arbitrations  of 
disputes  with  federal  agencies,  whether 
initiated  under  the  ADR  subchapter  in  Title 
5  or  the  Arbitration  Act  in  Title  9.  It  is  also 
intended  to  ensure  that  federal  agencies  do 
not  gain,  as  a  consequence  of  this  Act,  any 
subpoena  powers  that  they  do  not  already 
possess/' 

d.  Fules  of  conduct.  The  Commission 
proposes  to  incorporate  into  its  rules  the 
provisions  in  section  589  of  the  ADRA 
that  establish  basic  rules  for  the  conduct 
of  binding  arbitration  proceedings, 
including  hearing.  The  arbitrator  would 
set  the  time  and  place  for  the  hearing 
and  notify  the  participants.  A  record 
would  be  prepared,  if  desired,  and 
evidence  presented.  The  hearing  would 
be  conducted  expeditiously  and 
informally.  The  arbitrator  could  exclude 
evidence  that  is  irrelevant,  immaterial, 
unduly  repetitious  or  privileged. 
According  to  the  Senate  Report  to  the 
ADRA,  this  common  arbitral  standard 
ensures  informal  and  expeditious 
proceedings.'^  Ex  parte 
communications  would  be  prohibited, 
allowing  the  arbitrator  to  impose 
sanctions  for  a  violation  of  this 
prohibition.  The  arbitrator  would  be 
required  to  issue  an  award  within  30 
days  of  the  close  of  the  hearing,  unless 
the  participants  and  arbitrator  agree 
otherwise. 


"Id. 
"Id. 
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e.  Arbitration  award.^.  The  ADILA 
provides  standard,s  for  the  issuance  and 
appeal  of  arbitral  a-A-ards  The 
Commission  propcs*?  to  adopt  thosG 
standards.  The  a'A'ard  should  be  ir; 
writing  and  include  a  bnof,  informal 
discussion  of  the  factual  and  legal  basis 
for  the  award  The  prevailing 
participants  should  f:ie  the  a-Aard  with 
the  Commission  and  serve  all 
participants.  The  sward  would  become 
final  30  days  after  it  is  served  on  all 
participants;  however,  the  Commission, 
upon  motion  or  otherwise,  could  extend 
this  period  for  and  additional  30-day 
period  upon  notice  of  the  extension  to 
all  participants. 

A  final  award  would  be  binding  on 
the  participants  and  mav  be  enforced 
under  the  provisions  of  the  Arbitration 
Act.  as  amended  by  the  ADRA.  Under 
the  ADR.A,  a  non-partv  will  be  able  to 
seek  to  have  an  award  vacated  by  courts. 
The  ADRA  amended  section  10  of  the 
Arbitration  Act  to  provide  that  a  person 
who  was  not  a  party  to  an  arbitration 
proceeding  may  obtain  judicidl  review 
of  the  award  upon  a  shov.ing  that  the 
appeahng  person  has  been  adversely 
affected  or  aggrieved.  In  addition,  that 
person  must  demonstrate,  pursuant  to 
the  amended  Arbitration  Act.  that  the 
use  of  arbitration  or  the  award  is  clearly 
inconsistent  with  the  six  factors  in  the ' 
ADRA  that  govern  the  determination  to 
use  ADR  in  a  proceeding. 

/  Vacating  an  award.  As  provided  in 
the  ADRA,  the  Commission  would 
establish  procedures  for  the 
Commission  to  vacate  an  award  .Any 
person  could  request,  within  10  days  of 
the  filing  of  an  award,  that  the 
Commission  vacate  the  award  and 
require  that  person  to  provide  notice  oi 
the  request  to  all  participants 
Responses  to  such  a  r^jquest  must  be 
filed  within  10  days  a.*^er  the  request 
filed.  The  Commission,  upon  request 
otherwise,  would  be  able  to  vacate  an 
arbitration  award  before  the  award 
becomes  final.  To  do  so,  it  must  isf^iie 
a  written  order  to  that  effect 

The  Commission's  review  of  an 
arbitration  award  would  be  based  on  the 
statutory  standard  that  applied  to  the 
issues  resolved,  and  depends,  therefore. 
on  the  type  of  issues  involved.  The 
Commission  would  adopt  the  ADR.\s 
provision  that  the  award  need  only 
disciiss  informally  the  factual  and  legal 
bases  for  the  award.  If  the  participants 
wish  to  require  that  an  award  include 
formal  findings  of  fact  and  conclusions 
of  law.  they  may  do  so  by  adopting  a 
different  standard. 

If  the  Commission  vacates  an 
arbitration  award,  a  party  to  the 
arbitration  proceeding  would  be  able  to 
petition  the  Commission  for  an  sward  of 
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t]ie  attorney  fees  and  expenses  incurrf-d 
in  connection  with  the  arbitration 
proceeding.  The  Commission  could 
award  the  petitioning  party  those  fees 
and  expenses  that  would  not  have  been 
incurred  in  the  absence  of  the 
arbitration  proceeding,  'unless  the 
Commission  F.nds  that  special 
circumstances  make  the  award  unjust. 

A  decision  by  the  Commission  to 
\  acate  an  arbitration  award  would  not 
be  subiect  to  judicial  rBv.ew,  .Moreover, 
such  a  decision  would  not  be  subject  to 
rehearing.  In  this  case,  rehearing  would 
not  be  provided  because  the 
Commission  itself  would  be  acting  on 
the  request  to  vacate  so  there  is  no 
occasion  to  he  reviewing  staff  action. 

VI.  Environmental  Analysis 

The  Comm.ission  is  not  preparing  an 

environmental  assessment  or 
environmental  impact  statement  in  this 
proceeding  because  the  proposed  rules 
and  amendments  do  not  affect  the 
construction  or  operation  of  facilities 
and  deal  only  with  rate  filing 
requirements.  They  therefore  have  no 
significant  effect  on  the  human 
envLfonment. 

VII.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act'' 
generally  requires  the  Commission  to 
descnbe  the  impact  that  a  proposed  rule 
would  have  on  s.mall  entities  or  to 
certify  that  the  rule  will  not  have  a 
.significant  economic  im.pact  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  proposed 
aiie  will  not  have  such  an  impact.'* 

Pursuant  to  section  605(b),  the 
Commission  certifies  that  the  proposed 
rules  and  amendments,  if  promulgated, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

VIII.  Comment  Procedures 

Copies  of  this  notice  of  proposed 
nilemaking  can  he  obtained  from  the 
Office  of  Public  Information,  room  3104, 
941  North  Cdpitol  Street  NE., 
Washington,  DC  204  26.  Any  person 
desiring  to  file  comments  should  submit 
an  original  and  fourteen  (14)  copies  of 
such  comments  to  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NT.,  Washington.  DC 
20426  not  later  than  30  days  after  the 
date  of  publication  in  the  Federal 
Register 

The  full  text  of  this  notice  of  proposed 
n;!emaking  also  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS),  an  electronic  bulletin  board 


"'5  use  601-612. 
'«5U.S.C605{b). 


serMCf  uhich  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397,  To 
access  OPS,  communications  software 
should  be  set  to  use  300.  1200.  or  2400 
bps,  full  duplex,  no  parity,  8  data  bits, 
and  1  stop  bit.  OPS  can  also  be  accessed 
at  9600  bps  by  dialing  (202)  208-1781. 
The  full  text  of  this  notice  will  be 
available  on  OPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

As  stated  previously,  the  Commission 
intends  to  proceed  with  both  the 
ratemaking  and  the  filing  procedures 
parts  of  this  rulemaking  simultaneously. 
The  Commission  therefore  intends  to 
complete  the  deliberative  process  in  this 
docket,  and  issue  a  final  rule,  no  later 
than  October  24. 1993,  the  deadline 
established  by  Congress  for  issuance  of 
the  rule  on  ratemaking  methodology. 

IX,  Information  (.oilfxtir.n 
Requirements 

Office  of  Management  and  Budget 
(0MB)  regulations  require  0MB  to 
approve  certain  information  collection 
requirements  imposed  by  agency 
rules."  While  these  proposed  rules  and 
ana^ndments  contain  no  new 
information  collection  requirements  we 
expect  the  proposed  rule  will  revise  and 
reduce  the  reporting  requirements  under 
existing  FERC-550,  Oil  Pipeline  Rates: 
Tariff  FiUngs  (1902-0089). 

The  Commission  uses  the  data 
collected  under  FERC-550  to  investigate 
the  rates  charged  by  oil  pipeline 
companies  subject  to  its  jurisdiction, 
determine  the  reasonableness  of  rates, 
and  prescribe  just  and  reasonable  rates. 

Because  of  tne  proposed  revisions  and 
expected  reduction  in  pubhc  reporting 
burden  under  FERC-550,  the 
Commission  is  submitting  a  copy  of  the 
proposed  rule  to  0MB  for  its  review  and 
approval.  Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street  NE..  Washington, 
DC  20426  (Attention:  Michael  Miller. 
Information  Policy  and  Standards 
Branch,  (202)  208-1415,  FAX  (202)  20S- 
2425;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget)  (Attention: 
Desk  Officer  for  Federal  Energy 


"5  CFR  1320.13. 
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Regulatorv  Commission).  Waihington. 
DC  20503  I 

List  of  Subjects 

laCFRPart  Nf  I 

Maritime  camars.  Pipelines. 
Raporting  a:id  rw;orait»eping 
requirements 

18  CFE  Pnr.s  U2   143  344,  345.  347. 
360  and  361 

Pipelines,  Reporting  and 
recordJteep;"^  requirements. 

^8CFnPart352 

Pipelines.  Reporting  and 
recordkeepirik'  requirements.  Uniform 
System  of  Accounts. 

13  CFB  Part  375 

Authority  delegations  (Government 
agencies),  Seals  and  insignia,  Sunshir.f 
Act. 

In  consideration  of  the  foregoing,  'ne 
Comm.ission  gives  notice  of  its  propose! 
to  amend.  rerriOve  or  revise  parts  341, 
342, 343. 344,  345,  347. 352,  360. 361 
and  375,  chnpter  I,  title  IS,  Code  of 
Federal  Regulations,  as  set  forth  below. 
By  direction  of  the  Commission. 
Linwood  .\  W«(.son,  'r., 
Acting  Secretary 

The  following  amendments  are 
proposed  to  be  effective  30  days  after 
publication  of  the  final  rule  m  the 
Federal  Register 

1.  Part  341  .5  revised  to  read  as 
follows: 

PART  341— OIL  PIPEUNE  TARIFFS: 
OIL  PIPELINE  COMPANIES  SUBJECT 
TO  SECTION  6  OF  THE  INTERSTATE 
COMMERCE  ACT  AND  CARRIERS 
JOINTLY  THEREWITH 

Sac. 

341  0  Application;  def.nirions 

341.1  Meanj  of  P.h-R 

3412  Filing  r^^.uirflnients 

341.3  Formotiaiiff 

341.4  Fihng  req-iiretnents  for  amendments 
to  tarifts 

3415    Cancellation  of  tariffs  and  r^tBi. 

341,6    Adoption  rji9. 

34 17    CoDctirr«nces. 

341  8    Terminal  and  other  servicps. 

3419    Index  of  tariffs. 

341  10    Intermediate  application  of  rate* 

341.11     Refection  of  tanffs  and  other  filed 

matenali. 
34112    Informal  submissions 
341.13    Withdrawai  of  profKJsed  tariff 

publications. 
341  14    Special  permission. 
34115    Long  or  short  haul  or  aggr^atB  of 

Intermediate  rates. 

Authority:  42  U.S.C  7101-7352.  49  U.S.C 
1-27. 


UMI 


1 341  0    Application:  daflnittone. 

(a)  Genera!  appiiration  (1)  Tariffs  are 
for  the  information  and  use  of  the 
general  public.  Each  c:«rrier  must 
publish,  post,  and  file  tariffs  which 
contain  in  clear,  complete,  and  specific 
form  all  the  rules  and  regulations 
governing  the  rates  and  charges  for 
services  performed  in  accordance  with 
the  tanff  Tariffs  will  be  published  in  a 
manner  that  er.su.-ps  the  tanffs  are 
•^i^adabie  and  t.'iat  thr'ir  terms  and 
conditions  atv  easy  to  understand  and 
apply  The  Commission  reserves  the 
right  to  reject  any  tariff  publication  or 
ouer  document  that ;  s  not  in 
compliance  with  the  law,  or  to  require 
modification,  correction,  or  reissuance. 

(2)  This  part  contans  regulations 
issued  by  the  Federal  Energy  Regulatory 
Commission  under  auihonty  of  the 
Interstate  Commerce  Act  (ICA)  to  govern 
the  construction  and  filing  of  tanffs  of 
oil  pipeline  companies  filing  under  the 
ICA.  These  regulations  are  in 
conformance  with  Title  XVTII  of  the 
Energy  Policy  Act  of  1992. 

(3)  All  taiins  filed  on  or  after  [insert 
30  days  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register]  must 
conform  to  the  rules  of  this  part.  Tariffs 
which  are  on  file  as  of  [insert  30  days 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register]  will  not  have  to 
be  reissued  solely  to  conform  to  this 
part. 

(4)  F^ch  common  carrier  oil  pipeline 
must  post  and  maintain  a  complete  and 
current  set  of  all  proposed,  current,  and 
suspended  tanffs  which  it  has  issued  or 
to  which  It  is  a  party,  together  with  an 
index.  The  carrier  must  identify  in  its 
posted  tanff  files  anv  tanff  publication 
under  suspension  and  investigation. 
Each  carrier  must  afford  inquirers  an 
opportunity  to  examine  its  tariffs  and 
must  provide  a  system  of  supervision 
that  will  insure  the  continued 
maintenance  of  the  tariff  files  in  a 
proper  and  readily  accessible  form, 

(b)  Definitions  ( l]  Local  rate  The 
term  "local  rate  '  means  a  rate  for 
service  over  the  lines  or  routes  of  only 
one  carrier. 

(2)  Local  tanffs.  "Local  tariffs"  are 
those  which  contain  local  only  rates. 

(3)  Joint  rate  The  term  "joint  rate" 
moans  a  rate  that  applies  for  service 
over  the  lines  or  routes  of  two  or  more 

(  arriers  made  by  an  agreement  between 
the  earners,  effected  by  a  concurrence  or 
power  of  attorney. 

(4)  Joint  tanffs.  "Joint  tariffs"  are 
those  which  contain  only  joint  rates. 

(51  Through  rates.  The  term  "through 
rate"  means  the  total  rate  from  point  of 
ongin  to  destination.  It  may  be  a  local 
rate,  a  joint  rate,  or  a  combination  of 
separately  established  rates. 


(6)  Posting.  The  term  "post"  or 
"posting"  means  making  a  copy  of  an 
oil  pipeline  company's  tariff  available 
during  regular  business  hours  for  public 
inspection  in  a  convenient  form  and 
place  at  the  oil  pipeline  company's 
principal  office  and  offices  where 
business  is  conducted  with  affected 
shippers. 

[7]  Proportional  rates  The  terra 
"proportional  rates"  means  rates 
published  to  apply  only  to  traffic  having 
a  prior  transportation  movement,  a 
subsequent  transportation  movement,  or 
both. 

(8)  Rule.  The  term  "rule"  means  any 
rrgulation,  term,  or  condition  of  service 
which  applies  to  any  rate  or  ser\'ice 
provided  by  the  pipeline  under  its 
common  carrier  obligation 

(9)  Subscnber.  The  term  "subscriber" 
means  a  party  who  voluntanly  or  upon 
reasonable  request  is  furnished  at  least 
one  copy  of  a  particular  tariff 
publication  (including  reissues)  by  the 
publishing  carrier  or  agent.  The  term 
does  not  pertain  to  requests  for  a  copy 
of  a  tariff  without  a  request  for  future 
amendments  thereto. 

(10)  Tanff  publicci'.on  "Tariff 
publication"  includes  all  parts  of  a  filed 
tariff  or  tariff  supplement. 

§341.1     Means  Of  filir>g. 

Filings  must  be  made  with  the 
Secretary  of  the  Commission  at  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  Filings  made  by  mail  must  be 
addressed  to  the  "Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,"  with  the  envelope  clearly 
marked  as  containing  "Oil  Pipeline 
Tariffs." 

i341J2    Rling  requirement*. 

All  tariff  publications  must  be  filed 
with  the  Commission  and  must  comply 
with  the  following  requirements: 

(a)  Number  of  copies.  (1)  Three  copies 
of  each  tariff,  supplement,  and  letter  of 
transmittal  together  with  any  required 
justification,  must  be  filed  with  the 
Commission. 

(2)  The  carrier  must  provide  each 
shipper  or  subscriber  a  copy  of  the  tariff 
publication  as  well  as  any  tariff 
justification,  submitted  by  first-class 
mail,  or  by  other  means  of  transmission 
agreed  upon  in  writing,  at  the  same  time 
it  is  sent  to  the  Commission  for  filing. 

(h)  Notice  period.  All  tariffs,  or 
supplements  to  tariffs  (except  for 
adoption  notices,  adoption 
supplements,  and  tariff  indexes,  filed 
under  §§  341.6  and  341.9),  must  be  filed 
with  the  Commission  and  posted  not 
less  than  thirty  (30)  days  nor  more  than 
sixty  (60)  days  prior  to  the  proposed 
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effective  date,  unless  a  different  notice 
period  is  authorized  by  the  Commission 

(c)  Transmittal  letter  (1)  Letters  of 
transmittal  must  contain  a  statement 
describing  the  filing  that  is  being 
submitted  and  fully  explain  any  changes 
to  the  pipeline's  rates,  rules,  terms  or 
conditions  of  service.  In  addition,  the 
transmittal  letter  must  state  if  a  waiver 
is  being  requested,  and  specify  the  rule, 
policy  or  order  requested  to  be  waived. 
The  earner  must  also  identify  the 
tariff[s)  or  supplement  numberf?)  and 
the  proposed  effective  date  of  the  tariff 
publication 

(2)  Letters  of  transmittal  m,ust  also 
contain  the  following  certification: 

I  hereby  cert:.S'  that  i  have  on  or  before  this 
day  sent  one  copy  of  each  publication  listed 
hiireon  to  each  subsf.nber  thereto  by  first- 
cla.ss  mail,  or  by  other  means  of  transmission 
agreed  upon  in  writing. 

!3)  If  there  are  no  subscribers  to  the 

tariff  pubhcation  being  submitted  for 

filing,  the  letter  of  treri-'^mitta!  n^ust  so 
certify. 

(4)  A  pipeline  filing  a  tariff 
publication  who  requests  a  receipt  for 
such  filing  must  subm.it  a  duplicate 
copy  of  the  letter  of  transmittal  marked 
"Receipt  requested."  Such  a  request 
must  also  contain  a  postage  paid,  self- 
addressed  return  envelope.  The 
Com.mission  will  return  one  copy  of  the 
letter  of  transmittal  showing  the'datu  of 
receipt  to  the  requester, 

§341.3     Form  of  tariff 

(a)  Form,  s;zp,  and  type.  Hi  All  tariffs 
and  supplements  thereto  must  be  in 
book  or  pamphlet  form  of  size  8''2  by  11 
inches  and  m:U.st  be  plainly  printed,  and 
legible  so  as  to  result  in  a  clear  and 
permanent  record.  Alterations  in  writing 
or  erasures  may  not  be  made  in  tariffs 
or  supplements  filed  with  the 
Commission  or  posted  by  the  carrier 

(2)  The  tariff  publication  must  have  a 
margin  of  *'r  of  an  inch  on  the  binding 
edge. 

fb)  Contents  of  Tariff.  All  tariffs  must 
contain,  as  a  minimum,  the  following 
information  in  the  following  order: 

(11  Title  Page  The  title  page  of  each 
tariff  must  contain  the  following 
information: 

(i)  The  FERC  tariff  number 
designation  m  uhe  upper  right  hand 
comer,  numbered  consecutively,  and 
immediately  thereunder  will  be  shown 
the  FERC  tariff  number  designation  of 
the  tariff  that  is  canceled,  ifanv; 

(ii)  The  exact  corporate  name  of  the 
carrier; 

(iii)  The  type  of  rates,  eg,  local,  joint. 
or  proportional  rates  and  the  co.mm.ori.ty 
which  the  tariff  applies  on,  eg  cnide, 
petroleum  product',  jet  fuel; 


(iv)  Governing  tariffs,  e.g.  separate 
rules  and  reg-ulatinns  tariffs,  if  any; 

I'v]  If  the  tanff  is  issued  pursuant  to 
a  -specific  Commission  order: 

(vij  The  issue  date  must  lye  shown  on 
the  lower  left  side  and  the  effective  date 
on  the  lower  right  side, 

(vi;)  Expiration  datw,  if  applicable; 

fviii)  The  name  of  the  issuing  officer 
or  duly  appointed  official  issuing  the 
tariff  as  well  as  the  complete  street  and 
mailing  address  of  the  earner  and  the 
name  and  pnone  number  of  the 
individual  responsible  for  compiling  the 
tariff  publication. 

(2)  Table  of  Contents.  Tariffs  of  more 
than  nine  pages  in  length  must  contain 
a  table  of  contents.  Table  of  Contents  for 
tariffs  of  less  than  ten  pages  in  length 
are  optional. 

(3)  A  list  of  participating  carriers. 

(4)  Index  of  Commodities,  if 
applicable. 

(5)  Explanatory  statements.  The  tariff 
must  contain  any  necessary  statements 
concerning  the  proper  application  of 
rates  and  rules  in  order  to  remove  any 
ambiguity  as  to  their  proper  application. 

(6)  Rules  governing  the  tariffs,  (i)  All 
of  the  rales,  which  in  any  way  affect  the 
rates  or  the  services  provided  for  in  the 
tariff  must  be  published  in  the  tariff.  A 
special  rule  affecting  a  particular  item  or 
rate  must  be  specifically  referred  to  in 
such  item  or  in  connection  with  such 
rate. 

(ii)  Each  rule  must  be  given  a  separate 
item  number  (eg.,  Item  No.  1),  and  the 
title  of  each  rule  must  be  shown  in 
distinctive  type. 

(iii)  Except'as  provided  in  §  341.10, 
no  rule  will  be  included  which  in  any 
way  substitutes  for  any  rate  named  in 
the  tariff,  a  rate  found  in  any  other  tariff. 
No  rule  will  provide  that  traffic  of  any 
nature  will  be  "transported  only  by 
special  agreement"  or  any  other 
provision  of  similar  meaning. 

(iv)  Where  it  is  not  desirable  or 
practicable  to  include  the  governing 
rules  and  regulations  in  the  rate  tariff, 
such  rules  and  regulations  may  be 
separately  published  in  a  general  rules 
tariff.  Rate  tariffs  that  do  not  contain 
rules  and  regulations  must  make 
specific  reference,  by  FERC  Tariff 
number,  to  the  governing  general  rules 
tonff 

(vj  When  joint  rate  tariffs  refer  to  a 
separate  governing  rules  tariff  such 
separate  tariff  must  be  concurred  in  by 
ail  joint  earners,  as  reflected  in  §341.7. 

[7]  Statement  of  Rates.  Only  one  rate 
will  be  en  file  for  each  service  rendered. 
Rates  must  be  stated  in  a  clear  and 
explicit  form  m  cents,  or  in  dollars  and 
cents,  per  barrel  or  other  specified  unit. 
The  rates  must  be  arranged  with  the 
names  or  designations  of  the  places 


from  and  to  which  they  apply  all 
arranged  in  a  simple  and  systematic 
manner.  Any  related  services  performed 
by  the  carrier  must  be  clearly  identified 
and  explained  in  connection  with  the 
rates.  Duplicative  or  conflicting  rates  for 
the  same  service  are  prohibited. 

(8)  Routing.  Routing  over  which  the 
rates  apply  must  be  stated  in  such  a 
manner  that  the  actual  routes  may  be 
definitely  ascertained. 

(9)  Explanation  of  abbreviations  and 
reference  marks.  Reference  marks, 
abbreviations,  and  note  references  must 
be  explained  at  the  end  of  each  tariff 
publication.  U.S.  Postal  Service  state 
abbreviations  and  other  commonly  used 
abbreviations  need  not  be  explained. 

(10)  Changes  to  be  indicated  in  tariff 
or  supplement,  (i)  All  tariff  publications 
must  clearly  identify  where  changes 
have  been  made,  in  close  proximity  to 
the  change,  in  existing  rates  or  charges, 
rules,  regulations  or  practices,  or 
classifications  by  use  of  one  of  the 
following  letter  designations  or  uniform 
symbols: 


Description 

Option  1 

Option  2 

Increase 

T 
4. 

▲ 
■ 
D 

** 

V 

[") 

(DI 

(W) 

(CI 

(R) 

(Ul 

(N) 

Decrease  

Change  in  wording  onty 
Cancel  

Reissued  Item 

Uncf^anged  rate 

New  

(ii)  Reissued  items  must  be  designated 
with  the  number  of  the  tariff 
supplement  in  the  square  in  which  the 
item  was  first  issued  or  amended  or  if 
the  letter  designation  is  used,  the 
number  of  the  supplement  must  be 
shown  in  connection  with  the  letter.  In 
addition,  the  references  must  be 
explained  at  the  end  of  the  tariff.  For 
example  "(R2]  Reissued  from 

Supplement  No.  2.  effective 

,  19 ." 

(iii)  The  symbols  and  letter 
designations  contained  in  paragraph 
(10)(i)  of  this  section  must  not  be  used 
for  any  other  purpose. 

(iv)  When  a  change  of  the  same 
character  is  made  in  all  or  in 
substantially  all  rates  in  a  tariff  or 
supplement  or  page  thereof,  that  fact, 
and  the  nature  of  such  change,  must  be 
indicated  in  distinctive  type  at  the  top 
of  the  title  page  of  such  issue,  or  at  the 
top  of  each  page,  respectively,  in  the 
following  manner:  "All  rates  in  this 
issue  are  increases,"  or  "All  rates  on 
this  page  are  reductions  unless 
otherwise  indicated." 

(v)  When  a  tariff  or  supplement, 
canceling  a  previous  tariff  publication, 
omits  points  of  origin  or  destination,  or 
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rates,  rules  regulations,  or  routes  which 
were  coniainf»d  in  the  prior  tanff 
publicaUon,  ihe  new  tariff  or 
supplement  must  indicate  the 
cancellation,  and  further,  if  such 
omissions  effect  changes  in  charges  or 
services,  that  fact  must  be  indicated  by 
the  use  of  the  symbols  prescrib-ed  in 
paragraph  (10)(i)  of  this  section. 

(11)  Tariffs  filed  at  the  Commission 
are  required  to  be  consecutively 
numbered.  Likewise,  supplements  to  a 
tanff  are  required  to  be  consecatively 
numbered. 

f  341 ,4    Rling  requlrctTMnts  (or 
•mcndTTwnts  to  tariff*. 

(a)  Supplements  to  tariffs.  [I]  The 
r.umber  of  supplements  will  be  limited 
to  one  effective  supplement  p)er  tariff 
except  that  cancellation,  postponement, 
adoption,  correction  and  suspension 
supplements  will  not  be  included  in  the 
limitation. 

(2)  Any  item  numbers  that  are 
canceled  or  amended  must  be  clearly 
identified.  Reissued  items  from  prior 
supplements  must  also  be  brought 
forward  in  the  current  supplaOient  and 
properly  referenced  with  the  symbols  m 
§  341.3(>))(10)(i).  Cancellation  of  an  item 
by  supplement  must  be  made  by 
bringing  forward  the  item  number  with 
an  added  capital  letter  suffix  in 
alphabetical  sequence.  For  example: 
Item  445-A  cancels  Item  445  " 

(b)  Cancellation  supplements  When 
tariffs  are  canceled  without  reissue,  a 
cancellation  supplement  must  be  f.led. 

(c)  Postponement  supplements. 
Supplements  postponing  the  effective 
date  of  pending  tariff  filings  must  be 
filed  prior  to  the  proposed  effective  date 
of  the  filing.  No  postponement 
supplement  may  postpone  the  effective 
date  for  more  tl'ian  30  days. 

(d)  Adoption  supplements.  An 
"adoption  supplement"  is  a  supplement 
filed  to  adopt  tlie  tariff  of  another 
carrier.  An  adoption  supplement  must 
be  filed  as  necessarj'  to  provide  the 
notice  required  in  section  341.6. 

(e)  Correction  supplements.  A 
"correction  supplement"  is  a 
supplement  filed  to  correct  a 
typographical  or  clerical  error.  A 
correction  supplement  is  not  counted  in 
the  number  of  effective  supplements 
allowed  per  tariff.  However,  only  three 
(3)  correction  supplements  are 
permitted  per  tariff. 

(f)  Suspension  supplements  Within 
fifteen  days  of  the  date  of  the 
suspension  order,  a  suspension 
supplement  must  be  filed  for  each  tanff 
or  part  thereof  suspended.  The 
suspension  supplement  must  also  be 
served  on  shippers  and  subscribers  The 
supplement  must  contain  the  date  it  is 


issued  (no  effective  date  is  used). 
Further,  it  must  contain  a  reproduction 
of  the  ordanng  paragraphs  of  the 
Commis.sions  suspension  order 
followed  by  a  statement  that  the  tariff  or 
portion  thereof  was  suspended  until  the 
diite  stateii  :n  the  Commission's  order 
and  reference  the  Commission's  docket 
number  under  which  the  suspension 
order  was  issued. 

(  34 1  5    C«nc»Jt«tlon  of  tartff*  and  rata*. 

Oi!  pip*: line  carriers  must  cancel  prior 
tariffs  and  rates  when  the  tariffs  are 
reissued.  When  a  te.'iff  is  canceled  in 
whole  or  in  part  by  a  supplement 
thereto,  the  supplement  must  show 
where  the  rates  will  be  found  thereafter 
or  what  rates  will  thereafter  apply.  If  the 
service  in  co.f^.neclicn  with  the 
particular  tariff  is  no  longer  in  interstate 
commerce,  the  tariff  or  supplement 
must  so  state. 

{341.6    Adoption  rule. 

(a)  The  Commission  will  be  notified 
by  the  pipeline  when  there  is; 

(1)  \  change  in  legal  name  of  carrier 
cr  whPH  all  earner  properties  are 
transferred,  or 

(2)  A  change  in  ownership  of  only  a 
portion  of  the  carrier's  property, 

fb]  Notification  of  these  occurrences 
must  be  by  tariff  publication  filed  as 
soon  as  possible  but  no  later  than  30 
days  following  surii  occurrence.  Filing 
of  adoption  notices  and  adoption 
supplements  require  no  notice  period. 

(c)  Complete  adoption.  (1)  When  the 
legal  name  of  a  carrier  is  changed,  or 
when  ownership  of  all  the  carrier's 
properties  is  transferred  to  another 
company,  the  adopting  carrier  must  file 
and  post  an  adoption  notice,  numbered 
in  its  own  FERC  Tariff  series,  reading  as 
follows 

The n«ga]  name  of  adopting 

ciameri  hereby  adopts  and  makes  its  owm  all 

tanff  pubiicatiocs  of (name  of 

adopted  earner),  effective (date). 

(2)  In  addition  to  the  above  adoption 
notice,  the  adopting  carrier  must 
concurrently  file  a  consecutively 
numbered  supplement  to  each  of  the 
adopted  carrier's  tariffs  covered  by  the 
adoption  notice,  reading  as  follows: 

Effective (insert  date  shown  on 

adoption  notice)  this  tariff  publication 

h«K:ause  the  taxiff  of  the (legal 

najTM  of  adopting  carrier)  as  per  its  adoption 
notice  FERC  No. . 

(3)  Such  supplements  issued  under 

authority  of  this  section  must  contain  no 
other  matter,  and  must  refer  to  section 
341,6 

(4)  Rates  applying  locally  on  the 
adopted  line(s)  must  be  transferred 
within  thirty  (30]  days  of  the  filing  of 


the  adoption  notices  and  supplements 
into  the  FERC  Tariff  series  of  the 
adopting  carrier  on  thirty  (30)  days' 
notice  as  provided  for  in  §  341.2(1)) 
Changes  to  the  tariff(s)  can  be  made  at 
this  time  in  accordance  with  the  tariff 
filing  requirements  contained  in  this 
part. 

(d)  Partial  adoption.  (1)  When  the 
ownership  of  only  a  portion  of  a 
carrier's  properties  is  transferred  to 
another  carrier,  the  carrier  which  will 
thereafter  own  the  properties  (adopting 
carrier)  must  file  and  post  an  adoption 
notice,  numbered  in  its  own  FERC  Tariff 
series,  containing  the  statement  as 
follows: 


The. 


.(legal  name  of  adopting 


carrier]  hereby  adopts  and  makes  its  own,  the 

tariffs  of (legal  name  of  adopted 

carrier)  for  the  following  transportation 

movement(s] (identify  by  FERC 

tariff  number,  origin,  and  destination 

point(s)),  effective (date  of 

adoption). 

(2)  If  there  is  a  point  on  the 
transferred  portion  which  will  also 
continue  to  remain  a  point  on  the 
former  owner's  line,  a  reference  must  be 
provided  in  connection  with  the  name 
of  that  point,  explaining  the  common 
junction  point. 

(3)  In  addition  to  the  above  adoption 
notice,  the  former  owner  (adopted 
carrier)  must  immediately  file  a 
consecutively  numbered  supplement  to 
each  of  its  tariffs  covered  by  the 
adoption  notice,  reading  as  follows: 

Effective (date  of  adoption 

notice)  this  tariff  became  the  tariff  of  the 

(legal  name  of  adopting 

carrier)  for  the  following  transportation 

movem«nt(s) (origin  and 

destination  point(8)),  effective (date 

of  adoption),  as  per  its  adoption  notice  FERC 
tariff  number . 

(4)  Adoption  supplements  must 
contain  no  other  matter,  and  must  refer 
to  8  341.6. 

(5)  Rates  applying  locally  on  the 
adopted  portion  must  be  transferred 
within  30  days  of  the  filing  of  the 
adoption  notices  and  supplements  into 
the  FERC  Tariff  series  of  the  adopting 
carrier  on  30  days'  notice  as  provided 
for  in  §  341.2(b).  Where  rates  are 
transferred  from  tariffs  of  the  adopted 
carrier  to  tariffs  of  the  adopting  carrier, 
the  adopting  carriers  must  establish  the 
rates  in  its  tariffs  and  the  adopted 
carrier  must  cancel  the  corresponding 
rates  from  its  tariffs  effective  on  the 
same  date  with  a  reference  to  the  FERC 
Tariff  number  of  the  adopting  carrier  for 
rates  applying  thereafter.  Changes  to  the 
tariffis)  will  be  made  in  accordance  with 
the  tariff  filing  requirements  contained 
in  this  part. 
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§  M 1 .7    Coocurrerce*. 
[a]  A  concurrence  is  the  agreement  of 

a  rssr.er  to  parti cipote  in  the  joint  rates 
cr  regulanons  published  by  another 
carrinr 

tti)  Concurrenct>s  r;.  j.sl  be  maintained 
fit  carritji's  offices  and  produced  upon 
r. ';"*  -t.  CaQcellations  or  changes  to 
conr\irr  r^ce*  affecting  FERC  tariffs. 
rr.  18^  be  shnv-n  in  those  tariffs. 

§  M*!  8    Tem>lna'  End  cthw  service*. 

Spricific  rii'ds  ni'.:>;  he  r>.i':.':-^:'ed  in 
the  tanfTfor  ser.-ices  ;«  g  .'■'•^....••tiuns 
gnvernir.g  the  specifications. 
prorHtioning  oi  capacity,  demurrage, 
odoriz^tiun.  carrier  liability,  quality 
bdi  k.  r«<.o:-s;;-:;nnient,  in-transit 
transft^rs.  stcrjge,  loading  and 
iinloftdin^,  gathering,  terminalling, 
bdlchmg.  bifcading,  commingling, 
connection  policy  and  all  other  charges, 
services,  allowances,  absorptions  and 
rules  which  in  any  way  increase  or 
decreci56  the  amount  to  be  paid  on  any 
shipmeiit  or  which  increase  or  decrease 
the  value  of  service  to  the  shipper.) 
Tariffs  authorizing  such  sarvices  or 
providing  charges  or  allowances  related 
to  those  services  must  clearly  show  their 
apphcat'on, 

§341.9    Indei  or  tariff* 

[a]  Efcch  carrier  r-ue*  p'-blish  as  a 
separate  ta.-iff  puhiirG;ir.ii.  under  i'-^ 
FERC  Tariff  nu-lwri:;^  ."vsiern,  a 
cornpiele  inde:*  of  aii  e;fect!\  e  tariffs  'n 
which  it  is  e  party,  ftiiher  as  initial, 
inte^minjbfttp,  or  df  jiv,  ring  carrier,  The 
ir.'iex  must  h?  in-e.'-gt»d  in  sections  as 
ir.li^\p<i  in  -  ;-.  cs;;  aphs  fb),  (c),  and  (d], 


O'th'i  S»€t] 


r.i  must  show  as  to  each 


(1 1  tho  FERC  Tariff  number. 

(2)  the  full  name  of  issuing  carrier  or 

agent, 

(,^i  1/.9  •v'pe  ::*?-']:;*"!■    :  'description  of 
tha  tr.'.?f:c  to  wtuch  r.  ayv.  [jes,  including 
origin  and  d<^stinat;.)r  -fjints.  and 

(4)  whnthpr  the  'an ff  contains  rates  for 
transpKjrtaticjn  hv  r"-'>::e  cJier  than 
pipeline, 

!'b)  The  first  section  of  e  tahff  inde  n 
will  contain  a  list  of  all  tariffs  in  which 
the  carrier  is  an  initio!  carrier  in  the 
followinfj  ordyr:  SpfK:ific  commodity 
tariffs,  general  commodity  tariffs,  arid 
miscellanaous  tariffs  (e  g  rules  and 
regulations,  ti^rrninal  services,  and 
transfers} — erraneed  alphabetical Iv, 

(c)  The  second  s^jction  of  a  tanff  inde.»: 
wnll  contain  a  Ust  of  ail  tariffs  in  which 
the  carrier  is  a  delivering  carrier 
arranged  in  the  manner  described  ;n  the 
first  section.  This  section  must  also 
include  those  tariffh  in  which  the  c'lrner 
is  an  intermediate  carrier,  ii  anv 

(d)  The  tliird  Sftclion  of  a  tariff  index 
will  contain  a  complete  list  of  the  FTRC 


Tariff  num.bers  of  the  pipfcliue's  own 
effective  tariffs  arranged  in  numerical 
order. 

(e)  The  index  must  be  kept  aurent  by 
svipplements  numbered  consecutively 
which  may  be  issued  O'tarterly.  At  a 
raini;:v,.inv.  the  mjcx  ::"..;,st  be  reissued 
ever)'  four  yt;jr'-- 


(f)  The  tit) 


'i-i 


leach  index  and 


supplement  thereto,  must  contain  the 
issue  date  but  not  the  effective  date.  The 
thirty  (30)  days'  notice  period  contained 
in  §  341.2(b)  does  not  apply  to  indexes 

and  th^ir  supplerren's 

§i41.-'C     Int»rr>e<i3!f  appi.cation  ijit  .-atca 

(a)l6  :.^:,  :;    v  ;  .-;  vide  for  the 
application  of  rates  from,  or  to, 
intermediate  points. 

(b)  If  the  intermediate  point  is  to  be 
used  on  a  continuous  basis,  then  the 
carrier  must  file  a  tariff  pubhcation 
applicable  to  the  transportation 
movement  within  30  days  of  the  start  of 
such  service. 

5  Hl.'t     Rejaction  o*  ta:'"'5  ar,.;  ov-ei  '  .>cj 
metei  leU. 

,-',  I  ho  Commission  may  reject  tariffs 
or  any  other  material  submitted  for 
filing  which  fail  to  comply  with  the 
requirements  set  forth  in  this  part  or 
violate  any  statute,  rule  or  order  of  the 
Commission. 

(b)  The  FERC  Tariff  number  assigned 
to  a  tariff  publication  which  has  been 
rejected  may  not  be  used  again.  The 
tariff  publication  filed  in  its  place  must 
bear  tne  following  notation:  "Issued  in 

lieu  of (hera  identify  the 

rejected  tariff  publication),  rejected  by 
the  Comm.iscinn  " 

§341.12    Iniofmal  «uDfnl5»ic-«. 

Oil  pipeline  carriers  may  informally 
submit  tariffs  or  material  relating  thereto 
for  suggestions  of  Staff  prior  to  the 
official  filing. 

S 341 , 1 3     W(tt-.atT*si  c;  p'opc»*c  tanfl 
pijbiicationa. 

A  propostid  n^nff  publication  which  is 
not  yet  effective  may  be  withdrawn  at 
any  time  by  notice  to  the  Commission, 
made  by  a  letter  addressed  to  the 
Serreta.n,'  with  a  certification  that  all 
shippers  have  been  notified  by  copy  of 
such  notice  of  withdrawal. 

§341.14    Special  p«PT>;8»lon. 

;,al  Frocedi:re  for  requesting  waiver  of 
not:ce  end  tarff  r^quirempnts  under 
secUon  6  of  the  Interstate  Commerce 
Art  {1  j  Filing  of  tariffs  simultaneously 
with  applications  Applications  for 
waiver  of  Section  6(3)  of  the  Interstate 
Commerce  Ac1  must  be  filed 
concurrpntly  with  the  tar  fT  publication 
bemg  proposed  The  letter  of  transmittal 
conveying  this  filing  must  pri,iminently 


•  ar 


identify  the  filing  e.<;  t»Q\ 
under  section  6(3,  il ;.. 
Commerce  AcL  The  appUcatjoa  must 
describe  in  detail  any  unusual 
circumstance  or  emergency  situation 
which  may  aid  the  Commission  in 
evaluating  the  application.  If  shortened 
notice  period  is  requested,  the  applicant 
must  state  the  emergency  situation 
which  would  require  shortened  of  the 
statutory  notice.  All  applications  for 
waiver  of  the  notice  requirements  must 
be  filed  by  the  carrier  or  agent  that  holds 
authority  to  file  the  proposed  changes. 
If  the  application  requests  permission  to 
make  changes  in  joint  tariffa  it  must  also 
state  that  it  is  made  on  behalf  of  all 
carriers  party  to  the  proposed  change. 
Tariff  pubhcations  issued  on  short 
notice  must  contain  the  followring 
statement  on  the  Title  Page(s): 

Issued  on (Insert  number  ]  days 


notice  under  authority  of  18  CFR  341.14. 
This  tariff  publication  Is  conditionally 
accepted  subject  to  refund  pending  ■  thirty 
review  period. 

(2)  Tariff  publication  conditionally 
accepted  subject  to  refund.  To  permit 
short-notice  filings  to  become  effective 
as  requested,  the  tariffs  filed 
concurrently  with  a  special  permission 
request  for  short  (1^  than  30  days) 
notice  will  be  conditionally  accepted  for 
filing,  and  will  be  made  subject  to 
refund  until  the  Commission  has  had  a 
full  30  days  review  period  in  which  to 
process  the  fiHng.  Refunds  will  be 
collected  with  interest  as  calculated 
according  to  S  340.1  of  this  chapter.  The 
refund  obligation  will  automatically 
terminate  with  no  refunds  due  at  the 
end  of  the  full  30-day  notice  period 
absent  an  order  to  the  contrary  issued  by 
the  Commission. 

(3)  Special  permission  granted.  The 
special  permission  requested  will  be 
deemed  automatically  granted  at  the 
end  of  the  full  30-day  notice  period 
absent  an  order  denying  such  request. 

§  34  '  ■"  5     Lor  ;  an ;'  i  ~.  v '  ^  ,s  ;jJ,  &•'  s  j ;,  ^ .- ::,  ? "  • 

(a)  Requests  for  relief  fitjm  the 
provisions  of  section  4  of  the  Interstate 
Commerce  Act,  allowing  the  pipeline  to 
charge  a  greater  amount  for  a  shorter 
distxmce  over  the  same  line  or  route  in 
the  same  direction,  or  to  charge  any 
greater  compensation  as  a  through  rate 
that  the  aggregate  of  the  intermediate 
rates,  may  be  filed  by  any  oil  pipe  fine 
carrier  .S'::h  request  will  be  deemed 
grantp"  urirtss  the  Commission  denies 
the  re',  -est  within  15  days  of  the  filing. 

(b)  The  mfonnation  to  be  provided  to 
the  Commission  upon  filing  oft  request 
for  section  4  relief  must  contain  tiie 
following  information: 
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(1)  The  name(s)  of  the  carrier(s)  for 
which  the  relief  is  being  requested. 

(2)  The  FERC  tariff  numberfs)  whirh 
contain  the  rates  or  charges  referred  to 
in  the  application,  and  identification  of 
all  the  particular  and  related  rates  in 
question  delineating  origin  and 
destination  points. 

(3)  An  accurate  and  complete 
st.tement  giving  'Jie  basis  and  reasoning 
whv  section  4  relief  is  necessary- 

(4)  A  statement  that  tha  lower  rates  for 
longer  than  for  shorter  hauls  over  the 
same  line  or  route  are  reasonably 
compensatorv. 

(5)  A  map  showing  the  pipeline{s)  and 
□  r.gin  and  destination  points  in 
question  and  other  pertinent 
information. 

(c)  Applications  for  section  4  relief 
and  the  attendant  information  must  be 
filed  concurrently  with  the  tariff  or  tariff 
supplement  f.Iing  establishing  those 
rates.  The  transmittal  letter  conveying 
this  filing  to  the  Commission  must 
prominently  identify  the  filing  a.5 
requesting  section  4  reiief 

(d)  Tanffs  or  supplements  filed 
containing  founh-section  rates  must 
plainly  state  on  the  Utle  page  of  the 
tariff  or  supplement  that  the  rate(s) 
contaijied  therein  contravene  section  4 
oftheIC\.  » 

(e)  All  earners  are  hereby  authorized. 
in  the  making  up  of  through  rates  by 
aggregating  intermediate  rates,  to  round 
the  resultant  Uhrough  rate  to  the  nearest 
0  5  or  whole  cent. 

PART  342— LONG-AND-SHORT-HAUL 
AND  AGGREGATE-OF-lffTERMEDIATE 
RATES— PIPEUNES— (REMOVED] 

2.  Part  342  is  removed  and  reserved. 

PART  343— POSTING  TARIFFS  OF 
COMMON  CARRIER  PIPEUNES— 
[REMOVED] 

3.  Part  343  is  removed. 

4  Part  344  is  revised  to  read  as 
follows: 

PART  344— flUNG  QUOTATIONS  FOR 
GOVERNMENT  SHIPMENTS  AT 
REDUCED  RATES 

344.1     Applicability 

344  2     Mar.ner  of  submitting  quotations. 

Authority;  42  U  S  C  7101-7352;  49  U.S.C. 
1-27. 

1344.1     Applicability. 

The  provisions  of  this  part  will  apply 
to  quotations  or  tenders  made  by  all 
pipeline  common  earners  to  the  United 
States  Government,  or  any  agency  or 
department,  thereof,  for  the 
transportation,  storage,  or  handling  of 
petroleum  and  petroleum  products  at 


reduced  rates  as  permitted  by  section  22 
of  the  ICA.  Excepted  are  filings  which 
involve  information,  the  disclosure  of 
which  would  endanger  the  national 
seairity. 

§  344.2    Manner  of  subnilttlng  quotations. 

a   Cg^:-'".s  Exact  copies  of  the 
q...(  'dti  ,,n  or  tender  must  be  submitted 
»f)  'he  Commission  concurrently  with 
the  submittal  of  the  quotation  or  tender 
to  the  Federal  department  or  agency  for 
whose  account  the  quotation  or  tender 
IS  offered  or  the  proposed  services  are 
to  be  rendered 

b.  Filing  in  duplicate.  All  quotations 
or  tenders  must  be  filed  in  duplicate. 
One  of  these  copies  must  be  signed  and 
both  copies  must  clearly  indicate  the 
name  and  official  title  of  the  officer 
executing  the  document. 

c.  Filing  procedure  Both  copies  must 
be  filed  with  a  letter  of  transmittal 
which  prominently  indicates  that  the 
filing  is  in  accordance  with  section  22 
of  the  ICA.  The  filing  must  be  filed  with 
the  Secretary  and  addressed  to  the 
"Federal  Energv  Regulatory 
Commission.  825  North  Capitol  Street 
KE..  Washington,  DC  20426."  with  tha 
envelope  marked  as  containing  "Oil 
Pipeline  Tariffs — Section  22 
Quotations  "  A  pipeline  who  requests  a 
receipt  for  the  accompanying 
documentation  must  submit  the  letter  of 
transmittal  in  duplicate  and  include  a 
postage-paid,  self-addressed  envelope. 
One  copy  showing  date  of  receipt  by  the 
Commission  will  be  returned  to  the 
requester. 

a.  Numbering.  The  copies  of 
quotations  or  tenders  which  are  filed 
with  this  Commission  by  each  carrier 
must  be  numbered  consecutively. 

e.  Supersession  of  a  quotation  or 
tender.  A  quotation  or  tender  which 
supersedes  a  prior  quotation  or  tender 
must,  by  a  statem.ent  shown 
immediately  under  the  number  of  the 
new  document,  cancel  the  prior 
document  number. 

PART  345— SECTION  5a 
APPLICATIONS— {REMOVED] 

5.  Part  345  is  removed. 

PART  347— COMPETITIVE  BIDS  OIL 
PIPEUNE— {REMOVED] 

6.  Part  347  is  removed. 

PART  352— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR  OIL 
PIPELINE  COMPANIES  SUBJECT  TO 
THE  PROVISIONS  OF  THE 
INTERSTATE  COMMERCE  ACT 

7.  The  authonty  citation  for  part  352 
is  revised  to  read  as  follows: 

.Authority:  49  U.S.C.  12.  20. 


8.  Part  352.  instruction  3-2  of  the 
Instructions  for  Carrier  Property 
Accounts  is  revised  to  read  as  follows: 

Instructions  for  Carrier  Property 
Accounts  ^ 

•        •        •        •        • 

3-2,  Minimum  Rule,  (a)  To  avoid 
undue  refinement  in  accounting, 
carriers  must  charge  to  operating 
expenses  acquisitions  of  property  (other 
than  land)  including  additions  and 
improvements  costing  less  than  $2,500. 
Expenditures  made  under  a  genera!  plan 
will  not  be  parceled  to  meet  the 
minimum  nor  will  related  items  be 
combined  to  avoid  the  minimum. 

(b)  An  amount  of  less  than  $2,500 
miay  be  adopted  for  purposes  of  this  rule 
provided  the  carrier  first  notifies  the 
Commission  of  the  amount  it  proposes 
to  adopt  and  thereafter  makes  no  change 
in  the  amount  unless  authorized  to  do 
so  by  the  Commission. 


PART  360— REPORTING  OF  DATA 
FOR  INITIAL  PIPEUNE  VALUATION— 
[REMOVED] 

9.  Part  360  is  removed. 

PART  361— REGULATIONS 
GOVERNING  THE  REPORTING  OF 
PROPERTY  CHANGES,  PIPEUNE 
CARRIERS— {REMOVED] 

10.  Part  361  is  removed. 

The  following  amendments  are 
proposed  to  be  effective  365  days  after 
publication  of  the  final  rule  in  the 
Federal  Register, 

1.  Part  342  is  added  to  read  as  follows: 

PART  342— OIL  PIPEUNE  RATE 
METHODOLOGIES  AND  PROCEDURES 

Sec. 

342.0  Applicability 

342.1  Definitions. 

342.2  Ratemaking  methodologies. 

342.3  Indexing. 

342.4  Other  methods. 

342.5  Protests  and  complaints. 

342.6  Filingof  protests  and  responses. 

342.7  Commission  action  on  rate  filings  in 
absence  of  protest. 

342.8  Commission  action  on  complaints. 

342.9  Alternative  dispute  resolution  in  cil 
pipeline  rate  matters. 

Authority;  5  U.S.C.  571-83;  42  U.S.C. 
7101-7532;  49  App.  U.S.C.  1-85;  42  U.S.C 
7172  note. 

1342.0    Applicability. 

The  Commission's  Rules  of  Practice 
and  Procedure  will  govern  procedural 
matters  in  oil  pipeline  proceedings 
under  the  Interstate  Commerce  Act. 
except  to  the  extent  a  procedural  rule  is 
specified  in  this  part,  in  which  case  the 
rule  in  this  part  will  govern. 


Federal  Register  /   Vol.   58,  No.   132  /  Tuesdav,  Juiv   13.   l'.-93 


Pri  T'l.t.'^' 


•d   Rules 


376B9 


1342  1     D«flnltiont. 

(a)  Prates'— A  fiiirg  Lhaliengiiig  a  rate 
change  filed  under  section  15(7)  of  the 
Interstate  Comniarce  Act. 

(b)  Q.raplaint — A  filing  challenging 
an  exisliijg  rate  under  section  13(1)  of 
the  Interstate  Commerce  Act. 

§5*2.2     R«t«m«k*og  methodology 

Far  h  j/ipfllnf  S'^\^]■■::\  tc  'he 
■  iiisdicrrion  of  thp  Commission  under 
the  Literetatp  Cnp  rrorce  Act  must 
f'-'sb!i,ih  its  Tk'j^^  s-ibiect  to  such  Act 
\  .iriuant  to  ^^  '^42.3  and  342.4. 

$342 J    indexing 

A  pipeline  must  establish  rates 
pursuRirit  to  th;s  '.ection,  unless  §342.4 
applies. 

(a)  Information  Required  to  be  Filed 
with  Tariff.  The  pipeline  must  provide 
a  compilation  showing  the  proposed 
new  rate,  the  prior  rate  and  the  allowed 
ceiling  for  th«  $,3me  movement.  No  other 
information  !<■  required  to  accompany 
the  prnpo'^fd  new  tariff. 

(b)  Rjip  Ch.Tnef';  The  rate  charged  by 
a  pipeline  mav  be  changed,  at  any  time, 
to  a  level  which  does  not  exceed  the 
ceiling  estab!ishf/d  by  ^  342.3(c),  upon 
compliance  w^th  the  applicable  filing 
and  notire  rw^uir'^rrpnts  and  with 
§342  ?{e], 

U.I  DfDvation  pf  the  Ceiling  Level.  The 
(  hansjf,  in  the  cei'-ng  level  will  be 
derived  by  a  pipeline  in  accordance 
with  the  folinwing- 

(1)  A  p'pelma  will  average  the  final 
revi.sad  quarterly  valupis  fcir  thp  most 
■"acent  calendar  year  of  the  Gross 
Domestic  P'-oduct,  Implicit  price 

L\  Hafor  (CDP-IPD)  published  by  the 
U  S.  Departrrent  of  Comsnerce,  Bureau 
I'fEcT.ncimsr  A.nalysis 

(2)  The  pipeline  w..i  th.yn  aver'tge  ;ne 
quarterly  values  of  the  GDP-IPD  fcr  the 
ne>:t  pre',  iou.s  calendar  year. 

{V  The  pipeline  wul  Lhen  compute 
the  ratio  of  the  quarterly  average  of  the 
(-DP-IPD  for  the  most  recent  year  to  that 
'  f  the  next  prexTous  year  The  ratio  so 
-^ -rived  Will  be  used  by  the  pipeline  to 
determine  the  tolci  increase  or  decrease, 
for  the  current  year,  from  the  previous 
year's  established  ceiii.ig  for  each 
individual  tariff  rate 

(d)  Rate  Decreases  if  the  ceiling  level 
computed  pursuant  to  §  342.3(cl  is 
below  the  existing  filed  rate  of  a 
pipeline,  the  pipeline  must,  within  30 
days  of  the  publication  by  tl.e 
Commerce  Department  of  the  friai 
revised  GDP-ffD  for  the  4'h  quarter  of 
each  year,  file  to  reduce  its  existing  rates 
to  or  b>elow  the  new  ceiling. 

{eS  Notice  Period.  A  pipeline  r, .ist 
provide  at  least  30  days'  notice  of  :he 
wffective  date  of  a  rate  rhange  fIi^•'l 
.nder  this  section,  except  as  mc«difieci 


byfpecia]  per:r. ;ss'.(,n  r^-q;iH.<<'"d 
purj^'iant  fi  fj  i4l  14  •■'■  'h.;s  Chapter. 

§342  4    Otnefm«<hoo« 

(a)  Cost-of-senice  rates.  A  pipeline 
may  establish  rates  pursijant  to  this 
section  if  It  shows  that  it  has  been 
affected  by  such  substantial 
unforeseeable  and  iincontroUable 
extraordinary  circumstances  that 
application  of  the  index  provided  in 
§  342.3  would  fail  to  result  in  a  just  and 
reasonable  rev  withm  'he  meaning  of 
the  tntcr«?t3te  Ccmmerce  Act.  A  pipeline 
must  fl*  3  "unimum  submit  information 
concerrdng  such  extraordinary 
circumstances  and  costs  incurred  in 
sufficient  detail  to  demonstrate  the 
severity  of  the  adverse  impact  upon  the 
financial  condition  of  the  pipeline.  A 
pipeline  that  makes  such  a  showing  may 
establish  the  r3te(s)  in  question  based 
upon  the  cost  of  providing  the  service 
covered  by  the  rate{s).  Provided,  tbiat  a 
rate  established  pursuant  to  this  section 
can  be  subsequently  changed  only  in 
accordance  with  §  342.3,  unless  the 
pipeline,  in  conjunction  with  and 
relevant  to  such  subsequent  change, 
makes  a  showing  fulfilling  the 
requirements  of  this  section. 

fb)  Initial  base  rates  for  new  service. 
Initial  base  rates  for  new  service  must  be 
charged  at  the  rate  agreed  upon  between 
the  pipeline  and  the  shipper.  Any 
changes  to  such  rates  must  be  in 
accordance  with  §  342.3. 

(c)  Market-based  rates.  Nothing  in  this 
section  will  preclude  a  pipeline  from 
charging  market-based  rates  upon 
establishing  that  it  lacks  significant 
market  power  in  the  market  in  which  it 
proposos  to  charge  su^h  r5'»s 

§  342.5    Protest*  end  comptaini*. 

Tnis  section  applies  to  protests  and 
complaints  filed  under  the  Interstate 
Commerce  Act. 

(a)  Standing  to  File  Protest.  The 
Commission  will  accept  for  filing  only 
those  protests  filed  by  persons  with 
standing.  Protests  filed  by  persons 
without  standing  will  be  dismissed. 
Except  as  provided  in  paragraph  (a)  (2). 
(3)  and  (4)  of  this  section,  no  person  will 
have  standing  unless  it  ships,  has 
attempted  to  ship,  or  plans  to  ship,  over 
the  route  covered  by  the  rate(s)  or  is 
affected  by  the  practice  in  question. 

(1)  Each  person  with  standing  must 
file,  along  with  the  protest,  a  verified 
statement  that  it  has  shipped,  attempted 
to  ship  or  plan';  to  ship  ovp"  t*^**  route 
in  question. 

(2 1  A  person  that  comf)etes  with  a 
p:fviline  will  have  standing  to  file  a 
protest  only  with  respect  to  a  claim  that 
the  pipeline  is  engaging  in  anti- 
i  itmpetilive  practices  in  violation  of  the 


Interstate  Commerce  Act.  Such  a  claim 
must  be  supported  in  the  protest  by  a 
verified  statement  containing  specific 
facts  to  demonstrate  the  nature  and 
extent  of  the  alleged  anticompetitive 
practices. 

(3)  A  person  that  does  not  fulfill  the 
requirements  of  paragraph  {a)(l)  or  (2)  of 
this  section,  will  have  standing  to  file  a 
protest  only  upon  a  showing  that  the 
rate  or  practice  sought  to  be  challenged 
causes  the  person  substantial  economic 
injury  and  that  no  other  party  can 
adequately  represent  sucn  person's 
interests.  Such  a  showing  must  be 
supported  by  a  verified  statement 
containing  specific  facts. 

(4)  State  regulatory  commissions  or 
other  affected  State  or  Federal  agencies 
will  have  standing  to  file  a  protest  under 
this  section. 

(b)  Other  Requirements  for  Filing 
Protests  or  Complaints.  (1)  Rates 
established  under  §342.3.  A  protest  or 
complaint  filed  against  rates  established 
pursuant  to  §  342.3  must  allege  specific 
facts  showing  that  the  rates  violate  a 
provision  of  the  Interstate  Commerce 
Act,  or  of  these  regulations,  or  that  the 
filing  contains  typographical  or 
computation  errors.  The  Commission 
will  not  consider  an  allegation,  whether 
made  in  a  protest  or  a  complaint,  that 
the  rates  to  not  reflect  the  pipeline's 
actual  cost-of-service;  provided, 
however,  that  a  protestant  or 
complainant  will  be  heard  upon  a  claim, 
supported  by  specific  facts,  that  because 
of  a  substantial  change  in  the  economic 
circumstances  of,  or  the  ruture  of  the 
service  provided  by,  the  oil  pipeline 
which  were  a  basis  for  the  rate,  the  rate 
or  the  application  of  the  index  to  the 
rate  is  not  just  and  reasonable  within 
the  meaning  of  the  Interstate  Commerce 
Act;  provided,  further,  that  in  any 
proceeding  upon  such  a  claim  the  fact 
that  the  rate  level  is  within  the 
applicable  ceiling  will  constitute  a 
prima  facie  showing  that  the  rate  is  just 
and  reasonable.  This  subparagraph  will 
not  apply  to  a  complaint  under  section 
13(1)  of  the  Interstate  Commerce  Act 
against  a  rate  in  effect  on  the  effective 
date  of  this  part,  and  which  has  not 
been  deemed  just  and  reasonable  under 
title  XVin  of  the  Energy  Policy  Act  of 
1992  or  determined  to  be  just  and 
reasonable  by  previous  Commission 
order. 

(2)  Rates  established  under  §  342.4.  A 
protest  or  complaint  filed  against  rates 
established  pursuant  to  §  342.4  must 
allege  specific  facts  showing  that  the 
rates  viol'  'e  a  rrovision  of  the  Interstate 
Commerce  Ac!  or  of  the  Commission's 
regulations;  or  does  not  reflect  the 
pipeline  s    os'  ■  *  <i(»rvice  applicable  to 
the  movement  m  question. 
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(3)  Non-rate  matters.  A  protest  or 
complaint  filed  against  a  pipeline's 
operations  or  practices,  other  than  rates, 
must  allege  specific  facts  showing  that 
the  operations  or  practices  violate  a 
provision  of  the  Interstate  Commerce 
Act,  or  of  the  Commission's  regulations. 

(4)  A  protest  or  complaint  that  does 
not  meet  the  requirements  of  paragraph 
(b)  (1),  (2),  or  [3)  of  this  section, 
whichever  is  applicable,  will  be 
dismissed. 

i  342.8     Rling  ai  pfOtMts  tncl  rMpon»««. 

(a)  Any  protest  to  a  rate  filing  by  an 
oil  pipeline  must  be  filed  not  later  than 
10  days  after  the  filing  of  such  rate 
change. 

(b)  The  pipeline  may  file  an  answer  to 
a  protest  no  later  than  5  days  from  the 
filing  of  the  protest. 

(c)  Commission  action,  including  any 
hearings  or  other  proceedings,  on  a 
protest  will  be  hm^ited  to  the  issues 
raised  in  such  protest.  If  a  filing  is 
protested,  the  Commission  will 
determine  within  30  day,s  of  the  tariff 
filing  whether  to  initiate  a  formal 
investigaiion. 

1342.7     Cofnmlt»ion  •ctloo  on  rat«  tiling  in 
•bMnc*  of  protect 

A  filing  for  a  rate  which  is  not 
orotested  and  which  has  been  made  in 
accordance  with  ail  applicable 
requirements  will  be  permitted  to  go 
;nto  effect  without  suspension  upon  the 
expiration  of  the  applicable  notice 
penod.  provided,  that  the  Commission 
mav  suspend  the  effective  date  of  a  rate 
fihng  proposing  to  change  a  rate  that  is 
currently  subject  to  investigation  and 
refund 

f  342.8    Cooimltaton  action  or  compiainta. 

(a)  The  pipeline  must  file  a  response 
to  a  complaint  no  later  than  30  days 
af»er  the  filing  of  such  complaint. 

(b)  Commission  action,  including  any 
heanngs  or  other  proceedings,  on  a 
complaint  will  be  limited  to  the  issues 
raised  in  such  complaint. 

1342.9    Attwnativ*  diaputa  r«»olution  m  o*l 
plp*<ln«  rata  matters. 

In  addition  to  the  provisions  in 
§§  385  601-385.603  of  this  chapter 
pertaining  to  settlement  of  ca.ses  before 
the  Commission,  the  following 
provisions  are  applicable  to  oil  pipeline 
rate  matters. 

(a)  Conferences.  The  Commission  or 
other  decisional  authority,  upon  motion 
or  otherwise,  may  convene  a  conference 
of  the  participants  in  a  proceeding  at 
any  time  for  any  purpose  related  to  thti 
conduct  or  disposition  of  the 
proceeding,  including  submission  and 
consideration  of  offers  of  settlement  or 


the  use  of  alternative  dispute  resolution 
procedures 

(b)  Required  Negotiation.  The 
Commission  or  other  decisional 
authority  may  require  parties  to  enter 
into  good  faith  negotiations  to  settle  oil 
pipeline  rate  matters.  The  Commission 
will  refer  all  protested  rate  filings  to  a 
settlement  judge  pursuant  to  §  385.603 
of  this  chapter  for  recomimended 
resolution.  Failure  to  participate  in  such 
negotiations  in  good  faith  will  be 
grounds  for  decision  against  the  party  so 
failing  to  participate  on  any  issue  that 

is  the  subject  of  negotiation  by  other 
parties. 

(c)  Alternative  Dispute  Resolution.  (1) 
Participants  may  subject  to  the 
limitations  of  paragraph  (cj(2)  of  tiiis 
section,  use  alternative  means  of  dispute 
resolution  to  resolve  al!  or  part  of  any 
pending  matter  if  the  participants  agree. 
The  alternative  means  of  dispute 
resolution  will  use  voluntary 
procedures  that  supplement,  rather  than 
limit,  other  available  dispute  resolution 
techniques. 

(2)  The  Commission  will  consider  not 
using  an  alternative  dispute  resolution 
proceeding  if: 

(i)  A  definitive  or  authoritative 
resolution  of  the  matter  is  required  for 
precedential  value; 

(ii)  The  matter  involves  or  may  bear 
upon  significant  questions  of  policy  that 
require  additional  procedures  before  a 
final  resolution  may  be  made,  and  the 
proceeding  would  not  likely  serve  to 
develop  a  recommended  policy; 

(iii)  Maintaining  established  policies 
is  of  special  importance; 

(iv)  The  matter  significantly  affects 
persons  or  organizations  who  are  not 
parties  to  the  proceeding; 

(v)  A  full  public  r9(.ord  of  the 
proceeding  is  important,  and  a  dispute 
resolution  proceeding  cannot  provide  a 
record;  or 

(vi)  The  Commission  must  maintain 
continuing  jurisdicticn  over  the  matter 
with  authority  to  alter  the  disposition  of 
the  matter  in  the  light  of  changed 
circumstances,  and  a  dispute  resolution 
proceeding  would  interfere  with  the 
Commission's  fulfilling  that 
requirement. 

(3)  If  one  or  more  of  the  factors 
outlined  in  paragraph  (c)(2)  of  this 
section  is  present,  alternative  dispute 
resolution  may  nevertheless  be  used  if 
the  alternative  dispute  resolution 
proceeding  can  be  stnictured  to  avoid 
the  identified  factor  or  if  other  concerns 
significantly  outweigh  the  identified 
factor. 

(4)  A  detemimation  to  use  or  not  to 
use  a  dispute  resolution  proceeding  is 
not  subject  to  judicial  review. 


(5)  Settlement  agreements  reached 
through  the  use  of  alternative  dispute 
resolution  will  be  subject  to  the 
provisions  of  §  385.602  of  this  chapter, 
unless  the  decisional  authority,  upon 
motion  or  otherwise,  orders  a  different 
procedure. 

(d)  DefinitJons.—{\)  Alternative 
weans  of  dispute  resolution  means  any 
procedure  that  is  used,  in  lieu  of  an 
adjudication,  to  resolve  oil  pipeline  rate 
issues  in  controversy,  including  but  not 
limited  to.  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials.  and  arbitration. 
or  any  combination  thereof; 

(2)  Award  means  any  decision  by  an 
arbitrator  resolving  the  issues  in 
controversy; 

(3)  Dispute  resolution  communication 
means  any  oral  or  written 
communication  prepared  for  the 
purposes  of  a  dispute  resolution 
proceeding,  including  any  memoranda, 
notes  or  work  product  of  the  neutral, 
parties  or  non-party  participant.  A 
wTitten  agreement  to  enter  into  a 
dispute  resolution  proceeding,  or  a  final 
WTitten  agreement  or  arbitral  award 
reached  as  a  result  of  a  dispute 
resolution  proceeding,  is  not  a  dispute 
resolution  communication; 

(4)  Dispute  resolution  proceeding 
means  any  alternative  means  of  dispute 
resolution  that  is  used  tc  resolve  an 
issue  in  controversy  in  which  a  neutral 
may  be  appointed  and  specified  parties 
participate; 

(5)  In  confidence  means  information 
is  provided: 

(i)  With  the  expressed  intent  of  the 
source  that  it  not  be  disclosed,  or 

(ii)  Under  circumstances  that  create  a 
reasonable  expectation  on  behalf  of  the 
source  that  the  information  will  not  be 
disclosed; 

(6)  Issue  in  controversy  means  an 
issue  which  is  or  is  anticipated  to  be 
material  to  a  decision  in  a  proceeding 
before  the  Commission  and  which  is  the 
subject  of  disagreement  between 
participants  who  would  be  substantially 
affected  by  the  decision  or  between  the 
Commission  and  any  such  participants; 

(7)  Neutral  means  an  individual  who, 
with  respect  to  an  issue  in  controversy, 
functions  specifically  to  aid  the  parties 
in  resolving  the  controversy; 

(e)  Neutrals.  (1)  A  neutral  may  be  a 
permanent  or  temporary  officer  or 
employee  of  the  Federal  Government 
(including  an  administrative  law  judge), 
or  any  other  individual  who  is 
acceptable  to  the  participants  to  a 
dispute  resolution  proceeding.  A  neutral 
must  have  no  official,  financial,  or 
personal  conflict  of  interest  with  respect 
to  the  issues  in  controversy,  except  that 
a  neutral  who  is  not  a  government 


employee  may  ser\'e  if  the  interest  is 
fully  disclosed  in  writing  to  all 
participants  and  all  participants  egree 

(2)  A  neutral  serves  at  the  will  of  tiie 
participants,  unless  otherv\-ise  provided 

(3)  Neutrals  may  be  selected  from 
among  the  Commission's  administrative 
law  judges,  from  rosters  kept  by  the 
Federal  Mediation  and  Conciliation 
Service,  the  Administrative  Conference 
of  the  United  States,  the  American 
Arbitration  Association,  or  from  any 
other  source, 

(f)  Submission  of  proposal  to  use 
alternative  dispute  resolution.  (1)  The 
participants  miay  at  any  time  during  a 
proceeding  submit  a  written  proposal  to 
use  alternative  mieans  of  dispute 
resolution  to  resolve  all  or  part  of  any 
matter  in  controversy  or  anticipated  to 
be  in  controversy  before  the 
Commission. 

(2)  For  matters  set  for  hearing,  a 
proposal  to  use  alternative  means  of 
dispute  resolution  must  be  filed  with 
the  presiding  administrative  law  judge, 

(3)  Proposals  involving  binding 
arbitration  must  be  filed  with  the 
Secretary  for  consideration  by  the 
Commission. 

(4)  For  all  other  matters,  a  proposal  to 
use  alternative  means  of  dispute 
resolution  may  be  filed  with  tlie 
Secretary  for  consideration  by  the 
appropriate  decisional  authority. 

(5)  The  appropriate  decisional 
outhority  will  issue  an  order,  approving 
or  denying  a  proposal  to  use  alternative 
means  of  dispute  resolution.  Denial  of  a 
proposal  to  use  alternative  dispute 
resolution  will  be  in  the  form  of  an 
order  and  will  identify  the  specific 
reasons  for  the  denial.  A  proposal  to  use 
alternative  dispute  resolution  is  deemed 
approved  unless  an  order  denying 
approvnl  jR  issued  within  30  days  af\er 
the  proposal  is  filed. 

(6)  Any  request  to  modify  a 
previously-approved  ADR  proposal 
must  follow  the  same  procedure. 

(g)  Contents  of  proposal  A  proposal 
to  use  alternative  means  of  dispute 
resolution  must  be  in  witing  and 
include: 

(1)  A  general  identification  of  the 
issues  in  controversy  intended  to  be 
resolved  by  the  proposed  alternative 
dispute  resolution  method; 

(2)  A  description  of  the  alternative 
dispute  resolution  method(s)  to  be  used, 

(3)  The  signatures  of  ell  participants 
or  evidence  otherwise  indicating  the 
consent  of  all  participants  and 

(4)  A  certificate  of  service 

(h)  Monitoring  the  alternative  dispute 
resolution  proceeding  The  decisional 
authority  may  order  reports  on  the 
status  of  the  alternative  dispute 
resolution  proceeding  at  any  time. 


(i)  Termination  of  alternative  disputp 
rpsolution  proceeding.  (1)  The 
iiecisiona!  authority,  upon  molion  or 
otherwise,  may  terminate  any  ADR 
proceeding  by  issuing  an  order  to  that 
effect. 

(2)  A  decision  to  terminate  an 
alternative  dispute  resolution 
proceeding  is  not  subject  to  judicial 
review, 

[]]  Confidentiality  m  Dispute 
Resolution  Proceedings.  (1)  Except  as 
provided  m  paragraphs  (j)  (4)  and  (5)  of 
this  section,  a  neutral  in  a  dispute 
resolution  proceeding  will  not 
voluntarily  disclose,  or  through 
discovery  cr  compulsory  process  be 
required  to  disclose,  any  information 
concerning  any  dispute  resolution 
communication  or  any  communication 
provided  in  confidence  to  the  neutral, 
unless: 

(i)  All  participants  in  the  dispute 
resolution  proceeding  and  the  neutral 
consent  in  writing; 

(ii)  The  dispute  resolution 
communication  has  already  been  made 
public; 

(iii)  The  dispute  resolution 
comm.unication  is  required  by  statute  to 
be  made  public,  but  a  neutral  should 
make  the  communication  public  only  if 
no  other  person  is  reasonably  available 
to  disclose  the  communication;  or 

iiv)  A  court,  determines  that  the 
testimony  or  disclosure  is  necessary  to: 

(A)  Prevent  a  manifest  injustice; 

(B)  Help  establish  a  violation  of  law; 
or 

iC]  Prevent  harm  to  the  public  health 
or  safety  of  sufficient  magnitude  in  the 
particular  case  to  outweigh  the  integrity 
of  dispute  resolution  proceedings  in 
general  by  reducing  the  confidence  of 
part.icipants  in  future  cases  that  their 
communications  will  remain 
confidential. 

(2)  A  participant  in  a  dispute 
resolution  proceeding  must  not 
voluntarily  disclose,  or  through 
discovery  or  compulsory  process  be 
required  to  di.sclose,  any  information 
concerning  any  dispute  resolution 
communication,  unless; 

(i)  All  participants  to  the  dispute 
resolution  proceeding  consent  in 
writing; 

(ii)  The  dispute  resolution 
communication  has  already  been  made 
public; 

(iii)  The  dispute  resolution 
communication  is  required  by  statute  to 
be  made  pubhc; 

[i\]  A  court  determines  that  the 
testimony  or  disclosure  is  necessary  to: 

(A)  Prevent  a  manifest  injustice; 

fBj  Help  establish  a  violation  of  law; 
or 

(C)  Prevent  harm  to  the  pubUc  health 
and  safety,  of  sufficient  magnitude  in 


the  particular  case  to  outweigh  the 
integrity  of  dispute  resolution 
proceedings  in  general  by  reducing  the 
confidence  of  participants  in  future 
cases  that  their  communications  will 
remain  confidential;  or 

(v)  The  dispute  resolution 
commimication  is  relevant  to 
determining  the  existence  or  meaning  of 
an  agreement  or  award  that  resulted 
from  the  dispute  resolution  proceeding 
or  to  the  enforcement  of  the  agreement 
or  award. 

(3)  Any  dispute  resolution 
communication  that  is  disclosed  in 
violation  of  paragraph  (j)  (1)  or  (2)  of 
this  section  will  not  be  admissible  in 
any  proceeding  relating  to  the  issues  in 
controversy  with  respect  to  which  the 
communication  was  made. 

(4)  The  participants  may  agree  to 
alternative  confidential  procedures  for 
disclosures  by  a  neutral.  The 

Participants  must  inform  the  neutral 
efore  the  commencement  of  the 
dispute  resolution  proceeding  of  any 
modifications  to  the  provisions  of 
paragraph  (j){l)  of  this  section  that  will 
govern  the  confidentiahty  of  the  dispute 
resolution  proceeding.  If  the 
participants  do  not  so  inform  the 
neutral,  paragraph  (j){2)(i)  of  this  section 
will  apply. 

(5)  U  a  demand  for  disclosure,  by  way 
of  discovery  request  or  other  legal 
process,  is  made  upon  a  neutral 
regarding  a  dispute  resolution 
communication,  the  neutral  will  make 
reasonable  efforts  to  notify  the 
participants  of  the  demand.  Any 
participant  who  receives  the  notice  and 
within  15  calendar  days  does  not  offer 
to  defend  a  refusal  of  the  neutral  to 
disclose  the  requested  information 
waives  any  objection  to  the  disclosure. 

(6)  Nothing  prevents  the  discovery  or 
admissibility  of  any  evidence  that  is 
otherwise  discoverable,  merely  because 
the  evidence  was  presented  in  the 
course  of  a  dispute  resolution 
proceeding. 

(7)  Parajgraphs  (j)  (1)  and  (2)  of  this 
section  will  have  no  effect  on  the 
information  and  data  that  are  necessary 
to  document  any  agreement  reached  or 
order  issued  pursuant  to  a  dispute 
resolution  proceeding. 

(8)  Paragraph  (j)  (ifand  (2)  of  this 
section  will  not  prevent  the  gathering  of 
Information  for  research  and 
educational  purposes,  in  cooperation 
with  other  agencies,  governmental 
entities,  or  dispute  resolution  programs, 
so  long  as  the  participants  and  the 
specific  issues  in  controversy  are  not 
identifiable. 

(9)  Paragraph  (j)  (1)  and  (2)  of  this 
paragraph  will  not  prevent  use  of  a 
dispute  resolution  communication  to 
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resolve  a  dispute  be(we«in  the  neutral  sn 
3  dispute  resolution  prfx:ee<iinK  and  a 
participant  in  the  proceeding,  so  long  as 
the  communioation  is  disclosed  only  to 
the  extent  necessary  to  r«so!v>'  ihe 
dispute 

(k).  Arbitratinn  (1)  The  participants 
nav  at  any  ti.Tie  submit  a  wntten 
proposal  to  use  binding  arbitration 
under  the  provisions  of  this  Rule  to 
resolve  ail  or  pari  of  anv  matter  m 
controversy,  or  anticipa'od  to  be  in 
controversy,  before  the  Commission. 

(2)  The  proposal  must  be  submitted  as 
provided  in  below. 

13)  The  proposal  must  be  in  writing. 

(4)  .^n  arbitration  proceeding  under 
this  rule  m.ay  be  monitored  and 
terminated 

(5!  No  person  mav  be  required  to 
consent  to  arbitrat.on  as  a  rondilion  of 
entering  into  a  contrart  or  obtaining  a 
benefit  .\11  interested  parties  must 
expressly  consent  to  arbitration  under 
this  rule. 

(6)  An  agreement  to  arbitrate  a  matter 
pjrsuant  to  this  provision  will  be 
enforceable  pursuant  to  the  Arbitration 
Act  (9  U  S  C  4).  and  no  action  will  be 
dismissed  nor  will  relief  be  denied  on 
the  grounds  that  the  matter  is  against 
the  United  States  or  that  the  United 
States  is  an  indispensable  party. 

(7J  The  participants  to  an  arbitration 
pro<'e«ding  are  entitled  to  select  the 
arbitrator.  The  arbitrator  must  be  a 
neutral. 

(81  .^n  arbitrator  to  whom  a  dispute  is 
referred  under  this  section  may: 

[i]  Regulate  the  course  of  and  conduct 
arbitral  hearings. 

(ii)  ,\dm.inis!er  oaths  and  affirmations; 

(iii!  Compel  the  attendance  of 
wilne.s.ses  and  the  production  of 
evidence  to  the  extent  the  Commission 
is  authorized  by  law  to  do  so;  and 

(iv)  Make  awards. 

(v)  The  arbitrator  will  set  a  lime  and 
place  for  the  hearing  on  the  dispute  and 
must  notify  the  participants  not  less 
than  5  days  before  the  hearing. 

(vi)  Any  participant  wishing  that 
there  be  a  .-^cord  of  the  heanng  must: 

(A)  Prepare  me  record; 

(B)  Notify-  the  other  participants  and 
the  arbitrator  of  the  preparation  of  tne 
record: 

(C)  Furnish  copies  to  all  identified 
participants  and  the  arbitrator;  and 

(D)  Pay  all  costs  for  the  record,  unless 
the  participants  agree  otherwise  or  the 
arbitrator  determines  that  the  costs 
should  be  apportioned. 

(vii)  Participants  to  the  arbitration  axe 
entitled  to  be  heard,  to  present  evidence 
material  to  the  controversy,  and  to 
cross-examine  witnesses  appearing  at 
the  hearing 

(viii)  The  arbitrator  may,  with  'he 
consent  of  the  participants,  conduct  all 


or  part  of  the  hearing  by  telephone, 
television,  computer,  or  other  electronic 
means,  if  each  participant  has  an 
opportunity  to  participate. 

Ux)  The  hearing  must  be  conducted 
expeditiously  and  in  an  informal 
manner. 

(x)  The  arbitrator  may  receive  any  oral 
or  documentary  evidence,  except  that 
irrelevant,  immatenal.  unduly 
repetitious,  or  privileged  evidence  may 
be  excluded  by  the  arbitrator. 

(xi)  The  arbitrator  will  interpret  and 
apply  relevant  statutory  and  regulatory 
requirements,  legal  precedents,  and 
policy  directives. 

(xii)  No  interested  person  will  make 
or  knowingly  cause  to  be  made  to  the 
arbitrator  an  unauthorized  ex  parte 
communication  relevant  to  the  merits  of 
the  proceeding,  unless  the  participants 
agree  otherwise.  If  a  communication  is 
made  in  violation  of  this  prohibition, 
the  arbitrator  will  ensure  that  a 
memorandum  of  the  communication  is 
prepared  and  made  a  part  of  the  record, 
and  that  an  opportunity  for  rebuttal  is 
allowed.  Upon  receipt  of  such 
communication,  the  arbitrator  may 
require  the  offending  participant  to 
show  cause  why  the  claim  of  the 
participant  should  not  be  resolved 
against  the  participant  as  a  result  of  the 
improper  conduct. 

(xiiij  The  arbitrator  will  make  the 
award  within  30  days  after  the  close  of 
the  hearing  or  the  date  of  the  filing  of 
any  briefs  authorized  by  the  arbitrator, 
whichever  date  is  later,  unless  the 
participants  and  the  arbitrator  agree  to 
some  other  time  limit. 

(9)(i)  The  award  in  an  oil  pipeline  rate 
arbitration  proceeding  will  include  a 
brief,  informal  discussion  of  the  factual 
and  legal  basis  for  the  award. 

(ii)  The  prevailing  participants  must 
file  the  award  with  the  Commission, 
along  with  proof  of  service  on  all 
participants. 

(iii)  The  award  in  an  arbitration 
proceeding  will  become  final  30  days 
after  it  is  filed,  unless  the  award  is 
vacated.  The  Commission,  upon  motion 
or  otherwise,  may  extend  the  30-day 
period  for  one  additional  30-day  period 
by  issuing  a  notice  of  the  extension 
before  the  end  of  the  first  30-day  period. 

(iv)  A  final  award  is  binding  on  the 
participants  to  the  arbitration 
proceeding,  and  may  be  enforced 
pursuant  to  the  .Arbitration  Act  (9  U.S.C. 
9-13)  No  action  brought  to  enforce  an 
award  will  be  dismissed  nor  will  relief 
be  denied  on  the  grounds  that  the  matter 
IS  against  the  United  States  or  that  the 
United  States  is  an  indispensable  party. 

(v]  An  award  may  not  serve  as  an 
estoppel  in  any  other  proceeding  for  any 
issue  that  was  resolved  in  the 


proceeding.  The  aw&id  also  may  not  be 
used  as  precedent  or  otherwise  be 
considered  in  any  factually  unrelated 
proceeding  or  in  any  other  arbitration 
proceeding. 

(10)(i)  Within  10  days  after  the  award 
is  filed,  any  person  may  file  a  request 
with  the  Commission  to  vacate  an 
arbitration  award  and  m.ust  serve  the 
request  to  vacate  on  all  participants. 
Responses  to  such  a  request  are  due  10 
days  after  the  request  is  filed. 

(ii)  Upon  request  or  otherwise,  the 
Commission  may  vacate  any  award 
issued  under  this  n^le  before  the  award 
becomes  final  by  issuing  an  order  to  that 
effect,  in  which  case  uhe  award  will  be 
null  and  void. 

(iii)  §  385.2202  of  this  chapter 
regarding  separation  of  functions 
applies  with  respe<^.t  to  a  decision  to 
vacate  an  arbitration  award. 

(iv)  If  the  Comm.ission  vacates  an 
award,  a  party  to  the  arbitration  may. 
within  30  days  of  tiie  atnion,  petition 
the  Commission  for  an  award  of 
attorney  fees  and  expenses  incurrtMi  in 
connection  with  the  arbitration 
proceeding.  The  Commission  will  award 
the  petitioning  party  those  fees  and 
expenses  that  would  not  have  been 
incurred  in  the  absence  of  the 
arbitration  proceeding,  unless  the 
Commission  finds  that  special 
circumstances  make  the  award  unjust. 

(v)  An  arbitration  award  vacated 
under  this  paragraph  will  not  be 
admissible  in  any  proceeding  relating  to 
llie  issues  in  controversy  with  respect  to 
which  the  award  was  made. 

(vi)  A  decision  by  the  Commission  to 
vacate  an  arbitration  award  is  not 
subject  to  rehearing  or  judicial  review. 

PART  375— THE  COMMISSION 

2.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority;  5  U.S.C.  551-557;  U.S.C  717- 
717W,  3301-3432;  16  US  C.  791-628r,  791a 
note.  2601-2545;  42  U.S.C.  7107-7532. 

3  In  §  375.303,  the  introductory  text 
and  paragraphs  (c)  and  (d)(1)  are  revised 
to  read  as  follows: 

i  375.303    Delegation  to  tha  ChM 
Accountant 

The  Commission  authorizes  the  Chief 
Accountant  or  the  Chief  Accountant's 
designee  to: 

•        •        •        •        • 

(C)  Pass  upon  appUcations  to  increase 
the  size,  add  to  or  combine  property 
units  of  public  utilities,  licensees, 
natural  gas  companies  and  oil  pipeline 
companies. 

(d)  •  •  • 
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Bs  the  Chief 
ountanfs 


(1)  Relating  to  Ai;nuai  Report  Nos   1. 
IF,  2.  2A,and  6.  onri. 


§375.306    [Removed] 

4,  .Section  375.306  is  removed  and 
re  serve  a 

5,  In  §  375,307,  tile  mlroauctory  texl 
IS  revised  and  paragraph  (g)  is  added  to 
read  as  follows- 

f  375.307    Delegation  to  the  Director  of  the 
Offic*  of  Pipeline  end  Producer  Regulation. 

The  Commission  authorizes  the 
Directi:^  or  the  Director's  designee  to: 
•         •         •         •         « 

(g)  Take  the  foiicwmg  actions  re'iating 
to  the  regijiation  of  oii  pipelines  under 
the  Interstate  Commerce  Act: 

(1)  grant  or  deny  petitions  for  waiver 
of  annual  charges, 

(2)  accept  any  uncontostt-d  .t^'rn 
which  has  been  filed  consistent  with 
Commission  regulations  and  polirv: 

(3)  reiect  any  filing  which  patently 
fails  to  comply  with  applicable  statutory 
requirements  and  with  all  applicable 
Commission  rules,  regulations  and 
orders  for  which  a  waiver  has  not  be'-r; 
granted;  and 

(4)  refer  any  matter  to  the  C.jnmissKin 
which  the  Director  beiu",  es  should  be 
acted  upon  by  the  Commission. 

Appendix  A — Commission  Opinion  No 
154-B  Rate  Base  Calculation 

Note. — This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

This  schedule  is  for  ratemakmg 
pu.'-poses  only  The  1983  "Cost  of 
Reproduction  New"  is  directly  from  the 
Carrier's  1983  Valuation  Docket  for  that 
year '  Complete  a  separate  schedule  for 
each  system. 

Name  of  system- 


Item 

Plant: 

1  Cost  of  Rec'Odijct'Oo 
Naw  ' 

2  Land 

3  Rights  of  VVay 

4  AFUDC  

5  Additions  at  Cost 

6    Total  plant 

Accrued  Depreciation: 

7  Plant  in  Service 

8  Rights  of  Way. 

9  AFUDC  

10  Retirements 

11     Total  aeprsciation 

12  Accumolated        De- 
ferred income  Taxes 

Working  capital 

13  Material    and    Sup- 
plies. 


1983 


'993^ 


N/A 
N/A 


N/A 

M'A 


Item 

i9a3 

1993" 

14    Prepayments 

"  5     Oi'  :nventofv 

'6     '^ota:  won<ing  cap- 

to' 

■7    Aa:^>e<^  Dp'prf»a  ''"i- 

»sl,'A 

rxxne 

^8     Amcrtizati&r  o*  Start- 

N/A 

ing    Rate    base    Write- 
up 
'9    "^otai     Equfty     Rate 

<iasB  !'i.6-L11-L12  ♦ 

k 

l'6+L17'-L18. 

20     Parent  Company  Eq- 

N  A 

uiTy  Cap'talization 

21     Eguiry     Rate     tiase 

\  A 

(L19XL2C;                       1 

'  Applicable  onty  tc  pip'e'nes  • 
before  January  1    i984 

*This  cak:uia^o^,  s-^eet  iS  t,:;.f  .-y 
(19931    tt   IS  in!6n,3eG   oo'v   as  a 
demonstrate  tt^e  lo'^   it  fiay  t>€  '■,&. 
calculate  f*acri  mte^'veni'^g  vea'  M' 
arx}   r^e   cur^e'^i:   year   tc    -ia-ve   i 
years    figures    if  caicuiatKXss  '-.avt* 
been   fiied   tor   if^'ervening   yfea's 
yea^s    Deg-nm-.g    w't^^    t^e    sas;    ' 
cuTent  year  need  oe  s'lcw-: 


:»ar  or^y 

npJe  to 

-cessary  to 

■aen  1983 

e   current 

^'evKXisly 

z    ':     "•a 


'  Applicable  only  to  pipelines  in  existence  before 
January  1,  19a4. 


ENVIRONMENTAL  PROTECTiCN 
AGENCY 

4C  CFR  Part  300 

[FRL-4678-7] 

National  Oii  and  Hazardous 
Substances  PoMution  Contingency 
Plan,  National  Priorities  List 

AGENCV:  Environmental  Protection 

.-'ri^t^'icy. 

action:  Notice  of  intent  to  delete 
Fi-''']c:r]e  Lab  (Yakima)  from  the 
N  • :   :  •   Priorities  List:  request  for 

;  uniu:eri's. 

SUMMARY  The  Environmental  Protection 
A^.  :  v   EPA)  Region  10  announces  its 
ntent  to  delete  the  Pesticide  Lab 
iYakjma)  from  the  National  Priorities 
List  (NFL)  and  requests  public  comment 
on  this  proposed  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Com.pensation,  and  Liabihty 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  tne  State  of  Washington 
Department  of  Ecology  (Ecology)  have 
determined  that  rf-sponse  actions  have 
been  carried  out  undpr  the  Resource 
Conservation  and  Recc,;verv  A:t  (RCRA), 
that  the  Site  poses  no  sign.h^ant  threat 
to  public  health  or  the  environment  and, 
therefore,  further  remedial  measures 
pu.-suant  to  CERCLA  are  not 
appropriate 


DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before  August 

12    IQ-T 

ADDRESSES:  Comments  may  be  mailed 
to:  Sean  Sheldrake,  Environmental 
Protection  Agency.  1200  6th  Avenue. 
Mail  Stop:  HW-113.  Seattle. 
Washington  98101. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  10 
public  docket  which  is  available  for 
viewing  at  the  Yakima  Site  information 
repositories  at  the  following  locations: 
Washington  Department  of  Ecology. 
Central  Regional  Office,  attn.  John 
Jones,  106  South  6th  Avenue.  Yakima, 
Washington  98902. 
United  States  Environmental  Protection 
Agency,  Region  10  Hazardous  Waste 
Division— Records  Center,  attn:  Lynn 
Williams.  1200  6th  Avenue,  Seattle, 
W^^shinf *'^"  o°i'^'' 

FO'R  FURTHER  iNF'CRMA'lON  COSTACT: 

Sean  Sheldrake,  U.S.  EPA  Region  10. 
1200  6th  Avenue.  Mail  Stop:  HW-113. 
Seattle.  Washington  98101,  (206)  553- 
1220. 

SUPPLEME^f^ARv  iKPORUi'^tOs 

TableofConfeiiis 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

r.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  10  announces  its  intent  to 
delete  a  site  from  the  National  Priorities 
List  (NPL),  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
risk  to  human  health  or  the 
environment.  EPA  has  the  discretion  to 
use  its  authorities  under  CERCLA  or 
RCRA,  or  to  designate  a  state  with 
remedial  authorities  to  accomplish 
appropriate  cleanup  at  sites  Usted  on 
the  NPL.  As  described  in  §  300.425(e)(3) 
of  the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
actions. 

EPA  plans  to  delete  tHe  Pesticide  Lab 
(Yakima)  Site  at  3706  West  Nob  Hill 
Boulevard,  Yakima,  Washington  98902 
from  the  NPL. 

EPA  will  accept  comments  on  this 
Site  for  thirty  days  after  publication  of 
this  notice  in  the  FederaJ  Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
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discusses  ihe  Pesticide  Lab  (YitimaJ 
Site  and  explains  how  the  Site  meets  the 
deletion  cnteria 

n.  NPL  Deletion  Criteria 

Section  300  425(e)  of  the  NCP.  40  CFR 
300  425fe),  provides  that  releases  may 
be  deleted  from  or  recategorize<i  on  the 
NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  release  from  the  NPI-.  EPA 
shall  consider,  in  consultation  with  the 
state,  whether  any  of  the  following 
criteria  have  been  met: 

[i]  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required. 

til)  All  appropriate  Fund-financed 
response  under  CERCL.^  has  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate,  or 

(lii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  tlierefore,  tak.ng  of 
remedial  measures  is  not  appropriate 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  abovo 
levels  that  allow  for  unlimited  use  ar.d 
unrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  this  Site, 
where  hazardous  substances  are  not 
above  health  based  levels  and  hiture 
access  does  not  require  restriction, 
operation  and  maintenance  activities 
and  five-year  reviews  will  not  be 
conducted,  However,  if  new  information 
becomes  available  which  indicates  a 
need  for  further  ai.tion.  EPA  may  initiate 
remedial  actions  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NTL.  the  site  may  be  restored 
to  the  NPL  without  the  application  of 
the  Hazard  Ranking  System. 

m.  Deletion  Procedure* 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  [\] 
A  notice  was  published  in  the  local 
newspapers  and  distributed  to 
appropriate  federal,  state  and  local 
officials  and  other  interested  parties 
announcing  a  30-day  public  comm.ent 
period  on  EPA's  clean  closure 
determination  under  RCRA  and  the 
proposed  No  Further  Action  decision 
under  CERCLA  (no  public  comments 
were  received  in  opposition  to  EPA's 
findings):  (2)  EPA  Region  10  believes 
that  the  remedial  investigation  showed 
that  the  releases  at  the  Site  pose  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  EPA  issued 


a  No  Further  Action  Record  of  Decision 
(ROD)  after  the  public  comment  period 
ended.  (3)  Ecology  has  concurred  with 
the  ROD  and  the  proposed  deletion 
decision,  and  (4!  all  relevant  documents 
have  been  made  available  for  public 
review  in  the  local  Site  information 
repositories. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  to  assist  Agency 
management  As  mentioned  in  Section 
I!  of  this  Notice,  40  CFR  300.425(e)(3) 
states  that  deletion  of  a  site  from  the 
NPL  dews  not  preclude  eligibility  for 
huture  Fund-financed  response  actions. 

For  delet-on  ot  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  The  Agency  will 
prepare  a  Responsiveness  Summary 
where  sii^nificant  public  comments  are 
addressed. 

A  deletion  occurs  when  the  Regional 
Admiinistrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
bv  the  Regional  office. 

rv.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 

the  Agency's  rationale  for  the  intention 
to  delete  this  Site  from  the  NTL. 

A  Site  Characten sties 

The  Site  Usted  on  the  NPL  as  the 
Pesticide  Lab  (Yakima)  Site  is  located 
withm  the  Yakim.a  Agricultural 
Research  Laboratory  (YARL)  in  the  city 
of  Yakima.  Yakima  County,  'Washington. 
Approximately  50,000  people  are 
located  in  Yakima,  The  Research 
Laboratory  consists  of  numerous  office 
and  laboratory  research  buildings. 
warehouses,  storage  sheds,  maintenance 
buildings  and  greenhouse/hothouse 
buildings  occupying  approximately 
1'5%  of  an  approximately  10  acre  parcel 
m  Yakima  The  remaining  acreage  is 
used  for  cultivation  of  row  crops  and 
fp,iit  trees  YARL  is  situated  in  a 
residential  area  within  one-half  mile  of 
three  schools,  two  hospitals  and  three 
shopping  centers  The  Site  consists  of  a 
septic  tank,  disposal  pipe,  washdown 
pad  and  drainfield  system  used  for  the 
disposal  of  dilute  pesticide  compounds 
used  at  the  YARL. 

B  History 

The  research  laboratory,  originally  an 
ordiard,  has  been  in  operation  since 
1961.  The  primary  activity  at  the 


laboratory  involves  the  development  of 
insect  control  technologies  that  benefit 
fruit  and  vegetable  agriculture  in  the 
Pacific  Northwest.  Records  indicate  that 
the  area  was  sprayed  with  various 
pesticide  compounds  including 
persistent  chlorinated  hydrocarbon 
pesticides  such  as  DDT,  Dieldrin.  and 
Lindane.  Workers  at  the  laboratory  used 
a  modified  septic  and  drainfield  system 
to  discharge  dilute  waste  pesticide 
compounds.  The  system  consisted  of  a 
300  gallon  concrete  septic  tank  which 
drained  a  convenlional  toilet/sink  and 
an  outside  concrete  surface  washdown 
pad.  Tank  effluent  was  discharged 
through  a  tile  drain  connected  to  a  sink 
in  a  storage  shed.  Approximately  5,000 
gallons  of  rinsate  from  equipment 
cleaning  operations  and  less  than  250 
gallons  of  residual  pesticide  solutions 
were  discharged  into  the  system 
annually  for  about  20  years  (from  1965 
to  1985).  Diluted  pesticides  known  to 
have  been  introduced  into  the  system 
with  wastewater  include  but  are  not 
hmited  to  Gulhion.  Sevin,  Malathion. 
Parathion.  Tetraethylpyrophosphate 
(TEPP),  DDT.  Temik.  Methoxychlor. 
Kelthane.  Lindane.  Captan.  Cyprez  and 
Benelate.  Heavy  metals,  including  lead 
arsenate,  and  pesticide  concentrates 
were  never  discharged  to  the  wptic 
tanky drainfield  system.  The 
unpermitted  discharges  resulted  in 
investigations  under  RCRA  and 
CERCLA  at  the  YARL  facility.  There 
were  concerns  that  pesticides  and 
solvents  had  leached  into  the 
uppermost,  shallow,  drinking-water 
aquifer  because  of  the  presence  of 
highly  permeable  sands  and  gravels. 

YARL  submitted  a  RCRA  part  A 
permit  application  in  September  1980 
and  received  interim  status.  A 
preliminary  assessment  and  site 
Investigation  (PAySI)  was  conducted  in 
June  1982.  Field  work  for  the  PA^SI  was 
limited  to  shallow  soil  sampling  and  a 
failed  attempt  to  drill  to  groundwater. 
The  PA/SI  concluded  that  soil  was 
contaminated  due  to  discharges  from 
the  septic  system  and  that  grotindwater 
contamination  was  likely,  based  on  an 
assumed  groundwater  depth  of  20  feet. 
(Later  the  correct  depth  was  determined 
to  be  35  feet).  Based  on  the  results  of  the 
PAySL  the  Site  was  proposed  for  the 
NPL  in  December  1982  and  finalized  on 
September  8, 1983  (48  FR  40658).  The 
Site  is  currently  on  the  NPL,  based  on 
the  original  1982  Hazard  Ranking  Score 
of  29.33. 

On  June  2, 1988,  a  RCRA  Facility 
Assessment  (RFA)  was  completed 
which  included  a  preliminary 
characterization  of  the  conditions  at  the 
Site,  identified  additional  work  needed 
to  fully  characterize  ♦h*;  Site,  and 
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described  the  results  from  a  vhual 
inspection.  The  RFA  assessed  exposure 
pathways  that  may  be  of  concern  given 
tiie  nature  of  the  releases  at  the  Site  and 
the  substances  released.  Preliminary  on 
site  sampling  identified  pestiades  in 
septic  tank  water  and  the  surrounding 
subsurface  soil.  The  report  concluded 
that  the  extent  of  groundwater  arid  soil 
contammation  could  not  be  assessed 
without  more  information. 

C  Characterization  of  Risk 

Prior  to  remediation,  the  preliminary 
environmental  pathways  of  concern 
related  to  the  hazardous  waste  disposal 
system  were  groundwater,  on-site  soils 
and  possibiv  surface  water 

In  1988,  YARL  removed  the 
dramfield,  sampled  soil  within  and 
outside  the  excavated  di-ainfieid  area, 
sampled  and  gathered  additional 
groundwater  monitoring  and  sampling 
information  from  four  monitoring  wells 
and  performed  in-situ  aquifer  testing 
Sampling  was  conducted  for  e  lengthy 
list  of  primary  and  indicator  parameters 
developed  to  determine  groundwater 
quality  and  to  monitor  for  the  presence 
of  the  compounds  believed  to  nave  bwn 
discharged  through  the  septic  tanL' 
drainfield  system. 

The  results  of  the  study  indicated  tliat 
the  groundwater  was  generally 
uncontaminated  and  that  the  likelihood 
for  groundwater  cnntammatiou,  as  a 
result  of  the  hazardous  waste  disposal 
activities,  was  ver}'  low  at  the  Site.  The 
study  detected  a  variety  of  hazardous 
pesticides  and  carrier  solvents  in  the 
tank  sludge  and  drainfield.  Based  on 
these  data.  EPA  decided  that  the  Site 
was  subject  to  the  requirements  for 
nazArdous  waste  treatment,  storage,  and 
disposal  (TSD)  facilities,  under  RC3^ 

D.  Remedial  Action  Selected  cn.i 
Implemented  Under  RCfLA 

Based  on  the  hazard  ranking  score 
and  the  initial  groundwater  data,  clean 
closure  pursuant  to  RCRA  req.urements 
for  interim  status  facilities  (40  CFR  part 
2b5)  was  undertaken  instead  of 
initiating  either  a  subpart  B  aypiicatiori 
under  RCRA  or  conducting  a  Remedial 
Investigation  and  Feasibility  Study 
pursuant  to  CERCLA.  This  approach  is 
consistent  with  Ecology's  Model  Toxics 
Control  Act  Cleanup  Regulations. 

An  initial  closure  plan  ("cleanup 
plan")  for  the  septic  lank  and  dramfield, 
including  a  monitoring  plan  f  ir 
sampling  and  analyzing  grourdwater 
and  soil,  had  been  submitted  l>y  YARl. 
to  EPA  in  Januar)  1985.  Four 
groundwater  monitoring  wellr  were 
installed  in  April  198e  at  the  Site  With 
site  riska  further  characterized,  a  final 
revised  closure  plan  was  submitted  on 


September  12,  1989  for  approval  The 
September  12.  1989  final  draft  Closure 
Plan  was  released  for  public  comment 
in  December  1989.  No  comments  vkere 
received  The  Qo.sure  Plan  wa* 
approved  on  January  30,  1990,  Aj, 
wquired  by  the  approved  Closurs  Plaii. 
three  additional  wells  were  dnlied  aiid 
completed  by  ]u!y  1990. 

The  principal  elements  of  the  Ciosur* 
Flan  focused  on  removing  Uie  pc'erj'ib", 
sources  of  contamination  through 
removal  and  disposal  of  the  sepMr  ;ank 
contents,  dxcavation  and  rfmovhi  of  the 
spptic  tank  itself,  washdown  pjiii 
rpinovai.  additional  bacJcground  soil 
sampling,  e\ca^■atlon  and  rem'..'V6!  of 
contanunated  soil  to  obtain  Llbaniip 
levels,  c;onfLn:iati,:nai  M;ii  sampling 
around  the  removed  strjctures, 
installation  of  gro-undwater  momtoring 
wells  and  one  year  of  groundwater 
sampling,  Cai(^iiiation  cf  r  lean  up  levels 
for  contaminants  at  this  Site  were  based 
on  EPA's  proposed  RCRA  subpart  S 
standards  as  described  m  55  FR  30798, 
July  27.  1990,  Where  cleanup  levels  for 
specific  contaminants  were  not 
identified,  consistent  with  subpart  S, 
the  Agenrv  approved  cleanup  levels 
based  on  a  cumulative  nuiiuorcuiGgeaic 
nsk  esthnate  of  less  than  1,0  assuming 
daily  intake  and  a  lifetime  incremental 
cancer  nsk  of  less  than  one  in  a  million 
{within  ETA's  and  Ecology's  acceptable 
risk  range  for  carjunogensl. 

Approximately  40  cubic  yards  of 
contaminated  soil  ccntainms  pesticides 
sDove  the  cleanup  levels  were  removed 
from  the  former  tank,  pad  area  and 
disposed  of  at  a  psnni'ted  hazardous 
waste  TSD  faciUty.  Two  background 
s.a.T,p!es  thken  during  the  initial  closure 
pha.^8  (tank/pad  removal)  show  low 
parts-per-buiion  levels  of  pesticide 
residuals  suci:  as  Dieldrin  and  DDT. 
These  and  similar  substances  are 
e.xpectod  to  be  found  in  this  area  due  to 
histcncal,  legal  application  of  pesticides 
totally  unrelated  to  the  former  YARL 
septic  disposal  practicjis. 

ConfirmationE!  analysis  of  samples  of 
remaining  soil  has  not  detw-'ed 
significant  concentrations  of  PCBs. 
volatile  organics  semi-volatile  organics 
or  me'als.  Organophosphorus 
pesticides,  identified  m  the  tank 
contents,  were  not  present  in  significant 
quantities  in  Site  soils.  Final 
confirmationai  soil  samphng  indicated 
that  average  DDT  and  Dield-in 
concentrations  were  below  cipanvip 
levels,  Endrin  and  Endnsulfan  were 
several  orders  of  magninide  (100  to  1000 
times]  below  cleanup  levels,  and  other 
organochlorine  pesticides  were  not 
detected. 

Analytical  data  based  on  quarterly 
monitoring  [45  valid  samples  in  5 


quarters)  indicate  groundwater 
concentrations  of  DDT,  Dieldrin  and 
other  regulated  pesticides  did  not 
exceed  health-based  criteria  ir  <  eenup 
levels.  No  organic  compounoi  v,er8 
detected.  Minor  quantities  of  metals, 
including  mercun    \  <  ■  rium.  and  zinc, 
were  detected  beiow  iht>  maximum 
contaminant  levels  (MCL«)  for  drinking 
water. 

Confirmationai  monitoring  of  toil  and 
groundwater  demonstrate  that  no 
significant  risk  to  public  health  or  the 
environment  is  poeed  by  residual 
materials  rernbin.iiK  .ii  the  Site  and 
operation  and  n :      ' «  nance  activities  are 
not  required  at  ;;.*f  :  i-^.  Baaed  on  the 
removal  of  contaminated  eqxiipment  and 
excavation  of  contaminated  soil.  EPA 
and  Ecology  believe  that  hazardous 
substances  have  been  removed  from  the 
Site  so  as  to  allow  for  unlimited  use  and 
unrestricted  exposure  within  the  Site, 
that  the  Site  is  protective  of  public 
health  and  the  environment  and  no 
furiher  remedial  action  is  needed  at  the 
Site.  Accordingly,  EPA  will  not  conduct 
"five-year  reviews"  at  this  Site. 

No  environmental  risk  has  been 
identified  for  this  Site.  For  example,  no 
critical  habitats  or  endangered  speciee 
or  habitats  of  endangered  spedes  have 
been  identified  for  this  Site. 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NFL  if  the  "remedial 
Investigation  has  shown  that  the  release 
poses  no  significant  threat  to  public 
health  or  the  envinmment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate."  EPA,  writh 
concurrence  of  Ecology,  believes  that 
this  criterion  for  deletion  has  been  met 
The  abbreviated  Remedial  Investigatioa 
and  Record  of  Decision  for  the  Site 
conclude  that  there  is  no  significant 
threat  to  public  health  or  the 
environment  and  therefore  no  further 
remedial  action  is  necessary.  Therefore, 
EPA  is  proposing  deletion  of  this  Site 
from  the  NPL  Documents  supporting 
this  action  are  available  from  the  docket 

Dated:  lune  2, 1993. 
GerAJd  A.  LiiuMiti, 
Acljn^  Regional  Administrator,  Region  10. 

TR  rVic  q.?-T;544  Fi!«d  7-12-S3;  8  45  am| 

mLUHO  cx>ot  a6«6«<k4< 


37696 


Federal  Register  /  Vol.  58,  No    132  /  Tuesday.  July  13.  1993  /     Proposed  Rules 


UMI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dock»t  No.  93-201;  RM-8213.  RM- 
t252] 

Radio  Broadcaating  Sarvlcea;  Walla 
Walla  and  WaHaburg,  WA 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Prcpo^ed  rule 

SUMMARY:  The  Commission  requests 
comments  on  two  mutually  exclusive 
rule  making  petitions  The  first  was 
filed  by  Walla  Walla  Christian 
Boardcasters  proposing  the  allotment  of 
Channels  256.\  and  270A  at  Walla 
Walla.  Washington,  as  the  community's 
fifth  and  sixth  local  commercial  FM 
transmission  sen-ices.  The  second  was 
filed  by  Brett  E,  Miller  proposing  the 
allotment  cf  Channel  270C3  at 
Waitsbu.'-g,  Washington,  as  its  first  local 
aural  transmission  ser%-ice.  See 
Supplementary  Information  infra. 
DATES:  Comments  must  be  filed  on  or 
before  August  30,  1993.  and  reply 
comments  on  or  before  September  14, 
1993 

ACORESSES:  Federal  Communications 
Com.mission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  coimsel  or 
consultants,  as  follows:  John  F. 
Ga.-^jglia,  Esq  ,  Pepper  &  Corazzini, 
1776  K  Street.  NW..  suite  200, 
Washington.  DC  20006  (Counsel  for 
Walla  Walia  Christian  Broadcasters); 
and  Brett  E.  Miller,  11608  Blossomwood 
Court.  Mocrpark,  California  93021 
(Petitioner  for  W^aitsDurg,  W.M. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P  McDonald,  Mass  Media 
Bureau,  (202)  534-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
svmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-201.  adopted  June  24,  1993,  and 
released  [uly  8.  1993  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  test  of  this  deasion  may  also 
be  purcihased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc,  (202)  857- 
,3800,  2100  M  Street,  NW  ,  suite  140. 
Washington,  DC  2003^ 

Channels  256A  and  270A  can  be 
allotted  to  Walla  Walla  in  compUance 
with  the  Commission's  minimum 
distance  separation  requirements  at  the 


same  ref.irence  coordinates  without  the 
impositirm  of  a  site  restriction.  The 
coordinates  for  Channels  256A  and 
270.\  at  Walla  Walla  are  North  Latitude 
4B-04-12  and  West  Longitude  118-19- 
48  Channel  270C3  can  be  allotted  to 
Waitsburg  in  compliance  with  the 
Comm.ission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.2  kilometers  (1,4  mi'es) 
southwest  to  avoid  a  short-spacing  to 
Station  KTSL.  Channel  270C3,  Medical 
Lake,  Washington,  The  coordinates  for 
Channel  270C3  at  Waitsburg  are  North 
Latitude  46-15-10  and  118-09-56, 
Since  Waitsburg  is  located  within  320 
kilometers  (200  miles)  of  the  U  S,- 
Canadian  border,  concurrence  by  the 
Canadian  government  has  been 
requested. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  tliis 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules      ' 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Chief,  Allocations  Branch,  Policy  and  Bules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  93-16579  Filed  7-12-93;  8  45  air,; 
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47  CFR  Part  73 

[MM  Docket  No.  93-182,  RM-8269] 

Radio  Broadcasting  Services; 
Columbiana,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Columbiana 
Broadcasting  Company,  requesting  the 
allotment  of  FM  Channel  268A  to 
Columbiana.  Alabama,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  33-10-04  and  86- 
38-45, 

DATES:  Comments  must  be  filed  on  or 
before  August  30, 1993.  and  reply 


comments  on  or  before  September  14, 
1993, 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554,  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
J,  Hayes,  Jr.,  Esq.,  13809  Black  Meadow 
Road,  Greenwood  Plantation, 
Spotsylvania,  'VA  22553, 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
93-182,  adopted  June  18,  1993.  arid 
released  July  8.  1993,  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  'Washington,  IX,  The 
complete  tex1  of  this  decision  may  also 
be  purchased  from  tlie  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc  .  (202)  857- 
3800.  2100  M  Street.  NW,,  suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  19B0  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subiect  to  Comimission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  l,1204fbl  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1,415  and  1,420 

List  cf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief.  Allocations  Branch.  Polity  and  Rules 

Division.  Mass  Media  Bureau. 

!FR  Doc,  9,3-16580  Filed  7-12-93;  8;45  am] 
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47  CFR  Part  73 

(MM  Docket  No,  93-185,  RM-8249] 

Radio  Broadcaating  Services;  Estes 
Park,  CO 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 

comments  on  a  petition  for  rule  making 


DATES:  Cmxt 
before  Augi 
comments  ( 

19<53 


SUPPLEMEN1 

synopsis  of 


ijiing  proce< 
CFR  1  415  a 

List  of  Sub|< 

Radio  bro 
Federal  Comi 
Michael  C.  K 

Chief,  Allocai 
Division,  Mas 
[FR  Doc  93-: 

aiLUNO  COOC  I 


Federal  Register  /  Vol.  58.  No.  132  /  Tuesday,  July  13    1993    '     Projxjsed  Riiles 


3  7697 


filed  by  Hambric  Associates,  seeking  the 
allotment  of  Channel  271 A  to  Estes 
Park,  Colorado,  as  that  community  s 
first  local  FM  service.  Coordinates  used 

for  this  proposal  are  40-22-22  and  105 

33-45 

DATiS:  Comments  must  be  fil»d  on  or 
before  August  30,  1993,  and  rpply 
f  omments  on  or  before  Septemb*'r  14. 

1CW3, 

ADORCSSES;  Secretary.  F»derdl 
CQ.TimunKat;or!S  Commission, 
Washington.  DC  20554  In  addinon  to 
filing  comments  with  the  Ffl., 
! interested  parties  should  ser/e  the 
petitioner,  as  follows:  Hambnc 
.^.^^oriates,  Attn  :  MR.  ^iaralwic.  10976 
E  Crostiiiie  Place,  Engiewood,  CO 
R^'lll. 

FOR  FOf^r^Kn  »f>FO«lyUTK3W  COfTTACT: 

'iancv  josae:,  MdSf  Media  Bj'«au,  (202) 

634-f.5jO, 

SUPPLEMENTARY  SNFORI4ATK5N:  This  rs  a 
synopsis  of  ti),e  (x'mnussion's  N',)tii.e  of 
Proposed  Rule  Making,  MM  Dod-t  No 
9.3-185,  adopted  June  18.  1993,  and 
released  July  6,  1993  The  full  text  of 
this  Commis.sion  dwnsion  is  available 
tor  inspection  and  copying  during 
normal  business  hours  m  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street,  N\V,,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
ropy  contractors.  International 
Transrription  Service,  Inc.,  (202)  S57- 
3800,  2100  M  Stroet,  N\V    suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 

this  pro<:eeding. 

Members  of  the  public  should  note 
'hdt  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  llie  matter 
IS  no  longer  subject  to  Commi.ssion 
consideration  or  court  review  all  ex 
parte  contacts  are  prohihitt-d  lU 
Con:',mission  pr;x:eediigs.  such  as  tlus 
one,  which  involve  channel  allotments. 
See  4  7  CFR  1  12()4:h!  for  rules 
Boveming  permissible  ex  parte  contacts 

For  infonnation  regarding  proper 
niing  prcx:ed!ires  for  comments.  See  4/ 
CFR  1  415  and  1  420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

Federal  Commuaicatioos  Commisiion. 

.HJchael  C.  Ruger, 

Chief,  Allocations  Brvnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

iFR  Doc.  93-16581  Filed  r-n'^93   8  45  arr,; 

StLUMO  COOC  (712-0^-M 


NATIONAL  AEWONAimCS  AND 
SPACE  AOMIWISTRATK)N 

48  CFR  Parts  1823  and  1852 

Drug  arnl  AlcohoJ  Taattng  of 
Contractor  Employaea 

*GE,NCy;  .Natior.e'  .Aeronautics  and 

^[,:rjf  e  .'KLi.iiiriisL'-ation. 
ACnoH:  Proposed  rule. 

5UM»AABY:  NA.SA  tc^iay  publishes  a 
proposed  rule  to  implement  the  Qvil 
Space  Employee  Testing  Act  of  1991 
("the  Act"),  which  requ;r"«  NASA 
contractors  to  institute  and  maintain  a 
program  for  achieving  a  drag  ana 
alcohol-free  woritforce.  G}ntrector 
programs  shall  provide  for 
preemployment,  reasonable  suspicion, 
random,  post-acddent,  and  periodic 
recurring  (foHow-up)  testing  of 
contractor  employees  responsible  for 
safety-sensitive,  security,  or  National 
security  functions  for  use,  in  violation 
of  law  or  Federal  regulation,  of  alcohol 
or  a  controlled  substance. 
DATES:  Comments  must  be  submitted  in 
writing  on  or  before  September  13, 
1993, 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  David  Sudduth, 
Procurement  P'  l:-  v  D:v;si'jri   Code  HP), 

Office  of  Pror^.in^r^.ert,  ,N.a.':A 
Headquarters,  ",{>•'•  t  St.^v<'t   bW., 
Washin^tr.ii,  LX"  2'  S4h  t".i:imn7ents 
regard. ng  papi-r^  „j.r>.  ,rr..  :'■'■-•].  ir,  in 
addition  to  beir:^  fnrw-i;  i^.i  to  the 
designated  Agency  :>:];.'     f      r.  tact,  may 
also  be  sent  to  the  (j:f:: .  lA  h  tormation 
and  Regulator,-  ,\ff^i,'-s,  O!*':  »^  of 
Management  a;  ^  P  i,:^f!   .Mtention: 
Jonas  Neihard'  1^"-^% 
telephone  (202   1-'- 
Washington,  DC,  ic5u3 
FOR  FURTHER  INFOmI(IATX>N  CONTACT: 
David  S.  Sudduth,  Procxirement  Policy 
Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters. 
Washington,  DC  2054R,  (2021  3.58-0485. 

SUPf>'vEMEMTA,R¥  INFORMATION: 

Backgrttund 

.N'.-\S.-\  IS  publishing  a  prr'posed  rule 
fstpbhshing  N.^S.\'s  poliriHS  and 
requirements  rpya'din^  the 
development,  implementation,  and 
maintenance  of  a  drug-  and  alcohoi-free 
workplace  by  contractors  and 
subcontractors  p^rforminii  wcjrii  f'^r 
NASA. 

The  Civil  Space  Employees  Testing 
Act  of  1991.  Public  Law  102-195,  sec. 
21,  105  Stat.  1616  to  1fil9  ("the  Act"), 
was  signed  into  law  bv  t.be  F  -esident  on 
IVc ember  R,  l^^l   T^-f  „*,,cl  requires 


fher  for  NASA, 
HI 4.  3235  NTOB. 


N.^,'-^.'\  ';■  pres.rirx?  ntk::.. isiSions  ws'Jiin 
18  morith.s  'l!.:n«'  w   ' --f**  >    '.'ia!  '<*,;■, ire 
testing  of  'Ik>\:!.  ,S,A,'-,*  t^i-.-.^^.iavfe'.  nn^ 
NASA  ci'iFitniv  tr)f  erri!ii(,ivt-«s  «,  chkm:  ■,,"i>; 
8afety-sensitiN>'   -w  i,'  ■-    -i- ■:  Nft.onal 
security  function «.  f(,),r  lis*-,  ,:,  v.:  iDnon 
c'  :By<  or  Fw,;Hrfci  FH^uiation.  of  s,    ::;,  .■! 

or  a  conlToufcd  substance.  For  pur,  '  - '■•» 

of  this  proposed  rule,  the  term 
"controlled  substance"  me^is  « 
controlled  substance  in  scti^nut^  I 
through  V  of  section  202  of  the 
Controlled  Substances  Act  (21  U.S.C 
812).  and  as  further  defined  in 
regulations  at  21  CFR  1308.11-1308.15. 
Consistent  with  the  "Mandatory 
Guidelines  for  Federal  Wcwkplace  Drug 
Testing  Programs"  ("HHS  Guidelines"), 
published  by  the  Depwrtment  of  Health 
and  Human  Services  (53  FR  11970).  and 
NASA's  proposed  regulations  for  testing 
of  NASA  employees  in  accordance  with 
the  Act,  the  contractor's  drug  testing 
program  shall  test  for  the  use  of 
marijuana  and  cocaine.  NASA  may,  at 
some  point,  pubhsh  regulations 
requiring  contractor  testing  programs  to 
test  for  phencyclidines,  amphetamines, 
and  opiates,  but  such  testing  is  not  part 
of  this  rulemaking. 

Section  21(g)(lj  of  the  Act  preempts 
inconsistent  state  and  local  laws. 

The  Act  mandates,  among  other 
things,  privacy  in  collection  techniques, 
incorporation  of  the  HHS  Guidelines 
and  comparable  safeguards  for  alcohol 
testing,  quantified  confirmation  of  any 
initial  positive  result,  collection  of  split 
samples  of  body  fluid  specimens, 
confidentiality  of  test  results,  and 
scientifically  random  selection  of 
employees  to  be  tested.  The  Act  requires 
preemploymMit.  random,  post-acddent, 
and  reasonable  suspicion  testing; 
periodic  recurring  (follow-up)  testing  is 
discretionary.  NAJSA  has  elected  to 
make  periodic  recurring  (follow-up) 
testing  a  component  of  NASA's  testing 
requirements.  The  regulations  require 
contractors  to  establish  and  maintain  a 
rehabilitation  program  which,  at  a 
minimum,  provides  for  the 
identification  and  opporiunity  for 
treatment  of  those  covered  employees  in 
need  of  assistance  in  resolving  problems 
due  to  misuse  of  alcohol  or  controlled 
substances. 

The  contractor's  program  shall 
provide,  where  appropriate,  for  the 
suspension,  disquahfi cation,  or 
dismissal  of  any  employee  in  any 
instance  where  a  test  conducted  and 
confirmed  under  the  contractor's 

Erogram  indicates  that  such  employee 
as  used,  in  violation  of  applicable  law 
or  Federal  regulation,  alcohol  or  a 
controlled  substance.  Any  covered 
contractor  employee  determined  to  have 
used,  in  violation  of  applicable  law  or 
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Federal  regulation,  alcohol  or  a 
controlled  substance  shall  not  be 
permitted  to  perform  the  duties  which 
such  employee  performed  prior  to  the 
date  of  such  determination.  The 
contractor's  program  shall  further 
prohibit  any  emiplovee  from  worlcing  in 
a  sensitive  position  on  a  NASA  contract, 
unless  such  em.plcyee  has  completed  an 
appropriate  program,  of  rehabilitation 
and  the  coniractcr  has  obtained  the 
approval  of  i:.e  NASA  contracting 
officer 

The  regulations  shall  apply  to  all 
NASA  pr.me  contracts  and  to  any 
subcontract(s)  where  work  is  performed 
by  an  employee  in  a  sensitive  position. 

The  regulations  require  the 
contracting  officer  to  comply  with  the 
procedi.ires  of  FAR  23.506  regarding  the 
suspnansion  of  contract  payments,  the 
termination  of  the  contract  for  default, 
and  debarment  and  suspension  of  a 
contractor  relative  to  the  failure  to 
comply  w'uh  the>e  drug  and  alcohol 
testing  requirements.  The  specific 
causes  for  suspension  of  contract 
payments,  termination  of  the  contract 
for  default,  and  debarment  and 
suspension  are  (1)  The  contractor  fails 
to  institute  and  maintain  a  program  for 
achieving  a  drug-  and  alcohol-free  work 
force  m  accordance  with  the 
regulations,  or  (2]  such  a  number  of 
contractor  employees  having  been 
convicted  of  violations  of  criminal  drug 
statutes  or  substantive  evidence  of 
alcohol  abuse  or  m.isuse  occurring  in  the 
workplace,  as  to  indicate  that  the 
contractor  has  failed  to  make  a  good 
faith  effort  to  provide  a  drug-  and 
alrohol-frse  workforce, 

N'.\SA  has  established  a  "Mission 
Cr.tical  Space  Systems  Personnel 
Re  liability  Program  "  This  program  is 
designed  to  ensure  that  personnel 
assigned  to  mission-critical  positions/ 
duties  relating  to  the  Space  Shuttle  and 
other  cruical  space  system.s,  including 
Space  Station  Freedom,  designated 
Expendable  Launch  Vehicles  (ELV's), 
designated  payloads,  Shuttle  Carrier 
Aircraft,  and  other  designated  resources 
that  provide  access  to  space  meet 
suitability  screening  requirements  prior 
to  unescorted  access  to  areas  where  the 
Space  Shuttle  and/or  any  of  the  other 
systems  are  located  The  Space  Shuttle 
and  other  systems  are    mission  critical 
space  systems  "  The  regulations  provide 
that  any  employees  performing  in 
positions  designated  as  "mission 
critical"  pursuant  to  the  clause  set  forth 
in  the  NASA  F.\R  Supplement  at  13- 
52.246-70,  "Mission  Critical  Space 
Systems  Personnel  Reliability  Program" 
(if  the  clause  is  applicable  to  the  subject 
contract),  shall  be  subject  to  the  drug 
and  alcohol  testing  requirements. 


At  the  time  of  enactment  of  the  Act, 
N.\SA  already  had  implemented  a  Drug- 
free  VVorkslace  Program  fDF^VT)  as 
mandated  by  Executive  Order  12364, 
dated  September  15,  1086,  and  section 
503  of  Public  Law  100-71.  da?ed  July 
11, 1987,  to  govern  drug  testing  and 
address  the  use  of  illegal  drugs  by 
NASA  employees. 

The  Act  requires  certain  changes  to 
the  existing  NASA  drug  testing  lules  for 
NASA  employees  (e.g.,  it  requires  split 
sample  collections  and  preemployment 
testing  regulations,  neither  of  which  are 
currently  mandated  by  Executive  Order 
12664  or  section  503  of  Pub.  L.  lOC-71), 
as  well  as  regulations  covering  alcohol 
testing  for  NASA  employees.  NASA  is 
separately  publishing  in  the  Federal 
Register  a  Notice  of  Propose-i 
Rulemaking  OJPRMJ  amending  14  CFR 
part  1272,  which  includes  the  new  drug 
testing  (i.e.,  split  sample  collections  and 
preemployment)  and  alcohol  testing 
requirements  for  NASA  employees. 

Since  the  Act  requires  the  same 
testing  criteria  for  both  NASA 
employees  and  covered  NASA 
contractors,  the  contractor's  testing 
program  shall  be  consistent  with  the 
testing  procedures  for  NASA  employees 
being  published  in  the  NPRM  amending 
14  CFR  part  1272. 

Starting  Date  for  Dnjo  and  .alcohol 
Testing  of  N.\SA  Contractors 

NASA  requests  comments  on  the 
amount  of  time  that  contractors  will 
need,  following  contract  award,  to  begin 
their  drug  and  alcohol  testing  programs 
in  order  to  meet  the  requirements  of  the 
proposed  contract  clause.  Based  on 
these  comments,  NASA  will  include  in 
the  final  rule  guidance  to  NASA 
contracting  officers  on  the  amount  of 
time  that  is  considered  reasonable  for 
implementing  the  required  testing. 

Procedural  Requii-ements 

JExecufjVe  Order  12291 

E.G.  12291,  entitled  "Federal 
Regulation,"  requires  that  regulations  be 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  prior  to  their 
promulgation.  The  Director,  OMB,  by 
memorandum  dated  December  14,  1984, 
exempted  certain  agencv  procurement 
regulations  from  E.G.  12291  The  NTRM 
falls  into  one  of  the  types  of  regulations 
exempted  by  OMB.  Nevertheless.  NASA 
submitted  this  proposed  rule  to  OMB  for 
review  because  of  its  relationship  to  the 
proposed  testing  requirements  for 
NASA  civilian  employees. 

Review  Under  the  Regulatory  Flexibility 
Act 

The  NPRM  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980. 


Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  NPRM  reflects  the  minimum 
requirements  to  be  fully  compliant  with 
the  requirements  of  The  Civil  Space 
Employees  Testing  Act  of  1991,  Public 
Law  102-195,  section  21,  105  Stat  1616 
to  1619.  The  NPRM  establishes  no 
agency  discretionary  regulations  or 
requirements  beyond  the  minimum 
requirements  imposed  upon  the  agency 
by  statute  that  requires  testing  of  both 
NASA  employees  and  NASA  contractor 
employees  conducting  safety-sensitive, 
security,  and  National  security 
Sanctions  for  use,  in  violation  of  law  or 
Federal  regulation,  of  alcohol  ore 
controlled  substance.  Therefore,  NASA 
certifies  that  the  NTRM  will  not  have  a 
significant  economic  im.pact  on  a 
substantial  number  of  small  entities, 
beyond  the  requirements  of  the  Act. 

Review  Under  ihe  Paper^'ork  Reduction 
Act 

NASA  believes  that  minimal 
recordkeeping  requirements  are  being 
imposed  by  the  NTRM  NASA, 
therefore,  will  be  requesting  an  OMB 
clearance  for  the  NTRM  under  the 
Paperv,'ork  Reduction  Act  of  1980  (44 
use.  3501  et  seq.) 

List  of  Subjects  in  48  CFR  Parts  1823 
and  1852. 

Covemment  procurement. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
parts  1823  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1823— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

2.  Subpart  1823.5  is  added  to  read  as 

follows: 

Subpart  1823.570 — Dfu^-  and  Alcohoi-Fr»e 
Workforc« 

1823  570-1 
1823  570-2 
1823  570-3 
1823  570-4 


Scope  of  subpart. 

Definitions. 

Contract  clause. 

Suspension  of  pa>'ments, 
termination  of  contract,  and  debarment 
and  suspension  actions. 


Subpart  1823.570 
Free  Worktorce 


Drug-  and  AJcohol- 


1823  570-2 


1823.570-1     Scop*  of  aubpart 

This  subpart  sets  forth  NAS,\ 
requirements  for  mandatory  drug  and 
alcohol  testing  of  certain  contractor 


personnel.  This  Fubpar*  iinpiemfn's 
seCion  203.  National  Aerona'jtics  and 
Spaca  Act  of  1958,  as  amended,  42 
U.S.C.  2473.  72  Stat.  429:  Civil  Space 
Employee  Testing  Act  of  1991.  Public 
Law  102-195,  section  21, 105  Stat.  1616 
to  1619. 

1823.570-2     D«fin!tion«. 

.•^.'-  .  <;-  d  in  this  suDpart  employee  and 
rcnfr  i,V  d  substance  are  as  defined  in 
FAR  21  5ii3  The  use  of  a  controlled 
substance  in  accordance  with  the  terms 
of  a  valid  prescription,  or  other  uses 
authorized  by  law  shall  not  be  subject 
to  the  requirements  of  this  section. 

Employee  in  a  sensitive  position 
means  a  contractor  or  subcontractor 
employee  who  has  been  granted  access 
to  classified  information:  a  contractor  or 
subcontractor  employee  in  other 
positions  that  the  contractor  or 
subcontractor  determines  could 
reasonably  be  expected  to  affect  safety, 
wcurity,  National  security,  or  functions 
other  than  the  foregoing  requiring  a  high 
degree  of  trust  and  confidence. 

1823.570-3     Cont,-3c1  clause. 

fa)  The  contracting  officer  shall  insert 
'he  clause  at  1852.223-74,  "Drug-  end 
Alcohol-Free  Workforce,"  in  all 
solicitations  and  contracts  that  require 
contractor  employees  to  have  access  to 
classified  information;  perform  in 
positions  responsible  for  safety- 
sensitive,  security,  or  National  security 
functions  in  the  performance  of  work 
under  a  Government  contract;  perform 
in  positions  designated  "mission 
critical"  pursuant  to  the  "Mission 
Critical  Space  Systems  Personnel 
Reliability  Program"  clause  set  forth  at 
1852.246-70;  or  when  the  contracting 
officer  determines  that  the  clause  is 
necessary  for  the  purpose  of  protecting 
the  health  or  safety  of  those  using  or 
affected  by  the  product  of,  or 
pyrfo.-mance  of,  the  contract. 

[b)  The  clause  shall  not  apply  to 
commercial  or  commercial  type 
products  as  contemplated  in  FAR 
11  001  The  clause  shall  not  apply  to  a 
c  onL'ac:!,  or  to  the  part  of  a  contract,  that 
!S  performed  outside  of  the  l.'nited 
States  and  its  terrnories  and 
possessions.  The  clause  shail  not  'ipply 
So  any  contract  t>*low  thct  sir.aii 
purchase  threshold  as  set  forth  in 
section  4(11)  of  the  Of'ice  of  Federal 
Procuren-.ent  Poli(->-  Act  (41  U  S.C.  403). 

1823.570-4    Suspension  of  paymenu, 
termination  of  contract,  and  debarment  and 
suspension  actions. 

(a)  The  contracting  officer  shall 
comply  with  the  procedures  of  FAR 
23.506  regarding  the  suspension  of 
contract  peyraents,  the  tf  rmination  nf 


the  central  '  ^■■■r  default,  and  debarment 
ar.d  s'jspeiision  of  a  contractor  relative 
to  failure  \o  comply  wth  NFS 
1852.233-74,  Drug-  and  Alcohol-Free 
Workforce. 

(b)  For  purposes  of  NFS  1852.233-74. 
Drug-  and  Alcohol-Free  Workforce,  the 
specific  causes  for  suspension  of 
contract  payments,  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  the  contractor  are: 

(1)  The  contractor  fails  to  comply 
with  the  specific  requirements  of 
paragraphs  (b).  (c),  (d)  and  (e)  of  the 
contract  clause  set  forth  at  NFS 
1852.233-74;  or 

(2)  Such  a  number  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drug  statutes  or 
substantive  evidence  of  alcohol  abuse  or 
misuse  occiuring  in  the  workplace,  as  to 
indicate  that  the  contractor  has  failed  to 
make  a  good  faith  effort  to  provide  a 
druB-  and  alcohol-free  workforce. 

P.fiPT  185i--'SOLlC'",A^:ON 
PROVISIONS  A.ND  COf>^TR,ACT 
CLAUSES 

J.  Secuon  1852.223-74  is  added  to 
read  as  follov/s: 

1352.223-74     Drug-  »'>i  a. cc^t ■-;'«-© 
workforce. 

As  prescribed  in  1823.570-3,  insert 
the  following  clause: 
Drug-  and  alcohol-free  workforce  (xxxx  1993) 

(a)  Definitions.  As  used  in  this  clause  the 
terms  employee,  controlled  substance,  and 
employee  in  a  sensitive  position,  are  as 
defined  in  NFS  1823.570-2. 

(b)  The  Contractor  shall  institute  and 
maintain  a  program  for  achieving  a  drug-  and 
alcohol-free  workforce.  As  a  minimum,  the 
program  shall  provide  for  preemployment. 
reasonable  suspicion,  random,  and  post- 
accident  testing  of  contractor  employees  in 
sensitive  positions  for  use.  In  violation  of  law 
or  Federal  regulation,  of  alcohol  or  a 
controlled  substance.  NASA  Management 
Instruction  (NMI)  3792.3B,  "NASA  Plan  for 

a  Drug-Free  Workplace,"  dated  December  17, 
1991,  in  Appendix  C  of  the  NMI.  sets  forth 
guidelines  that  NASA  follows  in  making 
determinations  as  to  which  of  its  employees 
are  in  sensitive  positions.  Contractors  may 
follow  these  NASA  guidelines  in  making 
determinations  as  to  which  of  its  employees 
performing  on  this  contract  are  "employee(s) 
in  a  sensitive  position,"  and  are  thus  subject 
to  the  testing  requirements  of  this  clause. 
Any  employees  performing  in  positions 
designated  as  "mission  critical"  pursuant  to 
the  clause  set  forth  at  1852.246-70,  "Mission 
Critical  Space  Systems  Personnel  Reliability 
Program"  [if  the  clause  is  applicable  to  this 
contract),  shall  be  subject  to  the  testing 
requirements  of  this  clause.  The  Contractor's 
drug  testing  program  shall  test  for  the  use  of 
marijuana  and  cocaine.  The  Contractor's  drug 
testing  program  shall  conform  to  the 
Mandatory  Guidelines  for  Federal 
Workplace  Dnjg  Testing  Programs" 


published  by  the  Department  of  Health  and 
Human  Services  (53  FR  11970),  April  11. 
19S8,  and  the  requirements  set  forth  in  14 
CFR  part  1272,  "Procedures  for  NASA  Drug 
Testing  and  Alcohol  Testing  Programs." 

(c)  "rhe  Contractor's  program  snail  provide, 
where  appropriate,  for  the  suspension, 
disqualification,  or  dismissal  of  any 
employee  in  any  instance  where  a  test 
conducted  and  confirmed  under  the 
Contractor's  program  Indicates  that  such 
employee  has  used,  in  violation  of  appUcable 
law  or  Federal  regulation,  alcohol  or  a 
controlled  substance. 

(d)  Any  such  employee  determined  to  have 
used,  in  violation  of  applicable  law  or 
Federal  regulation,  alcohol  or  a  controlled 
substance  after  the  initiation  of  contract 
p>eriormance  who  engaged  in  such  use  while 
on  duty;  or  prior  to  such  use  had  undertaken 
or  completed  a  rehabilitation  program 
describied  in  paragraph  (e)  of  this  clause,  or 
following  such  determination,  refuses  to 
undertake  such  a  rehabilitation  program:  or 
folloMdng  such  determination,  fails  to 
complete  such  a  rehabilitation  program,  shall 
not  be  permitted  to  perform  the  duties  which 
such  individual  performed  prior  to  the  date 
of  such  determination.  The  Contractor's 
program  shall  further  prohibit  any  such 
employee  from  working  in  a  sensitive 
position  on  a  NASA  contract,  unless  such 
employee  has  completed  a  program  of 
rehabilitation  described  in  paragraph  (ej  of 
this  clause  and  the  Contractor  has  obtained 
the  approval  of  the  Contracting  Officer. 

(e)  The  Contractor  shall  institute  and 
maintain  an  appropriate  rehabilitation 
program  whic  h  shall,  as  a  minimum  provide 
for  the  identification  and  opportunity  for 
treatment  of  employees  whose  duties  Include 
responsibility  for  safety-sensitive,  sectirity.  or 
National  security  functions  who  are  in  need 
of  assistance  in  resolving  problems  with  the    * 
use  of  alcohol  or  controlled  substances. 

(f)  The  requu^ments  of  this  clause  shall 
take  precedence  over  any  state  or  local 
Government  laws,  rules,  regulations, 
ordinances,  standards,  or  orders  that  are 
inconsistent  with  the  requirements  of  this 
clause. 

(g)  This  clause  shall  apply  to  the  prime 
contract  and  to  any  subcontract  where  work 
is  performed  by  an  employee  in  a  sensitive 
position. 

(End  of  clause) 

(FR  Doc.  93-15182  Filed  7-12-93;  8:45  ami 
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SWMARr:  The  US  Fish  and  Wildlife 
Ser.-.re  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the  Alaska 
breeding  popu'.ation  of  the  dovekie  [Alle 
izlie]  to  the  List  of  Endangered  and 
Threatened  VS  :idufe  The  Service  finds 
the  petition  did  not  present  substantial 
informatior.  indica'itig  tr.e  requested 
action  rrjay  t>e  warranted   The  Alaska 
breeding  population  of  dovekies  does 
not  meet  the  definition  of  species  under 
section  3(15)  of  the  Endangered  Species 

DATES:  The  Uiidmg  announced  in  this 
notice  was  made  on  July  6,  1993. 
CommenU  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Office  at  the  address  listed  below 


un*i: 


ther  notice. 


ADDRESSES:  Information,  commeDts.  or 
quest! ons<x>nc8ming  the  Alaska 
dovelue  petition  may  be  submitted  to 
the  Field  Supervisor.  Anchorage 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service.  605  West  4th 
Avenue,  room  G-62,  Anchorage,  Alaska 
99501.  The  petition,  finding,  supporting 
data,  and  comments  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  £i.'V-jr>!^s 

pOfl  eijPTHEa  INFOOMATIOW  CONTACT: 
Je,;:.  ■  :<■  .'"ran"--  Lrn-jiigt'.'-^d  Species 
Specialist  at  the  above  address 
(telephone  907' 2 ■'1-2H8R> 

SUPPtEMEN^AaY  INfO^VATtON. 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C  1531-1544)  (Act),  requires  that 
the  Service  make  a  finding  on  whether 
a  petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  the 
petitioned  action  may  be  warranted.  To 
the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  finding 
is  to  be  promptly  published  in  the 
Federal  Register.  If  the  finding  is 
positive  the  5>ervice  is  also  required  to 
promptly  commence  a  status  review  of 
the  species. 

On  March  29. 1G93.  >.Ir.  Scott  Felker 
submitted  a  letter  to  the  Secretary  of  the 
Interior  petitioning  the  Service  to  list 
the  Alaska  breeding  population  of 
dovekies  as  an  endangered  species     * 
pursuant  to  the  Act.  The  petition  was 
rerr-.v^i  cr  Apn!  7.  1993.  The 
pet:  t  J  Her  fli^scrioes  dovekies  in  Alaska 
6s  enud.i£e.'ed  because  of  their  very  low 
numbers  ai^.d  ereat  distance  to  tbs 
nearest  breeding  colonies. 

This  finsiir;  !s  based  on  various 
d(x;uments.  im::  .ding  published  and 


UMI 


UIl 


}ubiisl«»d  Studies,  agency 


documents,  and  literatu.'^  syntheses 
Researchers,  wildlife  managers,  and 
local  residents  familiar  with  the  specie.s 
were  interviewed.  All  drx-urnents  on 
which  this  finding  is  based  a.-e  on  file 
in  the  Service's  Ecological  Ser\  ices 
Field  Office  in  Anchorage,  Aiaska 

Any  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  me;  t>e  declared  an 
endangered  species  under  tiie  Act  The 
term  "species"  is  defined  by  the  Act  to 
include  "gubspeciBS  •  •  •  and  any 
distinct  population  segment  of  any 
species  which  interbreeds  when 
mature"  (16  U.S.C.  1532(16)). 

Dovekies  breed  in  the  Palearctic  at 
Greenland.  Iceland.  Russia,  and,  in 
Norway,  at  Jan  Mayen  Island,  Bear 
Island  and  Spitsbergen  (American 
Ornithologist's  Union  (A.O.U.)  1983). 
They  probably  breed  on  Bering  Sea 
islands  in  Alaska  and  possibly  in 
Canada  (A.O.U.  1983.  Smith  1973.  Day 
et  al.  1988).  They  winter  in  the  North 
Atlantic  and  are  seen  infrequently  south 
to  Bermuda  and  the  Mediterranean  Sea 
(A.O.U.  1983).  Dovekies  are  also  seen 
infrequently  along  the  Arctic  coast  of 
Alaska  and  Canada  and  in  the  interior 
of  northeastern  North  America  (A.O  U. 
198 3).  and  in  southwestern  Alaska 
(Kessel  and  Gibson  1978).  Thus,  the 
Service's  primary  objective  was  to 
determine  whether  the  petition 
presented  substantial  information  that 
indicated  dovekies  in  Alaska  meet  the 
definition  of  species  imder  section  3(15) 
of  the  Act. 

The  dovekie,  a  high- Arctic  member  of 
the  alcidae  or  auk  family  of  sea  birds. 
breeds  in  greatest  abundance  a*  large 
colonies  in  Greenland.  Evans  (1984a) 
estimated  the  total  population  size  for 
Greenland  may  be  in  the  region  of  8-23 
million  pairs.  Farther  east,  a  few  pairs 
remain  in  colonies  in  Iceland,  and  m 
Norway,  50.000  pairs  nest  at  Jan  Mayen, 
10,000  pairs  at  Bear  Island,  and 
400,000-1.6  million  pairs  at  Spitsbergen 
(Evans  1984b).  In  tlie  Russian  high 
Arctic,  they  nest  at  Novaya  Ze.-nlya  (10- 
50,000  pairs),  Franz  )os«f  Island 
(250.000  pairs)  and  Servemava  Zemiya 
on  the  Laptev  Sea  {>75,000  pairs) 
(Golovkin  1984).  Dovekies  from  Franz 
Josef  Island  and  possiblv  ServemavH 
Zemiya  are  considered  a  distinn 
subspecies.  Alle  allepolans.  slightly 
larger  than  the  more  widespread  A.  a. 
alle  (Stenhouse  1930,  Vaune  1965. 
Cramp  1984.  all  In  Day  et  a!   19BP). 

Day  et  al.  (1988)  reviewed  the 
distribution  and  subspecies  of  tiie 
dovekie  in  Alaska  and  summanzed  the 
following.  No  ornithologist  has 
documented  successful  nesting  in 
Alaska,  but  recent,  repeated  dovekie 
observations  at  auklet  colonies  on  Little 


Diomede,  King,  S»  Lav.Tpr.r.e  and  St 
Matthew  islands  suggest  ttiat  dovekies 
are  aUemptmg  to  breed  at  these  sues. 
The  wintering  ar«a  for  Alaska  dovekies 
is  not  known.  The  relative  scErcity  of 
dovekie  sigh'mg.*  o'  see  m  .\laska, 
despite  thousands  of  hours  of  pelagic 
seabird  sur\'eys  in  the  past  15  years, 
indicates  how  rara  thev  are  m  Alaska 
(Dnyetu!,  i93P!  Day  «' ei   'l^^PB; 
conclude  that  aii  X'^j  .^insic:-.  dr  \  ebe 
specimens  they  exa.Tuned  are  the 
nominate  race  A  a  a!ie,  rejecting  the 
original  identification  of  one  St. 
Lawrence  Island  birds  as  A.  a.  polaris 
(Sealyetal.  1971) 

WHile  dovekies  have  not  been 
documented  breeding  in  Canada  they 
are  commonly  sighted  along  the  coast 
from  Baffin  Bay  and  Davis  Strait  to 
Hudson  Bay,  and  rarely  sighted 
westward  to  Banks  and  Victoria  Islands, 
Northwest  Terrilones  and  north  to 
Melville  and  Ellesraere  Islands  (Smith 
1973,  Godfrey  1986).  Smith  (1973) 
reported  that  Native  residents  of 
western  Victoria  Island  and  Banks 
Island,  Northwest  Territories,  have  local 
names  for  dovekies.  which  they  see 
almost  every  year. 

The  Service  evaluated  the  petition's 
premise  that  dovekies  in  Alaska  are  a 
significant  population  segment  distinct 
from  abundant  populations  in 
Greenland.  Norway  and  Russia.  The 
petitioner  states  that  "the  fact  that 
various  Native  groups  (at  Little  Diomede 
and  St  Lawrence  islands]  have  given 
the  dovekie  Eskimo  names  indicates 
they  must  have  once  been  more 
common  than  ''^da^  "  Fur.her,  since  fhe 
presumed  .'ViasKa  riietj::n4  s.'.t's  are 
nearly  2.000  n^.iles  frcm  the  closest 
documented  breeding  colony,  the 
petitioner  states  that  neighboring 
populations  would  not  he  expected  to 
naturally  reestablish  uhe  Aiaska 
population  if  it  were  extirpated. 

kll  avail.ible  published  '•ecords, 
dating  back  to  t  '9  f.rst  half  of  this 
century,  indicate  'hat  do'i'tkios  have 
always  been  rsre  mi  Alaska  Gebrielson 
and  Lincoln  (1959!  found  onlv  one 
record  for  the  species  'n  .MasVa  and  Fay 
and  Cade  (1955)  did  not  recora  dovekies 
at  St.  Lawrence  Island  In  the  .Maska 
Seahird  Management  Plan,  the  .Ser\'ice 
estimated  that  only  10  dovekies  breed  in 
Alaska  (U.S  Fish  and  \Vildiife  Service 
1991),  although  the  source  of  this 
estimate  was  not  documented  (V. 
Mendenhail.  U  S  Fi.sh  and  Wildlife 
Service,  Anciiorage,  AK,  pers  comra  1 
R,  Menadelook  collected  a  dovekie 
specimen  at  !.ittle  Diomede  Island  in 
194a  (Hanna  1961)  He  claimed  the 
dovekie  "is  very  rare  on  this  island,  its 
occurrence  being  in  my  estimation 
about  one  in  50.000  of  other  auklets' 


(Hanna  1961:338).  Holmes  (1968  Bh) 
observed  a  dovekie  at  St.  G«<irge  kla.id 
m  1958  and  was  told  at  the  time  by  iocai 
Natl  ves  that  they  "usually  see  a  few 
every  year."  He  concluded  dovekies 
were  uncommon  inhabitants  of  the 
Bering  Sea  islands.  And  in  1965, 
Breckenridge  (1966)  was  shown  a 
raptured  dovekie  on  Little  Diomede 
Island.  Based  on  comments  from  Native 
hunters,  Breckenridge  (1966)  concluded 
that  a  very  small  population  of  dovekies 
had  been  nesting  on  Little  Diomede  for 
some  years. 

Badard  (1966)  spent  eight  months  on 
S;  Lawrence  Island  in  1965  and  1966 
uid  saw  five  dovekies.  He  reported  local 
Natives'  claims  that  dovekies  are 
present  in  small  numbers  year  after 
vear.  Bedard  presumed  that  dovekies 
spend  the  winter  in  the  Bering  Sea. 
The  only  time  for  their  reaching  the 
Bering  Sea  is  during  their  post-breeding 
dispersal  in  the  early  fall  when  several 
water  routes  are  opened  between  their 
breeding  grounds  lin  Greenland  or 
Russia]  and  the  Bering  Strait.  It  is  also 
apparent  that  this  process  must  be 
repeated  with  some  regularity  in  order 
to  account  for  their  continuous 
presence,  at  least  in  the  St  Lawri  rce 
Island  waters."  In  other  w(>'ds,  F^t-dard 
thought  dovekies  are  routinely 
di'^persmg  in  small  numbers  from  their 
niaior  breeding  grounds  to  Alaska 
where  Uiey  apparently  remain  to  nest 
CK  casionally.  Bedard  (1966)  provides  no 
evidence  that  dovekies  w^n?  ever  more 
1  bund  tint. 

Finally,  Sealy  et  al.  (1971)  reviewed 
the  evidence  for  dovekies  on  St. 
L^wrenf  e  Island  and  concluded  the 
species  had  arrived  recently  on  the 
island  "Their  small  numbers  and  bi- 
rai  la!  characters  'now  identified  as  A.  a. 
alifi,  but  earlier  confused  with  the 
sirr;;lar  A   a  polaiis]  indit  ate  that  'fit-se 
pioneers  reached  this  aroa  vei^-  rec  cntlv 
While  some  brt>edmg  coioniHS  mav  have 
become  established  already  on  some  of 
•he  islands,  their  numbers  are  probably 
augmented  occasionally  also  by  the 


arrival  of  ri'  w  immigrants  from  the 
North  Atlantic  centers.  Specimens  have 
been  taken  in  recent  years  along  the 
potential  dispersion  routes  by  which 
these  birds  must  pass  to  reach  the 
Bering  Sea;  e.g.,  •  •  •  Northwest 
Territories  •  •  •  Barrow,  Alaska  •  *  • 
and  New  Siberian  Islands  *  *  '"(Sealy 
etal.  1971:332). 

Alaskan  ornithologists  consider 
dovekies  peripheral,  "invasive"  or 
naturally  rare  in  Alaska  (personal 
communications  with  6.  Kessel,  D. 
Gibson  and  E.  Murphy.  University  of 
Alaska,  Fairbanks;  A.  Fowler,  T. 
DeGange,  V.  Mendenhall  and  J.  Piatt, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  AK;  A.  Sowls,  U.S.  Fish  and 
Wildlife  Service,  Homer.  AK;  and  R. 
Day,  Alaska  Biological  Research, 
Fairbanks,  AK).  Native  elders  from 
Gambell,  St.  Lawrence  Island,  report 
that  a  few  dovekies  are  seen  locally  and 
they  nest  on  the  local  mountain  (W. 
James,  Sr..  G.  Koonoka,  and  C.  Ungott, 
pars.  comm.).  None  of  the  Gambell 
informants  have  noticed  a  decline  in 
dovekies.  Elders  from  Savoonga,  St. 
Lawrence  Island,  report  seeing  "a  few" 
dovekies  locally  ana  three  informants 
have  seen  them  nesting  on  the 
mountains  near  town  (A.  Akeya,  A. 
Alowa,  N.  Alowa,  F.  Kingeekuk.  Sr.,  E. 
Kogassagon,  and  E.  Too  lie,  pers. 
comm  ).  Five  of  the  Savconga  elders 
(ages  50-80  years)  believe  dovekies 
were  more  common  in  the  past,  but 
none  have  heard  of  dovekies  being 
harvested  S  Steinaker  (U.S.  Bureau  of 
Land  Ma  .  ,  'ment,  Fairbanks,  AK,  pers. 
comrr;       '"e  wed  residents  at  Little 
Diom*ot    i    1  iJ  )  and  1987,  and  was 
told  that  dovekies  had  always  been  rare 
there.  Despite  searching  for  dovekies, 
she  saw  only  two.  Dovekies  are 
occasionally  caught  by  Natives  netting 
auklets  for  food  at  Little  Diomede  (A. 
F  V  ier  ad  1  Piatt,  U.S.  Fish  and 
V\  1  d  1 1  fe  Se.'-vice,  Anchorage,  AK  and  S. 
S"  .liaKer,  pers,  comm). 

In  summary,  ornithologists  and 
marine  bird  specialists  uniformly 


classify  Alaska  dovekies  as  a  peripheral 
immigrant  to  the  Bering  Sea  from  the 
species'  enormous  breeding  colonies  in 
Greenland  and  Russia.  Based  on 
available  anecdotal  information, 
summarized  above,  dovekies  have  been 
rare  in  Alaska  since  at  least  the  1940s. 
Due  to  their  historical  and  present 
rarity,  the  Service  concludes  that 
dovekies  in  Alaska  do  not  constitute  a 
significant  component  of  the  species' 
overall  population. 

The  Service  finds  that  the  data 
contained  in  the  petition,  referenced  in 
the  petition,  and  otherwise  available  to 
the  Service  do  not  present  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted.  Dovekies  in  Alaska 
do  not  meet  the  definition  of  a  species 
or  distinct  population  segment  under 
section  3(15)  of  the  Act.  Hence,  the 
Service  finds  that  Alaska  breeding 
dovekies  should  not  be  listed  as 
endangered  or  threatened  under  the  Act. 
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Transportation. 

Authority:  16  U.S.C  1531-1544. 

Dated:  July  6. 1993. 
Richard  N.  Smith, 

Director,  US.  Fish  and  Wildiife Service. 
[PR  Doc.  93-16518  Filed  7-12-93;  8:45  am) 
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DEPAflTIIENT  OF  AGRICULTURE 

Forest  Service  I 

Exemption*  o/  Bfistow  Cabin  and 
Bristow  Roadfride  Salvage  Tirrt>er 
Sale*  From  Appeal 

accncy:  Forest  Service.  USDA. 
ACTION:  Notification  that  a  salvage 

timber  prn:«<  t  !  j  rt"  over  insect-killed 
timber  is  exerr.pt  from  appeal  under  the 
provisions  of  36  CrK  part  217. 

SUMMARY:  A  mountain  pine  beetle 
epidemic:  ir:  Lh«»  Br:=itivv  Cre«k  drainage 
(Compar^rr.rint  4'  -  :;  •:  ^^  Fisher  River 
Ranger  DvstrM  Kootenai  National 
Forest,  has  tiii  hJ  9pproximately  20  to 
100  perrent  of 'ne     dgepole  pine 
within  the  "r-itv^.s  Lr«a  In  February 
1993,  the  Fisf.iT  R. .  f  r  District  Ranger 
proposed  a  wivaij'  ':."i!,f'j  sale  to 
recover  dafr.a^'"J  •  .:.\'t:  m  the  affected 
area  The  Dittri  :*  Rar^.i^-jr  has 
determined,  throuiih  ar.  environmental 
analysis  drjcumented  in  the  Decision 
Mfn-,0  a.-vj  project  file  for  the  iiri,-,t'tvv 
(-<(  n  >nd  Roadside  Salvage  Timber 
^i  >s  that  there  is  good  cause  to 
*^\y•^i^   -  '."esa  actions  to  rehabilitate 
\  1     r  i!  r  jfr'^r  '^ .  -.vm  lands  and 
r^i    vf-r  d  ir-fii;*^  ".  ^>  .urces.  Salvage  of 
f .  ^  V.  ' !  jr"  Q''.- 1  '.  )(i .^epole  pine  that  is 
su'.ttir,-^  o.<  :■■:  .^-  ...^s  must  be 
ace  or  p.  sn-1 :  ^..ickly  to  avoid  further 
dntwritrn*:   n  of  the  house  logs.  In 
additian.  saivaae  of  dead  lodgepole  pine 
must  be  a  ;•/  Tplishod  quickly  to  avoid 
^lrh«^  d-'wr;  --^tion  of  the  timber,  to 
rr.in;:Ti;ZH  fry  ^  inger  and  to  clear  road 
surfaces  in  i  ditLhes  to  allow  free 
movement  of  seasonal  runoff  and 
decrease  erosion  potential. 
EfFlCTivE  OATt:  tt'Hctive  on  July  13. 

FOfl  RJRTHER  iHFOHUMKiH  CONTACT: 

La'.%  fence  Probers,  F;.-.h«r  Rjver  Dis'nct 
Ranger,  Kooten.'ii  .N  ■,'.   nal  Forest,  12557 
KVVY  37,  Libbv  MI  '^923  Telephone: 

40^293-7773' 


SUPPLEMENTARY  (NfORMATKW:  A 
mountain  pine  beetle  epidemic  D<:rj-Ted 
in  the  Bristow  Cretjk  drainage 
(Compartment  4)  on  the  Fisher  River 
Ranger  District  during  the  last  several 
years.  The  project  area  is  located  within 
Management  Areas  (N4A)  11,  12  and  15 
as  designated  by  the  Kootenai  Forest 
Flan  (September  1987J  as  suitable 
timberland  and  big  game  winter/ 
summer  range.  A  small  portion  of  the 
project  area  is  located  within  MA  18 
which  has  a  goal  to  maintain  existing 
vegetation  until  regeneration  can  be 
assured  This  MA  allows  salvage  harvest 
to  prevent  the  spread  of  insects  and 
disease  to  adjacent  an^as 

This  proposal  is  daaigned  to  meet  the 
following  needs:  (1)  Clear  road  surfaces 
and  ditches  of  dead  lodgepole  pin.e  tvo 
enable  road  maintenance  to  be 
accomplished  without  barriers  of  down 
material,  allow  free  movement  of 
seasonal  runoff  and  reduce  erosion 
potential:  (2)  minimize  fire  da.nger, 
protect  existing  regenerated  stands  and 
allow  access  for  fire  suppression  by 
reducing  dead  lodgepole  pine  hiel 
accumulations  adjacent  to  system  road.s 
(3)  expedite  ihf  salvage  of  high-value 
house  logs  before  these  prcxiufrts  are  no 
longer  merchar.table  or  useable  for 
house  logs;  and  (4)  contribute  to  a 
continuing  supply  of  umber  for  industry 
by  salvaging  dead  lodgepole  p.ne  before 
it  deteriorates  in  vaiue 

An  interdisciplinary  team  was 
convened,  and  scoping  t>egan  in 
February-  1-iy.i  Two  alternatives  were 
analyreti.  dg  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  actior.    Theseietted 
alternative  wou I '2  sa!\'ag«  appfi.ximatt'iv 
730  thousand  board  teet  frtm 
approximately  221  acres.  Bristow  Caom 
Salvage  consists  of  heUcopter  yarding  of 
quality  house  logs  on  approximately  125 
acres  Bristow  Roadside  Salvage  consists 
of  salvaging  96  acres  of  dead  lodgepole 
pine  along  existing  system  roads 
through  use  of  conventional  tractor 
methods.  The  salvage  area  is  accessible 
from  existing  roads. 

The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  of  wildfire  and  to  recover 
merchantable  house  logs  before  they 
deteriorate  and  removal  becomes 
economically  infeasible  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 


217,4(a)(n)  are  being  finiowed  I'nder 
this  Regulation  t.ne  following  mav  }>e 
exempt  from  appeal 

De<:isiC)u.s  r^latsd  to  rehabilitation  of 
NaUond!  Fart-st  System  lands  and  recovery  of 
forest  resouictis  resulting  from  natural 
disasters  or  other  natural  phenomena  *   *   * 
when  the  Ragionai  Forester  *   •   •  dt'termines 
and  gives  notice  in  the  Federal  Register  that 
good  cause  exists  to  exempt  such  decisions 
from  review  under  this  part 

Based  upon  the  environmental 
analysis  dor  .nin:i:ed  in  the  Decision 
Memo  and  liie  projoct  file  for  the 
Bristow  Cabin  and  Roadside  Salvage 
Tinif>er  Sains,  I  have  determined  that 
good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  will  not  be  subject  to 
review  under  36  CFR  part  217 

Datediluly  7, 1993. 
lack  A.  BUckwell. 

Acting  Deputy  Regional  Forester,  Northern 
Region 

'PR  D«:  9.V:t.514»^i!.»d  7-12-93;  8:45  ami 

aLONG  C0O€  >I10-T   M 


Exemption  of  7990  Biowdown  Salvage 
Timber  Sale  Project  From  Appeal 

AGENCY:  Fur*^st  Service,  USDA 
ACTION;  Notification  thai  a  timbur 
salvage  and  rehabihtalicn  proiect 
designed  to  recover  biown-down  timber 
is  exempt  from  prcjvisions  of  36  CFR 
p.art  217 

SUMMARY:  In  October  1991,  u.sually 
strong  winds  in  '.ocalixed  areas  across 
the  Rexford  Ranger  District  of  die 
Kootenai  Nat.onai  Forest  producod 
areas  of  wind-thrown  tiniber  The 
Rexford  District  Ranger  proposed  a 
siilvage  tiniijtr  sale  to  recover  damaged 
sawtimber  m  the  affected  area 

The  District  R.anger  has  determined, 
through  a  Decision  Memo  and 
environmental  analysis  in  the 
supporting  pro)fn:t  file,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawlirrber 
within  the  area  affected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber  and  reduce 
the  risk  of  wildfire 

EFFECTIVE  DATE:  Effective  on  July  13. 
19^3 


FOR  FURTMEP 
Drew  Bellon 
Kootenai  Na 
93  North,  Eu 
Telephone: ' 

SUPf>t^MENTi 
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proposal  is  c 
fallowing  ne 
dying  limbei 
commercial 
affected  timl 
the  pcdflnuaj 
fuel  loading. 
was  convene 
1992.  Two  a 
no  treatment 
and  rehabilii 
action). 

The  select 
approximate 
aamaged  tin 
acres.  All  sa^ 
from  exjstmi 
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FOR  RJfrrWER  INFORMATION  CONTACT: 
Drew  Bellon;  Rexford  District  Ranger; 
Kootenai  National  Forest;  1299  Hij^wav 
93  North,  Eureka,  MT  59917 
Telephone:  406-296-2536 

SUI>f>t^MENTARY  INFORMATION-.  Severe 
windstorms  on  October  16,  19S1. 
damaged  approximateiy  22  acT»>8  of 
timber  in  the  Bnery  Creek  area  The 
wind-thrown  timber  is  l(x:ated  wuhin 
lands  designated  as  suitable  for  Umbwr 
management  and  assigned  to 
Management  Area  12  fKootena   Forest 
Plan,  September  1987),  In  the  vinter  of 

1991,  the  Rexford  District  Ranper 
propo»«i  to  salvage  wind-darr.uged 
timber  in  the  Bnery  Creek  area  This 
proposal  is  designsd  to  meet  th,e 
failowmg  needs;  {!]  Recuver  di'ed  and 
dying  timber  before  it  loses  its 
commercial  value.  [2)  rehabilhate  the 
affected  timber  stand.<;,  and  (3)  reduce 
tne  potanljai  fur  wildfire  by  reducing 
fuel  loading.  An  interdisapiinHnr'  teera 
was  convened,  arid  scoping  began  in 

1992,  Two  alternatives  were  analyzed 
no  treatment  (no  action)  and  a  wlvage 
and  rehabilitation  proposal  (proposed 
action). 

The  selected  alternative  will  salvage 
approximateiy  158  MBF  of  dead  and 
aamaged  timt>er  from  approximateiy  22 
acres.  All  salvage  areas  are  accessible 
from  existing  roads,  no  road 
construction  or  reconstruction  will 
occur 

The  s&ie  and  accompanying  work  is 
dttsigned  to  accomplish  the  objettives  as 
quickly  as  possible  to  reduce  llie  fuel 
accumulations  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
infea-sible  To  expedite  implementation 
of  this  decision,  procedares  outlined  in 
36  CFR  217.4faj(ll)  are  being  followed 
I  nder  this  Regulation  the  following 
ray  be  exempt  from  appeal; 

LWiinsionfi  related  to  reticr'iJitatnui  of 
National  Forest  System  lands  and  recoven'  o*^ 
forest  rfisourres  r»su!ting  frtjm  aamrH! 
C:i>a!»iers  or  other  natural  phenomena  sucn 
as  *   •   *  stiver*  wind  *   *    *  when  the 
Regional  Forester  •   *   •  deternuneii  and 
givas  notice  m  the  FiMieral  Kogiater  ?hat  goc-d 
cause  exists  to  exempt  such  decisions  frt>m 
review  under  this  part. 

Baswl  upon  the  information  pres^^nted 
in  the  7^90  Slowdown  Salvage  Dh(  i.sion 
Memo  and  project  file.  I  have 
determined  th?it  good  cause  e^  .sts  to 
exempt  this  decision  from 
administrative  review  Therefore,  upon 
publication  of  this  notice,  this  project 


VI'. 1!  not  be  subject  *.o  review  ur,  itr  36 
CFR  part  217. 

D«ted-  hj!v  7   1993. 
I^ick  A  BUckwHl. 

Acting  lippufv  Besirintil  Forvster.  S-Tthem 
Fegjon 

fFK  Doc.  93-1651 S  FueQ  ."-  l2-tfj,  b.45  am; 


Exemption  of  Good  Cwk  Btowdotom 
Salvage  Tlmb«f  Sale  From  Appeel 

AaEftCY:  Forest  Ser\-:.,  e,  lASDA 

ACnON;  Notification  thai  a  t.,T.t-«:' 
s-ai'.'age  and  rvji.atui;;"';;,.!";  pr:,;.-t.t 
(jf>signed  to  refcu:  ^l.f-wi^,-: ,  ■*  n  timber 
IS  exempt  from  pr;;Vt,su:ii^  ijf  'it.  CFR 
part  217 


SUMMARY:  On  Orto'tx»r  16,  1991, 
■-riusuaily  sLrong  spinas  in  localized 
a.-^as  across  the  Rexford  P.anger  District 
of  the  Kootenai  National  Forest 
produced  areas  of  wind- thrown  timber. 
T  he  Rexford  Distrirt  Ranger  proposed  a 
Mivage  timber  sale  to  rfH,o"<er  >..ar,i  -^hu 
vo.vtimber  in  the  affected  area 

The  Distntrt  Pjinger  has  determined, 
t^^rough  the  Decision  Memo  and 
environn-ienlai  anaKsjS  in  tliS 
supporting  project  file,  that  tUt-re  ;s 
good  cause  to  expedite  these  actions  to 
rehabilitate  Nalional  Foresl  Svstem 
i  :i,ds  and  recover  damaged  resources. 
.S.^ivage  of  comnierciai  ."Wi'Aiimt^ir 
\^-ilhui  the  area  affected  niu.st  h-e 
accomphshed  quickly  to  avoid  b..:*.:it:t 
oeterioration  of  sawt;:nh*^r  and  reO:,(;e 
t;ie  n.'ik  cf  wiidfire 
EFFECTIVE  DATE:  Effet-'iveon  July  13, 

FOR  FURTHER  WFORMATtOX  COKTAC' 
Drew  Bellon,  Rexford  Di,stnri  Rnri'^t:! 
Kactfeiiai  .National  For»M,t.  1299  liVVY  oj, 
Nort,h.  Eureka,  MT  59917  Teleplivv,ne 
;4ub/ 296-^2536. 

SUPPtEMEMTARY  INFORMATXJN;  .Stner+i 
V. .nJstonTiS  in  the  fall  of  IQ'^1  J,im()>;eii 
8nproxim,titely  2^:  acres  of  •::"'- r»^'-  ,::;,  ::.]f 
Gooc  Creek  area  The  win.:,-!,!::;-  .'^:i 
timber  :s  located  withm  lands 
designated  as  suitable  for  timt,nf 
lOianagornent  and  assigned  to 
N^anapement  Area  12  {Ko<.:neni»i  f',j:Hsi 
Fian,  Septe.mter  1987)  in  the  winter  of 
1 99 1  the  Rexford  District  Ranger 
proposed  salvage  cfwmd -damaged 
";mber  m  the  Cc-od  Cieei:  are*  Tlie 
proposal  IS  designed  to  meet  liie 
f.a.owmg  needs  11)  Recover  oaad  nnd 
d yuig  timber  before  it  loses  ns 
(  ommerciai  value.  (2i  reiiuce  mtt 
i-c:,'tentiai  for  wiidfire  bv  redui,.,mg  fuel 
loadmg,  and  {3)  rehabiii'ate  thw  rtffw^ied 
timl-»er  stands,  .An  interui.>cipa:;ar.-  team 
was  convened,  axid  scopiiij,  :,)fi^,:i.j  ,.,o 
1992.  Two  aiternativeti  were  ajkovzeo, 
no  treatment  (no  actioni  and  a  s.^ovhtt- 


f)  ,0^  ,reh«oUitation  prcp^Mi  Ipn-jpcse'; 
actio;i; 

The  seiei'ieti  i,),.t»'r;'i8t;\'tr  '*■;;;  wiivn^^ 
approxiniateiv  2C)f''  MO  t;K,:«rd,  fwvt  of 
dead  and  aamtjReij  ;i['nr)er  fiun; 
approximate ii.  ,2,"  afre«.  An  saiva^te 
areas  are  a«i,l!^,'-:, Oie  fforo  ex;,st,o;iy  ™ib(i,f>. 
no  ro,a.:  ■,  oaslrucljui:  or  rei. :o'!s!r, :icl,, o,r;i, 
W!i!  c:x,.,o,;r. 

desigiitti,!  t,,,  <ii  oi.„.iop'.i,M.  lii,e  of  )•;*;;: jv«6  as 
quickl\  !i&  p.,»s,s  ;,..:;  Oj  reduce  the  fuel 
accum u ia ! > ',,1  o .5, ,  a r. 0.  ' o  recover 
merchantat ,»  v, » ^  :)  :>«?  before  It 
detanonlt^K  T;.n  reio-'-va,;  ';.v,  .,,ift,h^ 
infeasible.  To  ex,,wOi,te  ,;■.,;,:,.»>. ;j('',:,:a!ion 

of  this  decision    ,„,r K„eo,..ire«-  i,>o;i,,i;ie».i  .n 

36  CFT?  ,ri*'  4ia  1 1  "I  ,  n'''f  ".••■o",^:  !i,>! ,  ^^t-  ' 
Under  Uus  keg.o.rtoo!,  !,:„f-  i<...r>^  '-.^ 
may  be  exempt  from  appeal: 

ftw,  ,iM' in K  related  to r»h*:,'  .!,!>■  ;      =' 
Na'iucti,  F  i,rrw«t  System  Is;;'.'  4;,i:  "*■" ,  ^ •■•■■.  ,jl 
forest  r«>.. >on  -t.  -♦<►,„,:•, :,^:^  *■'■■  ,:.'-i  mtur&i 
disasters  or  ■■jilh  Lc:^;!i.  ^Leaomena.  ntch 
as  *  •  *  severe  wind  •  •   •  when  the 
Regional  Forester  •  *  • 'ifr»iTr:r?»f  sp"^ 
give*  notice  In  the  Ff«i«»r»i  Rfx»*»Br     h'  ^  *<i 
cause  exists  to  exempt  sucn  oecisions  trom 
review  under  this  part. 

Based  upon  the  information  presented 
in  the  Good  Creek  Salvage  Decision 
Memo  and  project  file,  I  have 

detemo. ;":♦•'.„!  '.'ia!  fi'>i>'''  ■,  ,'-.  -m-  •■'v.ststo 
exempt  UiiS  a»*<,:\.,„,,ii  »■;■:■: 
administrative  ,rev',Hw  TiierHJt.re   upon 
pubUcation  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated  July  7. 1993. 
Jack  A.  Bleckwell. 

Acting  Deputy  Regional  Fonster.  Northern 
Pefian. 

rnj  TV<r  Q3-iR«;tR  Filed  7-11-93;  hit  sl.. 


Hawaii  Tropica!  Foctst  Recovery 

Ififtk 

"■■■or:e 

*:,EHCv  r  .,^   ^ 'rvice.  USDA, 

*CTX>w-  \,-.0;  t'  .';■  meeting. 

SvjMMAflY:  lad  Hawau  Tropical  Forest 
Recovery  Task  Force  will  meet  in 

Honolulu,  Hawaii,  July  30.  *  ^'^3  5  »  -;;  . 
to  5  pjn.  The  Task  Force  is  i  oni ;  jw*j 

of  12  infflnl:*er-s    tu  \:..A.::^  Ilie 

Administrfltr,r  i,;!  O'le  I^H'iM'^'OMn:    A 
Land  a,;ic,  Nfit;,;,r''!,'  Fesoi.  r-  h«,   >is'f  of 
Hawaii  and  eleven  it„r»*rv  Arpoo'i'-o  '-v 
the  Governor  •;■ '.  :  :<•"-*  ,;„: , ,  hini  r;  v  txse 
S©v  re'.anef»  of  ,A.gro"u,)t  j-«  ai..i  imeniii 
ro,,':nK  iriis  fi„r«;!  organ, i...ii    iin..:  nnHiwnii, 
:,,jr-  rnt-raoer-f.  w:,,!  r«\''i''w  ,;;»-  it*v;,--.i.*8i. -• 
intent  bnd  bacsiinjuru;    !   :;:»'  Idsi. 
Force:  e'et"!  «  c.*i..irp«rs\ji,,  and  devise  a 
12-morith  proi  ess  to  develop 
recanunendalioos  to  help  ht  ;>•' 
steward— manage,  protect  anc  _se — the 
tropical  forests  of  Hawaii  through 
expanded  assistance  and  research.  This 
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first  organizational  meeting  is  opon  to 
obsarvers  from  Lhe  public;  howf^vor. 
participation  is  Iimiteci  to  Task  Force 
members  Persons  who  wish  to  bring 
tiopicaJ  forest  recovery  matters  to  the 
attention  cf  the  Task  Force  shoulii  file 
written  statements  with  the  Task  Force 
before  or  after  the  meeting. 
DATES:  The  meeting  wiK  De  held  luU'  in 
1993 

ADDRESSES:  The  meetint;  w:il  be  held  cit 
the  Department  of  Land  and  Natural 
Resources,  Chauman's  Confeience 
Room,  1151  Punchbowl  St  ,  room  130, 
Honolulu,  Hawaii  96813  Send  written 
comments  to  Michael  Buck, 
Administrator,  Division  of  Forestry  and 
Wildlife,  11,51  Punchbowl  Street. 
Honolulu,  HI  96813,  (80S)  587-0166; 
FAX  (808)  587-0160. 
FOR  FURTHER  INFORMAT10f<  COffTACT: 
Jenlv-n  L^vi,  Office  ct  trie  Deputy  Chief 
for  Sta»e  and  Private  For^-itry,  (202) 
205-1683. 

Do'Hd  Iu!v7  1993.  I 

Michael  T.  Hams,  I 

Actinsi  Deputy  Chief. 
T?.  Doc  93-16524  Filed  7-12-93,  8:45  am) 

SILUMG  :X}C€  3410-11^ 


Memorandum  of  Understanding  With 
Animal  and  Plant  Heaitn  Inspection 
Service  on  Ani.mal  Damage 
Management 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Forest  Service  gives 
notice  of  a  Memorandum  of 
Understanding  (MOU)  with  the  Animal 
and  Plant  Health  Inspection  Service 
(rJ'HIS) — Anim.al  Damage  Control  unit. 
This  Memorandum  clanfies 
responsibilities  of  the  respective 
agencibs  and  commits  them  to  fostering 
a  partnership  m  discharging  the  Federal 
oh!;,;ation  under  tiie  .\niraal  Damage 
ConLMl  .\ct  of  March  2,  1931  (7  US.C. 
426-426b)  m  managing  wild  vertebrates 
causing  damage  on  National  Forest 
System  lands 

The  MOU  recognizes  the  authority  of 
APHIS  and  state  agencies  to  conduct 
predator  control  activities  on  National 
Forest  Svstem.  lands.  It  further  clarifies 
the  role  of  each  Forest  Supervisor  in 
cooperating  with  .\PHIS  m  completing 
necessary  sita-specific  environmental 
analysis  and  documentation  of  actions 
proposed  by  APHIS  and  providing 
mit.gation  measures  to  ensure  that 
animal  damage  management  activities 
performed  by  APHIS  axe  compatible 
with  d.rwrtion  provided  in  forest  plans. 
EFFECTIVE  DATE:  This  Memorandum  of 
Understanding  was  signed  on  J^one  18, 


1993,  and  remains  in  effect  until 

superseded 

FOR  FURTHER  INFORMATIOW  CONTACT: 

Interested  parties  may  obtain  single 
I.  opies  of  the  Menic^randum  of 
Understdnding  by  writing  or  calling 
Tom  Darden,  Wildlife  and  Fisheries. 
USDA  Forest  Service,  P  0  Box  96090, 
VVashmgion.  DC  2a09CM>G30,  (202)  205- 
1275. 

Dated  Tulv  7   1  ^g.l 
G«orge  M  L«oa«rd, 
Associate  Chief. 
[PR  Doc.  93-1S474  Fil«d  '-ta-gS;  845  am] 

BIUJNO  COOe  M1»-M  -M 


DEPARTMENT  OF  COMMERCE 

Bureau  o*  Export  Administration 

Transponatlon  and  Related  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  August  5,  1993, 
9:30  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14'ui  Street  A 
Pennsylvania  Avenue,  NW 
Washington,  DC.  The  Committea 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  tu 
technical  questions  whicn  affect  the 
level  of  export  controls  applicable  to 
transportation  and  related  equipment  or 
technology. 

Agenda;  Genera!  S<^ssion 

1.  Opening  Remarks  by  the  Chairman  or 
Commerce  Representative 

2.  IntnxluctioD  of  Members  and  Visitors. 

3.  Presentation  of  Papers  or  Comments  by 
the  Public. 

4.  Discussion  of  recent  revisions  to  the 
Export  Administration  Regulations. 

5.  Discussion  of  preparation  for  COCOM 
List  Review  and  Missile  Technology  Control 
Regime  (MTCR)  Annex  Review. 

6.  Discussion  of  Nonproliferation 
Sanctions. 

txec-utive  Ses«ion 

7.  Discussion  of  matters  properly  classified 
under  Execubve  Order  12356.  dealing  with 
the  U.S.  and  COCOM  control  programs  and 
strategic  criteria  related  thereto 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available  To  the 
extent  time  permits,  members  of  the 
pubUc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  >o  facilitate 
distribution  of  public  presentation 
materials  to  Committee  m.embers,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 


weeks  prior  to  the  meeting  to  the 
following  address;  Ms.  Lee  Ann 
Carpenter.  TAC  Unit/OAS/EA.'BXA, 
Room  1621,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18, 
1993.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C,  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  tliereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  US. 
Departm.ent  of  Commerce,  Washington. 
DC.  For  further  information  or  copies  of 
the  minutes  call  202-482-2583. 

Dated:  July  6,  1993. 
Betty  A.  Ferrell, 

Director,  Technical  Advisory  Committee  Unit. 
|FR  Doc.  93-16570  Filed  7-12-93;  8:45  am] 

BtUJNO  COOe  3810-OT-M 

RegtJations  and  Procedures  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Regulations  and 
Proced'ures  Technical  Advisory 
Comm.iltee  will  be  held  July  28.  1993,  at 
9:30  a  m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14th  Street 
and  Pennsylvania  Avenue.  NW  , 
Washington,  DC,  The  Commattee 
advises  the  Office  of  Technology  and 
Policy  Analysis  en  implementation  of 
the  Export  Administration  Regulations 
(EARS),  and  provides  for  continuing 
review  to  update  the  EARS  as  needed, 

Agenda 

General  Session 

1  Opening  remarks  by  the  Chairman. 

2  Presentation  of  papers  or  comments  by 
the  public. 

3  Status  report  on  working  group  projects 

4  Review  of  Regulatory  Projects. 

5  Election  of  new  Chairman. 

£jcecLi(jve  Session 

6  Discussion  of  m,3tters  properly  classified 
under  Executive  Order  12356,  dealing  with 
the  US.  and  COCOM  control  program  and 
strategic  criteria  related  thureto. 
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The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  pwnnits.  members  of  the 
public  may  present  oral  statamenta  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  prt^senters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meetings  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  TAC  Unit/OAS/ 
LVBXA  Room  1621,  U.S  DepfailmPDt 
of  Commerce,  14th  4  Pennsylvania 
Ave,,  NVi  .  Washington,  DC"202  3O 

The  Assistant  Secretary  for 
Administration,  with  the  concLirence  of 
the  de'jpgste  of  the  C»6nera!  Covins^!, 
formelly  determined  on  Januarv  18. 
1993,  pursuant  to  Section  10{d:  of  the 
Federal  Advisory  Cmnmittee  A>1,  as 
amended,  that  the  series  of  metitirws  or 
portions  of  meetings  of  the  Conimnttw 
and  of  any  Sabcommittees  thereof, 
dealing  with  tJie  classified  mat-j'-iais 
listed  in  .5  U  S  C.  552b(c'fl)  s^inl!  \>« 
exempt  from  the  provisions  relating  tJ 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  \ci.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  US. 
Department  of  Commerce,  VVashmgton. 
DC.  For  further  information,  call  Lee 
.Ann  Carpenter  at  (202)  4a2-2583. 

Dated:  |u!y  6,  1993. 
Betty  Adm  Ferr«U. 

Director,  Technical  Advisory  Comn-.ittee  L'n jf 
[FP  Doc.  93-16577  Filed  7-12-93.  8:45  ami 
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Minority  Business  Devetopment 
Agency 

[Project  LO.  Na  06-10-94001-01] 

Business  Development  Center 
AppUcattons:  Shreveport  MB  DC 

AGE>ICY:  Minority  Business 
C'lvelopment  Agency,  Commerce. 
ACnON:  Notice. 

SUMMARY:  In  accordance  with  Exccii'ive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applica':  ims 
under  its  Minority  Business 
Development  Center  CMBDC)  program  to 


operate  an  MBDC  for  approximaleiy  a  3 
year  period,  subject  to  Agency  prionties 
recipient  performance  and  the 
availability  of  funds.  The  coet  t  f 
perfo'Tnance  for  the  first  budget  panod 
il2  months)  is  esUmated  as  J163.0O(J  in 
Federal  funds.  An  audit  ietc  of  $4,125 
has  been  added  to  the  Federal  amount 
{Applicable  only  for  ncn-CTA  f.rms 
CPA  firms  are  audited  by  the  Ofn<e  of 
the  Inspector  C»6ner&l)  Tiie  totai 
f*.jnding  breakdown  is  as  follows 
$1')9,125  Federal  and  S29, 846  i.o:;- 
Federal  for  a  total  of  $isa.971   The 
p«riod  of  perfarrnanrt  will  be  from 
r,>e<.:eml>«r  1,  1993  to  Novflmh)er  30, 
:  -^94  The  MBDC  will  operaie  ;e  t.^t. 
Shrvveporr,  Lcaisiar.a  MS.*.  ^fi.'.:rr)phic 
service  ar-«. 

The  funding  instrument  fur  ;,;:»■•  Mb;.C 
will  be  a  cooperative  agreement. 
Corr.petition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
.ctate  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  prograni  iS  ut'Si^ied  to 
provide  business  development  services 
to  the  m.nunty  business  community  for 
the  establishment  and  operation  of 
viable  minonty  businesses.  To  this  end. 
VTBDA  funds  organizations  that  can 
identif)'  and  coordinate  public  and 
private  sector  resources  on  bt»ha:f    f 
minority  individuals  and  firn^s,  ufTt-:  h 
f'-jli  range  of  management  and  technical 
assistance,  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
Fmnontv  business 

AppIiVjitions  will  be  evaluated 
initially  by  regionai  staff  on  the 
following  cnturia-  The  experience  and 
rapabilities  of  the  f  :Tn  and  its  staff  in 
addfiissmg  the  nf*ds  of  L'le  business 
ccinmunity  m  gener.ii  and.  specifically, 
the  special  nwds  of  minnnty 
businesses,  individi,;/i"^  «.',!<■' 
ii^^-anizatinns  (5(1  p(";nt?,i-  tne  :esources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  method  jlogies)  to  perfoming  the 
wurk  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  pro\'iding  such 
assistance  (20  points).  An  appUcation 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
program matir,a!!y  acceptable  and 
responsive  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
t;ased  on  a  determination  of  the 
applicaticm  most  likely  to  further  the 
pjjrpose  of  the  MBDC  lV)gram.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  app.-opriate.  Unsatisfactory 


performance  under  prior  Fwierai  awaiiis 
niav  result  m  an  applicaticii  not  ::r«:j;^ 
considered  for  fundiriK 

If  the  MBLK,  performs  •wti.^fiK  tonly,  it 
r!u:iy  continue  ',o  oper^ite  af*er  tn«  uutiai 
;  orapeuUvH  vear  for  up  uj  2  auilitjonftl 
r-uciget  fwnods  ,\n  MiiLX,  with  v«ar^'o- 
■:ate  "!:.ommenaahte  '  and    pxceueui 
[■■■rforniance  rutinjis  .^-H  ri:.ns^:'^t:\/*i 
month*)  niav  cor,,t.rv;,ie  to  r>e  funned  few 
u;'  to  3  or  4  aclcliti'-'nai  '■jiKH'el  ;„*ru->ds, 
rf?s;"^c:t : v»»iv    I'odcr  n<;  :  ;:■'  -.rotnin  e?,, 
shall  an  MBDC  be  ';  :i.i-».:  f   :  m,  ,t  ;  idn 
5  consecutive  budge!  ptfi.oiis  A.tiiuut 
competition.  Periodic  reviews 
culminating  -n  veRr-tc-da'p  ':-L;-in^it^t;vF 
aad  (pialitat;Ve  Hv<i....al:>'i:is  ><',.  i» 
conducted  to  determine  if  fundiug  for 
the  project  should  continue.  Continued 
funaing  will  be  at  Tie  i  ;><  jetion  of 
^fPDA  ]  ased  on  sucii  fH.i,i'i,rs  a'  ^}]e 
'►'.■iK   s  ;-«-'-iurmance.  'J'lc  •ivai.aijJity  of 
funds  and  Agency  pricnnties. 

Awards  imder  this  program  shall  be 
subject  to  all  Federal  Laws  and 
Department  of  Commerce  polidM* 
regulations,  and  procedures  uppBcsMe 
to  Fe'ierai  «■  sistance  financial  awards. 

Coniiaieiii  with  OMB  Circular  A-129. 
"Pohcies  for  i  e  :e, «   Credit  Programs 
and  Non-tax  Receivables,"  no  award  of 
Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinc   entFe<ier.iI  debt  until  either  the 
delin.,.. •/;,',  an.  o  ,.,;.t  is  <.>,,ni  in  full,  a 
negotiated  repaynit:;:  sj  •  ■' j  j      is 
established  and  a!  itas:    'le  ^  ayriiefttis 
received,  or  oi,:)er  d;T:i;  v<-::iv;its 
satisfactory  to  DOC  are  nui    • 

Notification  that  a  fa.-^*-  sU'Hmeot  oo 
an  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  fee 
posi>ibte  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Siirp^nsJon  {Non procurement) 
requirements  as  stated  in  IS  CFR  part 
26.  Ihe  Departmental  Grants  Officer 
m«y  terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant^cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  causa  tanninp-  i- 
are  unsatisfactory  performance  ofS''  '.» 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  ol  client 
assistance  or  client  certification.  Such 
inaccurate  or  Laflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
currently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
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which  significantly  refincl  on  the 
applicant's  managements  honesty  or 
financial  integrity,  Notification  that  if 
applicants  incur  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  ther«  is  no  obligation  on  the 
part  of  DOC  to  cover  pre-award  costs. 

On  November  18,  1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690.  title  V. 
subtitle  D)  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  cenify  that  they  will  provide 
a  drug- free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
cer.ification  form  must  be  completed  by 
each,  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

Cetlification  for  Contracts.  Grants, 
Loans,  arid  Cooperative  Agreement"  and 
CD-511.  the  "Certification  Regarding 
Debarment,  Suspension  and  other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying" 
IS  required  in  accordance  with  section 
319  of  Public  Law  101-121,  which 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant  or  loan. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntar\'  Exclusion-Lower  Tier 
Covered  by  Transactions  and 
Lobbying ■ 

CLOSING  DATE:  The  closing  date  for 
applications  is  August  27,  1993. 
Applications  must  be  postmarked  on  or 
before  August  27,  1993. 

No«e:  Please  mail  completed  application  to 
'the  foiiowing  address:  Dallas  Regional  Office, 
nOO  Ccirrjiierce  St.,  room  7B23.  Dallas, 
Texas  '5242 

FOfl  AOWnOfUL  INFCRMATIOX  REGARDING 
THIS  SOUCfTATlON;  Dallas  Regional 
Office,  1100  Commerce  St..  room  7B23. 
Dallas,  Texas  7.5242.  .\ttn:  Bobby 
Jefferson,  (214)  767-8001. 

Requests  for  application  kit  must  be 
in  wnting 

A  pre-bid  confe'-ence  will  be  held  on 
August  6.  1993  m  the  Eail  Cabell 
Federal  Building  room  'B23,  on  1100 
Commerce  Street,  Daiias.  Texas  at  10 
a.m. 

SUI>P1.£jyiENTAPY  INfORMATKM; 
.Anticipated  processing  time  of  this 
award  is  120  days  Executive  order 


12372.  "Intergovernmental  Review  of 
Federal  Programs.  '  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
apphcation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(Catalog  of  Federal  Domestic  Assistance. 
11.800  Minonty  Busioets  Development) 

Dated:  luly  7, 1993. 
Malda  Cabrera, 

Regional  Director,  Dallas  Regional  Office. 
[PR  Doc.  93-16506  Filed  7-12-93;  8:45  am) 

BILUMQ  COOC  361»-»1-«l 

lPro|«ct  I.D  No,  06-10-^002-01] 

Buairvess  Development  Center 
Applicaticna   McAllen  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
of)erate  an  MBDC  for  approximately  a  3- 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $184,260  in 
Federal  funds.  An  audit  fee  of  $4,607 
has  been  added  to  the  Federal  amount 
(Applicable  only  for  non-CPA  firms. 
CPA  firms  are  audited  by  the  Office  of 
the  Inspector  General).  The  total 
funding  breakdown  is  as  follows: 
$188,867  Federal  and  $33,329  non- 
Federal  for  a  total  of  $222,196.  The 
period  of  performance  will  be  from 
January  1, 1994  to  December  31.  1994. 
The  MBDC  will  operate  in  the  McAllen, 
Texas  MSA  geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms,  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 


Apphcations  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firms 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
a.^signed  to  any  one  evaluation  critena 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
ba^d  on  a  determination  of  the 
application  most  likely  to  furtlier  the 
purpose  of  the  NfBDC  Program,  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  aiid 
approval,  if  appropriate.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding 

If  the  MBDC  performs  satisfactorily,  it 
m.ay  continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods  An  MBDC  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  (28  consecutive 
months)  may  continue  to  be  hinded  for 
up  to  3  or  4  additional  budget  periods, 
respectively.  Under  no  circumstances 
shall  an  MBDC  be  funded  for  more  than 
5  consecutive  budget  periods  without 
competition.  Periodic  reviews 
culminating  in  year-to-date  quantitative 
and  qualitative  evaluations  will  be 
conducted  to  determine  if  funding  for 
ihe  project  should  continue.  Continuad 
funding  will  be  at  the  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  Laws  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  assistance  financial  awards. 

Consistent  with  0MB  Circular  A-129, 
"Policies  for  Federal  Credit  Programs 
and  Non-lax  Receivables,"  no  award  of 
Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfaaory  to  DOC  are  made. 
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Notification  that  a  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds>  and  grounds  for 
possible  punishment  by  a  fine  or 
impnsonmfnt  as  provided  iri  18  U.S.C. 
irjoi 

Applicants  are  subiect  m 
Qjvemmentwide  Debarment  and 
Suspension  (Ncn procure rnont) 
requirerr.ents  as  stated  in  15  CFR  pari 
26  The  L^epartmontal  Grants  Officer 
may  tenninate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBtX^  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
BKrwernent  Examples  of  some  of  the 
I  onditjons  which  can  cause  termination 
are  unsatisfac:tor\-  performance  of  MBDC 
V,  ork  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance  or  client  certification.  Such 
inacc-urate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
currently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  managements  honesty  or 
financial  integrity.  Notification  that  if 
applicants  incur  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  owv.  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DOC  to  cover  pre-award  costs. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690,  title  V, 
Subtitle  D).  The  statute  requires 
.  ontractrrs  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreement"  and 
CD-511.  the  "Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters,  Drug-Free 
Workplace  Requirements  and  Lobhvmg  ' 
IS  required  in  accordance  with  section 
319  of  Public  Law  101-121,  which 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant  or  loan. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 


to  submit,  if  appiu^ble,  s  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  by  Transactions  and 
Lobbying". 

CLOStNQ  DATE:  The  closing  date  for 
applications  is  August  27, 1993. 
Applications  must  be  postmarked  on  or 

t)eforp  .August  27,  1993. 

Note:  Please  mail  completed  application  to 
the  following  address:  Dallas  Regional  OfTice. 
1100  Commerce  St.,  room  7B23,  Dallas, 
Tfixas  75242 

rOfi  ADDmOKAl  1NF0?!MA  n,-)N  RtCiARDlNG 

THIS  SOUCrrATJON:  Dallas  Regional 
Office,  1100  Commerce  Street,  room 
7B23,  Dallas,  Texas  75242,  Attn:  Bobby 
Jefferson.  (214)  767-8001. 

Requests  for  application  kit  must  be 
in  writing. 

A  pre-bid  conference  will  be  held  on 
August  9, 1993  in  the  Earl  Cabell 
Federal  Building,  room  7B23,  on  1100 
Commerce  Street,  Dallas,  Texas  at  10 
a.m. 

SUPPI.EMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(Catalog  of  Federal  Domestic  Assistance 
11.800  Minority  Business  Development) 

Dated:  July  7, 1993. 
Melda  Cabrera, 

Regional  Director,  Dallas  Hegional  Office. 
[PR  Doc  93-16505  Filed  7-12-93;  8:45  amj 
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Financial  A3.sistance  for  F?esearch  and 
Development  Projects  to  Strengthen 
and  Develop  the  U.S.  Fishing  industry 

AGENCY:  National  Marine  Fisheries 
Sep.  u  e  iNMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  solicitation  of  grant 

applications. 

SUMMARY:  Subject  to  the  availability  of 
Fiscal  Year  [FY]  1994  hinds,  NMFS 
issues  this  notice  describing  the 
conditions  under  which  applications 
will  be  accepted  under  the  Saltonstall- 
Kennedy  (S-K)  Grant  Program  and  how 
NMFS  will  determine  which 
applications  it  will  fund.  The  S-K  Grant 
Program  assists  persons  in  carrying  out 


research  and  development  pro)ects  that 
address  aspects  of  U.S.  fisheries 
involving  the  U.S.  fishing  industry 
(commercial  or  recreational)  including, 
but  not  limited  to,  harvesting, 
processing,  and  associated 
infrastructures. 

DATES:  Applications  must  be  received 
by  September  13.  1993.  No  facsimile 
applications  will  be  accepted. 

ADDRESSES:  Applications  should  be  sent 
to  any  regional  or  Washington  Office  of 
the  National  Marine  Fisheries  Service. 

(For  B"!-!-.  ss.c   o  ,  section  III.E.2.  of 
SUPPUWtN'AfiY  i*aCPtMATK)N). 
FOR  FliPTMER  !NR:)nt/AT)ON  CONTACT: 
Richard  ii.  Wneeier  or  Shirley  V.  Smith, 
S-K  Program  Office,  National  Marine 
Fisheries  Service,  1335  East- West 
Highway.  Silver  Spring,  MD  20910. 
Telephone  (301)  713-2358. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

A.  Background 

The  Saltonstall-Kannedy  (S-K)  Act 
(15  U.S.C.  713C-3)  makes  available  to 
the  Secretary  of  Commerce  (Secretary) 
up  to  30  percent  of  the  gross  receipts 
collected  under  the  customs  laws  from 
duties  on  fishery  products.  If 
appropriated,  the  Secretary  may  use  a 
portion  of  these  funds  each  year  to  make 
available  grants  to  assist  persons  in 
carrying  out  research  and  development 
projects  that  address  aspects  of  U.S. 
fisheries,  including,  but  not  limited  to, 
harvesting,  processing,  and  associated 
infrastructures.  U.S.  fisheries'  include 
any  fishery  that  is  or  may  be  engaged  in 
by  U.S.  citizens  or  nationals,  or  citizens 
of  the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands, 
Republic  of  Falau.  and  the  Federated 
States  of  Micronesia.  The  phrase 
"fishing  industry"  includes  both  the 
commercial  and  recreational  sectors  of 
U.S.  fisheries. 

B.  Funding 

Subject  to  the  availability  of  FY  1994 
funds,  NMFS  issues  this  notice  of 
solicitation  of  S-K  grant  applications, 
describing  the  conditions  under  which 
applications  will  be  accepted  under  the 
S-K  Grant  Program  and  how  NMFS  will 
determine  the  applications  it  will  fund. 
There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 


*  For  purposes  of  this  notice,  ■  fishery  is  defined 
as  one  or  more  stocks  of  fish,  including  tuna,  and 
shellfish  that  are  identified  as  a  unit  based  on 
geographic,  scientific,  technical,  recreational  and 
economic  characteristics,  and  any  and  all  phases  ot 
fishing  for  such  stocks.  Examples  of  a  fisbary  are 
Alaskan  groundfish,  Pacific  whiting.  New  England 
whiting.  Culf  of  Mexico  groundfish.  etc. 
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for  ai!  approved  proposals  siitm. '><.!  in 
respo'ise  to  *h;s  iiPt,':e  of  s.'jis.,;:ation. 
Lt  the  last  •ii.'-wt  fii*  a;  \pars.  annual 
funding  for  the  S-K  Program  h»a  ranged 
from  $1  0  million  tc  S9  ^"-  'million. 

II.  Funding  Priorities 

Consistent  with  authorizing 
legislation: .  NO  A  A  will  emphasize  the 
use  of  S-K  funds  appropriated  by 
Congress  for  industry  grants  in  the 
following  manner.  Priority  areas  and 
associated  research  and  development 
activities  that  will  be  designated  for 
funding  will  be  those  that  are  beyond 
the  scope  of  any  single  entity  to 
undertake  vntiiout  Government 
assistance  because  of  one  or  more  of  the 
following:  (1)  There  is  a  high  degree  of 
risk  in  achieving  positive  results;  and 
(2)  the  potential  beneSts  are  too  widely 
dispersed  for  any  single  entity  to 
address  with  its  own  resources. 
Fisheries  research  and  development 
project  applications  should  relate  to  ooe 
or  more  of  the  priority  areas  in  this 
section.  Primary  consideration  for 
fundira  ■*  !!!  be  given  to  applications 
addressing  tj^e  specific  priorities. 
However.  NXfFS  will  also  consider 
applications  that  address  other 
significant  industry  problems  or 
opportunities  (note  exceptions  that 
follow). 

Funding  will  not  be  provided  for 
projects  primarily  involving 
infrastructure  planning  and 
construction,  port  and  harbor 
development,  and  start-up  or 
operational  costs  for  business  ventures. 

NMFS  has  identified  funding 
priorities  in  consultation  with  a  wide 
crost-section  ot  the  U.S.  commercial 
and  recreational  fishing  industry,  states, 
and  Regional  Fishery  Management 
Councils. 

If  not  adequately  covered  by 
proposals  submitted  in  response  to 
these  priorities,  NMFS  will  carry  out  a 
national  program  of  research  and 
development  addressed  to  aspects  of 
U.S.  fisheries,  as  NMFS  deems 
appropriate,  pursuant  to  section  713c- 
3(d)  of  the  S-K  Art  as  amended. 

Application.^  avi dressing  the  priorities 
must  build  upon  or  lake  into  account 
any  past  and  current  work  in  V\«  area. 
Lists  of  ongoing  and  past  stuule.*:,  and 
more  detail  where  necessary,  are 
available  from  NMFS. 

New  applications  must  utilize  and 
build  upon  relevant  research  in  related 
fields.  Applications  p'op-osins  « 
continuation  of  S-K  :<r  o'.'.'ir  \(  )\  \ 
projects  sho'^'d  hj:'\  d  -scnbe  how  the 
vork  integra'-^  p&^t  .v.rk  with  the 
proposed  new  wort 

Consideration  wiil  be  given  to 
applications  that  address  the  following 


r.a 


priorities,  which  ore  hsted  in 
particular  order. 

A.  Develop  methods  tor  bhrninaling  or 
reducing  the  inadvertent  capture  or 
destruction  of  juvenile  or  sub  legal -si  zed 
fish  and  shellfish,  non-ta -uietHd  species 
and/or  protected  species  ir,  rxn.Tie.T.ial 
or  recreatiooal  fishing  operations. 
Studies  may  include  the  acquisition  of 
information  for  managing  bycatch  issues 
or  the  technical  development, 
demonstration,  or  evaluation  of  fishing 
gear  or  strategics.  Projects  primarily 
involving  data  collection  snould  be 
directed  at  a  specific  problem  or  need 
and  be  of  a  fixed  duration,  not  of  a 
continuing  nature.  Examples  of 
important  problems  are:  Bycatch  of 
species  such  as  halibut,  sablefish,  reef 
fish,  groundfish,  finfish,  billfish,  bluefin 
tuna,  undersized  swordfish,  striped 
bass,  mackerels,  shark,  flounder, 
weekfish.  spot,  and  croaker;  mortality  cf 
released  fish;  incidental  catch  of  turtles, 
sea  lions,  and  other-spocies  in  trawl 
gear;  and  killer  whales,  blue  marlin  and 
seabirds  in  fishing  gear.  The  following 
areas  of  research  have  been  identified, 
but  are  not  all  inclusive: 

1.  Determine  optimal  sampling 
strategies  to  estimate  total  catch  and 
species  composition  by  gear  type  and 
vessel  size;  evaluate  whether  current 
sampling  strategies  are  adequate  to 
estimate  directed  catch,  bycatch.  and 
discard  with  the  accuracy  required  by 
fisheries  managers.  Investigation  should 
include  an  evaluation  of  the  adequacy  of 
subsampling  versus  whole-haul 
sampling. 

2.  Develop  cost-effective  king.  Tanner. 
or  Dungeness  crab  pots  that  will  reduce 
the  captxire  of  and  the  subsequent 
unnecessary  handling  mortality  of 
sublegal  si2^  crabs  or  female  crabs. 

3.  Collect  and  analyze  data  describing 
mesh  sizes  currently  utilized  by  the 
groundfish  fleet  in  Washington,  Oregon, 
and  Cahfomia. 

4.  Evaluate  the  effect  of  various  leader 
strengths  and  hook  types  in  reducing 
the  bycatch  mortality  of  bluefin  ti;na  \n 
the  Gulf  of  Mexico  fisheries. 

5.  Compare  growth,  physiology, 
condition,  behavior,  and  reproductive 
success  of  marine  mammals  subjected  to 
interaction  with  diffepent  reyim-ss  of 
commercial  or  recreationai  fishing 

B.  Conduct  biological,  e<*onomic, 
social  and  other  studies  to  improve 
fisheries  management,  including 
controlled  access;  resolution  of  user 
conflicts;  impact  of  harvest  gear  types, 
area  of  capture,  and  season;  and 
evaluation  of  compenng  gear  groups  on 
product  type,  quality ,  a.-.d  market  value 
Projects  primarily  involving  djta 
collection  should  be  directed  at  a 
specific  problem  or  need,  and  be  of  a 


fixed  duration,  not  of  a  continuing 
nature.  The  following  research  areas 
have  been  identified,  but  are  not  aii 
inclusive, 

1.  Investigate  potential 
implementatinr.  of  ii.Tiited  entry 
schemes  for  the  salmon,  groundfish  rf»"f 
fish,  shark,  tuna,  ird  mar.kerei  fishenes, 
including  economic  and  s.-'cial  benefits/ 
costs 

2.  Analyze  ho-v  In  iivi.-iuai  Qur-ta 
systems  have  affiled  byr^tcr,  pn^blerrs 
and  ihe  managf?nnent  effnn  r.eeded  for 
conservation  of  bycatch  sjx^cies. 

3  Develop  and  test  anaijlical  tools  to 
predict  the  effHcts  of  alternative 
management  measurns  on  total  removals 
(landings  and  discards)  frDm  the  West 
C:4st  groundfish  fisheries. 

4.  Develop  improved  techniques  for 
identifying  individual  stocks 
(subpopuiations;  of  finfish  to  improve 
the  ability  of  fisheries  managers  to 
direct  fishenes  away  from  protected 
species  or  untaraeted  stocks. 

5.  Develop  and  test  improved  survey 
instruments  to  collect  social  and 
economic  data  required  to  analyze 
various  commerciai  fishery  management 
alternatives. 

6.  Perform  Si^tia!  and  w  onomic 
studies  of  fisheries  of  Washiri^ton, 
Oregon,  ar.d  Norlherr;  Califonna, 
includ  r.i,.  ov^  not  Ir-'ted  to,  surveys  of 
ha.-v'est  and  prr>ce,>--.Tg  costs  and  gross 
revenues:  updated  estimates  of  tiie  net 
econom.ic  va'.ut>  of  rec.T»sPtiGnai  fisheries, 
estimates  of  the  dt-'Ting-aphic,  tvpe, 
amour.t,  and  opportunity  cost  ol  labor 
employed  in  fishing  and  fishery  related 
business,  estimates  cf  the  degree  of 
fishermen's  and  comrnunitie.s' 
dependence  on  fishing  inronne, 
estimates  of  demand,  price  flexibility, 
consumer  surp'us.  and  value-added 
processing  and  rra-'-keting  channels  and 
curves  for  important  market  categories. 
A  related  study  might  include  an 
evalu.Tti'in  of  the  existing  input-output 
West  Coast  Fisheries  Economic 
A.ssessment  Model  to  review  the 
assumptions  and  appropriateness  of  the 
mode!  given  the  increased  emphasis  on 
economics  in  allocation  decisions  sinc-^ 
the  modol  was  originally  developed. 

7.  Develop  new  and  innovative 
mHthods  to  ort-iin  indt^pendent 
assessments  of  grcund-Hsh  species  for 
which  t-raditional  approaches  have  not 
been  effective.  Studies  could  include 
application  of  hydroaccustic,  sonar  or 
video  tecJinologies  to  ass8.s.-;  th? 
distribution  and  abundance  of  spenes 
that  inhabit  rocky  and  rough 
topography,  and  reria!  ,s.ir,eys  of  highly 
migratory  species. 

8  Develop  innovative  methods  to 
determine  time  of  migration,  time  of 
spawning,  distribution  of  spawning 
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grounds,  ar.d  size  of  spawning  stocks  of 
r:hinc<;k  sairnon  in  remote,  often  turbid 
and  braided,  nvers  and  streams. 

9  Evaiuate  the  technical  feasibility 
and  cost  of  an  ocean  stock  evaluation 
program  for  use  in  the  management  of 
mixed  stock  salmon  fisheries  on  the 
West  Coast. 

10  Assess  the  social  and  economic 
dynamics  and  evaluate  the  impact  of 
new  entrants  into  the  longline  fisheries 
cf  the  VNtisiem  Pacific  area 

11,  Conduct  research  to  qualitatively 
or  quar'itatjvely  determine  the  social 
and  economic  vdues  to  the  various 
constituencies  of  utilizing  living  marine 
resoun:  <»s  \n  the  exclusive  economic 
zone  surrouriding  Hawaii. 

12.  Analyze  the  social  and  economic 
effects  on  the  shark  and  mackerel 
recreational  fisheries  of  simple  versus 
complex  sets  of  bag  limits,  size  limits, 
season,  and  area  regulations. 

13  EH»velop  methods  to  differentiate 
im managed  cultured  species  irom  the 
same  species  of  wild  stock.  Research 
might  include  improving  techniques  of 
mass  marking  of  hatchery-reared  fish, 
focusing  on  mortalities  resulting  from 
tagging,  effectiveness  of  tag  in 
differen'iating  wild  frorahatchtry  fish 
and  cost  and  process  required  to  tag 
hatchen,-  fish. 

14.  A.ssess  the  genetic  impacts, 
including  disease  resistance/ 
suscept;  Liility,  resulting  from  the 
interaction  between  cultured  salmon 
that  esc.'ipe  from  net  pens  and  wild  fish 
and/or  between  vvnld  stocks  of  fish  and 
cultured  stocks  that  are  intentionally 
released  into  the  environment. 

15  Develop  consumer  and 
recreationsl  desnand  cur\'es  for  s.n.ipper/ 
grouper,  red  drum,  and  Spanish 
mackerel  resources. 

16  Develop  and/or  evaluate 
technological  innovations  for 
recordkeeping  and  reporting  of 
commercial  and  recreational  data  for 
fisheries  management,  including,  but 
not  limited  to.  optical  character 
recognition,  pen-based  bar  code, 
sateUite  transmission,  PC-based  modem 
transmission,  etc, 

17.  Improve  assessments  of 
commercially  or  recreat'onally 
important  fish  steaks  that  may  be 
important  forage  for  manne  mammais. 

C.  Develop  innovative  approaches  to 
achieving  opUmura  use  of  living  manne 
resources  by  the  commercial  and 
recreational  fishing  indu.stry.  and 
transferring  effort  from  over-ha.rvested 
to  underutilized  fisheries  Appr^jaches 
may  include  new  or  improved 
harvesting/catching,  handling,  storing, 
and  processing  tw  hniques  (onboard  and 
shoreside),  new  product  development. 
market  development,  and,  where 


necessary,  collecting  and  summarizing 
basic  biological  and  catch  information. 
Projects  primarily  involving  data 
collection  should  be  directeid  at  a 
specific  problem  or  issue,  and  be  of  a 
fixed  duration,  not  of  a  continuing 
nature.  Particular  attention  should  be 
given  to  arrowtooth  flounder,  spiny 
dogfish,  skates,  mackerels,  herring,  little 
tunny,  pink  and  chum  salmon,  giant 
grenadier,  freshwater  clam  {Ck)rbicula), 
sardines,  anchovy,  squid,  Dover  sole, 
sanddabs,  trochus,  and  artisanal 
fisheries.  The  following  areas  of 
research  have  been  identified,  but  are 
not  all  inclusive: 

1.  Develop  value-added  products  and 
markets  for  species  that  are  not 
optimally  utilized,  e.g.,  dogfish,  skates, 
mackerel,  herring,  pink  and  chum 
salmon,  pelagic  fisfies,  benthic 
invertebrates,  incidentally  caught  long 
line  species,  and  trochus  flesh. 

2.  Create  new  economic  opportunities 
through  improved  processing  and 
expanded  use  of  fish  waste  and 
conservation  of  waste  water. 

(a)  Develop  technology  to  produce 
commercially  viable  and 
environmentally  sound  byproducts  from 
f.sh  and  seafood  wastes  generated  by 
shoreside  and  floating  processing 
facilities  and  net  pen  operations. 

(b)  Develop  innovative,  cost-effective 
technology  to  use/recycle  or  conserve 
fish  processing  and  aquacultural  waste 
water,  and  develop  methods  to  meet 
new,  more  stringent  effluent  standards. 

3.  Develop  harvest,  shipping,  and 
export  mftrket  systems  for  the  freshwater 
clam,  Corbicula,  in  Japan  and  other 
countries. 

4.  Develop  processes  or  techniques 
using  fish,  shellfish,  marine  algae,  or 
byproducts,  leading  to  innovative 
compounds  or  bioreactive  agents  with 
economic  value  to  the  fishing  industry 
or  the  Nation  as  a  whole.  Examples  of 
previous  research  of  this  type  include 
the  refinement  of  pearlescence  from 
herring  scales  (used  in  synthetic  pearls, 
iridescent  paints,  and  the  reflective 
backing  of  mirrors)  and  the  isolation  of 
the  colloid  carrageenan  from  marine 
algae,  especially  Irish  moss  (used  as  a 
stabilizer  m  paints  and  other  emulsions. 
including  ice  cream) 

5  DevHiop  u. sable  products  from 
Tanner  crabs  and  snow  crabs  suffering 
from  bitter  crab  disease. 

6.  Study  the  nature  and  causes  of 
withering  syndrome  disease  of  black 
abalone  [Haliotis  crachemdii]  off  the 
California  coast. 

7,  ColitKl  and  summarize  basic 
biological  and  catch  information  on  the 
giant  grer.adier  [Albatrossia  pectoralis), 
8  spe<:ies  caught  incidentally  in  the 


Alaska  groundfish  trawl  and  longline 
fisheries, 

D.  Conduct  research  for  domestication 
and  mass  culture  of  living  freshwater 
and  marine  resources.  The  following 
areas  of  emphasis  have  been  identified, 
but  are  not  all  inclusive: 

1.  Develop  hatchery  techniques  for 
marine  finfish  species  for  both  marine 
fisheries  enhancement  and  commercial 
aquaculture.  Such  research  could 
include:  (a)  Assessment  of  the  physical, 
chemical  and  biological  requirements  of 
marine  finfish  enhancement  and 
aquaculture,  p>articularly  as  it  applies  to 
critical  egg  and  larval  stages  of 
development:  (b)  efforts  to  refine  captive 
broodstock  technology,  including 
emphasis  on  reproductive  physiology, 
fitness  of  progeny  for  survival  in  the 
wild  (including  behaWoral  adaptations), 
and  nutrition  and  health  problems. 
Important  species  are  halibut,  cod, 
haddock,  flounders,  sea  basses,  red 
snapper,  tautog,  and  tunas. 

2.  Conduct  research  to  indicate  the 
appropriate  use  of  antibiotics  in  treating 
fish  diseases.  Research  could  include 
application  methods  (feeds,  injection  of 
brood  stock),  treatment  regimens, 
efficacy  in  reducing  disease,  withdrawal 
and  clearance  times,  and  metabolic  fate 
of  the  antibiotic. 

3.  Assess  and  demonstrate 
environmentally  and  economically 
sound  use  of  offshore  net  pens  to 
provide  greater  opportunities  for 
expansion  of  the  aquaculture  industry. 

4.  Determine  the  technical  and  market 
feasibility  of  polyculture  in  salmonid 
net  pen  farming. 

5.  Develop  methods  for  producing 
seed  from  Alaskan  mollusks  and  Pacific 
oysters  that  will  eventually  lead  to  a 
source  of  low-cost  and  viable  seed  for 
Alaska's  developing  shellfish 
aquaculture  industry. 

6.  Develop  cultivation  and  marketing 
techniques  for  selected,  high  value 
species  of  fish,  corals,  and  other 
invertebrates  for  use  in  the  U.S. 
aquarium  trade. 

7.  Define  the  basic  biological 
parameters  of  growth,  reproduction,  and 
mortality  of  the  black-lip  pearl  oyster 
found  in  the  Western  Pacific  to  allow 
improved  pearl  culture  methods  and 
better  management  of  wild  stocks. 

8.  Determine  if  satelhte  data  used  to 
determine  coast-wide  differences  in 
wave  energy  can  be  useful  in  net-pen 
aquaculture  operations  concerning 
siting  and  mooring  considerations. 

E,  Conduct  studies  on  marine  biotoxin 
fishery  safety  issues  through  the 
development  and  distribution  of 
purified  marine  biotoxin  standards: 
synthesis  of  derivatives  to  trace  the 
accumulation  of  toxins  in  the  foodweb; 
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deveiopmen'  of  new  deteclion  methods 
for  taxixi  phyt;  I  plankton,  determination 
of  the  role  g'*  (environmental  factors  in 
toxm  produi-uon.  development  of 
standarti  methods  to  prepare 
contaminate  1  fish  and  indicator  species 
for  analysis,  and  standard  disposal 
methods  f'  r  biotoxm-containicg  catch. 
Particulai'  artjas  of  emphasis  include, 
but  are  not  limited  to: 

1  Develop  standards  (pharmacologic. 
analytical,  and  certified  grades)  for 
rraitoti'xjn.  ciguatoxin.  and  the  different 
ratara!  denvati-.es  of  saxitoxin.  Perform 
i'lbiiitv  sfjJiws  on  these  standards  and 
develop  plan  to  provide  standards  to 
public  and  private  research  and 
monitoring  programs 

2.  Develop  isotopic  forms  for  the 
major  classes  oi  marine  biotoxins 
suitable  for  pharmacokinetic  studies  of 
toxin  uptake,  metabolism  and 
depuratii^r   [)"vttlop  plan  to  provide 
isotopes  '.u  ;  •-■  -ic  and  private  research 
and  monitori.ig  programs. 

3  Isolate  the  different  toxic 
components  h-om  cigualoxic  fish  and 
thos*«  p'^do't-^l  by  different  strains  of 
Gainbierdi.iCL,i  toxtcus.  Develop 
methods  to  determine  their  relative  and 
di.ffcTential  toxicities. 

4  Develop  nucleic  acid  and 
(monoclonal)  antibody  probes  specific 
for  harmful  algae  species,  iiu:luding 
those  producing  marine  biotoxins. 
Dev"'   p  pTifM. lures  for  the  use  of  these 
prn'r>-s  .n  th**  d.-.alysis  of  field  and 

iDor^tnr,'  ,  =  r::rie*.  Develop  plan  to 
p.-  A  V  rnvrxjs  to  public  and  private 
resf'-^r  n  ind  monitoring  pnigrams. 

5.  Ideniify  and  characterize  specific 
properties  of  harmful  algae  species  and 
their  ecology  that  are  compatible  with 
and  can  be  incorporated  into  remote 
sensing  algorithms  for  detecting  and/ or 
forecasting  bloom  events. 

6.  Develop  standaniized  collection, 
preservation,  and  sh.pp.nK  and  disposal 
procedures  for  biotoxin-contaminated 
shellfish,  Enfish.  and  phv'toplani;ton 
samples.  Particular  emphasis  should  be 
placed  on  the  fate  and  stability  of 
marine  biotoxins  in  natural  seafood 

:  dtnoes  of  both  commercially  valuable 
a:. a  writi.i^l  species. 

7  Ider.ufy  factors  controlling  the 

i  ^:.-.r;afivVn  of  harmful  pbytoplankton 
>.  -•  ;ri.s.  e  g..  paralj'tic  shellfish 
poisoning  or  amnesiac  shellfish 
poisoning  using  both  existing  and  new 
hydrogrephic  and  expenmantal  data. 

8  Detorm:;:*  environmental 
con.;.tjons  that  enhance  or  control  toxin 
produ't-on  m  diatoms  producing 
doii.o!.:  i€id.  conduct  bioassays  to 
determine  if  commercially  important 
molluscan  shellfish  and  Dungeness  ciab 
fet'J  on  ihese  diato.ms  and  become  toxic; 
examine  ft»eding  habits  of  the  shellfish 


to  determine  paths  of  domoic  acid 
accumulation  and  retention/ 
detoxification. 

9.  Determine  the  effect .-5  cf  vanou,s 
storage  temperatures  on  gendrat:Dn  of 
histamine  in  different  scombroid  fish 
e.g..  tuna,  bluefish.  dolphinfish  and 
mackerel,  and  the  relevance  of  current 
regulatory  guidelines. 

F.  Conduct  studies  on  the 
microbiological  safety  of  fishery 
products  by  developing  rapid  methods 
of  identification  of  bacteria  and  vir.is«s. 
developing  processes  tor  their  control. 
and  determining  the  effect  of  vanous 
technologies  and  processes  on  product 
contamination  and  bacterial  growth. 
Particular  areas  of  emphasis  include, 
but  are  not  limited  to  the  following: 

1.  Establish  protocols,  procedures, 
and  techniques  for  restoration  of 
molluscan  shellfish  harvesting  areas 
closed  due  to  bacterial  pollution. 
Develop  methods  to  monitor  pollution 
sources,  e.g..  septic  tanks,  etc.,  which 
may  contribute  to  the  overall  bacterial 
pollution  load,  and  integrate  with 
existing  policies  and  procedures  for 
martaging  shellfish  harvesting  waters. 

2.  Determine  tissue  distribution  of 
Norwalk-like  virus  in  shellfish. 

3.  Determine  the  possible  effects  of 
phosphates  as  inhibitors  of  salmonella 
and  other  harmful  bacteria  in  shellfish. 

G  Develop  a  nutrient  composition 
data  base,  specific  for  the  requirements 
of  nutritional  labeling,  for  the  currently 
identified  20  most  frequently  consumed 
fish/shellfish  specified  in  the  final  rule 
for  Voluntary  Labeling  of  Raw  Fruit. 
Vegetables,  and  Fish,  published  at  56  FR 
60680.  November  27,  1991.  Research 
should  address  details  for  quality 
evaluation  of  data  produced  within  the 
past  5  to  10  years,  determine  additional 
analyses  needed,  and  develop  quaUty 
data  to  meet  guidelines  set  forth  by  the 
Food  and  Drug  Administratio.n 

H.  Conduct  research  in  the  ai'^a  of 
habitat  protection.  The  follow  i,".>^  net^ds 
have  been  identified,  but  are  not  d.. 
inclusive; 

1.  Develop  and  test  environmentally 
sound  and  cost-effective  methods  for 
controlling  species  that  have  a 
deleterious  impact  on  habitat,  e.g., 
burrowing  shrimp  Callianassa 
califomensis  (ghost  shrimp)  and 
Upogebia  puttensis  (mud  shrimp), 
which  have  destroyed  intertidal  area5 
and  threaten  oyster  production.  Such 
proposed  methods  must  demonstrate 
that  they  have  met  the  requirements  of 
applicable  Federal  and  state  laws  and 
regulations. 

2.  Evaluate  the  potential  of  umhk 
suction  dredge  mining  and  g^B%«i 
mining  as  tools  for  reston  n« 


anadromuus  fish  habitat  in  California 
streams. 

3.  Analyze  the  physical  a^d  economic 
,:npacts  of  bottom  trawls  on  the 
«:osystem. 

4  Analyze  the  physical  and  economic 
impacts  of  roller  gear  en  rv«f  hjbit.it  m 
;he  groundfish  fi.^hen,' 

I  Conduct  biological  and 
technological  studies  to  enhance  the 
management  cf  LhrRstenad  and 
endangered  species  of  salmon  in  the 
western  IJnitod  S'.ates,  Rosearch  could 
use  unlisted  species  of  salmon  as 
models:  however,  results  must  be 
applicable  to  protected  species.  The 
following  needs  have  been  identified, 
but  these  are  not  sll  inclusive 

1.  Dt^lormuie  the  magnitude  and  effect 
of  adult  saln-ion  mortality  due  to  marine 
mammal  predation  on  populations  of 
protected  species. 

2.  Develop  and  test  new  scientific 
methods  for  counting  adult  salmon 
escapement. 

3.  Develop  and  test  genetic  or  other 
methods  to  differentiate  among  salmon 
runs. 

4.  Determine  levels  of  toxic 
substances  in  estuanes  and  streams,  and 
the  assfxiated  sedimer.'s,  and  assess  the 
impti(,i  of  these  tcxic  .substances  on 
salmon  recruitmient  or  surv-ival, 

5.  Assess  Lhe  t'j.e.-ance  cf  winter-run 
scilmcn  eggs  and  fry  to  inixeases  or 
fiuctuations  in  tempe.Tture 

6.  Determine  the  effects  of  the  release 
of  hatchery-raised  fish  on  recruitment  to 
wild  populations 

J.  Compare  national  and  international 
regulator)'  agency  mt^thods  of  pa'^asite 
detection  and  analysis  with  industry 
detection  methodology  and  capabilities 
to  establish  a  process  to  Tv<-nU'p  existing 
differences  regarding  types, 
methodologies  and  tolerances  currently 
in  use  for  parasites 

K.  Produce  moisture  level  data  fur 
wild  harvest  and  farm-raised  shrimp 
rind  scallops,  taking  into  account 
species,  geographical,  and  handling 
variations.  In  order  to  establish 
baselines  that  may  be  usi-d  to  m.easure 
the  degree  to  which  water  weight  is 
inappropriately  added  to  the  product 
through  processing. 

III.  How  To  .'Vpply 

A  Eligible  Applicants 

Applications  for  grants  or  cooperative 
agreements  for  fisheries  development 
projects  may  be  made,  m  accordance 
with  the  procedures  set  fortli  in  this 
notice,  by 

1.  Any  individual  who  is  a  r jtizen  or 
national  of  iho  United  States; 

2.  Any  indiv.dual  who  is  a  citizen  of 
the  Northeni  Mariana  Island';  (NMl). 
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b«ing  ar<  m^Lvuiuai  v\ ho  qualifier  as 
such  u.".d»r  sect;cir.  8  of  the  Schwdule  on 
i  raii.uonal  Matters  attached  to  the 
constitut'iin  of  the  N'Ml 

3.  /Vry  iadivic.ual  *'no  ss  a  tjuzen  c ! 
the  Rt^puDi-,!':  '■[  !he  Msrshaii  Islands. 
R«piibuc  of  Fa;^^.  or  Lie  Fednrated 
States  of  Micrones;rt 

4   Ar.)  corp-:-:e:. ■■•::,    Da-'.iership. 
ass->:::ation.  or  ijther  hKri:v.  non-profit  or 
1  -hs-TAise,  if  such  entity  is  a  citizen  of 
■nf  -  "ted  States  within  the  meaning  of 
-^  '-.jr  2  of  the  Shipping  Act.  1916  as 
^Tr..<:^^i  {46  A:.p   U.S.C  802).» 

No  sward  of  r  eieral  funds  shall  be 
made  to  an  applicant  who  has  an 
CHitstanding  delinquent  Federal  debt 
until  either 

1  Th«  delinquent  account  is  paid  in 
full. 

2.  A  negotiated  repaymeit  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  resuh  in  an  application  not  being 
considered  for  funcing.  Successful 
applicants  for  S-K  funding,  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  sj'stems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  Office  of 

Vf  inagement  and  Budget  (OMB) 


•  or  to  f  xcK  jtion  of  the 

f  -1.!  '  r.,v  applicant  for 


n.ey  be  subject  to  a 


*Tc  :  _i;.*    is  g  citizen  of  the  United  Sutw 
"^^:L-d"  ftw  :;:««-. I ri^  of  tfaia  statul*.  citizen*  or 

.  A  <  of  nie  I:,  ted  Statw  or  dUcsn*  of  the  N'Ml 
L.»'  cw::  ooi  .i*fcs  'ii4c  -J  poroMt  of  the  inlarMt 
:  tr«jer.r.ry  jr  t.  .'-.    :.d&e  of  noo-proGt  entity. 
ev-rr-ise  cor*.'-:  -J  'ho  c-  ■  :•.  •fj-  l«  dotannined  by 
'■  "  v»".""'.-irv  f^  t»  wjr.vaiH!,!  :<!  '^uch  ownership, 
irirt  Hi  tiM  cai»  •'■■  s  .;,;r,«:jsl.i..T-   tt.c  prftsirtent  -if 

'«*  .».*-'!   -.'■  !ir<^t,.^  iiiu«l  be  Citizens  of  the  United 

-^  :p  >'  no  iTts-i-i-  0/  r  ^  !x)ard  of  directors  than  a 

a  :nvr,:;v  .;i  ws  n>imt)«r  QOi:«ssi*.-v  (c  c:>cstitute« 
'.ju-'.iTio  aiat  be  rx-v  -'z.^zeus  aiio  'he-  corporation 

itjai;  c'n  j:  *j9  .. ':??j..nMi  ^;.,;ai  •;,<-  '.<,v-''  ■  *'  '."-.ti 
United  •?»,ti'»i,  -a  •::  i  .t.-'c  iru  .    ''.iKf  ':..-  '^i.-.::    t 
ol  Ljaiurr.iaat.  C^ooim.inwaRiih  ,i!  Puafi;;-  Ku  o 
KmarKxc.  ^tao^  tjtw  Virgjii  Uianii  ot  tiie  Lr.iied 
S^jiiei,  'j'jaia.  tha  NM^  ;>r  .iny  oltwr  C-om.T,onw*t<lh. 
'  •!~::j", ,  -X  :xi ».*<•* J ^";r  ■:::   Tt<i  i'nilei..'  Siiiles 
^*^*^!v-f:^  g  p«-,-()r;'  u'  'he  ;nlRrc6l  ir:  a  ccrporation 
?r.a"  tKK  bo  Iwmsd  tc  b«'  own»d  Pv  utiiem.'  or 
nr.'.^iiti  oi'Ms  wii.tpd  States  or  atjren!  of  trif 
NMl  if.  =;;  The  aL.*  of  '3  parcen!  »l  .Ls  slock  ;>  not 
k'»s!i>,i  ij<  «i..--h  c\::7t,r.s  ^.r  natJork).>.  nf  uw  '   :u'"d 
S'a'>r»  -K  --rwis  ;'■  tfie  NMI  fn*  t'.rr;  rjrv  tnisi   ir 
fi.lucmr?  ooiijiaiioo  .-  Uvor  of  ajiv  per!»iri  ri,><  « 
r/:tac  or  ae<iooiii  a/  tii«  tnufxl  Staiod  07  aV.mr, 
'-it  ^-le  SM;    ;',-'  ^5  p#r'>.T,t  nf  Lid  vjL.-i^  prwH:  ;ii 
4:."-h  ■■  ■;.-;« f9',i,>a  :s  no'  voMfkj  ,r:  c.!'j,<'U'.t  -.jr 
v.Al::jrm%  :-f  th«  'j-.itwl  Siatea  '>i  l-'.^i^-.m  :)(  !hc 
*<VU.  !ui1  throui^  tc*  contTBcl  o'  iin  J.u-s-.andiW?  it 
IS  immjjsd  'i»*  -nore  tliar,  !'•<  pKrcent  oi  ai«  i^/t-ir.g 
pcwar  »£  Ui^-i,  :y«-i)o.'.4-,  .ti  a-.^v  be  d,j.ftra*«»o,, 
^.rectiy  0:  \Ttijvt:..^) .    ..  i>!,-.nj'  af  aiiy  ^it^rsci;  »'ao 
IS  not  a  r**' wr  or  rjiv.cni  -f  tn*  i'nilfd  S-jfa-.  ^r 
»  cmaso  f>f  **  N'Mj;  -x  ir.-;  bv  ar\  cieani 
v.t-iUcwvaf  c-jntroi  .3f  «i:y  intarasf  in  lh«  * 

"-poraV:r.j  a  cocfcarred  upor.  or  permifted  ti   be 
tiKarr.is*:  bv  4r:jr  p«rsoE  wbo  is  nj:  a  i'::j.'.er.  or 


Circu]A.~s  p 
award  A;  ■, 
Federe.  ^'-^iw  fur,as 
;'"'MW6rf;  t^i  :..!\i:-.un^  survey  by  the 
Dwp<i:lr..«;,t    ,•  il. ,;;;;i,erce  prior  to 
execution  of  i.ht*  ava'C   A.i  non-profit 
and  for-proht  apphcants  are  subject  to  a 
name  check  review  process.  Name 
ch«-.,X(.  tjfM  !;,ti:idfifi  t(,  T'H  Hal  if  any  key 
indiVTdual.^.  h ,'v^ '•.,,.: a !h(1  wiiu  the 
applicaii'  r.a-t  ij^^:   i  t  nvicted  of  or  are 
presently  facing  criminal  charges  such 
as  fi-aud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
appiirart's  msria^errier,!  hi.r.Msty  or 
fincLTii^itii  ii;'>5g7!iy   A  taist  Htn'ifinenl  on 
the  application  may  be  grounds  for 
denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  (18  U.S.C.  1001). 
NMFS  encourages  women  and  minority 
individuals  and  groups  to  submit 
applications.  NOAA  employees, 
including  full,  part-time,  and 
intermittent  personnel,  (or  their  spouses 
or  blood  relatives  who  are  members  of 
their  immediate  households)  and  NOAA 
off5ces.or  centers  are  not  eUgible  to 
submit  an  application  under  this 
solicitation  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
necessary  information  or  guidance  about 
fisheries  research  and  development  and 
the  priorities  and  procedures  included 
in  this  solicitation. 

B  Duration  of  Funding 

Generally,  grants  or  cooperative 
agreements  will  be  awarded  for  a  period 
of  1  year,  but  no  more  than  18  months, 
at  a  time. 

If  an  application  for  an  award  is 
selected  for  funding,  the  Department  of 
Commerce  has  no  obligation  to  provide 
any  additional  prospective  funding  in 
connection  with  that  award. 

Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
perfo.-mance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  to  obligate  any  part  or 
the  entire  amount  of  funds  available. 

C.  Cost-Sharine 

Although  thf-  S-K  Act.  as  amended, 
does  not  req\   rf  that  appHcants  share  in 
the  total  costs  of  a  project,  it  is 
encotiraged.  Cost-sharing  will  not  be  a 
factor  in  the  technical  evaluation  of  an 
application.  However,  the  degree  of 
cost-sharing  may  ht  tai^on  into  account 
in  the  final  selection  of  projects  to  be 
funded.  If  applicants  choose  to  cost- 
share,  and  if  'hi'T  applications  are 
selected  fcr  tun  ;,:v,;  those  applicants 
will  be  bourid  ry  the  pt^'ventnge  of  cost- 
share  reflected  in  'he  t;rant  awards. 


If  project  costs  are  shared.  NMFS 
must  prov!  i»-  fi*  inast  50  percent  of  total 
project  costs,  ej  providea  by  statute. 
The  percentage  of  the  total  project  costs 
provided  from  non-Federal  sources  may 
be  up  to  50  percent  of  the  costs  of  the 
project.  TTie  non-Federal  share  may 
include  funds  received  from  private 
sources  or  from  state  or  local 
governments  or  the  value  of  in-kind 
contributions.  Federal  funds  may  not  be 
used  to  noeet  the  non-Federal  share  of 
matching  funds  except  as  provided  by 
Federal  statute.  In-kind  contributions 
are  noncash  contributions  provided  by 
the  applicant  or  non- Federal  third 
parties.  In-kind  contributions  mey  be  in 
the  form  of.  but  are  not  limited  to, 
personal  services  rendered  in  carrying 
out  functions  related  to  the  project,  and 
permission  to  use  real  or  personal 
property  owned  by  others  (for  which 
consideration  is  not  required)  in 
carrving  out  the  project. 

Tne  total  costs  of  a  project  consist  of 
all  costs  incurred  in  the  performance  of 
project  tasks,  including  the  value  of  the 
in4ind  contributions,  to  accomplish  the 
objectives  of  the  project  during  the 
period  the  project  is  conducted.  A 
project  begins  on  the  effective  date  of  a 
grant  or  cooperative  agreement  between 
the  applicant  and  an  authorized 
representative  of  the  United  States 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiaUons  prior  to  award,  are  neither 
reimbursable  nor  recognizable  as  part  of 
the  recipient's  cost  share. 

The  appropriateness  of  all  cost- 
sharing  proposals,  including  the 
valuation  or  in-kind  contributions,  will 
be  determined  on  llie  basis  of  guidance 
provided  in  the  relex-ant  OMB  Qrculars. 
In  general,  the  value  of  in-kind  services 
of  property  used  to  fulfill  the  appUcant's 
cost  share  will  be  the  fair  market  value 
of  the  services  or  property.  Thus,  the 
value  is  equivalent  to  the  costs  of 
obtaining  such  services  or  property  if 
they  had  not  been  donated.  Appropriate 
documentation  must  exist  to  support  in- 
kind  services  or  property  used  to  fulfill 
the  applicant's  cost  share. 

D  Format 

Applications  for  project  funding  must 
be  complete.  They  must  identify  die 
principal  participants  and  include 
copies  of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Project  applications  must 
identify  the  specific  priority(ies)  to 
which  they  are  responding.  If  an 
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application  is  not  in  response  to  a 
priohty,  i'.  should  be  so  stated 
ApplicanLs  should  not  assume  prior 
knowledge  on  '.he  par!  of  NMI'S  as  tn 
the  relaljve  merits  of  tiie  project 
described  in  tiie  application.  Protect 
appucalicns  rr.ust  be  clearly  and 
conpletelv  submitted  in  the  following 
format 

1  Cover  Shee':  An  applicant  must  use 
0MB  Standard  Form  4:-l  fREV'  4-68)  as 
the  cover  sheet  for  each  project  fin 
completing  item  16  g'  Standard  Form 
424  tREV  +-88j,  see  section  V.A  9  of 
this  notice.) 

2  Proiect  Summary  An  applicant 
must  complete  NOAA  Form  88-204 
(10-92),  Soaorstall-Kpnnedy  Project 
Summary,  fcr  eacn  prnject.  Applicants 
may  obtain  cop.es  of  these  forms  from 
N'MFS;  addresst'S  are  listed  under  the 

.Application  Submission  and  Deadline" 
section,  which  follows. 

3  Proiect  Budget:  A  budget  must  be 
submitted  for  each  project,  using  NOAA 
Form  8ft-205  (10-92),  which  is  available 
from  N'MFS,  along  with  instructions  for 
completion,  addresses  are  listed  under 
the  "Application  Submission  and 
Deadline  '  section,  wh.ch  follows.  The 
applicants  must  submit  cost  estimates 
showing  total  project  costs.  Cost-sharing 
is  discretionary  If  applicants  choose  to 
rost-share,  both  the  Federal  and  non- 
Federal  shares  must  be  shown.  No  cost- 
snanng  can  come  from  another  Federal 
source  except  as  provided  by  Federal 
statute 

Applicant's  matching  costs  are  to  be 
divided  into  cash  and  in-kind 
contributions.  To  support  its  budget,  the 
applicant  must  des*.nbe  briefly  the  basis 
for  estimating  the  value  of  the  matching 
funds  derived  from  in-icmd 
contributions  Estir.ates  of  the  direct 
costs  must  be  specified  in  the  categories 
listed  on  NO.A.\  Form  68-205.  The 
budget  may  also  include  an  amount  for 
indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  Government  Estimated  indirect 
costs  may  be  included  pending  approval 
of  a  negotiated  Federal  indirect  cost 
rate.  NOA-A  will  assist  prospective 
applicants  in  obtaining  a  negotiated 
Federal  indire<-t  cost  rate,  if  deemed 
appropnate  Indirect  costs  shall  not 
exceed  direct  costs,  NOAA  will  not 
consider  fees  or  profits  as  allowable 
costs  for  applicants 

4  Pro)ect  NarraUve  Description:  The 
project  must  be  completely  and 
accurately  descnbed  As  a  guideline,  the 
project  descripuon  may  be  up  to  15 
pages  in  length  N'MFS  will  make  all 
portions  of  the  project  description 
available  to  the  public  and  members  of 
the  fishing  industry  for  review  and 
comment,  therefore,  NMf  S  will  not 


guarantee  the  confidentiality  of  any 
information  submitted  as  part  of  any 
project,  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of^the  project 
Each  project  must  be  described  as 
follows: 

a.  Identification  of  Problem(s):  For 
new  projects,  identify  and  completely 
describe  the  problem{s)  the  projed 
addresses.  As  appropriate,  m  this 
description  include:  (1)  The  fisheries 
involved:  (2)  the  specific  problemfs) 
being  addressed;  (3)  the  s-r-f-tors  of  ti.e 
fishing  industry  that  are  affected;  (4)  the 
specific  priorities  to  which  the  project 
responds;  and  (5)  how  the  problem  is) 
prevent  the  fishing  industry  from 
developing  a  fishery  or  using  existing 
fishery  resources.  If  the  appGcation  is 
for  the  continuation  of  an  existing  S-K 
funded  project,  describe  in  detail 
progress  to  date  and  explain  why 
continued  funding  Is  necessary. 

b.  Ptoject  Goals  and  Objectives:  State 
what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
eliminate  or  reduce  the  problemts) 
described  above. 

c.  Need  for  Government  Financial 
Assistance:  Explain  why  members  of  the 
fishing  industiy  or  other  entities  cannot 
fund  all  the  proposed  work.  List  all 
other  sources  of  funding  that  are  or  have 
been  sought  for  the  project. 

d.  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant:  Describe  (1) 
the  level  of  paxtidpation  by  N'MFS,  Sea 
Grant,  or  other  Government  and  non- 
Govemment  entities,  particularly 
members  of  the  fishing  industry, 
required  in  the  project(s),  and  (2)  the 
nature  of  such  pttrtidpation  In 
addition,  list  names  and  addresses  of 
the  members  of  the  fishing  industry 
consulted  during  the  preparation  of  the 
project  description. 

e.  Federal,  btate,  and  Local 
Government  Activities;  List  any  existing 
Federal,  state,  or  local  government 
programs  or  activities  which  this  project 
would  affect,  including  activities  under 
state  Coastal  Zone  Managem.ent  Plans 
and  those  requiring  consultation  with 
the  Federal  Government  under  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Art  Descnbe  the 
relationship  between  the  project  and 
these  plans  or  activities,  and  list  names 
and  addresses  of  persons  providing  this 
information 

f.  Project  Statement  of  Work;  This 
section  requires  the  applicant  to  prepare 
a  detailed  narrative  fully  describing  the 
work  to  be  performed  that  will  achieve 
the  previously  articulated  goals  and 
objectives  A  mile.stone  chart  that 
outlines  maior  goals,  supporting  work 
activities,  timefrajne,  and  individuals 


responsible  for  various  work  activities 
must  be  included.  The  narrative  should 
include  information  that  responds  to  the 
following  questions: 

(1)  How  will  the  project  be  designed' 

(2)  What  major  products,  (eg  . 
research,  services,  or  reports)  v^-ill  result 
and  what  is  their  specific  nature? 

(3)  What  supporting  activities  (be  as 
specific  as  possible)  wi'l  be  undertaken 
to  produce  major  pro'duds'' 

(4)  Who  will  be  re8pon.K'bie  for 
carrying  out  the  various  activities? 
fHighiight  work  that  will  be 
subcontracted  and  provisions  for 
competitive  subcontracting) 

(5)  What  methodology  will  be  used  to 
evaluate  final  products  or  services,  and 
how  will  it  be  integrated  i:/.o  the 
project' 

The  m.ilestnne  ciiart  should 
graphic.ally  illustrate: 

(1)  Steps  to  accomplish  the  major 
products,  research,  services  and/or 
activities; 

(2)  Supporting  activities  and 
associated  timelines,  eg.,  month  1, 
month  2,  etc.,  and 

(3)  The  individual(s)  responsible  for 
the  various  activities. 

Because  this  information  is  cr.tical  to 
understanding  and  reviewing  the 
application,  NMFS  encouragns 
applicants  to  provide  sufficient  detail. 
Applications  lacking  sufficient  detail 
may  be  eliminated  from  further 
consideration, 

g.  Project  Management:  DfcSCTibe  how 
the  project  will  be  organized  and 
managed.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project,  the^r 
qualifications,  experiance,  and  level  of 
involvement  in  the  proiect.  If  any 
portion  of  the  project  will  be  conducted 
through  consultants  and/or 
subcontracts,  applicants,  as  appropriate, 
must  follow  procurement  guidance  in 
15  CFR  part  24,  "Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  and  0MB  Qrcular 
A-110  for  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
profit Organizations.  If  a  consultant 
and/or  subcontractor  is  selected  prior  to 
application  submission,  include  the 
name  and  qualification  of  the  consultant 
andVor  subcontractor  and  the  process 
used  for  selection. 

h.  Project  Impacts:  Describe  the 
anticipated  impacts  of  the  project  in 
terms  of  landings,  production,  sales, 
improvement  In  product  quahty  or 
safety,  or  other  measurable  factors. 
Describe  how  the  results  of  the  project 
will  be  made  available  to  the  public. 

i.  Evaluation  of  Project:  The 
procedures  for  evaluating  the  relative 
success  or  failure  of  a  project  in 
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.•j;.hi-v:ag  its  goals  and  oi>Kx*iVf»s 
should  be  cieariy  delineataj  w;thir. 
each  application 

5.  Supporting  Documentation:  This 
section  should  include  any  required 
docurr.9i.is  ar.d  an',  a'.iiitional 
inforniiition  Mw^fs&ar*  or  useful  to  the 
descriptian  of  'he  prtjirni.  The  amount 
of  inbrmaUon  j?:ver  Vu  this  section  will 
depend  on  ibe  f.  pe  of  project  proposed. 
The  apphcer.;  sir  l  a1  present  any 
information  t-:.i'  Houii  ^>rrr  hesizetlie 
value  of  the  prs  )"»^i  ::.  t*  r"  ^  of  the 
significance    f 'hii    -r.*  -i-:^  addressed. 
The  absf'TiCfl  o'  adt-  ;,:•,:.?  supporting 
documeii'B?.   .   -r    v  .  d  . -.a  reviewers  to 
question  assti- .   :.  r'  ade  in  describing 
the  project  ana  nidy  result  in  a  lower 
ranking  of  the  project  Re\-iewers  will 
not  rrx^-ssaniy  examine  ail  material 
pro^ndda  ds  supporting  documentation 
except  where  sufficient  detail  is  lacking 
in  the  project  description  to  properly 
evaluate  the  project  Therefore, 
infor.T.4'.:  ori  presented  in  this  section 
should  be  dearly  referenced  in  the 
project  description,  where  appropriate. 

E.  Application  Submission  and 
Deadline 

1.  Deadline.  NMFS  will  accept 
applications  for  funding  under  this 
program  between  July  13,  1993  and 
September  13. 1993.  An  application  will 
be  accepted  if  the  application  is 
received  by  any  of  me  ofBces  Usted 
below  PQ  or  before  September  13, 1993 

2.  Submission  of  AppUcations  to 
NMFS,  Applicants  must  submit  one 
signed  critical  and  two  copies  of  the 
complete  application  to  any  of  the 
following  euidressas.  No  facsimile 
applications  w  J  b*'  ^;  < .  pted. 

Uirector,  OiIil^  ul  Trade  and  Industry 
Services,  National  Marine  Fisheries 
Ser/ice,  1335  East-West  Highway,  room 
6204.  Silver  Spring,  MD  20910. 
Telephone:  (301)  713-2358. 

Regional  Director,  National  Marine 
Fisheries  Service.  Otoe  Blackburn  Drive. 
Gloucestr', 
281-9267 

Region  a: 
Fisheries  ^^'. . 
KogerBhd    St  F 


01930.  Telephone:  (508) 

rw  Tor  National  Marine 
e  DuvM  B]  ;g..9450 
L 33702. 


ettUii-t^Lrj 
Telephone    e:']  a  i3-3142 

Regiorii!  Di-wor,  '.'atior:.!  Marine 
Fiihaiiai!  Stt.r^  ■;•.;-  bx''\  Wys;  Ocean 
Boulevard,  s:.-.:^  •i~)Q.  i..,r,ii  B";Hji.  CA 
90802-4213,  T-'di/hui.t!.  UlOj  aHO- 
4033 

Regional  Dire«.^tur  National  Marine 
Fisheries  Service,  BIN  C15700,  7600 
Sard  Point  Way,  NT..  Seattle,  VVA 
58115,  Telephone  1206!  ."^ZS-^ISC 

Regior.^!  Dir*tctor,  Nationdi  Manru* 
fisheries  fvarnca,  P  O.  Box  2:hhR. 
Jjiieau.  A.K  99802.  or  Federal  Building 
Annex,  9109  Mendnnha!!  Mail  Road, 


suite  6.  :.;rfeu 
(907)5rt>  -.:? 


\K  99801.  Telephone: 
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A  t  yoiuiitiun  and  hantung  oj  Proposed 
Projects 

1.  Consultation  with  Interested 
Parties:  NMFS  will  evaluate  the 
project(s)  contained  in  the  application 
in  consultation  with  representatives 
from  other  Federal  Government  agencies 
with  programs  affecting  the  U.S.  fishing 
industT)',  members  of  the  fishing 
industry,  and  other  fisheries  interests,  as 
necessary.  NMFS  will  make  project 
descriptions  available  in  the  following 
manner: 

a.  Public  review  and  comment 
Applications  that  are  regional  in  nature 
may  be  inspected  at  the  appropriate 
Regional  Office.  All  applications  will  be 
available  for  inspection  at  the  NMFS 
Office  of  Trade  and  Industry  Services, 
1335  East-West  Highway,  room  6204, 
Silver  Spring.  Maryland,  fi-om 
September  20. 1993  to  October  4,  1993. 
Written  comments  will  be  accepted  at  a 
regional  or  the  Silver  Spring,  Maryland, 
office  until  October  4,  1993. 

b.  Consultation  with  private 
individuals.  NMFS  shall,  at  its 
discretion,  request  comments  from 
indiN-iduals  outside  of  NMFS  who  have 
knowledge  in  the  subject  matter  of  a 
project  or  who  woiild  be  affected  by  a 
project. 

c.  Consultation  with  Government 
agencies.  Applications  will  be  reviewed 
in  consultation  with  NMFS  Offices, 
NOAA  Grants/Contracts  Offices  and,  as 
appropriate,  Department  of  Commerce 
and  other  Federal  agencies.  The 
Regional  Fishery  Management  Councils 
will  be  asked  to  review  applications  that 
could  impact  a  managed  fishery,  the 
bycatch  of  a  managed  fishery,  or  ■ 
fishery  management  issue. 

2.  Technical  Evaluation:  NMFS  will 
solicit  technical  e\'aluations  of  each 
project  application  from  appropriate 
private  and  public  sector  experts.  All 
comments  submitted  to  NMFS  will  be 
taken  into  consideration  in  the  technical 
evaluation  of  applications.  Point  scores 
will  be  given  to  project  appUcations 
based  on  the  following  evaluation 
criteria: 

a.  Problem  Description  and 
Conceptual  Approach  for  Resolution. 
Both  the  app!i(  ii*  s  comprehension  of 
the  problemfs,  wdc  the  overall  concept    - 
proposed  to  rt;-^  Ke  the  problem(s)  will 
■;e  *'■■  t:.^  .,>□;;-■:   I  25  points). 

b.  Soondness  oi  Project  Design/ 
Technical  Approach.  Evaluated  will  be 
wheiLer  o: :    •  the  applicant  provided 
sufR; lent  iiifonnaUon  to  technically 

'  ,  dill  ate  the  project  and.  if  so,  the 


strengths  and/or  weaknesses  of  the 
technical  design  proposed  for  problem 
resolution.  (25  points). 

c.  Project  Management  and 
Experience  and  Qualifications  of 
Personnel  Evaluated  will  be  the 
organization  and  management  of  the 
project,  and  the  project's  Principal 
Investigator  and  other  personnel  in 
terms  of  related  experience  and 
qualifications.  Those  projects  that  do 
not  identify  the  Principal  Investigator 
with  his  or  her  qualifications  will 
receive  a  lower  point  score.  (20  fKjints). 

d.  Projtitt  Evaluation.  Evaluated  will 
be  the  e^ectiveness  of  the  applicant's 
proposed  methods  to  evaluate  the 
project  in  terms  of  meeting  its  original 
goals  and  objoctives.  (10  points). 

e.  Project  Costs.  Evaluated  will  be  the 
justificadon  and  allocation  of  the  budget 
in  terms  of  the  work  to  be  performed. 
Unreasonably  high  or  low  project  costs 
will  be  taken  into  account.  (20  points). 

f.  In  addition  to  the  above  criteria,  in 
reviewing  applications  for  grants  and 
cooperative  agreements  that  include 
consultants  and  contracts.  NOAA  will 
make  a  determination  regarding  the 
following: 

(1)  Is  the  involvement  of  the  primary 
applicant  necessary  to  the  conduct  of 
the  project  and  the  accomphshment  of 
its  goals  and  objectives? 

(2)  Is  the  proposed  allocation  of  the 
primary  applicant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  the  project? 

(3)  Are  the  proposed  costs  for  the 
primary  applicant's  Involvement  in  the 
project  reasonable  and  commensurate 
with  the  benefits  to  be  derived  from  the 
applicant's  participation? 

3.  Panel  Review:  After  the  technical 
evaluation,  comments  will  be  solicited 
from  a  panel  of  representatives  from  the 
commercial  and  recreational  fishing 
industry,  state  government,  and  others, 
as  appropriate,  to  rank  the  projects. 
Considered  in  the  rankings,  along  with 
the  technical  evaluation,  will  be  the 
significance  of  the  problem  addressed  in 
the  project  The  panelists  will  rank  each 
project  in  terms  of  importance  or  need 
for  funding  and  provide 
recommendations  on  the  level  of 
funding  NMFS  should  award  to  each 
project  and  the  merits  and  benefits  of 
funding  each  project. 

B.  Project  Funding 

After  projects  have  been  evaluated, 
the  reviewing  NOAA  Fisheries  offices 
will  develop  recommendations  for 
project  funding.  These 
recommendations  will  be  submitted  to 
the  Assistant  Administrator  for 
Fisheries,  NMFS,  who  will  determine 
the  number  of  projects  to  be  funded 
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The  exact  amount  of  ^Jnds  awarded  to 
a  protect  will  be  determ).ied  :n  pre- 
award  neRotiatior.s  bft'-veen  the 
applicant  and  NGAA'M.IFS  program 
and  grants  mmagemrnt  r^'prv>s«ntatives. 
The  Departmon;  of  Commerce  will 
review  all  re<:omm.ended  projects  and 
f^d:ng  hefcrt  final  authority  is  given  to 
proofed  on  the  proiet.;t  The  funding 
instrument  will  be  de'ermined  by  the 
NOAA  Grants  Mandgement  Division. 
Pmiects  snould  not  be  initiated  in 
expectation  of  Federal  funding  until  a 
nouca  of  award  document  is  received. 
.\ny  costs  incurred  prior  to  issuance  of 
•he  award  document  are  at  the 
at  ;<  I  cant '8  own  risk  of  not  being 
r-./Tbur^rtd  by  the  Government. 
Notwithstanding  any  verbal  assurance 
t.Mt  tie  applicant  may  have  received. 
th'jre  !s  no  obligation  on  the  part  of  the 
r^rarfment  of  Commerce  to  cover  such 
costs.  Generally,  the  time  required  to 
process  applications  is  120  days  from 
the  closing  date  of  the  solicitation. 

\'.  Administtrative  Reiyjirements 

A  Ob'Jgation  of  the  Applicant 

An  Applicant  must: 
1.  Meet  all  application  requirements 
arid  provide  all  information  necessary 

f  ;r  me  evaluation  of  the  project. 

^  B'j  ava.ijble,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
roview  and  evaluation  of  the  project{s). 

3.  If  a  project  is  awarded,  manage  the 
day-to-day  operations  of  the  project,  be 
responsible  for  the  performance  of  all 
activities  for  which  funds  are  granted, 
and  be  responsible  for  the  satisfaction  of 
3  1  administrative  and  managerial 
co.i  iitions  imposed  by  the  award. 

4  If  a  project  is  awarded,  keep  records 
Sufficient  to  document  any  costs 
in^  '^ned  under  the  award,  and  allow 
access  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
napresentatives 

5.  If  a  project  ;:".  awarded,  submit 
quarter!;,  project  status  reports  on  the 
use  of  b^rals  and  progress  of  the  project 
to  NMFS  within  30  days  after  the  end 
of  each  calendar  quarter  These  reports 
will  be  submitted  to  the  individual 
specified  as  the  NMFS  Program  Officer 
m  the  funding  agreement, 

6  If  a  project  is  awarded,  submit  an 
original  and  two  copies  of  a  final  report 
within  90  days  after  completion  of  each 
proiect  to  the  NMFS  Program  Officer. 
The  final  report  must  describe  the 
project  and  include  an  evaluation  of  the 
work  performed  and  the  results  and 
benefits  m  sufficient  detail  to  enable 
N^MFS  to  assess  the  success  of  the 


completed  project.  Formats  for  the 
quarterly  and  final  reports,  whirii  have 
been  approved  by  OMB,  will  be 
provided  to  the  applicant. 

7.  In  order  for  NMFS  to  assist  the 
grantee  in  disseminating  information, 
the  grantee  is  reouested  to  submit  three 
copies  of  all  publications  (in  addition  to 
the  Final  Report  in  V.A.6.  above) 
printed  with  grant  funds  to  the  NMFS 
Program  Officer. 

8.  Primary  Applicant  Certification  All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment.  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  The  following  additional 
explanations  are  provided: 

Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

Drug  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  subpart  F. 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

Anti-Lcbbying.  Persons  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whidbever  is  ^eater;  and 

Anti-Lobbymg  Disclosure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28.  appendix  B; 

Lower  Tier  Certifications.  Recipients 
shall  require  applicantsA)idder8  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 


subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Recipients  and  subrecipient.';  of 
awards  under  this  program  shall  be 
subject  to  all  Federal  laws  and  DOC 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards 

9.  This  progrnm  is  covoied  by  E.O. 
12372  Any  applicant  submitting  an 
application  for  funding  is  r*>quired  to 
c-omple'e  item  16  on  Standard  Form  424 
{PJ-V  4-38)  re^;drding  clearance  by  the 
State  Point  Of  Contact  (SPOC) 
established  as  a  rws  ult  of  £0.  12372.  A 
hst  of  State  Points  of  Contact  may  be 
obtained  from  any  of  the  NMFS  offices 
listed  in  this  notice. 

B.  Obligations  of  the  National  Marine 
Fisherii^s  Service 

N^FS  will: 

1.  Provide  all  forms  and  explanatory 
inform.ation  necessary  for  the  proper 
submission  of  applications  for  fisheries 
development  and  utilization  projects. 

2.  Provide  advice,  through  the  NMFS 
office  servicing  the  applicant's  area,  to 
inform  applicants  of  NMFS  fisheries 
development  policies  and  goals. 
Interested  applicants  are  encouraged  to 
contact  the  NMFS  Silver  Spring, 
Maryland,  or  Regional  Offices  for 
clarification  or  explanation  of  any 
information  appearing  in  this  notice. 

3.  Monitor  all  projects  after  award  to 
ascertain  their  effectiveness  in  achieving 
their  objectives.  Actual 
accomplishments  of  a  project  will  be 
compared  with  stated  objectives. 

4.  Maintain  a  mailing  list  for  the 
annual  S-K  solicitations.  Upon  request, 
interested  persons  will  be  placed  on  the 
mailing  list  to  receive  the  solicitation  at 
the  time  it  is  published  in  the  Fedpral 
Register. 

C.  Responsibility  of  the  NOAA  Grants 
Management  Division 

The  NO.\A  Grants  Specialist. 
assigned  by  the  NOAA  Grants 
Management  Division,  is  the  individual 
designated  to  serve  as  the  NOAA  official 
responsible  for  the  business 
management  aspects  of  a  particular 
grant  or  cooperative  agreement.  The 
Grants  Specialist  serves  as  the 
counterpart  to  the  business  officer  of  the 
recipient  organization.  The  Grants 
Management  Division  is  responsible  for 
all  business  management  matters 
associated  with  the  review,  negotiation, 
award,  and  adm.inistration  of  grants,  and 
interprets  grants  administration. 
policies  and  provisions.  Questions  from 
the  recipient  relating  to  these  aspects 
will  be  referred  to  the  NOAA  Grants 
Management  Division.  The  official  grant 
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file  will  be  maintained  h\  the  Grants 
Manag*>ment  Division    Ah;(  h  wiii 
ensure  that  0MB.  DOL.  and  NOAA 
pohcies  are  met. 

D  L/^'gn'  Ppquirements 

The  applicant  will  be  required  tn 
satisfy  the  requirements  of  appucabie 
Federal,  State  and  local  laws. 

Classification 

The  I'nd'.^r  Snirptary  for  Oceans  and 
ALmospherc,  NOAA,  determined  that 
this  notice  is  not  a  major  action 
requiring  a  regulatory  impact  analysis 
under  E  O  12291  because  it  is  not  likely 
to  result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  inaustries, 
F'fderal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovabon.  or  on  the 
ability  of  US. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Prior 
notice  and  an  opportunity  for  public 
comment  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits  and  contracts.  Therefore, 
a  regulator^'  fisxibility  analysis  is  not 
required  for  purposes  of  the  Regulatory 
Flexibiiity  Act. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperv.ork  Reduction  Act.  The 
co!iec1ion  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0648-C135  Public  reporting  burden  for 
preparation  of  the  S-K  application  is 
estimated  to  be  8  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Richard  Roberts,  NOAA/IRMS.  6010 
Executive  Blvd.,  rm,  722,  WSC-5, 
Rockville.  MD  20852,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention: 
Project  No  0648-0135, 


A  rotsf  :e  if  avaiiability  of  financial 
assistance  for  fisheries  research  and 
development  projects  will  also  appear 
in  the  Commerce  Business  Daily. 

(Federal  Domestic  Assistance  Catalogue  No. 
11.427  Fisheries  Deveiopmenl  and 
Utilization  Research  and  Demonstration 
Grants  and  Cooperative  Agreements) 

Dated:  lu'.v  7,  1993. 

(.4n'  .Matiix.k. 

Act:   i  ;  V ,    ty  Assistant  Administrator  for 

Fisht^riPi 

[FR  Doc.  93-16475  Filed  7-12-93;  8:45  am) 
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Marine  Mammals 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Issuance  of  permit  (P545). 

SUMMARY:  On  May  21   1QQt  notice  was 
published  in  the  Fe<i*  rai  K  gister  (58 
FR  29568)  that  an  application  had  been 
filed  by  I>r.  James  R.  Gilbert,  Professor. 
Wildlife  Deftartment,  University  of 
Maine.  Orono,  ME  04469-5755,  to 
conduct  a  population  census  on  an 
unspecified  number  of  heu'bor  seals 
[Phoca  vitulina)  on  coastal  ledges  in 
New  England  from  Isle  of  Shoals  north 
to  the  Canadian  border  using  a  fixed- 
wing  aircraft. 

Notice  is  hereby  given  that  on  July  6, 
1993,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361  et  seq.)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals,  the 
NMFS  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

ADDRESSES:  Documents  submitted  in 
connection  with  this  Permit  are 
available  by  writing  to  or  by 
appointment  in  the  Permits  Division, 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway,  room  7324, 
Silver  Spring,  MD  20910  (301-713- 
2289);  and  Director,  Northeast  Region, 
NMFS,  One  Blackburn  Drive, 
Cioucester.  Massachusetts  01930  (508- 
281-9200). 

Dated:  July  6, 1993. 
William  W  Fox.  Jr  . 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(FR  Doc  9.1-16517  Filed  7-12-93;  8:45  am] 
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Endangered  Species:  Permits 

AGENCY:  Nauonai  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


ACnON:  Notice  of  a  Second  AppHcation 
for  a  Modification  to  Scientific  Research 
Permit  No.  818  (P211C). 

Notice  is  hereby  given  that  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  has  applied  in  due  form  for  a 
Modification  to  Scientific  Research 
Permit  No.  818  to  take  Usted  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  Usted  fish  and  wildUfe 
permits  (50  CFR  part  217-222). 

Permit  No.  818  was  issued  on  April 
22.  1993  (58  FR  25811)  as  authorized  by 
the  ESA.  It  authorizes  ODFW  to  take 
Usted  adult  and  juvenile  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha)  for 
scientific  research  purposes  through 
December  31. 1996. 

ODFW  is  requesting  authorization  for 
the  following  research  on  listed  Snake 
River  spring/summer  chinook  salmon: 

(1)  Capture  and  Passive  Integrated 
Transponder  (PIT)  tag  4.000  parr  and 
smolt  chinook  salmon  that  are  progeny 
of  Rapid  River  Hatchery  stock  that 
spawned  naturally  above  the  hatchery; 

(2)  Potentially  harass  up  to  350  adult 
chinook  salmon  while  surveying 
spawning  grounds  to  count  redds  and 
adults,  and  to  recover  carcasses;  (3) 
capture  and  handle  an  additional  13,800 
juveniles  during  surveys  conducted  in 
Lookingglass  Creek  to  determine  growth 
rates  and  distribution.  ODFW  estimates 
an  indirect  mortality  of  up  to  170 
juveniles  and  zero  adults  as  a  result  of 
this  research.  ODFW  requests  this 
additional  take  annually  for  the 
duration  of  the  permit,  through 
December  31,  1996. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
appUcation  should  be  submitted  to  the 
Director.  Office  of  Protected  Resources. 
NMFS.  1335  East-West  Highway,  room 
8268.  Silver  Spring,  MD  20910,  within 
30  days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
modification  application  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  Modification  application 
summary  are  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Documents  submitted  in  connection 
with  the  above  modification  application 
are  available  for  review  by  interested 
persons  in  the  following  offices:  Office 
of  Protected  Resources,  NOAA,  NMFS, 
1335  East-West  Highway,  Room  8268. 
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Slhw  Spring,  Maryland  20910.  (301- 
713-2280);  and 

Enviroamental  and  Technical 
Servica*  Division,  NationaJ  Manne 
naheries  Service.  911  Ntarth  East  nth 
Ave.,  room  620,  Portland,  OR  9^232 
(503-230-5400). 

Dated:  My  7.  1993.  | 

WilUam  W.  Fax.  )r.. 

Director.  Ofpce  of  Protected  Hmcunes 
[FR  Doc.  93-16507  Rled  7-12-«3i  345  ami 
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Marina  Uammaia;  ModMcaMon  No.  1  to 
ScJamWc  Raaearch  Parmtt  No.  77« 
(P772»59) 

AGEMCY:  National  Manne  Fishenes 
Service  (N\{FS),  NOAA.  Commerce 
SUMIURY:  On  May  19,  1993.  notice  was 
published  m  the  Federal  Register  (58 
FR  29199)  that  a  request  for 
modification  of  scientific  research 
Permit  No.  778  had  been  submitted  bv 
the  Southwest  Fisheries  Saence  Cent«r 
NMFS,  U  Jolla,  CA  92038. 
A00RCSSC8:  The  modification  and 
related  documents  are  available  for 
review  upon  wntten  request  or  by 
appointment  m  the  following  office(s): 

Permits  Division.  OfBca  of  Protected 

RB«ourc8«,  NMFS,  1335  East-West 

Highway,  suite  7324,  Silver  Spnag,  MI; 

20910(301/7-13-2289): 
Director,  Southwest  Region.  .NfMFS,  501  W'fst 

Ocsan  Boulevard,  suite  4200,  Long  Bfra-  r.. 

CA  90802.  (310/980-4016);  and. 
Marine  Maounal  Coordinator.  Pacific  .^xea 

Office.  VMFS,  2570  Dole  Street,  room  '  06. 

Honolulu,  HI  96822  (808/955-8831) 

SUP9i£UEHTt>Hy  INfORMATlON:  Notice   '< 

hereby  given  t.^iat  under  the  authonty  cf 
the  Marine  Mammal  Protection  Act  cf 
1972,  as  amended  (16  U  S.C.  361  et 
seq  },  the  provisions  of  §§  216.33  !d}  and 
(e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Spedee  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq],  an  1 
the  provisions  of  section  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endange:-ed 
fish  and  wildlife  (50  CFK  part  222)', 
Scientific  Research  Permit  No.  778. 
issued  on  May  5,  1992  (57  FR  20250' 
has  been  modified  to  authorize  the 
capture  and  instrumentation  of  an 
additional  three  animals,  and  to 
subsequently  recapture  them  to  retrieve 
the  instruments.  This  modification 
becomes  effective  upon  publication  in 
the  Federai  Register. 

Issuance  of  this  Modification,  as 
required  by  the  Endangered  Spedes  Act 
of  1973.  was  based  on  a  finding  that 
luch  Permit:  (1)  Whs  applied  for  in  good 
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faith;  (2)  will  oot  operate  to  the 
disadvantage  of  the  endangered  species 
which  18  the  sub)ect  of  this  permit;  and, 
(3)  IS  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 

Dated:  July  5. 1993. 
WilliaiB  W.  Fox.  If.. 

£  ;recfor,  Office  of  Protected  Besources. 

Nationa]  Marine  Fisheries  Service. 

[FR  Dcx-  93-165Ca  Filed  7-12-M.  8  45  ami 
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Marine  Mammals;  Issuance  of 
Scientific  Research  Permit  (P538) 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

On  Apnl  28,  1993  notice  was 
published  in  the  Federal  Re^irler  (58 
FR  25dl2)  that  an  appiifation  had  been 
filed  bv  Mr.  [an  Ostman-Lind  and  Ms. 
Ania  Driscoil-Lind.  Kula  Nai'a  Wild 
Dolphin  Rt'search  Fcundation.  Inc.,  P.O, 
Box  4044,  Ka;!aa-Kona,  Hawaii  96745 
for  a  permit  to  approach:  up  to  2300 
spinner  dolphins  {S'pnelln  Lcngirostris] 
up  to  25  timt*8  eacn  annually,  up  to 
7000  spotted  dolphins  (Stenel'a 
attenuata]  up  to  50  t;m«8  each  annually, 
and  up  to  20<)O  bottlenose  dolphms 
[Tursiops  tnincatus)  up  to  50  times  each 
annually,  over  a  5-year  period  dunng 
the  coxirse  of  photo-identification 
studies  in  Hawaiian  waters. 

Notice  is  hereby  given  that  on  July  6, 
1993,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Proteaion  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  NMFS  issued  a  permit  to  the 
above  applicants  to  incidentally  harass 
the  species/numbers  of  manne  mammal 
described  above,  subject  to  certain 
conditions  set  forth  therein. 

The  permit  and  associated  documents 
are  available  for  review,  by 
appointment,  in  the  following  offices: 

Office  of  Protntteij  RHsoun;es.  NMFS.  SOAA. 

1335  East-Wast  .Hwy,  Silver  Spring,  MD 

20910(301/713-2289); 
Director,  Southwest  RnKioa,  NMFS,  NOAA. 

501  W.  Ocean  Bivd  ,  sui^e  4200.  Long 

Beach,  CA  90801-4213  (310/980-4016); 

and 
Coordinator,  Pacific  Area  Office,  Southwest 

Region.  NMFS,  NOAA,  2570  Dole  Street. 

Honolulu.  HI  96822-2396  1308/955-8831), 

Dated:  July  6. 1993. 
W  iUiain  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 

National  Marina  Fisheriet  Service. 

(FR  Doc.  93-16509  Filed  7-12-93;  845  am) 
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Marina  Manmtala;  Receipt  of 
Application  To  Modify  Permit  No.  M2 
(P444) 

AGEJ^CY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Coramerca 

SUMMAflY:  Notice  is  hereby  given  that  Dr 
Phillip  J.  Clapham.  Director,  Population 
Studies,  Center  for  Coastal  Studies.  59 
Commercial  Street,  Box  1036, 
Provincetown,  NL\  02657.  has  requested 
a  modification  of  Permit  No.  682  issued 
on  October  19.  1989  (54  FR  43844), 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.].  the 
pro\'isiQn8  of  §  216.33  (d)  and  (e)  of  the 
Rag^alaUons  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U,S,C,  1531  et 
seq).  and  the  provisions  of  §  222  25  of 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  No.  682  authorizes  the  Permit 
Holder  to  harass  up  to  50  right  whales 
incidental  to  photo-ID  activities.  The 
Permit  Holder  now  seeks  authorization 
to  approach  up  to  100  right  whales  up 
to  three  times  annually  dunng  the 
course  of  photo-ID  activities. 

ADDRESSES:  Written  data  or  views,  or 
requests  for  a  public  hearing  on  this 
request  should  be  submitted  to  the 
.Assistant  Administrator  for  Fishenes. 
National  Marine  Fisheries  Service, 
NOAA,  US.  Department  of  Commerce, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  heanng  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

The  modification  request  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  tlie  following  oipceis): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1335  East-West 
Highway,  room  7324.  Silver  Spring,  MD 
20910  (301/713-2289):  and. 

Director.  Northeast  Region,  N'MFS,  One 
Biackbuni  Drive,  Gloucester.  MA  01930 
(508/281-«200). 

WiUiam  W.  Fox.  Jr.. 

Director.  Office  of  Protected  Fesources. 

NationaJ  Marine  Fisheries  Sen'ice 

(FR  Doc.  93-16510  Filed  7-12-93;  8,45  am] 
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National  Tatecommunlcatlons  and 
Information  Administration 

Reettabllshment  of  the  Spectrum 
Planning  Advisory  Committee 

AGENCY:  National  Telecommunications 

aiid  Information  .Administration, 

Commerr:e 

ACTION:  Notice  oi  reestablishment  oi  the 
Spectrum  Planning  Advisory 

Committee, 

SUMMARY:  In  accurdcin^e  vMth  the 
provisions  of  the  Federal  Advisorj- 
Committee  Act.  ,5  U.S.C.  appendix  2  and 
General  SerMce.s  Administration  (OS A) 
Lntenm  Rvile  on  Federal  Advisory 
Committee  Management,  41  CFR  part 
101-6,  as  amended,  and  after 
consultation  with  GSA,  the  Secretar>-  of 
Coniinerce  has  determined  that  the 
reestabiishmeiit  of  die  Spectrum 
Planning  Advison,^  Committee  is  in  the 
public  interest  in  connection  with  the 
perfnnnance  of  duties  imposed  on  the 
D*^partment  by  law.  Effective  June  30. 
1993,  the  Spec-trum  Planning  Advisory 
C.irnm)tte«  has  been  reestablished  as  the 
Spectrum  Planning  and  Policy  Advisory 
CciT.niittee, 

The  Committee  was  first  established 

en  July  19.  1965  as  the  Frequency 
Management  Advisory  Council.  It 
provided  advice  to  the  Director  of  the 
Office  of  Telecommunications  PoUcy 
(OTFi.  Executive  Office  of  the  President. 
until  the  hiTiCtions  of  that  office  were 
transferred  to  the  Depnrtm.ent  of 
Ccmmerce,  National 
Teleconimunications  and  Information 
Adminisfation  (NTLM,  by  Executive 
Order  12046  of  March  27. 1978.  In  1991. 
the  committee  name  was  changed  to  the 
Spectrum  Planning  Advisory 
Committee.  Since  the  activities  of  the 
committee  have  extended  into  policy 
areas  of  concern,  the  advisory 
committee  is  being  renamed  Lie 
Spectrum  Planning  and  Policy  Advisory 
Committee.  Its  current  charter 
terminated  on  April  24.  1993. 

In  reviewing  the  need  for  the 
Committee,  the  Assistant  Secretary  for 
Communications  and  Lnform3tJ.3n  has 
reaffirmed  its  original  purpose  of 
providing  advice  on  radio  frequency 
.spectrum  allocation  and  assignment 
matters  and  means  by  whuii  the 
effectiveness  of  Federal  G<ivemmant 
frequency  management  may  be 
enhanced.  The  Secretary  has  farther 
affirm.ed  the  need  for  the  Comnnittee  to 
advise  on  strategic  spectrum  planning 
issues  and  increased  commercial  access 
to  Federal  Government  spectrum 
Research  indicates  that  the  Committee's 


function  cannot  be  accomplished  by  ai 


U' 


organizational  el^rriprt  rjf  other 
committee  of  the  Department. 

T};e  Committee  membership  consists 
of  19  members,  including  a  balanced 
representation  of  15  non-Federal 
members,  and  4  Federal  members, 
chaired  by  tlie  Secretary  of  Commerce  or 
an  individual  appointed  by  the 
Secretary.  The  Committee  will  operate 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

Copies  of  the  Committee's  current 
Charter  have  been  filed  with  appropriate 
committees  of  Congress  and  with  the 
Library  of  Congress 
FOR  FURTHER  INFORMATION  CONTACT. 

Inquiries  or  comments  may  be 
addressed  to  the  Executive  Secretary. 
Spectrum  Planning  and  Policy  Advisory 
Committee.  Mr.  Richard  A.  Lancaster. 
National  Telecommunications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  room  4090, 
14th  Street  and  Constitution  Ave..  NW., 
Washington  DC  20230.  telephone:  (202) 
482-4487;  or  Ms.  Jan  Witter,  the 
Department  Committee  Management 
Analyst,  U.S.  Department  of  Commerce, 
room  6020. 14th  Street  and  Constitution 
Ave..  NW..  Washington,  DC  20230, 
telephone:  (202)  482-4115. 

Dated;  J'ilv  '  '^993. 
Richard  Laiit  d.wttr, 

Executive  Secretary,  Spectrum  Planning  and 
Policy  Advisory  Committee,  National 
Telecommunications  and  Information 
Administration. 

[FR  Doc,  93-16503  Filed  7-12-93;  8:45  am) 
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DEPARTMENT  Of  DEFENSE 

Office  of  tt",e  Sc^'etarv 

Defense  Scence  Board  Sc-"fT\ef  Stucy 
Task  Force  on  Tactxal  A.'  Wy'-'.are 

ACTION:  Nouce  of  Advisory  Committee 

Meetings. 

summary:  The  Defense  Science  Board 
Summer  Study  Task  Force  on  Tactical 
Air  Warfare  will  meet  in  closed  session 
on  July  20. 1993  at  the  Institute  for 
Defense  Analysis,  Alexandria.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense  At  this  meeting  the  Task  Force 
will  review  tlie  nation's  acquisition 
options  for  taciical  air  warfare  over  the 
next  10  to  10  years  as  force  structure  is 
dravs-n  dowi.  They  should  then 
recommend  promising  concepts  and 
ttH.hno!ogies  to  pursue  that  may  have 


high  leverage  cost  and  effectiveness 
against  foreseeable  threats. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pubhc  Law  No.  92-463.  as  amended  (5 
U.S.C.  App.  n.  (1988)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  Usted  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubhc. 

L.  M   In  a  um, 

Alternate  USD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc  93-16478  Filed  7-12-93;  8;45  am] 
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Pursuant  to  the  provisions  of  section 
10  of  Pubhc  Law  92-463.  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday,  August  3, 
1993;  Tuesday,  August  10, 1993; 
Tuesday.  August  17. 1993;  Tuesday. 
August  24. 1993;  and  Tuesday.  August 
31. 1993,  at  2  p.m.  in  Room  800. 
Hoffman  Building  #1,  Alexandria. 
Virginia. 

Tne  Committee's  primary 
responsibiUty  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force  Management 
and  Personnel)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pubhc  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefi-om. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  pubhc  when  they  are 
"concerned  with  matters  hsted  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
Usted  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidenUal"  (5  U.S.C.  552b(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Pohcy /Equal  Opportujiity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  pubhc 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
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(5  U  S.C  552b(c){2)),  and  the  doUiled 
wage  data  considered  were  obtained 
from  oflicials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  cxinfidence  (5  U  S.C  552b<c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  wntmg  to  the  chainnan 
concerning  matters  believed  tc  be 
deserving  of  the  Committee's  attention. 

Additional  infonT.ation  concerning 
this  meeting  may  be  obtained  by  wnting 
the  Chairman.  D«part.T!ant  of  Defense 
Wage  Committee,  room  3D264,  The 
Pentagon.  Washington.  DC  203  \0 

Dated  luly  7.  1993. 

OSD  Fedt-ml  fteiister  Ltaison  Officer, 

Deportmenf  of  iDefense. 

[FR  Doc  93-164^7  Filed  7-12-93;  9:45  am] 
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OepartnMnt  of  the  Artr^y 

Notice  of  Open  Meeting,  Inland 
Waterways  Users  Board 

A3ENCY:  U.S.  AriTiy  Corps  of  Engineers, 

DOD 

ACnoM:  Correction  to  open  meeting 

location 

This  IS  the  third  change  to  the 
location  of  the  Inland  Waterways  Users 
Board  meeting  scheduled  for  27  luly 
1993.  Disregard  all  other  meeting 
locations.  This  change  was  directed  bv 
the  U.S.  Army  Corps  of  Engineers. 
Directorate  of  Civii  Woriu. 

In  accordance  wiOi  10(ajf2)  c?t  the 
Fetieral  Advisory  Committee  .*t,"t,  Public 
Law  92^63,  annouiicBmect  ;s  mace  of 
the  foiiowuig  committee  meet.ag. 

Same  of  Ccmrm'Jst'  Iniai..: 
Waterways  Users  Boaid 

Dote  of  Meeting  27  ]u.*v  19S3 

P/fiCp'Rdinada  Hotel— Cid  Tr.vn   qca 
Ncrth  Fai.rfax  ?Lraet.  .^lexandna,  \'.\ 
22314.  Tdiepiicne    703-6S3-60OO. 
K«nn«tb  L  Denton, 
ArTT.y  Fedi^rai  Be^isier  Unison  Officer 
[FRDcx:  g-i-ieei!  Filed  7-12-93;  8:45  amj 
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Urtjan  Community  Service  Progfam, 
Inviting  Appticatione  for  New  Awards 
for  Rscal  Year  {FY)  1993 

Purpose  of  Program  This  program 
provides  grants  to  'orban  academic 
institutions  to  work  with  private  and 
civic  organizations  to  devise  a;.d 
implement  solutions  to  pressing  and 


severe  problems  in  their  urban 
communities.  The  program  furthers 
National  Education  Goal  5,  that  every 
American  will  be  literate  and  will 
pos.sess  the  knowledge  and  skills 
nwBSsary  to  compete  in  a  global 
ei:ono.mv  and  exercise  the  nghts  and 
responsibilities  of  citizenship.  The 
program  furthers  the  obiectives  of  Goal 
5  bv  affordinji  students  in  urban 
acadtcr-.i-:  institutions  an  opportunity  to 
leam  more  about  the  problems  in  their 
rommunities  ana  participate  in 
developing  solutions  to  these  problems. 

E!:iiihie  Ai^piic'dnts  Eligible 
appiit:ants  inciucie  any  nonprofit 
municipal  university,  esteblished  by  the 
governing  body  of  the  c;!v  m  whirJi  it 
is  located,  and  operalutg  <jS  of  July  23. 
1992.  Also  eligible  is  any  institution  of 
higher  education  or  a  consortium  of 
institutions  with  at  least  one  member 
that  (1)  is  located  in  aa  urban  area;  (2) 
draws  a  substantia]  portion  of  its 
undergraduate  students  from  the  urban 
area  in  which  it  is  icK^ated  or  from 
contiguous  areas:  (3)  carries  out 
programs  t>)  make  post.^econdary 
educauonai  :jppurtunit.es  more 
accessible  to  residents  of  the  urban  area 
or  contiguous  areas;  (4)  has  the  present 
capacity  to  provide  resources  responsive 
to  the  needs  and  priorities  of  the  urban 
area  and  contiguous  areas;  (5)  offers  a 
range  of  professional,  technical,  or 
graduate  programs  sufficient  to  sustain 
the  capacity  of  Ae  Institution  to  provide 
these  resources;  and  (6)  has 
demonstrated  and  sustained  a  sonso  of 
responsibility  to  the  urban  area  and 
contiguous  areas  and  the  people  in 
those  areas. 

Deadline  for  Transmittal  of 
Applications.  August  12, 1993. 

Deadline  for  Intergovernmental 
Review:  October  13. 1993. 

Applications  Available:  ]uly  13.  1993 

Available  Funds:  $1,100,000. 

Estimated  Range  of  A  wards: 
5200,OOO-$350.0OO. 

Estimated  Average  Size  of  Awards: 
S220.00O. 

Estimated  Number  of  Awards  4  to  5 

Note;  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  five  annual 
budget  periods. 

Applicable  Regulations  (al  The 
Education  Departmert  General 
Administrative  Regulations  (EDCjAR)  m 
34  CFR  parts  74.  75.  77,  ^g,  80.  82,  85, 
and  86.  and  (b)  When  publis^ied  as  final 
regulations,  the  Urban  Community 
Service  Program  regulauons  m  34  CFR 
Part  636. 

Priorify; Under  34  CFR  75  105fc)(3) 
and  20U.S.C.  1136b(b),  the  Secretary 
gives  an  absolute  preference  to 


applications  that  propose  to  conduct 
joint  projects  supported  by  other  local. 
State,  and  Federal  programs.  The 
amount  of  funds  to  be  reserved  for  this 
priority  will  be  established  after 
determining  the  number  of  high  quality 
applications  received. 

Supplementary  Information:  On  May 
20,  1993,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  program  in  the  Federal  Register 
(58  FR  29373). 

It  is  not  the  pohcy  of  the  Department 
of  Education  to  sohcit  applications 
before  the  pubhcation  of  final 
regulations.  However,  in  tliis  case  it  is 
necessary  to  solicit  applications  on  the 
basis  of  the  NPRM  in  order  to  have 
sufficient  time  available  to  conduct  the 
competition  and  make  awards  prior  to 
the  end  of  the  fiscal  year  (September  30, 
1993). 

Summary  of  Anticipated  Changes 

Four  comments  were  received  in 
response  to  the  Secretary's  invitation  to 
comment  on  the  NTRM.  In  response  to 
these  comments,  tiie  Secretary 
anticipates  making  one  change  to  the 
proposed  regulations  All  four 
commenters  addressed  the  requirement 
m  §  636.2(b)(2)  that  an  applicant 
institution  must  draw  "a  substantial 
portion  of  its  undergraduate  students" 
from  the  urban  area  in  which  it  is 
located,  or  from  contiguous  areas,  to  be 
eligible  for  a  grant.  The  commenters 
believe  that  the  definition  of 
"substantial  portion  of  its 
undergraduate  students"  in  §  636. 7fb]  to 
mean  50  percent  or  more  of  the  enrolled 
undergraduate  student  population 
establishes  too  high  a  thresh.old.  The 
commenters  contend  that  50  percent  is 
inappropriate  since  the  statute  did  not 
rfqij;re  a  "majonty." 

The  Secretary  agrees  with  the 
commenters  and  exi>ects  to  {  hange  the 
definition  of  "substantial  portion  of  its 
undergraduate  students"  in  §  636.7(b)  to 
mean  40  percent  or  more  of  the  enrolled 
undergraduate  student  population. 

Applicants  should  prepare  their  grant 
applications  based  on  the  provisions  in 
the  NPRM.  as  amended  by  the  change  to 
§636.7Cb)  discussed  in  this  summary  of 
anticipated  changes.  If  the  Secretary 
makes  any  changes  in  the  regulations 
that  were  not  discussed  in  this  notice. 
applicants  will  be  given  an  opportunity 
to  revise  their  applications. 

For  Applications  or  Information 
Contact.  Patricia  W.  Gore.  US. 
Department  of  Education.  400  Maryland 
Avenue.  S.W..  room  3022.  RQB-3, 
Washington.  D.C.  20202-5251. 
Telephone:  (202)  708-884ft.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
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Irformalior,  Rttiey  S^rvio  (FIRS;  at  i  - 
800--H7;~S]i9  ht*fAwn  8  a,r:,   and  8 

Friday 

Prosrarc  Authority.  20  U.S.C.  n36-n36h. 


Maureen  A   Mi.J.augfLin, 

Acting  4>Sii?  ..nf  Secretary  for  Postsecondary 
EducaUon 

(FR  Doc  93-16529  Filed  7-12-93:  8;45  am] 


DEPARTMENT  OF  ENERGV 

Fioocp'ain  and  Wetlands  invc,; cement 
tor  the  Proposed  Red>oaciive  So..! 
Removal  From  the  Projec!  Cl.afiD*  3;;e 
8t  Cap€  Thonpscn.  Aiaska  M  i-i^r^e 
Naticnei  Wiiai'fe  Hetug*.  AK 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  DOE  proposes  to  characterize 
and  remediate  affected  soils 
contaminated  in  a  1962  radioactive 
tracer  study  conducted  by  its 
predecessor  agency,  the  Atomic  Energy 
Commission,  located  at  the  Project 
Chariot  Site  in  Cape  Thompson,  Alaska, 
Maritime  National  Wildlife  Refuge. 
Alaska.  The  proposed  remedial  action 
includes  a  program  to:  (1)  Sample  a 
disposal  mound  and  all  other  areas 
potentially  contaminated  during  the 
1962  study  to  determine  the  present 
concentration  of  radioactive 
contaminants.  (2)  excavate  and  remove 
contaminated  soils,  (3)  transport  the 
excavated  soils  for  disposal  at  a  DOE 
low-level  radioactive  waste  disposal 
site;  either  the  Nevada  Test  Site  or  the 
Hanford  Site  in  the  State  of  Washington, 
(4)  secure  approval  for  final  closure  of 
the  mound  and  test  plots,  and  (5) 
revegetate  the  excavated  site(s).  Project 
activities  would  involve  incidental 
crossing  of  the  floodplain  or  wetlands  of 
Ogotoriii;  and  Snowbank  Creeks  in  the 
conduct  of  remedial  or  site 
characterization  activities.  These  same 
media  would  be  sampled  in  the  nearby 
Kisimilok  Valley  to  aid  in  estabhshing 
regional  background  levels.  In 
accordance  with  title  10  Code  of  Federal 
Rec'u'.drions  CFR  part  1022,  DOE  is 
s^-,-  SiSing  the  potential  impacts  to  the 
floodplahi  and  wetlands  in  the 
"Ei:vironmental  Assessment  of 
Proposed  Radioactive  Soil  Removal 
from  the  Project  Chariot  Site  at  Cape 
Thomp.son."  DOE  will  perform  this 
proposed  remedial  action  in  a  manner 
so  as  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplains  «;:  i  wetlands. 


DATES;  DOE  needs  to  b^n  the  proposed 
action  as  soor.  as  f  ossi!  ie  to  ensure 
project  compit^^fj:  s-fr  .-^  inclement 
seasonal  weairif  r  "  -ikr"    further 
remedial  action  w  ,;»,  in  ;  issible  during 
1993.  In  accordarice  wiLn  IL  CFR 
1022.18(c),  DOE  waives  the  15-day  time 
periods  for  public  review.  DOE  will 
consider  comments  received  at  the 
address  below  no  later  than  July  28. 
1993  to  the  extent  practicabje. 

ADDRESSES:  For  further  information  on 
this  proposed  action,  contact:  Donald  R. 
Elie.  Director,  Environmental  Protection 
Division,  Nevada  Operations  Office, 
U.S.  Department  of  Energy,  P.O.  Box 
98518.  Las  Vegas.  NV  89193-8518.  (702) 
295-1146  FAX:  (TO2)  295-0838. 

For  further  information  on  general 
DOE  floodplain/ wetlands  en  vironmen  tal 
review  requirements,  contact:  Carol 
Borgstrom.  Director,  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S\V.,  Washington,  DC  20585,  (202)  586- 
4600  or  (800) 427-2756. 

SUPP^tMfN-A'^!!  ts^o^vfiGK:  The 
propusfu  project  wouia  involve  site 
characteri2ation  activities  on  the  Alaska 
Maritime  National  Wildhfe  Refuge  near 
Cape  Thompson,  removal  of 
contaminated  soil,  and  revegatation  of 
disturbed  tundra  along  some  trials  left 
from  the  1962  radioactive  tracer  study. 
The  Project  Chariot  Site  is  located 
approximately  680  miles  northwest  of 
Anchorage,  Alaska.  The  radioactive 
contammants  were  introduced  during  a 
1962  tracer  study  conducted  by  the 
Atomic  Energy  Commission,  Following 
the  study,  all  contaminated  soil  and 
other  radioactively  contaminated 
material  were  placed  in  a  mound 
(approximately  6  feet  high  and  40  feet 
square)  at  the  site.  The  proposed  project 
would  remove  this  mound  from  the 
Project  Chariot  Site  to  a  DOE  low-level 
waste  site  in  Nevada  or  Washington. 
The  project  would  involve  crossing 
floodplains  and  wetlands  along  the 
Ogotoruk  and  Snowbank  Creeks  to 
obtain  access  to  the  mound  or 
characterization  sampling  sites. 

In  accordance  with  DOE  regulations 
for  comphance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022).  DOE 
is  assessing  the  impact  of  the 
floodplains  and  wetlands  in  the 
"Environmental  Assessment  of  the 
Proposed  Radioactive  Soil  Removal 
from  the  Project  Chariot  Site  at  Cape 
Thompson"  being  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act.  A  floodplain 
statement  of  findings  will  be  included 
in  any  finding  of  no  significant  impact 


that  is  issued  following  the  completicai 
of  the  EA  or  may  be  issued  separately. 

Issued  in  Washington.  DC.  on  July  8, 1993 
CW,  Frank. 

Acting  Principal  Deputy  Assistant  Secretary. 
Environmental  Pestoration  and  Waste 
Management 

IFR  Doc.  93-16574  Filed  7-12-93;  8:45  am) 
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Savannah  River  Site  (SRS) 

agency:  Department  of  Energy  (DOE) 
ACTION:  Notice  of  Floodplain  and 
wetlands  involvement  and  solicitation 
of  comments. 

SUMMARY:  Title  10.  Code  of  Federal 
Regulations  (CFR).  part  1022.  requires 
DOE  to  evaluate  actions  that  may  be 
taken  in  order  to  ensure  consideration  of 
protection  of  floodplains  and  wetlands 
in  the  decisionmaking  process.  As  soon 
as  practicable  after  a  determination  that 
a  floodplain  and/or  wetland  may  be 
involved,  the  regulations  require  that  a 
public  notice  be  published  in  the 
Federal  Register,  including  a 
description  of  the  proposed  action  and 
its  location. 

DOE  proposes  to  demolish  three 
existing  bridges  40-65  years  old  and  to 
construct  three  new  bridges  conforming 
to  current  design  and  construction 
practices  in  a  floodplain  and  wetland 
located  in  Aiken  and  Barnwell  Counties, 
South  Carolina.  Discarded  material  will 
be  disposed  of  in  a  sanitary  landfill.  In 
accordance  with  Title  10  CFR  part  1022. 
DOE  will  prepa.-^  a  floodplain  and 
wetlands  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain  and 
wetlands. 

DATES:  Comments  on  the  proposed 
actions  are  due  on  or  before  July  28, 
1993. 

ADDRESSES:  Comments  should  be 
addressed  to  Floodplain/Wetlands 
Comments.  Stephen  R.  Wright,  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office.  P.O.  Box  A,  Aiken, 
South  Carolina  29802.  The  phone 
number  is  (803)  725-3957.  Fax 
comments  to:  (803)  725-7688. 
FOR  FURTHER  INFORMATION  ON  DOE 
FLOOOPUUNAWETLANDS  ENVIRONMENTAL 
REVIEW  REQUIREMENTS,  CONTACT:  Ms. 
Carol  M.  Borgstrom.  Director.  Office  of 
NEPA  Oversight  (EH-25),  U.S. 
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Department  of  Energy.  1000 
Independence  Avenue,  SW  , 
Washin^on,  DC  20585,  Telephone: 
(202) 586-^600  or  (800) 472-2756. 

A  location  map  showing  the  proioct 
site«  and  further  information  can  be 
obtained  from  the  Savarnah  River 
Operations  Office  .see  ADO«ESSES 
above) 

SUP«.£M£KTAflY  iNF0«MAT10N:  Each  of 
the  bndgfis  included  in  th.s  replacement 
roject  was  identified  in  a  sitewide 
ridge  inspection  as  no  longer  capable 
of  supporting  the  trarisportation  of 
heav7  loads  across  the  sit-3  The 
replacements  shall  be  sin^iai  in  design 
and  construclicn  with  sone  ia'.i'.ucie  for 
length  of  span  and  end  abutment 
ronfiguratjcn.  The  method  of 
demohtion  is  also  considered  similar  for 
bach  of  the  three  bridges  with  varying 
iengths  of  span. 

[Demolition  of  a  bridge  will  require 
cutting  the  deck  at  the  span  joints  and 
hoisting  the  decic  in  sections  off  of  the 
pier  caps.  The  pier  caps  can  then  be 
separated  from  the  timber  piles  or 
concrete  piles  and  removed.  Depending 
on  the  final  location  of  the  piers,  the 
timber  piles  or  the  concrete  piles  may  be 
cut  below  the  water  surface  and 
abandoned  in-place.  limiting 
disturbance  to  the  stream  and  reducing 
costs.  If  ihe  t;:r;ber  piL-s  interfere  with 
the  new  piles,  Lhey  wi.';  be  pulled  to 
prevent  decay  of  the  piles,  leaving  an 
unacceptable  void  near  the  proposed 
pile  foundation 

The  existing  bridge  geometry  shall  be 
maintained  for  each  bridge  as  closely  as 
possible  The  width  of  the  proposed 
bridges  is  44—0  as  compared  with  24-0 
on  existing  bruiges. 

To  accommLcJate  the  increased  width 
of  the  bndge,  tne  end  abutments  will 
require  enlarging  and  may  require  tie- 
back  walls,  depending  on  site 
topography,  to  prevent  erosion  of  the 
embankment. 

Bndges  shall  be  designed  using 
prestressed,  precast  concTete  beams  or 
cast-in-place  posttensioned  beam 
construction  with  a  reinforced  concrete 
deck  and  asphalt  or  concrete  wearing 
surface  Guardrails  and  parapt=ts  wails 
shall  meet  a  South  Carolina  Department 
of  Highways  and  Public  Transportation 
(SCDHPTl'and  American  Association  of 
State  Highway  Transporiatior.  Officials 
approved  standard 

Bridges  shall  be  supported  by 
approximately  four  reinforced  concrete 
piers  at  each  pier  cap  The  piers  shall  be 
supported  by  driven  piles.  Tne  location 
of  piers  for  each  bndge  is  determined  by 
the  span  lengths  for  the  structure.  The 
project  anticipates  using  SCDHPT 
standard  span  lengths  for  each  bridge, 
the  maximum  of  which  is  40-0, 


The  increase  of  span  length  may 
require  an  increase  of  the  distance 
between  the  end  abutments.  This 
increased  distance  may  provide  a  larger 
stirface  area  of  stream  flow  once  the 
replacement  bridges  have  been 
completed. 

During  construction,  portions  cf 
roadways  shall  be  closed  to  traffic  and 
detotired.  This  will  provide  greater 
flexibility  to  implement  construction 
methods  to  minimize  environmental 
impacts  that  woiild  be  impossible  to  use 
while  maintaining  through  traffic. 

Erosion  control  measures  will  be 
installed  at  all  areas  to  p.'^vent  impacts 
from  disturbances  reaching  wetlands  or 
entering  waterways.  Staging  of 
construction  activities  shall  be  planned 
to  reduce  increased  trafSc  in  the 
waterway  resulting  from  construction 
and  to  maintain  the  limits  of 
disturbance  to  as  small  an  area  as 
possible  to  perform  the  bridge 
construction.  The  bridge  contratlor  w.ll 
also  be  required  to  provide  equipment, 
materials,  and  labor  in  the  event  of  any 
spills  or  uncontrolled  discharges  of 
sediment. 

In  accordance  with  DOE  regulations 
for  comphance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR.  part  1022],  DOE 
will  prepare  a  flooodplain  and  wetlands 
assessment  for  this  proposed  DOE 
action. 

After  tXDE  issues  the  assessment,  a 
floodplain  statement  of  findings  will  be 
published  in  the  Federal  Register. 
Evsret  H.  Beckner, 

Acting  Assistant  Secretary  for  Defense 
Programs. 

[PR  Doc.  93-16570  Filed  7-12-93;  8  45  am] 
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Office  o(  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangem.ent" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  .\meric::a  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
following  sale:  Contract  No.  S-EU-1013, 
for  the  sale  of  5  grams  of  uranium. 
enriched  to  98.64  percent  in  the  isotope 
uranium-235  to  the  Institute  di 
Geocronologia,  Pisa,  Italy,  of  use  in 


isotopic  dilution  analyses  of  uranium  in 
rock  and  mineral  samples. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Ad  of  1954,  as  amended. 
it  has  been  determined  that  thus 
subsequent  arrangement  will  not  be 
Inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
af^er  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC  on  July  7, 1993. 
Edward  T  Fei, 

Acting  Di-^tor,  Office  of  Nonproliferation 
Policy 
;FR  Doc  93-1G?7:  Filed  7-12-93,  8  45  ami 
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Office  cf  Civilian  Radioactive  Waste 
Management 

Yucca  Mountain  Waste  Package 
Development  Workshop 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management.  Department  of 

Energy, 

ACTION:  Notice  of  workshop. 

TIME  AND  DATE:  8  a,m,-5  p,m.  on 

September  20-2?.;  and  8  a  m.-12  noon  • 

on  September  23,  1993. 

PLACE:  The  Howard  Johnson  Plaza 

Suite — Hotel  located  at  4255  South 

Paradise  Rd.  in  Las  Vegas,  Nevada 

89109, 

This  workshop  will  be  a  foUowup  to 
the  Engineered  Barrier  System 
Workshop  held  in  Denver  in  June  1991 
and  will  consist  of  presentations, 
discussions  by  selected  experts,  and 
audience  partdcipation. 
summary:  In  this  notice,  the  Office  of 
Civilian  Radioactive  Waste  Management 
announces  the  Yucca  Mountain  Waste 
Package  Workshop.  The  Department  is 
seeking  participants  who  may  be 
interested  in  presenting  Waste  Package 
concepts  or  supporting  information  on 
miSterials  selection,  fabrication,  closure, 
nondestructive  evaluation,  performance 
assessment,  and  testing  at  this 
workshop. 

SUPPLEMENTARY  INFORMATION:  The  focus 
of  this  workshop  will  be  the  disposal 
container  and  those  aspects  of  disposal 
container  development  currently  of 
concern  to  the  Yucca  Mountain  Site 
Characterization  Project  Office.  Topics 
will  include  containment  barrier 
degradation,  materials  selection, 
container  fabrication,  closure  and 
nondestructive  evaluation  techniques, 
and  performance  assessment  with  an 
emphasis  on  data^'testing  needed  to 
support  modeling  and  performance 


assessment  The  oh>;«<:.t,i-«^s  uf  the 
worlcshop  wiii  !.>«  ;c!  pT'Viap  a  fyrurn  ir. 
discus*  ideas  relative  to  these  important 
aspects  of  disposal  container 
developrrie:  '  cr"  d  *    a    nw  comment  and 
input  from  ail  inteicsied  parties  relative 
to  the  current  status  of  waste  package 
development  as  part  of  the  site 
characterization  process. 

Presenters  for  the  workshop  will  be 
selec   -  or.  the  besis  of  e  Department  of 
Energy  evaJciation  of  their  quali^cations 
and  technical  analysis  of  the  proposed 
concept  or  approach.  Interested 
presenters  must  submit  a  personal 
qualifications  statement  along  with  a 
technical  analysis  of  the  pioposed 
concept  they  would  like  to  address  at 
the  workshop.  Concepts  shall  focus  on 
the  aspects  of  disposal  container 
development  pre^'iously  specified. 
Those  selected  to  present  thair  concepts 
will  receive  an  Information  package  on 
the  status  of  the  Department  of  Energy 
waste  package  program. 

Those  interested  in  presenting  at  the 
workshop  should  submit  their 
qualifications  and  proposals  for 
consideration  to  the  Department  of 
Energy,  by  July  30, 1993.  Send  these  to 
Diane  J.  Harrison,  U.S.  Department  of 
Energy.  Yucca  Mountain  Site 
QiarBCterizaticn  Project  Office,  M/S 
523.  P.O.  Box  98608.  Las  Vegas.  NV 
89193-€6C8. 

COfiTACT  PmSO'4  FOa  WORE  ,r-rOP!,<i-K»^|: 


ine  vk 


Allf 


workshop  a  block  of  rooms  has  been 
reserved  at  the  Howard  Johnson  Piaza 
Siiite-Hotal.  Please  contact  Linda  Evans 
1702-794-7693)  by  Wednesday,  August 
18. 1993.  for  reservations  (credit  card 
required.  Single  Room  is  $69  including 
tax). 

*  •    ;^  rf  Yucca  Mountain  is  planned 
I  '  Monday.  September  20, 1993,  for 
which  reservations  are  required.  The 
number  that  can  be  accommodated  may 
be  limited.  Those  wantine  tn  participate 
in  this  U>:ir  mis:  :'o::'a^ '  C^^iaen  Hill. 
Science  .'VppL' ai.cns  in;  'n;.-r;Qnal 
Corporation,  !ru2-794-7375j  by  August 
27.  1993. 

This  invitation  for  participation 
should  not  be  interpreted  as  a  request 
for  proposal  f-  r  hjture  work  in  this  area 

or  as  a  crr.r:r.;r,en<  to  compensate 
pfiilu  .p-^nt.s  :a  any  manner. 
i.ajue  H.  Barrett. 

*.i  t.-^  Director.  Office  of  Civilian  Padioactive 

■<'■  ,js  tfi  Management 

}  r  D.K    9.5-! 6571  Filed  7-12-93;  8:45  am] 
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Energy  In'oTnetion  AdTiints'-^tion 

ProposeC   Re*-»fcon   cf  fs^WT /--fcCOR 
A~G,  "'StHndard  Contrac!  lof  .D.£po->f 
cf  Spen!  Nuclear  F-uei  and'cf  *->  V"- 
:,.€v«i  Radioactive  Waste" 

AjENCY;  Energy  Information 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  the  proposed  revision 
of  NWPA-830R  A-G.  "Standard 
Contract  for  EHsposal  of  Spent  Nuclear 
Fuel  and/or  High-Level  Radioactive 
Waste"  and  solicitation  of  comments. 


SUMMARY:  The  Energy  Information 
Administration  (ElA).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  198D.  Pub. 
L.  96-511,  44  U.S.C.  3501  et  B€q.], 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  In  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  EIA  is 
soliciting  comments  concerning  the 
proposed  revision  of  NvVPA-«30R  A-G, 
"Standaid  Contract  for  Disposal  of 
Spent  Nuclear  fuel  and/or  High-Level 
Radioactive  Waste." 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  12.  1993. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible 
^ ;  Di  i.  s  i  £  i   Se  n  d  comments  to  Jorge 
Luna-Lamara,  Energ>'  Information 
Administration  Survey  Manager,  EI- 
523,  U.S.  Department  of  Energy, 
Washing'or   DC.  ZO"-"-^   '202)  254-5664 
FOR  FURTH;.;:i  iNFCRMA'^tON  OR  TO  OBTAJN 
COPIES  OF  THE  PBC?CSED  POPS.-S  AHO 

INSTRUCTIONS:  RtKjuKsis  fur  aauitional 
information  or  copies  of  the  form  and 
instructions  should  be  directed  to  Jorge 
Luna-Camara  at  the  address  listed 
above. 

SUPrL£M'.NTA.Rv  !NrCRMA^:ON. 

I.  Back^^roimd 

II.  Current  Actions 

ni.  Request  for  Commants 

L  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 


Organization  Act  (Pub  L.  95-91),  the 
Energy  Information  Administration  is 
obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  This  program 
wall  collect,  evaluate,  assemble,  analjrze. 
and  disseminate  data  and  information 
related  to  energy  resoiux»  reserves, 
production,  demand,  technology,  and 
related  economic  and  statistical 
information  relevant  to  the  adequacy  of 
energy  resources  to  meet  the  Nation's 
economic  and  social  needs  in  the  r'^ar 
and  longer  terra  future. 

The  NVVPA-830R  A-G  data  are 
entered  into  the  Department  of  Energy's 
accounting  records.  The  data  from 
electric  utilities  coacems  payment  of 
their  contribution  to  the  Nuclear  Waste 
Fund,  and  ccntains  specific  data  on 
disposal  of  nuclear  waste. 

IL  Curreirt  Actions 

In  keeping  with  its  mandated 
responsibilities,  EIA  proposes  to  extend 
for  three  years  the  information 
collection  aspects  of  NV\TA-830R  A-G. 
"Standard  Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste."  The  proposed 
changes  to  the  NWPA-8.30G,  Annex  A 
to  Appendix  G.  "Standard  Remittance 
Advice  for  Payment  of  Fees,"  are 
summarized  below- 

(1)  A  line  to  allow  utilities  (when 
applicable)  to  deduct  pump  storage 
losses  has  been  added: 

(2)  A  line  to  allow  the  utilities  to 
report  the  source  of  the  information 
being  reported  (i.e  ,  Form  EIA  861.  Form 
EL\  412.  Form  REA  12.  and  FERC  Form 
1)  has  been  added;  and  the  instructions 
have  been  clarified. 

Changes  to  NWPA-630C.  Appendix  C 
"Delivery  Commitment  Schedule."  are 
as  follows: 

(1)  Section  1.  Line  11— The  "Name  of 
Purchaser"  was  added,  moving  theXHZS 
Identification  Number  to  Line  1.2. 

(2)  Section  2: 

(a)  Line  2.2— "Shipping  Lot  Number" 
was  deleted; 

(b)  Line  2.4 — "Proposed  Dehvery 
Date"  was  replaced  with  Proposed 
Delivery  Year; 

(c)  Line  2.5— "TJOE  Assigned  Delivery 
Commitment  Date"  was  deleted; 

(d)  Line  2.7 — "Metric  Tons  Uranium 
was  deleted  (Discharged); 

(3)  Section  4— "Notification  of  DOE 
Approval"  was  replaced  with 
Notification  of  DOE  Action; 

(4)  Line  4.1— "Approved  by  DOE" 
was  replaced  with  Approved. 
Disapproved. 

III.  Request  for  ComineDts 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
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the  proposed  extension  and  revisions. 
The  following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses  Please  Indicate  to  which 
formls)  vour  comments  apply. 

As  a  potential  respondent; 

.^  Are  the  instructions  and 
iefir.itions  clear  and  sufficient?  If  not. 
wh;rh  instructions  require  clarification? 

B  Can  the  data  be  submitted  using  the 
def-nitions  included  in  the  instructions? 

C  Can  data  be  submitted  in 
ai:c  ordance  with  the  response  time 
specified  in  the  instructions? 

D  Public  reporting  burden  for  this 
^.ii-»<ilon  is  estimated  to  average  40 
r     ;rs  n-^r  respondent  on  N\VPA-830-G 
ai.  1  NvnPA-B30-A;  and  5  hours  of 
>;(.-"<  ^    rden  on  NWPA-830-C. 
How  much  time,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  do  you  estimate  it  will 
require  you  to  complete  and  submit  the 
required  fonn(s)? 

E.  What  is  the  estimated  cost  of 
completing  this  form(s).  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  fnrm(s)  be  improved? 

G.  Do  you  know  of  any  other  Federal. 
Slate,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
means  of  collection. 

As  a  potential  user: 
A  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form(s)? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form(s)  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

E.  For  the  most  part,  information  is 
p-bljshed  by  EIA  in  U.S.  customary 
units,  e.g.,  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
A  3uld  vou  prefer  to  see  EIA  publish 
rr.ore  information  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms'  If  yes,  please  specify  what 
information  (e.g.,  coal  production. 
natural  gas  consumption,  and  crude  oil 
irriports),  '.he  metric  unit(s)  of 
measur<arr.dn!  preferred,  and  in  which 
EIA  pubhcation(s)  you  would  like  to  see 
such  information. 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  or.  the  need  for  the  information 
contained  m  the  NWPA-830R  A-G. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  0MB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Authorities:  Section  2(a)  of 
the  Paperwork  Reduction  Act  of  1980 
CPublic  Law  96-511).  which  amended 
chapter  35  of  title  44  United  States  Code 
(44  U.S.C.  3506(a)). 

{s<iimH  in  Washington.  DC.  July  8, 1993. 
Yronac  M    Risbop, 
Director,  Statistical  Standards. 
(FR  Doc.  93-16573  Filed  7-12-93;  8:45  am) 
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Pedt^rai  E"ar'jv  RegL,.a*DrY 

Comrr.igsion 

Dooat  N',>»   E""=i'V.^T'_.a  „>jO.  •<  •!.] 

P".i*»-:r'  Services.  ;",c  ,  si  Bi  ,  Electric 

f^. jte,  Srra  ■  ^I'^er  P'o^-tjctlon.  end 
Intf'ock  'ig  r""ec*Gra*e  r-iinga 

July  6.  1993. 

Take  notice  tliat  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services,  Inc. 

(Docket  No.  ER93-739-000] 

Take  notice  that  on  June  29, 1993. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Louisiana  Power 
&  Light  Company  (LP&L),  filed  the 
Transmission  Agreement  between  LP&L 
and  Southwestern  Electric  Power 
Company  (SWEPCO)  (the  "Agreement"). 
Entergy  Services  states  that  the  purpose 
of  the  Agreement  is  to  provide  for  the 
transmission  and  distribution  of  power 
and  energy  purchased  by  SWEPCO  from 
Cajun  Electric  Power  Cooperative,  Inc. 
to  the  former  delivery  points  of  Bossier 
Rural  Electric  Membership  Corporation 
(BREMCO),  the  assets  of  which  are 
being  acquired  by  SWEPCO.  Entergy 
Services  requests  that  the  Agreement  be 
made  effective  on  July  1, 1993.  the  date 
that  SWEPCO  is  to  acquire  BRFMCOs 
assets. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Canal  Electric  Co. 

[Docket  No.  ER93-745-0001 

Take  notice  that  on  June  30, 1993, 
Canal  Electric  Company  (Canal)  filed 
four  documents  under  section  205  of  the 
Federal  Power  Act:  (1)  An  Amendment 
to  the  Capacity  Acquisition  Agreement 
(Agreement)  between  itself  and 
Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
which  amends  the  terms  of  the 
Agreement  (FERC  Rate  Schedule  No  21) 
with  respect  to  the  procurement  of  bulk 
electric  power.  Under  the  terms  of  the 


propo.sed  Capacity  Acquisition  and 
Disposition  Agreement  (as  tlie 
.Agreement,  which  Agreement  as 
amended  was  also  filed,  is  to  be 
hereinafter  known).  Canal  mav  continue 
to  procure  bulk  electric  power  at  tne 
request  of  and  for  resale  to 
Commonwealth  and/ or  Cambridge,  but 
may  also  sell  power  owmed  or  otherwise 
held  by  Commonwealth  and  Cambridge 
at  the  request  of  Commonwealth  and/or 
Cambridge;  (2)  a  Capacity  Disposition 
Commitment  between  itself  and 
Commonwealth,  which  implements  the 
terms  of  the  Capacity  Acxiuisition  and 
Disposition  Agreement  with  respect  to 
the  assignment  by  Commonwealth  to 
Canal  of  a  portion  of  Commonwealth's 
entitlement  in  Canal  unit  Nu.  2.  Canal 
■Alii  st'l'i  a  portion  of  Commonwealth's 
entitlement  to  the  output  of  Canal  Unit 
No.  2  to  Green  Mountain  Power 
Corporation  (CMP)  over  the  pwriod 
September  1.  1993  through  September  1. 
1998.  This  entitlement  is  referred  to 
herein  as  the  "GMP  Quota;"  (3)  a  Power 
Contract  between  itself  and 
Commonwealth,  which  provides  that 
Canal  will  credit  all  revenues  from  the 
sale  of  the  GMP  Quota  to 
Commonwealth;  and  (4)  a  Power  Sale 
Agreement  between  itself  and  GMP  with 
respect  to  the  sale  of  the  GMP  Quota. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3   Public  Service  Company  of 
Ukldhoma 

(Docket  No.  ER93-746-000] 

Take  notice  that  on  June  30. 1993. 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  a  Transmission 
Service  Agreement  (Agreement),  dated 
April  14.  1993,  between  PSO  and 
Southwestern  Public  Service  Company 
(SPS).  Under  the  ,\E;reement  PSO  will 
provide  transmission  service  for  power 
and  energy-  that  SFS  will  sell  to  The 
Empire  District  EIlh  trie  Company  (EDE). 

A  coijy  of  the  filing  has  been  sent  to 
SPS,  EDE  and  the  Olclahoma 
Corporation  Commission. 

Comment  date:  July  20.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  The  Montana  Power  Co. 

[Docket  No.  ER9.1-74 7-00*11 

Take  notice  that  on  June  30,  1993.  The 
Montana  Power  Comp&ny  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  Letter 
Agreement  Between  Bonneville  Power 
Administration  and  The  Montana  Pow-3r 
Company.  Montana  requests  that  the 
Commission  accept  the  Agreement  fo- 
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P.lin«.  to  be  effective  on  September  1, 

1993 

A  copy  of  tiie  fihii^  was  swrved  upon 
Bonneville  Power  Adtriiiustration, 

Corr.nr'nt  date  July  20,  1993,  in 
Bcccrdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Southwestern  Ele<:1ru  Power 
Company 

(Docket  No,  ER93-748-OOOJ 

Tal-e  r.otice  that  on  June  30,  1993 
Scuthwestom  Electric  Power  Company 
iSWEPtX)),  by  its  counsel,  submitted  fo.' 
filing  Amendment  No,  2  to  SWEPCO's 
tlixjtric  System  Lnterconnecticn 
Agreement  with  Cajiin  Electnt  Powh.'- 
Cooperative,  Lnc.  {S'A'EPCO  FERC  Rate 
Srhedule  No.  100).  SWEPCO  submitted 
correcticns  to  the  filing  on  June  30, 
1995, 

SWEPCO  requests  an  effective  date  of 
the  later  of  July  1. 1993,  or  the  date  on 
which  SWEPCO  completes  its 
acquisition  of  the  electric  utility  assets 
nf  Bossier  Riral  Electric  Membership 
Cooperative,  Inc.,  a  Cajun  member. 
Accordingly,  SWEPCO  requests  waiver 
of  the  Commission's  notice 
requi.-p.Tients. 

Copies  of  the  filing  have  been  servea 
on  Caiun,  the  Louisiana  Pubhc  Service 
Commission,  and  copies  of  the 
Lransmittal  letter  only  have  been  sent  to 
other  SVNTPCO  wholesale  customers  to 
advise  tham  of  the  requested  waiver  of 
i;otjce  requirements. 

Comment  date: ]u\y  20,  1993,  in 
6i  cordance  writh  Standard  Paragraph  E 
a!  the  end  of  this  notice. 

6  The  United  FlJi  niinating  Co. 
•  Docket  No.  ER93-75&-000] 

Take  notice  that  on  July  1,  1993.  The 
United  Liuminating  Company  (UI)  filed 
a  Modification  of  Wheeling  Service 
.Agreement  to  modify  the  Wheeling 
Service  .Agreement  dated  as  of  October 
19.  1987.  by  and  between  UI  and 
McC^llum  Enterprises  I  Limited 
Partnership  I'l  requests  that  the 
Modification  be  made  effective  as  of  the 
Closing  of  Title  of  two  parcels  of  land 
in  Derby.  Connecticut. 

Copies  of  the  filing  have  been  sent  to 
the  affected  customer  and  to  the 
Connecticut  Department  of  Public 
Utility  Control, 

Comment  dafe  July  20, 1993,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice 

7.  Southwestern  Public  Service  Co. 

[Docket  No  ER93-749-0O01 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
June  30,  1993,  tendered  for  filing  two 
proposed  supplements  'n  its  rf^tp 


s<:hedule  for  .service  to  Cap  Rock 
Electnc  Cooperative.  Inc.  (Cap  Rock). 

The  fir<;t  proposed  supplement 
provides  for  the  assignment  by  Cap 
Rxjt  to  Southwestern  of  Cap  Rock's 
nthts  and  obligations  under  its  lease 
agreement  with  !ohn  Hancock  Mutual 
L 1  f e  In  s  u  ran  c  f  Cx)  •rr.  p  a :-,  v   S  < ;  -j !  iz  w  estem 
has  agreed  to  k-r,a:.t  'f.  Cap  R:«mi.  ■•■■■.e  right 
to  use  the  facilities  a;. J  pa)  6  at-Jicated 
facilities  charge  based  on  the  lease 
payments  The  second  supplement 
relates  tn  the  lease  by  Cap  Rock  of 
certain  land  properties  to  Southwestern 
and  the  Sublease  of  these  prof>erties 
back  to  C^iap  Rock.  Both  of  these 
supplements  assist  Cap  Rock  with 
procuring  future  financing  for  the 
construction  of  additional  facilities  on 
Cap  Rock's  system. 

Comment  date:  July  20. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8   PdtifiL 


)rp 


[Docket  No.  ER93-751-OOOI 

Take  notice  that  PacifiCorp,  on  July  1. 
1993.  tendered  for  filing  in  accordance 
with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Letter  Agreement  dated  May  20. 1993 
among  Western  Area  Power 
Administration  (Western),  the  United 
States  Bureau  of  Reclamation 
(Reclamation)  and  PacifiCorp. 

The  contract  provides  for  the 
installation  of  facilities  by  Reclamation. 
Western  and  PacifiCorp  in  connection 
with  the  conversion  of  PacifiCorp's  46 
kilovolt  Midway-Hale  transmission  line 
to  138  kilovolts. 

PacifiCorp  requests  an  effective  date 
of  sixty  days  from  the  date  of  the 
Commission's  receipt  of  its  filing. 

Copies  of  this  filing  were  supplied  to 
Western.  Reclamation,  the  Utah  Public 
Service  Commission  and  the  Public 
Utihty  Commission  of  Oregon. 

Comment  date:  July  20.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385,214)  All  suih  motions  or  protests 
should  \-»-  '-.it^d  cr  rr  \>efoTe  the 
commei;!  i.iate  F'rcit'.sts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  tr.j!  w.,!l  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaBhell, 

Secretary. 

[PR  Doc  93-16566  Filed  7-12-93;  8:45  am] 

BiUJNa  cooe  (tit-oi-m 


Meet  ^'-g 

July  7. 1993. 

Take  notice  that  the  Commission  staff 
will  meet  with  representatives  of  the 
General  Agreement  on  Parallel  Paths 
(GAPP)  on  Thursday.  July  15, 1993  at  2 
p.m.  in  the  Commission  meeting  room, 
room  9306.  825  N.  Capitol  Street.  NE.. 
Washington.  DC  20426.  GAPP  is  a  study 
group  of  the  Interregional  Transmission 
Coordination  Forum.  The  GAPP 
representatives  will  describe  GAPP's 
technical  approach  in  addressing  certain 
control  and  equity  problems  in  the  use 
of  the  bulk  transmission  system. 
Interested  parties  may  attend. 
Lois  0.  Cashell, 
Secretary. 
[PR  Doc.  93-16565  Filed  7-12-93:  8:45  am) 

BiLUNG  CODE  1717-01-M 

(Docket  No*.  CP93-523-000,  et  «i.] 

No^t^^  Aes   Pipeline  Corp.,  et  al.; 
Naturbi  Gas  Certificate  Filings 

July  6.  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP93-523-0001 

Take  notice  that  on  June  29. 1993. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP93-523-O00.  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
add  the  existing  Clay  Basin  delivery 
point  in  Daggett  County.  Utah  and  the 
existing  Plymouth  delivery  point  in 
Benton  County,  Washington  to  its  Rate 
Schedule  ODL-1  Service  Agreement 
with  Washington  Natural  Gas  Company 
(Washington  Natural),  without  any 
reallocation  of  maximum  daily  delivery 
obligations  to  these  deUvery  points, 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Northwest  states  fiat  Washington 
Natural  has  requested  the  addition  of 
the  Clay  Basin  and  Plymouth  deliven,' 
points  to  its  ODL/TF  service  ajtreements 
so  It  can  use  those  a^'reements  to  havw 
supplies  delivered  for  storage  for  its 
account.  Northwest  farther  states  that 
the  total  volumes  presently  authonzed 
to  be  delivered  to  Washington  Satuni 
would  not  change  as  a  result  of  the 
proposed  deuvery  point  additions. 

Comment  date'  Aug^ast  20,  1993,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tiu.s  notice. 

2.  Texas  Gas  Traiisnusstoa  Corporaiion 

IDocket  \u  0^^1-522-0001 

Take  notj':e  that  on  lune  29,  1993, 
Texas  Gas  Transmission  Corporation 
Texas  Gas!.  P  0  Box  1 160,  Owensboro, 
K.'^ntucVy  42302,  fi.ed  :n  DockPt  No. 
CP9y-5^2-OQO  a  requesi  ptirsuant  to 
§15''. 205  of  the  Commission*! 
Rag-jlations  under  the  Natural  Gas  Act 
(18  CFR  157  2C5;  for  duinorization  to 
add  a  new  dei.very  point  for  Mississippi 
Valley  Gas  Company  (Vdssiasippi)  in 
Tunica  Cour'v  Mississippi,  under 
Texas  C^as  s  '^:'.&::kv'  '  *^r*ificate  issued  in 
Docket  No  CJ^h:-4'j  '-xJOO  pursuant  to 
section  7  of  the  Nat'viral  Gas  Act,  all  as 
more  fally  set  forth  in  the  request  which 
18  on  fiie  with  the  Commission  and  open 
to  public  inspection 

Texas  Gas  states  that  the  new  delivery 
point  would  enable  Mississippi  to 
render  natural  gas  service  to  a  new 
commemai  development  to  be  k)cated 
on  the  Mississippi  River  near  Tunica. 

Texas  Gas  states  f-urther  that  the 
proposed  maximum  annual  quantity  of 
nat'urai  gas  to  ■.  *>  delivered  at  the 
proposed  new  aeiivory  po.nt  would  be 
1.752.000  MMBtu,  with  a  proposed 
maximum  daily  quantity  of  4,800 
MMBtu. 

It  is  said  that  the  addition  of  the  new 
delivery  point  would  not  result  in  an 
increase  m  Mississippi's  current  daily 
contTud  demand  nor  detriment  to  Texas 
Gas's  other  customers. 

Comment  daJe  August  20,  1993.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  nolire 

3.  Northwest  Pipeline  Corporatttin 

[Docket  No  CP93- 5  2  7-000| 

Take  notice  that  on  lune  30,  1993, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Ch.peta  Way,  Salt  Lake 
City.  Utah  84158.  filed  m  Dodcet  No. 
CP93-527-000  a  request  pursuant  to 
^§157  205  and  157.212  of  the        t 
Commission's  Re<?ulations  undnr  tne 
Natural  Gas  Act  (18  CFR  157,205. 
157  212)  for  authorization  to  add  the 
existing  Stanfield.  Oregon 
interconnection  between  Northwest  and 


Pacific  Gas  Transmission  Company 
(PGTl  pipeline  as  a  new  delivery  point 
for  service  under  existing  Rate  Scnedule 
SGS-I  Service  atireemenls  with  the 
Water  Power  (Water  Power)  and 
C^xiiwade  Natural  Cias  Co-poratioa 
'(iisr.adel  and  reailooite  the  existing 
maximum  daily  deliver)-  obligations  for 
such  ser.'ice  from  off  KIT  deuvery 
points  to  the  new  Stanfield  delivery 
point  pursuant  to  s«(  tion  7  of  the 
Natural  Gas  Act,  all  as  mure  fully  set 
forth  In  the  application  which  is  en  'lie 
with  the  Commission  and  open  to 
public  inspection. 

Comment  date:  August  20.  1993.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Company 

[Docket  No.  C3»93-528-OOOi 

Take  notice  that  on  June  30, 1993.  £1 
Paso  Natural  Gas  Company  (El  Paso], 
P.O.  Box  1492,  El  Paso.  Texas  79978, 
filed  a  request  with  the  Commission  in 
Docket  No.  CP93-528-000  pursuant  to 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  delivery  point 
in  Maricopwi  County,  Arizona,  for  firm 
deliveries  of  natural  gas  transported  fcr 
Southwest  Gas  Corporation  (Soulliwest) 
under  El  Paso's  blanket  certificates 
issued  in  Docket  Nos.  CP82-43S-000 
and  CP88— 433-000  pursuant  to  section 
7  of  the  NGA,  all  as  more  fuUy  set  forth 
in  the  request  which  is  open  to  the 
public  for  inspection. 

El  Paso  proposes  to  construct  and 
operate  a  delivery  point  to  provide  a 
firm  transportation  service  for 
Southwest's  residential  and  commercial 
customers  in  the  Club  West  area  of 
Maricopa  County,  Arizona.  El  Paso 
would  deliver  a  maximum  of  4,008  Mcf 
of  natural  gas  per  day  for  Southwest  s 
account  at  the  Club  West  delivery  point. 
El  Paso  states  that  Southwest  would 
reimburse  El  Paso  for  the  estimated 
$82,500  construction  costs  for  Lhe 
proposed  delivery  point.  El  Paso  also 
states  that  its  tariff  does  not  prohibit  the 
addition  of  delivery  points. 

Comment  date.  August  20.  1993,  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214;  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  C^s  .\ct  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  lime  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lou  D.  Caahell, 

Secretary 

[PR  Doc.  93-16567  Filed  7-12-93;  845  am) 

BILUNQ  COOC  CM7-0t-M 


[Docket  No.  TM93-7-46-000] 
ANR  Pipeline  Co..  Tariff  Rling 

July  7.  1993. 

Take  notice  that  en  July  1.  1993,  ANR 
Pipeline  Qimpany  (.-"■wN'R)  tendered  for 
filing  Qs  part  of  its  FF.RC  Gas  Tanff.  the 
following  revised  tanff  sheets,  to  be 
effective  .August  1,  1993: 

Fiist  Revised  Volume  .Vo.  I 
Swond  Revised  Sheet  No  5 
Firsf  Revised  VoluiDe  No.  1-A 
First  Revised  Sheet  No.  7 

.\NR  states  that  the  pi.'rpose  of  the 
instant  Fiing  is  to  comply  with  the 
annual  redetermination  of  the  levels  of 
ANR's  "Reduction  for  Transporters  Use 
(%)",  as  required  by  ANR's  cu.Tently 
effective  Tariff,  and  article  XJ  of  .\NR's 
Interim  Settlement  at  Docket  No,  RP89- 
161,  et  al  (A.NR  P<peiine  Companv  60 
FERC(CCH)  161,145  (1992)).  ANR 
furt.her  states  that  the  redetermined  fuel 
use  and  lost-and-unaccounted  for  gas 
percentages  shown  on  ANR's  fuel 
matrix  are  based  upon  ANR's  most 
recent  three  (3)  calendar  years 
experience  of  compressor  fuel  usage, 
and  most  recent  four  (4)  calendar  years 
experience  of  lost-and-unaccounted  for 
gas. 

ANR  states  that  copies  of  the  filing 
have  been  ser%'ed  on  all  parties  to  this 
proceedmg. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  825 
North'Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
3f^5.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  14,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
proteslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  rtv  ava.labie  for  public 

inspection  in  the  puh:::  ref«n>nce  room 

Lou  D  Cashell. 

Secretary. 

ird  Pxx    97-15500  Filed  7-12-93;  8;45  am) 

a«_IJNO  COO€  »717-01-ll 


[Docket  No.  RPS3-^  49-000] 

ANR  Pipeline  Co.;  Propo&ea  Changes 

in  FERC  Gas  Tarifl 

July  7, 1993. 

Take  notice  that  ANR  Pipeline 
Company  (ANR),  on  July  1, 1993 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  Nos.  1 
arid  1-A  and  Original  Volume  Nos.  2 
tmd  3  the  tariff  sheets  listed  on 
appendix  A  to  the  filing.  ANR  has 
requested  that  the  Commission  accept 
the  tendered  tariff  sheets  to  become 
pffK;tive  August  1, 1993. 

.\.N'R  s'ates  that  ;he  rf>ferencpd  tariff 
sh.-»fts  are  'he;ng  subxTitted  pursuant  to 
§  2  104  of  the  Commission's  Regulations 
to  implement  partial  recovery  of  $0.5 
miiiion  of  additional  buyout  buydown 
costs,  part  by  a  fixed  monthly  charge 
applicable  to  .ANR's  sales  customers  and 
pan  by  a  volumetric  buyout  buydown 
surcharge  of  $0  0001  per  dth  applicable 
to  all  thiDughput.  In  particular,  this 
filing  is  bemg  made  pursuant  to  Article 
II  of  the  Stipulation  and  Agreement  filed 
by  ANR  on  February  12,  1991  in  Docket 
Nos  R.P91-33-0O0  and  RP91-35-O0O0, 
'fi.s  approved  by  tiie  Commission  on 
Man.h  1,  199l".  ANR  states  that  it 
intends  to  commence  billing  of  the 
proposed  fixed  monthly  charges  and 
volumetric  surcharge  in  September, 
1993  for  Augij.^t,  1993  business. 

■^NR  states  that  all  of  its  Volume  Nos. 
1.  1-A.  2  and  3  customers  and 
mterested  State  Commissions  have  been 

appnsed  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 

Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 

DC  20426,  in  accordance  with  18  CFR 
385  214  and  385.211  of  the 
Commission's  Rules  and  Regu]a;,o.n.s 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  14,  1993.  Protests 
will  be  considered  by  the  Commission 
m  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  •aiten.'ene.  Copies 
of  this  filing  are  on  file  w;th  the 


Commission  and  are  available  for  public 

inspection  m  the  public  reference  room. 

Lnis  0.  C««hell. 

Secretary. 

[PR  Doc  93-16487  Filed  7-12-93;  8:45  ami 
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-'DC  ket  N  o    '1 P-9  3'  •  1  5  2-000] 


[Docket  No.  OF93-tJ6^^X/)] 

Bifchwjod  Power  Partnera.  I.  P., 
Application  lof  Commission 
Certification  of  Quaii'vmg  Stat. 8  o"  a 
Cogeneration  f-'acinty 

July  7,  1993. 

On  June  29, 1993.  Birchwood  Power 
Partners,  LP.  of  100  Ashford  Center 
North,  Suite  400.  Atlanta,  Georgia  30338 
submitted  for  filing  an  appUcation  for 
certification  of  a  facihty  as  a  qualifying 
cogeneration  facihty  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility 
which  will  be  located  approximately  ten 
miles  east  of  Fredericksburg,  in  King 
George  County,  Virginia  will  consist  of 
a  pulverized  coal-fired  steam  generator, 
and  an  extraction/condensing  steam- 
turbine  generator.  Steam  from  the 
facihty  will  be  used  by  Dominion 
Growers,  Incorporated  for  heating  and 
cooling  a  greenhouse  complex.  The 
primary  energy  source  will  be 
bituminous  coal.  The  maximum  net 
electric  power  production  of  the  facility 
will  be  237  MW.  The  facihty  is 
scheduled  for  commercial  operation  on 
November  29.  1996. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  file  a  motion  to  intervene 
or  prott'S*  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federai  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loi«  D  CasheU, 
.Secretarv- 
;FR  Doc  93-16484  Filed  7-12-93;  8:45  am) 


Carnegie  Hs\i' 
^iBi^e.'  of  Ar-"-!, 
ftequrement* 


P  G  A 


fieq  Jt&t  I  Of 


July  7. 1993. 

Take  notice  that  on  July  2, 1993. 
Carnegie  Natural  Gas  Company 
(Carnegie)  filed  a  request  for  waiver  of 
the  requirements  under  sections  154.304 
and  154.305  of  the  Commission's 
regulations,  18  CFR  154.304  and 
154.305  (1992).  and  section  23  of  the 
General  Terms  and  Conditions  of 
Carnegie's  FERC  Gas  Tariff,  which 
require  Carnegie  to  make  a  1993  annual 
purchased  gas  adjustment  (PGA)  filing. 

Carnegie  states  that  waiver  of  the 
Annual  PGA  filing  requirements  is 
justified  under  the  prevailing  regulatory 
environment  and  the  particular 
circumstances  on  Carnegie's  system, 
citing  its  impending  restructuring  of 
services  under  Order  No.  636  and  its 
projected  lack  of  firm  sales  until  such 
restructuring.  Carnegie  further  states 
that  it  will  provide  workpapers  detailing 
its  Account  No.  191  activity,  from  May 
1, 1992  until  the  effective  date  of  its 
restructuring,  when  it  files  its  Umited 
section  4  appUcation  to  direct  bill  its 
Account  No.  191  balance  after  it 
becomes  restructured  and  terminates  its 
PGA. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  14. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pubhc  reference  room. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  93-16485  Filed  7-12-93;  8:45  am] 
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[Doefcat  No*.  RPM-207-^0  and  RPe9-ll6- 
003] 

CdMmbim  Qas  Transmission  Corp  ; 
ProposAd  CiMngM  In  FERC  Gas  Tsrm 

July  7.  19«3 

Take  notice  that  on  June  30   \993, 
Columbia  Gas  TransmiMion  Corporation 
(Coiumbia)  tendered  for  fiiiDg  as  part  of 
i\s  FERC  Gas  Tanff.  First  Revise-i 
Volume  No.  1,  the  follo>*irig  lanff 
sheets,  with  prr.postid  effective  date  jf 
August  1,  19y3 

Thirty-Secoud  RBvised  Sheet  So.  28  1 
Tbuty-S«cond  Rpv:*t»cl  Snfset  ^o  26*.  1 
ThjlietQ  Rev'scc  Siieef  N  x  ^6C 
Twenn'-Fi^rtr:  P msec  Sh'^  So.  26D 

Cc'lumbia  sta'es  that  the  amurtuatior; 
period  over  whu±  it  was  auLhcnzad  to 
collect  its  Ch^er  5iX)  vQ!un<etric 
surcharge  expires  !u!y  31,  1%3 
Accordingly,  the  instar.t  fu.ng  removes 
the  current  s'jrharge  from  Columbia's 
rates,  effective  Au^u.it  1,  1993 

Coiumbia  states  that  copies  of  tr.e 
filing  were  served  by  the  compariy  upon 
e-ich  of  its  wholesale  -ustomers, 
mterested  stale  conn  missions  ar.d  tc 
each  of  the  parties  set  forth  on  'he 
Official  Service  List  m  the  consohdated 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  ihe 
Federal  Energy  Regulaton,'  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commissions 
Rules  of  Practice  and  Proc;ed',^'e  18  CFR 
385  211.  All  such  protests  should  be 
filed  on  or  before  July  14,  1993  Protests 
will  be  considered  by  the  Comnuision 
in  determining  the  appropnate  action  !o 
be  taken,  but  will  not  serve  tc  make 
proteatants  parties  to  the  procewiing 
Copies  of  this  filing  are  on  file  with  the 
CommiMion  and  are  available  for  public 
inspection. 

Uia  D.  CaaheU.  . 

Sscretaiy 
iFR  Doc.  9V  t64e«  FiJed  7-12-«3  8  45  am) 

•KXMS  COOC  (TtT-fft-M 

pocket  Na  MTW-3~0061 

Columbia  Gas  Transmission  Corp.; 
Propoaad  Changas  In  FERC  Gas  Tariff 

(uly  7,  19^3 

Take  notice  that  on  June  2&,  1993. 
Colombia  Gas  Transmission  Corporation 
(Columbia  Gas!,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tanff,  First  Revised 
Volume  No  1,  the  following  revised 
tariff  sheets  to  be  eff-«:tivo  July  1    1993: 

Second  Revised  Sh^et  No  54 
Second  Revised  Sheet  :<o  74 


Columbia  Gas  states  that  this  filing  is 
being  made  tc  amend  applicable  tariff 
sheets  m  it.s  existing  tanff  m  compliance 
u-ith  IB  0-1^250  16(dn2!  to  reflects 
change  in  its  marketing  at'filiate  within 
tiie  m«an:ng  i,f  18  CTK  250  IBfbKlKi) 
and  18  CFR  I'^l  2  Ojiumbia  Gas  states 
that  Coiumbia  Energy  .Services 
'"orporation  w  11  repla<:e  Columbia  Gas 
Development  Ccirporaticn  as  its 
marketing  affiliate  within  the  meaning 
of  those  regulations  Columbia  Gas  is 
requesting  a  waiver  of  the  30day  notice 
requirement  pursuant  to  18  CFR  154  51 

Columbia  Gas  states  that  copies  of  its 
filing  has  been  mailed  to  all 
jurisdictional  customers  and  affected 
state  regulatory  corn,Tiis.sions. 

Any  person  desiring  to  protejit  said 
f.lmg  should  file  a  protest  with  the 
Fedwal  Enerv^v  Retfulatory  Commission, 
825  Northi  Canitoi  St.-wt,  NE.. 
WashinKton.  DT.  20426,  m  accordance 
wim  Rule  211  of  the  Commission  s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  14.  1993  Protests 
will  be  considered  by  the  Commission 
in  detenrrning  the  appropriate  action  to 
he  talceii,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  oi  this  fiUng  are  on  file  wiLh  the 
Commission  and  are  available  for  public 
inspection 
Loia  D.  Cash«ii. 
Secretary. 

(PR  Doc  93-164*8  Filed  7-12-93  8  45  aiTi) 

iti^jNG  cooe  tm-m-m 


fOockat  No«  TQ03-6-21-0O0  and  11193-10- 
21-OOOi 

ColufTibia  Gas  Transmission  Corp., 
Proposed  Changes  In  FERC  Gas  Tarttf 

July  7. 1993, 

Take  notice  that  Columbia  Gas 
T.-aasmiision  Corporation  (Columbia) 
on  July  1,  1993,  tendered  for  filing  the 
following  proposed  d:.aiigB8  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective  August  1.  1993: 

Thirty-ninth  Ravl»ed  Shmt  No.  26 
Tblrty-third  Ki»vi»ed  Sheet  No.  26.1 

Th^.tv  M>v9nth  Rffvised  Sheet  No,  26A 
Thu-'y-tflird  Revised  Sheet  No.  26A.1 
Twenty-oi^ch  Revised  Sheet  No.  268 
Twenty- *evt>rth  Revised  Sheet  No.  26B  1 
Tbirtv-Pr^t  Revised  Sheet  No.  26C 
Twen'T^  first  R«vi»ed  Shmjf  No.  26C. t 
Twen»y-n:nth  Revised  Sheet  Na  26D 
Thirty-fifth  Revised  Sheet  No   163 

Columbia  states  the  M.rs  rates  set 
forth  on  Thirty-third  Rev. sod  Sheet  No. 
26.1  reflect  an  overall  increase  of  3.4C 


per  Dth  in  the  commodity  rate  and  an 
overall  increase  of  $.215  per  Dth  in  the 
total  demand  rate  when  compared  with 
the  total  CDS  rates  filed  in  Columbia's 
June  30,  1993  filing  at  Docket  No.  RP88- 
207  et  al  Columbia  also  states  that  the 
transportation  rates  set  forth  on  Twenty- 
first  Revised  Sheet  No.  26C1  and 
Twenty-ninth  Revised  Sheet  No.  26D 
rti'fie'jt  an  increase  of  .15c  per  Dth  in  the 
Fuel  Charge  component. 

Columbia  slates  that  copie«  of  the 
fihng  ware  snrved  upon  the  Company's 
jurisdictional  customers  and  intere.sted 
state  commissions. 

Ai:y  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  m.olion 
to  intervene  or  protest  with  the  Ffrderal 
Energy  Regulatfii^  Com.mission,  825 
North  Capitol  Street,  NE..  VVashLcgton, 
DC  20426,  in  accordance  with  Rules  211 
arid  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  .Mi  such 
motions  or  protests  should  be  filed  on 
or  before  July  14,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  Lne  proceeding. 
Any  pe.'son  wishing  to  be<:ome  a  party 
must  file  a  motion  to  intervene  Copies 
of  Lha  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 

!FR  Doc.  93-16495  Filed  7-12-93.  8  45  am) 

WLUNQ  COOC  S717-01-M 


Pockat  No.  MT89-4-009] 

Coiumbia  Gulf  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  7, 1993. 

Take  notice  that  on  June  29,  1993. 
ColumDia  Gulf  Transmission  Company 
iColuinbia  Guil")  tendered  for  fihng  as 
part  of  its  FERC  Gas  Tanff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  i>e  effective  July  1. 1993: 

Fourth  Revised  Sheet  No.  «4 
Fourth  Revised  Sheet  No,  US 
Third  Revised  Sheet  No.  160 
Fourth  Revised  .Sheet  No  189 

Columbia  Gulf  states  that  this  fihng  is 
being  made  to  amend  applicable  tariff 
sheets  in  its  existing  tanff  in  compliance 
with  18  CFR  250.1b(d)(2)  to  reflect  a 
change  in  its  marketing  affiliate  within 
the  meaning  of  18  CFR  250.16(b)(lj'i) 
and  18  CFR  161.2.  Columbia  Gulf  states 
that  Columbia  Energy  Services 


UMI 
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Corporation  will  replace  Columbia  Gas 
Development  Corporaticn  as  its 
marketing  affiliate  within  the  meaning 
of  Ujose  regulations,  Coliimbia  Guif  is 
requesting  a  waiver  of  the  JO-day  notice 
requirement  pursuant  to  18  CFR  154,51. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all 
jan.sdiaionaI  customers  and  affected 
slate  regulator.'  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  wnth  the 
Federal  Energv  Regulatorv  Commission, 
825  .North  Capitol  Street,  NT  . 
Washington,  IX]  20426,  m  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procetdure  18  CT'R 
385,211   All  such  protests  should  be 
fled  on  or  before  July  14.  1993  Protests 
\Mil  be  considered  by  the  Commission 
in  determining  the  appropriate  action  t-i 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  of  this  filing  are  on  file  wnth  the 
Commission  and  are  available  for  public 
inspection, 
Lou  D  Cuhell, 
Secretan,' 

[FR  Doc  9.3-164  90  Filed  7-12-93,  6.45  an.! 
ULUNO  COOC  (717-01-M 

[Docket  Not.  TQ93-8-23-000  and  TM93-3- 
23-000) 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7,  1993. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  on  July  1, 
1993.  tendered  for  fiUng  as  part  of  its 
FERC  Gas  Tanff,  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets 
included  in  Appendix  A  attached  to  llie 
filing.  Such  sheets  are  proposed  to  be 
effective  .August  1,  1993 

ESNG  states  that  the  above  referenced 
tanff  sheets  are  being  filed  pursuant  to 
§  154.308  of  the  Comraussion's 
regulations  and  Sections  21,  23  and  24 
of  the  General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tanff  to  r«nect 
changes  in  ESNG's  jurisdictional  rates. 
The  sales  rates  set  forth  thereon  reflect 
a  decrease  of  SO. 1184  per  dt  in  the 
Commodity  Charge  and  no  change  m 
the  Demand  Charge,  as  measured 
against  ESNG's  Compliance  Fihiig  in 
Doc.  No.  92-227-000,  as  filed  on  June 
25,  1993  and  proposed  to  be  effective  on 
July  1,  1993. 

ESNG  states  that  copies  of  the  filing 
have  l>een  served  upon  its  lunsdictional 
customers  and  interested  Stale 
Commissions. 

Any  person  desiring  to  be  heard  cr  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE  .  VVasti.riKton, 
rX]  20426,  in  accordance  w~ith  Ruie  211 
and  Rule  214  of  the  Commission's  Ru  If**; 
of  Practice  and  Procedure  118  Q"k 
385.211  and  385.214),  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14, 1993,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspecticn 
LOi«  D.  C^shell. 
Secretary' 

iFR  Doc  93-16486  Filed  7-12-93:  8:45  am] 
mLu»«G  coof  rriT-oi-M 


[Docket  No.  TA93-1-1S-0OC] 

Mid  Louisiana  Gas  Co..  Compuanc« 
Filing 

July  7, 1993. 
Take  notice  that  Mid  Louisiana  Gas 

Company  {Mid  Louisiana)  on  July  2, 
1993.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revision  Volume 
No.  1,  the  following  tanfT  sheet  w;!h;  a 
proposed  effective  date  cf  September  1, 
1993. 

Ninety-Eighth  Revision  Shcwt  N»o  ,:« 

Mid  Louisiana  states  that  the  purpose 
of  the  fiimg  of  the  Tariff  Sht.*et  :s.  to 
project  a  current  cost  of  gas  for  the 
quarterly  penod  beginning  .Sf  pterr::t»f:  1 
1993,  in  compliance  with  the 
Commission's  Regulations  issund  m 
Order  Nos,  483  and  493-.^   Mid 
Louisiana  also  states  that  Ninety-EiK-'ith 
Revision  Sheet  No.  38  is  to  refie<Tt  a 
decrease  of  $0  B699  in  Mid  Louisiana's 
current  cost  of  gas,  exclusive  of 
surcharge.  Additionaiiv,  Mid  Louisiana 
IS  reflecting  a  new  surcharge  rate  for  ine 
annual  period  beginning  Septem'rM?r  1, 
1993. 

Mid  Louisiana  states  that  copies  of 
this  filing  have  been  motit-d  to  Mid 
Louisiana's  )unsdictiOiial  customers  and 
interested  state  commissions. 

.■\ny  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Pract.ce  and  Proc^sdure  .Ml  such 
.'n..itiuns  or  protests  stiou.d  \m  f; .■  c  .'::i 
or  before  Juiy  22,  199,3   i'rotHSts  wiu  bt; 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  wiu  not  serve  to  make 
protestants  panies  to  uie  proceeding. 
Any  person  wishing  to  become  a  party 
•r  ws!  f  i  e  motion  to  intervene.  Copies 
of  this  fiiing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
I.oU  D,  Ouhen 

[FR  Doc  93-16499  Filed  7-12-93:  8:45  am| 

«MLi„j»«o  roc*  fTi  ,oi  « 


fDockef  Mo,  RP^J-'S<>-0001 

Northern  Natural  Gas  Co,    r-  ;,  pubec; 
Chanaes  In  fehc  G,.>5«  Tantl 

July  7, 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  July  1, 1993. 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Fourth  Revised  Volume  No.  1, 
the  following  tariff  sheet  with  a 
proposed  effective  date  of  August  1, 
1993:  First  Revised  Sheet  No.  261. 

Northern  states  that  the  filing 
establishes  a  medianism  to  direct  bill  or 
refund,  as  appropriate,  any  balance 

existing  in  Nint.ern's  deferred  ANGTS 
account  upoc   ''nation  of  Northern's 
current  ANtl'-i  K  le  Adjustment 
mechanism.  Theref  n-  Northern  has 
filed  First  Revise.  1  Sf  f*,^  No.  261  to  a 
establish  direct  \ ■.':".  : > '  md  provision 
effective  August  1    :''>^1, 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  Northern's 
customers  and  interested  state 
commissions. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  ibe  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  sections 
385,44  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  93-16482  Filed  7-12-93;  8:45  am) 
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[Oociut  No.  TA93-1~86-003  and  TQ93-6- 
06-000] 

Ptclflc  G8«  Tran«mig«lon  Co.;  Chang* 
In  Salaa  Rata*  Pursuant  to  Purchased 
Gaa  Ad|ustmant 

July  7.  1993 

Take  notice  ihat  on  July  1. 1993. 
Pacific  Gas  Transmission  Company 
(PGT]  submitted  for  filing  pursuant  to 
part  134  of  the  Federal  Energy 
Regulator)  Commission's  (Commission) 
nsg-alations  under  the  Natural  Gas  Act  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  Rate  Schedule 
PL-1  m  accordance  with  Paragraph  21 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No  1. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  on  PGT's  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  f)erson  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  sections 
385  214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  .Ml  such  motions  or  protests 
should  be  filed  on  or  before  July  14, 
1993  Protests  wiil  be  considered  by  the 
Commi.'^ion  m  determining  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  p«rson  wishing  to 
become  a  party  mu.st  fiie  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Ca^hell.  { 

Secrrtarv 
iFR  Ekx  93-16493  Filed  7-12-93.  8  45  am] 

HUJNO  COOC  r717-Ol-M 

[FERC  No.  JD93-078O5T] 

Railroad  Commission  of  Texas,  Austin 
Chalk  Tight  Formation  Determination; 
Informal  Conference 

luly  8,  1^93 

Take  notice  that  an  m.formai 
conference  will  be  convened  in  the 
above- referenced  proceeding  on  July  28, 
1993.  at  10  am  Tne  conference  will  be 
held  in  room  3400-C  at  the  offices  of  the 
Federal  Enerj^y  Re^vilatory  Commission, 
825  North  Capitol  S\sBr)X.'\"E.. 
Washington,  DC  20426 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  ,\rdinger  at  (202]  208-0895. 
L«it  D.  Caxhell,  i 

Secretary 
!FR  Doc  93-16564  FUed  7-12-93,  8;45  am] 

MLLMC  COOC  (71T-ff1-« 


UMI 


[Doclc«t  No  RPft3-15t-000) 

Tennessee  Gas  Plpelir>e  Co.;  Proposed 
Changes  in  FERC  Tariff 

July  7,  1993 

Take  notice  that  on  July  1.  1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  limited  application 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  15  U.S.C  717c  (1988),  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
promulgated  thereunder  to  recover  gas 
supply  realignment  costs  (GSR  Costs) 
incurred  as  a  consequence  of 
Tennessee's  implementation  of  Order 
No.  636. 

Tennessee  stated  that  the  tariff  sheets 
which  provide  for  the  recovery  of  GSR 
Costs  and  which  describe  the 
mechanism  pursuant  to  which  those 
costs  are  to  be  recovered  were  submitted 
to  the  Commission  in  Tennessee's 
restructuring  proceeding.  Docket  No. 
RS92-23-005  et.  al.  Tennessee  states 
that  the  sole  purpose  of  the  filing  in  this 
docket  is  to  set  forth  the  GSR  Costs  and 
the  related  rates  that  will  be  charged  by 
Tennessee  pursuant  to  Order  No.  636  for 
the  quarter  commencing  August  1, 1993. 
The  GSR  Costs  sought  to  be  recovered 
include  costs  associated  with  the 
reformation  or  termination  of  certain 
supply  contracts  as  well  as  the  costs 
associated  with  continuing  to  perform 
under  the  Great  Plains  Associates 
contract  and  certain  Canadian  supply 
contracts. 

Teimessee  requested  an  effective  date 
of  August  1,  1993.  or  alternatively  the 
date  established  by  Commission  order 
for  implementation  of  Tennessee's 
restructuring. 

Tennessee  stated  that  copies  of  this 
tariff' filing  were  posted  in  conformance 
with  section  154.16  of  the  Commission  s 
Regulations  and  in  conformity  therew  ith 
were  mailed  to  all  affected  customers  of 
Tennessee  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14.  1993  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  oe 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  f)erson  wishing  to  become  a  party 
must  file  motion  to  intervene  Copies  of 
this  filing  are  on  file  witli  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CashelJ, 

Secretary 

IFRDoc  93-16483  Filed  7-12-93;  8:45 

amjBureau  of  Land  Management 

BILUNQ  CODC  ^^^^-Q^-tt 

(Docitot  No.  RP9a-1 47-000] 

Tennessee  Gas  Pipeline  Co  ;  Filing  To 
Implement  Direct  Billing 

July  7. 1993. 

Take  notice  that  on  July  1,  1993. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  limited  rate 
adjustment  to  direct  bill  the  balance  in 
its  Account  191  to  remaining  sales 
customers  over  the  12  months  following 
implementation  of  Tennessee's 
restructured  tariff  in  Docket  No.  RS92- 
23.  The  amounts  to  be  billed  to  current 
sales  customers  following 
implementation  are  set  forth  in  the 
following  tariff  sheet,  which  will  be  part 
of  Tennessee's  Fifth  Revised  Volume 
No.  1: 

Original  Sheet  Nos.  31-34 

Tennessee  states  that  the  tariff  sheets 
which  provide  for  the  mechanism 
pursuant  to  which  those  costs  are  to  be 
recovered  were  submitted  to  the 
Com.mission  in  Docket  No.  RS92-23- 
005  et  al.  Tennessee  states  that  the 
purpose  of  the  filing  m  this  docket  is  to 
set  forth  the  lump  sum  amounts  and 
related  monthly  payments  that  wiil  be 
charged  by  Tennessee  pursuant  to 
Article  XLX  for  the  annua!  period 
com.mencing  ,\ugust  1,  1993.  Tennes.see 
states  that  pursuant  to  this  provision  the 
amounts  to  be  billed  will  be  adjusted 
after  the  six  month  period  following 
implementation 

Tennessee  requwsts  an  effei  !;ve  date 
of  August  1.  1993,  or  alternatively  the 
date  established  by  Commission  order 
for  implementation  of  Tennessee's 
restructuring. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 


Commissior!  and  a'-e  rnailahle  for  public 

inspec:tion 

Lois  D  Ci&heli, 

Secretary. 

!FR  Doc.  93-16502  Filed  7-12-93;  8:45  am] 

WLUMQ  CODE  1717-01-M 


[Docket  No   RP>-33- i  •ift-iX*'" 

Tenrvessee  Gas  P'p€i!'-« 


Tar-ff 


July  7. 1993. 

Take  notice  that  on  July  1, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  limited  application 
to  track  transportation  costs  paid  to 
other  pipelines  (Account  No.  858  Costs) 
following  implementation  of 
Tennessee's  restructured  tariff  in  E)ocket 
No.  RS92-23.  The  adjustment,  which  is 
requested  to  become  effective  on  August 
1. 1993,  is  reflected  in  Original  Sheet 
No.  30,  which  is  filed  to  be  part  of 
Tennessee's  restructiuwi  tariff.  Fifth 
Revised  Volume  No.  1,  upon  its 
implementation  in  Docket  No.  RS92-23. 

Tennessee  states  that  the  tariff  sheets 
which  provide  for  the  mechanism 
pursuant  to  which  those  costs  are  to  be 
recovered  were  submitted  to  the 
Commission  in  Docket  No.  RS92-23. 
Tennessee  states  that  the  purpose  of  the 
filing  in  this  docket  is  to  set  ior.h  t.ne 
858  Costs  and  the  related  rate>  t^haf  will 
be  charged  by  Tennessee  pursuant  tc 
these  provisions  !ArtiCi»i  .'OCIV  of  Fifth 
Revised  Volume  No,  \]  for  the  ar.nual 
period  commencing  August  1,  1993, 

Tennessee  has  requested  an  effective 
date  of  Augu^;  1,  1993,  or  alternative;)' 
the  date  estaoii.shed  by  Commission 
order  for  implementation  of  Te.nnessep's 
restructuring. 

Any  person  desiring  to  be  heard  or  to 
protest  surii  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 


and  214 


18  Commission's  Rules  of 


Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding, 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ck}pies 
of  th.is  filing  are  on  file  with  the 
Conimisaion  and  ai-e  available  for  public 
inspection. 
Lois  D.  Cajiheii, 
Secretaiy- 
iFR  Dr)c,  93-  :f,-i;j:  Filed  7-12-93;  8:45  am] 

»LUNO  COOC  «717-0,-W 


[Docket  No  TM83-«-i  7^-000] 

Texas  Eastern  Transrrtsslon  Co-'d  . 
P'-opo8«d  Changes  tn  FERC  Gsi  Tsf-M 

July  7. 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  1, 1993  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  revised  tariff 
sheets  Usted  on  Appendix  A  to  the 
filing.  The  proposed  effective  date  of 
these  revised  tariff  sheets  is  Augxist  1, 
1993. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  August  1  revised  rates 
for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers,  Texas  Eastern  states  that 
these  revised  tariff  sheets  are  being  filed 
to  reflect  changes  in  its  projected 
expenditures  for  electric  power  for  the 
twelve  month  period  beginning  August 
1, 1993 

Texas  EaslBm  slates  that  copies  of  its 
fi  ling  have  been  served  on  all  firm 
c  ustomers  of  Texas  Eastern  and  current 
Rate  Schedule  FT-1  and  IT-1  shippers 
and  interest   T  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
14, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
Intervene.  Copies  of  this  filing  are  on  a 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  O.  CaRhell. 
Secntan 
■TK  n  h:  H^y  U)4Q6  Filed  7-12-93;  8:4S  am] 

»tL,U»*G  COD€  «-i'-.<ji-.M 


:Ket  Ko   ^(XJ *•  •-■I  &•-«»] 


ffansrT-i!ss;Ori  Corp.; 


July  7. 1993. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  July  1, 1993,  tendered  for  filing  as 
part  of  its  FERC  Ges  Tariff,  Original 
Volume  No.  1,  the  foUovring  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  August  1. 1993: 

Fourth  Revised  Seventy-third  Revised  Sheet 

No.  10 
Fourth  Revised  Seventy-second  Revised 

Sheet  h4o.  lOA 
Fourth  Revised  Fifty-fourth  Revised  Sheet 

Nell 
Fourth  Revised  Forty-fourth  Revised  Sheet 

No.  IIA 
Fourth  Revised  Forty-third  Revised  Sheet  No. 

IIB 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  pun^ased  gas 
costs  pursuant  to  a  Quarterly  PGA  Rate 
Adjustment  and  are  proposed  to  be 
effective  August  1, 1993.  Texas  Gas 
further  states  that  the  proposed  tariff 
sheets  reflect  a  commodity  rate  decrease 
of  ($.8611)  per  MMBtu  from  the  rates  set 
forth  in  the  Out-of-Cycle  PGA  filed 
April  29. 1993  (Docket  No.  TQ93-5-18). 
Texas  Gas  also  states  that  no  changes  in 
the  demand  or  SGN  standby  rates  are 
proposed  in  the  instant  filing. 

Texas  C,„s  s!  /«<;  that  copies  of  the 
filing  v.^^Tt  s.  p.  .'ii  upon  Texas  Gas' 
iurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  July  14,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc  93-16497  Piled  7-12-93;  8:45  am) 
R,,',  •,..H(:  :ocM  r-'  m  « 
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[DockM  No.  Tira^-6-18-^»0] 

T«u«  G««  Tran«mlM)on  Corp.; 
PropoMd  Change*  In  FERC  Cat  Tariff 

luiy  7.  1993 

Tai.e  notice  Lhat  on  July  1,  1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Ges)  tendered  for  filing,  as  part 
of  its  FERC  Gas  TanfT,  the  revised  tariff 
sheets  contained  m  Appendix  A  to  the 
filing, 

Texas  Gas  states  that  the  proposed 
tariff  sheets  reflect  changes  to  its  Base 
Tariff  Rates  pursuant  to  the 
Transportation  Cost  Adjustment 
provnsions  contained  in  section  32  of  .ts 
FERC  Gas  Tariff  Original  Volume  No.  1 
and  section  27  of  its  FERC  Gas  Tariff 
Fust  Revised  Volume  No,  2-A,  and  are 
proposed  to  be  effective  August  1,  1991 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas  Gas 
jurisdictional  sales  customers  all 
parties  on  the  Commission's  official 
restricted  service  bst  in  the  consolidated 
proceedings,  and  interested  state 
commissions 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE  .  Washington, 
DC  20426,  in  accordance  with 
§§385  214  and  385  211  of  the 
Commission's  Rules  and  Reyjlations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  July  14.  1993  Protests 
vr-ill  be  considered  by  the  Commission 
in  determining  the  appropnate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proce*>ding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  tills  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

UisD.CAAheU,  ' 

Secretary 
[PR  Doc.  93-16491  Filed  7-12-93;  8:45  am) 

■HJJNO  COOe  C717-01-W 


Tranaconttnental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  to  FERC  Gas  Tariff 

[Etockel  No.  TV93- 17-29-000] 

July  7,  1993 

Take  notice  that  on  June  30.  1993. 
Transcontinental  Gas  Pipe  Line 
Corporation  [TGPL,t  tendered  for  filing 
as  part  of  its  FTIRC  Gas  Tariff,  Third 
Revised  Volume  No  1.  S.xth  Revised 
Sixth  Revised  Sheet  No  20.  with  a 
proposed  effective  date  of  June  1,  1993. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  L'ack  rale  changes 
attributable  to  storage  service  purchased 


from  Texas  Eastern  Transmission 
Corporation  under  its  Rate  Schedule  X- 
28  the  costs  of  which  are  included  in 
the  rates  and  charges  pavable  under 
TGPL's  Rate  Schedule  S-2  TGPL  states 
that  the  tracking  filing  is  being  made 
pursuant  to  section  26  of  the  Genera! 
Terms  and  Conditions  of  Volume  No,  1 
ofTGPLsPTlRC  Gas  Tariff 

TGPL  stales  that  m  Appendix  A  of  the 
filing  is  the  explanation  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  S-2  rates 

TGPL  states  that  copies  of  TGPL's 
filing  are  being  mailed  to  each  of  its  S- 
2  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (Sections 
385.214,  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before  July 
14,  1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  w  ill 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  93-16494  Filed  7-12-93;  8:45  ami 

BtujNQ  cooe  snr-ei-M 


[Docket  No.  TQ9 3-5-43-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

July  7. 1993. 

Take  notice  that  William.s  Natural  Gas 
Company  (WNG)  on  July  1.  1993. 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  following  tariff  sheets  to  with 
proposed  effective  date  of  August  1, 
1993: 

Third  Revised  Fifteenth  Revised  Sheet  No  6 
Third  Revised  Sixteenth  Revised  Sheet  No. 

6A 
Third  Revised  Seventeenth  Revised  Sheet 

No.  9 

WNG  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  18 
of  its  FERC  Gas  Tariff,  it  proposes  to 
decrease  its  rates  effective  .^ugust  1. 
1993  to  reflect  a  decrease  of  $.1051  in 
the  Cumulative  Adjustment 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
823  North  Capitol  Street.  NT  . 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385  211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  14,  1993,  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  becom.e  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room, 

Lois  D.  CasheU, 
Secretary- 
[FK  Doc  93-16498  Filed  7-12-93;  8:45  am) 

aiLUNQ  CODC  «717-01-«« 


[FERC  No.  JD92-06705T) 

Wyoming  Oil  and  Gas  Conservation 
Commission,  Dakota  Tight  Formation 
Determination;  Informal  Conference 

July  8,  1993, 

Take  notice  that  an  informal 
conference  will  be  convened  in  the 
above-referenced  proceeding  on  July  16. 
1993,  at  9  am.  The  conference  will  be 
held  in  room  3400-C  at  the  offices  of  the 
Federal  Energy  Regulatory  Com..mission. 
825  North  Capitol  Street,  N'E., 
Washington,  DC  20426, 

For  further  information,  contact  Janet 
Ardinger  at (202)  20a-0895. 
Lois  D.  Cashell, 
Secretary. 
!FR  D.3C  93-16563  Filed  7-12-93;  8:45  am) 

BILUNG  CODE  6717-01-11 


Western  Area  Power  Administration 

Announcement  of  Public  Scoping 
Meetings  for  the  Proposed  500-kV 
Navajo  Transmission  Line  Project- 
Arizona,  New  Mexico,  and  Nevada 

AGENCY:  Western  Area  Power 
.Administration,  DOE. 
ACTION:  Announcement  of  public 
meetings. 

SUMMARY:  Western  Area  Power 
Administration  (Western)  published  a 
notice  of  intent  (NOD  to  prepare  an 
environmental  impact  statement  (EIS)  in 
the  Federal  Register  (FR)  on  May  26. 
1993.  58  FR  30162.  That  NOI  also 
announced  a  series  of  public  scoping 
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meetings  r^arding  a  proposal  to 
construct  a  ,500-kV'  alternating  current 
transmission  line  known  as  the  NfiVHin 
Transmission  F'roi«:t  SNTP) 
Subsequently,  Western  pubiishbii  liie 
postponement  of  the  public  scoping 
meetings  in  the  FR  on  June  11,  1993,  58 
FR  32666  This  notice  is  intended  to 
establish  the  rescheduled  public  EIS 
scoping  meetings  for  the  NTP.  Western 
intends  for  the  scoping  period  for  the 
NTP  EIS  to  remain  open  2  weeks 
following  the  last  scoping  meeting  listed 
below 

DATES:  Western's  public  information 
and  scoping  meetings  will  include: 
notification  of  the  proposed  action  to 
the  public  and  Federal,  State,  tribal,  and 
local  agencies;  identiBcation  by  the 
public  of  issues  to  be  considered  in  the 
EIS;  and  the  solicitation  of  assistance 
from  the  public  to  identify  reasonable 
alternative  transmission  line  routes  and 
substation  sites.  In  addition,  the  public 
will  have  an  opportunity  to  ask 
questions  regarding  the  proposed 
project.  Western  and  Dine'  Power 
Authority,  the  Navajo  Nation  tribal 
enterprise  with  responsibility  for  this 
project,  will  conduct  11  public  scoping 
meetings  throughout  the  study  area. 
Maps  and  other  information  on 
prehminar>  alternatives  conceived  for 
this  project  will  be  available  at  these 
meetings.  All  of  the  public  meetings 
uill  be  informal  and  will  begin  at  7  p.m. 
The  locations  and  dates  for  these 
meetings  are: 


LocatKxi 


Date 


Boukier  City,   Mevaoa,   S!.:per  8     August  2. 

MC'tel  704  Nevada  Hig.hway 
Kifigrrtan,   Ar,zo*va.   Hoitcay   tnr.      AuCjoS"  3 

Gairtus     Rcon-i.     3100     East 

AtkJv  Dev^ne 
FtagstaH        Arizona,       Council  [  A;  .r,s;  4 

Charnoers.     City     H&n,     2ii  j 

West  Aspen,  j 

Diikon.   A.-Z'T-oa,   D'.ikr^r   CViv'e"  |  Aug^s:  5 

house, 
''age    A.nzc-na,  Hopaay  !rin.  267  j  Aug;jst  9 

No^t^  Laxe  PowG'i  Blvd  j 

Tjtja   C'tv,   Arizona     'jt^a    Ci*v  |  Aug.^si  10, 

Chapter  House. 
Kykols'-rov,    Anzo'-.a,  Hop!  Civic    August  12 

Center 
SfiiprocK,  Mew  Mexico.  ^>.<oro'M     August  '6 

Cr\apter  Hcxjse 
Kayenta,        Ar'Z(y-A         Kayenta  j  A;,.gust  '' " 

Chapter  House  ! 

Farmjngtoo,    New   Mexico,   Civtc     A,,>gi,,st  '8 

Center  200  West  Arnngicjo 
Window    Bock,     Anzor.a.    Civk,     August  *  j 

Center.  j 


to  all  those  on  the  m.ailing  list  d6'n:it-d 
below  Written  comments  on  the  scope 
of  the  EIS  for  the  proposed  NTP  should 
K*.  r,w  e;v»»!  h\  Wf-^^em  no  later  than 
Scptjii.ber  3   ijJi.  Comments  on  the 
project  will  be  accepted  throughout  the 
National  Environmental  Policy  Act 
(NEPA)  process. 

FOR  FURTHER  iNFORMATSr-^  CO^'T,',CT: 
Western  wiii  maintain  a  mauing  list  of 
interested  parties  and  persons  who  wish 
to  be  kept  informed  of  the  progress  of 
the  QS.  If  you  are  interested  in 
receiving  hiture  information  or  wish  to 
suhtn't  written  comments,  please  call  or 
write  Ml.  hael  G.  Skougard, 
Environmental  Specialist,  Western  Area 
Power  Admiriistration,  P.O.  Box  11606, 
Salt  Lake  City,  UT  84147-0606,  (801) 
524-5493. 

For  general  information  on  DOE's 
NEPA  review  procedures  or  status  of  a 
NEPA  review,  contact:  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington.  D.C.  20585.  (202) 
586-^600  or  (800)  472-2756. 

Issued  at  C<.lden,  Colorado,  July  2, 1993. 
VSiIliam  H  tJtJvctt 

Administrator.  Western  Area  Power 
Administration. 

(FR  Doc  93-16569  Filed  7-12-93;  8  45  am] 

BtlUNG  CODE  «4S(M)1-P 


Parker-Davis  PrO:eci  F-rcpcstd  Rrm    ' 
Power  Rate  and  Firm  and  Ncnf,'-r! 
Transmission  Service  Rates 

AGENCY:  Western  Asbb  FuWcf 

Administration.  DOE. 

ACTION:  Notice  of  reojjening  of  comment 

period  on  the  proposed  Parker-Davis 

Project  (P-DP)  firm  power  rate  and  firm 

and  nonfirm  transmission  rate 

adjustments. 

SUMMARY:  Western  Area  Power 
Administration  (Western)  is  announcing 
a  secrnd  consultation  and  comment 
period  on  the  P-DP  rate  adjustments  for 
firm  power  and  firm  and  nonfirm 
transmission  service.  This  rate  action 
was  originally  announced  in  the  Federal 


Register  on  Nf- 

i':i')04, 

Th-^ 


1992,  at  57  FR 


Press  releases  announcing  the  meeting 

times  and  dates  wUi  be  sent  to 
newspapers  in  the  a^eas  where  the 
meetings  will  be  held.  Letters  provuliii)^ 
notification  of  the  meetings  will  be  sent 


[";t>-  •  and  consultation  period 
f  trie  rat'iTi  ;i.ing  process  ended 
St  piern  >*  r  _;    1992.  Since  the  comment 
a: ::  t  ons   ",\  t.on  period  ended,  the 
t  c  wer  Ke;.a_,  ::ient  Study  (PRS)  has  been 
rv\  ised.  The  revised  PRS  has  been 
updated  with  more  current  data  from 
Western's  and  the  Bureau  of 
Reclamation's  (Reclamation)  fiscal  year 
(FY)  1992  Financial  Statements  and  the 
Engineering  Ten  Year  Construction  and 
Repiflcemen*  Plan  'Ten  Year  Plan)  dated 


July  1992.  Further.  Western  is 
exppripnc  Ir  t'  sbnormal  deficiencies  in 
P-L;  g":  t  r,v    .n  for  FY  1993.  The 
flooding  conditions  along  the  Colorado 
River  in  southwestern  Arizona  are 
creating  these  abnormal  generation 
deficiencies.  These  conditions  have 
resulted  in  a  significantly  greater 
purchased  power  expense  for  P-DP  than 
was  originally  projected.  Western 
incorporated  these  increased  purchased 
power  costs  into  the  revised  PRS  to 
ensure  that  the  rates  generate  adequate 
revenues  to  meet  the  P-DP't  current  and 
future  year  expenses. 

Because  of  the  increase  in  purchased 
power  expense.  Western  is  reopening 
the  comment  period  on  the  Proposed 
Rates  for  firm  power  and  Hrm  and 
nonfirm  transmission  service.  This 
action  is  taken  to  give  the  P-DP 
customers  and  interested  parties  an 
opportunity  to  comment  on  the  revised 
PRS. 

The  I*roposed  Rates  for  firm  power 
and  firm  and  nonfirm  transmission 
service  were  initially  proposed  as  a 
single-step  rate  process.  However,  in 
response  to  customer  comments. 
Western  is  proposing  a  two-step  rate 
process.  Step  one  of  the  Proposed  Rates 
for  firm  power  and  firm  and  nonfirm 
transmission  service  will  become 
effective  October  1, 1993.  Step  two  of 
the  Proposed  Rates  for  firm  power  and 
firm  and  nonfirm  transmission  service 
will  become  effective  October  1, 1995. 

Step  one  of  the  Proposed  Rates  for 
firm  power  consists  of  an  energy  rate  of 
5.80  mills/kilowatthour  (mills/kWh) 
and  a  capacity  rate  of  $2.54/ 
kilowattmonth  (kW/month)  for  a 
composite  rate  of  11.61  mills/kWh.  Step 
one  of  the  Proposed  Rates  for 
transmission  service  consists  of  a  firm 
transmission  service  rate  of  $11.17/kW/ 
year  ($0.93/kW/month),  a  nonfirm 
transmission  service  rate  of  2.12  mills/ 
kWh.  and  a  transmission  service  rate  for 
Salt  Lake  Gty  Area  Integrated  Projects 
(SLCA/IP)  of  $5.58/kW/season  ($0.93/ 
kW/month). 

Step  two  of  the  Proposed  Rates  for 
firm  power  consists  of  an  energy  rate  of 
5.98  mills/kWh  and  a  capacity  rate  of 
$2.62/kW/month  for  a  composite  rate  of 
11.96  mills/kWh.  Step  two  of  the 
Proposed  Rates  for  transmission  service 
consists  of  a  firm  transmission  service 
rate  of  $14.23/kW/year  ($1.19/kW/ 
month),  a  nonfirm  transmission  service 
rate  of  2.71  mills/kWh,  and  a 
transmission  service  rate  for  SLCA/IP  of 
$7.12/kVV/season  ($1.19/kW/month). 

The  existing  P-DP  rates  for  firm 
power  consist  of  an  energy  rate  of  4.52 
mills/kWh  and  capacity  rate  of  $1.98/ 
kW/month  for  a  composite  rate  of  9.03 
mills/kWh.  The  existing  rates  for 
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transmission  service  consist  of  a  finn 
IransmiMion  service  rate  of  M.20/k.W 
year  ($0  68;1iLW<'monlh,J.  a  nonfirm 
transmission  service  rate  of  1  50  mnis., 

kWh,  and  the  trail sn.iisi or.  servi.  ti  for 


SIX-A/H'  ratH  of  $4  10/kVV/season 
'SO  fia/kW'inonthj 

Ttie  following  table  compares  the  P- 
i  H'  hxisting  Rates  with  tlie  Propose<i 

^-ates; 


Comparison  of  Existing  and  Step  One  Proposed  Rates 


Firm  Pow»f  fla!e  Scf<»<1;>« 
Compofiits  (nr»l)s,VW'-) 

Er>«fgy  (miHsAW^')         

Capacity  (tVW'nxxi'r! 
Firm  Transrmssjor  S«f 
Firm  TransnisfiKir  3c,c 
No^l^r^^  "!'3rsfi'>ss4on 
Noriftm  Tran8"-i.d.=uc>"i 
TrarsrSssor  S.}r,-.<;e  ' 
Transmissjor  SarvK,**  ' 


rates  as  o< 
F/  n.9v 


-'..re  iK-r^KJi*    .^ 

i'VW.yK^t'i  

,;*  n^'.)  ;>trttkjijJa  

:«   r-j;.'.X\Vh)  ..._ 

:a  P  na<e  Schedule 
CA/IP  ($/VW/saasofi)  . 


PO-F3 

9  03 

4  52  

$1.98 

P0-fT3  . 

$8.20 

PD-r^FTj 

1.50  

PD-FCT3 
$4.10  


P'0POS*Xl 

i-alss  ef- 
fe<;"v9 

1593' 

PO--F4  

1V61  

5.80  

$2.54  

PD-fT4  .. 

S'1.17 

P0-^>iFT4 

2.12  

PD-NFT4 
$5.58  


'  Slec  one  o<  the  p-30--^;  ^dle>  *ti)i  be  nffective  from  OctotMf  1,  1993.  lhroug^  5*-pt9mber  "O   ^995 

C<"M 'AfusoN  OF  Existing  and  Step  Tao  Propcsli  F.a 


f'efcent 

change 

(%) 


29 

28 
28 

"36 

41 

36 


te 


rirrn  Pow^f  Rata  S:f>e.:ij»e „...™ 

Ckynpcwfte  (n-jfsVWhj    „►,„.._... 

Er>efgy  (rmHsA'/^;  ..._..^„„>^. 

Capacity  (iVv'^rKxiih)  

Firm  TraisTMsSiOr  &9r.-.ce  Rata  Sc'.m:,, 

Fim  "ransmission  Se-.'ce  :S.VW-,aa'.  

Nor'i.-m  Trai-.!>^..i&to^  car/ica  Rata  Schedula 

f^orifirm  Tra.isrussioo  >t.r,ice  (mi!!<i\Wb^  

T-BPSfTHSsior  S^rv^e  -Of  SlCa,u-  Mate  t>tr>edula 
T.TL'isfn<s*>X'  Service  ".'  [",'  CA.'ip   s't w>(-asoo)  .. 


EK.sfiig 
fa!'=>s  as  o< 


P£>-F3 

9.03 

4.52 

$1.98 

PD-FT3 

$8.20 

PD-NF^3 

1.50  

P0-FCT3 
$4  10 


Proposed 

"•a'as  af- 

1/1995 


'  Step  iv»c  'J  ire 


:-s<-.:  Maie^  «  l  wi  affective  from  October  1,  1995,  throuG*i  Se^te.-nbar  30.  1993 
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PflOCEO'^PES:  An  addendum  to  the 

b.'och'jre  d-iiiii  N'av  '  <'iZ  h'is  been 
distributed  to  L'",a  F-iiF  rv^tomers  and 
ctiiar  inter«'.'r'd  parties  prior  to 
pv.iblic/5t:nn  cji''!r.!s  notice.  This 
addendum  ad  iresses  the  changes  made 
to  the  revised  PRS  tliat  was  used  in  the 
development  of  the  new  Proposed  Rates, 
as  compared  to  the  relas  presented  in 
the  brochu.'B  dated  May  1992.  The 
revised  PRS  contains  data  from 
Wdstems  and  Recla.-nation's  FY  1992 
Financial  '^■-i'-''!it':-:'  ,  "Y  1  --^'3 
Con(v''Ssiu:;-i:  B  ;df,.'t  ild'n,  ^nd  the  Ten 
Ye.HT  Flan  dated  JuJy  1992.  Addiaonally. 
the  revised  PRS  contains  actual  and 
proitK  tnd  FY  1993  purchased  power 
expense,  as  compared  to  the  original 
PRS  which  contained  proiwrtions  from 
Lho  FY  1993  Cong;r8SMO':«i  iiudget. 
Cu.'itom.^rs  and  in'Hrf^.'eii  finrtiasare 
inv'.it'd  to  coir.:i;ei.;  .:..';  '.::•»  additional 
pur  .r.awd  power  expense,  an-i  how  it  is 
in'  .jrporated  into  the  revised  PRS, 
Cotr.raents  already  submitted  w;l.  be 


given  full  consideration  in  thi*  ^k  ond 
comment  period  and  do  not  ne^'d  to  be 
resubmitted. 

Following  the  close  of  the 
consultation  and  comment  period. 
Western  will  consider  any  changes  as  a 
result  of  public  comments.  Western  will 
recommend  the  results  of  the  revised 
PRS  as  the  final  Proposed  Rates  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  to  be  placed  into 
effect  on  an  interim  basis  prior  lo 
submission  to  the  Federal  Energy 
Regulatory  Commission  (FERCj  for 
approval  on  a  final  basis. 
OATIS:  The  consultation  and  comment 
period  began  on  June  29. 1993,  with  the 
distribution  of  the  Addendum  to  the  P- 
DP  customers  and  will  end  on  .*.Uf^ust 
2, 1993.  Western  will  explain  (  har.g'js, 
including  the  cost  incurred  from 
purchased  power  and  how  it  e.ffdcts  the 
Proposed  Rates  for  firm  power  and  firm 
and  nonfirm  transmission  service,  at  a 
public  information  forum.  The  public 


information  forum  will  he  held  at  the 
Phoenix  Area  Office,  615  South  43fd 
Avenue,  Phoenix,  Arizona,  beginning  at 
9  a.m.  on  July  14,  1993. 

Western  wiil  rvtceive  or;;!  an  J  wntten 
comments  at  a  public:  comment  fonim  st 
the  Phoenix  Area  Office  beginning  at  1 
p  m  on  July  14,  1993.  Both  forum.":  will 
be  transcribed  by  a  court  reporier.  All 
questions  raised  at  the  public  comment 
forum  will  be  answered  at  least  15  days 
befo.'-e  the  end  of  the  consultation  an(] 
comment  period  Written  commer.ts 
should  be  received  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration  and  should  be 
sent  to  'he  address  below. 

ADDRESSES:  Written  comii.er.ts  should 
be  sent  to:  Mr.  Thomas  A.  Hine,  Area 
Manager,  Western  Area  Power 
Administration,  Phoenix  A  --a  Office. 
P  O.  Box  6457.  Phoenix.  A/.  85005- 
6457 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Marilyn  Eiler,  Assistant  Area  Manager 
for  Power  Marketing,  Westeni  Area 
Power  .administration.  Fiuxtnix  Area 
Office,  P  O  Box  6457,  Ph(-)eMx,  AZ 

85005-6457,  ',502,1  3,i2-26:-;;i 

SUPPLEMENTARY  INFORMATION;  PovvrT  and 

transmission  rates  for  the  P-DP  are 
established  pursuant  to  the  Departnient 
of  Energy  Organization  Act  (42  IJ  SCI 
7101  et  scq  ):  and  the  Reclamation  At  t 
of  1902  (43  U  S.C.  372)  et  seq.,  as 
amended  arid  supplemented  by 
subsequent  enactments,  particularly 
setiicn  9(c)  of  the  Reclamation  Project 
Act  1939  (43  r  S  C  485h(c)). 

By  .Amendnie-it  No  2  *n  Delegation 
Order  So.  C^QA-IOA.  published  August 
23,  1991  (56  FR  41835),  tlie  Secretary  of 
the  Department  of  Energy  delegated.  (1 ! 
The  authority  on  a  nonexclusive  basis  to 
develop  long-term  power  and 
transmission  rates  to  the  Administrator 
of  Western,  (2)  the  authority  to  confirm. 
approve,  and  place  such  rates  into  effe'1 
on  an  interim  basis  to  the  Assistant 
Secretary  for  Conser\-ation  and 
Renewable  Energy  for  the  Department  of 
Energy  (this  has  been  risauthonzed  to 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy),  and 
(3)  the  authority  to  confirm,  approve, 
and  place  into  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
FERC. 

The  procedures  for  public 
participation  in  the  rate  adjustments  for 
firm  power  and  firm  and  nonfirm 
transmission  sen-ice  marketed  by 
Western,  which  are  found  at  10  CFR 
part  903  were  published  in  the  Federal 
Register  at  50  FR  37835  on  September 
18   1985. 

AVAILABILIT-r  OF  INFORMATION:  All 

hruchures.  studies,  comments,  letters, 
memorandums,  and  oilier  documents 
made  or  kept  by  Westfrm  for  the 
purpose  of  developing  tfie  Proposed 
Rates  for  firm  power  and  firm  and 
nonfirm  transmission  service  are  and 
will  be  made  available  for  inspection 
and  copying  at  the  Phoenix  Area  Office, 
615  South  43rd  Avenue,  Phoen;v, 
,\rizona,  85005. 

Issued  in  Golden.  Colorado,  July  1, 1993. 
William  R  Qagett, 

Administrator.  Western  Atthi  Power 

Admmistrvtjon 

[FR  Doc.  93-16568  Filed  7-12-9?   ft  4=.  m::] 
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ENVIRONMENTTAL  PROTECTION 
AGENCY 

[FRL-4«78-9] 

Agency  Information  Coiiecilon 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION;  Notice. 

SUMMARY;  In  compliance  with  the 
I'apervork  Reduction  Act  (44  U.S.C 
35ul  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  t>efure  August  12,  1993 
FOR  FURTHER  INFORMATION  OH  ,*  COPY  OF 
THE  >CR  CONTACT:  .Sandy  Farmer  at  EPA, 
(202)  260-2740 

SUPPLEMENTARY  INFORMATICN: 

Office  of  Solid  Waste  and  Kmergency 
Response 

Title:  Part  B  Pe.Tnit  .Application, 
Permit  Modifications,  and  Special 
Permits  (ICR  No^  1573,03;  OMB  No. 
2050-00091,  This  is  a  renewal  of  a 
currently  approved  ICR. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  faciUties  (TSDFs) 
submitting  applications  for  a  Part  B 
penr.it  or  permit  modification,  as 
provided  in  40  CFR  parts  264  and  270. 
and  details  the  requirements  for: 
demonstrations  and  exemptions  from 
permit  requirements,  the  Part  B  permit 
appUcation,  and  p>ermit  modifications 
and  special  permits. 

AppUcants  must  respond  to  a  variety 
of  general  reporting  and  recordkeeping 
requirements,  including  record 
retention,  notice  of  changes,  notice  of 
health  threat,  etc.  EP.^  will  use  this 
information  to:  (1)  Issue  permits,  (2) 
substantiate  information  that  has  been 
submitted  in  the  permit,  (3)  assure  that 
facilities  are  in  compUance  with  the 
conditions  of  their  permits,  and  (4) 
identify  instances  where  permits  need 
to  be  revised  to  accommodate  new 
situations. 

Burden  Statement:  The  public 
reporting  and  rttcordkeeping  burden  for 
this  collection  \s  estimated  to  average 
183  hours  per  response  and  includes  all 
aspects  of  the  infonnation  collection, 
including  the  time  for  reviewing 
instructions,  searching  existing  aats 


sources  Kftihcri::^  and  maintaining  the 
•:'. c'R  r, Htt.j t- :  h:  d  t. ompleting  and 

.  ev.    ij  ;:  i       .action  of  information. 

Respondents:  Owners  and  operators 
of  hazardous  waste  TSDFs. 

Estimated  Number  of  Respondents: 
082. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  179,861  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223Y),  401  M  Street. 
SW..  Washington.  DC  20460. 

and 

Jonathan  Gledhill.  Office  of 
Management  and  Budget,  Office  of 
Infonnation  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Tit7e.-  Hazardous  Waste  Specific  Unit 
Requirements  and  Special  Waste 
Processes  and  Types  (ICR  No.  1572.02; 
OMB  No.  2050-0050).  This  is  a  renewal 
of  a  currently  approved  ICR. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  related  to  specific 
imit  requirements  and  special  waste 
processes  and  types,  as  provided  in  40 
CFR  parts  264,  265.  and  266,  for 
owners/operators  of  facilities  that  treat, 
store,  or  dispose  of  hazardous  wastes  in 
tank  systems,  surface  impoundments, 
waste  piles,  land  treatment,  landfills, 
incinerators,  thermal  treatment  units, 
chemical,  physical  and  biological 
treatment  units,  unit  process  vents, 
miscellaneous  units,  and  specific 
hazardous  waste  recovery/recycling 
facilities. 

Owners  and  operators  of  hazardous 
waste  treatment,  storage,  and  disposal 
facilities  (TSDFs)  must  collect,  record, 
and  in  some  cases  report  to  EPA. 
Activities  include:  demonstrations  for 
exemptions  and  variances,  system 
assessments  and  certifications,  leak  tests 
and  inspections,  repair  certifications, 
design  and  operating  requirements, 
waste  management  plans,  certifications 
of  closure,  monitoring  and  inspection 
data,  and  reporting  releases  and 
information  pertinent  to  releases. 
Recordkeeping  requirements  Include 
maintaining  records  on  the  types  of 
wastes  treated,  stored,  or  disposed; 
operating  methods;  location,  design,  and 
construction  of  facilities;  contingency 
plans;  and  maintenance  of  facilities. 


UMI 


EPA  UM*  the  information  for  ■  rorlety 
of  Inspection,  enforcement,  and  tracking 
purposes. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  Is 
estimated  to  vary  from  8  to  23t4  hours 
per  response,  including  the  time  for 
reviewing  Instructions,  searriiing 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  acd 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Owners  and  op>era{ors 
of  hazardous  waste  treatment,  siurt^t) 
and  disposal  facilities. 

Estimated  Number  of  Respc-ndfnL\ 
4.236. 

Estimated  Number  of  Responsfs  ?^r 
Respondent  1. 

Estimated  TotaJ  Annual  Burden  or 
Respondents  514,306  hours 

Frequency  of  Collection  On  o<;ta';.oQ. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to. 
Sandy  Fanner.  US,  Environmental 

Protection  Agency*,  Information  Policy 

Branch  (PM-223Y1,  401  M  Street. 

SW  .  Washington,  IX  20460. 
and 
Jonathan  Gledhill.  Office  of 

Management  and  Budget.  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street.  NW  .  Washington,  DC 

20503. 

Title:  General  Hazardous  Waste 
Facility  Standards  [\CR  No.  1571  03. 
OMB  No.  2050-0120).  This  is  a  renewal 
of  a  currently  approved  collection. 

Abstract.  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDFs),  as  provided  in  40 
CFR  parts  264  and  265.  Owners  or 
operators  of  hazardous  waste  facilities 
must  collect,  record,  and  In  some  cas&s 
report  data  to  EPA.  Activities  include. 
developing  and  implementing  a  written 
waste  analysis  plan  for  wastes  received; 
recording  facility  inspections; 
documenting  compliance  with  required 
precautions  to  prevent  reactions  for 
ignitable.  reactive  or  incompatible 
wastes;  maintaining  a  written  operating 
record  with  information  on  general 
facility  operating  practices;  submitting 
copies  of  records  of  waste  disposal 
locations  and  quantities;  preparing  and 
maintaining  contingency  plans, 
submitting  emergency  reports  whenever 
an  imminent  or  actual  emergency 
situation  occurs;  and  developing  and 
maintaining  closure  and  post -closure 
plans,  amending  plans  when 
appropriate  and  submitting  to  EPA 
closure  certifications  and  post -closure 


notices  Owners  or  operators  are  also 

required  to  establish  financial  assuranc* 
mechanisms  for  closure ,  post -closure 
care,  and  liability  for  third-party  bodily 
in)ury  or  property  damage;  to  provide 
initial  cost  estimates  and  subsequent 
updates  of  those  estimates  for  closure 
and  post -closure  care;  and  to  provide 
EPA  with  evidence  of  the  established 


ftr^ 
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by  section  3005  of  the  Resource 
ConMrvatlon  and  Recovery  Act  (RCRA). 
The  requirements  for  submitting  and 
modifying  a  Part  A  permit  apphcation 
are  codified  at  40  CFR  part  270 

The  RCRA  permit  application  asks  for 
the  characteristics  and  conditions  of  the 
site  and  of  the  hazardous  waste 
handled.  The  information  requested 
includes  general  facility  infomialion 
(name,  mailing  address,  location),  a 
description  of  the  hazardous  waste 
activity,  a  topographic  map.  and  a  brief 
description  of  the  nature  of  business. 
The  application  must  be  revised  if 
certain  changes  are  made  to  a  facility. 

EPA  uses  the  information  in  the  Part 
A  permit  application  for  a  vanety  of 
purposes,  to  include:  identifying  the 
personfs)  legally  responsible  for 
hazardous  waste  activity,  determining 
which  facilities  require  permits  under 
more  than  one  program,  assessing 
potential  for  the  facility  to  pollute 
nearby  ground  and  surface  waters,  and 
defining  the  specific  wastes  a  facility  is 
legally  allowed  to  handle  for  different 
purposes. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  12  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Owners  and  operators 
of  hazardous  waste  treatment,  storage, 
and  disposal  facilities. 

Estimated  Number  of  Respondents: 
825. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,942  hours. 

Frequency  of  Collection:  One-time  per 
permit  appUcation, 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y1,  401  M  Street. 

SW..  Washington,  DC  20460. 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW..  Washington.  DC 

20503. 

Title:  Notification  of  Hazardous  Waste 
Activity  (ICR  No.  261.10;  OMB  No. 
2050-0028).  This  is  a  renewal  of  a 
currently  approved  collection. 

Abstract:  Any  person  generating, 
transporting,  and/or  operating  a  facility 


Recj^rdkaepin^^  requirements  for 
owners  or  operators  of  hazardous  waste 
facilities  include  record  maintenance  of 
all  hazardous  wastes  handled;  copies  of 
waste  disposal  locations  and  quantities; 
operating  methods;  ttK.hniques  and 
practices  for  treatimuiit.  storage,  or 
disposal  of  hazardous  waste; 
contingency  plans:  financial 
requirements;  personnel  training 
dociimenls;  and  location,  design,  and 
construction  of  fiacilities 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  73  hours  per 
response  and  includes  all  aspects  of  the 
information  collection,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
Deeded,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimated  annual  recordkeeping  burden 
is  18  hours  per  recordkeeper 

Respondents:  Owners  and  operators 
of  TSDFs 

Estimated  SumtHT  of  Respondents: 
4,443 

Estimated  Number  of  Responses  Per 
Respondent  1 

Esiima*'^d  Tot;:i  Annual  Burden  on 
Respondents.  4<>1,850  hours. 

Frequency  of  CcAlection:  On  occasion. 

Send  cximrriHiits  regarding  the  burden 
estimate,  or  any  other  asp«ci  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U  S  Environmental 

Proteclion  A^entry.  Information  Policy 

Branch  (PM-Z23Y),  401  M  Street. 

SW  ,  VVas-hington.  DC  20460. 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street.  NW..  Washington.  DC 

20503 

Title:  KCRA  Hazardous  Waste  Permit 
Application  and  Modification.  Part  A 
(ICR  No   262  06;  OMB  No.  2050-0034). 
This  is  a  renewal  of  a  currently 
approved  collection. 

Abstract:  This  ICR  discusses  the 
requirements  for  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
and  disposal  facilities  (TSDFs) 
submitting  Part  A  permit  applications  or 
Part  A  permit  modifications  as  required 
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for  storage,  IreaLment,  or  disposal  of 
hazardous  waste  mast  file  a  notification 
form  with  EIPA  (or  an  autliorizad  State) 
The  information  requested  includes  the 
location  and  general  descnption  of 
hazardous  waste  activity  EPA  uses  the 
information  for  a  varioty  of  inspection. 
enforcement,  and  tracking  purposes. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  3,1  hours  per 
response  and  includes  all  aspects  of  the 
information  coilection  including  the 
lime  for  reviewing  instructions, 
searching  existing  data  sources. 
gathenng  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents  Owners  and  operators 
of  facilities  that  generate,  transport,  or 
handle  hazardous  waste 

Estimated  Number  of  Respondents: 
35.000. 

Estimated  Number  of  Responses  Per 
Respondent  1 

Estimated  Total  Annual  Burden  on 
Respondents:  108,500  hours 

Frequency  of  Collection:  On  occasion 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information.  Including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agflncy,  Information  Policy 

Branch  {PM-223Y),  401  M  Street, 

SW  .  Washington,  DC  20460. 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget.  Office  of 

Information  and  Regulatory  Affairs. 

725  17th  Street.  NW  ,  Washington,  DC 

20503. 

Dated  July  1.  1993. 

David  Schwarx, 

Acting  Director,  Regulatory  Management 
Division 

[FRDoc  9,3-16556  Filed  7-12-93.  8  45  ami 

BiLUMO  COOe  •G«<V-SO-F 

[FRL-4678-6] 

Worlishop  on  Exposure  Factort 
Handbook 

AGENCY:  US,  Environmental  Protection 

Agency 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  sponsored  by  t)>e  US 
Environmental  Protection  Agency  s 
(EFA's)  Risk  Assessment  Forum  to 
develop  recommendations  for  potential 
revisions  and  additions  to  EPA's  1990 
Exposure  Factors  Handbook  (Handbook] 
[EP.A/600/8-«9/043). 
DATES:  The  workshop  will  begui  on 
Wednesday,  |uly  21,  1993,  at  630  a  in. 


and  and  on  Thursday,  July  22.  IMS  at 

5  p,m.  Member  of  the  public  may  atiend 
as  observers 


hHlrj  B' 


ADDRESSES:  The  meeting  wui 
the  Omni  Georgetown  fiote;,  ; 
Strtwt.  NW  .  Washington.  IXl 

Eastern  Researtii  Group,  Lik..,,.  an  ITA 
contracior,  is  providing  logislifjil 
support  for  the  workshop.  To  attend  the 
workshop  as  an  observer,  call  Easiem 
Research  Group  at  617/674-7374  or 
contact  Mara  Evans,  Eastern  Resaan  h 
Group,  Inc,  110  Hartweil  Avenue, 
l^xington,  Massachusetts  02173,  TVi 
617/674-7316  by  Friday  Ja!v  lf=i    V-''h3. 
Spaf:e  is  hmitHd 

FOR  FURTHER  INFORMATION  CONTACT; 

Clare  Stine,  U.S.  Environmental 

Protection  Agency.  R.>sk  As.'^es.sment 
Forum  (RD-672).  401  M  .Street,  ,SV\ 

Washington,  LX:  20460,  Tfl   ll'K'  2WV 

6743 

SUPPLEMENTARY  INFORMATION:  The 
revised  Exposure  factors  Handbcxik  is 
intended  to  ser/e  as  a  supp<3rt  dcKTumenl 
to  EPA's  Exposure  Assessment 
Guidelines  (57  FR  22888:  May  29.  1992) 
by  providing  data  on  factors  that  may  be 
needed  to  calculate  human  exposure  to 
toxic  chemicals.  The  Guidelines  were 
developed  to  promote  consisten(~v 
across  exposure  assessment  artiviiies 
c-amed  out  by  various  EP.^  offices.  The 
Handbook  provides  a  common  data  ba.-^p 
that  all  Agency  programs  can  use  to 
denve  values  for  exposure  assessment 
factors. 

This  workshop  will  fo<:us  on 
developing  recommendations  on 

improving  the  1990  Exposure  Factors 
Handbook,  and  will  seek  consensus  on 
recommendations  for  potential  revisions 
and  additions,  including  identification 
of  new  exposure  factors  and  data 
sources 

To  obtain  a  single  copy  of  the  1990 
Handbook,  interested  parties  should 

contact  the  ORD  Publications  Office, 

CERI.  U  S,  Environmental  Protection 
Agency,  26  West  Mertm  Luther  King 
Drive.  Cincinnati.  OH  4,5268,  Tel:  513/ 
5ti9-75B2,  Please  provide  you  name, 
mailing  address.  a:id  Ei'A  document 
number  EPA.'60(j/&-89,  (,,'4  3 

Dated:  July  7,  1993. 
Carl  Gerl)er, 

Acting  Assiilunt  Administrator  for  Research 
and  Development 

iFR  D(X-  93-16545  Fued  7-12-ao,  &.45  am) 
BtUJMi  COOC  K«ft-i»-M 


!OPPTS-»0C16,  FRL-40S3-51 

TSCA  Section  8(e);  Nolle*  of 

Clarification  and  SoHcltatton  of  Public 
Commeni 

*  GENCY   Kn  V 1  rn,.n  mental  Protection 

,A>!Hnrv  liJ-'.*,'^ 

action:,  N(.;,.:  *■'  ;■-(  i  Urification; 
s : '  c, •  (J :  i  on  0  f  p  u  L  ii  c  comment. 

SUMMARY:  This  Notice  solicits  public 

commt-nt  on  CHrtam  '■fif,r,i»--Tit,,ti!s  to 
EP.^  s  jix/iH  y  c<.in(,';en:iin>i  iht-  rr,h:':dEtorv' 
•"■t-puniMg  of  mfomialiiin  \ihrt>>r  v»t: ,-;.;,,;, 
T'f'    t,'je  "8iit''Sthn'i,til  risk     ,i,  :,*';,  iTuation 
rtj-jft^n^  prev.si'rri  of  'f:e  Ioxil 
Substances Cc I   nj   Ad  (TSCA),  15 
U.S.C  2601  et  »f>q   ;  j^.ifically, 
comments  are  si:ju>,ht  on  EPA's  section 
8(e)  pohcv  refiiniinents  mnroming 
mandatory  n^pctmnn  uf  information  on 
the  release  o!  i„iie!n,ii.a,i  sut>«;'(ir.i  es  to, 
end  the  det«^ctii:in  t.f  cht-icji  i:,, 
'i ,::)slan<,:»s  m,  miv'ironmeiitai  ti'^mI-h 
(",i,:;  rrinnls  are  aisc  s<,>uKiii  fin  sj„>»«<'  .fic 
rtiiintjmenls  made  lo  KJ^,^  s  [,H<iii  v 
concerning  the  re;,::'',)rting  dwJCi.nn  ((,,r 
written  "substantial  ri,sA  '  ir, fcrncur-un 
and  the  cin,:u,m stances  unaer  wn,,,i. ;:, 
cbHain  information  need  nut  In*  ,rvj:if)rtf»d 
',;:  El',*,  unaer  section  Hit-:  uf  T','->t'.,A 
J-'iiiaiiv,  this  notice  rt»a,ffirms  '.hf 
Agency's  position  c::onc:err.ing  ciacTiS  of 
;:;jnficentiaiity  for  information 
contained  in  a  notic*  r:>f  sat»slfe,n!,iai  ^;mi, 
Liiider  section  8ie) 
DATES  Written  cxjmment*  on  the 
r»''portinfi  guidance  set  forth  :n  t:iis 
.Notice  micst  he  .^uhmitlwi  ci  tr,;on,At»" 
Hnd  rweived  hv  H'A  no  tatHr  lUan 
St-;'temt>6r  13,  19<J3, 
A  0  DRESSES:  A  A  cf'r.  mprAfi  rr;u.<;t  '"^ 
triiMsni^tted  in  tr;;:cii  fttf  '  ■   "'"'■■(„», 
Document  RfVH:--t  (')f']rv      y-790). 
TSCA  Seriicn  P'r:  F'abiic  Docket 
I>)ckf>t  No  r)ltTS-80016).  Office  of 

Pol. 'I'c:  F'o^vf>ri»!():i  flmi  T'jxics, 

Enviroi!:r!t-:::«i,,i  iTCiiini.,,)!;  .Agency, 401 
M  St.,  SW    vv « shington.  IX:  20460. 

TOR  FURTHER  iNFORMATKX  CONTACT: 

Susan  B.  Ha2.tc  1  i   rw  '  ; 
Environmental  Assistance  Lhvision  CTS- 
799),  Office  of  Poiiution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  (202)  554-1404.  TDD:  (202) 
554-0551. 

SUPPLEMENTARY  INFORUATK)N: 
I    B.o,k:;r«,iund 

i  bCA  sttction  8(e)  states,  "Any  persuu 
who  manufactures,  [imports,]  processes, 
or  distributes  in  commerce  a  chemical 
substance  at  mixture  and  who  obtains 
information  which  reasonably  supports 
the  conclusion  that  such  substance  or 
mixture  presents  a  substantial  risk  of 
injury  to  health  or  the  environment 
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•hall  immediately  inform  the  [EPA] 
Admlnistntor  of  such  infonnation 
unless  such  person  has  actual 
knowledge  tnat  the  Administrator  has 
been  adequately  informed  of  such 
informaUon"  (15  U.S.C.  2607(e)!.  The 
broad  scope  and  nature  of  TSCA  section 
8(e)  makes  It  one  of  the  most  important 
health  and  safety  data  reporting 
provisions  under  TSCA.  The  statutory' 
language  of  section  8(e)  and  the  section 
8(e)  interpretive  documents  issued  to 
date  require  the  exercise  of  a  certain 
degree  of  judgment  in  determining  the 
section  8(e)  reportability  of  information. 

The  section  8(e)  reporting 
requirements  became  effective  on 
January  1,  1977.  the  effective  date  of 
TSCA.  Although  section  8(e)  is  self- 
implementing,  EPA  issued  a  proposed 
policy  statement  on  September  9,  1977 
(42  FR  45362),  and  sought  public 
comment  with  regard  to  the  .Agency's 
Interpretation  and  implementation  of 
section  8(e).  Following  receipt  and 
consideration  of  numerous  public 
comments,  on  March  16,  1978  (43  FR 
11110),  EPA  issued  a  final  TSCA  section 
8(e)  policy  statement  ("Statement  of 
Interpretation  and  Enforcement  Policy. 
Notification  of  Substantial  Risk.  ' 
hereinafter  cited  as  the  "1978  Policy 
Statement").  The  1978  Policy  Statement 
describes  the  types  of  information  that 
EPA  considers  reportable  under  section 
8(e)  and  describes  the  procedures  for 
reporting  such  Information  to  EPA.  On 
May  29.  1987  (52  FR  20083).  EPA 
amended  the  1978  Policy  Statement  to 
reflect  a  change  in  the  address  to  w  hiuh 
written  section  8(e)  notices  must  be 
transmitted.  In  June  1991,  the  Agency 
issued  a  TSCA  Section  8(e)  Reporting 
Guide,  which  is  available  from  the 
source  Usted  under  FOfl  FURTHER 
mFOMUVO**  COffTACT  m  this  dotniment. 

n.  TSCA  Section  B(e)  CAP 

On  February  1,  1991  (56  FR  4128),  the 
Agency  announced  a  one-lime  voluntary 
TSCA  Section  8,'e)  Compliance  Audit 
Program  ("CAP")  The  CAP  is  designed 
primaniy  to  (1)  Achieve  EPAs  goal  of 
obtaining  any  outstanding  section  8(e) 
information,  and  (2)  encourage 
companies  to  voluntarily  audit  their 
files  for  section  8(e)-reportable  data  The 
TSCA  Section  8(e)  CAP  incorporates 
stipulated  monetary  penalties  and  an 
overall  monetary  penalty  ceiling 

In  reviewing  existing  section  B(el 
guidance  as  the  resuh  of  questions 
raised  by  companies  considering 
participating  in  the  Section  8(e)  C\P, 
EPA  determined  that  Parts  V(b)(l)  and 
V(c)  of  the  1978  PoUcy  Statement 
needed  some  refinement.  On  June  20. 
1991  (56  FR  28458),  EPA  announced 
that  the  Agency  was  suspending  the 


applicability  of  Parts  V(b)(l)  and  V(c)  of 
EPA'8  1978  Pohcy  Statement  which 
outlined  the  reportability  of  data  on 
"widespread  and  previously 
unsuspected  distribution  in 
environmental  media"  and  "emergency 
incidents  of  environmental 
contamination,"  respectively.  The 
regulated  community  was  informed  that 
EPA  would  modify  the  section  8(e) 
policy  to  prrjvide  greater  specificity 
njgarding  the  types  of  environmental 
release,  environmental  detection,  and 
environmental  contamination 
information  that  should  be  submitted 
under  section  8(e)  In  the  interim,  the 
regulated  community  was  directed  by 
EP.A  to  fcK::us  on  the  statutory  language 
of  secrtion  8(e)  as  the  standard  by  which 
to  determine  the  rHportabihty  of  such 
information  for  purposes  of  the  Section 
8(e)  CAP  as  well  as  ongoing  compliance 
with  section  8(e). 

On  September  30,  1991  (56  FR  49478), 
EP,A  announced  an  extension  of  the 
section  8(el  d\P  reporting  deadline  for 
information  relating  to  the  release  of 
chemicals  to  and  the  detection  of 
chem.icals  in  environmental  media  until 
such  time  a.s  the  Agency  develops  final 
refined  section  8(e)  reporting  guidance 
on  this  point.  This  Notice  addresses 
only  the  reportability  of  information 
concerning  non -emergency  situations  on 
"widespread  and  previously 
unsuspected  distnbution  in 
environmental  media."  The  Agency  has 
determined  that  any  refined  and/or 
amended  guidance  concerning  the 
reportability  of  information  on 
"emergency  incidents  of  environmental 
contamination"  (EIECs)  under  section 
8le)  should  be  developed  as  part  of  the 
Agency's  over-all  policy  concertiing 
Federal  chemicai  emergency/accident 
prevention,  reporting,  response,  and/or 
remediation.  EPA  is  deferring 
publication  of  any  refined  and  or 
amended  guidance  concerning  the 
section  8(e)  report.ability  of  mformatio.n 
on  EIECs  until  issues  associated  with 
chemical  emergency  reporting  policy 
are  more  fully  defined  and  evaluated. 
The  regulated  community  is  again 
directed  to  focus  on  the  statutory 
language  of  .wction  8(e)  as  the  standard 
by  which  to  detennine  the  reportability 
of  information  on  EIECs  until  that  time. 

EPA  is  in  the  process  of  resolving 
enforcement  ana  compliance  issues 
concerning  reporting  of  section  8(e) 
"environmental"  information  under 
"Phase  2"  of  the  CAP.  and  under  section 
Ble)  more  generally.  After  EPA  considers 
the  comments  re<:;eived  in  response  to 
this  notice,  the  Agency  will  issue  in  the 
Federal  Register  final  refined  guidance 
for  reporting  information  concerning 
non-emergency  situations  regarding 


environmental  contamination.  The 
notice  will  include  discussion  of 
compliance  and  enforcement  issues 
associated  with  the  refined  guidance. 

III.  Section  8(e)  Policy  Refinement 

As  section  8(e)  is  interpreted  in  Parts 
V(h)(l)  and  V(c)  of  the  1978  Policy 
Statement,  EPA  requires  the  reporting  of 
certain  substantial  risk  information 
concerning  the  release  of  chemical 
substances  to,  and  the  detection  of 
chemical  substances  in.  any 
environmental  media.  In  order  to 
enhance  TSCA  section  8(e) 
implementation,  EPA  is  herein 
proposing  refinements  to  the  guidance 
presented  in  Part  V(b)(l)  of  the  1978 
PoUcy  Statement.  EPA  is  offering  all 
interested  parties  the  opportunity  to 
submit  written  comments  relating  to  the 
specific  types  of  chemical  release  and 
detection  information  that  should  be 
reported  under  section  8(e)  of  TSC^. 

Additionally,  since  EPA  issued  its 
1978  Policy  Statement,  there  have  been 
numerous  Federal  laws  passed  and/or 
amended,  and  a  large  number  of  Federal 
regulations  promulgated  that  are 
designed  to  gather  chemical-related 
information,  including  information 
relating  to  the  release  of  chemicals  to 
and  the  detection  of  chem»icals  in  tlie 
environment.  Moreover,  there  may  be 
other  circumstances  under  which 
informiation  may  be  considered  known 
to  the  Administrator  under  TSCA 
section  8(e);  several  are  listed  m  Part  Vll 
of  the  1978  Policy  Statement  and  other 
circumstances  are  identified  herein. 
Therefore,  comments  are  also  being 
solicited  on  the  circumstances  under 
which  EPA  should  consider  itself  to  be 
adequately  informed  about  substantial 
risk  information,  thereby  falling  outside 
of  the  mandatory  reporting  requirements 
of  section  8(e). 

Also,  concerning  Part  TV  of  the  1978 
Policy  Statement,  EPA  intends  to 
change  the  current  15-working  day 
reporting  deadline  for  the  submiission  of 
written  reports  containing  substantial 
risk  information  to  30  calendar  days. 
Note  that  this  slightly  longer  reporting 
deadline  would  apply  only  to  written 
reports;  oral  reports  regarding 
emergency  incidents  of  environmental 
contamination  will  continue  to  be 
required  to  be  made  immediately  (i.e., 
"as  soon  as  [one  obtains]  knowledge  of 
the  incident,"  see  Part  IV  of  the  1978 
Policy  Statement).  EPA  believes  the 
change  from  15  working  days  to  30 
calendar  days  would  significantly 
relieve  the  burden  on  persons  subject  to 
section  8(e)  reporting  without 
substantially  affecting  EPA"s  ability  to 
appropriately  evaluate  and  respond  in  a 
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timely  manner  to  fiip  reported 
information 

With  regard  to  follow-up  repo.ling  !a 
oral  reports  concerning  EIECs.  EF^A 
intends  to  eliminate  the  requirement  in 
Part  rv  of  the  1978  Policy  Statement  that 
a  \^Titten  report  describing  simply  that 
an  EIEC  has  occxirred  (i.e.,  the  EEC 
event  itself)  be  submitted  to  the  Agency. 
EPA  believes  that  oral  notification  made 
to  an  appropriate  Agency  contact,  as 
Usted  in  Part  IX  of  the  1978  Policy 
Statement,  is  generally  sufficient 
notification  for  purposes  of  TSCA 
section  8(e).  However,  if  health  or 
environmental  effects  as  described  in 
Parts  V(e)  and  V(b)  of  the  1978  Policy 
Statement  are  observed  in  conjunction 
with  or  subsequent  to  the  release  or 
detection,  and  the  released  or  detected 
chemical  substance  or  mixture  is 
strongly  implicated  as  being  the  cause  of 
those  effects,  a  written  report  would 
need  to  be  submitted  to  EPA  withm  30 
calendar  days  (the  current  requirement 
is  15-working  days;  see  the  preceding 
paragraph  describing  the  intended 
reportmg  deadline  change). 

Finally,  EFA  is  correcting  the  address 
and  certain  24-hour  emergency 
telephone  numbers  under  JPart  IX  of  the 
1978  Policy  Statement,  which  describes 
particular  reporting  requirements, 

A.  Widespread/Previously  Unsuspected 
Distribution 

Part  V(b)fl)  of  the  larBPolicv 
Statement  explains  that  '  iWj)aesprf.id 
and  previously  unsuspet:ted  distribution 
in  environmental  media,  as  indicated  in 
studies  (excluding  materials  contained 
within  appropriate  disposal  tacilhids)" 
must  be  reportea  ...nder  section  8(ej. 
Since  1978,  EPA  has  received  numerous 
written  section  8(e)  submissions  alerting 
the  Agency  to  the  fact  that  a  chemical 
known  or  suspected  to  be  capable  of 
causing  serious  health  and/or 
environmental  effects  has  been  detected 
in  significant  amounts  m  environmental 
media  (eg.,  soil,  surface  waters, 
groundwater,  air,  biotaj  as  well  as  in 
products  or  process  streams.  In  such 
cases,  EPA  believes  that  the  discovery  of 
significant  human  and/or  environmental 
exposure,  when  combined  with  the 
knowledge  that  the  chemical  or  mixture 
is  kjiown  or  suspeded  to  be  capable  of 
causing  serious  adverse  health  effects 
(e.g.,  cancer,  birth  deftHjts. 
neurotoxicity)  cr  senous  adversw 
environmentdl  effects  (e.g.,  sign.ficaai 
nontrivial  toxicity  in  aquatic  species),  is 
clearly  reportable  under  secuon  8(e)  of 
TSCA.  It  is  the  exposure  element  of  risk 
that  is  unknown  to  the  .administrator  in 
these  r^ses,  as  opposed  :o  the  hazard 
element. 


EPA  believes,  however,  that  becaiLse 
the  overall  scope  of  Pan  Vib);  l  •  rrav  t)*- 
ur.ciear.  this  portion  of  the  larr  Foi.cy 
Statement  has  been  generally  of  Umited 
use  to  the  regulated  community  for 
determining  when  the  detection  of  a 
chemiod  substance  or  mixture  In 
environmental  media  must  be  reported 
under  section  8(e)  of  TSCA.  For 
example,  while  the  introduction  to  Part 
V  states  that  a  '"substantial  risk  of 
injury  to  health  or  the  environment'  is 
a  risk  of  considerable  concern  because 
of  (a)  the  seriousness  of  the  effect...  and 
(b)  the  fact  or  probabiUty  of  its 
occurrence,"  Part  V(b)(l)  does  not 
mention  the  need  to  consider  the 
substance's  potential  for  harm  to  either 
human  health  or  the  environment;  thus, 
the  existing  guidance  could  lead  to  over- 
reporting.  Further,  the  title  of  Part  V(b) 
("Environmental  effects")  may  be 
somewhat  misleading  in  that  Part 
V(b)(l)  is  intended  to  specifically 
address  non-eme/gency  reporting  of 
information  pertaining  to  environmental 
contamination  lie,,  situations  which  do 
not  require  irnn}t^d:::tp  a'  ti.on,  but 
nevertheless  n)ft.>^cjnabiy  support  the 
conclusion  of  a  substantial  risk). 
Therefore,  EPA  is  changing  the  title  of 
Fart  V(b)  to  '^N on-Emergency  Situations 
jf  Chemical  Contamination  Involving 
Humans  and/or  the  Environment,  and 
Environmental  EfTects." 

With  regard  to  non-emergency 
environmental  contamination 
information,  EP.A  interprets  section  8(e) 
to  require  reporting  of  information  that 
provides  evidence  of  widespread 
environmental  distribution  of  a 
chemical  substance  or  mixture,  and 
which  because  of  the  extent,  pattern, 
and  amount  of  the  contamination 
seriously  threatens  or  may  seriously 
threaten:  (1)  Humans  with  cancer,  birth 
defects,  mutation,  death  or  serious  or 
prolonged  incapacitation  (e.g., 
neurotoxicological  effects,  reproductive/ 
developmental  effects),  or  (2)  non- 
human  organisms  with  large-scale  or 
ecologically  significant  population 
destruction.  Thus,  the  mere  presence  of 
a  chemical  substance  in  an 
environmental  media,  absent  some  other 
relevant  information  as  noted  above, 
would  not  trigger  reporting  under 
section  8(e).  Similarly,  EPA  believes 
that  information  concerning  the 
detection  of  chemical  substances 
properly  contained  within  appropriate 
disposal  facilities  is  not  reportable 
under  section  8(e). 

The  decision-making  process  for 
section  8(e)  reporting  of  non-emergency 
situations  involving  environmental 
contamination  and/or  detection  should 
include  consideration  of  the  toxicity  of 
the  chemical  substance(s)  involved.  The 


Kn  .VfT  or  rT.i„;re  serious  ihH  known  or 
■i^^pHdf^i",  '(,:xi. .,ir-„  r:,f;r:if  cie'tected 
'  .'.i-;..i;'  ai  SI, .ri^'iai.i: »"  ,;r  ';,,  xture,  the  less 
heavily  one  should  weigh  the  amoimt, 
extent,  and  pattern  of  the  contamination 
by  that  chemical  or  mixture  in 
determining  whether  to  report  the 
situation  under  section  8(e)  of  TSCA. 
Conversely,  the  greater  the  amount, 
extent,  and  pattern  of  the 
contamination,  the  less  heavily  one 
should  weigh  the  known  or  suspected 
toxicity  of  the  chemical(s). 

EPA  considered  estabUshing 
chemical-specific  quantities  and/or 
concentrations  to  be  used  by  members 
of  the  regulated  community  as 
benchmarks  for  determining  TSCA 
section  8(e)  reportability  of  non- 
emergency situations  depending  on  the 
toxicity  of  the  chemical(s)  involved. 
EPA  has  presently  rejected  this 
approach  because  there  is  such  a  wide 
variety  of  possible  exposure  scenarios 
associated  with  a  non-emergency 
chemical  release  or  detection  that  no 
predetermined  quantity  or 
concentration  of  a  chemical  could 
accuratelv  delineate  whether  or  not  a 
release    r  a»  tection  of  that  amount  or 
conceiUrBtion  would  reasonably  suppKirt 
a  conclusion  of  substantial  risk  of  injury 
to  health  or  the  environment.  A  given 
quantity  or  concentration  of  a  substance 
under  one  set  of  circumstances  could 
pose  a  radically  di^erent  risk  than  it 
would  under  other  circumstances. 
Rather,  EPA  is  providing  general 
guidelines  for  persons  to  use  for 
determining  the  reportability  of  non- 
emergency situations  under  TSCA 
section  8(e). 

Under  various  authorities 
administered  by  EPA,  the  Agency  has 
established  benchmark  amounts/ 
concentrations  for  a  limited  number  of 
chemical  substances  within  TSCA 
jurisdiction.  For  example,  under  the 
Safe  Drinking  Water  Act.  EPA  has 
established  Maximum  Contaminant 
Levels  (MCLs)  for  certain  chemicals. 
Under  TSCA  section  8(e).  on  the  other 
hand,  "substantial  risk"  reporting  is 
ejected  by  a  consideration  of  the 
hazard(s)  associated  with  the  chemical 
substance,  and  the  nature,  pattern,  and 
extent  of  the  release.  Therefore,  EPA 
believes  that  under  some  circumstances, 
information  concerning  a  non- 
emergency chemical  release  or  detection 
in  an  amoimt  less  than  the  chemical's 
MCL  could  "reasonably  support  the 
conclusion  of  substantial  risk,"  thus 
requiring  reporting  under  TSCA  section 
8(e). 

However,  it  has  been  suggested  to 
EPA  by  persons  subject  to  section  8(e) 
that  information  on  releases  of 
chemicals  in  amounts  less  than  their 


I 


37738 


Federal  Register  /  Vol.  58,  No.  132  /  Tuesday.  July  13.  1993  /  Notices 


UMI 


MCLs.  or  other  objective  reporting 
standards  if  developed  by  EPA,  should 
never  be  considered  for  reporting  under 
section  8(e)  because  EPA  has  already 
established  an  objective  threshold  As 
indicated  above,  EPA  has  at  this  lime 
rejected  this  approach.  Comment  is 
specifically  solicited  on  the  subiect  of 
section  8(e)  reporting  of  releases  or 
detections  of  chemicals  in  amounts  or 
concentrations  below  values  established 
by  EPA  under  other  environmental 
protection  authorities. 

It  should  be  noted  that  Part  V(b)(l)  of 
the  1978  Policy  Statement  pertains 
speaficaily  and  solely  to  the  fact  t.h.)t  a 
non-emergency  situation  involv;,".)^  the 
release  or  detection  of  a  cheraica: 
substance  or  mixture  has  been 
discovered.  In  other  words,  information 
regarding  a  non-emergency  chemical 
release  or  detection  event,  m  and  of 
itself,  regardless  of  whether  effwcts  were 
observed  assoa  a  ted  with  that  particular 
release  or  detection,  may  be  reportabie 
under  Part  Vfb)(l)  of  the  1978  Policy 
Statement  If  health  or  environmental 
effects  as  descnbed  under  Part  V  (i.e., 
Part  V  introduction.  Part  V(a),  and  Part 
V(b))  of  the  1978  Policy  Statement  are 
observed  m  conjunction  with  or 
subsequent  to  the  non-emergency 
release  or  detection,  and  the  released  or 
detected  chemical  substance  or  m.ixture 
is  strongly  implicated  as  being  the  cause 
of  those  effects,  a  written  report  must  l>e 
submitted  to  the  .\gency  within  30 
calendar  days,  regardless  of  the  quantity 
or  concentration  of  the  substance 
involved,  this  wntten  reporting 
requirement  remains  unchanged  (with 
the  exception  of  the  change  in  the 
reporting  deadline  from  15  working 
days  to  30  calendar  days  for  wntten 
information  discussed  above  in  this 
Unit). 

The  terra  "widespread" 
contamination  in  the  context  of  a  non- 
emergency situation  would  include,  for 
example,  presence  in  a  product  that  is 
distributed  commercially,  maltiple  (e.g.. 
3  or  more)  reports  of  contamination 
(even  in  a  single  environmental 
medium)  involving  different  sites  inside 
and/or  outside  the  boundaries  of  a 
facihty,  or  presence  in  more  than  one 
environmental  medium  (eg  .  discovery 
of  a  chemical  in  both  soil  and 
groundwater)  For  instance,  a  situation 
involving  a  toxic  chemical 
contamination  that  has  or  could  spread 
beyond  the  boundaries  of  a  plant  site  via 
groundwater,  surface  water,  and  or  air  is 
of  greater  concern  than  a  situation 
involving  similar  soil  contamination  m 
which,  because  of  the  soil  type  or  other 
circumstances,  there  is  Little  or  no 
likelihood  that  the  chemical  will 
migrate  There  are  also  non-emergency 


situations  in  which  a  significant 
chemical  contamination  is  discovered 
inside  physical  structures  within  the 
plant  Site  boundaries,  which,  when 
combined  with  other  pertinent 
information  (e  g.,  potential  for  exposure, 
t.3xjcity  of  the  chemical),  can  trigger 
section  8ie)  reporting;  examples  include 
but  are  not  limited  to;  (1)  The  detection 
of  significant  amounts  of  a  toxic 
chemical  substance  m  workplace  air 
and/or  on  surfaces  within  a  facility  in 
which  the  chemical  is  typically  handled 
in  a  closed  system,  and  (2)  the  detection 
of  significant  levels  of  a  toxic  by- 
product not  already  generally  known  to 
be  associated  with  a  given  chemical 
process,  or  known  to  be  associated  with 
the  chemical  process  but  found  at  levels 
significantly  above  those  previously 
believed  to  be  associated  with  that 
process. 

B.  Information  That  Need  Not  Be 
Reported 

Part  Vn  of  the  1978  Policy  Statement 
lists  the  circumstances  under  which 
information  need  not  be  reported  to  EP.-\ 
pursuant  to  section  8(ej.  Specifically, 
Part  VII  of  the  1978  Policy  Statement 
indicates  that  information  need  not  be 
reported  to  the  Agency  under  section 
8(e)ofTSCAifit: 

(a)  Has  been  published  by  EP.^  in  reports; 
(b)  Has  been  submitted  in  writing  to  EPA 
pursuant  to  a  mandatory  reporting 
requirement  under  TSCA  or  any  other 
authority  administered  by  EPA  (including  the 
Federal  Insecticide.  Pungicnde  and 
Rodenticide  Act.  the  Cloan  Air  Act,  ths 
Federal  Water  Pollution  QjnLrol  Act.  the 
Marine  Protection.  Research  and  Sanctuaries 
Act.  the  Safe  Drinking  Water  Act,  and  the 
Resource  Conservation  and  Recovery  Act), 
provided  that  the  Information  (1) 
Encompasses  that  required  by  Part  IX(c) 
through  (f);  and  (2)  is  from  now  on  subn-.ittfd 
within  the  time  constraints  set  forth  in  Part 
rv  and  identified  as  a  section  8(e)  notice  in 
accordance  with  Part  IX(b);  (c)  Has  been 
published  In  the  scientific  literature  and 
referenced  by  the  following  abstract  services 
(1)  Agricola,  (2)  Biological  Abstracts,  (3) 
Chemical  Abstracts,  (4)  Dissertation 
Abstracts,  (5)  Index  Medicus,  (6)  National 
Technical  Information  Service:  (d)  Is 
corroborative  of  well-established  adverse 
effects  already  documented  in  the  scientific 
literature  and  referenced  as  described  in  (c) 
above,  unless  such  Information  concerns 
emergency  incidents  of  environmental 
contamination  as  described  in  Part  V(c):  or 
(e)  Is  contained  in  a  notification  of  spills 
under  section  311(b)(5)  of  the  Federal  Water 
Pollution  Control  Act. 

Since  1978,  there  have  been 
numerous  Federal  laws  pa,ssed  and/or 
amended  and  a  large  number  of  Federal 
regulations  promulgated  that  are 
designed  to  gather  chemical-related 
information.  In  recognition  of  the 


increased  mandatory  reporting  of 
information  under  various  laws 
administered,  delegated,  or  authorized 
by  EPA,  EPA  intends  to  revise 
paragraph  (b)  above  so  that  a  section 
8(e)  obligation  is  satisfied  if 
emergencyinformation  is  reported 
i.mmediately  (i.e,  as  soon  as  the  subject 
person  has  knowledge  of  the  incident) 
and  non-emergency  information  is 
reported  within  30  calendar  days  on  a 
mandatory  basis  to: 

1 1 )  EPA,  under  any  Federal  statute 
administered  by  EPA  (including,  but  not 
hmi'ed  to,  the  Toxic  Substances  Control  Act; 
the  Federal  Water  Pollution  Control  Act;  the 
Clean  .Air  .Act.  the  Federal  Insecticide. 
Fu.'.gicide  and  Rodenticide  Act,  the  Safe 
Drinking  Water  .Act;  the  Marine  Protection. 
Research  and  Sanctuaries  Act;  the 
Comprehensive  Environmental  Response. 
Gimpensation  and  Liability  Act;  the 
Resource  Conservation  and  Recovery  Act;  the 
Poilutiun  Prevention  .Act;  the  Emergency 
Puinning  and  Communitv  Right-to-Know  Act 

(epcra;;; 

(2)  A  State,  under  any  Federal  statute 
adrr.mistercd  by  EPA  and  delegated  to  that 
State  (eg  .  National  Pollutant  Discharge 
Elimination  System  (NPDESi  permit 
requirements)  (see  example  1  below);  or 

i  3  i  A  State,  under  an  EPA-authorized  State 
program,  which  has  been  established 
pursuant  to  a  Federal  statute  administered  by 
EP.A  (e  g  .  an  EP.A-authorized  State  Resource 
Conservation  and  Recovery  Act  (RCRA) 
program) 

The  reporting  exemptions  under  Part 
Vllfb)  do  not  pertain  to  information 
reported  solely  to  a  State  or  locality 
under  a  State  or  local  law  or  a  program 
not  delegated  or  authorized  by  EPA, 
such  as  information  reported  solely  to 
State  and  local  emergency  response 
committees  under  EPCRA,  EP.A  believes 
that  EP.A  approval  and/or  oversight  of 
delegated  and  authorized  programs 
provides  a  nexus  to  the  EPA 
Administrator  which  is  lacking  under 
programs  not  authorized  by  EP.'K  or 
delegated  by  the  Agency  to  States. 

EPA  considered  adopting  the  position 
that  a  section  8(e)  reporting  obligation 
would  be  considered  satisfied  if  the 
information  was  reported  wiihin  the 
specific  time  frame  applicable  to  the 
federal  authority  or  program  cited  in 
paragraphs  (1),  (2),  and  (3)  above  to 
which  the  submitter  was  subject.  In 
view  of  Lhe  fact  that  the  statutory 
language  of  TSCA  section  8(e)  requires 
that  substantial  risk  information  be 
reported  "immediately,"  the  Agency 
rejected  this  position  because  the  time 
fra.Ties  for  mandatory  reporting  under 
the  numerous  authorities  and  progra.ms 
cited  above  very  greatly  and  in  some 
cases  can  exceed  6  months.  Therefore. 
EP.A  at  this  time  intends  no  change  in 
its  position  that  for  EIECs.  the  obligation 
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to  report  under  sf-cticn  8(wl  js  sat;';ned 
if  the  mandatorv'  reporting  tak*'?-  i  Lh  h 
immediately  (i  e,  as  soon  as  Uie  subj&ci 
person  has  knowledge  of  the  incident) 
under  a  Federal  statute  administered  or 
delegated  by  EPA,  or  under  a  provision 
of  an  EPA-authorized  State  program.  For 
non-emergency  information,  the 
obligation  to  report  under  section  8(e)  of 
TSCA  would  be  satisfied  if  the 
information  is  reported  on  a  mandatory 
basis  within  30  calendar  days.  This  30 
calendar-day  reporting  period  is  a 
change  from  the  current  15  working-day 
reporting  period;  it  follows  from  the 
change  discussed  earlier  in  this  Unit 
regarding  the  reporting  deadline  under 
Part  rv  of  the  1978  Policy  Statement  for 
any  written  report  of  substantial  risk 
information  submitted  under  section 
8(e). 

Information  that  is  not  required  to  be 
reported  under  one  of  the  above 
authorities,  even  if  provided  along  with 
information  required  to  be  reported 
under  that  authority,  remains  subject  to 
reporting  under  section  8(e)  of  TSCA. 

Since  issuing  the  1978  Policy 
Statement,  EPA  has  determined  that 
there  are  certain  circumstances  not 
addressed  in  the  1978  Policy  Statement 
in  which  information  need  not  be 
reported  under  section  8(e).  EPA 
typically  has  adequate  access  to  such 
information,  and  EPA  believes  that 
reporting  under  the  circumstances 
would  result  in  an  undue  burden  to  the 
regulated  community  and  an 
information  review/processing  burden 
to  EPA  which  would  outweigh  any 
potential  public  benefit  that  might  be 
obtained  by  recjuiring  reporting  of  such 
information  under  section  8(e). 
Accordingly.  EPA  intends  to  change 
Part  VII  of  \he  1978  Policy  Statement  to 
induate  that  information  need  not  be 
reported  under  section  8(e)  of  TSCA  if 
the  information  is  obtained  solely  from 
one  of  the  following  sources: 

1.  An  official  publication  or  official 
report  published  or  made  available  to 
the  general  public  by  EPA  or  another 
Federal  agency  (see  example  2  below). 

2  A  scientific  publication  to  which  an 
EPA  Headquarters  library  subscribes 
(566  example  3  below)  or  that  is 
referenced  in  a  database,  including  one 
which  is  computerized,  to  which  an 
CPA  Headquarters  library  subscribes. 

3  A  data  base,  including  one  which 
IS  computenzed,  to  which  an  EIPA 
Fieadquarters  lihran,  subscribes  (see 
exampie  4  beiowi. 

4  A  major  written  news  publication 

(i  e..  newspaper,  news  magazine,  trade 
press)  with  national  circulation  in  the 

U.S. 
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^'.roadrast  national'y  in  the  U.S.  (see 
example  5  below). 

6.  A  national  public  scientific 
conference  or  meeting  held  within  the 
U.S.,  provided  that  the  information  is 
captured  accurately  by  way  of  a  meeting 
transcript,  abstract,  or  other  such  record, 
and  is  cited  in  a  bibliographic/abstract 
computerized  data  base,  publication,  or 
refKjrt  of  the  type  cited  in  paragraphs  1. 
2,  3,  4,  or  5  above  within  30  days  of 
obtaining  such  information  (see 
example  6  below). 

Regarding  paragraphs  2  and  3  above, 
general  information  concerning  the  data 
bases  and  publications  to  whicn  the 
EPA  Headquarters  libraries  subscribe 
will  be  available  from  the  source  listed 
und:  r  FOB  FUR-HER  INFORMATION 
COK^ACT  .      :   s  document.  S{>ecirically 
regarding  paragraphs  4  and  5  above, 
EPA  anticipates  that  information  will  be 
obtained  from  news  publications  with 
less  than  national  circulation,  or  radio 
or  television  news  reports  broadcast 
only  on  a  local.  State,  or  regional  level. 
In  such  cases,  the  information  must  be 
reported  under  section  8(e)  of  TSCA 
unless  the  subject  person  has  actual 
knowledge  that  EPA  has  been 
adequately  informed  of  such 
information  through  that  or  another 
source. 

EPA  maintains  its  position  under  Part 
VIl(c)  of  the  1978  Policy  Statement  that 
information  need  not  be  reported  under 
section  8(e)  of  TSCA  if  the  information 
corroborates  well  established,  serious 
adverse  effects  that  are  already 
documented.  The  term  "corroborates," 
in  the  context  of  this  particular 
reporting  exclusion,  means  that  the 
information  essentially  duplicates  and/ 
or  confirms  an  existing  and  well- 
documented  understanding  of  a  serious 
adverse  effect  of  a  particular  chemical 
substance  or  mixture.  EPA  has  correctly 
received,  and  expects  to  continue  to 
receive,  substantial  risk  reports  that 
show  adverse  effects  of  a  more  serious 
degree  or  of  a  different  kind  than  are 
already  established.  In  other  words,  the 
Agency  expects  subject  persons  to 
immediately  consider  reporting 
information  on  serious  toxic  effects 
(including  but  not  limited  to  cancer, 
developmental,  reproductive  toxicity,  or 
neurotoxicity)  if,  for  example:  such 
effects  are  substantially  more  serious  in 
terms  of  the  severity  of  the  effects  or  the 
number  of  animals  affected;  occur 
within  a  significantly  shorter  time  frame 
following  exposure;  occur  via  a  different 
route  of  exposure;  occur  at  a 
significantly  lower  dose  or 
concentration;  or  occur  in  a  different 
species,  strain,  or  sex.  Examples  7 
through  10  below  serve  to  illustrate  the 


distinctions  created  by  this  particular 
reportino  exclusion. 

The  following  examples  illustrate 
certain  of  the  types  of  factors  that 
persons  should  consider  in  determining 
the  applicability  of  the  exclusions 
described  above: 

Example  1.  While  filing  a  mandatory 
report  with  the  State  pursuant  to  its 
NPDES  permit.  Company  A  also  notifies 
the  State  in  writing  that  a  recently 
conducted  clinical  study  showed  that  a 
statistically  or  biologically  significant 
number  of  male  factory  workers  exposed 
to  the  effluent  are  sterile.  Despite  the 
fact  that  the  company  notifies  the  State, 
such  reporting  is  not  mandatory  under 
the  NPDES  program  and  the  company 
must  consider  the  need  to  submit  a 
timely  written  report  to  EPA  under 
section  8(e)  of  TSCA. 

Example  2.  Company  A  receives  a 
public  copy  of  an  official  report  from 
the  U.S.  Department  of  Housing  and 
Urban  Development  (HUD).  In  reading 
the  report,  the  company  learns  that  one 
of  the  chemicals  the  company 
distributes  in  commerce  has  been 
strongly  implicated  as  being  the  cause  of 
chromosomal  damage  in  humans. 
Company  A  determines  that  the 
information  contained  in  the  report  is  of 
the  type  that  would  be  required  for 
submission  to  EPA.  However,  Company 
A  correctly  decides  that  it  need  not 
report  the  information  under  section 
8(e).  Per  Part  VIl(a)(l)  of  the  section  8(e) 
Policy  Statement  as  refined  herein, 
because  the  information  was  obtained 
from  an  "official  pubhcation  ...  made 
available  to  the  general  public  by  ... 
another  Federal  agency"  it  would  not  be 
reportable  under  section  8(e). 

Example  3.  Company  A  conducts  a  9- 
day  inhalation  study  of  Chemical  X  in 
rats  and  finds  that  the  chemical  causes 
paralysis.  Company  A  decides  that  these 
toxicological  findings  on  one  of  its 
imported  chemicals  should  be 

fiublished  in  the  open  scientific 
iterature  and  sends  a  draft  manuscript 
to  a  scientific  journal  to  which  an  EPA 
Headquarters  library  subscribes.  Upon 
publication.  Company  B,  who  is  also  an 
importer  of  Chemical  X,  reads  the  article 
pertaining  to  the  9-day  inhalation  study 
of  Chemical  X  and  determines  correctly 
that  although  the  neurotoxicologic 
findings  in  rats  are  of  the  type  required 
for  submission  to  EPA  under  TSCA 
section  8(e),  no  section  8(e)  notice  from 
Company  B  is  required.  As  the  result  of 
its  chemical  screening  activities,  EPA 
discovers  the  published  article 
concerning  Company  A's  9-day  study. 
After  investigating  further,  EPA 
determines  that  Company  A  should 
have  reported  their  findings  under 
section  8(e)  of  TSCA  immediately  upon 
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obtaining  the  infomiation;  although  the 
study  was  ultimately  publishwi. 
Company  A  did  not  obtain  the 
information  from  a  scientific  journal 

Example  4  Company  A  prcx»<ises 
chijmical  X  and  has  no  toxicological 
information  or,  the  chemical.  As 
Company  A  is  searching  a  lan{« 
commerci*il  computenz»d  data  base  to 
which  EPA  sub«w~nbeR  for  availatde 
tnxjcn!o<?icai  information  on  chumical 
X.  It  discovers  an  abstract  that  states 
that  Chemical  X  produced  blindness  in 
rats  foilownii  oral  administration. 
Altnou^h  triis  t.iXiCol'it?ic  effect  is 
cieariv  of  tne  tv;)€  'equirwi  for 
submission  undnr  section  8(e|  of  TSCA, 
Cnmpprv  A  ce^  'des  rorr«ctly  tiiai 
f!..rr-,al  ^ctior  Ri>)  P;.  I  n«  of  the  obtained 
fcix^i  ('i;./scK:>i  inf(,nna'.',>n  is  not  needed 
tttj"  fiuie  '.ny  con.pti'.erizad  database 
f'-'-m  which  the  information  was 
ont3ine<"i  is  nn^  to  which  an  EPA 
fi"a'Jqi;arfep>  hhrnr,  su'nsiT'bes. 

Example  .'=  The  D;,-w  tor  of 
Toxicology  from  Company  A  is  at  home 
wati  hini?  the  national  nightly  news  on 
the  television   Fhanng  the  broadcast,  she 
learns  that  a  ven,'  !ar«fe  rt^iaase  of 
Chemical  X  |ust  occurred  at  a  chemical 
mar.ufartunng  site  in  a  nearov  State. 
Despite  the  fart  that  she  knnws  that  her 
company  is  a  so  a  ma|or  manufacturer  of 
Chemicai  X.  no  report  under  TSCA 
section  8ie!  is  riquirwd  l)e«~ause  tlie 
information  was  ot>ta;ned  from  a  news 
report  broadcast  nationally. 

Exr.mpip  6  During  a  national  public 
scientific  meeting  presentation  on 
Chemical  X  showing  that  Chemioal  X 
caused  9  significant  levo!  of  birth 
defeds  in  rat.s,  the  Dir^lor  of 
ToXiCciogy  for  Company  A  ieams  from 
tne  speaker  tr.at  the  oral  administration 
of  C-hemicai  Y  (an  intermediate  in  a 
manufactjnog  process  at  Company  A) 
also  caused  a  significant  level  of  birth 
defects  in  rats   In  cfaec:i:;ng  the  content 
ot  (.he  printed  presentation  abstract, 
which  was  distributed  publicly  by  the 
r^^'ing  spon«jrs  pnor  to  the  meeting 
a-  J  has  rteen  citecl  in  a  cnniputerized 
data  oise  to  which  an  EPA  Headqi.iar'ers 
libra'-v  subs<.nbtis  the  Dirttjtor 
discovers  tnat  tne  printed  abstract 
accurately  and  adequately  des<.r,t»fs 
only  tne  loxicoiogic  finamgs  for 
Chemical  X  and  not  for  Chemical  Y. 
UndT  tne«.e  cmumstan.  r>s.  Company  A 
decide*  (  op-ectly  to  report  the  Rndings 
for  Chemical  Y  to  ELF  A  unier  section 
8(e)  of  TSCA. 

Example  7.  Company  A  manufactures 
cheinical  X  and  t'^sts  the  chemical  in  a 
chronic  feeding  s»udy  in  mice.  It  is 
already  well  estaLilished  and  well 
documented  puMiclv  that  chemical  X 
cap  cauae  a  significant  nu.Tiber  of 
malignant  sikjn  tumors  in  mu-e  as  the 


r^tsult  of  chronic  dermal  application.  In 
tht^  ihroiiu  feeding  study,  the  company 
finds  that  ciienucal  X  lauses  a 
significant  number  of  benign  and 
malignant  pancreatic  tumors. 
Considering  that  the  findings  from  the 
chronic  feeding  study  di%r  in  a  major 
way  from  the  already  available 
information  from  the  chronic  dermal 
application  study,  the  pancreatic  cancer 
findings  must  immediately  be 
considered  for  reporting  to  EPA  under 
section  8(e)  of  TSCA. 

Example  8.  Company  A  manufactures 
chemical  X  and  tests  the  chemical  in  a 
chronic  skin-painting  study  in  rats.  It  is 
already  well-documented  publicly  that 
chemical  X  can  cause  malignant  skin 
tumors  at  the  application  site  in  mice  as 
the  result  of  chronic  dermal  application. 
The  company  finds  that  chemical  X 
causes  a  significant  number  of 
malignant  skin  tumors  at  the  site  of 
application  in  rats.  In  view  of  the  fact 
tiiat  it  is  not  wellknown  or  well- 
established  that  chemical  X  can  cause 
cancer  m  rats  following  dermal 
application.  Company  A  must 
immediately  consider  the  need  to  report 
its  findings  under  section  8(e]. 

Example  9.  During  the  conduct  of  a 
28-day  dermal  application  study  in  rats. 
Company  A  finds  that  exposure  to  one 
of  its  products.  Chemical  X,  results  in 
hind-limb  paralysis.  By  way  of  an  article 
published  previously  in  a  scientific 
journal  to  which  an  EPA  Headquarter 
library  subscribes,  the  company  is  also 
aware  that  acute  oral  exposure  to 
Chemical  X  results  in  frank 
neurotoxicologic  effects  in  rets. 
Considering  the  fact  that  the  route  of 
exposure  in  Company  A's  study  was 
different  than  the  one  used  in  the 
published  study,  Company  A  must 
immediately  consider  the  need  to  report 
its  findings  to  EPA  under  section  8(e)  of 
TSCA. 

Example  10.  During  the  cotidu<1  of  a 
chronic  dermal  application  study  in 
rats,  Company  A  finds  that  exposure  to 
Chemical  X  results  in  a  significant 
number  of  aiiimals  with  malignant  bone 
tumors  after  only  12  to  18  months  of 
exposure.  By  way  of  a  formal  iv 
published  abstract  contained  in  a  data 
base  to  whicii  an  EPA  Headquarters 
library  subscribes,  tlie  company  is  also 
aware  that  the  same  type  of  tumors  had 
been  found  in  rats  exposed  dermaliy  to 
the  same  doses  of  Chemical  X  out  only 
after  two  years  of  dermal  exposure. 
Considering  the  fact  that  in  Com  pan  v 
A's  study,  the  time  to  onset  of  ine  bone 
tumors  differs  significantly  from  that 
cited  in  the  previously  conducted  study, 
Company  A  should  immediately 
consider  the  need  to  submit  the  12  to  18 


month  findings  under  section  8(e)  of 
TSCA 

IV.  Confidentiality  Claims 

EPA  considers  information  cojitainea 
:n  a  notice  of  substantia!  risk  under 
TSCA  se<nion  8(e)  to  be  health  and 
safety  information  generally  covered  tiy 
the  tann    health  and  safety  study,"  as 
defined  at  TSfIA  se<:tion  3(8).  Under 
TSCA  section  14(b),  such  information 
can  be  withheld  from  tne  public  as 
confidential  if  it  "discloses  processes 
used  in  the  manufacturing  or  processing 
of  a  chemical  substance  or  mixture  or, 
in  the  case  of  a  mixture  (discloses)  the 
portion  of  the  mixture  comprised  by  any 
of  the  chemical  substances  in  that 
mixture." 

TSCA  section  3(6)  defines  a  "health 
and  safety  study"  to  mean  "any  study  of 
any  effect  of  a  chemical  substance  or 
mixture  on  health  or  the  environment  or 
on  both,  including  the  underlying  data 
and  epidemiological  studies,  studies  of 
occupational  exposure  to  a  chemical 
substance  or  mixture,  toxicological. 
clinical,  and  ecological  studies  of  a 
chemical  substance  or  mixture,  and  any 
test  performed  pursuant  to  this  Act." 

In  the  legislative  history  of  the  Toxic 
Substances  Control  Act.  the  Conference 
Committee  stated  that  "(ijt  is  intended 
that  the  term  (health  and  safely  studies) 
be  interpreted  broadly.  Not  only  is 
information  which  arises  as  a  result  of 
a  formal,  disciplined  study  included, 
but  other  information  relating  to  the 
effects  of  a  chem.ical  substance  or 
mixture  on  health  and  the  environment 
is  also  included.  Any  data  that  bears  en 
the  effects  of  a  chemical  substance  on 
health  or  the  environment  would  he 
included."  H.R.  Rep.  No.  94-1679,  94th 
Cong.,  2nd  Sess.  58  (1976)  (Conference 
Report)  (emphasis  added).  EPA  believes 
that  TSCA  se.-o  on  8(e)  information, 
such  as  information  or  underlying  data 
from  designed  controlled  studies  or 
rvports  concerning  undesigned 
uncontrolled  circumstances,  is 
information  that  "beais  on  the  effects  of 
a  chemical  substance  on  health  or  the 
environment."  Lixewise.  incident 
information,  exposure  studies,  ar,d  their 
underlying  data  are  considered  to  be 
information  relating  to  the  effects  of  a 
chemical  substance  or  mixture  on  health 
and/or  the  environment. 

Therefore,  to  the  extent  that 
information  contained  in  a  section  8(e) 
substantial  risk  rppor^  falls  within  the 
meaning  of  the  term  '  health  and  safety 
study"  under  TS(.A,  i'  is  subject  to  the 
same  non-riisclosure  restrictions 
afforded  TSCA  "Confidential  Business 
Information"  (TSCA  CBI),  as  provided 
by  TSCA  section  14(^>)  and  its 
interpreting  regulations. 
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EPA  considers  chemical  identity  to  be 
part  of,  or  underlying  data  to.  a  health 
and  safety  study,  S«e,  for  example,  4U 
CFR  716  3  and  40  CFR  720  3(k]  As 
such,  chemitai  identity  wiil  be  affnnied 
CBI  protection  by  the  Agency  and 
therefore  prote.^ed  from  public 
disclosure  only  under  the  circumstances 
provided  under  TSCA  section  14  and 
the  interpreting  regulatior'.s 

In  Septeml?«r  1990.  EPA  in;!.a*t»d  a 
CBI  review  program  to  ensure  that  CBI 
claims  are  made  in  conformance  with 
TSCA  section  14.  To  date,  EPA  has 
challenged  numerous  CBI  claims 
contained  in  section  8(e)  notices  and 
other  filings,  and  in  most  cases  the  filing 
has  been  amended  by  the  data 
submitter  EF.A  urges  persons 
submitting  data  under  TSCA  section 
8(e)  to  observe  the  limitations  imposed 
on  CBI  claims  by  section  14  and  the 
applicable  regulations  at  40  CFR  part  2. 
subpart  B,  In  order  to  save  both  Agency 
and  submitter  resources. 

V   Refined  Policy  Text 

For  the  reasons  set  forth  in  this  notice, 

EPA  is  soliciting  comment  on 
refinements  to  the  1978  Policy 
Statement,  which  would  be  amended  to 

read  as  follows; 

Statement  of  Interpretation  of,  and 
Enforcement  Policy  Concerning.  Section 
8(e)  of  the  Toxic  Substances  Ckmtrol  .Art 

1,  In  Part  U,  by  revising  the  note  at  the 
end  of  the  Part  to  read  as  foiiows 

Note.  —  Irrespective  of  a  biisii-ess 
organization"'  decision  to  establish  and 
publiciz*"  procedures  described  above,  it  is 
responsible  for  tjecommg  cognizant  of  any 
"substantial  risk"  'nfonnation  obtained  by  its 
o£Bc8r8  and  employees,  and  for  ensuring  that 
such  information  is  reported  to  EPA  within 
30  calendar  days. 

2.  In  Part  IV.  by  revising  the  first 
paragraph  to  read  as  follows: 

RequirFwent  that  a  Person 
"Immediateiv  Inform"  thp 
Admimstrator. 

V.  ith  the  exception  of  certain 
information  on  emergency  incidents  of 
environmental  ccnfamination  (see  P.^rt 
V(cil,  a  person  has  'immediately 
informed"  the  Administrator  if 
information  is  r©<:eived  by  EPA  not  late: 
than  the  30th  calendar  day  after  the  date 
the  person  obtained  such  information 
Supplementary  information  geiierated 
after  a  section  8(e)  notification  has  been 
filed  should  be  submitted  in  writing 
within  30  calendar  days  after  the  dale 
such  supplementary  mfonnation  is 
obtained.  Reports  must  be  made  as 
required  under  Part  LX,  For  emergency 
incidents  of  environmental 
contamination,  a  person  must  report  the 


incident  by  telephone  to  the  appropriate 
contact  as  directed  in  Part  IX  as  soon  as 
the  person  has  knowledge  of  the 
incuient  The  report  should  contain  as 
rru!  h  of  the  information  required  by 
Fart  LX  as  is  possible. 

3  In  Part  V,  by  revising  paragraph 
(b)(1)  and  adding  the  phrase 
"Environmental  effects."  to  the 
beginning  of  each  paragraph  In  (b)(2) 
through  (b)(5)  to  read  as  follows: 

(a)  *•  * 

(b)  Non-Emergency  Situations  of 
Chemical  Contamination  Involving 
Humans  and/or  the  Envimnment,  and 
Environmental  Effects  — (1)  Non- 
emergency  situations  of  chemical 
contamination  involving  humans  and/or 
the  environment.  Information  that 
pertains  to  widespread  chemical 
contamination  that  is  not  an 
"emergency"  situation  under  Part  V(c) 
below,  but  which  because  of  the  extent, 
pattern  and/or  amount  of  the 
contamination  seriously  threatens  or 
may  seriously  threaten  (i)  humans  with 
cancer,  birth  defects,  mutation,  death,  or 
serious  or  prolonged  incapacitation 
(e.g.,  serious  neurotoxicological  effects, 
reproductive/developmental  effects),  or 
(ii)  non-human  organisms  with  large- 
scale  or  ecologically  significant 
population  destruction,  is  subject  to 
reporting  The  mere  presence  of  a 
aieinical  substance  in  an  environmental 
media,  absent  some  other  relevant 
information  as  noted  above,  would  not 
t.ngger  reporting  under  section  8(e).  The 
known  or  suspected  toxicity  of  the 
detected  chemical  substance(s)  should 
be  considered  in  conjunction  with  the 
extent,  pattern,  and  amount  of  the 
contamination  in  determining  whether 
to  report  such  non-emergency 
information.  The  greater  or  more  serious 
the  toxicity  of  the  subject  chemical  or 
mixture,  the  less  heavily  one  should 
weigh  the  amount,  extent,  and/or 
pattern  of  the  contamination. 
Conversely,  the  greater  the  amount, 
extent,  and/or  pattern  of  the 
contamination,  the  less  heavily  one 
should  weigh  the  toxicity  of  the 
chemical(s)  in  determining  the  section 
8(e)-reportability  of  that  release  or 
detection.  Information  concerning  the 
detection  of  chemical  substances 
contained  within  appropriate  disposal 
facilities  should  not  be  rejMJrted  under 
this  Part. 


(2)  Environmental 

(3)  Environmental 

(4)  Environmental 
{')  Environmental 


effef:ts 

effects 
effe(  ts 
effects. 


4  Bv  revising  Part  VH  to  read  as 

follows: 

VI]   Information  Which  Need  Not  Be 

Reported 


"Substantial  risk"  information  need 
not  be  reported  if  it: 

(a)  Is  obtained  from  one  of  the 
following  sources: 

1.  An  official  publication  or  official 
report  publishea  or  made  available  to 
the  general  public  by  EPA  or  another 
Federal  agency. 

2.  A  scientinc  pubUcation  to  which  an 
EPA  Headquarters  library  subscribes  or 
that  is  referenced  in  a  data  base, 
including  one  which  is  computerized,  to 
which  an  EPA  Headquarters  library 
subscribes. 

3.  A  data  base,  including  one  which 
is  computerized,  to  which  an  EPA 
Headquarters  library  subscribes. 

Note:  Specifically  regarding  paragraphs  (2) 
and  (3)  at>ove.  general  information 
concerning  the  data  bases  and  publications  to 
which  the  EPA  Headquarters  libraries 
subscribe  is  available  from  the 
Environmental  Assistance  Division  (TS-799), 
Office  of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401  M. 
St..  SW..  Washington.  DC  20460.  (202)  554- 
1404,  TDD;  (202)  554-0551. 

4.  A  major  written  news  pubUcation 
(i.e..  newspaper,  news  magazine,  trade 
press)  with  national  circulation  in  the 
U.S. 

5.  A  radio  or  television  news  report 
broadcast  nationally  in  the  U.S. 

Note:  Spedfically  regarding  paragraphs  (4) 
and  (5)  above.  EPA  anticipates  that 
infonnation  will  be  obtained  from  news 
publications  with  less  than  national 
circulation,  or  radio  or  television  news 
reports  broadcast  only  on  a  local.  State,  or 
regional  level.  In  such  cases,  the  information 
must  be  reported  under  section  8(e)  of  TSCA 
unless  the  subject  person  has  actual 
knowledge  that  EPA  has  been  adequately 
informed  of  such  information  through  that  or 
another  source. 

6.  A  national  pubUc  scientific 
conference  or  meeting  held  within  the 
U.S..  provided  that  the  information  is 
captured  accurately  by  way  of  a  meeting 
transcript,  abstract,  or  other  such  record, 
and  has  been  cited  in  a  bibliographic/ 
abstract  computerized  data  base, 
publication,  or  report  of  the  type  ated 
in  paragraphs  (1),  (2).  (3),  (4),  or  (5) 
above  within  30  days  of  obtaining  such 
information. 

(b)  Corroborates  (i.e.,  substantially 
duplicates  or  confirms)  in  terms  of,  for 
example,  route  of  exposure,  dose, 
species,  strain,  sex.  time  to  onset,  and 
severity,  a  well-recognized/well- 
established  serious  adverse  effect  for  the 
subject  chemical(s).  unless  such 
information  concerns  effects  observed  in 
association  with  emergency  incidents  of 
environmental  contamination  as 
described  in  Part  V(c). 

(c)  Is  information  that  is  reported  to 
EPA  within  30  calendar  days  for  non- 
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ernergency  Infbrovatioo,  or  inunediately 
[i.e..  as  soon  as  the  subject  person  has 
knowled^  of  the  incident)  for 
emergency  informatioD.  pursuant  to  a 
mandatory  reporting  requirement  of  ar:\ 
statutory  authority  that  is  administerml 
by  EPA  (including,  but  not  limited  to 
the  Toxic  Substancas  Control  Act:  the 
Federal  Water  Pollution  Contnai  Art  the 
Clean  Atr  Act;  the  Federal  Inswlicide. 
Fungicide,  and  Rodentidde  Act,  the 
Safe  Dnnking  Water  Act;  the  Manne 
Protection,  Reaearch,  and  Sanctuaries 
Act,  the  Comprehensive  Environmemal 
Response,  Compensation,  and  Liability 
Act,  the  Resource  Conservation  Hrui 
Recovery  Act,  the  Pollution  PrevHntion 
Act;  the  Emergency  Planning  ann 
Community  Right-to-Know  Act) 

(d)  Is  information  that  is  rftportod  to 

a  State  within  30  calendar  days  for  nin- 
emergency  information,  or  imm»<1irt(e!y 
(i.e.,  as  soon  as  the  subject  person  ha.s 
knowledge  of  the  incident)  for 
emergency  information  pursriH.-''  to  a 
mandatory  reporting  requirnm^rit   ihtlHr 
any  Federal  statute  administer^ja  by 
EPA  and  delegated  to  that  State  (e.g., 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  perniit 
requirements),  or 

(e)  Is  mformation  that  is  reported  tn 

a  State  within  30  calendar  days  for  non- 
emergency information,  or  imniadiaiely 
(i  e  ,  as  soon  as  the  subject  person  has 
knowledge  of  the  incident)  for 
emergency  information,  pursuant  to  a 
mandatory  reporting  provision  of  an 
EPA-authorired  State  program 
established  under  a  Federal  statute 
administered  bv  EPA. 

5  By  revising  Part  K  to  read  as 
follows; 

IX.  Reportine  Reaui rente nts 

Notices  shall  be  aelivered  to  the 
TSCA  Document  Receipt  OfBce  fTS- 
790).  (Attn:  Section  8<e)  Coordinator), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St  ,  SW.,  Washington, 
1X20460 

A  notice  should 

(a)  Be  sent  by  certified  mail,  or  in  any 
other  way  permitting  verification  of  us 
receipt  by  the  Agency, 

(b)  State  that  it  is  being  submitted  in 
accordance  with  section  B(e), 

(c)  Contain  the  job  title,  name, 
address,  telephone  number,  and 
signature  of  the  person  reporting  and 
the  name  and  address  of  the 
manu&cturtng,  processing,  or 
distribution  establishment  with  which 
the  person  is  associated, 

(cT)  Identify  the  chemical  substanr*  or 
mixture  (including,  if  known,  the  Cj\S 
Registry  Number). 

(e|  Summarize  the  adverse  effects  or 
risk  being  reported,  descnbing  the 


nature  and  the  extent  of  the  effiects  or 

njik  involved,  and 

[f''  Contai.T  the  specific  source  of  the 
information  to^etiier  with  a  summary 
and  the  source  of  any  available 
supporting  tw:hnu;al  data. 

For  emergency  incidents  of 
environmental  contamination  (see  Part 
V(c)).  a  person  shall  report  the  incident 
to  the  Administrator  by  telephone  as 
soon  as  he/she  has  Knowledge  uf  the 
incident  (see  below  to,-  appropnate 
telephone  contacts).  The  report  should 
contain  as  much  of  the  information 
required  by  Instructions  (c)  through  (f) 
above  as  possible  Tw«ntyfour  hour 
emergency  telephone  numtwrs  are: 
Region  I  (Maine.  Rhode  Island. 

Connecticut.  Vermont  Massachusetts, 

New  HampshireJ,  1.617)  223-7265. 
Rwgion  n  (New  York.  New  Jersey.  Puerto 

Rico,  Virgin  Islands),  (201)  54&-8730 
Region  in  (Pennsylvania,  West  Virginia, 

Virginia,  Maryland,  Delaware.  District 

of  Columbia),  (215)  5Q7-9898 
Region  IV  (Kentucky,  Tenne.ssee,  North 

Carolina,  South  Carolina,  Georgia. 

Alabama.  Mississippi,  Florida),  (404) 

347-4062. 
Region  V  (Wisconsin,  Illinois.  Indiana, 

Michigan,  Ohio.  Minne.sotaj,  (312) 

353-2318. 
Region  VI  (New  Mexico,  Texas, 

Oklahoma,  Arkansas,  Louisiana), 

(214)  655-2222. 
Region  VII  (Nebraska.  Iowa,  Missouri, 

Kansas).  (913)236-3778. 
Region  Vin  (Colorado,  Utah.  Wyoming, 

Montana,  North  Dakota.  South 

Dak-ota).  (303)  241-1768. 
Reiiian  IX  (California,  Nevada,  Arizona. 

Hawaii.  Guam).  (415)  744-2000. 
Region  X  (Washington,  Oregon,  Idaho, 

Alaska),  (206)442-1263. 

VI.  Conclusion 

EIPA  will  cons'.dwr  public  comments 
submitted  m  response  to  this  Notice  and 
will  publish  in  the  Federal  Register 
rw fined  guidance  pertaining  to  the  types 
of  nun-emergencv  chemical  release  and 
detection  informwtion  that  must  be 
reported  under  se<lion  8(e).  the  time 
frames  for  reporting  section  8(e) 
information,  and  the  types  of 
information  that  need  not  be  reported 
under  section  8(e).  Comments  are  also 
sought  on  any  <  hange  in  public 
reporting  burden  whi(,:h  would  result 
from  the  revisions  and  cl.irifications  to 
the  1978  Policy  Statement  as  described 
herein  The  refinements  contained  in 
this  Notice  will  not  be  eff9<:tive  until 
after  EPA  issues  them  in  final  form. 

EPA  intends  to  publish  the  refined 
TSCA  section  8(e)  reporting  policy  in 
the  Code  of  Federal  Regulations. 


Dated:  iuly  2. 19«3. 
Victor  (.  KinuB. 

Acting  Assistant  Administrator,  Office  of 
Prevention,  Pesticides  and  Toxk  Substances 
(PR  Doc.  9J-16547  Filed  7-12-«3;  8:45  am) 
SUiJNQ  cooc  sstfr-ao-F 


FEDERAL  COMMUNICATIONS 

COMMISSION 

Application*  For  Consolidated  Haaring 

1.  The  Commission  has  before  it  the 
following  applications  for  a  renewal  of 
license  for  television  station 
(WHSG(TV)  and  a  new  commercial 
television  station. 


Applicant  dty. 
and  state 

Rte  hto. 

MM 

Docket 
No. 

A.  Trinity 

BRCT~911129KR 

93-156 

Oristiao 

Center  of 

Santa  Ana. 

loc  ,  d/b/'a 

Tnnity 

Broadcast- 

ing f^at^cAk. 

Monroe.  GA 

B.  Qendale 

BPCT-920228KE 

,,,,,,,,„,,,, 

Broadcast- 

ing Com- 

pany Mon- 

roe, GA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  tlie 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicantfsl 

Section  73.610— B 
FAA— B 

Comparative — A  k  B 
Ultimate— A  k  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Down  Town  Copy  Center, 
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1919  M  Street,  NW,.  room  246. 
Washington.  DC  20037  Telephon*  no 
(202) 452-1422 
Barbara  A.  ICr«uim&n, 

Chief.  Video  Servicef  Dnision.  Mnss  Medio 
Burviiu 

[FR  Doc.  93-16578  Fiiwl  7-12-93;  8:45  fiT  ' 

mujMO  coof  I71J-01  -M 


FEDERAL  RESERVE  SYSTEM 

•ntercounty  Bancstiares,  Inc  ,  e:  a!  ; 
Acquisitions  of  Companies  Engaged  in 
Permi88ibi«  Nonbanidng  Actlviiies 

The  organizations  Hsted  in  this  nn[\.  »- 
have  apphed  under  ^  225.23(an::)  ;)r  "" 
of  the  Board's  RBgulation  Y  (12  CFR 
225.23(a)(2)  or  (fj)  for  the  Board  s 
approval  under  section  4(c)(8)  of  ih? 
Bank  Holding  Companv  Act  i12  tJ  S  C 
1843(c)(8))  and  §  225  2l!aj  of  Rpguiation 
Y  (12  CFR  225  21(a))  to  acquire  or 
contro)  voting  securities  or  assets  of  a 
company  engaged  in  a  nonhanking 
activity  that  is  listed  in  §  225  25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othen^'ise 
noted,  such  activities  will  be  conduct txl 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  wnting  on  the 
question  whether  consummation  of  the 
proposal  can  '"reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sumWrizlng  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  6.  1993. 

A.  Federal  Reserve  Bank  of  QeTeiand 
Oohn  J.  Wixted.  Jr..  Vice  President)  1455 


East  Stxth  Street,  Cleveland  ()hto 

44101; 

1   Intercouut}  Bancshtires,.  Iik  . 

Wilmington.  Ohio,  to  atxjuire  1 he 

vViiiiamsburv:  Buiidint  and  Lx>rir. 
L.ompanv,  VViilismsburs,  Ohici.  pursuaru 
•j«i  225,25i^:)'Q;  of  the  Fkwrd  s 
Rp<«;ula!ion  Y,  and  to  n^.e-^'e  ;;  wiih  its 
wholly-owned  suSs..i.Hrv,  The  National 
ria.-ik  and  Tr.is!  (l,o.'npdM->.  Wilmington, 
Uaio 

2.  WhitnkfT  h'lnk  Cnrix^muon  of 
Kentucky,  Lexington,  Kentucky,  and 
Whitaker  Bancorp,  Inc..  Lexington, 
Kentucky:  to  acquire  Whitaker 
^In.r.  igerrent  Company,  Lexington. 
Ki  •  iucky.  and  thereby  engage  in 
providing  data  processing  find  .i-tft 
transmission  services  to  ofA.tn  pu;!>ua>"jt 
to  S  225.25(b)(7)  of  the  Board's 
Regulation  Y 

Comments  on  tnis  application  must 
be  received  by  July  22, 1993. 

Board  of  Gove  ns  >n. ,  f  the  Federal  Ri-v vr 

System,  Julv  '    "  -<  .3. 

(enniff-r  |   Johawin, 

Asscx.iale  Secretary  of  the  Board. 

[FR  Doc  93-16519Filed7-12-93;8:4Saml 
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Internationale  Nedertenden  Group 
N.V.;  Notice  of  Application  to  Engage 
de  novo  In  Permissibie  Nonba.nkmg 
Activities,  Correction 

This  notice  amends  a  previous  notice 
(FR  Doc,  93-8446)  published  af  page 
19107  of  the  issue  for  Monday   A^rn  \Z. 
1993 

Under  the  Federal  Reserve  Hank  of 
New  York  heading,  the  entn.'  for 
Inteniationale  Nederiandnr!  Groiy;;  N  V'. 
is  amended  to  include  tht;  fowovNZii^ 
activities: 

In  addition,  Internationale 
NederianclfTi  C^roup  .N.V,  also  prrip<>'.**s 
to  engage  in  undervvnting  and  dtialing 
in  obligations  of  the  United  States, 
jjeneral  obligations  of  States  and  their 
political  subdivisions,  and  other 
obligations  that  state  member  banks  of 
tiie  Federal  Reserve  System  mnv  t>e 
authorized  to  underwTite  and  doai  in 
under  12  U.S.C.  24  and  33S,  in(  ]:.j\\r.i, 
bankers'  acceptances  and  certifu:a»ps  rf 
deposit  pursuant  to  §  225,25fb'l'lf^!  of 
the  Board  s  Regulation  Y 

Comments  on  this  appliuiiio:,  ".;.■>; 
be  received  by  July  27,  19^3 

Board  of  Governors  of  the  Fedi-r-al 
Reserve  System.  July  7,  1993 
lennifer  J.  fohnson. 

Associatf  Si'dTtan  of  the  /i.-^i.-r; 

(PR  Doc.  93-16520  Fued  7-12-93.  8:45  aii.) 
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Kentuciry  Bancsheres  Incorporated,  et 

8l.;  Formations  of;  Acquf«itk>os  by- 
end  Mergers  o'  Bank  Kotdif^g 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  B   .^''\  f,  ;.;<roval 
under  section  3  of  the  H-. I.  i  Huxling 
Company  Act  (12  U.S.C  1842J  and  $ 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  b  bank  holding 
company  or  to  acquire  a  La   i    .i  ;  i    k 
holding  company.  The  facers  txuit  t.e 
considered  in  acting  on  the  applications 
are  set  forth  in  aectioa  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  apphcation  is  available  (or 
immediate  inspection  at  th»>  Ff»Heral 
Reserve  Bank  indicated.  Oim  e  uit? 
application  hat  been  a-^  >'•,:■)**<.]  im 
processing,  it  will  al.v  ^   •  >  ,nr  le  for 
inspection  at  the  offii  <■»•    !   .te  tx  nard  of 
Governors.  Interest p^  ,'.rv.:i«,  in<*y 
express  their  vie w  ^      v.     .  i : >,  ■    •  he 
Reserve  Bank  or  to  the  off   -~  <    lae 
Board  of  Governors.  Any  coianieat  on 
an  application  that  requests  a  baariog 
must  include  a  statement  of  why  a 
%vritten  presentation  %vould  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  farf  that 
are  in  dispute  and  summarizix:^   ..> 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
6, 1993 

A.  Federal  Reserve  bii.r.%.  at  Cicvelana 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1 .  Kentucky  Bancshares  Incorporated. 
Russell,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
j,.,r,~,.r,t  ,>f  .1,,,  V..'  :  i.  shares  of  Kentxicky 
b.dnk  Si  Ipast  o!  '.^reenup  County, 
Russell,  Kentucky. 

B.  Federal  Rewrvp  Pant  nfrhica,eo 
(James  .'•;    •:  ,,..,■,.,:•    ;      r  ;  -.-,,.....:    ,  ^.vO 
South  LaSalie  Street,  Chicago,  niinmy 
60690: 

1,  Fortress  Bancshares,  Inc.,  Hartland. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Klossner 
Bancorporation,  Inc.  Houston, 
Minnesota,  and  thereby  indirectly 
acquire  Houston  Security  Bank, 
Houston  ».' 

C  Federal  Res«fr->-e  baiik  o(  St   Ixmui 
(Randall  C  Sumne-   v  so  i  mt.;  ,Hnt)41l 
Locust  St rt-ef   St    M)i:'s   ,Mis«.  x; -:,  f.-iR6; 

1    MS'h  ii.iru'  \!ia.rf'    im   ,  SiAix^r: 
Arkansas  lu  a'::;,;:,/i,n-  l.'K.  percent  o(  site 
voting;,  s..'..'^ .-■:'*  c!  i',:,r-s;  '-L.t-nd.^n 
Bancs;, art-s.  iui.   ,  Si..t.'r,..:ai':.  Ari.h:.i^.,s. 
''•.'."id  ttier!-;  >  ;:.<,,;: th-:  1 ,  V  »' >,(■,,! i'l-  t  ,,'t.i 
'■'iiUin'.ui  h&nk.  oi  ^^tienaan.  SMtifiaaii. 
Arkansas. 


37744 


Federal  Register      Vol.  58.  No.  132  .''  Tuesday.  July  13,  1993  /  Notices 


Board  of  Governor?  nf  the  Fedf'rai  Rf>s>'r\^' 
System.  Iu!y  7,  1 9<n 
(•nmliBr  |.  )ohiuon. 
Associate  Secretary  nftbf  Brar-i. 
iFR  Dric   91-lft.S21  filfi  M2-93;  8:45  am] 

WUJMO  CX}OC  *310-01  f 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nter«  for  Dlwas*  Control  and 
Prevention 

Technical  Advieory  Commitiee  for 
Diabetes  Translation  and  Comm  jnlty 

Control  Programs:  Change  of  Lccaticn 

FED€RAL  REGISTER  CITATTOH  OF  PREVIOUS 
ANMOONCEMEfff;  'ih  FR  ']Vf^'-*ll — ddtea 
|Li!y8,  1993 

SUMMARY:  Nonce  is  given  that  the 
meeting  location  for  the  Technical 
Advisory  Comnittoe  for  Diabetes 
Translation  and  Community  Control 
Programs  has  chanR«d  The  meeting 
times,  dates,  status,  p:..-pi;se,  and 
matters  to  be  disrussed  announced  in 
the  original  noti.e  rwrnain  unchanged. 
ORiGiNAL  lcxatton:  E.Tibassy  Suites 
Hutel-.Mlanta  A.rpor..  4700  Southport 
Road.  College  Park,  CW^orgia  30349.  (Exit 
18  Riverdale  Road  off  !-85) 
NEW  location:  a    i:  ta  AiroortHihon 
Hottii-Hapeville,  111  X'.rvmia  Avenue, 
Atlanta.  Georgia  3':  1S4  (Exit  19  Virginia 
Avenue  off  1-WV 
CONTACT  PERSON  FOR  MORE  (NFCRMAT)ON: 

Frednck  G  Murphy,  Program  Analyst, 
Division  of  Diabetes  Translation, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  4770  Buford 
Highway,  NE,  (K-10).  Atlanta,  Georgia 
30341-3724,  telephone  404/488-5005. 

Dated:  July  8. 1993. 
Elvin  Hilyer, 

A  ssociate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention. 
;fR  D^<    '^)-!<S643  Filed  7-12-93;  8:45  am) 
BiLUMQ  cooe  4i«<y-i»-«i 


Symposium  on  Efforts  To  Prevc"! 
Injury  and  Disease  in  AgriCi-ityai 
Workers:  Meeting. 

The  National  In.stitute  for 
Occupational  Safety  and  Health 
(NlOSFi)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Sawe  Symposium  on  Efforts  to  Prevent 
Iniury  and  Disease  m  Agncuitural  Workers. 

Tim0  and  Dates  9  am  -6  p  m    .^ugust  25, 
1993,  8  30  am  -5  30  p  m  ,  August  26,  1993; 
8;30  am  -U  30  a  m,.  August  27,  I9'il 


P/oc«.- Hyatt  Regoncv  Lexington,  Regencry 
Ballroom  East,  400  West  Vine  Suwt, 
Lexington,  Kentucky  40507. 

Status:  Open  to  the  public,  limited  only  bv 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
review  efforts  by  NIOSH  and  its  grantees  in 
the  prevention  of  injury  and  disease  amorg 
agricultural  workers  and  their  {amilies 
Viewpoints  and  suggestions  from  inrfustrv'. 
labor,  academia.  other  government  agencies, 
and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Timothy  W,  Groza,  NIOSH.  CDC,  1600 
Qif^on  Road  NE..  Mailstop  D-26,  Atlanta, 
Georgia  30333,  telephone  404/639-3341. 

Dated:  July  6, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDCI. 
[FR  Doc.  93-16512  Filed  7-12-93;  8:45  am) 
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Occupational  Traun'iatic  injury 
Survetiianre  ot  'F^"^^erB  ^TISF)  Project: 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Occupational  Traumatic  Injury 
Surveillance  of  Fanners  (TISF)  Project. 

Time  and  Date:  9  a.m.-12  noon,  August  19, 
1993. 

Place:  Prete  Building,  Large  Conference 
Room,  NIOSH,  CDC,  3040  University 
Avenue,  Morgantown,  West  Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
review  the  protocol  for  a  proposed  NIOSH 
study,  "Occupational  Traumatic  Injury 
Surveillance  of  Farmers  (TISF)  Project." 
Individual  viewpoints  and  suggestions  from 
industry,  labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Contact  Person  for  Additional  Information 
John  R.  Myeni,  M.S.F.,  NIOSH,  CDC,  3040 
tJniversity  Avenue,  Mailstop  1174, 
Morgantown,  West  Virginia  26505,  telephone 
304/284-5704. 

Dated:  July  6, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
(FR  Doc.  93-16511  Filed  7-12-93;  8:45  am] 
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CDC  Advisory  Committee  on  the 
Prevention  of  HiV  Infection  (CDC 
ACPHI).  Subcommittee  on  Promoting 
Knowledge  of  Serostatus  (Counseling, 
Testing.  Referral,  Partner  Notification): 
Meetings 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  .^dvssorv  Committee  Act 


(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meetings. 

.Vump  CDC  ACPHI  Subcommittee  on 
PTr)m(nmg  Knowledge  of  Serostatus 
(Qiunsfl'.nK,  Testing,  Referral,  Partner 
Notificatioui 

Time  8  a  m  -5  p.m. 

Dates.  July  30-31, 1993. 

Place:  Swissotel  Atlanta.  3391  Peachtree 
Road,  NE.,  Atlanta.  Georgia  30326. 

Time:  8  am. -5  p.m. 

Dates:  September  13-14, 1993. 

Place:  Swissotel  Atlanta,  3391  Peachtree 
Road,  NE.,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose  The  purpose  of  this  meeting  is  to 
discuss  policies  and  issues  related  to  HIV- 
antibody  counseling,  testing,  referral,  and 
partner  notification  programs  and  services. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff.  Committee  Assistant,  Office 
of  the  Associa'e  Director  for  HIV/AIDS.  CDC, 
1600  Chfton  Road,  NE.,  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone  404/639- 
2918. 

Dated;  July  6,  1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FRDoc  93-lf5513  Filed  7-12-93;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Supplemental  Funds  Awarded  for  the 
Summer  of  Service  Program  in 
Philadelphia 

AGENCv:  Health  Resources  and  Services 

Administration,  HHS. 
ACTION:  Notice  of  supplemental  grants 
made  for  a  demonstration  program  in 
t.ne  Philadelphia  metropolitan  area. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA), 
Bureau  of  Primary  Health  Care  (BPHC) 
and  Bureau  of  Health  Professions 
{BHPr),  announces  that  fiscal  year  1993 
funds  were  awarded  to  programs  in  the 
Philadelphia  metropolitan  area  to 
enhance  their  involvement  in  tlie 
Summer  of  Service  (SOS)  initiative. 
.Mthough  these  funds  were  already 
awarded,  HRSA  is  publishing  this 
notice  to  inform  the  general  public  of 
this  activity.  Awards  had  to  be  made  as 
soon  as  possible  for  the  SOS  objective 
to  be  achieved,  since  the  SOS  program 
is  for  a  limited  period  of  time — June  26 
through  August  21,  1993  Therefore, 
these  grant  applications  were  subject  to 
the  provisions  of  Part  119  of  the  PHS 
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Grai:ts  Admin i'^trntinn  Manual  (GAM), 
"Applications  ;•':  P.-'-wis  w;??,  Ti-^ie 
Constraints." 

In  conjunction  %vith  the  Commission 
on  National  and  Community  Service, 
sponsor  of  the  SOS  initiative.  HRSA  has 
made  available  funding  to  enliance 
immuoization  activities  of  Bureau- 
funded  programs  tliat  are  included  as  a 
part  of  the  SOS  initiative.  The  SOS 
program  wil!  Te'^ge  approximately 
1,500  youi)£  pt;  ;  io  in  serving  the 
educational,  health,  public  safety  and 
environmental  needs  of  children  at-risk 
in  urban  and  rural  locations  across  the 
country  this  summer.  The  programs 
include  innovative  partnerships  of 
mimicipahties,  imiversities.  community 
organizations,  youth  corps  programs, 
health  care  facilities,  and  environmental 

;  i:\  ->A  l^  Hi^  invited  by  the  Commission 
on  National  and  Community  Service  to 
participate  by  enhancing  the  current 
activities  of  programs  located  in  the  11 
cities  that  received  SOS  funding  Of  the 
11,  five  cities  incorporated  a  strong 
health  component  Uiat  included 
immuni.'-R*;(  ')  ftr^vities.  Of  the  five. 
Philadelphia  v*  as  the  only  city  in  which 
BPHC-funded  programs  and  BHPr- 
funded  institutions  played  an  integral 
role.  For  this  reason,  competition  was 
limited  to  BPHC-funded  programs 
located  in  the  Philadelphia  metropolitan 
area. 

This  limitation  allows  for  the 
adequate  development  and  analysis  of  a 
model  national  service  pmgr.'ni  Lua!.  if 
successful,  can  be  implemented  ui  otner 
cities.  Both  the  Public  Health  Service 
fPHS)  staff  and  grantees  in  Philadelphia 
actively  participated  in  the  planning 
and  coordination  of  the  SOS  initiative, 
giving  them  unique  background  for  the 
implementation  and  evaluation  of  this 
demonstration  effort 

Eligible  Entities.  Eiilities  located  in 
the  Philadelphia  metropolitan  area  and 
funded  under  soctions  330.  340,  and 

340A  of  t.ne  PHS  Act  were  eligible  to 

iif..ply  tor  tliese  grants. 
Availability  of  Fvn;^  A  T'alof 

S  2  00 ,000  was  awa'-'-  d  t  :■  h-  %. 

Commur,ity  Heallh  ':,".-':•:-  :''ir;i»\i 
u/.  ;:^r  ■?»  ctii^n  3  3;;  ;;„:  V\v^  Pi  i.S  A^;!)  ,:.;;■] 
gch  P-^n:.  lio>,<..!,^  Fr.rn;r%-  (,„,:>> 
proc.'ain  {furidrri  i;::;;"r  w>';,;u;n  34i:A  .,  f 
the  PHS  ArU  in  thf  Fhil^deblna  arwa. 

General  Use  ^^'Crjnt  Fu  ;Js;  Programs 
may  use  the  Surr.rr.rr  o'.  Ser\'ire  grant 
dcllars  to: 

•  Hire  and  tr;,:;;  c-,ij^»r.L<;  (ages 
ranging  from  lfr-25,  who  art  a";  outreach 
workers,  health  educators  and 
spokespersons  of  htiaUh  services  ii<  the 
community,  with  particular  emptsavis 


or.  .rrimunizntior!  services:  intrrviune 
stude'nJs  to  h«^ai"^  rfi'yf^-trs  ftno  han:'''v  ^'•n 
C?:,r>-"-n' rx:>>r';-r,. -^  "A  •"„:;  h  f;w ,i.s'i«- i.  !)>■  I'Uf 
Kiipro'.riri-^t  .jf  liir  iiea.;h  ^.'^i'.,--  ,  ;  ^ t"^ 
community;  utilise  nuising  and  other 
health  professions  students  to  a-^iv  'n 
administering  immun;iat.i>t;s   .     v     <. 
additional  activities  such  as  data  entry 
and  follow  up  of  patients.  Emphasis  will 
be  placed  on  hiring  students  from  the 
community  in  which  the  program  is 
located. 

•  Assist  in  the  participation  of 
program  and  supervisory  staff  in  SOS 
training  activities,  including  [>eyment  of 
salaries  of  staff  who  are  associated  with 
the  training  and/or  supervision  of  the 
student  workers,  including 
compensation  for  activity  beyond  100 
percent  effort,  such  as  working 
weekends  or  evening  hours. 

•  Develop  or  purchase  print  or  audio- 
visual educational  and  training 
materials  directed  toward  educating  the 
commimity  on  immunizations  and 
training  student  workers  on 
immunizations,  outreach  techniques, 
and  computer  data  entry.  The  use  of 
such  material  will  be  for  students 
exercises  only  and  will  not  be  used  for 
pubUc  use  without  obtaining  the 
appropriate  Department  clearances.. 

•  Develop  any  other  iimovative 
programming  the  program  proposes  that 
will  allow  the  students  to  be  more 
effective  in  their  roles  in  dealing  with 
the  community. 

FOR  PJRTHEP  tNt^O^IVIATiOs  COM  ACT:  For 
inforr*  :M:^jr.  nvnrih.u  <!.«  >,r;-\ice 
comp  "t  -v  ot  S(  iS  activities,  contact 
Ms.  Kciiy  Murton.  Office  of  the  Director, 
BPHC,  Parklawn  Building,  room  7-05, 
5600  Fishers  Lane,  Rockville,  Maryland 
20657  or  by  phone  at  (301)  443-2380. 
For  information  regarding  the  health 
professions  training  component  of  SOS 
activities  contact  Ms.  Caroline  Lewis, 
r^'uj^    ''  Program  Etevelopment.  BHPR. 
Parklawn  Building,  room  8A-55,  5600 
Fishers  Lane.  Rockville,  Maryland 
20857  or  by  phone  at  (301) 443-1530. 
For  information  on  the  coordination  of 
activities  within  Philadelphia,  contact 
the  SOS  Program  D>»Tir -.  Patricia 
Gerrity,  Associate  pr  tt^swr.  La  Salle 
University  School  of  Nursing,  Box  808, 
Philadelphia.  Penr!'^v'vn".i9  ^9^A1  or  by 
phon«(215)95-i-  .4  3 
OTHER  GRANT  iN^Df  MATux:  It  has  been 
determined  tiiat  tiie  State  of 
Pennsylvania  does  not  participate  In 
intergovernmental  review  of  programs 
under  Executive  Order  12372,  as 
implemented  by  45  CFR  pr  n  lOO,  which 
allows  Stales  the  option  of  setting  up  a 
>yste;n  for  reviewing  applications  firom 
viithin  their  States  for  a-s-si. stance  under 
certain  Federal  programs. 


All  grants  8ward(*ri  nr^pr  this  nrrtJre 
are  subject  tc^  *'■:»-  '\,>  ■  ht»T;  •;■  :■.»'.!!•':; 
Reporting  R>";     -•  <     '  'roved 

by  the  Office    !  Mi..i^  •uvji.t  !l;.  j 
Budget  (OMB)  1*0937-0195.  Under  these 
requirements,  the  community-baaed 
nongovernmental  applicants  were 
instructed  to  prepare  and  submit  a 
Pubhc  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intaaded  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
appUcations  submitted  by  community- 
based  nongovernmental  applicants  who 
are  required  to  submit  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (1)  copy  of  the  face 
page  of  the  application  (SF  424):  and  (2) 
a  summary  of  the  project  (PHSIS),  not  to 
exceed  one  page,  which  provides  a 
description  of  the  population  to  be 
served,  a  summary  of  the  services  to  be 
provided  and  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies. 

The  OMB  Catalog  of  Federal  Damsttic 
Assistance  number  for  «ach  progrBm  is: 
Conununity  Health  Cantar  program.  93.224; 
Health  Care  for  the  Homelens  program. 
93.151;  Public  Housing  Primary  Care 
program,  93.927;  Educational  Asslstaitce  to 
Individuals  from  I>i.<^dvantaged 
Backgrounds,  93.822;  Nursing  Educational 
Opportunities  for  Individuals  firom 
Disadvantaged  Backgrounds.  93.178. 

Dated:  July  2. 1993. 
Willian  A.  Robinson, 
Acting  Administrator. 
|FR  Doc.  93-16476  Tiled  7-12-93;  8;45  am] 

BajJNG  CODE  4160-t»-P 


DEPARTS  EMT  OF  THE  INTERIOR 
Bureau  of  Lb    :  V  i  -agement 

[WO-22a  41.      v2-24  1A] 

Intent  To  Pre  p  ^  e  r     r  - .    :;  nmental 
Impact  Statemeni 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  and  scoping. 

SUMMARY:  The  Department  of  the 
Interior  through  the  Bureau  of  Land 
Management  (BLM)  gives  n^itice  of  its 
intent  to  develop  an  environmental 
impact  statement  (£IS)  pursuant  to 
section  102(2)(e)  of  the  National 
Environmental  Policy  Act  of  1969.  This 
EIS  will  analyze  the  effects  of  rangeland 
management  r>*  nr    including 
proposed  ruK-  rm»  rig.  Comments  and 
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suggestions  are  invited  on  the  scope  of 
the  analysis.  This  notice  al.so  invites 
participation  of  affbcted  Federal,  State. 
and  local  agencies,  as  well  as  affected 
Indian  tribes  and  other  interested 
persons 

DATES:  Written  comments  on  the  scope 
of  the  EIS  will  be  accepted  until  July  23, 
1993.  Comment.'!  received  af^er  this  date 
may  not  be  consider»Ki  in  developing 
the'eS 

AOORESSCS:  Scoping  comments  should 
be  sent  to:  Bureau  of  Land  Management, 
Division  of  Rant^eland  Resources  (220), 
1849  C  Street  NVV  ,  Washington,  DC 
20240 

R5«  FURTHER  INFORIUTION  C»NTAC:: 
Wnte  to  th«  above  address  or  call  Dave 
Darby  at  (202)  208-4730;  facsimile  (202) 
219-0902 

SUPPt^MEHTARV  INFORMATX>N:  The  last 
major  revisions  to  43  CFR  part  4100, 
including  the  establishment  of  the 
current  fee  formula  m  regulations, 
occurred  in  1988  Since  than,  new 
information  on  range  practices  and 
conditions  has  been  generated  by 
various  studies,  and  Genera!  Accounting 
Office  aud;ts  These  studies  led  to  the 
following  reports:  Report  of  the 
Secretaries  of  Agriculture  and  the 
Interior.  Grazing  Fee  Review  and 
Evaluation  Update  of  thie  19S6  Final 
Report,  Grazmn  Fee  Review  and 
Evaluation  Final  Repcrt,  1979-1985; 
and  1966  Western  Livestock  Grazing 
Survey  Many  of  the  changes  to  be 
proposed  address  the  findings  of  these 
studies 

The  BLM  administers  approximately 
155,0C*O,0OO  acres  of  public  lands, 
pnmanly  m  the  wt^stem  United  States, 
for  livestock  grazing  There  are  more 
than  20,000  operators  grazing  livestock 
on  these  public  lands.  The  Department 
intends  to  initiate  a  proposal  for 
rangeland  reform,  including  specific 
regulatory  language  These  proposed 
changes  may  constitute  a  mainr  Federal 
action  significantly  affe<:ting  t.'ie  quality 
of  the  naTi:ral  and  human  environment, 
Po&sibio  alternatives  to  be  considered 
are  no  action,  different  fee  formulas,  and 
various  rangeland  managem.ent  and 
hvestock  grazing  administration 
practices 

The  Forest  Servu.e.  US  Department 
of  Agriculture,  wul  be  a  cooperating 
agency  in  the  preparation  of  this  EIS  in 
accordance  with  Council  on 
Environmental  Quality  regulations  (40 
CFR  1501  6  and  1508  5)  for  the  purpose 
of  making  an  agency  decision  related  to 
the  establishment  of  a  formula  for 
calculating  grazing  fees. 

This  EIS  will  address  several  areas  of 
rangeland  management  reform, 
including,  but  no'  limited  to:  The 


Federal  grazing  fee,  subleasing, 
unauthorized  use  (trespass),  affected 
interest,  suspende<i  and  extended  non- 
u.se,  pldcir.g  decisions  m  full-force  and 
effect,  debarment,  issuing  grazing 
preference  and  permits,  prohibited  acts, 
permit  or  lease  tenure,  grazing  advisory 
boards,  range  improvement  ownership, 
establishment  of  an  ecosystem 
framework  for  rangeland  management, 
and  establishment  of  National  Standards 
and  Guidelines  for  Grazing 

The  Secretary  of  the  Interior  during 
June  1993  conducted  public  maetings  in 
the  West  to  obtain  public  views  on  the 
grazing  program.  Although  Lhey  were 
not  part  of  the  formal  scoping  process, 
the  Bureau  of  Land  Managem.ent  will 
consider  the  views  expressed  m  these 
meetings.  These  meetings  we.re  held  in 
the  following  locations: 
April  30, 1993:  Bozeman,  Montana 
May  1,  1993:  Reno,  Nevada 
May  5, 1993:  Grand  Junction,  Colorado 
May  6,  1993:  Albuqueraue,  New  Mexico 
July  9, 1993;  Flagstaff,  Arizona 
Canon  W.  Pop«, 

Acting  Director,  Bureau  of  Land  Management. 
(FR  Doc  93-16575  Filed  7-12-93;  8:45  am) 

BtUiNO  CO0€  4310-M-M 


Wnerals  Management  Service 

Reestabilshrrent  of  the  Royalty 
Management  Advisory  Committee 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  reestablishment. 

SUMMARY:  The  Secretary  of  the  Interior 
(Secretary)  is  reestablishing  the  Royalty 
Management  Advisory  Committee 
(RMACJ  Charter,  which  expired 
February  25, 1993.  The  new  Charter  will 
terminate  in  2  years.  This 
reestablishment  is  required  to  allow 
RMAC  to  comment  on  the  development 
of  new  royalty  management  policies  and 
procedures.  This  Notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  {Pub. 
L.  92-463),  and  this  reestablishment 
action  has  been  reviewed  and  concurred 
with  by  the  Administrator  of  the 
General  Services  Administration 
FOR  FURTHER  INFORMAUON  CONTACT:  Jim 
Shaw,  Minerals  Management  Service, 
Associate  Director  for  Royalty 
Management,  Denver  Office.  Denver 
Federal  Center,  Building  85.  P.O  Box 
25165.  Denver,  CO,  80225.  telephone 
number  (303)  231-3058. 

SUPPtEMENTARY  information;  The 
R-SL^C  was  initially  cha.-tered  in  August 
1985  and  subsequently  rechartered 
twice  with  the  last  Charter  expiring  on 
February  25. 1993.  It  is  a  viable 


mechanism  for  the  Department  of  the 
Interior  to  solicit  the  viewpoints  of 
organizations  most  affected  by  Ruyahy- 
related  policies.  The  RMAC,  as 
representatives  of  NfMS  constituencies, 
provides  advice  and  ret^ommendations 
on  proposed  changes  for  improvement 
of  the  Royalty  Managenient  Program 
that  have  been  and  are  of  continuing 
interest  to  States,  Indian  tribes,  Indian 
allottees,  and  industr, ,  The  RM/.C 
consists  of  meinbers  rvpresenting  the 
diversified  interests  of  tliese  groups.  The 
Department  has  no  other  capabilities  to 
meet  these  objectives  through  other 
organizations  or  committees. 

Certifiraticn:  I  hereby  certif>'  that  the 
Rovalty  Management  .^d'.iscry 
Com.mittoe  is  in  the  public  interest  in 
connection  with  the  performance  of 
duti'.'S  imposed  on  the  Department  of 
the  Interior  by  numerous  legislative 
requirements,  most  recently  by  the 
Federal  Oil  and  Gas  Rovalty 
.Management  Act  of  1982  (30  U.S.C. 
1701  et  seq).  Signi.Hcant  and  continuing 
statutory  requirements  can  also  be 
found  in  the  Allotted  Lands  Indian 
Leasing  Act  of  May  11   1338  (25  U.S.C. 
396  et  seq),  the  Tribal  L.ands  Leasing 
Act  of  May  11,  1938  (25  U.S.C.  396a  ef 
seq).  the  Minerals  Lands  Leasing  Act  of 
Febnia.-y  25,  1920  (30  U.S.C.  131  et 
seq.),  the  Submerged  Lands  Act  of  1953 
(43  U.S.C.  1301  et  ipq.).  the  Outer 
Continental  Shelf  Lands  Act  of  1953  (43 
U.S.C.  1331  et  seq.)  as  amended  in  1978 
(43  use.  1801  et  seq.].  and  the  Federal 
I^nd  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1711). 

Ddted  )uly  6, 1993. 
Bruce  Babbitt. 
Secretary  of  the  Interior. 
[FR  Doc.  93-16526  Filed  7-12-93;  8:45  am) 

BiUJNa  CODE  *31t>-U»-M 


INTERSTATE  COMMERCE 
COMWISSION 

[Docket  No.  AB-6  (Sub.  «351X)] 

Exemption  and  Interim  Trail  Use  or 
Abandonment;  Burlington  Northern 
Railroad  Co.;  in  St.  Cloud,  Stearns 
County,  MN 

Decided:  )uly  7, 1993. 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  its  2.86-mile  line  of  railroad 
between  milepost  59.50  and  milepost 
62.45  in  St.  Cloud,  Steams  County,  M.N' 

BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
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traffic  on  the  line;  (3)  no  fornial 
complaint  filed  by  a  us«r  of  rasl  servi,  e 
on  the  line  (or  by  a  State  or  lo<:al 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period,  and  (4)  the  requirements  at  49 
CFR1105  7.  49  CFR  1105.8.  49  CFR 
1105.11,  49  CFR  1105.12  (newspaper 
pubhcation).  and  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

On  May  17  and  May  20. 1993.  prior 
to  the  filing  of  the  notice  of  exemption, 
the  City  of  St.  Cloud.  MN.  filed  a 
statem.ent  indicating  its  willingness  to 
assume  financial  responsibility  for 
interim  trail  use  and  rail  banking  of  the 
line  pursuant  to  the  National  Trails 
System.  Act  (Trails  Act),  16  U.S.C. 
1247(2),  and  the  Commission's 
implementing  regulations  at  49  CFR 
1152.29.  By  letter  filed  on  June  3.  1993. 
BN  responded  that  it  was  amendable  to 
issuing  a  notice  of  interim  trails  use 
once  the  notice  of  exemption  is  filed. 

While  a  request  for  interim  trail  use 
need  not  be  filed  until  10  days  after  the 
date  of  the  notice  of  exemption  is 
published  in  the  Federal  Register  149 
CFR  1152  29fb){2)I,  the  provisions  of  16 
U.S.C.  1247(d)  are  applicable  and  all  of 
the  critena  for  imposing  interim  trail 
use/rail  banking  have  been  met. 
Accordingly,  in  light  of  BNs 
willingness  to  enter  into  negotiations. 
an  NFTU  wil!  be  issued  under  49  CFR 
1152.29.  The  pa.-lies  may  negotiate  an 
agreement  during  the  180-day  period 
prescribed  below  If  no  agreement  is 
reached  within  180  days,  BN  may  fully 
abandon  the  line  See  49  CFR 
1152.29(d)(l}. 

The  City  of  St.  Cloud's  filing  of  a  trail 
use  request  does  not  preclude  other 
parties  from  filing  interim  trail  use 
requests  within  10  days  after  the 
publication  of  the  notice  of  this 
e.xemiption  in  the  Federal  Register.  See 
§  11 52. 29(a).  Any  other  puhticai 
subdivision,  state  or  qualified  p.^-ivaif 
entity  interested  m  acqui.-:r,g  or  using 
the  Involved  right-of-way  for  interim 
t.'dii  use/rail  banking  may  file  an 
appropriate  request  by  July  23,  1993.  BN 
is  directed  to  respond  to  ail  such 
requests.  Use  of  the  right-of-way  for  trail 
purposes  is  subject  to  restoration  for 
railroad  purposes. 

The  City  of  St  Cloud  alternatively 
requests  tie  imposition  of  a  180-day 
public  use  condition  precluding  BN 
from  disposing  of  the  real  estate  to  any 
entity  other  tl"!an  a  public  user 
Moreover,  it  requests  that  BN  retain  fiir 
180  davs  from  the  effective  date  of  the 


abandonment  ail  structures  (e.g.. 
bridges,  trestles,  tunnels)  on  the  right-of- 
ivfiv  that  are  necessary  for  future 
recreational  trail  use,  unless  the  real 
estate  is  sold  or  transferred  to  a  public 
user. 

A  request  for  a  public  use  condition 
must  conform  with  49  CFR  1152.28(a)(2) 
and,  as  specified  there,  it  must  set  forth: 
(1)  The  condition  sought;  (2)  the  pubhc 
impKJrtance  of  the  condition:  (3)  the 
period  of  time  for  which  the  condition 
would  be  effective;  and  (4)  justification 
for  the  time  period.  Because  the 
potential  trail  user  has  met  these 
criteria,  a  180-day  public  use  condition 
will  also  be  imposed.  We  note  that  a 
public  use  condition  is  not  imposed  for 
the  benefit  i^a::\  ;  '  e  potential 
purchaser,  but  rather  to  provide  an 
opportunity  for  any  interested  person  to 
acquire  the  right-of-way  that  has  been 
found  suitable  for  public  purposes, 
including  trail  use. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 
12.  1993.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).'  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29'  must  be  filed  by  July  23. 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152,28  must  be  filed  by  August  2, 
1993,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
Qoplicant's  representative:  Sarah  J. 


■  A  stay  will  be  Usued  routinely  t>y  the 
Commission  in  those  procaedings  where  an 
informed  decision  on  enviroomeotai  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Envirooment  in  its 
Independent  investigation)  cannot  be  made  before 
the  effective  dale  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Seivice  Bail  Lines.  5  I.CC.  2d 
377  (198S).  Any  entity  lonUng  a  stay  involving 
environmental  coocanu  is  encouraged  to  Tile  its 
request  as  soon  as  po^ible  in  order  to  permit  the 
Commission  to  rvviftu  ar.d  act  on  the  request  before 
the  effective  dale  of  ihis  tntninption. 

'  See  Exempt,  of  fiai!  Aba ndoment— Offers  of 
Finan.  Assist .  4  ICC  2d  164  (1987). 

'The  Commission  Miil  accept  a  late-filed  trail  use 
request  as  long  a^  ii  r>^:Air;  mrisdiction  to  do  so. 


Whitley,  Esq.,  Burlington  Northern 
Railroad  Company,  3800  Continental 
Plaza.  777  Main  Street,  Fort  Worth.  TX 
76102-5384. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  July  16, 1993.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEE  (room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Clhief  of  SEE. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
or  other  trail  use/rail  banking  conditions 
will  be  imposed,  where  appropriate,  in 
a  subsequent  decision. 

It  is  ordered: 

1.  Subject  to  the  conditions  set  forth 
above.  BN  may  discontinue  service, 
cancel  tariffs  for  this  line  on  not  less 
than  10  days'  notice  to  the  Commission, 
and  salvage  track  and  related  material 
consistent  with  interim  trail  use/rail 
banking  after  the  effective  date  of  this 
notice  of  exemption  and  NITU.  Tariff 
cancellations  must  refer  to  this  notice  of 
exemption  and  NITU  by  date  and  docket 
number. 

2.  The  abandonment  of  the  above- 
described  line  is  subject  to  the  condition 
that  BN  leave  intact  the  right-of-way. 
including  all  bridges,  trestles,  culverts, 
tunnels,  and  other  similar  structures 
(but  not  track  or  track  materials),  for  a 
period  of  180  days  from  the  effective 
date  of  this  exemption,  to  enable  any 
State  or  local  government  agency  or 
other  interested  person  to  negotiate  the 
acquisition  of  the  line  for  public  use. 

3.  If  an  interim  trail  use/rail  banking 
agreement  is  reached,  it  must  require 
the  trail  user  to  assume,  for  the  term  of 
the  agreement,  full  responsibility  for 
management  of  any  liability  arising  out 
of  the  transfer  or  use  of  (imless  the  user 
is  immune  from  liability,  in  which  case 
it  need  only  indemnify  BN  against  any 
potential  liability)  antl  the  payment  of 
any  and  all  taxes  that  may  oe  levied  or 
assessed  against  the  right-of-way, 

4.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service. 

5.  If  the  user  intends  to  terminate  trail 
use.  it  must  send  the  Commission  a 
copy  of  this  notice  of  exemption  and 
NITTJ  and  request  that  it  be  vacated  on 

a  specified  date. 
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6  If  an  agreement  for  interim  trail 
use/rail  banking  is  reached  by  the  IHO'h 
day  after  publication  of  this  noiuf 
interim  trii!  use  may  be  impiemf  r  i^d. 
If  no  asTeement  is  reach  by  the  180tn 
day,  BN  raav  fui^v  abandon  the  line. 

7  Provided  p.c,  formal  expression  of 
intent  to  file  ar.  offor  of  financial 
assistance  has  h^en  received,  this  notice 
of  exemption  and  NTTTJ  will  be  effective 
August  12.  1303 

Bv  the  Corrjn.ssion.  'owph  H.  Dettmar, 
Acnng  Dir^AQT  O'firf  of  Prod^ingS- 
Sidaey  L  StntkJiad   |r  , 

Sfi  rvtiirv 

IFK  !>>■   I*!- 1*^52"  F-.ieKl  ;-12-^.  8.45  ami 

■lUJMO  COC«  7<M»-01-*I 


a  copy  of  the  full  decision,  write  to.  call, 
Of  pick  up  in  person  from  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359,  (Assistance  for 
the  heering  impaired  is  available 
through  TDD  services  (202)  927-5271.) 

D«cid«d:  June  30. 1993. 

By  Ihe  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  ConuniMioners 
Phillips,  Philbin.  and  Wslden. 
Sidney  L.  Strickland,  Jr.. 

Secretary 

jFR  Doc.  93-16528  Filed  7-12-93;  8:45  amj 
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[Dock«t  Mo.  A&-343  (Sub-No.  2X;] 

Wisconsin  Department  of 
Transportation — Abandonment 
Exemption — In  Winnebago  County.  Wi 

[Dcx:l«««  Mo.  AB-3A3  (Sub-No.  ^t■,] 

Wlacofisin  &  Southern  Railroad  Co  -- 
Dltcontinuance  Exemption — in 
Winnebago  County.  WI 

agency:  iRlerstafe  Com■'^^'^r^' 

Commission 

ACnON:  Notice  of  exemption. 

SUMMARY:  The  Commussion  exempts 

from  the  pncr  approval  requirements  of 
49  U.S  C  10903-10904  the 
abandonment  by  the  VVis<:,onsin 
Department  of  Transportation  and  the 
discontmuanre  of  service  bv  Wisconsin 
k  Southern  Railroad  Co  of  2  1  miles  of 
the  0«hkosh  Subdivision  rai!  imp 
extending  between  mi'.eposts  185  6  and 
187  7  m  bshkosh.  VVinnebai^Q  County, 
WI.  subject  to  environmental  and 
standard  labor  protective  conditions. 
The  transacticns  are  also  exempted  from 
the  offer  of  financial  assistance  and 
public  use  proceU  ^-^s  of  49  U.S.C 
10905  and  10906.  respectively. 
DATtS:  This  ext^mpfv  n  will  be  effective 
on  July  13,  1993   FVfiSjons  to  reopen 
must  be  filed  by  August  7. 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Dc-rket  Nos  AB-343  (Sub-No,  2X)  and 
AB-383  (Sub-No.  IX)  to  (1)  Office  of  the 
Se^-retary.  Case  Control  Branch, 
Inte.rstate  Commerce  Commission, 
Washington,  DC  20423  and  (2)  John  D. 
Heffner,  Gerst.  Heffner,  Carpenter  & 
Precup.  1700  K  Street.  NW.,  Suite  1107, 
Washington.  DC  20006 
FOR  FURTHER  INFORMATON  CONTACT: 
Richard  B,  Felder  (202)  927-5610.  (TDD 
for  hearing  iiv.pawid   [202]  927-5721.) 
SUPPLEMENTARY  INFORMATION; 
Additional  information  is  contained  in 
the  Commission's  decis.on  To  purchase 


CEPAR'-MK-N'  OF  I !30R 


Management  Relations.  US,  Department 
of  Labor,  200  Constitution  Avenue, 
NW..  Room  C-2318.  Washington,  EX: 
20210. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Mrs.  June  M  Robinson,  Designated 
Federal  Official,  Commission  on  the 
Future  of  Worker-Management 
Relations.  U.S.  Department  of  Labor, 
room  C-2318.  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210,  telephone 
(202)  219-9148. 

Signed  at  Washington,  DC,  this  7th  day  of 
July  1993. 
Ruberi  B  Reich, 
Secreuiry  of  Labor. 
IFR  Doc.  9^16548  Filed  7-12-93;  8:45  ami 
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Commission  on  the  Fut^^e  c«  VVcrker- 
Msnagement  Relat  :;r:s.  Notice  of 

M^etirg 

AGENCY;  Office  of  the  Secretary,  Labor. 
ACTiON:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Workex-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Pub.  L.  92-463.  Pursuant  to 
section  10(a)  of  FACA.  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below. 

TIME  AND  Pt-ACE:  The  meeting  will  be 
held  on  Wednesday,  July  28,  1993  from 
10  to  4:30  p.m.  Conference  Room  N- 
3437  A-D  in  the  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC 

AGE-OA:  The  agenda  for  the  meeting  is 
as  tollows:  Five  or  six  presentations  of 
workplace  committees  and  other  forms 
of  participation  drawn  from: 

•  Large  and  small  enterprises; 

•  Manufacturing  and  service 
industries;  and 

•  Workplaces  under  collective 
agreements  and  workplaces  with  no 
collective  agreements. 

PtJBUC  PARTlClPATJON:  The  Commission 
will  be  in  session  from  10  a.m.  to  IZ 
noon  when  it  will  recess  for  lunch  and 
will  return  at  1  p.m.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-serve  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
11  copies  to  Mrs.  June  M.  Robinson. 
Designated  Federal  Official, 
Conxmission  on  the  Future  of  Worker- 


Glass  Ceiling  Commission;  Notice  of 

Mei^tipg 

SUMMARY:  Pursuant  to  title  II  of  the  Civil 
Rights  Act  of  1991  (Pub.  L.  102-156) 
and  section  9  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92-462. 
5  U.S.C.  app.  II)  a  Notice  of 
Establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  en  March  30,  1992  (57 
FR  107  7>))  Pursuant  to  section  10(a)  of 
FAC.A.,  this  is  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
Thursday  July  29, 1993.  The  purpose  of 
the  Commission  is  to.  among  other 
things,  focus  greater  attention  to  the 
importance  of  eliminating  artificial 
barriers  to  the  advancement  of  women 
and  minorities  to  management  and 
decisionmaking  positions  in  business. 
The  Commii.s-sion  has  the  practical  task 
of:  (a)  Conducting  basic  research  into 
the  practices,  poliaes  and  manner  in 
which  management  and  decisionmaking 
positions  in  business  are  filled;  (b) 
conducting  comparative  research  of 
busines.ses  and  industries  in  which 
women  and  minorities  are  promoted  to 
management  and  decisionmaking 
jX)sitions,  and  businesses  and  industries 
in  which  women  and  minorities  are  not 
promoted  to  such  positions,  and  (c) 
recommending  measures  designed  to 
enhance  opportunities  for  and  the 
elimination  of  artificial  barriers  to  the 
advancement  of  women  and  minorities 
to  management  and  decisionmaking 
positions. 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Thursday,  July  29,  1993.  from 
9-12  Noon  and  1:30  p.m.  to  4  p.m.  in 
Room  C-5310,  Semimr  Room  IB,  of  the 
Department  of  Labor.  200  Ccn<;t:tution 
Avenue,  NW.,  Washington,  DC. 

agenda:  The  agenda  for  the  meeting  is 

as  ft/iiovvs: 


ETL  Testin 


UMI 
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{!)  Remarks  by  Secretary  of  Labor 
Rpich. 

fb)  Brief  remarks  from 
Commissioners, 

(c)  DiSvTussion  of  Commission 
worLp'.an, 

Id)  Cntena  for  Frances  Perkins- 
Elizabrtlh  Hanforti  Dole  Award;  and 

(e)  Ancillary  considerations  attendant 
to  carrying  out  Commission  errtivUies 

if)  Public  com.ments — tune  pennitling. 
P08UC  PAR-naPATK)N:  The  meeting  will 
he  i^pen  to  the  pubhc.  Seating  will  be 
a^  a;iah!e  to  the  public  on  a  first-come, 
first-serve  basis — seats  will  be  reserved 
for  the  media.  Disabled  individuals 
should  contnct  the  Commission  no  later 
than  July  20  to  request  accommodation 
for  iheir  disability.  Individuals  or 
organizations  wishing  to  submit  written 
statements  .should  send  ten  (10)  copies 
to  Ms.  Joyct  Miller.  Executive  Director, 
Glass  Ceiling  Commiission.  U.S. 
D'  partment  of  Labor.  200  Constitution 
,-\  venue  NW  .  Room  S-2233. 
Washington,  DC  20210   VVntten 
statements  must  be  received  on  or 
before  July  26.  1993,  to  be  included  in 
tiie  record  of  the  meeting  Any  member 
of  the  public  who  wishes  to  speak  at 
this  meeting  should  indicate,  in 
advance,  llie  nature  of  the  intended 
presentation,  The  amount  of  time  for 
each  presentation  will  be  limited  to  no 
more  than  five  m. mutes, 
FOR  FURTHER  INFORMATION  COhfTACT: 
Ms  Joyce  Miller,  E.xecutive  Director, 
I  .lass  Celling  Commission.  U.S. 
Department  of  Labor,  S-2233, 
Washington,  DC  20210,  telephone 
number  (202)  219-7342 

Signed  at  Washington,  DC,  this  7ih  day  of 
July.  1993 
Robert  Reich, 
Secretary  of  Labor 
irRI>K   93-16349  Filed  7-12-^3:8:45  ami 
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Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-1-69) 

ETL  Testing  l_aboratories.  Inc. 

AGENCY:  Occupational  vSafety  and  Health 
Administration,  Department  of  I-abor. 
ACTION:  Notice  of  e.xpansion  of  current 
recognition  as  a  nationally  recognized 
testing  laborator>', 

SUMMARY:  This  notice  announces  the 
.Agency's  final  decision  on  the  ETL 
Testing  Laboratories.  Inc.  eppiication  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  ur.der  29  CFR 
1910.7. 


FOR  FURTHER  INFORMATION  CONTACT. 
Office  of  Vanance  EX'termination,  NRTL 
Recot,mition  Program,  Occupational 
Safety  and  Health  Adnimislration,  U.S. 

Department  of  Labor,  Thi.'ri  Street  and 
Constitution  Avenue.  NW .,  room  N3653, 
Washington,  DC  20210. 

SUPPLEMENT ARV  tNFORMATtON: 

Notice  of  Final  Decision 

ETL  Testing  Laboratones,  inc.  (ETL), 
previously  made  application  pursuant 
to  section  6fb)  of  tiie  Occupational 
Safety  and  Health  Act  of  1970,  (84  Stat. 
1593,  29  L'.S  C  655).  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35763), 
and  29  CFR  1910.7,  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  54  FR  K4'!  1   2/28/89), 
and  was  so  recognized  i.st»fc  54  FR  37845, 
9/13/89). 

ETL  subsequently  applied  for  an 
expansion  of  its  initial  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  After  the  procedural 
requirements  outlined  in  29  CFR  1910.7, 
Apjjendix  A  were  hilfiUed.  ETL's 
recognition  was  expanded  to  include  29 
additional  test  standards  (product 
categories)  (See  54  FR  37845.  9/13/89; 
55  FR  51971,  12/18/90;  as  corrected  56 
FR2953,  1/25/91). 

ETL  submitted  a  second  request  to 
further  expand  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  pursuant  to  29  CFR  1910.7. 
This  request  was  reviewed  by  the 
Agency  and  a  notice  of  the  request  for 
expansion  and  request  for  comments 
was  pubhshed  i:  'ie  Federal  Register 
on  November  18,  lay2  (,5::'  ¥K  54422;  see 
Exhibit  19). 

There  were  two  responses  to  this 
Federal  Register  notice  of  application 
and  preliminary  finding.  Both 
respondents  supported  the  expansion  of 
ETL's  recognition  as  an  ,NKT'L.  (See 
Exhibits  20-1  and  2;>~:  ; 

It  is  OSHA's  determination  that  ETL 
Testing  Laboratories.  Inc.  has 
demonstrated  that  it  can  adequately  test 
and  certify  products  under  the 
requested  test  standards 

Notice  is  hereby  given  thai  ETL's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  test  standards  (product 
categories)  listed  below 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-1-89).  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  Room  N-2634, 
Occupational  Safety  and  Health 
Adm.inist.'-ation.  US.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue.  NW  ,  Washington,  DC  20210. 

The  addresses  of  the  laboratories 
covered  by  this  recognition  are:  ETL 


'Tfs!.-,g  W')bvrdt:,,r!i*s   Ini     i '-irtland 

Safety  Division,  In  i.i.'^tnii   Pari 
Cortland,  New  York  13045,  ETi.  Testing 
Laboratories,  Inc..  5855-P  Oakbrook 
Parkway,  Norcross.  Georgia  30093,  ETL 
Testing  Laboratories,  Inc,  West  Coast 
Division,  660  Forbes  Boulevard.  South 
San  Francisco.  California  94080. 

Final  Decision  and  Order 

Based  upon  u.l  la_ji  tound  as  part  of 
the  ETL  Testing  Laboratories.  Inc 
original  recognition,  including  details  of 
necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  adequacy  of  the  staff,  the 
application(s).  documentation 
submitted  by  the  apphcant  (see  Exhibits 
18  A  and  18  B).  comments  submitted  by 
the  pubhc.  and  the  OSHA  staff  finding 
including  the  original  On-Site  Review 
Report,  as  well  as  the  evaluation  of  the 
current  request  (see  Exhibit  18  C). 
OSHA  finds  that  ETL  Testing 
Laboratories,  Inc.  has  met  the 
requirements  of  29  CFR  1910.7  for 
expansion  of  its  present  recognition  to 
test  and  certify  equipment  or  materials. 

Pursuant  to'the  authority  in  29  CFR 
1910.7.  the  ETL  Testing  Laboratories. 
Inc.  recognition  is  hereby  expanded  to 
include  the  62  additional  test  standards 
(product  categories)  cited  below,  subject 
to  the  conditions  Usted  below.  This 
recognition  is  limited  to  equipment  or 
materials  which,  under  29  CFR  Fart 
1910,  require  testing,  listing,  labeling, 
approval,  acceptance,  or  certification  by 
a  Nationally  Recognized  Testing 
Laboratory.  This  recognition  is  limited 
to  the  use  of  the  following  62  additional 
test  standards  for  the  testing  and 
certification  of  equipment  or  materials 
included  within  the  scope  of  these 
standards. 

ETL  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 

ANSI/UL  62— Flexible  Cord  and  Fixture 

Wire 
ANSl/UL  9fr— Lightning  Protection 

Components 
ANSI/UL  198B—aass  H  Fuses 
ANSI/UL  198D— High-lntemipting-Capacity 

Qass  K  Fuses 
ANSI/UL  198E— Qass  R  Fuses 
ANSI/UL  198F— Plug  Fuses 
ANSI/UL  198G— Fuses  for  Supplementary 

Overcurrenf  Protection 
ANSI/UL  198H-CIassT  Fuses 
ANSI/UL  198L— DC  Fuses  for  Industrial 

Uses 
ANSI/UL  198M— Mine-Duty  Fuses 
ANSI/UL  207— Refrigerant  Containing 

Componects  and  Accessories. 

Nonelectrical 
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ANSI/Ul,  244A— Solid-SUte  Controis  for 

AppHanc8s 
ANSl/UL  347— High-Voltage  Industrial 

Control  Equipment 
ANSl/l'L  353— Limit  Control* 
ANSI/UL  372"— Primary  Safotv  Cmtrfils  for 

Gmt-  and  Oil-Fred  Appliances 
ANSl/UL  467 — Electncai  Grounding  and 

Bonding  Equipment 
ANSI/UL  469— Musical  Instruments  and 

Accessories 
ANSUUL  4A6A— Wire  Comiectors  and 

Soldering  Lugs  for  Us«  With  OjppT 

Conductors 
ANSI/UL  5 14A— Metallic  Outlet  Boxpv 

Electrical 
ANSI/LX  514B — Fittings  for  Conduit  and 

Outlet  Boxea 
ANSl/UL  514C— Nonmotallic  Outlet  Boxes, 

Flua^DwKX  Boxes  and  Covers 
ANSIAJL  719— NonnaeUilic  Sheathes  Cdbies 
ANSIAX  7ai'^^^— Portable  Electnc  Lighting 

Units  for  Use  in  Hazardous  (Classirie(i) 

Locations 
UL  810— CapaatfJTs 
ANSI/UL  859 — Personal  Grooming 

ApplicancM 
ANSI/UT  877  <'i— Circuit  Breakers  and 

Circuit-Breaker  Endoaurea  for  Use  m 

Haxvdoua  (Ciassified)  Locations 
/^NSi/UL  d«6  '^^— Electncai  Outlet  Bcxes  and 

Pitting  for  Use  in  Hazardous  (Classified) 

Locabons 
ANSl/Ul  900— Test  Performance  of  Air-Filfex 

Units 
ANSIAJL  983 — Surveillance  Cameras 
UL  1022 — Line  Isolated  MoDitejrs 
ANSIAJL  102ft— Electric  Hair-dipping  ind 

-Shaving  Appliances 
UL  1047— {aolatod  Power  Systems 

Equipment 
ANSIAJL  1063— Machine-Tool  Wires  and 

Cables 
UL  1066— Low-Voltage  AC  and  DC  Power 

Qrcuif  Breakers  Used  in  Enclosures 
ANSIAJL  1277— Electrical  Power  and  Control 

Tray  CaWes  with  Optional  Optical-Fiber 

Meiiitwfi 
ANSI/UL  1286— Office  Furnishings 
ANSI/UL  1310— Direct  Plug-In  Transformer 

Units 
ANSL'UL  1409— Low-Voltage  Video  Produ*:ts 

Without  Cathode-Ray-Tube  Displays 
ANSIAJL  1446— Systems  of  Insulating 

Materials — General 
UL  1449— Transient  Voltage  Surge 

Suppresaors 
ANSI/UL  1450— Motor-Oper*ed  Air 

Compreasors,  Vacuum  Pumps  and  Painting 

Equipment 
ANSI/UL  1557— Eiectrically  Isolated 

Semiconductor  Devices 
ANSI/UL  1559— Insect-Control  Equipment, 

Electrocution  Type 
ANSI/UL  1561— Large  General  Purpose 

Transformers 
UL  1562— Transformers,  Distribution,  Dry- 
Type— Over  600  Volts 
ANSLUL  1563— Electnc  Hot  Tubs,  Sp<is,  a:  i 

Associated  Equipment 
ANSiy'UL  1573 — Suge  and  Studio  Lighting 

Units 
ANSI/UL  1574— Track  Lighting  Systems 
UL  1594 — Sewing  and  Cutting  Machines 
ANSIA'L  1624— Light  Industrial  and  Fixed 

Electric  Tools 


AN.SI/irL  1647— Motor -Operated  Massage 

and  Exercise  Machine* 
UL  1660— Liquid-Tight  Flexible  N'onmetalHc 

Conduit 
ANSl/UL  1727— C'^-MTi mere ial  Electric 

Personal  Gnximing  Appliances 
UL  1778 — Umnterrupiibi«  Prjwer  Supply 

Equipment 
UL  1812— Ducted  Heat  Recoverv  Vpntilators 
UL  1815— No«dncl»d  H«at  Recovery 

Ventilators 
UL  1917 — Solid-Stafe  Fan  Speed  Controls 
UL  1995— Heating  and  Cooling  Equipment 
ANSI/IEEE  C37  20  i— Metai-Endosed  Low 

Voltage  Power  Circuit  Breaker  Switchgear 
ANSI/IEEE  C37  20.2— Metal-Clad  and 

Station  Tvpe  Cubicle  Switchgear 
ANSI,  IEEE  C3?  20  3— .Metal-Enclosed 

>nteTr.iptpr  .Swiichnear 
.^NSI  ISA  S12  i2  -— Elwctrical  Equipment 

for  ['^f  ,n  CAasa  I.  Division  2.  Hazartious 

iCassifiedj  Locations 

'  Tasting  and  certification  is  limited  to 
equipment  designed  for  use  with  "liquefied 
petroleum  gas"  ("LPG"  or  "LP -Gas"). 

'Testing  and  certific^ion  is  limited  to 
Class  1  Irxations. 

Note:  The  use  of  ANSI/UL  913— 
"Intrinsicaiiy  Safe  Apparatus  and  Associated 
Apperetus  for  Use  in  Class  I.  11.  and  III. 
Division  I.  Hazardous  Locations",  for  which 
ETL  has  pnrviouslv  received  recognition  for 
the  testing  and  certification  of  products,  is 
hereby  also  iunited  to  Class  I.  Division  I 
locatmis. 

ETL  Testing  Laboratories,  Inc.  must 
also  abide  by  the  following  conditions 
of  this  expansion  of  its  recognition,  in 
addition  to  those  already  required  by  29 
CFR1910  7 

This  recoKniUon  does  not  apply  to 
any  aspecl  of  any  pro^ytim  which  is 
available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  iTianufdi.turer's  quality  assurance 
program; 

Tne  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  ETLs  facilities  and  rec:ords  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary 

If  ETL  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptly  inform 
the  organization  that  developed  the  test 
standard  of  tjus  fact  and  provide  that 
organization  with  appropriate  relevant 
information  up^on  which  its  concerns 
are  based, 

ETL  shall  not  engage  in  or  permit 
others  to  engage  m  any 
mi.srepresentation  of  the  scope  or 
tnnditiuns  of  its  recognition.  As  part  of 
this  condition,  ETL  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  at:creditBd  Nationally 
Recognized  lusting  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  rnalonai  to  which  this 


recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ETL  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

ETL  will  continue  to  meet  the 
requirements  for  recognition  m  all  areas 
where  it  has  been  recognized;  and 

ETL  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910  7 

EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  [uty  13,  1993,  and 
will  be  valid  for  a  period  of  five  years 
from  the  date  of  the  original  recognition, 
September  13,  1989,  until  September  13. 
1994,  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 

Signed  at  Washington  DC.  this  6th  day  of 
July,  1993. 
David  C,  Zeigier, 
Acting  Assistant  Secretary 
IFR  Doc  93-16550-1  FUed  7-12-93;  8  45 
ami 
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GTE  TestMark  Laboratories 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Request  for  additionaJ 
comments  on  the  GTE  TestMark 
Laboratories'  application  for  recognition 
as  a  nationally  recognized  tasting 
laboratory. 

SUMMARY:  This  notice  re-opens  the 
record  for  additional  comments 
concerning  whether  GTE  TestMark 
Laboratories  can  meet  the  independence 
requirement  for  recognition  as  a 
nationally  recognized  testing  laboratory 
(NRTL)  under  29  CFR  1910.7. 

DATES:  Additional  comments  must  be 
submitted  by  August  12,  1993 

ADDRESS:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination.  Occupational  Safety  and 
Health  Administration.  US.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue,  NW.,  room  N3653, 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Woodcock,  Acting  Director, 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue,  NW,,  room  N3653. 
Washington.  DC  20210. 
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8UPf>t.£llENTARY  MfOfMATION: 

L  Background 

A  Notice  of  Application  for  :hf 
recogi-:;t!on  of  GTE  TestMiirk 
L-ihcTstones  fT^vfl.)  for  recogr.iUon  as  a 
nij»i.jna!!y  re<:ot:nized  testing  lahoraton 
(NRTT.)  and  Preliminary'  FinJing  wos 
published  in  the  Foderal  Register,  July 
8,  1992  (57  FF  30233;,  The  American' 
Council  of  Independent  Laboratories, 
Ipc  (acid,  raised  ssvertl  ssr.uf"; 
f  cTiceming  the  independence  of  CTh 
T*»stMark  and  appo.<;ed  the  Laboratory's 
);  r  iiratirsn  for  recognition  (Exhibit  4- 
V  OSHA  is  requesting  additional 
romments  on  the  independence  i^sue 
bufore  determminK  whether  GTE 
TaslMark  Lfiboralories  is  sligible  for 
rdcognitmn  a?  an  NRTl.- 

IL  Issues  Raised  by  Comments 

ACIu  raised  several  issues  concerning 
GTE  TesiMark  Laboratories'  application 

for  recopr.irion  as  an  NRTL.  Most  of 
AClL's  concerns  were  investigated  and 
answered  by  TNIL.  However,  the  Agency 

baiiovfts  that  tlie  irdHpf-'idence  issue 
raises  novel  quest;. .::,s  nf  -t^gulatory 
interpretation  and  pt  ',;rv    Hie  Agency 
has  derided  that  it  wouid  \>f>  Vnpfirial 
to  solicit  additional  pubui.  i(;.-  iiiunt  on 
whether  GTE  TostMark  Labo-.y.  -nfs  :  ,;'i 
meot  the  independence  requirement  m 
20  CFR  1910.7.  The  full  texts  of  both  the 
.ACTL  coirrr.ent  !e*'er  (Exhibii  4-1).  and 
the  TML  response  art  reprf>^iuf;ed  as 
Appendix  A  Pelnw. 

.A.  Independence 

Section  1910  7(l3)(3]  requires  that  the 
.N"RTL  he  rompletely  independent  of 

'>.^p!overs  sub|ect  to  the  tested 
oqvupment  requirements  and  of  any 
tnanufacturers,  vendors  ai^.d  users  of 
H-iuiprrient  or  materials  being  te.sted. 
This  independence  requirement  is 
necessary  to  assure  the  integrity  of  •l-*-' 
testing  activities 

In  its  application  for  rtn  ognition  as  an 
:,'RTL.  TML  stated: 

CjTE  Service  Qirporation  is  not  actively 

r-ngagpr!  in  the  manufarfar*  of  equipment  of 
the  type  contemplated  fur  tpst^ng  under  this 
application.  Whil«  GTE  affiliates  are  engaged 
in  manafacrunng.  TV5L  will  not  tost  their 
product*  for  the  purpose  of  h.^tiji^  TML  !s 
not  owned  or  contr;iilfld  by  a  manufiif  tur^T 
of  equipment  '    *    •  S«<rurity  of  empiovment 
for  lab  employees  is  not  unde:  the  infiuenc* 
or  control  of  manufacturers  or  suppliers  (Ex 
2  A) 

ACIL  questioned  TML's  independence 
status  and  suggested  three  reasons  why 
GTE  TestMark  Laboratones  had  faiitKi  to 
meet  the  independence  criteria  set  forth 
in  29  CFR  1910.7(b)(3j. 

First.  ACIL  claimed  that  TML  was  not 
completely  independent  of  employers 


subject  to  the  tested  equipment 
requirements  btwause  its  partem   GTE 
Ttik'jlione  Operations,  is  e  user  ;  f  tue 
'ested  equipment,  TML  s  aiif],!.  ^-tiijn  !;■: 
NP7T,  --co^:uv...'-u  st.'t-- -h.t  'Grt 
T  K--:.'.',,t."k  U'l'i  T-:' '^•-l(--<c  ,c  pwr:,ed  by  the 
U'TE  ,SHr\':,,<-  (■.'■■'por;-'' ''n  and  is  part  of 
li.e  Gi'ETti.ephune  Operations,  which 
provides  telecommunications  services 
in  many  States  and  two  foreign 
countries."  According  to  AOL.  GTE 
Telephone  Operations  is  TML's 
immediate  parent  and  as  a  service 
provider  it  procures  and  uses 
telecommunications  eqjpr-ent 
Therefore,  TML  cannot  De  an  NRTL 
because  its  parent,  GTE  Telephone 
Operations,  is  subject  to  the 
requirements  as  a  user  of  tested 
equipment.  ACIL  expressed  coDoern 
thiat  if  NRTL  status  is  granted.  TML 
would  be  testing  equipment  used  by  its 
parent  or  a  competitor  that  provides 
similar  service.  According  to  AOL.  this 
could  present  a  potential  conflict  of 
interests. 

Second.  ACIL  argued  that  TML  is  not 
completely  independent  of  any 
manufacturer  of  equipment  or  materials 
being  tested  because  TML  stated  in  its 
application  that  it  has  affiliates  that  are 
engaged  in  manufacturing.  TML's 
application  for  NRTL  recognition  states 
"While  GTE  affiliates  are  engaged  in 
manufacturing.  TML  will  not  test  their 
products  for  the  purpose  of  listing." 
According  to  AQL,  a  relationship 
described  as  "affiliates"  does  not 
constitute  complete  independence. 
Moreover,  AQL  expressed  concern  that 
although  testing  may  not  be  done  for 
GTE,  cases  may  arise  when  TML  could 
be  testing  a  product  with  parts  from 
GTE  or  one  of  GTE's  subsidiaries, 
suppliers  or  customers.  It  is  ACIL's 
opinion  that  the  complexity  of  product 
manufacturing  contributes  to  the 
likelihood  that  TML  will  be  placed  in  a 
compromising  position  of  testing  a  GTE 
or  GTE-related  part.  Therefore, 
according  to  ACIL,  TML's  disclaimer 
that  it  will  not  test  the  affiliates 
products  cannot  be  guaranteed. 

Third,  AQL  expressed  concern  about 
TML's  testing  of  non-GTE 
manufacturer's  products.  According  to 
AQL,  the  "affiliation"  of  TML  with  GTE 
compromises  TML's  ability  to  fully 
scrutinize  another  manufacturer's 
products  or  leaves  msr^in  for  bias. 

OSHA  has  c.  r.si  .en-ii  ACIL's 
comments  a:id  tH',,ev'f,'-  t'li-'v  may  have 
merit.  L'i  adilitii  n  'o  tne  ss'-.jf-s  raised  by 
.*.CIL,  t'le  .^^^Hiicv  ;s  (  i.dn,  (-r:,!-.;!  about 
thf  c-Kc-iii.UionaJ  s;ri,r;u:B  I'l  GTE 
.Service  Corporation  and  GTE  TestMark 
Laboratories.  TTie  organizations  appear 
to  have  "interli;K:king"  corporate  officers 
and  this  too  many  constitute  a  potential 


conflict  of  interest  end  t*  (  ontrary  to 
the  independence  requirement  In  29 
CFR  1910.7.  The  Agency  Is  ron^med 
that  in  some  cases  such  an  h-TH:. cement 
may  compromise  the  ability  of  the 
laboratory  to  produce  test  results  which 
are  objective  and  unbiased  and  might 
adversely  impact  the  independence  of 
GTE  TestMark  Laboratories, 

OSHA  believes  that  further 
consideration  is  necessary  at  this  point 
and  is  inviting  the  public  to  submit 
additional  comments  or  information 
concerning  the  degree  of  Independence 
of  the  applicant  and  whether  it  is 
independent  within  the  meaning  and 
spirit  of  29  CFR  1910.7. 

Ill-  Reque.'ic*  fof  i>.raiJ,eril'  atid 

In  light  of  the  above  discussion  OSHA 
solicits  additional  comments  on  GTE 
TestMark  Laboratories'  application  for 
recognition  as  an  NRTL  The  Agency  is 
particularly  interested  in  receiving 
comments  regarding  whether  GTE 
TestMark  Laboratories  can  meet  the 
requirement  for  independence  required 
under  29  CFR  1910.7.  OSHA  also 
specifically  requests  comments  on  the 
following  questions: 

(1)  What  condiUont  ttre  required  for  a 
laboratory  to  b«  considered  independent 
from  manufacturers,  tuppliers.  vendor*,  and 
users  of  the  products  it  tests?  What  criteria 
should  be  used  to  determine  independence 
within  the  meaning  of  29  CFR  1910.77 

(2)  Can  a  laboratory  be  considered 
independent  if  its  parent  organization 
manufactures  products  of  a  type  which  it  It 
accredited  to  test  and  certify  even  where  the 
laboratory  agrees  not  to  certify  any  products 
from  the  parent  organization  or  Its  affiliatesT 

(3)  Does  the  act  of  certifv'lng  products  that 
are  manufactured  by  an  affiliated  or  parent 
organization's  potential  competitor  mean  that 
the  laboratory  cannot  be  considered 
Independent? 

Copies  of  the  TML  application,  the 
laboratory  survey  report,  and  all 
submitted  comments,  as  received, 
(Docket  No.  NRTL-2-91),  aT«  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  David  C  Zitn  ii.r  Acting 
Assistant  Secretary  of  Labo;  !i  r 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210.  It 
is  issued  pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655). 
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Signed  at  Washington.  DC  this  6th  day  of 
luly     .  1993 
D«vid  C  Z«igJ«r. 

Aclmg  Assistant  Secretary 

!FR  Doc.  93-16551  Filed  7-12-93:  8:45  am) 
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[Docket  No.  NRTL- 1-^1 

MET  Labofttoiies,  Inc. 

AGENCY:  Ocupational  Safety  and  Health 
.administration.  Department  of  Labor. 
AC7K)f<:  Notice  of  request  for  expansion 
of  current  recognition  as  a  nationally 
recognized  testin;^  iaboratorv. 

SUUUARY:  This  notice  announces  the 
application  of  WET  Laboratories,  Inc. 
(formerly  .MET  Electrical  Tostmg 
Company.  Inc  /Laboratory  Division),  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910  7,  and  presents  the  Agency's 
preliminary  finding 
OATTS:  The  last  date  for  interested 
parties  to  submit  comments  is  August 
12.  1993, 

AOO«ESS£S:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U  S  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue,  NW  ,  Room  N3653, 
Washington.  DC  20210. 
FO«  FURTWER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Ave.nue,  NW.,Room 
N3653,  Washington,  DC:  20210. 
SUPPt.£MENTARY  INF0PMATK3N:  Notice  is 
hereby  given  that  .VIET  Laboratories,  Inc. 
(formerly  MET  Eisctrical  Testing 
Company,  Lnc, 'Laboratory  Division) 
which  previously  made  application 
pursuant  to  section  6ib)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593^  29  U.S.C.  655). 
Secretary  of  Labor's  Order  No.  1-63  (48 
FR  35763),  and  29  CFR  1910.7,  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (see  53  FR  49258. 
12,'6/88).  and  which  was  so  recognized 
(see  54  FR  21136.  5/16/89),  has  made 
application  for  an  expansion  of  its 
cuirrent  recognition,  for  the  equipment 
or  materials  listed  below. 

The  address  of  the  concerned 
laboratory  is:  MET  Laboratories,  Inc., 
914  West  Patapsco  Avenue,  Baltimore, 
Maryland  21230. 

Expansion  of  Recognition 

MET  Laboratories,  Inc.  (MET), 
submitted  an  application  for  expansion 


of  its  cxirrent  recognition  fEx.  13),  to 
include  the  following  test  standards, 
which  are  appropriate  within  the 
meaning  of  29  CFR  1910.7(c): 

UL  763 — Motor-Operated  Commercial 
Food  Preparing  Machines 

ANSI/UL859 — Personal  Grooming 
Appliances 

ANSI/UL  1409— Low- Voltage  Video 
Products  Without  Cathode-Ray-Tube 
Displays 

The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
MET's  original  recognition  and 
application  and  determined  that  MET 
had  the  staff  capability  and  the 
necessary  equipment  to  conduct  testing 
of  products  using  the  proposed  test 
standards.  The  NRTL  staff  determined 
that  an  additional  on-site  review  was 
not  necessary  since  the  proposed 
additional  test  standards  were  closely 
related  to  METs  current  areas  of 
recognition. 

Preliminary  Finding 

Based  upon  a  review  of  the  details  of 
MET's  recognition  and  an  evaluation  of 
its  present  application  including  details 
of  necessary  test  equipment,  procedures. 
and  special  apparatus  or  facilities 
needed,  the  Assistant  Secretary  has 
made  a  preliminary  Finding  that  the 
equipment  and  expertise  required  to 
certify  products  using  the  three 
aforementioned  standards  are  withm  the 
capabilities  of  the  laboratory,  and  that 
the  proposed  additional  test  standards 
(product  categories)  can  be  added  to 
MET's  recognition  without  ttie  necessity 
for  an  additional  on-site  review. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  expansion  of  the  current  recognition 
of  MET  Laboratories,  Inc.,  as  required  by 
29  CFR  1910.7.  Submission  of  pertinent 
written  documents  and  exhibits  shall  be 
made  no  later  than  August  12. 1993.  and 
must  be  addressed  to  the  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  room  N  3653, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Third  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-1-88),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.D.  Department  of 
Libor,  at  the  above  address. 


Signed  at  Washington,  DC,  this  6th  day  of 
)uly,  1993. 
David  C  Zeigler, 
Acting  Assistant  Secretary. 
[FR  D<-<..  93-16,552  Filed  7-12-93;  8:45  am] 
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[Docket  No.  NRTL-3-90] 
Southwest  Research  Institute 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Departm.ent  of  Labor, 

ACTION:  Notice  of  recognition  as  a 
nationally  recognized  testing  laboratory. 

SUMMARY:  This  notice  announces  the 

Agency's  final  decision  on  the 
application  of  the  Southwest  Research 
Institute  for  recognition  as  a  Nationally 
Recognized  Testing  Laboratorv'  (NRTL) 
under  29  CFR  1910  7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  .NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  .Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  NW.,  Room 
N3653.  Washington,  DC  20210. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

Notice  is  hereby  given  that  the 
Southwest  Research  Institute  (SwRI), 
which  made  application  for  recognition 
pursuant  to  29  CFR  1910.7,  has  been 
recognized  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  equipment  or 
m.aterial  listed  below. 

The  address  of  the  laboratory  covered 
by  this  recognition  is;  Southwest 
Research  Institute,  6620  Culebra  Road, 
Post  Office  Drawer  28510.  San  Antonio. 
Texas  78228. 

Background 

The  Southwest  Research  Institute  is  a 
non-profit  organization  which  was 
established  in  1947  and  devoted  to 
industrial  research.  The  Department  nf 
Fire  Technology  in  the  Chemist,r>'  and 
Chemical  Engineering  Division  has  been 
engaged  in  various  aspects  of  fire 
technology  for  over  35  years,  including 
the  testing  and  certification  of  various 
products  that  are  the  subject  of  this 
recognition.  Laboratorj'-scale  apparatus, 
designed  to  meet  up  to  40  test 
specifications,  are  housed  in  11,100 
square  feet  of  laboratory  space  within 
the  23,200  square  feet  of  floor  space  of 
the  Department's  facilities  on  the  west 
campus  of  the  Institute, 

The  Department  of  Fire  Technology 
has  been  recognized  by  the  Council  of 
American  Building  Officials  (CABO) 
National  Evaluation  Service  as  a  third- 
party  quality  assurance  and  inspection 
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agency.  The  SwR]  staff  has  also 

participated  with  numerous 
organizations  and  committees 
addressing  a  variety  of  aspec:i.s  of  fire 
ter.hnologv. 

The  Southwest  Ra<;earch  Institute 
applied  to  OSHA  for  recoKnitson  as  d 
Nationally  Recognized  Testing 
Laboratory  in  Msv  1990.  AHlditir)r;al 
data  was  .submitted  as  requested  An  jn- 
site  evaluation  was  ronducied  on 
Ffebrjary  6th  and  7lh,  1991.  and  ihe 
results  diNCussevi  wi»,h  the  applicant 
who  responded  [Ex.  .^ACZl!  with 
appropriate  corret'^ive  actions  and 
clarificat'.ons  to  n-j^omnsenddtions  made 
£/;  a  result  of  the  sur\'ey  lEx.  3A(1)] 
accomplished  prior  to  the  preparation  of 
the  fmat  report.  This  final  on-site  review 
report  (Ex.  3A1  r.ons!st:ng  of  the  nn-site 
evaluation  of  SwRJ's  testing  facilities 
and  administrative  and  tec;hnicai 
pmctices  and  the  corroctive  ariiunn 
tr.ken  by  Sw.RJ  in  response  to  thes« 
evalua'io'is,  and  the  OSHA  staff 
r»'Commend-'itton,  were  suh.sequently 
forwarded  to  the  Acting  Assistant 
Sttcn'tary  for  a  pr':i'minar>'  finding  on 
the  application.  A  notice  of  SwRI's 
application  together  with  a  positive 
preliminary  finding  were  published  in 
the  Federal  Register  on  !u!,'  R.  1992  (57 
FR  302.''7-302.:^9)  There  wer»:>  no 
responses  to  tins  Federal  Register  notice 
of  the  SwRJ  application  and  prehminfrv 
finding  (Docket  No.  NRTL-  3-W}') 

The  Occupational  Safetv  and  Health 
Administration  has  evaiuateij  the  entire 
record  in  relation  to  the  reguletions  .s(>r 
out  in  29  CFR  1910.7  arid  makes  the 
following  findings: 

Oipability 

S(K:t;on  1910  7:1. M]  stales  ihat  fur 
eich  spitcified  item  of  eq'.iipment  or 
m.atenal  to  be  lisled,  labeled  or 
accepted,  the  laboratory  must  have  tlie 
capability  (including  proper  testing 
i^'quipment  and  faciiiiies,  trained  staff. 
written  testing  procedures,  and 
(  -liibration  and  quality  control 
p/ograms)  to  perform  appropriate 
'►".ting. 

The  on-site  review  report  indicates 
thdt  SwRI  does  have  testing  equipnu-iit 
and  facilities  appropriate  for  the  areas  uf 
recognition  if  se<,fks.  The  laboratory  has 
more  then  200  pioce.s  of  test  ft<^iiip:Tient 
available  to  perform  the  test-ng  rvqiiin*d 
by  the  standard,  If  equipment  is  not 
available,  it  may  He  obtained  fr.im  n'her 
departments. 

DwRI's  laborator,'  has  adequate  floor 
space  for  testing  and  evaluation  and  an 
adequate  number  cf  technical  and 
professional  personnel  to  accomplish 
tlie  services  required  for  the  present 
vorkload  in  the  areas  of  recognttJon  it 
seeks.  The  P'lre  Technology  Department 


ovms  ten  buildings  on  a  5-acre  site.  The 
total  acreage  of  Scruthwest  Researc.h  is 
approximately  765  with  more  than  1  5 
million  square  ftwt  of  latwraturv'  srwc^i 
The  Fire  Tw.hrio' -viv  Dep6rtm.(':it  has  a 
total  fioor  spacp  of  21,2iJ('  sq,;H,rp  feet  cf 
which  some  ILiXKi  .square  fw-'t  of  spnie 
has  t->een  aii(x.ated  fur  prod.irt  tcs-ing 
and  evaluation. 

Environmental  conditions  in  the 
iaboratory  are  controlled  by  a  central 
heaiing,  air  conditioning,  and 
ventilation  system  designed  for  the  type 

f  testing  performed  in  the  laboratory. 
Envinsnmental  chambers  are  used  to 
control  and  monitor  environmental 
conditions  for  specific  product  testing. 
Although  the  laooratory  has  no  security 
alarm  system,  the  main  entrance  to  the 
liepartment  is  monitored  during  normal 
working  hours  by  a  receptionist.  Visitors 
are  required  to  identify  themselves  and 
are  issued  a  visitor's  tag.  Access  and 
egress  to  SwRI  grounds  is  controlled  by 
security  personnel  at  a  main  guard 
building  and  grounds  are  patrolled 
during  and  after  working  hours. 

The  applicant  employs  some  32 
people  at  the  laboratory  site,  of  whom 
21  are  currently  involved  in  testing  and 
evaluation  to  the  product  standards 
listed.  Key  personnel  include  eight 
technicians,  and  10  engineers  and 
supervisors. 

OSHA  has  determined  that  the 
Southwest  Research  Institute  has 
appropriate  written  test  procedures,  and 
calibration  and  quaUty  control  programs 
to  enable  it  to  adequately  perform 
appropriate  testing. 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
OSHA  recognized  NRTL  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias.  The 
laboratory,  in  order  to  be  recognized, 
must  also  maintain  effective  procedures 
for  h.-uidling  complaints  under  a  fair  and 
reasonable  system.  Southwest  Research 
Institute  meets  these  criteria. 

SwRI's  application  as  well  as  the  on- 
site  review  report  indicate  that  SwRI 
does  maintain  effective  procedures  for 
producing  creditable  findings  and 
reports  that  ere  objective.  The  laboratory 
maintains  a  system  for  identifying 
product  samples  submitted  for  testing  to 
ensure  that  there  is  no  confusion 
regarding  the  identity  of  the  samples. 
Samples  checked  are  n  nde-d  and  logged 
in  on  a  permanent  hk  tJ.'-d 

The  Fire  T»(.nnc!oi.;\  IVjiirtment  has 
a  number  cf  star.darri  orM^rating 
pro<.:edures  (.SOi's)  and  a  Quality 
Assurance  Manual  (QA  Manual)  in 
place,  to  be  used  by  SwRI  personnel  in 
evaluaUiig  products  for  a  standard  or 


led 


standards.  These  .SOPs  an-  cimc 
''h rough  ;;se  of  t;ifi  t!'...ie  ):.]>■*>.  im  '•:.>^  Q,\ 
M -vM  , J fi ,    Tfi e  Pro j t^i -;  Mb . , ;. ^; (,«r  is 
"•-I'ons:'';..  f;jr  prtij;,.;,r;:i^,   ,;,  writing,  the 
SOP  to  be  followed,  which  av  t    t)e 
followed  by  all  laboratory  pert>jiuieL 
This  SOP  is  reviewed  by  the  Safety 
Officer,  the  Section  Manager,  the 
Director  of  the  Department  of  Fire 
Technology,  and  the  Vice  President  of 
the  Chemistry  and  Chemical 
Engineering  Division.  An  internal  audit 
group  is  responsible  for  the  review  of 
SOPs.  records,  and  correspondence. 

Product  samples  submitted  for  testing 
are  logged  in  by  technicians  on  a  general 
material  receipt  form.  The  project 
number  is  marked  on  each  sample  and 
the  sample  is  logged  in  by  project 
number,  cUent.  address,  date,  weight 
and  measurements.  Deviations  from  the 
test  specified  in  the  standards  are 
evaluated  by  the  test  engineer  and  test 
manager  and  are  documented  in  the 
final  report.  Tests  are  conducted  in 
compliance  with  the  specified  test 
standards.  The  test  technician  examines 
the  sample  in  accordance  with  the 
dimensional  limits  of  the  standard  and 
checks  that  the  samples  are  undamaged. 

The  f*roject  Manager,  Department 
Director  and  Vice  President  are 
responsible  for  developing,  reviewing 
and  approving  the  standard  test 
procedures.  The  test  procedures  are 
reviewed,  as  needed,  by  iaboratory 
management  The  laboratory  performs 
all  product  testing  in-house  and  does 
not  subcontract  any  of  the  testing 
specified  in  the  standards. 

Test  data  sheets  have  been  developed 
for  most  of  the  testing  performed  at  the 
laboratory.  A  test  data  sheet  which  was 
reviewed  (selected  as  representative  of 
department  standards)  was  found  to 
reference  the  standard  used,  client 
name,  project  number,  test  date,  test 
material  ID,  test  data  and  results,  and 
signatures  of  the  individuals  conducting 
the  test.  Test  data  sheets  have  been 
developed  for  all  testing  performed  by 
the  laboratory  under  the  NRTL  program. 

Where  applicable,  a  final  report  on 
the  program  describing  the  methods 
used  and  the  results  achieved  is 
provided  by  the  Department.  This 
formal  report  includes  the  following: 

The  title  and  number  of  the  standard 
used  to  evaluate  the  product,  laboratory 
report  number  and  the  manufacturer's 
name  and  address: 

An  introductory  section  describing 
the  product  as  it  was  evaluated;  and 

A  test  procedure,  test  results  and 
observations  during  and  after  test 
sections. 

The  Project  Manager  authors  the  test 
repKJrt  which  is  reviewed  for  technical 
content  and  accuracy  by  the  appropriate 
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Section  Manager  and  the  Director  of  the 
Department  of  Fire  Technology  The 
final  report  contains  at  least  two 
signatures:  the  Vice  President  and/or 
Department  Director  and  Project 
Manager. 

Copies  of  the  report  are  given  to  the 
client  and  to  the  Project  Manager  and 
are  maintained  in  both  the  Department 
and  Record  Files. 

Where  disagreements  occur  between 
the  client  and  the  laboratory  n?lating  to 
evaluations,  inspections,  and'or  testing 
the  client  may,  without  prejudice, 
submit  his  views  to  the  appropriate 
SwRI  manager  for  discussion  Ar.y 
further  disagreement  will  be  brou/ht 
before  the  senior  staff  of  the  Department 
of  Fire  Technology  for  review  and 
discussion.  If  necessary,  these 
discussions  will  include  the  client's 
input  and  participation.  If  a  resolution 
of  differences  cannot  be  obtained,  either 
party  shall  have  the  nght  to  cancel  the 
certification  program 

In  the  event  that  a  third  party  (i.e..  not 
the  SwRI  client)  questions  an  SwRI  test 
report  for  procedure  or  results,  the 
matter  will  be  referred  to  the  Manager 
of  Certification  and  Product  Services, 
Fire  Technology  Department,  for  his 
review  and  direct  resporse  to  the  third 
party  Inquiry  This  response  will  be 
reviewed  both  for  accuracy  and  content 
by  the  Director  of  this  Department. 

Type  of  Testing 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories  testirg  to  detennine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  might  not  be  one  specific 
test  standard  covering  the  new  product 
or  raatenal.  SwRI  has  applied  for 
recognition  in  the  first  category. 

Follow- Up  Procedures 

Section  1910  Ti'bUZ)  requires  that  the 
NRTL  provide  certain  follow-up 
procedures,  to  the  extent  necessary,  for 
the  particular  equipment  or  material  to 
be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipm.ent  or  .materials. 
inspecting  th;e  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label. 

Tne  laboratory  requires  the  client  to 
sign  an  "Application  for  Follow-up 
Services  and  Listing"  Agreement,  and 
complete  a  "Quality  Assurance  Manual 
Information  Form"  for  use  during  the 
initial  inspection  of  the  manufacturing 
site.  Once  there  is  agreement  on  the  Q.\ 
Manual  and  the  product  has  passed  the 


appropriate  tests,  the  client  then  must 
sii^n  a  second  contract  entitled  Follow- 
Up  and  Listing  Service  Agreement 
before  being  permitted  to  use  the  SwRI 
Label  on  his  product.  The  initial  plant 
inspection  is  conducted  to  review  the 
manufacturer's  quality  control  program 
and  to  determine  his  ability  to  conduct 
the  production  line  tests  required  by  the 
standard. 

Unannounced  follow-up  inspections 
of  the  manufacturing  site  are  conducted 
at  least  quarterly.  The  inspections  may 
be  as  frequent  as  deemed  necessary  by 
the  Manager  of  Certification  and 
Product  Services  Qualified  personnel 
conduct  and  report  inspection  activities 
to  ensure  thdt  produ'rts  continue  to  be 
manufartured  in  acT.ordance  with  the 
drawinj^s  and  specificiations  referenced 
in  the  final  reports  The  inspection 
consists  of  a  visual  check  of  the 
manufacturing  techniques  previously 
outlined  in  the  Manual. 

The  inspector,  upon  discovenr'  of  a 
discrepancy  affecting  the  quality  of  tlie 
product.  Immediately  notifies  the 
manufacturer  and  recommends 
immediate  corrective  action  to  be  taken 
The  discrepancy  is  documented  on  the 
Inspection  Form  and  the  Department  of 
Fire  Technology  is  notified  The  use  of 
the  laboratory's  listing  mark  is 
suspended  until  corrective  adion  is 
taken  to  resolve  the  discrepancy. 

At  the  present  time,  the  Depart.ment  of 
Fire  Technology  has  no  hsted  products 
subject  to  field  audits.  However,  the 
department  reserves  the  right  to  make  a 
field  audit. 

The  printing  and  distribution  of 
SvsRI's  listing  label  is  controlled  by  the 
Department  of  Fire  Technology. 
Depending  upon  the  product,  librils 
may  be  roll  printed  on  the  material  or 
serialized  and  affixed  after  manufacture. 
It  is  the  manufacturer's  responsibility  to 
maintain  sufficient  inventory  labels  to 
satisfy  manufacturing  requirements  and 
accoimt  for  all  labels. 

Independence 

Section  1910.7(b)(3)  requires  that  an 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturer  or  vendors  of  equipment 
or  materials  being  tested  The  applicant 
stated  in  its  application  that  it  is  in 
complete  compliance  with  this 
requirement. 

OSHA  believes,  based  upon  an 
examination  of  the  application  with 
particular  reference  to  the  statements  in 
Exhibit  2A,  section  1  7,  pages  3  and  4, 
and  the  Affidavit  in  appendix  A. 
opposite  page  15,  as  well  as  with 
discu-ssions  with  SwRI  executives,  that 
the  Southwest  Research  Institute  is 


independent  within  the  meaning  of 
§  910.7(b)(3). 

Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  "appropriate  test  standards",  which 
are  defined,  in  part,  to  include  any 
standard  that  is  currently  designated  as 
an  American  National  Standards 
Institute  (ANSI)  safety  designated 
product  standard  or  an  .American 
Society  for  Testing  and  Materials 
(ASTM)  test  standard  used  for 
evaluation  of  products  or  materials.  As 
to  the  non-ANSI  UL  test  standards  for 
which  SwRI  has  applied  to  test  products 
to,  OSHA  previously  had  examined  the 
status  of  the  Underwriters  Laboratories 
Inc.  (UL)  Standards  for  Safety  and,  in 
particular,  the  method  of  their 
development,  revision  and 
implementation,  and  had  determined 
that  they  are  appropriate  test  standards 
under  the  criteria  described  In  29  CP"R 
1910, 7(c)  (1),  (2),  and  (3),  That  is,  these 
standards  specify  the  safety 
requirements  for  specific  equipment  or 
classes  of  equipment  and  are  recognized 
in  the  United  States  as  safety  standards 
providing  adequate  levels  of  safety;  tht^y 
are  compatible  and  remain  current  with 
periodic  revisions  of  applicable  national 
codes  and  installation  standards;  and 
they  are  developed  by  a  standards 
developing  organization  under  a  method 
providing  for  input  and  consideration  of 
views  of  industry  groups,  experts,  users, 
consumers,  govemm.erital  authorities, 
and  others  having  broad  experience  in 
the  .siifety  fields  involved. 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
report.  OSHA  finds  that  the  Southwest 
Research  Institute  has  met  the 
requirements  of  29  CFR  1910  7  to  be 
recognized  by  OSHA  as  a  Nationally 
Recognized  Testing  Laboratory  to  test 
end  certify  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7.  the  Southwest  Research  Institute 
is  hereby  recognized  as  a  Nationally 
Recognized  Testing  Laboratory  subject 
to  the  conditions  listed  below.  This 
recognition  is  limited  to  equipment  or 
materials  which,  under  29  CFR  part 
1910,  require  testing,  listing,  labeling, 
approval,  acceptance,  or  certification,  by 
a  Nationally  Recognized  Testing 
Laboratory.  This  recognition  is  limited 
to  the  use  of  the  following  test  standards 
for  the  testing  and  certification  of 
equipment  or  materials  included  within 
the  scope  of  these  standards. 


SwRI  has 
in  these  cate 
equipment  c 
used  in  envi 

jurisdiction, 
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under  29  CF 
ASTM  E  152 

Tests  of  D 
.\NSL'UL  10 
ANSL/UL  10 

Assemblie 
ANSLLT  94 

Plastic  Ma 

and  Apph 
.ANSI/'LT-IS 

of  Vault  ai 
,ANSL'IJL  55 

Ceiling  Da 
UL910— Te; 

Smoke  Ch 

6md  Optica 
UL  188'— Fi 

Pipe  for  Fl 

Characten 
The  Southw( 
also  abide  b) 
of  its  recogni 
already  requ 

This  recog 
any  aspect  o: 
available  onl 
manufacture 
NRTL's  evah 
the  man u fad 
program. 

The  Occuf 
Administrati 
to  Sw-Rl's  fac 
purposes  oft 
com.piiance  \ 
recognition  a 
deems  neces' 

If  SwRI  ha; 
efficacy  of  ar 
under  this  p: 
inform  the  oi 
the  test  stanc 
that  organiza 
relevant  info 
concerns  are 

SwRJ  shall 
others  to  eng 
misrepresent 
conditions  ol 
this  conditioi 
allow  no  repi 
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Recognized  1 
witliout  clear 
equipment  oi 
recognition  ii 
recognition  ii 
products, 

SwRI  shall 
possible,  in  v 
owmership  or 
details; 
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SwRI  has  stated  that  all  the  Mdndards 
in  these  categories  are  used  to  test 
equipment  or  materials  uhich  may  be 
used  in  environments  under  OSILA  s 
jurisdiction.  These  standards  are  all 
considered  appropriate  test  standards 
under  29  CFR  1910  7(c) 

ASTM  E  152— Standard  Methods  of  Fire 

Tests  of  Door  Assemblies 
.ANSL'UL  lOA— Tin-Ciad  Fire  Doors 
-ANSL'UL  1  OB— Fire  Tests  of  Door 

Assemblies 
.ANSLirL  94 — Tests  for  Flammability  of 

Plastic  Matenei?  fnr  Parts  in  Devices 

and  Appliances 
.ANSL ITL  155— Tests  of  Fire  Resistance 

of  Vault  and  File  Room  Doors 
ANSL  UL  555 — F're  Damping  and 

Ceilins?  Dampers 
I'L  910— Test  Method  fcr  Fire  and 

Smoke  Characteristics  of  Electrical 

and  Optica!-Fit>?r  Cables 
UL  IBS"— Fire  Test  of  Plastic  Sprinkler 

P;pe  for  Flame  and  Smoke 

Characteristics 
The  Southwest  Researt  h  Institute  must 
also  abide  by  the  following  conditions 
of  its  recognition,  in  addition  to  those 
already  required  by  29  CFR  1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  program  u  hich  is 
available  only  to  qualified 
mianufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
program. 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  Sw-RJ's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSH.\ 
deems  necessar,'; 

If  SwRJ  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program.,  it  shall  promptly 
inform  the  organization  that  developed 
the  test  standard  of  this  fact  and  provide 
that  organization  with  tppropriate 
relevant  information  upon  which  its 
concerns  are  based: 

SwRI  shall  not  engage  in  or  permit 
others  to  engage  in  any 
m.isrepresentation  of  the  scope  or 
conditions  of  its  rerogrjition.  As  pa.l  of 
this  condition,  SwRI  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laborator)'  (,N'RTL) 
witliout  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  lim.ited  to  cef  ain 
products, 

SwRI  shall  inform  OSrL-\  as  soon  as 
possible,  in  wTiting,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 


SwRI  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized,  and 

SwRI  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  I's 
recognition  and  29  CFR  1910.7. 
EFFECTIVE  DATE:  This  recognition  will 
be<:ome  effective  on  !u!y  13,  1993,  and 
will  be  valid  fcr  a  penod  of  five  years 
from  that  date,  until  |uly  13,  1998. 
unless  terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  DC,  this  6th  day  of 
July  1993. 
David  C.  Zeigler, 
Acting  Assistant  Secretary. 
(FR  Doc  93-16553  Filed  7-12-93;  8:45  am) 

BtUJNO  CODE  «J10-J»-H 


Utah  State  Standards;  Approval 
Background 

Fart  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C, 
667),  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CF"R  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18{c]  of  the  Ad  and  29  CFR  part  1902. 

On  lanuftry  10,  1973.  noticewas 
published  in  the  Federal  Register  (38 
FR  1178)  of  the  approval  of  the  Utah 
State  Plan  and  the  adoption  of  subpart 
E  to  part  1952  containing  the  decision. 
Utah  was  granted  final  approval  on 
section  18(e)  of  the  Act  on  July  16. 1985. 
By  law  (section  63-46a-16  Utah  Code), 
the  Utah  Administrative  Rulemaking 
Procedure  is  the  authorized  compilation 
of  the  administrative  law  of  Utah  and 
"shall  be  received  in  all  the  courts,  and 
by  all  the  judges,  public  officers, 
commissioners,  and  departments  of  the 
State  government  as  evidence  of  the 
administrative  law  of  the  State  of  Utah 
•  •  *"  The  Utah  Occupational  Safety 
and  Health  Division  revised  its 
Administrative  Rulemaking  Act 
(Chapter  46a,  Title  63,  Utah  annotated. 
1953)  which  became  effec:tive  on  April 
29. 1985.  On  May  6,  1985,  a  State  Plan 
Supplement  was  submitted  to  the 
Occupational  Safety  and  Health 
Administration  (OSR.\)  for  approval 
and  publication  m  the  Federal  Register, 
The  plan  supplement  was  published  in 


the  Federal  Register  i'vB  FK  4'ibRH'  un 
Octooer  28.  19a8  The  siippiHR-.eiil 
provides  for  adoption  of  Fede.-al 
standards  by  reft  nri  t^  ' ;  r;  mgh  the 
publication  of  sti-  I    i^      t_he  Utah 
Sta'f  I>  .1   t   '  •;,!  r    ^  adopts  Federal 
OSKA  Svii:;  t  iris  t  a  rt  lerence  using  the 
OSHA  numtx'rinK  system. 

Following  I  rip  ;  ..olication  date,  the 
agency  shai,  ft,;.'w  at  least  30  days  for 
public  comment  on  the  rule.  During  the 
public  comment  p**riod  the  agency  may 
hold  a  hearing  or  tie  rule.  Except  as 

provided  in  stat/ f    --46a-6  and  63- 

46a-7,  a  propose i  r . .»'  t^ecomes 
elective  on  any  date  specified  by  the 
agency  which  is  no  fewer  than  30  nor 
more  than  90  days  after  the  publication 
date.  The  agency  shall  provide  written 
notification  of  the  rule's  effective  date  to 
the  office.  Notice  of  the  effective  date 
shall  be  published  in  the  next  issue  of 
the  bulletin. 

OSHA  regulations  (29  CFR  1953.22 
and  29  CFR  1953.23)  require  that  States 
respond  to  the  adoption  of  new  or 
revised  permanent  Federal  Standards  by 
State  promulgation  of  comparable 
standards  within  six  months  of  OSHA 
publication  in  the  Federal  Register,  and 
within  30  davs  of  emergency  temporary 
standards.  Although  adopted  State 
Standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review  and 
approval  under  procedures  set  forth  in 
part  1953.  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval.  The  State  submitted 
statements  along  with  copies  of  the  Utah 
State  Digest,  to  verify  the  adoption  by 
reference  of  a  standard  for  the  Code  of 
Federal  Regulations.  The  adoption  by 
reference  standards  actions  occurred  as 
follows:  (1)  The  Industrial  Commission 
of  Utah.  Occupational  Safety  and  Health 
Division,  adopted  by  reference  on 
January  1, 1993.  the  Federal  Standard. 
Occupational  Exposure  to 
4.4Twlethylenedianiline  (MDA),  Final 
Rule  of  29  CFR  parts  1910  and  1926  as 
published  in  57  FR  35630.  The  effective 
date  of  the  State  Rule  was  February  1. 
1993;  (2)  The  Industrial  Commission  of 
Utah.  Occupational  Safety  and  Health 
Division,  adopted  by  reference  on 
February  15. 1993.  Federal  Standard, 
Permit-required  Confined  Spaces,  for 
General  Industry  Final  Rule  as 
published  in  29  CFR  part  1910  in  58  FR 
4462.  The  effective  date  of  the  State 
Rule  was  March  31, 1993. 

Decision 

The  statement  of  incorporation  of  the 
aforementioned  Federal  Standard  by 
reference  has  been  printed  in  the  Utah 
Administrative  Code.  The  code  contains 
the  statement  of  the  incorporation  of 
Federal  Standards  by  reference  as 
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compiled  by  the  Occupational  Safe'y 
and  Health  Division  of  the  Industrial 
Commission  of  Utah  Copies  of  the  Utah 
Administrative  Code  have  been 
reviewed  and  verified  at  the  Regional 
Office.  OSHA  has  determined  that  the 
Federal  Standards  incorporated  by 
reference  from  2^  CFR  pari  1910  and  29 
CFR  part  1926  are  identical  to  Federal 
Standards  with  no  differences  and 
tj-ierefore  approves  the  Utah  Standards. 

Locatioa  of  Supplement  for  Inspeitiun 
and  Copying 

A  copy  of  the  standards  along  with 
the  approved  plan  may  be  insp<^<  ted  and 
copied  during  normal  business  hours  at 
the  following  locations  Office  of  the 
Rt«?ional  Administrator.  Room  1576 
Federal  Office  Building,  1961  Stout 
Street.  Denver.  Colorado  80294;  Utah 
State  Industnal  Commission,  UOSH 
Offices  at  IhO  East  300  South.  Salt  Lake 
City,  Utah  84151:  and  the  Director. 
Federal-State  Operations,  room  N3700. 
20G  Constitution  Avenue,  NW., 
Washington.  DC  202 10 

Public  Participation 

Under  29  CFR  19,51  2fc),-{he  Assistant 
Secretary  may  prescribe  altem.q':ve 
procedures,  or  show  any  othwr  good 
cause  consistent  with  applicable  la'.vs, 
to  expedite  the  review  process  The 
Assistant  Secretary  finds  that  good 
cause  exists  for  not  pubhshing  the 
supplements  to  the  Utah  State  Plan  as 
a  proposed  change  and  makes  the 
RegionaJ  Administrator's  approval 
effective  upon  publication  for  tne 
following  reasoni's):  The  Standards  were 
adopted  in  accordance  with  the 
proceduraJ  requirements  of  State  law 
which  include  public  comment,  and 
further  public  participation  would  txj 
repetitious.  This  decision  is  eiiective 
July  13. 1993 

(Sec.  18,  Pubhc  law  91-596  84  "^tat.  1608  (29 

U.S  C  567!)  Signed  at  Denver.  Colorado  this 

23rd  day  of  |uae,  1993. 

Brroa  R.  Chadwick, 

Begional Adrrtir.sstTvtor,  Mil. 

IFR  Doc.  93-16554  Filed  7-12-93;  8.45  ami 
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Wyoming  State  Standards;  Approval 

Background 

Part  1953  of  title  2'-h  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  .^'^t)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  tJie  Regional 
Administrator)  under  delegation  r  f 
authority  from  the  Assistant  Secretary  of 


Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
SwMary),  (2*^  CTR  1953  4)  will  review 
arifi  approve  standards  promulgated 
pursuant  to  a  .State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  May  3,  1974.  notice  was  published 
in  the  Federal  Register  (39  FR  15394)  of 
the  approval  of  the  Wyoming  Plan  and 
adoption  of  subpart  BB  to  part  1952 
containing  the  decision. 

The  Plan  provides  for  the  adoption  of 
Federal  Standards  as  State  Standards  by: 

(1)  Advisory  Committee  coordination; 

(2)  Publication  in  newspapers  of 
general/major  circulation  with  a  45-day 
waiting  period  for  public  comment  and 
hearings; 

(3)  Adoption  by  the  Wyoming  Health 
and  Safety  Commission; 

(4)  Review  and  approval  by  the 
Governor; 

(5)  Filing  with  Secretary  of  State  and 
designation  of  an  effective  date. 

OSHA  regulations  (29  CFR  1953.22 
and  29  CFR  1953.23)  require  that  States 
respond  to  the  adoption  of  new  or 
revised  permanent  Federal  Standards  by 
State  promulgation  of  comparable 
standards  within  six  months  of  OSHA 
publication  in  the  Federal  Register,  and 
within  30  days  for  emergency  temporary 
standards.  Although  adopted  State 
Standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review  and 
approval  under  procedures  St;t  forth  in 
part  1953,  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval. 

By  letter  dated  April  1.  1993  from 
Stephen  R.  Foster,  OSHA  Program 
Manager,  Wyoming  Department  of 
Employment,  Division  of  Emp!oyme.".t 
Affairs-OSHA.  to  ByTon  R.  Chadwick. 
OSHA  Regional  Administrator,  the  State 
submitted  rules  and  regulations  in 
response  to  the  following  Federal  OSfl.^ 
General  Industry  Standards,  29  CFT? 
1910.1030  Occupational  Exposure  to 
Bloodbome  Pathogens  Final  Rule,  56  FR 
64004.  12/6/91;  29  CFR  191 U  109 
Explosives  and  Blasting  Agents,  Sec.  K; 
29  CFR  1910.119  Process  Safety 
Memagement  of  Highly  Hazardous 
Chemicals  Final  Rule,  amended  bv  57 
FR  6356,  2/24/92;  and  29  CFR  1 3 10.119 
Corrections  amended  by  57  FR  7847,  3/ 
4/92. 

The  above  adoptions  of  Federal 
Standards  have  been  incorporated  in  the 
State  Plan  and  are  contained  in  the 
Wyoming  Occupational  Health  and 
Safety  Rules  and  Regulations  (General), 
as  required  by  Wvom.mg  Statute  1977, 
Section  27-11-105  (a)  (vii;). 

State  Standards  for  29  CFR  1910. 
Ocrupational  Exposure  to  Bloodbome 
Pathogens;  Final  Rule  was  adopted  by 


the  Health  and  Safety  Comm.is.sion  of 
Wyoming  on  February  28,  1992 
(effective  4/1/92):  State  Standards  for  29 
CFR  1910.109.  Explosives  and  Blasting 
Agents,  Section  K  and  29  CFR  1910  119, 
Process  Safety  Management,  Corre<:t:ons 
were  adopted  by  the  Health  and  Safety 
Commission  of  Wyoming  en  May  15, 
1992  (effective  7/7/92). 

Decision 

The  above  State  Standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  Standards,  and  OSHA 
has  determined  that  tlie  State  Standards 
are  at  least  as  effective  as  tlie 
comparable  Federal  Standards,  as 
required  by  section  18  (c)(2)  of  the  .\i:t 
OSHA  has  also  determined  that  the 
differences  between  tlie  State  and 
Federal  Standards  ere  minimal  and  that 
the  Standards  are  substantially 
identical  OSHA  thereforo  approves 
the.se  Standards,  However,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

Location  of  Supplement  for  Inspeclion 
and  Copying. 

A  copy  of  the  Standards  Supplem»ents 
along  with  the  approved  Plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  room  1576,  Federal 
Office  Building.  1961  Stout  Street, 
Denver.  Colorado  80924;  the 
Department  of  Employment,  Division  cf 
Employment  Affairs-OSHA,  Herschler 
Building,  2nd  Floor  East.  122  West  25th 
Street,  Cheyenne,  Wyoming  82002;  and 
the  Office  of  State  Programs,  room  N- 
3700.  200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

Public  Participation 

Under  29  CFR  1953  2  (c).  the 
Assistant  Secretary  may  prescribe 
alternative  procedures,  or  show  any 
other  good  cause  consistent  with 
applicable  laws,  to  expedite  the  review 
process.  The  Assistant  Secretary  hnds 
that  good  cause  exists  for  not  publishing 
the  supplements  to  the  Wyoming  State 
Plan  as  a  proposed  change  and  makes 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasonfs);  The  Standards  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
which  include  public  comment,  and 
further  public  participation  would  be 
repetitious.  This  decision  is  effective 
July  13,  1993. 

(Sec.  18,  Public  Law  91-596,  84  Sfaf.  1608 
129  U.S  C.  667]). 
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Signed  at  Denver.  Colorado  this  23rd  day 
of  lune,  1993. 

Byron  R.  Chadwick, 

Ppgir>nal  Administrator.  VIH. 

fFR  Dc^.  93-16555  F;lpd  7-12-93,  8  -S5  ar-,' 


LIBRARY  OF  CONGRESS 


4  Sta!,  1608 


Copyright  0^fice 


Computer  Program  Rental  by 
LIbrarlee:  Report  of  the  Register  ot 
Copyrights  on  the  Effects  of  17  U  S.C 
109(bK2). 

AGENCY:  Cop>Tight  Office:  Library  of 

Cor^^ress 

ACTION:  Notice  cf  inquir\ 

SUMMARY:  The  Copynght  Office  of  Uie 
Lit. ran  cf  Congress  is  preparing  a  report 
ic:  Congress  on  the  extent  to  which  the 
Computer  Software  Rental  Amendments 
Act  of  1990  has  achieved  its  intended 
purpose  with  n><pei:l  to  lending  by 
nonprcf.t  libraries.  This  Act  permits 
lending  of  a  computer  prog.-am  for 
nonprofit  pvirposes  by  a  nonprofit 
library,  if  each  copy  ie.'U  by  such  library 
has  affixed  to  the  packaging  containing 
the  program  a  warning  of  copyright  in 
accordance  with  regulations  prescribed 
by  the  Register  of  Copyrights.  The  Act 
nlso  requires  the  Office  to  report  to 
Congress  by  December  1,  1993,  on 
whether  17  U  S.C.  109fb)(2)  has 
achieved  its  intended  purpose  cf 
maintaining  the  integrity  of  the 
copyright  system  while  providing 
nonprofit  libraries  the  capahihty  to 
fulfill  their  hint:!  on.  This  report  shall 
also  advise  Congress  as  to  any 
information  or  recommendations  that 
the  Register  considers  necessary  to  car-.' 
out  Congress's  intent. 

The  Office  seeks  pubac  corr.rnents  on 
and  information  about  lending  of 
computer  programs  for  nonprofit 
purposes  by  nonprofit  libraries,  for  the 
purpose  of  evaluating  how  the  nonprofit 
lending  provision  is  working.  The  Office 
invites  comment  from  all  interested 
parties  including  software  proprietors, 
librarians,  and  library  patrons 
EFFECTIVE  DATE:  Comments  should  be 
■'eceived  on  or  before  October  12,  1993 
ADDRESSES:  Interested  persons  should 
submit  ten  copies  of  their  written 
comments  as  follows;  If  sent  by  mail: 
Dorothy  Schrader,  General  Counsel. 
United  States  Copyright  Office.  Library 
of  Congress,  Department  17. 
Washington,  DC  20540. 

If  delivered  by  hand:  Office  of  the 
Register  of  Cop>Tights,  Copynght  Office, 


James  Madison  Memorial  Building, 
room  407,  First  Street  and 

Independence  Avenue.  SE.. 

Wa.shington,  DC  20559, 

FOR  ADWTIONAl  WFORMATION  CONTACT: 

!")■-, retry  Srhrader,  Crt^neral  Counsel, 
C'lj.vnght  Otfice.  Libran,'  of  Congress, 
l>p2rtment  17,  Washmglon   DC  20540. 
Telephone:  (202)  707-8380 
SUPPLEMENTARY  INFORMADON 

1    Background 

Section  109  of  the  Copyright  Act 
contains  an  important  limitation  on  the 
exclusive  rights  of  copyright  owners; 
this  limitation  is  known  as  the  first-sale 
doctrine.  Under  this  doctrine,  the  owner 
of  a  lawfully  made  copy  of  a  work,  or 
any  person  authorized  by  such  owrner.  is 
entitled  without  authority  of  the 
copyright  owner  to  sell  or  otherwise 
dispose  of  the  possession  of  that  copy. 

On  December  1, 1990,  President  Bush 
signed  into  law.  Pub.  L  101-650. 104 
Stat.  5059  containing  the  "Computer 
Software  Rental  Amendments  Act." 
Section  109(b)(1)(A)  of  that  Act  prevents 
the  commercial  rental,  lease,  or  lending 
of  computer  programs  without  the 
authorization  of  the  copyright  owner. 
Congress  enacted  this  Limitation  on  the 
first  sale  doctrine  because  it  recognized 
Lhat  the  commercial  lending  of 
com.puter  software  could  encourage 
unauthorized  copying  and  deprive 
copyright  owners  of  a  return  on  their 
investment  ' 

Congress  had  already  a.mended  the 
first  sale  doctrine  in  1984  to  give  owners 
of  copyright  in  sound  recordings  control 
over  commercial  rental  of  phonorecords 
by  prohibiting  the  commercial  rental  of 
these  works  without  the  authorization  of 
the  copynght  owner,  In  1988,  the 
Record  Rental  Amendment  Act  was 
renewed,  with  expiration  set  for  October 
1,  1997. 

The  Computer  Software  Rental 
.-Amendments  .Act  does  not  accord  a 
rental  right  with  respect  to  computer 
programs  embodied  in  a  machine  or 
product  (such  as  automobiles  or 
calculators)  that  cannot  be  copied 
during  the  ordinary  operation  or  use  of 
the  machine  or  product;  or  computer 
programs  embodied  in  video  games.  17 
use.  109(b;{l)(B).  TheActalso 
prcvides  that  the  transfer  of  possession 
of  a  lawfijlly  made  copy  of  a  computer 
progra.m  by  a  nonprofit  educational 
institution  to  another  nonprofit 
educational  institution  or  to  faculty, 
staff,  and  students  does  not  constitute 
rental,  lease,  or  lending  for  direct  or 
inairect  commercial  purposes.  17  U.S.C. 
3  09(b)(1)(A). 


Congn^ss  also  did  not  \->ii):  to 
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J  ding  of  c< 
p^  jj'arr.s  :_,  nunprofit  libra:ie&  and 
nonprofit  educational  institutions. 
These  Institutions  serve  a  valuable 
public  purpose  by  making  computer 
software  available  to  students  and 
others  who  would  not  otherwise  have 
access  to  it.  At  the  same  time.  Congress 
recognized  that  Hbrary  patrons  could 
engage  in  the  same  type  of  unauthorized 
copying  lhat  occurs  in  a  commercial 
context.  *  The  Computer  Software 
Rental  Amendments  Act  therefore 
permits  nonprofit  lending  of  computer 
programs  by  nonprofit  libraries,  if  each 
copy  lent  by  such  hbrary  has  affixed  to 
the  packaging  containing  the  program  a 
warning  of  copyright  in  accordance  with 
regulations  prescribed  by  the  Register. 
17  U.S.C,  109(b)(2)(A). 

The  regulations  governing  warning  of 
copyright  for  software  lending  by 
nonprofit  Ubraries  are  contained  in  37 
CFR  201.24.  Under  that  section,  the 
"Warning  of  Copyright  for  Software 
Rental"  to  be  affixed  to  the  packaging 
containing  the  computer  program  lent 
by  the  nonprofit  library  snail  consist  of 
a  verbatim  reproduction  of  the  foUowring 
notice: 

Notice:  Warning  of  Copyright  Restrictions 

The  copyright  law  of  the  United  Statei 
(Title  17.  United  States  Code)  govemt  the 
reproduction,  distribution.  adaptatioD,  public 
performance,  and  public  display  of 
copyrighted  material. 

Under  certain  conditions  specified  in  law. 
nonprofit  libraries  are  authorized  to  lend, 
lease,  or  rent  copies  of  computer  programs  to 
patrons  on  a  nonprofit  basis  and  for  nonpro&t 
purposes.  Any  person  who  makes  an 
unauthorized  copy  or  adaptation  of  the 
computer  program,  or  redistributes  the  loan 
copy,  or  publicly  performs  or  displays  the 
computer  program,  except  as  permitted  by 
title  1 7  of  the  United  States  Code,  may  be 
liable  for  copyright  infringement 

This  Institution  reserves  the  right  to  refuse 
to  fulfill  8  loan  request  if,  in  its  (udgroent, 
fulfillment  of  the  request  would  lead  to 
violation  of  the  copyright  law. 

This  warning  shall  be  affixed  to  the 
packaging  that  contains  the  copy  of  the 
computer  program  which  is  the  subject 
of  a  library  loan  to  patrons,  by  means  of 
a  label  cemented,  gummed,  or  otherwise 
durably  attached  to  the  copies  or  to  a 
box.  reel,  cartridge,  cassette,  or  other 
container  used  as  a  permanent 
receptacle  for  the  copy  of  the  computer 
program.  The  notice  shall  be  printed  in 
such  a  manner  as  to  be  clearly  legible, 
comprehensible,  and  readily  apparent  to 
a  casual  user  of  the  computer  program. 
See  37  CFR  201.24  (1992). 


H  Rep  No.  735.  lOlstCong,  2dS«»».B(1990). 


'Id. 
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2.  R«pai1iiig  Requirement 

SecUon  109(b)(2)fB)  of  title  17,  United 
State*  Code,  established  under  the 
Computer  Software  Rental  Amendments 
Act,  req\iires  the  Register  of  Copyrights. 
not  later  than  three  years  from  the  date 
of  enactment,  and  such  times  thereafter 
as  the  Register  considers  appropriate  to 
submit  to  Congress  a  report  stating 
whether  the  library  lending  provisions 
of  the  Act  have  served  their  intended 
purpose  of  maintaining  the  integnty  of 
the  copyright  system,  while  st-ll 
providing  nonprofit  libraries  the 
capacity  to  fulfill  their  ^anction,  The 
report  shall  also  advise  the  Congress  as 
to  any  information  or  recommendations 
that  the  Register  considers  necessary  to 
carry  out  the  purposes  of  the  subsection. 

The  report  is  due  on  December  1, 
1993,  that  is,  not  later  than  thrw  years 
after  the  date  of  the  enactment  of  the 
Computer  Software  Rental  Amendments 
Act  of  1990. 

In  order  to  assist  the  Copyright  Office 
in  preparing  this  report,  public 
comment  on  the  subject  of  nonproHt 
lending  of  computer  programs  is 
invited.  The  Office  is  interested  in 
surveying  the  practices  of  libraries  with 
regard  to  computer  software.  We  also 
seek  advisory  comments  on  whether 
and  how  the  purposes  of  section 
109(b)(2)  could  he  better  carried  out. 

3.  Specific  Questions 

The  Copyright  Office  is  Interested  in 
receiving  conunents  about  any  issues 
relevant  to  section  109(b)(2)  which 
concern  copyright  owners,  librarians. 
and  library  patrons.  Of  particular 
interest  are  the  following  questions. 

(1)  If  you  are  a  nonprofit  library  or 
educational  institution,  do  you  feel  you 
are  meeting  the  needs  of  your  patrons 
with  regard  to  computer  software?  Does 
section  109(b)(2)(A)  facilitate  or  impede 
fulfillment  of  your  function  as  a 
nonprofit  Hbrary  or  educational 
institution? 

(2)  How  often  do  you  lend  copies  of 
computer  programs  to  other  nonprofit 
libraries,  or  nonprofit  educational 
institutions?  How  often  do  you  lend 
computer  programs  to  staff  or  users  of 
your  own  institution' 

(3)  Do  the  regulations  in  37  CFR 
201.24  pertaining  to  warning  of 
copyright  for  software  rental  represent 
an  onerous  burden? 

(4)  Do  you  have  reason  to  believe  that 
unauthorized  copying,  adaptation. 
redistribution,  public  performance  or 
display  of  com.puter  programs  is 
occurring  as  a  result  of  the  nonprofit 
lending  permitted  by  section  169(b)? 

(5)  Do  you  feel  the  section  109(b) 
exemption  for  nonprofit  libraries  and 


educational  institutions  is  harmful  to 

the  interests  of  copyright  owners?  Has 
there  been  any  change  in  authors' 
income  as  a  result  of  nonprofit  lending 
of  software? 

(6)  Are  you  aware  of  any  evidence 
that  unauthorized  copying,  adaptation, 
redistribution,  public  performance  or 
display  results  from  nonprofit  lending 
of  computer  software? 

(7)  Do  you  feel  that  new  legislation  is 
needed  either  to  clarify  existing 
legislation  or  to  rectify  any  imbalance 
between  the  rights  of  owners  and  the 
netids  of  users'  If  so,  please  specify  as 
precisely  as  possible  what  provisions 
such  legislation  should  contain. 

Copies  of  ail  comments  received  will 
be  available  for  public  inspection  and 
copying  between  the  hours  of  8:30  a.m. 
and  4pm.,  Monday  through  Friday,  in 
room  401.  James  Madison  Memorial 
Building,  Library  of  Congress.  First 
Street  and  Independence  Avenue,  SE., 
Washington.  DC 

Dated,  [uiy  6,  1993, 
Ralph  Oman. 

Register  of  Copyrights 

;FR  Doc.  93-16481  Filed  7-12-93:  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Submission  of  Proposed  Information 
Collections  to  OMB 

AGENCY;  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  information 

collertions  submitted  to  OMB  for 

approval. 

SUMMARY:  The  National  Arctiives  and 
Records  Administration  (NARA)  is 
«ivin><  notice  that  the  proposed 
collections  of  information  described  in 
this  notice  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320. 
Public  comment  is  invited  on  these 
collections. 

DATES:  Comments  should  be  submitted 
by  August  12,  1993. 
ADDRESSES:  Copies  of  the  Proposed 
information  collections  and  supporting 
documentation  can  be  obtained  from  the 
Policy  and  Program  .A.nalysis  Division 
(NAA),  room  409,  National  Archives 
Building.  7th  and  Pennsylvania  Avenue. 
NW..  Washington,  DC  20408.  Telephone 
requests  rnav  be  made  to  (202)  501- 
5110. 

Written  comments  should  be  sent  to 
Director,  Policy  and  Program  Analysis 
Division  (NAA),  National  Archives  and 


Records  Administration,  Washington, 
DC  20408.  A  copy  of  the  comments 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  NARA, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  at 
(202)501-5110. 

The  following  proposed  information 
collections  have  been  submitted  to 
OMB: 

1.  National  Historical  Publications  and 
Records  Commission  Grant  Program 
Application 

Descn'pfjon:  The  information 
collection  is  a  narrative  grant 
application  prepared  by  nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies.  Federally 
acknowledged  or  state  recognized 
Native  American  tribes  or  groups,  and 
individuals  to  apply  for  National 
Historical  Publications  and  Records 
Program  (NHPRC)  support  of  projects  in 
documentary  editing  and  historical 
records  preservation  and  planning. 

Purpose:  The  information  is  used  to 
determine  eligibility  of  the  applicant 
and  evaluate  the  suitability  of  the 
proposed  project  for  support. 

Frequency  of  response:  On  occasion; 
annually  if  applying  for  continued 
support  of  a  project  for  which  a 
previous  NHPRC  grant  has  been 
received. 

Number  of  respondents:  190. 

Reporting  hours  per  response:  54. 

Annual  reporting  burden  hours: 
10,260. 

2.  Application  for  Host  Institutions  of 
Archival  Administration  Fellowship 

Description:  The  information 
collection  is  a  narrative  application 
submitted  by  public  and  private 
institutions  applying  to  the  National 
Historical  Publications  and  Records 
Commission  (NHPRC)  for  grant  funds  to 
host  one  of  the  two  archival 
administration  fellowships  funded  each 
year  by  the  NHPRC. 

Purpose:  The  application  is  used  to 
determine  host  institutions  for  the 
fellowship  program. 

Frequency  of  response:  One-time. 

Number  of  respondents:  9. 

Reporting  hours  per  response;  17. 

Annual  reporting  burden  hours:  153. 

3.  Application  for  Archival 
Administration  Fellowship 

Description:  This  application  is 
completed  by  indivicfuals  with  at  least 
2  years  professional  archival  experience 
who  wish  to  apply  for  a  9-  to  12-month 
fellowship  in  archival  administration 
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funded  each 


sponsored  by  the  National  Hi'^tonca! 
Pubiications  and  Records 
.AdministrBtion 

Purpose  The  information  la  used  to 
venf>'  apphcant  eligibility  for  the 
fellcv/ship  and  to  award  fellowships  to 
the  best  quai.fied  app!ir;ants. 

Fr°quenc\'  of  response  One-time. 

Sumber  of  respondents:  15. 

RppGrting  hours  per  response:  8. 

Annual  reporting  burden  hours:  120. 

4.  Application  for  Historical 
Documenlan'  Editmg  Fellowship 

Description:  The  application  is 
completed  by  individuals  holding  a 
Ph.D.  or  who  have  completed  all 
requirements  for  the  degree  except  the 
dissertation  who  wish  to  apply  for  a  10- 
month  fellowship  in  historical 
documentary  editing  with  a 
d.  H  iinientary  pubUcation  project 
s.  pported  by  the  National  Historical 
Publications  and  Records  Commission. 

Purpose:  The  information  is  used  to 
verify  applicant  eligibility  for  the 
fellowship  and  to  award  fellowships  to 
the  best  qualified  applicants 

Frequency  of  response  One-time. 

Number  of  respondents:  14. 

Reporting  hours  per  response:  8. 

Annual  reporting  burden  hours:  112. 

5.  .^ppiication  for  Attendance  al  the 
Institute  for  the  Editing  of  Historu  al 
Documents 

Description  Tne  application  is 

completed  by  individuals  who  wish  tc 
attend  a  2-week  institute  cosponsored 
by  tiie  .National  Historical  Publications 
and  Records  Commission  (NHPRCj  that 
provides  specialized  training  i.-i 
documentan-  editing  activities. 

Purpose:  The  informaUon  is  used  by 
the  N'.HFRC  staff  to  evaluate  applicants' 
qualitlcations  ard  to  select  individuals 
to  attend  tiie  institute. 

Frequency  of  response:  One-time. 

S:j:rber  of  respondents:  25. 

F-^'fKirting  hours  per  response:  2 

Annual  reporting  burden  hours:  50. 

Da'ed:  July  2,  1993. 
T.T-d  t  Hofcitamp  Peterson, 
Act:  rg  .Archivist  of  the  United  States. 
i^'R  ::ioc  Q3-16'522  Filed  7-12-93;  8:45  am) 
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NATION,ftL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

A:  :-ncy  Information  Collection 
Activities  Under  0MB  Review 

AGch.:Y:  National  Endowxment  for  the 

Arts 

ACTION:  Notice 


SUMMARY:  The  Nutionat  Lndcwrrifcnt  for 
the  Arts  (NEAj  has  sent  to  tlie  Office  of 


.Management  and  Budget  (OMBj  a 
request  for  clearance  of  the  foilcw.ng 
proposal  for  the  collection  of 
infiirrna'ion  under  the  provisions  of  the 

Paperwork  Redufimn  A( '  ;44  U.S.C. 

'  hapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 

ADDRESSES;  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washint:  ;r.  Lx:  20503  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endovsmient  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506  (202-682- 
5401). 

FOR  FUB-^HER  iNFORMATION  CONTACT: 

Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506  (202-682-5401). 

SUPPLEMENTARY  INFORMATIOK:  The 

Endowment  requests  the  review  of  a 
new  collection  of  information.  This 
entry  is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C.  3504(h). 

Title:  Learning  through  Design  Teacher 
Survey  Project 

Frequency  of  Collection:  One-time 

Respondents:  Individual  elementary  and 
secondary  school  teachers 

Use:  Voluntary  survey  elicits  relevant 
information  from  elementary  and 
secondary  school  teachers  who  are 
using  design  activities  to  develop 
creative  problem-solving,  critical 
thinking  and  other  skills  in  their 
students.  The  results  will  help  the 
Design  Arts  Program  assess  the  impact 
of  design  as  an  educational  tool. 

Estimated  Number  of  Respondents:  500 

Average  Burden  Hours  Per  Response: 
.75 

Total  Estimated  Burden:  375 

Judith  E.  O'Brien. 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

'FR  Doc  93-16504  Filed  7-12-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 


[Docne!  Nc 
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N.agara  M.::'haw»(,  Powef  C.;rp 
F; n «■ ). f on ni e n ta t  As se s s m e n l  a n cj 

Firiding  cf  No  Stgnificant  !iT:pa.;t 

lilt)  'u..S.  Nuciear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  Appendix  J,  to  Niagara  Mohawk 
Power  Corporation  (the  licensee)  for 
Nine  Mile  Point  Nuclear  Station,  Unit  2 
(NMP-2),  located  at  the  ficensee's  site  in 
Oswego  County.  New  Y-rV 

Environmental  A&&ei>6meat 

Identification  of  Proposed  Action 

By  letter  dated  May  28, 1993,  the 
licensee  requested  a  schedular 
exemption  pursuant  to  10  CFR  50.12(a) 
from  the  requirements  of  10  CFR  part 
50,  Appendix  J,  Section  III.B.  relating  to 
certain  Type  B  tests.  Specifically,  the 
licensee  requested  temporary  relief  from 
the  requirement  to  perform  Type  B  tests 
at  intervals  of  not  greater  than  24 
months  for  the  expansion  bellows  on 
four  Traversing  Incore  Probe  (TIP) 
containment  penetrations 
(2NMT'Z31A.C.D,  and  E).  A  one-time 
only  delay,  until  the  end  of  the  1993 
refueling  outage  (RF03)  (currently 
scheduled  to  begin  on  October  1. 1993) 
was  requested  for  the  performance  of 
these  leak  tests.  The  licensee's  request 
was  necessitated  to  avoid  a  plant 
shutdown  solely  to  perform  the  required 
leak  tests. 

The  Need  for  the  Proposed  Action 

The  bellows  on  the  TIP  penetrations 
are  required  by  Appendix  J  of  10  CFR 
part  50  and  by  NMP-2  Technical 
Specification  (TS)  4.6. 1. 2. d.  to  be  Type 
B  tested  at  intervals  no  greater  than 
every  two  years.  The  TIP  penetrations 
are  listed  in  the  NMP-2  Updated  Safety 
Analysis  Report  (USAR)  Table  6.2-56 
with  Note  34  applicable.  Note  34  states, 
"The  metal  bellows  at  the  end  of  the  TIP 
system  drywell  penetration  flanges  will 
be  included  in  Type  A  testing.  The 
flanges  themselves  and  the  midspan 
flange  in  2NMT*Z31B  will  be  subject  to 
Type  B  testing."  On  April  23, 1993,  the 
licensee  determined  that  the  bellows  in 
the  subject  penetrations  were  not  in 
compliance  with  the  requirement  of  TS 
4.6.1. 2. d.  and  10  CFR  part  50,  Appendix 
J,  in  that  these  bellows  had  been  Type 
A  tested  rather  than  the  required  Type 
B  tested.  Type  B  testing  of  these  bellows 
requires  access  to  the  bellows.  Access  to 
the  bellows  requires  the  reactor  be  shut 
down  and  the  drywell  to  be  deinerted 
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from  its  nilrosen  atmosphere  The 
schedular  exemption  is  required  uj 
permit  the  licensee  to  continue  to 
operate  NMP-2  until  its  next  S(:he<i;.led 
shutdown,  the  1993  refueling  ouiigf 
which  18  presently  scheduled  to  bn;in 
on  October  1,  1993.  rather  ihan  to  be 
required  to  shut  down  NM}'-2  solely  to 
perform  the  required  Type  B  leak  tests. 

Environmentn!  Impacts  of  the  Proposed 
Action 

The  proposed  «:,heduiar  exemption 
would  allow  the  lir.nnsee  to  continue  to 
operate  N'MP-2  until  the  end  of  the 
1^93  refueling  outage.  The  NMP-2  1993 
refueling  outai^e  is  currently  scheduled 
to  beyin  Oi:tol-)«r  1,  1993.  The  four 
sub)9ct  penetrations  would  be  Type  B 
tested  dunng  the  1993  refueling  outage. 

Note  34  was  added  to  USAR  Table 
6  2-56  bv  the  !i  .ensee  via  Licensing 
Document  Change  Notice  (LDCN)  #1458 
dated  November  29,  1984,  however,  no 
lustification  or  backup  data  could  be 
lD<-.ated  to  substantiate  the  addition  of 
Note  34.  When  LIXIN  #1458  was  issued 
in  1984,  the  licensee  had  no  method  for 
testing  these  bellows  The  Final  Safety 
.Analysis  Report  was  subsequently 
interpreted  to  imply  that  a  Type  A  test 
was  acceptable  for  testing  these  bellows. 
This  noncompliance  (Type  A  testing 
versus  Type  B  testing)  has  existed  since 
issuance  of  the  facility  operating  license 
on  October  31.  1986  ' 

The  maximum  allowable  overall 
containment  leakage  rate  is  limited  by 
TS  3  6  1.2,  to  11  weight  percent  of 
containment  air  per  day  at  the  peak 
accident  pressure  of  39  75  psig.  The 
most  recent  Type  .*.  test  performed  in 
January  1991  measured  the  overall 
containment  leakage  to  be  0.305  percent 
per  day  This  value  includes  the  TIP 
penetrations  as  well  as  the  other  Type 
B  and  Type  C  leakage  paths.  The 
combined  Type  B  and  Type  C  leakage 
was  0  211  percent  per  day  The 
unaccounted  leakage  of  0  094  percent 
per  day  is  attributed  to  the  containment 
liner,  TIP  penetrations,  etc.  Therefore, 
even  if  all  the  unaccountable  leakage 
was  associated  with  the  TIP 
penetrations,  the  combined  leakage  of 
TIP  penetrations  and  that  measured 
from  the  other  Type  B  and  Type  C 
penetrations  would  still  be  less  than  the 
allowable  leakage  of  0  6  U  or  0  66 
percent  per  day  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
schedular  exemption. 

With  regard  to  potential 
nonradio logical  impacts,  the  proposed 
schedular  exemption  only  involves 
Type  B  testing  of  TIP  penetrations.  The 
proposed  scbedular  exemption  does  not 


affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Comm.ission  concludes 
that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  schedular  exemption. 

Alternative  to  the  Proposed  Action 

As  one  alternative  to  the  proposed 
action,  the  NRG  staff  considered  denial 
of  the  proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar.  This  alternative  would  also 
result  in  an  unwarranted  shutdown  of 
the  plant. 

As  a  second  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  requiring  performance  of  the 
subject  Type  B  tests  during  the  plant's 
first  cold  shut  down  of  sufficient 
duration.  The  environmental  impacts  of 
this  alternative  are  similar  to  the 
proposed  action. 

Alternative  Use  of  Resources 

The  actions  associated  with  the 
granting  of  the  proposed  schedular 
exemption  as  detailed  above  do  not 
involve  the  use  of  resources  not 
previously  considered  in  connection 
with  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  2,"  dated  May  1985  (NUREG-10851 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licen!>ee's 
submittal  that  supports  the  proposed 
schedular  exemption  discussed  above 
The  NRC  staff  consulted  with  the  State 
of  New  York  regarding  the 
environmental  impact  of  the  proposed 
schedular  exemption.  The  State  of  .New 
York  had  no  comments  regarding  this 
proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  schedular 
exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action,  see  the  Ucensee's  application  for 
the  schedular  exemption  dated  May  28. 
1993.  This  document  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street, 
NW.,  Washington,  DC  and  at  the 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 


Dated  at  R{x;kvil!p,  Mar>  land,  thi>  6tt-  dny 
of  luly  1993 

For  the  Nuclf^ar  Regulatory  Commission. 
Robert  A.  Capra. 

Director.  Project  Directorate  1-1.  Division  of 
Reactor  Projects — /,'//.  Office  of  Nuclear 
Reactor  Re^ujatmn. 
[PR  Doc.  93-16559  Filed  7-12-93:  8:45  ami 
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Radiological  Criteria  for 
Decommissioning  of  NRC-Licensed 
Facilities;  Availability  of  the  Enhanced 
Participatory  Rulemaking  Electronic 
Bulletin  Board  and  BOO  Number 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  the 

enhanced  participatory  rulemaking 

electronic  bulletin  board  and  800 

number 

SUMMARY:  On  April  16,  1993.  the  Office 
of  Nuclear  Regulatory  Research  (RES) 
opened  an  electronic  bulletin  board 
system  (BBS)  in  an  effort  to  increase 
public  access  to  tlie  Enhanced 
Participatory  Rulemaking  process  being 
employed  to  develop  radiological 
criteria  for  decommissioning.  An 
electronic  bulletin  board  was  suggested 
by  participants  at  a  number  of  the 
workshops  conducted  in  support  of  this 
rulemaking  as  an  additional  mechanism 
for  making  information  publicly 
available,  more  accessible,  and 
providing  another  means  for  interested 
individuals  and  groups  to  provide 
comments  to  the  staff  The  BBS  offers  en 
additional  way  of  contacting  the  NRC, 
provides  current  information  about  the 
status  of  the  decommissioning 
rulemaking,  and  also  provides  an 
electronic  method  for  members  of  the 
public  to  comment  on  the  rulemaking. 
Background  information  on  the 
rulemaking  and  summaries  of  the  public 
workshops  are  available  for  download 
or  on-line  viewing.  Callers  using  the 
BBS  can  easily  register  their  comments 
in  a  reserved  area  on  the  BBS  The 
comments  are  then  sent  to  the  docket 
within  1  business  day  of  receipt  The 
comments  are  also  directly  transferred 
to  a  database  that  will  be  used  by  the 
staff  for  comment  categori7.at!on  and 
analysis. 

The  staff  expects  this  bulletin  board 
system  to  be  an  important  pa.-l  of  the 
open  communication  that  is  the 
hallmark  of  the  Enhanced  Participatory 
Rulemaking  effort. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Daily,  Mail  Stop  NLS/139, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Phone  (301) 
492-3999;  FAX  (301)  492-3866. 
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SUPPLEMEKTARY  INFORMA-nON:  The 

Nuclear  Regulator^'  Commission  has  set 
up  an  electronic  bulletin  board  to 
provide  information  and  accept  public 
comments  about  the  Enhanced 
Participatory  Rulemaking  process  This 
bulletm  board  provides  updated 
information  about  ongoing  events, 
access  to  related  files  of  informatiuii. 
and  allows  anyone  to  provide  comments 
on  the  rulemaking  dire<;tly  to  the  NRC. 

To  connect  to  the  bulletm  board,  you 
need  an  MS-DOS  personal  computer  iif 
usmg  a  Macintosh  computer,  when 
asked  if  you  want  color  menus,  pU'a.se 
say  no),  a  modem,  and  a 
communications  software  perjcage  Set 
your  parity  to  none,  data  bits  to  8.  and 
stop  bits  to  1  (N,8.1),  Use  your 
communications  software  to  dia!  (HOC) 
880-6091.  Set  vour  terminal  emulation 
to  ANSI  or  VT-100  You  should  be  able 
to  use  any  communications  software 
that  allows  the  N,8,l  setting. 

Af^Rr  you  have  connected  to  the 
bulletin  board,  you  will  be  asked  to 
enter  your  name  and  select  a  password 
You  will  be  given  some  information 
about  the  board  and  then  be  asked  a 
series  of  questions  about  your  address 
and  phone  number.  These  questions 
will  only  be  asked  the  first  time  you  tail 
and  will  allow  the  NRC  to  formaliy 
dfxiet  (record)  any  comments  you  may 
wish  to  send  concerning  the 
rulemaking. 

Following  the  initial  questionnaire, 
you  will  be  asked  if  you  would  like  to 
view  the  newsletter.  This  newsletter 
will  be  used  to  provide  updated 
information  and  any  other  recent  news 
that  may  be  of  interest.  Next  you  will  be 
shown  the  main  menu,  where  you  will 
have  a  choice  of  going  to  the  message 
section  or  the  files  section.  The  message 
section  is  a  place  to  leave  short 
comments  or  questions  for  the  NRC 
staff.  The  file  section  contains  a  group 
of  background  documents  about  the 
rulemaking  that  can  be  dowm loaded  to 
your  computer  or  read  on-line  You  can 
also  upload  a  file  in  this  section 
containing  your  comments  on  the 
rulemaking.  These  comments  will  be 
sent  to  the  docket,  u'-ually  within  1 
business  day.  All  of  the  menus  give  you 
the  option  of  leaving  the  bulletin  board 
by  selecting  (G)  for  good-bye. 

If  you  have  any  questions  about  the 
bulletin  board  or  the  rulemaking,  please 
leave  a  message  addressed  to  the  NRC 
staff  in  the  message  section  of  the 
bulletin  board.  This  section  works  like 
e-mail  and  will  be  reviewed  at  least 
once  each  day  by  the  NRC  staff. 

Dated  at  Rockville,  Mar>'land.  this  30th  dav 
of  June  1993. 


For  the  US  Nuclnar  Regulatory 
QimmiMion. 
BilJ  M  Moms, 

Director,  Diyision  of  Reguiatory  Applications. 
(FR  Doc.  93-16558  Filed  7-12-03;  8:45  am] 
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Final  Memorandum  of  Unaerslanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  Commonwealtn 
of  Massachusetts 

AGENCY:  \u(\>i&T  Regulatory 

Commission 

ACTJON:  Notice 

SUMMARY:  This  DoUce  is  to  advise  the 
public  of  the  issuance  of  a  final 

.Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regudatory 

Commi.ssion  (NRC)  and  the 
Cx)iTimonweaith  of  M;5s.sachusett8.  The 
MOU  provides  the  basis  for  mutually 
agreeable  procedures  whereby  the 
Co  mm  on  wealth  of  Massachusetts  may 
utiize  the  NRC  Emergency  Response 
Data  System  (ERDS)  to  receive  data 
during  an  emergency  at  a  commercial 
nuclear  power  plant  m  Massachusetts. 
Public  comments  were  adtlressed  in 
conjunction  wth  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  Vcl  57  No.  28, 
Febraary  11,  1992 

EFFECTIVE  DATE:  This  MOU  is  effective 
May  21.  1993. 

ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street  NW  (Lower  Levei),  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  joiicoeur  or  Eric  VVeinstein.  Office  for 
Analysis  and  Evaluation  of  Opt'ratmna! 
Data,  U.S.  Nuclear  Regulator)' 
Commission,  Washington,  DC  20555. 
Telephone  !301)  492-41. SS  or  (301)  492- 
7836. 

Agreement  Pertaining  lo  the  Emer^enrv 
Response  Data  System  Between  the 
Conunonweahh  of  Massachusetts  and 
the  U.S.  Nuclear  Regulatory 
Commission 

/  Authority 

The  U.S.  Nuclear  Regulatcrv 
Commission  (NRC)  and  the 
Com.monwealth  of  Massachusetts,  acting 
through  Massachusetts  Emergency 
Management  Agency,  enter  into  this 
Agreement  under  the  authority  of 
section  274i  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Massachusetts  recognizes  the  Federal 
Government,  primarily  the  NRC.  «s 
having  the  exclusive  authority  and 


n^<:]'Ori<;;h:l':*\  to  r^nr", ; ! a t p  the 
ra :,:.;;;(„>,;!. a:  end  r.ii:.r:.:\]  swi^rity 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  fecilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

77.  Background 

A.  The  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  authorize  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  apenry  regulating  nuclear 
power  plan'  s^U-w. 

B.  NRC  believes  that  its  mission  to 

Erotect  the  public  health  and  safety  can 
9  served  by  a  policy  of  cooperation 
with  State  governments  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (57 
FR  6462,  February  25, 1992).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC,  This  agreement  is  intended 
tobe  consi.-i'i  :,t  with  and  implement 
the  provisions  ol  tlie  .NRC's  policy 
statement. 

C.  NRC  fulfills  Its  statutory  mar  ^tp 
to  regulate  nuclear  power  plant  s&iet) 
by,  among  other  things,  responding  to 
emergencies  at  licensee's  fedlitiea  and 
monitoring  the  status  and  adeqtiacy  of 
the  licensee's  responses  to  emergency 
situations. 

D.  Massachusetts  fulfills  its  statutory 
mandate  to  providf  f  r  ;  n  ,    '^dness, 
response,  mitiga'ion,  aiid  rwccvery  in 
the  event  of  fin  6C(rident  at  a  nuclear 
power  plant  through  the  Massachusetts 
Emergency  Management  Agency 
("M^IA"),  an  agency  created  by 
Chapter  639  of  the  Acts  of  1950,  as 
amended. 

Z77.  Scope 

A.  This  Agreement  d*  ''n(  ?  he  way  In 
which  NRC  and  Massachusetts  will 
cooperate  in  planning  and  maintaining 
the  capability  to  transfer  reactor  plant 
data  via  the  Emergency  Response  Data 
System  dun*  >:  emergencies  at  nuclear 
power  plants  m  and  adjacent  to  the 
Commonwealth  of  Massachusetts, 
specifically  Pilgrim  Station,  Soabrook 
Station,  and  Vermont  Yankee, 
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B  It  is  understood  by  the  NRC  and  the 
Commonwealth  of  Massachusetts  that 
ERDS  data  w:ll  only  be  transmitted  by 
a  licensee  during  emergencies  classified 
at  the  Alert  level  or  above,  dunng 
scheduled  tests,  or  duhng  exercises 
when  available 

C.  Nothing  in  th.s  .\greerTient  is 
intended  to  restr.ct  or  expand  the 
statutory  authority  of  NRC,  the 
Commonwealth  of  Massachusetts,  or  to 
affect  or  otherwise  alter  the  terms  of  any 
agreement  in  effect  under  the  authority 
of  section  274b  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  nor  is 
anything  in  this  Agreement  intended  to 
restrict  or  expand  the  authority  of  the 
Commonwealth  of  Massachusetts  on 
matters  not  withm  the  scope  of  this 
Agreement 

D.  Nothing  in  this  .Agreement  confers 
upon  the  Commonwealth  of 
Massachusetts  authority  to  (1)  interpret 
or  modify  NRC  regulations  and  NRC 
requirements  imposed  on  the  licensee; 
(2)  take  enforcement  actions;  (3)  issue 
confirmatory  letters;  (4)  amend,  modify, 
or  revoke  a  license  issued  by  NRC;  or  (5) 
direct  or  recommend  nuclear  power 
plant  employees  to  take  or  not  to  take 
any  action  Authority  for  all  such 
actions  is  reserved  exclusively  to  the 
NRC. 

[%'  SRC's  General  Responsibilities 

Under  this  agreement.  NRC  is 
responsible  for  maintaining  the 
Emergency  Response  Data  System 
(ERDS).  ERDS  is  a  system  designed  to 
receive,  store,  and  retransmit  data  from 
in-plant  data  systems  at  nu(  iear  power 
plants  dunng  emergencies  The  NRC 
will  provide  user  access  »u  ERDS  data  to 
one  user  terminal  for  the 
Commonwealth  of  Massa;iiusetts  during 
emergencies  at  nuclear  power  plants 
which  have  implemented  an  ERDS 
interface  and  for  whuii  aivv  portion  of 
the  plant's  10  mile  Emergency  Planning 
Zone  (EPZ)  lies  wiihin  the 
Commonwealth  of  Massachusetts.  The 
NRC  agrees  to  provide  unique  software 
already  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 

V  Massachusetts's  General 
Responsibilities 

A,  Massachusetts,  acting  through 
MEMA,  will,  in  cooperation  with  the 
NRC,  establish  a  capability  to  receive 
ERDS  data.  To  this  end,  Massachusetts 
will  provide  the  necessary  computer 
hardware  and  commercially  licensed 
software  required  for  ERDS  data  transfer 
to  users. 

B.  Massachusetts  agrees  not  to  use 
ERDS  to  access  data  from  nuclear  power 


plants  for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  b<jundary 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  ERDS  data  will  be  pursued  through 
the  N'RC  and/or  the  utility  provided 
technical  liaison  personnel. 

VI.  Implementation 

Massachusetts  and  the  NRC  agree  to 
work  in  concert  to  assu.'e  that  the 
following  communications  and 
information  exchange  protocol 
regarding  the  NRC  ERDS  are  followed, 

A.  Massachusetts,  throu^^h  MEMA, 
and  the  NRC  agree  in  good  faith  to  make 
available  to  each  other  information 
within  the  intent  and  scope  of  this 
Agreement. 

B.  NRC  and  MEMA  agree  to  meet  as 
neces.sary  to  exchange  information  on 
matters  of  common  concern  pertinent  to 
this  Agreement.  Unless  otherwise 
agreed,  such  meetings  will  be  held  in 
the  NRC  Operations  Center.  The  affected 
utihties  will  be  kept  informed  of 
pertinent  information  covered  by  this 
Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  Massachusetts  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  Massachusetts  Genera!  Laws 
Chapter  66A.  Fair  Information  Practices, 
and  other  applicable  authority. 

D.  NRC  will  conduct  perioaic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to  MEM\ 
by  the  NRC.  MEMA  may  test  its  ability 
to  access  ERDS  data  during  these 
scheduled  tests,  or  may  schedule 
independent  tests  of  the  State  link  with 
the  NRC. 

E.  NRC  will  provide  access  to  EIRDS 
for  emergency  exercises  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating.  MEM\  will 
coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reser\es 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  licensed  nuclear 
power  plant. 

VII.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director,  Division  of  Operational 
Assessment.  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  and  the 
Governor-appointed  Dirwitor  of  the 
Massachusetts  Emergency  Management 
Agency.  These  individuals  may 
designate  appropriate  staff 
representatives  for  the  purpose  of 
administering  this  Agreement. 


B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  MEMA  staff  members 
on  technical  and  other  day-to-day 
activities, 

V7//  Resolution  of  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement.  NRC  and  MEM.^  will  work 
together  to  resolve  these  differences. 

B  Resolution  of  differences  between 
MEMA  and  NRC  staff  over  issues  arising 
out  of  this  Agreement  will  be  the  initial 
responsibility  of  the  NRC  Division  of 
Operational  Assessment  management. 

C.  Differences  which  cannot  be 

rfjSGived  in  accordance  with  Sections 
VIU  A  and  VIII. B  will  be  reviewed  and 
resolved  by  the  Director,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRC's  General  Counsel  has  the 

final  authority  to  provide  legal 
interpretation  of  the  Commission's 
regulations. 

L\.  Effective  Date 

This  Agreement  will  take  effect  after 
it  has  been  signed  by  both  parties. 

A'  Duration 

A  forma!  review,  not  less  than  1  year 
after  the  effective  date,  will  be 

performed  by  the  NRC  to  evaluate 
i.Tiplementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agree.Tient  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  wTitten  agreem.ent  by 
both  parties,  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

A7  Separability 

If  any  provision(s)  of  this  Agreement, 
or  the  application  of  any  provision(s)  to 
any  person  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  will  not  be  affected 

Dated  January  6,  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

lames  M,  Taylor, 

Executive  Director  for  Operations 

Dated:  May  21,  1993 

For  The  Commonwealth  of  Massachusetts. 
A.  David  Rodham, 

Direftor.  Massachusetts  Emergency 

Management  Agency 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

[R^.  No.  »C-195€5;  812-8350] 

Bayfield  Low  Income  Housing  Limfted 
Partnership,  et  ai.;  Application 

July  7,  1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTKX:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Art  of  1940  (the  'Act"). 

APPUCANTS:  Bayfield  Low  Income 
Housing  Limited  Partnership  (the 
"Partnership")  and  Megan  Asset 
Management,  Inc.  (the  "General 
Partner"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  fiir)  from  all 
provisions  of  the  Act 
SUMMARY  OF  APPUCATIONS:  Applicants 
seek  an  order  exempting  the  Partnership 
from  all  provisions  of  the  Act, 
retroactive  to  July  1,  1990,  the  date  of 
the  formation  of  the  Partnership  The 
Partnership  owns  limited  partnership 
interests  in  partnerships  that  engage  m 
the  development,  ownership,  and 
operation  of  housing  for  low  and 
moderate  income  persons,  thereby 
operating  as  a  "two-tier  "  limited 
partnership. 

FMJNQ  DATE:  The  application  was  filed 
on  April  13,  1993,  and  amended  on  June 
10,  1993  and  July  6.  1993. 
HEARING  OR  NOTinCATtON  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  tie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  530  p.m  on 
August  2,  1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants.  20  Carpenters  Brook  Road. 
Greenwich,  Connecticut  06831-1210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511.  or  C.  David  Messman,  Branch 
Chief.  (202)  272-3018  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPt.aiENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  Tlie  corr^filete  application 
may  t>e  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

^ppiicant'8  Representations 

1 .  The  Partnership  was  formed  under 
Delaware  law  as  of  July  1, 1990, 
pursuant  to  a  joint  plan  of 
reorganization  of  52  debtors  (the 
"Debtor  Investor  Partnerships")  that  was 
confirmed  under  Chapter  11  ("Chapter 
11  ")  of  Title  11  of  the  United  States 
Code  (the  "Bankruptcy  Code").  The 
Partnership  operates  as  a  "two-tier"  real 
estate  limited  partnership,  i.e  ,  the 
Partnership  owns  limited  partnership 
interests  in  other  limited  partnerships 
("Operating  Partnerships")  that  in  turn 
engage  in  the  development, 
rehabiutation.  ownership,  and  operation 
of  apartment  complexes  providing 
housing  for  low  and  moderate  income 
persons  (the  '  Projects"), 

2  The  Partnership's  objectives  are  to 
pn-sen-e  and  protect  the  Partnership's 
capital,  provide  limited  cash 
distributions  from  operations,  and 
provide  capital  appreciation  to  the 
extent  of  any  increases  in  the  value  of 
the  Protects  The  Partnership  also  is 
designed  to  provide  current  tax  benefits 
to  limited  partners  of  the  Partnership 
("the  Limited  Partners  ")  m  the  form  of 
tax  credits  under  .section  4  2  of  the 
Internal  Revenue  Code  (  "Tax  Credits"), 
which,  subject  to  certain  limitations, 
may  be  applied  against  tht^r  federal 
income  tax  liability 

3,  During  the  period  from  September 
1987  through  December  1988,  each  of 
the  Debtor  Investor  Partnerships  was 
formed  to.  and  did.  acquire  limited 
partnership  interests  m  Operating 
Partnerships.  In  most  instances,  each 
Debtor  Investor  Partnership  owned 
between  95  and  99  percent  of  the 
partnership  interests  in  its  respective 
Operating  Partnerships,  in  all  instances 
the  Debtor  Investor  Partnerships  owned 
at  least  a  ma)ority  interest  in  the 
Operating  Partnerships.  None  of  the 
Debtor  Investor  Partnerships  had  more 
than  50  limited  partners,  all  of  whom 
acquired  their  lim.ited  partnership 
interests  in  private  offerings  exempt 
from  registration  under  the  Securities 
Act  of  1933.  Section  3(c)(1)  of  the  Act 
excludes  from  the  definition  of 
"investment  comipany"  any  issuer 
whose  outstanding  securities  are 
beneficially  owned  by  not  more  than 
100  persons  and  that  does  not  make  or 
propose  to  make  8  public  offeruiE  of  its 
securities.  Accordingly,  none  of  the 
Debtor  Investor  Partnerships  was  an 
investment  company, 

4,  Following  tneir  formation,  certain 
of  the  Debtor  Investor  Partnerships 
failed  to  make  presented  c-apital 


contributions  to  Operating  Partnerships 
of  which  they  were  limited  partners. 
Subsequently,  First  American  Holdings, 
Inc.  ("First  American"),  the  general 
partner  of  each  of  the  Debtor  Investor 
Partnerships,  became  insolvent.  To 
protect  their  interests  in  the  Operating 
Partnerships,  the  Debtor  Investor 
Partnerships  were  placed  under  the 
protection  of  Chapter  11, 

5.  On  July  13, 1990.  the  United  States 
Bankruptcy  Court  for  the  Eastern 
District  of  New  York  (the  "Bankruptcy 
Court")  entered  an  order  confirming  a 
joint  plan  of  reorganization  (the  "Plan") 
of  the  Debtor  Investor  Partnerships.  The 
Plan  provided,  In  part,  for  the  creation 
of  the  Partnership  as  a  master  hmited 
partnership,  into  which  all  of  the  assets 
of  the  Debtor  Investor  Partnerships  were 
"rolled  up." 

6.  There  are  currently  approximately 
1.840  Limited  Partners.  Accordingly,  the 
Partnership  is  no  longer  excluded  from 
the  definition  of  "investment  company" 
pursuant  to  section  3(c)(1).  The  former 
general  partner  of  the  Partnership 
inadvertently  failed  to  apply  for 
exemption  under  the  Act  at  the  time  of 
the  formation  of  the  Partnership,  as 
none  of  the  parties  to  the  bankniptcy 
understood  that  the  Act  might  be 
applicable  to  the  Partnership. 

7.  In  consideration  of  their 
contribution  of  assets  to  the  Partnership, 
each  of  the  !)■  it  ir  Investor  Partnerships 
received  an  allocable  portion  of  the 
limited  partnership  interests  in  the 
Partnership.  These  Partnership  interests 
then  were  distributed  to  the  limited 
partners  of  each  Debtor  Investor 
Partnership.  The  Partnership's  limited 
partnership  interests  are  registered 
under  section  12(g)  of  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act"). 
The  Partnership  files  periodic  reports 
with  the  SEC  pursuant  to  section  13  of 
the  1934  Act. 

8.  Pursuant  to  the  Plan,  Megan 
Management  Company.  Inc.  (the 
"Independent  Manager")  was  engaged 
by  the  Partnership  to  provide 
management  and  administrative 
services,  which  were  previously  the 
responsibility  of  Firs'  *.  :  <  ncan.  The 
Independent  Manage:  vsas  selected 
pursuant  to  a  search,  evaluation,  and 
competitive  bidding  process  carried  out 
by  a  special  committee  formed  in  the 
bankruptcy.  Following  a  dispute 
between  First  American,  on  the  one 
hand,  and  the  Independent  Manager  and 
Partnership,  on  the  other.  First 
American  was  replaced  as  general 
partner  by  the  General  Partner,  a 
company  under  common  control  with 
the  Independent  Manager.  The  division 
of  powers  and  responsibilities  between 

•  general  partner  and  an  independent 
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manager  is  no  longer  meaninRful 
following  the  resignation  of  First 
American,  its  replacement  by  the 
General  Partner,  and  the  iubs«quent 
assumption  of  the  rights  and  obligations 
of  the  Independent  Manager  by  the 
General  Partner  The  General  Partnf<r 
however,  continues  to  receive  separate 
compensation  in  the  respective 
capacities  of  general  partner  and 
independent  manager  of  the 
Partnership 

9.  In  addition  to  certain  incentive 
compensation,  the  Independent 
Manager  is  entitled  to  receive  $416,000 
annually  for  each  of  the  years  1993  and 
1994,  and  $149,500  annually  for  each  of 
the  years  1995  through  1998. 
Commencing  with  calendar  year  1999 
the  Independent  Manager's  base  fee  of 
$149,500  will  be  reduced  by  $750  for 
each  Operating  Partnership  in  which  the 
Partnership  no  longer  owns  a  l!mitt+<J 
partnership  interest 

10.  Subsequent  to  the  confirmation  of 
the  Plan,  the  Partnership  acquired 
minority  limited  partnership  interests  in 
seven  investor  partnerships  that  own 
limited  partnership  interests  In 
partnersnips  owning  low  to  moderate 
income  housing  eligible  for  Tax  Credit<i 
(the  "Investor  Partnerships")  The 
Investor  Partnerships,  which  were 
purchased  for  approximately  $287,470. 
were  acquired  in  order  to  replfKe  Tax 
Credits  lost  to  the  Partnership  t.hroujih 
the  Insolvency  or  loss  of  investments  in 
certain  Operating  Partnerships.  Unlike 
investments  in  newly-formed  Optra* ing 
Partnerships,  investments  in  th*»se 
partnerships  will  generate  Tax  Credits 
over  approximately  the  same  period  as 
the  Partnership's  interests  in  the 
Operating  Partnerships,  At  the  lime  of 
Glingof  the  application,  the  Investor 
Partnerships  accounted  for 
approximately  1  5%  of  the  Partn-^r'^htp's 
total  assets.  Applicants  rtigFini  'he 
purchase  of  such  interests  as  incidental 
to  the  Partnership's  business  of 
maintaining  Its  interests  in  the  Prolects 
The  Partnership  has  agreed.  howMVv>r,  i\=. 
a  condition  to  the  grant  of  th?  rf'q■JP':t^>d 
relief,  that  it  will  not  make  any  future 
purchases  of  interests  in  Investor 
Partnen^hips  Any  further  Investments 
by  the  Partnership  in  low  and  mod^Tn',? 
income  housing  will  be  made  on'y 
through  the  direct  ovtmership  of  limited 
partnership  interests  in  Operating 
Partnerships, 

11  The  Partnership  continues  to 
collect  capital  contributions  due  It 
pursuant  to  promissory  notes  originally 
executed  by  limited  partners  of  the 
Debtor  Limited  Partnerships  in 
connection  with  the  purchase  of  their 
interests  therein  (the  "Investor  Notes"), 
and  to  make  its  required  capital 


contributions  to  the  Operating 
Partnerships  and  payments  to  its 
creditors  in  a(  i  ordance  with  the 
applicable  provisi'jns  of  the  Plan.  The 
Partnership  s  principal  source  of  funds 
to  meet  its  obligations  and  make 
distributions  to  itj  Limited  Partners  is 
the  proceeds  of  the  Investor  Notes. 

12  Pursuant  to  the  Plan,  the  Debtor 
Investor  Partnerships'  indebtedness  to 
four  banks  (the  "Secured  Lenders")  was 
consolidated  into  four  loans  to  the 
Partnership  (the  "Secured  Loans"). 
which  were  se'  urod  by  fo\ir  separate 
pools  of  Investor  Notes  As  of  June  1. 
1993,  approximately  $3  5  million  In 
principal  amount  was  outstanding 
under  the  .Se<xired  Loans,  and  the 
Investor  Notes  securing  the  Secured 
Loans  had  a  remaining  aggregate 
principal  balance  of  more  than  three 
times  the  amount  of  the  5>ecured  Loans. 

13.  The  Plan  provides  that  after  the 
payment  or  application  of  all  monies 
due  to  the  StKiured  lenders  in  each 
payment  period,  the  balance  shall  be 
paid  over  to  the  Partnership  and 
disbursed  in  accordance  with  the  Plan, 
Two  of  the  Securwi  I>>nders  have 
hef:ome  insolvent  and  have  been  placed 
under  the  mr.troi  of  the  Federal  Deposit 
Insurance  C<:irporation  As  a  result,  and 
because  the  overcoilnteralization  of  the 
Secured  Loans  reduces  the  Secured 
Lenders'  incentive  to  pursue 
delinquencies,  such  uistituiions  have 
not  aggressively  pursued  collection  of 
delinquent  Investor  Notes  since  such 
takeover,  and  have  failed  to  implement 
settlements  which  would  have  resulted 
in  collection  of  amounts  due  under 
defaulted  Investor  Notes  Such  failure 
properly  to  administer  and  collect  the 
Investor  Notes  is  dt^nrnontal  to  the 
Partnership,  as  the  proceeds  of  such 
Investor  Notes  not  u'llized  to  repay  the 
Secxired  Loans  are  the  Partnership's 
principal  source  of  funds  to  satisfy  its 
obligations  under  the  Plan  Applicants 
believe  that  collections  will  continue  to 
lag  and  delinquencies  increase  under 
the  Investor  Notes  so  lon;^  as  they  are 
held  by  these  institutions. 

14.  The  General  Partner  is  currently 
seeking  to  refinance  the  SrKrured  Loans 
or.  terms  that  will  allow  the  Creneral 
Partner  to  administer  and  vigorously 
attempt  to  collect  the  Investor  Notes.  In 
order  to  preserve  the  priority  of  the 
security  interest  secunng  the  Secured 
Loans,  the  pro  posted  refinancing  must 
take  the  form  of  the  purt^hase  of  the 
existing  obligations  of  the  Partnership  to 
the  respective  Secured  Lenders,  which 
were  incurred  in  conne<,tion  with  the 
confirmation  of  the  Plan  in  July  1990. 

15.  The  Partnership  has  received 
commitments  .fro.n  two  underwriters  to 
conduct  a  "best-efforts"  offering  of 


interest  in  such  loans.  The  offering  will 
be  a  private  offering  made  only  to 
financial  institutions  that  are  also 
accredited  investors.  Thus,  even  if  the 
interests  in  commercial  loans  such  as 
the  Secured  Loans  are  deemed  to  be 
securities,  the  offering  of  such  securities 
would  be  exempt  from  registration 
under  the  Securities  Act  of  1933.  In 
addition,  such  interests  will  be  sold  to 
fewer  than  100  beneficial  ov^ers, 
calculated  in  accordance  with  section 
3(c)(1)  of  the  Act.  Accordingly, 
applicants  believe  that  the  issuer  of 
suck  securities  would  be  exempt  from 
registration  as  an  investment  company 
under  the  Act  pursuant  to  section 
3(c)(1). 

16.  Once  purchased,  the  Secured 
Loans  will  be  held  by  a  trustee  pursuant 
to  an  indenture  between  the  Partnership 
and  the  trustee.  The  indenture  wiU 
provide  that  any  transfer  of  intnr<'sts  in 
the  loans  shall  be  made  in  comph&nce 
with,  or  pursuant  to  an  exemption  from, 
the  Act  and  the  Secunties  Act  of  1933. 
Pursuant  to  the  Indenture,  the  General 
Partner  will  have  the  right  to  take  over 
the  administration  of  the  Investor  Notes. 
Applicants  do  not  seek,  and  have  not 
obtained,  any  assurance  from  the  SEC  or 
its  staff  regarding  the  status  of  the 
proposed  refinancing  under  the  Act  or 
any  other  statute. 

17.  Pursuant  to  the  Plan,  all  funds 
held  by  the  Partnership  are  subject  to 
section  345  of  the  Bankruptcy  Code. 
which  requires  that  such  funds  eilJier  be 
held  in  federal ly-insured  deposits  or 
investments  or  collateralize.^  b)  U.S. 
Government  securities  or  a  special 
surely  bond. 

18.  Although  the  Partnorship's  direct 
ccnlrol  over  the  manayem.t-nl  of  each 
Project  is  limited,  the  Partnership's 
ownership  of  all  or  nearly  ail  of  the 
limited  partnership  interests  in  the 
Operating  Partnerships  is,  in  an 
ecxinomic  sense,  tantamount  to  direct 
ownership  of  the  Projects  themselves. 
The  interests  in  the  Operating 
PartJierships  have  no  value  other  than 
the  value  of  the  Projects.  No  Operating 
Part.iership  generates  substantial 
income  or  expense  other  than  as  a  dhect 
resuh  of  tiie  ownership  end  operation  of 
Its  Projects. 

19.  The  Partnership  is  managed  and 
controlled  by  the  General  Partner.  The 
Limited  Partners,  consistent  with  their 
limited  liability  status,  are  not  entitled 
to  participate  in  the  control  of  the 
Partnership's  business.  A  majority  In 
interest  of  the  Limited  Partners, 
however,  have  the  right  to  amend  the 
partnership  agreement  (subject  to 
certain  limitations),  dissolve  the 
Partjiership,  remove  the  General  Partner 
"for  cause",  and  elect  a  replacement 
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general  partner.  Each  Limited  Partner 
also  is  entitled  to  review  all  books  and 
records  of  the  Partnership  and  will 
receive  certain  reports  from  the 
Partnership  regarding  the  business  and 
affairs  of  the  Partnership.  In  addition,  by 
order  of  the  Bankruptcy  Court,  the 
Equity  Security  Holders  Committee  (the 
"Investors  Committee"),  a  committee 
originally  formed  during  the  bankruptcy 
proceedings  to  represent  the  class 
comprised  of  the  limited  partners  of  the 
Debtor  Investor  Partnerships,  was  given 
an  ongoing  oversight  role  in  connection 
with  the  deferral  of  payments 
contemplated  by  the  Plan  to  be  made  to 
the  Limited  Partners,  and  the  use 
thereof  to  pay  for  certain  costs  and 
■expenses  for  the  administration  and 
operation  of  the  Partnership. 

Applicants'  Legal  Conclusions 

1.  Applicants  seek  an  exemption 
under  section  6(c)  exempting  the 
Partnership  from  all  provisions  of  the 
Act  and  rules  thereunder,  retroactive  to 
July  1,  1990.  Section  6(c)  provides  that 
the  SEC  may  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  Act  and  any  rule 
thereimder,  if,  and  to  the  extent  that, 
such  exemption  is  necessary  or 
appropriate  in  the  pubHc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  The  exemption  of  the  Partnership 
from  all  provisions  of  the  Act  is  both 
necessary  and  appropriate  in  the  public 
interest  because  investment  in  low  and 
moderate  Income  housing  in  accordance 
with  the  national  policy  expressed  in 
Title  IX  of  the  Housing  and  Urban 
Development  Act  of  1968  is  not 
economically  suitable  for  private 
Investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form.  Further,  the  limited 
partnership  form  insulates  each  limited 
partner  from  personal  Uability,  limits 
his  financial  risk  to  the  amount  he  has 
Invested  in  the  program,  and  permits 
the  pass-through  to  the  limited  partner, 
on  his  individual  tax  return,  of  his 
proportionate  shares  of  the  income,  Tax 
Credits,  and  losses  from  the  investment, 

3.  The  Partnership  operates  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (Aug.  9,  1974) 
("Release  No.  8456").  The  release  lists 
two  conditions,  designed  for  the 
protection  of  investors,  which  must  be 
satisfied  in  order  to  qualify  for  such  an 
exemption:  (a)  "interests  in  the  issuer 
should  be  sold  only,  to  persons  for 
whom  investment  in  limited  profit, 
essentially  tax -shelter,  investments 


would  not  be  unsuitable";  and  (b) 
"requirements  for  fair  dealing  by  the 
general  partner  of  the  issuer  with  the 
limited  partner*  of  the  issuer  should  be 
Included  in  the  basic  organizational 
documents  of  the  company  " 

4.  Suitability  standards  were  imposed 
on  the  sale  of  the  original  limited 
partnership  interests  in  the  Debtor 
Investor  Partnerships.  While  such 
suitabihty  standards  varied  according  to 
apphcable  state  securities  laws  iiinited 
partnership  interests  were  sold  only  to 
investors  who,  at  minimum,  had  an 
annual  gross  income  of  at  least 
approximately  $35,000  and  a  net  worth 
(exclusive  of  home,  furnishings  ajid 
automobiles)  of  at  least  575,000  Limited 
partnership  interests  in  the  Partnership 
may  be  transferred  only  to  investors 
who  meet  these  investor  suitability 
standards,  and  such  transfers  are  m  any 
event  subject  to  the  consent  of  the 
General  Partner  in  its  sole  discretion. 
Apphcants  believe  that  suc±  simabiiity 
standi  -ds  are  consistent  with  the 
requir  ments  in  Release  No  8456  and 
ar«  consistent  with  the  g\iidelines  of 
those  states  which  prescribe  suilabiljty 
standards. 

5.  All  current  compensation 
agreements  between  the  Partnership  and 
the  General  Partner  are  disc]o.<;ed  m 
Form  lOK,  filed  under  the  1934  Act.  The 
General  Partner  believes  that  all  such 
compensation  is  no  less  favorabie  to  the 
Partnership  than  would  he  the  case  if 
such  arrangements  had  been  made  with 
independent  third  parties.  While  the 
General  Partner's  comp^-nsation  as 
general  partner  consists  only  of  an 
interest  in  the  Partnership's  profit.?  and 
losses  (including  tax  credits  and  other 
tax  items),  which  applicants  believe  to 
be  within  the  guidelines  set  forth  in  the 
Statement  of  Polic7  of  the  North 
American  Securities  Administrators 
Association.  Inc.  with  respect  to  real 
estate  programs  in  the  form  of  limited 
partnership  (the  "NASAA  Guidelines"), 
compensation  received  by  the  Oneral 
Partner  in  its  capacity  as  Independent 
Manager  currently  exceeds  the  levels 
specified  in  the  NASAA  Guidelines  for 
"Program  Management  Fees."  However 
the  Independent  Manager's  role,  and 
such  compensation,  arose  in  connection 
with  services  mandated  by  the  PLm  and 
are  not  directly  comparable  to  typical 
management  services  or  Program 
Management.  In  addition,  such 
compensation  was  negotiated  at  arms' 
length  and  under  the  supervision  of  the 
Bankruptcy  Court.  Commencing  in 
1995,  the  Management  Agreement 
provides  for  a  reduction  in  the 
Independent  Manager's  fee  to  a  level 
which  applicants  believe  to  be  within 


the  limits  for  Program  Management  Fees 
set  forth  in  the  NASAA  Guidelines., 

6  The  organizational  do<niment«  of 
the  Partnership  were  subitwi  to  liie 
scrutiny  of  the  Bankr\,ipti^'  Cknirt 
through  the  confinTiation  prxH:.KM 
Applicants  assuri  that  the  rwquirerfient.s 
nf  confirmation  art;  designed  to  provide 
assurance  of  the  same  oons)der8i:i:ir  n  ;  f 
fair  dealing  as  are  promoted  bv  i.'.e  A(.:i 
and  rwquirwd  by  Relea.se  84  56 
Applirants  believe  that  the  suitability 
standards  set  forth  m  the  8p;i.ir:ation. 
the  requirements  fc    fair  deahng 
provided  by  ihe  Partnershir>  s  gnvemlng 
instruments,  t}ie  ovHrsi^;!.*  •i,f  'r.e 
Bankruptc-y  C^fnirt  aii'i  tfie  ln\'estor8 
Committee,  and  p,>erti:ie:;'  ^fivemmental 
regulations  imposed  t--\  xantruf.  fi'cif'ral, 
slate,  and  Iw;*!  agencies  provide 
protection  to  investors  in  the 
Partnersh;p  comparable  to  the  provided 
by  tJie  Art 

7,  Applicants  assert  that  the 
partnership  would  hnve  qualified  for 
exemption  vimier  w-(-!,on  6(c)  of  the  Act 
had  an  appibcatioii  tJitTi't'i-r  been  made 
a;  the  time  of  formatior;  uf  the 
F'artnership,  the  Partnership's  failure  to 
apply  for  an  exemption  at  tne  t-n'ip  of  it* 
formation  was  attributable  prii;,,-.;:.;-  to 
the  focus  of  its  management  and    ,  :.;•-.: 
of  the  bankruptcy  and  related  lack  ol 
resoun:es  to  consider  issues  not  directly 
related  thereto.  The  Partnership  has  at 
ell  time  since  its  formation  been 
pnmanly  engaged  in  the  ownership  of 
nousing  projects  for  low  and  middle 
income  persons.  ParticxUarly  in  view  of 
the  illiquid  nature  of  the  limited 
partnership  interests  in  the  Partnership 
and  of  Us  investments  in  the  Operating 
Partnerships,  apphcants  assert  that  the 
delay  in  applying  for  such  exemption 
has  had  no  adverse  effect  on  the 
Partnership's  Limited  Partners  and  that 
the  purposes  of  the  Act  were  not 
compromised  bv  such  delay. 

8.  The  lack  of  any  pubUc  market  or 
any  significant  number  of  transfers  of 
limited  partnership  interests  in  the 
Partnership  assures  that  any  risks  of 
ownership  of  interests  in  t!;e 
Partnership  have  be^jn  eirnosl  entirely 
confined  to  those  individuals  who 
ongmally  purtiiased  interests  in  the 
Debtor  Investor  Partnerships  and  who 
were  not  entitled  to  the  protections  of 
the  Act  m  connection  with  such 
purohase.  The  provisions  of  the 
partnership  agrwment  !,f  ;:ie 
Partnership  n«t,ri<  ting  'n;n,sfef ability  of 
limited  partnersh,ip  ;n,:f-rv.s:s  as 
descTibed  above  mukn  ;•  -.'(.ry  likely  that 
tiiis  wiii  (:ontin,,ie  ic  t>e  'J-^e  case. 

9  Applicants  tn^li eve  that  the 
Partnershi;''  and  :•<-  '.;  mi  ted  Partners 
Will  he  p r>- 1 '„, •■ : . t  r-u  . !'  :ue  SEC  does  not 
grant  retrofidive  re.ipf  T]:c  failure  of  the 


I 


1993 
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SEC  to  grant  retroactive  relief  will  be 
subject  to  disclosure  in  the  Partnership  s 
offering  documents,  and  the  resultinij 
uncertainty  could  effect  both  the 
marketability  of  the  proposed  mterwts 
in  the  Secured  Loans  and  the  interest 
rate  payable  by  the  Partnership  (and 
Indirectly  its  Limited  Partners)  wuh 
respect  to  such  interest.  Such 
uncertainty  could  have  particul.ir 
impact  in  this  case,  since  in  order  \o 
preserve  the  priority  of  the  first  :>♦:"  li-t-, 
interest  securing  the  Secured  Loa.-is.  [:.e 
interests  to  be  offpred  consist  nf 
interests  in  obligations  of  the 
Partnership  entered  into  in  Ju'.y  I'V'Jd  m 
connection  with  the  conErmation  of  ihx' 
Plan.  If  retroactive  relief  is  not  grantt^.i, 
the  enforceability  of  those  oblii£Jtijr;s 
might  be  called  into  questson, 
notwithstanding  that  they  wer«  yr.tered 
into  pursuant  to  the  Plan,  by  rpa-s  ir,  iif 
section  47:^j  of  the  Act,  which  p.rcivi  -'^s 
that  a  contract  made  or  mvnivm^ 
performance  in  violation  of  the  A(-x  a:i  ,! 
the  rules  or  regulations  ihertninder  ss 
unenforceable,  absent  certain  fll"Kiir'.,•^ 
by  a  court.  Such  uncertainty  also  co';  d 
have  the  further  negative  impact  or5  ih^ 
Partnership  and  its  Limited  Partners  ;.)!' 
reducing  the  options  available  to  tuc 
Partnership  to  maice  other  cha^^t"J  m  its 


contrartual  arrangements  which  might 

have  the  effect  of  reducing  expenses  or 
in<:r«asin«  its  returns. 

10  T'h'*  l)enk.njptrv  of  the  Debtor 
Invt-stor  Partnerships  and  subsequent 
f;,n:  -i'.  >:i  cf  'he  Partnership  pursuant  to 
;h«  Plan,  whirh  resulted  in  the 
;i.>tr;r:i;itii)r;  of  limited  partnership 
i';trT*-s',s  iii  the  Partnership  to  more  tlian 
'\\'!i':  .r.-.HstDrs.  hod  the  effwrt  of 
f'lxi  hari,.>i:it;  in;«rH.sts  in  individual. 
:n'H-;:)i't-*nt  (ifwraun^  P'trtiiHrships 
previou.^l'.  h'-<if1  bv  them,  for  a 
proportion -•♦h  i:;;t^^^est  u.  a.l  of  the 
Operating  Par'.,Hr>,i!:fis,  b'is«d  om  an 
allocation  for-.i.d  i  i.;;ti<in«<i  m  the  Plan 
•n-Te:;".'  spreading  tlit;-  n.'-ks  of 
:,iV9filrnenl  by  the  LuintH*]  Partners 
dinong  a  broad  poui  t.l  Pr'>)w;ts 
furnishing  low  to  ir:->--U'rmB  -ncome 
housing.  The  Plan  aisa  rn-ida  possible 
the  continued  solvency  of  rnost  of  tJie 
Operating  Partnerships.  A  p  p  1 .  vb  n ;  s 
believe  such  exchange  was  if  anything 
in  hirtherance  of  the  p->rpa-^s  t  f  the 
Act 

11.  The  Partnership  s  fa;!-,;re  to  Ble  for 
an  exemption  at  the  time    f  't ; 
formation  was  inadvertent,  and 
attributable  in  large  part  to  a  lack  of 
resources.  Applin:  v^  '^ ■'; -hh  * f-.j ! ' v 
submit  that  such  iaci.  of  .Tiscurces 


should  not  operate  to  the  detriment  of 
the  Partnership  and  Its  Limited  Partners, 
particularly  in  view  of  the  factors 
enumerated  above  which  minimize  any 
potential  damage  from  failure  to  apply 
for  exemption  in  a  timely  fashion 

12  On  the  basis  of  the  foregoing, 
applicants  assert  that  retroactive  r^HRf 
reouested  would  be  appropriate  in  the 
pubhc  interest  and  consistent  with  the 
protection  of  investors  and  the  purpo.^s 
fairly  intended  by  the  pclirv-  and 
provisions  of  the  Act. 

Apphconts '  Condition 

Applicants  agree  that  ar.y  r.ninr 
5ranti:,h^  the  requested  relief  snail  be 
>ub;MCt  to  the  following  txmdition: 

Tha  Partnership  shall  iic'  rr  ■.:>  ai-v 
future  purchases  of  interests  :n  Investor 
Fa.'inerships.  Any  further  n]ve<5f::>< 
bv  the  Partnership  m  ii  'W  ai,  i  r:u'Kl< 
iuf'omo  hou'^ins;'  shall  be  nvde  onl% 
th'-jugii  *he  di^ct  owner^h.p  of  \:r 
pornership  Inten^sts  ir-,  Oj-i"rati,"e 


Its 
rate 


f-urtn 


PS. 


Fiir  the  SEC.  by  the  Divis.oK  f.f  l.;vfs;ment 
^{<r.rt)?^'r^^■■rlt.  uruier  cieiegati'd  aulho'-ity. 

\iargar«t  H.  Mcf ariand, 

[>'put}  S^'n^lay. 
FR  Doc.  j'Wi6561  Filftd  7-12-9.1;  B-45  am] 
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listed  tx'i'!vv  or:  Thjrs.ttiV    i'j:v:5   '! -J93, 
v-'hsch  '?:  sr:>'<:,i  pi,;  tf;    ,.:'n~.iT;pr''e  at  9:30 
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W.t^-:-^; 
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'><:''>ocv 


TiTLE:  Policies  and 
Rules  Imotememiog 

I    rm  »  , 

t       A 

^  MA-      'i-e       -^ 

•^  Si.     ^    *>  Si 

^>  a  Nf 


'»„*      r 

•^  J  ns 

■^    ET 


ft-  - 

• «  « f<   ».        i 

'Te'   „!►  "^  1'  8  '■■f<'-g 


f'pfipra,!  R«>xi»t»;r 
Vui.  an,  No,   1J2 
Tuesday.  July  13.  1993 


Subidc! 


'-nvate 
radk). 


Mass  .T*o,a 


TITi^.  AmeodmerM  o( 
Part  07  o(  ttw  Com- 
misalon't  Rulaa  to 
Ralax  tw  RMtftdlona 
on  Iha  Scspa  of  Per- 
mlsstiie  Communlca- 
Sons  In  '^  *~xat9of 
SeiviM  KsA 

No.  92- ■.^.  RW»- 
7894,  7895  and 
7896). 

SUMMARV:  The  Cc-'' 
mission  wMI  considei 
adopMonofa  Rtport 
and  OWar  ooncwning 

to  fo^ '  " "  '■' 

or  :■■* 

comoxinica !«,■■■'  "  n 

-    rnmy  b*  trans-:';.*':; 
';  •  *s"'""  c.  *■- .  ■  -;■'  j''.:  ''^ 

CaL:e  :e-ev.ii-j.-. 
Conaumar  Pfulacuon 
and  CompeMlon  Act 
d  1992— Rate  Regu- 
lation. 
SUMMARY:  The  Com- 
mission win  consider 
6  ■>■  n' ;'--.^  ;■'  ^  %■■'''"■;  p 

mston^  proposing  re- 
quirements to  govern 
cost-ol-service 
showings  by  cable 
operators. 


This  meeting  may  be  continued  the 
following  work  day  to  allow  the  Commission 
to  complete  appropriate  action. 

Additional  information  concerning  this 
meeting  may  be  obtained  from  Steve  Svab, 
Office  of  Public  Affairs,  telephone  number 
(202)  632-5050, 

Federal  Communications  Commission. 
LaWra  F  ^fa^shall. 

[PR  Doc.  93-16642  Filed  7-9-93.  8:45  ami 
MUJNO  CODE  (717-01 -M 


B>~AI^O  Of-"  GOVERNORS  C 
BFSERVE  SVi'SM 


riME  kHu  V:.fZ 


THE  FEDERAL 
.0:00  a.m.,  Friday.  July 


i^Ac:   Marriner  S.  Eccles  Federal 
t  -'  i  Board  Building,  C  Street 
!   riin-e  between  20th  and  21st  Streets, 
;  W.,  Washington,  D.C.  20551. 

S;  Closed. 


ST*, 


MATTERS  ^0  BE  CONSlCf^RED: 


i.  Personnel  actions  lappoinfments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


: ON TACT  Ft 


;0N  f  OP  UORE  TT,TORMATir>K 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  9, 1993. 
It '  ivlt  f  J.  Johnson, 
As.<;oc)(7/e  Secretary  of  the  Board. 
IFR  Doc.  93-16648  Filed  7-9-93;  11:25  am] 


f-;;Aq;:  C;f   :'iC*f  R!-*ij«S  or  Tnt  FlDcRAL 

•*  f  ■■ ':  £  '■  V  i.   S  ■••  S  7  c.  M 

TIME  AND  DATE,  i  i  uO  a.m.,  Monday.  July 

19,  1993. 

r  I A  c  E   Marriner  S.  Eccles  Federal 
ixuaui  ve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
V  ^v    Washington.  D.C  20551. 

S'A-'us  rinsed, 

M/  --  r  ii     '  0  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appHcations 
scheduled  for  the  meeting. 

Dated:  July  9. 1993. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-16692  Filed  7-9-93;  2:10  pm) 

BILUNC  COOE  S310-01-# 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 
TIME  AND  DATE:  9:30  a.m..  Tuesday.  July 

20.  1993. 

PLACE:  The  Board  Room.  5th  Floor.  490 

L'Enfant  Plaza,  S.W.,  Washington.  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6108    Special  Investigation  Report: 
Commercial  Space  Launch  Incident — Launch 
Procedure  Anomaly,  Orbital  Sciences 
Corporation,  Pegasus/ SCD-1,  80  Nautical 
Miles  East  of  Cape  Canaveral,  Florida, 
February  9. 1993. 
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56MA     RailroRd  Acxident'lncidf nr 
Summary  Report  Derailment  of  Arntrnk 
Tram  87,  Silver  Meteor,  Wbiia  on  CSX 
Transportation  Track.  Palatka,  Flor-.i'i 
D«:pmb«r  17.  1991 

6099     Recommendatior.s  'o  thfl  F>  i--:,, 
Av.ation  Administration,  the  .Arr.fr  '  i:- 
Association  of  Airport  Exmrutivps  ar...t  'h-' 
.Airports  Aisociation  Council  li;tf-rT-,i'  r>'>.i 
Sonh  Anvenca  to  Lrge  Airpfir*  C);>'»'.;' :)rs  to 
inspect  Aircraf*  C)f>«rating  Arf>d$  f  t  :iv.il 
Erosion  Near  Plp*>i;nes 
NEWS  UCDU  COWTACT:  Teit-ph  ine  (202) 
382-0660 

row  MORE  WF0RUAT10N  CONTAC    r 
Hardesty,  (202)  382-6525. 

Ddt.»d   lulv  3,  1993, 
B«a  H«rde«ry, 

Federal  Rf^ister  L  :!•■  i' 
;FR  Doc  9J-166*s:  F;!-' 
bilumq  cooc  7u3~0'  'm 


ff 


^-93;  1:10  pm) 


NUCLEAR  REGULATORY  CO**mSSiOH 

DATE:  WeeLs  of  ;■.!>■  12    !<)   2-   and 

August  2.  1993 

PLACE:  Cornm!Ss:oRf^rs'  C;k  f-"-*;;'  e 

Room.  11555  Rex, kv. lie  P.k-',  Rockville, 

Maryland 

STATUS:  Public  and  Closed 

KUTTERS  TO  BE  CONSIDERED 


•   f-  lay.  July  14 

■  ""- iHtion/Discussisjn  and  \'f\Xe  j,t\;biic. 

aitwung)  a.  Georgia  P;iwt>r  (company — 
Partial  Dii«ctor's  L)«(  is;(>n  (/ndwr  10 
CF.R.  §2.206  fT«n'a--."   ^Ovn's-  •   S-pv« 
Bums,  301-504   21  "4 


Hwk  of 


1* — Tentativft 


Weekof  JuJy  12 


Tuesday.  July  20 

10:00  a.m. 
Briefing  on  Options  for  Addressing 
Shutdown  and  Low  Power  Risk  Issues 
(Public  meeting)  (Contact:  Ashok 
Thadanl,  301-504-2884) 
11:30  a.m. 
Af!innation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 
2:00  p.m. 
Briefmg  on  Overview  of  NRC  Research 
Program  (Public  meeting)  (Contact: 
George  Sege.  301-492-3904) 

Week  of  JuJy  26— Ten?3tivt 

Thursday.  July  29 

10:00  a.m. 
Briefing  on  Options  for  Changes  to 
Regulation  of  Nuclear  Medicine  (Public 
meeting}  (Contact:  Darrel  Nash,  301- 
504-3610) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Weekof  A.,.;:  ••  ; T.-i'.i':v^ 


Monday.  August  2 
2  00p  m 
Bru;ri.ni<  on  Status  of  Part  :i>0  K  .!••  C;i,-inge 
a-id  Propospd  Update  on  Source  Term 
and  Rplafed  Issues  (Public  meeting) 
i  Vnat  >.  U  ;  nar<l  Soffer,  301-492-3916) 


Note 
schf'ii,. 


"*i'\g;  !  .f  n"» 
Af~-na':-,n 
>-d  and  ar.r.o 

1  p  :^- 1"1  D  3 ; :  s    S 


isuir,  and  Vote  (Public 

ipd) 

spssionsare  initially 
j:iced  to  the  public  on  a 
pri'-mentary  notice  is 
y-'W-'fi  ;n  sc:corr;-n!  f?  v  .\h  the  Sunshine 
Act  as  sp»'c,;''ic  i'sms  are  ;  lentified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  Uie  staLis  of  meeting  call 
(i^cordingj — (301)  '04-1292 

CONTACT  PERSON  FOR  MORE  IhFORWAT.ON 

Wilhan:  Hii!,  (301)  504-1651. 

Dd'eri   iu'v  '-).  1933. 
Uiliiam  M,  Hill. 

SECY  Tmckmg  Officer.  Office  of  the 

Secretary- 

(FR  Doc   9  -166  i6  Filed  7-9-93;  2:32  pm| 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  501  | 

Emergency  Employment  of  Army  and 
Other  Resourc«« 

AGENCY:  Office  of  Uhe  .\rmy  Depi;ty 

Chief  of  Staff  for  Operations  ar.d  Plar.s, 

DOD 

ACDOM:  Proposed  rule 

SUKMARY:  The  Department  of  the  Army 
announces  a  revision  of  32  CFR  Fart 
501.  Employment  of  Troops  in  Aid  of 
Civil  Aulhonties,  in  order  to  bring  it  m 
line  with  changes  to  Army  Regulation 
500-50,  Civil  Disturbances  When 
published  as  a  final  rule  it  will  replace 
the  information  currently  contained  in 
32  CFR  part  501. 

DATES:  Comm.ents  must  be  submitted  in 
writing  not  later  than  August  12.  1993. 
AOOflESSES:  Comments  should  be  sent 
to;  Off.ce  of  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  ATTN  D.\MC3- 
ODS-'LTC  Marksteiner,  Pentagon. 
Washington,  DC  20310-0400 
FOfl  FURTHER  INfORMATWN  CONTACT:  LTC 
Marksteiner,  (703)  597-4331 

WPPUMENTARY  INFORMATION; 

Executive  Order  12291 

This  proposed  rule  is  not  affected  by 
Executive  Order  12291, 

Regulatory  Flexibility  Act 

The  Regulator)'  Flexibility  Act  has  no 
bearing  on  this  proposed  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
suD|e<.t  tG  the  Paperwork  Reduction  Act. 

List  of  SubjecU  in  32  CFR  Part  301 

Armed  forces,  Civil  disorders. 

IntergovHmmental  relations  Law 
enforcement.  Military  law 

It  IS  proposed  to  revise  part  501  to 
read  as  follows: 

PART  501— CIVIL  DISTURBANCES 

S«c 

50M  Basic  p'.iices 

501.2  Emergency 

501.3  Command  au'hority, 
501  4  Martial  law 

501  5    Protection  of  Federal  prof)«rty. 
501  6    End  of  conuratinent 
Authonty:  U  SC  331.  33:   333  3013. 

1501.1     Basic  poUcU*. 

(a)  The  protection  of  life  and  prop^rtrty 
and  the  maintenance  of  law  and  order 
within  the  temlorial  jurisdiction  of  any 
State  are  the  pnmary  responsibility  of 


State  and  local  civil  authorities. 
G*»nerally.  Federal  Armed  Forces  are 
committed  af^er  State  and  local  civil 
aiithonties  have  utilized  all  of  their  own 
f;:)rt:tts  and  are  unable  to  control  the 
Situation,  or  when  the  situation  is 
beyond  the  capabilities  of  State  or  local 
civil  authorities,  or  when  State  and  local 
civil  authorities  will  not  take 
appropriate  action.  Commitment  of 
Federal  Armed  Forres  will  take  place 
only — 

(1)  Under  the  provisions  of  this  part, 
and 

(2)  When  the  Secretarv-  of  the  Army, 
pursuant  to  the  orders  and  policies  of 
the  Secretary  of  Defense  and  the 
President,  has  generally  or  specifically 
so  ordered,  except  m  cases  of 
emergency.  See  §  501  2 

(b)  The  Secretary  of  the  Army  has 
been  designated  as  the  Executive  Agent 
for  the  Department  of  Defense  in  all 
matters  pertaining  to  the  planning  for, 
and  employment  of  military  resources 
in  the  event  of  civi!  disturbances.  The 
Department  of  the  Army  is  responsible 
for  coordinating  the  functions  of  all  the 
Military  Services  in  this  activity  for  the 
Executive  Agent.  The  Secretary  of  the 
o'her  Military  Services  are  responsible 
for  providing  such  assistance  as  may  be 
requested  by  the  Executive  Agent 

fc)  Formal  requests  by  a  State  for  the 
assistance  of  Federal  .^rmed  Forces 
must  originate  with  the  legislature  of  the 
State  concerned,  or  with  the  Governor  if 
the  legislature  cannot  be  convened,  and 
should  be  made  to  the  President.  The 
Attorney  General  of  the  United  States 
has  been  designated  by  the  President  to 
receive  and  coordinate  preliminary 
requests  from  the  States  for  Federal 
military  assistance.  Should  such  an 
appUcation,  either  forma!  or 
preliminary,  be  presented  to  a  local 
commander.  Lhiat  commander  will 
request  the  person  making  the 
application  to  transmit  his/her  request 
to  the  Attorney  General. 

(d)  No  employment  orders  will  be 
issued  by  the  Department  of  the  Army 
until  the  President  direct.?  the  Secretary' 
of  Defense  to  take  the  neces.sary  action 
In  practice  this  direction  to  the 
Secretary  of  Defense  follows  issuance  of 
the  proclamation  required  by  law 
demanding  that  the  insurgents  cease 
and  desist  from  acts  of  violence  and 
disperse  and  retire  peaceable  forthwith 
See  10  U.S.C.  334  This  requirement 
does  not  preclude  the  alerting  of  forces 
and,  if  necessary,  the  repositioning  of 
forces  by  the  Executive  Agent.  However, 
repositioning  of  more  than  a  batallion- 
sized  unit  will  be  undertaken  only  with 
the  infmnal  acproval  of  the  President. 

(e)  Units  ana  members  of  the  Army 
Reserve  on  aclive  dutv  may  be 


employed  in  civil  disturbance 
operations  in  the  same  manner  as  active 
forces.  Units  and  members  of  the  Army 
Reserve  may  be  ordered  to  active  duty 
for  tills  purpose  by  the  President  as 
provided  by  law.  Members  of  the  Army 
Reserve,  with  their  consent,  may  be 
ordered  to  active  duty  for  civil 
disturbance  operations  under  the 
provisions  of  10  U.S.C.  672(d) 

(f)  Persons  not  normally  subject  to 
military  law  taken  into  custody  by  the 
militar}'  forces  incident  to  the  use  of 
Armed  Forces,  as  contemplated  by  this 
part,  will  be  turned  over,  as  soon  as 
possible,  to  the  civil  authorities. 

5501.2    Emergency, 

(a)  In  cases  of  sudden  and  unexpected 
invasion  or  civil  disturbance,  including 
civil  disturbances  incident  to 
earthquake,  fire,  flood,  or  other  public 
calaiTiity  endangering  life  or  Federal 
property  or  disrupting  Federal  functions 
or  the  normal  processes  of  Government, 
or  other  equivalent  emergency  so 
imminent  as  to  make  it  dangerous  to 
await  instructions  from  the  Department 
of  the  Arm,y  requested  through  the 
speediest  means  of  communications 
available,  an  officer  of  the  active  Army 
in  command  of  troops  may  take  such 
action,  before  the  receipt  of  instructions, 
as  the  circumstances  of  the  case 
reasonably  justify.  However,  in  view  of 
the  availability  of  rapid 
communications  capabilities,  it  is 
unlikely  that  action  under  this  authority 
would  be  justified  without  prior 
Department  of  the  Arm.y  approval  while 
communications  facilities  are  operating. 
Such  action,  without  prior 
authorization,  of  necessity  may  be 
prompt  and  vigorous,  but  should  be 
designed  for  the  preservation  of  law  and 
order  and  the  protection  of  life  and 
property  until  such  time  as  instmctions 
from  higher  authority  have  been 
received,  rather  than  as  an  assumption 
of  functions  norm.ally  performed  by  the 
civil  authorities. 

fb]  Emergency  fire  fighting  assistance 
may  be  provided  pursuant  to 
agreements  with  local  authorities; 
emergency  explosive  ordnance  disposal 
service  may  be  provided  in  accordance 
with  paragraph  18,  Army  Regulation 
75-15,  Responsibilities  and  Procedures 
for  Explosive  Ordnance  Disposal,  Army 
Regulation  75-15  is  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Rd..  Springfield,  VA 
22161, 

S  501 .3    Command  authority. 

(a)  In  the  enforcement  of  the  laws. 
Federal  An^^d  Forces  are  employed  as 
a  part  of  the  military  power  of  the 
United  States  and  act  under  the  orders 
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:'  f  the  Prti'sidf-r!  r>  CijmTiS!''>^:  ;'":  ''r,,-!' 
Whpn  f  omnutintinl  of  Fedcrai  Arrr.tiii 
F   r;  f^<;  has  taJcen  place,  the  duly 
■  :>'•-•  ^T,nii:'d  military  commander  at  the 

t  »-  t  v«'  uea  will  act  to  the  extent 
necessary  to  accomplish  his  mission.  In 
the  accomplishment  of  his  mission, 
reasonable  necessity  is  the  measure  of 
his/her  authority,  subject  of  course,  to 
instructions  he/she  may  receive  from 
his/hf'F  s^jperiors. 

(b)  Federal  Armed  Forces  committed 
in  aid  of  the  civil  authoritins  will  be 

liihinr  the  conimand  of  ar=(i  directly 

rf<>ponsib!e  to.  thi':r  :r.Hit(irv  nnd 
Civilian  superiors  thr')!i^n  t::," 
DeparTT'.'r.t  o''  tne  .\:n]\  chain  of 
C(;mrr:arid  Thev  ^'.ll  not  be  placed 


under  tr.e  ccnn 

Sta;. 

Cua 

anx' 


i  of  an  riff:i'er  of  ",.- 
efense  F^tos  ut  isf  t,he  N,,^tiona! 
not  111  'lie  FVdera!  sep>0'  e,  or  r-f 
'2i  or  State  civil  offiLiai   anv 


iawfiii  or  unauthorized  act  on  ttie  p<in 
of  such  troops  would  not  be  exru.sabie 
on  the  ground  that  it  was  the  rpsuit  of 
an  order  rweived  from  any  siirh  officer 
or  official  As  directed  by  tiie  Annv 
Chief  of  Staff,  ser\noe  will  Ik'  pro\-!ded 


oh  3-2, 


''.  '-•  l' 


■15. 


§  5C1  4     Martmi  law 

ii  is  uiiiikei^  ihdt  situations  requiring 
the  commitment  of  Federal  Armed 
Forces  will  necessitate  the  declaration 
of  martial  law.  When  Federal  Armed 
Forces  are  committed  in  the  event  of 
civil  disturbances,  their  proper  role  is  to 
support,  not  supplant,  civil  authority. 
Martial  law  depends  for  its  justiBcation 
upon  public  necessity.  Necessity  gives 
rise  to  its  creation;  necessity  justifies  its 
exercise;  and  necessity  limits  its 
d:iTi>Mo-  The  rxtent  of  the  military 
;   n  e  os»'0  ami  the  actual  measures 
ta».H,n,  oonseqiient'v,  wol  ■,0-pendupon 
thre.i!  to  croer  and  public 

tf.e  time.  In  most 
o  0  son  to  impose  martial 
\  tf  e  President,  who 
rrjr.'  es  his  decision  by  a 
h  usually  contains 
ooeming  its  exercise 
s  t,h(>rf^on. 


act; 


if.Ol 


'^  h  .cti  ex^'^ 


i0.5tdnces  orie 
idw  ,s  made  f 
riomaov  ann 


rcH,  iriiTiat  i 
IS  :ris*n.;ot 
nd  aro,'  \\:r 


'fi. 


ISC', 5     Prcte^vor  C.1  ff><i»tB'  p'op^Oi. 

1  .0  of  me  United  states  to 

pro  !-      .  oeral  property  or  functions  by 
intervention  with  Federal  Armed  Forces 
is  an  accepted  principle  of  our 
Government.  This  form  of  intervention 
is  warranted  only  where  the  need  for 
protection  exists  and  the  local  dvil 
authorities  cannot  or  will  not  give 
adequate  protection.  This  right  is 
exercised  by  executive  authority  and 
extends  to  all  Federal  property  and 

fiinHirinc 

S  SC 1 .6     Lna  oi  commtUnenL 

The  use  of  Federal  Armed  Forces  for 
civil  disturbance  operations  should  end 
as  soon  as  the  necessity  therefor  ceases 
and  the  normal  civil  processes  can  be 
rest  ^- '  Het  mination  of  theend  of  the 
nee  HS'.   \  n  ;   t,e  made  by  the 
Department  of  the  Army  after 
coordination  with  the  Department  of 
Justice. 

k,pnnft,h  I,    r,>«>r)0.<ri 

Afir.y  /  cUefui  lit'giitcr  Liaison  Officer. 

[FR  Doc  93-16185  Filed  7-12-«3;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Pert  552 


Improper  Associations  o1  Personnel  on 
the  Installation  of  Ft  Jackson,  SC 

AGENCY:  Department  of  the  Army.  tXDD. 
ACTION:  Proposed  rule 

SUMMARY:  This  action  establishes  32 

CFR  Part  552,  Subpart  K.  Improper 
Associations  of  Personne!  and 
authenticates  Fort  Jackson  R^-^gulation 

600-5,  This  subpart  contains  the 
association  procedure's  between 
permanent  party  soldiers  or  avilian 
employees  and  soldiers-m-lraining, 
receptees  or  hoidovers  on  the 
installation  of  Fort  Jackson,  South 
Carolina 

OATHS:  Written  comments  must  be 
submitted  not  later  than  August  12, 
1993 

ADDRESSES:  Comments  should  be  sent 
to;  US  .^.Tr.y  Training  Center  and  Fort 
Jackson,  Office  of  the  Staff  Judge 
Ad'.'ocate,  Fort  J,3ckson,  SC  29207-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

CPT  Thomas  VI  Ga^ne.  Trial  Counsel. 

(803)  734-6311 

SUPPI.EMENTARY  INFORMATION;  This 

subpart  applies  to  all  permanent  party 
soldiers,  civilian  em.pioyees,  sold;ers-in- 
training,  receptees  and  hoidovers.  as 
defined  herein,  on  or  off  Fort  Jackson. 
Any  violation  of  this  part  by  a 
perm.anent  partv  soldier,  except  for  a 
violation  of  5  5  5  Z  '.  36,  provides  a  ha.s;« 
for  punitive  action  under  the  Uniform 
Code  of  Military  J^^stice  as^amst  the 
violating  permanent  party  soldier  Any 
violation  of  this  subpart  by  a  civilian 
employee,  except  for  a  violation  of 
§  552  1 36,  provides  a  basis  'o  impose 
disciplinary  procedures  contained  in 
applicable  Fort  Jackson.  Training  and 
Doctnne  Ccmm.and,  .Anny  or 
Department  of  Defense  directives  and 
regulations  against  the  violating  civii:an 
employee,  Violation  of  this  subpart  by  a 
soldier-in-training,  receptee  or  holdover 
does  not  provide  a  basis  for  punitive 
action  under  the  Uniform  Code  of 
Military  Justice  against  the  violating 
soldier-in-training.  receptee  or  holdover 

Executive  Order  12291 

This  proposed  rule  is  not  affecled  by 
Executive  Order  12291 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  has  no 
bearing  on  this  proposed  rule. 


Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
suDJect  to  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  32  CFR  Part  552. 
Subpart  K 

Military  personnel,  Government 
employees,  Fraternization. 

PART  552— [AMENDED] 

Accordingly.  32  CFR  part  552,  subpart 
K  is  ^dd^d  *o  r«ad  as  fdiiows; 

S*jDpafi  K — *mpfop«f  A«scx:lat)on  of 

P«noon«) — ft  JecJwon 

Sac 

552.131  Purpose. 

552.132  Scope. 

552.133  Definitions. 

552.134  Improper  associations  prohibited. 

552.135  Reporting  procedures. 

552.136  Dissemination. 

552.137  Responsibilities. 

552.138  Management  Information 
Requirements  (MIR). 
Authority:  10  U  S.C.  Ch.  47 

Subpart  K — Improper  Association  of 

Personnel — Ft  Jackson 

§552.131     PMfQona 

This  subpart  proliibits  improper 
associations  between  permanent  party 
soldiers  or  civilian  employees  and 
soldiers-in-training,  receptees  or 
holdovers.  Improper  asso<  lation  is 
harmful  to  mission  accomplishment. 
The  goal  of  this  subpart  is  to  establish 
and  maintain  the  training  environment 
necessary  to  develop  pride,  motivation. 
military  skills,  discipline  and 
confidence  in  soldiers-in-training, 
receptees  and  holdovers. 

1552.132    Scope. 

This  subpart  applie>  to  aii  permanent 
party  soldiers,  civili.3n  employees, 
soldiers-in-training,  receptees  and 
holdovers,  as  defined  herein,  on  or  off 
Fort  Jackson.  Any  violation  of  this  part 
by  a  permanent  partly  soldier,  except  for 
a  violation  of  §552.136,  provides  a  basis 
for  punitive  action  under  the  Uniform 
Code  of  Military  Justice  against  the 
violating  permanent  party  soldier.  Any 
violation  of  this  subpart  by  a  civilian 
employee,  except  for  a  violation  of 
S 552.136,  provides  a  basis  to  impose 
disciplinary  procedures  contained  in 
applicable  Fort  Jackson.  Training  and 
Dtxrtnne  Command.  Army  or 
Department  of  Defense  directives  and 
rt>gulations  against  the  violating  civiUan 
employee  Violation  of  this  subpart  by  a 
soldier-in-training,  receptee  or  holdover 
does  not  provide  a  basis  for  punitive 
action  under  the  Uniform  Code  of 
Military  Justice  against  the  violating 
soldierin-fjaining,  receptee  or  holdover. 


1552.133    Definitions. 

(a)  Improper  association.  Ajiy  actual 
or  attempted  personal  relationship, 
association,  contact  or  socializing 
between  any  permanent  party  soldier  or 
civilian  employee  and  any  soldier-in- 
training.  receptee  or  holdover,  on  or  of^ 
Fort  Jackson,  that  is  not  required  to 
accomplish  the  training  mission.  This 
includes,  but  is  not  limited  to  the 
following  actual  or  attempted  personal 
relationships,  associations,  contacts,  or 
socializing  between  an)  permanent 
party  soldier  or  civilian  employee  and 
any  soldier-in-training,  receptee  or 
holdover: 

(1)  Gambling  or  wagering. 

(2)  Touching  of  a  sexual  nature, 
handholding,  embracing,  caressing, 
dating  or  any  other  meeting  that  is  not 
official  in  nature,  kissing,  engaging  in 
sexual  intercourse,  sexual  fondling  or 
sodomy, 

(3)  Using  sexually  explicit,  suggestive, 
or  obscene  language  or  gestures. 

(4)  Accepting  or  providing  gifts  or 
finrors. 

(5)  Loaning  or  horrov,ing  mioney. 

(6)  Drinking  or  pro%iding  alcoholic 
beverages. 

(7)  Dancing. 

(8)  A  permanent  party  soldier  or 
civilian  employee  permatting  or  inviting 
any  soldier-in-training,  receptee,  or 
holdover  to  enter  into  or  nde  in  a 
privately-owned  vehicle  that  is  ov\med, 
operated,  maintained,  or  occupied  by  a 
permanent  party  soldier  or  civilian 
employee;  a  soldier-in-training.  receptee 
or  holdover  entering  into  or  riding  m  a 
privately-owned  vehicle  that  is  owned, 
operated,  maintained,  or  occupied  by  a 
permanent  party  soldier  or  civilian 
emiployee.  These  prohibitions  shall  not 
preclude  transportation  of  soldiers-in- 
trai.ning,  receptees  or  holdovers  in  cases 
of  medical  or  other  emergencies  when 
military  transportation  is  not  available, 
or  in  specific  cases  when  authorized  by 
a  company  commander  or  superior 
commander, 

(9)  A  permanent  party  soldier  or 
civilian  employee  entering  any  living 
quarters  or  latrines  designed  for 
soldiers-in-training,  receptees  or 
holdovers  of  the  opposite  sex,  unless 
required  by  official  duties,  or  in  the 
performance  of  police  or  fire-fighting 
duties,  or  in  the  case  of  an  emergency; 
soldiers-in-training,  receptees  or 
holdovers  inviting  any  permanent  party 
soldier  or  civilian  employee  to  enter  any 
living  quarters  or  latrines  designed  for 
soldiers-in-training,  receptees  or 
holdovers  of  the  opposite  sex.  unless 
required  by  official  duties,  or  in  the 
performance  of  police  or  fire-fighting 
duties,  or  in  the  case  of  an  emergency. 
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(10)  A  permanent  party  soldier  or  a 
civilian  employee  permitting  or  inviting 
any  soldier-in-training,  receptee,  or 
holdover  to  enter  into  any  living 
quarters,  on  or  off  Fort  Jackson,  that  arp 
assigned  to,  occupied,  rented,  ovvnf-d,  or 
maintained  by  a  permanent  par^y 
soldier  or  a  civilian  employee,  unless 
required  by  official  duties.'or  in  the  rase 
of  an  emergency,  a  soldier-in-»rair.:rt 
receptee  or  hoKiovsr  enienni;  into  arv 
living  quarters,  on  or  off  Fort  JacLson , 
that  are  assigned  to,  occupied,  rented. 
ovtT.ed.  or  maintained  by  a  permanent 
party  soldier  or  a  r.ivilian  <jr,ipioyee, 
unless  required  by  officia!  duties,  or  in 
the  case  of  an  emergencv 

(11)  Attendance  by  a  permanent  party 
soldier  or  civ  :iian  ernpioyee  at  a  party 
or  social  gathenng  at  which  a  solaier'u,' 
training,  receptee  or  holdover  is  presenf, 
unless  surh  party  or  social  gathering  is 
sponsored  by  a  military  unit  on  Fort' 
Jackson  and  permanent  party  soldiers  or 
civilian  employees,  as  well  as  soldiers- 
in-training,  receptees,  or  holdovers  have 
been  invited  by  the  military'  unit 
sponsonng  tlie  party  or  scx-ml  gathering 

fb)  Pprmanent  party  soldier  (1)  Anv 
soldier,  other  than  a  soldier- uMraining 
receptee  or  holdover,  as  defined  in 
paragraphs  (d],  (e).  and  (fl  of  ;his 
section, 

(i)  Assigned  or  attarJied  to  any 
military  organization  at  Fort  Jackson  or 

(ii)  Performing  duty  at  Fort  Jackson 
including  National  Guard  and  Reserve 
soldiers  on  acrtive  duty  or  active  duty  for 
training, 

(2)  Soldiers  who  have  completed 
accession  processing  into  active  duty  ?.'.. 
Fort  Jackson  from  a  Reserve/National 
Guard  status,  and  who  have  previously 
completed  basic  training  and  a  Military 
Occupational  Specialty  i'MOS)- 
producing  school,  and  who  are  being 
retained  in  the  120lh  Adjutant  General 
(AG)  Battalion  (Reception)  awaiting 
receipt  of  a  security  clearance  prior  to 
attending  an  additional  MOS-producing 
school  which  requires  a  security 
clearance, 

(3)  Prior  service  soldiers  assigned  to 
the  120th  AG  Battalion  (Reception)  who 
are  pending  port  call  instructions  for  an 
overseas  assignment. 


(4)  Soldiers  in  the  grade  of  E~4  and 
above  in  the  4th  Training  Bngade  who 
are  attending  reclassification  training 

Ci,'  Soldiers  assigned  or  at;,B'  hfti  f- 
ar.y  mihiary  crganization  at  any 
installation  who  are  performing 
temporary  duty  (TDY)  at  Fort  Jackson 

15)  Soldiers  at  Fort  Jackson  for 
mobilization,  demobilizadon.  or 

Estimated  Time  cf  Separation  (ETS) 
processing 

(7)  Holdovers  who  have  been 
designated  by  bridage  commanders,  In 
writing,  as  permanent  party  soldiers. 

(c)  Civilian  employee.  All  non- 
military,  i.e..  civilian  persons  employed 
by,  working  at,  assigned  to  or  attached 
10  finy  organization  or  activity  at  Fort 
Jackson,  including,  but  not  limited  to, 
personnel  who  are  temporary  or 
permanent  overhires.  part-time 
employees,  seasonal  (summer  hire) 
workers,  employees  of  non-appropriated 
fund  instrumentalities,  contractors,  and 
employees  of  contractors. 

(d)  Receptee.  All  Active  Army.  Army 
National  Guard  and  Army  Reserve 
personnel  processing  through  the  120th 
AG  Battalion  (Reception),  for  entry  into 
Basic  Combat  Training  (BCT)  or 
.A.dvanced  Indi\'idual  Training  (ATT), 
except  those  4th  B-.ende  personnel.  E- 
4  '^vi  .3 '•)■:; vt-,  drts^'":r,c>ed  ;n  paragraph 
i,rijs,3,  cf  's.lS  sectiQ::. 

(e)  Soldier-in-training.  All  Active 

\.-my.  .\rmy  National  Guard,  and  Army 
Reser\'e  personnel  assigned  or  attached 
1 0  Fort  Jackson  for  the  purpose  of 
attending  BCT  cr  .AIT 

(f)  Holdover.  Any  graduate  of  BCT  or 
AIT  who  has  not  departed  Fort  Jackson 
for  administrative  reasons,  any 
r.ongraduate  of  BCT  or  AIT  who  is  in 

remedie!  training  after  course/cycle 

graduation,  or  anv  soldier  who  is 
n^moved  from  ,BCT  nr  AIT  for 
administrative  reasons;  provided, 
however,  that  bngade  commanders  may 
designate,  in  WTumg,  a  holdover  as  a 
pennanen!  party  .soldier,  in  which  case 
such  holdover  is  considered  e 
permanent  party  soldier  as  de«;ribed  In 
paragraph  (b);'S)  of  this  section. 


1 552. 1  ^4     lmprop«f  BMCKUsttoni 

Impr'„,;,>er  a^so'  iii;;i,'.c.<,  '*••' ween  any 
permanent  party  soldier  or  civilian 
employee  and  any  soldier-in-tralnlng, 
receptee,  or  holdover  is  prohibited. 

All  suspected  violations  of  this 
subpart  will  be  reported  to  the  unit 
commander,  or  directors/heads  of  staff 
agencies  of  personnel  Involved,  or  to  the 
Military  Policy. 

I  ,SS2  1  JC      L)i»s,#!"n!n«tiC'-., 

Personnel  will  be  informed  of  the 
provisions  of  this  subpart  as  follows: 

(a)  Permanent  party  soldiers — within 
five  working  days  of  assignment  or 
attachment  to  Fort  Jackson  and  again 
semi-annually  during  the  months  of 
March  and  September.  Those  permanent 
party  soldiers  at  Fort  Jackson  for 
mobilization/demobilization  or  ETS 
processing  will  be  informed  within  one 
working  day  of  reporting  to  Fort 
Jackson.  Personnel  present  at  Fort 
Jackson  for  TDY  will  be  informed 
within  one  working  day  of  reporting  to 
Fort  Jackson. 

(b)  Civihan  employees — within  five 
working  days  of  assignment  or 
attachment  to  Fort  Jackson  and  again 
semi-annually  during  the  months  of 
March  and  September. 

(c)  Sqldiers-in-training — prior  to 
beginning  each  new  training  cycle. 

(d)  Receptees— during  processing  at 
the  TAG  Battalion  (Reception). 

(e)  Holdovers — upon  graduation  or 
iipnn  rploosB  nr  rem'^\'il  from  training, 

§  552.  \ 37     Rd»poo»ibtiit»*». 

.'^dajor  subordinate  commanders  and 
directors/heads  of  sta^  agencies  will 
establish  procedures  to  ensure 
compliance  with  this  subpart. 

I  :^.i  pr.^^sea  rule  does  not  require 
an  MIR. 

Ar-)  /cj-.-.  ^.tg-iter Liaison  Officer. 

(FR  Doc  93-16186  Filed  7-12-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pert  63 
[FRL-4575-9] 

Hazardous  Air  Pollution:  Propo9«<j 
Regulation*  Governing  Equivalent 
Emlaalon  Limitation*  by  Permit 

AGENCY:  Environmental  Protection 
Agency  [EPA). 
ACnON:  Proposed  njle 

SUMMARY:  The  proposed  rule  would 
implement  section  112(j)  of  the  Clean 
Air  Act  (Act),  as  amended.  The 
proposed  rule  establishes  requirements 
and  procedures  for  the  owners  or 
operators  of  a  ma|or  source  of  hazardous 
air  po!lurant{s)  (H.\Fs)  to  follow  in 
order  to  comply  with  section  112(j).  The 
proposed  ruie  also  contains  guidance  for 
reviev/mj?  agencies  m  implementing 
section  n2()),  to  maintain  consistency 
in  these  reviews  After  the  effective  date 
of  a  title  V  permit  program  in  a  State 
(but  not  before  May  15.  1994;.  each 
owner  or  operator  of  a  maior  source  m 
a  source  category  for  which  the  EPA  was 
scheduled  to,  but  failed  to  promu!g.9te  a 
maximum  achievable  control 
technology  (MACT)  standard  would  be 
required  to  submit  an  application  for  a 
permit,  permit  revision,  or  permit 
renewal  containing  case-by-case  MACT 
emission  limits  that  are  at  least  as 
stringent  as  the  Federal  M-*iCT  standard 
would  have  been 

DATCS:  Comments.  Comments  must  be 
received  on  or  before  August  27,  19^.1 

Public  Hearing  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  !uiy 
27.  1993,  a  public  hearing  will  be  held 
on  August  11,  1993.  beginning  at  10 
a.m  Persons  interested  in  attending  the 
heanng  should  call  Theresa  Adkins  at 
(919)  541-5545  to  ensure  that  a  hearing 
will  be  held. 

Bequest  to  Speak  at  Heanng  Persons 
wishing  to  present  oral  testimony  m,ust 
contact  the  EPA  by  July  27,  1993' 
ADDRESSES:  Comments  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docitet  (LE-131), 
Attention  Docitet  Number  A-93-32  (see 
Docket  section  below),  room  M1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW  .  Washington.  DC 
20460 

Public  Heanng  L' anyone  contacts  the 
EPA  requesting  a  public  heanng,  it  will 
be  held  at  the  EPA's  Environmental 
Research  Center  auditorium.  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Theresa  Adkins.  U  S 


Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina. 
27711.  telephone  number  (919J  541- 
5645. 

Docket.  Docket  No.  A-93-32, 
containing  supporting  information  used 
in  developing  the  proposed  rule  is 
available  for  public  inspection  and 
copying  between  8:30  a.m,  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  Docket,  room  Ml 500,  U.S. 
Environmental  Protection  Agpncv.  401 
M  Street.  SW..  Washington,  DC  20460 
A  reasonable  fee  may  be  charged  for 
copying 

TOfl  FURTHEH  WFOHMATION  CO»frACT:  Ms 
Katharine  Kaufman,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina.  27711,  telephone 
(9191  541-0102 
SUPPLEMENTARY  INFORMATtON:  The 

information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Summary  of  Proposed  Rule 
D.  Background  Discussion 

A.  Clean  Air  Act  Amendments  Section  112 

B.  Oean  Air  Act  Amendments  Provisions 
for  Equivalent  Emission  Limitation  by 
Permit 

C  Implementation  Principles 
in  Summary  and  Rationale  for  §^63.50 
Through  63  57  of  the  Proposed  Rule 

A.  Section  63  50— .Applicability 

B.  Section  63  51— Detlnitions 

C  Section  63  52— Requirements  for 

Existing  Sources 
D  Section  63  5.3 — Application  Content  for 

a  Case-by-Case  M.^CT  Determination 

E.  Section  63  54 — Preconstruction 
Requirements  for  New  .Sources 

F.  Section  63.55 — Pennit  Requirements  for 
New  Sources 

G.  Section  63  56 — Maximum  Achievable 
Control  Technology  (MACT) 
Determinations  for  Sources  Subject  to 
Case-by<^se  Determination  of 
Equivalent  Emission  Limitations 

H.  Section  63  57— Requirements  for  Case- 
by-Case  Determination  of  Equivalent 
Emission  Limitations  After  Promulgation 
of  a  Subsequent  MACT  Standard 
rV'  Discussion  of  the  Relationship  of  the 
Proposed  Re<iuirements  to  Other 
Requirements  of  t.he  Act 

A.  Section  11 2(g)     Requirements  for 
Constrj(  ted.  Reconstructed,  and 
Mo<iified  Ma|or  Sources;  and  Subsequent 
Standards  under  Section  112(d)  or 
Section  112(h). 

B.  Section  112(1)    Delegation  Process 
C  Section  112(i)(5)    Early  Reductions 

Program 
V  Adrr,;n:st'at;ve  Requ.rements 
A   Execiitive  Oder  12291 
B  Regulatory  Flexibility  Act 
C  Paf)erwork  Reduction  Act 

The  purpose  of  this  notice  is  to 
provide  the  public  with  the  opportunity 
to  comment  on  the  proposed  rule 
implementing  the  requirements  of 
setnion  112(1)  of  the  Act.  This  preamble 


is  organized  to  serve  readers  needing  (1) 
an  overview  of  the  proposed 
requrrements  of  the  section  112(j) 
program,  and  (2)  a  detailed  discussion 
of  the  alternatives  considered  in 
developing  the  proposed  requirem.ents. 

The  first  section  provides  an  overview 
of  the  -equirements  of  the  regulations 
being  proposed  today. 

The  second  section  provides 
background  information  on  section 
112(1)  in  the  context  of  the  1990 
amendments  to  the  Act. 

The  third  section  provides  a  detailed 
discu'^sion  of  the  requirements  of  the 
proposed  rule  and  the  rationale  for  these 
requirements,  including  other  regulatory 
options  that  were  considered 

The  fourth  seciion  of  this  pream.ble 
discusses  the  relationship  of  the 
proposed  requirements  of  section  112(j) 
of  the  Act  with  other  requirements  of 
the  Act  under  other  subsections  of 
section  112. 

The  fifth  section  of  this  preamble 
demonstrates  that  the  proposed 
rulemaking  is  consistent  with  a  number 
of  federal  administrative  requirements. 
This  preamble  makes  use  of  the  term 
"State,"  usually  meaning  the  State  air 
pollution  control  agency  which  would 
be  the  permitting  authority 
implementing  the  section  1 12(j) 
program.  The  reader  should  assume  that 
use  of  the  word  "State"  also  applies,  as 
defined  in  section  302(d)  of  the  Act.  to 
the  District  of  Columbia  and  territories 
of  the  United  States,  and  may  also 
include  reference  to  a  local  air  pollution 
control  agency.  These  agencies  can 
either  be  the  permitting  authority  for  the 
area  of  their  jurisdiction  or  assist  thQ 
State  or  EPA  in  implementing  the 
section  112(j)  program.  In  some  cases, 
the  term  "reviewing  agency"  is  used 
and  can  refer  to  both  State  agencies  and 
to  local  agencies  (when  the  local  agency 
directly  makes  the  determinations  or 
assists  the  State  in  making  the 
determinations).  The  term  "reviewing 
agency"  may  also  apply  to  the  EPA, 
where  the  EPA  is  responsible  for  the 
program. 

The  proposed  rule  and  preamble 
make  a  number  of  references  to  three 
regulations  which  have  not  yet  been 
proposed.  The  first  is  subpart  A  to  40 
CFR  part  63.  This  subpart  would 
provide  general  provisions  that  would 
apply  to  all  subparts  of  part  63, 
including  the  proposed  rule.  The  EPA 
expects  these  general  provisions  to  be 
promulgated  before  today's  proposed 
rule  is  promulgated.  The  second  is  the 
rule  governing  constructed, 
reconstructed,  or  modified  major 
sources,  which  EPA  intends  to  propose 
in  additional  sections  of  subpart  B  to  40 
CFR  part  63,  The  third  is  the  federal 
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operating  permits  program  which  EPA 
intends  to  promulgate  as  40  CFR  part 
71.  Today's  proposed  rule  and  this 
preamble  refer  to  'Tart  70  or  Part  71" 
permits.  At  this  time,  only  40  CFR  p&rt 
70  has  been  promulgated,  but  i;  is 
expected  that  part  71  vval  be 
promulgated  before  thie  promulgation 
date  of  today's  proposed  nile 

I.  Sumjnary  of  Proposed  Rule 

The  rule  proposed  today  would 
implement  'he  requirements  of  .sec1;nr; 
112(j)  of  the  Clean  Air  Act,  as  amended 
in  1990.  SecUon  112(j)  establ-:,shes 
requirements  for  reg^jiation  of  maior 
sources  of  hazardous  air  poUutan's  :n 
the  event  that  EP.*l  lags  m.ore  than  IS 
months  behind  schedule  in  issuing  a 
control  technology  standard  for  an 
industry. 

Section  112  requires  EP.A  to  set 
maximum  achievable  control 
technology  (Nt'\CT)  standards  for  all 
categories  of  major  sources  of  hazardous 
air  pollutants  by  November  15,  2000. 
EPA  is  required  to  issue  a  schedule  for 
regulating  ail  soun;:e  categories  within 
two,  four,  seven,  or  ten  years  cf 
enactment.  The  Agency  on  September 
24.  1992  proposed  the  draft  source 
catPi^ory  schedule  for  star.dard.s  m  the 
Federal  Register. 

Section  112())  would  be  tri,i^ered  if 
EPA  has  failed  to  promulgate  a  M^CT 
standard  for  a  source  category  IS 
m.onths  after  the  deadline  listed  m  the 
final  schedule.  Under  the  proposed  rule, 
the  owner  or  operator  of  each  major 
source  with  emission  units  in  that 
category  would  have  to  apply  for  a  case- 
by-case  (faciii'y-specific)  determination 
of  maximum,  achievable  control 
terhnology.  Section  112{jj  requirements 
apply  in  a  state  beginning  on  the 
effective  date  of  a  permit  program 
established  under  title  V  of  the  Act,  but 
not  before  May  15,  1994, 

Case-by-case  NL^CT  determinations 
would  be  made  by  the  permitting 
authority.  This  generally  would  be  trie 
state  air  pollution  control  agency,  but  in 
some  circumstances  could  be  EP.A  or  a 
local  air  pollution  control  agency. 

Once  a  source  category  becomes 
subject  to  112(j).  the  proposed  rule 
would  require  MACT  for  all  emission 
units  In  that  source  category  that  are: 

•  Part  of  an  existing  major  source 

•  Part  of  a  new  major  source 

•  New  emission  units  added  to  a 
m.ajor  source 

An  emission  unit  would  be 
considered  "new"  if  construction  or 
reconstruction  commenced  after  the 
section  112(e)  deadline.  The  section 
112(e)  deadline  is  the  scheduled  date  for 
issuing  a  national  MACT  standard 
applicable  to  thoso  emission  units. 


The  proposed  rule  would  require 
owners  or  operators  of  new  and  exi,sti.",2 
sourf;es  covered  by  112{ji  to  apply  for 
;,ase-by-case  determination  of  NIACT 
erTussions  limitations  by  the  permitting 
authority.  Section  6,3  ,53  specifies  the 
required  contents  of  tiiest?  applications. 

Permitting  authorities  would 
determine  M,\CT  em.ission  limitations 
for  emission  units  based  on  principles 
established  m  §63,56  and  a  m,ore 
detailed  guidance  document  tilled 
'  Draf^  Guidelines  for  MACT 
Determinations."  which  the  EPA  is 
making  available  today  for  comment. 
(The  Draf^  GuideUnes  are  also  available 
through  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161,  or  at 
(703)  487-4650.  The  NTIS  document 
number  is  PB93-1 83283).  Comments  on 
the  Draft  Guidelines  should  be 
submitted  together  with  comments  on 
today's  rule.  The  Draft  Guidelines 
contain  procedures  for  evaluating 
whether  a  control  technology  is 
consistent  with  the  minimum 
requirements  established  in  section 
112(d)  of  the  Act.  Because  section 
112(j)(5)  requires  that  case-by-case 
MACT  determinations  be  "equivalent  to 
the  limitation  that  would  apply  to  such 
source  if  an  emission  standard  had  been 
promulgated  in  a  timely  maimer  under 
subsection  (d),"  EPA  believes  that 
consideration  of  the  Guidelines  is  a 
crucial  component  of  the  n2(j)  case-by- 
case  M-^LT  determination  process 

Permiils  for  new  and  existing  sources 
subject  to  section  112(j)  would  have  to 
contain  the  elements  listed  in  §  63.54(c). 
(Today's  proposal  Includes 
requirements  for  the  substantive  terms 
cf  pennits  end  the  content  of  permit 
applications  because  the  operating 
permits  rules  do  not  include  similar 
requirements). 

Existing  major  sources  would  be 
required  to  comply  with  their  MACT 
emissions  limitations  by  the  date  set  by 
the  permitting  authority,  which  can  be 
no  mo.'-e  trian  three  years  after  permit 
issuance.  New  sources  would  have  to 
comply  with  their  M.\CT  limits  at 
perm.it  issuance. 

Under  other  federal  or  .state 
regulations,  many  new  sources  covered 
by  section  112(j]  will  be  required  to 
obtain  approval  of  the  design  of  their 
hazardous  air  pollutant  control 
equipment  pnor  to  constniction, 
Preconstruction  approval  wiii  be 
mandatory  for:  (1)  New  sou.Tes  th,at  e'e 
subject  to  forthcoming  regulations 
implementing  section  112(g)  of  the  Act, 
and  (2)  new  sources  in  states  that 
require  operating  permit  issuance  or 
revision  prior  to  construction 


F::ir  ,r,ew  sources  not  reqiiired  to 
undergo  preconstnirtion  .-eview.  sth'es 
may  elect  to  provide  a  preconstruction 
MACT  determination  process 
containing  elements  set  out  in  §  63.54. 
Procedures  for  incorporating  such 
emission  limitations  subsequently  into 
operating  permits  are  described  in 
§63.55.  Another  voluntary  option  for 
these  sources  is  to  obtain  an  operating 
permit  or  permit  revision  prior  to 
construction,  so  long  as  the  State's  part 
70  operation  permit  program  proviaes 
for  that  option. 

Finally  §63.57  of  today's  proposal 
establishes  requirements  for  complying 
with  a  112(d)  standard  that  is 
promulgated  subsequent  to  a  case-by- 
case  MACT  determination  under  112(j). 

The  terra  "emission  unit"  in  the 
proposed  rule  corresponds  to  the  term 
"source"  in  section  112  of  the  statute. 
EPA  has  chosen  to  use  "emission  unit" 
rather  than  "source"  to  avoid  creating 
any  misperception  that  the  section 
112(j}  nlle  could  somehow  constrain  the 
Agency's  flexibility  to  define  source  in 
other  rulemakings  under  section  112, 
including  national  MACT  standards  for 
each  source  category  to  be  issued  under 
subsection  (d)  or  (h). 

II    Bafkijrounii  Disru^siun 

A.  Clean  Air  Act  Amendments.  Section 
112 

The  Clean  Air  Act  amendments  of 
1990  (Public  Law  101-549)  contain 
major  changes  to  section  112  of  the  Act 
I>ertaining  to  the  control  of  hazardous 
air  pollutant  (HAP)  emissions.  Section 
112(b)  includes  a  HAP  Ust  that  is 
composed  of  189  chemicals,  including 
172  specific  chemicals  and  17 
compound  classes.  Section  112(c) 
requires  publication  of  a  list  of  source 
categories  and  subcategories  of  major 
sources  emitting  these  HAPs,  and  of 
area  sources  warranting  regulation. 
Section  112(d)  reouires  promulgation  of 
emission  standaros  for  each  Usted 
source  category  or  subcategory 
according  to  a  schedule  set  forth  in 
section  112(e). 

B.  Clean  Air  Act  Amendments. 
Provisions  for  Equivalent  Emission 
Limitation  by  Permit 

1.  General  Requirements  of  Section 
112(j) 

The  amendments  to  section  112 
include  new  section  112(j).  This  section 
is  entitled  "Equivalent  Emission 
Limitation  by  Permit."  Subsection 
112(j)(2)  of  the  Act  provides  that  section 
112(j)  applies  if  EPA  misses  a  deadline 
for  promulfffition  of  a  standard  under 
ll2:d;  pstat„'l,i,stiefl  in  the  "source 
category  schedule  for  standards": 
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In  the  event  that  the  Administrator  fails  to 
promulgate  •  standard  for  a  category  or 
subcategory  of  major  sources  by  the  date 
established  pursuant  to  subsection  (e)(1)  and 
(3).  and  begm^i.^g  18  months  after  such  date 
(but  not  prior  to  the  effective  date  of  a  permit 
program  under  title  V),  the  owner  or  operator 
of  any  major  source  in  such  catet^ory  or 
subcategory  shall  submit  a  permit 
application. 

The  ovsTier  or  operator  of  a  major 
source  s\ibject  to  the  provisions  of 
section  112(j)  is  required  under 
subsection  112(i)(3)  to  submit  a 
complete  permit  application  18  months 
afler  the  missed  promulgation  deadline 

By  the  date  established  by  paragraph  \2]. 
the  owner  or  operator  of  a  major  source 
subject  to  this  subsection  shall  file  an 
application  for  a  permit. 

Subsection  n2(j)(3)  also  requires  that 
EPA  must  establish  requirements  for 
permit  applications,  including  content 
and  critena  for  the  reviewing  agency  to 
determine  completeness.  In  addition, 
subsection  112(j)(3)  provides  that  if  the 
reviewing  agency  deems  the  application 
Incomplete,  or  disapproves  the 
appUcation,  then  the  applicant  has  up  to 
six  month*  to  revise  and  resubmit  the 
application. 

Subsection  112(j)(5)  establishes  a 
requirement  for  case-by-case  M\CT 

determinations: 

I 

The  permit  shall  be  issued  pursuant  to  title 
V  and  shall  contain  emission  limitations  for 
the  hazardous  air  pollutants  subject  to 
regulation  under  this  section  and  emitted  by 
the  source  that  the  Administrator  (or  the 
State)  determines,  on  ■  caae-by-case  basis,  to 
be  equivalent  to  the  limitation  that  would 
apply  to  such  source  if  an  emission  standard 
had  been  promulgated  in  •  timely  manner 
under  subsection  (d). 

Subsection  112(j)(5)  also  establishes 
compliance  dates: 

No  such  pollutant  may  be  emitted  in 
amounts  exceeding  an  emission  limitation 
contained  in  t  permit  Immediately  for  new 
sources  and,  as  expeditiously  as  practicable. 
but  not  later  than  the  date  3  years  after  the 
permit  Is  issued  fior  existing  source*  or  such 
other  complianca  date  u  would  apply  under 
subsection  (i). 

If  the  applicable  criteria  for  voluntary 
early  reductions,  established  under 
section  112(i}(5),  are  met.  then  this 
alternative  emission  limit  satisfies  the 
requirements  of  section  112(j).  provided 
that  the  emission  reductions  are 
achieved  by  the  missed  promulgation 
date. 

In  the  event  that  EPA  promulgates  a 
given  MACT  standard  for  the  applicable 
source  category  before  the  permit 
application  is  approved,  the  permit 
must  reflect  this  standard,  not  the  case- 
by-case  MACT  determination,  and  the 
source  shall  be  required  to  comply  by 


the  date  provided  under  subsection  (i). 
In  this  case,  the  owmer  or  operator  of  an 
existing  source  has  no  more  than  3  years 
to  comply,  and  the  owner  or  operator  of 
a  new  source  must  comply  immediately 
upon  is.suance  of  the  permit.  However, 
under  section  112ii)(2)  any  new  source 
that  commenced  construction  or 
."^construction  between  proposal  and 
promulgation  of  the  KL^CT  standard 
mav  elect  to  comply  with  the  proposed 
standard  for  three  years  in  lieu  of  the 
promulgated  MACT  standard,  if  the 
prr,rriu});;ated  MACT  standard  is  more 
I'r.ngent  than  the  proposal. 

In  the  event  that  EPA  promulgates  a 
given  M^CT  standard  after  the  permit 
containing  case-by-case  emission  limits 
is  issued,  sertion  112(i)(6)  allows  a 
longer  compliance  period; 

If  the  Administrator  promulgates  a 


standard  under  subsection  (d) 


after  the 


da'8  on  which  the  permit  has  been  Issued, 
the  Administrator  sor  the  State)  shall  revise 
such  permit  upon  the  next  renewal  to  reflect 
thf'  standard  promulgated  by  the 
Adnunistrator  providing  such  source  a 
reas<:inahle  time  to  comply,  but  no  longer 
than  8  ysars  after  such  standard  Is 
pmmuli^ated  or  8  years  after  the  date  on 
which  the  source  is  first  required  to  comply 
with  the  emissions  limitation  established  by 
paragraph  15),  whichever  is  earlier. 

2  Definition  of  Emission  Unit  and 
Applicability  of  New  Sourt:8  MACT 

M'VCT  determinations  must  be  made 
on  a  wide  variety  of  emitting  equipment 
at  major  sources  in  different  soture 
categories.  Today's  proposed  rule 
defines  "emission  unit"  In  a  way 
designed  to  allow  States  broad 
flexibility  in  designing  case-by-case 
M.ACT  emission  limitations.  This 
flexibility  is  essential  because  of  the 
variety  of  source  categories,  diverse  in 
Size  and  complexity,  which  may  be 
subiect  to  n2(j)  A  narrower  definition 
of   emission  unit"  would  make  it 
difficult  for  States  to  tailor  MACT 
determinations  to  the  equipment 
specific  to  a  particular  source  category. 

One  approach  the  EPA  considered, 
but  reiected.  would  be  to  require  new 
source  MACT  only  on  those  emission 
units  that  are  in  and  of  themselves 
"ma|or"  at  a  major  source^l.e.  those 
emission  units  at  a  major  sourt»  which 
tliemselves  emit  at  least  10  tons  per  year 
or  more  of  a  single  HAP,  or  25  tons  per 
year  or  more  of  a  combination  of  HAPa. 

Prior  to  a  missed  promulgation 
deadline,  through  section  112(g)  the 
statute  clearly  requires  new  source 
MACT  only  on  constructed  or 
reconstructed  major  sources.  Any  other 
equipment  added  to  an  existing  major 
source  would  be  a  modification  (unless 
specifically  exempted  from  regulation 


by  112(g)),  and  would  be  subject  to 
existing  source  MACT  levels  of  control. 
However,  the  language  of  section  112(i) 
is  somewhat  different  from  that  of 
112(g).  Section  112(j)  does  not  specify 
that  new  source  MACT  is  only 
appiicable  to  new  major  sources. 

The  EPA  believes  that  the  standards 
developed  through  section  112())  must 
anticipate  and  reflect  the  likely 
requirements  of  section  112(d)  and 
112(h).  The  basis  for  the  applicability  of 
new  source  MACT  selected  is  the 
section  112(j)(5)  requirement  that  cese- 
by-case  MACT  standards  must  be: 

"emission  limitations  for  the  harardous  air 
pollutants  •  •  •  emitted  by  the  source  that 
the  Administrator  (or  the  State)  determines, 
on  a  case-by-case  basis,  to  be  equivalent  to 
the  limitation  that  would  apply  to  such 
source  if  an  emission  standard  had  been 
promulgated  in  a  timely  manner  under 
subsection  (d)." 

As  discussed  in  section  I.C.  (below)  of 
this  preamble,  it  is  the  judgement  of 
EPA  that  112(j)  case-by-case  MACT 
standards  must  require  new  source 
M,^CT  to  be  applied  to  those  same 
sources  to  which  a  standard 
promulgated  under  section  112(d] 
would  apply  new  source  MACT, 
Therefore,  it  is  necessary  to  determine 
what  entity  is  considered  a  new  source 
under  section  112(d)  for  the  pu.'pose  of 
implementing  MACT  standards. 

Section  112(a)  provides  that  "new 
source"  shall  mean  a  "stationary  source 
the  construction  or  reconstruction  of 
which  is  commenced  after  the 
Administrator  first  proposes  regulations 
\mder  this  section  establishing  an 
emission  standard  applicable  to  such 
source,"  Section  112(a)(3)  gives 
"stationary  source"  the  same  meaning 
as  under  section  111(a),  i.e.  any  new 
"building,  structure,  facility,  or 
installation";  thus  the  term  stationary 
source  clearly  includes  both  major  and 
area  sources  under  section  112(a)(3). 
Section  112(d)  requires  MACT 
standards  to  be  set  for  "sources,"  and 
"sources"  can  be  both  major  and  area. 
Once  there  is  a  112(d)  standard  in  place, 
any  new  source  will  be  required  to  meet 
new  source  MACT  emission  limits,  as 
defined  by  the  standard. 

If,  however,  the  language  of  section 
112(g)  is  interpreted  as  dispositive  as  to 
whether  new  or  existing  source  MACT 
must  be  applied  to  any  given  Increase  in 
emissions,  new  sources  within  the 
definition  in  112(a)(4)  would  escape 
having  to  comply  with  new  source 
MACT  under  section  112(j).  But  if  a 
MACT  standard  establishes  a  definition 
of  source  that  would  apply  to  a  unit 
smaller  than  a  "major  source,"  this 
result  would  conflict  with  the 
requirement  for  section  112(j)  case-by- 
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r.a«;e  M^CTT  determinations  to  be 
equivalent  to  the  limitation  that  would 
apply  to  such  source  •  *   "."Yet  under 
this  reading,  although  major  sources 
adding  new  non-major  sources  could 
avoid  new  source  MACT  on  those  new 
sources,  if  MACT  is  then  set  under 
112(d)  for  area  sources  in  that  categorj', 
any  new  area  source  would  have  to  meet 
new  source  MACT.  This  would  be  an 
anomlous  result.  Therefore  EPA  today 
proposes  requiring  new  source  M.\CT 
on  all  constructed  or  reconstructed 
emission  units. 

The  EPA  today  requests  comment  on 
the  desirability  of  requiring  or  not 
requiring  new  source  MACT  on  all  new 
emission  units,  and  also  specifically 
requests  comment  on  the  question  of 
whether  new  source  MACT  should  be 
required  only  on  those  emission  units 
that  are  in  and  of  themselves  "major"  at 
a  major  source. 

3.  Subsequent  Changes  to  a  Major 
Source 

The  EPA  believes  that  section  112(j) 
emission  limitations  apply  to 
subsequent  changes  made  at  major 
sources  already  complying  with  case-by- 
case  MACT  limitations  under  112{j). 
where  EPA  has  not  promulgated  a  final 
standard  for  the  source  category  under 
section  112(d).  The  EPA  intends  to 
require,  in  subpart  A  of  this  part 
(§  63.5(b)(6)).  that  subsequent  changes  to 
a  major  source  already  complying  with 
a  section  112(d)  or  (h)  standard  shall 
comply  with  estabhshed  M^CT 
emission  limitations  for  the  source  to 
which  changes  are  made.  Therefore 
requiring  subsequent  changes  to  sources 
already  meeting  case-by-case  MACT 
emission  limitations  under  section 
112(j)  would  satjsf)'  the  112(j){5) 
statutory  requirement  that  case-by-case 
M.'KCT  determinations  under  112(j)  be 
"equivalent  to  the  limitation  that  would 
apply  to  such  source  if  an  emi.'ision 
standard  had  been  promulgated  in  a 
timely  manner  under  subsection  (d)  " 

The  EPA  requests  comment  on  this 
approach,  as  well  as  on  the  alternative 
approach  of  treating  112(j!  as  a  onetime 
permitung  requirement  applicable  18 
months  after  EPA  fails  to  set  a  relevant 
MACT  standard,  and  therefore  requiring 
subsequent  changes  at  mejor  sources 
with  112{j)  permits  to  comply  only  u-:th 
section  112(g) 

C  Implementation  Pnncjpies 

In  designing  guidance  for  case-by-case 
M^CT  determinations,  tiie  EPA's 
thinking  is  guided  primarily  by  the  need 
for  112{i)  standards  to  be  substantively 
equivalent  to  112(dj  M^CT  standards' 
Subsection  112{j)(5)  requires  that  a  case- 
bv-case  M^^CT  determination  be 


"equivalent  to  the  limitation  that  would 
apply  to  such  source  if  an  emission 
standard  had  been  promulgated  in  a 
timely  manner  under  subsection  (d)," 
and  subsection  112(j)(6)  requires 
eventual  compliance  with  subsequently 
promulgated  112(d)  standards. 
Consistency  in  standard-setting  will 
smooth  a  major  source's  eventual 
transition  from  compliance  with  112(j) 
to  compliance  with  112(d).  making 
implementation  of  toxics  control  easier 
on  both  States  and  industry. 

The  EPA's  other  major  goal  in 
establishing  112(j)  requirements  is  to 
achieve  and  maintain  consistency  across 
section  112  programs.  The  EPA  intends 
for  administrative  and  operational 
requirements  under  112(j)  to  be 
consistent  with  the  requirements  of 
section  112(g)  rules  for  construction, 
reconstruction,  and  modification  of 
major  sources  (to  be  proposed  as 
§§  63.40  through  63.48  of  this  subpart) 
and  with  the  general  provisions  for 
section  112  (established  in  subpart  A  of 
this  part).  Section  IV.  A.  of  this 
preamble  discusses  likely  overlapping 
requirements  and  major  substantive 
differences  across  these  programs. 

\l\   Surnmarv  and  Rationale  for 

§  J  bJ.5tJ  Ihrough  63.57  of  the  Proposed 

Rule 

This  section  of  the  preamble  is  a 
detailed  discussion  of  the  provisions  of 
the  proposed  rule.  This  discussion 
outlines  the  rationale  for  the  decisions 
that  were  made,  and  describes  other 
options  that  were  considered. 

A.  Section  63.50:  Applicability 

1.  Section  63.50(a).  Applicability 

Paragraph  63.50(a)  of  the  proposed 
rule  indicates  that  the  intent  of  the  rule 
is  to  implement  section  112(j)  of  the 
Act.  This  paragraph  indicates  that  112(j) 
applies  to  the  owner  or  operator  of  a 
major  source  of  HAPs  after  the 
"effective  date  of  a  title  V  program"  in 
each  State,  but  not  before  May  15. 1994. 

(aj  Effectiw  date  of  title  V.  The 
meaning  of  "effective  date  of  a  title  V 
program"  is  indicated  in  the  final 
regulations  for  implementation  of  title  V 
of  the  .At  Lnder  these  regulations. 
States  are  required  to  submit  a  permit 
program  for  review  by  the  EPA  on  or 
before  November  1 5,  1993.  The  EPA  is 
required  to  approve  or  disapprove  the 
permit  program  wiihm  one  year  after 
receiving  the  submittal.  The  EPA's 
program  approval  date  is  termed  the 
■  effective  date," 

The  effective  date  of  title  V  permit 
programs  is  defined  in  section  502(h)  of 
the  Act,  which  says  "The  effective  date 
of  a  permit  program,  or  partial  or 


interim  program,  approved  under  *    '    ' 
(title  V]  •   •  •  shall  be  the  date  of 
promulgation."  This  definition  is 
incorporated  into  the  operating  p>ermit 
regulations  as  40  CFR  70.4(g). 

This  language  refers  to  two  types  of 
title  V  programs:  one  type  where  the 
EPA  "approves"  the  title  V  program 
under  40  CFR  part  70  and  another  type 
where  the  EPA  "promulgates"  a 
program  under  40  CFR  part  71. 
Programs  "approved"  by  the  EPA  under 
part  70  will  be  develojjed  by  the  State 
or  local  area  and  submitted  to  the  EPA 
for  approval.  The  language  in  section 
502(h)  of  the  Act  makes  Siese  programs 
immediately  effective  upon  EPA 
approval.  Programs  "promulgated"  by 
the  EPA  under  part  71  are  anticipated  to 
be  rare,  and  they  occur  only  where  a 
State  failed  to  submit  a  program, 
submitted  a  program  that  EPA  could  not 
approve,  or  has  failed  to  adequately 
administer  an  approved  program.  For 
example,  the  EPA  is  required  by  section 
502(d)(3)  of  the  Act  to  promulgate  and 
administer  a  title  V  program  if,  by 
November  1995,  the  EPA  has  not 
approved  the  State  program.  The 
language  in  section  112(j),  because  it 
refers  to  the  effective  date  of  a  title  V 
program  in  any  State  (and  not  by  any 
State),  means  that  the  program  will 
apply  to  both  the  EPA  "approved"  and 
"promulgated"  programs. 

The  title  V  regulations  provide  for 
approval  of  "interim"  and  "partial" 
programs  in  certain  limited 
circumstances.  The  EPA  believes  that, 
because  partial  programs  must  ensure 
compliance  with  "all  requirements 
established  under  section  112 
applicable  to  'major  sources'  and  'new 
sources',"  and  interim  programs  must 
"substantially  meet  the  requirements  of 
(title  VI,"  an  interim  or  partial  program 
would  trigger  the  requirements  of 
section  112(j). 

(b)  Major  source.  Section  112(j) 
applies  only  to  an  owner  or  of>erator  of 
a  major  source.  Section  112(a)(1)  of  the 
Clean  Air  Act  defines  major  source  as 
any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  considering  controls,  in  the 
aggregate,  10  tons  per  year  or  more  of 
any  hazardous  air  pollutant  or  25  tons 
f)er  year  or  more  of  any  combination  of 
hazardous  air  pollutants. 

The  determination  of  whether  a 
source  is  major  is  based  on  the  source's 
"potential  to  emit".  A  source's  potential 
to  emit  is  based  on  its  capacity  to  emit 
hazardous  air  pollutants  considering 
federally  enforceable  limits  on  that 
capacity.  If  a  source's  potential  to  emit 
is  equal  to  or  greater  than  10  tons/yr  of 
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a  singie  HAP.  or  25  tons/>T  of  any 
combination  of  HAPs,  the  source  is  a 
major  source.  The  EPA  is  currently 
developing  a  rule  to  define  a  sourtes 
potential  to  emit  for  section  112 
standards.  This  rule  will  also  pri/.  .:1a 
wavs  for  an  owner  or  operator  of  a 
source  to  establish  voluntary,  federally- 
enforceable  restrictions  to  limit  the 
sourc.e's  potential  to  emit  below  the 
ma]or  source  threshold.  If  a  source 
limits  Its  potential  to  emit  to  below  the 
maior  source  threshold  it  will  not  be 
subiect  to  the  provisions  of  section 
112';]  as  long  as  the  source  maintains  its 
emission  status. 

The  ETA  specifically  requests 
comnient  ou  how  area  sources  ll"idi 
increase  their  emissions  enough  to 
become  majop sources  after  the  112(j) 
effective  date  should  be  treated  under 
\\2[]].  The  EPA  is  considenni^  treating 
these  sources  as  existing  majcr  sou:'  vs 
as  of  the  da'e  that  iney  achieve  ■.:;i\ 
ma)or  source  emissions  tnr'i'^no.  i,  b..; 
treating  any  new  source  within  '.'.'i 
maior  source  as  a  new  source  for  the 
purposes  of  section  112ijj 

4  S«*.on  63  irPj)  Relationship  to  State 

and  Local  Requirements 

Many  State  and  lociil  regulatory 
agencies  man. 'am  regulatv.-ry  programs 
that  involve  toxic  air  pollutant  rev.e-As 
for  stationary  sources.  Th,s  paragraph 
ciarifies  that  the  requirements  of  section 
112(j)  do  not  pre-empt  any  n^qi. ;r"T,-nts 
of  these  programs  that  are  at  least  as 
stringent  as  the  proposed  rule. 

5.  Section  63  50(c).  Retention  of  State 
Permit  Program  Approval 

Some  States  may  not  currently  have 
speciGc  legislative  or  administrative 
authority  sufficient  to  establish  the 
regulations  required  by  section  112(j). 
Paragraph  63.50(c]  requires  that  States 
obtain  such  statutory  authority  as  a 
condition  of  retaining  their  part  70 
permit  program  approval. 

B.  Section  63.51:  Definitions 

1.  Terms  Defined  in  the  General 
Provisions 

A  number  of  terms  used  in  the 
proposed  rule  will  be  deBned  for  all  of 
40  CFR  part  63  by  the  General 
Provisions,  to  be  contained  in  subpart  A 
of  this  part.  The  terms  which  will  be 
defined  in  the  General  Provisions 
include: 

Administrator 

Efftjctive  date 
Hazardous  air  pollutant 
Major  source 
Permit  program 

Potential  to  emit 
Relevant  standard 


Todav  s  rule  contains  a  definition  of 
■potential  to  emit"  that  i.s  the  same  as 
the  definition  in  part  70  The  EPA  is 
currently  developing  a  definition  of 
"potential  to  emit"  to  be  included  in 
subpart  A  of  this  part.  The  EPA  intends 
that  if  subpart  A  of  this  part  is 
promulgated  before  today's  rule  is 
promulgated,  the  definition  included  m 
subpart  A  will  be  included  in  the  final 
rule  implementing  section  112(j)  of  the 
Act.  The  EPA  requests  comment  on  the 
definition  of  "potential  to  emit"  for  the 
purposes  of  this  rule. 

2.  Terms  Related  to  Maximum 
Achievable  Control  Technology 

Definitions  for  the  following  terms 
related  to  levels  of  control  technology 
are  included  In  §63.51  of  the  proposed 
rule: 
Maximum  Achievable  Control 

Technology 
Control  Technology 
Maximum  Achievable  Control 

Technology  (MACT)  Floor 
Maximum  Achievable  Control 

Technology  (MACT)  Emission 

Limitation  for  Existing  Sources 
Maximum  Achievable  Control 

Technology  (MACT)  Emission 

limitation  for  New  Sources 

The  basis  for  all  of  these  definitions 
is  statutory  language  contained  in 
section  112(d)  of  the  Act.  The  term 
"maximum  achievable  control 
technology"  appears  only  in  section 
112(g)  of  the  Act,  and  does  not  appear 
elsewhere  in  section  112.  There  is, 
however,  considerable  legislative 
history  indicating  that  this  term  refers  to 
the  level  of  control  required  by  section 
112(d)  emission  standards.  This  term 
was  used  in  this  context  in  the  House 
Bill,  H.R.  3030.  For  purposes  of  the 
definitions  in  the  proposed  rule,  the 
EPA  assumes  that  "maximum 
achievable  control  technology"  is  a 
reference  to  the  "maximum  degree  of 
reduction  in  emissions"  language 
contained  in  section  112(d)(3).  The 
minimum  control  technology 
requirements  of  section  112(d).  often 
referred  to  as  the  "MACT  floor"  are 
cited  a  number  of  times  in  the  proposed 
rule.  To  avoid  repeating  these 
requirements  each  time,  the  regulation 
includes  a  definition  of  "MACT  floor." 

3.  Terms  Affecting  the  Extent  of 
Coverage  by  Maximum  Achievable 
Control  Technology 

The  following  terms  are  used  to 
describe  equipment  subject  to  a  M\CT 
determination: 
Emission  point 
Emission  unit 
New  source 


An  "em.ission  point,"  in  this 
regulation,  is  defined  narrowly  to  refer 
to  any  individual  point  of  release  to  the 
atmosphere.  However,  an  individual 
M^\CT  determination  wiU  often  be  made 
at  once  for  a  number  of  emiission  points. 
The  term  "emission  unit"'  is  used  to 
refer  to  tlie  collection  cf  ail  emission 
points  considered  when  a  MACT 
determination  is  made. 

The  term  "new  source"  refers  to  an 
emission  unit  for  which  construction  or 
r«cnnslrurtion  is  commenced  after  the 
swollen  112fe)  scheduled  deadline  for  a 
relevant  standard,  or  after  proposal  of  a 
reiisvant  standard  under  section  112(d) 
of  tiie  Act.  whichever  comes  first.  "New 
source"  is  defined  in  Clean  Air  Act 
section  112(a)(4)  as  fellows: 

"*   •   *  a  stationary  source  the  construction 
or  recr.ns'njcticn  of  which  is  commenced 
after  the  Administrator  first  proposes 
regulations  under  this  section  establishing  an 
emission  standard  applicable  to  such 
source." 

Section  112(])  requires  States  to 
establish  cese-by-case  M.ACT  limitations 
where  EP.^  has  failed  to  promulgate  a 
relevant  standard,  and  there  maybe 
instances  where  a  112f))  M\CT 
limitation  is  required  for  a  source 
category  for  which  a  standard  has  not 
vet  been  proposed  under  section  112(d). 
iSince  112(i)15)  refers  explicitly  to  case- 
by-caso  st,andards  for  new  sources,  the 
EPA  has  determined  that  the  Act  did  not 
intend  that  the  ET.^s  failure  to  propose 
a  standard  imiphes  that  no  sources  in 
that  source  category,  no  matter  what  the 
date  of  construction,  could  ever  be 
considered  "new,"  The  EPA  has 
therefore  selected  tne  112(e)  scheduled 
deadline  as  the  date,  under  a  112(j)  case- 
by-case  M-ACT  determination,  most 
closely  equivalent  to  the  112(d) 
proposal  date  for  the  purposes  of 
defining  "new  source."  because  had 
EPA  met  the  schedule  in  setting  a 
standard  under  112(d)  the  proposal 
could  not  have  been  any  later  than  the 
date  in  the  schedule.  The  EPA  requests 
comment  on  this  determination  of  what 
sources  should  apply  new  source  MACT 
under  112(i). 

4.  Federally  Enforceable 

The  Subpart  A  General  Provisions 
will  include  a  definition  of  "federally 
enforceable"  which  lists  the  typ)es  of 

limitations  and  conditions  that  are 
considered  federally  enforceable.  The 
EPA  believes  that,  for  purposes  of 
Subpart  B  requirements,  this  definition 
should  contain  additional  language  to 
ensure  that  the  case-by-case 
determinations  are  practically 
enforceable.  A  more  detailed  discussion 
of  EPA's  rationale  for  this  determination 
is  contained  in  section  III.E.  cf  this 
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C.  Section  63.52:  Requirements  for 
Existing  Sources 

Section  63.52  of  the  proposed  rule 
requires  that  case-by-caae  MACT 
determinations  for  existing  sources  be 
made  through  the  title  V  permit  process. 
The  overall  process  for  case-by-case 
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months  after  the  missed  promulgation 
date  for  that  source  cat«  '-.   T>ie  State 
must  then  review  and  ej.^r_\  *;  or 
disapprove  ;  .t^  ;>ermit  in  accordance 
with  the  proceaures  and  principles  set 
out  in  part  70  and  in  §63.55  of  this 


principles  set  out  in  the  case-by-case 
guidance  Sf»rt--.n  r->  -szCcKl)  of  the 
proposal  1  in  i  e  :  f    ; s  the  requirement  in 
section  1120)(4)  of  the  Act  that  if  a 
source's  permit  application  is 
incomplete  or  disapproved  by  the 
permitting  authority,  the  source  has  up 
to  six  months  to  resubmit  and  meet  the 
requirements  of  the  permitting 
authority 
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For  existing  sources,  the  permitting 
authority  at  its  discretion  may  require 
compliance  as  expeditiously  as 
practicable,  but  within  no  more  than 
three  years  from  permit  issuance  In 
addition  the  permitting  authority  may 
allow  an  extra  year,  on  a  case  by  case 
basis,  where  necessary  to  the 
installation  of  control's.  The  EPA 
believes  that  this  approach  is  consistent 
with  section  112(j)(5)  which  requires 
that  MACT  standards  must  ensure 
compliance  ".  .  .  immediately  for  new 
sources  and,  as  expeditiously  as 
practicable,  but  not  later  than  the  date 
three  years  after  the  permit  is  issued  for 
existing  sources  or  such  other 
compliance  date  as  would  apply  under 
subsection  (i)." 

D.  Section  63.53:  Application  Content 
for  a  Case-by-Case  MACT  Determination 

Section  63.53  of  the  proposed  rule 
describes  the  information  the  owner  or 
operator  is  required  to  provide  with  an 
application  for  a  MACT  determination. 
These  information  requirements  are 
designed  to  identify  the  emission  units 
to  be  controlled  and  to  demonstrate  that 
the  selected  control  technology  for  those 
units  is  consistent  with  or  exceeds  the 
requirements  of  the  statute.  Further 
information  on  the  uses  of  this 
information  are  described  in  the  Draft 
Guidelines  for  MACT  Determinations. 

E.  Section  63.54:  Preconstruction 
Procedures  for  New  Sources 

Section  112(j),  when  read  together 
with  title  V,  presents  certain  ambiguities 
which  must  be  resolved  in  this 
rulemaking.  Section  112(j)  requires  case- 
by-case  determinations  of  MACT  for 
new  as  well  as  existing  sources.  Section 
112(jK5)  directs  that  case-by-case  MACT 
is  to  be  "equivalent  to  the  limitation 
that  would  apply  to  such  source  If  an 
emission  standard  had  been 
promulgated  in  a  timely  manner  under 
subsection  (d)."  The  timing  for 
application  to  new  sources  of  anv 
standard  promulgated  under  section 
112(d)  is  in  turn  articulated  in  section 
112(i)(l).  which  prohibits  tne 
construction  of  a  new  major  source  or 
reconstruction  of  an  existing  msior 
source  except  where  there  has  been  a 
determination  that  the  construction  or 
reconstruction  will  meet  the  M\CT 
standard. 

However,  the  timirrg  of  this 
determination  for  nsw  sourcj's  !;rid.'^r 
section  112(j)  in  different  than  the 
timing  required  by  the  statute  for 
section  11 2(d)  standards  Section  112(]) 
requires  that  the  permit  containing  the 
rase-by-case  determination  of  MACT  be 
"reviewed  and  approved  or  disapproved 
according  to  the  provisions  of  section 


505"  (section  112(j)(4))  and  Issued 
"pursuant  to  title  V"  (section  112(;)(5}1 
This  conflicts  with  a  requirement  for 
preconstruction  review  for  new  souir^s 
subject  to  only  section  112()),  because 
title  V  does  not  give  EPA  discretion  to 
require  applications  for  soun;:es  nnwly 
subject  to  the  title  earlier  than  1 2 
months  after  commencing  operation. 
(Section  503fc)),  Because  the  part  70 
permit  must  be  issued  withm  18  months 
of  the  application,  it  could  be  up  to  30 
months  after  operation  before  section 
1 12(j)  requirements  would  be 
incorporated  into  the  title  V  permit 

As  noted  above,  the  EPA  believes  that 
sources  subject  to  case-by-case  Mj*iCT 
determinations  should  undergo 
preconstruction  review.  While  in  some 
cases  States  may  require  review  under 
the  part  70  program  to  ocair  in  the 
preconstmction  phase,  the  Act  does  not 
authorize  EPA  to  mandate  this  result.  It 
follows  that,  while  title  V  is  sufficiently 
comprehensive  to  handle  the  section 
112(j)  review  process  for  existing 
sources,  it  is  not  broad  enough  in  its 
mandatory  coverage  to  implement 
section  112(j)  for  new  sources  However. 
EPA  believes  that  the  preconstrurlion 
review  requirements  of  section  Wllg} 
will  be  applicable  to  many  new  sources 
subject  to  112(j).  For  example, 
con.struction  of  all  new  major  sources. 
and  all  new  sources  constructed  as  part 
of  a  modification  of  an  existing  major 
source,  would  require  preconstrjction 
review  under  section  112(ji;].  States  eUo 
have  the  option  of  establishing  an 
accelerated  voluntary  administrative 
process  for  preconstruction  review  of 
new  sources  subject  to  section  112(j),  to 
cover  those  sources  not  subject  to  the 
requirements  of  112ig)  EPA  is  strongly 
recommending  to  States  that  they 
provide  these  procedures. 

As  an  alternative  to  relying  on  the 
preconstruction  review  procedures  of 
seaion  112(g)  for  new  maior  sources, 
EPA  considered  reiving  on  the  language 
of  sertion  112(i)(l)  lo  require 
precor.st.'-jction  re\iew  of  new  sources 
under  112(j)  However,  section  112(i)(l) 
requires  preconstruction  review  only  for 
new  major  sources  and  therefore  adds 
nothing  to  the  preconstruct.o:.  review 
requi.'-eiTent  applicable  under  ri2(g). 
EPA  solicits  comment  on  its  decision  to 
rely  on  the  preconstruction  review 
recuirements  of  112(g)  m  this  proposal. 

Section  63.54  of  today's  proposed  rule 
describes  an  optiona!  preconstruction 
review  prw^ess  for  new  sources  not 
required  to  undergo  prt-construction 
reMew  under  112!g),  States  need  not 
provide  tins  additional  preconptruction 
review  opportunity  Moreover,  since  the 
preconstrudion  review  prtjcess  set  forth 
in  §  63.54  is  optionel.  States  may  applicatiot:  fnr  ,fi 


provide  for  »  different  rn"v-»is<; 
!'^'T<A'e\'er  an  B\u^rr.<\'.:\'(^  f.ff^'es^  fi-r 
TTiakinp  thes^  dt->tHnninatic'r!s-  vvovi.r;  not 
n  «-::fs  sari  i  v  v  i  f  ] . !  f txlerally  er  s  f  n  n  n  a  ble 
conditions.  The  urocediirp*.  v..t  tonh  in 
§63.54  contain  the  elen. :  :s  iPA 
r>elieve8  to  be  necessary  for  e  federally 
enforceable  preconstruction  MACT 
determination.  The  EPA  solicits 
comment  on  these  minimum 
procedures,  and  in  particular  whether 
'iifferer.t  criteria  are  appropriate. 
As  discussed  below,  States  may 
further  enhance  this  process  to  allow  for 
incorporation  of  the  MACT 
determination  by  administrative 
arr.pndrnen! 

The  EPA  believe";  ■,':«;  coction  112(J) 
alone  does  not  prcv;!;.'  ",,■  authority  to 
irr^pose  federsllv  e;';'.)ri:  f,,:  ."  rt-<i'r-'-tion8 
that  could  imi'ieinen:  case  Ci-case 
MACTT  de'erTr.inatlons.  The  EPA  solicits 
co.Tmeri!  en  whether  States  should  have 
the  op'icn  of  submitting,  for  approval 
lender  s«-tiori  112(1),  programs 
establishing  edministrative  review 
processes  that  would  allow  the 
imposition  of  federally  enforceable 
MACT  determinations.  The  EPA 
proposed  a  rale  under  section  112fl)  of 
the  An  on  May  19,  1993  (58  FR  29296). 
This  proposal  set  forth  the  criteria  for 
approval  of  state  programs  to  implement 
the  requirements  of  section  112.  Tliis 
proposal  did  not  specifically  address 
approval  of  state  programs  establishing 
federally  enforceable  preconstruction 
review  processes  for  section  112(j). 
Fiowever,  such  programs  could  be 
approved  under  section  112(1)  without 
d.fficulty  wherever  they  could  be  shown 
to  be  at  least  as  stringent  as  section 
112(j)  requirements. 

The  majority  of  new  sources  subject  to 
112(j)  will  be  subject  to  section  112(g) 
preconstruction  review  requirements 
prior  to  filing  their  permit  applications 
under  part  70.  The  overall  process  for 
MACT  determinations  contained  In 
§  63,54  of  the  proposed  rule  is  shown  in 
Figure  2.  For  those  sources  not  subject 
to  preconstruction  review  under  112(g). 
the  optional  review  process  begins  with 
a  MACT  analysis  by  the  owner  and 
operator.  This  MACT  analysis  should  be 
consistent  with  the  Guidelines  for 
MACT  Determinations  (hereafter 
referred  to  as  the  Guidelines),  Including 
general  principles  described  in 
S  63.56(b).  The  owner  or  operator 
provides  an  application  for  a  MACT 
determination  to  the  reviewing  agency 
(generally  a  State  or  local  agency  to 
whom  authority  for  implementation  of 
the  program  has  been  delegated). 
Requirements  for  the  contents  of  this 
application  are  outlined  in  the 
Guidelines  and  in  §63.53.  This 
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The  EPA  believes  that  there  are 
substantial  implementation  advantages 
to  preconstruction  review  for  sources 
subject  to  112(iJ.  Prer.onstruLtion  review 
provides  sources  with  the  benefit  of  the 
State's  control  determination  prior  to 
construction.  This  minimizes  the 
possibility  that  initial  control 
technology  installed  by  a  source  in 
T:;':r;pation  of  a  112(1)  new  source 
^lACr  detemunalion  will  need  to  be 
replaced  in  order  to  comply  with  the 
e\  entua!  requirements  of  112(j)  as  well 
as  the  subsequent  112(d)  MACT 
determination.  The  EPA's  past 
experience  in  enforcing  air  quality 
regulations  suggests  strongly  that  it 
would  be  very  difficult  to  require 
substantial  changes  in  the  design  of 
equipment  once  it  is  in  place.  Therefore 
the  EPA  strongly  urges  States  to 
establish  a  preconstruction  review 
process  for  sources  subject  to  the 
requirements  of  112(j}.  The  EPA  today 
requests  comment  on  the 
implementation  consequences  for  112(j) 
and  112(d)  when  preconstruction 
review  is  not  required. 

Another  benefit  of  preconstruction 
review  is  that  a  State  can  also  require 
compliance  earlier  than  permit 
issuance.  If,  und'^r  State  law  (through 
section  112(!)  delegation),  a  State  wishes 
to  enforce  case-by-case  MACTT  at  startup 
for  new  sources,  tiien  preconstruction 
review  is  the  avenue  for  enforcement  of 
such  a  requirement  The  EPA  today 
specifically  requests  comment  on  the 
'.;kely  consequences  of  the  lack  of  such 
an  enforcement  mechanism  at  the 
rfiinral  !e\'e! 

The  EP.*L  !S,  however,  sensitive  to  the 
concern  that  preconstruction  review 
should  not  lead  to  unreasonable  delays. 
For  sources  not  covered  by  112(g) 
preconstnic-ticn  requirements.  §63.54 
lontains  stream.aned  administrative 
procedures  which  should  ensure  that 
'he  preconstruction  review  is  done 
qu.ckly. 

The  process  outlined  in  §63  54  begins 
with  a  30-day  completeness 
determination  Once  a  complete 
application  is  received,  approval  or  an 
;ntent  to  di,sapprove  the  application  is 
required  If  an  intent  to  disapprove  is 
issued,  the  ov\-ner  or  operator  is  giver. 
tne  opportuni'y  tc  provide  hirther 
information- 
Section  63-54rb)  establishes  an 
administrative  process  for  reviewing  a 
request  by  an  owner  or  operator  for  a 
MACT  determination  If  the 
determination  is  to  be  federally 
enforceable,  the  proposed  decision  to 
either  approve  or  disapprove  the 
application  is  then  subject  to  public 
review.  Today's  proposed  rule  would 
provide  for  public  review  through 


issuance  of  a  notice  containing  all  the 
relevant  background  information  about 
the  application  and  45  days  for  the 
public  to  cnm.ment  on  whether  the 
application  should  or  should  not  be 
granted.  In  order  to  expedite  approval  of 
noncontroversial  case-by-case  MACT 
determinations  the  proposed  rule  would 
allow  such  determinations  to  be  made 
final  following  the  close  of  the  comment 
period  if  no  adverse  comments  have 
been  received.  If  adverse  comments  are 
received  a  final  notice  must  be 
published  either  approving  or 
disapproving  the  application  and 
addressing  the  comments. 

Today's  proposal  requiring  public 
review  prior  to  approval  of  case-by-case 
MACT  determinations  is  consistent  with 
current  EPA  practice  in  other  Clean  Air 
Act  programs  where  federal 
enforceability  is  required.  For  example. 
40  CFR  51.161  requires  a  30  day  public 
comment  period  for  review  of  an 
agency's  proposed  approval  or 
disapproval  of  a  minor  new  source 
permit.  Similarly,  in  a  1989  rulemaking 
EPA  enumerated  five  criteria  that  must 
be  met  before  a  State-issued  operating 
permit  can  become  federally 
enforceable.  One  of  those  criteria  is  that 
the  permit  must  be  subject  to  public 
review  before  issuance.  This  criterion 
was  described  in  the  notice  as  being 
consistent  with  the  EPA's  current 
practice  for  construction  permits 
codified  at  40  CFR  51.161.  (See  54  FR 
27283,  June  28,  1989). 

Thus,  the  Agency's  current  practice  is 
to  require  public  review  of  decisions 
required  to  be  federally  enforceable.  As 
stated  by  the  Supreme  Court  in  Motor 
Vehicle  Mfrs.  Ass'n  v.  State  Farm  Mut. 
Automobile  Insurance  Co.  et  al.  463 
U.S.  27.  43  (1983).  "an  agency  changing 
its  course  *   *   *  is  obligated  to  supply 
a  f'  1M  :.ed  analysis  for  the  change 
t)eyond  that  which  may  be  required 
when  an  agency  does  not  act  in  the  first 
instance."  In  this  case  there  is  an 
established  practice  of  requiring  public 
review  as  a  prerequisite  to  federal 
t-rfc  r  ":">'•  ;i;»v  EPA  propMDses  to  follow 
;h:it  ;.  r-'ti  •.>  e  in  this  case  unless  a  more 
corr,pe.].::\f  r'-asAp.  is  identified  for 
either ;  h.-r;K:ng  ti-.at  practice  or 
devij;,;ig  fr-rr;  :!  m  this  specific  case. 

As  discussed  above,  the  EP.\  is 
proposing  to  require  public  review  as  a 
prerequisite  to  federal  enforceabihty  of 
rj3se-by-case  MACT  df  terminations. 
Com.ment  is  specifically  requested 
concerning  whether  public  review 
should  l>e  a  prerequisite  to  federal 
enforceability  of  ca.se-by-case  MACT 
determinations,  and  if  it  should  not, 
what  lustification  there  would  be  for 


jev 


lating  from  established  practice. 


In  §63  51  nf  the  n>Kulation,EPA  has 
established  a  itf;;..t,on  for  federally 
enforceable  for  application  to  section 
112(j)  MACT  determinations.  This 
definition  is  based  on  the  five  criteria 
for  federal  enforceability  established  in 
40  CFR  parts  51  and  52  (54  FR  27274). 
Part  of  the  criteria  for  conferring  federal 
enforceability  to  a  State  or  locally 
established  emission  limitation  requires 
the  emission  limitation  to  undergo  some 
public  scrutiny  and  be  kept  in 
standardized  files  In  EPA's  Regional 
Offices.  In  addition,  the  emission 
limitation  must  be  enforceable  as  a  legal 
and  practical  matter. 

In  United  States  v.  Louisiana-Pacific 
Corporation  (682  F.  Supp.  1122  (D. 
Colo.  Oct.  30.  1987)  and  682  Supp.  1141 
(d.  Colo.  March  22. 1988).)  the  court 
ruled  that  permit  conditions  that 
contained  blanket  emission  limits  (i.e. 
tcns/yr)  were  not  enforceable  as  a 
practicable  matter  because  such 
restrictions  "•  •  •  would  be  virtually 
impossible  to  verify  or  enforce."  In 
order  to  be  federally  enforceable, 
operational  or  production  limitations 
including  limitations  on  quantities  of 
raw  material  consumed,  fuel  combusted, 
hours  of  operation,  or  conditions  which 
specify  that  the  source  must  install  and 
maintain  controls  that  reduce  emission 
to  a  specified  emission  rate  or  level, 
must  be  imposed  on  the  source  in 
addition  to  a  blanket  emission 
limitation.  These  operation  and 
production  limitations  should  be  based 
on  the  shortest  practicable  time  period, 
generally  not  to  exceed  one  month.  EPA 
has  taken  the  position  that  requirements 
for  a  monthly  limit  prevents  the 
enforcing  agency  from  having  to  wait  for 
long  periods  of  time  to  establish  a 
continuing  violation  before  initiating 
enforcement  action. 

To  ensure  federal  enforceability,  the 
owner  or  operator  must  at  a  minimum 
be  subject  to  monitoring,  recordkeeping 
and  reporting  requirements  sufficient  to 
document  the  source's  compliance  with 
proper  maintenance  and  operational 
requirements.  Because  major  sources 
obtaining  MACT  determinations  will 
incorporate  such  determinations  into  a 
title  V  permit,  the  regulations  that  are 
the  subject  of  this  preamble  have 
included  a  requirement  that  the 
monitoring,  recordkeeping,  and 
reporting  requirements  required  for  a 
case-by-case  MACT  determination  be 
consistent  with  the  compliance 
requirements  contained  in  part  70.  Part 
70  requires  monitoring,  recordkeeping 
and  reporting  sufficient  to  demonstrate 
compliance  with  the  emission 
standard — as  well  as  compliance  with 
maintenance  and  operational 
requirements. 
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EPA  believes  that  consideration  of  '.he 
part  70  compliance  requirements  within 
the  MACT  detennmation  process  will 
be  much  more  efficient  for  both  the 
source  and  the  reviev^ing  agenrv'  If  the 
public  review  process  for  the  MACT 
determinatMn  is  «rubstdntiailv 
equivalent  to  Lhat  which  will  ht; 
required  for  a  t.tle  V  permit  (unaer  part 
70  or  part  71),  ihe  source  would  not 
need  to  undnr-^o  anoLher  public  review 
of  the  ccmpiiaiice  requirements  to 
assure  that  the  requirements  are 
sufficient  for  the  purposes  of  issuing  the 
title  V  permit,  In  addition,  consideration 
cf  these  requlrerr.ents  wil!  prevent  a 
source  from  having  to  retrofit 
monitoring  equipment  in  order  to  obtain 
a  title  V  permit.  States  may  also  enhance 
the  preconstruction  prw:e8«  by  the 
addition  of  a  formal  45-day  review 
penod  and  notif:e  to  affected  States, 
consistent  with  40  CFR  70.8. 

In  a  jdition  to  part  70  compliance 
r«quiremen'R,  additional  requirements 
n:-iy  need  to  be  considered  at  the  time 
of  the  NL^CT  determination.  Section  114 
of  the  Act  directs  EPA  to  require 
enhanced  monitonnj?  and  compliance 
certifications  for  ail  maior  sources.  For 
the  same  reasons  statt^d  for  considering 
the  part  '^0  compliance  n»quirement8, 
the  EP.^  believes  that  these  section  114 
enhanced  n^nn.'OiinE  and  compliance 
pnnciples  shousd  a.so  be  considered  at 
the  time  of  the  MACT  determination, 
and  enforced  at  start-up. 

The  end  result  of  the  administrative 
review  process  for  new  sources  is  a 
detennmation  set  forth  in  a  document 
that  IS  termed  a  "Notice  of  M.\CT 
Approval."  Requirements  for  this  Notice 
are  provided  m  paragraph  63.54(c)  of 
the  proposed  rule.  This  Notice  is 
required  to  contain  the  emission 
limitations,  notification,  operating  and 
maintenance,  performance  testing, 
reporting,  recordkeeping,  compliance 
dates,  and  any  other  requirements 
needed  to  ensure  that  the  case-by-case 
MACT  emission  limitation  will  be  met. 

The  Notice  of  MACT  Approval  serves 
to  provide  the  obvious  mechanism  for 
federal  enforceability  of  these 
conditions  in  the  interval  between 
initial  operation  of  the  new  source  and 
the  time  the  conditions  are  added  to  the 
part  70  or  part  71  permit. 

The  EPA  recognizes  that  there  are 
cases  for  which  sources  would  prefer  to 
minimize  delays  in  the  process, 
particularly  for  operations  which 
chanize  relatively  frequently,  and  where 
the  owner  or  operator  is  willing  to 
control  emissions  from  those  changes 
With  tei  hnologies  that  could  be 
recognized  as  t>est  available  controls. 
The  EP.A.  requests  comment  on  further 
procedures  to  achieve  this  goal. 


The  EPA  is  especially  interested  in 
expionng  suggestions  that  the  general 
permit  procedures,  outlined  in  40  CFR 
70  bid),  be  aviilabie  for  such  situations. 
The  general  permit  may  have 
application  for  section  n2(j) 
determinations  where  the  permitting 
authority  is  able  to  rnfiJi.e  a  presumptive 
determination  of  .MACT  for  a  given  type 
of  source.  The  general  permit  would 
have  to  set  forth  the  controls  required  by 
part  70.  Once  the  general  permit  is 
issued,  application  of  the  M\CT 
determination  at  a  particular  source 
would  involve  merely  a  determination 
that  the  source  falls  within  the  source 
category  covered  by  the  genera!  permit. 

As  discussed  in  the  preamble  to  the 
operating  permit  regulation,  general 
permits  may  be  issued  to  cover  discjete 
emissions  units  at  permitted  facilities. 
57  FR,  at  32279.  While  e  general  permit 
cannot  be  used  to  modify  the  terms  of 
an  existing  title  V  permit,  it  may  be 
issued  to  cover  a  change  at  an  e.xisting 
plant,  such  as  addition  of  a  new  MACT- 
emitting  unit,  that  would  otherwise  be 
eligible  to  apply  for  a  new  individual 
permit.  In  that  case,  the  requirements  of 
the  general  permit  could  be 
Incorporated  into  the  permit  for  the 
facility  at  renewal. 

The  EPA  solicits  comment  on  the 
approach  to  preconstruction  review 
described  above.  EPA  specifically 
solicits  comment  on  whether  1 1 2(j)  can 
be  interpreted  to  require  mandatory 
preconstruction  review  for  all  new 
sources. 

F.  Section  63.55.  Incorporation  of 
Requirements  for  New  Sources  Into  the 
Operating  Permit 

Section  63.55  describes  the 
relationship  of  the  MACT  review 
process  for  new  sources  to  the  operating 
program  requirements  pursuant  to  title 
V  of  the  Act  amendments.  The 
requirements  for  title  V  permdts, 
contained  in  40  CFR  part  70,  were 
published  on  July  21. 1992  (57  FR 
32250),  For  existing  sources,  the 
approach  to  establishing  an 
administrative  process  for 
determinations  under  section  112{j)  of 
the  Act  is  to  rely  on  the  title  V  review 
process  as  the  mechanism  for 
establishing  MACT  requirements.  For 
new  sources,  however,  the  EPA  believes 
that  reliance  on  the  title  V  permit 
process  may  not  be  sufficient.  First,  the 
title  V  requirements  clearly  do  not 
require  a  new  "greenfield"  plant  to 
apply  for  an  operating  permit  until  1 
year  after  the  plant  begins  operation. 
Because  the  title  V  permit  must  be 
issued  within  18  months  of  the 
application,  it  could  be  up  to  30  months 
after  commencement  of  operation  before 


section  112{j)  requirements  would  be 
incorporated  into  the  permit.  Second, 
the  title  V  requirements  do  not  ensure 
that  a  MACT  detormination  will  be 
conducted  before  construction.  While  in 
some  cases  States  with  title  V  programs 
may  require  preconstruction  reviews  as 
part  of  tahe  operating  permit  process,  this 
will  not  always  be  the  case. 

Therefore,  while  for  e.xisting  sources 
the  title  V  permit  process  is  sufficiently 
comprehensive  to  handle  section  112(j) 
revnews.  the  EPA  believes,  based  upon 
the  above  considerations,  that  when  the 
title  V  process  does  not  occur  until  after 
constmction  has  begim.  new  sources 
should  be  subject  to  preconstruction 
review.  All  new  major  sources  and  new 
sources  constructed  as  part  of  a 
modification  of  an  existing  major  source 
wnll  likely  be  subject  to  preconstruction 
review  under  section  112(g).  and  the 
proposed  rule  provides  a  mechanism, 
optional  with  the  State,  for  providing  a 
preconstruction  review  process  yielding 
a  federally  enforceable  determination  of 
NWCT 

Rc=gardless  of  the  timing  for 
incorporation  cf  112f))  new  source 
determinations  into  the  operating 
permit,  there  are  certain  requiremen's 
that  apply.  The  title  V  permit  must  be 
revised  or  issued  according  to 
procedures  set  forth  in  §^  70.7  and  70  8 
in  addition,  the  permit  must  incorporate 
compliance  provisions  of  §  70,6.  If. 
during  the  EPA's  review  of  the  section 
112()]  determination,  it  becomes 
apparent  that  the  determination  is  not  in 
compliance  with  the  Act,  then  EPA 
must  object  to  the  issuance  or  revision 
of  that  permit. 

These  requirements  are  obviously 
satisfied  either  when  part  70  requires 
revision  to  an  existing  title  V  permit 
prior  to  constmction,  or  when  the 
pennitting  authority  otherwise  requires 
incorporation  of  conditions  into  a  title 
V  perm.it  as  a  step  in  the  serticn  112(,) 


3p  in  tnt 
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new  source  case- ny -case  M.\CT 
determination  process  However,  even 
where  there  is  no  formal  incorporation 
of  conditions  into  a  title  V  pe.-mit  prior 
to  operation,  subsequent  additional  title 
V  review  may  effectively  be  avoided  if 
the  State's  section  112fg]  or  optional 
112(j)  process  is  "enhanced"  to  include 
the  important  title  V  procedures, 
thereby  allowing  for  later  incorporation 
into  the  title  V  permit  by  administrative 
amendment. 

Section  70.7(d)  of  the  operating 
permits  rule  defines  an  "administrative 
e.mendment"  to  include  a  revision  that 
"liincorporates  into  the  part  70  permit 
the  roquiremients  from  preconstruction 
review  permits  authorized  under  an 
EPA-approved  program,  provided  that 
such  a  program  meets  procedural 
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requirements  substantially  equivalent  to 
those  contained  in  §§  70.7  and  70,8  of 
this  Part  •   *   •  and  compliance 
requirements  substantially  equivalent  to 
those  contained  in  §  70  6  of  this  part." 
This  process  of  "enhancement    of 
preconstruction  procedures  was 
discus.sed  in  the  preamble  to  Llie 
operating  permits  rule  m  the  context  of 
existing  State  new  source  review 
programs  (see  57  FR,  at  32289),  but  wa.s 
not  dis<:ussed  in  relation  to  set  tioii 
112(,j]  because  the  procedures  associated 
with  section  112(j)  determinations  had 
not  then  been  articulated.  However,  the 
language  of  §  70.7(d){v)  would  allow  for 
use  of  administrative  aiTiOndments  for 
an  enhanced  preconstruction  review 
process,  and  the  EPA  believes  such  use 
is  clearly  within  the  intent  of  that 
provision. 

Enhancement  of  the  pr-econslruction 
review  process  may  be  partial  only, 
incorporating  some  elements  of  the 
required  part  70  review  or  compliance 
provisions  in  the  preconstruction 
review  process  itself,  with  the 
remaining  elements  occumng  during 
the  title  V  process.  For  instance  public 
review  of  the  MACT  detennination  that 
meets  the  requirements  of  §  70  7(h)  need 
not  be  repeated  at  the  time  of 
incorporation  into  the  title  V  permit. 
However,  for  the  administrative 
amendment  procedures  to  be  available 
for  determinations  that  have  been 
ihrough  an  enhanced  process,  the 
public,  EPA  and  affected  States  must 
have  had  the  opportumty  to  review  all 
aspects  of  the  MACT  determination, 
including  any  compliance  provisions 
required  under  §  70.6.  Thus,  public 
review  during  the  preconstruction 
review  process  would  not  suffice  for 
purposes  of  title  V  if  the  process  did  not 
specify  the  application  of  compliance 
provisions  substantially  equivalent  to 
those  in  §  70.6,  including  monitoring. 
reporting,  recordkeeping,  and 
comphance  certification. 

G  Section  63  56.  MACT  Determinations 

As  discussed  previously,  §§63  52  and 
63.54  require  MACT  determinations, 
after  the  effective  date  of  a  title  V  permit 
program  in  a  State,  for  all  HAP-emitting 
equipment  that  is  located  at  a  maior 
source  and  is  in  a  source  category  for 
which  the  Agency  has  failed  to 
promulgate  a  maximum  achievable 
control  technology  (MACT)  standard 
under  sections  ir2(d)  or  112fh)  of  the 
Clean  Air  Act  within  18  months  after 
the  date  listed  in  the  source  category 
scnedule  for  standards.  This  section  of 
the  preamble  discusses  the  EPA's 
proposed  procedures  for  making  these 
MACT  determinations.  These 
procedures  include  technical  review 


procedures  needed  to  establish  a  MACT 
emission  Umitation  and  a  corresponding 
M^CT  control  technology.  In  the 
proposed  rule,  the  overall  pro<;es,s  for 
MACT  detenninations  is  outIi.n(>tj  in 
^63,56.  In  addition  to  the  proposed 
rule,  EPA  is  making  available  tcxiay  e 
draft  document  entitled  Draft 
Gu;:ieiines  for  MACT  Deteniiin&tions 
ui.der  112i))  iEPA-450/3-S2-O0").  This 
document  will  contain  more  details  on 
both  technical  and  administrative 
procedures. 

The  primar)'  emphasis  ..-,.  ;;:.e  'M\CT 
guidelines  is  on  ihe  procediiius  for  case* 
by-case  M^CT  dtitorminaticns  whan  no 
applicable  MACT  standard  has  been 
p^opo.<.ed  by  the  EPA,  The  procedures 
fcr  determinations  after  M\CT 
standards  have  been  prcpri,s,<='d  are  more 
straightforward. 

Section  63.56  re\  lews  a  number  of 
genRral  pnnciples  that  would  govern 
MACT  dete.-minations  under  the 
proposed  rule.  In  general,  the  purpose  of 
a  case-by-f  ase  MACT  determination  is 
to  develop  technology-based  limitations 
for  H.AP  emissions  that  tlie 
Administrator  (or  a  permitting  agency  to 
whom  authonty  has  been  delegated) 
approves  as  equivalent  to  the  emission 
limitations  required  for  the  source 
categon,'  if  promulgated  MACT 
standards  were  in  effect  under  section 
n2(d)  or  section  112(h;  of  the  Act. 

The  EPA  believes  that  if  a  MACT 
standard  has  been  proposed,  but  not  yet 
promulgated,  this  proposed  standard  is 
the  best  estimator  of  the  -Agency's  final 
action,  and  therefore  should  be 
considered  in  establishing  a  case-by- 
case  MACT  emission  limitation,  and 
followed  unless  the  State  can 
adequately  support  an  alternative. 
Accordingly,  paragraph  63.56(a)(1) 
requires  that  m  the  absence  of  a 
support.able  alternative,  the  selected 
control  technology  should  be  consistent 
with  any  such  proposed  standard.  Of 
course,  where  improved  information  has 
h«-ome  available  since  MACT  proposal, 
such  information  should  be  considered. 

When  no  MACT  standard  has  been 
proposed,  the  proposed  rale  requires. 
for  a  determination  by  the  reviewing 
agency,  that  the  technology  selected  by 
the  owner  or  operator  is  consistent  with 
the  overall  requirements  described  in 
section  n2fd)  of  the  Act, 

Section  n2fd)l3)  of  the  .A,'i  describes 
the  general  considerations  for  e  MACT 
determination.  A  MACT  level  of  control 
is  "the  ma.ximum  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  *   •   *  that  tlie  Administrator, 
taking  into  consideration  the  cost  of 
achieving  such  emission  r?»duction,  and 
any  non-air  quality  health  and 
environmental  impacts  and  energy 


i,rf>ments.  detent; iries 


tor  new  a:).:  exis", 


t.H'vable 
rces  in  the 
:',«;egory  ;:,:  suth  .i'H^L'ry  •    '    '."This 
paragraph  of  the  Act  continues  to 
describe  a  number  of  items  that  might 
be  considered  in  designing  MACT 
standards  such  as  material  substitutions, 
enclosure  of  processes,  capture  and 
control  of  emissions,  design  and  work 
practice  standards,  and  operational 
standards.  In  the  proposed  rule,  this  list 
of  items  is  included  in  the  definition  of 
"control  technology"  in  563.51  of  the 
proposed  rule. 

Section  112(d)  also  imposes  certain 
minimum  requirements  on  the 
determination  of  "maximum  achievable 
control  technology."  Collectively,  these 
minimum  requirements  are  defined  in 
the  proposed  rule  as  the  "MACT  floor." 

For  new  sources,  the  MACT  floor  for 
a  case-by-case  MACT  determination, 
consistent  with  section  112(d),  is  the 
level  of  control  that  is  achieved  in 
practice  by  the  best  controlled  similar 
source.  The  EPA  believes  that  the 
legislative  history  of  section  112 
suggests  that  the  "best  controlled 
similar  source"  could  be  located  outside 
of  the  United  States.  The  definition  of 
MACT  floor  for  new  source  MACT  is 
therefore  not  restricted  to  sources  in  the 
United  States,  but  could  instead  be 
based  on  a  technology  known  to  be  used 
in  practice  on  a  similar  source  located 
anywhere. 

For  existing  sources,  the  MACT  floor 
for  the  case-by-case  determination, 
consistent  with  section  1 1 2(d)  of  the 
Act,  is  an  emission  limitation  equal  to 
the  average  emission  Umitation 
achieved  oy  the  best  performing  12 
percent  of  existing  sources  in  the 
category  for  categories  or  subcategories 
with  30  or  more  sources,  or  the  average 
emission  limitation  achieved  by  the  best 
5  sources  for  categories  with  fewer  than 
30  sources.  The  MACT  floor  for  existing 
sources  also  takes  into  account  sources 
achieving  the  "lowest  achievable 
emission  rate"  as  defined  for  the  criteria 
pollutant  new  source  review  program 
under  section  1 71  of  the  Act,  and 
excludes  them  from  the  floor 
calculation.  The  EPA  interprets  the 
"best  performing  12  percent"  to  mean 
the  best  performing  1 2  percent  of 
sources  in  the  United  States,  because  all 
sources  in  each  category  are  in  the 
United  States.  The  phrase  "in  the 
United  States"  is  added  to  the  existing 
source  MACT  floor  definition  in  order 
to  clarify  that  territories  and  possessions 
of  the  United  States  are  included. 

The  EPA  believes  that  when 
information  is  available  to  define  a 
MACT  floor,  the  case-by-case  MACT 
determination  must  take  that 
information  into  account.  The  EPA 
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currently  maintains  a  number  of 
databases  that  can  be  used  as  a  resource 
for  information  on  available  control 
technologies,  or  to  obtain  data  to 
calculate  the  MACT  floor  These 
databases  include  the  National  Air 
Toxics  Information  Clearinghouse 
(NATICH).  the  Best  Available  Control 
Technology /Lowest  Achievable 
Emission  Rate  (BACT.'LAER) 
Clearinghouse,  and  the  Aerometric 
Information  Retrieval  System  (AIRS)/ 
AIRS  Facility  Subsystem  (AFS) 

The  EPA  requests  comment  on  the 
general  pnnciple  that  a  "sufficient 
effort"  be  made  to  determine  the  M\CT 
fioor 

The  EPA  believes  that  m  mosi  cases 
where  112(1)  requirements  are  triggered, 
the  EPA  will  have  collected  a 
substantial  amount  of  information  or, 
the  source  categorv'  When  it  appears 
that  the  112i])  requirements  wiil  take 
effect,  the  EPA  intends  to  make 
available  any  such  information  it  has 
collected,  For  example,  the  data 
collection  may  be  readily  available  in 
EPA-proposed  Background  Information 
Document  (BID)  for  which  a  M^CT  floor 
has  been  determined  The  EPA  believes 
that  for  such  cases  it  would  be 
reasonable  to  expect  that  such  a  BID 
would  be  taken  into  consideration  in 
establishing  a  case-by-case  VL\CT 
emission  limitation. 

In  other  cases,  the  EPA  may  have 
collected  a  great  deal  of  information  on 
the  industry  but  a  BID  will  not  be 
available  at  the  time  of  the  1  IZij)  trigger 
date  The  EPA  anticipates  sharing  its 
information  with  interested  parties.  The 
EPA  believes  that  it  is  reasonable  to 
expect  that  a  dialogue  can  be 
established  with  affected  industries  and 
States  to  review  this  information  for 
purposes  of  establishing  a  case-bv-case 
MACT  emission  limitation. 

In  other  cases,  the  EPA  may  have 
collected  only  qualitative  information 
on  the  types  of  control  measures  in 
existence  for  a  source  category  Such 
information  would  often  be  a  good 
starting  point  for  evaluating  control 
options,  in  addition,  such  qualitative 
information  may  sometimes  indicate 
which  measures  have  been  taken  by  the 
best  jjerforming  12%  of  the  industry 

The  EPA  expects  that,  in  rare  cases,  if 
any,  the  Agency  will  have  collected 
little  or  no  information  about  a  sou.tie 
category  that  would  be  useful  for  the 
purposes  of  implementing  seaion 
112(1). 

When  a  M.\CT  floor  can  be 
determined,  the  proposed  rule  naquir-ss 
that  the  control  technology  selected  bv 
the  owner  or  operator  achieve  an  equal 
or  greater  level  of  control  than  that 
MACT  floor.  The  owner  or  operator 


should  consider,  in  determining 
whether  to  request  approval  of  a  control 
t»c:hnology  achieving  a  level  of  control 
greater  than  the  floor,  the  cost,  non-air 

quality  health  and  environmental 
impacts  and  energy  requirements  of 

achieving  that  level  of  control.  (See 
section  n2{d)l2)  of  the  Act) 

When  a  MACT  floor  cannot  be 
determined,  the  proposed  rule  requires 
a  maximum  degree  of  reduction  in 
emissions  with  consideration  to  the 
cost,  non-air  quality  health  and 
environmental  impacts  and  energ>' 
requirements  The  MACT  Guidelines 
discuss  methods  for  establishing  a  case- 
by-case  MACT  emission  limitation 
ander  these  circumstances.  These 
methods  are  patterned  after  similar 
guidelines  for  best  available  control 
te<:hnology  (BACT)  determinations 
under  criteria  pollutant  permitting 
programs 

A  significant  issue  for  this  rulemaking 
is  how  to  avoid  placing  unmanageable 
information-gathering  burdens  on 
sources  and  permitting  authorities — 
while  still  ensuring  that  emissions 
limitations  under  112())  are  equivalent 
in  stringency  to  M.\CT  standards  that 
the  EP.\  would  have  issued.  The  EPA 
specifically  requests  comment  on  how 
to  better  define  the  "available 
information"  that,  at  a  minimum,  an 
owner  or  operator  must  use  to  document 
a  MACT  floor  finding  and  to  select  a 
M-^CT  candidate.  EPA  also  requests 
comment  on  the  definition  of  "available 
information"  that,  at  a  minimum,  a 
permitting  authonty  must  consider  in 
determining  emission  limitations  for 
new  and  existing  sources  under  this 
rule. 

Section  63  56(c)  establishes  the 
requirement  that  the  permitting 
authority  submit  summary  information 
pertinent  to  the  M.\CT  application  to  an 
EP.^-established  national  database.  The 
EPA  requests  comment  today  on 
whether  approval  or  disapproval  of  a 
M.ACT  application  can  be  tied  to 
submission  of  such  data  to  the  national 
database. 

H.  Section  63.57:  Requirements  After 
Promulgation  of  a  Subsequent  Standard 
Under  112(d) 

Section  63.57  of  the  proposed  rule 
sets  out  requirements  for  incorporating 

subsequent  standards  into  an  operating 
permit  after  the  owner  or  operator  has 
submitted  a  permit  application  for  a 
112!))  case-by-case  MACT 
determination,  or  after  a  case-by-case 
M,\CT  determination  has  been  made 
under  section  112(j).  Section  63.57 
implements  the  specific  requirements  of 
subsection  112(])(6)  of  the  Act. 


Section  63.57  provides,  as  required  in 
the  Act.  that  if  the  EPA  promulgates  a 
112(d)  standard  for  a  source  category 
before  approval  of  a  112{j)  permit 
application  for  a  source  in  that  source 
category,  then  the  permit  must  reflect 
the  112(d)  standard.  New  sources  must 
comply  upon  startup  wnlh  the  112(d) 
rule  except  that,  if  the  MACT  standard 
is  more  stringent  than  the  proposal, 
source  commencing  construction  or 
reconstruction  between  proposal  and 
promulgation  may  comply  with  the 
proposal  for  3  years,  then  meet  the  final 
MACT  standard. 

If  EPA  promulgates  a  112(d)  standard 
after  issuance  of  a  112(j)  permit  for  a 
source  in  the  relevant  source  category, 
then  the  permit  must  be  revised  upon 
renewal  to  reflect  the  112(d)  standard. 
However,  the  compliance  period  must 
be  no  longer  than  a  total  of  eight  years 
from  the  initial  112(j)  compliance  dale, 
or  the  112(d)  promulgation  date, 
whichever  is  earlier. 

Paragraph  63.57(c)  clarifies  a  State's 
responsibilities  when  a  case-by-case 
MACT  standard  is  more  stringent  than 
a  subsequent  112(d)  standard,  and  a 
permit  containing  that  case-by-case 
standard  has  been  issued.  In  that 
instance,  the  State  is  not  required  to 
revise  the  permit  to  reflect  the  less 
stringent  112(d)  standard,  but  may 
presume  that  the  more  stringent  case-by- 
case  determination  satisfies  the 
requirements  of  both  112(j)  and  112(d). 
The  EPA  believes  that  nothing  in 
section  112  of  the  Clean  Air  Act  requires 
pre-emption  of  these  more  stringent 
State  standards. 

rv.  Discussion  of  the  Relationship  of  the 
Proposed  Requirements  to  Other 
Requirements  of  the  Act 

A  112j,  112gand  11 2d:  Overlapping 
Requirements 

States  and  sources  implementing  the 
requirements  of  section  112  of  the  Clean 
Air  Act  need  to  understand  the 
potentially  complex  relationships 
among  several  interlocking  provisions. 
The  EPA  is  currently  contemplating 
different  interpretations  of  the 
relationship  among  the  requirements  of 
section  112  (d).  (g)  and  (j). 

Internal  Consistency 

As  discussed  in  section  n.C,  of  this 
preamble,  EPA's  primary  goal  is  to 
create  as  seamless  a  web  as  possible 
between  case-by-case  MACT 
determinations  under  112())  and 
implementation  of  subsequent  112(d) 
standards  for  those  same  source 
categories.  In  addition,  the  Agency 
desires  to  rationaHze  the  112(j) 
provisions  with  the  112(g)  provisions 
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requiring  case-by-case  MACT 
determinations  for  constructed, 
reconstructed,  and  modified  m8)or 
sources.  While  under  the  Act  some  of 
the  specific  substantive  requirements  of 
section  112(gj  differ  under  the  Act  from 
the  substantive  requirements  of  112i]) 
and  112(d),  the  EPA  intends  to  or.'-.ure 
the  greatest  possible  operational 
conf^istency  among  sw:t>on  112  fd).  (g), 
and  (j)  provisions. 

One  rundamentel  principle  guiding 
the  design  of  all  three  programs  is  that 
substantive  control  requirements  under 
112(gj  hold  only  until  the  requiren-ien'.s 
of  a  11 2())  or  112(dl  standard  become 
effective.  In  other  words,  after  the 
effective  date  of  8  112ljj  case-bv-(.es9 
\L\CT  determination  or  a  112(d]  MACT 
standard,  tlie  control  requirements  of 
section  112())  or  section  112(d) 
supersede  the  control  requirements  of 
section  112(g). 

The  EPA  considered  an  alternative 
approacii.  i.e  tJie  finding  that  112(g) 
governs  ail  changes  and  additions  of 
new  emission  units  at  existing  sources 
whether  or  not  a  112(d)  or  (j)  standard 
exists.  The  EPA  rejected  this  approach 
for  reasons  enumerated  below 
Nevertheless  ihe  EPA  requests  cniT^rr:ent 
on  both  approaches 

One  reason  for  rejecting  the  approach 
that  112(g)  control  extends  to  sources 
covered  by  112(d)  or  112(j)  standards  is 
that  it  leads  to  the  conclusion  that  many 
new  sources  within  the  sertion  11 2(a)(4) 
definition  of  new  source  would  forever 
escape  having  to  apply  a  new  source 
MACT  level  of  control  .Such  an 
interpretation  is  in  conflict  with  the 
recj.uirements  of  section  112(d), 

Section  112(a)(4)  defines  a  new  source 
as  "a  stationary'  source  the  construction 
or  reconstruction  of  which  is 
commenced  after  LTie  Administrator  first 
proposes  regulations  under  this  section 
establishing  an  emission  standard 
applicable  to  such  source."  Thus,  once 
9  standard  has  'been  set  under  section 
112(d),  any  new  source  will  be  subject 
to  new  source  M.\CT  Moreover,  under 
section  1 12(a),  a  "stationary  source"  can 
be  "major"  (112(a)(1))  or  "area" 
(112(a)(2)).  The  MACT  standard  will 
define  the  portion  of  a  facility  that  is 
considijred  a  "source"  for  the  purposes 
af  the  particular  standard. 

Section  112(g)  applies  to  construction, 
reconstruction,  or  modification  of  major 
sources,  and  in  m.anv  cf..ses  will  have  an 
effect  on  sources  earlier  than  section 
112(d)  or  (j)  standards.  However,  section 
112(g)  only  requires  new  source  MACT 
on  new  major  sources,  and  considers 
any  other  new  emission  unit  to  be  a 
modification  of  an  existing  major 
source.  As  a  "modification,"  such  a  new 
emission  unit  will  be  required  to  apply 


for  existing  source  case-by-case  M.\CT 
determination  under  112(r).  Therefore  if 
112!'gi  were  to  constrain  the  appiicjstion 
cf  a  subsequent  112(j)  or  112(d) 
'tandard.  many  new  emassion  units 
under  the  112(a)(4)  definition  of  "new 
so'axce"  would  never  be  required  to 
comply  with  new  soun::e  M,ACT. 

In  addition,  under  112!gj  a  rn-'-A' 
emission  unit  might  not  even  "ce 
requii-ed  to  m«et  an  existing  source 
MACT  level  of  control.  Section  112(g) 
allows  for  m.odifi cations  to  either  (1) 
Comply  with  e  rase-by-case  "existing 
source  '  MACT  determination  under 
112(g);  (2)  offset  emissions  Increases  in 
lieu  of  applying  112(g]  existing  source 
M.ACT  rt^uiremenls;  or  (3)  if  its 
en.  1 5  sens  were  below  112(g)  de 
minimis  levels,  not  be  subject  to  any 
control  requirements  at  all.  The  EPA 
believes  iriat  112(g)  thus  provides  major 
sources  with  a  great  deal  of  needed 
flexibility  before  112(d)  or  (j)  standards 
are  set;  but  that  once  those  standards  are 
in  place  the  Act  intends  that  these 
sources  must  comply  with  the  specific 
ryquirements  of  those  standards. 

Fmallv  the  interpretation  that  112(g) 
^;overns  the  addition  of  new  equipment 
at  rnriior  sources  to  which  112(d)  or  (j) 
stdndards  already  apply  has  some 
anomalous  implications.  One  example 
would  he  a  new  emission  unit  whose 
emissions  are  below  112(g)  de  minimis 
levels  for  a  particular  hazardous  air 
pollutant.  If  that  emission  unit  were 
added  to  a  major  source,  it  would  be 
exempt  from  the  requirements  of  112(g), 
but  would  be  required  to  apply  new 
source  MACT  control  under  112(j). 
However,  if  that  emission  xmit  were  not 
below  112(g)  de  minimis  levels,  it 
would  be  required  to  comply  with 
112(g).  If  112(g)  requirements  Hmit  the 
application  of  112(j),  then  the  source 
would  be  required  to  apply  existing 
source  MACT.  In  this  instance,  a  smaller 
emission  unit  would  be  required  to 
control  more  stringently  than  a  larger 
emission  unit. 

Another  example  of  anomalies 
resulting  firom  this  reading  of  the  statute 
would  be  a  112(d)  standard  that  sets 
new  source  MACT  for  new  area  sources 
in  a  source  category.  Under  this  reading, 
major  sources  adding  new  sources  could 
avoid  new  source  MACT,  but  any  new 
area  source  would  have  to  meet  new 
source  MACT.  Again,  a  smaller  unit 
would  be  required  to  control  more 
stringently  than  a  larger  emission  unit. 

Therefore  EPA  believes  that  the 

substantive  control  requirements  of 
112(g)  are  pre-empted  by  the 
requirements  of  a  relevant  112(0  or 

112(d)  standard. 


,*  'i rn  in cstra!  1  ve  (  j, >riM<;lency 

Voluntary  administrative  procedures 
for  new  sources  under  112(j),  as 
outlined  in  §  63.53  of  the  proposed  rule, 
are  intended  to  be  analogous  to 
administrative  requirements  to  be  set 
out  for  modified,  constructed,  and 
reconstructed  sources  under  section 
112(g)  of  the  CAA.  which  will  be 
proposed  in  §§  63.40  through  63.48  of 
this  subpart. 

Figure  3  illustrates  the  link  between 
the  voluntary  section  112(j) 
preconstruction  review  process  and 
section  112(g)  administrative 
requirements.  Although  the  EPA 
believes  that  section  112[j)  does  not 
provide  authority  for  preconstruction 
review  of  all  new  sources,  the  EPA 
strongly  believes,  as  a  matter  of  policy, 
that  the  administrative  process  for  new 
major  sources  or  existing  sources  adding 
new  equipment  should  be  the  same 
regardless  of  whether  the  1 12(j)  effective 
date  has  passed. 

Before  the  112(j)  effective  date,  such 
sources  will  be  required  to  make  a  case- 
by-case  MACT  determination  under 
112(g).  After  the  112(j)  effective  date, 
these  sources  will  be  required  to  make 
a  case-by-case  MACT  determination 
under  112(j).  In  cases  where  112(g)  and 
112(j)  substantive  control  requirements 
differ,  the  more  stringent  112(j)  controls 
will  in  effect  apply.  However,  these 
sources  will  only  be  subject  to 
preconstruction  review  luider  112(g). 
Sources  applying  for  preconstruction 
approval  under  112(g),  but  who  will  be 
subject  to  112(j)  new  source  MACT. 
need  to  know  this  before  they  construct, 
in  order  to  install  the  right  equipment. 

In  addition  there  will  be  sources,  such 
as  some  new  emission  units  added  to  an 
existing  major  source,  that  may  not  be 
covered  by  112(g),  but  who  will  be 
required  to  install  new  source  MACT 
under  112(i).  For  example,  an  owner/ 
operator  may  intend  to  make  an  offeet 
showing  that  would  avoid  a  case-by- 
case  MACT  determination  under  112(g). 
Ch°  a  new  unit's  emissions  may  fall 
below  a  112(g)  de  minimis  level  for  a 
specific  pollutant.  In  both  of  these  cases, 
the  owner/operator  will  need  to  know  in 
advance  of  a  missed  promulgation  date 
that  they  will  be  required  to  install  new 
source  MACT  under  112(j).  Without  a 
preconstruction  review  process,  there  is 
no  way  to  ensure  that  new  sources  not 
covered  by  112(g)  will  know  whether 
they  are  complying  with  112(j) 
requirements  until  up  to  one  year  after 
they  have  already  commenced 
construction. 

Therefore,  anyone  planning  to 
construct  a  new  major  source,  or  any 
existing  major  source  planning  to  install 
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a  new  emission  unit  after  a  scheduled 
promulgation  date  for  a  source  categon,-. 
is  strongly  encouraged  to  undergo 
preconstruction  review  under  llZf;),  in 
order  to  provide  some  certainty  as  to 
required  new  source  controls  prior  to 
construction, 

The  EPA  specifically  requests 
comment  on  the  desired  relationships 
between  the  112tgj  and  U2()) 
administrative  processes  in  regard  to 
preconstruction  review,  and  on  the 
policy  implications  of  a  voluntarj- 
preconstruction  review  process. 

B  Section  112(1}  Delegation  Process 

Under  section  112(1)  of  the  .\ct,  States 
have  the  option  of  developing  and 
submitting  to  the  Administrator  a 
program  for  implementing  the 
requirements  of  section  112,  including 
section  112l'j)  The  EP.*l  proposed  rules 
for  the  implementation  of  section  112(1) 
on  May  19,  1993  (58  FR  29296),  This 
rule  proposed  to  add  §§  63  90  through 
63  96  to*40  CFR  part  63, 

The  EPA  proposes  that  the  delegation 
process  provided  under  section  112(1) 
be  used  to  smiooth  the  transition  to  State 
i.mplementation  of  section  112(j]  in  a 
way  that  minimizes  disruption  of 
existing  State  and  local  toxic  air 
pollutant  permit  programs.  The  EPA 
proposes  that  the  section  112(1)  process 
be  used  for  States  wishing  to  preserve 
existing  requir^^ments,  or  add  new 
requirements,  m  combination  with  the 
requirements  and  suggested  actions  of 
this  proposed  rjle.  into  an  overall 
program  that  meets  the  requirements  of 
the  Act. 

C  Section  1  l2(ij(5J  Early  Reductions 

Program 

Section  n2(0i5)  of  the  Act  allows 
EPA  to  grant  a  so'irce  a  six  year 
ccm.pliance  exter.sion  from  a  section 
112(d)  MACT  standard  if  the  source 
achieves  "early  reductions"  of  its 
emissions  ,\n  early  reduction  is  defined 
as  a  90%  reduction  in  a  source's 
hazardous  air  pollutant  emissions  (95% 
reduction  in  a  sources  particulate 
emissions)  before  the  applicable  MACT 
standard  is  proposed.  The  source's 
commitment  to  achieve  early  reductions 
is  federally  enforceable,  must  be 
included  in  the  title  V  permit,  and  must 
be  submitted  to  EPA  before  the  relevant 
112(d)  standard  for  that  source  category 
15  proposed  (Sources  subiect  to  MACT 
standards  scheduled  for  promulgation 
in  November  1992  must  submit  an 
enforceable  commitment  to  90% 
reductions  to  EPA  by  December  1,  1993. 
By  Decemb^ar  1,  1994.  Lhe  source  must 
achieve  the  federally  enforceable 
emission  reduction)  These 
commitments  to  reduce  emissions  early 


become  classified  as  alternative 
emission  limitations  throughout  the  six 
year  extension  period  Alternative 
emission  limitations  are  the  "appUcable 
emission  requirements"  for  the  early 
reduction  source. 

Paragraph  63  52(e)  provides  that  an 
alternative  em.ission  limitation 
established  for  the  purpose  of  early 
reduction  credit  can  be  included  as  a 
case-by-case  MACT  lim.it  in  the  permit, 
so  long  as  the  reduction  was  achieved 
by  the  date  established  in  the  source 
category  schedule  for  standards.  This 
requirement  is  established  pursuant  to 
the  specific  provisions  of  112(j)(5) 

\    .Administrative  Requirements 

A.  Executive  Order  12291 

An  impact  analysis  was  prepared  for 
the  proposed  regulation  The  impact 
analysis  was  prepared  even  though  the 
proposed  regulation  is  not  expected  to 
meet  the  "major  rule"  requirement  as 
defined  in  Executive  Order  12291.  The 
regulation  is  not  expected  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  is  not  expected  to 
cause  significant  adverse  effects  on 
competition.  The  objective  of  the  impact 
analysis  is  to  evaluate,  to  the  extent 
possible,  the  costs  and  benefits 
associated  with  the  proposed  regulation. 

The  impacts  (cost  and  emission 
reduction)  of  the  section  112(j)  program 
are  assumed  to  begin  in  either  1994  or 
1996  and  increase  as  additional  source 
categories  are  subiect  to  Lhe  program 

The  absence  of  valuation  and 
sufficient  exposure- response 
information  precludes  a  full  quantitative 
benefits  analysis.  Therefore,  EPA 
evaluated  the  minimumi  benefits  that 
would  justify  general  program 
directions. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities," 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared. 

Present  Regulatory  Flexibility  Act 
guidelines  indicate  that  an  economic 
impact  should  be  considered  significant 
if  it  meets  one  of  the  following  criteria: 
(1)  Compliance  increases  annual 
production  costs  by  more  tlian  5 
percent,  assuming  costs  are  passed  on  to 
consumers;  (2)  compliance  costs  as  a 
percentage  of  sales  for  small  entities  are 
at  least  10  percent  more  than 
compliance  costs  as  a  percentage  of 


sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  "significant" 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 
plus  external  financial  capabilities;  or 
(4)  regulatory  requirements  are  Hkely  to 
result  in  closures  of  small  entities. 

Tills  regulation  does  not  affect  a 
significant  number  of  small  businesses, 
small  governmental  jurisdictions,  or 
small  institutions.  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposal  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  the  EPA  (ICR  No.  1648,01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer.  Information  PoUcy  Branch 
(PM-223Y),  US.  Environmental 
Protection  Agency.  401  M  St.,  SVV,, 
Washington,  DC  20460.  or  by  calling 
(202)  260-2740. 

This  collection  of  information  is 
estimated  to  have  an  average  annual 
public  reporting  burden  of 
approximately  200  hours  per 
respondent.  This  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  P,olicy  Branch  (PM- 
223Y1;  U.S.  Environmental  Protection 
Agency,  401  M  St,,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  AftV.irs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  SubjecU  in  40  CFR  Part  63 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Hazardous  substances. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 
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Dated;  June  30,  1993 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  out  in  ;he 
preamble,  chapter  I,  of  tjtle  40  of  the 
Code  of  Federal  Rp^julations  is  proposed 
to  be  amended  as  follows; 

PART  6^-{AMENDED] 

1,  The  authority  citation  for  part  63 
cor.tinuiis  to  read  as  follows; 

Authonty;  42  U.S.C  7401  ft  u-^j. 

2.  Part  63  is  amended  by  adding  a 
new  subpart  B,  consisting  of  §§6,3  4r>- 
63,57  to  read  as  follows 

Subpart  B — Requirement*  fof  Control 
Technology  Determinations  for  Major 
Sources  In  Accordance  With  Clean  Air  Act 
Sections  112(g)  and  1 120) 

63.40-63.49     [Keservedl 
63.50    Appiicabii.tv. 
63  51     Dfifintions, 

63.52  Requirements  fo:  existing  sources 

63.53  Application  content  for  ca.se- bv-<-.<ise 
MACT  determinar.ons. 

63.54  Preconstruction  review  prrKedures 
for  new  sources. 

63.55  Incorporation  of  requirements  for 
new  sources  into  the  operating  j;>eim;t 

63.56  Maximum  achievable  control 
technolog\'  (MACTT)  determinations  for 
sources  subject  to  case-by-case 
determination  of  equivalent  emission 
limitations 

63  57     Requirements  for  casc»-by-rase 
determination  of  equivalent  emission 
limitations  af^er  promulgation  of  a 
subsequent  MACT  standard. 

Subpart  B — Requirements  for  Control 
Technology  Determinations  for  Major 
Source*  In  Accordance  With  Clean  Air 
Act  sections  1 1 2(g)  and  1 1 2(j) 

H  63.40-63.49    [Reserve<f] 

{63.50    Applicability. 

(a)  General  applicability  ^  The 
requiremants  of  §§  63,50  tlirough  63  .57 
implement  section  112(j)  of  the  Clean 
Air  Act  [as  amended  in  1990),  The 
requirements  of  §§63.50  through  63,57 
apply  in  each  State  beginning  on  the 
effective  date  of  an  approved  title  V 
permit  program  in  such  State,  but  not 
before  May  15,  1994.  These 
requirements  apply  to  the  owner  or 
operator  of  a  major  source- of  hazardous 
air  pollutants  which  includes  one  or 
more  stationary  sources  included  in  a 
source  category  or  subcategory  for 
which  the  Administrator  has  failed  to 


)rornu!gate  an  emission  standard 


■ifiiine 


'  The  requironenU  of  SS  63  50  through  6.3  57 
implemont  section  n2(j)  of  the  Qean  Mr  Act  (42 
U.S.C  7401  rt  $«q.,  u  amended  by  Pub.  L.  lOi- 
M9). 


this  part  by  the  section  112:;')  d" 

;b)  Relationship  to  St^ite  and  iocai 
n^quirements.  Nothing  in  §§63.50 
'.hro-izh  63.57  shall  prevent  a  State  or 
\::><&.  rei;j]atorv  agency  from  imposing 
n;;jrt-'  stringent  rf^quirements  than  those 
coniained  m  tiiese  subsections. 

(c)  Retention  cf  ^ate  permit  program 
approval.  In  order  to  retain  State  permit 
program  approval,  a  State  must,  by  the 
section  112(j)  deadline  for  a  sotirce 
category,  obtain  sufficient  legal 
authority  to  make  case-by-<:ase  ,*-l\CT 
determinations,  to  incorporate  those 
determinations  into  a  40  CFR  part  70 
perm.t.  and  to  incorporate  and  enforce 
other  requirements  of  section  112(j). 

§63.51     Definitions. 

Terms  used  \n  §§  63.50  through  63.57 
of  this  subpart  that  are  not  defined 
b^low  have  the  meaning  given  to  them 
in  the  Act,  in  subpart  A*  of  this  part, 
or  ;n  4C;  CFR  --.-ir  70. 

(V  ;;;r:/  fe.':r;.iogy' means  measures, 
processes,  methods,  systems,  or 
techniques  to  limit  the  emission  of 
hazardous  air  pollutants  including,  but 
not  limited  to,  measures  which: 

(1)  Reduce  the  quantity,  or  eliminate 
emissions,  of  such  pollutants  through    r 
process  changes,  substitution  of 
matenals  or  other  modifications; 

(2)  Enclose  systems  or  processes  to 
eliminate  emissions; 

(3)  Collect,  capture,  and  treat  such 
pollutants  when  released  fi^m  a 
process,  stack,  storage  or  fugitive 
emissions  point; 

(4)  Are  aesign,  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
42  use  7412(h):  or 

(5)  Are  a  combination  of  paragraphs 
(1)  through  (4)  of  this  definition. 

Emission  point  means  any  part  or 
activity  of  a  major  source  that  emits  or 
has  the  potential  to  emit  any  hazardous 
air  pollutant. 

Emission  unit  means  the  emission 
point  or  collection  of  emission  points, 
within  a  major  sourt»,  which  the 
permitting  authority  determines  is  the 
appropnate  entity  for  making  a  MACT 
determination  under  section  112(j).  An 
emission  unit  can  be  defined  (by  the 
permitting  authontv)  as  any  of  the 
following; 

(1)  An  emitting  point  that  can  be 
indi%idually  controlled,  e  s  a  boiler  or 
a  spray  booth 

(2)  the  smallest  grouping  of  emission 
pomts,  that,  when  col!et:ted  together, 
can  be  commonly  controlled  by  a  single 
control  device  or  work  practice. 


'  EPA  in  lends  to  prc.fKi!M>  subf^ajt  *.  ::■!  part  63 


;   .^ny  grouping  of  emission  points, 
that,  when  collected  together,  can  be 
commonly  controlled  by  a  single  control 
device  or  work  practice. 

(4)  A  grouping  of  emission  points  that 
are  functionally  related.  Equipment  is 
functionally  related  if  the  operation  or 
action  for  which  the  equipment  was 
specifically  designed  could  not  occur 
without  being  connected  with  or 
without  relyijQg  on  the  operation  of 
another  piece  of  eouipment. 

(5)  A  grouping  of  emission  points 
that,  when  collected  together,  comprise 
a  building,  structtire,  facihty,  or 
installation. 

Existing  major  source  means  a  major 
source,  construction  or  reconstruction  of 
which  is  commenced  before  EPA 
proposed  a  standard  under  112  (d)  or 
(h),  or  if  no  proposal  was  published, 
then  before  the  section  112(e) 
promulgation  deadline. 

Federally  enforceable,  when  applied 
to  emission  hmitations  and  conditions, 
means  that  they  are  enforceable  by  the 
Administrator,  including  those 
requirements  established  by  Stale  or 
Local  agencies  that  have  received 
approval  to  impose  such  Umitations 
through  an  approved  part  70  permit 
program  or  through  section  112(1)  of  the 
Act.  Requirements  developed  pursuant 
to  part  60  and  part  61  of  this  chapter 
and  requirements  within  any  applicable 
State  Implementation  Flan  are  also 
federally  enforceable.  To  be  federally 
enforceable,  the  limits  and  conditions 
must  undergo  public  review  and  be 
reported  to  the  EPA.  Emission  limits 
that  are  federally  enforceable  include 
Umits  on  the  allowable  capacity  of  the 
equipment;  requirements  for  the 
installation,  operation  and  maintenance 
of  pollution  control  technologies;  limits 
on  hours  of  operation;  and  restrictions 
on  amounts  of  materials  combusted, 
stored,  or  produced.  Any  federally 
enforceable  limitations  or  conditions 
must  be  practically  enforceable  and 
ensure  adequate  testing,  monitoring, 
and  recordkeeping  to  demonstrate 
compliance  with  the  limitations  and 
conditions.  Therefore,  general 
limitations  such  as  yearly  hmits  (e.g. 
tons  per  year)  are  not  sufficient  for 
federal  enforceability.  The  use  of 
hourly,  daily,  weekly,  or  monthly 
rolling  averages  is  acceptable. 

Maximum  achievable  control 
technology  (MACT)  emission  limitation 
for  existing  sources  means  the  emission 
limitation  reflecting  the  maximum 
degree  of  reduction  in  emissions  of 
hazardous  air  {>ollutants  (including  a 
prohibition  on  such  emissions,  where 
achievable)  that  the  Administrator, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
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any  non-air  quality  health  and 
environmental  impacts  and  enerjin,- 
requirements,  determines  is  achievable 
by  sources  in  the  category'  or 
S'ubcategorv  to  which  such  emission 
standard  applies  This  limitation  shall 
n')t  be  less  str.ngent  than  the  MACT 
r.oor. 

Maximum  achievable  control 
tpchnohgy-  iMACTl  emission  limitation 
for  new  sources  means  the  emission 
limitation  which  is  not  less  stringent 
than  the  emission  limitation  achieved  in 
practice  bv  the  best  controlled  similar 
source,  and  which  reflects  the 
maximum  degree  of  reduction  in 
emissions  of  hazardous  air  pollutants 
(including  a  prohibition  on  such 
emissions,  where  achievable)  that  the 
Administrator,  taking  into  consideration 
the  cost  of  achieving  such  emission 
reduction,  and  any  non-air  quality 
nealth  and  environmental  impacts  and 
energy  requirements,  determines  is 
arhievable  by  sources  in  the  category  or 
subcategory  to  which  such  emission 
standard  applies. 

Maximum  Achievable  Control 
Technology  (MACT)  floor  means: 

(1)  For  existing  sources: 

(i)  The  average  emission  limitation 
achieved  bv  the  best  performing  12 
percent  of  the  existing  sources  in  the 
United  States  (for  which  the 
Administrator  has  emissions 
information),  excluding  those  sources 
that  have,  within  18  months  before  the 
emission  standard  is  proposed  or  within 
30  months  before  such  standard  is 
promulgated,  whichever  is  later,  first 
achieved  a  level  of  emission  rate  or 
tnii'^sicn  reduction  which  complies,  or 
v«.   I  d  comply  if  the  source  is  not 
s..ti,-<t  to  such  standard,  with  the 
lowist  achievable  emission  rate  (as 
defined  in  section  171)  applicable  to  the 
source  category  and  prevailing  at  the 
time,  in  the  category  or  subcategory,  for 
categories  and  subcategories  of 
stationan,'  sources  with  30  or  more 
sources;  or 

(ii)  The  average  emission  limitation 
achieved  by  the  best  f>erforming  5 
sources  in  the  United  States  (for  which 
the  Administrator  has  or  could 
reasonably  obtain  emissions 
information)  in  the  category  or 
subcategory,  for  a  category  or 
subcategory  of  stationary  sources  with 
fewer  than  30  sources; 

(2)  For  new  sources,  the  emission 
limitation  achieved  in  practice  by  the 
best  controlled  similar  source. 

.^^?^v  mafor  source  means  a  major 
s-  u.-'  e  for  which  construction  or 
reconstruction  is  commenced  after  the 
section  112(a)  promulgation  deadline,  or 
aftyr  proposal  of  a  relevant  standard 
under  section  112(d)  or  112fh)  of  the 


Clean  Air  Act  (as  amended  in  1990), 
whichever  romes  first. 

Sew  sourve  means  an  emission  unit 
for  which  construciion  or  reconstruction 
is  commenc«d  after  the  section  112(e) 
deadline,  or  aft^r  proposal  of  a  relevant 
standard  under  se<:tion  112(d)  of  the 
Qean  Air  Act  (as  amended  in  199Qi. 
whichever  comes  first. 

Potential  to  emit  meins  the  maximum 
capacity  of  a  stationery  source  to  emit 
any  air  pollutant  under  it?  physical  and 
operational  design.  Any  physical  or 
operational  limitation  on  tlie  capacity  of 
a  source  to  emit  an  air  pollut.ant. 
including  air  pollution  couLrni 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  is  federally 
enforceable.  This  term  does  not  alter  or 
affect  the  use  of  this  term  for  any  other 
purposes  under  the  Act,  or  the  term 
"capacity  factor"  as  used  in  Title  IV  of 
the  Act  or  the  regulations  promulgated 
thereunder. 

Section  112(j)  deadline  mearis  the 
date  18  months  after  the  date  for  which 
a  relevant  standard  is  scheduled  to  be 
promulgated  under  this  part.  The 
applicable  date  for  categories  of  major 
sources  is  contained  in  subpart  C  of  this 
part. 

Similar  source  means  an  emission 
unit  that  serves  a  like  function  and/or  is 
structurally  similar  in  design  and 
capacity  to  an  emission  unit. 

United  States  means  the  United 
States,  its  possessions  and  territories. 

f  63.52    R«quir«m«nt9  for  exist'ng  sources. 

(a)  If  the  Administrator  fails  to 
promulgate  an  emission  standard  under 
this  part  on  or  before  an  applicable  the 
section  112(e)  deadline,  \h9  owner  or 
operator  of  an  existing  major  source  that 
includes  one  or  more  stationary  sources 
in  such  category  or  subcategory,  that 
does  not  already  have  a  ppnr;r  requiring 
compliance  with  a  limit  that  would 
meet  the  requirements  of  section  112(j) 
of  the  Act,  shall  submit  an  appli<:atioD 
for  a  40  CFR  part  70  or  40  CFR  part  7 1 ' 
permit  or  application  for  a  significant 
permit  modification,  whichever  is 
applicable,  in  accordance  with  the 
provisions  of  40  CFR  part  70  or  40  CFR 
part  71.  The  owner  or  operator  of  a 
major  source  that  already  has  a  40  CFR 
part  70  or  40  CFR  part  71  permit 
requiring  compliance  with  a  limit  that 
would  meet  the  requirements  of  section 
112(j)  of  the  Act,  shall  sjbmit  an 
application  for  an  administrative  permit 


*40UKK  part  71  has  not  yat  been  promulgated 
This  duboa  assumes  that  40  CFK  part  '1  wili  l^e 
Issued  final  before  this  proposeii  ruie  is  issued  as 
a  rmai  rule. 


amendment,  in  accordance  with  the 
provisions  of  40  CFR  part  70  or  40  CFR 
part  71. 

fb)  Submittal  of  permit  application 
The  application  for  a  40  CFR  part  70  or 
40  CFR  part  71  permit,  significant 
permit  modification,  or  administrative 
amend.ment  by  an  owner  or  operator  of 
an  existing  major  source  shall  be 
submitted  to  the  permitting  authority 
not  later  than  the  section  li2;j) 
deadline.  The  application  shsl!  coi'.tain 
the  uifDnnatiun  required  by  §63.53 

(c)  Permit  review  (1)  Permit 
arplicfiticni,  submitted  under  this 
paragraph  will  be  reviewed  and 
app'oved  or  disapproved  according  to 
the  provisions  of  40  CFR  part  70  or  40 
CFR  part  71,  whichever  is  applicable, 
and  any  other  nsgulations  app.niv^d 
under  Title  V  in  the  State  in  v,  hich  the 
source  is  located,  In  the  event  that  the 
State  disapproves  a  permit  appl.ca.ion 
submitted  under  this  paragraph  or 
determines  that  the  application  is 
incomplete,  tlie  owner  or  oporator  shall 
revise  and  resubmit  the  application  to 
meet  the  objections  of  the  State  not  later 
than  180  days  after  being  notified  that 
the  application  was  disapproved  or  is 
incomplete. 

(2)  If  the  owner  or  operator  has 
submitted  a  timely  and  complete 
apphc.^tion  for  a  40  CFR  part  70  or  40 
CFR  pert  71  perm.it  or  significant 
modification  required  by  this  paragraph, 
any  failure  to  have  this  permit  will  not 
be  a  violation  of  the  requirements  cf  this 
paragraph,  unless  tlie  delay  in  final 
action  is  due  to  the  fa:lure  cf  the 
applicant  to  submit,  in  a  timely  m-anner, 
information  required  or  requested  to 
process  the  application. 

(dl  The  permit  shall  contain 
information  consistent  with  the 
requ;rement«  of  §63,54(c]. 

[q]  Emission  iimitatmn.  The  permit 
issued  shall  contcin  an  equivalent 
emission  limitation  (or  Umitat'ons)  (as 
further  defined  m  §  63.56(a)).  for  that 
category  or  subcategory  determined  on  a 
case-by-case  basis  by  the  permitting 
authonty,  or,  if  the  applicable  criteria  in 
Subpart  D  of  Lhis  part  are  met,  the 
perniit  may  contain  an  alternaUve 
e.-:iir>sion  limitation,  For  the  purposes  of 
the  preceding  sentence,  early  ."-eductions 
made  pursuant  to  section  112(i)(5)(A)  of 
the  Act  shall  be  achieved  not  later  than 
the  date  on  which  the  rble'>ant  standard 
should  have  been  promulttated 
according  to  the  date  in  Subpart  C  of 
Lhis  part. 

(0  Compliance  date.  Trie  owner  or 
operator  of  an  existing  mniiir  source 
subject  to  the  requirement  of  this 
paragraph  shall  comply  w:th  the 
emission  hmitation(s)  established  in  the 
source's  40  CFR  part  70  or  40  CFR  part 


S  63.53    Ap 
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71  permit.  In  no  case  will  such 
comphance  date  exceed  3  years  after  the 
issuance  of  the  permit  for  that  sourre, 
except  where  the  permitting  authonty 
issues  a  pemiit  that  gran's  an  adaitional 
year  to  comply  in  accordance  with 
section  112!i)f3)(B),  and  unless 
otiierwise  specified  in  §63.55,  or  in 
subpart.  D  of  this  parf 

tgj  Enhanced  monitonng.  in 
accordance  with  section  114(a)(3)  of  the 
Act,  monitoring  shall  be  capable  of 
detecting  deviations  from  each 
applicable  emis.sion  Umitation  or  other 
standard  with  sufficient  reliability  and 
timehness  to  determine  continuous 
comphance  over  the  applicable 
reporting  period.  Such  monitoring  data 
may  be  used  as  a  basis  for  enforcing 
emission  Hrritaticns  estabUshed  under 
this  suhpan, 

§  63.53     Application  content  for  ta»»-by- 
ca««  MACT  ci6<»fmination«. 

(a)  .\n  appiication  for  a  MAi  T 
determination  shall  specif)'  a  M.ACT 
candidate  selected  by  the  ow-.t-    r 
operator  that,  if  properly  operh;-':.!  and 
maintained,  would  achieve  a  M.-^.fT 
emission  limitation. 

!b)  The  application  for  a  MACT 
determination  shall  contain  the 
following  information; 

{Ij  The  name  and  address  (physical 
location)  of  the  major  source; 

[21  A  brief  description  of  the  major 
so  :-ce,  its  sou.'-ce  category  or  categories, 
a  description  of  the  emission  unit(s) 
requiring  a  MACT  determination 
pursuant  to  other  requirements  in  this 
Subpart,  and  a  description  of  whether 
the  emission  unit(s)  require  new  source 
MACT  or  existing  source  MACT  based 
on  the  definitions  established  m  §  63.51; 

(3)  For  a  new  source,  tbe  expected 
date  of  commencement  of  construction; 

(4)  For  a  new  source,  the  expected 
date  of  com.pletion  of  construction; 

(5)  Fcr  a  new  source,  the  anticipated 
d<3te  of  startup  of  operation: 

(6)  The  hazardous  air  pollutants 
emitted  by  each  emission  unit,  and  the 
emission  rate  for  each  hazardous  air 
pollutant,  stated  in  terms  that  would  be 
considered  federally  enforredlie  a."; 
defined  in  §63,v51.  ' 

(7)  Any  existing  federally  enforceable 
emission  limitations  applicable  to  the 
source 

(8)  The  uncontrolled  emissions  for  tbe 
source(s)  in  tons/yr  or  production  unit 
in  tons/yr  (potential  to  emit  m  an 
uncontrolled  state); 

(9)  Controlled  emissions  for  the 
covered  emission  unit(s)  in  tons/>T  or 
production  unit  in  tons/yr  (potential  to 
emit  in  a  controlled  state). 

(10)  The  MACT  floor  and  supporting 
calculations  for  cases  where  the  MACT 


floor  must  be  conpuied  r;i  a  ',ase-by- 
case  basis. 

(11)  Recommended  emission 
limitations  for  the  source(s),  and 
supporting  information,  consistent  with 
§  63.54(c). 

(12)  The  selected  MACT  candidate  to 
meet  the  emission  limitation  including 
technical  information  on  the  design, 
operation,  size,  estimated  control 
efficiency,  and  any  other  information 
deemed  appropriate  by  the  permitting 
authority; 

(13)  Supporting  documentation 
including  identification  of  alternative 
control  technologies  considered  to  meet 
the  emission  limitation,  and  analysis  of 
non-air  quality  health  and 
environmental  impacts  or  energy 
requirements  for  the  selected  MACT 
candidate; 

(14)  Parameters  to  be  monitored  and 
frequency  of  monitoring  to  demonstrate 
continuous  compliance  with  the 
standard  over  the  applicable  reporting 
period. 

(15)  Any  other  information  required 
pursuant  to  subpart  A  (^f  th>e  pari 

§63.54     Pr»c.onstructto.n  '«•*'«««  r""oc<fv}:.,i!'«t 
*of  r>«w  »ourc««. 

(a)  Review  process  for  new  sources.  (1) 
If  the  permitting  authority  requires  an 
owner  or  operator  to  obtain  or  revise  a 
40  CFR  part  70  permit  before 
construction  of  the  new  source,  or  when 
the  owner  or  operator  chooses  to  obtain 
or  revise  a  40  CFR  part  70  permit  before 
construction,  the  owner  or  operator 
shall  follow  the  administrative 
procedures  established  in  part  70  of  this 
chapter  before  construction  of  the  new 
source. 

(2)  If  an  owner  or  operator  is  not 
required  to  obtain  or  revise  a  40  CFR 
part  70  permit  before  construction  of  the 
new  source  (and  has  not  elected  to  do 
so),  but  the  new  source  is  covered  by  the 
preconstruction  review  requirements  of 
section  112(g),  then  the  owner  or 
operator  shall  comply  with  those 
requirements.  If  the  new  source  is  not 
covered  by  112(g).  the  State,  in  its 
discretion,  may  provide  a  Notice  of 
MACT  Approval  in  accordance  with  the 
procedures  set  forth  in  paragraphs  (b) 
through  (h)  of  this  section,  before 
construction  of  the  new  source, 

(3)  Regardless  of  the  preconstruction 
review  process,  the  MACT 
determination  shall  be  consistent  with 
•he  principles  established  in  §  63,56, 
and  the  Notice  of  M.^CT  Approval  or 
me  permit,  whichever  is  applicable, 
shall  include  the  documentation 
reauired  by  §63  53. 

(b)  Optional  administrative 
procedures  for  preconstruction  review 
for  new  sources  The  penriitting 


authority  may  provide  for 
preconstruction  review  of  section  112(j) 
MACT  determinations  upon  approval  by 
EPA  of  a  program  that  is  submitted 
pursuant  to  the  requirements 
estabhshed  under  section  112(1)  of  the 
Act,  and  that  provides  for  review 
procedures  and  compliance 
requirements  no  less  stringent  than 
those  set  forth  in  paragraphs  (b)  through 
(h)  of  this  section. 

(1)  The  permitting  authority  will 
notify  the  owner  or  operator  in  writing, 
within  30  days  from  die  date  the  Notice 
of  MACT  Approval  application  is  first 
received,  as  to  whether  the  application 
for  a  MACT  determination  is  complete 
or  whether  additional  information  is 
reauired. 

(2)  The  permitting  authority  will 
approve  an  applicant's  proposed  MACT. 
or  the  permitting  authonty  will  notify 
the  owner  or  operator  in  writing  of  its 
intention  to  disapprove  a  MACT 
candidate,  within  60  calendar  days  after 
the  receipt  of  a  complete  application. 
The  60-day  period  will  begin  on  the 
calendar  day  that  the  owner  or  operator 
is  notified  in  writing  that  the 
application  is  complete. 

(3)  The  owner  or  operator  may 
present,  in  writing,  within  60  calendar 
days  after  notification  of  the  permitting 
authority's  intent  to  disapprove  a  MACT 
candidate,  additional  information, 
considerations,  or  amendments  to  the 
application  before  the  permitting 
authority's  issuance  of  a  final 
disapproval. 

(4)  The  permitting  authority  will 
approve  or  issue  a  final  disapproval  of 
the  application  no  later  than  30  days 
from  the  date  additional  information  is 
received  from  the  owner  or  operator. 

(5)  A  final  determination  to 
disapprove  any  application  will  be  in 
writing  and  will  specify  the  grounds  on 
which  the  disapproval  is  based. 

(6)  Approval  of  an  applicant's 
proposed  MACT  will  be  set  forth  in  the 
Notice  of  MACT  Approval  as  described 
in  paragraph  (c)  of  this  section. 

(c)  Notice  of  MACT  Approval.  (1)  The 
Notice  of  MACT  Approval  will  contain 
an  emission  standard  or  emission 
limitation  to  control  the  emissions  of 
hazardous  air  pollutants.  The  MACT 
emission  limitation  will  be  determined 
by  the  permitting  authority  and  will  be 
based  on  the  degree  of  emission 
reductions  that  can  be  achieved,  if  the 
control  technologies  or  work  practices 
are  installed,  maintained,  and  operated 
properly.  Such  emission  limitation  will 
be  established  consistent  wath  the 
principles  contained  in  §  63,56, 

(2)  The  Notice  of  MACT  Approval 
will  specify  any  notification,  operation 
and  maintenance,  performance  testing. 
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mor.itor.ng.  irpcrting  and 
rocordkeepi.ig  requirements.  The  Notice 
of  M\CT  Approval  shall  include  the 
following  information: 

':   in  addition  to  the  MACT  emission 
limi'.auon  required  by  paragraph  (d)(1) 
of  this  section,  additional  emission 
limits,  production  limits,  operational 
limits  or  other  terms  and  conditions 
necessary-  to  ensure  fiederal 
enforceability  of  the  MACT  emission 
limitation; 

(ill  Compliance  certifications,  testing, 
monitoring,  reporting  and 
recordkeeping  requirements  that  are 
consistent  with  the  requirements  of  40 
CFR  70.6(a)  and  40  CFR  70.6(c). 

(i;i]  In  accordance  with  section 
1 1 4 1  a  H  3 )  of  the  Act,  monitoring  shall  be 
capable  of  detecting  deviations  from 
each  applicable  emission  limitation  or 
other  standard  with  sufficient  reliability 
and  timeliness  to  determine  continuous 
compliance  d'uring  the  applicable 
reporting  period.  Such  monitoring  data 
m.ay  be  used  as  a  basis  for  enforcing 
emission  hnutat^oni  established  under 
this  Subpart 

(iv)  A  statement  rwquinng  the  owTier 
or  operator  to  comply  with  all 
applicable  r*)quiremer.ts  contained  in 
subpart  A  of  ihis  part. 

(v)  A  compliance  datei's)  by  which  the 
cv^mer  or  operator  shall  be  in 
co.mpliance  with  the  MACT  emission 
hmitaticn,  and  all  other  applicable 
terms  and  conditions  of  tne  notice. 

(3]  All  provisions  contained  in  the 
Notice  of  M\CT  approval  are  federally 
enforceable  upon  the  effe<,iive  date 
stated  in  such  notice 

(d)  Opportunity  for  public  convrient 
on  Notice  of  MACT  Approv^il  The 
permitting  autnority  wiii  provide 
opportunity  for  public  comment  on  t;.« 
draft  Notice  of  M,\CT  Approval  prior  to 
issuance,  inciudmg.  at  a  minimum. 

(1)  Availability  for  public  in.spfK;t:.jn 
m  at  least  one  location  in  the  area 
affected  of  the  information  submitted  by 
the  owner  or  operator  and  of  the 
permitting  authority's  tentative 
determination; 

(2)  A  45-day  penod  for  jubmittal  of 
pubhc  comment;  and 

(3)  A  notice  by  prominent 
advertisement  in  the  area  affetited  of  the 
location  of  the  source  information  and 
analysis  specified  in  paragraph  (d)(l]  of 
this  section. 

(e)  EPA  notification.  The  State  or  local 
agency,  when  authority  for  the  MACT 
determination  has  been  conferred  to  that 
State  or  local  agency  by  the 
Administrator,  shall  send  copies  of  tht) 
draft  notice  (in  time  for  comment)  and 
final  notice  required  by  paragraph  (cj  of 
this  section  to  the  Administrator 
through  the  appropriate  Regional  Office, 


and  to  all  other  State  and  local  air 
pollution  control  agencies  having 
jurisdiction  in  the  region  in  which  the 
new  soxirce  would  b«  loviited. 

(f)  Effective  date.  The  effective  date  of 
a  MACT  determination  for  new  sources 
under  this  paragraph  shall  be  the  data 

a  Notice  of  MACT  Approval  is  issued  to 
the  owner  or  oi>erator  of  a  new  source. 

(g)  Compliance  date.  Now  sources 
shall  comply  with  case-by-case  MACT 
upon  permit  issuance. 

(h)  Compliance  with  SL\''JT 
determinations.  An  owner  or  operator  of 
a  major  source  that  is  subject  to  a  M,\CT 
determination  shall  comply  with 
notification,  operation  and 
maintenance,  performance  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  contained 
in  40  CFR  part  70. 

§63.55    »ncofTX«'»tion  of '•quln9#T>ent»  for 
n«w  tourc**  into  tt>«  Ofwmting  permit 

(a)  The  owner  or  operator  of  a  new 
source  in  a  source  category  or 
subcategory  subject  to  these  subsections, 
that  does  not  already  have  a  permit 
requiring  compliance  with  a  limit 
meeting  the  requirements  of  se<jtion 
112(j)  of  the  Act  (as  in  eff8<:t  on  the  data 
of  permit  application)  shall  submit  an 
application  for  a  40  CFR  part  70  or  40 
U-Kpait  71  permit  or  application  for  a 
signincant  permit  modification, 
whichever  is  applicable,  in  accordance 
with  the  provisions  of  40  CFR  part  70 

or  40  CFR  part  71.  The  owner  or 
operator  of  a  source  that  already  has  a 
permit  requinng  compliance  with  a 
liioit  meeting  the  requirements  of 
section  112(j)  of  the  Act,  shall  submit  an 
application  for  an  administrative  permit 
amendment,  in  accordance  with  the 
provisions  of  40  CFR  part  70  or  40  CFR 
part  71,  and  not  later  than  the  date  30 
days  after  the  date  construtlion  or 
reconstruction  is  commenced. 

(b)  Permit  rev  lew  (l)  Permit 
applications  submitted  under  this 
paragraph  will  be  reviewed  and 
approved  or  disapproved  according  to 
the  provisions  of  40  CFR  part  70  or  40 
CTK  part  71,  whichever  is  applicable, 
and  any  regulations  approved  under 
title  V  in  the  State  m  which  the  source 
IS  liM  atrtd.  In  the  event  that  the  State 
disapproves  a  permit  application 
submitted  under  this  paragraph  or 
determines  that  the  application  is 
inromplete,  the  owner  or  operator  shall 
n-*vise  and  resubmit  the  application  to 
meet  the  objections  of  the  State  not  later 
than  ISO  days  after  being  notified  that 
the  application  was  disapproved  or  is 
infX)mp!ete. 

(2)  Ii  the  owner  or  operator  has 
submitted  a  timely  and  complete 
apphcaUon  for  a  40  CFR  part  70  or  40 


CFR  part  71  permit  or  significant 
modification  required  by  this  paragraph, 
any  failure  to  have  a  permit  will  not  be 
a  violation  of  the  requirements  of  this 
paragraph,  unless  the  dela_\'  in  final 
action  is  due  to  the  failurt  of  the 
applicant  to  submit,  in  a  timely  mianncr. 
information  required  or  requested  to 
process  the  apphcation. 

(c)  The  permit  shall  con;  cin 
information  consistent  uit.a  the 
requirements  of  §  63.54(c). 

(d)  Emission  liniitatior.  The  permit 
issued  shall  contain  an  equivalent 
emission  hraitation  [or  iiinitationsl  for 
that  .category  or  subcategory  deterrainf?d 
on  a  case-by-case  basis  by  the  permitting 
authority,  or,  if  the  applicable  criteria  in 
subpart  b  of  this  part  are  mot,  the 
permit  may  contain  an  alternative 
emission  lim.itation.  For  the  purposes  of 
tlie  preceding  sentence,  the  early 
reduction  required  bv  section 
112!i)(5)(A)  of  the  Act  shall  be  achieved 
not  later  than  the  date  on  which  the 
relevant  section  112(d)  standard  should 
have  been  promulgated  according  to  the 
date  in  subpart  C  of  Uus  part. 

(e)  Compliance  date.  Tne  owner  or 
operator  of  a  new  source  subject  to  the 
requirements  of  this  paragraph  shall 
comply  with  the  emission  limitation(s) 
estabUshed  in  the  source's  40  CFR  part 
70  or  40  CFR  part  71  permit 
immediately  upon  permit  issuance, 

S  63.56    Maximum  achievable  control 
technology  (MACT)  determinationa  for 
soiirc**  tubjact  to  caa*-by-cas« 
datarmlnation  of  equivalent  emiaeion 
llmltationa. 

(a)  Requirements  for  sources  subject 
to  case-by-case  determination  of 
equivalent  emission  limitations.  The 
owner  or  operator  of  a  major  source 
subject  to  this  subpart  shall  submit  a 
permit  application  or  appUcalion  for  a 
MACT  determination,  whiriiever  is 
applicable,  containing  emission 
limitations  at  least  as  stringent  as  those 
that  would  have  applied  had  the 
relevant  emission  standard  been 
promulgated  according  to  the  schedule 
established  in  subpart  C  of  this  part  for 
the  source  category  or  subcategory  of 
which  the  source  is  a  member, 

(1)  When  a  relevant  emission  standard 
has  been  proposed  pursuant  to  section 
112(d)  or  section  112(h)  of  the  Act.  then 
the  control  technology  selected  by  the 
owner  or  operator  for  the  MACT 
candidate  shall  be  capable  of  achieving 
all  emission  Hmitations  and 
requirements  of  the  proposed  standard, 
unless  the  application  contains 
information  adequately  supporting  an 
alternative. 

(2)  When  the  Administrator  has  not 
proposed  a  relevant  emission  standard 


Federal  Register  /  Vol.  58,  No.  132  /    Tuesday,  July  13.  1993  /  Proposed  Rules  37799 


pursuant  to  section  112  (d)  or  fh),  but 
the  Administrator  (or  the  State)  has 
adopted  guidance  or  collected  and 
distributed  information  establishing  a 
MACT  floor  for  a  source  catfigor>'  or 
subcategory  for  which  an  emission 
standard  has  not  been  promulgated 
according  to  the  schedule  established  in 
subpart  C  of  tiiis  part,  then  the  emission 
limitations  established  in  the  40  CFR 
part  70  or  40  CFR  part  71  permit 
application  of  a  misjor  source  in  such 
source  category  or  subcategory  muSt  be 
at  least  as  stringent  as  those  established 
in  said  guidance  or  distributed 
information,  unless  the  application 
contains  information  adec|uately 
supporting  an  altematn-e. 

13)  If  a  relevant  emission  standard  has 
not  yet  been  proposed  pursuant  to 
section  112(d)  or  section  112(h)  of  the 
Act,  then  the  owmer  or  operator  shall 
document  a  MACT  fioor  finding  based 
on  all  available  informiation,  unless  the 
selected  MACT  candidate  achieves  the 
best  achievable  level  of  control,  and: 

(i)  If  the  MACT  floor  can  be 
determined,  then  the  control  technolog)- 
selected  by  the  owner  or  operator  for  the 
MACT  candidate  shall  obtain  the 
maximum  reduction  in  emissions  of 
hazardous  air  pollutants  that  is 
achievable  considering  costs,  non-air 
quality  health  and  environmental 
impacts,  and  energy  requirements,  and 
shall  achieve  an  emissions  limitation  at 
least  as  stringent  as  the  MACT  floor 

(ii)  If  the  MACT  floor  cannot  be 
determined,  then  the  owner  or  operator 
shall  select  a  control  technology  that 
will  achieve  a  maximum  reduction  in 
emissions  of  hazardous  air  pollutants 
considering  costs,  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements; 

(^iii)  The  owner  or  operator  shall  select 
a  specific  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof,  when  it  is  not 
feasible  to  prescribe  or  enforce  an 
equivalent  emission  Limitation  due  to 
the  nature  of  the  process  or  pollutant.  It 
is  not  feasible  to  prescribe  or  enforce  a 
limitation  when  the  Administrator 
determines  that  a  hazardous  air 
pollutant  (HAP)  or  HAPs  cannot  be 
emitted  through  a  conveyance  designed 
and  constructed  to  capture  such 
pollutant,  or  that  any  requirement  for.  or 
use  of,  such  a  conveyance  would  be 
inconsistent  with  any  Federal.  State,  or 
local  law,  or  the  application  of 
measurement  methodology  to  a 
particular  class  of  sources  is  not 
practicable  due  to  technological  and 
economic  limitations. 

(b)  Requirements  for  permitting 
authorities.  (1)  After  receiving  a  permit 
application  or  an  application  for  a 


M^CT  'eterraination,  whichever  i.s 
apphci.   !e,  the  permitting  authority  nil] 
review  'he  apphcation  and  other 
information  available  to  the  permitting 
authority  and  shall  establish  hazardous 
air  pollutant  emissions  limitations  at 
least  equivalent  in  stringency  to  the 
limitation  that  would  apply  to  such 
emission  unit  if  an  emission  standard 
had  been  issued  in  a  timely  manner 
under  subsection  112(d)  of  the  Act. 

\2]  The  permitting  authority  will 
establish  these  emissions  limitations 
consistent  with  the  following 
requ.rements  and  principles  (which  are 
hirlher  clarified  in  the  "Draft  Guidelines 
for  MACT  Determinations"*): 

(il  For  each  major  source  subject  to 
section  112(>),  equivalent  emissions 
limitations  will  be  established  for  all 
emission  units  within  a  source  category 
or  sutKBtegory  for  which  the  section 
ll2(i;  deadline  has  passed. 

(a)  An  equivalent  emission  limitation 
for  an  existing  source  will  reflect  the 
maximun  degree  of  reduction  in 
emissions  of  hazardous  air  pollutants 
(including  a  pro.*:ibition  on  such 
emission,  where  achievable)  that  the 
permitting  authonty,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction  and  any  non-air 
quality  health  and  environmental 
impacts  and  energ\-  requirements, 
determines  is  achievable  by  sources  in 
the  categor\'  or  subcategory  for  which 
the  section  1 12(j)  deadline  has  passed. 
This  limitation  will  not  be  less  stringent 
than  the  MACT  floor,  and  will  be  based 
on  available  information. 

(iii)  An  equivalent  emissions 
limitation  for  a  new  source  will  not  be 
less  stringent  than  the  emission 
limitation  achieved  in  practice  by  the 
best  controlled  similar  source,  and  must 
reflect  the  maximum  degree  of 
reduv^tion  in  emissions  of  hazardous  air 
pollutants  (including  a  prohibition  on 
such  emissions,  where  achievable)  that 
the  permitting  authority,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air 
quality  health  and  environmental 
impacts  and  ene'yy  requirements, 
determines  is  achievable  by  sources  in 
the  category  or  subcategory  to  which 
such  emission  standard  applies.  The 
limitation  shall  be  based  on  available 
information, 

(iv)  Nothing  in  subpart  B  of  this  part 
will  prevent  a  state  or  local  permitting 
authonty  from,  establishing  an  emission 


'EPA  is  releasing  for  comment  t>ie  "Draft 
Guiiielines  for  MACT  D»tennin«tioru"  available 
from  the  National  Techrucaj  Information  Servlc* 
(NTIS)  Doojment  Number  PB9.V  183283,  5285  Port 
RoyaJ  Rd,,  Spnngfieid,  VA  22161,  Nrn.S  teipphone 
70J-*87-«650, 


limitation  more  stringent  than  required 
by  federal  regulations. 

(c)  Reporting  to  National  Data  Base. 
Within  60  days  of  the  issuance  of  a 
Notice  of  MACT  Approval  under 
§  63.53(c)  of  the  subpart,  or  issuance  of 
a  40  CFR  part  70  permit,  whichever  is 
earlier,  any  State,  to  whom  authority  for 
Implementation  of  this  subpart  has  been 
delegated  by  the  Administrator,  shall 
provide  a  copy  of  the  Notice  of  MACT 
Approval  to  the  Administrator,  and 
shall  provide  a  summary  of  information 
pertinent  to  the  MACT  application  in  a 
standard  format  outlined  in  the 
"Guidelines  for  MACT  Determinations." 

§63.57    Re<}uir»mem» 'of  C8»#-fcy-cat« 

CJ«t»rTniniltlOn  of  »q:L.lv'Bi6rit  |»nt8|.,r>r', 

iimft*tlon«  efXm  promui^stior  o'  a 
»ub»»qu«nt  MACT  ttanoarti 

(a)  If  the  Administrator  promulgates 
an  emission  standard  that  is  applicable 
to  one  or  more  emission  units  within  a 
major  source  before  the  date  a  permit 
application  under  this  paragraph  is 
approved,  the  permit  shall  contain  the 
promulgated  standard  rather  than  the 
emission  limitation  determined  under 
§  63.55,  and  the  owner  or  operator  shall 
comply  with  the  promulgated  standard 
by  the  compliance  date  in  the 
promulgated  standard. 

(b)  If  the  Administrator  promulgates 
an  emission  standard  imder  section 
112(d)  of  the  Act  that  is  applicable  to  a 
source  after  the  date  a  permit  is  issued 
pursuant  to  §  63.52  or  §  63.54,  the 
permitting  authority  shall  revise  the 
permit  upon  its  next  renewal  to  reflect 
the  promulgated  standard.  The 
permitting  authority  will  establish  a 
compliance  date  in  the  revised  permit 
that  assures  that  the  owner  or  operator 
shall  comply  with  the  promulgated 
standard  within  a  reasonable  Ume,  but 
not  longer  than  8  years  after  such 
standard  is  promulgated  or  8  years  after 
the  date  by  which  the  owner  or  ojjerator 
was  first  required  to  comply  with  the 
emission  limitation  established  by 
permit,  whichever  is  earlier, 

(c)  Notwithstanding  the  requirements 
of  paragraph  (a)  or  (b)  of  this  section,  if 
the  Administrator  promulgates  an 
emission  standard  that  is  applicable  to 
a  source  after  the  date  a  permit 
appUcation  is  approved  under  $63.52  or 
§  63.54,  the  permitting  authority  is  not 
required  to  change  the  emission 
hmitation  in  the  permit  to  reflect  the 
promulgated  standard  if  the  level  of 
control  required  by  the  emission 
limitation  in  the  permit  is  at  least  as 
stringent  as  that  required  by  the 
promulgated  standard. 
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DEPABTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aesistent  Secretary  for 
Housing— Federal  Housir>g 
Commisslooer 

24  CFR  Parts  236,  241 ,  and  248 

[Dock»t  Mo.  R-M-1655;  FR  33M-4-01] 
RIN  2S02-AFS3  I 

Preservation  of  Multifamlty  Low 
Income  Houaing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD 
ACnON:  Interim  rale. 

SUMMARY:  This  interim  rule  implements 
sections  304,  305.  306.  307,  308(b),  309, 
312,  313  (a)  and  [d][\].  316  (a)  and  (b). 
and  331  of  the  Housing  and  Community 
Development  Act  of  1992.  In  brief,  these 
amendments  permit  public  entities  to 
become  mortgagors  of  pro)e<:ts  with 
mortgages  insured  under  section  236  of 
the  National  Housing  .Act;  authorize  the 
Department  to  insure  equity  and 
acquisition  loans  for  a  term  of  40  years 
and  combine  rehabilitation  loans  w:th 
equity  or  acquisition  loans,  protect 
propnefary  information  submitted  by 
owners  as  part  of  their  plans  of  action; 
require  regulations  setting  forth  the 
Department's  procedures  and  criteria  for 
approvmg  plans  of  action  to  prepay  or 
terminate,  ensure  that  owners  receive  an 
8  percent  annual  authorized  return 
during  the  rent  phase-in  period;  ensure 
that  priority  purchasers  receive 
incentives  sufficient  to  meet  project 
oversight  costs  and  receive  an  8  p)ercent 
annual  authorized  return  on  any  actual 
cash  investment  and  reimbursement  for 
all  reasonable  transaction  expenses; 
allow  resident  councils  purchasing 
under  a  resident  homoownership 
program  to  assume  the  federally-assisted 
mortgage;  require  low-income 
affordability  restrictions  to  be 
maintained  on  all  units  not  sold  to 
residents;  eliminate  the  requirement 
that  limited  equity  cooperatives  transfer 
ovvmership  to  residents  in  a  timely 
manner;  establish  a  technical  assistance 
program  for  priority  purchasers;  impose 
Ln-CPRK.A  (the  preservation  program 
enacted  in  1990)  notification 
requirements  on  EUHP.A  (the 
preservation  program  enacted  in  1987) 
owners;  and  ensure  that  owners  under 
ELIHPA  are  not  refused  incentives 
based  on  the  date  they  filed  a  plan  of 
action 

DATES:  Effective  date  The  provisions  of 
this  rule  are  effective  July  13.  1993. 

Section  241,1060  applies  on  July  13, 
1993  to  protects  being  processed  under 


subpart  H  of  part  248  and  also  applies 
on  Augii.st  12.  1993  to  proiects  being 
processed  under  subpart  C  of  part  248 
Comment  due  date:  September  13. 

ADDRESSES:  Submit  written  comments 
to  the  Offi<  >^  of  the  Genera!  Counsel, 
Rules  Dcx.iiBt  Clerk,  room  10276. 
Dt^partmnnt  of  Housing  and  Urban 
Development.  4S1  Seventh  Street  SW., 
Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Standard 
Time^  at  the  above  address 
FOR  FURTHER  INFOHMATK)N  CONTACT: 
Kevin  J.  East,  Office  of  Multi family 
Housing  Preservation  and  Property 
Disposition.  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW  , 
Washington.  DC  20410.  Telephone, 
voice.  (202)  708-2300;  TDD.  (202)  708- 
4594.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  HUD  Desk  Officer, 
room  3001,  New  Executive  Office 
Building.  Washington,  DC  20503,  for 
review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3502).  No  person  may  be 
subject  to  a  penalty  for  failure  to  comply 
with  these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  ONIB  control 
number.  The  0MB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 

Subtitle  A  of  title  III  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550  (106  Stat   3672), 
approved  October  28.  1992)  ("title  III") 
amends  certain  provisions  of  section 
236(j)  of  the  National  Housing  Act, 
regarding  the  provision  of  Federal 
mortgage  insurance  for  multifamily 
projects,  section  241(f)  of  the  National 
Housing  Act  (12  U.S.C.  1715z-6), 
concerning  supplementary  financing  of 
insured  mortgages,  and  subtitle  A  of 
title  VI  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  the 
Low  Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(Pub.  L.  101-625;  12  U.S.C.  4101  et  seq  ) 
("UHPRHA"),  the  successor  to  title  II  of 
the  Housing  and  Community 
Development  Act  of  1987.  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  (Pub.  L.  100- 
242: 12  U.S.C.  17157  note)  (  EUHPA"). 


governing  the  preservation  of  privately- 
owned  multifamily  low  income 
housing.  The  history  of  the  preservation 
programs  is  set  forth  in  an  interim  rule 
implementing  LIHPRHA  which  was 
published  on  April  8,  1992  at  57  FR 
11992,  (the  "April  1992  interim  rjle") 
and  will  not  be  repeated  here 

This  interim  rule  implements  certain 
provisions  of  title  III  by  amending  part.s 
236,  241  and  248  of  the  Department's 
regulations,  as  addressed  in  the 
following  discussion.  Other  provisions 
of  title  III  were  implemented  by  interim 
rules  published  on  December  3,  1992  at 
57  FR  57312  and  January  15.  1993  at  58 
FR  4870  One  remaining  provision  of 
title  III,  section  316(c),  concerning 
insuring  equity  and  acquisition  loans 
under  shared-nsk  agreements  with  State 
housing  finance  agencies,  has  not  yet 
been  implemented. 

It  should  be  noted  that  the  following 
discussion  uses  "LIHPRH.\"  when 
addressing  statutory  changes  that  affect 
title  II  of  the  Housing  and  Community 
Development  Act  of  1987,  as  amended 
by  LIIiPRHA,  and  uses  "ELIHPA"  when 
discussing  changes  which  affect  title  II 
of  the  Housing  and  Com.munity 
Development  Act  of  1987,  as  in  effect  on 
November  27,  1990,  the  day  before 
enactment  of  LIHPRHA 

Part  236 — Mortgage  Insurance  and 
Interest  Reduction  Payment  for  Rental 
Projects 

Section  236. 1 0    (Eligible  Mortgagors) 

Section  331  of  title  III  amends  section 
236(i)(4)(  A)  of  the  National  Housing  Act 
to  permit  public  entities  to  be 
mortgagors  of  mortgages  insured  under 
section  236  of  the  National  Housing  Act. 
Prior  to  this  amendment,  section 
236(j)(*)  of  the  National  Housing  Act 
authorized  a  mortgage  to  be  insured 
under  the  Section  236  program  only  if 
the  mortgage  was  executed  by  a  "private 
mortgagor  eligible  under  subsection 
(dl(3)  or  (e)  of  section  221  (of  the 
National  Housing  Act]."  Section  236(b) 
of  the  National  Housing  Act  contained 
a  similar  provision,  excluding  public 
mortgagors  under  the  section  236  State- 
financed  "non-insured"  program.  In 
section  203(a)(1)  of  the  HLTD  Reform  Act 
of  1989,  Congress  amended  section 
236(b)  of  the  National  Housing  .Act  to 
permit  public  mortgagors  of  State- 
financed  section  236  projects,  however. 
Congress  did  not  make  a  comparable 
amendment  to  section  236(j)(4)(A).  This 
oversight  is  now  corrected  by  section 
331  of  title  III. 

Section  236.10  of  title  24  of  the  Code 
of  Federal  Regulations,  which  governs 
eligible  mortgagors  under  the  section 
236-insured  program,  is  amended  in  this 
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rule  by  removing  the  existing  language 
in  paragraph  fe)  and  adding  the 
language  contained  in  §221  SlOi'bl. 
which  lists  the  eligible  public 
mortgagors  for  the  section  221  prograrr; 
The  §  22!  510rb)  language  is  used  in 
§  236  10  because  section  236(jK4)(A] 
states  that  eligible  mortgagors  under  the 
section  236-insur8d  progrann  are  those 
which  are  eligible  under  section 
221(d)(3)  and  (e)  of  the  National 
Housing  Act.  Section  221  510(h) 
im.plements  the  eligibility  requirenierus 
of  section  221(d)(3)  and  (e)  of  the 
National  Housing  Act. 

Section  236.60    (Excess  Rental 

Charges) 

Section  236.60  of  the  Department's 
reg^alations  addresses  excess  rental 
charges  under  the  section  236  program. 

Due  to  an  error  in  publishing  a  revision 
to  §  236  60,  on  September  21,  1990  at  55 
FR  389,58.  part  of  the  provision  was 
:r.,=.dver1ently  removed  from  the  Code  of 
Federal  Regulations,  This  rule  restates 
the  correct  text  of  §  236.60.  This 
amendment  is  a  correction  and  is  not 
part  of  the  im.plementation  of  the 
Housing  and  Community  Development 
Act  of  1992. 

Section  236  901     (Audit) 

Because  of  the  inclusion  of  public 

entities  as  eligible  mortgagors  under  the 
section  236-insured  program,  §  236. 901 
is  amended  to  require  State  and  local 
govemm.ents  that  arn  mortgagors  of 
m.ortgages  insured  or  held  by  the 
Commissioner  under  section  236  of  the 
National  Housing  Act  to  be  subject  to 
the  Department  s  audit  requirements,  set 
forth  in  part  44  of  title  24  of  the  CFR. 

Part  241 — Supplementary  Financing  for 
Insured  Project  Mortgages 

Subpart  E — Insurance  for  Equity  and 
Acquisition  Loans — Eligibility 
Requirements 

Section  241  1 060     [Maturity I 

Section  316(a)  of  title  III  amends 
section  241(fl(5)  of  the  National  Housing 
Act,  by  adding  new  subparagraphs  (A) 
(i)  and  (ii)  which  establish  terms  of  up 
to  40  years  for  equity  loans  and  not  less 
than  40  years  for  acquisition  loans  that 
are  insured  pursuant  to  an  approved 
plan  of  action  under  LIHPRHA,  Section 
316  of  title  ni  amends  section  241(fl  of 
the  National  Housing  Act,  as  that 
section  was  amended  by  LIHPRHA. 
However,  section  316  does  not  amend 
section  241(f)  as  it  existed  prior  to 
amendment  by  LIHPRliA.  In  accordance 
with  section  604(c)  of  LIHPRHA,  section 
241(f),  as  it  existed  immediately  before 
enactment  of  LIHPRHA  (i.e.,  on 
November  27,  1990),  is  the  statute  under 


which  equity  loans  are  msurea  for 
projects  under  EIJHPA,  Bec.ai.i5.e  sedinn 
316(a)  does  not  amend  section  24urji  as 
It  was  in  effect  on  November  27, 1990, 
section  316(a)  has  no  impact  on  equity 
loans  for  projects  under  ELIHPA.  Equity 
loans  under  EUHPA  may,  in  accordance 
with  section  24i(fl(2)(B)  as  in  effect  on 
November  27,  1990,  "have  a  matiuity 
and  provisions  for  amortization 
satisfaciory  to  the  Secretary." 
The  Department  stated  this 
interpretation  of  the  applicabiUty  of 
section  241(t")  to  ELIHPA  projects  in  the 
preamble  to  the  proposed  rule  to 
implement  LIHPRHA  at  56  FR  20281- 
20282,  published  on  May  2,  1991  (the 
"May  1991  proposed  rule"),  as  follows: 

[Ojwnera  whose  plans  of  action  are 
processed  under  [EUHPA]  will  be  subject  to 
section  241(f)  as  it  existed  under  (ELIHPA], 
while  owners  whose  plans  of  action  are 
processed  under  [LlFn'RHA]  will  be  subject 
to  section  241(f)  as  amended  by  [LIHPRHA]. 
Although  section  602(a)  [of  LIHPRHA] 
amends  section  241(f)  and,  under  section  605 
(of  LIHPRHA],  is  effective  upon  enactment  of 
[LIHPRHA]  i.e.,  on  November  28, 1990).  it  U 
the  Department's  view  that  the  provisions  of 
section  241[f]  as  they  existed  prior  to  their 
amendment  remain  in  effect  for  owners  who 
are  or  will  be  seeking  approval  of  plans  of 
action  under  [ELIHPA)  and  subf>art  C  of  part 
248.  The  Department  takes  this  position 
because  section  241(f)  was  originally  enacted 
bv  section  231  of  [ELIHPA],  which  is  subpart 
B  of  title  II  of  (ELIHPA)  and  is  thus  part  of 
the  "Emergency  Low  Income  Housing 
Preservation  Act  of  1987,"  •  •  •  and  •  *  * 
jnder  604  (a)  and  (b)  of  (LIHPRHAl  owners 
retain  their  right  to  proceed  under  [ELIHPA] 
and  subpart  C. 

Based  en  this  interpretation,  the 
Department  has  continued  to  permit 
equity  loans  under  ELIHPA  of  up  to  90 
percent  of  the  projected  net  operating 
income  of  the  project  (see  section 
241(f)(2)(A)  of  the  National  Housing  Act 
as  in  effect  on  November  27, 1990  and 
24  CFR  241.1065).  Equity  loans  under 
LIHPRH.A  are  limited  to  the  lesser  of  70 
percent  of  extension  preservation  equity 
or  an  amount  supportable  by  the  project 
on  the  basis  of  an  8  percent  return  on 
the  extension  preservation  equity, 
subject  to  normal  debt  service 
requiremients  (see  section  241(f)(2)(B)(i) 
of  the  National  Housing  Act  as  of 
November  28,  1990  and  24  CFR 
241  1067). 

Before  enactment  of  the  Housing  and 
Community  Development  Act  of  1992, 
section  241(n,  both  as  in  effect  before 
Novem.ber  28,  1990  and  as  amended  by 
LIHPRHA.  authorized  the  Department  to 
use  Its  discretion  in  establishing  loan 
terms  for  equity  and  acquisition  loans 
which  are  insured  by  HUD.  The 
Department,  in  initially  implementing 
ELIHPA,  permitted  equity  loans  with  up 


to  40-vear  terrris   Hf.!v,(-\'>i' 


ter 


analyzing  the  relevant  data,  the 
Department  determined  that  a  20-year 
equity  loan  matxuity  would  be  sufficient 
to  ensure  that  owners  received  the 
annual  authorized  return  on  their 
investment  and  the  shorter  loan  terms 
would  also  protect  the  FHA  insurance 
fund  from  losses  due  to  mortgage 
Insurance  claims.  Based  on  this 
analysis,  the  Department,  in  the  May 

1991  proposed  rule,  published  at  56  FR 
20262,  proposed  that  loan  terms  for 
equity  loans  (for  both  ELIHPA  and 
LMPRHA  owners),  and  the  newly 
authorized  acquisition  loans  (for 
LIHPRHA  owners),  would  be  for  20 
years  or  the  remaining  term  of  the  first 
insured  mortgage,  whichever  is  longer. 

In  response  to  this  proposal,  the 
Department  received  86  public 
comments  objecting  to  the  20-year  loan 
term  and  requesting  a  return  to  the  40- 
year  term.  The  Department  received  no 
comments  in  favor  of  the  20-year'loan 
term.  The  bases  for  the  objections  are  set 
out  in  the  preamble  to  the  April  1992 
interim  rule  at  57  FR  12032.  In  the  April 

1992  interim  rule,  the  Department 
maintained  its  position  that  equity  and 
acquisition  loans  would  be  insured  for 
20  years  or  the  remaining  term  of  the 
first  insured  mortgage,  whichever  is 
longer.  The  Department  received  two 
comments  on  the  April  1992  Interim 
rule  concerning  loan  terms  and  both 
commenters  objected  to  the  20-year  term 
and  suggested  that  the  Department 
return  to  its  original  policy  of  insuring 
loans  for  40  years. 

In  addition  to  the  public  comments 
received  by  the  Department,  the 
legislative  history  to  the  Housing  and 
Conmaunity  Development  Act  of  1992 
indicates  Congress'  opposition  to  the 
shorter  loan  term.  In  a  summary  of  the 
Housing  and  Community  Development 
Act  of  1992  presented  on  the  Senate 
Floor,  Senator  Cranston  stated  that. 

The  conferees  are  disturbed  that  owners 
were  induced  to  file  (ELIHPA)  notices  of 
Intent  and  proceed  with  plans  of  action  based 
on  HUD'i  practice  of  providing  a  40-year 
loan,  only  to  have  HUD  change  the  rules  in 
April  1992.  The  foreshortening  of  the  241(f) 
loan  term  is  jeopardizing  pending  sales  of 
[ELIHPA)  projecta  to  nonprofits  and  pubUc 
agencies,  and  undermining  the  legitimate 
expectations  of  owners  who  are  willing  to 
extend  affordability  restrictions  in  exchange 
for  incentives.  The  clear  intent  of  the 
conferees  is  to  require  40- year  section  241(f) 
loans  for  projects  proceeding  under  ELIHPA. 
138  Cong.  Rec.  S17909  (October  8, 1992). 
(statement  of  Sen.  Cranston). 

Because  of  the  foregoing  legislative 
history  and  the  overwhelming  number 
of  comments  received  by  the 
Department  in  favor  of  the  40-year  loan 
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tarm,  the  Department  has  decided  to 
administratively  change  its  policy  and 
apply  the  longer  loan  term  to  all  equity 
loans  under  EIJHPA.  as  well  as  to 
increaae  the  equity  loan  terms  under 
LIHPRHA  in  accordance  with  section 
316(a)  of  title  HI,  Therefore,  this  rule 
amends  §  241,1060  to  provide  for  equity 
loan  terms  of  up  to  40  years  under  both 
ELIHPA  and  UlffRHA 

Section  241,1060  is  also  amended  to 
allow  40-veer  loan  terms  for  acquisition 
loans  under  LIHPRHA.  (Acquisition 
loans  were  authorized  under  sectirm 
602 (a)  of  LIHPRH.\  but  were  not 
authorized  undor  ELIHPA,  and  this  rule 
does  not  add  acquisition  loans  as  an 
incentive  under  ELIHPA.)  While  section 
316(a)  permits  the  Department  to  use  its 
discretion  and  m.sure  ac-quisition  loans 
for  longer  than  40  years,  HUD's  practice 
has  always  been  to  insure  loans  for  no 
more  than  40  years  A  longer  term 
would  pose  a  greater  nsk  to  the  P'JiA 
insurance  fund  and  would  have  Lt'ie 
impact  on  a  mortgagor,  Extendini^  the 
loan  term  beyond  40  years  would  result 
in  lower  debt  service  payments,  but  this 
impact  is  de  minimis  after  the  fortieth 
year.  Because  of  this,  the  Etepartment 
wiU  insure  acquisition  loans  for  a  terra 
equal  to  40  years. 

The  revTsed  §  24M0G0  is  an  interim 
rule  which  is  effective  immediately 
upon  publication  for  LIHPRHA  owners 
and  30  days  after  pubhr^lion  for 
ELIHPA  owners.  Becau.ie  the  public  had 
the  opportunity  to  comment  on  the  20- 
year  loan  term  m  both  the  May  1991 
proposed  r-k-  and  the  .\pril  1992 
intenm  rule,  and  H'LT)  received  88 
public  comments  opposed  to  the  20-y8ar 
loan  tarm  and  in  favor  of  a  40- year  terra 
and  no  comments  in  support  of  the  20- 
year  term,  the  Department  believes  it  is 
unnecesidTv.  in  accordance  with  24  CFR 
10.2.  to  puLl..sh  another  proposed  rule 
for  notice  und  comment  prior  to 
implementing  a  rejiula^ory  change 
permitting  40- year  terms  fcr  equity 
loans  under  ELIKP.*l.  Therefore,  the 
revised  S  241  1060  is  p'^blished  as  an 
Interim  rale,  For  owners  receiving 
equity  or  acqujsition  loans  as  an 
incentive  under  LIHPRiL\,  the  rule 
change  is  effective  on  the  date  of 
publication,  in  accordance  with  section 
332  of  title  III.  For  owners  receiving 
equity  loans  as  an  incentive  under 
EUKPA.  the  rale  change  Is  effective 
thirty  days  sfter  the  date  of  publication, 
in  accordance  w  ith  24  CFR  1C.2, 

Section  241  1067    (Maximum  Loan 


Amount 


•.n.s  Im-^r^d  in  Connection 


UMI 


With  a  Plan  cf  Action  Under  Subpart  B 
of  Part  248  of  This  Chapter! 

Section  316(a)  of  title  III  amends 
section  241(f)(2)(B)(i)  and  (.5)(B)  of  the 


National  Housing  Act  to  require  that 
rehabilitation  costs  be  included  In  the 
amount  of  the  maximum  equity  and 
aiquisition  loans  insured  under  section 
241fn  Section  316(a)  also  deletes 
section  241(0(6)  of  the  National  Housing 
.\(l  which  left  to  the  Secretary's 
discretion  combining  equity  and 
acquisition  loans  insured  under  section 
241  if  with  rehabilitation  loans  insured 
under  set:tion  241(a)  The  preamble  to 
the  April  1992  interim  rule,  at  57  FT? 
12031.  addr^s-wd  the  Department's 
intention  to  consider  combining 
rehabilitation  and  equity  or  acquisitions 
loans  In  order  to  facilitate  processing  of 
these  loans. 

The  Senate  Committee  on  Banking, 
Housing,  and  Urban  Affairs  (the 
"Committee  ").  in  a  report  concerning  S. 
3031,  one  of  tiie  bills  from  which  title 
in  was  derived,  indicates  that  the 
Committee  altered  the  position 
originally  taken  by  the  conferees  in 
drafting  LrHPRH.\.  where  the  conferees 
expected  that  combining  'he  loans  could 
be  done  effectively.  The  Comimittee 
concludes  in  the  Senate  Report  that 
there  is  no  "mechanism  for  combining 
the  underwriting  of  rehabilitation  and 
equity  or  acquisition  loans  under  the 
section  241  program."  Son  Rpt  No. 
332,  102d  Cong..  2d  Sess,.  at  68.  69  ('he 
"Senate  Report").  The  Committee  also 
states  that  S.  3031,  which  contains 
language  identical  to  section  316(a)  (1) 
and  (2)  of  title  HI,  "would  enable  loans 
insured  under  section  241(f)  of  the 
National  Housing  Act  to  cover  the 
amount  of  rehabilitation  costs  required 
by  the  preservation  plan  of  action  and 
related  charges." 

The  Senate  Report  indicates  tiiat  the 
Committee  does  not  intend  for  HUD  to 
combine  section  241(a)  rehabilitation 
loans  with  section  241(f)  equity  and 
acquisition  loans,  as  was  formerly 
contemplated  by  section  241(f)(8). 
Rather,  the  Committee  intends  that 
rehabilitation  costs  and  related  charges 
be  Included  as  part  of  the  241(0  loan. 
This  amendment  authorizes  the 
Department  to  insure  241(f)  equity  and 
acquisition  loans  in  amounts  sufficient 
to  cover  100  percent  of  the  costs  to 
rehabilitate  tne  project  plus  all  related 
charges.  Prior  to  this  amend.ment,  an 
owmer  or  purchaser  could  obtain  a 
section  241(a)  loans  in  addition  to  a 
241(f}  equit>'  or  acquisition  loan,  but  the 
241(a)  loan  would  cover  only  90  percent 
of  the  value  of  improvements,  additions 
and  equipment  and  the  owner  or 
purchaser  would  be  required  to  finance 
10  percent  of  the  rehabilitation  costs 
itself. 

While  ov^Tl^^rs  may  now  receive  a 
241(fl  loan  to  cover  all  of  the 
rehabilitation  costs,  they  will  also  be 


required  to  escrow  a  larger  amount  of 
the  loan  proceeds.  Section  316(a) 
amends  section  241(f)(2)(B)(i)  to  add 
rehabilitation  costs  and  related  charges 
to  an  equity  loan,  however,  section  316 
does  not  amend  section  241(f](2)(B)(ii) 
which  requires  that  "10  percent  of  the 
loan  amount"  be  escrowed  for  a  5-year 
period.  There  is  no  legislative  history 
indicating  whether  or  not  Congress 
intended  to  leave  section  241lf)t2)(B)(ii) 
unamended,  but,  because  section 
241(f)(2)(B)(ii)  immediately  follows  the 
amended  section  241(f)(2l('B)(i),  this 
implies  that  Congress  did  not  merely 
overlook  this  provision,  but  intended  to 
require  a  larger  escrow  deposit,  possibly 
as  a  concession  for  permitting  a  larger 
iem  amount. 

In  the  absence  of  any  legislative 
history  to  the  contrary,  the  Department 
has  not  amended  §  241.10B9(a)  which 
mquires  that  10  percent  of  total  equity 
l.jan  amount  be  pieced  in  escrow  tor  5 
years.  OAmers  cf  LIHPRH.\  protects    • 
receiving  equity  loans  under  §  241.106', 
as  amended,  will  be  required  to  escrow 
10  percent  of  the  entire  loan  amount, 
including  rehabilitation  costs  and 
related  charges  The  Department 
specifically  request.^  comments  from  the 
public  on  this  interpretation. 

Increasing  the  maximum  equity  and 
acquisition  loan  amounts  also  affects  tho 
calculation  of  preservation  rents  under 
§248.121   Paragraph  (ci  of  §248  121 
includes  in  tho  calculation  of  extension 
preservation  rent,  an  ovvmer's  annual 
authonzed  return  and  debt  service  on 
any  rehabilitation  loan.  Paragraph  (d)  of 
§  248  121  includes  as  part  of  tr.an8f8r 
preservation  rent,  debt  >«rvic;e  on  an 
acquisition  loan  and  debt  service  on  any 
rehabihtalion  loan  Because 
prese.'^-ation  rents  must  be  calculated 
early  in  the  preservation  process,  prior 
to  the  calculation  of  actual  loan 
amounts,  the  Department  must  estimate 
certain  factors  in  determining  debt 
ser\'ice  In  calculating  the  dtlit  service 
on  a  rehabilitation  loan,  the  LK-'part,ment 
assumes,  in  accordance  wi'di  section 
241(a)  of  the  National  Housing  Act,  that 
the  loan  amount  would  cover  90  per<~enl 
of  the  rehabilitation.  Howevei.  because 
section  316(a)  of  title  III  requires  that 
equity  and  acquisition  loans  Include 
100  percent  of  the  rehabilitation  costs 
and  related  charges,  tliis  affects  the 
Department's  estimates  of  preservation 
rent 

When  the  owner  is  retaining  the 
property,  it  has  the  choice  of  receiving 
its  authorized  return  on  an  annual  basis, 
or  receiving  all  or  a  portion  of  the  return 
in  an  equity  loan.  If  an  owner  chooses 
an  equity  loan,  100  percent  of  the 
rehabilitation  costs  will  be  included  in 
the  loan  amount  an  i  the  owner  would 
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not  need  a  section  241fa)  rehabilitation 
loan.  If  an  owner  does  not  request  an 
equity  loan,  it  may  cover  90  percent  of 
Lhe  costs  of  rehabilitation  through  a 
241  fa)  loaji.  However,  at  the  time 
preservation  rents  are  determined,  HUD 
will  not  know  which  route  an  owner 
will  choose  For  this  reason,  when 
calculating  the  extension  preservation 
rent,  the  Department  will  assume  that 
Lhe  rehabilitation  loan  will  cover  90 
percent  of  the  value  of  improvements, 
additions  and  equipment.  It  is  important 
to  note  that  in  setting  actual  tenant  rents 
at  the  time  the  plan  of  action  is 
approved,  the  Department  will  include 
debt  service  payments  on  rehabilitation 
costs  whether  they  are  included  as  part 
cf  the  Section  241(0  equity  loan  or  in 
a  separate  Section  241  fa!  rehabilitation 
loan. 

As  a  result  of  the  statutory 
amendments,  where  the  property  is  to 
be  transferred,  a  purchaser  will  receive 
a  section  241(0  acquisition  loan  which 
will  include  rehabilitation  costs,  making 
it  unnecessary  for  the  purchaser  to 
obtain  a  section  241(a)  rehabilitation 
loan.  Therefore,  when  determining  the 
transfer  preservation  rent,  the 
Department  will  calculate  the  debt 
service  on  a  rehabilitation  loan  which  is 
assumed  to  cover  100  percent  of  the 
rehabilitation  costs  plus  related  charges 

Section  316(a)(3)(A)  also  amends 
section  241(f)  of  the  National  Housing 
.Act  by  adding  as  part  of  the  new 
subparagraph  (A)(i)  the  requirement  that 
equity  loans  have  "timortization 
provisions  which  will,  to  the  extent 
practicable,  support  the  loan  amount 
authorized  *  *  *."  Paragraph  (a)(ii)  of 
§241.1067  of  the  April  1992  interim 
rule  is  amended  by  this  rule  to  conform 
to  this  requirement. 

Section  241(f)(5)(B)  of  the  National 
Housing  Act,  as  amended  by  section 
316(a)(3)(B)  of  title  III,  provides  that 
equity  end  acquisition  loans  should  bear 
interest  at  a  rate  agreed  upon  by  the 
mortgagor  and  mortgagee  and  be 
secured  in  such  manner  as  the  Secretary 
may  require.  No  revisions  to  part  241 
are  needed  to  implement  this 
amendment.  Section  241.1070  alreativ 
permits  borrowers  and  lenders  to 
determine  interest  rates  for  equity  and 
acquisition  loans.  The  Secj-etary  was 
authorized  under  section  241(0  of  the 
National  Housing  Act,  both  before  and 
after  its  amendment  by  LIHPRiiA,  to  use 
his  discretion  as  to  loan  security,  and 
§  241.1045  requires  the  lender  to  use 
security  instrument  forms  approved  by 
the  Commissioner. 


Section  241.1 068    {Renegotiation  of  an 
Equity  Loan) 

Section  316(b)  of  title  III  amends 
section  241(f)  of  the  National  Housing 
.Act  by  adding  a  new  paragraph  (10) 
directing  the  Department  to  renegotiate 
and  modify  the  terms  of  an  equity  loan, 
at  an  owner's  request,  if  "the  loan  was 
made"  within  30  days  before  enactment 
of  the  Housing  and  Community 
Development  Act  of  1992  or  within  90 
days  after  such  date  and  the  loan  was 
made  pursuant  to  an  ELIHPA  plan  of 
action  "and  accepted  by  the  Secretary 
for  processing  in  December  1991."  A 
new  §  241.1068  has  been  added  to  the 
Department's  regulations  to  implement 
this  provision. 

The  language  of  section  316(b)  is 
ambiguous  in  certain  respects  and  there 
is  no  legislative  history  indicating 
Congressional  intent  behind  this 
provision.  Therefore,  the  Department 
has  used  its  discretion  in  interpreting 
this  provision.  The  statutory  language 
states  that  HUD  should  renegotiate  the 
terms  of  a  loan  depending  on  when  "the 
loan  was  made."  The  plain  meaning  of 
the  phrase  "the  loan  was  made"  seems 
to  refer  to  the  loan  closing.  Hence, 
§  241,1068  provides  for  renegotiation  of 
equity  loans  for  which  a  loan  closing 
occurred  between  September  28, 1992 
and  January  26, 1993, 

Under  section  316(b)  of  title  ID,  in 
order  for  an  equity  loan  to  be 
renegotiated,  the  loan  must  also  be 
"made  pursuant  to  a  plan  of  action 
under  the  provisions  of  (ELIHPAl  and 
accepted  by  the  Secretary  for  processing 
in  December  1991."  This  language  does 
not  clearly  indicate  whether  it  is  the 
loan  application  or  the  plan  of  action 
which  must  have  been  accepted  for 
processing  in  December  1991.  If  it  is 
assumed  that  this  language  refers  to  the 
loan  application,  this  would  indicate  a 
period  of  at  least  nine  months  between 
submission  of  the  application  and  the 
issuance  of  a  commitment.  Because 
commitments  are  generally  issued  in  a 
much  shorter  time  period,  the 
Department  has  assumed  in  this  rule 
that  this  statutory  language  requires  that 
the  plan  of  action,  and  not  the  loan 
application,  must  have  been  submitted 
in  December  1991. 

As  long  as  the  owner  meets  the 
requirements  of  §241.1068,  and  the 
owner  and  the  lender  agree  to  change 
the  terms  of  the  loan  and  the  change  is 
in  compliance  wnth  the  Department's 
regulations  and  statutory  authority,  the 
Department  will  approve  a  refinancing 
or  miodify  the  commitment  for  mortgage 
insurance  However,  ujider  section 
241(0  the  Department  insures  loans 
made  by  pnvate  lenders,  but  the 


Department  is  not  a  party  to  the  loan 
agreement  and  has  no  right  to  require 
renegotiation  of  any  loan  terms. 
Therefore,  if  the  lender  refuses  to 
change  the  loan  maturity,  the 
Department  will  not  modify  its 
commitment  or  approve  any 
refinancing. 

Pursuant  to  section  316(b)  of  title  m, 
the  Department  will  approve  a 
refinancing  or  modify  the  mortgage 
insurance  commitment  where  such 
refinancing  or  modification  involves  a 
change  in  loan  term,  interest  rate,  or 
debt  service  payments,  as  long  as  the 
debt  service  does  not  exceed  the  limits 
established  in  $  241.1065  and  the  loan 
amount  does  not  exceed  ninety  percent 
of  the  owner's  equity,  as  determined  in 
the  approved  plan  of  action. 
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This  rule  revises  §§248.211,  248.213 
and  248.217  to  require  owTiers  electing 
imder  §  248.5  to  proceed  under  subpart 
C  to  comply  with  the  notice 
requirements  of  subpart  B;  revises 
§  248.5  to  require  HUD  to  provide 
sufficient  assistance  to  nonprofit 
organizations  purchasing  projects  for 
which  an  election  was  made,  to  meet 
"project  oversight  costs,"  and  revises 
§  248.5  to  ensure  that  owners  who 
elected  subpart  C  are  not  denied 
incentives  because  of  the  date  they  filed 
a  plan  of  action. 

Section  313(a)  of  title  m  amends 
section  604(a)  of  LIHPRHA  to  require 
owners  who  elect  to  proceed  under 
ELIHPA,  to  comply  with  sections 
212(b),  217(a)(2)  and  217(c)  of 
LIHPRHA.  These  provisions  require 
owners  to  notify  tenants.  State  and  local 
governments,  and  the  mortgagee  of  its 
submission  to  HUD  of  a  notice  of  intent, 
plan  of  action,  and  any  revisions  to  a 
plan  of  action.  Sections  248.211. 
248.213  and  248.217  have  been 
amended  to  apply  the  LIHPRHA 
notification  requirements  to  owners 
who  elected  to  proceed  under  ELIHPA. 
HUD  includes  in  the  class  of  owners 
who  "elected"  to  proceed  under 
EUHPA  not  only  those  owners  who 
filed  a  notice  of  election  to  proceed 
under  §  248.5,  but  all  owners  who 
continued  processing  under  ELIHPA 
afler  the  enactment  of  LIHPRHA. 

Section  313(b)(1)(A)  requires  HUD  to 
provide  incentives  sufficient  to  meet 
project  oversight  costs  to  nonprofit 
purchasers  who  purchase  projects  for 
which  an  election  has  been  made  under 
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section  604  of  UHPRHA  to  piT>cf>e.l 
unfJer  ELDiPA  A  new  paragraph  (h). 
which  restates  the  statutory  lan^uagp,  is 
added  to  §  243  5  by  th'.s  rule.  A 
deF.:^:t.in  of  "profe'l  nvarsight  costs"  is 
also  added  to  §248  20!  of  subpart  C  of 
th'.s  part,  whi'h  is  c.ro«- referenced  In 
§2-;?<  S'ti  Th.i'  d-^-itin;'!  is  discussed 
in  the  pream'::if>  s^t;'n  c;.nceming 
§248  2G1   Sec'.ion.?  248.101,248.145 
and  248  Ti"  "^re  also  amended  to 
incorporate  prrnei-t  aversi,^,t  costs  as  a 
cost  for  whir.h  :rirert'.ves  maybe 
provided  under  suhpa-l  B  for  priority 
purchasers 

In  a  summa-V'  of  the  Housing  and 
^immunity  Development  Act  of  1992 
presented  on  the  Senate  Floor,  Senator 
Cranston  stated  that  "the  conferees 
expect  the  Secretary  to  adjust  project 
rents  and  increase  the  section  3 
assistance  provided  to  ipnonty] 
purcha.sers — arnend.ng  'he  approved 
plan  of  action,  if  necessary — in  order  to 
cover  project  oversight  expenses,  and  to 
adopt  this  practice  with  respect  to 
future  nonprcfit  purT:hase3  under  the 
transitional  n.iie."  138  Cong  Rec. 
517909  (October  8,  1992),  (statement  of 
Sen.  Cranston]  This  legislative  history 
implies  that  HUD  should  provide 
additional  incentives  for  proied 
oversight  costs  to  owners  who  are 
already  receiving  incentives  under  an 
approved  plan  of  action  HUD  will  do  so 
upon  the  owner's  request  Section 
313(b)(1)  of  title  in  amends  Section 
604(c)  of  LIHPRHA  by  adding 
subsecHon  (11(1)),  which  prohibits  the 
Secretary  from  refusing  to  offer 
incentives  to  owners  Fihng  plans  of 
action  under  the  Emen^ency  Low- 
Income  Housing  Act  of  1987  bast-'d 
solely  on  when  the  owner  filed  the  plan 
of  action  The  subsection  ?arther  applies 
this  provision  to  any  owner  who  filed  a 
Notice  of  Intent  under  section  222  of 
EUHPA  before  October  15,  1Q91 

The  Department,  to  its  knowledge  has 
never  refused  to  offer  incentive  to  any 
owner  who  has  filed  a  plan  of  action, 
regardless  of  the  date  of  filing,  under 
ELJHPA.  The  legislative  history  with 
respect  to  this  provision  offers  only  one 
clarification  as  to  its  intent  The  House 
Committee  report  references  the 
Department's  change  in  pohcv  for 
offering  increased  distributions  b^is**'-! 
on  revalued  equity  on  fuiy  16.  19'i; 
July  18.  1991  IS  the  effective  date  of  a 
Notice  of  Redelegation  of  Authority  to 
Regional  Administrators  to  approve 
plans  of  action,  published  on  lulv  21 
1991  at  56  FR  33763.  July  18,  1991  is 
also  the  date  that  the  administrative 
guidance  for  revieMring  and  approving 
plans  of  action  under  EUHPA  HIT) 
Notice  H91-29.  "Processing  Plans  of 
Action  Under  the  Low-Income  Housing 


Preservation  and  Resident 
Homeownership  Act  of  1990"  ("Notice 
H91-29"),  became  effective. 

Until  Notice  H91-29  was  made 
effective,  the  Department  followed  a 
policy  of  allowing  so-called    unhmited 
distributions,"  access  to  all  surplus 
cash,  to  any  owner  requesting  Lncrea^ied 
distributions  based  on  revaluated 
equity.  Since  incentives  authorized 
under  section  224  of  ELIHPA  also 
included  access  to  residual  receipts,  an 
owner  could  request  both  incentives  in 
the  plan  of  action,  with  the  eRiact  of 
having  an  increased  distribution  and 
full  access  to  residual  receipts.  A 
sensible  alternative  was  to  allow 
unlimited  distributions  which  would 
have  the  same  effect.  (A  corresponding 
policy  was  to  allow  annual  rent 
increases  for  units  receiving  Section  8 
Loan  Management  Set-Aside  assistance 
with  the  Annual  Adjustment  Factor,  and 
to  allow  rent  increases  for  units  not 
receiving  such  Section  8  assistance  by 
an  administrative  formula.)  Further 
since  the  administrative  rent  limitations 
imposed  on  plans  of  action  under 
ELIHPA  might  not  yield  to  any  owner  a 
return  on  equity  reflecting  a  project's 
full,  revalued  equity,  allowing 
"unlimited"  distributions  was  viewed 
by  the  Department  as  a  correction  to  a 
design  defect  in  the  authorizing 
legislation,  which  was  in  turn 
"corrected"  by  LIHPRHA. 

The  policy  of  allowing  "unlimited 
distributions"  was  found  to  be 
unworkable  when  applied  to  section 
236  projects,  because  it  rendered  the 
collection  of  income  in  excess  of  the 
basic  rent,  required  by  section  236(g)  of 
the  National  Housing  Act,  impossible 
This  is  the  case  because  the  calculation 
of  basic  rent  requires  a  fixed 
distribution  for  limited  distribution 
mortgagors.  Despite  the  m,any  changes 
that  ELIHPA  made  to  both  the  nature 
and  operation  of  a  section  238  project. 
it  had  not  repealed  section  236[g)  and 
the  requirement  to  collect  excess 
income.  In  fact,  section  219  of  LIHPRHA 
reinforces  Congressional  intent  for  the 
Department  to  cnllert  excess  income 
from  section  236  pmjects  with  approved 
plans  of  action  under  that  statute. 
Although  section  219  of  LIHPRHA  has 
no  legal  bearing  on  the  literal 
construction  of  ELIHP.A,  the  Department 
finds  it  instruclive  with  respect  to 
CongressionaJ  intent  regarding  section 
236  pn)jef:1s  under  the  general  heading 
of  preservation 

Thus  the  Depflrtment  with  the 
publication  of  Notice  H91-29  reverted 
to  a  po!i(r\'  of  negotiating  distributions. 
generally  reflecting  net  cash  at  the  end 
of  the  statutory  rent  phase-in  period, 
and  corrected  what  was  generally  held 


as  an  administrative  error.  Further,  rent 
infTeases  would  henceforth  b>e  governed 
by  the  budgeted  method,  common  now 
to  virtually  all  projects  insured  under 
sfK-tions  221(d)(3)  and  236  cf  the 
National  Housing  Act.  Although  only  a 
few  Section  236  projecis  had  plans  of 
a.c  on  approved  with  surplus  cash 
distribut.ons.  tho  Department  did  not 
seek  to  renegotiate  the  plans  of  action 
a.'iei  Lhe  adoption  of  the  new  policy, 
choosing  not  to  penalize  owners,  who 
had  negotiated  plans  of  action  in  good 
faith,  for  the  Department's 
administrative  error. 

Section  313(h)(1)  makes  it  clear  that 
the  Congress  wishes  the  Department  to 
return  to  its  policy  of  surplus  cash 
distributions  for  plans  of  action 
approv -d  under  ELIHPA.  It  is  also  clear 
that  the  Congress  intends  that  HUD 
continue  to  collect  excess  income  from 
section  236  projects.  Therefore,  section 
221(d)(3)  mortgagors  may  retain  all 
rental  collections  over  and  above 
normal  operating  costs  and  debt  service 
as  disLnbutabie,  subject  to  the  surplus 
cash  computation.  Section  236  projects 
may  do  likewise,  subject  to  the 
collection  of  excess  income  and  the 
surplus  cash  computation.  In  order  to 
de'errTi:ne  the  amount  of  excess  income 
to  be  collented,  the  Department  must 
establish  a  basic  rent. 

The  basic  rent  will  be  set  in  the 
fnllowing  manner  (11  Units  assisted  by 
Section  8  loan  management  set-aside 
will  have  a  basic  rent  of  the  lesser  of  the 
Sec;tion  8  existing  fair  market  rent  or  the 
rent  for  comparable  una.ssisted  units;  (2) 
low  income  units  not  assisted  by 
Section  8  loan  manage.ment  sct-aside 
will  have  a  basic  rent  set  at  30  percent 
of  one  twelfth  of  75  percent  of  the  area 
median  income  (or  125  percent  of  the 
national  median  income,  if  less) 
adjusted  for  unit  size;  (3)  moderate 
income  units  will  have  a  basic  rent  set 
at  30  percent  of  one  twelfth  of  i^O 
percent  of  the  area  median  income  (or 
125  percent  of  the  national  median 
income,  if  less)  adjusted  for  unit  size 
Section  236  market  rents  will  be 
established  in  accordance  with  current 
procedures.  Owners  will  be  niquired  to 
remit  monthly  rental  income  collected 
in  excess  of  the  aggregate  basic  rent,  not 
to  exceed  the  amount  of  the  monthly 
interest  reduction  payments. 

Rent  increases  for  units  assisted  by 
section  8  will  be  adjusted  by  the  Annual 
Adjustment  Factor,  Rent  increases  for 
units  not  assisted  by  Section  8  will  be 
adjusted  by  adjustments  to  the  "factored 
rents"  set  forth  in  Notice  H91-29  or 
when  tenant  Incomes  are  recertified, 
depending  on  which  method  the  owner 
chooses  for  determining  tenant  rents  for 
units  not  assisted  by  Section  8  loan 
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mqr.agement  set-aside  at  plan  of  ^i.-iion 
apprcva]  Owners  may  p*  the;''  fpt;'-,'n 
fcppiy  for  and  receive  a  h.TdlL-c; 
distnbution  under  ELIHPA.  For  owTiers 
choosing  this  option,  rent  increases  will 
be  governed  by  the  budget  method. 

There  is  no  requirement  in  section 
313(b)  of  title  in  nor  is  there  any 
indication  in  the  legislative  history  that 
Congress  intended  that  this  provision 
retroactively  apply  to  any  owner  who 
has  had  a  plan  of  articn  approved  undnr 
the  conditions  set  forth  in  Notice  Hbl- 
29.  Therefore,  the  Department  will  not 
reconsider  plans  of  action  which  have 
received  final  approval  in  accordance 
with  §248.218. 

Any  Section  236  project  which  has 
received  a  surplus  cash  distribution  as 
an  :nc«n'.ive  will  have  section  236  basic 
and  market  rt^nts  raiculated  in 
acco.-xiance  wiih  the  above  methodology 
effoct:\e  with  the  first  apprcvod 
increase  tn  pr-^iett  rents  after  tiie 
efTective  dat<?  of  this  rule  However,  the 
ccHection  of  ex  .ess  income  foregone 
due  to  the  Department's  administrative 
error  will  not  be  required 

Subpart  B — Prepayment  and  Plans  of 
Action  L'nder  the  1990  Act 

Section  248  101     (Defimtionsj 

Section  246.101  is  revised  by  this  rule 
tc  add  definitions  of  "prcje-rt  oversight 
costs"  a_nd  "p:opnet.ary  information." 
Sections  307.  308ib)  and  313(b)  of  title 
in  require  HUD  to  provide  sufficient 
incentives  to  priority  purchasers  of 
eligible  low  income  housing  under 
LliiPRHA.  and  to  nonprofit  purchase.-s 
of  projects  for  which  an  election  was 
made  under  EIJHPA,  to  meet '  project 
oversight  costs  "  The  definition  of 
"project  oversi^nt  costs"  recognises  that 
some  priority  purchaser*  may  not  have 
the  experience  and  expertise  needed  to 
own  and  operate  low  uicome  housing 
and  may  want  to  hire  a  Uiird  party  to 
provide  assistance,  education  and 
training  for  the  board  and  members  of 
the  priority  or  nonprofit  purchaser  The 
Department  may  provide  incentives  to 
cover  costs  incurred  by  priority 
purchasers  hiring  third  parties  to  assist 
the  priority  purchasers'  board  of 
directors  in  making  ownership  and 
management  decisions.  Because  the 
board  of  directors  must  make  all 
ownership  decisions.  pro)ect  oversight 
costs  must  be  directly  related  to 
educating  and  supporting  the  board  in 
its  decisionmaJdng.  It  is  intended  that 
third  parties  will  provide  project 
oversight  to  facilitate  the  functions  of 
the  board  of  directors,  rather  than  to 
usurp  the  board's  responsibilities.  Since 
project  oversight  is  intended  to  provide 
education  and  training  to  priority 


purchasers  which  may  not  heve  tne 
experience  nwessarv^  to  own  and 
operate  low  income  muitifamuy 
housing,  the  Department  expects  that  as 
priority  purchasers  gain  this  experience, 
project  oversight  costs  will  diminish 
and  eventually  be  eliminated.  The 
Department  is  considering  limiting 
project  oversight  costs  to  the  first  five 
years  of  operation  after  plan  of  action 
approval  and  specifically  requests 
comments  regarding  whether  a  five-year 
Umitation  is  reasonable. 

Section  304  of  title  in  amends  section 
217(a)(2)  and  (c)  of  LIHPRHA  to  require 
owners  and  the  Department  to  make 
available  to  the  tenants  and  the  chief 
executive  officer  of  the  appropriate  State 
or  local  government  in  the  jurisdiction 
where  the  housing  is  located  copies  of 
all  documentation  supporting  the  plan 
of  action  and  revisions  to  the  plan  of 
action,  except  for  any  documentation 
which  HUD  deems  to  be  proprietary 
information.  To  implement  section  304 
(  f  title  HI,  this  rule  adds  a  definition  of 
trie  term  "proprietary  information"  to 
§  248.101  and  amends  the  notice 
provisions  of  §  248.135  (c)  and  (f).  The 
amendments  to  §  248.135  (c)  and  (f)  are 
addressed  in  the  following  discussion  of 
that  section. 

In  his  discussion  on  the  Senate  Floor, 
Senator  Cranston  indicated  that  tenants 
should  have  access  to  "all  Information 
submitted  that  is  relevant  to  the 
praservatiori  process,  with  a  narrow 
exception  Only  prrjprietary  information 
is  privileged  The  privilege  extends  only 
to  information  which  is  equivalent  to 
trade  secrets,  confid'=fntial  financial 
infurme'ion,  such  as  partnership  audits, 
perjkinal  financial  information  about 
partners  in  the  ownership  entity,  or 
projecl  tenants  *   *   *  in  tJie  case  of 
dotoiments  that  include  both  proprietary 
and  nonprivilfi-ged  information,  it  is  the 
intent  of  the  conferees  that  the 
doc:uments  be  released,  wiih  the 
proprietary  information  redacted."  138 
Cong.  Rec.  Sira*')^  (Ckiober  R.  1 W2) 
(.statement  of  Sen.  Cjanstoni   Tht 
Department  has  taken  into  consMfrancn 
ttiis  statement  in  fomiulatirig  its 
definition 

Section  248  1 35    'Plans  of  Action) 

As  discus.se<d  in  the  previous  sectior: 
section  304  of  title  III  amends  section 
217(a)(2)  and  (c)  of  LIHPR>L\  tr  require 
an  owner  and  the  Department  to  mai.e 
available,  upon  request,  to  the  tenants 
and  the  chief  execuUve  officer  of  the 
appropriate  State  or  local  govemmen?  in 
the  jurisdiction  where  the  housing  is 
located  copies  of  all  documentation 
supporting  the  plan  of  action  and 
revisions  to  the  plan  of  action,  except 


fjr  an}  d(K  urnt'iitation  which  HUD 
aeems  to  be  proprietary  information. 

Section  248.135(c)  currently  requires 
the  OMmer  to  provide  copies  of  its  plan 
of  action  to  the  tenant  representative 
and  the  officer  of  State  or  local 
government  to  whom  the  owner 
submitted  a  copy  of  its  notice  of  intent 
The  owner  is  also  required  to  post,  in 
all  occupied  buildings,  a  summary  of 
the  plan  of  acticHi  which  includes  a 
statement  that  the  tenants  may  obtain  a 
copy  of  the  plan  of  aaion  from  the 
tenant  representative,  the  local  HUD 
office  or  the  owner.  As  noted  in  the 
preamble  to  the  April  1992  interim  rule, 
at  57  FR  12010.  a  plan  of  action  is  a 
complete,  self-contained  document, 
having  all  the  information  necessary  for 
the  Department  to  make  the 
determinations  required  under 
LIHPRHA.  All  supporting 
documentation  is  included  in,  and  is  ■ 
p€Lrt  of.  the  plan  of  action  itself  and  is 
available  to  the  tenants  and  the  State 
and  local  government  under 
§  248.153(c).  However,  because  of  the 
direction  in  section  304  of  title  m.  and 
in  the  event  that  there  is  some 
supporting  documentation  that  is  not 
included  in  the  plan  of  action,  this  rule 
amends  parfi>^r«)  hs  (c)  and  (f)  of 
§248.135  u-  or  inr  to  permit  tenants  and 
the  State  or  local  governments  to  request 
copies  of  the  sup{>orting  documentation. 
In  addition,  §248.101  is  amended,  as 
nr'nd  ;r  the  preceding  discussion,  to 
ad  :  a  Qefinition  of  "proprietary 
r:t.  rmation." 

Section  248. 141    (Criteria  for  Approval 
of  a  Plan  of  Action  Invoking 
Prepayment  and  Voluntary 
Termination) 

Section  3   '  nf  *;'le  ID  amends  section 
218  of  UHi  Ki  L*  t    require  HUD  to 
issue  written  fi n  ulks  baaed  on  an 
analysis  of  the  evidence  it  reUes  on  in 
apimiving  a  plan  of  action  to  terminate 
the  low  income  affordabihty  restrictioos 
on  eligible  low  income  housing.  Section 
305  also  directs  the  Department  to 
publish,  in  a  regulation,  a  procedure  for 
determining  whether  the  conditions 
needed  to  approve  a  plan  of  action  to 
terminate  the  low  income  affordabillty 
restrictions  exist  and  the  tvpe  of 
f'Vidence  the  DepartryiPnt  will  rely  on  in 
makinig  its  determtnauon  Th.isr.le 
revises  § 248.141  toinci  io»  :'..>■ 
r.V>pH,r*:ner;:'s  cTim'n!  pohdes  and 
vry  (•".liinw,  a.s  set  fonis  in  H^.T) 
Handbm,)k  4:^. SO, 6   "VrrKX'y&'.i'rr.  l'it.::s   '.* 
A:-':'-:,:  y'lidf'T  The  Unv  h;r,i!.'in-  H    i,;s,!i,k 
F'rwierva;i!„m  and  kesulHnt 
Home<:>wn0rship  Art  of  IS^W"  fac 
apprtmng  plans  of  ai-i;i»::i  under  'hi.* 
seUioa. 
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Section  243  1 45    (Cntena  for  Apprvvai 
of  a  Plan  of  Action  InvoMng  Incentives) 

Section  20''{a)  purports  tn  amend 
section  220(dH2)  of  LIHPRH.\  by  adding 
vha  parenthetical  language  to  the 
following  provision:  "[slubject  to  the 
av3,labili»v  of  amounts  approved  in 
arpropnations  Acts,  the  Secr9ta.rv  shall, 
for  approva'  plans  of  action,  provide 
assistance  sufficient  to  enable  qualified 
P'jTchasers  (including  all  priority 
purchasers  other  than  resident  councils 
acquiring  undar  the  homeownership 
;:rogr%nn  auihcnzed  by  section  226)  to 
•   *   •"  acquire  ine  pro)ect,  pay  debt 
service  on  the  federally  assisted 
rr.ortgage  and  the  rehabilitation  loan, 
meet  protect  operating  expenses  and 
establish  adequate  reserves,  receive  an  8 
percent  return  on  actual  cash 
investment,  reimbursement  for 
t-ansact.on  expenses  inoured  by 
pnonty  purchasers  and  training  for 
resident  councils  under  a  resident 
homeov^Tiership  program.  This 
provision  estabhshes  the  level  of 
assistance  the  rVpartment  is  authorized 
to  prcvvde  to  qualified  purchasers  under 
UHPRR\. 

The  effect  of  section  307(a)  would  be 
to  make  section  220(d)(2)  inapplicable 
to  resident  councils  submitting  a 
resident  homeovs-nership  plan. 
However,  because  there  is  no  other 
provTsicn  in  LIIffRHA  which  indicates 
the  level  of  uicentives  a  resident  coimcil 
w.th  a  resident  homeownership  plan 
should  receive,  this  amendment  seems 
to  be  incorrect.  Section  219(a)  sets  forth 
the  amount  of  incentives  which  can  be 
provided  to  an  owner  who  retains  the 
pro)ec:t  and  section  220(d)(2)  does  the 
same  for  purchasers  where  the  owner 
decides  to  sell  the  project.  If  section 
220(d)(2)  is  not  applicable  to  resident 
councils  with  a  homeownwrshi p  plan, 
ihey  would  be  the  only  entities  which 
are  not  covered  by  a  statutory  provision 
defining  the  amount  of  incentives  they 
may  receive.  This  interpretation  seems 
contrary  to  the  entire  pre'^rvation 
scheme  which  is  intended  to  provide 
o'.vners  with  a  specific  return  on  their 
investment  wh;ia  preserving  the  low 
income  housing 

The  position  that  Congress  did  not 
intend  to  amend  section  22G(d)(2)  by 
adding  the  quoted  parenthetical 
language  is  also  supported  bv  the  fact 
paragraph  (G)  was  not  deleted  from 
section  220(d:if2).  Section  220(d)(2)(G) 
provides  that  the  Department  may 
award  sufficient  incentives  to  a  resident 
council  with  an  approved 
homeownership  plan  to  cover,  inter  alia, 
the  costs  incurred  to  train  the  resident 
council  and  to  provide  homeownership 
training  for  the  tenants.  It  would  be 


unreasonable  to  males  section  220fdlf2) 
inapplicable  to  resident  councils  with  a 
homeownership  plan  and  yet  have  a 
paragraph  in  that  section  which  deals 
solely  with  those  entities 

Rather  than  amending  section 
220(d)(2),  the  Department  believes  that 
section  307(a)  is  intended  to  amend 
section  220(d)(1)  of  LIHPRHA  Iflbe 
quoted  parenthetical  lang\.iage  were 
added  to  section  220(d)(lJ,  it  would 
read  as  follows:  "(I]f  the  qualified 
purchase  is  a  resident  council,  the 
Secretary  may  not  approve  a  plan  of 
action  for  assistance  under  this  section 
unless  the  council's  proposed  resident 
homeownership  program  meets  the 
requirements  under  section  226  For  all 
other  quahfied  purchasers  (including  all 
priority  purchasers  other  than  resident 
councils  acquiring  under  the 
homeownership  program  authorized  by 
section  226),  the  Secretary  may  not 
approve  the  plan  unless  the  Secretary 
finds  that  the  criteria  for  approval  under 
section  222  have  been  satisfied." 
Section  222  states  that  incentives  cannot 
be  provided  unless  binding 
commitments  have  been  made  to 
preserve  the  property  as  low  income 
housing,  to  protect  ctirrent  tenants  from 
displacement,  to  regulate  rent  increases 
for  current  and  future  tenants,  and  to 
ensure  that  the  property  is  maintained 
in  accordance  with  housing  quality 
standards. 

In  implementing  section  222,  the 
Department,  in  §  248.145,  inadvertently 
excluded  from  the  criteria  for  approval 
under  section  222  all  resident  councils, 
instead  of  just  those  resident  councils 
under  the  resident  homeownership 
program.  It  is  likely  that  section  307(a) 
was  intended  to  correct  the 
Department's  mistake  in  §  248  145. 
Section  248.145(a)  is  amended  to  apply 
to  all  resident  councils,  except  those 
under  the  resident  homeownership 
prowam. 

While  HUD  interprets  section  307(a) 
as  intending  to  amend  section  220(d)(1), 
section  307(a)  could  have  been  meant  to 
amend  secUon  221(d)(2)  of  LIHPRHA. 
Section  221(d)(2)  authorizes  the 
Department  to  provide  grants  to 
qualified  purchasers  to  assist  in  the 
completion  of  sales  and  transfers  under 
the  mandatory  sale  procedures  It  is 
possible  that  the  language  of  section 
307(a)  was  intended  to  exclude  resident 
coimcils  purchasing  imder  a  resident 
homeownership  plan  from  receiving 
grants  under  section  221(d)(2)  This 
position  could  be  supported  by  section 
226(a)  of  LIHPRHA  which  states  that  a 
resident  homeownership  plan  should  be 
developed  by  "(t  lenants  seeking  to 
purchase  eliij;ihle  low  income  housing  in 
accordance  with  section  220  *   *  *;" 


implying  that  resident  homeownership 
is  only  an  option  under  the  voluntarv 
sale  provisions  of  section  220  and  not 
the  mandatory  sale  provisions  of  section 
221  The  Department  requests 
com.ments  which  may  clarify  this 
matter 

Section  308(1))  of  title  III  amends 
section  222(a)(2)(G)(i)  of  LHiPRHA 
wnich  governs  future  rent  increases  for 
tenants  residing  in  proiects  with 
approved  plans  of  action  Prior  to  this 
amendment,  section  222fa)(2)(G)(i) 
stated  that  future  rent  adjustments 
generally  would  be  made  based  on  an 
annual  adjustment  factor  applied  to  the 
portion  of  rent  attributable  to  project 
operating  expenses  and  by  maiking 
changes  in  the  owner  s  annual 
authorized  return.  Where  there  were 
extraordinary  expenses  which  were  not 
covered  by  the  annual  adjustment  factor 
or  the  owner's  return  an  o^ATier  could 
appeal  to  HLT)  for  an  additional  rent 
increase.  Section  308(b)  amends  this 
provision  by  deleting  all  references  to 
the  annual  authonzed  return  and  by 
adding  the  requirement  that,  when  the 
owner  is  a  priority  purchaser,  the 
annual  adjustment  factor  be  applied  to 
the  portion  of  rent  attributable  to  project 
oversight  costs,  as  well  as  that  portion 
attributable  to  operating  expenses.  A 
definition  of  the  term  "project  oversight 
costs"  is  also  added  to  §  248.101. 


Sectio n  248.153    (Incen tives  To  Exten d 

Low  Income  Use) 

Section  306  of  title  III  amends  section 
219(a)  of  LIHPRHA  to  require  the 
Department  to  provide  incentives  which 
would  be  sufficient  to  permit  an  owner 
to  receive  its  annual  authorized  return 
"for  each  year  after  approval  of  the  plan 
of  action.''  Section  248.153(a)(1)  is 
amended  accordingly 

Section  306  alsoamends  section 
219(a)  of  LIHPRHA  to  permit  HUD  to 
provide  the  following  incentives,  in  the 
following  order  of  preference,  to  ensure 
that  an  owner  receives  its  annual  rate  of 
return  during  the  tenant  rent  phase-in 
period:  (1)  permitting  owner  access  to 
residual  receipts  accounts;  (2)  deferring 
remittance  of  excess  rent  payments;  and 
(3)  increasing  rents,  as  permitted  under 
an  existing  Section  8  contract.  To 
implement  this  provision,  the 
Department  adds  a  new  paragraph  (c)  to 
§  248.153  stating  that,  if  necessary  to 
enable  an  owner  to  receive  its  annual 
authorized  return  during  the  tenant  rent 
phase-in  period  required  by 
§  248, 145(a)(6),  HUD  shall  permit  the 
owner  to  withdraw  funds  from  the 
residual  receipts  accounts.  If  this  is 
inadequate,  and  the  project  is  insured  or 
assisted  under  section  236  of  the 
National  Housing  Act.  the  owner  may 
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rirtfer  remittance  of  excess  income.  If 
both  of  these  incentives  fsil  to  permit  an 
owner  to  ob»-i'n  the  annua!  authorizea 
return,  the  Department  will  then 
temporanlv  increase  Section  8  rents,  as 
permitteJ  under  tne  existing  Seaian  8 
contract 

Seciton  24B  15JiDj[lj  currently 
permits  an  owner  to  have  access  to  the 
project's  residual  receipts  accounts,  "as 
necessary  to  enable  the  owner  to  realize 
the  annual  authorized  return." 
Therefore,  an  owner  will  already  receive 
this  incentive  during  the  rent  phase-in 
period.  Because  the  owner  and  the 
Department  will  be  unable  to  ascertain 
in  the  first  12  months  after  approval  of 
a  plan  of  action  whether  the  incentives 
awarded  under  the  plan  of  action  are 
sufficient  to  enable  the  owner  to  obtain 
its  annual  authorized  return,  the 
additional  remedies  permitted  imder  the 
revised  §248. 153(c)  will  be  unavailable 
until  one  year  after  plan  of  action 
approval.  If  an  owner  can  document, 
through  an  audit,  that  it  is  not  receiving 
its  annual  authorized  return,  these 
remedies  may  be  made  available  to  the 
owner  during  the  first  year  after  plan  of 
action  approval.  Otherwise,  at  the  end 
of  the  first  year,  if  it  has  been 
determined  that  an  owner  has  not 
obtained  its  annual  authorized  return, 
an  owner  of  a  section  236  insured  or 
assisted  project  will  be  permitted  to 
defer  remittance  of  excess  rent 
payments,  and  an  owner  of  a  project, 
other  than  one  insured  or  assisted  under 
section  236,  will  receive  an  increase  in 
rents,  to  the  extent  permitted  by  an 
existing  section  8  contract.  At  the  end 
of  the  second  year  of  the  rent  phase-in 
period,  if  it  is  determined  that  an  owner 
of  a  section  236  insured  or  assisted 
project  still  has  not  received  the  total 
annual  authorized  return,  rents  will  be 
temporarily  increased  during  the  phase- 
in  period  to  the  extent  permitted  by  an 
existing  section  8  contract. 

Sectjon  248.157    (Voluntary  Sale  of 
Housing  Not  in  Excess  of  the  Federal 

Cost  Urn  it} 

Sections  307fb)  Lhioagh  (dj  of  Llle  III 
amend  section  220(d)(2)  of  LIHPRHA  to 
make  available  additional  incentives  for 
priority  purchasers.  Section  307(e) 
amends  section  220(d)(3)  of  LIHPRHA 
to  perrrut  seUlng  owners  to  retain  a 
praject's  residual  receipts  account 
without  a  corre.sponding  decrease  in  the 
sales  price 

Section  307(b)  authorizes  HUD  to 
provide  sufficient  incentives  to  meet 
pro)e<:t  oversight  costs  where  the  owner 
IS  a  pnonty  punhaser.  Section 
220(d)(2)fD)  previously  permitted 
mrpntives  g'  a  If-vei  which  would  cover 
project  operating  expenses  and  establish 


adequate  reserves,  hii!  did  nr,',  in:  iu(i« 
I'Tt, }eci  oversight  costs  SecTior. 
24rt  157(m)(4;  isar-ended  !n  i-,.  Imob 
this  cost.  As  previoiisiv  nr^^.  k  ^iH\0\ 
contains  e  i»-tiniti  .m  nf  '  i:.!"--;.*  • 
LiVt^rsight  r,;')ei<i"  whi>,  r  sris  ir^r'l  ';jb 
types  of  o;!s  which  can  be  covered  by 
incentives. 

Section  307(c)  permits  qualified 
purchasers  to  receive  an  8  percent 
annual  return  on  any  cash  investment, 
other  ti>.r;  ass,starif»  provided  under 
LIHPRHA,  I J  acq  I,  re  rr  rehabilitate  the 
project.  Prior  to  tns  a'c-   .nent. 
section  220{d)(2)(E;        w.  i  qualified 
purchasers  to  receive  aii  adequate  return 
on  any  actual  cash  investment  to 
acquire  the  project.  The  Secretary  was 
authorized  to  use  his  discretion  to 
determine  what  would  be  considered  an 
"adequate  return."  The  current  section 
248.157(m)(5)  restates  the  statutory 
language  of  section  220(d)(2)(E),  but  the 
preamble  to  the  April  1992  interim  rule 
expanded  upon  this  by  stating,  at  57  FR 
12021,  that  HUD  would  "build  into  the 
rent  stream  a  return  on  any  actual  cash 
investment  by  the  piirchaser  and  debt 
service  on  any  gap  financing.  The  extra 
income  must  be  allocated  towards  debt 
service  payments  on  the  non-federal 
loan,  or  if  the  return  exceeds  the  debt 
service  on  the  loan,  then  the  sxuplus 
cash  must  be  deposited  in  the  residual 
receipts  account  •  *  '."In  the  Senate 
Report,  on  page  70,  the  Committee  took 
issue  mth  the  fact  that  priority 
purchasers  would  have  to  return  any 
surplus  cash  not  needed  for  debt  service 
to  the  residual  receipts  account,  rather 
than  retain  it  for  their  own  purposes.  In 
order  to  comply  with  statutory  intent, 
§  248.157(m)(5)  is  revised  to  permit  an 
8  percent  return  for  any  actual  cash 
investment  made  by  priority  purchasers 
to  rehabilitate,  as  well  as  to  acquire, 
eligible  low  income  housing.  The 
Department  has  also  amended  its 
administrative  requirement  that  all 
surplus  cash  not  needed  for  debt  service 
be  returned  to  the  residual  receipts 
account.  Instead,  priority  purchasers 
will  be  permitted  access  to  funds  in  the 
residual  receipts  account  which  are  not 
needed  for  project  purposes.  As  is  tlie 
case  with  for-profit  owners,  HUD- 
approval  will  be  required  before  funds 
may  be  withdrawn  by  priority 
purchasers  from  the  residual  receipts 
account. 

Section  307(d)  authorizes  HUD  to 
reimburse  priority  purchasers  for  "all 
reasonable  transaction  expenses 
associated  with  acquisition,  loan  closing 
and  implementation  of  an  approved 
plan  of  action."  Section  220(d)(2)(F) 
originally  allowed  priority  purchasers 
"an  adequate  reimbursement  for 
?rap..s,3(:.lion  expenses  relating  to 


jf  the  hiK..'>iiig,  suh)wi  to 
lUe  St¥  r^''.hTj."  Section 
p  Si    pe  of  the  term 
-» -    to  permit 
H>    '    =>^s  incurred  in 
,  iHiDtntation  of  an 
action,  as  well  as  those 
expenses  inciirred  in  acquiring  the 
property.  Section  248.157(m)(6)  is 
revised  to  restate  the  language  of  section 
307(d).  The  Department  specifically 
requests  comments  concerning  the  types 
of  exper^^s  whi  ]■  may  be  incurred  by 
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approved  plan  of  action.  The 
Etepartment  will  consider  any  comments 
it  receives  on  this  |X)int  in  orider  to 
expand  on  this  provision  in  the 
administrative  guidance  it  it  currently 
formulating. 

In  the  ciirrent  §  248.157(m)(6),  the 
Department,  using  its  discretion  to 
implement  section  220(d)(2)(F),  placed  a 
cap  on  the  reimbursement  of  transaction 
expenses  at  5  |>ercent  of  the  project's 
transfer  preservation  equity,  made 
reimbursement  subject  to  HUD's 
approval  and  required  that  the 
reimbursement  be  "in  accordance  with 
standards  applicable  to  insured  loan 
transactions  under  this  chapter."  The 
Senate  Report  indicates,  on  page  71,  that 
the  Committee  objected  to  both  the  5 
percent  cap  and  the  requirement  that 
the  reimbursement  be  in  accordance 
with  other  loan  transactions.  "HLTD's 
regulations  arbitrarily  limit  the 
reimbursement  of  transaction  expenses 
in  two  ways:  first,  by  setting  a  cap  of  5 
percent  of'^preservation  equity;  and 
second,  by  conditioning  reimbursement 
on  'standards  applicable  to  insured  loan 
transactions  under  this  chapter.'  These 
limits  are  contrary  to  the  legislative 
intent  that  the  reimbursement  be 
'adequate'  for  all  reasonable  expenses. 
The  limits  are  also  contrary  to  industry 
practice,  because  transaction  expenses 
do  not  correlate  with  the  value  of  [sic) 
size  of  the  property  acquired."  Because 
of  this  amendment  and  the  Committee' 
objections,  §  248,157(m)(6)  is  amended 
to  remove  the  5  percent  cap  and  the 
requirement  that  reimbursement  be 
comparable  to  other  loan  transactions. 

ScHction  307(e)  amends  section 
220(d)(3)(A)  which  provided  that  where 
a  selling  owner  retained  any  residual 
receipts  from  the  project  upon  sale,  the 
sale  price  would  be  decreased  by  the 
amount  of  the  residual  receipts  being 
retained.  As  noted  in  the  preamble  to 
the  proposed  rule  to  implement 
LIHPRHA.  at  56  FR  20277,  published  on 
May  2, 1991,  the  Department  took  the 
position  that  section  220(d)(3)(A).  as 
enacted,  "would  deprive  an  owner  of  a 
portion  of  the  project's  value"  because 
the  project's  preservation  value  does  not 
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take  into  consideration  the  amount  of 
the  project's  escrow  accounts,  including 
residual  rece-.pts.  Section  307(e)  corwas, 
section  220{d;f3)'A)  by  eliminatini,?  the 
requirement  that  residual  receipts 
retained  bv  the  owner  be  deducied  frm:; 
the  sale  price  Section  248  157(n)  is 
revised  to  implement  this  amendment. 

Section  248  1  73    (Resident 
Homeownership  Program 

Section  309  of  title  m  amends  section 
226  of  LIHPRHA,  whi^h  governs  the 
resident  homownersh'.p  protjram.  to 
prohibit  the  Department  from  requiring 
prepayment  of  the  mortgage  as  a 
condition  of  approving  a  resident 
homeownership  plan  of  action,  to 
require  low  income  use  resLnrnions  to 
remain  on  all  rental  units,  and  to  take 
away  the  Department  s  discretion  to 
determine  whether  a  purchase  under  the 
resident  homeownersnip  program 
involves  an  assumption  of  the  mortgage 
and  whether  the  purchasing  enti'y 
intends  to  own  the  housing  on  a 
permanent  basis. 

Section  248  173(sj  prohibits  resident 
counals  from  assuming  the  federally- 
assisted  mortgage  under  a  resident 
homeownership  program  where  fee 
simple  ownership  of  the  project's  units 
are  being  transferred  to  the  tenants. 
However,  §  248  175,  which  permits 
resident  councils  to  purcha.se  and 
operate  a  project  as  a  limited  equity 
cooperative  under  a  resident 
homeownership  plan,  does  not  prohibit 
mort.gage  assumptions.  The  Department 
revises  paragraph  (s)  of  §  248  173  to 
clarify  that  a  resident  council  may 
choose  to  assume  the  federally-assisted 
mortgage  or  prepay  the  mort.gage  in 
connection  with  a  resident 
homeownership  plan  If  tiie  resident 
council  chooses  to  assume  the  mortgage, 
the  project  must  be  sold  to  a  lim,ted 
equity  cooperative  pursuant  to  ^  248  173 
and  the  project  must  be  operated  as  a 
Uraited  equity  cooperative 

The  Department  limits  mortgage 
assumptions  to  limited  equity 
cx)operatives  because  where  there  is  to 
be  a  mortgage  assumption,  the  only 
workable  form  of  resident 
homeownership  is  as  a  cooperative 
where  shares  in  the  project  are 
transferred  to  the  tenants,  rather  than 
fee  simple  ownership  of  the  units. 
Section  226fb){5KA)[ui)  requires 
homeowners,  whether  purchasing  a 
share  in  the  project,  or  the  actual  unit. 
to  execute  a  promissory  note  payable  to 
the  Secretary.  It  would  be  infeasible 
where  fee  simple  ownership  of  units  is 
transferred,  to  require  promissory  notes 
for  each  unit,  as  well  as  to  have  a 
mortgage  outstanding  on  the  entire 
project 


Where  the  federally  assisted  mortgage 
is  assumed  by  a  r€isident  council,  the 
regulatory  agreement  on  the  project 
would  remain  in  place  and  all  current 
and  prospective  homeowners  would  be 
required  to  comply  with  low  income 
restrictions.  Paragraph  (b)(10)  of  section 
226  of  LIHPRHA  requires  as  a  condition 
of  assuming  the  mortgage,  that  the  low 
income  restrictions  on  the  project 
remain  in  place  for  the  remaining  useful 
life  of  the  project.  However,  section 
226(b)(3)  of  UHPRR-V  requires  that  only 
initial  homeowners  meet  the  low 
income  restrictions  established  by  HUD 
(Note  that  the  Department,  in 
8  248.173(g).  requires  initial  owners  to 
fall  within  the  same  type  of  income 
profile  imposed  on  projects  which  are 
transferred  under  §  248  1 57  ) 
Subsequent  owners  are  not  subject. 
either  by  statute  or  by  regulation,  to 
meet  income  requirements.  This  implies 
that  Congress  contemplated  that 
resident  councils  could  choose  to 
assume  the  federally  assisted  mortgage 
and  continue  the  low  income  use 
restrictions  for  the  projecfs  remaining 
useful  life  or  could  pay  off  the  mortgage 
and  eliminate  the  low  income  use 
restrictions  once  all  initial  homeowners 
have  sold  their  units  to  subsequent 
owners.  The  revised  §248.173(.s) 
provides  resident  councils  with  these 
two  options. 

In  order  to  ensure  that  low  income 
use  restrictions  continue  to  be  applied 
to  all  rental  units  for  the  period  dunng 
which  they  remain  as  rental  units, 
paragraph  (g)  of  §248.173  is  revised  to 
require  as  a  condition  of  approval  of  a 
resident  homeownership  program,  that 
all  tenants  residing  in  rental  units  be 
subject  to  the  protections  of  §  248.145 
(a)(5).  (a)(6),  (a)(7).  and  (a)(9).  which 
restrict  rent  levels,  and  that  the  rental 
units  be  available  to  new  tenants  in  the 
proportions  of  very  low.  low  and 
moderate  income  tenants,  as  required 
under  §  248.145(a)(8). 

Section  248. 1 75    (Resident 
Homeownership  Program — Limited 
Equity  Cooperative) 

Section  309  of  Utle  HI  also  amends 
section  226(b)(8)  of  UHPRHA  to  add  the 
phrase  "Except  in  the  case  of  limited 
equity  cooperatives,  *   *   ""before 
"resident  councils  shall  transfer 
ownership  of  the  property  to  tenants 
within  a  specified  period  of  time  that 
the  Secretary  determines  to  be 
reasonable."  It  is  unclear  whether  this 
amendment  is  intended  to  delete  all 
time  requirements  for  transfer  of 
ownership  shares  from  a  limited  equity 
cooperative  to  the  tenants,  such  as  the 
4-year  requirement  imposed  in 
§  248.175rb),  or  whether  this  is  a 


technical  change  to  omit  limited  equity 
cooperatives  from,  the  requirement  that 
'ownership  of  the  property'*  be 
transferred  in  a  timely  manner  be<:;ause 
individual  owners  in  a  cooperative  do 
not  obtain  ownership  of  the  property, 
but  a  share  in  the  entire  proi'sct. 

Paragraph  fb)  of  §248,175,  which 
governs  resident  homeownership  by 
limited  equity  cooperatives,  is  revised  to 
delete  the  cross-reference  to 
§  248.173(o).  which  requires  that 
ovv-nership  be  transferred  to  the  tenants 
in  a  timely  manner.  The  Department 
specifically  requests  comments  on  this 
revision. 

Subpart  C — Prepajrment  and  Plans  of 
Action  Under  the  Emergency  Low 
Income  Preservation  Act  of  1987 

Section  248.20  H     (Definitions) 

A.s  noted  in  the  di.^cussion  of  §  248.5, 
section  313(h)(1)(A)  of  title  III  requires 
the  Department  to  provide  sufficient 
incentives  to  nonprofit  purchasers  to 
meet  "project  oversight  costs."  Section 
248.201  of  the  Department's  regulations 
is  amended  by  this  rule  to  add  the 
definition  of  the  term  "project  oversight 
costs."  The  definition  in  §  248,201  is 
identical  to  the  definition  adopted  in 
§  248,101,  except  that  the  term 
"nonprofit  purchaser"  is  substituted  for 
the  term  "priority  purchaser,"  since 
ELIHPA  does  not  create  a  category  for 
priority  purchasers.  The  definition  of 
"project  oversight  costs"  is  addresst^d  in 
the  preceding  discussion  of  §  248.101. 

Section  248  21 1     (Notice  of  Intent  To 

Prepay! 

Section  248.211(b)  of  the 
Department's  regulations  is  amended  in 
order  to  extend  the  notice  requirements 
of  section  313(a)  of  title  III  to  cover 
those  who  elected  to  proceed  under 
ELIHPA.  The  preceding  discussion 
concerning  §  248.5  addresses  the 
reasoning  behind  this  revision.  Section 
248, 211(b)  currently  requires  an  owner 
to  submit  a  copy  of  its  notice  of  intent 
to  Lhe  governor  in  the  State  where  the 
project  is  located  or  with  the 
appropriate  State  or  local  government 
agency  for  the  jurisdiction  in  which  the 
project  is  located  and  to  each  tenant  in 
the  project,  as  well  as  to  post  a  copy  of 
the  notice  of  intent  in  each  occupied 
building  of  the  project.  The  Department 
revises  §  248.211(b)  by  including 
language  from  §  248.105(c),  requiring, 
for  owners  who  made  an  election,  that 
the  notice  of  intent  be  submitted  to  the 
chief  executive  officer  of  the  appropriate 
State  or  local  government  in  which  the 
project  is  located,  or  any  officer 
designated  by  executive  order  or  State 


Federal  Register  /  Vol.  56.  No.  132  /  Tuesday.  JuJy  13.  1993  /  Rules  and  Regulations         37811 


or  local  law  to  receive  such  information 
and  to  the  mortgagee 

Sfction  248  213     (Plan  of  Action) 

The  Department  amends  §  248  213(b) 
of  its  regulations  to  require  owners  who 
made  an  election  to  proceed  under 
ELIHPA  to  notjfy  the  State  ar.d  local 
governments  and  the  tenants  of  the 
submission.  The  rationale  behind  this 
amendment  is  addressed  in  the 
preceding  section  concerning  §  248  5. 
This  revision  incorporates  in 
§  248, 213(b),  language  similar  to  that  in 
§  248.135(c)  in  order  to  create  a  uniform 
standard  for  notifying  affected  tenants 
and  State  and  local  governments  under 
both  preservation  programs. 

While  EUHPA  Joes  not  create  a 
mechanism  for  identifying  tenant 
representatives,  the  LIHPRHA 
requirement  that  the  tenant 
representative  be  given  a  copy  of  the 
plan  of  action  is  retained  in  case  there 
is  a  tenant  representative  who  is  known 
to  the  owner  Altliough  section  304  of 
title  III  does  not  extend  the  ban  on 
releasing  propnetary  information  to 
ELIHPA,  the  Department  proposes  to  do 
so  in  this  rule.  There  is  no  basis  for 
permitting  certain  tenants  and  State  and 
local  governments  to  receive  proprietary 
information  and  not  others  simply 
because  of  the  preser\'ation  program 
chosen  by  the  owner. 

Section  248  217    (Revisions  to  Phn  of 
Action) 

The  Department  also  amends 
§  248,217,  which  governs  re\'isions  to 
plans  of  action  submitted  under 
ELIHPA,  to  require  that  all  revisions, 
end  supporting  information,  except  for 
proprietary  inf.irmation.  be  provided  to 
the  tenants  and  State  and  local 
governments.  The  reasons  for  this 
change  are  discussed  in  the  preceding 
section  concerning  §  248.5.  The 
language  revising  §  248,217  is  derived 
from  the  language  of  §  248,135(0,  as 
amended, 

Subpart  E — Technical  .\38istance  and 
Capacity  Building 

Section  312  of  title  III  amends 
LIHPRHA  by  adding  new  sections  251 
through  257  which  e,stablish  a  techni.:a! 
assistance  and  cjipacity  building 
program  for  providing  grants  to  resident 
groups,  resident  councils  and 
community-based  nonprofit  housing 
developers.  This  program  is  codified  in 
a  new  subpart  E  which  is  added  to  part 
248.  Subpart  E  restates  the  provisions  of 
sections  251  through  257,  More  specific 
information  will  be  provided  in  a  Notice 
of  Fund  Availability  (the  "1993  NOFA") 
which  is  cxirrently  being  drafted  bv  the 
Department.  The  Department  intends  to 


award  technical  assistance  grant.s  or.  a 
nancompetitive,  rolling  basis. 

-As  enacted,  LIHPRHA  did  not  provide 
the  Department  with  authority  to 
provide  hunds  prior  to  plan  of  action 
approval  to  pnority  punia.sers  to  assist 
them  in  organizing  and  trB:,r,ir:« 
Pursuant  to  section  220!,,. i,i  ci  IJHPRHA, 
funds  could  only  be  provided 
retroactively  under  an  approved  plan  of 
action  to  reimburse  priority  purchasers 
for  transaction  expenses  related  to 
acqaisitjon  and  resident  councils  for 
training  expenses  incurred  in 
connection  with  a  resident 
homeownersh:p  plan.  However,  the 
Depart^ments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1992  set  aside  funds  "for  tenant 
and  community-based  nonprofit 
education,  training  and  capacity 
building  •  *  •."  On  September  3, 1992 
at  57  FR  40570,  the  Department 
published  a  Notice  of  Fund  Availability 
(the  "1992  NOFA")  announcing 
technical  assistance  and  planning  grants 
which  would  be  awarded  to  certain 
priority  purchasers  in  accordance  with 
the  standards  established  in  the  1992 
NOFA. 

The  Department  is  currently  accepting 
applications  on  a  rolling  basis  under  the 
1992  NOFA.  In  a  statement  on  the 
Senate  Floor,  Senator  Cranston 
rem.arked  that  "[t)he  conferees  expect 
HUD  to  proceed  expeditiously  with  the 
[1992)  NOFA  and  receive  and  approve 
grant  applications  on  the  30  day 
schedule  provided,  while  moving 
forward  with  the  implementation  of  the 
new  technical  assistance  program.  The 
Department  may  run  the  programs 
concurrently  or  sequentially,  but  must 
take  steps  to  assure  that  no  funding  gap 
occurs  between  the  temporary  teclmical 
assistance  grant  program  and  the 
permanent  program  established  by  this 
title."  Cong  Rec.  Si 79 10  (October  8, 
1992)  (statement  of  Sen.  Cranston).  HUD 
intends  to  continue  to  accept 
applications  under  the  1992  NOFA  until 
the  funding  set  aside  under  the  1992 
appropriations  Act  runs  out. 
Applications  for  funding  will  be 
r«\  if'wed  in  accordance  with  the 
standards  and  criteria  established  in  the 

1992  NOFA  and  not  based  on  the 
technical  assistance  and  capacity 
building  program  set  forth  in  subpart  E. 
Tlie  Department  intends  to  administer 
grants  under  the  1992  NOFA  and  the 

1993  NOF.A  simultaneously. 
Potpntial  grant  recipients  should  be 

aware  of  tlie  substantive  differences 
between  the  technical  assistance 
program  set  forth  in  the  1992  NOFA  and 
the  program  established  in  subpart  E. 
Under  the  1992  NOFA,  funds  are 


provided  d 
«'V'a,  :a'"iip  :: 
•ilrirt  i,;p  ,■■:: 
intH.'-es!'  a;"!,i 
offer,  and  f 
action.  Su( 
receive  up  to  5 


'e<-rv  b\  Hi  T)  a:.-  trv 
t,'ir"»-  <u-;,Rr,",'e  phases,  for 
:i:ig.  fur  a:;  e.xpression  of 
development  of  a  purchase 
'  r''"r'fi Tuition  of  a  plan  of 
Hss),.,:  fi}'plicanta  may 

for  phase  I 

activities,  $50. Qo;,  f^r  phase  II  activities 
and  $50,000  for  phase  UI  activities. 
Those  eligible  for  the  assistance  are 
resident  groups,  resident  councils, 
community  groups,  and  community- 
based  nonprofit  organizations. 

Piirsuant  to  subpart  E,  grants  are 
administered  by  intermediaries  selected 
by  HUD.  Resident  organizations  and 
community-based  nonprofit  housing 
developers  may  apply  for  two  types  of 
grants:  Resident  capacity  building  and/ 
or  predevelopment.  Funding  for  each 
grant  may  not  exceed  $30,000  and 
$200,000.  respectively.  In  addition. 
State  and  local  government  agencies, 
nonprofit  intermediaries,  and 
experienced  resident  councils  and 
community-based  nonprofit 
organizations,  may  apply  for  grants  to 
conduct  community  outreach,  training 
programs,  organization  activities,  and 
any  other  activities  HUD  deems 
appropriate  under  the  preservation 
program. 

Miscellanwius  VKifters 

The  Housing  and  Community 
Development  Act  of  1992  contains  two 
additional  provisions,  pertaining  to 
section  8  certificates  and  vouchers  and 
flexible  subsidy  assistance,  which  also 
affect  the  preservation  program.  Section 
141  of  the  Housing  and  Community 
Development  Act  of  1992  amends 
sections  8(c)(4)  and  8(o)(3)(A)  of  the 
United  States  Housing  Act  of  1937  to 
make  eligible  for  section  8  certificates 
and  vouchers,  tenants  who  have  been 
displaced,  under  section  223  of 
LIHPRHA,  as  a  result  of  a  mortgage 
prepayment  or  termination  of  a 
mortgage  insurance  contract  and 
nonpurchasing  families  residing  in  a 
project  under  a  resident  homeownership 
plan,  pursuant  to  section  226  of 
LIHPRHA.  Since  their  enactment, 
sections  223(a)  and  226(b)(6)(B)  of 
LIHPRHA  provided  that  displaced 
tenants  and  nonpurchasing  families  are 
eligible  for  section  8  certificates  and 
vouchers.  However,  section  8  was  not 
amended  to  include  these  tenants  and 
fomilies  as  eligible  certificate  and 
voucher  recipients.  Section  141  corrects 
this  oversight.  No  amendment  is  needed 
to  part  248  in  order  to  implement  this 
provision. 

Section  405(d)  of  the  Housing  and 
Community  Development  Act  of  1992 
amends  section  201  of  the  Housing  and 
Commimity  Development  Amendments 
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of  1978  by  adding  a  provision  stating 
that  "(plro^ects  receiving  assistance 
under  this  section  are  not  eligible  for 
prepayment  incentivee  under  [ELIHPA! 
or  [LIHPRHA].  Projects  receiving 
financial  assistance  under  such  Acts  are 
not  eligible  for  assistance  under  this 
section."  Section  405(b)  of  the  Housing 
and  Community  Development  Act  of 
1992  repeals  section  201flt)(4)  of  the 
Housing  and  Community  Development 
Amendments  of  1978  and  establishes 
new  selection  criteria  for  awarding 
flexible  subsidy  capital  improvement 
loans,  including  giving  priority  to 
pro)ects  with  HUD-insured  mortgages 
over  projects  with  HUD-held  mortgeges 
and  tnose  noninsured  projects  whjch 
are  assisted  by  State  agencies  Sec:t;.Tn 
201flc)(4)  bad  created  a  priority  for 
projects  receiving  incentives  under 
ELIHPR  and  LIHPRH.\.  but  this 
amendment  eliminates  preser-'ation 
projects  from  the  list  of  selection 
criteria.  On  their  face,  these 
amendments  would  seem  to  preclude 
ELIHPA  and  LIHPRHA  projects  from 
receiving  flexible  subsidy  assistance, 
and  vice  versa. 

However,  Congress  did  not  amend 
section  224(b)(6i  of  ELIHP.\  or  section 
219(b)(4)  of  LIHPRHA  which  list 
flexible  subsidy  capital  improvement 
loans  as  a  permissible  incentive.  Nor 
did  Congress  repeal  sections  201(m)(l) 
and  (m){2)  of  Lbe  Housing  and 
Community  Development  Amendments 
of  1978,  which  discuss  rental  payments 
for  ELIHPA  and  LIHPR^L^  projects 
receiving  flexible  subsidy  assistance  In 
addition,  Congress  enacted  section  313 
of  title  m,  requinng  the  Department  to 
present  a  report  to  Congress  detailing 
the  cost  of  providing  preservation 
incentives  to  owners  of  proiects  deemed 
ineligible  for  incentives  be<::ause  ihe 
owners  entered  into  agreemen's  to 
maintain  the  projects'  low  income  i;se 
in  exchange  for  flexible  subsidy 
assistance.  This  report  is  requiroti 
because  Congress  "is  concerned  t.hat 
many  of  these  projects  may  not  be 
preser.'-d,  even  with  nexibie  subs;.j y 
for  lack  of  necessary  additional  funding 
•   •   *  the  report  (should)  include  any 
recommendation  which  the  Committee 
can  consider  for  ways  to  make  these 
projects  ehgibie  for  the  preservation 
program*   *   *"  House  Rpt.  No.  760. 
102d  Cong..  2d  Sess.,  at  117  (the  "House 
Report").  The  failure  of  Congress  to 
eUminate  capital  improvement  loans  as 
an  incentive,  or  to  delete  all  flexible 
subsidy  provisions  pert.aining  to 
ELIHPA  and  LIHPRHA  projects,  and  the 
fact  that  Congress  is  requesting  s  report 
to  attempt  to  make  projects  with  flexible 
subsidy  eligible  for  incentives,  seem  to 


imply  that  Congress  intended  to 
continue  to  permit  capital  improvement 
loans  as  an  incentive. 

While  owners  proceeding  under 
ELIHPA  or  LIHPRHA  may  finance 
rehabilitation  with  a  loan  insured  under 
sertion  241  of  the  National  Housing  Act, 
a  capita!  improvement  loan  is  preferred 
by  nonprofit  purchasers  because 
nnnprofit  mortgagors  are  not  subject  to 
the  owner  contribution  requirements 
imposed  on  for-profit  mortgagors,  the 
mterest  rate  on  capital  improvement 
loans  IS  lower  than  for  section  241 
loans,  and  capital  imprcvem.ent  loans 
a.'e  paid  barjc.  from  surplus  cash.  The 
amendment  to  section  241(fl  made  by 
sertion  316(a)  of  title  HI  eliminates  the 
need  for  a  rehabihtatiian  loan  under 
IJ}{FPi{.\  he<:.5use  rehabilitation  costs 
wiii  now  be  included  m  the  section 
241(f)  equity  and  acquisition  loans. 
However,  capital  improvement  loans 
would  be  beneficitt  1  fi-r  nonprofit 
purchasers  under  ELIHPA  whose  only 
other  choice  is  to  finance  improvements 
with  a  section  241(a)  loan. 

In  light  of  the  foregoing,  the 
Department  will  allow  nonprofit 
purchasers  to  obtain  a  Hexible  subsidy 
capital  improvement  loan  as  an 
incentive  under  ELlilPA  Because 
nonprofit  purchasers  .-w^uesting  capital 
improvement  loans  in  their  plans  of 
action  will  not  be  "receiving  financial 
assistance"  under  ELIHPA  or  LIHPRHA 
at  the  time  they  are  determined  eligible 
for  flexible  subsidy,  this  position  will 
not  violate  section  405(d)  of  the  Housing 
and  Community  Development  Act  of 
1992. 

The  Department  intends  to  issue  a 
Notice  of  Fund  Availability  for  capUal 
improvement  loans  which  will 
annoxmce  funding  for  HUD-insuied 
projects  which  are  being  sold  to 
nonprofit  purchasers  pursua;it  to 
approved  plans  of  action  under  ELIHPA. 
These  projects  will  have  to  conform  to 
the  new  selection  critana  established  in 
section  201(n)(l}  and  will  be  awarded 
assistance  as  their  appUcations  are 
received.  Nonprofit  purchasers  of 
projects  which  do  not  have  mortgages 
insured  by  HUD  will  also  be  eligible  to 
apply  for  a  capital  improvements  loan, 
but  because  of  the  statutory  preference 
granted  to  projects  with  HUD-insured 
mOTtgages  in  section  20l(nj(2),  these 
projects  will  not  be  awarded  hinding 
until  the  end  of  the  funding  year. 

Findings  and  Other  Matters 

A  Regulatory  Impact 

This  rule  dfjes  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
lid)  of  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 


President  on  February  17, 1981.  An 
analysis  of  the  rule  Indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  emploj-ment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domettic  or  expert 
markets. 

B  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C]  of  the 
National  Environm.ental  Polic-y  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
Rules  Docket  Clerk,  room  10276,  4.51 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  iheir  poUtical 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

D  Executive  Order  12606,  The  Family 

Tlie  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Familv,  has 
determined  that  som.e  of  the  policies  in 
this  rule  will  have  a  significant  impact 
on  the  form.ation,  maintenance  and 
general  well-being  of  liie  fam.ily. 
Achievement  of  homeownership  by  low 
income  fam.ilies  under  the  regulation 
can  be  expected  to  support,  family 
values,  by  helping  families  to  achieve 
security  and  independence,  by  enabling 
them  to  live  in  decent,  safe  and  sanitary 
housing,  and  by  giving  thiem  the  skills 
and  means  to  live  independently  in 
mainstream  American  society.  Since  the 
impact  on  the  family  is  beneficial,  no 
further  review  is  necessary 

E.  Regulatory  Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  HUD 
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certifies  that  this  aile  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  cames  out  statutonlv- 
mandafed  limitations  on  prepavment  of 
the  affected  mortgages  Any  economu, 
impact  IS  a  direcl  consecjuence  of  the 
statute  and  is  not  separateh  imposed  bv 
this  rule. 


F  Information  Collection  Requirements 

The  information  collfK-tion 
requirements  contained  in  this  rule  have 

been  submitted  to  the  Office  of 
Management  and  Budget.  Office  of 

Information  and  Regulatnrv  .^fairs 
HID  Desk  Officer,  room  3ntj: ,  nVv% 
Executive  Office  Building.  Washington, 
iX;  20503,  for  nn-iew  ur.der  the 


p re ) v  1 R  i  'I n  s  o f  xh e  P a  pe r<^ n r k  R e d  u ;  1 1 1. > r. 
Act  of  1980  (44  U.S.C  3501-3502).  No 
person  may  be  subject  to  a  penalty  for 
failure  to  comply  with  these  infoimation 
collection  requirements  until  they  have 
been  approvcKl  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register 


'ABjLA-'tON  OP  Ankjua^  Repo«'':n,:].  Bjrden: 


Descnptjon  o<  mtofmatKxi  coJiectior  and  applicable  p'ograr 
re^efe^c:e 


ResK3«nt  capacity  grant  appitcatton   1992  statjte    Section 
24«      ,        ,  , 
Predevetopment  grant  appJication  1 992  statute   Section  248 

Oiner  purpose  grants  1992  statute   Sectjoo  246    

App*tcat)or  by  intem>©dianes  1 992  statute   Sect)<>^  248  

Voucher  8ut>miss»on 

1  ResKient  capacity  grantees  248 

2  PretJevetopment  grantees  248  

3  Intemiediary  grantees  248  „ 

Reporting. 

1  Resident  capacity  grantees  248  

2  Pradoveiopment  grantees  248  

3  Other  purpose  grantees  248    

4  Intermediary  grantees  248 

TiOe  II  NOI  to  nxxtgages 

Title  II  plan  of  actKXi  to  tenant  rep  and  state  or  t<xal  govern- 
ment   


Number  0* 
fftSfxxxJems 


22'  M 
bCX 

221  '30 

-7  00 

50 

221.00 

77.00 

50 

SO 

200 

200 


^ijmt)*»f  of 

"•esixx^ses 

i:*  response 


■,":'ta"  ann^M' 


'■-kHjrsper 
esponse 


>      Total  hours 


1 
1 
1 
1 

10 
15 

7 

2 

2 

2 
4 
1 


221.00 
77.00 
50.00 
50.00 

2.210.00 

1.155.00 

348.00 

442.00 
154.00 
100.00 
200.00 
200.00 

200.00 


5.00 
10.00 
10.00 
16.00 

0.10 
0.10 
0.50 

1.00 
1.00 
1.00 
3.00 
0.1 

0.2 


105.00 
770.00 
500.00 
800.00 

221.00 
115,50 
174.00 

442.00 
154.00 
100.00 
600  00 

20  00 

40.00 


Total 


5,041.50 


G  Regulatory  Agenda 

This  rule  was  listed  as  item  147.3  iri 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  26,  19^3 
(=i8  FR  24382,  24416]  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14  137 
[.Mortgage  Insurance — Rental  and 
Cooperative  Housing  for  L.ow  and  Mnderate 
Income  Families) 

List  of  Subjects 

24  CFF  part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing,  Mortgage 
insurance,  Rent  subsidies.  Reportan^ 
and  recordkeeping  requirements. 

24  CFP  part  241 

Energy  conservation,  Home 

improvement.  Loan  programs — housing 
and  community  development,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  part  248 

Intergovernmental  relations,  Loan 
programs — housing  and  community 
development.  Low  and  moderate 


income  housing.  .Mortgage  insurance, 

Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
chapter  II  of  title  24  of  the  Code  of 
Federal  regulations  as  follows: 

PART  23fr— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

1.  The  authority  for  part  236 
continues  to  read  as  follows 

Authoritv:  12  US  C  1715l>-1715z-l;  42 
L.S.C  .35,35(d). 

2.  In  §  236  10,  paragraph  (e)  is  revised 

to  read  as  follows 

§23€10     Eligible  rrwrtgagort 

*  *  «  «  « 

(e)  Public  mortgagors.  The  pubUc 
mortgagor  shall  be  a  Federal 
instrumentality,  a  State  or  political 

subdivision  thereof,  or  an 
instrumentality  of  a  State  or  of  a 
political  subdivision  thereof,  which 
certifies  that  it  is  not  receiving  financial 
assistance  from  the  United  States 
exclusively  pursuant  to  the  United 
States  Housing  Act  of  1937  (with  the 
exception  of  pro)ects  assisted  or  to  be 
assisted  pursuant  to  section  8  of  such 
Act)  and  which  is  acceptable  to  the 


Commissioner.  Such  a  mortgagor  shall 
be  regulated  or  s  .jtTv  -^wd  as  to  rents. 
charges  and  metiiodf>  of  operation  in 
such  manner  as,  in  the  opinion  of  the 
Commissioner,  will  effectuate  the 
purposes  of  this  part. 

3.  Section  236.60  is  revised  to  read  as 
follows: 

f23€,60     Exc««f  r»»it8f  chargM 

Except  as  agrwwi  to  Dy  tne 
Commissioner  pursuant  to  a  plan  of 
action  approved  under  part  248  of  this 
chapter  or  in  connection  with  an 
adjustment  of  contract  rents  under 
section  8  (c)(10)  of  the  United  States 
Housing  Act  of  1937.  the  mortgagor 
shall  agree  to  pay  monthly  to  t^e 
Commissioner  the  total  of  all  rental 
charges  collected  in  excess  of  the  Basic 
Rent  in  accordance  with  instructions 
prescribed  by  the  Commissioner. 

4.  Section  236.901  is  revised  to  read 
as  follows: 

§236  9C"     ,*udit, 

>V  Here  a  biaie  or  local  government 
receives  interest  reduction  pa>'ment8 
under  section  236(b)  of  the  National 
Housing  Act  or  is  the  mortgagor  of  a 
mortgage  insured  or  held  by  the 
Commissioner  under  this  part,  it  shall 
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conduct  audits  in  accordance  with  HIJU 
audit  requirements  at  24  CFR  part  44 

PART  241— SUPPLEMEhTTAflY 
RNAMONG  FOR  INSURED  PROJECT 
MORTGAGES 

5.  The  authonty  for  part  241 
continues  to  read  as  follows: 

Authority:  12  use,  1715b,  in  5z-6  4  2 
U  SC.  3535.d 

6  Section  741.1060  is  revised  to  read 
as  follows: 

1241.1060    Maturtty. 

(a)  Equity  loans  shall  have  a  'erm  not 
to  exceed  40  years,  and 

(b)  Acquisition  loans  shall  have  a 
term  of  40  years 

7,  Section  2411067  is  revised  to  read 
as  follows 

§241.1067  Maximum  loan  amount— lo«n» 
Inaurad  (n  coonactJon  wrth  a  plan  of  action 
undar  aubpart  B  of  part  24a  of  tttia  chaptar 

(a)  The  amount  of  the  equity  loan 
shall  not  exceed: 

(1)  The  amount  of  rehabilitation  costs 
as  determined  under  an  approved  plan 
of  action  and  related  charges  plus 

(2)  The  lesser  of  70  percent  of  the 
extension  preservation  equity  of  the 
project:  or 

(3)  The  amount  the  Commissioner 
determines  can  be  supported  bv  the 
pro)ect  on  the  basis  of  an  8  percer;' 
return  on  extension  preservation  equity, 
assuming  normal  debt  service  caverage. 
To  the  extent  practicable,  equity  loans 
shall  have  amortization  provisions 
which  will  support  the  maximun;  loan 
amount  aulhor.zed  under  thiS  section. 

(b)  The  amount  of  the  acxjuisition  loan 
shall  not  exceed 

(1)  The  amount  of  rehabilitation  costs 
as  determined  ujnder  an  approved  plan 
of  action  and  related  charges,  plus 

(2)  Ninety-five  percent  of  the  transfer 
preservation  equity  of  the  project;  and 

(3)  If  the  purchaser  is  a  pnonty 
purchaser,  the  loan  may  include  any 
expenses  assooated  with  the 
acquisition,  loan  closing,  and 
implementation  of  the  plan  of  action, 
subject  to  the  approval  of  the 
Commissioner 

8  A  new  §  241  106H  is  a  ided  to  read 
as  follows 

|241.106«    Ranagotlatton  o<  an  aquity 

loan. 

The  Comimissioner  shail  renegotiate 
and  modify  the  terms  of  an  equity  loan 
insured  under  this  subpart  at  the  request 
of  the  owner  of  the  protect  for  which  a 
loan  closing  occurred  if — 

(a)  The  loan  closing  occurred  t>etw9«n 
September  28,  1992  and  January  26, 
1993; 


(bj  Thp  loan  was  made  pursuant  to  a 
y.'.-m  'f  ;i<-t;on  submitted  under  subpart 
C  of  part  248  of  this  chapter;  and 

(c)  The  plan  of  action  was  accepted  by 
the  Commissioner  for  pro<:essing  in 
December  1991 

PART  248— PREPAYMErfT  Of  LOW 
INCOME  MOUSING  MORTGAGES 

9.  The  authority  for  part  248 
continues  to  read  as  follows 

AodMrity:  12  U.S.C.  17151  note;  12  U.S.C. 
4101.  e(  seq.;  42  U.S.C  3535(d). 

10.  In  §248.5,  paragraph  fd)  is 
redesignated  as  paragraph  (f)  and  new 
paragraphs  (d)  and  (e)  are  added  to  read 
as  follows: 

$  248  5    Eiactlop  to  pfocaad  under  subpart 
B  Of  tubp«rt  C  of  th»a  part 
.         •         >         •        • 

(d)  For  an  owner  who  has  elected 
under  paragraph  (c)  of  this  section  to 
proceed  under  subpart  C  of  this  part,  the 
Commissioner  shall  provide  sufficient 
assistance  to  enable  a  nonprofit 
organization  that  has  purchased,  or  will 
purchase,  eligible  low  income  housing 
to  meet  project  oversight  costs,  as  that 
term  is  defined  in  §  248.201. 

(e)  The  Commissioner  shall  not  refuse 
to  offer  incentives  under  §  248  231  to 
any  owner  who  filed  a  notice  of  intent 
under  §248.211  before  October  15. 
1991,  based  solely  on  the  date  of  filing 
of  the  plan  action. 

•  •        •        *        > 

11.  In  §248.101,  the  following 
definitions  are  added  in  alphabetical 
order  to  read  as  follows: 

1 24a.  101     Dafinttlooa. 

*  •         •         •  • 

Project  oversight  costs  Reasonable 
expenses  incurred  by  a  priority 
purchaser  in  carrying  out  its  ongoing 
ownership  responsibilities  under  an 
approved  plan  of  action.  Project 
oversight  costs  must  be  directly  related 
to  educating  the  priority  purchaser  s 
board  of  directors  or  otherwise 
supporting  the  board  in  its  decision 
making.  Project  oversight  costs  may 
include  staff,  overhead,  or  third-party 
contract  costs  for: 

(1)  Ensuring  adequate  and  responsible 
participation  by  the  board  of  directors 
and  the  membership  of  the  pnority 
purchaser  in  ownership  decisions, 
including  ensuring  resident  input  in 
these  decisions; 

(2)  Facilitating  long-range  planning  by 
the  board  of  directors  to  ensure  the 
physical,  financial  and  social  viability 
of  the  project  for  the  entire  time  the 
proiflct  is  maintained  as  low  income 
housing:  and 


(3)  Assisting  the  owmership  in 
complying  with  regulatory,  use.  loan 
and  grant  agreements. 

Proprietary  information.  That 
information  which  cannot  be  released  to 
the  public  because  it  consists  of  trade 
secrets,  confidential  financial 
information,  audits,  personal  financial 
information  about  partners  in  the 
owmership  entity,  or  income  data  on 
pro)ect  tenants.  Where  proprietary 
information  cannot  be  sep=irated  from 
the  rest  of  a  document,  the  entire 
document  shall  be  deemed  "proprietary 
information"  and  shall  not  be  releasable 
to  the  public.  Where  proprietary 
information  can  be  reasonably 
segregated  from  the  rt»st  of  the 
document,  the  proprietary  information 
shall  be  deleted  and  the  remainder  of 
llie  document  shall  be  releasable  to  the 
public. 
•         •         •         •         • 

12.  Section  248.13.5  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)  and  adding  a  new  sentence  to  tlie 
end  of  that  paragraph  and  by  revising 
the  last  sentence  of  paragraph  (f)  to  read 
as  follows: 


§248.135    Ptans  Of  actk>n. 

•         •         •         •         • 

(c)  *    *    *  The  Commissioner  shall 
submit  a  copy  of  the  plan  of  action  to 
the  chief  executive  officer  of  the 
appropriate  agency  of  such  State  or  local 
government  which  shall  review  the  plan 
of  action  and  advise  the  tenants  of  the 
project  of  any  programs  that  are 
available  to  assist  the  tenants  in  carrying 
out  the  purposes  of  this  subpart  The 
summary  of  the  plan  of  action  posted  by 
the  owner  and  the  copies  of  the  plan  of 
action  submitted  to  the  tenant 
representative,  the  officer  of  State  or 
local  government  to  whom  the  owner 
submitted  a  notice  of  intent  under 
§  248  105ic)  and  the  chief  executive 
officer  of  the  appropriate  State  or  local 
government,  shall  all  state  that,  upon 
request,  the  tenants  and  the  State  or 
local  government,  may  obtain  from  the 
owner  or  from  the  local  HUD  field  office 
a  copy  of  all  documentation  supporting 
the  plan  of  action  except  for  that 
documentation  deemed  "proprietary 
information"  under  §  248.101. 
•        •        •        •        * 

(0  *  *  •  The  owner  shall  submit  any 
revision  to  the  Commissioner,  and 
provide  a  copy  of  the  revision  and  all 
documentation  supporting  the  revision 
except  for  that  documentation  deemed 
"proprietary  information"  under 
§  248.101,  to  the  parties,  and  in  the 
manner,  specified  in  paragraph  (c)  of 
this  section. 
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13.  Ill  §248  HI,  paragrsph  ')'•]  :s 
r.'Cf-sif^nfitiy)  i>s  pft-fij^rT,i,f!  ; m i  aril  n^w 
paragrophs  (dj,  Icj.  ana  idj  are  acx;  a* 
follows: 

§248  I'd  CMte--'^  'Of'  approviti  r/  s  ptar  of 
actitx!  invc>/'r.g  jv^o^r^vn^e^t  and  vD^uoUf-y 
t©fminatiofi. 


(b)  For  purposes  of  approving  a  plan 
of  action  under  this  section,  the 
CommissioDer  shall  find  that  the 
requirements  of  paragraph  {a){l)  of  this 
section  have  been  met  if  the  owner 
agrees  to  execute  a  use  agreement  which 
provides  that  rents  for  all  tenants 
residing  at  the  project  at  the  time  of  plan 
of  action  approval  will  not  exceed  the 
hmit  established  in  paragraph  (a)(l)(i)  of 
this  section  and  that  no  tenant  residing 
In  the  project  at  the  time  of  plan  of 
action  approval  will  be  involuntarily 
displaced  v\-ithout  good  cause. 

fc)  For  purposes  of  approving  a  plan 
nf  art  ion  under  this  section,  the 
Commissioner  shall  find  that  the 
r^^uiremen'.s  of  i>aragraph  fa)(2)  of  this 
.<*actior!  have  been  met  if  ihe  pr^)jec1  is 
lo'-.ated  in  s  housing  market  artw  which 
has  been  determined  to  have  an 
adequate  supply  of  decent,  safn  and 
S3rutar>-  rental  housing;  and  it  has  been 
determined,  based  on  the  specific 
charai  tenstics  of  the  project,  that  the 
prepflvmient  would  not  materially  affect 
the  housing  oppor-ti.nitips  of  low  and 
v-"rv--iow  ina";:ne  familins 
!l)  For  pu.rpoties  of  tins  seotiori.  a 
housing  market  area"  is  defined  as  an 
area  where  rental  housing  units  cf 
similar  characteristics  are  in  relative 
competition  with  each  other,  If  a  proiei.! 
is  m  a  non-metJop>oiitan  area,  the 
housing  market  area  is  the  courity  m 
whicti  the  proiotn  is  located.  If  the 
project  is  located  in  a  metropolitan  area 
tiie  housing  market  area  is  the  pnmo,'^- 
metropolitan  stdlistical  area  (PMSAj.  "in 
in  the  case  of  very  large  cietiopoiitan 
areas,  the  housmg  market  area  may  be 
e  portion  of  the  PMSA 

i2j  For  purposes  of  this  section,  a 
housing  maritet  area  may  be  determined 
to  have  an  adequate  supply  of  decent, 
safe,  and  sanitary  rental  housing  if  Uie 
housing  market  area  has  a  soft  rental 
market.  A  sof^  rental  market  is  a  housing 
market  area  in  which  the  supply  of 
vacant  available  rental  housmg 
significantly  exceeds  the  demand.  A  soft 
rental  market  exists  if; 

(i)  There  is  currently  a  surplus  of 
rental  housing  such  that  the  current 
excess  supply  of  vacant  available 
housing,  plus  units  currently  under 
construction,  is  expected  to  exceed 
demand  for  at  lest  the  next  24  months, 
or 


(a)  Witiun  the  next  12  months,  bfiwd 
on  the  housing  production  (units 
currently  under  construction  or  with 
firm  planning  commitments),  in 
combination  with  the  current  supply  of 
available  vacant  units,  supply  is 
expected  to  exceed  demand  for  at  least 
24  months. 

(3)  In  order  to  determine  whether  the 
housing  market  area  ha  a  soft  rental 
market,  the  Commissioner  shall 
consider  data  from  the  1990  Decennial 
Census  and  the  most  recent  available 
local  data  concerning  changes  in 
population,  households,  employment, 
the  housing  inventory,  residertial 
construction  activity,  and  the  current 
and  anticipated  supply/demand 
conditions  within  the  overall  rental 
market,  as  well  as  the  occupancy  and 
vacancy  situation  in  assisted  housing 
projects  in  the  area,  including 
information  on  waiting  lists  and  the 
experience  of  certificate  and  voucher 
holders  in  finding  units, 

(4)  A  determination  must  also  be 
made  on  whether  the  prepayment 
would  materially  affect  the  housing 
opportimiUes  of  low  and  very-low 
income  Camihes  in  the  area,  based  on 
the  specific  characteristics  of  the  project 
including  unit  sizes,  the  type  of  tenants, 
e.g..  elderly,  handicapped,  large 
families,  minorities,  the  location  of  the 
project  with  respect  to  its  proximity  to 
employment  opportimities;  and  the 
availabiUty  of  other  assisted  housing 
within  the  immed.ate  area.  The 
pn:-;)n\-ment  ^\":A6  be  determined  to 
rnatenally  fi."ec?  housing  opportimities 
if: 

f    The  pr,))e<:t  is  needed  to  assist  in 
preservlria  low  income  housing  in  a 
neighborhood  which  is  being 
revitalized; 

(;i)  The  projwt  r''prp<^''r.!.'  r  rare  ■ 
W3un*  or  the  or.lv  soun-o  td'  low-and 
rr.oderate-inr.ome  rentfj  housing  in  the 
irnmwiiate  area. 

(u;)  There  is  a  short.'^k'e  ci  T.e 
j'-'i'lirular  type  of  rentfij  hnu,s;i'w 
provided  by  the  prciei-t  <i:,.:r,  as  ..nits 
suitable  for  the  dmahlw::   ,'iri;ie  rr>om 
ocrupanry,  o:  urut.^  f;.,:  ]',:£('  tiU'udies; 

UvJ  The  preservation  of  the  housing 
would  be  ne<"«s5«irv'  to  avjia  advf>r<«>!v 
affetctmg  the  hnu,sin>^  i;p;-r  ,.:.."!es  of 
low  and  verv-iow  income  families  to 
find  housing  near  empi'-<vraent 
opp^irt unities,  or 

(v)  Tfie  preservation  of  the  housing 
would  be  nec;essarv  to  avoid  adversely 
affecting  the  housing  opportunifms  of 
m;nontie«  in  Liie  community  within 
wujcJi  the  housmg  is  located 

id;  Once  the  Commissioner  ha.s 
fAsmpiled  the  necessary  datB  and 
condurted  the  analysis  under  paragrapi; 
{c}  of  this  se<:tion  the  Commis.sioner 


stiall  issue  a  written  finaing  to  me 
owner  stating  whether  the  plan  of  action 
to  terminate  the  low  income 
affordabihty  restrictions  is  approved  or 
disapproved.  The  written  finding  shall 
contain  a  specific  determination  of 
whether  the  market  area  is  a  soft  rectal 
market  and  prepajnnent  would 
materially  affect  housing  opportimities. 
The  written  finding  shall  include: 

(1)  A  statement  as  to  whether  the 
owner  has  agreed  to  execute  a  use 
agreement  to  protect  current  tenants.  In 
accordance  with  paragraph  (b)  of  this 
section; 

(2)  A  description  of  the  geographic 
boundaries  of  the  housing  market  area 
in  which  the  project  is  located; 

(3)  An  analysis  of  current  and 
anticipated  supply/demand  conditions 
in  both  the  overall  rental  market  and  the 
assisted  housing  inventory;  and 

(4)  A  discussion  of  whether  the 
prepayment  would  materially  affect  the 
housing  opportunities,  given  the 
sp>ecific  characteristics  of  the  project 

14.  In  §  248.145,  the  introductory  text 
of  paragraph  (a)  and  paragraph  (a)(9Kl) 

1"^  ^v'<if"^  to  read  as  follows: 

§  S4fi  ■  4;:     CrftsHa  ^of  spprevsl  o'  f  Dian  esf 

(a)  Approval.  The  Commissioner  may 
approve  a  plan  of  action  for  extension 
of  the  low  income  affordabihty 
restrictions  on  an  eligible  low  income 
housing  project  or  for  transfer  of  the 
housing  to  a  qualified  purchaser,  other 
than  a  resident  council  acquiring  the 
project  under  a  resident  homeowner^ip 
plan,  only  upon  a  finding  that — 

(9)  •  •  • 

(i '  ^^ '  '  ►-  by  applying  an  anoual  factor, 
to  be  lU'i^r.nained  by  the  Commissioner, 
to  the  porticm  of  rent  attributable  to 
open5fi.-i  expanses  for  the  {Nvject,  and, 
when  Lit  owner  is  a  priwity  purchaser, 
to  the  portion  of  rent  attributable  to 
project  oversight  costs,  as  that  term  is 
defined  in  §  248.101;  and 

•  •        •        •        • 

15.  Section  24ti.i53  is  amended  by 
revising  paragraph  (a)(1),  redesignating 
the  existing  paragraphs  (d)  and  (e)  as  (e) 
and  (f).  respectively,  and  adding  a  new 
paragraph  (d).  to  read  as  follows: 

§248,1  S3     k^c0rf!vtn  fc  i«i1ft'-i,:i  kjw  ia<  .,:>rrn, 
u»». 

(a)*  •  • 

(1)  Receive  the  annual  authorized 
return  for  the  pro»«rt  as  determined 
under  §24*i  ':./]  u.n  each  year  after  the 
eppriDvn'i  ui  I'.i^  ;>,.,:„  nf  f»rtion; 

•  #         *         *         ,t 

i.;J    fifn!  pr-o$f'  :r;  i>fnt>,:   To  the 

>'Xl,Nnt  '■;•>■  h<»VjH'-\'  to  ensure  ttlSl  owrwr* 
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UMI 


receive  the  annual  autiiorized  return 
d'oring  the  tenant  rent  phase-in  period 
established  in  §  248,145{a)(6l,  the 
Commissioner  shall  permit  owners  to 
receive  the  following  additional 
incentives; 

(1)  Access  to  residual  receipts 
accounts; 

(2]  Deferred  remittance  of  excess  rent 
payments,  and 

(3)  Increases  in  rents,  as  permitted 
under  an  existing  Section  8  contract. 

These  incentives  shall  be  provided  to 
owners  in  the  order  listed  An  owner 
will  not  be  eligible  to  receive  th^tse 
additional  incentives  unless  it  can 
demonstrate  that  it  is  not  receiving  the 
annual  authonzed  return  Once  an 
owner  has  adequately  demonstrated  that 
It  is  not  receiving  the  annual  authonzed 
return,  the  Commissioner  will  provide 
the  owner  with  each  incentive  in  turn 
during  the  rent  phase-m  period,  until  it 
nas  b«ien  determined  that  the  owner  is 
receiving  the  annual  authorized  return. 
•        •        •        •        * 

16  In  §  248.157.  paragraphs  {m)(4), 
[m](5),  (m)(6),  and  (n)  are  revised,  to 
read  as  follows; 

§  24«.  1 57    Votuntary  mI«  of  houalng  not  In 
sxMM  of  F«d«rtl  cost  llmrt. 


imj  '   -   - 

(4)  Meet  proiect  operating  expenses 
and  establish  adequate  reserves  for  the 
housing,  and  in  the  case  of  a  priority 
p'urchaser,  meet  proiect  oversight  costs; 

(5)  Receive  a  distribution  equal  to  an 
8  percent  annual  return  on  any  actual 
cash  investment  made  to  acquire  or 
rehabilitate  the  project; 

f6)  In  the  case  of  an  priority 
purcha.ier,  receive  reimbursement  for  all 
reasonable  L'ansaction  expenses 
associated  \*iih  the  acquisiUon,  loan 
closing  and  im.plementation  of  an 
approved  plan  of  action;  and 
«        ■        •        *        • 

(n)  IrtcenUves.  The  Commissioner  may 

provide  assistance  for  a'A  qualified 
purchasers  under  this  subpart  in  the 
form  of  one  or  more  of  the  incentives 
authonzed  under  §  248  153.  The 
incenbves  provided  by  the 
Commissioner  to  any  qualified 
purchaser  may  include  an  acquisition 
loan  under  subpart  E  of  part  24 1  of  this 
chapter. 
•        •        •        •        • 

17.  In  §248.173,  paragraphs  le)(2)(i) 
through  (e)(2)(vi)  are  redesignated 
(e)(2)(ii)  through  (e)(2)(vu),  respectivelv: 
new  paragraphs  (e){21(i)  and  (g)(5)  are 
added;  and  paragraph  (s)  is  revised,  to 
read  aa  follows; 


§24«.173 

pfOflrim 

•  m 

(e)*   • 
(2)* 


R««kl«nt  N}m«own«r«hlp 


(i)  The  debt  service  on  the  federally- 
assisted  mortgage(s)  covering  the 
project,  when  such  mortgage  is  assumed 
by  the  resident  council; 

•  •        •        •        • 

(5)  All  units  which  remain  as  rental 
units,  from  the  date  of  approval  of  the 
resident  homeownership  program,  until 
they  are  purchased  by  an  initial  owner 
under  the  resident  homeownership 
program,  shall  be  maintained  in 
accordance  with  §248  145  (a){5),  (a)(6), 
(a)(7).  (a)(8).  and  (a)(9j. 

•  •        •        •        • 

(s)  Assumption  of  the  federally 
assisted  mortgage(s)  In  connection  with 
a  resident  homeownership  plan,  the 
resident  council  may  assume  a  mortgage 
insured,  held  or  assisted  by  the 
Commissioner  under  part  236  of  this 
chapter  or  under  part  221  of  this  chapter 
and  bearing  a  below  market  interest  rate 
as  provided  under  §  221  518(b)  of  this 
chapter  or  may  choose  to  pay  off  the 
mortgage.  If  the  resident  coimcil  decides 
to  assume  the  mortgage,  the  project 
must  be  sold  pursuant  to  §  248  175  and 
the  project  must  be  operated  as  a  limited 
equity  cooperative. 

18.  In  §  248.175,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  iiH  ^  75     R««iet«nt  hom«own«f3hip 
pfogram — limited  equtty  coop«fattva. 

•  •         •         *         * 

(b)  The  purchase  of  a  project  by  a 
limited  equity  cooperative  and  the 
operation  of  the  project  by  the  limited 
equity  cooperative  shall  be  earned  out 
in  accordance  with  the  provisions  of 
§248.173  (a),  (b),  (c),  (d),  (except  that 
paragraph  (d)(l)(i)  of  this  section  shall 
include  a  statement  of  the  amount  and 
type  of  incentives  requested,  rather  than 
only  the  amount  of  grant  funds 
requested),  (e),  (g)(3),  (i)  (except 
paragraphs  (i)(l)  and  (3)).  (m)  and  (n). 

•  •        •        •        • 

19.  In  §248.201,  a  new  definition  is 
added  in  alphabetical  order  to  read  as 
follows: 

i  24S.201     Oflnltiooa. 

***** 

Project  oversight  costs.  Reasonable 
expenses  incurred  by  a  nonprofit 
purchaser  in  carrying  out  its  ongoing 
ownership  responsibilities  under  an 
approved  plan  of  action.  Project 
oversight  costs  must  be  directly  related 
"0  educating  the  nonprofit  purchaser's 
b<'>ard  of  direcrtors  or  otherwise 
supporting  the  board  m  its  decision 


making.  Project  oversight  costs  may 
include  staff,  overhead,  or  third-party 
contract  costs  for: 

(1)  Ensuring  adequate  and  responsible 
participation  by  the  board  of  directors 
and  the  membership  of  the  nonprofit 
purchaser  in  ownership  decisions, 
including  ensuring  resident  input  in 
these  decisions; 

(2)  Facilitating  long-range  planning  by 
the  board  of  directors  to  ensure  the 
physical,  financial  and  social  viability 
of  the  project  for  the  entire  time  the 
project  is  maintained  as  low  income 
housing;  and 

(3)  Assisting  the  ownership  in 
complying  with  regulator)',  use.  loan 
and  grant  agreements, 
***** 

20.  In  §  248.211,  paragraph  (b)  is 
revised  to  read  as  follows; 

f  248.21 1     Notice  of  Intent  to  prepay 

***** 

(b)  An  owner  simultaneously  shall  file 
the  notice  of  intent  with; 

(1)  The  chief  executive  officer  of  the 
appropriate  State  or  local  government  in 
which  the  project  is  located,  or  any 
officer  designated  by  executive  order  or 
State  or  local  law  to  receive  such 
information; 

(2)  Each  tenant  in  the  project;  and 

(3)  The  mortgagee. 

In  addition,  the  ovsmer  shall  post  a  copy 
of  the  notice  of  intent  in  each  occupied 
building  in  the  project. 
***** 

21,  In  §248.213,  paragraph  fa)  is 
amended  by  adding  to  ttie  end  of  the 
paragraph  the  following  text  to  read  as 

follows; 

§346.213    Plan  of  action. 

(a)  *   *   *  An  owner  shall  submit  the 
plan  of  action  to  the  Comimissioner  in 
such  form  and  manner  as  the 
Commissioner  shall  prescnbe.  The 
o'^Tier  shall  notify  the  tenants  of  the 
plan  of  action  by  posting  in  each 
occupied  building  a  summ.ary  of  the 
plan  of  action  and  by  delivery  of  a  copy 
of  the  plan  of  action  to  the  tenant 
representative,  if  any.  In  addition,  the 
summary  must  indicate  that  a  copy  of 
the  plan  of  action  shall  be  available 
from  the  tenant  representatives,  whose 
names,  addresses  and  telephone 
numbers  are  indicated  on  the  summary, 
the  local  HUD  field  office,  and  the  on- 
site  office  for  the  project,  or  if  one  is  not 
available,  in  the  location  where  rents  are 
collected,  for  inspection  and  copying,  at 
a  reasonable  cost,  during  normal 
business  hours.  Simultaneously  with 
the  submission  to  the  Commissioner, 
the  owner  shall  submit  the  plan  of 
action  to  that  officer  of  State  or  local 
government  to  whom  the  owner 
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submitted  a  notice  of  intent  under 
§  248.211(b)  Tlie  summary  of  the  plan 
nf  artion  posted  by  the  owner  and  the 

copies  of  the  plan  of  artion  subrr.Mttxi  !o 
the  tenant  representative  and  the  officer 
of  State  or  local  government  shall  all 
state  that   i:p<,in  request,  the  terianls  and 
the  State  or  locai  government,  may 
obtain  from  the  owner  or  from  the  local 
IIUD  fieid  office  s  cupy  of  all 
documentation  supporting  the  plan  of 
action  except  f  r  ihi'  d.x  unentation 
deemed  "prf-payiai-y  uu'urication" 
under  §248.101. 

22.  Section  248.217  is  revised  to  read 
as  follows: 

S24S.2''7     R»v!fli!.:'"a  tc  pi«r,  ->!  action 
Thd  owner  may  Iroru  time  to  time 
revise  the  plan  of  action  before  its 
approval  as  may  be  necessary  to  obtain 
the  commissioner's  approval  thereof.  An 
owner  shall  submit  any  revision  to  the 
Commissioner,  and  provide  a  copy  of 
the  revision  and  all  documentation 
supporting  the  revision  except  for  that 
documentation  deemed  "proprietary . 
information"  under  §  248.101,  to  the 
parties,  and  in  the  manner,  sp>ecified  in 
^248.213(al. 

PART  24«V--{AVEN0!:LJ 

23  in  par*  2  4r.   ^  new  subpart  E  is 

addori  tc  reaii  ss  f.-i.iows: 

Sut-.part  E— T^.-hnica:  Aiisislarce  •oa 
Capac>t>  Building 

Sec 

248401    Purposes. 

248.405    Grants  for  building  resident 

capacity  and  funding  predevelopment 

costs. 
248.410    Grant";  fnr  o'iipr  purrKiSr"*. 
248.415    Delivery  of  assistance  ttirough 

intermediaries. 
248.420    Definitions. 

SciDpart  E—Technlcai  Asslistaoc?  and 
Capacity  Building 

§248.401     Pvjrpos«» 
The  purposes  of  this  subpart  are: 

(a)  To  promote  the  ability  of  residents 
of  eligible  low  income  housing  to 
participate  meaningfully  in  the 
preservation  process  established  by  this 
part  and  affect  decisions  about  the 
future  of  their  housing; 

(b)  To  promote  the  abiUty  of 
community-based  nonprofit 
organizations  and  resident  councils  to 
r.  q aire,  rehabilitate,  and  competently 
cwn  and  manage  eligible  housing  as 
nmtal  or  cooperative  housing  for  low 
and  moderate  income  people;  and 

(' :)  To  assist  the  Commissioner  in 
cistharHing  the  obligation  under 
§  248.157(b)  to  notify  potential  qualified 
purdiasais  of  the  availabilitv  of  prni«-ts 


for  sale  and  to  otherwise  facilitate  the 
cr-tordmation  and  oversight  of  the 
prt^SrtrvBtion  projjram  established  under 

th,i^  par^ 

§  2*8  405     GrantB  for  builcJinfl  r«»KiB^t 
C4ip«ctty  and  tun*ng  (>r»awv(»k>pm«ni 

CO«U. 

la;  General.  Assistance  made  available 
under  this  subpart  shall  be  used  for 
direct  assistance  grants  to  resident 
organizations  and  community-based 
nonprofit  housing  developers  and 
resident  councils  to  assist  the 
acquisition  of  specific  projects 
(including  payment  of  reasonable 
administrative  expense  to  participating 
intermediaries.)  Assistance  made 
available  under  subpart  E  of  this  part 
will  be  distributed  on  a  noncompetitive 
basis.  HUD  will  publish  a  Notice  in  the 
Federal  Register  announcing  the 
availability  of  assistance,  as  well  as  the 
application  requirements  and 
procedures  and  selection  criteria  that 
HUD  will  use  in  making  the  assistance 
available. 

(b)  Allocation.  Thirty  percent  of  the 
assistance  made  available  under  this 
subpart  shall  be  used  for  resident 
capacity  grants  in  accordance  with 
paragraph  (d)  of  this  section.  The 
remainder  shall  be  used  for 
predevelopment  grants  in  connection 
with  specific  projects  in  accordance 
with  paragraph  (e)  of  this  section. 

(c)  Limitation  on  grant  amounts.  A 
resident  capacity  grant  under  paragraph 
(d)  of  this  section  may  not  exc»ed 
$30,000  per  project  and  a  grant  under 
paragraph  (e)  of  this  section  for 
predevelopment  costs  may  not  exceed 
$200,000  per  project,  exclusive  of  any 
fees  paid  to  a  participating  intermediary 
by  the  Commissioner  for  administering 
grants  imder  this  subpart. 

(d)  Resident  Capacity  grants.  (1)  Use. 
Resident  capacity  grants  under 
paragrajph  (d)  of  this  section  shall  be 
available  to  eligible  applicants  to  cover 
expenses  for  resident  outreach, 
incorporation  of  a  resident  organization 
or  council,  conducting  democratic 
elections,  training,  leadership 
development,  legal  and  other  technical 
assistance  to  the  board  of  directors,  staff 
and  members  of  the  resident 
orcanization  or  council. 

(2)  Eligible  housing.  Grants  under  this 
paragraph  (d)  of  this  section  may  be 
provided  with  respect  to  eligible  low 
income  housing  for  which  the  owner 
has  filed  a  notice  of  intent  under 
subnart  B  or  subpart  C  of  this  part. 

(ej  Predevelopment  grants,  fl)  Use. 
Predevelopment  grants  under  paragraph 
(e)  of  this  section  shall  be  made 
available  to  community-based  nonprofit 
housing  developers  and  resident 


i::otJn(':i!s  to  covfr  the  i  i»s!  c'  (irvfur/  r;!, 
a  r>i,in,:;!asirB  entiH  hmi  piirs..::!^;  ar: 
3.u.y:..]s:~,.i:'.    ifu.iudiMB  thuiJ  p*.r1y  (.oils 
for  train. n>i   fievfinpTiient  consulting, 
legal,  appr.'iisj,:   ii.  i   ■  ,  •  ■  ■•:. 
environmeiiih,   ar^  !.r<-  ''-.rii   und 
enginef-riL^  rtjif;!,i,fi\;,ir,  ines.  and 
sponsor  s  staff  anii  ovc",i.|,ri  rr;?rts 

[2)Eligil  If  '      ^,    .;    :  , -s,  Kti:  ;«,  may 
only  be  made  available  with  respect  to 
any  eligible  low  income  housing  project 
for  which  the  owner  has  filed  a  notice 
of  intent  to  transfer  the  housing  to  a 
quahfied  purchaser  in  accordance  with 
§  248.105  or  §248.211.  or  has  filed  a 
notice  of  intent  and  entered  into  a 
binding  agreement  to  sell  the  housing  to 
a  resident  organization  or  nonprofit 
organization. 

(3)  Phase-in  of  grant  payments.  Oaat 
payments  under  paragraph  (e)  of  this 
section  shall  be  made  in  phases,  based 
on  performance  benchmarks  established 
by  the  Commissioner  in  consultation 
with  intermediaries  selected  under 
§248,415. 

(f)  Grant  applications.  Grant 
applications  for  assistance  under 
paragraphs  (d)  and  (e)  of  this  section 
shall  be  received  monthly  on  a  rolling 
basis  and  approved  or  rejected  on  at 
least  a  quarterly  basis  by  intermediaries 
selected  under  §248. 4 15(b). 

(g)  Appeal.  If  an  application  for 
assistance  under  paragraphs  (d)  or  (e)  of 
this  section  is  denied,  the  applicant 
shall  have  the  right  to  appeal  the  denial 
to  the  Commissioner  and  receive  a 
binding  determination  within  30  days  of 
the  appeal. 


■  p-oi-e* 


§  2'4li  *  '■:      G'S'.u  to.  v;"'«» 

The  Commissioner  may  provide 
grants  under  this  subpart  E: 

(a)  To  resident-controlled  or 
community-based  nonprofit 
organizations  with  experience  in 
resident  education  and  organizing  for 
the  purpose  of  conducting  community, 
city  or  countywide  outreach  and 
training  programs  to  identify  and 
organize  residents  of  eligible  low 
income  housing;  and 

(b)  To  State  and  local  government 
agencies  and  nonprofit  intermediaries 
for  the  purpose  of  carrying  out  such 
activities  as  the  Commissioner  deems 
appropriate  to  further  the  purposes  of 
this  part. 

(,  7  -I s  i  ■  5    ;>;  ..  5 •>  :/  a ,,  ■;, .  s  •  =1  -ic«  through 

(a)  General.  The  Commissioner  shall 
approve  and  disburse  assistance  under 
§  248.405  and  §  248.410  through  eligible 
intermediaries  selected  by  the 
Cpmmissioner  under  paragraph  (b)  of 
this  section.  If  the  Commissioner  does 
not  receive  an  acceptable  proposal  from 
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an  intennediary  offering  to  administer 
assistance  under  this  section  in  a  ^ivnn 
State,  the  Commissioner  shall 
administer  the  program  in  such  State 
directly 

(b)  Selection  of  eligible 
mtermedianes  (1)  In  General  The 
Commission  shall  invite  applications 
from  and  shall  select  eligible 
intermediaries  to  administer  assistance 
under  subpart  E  of  this  part  throuiih 
Notices  of  Funding  Availability 
pubhshed  in  the  Federal  Register  The 
process  shall  include  provision  for  a 
reasonable  administrative  fee 

(2)  Pnonty  With  respect  to  ail  forms 
of  grants  available  under  §  248.405,  the 
critena  for  selecting  eligible 
intermediaries  shall  give  priority  to 
applications  from  eligible 
intermediaries  with  demonstrqted 
expertise  under  subpart  B  or  subpart  C 
of  this  part. 

(3)  Cntena  The  cntena  deveioptid 
under  this  section  shail- 

(i)  Not  assign  any  pr«fer«nc«  or 
pnonty  to  applications  from  eligible 
intermediaries  based  on  their  previous 
participation  in  admmistenng  or 
r«ceivnng  Federal  grants  or  loans  :but 
may  exclude  applicants  who  have  failed 
to  perform  under  pnor  c.ontracs  of  .a 
similar  nature); 

(ii)  Require  an  applicant  to  pr^pa-*'  a 
proposal  that  demonstrates  adequate 
staffing,  qualifications,  pnor  expenence, 
and  a  plan  for  participation,  and 

(iii)  Permit  an  applicant  to  serve  as 
the  administrator  of  assistance  made 
available  under  §  248  405'd)  and  (el. 
based  on  the  applicant  s  suitabil: 
interest 

(4)  Geographic  covenge  Tho 
Commissioner  may  selec^t  mor'*  : 
State  or  regional  intermediary' 
single  State  or  region.  The  numtwr  cf 
intermedianes  chosen  for  each  State  or 
region  may  be  based  on  tiie  aumbier  of 
eligible  low  income  housing  proiects  in 
the  State  or  region,  provided  ther«  is  no 
duplication  of  geographic  coverage  by 
intermediaries  m  the  administration  of 
the  d;rt^:t  assistance  grant  program. 

(5)  Sationa!  nonprofit  intermedianes. 
National  nonprofit  intermediaries  shall 


and 


.r  ^ 


one 


be  selected  to  administer  the  assistance 
made  available  under  §  248  405  only 
with  respect  to  State  or  regions  for 
which  no  other  eligible  intermediary, 
acceptable  to  the  Commissioner,  has 
submitted  a  proposal  to  participate. 

(6)  Preferen<  f  With  respect  to 
assistance  made  available  under 
§248.410.  preference  shall  l>e  given  to 
eligible  regional.  State  and  lofai 
intermediaries,  over  national  nonprofit 
organizations. 

(c)  Conflicts  of  interest  Eligible 
intermediaries  selected  under  paragraph 
(b)  of  this  section  to  disburse  assistance 
under  % 246.405  shall  rertifv  that  they 
will  serve  only  as  delegated  program 
administrators,  charged  with  the 
resposibility  for  reviewing  and 
approving  grant  applications  on  behalf 
of  the  Commissioner  Selected 
intermediaries  shall; 

(1)  Establish  appropriate  procedures 
for  grant  administration  and  fiscal 
management,  pursuant  to  standards 
established  by  the  Commissioner;  and 

(2)  Receive  a  reasonable 
administrative  fee,  except  that  thev  may 
not  provide  other  services  to  grant 
recipients  with  respect  to  proiects  that 
are  the  subject  of  'h"  icrant  applic  ation 
and  may  not  receive  payment,  directly 
or  indirectly,  from  the  proceeds  of 
grants  they  have  approved. 

i24a.420     Deflnttiont. 

Communit,  txisr^l  nonprofit  housing 
developer  means  a  nonprofit  community 
development  corporation  that 

(1)  Has.been  classified  by  the  Internal 
Revenue  Service  as  an  exempt 
organization  imder  section  501(cj(3)  of 
the  Internal  Revenue  Code  of  1986; 

(2)  Has  been  in  existence  for  at  least 
two  years  prior  to  the  date  of  the  grant 
application: 

(3)  Has  a  record  of  service  to  low  and 
moderate  income  people  in  the 
community  in  which  the  proiect  is 
located; 

(4)  Is  organized  at  the  neighborhood, 
dty,  county,  or  multi-county  level,  and 

(5)  In  the  case  of  a  corporation 
acquiring  eligible  low  income  housing 
under  subpart  B  of  this  part,  agrees  to 


form  a  purchaser  entity  that  conforms  to 
the  definition  of  a  community-based 
nonprofit  organization  under  such 
subpart  and  agrees  to  use  its  best  efforts 
to  secure  majority  tenant  consent  to  the 
acquisition  of  the  project  for  which 
grant  assistance  is  requested 

Eligible  intermedianes  For  purposes 
of  this  subpart,  the  term  "eligible 
intermediary'"  means  a  State,  regional, 
or  national  nonprofit  organization 
(including  a  quasi-public  organization) 
or  a  State  or  local  housing  agency  that; 

(1)  Has  as  a  central  purpose  tlie 
preservation  of  existing  affordable 
ho-osing  and  the  prevention  of 
displacement; 

(2)  Does  not  receive  direct  Federal 
appropriations  for  operating  supfKJrt; 

(3)  In  the  case  of  a  national  nonprofit 
organization,  has  been  in  existence  for 
at  least  five  years  prior  to  the  date  of 
application  and  has  been  classified  by 
the  Internal  Revenue  Service  as  an 
exempt  organization  under  section 
501fc.l(3]  of  the  Internal  Revenue  Code 
of  1986; 

(4)  In  the  case  of  a  regional  or  State 
nonprofit  organization,  has  been  in 
existence  for  at  least  three  years  prior  to 
the  date  of  application  ar.d  has  been 
classified  by  the  Internal  Revenue 
Service  as  an  exempt  organization  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  or  is  otherwise  a  tax- 
exempt  entity; 

(51  Has  a  record  of  service  to  low 
income  individuals  or  community-based 
nonprofit  housing  development  in 
multiple  communities  and,  with  respect 
to  intermedianes  administering 
assistance  under  §  248  405.  has 
experience  with  the  allocation  or 
administration  of  grant  or  loan  funds; 
and 

(6)  Meets  standards  of  fiscal 
responsibility  established  by  the 
Commissioner. 


Dated:  June  30,  1993. 
Nicolas  P.  Retsinu, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner 
(PR  Doc,  93-1S472  Filpd  7-12-93;  8  45  ami 
BtLUNO  COOe  4210-Z7-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[DockBl  No.  W-93-3637;  FB-3473-N-01] 

Funding  Proposal  for  Intermediaries 
for  Administering  Preservation 
Technical  Assistance  Grants,  Outreach 
and  Training  Grants,  and  Other 
Preservation  Activity  Grants 

AGENCY:  Office  of  the  .^sslsrant 
Secretary^  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACnoN:  Notice  soliciting  comments  on 

fcinding  proposal. 

SUMMARY;  This  notice  solicits  comments 
on  a  funding  mechanism  that  will 
subsequently  be  issued  for  effect  for  the 
Department's  Preser\'ation  program.  The 
Department  is  taking  this  unusual  step 
cf  mviting  comments  on  a  funding 
methodology  because  of  ihe  complexity 
of  the  program  and  the  use  of 
intermedianes  as  a  funding  conduit.  In 
addition,  the  Department  is  publishing 
today  a  rule  addressing  new  statutory 
requirements  for  the  program,  which 
were  considered  m  developing  this 
methodology^  Based  on  comments 
received  on  this  notice,  the  DepartnuTit 
expects  to  issue  the  actual  Notice  of 
P  unding  Availability  (NOFA)  later  this 
summer.  Only  at  that  time  should 
applicants  complete  and  submit 
applications  for  the  funding  as 
announced  in  that  NOFA. 

The  following  item.s  summarize  the 
program  as  it  is  proposed  for  funding  m 
this  document 

•  The  program  is  intended  to  promote 
the  ability  of  residents  of  eligible  low- 
income  housing  to  participate 
meaningfully  in  the  preservation 
process  established  by  the  Emergency 
Low  Income  Housing  Preservation  Act 
of  1989  (ELIHPA)  and  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(LIHPRFIA),  and  to  promote  the  ability 
of  community-based  nonprofit  housing 
developers  (CBDs)  and  resident  councils 
(RCs)  to  acquire,  rehabilitate,  and  own 
and  manage  competently  eligible 
housing  as  rental  or  homeovsTiership 
property  for  low-  and  moderate-income 
residents. 

•  The  funding  component  of  the 
program,  as  would  be  established  in  the 
NOFA  to  be  issued  later,  would  assist 
the  Secretary  in  discharging  his 
obligation  to  notify  qualified  purchasers 
of  the  availability  of  properties  for  sale. 
and  would  otherwise  facilitate  the 


coordination  and  oversight  of  the 
Preservation  program. 

•  As  is  done  in  this  document,  the 
subsequent  NOFA  would  describe  the 
direct  grants  that  would  be  made 
available  through  intermediaries; 
however,  the  Department  would  not 
solicit  for  applications  for  those  direct 
grants  through  the  NOFA 

•  Remaining  funds  from  the 
Preservation  Technical  Assistance 
NOFA  published  September  3. 1992. 
would  also  be  made  available  through 
the  intermHdianes  undt^r  the  provisions 
of  the  NOFA. 

•  Funds  would  be  made  available  to 
and  through  eligible  intermediaries 
through  a  competitive  selection  process. 
Local,  State,  regional,  and  national 
intermedianes  may  apply  to  administer 
direct  assistance  grants.  Eligible 
intermediaries  would  also  be  permitted 
to  apply  to  administer  Other 
Preservation  Grants,  which  would  fall 
into  two  categories:  First,  Outreach  and 
Training  Grants  (to  conduct  community, 
city-  or  county-wide  outreach  to 
identify,  organize,  and  deliver  training 
to  residents  of  eligible  low-income 
housing),  second,  Preservation 
Activities  Grants  (to  perform  activities 
that  furtcher  the  preservation  program  in 
the  intermediary's  lurisdiction), 

•  Intermediaries  administering  grants 
would  receive  processing  fees,  which 
will  be  funded  from  the  available  grant 
funds  Dollar  amounts  would  be  made 
available  by  State,  utilizing  the 
Department  s  estimate  of  Preservation 
activity 

•  In'the  body  of  the  NOFA  would  be 
information  concerning  eligible 
intermediary  applicants,  the  funding 
available  by  State.  HUD's  processing  of 
the  intermediary  applications,  grant 
applicants  eligible  for  direct  assistance. 
as  well  as  the  selection  criteria  with  the 
intermediarv  applicants  and  direct 
assistance  grcU"it  applicants. 

•  Direct  assi.stance  applicants  should 
be  aware  that  the  determination  of 
which  regulator)'  requirements epply  to 
an  acquisition  would  depend  on  the 
pr«servatinn  program  under  which  the 
owmer  has  fiiod  a  Notice  of  Intent.  Thus 
applicants  must  comply  with  24  CFR 
part  24H  and  with  either  ELIHPA  or 
LIHFRHA,  as  appropriate.  (Applicants 
should  note  that  an  Interim  Rule 
revising  24  CTR  part  248  as  published 
in  the  Federal  Register  on  April  8.  1992 
(57  FR  11992).)  Subsequent  revisions  to 
24  CFR  part  248  were  published  on 
December  3.  1992  (57  FR  57312).  and  on 
Januars^  15,  1993  (58  FR  4870).  with 
additional  published  elsewhere  in  this 
issue  of  the  Federal  Register  to  reflect 
new  requirements  of  the  Housing  and 
Community  Development  Act  of  1992. 


DATES:  CoiT.meni  due  date:  August  27, 
1993 

ADDRESSES:  intere&tetl  ptsr^ons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  Genera!  Counsel,  room  10276, 
Departir  f:  t  r  f  H    .sing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comment  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  insi>ection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  RIRTMEB  INFORM* ^,,3^  C!>0*CT: 
Kevin  J.  Las;  I. iii~h( ■!:■:■.  ;':'t'v>'rAc!tion 
Division,  Department  of  Housing  and 
Urban  Development,  room  6284.  451 
Seventh  Street.  SW.,  Washington.  DC 
20410;  telephone  (202)  708-2300.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
diahng  the  Federal  Information  Relay 
Service  on  l-eOO-e77-TDDY  (1-800- 
877-8339)  or  202-70ft-9300.  (Except  for 
the  TDD  number,  telephone  numbers 
fire  r.'ii  ti I'Lfy-f^s  ' 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  publishing  the  following 
text  solely  for  me  purpose  of  permitting 
interested  persons  to  comment  on  the 
methodolo^  proposed  for  distributing 
the  funds  available  for  the  indicated 
activities  The  Department  is  taking  this 
unusual  step  of  inviting  comments  on  a 
funding  methodology  because  of  the 
complexity  of  the  program  and  the  use 
of  intermediaries  as  a  funding  conduit. 
In  addition,  the  Department  expects  to 
publish  a  rule  soon  addressing  new 
statutory  requirements  for  the  program, 
which  were  considered  in  developing 
this  methodology. 

Potential  Applicants  Should  not 
Complete  or  Submit  Applications  Based 
on  This  Notice.  A  Notice  of  Funding 
Availability  (NOFA)  will  be  preparwi 
later  this  summer,  after  considering 
comments  submitted  in  response  to  this 
notice.  Potential  applicants  should  wait 
until  final  procedures  are  announced  in 
the  subsequent  NOFA  before  devoting 
resources  to  the  application  process. 

L  Tex!  of  Drx:ument  on  Whu  h 
Comments  Are  invKpd  (Do  .\ut  Submit 
Applicationsj 

A.  Authority  and  Background 

The  funding  that  will  be  made 
available  under  a  subsequent  NOFA  is 
authorized  by  section  312  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L  102-550,  approved 
October  28, 1992)  in  order  to  provide 
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assistance  to  resident  groups  and  CBDs 
involved  in  projects  proceeding  under 
the  provisions  of  the  Emergency  Low- 
Income  Housing  Preservation  Act  of 
1987  {Pub.  L.  100-242,  section  201  of 
the  Housing  and  Community 
Development  Act  of  1987,  approved 
Feb  5.  1988)  (EUHPA)  or  the  Low- 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(Pub  L,  101-625.  section  601  of  the 
National  Affordable  Housing  Act 
[NAHA),  approved  November  28,  rWT) 
(LIHPRHA) 

The  ongins  of  LIHPRHA  are  ;n 
ELIHPA.  The  purpose  of  ELIHPA  was  to 
preserve  low-income  affordabihty 
restrictions  on  certain  HUD- insured  or 
assisted  multifamily  projects.  EliHPA 
authorized  the  use  of  incentives  to 
encourage  own«r8  to  retain  low-income 
affordabiUty  restrirtions  or  to  transfer 
the  property  to  purchasers  who  would 
agree  to  retain  those  restrictions.  The 
fundamental  principles  underlying 
ELIHPA  were  that  the  low-income 
housing  should  be  preserved  for  the 
intended  beneficiaries  and  that  owtiers 
should  be  guaranteed  a  fair  and 
reasonable  return  on  their  investments. 

ELIHPA  was  intended  to  be  a 
temporary  measure  that  would  allow 
Congress  time  to  fashion  a  permanent 
program  for  the  preservation  of  existing 
low-income  housing  projecis  This 
permanent  program  is  LIliPRHA,  which 
replaced  ELIHPA  except  to  the  extent 
that  section  604  of  NAHA  provides  a 
transition  option  for  certain  owners.  In 
addition,  section  226  of  U1-{PRH.\ 
establishes  the  Resident 
Homeownership  Program,  under  which 
tenants  may  become  homeowners  of 
ehgible  low  income  housing.  The 
Department's  regulations  implementing 
these  statutory'  provLsions  were 
published  as  an  Interim  Rule  amending 
24  CFR  part  248  [57  FR  11992,  April  8, 
1992),  and  were  revised  on  December  3, 

1992  (57  FR  57312)  and  lanuan,'  15. 

1993  (53  FR  4870),  Additional  revisions 
addressi'.a  new  requirements  of  the 
Housin,?  and  Commumty  Development 
Act  of  1992  (Pub,  L  102-550,  approved 
October  28,  1992)  (1992  Art)  are 
included  in  a  rule  published  elsewhere 
in  today's  Federal  Register  A-l 
references  in  this  NOFA  to  §5  248. 1 
through  248  183  would  be  to  those 
sections  as  set  out  in  the  subsequent 
revisions 

(Most  requirements  under  this  NOF.A 
were  imposed  by  title  IH  of  the  Housing 
and  Community  Development  Act  of 
1992  and  Included  in  the  revision  to  24 
CFR  part  248,  published  elsewhere  m 
today's  Federal  Re^ster) 


B  Request  for  Applications 

Eligible  intermediaries  would  be 
invited  to  apply  to  administer  funds 
under  the  provisions  of  this  NOFA. 
Selected  intermedianes  would  be 
required  to  announce  the  availability  of 
direct  grant  funds  and  administer  those 
grant  programs  as  described  in  Sections 
n  and  in  below. 

C.  Allocation  of  Amounts 

The  purpose  of  the  subsequent  NOFA 
would  be  to  make  available  $25  million 
in  funds  to  and  through  intermediaries 
for  eligible  resident  and  community 
organizations  and  for  other  eligible 
applicants  to  perform  outreach,  training, 
and  other  preservation  activities.  The 
dollar  amounts  will  be  made  available 
on  a  State-by-State  basis  for  each  grant 
category  (categories  are  listed  in  parts  1 
and  2  of  this  paragraph),  ,*,vailab!e 
amounts  are  listed  at  the  end  of  this 
NOFA.  The  Department  will  rate 
regional  and  State  intermediary 
applications  together.  If  no  intermediary 
appUcant  applies  to  administer  grants  in 
a  particular  State,  the  Department  may 
select  a  national  nonprofit  organization 
to  perform  those  activities  in  that  State, 

A  successful  intermediary  applying  to 
administer  grants  for  FY  1993  funds  will 
also  be  responsible  for  administering 
grant  funds  made  available  tiirough  FY 
1994  appropriations,  if  any  The  1992 
Act  authorized  up  to  $25  million  in 
additional  funds  for  this  purpose  for  FY 
1994.  In  addition,  the  Preservation 
Technical  Assistance  Grant  program 
that  is  currently  being  administered  by 
the  Department  will  be  terminated  at 
intermediary  selection,  and  additional 
unreserved  funds  from  that  NOFA  will 
be  made  available  through  the 
intermediaries.  The  intermediaries  will 
receive  a  start-up  fee  appropnate  to  the 
scop>e  of  activities  proposed  and  the 
number  of  States  for  which  it  will 
administer  grant  activities,  and  will 
receive  an  additional  fee  of  up  to  two 
percent  of  the  money  allocated  for  the 
jurisdiction  overseen.  The  start-up  fee 
will  be  proposed  by  the  Intermediary'  in 
Its  response  to  the  NOFA  and  will  be 
negotiated  between  the  Department  and 
the  intermediary.  Total  fees  are  based  on 
the  intermediary  performing  the 
following  activities:  announcing  the 
availability  of  grant  funds;  producing 
and  distributing  application  Idts: 
accepting,  reviewing  and  approving 
grant  applications;  executing  grant 
agreements;  disbursing  grant  funds; 
monitoring  the  grantees  activities  under 
the  grant  award;  and  maintaining 
documentation  of  grant  activities  for  the 
Department's  monitor,  ng  of  the 
intermediary. 


1.  Ehrect  Assistance  Grants 

The  two  forms  of  direct  assistance 
grants  that  will  be  made  available 
through  intermediaries  are  Resident 
Capacity  Grants  and  Predevelopment 
Grants,  These  are  described  in  Sections 
n  A,  and  11, C  below  Of  the  $25  miUion 
available  from  FY'  1993  appropriations, 
$22  5  m.iUion  would  be  made  available 
for  these  grants  Of  that  amount.  $6  75 
million  would  be  available  for  Resident 
Capacity  Grants,  and  $15  75  million 
would  be  available  for  Predevelopment 
Grants,  Of  any  additional  funds  made 
available  under  this  program,  90  percent 
will  be  set  aside  for  Dired  Assistance 
Grants,  and,  of  that,  30  percent  will  be 
set  aside  for  Resident  Capacity  Gran's 
and  70  percent  for  Predevelopment 
Grants.  The  dollar  amounts  available 
d.rec  '.':y  to  the  resident  and  community 
organizations  shall  be  limited  to  $30,000 
for  Resident  Capacity  Grants  and 
$200,000  for  Predevelopment  Grants. 
The  Predevelopment  grants  will  be 
funded  in  at  least  two  phases,  the 
performa.ice  benchmarks  for  these 
phases  will  be  negotiated  between  the 
Department  and  selected  intermediaries 
prior  to  direct  assistance  application 
submission. 

2.  Other  Purpose  Grants 

The  two  forms  of  Other  Purpose 
Grants  that  will  be  made  available 
through  intermediaries  are  Outreach 
and  Training  Grants  and  Preservation 
Activities  Grants.  Of  the  $25  million 
available  from  FY  1993  appropriations, 
$2.5  million  is  being  made  available  for 
these  grants,  Of  any  additional  funds 
m.ade  available  under  this  program.  10 
percent  will  be  set  aside  for  Other 
Purpose  Grants.  Outreach  and  Training 
Grants  will  be  available  for  resident- 
controlled  or  community-based 
nonprofit  organizations  with  experience 
in  resident  education  and  organizing,  to 
identify  and  organize  residents  of 
eligible  low-incom.e  housing. 
Preservation  Activities  Grants  will  bo 
made  available  to  State  and  local 
govcniment  agencies  and  nonprofit 
intemediaries  for  the  purpose  of 
carrying  out  activities  that  farther  the 
preservation  program  m  their 
iurisdiction.  Other  Purpose  Grant  funds 
will  be  made  available  by  the 
intermediary  on  a  competitive  basis  as 
funds  become  available. 

C.  Eligibility 

1  Tasks 

Intermediaries  may  apply  for  any  and 
all  parts  of  the  intermediary  tasks 
described  In  this  NOFA.  The  three 
distinct  tasks  are: 


•  Administering  resident  capacity 
grants; 

•  Administering  predevelopment 
grants; 

•  Administering  other  purpose  grants. 
Through  its  application,  an 
intermediary  must  describe  the  specific 
jurisdiction  in  which  it  proposes  tc 
perform  such  tasks  States  may  be 
subdivided  for  purposes  of  the  NOFA 
activities  based  on  the  number  of 
ehgibie  low-income  housing  proiects  in 
the  State,  provided  there  is  no 
dupucation  of  geographic  coverage  for 
any  administrative  task.  Specific 
intermediary  tasks  will  include  the 
following: 

•  Advertising  fund  avaiiabilitv  for  the 
jurisdiction  overseen 

•  Producing  and  distributing  grant 
application  kits  (a  sample  kit  will  be 
provided  by  the  Department) 

•  Accepting  grant  applications, 

•  Reviewing  and  approving  grant 
applications. 

•  Vouchering  for  funds  through  the 
Department. 

•  Disbursing  grant  funds 

•  Monitoring  activities  under  the 
grant,  including  compliance  under  the 
grant  agreement. 

•  Reporting  to  the  Department  at  least 
quarterly  on  the  status  of  applications 
and  grants, 

•  Maintaining  grant  do<;umentation 
for  HUD  monitoring  and/or  audits. 

2.  Eligible  Intermediaries 

fa]  General  definition  An  eligible 
intermediar>'  applicant  is  a  State, 
regional,  or  national  nonprofit  of  quasi- 
public  organization,  or  a  State  or  local 
housing  agency  that  has  as  a  central 
purpose  of  its  organization  the 
preservation  of  low-income  housing  and 
the  prevention  of  displacement  of  low 
and  moderate  income  residents  An 
eligible  intermediary  must  not  receive 
direct  Federal  appropriations  for 
operating  support.  All  intermediaries 
must  have  a  record  of  service  to  low- 
income  individuals  or  community-based 
nonprofit  housing  developers  in 
multiple  communities  and  meet  the 
standards  of  fiscal  responsibilities 
established  in  0MB  Circular  A-UO  and 
A-122  or,  if  a  State  or  lor^l  agency,  24 
CFR  85,  In  addition,  intermediaries 
must  have  expenence  with  the 
allocation  or  administration  of  grant  or 
loan  funds. 

(b)  Applicant  categories,  [i]  A 
national  nonprofit  applicant  must  also 
have  been  in  existence  for  at  least  five 
years  and  be  classified  as  an  exem.pt 
organization  under  section  501(c){3l  of 
the  Internal  Revenue  Code  of  1986 

(ii)  A  regional  or  State  nonprofit 
applicant  must  also  have  been  in 
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existence  for  at  least  three  years  and  be 
classified  as  an  exempt  organization 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986  or  be  o*.^iPrw:<ie 
a  tax-exempt  etitii\' 
(iii)  A  State  or  local  agency. 

3.  Ineligible  Intermediary^  Activities 

Examples  of  artr.'ities  t'^at  arp  not 
eligible  to  be  hmded  to  intermediary 
grantees  include 

•  Activities  not  directly  related  to  the 
tasks  listed  in  Section  I.C(1)  of  this 
NOFA, 

•  Activities  funded  through  the  grants 
the  intermediary  is  administering; 

•  Entertainment,  mrluding  assrifiated 
co.st.s  such  as  food  and  beve'a«es 

•  Pflvments  of  fws  fcr  lobbying 
services. 

•  Activities  fur.ied  from  other 
sources:  and 

•  Activities  completed  prior  to  the 
date  funding  is  approved  under  this 
NOFA. 

D.  Selection  Criteria 

1  Threshold 

intermediary  grantees  must  meet 
minimum  criteria  described  in  Section 
I.C(2),  above.  If,  m  its  review,  the 
Department  determines  that  the 
applicant  does  not  meet  the  threshold 
criteria,  the  application  will  be  rejected. 
If  the  application  does  meet  the 
threshold  cntena.  then  the  Department 
will  select  grantees  through  a  rating  and 
ranking  com,pet;tion  described  in 
Sertion  I.D(2],  below 

2  Preferences  and  Factors  for  Award 

The  intermediary  applications  would 
t>e  rated  and  ranked  on  e  point  system 
with  the  maximum  point  score  of  100. 
The  Department  would  first  rate  and 
rank  all  State.  lcx:.al,  and  regional 
appiicaticns  subm.itted.  The  Department 
will  then  rate  and  rank  ail  national 
intermediary  applications  to  select  an 
intermediary  for  States  or  regions  for 
which  no  other  eligible  intermediary, 
acceptable  to  the  Secretary,  has 
submitted  a  proposal  to  participate.  If 
no  national  mtermedian,'  applies  to 
perform  NOFA  activities,  the 
Department  will  administer  direct 
assistance  grant  funds  for  all  areas 
without  an  acceptable  intermediary.  The 
points  Will  be  allocated  based  on  the 
categories  below: 

(a)  Presen'Qtion  experience.  (25 
points)  The  Secretary  shall  give  priority 
to  applications  from  eligible 
intermediaries  with  demonstrated 
expertise  or  experience  with  ELIHPA 
and  UHPRilA,, 

("bl  flange  of  activities.  (25  points) 
Preference  points  will  be  given  to 


mtermedianes  proposin^j  t''-;  do  fi.i  t8,sks 
descnbed  m  this  NCIFA    h  :•:::;-,  v,ip-,r:j. 

Resident  f^par;'v  i,r;n:,:s  h.: ..■.,->,',:;.. 

PredevelojiTic;-'  (.runts;  and 
administenng  L-U.er  Purpose  Grants. 
Preference  will  also  be  given  to 
organizations  applying  to  administer 
both  the  Resident  Capacity  Grants  and 
the  Predevelopment  Grants  over  an 
intermediary  applying  to  administer  just 
one  of  those  grant  programs.  The 
Department  will  consider  joint  venture 
applications  as  long  as  one  eligible 
intermediary  is  identified  in  the 
apolication  as  the  primary  applicant 

(c)  Direct  experience  (25  points) 
Preference  wrill  be  given  to 
intermediaries  who  have  direct 
experience  performing  the  tasks  for 
which  they  have  applied.  This  would 
include  administration  of  grants  to 
resident  organizations,  administration  of 
grants  to  nonprofit  organizations  and/or 
State  or  local  agencies,  and  monitoring 
of  nonprofit  grantees. 

(d)  Organizational  capacity.  (25 
points)  Priority  will  be  given  to  an 
applicant  that  submits  evidence  that  the 
organization  can  implement  the 
proposed  activities  in  the  most  efficient 
manner,  based  on  demonstrated 
organizational  capacity  and  staff 
expertise. 

n.  Direct  Assistance  .Application;! 

A.  Definitions 

(1)  General  Definition 

An  eligible  applicant  must  inform 
residents  of  all  occupied  units  that  they 
are  applying  for  a  grant.  An  eligible 
applicant  is  one  of  the  following  entities 
that  complies  with  the  following 
applicable  criteria; 

la)  Resident  group.  For  an  applicant 
to  be  considered  a  resident  group  the 
following  must  be  submitted: 

(i)  Evidence  that  adult  residents  of  the 
greater  of  5%  of  the  occupied  units  or 
10  units  of  the  subject  property  are 
members; 

(ii)  A  copy  of  a  notice  announcing  an 
organizational  meeting  to  discuss 
resident  participation  in  decisions 
affecting  the  project; 

(iii)  A  copy  of  the  agenda  of  the 
organizational  meeting  referred  to  in 
item  (ii)  of  this  paragraph;  and 

(iv)  A  list  of  attendees  of  the 
organizational  meeting  referred  to  in 
item  (ii)  of  this  paragraph. 

(b)  Resident  Council.  For  an  applicant 
to  be  considered  an  RC.  it  must  meet  the 
deRnition  of  "resident  council"  as  set 
out  in  §248.101. 

(c)  Community  Based  Nonprofit 
Housing  Developer.  For  an  apphcant  to 
be  considered  a  CBD  it  must  submit 
evidence  that  it: 
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(i)  Is  claMified  as  tax  exempt  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986; 

(ii)  Has  been  in  existence  for  at  least 
2  years  prior  to  the  date  of  grant 
application; 

(iii)  Has  a  record  of  service  to  low- 
and  moderate-income  people  in  the 
community  in  which  the  protect  is 
located; 

(iv)  Is  organized  at  the  neighborhood, 
atv,  county,  or  a  multi-county  level; 

(v)  In  the  case  of  an  organiMtion 
seeking  to  acquire  eligible  bousing 
under  LIHPRHA.  agrees  to  form  a 
purchasing  entity  that  conforms  to  the 
definition  of  a  community-bas«d  non- 
profit organization  (CBOj  in  24  CFR 
248,101. 

(vt)  Agrees  to  use  its  best  efforts  to 
secure  majority  tenant  consent  if  the 
organization  seeks  to  acquire  the  proiect 
for  which  grant  assistance  is  requested; 
and 

(vii)  Certifies  that  its  organization 
does  not  violate  the  regulatory 
definition  of  a  Related  Party  as  set  fonh 
in  24  CFR  248.101,  and  that  no 
individual  with  a  conflict  of  interest 
with  the  owner  entity  will  receive  grant 
funds, 


(2)  Resident  Capacity  Grant  Applicants 

Resident  Capacity  applicants  must 
meet  the  criteria  Usted  in  Section  II  A(l) 
of  this  NOFA  Ln  addition,  these  grants 
may  be  made  only  with  respect  to 
eligible  low-income  housing,  as  defined 
in  24  CFR  248.101,  for  which  the  owner 
has  filed  a  Notice  of  Intent  under 
ELIHPA  or  an  Initial  Notice  ot  Intent 
under  LIHPRHA. 

(3)  Predevelopment  Grant  Applicants 

Predevelopment  Grant  applicants 
must  be  RCs  or  CBDs  meeting  the 
criteria  listed  in  Section  n.A.(,l)  of  thus 
NOFA.  These  grants  may  be  made  only 
with  respect  to  eligible  low-income 
housing  protects  for  which  the  owner 
has  filed  an  initial  or  second  Notice  of 
Intent  to  transfer  the  housing  to  a 
qualified  purchaser  under  LiHPRiL\.  or 
has  filed  any  Notice  of  Intent  under 
LIHPRHA  or  ELIHPA  and  the  owner  has 
entered  into  a  binding  agreement  to  sell 
the  housing  to  the  applicant 
organization.  In  addition,  these  grants 
may  be  made  only  to  organizations 
seeking  to  purchase  the  properly  wufi  a 
majority  of  resident  support  for  the 
purchase. 

B  Ineligible  Direct  Assistance 
Applicants 

(1)  Entities  that  have  applications 
pending  for  funds  under  any  of  the 
HOPE  2  grants  are  not  eligible  to  apply 
for  funding  under  this  NOFA  (because 


the  owner  would  have  already  elected  to 

proceed  under  the  distinct  requirements 
applicable  to  HOPE  2  grants,  and  is 
prwcluded  from  concurrently  filing  the 
prert)q:i;sne  Notice  of  Intent  under 
UHPRii^  or  EUHPA)  .An  entity  that 
had  been  sele<:ied  for  HOPE  2  funding 
is  ineligible  to  apply  for  a  grant  under 
this  NOFA  until  notified  by  the 
administering  HUD  Field  Office  that  the 
HOPE  grant  has  been  terminated  due  to 
the  ownfr's  filing  of  a  Notice  of  Intent 
under  EUHPA  or  LIHPRHA. 

(2)  Entities  th^t  have  been  awarded 
grants  under  the  Preservation  NOFA 
issued  September  3   1992  (57  FR  40570). 
entittted  Technuai  .Assistance  Grants  for 
Resident  Groups.  Community  Groups, 
and  Community-Based  Nonprofit 
Organizations  and  Resident  Councils, 
may  not  receive  funds  made  available 
with  respect  to  any  protects  for  which 
those  grants  were  funded  under  this 
NOFA  for  technical  assistance  until  all 
funds  awarded  to  the  grantee  under  the 
1992  NOFA  have  been  expended.  The 
total  grant  award  from  the  September  3. 
1992  NOFA  and  this  NOFA  may  not 
exceed  the  funding  Umits  of  this  NOFA. 

C.  Eligible  Direct  Assistance  Grant 
Activities 

(1)  Resident  Capacity  Grants 

Resident  Capacity  Grants  may  be  used 
to  cover  expenses  for  the  following 
activities: 

•  Resident  outreach; 

•  Legal  services  to  incorporate  the 
resident  organization  or  RC.  establish  a 
board  or  directors,  write  by-laws,  or 
establish  non-pmfit  status; 

•  Accounting  services  for  budgeting, 
planning,  and  creation  of  accounting 
systems  that  are  in  compliance  with 
0MB  Circular  A-110  or  A-122; 

•  Conducting  resident  meetings  and 
democratic  elections; 

•  Training  residents  and  developing 

resident  leadership; 

•  Other  technical  assistance  related  to 
developing  the  capacity  of  the  residents 
of  the  organization  to  meaningfully 
participate  in  decisions  related  to  the 
project. 

(2)  Predevelopment  Grants 

Predevelopment  Grants  may  be  used 
to  cover  consultant  costs,  and  grantee 
staff  and  overhead  costs  related  to  the 
ioUowing  activities: 

•  Legal  services  to  organize  a 
purchasing  entity; 

•  Accounting  services  for  budgeting, 
planning,  and  creation  of  accounting 
systems  that  are  in  compliance  with 
(3MB  Circular  A-110  or  A-122; 

•  Preparing  bona  fide  offers  including 
contracts  and  other  documents  to 
purchase  the  property; 


•  Training  residents,  resident  council 
staff  and  board  members  in  skills  related 
to  the  operation  and  management  of  the 
project; 

•  Developing  and  negotiating 
management  contracts,  related  contract 
monitoring,  and  management 
procedures; 

•  Engineering  studies,  such  as  site. 
water,  and  soil  analysis,  mechanical 
inspections;  and  estimations  of  the  cost 
of  rehabilitation  and  of  meeting  local 
building  and  zoning  codes,  in 
anticipation  of  purchasing  a  property,  as 
necessary  to  supplement  the  capital 
needs  assessment  developed  by  HL'D 
(see  the  Final  Guidelines  for 
Determining  Appraisals  of  Preservation 
Value  Under  LIHPRHA,  57  FR  19970 
(May  8.  1992)); 

•  Securing  financing  and  preparation 
of  mortgage  documents,  transfer 
documents,  and  other  documentation 
incident  to  closing  a  purchase  offer; 

•  Preparing  market  studies  and 
management  plans;  and 

•  Other  activities  related  to 
promoting  the  ability  of  eligible 
applicants  to  acquire,  rehabilitate  and 
competently  own  and  manage  eligible 
housing. 

D.  Ineligible  Grant  Activities 

Examples  of  activities  that  are  not 
eligible  to  be  funded  to  direct  assistance 
applicants  include: 

•  Earnest  money  deposits  as  part  of  a 
purchase  offer  made  under  24  CFR 

248  157,  248.161.  248.173,  and  248.175; 

•  Purriiase  of  land  or  buildings  or  any 
improvements  to  land  or  buildings; 

•  Activities  not  directly  related  to  the 
eligible  activities  listed  in  Section  II  C  of 
this  NOFA; 

•  Entertainment,  including  associated 
costs  such  as  food  and  beverages; 

•  Payments  of  fees  for  lobbying 
services; 

•  Activities  funded  from  other 
sources; 

•  Activities  completed  prior  to  the 
date  funding  is  approved  under  this 
NOFA; 

•  Activities  completed  subsequent  to 
approval  of  a  Plan  of  Action;  and 

•  Activities  performed  by  the 
administering  intermediary. 

E  Timeframes 

Direct  assistance  applications  will  be 
made  to  the  intermediaries  on  an 
ongoing  basis  and.  if  acceptable,  must 
be  approved  no  later  than  30  days  after 
a  complete  application  is  received  by 
the  intermediary.  If  the  application  is 
found  to  be  technically  complete  (i  e., 
there  are  no  missing  exhibits),  but 
substantively  deficient  (i.e..  an  exhibit 
does  not  adequately  meet  the 
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application  requirements),  the 
intermediary  shall  return  the 
application  with  a  deficiency  letter  and 
allow  14  days  for  resubmission  of 
deficient  exhibits.  The  intermediary  will 
have  an  additional  30  days  to  review 
and  approve  an  application,  following 
receipt  of  application  revisions. 

F  Direct  Assistance  Grant  Selection 
Criteria 

(1)  Resident  Capacity  Grants 

(a)  All  Resident  Capacity  Grant 
applicants  will  receive  an  application 
kit,  which  will  be  produced  and 
distributed  by  the  intermediary.  A 
sample  application  kit  will  be  provided 
to  the  intarmediaries  from  the 
Department.  Intermediaries  must  review 
and  approve  or  reject  apphcations  for 
Resident  Capacity  Grants  based  on  the 
threshold  criteria  Usted  in  paragraph 
(l)fb),  below.  Apphcations  will  be 
accepted  on  an  ongoing  basis  and  all 
acceptable  applications  will  be 
approved  unless  there  are  no  funds 
available  for  Resident  Capacity  Grants. 

(b)  Threshold  requirements.  The 
following  are  threshold  requirements  for 
resident  capwcity  grants: 

(i)  The  applicant  meets  the  eligible 
applicant  criteria  hsted  in  Sections  II. A 
(l)and{2)ofthisNOFA. 

(ii)  The  applicant  is  applying  for 
eligible  activities  listed  in  Section 
U.C(l)ofthisNOFA. 

(iii)  The  plan  for  promoting  the  ability 
of  residents  to  meaningfully  participate 
in  the  preservation  process  is  reasonable 
and  feasible. 

(iv)  The  budget  submitted  with  the 
application  reflects  reasonable  costs 
directly  a.ssoc.ated  with  the  grant 
activities. 

(v)  The  estimate  of  time  necessary  to 
achieve  completion  of  activities  and 
delivery  of  products  is  reasonable  and 
realistic  and  within  the  time  frames  set 
forth  in  the  applicable  program 
regulation. 

f2)  Predevelopraent  Grants 

(a)  All  Predeveiopment  Grant 
applicants  will  receive  an  application 
kit  which  will  have  been  produced  and 
distributed  by  the  intermediary  A 
sample  apphcation  kit  will  be  provided 
to  the  intermediaries  from  the 
Department.  Intermediaries  must  review 
and  approve  or  reject  applications  for 
Predeveiopment  Grants  based  on  the 
threshold  criteria  listed  in  paragraph 
(2)(b).  below.  Applications  will  be 
accepted  on  an  ongoing  basis  and  all 
acceptable  applications  will  be 
approved  unless  there  are  no  funds 
available  for  Predeveiopment  Grants. 


fb)  Threshold  requirements.  The 
following  are  threshold  requirements  for 
predeveiopment  grants: 

(i)  The  applicant  meets  the  eligible 
applicant  critena  listed  m  Sec-tions  II  A 
(Dand  (3)ofthisNOFA. 

(li)  The  applicant  is  applnng  for 
eligible  activities  listed  in  Section 
n.C{2)ofthi8NOFA. 

(ii;)  The  plan  for  promoting  and 
achieving  a  resident  supported  punJiase 
of  the  property  must  be  reasonable  and 
feasible,  and  in  conformance  with  the 
appropriate  program  regulations  and 
guidelines; 

(iv)  The  budget  submitted  with  tiie 
application  reTiects  reasonable  costs 
dire<.:tly  associated  with  the  grant 
-ictivities  that  would  result  in  the 
development  of  a  feasible  purrihase.  and 

!v)  The  estimate  of  time  necessarv  to 
achieve  completion  of  aa.\  ities  ar.d 
delivery  of  products  is  reasonable  arid 
realistic  and  within  the  time  frames  set 
forth  in  the  applicable  profirarn 
regulation. 

(3)  Competing  Grant  Applications 

If  more  than  one  approvable  direct 
assistance  gi'aj^'  application  is  received 
for  the  same  proiect,  the  grant  shall  he 
awarded  to  the  applicant  with  the  most 
resident  support.  In  addition,  if  !hore  ;s 
an  indication  Lhat  a  ma)or,ty  of  tl;f' 
residents  oppose  the  applicant's 
selection,  that  application  shall  be 
denied. 

(4)  Appeals 

If  an  application  for  either  a  Resident 
Capacity  Grant  or  a  Predeveiopment 
Grant  is  denied,  the  applicant  wiij  hove 
the  right  to  appeal  that  denial  to  the 
Department.  The  appeal  must  be  made 
within  30  days  of  application  rejection, 
and  the  Department  wiij  make  a  binding 
determination  withm  30  days  of  the 
appeal. 

III.  Other  Purpose  Grant  .\pplications 

A   General 

Other  Purpose  Grant.s  are  meant  to 
fund  activities  by  nonprofits  and  .Stale 
and  lcK:al  agencies  which  wi!!  hirther 
the  Preservation  process  All  Other 
Purpose  Grant  applications,  including 
Outreach  and  Training  apphcati;)ns  and 
Preservation  Activity  Grant 
applications,  will  be  reviewed  together 
and  selected  on  a  competitive  ba.sis  bv 
the  administering  intermediary  These 
grants  will  be  made  available  out  of  the 
total  amount  of  Other  Purpose  Grant 
funds  allocated  for  an  intermediary's 
jurisdiction.  Grants  will  be  selected 
based  on  eligibility  thresholds, 
applicant  capacity  and  junsdiftiORp.l 
needs  as  described  below. 


B  Eligible  Applicants  for  Rpstdent 
Outreach  and  Training 

An  organization  applymii  to  do 
resident  outreach  and  trsining  mu5t 
demonstrBte  the;  it  is  e  nonprofit 
organization,  has  expenenr*  in  rmnKnit 
«:u{;aticn  and  a r>;,sr.;z :,:,,>;  ana  tfia!  w  is 
eaher  resident  conlnjhwj  witn  e 
maionty  of  the  baerd  consisting  uf 
rt»si dents  of  subsid^xec  hous,ir:>;:  ur  ihat 
It  u  communiiy-fta-M*:!  v\]'n  a  ii,„'.>'/.\  ;_l 
its  activities  taking  piai.:*  n'.  'j.f-. 
community  level 

C  Eligible  Activ!t:es  for  Outreach  and 

Trrnrurs  Cr rents 

Outreach  and  Training  GreT.'  a.f 
evailable  for  the  foliowmj:  attiviues: 

•  Identifying  reside:!'s  ,irid  resident 
groups  is  preserve' Kji:  y  ^HK-f.s  that  are 
eligible  and  '  o;,.:j  tx-  r-:fv:>-  hvh-IhIk-  !.■  r 

•  F'erform.ng  outjeaLh  tc  residents 
ar.d  resident  groups  in  preservation 
pro)ect8  that  are  eligible  and  could  be 
made  available  for  sale. 

•  Delivering  project-based, 
community-,  city-,  or  coiintv-wide 
training  programs  on  EL!  H !  * 
LIHPRHA,  and  resident  participation 
and  purchase,  including 
homeownership. 

D.  Eligible  Applicants  for  Preservation 

Activ-itY  Grants 

An  nr'ta;\:Mt]t)n  appivwig  for 
Preserve' inn  Artivity  Grant  funds  must 

bean  f'i;.';liip  :n'ermediary  as  def-rftd  in 
Section  1 1,,:;.:  of  ::iis  NOFA  :How*-v^r. 
that  applicant  most  not  t">«^  t»:,p  sa-'oi' 
infennediarv"  as  she  i,nt>vo-o'cnftrv 
selected  to  edmiroster  k!r;!n!  !:,;.dsin 
that  jurisdiction. 

E.  Eligible  Activities  for  Preservation 
Activity  Grants 

F'r*»ser\'ation  Ai.  tivity  Grants  will  be 
available  to  s  o  v  v  ■.  gible  applicant  for 
purposes  of  strwitdming  the 
Preservation  prrxiess.  educating  parties 
outside  of  the  r>ej)artmpnt  on  'he 
Preservation  p  rtx  hss  . ; r  o" ; ; " rv.' ,  m- 
furthering  tii e  Preserve 1 1 o: ■ .  o '"  "•  ■■■■.'• 
established  m  ELlliio^  hi  :  :..  o  ;  Ji.\. 
Administering  Intermed.ao'--  may 
award  Preservation  Activity  Grants  for 
the  following  types  of  activities: 

•  Educating  outside  parties  including 
but  not  limited  to  appraisers,  financial 
institution  officials,  state  and  local 
government  officials,  community 
groups,  and  owner  entities  on  the 
preserv^ation  process; 

•  Pilot  programs  that  assist  iiUD  field 
staff  to  expedite  the  Preservation 
process  or  otherwise  cons*-^  p  staff 
resources; 

•  Establishment  of  r  n  v  -vation 
clearinchoiisfs  as  s  •^'Sfiurce  to  resident 
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or^anirations,  community  groups  and 
potential  Project  purchaaars; 

•  Otlier  model  initiatives  which 
further  the  intent  of  FIJHPA  and/or 
LIHPRR\. 

F  Ineligible  Activities  for  Other  Purpose 
Grants 

Examples  of  activities  that  are  not 
eligible  to  be  funded  for  Other  Purpose 
Grant  apphcants  include: 

•  Purchase  of  land  or  buildings  or  any 
improvements  to  land  or  buildings, 

•  Entertainment,  including  assc/ciated 
costs  such  as  food  and  beverages, 

•  Payments  of  fees  for  lobbying 
sar*'ices, 

•  Activities  funded  from  othyr 
sources; 

•  Activities  already  being  performed 
ouiside  the  scope  of  this  NOFA  , 

•  Activities  completed  pnor  to  the 
date  funding  is  approved  under  this 
NOFA,  and 

•  Activities  pwrformed  by  the 
administering  intermediary. 

G  Timeframes  | 

Other  Purpose  Grants  will  be  awarded 

by  the  administering  intermediaries  on 
a  competitive  basis  each  time  funds 
become  available  for  this  purpose.  After 
the  advertising  of  funding  availability, 
the  intermediary  will  accept 
applications  until  a  specified  closing 
date,  The  closing  date  for  the  first  group 
of  applications  must  be  no  less  than  90 
days  from  the  time  the  administering 
intermediary  is  accepted  Applications 
will  be  reviewed,  rated  and  ranked  by 
the  intermediary,  and  grants  must  'oe 
awarded  no  later  than  45  days  after  the 
closing  date  of  the  comf)etition.  If  the 
application  is  found  to  be  deficient  in  a 
non-substantive  manner,  the 
intermediary  will  contaci  the  applicant 
within  15  days  of  the  closing  date  of  the 
competition  and  the  applicant  will  have 
15  days  to  submit  additional 
information.  Non-substantive 
deficiencies  are  those  which  are  not 
integral  to  the  application's  review. 
such  as  a  certification. 

H  Other  Purpose  Grant  Selection 
Cnteria 

(1)  General  I 

All  Other  Purpose  Grant  apphcants 
will  receive  an  appUcation  kit,  which 
will  be  produced  and  distributed  by  the 
intermediary.  A  sample  application  kit 
will  be  provided  to  the  intermediaries 
from  the  Department.  Applications  must 
be  received  by  the  administering 
intermediary  by  close  of  business  on  the 
last  day  of  the  competition,  as 
advertised  by  the  intermediary 
Intermediaries  will  perform  a  threshold 


review  of  the  application  to  check  for 
completeness  and  contact  the  applicant 
to  correct  anv  non-substantive 
deficiencies  as  defined  in  Section  in.G, 
above. 

(2)  Factors  for  Award 

Once  the  intermediary  determines 
that  the  applicant  is  eligible  for  the  t>'pe 
of  grant  applied  for,  as  specified  in 
Sections  III  B  and  III.D,  above  and  is 
applying  for  eligible  activities  as  , 
specified  in  Sections  III.C  and  HI  E. 
above,  the  intermediary  v^ll  rate  and 
rank  the  applications  giving  preferences 
based  on  the  categories  below: 

(a)  Preservation  experience.  The 
intermediary  shall  give  priority  to 
applicants  with  demonstrated  expertise 
or  experience  with  ELIHPA  and 
LIHPRHA. 

(b)  Direct  experience.  Preference  will 
be  given  to  applicants  who  have  direct 
experience  performing  the  tasks  for 
which  they  have  appUed.  For  Outreach 
and  Training  grants  this  would  include 
tenant  organizing  and  conducting 
educational  workshops.  For 
Preservation  Activity  grants  this  could 
uiclude  training  or  other  activities 
directly  related  to  the  type  of  activity 
proposed  in  the  grant  application. 

(c)  Organizational  capacity.  Priority 
will  be  given  to  an  applicant  that 
submits  evidence  that  the  organization 
can  implement  the  proposed  activities 
in  an  efficient  manner,  based  on 
demonstrated  organizational  capacity 
and  staff  expertise. 

(d)  Jurisdictional  needs.  This  criteria 
will  be  based  on  a  determination  made 
by  the  intermediary  and  approved  by 
the  Department  to  address  specific 
unmet  needs  of  the  jurisdiction 
overseen  by  the  administering 
intermediary.  In  making  a  determination 
of  jurisdictional  needs,  prior  to  the 
application  period,  the  intermediary 
and  the  Department  will  -.s.sess  current 
preservation  activities  and  problems  in 
the  jurisdiction.  This  assessment  will 
include  availability  of  Department- 
sponsored  or  other  training  for  residents 
and  other  groups,  the  capacity  of  local 
HUD  field  offices,  and  other 
preservation  resources  available  to 
interested  parties  outside  of  the 
Depa.rtment 

rv.  Intermediary  Application  Process 

A  Obtaining  Intermediary  Applications 

(This  information  will  be  specified  in 
the  NOFA,  to  be  published  after 
comments  on  this  notice  document  are 
received  and  analyzed.] 


B.  Submitting  Applications 

(Information  on  submitting 
applications  will  be  included  in  the 
NOFA.  when  it  is  published  for  effect.) 

C.  Submission  Requirements 

An  intermediary  applicant  would  be 
required  to  provide  the  following: 

(1)  A  completed  application, 
including  the  following,  as  applicable: 

(a)  0MB  Standard  form  424; 

(b)  Summary  of  proposed  activities 
and  jurisdiction; 

(c)  Information  about  the  applicant, 
including  its  history,  its  staff  and 
qualifications,  and  its  experience; 

(d)  Summary  of  plan  to  advertise 
grant  availability,  review  applications, 
disburse  funds,  and  monitor  activities 
under  the  grant; 

(e)  Evidence  of  tax-exempt  status,  if 
applicable; 

(f)  Certification  that  the  intermediary 
v.-ill  not  receive  payment,  directly  or 
indirectly,  from  the  proceeds  of  the 
grants  thev  have  approved. 

Ig)  Certification  tiiat  assistance 
provided  under  tliis  NOFA  will  not  be 
used  to  supplant  or  duplicate  other 
resources  for  the  proposed  activities. 
For  pu.-poses  of  this  paragraph,  "other 
resources"  means  resources  provided 
from  anv  source  other  than  under  this 
NOFA;  ' 

(h)  Other  disclosures,  certifications. 
and  assurances  (including  Drug-Free 
Workplace  certification),  as  required 
under  the  law  and  this  NOFA;  and 

(i)  Other  information  and  materials  as 
may  be  described  in  the  application  kit. 

D.  Intermediary  Selection  Process 

The  selection  process  for 
intermediaries  would  consist  of  a 
threshold  screening  to  determine 
whether  the  appUcation  meets  the 
technical  requirements  for  application 
submission  contained  in  this  NOFA  and 
the  application  kit,  If  the  application 
meets  the  technical  requirements,  it  will 
be  reviewed  and  ranked  by  the 
Preservation  Division  in  Headquarters 
according  to  the  selection  criteria  in 
Section  I.D  of  this  NOFA.  Within  60 
days  from  the  application  deadline,  the 
Preservation  Division  would  notify  an 
intermediary  applicant  of  its  selection 
or  rejection.  Applicants  will  be  required 
to  sign  a  grant  agreement.  If  no 
intermediary  is  selected  for  a  particular 
state,  the  HUD  field  offices  will  directly 
administer  the  grants. 

E.  Corrections  to  Deficient  Applications 

If  an  intermediary  application  is 
found  to  be  deficient  in  a 
nonsubstantive  manner,  the  Department 
will  inform  the  applicant  of  such 
deficiency  within  15  days  after  the 
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application  deadline  and  the  applicant 
will  have  seven  days  to  submit  revisions 
to  Its  application.  Non-substantive 
deficiencies  are  those  which  are  not 
integral  to  tlie  application's  review, 
such  as  a  certification.  If  an  application 
is  substantively  deficient  at  the  time  of 
apphcption  doadhne.  the  application 
Will  be  rejecied. 

F.  Application  Selection  Timeframe 

The  Department  will  complete  its 

review  and  selection  proriess  within  6() 
days  of  the  application  deadime  date 
Ch^re  intermedian,'  grants  are  awarded 
and  grant  agreemtmts  are  executed, 
intermediaries  administering  direct 
as.sistance  grents  wi!!  have  30  d.Rvs  to 
make  available  those  grants  to  eligible 
direct  assistance  applicants  listed  m 
Section  LI, A  of  this  NOFA,  AppIicatior.s 
from  direct  assistance  applicants  will  be 
accepted  on  a  rolling  basis  by  the 
intermediaries  administering  the  grants. 
Intermediaries  selected  to  administer 
Other  Purpo.se  Grants  must  make 
application  kits  available  within  45  riavs 
of  intermediarv'  selection  and  allow  up 
to  60  days  for  Other  Purpose  Grant 
applicants  to  submit  propo.saIs 

G  Intermediary  Information 

Eligible  Direct  Assistance  app!ica,n!s 
and  other  interested  parties  could 
request  information  regarding  the 
administering  intermediary  in  a  specific 
State  or  region  after  Idate  to  be  specified 
when  NOFA  is  published  for  effect] 
through  the  Preservation  Division  at 
HUD,  whose  address  is  listed  above. 

rv.  Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508  4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  m 
this  notice  relate  only  to  technical 
assistance  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  Bfa)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order,  Specifically,  this  notice  merely 
invites  comments  on  the  process  the 


Department  propo,ses  to  use  to  .select 
intermediaries  that  will  administer 
d:ret:t  assistance  grants  to  eli(i;t)!e 
recipients.  The  grants  to  eligible 
recipients  would  be  for  teclmical 
assistance  activities  related  to  the 
preservation  of  low-income  housing. 

Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12R06,  The  Family,  has 
(determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenancs,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  notice,  as  those 
pohcies  and  programs  relate  to  family 
concerns. 

Section  103    HUD  Feform  Act 

HUD's  regulation  implementing 
Section  103  of  the  Department  of 
iiou sing  and  Urban  DhBvelopment 
Reform  Ad  of  1989  (42  U.S.C.  3537a) 
Reform  Act)  was  published  on  May  13, 
1991  (56  FR  22088)  and  became 
effedive  on  June  12,  1991,  That 
regulation,  codified  as  24  CFR  part  4, 
would  apply  to  the  funding  competition 
announced  in  a  subsequent  NOFA  to  be 
based  on  this  notice.  The  requirements 
of  the  rule  continue  to  apply  until  the 
announcement  of  selection  of  successful 
applicants, 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  24  CFR  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authonzed  employee  of 
HLTi)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  m  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  pari  4 

Applicants  who  have  questions 
should  contact  the  HIT)  Office  of  Ethics 
(202)  708-3815  (voice/TDD),  (This  is 
not  a  toll-free  numiber)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HLT)  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program,  questions,  such  as 
whether  particular  subiect  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  h*'r 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Section  112  of  the  Reform  Aci 

Section  112  of  the  HUD  Refonn  A..i 
added  a  new  section  13  to  ilie 
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r;t:  'i'-fi  Urban 
I>t:-v....',.;,,:::!e:v  ,^i  ^  '4.  ': '  S  i ,    3537b). 
Section  13  ccn'.mns  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  thosp  t-fforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  pubhshed  in  the  Federal  RetisU«r 
on  May  17,  1991  (56  FR  229U    . 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD). 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  the 
provisions  of  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (the  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  8'',  applicants,  recipients, 
.and  siibrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  f-unds  have  been  or  will  be  spent 
on  lobbying  aci ivi ties  in  connectimi 
with  the  assistance 

Authonfy  42  U.S.C  4101  »t  seq.;  42  U  S.C 
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Da*«?d  June  30   l^i*?! 

Connecticut:  5 

N'ichoUa  P  HetiiiiAS. 

[Vidwar-e-  0 

Asastant  Secrpfarv-  ^'jr  Hcti-iinn — Federal 

L!  -  T    •  jf  Coliunbia:  1 
Florida:  3 

HiusiPg  Comrr.:iS!orer 

Georgia:  6 

Appeadix: 

Hawaii:  6 

The  alkxatior.  of  f-jPirt?  bv  ^'at"  v* ,.:  be 

Idaho:  17 

determined  according  ;o  the  ;^•ve:  ;!•'  rtrtivity 

Illinois:  12 

ir.  that  State  as  of  the  closing  dd'e  '".  wr    " 

Indiana:  31 

m'erested  penwns  must  subm-.t  arr.:'  v::  r.s 

Iowa:  10 

•0  be  Intermediar.es  If  addi'ionai  unr.'  f-:r.ds 

Kansas:  0 

an?  made  avaiiabie.  the  State  aiiO('a':'ir,s  w  :ll 

Kentucky:  5 

be  revised  according  to  the  acnvrv  if>;^..  at 

Louisiana:  6 

the  time  the  new  funding  is  Tiade  i\d/.n-  ■■■ 

Maine:  1 

The  total  funds  available  will  be  4v:.;f>.' 

V  -\land:  16 

according  to  the  nuTTiber  of  active  S.)':;  *<■=    • 

^<n^^H■  husetts:  35 

Intent  plus  the  number  of  Plans  cf  Ar-.   ■: 

M  ,  r;:^ia.  12 

submitted  for  the  State  The  foilcw.:, v   s  a  .ist 

Minnesota:  9 

of  activity  level  by  State  as  cf  Apr:,  "\y,   \  <33: 

Mississippi:  10 

Alabama  3 

Missouri;  4 

Alaska  2 

Montana:  7 

An  zona  2 

Nebraska:  9 

Arkansas:  8 

Nevada:  2 

California  14  ^ 

New  Hampshire:  4 

Gslorado  5 

New  Jersey:  11 

New  Mexico  0 
New  York   12 

North  Carolina  7 
North  Dakota   3 
Ohio   2 
Oklahoma  0 
Oregon  37 
Pennsylvania  8 
Puerto  Rico  6 
Rhode  Island  8 
South  Carolina  2 
South  Dakota:  2 
Tennessee,  8 
Texas  21 
T'ah   3 
Vermont   1 
Virginia  7 
Virgin  Islands  1 
Washington  41 
West  Virginia  3 
Wisconsin  38 
Wyoming  2 
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DEPAaTMENT  OF  THE  INTERIOR 

R»h  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-^X24 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Early  Season 
Migratory  Bird  Hunting  Regulation* 

AGENCY:  Fish  and  Wildlife  Service. 

Intenor 

ACnOH:  Proposed  rule.  Supplemental. 

80MMARY:  The  Fish  arid  Wildlife  Service 
(hereinafter  the  Service)  is  proposing  to 
establish  the  1993-94  eailv-se-ison 
hunting  regi,Iations  for  certdin 
migratory  game  bu*ds.  The  Ser\'ic« 
annually  prescribes  frameworits,  or 
outer  limits,  for  dates  and  times  when 
hunting  may  occur  and  the  number  of 
birds  that  may  be  taken  and  posies.sed 
in  early  seasons.  These  frameworks  are 
necessary  to  allow  State  selections  of 
final  seasons  and  Limits  and  to  allow 
recreational  harvest  at  levels  compatible 
with  population  status  and  habitat 
conditions. 

DATES:  The  comment  period  for 
proposed  early-season  frameworks  will 
end  on  July  22,  1993;  and  for  late-season 
proposals  on  September  1,  1993   \ 
public  hearing  on  late-season 
regulations  will  be  held  on  August  5, 
1993,  starting  at  9  a.m. 
AOOAESSES:  The  August  5  public 
hearing  will  be  held  in  the  Auditorium 
of  the  Department  of  the  Interior 
Building,  1849  C  Street.  NW,, 
Washington,  DC.  Written  comments  on 
these  proposals  and  notice  of  intention 
to  participate  in  the  late-season  hearing 
should  be  sent  in  writing  to  the  Chief, 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  room 
634 — Arlington  Square,  Wa.shington,  DC 
20240.  Comments  received  will  be 
available  for  public  inspedicn  dunng 
normal  bu-siness  hours  in  room  G34. 
Arhngton  Square  Building,  4401  N. 
Fairfax  Dnve,  Arlington,  Virgi.Tia. 
F0«  FURTHER  INFORMATION  CONTACT:  Paul 
R.  S<;hmidt,  Quef,  Office  of  Migratory 
Bird  Management,  US  Fish  and 
Wildlife  Service,  room  634 — ,\riington 
Square.  Washington.  DC  20240.  (703) 
358-1714 
SUPPLEMENTARY  INFORMAriON: 

Regulations  Schedule  for  1993 

On  Apnl  9,  1993.  the  Service 
published  for  public  comment  in  the 
Federal  Register  (58  FR  19008)  a 
proposal  to  amend  50  CFi'.  part  20,  with 
comment  penods  ending  as  note<J 
earlier  On  June  1,  1993,  the  Service 
published  for  public  comment  a  set:ond 


document  (58  FR  31244)  which 
provTded  supplemental  proposals  for 
early-  and  late-season  migratory  bird 
hunting  regulations  frameworks 

On  June  24. 1993.  a  public  hearing 
was  held  in  Washington.  DC.  as 
announced  In  the  April  9  and  June  1 
Federal  Registers  to  review  the  status  of 
migratory  More  and  upland  game  birds 
Proposea  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons. 

Tnis  document  is  the  third  in  a  series 
of  proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
bird  hunting  regulations  and  deals 
specifically  with  proposed  frameworks 
for  early-season  regulations  It  will  lead 
to  final  frameworks  from  which  States 
may  select  season  dates,  shooting  hours. 
and  daily  bag  and  possession  limits  for 
the  1993-04  season.  All  pertinent 
comments  received  through  June  24. 
1993,  have  been  considered  in 
developing  this  document  In  addition. 
new  proposals  for  certain  early-season 
regulations  are  provided  for  public 
comment.  Comment  periods  are 
spet^ified  above  under  DATES.  Final 
regulator),-  frameworks  for  early  seasons 
are  sch'jduled  for  publication  in  the 
Federal  Register  on  or  about  August  16. 
1993. 

This  supplemental  proposed 
rulemaking  consolidates  further  changes 
in  the  original  framewo.'-k  proposals 
published  in  the  Apnl  9  Federal 
Register  The  regulations  for  early 
waterfowl  hunting  seasons  proposed  in 
this  document  are  based  on  the  most 
current  Information  available  about  the 
status  of  waterfowl  populations  and 
habitat  conditions  on  the  breeding 
grounds. 

Presentations  at  Public  Hearing 

Service  employees  presented  reports 
on  the  status  of  various  migratory  bird 
species  for  which  early  hunting  seasons 
are  being  proposed.  These  reports  are 
briefly  reviewed  as  a  matter  of  public 
Information. 

Dr.  David  Caithamer,  Waterfowl 
Specialist,  reported  briefly  on  habitat 
conditions  observed  during  the  May 
breeding  waterfowl  survey.  In  Prairie 
Canada  and  the  norlhcentral  US,  there 
were  an  estimated  4.1  million  ponds. 
This  was  not  statistically  different  than 
the  3.6  miUion  estimated  for  1992  or  the 
long-term  average  of  4.6  million.  Pond 
numbers  in  the  northcentral  U.S. 
increased  117  percent  from  last  year; 
most  of  these  gains  oca'rred  in  the 
eastern  Dakotas.  Conservation 
easements  continued  to  provide 
excellent  nesting  cover  in  some  regions. 
Conditions  were  highly  variable  in 
Prairie  Canada  where  pond  numbers 


were  slightly  lower  than  last  year  and  33 
percent  lower  than  the  long-term 
average.  Estim.ates  of  pond  numbtfrs  in 
each  of  the  provinces  were  not 
statistically  different  from,  last  yt-ar.  but 
there  were  small  increases  in  souliiem 
Alberta  and  small  decreases  in  southern 
Sa.skatchewan  and  southern  Manitoba. 
Agricultural  imipacts  on  upland  and 
wetland  habitats  were  severe  in  many 
regions  of  Prairie  Canada. 

In  Alaska,  the  Yukon  Territory,  and 
the  Northwest  Territories  spring 
phenology  was  earlier  than  normal  as 
tem»peratures  averaged  2-8  degrees 
Celsius  above  nonTial  during  April  and 
May.  Water  levels  in  northern 
Saskatchewan,  northern  Alberta, 
northern  Manitoba,  and  western  Ontario 
were  mostly  lower  than  normal  but 
beaver  ponds  provided  excellent 
waterfowl  habitat.  In  eastern  Canada 
and  the  northeastern  U.S..  many  areas 
received  abnormally  high  am.ounts  of 
precipitation  during  spring,  but 
phenology  was  delayed  due  to  cool 
temperatures.  Wetland  numbers 
appeared  normal  or  higher  than  normal 
throughout  Iowa.  Nebraska,  southern 
Minnesota,  and  southern  Wisconsin.  In 
California,  ample  winter  and  spring 
precipitation  ended  a  prolonged 
drought. 

In  1992,  the  May  survey  indicated  4.3 
million  blue-winged  teal.  This  year's 
preUminary  blue-wir.ged  teal 
population  estimate  is  3.2  million.  This 
represents  a  26  percent  decline  from  last 
year  and  is  23  p)ercent  below  the  long- 
term  average.  However,  independent 
surveys  in  several  States  indicated 
Increased  numbers  of  teal  this  year  and 
that  the  May  survey  may  have  occurred 
before  all  teal  had  arrived  on  the  survey 
area. 

Mr.  Ashley  Straw,  Woodcock 
Specialist,  reported  on  the  1993  status 
of  American  woodcock.  The  report 
included  harvest  information  gathered 
since  1963  and  breeding  population 
information  (Singing-ground  Survey) 
collected  since  1958.  Age-ratio 
information  from  han.'ested  woodcock 
indicated  that  the  1992  recruitment 
index  (ratio  of  immatures  to  adult 
females)  was  well  below  the  long-term 
average  for  the  Eastern  Region  1-17.6 
percent)  and  somewhat  lower  than  the 
long-term  average  for  the  Central  Region 
(-11.1  percent).  The  1992  recruitment 
indices  were  1.4  immatures  per  adult 
female  in  the  Eastern  Region  and  1.6  in 
the  Central  Region,  Analysis  of  Singing- 
ground  Survey  data  indicated  no 
regional  changes  in  the  number  of 
singing  males  between  1992  and  1993. 
However,  there  were  significant  long- 
term  (1968-93)  declines  of  18  percent 
per  year  in  the  Etstem  Fegion  and  0,9 


UMI 


Federal  Register  /  Vol.  58.  No.  132  /  Tuesday,  July  13.  1993  /  Propcswd  Rules 


37829 


perceiit  per  year  in  the  Central  Region 
Recent  (198.5-93)  trends  were  also 
negative  i-lS  percent  and  -1  7  perf:ent 
per  year  for  the  Eastern  and  Centra! 
Regions.  respe<.tive]y).  During  the  past  ^ 
years,  breeding  population  indices  of 
woodcock  dec  lined  significantlv  in 
Connecticut,  Maine,  New  Jersey,  West 
Virginia,  Ontario,  and  Wisconsin. 
Convorselv,  the  index  for  Indiana 
increased  significantly  over  this  time 
period, 

Mr  David  Dolton.  Mourn  iiig  Dove 
Specialist,  presented  the  status  of  the 
mourning  dove  population  in  1993.  The 
report  summarized  call-count 
information  gathered  over  Lhe  past  28 
years.  Trends  were  calculated  for  the 
most  recent  2  and  10-year  intervals  and 
for  the  entire  28-year  period.  Between 
1992  and  1993,  the  average  number  of 
doves  heard  per  route  declined 
significantly  in  the  Centra!  Management 
Unit,  but  did  not  change  significantly  in 
the  Eastern  and  Western  Units,  No 
significant  trend  was  found  in  doves 
heard  in  the  Eastern  or  Central  Units  for 
either  the  10  or  28-year  time  frames.  In 
the  Western  Unit,  no  trend  was  evident 
over  the  most  recent  10  years,  but  there 
has  been  a  significant  dec;hne  over  28 
years.  Trends  for  doves  seen  at  the  unit 
level  over  the  10  and  28-year  periods 
generally  agreed  with  doves  heard. 

Mr,  Dolton  also  presented  the  status 
of  white-winged  and  white-tipped  doves 
in  Texas,  In  1993,  call-count  surveys 
indicated  about  441.000  birds  were 
nesting  in  the  Lower  Rio  Grande  Vaiiey 
{Valley)  in  Cameron,  Willacy,  Hidalgo, 
and  Starr  Counties,  This  represented  a 
20  percent  increase  fi'om  1992,  but  is 
still  12  percent  b*?iuw  the  30-year 
average  of  501.000  birds.  Ln  upper  south 
Texas,  approximately  480,000 
whitewings  were  nesting  throughout  a 
17-county  area  in  1993  This  is  a  17 
percent  increase  from  iast  vear.  The 
whitewing  population  increase  m  upper 
southern  and  centra!  Texas  may  reflect 
a  redistribution  of  Valley  birds.  In 
western  Texas  where  a  relatively  small 
population  of  whitewings  is  found,  an 
estimated  21,000  birds  were  reported  in 
1993,  a  25  percent  decrease  from  1992 
Estimates  of  white-tipped  doves  in  the 
Valley  in  1993  remained  essentially 
unrJianged  from  1992.  An  average  of 
1.12  whitetips  was  heard  per  stop  in 
1993.  This  is  only  12  percent  below  the 
1.27  whitetips  per  stop  recorded  m  the 
peak  year  of  1986. 

Mr.  Dolton  then  reported  on  the  status 
of  western  whitewing  doves  m  Arizona 
Dove  populations  declined  rapidly  in 
the  1970's  due  of  loss  of  nesting  habitat 
from  agricultural  and  reclamation 
pro)ects.  a  change  from  grain  to  cotton 
farming  practices,  and  overharvest. 


However,  populations  stabilized  at  a 
lower  level  dunng  the  1980  s  and  r.all- 
count  indices  indicate  a  moderate 
increase  during  the  past  7  years.  The 
1993  call-count  index  increased  5.8 
percent  from  1992.  As  a  result  of  lower 
population  size  and  restrictive 
regulations,  harvest  has  declined  from 
about  700.000  in  the  1960*8  to  about 
400,000  in  the  1970"8  and  has  remained 
relatively  constant  between  100.000  and 
200,000  during  the  past  12  years.  A 
western  white-winged  dove 
management  plan  was  developed  by  the 
Western  hiiigratory  Shore  and  Upland 
Game  Bird  Technical  Conunittee  during 
1992  and  is  expected  to  be  adopted  by 
the  Pacific  Flyway  Council  in  July  1993. 

Mr  Roy  Tomlinson,  Western  Dove 
and  Pigeon  Specialist,  presented 
population  and  harvest  information  for 
the  band-tailed  pigeon.  Band-tailed 
pigeons  are  managed  as  two  separate 
and  distinct  populations:  the  Coastal 
Population  (Washington,  Oregon, 
Nevada,  and  California)  and  the  Interior 
Population  (Arizona,  Utah,  Colorado, 
and  New  Mexico).  The  Breeding  Bird 
Survey  (BBS)  indicates  that  the  Coastal 
population  experienced  an  annual 
decline  of  38  percent  between  1968  and 
1992.  Counts  conducted  annually  at 
mineral  springs  in  Oregon  during  late 
August  suggest  that  bandtails  had  two 
precipitous  declines  (in  1973  and  again 
in  1985)  Since  1985.  these  counts 
indicate  that  the  population  gradually 
has  been  increasing,  but  it  remains  at  a 
lower  level  than  during  the  1970's.  A 
call-count  survey  conducted  annually  in 
Washington  during  late  June  and  early 
July  indicates  a  downward  trend  of  7.8 
percent  per  year  during  1975-1992. 
Although  the  Coastal  population  has 
declined  over  the  long-term,  two 
indirect  estimates  suggest  that  the 
Coastal  population  numbered 
somewhere  between  2.4  and  3.1  million 
birds  in  1992, 

The  1992  Coastal  bandtail  harvest  is 
estimated  to  have  been  below  10,000 
birds.  A  wing-collection  survey  in  1992 
of  Oregon  and  California  hunters 
yielded  recniitment  information;  the 
percentage  young  was  26  percent  for 
Orif^on  bcindtaiis  and  38  percent  for 
Cdhfomia  birds. 

Individual  States  in  the  Four-comers 
area  do  not  conduct  population  surveys 
because  of  logistical  problems.  BBS  data 
indicate  a  ncn-decreasing  population 
throughout  the  breeding  range  of  the 
Interior  Population  The  total  hunting 
harvest  for  Lhe  four  States  in  1992  was 
2.078,  A  wing-coilection  survey  for 
birds  in  these  States  is  l)eing  developed 
for  1993, 

Mr,  David  Sharp.  Central  Flyway 
Representative,  reported  on  the  status 


and  harvest  of  sandhill  crane 
populations.  The  Mid-Continent 
Population  appears  to  have  stabilized 
following  dramatic  increases  in  the 
early  1980's.  The  preliminary  Central 
Platte  River  Valley  spring  estimate  for 
1993,  uncorrected  for  visibility,  was 
about  251,000.  This  uncorrected  index 
is  similar  (-3  percent)  to  the  previous 
year's  index  of  257,700  but  39  percent 
below  the  412,490  recorded  in  1990. 
The  photo-corrected  3-year  average  for 
the  1990-92  period  was  386.433,  which 
is  within  the  established  population 
objective  range  of  343.000-465.000.  All 
Central  Flyway  States,  except  Kansas 
and  Nebraska,  elected  to  allow  crane 
hunting  in  portions  of  their  respective 
States  in  1992-93;  about  17,127  permits 
were  issued  and  approximately  5,246 
permittees  hunted  one  or  more  times. 
Compared  to  the  previous  year's 
seasons,  the  number  of  permittees 
decreased  about  6  percent  and  active 
hunters  decreased  10  percent.  An 
estimated  12,391  cranes  were  harvested 
in  1992-93,  a  5  percent  decrease  from 
the  13,074  harvested  in  1991-«2.  Mid- 
continent  cranes  are  also  bunted  in 
Alaska,  Canada,  and  Mexico;  data  for 
these  areas  are  not  yet  available,  but  the 
combined  harvest  should  not  exceed 
11.600  during  the  1992-93  seasons.  The 
total  North  American  sport  harvest  was 
estimated  to  be  near  25.000,  which  is 
similar  to  harvests  recorded  in  the  most 
recent  decade. 

Annual  appraisals  of  the  Rocky 
Mountain  Population,  which  stages  in 
the  San  Luis  Valley  of  Colorado  in 
March,  suggest  that  the  population  has 
been  relatively  stable  since  1984.  The 
1992  index  of  20.014  cranes  was  within 
established  objective  levels  of  18,000- 
22,000.  The  annual  population  index 
decreased  to  16,457  in  1993,  probably 
due  in  part  to  poor  survey  conditions. 
Limited  special  seasons  were  held 
during  1992  in  portions  of  Arizona, 
Montana,  New  Mexico,  and  Wyoming, 
resulting  in  harvests  estimated  at  386 
cranes,  a  decrease  of  19  (>ercent  from  the 
1991  harvest  estimate  of  475  cranes. 
Population  estimates  and  harvest  for 
this  population  were  within  guidelines 
established  in  the  Cooperative  Flyway 
Management  Plan. 

Comments  Received  at  Public  Hearing 

Three  oral  statements  were  presented 
at  the  public  hearing  on  proposed  early- 
season  regulations.  These  comments  are 
summarized  below. 

Vernon  Bevill,  representing  the 
Central  Flyway  Council  and  the  Texas 
Parks  and  Wildlife  £>epartment, 
commented  on  past  cooperative  efforts 
of  States,  flyway s,  and  the  Service  and 
urged  continuation  of  these  efforts.  He 


reiterated  the  Council's 
recommendations  to  extend  North 
Dakota's  sandhill  crane  zone,  allow  14 
additional  days  to  the  Central  Flyway 
sandhill  crane  season,  modify  Texas's 
mourning  dove  bag  Umit  to  include  6 
white- winged  doves  in  the  aggregaie  iwg 
Umit  in  four  Lower  Rio  Grande 
Countie*.  and  adopt  Texas's  request  for 
zones  and  splits  for  mourning  dove 
hunting.  He  supported  allowing  1/2- 
houi  before  sunnse  shooting  hours  fur 
blue-winged  teal  without  further 
evaluation,  dling  information  from  law 
anforcament  officials  and  field  studies 
that  there  was  negligible  impact  on  non 
target  species  last  year  He  stated  that 
the  Council  supported  requests  for  teal 
seaaons  in  Iowa  and  Michigan,  early 
Canada  goose  seasons  in  the  Mississippi 
and  Atlantic  Fl>'ways.  and  contmuatian 
of  the  band-tailed  pigeon  hunting 
season  in  the  Pacific  Flyway.  He 
supported  a  ban  on  "F"  shot  for 
waterfowl  hunting  and  recommended 
that  lime  should  be  allowed  fur  shot 
shell  industry,  retailers,  and  hunters  to 
adjust  to  new  restncUons. 

Susan  Hagood,  representing  the 
Humane  Society  of  the  US.,  expr-^ssed 
concern  about  the  continuation  of 
season  on  species,  such  as  the  mottled 
duck,  tundra  swan,  and  sea  dut  Ls,  fo.' 
which  there  is  little  biological 
information  She  suggested  that  the 
Service  did  not  have  adequate 
information  to  allow  presunrse  hunting 
during  special  seasons.  States  that  hunt 
wood  ducks  and  blue-winged  teal 
should  be  collecting  and  reporting 
information  on  status  of  breeding 
populations.  She  commended  the 
Service  for  proposing  to  bring  the 
Pacific  Flyway's  25  coot-moorhen  limit 
in  line  with  the  lower  limits  allowed  m 
other  flyways,  but  believed  that  even 
those  limits  are  excessive  and  encourage 
"target  shooting."  She  opposed  any 
hunting  of  doves  in  September  because 
nesting  is  still  occurring.  She  advocated 
closing  the  season  on  any  speoes  for 
which  there  was  a  declining  trend  and 
supported  expanding  the  ban  on  toxic 
shot  to  include  all  migratory  birds. 

Charles  E.  Kelly,  representing 
Alabama  Department  of  Conservation 
and  Natural  Resources  said  that  the 
Service  should  allow  shooting  hours 
which  begin  1/2-hour  before  tunnse  for 
September  tsal  seasons.  Also, 
representing  the  Southeastern 
Association  of  Fish  and  Wildlife 
Agencies,  he  complimented  the  Service 
regarding  dove  managemenL  He  said  thn 
hunting  of  mourning  doves  In 
Septemoer  has  been  well  studied,  that 
these  studies  have  shown  no  impact  on 
the  populations,  and  the  record  was 
sufRdant  such  that  the  issue  should  not 


be  revisited  each  year.  He  reported  that 
the  Association  had  submitted  a 
rw  ommendation  regarding  baiting 
r<igulations  as  they  pertain  to  doves,  and 
encoiiraged  the  .Service  to  indude  tlie 
States  as  partners  in  the  review  of 
rv«Kiiiatiur.s.  which  wiU  foster  more 
(,o(K>erative  partiapation  in  migratory 
bird  management. 

VVntten  Comments  Received 

The  preliminary  proposed 
niiamakiriK,  which  appeared  in  the 
.\pni  9  Federal  Register.  of>ened  the 
piibiic  comment  penod  for  aariy-season 
rniiiratory  n^me  bird  hunting 
rf^uiations  As  of  lune  24.  1993,  the 
Service  had  r«c:8ived  14  comments;  9  of 
tfiese  spw  jfiiaiiv  addressed  early- 
seasor;  i'S.suhs  These  early-season 
comments  are  summarized  below  and 
numbered  in  the  order  used  in  the  April 
9  Federal  Rej>i8ler  Only  the  numbered 
It  em  8  pertaining,  to  war  iy  8eas<")n8  for 
which  wntten  comments  were  received 
are  included  The  Service  received 
rocommendations  from  all  four  Flyway 
Councils  Some  rw:ommendations 
supported  continuation  of  last  year's 
frajneworks.  Due  to  the  comprehensive 
nutum  of  the  annual  review  of  the 
frdmt^worlts  performecl  by  the  Councils. 
.^■■ifip-ort  for  rontinuatian  of  last  year's 
frameworks  is  also  assumed  for  items 
for  which  no  recommendations  were 
r«cwv»d  Gninci!  recnrnmondations  for 
changes  in  the  frameworks  are 
summarized  below. 

1.  Ducks. 

I.  Teal  Seasons. 

In  the  .April  9  Federal  Register,  the 

Swr.'ice  reiterated  that,  consistent  with 
tii«  'Strategy  for  the  use  of  shooting  hours 
developed  by  the  Service  in  1990, 
shootinij  hours  will  begin  at  sunnse 
unittss  States  can  demonstrate  that  the 
inipaci  of  presunnse  shooting  hours  on 
nontarget  duck  species  is  negligible. 
States  will  be  allowed  to  continue 
presunrlse  shooting  hours  during  their 
Stiptuniber  seasons  under  the  condition 
that  they  conduct  studies  or  provide 
information  that  demonstrates  a 
neglii<ible  impact  on  nontarget  duck 
spe<:ies  during  the  one-half  hour  prior  to 
sunnse  The  Service  proposes  to 
continue  this  requirement. 

Council  Recommendatjons  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Coundl 
recommended  that  an  experimental  9- 
day  September  teal  season  be  conducted 
for  3  years  in  Michigan.  Limitations 
would  be  placed  on  both  the  number  of 
areas  open  to  hunting  and  hunter 
numbers. 


The  Committee  also  recommended 
that  a  9-day  season  be  held  in  the 
Southern  Duck  Zone  in  Iowa.  Granting 
a  teal  hunting  season  in  Iowa  will  allow 
similar  hunting  opportunity  as  in 
Illinois  and  Missouri. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  the  shooting 
hours  remain  one-half  hour  before 
sunrise  to  sunset. 

Wntten  Comments:  The  Louisiana 
Department  of  Wildlife  and  Fisheries 
summarized  the  results  of  their  recent 
shooting-hour  study  and  strongly 
supported  uniform  presunrise  shooting 
hours  for  all  migratory  bird  hunting. 
including  teal  seasons  during 
September. 

The  Wisconsin  Department  of  Natural 
Resources  supported  the  return  to 
sunri.se  shooting  hours  for  September 
teal  seasons,  unless  States  can 
demonstrate  that  tlie  impact  of 
presunrise  shooting  hou.'-s  on  nontarget 
species  is  negligible.  They  objected  to 
tlie  inequality  in  duck -hunting 
opportunity  in  September  and  requested 
that  the  Service  offer  production  States 
some  compensation  in  lieu  of 
September  teal  seasons.  They  expressed 
concern  about  the  use  of  triggering 
levels  for  regulatory  decisions  and  about 
the  level  of  harvest  on  blue-winged  teal 
south  of  the  U.S.  border. 

//.  Wood  Duck/Teal  Seasons 

A  cooperative  Wood  Duck  Initiative 
undertaken  by  the  Service  and  the 
Atlantic  and  Mississippi  Flyway 
Councils  in  1991  is  designed  to  improve 
banding  programs  and  evaluate 
techniques  for  obtaining  estimates  of 
breeding  population  size  and 
production.  The  Service  does  not 
propose  to  discontinue  or  expand 
September  wood  duck  seasons,  at  least 
until  the  first  phase  of  this  initiative  has 
been  completed. 

The  Service  has  published  a  strategy 
concerning  shooting  hours  which  states 
that  during  species-spedfic  duck 
seasons  shooting  hours  will  begin  at 
sunrise,  unless  States  can  demonstrate 
that  the  Impvact  of  presunrise  shooting 
hours  on  nontarget  duck  spedts  is 
negligible.  The  Service  has  recently 
received  information  from  Kentucky 
and  Tennessee  regarding  the  effect  of 
presunrise  shooting  hours;  this 
information  was  deemed  suffident  to 
demonstrate  a  negligible  impact  of 
presunrise  shooting  hours  on  nontarget 
duck  spedes  during  seasons  directed  at 
both  teal  and  wood  ducks.  Florida  had 
previously  provided  sufficient 
information  to  allow  presunrise 
shooting  in  that  State.  Therefore. 
Florida.  Kentucky,  and  Tennessee  will 
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be  allowed  to  continue  presunrise 
shooting  hours  during  their  September 
seasons  without  further  evaluation 
Council  Recommendations:  The 
Lower-Region  Regulations  Committetj  cf 
the  Mississippi  Fiyway  Council 
recommended  that  shooting  hours  for 
these  seasons  in  Kentucky  and 
Tennessee  be  t_he  same  as  those  for 
regular  seasons,  one-half  hour  before 
sunrise  to  sunset. 

3.  Sea  Ducks. 

In  the  August  21.  1992.  and  April  9. 
1993.  Federal  Registers,  the  Service 

expressed  concern  about  the  status  of 
sea  ducks  end  the  potential  impact  that 
increased  hunting  activity  could  have 
on  these  species  The  Service  stated  that 
additional  data  and  a  management  plan 
are  needed  to  guide  future  management 
efforts  for  these  species.  In  1992,  the 
Service  asked  that  the  Fiyway  Councils 
make  substantial  progress  to  address 
these  concerns  prior  to  the  1993-94 
regulations-development  cycle.  In  April 
1993,  the  Service  requested  that  the 
-\tlanlic  and  Pacific  Fiyway  Councils 
re-view  the  status  of  sea  ducks  before 
recommending  frameworks  for  199.3-94 
hunting  seasons,  and  reiterated  that, 
without  more  complete  information  on 
population  status  and  harvest,  the 
Service  may  be  forced  to  restrict  these 
special  seasons.  The  Service  herein 
proposes  to  restrict  the  7-bird  sea  durk 
limit  to  include  no  more  than  4  scoters. 

Council  Recommendations:  The 
Atlantic  Fiyway  Council  recommended 
that  the  bag  limit  for  sea  ducks  remain 
at  7,  with  a  species-group  restriction  of 
4  scoters,  w;thtn  the  107-day  season 
during  1993 

4.  Canada  Geese. 

The  Service  herein  proposes  to 
modify  the  criteria  governing  special 
Canada  goose  seasons.  In  the  Atlantic 
and  Mississippi  Flyways,  seasons  are 
currently  limited  to  10  consecutive 
days.  The  Service  proposes  to  drop  this 
requirement.  The  Service  notes  that  the 
criteria  currently  state  that  these  sea.sons 
will  generally  be  held  between 
September  1  and  September  10, 
Although  these  guideline  dates  contain 
sufficient  nexibility  to  allow  seasons 
after  September  10,  proposals  for  such 
seasons  will  be  assessed  on  an  area-by- 
area  basis.  The  Service  also  notes  that, 
for  such  seasons  occurring  after 
September  10,  the  provision  will  be 
continued  which  specifies  tliat 
gathering  of  population  information 
must  begin  at  least  2  years  prior  to  the 
requested  season,  and  further 
emphasizes  that  data  gathered  prior  to 
and  during  the  experiment  must 


strongly  indicate  that  the  season  wiii 
successfully  meet  all  established 

criteria. 

Council  Hecommendaitons  The 
.^tlantlc  Fiyway  Counai  made  the 
fnHowmg  recommendations  pertaining 
to  the  special  Canada  goose  sees<:ins; 

In  Maryland,  initiate  a  3-ye8r 
expenmental  season  m  the  24  counties 
west  of  Chesapeake  Bay  with  framework 
dates  of  September  1-15. 

In  MassacJiusetts.  e,x1t'nd  the 
framework  ciosmg  date  for  Ltie  saa.ion  to 
September  15. 

In  New  Jersey,  initiate  a  3-veer 
expenmental  season  in  the  northern 
portion  of  ine  State  with  frarripwork 
dates  of  September  1-19 

In  New  Yorit,  expand  tlie  area  open  to 
goose  hunting  m  tne  western  portian  of 
the  State,  miuate  a  new  3-y6ar 
experimental  season  in  the  southeastern 
portion  of  the  State,  and  extend  the 
framework  datas  for  the  sea.son  in  both 
areas  to  September  1-17. 

In  Virginia,  initiate  a  3-year 
experimental  season  with  framework 
dates  of  September  1-15 

In  North  Carolina,  amend  the 
experimental  season  to  al.ow  e  season 
length  of  1,5  consecutive  days  with 
framework  dates  of  Septen.ber  1-30, 
during  1993-95. 

In  Pennsylvania,  amend  the 
expenmental  season  in  the  soijthBa.-^tem 
zone  to  include  the  Counties  of  Berks, 
Chester,  and  Delaware;  and  extend  the 
framework  dates  in  Lhe  so-jtheastem 
zone  to  September  1-15 

The  Upper-Region  ReguiatKins 
Committee  of  the  Mississippi  F1\-v,ay 
Council  made  the  following 
recommendations  pertaining  to  the 
special  Canada  goose  seasons: 

In  Minnesota,  a  new  3-year 
expenmental  season  in  an  expanded 
Southwest  CjOosp  2!one,  an  expansion  of 
the  Fergus-Falls/Alexandria  ^ne  with 
continued  monitoring  of  hunter 
numbers  and  harvest,  operational  status 
for  the  Southwest-Bordwr-Zone  season 
and  the  Fergus  FalLs/Aiexandr.a-Zonp 
season,  and  allow  the  10-day  seasons  in 
ail  zones  to  be^in  on  the  first  SaUiniav 
in  September 

In  Ohio,  a  new  3-y"ftr  exfxiri.mental 
10-day  season  in  31  southn  est  counties. 

In  Wnsconsm.  operational  "Status  for 
the  Southeast  Subzone 

The  Committee  farther  recommended 
that  annual  monitoring  of  hunter 
numb'  rs  in  experimental-season  zones 
no  !o;  4er  be  required  after  the  criteria 
have  been  met  and  the  seasons  have 
become  operational. 

The  Paafic  Fiyway  C^,»urial  a^ih  the 
following  recommendations  f»erlduun^ 
to  special  Cansda  goose  seasons; 


That  operational  statu*  be  given  to  the 

sp«"nel  season  in  Oegon  and 

U',i.shinglon;  and  that  pemuls  IiCj  :uuhm 
be  rw;^uire<i.  s«ia,jM,in»  (■«  mcrwiWiO  fnirn 
10  to  12  (lavs,  cUiiiv  t«g  iinm*  >,»' 
■.:;rTHa.»M»d  frt„»rn  2  to  3,  and  tti,hi  Mti'tjii  :.*■ 
ai,iitWBd  iiii,i«j):,)«^iiiier,t  »*¥i.s<,jus 

That  trie  V\'aKJ,, 
enlarged  tc  :i,i.:u 

Columbia  River  fnt:;)  ii,i«  As,,i;jrih, 'M, 
,Hndgfi  on  Slate  Higiiwev  "idl  !i„  nw  »-- 
of  the  Norh  ]my  nwr  Fu,rl,  (ji::it-\. 

That  an  ex;-.eri;;,,.-rithl  »«4as<,)n  ;,te 
sd opted  ;n  :':•., r.:i\Mi"'U:-rc:  (.'ht-w  ,-:  with 
season  !,i6tes  of  !>«^ptember  I  uuTn,!gh 
Septeiiitwr  1  2  rtiici  B  tiag  limit  of  -    *> 


ri'^'an  t.i.,nt  ar»4a  tw 
ifc  live  dnm  rt,ii,.,iij,  it.t- 


■-la't'  rtr 


mandatory 
reauiied. 
Written  Commer 


. 'ri    »,. 


r<;  '!>r 


f 


anc 


viuia 

:■■)!'  !h*>  f  -::■:■■::,!!□] 

»rt  (■!•'■■  ,[:■;).;  :o  special 
eir  respective 


Maryland,  Nev*-  Y  rk 

requested  apprv  131  :) 
recommenoati'i 
Canada  goose  seasons  m 
States. 

The  Wisrp-ns-n  Depk^rfmerif  ,''f  Nftrurfi! 
Resouff  ■■  es  1,1  "'fc?  ( Hi  •  *:\  e  Se  rv  i  r  >  '  i,  ■ 
reconsider  the  tTitf-na  rfn~p':v\\ 
established  for  HHr:v  h:\(]  !hte  special 
Canada  goose  «»«»as( ns  1>ey  continue  to 
believe  that  th»*se  r-;t..nft  nr*' 
inappropri  a  t  e  « r  i  ■,  i  u  .c .  *>  i, ,»» i !  r  i  k  '" ")  if  y 
further  urged  the  .ServK-e  to  dn^v  \\n 
requirement  that  StatH*  firit:i;Hl(y 
monitor  harvest  H,!'id  huntHr 
partici patio:;  after  :;,i,e  ei, -,>Mr;, .rnentai 
period  h.-is  ;,>■■»•:   «  i,_Leisiu..)  tj_i;.i,it;ea. 

y.  Sand  hi  11  (,>a,iMi«. 

C^^uncil  BiX'ommtniloiinm.  ll'ie 
Central  Flywav  '  „;';,i!:'.,,i  ret-omniernied 

that  the  sand ri,i.  i raiie  hunting  area  in 

North  Dakota  tw  extt'nde<:i  eastward  '  : 
include  the  en ti.'^  .State  The  ea-ste- 
portion  of  North  Liakote  was  p,pe\-ioi,siv 
cloced  to  prntwi  srehier  Kandh.il  i,,r(ine!. 
HuntinK  7oi"-t»s.  "i+j ,:■!'., (n  clfliBS,  diiO  Deg 
limit  restr; ::".!( 'li.*.  ";,Hve  fill  *:w^r]  used  to 
limit  harves;  '■:  ^^n^al(^i■  sjirxih.Li  (".'Hiief! 
in  Norlh  Dai^oUi.  Muasuriinieiit^  itn 
harvested  sandhill  crane?*  an'  r  i^ '  nely 
taken  throughout  the  hunting  v^asi.v.  ti 
identify  areas  of  distribuu on  anii 
harvest  of  greater  sandhill  CHv!  HA  '«orlh 
Deikota  plans  to  ("un'itinue  'intse  'in  :  loiii 
in  the  future.  Cx'tLnes  fi,a\'e  rw  hm,  : ' 
shifted  their  migratianal  ;  attem  ai,  ! 
larger  numbers  of  c^nes  are  tSiiig  Uie 
eastern  portion  )*  if  »•  Mate  Nnrth 
DoV.'tfi  spiers:!"!*'!!  n.jvt'j  ?■?••" jnestf:  ft:", 
opportun.tv  tv)  itijLe  ac.  w;,,i".',:Kt-  n!  uiii 
shift  in  crane  migration   !n  bUintion, 
complaints  of  craiie  n*'i,im(;,iiiiiii  ci'^rfw 
crops  in  areas  aast  of  ihgLway  ..  .-^i  l.c^e 
been  rej.o.'^ed 

The  Ct  :  "     FU^voy  Crrann] 
recomniernied  ; .n.-i!  tBAi,<.jn  le:  ^. ■■,«,  :','ir 
mid-cor)t,',:i<Mit  wnnU,ii,ii  fira-nes  be 
increasetl  t'v  ;4  (i-ivs.,  in  itie  Centrel 
Fiyway.  lnc.'e«M:>  n-e  ««  asco  length  to 
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include  the  time  when  depredations  on 
winter  wheat  occur  may  oirtail  the 
dama^  to  these  crops.  The  Council 
believes  allowing  additional  hunting 
days  will  not  harm  the  population  and 
would  increase  hunting  opportunity 

Written  Comments  The  Texas  Parks 
and  Wildlife  Department  requested  a 
minor  administrative  change  in  the 
open  area  to  reflect  the  recent 
completion  of  Interstate  Highway  35 
between  Austin  and  the  Texas- 
Oklahoma  State  line 

11.  Moorhens  and  Gallinules 

In  the  Apnl  9  Federal  Register,  the 
Service  proposed  to  establish 
frameworks  for  common  moorhens  in 
the  Pacific  Flyway  that  are  consistent 
with  those  established  In  other  flyways. 
This  proposal  was  made  out  of  concern 
that  for  moorhens  data  are  not  available 
to  suggest  that  additional  opportunity 
beyond  that  offered  to  otner  fiyways  is 
warranted  for  moorhens  in  the  Pacific 
Fl>'way  If  this  change  were  adopted,  the 
season  frameworks  for  moorhens  in  the 
Pacific  Flyway  would  be  the  same  as  the 
frameworks  offered  to  the  other  three 
flyways  Because  the  frameworks  for 
moorhens  in  the  Pacinc  Flyway  are 
linked  to  the  coot  and  dut.k  frameworks. 
these  proposed  framework  changes  will 
be  addressed  as  a  late-season  issue. 

19.  Band-tailed  Pigeons. 

In  the  Apnl  9  Federal  Register,  the 
Service  expressed  its  concern  about  the 
long-term  decline  of  the  Coastal 
Population  of  band-tailed  pigeons. 
requested  that  States  submit  all 
available  population-status  and  hardest 
information  for  Servnce  review  by  June 
1,  and  indicated  that  it  would  carefully 
evaluate  all  this  data  by  June  15  to 
determine  whether  a  hunting-season 
closure  is  warranted.  In  addition,  the 
Service  indicated  that  the  status  of  the 
Interior  Population  of  band-tailed 
pigeons  is  also  not  well  understood.  The 
Service  herein  proposes  that  all  States 
having  band-tailed  pigeon  hunting 
seasons  require  band-tailed  pigeon 
hunters  to  obtain  mandatory  State 
permits  (or  participate  in  the 
nationwide  Migratory  Bird  Harvest 
Information  Program)  to  provide  a 
sampling  frame  for  obtaining  more 
precise  estimates  of  band-tailed  pigeon 
harvest,  Those  States  not  participating 
in  the  Harvest  Information  Program 
would  be  required  to  conduct  a  harvest 
stirvey  and  provide  the  results  to  the 
Service  by  June  1. 

Written  Comments:  The  California 
IDepartment  of  Fish  and  Game  and  the 
Oregon  Department  of  Fish  and  Wildlife 
requested  continuation  of  the  open 


season  They  believed  that  the  long-term 
status  of  the  population  is  dependent 
pnmanly  upon  habitat  conditions  and 
that  the  last  20  years  of  population 
mdir.es  have  not  changed  sufficiently  to 
warrant  further  restnctions  in  harvest. 
Thnv  provided  a  joint  assessment  of 
population  information,  harvest  and 
hunter-activity  information,  and 
suspected  causes  for  the  long-term 
deciiDe,  and  a  summary  of  ongoing 
efforts  iJa  the  two  States  They  stated 
that  the  current  hunting  season  allows 
for  the  efBdent  collection  of  biological 
information  about  reproduction  and, 
potentially,  the  prevalence  and  effect  of 
disease.  They  believe  complete 
cessation  of  bunting  is  not  likely  to 
result  in  substantial  gains  in  this 
population  given  the  low  levels  of 
harvest  under  current  regulations. 

16.  Mourning  Doves. 

The  Service  notes  that  States  in  the 
Eastern  and  Central  Management  Units 
have  the  option  to  select  seasons  in  each 
of  two  zones  and  that  seasons  in  the 
southern  zones  of  Texas,  Louisiana. 
Mississippi,  Alabama,  and  Georgia  may 
commence  no  earlier  than  September 
20.  The  Service  herein  proposes  to 
extend  that  requirement  to  Florida  as 
well. 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  Texas  be  allowed  to  split  the 
mourning  dove  season  into  three 
segments  in  its  central  and  southern 
zones  on  an  experimental  basis; 
however.  Texas  would  continue  to 
utilize  3  zones.  These  additional  season 
segments  would  permit  greater 
Hexibility  in  estabUshing  dove-hur.ting 
seasons  consistent  with  anticipated 
migration  patterns  and  population 
levels  and  would  also  allow  additional 
"opening  days"  to  be  established  for 
Texas  sportsmen. 

Written  Comments:  The  Florida  Game 
and  Freshwater  Fish  Commission  has 
requested  that  they  be  able  to  avail 
themselves  of  the  zoning  option  and 
establish  two  zones  as  described  m  a 
later  portion  of  this  document.  The 
Alabama  Division  of  Game  and  Fish 
rvquestwi  that  Barbour  Q)unty  be 
moved  from  the  northern  to  the 
southern  zone, 

17  Whiten  winged  and  White-tipped 
Doves. 

Council  Becommendations:  The 
f;«ntral  Flyway  Counal  recommended 
that  the  number  of  white-winged  doves 
allowed  in  the  12-bird  aggregate  bag 
limit  during  the  mourning  dove  season 
be  increased  from  2  to  B  in  the  Texas 


Counties  of  Cameron.  Hidalgo,  Starr, 
and  Willacy. 

18.  Alaska. 

Council  Recommendations.  The 
Pacific  Flyway  Covmcil  recommended 
that  a  new  experimental  tundra  swan 
season  be  established  in  Game 
Management  Unit  18  (Yukon- 
Kuskokwim  Delta).  The  framework 
dates  would  be  September  1  •  October 
.31.  A  maximum  of  500  permits  would 
be  issued,  and  hunters  would  be 
allowed  more  than  1  permit  per  season, 
issued  1  at  a  time  upon  filing  a  harvest 
report. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  Slates. 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  for  consideration  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Speci.'lcally,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate.  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately^^ 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability 
before  mid-June  of  specific,  reliable  data 
on  this  year's  status  of  some  waterfowl 
and  migratory  shore  and  upland  game 
bird  populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
the  public  interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  room  634 — 


Arlington  Square.  Washington,  DC 
20240.  Comments  recflived  will  b« 
available  for  public  insp>f»ct!or  during 
normal  businfss  hours  at  the  S«>r/irv's 
office  in  room  6.'^4,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia  All  relevaiTt 
comments  received  during  the  comment 
pwnod  Hiij  be  considered  The  Service 
vv:ll  attempt  to  acJoiowledge  received 
comments,  but  substantive  response  to 
individual  cnmmtints  mav  not  be 
provided 

NEPA  Consideration 

NEPA  considerations  are  covered  by 

the  programmatic  document.  "Final 
Suppiementai  Environmental  Imnact 
Stdtement  Is.suance  of  .Annual 
Regi,;!ations  PprmMtins  the  Sport 
Hunting  of  Migraton,-  Birds  (FSES  8«- 
14)'  .  filed  with  EPA  on  lune  «,  1988 
Notice  of  *.vailabiiit\  was  published  in 
the  Federal  Register  on  )une  16,  19fl« 
(53  FR  l25fM].  The  Ser\ice's  R«:ord  of 
Decision  was  published  on  August  18 
198a  (=>3  FR  31341)  Cxjpies  of  these 
documents  are  available  from  the 
Service  at  thie  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Cxinsideration 

The  Division  of  Endangered  Species  is 
completing  a  biological  opinion  on  the 
proposed  action  As  in  the  past,  hunting 
regulations  this  year  will  be  designed. 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  The 
Service's  biological  opinions  resulting 
from  consultations  under  section  7  are 
considered  public  documents  and  are 
available  for  inspection  in  the  Division 
of  Endangered  Species  (Room  432)  and 
the  Office  of  Migratory  Bird 
Management  fRoom  634).  .Arlington 
Square  Building.  4401  N  Fairfax  Drive, 
Arlington,  Virginia. 

Regulatory  Flexibility  Act;  Executive 
Orders  12291. 12612,  12630,  aiui  12778; 
and  the  Paperwork  Reduction  Act 

In  the  Apnl  9  Federal  Register,  the 
Service  reported  measures  it  had 
undertaken  to  comply  with 
requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12291.  These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis 
CFRIA),  and  publishing  a  summary  of 
the  latter.  These  regulations  have  been 
determined  to  be  major  under  Executive 
Order  12291  and  they  have  a  significant 
economic  impact  on  substantial 
number*  of  small  entities  under  th« 
Regulatory  Flexibility  Act.  A  Regulatory 


Flexibility  Analysis  (RFA),  prepared  hs 
part  of  the  FRIA  concluded  that  this  niie 
wnvild  heve  significjint  effef;t.s  on  smfli 
entities  Information  contained  \n  thst 
iacuiripnt  stated  that  while  the  Service 
believes  that  its  rules  for  migratory  bird 
hunting  are  "major,"  and  irTipai  t    imall 
entities,"  particularly  smaU  bvjsis.Bsses 
it  has  been  unable  to  locate  uifonnation 
of  the  kind  needed  to  complete  its 
analysis  on  small  entities  The  FRIA  and 
the  RFA  document  the  relationships 
between  hunting  regulations,  and 
hunter  numbers  and  hunter  days,  both 
of  which  have  major  economic 
implications.  The  Service  concluded 
that  the  adoption  of  other  regulatory 
options  would  have  little  impact  upon 
hunter  expenditures  at  the  national- 
economy  or  small-entity  levels.  Unless 
migratory  bird  hunting  regulations  are 
established,  the  national  economy 
stands  to  lose  at  least  $1  billion 
annually  Most  of  this  loss  would  be 
borne  by  small  entities. 

It  has  been  determined  that  ifiy"^ 
rules  will  not  involve  the  taking  of  any 
constitutionally  protected  property 
rights,  under  Executive  Order  12630, 
and  wiu  not  have  any  significant 
federalism  effe<~ts.  under  Executive 
Order  12612,  The  Department  of  the 
interior  has  certified  to  the  Office  of 
Management  and  Budget  that  these 
proposed  regulations  meet  the 
applicable  standards  provided  in 
sedions  2(a)  and  2('h)f2)  of  E.xe<™i?.ve 
Order  12778,  These  detennmafions  a-e 
detailed  in  the  aforementioned 
aocuments  which  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management.  U  S,  Fish  and 
Wildlife  Service,  room  634 — Arhne'cn 
Square,  Department  of  Lbe  Interior 
Washington.  DC  20240  .A,s  noted  in  the 
above  Federal  Register  reference,  the 
Service  plans  to  issue  its  Memorandum 
of  Law  for  migratoPi'  bird  hunting 
regulations  at  the  same  time  the  first  of 
ttie  annual  hunting  rules  ts  completed. 
These  regulations  contain  no 
mfomiation  colleclions  subiecl  tc  Office 
of  Management  and  Budget  rmn'ew 
under  the  Paperwork  Reduction  .Act 

Authorship 

The  primary  author?  of  tiiis  pre:  posed 
rulemaking  are  Robert  I  Blohm  and 
William  O,  Vogei.  Office  of  MiErstory 
Bird  Management 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements 
Transportation.  Wildlife. 

The  rules  that  eventually  will  he 
promulgated  for  the  1993-94  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treetv  Act  (July  3   IQIP). 


ii'^  amended,  hfi  1, '  S  C  7(n-7i  i  i,  the 
I'.sh  find  W,!lfiiife  Irniirovi^rriHnt  Ail 
,'■..)'.'>' in 'twr  H    1  <'}^H  \   US  arnenow, ,  ■  i  h 
U.S.C.  71  ;i'  sico  'itH  Fi^h  811(1  VV;!,:,i'!B 
Act  of  1956  [August  6.  l^So).  ab 
amended,  (16  U.S.C  742  a— d  and  •— 

i). 


fpi^- 


1993. 


Acting Dtnctor.  US  Fifh and  WSdiife 
Service. 

PropfWwi  ki'Xiiidl icm*  i  ,■  ArtW'H'^'.!  kjii  t(,,r 
1993 -';H  i.nii\  tl  iii.il nj;,  S-t-jMrn.*,  c.i 
Certaui  Mi,fc:,f«»ii>r\  (,ja,m,»'  .hirsih 

Pursuant  :  '  .  '•  ird  Treaty 

Act  and  dele.    ■  ■      s  the 

Director  approved  the  following 
proposed  frameworks  which  prescribe 
season  lengths,  bag  limits,  shooting 
hours,  and  outside  dates  within  wnidi 
States  may  select  seasons  for  certain 
migratory  game  birds  betvreen 
September  1, 1993,  and  March  10, 1994. 

General 

Dates:  All  outside  dates  noted  below 
are  Inclusive. 

ShcMting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  •»  f  't 
sunrise  to  stinset  daily. 

Possession  Ltm/'tsi  UaWs^s     :>er,*  se 
specified,  poesession  Limiii.  niv.  t  w><  e 
the  daily  biaig  limit. 

Area.  Zone,  and  Vnn  lmt'm  ; ipitoi.i 

Geographic  oesr-npiuons  ti.fli  ,:lJ'fMr  f'roii) 
those  piif,)iisheo  .r;  ine  Au^iusi  il,  \':f\n,. 
,f-ederai  Register  ,«'  ''-•"  KR  .irl'i^.,  «,re 
!  !imaine<'i  .ui  a  taint  pKiriioi,  ui  ic.i* 
■',«  urneci* 

Nidurning,  fVivrfS 

Outstdt  IhiU'*.   i,t4-t! v*'ner,'  V[>U'*i;.t,»«:i,!  i 
and  January  l,-),  excep*!  a*  cn.'it-irwiMi 
provided,  Maiw  iiitiv  "wiw  •  i.ur.it ;!(),, 

sessons  ariii  oau>'  !,wy  t.iiiii.H  af  '.•■.. uv^t,- 

Eastem  M:inc;i:frr)ent  Unit  (All  States 
east  ofthr  Ms<:ssippi River,  and 

Louisiana; 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  Hmlt  of  15. 

Zoningand  Split  Spii!^>n^  St  ite*  n  «, 
select  hunting  sea^;   :;s   :   t.j.  :     f    ,vc. 
zones.  The  seaS'. in  witn,>;i  sai.ti  z.viif  ;r.r_, 
be  split  into  not  more  than  it: rem 
periods.  The  hun'ire  8«*fi.v:in»  in  lb* 
South  Zones  of  AlfaL>ama,  Florida. 
Geo^^.a,  Loui&ianfi.  and  ,MisKiss.ippi  ;nsv 
commence  no  earlier  than  .Septemtwr 
20.  Regij,6t;i:)ri.s  fi.'r  S:>^><  and  fK>«»e«*,ian 
limits,  season  length,  and  Ehcx>ting 
hours  muiit  be  uniform  withm  fif>e<:jf-c  • 
hunting  7.cne», 
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Central  Management  Unit  (Arkansas. 
Colorado,  Iowa.  Kansas.  Minnesota. 
Mjssoun,  Montana.  Sebraska,  Sew 
Mexico.  North  Dakota,  Oklahoma. 
South  Dakota.  Texas,  and  Wyommgj 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons  States  mav 
select  hunting  seasons  in  each  of  two 
rones.  The  season  within  each  zone  may 
be  split  into  not  more  than  lhr«e 
periods  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  two  periods,  except 
m  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
winged  dove  frameworks) 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  Januar\-  25;  and  for  the 
South  Zone  between  September  20  and 
lanuary  25. 

C.  Each  rone  may  have  a  daily  bag 
limit  of  12  doves  (15  under  the 
alternative)  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves  and  no  more  than  2  of  which  may 
be  white-tipped  doves,  with  the 
following  exceptions 

1.  Dunng  the  special  white-wmged 
dove  season,  the  daily  bag  limit  may  not 
exceed  10  white-winged.  moummg,  and 
white-tipped  doves  in  the  aggregate,  of 
which  no  more  than  5  may  be  mourning 
doves  and  2  may  be  white-tipped  doves. 

2  In  Cameron,  Hidalgo,  Starr,  and 
Willacy  Counties,  the  daily  bag  limit 
may  not  exceed  12  doves  (15  under  the 
alternative)  in  the  aggregate,  of  which 
no  more  than  2  may  be  white-wmged 
doves  and  2  may  be  white-tipped  doves. 

D.  Except  as  noted  above,  regulations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
uniform  within  each  hunting  zone. 

Western  Management  Unit  (Arizona, 
California,  Idaho.  Sevada.  Oregon, 
Utah,  and  Washington) 

Hunting  Seasons  and  Daily  Bag 
Limits 

Idaho.  Nevada,  Oregon,  Utah,  and 
Washington — Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  may  not  exceed  10 
moummg  and  white-wmged  doves  in 
the  aggregate). 

Arizona  and  California — Not  mure 
than  60  days  whJth  may  be  split 
between  two  periods,  September  1-15 


and  November  1  ■  January  15  In 
Arizona,  the  daily  bag  limit  is  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves.  Ln 
California,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

White-winged  Doves 

Hunting  Seasons  and  Daily  Bag 
Lmits: 

Except  as  shown  below,  seasons  in 
.\nzona,  California.  Flonda,  Nevada, 
New  Mexico,  and  Texas  must  be 
concurrent  with  mourning  dove 
seasons. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days 
running  concurrently  with  the  first 
segment  of  the  moummg  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves. 

In  Florida,  the  daily  bag  limit  may  not 
exceed  12  mourning  and  white-wini,;ed 
doves  (15  under  the  alternative)  in  the 
aggregate,  of  which  no  more  than  4  may 
be  white-winged  doves 

In  the  Nevada  counties  of  Clark  and 
Nye,  and  in  the  California  counties  of 
Imperial,  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

In  New  Mexico,  the  daily  bag  limit 
may  not  exceed  12  mourning  and  white- 
winged  doves  (15  under  the  alternative) 
in  the  aggregate. 

In  Texas,  the  daily  bag  limit  may  not 
exceed  12  mourning,  white-winged,  and 
white-tipped  doves  (15  under  the 
alternative)  in  the  aggregate,  of  which 
not  more  than  6  may  be  white-winged 
doves  and  not  more  than  2  may  be 
white-tipped  doves;  except  in  Cameron. 
Hidalgo.  Starr,  and  Willacy  Counties 
where  the  daily  bag  limit  may  include 
no  more  than  2  white-wmged  doves  and 
2  white-tipped  doves. 

In  addition,  Texas  may  also  select  a 
hunting  season  of  not  more  than  4  days 
for  the  special  white-winged  dove  area 
of  the  South  Zone  between  September  1 
and  September  19.  The  daily  bag  limit 
may  not  exceed  10  white-winged, 
mourning,  and  white-tipped  doves  in 
the  aggregate,  of  which  no  more  than  5 
may  be  mourning  doves  and  2  may  be 
white-tipped  doves. 

Band-tailed  Pigeons 

Pacific  Coast  States  California, 
Oregon,  Washington,  and  Nevada 

Outside  Dates:  Between  September  1 5 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  9  consecutive 


days,  with  bag  and  possession  limits  of 
2  and  2  band-tailed  pigeons, 
respectively, 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 
7. 

Four-Corners  States  Arizona, 
Colorado,  New  Mexico,  and  Utah. 

Outside  Dates:  Between  September  1 
and  November  30 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
davs,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Permit  Requirement  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  m  each  of  two  zones. 
The  season  in  the  South  Zone  may  not 
open  until  October  1. 

Rails 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1  and  January  20  on  clapper,  king,  sora, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 
two  segments. 

Daily  Bag  Limits: 

Clapper  and  King  Rails — In  Rhode 
Island,  Connecticut,  New  Jersey. 
Delaware,  and  Maryland.  10.  singly  or 
in  the  aggregate  of  the  two  species  In 
Texas.  Louisiana.  Mississippi,  Alabama, 
Georgia,  Florida,  South  Carolina,  Nort.h 
Carolina,  and  Virginia.  15.  singly  or  in 
the  aggregate  of  the  two  species. 
Possession  limits  are  twice  tlie  daily  bag 
limit. 

Sora  and  Virginia  Rails — In  tlie 
Atlantic,  Mississippi,  and  Central 
Flyways  and  the  Pacific-Flyway 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
of  the  two  species.  The  season  is  closed 
in  the  remainder  of  the  Pacific  Flyway. 

American  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyivay  may  select  huntmg  seasons 
between  October  1  and  January  31. 
States  in  the  Central  and  Mississippi 
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Fl\-ways  may  select  hunting  seasons 
between  September  1  and  January  31 

Hunting  Seasons  and  Daily  Bag 
Limits  In  the  .Atlantic  FK-way.  seasons 
may  not  exceed  45  days,  with  a  daily 
bag  limit  of  3;  in  the  Central  and 
Mississippi  FK'Wfivs.  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit 
of  5.  Seasons  may  be  split  into  two 
sepnents. 

Zoning:  New  Ierse\'  rnev  select 
seasons  in  each  of  two  zones.  The 
season  in  eacii  zone  may  not  exceed  35 
days. 

C-ommon  Snip^ 

and  Febniary  IH.  Exi.ef,"   m  Nlaiiie, 
Vermont,  New  Hamps?:;.'*- 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York.  New  ]ersey, 
Dt^iawa-e.  Mary  land,  and  Virginia,  the 
season  ni'.st  end  ud  later  than  lanuarv 
31. 

Hunting  Seasons  and  Daiiv  Ba^ 
Limits:  Seasons  may  not  exceed  107 
days  and  may  be  split  into  two 
segments.  The  daily  bag  hmit  is  8  sni;.:)*!, 

CMmmoB  .Moorhens  and  Purple 
Gallinule« 

Outside  Dates-  Between  September  1 
and  January  20  in  the  Atlantic. 
Mississippi,  and  Central  Flyways.  States 
;n  the  Pacific  Flv^'A-ay  have  been  allowed 
to  select  their  hunting  .seasons  between 
the  outside  dates  for  the  season  on 
ducks;  therefore,  they  are  late-season 
frameworks  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Lim.its:  Seasons  may  not  exceed  70  da\  s 
m  the  Atlanta    Mississippi,  and  Central 
FlvTveys  Seasons  may  be  spht  into  two 
segments.  The  daily  bag  limit  is  15 
common  moorhens  and  purple 
gaUmules,  singly  or  m  the  aggregate  of 
the  two  species. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central  Flyway: 

Outside  Dates  Between  September  1 
and  February  28. 

Hunting  Seasons  Seasons  not  to 
exceed  58  consecutive  days  may  be 
selected  in  designated  portions  of  the 
following  States:  Colorado,  Kan.sas, 
Montana,  North  Dakota,  South  Dakota. 
and  Wyoming.  Seasons  not  to  exceed  93 
consecutive  days  may  be  selected  in 
designated  portions  of  Lhe  following 
States:  New  Mexico,  Oklahoma,  and 
Texas. 

Daily  Bag  limits:  3  sandhill  cranes. 

Permits.  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  in  his  possession  while 
hunting. 


Special  Seasons  in  the  Central  and 
Pacific  Flyways : 

Arizona,  Colorado,  Idaho,  Mijiitaiift 
New  Mexico,  Utah,  and  Wyomink  iTdv 
seie<:t  seasons  for  hunting  sarc.'ull 
cranes  witiun  the  range  of  tiie  Rocky 
Mountain  Population  subject  to  the 
following  conditions 

Outside  Dates:  Between  September  1 
and  Januan,'  31 

Hunting  Seasons.  The  season  m  any 
State  or  zone  may  not  exceed  30  days. 

Bag  limits.  Not  to  exceed  3  daily  and 
not  to  exceed  9  per  season. 

Permits:  Participants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  while  hunting. 

Other  provisions:  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  xpedes,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Pacific 
Flyway  Councils.  All  hunts  except  those 
in  .Arizona,  New  Mexico  (Middle  Rio 
Grande  Vaiiey],  and  Wyoming  will  be 
e:>.penmenta) 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates  Between  September  15 
and  January  20 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  limit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea  duck  species, 
of  which  no  more  than  4  may  be  scoters. 

Daily  Bag  Limits  During  the  Regular 
Duck  Season:  Within  the  special  sea 
durJt  areas,  during  the  regular  duck 
season  m  the  -Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  dunng  the  regular  duck 
season  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  they  must  be 
included  in  the  regular  duck-season 
daily  bag  and  possession  limits. 

Areas  In  all  coastal  waters  and  all 
wate.'^  of  nvers  and  sfeams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hamp,shire,  Massachusetts,  Rhode 
island,  Connecticut,  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  m  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  jf  the  .''itlantic  Ocean  and  in  any 
tidal  waters  of  any  be\  whicJi  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware, 
Marj'land.  North  Carolina  and  Virginia, 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 


designated  as  spA.sal  sea  d;;!  i  t;i„;.n'iiig 
■i^bfls  vindHr  'he  rii;r:!'  n^  r>,<W',. ,,-i' ; 'H;,6 
■  ■:';,i"t'0  l''"i  *':n  :►-••-;«-,"',; 'i  ,•  SirilMS 

September  Teat  S^^ason 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  he  selected  by 
Alabama.  Arkansas,  Colorado  (Central 
Flyway  portion  only),  Illinois,  Indiana. 
Kansas.  Kentucky,  Louisiana, 
Mississippi,  Missouri,  New  Mexico 
(Central  Flyway  portion  only),  Ohio, 
Oklahoma,  Tennessee,  and  Texas  in 
areas  delineated  by  State  regulations. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  9  consecutive 
days,  with  a  daily  bag  limit  of  4  teal. 

Shooting  Hours:  From  sunrise  to 
sunset  daily. 

Special  S»^  p  t  f  ■ ;  1 1  bp  r  T  (=  a  I  ^N' :  >*  ,:h  j  r>  i,)  ( k 
Seasons 

Florida:  An  experimental  5- 
consecutive-day  season  may  be  selected 
in  September.  The  daily  bag  Umit  may 
not  exceed  4  teal  and  wood  ducks  in  the 
aggregate. 

Tennessee  and  Kentucky:  In  lieu  of  a 
special  September  teal  season,  an 
experimental  5-consecutive-day  season 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  teal  and 
wood  ducks  in  the  aggregate,  of  which 
no  more  than  2  may  be  wood  ducks. 

Special  Laxly  Canada  CiXiM?  S€aM>M 
Atlantic  Flyway 

Hunting  Seasons:  Exp>erimental 
Canada  goose  seasons  may  be  selected 
by  Maryland,  Massachusetts,  New 
Jersey,  New  York,  North  Carolina, 
Pennsylvania,  and  Virginia.  Areas  open 
to  the  hunting  of  Canada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 

Outside  Dates:  Between  September  1 
and  September  10,  except  that  the 
closing  date  is  September  15  in 
Maryland,  Massachusetts,  New  Jersey. 
New  York,  Virginia  and  southeastern 
Pennsylvania,  and  September  30  in 
North  Carolina. 

Ekiily  bag  limits:  Not  to  exceed  5 
Canada  geese. 

Mississippi  Flyway 

Hunting  Seasons:  Canada  goose 
seasons  of  up  to  10  consecutive  days 
may  be  selected  by  Indiana,  Michigan, 
Minnesota,  Missouri,  Ohio,  and 
Wisconsin.  The  seasons  in  the  following 
States  and  portions  of  States  are 
experimental:  Indiana;  Missouri;  Ohio; 
in  Michigan,  that  portion  of  the  Upper 
Peninsula  previously  open  to  the 
hunting  of  Canada  geese  in  early 


Sept 


l:i'.,  rti 


on  of  the  Lower 
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Peninsula  including  Oceana,  Newaygo, 
Mecosta.  Isabella.  Midland,  and  Bay 
Counties  and  all  counties  north  thereof, 
in  Minnesota,  the  Fergus  Falls- 
Alexandna  ard  Southwest  Canada 
Goo98  Zone*.  Arses  open  lo  the  hunting 
of  Canada  geese  must  be  doscnbed, 
delineated,  and  designated  as  such  la 
each  State's  hunting  regulations 

Outside  Daxea   Between  Sept^rbe:  1 
and  September  10.  except  in  Missoun. 
where  the  outside  dates  are  October  1 
and  October  15.  and  Minnesota,  where 
the  closing  date  is  September  15 

Daily  Bag  Umits:  Not  to  exceed  5 
Canada  geese 

Pacific  Flyway  ' 

Wyoming  may  select  a  September 
season  on  Canada  geese  subject  to  tiie 
following  conditions: 

1  The  season  must  be  concurrent 
with  the  September  portion  of  the 
sandhill  crane  season. 

2.  Hunting  will  be  by  State  permit 

3.  No  more  than  150  permits,  in  total, 
may  be  issued. 

4.  Each  permittee  may  take  no  more 
than  2  Canada  geese  per  season. 

Utah  may  select  an  experimental 
special  season  on  Canada  geese  in  Cache 
County  subject  to  the  following 
conditions: 

1.  Not  to  exceed  4  days  during 
September  1-15 

2.  Hunting  will  be  by  State  permit 

3.  Not  more  than  200  permits  may  be 
issued 

4.  Each  permittee  may  tak«  no  more 
than  2  Canada  geese  per  season. 

Oregon,  in  the  Lower  Columbia  River 
Zone,  may  select  a  season  oa  Canada 
geese  subject  to  the  following 
conditions: 

1,  The  season  length  is  12  days  during 
September  1-12 

2.  The  daily  bag  limit  is  3  Canada 
geese. 

Oregon,  in  the  Northwest  2^ne.  may 
select  a  season  on  Canada  geese  subject 
to  the  following  conditions: 

1 .  The  season  will  be  experirapntal 

2.  The  season  length  is  12  days  during 
September  1-12 

3.  Each  permittee  may  take  no  more 
than  2  Canada  geese  p^  day 

Washington  may  sf  lea  a  season  on 
Canada  geese,  subject  to  the  foiiawing 
conditions,  m  tne  Lower  Columbia 
River  2Lone: 

1.  The  season  length  is  12  dd\'s  dunng 
September  1-12. 

2.  The  daily  bag  limit  is  3  Canada 


UMI 


Outside  Dates:  Between  September  1 
and  lanuary  26. 

Hunting  Seasons:  AJasta  may  select 
107  consecutive  days  ior  waterfowl, 


sandhill  crunes  and  common  snipe  in 
each  of  fivp  zunes  The  saason  may  be 
spill  wiLboui  ptjnaity  \n  ihe  kodiax 
Zone.  The  seasons  ui  eac-h  zone  must  be 
concurrent 

Closures  The  season  is  closed  on 
Canada  geese  from  Ur.imai  Pass 
westward  in  the  Aleutian  L.land  chain. 
The  hunting  season  is  closed  on 
Aleutian  Canada  geese,  cackling  Canada 
gessa.  emperor  geeee.  sptictacled  eiders. 
and  Staller's  aiders. 

Daily  B<ig  and  Possess icn  limits: 

Duuks — K,Kcept  as  noted,  a  basic  daily 
bag  limit  of  .i  and  a  possession  limit  of 
15  ducks  Daily  ba^  and  possession 
hmits  in  the  North  Zone  are  8  and  24. 
and  in  the  Gulf  Coast  Zone  they  are  6 
arid  18.  rt.»sp<ictiveiy  The  basic  Umits 
rnav  include  no  more  than  2  pintails 
daily  and  6  in  pos.s«s,sion.  and  2 
ciinvastwii-S  daiiv  and  6  in  possession. 

hi  addition  to  the  basic  limit,  there  is 
a  dailv  bag  iimit  of  15  and  a  possession 
l.mit  of  30  scoter  common  and  king 
eiders,  oidsquaw  harlequin,  and 
rommon  and  red-breasted  mergansers. 
singly  or  in  the  aggregate  of  these 
s;>K:ies 

Ge*»se — A  basic  daily  bag  limit  of  6,  of 
which  not  more  than  4  nwy  be  greater 
whitw- fronted  or  Canada  geese,  singly  or 
In  the  aggregate  of  these  species. 

Brant — A  daily  bag  Hmit  of  2. 

Common  snipe — .\  daily  beg  hmit  of 
8 

Sandhill  cranes — A  daily  bag  limit  of 
3 

Tundra  swans — An  open  seasons  for 
tundra  swans  may  be  selected  subject  to 
the  followmg  rnnditions; 

t.  S<}  morv  than  300  p*Tmits  mey  be  issued 
in  GMl  ■  22  authonzitiR  each  pertnini»e  to 
Ui'tB  1  tundra  swan  fwr  season. 

2.  No  man  taan  biK)  p#ini;ts  may  b«  issued 
during  thfl  enperimentai  season  in  GMU  18. 
Nn  mure  thuD  1  tundra  swan  may  t>e  taitan 

3.  The  seasons  tr.ust  be  concurrent  with 
other  migratory  bir(i  saasoris. 

4  Thp  appropriate  State  agency  must  issue 
i,>"rTr.;ts,  obtain  harv<»<;<  and  hunter- 
paficipaMon  data,  and  report  ttie  results  of 
this  hunt  to  ttie  .'varvif  p  -jv  lune  1  of  the 
foikwHagyear. 

Hawaii 

Outside  Dates  Between  September  1 
and  January  15 

Hunting  Si^sons  Not  more  than  60 
days  (70  under  the  alternative)  for 
mourning  doves 

S'le  Linuts  Not  to  exceed  15  (12 
under  t.^e  alternative)  mourning  doves. 

\'o:p  Mourning  doves  may  be  taken 
in  Hawaii  m  accordance  with  shooting 
hours  and  other  regulations  set  by  the 
State  of  Hawaii,  and  subject  to  the 
applicable  provisions  of  50  GFR  part  20. 


Puerto  Rico 

Doves  and  Pigeons: 

Outside  Dates  Between  September  1 
and  January  15. 

Hu/]t;ng  Season.s  Not  more  than  60 
days. 

Daily  Bag  and  Possession  Umits:  Not 
to  exceed  10  Zenaida.  moum-ne  and 
white-winged  doves  and  scaly-naped 
pigeons  in  the  aggregate,  no  more  than 
5  of  which  may  be  scaly-naped  piaeor.s. 

Closed  Areas:  There  is  no  open  season 
on  doves  or  pigeons  \n  the  following 
areas:  Municipality  of  Culebra, 
Etesecheo  Island,  Mona  Island,  El  Verde 
Closure  Area,  and  Cidra  Municipality 
and  adjacent  areas, 

Ducks,  Coots,  Moorhens,  Gaiiinules,  and 
Snipe: 

Outside  Dates:  Between  October  1  and 
January  31 

Hunting  Seasons:  Not  more  tlian  55 
davs  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segments. 

Daily  Bag  Limits: 

Chicks — Not  to  exceed  3. 

Common  moorhens — Not  to  exceed  6. 

Common  snipe — Not  to  exceed  6. 

Closures:  The  season  is  closed  on  the 
ruddy  duck,  white-cheeked  pintail, 
West  Indian  whistling  duck,  fulvous 
whistling  duck,  and  masked  duck, 
which  are  protected  by  the 
Commonwealth  of  Puerto  Rico.  The 
season  also  is  closed  on  the  purple 
gallinule,  American  coot,  and  Caribbean 
coot. 

Closed  Areas:  There  is  no  open  season 
on  ducks,  common  moorhens,  and 
common  snipe  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island. 

Virgin  Islands 
Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

Closed  Areas:  There  is  no  open  season 
for  migratory  game  birds  on  Ruth  Cay 
(just  south  of  St.  Croix). 

Local  Names  for  Certain  Birds: 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove,  also  known  as 
Barbary  dove  or  partridge;  Common 
ground-dore,  also  known  as  stone  dove. 
tobacco  dove.  rola.  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon. 
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Ducks: 

Outside  DatPf  B^'tween  December  1 
and  January  31 

Hunting  Seo.sons;  Not  more  than  5"^ 
conse<.njt:ve  days. 

Daily  Bag  Limits:  Not  to  exret-d  ? 
ducks. 

Closures  The  season  is  closed  on  the 
ruddy  duck,  white-cheeked  pintail, 
West  [ndian  whistling  duck,  fulvous 
whistling  duck,  and  masked  duck. 

Special  Falconrv  Rei^ulations 

Falconi^'  is  a  permitted  meflns  of 
teidng  migratory  game  birds  m  any  Sta;p 
meeting  Federal  falconry  standards  m 
50  CFR  21.29fk).  These  States  may 
select  an  extended  season  for  tabng 
migratory  game  birds  in  accordance 
with  the  following; 

Extended  Seasons:  For  all  hunting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  any  special  or  expenmental 
seasons  shall  not  exceed  107  days  for 
ar,y  species  or  group  of  species  m  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximum  of  3 
segments 

Framfiwork  Dates  Seasons  must  fall 
between  September  1  and  March  10. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratorv  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  m  the  aggregate 
during  extended  falconrv  seasons,  any 
special  or  experimental  seasons,  and 
regular  hunting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
hunting  hours,  apply  to  falconrv  m  each 
State  listed  in  50  CFR  21. 29{k)  Regular- 
season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  falconry  bag  hmit 
is  not  in  addition  to  gun  limits 

.Area,  Unit,  and  Zone  Descriptions 

Except  for  tl-.e  following  descnptiors, 
the  Service  does  not  propose  any 
changes  to  those  zone,  area,  and  unit 
descriptions  published  in  the  August 
21,  1992.  Federal  Register  (at  57  FR 
38212).  The  Sen'ice  will  publish 
descriptions  of  all  early-season  areas, 
units,  and  zones  in  the  early-season 
final  frameworks. 

Centra!  Flyway  portion  of  the 
following  States  consists  of: 

Colorado:  That  area  lying  east  of  the 
Continental  Divide. 

Montana:  That  area  lying  east  of  Hill, 
Chouteau,  Cascade,  Meagher,  and  Park 
Counties. 

New  Mexico:  That  area  lying  east  of 
the  Continental  Divide  but  outside  the 
Jicarilla  Apache  Indian  Reservation. 


Wyoming:  That  area  Iving  east  of  the 
Continental  Divide. 

The  remaining  portions  of  llibse  Stales 
HT-e  in  the  Patiific  Flvway. 

Mjurning  and  Wmte- winged  Doves 

Alabama 

South  Zone  Ba.dwm,  Bartwur, 
Coffee.  Covington.  Da'm.  Escambia, 
Gene\'a,  Henry.  Houston,  and  Mobile 
Counties. 

North  Zone  Remainder  of  the  State. 

Florida 

Northwest  Zone:  The  counties  of  Bay, 
Calhoun.  Escambia,  Franklin,  Gadsden, 
Gulf,  Holmes,  lackson,  Liberty, 
Okaloosa,  Santa  Rosa,  Walton, 
Washington.  Leon  (except  that  portion 
north  of  U  S  Highwfiv  27  and  east  of 
State  Road  155),  Jefferson  (south  of  U.S. 
Highway  27,  west  of  State  Road  59  and 
north  of  US  iiiw^way  98),  and  Wakulla 
(except  that  portion  south  of  U.S. 
Highwfi\  '-tP'  ar.d  east  of  the  St.  Marks 
Ri\>-'r' 

S.  :;.*i  -..ine:  Remainder  of  State. 

Special  September  Goose  Seasons: 

Atlantic  Flyway 

Maryland 

Open  Area:  Counties  of  Garret. 
Allegany  Washington,  Frederick, 
Carre!  Harford,  Baltimore,  Howard, 
Montgomery,  Prince  Georges,  Anne 
Arundel  Calvert,  Charles,  and  St. 
Mary's 

Sew  Jprsev 

Open  .Area  That  portion  of  New 
Jersey  within  a  continuous  line  that 
runs  east  along  the  New  York  State 
boundary  line  to  the  Hudson  River;  then 
south  along  the  New  York  State 
boundary  to  its  intersection  with  Route 
440  at  Perth  Amboy;  then  west  on  Route 
440  to  its  intersection  with  the  Garden 
State  Parkway;  then  south  on  the 
Parkway  to  its  intersection  with  Route 
70;  then  west  on  Route  70  to  its 
intersection  with  Route  206;  then  south 
on  Route  206  to  its  intersection  with 
Route  54:  then  south  on  Route  54  to  its 
intersection  with  Route  40;  then  west  on 
Route  40  to  its  intersection  with  the 
New  Jersey  Turnpike;  then  south  on  the 
Turnpike  to  the  Delaware  State 
boundary  line,  then  north  on  the 
Delaware  State  boundary  line  to  its 
intersection  with  Ifie  Pennsylvania  State 
boundary:  then  north  on  the 
Penn.sylvania  boundary  in  the  Delaware 
River  to  its  intersection  with  the  New 
York  State  boundary. 

Spv,-  York 

Northern  Area  .\\\  or  portions  of  St. 
Lawrence  County;  see  State  hunting 
regulations  for  area  descriptions. 

Western  Area  Counties  of  Erie, 
Cattaraugus,  Chautauqua,  Niagara, 


Orieaiis,  and  ('jftnpM^,  snc^:  prin^oni.  uf 
VV\(uiiins  Lr-Higston.  .Allegany  and 
MHutKin  t.oiin!  iH-s 

,s.  ..if,  Hast  .--'■:  ,*-",',  All  of  Rockland, 
Wesiu.t'stf-r      laiigb.  Putnam,  DutchMS, 
Columr.'j  (s;  1  Rensselaer  Counties,  and 
ponK.)n.«  i,:(  :■•,,., ::v,fin, Delaware,  r's't^'' 
Cre*^np  .A..')ri:  v    '•M.henectady,  Saraioge. 
\  *•  H  r^  I    a  I ;  1  v\  ashington  Counties. 

Pennsylvania 

Northwestern  Early-Season  Goose 
Area— ( ,<  i,;i  les  of  Butler,  Crawford, 
Ene,  ana  .MtiiTiier. 

Southeastern  Early-Season  Goose 
Area — Counties  of  Berks,  Bucks, 
Chester,  Delaware,  Lehigh,  and 
Montgomery. 


V 


-jroa 


O^  en  .Area:  Counties  of  Albemarle, 
Caroline,  Charles  City,  Culpep>er, 
Fairfax,  Fauquier,  Fluvanna,  Goochland, 
Greene,  Hanover,  Henrico,  James  Qty, 
Loudoun,  Louisa,  Madison,  New  Kent, 
Orange,  Prince  William.  Rappahannock, 
Spotsylvania,  Stafford,  and  York. 

Wiss^ssipoi  Fi'v'WBy 

Minnesota 

Twin  Cities  Metro  Zone:  All  of 
Hennepin  and  Ramsey  Counties. 

In  Anoka  County;  the  municipalities 
of  Andover,  Anoka,  Blaine,  Centerville, 
Circle  Pines,  Columbia  Heights,  Coon 
Rapids,  Fridley,  Hilltop,  Lexington, 
Lino  Lakes,  Ramsey,  and  Spring  Lake 
Park;  that  portion  of  Columbus 
Township  lying  south  of  Coiuity  State 
Aid  Highway  (CSAH)  18;  and  all  of  the 
municipality  of  Ham  Lake  except  that 
portion  described  as  follows: 

Beginning  at  the  intersection  of  CSAH 
18  and  U.S.  Highway  65,  then  east  along 
CSAH  18  to  the  eastern  boundary  of 
Ham  Lake,  north  along  the  eastern 
boundary  of  Ham  Lake  to  the  north 
boundary  of  Ham  Lake,  west  along  the 
north  boundary  of  Ham  Lake  to  U.S.  65. 
and  south  along  U.S.  65  to  the  point  of 
begiiming. 

In  Carver  County;  the  municipalities 
of  Carver.  Chanhassen.  Chaska.  and 
Victoria;  the  Townships  of  Chaska  and 
Laketown;  and  those  portions  of  the 
municipalities  of  Cologne,  Mayer, 
Waconia,  and  Watertown  and  the 
Townships  of  Benton,  Dahlgren, 
Waconia,  and  Watertown  lying  north 
and  east  of  the  following  described  line: 

Beginning  on  U.S.  212  at  the 
southwest  comer  of  the  municipaUty  of 
Chaska.  then  west  along  U.S.  212  to 
State  Trunk  Highway  (STH)  284,  north 
along  STH  284  to  CSAH  10,  north  and 
west  along  CSAH  10  to  CSAH  30,  north 
and  west  along  CSAH  30  to  STH  25. 
west  and  north  along  STH  25  to  CSAH 
10,  north  along  CSAH  10  to  the  Crrver 
County  Line,  and  east  along  the  Carver 


County  line  lo  the  H«nnepin  County 
Line. 

In  Dakota  County;  th«  muniapahties 
of  Apple  Valley,  Bumsviile,  Ca^an, 
Fmoiiigtoa.  Hattingt.  Invw  Crov« 
Haighta,  Lak*vili«.  Lilydtk.  M«ndoU. 
MamloU  HsigfaU.  RoMmont.  South  St 
Paul,  Sunfiah  Lake,  and  West  St  Paul; 
and  the  Township  of  Ninin^ar. 

In  Scott  County;  the  munidpalitie*  of 
Jordan.  Prior  Lakk  Savage  and 
Shakopee;  and  the  Tovmships  of  Credit 
River,  JacJtion,  Louisville,  St.  Lawrence. 
Sand  Creek,  and  Spring  Lake. 

In  Washington  County;  the 
municipahties  of  Afton.  Bayport. 
Birchwood,  Cottage  Grove.  Deilwood. 
Forest  Lake,  Hastings.  Hugo,  LaJte  Elrao 
Lakeland.  Lakeland  Shores.  Landfall 
Mahtomedi,  Marine.  Newport,  Oakdai«. 
Oak  Park  HeighU.  Pine  Springs,  St. 
Croix  Beach,  St.  Mary's  Point,  St  Paul 
Park.  StiUvratar.  White  Bear  Lake, 
Wiliemia.  and  Woodbury,  the 
Townshipa  of  Baytown,  Denmark. 
Grant.  Gray  Cloud  Island.  Mav, 
Stillwater,  and  West  Lakeland,  that 
portion  of  Forest  Lake  Township  lying 
south  of  STH  97  and  CSAH  2;  and  those 

f)ortions  of  New  Scandia  Township 
ytag  south  of  STH  97  and  a  line  due 
east  from  the  Intersection  of  STH  97  aiid 
STH  95  to  the  eastern  border  of  the 
State 

Fer^ua  Falls/'Alexandna  Canada 
Goose  Zone^Ail  or  portions  of  Beckijr. 
Clay.  Douglas.  Grant.  Otter  Tail,  Pop«. 
Stevens,  Trtvers,  and  Wiikin  Counties 
Southwest  Canada  Gooae  Zone — Aii 
of  Blue  Earth.  CottonwcK)d.  Faribault, 
Jackson.  Lincoln.  Lyan.  Lesueiir,  Martir, 


.^fcLeod.  Murray.  Nicollet.  Nobles, 
Sibiey,  Waseca,  and  Watonwan 
Cx3Tintie«;  that  portion  of  Brown  County 
south  of  State  Hi^way  14,  that  portion 
of  Maeker  County  south  of  State 
Highway  12,  and  that  portion  of 
Renville  f^ounty  east  of  State  Highway 
4 

Ohw 

NortheH.st  Zone — Ashtabula. 
Cuyahoga,  (jeauga,  L&ltM,  Lorain, 
Medina,  For!a«e  .Summit,  and  Trumbuil 
Ck>unt.ies 

Southwest  Zon& — Allen.  Auglaiie. 
B-itler,  Chanipaig:n  Ciark,  Ciunnont, 
Clinton,  [Wka,  De,iawar«.  Fairfield. 
Faytittrt.  Frar.khn.  Grwnia,  Hamilton, 
Hancock.  Ho.-dm.  Laiing,  Logan. 
Madison,  Man<m,  Mercer,  Miami. 
Morrow.  Montgomery,  Preble, 
F'jriuawBy  Putnum.  RafvS,  Shelby. 
Uiii'!"    and  Warren  Cxj unties. 

Pacific  Flyway 

Orphan 

Ljwer  Cokunbia  River  Zone — Those 
pHjr«i(ins  of  Clatsop,  Columbia,  and 
Muit.iomah  Q^unties  within  the 
f'..ilowing  Niundary:  Beginning  at 
Portland.  Oregon,  at  the  sfjuth  end  of  the 
Interstate  5  bndge:  south  on  1-5  to 
Fiiis.^way  30:  west  on  Highway  30  to  the 
town  of  Sven.sen   south  from  Svensen  to 
\'(,)un^8  River  Fails  due  west  from 
YounK,s  River  Falls  to  the  Pacific  Ocean 
Lodiitlirie,  north  along  t,he  coastline  to  a 
f-Miin!  where  Clrtts<:ip  .Spit  and  the  South 
Inftv  mee',.  due  north  to  the  Oregon- 
Washingio.o  border  east  and  south 
along  the  Orwgnrv  Washington  birder  to 


the  1-5  bridge;  south  on  the  1-5  bridge  to 
the  point  of  beginning. 

Northwest  Oregon  Zone — All  of 
Benton.  Qackaxnaa.  Clatsop,  Columbia. 

Lane,  Lincoln,  Linn.  Marion,  Polk, 
MultnooMh,  Tillamook.  Washington. 

and  Yamhill  Counties;  except  for  the 
Lower  Columbia  River  Zone. 

Washington 

Lower  Columbia  River  2kine — 
Beginning  at  the  Washington-Oregon 
border  on  the  1-5  bridge  near  Vancouver. 
Washington;  north  on  1-5  to  Kelso;  west 
on  Highway  4  from  Kelso  to  Highway 
401,  south  and  west  on  highwav  401  to 
Highway  101  at  the  Astona-Mt-gler 
Bridge,  west  on  Highway  ICl  to  Gray 
Drive  in  the  City  of  Ilwaco,  west  on  Gray 
Drive  to  Canby  Road;  southwest  on 
Canby  Road  to  the  North  Jetty; 
southwest  on  the  North  Jetty  to  its  end. 
southeast  to  the  Washington -Oregon 
border;  upstream  along  the  Washington - 
Oregon  border  to  the  point  of  ongin. 

SandhiU  Cranes: 

Central  Ryway 

Texas 

Regular-Season  Open  Arsa — That 
portion  of  the  State  west  of  a  line  from 
the  International  Toll  Bridge  at 
Brownsville  along  U.S.  77  to  Victona; 
US.  87  to  Placedo;  Farm  Road  6J6  to 
Blessing;  State  35  to  Alvin;  State  6  to 
U.S.  290;  U.S.  290  to  Austin,  Interstate 
Highway  35  to  the  Texas-Oklahoma 
border. 
[PR  Doc.  93-16691  Filed  7-12-^3,  S  45  »m| 
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DEPARTMENT  OF  AGRICULTURE 
Font*  S«rv1c« 

Fm  Sch«dui«  for  Communications 
Um« 

AQEMCY:  Forest  Service,  USDA. 
ACTTOM:  Notice  of  proposed  policy; 
request  for  public  comment 


Q)mmission,  and  ar«  grouped  into  3 

r-ate^ones,  as  follows: 


UMI 


summary:  The  Forest  Service  proposes 
to  adopt  a  revised  fee  schedule  f.  >r 
annual  rental  charges  for  certain 
communications  uses  authonzed  on 
National  Forest  System  lands.  This 
proposed  schedule  would  supplement 
fee  scht^H  .:es  for  communications  uses 
adopted  by  Forest  Service  Regions  in 
1989  and  modified  in  1992  The 
proposed  schedule  would  com.plHtti  the 
agency's  efforts  to  establish  annual 
rental  fees  for  all  communications  uses 
in  Forest  Service  Regions  1-6  and  to 
establish  fees  that  reflect  fair  market 
value,  as  required  by  Title  V  of  the 
Federal  Land  Policy  and  Managemv«nt 
Act  of  1976.  Public  comment  is  invited 
DATES:  Comments  must  be  received  in 
writing  by  October  12,  1993. 
AOOAESSES:  Send  written  comments  to 
the  Director,  Lands  Staff  (2720),  Forest 
Service,  USDA,  P  O  Box  96090, 
Washington,  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  poiicrv  in  the 
Office  of  the  Director,  Lands  Staff,  room 
4.  South.  Auditor's  Building,  205  14th 
Street  SW,,  Washington,  DC.  Those 
wishing  to  inspect  comments  are 
encouraged  to  c^l!  ahead  (202  205- 
1367)  to  facilitate  entry  into  tlie 
building. 

F0«  FURTHER  INFORMATION  CONTACT: 
lohn  Anderson,  Lands  Staff,  Ro^;;;  4. 
South.  (202)205-1256. 

SUPPt-EMEKTARY  INFORMATWN: 

Baci(^round  on  Communications  Site 
Fees 

Pursuant  to  statutory  and  regulatory 
authority,  the  Forest  Service  authorizes 
use  of  National  Forest  System  lands  for 
a  variety  of  public,  commercial,  and 
private  activities.  There  are  over  72,000 
authorizations  in  effect  on  these  Fevieral 
lands.  Included  in  this  total  are  about 
6,000  authorizations  for 
communications  uses,  generally  found 
at  high  elevation  locations  and 
involving  the  construction  of  a  building 
and  tower  with  antennae  or  the 
placement  of  one  or  more  antennae 
placed  atop  a  building  owned  by 
another  permittee.  The  agency 
recognizes  13  types  of  communications 
uses;  these  generally  correspond  to 
types  of  communications  licenses 
issued  by  the  Federal  Communications 


GaiegtxY  o*  use 

Typ«  o«  use 

A.  Commeraai 

1   Radio  txoadcast. 

2  TetevtsKxi  broadcast. 

3.  Broadcast  transUitof 

4.  Cabie  and  subscriptton 

televisK)n. 

5.   MotxJe   radio:  commer- 

cial communications. 

6  Cellular  telephone. 

B  Industrial: 

1.  Common  carrier  micro- 

wave re^y 

2.     industriaJ     microwave 

relay 

3     Mooile    radio:    IntemaJ 

communjca  Qons . 

4.    Natural    resourc8/env<- 

ronmentai  monitoring 

5.  Pas^5Jve  reflector 

C  Personal: 

1.  Amateur  radio. 

2.     Personal/private     "re- 

ceive onJy." 

Since  1983.  the  Forest  Service  has 
sought  to  bring  annual  rental  fees  for 
communications  uses  authorized  to  use 
National  Forest  System  lands  to  fair 
marlcet  value.  Section  504(g)  of  the 
Federal  Und  Policy  and  Management 
Art  of  1976  states  "The  holder  of  a 
right-of-way  shall  pay  annually  in 
advance  the  fair  market  value  thereof  as 
determined  by  the  Secretary  granting, 

issuing,  or  renewing  such  right-of-way 

•   •   • " 

Further,  the  Independent  Offices 
Appropriations  Art  of  1952  requires  the 
Federal  Government  to  receive  fees  for 
the  use  of  Federal  lands  and  authorizes 
heads  of  agencies  to  charge  fees  for 
services  or  benefits  provided  by  the 
agency  that  are  fair  and  based  on  fair 
market  value  and  cost  to  the 
Qjvernment  Office  of  Management  and 
Budget  Circular  A-25  implements  and 
^Jrther  defines  the  1952  Act  and  directs 
agencies  to  establish  user  fees  based  on 
sound  business  management  practices. 

Until  1983,  Forest  Service  fees  for 
communications  uses  were  0.2  percent 
of  the  permittee's  investment  plus  5 
percent  of  the  rental  fees  received  by  a 
f>ermitteie  from  suh-tenants  of  the  same 
facility  An  administrative  appeal 
decision  in  1983  concluded  that  this  fee 
formula  did  not  yield  fair  market  value, 
Con.sequently,  in  1985,  the  Forest 
Service,  by  notice  in  the  Federal 
Register  (50  FR  4C574),  adopted 
national  policy  on  administration  of 
communications  sites,  including 
direction  to  its  field  officers  to  use 
current  market  data  to  determine  rental 
fees.  These  fees  were  to  be  determined 
on  a  regional  basis  by  one  of  three 


methods:  Fee  schedules,  individual  site 
appraisals,  or  competitive  bids.  The 
Regional  Foresters  chose  to  use  fee 
schedules.  Surveys  of  lease  transactions 
in  the  private  market  were  completed  in 
1986,  Those  surveys  provided  the 
necessary  information  on  fair  market 
value  and  were  the  basis  for 
development  and  promulgation  of 
proposed  regional  fee  schedules.  Final 
schedules  were  adopted  by  the  Regional 
Foresters  through  publication  in  the 
Federal  Register  from  1987-1989.  These 
schedules  applied  to  communications 
sites  serving  mostly  rural  areas.  The 
notices  explained  that  fees  for  sites 
serving  urban  areas — Los  Angeles,  for 
example — would  be  determined  by  on- 
site  appraisals,  because  the  higher 
values  attached  to  these  sites  were  not 
typical  of  the  transactioss  forming  the 
basis  of  the  fee  schedules.  (See  54  FR 
35031,  August  23, 1989,  for  an  exam.ple 
of  these  regional  fee  schedules.) 

Because  the  agency's  pre- 1985  fee 
policy  for  communications  sites  had  no 
provision  for  updating  fees,  most 
permittees'  fees  had  remained 
unchanged  for  as  long  as  20  years. 
Consequently,  when  the  new  fees  were 
placed  in  effect,  these  permittees  faced 
significant  fee  increases.  This  led  to 
widespread  permittee  complaint  to  the 
agency  and  Congress.  In  response,  in  the 
fiscal  year  1990  appropriations  act  for 
the  agency.  Congress  adopted  an 
administrative  provision  preventing  the 
agency  from  raising  fees  for  existing 
communications  uses  over  the  amount 
in  effect  on  January  1,  1989.  Congress 
also  directed  the  agency  to  review  the 
regional  fee  schedules,  giving  particular 
emphasis  on  how  the  schedules  affected 
rural  communities  in  the  western  U.S., 
and  report  its  findings  to  the  House  and 
Senate  Appropriations  Committees, 
The  congressional  action  did  not 
prohibit  the  agency  from  estabUshing 
fees  at  fair  market  value  for 
communications  uses  occupying  new 
facilities  after  January  1,  1989.  Under 
existing  statutory  and  regulatory 
authority,  the  agency  has  proceeded  to 
require  those  obtaining  permits  after 
January  1,  1989,  and  occupying  new 
facilities  to  pay  annual  rental  fees  based 
on  fair  market  value. 

To  provide  the  factual  basis  for  the 
congressionally  mandated  report, 
appraisers  of  the  Forest  Service  and 
Bureau  of  Land  Management  conducted 
intensive  appraisals  of  12  individual 
communications  uses  located 
throughout  the  western  U.S.  Over  100 
owners  or  lessees  of  private 
communications  sites  were  contacted  to 
gain  information  on  lease  fees  and 
terms.  The  report  submitted  to  the 
Appropriations  Committees  in  April 
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1991  recommended  several  changes  to 
the  previously  adopted  regional 
schedules.  These  recommendations 
were  incorporated  as  modifications  to 
the  1989  fee  schedules  through  regional 
notices  sent  to  communications  site 
permittees  in  1992. 

Congress,  however,  folt  that  the 
agency's  fee  ripterrnination  process  was 
flawed  and  that  its  ptrinittees  had  not 
had  a  sufScient  opportunity  to 
participate  in  thfl  analysis  and  report. 
Consequently,  the  prohibition  on  fee 
inCTeaiies  for  uses  authorized  prior  to 
1989  was  continued  and  was  extended 
to  include  commurac^tions  sites  on 
Kind.';  administered  by  the  Bureau  of 
Land  Management.  The  ri&--.al  year  1991 
appropriations  art  provision  did  allow 
both  agencies  to  increase  their  fees  for 
existing  uses  up  to  1.5  percent  over  those 
fees  in  effect  on  January  1,  1989. 

In  September  1891,  the  Forest  St^rvice 
contracted  with  a  private  independent 
appraiser  to  appraise  all 
communications  uses  at  12  National 
Forest  mountain  top  sites  throughout 
the  western  U.S.  that  served  urban 
areas.  This  appraiser,  following  uniform 
appraisal  practices,  examined  pnvate 
leases  on  lands  similar  to  those 
administered  by  the  agency  and  serviiig 
urban  populations  in  Albuquerque. 
Tucson,  Flagstaff,  Boise,  Missoula,  San 
Diego,  and  the  Los  Angeles  Basin.  The 
appraisals  were  completed  and  accepted 
by  the  agency  in  March  1993. 

The  appraised  values  for  these  sites 
confirmed  the  influence  of  population 
on  communications  site  rental  value. 
For  example,  the  appraiser  concluded 
that  the  annual  value  for  television 
broadcast  transmitters  in  the  Los 
Angeles  area  was  $75,000,  while 
comparable  leases  on  sites  serving  low 
population  areas  in  the  Intenor  \Vest 
were  in  the  $5,000  range.  Rental  fees  for 
commercial  mobile  radio  ranged  from  a 
higii  of  $60,000  in  the  Los  Angeles 
Basin  to  a  low  of  $2,500  in  some  areas 
of  the  Interior  West. 

The  agency  notified  each  permittee 
occupying  one  of  the  12  sites  by 
registered  letter  of  the  apprnisal  and 
invited  the  permittees  to  provide  any 
communications  site  lease  information 
and  any  concerns  about  the  agency's 
fees  determninations  practices  Over 
2,000  letters  were  sent;  106  responses 
were  received.  Following  completion  of 
the  appraisal,  the  agency  s(iieduled 
public  meetings  at  the  12  loc;ations  to 
allow  permittees  and  others  to  review 
the  results  with  the  appraiser. 
Permittees  raised  concern  over  the 
values  resulting  from  these  appraisals, 
many  of  whom  assumed  that  the  values 
translated  directly  to  rental  fees.  In  fact, 
the  appraised  values  constitute  advice 


to  Forest  Service  officials  charRfKl  with 

the  responsibility  of  e.stabi;st:i;,k;  *Ws 
These  officials  consider  a  a  :^iii  ra;  gt-  uf 
factors  affecting  fair  market  value  and 
do  not  Umit  a  fee  decision  to  only 
appraisal  results. 

While  the  on-site  appraisals  were 
underway,  Congress,  through  the  fiscal 
year  1992  appropriations  act.  continued 
the  limitation  on  fee  increases  for  u»?.<; 
authorized  prior  to  1989.  In  tiiis 
legislation,  Congress  also  directed  the 
Secretaries  of  Agrioilture  and  of  the 
Interior  to  establish  an  advisory 
committee  comprised  of  rpprt^^  ^i  'o'iv.^s 
of  the  broadcast  industry  (ra  in  a:,  1 
television]  to  advise  the  Secretaries  of 
Agriculture  and  of  the  Interior  on 
fippn:<pnate  methods  of  deturm.ii^.ig  {-..^-.i, 
for  radio  and  television  bri>adaist  uses 
on  National  Forest  System  and  public 
lan.ds. 

The  Radio  and  Television  Broadca.st 
Use  Vee  Advisory  Committeti  was 
established  on  lune  18.  1992,  It 
submitted  its  report  to  the  St>cretaries  on 
December  11,  1992.  The  ll-membf^r 
committees  recommended  the  use  nf  foe 
schedules  over  individual  site 
appraisals  based  on  cost  effic)t'n(:\  a:id 
ea.se  of  administration  It  also  devt-ioped 
and  proposed  actual  fee  sciiedules  for 
radio  and  television  broadcast  uses.  The 
committee  conside.-ed  fee  scheduies 
prepared  by  the  agencies  and  developed 
from  comparable  pnvate  iftise 
transactions,  including  apprais.ii 
information  from  the  12 
communications  sites  dBscribe<d  above. 
However,  the  committee  was  concerned 
that  these  fee  schedules  would  impose 
fees  on  broadcasters  that  were  too 
substantial.  It  elected  instead  to  adopt 
fee  schedules  developed  from 
information  obtained  from  .several 
sources,  including  informal  surveys  by 
i*,s  members.  The  committee  first 
developed  estimated  rental  foes  for 
television  broadr^ist  u.ses,  .stratified  Into 
population  categories  using  the 
broadcast  industry's  "Area  of  Dominant 
Influenc^e"  tADI)  market  rankings. 
Estimated  fees  tor  radio  broadcast  uses 
were  then  set  at  70  percent  of  the 
television  use  fee  and  stratified  by 
population  using  the  "Metro  Survey 
.\r8a"  (MS.M  population  market 
rankings  for  radio.  The  estimated  rental 
fees  for  both  television  and  radio  use 
were  then  reduced  by  30  percent,  an 
am.ount  identified  by  the  committee  as 
a  composite  adiustment  to  aocount  for 
su(,±  factors  as  puliiic  service  by  the 
pennittee,  differences  in  rights  granted 
by  private  and  public  leases,  end 
additional  cosl.s  a.-sd  administrative 
burdens  impo.sed  by  the  requirements  of 
the  agencies.  In  recommending  this 
schedule,  the  com.mittee  aciiiowiedged 


that  its  recommended  television  and 
radio  fee  schedules  did  not  represent 
fair  market  value. 

The  Advisory  Committee  made 
additional  recommendations  on 
implementation  of  the  fee  schedules  and 
administration  of  authorizations.  It 
suggested  that  permittees  who  sublesM 
space  to  other  communications  fadlitiea 
should  pay  25  percent  of  their  gross 
rental  income  to  the  Government  In 
addition  to  the  annual  fee.  A  comp>anion 
recommendatiou  wn,;'  -'  r*»quire  the 
agencies  to  adopt  e    i.^'^nnt"  lease  in 
which  only  the  owners  of  the  building 
would  have  an  authorization  and  the 
tenants  would  not  be  issued 

■R'.thor /,■]' :  ;[;S,  t" .  t',.*'  'lyx'     se'.,  !'>.    -     ,:,9 
current  frhC^L.e,  It  rw'.'.,!nr:.enclea  '^.a: 
the  base  rental  fee  be  indexed  to  the 
Consumer  Price  Index-Urban  (CPI-U) 
with  annual  indexed  fee  increases  of  at 
least  3  percent  but  no  more  than  5 
percent.  Finallv  it  recommended  that 
fee  increases  of  m.rr  it  nn  $1,000  to 
Individual  pern    "-<•<.  tn  phased-in  over 
a  2  year  period  enc:  Uie  entire  fee 
schedule  be  re-evaluated  after  a  period 
of  no  more  than  10  years. 

The  Acting  Secretary  of  Agriculture. 
m  transmitting  the  Advisory  Committee 
report  to  Congress,  endorsed  the 
committee's  recommendations  on  fee 
implementation  and  administration,  but 
rejected  the  proposed  fee  schedule  on 
the  basis  that  it  did  not  represent  fair 
market  value,  as  required  by  law.  The 
Acting  Secretary  praised  the  work  of  the 
committee  in  providing  insights  into  the 
characteristics  of  the  radio  and 
television  broadcasting  industry  but 
stated  that  the  committee-recommended 
fees  would  deprive  the  Government  and 
taxpayers  of  legitimate  revenues 
totalling  miUions  of  dollars  each  year. 

PrtjposMl  Fee  St  |>(»(ji;l*! 

in  response  to  me  Secretary's  concern, 
as  well  as  to  address  the  need  to 
develop  fee  schedules  for  all  categories 
of  communications  uses,  the  Forest 
Service  and  the  Bureau  of  Land 
Management  continued  their  efforts  to 
develop  market-based  fee  schedules. 
The  agencies  continued  to  assemble 
data  h-om  many  segments  of  the 
communications  industry,  resulting  in  a 
data  base  incorporating  over  1,500 
private  lease  transactions.  The  cellular 
telephone  industry,  which  had  not  been 
included  in  earlier  fee  schedules, 
provided  current  lease  information  that 
enabled  the  agencies  to  develop 
schedules  for  this  type  of  use.  The 
commercial  mobile  radio  segment  of  the 
communications  industry  also 
volunteered  substantial  private  lease 
information  from  certain  markets. 
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Based  on  the  quantity  and  quality  of 
its  private  lease  information,  and 
cognizant  of  the  cost  efficiencies  and 
reduced  impacts  on  agency  staff 
obtained  by  using  fee  schedules  over  on- 
site  appraisals,  the  Forest  Service  has 
decided  to  use  fee  schedules  for  most 
communications  uses.  Thus,  it  proposes 
to  abandon  its  earlier  policy  of  usins^  im 
schedule*  only  for  sites  serving  rural 
areas  and  using  on-site  appraisals  for 
Sites  serving  urban  areas. 

The  agency  believes  that  the  statutorv 
requirement 'for  fair  market  valiie  for  use 
of  communications  sites  on  Federal 
lands  can  be  obtained  from  an  analysis 
of  the  actions  of  pnvate  property  owners 
that  are  operatinj^  in  the  competitive 
marketplace.  The  Forest  Service  and  »he 
Bureau  of  Land  Management,  using 
information  gained  from  the  Advisory 
Committee,  hundreds  of  discussion,? 
with  in-iustry  representatives  and 
private  lessors,  commercial 
communications  site  managers,  State 
and  local  government  representatives, 
appraisers  and  over  1.500  confirmed 
pnvate  lease  transactions,  have 
developed  fee  schedules  for  the  4 
categories  of  communications  use  not 
previously  included  in  Forest  Service 
fee  schedules.  These  categories  are;  (IJ 
FM  radio  broadcast,  (2)  television 
broadcast,  (3)  mobile  radio  commercial 
and  (4)  cellular  telephone.  In  every  case 
the  fees  indicated  in  the  schedule  are 
within  the  range  indicated  by  the 
private  lease  transactions.  The  fetj 
schedule  is  shown  in  Table  I  which  is 
set  out  at  the  end  of  this  notice. 

Explanation  of  Table  1 

The  proposed  fee  schedule  in  Table  1 
reflecis  information  provided  by  the 
Advisory  Committee,  industry 
representatives,  lessees  and  lessors, 
appraisers,  State  and  local  agencies, 
commercial  site  managers,  and  over 
1,500  private  communication  site 
transactions.  The  market  data  was 
separated  according  to  the  category  of 
communications  use.  Within  each 
category,  the  individual  transaction  was 
reviewed  to  identify  the  ground  rent 
portion  of  the  fees  (that  is.  the  amount 
of  the  fee  directly  attnbutable  to  use  of 
the  land,  excluding  amounts  for 
utilities,  roads  or  other  benefits 
provided  by  the  lessor). 

Industry  representatives  helped 
define  the  parameters  for  the  groupings 
within  each  schedule.  In  the  case  of 
television  broadcast,  the  Advisory 
Committee  recommended  the  strata  be 
based  on  the  Area  of  Dominant 
Influence  (ADD,  a  market  ranking 
system  developed  by  the  Arbitron 
Company  that  ranks  210  television 
market*  in  the  U.S.  according  to  the 


numt:)er  of  television  households  they 
contain  For  radio  broadcast,  the 
Advisory  Committee  suggested  the  use 
of  .\rt)itron  Company's  Metro  Survey 
Area  ranking  of  261  U  S  radio  markets. 
Areas  not  included  in  the  television  and 
radio  market  survey  listings  were 
included  in  the  lowest  foe  strata.  The 
agencies  found  that  about  50  percent  of 
the  US  radio  markets  are  not  included 
in  the  MeUo  Survey  Area  rankings.  For 
commercial  mobile  radio  use, 
population  [based  on  U.S  Census 
reports)  was  used  to  define  the  size  of 
area  served  by  the  facility.  Ce.lular 
telephone  use  was  based  on  whether  the 
facility  was  located  within  or  outside  a 
Standard  Metropolitan  Statistical  Area, 
as  defined  by  the  US  Department  of 
Commerce.  The  suggested  parameters 
for  each  of  the  4  uses  were  validated 
with  the  market  data  in  the  agency's 
market  analysis  to  ensure  liiere  was  an 
appropriate  correlation 

ui  establishing  fees  for  each  strata,  the 
agencies  stayed  within  the  range  of 
private  lease  information.  Since  each 
strata  represented  a  substantial  market 
share,  fees  were  established  based  on 
the  lower  range  of  information  found  in 
each  strata. 

Table  1  also  addresses  the  issue  of 
subtenants  in  lessees  communications 
facilities.  Again,  the  agenaes  looked  to 
the  marknt  fur  guidance.  In  the  case  of 
radio  and  television  broadcast  facilities, 
a  range  of  percentages  were  found, 
averaging  about  25  percent.  That 
number  was  consistent  with  the 
Advisory  Committee's  recommendation 
that  the  Government  collect  25  percent 
of  tenant  revenues.  This  is  believed 
consistent  with  the  practice  in  the 
private  market  and  is  proposed  to  be 
adopted  by  the  agencies. 

In  the  other  categories  of  use,  the 
agencies  were  also  guided  by  pnvate 
market  practice.  For  example,  m  most 
markets,  the  rentals  for  commercial 
mobile  radio  facilities  are  a  flat  fee. 
However,  newer  pnvate  leases  in  the 
largest  markets  indn.ate  an  increasing 
number  of  transactions  where  the  lessor 
shares  in  the  revenues  in  lieu  of  a  flat 
fee  The  proposed  commercial  mobile 
radio  fee  schedule  reflects  this 
information. 

Additional  Fee  Schedule 
Considerations 

The  Forest  Service  considered  several 
other  factors  a.ssociated  with  the 
adoption  of  a  fee  schedule  which  would 
be  incorporated  into  the  authorization  of 
a  communications  site.  Such  factors 
include  those  revealed  in  the  market 
analysis  and  those  recommended  by  the 
Advisory  Committee,  Thus,  upon 
adoption  of  the  fee  schedule  the  agency 


also  proposes  to  adopt  the  following 
terms  and  conditions  as  part  of  the 
permit  for  communications  site  uses: 

1.  Annual  Indexing 

The  rental  fees  shovvm  in  Table  1 
would  be  subject  to  an  annual  index  to 
ensure  the  fee  is  kept  current  vrith  fair 
market  value.  The  agency  has  found  that 
u.se  of  an  index  is  common  practice  in 
the  private  lease  market.  Accordingly,  it 
proposes  to  use  the  US.  Department  of 
Labor,  Bureau  of  Labor  Statistics' 
Consumer  FYice  Index  for  All  Urban 
Consumers  (CPI-U)  as  an  annua!  index 
for  communications  site  fees.  To  yield  a 
CPI-U  multiplier  that  would  be  used  to 
annually  update  the  communications 
site  fee  schedule,  the  CPI-U  for  July  of 
the  current  year  would  be  divided  by 
the  CPI-U  for  July  of  the  previous  year. 

2.  Footprint  Lease 

The  fee  schedule  indicates  that  a 
permittee  owning  a  communications 
facility  whose  authorizations  allows  the 
leasing  of  space  in  that  facility  to  other 
communications  facilities  would  be 
required  to  pay  25  percent  of  the  gross 
rental  receipts  to  the  Governmoiu  in 
addition  to  the  annual  rental  fee.  If 
implemented,  the  agency  would  no 
longer  require  separate  authorizations 
for  tenants  in  a  permittee-owned 
building.  Instead,  the  agency  would 
issue  a  "footprint  lease"  to  the  building 
owner  who  would  be  designated  as  a 
"facility  manager."  Use  of  the  footprint 
lease  would  improve  the  efficiency  of 
the  agency's  administration  of  these 
multi-user  facilities  and  result  in 
considerable  cost-savings.  Further,  ttiis 
practice  is  commonly  found  in  leases  on 
private  communications  sites. 

Holders  of  these  leases  would  be 
required  to  submit  a  certified  list  to  the 
agency  identifying  tenants,  fees 
received,  and  gross  revenue.  The  lease 
would  contain  a  "best  efforts"  clause 
assuring  that  rents  are  market-based  and 
correctly  reported  to  the  agency.  This 
would  be  necessary  to  ensure  that  there 
is  no  attempt  at  avoiding  the  proper  fair 
market  value  fee. 

3.  Fee  Schedule  Phase-In 

The  agency  recognizes  that 
implementation  of  the  proposed  fee 
schedule  could  significantly  raise  fees 
for  some  permittees.  Thus,  it  proposes 
to  phase-in  the  fee  schedule  as  follows: 
If  the  fee  increase  is  $1 ,000  or  more,  the 
fee  would  be  phased-in  over  a  5  year 
period  at  $1,000  per  year  or  20  percent 
of  the  total  increase  per  year,  whichever 
is  greater.  The  full  fee,  as  indicated  in 
the  fee  schedule,  plus  additional  annual 
amounts  through  indexing,  would  be 
reached  in  the  fifth  year.  For  example, 
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for  a  current  fw  of  $1,000  that  increases 
to  a  new  f»e  of  $'->,000,  the  first  year  fee 
would  be  S2.000.  the  second  year  would 
be  $3,000,  continuing  until  the  new  fee 
plus  annual  indexing  is  in  place.  For  a 
current  fee  of  $1,000  that  increases  to 
$11 ,000,  the  first  year  fee  would  be 
S3. 000  ($1,000  plus  20  percent  of 
$10,000).  the  second  year  fee  would  be 
$5,000,  the  third  year  fee  $7,000.  the 
fourth  year  fee  $9,000.  and  the  fifth  year 
fee  $11,000.  plus  annual  indexing. 

The  phase-in  of  the  fee  schedule  is 
being  proposed  as  a  sound  business 
manage^«nt  practice.  The  agency 
recognizes  that  the  phase-in  will  result 
in  reduced  receipts  to  the  Treasury  in 
the  initial  years  of  the  revised  fee 
schedule  implementation.  However,  the 
agency  believes  that  the  magnitude  of 
some  fee  incTeases  under  the  proposed 
fee  schedule,  due  in  part  to  the  length 
of  time  the  fee  schedule  has  been  under 
develop.Tipr;!  and  debate,  and  to  its 
decision  to  change  the  method  of 
determining  fair  market  value  to  obtain 
more  accurate  fees,  could  impose  an 
economic  burden  on  some  permittees 
with  an  asso<  lated  risk  of  adverse 
impact  on  their  business.  The  phase-in 
IS  proposed  to  minimize  that  risk. 

4  Reevaluation  of  the  Fee  Schedule 

The  agency  proposes  to  reevaluate  the 

fee  schedule  in  ten  years  or  less  to 
ensure  communications  site  fees  remain 
a;  fair  market  value  Thus,  each 
permittee's  annual  rental  fee  established 
as  a  result  of  this  schedule  would  be 
reviewed. 

Fee  Schedule  Implementation 

Adoption  of  this  fee  schedule  and 
associated  policies  will  require  Forest 
Service  Region's  1  through  6,  generally 
encompassing  National  Forest  System 
land  west  of  the  one-hundredth 
meridian,  to  modify  their  existing  fee 
schedules  to  incorporate  Table  1.  Upon 
adoption  of  a  final  fee  schedule,  the 
agency  will  direct  the  Regional  Foresters 
to  make  appropriate  revisions  to  those 
schedules  and  to  give  notice  of  those 
changes  in  the  Federal  Register  The 
agency  anticipates  adoption  and 
implementation  of  a  final  fee  schedule 
fur  the  4  communications  uses 
described  in  this  notice  bv  January  1, 
1994, 

Since  the  private  market  analysis 
completed  by  the  Forest  Service  and  the 
Bureau  of  Land  Management  focused 
primarily  on  communications  uses  m 
the  western  States,  this  proposed  fee 
schedule  is  not  intended  to  guide  fees 
in  Regions  8  and  9.  encompassing  the  3  3 
eastern  States  Instead,  the  Forest 
Service  will  validate  the  fee  schedule  s 
applicability  to  communications  sites  in 


those  States,  collect  additional  market 
data  as  necessary,  and  make  any 
necessary  supplements  to  the  Table  1 
fee  schedule  to  incorporate 
communications  sites  in  the  eastern 
U.S.  The  agency  expects  to  implement 
the  fee  schedule  in  the  eastern  States  by 
Tanviarv  1,  1995. 

Summary 

The  Forest  Service  is  proposing  the 
fee  schedule  in  Tahle  1  as  a  supplement 
to  the  existing  6  western  regional  fee 
schedules  adopted  in  1989  and 
modified  in  1992.  The  agency  believes 
that  the  proposed  fee  schedule  meets 
the  statutory  and  regulatory 
requirements  to  obtain  fair  market  value 
fees  from  authorized  commercial  and 
private  communications  uses  on 
National  Forest  System  lands  and  that 
its  adoption  would  be  in  the  public 
interest. 

The  agency's  regional  offices  would 
make  appropriate  modifications  to 
existing  fee  schedules  adopted  in  1989. 
which  are  incorporated  as  regional 
supplements  to  title  2700,  Special  Uses 
Management  of  the  Forest  Service 
Manual.  If  this  fee  schedule  is  adopted, 
it  would  place  most  communications 
uses  on  National  Forest  System  lands  in 
Regions  1  through  6  under  a  fee 
schedule.  The  fee  schedule  would  be 
validated  for  use  in  Regions  8  and  9  in 
the  coming  year  and  necessary 
modifications  to  accommodate 
communications  sites  in  the  eastern 
U.S.  would  be  made.  Exceptions  to  use 
of  the  fee  schedule  would  be  allowed  in 
certain  situations.  For  example,  a  bid 
procedure  may  be  used  where  a 
communications  site  is  the  focus  of 
competition  between  like  facilities.  Sites 
with  truly  unique  characteristics,  such 
as  the  Aspen-Vail  area  of  Colorado,  also 
may  reouire  use  of  on-site  appraisals. 

It  is  tne  agency's  intention  that  its  fee 
schedule  be  fully  consistent  with  that  of 
the  Bureau  of  Land  Management.  The 
Forest  Service  understands  that  the 
Bureau  plans  to  adopt  fee  schedules  for 
all  communications  uses  applicable  to 
lands  under  its  jurisdiction  and  will 
incorporate  the  fee  schedules  into  its 
overall  communications  site  fee  policy 
in  a  separate  Federal  Register  notice. 

Comments  received  on  this  proposed 
policy  will  be  considered  in  the 
adoption  of  the  final  policy,  notice  of 
which  will  be  published  in  the  Federal 
Register 

Environmental  Impact 

This  proposed  policy  would  establish 
a  fw  schedule  to  guide  the 
administrative  process  of  calculating 
annual  fees  to  be  charged  holders  of 
authorizations  for  communications  uses 


on  National  Forest  System  lands.  The 
schedule  would  apply  to  Forest  Service 
Regions  1  through  6  and  would  be 
incorporated  into  existing  regional  fee 
schedules  for  communications  uses. 
Upon  adoption  of  a  final  fee  schedule, 
individual  authorization  holders  would 
be  notified  of  the  changes  in  their 
annual  fees. 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180); 
September  18. 1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes  or  instructions."  The 
agency's  preliminary  assessment  is  that 
this  policy  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  final  determination  will  be 
made  upon  adoption  of  the  final  policy. 

Controllin  •;  V ,i ; >.  rv*    r  ^  !■  urdens  on  the 
Public 

This  policy  will  not  result  in 
additional  paperwork  not  already 
required  by  law  or  not  already  approved 
for  use.  Therefore,  the  review  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3507)  and  implementing 
regulations  at  5  CFR  part  1320  do  not 
apply. 

Regulatory  Impact 

This  proposed  policy  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12291  on  Federal 
Regulations.  It  has  been  determined  that 
this  is  not  a  major  rule.  The  rule  will  not 
have  an  effect  of  $100  million  or  more 
on  the  economy,  substantially  increase 
prices  or  costs  for  consumers,  industry, 
or  State  or  local  governments,  nor 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  In  short,  little  or  no 
effect  on  the  National  economy  will 
result  from  this  rule. 

This  action  will  bring  annual  rental 
fees  charged  holders  of  authorizations 
for  communications  sites  on  National 
Forest  System  lands,  which  have  been 
held  to  an  artificially  low  amount  for 
many  years,  to  fair  market  value  as 
required  by  statute  and  administrative 
direction. 

The  fees  which  would  be  placed  in 
effect  by  this  proposed  policy  would 
remove  the  special  benefit  of  low  rental 
charges  enjoyed  by  communications  site 
authorization  holders  on  the  Federal 
land  over  those  who  lease  land  from 
private  landowmers.  The  increased 
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revenues  resulting  from  this  fee 
schedule  wil!  result  in  increased 
payments  to  States  and  counties  :; 
which  the  National  Forest  Syst^'m 
containing  the  authorized  facili'i^^s  are 
located  under  current  statuton. 
authontiesftfiL'SC  5001 

Moreover,  'his  poliry  has  t>H'n 
considered  in  ii^ht  of  the  Regulatory 
Flexibiii'y  Act  ^i  U  S  C.  SOI  et  seq  ). 
and  it  has  been  determined  ihat  ;r;  ■; 
action  will  r.ot  have  a  signif.ran' 
ec;onomic  Lmpad  on  a  substar.!;e,, 
number  of  small  entities  The  pr',--  ^.■' 
policy  and  fee  schedule  is  im^,;*"-1  • 
that  sej^ent  of  the  communiiiit-  .:  s 
industry  operating  on  National  Forest 


k 


Wstt-m  iarsds  There  are  approximately 
^-  wiH)  comiTiunications  Nite  permits  in 
(••?►•,  1  :;n  'h.-sH  f-\;ilHrni  lands.  Available 
-►'!  ::-<is   I:  jui*  ,i:v;i,;,ate  the  number  of 
suai  perm.'s  r,H.d  bv  small  entities 
Fiirther ,  the  s  i  ,•!  •  l;  '. :  i  r\  a;  i  ci 
administrat,'.'-  re(<.,.rerne;it!>  to  obta,n 
fair  market  v,!,,ir-  :  ;r  ar-honzed  uses  .;f 
National  Forest  Syst> -n  Idn  is  do  m.t 
provide  a  basis  for  cr  MrvinK  louver  fees 
to  small  entities.  The  phawt-in  of  annual 
fees  proposed  in  this  notu  e  will  allow 
small  entities  to  adjust :;  ■  new  ftHs  over 
a  period  of  time  and  thus  nunitrnze  the 
'    »     f  •  ' .  erse  impact  o n  sc  r' : e 


businesses  because  of  the  magnitude  of 
the  increase  in  some  fees 

In  order  to  provide  adp<juate  time  '"•  r 
public  review  and  comment  and 
consideration  of  those  comm.ents  m  the 
adop'/on  of  a  P.nal  fee  policy  and 
schedule  :;rior  to  the  next  annual  fee 


there  was  not  sufficient  time  ''■ 


peniut  review  and  clearari'^e 
12241  and  Federal  ref-ulaLi,;; 
ptilicy  wili  he  sabmitttd  f'-r 
under  EO   122^11 

l;-i!B(i    lu'y  1 ,  r-tijS. 
(ieon^e  M.  Leonard. 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOin~  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  bcci.nie  necessar\-  to  increase  the  price  of  the  Federal 
Register  in  order  to  beiim  reancnn,  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1,  19^1  the  prke  t.>r  t!ie  FediTal  Register  will  increase  and  be  offered  as 
follows: .  I 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  Jailv  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  I  ist  of  Sections  Affected  (LSA),  all  for  $415.00  per  year, 
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FOR;  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO;        The  Office  of  the  Federal  Register. 

<':  '■•-  \T:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Registsr 

system  and  the  publics  role  in  the  development  of 
regulations 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agoncy  regulations. 
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Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
TONS     202-523-4538 
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Texas  Railroad  Commission,  37930 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  37930 
App!icit:^ns.  hearings,  determinations,  etc.: 
.Ar^ia  Energ)'  Resources  Co.,  37930 
KentucKv  West  Virginia  Gas  Co.,  37930 
Panr.ar.::ie  Eastern  Pipe  Line  Co..  37930 

Federal  Highway  Administration 

PROPOSED  Rules 

Mo^or  earner  safety  regulations: 

Ir.'erm.odal  transportation,  37895 
Mo'or  earner  safety  standards: 

Pars  ar.d  accesories  necessary  for  safe  operation — 
Warning  devices  for  stopped  vehicles.  37900 


NOTICES 

Grants  and  cooperative  agret-inents,  availability,  etc.: 
Work  zone  labor  injury  evaluation  study,  37986 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  uetenriinatiGns,  etc.: 

Meridian  Bancorp,  Inc.,  et  al.,  37932 

National  Bank  of  Commerce  of  El  Dorado  Employee  Stock 
Chvnership  Plan  et  al.,  37932 

State  Financial  Services  Corp.,  37933 

Fedei-al  Trade  Commission 

NO'iCtS 

ir^- rei-ger  notification  waiting  periods,  early  terminations, 

37933 
Prohibited  trade  practices: 

Consol,  Inc..  37940 

Cooper  Industries,  Inc.,  37939 

Imperial  Chemical  Industries  PLC  et  al,  37944 

Lomas  Mortgage  US  A  ,  Inc  ,  37951 

Federal  Transit  Administration 

NOTICES 

Iran.-^ifcr  of  fed'^raliy  a-vs;  =  'e']  land  or  facility: 
Lane  Transit  Distr.::t.  QR.  37987 
Massachusetts  Bav  Tra-.sportaMon  Authority,  MA,  37987 

Fish  and  Wildilfe  Service 

NOTICES 

Endangered  and  thrtri'en^d  species: 
Recovery  plans — 

Serianthes  nelsonii.  37963 
Endangere-i  and  threat-^ned  species  parmit  applications, 

37963 

Food  and  Drug  Administration 

«ules 

Animal  drugs,  feeds,  and  r^iated  products: 
Sponsor  name  and  address  changes — 
Fujisawa  USA,  Inc  .  37855 
Food  additives: 

Adjuvants,  production  a;ds.  and  san!t!zers — 
Phosphorous  acid,  cyclic  neopentanetetrayl  bisl2  4-di- 
tert-butylph-anviiester.  37854 

NOTICES 

Human  drugs; 
New  drug  applications — 
Lilly  Research  Laboratories  et  al  ;  approval  withdrawn, 

37960 
Pioneer  Pharmaceuticals.  Int.,  approval  withdrawm, 
37960 

Food  and  Nutrition  Service 

HuLES 

Child  nutrition  programis: 
Child  and  adult  care  food  program. — 

Adult  m.eal  pattern,  37847 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  d^'terminations.  etc.: 
Arizona,  37907 
Indiana,  37908 

Forest  Service 

NOT'CES 

Environmentai  statements,  avaiiabihtv,  etc.; 
Routt  National  Forest,  CO,  37904 
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Meetings: 
r,:and  Island  Advisory  Commission,  37907 

Health  and  Human  Services  Department 

See  Centers  ;.;'  Dispfl<-e  •'    ':',:rcj;  a;. a  Prevention 

See  Food  anci  L)r  .k  A  :".,:!  srration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Care  Financing  Administratuon 

PROPOSED  PULES 
Vf-^'i/,  .are 
i'hysician  fee  schedule;  revisions  to  payment  pohcies. 
37977 

Housing  and  Urban  Deveiopnerit  Oepartr.er! 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Tiered  pricing,  37885 

lnte;ior  Depailment 
See  Fish  and  Wildhfe  Service 
See  Land  Management  Bureau 
See  National  Park  Ser\'ice 

International  Boundary  and  Water  ComrpisS'On,  brvtea 
States  and  Mexico 

•:.>  ronrnenta.  'statements;  availability,  etc.: 
international  Bridge  of  the  Americas,  El  Paso,  TX,  and 
Ciudad  Juarez,  Chihuahua,  Mexico;  replacement 
agreement,  37965 

International  Trade  Administrat.on 

NOTICES 

Ann  dumping: 

Compact  ductile  iron  watenA'orks  fittings  and  accesories 
from  China,  37908 

F''  '^h  and  chilled  Atlantic  salmon  from  Norway,  37912 

Interrational  Trade  Commission 

NOTICES 

Icnpo't  :nves*:t;<;it;c:> 
i^tfe  ts  f  !  an:  ij;;.i   ;-£  and  countervailing  duty  orders 

and  s:_>F.ppns:(j;".  ii.^reements,  37966 
Professional  electric  cutting  and  sanding/grinding  tools 
fr::n.  iitn^^n,  37967 

Interstate  Commerce  Commission 

NOTICES 

Railroad  ser/ices  abandonment: 
CSX  Transportation,  Inc.,  37968 

Justice  Department 

Sp'^  Dnij^  F.nfurf  en^-^nt  Administration 

NOTICES 

Pii.lutmn  -cntroi;  consent  judgments: 
A;.:ne  Solvents  Reclaiming,  Inc.,  at  al.,  37968 
Snnih.  Stanley,  et  al.,  37969 

Sensor  Executive  Service: 
[■'■'-forinani  e  Revie-v  Boards;  membership,  37969 

Land  Management  Bureau 

NOTICES 

nis(,lanner  of  :;  '^^:Hst  applications: 

Alaska,  3'^f;l 
Eiivironrnental  statements;  availability,  etc.: 

R  :rlpy  D -t::  :t;  Southwest  intertie  project,  37961 


CDpening  of  pubUc  lands: 

Alaska,  37961 
Realty  actions;  sales,  leases,  etc.: 

Wyoming,  37962 

Mexico  8''"3  u'Tfec  'iiHtes     'f a''ona'  i;-'     •->'^ii-'r  and 

Wa'?'  Commission 
Ser  .    •  1   r:oundary  and  Water  Commission,  United 

States  and  Mexico 
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mC-sCES 

•.fctncy  information  collection  activities  under  0MB 
review,  37971 

'■;ationa,    ■■•stitjtes  :.'  f'ea!t''~ 
sf^'-CES 
.MctUngs: 
National  Institute  of  Diabetes  and  Digesti\e  and  Kidney 
Diseases,  37961 

Nstionfi^  '::eR'"'-  ="-;  A'~::c;--,:.-' -  fi^imlnistration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  37670,  37871 

NatiCnfi    ^;-,rK  Se-'^vice 
NOTJC£S 

Environmental  statements;  availability,  etc.: 

Big  and  Little  Darby  Creeks,  OH,  37964 
National  Register  of  Historic  Places: 

Pending  nominations,  37965 

s  J c .  efi  r  s ,::}  q  u  i a 1 0 '>  -.1  c '"  t,  j ssion 

i  roviv-v.ti^.i  ttiivi  utilization  facilities;  domestic  licensing: 
Alternating  current  power,  less;  withdrawn,  37884 

NOTICES 

Environmental  statements;  availability,  etc.: 
Power  Authority  of  State  of  New  York,  37972 

Applications,  hearings,  determinations,  etc  : 
Maine  Yankee  Atomic  Power  Co..  37972 
Pacific  Gas  &  Electric  Co.,  37974 
South  Carolina  Electric  k  Gas  Co.  et  al..  37975 
Texas  Utilities  Electric  Co.,  37976 

pgnsior.  Bfne'U  G,„.a'3r:t/  Corporation 

RULES 

Single  employer  plans: 
Miscellaneous  amendments 
Correction,  37991 

P^ysic;a''  f-ay'^'P'""  "e  »'*=•■«  C, s;>  on 

NOTiCfcS 
Meetings,  37977 

PuDiic  H^i^'th  Se'v^'.'  e 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institut.^s  of  Health 

Sec».r'tif>8  and  Ejtcnange  CQ.T..'nissiQn 

'NOTICES 

ieii-reguiatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  37980 
Boston  Stock  Exchange  Clearing  Corp..  37982 
Intermarket  Clearing  Corp.,  37983 
Municipal  Securities  Rulemaking  Board,  37984 
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Veterans  Affairs  Department 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  S«rvic« 

7  CFR  Part  226 

Adult  Meal  Pattern  for  the  Child  and 
Adult  Care  Food  Program 

AGENCY:  Food  and  Nutrition  Ser-ice. 

rSDA, 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  adopt*;  without 
change  the  meal  pattern  proposed  by  the 
Department  on  August  27,  1990  (55  PR 
34935)  for  individuals  participating  m 
adult  day  care  centers  in  the  Child  and 
Adult  Care  Food  Program  (CACJT)  In 
doing  so,  it  establishes  for  the  first  time 
a  meal  pattern  developed  to  meet  the 
'^p'^cific  needs  of  those  individuab. 
DATES:  This  rule  is  effective  August  13, 
1993, 

FOR  FURTHER  INFORMAT'.ON  CONTACT: 
C>Tithia  Ford,  Chief,  Technir^; 
Assistance  Branch,  Nutrition  a. id 
Technical  Services  Division,  Fi  od  and 
Nutrition  Service,  US  Department  of 
Agnc  nitiire.  room  607,  3101  Park  Center 
Dnve.  Alexandria.  Virginia  22"a2  (703) 
305-2556. 

SUPPliMENTARY  INFORMATION; 

Classification 

This  rule  has  been  reviewed  mder 
Executive  C)rder  12291  by  the  .Assistant 
Secretary  for  Food  and  Consuxrier 
Services  and  has  been  classified  as  not 
major  bacause  it  does  not  meet  any  of 
tne  three  cnteria  identified  under  t^ie 
Executive  Order.  This  action  wili  not 
have  an  annual  effect  on  the  e«  onomy 
of  SlOO  miliion  or  more,  nor  vmU  it 
result  in  major  increases  in  costs  or 
pnces  for  consumers,  individual 
industnes.  Federal.  State  or  Ich  al 
government  agencies,  or  geographic 
regions.  Furthermore,  it  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  mnovatujn.  aj  ihe  ability 
of  United  States-based  enterpnses  to 
compete  with  foreign-based  enterprises 
■n  domestic  or  export  markets. 

Th.s  rule  has  feiso  been  reviewed  with 
regard  to  the  req'uirements  of  the 
Regulatory  FlexibUity  Act  (5  U.S.C 
fiOi-612)  Tlie  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  tins  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantia!  number  of  smiall  entities. 

This  Program  is  lJst»*d  m  the  Catalat: 
of  Federal  Domestic  Assistanijfc  uiiwe: 
No.  10  558  and  is  subjecl  ti)  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultations  with  State  and  local 
officials  '7  CFR  part  3015,  subpart  V, 
and  final  rule  related  notice  published 
fit  48  FR  29114,  !une  24, 1983). 

hi  accordance  with  the  Paperwork 
Reduction  Act  oM980  f44  U.S.C  3507). 
t.he  reporting  and  recordkeeping 
requirements  included  :n  this  rule  have 
been  approved  by  the  Office  of 
Management  and'  Budget  under 
clearance  0584-0055. 

Executive  Order  127''8 

This  final  nile  has  been  'ev^pwed 
under  Fjcecutive  Order  1 2:^78,  (,:,  v;l 
Justice  Reform.  This  rale  is  mtt-iicit^d  •' 
have  p.f-eemptive  effect  with  refpec:  ;u 
eny  State  or  local  laws,  rvgulations  or 
policies  whicii  conflict  with  its 
provisions  or  wh,ich  wouid  oth'-^wise 
impede  its  full  implementarior.    "'"^us 
nile  IS  not  intended  to  have  ret:tw;.,:i;'-'tJ 
effect  unless  so  specified  m  thf  "Dat^S" 
section  of  this  preamble.  Prior  to  any 
'udiciai  challenge  to  the  provisions  of 
tnis  rule  or  the  application  of  :'s 
provisions,  all  applicable  adminisuative 
procedures  must  be  exhausted.  In  the 
Child  and  Adult  Car^  FlkxI  Program,  the 
administrative  proceKJures  are  »et  forth 
under  the  following  regulations:  (1) 
institution  appeal  procedures  in  7  CFR 
226  6(k):  and  [2]  disputes  involving 
procurement  by  State  agencies  and 
institutions  must  follow  administrative 
.appeal  procedures  to  the  extent  required 
I'V  7  CFR  226.22  and  7  CFR  pa-  "n" -^ 

Background 

On  .August  27,  1990,  t.^ie  Lie;  artment 
published  a  proposed  rule  m  the 
Federal  Register  (55  FR  34935   tc 

provide  for  a  meal  pattern  developed 
specifically  to  meet  the  needs  of  adults 
attending  adult  day  care  rente-* 
participating  m  CACFT.  As  sta:t-u  in  the 


preamble  to  that  rule,  the  propo<«ed  meal 
pattern  is  intended  to  repb  *•  !;«  which 
was  published  In  an  interun  rme  on 
December  28. 1988  at  53  FR  52584  and 
which  essentially  adapted  •.(,  H,)..!is   he 
existing  Program  meai  ;  fittt-n  !ur 
children  12  ynurs  ,*  d,*-       ;  -ider. 
Adaptation  i.:'t.nti;  pa:i!-ri,  permitted 
implemeni/i'n  I  c;  i*'  /grain  eugibihty 
for  adult  day  cfirt   enters  in  a  more 
timely  manner  T  ;.*-  60-day  comment 
period  for  this  prt,posal  ended  on 
O-toberZe,  1990. 

For  the  information  of  the  reader,  the 
following  !S  a  restdurnent  of  the  basis 
upon  whj  :.  i  ^^  pr  posed  meal  pattern 
was  deve.t  ]'4^<i,  us  well  as  a  discussion 
of  the  comments  received. 

Heview  of  Nutritional  Need 

Various  resources  and  criteria  were 
used  in  the  development  of  the  fir>al  full 

day  patteni  ior  mih  adu,.*  ;Uiv  ,:«-i- 
component  of  tru-  iAi.J"t   ''"''.t's*- 
included  the  l  ^^^^  kt*  ;,':;;;n>Mja»-(1 

Dietan  .^.--,'wencHs  ',K1)A.  it:!  euults 
51-t-  vwars  n'ant-   :ni-  tu  ■""'-■  7  b  L'  S. 
Depertn;«!.:  o'  AKn.;  ■,..,' :>rv  (USDA) 
N,'j',;.,'-i,:;^  r  .11  .d  0/„)n'-un  ;^:,r;r-  Sup.t'\ 
t,'' ,*-"•.>.   a  ].■■'b■S--t^-^-  surve)  cunauciKi  Cry 
the  N  f  •    n     !  n  st  i  ♦  u  t  e  of  Adult  Dey  Care 

■>. ,  .\i,,  .  ■■,"  U'le  .Nti'iiii.tt,  t.auni  i;  rn 
,'..:.:.t:   aUv:;  it^c  lv"-tc  L!::,;'.;,'n  -.,•  :rie 
Dietary  Guidelines  for  .Amen  >ir;s  These 
resoxirces  provided  the  be^i  udonnation 
available  to  dtnn  •;  d  uh'\(^tt:  to  meet 
the  nutritiona.  rfau.>':ni':.-s  of 
participants  m  oo-ii  1 1\    hi^^  centers. 
Since  aata  on  the  relationship  between 
elderlv  nutrient  renuirements,  elderly 
h-.i.tn  status  arc,  :,ne  aging  process  is 

hmitf'i  *■■: -:.<••':  ftiMt--. ,*":?•-:";  to  the 

patten,  rni-v  r>*=  :''<">-s,'.4-i".  ds  future 
informatiun  N-;  i.'ncs  a \h. liable. 

Becaust*  n  <   j  t  ■..:  a .    ■  rn  centers  had 
not  previ(,;i.,^:\  pferticip.u'ed  in  the 
CACFP  and  actxial  data  on  food  served 
and  consumed  in  adult  day  care  centers 
was  unavailable,  results  from  the  1977- 
78  NFCS  were  used  to  estimate  the 
typicn!  eetinp  practices  of  the  elderly. 
The  ^^  TH^  a;  1  frequency  of  foods 
cons  .   iM   fr  u  each  of  the  four  meal 
comp  nent'^  trs  ntionally  used  as  a 
framew   •(  Uk  »      mid  nutrituion  meal 
patterns  f  f  ,ii  •'  .»at  alternate,  bread/ 
breac  e;'»'m'''('  Ki     vegetable,  and 
fluid  :::.».   wprt' '^ucivzed,  and 
compjsites  of  esumated  nutrient  and 
caloric  contributions  of  each  component 
were  developed.  Meal  components  were 
combined  into  appropriate  breakfest. 
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luiich,  supper  and  snack  patterns  based 
on  their  nutient  contributions  and  on 
the  t>-pical  eating  habits  of  the  elderly. 
The  meSiS  and  snacks  were  then 
combined  into  a  full  day's  pattern 
which  meets  approximately  100  percent 
of  the  RDA  for  "ill-  year  old  adults. 

The  estimated  caloric  level  of  the 
proposed  full  day  adult  pattern  was 
1934  kilocalories.  The  1989 
Recommended  Energy  Allowance  for 
individuals  51+  years  of  age  ranges  from 
1900  to  2300  kilocalories  and  assumes 
a  light-to-moderate  level  of  activity.  In 
general,  caloric  needs  of  the  elderly 
decrease  with  age.  Lean  body  mass 
decreases  and  body  fat  content 
increases,  causing  a  decrease  in  the 
basal  metabobc  rate  (BMR).  Activity 
levels  also  tend  to  decrease  with  age — 
less  energy  expenditure  requires  less 
caloric  intake.  An  important 
consideration  in  Implementing  elderly 
nutrition  programs  is  meeting  the 
nutrient  requirements  while  staying 
within  lowered  caloric  needs.  The 
results  of  the  1985-86  NIAD  survey 
indicate  that  the  participants  in  the 
National  Council  on  Aging,  Nutrition 
Program  for  the  Elderly  are  relatively 
sedentary  and  predominantly  female.  It 
is  anticipated  that  participants  in  the 
adult  component  of  the  Child  and  Adult 
Care  Food  Program  will  come  from  a 
similar  population  group.  Therefore,  the 
calorie  level  of  the  proposed  pattern  was 
determined  to  be  appropriate  for  the 
majority  of  the  participants.  In  addition, 
implementation  of  offer  versus  serve, 
discussed  below,  was  thought  to 
provide  calorie  range  flexibility  for 
those  participants  whose  calorie  needs 
may  be  less  than  the  proposed  level. 

In  addition  to  the  foregoing,  section 
105(b)(3)  of  PubUc  Law  101-147,  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  enacted  on 
November  10, 1989,  amended  section 
17(o)  of  the  National  School  Lunch  Act 
(42  U.S.C.  1766(o))  to  require  that 
lunches  served  by  each  adult  day  care 
center  receiving  CACFP  reimbursement 
provide,  on  the  average,  approximately 
one-third  of  the  daily  RDA.  This  meal 
pattern  has  been  developed  to  meet  that 
requirement. 

Overview  of  Commenli  Received 

During  the  60-day  comment  period  on 
the  proposed  rule,  the  Department 
received  78  comments.  The  majority  of 
these  comments  (31)  were  from  adult 
day  care  centers  and  sponsors.  Twenty- 
seven  (27)  comments  were  received 
from  State  and  local  government 
agencies.  Another  14  comments  were 
received  from  concerned  citizens 
(comprised  of  individuals  with 
backgrounds  in  nutrition/home 


economics).  Four  (4)  comments  were 
received  from  social  service  agencies 
and  two  (2)  from  food  industry  groups. 
Most  of  the  comments  responded  to 
specific  components  of  the  proposed 
rule  and  did  not  address  support  or  non- 
support  for  the  overall  proposal. 

Nutritional  Adequacy 

Several  comments  concerned  the 
nutritional  adequacy  of  the  meal  pattern 
when  compared  to  the  RDAs.  The 
proposed  meal  pattern  was  based  on  the 
1989  RDA  and  places  emphasis  on  the 
U.S.  Department  of  Agriculture/ 
Department  of  Health  and  Human 
Services  publication.  Dietary  Guidelines 
for  Americans.  The  meal  pattern, 
calculated  using  the  types  and 
ftwjuency  of  foods  consumed  by  the 
elderly  in  the  1977-78  NFCS,  meets 
more  than  100  percent  of  the  RDA  for 
all  nutrients,  with  the  exception  of 
vitamin  E  and  zinc.  For  vitamin  E  and 
zinc,  the  meal  pattern  meets  77  and  86 
percent  of  the  RDA,  respectively.  A 
major  source  of  vitamin  E  in  the  diets 
of  Americans  is  fats  and  oils.  The  meal 
pattern  assumed  modest  amounts  of  fats 
and  oils.  Vitamin  E  is  not  considered  to 
be  a  problem,  since  deficiencies  occur 
only  in  two  classes  of  subjects:  (1) 
Premature,  very  low  birthweight  infants 
and  (2)  patients  who  do  not  absorb  fat 
normally  (Recommended  Dietary 
Allowances,  10th  Edition,  Food  and 
Nutrition  Board,  National  Research 
Council,  1989).  Additional  quantities  of 
fats  and  oils  would  be  required  in  the 
meal  pattern  to  achieve  a  level  of 
vitamin  E  which  meets  the  RDA.  The 
amoimt  of  fat  provided  by  the  meal 
pattern  is  based  on  information 
provided  in  the  Dietary  Guidelines  for 
Americans,  and  increases  are  not 
considered  to  be  beneficial.  The  meal 
pattern  is  also  sUghtly  below  the  RDA 
for  zinc,  a  nutrient  which  tends  to  be 
consumed  in  lower  than  recommended 
levels  for  the  population  as  a  whole. 
However,  levels  of  zinc  in  the  meal 
pattern  are  higher  than  reported  intakes 
in  the  general  population. 

The  meal  pattern  is  based  on  a  full 
day's  intake  including  a  morning  meal, 
a  midday  meal,  an  evening  meal,  and 
two  supplements  (snacks). 
Reimbursement  is  allowed  for  up  to 
three  (3)  meal  services  a  day — that  is, 
two  (2)  meals  and  one  (1)  snack,  or  one 
(1)  meal  and  two  (2)  snacks  per  day  for 
each  participant.  "The  lunch  meal  is 
required  to  meet,  on  the  average, 
approximately  one-third  of  the  RDA  as 
mandated  in  section  105fb)(3)  of  PubUc 
Law  101-147,  the  Child  Nutrition  and 
WIC  Reauthorization  Act  of  1989. 
Again,  this  goal  is  met  with  the 
exception  of  vitamin  E  and  zinc. 


While  Dietary  Guidelines  for 
.Americans  recommends  choosing  a  diet 
low  in  fat,  saturated  fat,  and  cholesterol, 
and  using  salt  and  sodium  in 
moderation,  some  items  from  this  group 
are  included  for  palatability.  The 
proposed  meal  pattern  assumed  a 
modest  amount  of  fat  and  sugar — one  (l) 
teaspoon  each  for  breakfast  and  two  (2) 
teaspoons  fat  and  one  (1)  teaspoon  sugar 
for  lunch  and  supper.  Additional 
sources  of  sugar  may  be  that  which  is 
added  to  food  at  the  table  or  foods 
which  contain  sugar.  Additional  fat  is 
contributed  by  salad  dressings,  spreads, 
and  cooking  oils. 

Uniformity  With  Other  Feeding 
Programs 

Eight  (8)  comments  expressed  a  need 
for  consistency  in  the  meal 
requirements  between  the  CACFP  and 
the  Nutrition  Program  for  the  Elderly. 
The  Nutrition  Program  for  the  Elderly 
was  established  by  the  Older  Americans 
Act  of  1965  (42  U.S.C.  3030e  et  seq.) 
(most  recently  amended  by  Public  Law 
102-375;  signed  on  October  2, 1992) 
and  is  administered  through  the 
Department  of  Health  and  Human 
Services,  Administration  on  Aging. 
Nutritional  requirements  for  the 
Nutrition  Program  for  the  Elderly  are 
limited  to  a  statement  that  each  meal 
provide  a  minimum  of  one-third  of  the 
daily  Recommended  Dietary 
Allowances  as  established  by  the  Food 
and  Nutntion  Board  of  the  National 
Academy  of  Sciences — National 
Research  Council.  Thus,  no  standard 
meal  pattern  is  required.  States  establish 
their  own  guidelines  for  meal  patterns. 
For  example,  some  States  require  that  a 
3-ounce  portion  of  meat  be  served  at 
lunch.  Other  State  programs  include 
meal  components  such  as  soup  and 
dessert. 

Establishment  of  the  adult  meal 
pattern  in  the  CACFP  is  consistent  with 
the  practice  in  place  for  more  than  forty 
years  of  usmg  meal  patterns  in  the  Child 
Nutntion  Programs.  The  Department 
designed  the  proposed  pattern  so  that  it 
includes  meals  and  snacks  for  a  full  day 
and  is  consistent  with  nationally 
recognized  guideUnes,  including  the 
1989  RD.^s  and  the  Dietary  Guidelines 
for  Americans.  Therefore,  the 
Department  believes  that  the  proposed 
meal  pattern  is  a  better  vehicle,  both 
from  a  nutritional  and  administrative 
standpoint,  for  ensuring  that  meals 
served  under  the  CACFP  meet  the 
nutritional  needs  cf  Program 
beneficiaries. 

Contribution  of  Milk  to  the  Meal  Pattern 

Eleven  (11)  comments  recommended 
the  inclusion  of  milk  in  the  supper  meal 
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pattern.  The  proposed  meal  pattern 
includes  milk  at  breakfast  and  lunr  h 
and  milk  as  a  possibility  at  bf;th 
supplemental  meals  The  bas;s  ci 
offering  milk  at  breakfast  is  '.::<■ 
popularity  of  cereal  with  miii.  as 
breakfast  menu  items.  Milk  is  included 
in  the  lunch  meal  pattern  in  order  to 
meet  the  requirement  of  one-third  of  the 
RDA  for  calcium.  It  is  included  in  both 
supplemental  meal  pjattems  because 
milt  is  a  popular  accompaniment  to 
crackers  and  other  supplemental  meal 
components  Even  without  including 
milk  in  the  supper  meal  pattern,  there 
is  a  possibility  of  four  (4j  milk  servings 
per  day.  The  total  meal  pattern,  based 
on  three  servings  of  milk  per  day, 
provides  161  percent  of  the  RDA  for 
calcium.  Given  the  limited  number  of 
calories  in  the  total  day's  meal  pattern, 
if  milk  were  required  at  the  supper  meal 
in  addition  to  breakfast,  lunch  and 
snacks,  there  would  be  a  potential 
imbalance  of  milk  nutrients. 

Accordingly,  this  final  rule  retains 
milk  as  a  component  of  all  meals,  except 
supper. 

Servings  of  Breads/Cereals  and 
Vegetables/Fruits 

Eleven  (11)  commenters  objected  to 
the  increased  number  of  bread  servings 
in  the  proposed  pattern.  Their  concerns 
are  tiiat  the  number  of  servings  would 

be  excessive  for  this  age  group  and 
would  increase  the  cost  of  preplated 
meals.  The  bread'hread  alternate 
servings  found  in  the  m.eal  pattern  are 
consistent  with  the  Dietary  Guidelines 
for  Americans,  ccntnbuting  both  dietary 
fiber  and  complex  carbohydrates 
Moreover,  these  foods  are  gen-^rar.v  Ic^w 
in  fat  and,  tnerefore,  thf-ir  int;,JSion  :r. 
the  meal  partem  also  serves  tc  hmit  ine 
caloric  contribution  of  fat.  Since  Lhe 
propo,sed  regulation  requires  that  a 
ser.ing  of  bread  or  br^ad  alternate  be 
made  from  whole-gram  or  enriched 
me&i  or  floui.  this  dietary  component 
also  provides  essential  mirror;  iitnents  to 
the  diet. 

Accordingly,  the  final  meal  pattern 
makes  no  changes  to  the  number  of 
bmad  servings  found  in  the  proposal. 

Seven  (7!  commentfrs  addressed  the 
portion  size  and  number  of  servings  of 
vegetables  and  fruits  m  the  meal 
pattern.  Three  provided  general 
comments  in  support  of  the  vegetable/ 
fruit  requirement,  while  four  objected  to 
the  increase  m  sendng  size  from  the 
requirement  found  in  the  proposed  role 
when  compared  to  the  interim  pattern. 
In  this  regard,  the  proposed  patterns  nri 
also  consistent  with  the  Dietary 
Guidelines  for  Americans.  These  foods 
serve  as  an  important  part  of  a  varied 
diet,  providing  dieta'y  fiber,  complex 


larbohydrates,  vitamins  and  other 
nutrients  that  promote  good  health.  In 
addition,  fruits  and  vegetables  are 
generally  low  m  fat,  and  the  portion  size 
and  number  of  servings  of  these  foods 
in  the  meal  pattern  serves  to  limit  the 
caloric  contribution  of  fat. 

Accordingly,  this  final  rule  contains 
the  same  portion  size  and  number  of 
servings  of  fruits  and  vegetables  found 
in  the  proposal. 

Caloric  Needs 

Seven  (7)  conunenters  maintained 
that  the  estimated  caloric  level  of  the 
full  day  adult  meal  pattern  (1934 
kilocalories)  is  excessive  for  the 
intended  population.  These  comments 
recommended  alternative  caloric 
intakes,  ranging  from  1500  to  1900 
kilocalories  per  day.  The  estimated 
caloric  level  of  the  proposed  full  day 
pattern  is  based  on  the  1989 
Recommended  Energy  Allowances  for 
individuals  51-*-  years  of  age  at  1900  and 
2300  kilocalories  per  day,  for  females 
and  males,  respectively.  The  proposed 
caloric  level  of  1934  kilocalories  per 
day,  therefore,  is  at  the  lower  range  for 
male  requirements,  and  approximately 
equals  the  recommended  level  for 
average  female  requirements.  The 
implementation  of  the  o^er  versus  serve 
provision  will  provide  adequate  caloric 
flexibihty  for  participants  whose  caloric 
need  may  be  less  than  the  proposed 
level. 

Offer  Versus  Sene 

Fifty-four  (54)  commenters  addressed 
the  "offer  versus  serve"  (OVS)  provision 
contained  in  the  proposed  rule  in 
§  226.20(p).  23  commenters  supported 
the  provision,  stressing  that  adults  have 
established  eating  habits  and  should  be 
allowed  to  choose  what  they  eat  Several 
commenters  went  on  to  state  that 
allowing  participants  choices  helps  to 
foster  a  sense  of  independence.  Two 
commenters  supported  the  provision 
with  conditions— one  supported  it  only 
if  the  participants  were  allowed  to 
substitute  an  eqtial  ntimber  of  foods  for 
those  declined  and  the  one  favored  it 
since  it  potentially  limits  food  waste, 
but  was  against  it  since  they  felt  that  the 
staff  should  be  aware  of  food 
preferences  before  it  was  offered. 

Twenty-nine  commenters  opposed  the 
proposal.  In  most  cases,  these 
commenters  have  misinterpreted  the 
provision's  intent,  or  misunderstood  all 
or  parts  of  the  provision.  OVS  is 
proposed  as  a  provision  to  be 
implemented  at  the  thscretion  of  the  day 
care  center.  It  is  not  required  that  any 
center  implement  the  provision. 

One  commenter  stated  that  they  were 
against  the  provision  without 


explaixation.  Seventeen  comments 
conveyed  a  concern  that,  due  to 
debilitating  neurological  disorders, 
participants  may  not  be  capable  of 
selecting  foods  which  constitute  a 
balanced  diet  or  a  diet  containing 
adequate  amounts  of  calcium  ria^  foods- 
One  commenter  felt  that  partldp>ants 
may  not  get  enough  food  at  home  and 
may  need  all  the  foods  provided  in  the 
pattern.  These  are  legitimate  concerns. 
Again,  however,  it  is  not  required  that 
a  center  implement  OVS  or  that  the 
participants  refuse  food  items  if  OVS  is 
available.  Centers  need  not  implement 
OVS  if  center  officials  feel  that  their 
cUents  are  not  capable  of  selecting  food 
and  individuals  need  not  refuse  food 
items  even  if  OVS  is  available. 

Six  commenters  stated  that  the 
provision  would  be  too  costly  for  the 
centers  to  pay  for  food  which  would  not 
be  consumed.  The  concept  of  OVS  is 
that,  through  time,  centers  be  able  to 
reduce  the  amoimt  of  food  which  they 
purchase  by  observing  their  clients'  food 
preferences.  OVS  should  save  money 
and  prevent  waste,  not  increase  cost  or 
waste. 

Four  commenters  stated  that,  for 
centers  which  use  preplated  food 
delivery  systems,  implementation  of 
OVS  would  be  irrelevant  and  would  not 
decrease  costs,  since  a  preplated 
deb  very  system  does  not  allow  the 
option  of  declining  or  taking  a  small 
portion  of  anv  one  or  two  of  the 
required  food  items.  Again,  OVS  is  an 
option  provided  to  the  center.  Centers 
which  use  preplated  meals  need  not 
implement  the  provision.  In  addition, 
centers  that  use  a  preplate  system  may 
offer  any  item  (such  as  a  carton  of  fluid 
milk  or  individually  wrapped  bread, 
rolls  or  crackers)  which  is  not  part  of  the 
preplated  unit  for  OVS. 

The  offer  versus  serve  provision  has 
been  used  successfully  in  school  feeding 
programs  since  its  implementation 
under  Public  Law  94-105,  enacted 
October  7, 1975.  It  is  a  provision  imder 
which  participating  centers  must  offer 
all  required  servings  of  the  food 
components  set  forth  in  the  adult  meal 
pattern,  but  part.dpants  may  decline  a 
certain  number  of  servings.  The  intent 
of  OVS  implementation  is  to  reduce 
plate  waste  by  allowing  participants  to 
choose  only  those  foods  they  wish  to 
consume. 

In  spite  of  the  concerns  of  those  who 
oppose  OVS,  the  Department  believes 
that,  on  balance,  it  is  in  the  best  interest 
of  the  Program,  as  well  as  participating 
centers  and  individuals,  to  make  it 
available  in  the  adult  day  care  portion 
of  the  CACFP.  We  beheve  that 
opposition  to  OVS  is  based,  in  general, 
on  the  mistinderstanding  that  OVS — 


37850       Federal  Register  '  V(  !    SR,  No.  133  /  Wedne=;dav,  July  14,  1993  /  Rules  and  Reoulations 


both  the  provision  itself  and  the  refusal 
of  food  items — will  be  required  for  all 
program  participants.  Once  it  is 
understood  that  the  provision  is  an 
option  for  each  individual  center,  and 
Lhat  participants  are  not,  by  any  means, 
required  to  ref^^se  food  items,  the 
obiections  to  OVS  became  invalid.  With 
regard  to  specific  concerns  cited  above, 
centers  should  make  every  effort  to 
provide  w?[;-bdidnced  meals  by 
surveying  ar. i  observing  food 
preferences  and,  where  necessary,  offer 
assistance  m  meal  component  selection. 
Accordingly,  this  final  rule  retains  the 
OVS  provision  as  proposed. 

USD  A  Food  Grouping  System 

Some  comments  and  questions 
addressed  the  USDA  Food  Grouping/ 
Crediting  System.  They  pointed  out  that 
other  recognized  food  grouping  systems 
such  as  the  one  estabUshed  by  the 
Amencan  Diibetic  Association  in 
conjunction  with  the  American  Dietetic 
Association  categorize  foods  according 
to  different  cntena. 

All  of  tne  feeding  programs 
administered  by  the  Department  of 
Agriculture  which  use  meal  patterns 
follow  the  same  system  of  meal  pattern 
food  grouping  The  Child  Nutrition 
Labehng  Program  is  based  on  USDA 
credit.ng  Products  labelled  under  this 
program  a'e  used  mxoughout  USDA 
feeding  programs.  Many  providers  of 
adult  day  care  meals  also  supply  meals 
to  schools  and  child  care  centers.  To 
avoid  confusion,  simpUfy 
recordkeeping,  and  streamline 
procurement,  it  is  important  that  each  of 
these  programs  follow  the  same  food 
grouping/ crediting  system.  The  basis  for 
this  system  is  the  use  of  conventional 
foods  served  in  traditional  meals. 

Accordingly,  the  Department  is 
making  no  change  to  the  food  grouping/ 
crediting  provisions  in  this  final  rule. 

Essential  S'utnents 

Some  comments  recommended  that 
foods  containing  certain  nutrients  (iron 
and  vitamins  A  and  C)  be  required  in 
the  meal  pattern  a  minimum  number  of 
times  per  week.  While  the  Department 
agrees  that  these  nutrients  are  important 
dietary  requirements,  the  full  day  adult 
meal  pattern  is  intended  to  include  an 
appropnate  variety  of  foods  that  will 
provide  all  of  the  v:tam>ins,  minerals, 
amino  acids,  and  fatty  acids  that  are 
essential  for  good  health.  The  proposed 
regulation  establishes  an  estimated 
calonc  level  and  requires  a  variety  of 
foods  m  order  to  assure  that  the  total 
diet  supplies  all  of  the  required 


nutrients.  However,  it  is  not  the 
intention  of  the  Department  to 
uimecessarily  limit  the  flexibiUty  of 
program  providers  in  their  menu 
planning  activities. 

Need  for  Further  Research 

Three  (3)  commenters  called  for 
research  on  the  caloric  needs  of  specific 
age  groups  in  the  over  51  year  age  range. 
Some  commenters  also  maintained  that 
differences  in  the  nutritional  needs  of 
the  elderly  should  be  addressed.  The 
Department  agrees  that  information  on 
the  dietary  needs  of  the  elderly  is 
limited  and  incomplete.  Although 
nutrition  research  is  beyond  the  scope 
of  the  Food  and  Nutrition  Service,  we 
support  the  concept  of  increased 
research  in  this  area.  As  research 
findings  become  available,  changes  in 
the  aduh  meal  pattern  will  be  proposed 
where  warranted. 

Meal  Substitutions 

Several  commenters  suggested  that 
the  Department  should  provide 
additional  reimbursement  for  special 
meals  or  liquid  supplements.  They 
point  out  that  these  special  meals 
treqi'ently  cost  considerably  more  than 
traditional  meals.  Program  regulations  at 
7  CFR  226.20(h)  allow  for  food 
substitutions  for  medical  or  other 
special  dietary  needs  when  supported 
by  a  statement  from  a  recognized 
medical  authority.  Program  poUcy 
found  in  FNS  Instruction  783-2  (Rev.  1) 
requires  that  the  sjjecial  dietary  needs  of 
handicapped  individuals  be  met  by 
institutions  participating  in  the  CACFP 
However,  Program  reimbursemient  rates 
are  set  forth  in  law  and  amounts  cannot 
be  changed  at  the  discretion  of  the 
Department. 

Summary 

The  proposed  adult  meal  pattern. 
pubUshed  in  the  Federal  Register  on 
August  27, 1990,  at  55  FR  34935-34939, 
is  adopted  as  a  final  rule  without 
change. 

List  of  Subject*  ui  7  CJR  Part  226 

Day  care,  Food  assistance  programs 
Grant  programs — health,  infants  and 
children,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  part  226  is  amended  as 
follows: 

PART  226— CHILD  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 


Authority:  Sees,  9,  It,  14,  16  and  17, 

National  School  Lunch  .^ct,  as  amended  (42 
U.S  C  1758.  175Qa,  1762a,  1765  and  1766^ 

2.  In  §226  20: 

a.  Paragraph  (a)  is  amended  by 
rem.ovmg  the  words  "A  serving  of,  "a 
serving  of,  "an  equivalent  serving  of 
and  "an  equivalent  quantity  of 
wherever  they  appear. 

b  Paragraph  (a)(21  is  amended  by 
removing  the  words  "Both  lunch  and 
supper"  from  the  introductory  text  and 
adding  the  word  "Lunch"  in  its  place. 

c  Paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(4]  and  a  new  paragraph 
(a)(3)  is  added, 

d.  Newly  redesignated  paragraph 
(a)(4)(iii)  is  amended  by  removing  the 
word  "Juice"  from  the  second  sentence 
and  adding  the  words  "For  children, 
juice"  in  its  place. 

e.  The  table  in  paragraph  (c)(1)  is 
amended  by  removing  footnotes  6  and  7 
and  by  revising  the  adult  participants 
columm  of  the  meal  pattern  table. 

f.  The  center  heading  to  paragraph 
(c)(2)  is  amended  bv  removing  the 
words    OR  SLTPER". 

g.  The  introductory  text  of  paragraph 
(c)(2)  is  amended  by  remonng  the 
words    or  supper ',  and  the  table  is 

amended  by  removing  footnotes  9  and 
10  and  by  revising  the  adult  participants 
colum.n. 

h.  Paragraph  {cj(3)  is  redesignated  as 
paragraph  (ci(4)  and  a  new  paragraph 
(c)(3)  is  added 

i.  The  introductor\-  text  of  newly 
redesignated  paragraph  (c)(4)  is 
amended  by  removing  the  reference 
"paragraph  (aj(3)"  and  adding  the 
reference  "paragraph  (a)(4)"  in  its  place 
and  by  removing  the  word  "Juice"  and 
adding  the  words  "For  children,  juice" 
m  its  place;  the  table  is  amended  by 
removing  footnotes  8  and  9  and  by 
revising  the  adult  participants  column. 

j.  Paragraph  (p)  is  revised. 

The  addition  and  revisions  specified 
above  read  as  follows; 

§226.20    Requirements  for  meals. 

(a)  *   •   • 

(3)  Supper  shall  contain  the  food 

components  and  ser\-ings  listed  for 
lunch  m  §  226.20(a)(2),  except  that,  for 
adult  participants  in  adult  day  care 
centers,  it  does  not  require  a  serving  of 
fi uid  milk. 


(c)' 
(1)' 
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Breaxfa; 


M,ir  'u..d  .,  

VEGE^AB^E  AND  FRLITS 
VegetabieiS'  and, c-f  'r^-'s  

Of 

zo'^bmahor':  of  vegetable: s    fr,j!!.s   a'^d  -u.'cg 

B*-iE,,AD  AND  B'^'TAD  A.,''E  •-~N"~''ES  '' 
Bread  

Of 

Cor-^Cead    b^SCi;!tS    'Ot-S    r^i  ;♦*"-,■;    R-- ■*     

Of 

Co'j  ary    erea  "^  

Ccc^l  cerea     

Cooxea  pas'a  o 


and2 


•'J'«  :  -cxjuct 


:'i"W  oe'eai  grains  o'  a-  e^:^,Jlvalent  quantty  of  any  com- 

'inaticr  0'  b ■  ea (!■*■:'■& a c  aiwa'e 


Ch.sfl'e^'  aoes  3 


Children  apes  6 

thr 


AduK  participants 


icup* 
^/bcup. 
^/bcup. 

2  slices  (servings). 

2  servings. 

1  ^A  cups  or  2  oz. 

1  cup. 

1  cup. 

1  cup. 


(2)*   •   • 


Lunch 


Food  components 
MILK 

VFGE''A5^£  &\Z  -'^.^'^Z'' 

vegetar/ie'S,:  ana o' '"...ts  

5*^EA2  ANI^  BPE'-'D  A.. "E '--■'.,*"''£* 

Bread  

or 
Co"-,£'ead  b.scu'ts  rolls,  muffins,  etc* 

0' 

C-oo«ea  ^^asta  or  "<xxi\a  oroducts 

or 

C-ooKsc  cerea-  or  g-^^-is  o'  a*"  ^^z-  .aient  quantity  of  any 
co-^rtnaticj"  of  t^reaatreaxo  a-e"-.a'e 

MEA^  AND  WE,*'  A^'E'-^NA-E 

..ea-  "-lea!  or  pO'..'r¥  o'  'is^^*     

or 

C^eese  

or 
'^aQS     

Of 

Cot-OKed  dry  Dear>s  :'  oeas 

or 
^earijt  bufer  or  soy^'X  o„"o'  ;o  z"-e-  -  ,„;•  or  seea  cutters  . 

or 
Peanuts  or  soyr;u!s  or  "ee  "v.*s  :"  seeos^  

or 
A-^,  equrvaierit  guar^t-ry  of  any  corriDir'-.acon  of  ttie  above 
rrteal'msat  a.len-Late 


Children  ages  1 
andz 


Qiildren  ages  3 
ttirough  5 


Children  ages  6 
through  12 ' 


Adult  participants 


1  cup.* 

1  cup  total. 

2  slices  (servings). 
2  servings. 

1  cup. 
1  cup. 

20Z. 

20Z. 

legg. 

^/^cup. 

4  tbsp. 

1  oz=50  percent 


(3J  Thf  rr:.:;;n.  urn  amounts  of  food  set  forth  in  paragraph  {a)(3)  of  this 

compooie:  ts  *    '^^  ep-.  ed  as  supper  as         section  are  as  follows: 
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SUPPER 


FCXXI 


Z-or&r'S 


M  <   f.  :  

'VEGETABLES  AND  FRUITS' 

.^getas-aisi  an-lof  tnutts;  » 

BPEAO  AND  B-EAD  ALTERNATES* 

5^a,3(^  


C:"-t'9ad.  t  sc_,  ts   '>  s   -'u^'s  e'c*  

C-:oKad  ce'sa'  of  ;-3.^s  o'  a:  eq.,  .i.snt  quantity  of  any 

MEA'  A\D  M£A'  ALTERNATES 

^ea'  '-ieat  w  poul*-y  o'  '^s-  *      

cr 
C"6e5a _ 

or 


L->:"-j--  T>  cea'^s  :'  c»as  

==ikrj'  c_-ef  ;-  v  ,- /  -  •'e'  or  other  nut  Of  seed  but- 


C^  SC< 


jd  -:_-s  or  seeds' 


A-  e-;_;  . 3.9r,{  q.^a-it,  ct  any  combination  of  the  above 

rej'.'^eat  ai'sr-^atss. 


It) 


CbHdren  ages 


Cfiiidrer  ages  3 
t^r^og^  5 


Chiidran  ages  6 
through  i2' 


Acl'^:"  Da"!-  pa";'s 


'^  cup*  

Vt  cup  total 

'/i  slice 

^/2  sening  .. 
Va  cup 


1  oz  ... 

1  02   ... 

1  egg  . 
'A  cup 
2tbsp 


V2  02=50  percent.' 


^4  cup  

'A  cup  'c'a 
'/i  Slice  .... 

'/•  cup 


1  cup    , 

y*  CaO  total 

1   S'iC9   

1  se^'ing 
V2  cup 


I'Aoz  , 


3tt>sp  

%  02=5C  p9'Cer-t  ** 


2oz  .... 
1  egg  .. 
'/icup 
4  tbsp 


2  s;^ces  'S9r'.-"gs 
i  2  ser,'^nqs 

1  Cup 

2  oz, 

2  ,*z 

'  ev:; 
'  ■?  cur 

'^   OZ-Z>\j  p6'Co"t 


SUPPLEMENTAL.  POCD 


-ood  components 


MILK 

Mr.K,  f.'j^         

VEGETABLES  A\3,0R  FRUITS 
•- e3a.a:'8  s;  arc  v ''jit{s)  , 


■^  -st'o-gtr   v9g-Tar,-8  c  fruit  juice  or  an  equivalent 

qua-^t-t,   0*.  a.'  »   :c-^-c  -  at.c-  c'  v9getable(s),  fnjit(s) 

3Pd  ;'J':8 


BSE.AD  A',D  eat  a;:  a.. 
B-ea  J     

Cc  "■'  D '  ijad ,  c :  sc'- 

Cod  d-y  cQ'aa  ' 


\^TES<'> 


r-.Jc      ">i    *^'  '"1<5      o^i«  '4) 


Cc->ed  cs'sai     

CcoKad  casta  o'  --'»o,e  t'^'^ct 


Children  ages  1 
and2 


Children  ages  3 
tDfouah  5 


Chtidrer!  ages  6 
Itvough  12 ' 


Ccxi^ad  ce.'sai  grairts  or  ar  9Gi-'.a.or*  ::oa"ti!y  of  any 

ccP-c,,r,^».QP  Q<  Dreaabread  are'-a's 

MEA"!"  AND  WEA'  A.'Ea%„i-^VES 

-ea-"  ^©at  y  txxifrfv  or  fisr,  "*    

or 
Crease  

Of 


or 


€-'.-,«%•':  37  M,ar,s  O'  taas 


*      *      • 


AdiJt  participants 
1  C'JP  ^ 

''2  cup. 

1  s''ce  (se'vnc,' 
1  serv'ing 

V2  cup. 

^  cz 

1   07 

•  egg 

■  *  Cj2 


Federal  Register  /  Vol,   58.  No.   133  /  \Ve(be>day,  July  14.  1993  /  Rules  and  Regulations       3785 


SUPPLEMENTAL  FOOD— Continued 


^ooa  compcr.fri's 

Children  ages  * 
arxj  2 

ChUdranagMS 
lhrou(^5 

Childran  mm  6 
through  12^ 

Adult  participants 

or 

"^'eanijl  butte'  or  soyiul  butter  o'  0T*"ie'  plI  of  seeti  ;;..;; 

Of 

Peanuts  or  sc/nuts  o'  tree  nuts  or  seeis^    

•  •     • 

•  •     • 

•  •  • 

•  •  • 

•  •  • 

•  •  • 

•  •  • 
«  •  • 

2tt>sp. 

loz. 

AozWA  cup. 

or 
Yogurt,  plain  or  sweetened  ar^c  ♦^a.'O'fed 

or 
An  equivalent  quanttty  c'  ary  cc-nbination  of  t^e  above 
r^eafmea!  aiter^;ates 

ip]  Offer  versus  sen-e.  (1)  Each  adult 
day  care  center  shall  offer  its  adult 
participants  ail  of  the  required  food 

sf:n.-ings  as  set  fonii  m  paragraph  (c)(1), 
\c){2)  and  (c)(3)  of  this  section. 
However,  at  the  discretion  of  the  adult 
day  care  center,  adult  partin pants  rr.av 
be  permitted  to  decline: 

[i]  One  of  the  four  iood  items  (one 
serving  of  m.ilk,  one  serving  of  vegetable 
and/or  fruit,  and  two  ser\-ings  of  bread 
or  bread  alternate)  required  at  breakfast. 

(u)  Two  of  the  Six  food  items  [one 
sen-mg  of  milk,  two  servings  of 
vegetable  and/or  fruit,  two  servings  of 
bread  or  bread  alternate,  and  one 
sep.'ing  of  meat  or  mt'at  ?.!*emate) 
required  at  lunch; 

(iii)  Two  of  the  five  food  items  (two 
servings  cf  vegetables  and/or  fruit,  two 
servings  of  bread  or  bread  alternate,  and 
one  serving  of  meat  or  meat  alterr:ate 
required  at  supper 

(2)  The  price  of  a  reimbursable  meal 
shall  not  be  affected  if  an  adult 
panicipant  declunes  a  food  item. 

Dated:  July  2, 199.3. 
Ellen  Haas, 

Assist  jnt  Secretary  for  Food  and  Consumer 

Ser\-!ces 

[VR  DcK.  93-16591  Filed  7-13-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  151 

[T.D.  93-52)  ,._ 

Examination  of  Wool  and  Hair 

AGENCY:  Customs  ,5er,iL:e,  Department 
of  the  Treasury. 
ACTION:  Final  rule 

SUMMARY:  This  document  adopts  as  a 
final  Rile  witiiout  change  proposed 

amendments  to  thie  Customs  Regulate u 

to  remove  references  to  estimation  of 
I  lean  yield  of  wool  or  hair  bv  non- 


laboratory  metiioG  and  to  eliminate 
Customs  Form  6451,  Notice  of 
Percentage  Clean  Yield  and  Grade  of 
Wool  or  Hair  The  amendments  conform 
the  regulations  to  current  Customs 
procedures  which  no  longer  include 
informally  estimating  the  clean  yield  of 
wool  or  hair  and  notifying  the  importer 
of  that  estimate.  Determination  ofthe 
clean  yield  of  wool  or  hair  will  thus  be 
made  on  a  case-by-case  basis  only 
'hrough  analysis  performed  in  a 
Customs  or  commercial  laboratory. 
EFFtCnVE  DATE:  .A.ug\iSt  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ira  ReesG,  Office  of  Laboratories  and 
Scienti.'ic  Ser%-;ces  1202-02 ■'-1060). 

SUPPLEMENTARY  iNFGRMATiOS: 

Background 

On  AuEus;  21.  1992,  Customs 
published  a  notice  in  the  Federal 
Register  (57  FR  37917)  proposing  to 
Emend  various  sections  within  subpart 
E  ef  part  151,  Customs  Regulations  (19 
Cn<  part  151),  which  covers 
ex.im. nation  and  testing  procedures 
a pp!. cable  to  imported  wool  and  hair  for 
tariff  purposes.  The  proposed 
aii.eiidments  were  intended  specifically 
tc  ensure  that  the  reguJations  reflect 
current  requirements  and  procedures 
regarding  the  determination  of  clean 
yield  If  a  clean  yield  content  report  is 
needed  for  Customs  purposes.  Customs 
samples  and  analyses  the  crude  wool  for 
clean  yield  content  in  a  Customs 
laboratory  specializing  in  wool  analysis 
and,  when  a  Laboratory  Report  is  issued 
on  Customs  Form  6415,  a  copy  thereof 
is  sent  by  Customs  to  the  importer  of 
record.  The  specific  amendments 
proposed  in  the  notice  involved  (1) 
removal  of  §  151,72  which  provides  for 
estimation  of  clean  yield  by  non- 
laboratory  method  and  specifies  use  of 
Customs  Form  6451  as  the  means  for 
notification  to  the  im.porter,  and  (2) 
conforming  changes  to  other  sections  of 
the  regulations  involving  removal  of  all 
references:  To  Customs  Form  6451; 
§  151  72.  an  exam.ination  or  estimation 


procedure  (which  in  the  regulatory  texts 
has  reference  only  to  a  non- laboratory 
procedure);  and  importer  notification  of 
the  results  of  an  examination  or 
estimation  procedure.  As  a  consequence 
ofthe  proposed  amendments,  the 

f)resent  regulatory  provisions  regarding 
aboratory  sampUng  and  analysis  (which 
also  provide  for  analysis  by  a 
conunercial  laboratory  under  certain 
circumstances)  would  become  the  sole 
means  under  the  reguJations  for 
determination  of  clean  yield  content. 

One  comment  was  received  from  the 
public  in  response  to  the  notice.  This 
commenter  supported  the  proposed 
amendments  and  further  suggested  that 
the  Customs  Commercial  Laboratory 
Program  should  be  expanded  to  include 
accreditation  for  wool  testing  so  as  to 
eliminate  the  need  for  retesting. 
Customs  does  not  believe  that  any 
action  should  be  taken  in  response  to 
this  comment  because  (1)  the  comment 
is  outside  the  scope  of  the  proposed 
amendments,  and  (2)  based  on  the 
relatively  small  number  of  wool 
analyses  performed  each  year  in 
Customs  laboratories  and  based  on  the 
absence  of  any  requests  for  retesting  of 
wool  samples  over  the  last  several  years, 
the  accreditation  of  commercial 
laboratories  to  perform  wcwl  testing  is 
neither  necessary  nor  appropriate. 

Based  on  the  above.  Customs  beUeves 
that  the  proposed  amendments  should 
be  adopted  as  a  final  rule  without 
change. 

Rpgulatnn  Flrxibilitv  .^ct 

Pursuant  to  the  provisions  ofthe 
Regulatory  Flexibihty  Act  (5  U.S.C  601 
et  seq.),  it  is  certified  that  the 
regulations  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  merely  conform  the 
regulations  to  present  administrative 
practice  and  thus  will  not  resuh  in  any 
increased  economic  impact. 
Accordingly,  these  amendments  are  not 
subject  to  the  regulatory  analysis  or 
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o'her  req',iirem"r.*s  of  5  I'  S  C-  603  and 
fi04 

Exscatiw  Order  1 229 1 

This  docuiiren*  doe«  not  meet  the 
criteria  for  a  "major  rule  '  as  specified 
i;i  E  0   \lZm^  AccordinKlv,  :\u 
regulator.-  impact  analysis  has  been 

pn?pared 

Drafting  Inforin«Jtion 

The  pnnc:pal  audio:  uf  this  document 
v,3S  Francis  W.  F:jote.  Regulations 
Branch,  US  Customs  Service.  However. 
personnel  from  other  ofSces 
participated  in  its  development. 

List  of  Sobtectiin  19CFKPart  151 

Customs  dutitji  tir^d  inspection, 
I.-n ports.  Examinat.oa.  sampling  and 

testing.  Wool 

Amendments  to  the  Refjulations 

Accordingly,  p-irt  151,  Customs 
ReguIations'lig'CFR  oart  151).  is 
an^.ended  as  s»'t  forth  oelow: 

PART  151— EXAMINATION, 
SAMPUNQ,  AND  TESTING  OF 
MERCHANDISE 

1  The  auLhcnty  citation  for  part  151 
continues  to  rtia  J  m  part  as  follows: 

Aathortty-  19  i '  S  C  56.  1202  (General 
N  'fs  8  and  9.  Hdr-ii  :i':'.red  Tariff  Schedule 
c'tne  cQitt^l  Stdti*^:,  1624   •   •  'Subparts 
also  iss'i«u  jxnasr  Ajlditicnai  U.S.  Note  2(f) 
to  Chapter  51.  KTSUS  *    *   ' 
»         •         *  •  * 

2.  Sectiaa  151.64  is  revised  to  read  as 
follows;  I 

§  151  S4    Extra  copy  of  entry  lu'T^r'ar/ 

One  extra  copy  of  the  eiiiry  iu.nuiiiij 
covering  wool  or  hair  subject  to  duty  at 
a  rate  per  clean  kilogram  shall  be  filed 
1.".  addition  to  the  copies  otherwise 
required. 

3  Section  ".5).  'O.  first  sentence,  is 
amendt'd  by  removing  at  the  end  the 
words  ".  in  whijh  case  the  clean  yield 
of  the  wool  or  hair  m  such  sampling 
unit  shall  be  estimated  as  provided  for 
m  §151 72" 

4  Se<:tion  151  71  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows 

§  151  71     Laboratory  testing  for  cloan  y<eic! 

fa)  Teat  and  report  ty  Cu-^ton^ 
labcratory  The  cieaii  \ield  of  all  general 
samples  tainc  in  accordance  with 
^151  70  shall  be  deterf^uricd  by  test  in 
a  C'jstoms  latcratoryv  uni'^'ss  :*  .s  found 
that  It  IS  no*  teasibie  to  test  suoh  a 
sample  and  obtain  a  proper  f-lniio::   if 
perc'^ntag'?  cJe^n  yield.  A  report  ct  tna 
perr':.".'R»jH  .;  !-tin  yield  of  each  general 
sair.ple  as  dstabiisned  bv  the  test,  or  a 
st3te;nent  of  riie  .'"as  ,r.  for  r  ot  testing  a 


I 


general  sample,  shall  be  forwarded  to 
the  district  director 

(bj  Sotificntton  to  importer  Where 
samples  of  wool  or  hair  have  been  tested 
in  a  Customs  laboratory  and  the  district 
director  has  received  a  copy  of  the 
Laboratory  Report,  Customs  Form  6415, 
the  district  director  shall  promptly 
provide  notice  of  the  test  results  by 
mailing  a  copy  of  that  report  to  the 
importer. 
•        •        •        •        • 

5.  Section  151.72  is  removed. 

6.  Section  151.73  is  amended  by 
removing  from  paragraph  (a)  the  words 
"or  a  reestimation  of  clean  yield  made 
in  accordance  with  §  151.72(c)," 

7.  Section  151.73  is  hirther  amended 
by  removing  from  paragraph  fh)  the 
words  "or  reexamination". 

8.  Section  151.75  is  am.ended  by 
removing  the  words  "and 
examinations". 

George  J.  Wei«e, 
CommtsmoTter  of  Customs 

Approved:  June  25. 1993. 
Ronald  K.  Noble. 

Assistant  Secretary  (^  the  Treasury 
fFT?  rVv  QV-i6<^ft2  Filed  7-13-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
(DcHCKS'  No  3€F-0328] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

agency:  Food  and  Drug  Administrauon. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  phosphorous  acid,  cyclic 
neopentanetetrayl  bis(2.4-di-(e,t- 
butylphenyl)  ester  as  an  antioxidant  for 
use  in  olefin  polymers  intended  for 
food-contact  use.  This  action  is  In 
response  to  a  petition  filed  by  General 
Electric  Co.  (formerly  Borg-Wamer 
Chemicals.  Inc.). 

DATES:  Efiiective  July  14.  1993;  written 
objections  and  requests  for  a  hearing  by 
August  13. 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Doclcets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawm  Dr 
Rockville.MD  20857. 
FOR  FURTMEfl  INFORMATiOM  CONTACT: 
Marvin  D.  Mack,  Centfcf  fo:  Food  Safety 


and  Applied  Nutrition  (HFS-2161.  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-9511. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  22.  1986  (51  FR  3012R1.  FDA 
announced  that  a  food  additive  petition 
(FAP  6B3944)  had  been  filed  by  Borg- 
Warner  Chemicals,  Inc.,  Washington, 
W'V  26181.  The  petition  proposed  that 
§  178  2010  Antioxidants  and /or 
stabilizers  for  polymers  [21  CFR 
178  2010)  be  amended  to  provide  for  the 
safe  use  of  phosphorous  acid,  cyclic 
neopentanetetrayl  bis(2,4-d!-fprt- 
butylphenyl)  ester  as  an  antioxidant  for 
use  m  olefin  polymers  intended  for 
food-contact  use. 

Since  the  notice  published,  this 
division  of  Borg-Wamer  Chemicals,  Inc., 
was  purchased  by  the  General  Electric 
Co.,  Parkersburg  Center,  F^fth  and  Avery 
Sts  ,  Parkersburg,  WV  26102. 

FD.A  has  evaluated  data  in  the 
petition  and  other  relevant  m,aterial.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe  and  that 
§  178.2010fb)  should  be  a.Tiended  as  set 

forth  below.  

In  accordance  with  §  171  1(h)  (21  CFR 
I'Mih)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  {.>eUt;on  are  available  for 
inspection  at  L^e  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  m  21  CFR 
171  1(h),  the  agency  wiil  delete  from  the 
documents  any  matenals  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
tiie  potential  environmental  effects  of 
this  act-on.  FDA  has  concluded  that  the 
acticn  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  im^pact  statem.ent  is  not 
required.  The  agency's  findmg  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  aiid  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  13,  1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  wntten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
num.bered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  ob|e(,:tion.  Each 
numbered  ob|ection  on  which  a  heanng 


Federal  Register  /  Vol    58,  No    133   ■■   V\ediiesda\' 
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-.  ri'qut'S'ed  shaij  specifiriilly  so  slatt- 
Faili^'e  to  request  a  heanng  for  ar.\ 
particular  objection  shall  cons'ituie  d 
waiver  of  the  right  to  a  heating  on  tliat 
cbjection.  Eadi  numbered  objection  for 
which  a  hearing  U  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  fa:  ti.ai 
information  intended  tn  [>►-  :■>  rented  in 
support  of  the  obiection  ir.  :!if  event 
that  a  hearing  is  held  Failure  to  include 
s-jch  e  destnfiiiMn  a-::;  -mHlvsis  for  anv 
parturular  (:..[;-"i;-;oi:  [,r,c].  <  :;:.s:;tutt-  a 
;va;vor  of  the  -.ah*  *-..  a  t;K-ring  on  the 
■>r'!*-r'!on  Thr«"  f-^p.M-;  -,'  all  documents 
shall  be  submitted  a^id  shall  r* 
identified  with  rhr-  '.:r,.x>^'  f,i:n:iM'r 
found  m  braciwli  u;  tne  ht»du.;.t;  of  :.!.  , 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 


::  u'le  Docxe's.  M,8r>Bgf  ■:>';/  iiranch 
r>''.vetfn  9  e.r:,  anr:  4  p.m..  Monday 

•ri'O'jst-;,  Fr:da\ 

i.!>!  of  Sub-wts  in  21  i.yR  Fdn  178 

Food  additives,  Food  packaging. 

Therefore,  un  i-*r  'tf  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
'i'T)f>".df»d  ps^  f^!!ovi,'«- 


PART  17&— jNOiRECT  FOOD 
AOOmVES;  ADJUVANTS 

PRODUCTiON  AIDS,  AND  SAN 


'EPS 


1.  The  authority  citation  for  21  CFR 
part  178  is  rp.  i^^^d  to  read  as  follows: 


K;:1ps  and  Rr-inilations        3  785:' 


Substances 


*■--'■"•'■  ■■■•■-'  ::■■■:  4\,  4;i'?  "ii  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  for  the  entry 
"Phosphorous  acid.  cycLc 
neopentanetetrayl  bi8(2.4-di-tert- 
butyiphenyl)ester"  by  numerically 
adding  new  entry  "3."  under  the 
heading  "Limitations"  to  read  as 
follows: 

§  '"8  7''"     ,A'-it-<}«',::ls--!ii  n'-il-.'  fj?:, ■  ;-i?'i 


(b)- 


Umitaaont 


"osp'^c'Ojs  ac 
(CftS  Reg  Nc 


2-=: 


rieope^:!a'ie!e:-ay1  bis(2.4-di-te/?-buty.pr>e.i>'.;8s:e;       For  use  only- 
53-7). 


i.  At  levels  not  to  exceed  0.05  percent  by  wetgnt  »n  olefin  po«y- 
mere  complying  with  §  177.1520(c)  of  Ms  ch^Mer.  item  3.1,  that 
contain  more  than  50  weight  percent  oJ  polymer  units  derived 
from  ethyiene  and  whose  density  is  less  than  0.94  gram  per 
cutxc  centimeter.  The  averaoe  t^»rv••-•^»^5  n*  «t;>-^  r>"' .^-tb-^  jn- 

lended  for  use  in  contact  *■:' 'i  .x -.-r.e.:  .  ,-v>:  .     /■   ■■*!^-'y>ed 

In  Table  1  of  §  176.170{c)  of  trus  cnapte'  snai:  not  exceed  80  mi- 
crometers (0.0O3  inch). 


Dated:  July  1, 1993. 
fanice  F.  Oliver, 

->  ■    i  [)irector.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[TTR  nor  9^-1^505  FHpd  7-13-93;  8:45  am) 

E>U.„'NG  CODE  4"6C-'Ci-F 


21  CFR  Pan  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Name 

AGENCY:  Foo^i  p.id  Drug  Administration, 

Hih'S 

ACTION:  Fma,  cue 


suwMAflv;  rne  Fooii  end  Drug 

.-..::::. :.:st.-p';or!  [¥L).\]  is  amending  the 
a:;::iiai  dnig  rfeguiation;,  v:  rerl^ut  e 
{.hani^e  of  sponsor  narnf  for  a  new 
<.;"ur-!^a!  druv;  appiicatKui  i'N.,\DAi  from 
L.-phomed,  D.vosio.n  oiluy.sawR  '"S.-^, 
Iru.  ,  tc  Fujisawa  l.'S.\,  li\^. 

EFFECTTVE  OftTE:  ]\y.v  14.  1993. 

FOR  FURTHER  INFORMAfiON  CONTACT:  lud> 
N!  O'Haro.  C«r.*er  fo:  V'e!f>r:nar}- 
Medic:ne  (iiF\' -2ih),  Food  and'^Drut: 


Administration,  7500  Standish  PI.. 

F:.-kv:";"  X'fT  .■.■■■^- "^    101-295-8737. 
SUPP-EWE-s-ARv  INfCRMATJON: 
Lyp;-,   ...^,   !):v;s,a::  .;  ,"  Fujisawa  USA. 
Inc.,  Deerfieid.  IL  60015-2548,  has 
informed  FDA  of  a  change  of  sponsor 
name  from  Lyphomed,  Division  of 
Fujisawa  USA,  Inc.,  to  Fujisawa  USA, 
Inc.  Accordingly,  FDA  is  amending  the 
regulations  in  21  CFR  510.600(c)(1)  and 
{c)(2)  to  reflect  the  change  of  sponsor 
name. 

i.;s;  <i{  Sutijp,;  :s  ;n  2  1  riR  i' art  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 

requirements. 
Therefore,  under  the  Fedrral  Food. 
:  a:  i  under 
^  -  f  ommissioner 
■  f' ;  L' negated  to 
■>  Medicine,  21 
'i  as  follows: 


Drug,  and  Cosmetic  .*.: 
authority  delegated  t 
of  Food  and  Drugs  ar: 

the  Q>:.'fj:  f:'.;  Xt^'e-r.r. 
TFR  ran 


■>  a:T:er. 


PAPT  S1'3— NEW  ANIMAL  DRUG5 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 


Authority:  Sees  201,  301.  501,  502.  503, 
512.  701,  706  of  tlie  Federal  Food.  Dnig,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351.  352. 
353.360b.  371.  376). 


§510.600 


•  cf) 


2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
remcrving  the  entry  "Ljrphomed. 
Division  of  Fujisawa  USA,  Inc."  and  by 
alphabetically  adding  a  new  entry  for 
"Fujisawa  USA.  Inc..  Deerfieid.  IL 

60015-2548 000469":  and  in  the  table 

in  paragraph  (c)(2)  in  the  entry  for 
"000469"  by  removing  the  sponsor 
name  "Lyphomed.  Division  of  Fujisawa 
USA.  Inc."  and  adding  in  its  place 
"Fujisawa  USA.  Inc." 

Dated:  July  7. 1993. 
Richard  EL  Geyw. 

Deputy  Director.  Offkx  of  SunviUance  and 
Compliance.  Center  for  Vetennary  Mediciiw. 
(PR  Doc  93-16594  Filed  7-13^3;  «-45  am) 
enxMOCooe  neo-ei-r 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Pari  3 
RIN2900-AG30 

Determinations  of  (ncorripetency 

AGENCY:  Depar.ment  of  Veterans  Affairs. 

ACTION:  F::ial  rule. 

SUMMAf^v;  The  Department  of  Veterans 
.■^ffai.-s  fVA)  has  amended  its  regulation 
concerning  determinations  of 
incompetency  and  competency.  This 
chanRe  brings  consistency  into  the 
lane^iaae  of  the  regulation  and  ensures 
that  long-standing  VA  policy  is 
accurately  stated.  The  effect  of  this 
action  will  be  consistent  application  of 
the  regulation  m  rating  decisions 
.nvolvmg  the  issue  of  incompetency. 
EFFECTIVE  DATE;  The  effective  date  is 
August  13.  1993 

FOR  FURTWER  INFORMATION  CONTACT: 
Steven  Thorr.berr;.  Consu.taxit. 
Regulations  Staff  (21lB).  Compensation 
and  Pension  Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW  .  VVashingtor.  DC  20420,  telephone 
(202)  233-3005 

SUPPLEMENTARY  INFORMATION:  The 
definition  of  a  mentally  'ncompetent 
person  for  VA  purposes  is  one  who, 
becau.se  of  inlury  or  disease,  lacks  the 
mental  cap«!ci'y  to  contract  or  to  manage 
his  or  her  own  affairs,  including 
disbursem.ent  of  funds  without 
limitation  (38  CFR  3.353(a)).  This 
definition  represents  long-standing  VA 
pohcy  An  inconsistency  exists  in  the 
language  of  §  3.353(d),  however,  which 
requires  a  presumption  in  favor  of 
competency  in  situations  where  doubt 
arises  as  to  whether  a  beneficiary  is 
capable  of  administering  his  or  her 
funds  (emphasis  added).  This  provision 
assumes  a  less  comprehensive 
definition  of  incompetency. 

Section  3  353fd)  was  designed  to 
avoid  appomting  a  fiduciary  except  in  a 
situation  where  it  is  clearly  in  a 
beneficiary's  best  interest  to  do  so 
because  of  mental  incompetency.  Where 
doubt  arises  regarding  incompetency, 
the  doubt  is  to  be  resolved  in  the 
beneficiary  s  favor  Since  ratings  of 
incompetency  are  based  on  the 
definition  in  §  3  353(a)  and  can  result  in 
appointment  of  a  fiduciary,  to  Umit 
consideration  under  §  3.353(d)  only  to 
the  administration  of  fiinds  creates 
internal  mconsistency  within  the 
regulation  and  could  lead  to 
discrepancies  m  its  application  in 
mdivTdual  cases  The  regulatory  history, 
m  fact,  shows  that  the  language  of 
§  3  353(d)  predates  the  definition  of 


§  3.353(a)  and  was  never  amended  to 
conform  with  it.  We,  therefore,  are 
amending  §  3.353(d)  to  add  a  provision 
regarding  a  beneficiary's  mental 
capacity  to  contract  or  to  manage  his  or 
her  own  affairs,  to  change 
"administering"  funds  to 
"disbursement"  of  funds,  and  to  add  the 
phrase  "without  Umitation"  to  the 
provision  concerning  disbursement  of 
funds. 

These  changes  will  bring  paragraph 
(d)  into  conformity  with  paragraph  (a) 
and  will  assist  VA  rating  ooards  in 
making  consistent  determinations  when 
the  issue  of  incompetency  arises.  We 
also  are  amending  §  3.353(d)  to  clarify 
that  by  "doubt"  whether  a  beneficiary  is 
competent  we  mean  "reasonable 
doubt."  This  change  accords  with  VA's 
doctrine  of  reasonable  doubt  as  defined 
in  §  3.102  and  represents  in  any  event 
the  intent  of  §  3.353(d)  in  this  regard. 
Since  these  amendments  to  §  3.353 
simply  ensure  internal  consistency 
within  the  regulation  as  well  as 
consistency  with  established  VA  policy, 
pubUcation  as  a  proposed  rule  is  not 
necessary. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary- 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

There  is  no  affected  Catalog  of  Fede 
Domestic  Assistance  program  num.bfr 

List  of  Subjects  In  38  CFR  Part  3: 

Administrative  practice  and 
procedure.  Claims.  Handicapped 
Health  care.  Pensions,  Veterans. 


ra! 


Approved   May  20,  1993. 
Ie««e  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
Dependency  and  Indemnity 
Compenaatlon 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows; 

.\uthonty:  38  U.S.C.  501(a),  unless 

otr.er\N';se  noted. 

2.  In  §  3.353,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  3.353     D«terminatlona  of  incompetency 

and  competency. 

•         «         •         •         • 

(d)  Presumption  in  favor  of 
competency  Where  reasonable  doubt 

arises  regarding  a  beneficiary's  mental 
capacity  to  contract  or  to  manage  his  or 
her  own  affairs,  including  the 
disbursement  of  fiands  without 
limitation,  such  doubt  will  be  resolved 
in  favor  of  competency  (sfre  §  3  102  on 
reasonable  doubt). 


§3.353     [Amwided] 

3.  Following  §  3.353  an  authority 
citation  is  added  to  read  as  follows: 

(Authority:  38  U  S.C.  501(a)) 

;FK  Doc.  93-16596  Filed  7-13-93;  8:45  am) 

BIUJNG  CODE  8320-01-Z 

38  CFR  Part  3 
RIN  2900-AF88 

Evidence  Requirements 

AGENCY:  Department  of  Vetei-ans  Affairs. 
ACTION:  Fmal  rule. 

SUMMARY:  The  Department  of  Veterans 
.■\ffairs  (VA)  has  amended  its 
adjudication  regulations  regarding  the 
evidence  requirements  to  establish 
military  service  and  dependency.  This 
amendment  is  necessary  to  expedite 
payment  of  benefits  in  cert.ain  instances 
The  intended  effect  of  tiiis  amendment 
is  to  improve  the  efficiency  and 
timeliness  of  clai.ms  processing. 
EFFECTIVE  DATE:  These  amendments  are 
effertive  July  14,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Bisset,  Jr.,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service.  Veterans  Benefits 
Adm.inistralion,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  233-3005. 
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SUPPLEMENTARY  INFORMATION:  VA 
published  a  propasai  !o  amer.fi  38  C¥H 
"^  :n^.:r;i  arid  3,,205{8)(1)  ;n  the  Federal 
Register  of  •;:)c:tober  23.  19^2  '.'C  FR 
4P;r'(>-'52;,  In'^rt-sted  p^''>o::s  'k^,  ere 
invited  to  .';ub",it  w.^i::*::  comments, 
suggestions  or  ot  Hr',c;,,s  on  or  before 
November  23,  l  aQ2  As  no  comments 
were  received,  tha  proposed 
amendmant.s  are  adopted  with  a  minor 
technical  addition  to  clarify  that  the 
uncertified  mamage  certificate 
supporting  the  certified  statement  of  the 
deceased  x-eterar.  must  be  part  of  the  VA 
record  on  the  date  of  the  veteran's 
death. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantia!  number  of  s.';-'.all  entities  as 
they  are  defined  :n  rr.r-  Ret;ulatory 
Flexibility  Ac-  (RI  .\,    :  IS.C.  601-612. 
The  reeson  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons; 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  u^  $  IOC  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 

ef,'?:;ts  on  competition.  emplo>'ment, 
Investment,  productivity,  innovation,  or 
or;  the  ability  of  United  States-based 
•  r,*r  -prises  to  compete  with  foreign- 
'  r'.ed  enterprises  m  domestic  or  export 
■■■  -r.vets 

The  Catalog  of  Federal  Domestic 
.■^.ssistance  program  numbers  are  64.101, 
^4  105  and  64,110. 

List  of  Subjects  in  38  (J  R  Pari  3 

Admini.sL'-ative  practice  a:;d 
procedure,  Claims,  Handicapped, 
Health  r^re,  Pensions,  Veterans. 

^PJ:l^flved:  Fabraarv  25,  1993. 
lesse  Brcwn, 
Secrptary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  preamble. 

38  CFK  pirt  3  "s  anier-ded  ps  :,e*  fnrlb 
below: 


PART  3— AOJUD!CAT)ON 

Subpart  A — Perisior..  Compe-sation, 
and  Dependency  ard  Inoemnity 

CoTipensstlor 

1.  The  authority  citation  for  part  3. 
subpart  A,  continues  to  read  as  follows: 

Authority:  105  Stet.  386;  38  U.S.C  501(a), 
unless  olherwisB  noted 

2.  In  §  3.203.  paragraph  (c)  is 
amended  by  adding  a  new  second 
sentence  to  read  as  fellows- 

§  3,203     S«^v^ce  'scores  «•  evP«r:c«  o* 


(c)  Verification  from  service 
department.  •  •  •  However,  payment 
of  nonservice-connected  burial  benefits 
may  be  authorized.  If  otherwise  Ln 
order,  based  upon  evidence  of  service 
with  VA  relied  upon  to  authorize 
payment  of  compensation  or  pension 
during  the  veteran's  Ufetime,  provided 
that  there  is  no  e\idence  which  would 
serve  to  create  doubt  as  to  the 
correctness  of  that  service 
evidence.*  •  * 

3.  In  5  3.205,  paragraphs  (a) 
introductory  text  and  (a)(1)  are  revised 
to  read  as  follows: 

§  3.2D5    Marriage. 

(a)  Proof  of  marriage.  Marriage  is 
estabhshed  by  one  of  the  following 
types  of  evidence: 

(1)  Copy  of  the  public  record  of 
marriage,  certified  or  attested,  or  by  an 
abstract  of  the  public  record,  containing 
sufficient  data  to  identify  the  parties, 
the  date  and  place  of  the  marriage,  and 
the  number  of  prior  marriages  by  either 
party  if  shown  on  the  official  record, 
issued  by  the  officer  having  custody  of 
the  record  or  one  authorized  to  act  for 
such  officer  bearing  the  seal  of  such 
officer,  or  otherwise  properly  identified, 
or  a  certified  copy  of  the  church  record 
of  marriage.  However,  payment  of  death 
benefits  to  a  surviving  spouse  may  be 
authorized,  if  otherwise  in  order,  based 
upon  an  uncertified  copy  of  the  pubUc 
record  of  marriage  which  was  part  of  the 
VA  record  on  the  date  of  the  veteran's 
death,  and  which  substantiates  the 
veteran's  certified  statement  that  VA 
reUed  upon  to  establish  the  claimant  as 
the  spouse  for  compensation  or  pension 
payments  which  the  veteran  was 
entitled  to  receive  at  the  time  of  his  or 
her  death,  provided  that  there  is  no 
evidence  which  would  serve  to  create 
doubt  as  to  the  correctness  of  that  copy. 
•        •        •        •        • 

[FR  Doc.  93-16599  Filed  7-13-93;  8:45  am] 
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38  CPR  Ps-I  3f, 

Loftr-  Guarantv  I, on ."•  fo  Purchase 

f V '  f-  ■  T  I,;*  8  c  t  u  reC  H  om  e  6 

*  oL  NiC  r;  Department  of  Veterans  Affairs. 
ACTKM:  Final  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its 
manufactured  home  loan  guaranty 
regulations  (4200  series)  to  comply  with 
certain  provisions  of  the  Veterans' 
Home  Loan  Program  Improvements  and 
Property  Rehabilitation  Act  of  1987,  as 
amended  by  the  Veterans'  Benefits 
Amendments  of  1989,  and  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 
These  amendments  will  change  the 
manufactured  home  loan  program  to 
comply  with  these  laws.  Additional 
changes  are  being  made  concerning 
computation  and  filing  of  claims, 
required  insurance  coverage,  invoicing 
practices,  volume  rebates,  items  which 
may  be  included  In  the  loan  amount, 
automatic  underwriting  authority  and 
definition  of  terms.  The  amendments 
will  have  the  effect  of  updating  the  VA 
manufactured  home  loan  program  to 
reflect  current  Industry  practices. 
EFFECTIVE  DATE:  These  regulations  are 
effective  August  13.  1993. 
FOR  FURTHEc  [•,'^CCMATION  CONTACT: 
Judith  A.  v-auii...  A^iistant  Director  for 
Loan  PoUcy  (264).  Loan  Guaranty 
Service.  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Washington,  r^  ?'^4:"  '202)233-3042. 
SUPPLEMENT A-Oy  ih^JH^.ATiOH:  VA  is 
incorporating  into  its  manufactured 
home  loan  regulations  several  changes 
to  comply  with  pronsions  of  PubUc 
Law  100-198.  The  Veterans'  Home  Loan 
Program  Improvements  and  Property 
Rehabihtation  Act  of  1987.  as  amended 
by  Public  Law  100-253.  The  Veterans' 
Home  Loan  Program  Amendments  of 
1988,  and  Public  Law  101-508.  the 
Omnibus  Budget  RecondUatlon  Act  of 
1990.  Additional  regulatory  changes  are 
also  being  made  as  a  result  of  an 
extensive  review  of  the  VA 
manufactured  home  loan  program, 
Major  changes  which  VA  hereby 
incorporates  into  the  manufactured 
home  loan  guaranty  regulations  by  these 
amendments  are:  (1)  An  increase  in  the 
maximum  amount  of  entitlement  firom 
527,500  to  $36,000;  (2)  a  change  in  the 
percentage  of  the  loan  that  may  be 
guaranteed:  (3)  a  downpayment 
requirement;  (4)  revision  of  the 
occupancy  requirements;  {'.)  revision  of 
the  requirements  for  refinancing  loans 
on  manufactured  homes:  and  (6)  a  new 
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optional  proced'jre  for  filing  claims 
upon  receipt  of  VA's  resale  price 
estimatw.  Ail  of  the  above  changes 
implement  statutorv'  revisions  and  have 
been  accomplished  administratively. 
Additional  changes  affecting  insurance 
coverage,  invoiang  practices,  volume 
rebates,  the  computation  and  filing  of 
claims,  and  items  which  may  be 
included  m  the  loan,  are  being  made  as 
a  result  of  an  extensive  review  of  the  VA 
manufactured  home  loan  program. 

On  October  16.  1992,  VA  published  in 
the  Federal  Register  {57  FR  47433) 
proposed  regulations  on  the  VA 
manufactured  home  loan  g'jaranty 
program.  No  comments  were  received  to 
the  proposed  reg^jlations  Accordingly, 
the  regulations  are  adopted  as  originally 
proposed. 

The  Secretary  hereby  certifies  that 

these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  title  5.  United  States 
Code,  sections  601-612  Pursuant  to  5 
U.S.C  605[b),  these  regulations  are 
exempt  from  the  initial  and  final 
reg'alatory  analysis  requirements  of 
sections  603  and  604 

These  regulations  have  been  reviewed 
under  Executive  Order  12291.  entitled 
Federal  Regulations,  and  are  not 
considered  major  regulatory  changes  as 
defined  in  the  Elxecutive  Order.  These 
regulations  will  not  impact  the  public  or 
pnvate  sectors  as  maior  r-les.  They  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  and 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consum.ers,  individual 
industries,  government  agencies,  or 
geographic  regions,  nor  will  they  have 
other  significant  adverse  effects  on 
competition,  empiojinent,  investment, 
productivnty,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  ] 

The  Paperwork  Reduction  Act 

Section  36  4204  of  this  regulatory 
amendment  contains  information 
collection  requirements.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  one-half 
hour  per  response  with  a  total  of  50 
hours  (100  respondents  annually).  This 
inform.ation  collection  requirement  was 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
2900-0534 

Catalog  of  Federal  Domestic  Assistance 
Program  .Number  64  l  \  ^ 


List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  loan  programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

Approved:  March  19. 1993. 
]f!M«  Brown, 
Secretary-  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below: 

PART  36— LOAN  GUARANfTY 

1,  The  authority  citation  for  part  36, 
§§  36.4201  through  36.4287  is  revised  to 
read  as  follows: 

Authority:  Sections  36.4201  through 
36,4287  issued  under  38  U.S.C.  501.  3712. 

2.  In  S  36,4202,  remove  the  definition 
of  Manufacturer's  invoice  cost  and  add. 
in  its  place,  a  definition  of 
Manufacturer's  invoice  and  add  the 
definition  Wholesale  (base)  price  list  to 
read  as  follows: 

§36.4202     O«flr.rtion» 


cJiarges,  discounts,  refunds,  rebates, 
prizes,  loan  discount  points  or  other 
financing  charges,  or  anything  else  of 
more  than  a  nominal  value  of  $10  which 
will  inure  to  the  benefit  of  a  dealer  and/ 
or  home  purchaser  at  any  date,  as 
required  to  be  disclosed  in  the 
manufacturer's  invoice.  Each  pr.ce  list 
and  amendment  shall  be  retained  by  the 
manufacturer  for  a  minimum  penod  of 
six  years  from  the  date  of  publication  to 
be  available  to  VA  and  other  Federal 
agencies  upon  request. 

3.  Section  36.4204  is  amended  by 
removing  the  penod  at  the  end  of 
paragraph  {a](7)  and  adding  new  text;  by 
redesignating  paragraphs  (b),  (c)  and  (e) 
as  paragraphs  (d),  (e)  and  (g), 
respectively;  by  removing  tlie  words 
"will  not"  in  the  first  sentence  of  newly 
designated  paragraph  (g)  and  adding,  in 
their  place,  the  word  "cannot";  and  by 
adding  new  paragraphs  fb).  (c)  and  (f); 
to  read  as  follows: 

§36.4204    Loan  purposes,  maximum  loan 
amounts  and  terms. 


Manufacturer's  invoice.  A  document, 
issued  by  a  manufacturer  and  pro\Tded 
with  a  manufactured  home  to  a  retail 
dealer,  acceptable  in  form  and  content 
to  the  Secretary  which  indicates  the 
wholesale  (base)  price  at  the  factory  of 
the  manufactured  home  model  or  series 
including  any  furnishings,  equipm.ent 
and  accessories  installed  by  the 
manufactxirer,  net  of  all  rebates  to  the 
dealer.  The  foUovnng  certification  or  a 
reasonable  facsimile  thereof,  signed  by 
an  authorized  representative  of  the 
manufacturer,  must  appear  on  Lhe 
invoice: 

"The  undersigned  certifies  that  the 
manufacturer's  invoice  price  shown  on 
this  invoice  reflects  the  dealer's  cost  at 
point  of  manufacture,  exclusive  of  any 
and  all  freight  or  transportation  charges, 
net  of  any  and  all  disco\mts,  bonuses. 
refunds,  rebates  (including  volume 
rebates),  prizes  or  anything  of  value 
which  will  inure  to  the  benefit  of  the 
dealer  at  the  time  of  purchase  or  at  any 
futiire  date." 
•        •        •        •        • 

Wholesale  (base)  price  list.  The  price 
list(s)  as  periodically  amended, 
published  and  distributed  by  a  home 
manufacturer  to  all  retail  dealers  in  a 
given  marketing  area,  quoting  the  actual 
wholesale  (base)  price  at  the  factory  for 
specific  models  or  series  of 
manufactured  homes,  itemized  options, 
itemized  furniture,  and  specialty  items 
offered  for  sale  to  such  dealers  during  a 
specified  period  of  time  All  such 
wholesale  (base)  prices  shall  exclude 
any  costs  of  trade  association  fees  or 


(a)  *  •  • 

(7)  •  •  *  provided  the  amount  of  the 
loan  to  refinance  does  not  exceed  an 
am.ount  equal  to  95  percent  of  the 
reasonable  value  of  the  manufactured 
home  securing  the  loan,  as  determ.ined 
by  the  Secretary. 

'  fb)  In  the  case  of  a  loan  to  purchase 
a  new  manufactured  hom.e  unit  only, 
the  loan  amo'unt  shall  not  exceed  the 
lesser  of  an  amount  equal  to  95  percent 
of  the  purchase  price  of  the  property 
securing  the  loan  or  the  am.ount 
computed  in  paragraph  (c),  of  this 
section,  provided  the  total  loan  amount 
does  not  exceed  145  percent  of  the 
manufacturer's  invoice. 

(c)  For  all  manufactured  home  loans, 
the  maximum  loan  amount  is  as  follows: 

(1)  In  the  case  of  a  loan  to  purchase 
a  new  manufactured  home  unit  only, 
the  loan  amount  is  to  be  computed  as 
the  sum  of: 

li)  One  hundred  twenty-five  (125) 
percent  of  the  figure  produced  by  this 
com.putation; 

SuDtract  from  the  manufacturer's 
invoice  cost  the  manufactusr's  invoice 
cost  of  any  components  (furnishings, 
accessories,  equipment)  removed  from 
the  unit  by  the  dealer.  To  the  remainder 
add  the  dealer's  cost  for  any 
components  added  by  such  dealer.  The 
sum  so  obtained  shall  be  the  figure  to 
be  multiplied  by  the  specified 
percentage;  and 

(li)  One  hundred  (100)  percent  of  the 
actual  amount  of  fees  and  charges 
permitted  in  §36,4232, 

(2)  A  loan  to  purchase  a  lot  upon 
which  a  manufactured  home  owned  by 
the  veteran  will  be  placed  is  limited  to 
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the  reasonable  value  of  a  developed  iot 
or  the  reasonable  value  plus  such 
amoujit  determined  by  the  Secretary  to 
be  appropnate  to  cover  the  cost  of 
necessary  site  preparation  for  an 
undeveloped  lot. 

(3)  The  maximum  loan  amount  for  a 
used  manufactured  home  may  not 
exceed  the  reasonable  value  as 
established  by  the  Secretary,  plus: 

;;J  Actual  fees  or  charges  for  required 
recordation  of  documents; 

(ii)  The  amount  of  any  documentary 
stamo  taxes  levied  on  the  transactions; 

(iiij  The  amount  of  State  and  local 
taxes  levied  on  the  transactions;  and 

(iv)  The  premium  for  customary 
physical  damage  insurance  and  vendor's 
single  interest  coverage  on  the 
manufactured  home  for  an  initial  poUcy 
term  not  to  exceed  one  year. 

(4)  In  the  case  of  an  interest  rate 
reduction  refinancing  loan  (38  U.S.C. 
3712(a)(1)(F))  the  maximum  loan  may 
not  exceed  the  sum  of; 

(i)  The  balance  of  the  VA  loan  being 
refinanced; 

(li)  Closing  costs  as  authorized  by 
§  36.4232  or  §  3*^  4254.  as  appropriate; 
and 

(iii)  Allowable  discounts,  provided 
that: 

(A)  The  loan  application  is  submitted 
to  the  Secretary  for  pnor  approval; 

(B)  The  amount  of  discount  is 
disclosed  to  the  Secretary  and  the 
veteran  prior  to  the  issuance  of  the 
certificate  of  commitment  by  the 
Secretary.  This  certificate  of 
commitment  shall  specify  the  discount 
to  be  paid  by  the  veteran,  and  this 
discount  mav  not  be  increased  once  the 
commitment  has  been  issued  without 
the  approval  of  the  Secretary; 

(C)  The  discount  has  been  determined 
by  the  Secretary  to  be  reasonable  in 
amount,  and 

[5j  For  a  loan  to  refinance  a  purchase 
money  lien  on  a  manufactured  home 
and  to  purchase  a  lot  (38  U.S.C. 
3712(a)(1)(G))  on  which  the 
m.anufactured  home  is  or  will  be  placed: 

(i)  The  loan  must  be  seciu^d  by  the 
same  manufactured  home  which  must 
be  owned  and  occupied  by  the  veteran 
as  the  veteran's  home;  and 

(li)  The  amount  of  the  loan  may  not 
exceed  an  amount  equal  to  the  sum  of: 

(A)  The  pm-chase  price  of  the  lot,  not 
to  exceed  the  reasonable  value  thereof 
as  authonzed  by  §  36.4252, 

(B)  The  amount  determined  by  the 
Secretary  to  be  appropriate  to  cover  the 
cost  of  necessary  preparation  of  the  lot, 

IC)  The  balance  of  the  loan  being 
refinanced,  and 

(D)  Closing  costs,  as  authorized  by 

§  36  4232  or  §  36.4254.  as  appropriate. 
and  a  reasonable  discount  with  respect 


to  tTiat  portion  of  Lhe  ic;an  used  to 
refinance  the  existing  purchase  money 
lien. 

(iii)  Allowable  discounts  may  be 
charged  to  the  veteran  on  the  portion  of 
the  loan  used  to  refinance  the  existing 
purchase  money  Uen  provided: 

(A)  The  loan  application  is  submitted 
to  the  Secretary  for  prior  approval; 

(B)  The  amount  of  discount  to  be  paid 
on  the  imit  portion  of  the  loan  is 
disclosed  to  the  Secretary  and  the 
veteran  prior  to  the  issuance  of  the 
certificate  of  commitment  by  the 
Secretary.  The  certificate  of 
commitment  shall  specify  the  discount 
to  be  paid  by  the  veteran  on  the  unit 
portion  of  the  loan,  and  this  discoimt 
may  not  be  increased  once  the 
commitment  has  been  issued  without 
the  approval  of  the  Secretary;  and 

(C)  The  discoimt  on  the  unit  portion 
of  the  loan  has  been  determined  by  the 
Secretary  to  be  reasonable  in  amount. 

(6)  All  powers  of  the  Secretary  under 
paragraphs  (c)  (4)  and  (5)  of  this  section, 
except  the  authority  to  revise  the 
discount  after  the  commitment  is 
issued,  are  hereby  delegated  to  those 
officials  designated  by  §  36.4221(b).  The 
pov.er  of  the  Secretary  to  approve  an 
increase  in  the  discount  on  Uie  unit 
portion  of  the  loan  after  the 
commitment  is  issued  is  delegated  to 
those  officials  designated  by 
§  36.4220(a). 

(f)  An  itemized  Ust  of  all  items 
included  in  the  manufactured  home 
loan  as  enumerated  in  §  36.4232  shall  be 
provided  to  both  the  purchaser  and  the 
Secretary.  At  the  time  of  loan 
origination  an  independent  fee 
inspection  shall  be  conducted  to  assure 
that  all  items  included  in  the  loan 
amount  are  accounted  for  and  in  place. 
A  similar  inspection  wdll  be  conducted 
in  the  event  of  repossession 
immediately  prior  to  repossession.  The 
costs  of  the  fee  inspections  may  be 
included  in  the  loan  amount  or  the 
claim  amount  and  charged  to  the 
borrower  pursuant  to  the  provisions  of 
§36.4232  (a)  and  (b). 
[Information  collection  requirements 
contained  in  §  36.4204(f)  were  approved 
by  the  Office  of  Management  and 
B  idget  under  0MB  control  number 
2900-0516] 

§36.4205    [Am«ndodl 

4.  Section  36  4205  is  amended  by 
removing  the  words  "fifty  (50)"  in  the 
first  sentence  of  paragraph  (a)  and 
adding,  in  their  place,  the  words  "forty 
(40)  ";  by  removing  the  dollar  amoimt 
"$27,500"  in  the  first  sentence  of 
paragraphs  (b)(1),  (b)(2)  and  (b)(3)  and 


adding,  in  its  piace,  tne  dollar  amount 
"$36,000";  and  bv  removing  the  word 
"uiunarried"  In  the  first  sentence  of 
paragraph  (f)(1)  and  adding,  in  its  place, 
the  word  "unremarried". 

5.  In  §  36.4206.  the  first  sentence  of 
paragraph  (d)(1)  is  revised  to  read  as 
follows: 

§36«;?C'€     Unc)«»rwr;tJngMMldWdl^ 
OCCupsncy,  and  non-f^lggrfmlfWtlon 

'9Ql)ir»menX» 


(d)  •  •  • 

(1)  The  veteran  certifies,  in  such  form 
as  the  Secretary  shall  prescribe,  that  he 
or  she  will  personally  occupy  the 
property  as  his  or  her  home  or,  if  the 
veteran  is  on  active  duty  status  as  a 
member  of  the  Armed  Forces  and  is  for 
that  reason  unable  to  occupy  the 
property,  the  veteran's  spouse  must 
certify  that  he  or  she  will  personally 
occupy  the  property  as  his  or  her  home. 


6.  Section  36.4206  is  further  amended 
by  removing  the  word  "mobile"  in  the 
second  sentence  of  paragraph  (d)(1)  and 
adding,  in  its  place,  the  word 
"manufactured";  by  adding  a  comma 
and  the  words  "handicap.  famiUal 
status."  after  the  word  "sex"  in 
paragraph  (d)(2)(i);  and  by  removing  the 
words  "sex.  reUgion."  in  paragraph 
(d)(2)(ii)  and  adding,  in  their  place,  the 
words  "religion,  sex.  handicap,  famiUal 
status,". 

§36,420S     ,A,mende<j] 

7.  In  §  36.4209,  paragraph  (b)(2)  is 
amended  by  removing  the  semicolon  at 
the  end  of  the  paragraph  and  adding,  in 
its  place,  a  comma  and  the  words 
"including  the  itemized  Ust  required  by 
§  36.4204(f);". 

8.  Section  36.4222  is  revised  to  read 
as  follows: 

§36.4222    naza-fa  ins-.'ar.ce. 

(a)  The  holder  shall  require  insurance 
poUcies  to  be  procured  and  maintained 
in  an  amount  sufficient  to  protect  the 
security  against  risks  or  hazards  to 
which  it  may  be  subjected  to  the  extent 
customary  in  the  locahty.  The  costs  of 
such  required  insurance  coverage  may 
be  paid  for  by  the  veteran.  Only  the 
costs  for  one  year  may  be  included  in 
the  loan  amount. 

(1)  Flood  insurance  will  be  required, 
including  coverage  of  the  contents  to  the 
extent  such  contents  are  security  for  the 
loan,  for  all  loans  if  the  security  is 
located  in  an  area  identified  by  the 
Federal  Emergency  Management  Agency 
as  having  special  flood  hazards  and  in 
which  the  sale  of  flood  insurance  is 
available  under  the  National  Flood 
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Insiirance  Program  The  amoun!  of  flood 
ins\irance  required  will  b«  eq;.al  to  tha 
outstanding  balance  of  the  loan  or  the 
maximum  hm;t  of  coverage  available  for 
the  particular  tv-pe  of  prop«rty  under  the 
National  Flood  Insurance  Pro^rim 
wriichever  is  less. 

(2)  Broad  Lender's  Protection 
Lr.surance  or  its  equivalent  is  reqiiired  to 
protect  against  loss  for  any  Items 
missing  hoTT,  the  manufactured  home  at 
time  of  r«>possesiion  and  to  cc'.-"r 
repossession  expenses  including,  but 
not  limited  to,  breakdown  and  transport 
charges,  permit  and  export  fees,  and  an 
amount,  limited  by  the  Secretary,  of 
unpaid  park  rent. 

(d)  All  monies  under  such  policies 
covering  payment  of  insured  losses  shall 
b«  applied  to  restoration  of  ihe  security 
or  to  Lhe  loan  balance 

9.  In  §  36  4223,  paragraphs  (a)(1)  and 
(2)  are  revised  to  read  as  follows- 

36.4223    IntafMt  rata  raducllor  rafinanclng 
loan. 

(a)  •    •    • 

(1)  The  loan  application  must  be 
submitted  to  the  Secretary  for  pnor 
approval  unless  the  veteran  is  not 
charged  a  discount,  in  which  case  the 
loan  application  may  be  processed  on 
'he  automatic  basis. 

(2)  The  loan  m.ust  be  secured  by  the 
same  real  property  and/or  personal 
property  as  the  loan  being  refinanced 
and  the  veteran  must  own  the 
manufactured  home  and; or 
manufactured  home  lot  securing  the 
loan: and 

(i)  Presently  occupy  or  have 
previously  occupied  the  manufactured 
home,  a  manufactured  home  on  the  lot 
securing  the  loan,  or  the  manufactured 
home  and  the  lot  secu,nng  the  loan  as 
his  or  her  hor^.e  a.nd  must  certify  m  such 
form  as  the  Secretary  shall  prescribe 
that  the  veteran  presently  or  has 
previously  so  occupied  the 
manufactured  home  or  a  manufactured 
home  on  the  lot,  or 

(ii)  When  a  veteran  is  on  Active  Duty 
status  as  a  member  of  tlie  Arrr.^d  Forces 
and  IS  unable  to  occupy  the 
manufactured  home  or  a  manufactured 
home  on  the  lot  securing  the  Inan  as  a 
home  because  of  such  status,  t.^ie 
veteran's  spouse  must  occupy  or  must 
have  previously  occupied  the 
manufactured  home  or  a  manufactured 
home  on  the  lot  as  Lhe  spouse's  horr.p 
and  must  certify  such  occupanr-v  in 
such  form  as  the  Secretary  shall 
prescnbe 


§36.4224    [Arrwndadl 

10  In  §  36  4224,  paragraph  (b).  last 
sentence,  remove  the  words  "fif*v  (50]" 


and  add,  in  their  place  the  words  "forty 

(40)". 

11.  In  §  36.4232,  paragraphs  (a)(2) 
through  (a)(5)  are  redesignated  as 
paragraphs  (a)  (3),  !4).  (5).  and  (71. 
respectively;  in  newiy  designated 

fiaiagraph  (a)(5),  remove  the  words  "five 
5)  years"  and  add,  in  their  place,  the 
words  "one  (1)  year"  new  paraRraphs 
(a)(2)  and  (a)(6)  are  addnd.  additional 
text  reading  "provided  the  total  loan 
amount  does  not  excet>d  145  perrr^jnt  of 
the  manufacturer's  invoice  "  is  added  at 
the  end  of  pwragraph  (b)  before  the 
period;  paragraph  (d)(1)  is  rev.wd,  and 
paragraph  (e)(5)  is  removed  tc  read  as 
follows- 

536.4232     Ailowabi*  ♦»«*  and  chafg««, 

manutactufed  hom«  unrt. 

(a)  *  *  • 

(2)  The  costs  of  independent  fee 
inspections  for  itemized  items  included 
in  the  manufactured  home  loan,  as 
required  by  §  36.4204(f}. 

•  ••••• 

(6)  The  premium  for  insurance  against 
loss  for  items  missing  at  time  of 
repossession  and  for  repossession 
expenses,  unless  State  law  prohibits 
charging  borrowers  for  this  coverage,  in 
which  case  the  lender  Is  required  to  pay 
for  the  coverage  without  reimbursement 
from  the  veteran,  and 

•  •        •        •        • 

(d)  '  *  • 

(1)  The  actual  cost  of  transportation  or 

freight: 


costs  and  expenditures  actually 
incurred  and  paid  may  be  included  m 
the  computation  of  the  indebtedness: 

(1)  Property  preservation  or  repair 
rosts  incurred  prior  to  the  date  of  the 
liquidation  appraisal,  to  the  extent  that 
they  contributed  to  the  minimum  selling 
price  of  the  property  as  determined  by 
the  Secretary,  and  subjed  to  the 
1  imitation  that  they  do  not  exceed  the 
actual  cost  incurred  by  the  holder,  and, 

'2)  Costs  of  loan  termination, 
including,  but  not  limited  to 

(i)  The  reasonable  and  customary 
expense  of  transporting  the  home  to  the 
site  where  it  will  be  repaired  and/or 
resold; 

(ii)  The  cost  of  the  liquidation 
appraisal: 

(iii)  A  reasonable  amount  for  legal 
services  actually  performed  and  trustee 
fees,  not  to  exceed  a  total  of  S700; 

(iv)  Court  costs  in  a  foreclosure  or 
other  judicial  proceeding  involving  Lhe 
security; 

(v)  .\ry  other  expenses  reasonably 
necessary  for  repossession  of  the 
secunty  or  other  termination  of  the  loan; 
and, 

(vi)  Any  other  expense  or  fee  that  is 
approved  in  advance  bv  the  Secretary. 

15,  Section  36.4283  i's  amended  by 
adding  paragraph  (0(4)  and  revising 
paragraph  (g),  introductory  text,  to  rvad 
as  follows: 

§36.4283     Foreciosura  or  repossession 


§§  36  4234  tnd  36  4235    [Amended] 

12.  In  §§  36.4234  and  36  4235,  remove 
the  word  "mobile"  and  add,  in  its  place, 
the  word  "manufactured"  in  the 
following  places: 

(a)  Section  36.4234(a); 

(b)  Section  36.4234(a)(1),  both  places: 

(c)  Section  36.4234  (b)  and  (c);  and 

(d)  Section  36.4235(a).  two  places. 

§36  4253     [Amended] 

13.  In  §  36.4253(b)(9),  remove  the 
word  "creed"  and  add,  in  its  place,  the 
words  "religion,  sex,  handicap,  familial 
stfltus'* 

14.  In  §  36.4253(c)(2).  remove  the 
words  "racial  and  creed"  in  the 
paragraph  heading  and  add.  In  their 
place,  the  words  "equal  opporunity" 
and  remove  the  word  "creed"  in  the  text 
and  add,  in  its  place,  the  words 
"religion,  sex,  handicap,  familial 
status,". 

15.  Section  36.4276  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§36.4276     Advar^cet  ar^d  oth«r  charges. 

«  •         »  •         • 

(c)  In  claims  filed  under 
§  36.4283(f)(4)  of  this  part,  the  following 


(0  •    *    * 

(4)  If  the  holder  has  not  resold  the 
property,  it  may  elect  to  submit  its  claim 
under  Loan  Guaranty  within  60  days  of 
the  date  of  the  Secretary's  written 
advice  of  the  minim.um  selling  price. 

(i)  For  purposes  of  computation  of  a 
claim  submitted  pursuant  to  this 
Qfiragraph,  and  subject  to  the  limitation 
that  the  maximum  amount  of  claim 
payable  shall  in  no  event  exceed  the 
amount  originally  guaranteed,  the 
amount  payable  on  a  claim  for  the 
guaranty  shall  be  the  percentage  of  the 
loan  originally  guaranteed  applied  to 
the  indebtedness  computed  as  of  the 
date  the  holder  acquired  the  security. 
Furtiier: 

(A)  The  minimum  selling  price 
determined  by  the  Secretary  and 
provided  to  the  holder  sh.a!l  be  credited 
to  the  indebtedness  as  proceeds  of  sale. 
or 

(B)  If  no  minimum  selling  price  is 
provided  then  the  current  reasonable 
value  of  the  property  as  determined  by 
the  Secretary  and  provided  to  the  holder 
shall  be  credited  to  the  indebtedness  as 
proceeds  of  sale;  and 

The  amount  payable  on  the  claim 
shall  in  no  event  exceed  the  remaining 
balance  of  the  indebtedness. 
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(ii)  Allowable  post-acquisition 
expenditures  or  costs  paid  by  the  holder 
which  may  be  included  in  the 
accounting  with  the  Secretary  are 
limited  to  those  specified  in 
§  36.4276(c). 
*        •        •        •        • 

(g)  If  at  the  end  of  6  months  from  the 
date  of  acquisition  the  holder  has  been 
unable  to  resell  the  property  and  no 
claim  has  been  filed  pursuant  to 
paragraph  (f)(4)  of  this  section,  a  claim 
may  be  submitted  under  the  guaranty 
and  the  Secretary  will  pay  to  the  holder 
upon  submission  of  such  claim: 
***** 

17.  Section  36.4284  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  36,42S4    Computation  zf  ^uara-  ty  ts-sirns. 
***** 

(e)  Appropriate  computation  of  the 
guaranty,  proceeds  of  liquidation,  and 
allowable  costs  for  claims  filed  under 
§  36.4283(f)(4)  are  specified  in 
§  36.4276(c). 
[FR  Doc.  93-16598  Filed  7-13-93;  8:45  am] 
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Vinyi  Acetate-Atiyl  Acetate- 
Monomethyi  Maleate  Copoiymer  and 
Vinyl  Acetate-Vlny!  Alcchol-Dtsodium 
Itaconate  Copolymer:  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY;  EPA  is  establishing 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl  acetate- 
allyl  acetate-monomethyl  maleate 
copolymer  and  vinyl  acetate-vinyl 
alcohol-disodiura  itaconate  copolymer 
when  used  as  inert  ingredients 
(components  of  water-soluble  film)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  proposed 
regulation  was  requested  by  Mitsui 
Piaslics.  Inc. 

EFFECTIVE  DATE;  This  regulation 
becomes  effective  on  July  14,  1993. 
ADDRESSES:  Written  objections, 
identified  bv  the  document  control 
number  [OPP-300283A],  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
370aM,  401  M  St  ,  SW  .  Washington,  DC 


FOR  RiRTHER  INFORMATION  CONTACT: 
Connie  Welch,  Registration  Support 
Branch,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  North  Tower,  Crystal  Station 
#1.  2800  Jefferson  Davis  Hv»7., 
Arlington,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFC-i^A^iON:  frl  the 
Federal  Register  c:  :.:„>  12, 1993  (58  FR 
27973),  EPA  issued  a  proposed  rule 
announcing  that  Mitsui  Plastics,  Inc.,  11 
Martin  Ave.,  White  Plains,  NY  10606, 
had  submitted  pesticide  petitions,  PP 
2E4153  and  PP  3E4178,  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  vinyl  acetate-allyl  acetate- 
monomethyl  maleate  copolymer  (PP 
2E4153)  and  vinyl  acetate-vinyl  alcohol- 
disodium  itaconate  copolymer  (PP 
3E4178)  when  used  as  inert  ingredients 
(components  of  water-soluble  film)  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  fcllowdng  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  thefr  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  when 
used  in  accordance  with  good 
agricultural  practice,  these  ingredients 
are  useful  and  tolerances  are  not 
necessary  "to  protect  the  public  health. 
Therefore,  EPA  is  establishing  the 
exemptions  from  the  requirement  of  a 
tolerance  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 


date  of  publication  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibiUty  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  1,1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


FAPT  -Pf 


AMENDED] 


1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 
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2  S€»ction  180  1001(d)  table  is  inserting  the  inert  ingredients,  to  read  as     §180.1001    &temptton«  from  th« 

amended  by  adding  and  alphabetically       follows:  requ*r«nwrt  of  ■  tolwanc.. 

IdJ*     '     ' 


Inert  mgrscfients 


Umrts 


Uses 


Vinyl  ac«tate-afly1  acetate-mononet^^y  mateate  :o- 
potymef  (mfnimum  average  moteajtzr  *eight 
20,000) 

Vinyl  acetal»-virry1  aJcoTKiMJlsodhjm  itaconate  copoty- 
m«r  (mjr*Tujm  average  mrteciiar  \«»eight  50.290). 


Component  on  water-soluble  Wnri. 


.._ _.    Component  o(  water-sotuble  film. 


UMI 


•n^  Doc   93-16653  Fii.>d  ?- 13-93   «  45  aral 
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40  CFR  Pert  185 

[OPP-260053;  FRL-4627-6] 

I 
RIN  207(>-AB78 

Revocation  of  Food  Additive 
Regulations  for  Benomyl,  Mancczeb, 
Phosmet,  and  Trtfluralin 

agency:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Final  rule 

SUimARY:  EPA  is  revoking  cer.am  food 
additive  regulations  for  four  pesticides 
which  were  included  in  a  1989  petition 
The  U.S.  Court  of  AppeaLs,  Nir.th 
Qrcuit.  has  set  aside  the  Agenry  s 
onginal  order  denying  tne  petition  for 
revocation  of  the  food  additive 
regulations  at  issue  in  this  revised 
Order;  accordingly,  EPA  is  zrsDtinR  the 
petition  request  to  revoke  thefe  food 
additive  regulations. 
EFFECTIVi  DATE:  This  regulatiO!i 
becomes  effective  August  30,  199.? 
AOOf^ESSES:  Wntten  objections  and/ or 
requests  for  a  hearing,  identifi'-d  bv  the 
document  control  number,  OPr-260053, 
may  be  submitted  bv  August  1  V  1993  to 
the;  Hearing  Clerk  (A-1 10). 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  2iJ460. 

FOR  FUPTHEfl  INFORMATION  CONTACT:  Lisa 
Engstrom.  Special  Review  Branch 
{H7508W1.  Special  Review  and 
Reregi  strati  on  Division,  Offict;  "f 
Pesticide  Programs,  401  M  St  ,  .SW  , 
Washington,  DC  20460,  Office  iocation 
and  telephone  number:  3rd  Flror. 
VVestfield  Building,  2800  lefferson  Davis 
Highway,  .Arlington,  V.\,  Telephone: 
^703)  308-8031 
SUPPL£ME^  .  ARY  INFORMATlONt 


T  Introduction 

In  this  revised  Order,  EPA  is 
implementing  a  decision  bv  the  U.S. 
Court  of  Apple's,  Ninth  Ciraxit.  Les  v 
Reilfy.  968  F,  2d  985  (9th  Qr  1992), 
cert,  denied,  113  S.  Ct.  1361  (1993), 
which  set  aside  a  previous  EPA  Order 
denying  a  petition  to  revoke  the 
following  food  additive  regulations: 
triOuralin  (spearm.nt  oil  and 
peppermint  oil),  benomyl  (raisms  and 
processed  tomato  products),  phosmet 
(cottonseed  oilj,  and  mancozeb  (raisins 
and  bran  of  wheat)  The  petition 
asserted  that  these  food  additive 
regulations  violated  the  Delaney  Clause 
in  section  409  of  the  Federal  Food. 
Drug,  and  Cosmetic  ,\c1  EPA  riecluied 
to  revoke  several  of  these  food  additive 
regulations  based  on  EPA  s  view  that 
the  Delaney  Clause  is  subject  to  a  de 
minimis  exception  and  that  the  risks 
posed  by  dietary  exT>osiire  to  tbe 
pesticide  residues  at  issue  are  trivial 
This  Order  implements  the  Ninth 
Circuit  decision  in  Les  v  Reilly  by 
granting  the  original  petition  r*<quest 
and  revokes  the  section  409  food 
additive  regulations  for  tne  subject 
pesticide  uses. 

II.  Statutory  Framework 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  CFFDCA)  (21  U.S.C.  301  et  seq  ) 
authorizes  the  establishment  of 
maximum  permissible  levels  of 
pesticides  in  foods,  which  are  referred 
to  as  "tolerances"  (21  US  C  346(a), 
348).  Without  such  a  tolerance  or  an 
exemption  from  a  tolerance,  a  food 
containing  a  pesticide  residue  is 
"adulterated"  under  se-jtion  402  of  ihe 
FTDCA  and  may  not  legally  be  mm-ed 
in  interstate  com  me  rre  (21  US  C.  342). 
Monitoring  and  enforcement  of 
pesticide  residues  are  carried  out  by  the 
U.S.  Food  and  Drug  .administration 
(FDA)  and  the  United  States  D»>partment 
of  Agriculture  (USDA),  Under  section 
408  of  the  FFDC^  tnlernnces  or 


exem.ptions  from  tolerances  are 
established  for  pesticide  residues  in  raw 
agricultural  commodities.  In  setting 
these  tolerances,  EPA  must  make  a 
finding  that  the  promulgation  of  the 
tolerance  reg:ulation  would  "protect  tiie 
public  healtn"  by  considering,  among 
other  things:  the  necessity  for  the 
production  of  an  adequate,  wholesome, 
and  economical  food  supply,  additional 
ways  in  which  the  consumer  may  be 
affected  by  the  pesticide;  and  the 
usefulness  of  the  pesticide  for  which  a 
tolerance  is  being  sought,  (21  U.S.C. 
346a(b)) 

Under  current  EPA  policy,  a  food 
additive  regulation  is  needed  if  the 
concentration  of  the  pesticide  residue  in 
a  processed  food,  when  ready  to  eat, 
may  be  greater  than  the  tolerance 
prescribed  for  the  raw  agricultural 
commodity  from  which  the  processed 
food  is  derived,  or  if  the  processed  food 
IS  treated  or  comes  into  contact  with  a 
pesticide,  such  as  in  treated  storage 
facilities.  If  the  pesticide  residue  level  is 
at  or  below  the  section  408  tolerance  for 
the  raw  food  which  is  being  processed, 
the  "now-through"  provision  of  FFDCA 
section  402  provides  that  the  section 
408  tolerance  covers  the  pesticide 
residues  in  both  the  raw  and  resulting 
proces.sed  commodities. 

Before  a  food  additive  regulation  may 
be  established,  section  409  recuires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  (21  U.S.C,  348(c)(3)).  Relevant 
factors  in  this  safety  determination 
include:  (1)  the  probable  consumption 
of  the  pesticide  or  its  metabolites;  (2) 
the  cumulative  effect  of  the  pesticide  in 
the  diet  of  man  or  animals,  taking  into 
account  any  related  substances  in  the 
diet;  and  (3)  appropriate  safety  factors  to 
relate  the  animal  data  to  the  human  risk 
evaluation  Section  409  also  contains 
the  Delaney  clause,  which  specifically 
provides  that,  "no  additive  shall  be 
deemed  safe  if  it  has  been  found  to 
induce  cancer  when  ingested  by  man  or 
animal."  (21  U.S.C.  348(c)l5)),  Before  a 
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r-:"5?idde  may  be  sotd  or  distr.buted.  it 
nust  be  ret^istered  under  the  Federal 
Funeicida,  Insoctjcide  and  Rodenticide 
Act  iFIFRAj  To  quelify-  for  r«i?istratior. 
8  ppsncide  rr.iis».  among  oiner  thmt;s. 
perform  its  intended  functior;  without 
caus;ns?  "unreasonable  adverse  effects 
on  the  environmv^nt/'  (7  US  C. 
136afcK5i).  The  f<^rm  "unreasonabli; 
adverse  effects  on  the  environment"  is 
defined  as  "ary  unreasonable  nsk  to 
man  or  the  environment  taxing  into 
accniint  the  errnomc.  social  And 
environmental  c.-s*s  and  benefits  of  the 
use  of  er.y  pe-.t-.c  le  "  C  I"  S  C  136Cbb)) 

III  Background  of  Proceedings 

This  act) or:  was  initiated  May  25. 
1989.  by  a  petition  Hied  by  the  State  of 
California,  the  Natural  Resources 
Defense  Council.  Puhiic  Gtizen,  th:e 
AFL-CIO,  and  several  uidividuais 
(herinafter  refened  to  as  "California 
petition')  requesting  that  EPA  revoke 
the  following  food  additive  rt'g^ilations: 
trifiuraiin  (spearmint  and  peppermint 
oilsj.  benomyl  (raisins  ana  processed 
tomato  products),  phosmet  (cottonseed 
oi!),  mancozeb  fraisins  and  brans  of 
barley,  oats,  rye.  and  wheat),  dicofol 
■  •-:^^'d  tea!.  DDVP  (d.-ied  figs  and 
;  ,!:-kftged  and  l>flgv!ea  nonperishabie 
processed  foods)  and  chlordiniefo.'-ni 
(dned  prunes!.  The  petitioners  argued 
th=i'  these  food  add.tive  regulations 
«houid  be  revotsd  consistent  v.-ith  the 
DHiarey  Clause  m  section  409  of  the 
F  FDCA  b9<:9use  the  seven  pesticidos  to 
■■'.  J;>,h  the  regulations  apply  had  been 
fu'-.nd  by  EP.A  to  be  animal  rarcmotiens 
On  June  30.  1989.  U\\  published  the 
Ca.;fnrnia  petition  in  the  Federal 
Register  seeking  comments  on  the 
H,  :.)n  propos-^d  by  the  petitioners  (54 
FR  2 ''DO.  June  30.  1989).  EPA  received 
II  imerous  comraents  on  the  petitioners' 
proposal,  mci'iding  several  comments 
addi-ess-nE  wb<;ther  the  referenced 
pesticudw;  induced  oincer  within  the 
meaning  of  the  Delanev  Clause. 

FPA  responded  to  tKe  petition  on 
Ann;  18.  19Q0  (55  FR  17560.  April  25. 
t'^  ')!  EFA  agreed  with  the  petitioners 
'*-.:;!  ;ht  si'ven  pes'acides  were  "animal 
e  -^..nogans'"  wilhin  the  moaning  of  the 
Dti'laney  Clause  (.55  FR  17566)  and 
rt-ifcted  comments  to  the  contrary  by 
s^n-i-ra!  (..om.menters  (55  FR  17570, 
;  73  '2  73).  EPA  also  agreed  to  revoke 
t^,>  se  food  addi'ive  regu;.->tions  for 
vv^.u  h  there  we.-e  no  longer  any 
rHt;.>;ered  pesticidt?  uses  or  if 
I 'inceilation  of  the  registrations  was 
expected  fchlordimeform  on  dried 
prunes:  DDVT  on  dried  figs;  mancozeb 
un  brans  of  oats,  bAri*-y,  and  rye;  and 
phosmot  on  cottonseed  oil).  EPA 
d«chned.  however,  to  revoke  the 
reni^aning  food  additive  regulations 


based  on  determinations  that:  (1)  the 
pesticide  residues  permitted  by  the 
r-jgulation  posed  de  minimis  risk  and 
EPA's  pnli,-y  under  the  Deianey  Clause 
provnded  an  exception  for  pesticides 
posing  a  i-  r -.ninu's  risk;  (2)  there  was 
insuffic;bn'  information  to  determine 
whether  the  food  additive  regulation 
posed  a  de  minimis  risk  and  EPA 
believed  that  data  to  be  submitted  in  the 
future  would  show  that  the  risk  from  the 
food  additive  regulation  was  de 
minimis;  or  (3)  action  under  FFDCA  was 
appropriately  withheld  pending 
completion  of  an  or^oing  FIFRA 
proceeding  (e.g..  an  ongoing  Special 
Revjewj 

On  May  22. 1990.  the  petitioners  filed 
objections  to  EPA's  response.  The 
petitioners'  central  objection  was  that 
EPA  had  incorrectly  interpreted  section 
409  by  reading  a  de  minimis  exception 
into  the  Deianey  Clause.  Petitioners  also 
contended  that  an  ongoing  review  of  a 
pesticide  under  FIFRA  did  not  provide 
grounds  for  refusing  to  rule  on  their 
petition. 

On  February  25. 1991,  EPA  responded 
to  the  petitioners'  objections  (56  FR 
7750.  Feb.  25. 1991)  by;  (1)  denying  the 
petition  for  trifiuralin,  benomyl. 
mancozeb  and  phosmet;  and  (2)  stating 
that  revocations  for  DDVP  on  bagged 
and  packaged  processed  foods  and 
dicofol  would  be  forthcoming,  EPA 
noted  that  a  proposed  re\'ocation  for 
mancozeb  on  the  brans  of  oats,  barley, 
and  rye  had  been  Issued  (see  55  FR 
20416.  May  16.  1990).  For  phosmet 
EPA  noted  that  it  could  only  make  a 
tentative  classification  of  the 
carcinogenicity,  but  that  a  new 
registrant  would  be  supporting  the 
registrstjon  by  suppljing  the  data 
needed  to  resolve  the  classification. 
Cta  May  11. 1991.  the  petitioners 
challenged  EPA's  final  Order  by  filing 
suit  in  the  U.S.  Court  of  Appeals  for  the 
Ninth  Qrcuit  Specifically,  the 
petitioners  contested  EPA's  Order 
regarding  trifiuralin  on  spearmint  and 
peppermint  oils,  benomyl  on  raisins  and 
processed  tomato  products,  phosmet  on 
cottonseed  oil,  and  mancozeb  on  raisins 
and  b-n   'f  whea'  .After  that  suit  was 
hle^.  FPA  r«=  versed  ine  proposal  to 
revoke  ir-.-i  toon  additive  regulations  for 
mancozeb  on  the  brans  of  Iwrley.  oats, 
and  rye  based  on  the  Special  Review 
determination  that  the  dietary  risk 
assodatad  with  these  uses  was  de 
minimis. 

On  July  8.  1992.  the  Nmth  Qrcuit 
court  rejected  EPA's  interpretation  of 
the  Deianey  Clause  as  subject  to  a  dc 
minimis  exception  and  set  aside  EPA's 
final  Order.  The  court  ruled  that  food 
additive  regtiiations  are  barred  for  any 
pesticides  that  is  an  animal  or  himian 


carcinot'uri  r*-rt;* ni '1*^%*  t/  1  •■.».  ..vel  of 
risk.  Aithov^gh  fc.PA<i»<j  ooi  •^^^i  ^irtbe^ 
appeal  of  Le«  V.  ReiHr.  th#  Nh- 

(NACA:   fiifHi  6   I*.,-  .,'  ,.  ,.r-    ,    -,,-;    v*-i^ 

the  SiipyiHrn*'  >"  ^  v,,,  -    f  y-  y  ,,>-,,-,  p,rv  Zl 
1993.  tb€  C.Jiiir  ■•iw  ",".». '  -■   -.-v  ,«vk  the 
case,  and  t.;;»-  N  -.•*  {':-.■  ,;•  ;,  ,;,.,  ^,.jm 
became  effectiv»-  •  -  K'nrch  19, 1993. 
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A»  a  rBsu;;  o' ;,/•••   ^    .'i- ,    v    •:.':-\,:.^^ 
issue  involvB.i  ;::  -,.  .r.^-  g-.Hu  <c:  'i.e 
Califiomifl  pt'tuon   -,  «:!■•;,».  under  the 
Delanev  C'r-.'isv  :  -   :  . :>.; ;     benomyi, 
phosir'f".  ft.":'-;  :--,f--i.  .:i7>»t'  r;ave  been 
"founo.  oher  tir>Ls  whic:   a-f  «i  :  -">-•   .<? 
for  the  ev&iuatiaD  of  the  ^  ;  k  \    .:  •  . , : 
additives,  to  induce  cancer  m  man  or 
animal"  21  U.S.C  34«(c)(3KA).  If  EPA 
finds  these  pesticides  art  animal 
carcinogens  within  the  meaning  of  the 
Deianey  Qause.  the  food  additive 
regulations  must  be  revoked.  In  its 
initial  Order  responding  to  the  petition. 
EPA  concluded  that  in  fact  these 
pesticides  are  animal  carcinogens  (55 
FR  17566). 

In  construing  the  'induce  cancer  ' 
standard  as  to  animals.  EPA  follows  a 
weight-of-the-evidance  approach  which 
is  guided,  where  appropriate,  by  the 
principles  in  EPA's  Cancer  Asseasmenl 
Guidelines.  With  regard  to  animal 
carcinogenicity.  EPA,  in  general,  agrees 
with  FDA's  explanation  of  the  term 
"induce  cancer":  The  carcinogenicity  of 
a  substance  In  animals  is  established 
when  administration  in  adequately 
designed  and  conducted  studies  results 
in  an  increase  in  the  incidence  of  one 
or  more  types  of  malignant  (or.  where 
appropriate,  a  combination  of  benign 
and  malignant)  neoplasms  in  treated 
animals  compared  to  untreated  animals 
maintained  undw  identical  conditions 
except  for  exposure  to  the  test 
compound.  lietermination  that  the 
incidence  of  neoplasms  increases  as  the 
result  of  exposure  to  the  test  compound 
requires  a  full  biological,  pathological 
and  statistical  evaluation.  Statistics 
assist  in  evaluating  the  biological 
conclusion,  but  a  biological  conclusion 
is  not  determined  by  the  statistical 
results.  (52  FR  49577.  Dec.  31.  1987)  As 
discussed  below,  each  of  these 
pesticides  qualifies  as  an  animal 
carcinogen  under  this  test. 

Mancozeb 

A  major  contaminant  metabolite  and 
breakdown  product  of  mancozeb, 
ethylene  thiourea  (ETUI,  has  been 
showTi  in  •  2-y8ar  bioassay  in  mice  to 
cause  statistically  significant  increases 
in  combined  hepatocellular  liver 
adenomas/carcinomas  in  both  sexes  at 
two  doses  as  well  as  significant  positive 
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(increasingj  trends  \n  tumors,  i'Ref  1) 
EPA  believes  that  summing  of  adenomas 
and  carcinomas  is  appropriate  for  this 
type  of  tumor,  but  notes  Lhat  the  study 
ajso  showed  that  hepatocellular  liver 
carcinomas  alone  were  significantly 
increased  at  both  doses  in  females  and 
at  the  high  dose  in  males.  Positive 
trends  for  both  sexes  for  liver 
carcinomas  werf-  significant.  The  results 
of  this  study  sho-.v  that  ETU,  and  hence 
m.ancczeb,  induce  cancer  in  animals.  In 
Its  weight-of-the-eviden-e  evaluation, 
EPA  considered  other  studies  m  rats 
and  mice  involving  ETL'  which  resulted 
in  findings  of  statistically  significant 
incidence  of  tumors  (Ref  21.  other 
statistically  significant  tumor  responses 
m  the  mouse  study  descr.bed  above, 
cancer  studies  in  the  rat  and  mouse 
involving  mancozeb  (Ref  3), 
mutagenicity  data  (Ref  4).  and  structure 
activity  information  (Ref  5).  Much  of 
this  information  supports  EPA's 
conclusion  that  results  of  the  mouse 
study  are  significant  and,  to  the  extent 
any  of  the  information  does  not  confirm 
the  results  of  the  mous*;'  study,  none  of 
that  information  is  of  such  weight  that 
It  affects  EP.-K's  determination  that  the 
increased  incidence  of  adenomas  and 
carcinomas  m  mice  was  the  result  of 
exposure  to  the  test  com.pound. 

Benomyl 

Benomyl  has  bt- >?:.  shown  to  cause  in 
mice  (Charles  River  OD-ll  a  statistically 
significant  madence  of  malignant  and 
combined  malignant  and  benign  liver 
tumiOrs  [Ref.  1)  In  the  case  of  MBC.  a 
m.aior  raetaboiite  of  benomyl.  results  in 
two  bioassavs  involving  two  strains  of 
mice  (Charles  River  CD-I  and  SPF 
Swiss)  showed  similar  results.  (Ref.  2). 
EP.\  beheves  summing  of  the  malignant 
and  benign  tumors  is  appropriate  for  the 
type  of  tumor  involved,  but  notes  that 
the  studies  also  showed  significant 
inadence  of  malignant  tumors  alone. 
These  study  results  show  that  benomyl 
induces  cancer  m  animals.  In  its  weight- 
of-the-evidence  determination,  EPA 
considered  2-vear  bioas.savs  in  a 
different  strain  of  mice  (HOE  N'MRKf) 
and  rats  which  were  netative  for 
carcinogenic  effects  (Ref.  3), 
m-utagenicity  studies  (Ref.  4),  and 
structure  activity  comparisons  (Ref.  5). 
Some  of  this  information  was  consistent 
with  the  results  seen  in  the  studies 
involving  the  Charles  River  CD-I  and 
SPF  Swnss  mice:  none  of  the 
mformiation,  including  the  negative 
cancer  studies,  is  of  such  weight  that  it 
affects  E?-\'s  determination  lhat  the 
increased  incidence  of  malignant 
neoplasm.s  m  the  Charles  River  CD-I 
and  SPF  Swiss  mice  w.9s  the  result  of 
exposure  to  the  test  com.pound. 
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Phosmet 

Phosraet  has  been  shown  to  cause  a 
statistically  significant  increase  of 
adenomas  and  combined  adenom.as  and 
carcinomas  in  the  liver  of  male  mice  at 
the  highest  dose  tested,  (Ref  1).  The 
adenomas  occurred  with  a  reduced 
latency  and  exceeded  National 
Toxicology  Program  (NTP!  historical 
control  Incidences,  but  did  not  progress 
to  carcinomas.  EPA  beheves  that 
summing  of  adenomas  and  carcinomas 
is  appropriate  for  this  type  of  tumor 
This  same  study  showed  statistically 
significant  positive  dose-related  trends 
for  liver  adenomas  and  carcinomas  m 
female  mice.  The  tumors  in  females  did 
not  occur  with  a  reduced  latency,  and 
were  not  significantly  elevated  at  the 
highest  dose;  however,  the  carcinomas 
(but  not  the  adenomas)  did  exceed  the 
NTP  historical  incidence  for 
carcinomas.  These  study  results  show 
lhat  phosmet  induces  cancer  in  animals. 

In  its  weight-of-the-evidence 
determination,  EPA  considered  a  2-year 
bioassay  in  rats  which  was  negative  as 
to  carcinogenicity  (Ref.  2),  mutagenicity 
data  (Ref.  3).  and  structure  activity 
information  (Ref  4).  None  of  the 
information,  including  the  negative 
cancer  study,  is  of  such  weight  that  it 
affects  EPA's  determination  that  the 
increased  incidence  of  combined 
adenomas  and  carcinomas  in  male  mice 
was  the  result  of  exposure  to  the  test 
compound. 

Trifluralin 

Trifluralin  has  been  shown  to  produce 
a  statistically  increased  incidence  of 
malignant  neoplasms  of  the  renal  pelvis 
in  male  rats  (Fisher  344).  (Ref.  1).  These 
study  results  show  that  trifluralin 
induces  cancer  in  animals.  In  its  weight- 
of-the-evidence  determination,  EPA 
considered  other  tumor  data  in  Fisher 
344  rats,  negative  cancer  studies  in  the 
mouse  and  Sprague-Dawley  and 
Osboume-Mendel  rat  (Ref.  2), 
mutagenicity  data  (Ref.  3).  and  structure 
activity  information  (Ref.  4)  Some  of 
this  information  is  consistent  with  the 
results  seen  In  the  study  involving  the 
Fisher  344  rat;  none  of  the  information, 
including  the  negative  cancer  studies,  is 
of  such  weight  that  it  affects  EP.^'s 
determination  that  the  increased 
incidence  of  malignant  neoplasms  m  tlie 
Fisher  344  rat  was  the  result  of  exposure 
to  the  test  compoxind. 

\    R»'%')cation  of  Food  .\dditive 
Regulations 

Accordingly,  consistent  with  the 
Court's  decision  in  Les  v.  Reilly,  this 
Order  grants  the  California  petition  and 
revokes  the  food  additive  regulations 


presented  as  follows:  (1)  Benomyl  (40 
CFR  185.350)  for  Raisms  at  50  ppm  and 
processed  tomato  products  at  50  ppm; 
(2)  mancozeb  (40  CFR  185.6300)  for 
raisins  at  28  ppm  and  bran  of  wheat  at 
20  ppm:  (3)  phosmet  (40  CFR  185.3950) 
for  cottonseed  oil  at  0.2  ppm.  (4) 
tnnuralin  (40  CFR  185  5900)  for 
spearmint  oil  at  2  ppm  and  peppermint 
oil  at  12  ppm.  In  submissions  related  to 
today's  action,  E.I,  du  Pont  de  Nemours 
k  Co'  and  the  ETU  Task  Force  have 
petitioned  the  EPA  to  revoke  the  food 
additive  regulations  for  benomyl  on 
processed  tomato  products  and  raisins 
and  for  mancozeb  on  raisins  and  the 
brans  of  wheat,  barley,  oats  and  rj'e. 
With  the  exception  of  benomyl  food 
additive  regulation  on  raisins,  both 
petitioners  assert  tnat  these  food 
additive  regulations  are  not  needed 
because  the  residues  do  not  concentrate 
dur.ng  the  processing  steps  involved.  As 
to  benomyl  on  raisins,  du  Pont  asserts 
that  raisins  should  be  classified  as  a  raw 
agricultural  commodity  or,  alternatively, 
that  a  label  prohibition  for  benomyl  use 
on  grapes  grown  for  raisins  would  be 
ff'asible, 

.Although  today's  action  renders  the 
petitioners'  requests  m.oot  for  the 
benom.yl  food  additive  regulations  and 
for  the  mancozeb  food  additive 
regulations  for  rais.ns  and  bran  of 
wheat,  the  data  may  be  im.portant  in 
future  decisions  on  the  mancozeb  and 
benomyl  tolerances  on  Lhe  raw 
commodities  from  which  these 
processed  foods  are  derived.  In  a 
February  5,  1993  Federal  Register 
notice,  EPA  requested  comments  on  a 
broad  range  of  issues  related  to 
regulating  peshcide  residues  m  raw  and 
processed  foods.  One  of  Lhe  m.ain  issues 
discussed  in  that  notice  is  whether 
revisions  should  be  made  to  EP.^'s 
"coordination  policy,"  under  which  the 
.\gency  will  not  grant  a  section  408 
tolerance  for  pesticide  residues  in  a  raw 
commodity  when  data  show  that  a  food 
additive  regulation  is  needed  for  the 
resulting  processed  food  and  that  such 
a  food  additive  regulation  would  be 
prohibited  by  the  Delaney  Clause,  EP.^ 
also  intends  to  issue  giiidance  and 
request  comm.ents  on  classification  of 
foods  into  raw  agricultural  commodities 
and  processed  goods.  Depending  on 
EPA's  final  position  on  the  policy  issues 
described  m  the  February  5.  1993 
notice,  the  information  in  these 
petitions,  which  are  in  EPA  review,  may 
he  used  to  determine  that  these 
pesticide  tolerances  must  be  revoked. 

EPA  has  already  considered  the 
processing  data  for  mancozenb  on 
grapes  and  agrees  with  petitioners  that 
the  food  additive  regulation  on  raisins  is 
not  required  under  current  policy  since 


issues  raisec 
issues  must 
dt^termining 
evidentiary 
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the  residues  on  raisms  aenved  from 
mancozeb-treated  grapes  are  no  higher 
than  in  treated  grapes.  Thus,  EPA's 
current  poiic>'  would  not  dictate  that  the 
section  408  tokiance  for  mancozeb  on 
grapes  should  be  revoked.  Additionally. 
all  registrants  of  the  technical  products 
for  trifluralin  have  requested  that  EPA 
delete  the  peppermint  and  spearmint 
uses  from  their  trifluralin  registrations. 

A.  Filing  of  Objections  and  Requests  for 
Hearings 

Any  person  adversely  affected  by  this 
Order  may  file  written  objections  to  the 
Order,  and  may  include  with  any  such 
objection  a  •vvritten  request  for  an 
evidentiary  hearing  on  the  objection. 
Such  objections  must  be  submitted  to 
the  Hearing  Clerk  on  or  before  August 
13.  1993.  Regulations  applicable  to 
objections  and  requests  for  hearings  are 
set  out  B*  4"  (  TR  parts  178  and  179, 
Those  regulations  require,  among  other 
things,  that  objections  specify  with 
particularity  the  provisions  of  the  Order 
objected  to.  the  basis  for  the  objections, 
and  the  relief  sought.  Additional 
requirements  as  to  the  form  and  manner 
of  the  submission  of  objections  are  set 
out  at  40  CFR  178  25.  The  Administrator 
will  respond  as  set  forth  in  40  CFR 
178.30, 178.35  er.d/or  178.37  to 
objections  that  are  not  accompanied  by 
a  request  for  evidentiary  hearing.  A 
person  may  include  with  any  objection 
a  written  request  for  an  evidentiary 
bearing  on  the  objection.  A  hearing 
request  must  include  a  statement  of  the 
factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  each  such  issue,  and  a  summary  of 
any  evidence  relied  upon  by  the 
objector.  Additional  requirements  as  to 
the  form  and  manner  of  submission  of 
requests  for  an  evidentiary  hearing  are 
.set  out  at  40  CFR  178.27.  Under  40  CFR 
178.32(c).  the  Administrator,  where 
appropriate,  Mrill  make  rulings  on  any 
issues  raised  by  an  objection  if  such 
issues  must  be  resolved  prior  to 
fiptermining  whether  a  request  for  an 
t  ■■  dent:ar>'  heaTirg  should  be  granted. 
The  Administrator  will  respond  to 
requests  for  e'.identiary  hearings  as  set 
torth  in  40  CFR  178  30,  1 78.32, 178.35, 
178.37,  and.' 0-1 79  20.  Under  40  CFR 
178.32fb|,  a  request  for  an  evidentiary 
h-jari.ng  on  an  objection  will  be  granted 
if  the  objection  and  request  have  been 
properly  submitted  and  if  the 
.Adrr.iuistrator  determines  that  the 
n-atsrial  submitted  show  (1)  There  is  a 
gaimine  and  substantial  issue  of  fact  for 
r*;solutio.T  fi!  a  he&nng:  (2)  there  is  a 
■■  flsonabie  possibility  that  available 
L  V, dance  idenl'fied  by  the  requestor 


would,  if  established,  resolve  one  or 
more  of  such  issues  in  iavoi  of  the 
requestor:  and  (3)  resolution  of  one  or 
more  of  the  factual  issues  in  the  manner 
sought  by  the  person  requesting  the 
hearing  would  be  adequate  to  justify  the 
action  requested.  Any  person  wishing  to 
comment  on  any  objections  or  requests 
for  a  hearing  may  submit  such 
comments  to  the  Hearing  Clerk  on  or 
before  August  30. 1993. 

B.  Effecti\-9  Date  and  Stays  of  Effective 
Date 

This  Order  shall  become  effective 
August  30,  1993.  A  person  filing 
objections  to  this  Order  may  submit 
with  the  objections  a  petition  to  stay  Lhe 
effective  date  of  this  Order.  Such  stay 
petitions  must  be  submitted  to  the 
Hearing  Qerk  on  or  before  August  13. 
1993,  A  stay  may  be  requested  for  a 
specific  time  period  or  for  an  indefinite 
time  period.  The  stay  petition  must 
Include  a  citation  to  this  Order  and  the 
specific  food  additive  regulation  as  to 
which  the  stay  is  sought,  the  length  of 
time  for  which  thestay  is  requested,  and 
a  full  statement  of  the  factual  and  legal 
grounds  upon  which  the  petitioner 
relies  for  tne  stay.  If  a  petition  for  a  stay 
is  submitted.  EPA  will  automatically 
stay  the  effective  date  of  the  Order  as  to 
the  particular  regulation  for  which  the 
stay  is  sought  for  such  time  as  is 
required  to  review  the  stay  petition.  In 
determining  whether  to  grant  a  stay, 
EPA  will  consider  the  criteria  set  out  in 
the  Food  and  Drug  Administration 's 
regulations  regarding  stays  of 
administrative  proceedings  at  21  CFR 
10.35,  Under  those  riilias,  a  stay  will  be 
granted  if  it  is  determined  that:  (1)  The 
petitioner  will  otherwise  suffer 
irreparable  injury;  (2)  the  petitioner's 
case  is  not  frivolous  and  is  being 
pursued  in  good  faith;  (3)  the  petitioner 
has  demonstrated  soimd  public  policy 
grounds  supporting  the  stay;  and  (4)  the 
delay  resulting  from  the  stay  is  not 
outweighed  by  public  health  or  other 
public  interests.  Under  FDA's  criteria. 
EPA  may  also  grant  a  stay  if  EPA  finds 
such  action  is  in  the  public  interest  and 
in  the  interest  of  justice.  If  a  stay 
petition  is  submitted.  EPA  \*i!!  publish 
a  notice  of  receipt  in  the  Federal 
Register,  stating  that  the  effective  date 
of  this  Order  is  stayed  as  to  the 
regulation  to  which  ttit-  stdv  is  requested 
pending  EPA  consideration  of  the  stay 
request  A:.)  affected  person  may 
submit  comments  en  a  stsv  request  to 
the  Hearing  Clerk  on  oi  £>«iore  the  date 
1 5  days  after  date  of  pubUcation  in  the 
Federal  Register  of  the  notice  of  receipt 
of  a  stay  request.  Any  decision  lifting 
the  stay  will  be  published  in  the  Federal 
Register. 
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A.  Executive  Order  12291 

This  Order  has  been  reviewed  under 
the  requirements  of  Section  3  of 
Executive  Order  12291  (46  FR  13193, 
February  19. 1981).  The  Agency  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  that  term  as 
defined  in  section  1  of  Executive  Order 
12291.  The  Agency  expects  that  this 
Order  uill  have  an  approximate 
aggregate  annual  effect  on  the  U.S. 
economy  that  may  approach  $21  milHon 
for  the  four  pesticides  subject  to  this 
Order:  phosraet.  benomyl.  mancozeb. 
and  trifluralin.  If  growers  substitute 
alternative  pesticides  for  the  entire 
commodity  acreage  of  which  the 
affected  processed  foods  products  are  a 
part  (e.g..  all  grape  acres  currently 
treated  with  pesticides  subject  to  this 
Order),  aggregate  impacts  are  estimated 
at  approximately  $21  million.  However. 
if  growers  substitute  only  for  those  acres 
of  crops  grown  spadficaily  for  the 
processed  food  products  subject  to  this 
Order  (eg.,  only  those  grape  acres 
grown  for  raisins  and  currently  treated 
with  pesticides  subject  to  this  Order). 
aggregate  impacts  are  estimated  at 
approximatelv  $10  million.  Further, 
impacts  may  be  significantly  less  than 
$10  million  to  the  extent  that  revocation 
of  die  section  409  food  additive 
regulations  pursuant  to  this  Order  does 
not  affect  grower  pesticide  use  practices. 
Of  the  forecasted  impacts,  the  Agency 
projects  that  impacts  on  grape  growers 
in  California  may  approach  $13  million 
of  these  impacts  in  the  aggregate.  If 
grape  growers  substitute  alternative 
pesticides  for  the  entire  grape  acreage 
ciurently  treated  with  benomyl  or 
mancozeb,  the  aggregate  impacts  are 
estimated  at  approximately  $13  million 
and  are  less  than  one  percent  of  the  total 
crop  value  for  grapes.  However,  if  grape 
growers  substitute  alternative  pesticides 
for  only  those  grape  acres  grown  for 
raisins  and  cuirently  treated  with 
benomyl  and  hiancozeb,  the  aggregate 
impacts  are  estimated  at  approximately 
$5  million  and  are  less  than  1  percent 
of  the  total  crop  Taiue  for  raisins. 
Further,  impacts  may  be  significantly 
less  than  $5  milhon  to  the  extent  that 
revocation  of  the  food  additive 
regulations  pursuant  to  this  rule  do  not 
affect  grape  grower  pesticide  use 
practices.  Giren  the  projected  range  of 
impacts,  the  Agmcy  has  determined 
that  this  Order  will  not  give  rise  to  a 
major  increase  in  costs  of  prices  of  any 
of  the  affected  processed  food  products 
for  consumers,  growers.  Federal,  State, 
or  local  government  agencies,  or 
geographic  regions.  Further,  the  Agency 
has  determined  that  there  should  be  no 
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adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  U.S. - 
based  enterprises  to  compete  with 
foreign -based  enterprises  in  domestic  or 
export  markets.  As  to  imported 
com.modities,  EPA  expects  no 
significant  impact  as  a  result  of  revoking 
these  food  additive  regulations.  EPA  has 
no  evidence  of  significant  usage  of 
tnfluralin.  phosmet,  benomyi,  or 
mancozeb  on  affected  imported  food 
and  feed  commodities  Since  there  a-*? 
no  significant  impacts  expected  on 
imported  commodities,  there  should  be 
no  significant  impact  on  prices, 
producers,  consumers,  and  international 
trade 

B.  Regulatory  Flexibility  Act 

This  Order  has  been  reviewed  under 
the  Regulatorv  Flexibility  Act  of  1980 
(Pub.  L.  96-354.  94  Stat.  1154,  5  U.S.C. 
601  et  seq  )  The  EPA  has  determined 
that  this  Order  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments  or  small  organization 
given  the  impacts  forecasted  p'ursuant  to 
the  analysis  conducted  under  section  3 
of  Executive  Order  12291  as  set  forth 
above. 

To  the  extent  there  is  any  impact,  this 
rale  pnmarJy  affects  tiiose  farms  that 
use  pesticides  subject  to  this  rule  and 
that  are  involved  m  the  production  of 
grapes,  cotton,  mint,  tomatoes,  or  wheat. 
Based  on  convenaonal  classifications  of 
size  for  US.  busines.ses,  nearly  all  U.S. 
farms  would  be  classified  as  small 
businesses.  .\t  worst,  grape  farms  are 
expected  to  bear  a  slightly  greater 
b'orden  than  those  farms  involved  in  the 
prod  jction  of  the  other  affected  crops. 
The  .Agency  has  concluded  that  given 
the  possible  overestimate  of  the  impact 
and  the  relatively  small  impact  from  the 
greatest  estimate  of  possible  impact  that 
there  will  not  be  a  significant  economic 
impact  on  the  small  businesses  affected 
by  this  Order  Even  if  the  ilgency 
determined  that  significant  economic 
impacts  would  occur  with  respect  to 
sm.all  b'osmesses,  there  is  no  available 
alternative  course  of  action  to  mitigate 
such  impacts  because  this  Order  has 
been  developed  and  implemented 
pursuant  to  an  Order  of  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit. 
Acccrdingly,  I  certif\'  that  this  rule  does 
not  require  a  separate  reg'jlatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act. 

C  Paperwork  Reduction  Act 

Th.s  order  does  not  contain  any 
inform.ation  collection  requirements 
subject  to  review  bv  ONIB  imder  the 


Paperwork  Reduction  Act  of  1980,  44 
use.  3501  et  seq. 

Vni.  References  for  Mancozeb, 
Benomyi,  Phosmet,  and  Trifluralin 

All  references  cited  in  section  IV,  of 
this  document  are  available  for  viewing 
in  the  Office  of  Pesticide  Programs 
Public  Docket  under  control  number 
260053C.  The  docket  is  located  in  Rm 
1132,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  telephone: 
703-305-5805.  The  docket  is  open  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays  Copies  of 
the  references  without  an  associated 
Master  Record  Identification  (MRHD) 
number  are  available  to  any  person 
Disclosure  of  the  references  identified 
by  an  MRID  number  are  subject  to  the 
limitations  imposed  by  Section  10  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Copies  of  the 
references  also  are  available  by  virriting 
to:  Freedom  of  Information  Office  (A- 
101),  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Disclosure  of  the  references 
under  the  Freedom  of  Information  Act 
are  subject  to  the  same  limitations  as 
outlined  above. 
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30.  1984,  1071  p.,  EPA  NlRID  » 
00141659. 

2.  Lobdel!,  B.J.:  Johnson.  CD.  (1966) 
Imidan;  Safety  Evaluation  by  Two- Year 
Feeding  Studies  in  the  Rat  and  the  Dog. 
lUnpublished  study,  including  letter 
dates  Jul  21,  1966  from  CD.  Johnson  to 
A  B.  Lindquist,  received  Sept.  10, 1966 
under  7F0523;  prepared  by  Woolard 
Research  Corp.,  submitted  by  Stauffer 
Chemical  Co.,  Richmond  CA; 
CDL:090622-B,  181  p.,  EPA  MRID  # 
00076436. 

3.  See  Memorandum,  from  Quest  to 
LaRocca,  "Peer  Review  of  Phosmet 
(Imidan)"  (Oct.  26, 1986). 

TrifJuralin 

1.  Emerson,  J.L.;  Pierce.  E.C; 
McGrath,  J.P.;  et  al.  (1980),  "The 
Chronic  Toxicity  of  Compound  36352 
(Trifluralin)  Given  as  a  Component  of 
the  Diet  to  Fisher  244  Rats  for  Two 
Years:  Studies  R-B7  and  R-97." 
Unpublished  study  received  Sept  18. 
1980  under  1471-35;  submitted  by 
Elanco  Products  Co.,  Division  of  EU 
Lilly  and  Co.,  Indianapolis,  IN;  CDL 
243289-A.  243290),  882  p..  EPA  MRID  # 
00044337. 

2.  Emerson  ,  J.L..  Owen,  N.V., 
McGrath,  J.D.,  et  al.,  (1980),  The  Chronic 

Toxicology  of  Compound  36352 
Trifluralm)  Given  as  a  Component  of 
the  Diet  to  the  B6C3F1  Mouse  for  24 
Months:  Studies  M-9067  and  M-9077. 
(Unpublished  study  received  Sept  18, 
1980  under  1471-35;  submitted  by 
Elanco  Products  Co.,  Division  of  EU 
Lilly  and  Co.,  Indianapolis,  IN;  CDL 
243292:  243293,  1079  p  ,  EPA  MRID  « 
00044338.  Emerson,  JL.  and  R.C. 
Anderson  (1966),  "Metabolism  of 
Tnfluralin  in  the  Rat  and  Dog,"  Tox. 
and  Appi.  Pkamn.,  9(l):84-97.  National 
Cancer  Institute  (1978)  Bioassay  of 
Trifluralin  for  Po-jsible  Carcinogenicity, 
NCI  Carcinogenesis  Technical  Report 
Series  No.  34.  Suter,  P.  (1986) 
Oncogenicity  Study  with  Trir:;rai;n 
Active  Ingredient  technical  iHOE  .:vS4:"'4 
0  H  AT20)  in  Mice,  Project  No.  008853. 
Unpublished  study  prepared  by 
Research  Consulting  Co.  AG.  6478  p., 
EPA  MRID  #00158935. 

3  See  Memcrandum,  from  Jaeger  to 

.Addressees.  "Peer  Review  of 
Trifluralin"  (April  11,  1986). 

List  of  Subjects  in  40  CFR  Part  18.- 

Administrative  practice  and 
procedure,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 

recuiremenents 


Dated  Tulv  3,  1993. 

Victor  J   Kimm, 

Acting  Assistant  Administrator  for 

Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  185  is 
amended  as  follows: 

PART  135— {AMENC'ECl 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 
Authority:  21  U.S.C  348, 

§  '85  3SC:     [nemcwtf'r 
i.  b>  remuvmg  g  1 85.350  Benomyl. 

§1S5.3950    [Removed] 

3.  By  removing  §  185.3950  N- 
(Mercaptomethyl)phthalimideS-(O.O- 
dimethyl  phosphorodithioate)  and  its 
oxygen  analog. 

§'85.59"'J     ,'Removed] 

4.  By  removing  §  185.5900  Trifluralin. 

§185.6300     [Am«nd»<j] 

5.  By  amending  §  185.6300  Zinc  ion 
and  maneb  coordination  product  in  the 
list  at  the  end  of  the  section  by 
removing  the  first  entry  for  raisins  and 
by  removing  the  words  ",  and  wheat"  in 
the  second  entry  for  bran. 

[FR  Doc  93-16426  Filed  7-13-93;  8:45  am) 
BtUJNQ  CODE  «60-S0-F 


40  CFR  Pan  186 

[PP  aF3739  and  FAP  i  h5604'R  •  •  ?o    f"  R  l  - 
4575-1] 

PIN2C70-AB78 

Pesticide  Tolerance  and  An^ma:  Feed 
Additive  Regulation  tor  Fiaor-de 
Compounds;  Correction 

AGENCY:  Environmental  Protection 

ACPON:  Final  rule;  correction. 

SUMMARY:  EPA  is  correcting  an  error  that 
appeared  in  a  regulation  regarding 
fluorine  compounds  in  processed  potato 

waste. 

EFFECUVE  DATE:  This  cofrection  is 

effective  ,'u;v  14   19^3 

FOR  FURTHER  INFORMATION  CON^AC"': 
R;  •■►'i^  .•^.  F./irrp--'   F" 'duct  Manager  (PM 
14,,  Reg:^tratic:;  U.v.sion, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM  *2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-305- 
6600. 

SUPPLEMENTARY  INFORMATION:  In  FR  DoC. 
93-1 05 ~8,  appearing  m  the  Federal 
Register  of  May  5,  1993,  the  following 


correction  is  made  at  page  26689  in  the 
third  column:  In  the  table  entry  to 
§  186.3375  Fluorine  compounds  correct 
"Potato  waste,  process  (wet  or  dry)"  to 
read  "Potato  waste,  processed  (wet  or 
dry)." 

Dated:  June  18, 1993. 
Douglu  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  9^-ifi=;4fi  Filed  7-13-93;  8:45  a.m.) 
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FCC  93-285] 


Peev8':j8tio"  on  he  Oepreclated- 
O'iginst-Cos?  Stanaard  In  Setting 
P  '■  ■  c  e  s  *-  0  r  C  o  f-  v  e  y  a  n  c  e  s  of  Capital 
Interests  ."  OverseHt.  Communications 
Ffic^'  "les  Serween  of  Ariong  U.S. 
CaTie's.  Pef!iO'"  ♦o'  Reconsideration 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

s  MM4RV:  This  action  denies  a  petition 
lor  reconsideration  and  affirms  the 
Commission's  decision  to  change  the 
way  conveyances  of  capital  interests  in 
overseas  facihties  between  or  among 
U.S.  carriers  are  priced.  This  action  also 
eliminates  the  provision  that  facilities 
conveyed  before  their  ready-for-service 
date  would  continue  to  be  priced  at  net- 
book  cost.  In  the  Report  and  Order,  the 
Commission  replaced  the  net-book  cost 
standard  with  market-based  prices  set 
by  negotiations  between  the  buyer  and 
seller.  The  new  pricing  pohcy  applies  to 
all  transactions  which  are  completed 
after  the  effective  date  of  the  Report  and 
Order.  The  intended  effect  of  the  action 
is  to  give  the  original  ov^iiers/investors 
of  these  facilities  the  opportunity  to 
receive  fair  compensation  for  incurring 
the  risk  of  building  the  facilities.  Also, 
this  action  is  necessary  to  promote 
increased  competition  in  the  overseas 
facihties  market  by  encouraging 
construction  of  new  facilities. 
EPPECTIVE  DATE:  August  13. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzan  Balk  Friedman,  Attorney/ 
Advisor,  International  Policy  Division, 
Common  Carrier  Bureau  (202)  632- 
7265. 

SUPPl£^IE^^"ARY  INForm«''ON:  This  is  a 
summary  of  the  Cu:i,;;..-i  on's  Order  on 
Reconsideration  in  CC  Docket  No.  87- 
45,  adopted  June  1. 1993.  and  released 
June  22. 1993. 
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The  complete  text  of  this  Order  on 
Reconsideration  is  available  for 
m8p«ction  and  copying  dunnf^  normal 
business  hours  m  the  FCC  Dockets 
Branch  (room  2301.  1919  M  Street  NW 
Washington,  DC.  and  also  mav  b* 
purchased  from  the  Commission  s  (,opy 
contractor,  International  Traji'w  r;i.iMon 
Services,  Inc.,  at  [202]  857-Jd<JU,  1919 
M  Street.  WV  ,  room  246,  Washington, 
DC  20554 

Synopsis  of  Order  on  Reconsideralioa 

1  On  Iiil>  22,  19s2.  the  Commission 
issued  a  Report  and  Order  in  CC  Docket 
No  8"' -45  which  concluded  that  the 
net-book  cost  standard  should  be 
replaced  w;ih  market-based  pricing.  The 
Commission  determined  that  the  net- 
book  cost  standard  no  longer  promoted 
the  efficient  ^.-nctioning  of  the 
international  facilities  market  in  an 
mcreasmgly  competitive  environment. 
In  addition,  the  Ciimmission  found  that 
tne  standard  is  inappropriate  for  earners 
whose  rates  are  now  set  by  price  caps 
rather  than  rate  of  return  resjulation.  The 
new  priang  polirv  was  effective  for  all 
conveyances  which  took  place  after  the 
effective  date  of  tne  order.  57  FR  33.275 
(Juiv  28.  19921.  correction.  57  FR  43.406 
(September  21,  19921 

2  In  the  reconsideration  order,  the 
Commission  affinT-:ed  its  decision  to 
replace  the  net-bock  cost  standard  with 
negotiated,  m.arket-hased  pr.ces.  The 
Commission  found  that  dormg  the  tiroe 
between  its  NTRM  and  Report  and 
Order,  the  Commission  has  not  taken 
any  actions  which  might  supersede  or 
undermine  the  purpose  of  the  proposed 
rule.  In  addition  the  Com.mission  found 
the  sufficient  competition  exists  in  the 
Caribbean  region  for  the  pro\is;on  of 
overseas  faculties  and  therefore,  that 
region  should  not  be  exempt  from  the 
new  pncing  policy  Fina'ly.  the 
Commission  clanfied  that  the  aate  a 
valid  contract  is  consummated  for  the 
convevanre  of  facilities  determines 
which  pncing  approacii  applies  to  the 
transaction,  in  the  Report  and  Order,  the 
Com.m..<sicn  stated  that  conveyances 
made  before  a  facility's  ready  for  service 
date  would  be  prices  at  the  net -book 
cost  standard  but  on  reconsideration,  it 
elim.inateri  tne  ready-for-sennre  date  as 
a  criterion  for  deterrcunmg  prices.  The 
Commission  determined  that  facility 
owners  would  have  too  much  incentive 
to  delay  transfemng  facilities  until  after 
the  ready-for-service  date  in  order  to 
receive  the  higher,  m.arket-bas»^d  price. 

Final  Regulatory  Flexibility  Analysis 

3.  This  order  on  reconsideration  does 
not  change  the  Final  Regulatory 
Flexibility  Analysis  contained  in  the 
Report  and  Order. 


4,  Accordingly,  it  is  ordered  that  the 
petition  for  reconsideration  filed  by 
Virgin  Island  Tele-Com,  Inc  is  denied 

5  It  IS  Fiirther  ordered  that  the  Report 
and  Order  in  CC  Docket  No  87-45  is 
modified  as  provided  in  paras  9  and  10 
of  the  Report  and  Order,  effective  30 
days  after  publication  of  this  order  on 
reconsideration  in  the  Federal  Register 

Federal  Communicaliona  Commission. 

LaVera  F.  Marnhall. 

AcUng  Secretary 

[FR  Doc  93-16640  Filed  7-13-93;  8;45  am] 


DEPARTME^^r  OF  DEFE?^E 

■18  CFR  Chapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement  jDFARS); 
'evision  of  authority  citation 

agency:  Department  of  Defense  fDoD). 
action:  Final  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulations  (DAR)  Council  is  revising 
the  authority  citations  for  48  CFR 
Chapter  2  to  update  the  authority  for 
issuance  of  the  Defense  FAR 
Supplement.  In  addition,  the  DAR 
Council  is  adding  the  new  authority 
citation  to  Appendix  G  as  it  was 
inadvertently  omitted. 
EFFECTWE  DATE:  July  14,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Naugle  at  170.3)  697-7266. 

List  of  Subjects  for  48  CFR  Chapter  2 

Government  procurement. 

Accordingly,  under  the  authority  of 
41  U.S.C.  421  et  seq.,  the  Defense  FAR 
Supplement  authority  citation  for  48 
CFR  parts  201  through  253  and 
appendices  A  through  F  of  Chapter  2  is 
revised  and  a  new  authonty  citation  for 
appendix  G  is  added  to  read  as  follows: 

Authority:  41  U.S.C  421  and  FAR  Subpart 
1.3, 
Claudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

IFR  Doc-  93-16655  Filed  7-13-93;  8.45  ami 
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DEPARTWENfT  OF  ENERGY 
48  CFR  Part  935 

Acquisition  Regulation;  Research 
Opportunity  Announcements 

AGENCY:  Department  of  Energy  fDOE). 
ACTKDN:  Final  rule. 

SUMMARY:  EXDE  today  adopts  a  Final  rule 
which  amends  the  Department  of 


Energy  Acquisition  Regulation  (DEAR) 
to  change  certain  internal  DOE 
procedures  applicable  to  its  Research 
Opportunity  Announcement  (ROA) 
solicitation  mechanism.  These  changes 
are  aimed  at  streamlining  various 
aspects  of  the  solicitation,  evaluation, 
and  award  processes  fijr  both  the  DOE 
offices  administering  an  ROA  process 
and  offerors  submitting  proposals  in 
response  to  an  RO.A.  This  final  rule  is 
issued  subsequent  to  a  Notice  of 
Proposed  Rulemaking  [NOPR) 
published  m  the  Federal  Register  (56 
FR  56621)  on  November  6,  1991. 
EFFECTIVE  DATE:  This  final  rule  will  be 
effective  on  August  13,  1993, 
FOR  FURTHER  ItJFORMATlON  CONTACT: 
Edward  Simpson,  Office  of  Fohry  (PR- 

121),  Office  of  Procurement, 

.Assistance  and  Program  Management, 

U.S.  Department  of  Energy. 

Washington.  DC  20535.  (202)  586- 

8246 
Mary  Ann  Masterson,  Office  of  the 

Assistant  General  Counsel  for 

Procurement  and  Finance  [GC-34), 

U.S.  Department  of  Energy, 

Washington.  DC  20585,  (202)  586- 

1526 
SUPPLEMENTARY  INFORMATION: 

I.  Section  by  Section  Analysis 

II.  Public  Comments. 

ni.  Pmcedurai  Requirements. 

A.  Regulatory  Review. 

B.  Revie^w  Under  Executive  Order  12778, 
Q  Review  Under  the  Regulatory  Flexibility 

Act. 
D.  Review  Under  the  Paperwork  Reduction 

Act. 
E  Review  Under  Execjtive  Order  12612. 
F  National  Environmental  Policy  Act. 

I.  Section  by  Section  ,\nalysis 

On  August  15.  1990,  DOE  published 
a  final  rule  m  the  Federal  Register  (55 
FR  33311)  which  amended  the  DEAR 
by,  among  other  things,  adding  a  new 
subpart  935.016  to  provide  specific 
rpguiatory  coverage  on  the  use  of  RO.\s. 
RO.As  are  DOE's  designation  for  its 
broad  agency  announcemient 
solicitations.  That  final  rule 
supplemented  the  Federal  Acquisition 
Regulation  (F.AR)  coverage  of  broad 
agency  announcements  and 
.    implemented  DOE's  policies  and 
procedures  regarding  the  solicitation, 
evaluation,  and  selection  of  basic  and 
apphed  research  proposals  by  DOE 
using  the  ROA  solicitation  mechanism. 

The  final  rule  published  today 
amends  subpart  935.016  by  changing 
internal  EXDE  procedures  concerning  the 
use  of  ROAs.  These  changes  are 
intended  to  improve  the  ROA  process 
by  clarifying  certain  existing  regulatory 
language,  and  by  providing  the  DOE 
program,  office  using  the  ROA 
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solicitation  greater  control  and 
flexibility  over  its  activities.  A  summar>- 
of  the  significant  changes  is  provided 
below. 

Item  I.  Subsection  935.016-4(d)  is 
being  ehminated  because  the 
requirements  that  evaluation  plans  are 
developed  prior  to  release  of  the 
solicitation  and  that  such  plans 
correspond  to  the  evaluation  criteria  are 
w^ellfounded  in  Government  acquisition 
poUcies  and  existing  FAR  coverage. 

Item  II.  Subsection  935.016-4(gj  is 
being  amended  to  delete  the  reference  to 
the  Contracting  Officer.  The  coverage 
relating  to  the  sjTiopsis  of  broad  agency 
announcements  at  FAR  35.016(c)  and  of 
general  synopsis  requirements  for 
solicitations  at  FAR  5.101  is  applicable. 

Item  III.  Subsection  935.016-5(a)  is 
being  changed  to  remove  the 
requirement  that  proposal  information 
be  segregated  into  three  discrete 
sections  of  the  proposal. 

Item  IV.  Subsection  935.016-5(b)  is 
being  changed  to  add  a  separate 
evaluation  element  for  business 
organization  to  which  the  offeror  must 
respond,  if  the  offeror  represents  an 
educational  or  other  nonprofit 
organization.  This  change  is  added  to 
simplify  the  proposal  information 
requirement  on  those  educational  and 
nonprofit  organizations.  The  change  is 
effected  through  the  addition  of  a  new 
paragraph  (6)  to  the  subsection.  For- 
profit  end  not-for-profit  organizations 
will  continue  to  provide  the  information 
reouired  by  subsection  935.016-5(b)(5). 

Item  V.  Subsection  935.016-5(c)  is 
being  changed  to  allow  for  the  initial 
submission  of  cost  information  from  an 
offeror  in  the  form  of  either  a  cost 
proposal  or  a  Standard  Form  (SF)  1411. 
This  change  recognizes  an  alternative  to 
the  submission  of  an  SF-1411  as  part  of 
the  initial  proposal.  The  regulatory 
requirement  for  submission  of  an  SF- 
1411  will  still  be  satisfied  at  the  time 
the  awarding  contracting  office  notifies 
the  offeror  of  its  selection  (see  935.016- 
9(c)),  if  it  has  not  been  previously 
provided. 

Item  VI.  Subsection  935.016-€(a)  is 
being  revised  by  adding  language  to 
c!arif\'  that  program  offices 
administering  the  ROA  process  may  use 
the  resources  of  the  cognizant 
Contracting  Office  for  receiving 
proposals. 

liem  VII.  Subsection  935.016-6(c)  is 
being  changed  to  eliminate  the  reference 
to  F.\R  15.412,  regarding  late  proposals, 
to  i.Tiprove  the.  clarity  and 
understanding  of  the  language. 

Item  VIII.  Subsection  935.016-7(a)  is 
being  revised  to  recognize  that  it  is 
sufficient  for  the  cognizant  program 
office  to  oversee  the  ROA 


administration  process  and  ensure  that 
the  duties  set  out  in  the  subsection  are 
performed  in  a  satisfactory  manner, 
consistent  with  the  regulation. 

Item  IX.  Subsection  935.016-7{d)(5)  is 
being  revised  to  clarify  that  both 
individual  reviewers  and  review  groups 
are  permitted  under  10  CFR  600.16(d), 
and  are  acceptable  for  purposes  of 
satisfying  the  requirements  for  scientific 
and/or  peer  reviewers  under  the  ROA 
process. 

Item  X.  Subsection  935.016-7(f)  is 
being  changed  to  delete  the  first 
sentence  of  the  subsection.  The 
requirement  of  FAR  35.016(d)  applies. 

Item  XI.  Subsection  935.016-7{i)  is 
being  revised  to  delete  paragraph  (3). 
That  an  offeror  must  be  able  to  submit 
a  proposal  that  is  responsive  to  the 
solicitation  is  already  required  by  the 
FAR. 

Item  Xn.  Subsection  935.016-7(j)  is 
being  changed  to  require  that  only  the 
significant  findings  of  the  scientific  and 
peer  reviewers  be  included  in  the 
consolidated  written  report  concerning 
a  proposal. 

Item  XIII.  Subsection  935.016-8(c)(4) 
is  being  changed  to  recognize  that  the 
Contracting  Officer  may  authorize  the 
incurrence  of  pre-contract  costs  by  an 
offeror. 

11  i'ublu  Comments 

Interested  persons  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  DEAR 
amendments  set  forth  in  the  NOPR 
pubUshed  in  the  Federal  Register  (56 
FR  56621)  on  November  6, 1991.  Based 
on  that  November  6,  1991,  publication 
date,  the  public  comment  period  closed 
on  December  6, 1991,  a  period  of  thirty- 
one  (31)  days.  During  that  pubfic 
comment  period,  no  public  comments 
were  received  by  DOE. 

III.  Procedural  Requiremeras 

A.  Regulatory  Review 

Pursuant  to  the  January  22, 1993, 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074,  January  25, 1993),  DOE 
submitted  this  final  rule  to  the  Director 
for  appropriate  review.  The  Director  has 
completed  his  review. 

B.  Review  Under  Executive  Order  12778 

Section  2  of  the  Executive  Order 
12778  instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b),  include 


eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  fitigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  final  rule 
meets  the  requirements  of  sections  2(a) 
and  2(b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  FlexibiUty  Act  of  1980, 
Public  Law  96-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.3501,efse<7.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  order  requires  preparation 
of  a  federahsm  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

This  final  rule  merely  changes 
existing  policies  and  procedures 
internal  to  DOE  governing  the  use  of 
DOE'S  ROAs.  States  which  contract  with 
DOE  will  be  subject  to  this  rule. 
However,  DOE  has  determined  that  this 
rule  will  not  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  functions  of  the  States. 
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F  National  Envircnmental  Polirv  Act 
(NEPA) 

DOE  has  concluded  ihat  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impad 
on  the  human  environnMnt  imder  NEPA 
of  1969  (42  use.  4321  et  seq  (1976'1, 
or  the  Council  on  Environmente! 
Quality  regulations  (40  CFR  Parts  15D0- 
1508),  and  the  EXDE  Guidelines  ;40  CFR 
Part  1021).  Therefore,  this  final  rule 
do«8  not  require  an  environmental 
impact  statement  or  environmental 
assessment  pursuant  to  NEPA 

List  of  SabjecU  in  48  CFR  Part  935 

Government  contracts,  Government 
procurement 

Issued  m  Washirigton.  DC  on  July  1. 1993. 

Berton  I  Roth, 

Acting  DiTfctar  Office  o'  Pr^xurfment, 
AssisUince  and  Progrcm  .Wa/ia;?e/nent 

The  regulations  in  48  CTR  Part  935 
ars  amended  as  set  forth  below 

PART  935— RESEARCH  AND 
DEVELOPMEhfT  CONTRACTING 

1.  The  authority  alation  for  part  9J=> 
continues  to  read  as  follows: 

Authority  42  U  S  C  '254  40  U.S.C 

486{c!. 

2.  Section  935,016-4  is  amended  by 
removing  the  existing  paragraph  (d);  by 

redesignating  paragraphs  (e)  through  {gj 
as  paragraphs  (d)  through  (f), 
respectively;  and.  by  revising  tre  newly 
redesignated  paragraph  (f^  to  read  as 
follows 

935.016-4    tMuanc*  o^  R«M«rcn 
Opportuntty  Anoouncfnfita. 
•         •         •         •         • 

(fl  The  full  text  of  the  ROA  will  be 
published  in  the  Federal  Register  and 

Its  avainbilitv  announced  m  the 
"Commerce  Easiness  Daily"  in 
accordance  with  FAR  35  016(c) 
Information  concerning  the  availabUity 
of  the  ROA  may  also  be  published  in 
scientific,  techni(::al.  or  engineering 
publications.  The  full  text  of  any 
amendments  to  the  ROA  shall  b« 
published  in  the  Federal  Register  and 
concurrently  annount:ed  in  the 
"Commerce  Business  Daily  " 

3  Section  935  0"! 6-5  is  amended  by 
revising  the  second  sentence  of  the 
introductory  paragraph;  removing  the 
words  "Section  I:,"  "Section  U:."  and 
"Section  in."  from  paragraphs  (a) 
introductory  test,  (h)  introductory  text, 
and  ic)  introductory  text,  respectively; 
rev-lsmg  paragraph  (a){3);  revising 
paragraph  fb)(5),  adding  a  new 
paragraph  rb!(6).  and.  rovi.sing 
paragraph  (c)(lj  to  read  as  follows; 


935.01 6-6     Corrterrt  o4  propoMi 
•ubmisslort*. 

•    •    •  Each  proposal  will  contain,  at 
a  minimum  the  following  information: 

(a)'  •   • 

(3)  The  date  of  submission  of  the 
proposal  and  the  offer  acr^ptanc* 
period,  if  so  ronditinned, 
•         t         •         *         • 

(b)'   *   • 

(5)  Where  the  offeror  is  either  a  for- 
profit  or  a  not-for-profit  organization,  a 
description  of  the  strarture  and  lines  of 
authority  (both  tw-hnical  and 
administrative)  of  the  offeror's 
organization  and  the  relation  thereto  to 
the  proposed  research  effort, 

(6J  Wliere  the  offeror  is  either  an 
educational  institution  or  other 
nonprofit  organization,  the 
identification  of  key  technical  and 
business  personnel  responsible  for  the 
preparation  and  approval  of  the 
proposal  as  well  as  the  proposed 
research  effort 


(c)-   •    • 

(1)  A  cost  proposal  or  a  fully  executed 
Standard  Form  (SFl  1411; 

•  *        •        •        • 

4.  Section  935.016-6  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a);  and,  by  revising 
paragraph  (c)  to  read  as  follows; 

gsSCS-e     Receipt  md  handling  of 
proposals  and  tate  proposal  •ubmissions. 

(a)  •  •  *  The  cognizant  DOE  program 
office,  in  any  event,  may  elect  to  have 
proposals  received  by  the  cognizant 
contracting  activity. 

•  •        •        •        • 

(c)  Proposals  received  for  evaluation 
subsequent  to  the  close  of  the  proposal 
submission  period  will  not  be 
considered  under  the  ROA.  However,  a 
proposal  may  be  considered  under  a 
succeeding  ROA  provided  that  the 
proposal  falls  within  the  scope  of  such 
ROA,  and  that  the  offeror  affirms,  in 
writing,  that  it  desires  its  proposal 
evaluated  under  the  succeeding  ROA 

5.  Section  935  016-7  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  and 
(a)(4);  by  revising  the  second  sentence 
in  the  undesignated  paragraph  following 
paragraph  (d)(5);  by  removing  the  first 
sentence  of  paragraph  (f);  by  removing 
the  word  "and"  at  the  end  of  paragraph 
(i)(2)  and  replaang  the  semicolon  with 
a  period;  by  removing  paragraph  (i){3), 
and  by  revising  the  first  sentence  in 
paragraph  (j)  to  read  as  follows 

935.016-7    Evaluation  of  proposals. 

(a)*  •  • 

(1)  Serve  as  the  primary  point  of 
contact  on  matters  concerning  the  ROA; 


(2)  Ensure  that  evaluations  are  based 
directly  on  the  evaluation  criteria  set 
forth  iritheROA; 

•  •        •        «        • 

(4)  Oversee  or  perform  the  process  for 
selection  of  scientific  or  peer  reviewers 
and  the  evaluations  of  proposals; 

<         •         •         *        • 

(5)*   *   •  In  instances  where  the 
cognizant  program  office  has  established 
a  procedure  for  the  review  of  financial 
assistance  applications  using  a 
published  merit  review  system  (see  10 
CFR  600.16(d)),  the  types  of  reviewers 
and  review  groups  allowed  by  10  CFR 
600.16(d)  may  be  used  for  the  purposes 
of  satisfying  the  requirements  for 
scientific  and/or  peer  review  under  this 
subpart,  subject  to  any  other 
requirements  stated  herein. 

•  •        «        *        • 

();  For  each  proposal,  a  consohdated 
written  report  shall  be  prepared  and 
shall  include  the  significant  findings  of 
all  reviewers.  •  •   • 

6.  Section  935  016-8  is  amended  by 
revising  paragraph  (c)(4)  and  removing 
the  undesignated  paragraph 
immediately  following  it  to  read  as 
follows; 

935.016-8    Selection  of  proposals. 


(4)  That  the  offeror  shall  not  begin 
performance  of  the  effort,  or  any  part 
thereof,  until  such  tim.e  as  a  contract  has 
been  awarded,  or  unless  otherwise 
authorized  by  the  contracting  officer 
Notices  to  unsuccessful  offerors  should 
provide  the  general  basis  for  ehrainatu  n 
of  that  offeror's  proposal  from  further 
competition. 
•        •        •        •        • 

iFR  Doc.  93-16136  Filed  7-13-93;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Part  672 

[Docket  No.  921107-3068;  LD.  0708938] 

Groundfish  of  the  Gurf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  dosing  the  directed 
fishery  for  northern  rockfish  in  the 
Central  Regulatory  area,  statistical  areas 
62  and  63,  in  the  Gulf  of  Alaska  (GOA), 
This  action  is  necessary  to  prevent 
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process  ror 
re-vT  ewers 


;xceea;ni 


ilPTTl 


allowable  rattJi  iTAC, 


:o(  kf.sh  total 

n  this  firea 


EFFECTIVE  DATE; 

l.nie  iA  :  t  i.  lui 
m;ri:T:ght,  A  !  • 


12  noon,  Ai&^Ka  'Uxjn 


FOR  FURTHER  INFORMATION  CON-ACT: 
Martin  Lcx^ftlad,  Resour;.*  Mar:.iw:srnent 

^jjHciaiist,  Fishf'nes  Manat>'rri'!r,t 
:!r.-S!on,  NMFS,  (^^OT)  t«6-~2,:8 

SUPPLEMErrrARV  !NF0RMATK3N:  The 


)d 


(-\ 


nsh<^rv  'n  ihe  GOA  exclusive 
H(  (,;r.n!ii.r  zonp  i s  iT.anaged  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groandfish  of  the  GOA  [FMP]  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
'he  Magnuson  Fishery'  Corsen  n'i-n  .^t-  d 
Management  Act.  Fiskiiig  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FVfP  at  50  fTR  ps-^'> 
620  and  672. 

In  accordance  with  §  672.20(c)(l)(ii) 
(B),  the  northern  rockfish  TAC  for  the 
Central  Regulatory  area  was  established 
by  the  final  1993  interim  specifications 
(58  FR  16787.  March  31,  1993i  as  4.720 
metric  tons  (mt). 

The  Director  cf  "he  .'\ 
NMFS  (Regionai  Lh-ec 
in  accordance  with  §  6  " 
directed  fishing  a'^'v^H 
rockfish  of  4,220  nit  ,  u 
that  500  mt  will  be  taker;  as  aicidental 
:.atch  in  di.'-ertHd  f.shing  for  o'her 


.a  re.^ion, 
ftstabhshed, 

0(c!(2){;i).a 
^'K  nor.her.i 
:  ii';sidF-ralion 


species  in  this 
Director  hus  dt 


.rea 
ermi 


rhe  Rr'gional 
ried  that  this 


directed  fishing  allowancp  has  be«^n 
reached  Conswrjentiv  N'MFS  i<: 
prohibiting  directed  fishing  f'-.r  norths- 
rockfish  in  the  Central  Regulatory  area. 
effective  from  12  r."'>on   A  ^t..  July  9, 
1993,  :in;i!  12  ;n;:in:^-t   A.l.t. 
Decern t'if^r  3 1 ,  t  9'-tl 

Dirpcted  f:sh;ng  s'anaaras  lur 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 


(lassilicalion 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with  E.O. 

12201 

List  of  Subiects  in  50  CFR  i' art  b72 

Fisheries,  Reporting  and 

recordkeept ng  t^t :]'<■": "nts. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  8, 1993. 

Aamg  Director,  Office  of  Fisheries 
Conservation  of  Management,  NatJona] 
Marine  Fisheries  Service. 
\"}lT)nr  q3-1R63R  Filed  7-9-93;  11:02  ami 

5G  C^9  Pan  '>?2 

[Docket  No  92V  0^-3068,  !.D  OTr^Kj-.A^ 

Gfourdfish  of  the  Gutf  of  Aiasita 

AGE'vcy  '.^tional  Marine  Fisheries 
Sr  -     F    NMFS),  NOAA.  Commerce. 
ACTION;  CJosure 

SUMMARY:  NMF'S  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  61 
in  the  Gulf  of  Alaska  fGOA).  This  action 
is  necessary  to  prt-  er.t  ?  xr  ("ding  the 
third  quarterly  allowance  of  the  total 
allowable  catch  (TAC)  for  pollock  in 
this  area 

EFFiCTiVE  DA'H    12  noon.  Alaska  local 
t.rne  'A  ].'  ),  I-'a  11,  1993.  through  12 
ncc:;   A  I  '    ik  ' .  r>nr  1 ,  1  •'-  ' 
FOR  FURTHER  INFORMATION  CON-^ACT; 
Martin  Loefi"ac.,  Kescu-tf  M.ii.h^Kement 
Specialist,  Fis.Krr.fs  M,t;.f:._-'i;'-;;; 
Division.  NMFS    ■■^>.r,  ;.rii,-"'^...- 
Supplementary  iNFOftMA^HjN;  The 
groundfisii  hs.'^'v  m  'ne  ;  .i  jA  exclusive 
economic  zor.H  ,;^  '-r.anii^^c.  ;')y  the 
Secretary  of  Commerce  according  to  the 
Fishery  Manatif  rnt^n*  Plf.n  for 
Groundfish  of  t:;e  IrU  \   r"MP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 


the  Magnuson  Fisher\  Cons>ervation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  61  is 
5,613  metric  tons  (mt),  determined  in 
accordance  with  §  672.20(a)(2)(iv), 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  672.20{c){2)(ii).  that  the  1993  third 
quarterly  allowance  of  pollock  TAC  in 
Statistical  Area  61  soon  will  be  reached. 
The  Regional  EHrector  established  a 
directed  fishing  allowance  of  5,113  mt, 
and  has  set  aside  the  remaining  500  mt 
as  by  catch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  61,  effective  from  12 
noon.  A.l.t..  July  11, 1993,  through  12 
noon,  A.l.t.,  October  1, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classiri!  ation 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 


■,t  ;,f  *•>,, 


ts  ill  M!  C!  R  Fcirf  fr: 


Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseq. 
Dated:  July  9, 1993. 
D«vid  S.  Crestia. 

Acting  Director,  Office  of  Fisheriet 
Conservation  and  Ktanagement.  National 
Marine  Fisheries  Service. 
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T^is  s«ct)or  o<  t^6  PEDERAl  REGISTER 
contains  -^ctjcfls  to  O^e  cufcnc  o*  t^e  proposea 
issuarvce  of  "jies  arxJ  regLilatiors.  '-e 
purpose  o(  r^ese  'xjtices  is  to  give  'fterested 
persons  an  oppodunty  to  partapa'e  r  t^e 
ojie  maiong  pnor  to  tre  adopnor  of  t^9  finaJ 
r..i8S 


DEPARTMENT  OF  AGRICULTURE 

Agricutturgl  Marketing  Service 

7  CFR  Parts  55,  56,  59.  and  70 
[Docwt  No  PY-93-003: 
RIN05ai-AA72 

Increase  In  Fees  and  Charges  for  Egg 
Products  Inspection  and  Egg,  Poultry, 
and  Rabbit  Grading 


AGENCY;  A^nc 
USDA 

ACTION:  Proposed  rule, 


uitural  Marketing  Service, 


UMI 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMSj  proposes  to  increase  the 
fees  and  charges  for  Federal  voluntary 
egg  products  inspection;  voluntary  egg, 
poultry,  and  rabbit  grading;  and 
overtime,  holiday,  and  appeal  services 
under  mandatory  egg  products 
inspection.  These  fees  and  charges  need 
to  be  increased  to  cover  the  increase  in 
salaries  of  Federal  employees,  salary 
increases  of  State  employees 
cooperatively  utilized  in  administering 
the  programs,  and  other  increased 
Agency  costs. 

DA'THS:  Comments  must  be  received  on 
or  ^Defore  August  30,  1993. 
ADDRESSES:  Send  written  comments,  in 
duplicate,  to  Janice  L.  Lockard,  Chief, 
Standardization  Branch.  Poultry 
Division,  Agriciiltural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
room  3944-South,  P.O.  Box  96456, 
Washington.  DC  20090-6456. 
Comments  received  may  be  inspected  at 
this  location  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  State  that  your  comments  refer 
to  Docket  No.  Py-93-003. 
FOR  RJRTVER  iNFOHWATlON  CONTACT: 
La.Tv-  W  RoDiriSon,  Ciiief,  Grading 
Brancn.  202-720-3271. 
Supplemestapy  information:  This 
p-ooosed  rui6  has  oten  reviewed  under 
L  SDA  procedures  implementing 
Execjt.ve  Order  12291  and  Department 
R-'g'.lat.on  1512-1  and  has  been 
classified  a  "non-major"  rule  under  the 


criteria  contained  therein.  It  (i)  will 
have  an  annual  effect  on  the  economy 
of  less  than  $100  miUion;  (ii)  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  Government 
agencies,  or  geographic  regions:  or  (iii) 
will  not  cause  significant  adverse  effects 
on  com{>etition.  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S. -based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  pohcies,  unless  they 
present  an  irreconcilable  conflict  writh 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has 
determined  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq).  because  (i)  the  fees  and 
charges  merely  reflect,  on  a  cost-per- 
unit-graded/ inspected  basis,  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  utilizing  the  services  and 
(ii)  competitive  effects  are  offset  under 
the  major  voluntary  programs  (resident 
shell  egg  and  poultry  grading)  through 
administrative  charges  based  on  the 
volume  of  product  handled;  i.e.,  the  cost 
to  users  increases  in  proportion  to 
increased  volume. 

The  information  collection 
requirements  that  appear  in  the  sections 
to  be  amended  by  the  proposed  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  Control  Numbers  under 
the  Paperwork  Reduction  Act  of  1980  a.s 
follows:  §56. 52(a)(4}— No.  0581-0128; 
§  59.126  and  §  59.128(a)— No.  0581- 
0113;  and  §  70.77(a)(4)— No.  0581-0127. 

Backijroijnd  and  Proposed  Changes 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  provides  for  the 
collection  of  fees  approximately  equal  to 
the  cost  of  providing  volimtary  egg 
products  inspection  and  voluntary  egg, 
poultry,  and  rabbit  grading.  Likewise, 
the  Egg  Products  Inspection  Act  requires 
the  collection  of  fees  to  cover  costs  of 


overtime,  holiday,  and  appeal 
inspection  services.  Each  fiscal  year, 
these  fees  undergo  a  cost  analysis  to 
determine  if  they  are  adequate  to 
recover  the  cost  of  providing  the 
services.  Grading  and  inspection  fees 
were  last  increased  effective  November 
1, 1992. 

Operating  costs  are  increasing. 
Feaeral  employees'  salaries  increased  by 
3.7  percent  in  January  1993.  Also,  the 
cost  of  life  insurance,  health  benefits, 
and  Medicare  increased  by  about  5 
percent,  Federal  employee  retirement 
fringe  costs  increased  7  percent,  and 
salaries  and  fringe  benefits  of  federally 
licensed  State  employees  increased  by 
about  6  percent.  Additionally,  for  the 
first  time,  the  costs  of  standardization 
activities  and  Office  of  the  General 
Counsel  assistance  were  added  to  the 
costs  of  providing  grading  and 
inspection  services. 

Resident  fees  would  be  increased 
about  6  percent.  Resident  fees  cover 
Federal  and  State  salaries,  fringe 
benefits,  relief,  and  other  service-related 

costs. 

Administrative  service  charges  apply 
to  the  costs  of  supervision  and  other 
overhead  and  administrative  costs  and 
are  assessed  on  each  case  of  shell  eggs 
and  each  pound  of  poultry  handled  in 
plants  using  resident  grading  service.  In 
1992,  tliese  unit  rates  were  established 
at  $0,030  per  case  of  shell  eggs  and 
$0.00025  per  pound  of  poultry,  with  a 
minimum  of  $175  and  maximum  of 
$1,750  per  monthly  billing  period  for 
each  official  plant.  The  charges  per  case 
of  shell  eggs  and  pound  of  poultry 
would  be  increased  to  $0,034  and 
$0.00029,  respectively,  with  a  monthly 
minimum  charge  of  $200  and  a 
maximum  of  $2,000. 

The  hourly  rate  for  nonresident 
voluntary  grading  and  inspection 
service  would  be  increased  fi'om  $30.12 
to  $31.44,  The  hourly  rate  for  such 
services  performed  on  Saturdays, 
Sundays,  or  holidays  would  be 
increased  from  $30.52  to  $32.88.  Tne 
hourly  rate  for  voluntary  appeal 
gradings  or  inspections  would  be 
increased  from',S25,44  to  S26.64.  The 
hourly  rates  for  mandatory  egg  products 
inspection  ser.-ices  would  be  increased 
from  $22.72  to  $23  80  for  overtime 
inspection  and  from  S16.04  to  $16.24  for 
holiday  inspection,  The  hourly  rate 
would  also  increase  from  $25.44  to 
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S26.64  for  certain  mar^-jaton-  appeal 
inspections 

Adrair.istrative  cnargt-s  for  resident 
voluntan-  rabbit  grading,  resident 
voluntar>-  egg  products  inspection,  and 
nonresident  voluntary  continuous 
poultry  and  egg  grading  wil!  continue  to 
be  based  on  25  percent  of  the  grader's 
or  inspector's  total  salary  costs.  The 
minimum  charge  per  monthly  billing 
period  for  these  programs  would  be 
increased  from  $175  to  $200  per  official 
plant. 

•-  i*;t  of  Subjects 

7  CFR  Parts  55  and  56 

Eggs  and  egg  products,  Food  grades 
and  standards,  Food  labeling,  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  59 

Eggs  and  egg  products,  Exports,  Food 
grades  and  standards.  Food  labeling. 
Imports,  Polychlorinated  biphenyls 
(PCB's),  Reporting  and  recordkpf=ping 
requirements. 

7  CFE  Part  70 

Food  grades  and  standards,  Food 
labeling,  Poultry  and  poultry  products, 
Rabbits  and  rabbit  products,  Reporting 

and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble 
it  is  proposed  that  title  7,  Code  of 
Federal  Regulations,  parts  55,  56,  59, 
and  70  he  amended  as  follows. 

PART  55— VOLuWTAPV  INSPECTiON 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority;  Sees.  202-208  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (60  Stat.  1087-1091;  7  U.S.C.  1621- 

1627). 

2.  Section  55.510  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 

read  as  follows: 

*  .)5..5'i0    Fees  arc  .-hafges  foi  services 
ortter  than  on  a  continuous  rssioeni  oasis 

«         •         •         *         • 

(b)  Fees  for  product  inspection  and 
sampling  for  laboratory  analysis  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
S  ^  1  44  and  shall  include  the  time 
actually  required  to  perform  the 
sampling  and  inspection,  waiting  time, 
travel  time,  and  any  clerical  costs 
involved  in  issuing  a  certificate. 

(c)  Ser.  ices  rendered  on  Saturdays. 
Sundays,  or  legal  holidays  shall  be 
charged  for  at  ihe  rate  of  $32.88  per 
hour.  Information  on  legal  holidays  is 
available  from  the  Supervisor. 

(d)  The  cost  of  an  appeal  grading, 
inspection,  laboratory  analysis,  or 


"■w  "t  a 


-ilp- 


~s;)*»"1r:ir  < 


'  '    ■  •  '      '  "  '^i  ;'('.. ant 
■  S .. '  '  4  for  time 
apt,;^l  p«3rtorTT..,.pt  'He  :f  ;.pg]  and  travel 
time  to  and  fr  -^    .* !  ^;  t     !   ne  appeal, 
plus  any  additions.  t->  ;.;.<.*■  If  the 
appeal  grading,  inspeciicn.  laboratory 
analysis,  or  review  of  a  grader's  or 
inspector's  decision  discloses  that  a 
material  error  was  made  in  the  original 
determination,  no  fee  or  expenses  will 
be  charged. 

3.  Section  55.560  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 

fo'lnv\,-s: 

fSS.SbC     C't8'9M 'O!  certi''":jou» 

reskjer'  oasts. 

.  •  •  • 

(a)  *   •  • 

(3)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  or 
inspector's  total  salary  costs.  A 
minimum  charge  of  $200  will  be  made 
each  billing  period.  The  minimum 
charge  also  appUes  where  an  approved 
application  is  in  effect  and  no  product 
is  handled. 


PAFiT  56~^PADING  OF  SHELL  EGGS 
AND  lis   SfANDAPDS,  GRADES    AND 

we!Gmt  Classes  for  shell  eggs 

4.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  Sees.  202-208  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (60  Stat.  1087-1091;  7  U.S.C.  1621- 
1627). 

5.  Section  56.46  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 

as  follows: 

§  bkAS     0"  z  fee  oasi*. 
*         •         •         *         • 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$31,44  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  hoUdays 
shall  be  charged  for  at  the  rate  of  $32.88 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

6.  Section  56.47  is  revised  to  read  as 

fnjlows- 

§  St  ''.■'     F&es  "o'  apjjftat  grading  o'  review 
ot  ft  5:»Cl«r  8  Q»»..  .tJ'On 

i'lxe  cost  of  an  appeal  grading  or 
review  of  a  grader's  decision  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $26.64  for  the  time  spent  in 


performing  the  appeal  and  travel  time  to 
and  from  the  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appi^ 
grading  or  review  of  a  grader's  decision 
discloses  that  a  material  error  was  made 
in  the  original  determination,  no  fee  or 
expenses  will  be  charged. 

7.  Section  56.52  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 

fnl  I  n\A.*c 


8  "Csine:""  '■asis 


?  gt"»a<i>9  pett(Krri«<i  on 


(a) 


(4)  An  administrative  service  charge 
based  upon  the  aggregate  number  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied 
by  $0,034,  except  that  the  minimum 
charge  per  billing  period  shall  be  $200 
and  the  maximum  charge  shall  be 
$2,000.  The  minimum  charge  also 
apphes  where  an  approved  apphcation 
is  in  effect  and  no  product  is  handled. 

8.  Section  56.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 

follows: 


(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  charge  of  $200 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 


PA:! 


AND 


;PFC 


'0-, 


ACT) 


9.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  Sees.  2-28  of  the  Egg  Products 
Inspection  Act  (84  Stat.  1620-1635;  21  U.S.C 
1031-1056). 

10.  Section  59.126  is  revised  to  read 
as  follows: 

When  operations  m  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  ser\'ice8  are  considered  as  overtime 
work.  The  official  plant  shall  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  shall  pay  the  Service  for 
such  overtime  at  an  hourly  rate  of 
$23.80  to  cover  the  cost  thereof. 


37874 
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11,  Section  59  126  is  dinendtid  by 
revising  paragrsph  (a)  to  read  as  follows: 

§59.128    Holiday  insp<fCt)on  Mrv(c«. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  :n  lieu  of  a  holiday,  such 
service  is  considered  holiday  work.  The 
official  plant  shall,  in  advance  of  such 
hc.iday  work,  request  the  inspector  in 


S-^r.':ce 
516  24 


'^^,-nish  inspection  service 
lic  r.  period  and  shall  pay  the 
therefor  at  an  hourly  rate  of 
J  cover  the  cost  thersof. 


UMI 


12.  Section  59.370  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  59.370    Co8t  o*  apoea's 

•  •  »  •»  «■ 

(b)  The  costs  of  an  appeal  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  S26  64,  including  travel  time  and 
expenses  if  the  appeal  was  frivolous. 
including  but  not  being  limited  to  the 
following:  The  appeal  inspection 
discloses  that  no  material  error  was 
made  m  the  original  inspection,  the 
condition  of  the  product  has  undergone 
a  material  change  since  the  original 
inspection,  the  original  lot  has  changed 
in  some  manner,  or  the  Act  or  these 
regulations  have  not  been  complied 
with, 

PART  70— VOLUNTAR  '  GRADIf^-G  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S  CLASSES, 
STANDARDS,  AND  GRADES 

13  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  Sees.  202-208  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (60  Stat.  1087-1091;  7  U.S.C.  1621- 
1627). 

14.  Section  70.71  is  amended  by 
revising  paragraphs  fb]  and  (c)  to  read 
as  follows- 

§70."''!     Or  a  ise  Msis.  ' 

•         •         •         •         • 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  poultry,  ready-to-cook 
rabbits,  or  specified  poultry  food 
products  are  involved.  The  hourly 
charge  shall  be  $31.44  and  shall  include 
the  time  actually  required  to  perform 
the  work,  waiting  time,  travel  time,  and 
any  clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays.  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $32.88 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 


15.  Section  70.72  is  revised  to  read  as 
follows: 

§70,7^     F9««  fof  app«8i  grading,  laborato.'y 
anatyaia.  Of  «xamin8!''j^  or  ^•vtew  o*  a 
gr8d«r  s  aeciaion 

The  costs  of  an  appeal  grading, 
laboratory  analysis,  or  examination  or 
review  of  a  grader's  decision  will  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $26.64  for  the  time  spent  in 
performing  the  appeal  and  travel  time  to 
and  from  the  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading,  laboratory  analysis,  or 
examination  or  review  of  a  grader's 
decision  discloses  that  a  material  error 
was  made  in  the  original  determination, 
no  fee  or  expenses  will  be  charged. 

16.  Section  70.76  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§70.76    C^ia'^os  for  continuous  poultry 
grading  pernor-  dd  on  a  nonraaident  sa.>it8. 

•  •        •        •        • 

(a)  •  •  • 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  charge  of  $200 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 

•  •        •        *        • 

17.  Section  70.77  is  amended  by 
revising  paragraphs  {a)(4)  and  (a)(5)  to 
read  as  follows: 


a  ;<^'»  'or  continuous  pou  t-y  or 
w  :e formed  on  a  re '^  :)'"•( 


870.77    C 

ra'DDt*  gr.H 

baSiS 

•  •  •  *  • 

(a)*  •  * 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
volume  of  all  live  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
following:  Total  pounds  per  billing 
period  multiplied  by  $0.00029,  except 
that  the  minimum  charge  per  billing 
period  shall  be  $200  and  tne  maximum 
charge  shall  be  $2,000.  The  minimum 
charge  also  applies  where  an  approved 
apphcation  is  in  effect  and  no  product 
is  handled. 

(5)  For  rabbit  grading:  An 
administrative  service  charge  equal  to 
25  percent  of  the  grader's  total  salary 
costs.  A  minimum  charge  of  $200  will 
be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  apphcation  is  in  effect  and  no 
product  is  handled. 


Da»ej  July  6.  19^3 
Eugene  Branstool, 

Assistant  Secretary.  Marketing  and  Inspection 
Sen- ices. 
IFR  Doc.  93-16614  Filed  7-13-93;  8:45  am] 

BtLLING  CODE  J410-0a-P 

Federal  Crop  Insurance  Corporation 
7  CFR  Pa.t  400 

General  Administrative  Regulations; 
Sanctions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  issue  a 
new  subpart  R  in  its  General 
Administrative  Regulations.  The  intent 
of  this  subpart  is  to:  (1)  Expand  the 
range  of  sanctions  available  to  address 
fraud,  misrepresentation,  false  claims, 
and  other  violations  of  contracts  for 
insiu"ance  and  contracts  and  agreements 
to  provide  insurance  services;  and  (2) 
prescribe  the  terms  and  conditions 
under  which  persons  and  other  entities 
may  be  suspended  or  debarred  from 
contracting  with  FCIC  (currently 
contained  in  7  CFR  part  400,  subpart  E). 
This  rule  also  serves  to  combine  the 
current  provisions  governing 
suspension  and  debarment  procedures 
with  other  forms  of  sanctions  available 
toFQC 

COMMENT  DATE  Written  comments  on 
this  proposed  rule  must  be  submitted 
not  later  than  August  13. 1993  to  be  sure 
of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Mari 
Duniea\7,  Regulatory  Specialist.  Federal 
Crop  Insurance  Corporation.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 

SUPPLEMENTAfiY  INFO^'MAtion:  This 
action  has  been  revit.vea  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
ctirrency,  clarity  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
estabUshed  for  these  regulations  is  July 
1, 1997. 

Kathleen  Connelly.  Acting  Manager, 
FCIC  has  determined  that  this  action  is 
not  a  major  rule  as  defined  bv  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy* 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
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adverst'  effects  on  competition 
ernpluvment.  investment,  produitnnty, 
mnovation.  or  the  abiiitv  of  '■  'nited 
S!r3tes-based  enterpnses  to    ompete 
■A -.in  foreign-based  enterprises  in 
t'lmestic  or  export  markets.  The  Acting 
Manager  certifies  that  this  action  will 
not  increase  the  federal  paperwork 
burden  for  individuals,  small 
businesses,  end  other  persons,  nor  will 
it  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities. 
This  action  imposes  no  additional 
burden  to  the  insured  fanner.  Further, 
this  action  requires  of  the  reinsured 
company  or  sales  and  service  contractor 
what  is  considered  normal  in  the 
ordinary  conduct  of  business.  This 
proposed  rule  does  not  require  any 
action  on  the  part  of  any  individual  or 
entity  in  compliance  with  the  program 
provisions.  This  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  program  is  hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  OT? 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Envdronmental  Impact  Statement  is 
needed. 

The  Acting  Manager,  FQC,  has 
certified  to  the  Office  of  Management 
and  Budget  (0MB)  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  Section  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  pro\-isions  of  this  proposed  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  part  1. 
subpart  H  must  be  exhausted  before 
judicial  action  may  be  brought  for 
actions  taken  under  proceedings  for  the 
imposition  of  civil  penalties  or  under 
the  Program  Fraud  Civil  Remedies 
sections  of  these  regulations. 

This  amendment  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
use.  chapter  35,  the  Paperwork 
Reduction  Act. 


The  Offii.H  nf  (.-enwra;  Counsel,  as  the 
i  .i'^signated  i  "n'ficial  ^.r.  Jer  section  6(a)  of 
'  -K  u' .  t-  i  !'der  12612.  Federahsm,  has 
dettiniuiievi  that  the  policies  and 
procedures  contained  in  this  proposed 
rule  will  not  have  substantial  direct 
effects  on  states  or  their  poUtical 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Background 

The  proposed  subpart  R  adds  civil 
penalties  provisions  under  the  Federal 
Crop  Insurance  Act,  as  an  additional 
sanction,  and  incorporates  provisions 
for  implementing  departmental 
regulations  for  Elebarment  and 
Suspension  and  the  Program  Fraud  Civil 
Remedies  Act. 

FCIC  has  established  a  system  of 
sanctions  to  prevent  waste,  fraud,  and 
abuse  within  its  programs  and  insurance 
deliver}'  systems,  and  to  ensure 
maximum  compUance  with  the  terms 
and  purposes  of  its  issuances.  The 
proposed  new  subpart  R  establishes  the 
sanctions  system  and  prescribes  the 
manner  of  procedures  under  which  the 
sanctions  system  will  operate. 

FCIC  intends  to  remove  and  reserve  7 
CFR  part  400.  subpart  E  concurrent  with 
the  pubhcation  of  the  final  rule 
implementing  7  CFR  part  400,  subpart 
R. 

All  written  comment  received 
pursuant  to  this  notice  will  be  available 
for  public  inspection  and  copying  in  the 
Office  of  the  Manager,  2101  L  Street. 
N\V..  5th  Floor.  Washington  DC. 

List  of  Subjects  in  7  CFR  Part  400 

Administrative  practice  and 
procedure.  Sanctions. 

Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  proposes  to  issue 
a  new  Subpart  R — Sanctions  to  7  CFR 
part  400,  General  Administrative 
Regulations,  to  read  as  follows: 

PART40C> GENERAL 

ADMINISTPA'"^!VE  REG  ..LA"'iOVS 


Suiipai:  R — Sanctions 

Sec. 

400.451  General. 

400.452  Definitions. 

400.453  [Reserved] 

400.454  Civil  penalties. 

400.455  Government-wide  debannent  and 
suspension  (procurement). 

400.456  Government-wide  debarment  and 
suspension  (nonprocurement). 


400.457    Program  fraud  dvll  remedies. 
400.458 

to 
400.499    [Reserved.) 
400  5CX)    OMB  control  nvunber«. 

\  ihority:  7  U^.C  1506. 1516. 


i  .yx;  4;  • 


leiwa 


(a)  The  Federal  Crop  Insurance 
Corporation  (FQC)  has  implemented  a 
system  of  sanctions  to  prevent  waste, 
fraud,  and  abuse  within  its  programs 
and  insurance  delivery  systems.  Such 
sanctions  include  civil  penalties  and 
disqualification  from  the  crop  insurance 
program  under  the  Federal  Cix)p 
Insurance  Act.  7  U.S.C.  1506(m); 
govenunent-wide  debarment  and 
suspension:  and  dvil  penalties  and 
assessments  under  the  Program  Fraud 
Civil  Remedies,  Act,  31  U.S.C.  3801- 
3812. 

(b)  The  provisions  of  this  subpart 
apply  to  all  contracts  and  agreements  to 
which  FQC  is  a  party  unless  otherwise 
specifically  provided  for  in  this  subpart, 
including  those  in  which  FQC  provides 
administrative  expense  reimbursement, 
premium  subsidy,  or  reinsurance 
benefits. 

(c)  The  provisions  of  this  subpart  are 
in  addition  to  any  other  sanctions 
specifically  provided  in  applicable 
contracts  and  agreements. 

(d)  The  regulations  ere  appUcable  to 
any  act  or  omission  by  any  affected 
party  after  the  effective  date  of  this  part. 

For  purposes  of  this  subpart,  a  person 
means  an  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  business  enterprise  or  legal  entity, 
and  wherever  applicable,  a  State,  a 
pohtical  subdivision  of  a  State,  or  any 
agency  thereof. 

S  400.453    [Reserved] 

§40a454    Civil  panaltiaa. 

(a)  Any  person  who  willfully  and 
intentionally  provides  any  false  or 
inaccurate  information  to  FQC  or  to  any 
insurer  reinsured  by  the  FQC  with 
respect  to  an  insurance  plan  or  policy 
may  be  subject  to  a  civil  fine  of  up  to 
$10,000  for  each  violation  and 
disqualification  from  the  crop  insurance 
program  for  a  period  not  to  exceed  10 
years. 

(b)  FCIC  may  take  the  payment  of  a 
civil  penalty  under  this  section  a  prior 
condition  for  the  issuance,  renewal, 
restoration,  or  continuing  validity  of  any 
crop  insurance  policy  or  other  approval. 

(c)  FQC  may  compromise,  modify, 
settle,  collect,  or  remit  with  or  without 
conditions,  any  civil  penalty  which  i 
subject  to  imposition  or  which  has  been 
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imposed  under  this  se<;tir)n  whenever  it 
considers  it  to  be  appropnatw  or 
advisable 

(d)  If  9  dii^rtor,  officer,  or  agent  of  a 
rorporation  prov.des  false  or  inaccurate 
ir. formation.  th«v  may  be  separately 
sub)e<::t  to  the  fin«»  specified  in 
paragraph  (a)  of  this  section  without 
r«>^ard  ro  any  penait'es  to  which  the 
corporation  may  be  si^biect 

(e)  The  liability  of  any  r''-'!>'"'n  for  any 
penalty  under  this  s'-bpar  ■>:  I'ly 
njlatftd  chants  a.-ismg  m  connection 
tiierewith  shall  bt^  in  addition  to  any 
o'her  liability  of  such  person  under  any 
civil  or  cnmiiial  fraud  statute  or  any 
c»her  statute  or  provision  of  law. 

if)  ProceedinKS  under  *}.!s  5  Ano  4 '4 
will  be  in  accordance  w.th  su^'ipar  H  of 
7  CFR  part  1  "Rules  of  Practice 
Governing  Fonr.fil  Adjudicatory 
P'oc^edin^s  Instituted  by  the  Secretary- 
L'nder  V'ar.ous  Statutes,  "  by  which  the 
Mar.ag^r,  FCIC,  shall  initiate 
pro<-«e<iinB:»  by  filing  a  complaint  with 
t.e  Hearing  Clerk.  United  States 
Utpartment  of  Agriculture 

§  400.455    GovwTHTMfit  W\<^  Oeoarm«n< 
and  Suspension  (Procurwnanty. 

i.a)  ThxS  sec'ion  p-esmbes  tr.f  :ernis 
diid  conditions  under  which  persons  or 
business  entities  may  t>^  dphfjrred  or 
suspended  by  F(.]<'.  froir.  cjir'vH^  T;r;g 
with  tne  Fedrir'i  C-'verri'T.eTt 

(b)  This  secu's:.  ;:i:  jj-pivr^ttis  -48  CFR 
9  4  and  4'j9  4  whi,ii  sna;   cw  applicable 
•o  all  FTIIC  debarment  a;.  .  suspension 
pr'x.e*-;  JiHiiS  ■^;':1ena^^>:    ;   ..-suant  to  the 
F-d-Ti.  .\cq^.;.",  ir.  P.'-^aiations,  except 
ih:i'.  thtt  auiDoritv  to  debar  or  suspend  is 
r^si^rvrtd  to  the  Manager,  FQC,  or  the 
Manager's  designti^. 

[Ci  Any  uuiiviuuiii  ur  «ality 
suspended  or  dd[>arred  under  the 
p--:..  isicrs  L-f  4^  Cf  R  9.4  will  not  be 
e  ^;   'r  u:     <!::.^act  with  FCIC  or  be 
'■'"P^  ■— :  Sy  or  contract  with  any 
r.sura  .e  ::Qmpany  that  sells  or  adjusts 
FCIC's  crop  insurance  contracts  or 
which  company's  crop  insurance 
contracts  are  reinsured  by  FQC.  FQC 
may  waiv<»  this  pro\-ision  if  it  is  satisfied 
that  the  insxirance  company  has  taken 
sufficient  action  to  insure  Uiat  the 
suspended  or  debarred  entity  or 
individual  will  not  be  involved,  in  any 
way,  with  FCIC  or  FQC  reinsured  crop 
insurance  contT3c*.s 

§400  456    Oov»/-r<men?  Wid'i  0«b'('-rn«m 
ard  Su»p«n»KX^  ;Ncr,p:ocj.-a.Ti«f-rj. 

fd)  Tn.i  se<:f;o::  p-escribes  the  terms 
a.id  co^ditiois  .."-er  which  individ'oals 
or  f.,ii;'es  ^HHy  '»'  (jHr>ar"<Hl  or 
suspenaeu  by  WAC  f^jrr.  participation 
in  Federal  asSiS'»r:-  e  i".  j  benefits  under 
Federa'.  prrj^jr^ims  and  activities. 

(b;  This  Sdctun  .nnorporates  7  CFR 
part  3017  which  shall  be  applicable  to 


all  FCIC  delwnnent  and  sisspensson 
;,)r(>'..et'diii^s  other  than  those 
uiiUHrt8,iten  pursuant  to  'he  Fe<iera. 
Acqi.il.>:"  iii  Rem;lati''ns 

(c)  Pri.'  Metjinji'i  under  t'^.is  sedion  a'p 
not  applicable  to  detennma'ions  of 
eligibility  under  the  provisions  c*"  th»^ 
crop  insurance  contra(  ts  or 
determinetions  to  be  made  under  7  CfR 
400.454. 

(d)  The  Manager,  FQC,  shall  be  the 
debarring  and  suspending  official  for  all 
debarment  or  suspension  prcK,eedings 
undertaken  by  FQC  under  the 
provisions  of  7  CFR  part  3017. 


by  means  of  loans,  purchases,  payments, 
or  other  operations  It  has  been 
determined  that  the  pnces  of  shorn 
woci.  woo!  or.  unshorn  !amt)s.  and 


kx: 


Proy-sm  fraud  civ'l  remedies. 


(a)  Tins  section  incorporates  the 
Program  Fraud  Qvil  Remedies  Act  of 
1986.  31  U.S.C.  3801-3812.  which 
provides  for  civil  penalties  and 
assessments  against  persons  who  mat^" 
submit,  or  present,  or  cause  to  h^  made 
submitted,  or  presented,  false,  fictitious, 
or  fraudulent  claims  or  written 
statements  to  Federal  authorities  or  to 
their  agents. 

(b)  Proceedings  under  this  section 
400.457  will  be  in  accordance  with 
subpart  K  of  7  CFR  Part  1, 

Implementation  of  the  Program  Fraud 
Qvil  Remedies  Act  of  1986.  " 

(c)  The  Director,  Appeals  and 
Litigation  Staff,  or  the  Director's 
designee,  is  authorized  to  serve  as 
Agency  Fraud  Claims  Officer  for  the 
purpose  of  implementing  this  '^wlion 

§  toe  458  To  400  499    Reserved] 

S  4C0. 500     OM B  C<yr}tTOi  Mc mo^ 9 

Office  t_'!  .^laiii^f-';'  •:'■..  ai.u  Buoget 
(0MB)  control  numbers  are  contained  in 
subpart  H  of  this  part  400. 

Done  in  Washington,  DC,  on  July  8, 1993. 
Robert  Fenton. 

Assistant  Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc  93-16610  Fded  7-13-93;  8:45  axnj 

WLUNO  COOC  MIS^OS-M 


Commodity'  Cck;.!!  CcrKi^atian 

7  CFR  Pan  U6<J 
RIN  G560-AC65 

Support  Pr'cfts  for  Shor'^  Woo!,  Woo! 
on  I. '^<^h,~'r-  La^ihs.  nr.u  Mohair  for  the 
1953  ••.'2->:et"-'.g  Year 

AGENCY:  Commodity  Credit  Corporation. 
USDA 

ACTION:  Proposed  rule. 

SUMMAflY:  The  National  Wool  Act,  as 
amended  (Wool  Act),  requires  the 
Secretary  of  Agriculture  to  support  the 
prices  of  wool  and  mohair  to  producers 


^h 


air  will  be  supported  f<.)r  'Lf  19'-4l 


to  19^5  marketing  years  by  means  ot 
paymerrts  to  pn^duct^rs  This  proposed 
ri:le  would  amen-'  the  n-':-:iit ■,;."'-  '.'■  set 
forth  tne  pn(je  suppon.  levels  for  shorn 
wool,  wool  on  unshorn  lambs,  and 
mohair  for  the  1^93  marketiag  year 
DATCS:  Comments  must  be  received  on 
or  before  August  13, 1993.  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Deputy  Administrator.  Policy 
Analysis,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  .Agriculture  (USDA). 
room  .3090-3.  P  O.  Box  2415. 
Washington,  DC  20G13-2415. 
FOfl  FURTHEfl  INFORMATION  CONTACT: 
Jar.:.se  A.  Zygmont,  Fioers  aad  Rice 
Analysis  Division,  ASCS.  USDA,  room 
3756-S,  PC;  B..A  ;:415,  Washington. DC 
20013-2415  o;  c d'a  202-720-6734. 
SUPP',.EMENTARY  (HfORMATKlN; 

Executive  Order  12291  and 
Departmental  Regulation  1  Si 2-1 

rhis  rale  has  beyn  :«%  .:;wsd  'inder 
USDA  procedu-'es  established  in 
accordance  with  E.xecutive  Order  12291 
and  provisions  of  Departmental 
Regulation  1512-1  and  has  been 
designated  as  "major."  It  has  been 
determined  that  an  annual  effect  on  the 
economy  of  $100  million  or  m.ore  may 
result  from  implementation  of  the 
provisions  of  this  proposed  rule. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation 
(CCC)  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  ralemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  hteen  de!>ir.T:..ne<i  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  signifirant  impact 
on  the  qualj.ty  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Fedpral  .\ssistani.e  Proj^ram 

The  title  and  number  of  Uhe  Federal 
Assistance  Program,  as  found  inthe 
Catalog  of  Federal  Don-HstiK,  .Assistance, 
to  which  this  rule  applies  ire  Na'ionai 
Wool  Act  Payments— 10. U.59. 
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Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Information  Collection  Requirpn!»>n!s 

The  nUiciiCiments  to  7  CFR  peui  i4t)8 
set  forth  in  this  proposed  rule  will  not 
result  in  any  change  in  the  pubHc 
reporting  burden.  Therefore,  the 
information  collection  requirements  of 
the  Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Prei.minary  Regulatory  Impact 

Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Bar  i'2rD!ip,r; 

Section  703(a)  of  the  Wool  Act 
provides  that  the  prices  of  wool  and 
mohair  to  producers  shall  be  supported 
by  means  of  leans,  purchases,  payments, 
or  other  operations.  It  has  been 
determined  that  the  prices  of  shorn 
wool,  wool  on  unshorn  lambs,  and 
mohair  will  be  supported  for  the  1991 
to  1995  marketing  years  by  means  of 
payments  to  producers. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1991  through  1995  shall  be  77.5 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1665)  by  the  ratio  of:  (i) 
The  average  of  the  parity  index  (the 
index  of  prices  paid  by  fanners, 
including  commodities  and  services, 
interest,  taxes,  and  farm  wage  rates)  for 
the  three  calendar  years  immediately 
pret  eding  the  calendar  year  in  which 
such  support  price  is  being  determined 
and  announced  to  (ii)  the  average  parity 
index  for  the  throe  calendar  vears  1958, 


1959,  and  1960,  rounding  the  resmi  lo 
the  nearest  full  cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1993 
shorn  wool  support  price  (grease  basis) 
is  as  follows: 

(1)  Average  parity  index,  calendar 
years  1989-1991: 
1989 ..  1220 

1990 ..  1265 

1991  ..  1299 

3784  divided  by  3 1261.3 

(2)  Average  parity  index,  1958-1960 297.3 

(3)  Ratio  of  1261.3  to  297.3 4.2425 

(4)  4.2425  X  62  cents/lb.  (1965  support 
price) .'.....$2.6304 

(5)  77.5%  x  $2.6304 $2.0386 

(6)  $2.0386  rounded  to  nearest  cent $2.04 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
estabhshed  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined  to 
maintain  normal  marketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  witliin  a  range  of  15  i>er 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported.  In  order  to  provide 
such  support  on  pulled  wool.  CCC  has 
determined  that  it  will  continue  to 
provide  such  support  through  means  of 
payments  on  wool  on  unshom  lambs. 

The  Wool  Act  provides  that,  to  the 
extent  practicable,  support  price  levels 
for  wool  and  mohair  shall  be  estabhshed 
and  announced  sufficiently  in  advance 
of  each  marketing  year,  as  will  permit 
producers  to  plan  their  production  for 
such  marketing  year.  Accordingly,  the 
following  methods  for  caloilating  the 
support  prices  for  wool  on  unshom 
lambs  and  for  mohair  for  the  1993 
marketing  year  are  being  proposed. 

A.  Support  Price — Wool  on  Unshom 
Lambs.  The  suppor  price  for  wool  on 
unshom  lambs  for  the  1993  marketing 
year  cannot  be  determined  ujitil  the 
1993  national  average  market  price  for 
shorn  wool  is  calculated.  This  will 
occur  by  April  1994.  It  is  proposed  that 
the  method  for  calculating  the  support 
price  for  wool  on  unshom  lambs  shall 
be  as  follows:  Once  the  national  average 
market  price  for  shorn  wool  is 
determined,  the  support  price  for  wool 
on  imshorn  lambs  will  be  determined  by 
taking  80  percent  of  the  difference 
between  the  1993  support  price  for 
shorn  wool  and  the  1993  national 
average  market  price  for  shorn  wool, 
multiplied  by  5  pounds  (the  amount  of 
wool  pulled  from  the  pelt  of  an  average 


luu-pounu  unsnom  ia.;;bj.  Historically, 
this  formula  has  provided  equitable 
support  for  wool  on  unshom  lambs 
relative  to  shorn  wool  and  has  helped  to 
maintain  normal  marketing  practices  for 
pulled  wool. 

B.  Support  Price— Mohair.  It  is 
proposed  that  the  support  price  for 
mohair  for  the  1993  marketing  year  shall 
be  determined  based  on  the  October 
1992  parity  prices  for  mohair  and  shorn 
wool.  The  following  percentages  of 
parity  at  which  shorn  wool  is  supported 
are  being  considered  in  the  final 
computation  of  the  mohair  support 
price:  85. 100  and  115  percent. 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  as 
amended.  As  a  result,  the  proposed 
program  support  levels  announced  in 
this  rule  may  be  recalculated  to  comply 
with  this  Act. 

Accordingly,  comments  are  requested 
with  respect  to  the  price  support 
calculation  methods  for  wool  on 
unshom  lambs  and  mohair.  The  final 
determination  will  be  set  forth  at  7  CFR 
part  1468. 

List  of  Subjects  in  7  CFR  Part  1468 

Assistance  grant  programs — 
Agriculture,  Livestock  Mohair. 
Reporting  and  recordxeeping 
requirements.  Wool. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1468  be  amended  as  follows: 

PART  14C!V-W00L  ANr  MQWAIR 

1.  The  auuionty  cita:.on  lor  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority;  7  U.S.C  1781-1787;  15  U.S.C. 
714b  and  714c. 

2.  Section  1468.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

»c   •  iSS.A    Ellglblltty  for  payments. 

***** 

(b)  (1)  The  shorn  wool  support  price 
for  the  1991  through  1995  marketing 
years  shall  be  77.5  percent  of  an  amount 
which  is  determined  by  multiplying  62 
cents  (the  support  price  in  1965)  by  the 
ratio  of: 

(i)  The  average  of  the  parity  index  (the 
index  of  prices  paid  by  farmers, 
including  commodities  and  services, 
interest,  taxes,  and  farm  wage  rates)  for 
the  three  calendar  years  immediately 
preceding  the  calendar  year  in  which 
such  support  price  is  being  determined 
and  announced  to 

(ii)  The  average  parity  index  for  the 
three  calendar  years  1958,  1959,  arid 
1960,  roundmg  the  result  to  the  nearest 
full  cent.  The  shorn  wool  support  price 
wool  shall  be  as  follows: 
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(A)  1991—^1.88  p^T  pour.ci 

(B)  1992--$1.97  pe:  pound 

(C)  199J--$2.04  pe-  pound 

{21  The  payrrwnt  rate  for  wool  on 
unshorn  Lambs  for  the  1991  through 
14Q'  market:.!^  years  shall  be  80 
per'f^n'  of  the  differencv  between  the 
r.d':  ;:na!  average  pr.M  re-.eived  by 
producers  for  ;hom  wcx)!  during  a 
s:    ■  f  ed  marif*t:ng  year  and  the  shorn 
Aool  suppor*  pr.iie  muitipbed  by  5  (the 
a .  -^.'i  J«  ?r»ase  wool  yield  per 
r.'.:r.ar»dwe.^h;  of  live,  unshorn  Iambs 
'-  i-K.'-.i;  The  payment  rate  for  wool 
or.  unshom  lambs  shall  be  as  follows: 

(i)  1991--$5.32  per  hundredweight. 

(ii)  1992— $4.92  per  hundredweight. 

(iii)  1993— an  aTiovj",;  nqual  to  80 
ijercen*.  of  the  diff'^r^rr.e  netween  the 


r.a'.'.ona!  average  v 
pri.i-if^rs  for  sho- 
'r.,i,-Ketir.i?  yea'  iv.i 
s  ipoort  pn.*,  ":u, 
\  :  Th>i  n:  j:.  :;.:  ■ 
1991  throuzh  19<5- 
ho  established  at  s 
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•■  ■■"-  eived  by 
AC"!,  for  the  1993 
Tie  1993  shorn  wool 
:  led  by  5. 
:  port  price  for  the 
-arketing  years  shall 
n  level,  in 
'i:  3*. c,n>hip  tc  l>;e  sjppcrt  price  for 
.shorn  wool,  which  .s  determined 
r.tfces^a-v  !o  maintain  approximately  the 
«T.e  p-n  e  .'iie  of  parity  for  mohair  as 
fc  r  sham  waci.  The  nnohair  support 
;  -.  -  sha".  b*-  i-'  A/.hin  a  range  of  15 
:  ►■-    e:  '  .[.n  3^  ov-'  or  below  the 
i,oinpdiauia  p*;r.:dntage  of  parity  at 
which  shorn  wool  is  supported,  as 
determined  and  announced  by  CCC.  The 
support  price  for  mohair  shall  be  as 
follows: 
(i)  1991—44.448  per  pound, 
(ii)  1992—54.613  per  pound, 
(iii)  1993 — an  amount  within  a  range 
of  15  per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
which  shorn  wool  is  supported,  as 
determined  and  announced  by  CCC. 
•        •        •        •        • 

"^n- "  1-  '.v.,'    r.^on.  DC  on  July  1,1993 
Bruce  R.  VVpbw. 

.Acting  Execu til's  Vice  President.  Commodity 
Credit  Corporation. 
IFR  Doc  93-16612  Filed  7-13-93;  8.45  ami 


Animal  and  Plant  Health  Insoectlon 
Service 

9  CFR  Pa.n  92  ' 

[Docket  91 -"SS-tJ 
PIN  05'9-AA56 

Harry  S  Truman  Animai  Import  Cerate' 
(HSTAIC),  EjtckJSive  Use 

agency:  .*ir.inial  anh  P'a::'  fiealth 
[r.st»'.;*:oT5  5<^rvir«  '  SDA 
ACTIO*:  ProD'^'^i  ru^a. 


SJMAiARY:  We  are  proposi.^g  to  amend 
l^d  ;uguialions  gcvsraing  use  of  the 
Harry  S  Trximan  Animal  Irr.port  Center 
(HSTAIC);  (1)  To  require  a  $32,000 
deposit  in  the  form  of  a  certified  check 
or  money  order,  payable  in  U.S.  funds, 
for  each  apphcation;  (2)  to  change  the 
application  and  lottery  dates:  (3)  to 
require  the  lottery  winner  to  pay  the 
costs  of  maintaining  HSTAIC  for  certain 
periods  when  it  is  reserved  for  the 
lottery  winner  and  not  available  to  other 
importers;  (4)  to  state  that  we  will  not 
accept  applications  from  or  enter  into 
HSTAIC  cooperative-service  agreements 
with  persons  with  outstanding  debts  to 
the  Animal  and  Plant  Health  Inspection 
Service;  and  (5)  to  discontinue  the 
practice  of  "tiering"  the  lottery  that 
currently  gives  certain  categories  of 
animals  priority  to  use  HSTAIC.  If  these 
changes  are  adopted,  they  would  first 
apply  to  the  lottery  to  be  held  in  1994 
for  importations  during  calendar  year 
1995,  then  to  all  subsequent  lotteries. 
These  changes  appear  to  be  necessary  to 
discourage  frivolous  applications,  to 
help  ensure  that  there  is  adequate  time 
to  assemble  necessary  information  prior 
to  each  lottery,  and  to  minimize 
financial  losses  incurred  by  the  Animal 
and  Plant  Health  Inspection  Service. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  13, 1993. 
ADORESSeS:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-165-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
■    David  Vogt,  Staff  Veterinarian.  Import 
Export  Animals  Staff.  VS.  APHIS,  room 
767,  Federal  Building,  USDA.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
301-436-8172 

SU^PtEMEKTARY  INFORMA"; (ON: 

Background 

The  regulations  in  9  CFR  part  92. 
subparts  D  and  E.  govern  the 
importation  of  animals  into  the  United 
States  through  the  Harry  S  Truman 
Animal  Import  Center  (HSTAIC)  in 
Fleming  Key,  Florida.  Under  the  currvn' 
_    regulations,  the  Animal  and  Plant 


Health  Inspection  SHr.-ice  LAPHiS) 
hold.s  an  annual  lottery  to  aiu'K.aie  space 
;n  HSTAIC  fcr  eauh  calendar  year.  To 
participate  m  tiie  jjtlcry.  prospective 
importers  must  submit  an  application 
for  each  importation.  Applications  must 
be  accompanied  by  a  letter  of  credit  for 

$50,000. 

Animals  in  an  importation  may 
belong  to  different  persons.  However. 
APHIS  deals  exclusively  with  the 
importer  in  whose  name  the  apphcation 
is  submitted.  That  individual  is  solely 
responsible  for  all  costs  (except  capital 
expenditures  at  HSTAIC)  incurred  in 
qualifjdng  the  animal  for  importation 
through  HSTAIC.  and  that  individual 
must  sign  a  "cooperative-service 
agreement"  with  APHIS  before  tlie 
importation  can  proceed.  The 
individual  has  30  days  from  receipt  of 
the  cooperative-service  agreement  to 
sigh  and  return  it;  othenvise,  the  space 
at  HSTAIC  is  offered  to  the  next  person 
on  the  lottery  list.  If  HSTAIC  is  not  in 
use  by  another  importer  when  the 
cooperative-service  agreement  is  sent 
out.  APHIS  bears  the  cost  of  preparing 
and  maintaining  HSTAIC  in  readiness 
for  the  next  importation  during  this  30- 
day  period. 

AU  procedures  and  requirements 
relating  to  HSTAIC  can  be  found  in 
§§  92.430  (for  rumirants)  and  92.522 
(for  swine)  (referred  to  below  as  the 
regulations). 

.\pplication  and  l-ntterv  I)oir>. 

Sections  92.430  and  92.522  provide 
that,  to  participate  in  the  lottery,  an 
importer  must  apply  during  the  first  2 
weeks  of  September  of  the  year  prior  to 
the  year  in  which  he  or  she  wishes  to 
use  the  facility.  For  example,  if  an 
importer  wished  to  import  animals 
during  1993,  he  or  she  had  to  apply 
between  September  1-14, 1992,  for 
exclusive  use.  The  regulations  also  state 
that  the  lottery  to  allocate  space  at 
HSTAIC  will  be  held  during  the  first 
week  of  October  of  the  same  year  the 
applications  are  received.  Therefore, 
using  the  same  example,  for 
applications  received  in  September 
1992,  a  lottery  was  held  the  first  week 
of  October  1992. 

We  are  proposing  to  amend  the 
regulations  to  require  that  importers 
apply  during  the  first  two  weeks  of 
October  of  the  year  prior  to  the 
prospective  importation.  We  are  also 
proposing  to  amend  the  regulations  to 
provide  that  the  lottery  be  held  during 
the  first  week  of  Decembtr  of  the  year 
the  applications  are  received. 

This  change  wos^ld  allow  APHIS 

additional  time  to  estimate,  tor  each 

apphcant,  the  cost  of  their  intended 

iHipcrLauoQ  it  -s  important  that  the 


estj-nnate  b 
uses  it  as  t 
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estjnnate  be  accurate  Each  applicart 
uses  it  as  the  basis  for  deciding  whether 
to  participate  in  the  lottery. 

Deposit  Prior  to  Lottery 

The  regulations  (see  §^92  4JU(blll)(ii) 
ap,d  92  522(b](lt(ii)j  currently  rt*qiure 
that  applicants  deposit,  m  the  form  ot 
an  irrevocable  letter  of  cjsdit,  .S50,000  at 
the  time  they  apply-  We  are  proposing 
to  amend  tne  regulations  to  require  a 
$32,000  deposit  in  the  fonn  of  a 
certifitKi  check  or  monev  or(in;   pavan.e 
m  U.S.  funds,  to  be  recbivbd  bv  APHiS 
prior  to  the  lottery. 

It  appears,  ba-sed  on  experience,  ihdt 
our  curi^nt  reguiations  make  it 
dispropo'-tionately  difficult  for  small 
importers  to  apply,  as  compared  to  large 
importers,  and  encourage  multiple 
fipphcations  from  large  importers.  This 
ijcroases  opportunities  for  small 
importers  to  use  HSTAIC. 

Large  importers,  be&iuse  of  tiiei: 
r^tronger  credit  and  deposit  relationship 
with  banks,  can  obtain  muitipie  letters 
of  credit  more  easily  than  can  .small 
importers.  Some  can  obtain  letters  of 
credit  without  putting  down  am  money 
of  their  owT\  Others  must  pay  a  fee.  but 
1?  IS  often  less  than  Lhaf  paid  by  small 
businesses  and  the  "per  letter'  cost 
drops  if  they  obtain  more  than  one  iettt-r 
of  credit.  This  situation  encourages  large 
importers  to  submit  muitipie 
applications  to  use  HSTAJC,  On  the 
other  hand,  smaii  importers  must  often 
pay  more  for  letters  of  ijedit.  end  are 
loss  able  to  obtain  niultiple  let'ers  of 
credit.  Small  businesses  usually  must 
put  up  their  own  money  when  applying 
!o  use  HST.'llC.  This  situation 
ULScourages  small  importers  from 
submitting  multiple  applications  to  use 
HSTAIC. 

Wti  propose  to  require  a  deposit  in  the 
form  of  a  certified  check  or  monev 
order,  payable  in  US,  funds,  for  each 
application.  We  bebeve  such  a  deposit 
would  discourage  multiple  and 
frivolous  applications.  This  wtiuld  help 
make  the  HSTAIC  lotter)^  fairer  by 
putting  aU  applicants  on  a  similar 
.''octing.  The  deposit  would  have  to  be 
received  by  APHIS  at  least  7  calendar 
days  prior  to  the  date  of  the  lonery,  or 
tiie  apphcant  would  not  be  allowed  to 
participate.  Requiring  submission  7 
days  prior  to  the  date  of  the  lottery 
would  provide  us  with  the 
administrative  time  necessary  to  verify 
that  all  payments  are  negotiable  and  to 
register  all  quabfied  applicants  in  the 
lottery. 

30-Day  Decision  Period;  Amount  of 
Deposit 

As  the  regulations  are  now  written. 
APHIS  must  prepare  and  main'-ain 


HSTAIC  in  readiness  for  an  importatinn 
dunng  the  30-day  period  the  lottprv 
"winner"  has  to  sign  a  coof>erativp 
service  agreement,  provided  H.ST.*l! '  ;c: 
not  in  use  by  another  importer  h!:h:-:  the 
coop)erative  agreement  is  sent  out.  The 
regulations  do  not  currently  require  the 
importer  who  has  received  the 
cooperative-sen-ir*  agreement  to  pay  for 
the  preparatiun  and  mainenance  of 
HSTAIC  dunnt'  this  penrxi 

I  .'nfortunatefy,  some  eppiicanls  are 
economically  motivated  to  delay  use  of 
HSTAJC.  For  example,  an  apphcant  who 
owns  animals  already  in  this  country. 
may,  in  order  to  increase  their  value,  try 
to  prevent  similar  animals  from  being 
imported  In  addition,  as  explained 
above,  because  many  applicants  pay 
little  or  nothing  for  the  letter  of  credit 
accompanvine  each  application,  and, 
because  APHIS  does  not  charge  for 
maintaining  HST.\IC  dunng  the 
decision  period,  there  are  no 
disincentives  to  deiavs. 

For  each  appuc-ation  an  entity 
submits,  that  entity  etfert.ively  receives 
one  opportiuiury  to  use  HSTAIC.  The 
following  situation  can  occur  In  the 
lottery,  an  entity  that  has  submitted 
muitipie  appbcations  receives  the  first 
and  second  opportunities  to  use 
HSTAIC.  .VPHIS  sends  the  enti'v  a 
(  ooperative-service  agreement.  The 
entity  waits  the  full  30  days,  then 
dacides  not  to  use  the  faality.  APHIS 
sends  e  cooperative-servic*  agreement 
to  the  next  applicant  In  line.  Of  course. 
tha*  applicant  is  the  same  entity. 
Therefore,  that  entity  receives  a  second 
3a-day  penod  in  which  to  decide 
whether  to  accept  the  agreement.  Until 
the  entity  decides,  HSTAIC  cannot  be 
used  or  offered  to  anyone  else  to  use. 
Depending  on  how  many  applications 
ere  received,  the  order  established  by 
trie  lottery,  and  when  and  how  each 
applicant  responds  when  offered  an 
opportunity  to  use  the  facility,  HSTAIC 
c  an  remain  uru.sed  for  manv  monlh.s 
Other  applicants,  who  may  be  wii.mg 
and  able  to  proceed,  can  t>e  delayed  or 
prevented  from  using  HSTAJC.  In 
addition,  .APHIS  must  continue  to 
.n.ainlain  the  facihtv  in  readiness  for  an 
importation. 

1  his  IS  unfair  to  other  apphc-ants  and 
costly  for  APHiS.  Therefore,  to  eusur« 
that  APHIS  is  reimbursed  for  the  cost  of 
preparing  and  maintaining  HSTAIC,  we 
are  proposing  that  the  lottery  '  winners" 
pay  for  preparing  and  maintaining 
PISTAIC  while  it  :s  reserved  for  thr  ;r 
use. 

It  costs  approximately  $32,000  to 
maintain  HSTAIC  for  one  month  in 
readiness  for  an  im.portation.  We  are 
therefore  proposing  a  deposit  in  the 
form  of  a  certified  check  or  money 


order,  payable  in  U.S.  funds,  for  that 
amount  We  would  draw  on  the  deposit 
starting  from  the  day  the  appUcant 
received  the  cooperative-service 
agreement, '  and  would  continue 
drawing  on  it  either  until  we  received 
a  signed  agreement  from  the  appUcant 
or  until  the  applicant  provided  written 
notification  to  us  that  he  or  she  did  not 
intend  to  sign  the  agreement,  up  to  a 
maximum  of  30  days.  We  are  requiring 
written  notification  to  enstire  that  there 
is  no  misunderstanding  as  to  the  desire 
to  decline.  If  an  applicant  look  the  full 
30  days  to  decide,  the  fuU  $32,000 
would  be  used.  If  the  applicant  took  less 
time,  a  pro  rata  share  of  the  dep>osit 
would  be  used. 

Because  we  are  concerned  that  an 
applicant  who  is  economically 
motivated  to  delay  use  of  HSTAIC 
would  attempt  to  manipulate  the  system 
by  avoiding  deUvery  of  the  cooperative- 
service  agreement,  we  would  consider 
the  cooperative-service  agreement  to  be 
"delivered"  when  one  of  the  following 
occurs:  (1)  The  applicant  signs  the  U.S. 
Postal  Service  domestic  return  receipt; 
(2)  the  applicant  refuses  delivery  of  the 
cooperative-service  agreement  by  the 
U.S.  Postal  Service;  or  (3)  the 
cooperative-service  agreement  is 
returned  to  APHIS  as  either  unclaimed 
or  undeliverable. 

If  the  appUcant  reiected  the  agreement 
prior  to  the  close  of  the  30-day  period, 
any  unused  portion  of  the  deposit 
would  be  retiuTied  to  him  or  her.  If  the 
apphcant  accepted  the  agreement  prior 
to  the  close  of  the  30-day  period,  any 
unused  portion  of  the  deposit  would  be 
appUed  to  future  costs  of  the 
importation.* 

To  minimize  "downtime"  at  H*?TAIC 
we  expect  that  in  most  cast «  u .-  w  ould 
send  a  cooperative-service    >  . .     ,,rj|  (q 
the  next  appUcant  on  the  k '  -r,    .  st 
while  an  importer  stiU  has  animals  in 
HSTAIC.  In  such  cases,  we  would  not 
draw  on  the  deposit  during  any  part  of 
the  30-day  period  that  HSTAJC  was 
being  made  available  to  another 
importer. 

Once  an  appUcant  rettimed  a 
completed  cooperative-service 
agreement  to  us,  we  would  not  charge 
the  appUcant  for  the  maintenance  of 
HSTAIC  until  arrival  of  his  or  her 
animals.  The  regulations  in  §§  92.404 


'  W«  an  BMto  twB*  of  tha  date  ttt*  appbcaat 
receivw  th«  coop«rativ«  Mrrioe  ggr— lam  by 
return  rec«ipL 

'  If  an  applicant  did  not  respond — oeitber  tigning 
nor  r«(ecting  tha  agraamant — the  appbcant's  score 
depoait  would  ba  luad  to  pay  to  mamiitin  HSTAJC 
for  tha  30-day  dadsion  period.  At  the  and  of  that 
time,  tha  applicanf  t  opportunity  to  uaa  HSTAIC 
would  be  forfeltad  and  APHIS  would  automaUcaUy 
offer  HSTAIC  to  tha  n«xt  applicant 
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and  92,505  requi.'^  that  the  animals 
intended  for  importation  tn  neid  in 
isolation  m  the  country  of  origin  f;-ir  at 
least  60  days  prior  to  their  exportation 
from  that  country.  Because  this  is  a 
delay  out  of  the  applicant's  control,  we 
would  not  charge  for  holding  HSTAIC 
ready  dunng  that  time 

We  beheve  these  proposed 
amendmen's  would  create  a  more 
equitable  system  of  charging  for  periods 
that  HSTAIC  must  be  held  ready  for  an 
applicant,  and  stre-imline  the  system  for 
distributing  space  at  HST^JC.  this 
would  allow  HST.\JC  to  be  used  more 
efficiently  and  more  frequently. 
Recently,  HSTAIC  has  been  used  for  just 
one  importation  a  year  If  these  changes 
are  implemented,  we  anticipate  two 
importations  per  year  throu^  HSTAIC. 

Priority  Importations 

Under  the  current  regulations, 
agencies  of  the  United  States  may, 
under  certain  circumstances,  be  given 
pnontv  ever  other  importers  (see 
§§  92  430'h)(6)  and  92.522(b)(6))  and  do 
not  need  to  participate  in  the  HSTAIC 
lottery.  This  priority  for  U.S. 
government  agencies  would  be  retained 
in  the  reflations. 

Other  importers,  who  must  participate 
in  the  lottery,  are  listed  in  order  of 
preference  in  the  regulations  (see 
§^  92.430(b)(3)(i)  and  92.522(b)(3)(i)). 
Four  categories  are  listed:  (1)  Importers 
cf  cattle,  sheep,  goats,  and  swine  which 
are  required  to  be  imported  through 
HSTAIC,  (2)  importers  of  llamas, 
alpacas,  water  buffalo,  camels,  deer,  or 
other  ruminants  which  are  required  to 
be  imported  through  HSTAIC;  (3) 
importers  of  cattle,  sheep,  goats,  and 
swine  that  are  not  required  to  be 
quarantined  in  HSTAIC  prior  to  entry 
into  the  United  States;  and  (4)  importers 
of  llamas,  alpacas,  water  buffalo, 
camels,  or  deer  or  other  ruminants 
which  are  not  required  to  be 
quarantined  in  HSTAIC  prior  to  entry 
into  the  United  States. 

We  are  proposing  to  amend  these 
provisions  to  remove  this  "priority" 
system  for  the  lottery.  (As  noted  above, 
U.S.  government  agencies  do  not  need 
to  enter  the  lottery  and  would  still  have 
priority  over  other  importers  )  We 
established  the  priority  system  to  give 
preference  to  cattle,  sheep,  goats,  and 
swine  Lhat  could  not  be  imported  into 
the  United  States  if  not  through 
HST.MC  Our  rationale  was  that  it 
appeared  to  be  the  intent  of  Congress  in 
establishing  HSTAIC  to  pro\ide  for  the 
importation  of  such  animals.  We 
mtended  to  give  preference  first  to 
animals  that  could  not  be  imported 
through  the  United  States  if  not  through 
HSTAIC,  then  to  animals  that  could 


otherwise  be  imported  through  the 
United  States. 

However,  our  experience  conducting 
the  lottery  has  indicated  to  us  that  this 
"tiering"  is  not  accomplishing  what  we 
intended.  It  appears  that  certain  parties 
that  have  submitted  applications  for 
animals  in  the  first  "tier"  have  had  no 
intention  of  importing  such  animals 
through  HSTAIC.  The  intent  of  some  of 
these  parties  seems  to  have  been  to 
seoire  first-tier  preference  to  delay  the 
opportxinity  for  importations  by  other 
parties.  Therefore,  to  make  the  lottery- 
system  more  equitable,  and  to  eliminate 
unnecessary  administrative  complexity, 
we  are  proposing  to  provide  for  just  one 
pool  of  applicants  for  the  HSTAIC 
lottery. 

Disi^ualification  Due  to  Outstanding 

Debts 

We  are  also  proposing  to  amend  the 
regulations  to  state  that  we  will  not 
accept  an  application  to  use  HSTAIC 
from,  nor  enter  into  a  HSTAIC 
cooperative-service  agreement  with,  any 
person  who  has  outstanding  debts  to 
APHIS.  Additionally,  any  person  who 
has  outstanding  debts  to  APHIS  would 
be  removed  from  the  priority  list  being 
used  for  the  year  in  question.  We  would 
consider  an  outstanding  debt  to  be  any 
debt  that  has  not  been  paid  by  the  date 
specified  in  APHIS's  original 
notification  to  the  person.  We  believe 
this  change  would  provide  an  incentive 
to  importers  who  wi^  to  use  HSTAIC 
to  resolve  their  outstanding  debts  to 
APHIS. 

Cooperative-Service  Agreements 

The  regulations  include  sample 
"cooperative-service  agreements"  (see 
§§  92.430(d)  and  92.522(d)).  We  propose 
to  amend  these  agreements  to 
incorporate  our  proposed  amendments. 

Clarification 

Current  §§  92.430{b)(3)(ii)  and 
92.522(b)(3)(ii)  state,  among  other 
things,  that  the  priority  Ust  established 
by  the  lottery  will  remain  effective  from 
January  1  through  December  31  of  the 
next  calendar  year.  We  are  proposing  to 
add  language  to  this  provision 
(redesignated  as  §§  92.430(b)(3)  and 
92.522(b)(3).  respectively,  in  this 
proposed  rule)  to  clarify  that  which 
year's  list  is  used  to  offer  exclusive  use 
of  HSTAIC  is  governed  by  the  date  we 
offer  exclusive  use,  not  by  the  date  the 
applicant's  animals  are  scheduled  to 
arrive  at  HSTAIC. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 


12291.  and  we  have  determined  that  it 
is  not  a  "major  rule,"  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consum.ers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  Lhe  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  the  past  we  have  received 
approximately  230  applications  to  use 
HSTAIC  dunng  a  particular  calendar 
year.  However,  m.any  of  these 
applications  were  duplicative. 
Therefore,  if  the  provisions  in  this 
proposed  rule  were  to  become  effective, 
we  expect  tliat  number  would  drop 
significantly.  Although  we  cannot 
determine  precisely  how  many 
importers  might  submit  applications, 
based  on  past  experience  we  beheve 
onlv  approximately  5  percent  would  be 
small  entities. 

We  expect  that  our  proposal  to  require 
a  deposit  of  approximately  $32,000  in 
the  form  of  a  certified  check  or  money 
order  with  each  application  would 
reduce  tlie  number  of  multiple 
apphcations  by  large  importers  and 
discourage  3ppli:ations  from  im.porters 
who  are  not  sure  whether  they  would 
use  Lhe  reserved  space.  This  could  have 
the  ultimate  effect  of  increasing  the 
possibilitv  that  small  entities  would  use 
HSTAIC. ' 

The  current  regulations  require  that 
importiers  deposit  a  letter  of  credit  for 
.S50,000  Requiring  a  deposit  in  the  form 
of  a  certified  check  or  money  order 
would  have  an  impact  on  potential 
im.port.ers,  in  that  earnings  would  be 
foregone  on  the  deposit  while  it  was 
held  by  .\PH!S,  Under  the  proposed 
rule,  the  deposit  would  have  to  be 
"received  by  APHIS  at  least  7  calendar 
days  prior  to  the  date  of  the  lottery," 
Prospective  importers  could  minimize 
the  time  their  money  was  on  deposit  by 
subm.ittmg  their  deposit  as  close  to  this 
deadline  as  possible.  We  have 
calculated  that,  based  on  a  rate  of  return 
of  from  5-7  percent,  the  interest 
foregone  on  a  deposit  would  be 
appro.ximately  $4.10  to  $6,15  per  day. 
The  minimum  amount  of  time 
applicants  would  forego  interest  would 
be  for  the  week  before  the  lottery  and  for 
St  least  one  week  following  the  lottery 
until  notification  of  the  lottery  results. 
Therefore,  all  applicants  would  forego 
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approximately  $61.60  to  $86  10  in 
interest.  This  compares  with  ari  averege 
rost  to  import  an  anirnai  Lhrmuh 
HSTAICofS3.747. 

Of  tiie  parties  that  will  submit 
epplications  for  importations  through 
HSTAjC  m  199.5,  most  of  whom  will 
probably  not  be  small  entities,  we 
expect  that  only  approximately  five  will 
be  picked  high  enough  m  the  lottery  to 
provide  Lhera  a  reasonable  chance  cf 
br.nging  animals  through  HST.\IC.  If 
these  applicants  choose  to  stay  on  the 
lotter}-  hst.  they  would  lose  interest  for 
each  day  they  remain  on  the  hst  ur.tii 
dieir  deposit  is  applied  toward  an 
importation,  or  until  ihey  choose  to 
remove  their  name  from  the  Hst.  How 
long  they  remain  on  'he  list  would  be 
their  decision,  and  we  are  unable  to 
calculate  at  this  time  the  interest  they 
would  forego. 

Changing  application  and  lottery 
dates  would  impose  no  financial  burden 
upon  prospective  importers.  The  current 
regulations  require  that  importers 
wishing  to  import  in  the  nexi  calendar 
year  submiit  Lheir  application  durinj;  the 
first  2  weeks  of  September  for  the  lutterv 
lield  m  the  first  week  of  October  of  li-.e 
current  calendar  year  Shifting  'hese 
dates  to  October  and  December 
respectively,  would  likely  short.,)n  the 
waiting  period  between  application  and 
actual  import  dates. 

Requiring  the  ictterv'  winner  to  pay 
the  costs  of  maintaining  HSTAIC  for' 
periods  when  it  is  maintained  :n 
readiness  for  that  importer,  and  not 
available  to  other  importers,  would  shift 
the  burden  of  operating  costs  from 
APHIS,  and  ultimately  the  taxpayer,  to 
ir..porters  using  the  HSTAIC,  According 
to  the  current  regulations,  a  lottery 
winner  has  30  days  to  either  ae-^ept  or 
T")er-[  the  cooperative-ser\'ice  agreement 
rf'g,irding  the  im.port.ation  of  animials. 
During  that  time,  the  facihty  is  reserved, 
and  APHIS  prepares  and  maintains  it  m 
readiness  for  inat  importer's  animals, 
Charging  the  importer  for  this  time,  on 
a  daily  basis,  would  increase  die 
imiDortier's  costs  by  apprcximately 
$1,067  per  day.  up  to  a  maximum  of 
$32,000.  TTiis  compares  with  an  average 
total  cost  for  an  import.'ition  through 
HSTAIC  of$857,000.  The  length  of  time 
that  would  ex-pire  before  the 
coopera'.ive-ser\-;ce  agreement  was 
accepted  or  rejected  would  be  up  to  the 
'Ottery  winner. 

Uncler  the  proposed  rule,  APHIS 
'.^■•ould  not  accept  appUcations  from,  or 
enter  into  HSTAIC  cooperative  service 
agreements  with,  entities  with 
outstanding  debts  to  APHIS  if  a 
prospective  applicant  had  not  paid 
outstanding  debts,  they  would  not  be 
allowed  to  use  HSTAIC,  However,  this 


ose 


Intterv.  This 
d  Simplify  the 


not  affect 

number  at  importers.  In 


prevision  would  not  necessanlv  n 
a  financial  burden  en  prospective 
,'^:ppiicants  because  the  decision  whether 
to  pay  off  debts  would  be  entirr'lv  rhe 
prospective  applicants 

We  are  also  proposing  to  elimi-.att  tre 
practice  of  giving  certain  tvp<?s  c! 
animals,  and  animals  from  cert^ain 
locations,  pnontv  in  the 
amendment,  wnii.h  wnui 
drawing  for  the  loner,-,  u 
a  substantial 

the  past  we  have  received 
approximately  230  applications  to  use 
HSTAIC  dunng  a  panidilaryear.  As 
stated  above,  we  expect  fewer 
appUcants  if  the  provisions  of  this 
proposed  rule  take  effect.  Of  the  total 
number  of  appUcants,  only  two  to  three 
would  actually  be  able  to  use  HSTAIC 
in  any  given  year.  Additionally,  as  we 
stated  above,  we  expect  the  great 
majority  of  applicants  would  be  other 
than  small  entities,  so  the  chances  are 
small  that  each  of  the  two  or  three 
importers  using  HST.MC  would  be  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determ.ined  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantia)  number  of  small  entities. 

Executive  Order  12778 

Tn;?  proposed  rule  has  been  reviewed 
under  Executive  Oder  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 
Paoerwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
tais  proposed  rule  will  be  submitted  for 
approval  to  the  OfSce  of  Management 
and  Budget.  Please  send  written 
ccm.ments  to  the  Office  of  Information 
and  Regulatory  Affeirs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503  Please  send  a  copy  of  your 
comments  to;  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  room  804,  Federal 
Buildmg.  6505  Belcrest  Road, 
Hyattsvilie,  MD  20782;  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-W,  14th  Strf>et  and  Independence 
Avenue  SW  ,  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  9: 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products, 


Q',.'\:  ::■!:  "f   Rf-;"';rting  and 
:^'cordj.efcp.ng  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OP  CEP^l"-} 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL,  AHC  POULTRY 
PRODUCTS,  INSPECTION  AND  QTHFR 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  ^'^EPEON' 

1.  The  aulfaonty  i,iittiiuu  lur  part  »^ 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C  1306; 
21  use.  102-105,  111,  134a,  134b.  134c 
134d,  134f.  135, 136  and  136a;  31  U.S.C 
9701;  7  CFR  2.17.  2.51,  and  371.2(d). 

§92.430    [Ammndttl 

^  Section  92.430  would  be  amended 
as  follows: 

a.  Paragraph  (a)  would  be  amended  by 
adding  two  new  sentences,  immediately 
after  the  current  first  sentence  to  read  as 
follows: 

(a)  •  *  •  Applications  for  the 
HSTAIC  lottery  will  not  be  accepted 
from,  and  a  cooperative-service 
agreement  to  use  HSTAIC  will  not  be 
offered  to  or  entered  into  with,  any 
I>erson  who  has  debts  owdng  to  APHIS 
that  have  not  been  paid  by  the  date 
specified  in  APHIS'S  original  billing 
notification  to  the  person.  Any  person 
who  has  debts  owing  to  APHIS  that 
have  not  been  paid  by  the  date  specified 
in  APHIS'S  original  billing  notification 
to  that  person  will  be  removed  from  the 
current  priority  Ust.  •  •  • 
•        •        •        •        • 

b.  Paragraph  (a)  would  be  amended  by> 
adding  two  new  sentences  immediately 
after  the  current  fourth  sentence  to  read 
as  fnllcws: 

l&J  *  •  •  The  animal  quaUfication 
process  begins  on  the  date  the 
cooperative-service  agreement  is 
dehve'ed  to  the  address  listed  on  the 
importer's  HSTAJC  appUcation,  for  the 
importer's  signature,  and  HSTAJC  is  not 
ava)lttble  to  other  importers,  up  to  a 
maximum  of  30  days.  A  cooperative- 
service  agreement  will  be  deemed  to 
have  been  delivered  when  the  Importer 
signs  the  U.S.  Postal  Service  domestic 
returu  receipt,  or  the  importer  refuses 
deUverj-  of  the  agreement  by  the  U.S. 
Postal  Service,  or  the  agreement  is 
returned  by  the  U.S.  Postal  Service  as 
either  unclaimed  or  undehverable. 


c.  Paragraph  (b)(l)(ii)  would  be 
revised  to  read  as  set  forth  below. 

d.  Paragraph  (b}(2)(i)  would  be 
amended  by  removing  "October"  both 
times  it  appears,  and  by  adding 
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'December"  m  its  piace;  and  by 
remo%ing    September"  where  it  appears 
in  the  second  sentence,  and  adding 
"October"  in  its  place. 

e  In  paragraph  (b)(2)(i],  footnote  12 
would  be  amended  by  removing 
"October    and  adding  "December"  in 
i*s  place 

f.  Paragraph  rb)(2Kii)  would  be 
amended  by  removing  at  the  end  of  the 
paragraph  "accompany  each 
apphcdtion  '  and  adding  "be  received 
by  .\PHIS  at  least  7  calendar  days  prior 
to  the  date  of  the  lottery."  in  its  place. 

g.  Paragraph  (b)(3){i)  would  be 
removed 

h.  Paraxraph  fb)(3)(ii)  would  be 
redesignated  as  paragraph  (b)(3)  and 
would  be  revised  to  read  as  set  forth 
below 

1  Paragraph  (b)(4)  would  be  amended 
by  revising  the  first  sentence  to  read  as 
set  forth  below;  removing  "October"  in 
the  fifth  sentence  and  adding 
December"  in  its  place;  and  removing 
"September"  where  it  appears  in  the 
f.tth  and  sixth  sentences,  and  adding 
"October"  in  its  place. 

j  Paragraph  (bj(5)  would  be  amended 
by  removing  "October"  both  times  it 
appears  and  adding  "December"  in  its 
place,  and  by  removing  "September" 
both  ti-Ties  it  appears  and  adding 
"October"  m  its  place. 

k.  In  paragraph  (b)(6),  the  second 
sentence  would  be  amended  by 
removing  ",  in  lieu  of  an  irrevocable 
letter  of  credit,";  and  by  removing 
"$50,000"  and  adding  "$32,000  by 
certified  check  or  money  order,  payable 
m  U.S.  funds"  in  its  place. 

:  Ln  paragraph  (b)(6),  footnote  13 
i.\"ould  be  amended  by  removing 

September"  and  adding  "October"  in 
its  place. 

ra.  In  paragraph  (c)  introductory  text, 
the  third  and  fourth  sentences  would  be 
revised  to  read  as  set  forth  below,  and 
the  fifth  sentence  would  be  removed. 

n.  In  paragraph  (c)(1),  the  second 
sentence  would  be  amended  by  adding 
"any  portion  of  immediately  before 
"the  importer's  deposit"  and  by  adding 
"that  has  not  been  expended" 
immediately  before  the  period. 

0  In  paragraph  (c)(3),  the  second 
ser;'.ence  would  be  amended  by  adding 

expenses  for  preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation;"  immediately  after 
"must  assiime  responsibility*  includes:". 

p.  In  paragraph  (d).  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  paragraph  2 
■v\  ould  be  re\'ised  to  read  as  set  forth 
below 

q  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  paragraph  3 


wouia  'oe  reTwCVfd,  and  paragraphs  4 
through  13  would  be  nidesignated  as 
paragraphs  3  throu^  12,  respectively 

r.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  redesignated 
paragraph  4,  the  first  sentence  would  be 
amended  by  adding  "preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation,  and  to"  immediately 
after  "all  costs  (except  capital 
expenditures  at  HSTAIC)  attributable 
to". 

s.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  redesignated 
paragraph  12  would  be  appended  by 
removing  "$50,000  deposit,  if  such  a 
deposit  was  required."  and  adding 
"$32,000  deposit  by  certified  check  or 
money  order,  payable  in  U.S.  funds."  in 
its  place. 

The  revised  text  would  read  as 
follows: 

§  91  43C     f-.portaticn  of  ruminants  through 
tho  Har^  S  Truman  Animal  Import  Center 
(HSTAIC). 

•         *         •         *         • 

(b)*  •  • 

(D*  •  • 

(ii)  Deposits  to  accompany 
applications.  Each  appUcant  for  the 
importation  of  animals  specified  in 
paragraph  (b)(3)(i)  of  this  section  must 
make  a  deposit  of  $32,000  in  the  form 
of  a  certified  check  or  money  order, 
payable  in  U.S.  funds.  The  deposit  of 
each  applicant  who  is  not  given  the 
opportunity  to  use  HSTAIC  will  be 
returned  to  the  applicant  at  the  end  of 
the  calendar  year  of  the  prospective 
importation,  or  whenever  the  applicant 
removes  his  or  her  name  from  the 
priority  list  described  in  paragraph 
(b)(4)  of  this  section.  The  Animal  and 
Plant  Health  Inspection  Service  will 
draw  on  the  deposit  of  the  applicant 
whose  application  is  selected,  to  pay  for 
the  costs  of  preparing  and  maintaining 
HSTAIC  in  readiness  for  the  applicant's 
animals.  A  charge  of  $1,067  will  be 
made  for  each  day  that  HSTAIC  is  not 
available  to  another  importer,  starting 
on  the  date  the  cooperative-service 
agreement  is  delivered  to  the  address 
listed  on  the  importer's  HSTAIC 
application,  and  ending  either  with  the 
day  that  APHIS  receives  the  signed 
agreement  or  the  day  the  applicant 
notifies  APHIS  in  wTiting  that  he  or  she 
does  not  intend  to  sign  the  agreement, 
up  to  a  maximuni  of  30  days.  A 
cooperative-service  agreement  will  be 
deemed  to  have  been  delivered  when 
the  importer  signs  the  U.S.  Postal 
Service  domestic  return  receipt,  or 
refuses  delivery  of  the  agreement  by  the 
U.S.  Postal  Service,  or  the  agreement  is 


returned  by  the  US  Postal  Service  as 
either  unclaimed  or  undeliverable 

*  •         *         *         • 

(3)  The  priority  list  established  by  the 
annual  December  Iotter>'  v."ll  remain 
effective  from  January  1  LTircugh 
December  31  of  the  next  calendar  year, 
superseding  all  previous  Usts.  Which 
\ ear's  list  is  used  is  governed  by  the 
date  exclusive  use  of  HST.MC  is  offered 
and  not  by  the  date  the  applicant's 
animals  are  scheduled  to  arrive  at 
HSTAIC. 

(41  The  names  of  all  applicants  whose 
applications  have  reached  the  Import- 
Export  Animals  Staff.  Veterinary 
Services,  no  earlier  than  October  1  and 
no  later  than  Oc-tober  15  (see  paragraphs 
(b)(1)  and  (2)  of  this  section,  and  whose 
deposits  have  reached  APHIS  at  least  7 
calendar  days  prior  to  the  date  of  the 
lottery',  will  be  drawm  during  the 
December  lottery.  •  •  • 

*  •        •        •        • 

(c)  *   *   *  The  cooperative-serv'ice 
agreement  must  be  accompanied  by  a 
certified  check  or  money  order,  or  an 
irrevocable  letter  of  credit  (the  letter  of 
credit  having  an  effective  date  90  days 
after  the  animals'  scheduled  release  date 
from  HSTAIC),  payable  in  U.S.  funds, 
for  the  amount  specified  in  the 
cooperative-service  agreement.  Any 
funds  remaining  from  the  532,000 
deposit  will  be  applied  to  the 
quarantine  costs,  and  will  be  deducted 
from  the  balance  due  with  the 
cooperative-service  agreement.  •  *  * 

•  •        *        •        * 

(d)»  *  * 

The  importer  agrees: 

•  •         •         •         • 

2.  To  remit  with  the  cooperative-service 

agreement  a  certified  check,  money  order,  or 
inevocable  letter  of  credit  having  an  effective 
date  that  extends  90  days  beyond  the 
animals'  scheduled  release  from  HSTAIC, 
payable  m  U.S.  funds  to  the  United  States 
Departrcgnt  of  .^^gricultxire.  Animal  and  Plant 
Health  Inspection  Service,  in  the  amount  of 

S .  (This  amount  represents  the 

estunated  cost  (except  capital  expenditures  at 
HSTAIC)  of  qualifying  the  animals  for 
importation  through  HSTAIC,  less,  where 
appropriate,  any  unused  portion  of  the 
532,000  deposited  in  conjunction  with  the 
application  for  the  exclusive  right  to  use 
HSTAIC, 


§92.522    [Amended] 

3  Section  92  '22  would  be  amended 
as  follows: 

a.  Paragraph  (a)  would  be  amended  by 
adding  two  new  sentences  immediately 
afier  the  current  first  sentence  to  read  as 
follows: 

(a]*   •   *  Applications  for  the 
HSTAIC  lottery  will  not  be  accepted 
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f;o:ri,  aiid  a  cooperat>\'e-servire 
sgreerrient  to  use  HSTAIC  w::!  not  be 
offered  to  or  entered  into  with,  any 
person  who  has  debts  owing  to  APKIS 
that  have  not  been  paid  by  the  date 
specified  in  APHIS'S  original  billing 
notification  to  the  person.  Any  person 
who  has  debts  owing  to  APHIS  that 
have  not  been  paid  by  the  date  specified 
in  APHIS'S  original  billing  notification 
to  that  person  will  be  removed  fi-om  the 
current  priority  list.  •  •  * 
•        *        •        •        • 

b.  Paragraph  (a)  would  be  amended  by 
adding  two  new  sentences  immediately 
after  the  current  fouith  sentence  to  read 
as  follows: 

(a)  *  *  *  The  animal  qualification 
process  begins  on  the  date  the 
cooperative-service  agreement  is 
delivered  to  the  address  listed  on  the 
importer's  HSTAIC  application,  for  the 
importer's  signature,  and  HSTAIC  is  not 
available  to  other  importers,  up  to  a 
maximum  of  30  days.  A  cooperative- 
service  agreement  will  be  deemed  to 
have  been  delivered  when  the  importer 
signs  the  U.S.  Postal  Service  domestic 
return  receipt,  or  the  importer  refuses 
delivery  of  the  agreement  by  the  U.S. 
Postal  Service,  or  the  agreement  is 
returned  by  the  U.S.  Postal  Service  as 
either  unclaimed  or  undeliverable. 


c.  Paragraph  (b)(l)(ii)  would  be 
revised  to  read  as  set  forth  below. 

d.  Paragraph  (b)(2)(i)  would  be 
amended  by  removing  "October"  both 
times  it  appears  and  adding  "December" 
in  their  place;  and  by  removing 
"September"  both  times  it  appears  in 
the  second  sentence,  and  adding 
"October"  in  its  place. 

e.  In  paragraph  (b)(2){i),  footnote  11 
would  be  amended  by  removing 
"October"  and  adding  "December"  in 
its  place. 

f.  Paragraph  (b](2)(ii)  would  be 
amended  by  removing  at  the  end  of  the 
paragraph  "accompany  each 
application."  and  adding  "be  received 
by  APHIS  at  least  7  calendar  days  prior 
to  the  date  of  the  lottery."  in  its  place. 

g  Paragraph  (b)(3Ki)  would  be 
removed. 

h.  Paragraph  (b)(3)(ii)  would  be 
redesignated  as  paragraph  (b)(3)  and 
would  be  revised  to  read  as  set  forth 
below. 

i.  Paragraph  (b)(4)  would  be  amended 
by  revising  Lhe  first  sentence  to  read  as 
set  forth  below;  removing  "October"  in 
tlie  fifth  sentence  and  adding 
"December"  in  its  place:  and  removing 
"September"  w.'-.i-re  it  appears  in  the 
fifth  and  sixth  sentences  and  adding 
October"  in  Us  place. 


J.  Paragraph  (bj(5j  would  be  amended 
by  removing  "October"  both  times  it 
appears  and  adding  "December"  in  its 
place;  and  by  removing  "September" 
Doth  times  it  appears  and  adding 
"October"  in  its  place. 

k.  In  paragraph  {b)(6),  the  second 
sentence  would  be  amended  by 
removing  ",  in  lieu  of  an  irrevocable 
letter  of  credit."  and  by  removing 
"$50,000"  and  adding  "$32,000  by 
certified  check  or  money  order,  payable 
in  U.S.  funds,"  in  its  place. 

1.  In  paragraph  (b)(6),  footnote  12 
would  be  amended  by  removing 
"September"  and  adding  "October"  in 
its  place. 

m.  In  paragraph  (c)  introductory  text, 
the  third  and  fourth  sentences  would  be 
revised  to  read  as  set  forth  below,  and 
the  fifth  sentence  would  be  deleted. 

n.  In  paragraph  (c)(1),  the  second 
sentence  would  be  amended  by  adding 
"any  portion  of  immediately  before 
"the  importer's  deposit"  and  by  adding 
"that  has  not  been  expended" 
immediately  before  the  period. 

0.  In  paragraph  (c)(3),  the  second 
sentence  would  be  amended  by  adding 
"expenses  for  preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation;"  immediately  after 
"must  assume  responsibility  includes:". 

p.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  paragraph  2 
would  be  revised  to  read  as  set  forth 
below. 

q.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  paragraph  3 
would  be  removed  and  paragraphs  4 
through  13  would  be  redesignated  as 
paragraphs  3  throu^  12,  respectively. 

r.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  redesignated 
paragrapn  4  would  be  amended  in  the 
first  sentence  by  adding  "preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation,  and  to"  immediately 
after  "all  costs  (except  capital 
expenditures  at  HSTAIC)  attributable 
to". 

s.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:",  redesignated 
paragrapn  12  would  be  amended  by 
removing  "$50,000  deposit,  if  such  a 
deposit  was  required."  and  adding 
"$32,000  deposit  by  certified  check  or 
money  order,  payable  in  U.S.  funds."  in 
itsplace. 

The  revised  text  would  read  as 
follows: 

§92.52,2  importation  of  sv»:r:e  :hfc.„,;g 
Harry  S  Truman  Animal  import  Ce-ter 
■HSTAIC), 


(bl*   •   ' 

(1) 

(ii)  Deposits  to  accompany 
applications.  Each  applicant  for  the 
importation  of  animals  specified  in 
paragraph  (b){3)(i)  of  this  section  must 
make  a  deposit  of  $32,000  in  the  form 
of  a  certified  check  or  money  order, 
payable  in  U.S.  funds.  The  deposit  of 
each  applicant  who  is  not  given  the 
opportimity  to  use  HSTAIC  will  be 
returned  to  the  appUcant  at  the  end  of 
the  calendar  year  of  the  prospective 
importation,  or  whenever  the  applicant 
removes  his  or  her  name  from  the 
priority  hst  described  in  paragraph 
(b)(4)  of  this  section.  The  Animal  and 
Plant  Health  Inspection  Service  will 
draw  on  the  deposit  of  the  applicant 
whose  application  is  selected,  to  pay  for 
the  costs  of  preparing  and  maintaining 
HSTAIC  in  readiness  for  the  applicant's 
animals.  A  charge  of  $1 .067  will  be 
made  for  each  day  HSTAIC  is  not 
available  to  another  importer,  starting 
on  the  date  the  coof)erative-servic8 
agreement  is  delivered  to  the  address 
listed  on  the  HSTAIC  application,  and 
ending  either  with  the  day  that  APHIS 
receives  a  signed  agreement  bom  the 
apphcant  or  the  day  the  applicant 
notifies  APHIS  in  writing  that  he  or  she 
does  not  intend  to  sign  the  agreement, 
up  to  a  maximum  of  30  days.  A 
cooperative-service  agreement  will  be 
deemed  to  have  been  delivered  when 
the  importer  signs  the  U.S.  Postal 
Service  domestic  return  receipt,  or 
refuses  delivery  of  the  agreement  by  the 
U.S.  Postal  Service,  or  the  agreement  is 
returned  by  the  U.S.  Postal  Service  as 
either  unclaimed  or  undeliverable. 


(3)  The  priority  list  established  by  the 
annual  December  lottery  will  remain 
effective  from  January  1  through 
December  31  of  the  next  calendar  year, 
superseding  all  previous  lists.  Which 
year's  list  is  used  is  governed  by  the 
date  exclusive  use  of  HSTAIC  is  offered, 
and  not  by  the  date  the  applicant's 
animals  are  scheduled  to  arrive  at 
HSTAIC. 

(4)  The  names  of  all  applicants  whose 
applications  have  reached  the  Import- 
Export  Animals  Staff.  Veterinary 
Services,  no  earher  than  October  1  and 
no  later  than  October  15  (see  paragraphs 
(b)(1)  and  (2)  of  this  section),  and  whose 
deposits  have  reached  APHIS  at  least  7 
days  prior  to  the  date  of  the  lottery,  will 
be  drawn  during  the  December  lottery. 


tbe 


(c)  •  *  •  The  cooperative-service 
agreement  must  be  accompanied  by  a 
certified  check,  a  money  order,  or  an 
irrevocable  letter  of  credit  (the  letter  of 
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credit  havini;  an  effective  date  90  days 
after  the  animals  schediiled  release  date 
from  HSTAIC),  payable  in  U-S.  funds. 
for  the  amount  speafied  in  the 
cooperativg-service  agrpetr.ent.  Any 
fjnds  remamuig  from  the  $32,000 
deposit  will  be  applied  to  Lhe 
,  .ar'ntine  c.osti.  Lnd  will  be  deducted 
from  the  balance  d^^e  w.th  the 
cooperativfr-service  agreement.  •   *   * 
•        «         »         •         • 

(dj  •    •    * 

The  importer  agrees: 


2.  To  remit  viiLh  the  cooperative- 

sen'ce  ajfreemdnt  a  certified  dieck, 
money  order,  or  irr9vo..abie  letter  of 
credit  having  an  effect,  ve  date  that 
extends  BO  days  beyond  the  animals' 
Scheduled  reltjai*  from  HSTAIC, 
payable  in  L'.S  funds  'o  the  United 
Slates  Department  of  Agriculture, 
.Ar.'rT:il  and  Plant  Health  Inspection 

Ser%-i::e,  In  the  amc;iin»  of  $ . 

(This  amouut  :t!prt'.>i-:Ti's  the  estimated 
cost  (except  car,,ra!  expenditures  at 
HSTAIC)  of  quaiir.-iag  the  animals  for 
importation  Li:i.-L  ugh  ri.ST.AJC.  less, 
where  apprcpr.ate,  any  unused  fwrtion 
of  the  $32,000  dbposiled  in  conjunction 
with  the  application  for  the  exclusive 
right  to  use  HST.'JC. 
•        •        •        *        • 

Dor.e  m  WashiDgtoa.  DC,  this  23rd  day  of 

f'igeae  Br<u>stool. 

Assistant  Secfvtary.  hfarkeUng and  Inspection 

Sen-ice$ 

(FR  Doc  83-15276  FUed  7-13-93;  845  ami 
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NUCLEAR  REGU'cjaTOflY 
COMMISSION  I 

1 J  CFR  Part  50 

RiN315O-AE06  I 

Loss  of  Ali  Alternating  Current  Po^er. 
Withdrawal  of  Proposed  Ru!e 

AGENCY:  N:n:i--i-  Regulatory 

ll^:-.rT;issiori. 

ACTION:  Proposed  rule;  Withdrawal. 

SuMfcURY:  The  Nuclear  Regulatory 
Commission  is  withdrawing  a  notice  of 
proposed  rulexaking  entitled  "Loss  of 
Altemaui:.^  Lurrent  Power"  that  was 
pub.  >p.ed  ■  ;  •:;«  Federal  Register  on 
Apr  ;  21   H'^2  The  proposed  rule 
w::  :  •!  h?v'e  r^y^w.r^c  :i':ensees  to  test 
ana  mor.^'.u:  eziergency  diesel 
generators  against  specified  criteria. 

FOfl  FJRIHER  'HPCf^fA^V■OH  CONTACT:  W. 
.M:n.".tfrs.  OtT.a-  (,f  ^-^i  i-rdr  Regulatory 
Research,  US  .N.iciear  Regulatory 
Conuaission,  Washington.  DC  20555, 
teiepboM  (301)  492-3900. 


SUP^LEMEVTARY  INFOftMATKDN:  On  April 
21,  1992  (57  FR  14514),  the  Nuclear 
Regulatory  Commission  proposed  an 
amendment  to  10  Ci^R  5G  63  The 
proposed  rule  would  have  required  that 
the  reliability  of  ali  emergency  diesei 
generators  be  monitored  by  testing  a» 
least  monthly.  The  proposed  rule 
specified  critaha  for  reporting 
emergency  diesel  generator  (EDG) 
performance  and  corrective  action  to  thp 
NRC  based  on  the  failure  criteria  in  the 
proposed  text  of  10  O-'R  50  63  (a)(3). 
The  comment  period  expi.'^  on  July  6, 
1992,  but  comiaeDts  were  received  as 
late  as  August  4, 1992  In  aii.  comments 
were  received  from  29  respondents 

Twenty-seven  pgpondents  compcsed 
of  Nuclear  Management  and  Resources 
Council  (NUMARQ,  licensees.  Nuclear 
Utility  Backfitting  and  Refo:  ru  G.'ti.;;) 
(NUB ARC)  and  EEX.  Ouusrs  (..:  ,  :ps 
opposed  the  proposea  ru  e  ^   i^Tidment 
for  a  variety  of  reasons  '"'^...-^  L-i.io 
Citizens  fat  Responsible  L:.  -:•?,  and  the 
State  of  New  jersey  supported  issuance 
of  the  rule. 

The  NRC  staff  evaluated  comments 
received  and  submitted  a 
recommendation  to  the  Commission 
that  the  jMtiposed  nile  amendment  be 
withdrawn  {SECY-93-044).  In  place  of 
the  proposed  rale,  the  NRC  staff 
recommended  that  guidance  for 
monitoring  EDG  performance  against 
target  levels  selected  for  the  station 
blackout  co{Hng  analyses  be 
incorporated  into  the  Regulatory  Guide 
and  the  guidance  being  developed  by 
NUMARC  for  implementation  of  the 
Maintenance  Rule  (10  CFR  50.65). 

Since  promulgation  of  the  station 
blackout  rule  (10  CFR  50.63)  in  1988, 
the  industry  has  made  real  progress  in 
improving  the  reliability  of  EDGs  to  start 
and  run  upon  demand,  and  the  current 
industry-wide  average  rehabiiity,  in 
excess  of  98  percent,  is  quite 
satisfactory.  In  balancing  the  recognition 
of  these  efforts  and  the  high  level  of 
actuial  diesel  generator  reliability  against 
the  clear  need  to  maintain  such 
performance,  the  Commission  believes  a 
rule  is  not  needed  and  therefore 
withdraws  the  proposed  rule. 

Nevertheless,  the  Commission 
considers  it  imperative  that  this  action 
not  be  misinterpreted  as  a  signal  that 
past  efforts  and  vigilance  can  now  be 
relaxed  or  possibly  disbanded.  Hence, 
both  the  staff  and  industry  should 
continue  an  aggressive  program  of 
maintenance  as  well  as  root  cause 
analysis  that  will  continue  to  offer 
assurance  that  emergency  diesol 
generator  reliability  will  be  maintained 
at  a  satis&tctory  level  in  the  future 

The  withdrawal  of  this  proposed  rul*. 
does  not  preclude  the  Commission  from 


issuing  a  similar  proposed  rule  in  the 

f u  t  uxe 

Da'ed  at  Rx)ck\';!ie,  Mar^'land,  this  8th  day 
:.f)u;yl993 

For  the  Nuclear  R«»f!ulatory  Commission. 
Samiiel  ].  Qiilk. 
Secretary  of  the  Commission. 
(FR  Doc  93-16677  Filed  7-13-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  12.  24,  133,  and  178 

RIN15'.5-AA81 

Enforcement  of  Protection  of 
Semiconductor  Chip  Products:  Patent 
Surveys;  Withdrawal 

AGENCY:  Customs  Service.  Department 

of  the-  Treasur)'. 

ACTION;  Proposed  rule;  withdrawal. 

SUMMARY:  Tlus  docaipent  withdraws  the 
proposed  amendments  to  the  Customs 
Regulations,  whidi  would  have  enabled 
persons  seeking  protoction  fro.m 
infringing  serr.iconductnr  chip  products 
(mask  works)  to  obtain  the  assistance  of 
Customs  in  preventing  pirated  chips 
from  being  imported  into  the  United 
States.  The  m.ask  work  owner's  remedy 
against  infringing  im.ports  in  these 
circumstances  will  continue  to  be  the 
right  to  seek  an  injunction  against 
importation  from  a  district  court  or  an 
exclusion  order  from  trie  U.S. 
International  Trade  Commission 

(usrrcv 

EFFECTIVE  DATE:  The  withdrawal  is 

effective  on  July  14, 1993. 

FOR  FURTWER  INFORMATION  CONTACT: 

TimcLhy  P  Trainer,  Intellectual 
Property  Rights  Branch  (202-482-6960). 

SUPP1.EMENTARV  INF0RMA110N: 
Background 

The  Serr^iconductor  Chip  Protection 
Act  of  1984,  as  amended,  17  U.S.C.  901- 
914.  (the  .^ct)  proviaes  for  protection  of 
mask  works  that  are  fixed  m 
semiconductor  (ii;p  products.  A  mask 
work  is  defined  as  a  series  of  r-rlated 
images,  hov%ever  fixed  or  encoded,  that 
represent  the  lliree-dimensional  patt«ms 
in  the  layers  of  a  semiconductor  uiip  It 
is  fixed  in  a  senuronductor  chip 
product  when  its  embodime.it  in  the 
product  IS  sufficiently  permanent  or 
stable  to  permit  the  mask  work  to  he 
pt-rceived  or  reproduced  from  the 
product  for  a  period  of  more  than 
transitory  duration. 

The  ouTier  of  a  registered  mdsk  work 
has  the  exclusive  nght,  under  1"  USC 
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905,  to  reproduce  it  and  to  import  and 
distribute  a  semiconductor  chip  product 
:n  which  the  mask  work  is  embodied. 

Under  17  U.S.C.  910(c).  the  Secretary 
of  the  Treasury  was  empowered  to  issue 
regulations  for  the  protection  of  the 
ri^ts  of  mask  work  owners  with  respect 
to  infringing  importations.  Under  the 
Act,  these  regulations  may  reqvure,  as  a 
condition  of  the  exclusion  of  articles 
from  the  United  States,  that  the  person 
seeking  exclusion  take  any  one  or  more 
of  the  following  actions: 

11)  Obtain  a  court  order  enjoining,  or 
an  order  of  the  U.S.  International  Trade 
Commission  (USITC)  luider  section  337, 
Tariff  Act  of  1930  (19  U.S.C.  1337), 
excluding,  importation  of  the  articles; 

(2)  Furnish  proof  that  the  mask  work 
involved  is  protected  under  17  U.S.C. 
905  and  that  importation  of  the  articles 
would  infringe  the  rights  of  the  mask 
work  owner;  and/or 

(3)  Post  a  surety  bond  for  any  injury 
that  might  result  if  the  detention  or 
exclusion  proves  to  be  unjustified. 

In  a  final  rule  document  published  in 
the  Federal  Register  on  October  21, 
1987  (5^  FR  39217).  Customs 
considered  all  three  of  the  options  for 
the  protection  of  the  mask  work  owner's 
rights,  and  decided  to  proceed  under 
option  (1).  Section  12.39  of  the  Customs 
Regulations  (19  CFR  12.39)  was  duly 
amended  to  add  a  new  paragraph  (d), 
requiring  that  persons  seeking  exclusion 
of  infringing  semiconductor  cnip 
products  first  obtain  a  court  order 
enjoining,  or  an  order  of  the  USITC 
excluding,  importation  of  the  articles. 
Exclusion  orders  issued  by  the  USITC 
would  be  enforceable  under  §  12.39(b), 
Customs  Regulations  (19  CFR  12.39(b)). 

However,  on  October  4. 1989, 
Customs  published  in  the  Federal 
Register  (54  FR  40882),  a  notice  of 
proposed  rulemaking  soliciting  pubUc 
I  omment  on  proposed  amendments  to 
the  Customs  Regulations,  which,  in 
pnncipal  part,  would  have  enabled  the 
owner  of  rights  in  a  mask  work  to  obtain 
the  assistance  of  Customs  in  preventing 
pirated  chips  from  being  imported  into 
the  United  States.  This  remedy  would 
have  been  in  addition  to  the  mask  work 
ovNiier's  option  to  request  Customs  to 
enforce  an  order  from  a  court  or  the 
USITC,  Furthermore,  under  the 
proposed  ralemak_ng,  Customs  would 
have  been  empowe.-ed  to  seize  articles 
on  Its  own  initiative  which  in  its  view 
were  clearly  infringing  the  exclusive 
rights  of  the  owmer  of  a  protected  mask 
work. 

Discussion  of  Comments 

Ten  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  Several  commenters 


strenuously  objected  to  the  proposed 
amendments,  and  none  of  the  comments 
favored  seizures  by  Customs  on  its  own 
initiative.  The  commenters  generally 
questioned  how  a  district  director  of 
Customs  would  determine  the  existence 
of  a  clearly  infringing  article,  and 
further  asserted  that  Customs  lacked  the 
essential  expertise  to  make  such 
determinations  on  its  own.  A  number  of 
these  commenters  were  also  concerned 
that  ex  parte  seizures  by  Customs  would 
pose  a  serious  risk  of  economic  injury 
resulting  from  the  detention  of 
shipments  while  Customs  investigated 
whether  mask  work  infringement  in  fact 
existed. 

In  addition,  the  commenters  generally 
were  opposed  to  the  proposed 
procedures  to  be  followed  when  the 
district  director  suspected  that 
importations  of  infringing  mask  works 
were  taking  place.  Some  commenters 
believed  that  the  proposal  violated  both 
the  General  Agreement  on  Tariffs  and 
Trade  as  well  as  the  U.S. -Canada  Free 
Trade  Agreement  because  it  would 
imduly  burden  and  restrict  imports. 
Specifically,  it  was  stated  that  a  mask 
work  owner  under  the  proposal  could 
disrupt  imports  for  a  long  period  and 
with  little  risk.  Similarly,  some 
commenters  thought  the  proposal  did 
not  meet  due  process  requirements. 

Moreover,  since  the  passage  of  the  Act 
in  1984,  Customs  is  aware  of  only  one 
case  brought  thereunder  involving 
protection  of  mask  works  and  that  case 
was  against  a  domestic  producer. 

It  is  believed  that  the  comments 
submitted  point  out  |>ersuasive  reasons 
militating  against  adoption  of  the 
proposal,  and  that,  on  balance,  the 
current  regulations  appear  to  be 
sufficient  to  reasonably  ensure 
enforcement  of  the  Act,  while  meeting 
the  overall  concerns  of  the  trade. 

Withdrawal  of  Propo-^al 

In  view  of  the  foregoing,  and  after 
consideration  of  the  comments  received 
and  further  review  of  the  matter. 
Customs  has  determined  to  withdraw 
the  notice  of  proposed  rulemaking 
pubUshed  in  the  Federal  Register  on 
October  4, 1989  (54  FR  40882). 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  Branch, 
U.S.  Customs  Service.  However. 


personnel  from  other  offices 
participated  in  its  development. 
G«OT^  J.  WeiM, 
Cominissioner  of  Customs. 
Approved;  Juno  25, 1993. 
Ronald  K.  Noble. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  93-16663  Filed  7-13-93;  8;45  am) 
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[Docket  N      R-93-1636;  FR-3021-P-01) 

'^  ered  Pricing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  section  330(a)  of  the 
CranMoD-Gonzalez  National  Affordable 
Housing  Act  which  added  a  new  section 
203(t)  to  the  National  Housing  Act.  This 
section  prohibits  a  variation  in  mortgage 
charge  rates  that  exceeds  two  percent  for 
FHA  insured  mortgages  made  by  a 
mortgagee  on  dwellings  located  within 
an  area.  The  purpose  of  the  rule  is  to 
eUminate  a  mortgagee's  discriminatory 
pricing  of  FHA  insured  mortgages  in  a 
particular  area  that  would  either 
discourage  home  purchases  or  place  an 
unfair  burden  of  costs  on  the  borrower. 
DATES:  Comment  due  date:  September 
13. 1993. 

ACDBESSES:  Interested  persons  are 
... ,  •'jc  :c  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410. 

Communications  should  refer  to  the 
above  Docket  Number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m  weekdays  at  the  above  address. 

FQR  RJB"^HE,R  INFORWA"''C*i  CnN":iCT: 

Wiiiiam  rieyman,  JJirecior,  Uiiice  of 
Lender  Activities  and  Land  Sales 
Registration,  Department  of  Housing 
and  Urban  Development,  room  9146, 
451  Seventh  Street  SW„  Washington, 
DC  20410,  Telephone  Number  (202) 
708-2700;  TDD  telephone  number  (202) 
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708-4594  (Th«i«  ar"  r,o*  toll-free 
numbers  ) 

SUPPtEVENTAflY  INFORMATION: 

I  Introduction  | 

Section  330(a)  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Art  (Pub.  L  i:]l-625,  approved 
November  28. 1990).  amended  section 
203  of  the  National  Housing  Act  (NH.\) 
tu  add  <j  new  subsection  (t).  Section 
3301  a)  IS  BQ^itl«l  "Limitation  on  Tiered 
Pricir.^  Pr^:  f  ::cs."  The  new  provision 
restricts  "tiered  priang  '  of  single  family 
FR,\-in$ur©d  mortgages  "Tiered 
Pricing"  occurs  whe.T  a  mortgagee  varies 
its  charges  for  the  same  type  of  mortgage 
in  the  same  area,  usually  based  an  the 
amount  (principal)  of  the  loan. 

Under  section  203(t)  of  the  NHA.  no 
mortgagee  may  make  or  hold  FHA 
insured  mortgages  if  the  customary 
lending  practices  of  such  mortgagee,  as 
determined  by  HUD.  provide  for 
variations  of  mere  than  two  percentage 
points  in  the  mortgage  charge  rate  based 
on  interest  rate,  level  of  discount  points, 
loan  origination  fees,  or  any  other 
amount  charged  to  a  mortgagor  with 
respect  to  a  mortgage  made  by  sudi 
mortgagee  within  a  designated  area. 

As  part  of  the  tiered  pricing  provision, 
section  203(0  is  designed  to  ensure  that 
HUD  will  examine  the  performance  of 
FHA  approved  mortgagees  in  meeting 
the  lending  needs  of  the  community  in 
which  they  do  business,  with  respect  to 
residential  lending  (including 
neighborhoods  of  predominately  low  or 
moderate- income  or  minority  famihes). 
The  section  is  concerned  with  lending 
practice*  that  may  unfairly  allow  for 
minimum  loan  limits  and  fees  being 
charged  that  are  often  higher  for  smaller 
loans  than  for  larger  loans,  and  which 
may  disadvantage  FHA  homebuyers 
•.•■•ho  are  pr^  iTr.;-a*ely  of  low  or 
r-.^derate-irrjon-e  or  who  are  minorities. 

In  defining  the  maximum  allowable 
variation.  HUD  assumes  that  section 
2Q3(t)  prohibits  the  mortgagee  from 
exceeding  or  varying  by  more  than  tivo 
percentage  points  the  mortgage  charge 
rate  for  any  given  loans  within  the  same 
-rark"'  conditions  and  similar  interest 
rates  Thus,  one  example  of  a  set  of 
loans  grouped  for  comparison  would  be 
all  the  section  203(b)  loans  offered  on  a 
given  day  or  other  time  period,  given 
the  same  market  conditions  and  interest 
rate  ^  Section  203(k)  loans  would  be 
co.r  i  ir-"i  in  a  similar  manner.  A 
compar.'^'jr'  of  loariS  would  indicate 
whether  a  p^.ri:  :>.-  ^'  of  loans  with 
similar  in'er^x;*  .-e'^s  -vould  exceed  the 
permitted  'v.-o  per*  »r."-i4e  point 
vi-iaticn  in  m^rt^agt;  r.r;arges. 


Wh''*"  'hft  n*>p«'^ment  believes  that 
thi.s  T.lrt  lAiil  :-o\"dn  a  clear  public 
be:-.^-!-  u  acKnowltniufs  that  ar^'uments 
can  r;e  made  that  the  simple  test  for  the 
two  peiUBtegi  point  variation  would 
not  accoaiit  for  all  qiiesticjnabie 
statistical  variation .s  .and  the  true 
discriminatory  practices  that  may  go 
undetected.  While  there  may  be  other 
tests  which  can  measure  the  two 
percentage  point  variation,  it  is  also  true 
that  HUD  must  create  some  standard 
that  would  be  easily  understood  for  a 
variety  of  groups,  e.g.,  the  loan  officer. 
HUD  Field  Office  personnel  etc.,  and 
also  be  consistent  with  the 
congressional  statute.  In  developing  the 
final  rule.  HUD  will  analyze  public 
comments  and  all  other  available  data  to 
assiire  the  effectiveness  and  efficiency 
of  the  final  rule. 

Q.  Proposed  Rule 

7 .  Programs  Covered 

Section  203(t)  only  applies  directly  to 
mortgages  insured  under  programs 
authorized  by  section  203  of  the  NRA, 
such  as  the  section  203(b)  or  section 
20  3  (k)  programs.  The  proposed  rule 
would  expand  the  restriction  of  section 
203(t)  to  all  FHA  single  family  mortgage 
insurance  programs,  although  not  all 
programs  will  be  compared  together  for 
purposes  of  determining  the  variation 
between  mortgage  charge  rates.  Because 
the  proposed  rule  would  affect  the 
lending  practices  under  many  programs, 
it  would  amend  the  mortgagee  approval 
regulations  at  24  CFR  part  202 
(Approval  of  Mortgagees)  instead  of 
amending  the  specific  program 
regulations  for  individual  programs. 

2.  Customary  Lending  Practices 

Paragraph  (a)  of  a  proposed  new 
§  202.20  would  describe  what  the 
Department  would  consider  as  part  of 
customary  lending  practices  in 
connection  with  implementing  the 
tiered  pricing  rule.  Although  it  is 
generally  understood  what  is  meant  by 
customary  lending  practices  within  the 
industry,  for  piu^joses  of 
implementation  of  this  regulation,  HUD 
wishes  to  clarify  the  following: 

(1)  In  cases  where  a  loan 
correspondent  is  in  violation  of  the 
tiered  pricing  restrictions.  HUD  would 
hold  the  sponsor  of  the  correspondent 
and  the  loan  correspondent  both 
responsible  for  the  correspondent's 
actions  and  consider  the  loan 
correspondent's  mortgages  as  part  of  the 
sponsor's  customary  lending  practices. 
By  holding  both  sponsor  and 
correspondent  accountable,  HUD  will 
most  effectively  regulate  those  directly 
responsible  for  tiered  pricing.  If  a 


mortgagee  has  arranged  prior  to  closing 
to  fund  and  purchase  fl  mort.gage  closed 
by  another  mortg.5gee,  HUD  will 
:  or.sider  the  mortgage  as  part  of  the 
nistomary  lending  practices  of  both 
mortgagees.  e%'en  when  they  do  not  have 
a  fonnal  relationship  as  loan 
coFfHspondent  and  sponsor 

(2)  HITD  will  study  both  clo:>ei1  Hi  A 
insured  loans  and  rejected  applications 
for  insured  loans  to  determine  whether 
tiered  pricing  occurred,  which  would 
result  in  precluding  low  or  moderate- 
income  or  minority  mortgage  applicants 
from  purchasing  a  home.  Conventional 
and  V.A  mortgages  vs-:!!  not  be 
considered 

(3)  HUD  will  s'uuv  any  practices  by 
the  mortgagee  that  will  ultimately  a^ct 
the  cost  to  the  borrower.  In  addition  to 
HUD's  review  of  the  cos*s  and  fees 
passed  to  the  potential  mortgagor,  the 
Department  will  re".iew  any  practices 
that  pass  costs  and  charges  to  the  seller. 
which  would  ultimately  affect  the  price 
and  the  potential  m.ort.gagor's  abiUty  to 
afford  the  morigpgo;  ar.o, 

(4)  HUD  will  consider  any  practices 
by  the  mortgagee  that  increase  the  costs 
inctirred  by  the  mortgagor  to  be  a  part 
of  customary  lending  practices,  subject 
to  review  by  the  statute  and  this 
regulation. 

For  mortgages  with  identical  interest 
rates,  paragraph  (c)  of  proposed  §  202.20 
would  allow  f.or  a  variation  up  to  two 
percentage  points  in  the  mortgage 
charge  rate  for  only  those  fees  imposed, 
and  costs  incurred  b\  the  lender  during 
the  loan  process.  The  lender  would  be 
required  to  fully  document  the 
ju;.tir   -Mem  for  *he  variation  in 
mortfTiigf'  {.hargfs.  There  would  be  no 
variations  allowed  except  for  those  that 
would  be  noted  in  paragraph  (a)  of 
§202.20 

3.  Designated  Geographic  Areas 

Paragraph  (b)  of  proposed  §  202.£0 
would  extend  the  definition  of  "area"  as 
srtt  forth  in  section  2n3{b){2)  of  the  NHA 
in  order  to  fully  implement  tiie 
intentions  of  section  2n3(t)  In  defining 
the  "area,"  section  2C3rbK2)  of  the  NHA 
is  cited  m  section  203(ti  ?.5  the  basis  for 
determining  the  designated  geographic 
areas.  In  applying  section  2C2 (b)(2). 
however,  the  geographic  standard 
provided  is  applicable  only  to  those 
areas  categorized  as  high  cost  areas.  For 
purposes  of  measuring  "tiered  pricing," 
the  designated  high  cost  areas  would  be 
inapplicable  in  those  are.?s  not 
designated  high  cost,  which  would  most 
Ukely  be  rural 

In  those  rural  or  non-h'.gh  cost  areas, 
a  diderent  standard,  other  than  that 
established  in  sriction  203fb)(2),  would 
be  necessary  L:  those  locations  outside 
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a  high  cost  area  determined  by  HIJD 
under  the  NHA.  the  geographic  area 

would  be  iirr.-'ed  'o  hhe  lurisdiction  of 
•;-.«•  local  HIJD  Field  Office. 

4.  Mortgage  Charges 

Parigraph  [c]  of  proposed  §  202.20 

wou'  i  ir"  re  mortjjgge  charges  as  any 
chari;t'  t  j-;--,.;;.-^!  ...ir  imposed  at  the 
discretioa  of  the  mortgagee.  Some 
obvious  mortgage  charges  include 
interest  rate,  discount  points  and  loan 
origination  fees  However.  HUD  would 
not  restrict  itseif  to  the  review  of  those 
three  items.  Thy  department  would 
renew  any  entries  that  could  have  been 
manipi:'a;evl  a:  !„rder  the  control  of  the 
mon^d^e^ 

5.  /ntc^rest  Hate 

Paragraph  (d)  of  proposed  §  202.20 
would  reauire  the  mortgagee  to  offer 
every  manteting  package  available, 
which  would  include  all  interest  rate 
and  discount  point  combinations,  for 
the  mortgagor's  selection.  A  mortgagee 
may  not  direct  mortgage  appUcants  to 
any  specific  interest  rate  category  on  the 
basis  of  loan  size. 

6.  Mortgage  Charge  Rate;  Determining 
Excess  Variations 

The  mortgage  charge  rate  would  be 
described  in  paragraph  (e)  of  §  202.20. 
Paragraph  (fl  of  §  202.20  would  describe 
how  HUD  would  determine  if  a 
mortgagee's  charges  violated  the  tiered 
pricing  two  percentage  point  variation. 
HUD  will  use  the  mortgage  charge  rate 
(MCR)  as  the  computational  basis  for 
determining  whether  tiered  pricing 
occurred  in  a  gi\'en  area.  HUD  will 
always  consider  loan  origination  points 
and  discount  points  allocated  to  a 
mortgagor's  loan  package  at  a  particular 
interest  rate.  HUD  will  also  review  other 
charges  or  fees  for  which  typically  the 
mortgagee  exercises  discretionary 
control  regarding  the  cost  passed  to  the 
mortga^r. 

In  all  circimstances.  HUD's  review. 
beyo::d  ihd  specific  rates  and  points 
previously  mentioned,  would  be 
conducted  to  determine  whether  the 
mortgagee  has  violated  the  rule  or  used 
lending  practices  to  circumvent  the 
intent  of  the  statute  and  rule.  Beyond 
the  review  of  points  charged.  HUD 
would  require  Inspection  of  the  records 
of  the  mortgagee  r^arding  other  charges 
imposed  by  the  lender,  which  may 
nd'ca'^-  fer-s  based  mainly  on  the 
:;:..;unt  ipr;:.cjpa;;  of  the  loan;  this 
i.^sptv::!*!!!  wouid  include  any 
documents  pro'-essed  in  the  ordinary 
course  of  hus;ntss 

Because  al'  rr..-.r.:^a^:f  .jans  would  be 
grouped  by  Sitn;laj  ioai:  types,  including 
similar  interest  rates,  and  loan 


origination  charges  would  be  a.ssumed 
to  bf  at  the  highest  penr.is.si bit-  h-vmI  in 
all  cases,  the  ai;i...ai  test  fur  V:if  ''.<:. 
percentage  p-,::.;  v,i...-..;',  ,;;  w,,,  ,_;t-:.«;nd 
on  •:>>  (i;si  -  ,:.:  :;C!::S  offered  to  the 
mortgagor  ij  Uiere  are  not  other 
mortgage  charges.  HUD  regards 
excessive  variation  in  points  as  the  most 
likely  source  of  illegal  tiered  pricing.  A 
review  of  the  mortgagee's  records  could 
inchide  other  factors,  in  order  to  make 
a  final  determination  regarding  the 
mortgagee's  compliance  with  the  statute 
and  regulations. 

Other  factors  in  the  review  include: 
(1)  Flat  fees,  defined  as  standard  fees 
unilaterally  charged  to  all  mortgage 
applications,  which  are  not  appUed  in  a 
discriminatory  fashion  to  include 
discrimination  on  the  basis  of  race, 
color,  religior.   st  x,  national  origin, 
familial  status  or  Handicap;  and,  (2) 
percentage  fees  which  do  not  vary  by  (i) 
loan  amount  and  (ii)  the  p«x:entage 
charged  by  the  mortgagee  at  any  point 
in  time  for  the  same  loans.  While  these 
flat  fees  and  percentages  are  not 
expecteo  ; .    .e  an  important  cause  of 
illegal  t.^rt:  1  oncing,  they  should  not  be 
appUed  m  a  ruaaner  that  lends  to 
variation  in  mortgage  charge  rates  that 
exceed  the  allowable  two  percentage 
point  variation. 

7.  Mortgage  Types 

Paragraph  (g)  of  §  202.20  would 
discuss  the  mortgage  types  that  would 
be  categorized  into  distinct  groups  for 
tiered  pricing  analysis.  Given  similar 
characteristics,  including  risks, 
mortgages  would  be  grouped  according 
to  type  and  interest  rate.  For  example, 
fixed  rate  mortgages,  graduated  pajmaent 
mortgages,  and  adjustable  rate 
mortgages  would  be  separated  because 
of  the  distinct  risk  characteristics  of 
each  type. 

In  addition  to  types  of  interest  rate 
calculations,  mortgages  would  also  be 
grouped  according  to  their  granting 
authority  under  the  NationaJ  Housing 
Act.  For  example,  all  mortgages  insured 
pursuant  to  section  203(b)  of  the  NHA 
would  be  analyzed  according  to  interest 
rate  and  method  of  calculation.  The 
Department  has  df  ermined  that 
condominiu.';.s  insurf  d  pursuant  to 
section  234(c)  of  the  NHA  would  also  be 
included  in  the  sectio.%  ZUovb)  group. 
Although  Mortgagee  Letter  91-6 
required  section  223(e)  mortgages 
(Housing  in  older  declining  urban  areas) 
to  be  considered  as  a  separate  risk,  the 
Department  has  determined  that 
mortgages  insured  under  •ection  223(e) 
of  the  NHA  will  ako  be  included  in  the 
section  203(b)  type  mortgages  for 
purposes  of  tiered  pricing  analysis. 


Other  distinct  Rro!ti>s  w^uld  i'^r!ude 
Home  Fxji.rv  (.(yrvws.a::  M'ir>!:<K"< 
under  !.^*t  ucr.  2'  '>  „•*  'ri**  \-i-  i-- 

Rehabii: ':::.' ■;■  Homf  '.l-  ,-t^,;:„:'A    .:i.^; 

under  St«-t!,;;r>  .:"iji»„,  i<i  •'it-  \i'.\  The 
Departn.Hnr  ;s  :.*,'-;iru;a:  .\  .hierested  in 
commeii'.s  i-'-rr,  !;:♦:*  nvir tape  industry 
on  othfe"  *v:,».-s  [>*  r':;i;-i;;iv;:H«.  that  may 
need  spt^^.-.,      nsi.ifii'    .:  according  to 
peculiar  risks  uocoramon  mth  sectiocM 
203(b).  234(c).  223(e).  203(k)  and  255  of 
the  National  Housing  Act. 

8  Recordkeeping 

Paragraph  (h)  of  proposed  §  202.20 
would  discuss  recordkeeping 
requirements  of  the  mortgagee.  In  order 
to  determine  whether  the  two 
percentage  point  vanation  test  has  beao 
violated.  HUD  wotild  require  the 
mortgagee  to  maintain  records  on  all 
pricing  information.  In  addition, 
mortgagees  would  be  expected  to 
maintain  a  file  for  each  mortgage 
apphcation.  regardless  of  final  status. 
e.g.,  application  through  settlement  or 
rejection,  for  a  minimum  of  two  years. 
HUD  would  need  these  records  to  assess 
the  variation. 

This  recordkeeping  and  record 
maintenance  requirement  does  not 
entail  a  new  information  collection 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U  S.C.  3501- 
3520).  The  information  necessary  for 
HUD  to  make  an  assessment  is  already 
being  collected  under  0MB  control 
numbers  2502-0265  and  2502-0059. 

in.  Imp'tvfiti  ntatiur;  tif  '^■I'f  TioB  539(a)  of 
the  NatH»n<u  Housing  Act 

Section  330(b)  of  the  Nadonal 
Affordable  Housing  Act  (Public  Law 
101-625)  adds  a  new  section  539(a)  to 
the  National  Housing  Act  (NHA)  that 
requires,  among  other  things,  that  the 
Secretary  establish  a  procedure  whereby 
any  person  may  file  a  request  for  a 
determination  on  whether  a  mortgagee 
is  in  comphance  with  the  new  section 
203  (t)  as  well  as  certain  other  provisions 
of  the  NHA  that  prohibit  minimum  loan 
amounts  for  insured  mortgages.  The 
Secretary  must  also  establish  a 
procedure  to  inform  each  requestor  of 
the  disposition  of  its  request  for 
determinatioo  of  any  request  referred  to 
the  Mortgagee  Review  Board  for  action. 

On  July  22, 1991.  HUD  pubUshed,  at 
56  FR  33455,  a  notice  setting  forth  the 
procedure  for  filing  a  request  for 
determination  of  compUance  of  section 
203(t).  It  stated  that  the  address  to  be 
used  when  submitting  a  request  is  the 
Department  of  Housing  and  Urban 
Development,  Office  of  Lender 
Activities  and  Land  Sales  Registration. 
451  Seventh  Street.  SW..  room  9146. 
Washington,  DC  20410.  The  Notice 
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further  stated  that  each  request  must 
include  the  name  and  address  of  the 
mortgage*  involved  In  addition,  a 
requestor  must  incluae  a  complete 
explanation  of  the  circumstances  and 
the  mortgagee  s  practices  to  Lhe  pxtent 
showm.  including  any  documented 
evidence,  sucii  as  advertisements,  HUD- 
1  Settiemient  Statements,  sales  contracts, 
or  other  re'ievan*  documentation  that 
would  expedite  the  Department's  review 
and  determination. 

Since  publication  m  July,  1991,  the 
Department  has  not  received  any 
requests  for  a  determination  of 
compliance  'under  this  procedure. 

Although  section  330(b)  of  the 
National  Affordable  Housing  Act 
requires  that  the  July  22,  1991  Federal 
Register  notice  be  followed  by  a  fin.3i 
regulation,  the  Departm.ent  believes  that 
promulgation  of  a  permanent  regulation 
would  be  prema'cre  '^"til,  with  the 
benefit  of  public  comment,  a  final  rule 
IS  pubhshed  implementing  section 
203;t)  of  the  N'HA  HTJD  expects  the 
final  version  of  this  rule  to  incorporate 
tiie  contents  of  the  July  22, 1991  Federal 
Register  notice  but  specifically  invites 
pubhc  com.ment  on  its  current 
procedure  in  light  of  the  section  203(t) 
im,plem.enting  provisions  proposed  in 

rV'.  Procedural  Rf<}uirements 

This  rule  does  not  constitute  a  "major 
rule    as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17.  1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
m.iilion  or  more;  (2)  cause  a  major 
increase  m  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

1  Ass'.starxe  Sumbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  num.bers  are: 
14  108,  14  \\7'\A  119, 14  120.  14.121, 

14  122,  14  12.3,  and  14  133 

2  Regulatcry  Flexibility  Act 

Under  5  US  C.  SOSfbl  'the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economiic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  rule  would 
'mpose  no  mandatory  requirements;  it 


would  merely  ensure  that  FHA 
mortgagees  would  not  discriminate 
against  FHA  mortgagors  with  low 
principal  loans. 

3.  Executive  Order  12612,  Federalism    ^ 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
"federalism  implications"  within  the 
meaning  of  the  Order.  The  rule  does  not 
alter  existing  relationships  between  the 
Department,  State  and  local 
governments  and  the  private  sector. 

4.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  so  of  this  proposed  rule 
do  not  have  the  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being 
within  the  meaning  of  the  Order.  The 
"tiered  pricing"  rule  serves  primarily  as 
a  tool  for  prohibiting  discrimination 
against  mortgagors  who  apply  for  low- 
principal  loans. 

5.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (42  U.S.C.  4332)  the  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  through  Friday, 
7:30  a.m.  imtil  6  p.m.  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  IX  20410, 

6.  Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1424  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382,  24405)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement, 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  part  202  would 
be  amended  to  read  as  follows: 


PART  202— APPROVAL  OF  LENDERS 
AND  MORTGAGEES 

1  The  authority  citatjon  for  24  CFR 
part  202  would  be  revised  to  read  as 
follows: 

Authority;  12  U.S.C.  1703, 1709.  and 
1715b;  42  U.S.C.  3535(d). 

2  Part  202,  subpart  B,  would  be 
amended  by  adding  a  new  §  202.20  to 
read  as  follows: 

§  202.20    Tiered  pricing. 

(a)  Customary-  hr.ding practice.  The 
customary  lending  practices  of  a 
mortgages  for  its  FHA  insured  single 
family  mortgages  shall  not  provide  for  a 
variation  m  mortgage  charge  rates  that 
exceeds  two  percentage  points  for  a 
mortgage  type.  The  two  percentage 
point  restriction  shall  apply  for  insured 
mortgages  of  the  same  loan  type  with 
identical  interest  rates  made  by  the 
mortgagee  on  dwellings  located  within 
an  area.  Any  variations  in  the  mortgage 
charge  rate  up  to  two  percentage  points 
must  be  based  on  actual  variations  in 
fees  or  cost  to  the  mortgagee  to  make  the 
loan.  Fees  or  costs  miust  be  fully 
documented  for  each  specific  loan. 

(b)  Geographic  orea.  For  purposes  of 
this  section,  an  area  is: 

(1)  A  geographic  area  used  by  HUD  to 
determine  mortgage  amounts  under 

§  203,18b  of  this  chapter;  or 

(2)  The  geographic  areas  served  by  a 
HUD  field  office  excluding  any  area 
included  in  paragraph  (b)(1)  of  this 
section. 

(c)  Mortgage  charges.  Mortgage 
charges  include  any  charges  under  the 
control  of  the  mortgagee  and  not 
collected  for  the  benefit  of  third  parties, 
including,  but  not  limited  to  discount 
points,  and  loan  origination  fees. 

(d)  Interest  rate.  Whenever  a 
mortgag-^e  offers  a  particular  interest 
rate  for  a  mortgage  type,  it  may  not 
restrict  the  availabihty  of  the  rate  on  the 
basis  of  the  principal  amount  of  the 
mortgage,  A  mortgagee  m.ay  not  direct 
mortgage  applicants  to  any  specific 
interest  rate  category'  on  the  basis  of 
loan  size, 

(e)  Mortgage  charge  r-i'e  The 
mortgage  charge  rate  is  defined  as  the 
amount  of  mortgage  changes  for  an  FHA 
insured  mortgage  expressed  as  a 
percentage  of  the  initial  principal 
amount  of  the  mort.gage. 

(f)  Determining  excess  variations.  The 
amount  of  variation  in  m.ortgage  charge 
rates  for  a  mortgage  type  is  determined 
by  comparing  all  mortgage  charge  rates 
offered  by  the  mortgagee  for  the 
mortgage  type  for  a  designated  day  or 
other  time  period,  including  mortgage 
charge  rates  for  all  actual  mortgage 
applications. 
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(g)  Mortgage  type-  A  mortgage  typ«, 
for  purposes  of  paragraphs  (aj  and  (f)  of 
this  section,  wiU  include  tnose  groups 
of  mortgages  that  are  cio«e":y  parallel  in 
important  rsk  charactenstics.  The 
Secretary  may  develop  standards  and 
definitions,  regarding  risk 
characteristics  for  purposes  of  tiered 
pricing  analysis  under  this  section. 

(h)  Recordkeeping.  Mortgagees  are 
required  to  maintain  records  on  pricing 
information,  satisfactory  to  the 
Secretary,  that  would  allow  for 
reasonable  inspection  by  HUD  for  a 
period  of  at  least  two  years. 
Additionally,  mortgagees  are  required  to 
maintain  racial,  ethnic,  and  gender  data 
required  under  the  regulations 
implementing  the  Home  Mortgage 
Disclosure  Art- 
Dated:  June  15. 1993. 
\ico'a«  P  RptsuiRK, 

Assisior.l  S-acDBtaryJor  Housing-Federal 
Housing  CommisuoneT. 
(FRDoc.  9"-  •:^*  ;'  p—d  7-13-93;  8:45  ami 
BiujNO  cooe  oc-  r-M 


CECARTMEKT  OF  DEFENSE 

D.-^panT-,£-nt  o'  ine  Ai'.Tiy 
Corps  0*  Enginee-s 
33  CFf^  Pa'A  Zsi 

riest',c1fc.d  Area.  No^^n  an<i  Soiithwest 
B'anch,  8acK  Ri*8.',  Hampion,  VA 

AGENCY:  US,  Army  Corps  of  Engineers, 

DoD. 

ACTiCN:  Notice  of  proposed  rulemaking. 

suMVtAflY:  The  U.S.  Army  Corps  of 
Hagineers  proposes  to  establish  a  naval 
restricted  area  in  the  waters  of  the  Back 
River,  a  tributary  of  the  Chesapeake  Bay. 
The  proposed  restricted  area  is  located 
offshore  of  the  Langley  Air  Force  Base. 
The  restricted  area  is  needed  to  protect 
Government  property  and  personnel 
and  prevent  unauthorized  entry  by  the 
public  into  the  area.  All  vessels  will  be 
prohibited  from  entering  the  restricted 
area  wilhout  permission  from  the 
Commanding  Officer  of  the  Langley  Air 
Force  B?-S9. 

DATES:  WnttciH  ccmments  must  be 
>i!hx:t'ed  on  or  before  August  13,  1993. 
ADDPESSES:  HQUSACE,  .\ttn:  CECVV- 
OR,  Washington.  'JC  :f).n;-'nnc 
FOR  PJEfTWER  INFORMATION  CONTACT. 
Vir,  Riok  Henderson  ot  s8C-;  4h1  -7652 
nr  Mr.  Rsiph  Eppard  at  (202)  272-1783. 
SUPPIEMENTARV  INFORMATION:  The 
;_  ;rT:r",and',ng  Officer,  Langley  Air  Force 
Base,  Langlav,  \  :-    -ia.  ha?  requested 
that  ths  Corps  e.st:!^..j.h  a  restricted  area 


in  the  waters  of  the  Bacit  'tLver  pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (33 
U.S.C.  1)  and  section  XIX  of  the  Army 
Appropriations  Act  of  1919  (33  U.S.C. 
3).  Thp  rp<t"r*^  a-^a  will  extend  out 
from  t;  '  >.:.'':  :  ^    f  the  Langley  Air 


*  V  35  yards.  The 
to  provide 
h  J  se  by 

A :  '^rfront  to  all 
«dby  or 


Force  Bi^*^  -;  :  -*  ■*■;:-; 
restrictea  area  is  i;ee( 
security  for  the  Air  F 
preventing  er)"%  v's 
vessels  exccp'  :h<.>n  ; 
utilized  by  the  State  of  Virginia  to  work 
in  the  oyster  grounds  located  within  the 
restricted  area  and  city.  State  and 
Federal  law  enforcement  vessels. 
Vessels  working  the  oyster  grounds  will 
be  required  to  notify  Langley  Air  Force 
Base  Security  OfBce  personnel  in 
person  or  by  telephone  prior  to  entering 
the  area  and  raey  be  required  to  register 
with  the  base  commander  on  an  annual 
basis. 

Economic  As*- ' «» -n  i-  r  i  .-  ,  d  *  «rtification 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  accordingly, 
the  provisions  of  Executive  Order  12291 
do  not  apply.  These  rales  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  wrhich 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 
small  governmental  jurisdictions). 
These  regulations,  if  approved,  may 
have  a  minimal  impact  on  individuals 
and/or  small  businesses  engaged  in 
work  associated  with  oyster  ground 
leases  in  the  area.  However,  Siese 
regulations  will  not  prohibit  their  entry 
into  area,  but  will  require  them  to 
contact  the  base  commander  so  that  any 
vessels  entering  the  restricted  area  are 
identified  by  base  security  personnel. 
There  will  be  no  fees  or  charges 
imposed  by  the  base  commander  for 
registration  or  entry  into  the  area.  This 
will  not  result  in  any  increase  in  costs 
to  those  oyster  planting/harvesting 
concerns.  Accordingly,  the  preparation 
of  a  regulatory  flexibihty  analysis  is  not 
warranted. 

List  of  Sul.ip(  U  in  33  CI  R  "art  334 

Naviga'auii  ^^^atb;/.  TrcuiSportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  proposes  to  amend  Part  334  of 
Title  33  to  read  as  follows: 

PART  334— DANGER  ZONE  AN'D 
RESTRtCTED  AREA  REGULA'^CNS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 


Autboritj:  40  StaL  266  (33  U.S.C  1)  ud 
40  Stat.  892  (33  U.S.C  S). 

2.  Add  a  new  §  334.275  to  read  as 
follows: 

V,  .fl  -'  5 .  r  V    V  A ,  "  fi  s ;,  n  C.  bc  a  ■  ea 

(a)  The  area.  Begxnnuig  at  a  point  on 
the  island  at  the  entrance  to  Tide  Mills 
Creek  in  the  Southwest  Branch  of  the 
Back  River  at  latitude  3r'06'50''  N, 
longitude  076*22'00''  W,  thence  along 
the  shore  of  Langley  Air  Force  Base.  35 
yards  of  the  ordinary  mean  high  water 
(MH\V)  mark,  to  a  point  in  the 
Northwest  Branch  of  the  Back  River  at 
latitude  3r06'40''  N,  longitude 
076°22'55''W. 

(b)  The  regulations.  (1)  No  persons  or 
vessels,  recreational  or  commercial  may 
enter  this  restricted  area  without  the 
permission  of  the  Commanding  Officer. 
Langley  Air  Force  Base. 

(2)  The  Commanding  Officer  shall  not 
prevent  persons  from  fulfilling  their 
legal  obligation  to  the  Commonwealth  of 
Virginia  with  regard  to  oyster  planting 
ground  leases  that  lie  within  the 
restricted  area.  The  Commanding 
Officer  may,  at  his/her  discretion, 
require  those  persons  and  vessels 
working  those  leases  to  register  with  the 
Langley  Air  Force  Base  security  officer 
on  an  annual  basis.  Failure  to  comply 
with  this  request  may  result  in  denial  to 
access  the  oyster  grounds  until  such 
time  as  the  request  has  been  complied 
with. 

(3)  Persons  or  vessels  contracted  with 
or  utilized  by  the  Commonwealth  of 
Virginia  to  work  the  oyster  grounds 
shall  give  verbal  notification  to  the  base 
security  office  prior  to  entering  the 
restricted  area. 

(4)  aty.  State  and  Federal  law 
enforcement  vessels  may  enter  the 
restricted  area  at  any  time  they  deem 
necessary  for  the  enforcement  of  their 
respective  laws. 

(c)  Enforcement.  The  regulations  in 
this  section  shall  be  enforced  by  the 
Commanding  Officer  of  the  Langley  Air 
Force  Base  and  such  agencies  as  he/she 
may  designate. 

Dated;  July  7. 1993. 
John  R.  Brown, 

Colonel,  Corps  of  Engineers,  Executive 

Director  ofCivU  Works. 

[FR  Doc  93-16632  Hied  7-13-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  650 

RIN1S40-A393  1 

Jacob  K.  Javtts  Fellowship  Program 

AGENCv:  Dep'3rt:r.ent  of  Education. 

action:  N'jt.re  of  proposed  n;lemaking. 

SUMmAry;  The  Secretar>'  proposes  to 
amend  the  regulations  governing  the 
Jacob  K.  Javits  Fellowship  Program. 
These  amendments  are  needed  to 
implement  recently  enacted  changes  in 
the  Higher  Education  Amendments  of 
1992.  The  proposed  regulations  would 
increase  the  amount  of  stipends  paid  to 
individuals  awarded  fellowships, 
beginning  with  individuals  who  receive 
their  first  stipend  in  academic  year 
1993-1994;  would  increase  the  amount 
of  payments  made  to  institutions  of 
higher  education  for  each  individual 
awirded  a  fellowship,  beginning  with 
awards  made  for  the  academic  year 
1993-1994,  would  implement  the 
prohibition  on  the  award  of  a  fellowship 
for  study  at  a  school  or  department  of 
divinity:  and  would  implement  the 
special  rule  governing  the  Secretary's 
withdrawal  of  a  fellowship. 
Additionally,  the  proposed  regulations 
would  revise  definitions  and  add 
technical  and  clarifying  changes  to  the 
current  regulations.  This  program 
supports  National  Education  Goal  5 
which  calls  for  adult  Americans  to 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibiUties  of  citizenship. 
DATES:  Comments  must  be  received  on 
or  before  August  13, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Jane  Wrenn.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  3022,  ROB-3, 
W.jshir.iTon.  DC  20:'^:-'2'^.l 

FOfl  n-'RTXER  INFORMATION  CONTACT:  Jane 
Wrenn.  Telephone:  (202)  708-9403. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 

(TDD)  mav  call  ih.e  Federal  Information 
Relay  Ser\-ce  (HRS)  at  1-800-877-6339 
between  8  am  and  8  p.m.,  Eastern  time, 
Monday  rhro'.-£h  Friday 
SUPPLEMENTARY  INFORMATION:  These 

proposed  regulations  would  implement 
part  C  of  title  LX  of  the  Higher  Education 
Amendments  of  1992  (Pub.  L.  102-325), 
enacted  July  23,  1992. 

The  Secretary  is  proposing  to  revise 
existing  regulations  to  conform  to  the 
applicable  statutory  changes  and  to 
make  other  changes  to  improve  the 


administration  and  management  of  the 
program. 

Stipends  §650.42.  The  proposed 
regulations  incorporate  the  statutory 
increase  in  the  stipend  paid  to  a  fellow 
who  is  initially  awarded  a  fellowship 
for  the  academic  year  1993-1994,  or  any 
succeeding  academic  year.  The  stipend 
amount  is  to  be  paid  at  a  level  of 
support  equal  to  that  provided  by  the 
National  Science  Foundation  graduate 
fellowships,  or  the  fellow's 
demonstrated  level  of  financial  need, 
whichever  is  less.  The  proposed 
regulations  clarify  that  the  fellow's 
financial  need  is  to  be  calculated  under 
part  F  of  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended,  in  accordance 
with  the  statutory  provision  requiring 
that  the  fellow's  demonstrated  level  of 
need  be  calculated  in  accordance  with 
measures  of  need  approved  by  the 
Secretary. 

Institutional  payment  §  650.41.  The 
proposed  regulations  provide  for  the 
statutory  increase  in  the  amount  of  the 
institutional  payment  to  an  institution 
of  higher  education  in  which  a  fellow  is 
enrolled.  The  proposed  regulations 
would  add  new  definitions  clarifying 
statutory  and  regulatory  terms.  The 
proposed  regulations  also  govern  the 
situation  in  which  the  institution 
charges  and  collects  from  a  fellow 
tuition  and  other  expenses  required  as 
part  of  the  fellow's  instructional 
program.  In  those  situations,  the 
Secretary  will  deduct  an  equal  sum  from 
the  institutional  payment.  This 
administrative  change  reflects  the 
statutory  provision  governing  this 
situation. 

Intemiptions  of  study  §  650.35.  The 

f>roposed  regulations  provide  that  a 
ellow  may  interrupt  study,  for  up  to  a 
12-month  period,  for  the  purpose  of 
work  or  travel,  or  independent  study 
that  is  supportive  of  the  fellow's 
academic  program  and  approved  by  the 
institution.  The  proposed  regulations 
also  clarify  that  the  fellow  may  continue 
to  receive  payments  during  an 
interruption  of  study  for  travel  or 
independent  study  if  that  travel  or 
independent  study  is  supportive  of  the 
fellow's  academic  program,  and  that  the 
institution  will  receive  a  pro  rata 
paytnent  during  this  period. 

Withdrawal  of  an  offer  of  a  fellowship 
§650.32.  The  proposed  regulations 
provide  procedures  governing  the 
situation  where  the  Secretary  notifies  an 
individual  of  a  fellowship  award  and 
subsequently  determines  that  this 
notification  was  made  based  on 
erroneous  information.  The  proposed 
regulations,  in  accordance  with  the 
statute,  require  that,  in  this  situation, 
the  Secretary  award  the  fellowship 


unless  the  Secretary  makes  a 
determination  that  an  applicant 
submitted  fraudulent  information  on  the 
application. 

Individuals  eligible  for  fellowships 
§630  2  The  proposed  regulations 
incorporate  the  statutory  requirement 
that  only  United  States  citizens  are 
eligible  to  receive  fellowships  for 
doctoral  study  leading  to  an  academic 
career. 

Distribution  and  return  of  funds 
§650  43.  The  proposed  regulations 
clarify  the  procedures  governing  the 
institution's  disbursement  and  return  of 
grant  funds  to  reflect  statutory  changes 
and  to  improve  the  administration  and 
management  of  the  program. 

Duration  of  a  fellowship  §  650.33.  The 
proposed  regulations  clarify  the 
duration  of  a  fellowship,  and  include  a 
limitation  on  the  fellowship  period  for 
the  dissertation  stage  of  the  fellow's 
study.  Dissertation  support  is  limited  to 
24  months  because  the  Secretary 
believes  it  is  a  reasonable  length  of  time 
in  which  to  complete  one,  and  given  the 
current  employment  environment  of  the 
country,  the  Secretary  beheves  this 
limitation  will  discourage  graduate 
students  from  dragging  out  the  writing 
of  the  dissertation  over  a  four-year 
period  in  order  to  continue  to  receive  a 
stipend  payment. 

hiscellaneous.  The  proposed 
regulations  modify  some  definitions, 
add  new  definitions,  and  provide  for 
technical  and  clarify'ing  changes  to  tlie 
regulations. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulator,"  Flexibility  Act  Certification 

Th-"  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
subs'aiitial  number  of  entities.  The 
entities  that  would  be  affected  by  these 
regulations  are  institutions  of  higher 
education  (IHE.s)  receiving  Federal 
fijnds  under  this  program.  The 
regulations  would  impose  only  the 
minimal  requirements  necessary  to 
ensure  the  proper  expenditure  of 
program  funds.  The  regulations  \vould 
not  impose  excessive  regulator}'  burden 
and  would  not  have  a  significant 
economic  impact  on  the  entitips 
iiffected. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  PapoPA-ork 
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ReducUon  Aa  of  ly80  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  tn  rorr,*rpn? 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3022,  ROB-3,  7th  and  D  Streets,  SW.. 
Washington,  DC,  between  the  hoiu-s  of 
8;30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
hoUdays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assfssmrnt  ni  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States, 

List  of  Subjects  m  34  CFR  Part  650 

Colleges  and  universities,  Education, 
Fellowships,  Grant  program.  Reporting 
and  recordkeeping. 

Dated;  July  6, 1993. 
Richard  W.  Riley. 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic"  Assistance 
Number  84.170— Jacob  K.  lavits  Fellowship 
Program.) 

The  Secretary  proposes  to  amend  part 
650  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  title  of  part  650  is  revised  to 

read  as  follows: 

PART650— JACOB  K,   .,AViT3 
FELLOWSHIP  PROGRAM 

2.  The  authority  citation  for  Part  650 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1134,  1134h— 1134k- 

1,  unless  otherwise  noted. 

3.  Section  650.1  is  amended  by 
removing  the  word  "Fellows"  in  the 
heading  and  paragraph  (a)  and  adding, 
in  its  place,  the  word  "Fellowship". 

4.  Section  650.2  is  revised  to  read  as 
follows: 


§5SC.2     Wio  Is  eiiglble  to  rec«:ve  a 
fetlawshtp? 

An  individual  is  ehgible  to  receive  a 
fellowship  if  the  individual — 

(a)  Is  enrolled  at  an  institution  of 
higher  education,  other  than  a  school  or 
department  of  divinity,  in  the  program 
of  study  leading  to  a  doctoral  degree  in 
the  academic  field  for  which  the 
fellowship  is  awarded; 

(b)  Meets  the  eligibility  requirements 
established  by  the  Fellowship  Board; 

(c)  Is  not  ineligible  to  receive 
assistance  under  34  CFR  75.60,  as  added 
on  July  8,  1992  (57  FR  30328,  30337); 
and 

(d)(1)  Is  pursuing  a  doctoral  degree 
that  will  not  lead  to  an  academic  career 
and  is — 

(i)  A  national  of  the  United  States; 

(ii)  In  the  United  States  for  other  ihan 
a  temporary  purpose  and  intends  to 
become  a  permanent  resident;  or 

(iii)  A  permanent  resident  of  the  Trust 
Territory  of  the  Pacific  Islands;  or 

(2)  Is  piu^uing  a  doctoral  degree  that 
will  lead  to  an  academic  career  and  is 
a  citizen  of  the  United  States. 

(Authority:  20  U.S.C  1134, 1134h— 1134k-l) 

5.  Section  650.3  is  amended  by 
revising  the  heading  and  paragraph  {bj 
to  read  as  follows: 

§  65C  3     Wha*  -p  :.^  ,i    --iv  apply  to  th« 
;e:cb  K   J8v:*b'=-f-    vship  Program? 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs),  except  for  the  following: 

(i)  Subpart  C  (How  to  Apply  for  a 
Grant); 

(ii)  Subpart  D  (How  Grants  Are  Made); 
and 

(iii)  Sections  75.580  through  75.592  of 
subpart  E. 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(5)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(6)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

6.  Section  650.4  is  amended  by 
revising  the  heading,  removing  the 
definition  of  Act,  adding  new 
definitions  of  Academic  year, 
Department,  Financial  need,  HEA, 


Institution,  institutional  pa^-ment. 
Knows  or  has  reason  to  know,  and 
School  or  department  of  divinity,  in 
alphabetical  order,  and  revising  the 
definitions  of  Institution  of  higher 
education  and  Satisfactory  progress  to 
read  as  follows 


4      A"^  Jt  *  :^; 
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Academic  year  means  the  12-month 
period  beginning  with  the  fall 
instructional  term  of  the  institution  of 
higher  education. 

Department  means  any  program,  unit 
or  any  other  administrative  subdivision 
of  an  institution  of  higher  education 
that— 

(1)  Directly  administers  or  supervises 
post-baccalaureate  instruction  in  a 
specific  discipline;  and 

(2)  Has  the  authority  to  award 
'academic  course  credit  acceptable  to 

meet  degree  requirements  at  an 
institution  of  higher  education. 

Financial  need  means  the  fellow's 
financial  need  as  determined  under  part 
F  of  title  rv  of  the  HEA.  for  the  period 
of  the  fellow's  enrollment  in  the 
approved  academic  field  of  study  for 
which  the  fellowship  was  awarded. 

HEA  means  the  Higher  Education  Act 
of  1965.  as  amended. 

Institution  means  an  institution  of 
higher  education. 

Institution  of  higher  education  means 
an  institution  of  higher  education,  other 
than  a  school  or  department  of  divinity, 
as  defined  in  section  1201(a)  of  the 
HEA. 

Institutional  payment  means  the 
amount  paid  by  the  Secretary  to  the 
institution  of  higher  education  in  which 
the  fellow  is  enrolled  to  be  applied 
against  the  tuition  and  fees  required  of 
the  fellow  by  the  institution  as  part  of 
the  fellow's  instructional  program. 

Knows  or  has  r^son  to  know  means 
that  a  person  with  respect  to  a 
statement — 

(1)  Has  actual  knowledge  that  the 
statement  is  false  or  fictitious; 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  statement;  or 

(3)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  statement. 

Satisfactory  progress  means  that  the 
fellow  meets  or  excels  the  institution's 
criteria  and  standards  established  for  all 
doctoral  students'  continued  status  as 
applicants  for  the  doctoral  degree  in  the 
academic  field  of  study  for  which  the 
fellowship  was  awarded. 

School  or  department  of  divinity 
means  an  institution,  or  a  department  of 
an  institution,  whose  program  is 
specifically  for  the  education  of 
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students  to  prepare  them  to  become 

ministen  of  religion  or  to  enter  into 

some  other  religious  vtx»tion,  or  to 

prepare  them  to  teach  theologiral 

»ub)ects 

*        •        •         •        • 

7  In  §  650  5  paragraph  fbl  is  amended 
by  removing  "allowance  paid"  and 
adding,  in  its  place,  "payment  made  ' 
and  by  nsmovnng  "of  $6000"  ar.i 
adding,  m  Jts  place,    as  descnbeci  »n 
§650. 4V. 

8  Section  650  30  is  amended  by 
adding  "  other  than  a  school  or 
department  of  divinity,"  after  the  words 

'institution  of  higher  education  ' 

9.  Sections  650  31  through  6?0  35  are 
redesignated  as  §§  650  33  through 
650  37,  respectively 

10.  A  new  section  650  31  is  added  to 
subpart  D  to  read  as  follows: 

f  650.31     How  dOM  an  mdtvMual  accept  • 
fellowahlp? 

(a)  An  individual  notified  by  the 
Secretary  of  selection  as  a  fellow  shiil 
inform  tte  Secretary  of  the  indivTdt^ 
acceptance  in  the  manner  and  time 
prescribed  by  the  Secretary  in  the 
notification 

(b)  If  an  individual  fails  to  comply 
with  the  provisions  of  paragraph  (a)  of 
this  section,  the  Secretary  treats  the 
individual's  failure  to  comply  as  a 
refusal  of  the  fellowship 

(Authonty-  20  U  S.C  n34b) 

11.  A  new  §  650.32  is  added  to 
subpart  D  to  read  as  follows: 

1 650.32    How  do««  the  Secratary  withdnw 
•n  offer  of  •  f«<low*hlp7 

(a)  The  Secretary  withdraws  an  offer 
of  a  fellowship  to  an  individual  only  if 
the  Secretary  determines  that  the 
individual  submitted  fraudulent 
information  on  the  application 

(b)  The  Secretary  considers  the 
application  to  contain  fraudulent 
information  if  the  application  contai:is  a 
statement  that — 

(1)  The  appbcant  knows  or  has  reason 
to  know — 

(i]  Asserts  a  material  fact  that  is  fa.se 
or  fictitious;  or 

(ii)  Is  false  or  fictitious  because  it 
omits  a  material  fact  that  the  person 
making  the  statement  has  a  duty  to 
include  in  the  statement;  and 

(2)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement. 

(Authority:  20  U.S  C.  n34i) 

12.  The  redesignated  §650  33  is 
revised  to  read  as  follows: 


1 650  33     Wh«t  )•  th«  (Juration  of  a 
ftltowahip? 

(a)  An  Individual  may  receive  a 
fellowship  for  a  dfK-tora!  degree  program 
of  study  for  a  total  of  4fl  months  or  the 
time  required  for  receiving  the  doctoral 
degree,  whichever  is  less 

(d)(1)  Within  the  48 month  period 
described  In  paragraph  (a)  of  this 
section,  the  individual  n-ay  receive  a 
fellowship  for  no  more  than  24  months 
for  dissertation  work,  without  the  prior 
approval  of  the  Secretary. 

(2)  A  fellow  may  apply  to  the 
Secretary  for  an  additional  pfiriod  of 
fellowship  support  for  dissertation 
work.  The  fellow's  application  must 
include — 

(i)  The  specific  facts  detailing  the 
reasons  why  the  additional  period  of 
dissertation  work  support  is  necessary, 

(ii)  A  certification  oy  the  institution 
that  it  is  aware  of  the  rellow's 
application  and  that  the  fellow  has 
attained  satisfactory  progress  in  the 
fellow's  academic  studies;  and 

(ill)  A  recommendation  from  the 
5      institution  that  the  additional  period  of 
fellowship  support  for  dissertation  work 
is  necessary. 

(c)  A  fellow  who  maintains 
satisfactory  progress  in  the  program  of 
study  for  which  the  fellowship  was 
awarded  may  have  the  fellowship 
renewed  annually  for  the  total  length  of 
time  described  in  paragraph  (a]  of  this 
section. 

(Authority:  20  U.S.C.  1134h,  1134k) 

13.  The  redesignated  §650.35  is 

revised  tn  read  as  follows; 

§  650.35     May  fetlowship  tenure  t>« 

interrupted? 

(aj  An  Institution  of  higher  education 
may  allow  a  fellow  to  interrupt  study  for 
a  period  not  to  exceed  12  months,  but 
only  if  the  interruption  of  study  is — 

(1)  For  the  purpose  of  work,  travel,  or 
independent  study,  if  the  independent 
study  is  away  from  the  institution  and 
supportive  of  the  fellow's  academic 
program;  and 

(2)  Approved  by  the  institution  of 
higher  education. 

(b)  A  fellow  may  continue  to  receive 
payments  during  the  period  of 
interruption  only  If  the  fellow's 
interruption  of  study  is  for  the  purpose 
of  travel  or  independent  study  that  is 
supportive  of  the  fellow's  academic 
program. 

(c)  A  fellow  may  not  receive  payments 
during  the  period  of  interruption  if  the 
fellow's  interruption  of  study  is  for  the 
purpose  of  travel  that  is  not  supportive 
of  the  fellow's  academic  program,  or 
work,  whether  supportive  of  the  fellow's 
academic  program  or  not. 


(d)  The  Secretary  makes  a  pro  rata 
institutional  payment  to  the  institution 
of  higher  education  in  which  the  fellow 
is  enrolled  during  the  period  the  fellow 
receives  payments  as  described  m 
paragraph  (b)  of  this  section. 

(Authority;  20  U.S  C.  n34h) 

14  Section  650  41  is  amended  by 
revising  the  heading  and  paragraph  (a). 
redesignating  paragraph  (b)  as  paragraph 
(c),  and  adding  a  new  paragraph  (b)  to 

read  as  follows; 

§  650.41     How  are  Iristttutlonal  payrnenta  to 
b«  admlnlstsred? 

(a)  With  respect  to  the  awards  made 
for  the  academic  year  199,3-1994.  the 
.Secretary  makes  a  payment  of  $9,000  to 
the  institution  of  higher  education  for 
each  individual  awarded  a  fellowship 
for  pursuing  a  course  of  study  at  the 
institution.  The  Secretary  adjusts  the 
amount  of  the  institutional  payment 
annually  thereafter  in  accordance  'Aith 
inflation  as  determined  by  the  U.S. 
Department  of  Labor's  Consumer  Prira 
Index  for  the  previous  calendar  year, 

(b)  If  the  institution  of  higher 
education  charges  and  coll«;ts  amounts 
from  a  fellow  for  tuition  or  other 
expenses  required  by  the  institution  as 
part  of  the  fellow's  instructional 
program,  the  Secretary  deducts  that 
amount  from  the  institutional  payment. 
•        •        •        •        • 

15.  Section  650.42  is  revised  to  read 
as  follows: 

§650.42    How  ar«  stipends  to  be 
administered? 

'aj  The  institution  annually  shall 
calculate  the  amount  of  a  fellow's 
financial  need  and  in  the  same  manner 
as  that  m  which  the  institution 
calculates  its  students'  financial  need 
under  part  F  of  title  IV  of  the  HE.\. 

fb)  For  a  fellowship  initially  awarded 
f.-^r  an  academic  year  prior  to  the 
academic  year  1993-1994,  the 
institution  shall  pay  the  fellow  a  stipend 
in  the  amount  of  the  fellows  financial 
need  or  $10,000,  whichever  is  less. 

(c)  For  a  fellowship  initially  awarded 
for  the  academic  year  1993-1994  or  any 
succeeding  academic  year,  the 
institution  shall  pay  ti'ie  fellow  a  stip)€nd 
at  a  level  of  support  equal  to  that 
provided  by  the  National  Science 
Foundation  graduate  fellowships, 
except  that  the  am.ount  must  be  adjusted 
as  necessary  so  as  not  to  exceed  the 
fellow's  demonstrated  level  of  financial 
need. 

(Authority:  20  U.S.C.  1134J) 

16.  Section  650.43  is  re\ised  to  read 

as  follows: 
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§650.43     How  are  disbursement  and  retarn 
of  grant  award  funds  made? 


(a)  An  instJtut:;,rn  shrii 


i  Ci  sDiir^p  a 


stipend  to  a  feiiow  no  less  frequently 
than  once  per  academic  term.  If  the 
fellowship  is  vacated  or  discontinued, 
the  institution  shall  return  any 
unexpended  funds  to  the  Secretary  at 
such  time  and  in  such  manner  as  the 
Secretary  may  require, 

(b)  If  a  fellow  withdraws  from  an 
institution  before  completion  of  an 
academic  term,  the  institution  shall 
refund  to  the  Secretary  a  prorated 
portion  of  the  institutional  payment  that 
it  received  with  respect  to  that  fellow. 
The  institution  shall  return  those  funds 
to  the  Secretary  at  such  time  and  in 
such  manner  as  the  Secretary  may 
require. 

(c)  A  fellow  who  withdraws  from  an 
institution  before  completion  of  an 
academic  term  for  which  the  fellow 
received  a  stipend  installment  shall 
return  a  prorated  portion  of  the  stipend 
installment  to  the  institution  at  such 
time  and  in  such  manner  as  the 
Secretary  may  require. 

(Authority:  20  U.S.C.  1134J) 

(FR  Doc.  93-16623  Filed  7-13-93;  8:45  am] 
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ENViRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  ^3Q 
[OPP-300269;  FRL-459a-7] 
niN207(>-AC13 

Fensulfothion;  Froposad  ^evccat:of^ 
of  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EP.A  is  proposing  to  revoke 
tolerances  for  residues  of  the 
insecticide/nematicide  fensulfothion 

(0,0-diethyl  0-[p- 
(methylsulfinyl)phenyl]- 
phosphorothioate)  in  or  on  various 
agricultural  commodities.  EPA  is 
initiating  this  action  because  all 
registered  uses  of  fensulfothion  on  these 
commodities  have  been  cancelled. 
Therefore,  there  is  no  need  for 
Tiaintaining  the  tolerances.  Ample  time 
has  elapsed  for  treated  items  to  clear  the 
marketpiace  as  these  uses  have  been 
cariceiled  for  4  years  or  more. 
DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300289),  must  be  received  on  or  before 
August  13,  1993. 

ADDRESSES:  3y  mail,  submit  comments 
to  Pubiic  Response  Section,  Field 


Operalions  Division  (i-i7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  C3A  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  net  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOP  FURTHER  INFORMATION  CONTACT:  By 
iTian  Br^an  Steinwand,  Special  Review 
and  Reregistration  Division  (H7508W). 
Environmental  Protection  Agencj',  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Rm.  WF32G5, 
Crystal  Station  #1.  2800  Crystal  Drive. 
Arhngton.  VA  22202.  Telephone:  703- 
308-81''4 

SUPPLEVENTARY  iK^ Cfl\'A'iON:  This 
document  proposes  the  revocation  of 
tolerances  estabhshed  under  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FTDCA),  21  U.S.C.  346a,  for 
residues  of  the  insecticide/nematicide 
fensulfothion,  0,0-diethyl  0-[p- 
(methylsulfinyl)- 

phenyllphosphorothioate  in  or  on  the 
commodities  listed  in  40  CFR  180.234. 
These  commodities  are  bananas;  beets, 
sugar;  beets,  sugar  tops;  cattle,  fat;  cattle, 
meat  byproducts  (mbyp);  cattle,  meat; 
com,  fodder;  com,  forage;  com.  grain; 
com,  fresh  (including  sweet  with  husks 
removed)  (K-CWHR);  com,  sweet, 
fodder;  com.  sweet,  forage;  cottonseed; 
goats,  fat;  goats,  mbyp;  goats,  meat; 
hogs,  fat;  hogs,  mbyp;  hogs,  meat; 
horses,  fat;  horses,  mbyp;  horses,  meat; 
onions,  dry;  peanuts;  peanuts,  hulls; 
pineapples;  pineapples,  forage; 
plantains;  potatoes;  rutabaga,  roots; 
sheep,  fat;  sheep,  mbyp;  sheep,  meat; 
sorghum,  fodder;  sorghum,  forage; 
sorghum,  grain;  soybeans;  soybeans, 
forage;  sugarcane;  sweet  potatoes; 
tomatoes. 

As  of  October  18,  1988,  all 
registrations  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  of  pesticide  products 


containing  the  insecticide/nematicide 
fensulfothion  were  cancelled.  Because 
fensulfothion  is  no  longer  registered  in 
the  U.S.  for  use  on  any  food  or  animal 
feed  crops,  and  a  tolerance  is  generally 
not  necessary  for  a  pesticide  chemical 
which  is  not  registered  for  the  particular 
food  use,  EPA  now  proposes  to  revoke 
the  tolerances  listed  in  40  CFR  180.234 
for  residues  of  fensulfothion. 

Since  the  registrations  for 
iensulfothion  products  were  cancelled 
more  than  4  years  ago,  existing  stocks  of 
those  products  should  be  depleted. 
Provisions  for  sale  and/or  distribution  of 
existing  stocks  by  the  registrant  ended 
on  October  18, 1989.  Therefore,  EPA 
beheves  there  has  been  adequate  time 
for  legally  treated  agricultural 
commodities  to  have  gone  through  the 
carmels  of  trade.  Further,  because 
fensulfothion  is  not  a  persistent 
chemical,  there  is  no  anticipation  of  a 
residue  problem  due  to  environmental 
contamination.  Consequently,  no  action 
levels  v^ll  be  recommended  to  replace 
the  tolerances  upon  their  revocation. 

Any  person  who  has  registered  or 
submitted  an  appUcation  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act,  as  amended,  which  contains 
fensulfothion  may  request  within  30 
days  after  publication  of  this  docimient 
in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (OPP-300289].  All 
written  comments  filed  in  response  to 
this  document  will  be  available  for 
pubUc  inspection  in  the  Public 
Response  Section,  at  the  Vii^inia 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibihty 
Act,  the  Agency  has  analyzed  the  costs 
and  benefits  of  this  proposal.  This 
analysis  is  available  for  public 
inspection  in  Rm.  1132.  at  the  Virginia 
address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposed  rule  is  not  a  major 
regulatory  action,  i.e.,  it  wall  not  result 
in:  (1)  An  annual  effect  on  the  economy 
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of  $100  miihon  or  more.  (2!  a  r^.a.or 
increase  m  costs  or  pnce«  for 
conyumers.  individual  industr.es, 
Federal.  State  or  local  govamment 
agencies,  or  geographic  regions,  or  (3) 
significant  adverse  effects  on 
competition,  emplovTr.ent,  investm^irit 
productivity,  innovation,  or  tha  abiii^v 
of  U  S  -based  enterprises  to  roTipete 
with  foreign-based  enterprises  :n 
domestic  or  export  market.i 

This  proposed  mle  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E  0.  12291. 

Regulatory  Flexibility  Ad 

ThiS  prr^osed  rule  has  been  reviewed 
under  ir,e  Reguiatorv  Flexibiiirv  Ad  of 
1980  (Pub.  L.  96-354,  94  Stat    1184,  5 
U  S.C.  601  et  seq  ),  and  it  has  been 
detennined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  s.'nall  businesses, 
small  governments,  or  srra.l 
organizations 

This  regulator/  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pestiade  residues  where  the 
subject  pesUdde  has  been  used  in  an 
unregistered  or  illegal  manner 

Since  ail  domestic  registrations  for 
use  of  fensulfothion  in  the  production  of 
food  commodities  were  canceled  more 
than  4  years  ago,  it  is  anticipated  that 
little  or  no  economic  impact  would 
occur  at  any  level  of  business 
enterpnses  if  the  related  tolerances  were 
revoked 

Acfxirdingiv,  I  certif>-  tliat  this 
regulatory  action  does  not  reqi,;r»^  a 
separate  regulatory  flexibility  analysis 
under  the  Regulator)'  Flexibility  Act. 

Paperwork  Reduction  .\ct 

This  proposed  regulato.-y  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  bv  the 
Office  of  Mangement  ar.d  Budget  under 
tiie  Paper,vcric  Reduction  Act  of  1980, 
44  U  S  C  3501  e*  ,seq 

(Sec.  408(m)  of  the  Federal  Foiod,  Drug, 
and  Cosmetic  Act  (21  U  S  C  346(m)).) 

List  of  Subjects  in  40  CFR  Part  1 80 

Administrative  pracrtice  and 
procedure,  Agricultural  ccmmodilies. 
Pesticides  and  pests,  Reporang  and 
recordkeeping  requirements. 

Dated,  July  2.  1993 

Victor  J,  iGmm, 

Acting  Assistar.l  Adminxstmto:  h: 
Prwention,  Feticides  and  Toxic  Substances 

Therefore,  it  is  proposed  thai  4i.}  (IF'R 
part  180  be  amended  as  foiiow,  s; 


PART  180— {AMENDED] 

1.  The  authonty  ( itation  for  part  180 
continues  to  reed  as  follows. 

Aulliorirv:  21  US.C  346dand  371. 

5  1 8C.234    (Rsmoved] 

-;  Section  180.234  O.O-Diethyl  0-lp- 
(methylsulfinyl)phenyl]- 
phosphorothioate;  tolerances  for 
residues  is  removed. 

[PR  Doc.  93-18427  Piled  7-t3-93;  845  am] 
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REDERAL  COMMUNICATIONS 
COMMISSiON 

47  CFR  P<in  61 

[CC  Docket  No.  83-179;  FCC  93-325] 

Price  Cap  Regulation  of  Local 
Exchange  Carrier* — Rate  of  Return 

Sharing  arsd  Lower  Formula 

Adjustment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commissiori's  price  cap 
rt^^j'ilations  for  local  exchange  r.arriers 
(L£Cs)  permits  adjustments  to  the  price 
cap  rate  hmits  based  on  the  LEC's  rate 
of  return  In  the  preceding  year  These 
include  one-time  adjustments  both  for 
sharing  relatively  high  returns  and  for 
raising  relatively  low  returns.  In  cases 
where  a  LEC's  price  c«p  had  been 
adjusted  in  one  year,  some  LECs  have 
sought  to  "add-back"  the  amount  of  the 
adjustment  into  the  rate  of  return  used 
to  compute  such  adfustments  :n  the 
following  year.  Other  LECs  have  used 
the  rate  of  return  without  the  add  back 
adjustment.  The  proposed  rule  would 
eliminate  this  inconsistency  and  clarify 
that  the  LECs  should  include  the  add- 
back  adjustment.  The  Notice  also  seeks 
comment  on  a  related  issue  concerning 
the  computation  of  the  amount  to  be 
added  bac  k. 

ADDRESSES:  Federal  Communications 

Commission,  1919M  St..N\V., 
Washington,  DC  20554. 

DATES:  Comments  shall  be  filed  on  or 
before  August  2,  1993,  Reply  comments 
shall  be  filed  no  later  than  September  1, 
1993 

FOR  FURTHER  INFORMATIOW  COWTACT:  Dan 
Grosh,  Tariff  Division.  Common  Carrier 
Bureau.  (202i  632-6387 

SUPPLEMENTARY  INFORMATION:  On  June 
18,  1993,  the  Commission  adopted  a 
Notice  of  Proposed  Rulemaking 
NTRM),  proposing  an  adjustment  in 
local  exchange  carrier's  (LECs)  price  cap 


indexes.  The  Commission  states  that 
under  the  price  cap  plan,  a  LEC's 
interstate  rate  of  return  in  one  year  can 
be  the  basis  for  the  adjustments  to  that 
carrier's  price  cap  indexes  in  the 
following  year.  This  rate  of  return 
"backstop"  is  intended  to  tailor  the  plan 
to  the  circumstances  of  individual  LECs. 
while  a.ssuring  that  customers  share  in 
productivity  gains.  LEC  price  cap  rates 
took  effect  on  January  1.  1991,  and  the 
first  application  of  this  sharing  and 
lower  adjustment  mechanism  occurred 
in  the  annual  1992  access  tariff  filings, 
which  were  filed  in  Apnl  1992  and  lock 
effect  on  July  1,  1992.  An  issue  has 
arisen  in  the  annual  1993  access  tariff 
filings  as  to  how  such  sharing  and  lower 
adjustments  to  the  price  cap  indexes 
should  be  reflected  in  the  rate  of  return 
used  to  determine  sharing  and  lower 
formula  adjustments  in  the  following 
year.  Some  price  cap  LECs  have 
proposed  that  the  rate  of  return  used  to 
compute  this  year's  "backstop" 
adjustments  should  include  the  effects 
of  last  year's  backstop  adjustment.  This 
approach  would  reduce  sharing 
amounts  this  year  for  LECs  who  werw 
subject  to  sharing  last  year.  However, 
under  rate  of  return  regulation  the 
Commission  required  LECs  to  "add- 
back"  an  adjustment  for  rate  of  return- 
based  refunds  from  prior  periods.  "Add- 
back  "  would  also  increase  the  lower  end 
adjustment,  and  thus  permit  higher 
rates,  for  LECs  who  received  that 
adjustment  last  year. 

Based  upon  the  Commission's  review 
of  this  issue,  it  tentatively  concludes 
that  the  add-back  adjustment  should 
continue  to  be  part  of  the  rate  of  return 
calcul.itions  of  LECs  subject  to  price 
cap.  preceding  their  calculations  for 
purposes  of  the  backstop  sharing  and 
lower  formula  adjustments.  The 
Commission  proposes  specific  rule 
language  to  implement  this  tentative 
conclusion.  The  Commission  also 
requests  comments  on  this  tentative 
conclusion  and  other  mechanisms  to 
deal  with  the  issues. 

This  IS  a  summary  of  Lhe 
Commission's  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  93-179 
[FCC  93-325],  adopted  June  18.  1993 
and  released  July  6,  1993.  The  full  text 
of  the  item  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(room  239)  of  the  Federal 
Communications  Commission,  1919  ,M 
Street  NW.,  Washington,  DC  20554.  The 
complete  text  of  this  NPRM  m.ay  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
SL-eet  NW.,  Suite  140,  Washington,  DC 
20037, (202)  857-3800. 
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RctTulatory  Flexihiiitv  Act 

W-  ;.tT*:ry-  'hat  the  Regulatory 
Fiexihihtv  Act  of  1980  does  not  apply 
to  this  .-Tjlr»  ma»-; 'i;  u'uceeding  because 
if  tug  propot^-i  n  "  iiniendments  are 
promuiei'wi.  'hn'r"  will  not  be  a 
significant  econoniic  impact  on  a 
substantial  number  of  small  business 
entities  b>  d  "Hned  by  section  601(3)  of 
the  Re«;iiia«c;-y  Flexibility  Act.  Local 
exchar.f,,    .arr.ers  subject  to  price  cap 
regulation,  who  would  be  affected  by 
the  proposed  rule  amendments, 
generally  ere  large  corporations  or 
affiliates  of  such  corporations.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking, 
including  the  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Bu-siness  Administration  in  accordance 
with  paragraph  6503(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354.  94  Stat.  1164.  5  U.S.C.  601  et 
seq.  (1981). 

!  ist  nf  Subjects  in  CFR  Part  61 

uominu::it:6ticns  ccm.Tion  carriers; 
Telephone. 

.-\m"rjdr.'~.*-Ti'*  U)  :*ie  iX'de  of  Federal 

R '- till '<i!i  I'm* 

Part  61  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sec  4.  48  Sut.  1066.  as 
amended:  47  L'.S.C.  154.  Interpret  or  apply 
Sec.  203.  48  Stat  1070;  47  U.S.C.  203. 

2.  Section  61.3(e)  is  revised  to  read  as 

follows: 


(e)  Base  Period.  The  12  month  period 
ending  six  months  prior  to  the  effective 
date  of  aanv:?.!  price  cap  tariffs.  Base 
year  or  bus^'  r.-riod  earnings  shall  not 
include  a:; ;'  .  's  associated  with 
exogenous  adjustments  to  the  PCI  for 
the  sharing  or  lower  formula  adjustment 
mechanisms. 
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Feaerai  Highway  AdmiriiSi-rVc' 

(F"A'*  Oocx*'  \o  MC S3'  '  7] 

R:»-i  7-2S fi'DM 

FsJef-a^  Wotc  Co^'''e'  3?»*e!v 

^  1 E  *.c  T    Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION;  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  rulemaking  action  is 
being  initiated  to  implement  the 
requirements  of  the  bitermodal  Safe 
Container  Transportation  Act  of  1992 
(the  Act).  Motor  carriers  would  be 
prohibited  from  accepting  a  loaded 
intermodal  container  or  trailer  having  a 
gross  cargo  weight  of  more  than  10.000 
pounds  prior  to  receiving  written 
certification  of  the  gross  cargo  weight 
and  a  reasonable  description  of  the 
contents  of  the  container  or  trailer.  It  is 
the  intent  of  this  regulation  to  reduce 
the  number  of  overweight  vehicles 
illegally  operating  on  the  highway  by 
requiring  shippers  and  others  to  give 
motor  carrers  accurate  information 
about  the  nature  and  weight  of  the 
cargo. 

DATES:  Comments  should  be  received  no 
later  than  September  13.  1993. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  tliat  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
HCC-10.  room  4232.  Office  of  the  Chief 
Counsel.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  et.,  Monday 
through  Friday,  except  Federal  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 

FOR  Rj  =  n'£C  ;\r:ir»v*-^;o^  CONTACT:  Mr. 
Peter  C.  K..i\ci.;d.cf ,  Oiiice  of  Mutor 
Carrier  Standards.  (202)  366-5763,  or 
Mr.  Charles  E.  Medalen,  Office  of  the 
Chief  Counsel.  (202)  365-1354.  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  8  a.m.  to  4  p.m..  e.t., 
Monday  through  Friday,  except  Federal 
legal  holidays. 


BackgrLuna 

On  October  28,  1992.  the  President 
signed  the  Intermodal  Safe  Container 
Transportation  Act  of  1992  (Pub.  L. 
102-548.  106  StaL  3646).  The  Act 
requires  the  Secretary  to  issue 
implementing  regulations. 

The  use  of  intermodal  containers  and 
trailers  has  increased  significantly  over 
the  past  30  years.  Almost  every 
intermodal  container  and  trailer  travels 
over  the  highway  at  least  once  during 
shipment,  and  with  the  proper 
information,  motor  carriers  can 
transport  intermodal  containers  and 
trailers  more  safely  while  minimizing 
highway  wear.  Intermodal  operations 
can  be  difficult,  however,  if  motor 
carriers  do  not  know  the  weight  of  the 
container  or  trailer  and  shippers  are  not 
familiar  with  vehicle  weight  laws  in 
different  States.  Intermodal  containers 
and  trailers  which  are  not  overweight 
for  rail  or  water  transportation  may  be 
over\^•eight  for  highway  transportation. 
The  Act  is  intended  to  reduce  the 
number  of  overweight  vehicles  illegally 
operating  on  the  highway  by  requiring 
shippers  and  others  to  give  motor 
carriers  accurate  information  about  the 
nature  and  weight  of  the  cargo. 

The  FHWA  proposes  to  amend  part 
390  of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  by  adding  a  new 
Subpart  C.  Intermodal  Transportation. 
Most  of  the  proposed  regulations  would 
simply  codify  the  statutory 
requirements.  The  regulations  would 
require  persons  tendering  a  loaded 
container  or  trailer  to  an  initial  carrier 
to  provide  a  written  certification  of  the 
gross  cargo  weight  and  a  reasonable 
description  of  contents.  The 
certification  must  be  passed  on  to  each 
subsequent  carrier  in  the  intermodal 
chain.  In  order  to  permit  effective 
enforcement  of  this  Act.  a  subject 
discussed  later  in  this  preamble,  the 
persons  tendering  intermodal  containers 
and  trailers  involving  motor  carriers, 
and  each  motor  carrier  transporting  an 
intermodal  container  or  trailer,  would 
be  required  to  maintain  a  copy  of  the 
certification  for  a  one-year  f>eriod. 
Motor  carriers  would  be  prohibited  from 
accepting  for  transportation  loaded 
intermodal  containers  and  trailers 
without  the  certification.  The  proposed 
rule  would  also  prohibit  the  coercion  of 
motor  carriers  to  transport  intermodal 
containers  or  trailers  without 
certifications  or  with  weights  that  the 
motor  carrier  believes  would  make  the 
combination  vehicle  illegally 
overweight  under  applicable  State  law. 

The  proposed  regulations  are  in  no 
way  intended  to  lessen  the 
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responsibii.ty  of  motor  --amers  for 
compliance  with  weigh'  laws.  The 
objective  of  these  regulations  is  to 
reduce  the  number  of  overweight  motor 
vehicles  'mnsporting  intermodal 
containers  or  trailers  bv  improving 
comm'jn.caf.on  b«twoen  shippers  and 
carriers.  Overv,-eight  vehicles  on  the 
nation's  hishways,  whether  engaged  in 
intermodal  or  conventional  over-the- 
road  transportation,  reduce  the  design 
life  of  pavements  and  bridges  and  may 
pose  more  immediate  threats  to  safety. 
Even  small  increases  in  truck  axle  loads 
c&n  produce  exponential  increases  in 
the  rate  of  highway  pavement 
deterioration  Overweight  containers 
and  trailers  can  decrease  a  vehicle's 
braking  capacity,  increase  stress  on  its 
structural  components,  and  degrade  its 
handling  characteristics. 

A  Federal  Highway  Administration 
study,  entitled  "Analysis  of  Port  Import/ 
Export  Reporting  Service  (PIERS)  Data 
to  Reveal  Potentially  Overweight 
Container  Movements  on  America's 
Highways  "  (March  20,  1989).  indicated 
that,  based  on  the  sample  considered  In 
the  analysis,  potentially  one-third  of 
maritime  containers  moving  through 
U.S.  ports  Ln  international  trade  at  the 
time  of  the  study  were  carrying  cargoes 
at  weights  that  could  have  caused  the 
vehicles  transporting  them  to  violate 
vehicle  weight  laws.  The  study  also 
found  that  the  percentage  of  overweight 
outbound  containers  may  be  higher  than 
that  of  inbound  containers.  A  copy  of 
the  PIERS  study  has  been  placed  in  the 
docket  for  pubhc  examination. 

Currently,  virtually  all  States  hold 
motor  carriers  solely  responsible  for 
operating  overweight  vehicles.  The  only 
exception  is  Minnesota,  where  the 
shipper  may  also  be  liable  for 
overweight  penalties  in  appropriate 
cases  Motor  carriers  are  usually  at  the 
beginning  or  end  of  the  intermodal 
transportation  chain  and  have  Uttle  or 
no  control  over  the  loading  of  the 
containers  or  trailers.  A  motor  carrier 
m.ay  suspect  an  intermodal  container  or 
trailer  is  too  heav7  for  the  equipment  or 
illegal  under  State  law,  but  because  its 
actual  weight  is  unknown,  the  motor 
carrier  has  no  reasonable  grounds  for 
ref-jsmg  to  trans ^rt  it. 

The  Congress  decided  that  the  person 
who  loads  and  subsequently  tenders  an 
mtermodai  container  or  trailer  is 
responsible  for  its  cargo  weight  and. 
thus,  should  be  required  to  provide  that 
information  and  a  reasonable 
descr  ption  of  its  content.  Motor  carriers 
are  already  familiar  with  the  tare 
weights  of  containers  and  trailers,  and 
this  information  will  enable  them  to 
better  estimate  the  axle  weights  and 
gross  weight  of  a  given  vehicle 


combination.  If  the  combination  would 
exceed  State  weight  hmits,  the  carrier 
may  not  be  coerced  to  transport  it. 

Motor  carriers  cannot  make  an 
informed  decision  when  the  information 
in  the  certification  is  incorrect.  The  Act 
provides  two  new  enforcement  options 
for  that  situation.  First,  if  a  State 
discovers  that  a  vehicle  combination 
which  includes  an  intermodal  container 
or  trailer  subject  to  the  Act  is  illegally 
overweight  because  the  certification 
understates  the  actual  weight  of  the 
cargo,  the  State  and  its  political 
subdivisions  are  authorized  (but  not 
required)  to  assess  fines  or  penalties 
against  the  shipper  rather  than  the 
motor  carrier  and  to  impound  the 
containers  or  trailers  until  the  shipper 
or  beneficial  owner  of  the  cargo  has  paid 
the  fines  (49  U.S.C.  508(f)). »  Second,  if 
the  State  requires  the  motor  carrier  to 
pay  the  overweight  fine  rather  than  the 
shipper  or  beneficial  owner,  the  Act 
gives  the  carrier  a  lien  on  the  contents 
of  the  container  or  trailer  equal  to  the 
amount  of  the  fine.  The  carrier  may  not 
sell  the  contents  to  satisfy  this  debt  until 
the  shipper  has  had  a  reasonable 
opportunity  to  decide  who  is 
responsible  for  actually  paying  the 
motor  carrier's  fine.  The  lien  provisions 
do  not  apply  to.  nor  may  a  State 
impound,  a  container  or  trailer  loaded 
with  perishable  agricultural 
commodiUes  (49  U.S.C.  508(g)).  It 
should  be  noted,  however,  that  if  the 
cargo  weight  listed  in  the  certification  is 
accurate  and  the  motor  carrier 
nonetheless  agrees  to  transport  a  loaded 
container  or  trailer  that  might 
reasonably  be  expected  to  cause  axle  or 
gross  weight  violations,  the  carrier  is 
solely  responsible  for  any  penalties  that 
may  be  assessed. 

The  FHWA  does  not  believe  that 
regulations  are  needed  to  implement 
this  provision,  since  the  Federal  courts 
have  vast  experience  in  dealing  with 
hens.  However,  for  informational 
purposes,  we  are  proposing  to  reprint 
the  lien  section  of  the  Act  (49  U.S.C. 
508(g))  as  appendix  H  to  subchapter  B. 
along  with  the  statutory  definition  of  a 
"beneficial  owner." 

Enforcement  Considerations 

The  FHWA  and  the  States  will 
incorporate  enforcement  of  the 
proposed  regulations  into  existing 
program  activities.  The  FHW.^  and  the 
States  emphasize  the  importance  of 
voluntary  compUance  by  the  industry. 
as  information  on  the  new  requirements 


'  The  language  of  the  Act  makes  H  cleai  that  Slate 
•nforcameni  U  optional,  and  the  FHWA  'iierefore 
will  not  require  a  State  to  undertake  the 
enforcement  program  deicribed  in  MCtion  SO6(0. 


will  be  included  in  ongoing  technical 
assistance  and  public  informiation 
initiatives. 

In  situations  of  critical  or  chronic 
noncompliance,  the  Act  authorizes  the 
Secretary  of  Transportation  to  impose 
civil  penalties  of  SnOG  for  each  day  an 
offense  continues,  not  to  exceed  $2,500 
for  all  offenses  related  to  a  single 
rticordkeeping  violation.  The  Act 
provides  for  civil  penalties  as  high  as 
$10,000  for  non-recordkeeping 
violations  Likewise,  as  noted  earlier, 
the  FHWA  and  the  States  may  assess 
fines  or  penalties  against  the  shipper, 
particularly  in  instances  involving 
failure  to  provide  a  certification  or 
providing  a  false  certification.  If  the 
motor  carrier  pays  a  fine  for  a  shipper 
violation,  the  Act  enables  the  carrier  to 
place  a  lien  on  the  contents  of  the 
container  or  trailer  equal  to  the  amount 
of  the  fine. 

Roadside  enforcement  of  the 
overweight  container  requirements  is  an 
eligible  activity  under  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP). 
States  conduct  approximately  1.6 
million  driver-vehicle  safety  inspections 
annually  The  FHWA  intends  to  require 
MCSAP  states  to  adopt  laws  or 
regulations  compatible  with  section 
390  56  that  would  prohibit  motor 
carriers  from  transporting  a  loaded 
intermodal  container  or  trailer  without 
having  a  crpy  of  the  certification. 
Roadside  enforcement  activities  will 
include  checks  for  certifications  and 
compliance  with  the  State  weight 
Umitations  Penalties  will  be  apphed  for 
violations  discovered  during  each 
inspection,  at  a  level  determined  by 
each  State.  The  FHWA  will  work  closely 
with  the  States,  through  the  Commercial 
Motor  Vehicle  Safety  Alliance,  to 
promote  uniform  fines  and  penalties. 
The  FHWA  and  the  States  maintain 
information  on  the  results  of  roadside 
inspections  though  an  automated 
information  svstem  knowTi  as 
SAFTm?NET,'The  FHWA  and  the  States 
will  be  able  to  use  tiiese  data  to  identify 
chronic  violators.  Through  on-site 
reviews  of  information  available  from  a 
motor  carrier,  the  FHWA  would  pursue 
other  chronic  violators  in  the 
intermodal  transportation  chain.  The 
FHW.-\  also  would  follow-up  on 
possible  violators  based  on  complaints 
it  receives  about  entities  in  the  chain 
who  allegedly  coerce  individuals  to  take 
"overweight"  shipments,  fa!sif>' 
certifications,  or  do  not  provide 
certifications. 

To  help  maximize  industry's 
voluntary  compliance  witJi  these 
regulations,  comments  are  solicited 
regarding  how  best  to  communicate  the 
new  requirements  to  domestic  and 
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foreign  shippers,  carriers,  and  other 
affected  parties.  Cominents  and 
suggestions  are  requested  regarding 
whether  or  not  the  proposed  rule 
adequately  addresses  the  role  and 
responsibilities  of  the  non-motor 
carriers,  terminal  operators,  port 
operators,  etc.  with  regard  to 
implementation  of  this  Act.  Additional 
comments  are  sought  concerning  the 
related  responsibilities  which  fall  upon 
State  enforcement  agencies. 

Section-by-Section  Analysis 

Section  390.52    Definitions 

With  a  few  exceptions  discussed 
below,  the  proposed  definitions  simply 
codify  the  definitions  included  in  the 
Act. 

The  term  applicable  State  law  is  used 
only  in  tlie  coercion  provision  of  the  Act 
and  the  proposed  regulations.  The 
defmition  proposed  here  would  treat  as 
coercion  an  attempt  to  force  a  motor 
carrier  to  transport  a  loaded  container  or 
trailer  that  would  violate  the  weight 
laws  of  any  State  through  which  the 
mctor  carrier  intended  to  transport  it. 
HoA'ever,  if  each  State  issued  a  permit 
for  the  overweight  container  or  trailer, 
coercion  could  not  occur  since  the 
motor  carrier  could  make  the  weight  of 
'he  combination  legal  by  paying  a 
nominal  permit  fee. 

The  definition  of  coerce  or  attempt  to 
coerce  within  the  proposed  regulations 
was  derived  from,  the  coercion  statutes 
in  the  States  of  New  Jersey  and  New 
York.  The  definition  would  cover  cases 
where  the  motor  carrier  is  threatened 
with  retaliation  or  a  long-term  boycott 
for  refusing  to  transport  an  illegally 
overweight  container  or  trailer,  or  one 
without  tiie  certification.  The  definition 
does  not  address  the  threat  of  physical 
harm  because  physical  threats  are 
already  crimes  under  State  law. 

The  definition  of  container  within  the 
proposed  regulations  references  the 
definition  affreight  container  by  tlie 
International  Standards  Organization 
(ISO).  The  current  ISO  defmition  of 
freight  container  is  an  article  of 
transport  equipment: 

(a)  Of  a  permanent  character  and 
accordingly  strong  enough  to  be  suitable 
for  repeated  use; 

vb)  Specially  designed  to  facilitate  the 
carriage  of  goods  by  one  or  more  modes 
of  transport,  without  intermediate 
reloading; 

(c)  Fitted  with  devices  permitting  its 
ready  handling,  particularly  its  transfer 
from  one  mode  of  transport  to  another; 

(d)  So  designed  as  to  oe  easy  to  fill 
and  empty;  and 

(e)  Having  an  internal  volume  of  one 
cubic  meter  (35.3  cubic  feet)  or  more. 


The  purpose  of  a  reasonable 
description  is  to  provide  the  motor 
carrier  with  specific  information  which 
identifies  the  contents  of  a  container  or 
trailer.  A  reasonable  description  will 
alert  persons  in  the  intennodal  chain  to 
the  possible  presence  of  hazardous 
materials  and  to  a  possible  error  in  the 
certified  cargo  weight  by  the 
identification  of  a  commodity  that  has 
historically  rendered  transport  vehicles 
overweight.  A  reasonable  description 
would  be  very  useful  to  a  motor  carrier 
regarding  the  selection  of  appropriate 
equipment  to  transport  the  container  or 
trailer  within  weight  limitations. 
Coramenters  are  requested  to  provide 
specific  suggestions  on  what 
information  about  the  contents  would 
be  sufficient  for  alerting  people  in  the 
intermodal  chain  about  a  possible  error 
in  the  weight  certification  without  being 
so  specific  to  encourage  theft  or 
pilferage. 

Section  390.54    Notification  and 
Certification 

This  section  follows  the  statutory 
provision  with  one  exception.  Concerns 
have  been  raised  regarding  intermodal 
containers  and  trailers  being  delayed  at 
ports  and  other  intermodal  terminals 
due  to  the  lack  of  certifications.  Since 
the  Act  specifically  prohibits  motor 
carriers  from  transporting  intermodal 
containers  and  trailers  without  first 
receiving  the  required  certification,  the 
FHWA  believes  that  electronic 
transmission  of  the  certification  will 
minimize  any  delay.  The  proposed 
regulations  would  allow  the  person 
tendering  the  loaded  container  or  trailer 
to  provide  both  the  notification  and 
certification  to  the  initial  carrier  by  an 
electronic  transmission  (e.g.,  facsimile), 
provided  the  initial  carrier  forwards  the 
certification  to  the  subsequent  carrier, 
agent  of  a  carrier,  broker,  customs 
broker,  freight  forwarder, 
v^'arehouseman,  or  terminal  operator,  as 
required  by  §  390.58,  in  a  readily 
available  form  (a  hard  copy  format)  to 
the  motor  carrier(s)  to  whom  the 
container  or  trailer  is  presented,  as  well 
as  roadside  enforcement  officers.  The 
Secretary  has  the  authority  to  establish 
exemptions  to  these  regulations  that  are 
in  the  public  interest  and  consistent 
with  the  purposes  of  this  Act.  The 
authorization  of  electronic 
transmissions  is  within  this  authority. 
The  FHWA  requests  comments  on  the 
v^orkability  of  this  proposal  and  on  any 
problems  it  might  cause. 

These  notification  and  certification 
requirements  do  not  apply  to  a  carrier 
who  transfers  a  loaded  container  or 
trailer  to  a  subsequent  carrier  in  the 
course  of  intermodal  transportation. 


unless  the  earner  is  also  the  person 
tendering  the  loaded  container  or  trailer 
to  the  initial  carrier. 

Notwithstanding  the  limited  language 
of  the  statute,  the  FHWA  requests 
comments  regarding  whether 
information  about  the  tare  weight  of  the 
container,  trailer,  or  chassis  would 
assist  motor  carriers  to  comply  with 
State  weight  laws.  For  example,  would 
the  certification  be  more  useful  if  it 
included  the  gross  loaded  container  or 
trailer  weight  rather  than,  or  in  addition 
to,  actual  gross  cargo  weight  of  the 
contents  of  the  container  or  trailer?  The 
FHWA  requests  comments  regarding  the 
merits  of  this  method  and  its  relative 
level  of  difficulty  for  shippers  and 
others. 

Section  390.56    Duty  of  Motor  Camer 

The  requirement  that  the  certification 
accompany  the  container  or  trailer 
during  transportation  by  a  motor  carrier 
would  facilitate  roadside  enforcement  of 
the  proposed  regulations.  Commenters 
should  consider  if  electronic 
transmission  of  the  certification  would 
make  compliance  with  this  requirement 
difficult  or  impossible  in  certain 
instances.  With  the  growing  use  of 
electronic  data  interchange  and 
emerging  technologies  associated  with 
the  Intelligent  Vehicle  Highway  Systems 
(rVHS),  identification  of  the  container  or 
trailer  with  the  weight  and  additional 
information  may  minimize  the  need  for 
hard  copy  certifications  to  accomf)any 
the  shipment. 

Section  390.58    Forwarding  and 
Retention  of  Certification 

The  proposed  rule  would  establish 
recordkeeping  requirements  for  persons 
tendering,  and  each  motor  carrier 
transporting,  a  loaded  container  or 
trailer.  Although  recordkeeping 
requirements  are  not  included  in  the 
Act,  this  provision  would  not 
significantly  increase  the  paperwork 
burden  upon  shippers  or  motor  carriers, 
since  tlie  actual  gross  cargo  weight  and 
reasonable  description  could  easily  be 
incorporated  into  other  shipping 
documents  (e.g..  bills  of  lading). 
Retention  of  these  re<:ords  will  facilitate 
effective  enforcement  of  the  proposed 
regulations. 

Section  390.60    Coercion 

The  exception  in  paragraph  (c)  for 
carriers  during  the  transfer  of  loaded 
containers  or  trailers  to  other  carriers 
was  specified  in  the  Act  (49  U.S.C. 
508(e)).  It  does  not  include  persons  or 
entities  which  do  not  meet  tfie 
definition  of  a  carrier.  The  exemption 
does  not  apply  when  the  carrier  is  the 
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person  tendenng  the  loaded  container  to 
the  initial  earner 

Rulemaking  Analyses  and  Notices 

ExecuUve  Order  12291    Federal 
Regulation,  and  DOT  Regulatory 
Policies  and  Proced'^res 

The  FH\V.\  has  determined  that  this 
rulemaking  is  not  m.ajor  within  the 
meaning  of  Executive  Order  12291.  This 
pjlerr.flking  is  considered  to  be  a 
significant  regulation  under  Department 
cf  Transportation  regulatory  policies 
and  procedures  because  it  affects  other 
modal  administrations  of  the 
Department  and  because  of  substantial 
public  interest.  The  proposed 
regulations  would  require  all  modal 
carriers  to  forward  certifications  from 
persons  tendering  loaded  intermodal 
containers  and  trailers  to  subsequent 
carriers,  but  would  promulgate  a  record 
retention  reqtiirement  only  on  persons 
tendering  the  containers  or  trailers  and 
their  motor  carriers.  The  FHVVA 
anticipates  that  the  economic  impact  of 
this  rulemaking  will  be  minimal  since 
the  certification  could  easily  be 
incorporated  into  documents  required 
by  other  Federal  agencies.  For  these 
reasons,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354;  5  U.S.C. 
605(b)),  the  FHWA  has  evaluated  the 
effects  of  this  proposed  rule  on  small 
entities  such  as  local  governments  and 
businesses.  The  FHWA  believes  that 
this  rulemaking  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
certification  could  be  easily 
incorporated  into  existing  shipping 
documents.  The  Act  provided  ^at 
certifications  would  only  be  required  for 
shipments  having  an  actual  gross  cargo 
weigh*  of  more  than  10,000  poimds.  The 
effect  on  small  businesses  is 
proportionate  to  the  number  of 
shipments  of  intermodal  containers  and 
trailers.  The  FHWA  intends  to  further 
evaluate  the  economic  consequences  of 
this  proposal  on  small  entities  in  light 
of  the  comments  received  in  response  to 
this  notice. 

Executive  Order  12612  (Federalism 

Assessmerjt) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
critena  contained  in  Executive  Order 
12612  The  Intermodal  Safe  Container 

T.'ans;}Qr*a:;-}n  \~t  authorizes  the 
Secreta.-}  to  initiate  a  proceeding  to 
issue  regulations  to  implement  the 
provisions  of  the  Act  The  proposed 


regulations  recognize  the  role  of  S'ate 
governments  in  implementing  the 
enforcement  provisions  of  the  Art 
including  the  authorization  of 
legislation  to  enable  a  State  to  a.<.sess 
fines  and  penalties  and  impound 
containers  and  trailers.  Therefore,  the 
FHWA  has  determined  that  a 
Federalism  assessment  is  not  required 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  in  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  chapter  35 
under  0MB  No.  (NEW);  Administration: 
Federal  Highway  Administration;  Title: 
Federal  Motor  Carrier  Safety 
Regulations;  General;  Intermodal 
Transportation;  Need  for  Information: 
Reduce  the  number  of  overweight  motor 
vehicles  transporting  intermodal 
containers  and  trailers;  Proposed  Use  of 
Information:  Information  about  the 
natiire  and  weight  of  the  cargo  will 
better  enable  motor  carriers  to  comply 
with  vehicle  weight  laws;  Frequency: 
8,000,000  shipments  of  intermodal 
containers  and  trailers  per  year;  Burden 
Estimate:  133,333  hours;  Respondentsi 
Persons  presenting  a  loaded  container  or 
trailer  for  intermodal  transportation; 
Form(s):  None;  Average  Burden  Hours 
Per  Respondent:  One  minute  per 
shipment.  There  is  no  significant 
administrative  burden  to  the  motor 
carrier  industry  because  the  same  or 
similar  shipping  documents  are 
generally  maintained  for  similar  time 
periods  xmder  other  Federal  and  State 
requirements.  For  further  information 
contact:  The  Information  Management 
Division,  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  (202)  366- 
4735.  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  toi  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  Attentioni  Desk 
Officer  for  the  FHWA.  It  is  requested 
that  comments  sent  to  OMB  also  be  sent 
to  the  FHWA  rulemaking  docket  for  this 
proposed  action. 


S'ational  Environmental  Policy  Act 

The  FHW.A  lias  analyzed  this  action 
for  the  purpose  of  the  .National 
Environmental  Poiiry  Act  of  1969  (42 
use,  4321  pt  seq  j  and  has  determiined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  .\genda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  390 

Highway  safety,  Intermodal 
transportation,  Motor  carriers,  Reporting 
and  recordkeeping  requirements. 

Issued  on:  July  7, 1993. 
Rodii(>y  E.  Slater, 
.(^dnji/ustrafor. 

For  the  reasons  set  out  in  the 
preamble,  49  CFR  part  390  is  proposed 
to  be  amended  as  followsi 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGUI-ATIONd: 
GENERAL 

1.  The  authority  citation  for  part  390 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2503  and  2505; 
49  use.  501,  508.  3102  and  3104;  49  CFR 
1.48. 

§390.3    [Icneodedi] 

2.  Section  390.3  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
to  read  as  (c)  through  (g),  respectively, 
and  by  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§390.3    General  applicability. 

•         •         »         »         • 

(b)  The  rules  in  subpart  C  of  this  part 
are  applicable  to  persons  tendering 
loaded  intermodal  containers  or  trailers 
having  an  actual  gross  cargo  weight 
(inclusive  of  packing  material  and 
pallets)  of  more  than  10,000  pounds  and 
to  carriers  used  to  transport  such 
containers  or  trailers. 


Subpart  C— (Added] 

3.  Part  :190  is  amended  by  adding 
subpart  C  to  read  as  follows: 

Subpart  C — Intermodal  Transportation 

Spc 

390  50  .Applicability. 

3W.52  Definitions. 

390  54  Notification  and  certification. 


transpcrtin; 
transportati 
trailer  with 
(inclusive  c 
pallets)  of  r 
Intermod 
successive  i 
or  trailer  fr( 
destination 
of  carrier  in 
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3')0  56    Duty  of  motor  carrier 

390  58    Forwarama  and  retention  of 

^ert;f;cation 
,39{j  60     Qiercion 

Subpart  C — Intermoda!  Transportation 

§  390.50    Applicability. 

The  provisions  of  this  subpart  apply 
to  any  person  tendering  loaded 
containers  or  trailers,  for  intermoda] 
transportation  whicR  mav  in\'olv"  a 
motor  carrier,  having  an  actua;  giosis 
cargo  weight  (inciusive  of  packing 
material  and  pallets)  of  more  than 
10,000  pounds  and  tc  earners  used  to 
transport  such  containers  or  trailers. 
This  s'ubpart  also  apphes  to  any  person 
who  coerces  or  attempts  to  coerce  a 
motor  carrier  to  transport  a  loaded 
container  or  trailer  in  violation  of  this 
subpart 

§390  5?     Definitjont. 

In  this  subpart: 

Arphcatfle  state  law  means  the 
\ehi::ie  weight  laws,  including 
overweight  operating  permit 
reguintions,  of  each  State  in  which 
mtermodal  transportation  occurs  or 
where  an  act  of  coercion  allegedly 
of'rurs 

Corr/pr  means: 

(1)  A  motor  carrier,  water  carrier,  and 
rail  carrier  (as  such  terms  are  defined  in 
49U.SC.  10102),  and 

(2)  An  ocean  com.raon  carrier  (as  such 
term  !-;  dehned  m  46  U.S.C.  App.  1702). 
providing  transportation  of  property  in 
commerce. 

Coprre  or  attempt  to  coerce  means  a 
threat  to  cause  substantial  harm  to  the 
business  or  financial  condition  of  a 
carrier  or  person  participating  in 
luto'-modal  transportation  which  is 
designed  to  ii:duce  that  carrier  or  person 
to  transport  a  loaded  container  or  trailer 
in  violation  of  the  provisions  of  §  390.56 
or  390.60. 

Container  has  the  meaning  given  the 
term  freight  container  by  the 
International  Organization  for 
Standardization  in  Series  1,  Freight 
Containers,  3rd  Edition  (reference 
number  IS0668-1979(E)),  including 
successive  revisions  thereto,  and  similar 
containers  that  are  used  in  providing 
transportation  in  interstate  commerce. 

Initial  carrier  means  the  first  carrier 
transporting  in  intermodal 
transportation  a  loaded  container  or 
trailer  with  an  actual  gross  cargo  weight 
(inclusive  of  packing  material  and 
pallets)  of  more  than  10,000  pounds. 

Intermoda}  transportation  means 
successive  carriage  of  a  loaded  container 
or  trailer  from  an  origin  point  to  a 
destination  point  by  more  than  one  type 
of  carrier  in  interstate  or  foreign 


commerr^e  Such  term  shall  ir.f:i.jde 
carnage  bv  more  than  one  mode  of 
transportation  m  interstate  or  foreign 
commerce  both  under  a  single  bill  of 
iadmg  and  unnpr  separate  bills  of 
lading 

ReasonobiP  description  m.eans  a 
representative  s'etament  that  accurately 
characterizes  the  cargo  transported.  A 
reasonable  descnption  characterizes  all 
commodities  that  constitute  more  than 
20  percent  of  the  total  cargo  weight  for 
purposes  related  to  this  subpart.  The 
terms  general  freight,  miscellaneous 
freight,  freight  all  kinds,  and  similar 
generic  descriptions  are  not  considered 
reasonable  descriptions  for  purposes 
related  to  this  subpart,  unless  no  single 
commodity  constitutes  more  than  20 
percent  of  the  total  cargo  weight. 
Hazardous  material  shipping  paper 
requirements  (49  CFR  part  172,  subpart 
C)  are  not  affected  by  this  definition, 
and  must  be  shown  as  specified. 

Tender  a  loaded  container  or  trailer 
means  to  present  a  loaded  container  or 
trailer  to  an  initial  carrier  for  intermodal 
transportation.  The  person  who  assumes 
legal  responsibility  for  the  loading  of  the 
contents  into  the  container  or  trailer  is 
considered  to  be  the  person  who 
tendered  the  loaded  container  or  trailer 
including  the  consolidation  of  multiple 
shipments. 

S390.54    Notification  and  c«ftlfleation. 

(a)  Before  an  v  person  tenders  any 
container  or  trailer  having  an  actual 
gross  cargo  weight  (inclusive  of  packing 
material  and  pallets)  of  more  than 
10,000  pounds,  such  person  shall  give 
the  initial  carrier  written  notification  of 
the  cargo  weight  and  a  reasonable 
description  of  the  contents  of  the 
container  or  trailer.  The  notification 
may  be  transmitted  electronically. 

(b)  At  or  before  the  time  any  person 
tenders  any  container  or  trailer  having 
an  actual  gross  cargo  weight  (inclusive 
of  packing  material  and  pallets)  of  more 
than  10,000  pounds,  such  person  shall 
provide  a  written  certification  to  the 
initial  carrier. 

(1)  This  certification  may  be 
transmitted  electronically,  provided  that 
the  certification  can  be  reproduced  in  a 
tangible  form,  including  signature. 

(2)  A  carrier,  agent  ofa  carrier,  broker, 
customs  broker,  freight  forwarder, 
warehouseman,  and  terminal  operator 
shall  not  be  considered  to  be  tendering 

a  loaded  container  unless  the  person 
assumes  legal  responsibiUty  for  the 
loading  of  the  contents  into  the 
container  or  trailer. 

(c)  The  certification  shall  appear  on 
the  first  page  of  the  shipping  document 
conesponding  to  the  container  or  trailer 
or  on  a  separate  document  that  directly 


relates  to  the  shipping  document 
corresponding  to  ihe  container  or  trailer. 

(d)  The  ceitificatiOD  shall  include: 

(1)  The  actxial  gross  cargo  weight  of 
the  contents  of  the  container  or  trailer, 
including  packing  material  and  pallets; 

(2)  A  reason Bie  "«scription  of  the 
contents; 

(3)  The  signature  of  the  person  or 
representative  tendering  the  container 
or  trailer; 

(4)  The  name  of  the  person  tendering 
the  container  or  trailer;  and 

(5)  The  date. 

(e)  No  person  shall  provide  false  or 
erroneous  information  in  a  certification. 

§390.56    Duty  of  n>oto<- cscrlw. 

(a)  No  motor  carr  1  provide 
transportation  of  a  loaded  intermodal 
container  or  trailer  having  an  actual 
gross  cargo  weight  (inclusive  of  packing 
material  and  pallets)  of  more  than 
10.000  pounds  prior  to  receiving  the 
certification  required  by  this  subpart. 

(b)  The  certification  shall  accompany 
the  intermodal  container  or  trailer 
during  transportation  by  a  motor  carrier. 

8  TT+C.iifi     Po'ws'c): 'p  and  ratentlon  of 

ce.n.ticaticr.. 

(a)  A  carrier,  agent  of  a  carrier,  broker, 
customs  broker,  freight  forwarder,  ■* 
warehouseman,  or  terminal  operator 
that  receives  the  certification  required 
by  this  subpart  in  the  course  of 
intermodal  transportation  shall  forward 
the  certification  to  a  subsequent  carrier 
transporting  the  container  or  trailer. 

(b)  The  forwarding  of  the  certification 
under  paragraph  (a)  of  this  section  by 
any  persons  listed  there  does  not 
constitute  a  verification  or  affirmation  of 
the  accuracy  or  completeness  of  the 
certification. 

(c)  Any  f)erson  who  tenders  a  loaded 
intermodal  container  or  trailer,  which 
may  involve  a  motor  carrier,  and  each 
motor  carrier  providing  intermodal 
transportation  of  a  loaded  container  or 
trailer  shall  maintain  a  copy  of  the 
certification  for  a  period  of  one  year 
fix)m  the  date  of  the  transportation. 
Certifications  may  be  maintained 
electronically  if  the  certification  can  be 
reproduced  in  a  tangible  form  including 
signature. 

S  390.60    Coercion. 

(a)  No  person  may  coerce  or  attempt 
to  coerce  a  person  to  transport  a  loaded 
container  or  trailer  subject  to  this 
subpart  without  the  certification 
required  by  §  390.54. 

(b)  No  person,  knowing  that  the 
weight  of  the  loaded  container  or  trailer 
or  the  weight  of  the  tractor-trailer 
combination  carrying  the  container  or 
trailer  in  intermodal  transportation  is  in 
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excess  of  that  pennittwi  by  applicable 
State  law,  shall  coerce  or  attempt  to 
coerce  a  motor  carrier — 

(1)  To  transport  the  container  or 
trailer  or 

(2)  To  operate  the  tractor-trailer 
combination;  in  violation  of  juch  law 

(c)  Exception.  This  section  does  not 
apply  to  a  carrier  during  the  transfer  of 
a  loaded  container  or  trailer  to  another 
earner  m  the  course  of  intermoda! 
transportation  This  exception  does  not 
apply  if  the  earner  is  also  the  person 
tendenng  the  loaded  container  or  trailer 

in?  Doc,  M-l«>615  Filed  7-13-^.3   8  45  sinjl 


49  CFR  Parts  392  and  393 

[PHWA  Docket  Mo.  MC-93-191 

Parts  and  Accassofies  Nacassary  for 
Safa  Oparatlon;  Warning  Davlcas  for 
Stopped  Vehk;laa 

AQENCY:  Federal  Highway 
Administrabon  iFHWAl.  DOT. 
action:  Notice  of  pmpcsec  rulemaking 

iNTRM). 

SUMMARY:  The  FH\VA  is  proposing  to 
amend  the  ret^uirements  for  warning 
devices  for  stopped  vehicles  to  allow 
•he  use  of  fuseas  and  hquid-burning 
flares  m  lieu  of  b.direc:ticnrij  reflective 
tnangies,  unles.?  the  vehic.t;  is 
transporting  certain  hazardous  materials 
or  is  powered  by  compressed  natural 
gas  it  .s  the  intent  of  this  rule  making  to 
give  equal  pnority  to  fusees  and  flares 
vv.ih  regard  to  use  as  emergency 
warning  devices  This  action  is  required 
by  sef.tion  1041(b)  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991 

DATES:  Comments  rr,  ^t  be  received  on 
or  bttfcre  September  l.i,  1J93. 
ADOflESSES:  Submit  written,  signed 
comments  to  FVT.VA  Docket  No.  MC- 
93-19,  Room  4232.  HCC- 10,  Office  of 
the  Chief  Counsel.  Federal  Highway 
.A.d.TiinistrHtion,  4(X)  Seventh  St:>ief 
SW..  Washington.  DC  20590  A'.l 
comments  received  will  b^  av?:.tir:if  for 
e.xam.ination  at  the  above  address  rroai 
8.30  am.  to  3.30  p  m  .  e  t.,  Monday 
through  Friday,  except  iegel  ?t^>r'.' 
holidays.  Those  desir.ng  notifii;at:cn  of 
receipt  of  comments  must  include  a  self- 
addressed,  stampeo  postcard 
FOP  RjRTHEfl  INFORMATiOH  CONTACT: 

Mr  Larrv  W  .Vlinor,  Office  of  Motor 
Carrier  Standards.  (202)  166-2981,  or 
.^^r  Charles  E  Medalen.  Offi-e  of  Chief 
Counsel.  '202)  366-1354.  Federal 
Highway  .^dministraron,  Department  of 


Transportation.  400  .Seventh  Street, 
SW  .  Washington,  DC  20590.  Office 
hours  are  from  7  45  am  to  4  15  p.m  , 
e.t..  Monday  through  Friday,  except 
legal  Federal  holidays 

SUPPLEMENT AI«Y  MHXWATION: 

Backgroand 

Set  11  on  liKlih)  of  the  Intermodal 
■^  1,-face  Transportation  Efficiency  Act  of 
IWl  'tne  Act:  (Pub.  L  102-240,  105 
Stat.  1914   19^3).  signed  by  the 
President  on  December  18,  1991, 
requires  that  'Section  393.95  of  title  49 
nf  the  Code  of  Federal  Regulations  shall 
:*  appiieti  so  mat  hisees  and  flares  are 
given  **quai  pnonty  with  regard  to  use 
as  reflecting  signs.    Currentiy 
§393.95(012)10  requires  that  vehicles 

3uipped  with  wftrnmp  devu.es  on  and 
:er  January  1,  r^"4   have  K^ree 
bidirectional  refiactive  inany.it'S  that 
conform  to  Federal  .Motor  Vehicle  Safety 
Standard  No.  125  (49  CFR  571.125). 
s«iior  ^^3  '^^intiKii)  allows  the  use  of 
i'-jsees.  i iqui a- DuminK  emergency  tlares, 
and  red  electric  lanterns  in  addition  to, 
but  not  in  ben  of.  bidirt»ctional 
reflective  tnangies  Pertarmance 
standards  iar  fuset-s  are  provided  in 
§  393.95(j}.  However,  performance 
standards  are  not  currentiy  specified  for 
liquid-burning  flares. 

Although  fusees  and  liquid-burning 
flares  are  allowed  in  addition  to  the 
bidirectional  reflective  triangles,  certain 
restrictions  on  their  use  are  imposed. 
depending  on  the  cargo  being 
transported  or  the  fuel  system  used  to 
power  the  vehicle.  Section  393  95(^1 
prohibits  flame  producing  warning 
devices  on  vehicles  transporting 
explosives,  Class  A  or  Class  B:  any  cargo 
tank  motor  vehicle  used  for  the 
transportation  of  flammable  liquids  or 
flammable  compressed  ijas  whether 
loaded  or  empty;  or  any  motor  vehicle 
using  compreswsd  gas  as  a  motor  hiel, 
This  prohibition  is  intended  to  reduce 
the  inherent  risk  of  fire  and/or 
explosion  if  these  hazardous  materials 
were  exposed  to  flame. 

Discussion  nf  Proposal 

Tne  FH'WA  is  prnposmg  to  amend 
§  393.95  to  allow  all  commercial  motor 
vehicles  to  be  equipped  with  fusees  and 
hquid-buming  flares  in  Heu  of 
bidirectional  emergency  reflective 
triangles,  except  motor  vehicles 
transporting  explosives  (Class  A  or  Class 
B),  cargo  tank  motor  vehicles  used  for 
flammable  liquids  or  flammable 
compressed  gas  (whether  loaded  or 
empty),  or  motor  vehicles  using 
compressed  gas  as  a  motor  fuel.  This 
prohibition  remains  necessary  to 
minimize  the  risk  of  explosion  or 


catastrophic  fire  involving  cargoes  and 
fuels  of  these  types.  The  FHWA  believes 
the  retention  of  this  provision  is 
consistent  with  congressional  intent. 

The  FFTWA  is  also  proposinc  to 
amend  §  392.22(b)  which  sets  forth 
requirements  for  the  placement  and  use 
of  warning  devices  for  stopped  vehicles. 
This  amendment  is  necessary  because 
the  rurrent  paragraph  does  not  allow  the 
use  of  fusees  and  liquid-burning  flares 
in  lieu  of  bidirectional  reflective 
trianRles 

Fusees  and  liquid  burning  flares  do 
net  bum  indefinitely  The  FKW.^  does 
not  believe  that  the  safety  benefits 
denvtKi  .^ra  the  use  of  wimmg  devices 
would  be  served  by  the  use  of  fusees 
end  liquid-burning  flares  if  those 
devices  were  to  bum  out  prior  to  the 
movemen*  of  the  disabled  or  stopped 
vehicle.  The  FHWA  proposes  that 
vehicles  be  equipped  with  either  (1) 
three  bidirectional  eraerjjency  reflective 
triangles  or  (2)  six  f-jsees  or  liquid- 
burning  flares,  each  capable  of  burning 
for  30  minutes.  The  FITWA  believes  that 
six  fusees  or  hquid-buraing  flares  would 
be  sufficient  to  provide  warning  in  the 
vas»  ma)ority  of  incidents  involving 
stalled  vehicles.  The  FKW.^  requests 
comments  on  the  miinimum  number  of 
fiisees  or  liquid-burning  flares  which 
should  be  required  on  vehicles  which 
are  not  equipped  with  triangles,  the 
minimAum  burning  time  for  each  fusee, 
and  whether  or  not  a  mixture  of  fusees, 
hquid-buming  flares,  and  bidj-ectional 
reflective  triangles  should  be  allowed. 

The  FHW.\  is  proposing  to  amend 
§  392.22(b)(2)(!)  Fusees,  to  require  tjie 
motor  carrier  to  ensure  that  fusees  or 
liquid  burriing  P.ares  are  in  use  for  the 
entire  time  tbe  vehicle  is  stopped  upon 
the  traveled  portion  of  a  highway  or  the 
■ihoulder  of  a  highwav.  In  addition,  the 
FHWA  proposes  that'§  3q2.22(b)(2Kii) 
be  amended  to  allow  motor  carriers  to 
use  fusees  or  hquid-bunung  flares  in 
heu  of  emergency  triangles  when  their 
vehicles  are  stopped  during  dayl  ght 
hours  m  a  business  or  residential 
district.  Section  392.22(b}(2)fii)  would 
require  that  if  fusees  or  liquid-burning 
flares  are  used,  tiiere  must  be  at  least 
one  lighted  fusee  cr  flare  at  each  of  the 
prescribed  locations,  as  long  as  the 
vehicle  is  stopped.  The  driver  of  the 
ve.bicle  would  be  required  to  extinguish 
and  remove  each  burning  fusee  or 
liquid-burning  flare  before  the  stopped 
vehicle  is  moved. 

With  regard  to  perfcrm-ance  standards 
for  fusees  and  liq'jid^bummg  flares,  the 
FFTWA  proposes  to  amend  §  393. 95(;)  to 
require  that  these  devices  be  capable  of 
burning  for  at  least  30  minutes,  and 
meet  the  staridards  of  the  Underwriters 
Laboratories,  Inc.,  Highway  Emergency 


Ru'.emakins 

Executive  O 
Regulation) 
Policies  and 
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Signals  (UL  912).  As  stated  in  UL  912. 
the  Underwriters  Laboratories  standards 
are  "based  upon  sound  engineering 
principles,  research,  and  records  of  tests 
and  field  experience,  and  an 
appreciation  of  the  problems  of 
manufacture,  installation,  and  use 
derived  from  consultation  with  and 
information  obtained  from 
manufacturers,  users,  inspection 
authorities,  and  others  having 
specialized  experience."  The  FHWA 
believes  that  such  a  standard  is 
appropriate  for  incorporation  by 
reference  into  §  393.95.  Currently, 
§  393.95(j)  references  the  standards  of 
the  Bureau  of  Explosives,  Association  of 
American  Railroads.  The  FHWA 
believes  that  the  UL  standard  is 
preferable  because  it  provides 
comprehensive  performance  standards 
for  both  fusees  and  liquid-burning  flares 
and  is  more  familiar  to  the  motoring 
public. 

The  FHWA  proposes  to  create  a  new 
section,  §  393.7,  Matter  incorporated  by 
reference,  to  provide  the  language  of 
incorporation  required  by  1  CFR  51. 
After  review  of  the  comments  to  this 
rulemaking,  and  a  determination  that 
the  incorporation  by  reference  is 
necessary  for  the  final  rule,  the  FHWA 
would  submit  UL  912  to  the  Director  of 
the  Federal  Register  for  approval  in 
accordance  with  5  U.S.C.  522(a)  and  1 
CFR  51.  Upon  approval  of  the  Director 
of  the  Federal  Register,  the  FHWA 
would  incorporate  UL  912  in  §  393.95, 
and  include  information  on  the 
availability  of  the  document  in 
§  393.7(b). 

The  FHWA  recognizes  that  some 
motor  carriers  may  wish  to  supplement 
the  required  warning  devices  (reflective 
triangles  or  fusees  and  flares)  with  other 
warning  devices  such  as  electric 
lanterns.  The  FHWA  intends  to  allow 
the  use  of  these  other  types  of  warning 
devices  in  addition  to,  but  not  in  lieu  of, 
the  required  warning  devices.  Therefore, 
the  FHWA  is  proposing  to  add 
§  393.95(f)(2){iii)  to  clearly  indicate  this 
intent,  provided  those  supplemental 
warning  devices  do  not  decrease  the 
effectiveness  of  the  required  warning 
devices 

Rulemaking  Analysis  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  proposal  would  amend  the 
requirements  for  warning  devices  for 
stopped  vehicles.  The  FHWA  has 
determined  that  this  document  does  not 
contain  a  major  rule  under  Executive 
Order  12291  or  a  significant  regulation 
under  the  regulatory  policies  and 


procediu^s  of  the  DOT.  It  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal.  This 
proposal    f  1  iopted,  would  allow  motor 
carriers  the  option  to  use  fusees  and 
liquid-burning  flares  in  lieu  of 
bidirectional  reflective  triangles.  The 
proposal  would  not  increase  the  cost  of 
complying  with  the  requirements  for 
emergency  warning  devices  on 
commercial  motor  vehicles.  Therefore,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  comphance  voth  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  With  a  few 
exceptions,  this  proposal,  if  adopted, 
would  allow  motor  carriers  the  option  to 
use  fusees  and  liquid-burning  flares  in 
lieu  of  bidirectional  reflective  triangles. 
The  proposal  would  not  increase  the 
cost  of  complying  with  the  requirements 
for  emergency  warning  devices  on 
commercial  motor  vehicles.  Based  on 
the  evaluation  of  this  proposal,  the 
FHWA  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  [44  U.S.C.  3501  etseq.]. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 


action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  SuhiPTt?  in  4^?  TFTv  Farts  392  and 
393 

Highway  safety.  Highways  and  roads, 
Motor  carriers,  and  Motor  vehicle  safety. 

Issued  on:  July  7, 1993. 
Rodney  E.  Slater, 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  Code 
of  Federal  Regulations,  chapter  HI. 
subchapter  B,  by  amending  parts  392 
and  393  as  set  forth  below: 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

1.  The  authority  citation  for  part  392 
is  revised  to  read  as  follows; 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240, 105  Stat.  1914, 1993  (1991),  49  U.S.Q 
3102;  49  U.S.C.  app.  2505;  49  CFR  1.48. 

2.  Paragraphs  (b)(1)  introductory  text, 
(b)(2)(i)  and  (ii)  of  §  392.22  are  revised 
to  read  as  follows: 

f  392.2?    F-^p-ic^cy  signals,  stopped 

vehicles 


(b)  Placement  of  warning  devices — 

(1)  General  rule.  Except  as  provided 
in  paragraph  (b)(2)  of  this  section, 
whenever  a  vehicle  is  stopped  on  the 
traveled  portion  of  a  highway  or  the 
shoulder  of  a  highway  for  any  cause 
other  than  necessary  traffic  stops,  the 
driver  shall  as  soon  as  possible,  but  in 
any  event  within  10  minutes,  place  the 
warning  devices  with  which  his  vehicle 
is  equipped  in  conformance  with  the 
requirements  of  §  393.95  of  this 
subchapter,  either  three  emergency 
reflective  triangles,  three  electric 
emergency  lanterns,  three  liquid- 
burning  emergency  flares,  three  fusees, 
or  three  red  emergency  reflectors  in  the 
following  manner: 

(i)*  •  • 
(ii)*  *  • 
(iii)  •  •  • 

(2)  Special  Rules — (i)  Fusees  and 
liquid-burning  flares.  The  driver  of  a 
commercial  motor  vehicle  equipped 
with  only  fusees  or  Uquid-buming  flares 
shall  place  a  lighted  fusee  or  liquid- 
burning  flare  at  each  of  the  locations 
specified  in  paragraph  (b)(1)  of  this 
section.  There  shall  be  at  least  one 
lighted  fusee  or  liquid-burning  flare  at 
each  of  the  prescribed  locations,  as  long 
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as  the  vehicle  is  stopped.  Before  the 
stopped  vehicle  is  moved,  the  dr.v-er 
shall  exTingiiiah  and  remove  each 
burning  fuse«  or  iiquid-bummg  PiATf 

(ii)  DavUght  hours  Except  as 
provided  un  paragraph  'bi(2](iii)  of  this 
■k^ction.  during  Lne  per.od  lighted  lamps 

are  r.ot  required,  ihree  emeqzer.cy 
tnangies,  or  thr^w  Jiiih'ed  his»>*«!  or 
i  quiil-buiTiin^  •^rTierseni  ■,  :"a:"S  shall  bo 
placed  as  specified  ^n  paraxT^iph  (b)(1) 
oi  this  section  or  two  red  fiaes  as 


speci'ied  ir.  par^grapns.  ,D'.  iu.;) 


and 


(iii)  of  this  section  ana  within  a  time  of 
10  minutes.  In  the  event  the  driver 
elects  to  u<;e  only  fusees  or  liquid- 

b'T':!'  ..       .   .,^^.  ,.,,.._.  ;-.^^„q  .;-i  lieu  of 

emerv;'-'!.'  ,  -.'.armies  3r  :"'J  flags,  the 

'.lT\:-f>:  "n'.;s;  i.isur«  'h.;'  :)•  !«?ast  one  fusee 

'■,:  iiq  .:  :-r^ur,:TV  "int'r-^f'-u  v  '  \Te 
T<^r..a.ns  .ur.\f-:  a*  ea',.-.    f  •".-  jrescribed 
.oca'.r.ns  as  .cr.a,  -s  '^^.e  ■.'eh;c„.-  is 
f'oppe,,:  :  :  :-:r>.H:::   3--*''.-''>  !--r.   :iij  'he 
Site  w.nery   r.e  v^r. .;^.,h  'a'H'^  pd.-K^C  ui 
stopped,  the  rinver  s.-ail  px*inguish  and 


PART  393— PARTS  AND 
ACCESSORIES  NECESSARY  FOR 
SAFE  OPERATIONS 

3  Tno  a  jtharity  citation  for  part  393 

is  re%:>6d  to  r^ed  as  follows: 

Auf  honn    ?»•(  •    ::     -. :  b)  of  Pub.  L  102- 
240    ^-)5S>it    :  4:4.  :.*<*;  ':991).  49  U^.Q 
3102,  49  ■  '  .S  C  app   ::05   4<^  CFR  1.48. 

4  A  new  secticn  393  ""  :s  added  to 

s..hpar*  A  of  p^rt  393  t:;  rwed  as  follows: 


§393.7     Mattar  Incorporstsd  t>y  rttorsnc*. 

[a]  Incorprr^ti  m  Pari  193  includes 
references  to  certain  matter  or  materials 
The  text  of  the  roatenals  is  not  in'-iuded 
in  the  regulaticmsconta !n*>d  ir^  par*  3Q3. 
The  materials  «r«  herebv  nade  a  part  of 
the  regulatinns  ir,  rsart  3*^3  The  Dir^rtor 
oftheFederqJ  Rpsister  bas  approved  the 
materials  uk  oriK.ra'Bd  t^v  referenre  in 
accordance  with  '  ['  S  C  552(a)  and  1 
CFR  part  51.  For  matpnais  sub'6i  t  fo 
change,  only  the  specific  version 
approved  by  the  Director  of  tr.e  Feaersl 
Register  and  specified  in  liie  regulation 
are  incorporated.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval  and  a  notice  of  any  change 
in  these  materi  a  <=  w    ;  be  published  in 
the  Federal  Register. 

(b)  Availability.  The  materials 
Incorporated  by  refprf'.ic  p  srt^  available 
as  follows: 

(1)  Standards  of  the  Underv^n'^rs 
Laboratories,  Inc.  Information  ar  a 
copies  may  be  obtained  by  wntmt;  to 
Underwriters  Laboratories,  Inc.,  333 
Phngsten  Road,  Northbrook,  Iliinois 
60062. 

(2)-{9)  Reserved. 

(10)  All  of  the  materials  incorporated 
by  reference  are  available  for  inspection 
at: 

(i)  The  Department  of  Tran=:por'a*!on 
Library,  400  Seventh  Street,  SVV  , 
Washington,  EX:  20590  in  Room  2200 
These  document  are  also  available  for 
inspection  and  copying  as  provided  in 
49  CFR  part  7,  appendix  D;  and 

(ii)  The  Office  of  the  Federal  Register 
in  Washington,  DC 

5.  Section  393.95  is  amended  by 
revising  paragraphs  (f)(2)  and  (j)  to  read 
as  follows: 


§393.95     EfT>«f9ency  equipment  or  atl 
power  unKa. 


in  •  •  * 

(2)  Vehicles  equippea  wnh  wc'-mng 
dpvires  on  nnd  jftpr  far.i:".r<>-  1.  '974  iu 
Three  bidirectionaJ  emergency  r^Owtive 
triangles  that  ronforni  to  the 
r^-q-iirements  ol  Federal  Motor  V<-,hic!t» 
Safety  Standard  No.  125.  §  571.125  oi 
this  title;  or 

(ii)  At  least  6  fusees  or  Hquid-buminp 
flares.  The  vehicle  must  have  as  many 
additional  fusees  or  liquid-burning 
flares  as  are  necessary  to  satisfy  the 
requirements  of  §  392.22. 

(iii)  Other  w  inung  devices  may  be 

used  in  addition  to,  but  net  m  ii^u  cf. 
the  required  warning  cevices.  provic^d 
those  warning  devices  do  not  decrease 
the  effectiveness  of  the  rw^nired 
Aaming  devices. 

(g)'  •  • 
(h)-  •  • 
(il  *   •   • 

(j)  Requirements  for  fufee^  ana  (■qind- 
burning  flares.  Each  fu.see  or  hqn-d- 
bt:ming  :1are  shall  b**  capofcte  of  numing 
;'rr  30  mm  Jtes,  and  shfill  ccnfonn  to  the 
rf  quiremen's  cf  Underw-ters 
Labor -t::-;es,  inc..  I'L  No.  912.  Kigfiwav 
En-..:!.'-gfnq'  Signals.  (See  §393.7;b)  for 
inforiration  on  the  avaiiabihty  of  this 
d:^'"-omf>nt  )  Each  fusee  or  liquid-burning 
r^-e  shci;  'c*  ma.-ked  v.-"!th  the  UL 
s\mboi. 

*  *  a  *  • 

[FR  Doc.  93-16617  Filed  7-13-93.  ri  45  aji,i 
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Fe4ieraJ  HbufpMtmr 
VoL  58,  No.  133 
Wednesday,  hi}y  14,  1993 


This  section  of  the  FEDERAL  REQISTEP 
contains  documents  other  than  njie*  Of 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigattons, 
committee  meetings,  agency  dedsions  and 
rui.ngs,  delegations  of  authonty,  filing  of 
peMions  and  applications  arid  agency 
statements  of  organization  and  turctJons  are 
examples  of  documents  appeanng  in  this 
section 


ACTION 

Information  Correction  Submtttod  to 
the  Office  of  Management  and  Budget 
for  Review 

AGENCY;  ACTION,  the  Federal  Domestic 

Volunteer  Agency 
ACTION:  Infoimation  collection 
submitted  to  the  Office  of  Management 
arid  Budget  for  review. 

SUMMARY:  The  follow.in|2  form  has  been 
submitted  to  0MB  for  approval  under 
the  Paperwork  Reduction  Act  (44  USA 
Chapter  35).  This  entrv  is  not  sub)ect  to 
44  U.S.C.  3504  [h)  Copies  of  the 
submission  may  be  obtained  from  the 
ACTION  Clearance  Officer 
DATES:  OMB  and  Action  will  consider 
comments  received  by  A.ugust  13.  1993 
Send  comments  to  both. 
ADDRESSES: 

WsUard  L,  Holng,  Clearance  OfHcer, 
ACTION,  1100  Vermor.t  Ave,.  .VW,, 
VVashmgton,  DC  20525 

.Steve  Semenuk,  Desk  Officer  for  ACTION, 
Office  of  .Management  k  Budget,  3002  New 
Executive  Ofc.  Bidg, ,  Washington,  DC 
20503 

SUPPt£MENTARY  INFORMATION: 

Title  and  .Vo.  of  Form  Proiect  Grant 
Apphcation,  Form  A-424-SCS 

Need  and  Use:  To  assure  that  grantees 
meet  program  requirements;  USE.  the 
information  provided  is  considered  by 
ACTION  writh  regard  to  initial  and 
renewal  funding. 

Type  of  Request  Extension  of  the 
expiration  date  of  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Respondent's  Obligation  to  Reply: 
Required  for  initial/renewal  benefits 

Descriptions  of  Respondents:  Public 
agencies  and  private  non-profit 
organizations. 

Frequency  of  Collection:  Annually 

Estimated  Number  of  Annual 
Responses:  288 


EsUiiioted  Average  Burden  Hours  per 
Hespnnse  For  new  applicants  — 20 
hiouTS  for  renewal  applicants — 10 

hours: 

ReguUlory  tutlujnty  45  U.S.Q  4950,  et 

Dated   (Jiy  6,  ^993. 
Garv  Kowakzyk. 
Acung  Director.  ACTION. 
,FR  Do<:.  9:>-166r,  "lied  7-13-93;  8:45  ami 
BtuJNO  coo€  aoeo-a»~M 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  arte  Budget 

Tlie  Department  cf  Agriculture  has 

submitted  to  OMB  for  review  the 
foHcwing  proposai  for  the  collection  of 
information  under  the  provisions  of  the 

Paperwork.  Reduction  Act  [44  U.S.C. 

chapter  35)  since  the  iast  list  was 
published.  This  list  is  grouptjc  ini,;:.  :.r\* 
proposals,  revisions,  extension,  or 
reinstatements  Ecicii  entrv  contains  the 
following  information 

;  I  j  Agency  proposing  the  iiiioniialion 
collection.  ,'2)  Title  of  the  information 
colleclior!.  '3)  Form  numberfs.  if 
applicable,  (4)  Hew  often  the 
information  is  rec^uested,  .,5:  Who  wiU 
be  required  or  asied  to  report.  (6]  An 
estimate  of  the  number  of  responaes;  (7) 
A.S1  estimate  of  ih^  total  numt>er  of  hours 
needed  to  provide  the  intcrmation,  ;H,, 
Name  and  telephone  number  of  the 
agency  contact  person 

Questions  about  the  item.s  in  ihe 
listing  should  be  directed  to  the  ageru:\ 
person  named  at  the  end  of  each  entry 
Copies  of  the  proposeo  forms  and 
supporting  documents  mav  be  oDtsmed 
from.  Department  Clearanc*  Officer 
USDA,  OIRM,  room  404-W  Admin 
Bldg.,  Washington.  DC  20250,  (20.:! 
690-2118. 

Extension 

•  Forest  Service,  Visitor  Pennit  and 
Registration  Card,  FS  2300-30,  FS 
2300-32,  On  occasion.  Individuals  or 
households,  315,000  responses,  1.5, ""^'O 
hours,  John  Twiss  (202)  20,'>-1422 

•  Foreign  Agricultural  Service, 
Readership  Survey,  Ajnnually 
IndivTduals  or  households,  farms, 
businesses  or  other  for-profit,  Small 
businesses  or  organizations.  2,fX)0 


responses;  340  hours,  Geraldine 

Srhurrr«?rhpr  '202}  720-7115. 

New  Coiiet.tion 

•  Food  a.':i;  Nutrition  Service, 
Authorized  Pood  Retailer 
Characteristics  Study,  One  time  data 
collection  lousinesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations;  2,500 
responses;  2,425  hours,  Ken  Offerman 

iXin&iti  t   Hulciier, 

Deputy  Department  Qearance  Officer. 

■rv  -i,  .    V     •  Kfisi  Filed  7-13-93:  8:45  am] 


Anima*  »r>d  Plant  Hea,l1.h  ln8p«ct,iC'r 
Service 

!  Docket  No   &3-O80-1] 

Availabitrty  of  Environments! 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY  .Animal  and  Plant  Health 
1 ;  s  p  •  t .  }n  Service,  USDA. 

ACT>ON:  .Notice. 

SUMMARY:  We  are  advising  the  public 
'  'it  an  environmental  assessment  and 
hnding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
geneticallv  entrii^pprpd  organisms  will 
!'i,-,',  i,; resent  6  risn  .  '  :nfroducing  or 
.-;;sst-r:.:r- •:[-.».:  ,:  .  >h'..<  ;*'*  and  will  not 
iiave  a  s.gu^ficai:t  loipi;  t  on  the  quality 
of  the  human  environmei  t  bfts*-  ■  m  its 
finding  of  no  significan '   ;;    .i  i,  ttie 
Animal  and  Plant  Heal t.'  i;;-j'Hction 
Sen  ice  has  determined  that  an 
environmental  Impart  <rtatement  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
fissessnient  and  finding  of  no  significant 
;mf«(~i  are  available  for  pubUc 
n  s  [>M  ^ ;  (  n  at  USDA,  room  1141,  South     / 


h : .  .  1  I  ^  1 4th  Street  and  Independence 

Avenue  ,SW  .  Vv'a.shington,  DC,  between 

'^  a.rii  and  4  3C,;  j,;,m..  Mondav  through 
Fndav,  except  tinhda\'S  Perso::' 
••vishujg  tu  .,iR]:->«i  thi„i5e  'iocuments  are 

enrourajeed  tn  (:j=ij!  a.ni-»fl(l  np  ^?f^7'^  690— 

2fi'!"  to  tBCilUfite  enl'v    r:    W:*-  '>-hding 
room. 
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F0«  RJBTHEB  INTOWUTION  CONTACT:  Dr 

Arnold  Foudlxi,  Deputy  Director, 
Biotechnology  Permits,  BBEP.  APHIS 
USDA,  room  850,  Federal  Building 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612  For  copies  of  Uie 
environmental  assessment  and  finding 
of  no  significant  impact,  write  to  Mr 
Clayton  Givens  at  the  same  address 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents 
SUPPtaiEMTAPY  INFORMATION:  The 
regulations  in  7  CFR  part  340  ireferred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  mto  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pesLs  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles;  A 
permit  must  be  obtained  before  a 


regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movem.ent  of  a  regulated 
article  and  for  obtaining  a  ptermit  for  the 
release  into  the  environment  of  a 
regulated  artacie  The  Animal  and  Plant 
Health  In.spection  Service  (APHIS)  has 
stated  that  ;t  would  prepare  an 
environmental  assessment  and,  when 
necessarv,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  PR  22906) 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  ihe 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  a  permit 


for  the  &eld  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quahty  of  the  human 
environment.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  which  are  based  on  data 
submitted  by  the  applicant  and  on  a 
review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impact  associated  with 
conducting  the  field  tests. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms; 


Permit  Ho     \                              Permmae 

1 

Date  issued 

Orgartsms                               FleW  test  iocatton 

9^-090-01 

Hoechst-Rousaet  Agrt-Vst  Coripany  

Oft-14-93 

Sugar  beet  plants  geneticaily  engineered  to 
exprjss     tolerance     to     the     herbctde 
gtutoanate 

f 

Hott'.  Dakota 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with.  (IJ 
The  National  Environmental  PoUcy  Act 
of  1969  (NEPAj  (42  USC  4321  et  seq], 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NTPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  SEP.\ 
[7  CFR.  part  lb),  and  (4!  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  AuiTust  28^  1979,  and  44 
FR  51272-51274.  August  31,  1979), 

Done  in  Washington,  DC.  this  8th  day  of 
July  1993 

Terry  L.  Medley 

Actir.q  Administrator.  Animal  and  Plant 

He<ii'±  Infpectior:  Sennce. 

[TH  Doc  93-16652  Filed  7-13-93;  8:45  amj 
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Forett  Service 

Revision  of  the  Land  and  Resource 
Management  Plan  tor  the  Routt 
National  Forest,  Routt  County,  Moffat 
County,  Jackaon  County,  Garfield 
County,  Rio  Blanco  County,  CO 

AGENCY:  Forest  Service,  USDA. 
ACnoN:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY;  Pursuant  to  36  CFR  219.10(g). 
the  Regional  Forester  for  the  Rodcy 
Mountain  Region  gives  notice  of  the 
agency's  intent  to  prepare  an 


Environmental  Impact  Statement  for  the 
revision  of  the  Routt  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  According  to  36  CFR 
219.10(g).  Forest  Plans  are  ordinarily 
revised  on  a  10-year  cycle  The  existing 
Routt  Forest  Plan  was  approved  on 
November  15. 1983 

The  Routt  National  Forest  intends  to 
reexamine  the  pnmar\'  decisions  made 
in  the  Forest  Plan  by  addressing  the 
issues  identified  as  revision  topics  The 
Revision  Topics  are  those  areas  of  the 
Forest  Plan,  identified  through 
monitoring,  evaluation,  and  pubhc 
involvement,  where  a  potential  need  for 
change  was  identified.  The  Revision 
Topics  are: 

Wilderness/Roadless  Areas 

Recreation  Opporttmities/Resolution 
of  Travel  Conflicts 

Timber  Management/Allowable  Sale 
Quantity 

Biodiversity 

Wild  and  Scenic  River  Eligibility 

The  primary  decisions  made  in  the 
Forest  Plan  are: 

Forestwide  Multiple-use  Goals  and 
Objectives,  36  CFR  219.11(h) 

Forestwide  Management 
Requirements.  36  CFR  219  27 

Management  Area  Direction.  36  CFR 
219.11(c) 

Lands  Suited  or  not  Suited  for 
Activities,  36  CFR  219.14,  219.16, 

Monitoring  and  Evaluation.  36  CFR 
219.11(d) 

OTHER  RECOMMENDATIONS  TO 
CONGRESS:  The  Forest  Service 


continues  to  invite  comments  and 
suggestions  from  Federal,  State,  and 
local  agencies,  Native  American  tribes. 
individuals  and  organizations  on  the 
scope  of  the  analysis  to  be  included  in 
the  Draft  Environmental  Impact 
Statement  (DEIS)  In  addition,  the  Forest 
Ser\'ice  gives  notice  that  it  is  beginning 
a  full  environmental  analysis  and 
decision  making  process  for  this 
proposal  so  that  interested  or  affected 
people  may  know  how  they  can 
partiapate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision.  Public  meetings  to  discuss 
alternatives  are  scheduled  as  follows: 


Location 

Date 

Time 

Craig,  Colo- 

August 16, 

3  p.m  ard  6 

rado 

1993 

p.m. 

Yampa,  Colo- 

August 17, 

3  p.m  and  6 

rado 

1993 

p.m. 

Waid6.i,  Coto- 

August  18. 

3  D.rn  and  8 

rado 

1993. 

p.m. 

Krommling, 

Ajgu.st  19, 

3  p.m  and  6 

Colorado 

1993 

p.m 

Steamboat 

August  20, 

3  p.m,  arid  6 

Springs, 

1993 

p.m. 

Colorado. 

The  purpose  of  these  meetings  is  to 
discuss  and  define  the  range  of 
alternatives  to  be  considered  in  the 
Environmental  Impact  Statement.  Forest 
Service  officials  will  describe  and 
explain  the  preliminary  alternatives  the 
agency  has  identified  and  the  process  of 
environmental  analysis  and  disclosure 
to  be  followed.  Written  comments  are 


Alternative 

Theme — 1 
alternative  i 
managemen 
and  manage 
current  Fore 

How  ReTisi( 

— Wildemes 

the  F.irest 
waldemes 


UMI 
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encouraged  Additional  meetings  with 
indi\Tduals  or  groups  may  be  arranged 
by  contacting  Lee  R  Kramer. 
Lnterdisaolmarv-  Team  Leader,  303- 
879-K22' 

DATB:  Cominents  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  August  25,  1993. 
ADDRESSES:  Send  written  comments  to 
jorry  E  Schmidt,  Forest  Supervisor, 
Rjii'tt  Netional  Forest.  29587  West  US 
40,  Steamboat  Spnngs,  ColoradG  8048'' 
?0R  FURTHER  INFORMATION  CONTACT; 
Lee  R,  Kramer.  Forv?;',  r'S-ir. 
Literdisciplinar,'  Teani,  Leaner,  303- 
S79-l~22, 

SUPPLEMENTARY  !NFORMAr.ON:  Tl.e 
Revisiorj  Topics  werw  laenLfie'J  Uirough 
a  process  of  examin;;.;  the  Forest  Plan 
and  determining  wnat  items  may  need 
to  be  changed.  This  pn:x:ess  included  a 
n'omber  of  pubUc  meetings  designed  to 
get  pubUc  input.  Newsletters,  seminars. 
and  meetings  with  iocai  government 
officials  and  interest  group.';  have  also 
aided  m  idenbfymg  the  Revision 
Topics.  Comments  were  divnded  into 
the  categories  of: 

Revision  Topics 

Amendment  Topics 

Im.plementation  Topics 

Topics  CAitside  the  Scope  of  a  Forest 
Plan  Revision 

The  alternative  shown  below  &re 
preliminary  and  continue  to  be 
developed.  New  alternatives  may  oe 
created  as  a  result  of  public 
involvement.  Some  of  the  prelimmarv 
alternatives  may  not  'be  analyzed  m 
detail. 

Alternative  A  (No  Action) 

Theme — The  theme  for  this 
alternative  ;s  to  continue  the 
management  area  allocations,  activities, 
and  management  direction  of  Lhe 
current  Forest  Flan 

How  Revision  Topics  are  .\ffected 

—Wilderness/Roadless— About  21%  of 

the  Forest  is  managed  as  either 
wilderness,  proposed  wilderness,  or 
roadless.  Davis  Peak  and  Service 
Creek  FPAs  continue  to  be 
recomimended  for  wilderness 
designation. 
— Recreation  Opportunities/Resolution 
of  Travel  Conflicts — 
Semi-primitive  recreation 
opportunities  are  emphasized.  About 
42%  of  the  Forest  provides  non- 
motorized  recreation  opportunities 
while  the  remainder  of  the  Foreiil  (58%) 
offers  motonzed  recreation 
opportunities. 

—Timber— The  ASQ  was  360  MMBF  for 
the  first  decade.  Based  on  actual 
timber  offered  figures  dunng  the  9 


vear?  of  plan  impiementaUon,  the  No 
Action  ASQ  is  250  MMBF.  About 
20%  of  the  Forest  has  an  emphasis  on 
wood  fiber  production. 

—Biodiversity — Management  of 
ecosystems  is  not  wpii  addressed. 

—Wild  and  Scenic  Rivers — No 
additional  eligible  Wild  and  Scenic 
River  candidates  are  identified 
(Portions  of  the  Elk  and  Encampment 
Rivers,  totalling  54.5  miles,  continue 
to  be  recommended  for  Wild  and 
Scenic  River  designation  and  have 
been  given  interim  protection). 

-AJtemativp  B 

Theme — The  theme  for  this 
alternative  is  to  modify  current 
direction  to  put  more  emphasis  on 
natural  distiirbance  agents,  such  as  fire, 
insects  and  disease,  to  modify 
vegetation  composition  and  structure  to 
resemble  the  range  of  conditions  found 
before  European- Americans  began  to 
alter  the  la^d.scape. 

How  Revision  Topics  an?  Aifectpd 

— VViidernes.s.''''Roftdiess — The  roadnjss 
character  of  ail  inventoned  roao^tjss 
areas  would  be  maintained  by 
prohibiting  timber  harvest  and 
iriotonzed  use  About  60%  of  the 
Forest  would  be  managed  a«  either 
Wilderness  or  roadless,  Wiidemess 
recommendation  options  1  through  4 
are  available,  !VV;lderr;>^<^,'.  ■-;:'*-:on 
descnptions  follow  Hi\br.\c'.:.:v 
descriptions) 

— Reo-eation  Opportimities/Resolution 
of  Travel  Conflicts — Non-motorized 

recreation  opportunities  would  be 
t^mphasized  on  most  or  the  Forest. 
Artenal  and  collector  roads  would 
generally  be  closed  to  public 
motonzed  use  or  managed  at  low 
maintenance  levels  to  discourage  high 
levels  of  use 

—Timber— The  planned  umber  harvest 
level  (ASQ)  would  be  greatly  reduced 
(curapared  to  alternative  A)  due  to  the 
fewer  acres  available  and  the  lower 

intensity  of  management. 
— Biodiversity— Reliance  on  naUiral 
disturbances  to  snepe  the  composition 
and  structure  of  vegetation  involves  a 
high  degree  of  unpredictability, 
uncertainty  and  risk  Not  all  of  the 
Forest  can  be  managed  in  this  fashion 
due  to  legal  and  social  obligations  i.e. 
fire  control  near  private  land 
developments.  The  lack  of 
management  control  of  the  process 
and  the  high  degree  of  uncertainty 
regarding  the  timing  and  location  of 
natural  disturbances  make  the 
identification  of  environmental 
consequences  dif^rult. 


— Wild  and  Scenic  Rivers — Au  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

Mtf'mative  C 

InwiTiw — The  theme  for  this 
alternative  is  to  modify  current 
direction  to  utilize  management  actions 
such  as  timber  harvest  and  prescribed 
burning  to  produce  goods  and  services 
and  modify  vegetation  composition  and 
structiire  to  resemble  the  range  of 
conditions  found  before  European- 
Amp-i'-.^n?  hpz^ir  *-  -"r-*^p  '-.--"--ape. 

How  Rpvision  "ropic*.  an-  -\,tffHi:wl 
— Wilder.;ess  .ktKi.i.t'ts- -  !:_■. '::_v,:.t-d 

roadless  areas,  having  enough  suitable 
timberlands  to  potentially  offer 
economically  viable  timber  sales, 
could  be  entered  for  timber  harvest 
while  other  roadless  areas  would  be 
managed  primarily  with  natural 
disturbances  and  prescribed  fire. 
Wilderness  recommendation  options 
1  throiigh  3  are  available. 

— Recreation  Opportunities/Resolutions 
of  Travel  Conflicts — There  would  be  a 
mix  of  open  and  closed  roads  with  a 
continued  emphasis  on  semi- 
primitive  motorized  and  non- 
motorized  recreation  opportunities. 

— ^Timbei^— Timber  rotation  ages  would 
be  longer  and  the  harvest  units  larger 
to  better  dupUcate  the  timing,  location 
and  size  of  natural  disturbances. 

— ^Biodiversity — Using  management 
actions  to  smpe  the  composition  and 
structure  of  vegetation  has  more 
predictable  consequences  than  does 
using  natural  disturbances  because 
the  timing  and  location  of 
management  actions  is  controlled.  Not 
all  of  the  Forest  could  be  managed  in 
this  &shion  due  to  legal  and  sodal 
obligations  i.e.  large  timber  harvest 
units  visible  from  sensitive  viewing 
points, 

—Wild  and  Scenic  Rivers — All  eligible 
Wild  and  Scenic  River  candidates 
would  he  sriven  interim  protection. 

.\itematiTe  D 

Theme— The  theme  of  this  alternative 
is  to  modify  current  direction  to  ensure 
the  stability  of  the  local  wood  fiber 
industry,  contribute  towards  national 
wood  fiber  demands  and  offer  increased 
motorized  recreation  ODportunities 

Hijvv  Revision  loph.,*  are  .AliwJwi 

— Wilderness/Roadless — Inventoried 
roadless  areas  would  be  entered  for 
timber  harvest  and  other  resource 
activities  as  necessary  to  meet  the 
current  timber  demand  level  of  33.75 
MMBF  annually.  Roads  constructed 
into  these  areas  would  be  built  to  a 
low  standard  and  would  be  closed  to 
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P'jblic  motorized  use  Wilderness 
recomiBsndation  options  1  and  3  are 
available 

—Recreation  Opportiinities-'ResoiuUon 
of  Travel  Coniucts — Roads  ouiside  of 
existing  roadless  areas  would 
generally  be  open  to  motorized  txavei 
with  restrictions  only  as  necessary'  tj 
prtatect  sensitive  resources  About 
60%  of  the  Forest  would  provide  for 
non-motorized  recrfletion 
opportunities  while  the  remaindBr 
would  provide  motunzed  rtXTeatioi; 
opportunities. 

—Timber— Existing  Standards 
Guidaimes,  and  Management  Araa 
Allocations  wouic  be  modified  to 
en.sure  that  an  ASQ  of  337  5  .MMBF, 
for  the  decade,  couIj  be  sustained. 

— Biodiversity — Management  actions 
s.icii  as  timber  harvest,  needed  '.o 
achieve  objectives,  will  be  designed  to 
mirnic  natural  disturbanr.es  as  mjch 
a."  no!»sibie 

— Wild  and  Scenic  Rjvers-— .-Mi  ^'l!|^ibie 
W'.ld  and  Scenic  Rjver  candidates 
would  be  given  interim  protection. 

AltematiTe  E 

Thema — The  Lhcn:e  for  this 
alte.Tiative  is  to  mod. .7  carrent 
direction  to  utilize  management  actions 
such  as  timber  harvest  and  prescribed 
b'ummg  to  produce  goods  and  services 
and  modify  vegetation  composition  and 
struct'ore  to  rftseir.ble  tha  range  of 
conditions  .^ound  'oefor?  European- 
Americans  began  to  al'er  thti  la.^.dscape. 
This  is  the  same  as  .\!temaUve  C  with 
the  exception  that  timber  management 
actions  must  result  in  an  above-cost 
timber  sale  program. 

How  Revision  Topics  .Vre  .^.^Bcted 

— Wilderness/ Roadless — Roadless  areas, 
not  recommended  for  wilderness  and 
having  ^'litahle  timbeTlands.  could  be 
entered  for  timber  ria.-.'est  if  road 
constraction  ar.d  timber  harvest 
would  result  in  an  above  cost  timber 
pragrim  Other  roadless  areas  would 
be  managed  primarily  with  natural 
disturban:.es  and  prer.cribed  fire. 
Wilderness  recommendation  options 
1  through  3  are  available. 

—Recreation  Opportunities/Resolution 
of  Travel  Conflicts — ^There  would  be  a 
mix  of  open  and  closed  roads  with  a 
continued  emphasis  on  semi- 
primitivB  motorized  and  non- 
motonzed  rt»creation  opportunities. 

— ^Timber — Timber  rotation  ages  would 
be  longer  and  the  narvest  units  larger 
to  better  duplicate  the  frequency  and 
size  of  natural  disturbances.  Timber 
harv  est  levels  would  depend  upon 
revenues,  costs  and  our  ability  to 
sustain  an  'bove  cost  umber  sale 
program. 


— Biodiversity — Using  management 
actions  to  shape  the  composition  and 
structure  of  vegetation  has  more 
predictable  consequences  than  does 
using  natural  disturbances  because 
the  timing  and  location  of 
manaRement  actions  is  conL'oUed.  Not 
all  of  the  Forest  cT)uld  be  managed  in 
this  fashion  due  to  legal  and  social 
obligations  i  e  large  timber  harvest 
units  visible  from  sensitive  viewing 
points.  The  need  for  increased 
financial  efficiency  could  limit  the 
management  artions  available  i.e 
vegetation  treatment  with  salvage 
sales.  If  low  timber  values  limit 
human  intervention,  opportunities  to 
modify  vegetation  composition  and 
structure  would  he  dec  reased 

— Wild  and  Scenic  Rivers — All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection 

Alternative  F 

Theme — The  theme  of  this  alternative 
is  to  modify  current  direction  »o 
concentrate  intensive  management 
activities  such  as  timber  harvest  and 
recreation  development  in  areas  where 
they  have  historically  occurred  .Areas 
witn  little  or  no  sign  of  past  intensive 
management  activities  wi'.i  remain  in 
that  condition. 

How  Revision  Topics  are  .•JBEected 

— Wilderness/Roadless — Inventoried 
roadless  areas,  which  represent  areas 
with  little  or  no  sign  of  past  intensive 
management  activities,  would  be 
managed  to  maintain  their  roadless 
condition  by  prohibiting  timbHr 
harvest  and  road  construction, 
Roaded  areas,  which  tend  to  have  a 
history  of  human  activity,  would  be 
intensively  managed  for  multiple  uses 
and  roads  would  tend  to  remain  open 
to  public  motorized  travel  Wilderness 
recommendation  options  1  through  4 
are  available. 

— ^Recreation  Opportunities/Resolution 
of  Travel  Conflicts — This  alternative 
would  provide  a  mix  of  motorized 
and  non-motorized  recreational 
opportunities  with  the  motorized 
opportunities  occurring  mostly  in 
areas  associated  with  intensive 
management. 

— Timber — Overall  timber  harvest  le\  els 
might  be  only  slightly  lower  (than 
Alternative  A)  but  would  be  more 
concentrated. 

—Biodiversity— Roaded  areas  would  be 
managed  to  feature  a  range  of  habitat 
conditions  with  a  tendency  towards 
young  and  vigorous  forest  vegetation. 
Unroaded  areas  would  be  managed  to 
feature  older  vegetation. 


— Wild  and  Scemc  Rivers — All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

Alternative  G 

Theme — The  theme  of  this  alternative 
is  to  modify  current  direction  to 
produce  goods  and  services  and  modif>' 
vegetation  composition  and  sLnicture  at 
three  different  levels  of  intensity  in 
separate  areas  of  the  Forest. 

Level  1 — ^Natural  disturbances,  with  3 
minimum  of  management  aciivity,  will 
occur  on  capable  and  available 
inventoried  roadless  areas. 

Level  2 — Natural  disturbances  will  be 
mimicked  through  low  intensity  activity 
on  the  inventoried  roadless  areas  not 
found  cajsable  or  available. 

Level  3 — Nsturai  pr ccasses  will  be 
modified  to  meet  a  variety  of  dem-ands 
Lhrough  high  intensity  activity  on  all 
i-emaining  Forest  lands 

How  Revision  Topics  are  .\fFectpd 

— Wilderness/Roadless— Inventoried 
roadless  areas  found  capable  and 
available  as  wilderness  would  be 
managed  with  mmim.um  human 
intervention  by  prohibiting  tim.ber 
harvest  and  road  construction. 
Inventoried  roadless  areas  found  n.^t 
capable  or  available  as  wilderness 
would  be  managed  with  some  human 
intervention  by  featuring  low- 
intensity  timber  harvest  and  other 
resource  activities  to  mimic  natural 
disturbances,  Roaded  areas  would  be 
intensively  .managed  for  multiple  uses 
with  a  high  level  of  human 
intervention.  Wilderness 
recommendation  options  1  through  4 
are  available. 

— Recreation  Opportunities/Resolution 
of  Travel  Conflicts — This  alternative 
would  provide  a  mi\  of  motorized 
and  non-motorized  recreational 
opportunities. 

— Timber — Overall  timber  harvest  levels 
would  be  lower  (than  .Mternative  A). 

— Biodiversity — .\reas  witli  high  human 
intervention  would  feature  a  range  of 
habitat  conditions  with  a  tendency 
towards  young  and  vij^orous  forest 
vegetation.  Areas  with  little  human 
intervention  would  be  managed  to 
feat'ure  older  vegetation. 

— W  lid  and  Scenic  Rivers — All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  inferim  protection 

Alternative  H 

Theme — The  theme  of  this  ailemauve 
is  to  modify  current  direction  to 
facilitate  high  levels  of  development, 
resource  utilization  and  motorized 
recreation. 
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How  Revision  Topics  are  -\ffected 

— Wilderness  Roadless — Roadless  areas 
would  be  entered  for  timber  harvest 
and  other  resource  activities.  Roads 
uou!d  generally  be  open  to  motorized 
travel  with  restrictions  only  as 
nee  essary  to  protect  sensitive 
res,jurces.  Only  wilderness 
r'^commendation  option  1  is  available. 

— Re-creation  Opportunities/Resolution 
o'  Tr:i\'»^l  Conflicts — Most  of  the 
F(ire'--;,  outside  designated  wilderness, 
v.'ouid  feature  motorized  recreation 
opportunities. 

—Timber— More  (than  alternative  A) 
Forest  land  would  have  an  emphasis 
on  wood  fiber  production. 

—  Biodiversity — There  would  be  a  wide 
range  of  habitat  conditions  across  the 
Forest  with  an  emphasis  towards 
developing  vigorous  and  healthy 
vegetation. 

— Wild  and  Scenic  Rivers — All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

Wilderness  Options 

Once  a  decision  has  been  made  on  the 
amount  of  roadless  area  to  be 
maintained  as  roadless,  the  decision 
maker  then  has  the  option  of 
recommending  all  or  part  of  the  roadless 
area  for  wilderness  designation 
provided  that  it  was  found  capable  and 
available  for  wilderness.  Tentative 
wilderness  options  are  shown  below. 

Option  1 — Forest  Servdce 
recommends  no  additional  wilderness. 

Option  2 — Forest  Service 
recommends  •   •   •  (small  amount, 
maybe  one  area  and.'or  several  additions 
to  e,xisting  wilderness  areas) 

Option  3 — Forest  Service 
recommends  *   *   •  (higher  acreage, 
some  of  the  areas  found  capable  and 
available) 

Option  4 — Forest  Service 
recommends  •  •   *  (Maximum 
wilderness  where  we  recommend  all  of 
the  areas  found  capable  and  available) 

The  responsible  official  forappro\Tng 
tne  Forest  Plan  revision  is  Elizabeth 
t;tiil,  Regional  Forester,  Rocky 
Mountain  Reaiicn.  USDA  Forest  Service, 
11177  West  8th  Avenue,  P.O.  Box 
25127,  Lakewood,  Colorado  80225.  The 
Forest  Supervisor,  Routt  National 
Forest,  is  delegated  responsibility  for 
preparing  the  Envirorunental  Impact 
Statemient. 

The  Draft  Environmental  Impact 
Statement  and  proposed  Revdsed  Forest 
Plan  should  be  available  for  public 
review  in  January  1994,  After  a 
minimum^  comment  penod  of  90  Dtiy; 
the  Final  Environmental  Inipact 
Statement  and  Revised  Forest  Plan 
should  be  completed  bv  November 
1994. 


The  90  day  public  comment  period  on 
the  Draft  Environmental  Impact 
Statement  will  commence  on  the  day 
the  Environmental  Protection  Agency 
publishes  a    Notice  of  Availability"  in 
the  Federal  Register. 

It  is  very  important  that  those 
interested  in  this  propK>sed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  Draf^ 
Environmental  Impact  Statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Council  on  Environmental 
Quahty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoUcy  Act  at  40 
CFR  1503.3).  Please  note  that  comments 
you  make  on  the  Draft  Environmental 
Impact  Statement  will  be  regarded  as 
public  information. 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
Environmental  Impact  Statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  Final  Environmental 
Impact  Statement.  City  of  Angoon  v. 
Model.  (9th  Qrcuit.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
This  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final 
Environmental  Impact  Statement. 

DR'fi  ''jH-  ^  1993. 
Elizabeth  EsUil, 
Regional  Forester. 
[FR  Doc  93-16627  Filed  7-13-93,  8;45  am] 

BILUNG  CODE  MIO-II-M 


Grand  Island  Advisory  Com-riss  o'l 
Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 
AcnoN:  Grand  Island  Advisory 

Commission  Meeting- 

SUMMARY:  The  Grand  Island  Advisory 
Commission  will  meet  on  July  26, 1993 
at  8  a.m.  at  the  Comfort  Inn  on  M-28 

East  in  Munsmg,  Michigan.  An  agenda 
for  the  one  day  meeting  will  consist  of 
an  update  on  the  Draft  Environmental 
Impaci  Statement  from  the  Planning 
Team,  a  discussion  by  Dr  Cantrill  on 
concensus  building  end  s  discussion  of 


the  feasibiUty  study  by  the  feasibility 
committee. 

Interested  members  of  the  public  are 

encouraged  tn  attend 

FOR  FUBTHEB  iNf-0RMA*ION  CONTACT: 

Direct  questions  about  this  meeting  to 
Dennis  Jones,  PubUc  Service  Team 
leader,  Hiawatha  National  Forest,  2727 
N.  Lincoln  Road,  Escanaba,  MI  49829. 
(906) 786-4062. 

July  7. 1993. 
Donald  E.  Hewlett, 
Acting  Forest  Supervisor 
[FR  Doc.  93-16583  Filed  7-13-93;  8:45  am) 

BILUNG  CODE  J41(>-11-l» 


DEPAR-^ME^rr  OF  COMMFRrF 


^ore  ry  ■'' ''pice  ./"■'■"■es  G  '.'.'r '• 


[Ordw  No.  647] 


txparsio"  cf  F^ 
Phoenix,  AZ 


^Traoe  Zone  75 


Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  appUcation  from  the  City 
of  Phoenix,  Arizona,  grantee  of  Foreign- 
Trade  Zone  No.  75,  for  authority  to 
e.xpand  and  relocate  its  general-purpose 
zone  in  Phoenix,  Arizona,  within  the 
Phoenix  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  June  22, 1992  (Docket  l»-92, 
57  FR  29277,  7/1/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  appUcation  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders; 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  section  400.28. 

Signed  at  Washington,  DC,  this  2nd  day  of 
July.  1993. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 
[FR  Doc  93-16687  Filed  7-13-93;  8:45  ami 
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[Order  No  6451 

Expansion  :f  Poreign-Trade  Zona  1 77 
Evansv'iie,  iN 

Pursuant  to  its  auinarity  uiider  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  application  from  the 
Indiana  Port  Commission,  grantee  of 
Foreign-Trade  Zone  No.  177,  for 
authority  to  expand  its  general-purpose 
zone  in  Evansville,  Indiana,  within  the 
Evansv7lle  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  June  29, 1992  (Docket  21-92. 
57  FR  30464.  7/9/92); 

Whereas,  notice  inviting  public 
ccrr..T.ent  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board  s  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now.  therefore,  the  Board  hereby 
orders; 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  section  400.28. 

Signed  Washington,  DC,  this  2nd  day  of 

Iu!y,  1993 

Baxtart  R.  Staffoni. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 
(FR  Doc.  93-15688  Filed  7-13-93;  8:45  am] 
nujNO  cose  asio-os-p 


INTERNATIONAL  TRADE 
ADMINIS-^RATION 

[A-570-8201 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Compact 
Ductile  Iron  Waterworks  Rttings  ancJ 
Accessories  Thereof  From  the 
People's  Republic  of  China 

AGENCY:  Li: port  Administration. 
L-.temaUonal  Trade  Administration. 

Department  of  Comir.erce. 

EFFECTIVE  OATc:  July  14   1993, 

FOR  FURTHER  IKFORMATION  CONTACT:  Kate 

Ioh::son,  Office  of  .^riuauaipuig 
L".v?st:ga'uons,  Import  .Administration. 
Lntemat.onal  Trade  Administration, 
U,S  Deparment  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington,  DC,  20230:  telephone; 
(202)  482^929, 


Final  Detertnination 

The  Department  of  Commerce  iihe 
Department)  determines  that  certain 
compact  ductile  iron  waterwr'ns 
(CDIW)  fittings  and  accessories  thereof 
from  the  People's  Republic  of  China 
(PRCJ  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act) 
and  that  critical  circumstances  exist. 
The  estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Scope  of  Investigation 

The  products  covered  by  thi.s 
investigation  are  (1)  certain  compact 
ductile  iron  waterworks  fittings  of  3  to 
16  inches  nominal  diameter  regardless 
of  shape,  including  bends,  tees,  crosses, 
wyes,  reducers,  adapters,  and  other 
shapes,  whether  or  not  cement  line,  and 
whether  or  not  covered  with  bitumen  or 
similar  substance,  conforming  to 
AWWA/ANSI  specification  C153/ 
A21.53,  and  rated  for  water  working 
pressure  of  350  PSI;  and  (2)  certain 
CDIW  fittings  accessories  which 
typically  consist  of  a  standard  ductile 
iron  gland,  a  styrene  butadiene  rubber 
(SBR)  gasket,  the  requisite  number  of 
Cor-Ten  steel  or  ductile  iron  T-head 
bolts,  and  hexagonal  nuts,  for  fittings  m 
sizes  3  to  16  inches,  conforming  to 
American  Water  Works  Association/ 
American  National  Standards  Institute 
(AWWA/ANSI)  specification  Clll/ 
A21.il,  and  rated  for  water  working 
pressure  of  350  PSI.  Gaskets,  bolts  and 
nuts  are  only  included  if  they  are 
imported  as  an  accessory  pack  with  a 
gland.  However,  glands  imported 
separately  are  included  in  the  scope  of 
investigation. 

The  types  of  CDIW  fittings  covered  by 
this  investigation  are  compact  ductile 
iron  mechanical  joint  waterworks 
fittings  and  compact  ductile  iron  push- 
on  joint  waterworks  fittings,  both  of 
which  are  used  for  the  same 
appUcations.  CDIW  fittings  are  u.sed  to 
join  water  main  pressure  pipes,  valves, 
or  hydrants  in  straight  lines,  and 
change,  divert,  divide,  or  direct  the  How 
of  raw  and/or  treated  water  in  piping 
systems.  CDIW  fittings  attach  to  the  " 
pipe,  valve,  or  hydrant  at  a  joint  and  are 
used  principally  for  municipal  water 
distribution  systems. 

CDIW  fittings  accessories  are  used  to 
join  mechanical  joint  CDIW  fittings  to 
pipes.  The  accessories  ensure  the 
completeness  of  the  seal  between  the 
CDIW  fitting  and  pipe.  Mechanical  joint 
fittings  must  be  used  with  CDIW 
accessories.  Push-on  fittings  do  not 


require  CDIW  accessones  other  than  a 
SBR  gaslcet 

CDIW  fittings  with  nomin,il  diameters 
gre,Tter  than  16  inches,  and  the 
accessories  used  with  CDIW  fittings 
with  nominal  diameters  greater  than  16 
inches,  are  specifically  excluded  from 
the  scope  of  Lhe  investigation. 
NonmalieaDle  CM.st  iron  fittings  (also 
Coiled  gray  iron  fittings)  and  full-bodied 
ductile  fittings  are  also  specifically 
excluded  from  the  scope  of  Ihis 
investigation.  Nonmalleable  cast  iron 
fittings  have  littie  ductility  and  are 
generally  rated  only  150  to  250  PSI. 
Fuli-bod'ied  ductile  fittings  have  a 
longer  body  design  than  a  compact 
fitting  hecau,se  in  Uie  compact  design 
the  straight  section  of  the  body  is 
oni!tted  to  provide  a  more  compact  and 
less  heavy  fitting  without  reducing 
strength  or  fiow  characteristics.  In 
addition,  the  fiull-bodied  ductile  fittings 
are  thicker  walled  than  the  compact 
fittings.  Full-bodied  fittings  are  made  of 
either  gray  iron  or  ductile  iron,  in  sizes 
of  3  to  43  inches,  conform  to  AWWA/ 
ANSI  specification  C110/C21.10,  and 
are  rated  to  a  maximum  of  only  250  PSI. 
In  addition,  compact  ductile  iron 
fianged  fittings  are  excluded  from  the 
scope  of  uhis  investigation,  as  they  have 
significantlv  different  characteristics 
and  uses  than  CDFvV  fittings. 

CDiW  fittings  are  classifiable  under 
subheading  7307.19  30,00,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  Standard 
ductile  iron  glands  are  classifiable 
under  HTSUS  subheading 
7325.99.10.00.  stvTene  butadiene  rubber 
gasketis  are  classifiable  under  HTSUS 
subheading  4016. S3. 00. 90,  T-Head  bolts 
of  steel  or  ductile  iron  are  classifiable 
under  HTSUS  subheading 
7318.15.20,90,  and  hexagonal  ruts  are 
classifiable  under  HTSUS  subheading 
7318.16  00,00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Case  History 

Since  our  affirmative  preliminary 
detennination  of  critical  circumstances, 
on  April  28,  1993  (5R  FR  26960,  May  6, 
1993),  the  following  events  have 
occurred. 

We  verified  the  responses  of  China 
National  Metal  Products  Import  and 
Export  Corporation  (CMP),  Song  Zhuang 
Foundrv',  Bin  He  Foundry',  and  Sigma 
Corporation  in  the  United  States  and  the 
FRC  fi-om.  April  6,  1993  Lhrough  April  8, 
1993  and  April  23,  1993  Lhrough  May  3, 
1993,  respectively.  Petitioners  and 
respondent  filed  case  briefs  on  J'^e  3, 
1993  and  rebuttal  briefs  on  June  8, 1993. 
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A  public  heanng  was  held  od  June  10. 
1993. 

Separate  Rates 

As  noted  in  the  Final  Determination 
r:f  Sales  at  Less  than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
C/iino  (.56  FR  20588,  May  6.  1991) 
[Sparklers],  we  have  followed  a  pohcy 
of  issuing  separate  rates  m  non-market 
economy  investiiaations  where 
respondents  can  demon.strate  both  a  de 
jure  and  de  facio  absence  of  central 
government  control  with  respect  to 
exports  Evidence  supporting,  though 
not  requinng,  a  finding  of  de  jure 
absence  of  central  control  would 
include;  (1)  An  absence  of  restrictive 
stipulations  associated  with  an 
indi\Tdual  exporter's  business  and 
export  licenses;  and  12]  any  legislative 
enactments  devolving  central  conL'ol  of 
export  trading  com»panies  Evidence 
sup.-  ortmg  a  finding  of  de  facto  absence 
of  central  control  with  respect  to  exports 
would  include;  (1)  Whether  each 
exporter  sets  its  own  export  prices 
independently  of  the  government  and 
other  exporters;  and  (2)  whether  each 
e\-porter  can  keep  the  proceeds  from  its 
sales. 

In  previous  investigations  and 
administrative  reviews  in  which  the 
separate  rates  test  has  been  applied,  the 
Department  has  not  distinguished 
exporters  on  the  basis  of  ownership 
That  IS,  state  ownership  did  not 
preclude  an  exporter  from  receiving  a 
separate  rate.  We  now  have 
reconsidered  this  pohcy  and  have 
determined  that  it  is  not  appropriate  :o 
assign  separate  rates  to  state-ov-med 
enterprises.  We  have  determined  that  an 
entity  cannot  be  completely  free  of 
central  government  control'  with  respect 
to  exports  if  it  is  owned  by  the  central 
government,  regardless  of  whether  the 
indicia  set  forth  in  Sparklers  have  been 
met.  State  owmership  provides  the 
central  government  the  opportunity  to 
manipulate  prices  whether  or  not  it  has 
taken  advantage  of  that  opportunity 
during  the  period  of  investigation.  Thus, 
in  all  future  investigations  and 
administrative  reviews,  the  Department 
will  not  consider  requests  for  separate 
rates  from  state-owned  enterprises, 

hi  the  instant  investigation,  CMP  is 
100  percent  ownaed  by  CMMC,  a  state- 
owned  trading  company,  which  is  100 
percent  owned  by  the  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation.  Accordingly,  given  that  the 
PRC  is  a  non-market  economy  (NME), 
that  the  subject  merchandise  is  not 
produced  by  a  market-oriented  industry, 
and  CMP  is  a  wholly-owned  subsidiary 
of  CMMC,  it  is  not  entitled  to  a  separate 
rate.  Fu.'thermore,  petitioners'  and 


respondent's  additional  arguments 
relating  to  the  separate  rates  issue  are 
now  rendered  moot  due  to  the 
Department  s  reconsideration  of  the 
separate  rates  policy. 

Best  Information  Available 

Siiice  respondent  CMP  is  ineligible 
f  r  a  separate  rate  due  to  its  ownership 
staius,  and  we  did  not  receive  an 
adequate  consolidated  questionnaire 
response  from  the  PRC  government  on 
heha:f  of  all  PRC  producers  and 
exporters,  we  are  using  best  information 
available  (BIA)  to  calculate  the  margin 
for  all  exporters  from  the  PRC  As  BIA, 
we  are  using  the  information  supplied 
by  the  petitioners  which  was  accepted 
for  purposes  of  initiation 

Dass  or  Kind  of  Merchandise 

In  its  preliminary  determination,  the 

Depart.ment  determined  that  fittings, 
glands,  and  accessory  packs  imported 
with  glands  constituted  one  class  or 
kind  of  meniandise  At  that  time,  the 
Department  agreed  to  collect  further 
information  from  petitioners  and 
respondent  in  order  to  evaluate 
respondent's  request  that  glands  be 
classified  as  a  separate  class  or  kind  of 
merchandise.  Using  respondent's 
lanuar^'  27,  1993  submission,  comments 
submitted  prior  to  verification  and 
respondent's  and  petitioners'  case 
bnefs,  w-e  conducted  a  Diversified 
Products  analysis  to  determine  if 
respondent's  request  for  a  finding  of  two 
separate  classes  or  kmds  of  merchandise 
is  valid.  Based  on  our  analysis  the 
Department  finds  that  CDIW  fittings  and 
glands  consutute  one  class  or  kind  of 
merchandise. 

Physical  Characteristics 

Because  fittings  and  glands  are  both 
made  of  ductile  iron,  they  consequently 
are  produced  by  similar  manufacturing 

processes  in  similar  production 
facihties.  The  Department  presumes  that 
8  product  which  possesses  the  physical 
characteristics  described  m  the  scope  of 
the  investigation  will  be  covered. 
Although  there  may  be  slight  differences 
in  the  physical  chara  den  sties  of  fittings 
and  glands,  the  differences  claimed  by 
respondent  are  not  great  enough  to  place 
the  two  products  into  different  classes 
or  kinds  of  merchandise,  .Mere  lack  of 
resem.blance  is  not  determinative  of 
cia.ss  or  kind. 

Ultimate  Use 

Customers  purchase  fittings  and 
glands  with  the  same  intended  use-to 
assemble  these  products,  or  use  them  in 
conjunction  with  a  pre-existing 
waterworks  system  and,  therebv,  riiange 
the  direction  of  water  flow  and/or  carrv 


water  ttirough  the  system.  Customers 
1^0  piirchase  mechanical  )oint  fittings 
are  aware  of  the  need  to  secure  these 
fittings  with  a  gland  or  similar  retaining 
product. 

Expectations  of  the  Ultimate  Purchasen 

The  Department  notes  that  when 
customers  purchase  mechanical  joint 
fittings,  they  fully  expect  to  use  the 
requisite  number  of  ^ands  to  hold  the 
fittings  in  place.  Although 
interdiangeabiUty  may  be  an 
appropriate  factor  in  cases  involving 
variations  of  the  same  product,  i.e., 
antifriction  bearings,  it  is  not 
necessarily  so  in  a  case  involving 
products  which  comprise  a  system. 
CDIW  fittings  and  glands  are  integral 
parts  of  waterworks  systems,  and  when 
taken  as  a  whole,  interchangeability  is 
not  a  requirement  among  each  product 
within  this  system  in  order  to  classify 
the  products  of  this  system  as  one  class 
or  kind  of  merchandise. 

Channels  of  Trade 

The  Department  notes  that 
distributors  sell  not  only  fittings  and 
glands  but  also  all  other  waterworks 
products  that  are  needed  in  a  municipal 
water  system.  Respondent's  December 
16, 1992  Class  or  Kind  Response, 
Exhibit  4,  outlines  identical  channels  of 
distribution  for  both  fittings  and  glands 
for  use  in  the  waterworks  industry. 
Respondent's  argument  that  glands  sold 
to  the  gas  industry  flow  through  a 
different  channel  of  trade  is  not  a 
compelling  argument  for  determining 
that  glands  constitute  a  separate  class  or 
kind  of  merchandise.  The  fact  that 
glands  flow  through  an  additional 
chaimel  of  trade  does  not  negate  the  fact 
that  the  channels  of  trade  are  Identical 
with  regard  to  the  waterworks  industry. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  CDIW 
fittings  and  accessories  thereof  from  the 
PRC  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  fUSP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  IM-146  import 
statistics  from  January  through  April 
1992,  of  subject  merchandise,  as 
contained  in  the  petition.  No 
adjustments  were  made  to  petitioners' 
calculation  using  the  IM-146  statistics. 

Foreign  Market  Value 

We  based  FMV  on  the  methodology 
contained  in  the  petition.  Petitioners 
contend  that  the  FMV  of  PRC-produced 
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imports  subject  to  this  investigation 
must  be  determined  in  accordance  with 
section  773(c)  of  the  Act,  which 
concerns  NME  countries.  The  PRC  is 
presumed  to  be  an  NME  withm  the 
meaning  of  section  77l(18)(c)  of  the  Act. 
and  the  Department  has  treated  it  as 
such  in  pre\Tous  investigations  [see, 
Final  Determination  of  S. lies  at  Less 
Than  Fair  Value  Sulfanilic  Ac  id  from 
the  PRC.  57  FR  29705  (Julv  6.  1992)).  In 
accordance  w:Lh  section  773'ci  of  the 
Act,  FM\'  m  NME  cases  is  based  on 
N'ME  producers'  factors  of  production 
(valued  in  a  market  economy  country). 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  the  factors  of 
production  In  valuing  the  factors  of 
production,  petitioners  used  India  as  a 
surrogate  country- 
Petitioners  used  one  of  Lhe 
petitioner's  factors  for  raw  material 
inputs,  ener^'.  and  labor  for  constructed 
value  fCV'].  The  raw  material,  energy 
and  labor  factors  for  producing  certain 
CDrW  fittings  and  accessories  thereof 
are  based  on  one  petitioner's  actual 
experience  through  De<:ember  1991 
Overhead  expenses  are  expressed  as  a 
percentage  of  the  cost  of  manufacture  as 
experienced  by  one  of  the  petitioners. 
In  accordance  w;th  the  hierarchy  for 
preferred  mput  values  as  set  forth  in  the 
notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From  the 
People's  Republic  of  China  (PRC),  57  FR 
21058  (May  18.  1992)  (Comment  4). 
petiuoners  first  used  publicly  available 
published  information  (PI)  from  India  to 
value  the  facto.-s  of  production  before 
resorting  to  -unclassified  mfonnation 
contained  in  U  S  government  cables  or 
to  their  own  costs  of  production. 
Petitioners  based  the  value  of  raw 
matenal  costs  for  fiuorite,  limestone, 
siUccn.  and  copper  scrap  on  PI  from 
India.  Petitioners  based  the  value  of  raw 
matenal  costs  for  p:g  iron.  coke,  and 
ferrosilicon  on  cable  information  from 
the  U.S.  consulate  in  India. 

Petitioners  based  raw  material  costs 
for  ferrosilicon  m.agnesium,  cement 
hning,  and  bituminous  coating  on  one 
of  the  petitioner's  costs  as  of  December 
1991.  Petitioners  based  the  natural  gas 
value  on  PI  from  India,  labor  and 
electriaty  values  on  cable  information 
from  the  US  consulate  m  India,  and  the 
ox^/gen  value  on  one  of  petitioner's  costs 
of  production. 

Pursuant  to  section  773(c)  of  the  Act. 
petitioners  added  to  CV  the  statutory 
minima  of  ten  percent  for  general 
expenses  and  eiyht  percent  for  profit, 
and  a  percentage  of  the  cost  of 
manufacture  for  packing  expenses. 


Critical  Circumstances 

On  March  31,  1993,  petitioners 
alleged  that  "critical  circumstances" 
exist  with  respect  to  imports  of  the 
subject  merchandise  from  the  PRC. 
Section  733(e)(1)  of  the  Art  provides 
that  the  Departm.ent  will  determine 
whether  there  is  a  reasonable  basis  to 
beheve  or  suspect  that 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  im^ported 
knew  or  should  have  known  that  the 
exporter  was  selUng  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and, 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  requisite  (A)(i)  above,  we 
normally  consider  whether  there  has 
been  an  antidumping  order  m  the 
United  States  or  elsewhere  on  the 
subject  merchandise  m  determining 
whether  there  is  a  history  of  dumping 
Regarding  requisite  (A)(ii)  above,  we 
normally  consider  margins  of  25  percent 
or  more  for  purchase  price  comparisons 
and  15  percent  or  more  for  exporter's 
sales  price  comparisons  as  sufficient  to 
impute  knowledge  of  dumping  Since 
the  final  estimated  dumping  margin  for 
all  exporters  of  GDFW  fittings  and 
accessories  from  the  PRC  is  in  excess  cf 
25  percent,  we  can  Impute  knowledge  of 
dumping  under  section  733(e)(l)(Aj(uJ 
of  the  Act. 

For  purposes  of  determining  whether 
there  have  been  massive  imports  over  a 
relatively  short  period  of  time,  the 
Department  did  not  consider  the 
company-specific  data  submitted  by 
respondent  on  April  16,  1993,  because 
it  has  not  demonstrated  that  it  quahfies 
for  a  separate  rate.  The  Department 
lacked  monthly,  country-wide  shipment 
data,  due  to  the  PRC  Government's 
failure  to  provide  an  adequate 
consohdated  questionnaire  response  on 
behalf  of  all  PRC  producers  and 
exporters.  As  a  result,  the  Department 
was  forced  to  assume,  as  BIA,  that  there 
have  been  massive  imports  over  a 
relatively  short  period  of  time. 
Accordingly,  we  find  that  critical 
circumnstances  do  exist  in  this 
investigation. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  CMP  by  using  standard  verification 
procedures,  including  the  exammation 
of  relevant  sales  and  financial  records, 


and  selection  of  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 

Comment  1 

Petitioners  argue  that  the 
Department's  policy  of  calculatir.g 
separate  rates  for  individual  exporters  in 
PRC  investigations  is  bad  policy  because 
it  is  inconsistent  with  the  determ.ination 
that  the  subject  merchandise  is  not 
produced  by  a  market-oriented  industry 
and  with  the  Department's  separate  rate 
policy  in  market  economy 
investigations.  Petitioners  also  maintain 
that  it  IS  not  necessary  for  the 
Department  to  consider  the  de  facto 
absence  of  centra!  government  control 
where  respondents  have  failed  to 
establish  a  de  )ure  absence  of  central 
government  control  and  that 
fu.rthermore  the  mere  existence  cf 
legislative  enactments  does  not  establish 
an  absence  of  de  jure  control. 

Petitioners  also  claim  that  the 
Department's  precedent  in  other  N'ME 
investigations  does  not  require  the 
Department  to  calculate  a  separate  rate 
for  CMP  in  this  investigation. 
Petitioners  believe  that  the 
determinations  cited  by  respondent  may 
be  distmguishffd  end  that  the 
Department's  separate  rate  policy  is 
evolving.  Finally,  petitioners  argue  that 
even  if  the  Department  chooses  to 
disregard  petitioners'  arguments 
concerning  the  problems  with  its 
separate  rate  policy  in  MNE 
investigations,  based  on  the  re<;ord 
evidence,  CMP  does  not  qualify  for  a 
separate  rate  because  it  has  not 
conclusively  demonstrated  both  a  de 
jure  and  de  farto  absence  of  central 
government  control.  Accordingly.  CMP 
m.ust  be  assigned  a  BL\  rate,  according 
to  petitioners. 

Respondent  argues  that  the 
Department  should  calculate  separate 
rates  for  CMP's  sales  of  fittings  and 
glands  on  a  factor;y'  specific  basis 
because  it  fulfills  ail  relevant  de  facto 
and  de  jure  criteria  of  die  test 
established  in  the  Sparklers  ca.se. 
Respondent  claims  that  petitioners 
disregard  the  Department's  established 
standard  and  that  the  relationship 
between  CMMC  and  CMP  is  irrelevant. 
Respondent  also  states  that  it  is  not 
related  to  any  other  ex-porters  or 
producers  of  the  subject  merchandi.se. 
Moreover,  respondent  maintams  that  all 
prior  Department  determinations 
support  its  request  for  separate  rates  and 
that  separate  rates  would  fulfill  the 
poUcy  objective  identified  by 
petitioners.  Finally,  respondent 
contends  that  the  preliminary 
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determination  in  this  case  applied  the 
\vTong  legal  standard  to  unsupported 
factual  conclusions. 

DOC  Response 

Please  see  "Separate  Rates"  section 
above. 

Comment  2 

Petitioners  state  that  if  the 
Department  determines  that  CMP  is 
entitled  to  a  separate  rate,  certain 
adjustments  must  be  made  to  FMV. 
First,  petitioners  believe  that  the 
Department  should  adjust  the  factor  for 
direct  materials  to  account  for  the  delay 
between  production  and  recording  of 
sales.  Petitioners  further  beUeve  that  the 
Department  should  correct  for  an 
understatement  of  the  factor  for 
electricity  at  the  Song  Zhuang  Foundry. 
Finally,  petitioners  argue  that  the 
Department  should  accept  its  factory 
overhead  information. 

Respondent  argues  that  the 
Department  should  not  use  a  lag  period 
to  calculate  Bin  He's  material  inputs 
because  the  verifiers  formula  is 
speculative  and  using  the  lag  is 
inconsistent  with  the  Department's 
r?-pudiat;on  of  lag  periods  in  recent 
cases.  Respondent  also  argues  that  the 
Department  should  use  its  public 
'."iformation  to  value  factory  overhead 
because  it  is  the  only  reliable 
::; formation  en  the  record.  Respondent 
claims  Its  information  is  based  on  actual 
costs,  rather  than  estimates,  whereas 
petitioners'  informatioa  is  untimely, 
rtlios  on  information  for  products 
totally  unlike  the  subject  merchandise, 
and  is  based  on  unpublished 
information  from  a  private  source. 
F;naily,  respondent  believes  that  if  the 
Department  uses  petitioners'  overhead 
f'gures,  they  should  be  adjusted 
according  to  information  submitted  by 
the  Indian  foimdries. 

DOC  Response 

These  issues  are  moot  because  the 
Department  did  not  use  respondent's 

data. 

Comment  3 

Respondent  argues  that  the 
Dt  partment  should  divide  CDI\V  fittings 
and  standard  glands  into  two  distinct 

classes  or  kinds  of  merchandise, 
according  to  the  Diversified  Products 
criteria,  and  terminate  the  case  on 
glands  because  the  petition  contains  no 
evidence  of  sales  at  less  than  fair  value. 
Respondent  states  that  fittings  and 
glands  have  very  different  physical 
characteristics,  are  made  of  different 
materials,  have  different  ANSI/AWW,-* 
standards,  have  different  weights  and 
sizes  and  require  completely  d:ffere:it 


manufacturing  processes  and  skill 
levels.  Respondent  contends  that  fittings 
and  glands  have  different  uses  and  serve 
completely  different  functions:  The 
function  of  the  fittings  is  to  change  the 
direction  of  water  flow,  whereas  glands 
are  used  to  hold  mechanical  joint 
fittings  in  place.  Respondent  also  states 
that  the  expectations  of  the  ultimate 
user  in  buying  fittings  and  glands  are 
entirely  different  with  regard  to  function 
and  quaUty.  Respondent  notes  that 
CDrW  fittings  and  glands  move  in  very 
different  channels  of  trade  and  their 
methods  of  distribution  differ. 
Furthermore,  respondent  cites  the  cost 
difference  between  fittings  and  glands. 
Respondent  purports  to  fiilfill  all  of  the 
Diversified  Products  criteria. 

Petitioners  contend  that  all  glands 
that  may  be  used  with  CDI\V  fittings 
should  be  included  within  the  scope  of 
the  petition  because  CDIW  fittings  and 
glands  share  the  same  physical 
characteristics,  ultimate  use,  customer 
expectations,  and  channels  of  trade. 
Petitioners  also  beUeve  that  if  the 
Department  determines  there  is  more 
than  one  class  or  kind  of  merchandise, 
it  should  provide  petitioners  with  an 
opportunity  to  supplement  their 
petition. 

DOC  Response 

Please  see  "Qass  or  Kind  of 
Merchandise"  section  above. 

Comment  4 

Petitioners  argue  that  the  Department 
should  include  sales  of  Sigma 's 
unrelated  master  wholesaler  in  its 
margin  calculation.  Petitioners  contend 
that  the  sales  account  for  a  significant 
percentage  of  I'  S  salt  s  and  there  is  no 
information  on  tlie  record  to  indicate 
what  effect  these  sales  will  have  on  the 
dumping  margin. 

Respondent  argues  that  the  exclusion 
of  these  sales  would  reduce  the 
complexity  of  the  investigation  without 
affecting  the  outcome  and  that  this 
exclusion  would  be  consistent  with  the 
Department's  regulations  and  prior 
practice. 

DOC  Response 

This  issue  is  moot  because  the 
Department  did  not  use  respondent's 
data. 

Comment  5 

Respondent  argues  that  the 
Department's  refusal  to  consider  CMP's 
critical  circimistances  data,  which  was 
solicited  by  the  Department,  was  based 
on  an  erroneous  assimiption  that  CMP 
was  not  entitled  to  a  separate  rate. 
Respondent  states  that  CMP's  exports  to 
the  United  States  decreased  during  any 


reference  period  that  is  used. 
Respondent  also  notes  that  petitioners' 
import  data  is  not  representative  of 
imports  of  the  subject  merchandise 
because  the  tariff  numbers  are  basket 
categories  which  include  numerous 
items  other  than  CDIW  fittings.  Finally, 
respondent  asserts  that  the  Department 
improperly  inputed  knowledge  of 
dumping  to  Sigma  based  on  a  margin 
derived  from  BIA. 

Petitioners  believe  that  the 
Department's  affirmative  preliminary 
critical  circumstances  determination  is 
in  accordance  with  law  and  fact. 

DOC  Response 

This  issue  is  moot  because  respondent 
is  not  eligible  for  a  separate  rate.  See  our 
discussion  in  the  "Separate  Rates" 
section  above. 

Comment  6 

Respondent  argues  that  gland  packing 
does  not  constitute  further 
manufacturing. 

DOC  Response 

This  issue  is  moot  because  we  did  not 

use  respondent's  data. 

Continuation  o!  .Su.spension  of 

Liq  '1 !  d  .a  t  i  f  i  n 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
CDIW  fittings  and  accessories  thereof 
bom  the  PRC,  as  defined  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
that  are  entered,  or  withdra\\'n  from 
warehouse,  for  consumption  on  or  after 
November  20. 1992,  wbdch  is  90  days 
prior  to  the  date  of  the  pubUcation  of 
our  affirmative  preliminary 
determination.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  margin 
amount  by  which  the  FMV'  of  the 
subject  merchandise  exceeds  the  USP  as 
shown  below,  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/producer/exporter 


All    Mancrfacturers/^roducer&'Ex- 
porters. 


Weighted 
average 
margin 
percent- 
age 


127J8 


ITC  Notify  Co  iiot- 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 
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Notification  to  Interested  Parties 

This  notice  also  ser\'es  as  ihe  only 
reminder  to  parties  siibiect  to 
administrative  protective  order  (.'VPO)  in 
th-is  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
propnetar>'  mformau  jn  disclosed  under 
,\P0  in  accordance  with  19  Q'R 
353, 34(d).  Failure  to  comply  :s  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
use.  1673d;d:;  and  19  CFP. 
353  20(a)(4) 

Dated:  July  6,  1993. 
Joseph  A.  Spetrini, 

Acting  Assiitant  Secretary  for  Import 

Adzmrustjxition. 

'FR  D.X  93-16686  Filed  7-13-^3;  8:45  am] 

SILUNG  COO€  3S'0-OS-P 


(A-403-801] 

Fresh  and  Chilled  Atlantic  Salmon 
From  Norway;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGE.NCY:  Import  Administration/ 

Lr.tr  mational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 

review. 

SUMMARY:  On  Apni  2,  1993,  the 
Department  of  Commerce  pubUshed  the 
prHi;rnJiiar>-  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway  The  review  covers  one 
►:'xporter,  Skaarfish  A/S,  and  the  period 
Of  rober  3, 1990,  throu^  March  31. 
1992.  Bases  en  our  analysis  of  the 
comments  received,  we  determine  the 
dumping  margin  for  Skaarfish  A/S  to  be 
'01  percen* 

EFFECTIVE  DATE:  'u/v  '4,  1993 

=0R  FURTHER  O^FCRMATiON  CONTACT: 

Torid  Peters.  •■   T.  ;■;     nv  Volker,  or 

Th  .;:.as  Fatuier.  C;;,.-a  of  Antidumping 

("o.T.pLiance,  Import  Administration, 

International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 

Strt:^t  and  Constitution  Avenue,  NW., 

Washington,  DC  20230;  telephone  (202) 

482-4106,  482-6120,  or  482-3814. 

respectively. 

SUPPLEMENTARY  INPORM^T.ON- 

Background 

On  April  2,  1993,  the  Department  of 
Ccrmnerce  (the  Department)  published 
the  preliminary  results  (58  FR 17380)  of 
its  administrative  review  of  the 
an': dumping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway 


(April  12,  1991,  56  FR  14920).  The 
Department  has  now  completed  this 
administrative  review  m  accordance 
with  section  751  of  the  Tar.ff  Aci  of 
1930,  as  amended  (the  Tariff  Act), 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar) 
marketed  as  specified  herein,  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmon.  Chinook 
(also  called  "king"  or  "quinnaf  ),  Coho 
("silver");  Sockeye  ("redfish"  or 
"blueback");  Humpback  ("pink");  and 
Chum  ("dog").  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  from  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  caimed,  smoked  or 
otherwise  processed  Atlantic  salmon. 
Fresh  and  chilled  Atlantic  salmon  is 
currently  provided  for  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.02.09  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
The  written  description  remains 
dispositive. 

Cost  of  Pmduction  and  Foreign  Market 

\  dlue 

We  calculated  the  cost  of  production 
(COP)  of  salmon  sold  by  Skaarfish  based 
on  the  sum  of  the  following:  (1)  The 
simple  average  of  farmers'  costs  of 
cultivation  (QDC)  (which  included  the 
cost  of  materials,  fabrication,  wellboat 
services,  general  expenses  of  the  farmer, 
Fisheoppdrettemes  Salsgag  (FOS)  and 
Norske  Fiskeoppdrettemes  Forening 
(NFF)  fees);  (2)  Skaarfish 's  processing 
expenses;  and  (3)  Skaarfish's  general 
expenses.  The  total  COP  was  calculated 
on  a  Norwegian  kroner,  per  kilogram 
(NOK/kg)  basis.  To  calculate  the  amount 
of  general  expenses  incurred  by 
Skaarfish,  we  applied  a  cost-based 
percentage  of  total  general  expenses, 
adjusted  for  verification  changes,  for 
salmon  sold  on  or  after  October  3. 1990. 
In  all  cases,  for  salmon  sold  on  or  after 
October  3, 1990,  we  applied  a  freezing 
fee  (see  our  response  to  Comment  10]. 

In  these  final  results,  we  have 
corrected  a  clerical  error  in  our 
calculation  of  below-cost  sales.  In 
addition,  based  on  the  comments 
presented  by  both  respondent  and 
petitioner  and  after  further 
consideration  and  review,  we  have 
revised  certain  costs.  As  a  result  of  the 
changes,  the  number  of  third  country 


sales  found  to  be  made  at  or  below  the 
COP  is  now  less  than  90  percent. 
Accordingly,  foreign  m.arket  value 
(r'M\T  for  our  final  results  is  based  on 
above-cost  third  country  sales,  not 
constructed  value  as  in  our  preliminary 
results. 

FMV  was  calculated  based  on  c.i.f., 
duty  paid  prices  to  unrelated  purchasers 
in  France,  Deductions  were  made, 
where  appropriate,  for  foreign  inland 
freight  in  France,  inland/marine 
insurance,  third  market  credit, 
Norwegian  export  duties,  brokerage  and 
handling,  inland  freight  in  Nor,vay, 
third  country  import  duties  and  third 
country  w'arranties.  Because  all  U.S. 
siles  were  purchase  price  transactions, 
Vv-e  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit,  comm.issions  and 
warranty  expenses. 

.\nalysis  of  Comments  Received 

We  invited  interested  parties  to 
com.ment  on  the  preliminary  results.  At 
the  request  of  the  respondent,  Skaarfish 
A/S.  we  held  a  public  hearing  on  May 
17,  1993.  We  received  timely  comments 
from  both  the  respondent  and  the 
petitioner,  the  Coalition  for  Fair  Atlantic 
Siim.on  Trade  (FAST), 

Commpnt  1  SKaarfish  contends  that 
the  Department  im.prcperly  relied  upon 
a  single  average  CC)C  factor  for  the 
entire  period  of  review  (FOR)  m  its  CGi' 
calculations,  thereby  incorrectly 
including  costs  of  production  incurred 
after  the  date  of  sale.  Skaarfish  wants 
the  Department  to  calculate  separate 
COC  factors  for  1950  and  1991,  as  the 
Department  did  in  its  preliminary 
results  for  processing  costs,  to  ensure 
that  all  costs  applied  to  the  sale  of 
sal.mon  during  tlie  FOR  were  costs 
incurred  prior  to  the  date  of  sale,  as 
required  by  19  CFR  353.50.  Petitioner 
contends  that  the  statute  does  not 
require  the  Department  to  calculate 
constructed  value  (CV)  by  only  using 
costs  that  have  been  incurred  prior  to 
exportation  Petitioner  contends  that 
such  an  interpretation  would  render  the 
statute  meaningless,  that  the 
Department  has  never  interpreted  the 
statute  in  the  m.anner  argued  by 
Skaarfish,  that  Skaarfish  cites  no 
statutory  or  case  precedent  to  support 
its  proposal,  and  that  Skaarfish's 
proposal  would  violate  its  own  reading 
of  the  statute  that  a  separate  CV  is 
required  for  each  sale. 

Depcrtrnent's  Position:  We  agree  tlaat 
a  single  COC  should  not  be  used  for  the 
entire  18-month  FOR.  Prior  to  issuing 
questionnaires  to  the  Salmon  farmers. 
we  determined  thiat  the  mr.)onty  of  sales 
during  the  POR  were  comprised  of 
salmon  harvested  from  sales  of  the  1989 
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i.nd  1990  generations.  Accordingly,  we 
required  farmers  to  report  the  COC  for 
those  two  generations.  In  our 
preliminary'  results,  however,  we 
calculated  a  single  COC  covering  the 
entire  POR  based  on  a  simple  average  of 
the  farmers'  reported  costs. 

Petitioner  is  correct  to  point  out  that 
we  are  not  required  bv  section  773 
(e)(1)(A)  of  the  Tariff  Act  to  calculate  a 
separate  COC  based  solely  on  costs 
incurred  prior  to  exportation  for  every 
piece  of  merchandise  exported  to  the 
United  States.  However,  because  no 
1990-generation  salmon  were  harvested 
until  1991,  averaging  the  COC  for  1990- 
generation  salmon  with  1989-generation 
salmon  could  lead  to  distortions  in 
determining  whether  1990-third  country 
sales  were  made  at  prices  below  cost. 
Moreover,  given  the  fluctuations  of 
farmers'  costs  during  the  POR,  the  ease 
with  which  different  generations'  COC 
can  be  segregated,  and  the  fact  that  we 
have  calculated  separate  1990  and  1991 
processing  costs  for  respondent 
Skaarfish,  we  beUeve  that  it  is 
reasonable  to  use  separate  1990  and 
1991  COCs. 

Accordingly,  for  our  final  results,  we 
have  calculated  separate  COCs  for  the 
1989  and  1990  generations  of  salmon. 
We  have  applied  the  1989-generation 's 
COC  to  all  sales  occurring  in  1990  and 
have  applied  the  1990-generation 's  COC 
to  ail  sales  occurring  thereafter.  We  note 
that,  although  there  were  some  sales  of 
1989-generation  salmon  during  1991, 
the  majority  of  sales  occurring  in  1991 
were  from  the  1990-generation  of 
salmon,  and,  therefore,  appUcation  of 
the  1990  COC  to  those  few  sales  of  1989- 
generation  salmon  is  reasonable. 

Comment  2.  Skaarfish  contends  that 
the  Department  should  not  use  a  simple 
average  farmers'  COC  but  rather  a 
weighted  average  COC  based  on  the 
total  quantity  suppUed  by  each  farmer 
to  Skaarfish,  Skaarfish  argues  that,  by 
itself,  weighting  the  sample  selection 
does  not  guarantee  a  representative 
COC. 

Petitioner  contents  that  calculating  a 
weighted  average  COC  for  the  farms  by 
the  volume  each  sold  to  Skaarfish 
would  render  the  sample  results 
unrepresentative  because  the  double 
weighting  would  give  significantly  more 
influence  to  those  farms  that  sold 
relatively  more  salmon. 

Department's  position:  We  agree  with 
the  petitioner  We  ensured  the 
representativeness  of  the  sample  by 
weighting  the  original  selection  of  farms 
based  on  the  quantity  of  salmon  sold  to 
Skaftrfish  during  the  POR  We  used  a 
simple  average  in  tlie  final  calculation 
be<;ause  we  had  ac,k.f)',..iited  for  the 
weighting  factor,  vol'ome  sold  to 


Skaarfish,  when  selecting  the  farms  in 
our  sample. 

Comment  3:  Skaarfish  contends  the 
Department  should  rely  upon 
Skaarfish's  wellboat  costs  rather  than 
upon  salmon  farmer  wellboat  costs  in 
calculating  the  COC.  Skaarfish  contends 
that  the  wellboat  costs  it  reported  are 
the  actual  costs  it  incurred  for  wellboat 
transportation,  while  those  wellboat 
charges  reported  by  farmers  reflect 
charges  for  specific  shipments  and  do 
not  represent  costs  incurred  in  the 
normal  course  of  business. 

Petitioner  contends  that  the 
Department  appropriately  used  the 
salmon  farmers'  wellboat  costs  in  its 
analysis. 

Department's  position:  We  agree,  in 
part,  with  petitioner.  In  our  prehminary 
results,  we  included  farmers'  wellboat 
costs  in  the  COC  because  we  verified 
that  farmers,  in  some  instances,  paid  for 
wellboat  charges  on  sales  to  Skaarfish. 
We  did  not  include  any  Skaarfish 
wellboat  costs  in  the  COP. 

In  its  January  12,  1993,  supplemental 
questionnaire  response,  Skaarfish 
claimed  that  the  fish  farmers  generally 
incurred  and  paid  all  wellboat  costs 
associated  with  delivering  salmon  to 
Skaarfish's  processing  facility.  However, 
in  the  fish  farmers'  January  12, 1993, 
supplemental  questionnaire  responses 
and  Skaarfish's  May  7, 1993,  case  brief, 
respondents  contended  that  Skaarfish 
routinely  incurred  wellboat  charges  and 
that  such  charges,  rather  than  farmers' 
wellboat  charges,  should  be  used  in 
calculating  COP. 

Based  on  the  information  on  the 
record,  as  well  as  ouir  findings  at 
verification,  we  have  determined  that 
the  wellboat  charges  were  paid  by  both 
farmers  and  Skaarfish  during  the  POR. 
^  order  to  fully  capture  all  wellboat 
charges,  wellboat  charges  incurred  by 
both  the  farmers  and  Skaarfish  should 
be  included  in  COP.  Accordingly,  for 
these  final  results,  we  have  included  the 
farmers'  reported  per-unit  wellboat 
charges  in  the  COC  and  have  added 
Skaarfish's  wellboat  charges  as  a 
component  of  COP. 

Comment  4:  Skaarfish  contends  that 
the  Department  doubled-counted  its 
commission  expenses  in  the  COP 
calculation  by  including  the 
commission  expense  in  both  the  "Direct 
Selling  Expense"  account  as  well  as  the 
"GAA"  account. 

Department's  position:  For  these  final 
results,  no  commission  expenses  have 
been  included  in  our  COP  calculations 
(see  our  response  to  Comment  5). 

Comment  5.  Skaarfish  contends  that 
the  Department  should  not  deduct 
freight  to  and  in  France,  EC  Duty, 
brokerage,  handling,  insurance,  export 


taxes,  and  warranty  expenses  from  the 
French  price  in  determining  whether  its 
third  country  sales  were  made  at  prices 
below  COP.  Skaarfish  contends  that 
these  costs  are  included  in  the 
Department's  COP  factor  and  therefore 
must  remain  in  the  French  price  for 
comparison  purposes. 

Department's  position:  We  agree  in 
part.  To  determine  whether  sales  have 
been  made  at  less  than  cost,  we  usually 
compare  the  ex-factory  home  market 
price  to  the  COP  of  the  product  (see 
Antifriction  Bearings  (C5ther  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Repubhc  of 
Germany,  et  al.;  Final  Results  of 
Antidumping  Administrative  Review, 
56  FR  31732,  July  11, 1991).  Therefore, 
we  have  compared  the  net  third  country 
price  to  the  adjusted  third-country  COP. 

Comment  6:  Skaarfish  contends  that. 
although  the  Department  adjusted  FMV 
for  a  warranty  expense  incurred  on  U.S. 
sales,  the  Department  did  not  make  a 
circumstance  of  sale  adjustment  to  CV 
to  accoimt  for  home  market  warranty 
expenses,  and  requests  the  Department 
to  do  so  in  its  final  results. 
Alternatively.  Skaarfish  requests  that  no 
warranty  expense  adjustment  be  made 
to  FMV  or  United  States  price  (USP) 
because  the  expenses  reported  for  U.S. 
sales  6Lre  not  actual  warranty  expenses. 
Rather  Skaarfish  characterizes  these 
expenses  as  a  customs  penalty  for 
failure  to  produce  required  entry 
documentation  in  a  timely  manner. 

Department's  position:  Id  \\s  August 
17, 1992,  questionnaire  response. 
Skaarfish  reported  warranty  expenses 
related  to  sales  in  the  United  States.  At 
verification.  Skaarfish  explained  that 
the  reported  warranty  expenses  were 
expenses  incurred  to  pay  a  penalty  to 
the  U.S.  Customs  Service.  We  verified 
that  Skaarfish's  reported  warranty 
expenses  were  not  warranty  expenses, 
but  rather  were  a  customs  penalty.  In 
accordance  with  section  772(d)(2)(A)  of 
the  Tariff  Act,  we  have  subtracted  this 
expense  from  the  USP.  In  addition, 
review  of  Skaarfish's  response  indicates 
that  an  adjustment  to  third  country 
price  for  warranty  expenses  is 
appropriate. 

Comment  7.  Skaarfish  contends  that 
the  box  and  pallet  handling  expenses 
which  the  Department  added  only  to  the 
U.S.  packing  expense  figure  which  were 
apphcable  to  sales  in  both  the  United 
States  and  France.  Skaarfish  contends 
that  these  charges  do  not  reflect  actual 
packing  expenses,  but  rather  marking 
and  labeling  expenses  associated  with 
work  performed  by  outside  contractors. 
Skaarfish  asserts  that,  should  the 
Department  determine  that  these 
charges  should  be  included  in  the  USP, 
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the  same  rationale  would  require  that 
they  also  be  applied  to  French  sales  and, 
therefore,  reflected  in  the  comparison 
calculations. 

Department's  position:  We  disagree 
vs-ith  Skaarfish.  We  discovered  at 
verificaticn  that  Skaarfish  incxured 
additional  box  and  pallet  handling 
expenses  en  all  U.S.  sales  that  are 
specifically  for  air  freight  packing  and 
liandhng.  Because  all  of  Skaarfish's 
sales  to  France  are  shipped  by  truck, 
Skaarfish  did  not  inoir  the  additional 
expense  on  its  French  sales.  Therefore, 
we  have  not  similarly  adjusted  the 
packing  figure  for  those  third  coxmtry 
sales. 

Comment  8.  Skaarfish  contends  that 
the  Department  should  use  the  fanners' 
reported  Norske  Fiskeoppdrettemes 
Salgslag 'Norwegian  Fish  Farmer 
Organization  (FOS/NFF)  fees  in  its  COP 
and  COC  calculations  rather  than  apply 
a  f  dt  1  "5  \  z'.  '.n voice  value. 

F -•,:■-  :r.er  :  .nrends  that  the 
Department  correctly  applied  a  flat 
1  '5  \  to  COP  and  COC  for  such  fees. 

Depc.tjrenf's  position:  We  agree  with 
r  '•  ■::  r.er  As  part  of  the  verification 
c :  y  ess  we  determined  that  all  salmon 
f  ir-T^iers  were  required  to  sell  their 
>:;..-  in  'n: ; ,;2h  the  FOS  and  pay  a 
r:.:i.-.:a':;",  1  5\  administrative  fee.  In 
a  :  !::;  n  farms  that  were  members  of 
tTid  NFF  were  required  to  pay  a  fee  to 
0.25^-.  of  :he  invoice  value  of  their  sales. 

a;;  ■. ":  H-d  farms  were  members  of 
the  NFF  a:,  i.  thus,  were  required  to  pay 
the  0.25%  fee  on  all  fish  farni  sales.  In 
response  to  our  question  that  each  farm 
identify  all  applicable  organization 
membership  fees,  all  unverified  farms 
except  farm  2  responded  that,  "(f)or  fees 
to  FOS.  and  NFF  actual  cost(s)  have 
been  used."  Because  the  unverified 
farms  did  not  clearly  demonstrate 
whether  they  were  members  of  the  NFF. 
we  have  applied  the  standard  0.25%  of 
invoice  value  to  each  farm's  COC  except 
farm  2.  In  addition,  we  have  applied  the 
1.5%  FOS  fee  to  all  farms. 

Comment  9:  Petitioner  contends  that 
Skaarfish  ^led  to  report  an 
administrative  fee  to  the  FOS  equal  to 
15%  of  sales  value.  This  fee  was  based 
on  the  invoice  value  of  all  salmon 
purchased  from  farmers  by  Skaarfish 
through  November  13, 1991. 

Skaarfish  argues  that  its  owti  FOS  fees 
should  not  be  included  in  the  COP 
because  they  relate  to  the  acquisition 
price  paid  by  Skaarfish  to  the  fish 
farmor  whiJi  the  Department  has 
deemed  irrelevant  to  its  COP  analysis. 

Department's  position:  We  agree  with 
petitioner,  In  deriving  COP.  we  believe 
it  is  appropriate  to  include  the  costs 
incurred  by  both  the  fish  farmers  and 
Skaarf.sh  in  producing  the  subject 


merchandise.  Therefore,  the  Department 
has  included  the  exporter's  1.5%  fee  in 
the  COP  calculations. 

Comment  10:  Skaarfish  contends  that 
the  Department  should  not  apply  a  flat 
FOS  freezing  fee  against  sales  of  fresh 
and  chilled  Atlantic  salmon  because 
frozen  salmon  is  not  within  the  scope  of 
the  order.  Alternatively,  if  the 
Department  finds  that  a  freezing  fee 
should  be  applied,  the  Department 
should  use  the  farmers'  reported 
fireezing  fees  which  are  allocated  across 
sales  ofall  salmon  sold  during  the  POR 
and  reported  on  a  per  kilogram  basis. 

The  petitioner  contends  that  the 
Department  correctly  included  the  FOS 
freezing  fee  in  the  farms'  COCs. 

Department's  position:  During  our 
verification,  we  determined  that  the 
FOS  freezing  fee  was  required  to  be  paid 
on  all  sales  of  superior  and  ordinary 
fresh  salmon.  Each  farm  was  to  pay  the 
freezing  fee  as  a  flat  amount  per 
kilogram.  Accordingly,  we  consider  the 
freezing  fees  to  be  a  general  expense  and 
have  included  them  in  the  cost  of 
producing  fresh  salmon. 

The  FOS  required  payment  of  a 
freezing  fee  based  on  the  amount  of 
superior  and  ordinary  grade  salmon  the 
farmer  sold.  Only  superior  and  ordinary 
grade  salmon  were  exported  to  the 
United  States.  Notwdthstanding  the 
above,  the  freezing  fees  that  the  farmers 
reported  were  calculated  by  dividing  the 
total  amoimt  of  fees  paid  by  the  total 
quantity  ofall  salmon  sold  in  all 
markets.  Thus,  the  reported  fees  were 
understated  because  they  allocated  the 
fee  across  all  salmon  sales,  including 
production  grade  salmon  which  is  not 
exported.  The  Department  correctly 
made  its  calculation  by  adding  the 
adjusted  fees  to  the  farmer's  COC. 

Comment  11:  Both  Skaarfish  and  the 
petitioner  contend  that  the  Department 
should  correct  clerical  errors  found  in 
the  sales-below  cost  calculations,  where 
multiplication  was  inadvertently  used 
in  place  of  addition  and  an  incorrect 
freezing  fee  was  used  for  a  certain  time 
period. 

Department's  position:  We  agree  and 
we  have  corrected  these  clerical  errors. 

Comment  12:  Petitioner  argues  that 
the  Department  incorrectly  applied  19 
CFR  353.36(a)(2)  which  states  that  "the 
Secretary  will  apply  the  results  of  the 
verification  of  the  sample  to  all 
producers  and  resellers  included  in  the 
investigation  or  review."  Petitioner 
contends  that  the  Department  should 
apply  the  results  of  the  verified  farms  to 
the  unverified  farms  by  means  of 
increasing  or  decreasing  the  unverified 
farms'  COC  by  the  average  percentage 
change  of  the  COCs  of  the  venfied 
farms.  Petitioner  contends  that  the 


Department  should  not  use  the 
methodology  used  in  the  preliminary 
results  whereby  a  reporting  error  of  a 
specific  cost  in  a  verified  farm's 
response  was  applied  to  an  unverified 
farm. 

In  addition,  petitioner  contends  that 
the  Department  should  reexamine  the 
methodology  used  to  arrive  at  the  COCs 
of  both  unverified  farm  9,  which  the 
Department  used  as  the  basis  of  BIA,  as 
well  as  farm  2.  Should  the  Department 
use  the  same  methodology  for 
calculating  COCs  as  it  used  in  the 
preliminary  results,  it  should  apply  the 
results  of  the  verification  by  rejecting 
the  COCs  of  two  unverified  farms  with 
the  lowest  COCs  and  use  BIA  in  place 
of  those  COCs. 

Respondent  contends  that  the 
Department  correctly  applied  the  results 
of  verification  to  the  unverified  farms. 

Department's  position:  The  provision 
cited  by  petitioner  is  inappropriate  to 
this  situation.  The  Department  did  not 
sample  farms  for  purposes  of 
verification,  rather,  in  this  review,  and 
as  is  done  in  other  reviews,  we  chose  to 
verify  a  limited  number  of  responses. 
Those  responses  not  verified  were 
accepted;  however,  we  made 
adjustments  to  the  unverified  fjirms 
based  on  information  gathered  during 
the  on-site  verifications  of  six  farms 
regarding  industry  wide  fees  and  costs, 
such  as  unreported  FOS  losses  (see  our 
response  to  Comment  12). 

Although  we  used  BIA  for  two  of  the 
six  verified  farms,  there  is  no  reasonable 
basis  to  assimie  that  BIA  should  be  used 
for  two  of  the  six  unverified  farms. 
Similarly,  we  cannot  assume  that  the 
unverified  farms'  COCs  would  increase 
by  the  same  percentage  as  the  verified 
farms'  COCs  increased  after  we  made 
adjustments  arising  from  verification. 

Comment  13:  Petitioner  claims  that 
Skaarfish  should  have  reported  some 
sales  as  exporter's  sales  price  (ESP)  sales 
rather  than  purchase  price  (PP)  sales 
because  petitioner  contends  that  the 
sales  are  to  a  customer  who  is  a  related 
party.  Petitioner  claims  that  Skaarfish 
should  have  provided  the  proper  price 
information  on  sales  to  its  first 
unrelated  U.S,  customer.  As  a  result,  the 
Department  should  use  BLA  for  those  so- 
called  PP  sales. 

Skaarfish  contends  that  the  sales  in 
question  were  to  an  unrelated  party  and 
were  correctly  reported  as  PP  sales. 

Department's  position  We  agree  vdth 
Skaarfish.  There  is  no  information  on 
the  record  to  demonstrate  that  these 
sales  were  not  PP  sales.  The  record 
indicates  that  the  sales  were  to  an 
unrelated  company.  Thus,  Skaarfish 
reported  the  sales  in  question  correctly. 
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Comment  14:  Petitioner  contends  that 
the  money  invested  by  a  silent  partner 
in  farm  6  is  an  interest-free  loan  and 
that  the  Department  should  increase  the 
interest  expense  of  farm  6  accordingly. 

Skaarfish  contends  that  the  silent 
partner's  contribution  to  fann  6  is  an 
equity  infusion  of  capital,  not  an 
interest-bearing  loap. 

Department's  position:  We  agree  with 
Skaarfish.  During  our  verification  of 
farm  6  v^e  determined  that  the  money 
invested  by  the  so-called  "silent 
partner"  was  an  equity  capital  infusion 
whereby  the  silent  partner  was  given 
ownership  in  the  farm  as  well  as  a 
proportionate  share  of  the  farm's  profits 
and  losses.  In  contrast  to  the  treatment 
of  debt  capital,  under  generally  accepted 
accoimting  principles,  there  is  no 
interest  expense  associated  uith  equity 
capital.  We  note  that  this  farm's 
treatment  of  the  equity  infusion  is 
consistent  with  the  farm's  audited 
financial  statements  as  well. 

Comment  15:  Petitioner  contends  that 
commissions  paid  by  farm  6  to  a  related 
company  should  be  included  in  the 
COC  for  the  farm  because  they  appear  to 
be  reimbursements.  Skaarfish  argues 
that  the  payments  were  merely  intra- 
company  transfers  of  funds  which  are 
appropriately  excluded  from  the  farm's 
COC. 

Department's  position:  We  agree  with 
petitioner.  Although  these  commissions 
were  inadvertently  omitted  from  farm 
6's  COC  in  our  preliminary  results,  we 
verified  that  the  commissions  in 
question  were  paid  as  conunissions  and 
recorded  in  the  general  ledger  of  farm  6. 
Accordingly,  in  order  to  capture  the 
farm's  actual  COC,  we  have  included 
such  commissions  in  its  COC. 

Comment  16:  Petitioner  contends  that 
the  accelerated  depreciation  as  reported 
by  farms  4  and  8  should  be  Lncluaed  in 
their  COC  calculations.  Skaarfish  argues 
that  because  accelerated  depreciation  is 
used  only  for  tax  purposes,  it  is  not  an 
expense  nor  does  it  measure  the 
reduction  in  value  of  an  asset  and. 
therefore,  should  not  be  a  factor  in  these 
farms'  COCs, 

Department's  position:  We  agree  with 
Skaarfish.  The  tax-related  accelerated 
depreciation  does  not  appear  to  be  a 
current  cost  but  an  appropriation  to  an 
account  that  reflects  the  difference 
between  the  ordinary  depreciation  and 
that  used  by  the  company  for  tax 
puri)oses.  Because  the  historical  value 
of  the  assets  and  the  ordinary 
depreciation  calculated  on  this 
historical  value  were  not  affected  by  the 
tax-related  depreciation  in  this  case,  we 
did  not  include  the  tax-related 
depreciation  in  COP. 


Comment  1 7:  Petitioner  contends  that, 
if  farm  7  did  have  processing  costs, 
those  processing  costs,  rather  than  the 
processing  costs  of  Skaarfish.  should  be 
used  to  calculate  COP.  Skaarfish 
contends  that  it  purchased  all  salmon 
from  farm  7  ex  cage,  paying  all  wellboat 
and  processing  costs.  Accordingly,  the 
Department  should  use  Skaarfish's  cost 
of  processing,  not  the  farm's  cost,  in  its 
COP  calculations. 

Department's  position:  We  agree  with 
Skaarfish.  We  verified  the  ex  cage  sale 
terms  between  Skaeirfish  and  farm  7. 
The  processing  costs  we  found  in  the 
farm's  ledger  are  for  those  salmon  sold 
to  other  exporters.  Because  it  is  our 
pohcy  to  use  the  actual  costs  of 
production  of  the  subject  merchandise 
whenever  possible  we  have  not 
included  the  wellboat  and  processing 
costs  of  farm  7  in  Skaarfish's  COP. 

Comment  18:  Skaarfish  contends  that 
losses  related  to  the  FOS  bankruptcy 
were  extraordinary  events  and  should 
not  be  included  in  the  COC  for  those 
farmers  who  experienced  such  losses. 
Petitioner  contends  that  the  Department 
properly  included  FOS  losses  in  the 
COC  because  the  farmers  did  not 
consider  these  to  be  extraordinary  losses 
and  there  is  no  evidence  to  expect 
similar  losses  in  the  future. 

Department's  position:  We  agree  with 
petitioner.  Upon  the  bankruptcy  of  the 
FOS  in  November  1991,  many  farms 
were  unable  to  collect  outstanding 
remittances  due  from  the  FOS.  Without 
exception,  these  losses  were  treated  in 
the  farms'  audited  income  statements  as 
operating  losses,  not  extraordinary 
items.  Accordingly,  we  have  included 
them  as  a  component  of  the  COC. 

Comment  19:  Skaarfish  contends  that 
tlie  Department  should  allocate 
depreciation,  interest,  and  utihties 
expenses  on  the  same  square  meter  basis 
that  was  used  in  the  less-than-fair-value 
(LTFV)  investigation,  rather  than  basing 
such  expenses  on  packing  and  labor 
expense  ratios.  Skaarfish  submits  that 
these  expenses  are  costs  related  to 
investments,  not  costs  related  to  use  of 
the  labor  force. 

Petitioner  contends  that  the 
Department  correctly  adjusted  the 
depreciation,  interest,  and  utihties  costs 
reported  by  Skaarfish.  Petitioner 
contends  that  allocations  based  on  area 
do  not  account  for  differences  in 
equipment  or  level  of  investment  in  the 
production  departments. 

Department  s  position:  We  disagree 
with  Skaarfish.  While  allocating 
depreciation,  interest,  and  utihties  on  a 
square  meter  basis  was  done  in  the 
LTFV  investigation,  we  are  using  a 
verified  ratio  based  on  packing  and 
labor  ratios  for  this  review  because  this 


ratio  better  reflects  the  true 
depreciation,  interest,  and  utility 
expenses  of  Skaarfish.  Basing  the 
allocation  of  depreciation,  interest,  and 
utihties  expenses  on  a  square  meter 
basis  neglects  the  level  of  financial 
investment  required  for  the  various 
production  activities. 

Comment  20:  Skaarfish  contends  that 
the  Department  should  reconsider  its 
use  of  BIA  in  the  calculation  of  the 
farmers'  COC  because  of  the  unique 
circumstances  in  this  review.  Skaarfish 
beUeves  that  the  Department's  use  of 
BIA  penahzes  Skaarfish.  who  fully 
cooperated  with  the  Department,  for 
actions  of  unrelated  companies  outside 
Skaarfish's  control.  Skaarfish  contends 
that  the  Department  cannot  apply  BLA  to 
independent  companies  that  had  no 
COC  data  or  which  failed  verification. 
The  Department  should  therefore  drop 
these  farms  from  its  sample  as  was  done 
during  the  LTFV  investigation. 

Petitioner  contends  that  the 
Department  correctly  apphed  BIA  to  the 
unique  circumstances  of  this  review. 

Department's  position:  We  used  BIA 
for  the  COC  for  six  of  the  16  farms  in 
our  sample:  the  four  farms  which  did 
not  submit  questionnaire  responses,  one 
farm  that  ^led  verification,  and  one 
farm  that  failed  to  submit  its  costs  on  a 
consohdated  basis.  We  chose  as  BIA  the 
highest  calculated  COC  of  the 
responding  farms  and  applied  that  COC 
to  each  of  the  BIA  farms. 

Under  section  776(c)  of  the  Tariff  Act, 
we  have  the  authority  to  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  ".  Thus,  we  can 
use  BIA  not  only  when  a  party 
"refuses",  but  also  when  a  party  is 
"unable"  to  provide  information. 

The  elimination  of  non-responding 
farms  from  the  sample,  as  Skaarfish 
advocates,  would  reward  non- 
responding  firms  and  could  encourage 
non-compliance  in  future  reviews. 
Moreover,  it  would  impair  the  integrity 
of  the  sample  because  it  would  detract 
from  the  randomness  of  the  results. 

Comment  21:  Skaarfish  contends  that 
if  the  Department  determines  that  BIA  is 
appropriate,  the  Department  should  use 
the  average  COC  as  BIA  in  order  to 
distinguish  between  cooperative  and 
uncooperative  respondents.  Petitioner 
contends  that  the  Department  correctly 
chose  a  reasonably  adverse  BIA  rate  to 
encourage  compliance  in  future  reviews. 

Department's  position:  We  agree  with 
petitioner.  Using  a  BIA  based  on  an 
average  of  farmers'  COCs,  as  suggested 
by  Skaarfish,  would  in  effect  be 
rewarding  non-compliance. 

Comment  22:  Skaarfish  contends  that, 
because  the  subject  merchandise  is  a 
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highly  penshable  product,  the 
Department  should  apply  the  50/90/10 
test  rather  than  the  10'96  10  test  to 
determine  whether  Skaarf.sh  made 
below-cost  sales  m  substantial 
quantities,  Skaarfish  contends  that 
farmers  lack  the  ability  to  control  output 
and  time  of  sale,  thus;  they  cannot 
control  Lhe  selling  price  of  the  salmon. 

Petitioner  contends  that  the 
Departm.er.t  correctly  applied  the  10/90/ 
10  test  because  the  subject  merchandise 
IS  not  e  highly  perishable  product  as 
defined  by  the  Department  in  Certain 
Fresh  Winter  Vegetables  from  Mexico 
(45  FR  20512)  [Vegetables).  Petitioner 
points  out  that,  unlike  Vegetables,  the 
respondents  m  th^s  case  can  control  the 
time  of  sale  of  the  subject  merchandise. 
In  addition,  the  subject  merchandise  is 
alive  and  not  deteriorating  at  the  time  of 
the  sales  transaction. 

Department  s  position:  We  agree  with 
petitioner.  Under  the  10/90/10  test,  we 
do  not  disregard  sales  if  less  than  10 
percent  are  below  cost,  we  disregard 
only  the  beiow-cost  sales  if  between  10 
and  90  percent  are  below  cost,  and  we 
disregard  all  sales  if  more  than  90 
percent  are  below  cost.  In  past  cases,  the 
bepartm.ent  has  used  the  50/90/10  test 
m  cases  involving  highly  perishable 
agricultural  products.  Under  a  50/90/10 
test,  the  Department  would  not 
disregard  any  below-cost  sales  unless 
more  than  50  percent  of  sales  were 
below  cost 

We  believe  that  fresh  and  chilled 
Atlantic  salmon  is  not  a  perishable 
product.  As  we  found  in  the  original 
LTFV  investigation,  fanners  have  the 
ability  to  control  the  time  of  sale  of  their 
output  without  materially  affecting  the 
quality  of  the  merchandise.  It  is  not 
atjrpical  for  farmers  to  delay  sales  for  an 
extended  period  of  time  until  they 
receive  a  favorable  price  quote. 
Moreover,  exporters  have  the  ability  to 
coordinate  future  salmon  purchases 
with  farmers  to  coincide  with  demand 
and  processing  capabilities. 

Comment  23  Skaarfish  contends  that 
the  Department  should  rely  on 
Skaarfish's  acquisition  costs  of 
purchasing  salmon  for  purposes  of 
calculating  COP  rather  than  salmon 
farmers'  COCs.  Skaarfish  contends  that, 
since  it  is  purchasing  salmon  in  a 
m.arket  economy,  the  Department  is 
imposing  on  Skaarfish  a  cost  system 
unknown  to  and  uncontrollable  by 
Skaarfish. 

Skaarfish  further  contends  that  it,  not 
the  salmon  farmers,  "produces"  the 
subject  m.erchandise  because  live 
salmon  is  not  covered  bv  the  duty  order. 
Skaarfish  contenvis  that  it  transforms 
live  salmon  purchased  from  fish  fanners 
into  merchandise  which  is  subject  to  the 


antidumping  duty  order  Therefore,  the 
cost  of  producing  live  salmon  cannot  be 
used  to  determine  the  COC  and. 
therefore,  the  COP. 

Petitioner  contends  that  the 
Department  must  use  the  fanners  COCs 
since  Skaarfish  failed  to  submit 
acquisition  prices  on  the  record  and 
because  the  Department's  approach  is 
consistent  with  U.S.  antidumping  law. 

Department's  Position:  We  consider 
the  bve  salmon  produced  by  the  fish 
farmers  and  sold  to  the  exporters  such 
as  Skaarfish  to  be  the  same  merchandise 
as  is  covered  by  the  antidumping  duty 
order,  but  merely  an  earlier  stage  of 
production.  In  this  sense,  therefore,  it  is 
not  an  input  but  rather  is  the  identical 
merchandise  before  it  has  been  made 
ready  for  sale  and  shipment. 

As  was  fotrnd  in  the  LTFV 
investigation,  Skaarfish  continues 
merely  to  process  a  portion  of  its  fish 
farm-sourced  hve  salmon  by  gutting, 
cleaning,  and  packaging  it.  (In  some 
cases  Skaarfish  purchases  and  resells 
salmon  that  is  already  gutted  and 
cleaned  by  the  fish  farmers.)  There  is 
not  a  transformation  of  merchandise 
outside  the  scope  of  the  order  to 
merchandise  within  the  scope  of  the 
order  as  suggested  by  Skaarfish.  Instead, 
Skaarfish  is  acting  primarily  as  a  reseller 
by  merely  preparing  the  merchandise 
for  trans-Atlantic  shipment  (see  memo 
from  Roland  L.  MacDonald  to  Joseph  A. 
Spetrini,  December  8,  1992), 

Final  Results  of  Review 

As  a  result  of  comments  received  and 
programming  enors  corrected,  we  have 
revised  our  preliminary  results.  The 
margin  for  Skaarfish  A/S  for  the  period 
October  3, 1990,  through  March  31, 
1992.  is  5.01  percent.  The  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  Skaarfish 
directly  to  the  U.S.  Customs  Service, 

Furtnermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  .Act: 
(1)  the  cash  deposit  rate  for  Skaarfish 
will  be  5.01  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
fisted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-speafic  rate 
published  for  the  most  recent  penod 
and  (3)  if  the  exporter  is  not  a  firm 


covered  in  this  review,  or  the  original 
LTT'V  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise.  In  accord  with  the 
Court  of  International  Trade's  decisions 
in  Flcral  Trade  Council  v.  United  States, 
Slip  Op,  93-79,  and  Federal-Mogul 
Corporation  and  the  Torrington 
Company  v.  United  States,  Slip  Op.  93- 
83.  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  23.80 
percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  tlieir  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  Lhe  reimbursem.ent  of 
antidumping  duties  pnor  to  liquidation 
of  the  relevant  entries  during  this 
review  penod.  Failure  to  comply  with 
this  requirem.ent  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  Lhe  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  sen.-es  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APOj  of  their 
respcnsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
ofthe  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  2. 1993. 
Barbara  R.  Stafford, 

Acting  Assistar}t  Secretary  for  Import 

Adwinistratwn. 

[FR  Doc  93-16685  Filed  7-13-93;  8;45  am) 
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COMMISSION  ON  NATIONAL  AND 
COMMUNiTY  SERVICE 

Filing  of  First  Year  Data  Collection 
Forms  for  National  and  Community 
Service  Problems 

AGENCY:  Commission  on  National  and 

Community  Service. 
ACTION:  Notice 

SUMMARY:  The  Comm.ission  on  National 
and  Comimiunity  Service  (C-NCS!  has 
sent  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  for  expedited 


clearance  hv  Aufii':!  «  1993.  of  the 
following  pre;)   s-..  !   :  ;h('  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  infonnation 
collection  must  be  submitted  by  July  29, 
1993. 

ADDRESSES  Send  Comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503;  (202-395- 
6880).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Patricia  P. 
Thomson,  The  Commission  on  National 
and  Community  Service,  National  Press 
Building,  Suite  452,  529  14th  Street, 
NW.,  Washington,  DC  20045;  (202-724- 
0600). 

FOR  FUPTHER  (NFORWA-nON  CONTACT:  Ms. 

Patricia  P,  Thomson,  The  Commission 
on  National  and  Community  Service, 
National  Press  Building,  Suite  452,  529 
14th  Street,  NW.,  Washington,  DC 
20045;  (202-724-0600). 

SUPPl^MENTARY  INFORMA-^iON:  The 

Commission  on  National  and 
Community  Service  requests  the  review 
of  a  new  collection  of  information.  This 
entry  is  issued  by  the  Commission  on 
National  and  Community  Service  and 
contains  the  following  infonnation;  (1) 
The  title  of  the  forms;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hoiu-s 
per  response;  (7)  an  estimate  of  the  total 
number  ot  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C.  3504  (h). 

Title:  First  Year  Data  Collection  Form. 

Frequency  of  Collection:  One  time. 

Respondents:  CNCS  grantee  end 
subgrantee  program  directors. 

Use:  To  collect  primarily  descriptive 
data  on  last  years  operations  (through 
June  30, 1993).  Forms  vdll  collect 
aggregate  data  which  will  be  used  to 
document  accomplishments  during  the 
first  year  of  Commission  funding. 

Estimated  Number  of  Respondents: 
3288. 

Average  Burden  Hours  per  Response: 
0.5. 

Total  Estimated  Burden:  1644  hours. 
Terry  Russell, 

General  Counsel,  Commission  on  National 

and  Community  Service. 

[FR  Doc.  93-16690  FUed  7-13-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Proposed  !n?0'Ti^8:ion  Collection 
Reqi-iests 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  information 
coiiection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  infonnation 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES  Interested  persons  are  in\ited  to 
subiuu  comments  on  or  before  August 
13,  1993. 

ADC»ESSES  Written  comments  should 
De  addrebsed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok;  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue. 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651 

FOR  FURT>1ER  INFCRMATIO.N  CONTACT: 

Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Liformation  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARv  iNPCRM/..r»ON:  Section 
351 :    t-      i      •  K  ;\eduction  Act  of 

1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participatior  in  the  approval  process 
would  defeat  the  puirpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency's  abihty  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  infonnation  collection 
requests  prior  to  submission  of  these 
requests  to  0MB,  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  T3T>e 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4)  the 
affected  public;  (5)  Reporting  burden; 
and/ or  (6)  Recordkeeping  burden;  and 


(7)  Abstract.  0MB  invites  pubhc 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available  from 
Gary  Green  at  the  address  specified 
above. 

Dated:  July  7. 1993. 

Cary  Green. 

Director,  Information  Resources  Managemeat 
Service. 


OflBceof '^P»^  i 
Rehabiiiiaiiv  • 


Friucation  and 

-I  vicet 


Type  of  Review:  Extension. 

Title:  Number  and  Tjrpe  of  Personnel 
(in  Full-Time  Equivalency  of 
Assignment)  Employed  and  Contracted 
and  Additional  Personnel  Needed  to 
Provide  Early  Intervention  Services  to 
Infants  and  Toddlers  and  Their 
Families. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Resp>onses:  58. 
Burden  Hours:  3.596. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstmct:  This  collection  instrument 
will  provide  instructions  and  forms  for 
states  to  report  the  number  of  personnel 
employed  and  to  provide  early 
intervention  services.  The  information 
will  be  used  for  monitoring  and 
implementing  Federal  programs  and 
reporting  to  Congress. 

[FR  Doc.  93-16621  Filed  7-13-93;  8:45  ami 
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K'.  ::•:-' se'-  i  ■ ',;'-!-?.. -ion  Collection 

•  .   1':  Department  of  Education. 
action;  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  ir. vited  to 
submit  comments  on  or  before  \ugast 
13.  1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  office  of  Information 
end  Regulatory  Affairs,  Attention:  Dan 
Chenok:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  informatior 
collection  requests  should  be  addressed 
to  Cary  Green,  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  4682. 
Regional  Office  Building  3.  Washington, 
DC  20202-4651. 
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FOfl  FURTHER  INFORMATION  CONTACT:  Gary 
Green  (2C2)  4C1-3200  I:id:\Tci,.a:>  who 
i;>e  a  telecorr:m'.inications  device  for  the 
deaf  (TDD)  may  call  Uhe  Federal 
Ir. formation  Relay  Sen.-!ce  (FIRS)  at  1- 
SOO-fi"-?^  '5  between  8  a.m.  and  8 
p  m  .  Fd'='L'-T,  '.me,  Monday  through 
rndav 

suPPLEMEf^TARV  iNFORMATiON:  Section 

3t17  c;  .--.e  Pap*;rwork  Reduction  Act  of 
1980  <44  U  S  C  chapter  35)  requires  that 
the  Office  of  .Management  and  Budget 
'0^{3)  provide  interested  Federal 
agencies  and  the  public  an  early 
opport-inity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
ronsultalion  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law  or  substantially  interfere 
'.Mth  any  agency's  ability  to  perform  its 
statutorv'  obUgations.  The  Director  of  the 
Inform.aiion  Resources  Management 
Ser\-!ce.  publishes  this  notice  containing 
pi-oposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  coLiection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  f?j  Frequency  of  coiiection;  (4) 
The  affecTed  public;  f'j  Reporting 
biarden,  and' or  (6)  Recordkeeping 
burden,  and  (7]  Abstract.  ONffl  invites 
public  comment  at  the  address  specified 
above  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
speofied  above. 

Dated  '^J.y  f ,  1993.  I 

Car?  Gre€n, 

D-s^toT,  Information  Resources  Management 

Sir-".' re 

Office  of  Special  Lducation  and 
Rehabilitative  Servnces 

Type  cf  Review:  Extension. 

Title.  Report  of  Program  Setting 
Uhere  Farly  Intervention  Services  are 
Provided  to  Infants  and  Toddlers  with 
Disabilities  and  Their  Families. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
g  ^vemments. 

Reporting  Burden:  Responses:  58. 
Burden  Hours:  928. 

Recordkeeping  Burden: 
Record  keepers:  0.  Burden  Hours:  0. 

Abstract:  This  package  provides 
instructions  and  forms  for  States  to 
report  the  program  setting  where  infants 
and  toddlers  with  disabilities  receive 
services.  These  date  serve  as  the  basis 
for  .monitonng,  implementing  Federal 
programs  and  reporting  to  Congress. 


Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  the 
Comprehensive  Program  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education  (New  Grant  Awards,  and 
Continuations). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions; 
Small  businesses  or  organizations. 

Reporting  Burden:  Responses:  2,275. 
Burden  Hours:  27,150. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0, 

Abstract:  The  comprehensive 
application  is  for  competitive  awards 
with  a  two-stage  application  process: 
preliminary  and  final.  Continuations  are 
non-competitive  grants  for  those 
currently  receiving  comprehensive 
program  awards  with  satisfactory 
progress. 

(FR  Doc.  93-16622  Filed  7-13-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 
Revised  Billing  Credit  Policy 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  Final  Action  on 
Revised  Billing  Credit  Policy.  BPA  File 
No.:  BCR-12 

I.  Background 

BPA  is  a  self-financing  power 
marketing  agency  with  ^e  United  States 
Department  of  Energy.  BPA  was 
established  by  the  Bonneville  Project 
Act  of  1937.  16  U.S.C.  832  et  seq  ,  to 
market  wholesale  power  from 
Bonneville  Dam  and  to  construct  power 
lines  for  the  transmission  of  this  power 
to  load  centers  in  the  Northwest,  BPA 
sells  wholesale  electric  power  and 
energy  to  126  utilities,  13  direct  service 
industrial  customers  (DSIs)  and  several 
government  agencies. 

The  Pacific  Northwest  Electric  Power 
Plaiming  and  Conservation  Act 
(Northwest  Power  Act)  directs  BPA  to 
serve  the  net  power  requirements  of  any 
electric  utihty  requesting  service,  and  to 
serve  existing  DSIs  in  the  Pacific 
N3rthwest.  16  U.S.C.  839  (c)  and  (d). 
Although  BPA  cannot  own  or  construct 
electric  generating  facihties,  the 
Northwest  Power  Act  directs  BPA  to 
acquire  rights  to  the  output  or  capabiUty 
of  electric  power  resources  to  sen.  e 
increased  customer  requirements  See 
16  U.S.C.  839b(l),  The  Northwest  Power 
Act  requires  BPA  to  grant  power  bill 


aedits  or  the  equivalent  tc  BF.\'s 
custom.ers  for  electric  power  resources 
that  reduce  Lhe  Administrator's 
obligation  to  acquire  electric  power 
resources.  16  U.S.C.  839rh). 

II.  Billing  Crediis  and  the  Rpvi.sed 
Policy 

The  uiiling  Credit  Policy  (Policy) 
interprets  the  billing  credit  provisions 
in  the  Northwest  Power  Act,  Resources 

ehgible  for  billing  credits  include 
conservation,  generation  and  savings 
from  retail  rate  designs  which  induce 
installation  of  conservation  measures 
and  end  use  renewable  resources. 
Billing  credits  encourage  BPA 
customers  to  conserve  or  generate  power 
that  offsets  loads  BPA  would  otherwise 
serve.  BP.'^  grants  customers  the  credit 
for  energy  saved  cr  generated.  The 
credit  IS  based  on  the  costs  BPA  would 
have  otherwise  incurred,  less  the 
wholesale  power  rate  for  the  customer 
developing  the  resource. 

The  Policy  has  been  revised  to 
streamline  the  billing  credit  process  and 
encourage  customer  development  of 
resources.  The  previous  policy  was 
developed  m  1984  and  tested  in  1990, 
BPA  initiated  a  review  of  the  test  in 
April  1992  with  informal  internal  and 
external  discussions  on  the  lessons 
learned  from  the  test  of  tiie  policy, 
foojsing  on  how  biUins  credits  will  be 
administered  in  the  future.  Based  on 
that  revaew.  BPA  opened  tne  policy'  for 
revision  and  developed  a  Draft  Revised 
Policy  for  pubhc  comment.  The  Draft 
was  issued  September  28,  1992,  and 
open  for  pubhc  com.ment  through 
Novem.ber  17,  1992.  The  Revised  Policy 
that  follows  incorporates  the  public 
comment  and  represents  a  final  action 
on  the  date  of  publication, 

in.  Final  Billing  Credits  Pciicy 

Section  1  Policies  and  Purposes 
(a)  Policies 

BPA's  policy  objectives  are  to  use  the 
authority  to  grant  billing  credits  to 
assure  that: 

(1)  Customers  are  compensated  as 
pro\ided  in  the  Nortliwest  Power  Act 
for  actions  taken  which  reduce  BPA's 
obligation  to  acquire  resources  that 
otherwise  would  be  needed  to  meet 
contractual  obligations  to  serve 
customers'  loads,  thereby  removing  the 
disincentive  for  taking  such  actions 
inherent  in  BPA's  average  cost 
wholesale  firm  electric  pn-.ver  rates; 

(2j  Billing  credit  resources  are 
dedicated  to  serve  the  customer's  firm 
load,  thereby  reducing  BPA  s  firm 
power  requirement  under  uie 
customer's  Power  Sales  Contract  with 
BPA: 
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(3)  As  p.  result  of  granting  billing 
credits  to  any  custome-  •:  e  rates  to 
other  customers  will  bt  r.c  greater  than 
they  otherwise  would  have  been  if  F5PA 
had  been  obligated  to  acquire  other 
resources  to  serve  customers'  loads  in 
lieu  of  granting  such  biUing  credits; 

(4)  BilUng  credit  resource  sponsors 
will  be  able  to  exercise  their  initiative 
in  determining  what  resources,  if  any. 
they  will  choose  to  develop,  and  in 
detennining  the  disposition  of  the 
benefits  of  receiving  billing  credits; 

(5)  Billing  credits  are  administered  in 
a  manner  consistent  with  BPA's 
conservation  and  other  resource 
acquisition  programs;  and 

(6)  The  granting  of  a  billing  credit  is 
not  inconsistent  with  the  regional  plan, 
the  fish  and  wildlife  program,  or  BPA's 
obligations  when  granting  a  billing 
credit  to  give  due  consideration  to: 

(i)  Environmental  quaUty; 
(ii)  System  conpatibiUty;  and 
(iii)  The  protection,  mitigation,  and 
enhancement  of  f^sh  and  wildhfe. 

(b)  Purposes 

The  purposes  of  this  policy  are  to; 

(1)  Prescribe  customer  and  resource 
eligibility  criteria  for  bilUng  credits; 

(2)  Prescribe  a  procedure  whereby 
customers  may  apply  for  billing  credits; 

(3)  Provide  a  procedure  by  which  BPA 
will  evaluate  appHcations  for  billing 
credits  and  determine  the  amount  of 
billing  credits  to  be  granted; 

(4)  Prescribe  general  conditions 
governing  the  granting  and 
administration  of  billing  credits;  and 

(5)  Encourage  timely  applications  for 
billing  credits  so  as  to  facihtate 
planning  and  reduce  uncertainties. 

Section  2  Definitions 

(a)  "Acquire"  means  to  purchase  all 
or  a  portion  of  the  output  or  capabiUty 
of  a  resource  but.  in  the  case  of  BPA, 
does  not  include  owmership  of  any 
generating  facility. 

(b)  "Administrator"  means  the 
Administrator  of  the  Bormeville  Power 
Administration  and  will  be  referred  to 
within  this  policy  as  "BPA" 

(c)  "Administrator's  obligation  to 
acquire  resources"  means  BPA's 
obligation  to  acquire  firm  resources 
pursuant  to  section  6(a)  of  the 
Northwest  Power  Act. 

(d)  "Alternative  cost"  means  the 
estimated  unit  cost  of  resources  that 
BPA  othenvise  would  acquire  in  lieu  of 
granting  billing  credits  unless  otherwise 
established  by  contract.  Alternative  cost 
is  the  basis  for  a  biUing  credit  for  a 
conservation  activity  and  is  the  upper 
limit  en  the  amount  of  a  bilUng  credit 
for  a  non-conservation  resource. 


(e)  "Applicable  rate"  means  BPA's 
wholesale  firm  power  rate  applicable  to 
the  customer. 

(f)  "Billing  credit"  means  an 
adjustment  to  a  customer's  electric 
power  bill  or  an  equivalent  cash 
payment  that  combined  with  applicable 
rate  savings,  provides  such  customer  an 
amount  equal  to  BPA's  alternative  cost 
for  a  conservation  activity,  or  an  amount 
equal  to  the  lesser  of  BPA's  alternative 
cost  or  the  net  cost  for  a  non- 
conservation  resource 

(g)  "Billing  credit  contract"  means  a 
written  contract  between  BPA  and  the 
custoiher  receiving  a  bilUng  credit 
setting  forth  the  terms  and  conditions 
under  which  BPA  will  grant  the  billing 
credit. 

(h)  "BilUng  credit  resource"  means  a 
resource  potentially  eligible  for  a  billing 
credit  or  for  which  a  billing  credit  has 
been  granted.  Such  term  includes 
conservation  activities,  renewable 
resources,  multipurpose  projects,  and 
other  resources,  including  retail  rate 
structures  that  induce  conservation  or 
installation  of  consumer-owned 
renewable  resources. 

(i)  "BPA"  means  the  Bonneville 
Power  Administration. 

(j)  "Capability"  means  the  ability  of  a 
resource  to  produce  or  save  capacity 
and  energy. 

(k)  "Capacity"  means  (1)  the 
maximum  electric  power  that  can  be 
produced  by  a  generating  resource  at 
specified  times  under  specified 
conditions;  or  (2)  the  maximum  electric 
power  that  can  be  saved  by  a 
conservation  resource  at  specified  times 
under  specified  conditions.  Capacity  is 
expressed  in  units  of  either  kilowatts  or 
saved  kilowatts. 

(1)  "Conservation"  means  any 
reduction  in  electric  power 
consumption  as  a  result  of  increases  in 
the  efficiency  of  energy  use,  production, 
or  distribution. 

(m)  "Conservation  activity"  means  the 
construction,  installation,  or  operation 
of  a  facility  or  measure  for  the  purpose 
of  achieving  conservation.  Enacting 
legislation,  including  building  codes,  in 
and  of  itself,  does  not  constitute  a 
conservation  activity. 

(n)  "Consumer"  means  any  end  user 
of  electric  power. 

(o)  "Contract  demand"  means  the 
maximum  capacity  which  a  DSI  is 
entitled  to  purchase  from  BPA  as 
specified  in  Exhibit  C  of  its  power  sales 
contract. 

(p)  "Cost-effectiveness"  as  defined  in 
16  U.S.C.  839a(4){A).  For  purposes  of 
this  poUcy  "system  cost"  is  the 
alternative  resource  cost,  and  its 
associated  environmental  costs. 


(q)  "Customer"  means  anyone  who 
contracts  for  the  purchase  of  power  from 
BPA  pursuant  to  the  Northwest  Power 
Act. 

(r)  "Direct-service  industrial 
customer"  (DSI)  means  an  industrial 
customer  that  contracts  for  the  purchase 
of  power  from  BPA  for  direct 
consumption. 

(s)  "Displacement"  means  BPA's 
right,  upon  notice  to  the  customer,  to 
have  the  BilUng  Credit  resource  taken 
out  of  service  for  specified  periods  of 
time  in  accordance  with  the  BilUng 
Credit  contract. 

(t)  "Electric  power"  means  electric 
peaking  capacity,  or  electric  energy,  or 
both. 

(u)  "Entity  acting  on  behalf  of  such 
customer"  means  any  entity  that 
develops  a  biUing  credit  resource  for  a 
customer  pursuant  to  a  contract  between 
the  entity  and  the  customer. 

(v)  "Environmental  costs"  are  not 

Quantifiable  economic  values  of 
amages  to  the  ecosystem,  as 
determined  by  BPA.  not  paid  for 
directly  by  the  customer  or  its  retail 
customer.  These  costs  are  external  to  the 
pricing  system. 

(w)  "Firm  electric  power"  means 
electric  power  continuously  available 
except  when  restricted,  suspended, 
interrupted,  interfered  with,  or  curtailed 
as  a  result  of  the  occurrence  of  any 
condition  described  in  the 
Uncontrollable  Forces  or  Continuity  of 
Service  sections  of  the  General  Contract 
Provisions  Exhibit  of  the  customer's 
power  sales  contract. 

(x)  "Firm  resource"  means  the  firm 
capabiUty  of  a  resource  that  produces  or 
saves  firm  electric  power  and  is 
dedicated  to  serve  the  customer's  firm 
load  under  the  power  sales  contract. 

(y)  "Firm  resource  exhibit"  means  the 
firm  resource  exhibit  attached  to  the 
oistomer's  power  sales  contract  which 
shows  firm  non-conservation  resources 
which  are  dedicated  to  serve  the 
customer's  firm  load. 

(z)  "Fish  end  wildUfe  program'' 
means  that  fish  and  wildlife  program 
adopted  by  the  Regional  Council 
pursuant  to  section  4(h)  of  the 
Northwest  Power  Act. 

(aa)  "Fixed  costs"  mean  that  portion 
of  net  costs  or  of  alternative  costs  that 
does  not  vary  with  the  quantity  of 
electric  power  saved  or  produced. 

(bb)  "Independently  undertaken" 
conservation  activity  means  that  portion 
of  a  conservation  activity  which  is  not 
(1)  offered;  planned  and  budgeted;  made 
operative;  funded  or  otherwise  directly 
assisted  by  BPA;  (2)  implemented  in 
order  to  avoid  a  surcharge  for  failure  to 
adopt  model  conservation  standards,  as 
provided  by  section  4(f)  of  the 
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Northwest  Power  Act;  or  (3)  a 
conservation  activity  specifically 
rejected  by  BPA  due  to  adverse 
environmental  effects,  unless  the 
sponsor  can  demonstrate  that  such 
effects  have  been  na.iigaled  to  an  extent 
acceptable  by  BPA.  or  that  such  effects 
are  not  associated  with  the  sponsor's 
activity. 

(cc)  "iTidian  tribe"  means  any  Indian 
tribe  or  band  which  is  located  in  whole 
or  in  part  in  the  region  and  which  has 
a  governing  body  w^hich  is  recognized 
by  the  Secretary  of  the  Interior. 

(dd)  "Load"  means  the  amount  of 
electric  power  required  to  meet  demand. 

(ee)  "Major  resource"  means  any 
resource  tiiat  has  a  planned  capability 
greater  than  50  average  megawatts.  Such 
terra  does  not  include  any  resource 
acquired  pursuant  to  section  11(b)(6)  of 
the  Federal  Columbia  River 
Transmission  System  Act 

(ff)  "Model  conservation  standards" 
mean  those  standards  promulgated  by 
the  Regional  Council  and  included  in  its 
plan  as  provided  for  by  section  4(e)(3) 
of  the  Northwest  Power  Act 

(gg)  "Multipurpose  prcject"  means 
any  project  th'-'  is  designed  to  serve  a 
purpose  other  than  power  generation 
and  which  also  produces  electric  power 

(hh)  "Net  costs"  mean  the  costs 
actually  incurred  by  the  customer  to 
develop,  operate,  and  maintain  a  billing 
credit  resource  in  accordance  with 
prudent  business  practices.  The  term 
includes  reasonable  financing  costs, 
costs  of  interconnection  and  wheeling  to 
the  customer's  system,  compensation  for 
risk,  and  resource  acquisition  costs 
incurred  by  the  customer  including 
those  mandated  by  Federal,  but  not 
State,  law  establishing  minimum  prices 
for  utility  acquisition  of  resources.  Net 
costs  do  not  include  direct 
governmental  financial  assistance  Net 
costs  do  not  include  the  portion  of 
resource  acquisition  costs  mandated  by 
State  laws  which  exceed  the  acquisition 
cost  that  would  reasonably  have 
resulted  from  an  arm's-length 
negotiation  between  the  resource  owner 
and  the  customer  acquiring  the  resource 
from  another  appropriate  party  to  which 
such  cost  is  paid.  Net  costs  are  used  to 
calculate  billing  credits  for  non- 
conservation  resources.  Net  Costs  are 
expressed  on  a  unit  cost  basis 
compatible  with  BPA's  rates  for  firm 
electric  power. 

fa)    Northwest  Power  Act"  means  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  Public 
Law  96-501 

0')  "Operating  year  means  the  period 
frcm  ,\agast  1  to  July  31  or  as  otherwise 
dete!Tri.n*»d  bv  BPA. 
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(kk)  "Pacific  Northwest,"  "region.  '  or 
"regional"  means  (1)  the  area  consisting 
of  the  States  of  Oregon,  Washington, 
and  Idaho,  the  portion  of  the  State  of 
Montana  west  of  the  Continental  Divide. 
and  such  portions  of  the  Slates  of 
Nevada.  Utah,  and  Wyoming  as  are 
within  the  Columbia  River  drainage 
basin;  and  (2)  any  contiguous  areas,  not 
in  excess  of  75  air  miles  from  the  area 
referred  to  in  (1)  above,  which  are  a  part 
of  the  service  area  of  a  rural  electric 
cooperative  customer  served  by  BPA  on 
the  effective  date  of  the  Northwest 
Power  Act,  which  has  a  distribution 
system  from  which  it  serves  both  within 
and  without  such  region 

(11)  "Political  subdivision  served  by  a 
customer"  means  any  governmental  imit 
which  purchases  electric  power  from  a 
custom^er  including,  but  not  limited  to, 
States,  State  agencies,  cities,  counties, 
municipalities,  special-purpose 
districts,  and  Indian  tribes,  but  not 
including  Federal  agencies. 

(mm)  "Power  sales  contract"  is  the 
contract  that  establishes  the  terms  and 
conditions  of  BPA's  power  sales. 

(nn)  "Rate"  means  any  method  of 
recovering  die  costs  of  providing  service 
to  BPA's  customers  through  sales  of 
electric  power  and  related  services. 

(oo)  "Regional  Council"  means  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 
established  pursuant  to  section  4  of  the 
Northwest  Power  Act 

(pp)  "Regional  plan"  means  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Plan  including  any 
amendments  thereto,  adopted  pursuant 
to  the  Northwest  Power  Act 

(qq)  "Renewable  resource"  means  a 
resource  which  uses  solar,  wind,  hydro, 
geothermal,  biomass,  or  similar  sou.-ces 
of  energy  and  which  either  is  used  fcr 
electric  power  generation  or  will  reduce 
the  electric  power  requirements  of  a 
consumer,  including  by  direct 
application. 

(rr)  "Reserves"  means  the  electric 
power  needed  to  provide  service  to 
customers  or  consumers  in  the  event  cf 
generation  or  transmission  system 
outages,  adverse  stream  flows,  delays  in 
the  completion  of  new  resources,  or 
other  factors  which  may  restrict 
generating  capabiUty  or  increase  loads 
Reserves  normally  are  provided  from 
additional  resources  acquired  for  that 
purpose;  or  from  contractual  rights  to 
interrupt,  curtail,  or  otherwise  withdraw 
portions  of  the  electric  power  supplied 
to  customers. 

(ss)  "Resource"  means  (1)  t.he  actual 
or  planned  electric  power  capability  of 
generating  facilities;  or  (2)  the  actual  or 
planned  load  reduction  resulting  from 
direct  application  of  a  renewable  energy 


resource  by  a  consumer,  or  from 
conser/aticn. 

(({j  "Small  resource"  means  a 
resource  other  than  conservation  with  a 
planned  capability  of  30  average 
m.egawalts  or  less. 

(uu)  "Unit  cost '  means  the  cost  of  a 
unit  of  power,  such  as  a  kilowatt  of 
capacity  or  a  kilowatt-hour  of  energy 

(w)  "Variable  cost '  means  that 
portion  of  net  costs  or  alternative  costs 
that  varies  with  the  quantity  of  electric 
power  saved  or  produced. 

(ww)  "Voluntarily  implemented  retail 
rate  structure"  means  a  retail  rate 
structure  or  that  pcrticn  of  a  retail  rate 
structure  ihat  is  adopted  by  a  customer 
for  reasons  other  than  to  (l)  satisfy 
Federal  or  Slate  statutory  mandates;  (2) 
comply  with  an  order  initiated  by  a 
Slats  regulatory  auLhcrily,  or  (3)  reflect 
the  cost  effects  of  rate  dosign  concepts 
included  in  BPA's  wholesale  rates 

Section  3:  Qudif^nng  Applicants 

(a)  A  pubhc  body  or  cooperative 
entitled  to  preference  and  priority  under 
the  Bonr.eville  Project  Act  of  1937  that 
has  a  firm  requirements  power  sales 
contract  pursuant  to  section  5(b)  of  the 
Northwest  Power  Act 

(b)  A  direct-service  industrial 
customer  that  has  an  industrial  firm 
power  sales  contract  pursuant  to  section 
5(d)  of  the  Northwest  Power  Act 

(c)  An  investor-owned  utility  that  has 
a  firm  requirements  power  sales 
contract  pursuant  to  section  5(b)  of  the 
Northwest  Power  Act 

(d)  A  Federal  agency  that  has  a  firm 
requirements  power  sales  contract 
pursuant  to  section  5(b)  of  the 
Northwest  Power  Act 

Section-  4.  Qualifying  Conservation 

Aciiviti"'; 

BPA  may  execute  a  contract  to  grant 
a  billing  credit  to  a  cuctomer  for  a 
conser/ation  activity  only  when  it" 

(a)  is  demonstrated  to  be: 

(1)  A  conservation  activity, 

(2J  Undertaken  after  December  5, 
1980; 

(3)  independently  undertaken  or 
continued  by  such  customer  or  an  entity 
acting  on  behalf  of  such  customer,  and 

\h]  Reduces  the  customer's  net 
requirement  for  supply  of  firm  electric 
power  or  reserves  under  its  power  sales 
contract  with  BP.'\ 

.Sect.'cn  5  Qualifying  Resource  Other 
Than  Conservation 

(a)  BPA  may  execute  a  contxact  to 
grant  a  billing  credit  to  a  customer  fcr 
a  resource  other  than  conservation  only 
when  it; 

( 1 )  Is  demonstrated  to  be: 

{:)  A  resource  other  than  conservation, 
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(ii)  Constructed,  completed,  or 
acquired  after  December  5, 1980  by 
either: 

(A)  Such  customer; 

(B)  An  entity  acting  on  behalf  of  such 
customer;  or 

(C)  A  political  subdivision  served  by 
such  customer; 

(iii)  Not  inconsistent  with  the  fish  and 
vdldhfe  program; 

(iv)  Not  inconsistent  with  the  regional 
plan; 

(2)  Reduces  the  customer's  net 
requireir,ent  for  supply  of  firm  electric 
power  or  reserves  under  its  power  sales 
contract  with  BPA.  The  reduction  must 
be  demonstrated  by  an  acceptable 
verincauon/evaluation  method. 

(b)  Before  signing  a  billing  credit 
contract  BPA  shall  give  due 
consideration  to: 

(1)  Environmental  quality; 

(2)  Compatibility  with  the  planning 
and  operation  of  the  regional  power 
system;  and 

(3)  The  protection,  mitigation,  and 
enhancement  of  fish  and  wildlife  and 
related  spawning  grounds  and  habitat, 
including  sufiBcient  quantities  and 
qualities  of  flows  for  successful 
migration,  siirvival,  and  propagation  of 
anadromous  fish. 

(c)  BPA  may  not  grant  a  billing  credit 
to  a  customer  for  a  non-conservation 
resource  that  is  not  cost-effective. 

(d)  If  resources  have  the  same  cost, 
BPA  may  not  execute  a  contract  to  grant 
a  billing  credit  for  a  particular  non- 
conservation  resource  in  heu  of 
executing  a  contract  to  grant  a  billing 
credit  for  a  resource  given  a  higher 
priority  in  The  Northwest  Power  Act. 

Section  6:  Qualifying  Retail  Rate 
Structures 

(a)  BPA  may  execute  a  contract  to 
grant  a  billing  credit  to  a  customer  for 
a  retail  rate  structure  only  when  it: 

(1)  Is  demonstrated  to  be: 
(i)  A  retail  rate  structure; 

(ii)  Voluntarily  implemented; 
(iii)  After  December  5.  1980; 
(iv)  By  such  customer;  and 

(2)  Induces  either: 
(i)  Conservation;  or 

(ii)  Installation  of  consumer-owned 
renewable  resources. 

(b)  BPA  shall  treat  induced 
conservation  as  though  it  resulted  from 
a  conservation  activity  imdertaken  by 
the  customer,  and  shall  treat  induced 
installation  of  a  consumer-owned 
renewable  resource  as  a  customer- 
owned  renewable  resource. 


Section  7:  General  Conditions 
Governing  Granting  and  Administering 
Billing  Credits 

(a)  Prerequisites  for  Granting  Billing 
Credits:  Actual  Reduction  in  Net 
Requirements  and  Reduced  Obligation 
to  Acquire  Resources. 

BPA  may  not  grant  a  billing  credit  for 
any  billing  credit  resource  until: 

(1)  The  customer  is  placing  firm 
requirements  on  BPA  under  its  power 
sales  contract  and  the  biUing  credit 
resource  actually  reduces  the  customer's 
net  requirement  for  supply  of  firm 
electric  power  or  reserves  from  BPA; 

(2)  BPA  has  determined  that  the 
billing  credit  resource  will  reduce  BPA's 
obligation  to  acquire  resources  during  a 
substantial  portion  of  the  period  for 
which  the  billing  credit  resource  is 
offered  to  BPA;  and 

(3)  In  the  case  of  a  DSI,  the  customer 
may  be  required  to  reduce  its  contract 
demand  vmder  its  power  sales  contract 
by  the  amount  stipulated  in  the  billing 
credits  contract  over  the  period  the 
billing  credit  is  to  be  granted. 

(b)  Compliance  with  Environmental 
Laws 

BPA  may  not  sign  a  billing  credit 
contract  until  BPA  has  determined  that 
the  billing  credit  resource  has  satisfied 
the  requirements  of  Federal,  State  or 
other  applicable  environmental  laws. 

(c)  Duration  of  a  Billing  Credit 

A  customer  may  offer  a  bilUng  credit 
resource  for  a  billing  credit  for  any 
period  ranging  from  10  years  up  to  the 
estimated  useful  life  of  the  billing  credit 
resource  unless  BPA  species  other 
parameters. 

(d)  Termination  of  a  Billing  Credit 
Contract  or  Withdrawal  of  a  Portion  of 
a  Billing  Credit  Resource 

(1)  The  following  actions  by  a 
customer  will  lead  to  a  termination 
charge: 

(i)  Customer  provides  notice  to 
terminate  as  negotiated  in  billing  credit 
contract; 

(ii)  Customer  withdraws  all  of  a  non- 
conservation  billing  credit  resource 
from  the  firm  resource  exhibit  per  the 
notice  requirements  under  the  pKJwer 
sales  contract.  If  the  customer 
withdraws  a  portion  of  the  resource  the 
termination  charge  will  only  apply  to 
that  portion  and  the  contract  will 
remain  in  effect  for  the  remaining 
amount  of  the  billing  credit  resource; 

(iii)  Customer  fails  to  take  actions  to 
cure  environmental  noncompliance  or 
provide  replacement  power  as 
negotiated  in  the  billiiig  credit  contract; 
or 


(iv)  Customer  terminates  its  power 
sales  contract  or  fails  to  execute  a 
successor  power  sales  contract. 

(2)  If  BPA  determines  that  a  resource 
was  terminated  due  to  circumstances 
beyond  the  control  of  the  customer  then 
the  termination  charge  will  not  be 
reouired. 

(3)  BPA  may  terminate  the  Billing 
Credit  Contract  by  providing  notice  as 
negotiated  in  that  contract. 

(4)  Termination  Charge 

The  termination  charge  to  be  paid  by 
a  customer  for  withdrawal  of  all  or  a 
portion  of  the  billing  credit  resource 
will  be  the  cumulative  difference, 
including  accumulated  interest  thereon, 
between  the  billing  credits  actually 
granted  and  the  amount  that  would  have 
been  granted  had  the  bilUng  credit 
resource  initially  been  made  available 
for  the  period  up  to  termination  or 
withdrawal. 

(e)  BPA's  right  to  request  refinancing  of 
Billing  Credit  Resources 

The  granting  of  a  billing  credit  will 
oblige  sponsors  to  manage  the  billing 
credit  resource  in  a  prudent  and 
business-like  manner.  As  such  sponsors 
will  be  required  to  refinance  a  billing 
credit  resource  when  it  can  be  done  so 
in  an  economically  advantageous 
manner.  BPA  reserves  the  right  to  adjust 
the  alternative  cost  if  the  bilUng  credit 
is  based  on  alternative  cost  or  the  net 
cost  if  the  billing  credit  is  based  on  net 
cost,  to  account  for  the  benefits  of 
refinancing  as  long  as: 

(1)  The  billing  credit  resource  has 
already  been  refinanced  or  can  be 
refinanced.  The  alternative  or  net  cost 
will  not  be  reduced  until  the  refinancing 
occurs  or  the  customer  fails  to  make  a 
good  faith  effort; 

(2)  The  expected  value  of  the 
refinancing  savings  is  equal  to  or  greater 
than  5  percent  of  the  refinanced 
principal;  and 

(3)  The  decrease  in  the  alternative  or 
net  cost  does  not  reduce  the  billing 
credit  by  more  than  the  actual  benefits 
the  customer  receives  from  refinancing, 
and  reflects  the  cost  of  refinancing 
incurred  by  the  customer. 

(f)  Special  Arrangements  for  Small  Non- 
conservation  Resource 

BPA  may  deem  net  cost  to  be  equal 
to  alternative  cost  for  small  resources. 
BPA  will  not  deem  billing  credit 
resources  at  full  alternative  cost  if  their 
environmental  costs  are  higher  than 
those  of  the  alternative  resource. 

Section  8:  Methodology  for  Determining 
Alternative  Cost 

(a)  As  conditions  warrant  (usually  this 
will  be  no  more  often  than  six  months 
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ar.d  Will  be  no  less  often  than  ever>'  two 
years),  BPA  shall  prepare  and  publish  a 
forecast  of  costs  for  resource 
acquisitions  which  could  be  deferred  as 
a  result  of  granting  billing  credits.  The 
alternative  cost  will  be  published  as  a 
real  levelized  cost  with  examples  of 
related  nominal  cost  streams.  The 
environmental  costs  associated  with  the 
alternative  resource  will  also  be 
published  at  this  time.  Prior  to 
publication.  BPA  shall  prepare  a 
preliminary  determination  and  solicit 
public  comment  thereon. 

(b)  The  billing  credit  will  be  based  on 
the  alternative  cost  at  the  time  the 
proposal  is  evaluated  for  the  calendar 
year  when  the  billing  credit  resource 
meets  the  conditions  of  Section  7(a)(1) 
of  this  policy. 

(c)  The  actual  rate  impact  of  the 
deferrable  alternative  resource(s)  will  be 
used  in  determining  the  alternative  cost. 

(d)  Upon  agreement  nominal  billing 
credit  streams  can  be  reshaped  as  long 
as  the  real  levelized  resource  cost  is  no 
higher  than  the  levelized  cost  BPA 
would  have  paid  if  the  resource  costs 
were  not  reshaped. 

(e)  BPA  shall  classify  alternative  cost 
into  a  capacity  and  energy  component, 
and  shall  further  disaggregate  such 
capacity  and  energy  components  to 
account  for  other  resource 
characteristics,  including,  but  not 
limited  to,  service  life,  location,  and 
seasonality. 

(f)  BPA's  alternative  cost  shdl  also 
include  an  adjustment  to  account  for  the 
value  of  displacement.  BPA  may  base 
the  adjustment  on  published  criteria  or 
negotiate  an  adjustment  on  a  case  by 
case  basis.  Whether  BPA  has  a  right  to 
displace  a  billing  credit  resource  vnll  be 
by  agreement  between  BPA  and  the 
billing  credit  applicant. 

Section  9:  Methodology  for  Calculating 
Billing  Credits 

(a)  Billing  Credits  Based  on  Alternative 
Cost 

Billing  credits  based  on  alternative 
costs  are  calculated  by  taking  the 
difference  between  the  alternative  cost 
for  the  resource  and  the  applicable  rate, 
and  multiplying  the  difference  by  the 
amount  that  the  resource  reduces  the 
customer's  net  requirement  for  firm 
electric  power  or  reserves  from  BPA. 

(1)  The  billing  credit  will  be 
subtracted  from  the  customer's  bill  if  the 
alternative  cost  is  greater  than  the 
applicable  rate. 

(2)  The  billing  credit  will  be  added  to 
the  customer's  bill  if  the  alternative  cost 
is  lower  than  the  applicable  rate. 


(b)  BiUing  Credits  Based  on  Net  Cost 

(1)  If  net  cost  is  greater  than  or  equal 
to  the  alternative  cost  then  the  billing 
credit  is  calculated  using  alternative 
cost  as  described  in  section  9(a)(2). 

(2)  If  net  cost  is  less  than  the 
alternative  cost,  the  billing  credit  is 
calculated  by  taking  the  difference 
between  the  net  cost  and  the  applicable 
rate,  and  multiplying  the  difference  by 
the  amount  by  which  the  resource 
actually  reduces  the  customer's  net 
requirement  for  supply  of  firm  electric 
power  or  reserves  from  BPA.  BPA  will 
consider  nonfirm  revenues  during 
development  of  net  cost. 

(i)  The  billing  credit  will  be 
subtracted  from  the  customer's  bill  if  net 
cost  isgreater  than  the  applicable  rate. 

(ii)  Tne  billing  credit  will  be  deemed 
zero  if  the  applicable  rate  is  greater  than 
the  net  cost  of  the  billing  credit 
resource,  but  less  than  the  alternative 
cost. 

(iii)  The  billing  credit  will  be  added 
to  the  customer's  power  bill  whenever 
the  applicable  rate  is  greater  than  the 
alternative  cost  for  the  resource.  The 
billing  credit  added  to  the  power  bill 
shall  be  the  difference  between  the 
alternative  cost  for  the  resource  and  the 
applicable  rate,  multiplied  by  the 
amount  by  which  the  resource  actually 
reduces  the  customer's  net  requirement 
for  supply  of  firm  electric  power  or 
reserves  from  BPA. 

(c)  Residential  Exchange 

If  the  customer  has  executed  a 
Residential  Purchase  and  Sale 
Agreement  (RPSA)  with  BPA  pursuant 
to  section  5(c)  of  the  Northwest  Power 
Act  in  addition  to  the  power  sales 
contract  and  its  RPSA  is  neither 
terminated  nor  suspended,  the  billing 
credit  may  be  adjusted  to  account  for 
the  effect  of  the  RPSA.  Any  adjustment 
to  billing  credit  payments  will  be  made 
on  a  case-by-case  basis. 

(d)  Locking  the  AppUcable  Rate 

BPA  will  allow  customers  to  lock  in 
a  forecast  of  the  applicable  rate  for  up 
to  10  year  intervals.  The  locked  rate 
stream  BPA  offers  will  account  for  any 
additional  risk  to  the  rate  base.  If  the 
lock  expires  and  the  contract-hfe 
exceeds  10  years,  customers  will  choose 
between  the  actual  applicable  rate  or  a 
new  locked  rate  stream  calculated  by 
BPA. 

Section  10:  Application  Procedure 

(a)  General  Requirements 

(1)  BPA  will  consider  granting  a 
billing  credit  only  upon  receipt  of  a 
written  application  submittea  in 
accordance  with  this  policy.  Customers 


are  encouraged  to  consult  with  BPA's 
Area  and  District  Offices  early  in  the 
planning  process  to  facilitate 
preparation  and  review  of  their 
applications.  BPA  will  exchange 
planning  and  operating  information 
with  eligible  customers. 

(2)  The  customer  shall  carry  the 
burden  of  proving  that  the  appropriate 
criteria  necessary  to  receive  a  billing 
credit  have  been  satisfied. 

(3)(i)  A  customer  applying  for  a 
billing  credit  must  submit  such 
information  as  will  permit  BPA  to 
determine: 

(A)  whether  to  grant  a  billing  credit; 
and 

(B)  the  amount  and  duration  of  the 
billing  credit. 

(ii)  While  the  information  required 
from  a  customer  varies  with  the  type 
and  size  of  the  billing  credit  resource  as 
well  as  other  factors,  the  customer  must 
include  at  least  the  following 
information  in  its  application; 

(A)  a  technical  description  of  the 
resource,  including  such  information  as 
the  type  of  resource,  principal  features, 
engineering  characteristics,  size,  and 
location; 

(B)  the  amount  of  energy  and  capacity 
which  the  resource  will  produce  or 
save,  the  time  periods  in  which  such 
production  or  savings  will  occur,  and 
the  geographic  points  or  locations  at 
which  the  output  or  savings  will  be 
used  or  delivered  to  ser\'e  the 
customer's  load; 

(C)  the  amount  by  which  the  resource 
is  expected  to  reduce  the  customer's  net 
requirement  for  supply  of  firm  electric 
power  or  reserves  from  BPA  and  the 
time  periods  in  which  such  reduction 
will  occur; 

(D)  significant  dates,  such  as  the  start 
and  completion  of  construction  or 
installation,  commercial  operation,  and 
the  dates  between  which  the  customer 
expects  to  reduce  BPA's  obligation  to 
acquire  resources; 

(E)  a  description  of  the  assiimptions 
and  methodologies  the  customer  used  in 
preparing  information  contained  in  the 
apphcation; 

(F)  the  status  of  any  required  licenses 
or  permits,  including  copies  of  licenses 
or  permits  that  have  been  granted; 

(G)  a  description  of  the  environmental 
effects  tlie  billing  credit  resource  may 
have;  mitig;iting  measures,  if  any.  to  be 
taken,  and  the  status  of  any 
environmental  reviews,  permits,  or 
other  actions  which  may  be  required; 

(H)  a  description  of  the  impacts,  if 
any,  which  the  billing  credit  resourcp 
may  have  on  fish  and  wildlife:  any 
consultations  concerning  fish  and 
wildlife  impacts  with  Federal  and  Staio 
fish  and  wildlife  agencies,  and  the 
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region's  Indian  tribes,  including 
recommendations  from  such 
consultations,  if  any;  the  mitigating 
measures,  if  any,  to  be  taken;  and  the 
opportunities,  if  any,  which  may  be 
present  for  enhancing  fish  &:  1  a  ildlife; 

(I)  for  a  billing  credit  besea  on  a 
resource  developed  by  a  political 
subdivision  served  by  the  customer 
making  the  apphcation,  evidence  that 
the  customer  and  the  political 
subdivision  have  mutually  resolved 
how  and  to  what  extent  the  customer 
will  pass  through  the  bilUng  credit 
benefits  to  the  political  subdivision:  and 

(J}  such  other  information  as  may  be 
either  requested  by  BPA  or  required  by 
this  policy. 

(4)  A  customer  must  submit  an 
original  and  two  copies  of  its 
application  together  with  a  transmittal 
letter  addressed  to  BPA. 

(5)  The  apphcation  must  contain  a 
statement,  signed  by  a  duly  authorized 
representative  of  the  customer, 
certifying  the  accuracy  of  the 
information  contained  therein. 

(b)  Specific  Requirements:  Resources 
Other  Than  Conservation 

If  appHcable,  the  appUcant  must 
submit  an  explanation  of  the  financing, 
cost  estimating,  accounting,  or  other 
methodology  used  in  estimating  or 
determining  net  costs,  including  the 
amount  and  the  rationale  for  the  cost  of 
capital,  risk  premium,  or  return  on 
investment. 

(c)  Specific  Requirements:  Retail  Rate 
Structures 

The  customer  shall  demonstrate  that 
its  methodology  for  quantifying  the 
reduction  in  tiet  requirements  for  firm 
electric  p' .v.^i    ;■  reserves  attributable  to 
its  retail  rale  structure  distinguishes 
among  the  load  reductions  resulting 
from  consen'ation  and  consumer-owmed 
renewable  resources,  and  other  causes. 

Section  1 1.  BPA's  Decision  Making 
Process 

(a)  Review^  of  Application 

(1)  BPA  shall  review  each  billing 
credit  application  to  determine  whether 
the  application  contains  the  information 
BPA  needs: 

(i)  To  make  a  decision  consistent  with 
the  requirements  of  this  pohcy; 

(ii)  To  evaluate  potential 
environmental  impacts,  and  consistency 
with  applicable  Federal,  regional.  State, 
and  local  environmental  plans,  policies, 
and  controls;  and 

(iii)  To  satisfy  BPA's  obligation  to  gi\*e 
due  consideration  to  the  protection, 
mitigation  and  enhancement  of  fish  and 
wildlife. 


(2)  BPA  may  retxim  applications 
which  contain  information  insufficient 
to  process  the  billing  credit  apphcation. 
In  such  instances,  BPA  shall  briefly 
explain  in  a  letter  to  the  apphcant  why 
the  application  is  inadequate,  describe 
any  missing  information,  and  provide 
an  opportunity  to  submit  an  amended 
application. 

(b)  Environmental  Considerations 

Projects  must  demonstrate 
consistency  with  appHcable: 

(1)  Federal,  State,  and  local  land  use 
plans,  policies,  and  controls; 

(2)  Federal  and  State  fish  and  wildhfe 
plans  and  programs; 

(3)  Federal,  State  and  local  pollution 
control  standards;  and 

(4)  Other  apphcable  environmental 
processes  and  standards. 

(c)  Integration  of  the  Billing  Credit 
Resource  With  the  Regional  Power 
System 

BPA  shall  appraise  the  capabihty  of 
the  billing  credit  resource  in  relation  to 
BPA's  resource  acquisition  program  to 
determine  with  respect  to  each  billing 
credit  resouLrce: 

(1)  The  dates  between  which  the 
billing  resource  will  reduce  BPA's 
obligation  to  acquire  resources:  and 

(2)  The  amount  by  which  the  billing 
credit  resource  reduces  the  customer's 
net  requirement  for  supply  of  firm 
electric  power  or  reserves  from  BPA. 

(d)  Decision  on  AppUcations 

BPA  shall,  within  a  reasonable  Ume  of 
completing  the  analysis  of  the 
apphcation  either: 

(1)  Conditionally  approve  the  billing 
credit;  or 

(2)  Deny  the  application  by  letter, 
stating  the  reasons  for  rejecting  the 
application. 

(e)  Billing  Credit  Contract  Provisions 

BPA  shall  include  in  all  billing  credit 
contracts  such  terms  as  will  be 
appropriate  and  necessary  to  insure 
compliance  with  this  policy,  including 
but  not  limited  to: 

(1)  That  the  customer  will  operate  a 
non-conservation  bilUng  credit  resource 
in  a  manner  compatible  with  the 
planning  and  operation  of  the  region's 
power  system  and  the  customer's  power 
sales  contract; 

(2)  That  the  billing  credit  resource 
will  be  constructed,  scheduled, 
completed,  and  op)€rated  in  a  timely 
fashion; 

(3)  That  the  customer  shall  provide 
equivalent  electric  power  or  reserves  to 
assure  that  it  will  be  able  to  reduce  its 
net  requirement  for  firm  electric  power 
or  reserves  from  BPA  by  the  amoimts 


and  for  the  time  p>eriods  stipulated  in 
the  billing  credits  contract  in  the  event 
the  bilUng  credit  resource  is  not 
operative  due  to  reasons  other  than  an 
uncontrollable  force; 

(4)  That  if  the  billing  credit  is  based 
on  actual  net  cost  BPA  has  the  right  to 
approve  ail  costs  of,  and  proposals  for. 
major  modifications  in  construction, 
scheduling,  operations,  or  financing. 
The  amount  of  oversight  must  be 
reasonable  in  light  of  the  risks  to  BPA, 

(5)  That  by  agreement  BPA  may 
reschedule  a  billing  credit  resource 
under  construction;  and 

(6)  That  the  Customer  will  pay  costs, 
if  any,  of  wheeling  electric  power  from 
the  billing  credit  resource  to  the 
Customer's  system,  including  costs  of 
wheeUng  over  the  Federal  system. 

(f)  Procedures  for  BiUing  Credit 
Resources 

(1)  Once  BPA  and  the  apphcant  have 
negotiated  a  proposed  billing  credit 
contract,  BPA  shall,  prior  to  signing  the 
billing  credit  contract,  pubhsh  notice  of 
the  proposed  biUing  credit  contract  in 
the  Federal  Register  and  provide  a  copy 
of  such  notice  to  the  Regional  Council, 
the  governor  of  each  State  in  which  the 
billing  credit  resource  would  be 
constructed  or  implemented  or  which 
would  be  affected  by  the  billing  credit 
resource.  BPA's  customers.  Federal  and 
State  fish  and  wildlife  agencies  and 
Indian  tribes  affected  by  the  billing 
credit  resource,  affected  local 
governments,  and  other  interested 
parties  including  local  governments. 

(2)  BPA  shall  include  in  such  notice 
the  methodology  BPA  proposes  to  use  in 
determining  the  amount  of  the  proposed 
billing  credit,  and  the  avail^Uity  of  the 
draft  administrative  record. 

(3)  Anyone  vnshing  to  comment  to 
BPA  on  the  proposed  billing  credit 
contract  must  do  so  in  writing  within  30 
days  of  the  date  of  the  notice. 

(i)  BPA's  staff  shall  evaluate  any 
comments  that  are  submitted  and  make 
a  recommendation. 

(ii)  BPA  shall  include  any  comments 
and  recommendations  as  part  of  the 
administrative  record. 

(4)  After  the  30-day  comment  period, 
BPA  may: 

(i)  Sign  the  billing  credit  contract; 

(ii)  Renegotiate  the  proposed  billing 
credit  contract  as  BPA  deems 
appropriate;  or 

(iii)  Deny  the  billing  credit 
application. 

(5)  If  the  hilling  credit  resource  is  a 
major  resource,  section  6(c)  of  the 
Northwest  Power  Act  applies 
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Sect:on  1^  Administering  Approved 

Billing  Credit  Contracts 

(aj  P?v:r«r.t 

BPA  shall  grant  a  billing  credit 
(including  retroactive  payment,  if  any) 
by  adjusting  the  customer's  monthly 
power  bill  or  through  a  cash  payment. 
The  bilhng  credit  may  be  subtracted 
from  or  added  to  the  customer's  power 
^\\\  When  it  is  subtracted  from  the  bill, 
BPA  may,  as  an  alternative  to  reducing 
Lhe  r;:i!  pav  the  credit  by  check  or  other 
appropriate  .nstrument. 

fb)  Administrator's  Periodic  Review  and 

Audit 

(1)  BPA  may  audit,  inspect,  or 
otherwise  review  any  aspect  of  the 
construction  or  operation  of  any 
resource  for  which  BPA  grants  or 
intends  to  grant  a  billing  credit  as  BPA 
deems  appropriate  to  carr>'  out  BPA's 
responsibilities  under  the  Northwest 
Power  Act  consistent  with  sound 
business  practices. 

(2)  Customers  receiving  billing  credits 
shall  make  available  to  BPA  such 
information  as  BPA  may  request  in 
conducting  such  audit,  inspiection,  or 
other  review. 

!3)  BPA  may  conduct,  upon 
-easonable  notice,  such  on  site 
inspections  of  a  billing  credit  resource 
as  BPA  may  deem  necessary  to  verify 
ihe  accuracy  of  any  information 
provided  by  the  customer  or  to 
otherwise  perform  BPA's  duties. 

Section  13:  Reconsideration  of  BPA 

Decisiops 

(a)  Right  to  Request  Reconsideration 

Any  customer  or  other  entity  who 
Seheves  that  it  has  been  adversely 
affected  by  a  final  decision  of  BPA 
related  to  billing  credits  may  request 
tnat  BP.A  reconsider  the  decision. 
Reques's  must  be  submitted  to  BPA  in 
ATitir.g  within  30  days  of  receipt  of 
r.ot:ce  of  such  decision. 

;bj  BPA's  Response 

BPA  shall  respond  in  writi-ng  within 
a  reasonable  time  stating  the  decision 
and  the  reasons  for  that  decision. 

Section  14:  Records  and  Access  to 

Information 

(a)  Customers  supplying  proprietary 
information  that  is  intended  by  the 
ctistomer  to  be  disclosed  in  confidence 
to  BPA  must  specifically  identify  such 
information,  and  BPA  shall  maintain  the 
confidentiality  of  such  proprietary 
information  to  the  extent  permitted  by 
law 

(b)  Customers  must  maintain  such 
records  as  will  permit  BPA  to  exercise 
pr^jdent  o.ersi^t  including  audit, 


inspection,  or  other  review  of  any  aspect 
of  the  construction  and  operation  of  a 
billing  credit  resource  as  BPA 
determines  may  be  appropriate. 

(c)  Customers  must  comply  with  the 
requirements  of  the  Privacy  Act,  Public 
Law  93-579,  88  Stat.  1896. 

(d)  BPA  and  BPA's  customers  shall 
make  all  records  relating  to  billing 
credits  available  to  any  entity  who  may 
wish  to  inspect  or  copy  such  records 
only  in  accordance  with  the 
requirements  of  the  Trade  Secrets  Act, 
18  U.S.C.  1905,  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and  the 
Privacy  Act,  Public  Law  93-579.  88  Stat. 
1896. 

-    Responsible  Official:  Paul  Norman, 
Billing  Credit  Project  Manager,  is  the 
official  responsible  for  BPA's  Revised 
Billing  Credit  PoUcy, 
F0«  FURTHER  WFORMATION  CONTACT;  For 
further  information  or  a  copy  of  the 
Record  of  Decision  for  the  Final  Billing 
Credit  Policy,  please  contact  the  PubUc 
Involvement  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999. 
Portland.  Oregon  97212. 

Telephone  numbers,  voice/ 11  V,  for 
the  Public  Involvement  Office  are  503- 
230-3478  in  Portland,  or  toll-fiw  800- 
622-4519. 

Information  may  also  be  obtained 
from: 

Mr.  George  E.  Bell.  Lower  Columbia 
Area  Manager,  1500  NE.  Irving  Street, 
room  243,  Portland,  Oregon  97208,  503- 
230-4551. 

Mr.  Robert  Laffel,  Eugene  District 
Manager,  Federal  Building,  room  206, 
211  East  Seventh  Street,  Eugene.  Oregon 
97410, 503-465-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  room  561,  U.S.  Court 
House,  920  W.  Riverside  Avenue. 
Spokane,  Washington  99201,  509-353- 
2518. 

Ms.  Carol  S.  Fleischman,  Spokane 
District  Manager,  room  112,  U.S.  Court 
House,  920  W.  Riverside  Avenue, 
Spokane,  Washington  99201.  509-353- 
3279 

Mr.  George  E,  Eskridgo,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801,  406-329- 
3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee, 
District  Manager,  301  Yakima  Street, 
room  307.  Wenatchee,  Washington 
98807,  509-662-4377 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager,  201  Queen  Avenue 
North,  suite  400.  Seattle.  Washington 
98109  206-553-4130. 

Mr.  Thomas  Wagenhoffer,  Snake 
River  Area  Manager.  West  101  Poplar, 
Walla  Walla.  Washington  99362,  508- 
522-6226. 


Mr.  Jim  Normandeau,  Boise  District 
Manager,  Federal  Building,  304  North 
Eighth  Street,  room  4o0.  Boise,  Idaho 
83702,  208-334-91.:^: 

Ms.  C.  Clark  Leone,  Idaho  Falls 
District  Manager,  1527  Hollipark  Drive, 
Idaho  Fails,  Idaho  83401,  208-523- 
2706. 

Issued  in  Portland.  Oregon,  on  January  13 
1993 
Randall  W  Hardy. 

Arlr.\nss'"it<jr 

Editonal  note.  This  dociunent  was 
received  at  the  Office  of  the  Federal  Register 
on  July  9. 1993 
[FR  Doc.  93-16682  Filed  7-13-93;  8:45  am] 

eULLINC  CODE  MSO-OI-M 


Energy  Infor.nation  Adminis?rg;ion 

Agency  infofmatlon  Co'*ections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Ener^;  Information 

Administration,  DOE. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  inform.ation  col!ection{s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  previsions  of  the 
Paperwork  Reduction  A.ct  (Public  L.  96- 
511,  44  U.S.C.  3501  et  seq.)  The  Hsting 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  subm.itted 
under  section  3504(h)  of  Lhe  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirem.ents 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collectio.i  (the  DOE  component  or 
Federal  Energy  Reeulatcrv  Commission 
(FERC));  (2)  Coileciion  nuraber(s);  (3) 
Current  OMB  docket  number  (if 
applicable),  (4)  Collection  t.de;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection,  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (3)  .A.ffected 
public:  (9)  An  estimate  of  Lhe  number  of 
respondents  per  report  period;  (10)  Ar. 
estimate  of  the  number  ct  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden,  and  (13)  A  bnef  abstract 
describuig  the  proposed  collection  and 
the  respondents 
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D4''^S:  Comments  must  be  filed  on  or 
before  August  13.  1993.  If  you  antir.pate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  0MB  DOE  Desk  Officer  listed 
heiow  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
teitphoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
bc'irjw.) 

ADDRESSES:  Address  conunents  to  the 
Department  of  Energy  Desk  Officer, 
Off];:e  of  IrJorm.ation  and  Regulatory 
.'.ffairs.  Office  cf  Management  and 
Badget.  726  lackson  Place,  NW.. 
V.ashing'on,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOB  RjR"rviEfl  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT    ]a, 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPL£ME^fTAPY  INFOR.MATK>N:  The 
enervy  information  submitted  to  0MB 
fur  review  was; 

1.  Energy  Information  Administration. 

2.  EIA-14,  182.  782A,  782B.  782C. 
621,  856.  863,  877,  and  878. 

3    1905-0174 

4.  Petroleum  Marketing  Program. 

5.  Revision 

6.  Weekly  fELA-«78);  Semi-monthly 
lEL\-fl77,  October  through  March); 
Monthly  (EIA-14,  182,  782A/B/C,  EIA- 
856,  .\nnually  (EIA-821);  Triennially 
(EIA-863). 

7.  Mandatory. 

8.  Businesses  or  other  for  profit;  State 
or  local  governments. 

9.  16.553  respondents. 

10.  5,854  responses. 

11.  1.65  hours  per  response. 

12.  159.928  hours. 

13.  The  Petroleum  Marketing  Program 
surveys  collect  information  on  costs, 
sales,  prices,  and  distribution  for  crude 
oil  and  petroleum  products.  Data  are 
published  in  petroleum  pubUcations 
ar.d  m  multiruel  reports  Respondents 
lire  refiners,  first  purcha-sers,  gas  plant 
operators,  reseiiers' retailers,  motor 
gasoline  wnoiesaiers,  suppUers, 
distributors,  and  importers. 

Statutory-  Information:  Sec  2(a)  of  the 

Paperwor*.  Reciuctioa  Ad  of  1980  (Pub  L 
96-511;.  whicR  amended  chapter  35  of  title 
44  United  States  Code  iSec  44  U.S.C  350f^  ^al 
and  ;c;il; 

Issued  m  Washington,  DC.  July  9, 1993. 
Yvonne  M.  Bisiiop, 

Director.  Stutistical  Standards,  Energy 
Information  Administration. 
[FR  Do.'.  93-16679  Filed  7-13-«3,  8  45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docket  No  QF92-1S-:MX)2] 

WestmorelanO-LG&E  Partners 
ApoHcation  <0f  Commissiof^ 
Pecertiflcation  o*  Qualifying  States  oJ 
a  Cogeneratior  Pactl'ty 

July  8, 1993. 

On  June  28, 1993,  Westmoreland- 
LG&E  Partners  (Roanoke  Valley  II)  c/o 
Westmoreland  Energy,  Inc.,  300  Preston 
Avenue,  Charlottesville,  Virginia  22902, 
submitted  for  filing  an  appUcation  for 
recertification  of  a  facihty  as  a 
qualifying  cogneration  fecility  pursuant 
to  §  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  Weldon  Township,  near 
Roanoke  Rapids,  North  Carolina.  On 
July  7, 1992,  in  Docket  No.  QF92-180- 
000,  the  applicant  filed  for  Commission 
certification.  The  Commission 
subsequently  certified  the  facility  as  a 
qualifying  facility  in  Westmoreland- 
LG6-E  Partners  (Roanoke  Valley  11),  60 
FERC  162.215  (1992).  The  instant 
request  for  recertification  reflects  the 
potential  steam  use  by  the  Patch  Rubber 
Company  in  the  manufacturing  of 
plastics  and  rubber  products,  a  sUght 
increase  in  the  maximum  net  electric 
power  production  capacity  from  44  MW 
to  45.1  MW,  and  a  credit  support 
arrangement  on  behalf  of  one  of  the 
AppUcant's  partners. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory-  Commission,  825  North 
Capitol  Street  NW.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rule  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  apphcant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D  Casheil, 
Secretary. 

(PR  Doc.  93-16609  Filed  7-13-93;  8:45  am] 
mljjmg  cooe  ert^-ci-* 


Hydroelectric  Apotications  :P'nsbu'"g*- 
Water  ana  Sewer  Ajtho'-'Tv  ei  si.] 

Take  notice  that  the  fullowiag 
hydroelectric  appUcations  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  AppUcation:  Surrender  of 
License. 

b.  Project  No.:  4017-041. 

c.  Date  Filed:  June  8, 1993. 

d.  Applicant:  Pittsburgh  Water  and 
Sewer  Authority. 

e.  Name  of  Project.  Allegheny  River 
Lock  &  Dam  «2. 

f.  Location:  U.S.  Army  Corps  of 
Engineers'  Allegheny  River  Lock  &  Dam 
#2,  Allegheny  River.  Allegheny  County. 
PA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Pittsburgh 
Water  and  Sewer  Authority,  Glenn  M. 
Cannon,  Allegheny  Building,  Suite 
1010,  429  Fort)es  Avenue,  Pittsburgh. 
PA  15219-1604,  (412)  255-8949. 

i.  FERC  Contact  Etta  Foster,  (202) 
219-2679. 

j.  Comment  Date:  August  16,  1993. 

k.  Description  of  Proposed  Action: 
The  Licensee  proposes  to  surrender  its 
license  for  the  above  referenced 
unconstructed  project  for  financial 
reasons. 

1.  This  notice  also  consists  of  the 
following  standard  paragmphs:  B  &  Cl 
andD2. 

2  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  8632-013. 
*    c.  Date  Filed:  May  25,  1993. 

d.  Applicant  Qty  of  Kankakee, 
Illinois. 

e.  Name  of  Project:  Kankakee  Project 

f.  Location:  The  project  is  located  in 
Kankakee  County,  Illinois,  on  the 
Kankakee  River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791  (a)-825(r). 

h.  Applicant  Contact:  George  M. 
Waldow.  P.E.,  Consultant  for  Qty  of 
Kankakee,  5775  Wayzata  Boulevard. 
Suite  610,  MinneapoUs,  MN  55416, 
(612) 546-3669. 

i.  FERC  Contact  Michelle  Laabs,  (202) 
219-3274. 

j.  Comment  Date:  August  16,  1993. 

k.  Description  of  Amendment  The 
Qty  of  Kaiikakee,  Illinois,  requests 
approval  of  an  as-built  exhibit  G-1.  Tha 
exhibit  shows  the  as-built  location  of 
the  transmission  line.  The  Ucense 
authorizes  a  2.1  mile  long,  underground 
transmission  line.  As  built,  the  project 
consists  of  1.5  miles  of  underground 
transmission  line  and  0.9  mile  of 
overiiead  transmission  line. 
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1  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2 

3  a  T-y-pe  of  Application.  Preliminary 

Permit 

b ,  Pro  feci  So .   1 1 40  5-OOC , 

c.  Date  Filed-  Apnl  15.  1993. 

d  Applicant  Hvdrogroup,  Inc. 
e  Same  of  Protect  Butte  Market  Lake 
Carial  Proi«ct 

f.  Location  On  Butte  .Market  Lake 
Canal,  near  the  towr.  of  Roberts,  in 
Jefferuon  Countv,  Idaho  T5N,  R37E; 
T5N.  R.38E 

g.  Filed  Pursuant  to  Federal  Power 
Act,  16  U  S  C  7qi(a;-a25(r). 

h.  Applicant  Contact-.  Mr  George  L. 
Smith,  Hvdrogroup,  Lnr    P  0,  Box 
51G16,  Idaho  Faus,  Idaho  83405.  (208) 
529-6115 

I  FEP.C  Contact  Mr  Michael 
Strzelecki,  ;202)  219-2827, 

j.  Comment  Date  .August  23,  1993. 

k.  Description  nf  Project-  The 
proposed  proie(~t  would  consist  of:  (1) 
An  existing  diversion  on  the  Snake 
River:  {2;  Butte  Market  Laxe  C^nal 
Company's  existing  10-mile-long  Butte 
Market  Lake  Canai,  (3j  a  concrete 
headgate  mstaiied  m  the  canal;  (4)  a  72- 
inch-diameter  80-foot-Iong  penstock: 
(5)  a  powerhouse  containing  one 
generating  unit  with  an  installed 
capacity  of  6,50  kW,  (6,;  a  tailrace 
returning  water  into  the  Snake  River;  (7) 
a  3, 000- foot -long  transmission  line 
interconnecting  with  an  existing  Utah 
Power  Companv  transmission  line,  and 
(8)  appurtenant  facilities 

No  new  access  roads  will  be  needed 
to  conduct  the  studies  The  approximate 
cost  of  the  studies  would  be  525,000. 

1.  Thjs  notice  also  consists  of  the 
ioUowing  standard  parasraphs  A5,  A7, 
A9,  AID  B  C,  and  D2 

4  a  Type  of  .4pp/icatjon  Prehminary 
Permit 

b  Project  No    11419-000. 

c.  Date  Filed  [une  1    1993 

d  Applicant  Abert  Rim  Hydroelectric 
Assoaates 

e  Same  of  Project  Aber!  Rim 
Hydroelectric  Pumped  Storage  Protect, 

f.  Location  Partiallv  within  the  Abert 
Rim  Wilderness  Study  Area,  and 
partially  on  lands  a  din  mistered  bv  the 
Bureau  of  Land  Management, 
approximately  31  miles  north  of  the 
town  of  Lakeview,  in  Lake  Ccainty, 
Oregon  T28S,  R20E,  T28S,  R21E;  T29S. 
R21E,  T30S,  R21E  T31S,  R22E:  T32S, 
R22E.  T33S,  R22E;  T34S,  R22E.  T35S, 
R21E,  andT35S.  R22E. 

g  Filed  Pursuant  to  Federal  Power 
Act.  16  U  S.C.  791(a>-825(r) 

h.  Applicant  Contact  Abeit  Rim 
Hydroelectric  Associates,  Mr  Patrick  E. 
Slattery,  20  Bnargate  Place,  GraenTlUe. 
South  Carolina  29615.  (803)  271-8112. 


i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  September  2.  1993. 

k.  Description  of  Project:  The 
proposed  pumped  storage  proiect  would 
consist  of:  (1)  An  300-foot-high  dam 
forming  an  830-acre  upper  reservoir  on 
Rabbit  Creek;  (2)  two  36-foot-diameter 
1,575-foot-long  concrete  power  shafts 
connecting  the  upper  reservoir  with  an 
underground  powerhouse;  (3)  the 
powerhouse  containing  8  generating 
units  with  a  total  installed  capacity  of 
2,000  MW;  (4)  two  36-foot-diameter, 
8,800-foot-long  power  tunnels 
connecting  the  powerhouse  with  a 
lower  reservoir;  (5)  the  state  of  Oregon's 
existing  20-foot-high  Chewaucan  dam 
(to  be  modified)  and  2,660-acTe  Lake 
Abert  to  be  used  as  the  lower  reservoir; 
(6)  a  2,000-acre  waterfowl  refuge;  (7)  a 
43-mile-long,  500-kV  transmission  Une 
interconnecting  with  an  existing  Pacific 
Power  &  Light  Company  transmission 
line;  (8)  a  3.5-mile-long,  500-kV 
transmission  line  interconnecting  with 
an  existing  Bonneville  Power 
Administration  transmission  line;  (9)  a 
converter  station;  and  (10)  appurtenant 
facilities. 

The  apphcant  proposes  to  use  only 
the  southern  portion  of  Lake  Abert  as  a 
lower  reservoir  by  constracting  v*.-o  30- 
foot-high  dikes,  one  12,500  feet  long  and 
the  other  19,000  feet  long 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $2,000,000 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs  A5 .  A7. 
A9,  AlO.  B,  C,  and  D2. 

5  a.  Type  of  Application:  Expansion  of 
Existing  Marina. 

b.  Project  No.:  618-051. 

c.  Date  Filed:  June  21 ,  1993. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  Jordan  Dam 
Project. 

f.  Location:  Elmore  County,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Sev:.  791(a}-82.5(r) 

h.  Apphcant  Contact  Mr  R.M. 
Akridge.  Manager.  Hydro  Licensing, 
Alabama  Power  Companv,  600  North 
18th  Street,  P.O.  Box  2641  Birmingham. 
AL  35291.  (205)  250-l(X>0 

i  FEBC  Contact:  Dan  Hayes,  (202) 
219-2660. 

j  Comment  Date  August  23,  1993. 

It  Description  of  Project  Alabama 
Power  Cximpany,  licensee  for  the  Jordan 
Dam  Proiect.  has  requested  that  the 
CommLssior.  approve  expansion  cf  the 
existing  iordan  Marina.  The  expansion 
would  consist  of  16  new  wet  slips,  4 
new  fishing  piers,  and  one  new  docking 
pier,  in  addition.  Jordan  Marina 


proposes  to  install  28  new  campsites 
and  a  sewage  holding  pond 

1,  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  02 

6  a  Type  of  Application:  Non-Project 
Use  of  Project  Lands. 

b  Pro/ecf.Vo,  2232-295. 

c.  Date  Filed:  May  25,  1993. 

d  Applicant  Ehike  Power  Company 

e.  Same  of  Project  Catawba-VVateree 
Pro'ect 

f  i>ocatJon  Lookout  Shoals  Lake. 
Lredel!  County.  NC. 

g.  Filed  Pursuant  to  Federal  Power 
Act,  16  use  Sec,  791(a)-«25(r). 

h-  Applicant  Contact  Carol  P.  Mack, 
Duke  Power  Company,  Legs! 
Department,  422  South  Church  Street, 
Charlotte.  NC  28242-0001.  (704)  382- 
8104 

1.  FERC  Contact.  John  K.  Hannula, 
(202) 219-1040. 

j.  Comment  Date  August  23,  1993 

k  Description  of  Project  Duke  Power 
Company  requested  Commission 
authonzation  to  grant  an  easement  on 
0  23  acre  of  land  on  Lookout  Shoals 
Lake  to  the  City  of  Statesville,  NC,  for 
a  raw  water  intake  facility  The  water 
will  be  pumped  through  a  30-inch 
transmission  main  to  the  existing  water 
treatment  plant  located  about  13  miles 
away  in  the  City  of  Statesville,  The 
facility  will  be  used  for  an  additional 
source  of  drinking  water  for  the  city 

1,  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

7  a.  Tyjie  of  Application  Elxemption 
of  Small  Conduit  Hydroelectric  Faaiity. 

b  Project  No.:  11403-000. 

c.  Date  Filed:  April  5,  1993. 

d  Applicant  City  of  Buffalo, 
Wyoming, 

e  Name  of  Project:  Small  Conduit 
Hydroelectric  Facility 

f  Location:  On  an  existing  water 
delivery  pipeline  near  the  City  of 
Buffalo,  Johnson  County,  Wyoming 

g.  Filed  Pursuant  to  Federal  Power 
Act,  16  U.S,C.  791(a)-825(r) 

h.  Apphcant  Contact  Mr  Keimeth 
Gross,  Administrative  Assistant,  City  of 
Buffalo,  Wvoming,  46  North  Main, 
Buffalo,  Wyoming  82834,  (307)  684- 
5566. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.,  (202)  219-2847 

).  Deadline  Date:  See  Paragraph  D4 
(August  31,  1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

1.  Brief  Description  of  Project:  The 
proposed  project  consists  an  18-foot- 
square  powerhouse  containing  a  turbine 
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wi'h  an  in.staiied  ciipacHv  of  245 
kuowatts  'project  excludes  the  existing 
conduit  en  whirh  the  po we- house  is 
proposed). 

m.  Purpose  of  Project:  Power  will  be 
used  by  tJie  City. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,andD4. 

0.  Available  locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  DC  20426,  or  by 
calUng  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  with  the  applicant  contact 
list  above. 

8  a.  Type  of  Action:  Notice  of 
Availability  of  Bald  Eagle  Study  Results 
and  Requests  for  Comments. 

b.  Project  Number:  233-023. 

c.  License  Issued:  February  26, 1981. 

d.  Licensee:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Pit  3,  4,  and  5 
Project. 

f.  Location:  Shasta  County,  California. 

g.  Licensee  Contact:  Mr.  Shan 
Bhattacharya,  P.O.  Box  770000,  PlOA, 
San  Francisco,  CA  94177,  (415)  973- 
5310. 

h.  FERC  Contact:  John  A.  Schnagl, 
(202)  219-2661. 

i.  Comment  Date:  August  16. 1993. 

j.  Reply  Comments:  September  15, 
1993. 

k.  Notice  of  Availability:  On  April  2, 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  filed  and  supplemented  on  May 
26.  1993.  a  report  on  bald  eagle 
populations,  fish  populations,  and  water 
quahty  for  the  Pit  3,  4,  &  5  Project. 
Based  on  the  results  of  the  report,  PG&E 
proposes  to  maintain  the  existing  150 
cubic  feet  per  second  minimum  flow  in 
the  Pit  River  below  the  Pit  3  Dam. 

Copies  of  the  report  were  sent  to  all 
parties.  Additional  copies  are  available 
for  review  at  the  Commission's  public 
reference  room  at  941  North  Capitol 
Street,  Washington,  DC. 

The  order  requiring  the  study  and 
setting  minimum  flows  at  the  Pit  3  site 
is  pending  rehearing  before  the 
Commission.  In  order  to  allow  any  new 
information  to  be  considered  by  the 
Commission,  we  are  opening  the 
comment  period  to  all  entities  to  file 
new  or  modified  comments  or 
lecommendations  for  the  minimum  flow 
and  study  plan,  based  on  the  study 
results  and  any  new  information  that 
has  become  available  since  fiUng  their 
original  comments.  Any  new  or 


irioii.tieci  !:,o:Tiriien-s  :ir 
rer ;;,:!":■. 'I'.dations  for  flows  in  ihe  Pit  3 
Ri'>  r  --t^cn  h  should  be  filed  with  the 
Commission  by  August  16, 1993.  If  you 
do  not  wish  to  modify  comments  or 
recommendations  previously  filed  with 
the  Commi$sion,  no  additional  filing  is 
required. 

Once  any  additional  comments  or 
recommendations  are  filed,  with 
appropriate  service  to  all  parties,  we 
will  allow  until  September  15, 1993,  for 
the  parties  to  submit  reply  comments  to 
the  Commission. 

1.  Filings  and  Service  of  Responsive 
Documents — All  responsive  filings  must 
be  filed  by  providing  the  original  and  8 
copies  to  The  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  The  filing  should  indicate  the 
project  name  and  number  and  be 
labeled  "Comments", 
"Recommendations",  or  "Reply 
Comments".  Copies  of  any  fiUng  should 
be  served  with  all  parties  in  this 
proceeding.  Proof  of  service  shall 
accompany  any  filing  with  the 
Commission. 

9  a.  Type  of  Application:  New  Major 
License. 

b.  Project  Nos.:  2406-002  &  2465-003. 

c.  Date  Filed:  December  20, 1991. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Projects:  Saluda  & 
Hollidays  Bridge. 

f.  Location:  On  the  Saluda  River  in 
Anderson,  Greenville,  &  Pickens 
County,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Albert  V. 
Carr,  Jr.,  Duke  Power  Company,  422 
South  Church  Street,  Charlotte,  NC 
28242-0001,  (704)  382-8125. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.,  (202)  219-2847. 

j.  Deadline  Date:  See  paragraph  DlO 
and  item  (k). 

k.  Status  of  Environmental  Analysis: 
These  appUcations  have  been  accepted 
for  filing  and  are  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  DlO. 
Comments,  recommendations,  terms 
and  conditions,  or  prescriptions 
pertaining  to  fishery  population  study 
are  not  being  sohdted  because  the 
applicant  has  not  yet  filed  the  study; 
however,  they  should  be  filed  within  30 
days  from  the  date  the  applicant  files 
this  study  with  the  Commission 
following  its  consultation  vdth  the 
South  Carolina  WildUfe  and  Marine 
Resources  Department  and  the  U.S.  Fish 
and  Wildlife  Service. 

(Note:  The  applicant  is  required  to  provide 
a  copy  of  the  study  to  all  entities  consuhed 


under  §  16.8  of  the  regulations  and  to  all 
parties  on  the  service  list). 

1.  Description  of  Projects: 

(A)  Saluda  Project:  The  project  as 
proposed  for  Ucensing  consists  of:  (1)  a 
55-foot-high.  460- foot-long  concrete 
dam  impounding  a  556-acre  reservoir; 
(2)  a  powerhouse  containing  four 
turbine  generator  units  with  a  total  rated 
capacity  of  2.4  MW;  and  (3)  other 
appurtenant  structures.  The  average 
annual  generation  is  5.46  GWh. 

(B)  HolUdays  Bridge  Project:  The 
project  as  proposed  for  licensing 
consists  of:  (1)  a  35-foot-high.  644-foot- 
long  concrete  dam  impounding  a  466- 
acre  reservoir;  (2)  a  950-foel-long  intake 
canal;  (3)  a  powerhouse  containing  four 
turbine  generator  units  with  a  total  rated 
capacity  of  3.5  MW;  (4)  a  3.5-mile-long, 
22-kV  transmission  line;  and  (5)  other 
appurtenant  structures.  The  average 
annual  generation  is  11.87  GWh. 

m.  Purpose  of  Projects:  Power 
generated  from  the  project  is  used 
primarily  to  help  meet  peak  load 
demands  of  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

0.  Available  Locations  of 
Applications:  A  copy  of  the 
appHcations,  as  amended  and 
supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

10  a.  Type  of  Application:  Approval 
of  Plan  to  Construct  Two  Day-Use 
Areas. 

b.  Project  No.:  2833-032. 

c.  Date  Filed:  ]une  18, 1993. 

d.  Applicant:  Public  UtiUty  District 
No.  1  of  Lewis  Coimty. 

e.  Name  of  Project:  Cowlitz  Falls. 

f.  Location:  Lewis  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Gary 
HaUch,  Public  Utility  District  No.  1  of 
Lewis  County,  P.O.  Box  330,  ChehaUs, 
WA  98532,  (206)  748-9261. 

i.  FERC  Contact:  Heather  Campbell. 
(202)  219-3097. 

j.  Comment  Date:  August  20.  1993. 

k.  Description  of  Project:  The  licensee 
for  FERC  Project  No.  2833  requests 
approval  to  amend  its  recreation  plan 
and  build  two  day-use  paries,  one  near 
Packwood,  WA  on  land  administered  by 
Washington  State  Department  of  Natural 
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Resoiirces  and  one  near  Randie,  VVA  on 
prcjerts  la.nds  Each  area  would  consist 
of  a  picnir  shelter,  an  athletic  field,  a 
parking  lot  and  restrooms. 

1   This  notice  also  consists  of  the 
'nllowing  standard  paragraphs:  B,  Cl. 
and  D2. 

11a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11421-000. 

c.  Date  Filed:  June  21,  1993, 

d.  Applicant:  Madrid  Hydropower 
.^ssociates. 

e.  Name  of  Project:  Madrid  Water 
Power  Project. 

f.  Location:  On  the  Grasse  River, 
Madrid  Township,  St.  Lawrence 
County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
.\ct,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Rodney  F. 
Coffey.  5165  Wagon  Trails  End, 
Syracuse,  New  York  13215-1578.  (315) 
4^B-fl716. 

1  FERC  Contact:  Mary  Golato.  (202) 
219-2804. 

i.  Comment  Date:  September  6.  1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  dam  13  feet  high  and  420 
feet  long;  (2)  and  existing  reser\'oir  with 
a  storage  capacity  of  120  acres  and  a 
mean  sea  elevation  of  446.0  feet  mean 
sea  level;  (3)  a  proposed  powerhouse 
containing  two  turbine-generator  units 
at  a  total  rated  capacity  of  750  kilowatts; 
(4)  a  proposed  300-foot-long,  13.2- 
kilovolt  transmission  line;  and  (5) 
appurtenant  facilities.  The  total  average 
annual  generation  will  be  3,400.000 
kiiowatthours.  The  cost  of  the  studies  is 
S60.000.  The  owner  of  the  dam  is  Town 
of  Madrid. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO.  B.C.  andD2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  sucn  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 


notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compUance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  and  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36), 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
prehminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36, 

A7.  Preliminary  Permit — Any 

Qualified  development  applicant 
esiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4,36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  and  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice, 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preUminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 


developn-ient  application  to  construct 
and  operate  the  project. 

B  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
rorr.ments,  a  protest,  or  a  motion  to 
ir:ter\-ene  in  acrordance  with  the 
reqiirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211. 
.214.  In  d-*termining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
f-.led,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385  210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  vdth  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  'NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
■•COMPETING  APPLICATION". 
■PROTEST'.  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  die  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Di\'ision  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  andT Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  cai3ital  letters  the  title 
"COMMENTS^', 

'  RECOM.MEND.ATIONS  FOR  TERMS 
AN'D  CONDITIONS-.  'PROTEST",  or 
"MOTION  TO  INTERVTNT^'.  as 
applicable,  and  the  Project  Number  of 
the  particular  apphcation  to  which  the 
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filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to: 

The  Secretary,  Federal  Energy 
Regulatorv  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Apphcant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D4.  Filing  and  ^rvice  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34ib)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (August  31, 
1993  for  Project  No.  11403-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (October  15, 1993  for 
Project  No.  11403-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPETING 
.\PPUCATION,"  "COMMENTS." 
REPLY  COMMENTS." 
RECOMMENDATIONS."  "TERMS 
AND  COf^JDITIONS,"  or 
FPi;SCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
vtfhich  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requimments  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 


conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  nximber  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  appUcant  specified 
in  the  particular  appUcation.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  ser\-ice  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  appUcation  is  ready 
for  environmental  analysis  at  this  Ume, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
appUcation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (September 
7, 1993  for  Project  No.  2406-002).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (October  20, 1993  for 
Project  No.  2406-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS."  "REPLY 
COMMENTS." 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  appUcation  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  emd  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments. 


recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
appUcation  directly  from  the  appUcant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  Usted  on  the 
service  Ust  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  July  8, 1993,  Washington.  DC 
Lois  D.  Cuhell, 
Secretary. 
[FR  Doc.  93-16602  Fited  7-13-93;  8:45  am) 
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July  8, 1993. 

Take  notice  that  on  July  1, 1993,  the 
CaUfomia  Division  of  Oil  and  Gas 
(California)  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Befridge  Diatomite  Formation, 
underlying  certain  properties  in  the  Lost 
Hills  Field,  Kern  County,  CaUfomia. 
quaUfies  as  a  tight  formation  imder 
section  107(b)  of  the  Natxiral  Gas  Policy 
Act  of  1978.  The  areas  of  appUcation, 
containing  approximately  366.8  acres  in 
Township  27  South,  Range  21  East,  are 
described  as  follows: 

Lost  HiUs  "A"— E/2  of  NW/4  of  ^4E/4  and  W/ 

2  of  W/2  of  NE/4  of  KEJ4  of  Section  5, 

containing  30  acres. 
Lost  HilU  "G"— South  18.8  acres  of  the  N/2 

of  NW/4  of  SE/4  and  NW/4  of  NE/4  of  SE/ 

4  of  Section  9. 
Lost  Hills  "K"— S/2  of  S/2  of  Section  21, 

containing  160  acres. 
Lost  Hills  "L"— N/2  of  N/2  of  Section  20. 

containing  160  acres. 

The  notice  of  determination  also 
contains  California's  findings  that  the 
referenced  portions  of  the  Belridge 
Diatomite  Formation  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 


?^q30 


Federal  Resister  /  Vol.  58,  No.  133  /  W«dr.psdav,  July  14,  1993  /  Notices 


The  application  for  determination  is 
available  for  inspection,  except  for 
matenal  which  is  confidential  'jnder  18 
CFR  275,206,  at  the  Federal  Energy 
Reguia'o-v  Comn^.ission,  825  North 
Capitoi  Srreet,  NT  ,  Washington,  DC 
2042B,  Persons  objecting  to  the 
determination  mav  file  a  protest,  in 
accordance  with  18  CFR  275.203  aad 
275  204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoisD  Ca^eU. 
Secretary 
IFR  Doc  91 --.6608  Filed  7-13-93;  8;45  am] 
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[Docxet  No.  JD93-12144T  Tex«»-144] 

Texas;  NGPA  Determination  by 
Juris^lictlonai  Agency  Designating 
Tight  Formation 

JUi>  8.  laij. 

Take  notice  that  on  June  22,  1993.  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Travis  Pealc 
Formation.  Black  Forest  Creek  Field. 
underlying  a  portion  of  Smith  County, 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policv  Act  of  1978.  The  designated  area 
IS  in  Railroad  Commission  District  No. 
6  and  consists  of  approximately  3,680 
acres  in  all  or  portions  of  the  following 
surveys: 


Survey 

Abstract 
No. 

Gecge  A   S^ss  _... 

A-66 

Janes  ^   vcC-^re 

A-659 

Willian  Mc^ca.'^s 

A-688 

Thor^as  ^   P^^ter 

A-783 

Bentamir  KuvverxJali 

A-532 

Isaac  Matriey^s  „... 

A-703 

Josep-^  Dei   

A-298 

S  A  &  ^>  3   R  R.  Co  _... 

A-964 

Josec^  Shields  

A-887 

Leyrs  Jones 

A-501 

UMI 


The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Travis  Peak 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
matenal  which  is  confidential  under  18 
CFR  2-5  206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE  ,  Washington,  DC 
20426,  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275  203  and 


275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission 

Lois  D.  CaxheU. 

Secretory. 

IFR  Doc.  93-16607  Filed  7-13-93;  8:45  am] 
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Establishment  of  Performance  Review 
Board 

Julys,  1993. 

Section  4314(c)  of  title  5,  United 
States  Code  requires  that  notices  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  following  persons 
have  been  appointed  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Federal  Energy 
Regulatory  Commission: 

Christie  L.  McGue.  Susan  Toraasky, 
Rebecca  F.  Schaffer. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-16603  Filed  7-13-93;  8:45  am] 

BILLMQ  COOe  (717-01-M 

[Docxet  Sc   CP9:>"-53,!>-000; 

ArKIa  Energy  Resources  ComDanv; 
Request  unaer  BianKet  Authorization 

July  8,  1993. 

"Take  notice  that  on  July  6,  1993,  Arkia 
Energy  Resources  Company  (AER),  525 
Milam  Street,  Shreveport,  Louisiana 
71151,  filed  in  Docket  No.  CP93-535- 
000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  imder  the  Natural  Gas  .-Xci 
(18  CFR  157.205),  for  authorization  to 
construct  and  operate  a  deliver;'  tap 
under  AER's  blanket  certificate  issued 
in  Docket  Nos.  CP82-384-000  and  CP82- 
384-001  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  AER  proposes  to 
construct  and  operate  a  4-inch  tap  and 
meter  station  in  Sequoyah  County, 
Oklahoma  to  deliver  up  to  10,000  Mcf 
of  natural  gas  per  day  to  Arkansas 
Oklahoma  Gas  Corporation  (AOG)  AER 
states  that  it  would  transport  the  natural 
gas  for  AOG  pursuant  to  pert  284  of  the 
Commission's  Regulations.  AER  hirtlier 
states  that  AOG  would  reimburse  AER 
for  the  cost  of  the  facilities  and  that 
AOG  would  use  the  natural  gas  to 
supplement  its  supplies  to  the  city  of 
Fort  Smith,  Arkansas. 

Any  person  or  the  Commissions  staff 
may,  writhin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  R-^'.es  (18  CFR 
385,214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157,205  of  the  Regulations  under  the 
Natural  Gas  Act  (L'l  CFR  157.205)  a 
protest  to  trie  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  .\ct. 
Lois  D  Casheli, 
Secretary. 
[FR  Doc  93-16606  Filed  7-13-93;  8:45  am) 

BtLUNG  COOE  8717-01-« 


[Docket  No.  RS92-1 8-004] 

Kentucky  West  Virginia  Gas  Company; 
Tariff  Filing 

July  8,  199 J, 

Take  notice  that  on  June  30,  1993, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West)  tendered  for  filing 
Third  Revised  Volume  No.  1  of  its  FERC 
Gas  Tanff  in  the  above-captioned 
proceeding, 

Kentucky  West  states  that  the  filing  is 
made  to  comply  with  the  requirements 
of  the  Commission's  June  18,  1993 
"Order  On  Compliance  Filing  and 
Dervmg  Rehearing  "  in  Docket  Nos. 
RSq2-18-002  and^RS92-18-003. 

Any  party  wishing  to  file  comments 
on  Kentucky  West's  June  30,  1993  filing 
should  file  such  comments  on  or  before 
July  15.  1993. 
Lois  D.  Cashell, 
Secretary 
(PR  Doc  93-16604  Filed  7-13-93;  8:45  am] 

BtUJNQ  CODE  671T-01-*! 


[Docket  Nos.  RPe8-262-C22:  RP88-262- 

027] 

Panhandle  Eastern  Pipe  Line 
Company;  Reports  of  Refunds 

July  8, 1993 

Take  notice  that  on  November  16, 
1992,  in  Docket  No,  RP88-262-022,  in 
accordance  with  the  requirements  of 
Commission  Opinion  Nos,  369  and  369- 
A,  Panhandle  Eastern  Pipe  Line 
Com.pany  [Panhandle)  submitted  for 
filing  its  refund  report  setting  forth 
principal  refund  amounts  for  the  period 
Apnl  1,  1989  through  March  31.  1992 
for  Panhandle's  jurisdictional  customers 
ansing  from  the  rate  requirements  of 
Opinion  No.  369,  57  FERC  "S  61 ,264,  and 
Opinion  No.  369-A,  59  FERC  1  61,244, 
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along  with  associated  interest  calculated 

10  Novembe'-  16.  1992,  the  date  ;jf  this 
"■tport 

Panhandle  states  that  interest  will 
continue  to  accDmulate  until  pavTnent  is 
made,  after  approval  of  the  report.  As 
detailed  in  the  report.  Panhandle  will 
provide  for  refunds  of  approximately 
S57  million,  including  interest,  to  its 
customers.  Panhandle  further  asserts 
that  in  accordance  with  the  settlement 
of  Panhandle's  taJce-or-pp.y  cost  recovery 
proceedings,  ,$35  million  is  to  be 
retained  from  the  sales  customers' 
demand  and  commodity  refund 
amounts  and  $7  6  million  is  to  be 
retained  from  the  non-sales  customers' 
commodity  refunds,  although, 
Panhandle  maintains,  that  settlement 
would  have  permitted  $12  million  of  the 
refunds  to  non-sales  customers  to  be 
retained. 

Take  further  notice  that  on  April  15, 
1993,  in  Dccket  No,  RP88-262-027, 
Panhandle  fiJed  a  revised  refund  report 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  in 
accordance  wmJi  the  Commission's 
March  16, 1993  order  in  Docket  No. 
RP88-262-024  and  its  December  23, 
1992  order  in  Docket  No.  RP88-262- 
021.  Panhandle  states  that  the  report 
reflects  the  recalculation  of  refunds 
associated  w\\h  what  the  Commission 
characterized  as  "Double-BilHng  of 
demand  costs  on  converted  volumes". 
Panhandle  previously  reported  these 
refunds  in  a  refund  report  filed  in 
Docket  No.  RP88-262-000,  et  al.  on 
November  16,  1992  *  and  supplemented 
on  February  8, 1993. 

In  addition,  Panhandle  requests  that 
'Jie  Commission  direct  its  Staff  to 
convene  a  technical  conference  to 
aiscuss  this  report  and  to  resolve  any 
controversies  associated  with  it. 

Any  person  desiring  to  protest  said 
♦^.hngs  should  file  a  protest  with  the 
-"-ideral  Energy  Regulatory  Commission, 
"--D  North  Capitol  Street,  NE., 
*■'  dshington,  DC  20426,  in  accordance 
-'ilh  Rule  211  of  Uie  Commission "s 
>-  ales  of  Practice  and  Procedure  18  CFR 
<85  211.  Ail  such  protests  should  be 
tiled  on  or  before  July  22, 1993,  Protests 
>*'!ii  be  considered  by  the  Commission 
m  determining  the  appropriate  action  to 
^'^  'aken,  but  wi|]  not  serve  to  m.ake 
P'- otesiants  part.ies  to  the  proceeding. 
Copies  of  these  filings  are  on  file  with 


the  Con:iT;,i!;sion  aiv^  ar-'  flwiilahl*'  f^T 

f^;i)hr  in'5p«j'":iion, 

L«u  D,  Ca«hell, 

Secretory. 

[FR  Doc.  93-16605  Filed  7-13-93;  8:45  am) 

MUJNQ  CODE  •nr-oi-M 


ENVIRONMENTAL  PROTECT'GN 
AGENCY 

Sporicidin  Coid  StS)  sizing  Soiution; 
VoluHTsry  C8,ice!laii.;'n  fir-Quss: 
Ca::cciia*'ori  Orcar 

AG'  NCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  Tliis  Notice  announces  that 
Sporicidin  Company  (also  doing 
business  as  Sporicidin  Lntemational) 
has  voluntarily  requested  that  EPA 
cancel  the  registration  of  Sporicidin 
Cold  Sterilizing  Solution  (EPA  Reg.  No. 
8383-5)  and  that  EPA  has  granted  this 
request.  The  cancellation  became 
effective  on  June  16, 1993.  The 
registrant  must  arrange  for  the  recall  of 
all  existing  stocks  and  must  dispose  of 
all  existing  stocks  except  for  quantities 
which  the  registrant  may  distribute  for 
testing  or  retain  for  archival  purposes. 
No  sale,  or  other  distribution  or  use  of 
existing  stocks  is  allowed. 
DATES:  The  cancellation  order  became 
effective  June  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Prunier,  Special  Review  and 
Reregistration  Division  (H7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW,,  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Special  Review  Branch,  3rd  floor,  2800 
CJ7Stal  Drive,  Arlington,  VA,  (703)  308- 
8034 

SUPPLEMENTARY  INFC^HMATION:  This 
Notice  is  issued  pursuant  to  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  It 
announces  the  Agency's  decision  on  a 
request  for  cancellation  of  the 
registration  of  Sporicidin  Cold 
Sterihzing  Solution  (EPA  Reg.  No. 
8383-5). 


Ks- 


■  >  t  f  u  f  \ 


■  This  reni;-.d  reoort  is  different  than  the  "refund 
plan"  also  *H(xi  on  November  IB,  1992,  in  Docket 
NO  RP8&-262-n22,  as  described  above  in  this 

notice. 


]  u  I  ;  a  ry  Cancellation 

Sporicidin  Cold  Sterilizing  Solution 
(Sporicidin)  was  registered  as  a 
pesticide  for  antimicrobial  uses  in  1976. 
The  registrant  was  Sporicidin  Company, 
of  Rockville,  Maryland,  also  known  as 
Sporicidin  International  of  Rockville, 
Maryland.  Sporicidin  Cold  Sterihzing 
Solution  was  a  glutaraidehyde-based 
chemical  germicide  registered  for  use  as 


a  sterilant,  tuberculocide,  bactericide, 
and  virucide,  among  other  things.  Use 
sites  included  hospitals;  medical  and 
veterinary  clinics;  nursing  homes  and 
ambulances  to  sterilize  or  disinfect 
medical  instruments;  equipment  and 
fiberoptics  used  in  endoscopy,  surgery, 
anesthesiology,  and  respiratory  therapy 

On  December  13, 1991,  EPA  initiated 
enforcement  action  against  Sporicidin 
Company.  These  actions  included 
issuance  of  a  Stop  Sale,  Use,  or  Removal 
Order  (SSURO)  to  the  registrant  and 
product  distributors  affecting  the 
Sporicidin  product  and  filing  of  a  civil 
complaint  alleging  misbranding,  among 
other  things.  These  actions  were 
primarily  based  on  the  results  of  EPA 
tests  which  showed  that  the  product 
was  not  efficacious  as  a  sterilant  as 
claimed  on  the  product  label  The 
Agency  was  prepared  to  initiate 
cancellation  proceedings  against  the 
product  registration. 

As  part  of  the  settlement  rf  the  civil 
administrative  action,  Sponudin 
Company  agreed  to  request  voluntary 
cancellation  of  the  registration  of 
Sporicidin,  In  a  letter  dated  June  11, 
1993.  Sporicidin  Company  requested 
immediate  voluntary  cancellation  and 
waived  any  requirement  foi  Federal 
Register  notice  of  the  request  prior  to 
the  cancellation  becoming  effective. 

n.  Existing  Stocks  DetenninalioD 

This  product  is  subject  to  a  SSURO 
that  was  part  of  the  enforcement  action 
described  above.  No  sale,  distribution, 
or  use  of  existing  stocks  is  allowed 
except  in  accordance  with  the  SSURO 
issued  on  December  13, 1991 ,  and  its 
subsequent  amendments.  If  EPA 
determines  that  it  is  appropriate  at  some 
point  to  vacate  the  SSLTRO,  the  terms 
and  conditions  on  existing  slocks  in  this 
notice  and  Cancellation  Order  vfill 
continue  in  effect. 

For  purposes  of  this  Order,  existing 
stocks  are  defined  as  those  stocks  of 
Sporicidin  product  which  a'«  in  the 
U  S.  and  were  packaged,  labeled,  and 
released  for  shipment  or  sale  prior  to 
June  11, 1993.  the  date  of  receipt  of  the 
cancellation  request,  or  which  were 
otherwise  in  the  custody  and  control  of 
Sporicidin  Company  as  of  that  date. 

EPA  advises  persons  holding  stocks  of 
the  product  to  immediately  discondnue 
selling,  distributing,  or  using  the 
product. 

Sporicidin  Company  was  requested  to 
recall  Sporicidin  from  the  market  on 
December  13, 1991.  Any  quantities 
remaining  in  channels  of  trade  should 
be  returned  to  Sporicidin  Company. 
Persons  holding  any  quantity  of 
Sporicidin  should  contact  Sporicidin 
Company  or  its  distributors  to  arrange 


37932 


Federal  R;  tjis'ar       \'o\.  58,  No.  133 


■hw  ]u\\-  14,  1993  /  Noticc-i 


UMI 


for  the  return  of  the  product  Sporicidin 
Company  may  retain  a  quantity  of 
product  for  laboratory  testing  or  archival 
purposes.  Sporicidin  Company  may 
distribute  the  product  for  purposes  of 
laboratory  testing  or  disposal  only.  No 
sale,  or  other  distribution  or  use  of 
existing  stocks  is  allowed. 

in.  EPA'a  Decisi  in  on  the  Request  for 

Voluntary  f  a n  r  ■  ■ '  1  t ;  i  n r,  an d 
Canccllc-.'i(-;i  Order 

On  June  16,  1993,  EPA  granted 
Sporicidin  Company's  request  that  the 
registration  of  its  product  Sporicidin 
Cold  Sterilizing  Solution  (EPA  Reg.  No. 
8383-5)  be  voluntarily  canceled. 
Concurrently,  EPA  is  issuing  a 
Cancellation  Order  for  Sporicidin.  This 
Notice  contains  the  terms  and 
conditions  of  the  Cancellation  Order  for 
Sporicidin.  Under  section  6(fl(l)  of 
FIFRA,  a  registrant  may  request  at  any 
time  that  LTA  cancel  any  of  its  pesticide 
registrations.  EPA  must  publish  in  the 
Federal  Register  a  notice  of  receipt  of 
the  request  and  allow  public  comment 
before  granting  the  request  unless  either 
the  registrant  requests  a  waiver  of  the 
notice  or  the  Administrator  determines 
that  the  continued  use  of  the  pesticide 
would  pose  unreasonable  adverse 
effects  on  the  environment.  Sporicidin 
Company  requested  immediate 
voluntary  cancellation  and  waived  any 
Notice  prior  to  the  cancellation 
becoming  effective.  Accordingly,  this 
Cancellation  Order  became  effective  on 
June  16, 1993.  Therefore,  as  of  June  16, 
1993,  no  person  may  distribute,  sell,  or 
use  this  product,  except  as  described 
below.  No  sale,  distribution,  or  use  of 
any  existing  stocks  is  permitted,  except 
that  Sporicidin  Company  may  retain  a 
quantity  of  its  product  for  testing  or 
archival  purposes.  Sporicidin  Company 
may  distribute  the  product  for  purposes 
of  testing  and  disposal  only.  Any  sale, 
distribution,  or  other  disposition  of 
existing  stocks  that  is  not  consistent 
with  the  terms  of  this  Order  will  be 
considered  a  violation  of  FTFRA  section 
12(a)(2)(K]  and/or  section  12(a)(lKA),  as 
appropriate. 

Dated:  ]une  29. 1993. 
Daniel  M.  Barolo, 

Acting  Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  93-16654  Filed  7-13-93;  8:45  am] 
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FEDERAL  RPSERVE  SYSTEM 

Mcaian  Fancci),  'nc.  et  al.; 
Fcn-.attons  ot  Acquisitions  by  ('■"■J 
.Mergers  of  SanK  holding  Compar.iea 

I  l:c  __nipanies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
6, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Meridian  Bancorp,  Inc.,  Reading, 
Pennsylvania;  to  merge  with  First  Bath 
Corp.,  Bath,  Pennsylvania,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Bath,  Bath,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Keiiey,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  City  Bancorp,  Inc., 
Murfreesboro,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
Bank,  Smithville,  Tennessee. 

2.  PCM  Acquisition  Group,  Inc., 
Deerfield,  Florida;  to  become  a  bank 
holding  company  by  acquiring  82 
percent  of  the  voting  shares  of  Florida 
First  International  Bank,  Hollywood, 
Florida. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Commerce  Bancshares,  Inc.,  Kansas 
City,  Missouri,  and  CBI  Security  Corp., 
Kansas  City,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of  Lawrence 
County  Bancshares,  Inc.,  Aurora, 
Missouri,  and  thereby  indirectly  acquire 
Lawrence  Coimty  Bank,  Aurora, 
Missouri. 

2.  Jefferson  County  Bancshares.  Inc., 
Daykin,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 


percent  of  the  voting  shares  of  Jefferson 
County  Bank,  Daykin,  Nebraska. 

3.  Myers  Bancshares,  Inc.,  Alva, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  96  percent  of  the 
voting  shares  of  Central  National  Bank, 
Alva,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8, 1993. 
Jeonifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-16634  Filed  7-13-93;  8:45  am] 

eiLUNG  CODE  S2!0<1-F 


Natlonsi  Bark  of  Ccnmercs  of  EI 
Dorado  Emf.  cvee  S'ock  Ownership 
Pisn  et  «  .  Change  in  Bank  Control 
Notices,  A:auisit!o.'^s  of  Shares  of 
Sai;KS  or  Bank  holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bc^.k 
Control  Act  (12  U.S.C.  1817(}1)  a.id  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(0(7)). 

The  notices  are  available  for 
-immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  C-ovemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  3, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  National  Bank  of  Commerce  of  EI 
Dorado  Employee  Stock  Ownership 
Plan,  El  Dorado,  Arkansas;  to  acquire  an 
additional  0.42  percent  of  the  voting 
shares  of  NBC  Bank  Corp.,  El  Dorado, 
Arkansas,  for  a  total  of  10.08  percent, 
and  thereby  indirectly  acquire  National 
Bank  of  Commerce  of  El  Dorado,  El 
Dorado,  Arkansas. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Evan  H.  Katz  Dynasty  Trust,  Lissy 
B.  Katz  Dynasty  Trust,  and  Lenny  C. 
Katz  D)rnasty  Trust,  all  of  Houston, 
Texas,  to  each  acquire  9.70  percent  of 
the  voting  shares  of  First  Community 
Bancshares,  Inc.,  Killeen,  Texas,  and 
thereby  indirectly  acquire  Fort  Hood 
National  Bank,  fort  Hood,  Texas,  and 
The  First  National  Bank,  Killeen,  Texas. 


Board  of  Go\ 
^vstein,  Iu!v  8 
lennifer  J  Job 

.Associate  Seer 
"^P.  Doc,  93-: 6 
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ral  Reserve 


Board  of  Governors  of  the  Federal  Reserve 
Svstem,  Iu!v  8,  1993. 
fennifer  J  loknson. 
Associate  Secretary  of  the  Board. 
■•^'P  Dnc  93  : 56.35  Filed  7-13-93;  8:45  am] 

aiLUNO  CODC  »21W)1-F 


State  Financial  Services  Corporation; 
Notice  of  Application  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225  23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225, 21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
thxTough  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Crovemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  3, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  State  Financial  Services 
Corporation,  Hales  Comers,  Wisconsin; 
to  engage  de  novo  in  making  and 
servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8,  1993. 
leimifier  J,  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-16636  Filed  7-13-93:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  ot  Request  fc-r  Eany 
Termlnatior!  of  th©  Waiting  Pe^'c-d 
Under  the  P''PT''e'ger  N'Cti''icar'on 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A{b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  06-21-93  AND  07-02-93 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

^9st)e  S.A.,  Mr.  Cyrus  Tang,  Curatel<  Pharmaceuticals,  L.P „ 

Mrs.  L.  Bettencourt,  Mr.  Cyrus  Tang,  Curatek  Ptiarmaceuticais,  L.P  

,Aztar  Corporation,  Ambassador  Real  Estate  Investors,  LP.,  Ambassador  General  Partnership 

Cross  Timbers  Oil  Company,  Atlantic  Rictifield  Company,  Atlantic  Ricbfieid  Company 

Equitable  Resources,  Inc.,  American  Exploration  Company,  Hershey  Oil  Conx>ration  

Fremont  G^c  jp.  Inc.,  Sears,  Roebuck  and  Co.,  Coldwell  Banker  Residential  Holding  Company 

Vintage  Petroleum,  Inc.,  E.I.  du  Pont  de  Nemours  and  Company,  Conoco  Inc 

Moto'-ola,  Inc.,  Millicom  Intemationai  Cellular  SA,  Millicom  Mexico  Corp  

Kldd,  Kamm  Equity  Partners,  LP,  Coming  Incorporated,  Dow  Coming  Wright  Corporation  

<idd  Kamm  Equity  Partners,  L.P.,  The  Dow  Chemical  Company,  Dow  Coming  Wright  Corporation 

"f'ne  TCW  QrooD  Inc  ,  Edisto  Resource  Corporation,  Edisto  Resource  Corporation  

Baro'd  Corporation,  Tremont  Corporation,  NEWCO 

"^-ansTec^nology  Corporation,  TRW  Inc.,  TRW  Inc 

Odvssey  Partners,  L.P.,  Avatar  HoWings,  Inc.,  Avatar  Holdings,  Inc 

PbdsiC-o  inc.,  Southern  Tier  P\z7.a  Hut,  Inc.,  Southern  Tier  Pizza  Hut,  Inc 

MCQti  M  Bass  Poben  M  Bass  <C.RTV,  Inc 

Esta'iS  ot  Peter  Sharp   Avatar  "cu^  ::s  ir>c,.  Avatar  Holdings  Inc 

^ne  Sccety  of  t^6  New  York  Kosoitai  Richard  and  Cynthia  ZIrinsky,  Grade  Square  Hospital,  Inc  

Dan:6i  K.  Fnersor;,  c  d  Dixie  Yarr,s,  loc    Masiand  Carpets,  Inc.,  Masiand  Carpets,  Inc  

Stata  Street  Boston  Corporation,  Citicorp  Ci.  rank,  N.A  ; „ 

Par*inance  Am-rco  inc    Armco  inc  (Miarii  fnajstries  Divisioo)  

MID  Products  inc.,  Sncon  incjstnes  inc.,  G^iioh  Industries,  Inc  

James  C  Faneiio  Shnof;  indusines  inc.,  Shiloh  Industries,  Inc  „ 

Dominck  C  Faneilo,  SMiioh  indjstnes,  Inc.,  Shiloh  Industries,  Inc '. 

Wickland  Corporation,  Bnan  Moci<,  Mock  Resources,  Inc  

Principal  Mutual  Life  insurance  Gornpany,  United  HeaJthCare  Corporation,  United  HeatthCare  of  towa,  Inc 
Th.eodore  Ammon,  Treasure  Chest  Advertising  Company,  Inc.,  Treasure  Chest  Advertising  Company,  Inc 


PMNNo. 


Date  tenni- 
nated 


93-1114 
93-1115 
93-1170 
93-1171 
93-1183 
93-1185 
93-1187 
93-1188 
93-1200 
93-1202 
93-1203 
93-1204 
93-1205 
93-1207 
93-1212 
93-1214 
93-1217 
93-1125 
93-1135 
93-1157 
93-1175 
93-1126 
93-1127 
93-1128 
93-1166 
93-1179 
93-1191 


06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06'21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/21/93 
06/22J93 
06/23/93 
06/23/93 
06/23/93 
06/24/93 
06/24/93 
06/24/93 
06/25/93 
06/25/93 
06/25/93 


3^934 


Fpderal  R-'ci^tpr   '  Vol.  58,  No.  133  /  Wednesday,  lulv  14.  1993  /  Notices 


Transactions  Granted  Early  Termination  Between:  06-21-93  and  07-02-93— Conimued 


f.d"*?  i*  ?.:o  if  ng  person,  name  of  acquired  person,  name  of  acquired  entity 

Ricardo  J  Cisneros.  Puebio  IntemationaJ,  Inc.,  Pueblo  IntamationaJ,  Inc 

ScesiUJiana  Sattiement,  Pueblo  lrterr,at!onal.  Inc.,  Puebto  international,  Inc 

The  Rouse  Company,  Cartyie  Real  Estate  Limited  Partnership-XVl,  Owings  Mills  Limited  Partnership  

*■•«  Rouse  Conpary,  Cartyie  Real  Estate  Limited  Partnersnip-XV,  Ownings  Mills  Limited  Partnership  

English  China  Clays  pic,  Merck  &  Co.,  Inc..  Calgon  Water  Management  Business  

Bell  Atlantic  Ccporation.  The  Chronicle  Publishing  Company,  The  Chronicle  Publishing  Company  

Union  Air  Transoo'-*  "c    V  J  ",  \3,  Ur>K>n  Air  Transport  GmBh  &  Co.  OHQ  

Union  Air  Transocr  -      3av-:i"  week  AG,  Union  Air  TransDort  GmbH  &  Co.  OHG  

Apache  CorooratKXi,  Gary  L.  Hall.  Hall-Houston  Oil  Comoany 

Munay  T  Ho^iana,  Genefal  Motors  Corporation,  GDS  Business  of  Electronic  Data  Systems  Corporation 

Peter  J  Car'Oi  Mer"ll  Lynch  &  Co.,  Inc.,  Champion  Energy  Coriwralion  .'. 

Welsh,  Carson,  Anderson  &  Stowe  V,  LP.,  OccuSystems,  Inc.,  OccuSystems,  Inc  

WMX  Technologies,  Inc.,  Matrix  Engineering,  Inc.,  Matrix  Engineering,  Inc  

Key  Tronic  Corporation,  Honeywell  Inc.,  Honeywell  Inc.'s  K6ybo-.itJ  Division 

Oji  Paper  Co    Ltd  ,  KanzaW  Paper  Mtg  Co.,  Ltd.,  Kanzaiti  Paper  Mfg.  Co.,  Ltd  

FIserv,  Inc    tcw  Special  Placements  Fund  II,  Data  Line  Sen^ice  Company,  Inc 

Jarres  G  Leor"o,  Associated  Milk  Producers,  Inc.,  Associated  Milk  Producers,  Inc 

E.I.  Du  Pom  oe  Nemours  and  Company,  Occidental  Petroleum  Corporation,  Island  Creek  Coal,  Inc 

Scitex  Corporation  Ltd.,  Eastman  Kodak  Company,  Dayton  Operations,  inc 

PepsiCo  irK.  Chevys,  Inc.,  Chevys,  Inc 

AJexander  &  Baldwin.  Inc.,  Rrst  Chicago  Corporation,  Rrst  Chicago  Leasing  Corporation  

La'id  Free  I!  Investment  Limited,  Astrum  International  Corp.  {Debtor-in-Possession),  Astoim  International 
Corp  (Deotor-ir-Possession) 

Lumbermers  Mutual  Casualty  Company,  Kennper  Corporation,  Kemper  Reinsurance  Company  and  National 
Loss  Control 

RWE  Aktieogesellscnafl.  Ocddential  Petroleum  Corporation,  Occidentai  Petroleum  (Corporation 

La  Quinta  Inns,  Inc.,  The  PnxJentiai  Insurance  Company  of  Ajnerica,  L.Q.  Joint  Venture  #900;  La  Quinta  As- 
sociates   

Centartsank,  Beneficial  Corporation,  Beneficial  Mortgage  Corporation 

La  Quinta  Inns,  Inc.,  La  Quinta  Inns,  Inc.,  L.Q.  Joint  Venture  «800  and  La  Quinta  Associates  

Yorkshire  Fooa  Group  PLC,  Dei  Monte  Foods  Company,  Dried  Fruit  Business  of  Del  Monte  Corporation  

The  Trustees  of  the  University  of  Penns/vania.  Annenberg  Research  Institute,  Annenberg  Research  Institute  . 

Cannike  Cinemas,  Inc.,  Westwynn  Theatres,  Inc.,  Westwynn  Theatres,  Inc  

Floyd  C  Wilson  and  Carol  WHson,  The  Prudential  Insurance  Company  of  America,  Hugoton  Energy,  P.L.P, 
Hugoton  Energy,  P  M,  L.P 

Odyssey  Partners,  LP.,  Royd  C.  Wilson  and  Carol  Wilson,  Hugoton  Energy  Corporation  


NNo. 

Date  termi- 

nated 

93-1192 

06/25/93 

93-1193 

06/25/93 

93-1210 

06/25/93 

93-1211 

06/25/93 

93-1216 

06/25'93 

93-1219 

06/25/93 

93-1222 

06/25/93 

93-1223 

06/25/93 

93-1226 

06/25/93 

93-1234 

06/25/93 

93-1238 

06/25/93 

93-1124 

06/26/93 

93-1175 

06'28/93 

93-1177 

06/28/93 

93-1197 

06/28/93 

93-1209 

06/28/93 

93-1184 

06/29/93 

93-0970 

06/30/S3 

93-1180 

06/30/93 

93-1198 

06/30/93 

93-1235 

06/30/93 

93-1208 

07/01/93 

93-1227 

07/01/93 

93-0973 

07/02/93 

93-1228 

07/02/93 

93-1231 

07/02/93 

93-1241 

07/02''93 

93-1244 

07/02/93 

93-1252 

07/02/93 

93-1264 

07/02''93 

93-1270 

07/02'93 

93-1271 

07/02/93 

UMI 


FOR  FUfTTHER  INF0aM>5' Oh  COMTACT: 
Saiidra  M,  Peay  or  Rdi;ct>  A,  Horton, 
Contact  Representatives,  Federal  Trade 
Coraraission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington.  DC  20580,  (202)  326- 
3100, 

By  Direction  of  the  Commission. 
Benjamin  I  German, 
Acting  Secretary. 
(PR  Doc.  93-16656  Filed  7-13-93;  8:45  ami 
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[rlifl  No.  I?*  0032] 

Corisoi.  inc  ,  Proco8e<l  Corse^t 
Agrs«mer^r  vvitn  Ansiysle  !o  A  d  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARv  I.-,  settlement  of  alleged 

v;  .!?.\;rs    f  federal  law  prohibiting 
ur.fa:r  ic*,-  and  practices  and  unfair 
rr.^'h ods  of  competition,  this  consent 
;  Toernent,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  thiiigs,  the  Pennsylvania- 


based  provider  of  coal  export  terminal 
services  to  acquire  Island  Creek  Coal, 
Inc..  but  it  would  require  the  respondent 
to  divest  the  Curtis  Bay  Company  and 
to  obtain,  for  the  next  10  years,  prior 
Commission-approval  before  making 
any  similar  acquisitions.  In  addition,  if 
the  divestiture  is  not  accomplished  in 
the  specified  time-frame,  the  respondent 
would  agree  to  a  Commission-appointed 
trustee  to  complete  the  transaction. 

DATES:  Conmients  must  be  received  on 
or  before  September  13, 1993. 

AOORESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 

Washington,  DC  20580. 

FOR  FURTHEP   N-OSVArON  CON"  ACT;  \\ 
Howard  Morse,  FrL/H-394, 
Washineton,  DC  20580.  (202)  326-2949. 
SUPPLEWtA'sB'  N'ORMATiON:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U  SC. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 


and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubUc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4,9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

.■\greement  Contaiiiing  Consrnf  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Consol,  Inc.  ("Consol")  (a 
ccrporate  joint  venture  between  E.I, 
duPont  de  Nemours,  a  United  States 
corporation  and  RWE  Aktiengesellshiift, 
a  foreign  corporation)  of  the  stock  of 
I.;  i;id  Creek  Coal,  Inc.,  a  subsidiary  of 
C)v:: dental  Petroleum  Corporation 
(  OPC"),  a  corporation,  and  it  now 
appearing  that  Consol.  hereinafter 
sometimes  referred  to  as  "proposed 
respondent,"  is  willing  to  enter  into  an 
Agreement  Containing  Consent  Order 
("Agreement")  to  divest  certain  assets. 
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late  terrr.!- 
nated 

06/25/93 
06/25/93 
06/25/93 
06/25/93 
06/2S'93 
06/25/93 
06/25/93 
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06/28/93 
06/28/93 
06/28/93 
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06/30/93 
06/30/93 
06/30/93 

07/01/93 

07/01/93 
07/02/93 

07/02/93 
07/02/93 
07/02/'93 
07/02/93 
07/0Z'93 
07/02/93 

07/02,'93 
07/02/93 
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to  rease  and  desist  from  certain  acts, 
ar.d  to  provide  for  certain  other  relief. 
It  IS  hereby  agreed  by  and  between 
Consol.  Inc.  (wholly  and  equally  owned 
by  E.I.  duPont  de  Nemours  and  RWE 
Aktiengesellshaft)  its  duly  authorized 
officers  and  its  attorneys,  and  counsel 
for  the  Commission  that: 

1.  Proposed  respondent  Consol  is  a 
corporation  organized,  existing,  and 
doing  business  iinder  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  located  at 
1800  Washington  Road.  Pittsburgh.  PA 
15241. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
of  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act, 

4  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  Agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
wall  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint  here  attariied. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  pro\dsions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent.  (1)  issue  its  Complaint 
corresponding  in  form  and  substance  to 
the  draft  of  Complaint  here  attached  and 
Its  decision  containing  the  following 
Order  to  divest  and  cease  and  desist, 
and  (2)  make  information  public  with 
respect  thereto.  When  so  entered,  the 


Oder  shell  have  the  same  force  and 
effect  an  i  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  v«thin 
the  same  tim.e  provided  by  statute  for 
other  orders,  The  Order  shall  become 
Mnal  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
Complaint  and  decision  containing  the 
agreed-to  Order  to  proposed 
respondent's  address  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  Complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Agreement  or  the  Order 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Consol 
understands  that  once  the  Order  has 
been  issued.  Consol  will  be  required  to 
file  one  or  more  compliance  reports 
showing  it  has  fully  complied  with  the 
Order,  Proposed  respondent  further 
understands  that  is  may  be  liable  for 
civil  penalties  in  the  amoimt  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 


As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  "Consol"  means  Consol,  Inc.  (a 
wholly  and  equally  owned  joint  venture 
between  E.I.  duPont  de  Nemours  and 
RWE  Aktiengesellshaft),  Consol,  Inc.'s 
joint  venture  parents,  its  predecessors, 
successors  and  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  Consol  controls,  directly  or 
indirectly,  and  their  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

B.  "OPC"  means  Occidental 
Petroleum  Corporation,  its  predecessors, 
successors  and  assigns,  divisions, 
subsidiaries,  affihates,  companies, 
groups,  partnerships  and  joint  ventures 
that  OPC  controls,  directly  or  indirectly, 
and  their  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

C.  "Curtis  Bay"  means  the  Curtis  Bay 
Company  or  all  assets  of  the  Curtis  Bay 
Company,  including,  but  not  limited  to. 
the  Bayside  Coal  Pier  and  all  assets  used 
in  the  maintenance  or  operation  of  the 
Bayside  Coal  Pier  located  in  the  Port  of 
Baltimore,  Maryland. 

D.  "Acquisition"  means  the 
acquisition  by  Consol  from  OPC  of  the 


Stock  of  Island  Creek  Coal,  Inc..  a 
subsidiary  of  OPC. 

F.  "Commission"  means  the  Federal 
Trade  Commission. 

G.  "Export  Coal  Terminal  Services" 
means  the  receiving  of  coal  by  rail,  its 
storage,  blending,  and  loading  on 
vessels  for  shipment  to  a  foreign 
country. 

U 

It  is  ordered  that  Consol  shall  comply 
with  all  the  terms  of  the  Hold  Separate 
Agreement  executed  on  June  25, 1993, 
and  attached  hereto  as  Appendix  A  and 
made  a  part  of  this  Order.  The  Hold 
Separate  Agreement  shall  continue  in 
effect  until  such  time  as  Consol  or  the 
trustee  has  accomplished  the  divestiture 
required  by  Paragraphs  IV  and  V  of  this 
Order  or  imtil  such  time  as  the  Hold 
Separate  Agreement  provides. 

m 

It  is  further  ordered  that,  pending 
divestiture  of  Curtis  Bay,  Consol  shall 
take  such  action  as  is  necessary  to 
maintain  the  viability  and  marketability 
of  Curtis  Bay  and  shall  not  cause  or 
permit  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
Curtis  Bay,  except  in  the  ordinary 
course  of  business  that  does  not  affect 
the  viabihty  and  marketabihty  of  Curtis 
Bay,  ordinary  wear  and  tear  excepted. 

IV 

It  is  further  ordered  that  within  twelve 
(12)  months  after  the  date  of  this  Order 
becomes  final  Consol  shall  divest, 
absolutely  and  in  good  faith,  Curtis  Bay. 
The  divestiture  shall  be  made  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission  and  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  maintain  Curtis  Bay  as 
an  independent  competitor  in  the  coal 
export  terminal  services  business  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  Acquisition  as  alleged 
in  the  Commission's  Complaint.  The 
divestiture  shall  also  be  consistent  with 
covenants  in  applicable  Revenue  Bonds 
requiring  that  the  faciUty  be  used  as 
"docks,  wharves  or  storage  facilities" 
and  in  the  Safe  Harbor  Leases  requiring 
that  the  equipment  covered  by  those 
leases  not  be  removed  from  the  facility 
and  be  maintained  in  operable 
condition,  including  the  provision  of 
any  certifications  or  reports  required  by 
the  Internal  Revenue  Code. 


It  is  further  ordered  that: 

A.  It  Consol  has  not  fully  complied, 
absolutely  and  in  good  faith,  with 
Paragraph  IV  of  this  Order  within  the 
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time  period  provided  -.n  such  Paragraph, 
Conscl  shaii  consent  to  the  appointment 
by  the  Commission  of  a  trustee  to  divest 
Curtis  Bay  In  the  event  the  Commission 
or  the  .^t'omey  General  brings  an  action 
pursuar.t  to  section  5(1)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(/), 
or  any  other  statute  enforced  by  the 
Commission.  Conscl  shall  similarly 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it.  including  a  court-appointed  trustee, 
pursuant  to  section  5(/)  of  the  Federal 
Trade  Commission  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Consol  to  comply  with 
this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Conmiission  or  a  court  pursuant  to 
Paragraph  V.A.  or  this  Order,  Consol 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authorities,  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Consol, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
exp>€rtise  in  acquisitions  and 
divestitures.  If  Consol  has  not  opposed 
the  selection  of  a  proposed  trustee 
within  fifteen  (15)  days  after  notice  by 
the  Conmiission's  staff  to  Consol  of  the 
identity  of  the  proposed  trustee.  Consol 
shall  be  deemed  to  have  consented  to 
Lhe  selection  of  the  proposed  trustee. 

(2)  Subject  to  the  prior  approval  of  the 
C/jmmission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
Curtis  Bay,  and  to  make  any  further 
arrangements  that  may  be  reasonably 
necessary  to  maintain  the  viabihty  and 
competitiveness  of  the  business. 

(3)  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  V.B.8.  to  accomplish  the 
divestiture.  If,  however,  at  the  end  of  the 
twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  the  divestiture  can  be 
acccmpUshed  within  a  reasonable  time. 
the  divestiture  period  may  be  extended 
by  the  Commission  or  in  the  case  of  a 
court-appointed  trustee,  by  the  court. 
Provided,  however,  the  Commission 
m.ay  only  extend  the  trustee's 
divestiture  period  one  (1)  time  for  such 
reasonable  time  as  the  trustee  may 
request,  not  to  exceed  one  (1)  additional 
year, 

(41  The  Lrjstee  shall  have  full  and 
complete  access  to  the  personnel,  books. 


records,  and  facilities  related  ♦o  Curtis 
Bay.  or  to  any  other  relevant 
information,  as  the  trustee  may  request 
Consol  shall  develop  such  financial  or 
other  information  as  such  trustee  may 
request  and  shall  cooperate  with  any 
request  of  the  trustee.  Consol  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  the  granting 
of  divestiture  caused  by  Consol  shall 
extend  the  time  for  divestiture  under 
Paragraph  V.B.(3)  in  an  amount  equal  to 
the  delay,  as  determined  by  the 
Commission  or,  for  a  court-appointed 
trustee,  by  the  court. 

(5)  Subject  to  Consol's  absolute  and 
unconditional  obhgation  to  divest  at  no 
minimum  price,  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  FV  of 
this  Order,  the  trustee  shall  use  his  or 
her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  for 
the  divestiture.  The  divestiture  shall  be 
made  in  the  manner  set  out  in  Paragraph 
rv  of  this  Order,  provided,  however,  it 
the  trustee  receives  bona  fide  offers  from 
more  than  one  acquiring  entity,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  Consol 
from  among  those  approved  by  the 
Commission. 

(6)  The  trustee  shall  ser\e.  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Consol.  on  such  reasonable 
and  customary  terras  and  conditions  as 
the  Commission  or,  in  the  case  of  a 
court-appointed  trustee,  the  court  may 
set.  The  trustee  shall  have  authority  to 
employ,  at  the  cost  and  expense  of 
Consol,  such  consultants,  accountants, 
attorneys,  investment  bankers,  business 
brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Consol  and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee's  divesting  Curtis  Bay. 

(7)  Consol  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabihties, 
or  expenses  arising  out  of,  or  in 
connection  with,  the  performance  of  the 
trusteeship,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 


preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  trustee. 

\8]  Wiihm  ten  (10)  days  after 
appoir.tment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Consol  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  V.A.  of  this 
Order. 

(10)  The  Commission  or,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  Curtis  Bay. 

(12)  The  trustee  shall  report  in  writing 
to  Consol  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

V7 

/( is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Consol  has  fully 
complied  with  the  provisions  of 
Paragraph  FV  of  this  Order,  Consol  shall 
submit  to  the  Commission  a  verified 
v\Titten  report  setting  forth  in  detail  the 
manner  and  form  in  which  it  intends  to 
comply,  is  complying,  or  has  complied 
with  those  provisions.  Consol  shall 
include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
all  substantive  contacts  or  negotiations 
for  the  divestiture,  including  the 
identity  of  all  parties  contacted.  Consol 
also  shall  include  in  its  compliance 
reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

VII 

It  is  further  ordered  that  for  a  penod 

often  (10)  years  from  the  date  on  which 
this  Order  becomies  final.  Consol  shall 
not,  without  the  prior  approval  of  the 
Comm.ission,  directlv  or  indirectiv, 
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through  subsididxies,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  noncorporate,  presently 
engaged  in,  within  the  past  two  years 
engaged  in,  or  in  the  process  of 
attempting  to  engage  in  providing 
export  cod  terminal  services  in  the  Port 
of  Baltimore,  Maryland  or  within  50 
miles  of  the  Port  of  Baltimore, 
Maryland. 

B.  AcqiJre  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  providing  of  coal  export 
terminal  services  from  any  concern, 
corporate  or  non-corporate,  presently 
engaged  in,  within  the  past  two  years 
engaged  in,  or  in  the  process  of 
attempting  to  engage  in  providing 
export  coal  terminal  services  in  the  Port 
of  Baltimore.  Maryland  or  within  50 
miles  of  the  Port  of  Baltimore,  except  in 
the  ordinary  course  of  business. 

C.  On  the  anniversary  of  the  date  on 
which  this  Order  becomes  final,  and  on 
everj'  anniversary  thereafter  for  the 
following  nine  (9)  years.  Consol  shall 
file  with  the  Commission  a  verified 
written  report  of  its  compliance  with 
this  Paragraph  of  this  Order. 

vin 

It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
comphance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Consol,  Consol  shall  permit 
any  duly  authorized  representatives  of 
the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
recordJs  and  documents  in  the 
possession  or  under  the  control  of 
Consol  relating  to  any  matters  contained 
in  this  Order;  and 

B.  Upon  five  (5)  days  notice  to  Consol, 
and  without  restraint  or  interference 
from  Consol,  to  interview  officers  or 
employees  of  Consol,  who  may  have 
counsel  present,  regarding  such  matters. 

LX 

It  is  further  ordered  that  Consol  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  change  in  Consol 
such  as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor,  the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  tliis  Order. 

Agreement  to  Hold  S<'parate 

This  Agreement  to  Hold  Separate  [the 
"Agreement")  is  by  and  between 


Consci,  kiL.  iConsol),  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  with  its  principal 
office  and  place  of  business  located  at 
1800  Washington  Road,  Pittsburgh,  PA 
15241  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41,  et  seq.  (collectively,  the 
"Parties"). 

Premises 

Whereas,  Consol  intends  to  purchase 
100%  of  the  voting  securities  of  Island 
Creek  Coal,  Inc.  (Island  Creek)  a 
subsidiary  of  Occidental  Petroleum 
Corporation  (hereinafter  the 
"Acquisition");  and 

Whereas,  Consol  and  Island  Creek 
both  ovm  and  operate  coal  export 
terminals  in  the  Port  of  Baltimore, 
Maryland;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 
and 

WTiereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  with  respect  to  the  coal  export 
terminals  owned  by  Island  Creek  and 
Consol  during  the  period  prior  to  the 
final  acceptance  of  the  Consent  Order  by 
the  Commission  (after  the  60-day  public 
notice  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
legahty  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  abihty  to 
require  the  divestiture  of  Island  Creek's 
Curtis  Bay  Company  ("Curtis  Bay")  as 
described  in  Paragraph  I  of  the  Consent 
Order  and  the  Commission's  right  to 
seek  to  restore  Curtis  Bay  as  a  viable 
competitor  in  the  coal  export  terminal 
services  business;  and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preserve  Curtis  Bay  as  a  viable 
independent  business  pending  its 
divestiture  as  a  viable  and  ongoing 
enterprise, 


(ii)  Remedy  any  anticompetitive 
effects  of  the  Acquisition,  and 

(iii)  Preserve  Cfurtis  Bay  as  an 
ongoing,  viable  entity  engaged  in  the 
coal  export  terminal  services  business  in 
the  event  that  divestiture  is  not 
achieved;  and 

Whereas,  Consol  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  Consol  that  the 
Acquisition  is  illecal;  and 

Whereas,  Consol  understands  that  no 
act  or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement 

Now,  therefore,  the  Parties  agree, 
upon  understanding  that  the 
Commission  has  determined  that  it  has 
reason  to  beheve  the  acquisition  may 
substantially  lessen  competition,  and  in 
consideration  of  the  Commission's 
agreement  that,  unless  the  Commission 
determines  to  reject  the  Consent  Order, 
it  will  not  seek  further  reUef  from 
Consol  with  respect  to  effects  of  the 
Acquisition  on  coal  export  terminal 
services  in  the  Port  of  Baltimore, 
Maryland,  except  that  the  Commission 
may  exercise  any  and  all  rights  to 
enforce  this  Agreement  and  the  Consent 
Order  to  which  it  is  annexed  and  made 
a  part  thereof,  and,  in  the  event  the 
required  divestiture  is  not 
accomplished,  to  seek  divestiture  of 
Curtis  Bay  pursuant  to  the  Consent 
Agreement,  and  other  relief,  as  follows: 

1.  Consol  agrees  to  execute  and  be 
bound  by  the  attached  Consent  Order. 

2.  Consol  agrees  that  from  the  date 
this  Agreement  is  accepted  imtil  the 
first  of  the  dates  listed  in  subparagraphs 
2.a-2.c,  it  will  comply  with  the 
provisions  of  paragraph  3  of  this 
Agreement: 

a.  Three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules; 

b.  120  days  after  pubUcation  in  the 
Federal  Register  of  the  Consent  Order, 
imless  by  that  date  the  Commission  has 
finally  accepted  such  Order;  or 

c.  The  day  after  the  divestitiire 
required  by  the  Consent  Order  have 
been  completed. 

3.  Consol  wiH  hold  Curtis  Bay,  as  it 
is  presently  constituted,  separate  and 
apart  on  the  following  terms  and 
conditions: 

a.  Curtis  Bey  shall  be  held  separate 
and  apart  and  shall  be  operated 
independently  of  Consol  (meaning  here 
and  hereinafter,  Consol  excluding  Curtis 
Bay  and  excluding  all  personnel 
connected  with  Curtis  Bay  on  behalf  of 
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Isld'^.d  Crt^k  as  of  the  date  thus 
Aj^reement  was  signed]  except  to  the 
extent  that  Consol  must  exercise 
direction  and  control  over  Curtis  Bav  to 
ass-jr?  co.T-phance  with  'his  Agreement 
or  the  Consr^nt  Order 

b  Cc.nso'.  snaii  not  exercise  direction 
o:  conL-cl  over,  or  influence  directly  or 
Indirectly,  Curtis  Bay,  provided, 
however,  L.';d'  Consol  may  exercise  only 
such  direction  and  control  over  Curtis 
Bav  as  is  necessary  to  assure  compliance 
with  this  Agreement  or  the  Consent 
Ch-der. 

c  Consol  shall  maintain  the  viabiUty 
and  maiketabiUty  of  Curt:s  Bay  and 
shall  not  sell,  transfer,  encumber  (other 
than  in  the  normal  course  of  business), 
or  otherwise  impair  its  marketability  or 
viability. 

d.  Except  for  the  single  Consol 
director,  officer,  employee,  or  agent 
serving  on  the  "New  Board"  (as  defined 
m  subparagraph  3.i),  Consol  shall  not 
permit  any  director,  officer,  employee. 
or  agent  cf  Consol  to  also  be  a  director, 
ofScer  or  employee  of  Curtis  Bay, 

e.  Except  as  required  by  law  or  as 
reported  by  the  auditor  (provided  for  in 
subparagraph  3  f)  and  except  to  the 
extent  that  necessarv-  information  is 
exchanged  in  the  course  of  defending 
mx-estigations  or  Utigation,  obtaining 
leBal  advice,  acting  to  assure 
comphance  with  this  Agreement  or  the 
Consent  Order  (including 
accomplishing  the  divestiture),  and 
except  to  the  extent  that  certain     ■ 
designated  individuals  on  Consol's 
accounting  staff  may  provide  accoimting 
services  to  Curtis  Bay  (at  no  cost  to 
Curtis  Bay)  Consol  shall  not  receive  or 
have  access  to,  or  the  use,  any  of  Curtis 
Bay's  "material  confidential 
information"  not  in  the  public  domain, 
except  as  such  information  would  be 
available  to  Consol  in  the  normal  course 
of  business  if  the  Acquisition  had  not 
taken  pace  .Any  such  information  that 
is  obtained  pursuant  to  this 
subparagraph  shall  only  be  used  for  the 
purposes  set  out  in  this  subparagraph. 
('Material  confidential  information,"  as 
used  herein,  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  Consol,  and 
incluaes  but  is  not  limited  to  customer 
lists,  customers,  price  lists,  prices, 
indiv-.dual  transactions,  marketing 
methods,  patents,  technologies, 
processes,  or  other  trade  secrets). 

f  Consol  may  retain  an  independent 
auditor  to  monitor  the  operation  of 
Curtis  Bay.  Said  auditor  may  report  to 
Consol  on  ail  aspects  of  the  operation  of 
Curtis  Bay  other  than  informadon  on 
customer  lis:s,  customers,  pnce  lists, 
prices,  individual  transactions, 
marketing  methods,  patents. 


technologies,  processes,  or  other  trade 
secrets. 

g,  Consol  shall  not  change  the 
composition  of  the  management  of 
Curtis  Bay  except  that  the  non-Consol 
(as  Consol  is  defined  in  subparagraph 
3. a  hereof)  directors  or  members  serving 
on  the  New  Board  (as  defined  in 
subparagraph  3,1  hereof)  shall  have  the 
power  to  remove  employees  for  cause. 

h.  All  material  transactions  out  of  the 
ordinary  course  of  business  and  not 

Erecluded  by  subparagraphs  (3.a-3.g 
ereof,  shall  be  subject  to  a  majority 
vote  of  the  New  Board  (as  defined  in 
subparagraph  3.1  hereof).  The  Curtis  Bay 
management  shall  prepare  capital  and 
operating  budgets  each  six  (6)  .months. 
which  shall  be  subject  to  approval  of  a 
majority  of  the  New  Board  (as  defined 
in  subparagraph  3.i  hereof). 

i.  Consolshall  elect  a  new  three- 
person  board  of  directors  of  Curtis  Bay 
("New  Board")  once  it  obtains  title  to 
Curtis  Bay.  Consol  may  elect  the 
directors  to  the  New  Board  provided, 
however,  that  no  director  or  the  New 
Board  shall  have  had  prior 
responsibility  for,  or  knowledge  of 
confidential  information  regarding. 
Consol's  coal  export  terminal  services 
business,  and  no  more  than  one  Consol 
director,  officer,  employee,  or  agent 
shall  be  a  director  of  the  New  Board 
("Consol  director").  Except  as  permitted 
by  this  Agreement,  no  Consol  director, 
so  long  as  he  or  she  serves  as  a  director, 
shall  receive,  in  his  or  her  capacity  as 
a  director  of  the  New  Board,  material 
confidential  information  and  shall  not 
disclose  any  such  information  received 
under  this  Agreement  to  Consol  or  use 
it  to  obtain  any  advantage  for  Consol 
Such  Consol  director  shall  participate  in 
matters  which  come  before  the  New 
Board  only  for  the  Umited  purpose  of 
considering  a  capital  investment  or 
other  transactions  exceeding  $500,000 
and  carrying  out  Consol's 
responsibiUties  under  this  Agreement  or 
the  Consent  Order,  Except  as  permitted 
by  this  Agreement,  such  Director  shall 
not  participate  in  any  matter,  or  attempt 
to  influence  the  votes  of  the  other 
directors  with  respect  to  matters  that 
would  involve  a  conflict  of  interest  if 
Consol  and  Curtis  Bay  were  separate 
and  independent  entities  Meetings  of 
the  New  Board  during  the  term  of  this 
Agreement  shall  be  stenographically 
transcribed  and  the  transcr.pts  retained 
for  two  (2)  years  after  the  termination  of 
this  Agreement, 

J.  Any  Consol  employee  who  obtains 
or  may  obtain  confidential  information 
under  this  Agreement  shall  enter  a 
confidentiality  agreement  prohibiting 
disclosure  of  confidential  information 
until  the  day  after  the  divestiture 


required  bv  the  Consent  Order  have 
been  com.pleted. 

k.  All  earnings  and  profits  of  Curtis 
Bay  shall  be  retained  separately  in  or  on 
behalf  of  Curtis  Bay.  If  necessary, 
Consol  shall  provide  Curtis  Bay  with 
sufficient  working  capital  to  operate  at 
the  current  rf.te  of  operation. 

1,  Should  tne  Federal  Trade 
Com.  miss  ion  seek  in  any  proceeding  to 
comipel  Consvol  (meaning  here  and 
hereinafter  Consol  uncluding  Curtis  Bay) 
to  divest  itself  of  Curtis  Bay  or  to 
compel  Consc]  to  divest  any  assets  or 
businesses  of  Curtis  Bay  that  it  may 
hold,  or  to  seek  any  other  injunctive  or 
equitable  reUef,  Consol  shall  not  raise 
any  objection  based  upon  the  expiration 
cf  the  appUcable  Hart.-Scott-Rodino 
Antitrust  Im.provements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  .Acquisition.  Consol 
also  waives  all  rights  to  contest  the 
validity  of  this  Agreement. 

4.  For  the  purpose  of  determining  or 
secunng  compliance  with  this 
Agreement,  subiect  to  any  legally 
recognized  pnviiege,  and  upon  wTitten 
request  with  reasonable  notice  to  Consol 
made  to  its  principal  office,  Consol  shall 
permat  any  duly  authorized 
representative  or  representatives  of  the 
Comjnission; 

a  Access  during  the  office  hours  of 
Consol  a-id  m  the  presence  of  counsel 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  doctmients  in  the 
possession  or  under  the  control  of 
Consol  relating  to  compUance  with  this 
Agreement, 

D.  Upon  five  (5)  days  notice  to  Consol. 
and  without  restraint  or  interference 
from  it,  to  interview  officers  or 
employees  of  Consol,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

5.  This  agreem.ent  shall  not  be  binding 
until  approved  by  the  Commission. 

.\nalysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
(Commission)  has  accepted  subject  to 
final  approved,  an  Agreement 
Containing  Consent  Order  from  Consol, 
Inc.  (Consol). 

The  proposed  Consent  Order  (Order) 
has  been  placed  on  the  public  record  for 
sixty  (60J  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
wall  become  part  of  the  pubUc  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement's  or  make  final  the 
Agreement  proposed  Order. 
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The  Commission's  investigation  of 
this  matter  concerned  Consol's 
proposed  acquisition  of  100%  of  the 
voting  securities  of  Island  Creek  Coal, 
Inc.  (Island  Creek),  a  subsidiary  of 
Occidental  Petroleum  Corporation.  Both 
Consol  and  Island  Creek  own  and 
operate  coal  exporting  terminals  in  the 
Port  of  Baltimore,  Maryland,  and  are 
direct  and  substantial  competitors  with 
respect  to  coal  exporting  terminal 
services. 

The  Commission  has  reason  to  believe 
that  Consol's  acquisition  of  Island  Creek 
would  substantially  lessen  competition 
in  Baltimore's  coal  export  terminal 
services  market.  This  market  consists  of 
receiving  coal  on  rail  cars,  unloading 
those  rail  cars,  storing  coal,  blending  of 
coals,  and  loading  of  coal  onto  deep 
draft  seagoing  vessels  for  shipment  to 
foreign  countries.  The  proposed 
a-quisiticn  would  be  in  violation  of 
section  7  of  the  Clayton  Act,  as 
c'nended.  15  U.S.C.  18  and  section  5  of 
ihe  FTC  Act.  as  amended.  15  U.S  C.  45. 
The  proposed  Order,  if  issued  by  the 
Commission,  would  settle  the 
Complaint  that  alleges  anlicompetilive 
effects  in  Baltimore's  coal  export 
terminal  services  market. 

Under  the  proposed  Order,  Consol 
would  have  twelve  (12)  months  from  the 
date  the  proposed  Order  becomes  final 
to  divest  the  Curtis  Bay  Company 
t Curtis  Bay),  which  operates  Island 
Creeks's  coal  exporting  terminal 
services  business.  The  divestiture  would 
be  made  only  to  an  acquirer  that 
'■eceives  the  prior  approval  of  the 
Commission.  If  Consol  failed  to  divest 
Curtis  Bay  to  be  approved  acquirer 
within  twelve  (12)  months  after  the  date 
;he  proposed  Order  becomes  final, 
Consol  would  consent  to  the 
Commission's  appointment  of  a  trustee 
'0  complete  the  divestiture.  Pending 
completion  of  the  divestiture  required 
inder  the  proposed  Order,  Consol 
vould  be  required  to  maintain  the 
•  i ability  and  marketabihty  of  Curtis 
Bay. 

Under  the  terms  of  the  proposed 
Order,  Consol  would  be  required  to 
omply  with  all  the  terms  of  a  Hold 
separate  Agreement  executed  by  Consol 
and  the  Commiss'on,  which  would 
require  Consol  to  hold  Curtis  Bay,  as  it 
-s  presently  constiiuted,  separate  and 
-part  from  Consol.  Consol  would  not  be 
permitted  to  influence  or  exercise  any 
tirection  or  control  over  Curtis  Bay. 
Consol  would  be  required  to  elect  a  new 
,  ."iree-person  board  of  directors  of  Curtis 
Ray  to  oversee  the  present  management 
of  the  company. 

The  proposed  O'der  would  also 
prohibit  Consol.  *^or  a  period  often  (10) 
years  from  the  date  the  proposed  Order 


becomes  final,  fi-om  acquiring,  without 
the  prior  approval  of  the  Commission, 
any  interest  in  any  concern  engaged  in 
export  coal  terminal  services  within  the 
Port  of  Baltimore  or  within  50  miles  of 
the  Port  of  Baltimore. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  Order, 
and  it  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  proposed  Order  or  to  modify  in  any 
way  their  terms. 
Benjamin  I.  Bennan, 
Acting  Secretary. 
[FR  Doc.  93-16657  Filed  7-13-93;  8:45  am] 
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Cooper  "^'^u$*'  es,  '.'^'y     t-=:-:ooscd 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Texas-based 
producer  of  low-voltage  industrial  fuses 
to  license  certain  teclmoiogy  to 
manufacture  the  fuses  and  to  divest  the 
necessary  tooling,  equipment,  and 
machinery  to  the  Comimission-approved 
licensee.  The  consent  agreement  would 
prohibit  the  respondent  from  acquiring, 
without  prior  Commission  approval, 
any  interest  in  any  firm  with  more  than 
S3. 5  million  in  annual  U.S.  sales  of  the 
fuses,  and  would  require  the  company 
to  notify  the  Commission  and  specified 

f)eriod  before  acquiring  any  firm  selling 
oss  than  that  amount  of  fuses. 
DATES:  Comments  must  be  received  on 
or  before  September  13, 1993. 
ADDRESSES;  Ccm.ments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
room  159,  6tb  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:       ' 
Howard  Morse  FTC/H-394, 
Washington.  DC  20580.  (202)  326-2949. 
SUPPLEMENTARY  !n>  Ccmat,0N:  Pursuant 
to  section  6(f)  oi  Uic  reueral  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 


by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  PubUc  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Cooper  (U.K.)  Limited,  an 
indirect  wholly-owned  subsidiary  of 
Cooper  Industries,  Inc.  ("proposed 
respondent"),  of  the  voting  securities  of 
the  Fusegear  Group  of  BTR  pic, 
including  Brush  Fuses,  Inc.  and  Hawker 
Fusegear  Limited,  and  it  now  appearing 
that  proposed  respondent  is  willing  to 
enter  into  an  Agreement  Containing 
Consent  Order  ("Agreement")  to  divest 
certain  assets,  to  make  available  through 
license  certain  technology  and  know- 
how,  to  cease  and  desist  from  certain 
acts,  and  to  provide  for  certain  other 
reUef, 

It  is  hereby  agreed  by  and  between 
propqped  respondent,  by  its  duly 
authorized  officer  and  its  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Cooper 
Industries,  Inc.  is  a  corporation 
organized  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Ohio,  with  its  principal  executive 
offices  located  at  1001  Fannin,  suite 
4000.  Houston,  Texas  77002. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  tne 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vahdity  of  the  order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  Complaint  contemplated  hereby,  will 
be  placed  on  the  public  record  for  a 
penod  of  sixty  (60)  days  and 
information  with  respect  thereto 
pubhcly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  Agreement  and  so 
notify  the  proposed  respondent,  in 
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which  event  it  will  take  such  action  as 
it  may  consider  appropriate,  or  issue 
and  serve  its  Complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
Complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission,  the 
Commission  may,  without  further  notice 
to  proposed  respondent,  (1)  issue  a 
Complaint  corresponding  in  form  and 
substance  to  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  hcense  certain 
technology,  to  divest  certain  assets,  and 
to  cease  and  desist,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  tii#B 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  Complaint  and  decision 
containing  the  agreed-to  Order  to 
proposed  respondent's  address  as  stated 
in  this  Agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  constriing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  may  be  used  to  vary  or  contradict 
the  terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  comphed 
with  the  Order.  Proposed  respondent 
further  imderstands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

Order  I 


It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Cooper"  or  "Respondent"  means 
Cooper  Industries,  Inc.,  its  directors, 
officers,  employees,  agents  and 


representatives,  its  predecessors, 
successors,  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  Cooper  Industries,  Inc.  controls, 
directly  or  indirectly,  and  their 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

B.  "BTR"  means  BTR  pic,  its 
directors,  officers,  employees,  agents 
and  representatives,  its  predecessors, 
successors,  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  BTR  pic  controls,  directly  or 
indirectly,  and  their  directors,  officers, 
employees,  agents  and  representatives, 
ana  their  respective  successors  and 
assigns. 

C.  "Brush"  means  Brush  Fuses  Inc., 
its  directors,  officers,  employees,  agents 
and  representatives,  its  predecessors, 
successors,  assigns,  subsidiaries, 
divisions,  and  any  other  corporations, 
partnerships,  joint  ventures,  companies 
and  affiliates  that  Brush  Fuses  Inc. 
controls,  directly  or  indirectly,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

D.  "Fusegear  Group  of  BTR   means 
Brush  Fuses  Inc.,  Connectron  Inc.,  and 
Hawker  Fusegear  Limited. 

E.  "Acquisition"  means  the 
acquisition  by  Cooper  from  BTR  of  the 
voting  securities  of  the  Fusegear  Group 
of  BTR. 

F.  "Low  Voltage  Industrial  Fuses" 
means  U.L.  Usted  and  recognized 
protective  devices  that  protect  circuits 
of  600  volts  or  less,  that  open  by  the 
melting  of  a  ciurent  sensitive  element 
during  specified  overcurrent  conditions, 
manufactured  by  or  for  Brush  during  the 
past  three  (3)  years  and  which  consist  of 
the  following  fuses:  RK5  time  delay, 
RKl  time  delay,  L  fast  acting,  L  time 
delay,  RKl  fast  acting,  J  fast  acting,  K5 
fast  acting,  H  non  delay,  T  fast  acting, 
cc  fast  acting,  midget  time  delay,  midget 
fast  acting,  cable  limiters,  lift  truck  fuses 
and  welder  limiters.  Low  Voltage 
Industrial  Fuses  do  not  include  fuses 
that  are  used  to  protect  semiconductors 
from  excess  current. 

G.  "Relevant  Product"  means  U.L. 
Usted  and  recognized  protective  devices 
that  protect  circiiits  of  600  volts  or  less, 
that  open  by  the  melting  of  a  current 
sensitive  element  during  specified 
overcurrent  conditions,  and  which 
consist  of  the  following  fuses:  RK5  time 
delay,  RKl  time  delay,  L  time  delay,  L 
fast  acting,  RKl  fast  acting,  J  fast  acting, 
k5  fast  acting,  H  non  delay,  T  fast  acting, 
cc  fast  acting,  midget  time  delay,  midget 
fast  acting,  cable  limiters,  lift  truck  fuses 
and  welder  limiters.  The  term  "Relevant 


Product"  does  not  include  fuses  that  axe 
used  to  protect  semiconductors  from 
excess  current. 

H.  "Commission"  means  the  Federal 
Trade  Commission. 

I.  "U.L."  means  Underwriters 
Laboratories,  Inc. 

J.  "Brush  Assets"  means: 

1.  All  Brush  tooling,  dies,  and  molds 
used  prior  to  the  Acquisition  to 
manufacture  Low  Voltags  Industrial 
Fuses; 

2.  All  Brush  machinery  and 
equipment  used  prior  to  the  Acquisition 
to  manufactiire  Low  Voltage  Industrial 
Fuses; 

3.  Existing  lists  of  customers 
(including,  but  not  limited  to, 
distributors  and  original  equipment 
manufacturers)  that  purchased  Low 
Vohage  Industrial  Fuses  from  Brush.  To 
the  extent  possible,  such  lists  should 
include  customers'  names,  contact 
persons,  addresses,  and  telephone 
numbers;  and 

.4,  All  current  Brush  promotional 
materials  and  seUing  aids  for  Low 
Voltage  Industrial  Fuses,  except  that 
Cooper  may  delete  from  such  materials 
any  name,  trademark  or  other 
identification  pertaining  to  any 
company  in  the  Fusegear  Group  of  BTR 
pic  including  but  not  limited  to  BTR, 
Hawker  Siddeley,  Hawker  Fusegear 
Limited,  Hawker,  Connectron,  Brush 
Fuses.  Inc.,  Brush  or  other  words  similar 
thereto. 

K.  "Brush's  Low  Voltage  Industrial 
Fuse  Technology  and  Know-how" 
means  all  information,  technology  and 
documentation  owned  or  controlled  by 
Brush,  and  in  existence  prior  to  the 
Acquisition,  used  in  the  design  and 
manufacture  of  Low  Voltage  hidustrial 
Fuses  sold  by  Brush  in  the  United  States 
within  the  last  three  (3)  years, 
including,  but  not  limited  to: 

1.  All  drawings  and  blueprints  used 
in  the  manufacture  of  Low  Voltage 
Industrial  Fuses  (whether  in  hard  copy 
or  computer  readable  formats)  and  any 
other  information  and  documontation 
necessary  to  manufacture  tooling  and 
equipment  used  to  manufacture  Low 
Voltage  Industrial  Fuses  (including  all 
blueprints  and  drawings  for  Low 
Voltage  Industrial  Fuses,  tooling  and 
equipment); 

2.  All  U.L.  documentation  relating  to 
all  Low  Voltage  Industrial  Fuses, 
including,  but  not  Umited  to,  (a)  all 
documentation  relating  to  U.L. 
applications,  test  procedures  and 
instructions  used  to  obtain  and  maintain 
U.L.  recognition,  listing,  approval,  or 
classification  for  each  Low  Voltage 
Industrial  Fuse,  and  (b)  all 
documentation  relating  to  the  design, 
production,  assembly  methods. 
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processes  and  systems  used  for  a.i  Low 
Voltage  Industrial  Fuses  that  have 
received  U.L.  recognition,  listing 
approval,  or  classification; 

3.  Brush's  right  to  access  from  U.L. 
and  to  use  any  and  all  information  in 
the  custody  of  U.L.  related  to  the 
recognition,  listing,  approval,  or 
classification  of  Low  Voltage  Industrial 
Fuses; 

4.  All  bills  of  materials,  routings  for 
assembly,  production  and  product 
documentation  and  descriptions, 
specifications,  patents,  trade  secrets, 
and  all  documentation  and  information 
relating  to  the  design,  production, 
assembly  methods,  processes  and 
systems  used  to  manufacture  Low 
Voltage  Industjial  Fuses; 

5.  All  other  information  and 
documenta^on  relating  to  the  design 
and  manufacture  of  Low  Voltage 
Industrial  Fuses. 

L.  "License"  means  a  perpetual 
hcense,  without  any  obligation  to  pay 
royalties,  at  no  minimum  price,  of  the 
right  to  obtain  and  use  Brush's  Low 
Voltage  Industrial  Fuses  Technology 
and  Know-how  to  manufacture  any  and 
all  types  of  Low  Voltage  Industrial 
Fuses  that  have  been  manufactured  by 
or  for  Brush  and  sold  in  the  United 
States  within  the  last  three  years. 
Nothing  in  this  definition  shall  preclude 
Cooper  from  seeking  payment  for  the 
license,  consistent  with  its  absolute 
obligation  to  grant  a  Ucense  pursuant  to 
Paragraph  III  of  the  Order. 

It  is  further  ordered  that  within  twelve 
(12)  months  after  the  date  on  which  this 
Order  becomes  final.  Cooper  shall 
divest,  absolutely  and  in  good  faith,  the 
Brush  Assets  to  the  licensee  to  whom 
the  License  is  granted  pursuant  to 
Paragraph  III  of  this  Order  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  is  to  remedy 
the  lessening  of  competition  resulting 
from  the  Acquisition  as  alleged  in  the 
Commission's  Complaint  and  to  assist 
the  licensee  to  manufacture,  distribute 
and  sell  a  full  line  of  the  Relevant 
Product.  Cooper  may  incorporate 
tooling,  machinery-  and  equipment 
contained  in  the  Brush  Assets  into  its 
rnanufacturing  operations,  provided, 
however,  that  if  Cooper  elects  to 
ncorporate  any  such  tooling,  equipment 
a'ld  machinery  into  its  manufacturing 
operations,  Cooper  shall  divest 
comparable  tooling,  machinery  and 
equipment  in  order  to  discharge  its 
obligations  under  this  Paragraph.  In  the 
event  that  the  licensee  approved  under 
Paragraph  III  chooses  not  to  acquire  the 
Brush  Assets,  or  acquire  any  part 


thereof,  Cooper  shall  not  be  required  to 
divest  such  assets  Nothing  in  this  Order 
shall  require  Cooper  to  provide  the 
licensee  with  any  right  to  use  or  display 
in  any  ^hion  any  name,  tradename  or 
trademark,  of  any  company  within  the 
Fusegear  Group  of  BTR  pic  including 
BTR,  Hawker  Siddeley,  Hawker 
Fusegear  Ltd.,  Hawker,  Connectron, 
Brush  Fuses,  Inc.  or  Brush  or  any  word 
similar  thereto. 

ni 

It  is  further  ordered  that: 

A.  Within  twelve  (12)  months  after 
the  date  on  which  this  Order  becomes 
final.  Respondent  shall  grant  a  License. 
Respondent  shall  grant  the  License  only 
to  a  licensee  that  receives  the  prior 
approval  of  the  Commission  and  only 
pursuant  to  a  hcensing  agreement  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
License  is  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  Complaint  and  to  enable 
the  Licensee  to  manufacture,  distribute 
and  sell  a  full  line  of  the  Relevant 
Product. 

B.  For  a  period  not  to  exceed  twelve 
(12)  months  from  the  date  on  which  the 
licensee  is  approved  by  the 
Commission,  Cooper  shall  make 
available  to  the  licensee,  at  no  cost  to 
the  licensee,  qualified  Brush  or  Cooper 
personnel  (including,  but  not  Umited  to, 
former  Brush  personnel  employed  by  or 
under  contract  to  Cooper),  assistance, 
cooperation,  and  technical  support  as 
the  licensee  reasonably  needs,  in  order 
(l)  to  obtain  U.L.  recognitions,  listings, 
approvals,  or  classifications  (including 
all  necessary  transfers  of  U.L. 
recognitions,  listings,  approvals,  and 
classifications)  for  Low  Voltage 
Industrial  Fuses  and  (2)  to  manufacture 
the  licensed  Low  Voltage  Industrial 
Fuses. 

IV 

It  is  further  ordered  that,  pending 
divestiture  of  the  Brush  Assets  and 
pending  granting  the  License,  Cooper 
shall  take  such  action  as  is  necessary  to 
maintain  the  Brush  Assets  in  good 
repair  and  to  preserve  Brush's  Low 
Voltage  Industrial  Fuse  Technology  and 
Know-how  and  shall  not  cause  or 
permit  any  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
those  assets,  except  for  ordinary  wear 
and  tear  in  the  ordinary  course  of 
business. 


/( is  further  ordered  that,  for  purposes 
of  protecting  interim  competition 
pending  the  introduction  of  Low 


Voltage  Industrial  Fuses  manufactured 
by  the  Ucensee  under  the  License 
pursuant  to  Paragraph  HI  of  this  Order, 
including  the  Ucensee's  receipt  of  all  the 
necessary  U.L.  recognitions,  listings, 
approvals,  and  classifications  required 
to  manufacture  and  sell  Low  Voltage 
Industrial  Fuses,  Respondent  shall,  for  a 
period  of  twelve  (12)  months  after  the 
License  is  granted  pursuant  to 
Paragraph  III  of  this  Order,  offer  the 
licensed  Low  Voltage  Industrial  Fuses  to 
the  hcensee  at  Brush's  most  favorable 
distributor  price  available  at  the  time  of 
the  Acquisition,  including  all  Brush 
program  pricing  and  benefits  available 
at  the  time  of  the  Acquisition.  Provided. 
however,  that  Respondent  shall  not  be 
obligated  to  supply  the  hcensee  in 
excess  of  one  hundred  fifty  percent 
(150%)  of  Brush's  sales  of  said  product 
in  1992.  In  the  event  that  Cooper  closes 
Brush's  Nogales,  Mexico  manufacturing 
faciUty  and  Brush  fuses  are  no  longer 
available.  Cooper  shall  provide  the 
licensee  with  comparable  Cooper 
Relevant  Product.  If  the  Ucensee, 
exercising  reasonable  efforts,  fails  to 
secure  the  necessary  U.L  recognitions, 
listings,  approvals,  or  classifications  in 
order  to  manufacture  and  sell  the 
Ucensed  Low  Voltage  Industrial  Fuses 
within  twelve  (12)  months  after  the  date 
on  which  the  licensee  is  approved  by 
the  Commission,  the  requirements  of 
this  Paragraph  shall  be  extended  for  up 
to  an  additional  six  (6)  months  pending 
the  licensee's  receipt  of  such  hstings, 
approvals,  recognitions  and 
classifications. 

VI 

A.  If  Cooper  has  not  fully  complied, 
absolutely  and  in  good  faith,  with 
Paragraphs  II  and  HI  and  of  this  Order 
within  the  time  period  provided  in  such 
Paragraphs,  Cooper  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  grant  the  License  and  divest 
the  Brush  Assets.  In  the  event  the 
Commission  of  the  Attorney  General 
brings  an  action  pursuant  to  section  5(/) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(1),  or  any  other  statute 
enforced  by  the  Commission,  Cooper 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  dvil  penalties  or  any  other 
available  rehef,  including  a  court- 
appointed  tnistee,  for  any  failure  by 
Cooper  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  VI.  A.  of  this  Order,  Coopwr 
shall  consent  to  the  following  terms  and 
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conditions  regarding  the  trustee's 
powers,  duties,  authority,  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Cooper, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  divestitures  and  licensing. 
If  Cooper  has  not  opposed,  in  writing, 
the  selection  of  any  proposed  trustee 
within  ten  (10)  days  after  notice  by  the 
staff  of  the  Commission  to  Cooper  of  the 
identity  of  any  proposed  tnistee,  Cooper 
shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

(2)  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  grant 
the  License  and  divest  the  Brush  Assets, 
and  to  make  any  further  arrangements 
that  may  be  reasonably  necessary  to 
maintain  the  pertinent  assets  in  good 
repair  and  to  preserve  the  Brush  Low 
Voltage  Industnal  Fuse  Technology  and 
Know-how. 

(3)  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  VT.B.(8)  to  grant  the 
License  and  accomplish  the  divestitiire. 
If,  however,  at  the  end  of  the  twelve- 
month period,  the  trustee  has  submitted 
a  plan  of  licensing  and  divestiture  or 
believes  that  the  granting  of  the  License 
and  the  divestiture  can  be  accomphshed 
within  a  reasonable  time,  the  licensing 
and  divestiture  periods  may  be 
extended  by  the  Commission  or,  in  the 
case  of  a  court-eppointed  trustee,  by  the 
court. 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
Brush  Assets,  or  to  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  Cooper  shall 
develop  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the 
trustee.  Cooper  shall  taxe  no  action  to 
interfere  with  or  impede  the  trustee's 
granting  of  the  License  or 
accomplishment  of  the  divestiture.  Any 
delays  in  the  granting  of  the  License  or 
divestiture  caused  by  Coopwr  shall 

ex* end  the  time  for  Ucens^g  and 
divestiture  under  Paragraph  VI.B.(3)  in 
an  amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for  a 
court-appointed  trustee,  bv  the  court. 

(5)  Subject  to  Cooper's  aljsolute  and 
unconditional  obligation  to  divest  at  no 
minimum  pnce  the  trastee  shall  use  his 
or  her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  for 
the  License  and  divestiture.  The  License 
shall  be  granted  and  the  divestiture 
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made  in  the  manner  and  to  tiie  licensee 
as  set  out  in  Paragraphs  n  and  III  of  this 
Order. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Cooper,  on  such  reasonable 
and  customeiry  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  Cooper,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  reasonably 
necessary  to  carry  out  the  trustee's 
duties  and  responsibilities.  The  trastee 
shall  accouni  for  all  monies  derived 
from  the  License  and  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Cooper  and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee  granting  the  License  and 
divesting  the  Brush  Assets. 

(7)  Cooper  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  Uie  performance  of  the 
trusteeship,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabihties, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

(8)  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Cooper  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  License  and  divestiture  required  by 
this  Order. 

(9)  If  the  trustee  ceases  to  act  or  foils 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  VI.A.  of  this 
Order. 

(10)  The  Commission  or,  in  tne  case 
of  a  court -appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to  grant  the 
License  and  aoxmplish  the  divestiture 
required  by  this  Order. 


tllj  The  trustee  snaii  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Brush  Assets. 

(12)  The  trustee  shall  report  in  writing 
to  Cooper  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  grant  the  License  and 
accomplish  divestiture. 

V77 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  after  the 
date  on  which  this  Order  becomes  final, 
Cooper  shall  send  a  copy  of  this  Order 
to  all  current  Brush  customers  who  have 
purchased  $1000.00  or  more  of  Low 
Voltage  Industrial  Fuses  direcllv  from 
Brush  within  the  last  twelve  (12) 
months.  ♦ 

B.  Within  sixty  (60)  days  after  the  date 
en  which  this  Order  becomes  final  and 
every  sixty  (60)  days  thereafter  until 
Cooper  has  fully  complied  with  the 
pro'.isions  of  Paragraphs  n.  III,  IV,  V, 
and  VI  and  the  above  customer 
notification  requirements  of  this  Order. 
Cooper  shall  submit  to  the  Commission 
a  verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  or  has 
complied  with  those  provisions.  Cooper 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
all  substantive  contacts  or  negotiations 
for  the  License  and  divestiture  of  the 
Brush  Assets,  including  the  identities  of 
all  parties  contacted.  Cooper  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning  the 
License  and  divestiture. 

vm 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final.  Cooper  shall  not,  without 
the  prior  approval  of  the  Commission, 
directly  or  indirectly,  through 
subsidiaries,  partnerships,  or  othervdse: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  ncn-corporate,  which 
manufactures  (either  directly  or 
indirectly),  and  sells  the  Relevant 
Product  (other  than  sales  to  subsidiaries 
or  divisions  of  the  concern)  in  or  into 
the  United  States,  vsith  sales  of  three 
and  a  half  (3  5)  million  dollars  or  more 
of  such  products  in  each  of  the  three  (3) 
years  preceding  the  acquisition,  or 

B.  Acquire  aiiy  assets  used  tor.  or 
previously  used  for  (and  stil!  suitable 
for  use  for)  the  manufacture  and  sale  iri 
or  into  the  United  States  of  I'lc-  Reiev.ant 
Product  from  any  concern,  corporate  or 
non-corporate,  with  sales  of  three  and  a 
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half  (3.5j  million  dollars  or  more  of  such 
products  in  each  of  the  three  (3)  years 
preceding  the  acquisition,  except  in  the 
ordinary  course  of  business. 

On  the  anniversary  of  the  date  on 
which  this  Order  becomes  final,  and  on 
every  anniversary  thereafter  for  the 
following  nine  (9)  years.  Cooper  shall 
file  with  the  Commission  a  verified 
written  report  of  its  compliance  with 
this  Paragraph  vm  of  the  Order. 

IX 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  Cooper  shall  not,  without 
providing  advance  written  notification 
to  the  Federal  Trade  Commission, 
directly  or  indirertly,  through 
subsidiaries,  partnerships,  or  otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  which 
manufactures  (either  directly  or 
indirectly)  and  sells  (other  than  sales  to 
subsidiaries  or  divisions  of  the  concern) 
Relevant  Product,  in  or  into  the  United 
States,  with  sales  of  less  than  three  and 
a  half  (3.5)  million  dollars  of  such 
products  in  any  of  the  three  (3)  years 
preceding  the  acquisition;  or 

B.  Acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for)  manufacture  and  sale  in  or 
into  the  United  States  of  Relevant 
Product  fi-om  any  concern,  corporate  or 
non-corporate,  with  sales  of  less  than 
three  and  a  half  (3.5)  million  dollars  of 
such  products  in  any  of  the  three  (3) 
years  preceding  the  acquisition,  except 
in  the  ordinary  course  of  business. 

Said  notification  shall  be  given  on  the 
Notification  and  Report  Form  set  forth 
in  the  appendix  to  part  803  of  title  16 
of  the  Code  of  Federal  Regulations  as 
amended.  Cooper  shall  provide  to  the 
Federal  Trade  Commission,  at  least 
thirty  (30)  days  prior  to  acquiring  any 
such  interest  (hereinafter  referred  to  as 
the  "first  waiting  period"),  both  the 
Notification  and  supplemental 
information  either  in  Cooper's 
possession  or  reasonably  available  to 
Cooper.  Such  supplemental  information 
shall  include  a  copy  of  the  proposed 
acquisition  agreement;  the  names  of  the 
principal  representatives  of  Cooper  and 
of  the  firm  Cooper  desires  to  acquire 
who  negotiated  the  acquisition.  If, 
within  the  first  waiting  period, 
representatives  of  the  Federal  Trade 
Commission  make  a  written  request  for 
additional  information  and  documents. 
Cooper  shall  not  consummate  the 
acquisition  until  twenty  (20)  days  after 
submitting  such  additional  information 
and  documents.  Early  termination  of  the 
waiting  periods  in  this  Paragraph  may 
be  requested  and  where  appropriate. 


granted  in  the  same  manner  as  is 
applicable  under  the  requirements  and 
provisions  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976  (15 
U.S.C.  Section  ISA).  On  the  anniversary 
of  the  date  on  which  this  Order  becomes 
final,  and  on  every  anniversary 
thereafter  for  the  following  nine  (9) 
years,  Cooper  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  this  Paragraph  IX  of 
the  Order. 


It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
comphance  with  this  Order,  and  subject 
to  any  legb'ly  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Cooper,  Cooper  shall  permit 
any  duly  authorized  representatives  of 
the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
corre.spondence,  memoranda  and  other 
records  and  docum.ents  in  the 
possession  or  imder  the  control  of 
Cooper  relating  to  any  matters  contained 
in  this  Order;  and 

B.  Upon  five  (5)  days'  notice  to 
Cooper,  and  without  restraint  or 
interference  from  Cooper,  to  interview 
officers  or  employees  of  Cooper,  who 
may  have  counsel  present,  regarding 
such  matters. 

XI 

It  is  further  ordered  that  Cooper  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  change  in  Cooper 
such  as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor,  the  creation  or  dissolution  of 
domestic  subsidiaries,  or  any  other 
change  that  may  affect  compUance 
obligations  arising  out  of  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
(Commission)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  from  Cooper 
Industries,  Inc.  (Cooper). 

The  proposed  Consent  Order  (Order) 
has  been  placed  on  the  pubhc  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or make  final  the 
Agreement's  proposed  Order. 

The  Commission's  investigation  of 
this  matter  concerned  the  proposed 


acquisition  by  Cooper  Industries,  Inc.  of 
the  voting  securities  of  the  Fusegear 
Group  of  BTR  pic,  including  Brush 
Fuses,  Inc.  (Brush)  and  Hawker 
Fusegear  Limited.  Cooper  and  BTR  are 
direct  and  substantial  competitors  in  the 
manufacture  and  sale  of  low  voltage 
industrial  fuses  in  the  United  States. 

The  Commission  has  reason  to  beUeve 
that  Cooper's  acquisition  of  BTR's 
Fusegear  Group  would  substantially 
lessen  competition  in  the  low  voltage 
industrial  fuse  market,  which  consists  of 
manufacturing  low  voltage  industrial 
fuses  and  selling  them  in  the  United 
States,  in  violation  of  section  7  of  the 
Clayton  Act,  as  amended,  15  US  C.  18, 
and  section  5  of  the  Federal  Trbde 
Commission  Act,  as  amended,  15  U.S.C. 
45.  The  proposed  Order,  if  issued  by  the 
Commission,  would  settle  the 
Complaint  that  alleges  anticompetitive 
effects  in  the  United  States  low  voltage 
industrial  fuse  market. 

Under  the  terms  of  the  proposed 
Order,  Cooper  shall  grant  to  a 
Commission-approved  ficensee  the  right 
to  obtain  and  use  low  voltage  industrial 
fuse  technology  and  know-how  \is°id  by 
or  for  Brush  to  manufacture  low  voltage 
industrial  fuses  sold  in  the  United 
States.  Cooper  must  issue  the  license  at 
no  minimum  price  and  without  any 
obligation  to  pay  royalties.  Additionally, 
Cooper  must  transfer  information  to  the 
licensee  relating  to  Underwriters 
Laboratories  (U.L.)  approval  for  each 
licensed  low  voltage  industrial  fuse. 
Cooper  must  also  give  the  Ucensee 
access  to  Brush  personnel  for  12  months 
to  assist  the  licensee  in  the  manufacture 
of  the  hcensed  low  voltage  industrial 
fuses. 

The  proposed  Order  also  requires 
Cooper  to  divest  Brush's  tooling, 
equipment,  and  machinery,  as  well  as 
customer  fists  and  promotional 
materials,  to  the  Commission-approved 
licensee.  Cooper  is  not  required  to 
divest  any  Brush  tooUng,  equipment, 
machinery  or  assets  that  the  licensee 
chooses  not  to  acquire. 

Cooper  is  also  required  to  offer  low 
voltage  industrial  fiises  to  the  licensee, 
at  favorable  prices,  during  the  period 
between  the  granting  of  the  license  and 
the  licensee's  introduction  to  the  market 
of  the  low  voltage  industrial  fuses  it 
manufactures  pursuant  to  the  license. 
This  provision  of  the  proposed  Order  is 
designed  to  remedy  the  loss  of  interim 
competition  that  may  result  between  the 
time  of  the  proposed  acquisition  and  the 
introduction  of  the  ficensee's  own  low 
voltage  industrial  fuses. 

Cooper  would  have  twelve  (12) 
months  from  the  date  the  proposed 
Order  becomes  final  to  grant  a  Ucense  to 
a  Conunission-approved  licensee  and  to 
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accorrplish  the  ■i.-.'es'.i'ura  required 
under  the  Order  If  Cooper  ir«s  not 
f'^Hy  corr-plv  with  those  requirements 
within  twelve  (12)  months.  Cooper 
consents  to  the  Commission's 
appointment  of  a  trustee  to  complete  the 
divestiture  and  grant  the  license 
pursuant  to  the  proposed  Order. 
Pending  completion  of  the  ordered 
1, censure  and  divestiture  of  Brush 
assets  Cooper  would  be  required  to 
maintiir.  the  -.  Ki.-ulity  and  marketability 
cf  the  asse's  '  ■  ■ 
techn.iloc.-  a:, 
licensed. 

In  addition,  the  proposed  Order 
reqiiires  Cooper  to  send  to  Brush 
customers  copies  of  the  Order  which 
would  notify  them  that  a  new  supplier 
cf  Brush  products  will  be  entering  the 
low  voltage  industrial  fuse  market. 

The  proposed  Order  would  also 
prohibit  Cooper,  for  a  period  of  ten  (10) 
)  ears  from  the  date  the  proposed  Order 
becomes  final,  from  acquiring,  without 
the  prior  approval  of  the  Commission. 
any  interest  in  any  concern  engaged  in 
the  manufacture  of  low  voltage 
industrial  fuses  for  sale  in  the  United 
States  with  sales  of  S3. 5  million  or 
more.  The  proposed  Order  also  provides 
for  notice  and  filing  in  the  form 
-  pacified  in  the  Hart-Scott-Rodino  Act 
for  acquisitions  of  firms  with  low 
voltage  industrial  fuse  sales  of  less  than 
^S.S  million. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  Order, 
and  it  is  not  intended  to  constitute  an 
official  interpretation  of  the  Agreement 
and  proposed  Order  or  to  modify  their 
terms  in  any  way. 
Benjamin  I.  Berman, 
Acting  Secretary. 
'FR  Doc.  93-15658  Filed  7-13-93;  8;45  am) 
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ir-perial  C^'.emica!  '■idus'r'as  PLC,  et 
ai,-  Prt)oo?9d  Consent  Agreef^'t;'"'  With 
Analysis  To  Aid  Pub'^c  Ci-^r^e- 1 

AGENC''  Federal  Trade  Commission. 
action;  Proposed  consent  agreement. 

SbMMARY:  In  settlement  of  alleged 
v.c.at.-;.s  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Conmiission  approval,  would  allow, 
among  other  things,  the  respondents  to 
proceed  with  the  proposed  acquisition 
cf  certam  DuPont  assets,  but  it  would 


require  the  respondents  to  divest  a 
predetermined  aery  lie- plastic 
manufacturing  capacity  by  selling  one  of 
their  U.S.  plants  to  a  Commission- 
approved  purchaser.  In  addition,  if  the 
divestiture  is  not  accomplished  in  the 
specified  time-frame,  the  respondents 
would  agree  to  a  Commission-appointed 
trustee  to  complete  the  transaction. 
DATtS:  Comments  must  be  received  on 

-  •  .'fore  September  13,  1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6lh  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Newborn.  FTC/S-2308. 
Washington,  DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 
In  the  mattpr  of  Imperial  Chemical 
Industries  PLC,  a  corporation;  ICl  Americas 
Inc.,  a  corporation;  and  IG  Acrylics  Inc..  a 
corporation.  File  No.  921-0099. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  of  assets  by  Imperial 
Chemical  Industries  PLC,  IQ  Americas 
Inc.,  ICI  Acrylics  Inc.  (collectively 
"ICI")  from  E.I.  du  Pont  de  Nemours 
and  Company  (hereinafter  "Du  Pont"), 
which  acquisition  is  more  fully 
described  at  paragraph  I.(A)  below,  and 
it  now  appearing  that  IQ  is  wiling  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  to 
cease  and  desist  from  certain  acts. 

It  is  hereby  agreed  by  and  between 
ICI,  by  its  duly  authorized  officers,  and 
its  attorney,  and  counsel  for  the 
Commission  that: 

1.  Proposed  respondent  Imperial 
Chemical  Industries  PLC  is  a  public 
limited  company  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  The  United  Kingdom, 
with  its  principal  office  and  place  of 
business  at  9  Millbank,  London, 
England. 


2.  Proposed  respondent  ICI  .Americas 
Inc.  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  and  place  of 
business  at  Concord  Pike  and  New 
Murphy  Road,  Wilmington.  Delaware. 

3.  Proposed  respondent  ICI  Acryhcs 
Inc.  IS  a  cnrporntion  organized,  existing 
and  domg  busmess  under  and  by  virtue 
of  the  laws  of  the  State  of  Missouri,  vn\h 
its  principal  office  and  place  of  business 
at  10091  Manchester  Road.  St.  Louis, 
Missouri. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

5.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
vahdity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

6.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  the 
Commission  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  dees  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  attached 
hereto  and  its  decision  containing  the 
following  Order  to  divest  arid  'o  cease 


[  i'(Jt-Ta'!   Rt",i,stPr   ' 

and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  divest  and  to  cease 
and  desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

9.  If  this  agreement  is  accepted  by  the 
Commission,  the  Commission  shall  not 
seek  a  temporary  restraining  order, 
preliminary  injunction,  or  permanent 
injunction  with  respect  to  ihe 
Acquisition,  provided,  hovk'ever,  that 
nothing  contained  in  this  agreement 
shall  bar  the  Commission  from  further 
investigation  of  the  Acquisition  or  from 
issuing  an  administrative  complaint 
ccaceming  the  acquisition  by  IQ  of  Ehi 
Font's  MMA  properties,  businesses  and 
other  assets  or  from  seeking  judicial 
relief  to  enforce  the  Order,  from  seeking 
judicial  relief  to  enforce  the  Agreement 
to  Hold  Separate,  from  seeking  judicial 
relief  to  enforce  any  order  arising  from 
any  administrative  proceeding,  or,  in 
the  event  that  the  Commission 
determines  to  withdraw  its  acceptance 
of  the  Consent  Order,  from  seekiiig 
judicial  relief  to  extend  the  Agreement 
to  Hold  Separate. 

10.  Proposed  respondents  have  each 
read  the  draft  of  complaint  and  Order 
contemplated  hereby.  Proposed 
respondents  each  understand  that  once 
the  Order  has  become  final,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  Order.  Proposed 
respondents  each  further  understand 
that  they  may  be  liable  for  civil 
penalties  in  the  amount  provided  by  law 
for  each  violation  of  the  Order  after  it 
becomes  final. 


As  used  in  this  Order,  the  following 
definitions  shall  apply: 

(A)  "Acquisition"  means  the  Letter  of 
Intent  entered  into  on  April  23, 1992,  by 
which  la  agreed  to  acquire  and  Du  Pont 
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agreed  to  convey  certain  rights  and 
interests  in,  and  title  to,  certain  of  the 
properties,  businesses  and  other  assets 
of  Du  Pont. 

(B)  "la"  means  Imperial  Chemical 
Industries  PLC,  IQ  Americas  Inc.,  and 
ICl  Acrylics  Inc.,  all  of  their 
predecessors,  all  subsidiaries,  divisions, 
groups  and  affiUates  (including  the 
Properties  to  Be  Divested  as  hereinafter 
defined)  controlled  by  any  of  the 
foregoing,  all  of  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
foregoing. 

(C)  "Control"  means  control  as 
defined  in  16  CFR  801.1(b). 

(D)  "Du  Pont"  means  E.I.  du  Pont  de 
Nemours  and  Company,  all  of  its 
predecessors,  all  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  any 
of  the  foregoing,  all  of  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
foregoing. 

(E)  "Properties  to  Be  Divested"  means 
all  Assets  and  Businesses  at  any  one  of 
the  following  facilities  in  the  United 
States,  provided  that,  at  the  time  of 
divestiture,  the  facility  shall  have 
PMMA  manufacturing  capacity  of  no 
less  than  30  million  pounds  per  annum 
and  acrylic  sheet  manufacturing 
capacity  of  no  less  than  12  million 
pounds  per  annum: 

1.  Id's  Memphis,  Tennessee,  PMMA 
and  acr>-lic  sheet  manufactiiring  facility; 

2.  ICI's  Olive  Branch,  Mississippi, 
PMXL\  and  acrylic  sheet  manufacturing 
facility;  or 

3.  IQ's  Compton,  California,  PMMA 
manufacturing  faciUty  (excluding,  at 
ICI's  option,  those  tangible  and 
intangible  assets  currently  used  by  IQ 
in  the  research  and  development  of  its 
acrylic  plastics  products  and  not 
required  by  the  acquirer  to  compete  In 
the  manufacture  and  sale  of  PMMA  and 
acrj'lic  sheet)  together  with  the 
Compton  Expansion. 

(F)  "Compton  Expansion"  means  such 
improvements,  additions  and 
expansions  to  IQ's  Compton,  California 
manufacturing  facihty  as  shall 
accomphsh  all  of  the  following: 

1.  Increase  to  no  less  than  30  million 
pounds  per  annum  the  faciUty's 
capacity  for  the  production  of  PMMA; 

2.  Add  to  the  faciUty  capacity  of  no 
less  them  12  million  pounds  per  annum 
to  extrude  acrylic  sheet  by  installation 
of  one  or  more  Raifenhauser  extruders 
hereofore  located  at  Id's  Memphis 
facility  or  by  installation  of  comparable 
extruders  that  would  render  the  acquirer 
competitive  in  the  sale  of  48-inch  by  96- 


inch  acryUc  sheet  to  industrial 
distributors;  and 

3.  Provide  sufficient  feedstock  storage, 
PMMA  storage,  acryhc  sheet  warehouse 
space  and  related  facilities,  as 
appropriate  to  enable  the  Compton  plant 
to  operate  efficiently  at  sustained  levels 
of  output  no  less  than  the  above  stated 
capacities. 

(G)  "Assets  and  Businesses"  include 
but  are  not  limited  to  all  assets, 
properties,  businesses  and  goodwill, 
tangible  and  intangible,  utilized  in  the 
production,  distribution  or  sale  of 
acrylic  plastic  and  acrylic  sheet, 
including,  without  limitation,  the 
following: 

1.  All  plant  facilities,  machinery, 
fixtures,  equipment,  vehicles, 
transportation  and  storage  faciHties, 
furniture,  tools,  suppUes,  stores,  spare 
parts,  and  other  tangible  personal 
property; 

2.  All  oistomer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems,  rights 
to  software,  trademarks,  patents, 
inventions,  trade  secrets,  technology, 
know-how,  specifications,  designs, 
drawings,  processes  and  quality  control 
data: 

3.  Raw  material  and  finished  product 
inventories  and  goods  in  process; 

4.  All  right,  title  and  interest  in  and 
to  real  property,  together  with 
appurtenances,  licenses  and  permits; 

5.  All  right,  title  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (to  the  extent  assignable) 
(together  with  associated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lessors,  personal 
property  lessees,  licensors,  licensees, 
consignors  and  consignees; 

6.  AU  rights  under  warranties  and 
guarantees,  express  or  implied; 

7.  All  separately  maintained,  as  well 
as  relevant  portions  of  net  separately 
maintained  books,  records  and  files;  and 

8.  All  items  of  prepaid  expense. 

(H)  "Commission"  means  the  Federal 
Trade  Commission. 

(I)  "Rohm  and  Haas"  means  Rohm 
and  Haas  Company,  all  of  its 
predecessors,  all  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  any 
of  the  foregoing,  all  of  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
foregoing. 

(J)  "CYRO"  means  CYRO  Industries, 
all  of  its  predecessors,  all  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  any  of  the  foregoing,  all  of 
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iheir  respective  directors.  offi::ers 
employees,  agents,  and  representatives, 
and  the  respective  successors  and 
assigns  of  any  of  the  foregoing 

iKj  "'Polvnier  Technology"  means 
Fclymer  Technology,  Inc  all  of  its 
predecessors,  all  subsidiaries,  divisions, 
j-Gups  and  affiliates  controlled  by  any 
f  tiie  forygoing,  all  of  their  respective 
erectors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
f-jfojj'^'.  n2 

L"j  MM.^    mecins  methyl 
.-.^thacrylate. 

(Mj    P.VL\L\"  means  polymethyl 
nielhacrylate,  a  homopolymer  of  MMA 
or  a  copolymer  containing  more  than 
50%  by  weight  MMA  as  a  constituent 
monomer.  PMM.\  does  not  include 
acrylic  resin  for  use  in  the  manufacture 
of  latex  coatings  or  acrylic  coatings, 

(N)  "Acrylic  sheet"  means  sheet  or 
plate  containing  more  than  50%  by 
v.-eight  MMA  as  produced  by  cell 
casting,  continuous  casting,  extrusion, 
or  continuous  manufacturing. 

(0)  "Acrylic  plastic"  means  PMMA  or 
acryUc  sheet  produced  by  a  continuous- 
casting  manufacturing  process. 

(?)  "MMA  Entrant    means  any  person 
other  than  IQ,  Rohm  and  Haas  or  CYRO 
who  has  commenced  construction  of  a 
faciUty  for  the  manufacture  of  MMA  in 
North  America. 

(Q)  "Capacity"  means  actual 
operating  capacity,  calculated  on  the 
basis  of  a  7-day,  24-hour  operation 
allowing  for  normal  outages  for 
maintenance  and  repair. 

(R)  'Viability  andCompetitiveness" 
of  the  Properties  to  Be  Divested  means 
that  such  properties  are  capable  of 
operating  independently  of  ICI  at  an 
annual  output  of  at  least  30  million 
pounds  of  acrylic  plastic  and  at  least  12 
million  pounds  of  acrylic  sheet  and  are 
capable  of  functioning  independently 
and  com;petitively  in  the  acrylic  plastic 
business  and  the  acrylic  sheet  business. 


It  IS  ordered  ihat: 

(AJ  Within  fifteen  (15)  months  of  the 
nate  of  this  Order  becomes  final,  IQ 
snail  divest,  absolutely  and  in  good 
faith,  the  Properties  to  Be  Divested  to  an 
acquirer  that  intends  to  operate  the 
•dcilities  at  or  near  capacity  and  shall 
QiSo  divest  such  additional  ancillary 
.Assets  and  Businesses  and  effect  such 
arrangem.ents  that  are  necessary  to 
3ss-xre  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested  Frovi  Jed.  however,  that  if  IQ 
elects  to  dives:  the  ParaKraph  I.  (E)3. 
Properties  to  Be  D. vested,  IQ  shall, 
pnor  to  such  divestiture,  have  either  i) 
comp'et'^d  the  Compton  Expansion,  or 


ii)  made  such  progress  toward  the 
completion  of  the  Compton  Expansion 
that  the  Commission  determines  that  the 
expansion  will  be  completed  without 
undue  delay,  in  which  case  the  contract 
between  ICI  and  the  acquirer  shall 
contain  a  provision  to  that  effect. 

(B)  ICI  shall  comply  with  all  terms  of 
the  Agreement  to  Hold  Separate, 
attached  to  this  Order  and  made  a  part 
hereof  as  Appendix  I.  Said  Agreement 
shall  continue  in  effect  until  such  time 
as  ICI  has  divested  all  the  Properties  to 
Be  Divested  or  until  such  other  time  as 
the  Agreement  to  Hold  Separate 
provides. 

(C)  ICI  shall  divest  the  Properties  to 
Be  Dfivested  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  IQ  shall  demonstrate  the 
Viability  and  Competitiveness  of  the 
Properties  to  Be  Divested  in  its 
appUcation  for  approval  of  a  proposed 
divestiture.  The  purpose  of  the 
divestiture  of  the  Properties  to  Be 
Divested  is  (1)  to  ensure  the 
continuation  of  the  assets  as  ongoing, 
viable  businesses  engaged  in  the 
manufacture  and  sale  of  acryUc  plastic 
and  acryUc  sheet  at  or  near  capacity, 
and  (2)  to  remedy  any  lessening  of 
competition  in  the  acrylic  plastic  market 
resulting  from  the  Acquisition  as  alleged 
in  the  Commission's  complaint. 

(D)  la  shall  take  such  action  as  is 
necessary  to  maintain  the  ViabiUty  and 
Competitiveness  and  the  marketability 
of  the  Properties  to  Be  Divested  and 
shall  not  cause  or  permit  the 
destruction,  removal  or  impairment  of 
the  Properties  to  Be  Divested  except  i) 
in  the  ordinary  course  of  business  ii)  for 
ordinary  wear  and  tear,  and  iii)  to  the 
extent  necessary  a)  to  implement  IQ's 
plans  already  in  place  to  move  certain 
acrylic  sheet  assets  from  its  Memphis 
faciUty  to  its  OUve  Branch  facility,  or  b) 
to  move  from  its  Compton  facility  to 
another  one  of  its  facilities  the  tangible 
and  intangible  assets  currently  used  by 
la  in  the  research  and  development  of 
its  acryUc  plastic  products. 

m. 

It  is  further  ordered  that,  for  a  period 
of  eighteen  (18)  months  foUowing  the 
divestiture  of  the  Properties  to  Be 
Divested,  IQ  shall  provide  to  the 
acquirer  as  requested  by  the  acquirer,  at 
no  cost  to  the  acquirer,  such  rights  to 
technology,  know-how,  and  technical 
assistance  regarding  PMMA  and  acryUc 
sheet  process  and  applications 
technology  as  may  be  necessary  for  the 
acquirer  of  the  Properties  to  Be  Divested 
to  utiUze  the  Properties  to  Be  Divested 
and  to  ensure  the  continuation  of  the 


assets  as  ongoing,  viable  businesses 
capable  of  operating  at  or  near  capacity. 
Provided,  however,  ICI  may,  pursuant  to 
its  divestiture  agreement  with  the 
acquirer,  require  that  the  acquirer 
reimburse  ICI  at  a  reasonable  hourly 
rate,  not  to  exceed  IQs  actual  hourly 
expense  for  employment  of  such 
personnel,  for  consultation  and 
instruction  provided  by  ICI  personnel  to 
the  acquirer. 

IV. 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  of  the 
divestiture  required  by  this  Order,  ICI 
shall,  at  the  request  of  the  acquirer  of 
the  Properties  to  Be  Divested,  contract 
with  such  acquirer  to  supply  MMA  to 
the  acquirer,  in  such  quantities  as  the 
acquirer  may  request  for  use  in  the 
Properties  to  Be  Divested,  subject  only 
to  the  capacity  constraints  of  ICI's  MMA 
production  facilities  in  the  United 
States  and  preexisting  contractual 
obligations  to  third  parties.  The  price, 
terms,  and  conditions  at  which  ICI  shall 
supply  MMA  to  such  acquirer  of  the 
Properties  to  Be  Divested  shall  be  no 
less  favorable  to  the  acquirer  than  the 
price,  terms,  and  conditions  at  which 
IQ  supplies  MMA  to  any  other  person 
engaged  in  the  manufacture  of  acryUc 
plastics  or  acrylic  sheet  in  the  United 
States,  including  its  territories  and 
possessions. 

V. 

It  is  further  ordered  that, 
notwithstanding  any  pro\'ision  to  the 
contrary,  in  any  contract  between  ICI 
and  the  acqmrer  of  the  Properties  to  Be 
Divested,  for  a  period  commencing  four 
(4)  years  after  the  date  of  the  divestiture 
required  by  this  Order,  and  continuing 
for  six  (6)  years,  IQ  shall  permit  the 
acquirer,  vdthout  penalty  or  forfeiture  of 
any  kind,  to  purchase  or  otherwise 
receive  any  or  all  of  its  MMA 
requirements  in  the  United  States, 
including  its  territories  and  possessions, 
from  any  MMA  Entrant;  and,  to  the 
extent  of  any  such  purchases  or  receipts 
of  MMA  by  the  acquirer,  IQ  shall 
relieve  the  acquirer  of  any  contractual 
obligation  to  purchase  such  quantities  of 
MMA  from  IQ. 

VI. 

It  is  further  ordered  that  IQ  shall 

relinquish  its  right  to  require  that 
Polymer  Technology  obtain  IQ's 
consent  before  granting  any  license  for 
use  m  the  United  States,  including  its 
territories  and  possessions,  of  the 
Project  Technology,  as  defined  in  the 
agreement  between  Polvmer  Technology 
and  K-S-H,  Inc.  aated  October  5, 1979. 
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It  is  further  ordered  that; 

(A)  If  la  has  not  divested,  absolutely 
and  in  good  faith  and  with  the 
Commission's  approval,  the  Properties 
to  Be  Divested  within  fifteen  (15) 
months  of  the  date  this  Order  becomes 
final,  la  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  Properties  to  Be 
Divested  and  also  to  divest  such 
additional  ancillary  Assets  and 
Businesses  and  to  effect  such 
arrangements  that  are  necessary  to 
assure  the  ViabiUty  and 
Competitiveness  of  the  Properties  to  Be 
Divested.  In  the  event  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  Section  5(1]  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45(1), 
or  any  other  statute  enforced  by  the 
Commission,  ICI  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
rehef  available  to  it.  including  a  court- 
appointed  trustee,  pursuant  to  Section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  ICI  to 
comply  with  this  Order. 

(B)  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  Vn.(A)  of  this  order,  IQ  shall 
consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  authorities,  duties  and 
responsibilities: 

1.  The  Commission  shall  select  the 
Lrastee,  subject  to  the  consent  of  ICI, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2  The  trustee  shall,  subject  to  the 
pnor  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
divest  any  of  the  Properties  to  Be 
Divested  and  to  divest  such  additional 
ancillary  Assets  and  Businesses  of  ICI 
and  to  effect  the  additional  obUgations 
set  out  in  Paragraph  n.(A)  of  this  Order. 
The  triLstee  shall  additionally  have  the 
authority  to  divest  such  additional 
assets  of  ICI  in  the  United  States  as  the 
trjste^  and  the  Commission  determine 
!s  ne<:essary'  to  assure  the  ViabiUty  and 
Competmveness  of  the  Properties  to  Be 
Divested  and  to  corr.ply  with  the 
purpose  of  the  Order  as  stated  in 
Paragraph  IT  ;C! 

3.  The  tras*e»-  shall  have  eigiUmin  (18) 
months  from  the  date  of  appointment  to 
accomplish  thf  divestiture.  If,  how^-vpr 


at  the  end  of  the  eighteen-month  period 
the  trustee  has  submitted  a  plan  of 
divestiture  or  beheves  that  divestiture 
can  be  accomplished  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission. 
Provided,  however,  the  Commission 
may  only  extend  the  divestiture  period 
two  (2)  times. 

4.  Subject  to  an  appropriate 
confidentiality  agreement,  the  trustee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records  and 
facilities  related  to  all  of  the  Properties 
to  Be  Ehvested.  or  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  IQ  shall  develop 
such  financial  or  other  information  as 
such  trustee  may  reasonably  request  and 
shall  cooperate  with  any  reasonable 
request  of  the  trustee.  ICI  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  Uie 
divestitures.  Any  delays  in  divestiture 
caused  by  ICI  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or  the 
court  for  a  court-appointed  trustee. 

5.  Subject  to  ICI  s  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price,  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  II. (C) 
of  this  Order,  the  trustee  shall  use  his 
or  her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  for 
the  divestiture  of  the  Propyerties  to  Be 
Divested.  The  divestiture  shall  be  made 
in  the  manner  set  out  in  Paragraph  n. 
provided,  however,  if  the  tnistee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity  or  entities,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
tnistee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  IQ  from 
among  those  approved  by  the 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  ICI,  on  such  reasonable  and 
customary  terms  and  conditions  as  the 
Commission  or  a  court  may  set.  Subject 
to  the  consent  of  ICl,  which  consent 
shall  not  be  unreasonably  withheld,  the 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  IQ,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  (all  of  whom  shall  be 
subject  to  appropriate  confidentiahty 
agreements)  as  are  reasonably  necessary 
to  carry  out  the  trustee's  duties  and 
responsibiUties.  The  trustee  shall 
accou.i*  for  all  monies  derived  fi-om  the 
sale  and  all  expenses  incurred.  After 
approval  by  the  Commission  and.  in  the 
ca.se  of  a  court-appointed  trustee,  by  the 


court,  of  the  account  of  the  trustee. 
Including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  ICI  and  the  trustee's  power 
shall  be  terminated.  The  trustees 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Properties  to  Be  Divested. 

7.  Except  in  the  case  of  reckless 
disregard  of  his  or  her  duties  or 
intentional  wrongdoing.  IQ  shall 
indemnify  the  trustee  and  hold  the 
trustee  harmless  against  any  losses, 
claims,  damages,  or  habilities  arising  in 
any  manner  out  of,  or  in  connection 
with,  the  trustee's  duties  imder  this 
Order. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and.  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  ICI  shall  execute  a 
trust  agreement  that  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestiture  required  by  this  Order. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  VII.(A)  of  this 
Order. 

10.  The  Commission  and,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accompUsh  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  op>erate  or 
maintain  the  Properties  to  Be  Divested. 

12.  The  trustee  shall  report  to  the 
Commission  every  sixty  (60)  days 
concerning  the  trustee's  efforts  to 
accomphsh  the  divestiture. 

vm. 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  IQ  has  fully  complied 
with  the  provisions  of  Paragraphs  n  and 
ni  of  this  Order.  ICI  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  and  has  comphed  with  those 
provisions,  including  the  Agreement  to 
Hold  Separate.  ICI  shall  include  in  its 
comphance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  substantive  contacts 
or  negotiations  for  the  divestiture  of  the 
Properties  to  Be  Divested  as  specified  in 
Paragraph  II  of  this  Order,  including  the 
identity  of  all  parties  contacted.  IQ  also 
shall  include  in  its  compUance  reports 
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ccpies  of  all  'ATitton  c-cmmunications  to 
and  from  such  parties,  all  internal 
meinorar.ria,  reports  and 
recommenddt^cr.s  concerning 
divestiture. 

IV 

It  is  further  ordered  that,  for  a  period 
ccmmencing  on  the  date  this  Order 
becomes  finaJ  and  continuing  for  ten 
(10)  years,  IQ  shall  not  acquire,  without 
the  prior  approval  of  the  Commission, 
directly  or  indirectly,  through 
subsidiaries  or  otherwise: 

(A)  Assets  located  in  the  United 
States,  including  its  territories  and 
possessions,  used  for  or  previously  used 
for  (and  still  suitable  for  use  for)  the 
production  of  acrylic  plastic  or  acryhc 
sheet, 

{By  More  than  one  percent  of  the  total 
outstanding  stock  or  share  capital  of.  or 
any  other  interest  in,  any  entity  (other 
than  an  entity  included  within  IQ 
under  Paragraph  I.(B)  of  this  Order  as  of 
ihe  date  the  .Agreement  Conta:r;;r.rf 
Consent  Order  was  signed)  that  owr.s  or 
operates  ass'?ts  located  In  the  United 
States,  including  Its  territories  and 
possessions,  engaged  in  the  production 
of  acrylic  plastic  or  acrylic  sheet. 

Provided,  however,  these  prohibitions 
shall  not  relate  to  the  construction  of 
new  facilities,  the  acquisition  of  new 
equipment,  or  the  acquisition  of  used 
equipment  for  less  than  two  million 
dollars  from  a  single  party  in  a  six- 
month  period. 

A' 

It  is  further  ordered  that,  one  year 
from  the  date  this  Order  becomes  final 
and  annually  for  nine  years  thereafter, 
la  shall  file  with  the  Commission  a 
verified  written  report  of  its  compliance 
with  this  Order. 

XI.  I 

It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
compliance  vsrith  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  IQ,  made  to  its  principal 
office,  Id  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

(A)  Access,  duiring  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
designate  for  copying  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
r  ssess  cr.  or  under  the  control  of  IQ, 
r^iatm^  'o  any  matters  contained  in  this 
Order  and 

■B,  i:pcn  '"r.  '!^'  j=.vs  ^.oticetoia, 
and  w.:hnL'  '-stra'.n'  or  .n'erference 
from  IQ.  to  interview  officers  or 


employees  of  ICI,  who  may  have 
counsel  present,  regarding  such  matters. 

xn. 

It  is  further  ordered  that  IQ  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation, 
dissolution  or  sale  of  subsidiaries,  or 
any  other  change  that  may  affect 
compUance  obligations  arising  out  of 
the  Order. 

Appendix  I 

In  the  matter  of  Imperial  Chemical 
Industries  PLC,  a  corporation;  IQ  Americas 
Inc.,  a  corporation;  and  IQ  Acrylics  Inc.,  a 
Corr'^n*''^n  File  Sn  921-0099 

Agreement  To  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  among  Imperial 
Chemical  Industries  PLC,  a  corporation 
organized  and  existing  under  the  laws  of 
The  United  Kingdom,  with  its  principal 
office  and  place  of  business  located  at 
9  Millbank.  London,  SWlP  3JF, 
England,  ICI  Americas  Inc.,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  and  place  of 
business  located  at  Concord  Pike  and 
New  Murphy  Road,  Wilmington, 
Delaware  19897,  IQ  Acrylics  Inc.,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Missouri, 
with  its  principal  place  of  business 
located  at  10091  Manchester  Road,  St. 
Louis,  Missouri  63122  (collectively 
"IQ").  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41,  et  seq.  (collectively,  the 
"Parties"). 

Premises 

Whereas,  on  April  23, 1992,  IQ 
entered  into  an  Asset  Purchase 
Agreement  providing  for  the  acquisition 
(hereinafter  the  "Acquisition")  of 
certam  properties,  businesses  and  other 
assets  (hereinafter  "the  Acquired 
Assets")  of  E.I.  du  Pont  de  Nemotirs  and 
Company  ("Du  Pont")  including  the 
continuous  cast  sheet  facility  at 
Memphis  (the  "Memphis  Caiist  Sheet 
Facility");  and 

Whereas,  Du  Pont  manufactiires  and 
sells  methyl  methacrylate  ("MMA")  and 
acrylic  sheet;  and 

Whereas,  the  Commission  is  now 
investigating  the  Actjuisition  to 
determine  ifit  would  violate  any  of  the 


statutes  enforced  by  the  Commission, 
and 

Whereas.  ;f  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"),  the 
Commission  will  place  it  on  the  public 
record  for  a  penod  of  at  least  sixty  (60)  . 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  .Acquired  Assets  during  the 
period  prior  to  the  final  acceptance  of 
the  Consent  Order  bv  the  Commission 
(after  the  60-day  public  notice  period), 
divestiture  resulting  from  any 
proceeding  challenging  the  legality  of 
the  Acquisition  might  not  be  possible, 
or  might  be  less  than  an  effective 
remedy;  and 

Whereas,  ttie  Commission  is 
concerned  that  if  the  Acquisition  is 
consum.mated.  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divesnture  of  the  Properties 
tc  Be  Dive.sied  a.s  de-^cnbed  in  Paragraph 
I  of  the  Consent  Orcer  and  the 
Commission  s  ri^ht  to  seek  a  viable 
competiror  to  IG;  and 

WTiereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preserve  the  Acquired  Assets  as  a 
viable  business,  independent  of  ICI, 
pendinjj  final  acceptance  or  withdrawal 
of  acceptance  of  the  Consent  Order  by 
the  Commission  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules, 

(ii)  Preserve  the  Memphis  Cast  Sheet 
Facility  as  a  viable  business, 
independent  of  IQ,  engaged  in  the 
manufacture  and  sale  of  acrylic  plastic 
pending  the  divestiture  of  the  Properties 
to  Be  Divested  as  viable  and  ongoing 
enterprises,  and 

(iiij  Remedy  anticompetitive  effects  of 
the  Acquisition  in  the  acrylic  plastic 
marii,ei;  and 

Whereas,  ICI  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  IQ  that  the 
Acquisition  is  illegal;  and 

Whereas,  ICI  understands  that  no  act 
or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  <£: 
exempt  from  the  provisions  of  the 
antitrdst  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anythmg 
contained  m  this  .Agreement. 

Now.  therefore.  Lhe  Parties  agree, 
upon  understanding  that  the 
Commission  has  determiined  that  it  has 
reason  to  believe  the  Acquisition  may 
substantially  lessen  competi:;on  :n  the 
maricel  for  acryUc  plastic  and  in 
consideration  of  the  Commission's 
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agreement  that,  unless  the  Commission 
determines  to  reject  the  Consent  Order, 
it  will  not  seek  a  temporary  restraining 
order,  preliminary  injunction,  or 
permanent  injunction  with  respect  to 
the  Acquisition,  except  that  the 
Commission  may  further  investigate  the 
Acquisition  and  may  issue  an 
administrative  complaint  concerning 
the  acquisition  by  Id  of  Du  Font's  MMA 
properties,  businesses  and  other  assets, 
and  except  that  the  Commission  may 
exercise  any  and  all  rights  to  enforce 
this  Agreement  and  the  Consent  Order 
to  which  it  is  annexed  and  made  a  part 
thereof,  and,  in  the  event  the  required 
divestitures  are  not  accomplished,  to 
seek  divestiture  of  the  Properties  to  Be 
Divested,  and  other  relief,  as  follows; 

1.  ICI  agrees  to  execute  and  be  bound 
by  the  attached  Consent  Order. 

2.  Id  agrees  that  from  the  date  this 
Agreement  is  accepted  until  the  earliest 
of  the  dates  Hsted  in  subparagraphs  2.a 
or  2.b.  it  will  comply  with  the 
provisions  of  paragraph  4  of  this 
Agreement  with  respect  to  the  Acquired 
Assets: 

a  Ten  days  after  the  Commission 
withdraws  its  acceptance  of  the  Consent 
Order  pursuant  to  the  provisions  of 
§  2.34  of  the  Commission's  Rules:  or 

b.  The  day  after  the  Commission 
accepts  as  final  the  Consent  Order 
pursuant  to  the  provisions  of  §  2.34  of 
the  Commission's  Rules. 

3.  la  agrees  that  from  the  date  this 
.\greement  is  accepted  until  the  earliest 
of  the  dates  hsted  in  subparagraphs  3. a 
or  3.b,  it  will  comply  wiUi  the 
provisions  of  Paragraph  4  of  this 
Agreement  with  respect  to  the  Memphis 
Cast  Sheet  FaciUty: 

a.  Ten  days  after  the  Commission 
withdraws  its  acceptance  of  the  Consent 
Order  pursuant  to  the  provisions  of 
§  2  34  of  the  Commission's  Rules;  or 

b  The  day  after  the  divestiture 
required  by  the  Consent  Order  has  been 
coin  Dieted. 

4  ICI  wii!  hold  the  Acquired  Assets 
or  the  Memphis  Cast  Sheet  Facility,  as 
applicable  piirvudnt  to  Paragraphs  2  and 
,3,  as  they  are  pre.sently  constituted 
{hereafter  the  "He  Id -Separate  Assets") 
separate  and  apart  on  the  following 
terms  and  conditions 

a  The  Heid-Separate  Assets  shall  be 
held  separate  and  apart  and  shall  be 
operated  independently  of  ICI  (meaning 
here  and  hereinafter.  ICI  excluding  the 
Held-Separate  Assets  and  excluding  al! 
personnel  connected  witii  the  Held- 
Separate  Assets  as  of  the  date  this 
Agreement  was  signed)  except  to  the 
extent  that  IQ  must  exercise  direction 
and  control  over  the  Heid  Separate 
Assets  to  assure  comphan  :b  with  this 
Agreement  or  the  Consent  Order 


b.  IQ  shall  not  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly,  the  Held-Separate  Assets; 
provided,  however,  that  IQ  may 
exercise  only  such  direction  and  control 
over  the  Held-Separate  Assets  as  is 
necessary  to  assure  compUance  with 
this  Agreement  or  with  the  Consent 
Order. 

c.  la  shall  not  cause  or  permit  any 
destruction,  removal,  wasting, 
deterioration  or  impjurment  of  the  Held- 
Separate  Assets,  except  for  ordinary 
wear  and  tear.  Id  shall  also  maintain 
the  viabiUty  and  marketabihty  of  the 
Held-Separate  Assets  and  shall  not  sell, 
transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  their  marketability  or  viability. 

d.  Except  for  the  single  1(2  director, 
officer,  employee,  or  agent  serving  on 
the  "New  Board"  or  "Management 
Committee"  (as  defined  in  subparagraph 
4.i),  IQ  shall  not  permit  any  director, 
officer,  employee,  or  agent  of  IQ  to  also 
be  a  director,  officer  or  employee  of  the 
Held-Separate  Assets.  In  the  event  any 
members  of  the  existing  management  of 
the  Held-Separate  Assets  should  choose 
not  to  accept  employment  with  the 
Acquired  Assets  or  with  the  Memphis 
Cast  Sheet  Facility,  respectively,  or 
retire  or  otherwise  leave  their 
management  positions,  the  non-IQ  (as 
ICI  is  defined  in  subparagraph  4. a 
hereof)  directors  or  members  serving  on 
the  New  Board  or  Management 
Committee  (as  defined  in  subparagraph 
4.i  hereof)  shall  have  the  power  to 
replace  such  members  of  management. 

e.  Except  as  required  by  law  or  as 
reported  by  the  auditor  (provided  for  in 
subparagraph  4.f)  and  except  to  the 
extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating 
and  consummating  the  Acquisition, 
defending  investigations  or  litigation, 
obtaining  legal  advice,  acting  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order  (including 
accomplishing  the  divestitures),  or 
negotiating  agreements  to  dispose  of 
assets,  ICI  shall  not  receive  or  have 
access  to,  or  the  use  of,  any  "material 
confidential  information"  of  the  Held- 
Separate  Assets,  as  appUcable.  not  in 
the  pubhc  domain,  except  as  such 
information  would  be  available  to  IQ  in 
the  normal  course  of  business  if  the 
Acquisition  had  not  taken  place.  Any 
such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  only 
be  used  for  the  purposes  set  out  in  this 
subparagraph  ("Material  confidential 
information,"  as  used  h-rein.  means 
cornpetiti\'eh'  sp-'isi'^a'p  n:  proprietary 
information  nn'  :ri!iependently  known 
!.'  iCI  from  sources  other  than  Du  Pont 
or  the  Held-Separate  Ass^t.s.  as 


applicable,  and  includes  but  is  not 
limited  to  customer  lists,  customers, 
price  lists,  prices,  individual 
transactions,  marketing  methods, 
patents,  technologies,  processes,  or 
other  trade  secrets).  Provided,  however, 
that  IQ  may  assign  IQ  personnel  to 
perform  the  accounting  and  tax 
functions  for  the  Held-Separate  Assets 
provided  that  such  IQ  personnel  shall 
enter  into  confidentiality  agreements  in 
accordance  with  the  provisions  of 
Paragraph  4.j  hereof  and  provided 
further  that  tJaose  IQ  personnel  working 
with  sales  and  credit  information  shall 
not  be  involved  in  IQ's  PMMA  or 
acrylic  sheet  business,  as  defined  in 
Paragraph  I.  of  the  Consent  Order  for  the 
period  that  ICI  must  comply  with 
Paragraph  4  hereof.  Provided  further 
that  the  New  Board  or  Management 
Committee  (as  defined  in  subparagraph 
4.i  hereof)  may  designate  and  contract 
with  IQ.  excluding  IQ  AcryUcs  Inc.  and 
excluding  further  IQ  Americas  Inc..  as 
a  non-exclusive  sales  agent  for  sales  by 
the  Held-Separate  Assets  outside  the 
United  States,  provided  that  all  IQ 
persoimel  with  access  to  material 
confidential  information  of  the  Held- 
Separate  Assets  in  connection  with  such 
contract  or  agency  shall,  prior  to  gaining 
such  access,  enter  into  confidentiality 
agreements  in  accordance  with  the 
provisions  of  Paragraph  4  j  hereof. 

f.  IQ  may  retain  an  independent 
auditor  to  monitor  the  operation  of  the 
Held-Separate  Assets.  Said  auditor  may 
report  to  IQ  on  all  aspects  of  the 
operation  of  the  acquired  assets  other 
than  information  on  customer  lists, 
customers,  price  lists,  prices,  individual 
transactions,  marketing  methods, 
patents,  technologies,  processes,  or 
other  trade  secrets. 

g.  IQ  shall  not  change  the 
composition  of  the  management  of  the 
Held-Separate  Assets  except  that  the 
non-IQ  (as  IQ  is  defined  in 
subparagraph  4. a  hereof)  directors  or 
members  serving  on  the  New  Board  or 
Management  Committee  (as  defined  in 
subparagraph  4.i  hereof)  shall  have  the 
power  to  remove  any  employee  for 
cause. 

h.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  4. a  through 
4.g  hereof,  shall  he  subject  to  a  majority 
vote  of  the  New  Board  or  Management 
Committee  (as  defined  in  subparagraph 
4.i  hereof). 

i.  IQ  shall  either  (1)  separately 
incorporate  the  Held-Separate  Assets 
and  adopt  new  Articles  of  Incorporation 
and  By-laws  for  each  that  are  not 
inconsistent  with  other  provisions  of 
this  Agreement  of  (2)  establish  a 
separate  business  venture  with  articles 
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of  agreement  covering  the  conduct  of 
the  Held-Separate  Assets,  in  accordance 
with  this  Agreement  ICI  shall  also  elect 
a  new  three- person  board  of  dixectors  of 
the  Held-Separate  Assets  ("New  Board") 
or  Management  Committee  of  the  Held- 
Separate  Assets  i'  Management 
Committee  ■)  once  :t  obtains  tjtle  tc  the 
Held-Separate  Assets.  IQ  may  elect  the 
directors  to  the  New  Board  or  .»elet:t  the 
members  of  the  Management 
Commutee  provided,  however,  that 
such  New  Board  or  Management 
Committee  shall  c-onsist  of  at  least  two 
non-ICT  directors,  officers,  or  employees 
and  no  more  than  cne  IQ  fbut  not  IQ 
.\cn.hc  Inc  )  director,  officer,  employee, 
or  agent,  provided,  however,  that  such 
la  director,  officer,  employee,  or  agent 
sha.l  enter  into  a  confidentiality 
agreement  m  accordance  wnih  the 
provisions  of  Paragraph  4  j  hereof  and 
shall  not  be  a  person  involved  in  IQ's 
PMM.A  or  acn'lic  sheet  business,  as 
defined  m  Paragraph  I.  of  the  Consent 
Order.  Such  director  or  Managem.ent 
C.Tmraittee  member  who  is  also  an  IQ 
director,  officer,  employee,  or  agent 
shall  participate  m  matters  that  come 
before  L'ie  New  Board  or  Management 
Committee  only  for  the  limited  purpose 
of  considering  a  capital  investment  or 
other  transactions  exceeding  $500,000 
and  carrying  out  ICI's  and  the  Held- 
Separate  Assets'  responsibilities  under 
this  .Agreement  or  under  the  Consent 
Order  Except  3S  permitted  by  this 
Agreement,  such  Director  or 
Management  Committee  member  shall 
not  participate  in  any  matter  or  attempt 
to  ir  fluc'ntp  the  votes  of  the  other 
direct  .rs  or  Management  Committee 
members  with  r9Si>ect  to  matters  that 
would  involve  a  conflict  of  interest  if  IQ 
&Tid  the  Held-Separate  Assets  were 
separate  and  independent  entities. 
Meeting  of  the  New  Board  or 
Management  Committee  during  the  term 
of  this  Agreement  shall  be 
stenographically  transcribed  and  the 
transcnpts  retained  for  two  (2)  years 
after  the  termination  of  this  Agreement. 

j.  Any  la  director,  officer,  employee, 
or  agent  who  obtains  or  may  obtain 
confidential  information  under  this 
Agreement  shall  enter  a  confidentially 
agreement  prohibiting  disclosiu^  of 
con.'ider,^:^'   :; formation  until  the  day 
after  the  a.-.t-s'i'-ires  .'equired  by  the 
Consent  Order  have  been  completed. 

k.  -All  earnings  and  profits  oTthe 
Held-Separate  Assets  shall  be  retained 
separately  in  ".he  Held-Separate  Assets, 
and  separate  financial  and  operating 
records  shall  be  prepared  for  the 
Memphis  Cast  Sheet  Faality  and  for  the 
remainder  of  the  Acquired  Assets, 
respectively  If  necessary,  ICI  shall 
pro\':de  •n-'  Heid-Separate  .■Assets  with 


sufficient  working  capital  to  operate  at 
current  rates  of  ope.-ation 

1.  Should  the  Fed^^ral  Trade 
Commission  seek  in  any  proceeding  to 
compel  IQ  {meaning  here  and 
hereinafter  IQ  including  the  Held- 
Separate  .Assets)  to  divest  itself  of  the 
,\i:qu!red  .Assets  or  to  compel  IQ  to 
divest  any  assets  or  businesses  of  the 
Acquired  .Assets  that  it  may  hold,  or  to 
seek  any  other  m)unctive  or  equitable 
relief.  IQ  shall  not  rai.se  any  objection 
based  upon  the  expiration  of  the 
applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  penod  or  the 
fact  that  the  Commission  has  permitted 
the  Acquisition.  IQ  also  waives  ail 
rights  to  contest  the  validity  of  this 
Agreement. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  wntten 
request  with  reasonable  notice  to  ICI 
made  to  its  principal  office,  ICI  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
IQ  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accoimts.  correspondence  memoranda, 
and  other  records  and  documents,  in  the 
possession  or  under  the  control  of  ICI  or 
the  Held-Separate  Assets  relating  to 
compLance  with  this  Agreement; 

b.  Upon  ten  (10)  days  notice  to  IQ, 
and  without  restraint  or  interference 
from  it,  to  interview  officers  or 
employees  of  IQ  or  the  Held-Separate 
Assets,  who  may  have  counsel  present, 
regarding  any  such  matters. 

6.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission 

Analysis  T  i  \id  Public  Comment  on  the 
Provisionally  Accepted  Consent  C>rder 

The  Federal  Trade  Commission  has 
accepted,  for  public  comment,  from 
Imperial  Chemical  Industries,  PLC,  IQ 
Americas  Inc.  and  IQ  AcryUcs  Inc. 
(collectively  "IQ"),  an  agreement 
containing  consent  order.  This 
agreement  has  been  placed  on  the 
public  record  for  sixty  days  for 
reception  of  comments  from  interested 
persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
order. 

The  Commission's  investigation  of 
this  matter  concerns  the  proposed 
acquisition  by  IQ  of  certain  acrylic 
plastic  assets  fix)m  E.I.  du  Pont  de 


Nemours  &  Co.  ("Du  Pent").  IQ  and  Du 
Pont  are  producers  of  acrylic  plastic. 
Acrylic  plastics  are  used  in  a  large 
variety  of  end-products,  such  as  glazing 
materials,  retail  displays,  outdoor  signs, 
.sanitar\'ware  and  hghting  fixtures.  ICI 
and  Du  Pont  each  manufacture  and  sell 
acrylic  plastic  in  the  United  States  ICl 
also  manufactures  acrylic  plastic  m 
Europe. 

The  agreement  containing  consent 
order  would,  if  fineily  accepted  by  the 
Commission,  settle  charges  that  the 
acquisition  may  substantially  lesson 
competition  m  the  acrylic  plastic  market 
in  the  United  States,  TTie  Commission 
has  reason  to  believe  that  tiie 
acquisition  would  have  an 
anticompetitive  effect  m  the  United 
States  market  for  acrylic  plastic  and 
would  violate  section  7  of  the  Clayton 
Act  and  sedion  5  of  the  Federal  Trade 
Commission  Act,  unless  an  effective 
remedy  eliminates  such  anticompetitive 
efferts- 

The  order  accepted  for  public 
comi.ment  contains  provisions  requiring 
the  divestiture  of  acrylic  plastic 
manufacturing  capacity  of  no  less  than 
30  million  pounds,  and  acrylic  sheet 
manufacturing  capacity  of  no  less  than 
12  million  pounds,  IQ  may  aciueve  this 
by  divesting  either  its  Memphis, 
Tennessee  plant  or  its  Olive  Branch. 
Mississippi  plant,  or  by  expanding  and 
divesting  its  Compton,  California  plant. 
If  IQ  ciiooses  to  di'-est  the  Compton 
plant,  it  must  makt;  the  requisite  plant 
expansion  before  divesting  or  must  have 
made  sufficient  progress  toward 
completion  of  the  expansion  to  satisfy 
the  Commission  that  the  expansions 
w^!l  be  completed.  The  purpose  of  the 
divestiture  is  to  ensure  continuation  of 
the  plants  as  ongoing,  viable  businesses 
engaged  in  the  .manufacture  and  sale  of 
acrylic  plastic  and  acrylic  sheet  at  or 
near  capacity  and  to  remedy  any 
lessening  of  competition  in  the  acrylic 
plastic  market  resulting  from  the 
acquisition. 

The  assets  and  businesses  to  be 
divested  include  plant  equipment, 
customer  lists,  patents  and  trademarks, 
trade  secrets,  and  other  technology  and 
know-how.  In  addition,  the  order  would 
require  that,  for  18  months  after 
divest'ture.  ICI  shall  provide  the 
acquirer,  at  the  acquirer's  request, 
technolog-,'  nghts,  know-how,  and 
technical  assistance  regarding  acrylic 
plastic  and  acrylic  sheet  process  and 
applications  terJinoiogy  as  may  be 
necessary  for  the  acqu.rer  nf  th.e  assets 
to  compete  effectively  m  the  m.arket. 

The  order  would  also  require  ICI,  for 
a  period  of  ten  years,  to  supply  to  the 
acquirer  such  quantities  of  methyl 
methacrylate  as  the  acquirer  may 
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request  for  use  in  the  divested  plant,  at 
a  price  no  higher  than  the  lowest  price 
any  similarly  situated  purchaser  in  the 
United  States  pays.  After  four  years,  the 
purchaser  of  the  assets  would  be  free, 
notwithstanding  existing  purchase 
obligations  to  ICI,  to  purchase  MMA 
from  any  firm  entering  into  production 
of  MMA  in  the  United  States. 

The  order  would  require  that  ICI  agree 
that  Polymer  Technology,  Inc.  ("PTI') 
need  not  obtain  ICI's  consent  in  order  to 
license,  for  use  in  the  United  States, 
certain  PTI  technology  that  can  be  used 
for  the  manufacture  of  acrylic  plastic. 
The  purpose  of  this  provision  is  to 
remove  certain  potential  obstacles  to 
entry  into  the  acrylic  plastic  market. 

Under  the  terms  of  the  order,  ICI  must 
complete  the  required  divestitures 
within  fifteen  months  of  the  date  the 
order  becomes  final.  If  IQ  fails  to 
complete  the  required  divestitures 
within  the  fifteen-month  period,  ICI 
shall  consent  to  the  appointment  of  a 
trustee,  who  would  have  eighteen 
additional  months  to  divest  the  assets 
and  businesses,  and  would  have  the 
right  to  divest  any  ancillary  assets  and 
businesses  necessary  to  assure  that  the 
divested  assets  are  available  and 
competitive  in  the  acrj'lic  plastic 
market.  Any  proposed  divestiture 
pursuant  to  the  order  must  be  approved 
by  the  Federal  Trade  Commission  after 
the  divestitiu^  proposal  has  been  placed 
on  the  public  record  for  reception  of 
comments  from  interested  persons.  The 
hold  separate  agreement  executed  as 
part  of  the  consent  requires  ICI,  until 
such  time  as  the  proposed  order  is  made 
final,  to  hold  separate  and  preserve  all 
of  the  assets  and  businesses  acquired  by 
ICI  from  Du  Pont,  and  from  that  point 
until  all  of  the  required  divestitures 
have  been  effected  either  by  ICI  or  by 
the  trustee,  to  hold  separate  the 
Memphis  continuous-cast  sheet 
manufacturing  plant  that  ICI  has  agreed 
to  acquire  from  Du  Pont. 

For  a  period  of  ten  years  from  its 
effective  date,  the  order  would  also 
prohibit  ICI  from  acquiring,  wthout 
prior  Commission  approval,  assets  or 
substantial  interest  in  any  company 
engaged  in  the  manufacturer  of  acrylic 
plastic  or  acrylic  sheet. 

The  purpose  of  this  analysis  is  to 
invite  pubUc  comment  concerning  the 
consent  order  and  any  other  aspect  of 
the  acquisition.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  its  terms  in  any  way. 

Benjamin  I.  Benr.an, 

Acting  Secretary: 

(FR  Doc.  93-16659  Filed  7-13-93;  8:45  am] 
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Anaiy&.«  i  w  A.j  P^ji.i,  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Texas  mortgage 
lender  from  misrepresenting  the  terms 
or  the  natu.-e  of  lock-in  agreements  on 
loans  it  offers  consumers  in  the  future, 
and  would  require  the  respondent  to 
pay  $300,000  in  consumer  redress  to  the 
Commission. 

DATES:  Comments  must  be  received  on 
or  before  September  13, 1393. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Levin,  FTC/S-4429,  Washington. 
DC  20580.  (202)  326-3040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  foUowring  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  PubUc  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Lomas 
Mortgage  U.S.A.,  Inc.  ("Lomas 
Mortgage"),  a  corporation,  and  it  now 
appearing  that  Lomas  Mortgage, 
hereinaft  ar  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  certain 
acts  and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Lomas  Mortgage,  by  its  duly  authorized 
officers  and  attorneys,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Lomas  Mortgage  (formerly  "The 
Lomas  &  Nettleton  Company")  is  a 


corporation  organized,  existing  and 
doing  business  by  virtue  of  the  laws  of 
the  State  of  Connecticut,  with  its  office 
and  principal  place  of  business  located 
at  1600  Viceroy,  in  the  City  of  Dallas, 
State  of  Texas. 

2.  The  Federal  Trade  Commission  has 
jurisdiction  over  the  subject  matter  of 
this  proceeding  and  over  the  proposed 
respondent,  and  the  proceeding  is  in  the 
public  interest. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

4.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  contest  the  validity  of 
the  Order  entered  pursuant  to  this 
agreement;  and 

(d)  Any  claim  it  may  have  under  the 
Equal  Access  to  Justice  Act,  5  U.S.C.  504 
et  se<^. 

This  agreement  shall  not  become  pw'* 
of  the  pubhc  record  of  the  proceedings 
unless  and  until  it  is  accepted  by  the 
Commission.  If  this  agreement  is 
accepted  by  the  Commission  it,  together 
with  the  draft  of  the  Complaint 
contemplated  thereby,  will  be  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubUcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Oomplaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6,  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint  here  attached, 
or  that  the  facts  alleged  in  the  attached 
draft  Complaint,  other  than  the 
jurisdictional  facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  2,32  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent: 

(a)  Issue  its  Complaint  corresponding 
in  form  and  substance  with  the  draft  of 
Complaint  here  attached  and  its 
decision  containing  the  following  Order 
to  cease  and  desist  in  disposition  of  the 
proceeding;  and 
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fb]  Make  information  public  -.n 
respect  thereto.  When  so  entered  tne 
Order  to  cease  ar-d  desist  shall  have  the 
same  fonre  and  effect  and  may  be 
altered,  modified  or  set  aside  m  the 
same  m>anner  and  wilhm  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Deliven,-  by  the  L'  S  Postal  St;r."ce  of 
the  Com.plamt  and  decision  containing 
ihe  agreed-to  Order  to  proposed 
respondent's  address  as  seated  in  this 
agreement  shall  constitute  serv:cR 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  Complaint  may  be  used  In 
construing  the  tenns  of  the  Order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  m  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8,  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  It  understands 
that  once  the  Order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  Order,  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 


Order 

For  purposes  of  this  Order,  the  term 
"mortgage  loan"  shall  mean  a  Federal 
Housing  Authority  ("FHA")  consumer 
mortgage  loan  or  conventional 
consumer  mortgage  loan. 

For  purposes  ofthis  Order  the  term 
"lock-in"  shall  mean  any  agreement, 
however  designated,  with  an  applicant 
for  a  mortgage  loan,  to  hold  for  any 
specified  period  of  time  a  certain 
interest  rate  and/or  a  certain  number  of 
discount  points  while  the  loan 
application  is  being  processed,  whether 
or  not  the  agreement  is  subject  to 
additional  conditions,  provided, 
however,  that  this  term  shall  not 
include  such  agreements  if  made  within 
ten  (10)  days  of  the  scheduled  closing 
on  the  loan. 

It  it  ordered  that  respondent  Lomas 
.Mortgage  U.S.A..  Inc.  ("Respondent"),  a 
corporation,  its  successors  and  assigns, 

and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
offenng  of  any  mortgage  loan  in  or 
affecting  commerce,  as  "commerce"  is 
defined  m  the  Federal  Trade 
Comm.issnn  Act.  15  U.SC.  41,  el  seq., 
=^hal!  cease  and  desist  from  representing 


orally  or  in  writing  to  any  mortgage 
applicant,  directly  or  by  implication, 
that  any  interest  rate  and/or  number  of 
points  on  a  mortgage  loan  are  subject  to 
a  lock-in.  unless  that  interest  rate  and 
number  of  points  are  not  subject  to 
change  during  the  period  specified  in 
the  lock-in.  except  as  provided  under 
Section  n. 

U 

A.  //  is  further  ordered  that  whenever 
the  interest  rate  and/ or  number  of  points 
quoted  to  a  mortgage  loan  applicant 
who  has  informed  Respondent  of  the 
decision  to  lock-in  are  subject  to  change 
during  the  lock-in  period,  Respondent, 
its  successors  and  assigns  shall  clearly 
and  conspicuously  disclose  in  writing  at 
the  Ume  the  applicant  applies  for  the 
commitment  or  lock-in  that  the  interest 
rate  and/or  number  of  points  quoted  are 
subject  to  change  during  the  lock-in 
period  and  shall  also  clearly  and 
conspicuously  disclose,  in  writing,  the 
conditions  under  which  the  interest  rate 
and/or  number  of  points  are  subject  to 
change,  and  shall  require  the  applicant 
or  applicant's  agent  to  sign 
Respondent's  copy  of  the  disclosure  of 
said  conditions.  Said  disclosure  shall  be 
contained  on  the  front  page  of  any  form 
that  contains  or  describes  the  terms  of 
the  lock-in  agreement,  shall  be  in  bold 
face  type  at  least  as  large  as  any  other 
type  used  on  the  form,  and  shall  be 
separated  from  the  rest  of  the  text  so 
that  it  can  be  readily  noticed. 

B,  Provided,  however,  that 
Respondent  will  not  be  in  violation  of 
this  Order  if,  in  the  case  of  an 
application  for  an  FHA  mortgage  loan 
with  the  interest  rate  and/or  number  of 
points,  as  well  as  other  terms, 
conditioned  upon  no  change  occurring 
in  the  maximum  rate  of  interest  to  be 
charged  on  a  Veterans  Administration 
guaranteed  mortgage  loan,  the  written 
disclosure  states: 

Your  FHA  mortgage  loan  interest  rate  and/ 
or  number  of  points  may  change  and  are  NOT 
"LCXTKED  IN"  to  the  extent  that  if  the 
Veterans  Administration  changes  the 
maximum  interest  rate  that  can  be  charged  on 
VA  loans,  (lender],  at  its  option,  may  change 
the  interest  rates  and/or  number  of  points 
being  offered  you. 

In  the  event  that  an  FHA  loan  is 
conditioned  upon  no  changes  occurring 
in  an  index  rate  other  than  the  Veteran's 
Administration  guaranteed  mortgage 
loan  rate,  the  written  disclosing  shall 
refer  to  the  applicable  index  rate  instead 
of  the  Veteran's  Administration  rate. 

In  the  case  of  an  application  for  a 
conventional  mortgage  loan  with  the 
interest  rate  and/or  number  of  points,  as 
well  as  other  terms,  conditioned  upon 
no  change  occurring  in  the  maximum 


rate  of  interest  to  be  charged  on  a 
Veterans  Administration  guaranteed 
mortgage  loan,  the  written  disclosure 
shall  state 

Your  conventional  mortgage  loan  interest 
rate  and 'or  number  of  points  may  change  and 
are  NOT  "LOCKED  IN"  to  the  extent  that  if 
the  Veteran  5  Administration  changes  the 
maximum  interest  rate  that  can  be  charged  on 
VA  loans,  (lender! .  at  its  option,  may  change 
the  interest  rates  and/or  number  of  points 
being  offered  you. 

In  the  event  that  a  conventional  loan  is 
conditioned  upon  no  changes  occurring 
in  an  index  rate  other  than  the  Veterans 
Administration  guaranteed  mortgage 
loan  rate,  the  wTitten  disclosure  shall 
refer  to  the  applicable  index  rate  instead 
of  the  Veteran's  Administration  rate. 

/// 

/( is  further  ordered  that  whenever 
Respondent,  its  successors  and  assigns 
agree  to  a  "lock-in"  on  an  FHA  or 
conventional  mortgage  loan  and  the 
subject  loan  closes  during  the  period 
specified  in  the  loan  application,  the 
loan  shall  be  provided  upon  the  terms 
stated  in  the  appUcation,  unless  the 
disclosures  provided  in  Section  II  of  this 
Order  have  been  made,  and  a  change  in 
the  maximum  interest  rate  charged  by 
the  Veteran's  Administration,  or  any 
other  applicable  index  rate,  occurs  prior 
to  closing.  This  paragraph  shall  not  be 
construed  to  impair  the  Respondent's 
right  to  deny  an  application  based  on 
the  failure  of  the  applicant  to  m.eet 
Respondent's  credit  granting  criteria  or 
the  failure  of  any  applicant  or  other 
parties  to  provide  information  or 
services  reasonably  necessary  for  the 
loan  to  be  approved  or  closed  within  the 
period  specified  in  the  applicant's  lock- 
in. 

IV 

It  is  further  ordered  that.  Respondent 
shall  deliver,  on  or  before  the  tenth  day 
following  the  date  this  consent 
agreement  is  accepted  by  the 
Commission  and  placed  on  the  public 
record,  to  the  Federal  Trade 
Commission.  6th  and  Pennsylvania 
Aves,.  NW.,  Washington.  DC  20580.  a 
cashier's  or  certified  check  for  $300,000, 
made  payable  to  the  Federal  Trade 
Commission,  to  be  placed  into  an 
interest-bearing  escrow  account 
designated  by  the  Commission,  in  the 
name  and  under  the  control  of  the 
Comm.issions  designated  agent. 

In  the  event  of  any  default  on  any 
obligation  to  make  anv  payment  under 
this  Order,  interest  on  the  unpaid 
amiOunt  shall  accrue,  from  the  date  of 
default  to  the  date  of  pavment,  as 
provnded  by  28  U.S.C.  195ra). 


It  is  further  ordered  that  the 
Commission  may  apply  any  or  all  funds 
received  from  Respondent  pursuant  to 
this  Order,  and  any  interest  received 
thereon,  to  a  consumer  redress  program 
for  consumers  who  applied  to 
Respondent  for  FHA  loan  financing, 
from  February  1  to  May  1, 1987,  and 
whose  commitments  or  lock-ins  were 
terminated  by  Respondent  in  April  or 
May  1987  on  the  basis  of  a  purported 
right  to  terminate  contained  in 
Respondent's  loan  application 
materials,  and  who  did  not  close  a  loan 
with  Respondent  or  who  closed  a  loan 
with  Respondent  at  terms  less  favorable 
than  in  the  lock-in  agreement  between 
Respondent  and  the  consumer. 

Any  funds  as  shall  be  required  to 
administer  a  program  of  consumer 
redress  as  descnbed  in  Section  V  of  this 
Order  shall  be  taken  from  the  sum 
provided  by  Respondent  in  Section  IV 
above.  Any  funds  not  distributed  by  the 
Commission  as  redress  or  extended  to 
administer  the  consumer  redress 
program  shall  be  paid  to  the  United 
States  Treasury. 

The  maximum  award  imder  this 
redress  program  shall  be  an  equal  share 
of  the  amount  set  out  in  Section  IV., 
(less  expenses  to  administer  the 
program),  not  to  exceed  $1,000.00  per 
apphcant  or  group  of  joint  applicants 
who  made  a  single  loan  application.  The 
Commission  shall,  consistent  with  the 
provisions  otherwise  set  out  herein, 
have  full  discretion  to:  (1)  Review  and 
approve  the  procedures  used  to  identify 
those  consumers  who  meet  the  criteria 
for  redress;  (2)  determine  the 
application  of  the  criteria  for 
participation  in  any  redress  program 
and  identify  those  consumers  entitled  to 
relief  in  any  redress  program 
implemented  pursuant  to  this  Order;  (3) 
determine  the  manner  and  timing  of  the 
sending  to  consumers  of  the  forms 
attached  hereto  as  Exhibits  A-C,  and  (4) 
delegate  any  and  all  tasks  connected 
with  such  redress  program  to  any 
individuals,  partnerships,  or 
corporations  of  its  choice  and  to  pay  the 
fees,  salaries  and  expenses  incurred 
thereby  from  the  payments  made  by 
Respondent  pursuant  to  Section  IV  of 
this  Order.  On  a  bi-weekly  basis,  the 
Commission  or  its  designated  agent 
shall  provide  to  Lomas  Mortgage  a  copy 
of  each  claim  form  (Exhibit  B)  received 
from  consumers  requesting  redress 
under  the  terms  of  this  Order. 
Respondent  shall  have  the  right  to 
contest  the  validity  of  any  claim 
submitted  pursuant  to  the  redress 
program  and  to  provide  information 
concerning  the  invaUdity  of  the  claim 


within  thirty  (30)  days  of  receiving  such 
claim  form.  The  Commission  shall 
decide  the  vaUdity  of  any  such  claim 
based  on  the  information  and  evidence 
provided  and  shall  withhold  payment  of 
any  challenged  claim  pending 
determination  of  its  validity  by  the 
Commission.  Upon  payment  of  redress 
to  any  applicant,  the  Commission  or  its 
designated  agent  shall  deliver  to  Lomas 
Mortgage  the  release  (Exhibit  C)  signed 
by  that  appliamt  in  connection  with  the 
redress  program. 

The  following  applicants  shall  not  be 
eUgible  for  any  award  under  this  redress 
program: 

1.  Any  applicant  who  does  not  submit 
a  signed  claim  form  and  release  within 
ninety  (90)  days  of  receipt  of  said  form 
and  release; 

2.  Any  applicant  who  has  filed  a 
claim  pursuant  to  redress  programs 
administered  by  the  states  of 
Pennsylvania  and  Texas; 

3.  Ally  applicant  who  has  been 
involved  in  completed  litigation  with 
Respondent  concerning  the  termination 
of  its  loan  commitments  in  April  1987; 

4.  Any  applicant  who  otherwise  has 
previously  executed  settlement 
agreements  or  a  release  with 
Respondent  in  connection  with  the 
termination  of  its  loan  commitments  in 
April  1987; 

5.  Any  applicant  who  has,  by 
refinancing,  renegotiation,  or  otherwise, 
in  the  period  April  15  through  October 
15, 1987,  achieved  or  obtained  an  FHA, 
VA,  or  conventional  mortgage  loan  with 
the  equivalent  of  the  combination  of 
interest  rate  and  points  that  were  locked 
in  with  Respondent  as  of  April  13, 1987. 

VI 

It  is  further  ordered  that,  vsrithin  sixty 
(60)  days  following  the  date  of  service 
of  this  Order,  Lomas  Mortgage  shall 
provide  the  Commission  with  a  list  of 
the  name  and  last  known  address  of 
each  FHA  loan  applicant  and  co- 
applicant  who  had  a  pending  loan 
application  with  a  lock-in  feature  as  of 
April  13, 1987,  and  a  separate  Ust  of  all 
customers  whom  Respondent  believes 
fit  linder  the  five  criteria  for  ineligibility 
set  out  above  in  Section  V.  Respondent 
shall  derive  the  Ust  of  FHA  loan 
applicants  from  computerized  loan 
applications  records  for  loan 
applications  which  closed;  and  from 
loan  records  maintained  by  Respondent 
and  which  it  can  locate  for  loan 
applications  which  did  not  close.  In 
compihng  this  Ust  of  FHA  loan 
applicants  for  loans  which  did  not 
close.  Respondent  shall  make  a  good 
faith  attempt  to  locate,  in  its  file  storage 
faciUties  in  Dallas  and  anywhere  else 
such  files  are  stored,  the  appUcation 


files  for  those  appLi^nis  aiiu  mihu 
provide  the  last  known  address  and 
social  security  number  of  both  the 
applicant  and  co-appUcant  contained  in 
such  appUcation  files  and  the  address 
for  which  a  loan  was  sought. 

Within  thirty  (30)  days  of  being 
provided  such  Ust,  the  Commission 
shall  cause  to  be  sent  a  notice  by 
certified  mail  to  the  provided  address 
for  FHA  loan  appUcants  with  a  lock-In 
feature  pending  as  of  April  13, 1987. 
This  notice  shall  consist  of  the  forms 
attached  hereto  as  Exhibits  A-C.  All 
notifications  shall  contain  on  the 
envelope  the  words  "PLEASE 
FORWARD." 

vn 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  service  of  this 
Order,  Respondent,  its  successors  and 
assigns,  shaU  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  up-to-date  copies  of 
all  mortgage  forms  in  use  at  any  of  its 
offices. 

V7I7 

It  is  further  ordered  that  Respondent 
shall  distribute  a  copy  of  this  Order  to 
aU  present  and  future  loan  officers  and 
management  officials  having 
supervisory  responsibiUUes  for 
administration,  sales,  advertising  or 
pohcy  with  respect  to  the  subject  matter 
of  this  Order  in  each  of  its  subsidiaries 
and  operating  divisions  deaUng  with 
mortgage  origination,  and  shaU  secure 
from  each  such  individual  a  signed 
statement  acknowledging  receipt  of  this 
Order. 

DC 

It  is  further  ordered  that  Respondent, 
its  successors  and  assigns  shall  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
Respondent  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in 
Respondent  which  may  affect 
compUance  obUgations  arising  out  of 
the  Order. 


It  is  further  ordered  that  Respondent 
shall  maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  all  records  that  wiU 
demonstrate  compUance  with  the 
requirements  of  this  Order. 

XI 

It  is  further  ordered  that  Respondent 
shaU,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
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the  Commission  a  report,  in  writing, 
signed  by  the  Respondent  and  setting 
forth  m  detail  the  manner  and  form  of 
Its  compliance  with  this  Odpr 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Cam.Tiission  has 
accepted  an  agreemen*  to  a  proposed 
consent  order  from  respondent  Lomas 
Mortgage  L'  S  A.,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
601  days  for  reception  of  comments  by 
interested  oersons  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
\snthdravv  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

A  lock-in  is  a  promise  by  a  mortgage 
lender  to  hold  for  a  specified  period  of 
time,  in  this  case  60  days,  a  certain 
interest  rate  and/or  number  of  discount 
points  The  lock-ins  offered  by 
respondent  to  applicants  for  Federal 
Housing  Administration  ("FHA")  loans 
.vere  condi'ional,  )  e.,  subject  to  change 
during  the  lock-in  period,  since  the 
'erms  were  conditioned  upon  changes 
!  n  the  rates  charged  for  Veterans 
.Administration  ("VA")  loans. 

The  complaint  alleges  that  respondent 
i^ngaged  m  several  practices  that  misled 
consumers  into  believing  that  the  lock- 
ms  It  offered  on  ("FHA  loans")  were 
unconditional.  The  complaint  also 
alleges  that  respondent  did  not  lock-in 
the  mortgaiT"  iri'erest  rate  or  number  or 
ctiscount  ports  S;  me  of  respondent's 
ioan  office.'-s  ma  if  false  representations 
•hat  *he  Icck-ips  -.vere  unconditional, 
A-mie  others  ware  not  aware  of  the 
condiUonai  nature  of  respondent's  lock- 
ins.  Key  clauses  m  the  lending  forms 
used  by  respondent  referred  to  Veteran's 
'Administration  ("VA")  loans  and  did 
not  adequately  inform  customers  that 
the  conditional  terms  apphed  to  FHA 
loans.  By  these  actions,  respondent 
engaged  in  deceptive  acts  or  practices, 
m  violation  of  section  5(a)  of  the  Federal 
Trade  Commission  Act.  As  a  result, 
many  of  respondent's  customers  had 
their  loans  cancelled  and  were  unable  to 
obtain  mortgages  at  the  interest  rate  or 
Doints  promised  in  the  lock-in. 

The  proposed  order  prohibits 
respondent  from  misrepresenting  orally 
or  in  writing  the  terms  of  a  lock-in  that 
It  offers  to  mortgage  applicants.  The 
proposed  order  also  requires  that  the 
.'■esponaent  provide  a  'wntten  disclosure 
to  mortgage  applicants  if  the  interest 
rate  or  number  of  points  promised  in  a 
iock-in  are  subject  to  change  during  the 
lock-in  period  and  the  conditions  under 


which  they  are  subject  to  change.  The 
proposed  order  also  requires  that 
respondent  provide  a  loan  upon  the 
terms  and  conditions  promised  in  a 
lock-in  if  the  loan  closes  during  the 
period  specified  in  the  loan  application. 

The  proposd  order  also  requires  that 
respondent  provide  consumer  redress, 
in  an  amount  not  to  exceed  $1,000  per 
consumer,  to  each  of  its  customers  who 
had  pending  FHA  loan  applications 
with  a  lock-in  featxire  in  the  spring  of 
1987  and  whose  loans  were  cancelled 
by  respondent.  The  proposed  order 
further  requires  that  respondent  conduct 
a  search  of  its  loan  files  and  computer 
records  to  obtain  the  names  and 
addresses  of  loan  applicants  eligible  to 
participate  in  the  redress  program  and 
to  provide  a  list  of  such  persons  to  the 
Commission.  The  proposed  order  also 
requires  that  respondent  pay  the  costs 
and  expenses  to  administer  the  redress 
program. 

Benjamin  I.  Berman, 
Acting  Secretary. 
[FR  Doc.  93-16660  Filed  7-13-93;  8:45  am] 
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DEPART\tE?.JT  OP  ^:E.:^<.TH  AND 
HU«v'.£,N  SERVICES 

Centers  fo'  Dscpi'?;*  Cc"trol  and 
Prevention 

[P-oij'sm  Annc'jiceroert  ^-jmb^f  321] 

1993  Nat'onai  Breast  and  Cervical 

Cancer  Early  Detection  Program 

IntroducliuQ 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1993  for  new  competing  cooperative 
agreements  to  initiate  state-based 
comprehensive  breast  and  cervical 
cancer  early  detection  programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  the  early 
detection  of  breast  and  cervical  cancer. 
(To  order  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  by 
sections  1501, 1507  and  1509  (42  U.S.C. 
300k,  300n-3,  and  300n-5)  of  the  Public 
Health  Service  Act,  as  amended  by  Pub 
L.  101-354,  the  Breast  and  Cervical 


Cancer  Mortality  Prevention  Act  of 

1990. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  states 
or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  RepubUc  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  Excluded  are  the  states  of: 

A.  Max>'lajnd,  Missouri,  Nebraska,  and 
North  Carolina,  v/hich  were  funded  in 
January  1992  under  Program 
Announcement  121  entitled  Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer. 

B.  California,  Michigan,  New  Mexico, 
and  Texas,  which  were  funded  in  July 
1991  under  Program  Annoimcement  121 
entitled  Early  Detection  and  Control  of 
Breast  and  Cervical  Cancer. 

C.  Colorado,  Minnesota,  South 
Carolina,  and  West  Virginia,  which  were 
funded  in  July  1991  under  Program 
Announcement  122  entitled  Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer. 

States  currently  receiving  CDC  funds 
under  Program  Announcement  221 
entitled  Breast  and  Cervical  Cancer  Core 
Capacity  are  eligible  to  apply  for 
funding  under  this  announcement. 
However,  if  funded  under  this 
announcement,  funding  under  Program 
.Announcement  221  will  cease  at  the 
end  of  the  current  12-month  budget 
pencd  sm^^e  the  activities  performed 
under  221  are  duplicated  under  this 
announcement.  If  not  funded  under  this 
announcement,  funding  will  continue  as 
stated  in  the  award  dated  September  30. 
1992. 

Availability  of  Funds 

Approximately  $18,000,000  is 
available  in  FY  1993  to  fund 

approximately  six  states.  It  is  expected 
that  the  average  award  will  be 
52,500,000  rar.gmg  h-om  $2,000,000  to 
53,000,000  It  1?  expected  that  the 
awards  will  begin  on  or  about 
September  24,  1993,  and  will  be  made 
for  12-m.onth  budget  periods  within  a 
project  period  of  up  to  5  years.  Funding 
estimates  outlined  above  may  vary  and 
are  subject  to  change.  Continuation 
awards  within  the  approved  project 
penod  w"ll  be  made  on  the  h-^sis  of 
satisfactory  progress,  an  acceptaoie 
application,  and  the  availability  of 
hinds 

At  ttie  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
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project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Pur])ose 

The  purpose  of  these^awards  is  to 
establish  a  comprehensive  public  health 
approach  to  reduce  breast  and  cervical 
cancer  morbidity  and  mortality  through 
screening,  follow-up  and  referral,  public 
education,  professional  education, 
quality  assurance,  surveillance  and 
evaluation,  coaUtion-building  and 
cancer  plan  development,  and  to  pay  for 
the  screening  of  women  who  are  unable 
to  afford  these  services.  Special 
attention  must  be  given  to  ensure  the 
participation  of  women  who  are  low- 
income,  uninsured,  underinsured,  racial 
minorities.  Native  American,  and 
coordinated  with  the  Health  Resources 
and  Services  Administration  (HRSA) 
primary  care  centers  and  Title  X  Family 
Planning  organizations. 

P rvor  a fi  Req  u  i  rem c n t s 

A.  General  Requirements: 

In  accordance  with  Public  Law  101- 
354.  an  award  may  not  be  made  unless 
the  state  involved  agrees  that: 

1.  Not  less  than  60  percent  of 
cooperative  agreement  funds  will  be 
expended  for  screening,  appropriate 
referral  for  medical  treatment,  and,  to 
the  extent  practicable,  the  provision  of 
appropriate  follow-up  services.  The 
remaining  40  percent  will  be  expended 
to  support  pubUc  education, 
professional  education,  quality 
assurance,  surveillance,  and  program 
evaluation.  Section  1503(a)(1)  and  (4). 

2  Th»  screening,  follow-up  and 
r- rf.^rra!  se.n,'ices  are  initiated  by  the  end 
of  first  budget  year  with  the  remaining 
activities  of  a  comprehensive  breast  and 
cer\'ical  cancer  early  detection  program 
(public  education,  professional 
education,  quality  assurance, 
surveillance  and  program  evaluation) 
fully  operational  by  the  end  of  the 
second  budget  year.  Section  1503(a)(1) 
and  (3). 

3.  Cooperative  agreement  funds  will 
not  be  expended  to  provide  inpatient 
hospital  or  treatment  services.  Section 
1504(g).  Treatment  is  defined  as  any 
service  recommended  by  a  clinician, 
including  medical  and  surgical 
intervention  provided  in  the 
management  of  a  diagnosed  condition. 

4.  Not  more  than  10  percent  of  funds 
will  be  expended  annually  for 
administrative  expenses.  These 
administrative  expenses  are  in  Ueu  of 
and  replace  indirect  costs  Section 
1504(0 

5  Matching  funds  are  required  from 
non-Federal  sources  in  an  amount  not 
less  than  $1  for  each  $3  of  Federal  funds 


awarded  under  this  program.  Section 
1502. 

6.  If  a  new,  or  improved,  and  superior 
screening  procedure  becomes  widely 
available  and  is  recommended  for  use. 
this  superior  procedure  shall  be  utilized 
in  the  program  instead  of  the  procedures 
described  in  1503(a)(2).  Section  1503(b). 

7.  The  state  wdll  estabUsh  such  fiscal 
control  and  fund  accounting  procedures 
as  may  be  necessary  to  ensure  the 
proper  disbursal  of.  and  accounting  for, 
amounts  received  by  the  state  under  this 
announcement.  Section  1504(h)(1). 

8.  Upon  request,  the  state  will  provide 
records  maintained  for  fiscal  control 
and  the  accoimting  of  funds  to  the 
Secretary  or  the  comptroller  of  the 
United  States  for  purposes  of  auditing 
the  expenditures  of  the  cooperative 
agreement  received  under  this 
announcement.  Section  1504(h)(2). 

9.  An  award  may  not  be  made  unless 
the  state  Medicaid  program  or  plan 
provides  coverage  for: 

a.  In  the  case  of  breast  cancer,  a 
clinical  breast  examination  and 
screening  mammography. 

b.  In  the  case  of  cervical  cancer,  both 
a  pelvic  examination  and  Pap  smear 
screening.  Section  1502,  as  amended  by 
Pubhc  Law  102-531. 

10.  Additional  requirements  of  Public 
Law  101-354  are  contained  in  the 
Recipient  Activities  section  of  this 
announcement. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program  the  recipient 
shall  be  responsible  for  the  activities 
under  B.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  C,  below: 

B.  Recipient  Activities 

1.  Establish  a  system  for  screening 
women  for  breast  and  cervical  cancer  as 
a  preventive  health  measure.  Section 
1501(a)(1). 

The  intent  of  this  program 
announcement  is  to  increase  the 
utilization  of  screening  services  for 
breast  and  cervical  cancer  among  all 
groups  of  women  in  the  state,  with 
special  efforts  to  reach  those  who  are 
age  50  years  and  older,  low-income, 
uninsured,  underinsxired.  racial  and 
ethnic  minorities,  and  Native 
Americans. 

a.  Ensure  that  screening  procedures 
are  available  for  both  breast  and  cervical 
cancer  and  provided  to  women 
participating  in  the  program,  including 
a  clinical  breast  exam,  mammography, 
pelvic  exam,  and  Pap  smear.  Section 
1503(a)(2)(A)  and  (B). 

Screening  services  should  be  made 
available  according  to  the  following 
guidelines: 


(1)  Only  women  age  40  years  and 
older  will  be  eUgible  for  screening 
mammography  tests;  however,  priority 
for  services  should  be  given  to  those  age 
50  and  older  because  of  the  proven 
efficacy  of  screening  among  these 
women.  At  least  75  percent  of  women 
screened  should  be  age  50  years  and 
older. 

(2)  Screening  will  include  a  clinical 
breast  examination  and  mammography 
according  to  the  following  guidelines; 

(i)  Breast  Clinical  Examination: 
Annually  for  all  women. 

(ii)  Mammography:  Every  2  years  for 
women  age  40-49  years.  Every  year  for 
women  age  50  years  and  older. 

(3)  All  women  who  are,  or  who  have 
been  sexually  active,  or  who  have 
reached  age  18  years,  should  have  a 
pelvic  examination  and  a  Pap  smear  test 
annually. 

(4)  After  a  woman  has  had  three  or 
more  consecutive  normal  annual 
examinations,  the  Pap  smear  test  may  be 
performed  less  frequently  at  the 
discretion  of  her  personaJ  physician  or 
profiessional  health  care  provider. 

(5)  For  diagnostic  services  following 
an  abnormal  screening  result, 
cooperative  agreement  funds  may  be 
expended  for  the  following  services  by 
using  the  same  eUgibility  criteria 
required  for  screening: 

(i)  Cer\'ical  Cancer — repeat  Pap  smear, 
colposcopy  and  colposcopy-directed 
biopsy. 

(ii)  Breast  Cancer — repeat  screening 
mammogram,  diagnostic  mammogram, 
fine  needle  aspiration,  and  office  visits 
for  clinical  breast  examination  and 
evaluation. 

b.  Provide  priority  for  screening, 
follow-up.  and  referral  services  to 
women  who  are  low-income  and 
underserved.  Section  1504(a). 

An  award  may  not  be  made  under  this 
announcement  unless  the  state  involved 
agrees  to  give  priority  to  the  provision 
of  screening,  follow-up,  and  referral 
services  to  women  who  are  underserved 
and  low  income. 

c.  Establish  breast  and  cervical  cancer 
screening  services  statewide.  Section 
1504(c)(1). 

Funds  may  not  be  awarded  under  this 
announcement,  unless  the  state 
involved  agrees  that  services  and 
activities  will  be  made  available 
throughout  the  state,  including 
availabiUty  to  members  of  any  Indian 
tribe  or  tribal  organization  (as  such 
terms  are  defined  in  Section  4  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act). 

CDC  may  waive  the  above 
requirement  if  it  is  determined  that 
comphance  by  the  state  would  result  In 
an  inefficient  allocation  of  resources 
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with  respect  to  canying  o  jt  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program  as 
described  m  seaicn  1501(a).  Section 
1504tcl(l). 

d.  Provide  allowances  for  items  and 
services  reimbursed  under  other 
programs  Section  1504(d).  Funds  may 
not  be  awarded  under  this 
announcement  unless  tiie  state  involved 
agrees  that  funds  wili  not  be  expended 
to  maxe  pavm^.ent  for  any  item  or  service 
that  will  be  paid  or  can  reasonably  be 
expected  to  be  paid  by 

(IJ  .^.ny  state  compensation  program, 
insurance  pclicy,  or  Federal  or  state 
health  benefits  program. 

[I]  An  entity  that  provides  health 
services  nn  a  prepaid  basis. 

e  Establish  a  schedule  of  fees/charges 
for  services.  Section  1504(b). 

Funds  may  not  be  awarded  under  this 
announcement,  unless  the  state 
involved  agrees  that  if  charges  are  to  be 
imposed  for  the  provision  of  services  or 
program  activities,  the  fees/charges  for 
allowable  screening  and  follow-up 
sen.- ices  will  be. 

(1 )  Made  according  to  a  schedule  of 
fees  that  is  made  available  to  the  public. 
Section  1504rb!(l|. 

(2)  .Adjusted  to  reflect  the  income  of 
the  woman  screened  Section  1504(b)(2), 

(3)  Totally  waived  for  any  woman 
with  an  income  of  less  than  100  percent 
of  the  officidl  poverty  line  as  established 
by  the  Dii^ctor  of  the  Office  of 
Managem.ent  and  Budget  and  revised  by 
the  Secretary  m  accordance  with 
Section  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  Section 
1504(b)(3). 

Additionally,  the  schedule  of  fees/ 
charges  should  not  exceed  the 
maximum  allowable  charges  established 
by  the  Medicare  Program  administered 
by  the  Health  Care  Financing 
Administration  (HCFA).  Fees/charges 
for  ser.'ices  covered  by  Medicare  may 
vary  by  location,  thus,  states  should 
determine  the  appropriate 
reimbj.'sement  rates  for  their  areas  and 
use  them  as  the  maximum  allowance. 
Fee  charge  schedules  should  be 
developed  in  accordance  with 
guidelines  described  in  the  interim  final 
rule  (42  CFR  parts  405  and  534)  of  the 
Federal  Register,  55  FR  53510, 
December  31.  1990,  which  implements 
Section  4163  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508).  which  provides  limited  coverage 
for  screening  m.ammography  services. 
(To  order  a  copy  of  the  Federal  Register, 
see  the  section  Where  To  Ob'a.n 
.Additional  Information  ) 

2.  Provide  appropriate  referrals  for 
m.edical  treatm.ent  of  women  screened 
in  the  program  and  ensure,  to  the  extent 


practicable,  the  provision  of  appropnate 
follow-up  services.  Section  1501{a)l2) 

A  system  for  the  follow-up  and 
referral  of  women  whose  screening  test 
results  are  abnormal  or  suspicious  is  an 
essential  component  of  any 
comprehensive  breast  and  cervical 
cancer  early  detection  program. 

a.  Establish  a  system  for  the 
appropriate  follow-up  and  referral  of 
women  with  abnormal  or  suspicious 
screening  tests. 

Referral  systems  should  include  the 
regular  updating  of  information  on  local 
resources  available  in  the  community  to 
which  health  care  providers  can  refer 
women  for  additional  diagnostic  and 
treatment  services.  Clients  needing 
treatment  services  should  be  counseled 
about  their  eligibility  for  public- 
supported  third  party  paj-ment  and 
reimbursement  programs. 

b.  Develop  and  implement  a  tracking 
system  for  women  screened  in  the  breast 
and  cervical  cancer  early  detection 
program.  Section  1501(a)(6). 

Tracking  the  women  screened  is 
essential  to  ensure  that  those  who  have 
abnormal  results  receive  appropriate 
and  timely  follow-up  for  repeat 
screening  diagnostic  procedures  and 
treatment.  Tracking  also  includes 
reminders  and  outreach  to  women  with 
normal  results  to  return  for  regular 
screening.  A  useful  tracking  system  is 
one  that  can  be  effectively  integrated 
into  the  state's  health  care  delivery 
system  for  the  breast  and  cervical  cancer 
early  detection  program.  The  tracking 
system  should  be  capable  of 
documenting  the  outcome  of  individual 
screening  tests,  provide  information  on 
needed  follow-up.  and  assure 
confidentiality.  Additionally,  the 
capability  of  monitoring  the  tracking 
system's  timeUness.  accuracy,  and 
practical  usefulness  is  important. 

To  meet  the  intent  of  Public  Law  101- 
354  in  ensuring  the  appropriate  follow- 
up  of  women  with  abnormal  screening 
results,  the  state's  tracking  system  must 
include  information  on  screening 
location  (e.g.,  state,  county,  city), 
demographic  characteristics  (e.g.,  race, 
date  of  birth),  and.  screening  procedures 
and  results  (e.g.,  mammography.  Pap 
smear)  for  all  women  in  the  program, 
For  women  identified  with  abnormal 
screening  results,  additional 
information  on  diagnostic  procedures 
and  diagnoses  (e.g.,  colposcopy),  and 
treatment  (e.g.,  date  initiated)  must  be 
included. 

In  collaboration  with  OX,  the 
currently  funded  comprehensive 
screening  states  have  com.piled  a  list  of 
some  of  the  information  necessarv'  to 
ensure  the  appropriate  follow-up  of 
women.  This  list  is  available  for  the  use 


of  states  awarded  new  funding  under 

this  announcement. 

3.  Develop  and  disseminate  public 
information  and  education  programs  for 
the  early  detection  and  control  of  breast 
and  cerviGdl  cancer  Stction  1501(a)(3). 

Public  information  and  education 
includes  the  systematic  design  and 
sustained  delivery  of  clear  and 
consistent  health  messages,  especially  to 
older  women,  using  a  variety  of  creative 
methods  that  contribute  to  the  early 
detection  of  breast  and  cervical  cancer. 
Successful  public  education  programs 
are  those  that  increase  the  knowledge, 
attitudes,  and  practices  of  the  targeted 
population  related  to  breast  and  cervical 
cancer  scjeening, 

4.  Improve  the  education,  training, 
and  skills  of  health  professionals 
(including  allied  health  professionals) 
in  the  detection  and  control  of  breast 
and  cervical  cancer.  Section  1501(a)(4). 

Health  care  providers  and  allied 
healLh  professionals  (including,  but  not 
limited  to,  nurse  practitioners, 
physician's  assistants,  registered  nurses, 
radiologists,  mammography 
technicians,]  play  a  central  and  key  role 
in  assuring  that  women  are  screened  at 
appropriate  intervals,  screening  tests  are 
performed  optimally,  and  that  women 
with  abnormal  test  results  receive 
timely  and  appropriate  diagnostic 
follow-up  and  treatment.  A  health  care 
provider  education  program  effectively 
transmits  information  on  the  efficacy 
and  appropriate  use  cf  screening 
procedures,  influences  professional 
practices  including  the  improved 
performance  of  screening  procedures, 
improves  quality  of  test  interpretations, 
and  pro.mofps  the  timely  diagnostic  and 
treatment  foi low-up  for  abnormal 
results. 

5.  Establish  mechanisms  through 
which  the  state  can  monitor  the  quality 
of  screening  procedures  for  breast  and 
cervical  cancer,  including  the 
interpretation  of  such  procedures. 
Section  1501(a)(5). 

Cooperative  agreement  funds  may  not 
be  awarded  under  section  1501,  Public 
Law  101-354.  unless  the  state  involved 
agrees  to  assure  the  imipieraentation  of 
quahty  assurance  procedures  for 
mammography  and  cytological 
screening  for  breast  and  cen'ical  cancer. 
Section  1503(c)  and  (d). 

a.  Develop  and  implement  a  quality 
assurance  system  for  breast  cancer 
screening. 

Ilie  mammography  services  provided 
to  women  screened  in  the  program  must 
be  conducted  in  accordance  with  the 
following  guidelines  issued  by  the 
Secretary  of  Health  and  Human 
Services.  Section  1503(e): 
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(2)  Mammography  units  shall  be 
accredited  by  the  American  College  of 
Radiology  or  must  have  applied  for 
accreditation  for  the  unit(s)  that  will  be 
used  for  screening  or  diagnostic 
mammography.  The  Mammography 
Quality  Standards  Act  of  1992  requires 
similar  accreditation  for  all 
mammography  units  in  the  United 
States  by  October  1994.  (42  U.S.C. 
263b). 

(3)  Facilities  shall  undergo  an  annual 
performance  evaluation  by  a  medical 
physicist  who  is  board  certified  by  the 
American  Board  of  Radiology  or  who 
meets  the  criteria  of  the  American 
College  of  Radiology  for  a  medical 
physicist  in  mammography.  The 
mammography  facility  must  also 
undergo  an  annual  compliance 
inspection  by  an  individual  from  the 
State  Radiation  Control  Program. 

(4)  Facilities  shall  use  the  American 
College  of  Radiology  Breast  Imaging 
Reporting  System  for  reporting  the 
interpretation  of  maramographic 
examinations. 

(5)  A  report  of  the  results  of  a 
mammography  performed  on  a  woman 
screened  in  the  program  shall  be  placed 
in  her  permanent  medical  records  that 
are  maintained  by  her  health  service 
provider. 

b.  Develop  and  implement  a  quality 
assurance  system  for  cervical  cancer 
screening. 

The  laboratory  services  provided  to 
women  in  the  program  as  part  of 
cytological  screening  must  be  conducted 
in  accordance  with  the  following 
guidelines  issued  by  the  Secretary  of 
Health  and  Human  Services.  Section 
1503(e]: 

(1)  Facilities  shall  meet  the  standards 
and  regulations  promulgated  by  the 
HCFA  implementing  the  Clinical 
Laboratorv  Improvement  Amendments 
(CLIA;  of  1988.  (42  U.S.C.  263a). 

(2j  Ail  cytological  screening  is 
-equired  to  be  done  on  the  premises  of 
a  qualified  laboraton,'. 

13)  A  report  of  the  results  of  nT..'ir3] 
cancer  screening  perfon:>-:i  ;  r:  a  w  iiwi:: 
through  this  program  sha..  le  f'.K't'.t  :n 
her  permanent  medica.-  recoras  Itiat  are 
maintained  by  her  health  service 
t^rovider 

6  Evaluate  activities  conducted  under 
Recipient  Activities  1  Lhrough  5,  above, 
through  appropnate  sur\'eillance  or 
programi-monitoring  activities.  Section 
1501(a)(6). 

Measuring;  the  impact  of  program 
activities  on  tne  screening  behavior  of 
wom.en,  and  on  mor^jiditv  and 


mortality,  is  important  for  the 
identification  of  effective  intervention 
strategies  for  the  early  detection  of 
breast  and  cervical  cancer.  Equally 
important  is  process  evaluation  or  the 
assessment  of  factors  that  contributed  to 
the  successful  or  imsuccessful 
establishment  and  implementation  of  a 
comprehensive  program  and  specific 
program  activities. 

a.  Implement  a  surveillance  system  to 
monitor  and  evaluate  program  activities. 

Monitoring  the  distribution  and 
determinants  of  breast  and  cervical 
cancer  incidence  and  mortality  is 
necessary  to  effectively  evaluate  a 
comprehensive  early  detection  program. 
To  do  this,  a  surveillance  system 
should: 

(1)  Collect  statewride,  population- 
based  information  on  the  demographics, 
incidence,  staging  at  diagnosis,  and 
mortality  from  breast  and  cer\ical 
cancer. 

(2)  Identify  segments  of  the 
population  at  higher  risk  for  disease  and 
for  the  failure  to  be  screened. 

(3)  Identify  factors  contributing  to  the 
disease  burden,  such  as  beha\aoral  risk 
factors  and  limited  or  inequitable  access 
to  early  detection  and  treatment 
services. 

(4)  Monitor  the  number  and 
characteristics  of  women  screened  in 
the  program  and  the  outcome  of 
screening  by  analyzing  data  from  the 
state's  tracking  system. 

(5)  Monitor  screening  resources, 
including  the  number  of  available 
mammography  facilities,  cytology 
laboratories,  and  providers  of  cytology 
screening. 

b.  Develop  and  implement  an 
evaluation  plan  for  each  program 
component. 

The  design  of  each  program 
component  should  ensure  that  there  can 
be  meaningful  process  and  outcome 
evaluation.  The  evaluation  plan  should 
assess  the  implementation  and 
effectiveness  of  each  program 
component  including: 

(1)  Screening, 

(2)  Follow-up  and  referral, 

(3)  Public  education, 

(4)  Professional  education, 

(5)  QuaUty  assurance,  and 

(6)  Surveillance  and  program 
evaluation. 

At  a  minimum,  the  evaluation  plan 
should  identify  what  program  activities 
will  be  evaluated,  the  process  and 
outcome  indicators  to  be  measured,  how 
they  will  be  measured,  the  proposed 
time  lines,  and  resources  needed. 
Specific  evaluation  activities  should 
include  but  not  be  limited  to; 

(1)  An  inventory  of  specific  services 
provided  with  cooperative  agreement 
funds. 


Uj  a  descripuon  of  who  and  how 
many  women  received  services, 
including  demographic  information 
such  as  age,  race,  and  ethnicity. 

(3)  An  assessment  of  the  referral 
system  including  the  number  of  women 
referred  for  diagnostic  and  treatment 
services,  nimiber  who  received  services, 
and  the  capacity  of  the  system  in 
identifying  resources  in  the  community 
and  assisting  women  to  access  available 
services. 

(4)  An  assessment  of  the  availability 
and  accessibility  of  breast  and  cervical 
cancer  screening  services  and  an 
estimation  of  the  extent  of  unmet  needs, 
particularly  for  women  who  are  age  50 
years  and  older,  medically  imderserved. 
low-income,  racial  and  ethnic 
minorities,  and/ or  Native  Americans. 

(5)  An  assessment  of  the  planning, 
development,  implementation,  and 
accomplishment  of  program  activities 
(e.g.  goals,  objectives,  timelines, 
recruiting,  hiring,  and  retaining  staff, 
training  staff,  establishing  and 
maintaining  contracts  with  provider 
agencies,  and  assuring  the  quality  of 
contractor  performance). 

(6)  An  assessment  of  changes  in 
participant  and  provider  knowledge, 
attitudes,  behaviors,  and  practices  with 
respect  to  screening  for  breast  and 
cervical  cancer. 

7.  Ensure  the  coordination  of  services 
and  program  activities  with  other 
similar  programs  and  estabUsh  a  broad- 
based  coalition  to  advise  and  support 
the  program.  Section  1504(e). 

Coordination  with  other  similar 
programs  maximizes  the  availability  of 
services  and  program  acti\ities, 
promotes  consistency  in  screening 
procedures  and  educational  messages, 
and  reduces  duplication.  An  award  may 
not  be  made  under  this  program 
annoujicement  unless  the  state  agrees 
that  the  services  and  activities  provided 
in  this  program  are  coordinated  with 
other  Federal,  state,  and  local  breast  and 
cervical  cancer  programs.  Section 
1504(e). 

Linkages  should  be  established  wi\h 
Federally-funded  programs  such  as  the 
Health  Resources  and  Service 
Administration  (HRSA)  primary  care 
centers  and  community  health  centers. 
Title  X  Family  Planning  programs,  State 
Offices  for  Aging  and  Minority  Health, 
the  Indian  Health  Service  (IHS), 
especially  in  states  with  Native 
American  populations,  commimity- 
based  organizations,  and  appropriate 
state  and  local  agencies. 

Additionally,  the  success  of  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program  is 
improved  by  broad-based  support  in  the 
community  and  active  public  and 
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pnvate  sector  involvement.  Coalition 
members  bring  valuable  knowledge, 
skills,  expertise,  and  financial  resouir.es 
to  the  program  as  well  as  provide  aa_:ess 
to  populations  of  women  who  need  to 
be  screened.  Effective  coalitions  are 
diverse,  include  active  minority 
participation,  and  have  well-defined 
obiectives,  roles,  responsibilities,  and 
strong  leadership 

Linkages  and  active  coiiaboration  ore 
sL'ongly  encouraged  with  public  and 
private  sector  organizations  such  as  the 
Amencan  Cancer  Society  (ACS).  Young 
Women  s  Christian  Association 
("^"VVCA),  and  the  Amencan  Association 
of  Retired  Persons  (AARP),  and 
survivors  of  breast  and  cervical  cancer, 
local  women  s  groups,  community 
leaders,  and  other  agenaes  and 
businesses  in  the  community  that 
provide  health  care  and  related  support 
services  to  women 

Interagency  agreements  to  collaborate 
on  joint  breast  and  cervical  cancer  early 
detection  activities  are  encouraged, 
especially  with  the  divisions  of  ACS 
located  m  states.  The  evaluation  of 
coaliti.-Dn  activities  to  ensure  the 
effective  participation  of  members  is 
encouraged. 

8.  Develop  and  implement  a  breast 
and  cervical  cancer  control  plan. 

The  success  of  a  comprehensive 
breast  and  cervical  cancer  early 
detection  program  is  increased  by  the 
existence  of  a  well-Lhought-out, 
integrated,  and  realistic  plan  to  address 
these  disease  conditions  among  all 
women,  especially  those  who  are  low 
income,  uninsured,  undennsured,  racial 
and  ethnic  minorities,  and  Native 
Amenr^ns  A  comprehensive  breast  and 
cervical  cancer  ear  v  de'tKlion  program 
should  be  j^juded  bv  su:,n  a  plan, 
deve.':pea  w.tn  coa.:'.  on  involvement, 
a.'vd  '.Ol  ;ude  an  or:i:o.r.s  assessment  of 
disease  burden,  'unmet  needs,  barriers  to 
screening,  m.eas'urable  objectives, 
proposfid  i~:p!f'r:>"*r;t-;*:'':'n  <;"9tegies, 
targe'  'idvs  f./f  •n^'.'  s:::.,ev-jment,  and 
the  identification  of  responsible 
ir.d;\';duals.  orcanizational  units,  or 
agencies 

C  CDC  Activities: 

\  Convene  a  meeting  of  the  funded 
states  for  information  sharing,  problem 
solving,  and  training  at  least  annually. 

2  Provide  funded  states  with  ongoing 
consultation  and  technical  assistance  to 
plan,  implement,  and  evaluate  each 
component  of  the  comprehensive 
program  as  described  under  Recipient 
Activities  above  Consultation  and 
technical  assistance  is  defined  as  advice 
in  the:  fa)  Interpretation  of  current 
saentific  literature  related  to  the  early 
detection  of  breast  and  cervical  cancer; 


(b)  practical  application  of  Public  Law 
101-354  and  nationaliy-recognized 
clinical  and  quaLty  assurance 
guidelines  for  the  assessment  and 
diagnosis  of  breast  and  cervical  cancer 
including  the  establishment  and 
maintenance  of  a  comprehensive 
screening  program;  (c)  design  and 
implementation  of  public  education, 
professional  education,  coalition 
building,  and  cancer  plan  development 
activities;  (d)  evaluation  of  each 
program  component  (process  and 
outcome)  through  the  analysis  and 
interpretation  of  surveillance  and  other 
relevant  data;  and  (e)  overall  program 
management  including  compliance  with 
cooperative  agreement  requirements. 
Section  1507(a). 

3.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed. 

4.  Provide  consultation  for  effective 
program  management. 

5.  At  the  request  of  the  applicant, 
assign  Federal  personnel  to  a  project  in 
lieu  of  a  portion  of  the  financial 
assistance.  Section  1507(b). 

Evaluation  Criteria  (Total  100  Points) 

Apphcations  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need 

The  extent  of  the  disease  burden  and 
the  need  among  the  targeted  population 
as  measured  by:  (1)  The  state's  breast 
and  cervical  cancer  age-adjusted 
mortality  rates  averaged  over  5  years, 
and  ranking  nationally;  (2)  the 
incidence  rates  of  these  conditions;  (3) 
the  number  of  women  in  the  state, 
including  minority  and  Native 
American  women,  especially  those  who 
are  low  income,  uninsured,  or 
underinsured;  and  (4)  existing  access 
and  barriers  to  early  detection  services, 
(e.g.,  social,  cultural,  financial, 
geographic).  (20  points — 5  points  for 
each  subpart) 

B.  Operational  Plan 

The  feasibility  and  appropriateness  of 
the  Operational  Plan  to  provide:  (1) 
Screening  services  for  breast  and 
cervical  cancer  (15  points);  (2)  follow-up 
and  referral  for  medical  treatment  for 
women  with  malignant  and 
premalignant  conditions,  and  tracking 
system  (15  points);  (3)  pubUc  education 
(5  points);  (4)  professional  education  (5 
points);  (5)  a  quality  assurance  system 
(10  points);  and  (6)  a  surveillance 
system  and  evaluation  strategies  (10 
points).  (60  points  allocated  as  noted 
above) 


C.  Coalition  and  Community 

Invoh-pTT.ent 

The  extent  to  which  the  applicant 

propc-'s  to  coordinate  activities  with 
other  I  ederal,  sta'e  and  local  cancer 
progr-,miS,  community-based 
organizations,  other  appropriate 
agencies,  and  private  providers  as 
evidenced  by  letters  of  support  a^d 
proposed  coalition  development  and 
coalition  participation  in  program 
planning.  (5  points) 

D.  Breast  and  Cen-ical  Cancer  CcntroJ 
Plan 

The  feasibility  and  appropriateness  of 

the  applicant's  current  breast  and 
cervical  cancer  control  plan  or  their 
proposal  to  develop  such  a  plan  with 
coalition  input  and  the  commitment  to 
use  it  for  program  development  and 
management.  (5  points) 

E.  Capability 

The  extent  to  which  the  applicant 

appears  likely  to  succeed  in 
implementing  the  proposed  activities  as 
measured  by:  (1)  Relevant  past 
experiences;  (2)  feasible  program 
objectives;  (3)  a  realistic  timetable  for 
program,  implementation;  (4)  a  sound 
management  structure;  and  (5)  the 
qualifications  of  management  and 
techni(oa!  staff,  including  the 
appropriateness  of  their  proposed  roles 
and  responsibilities  or  job  descriptions. 
(10  points — 2  for  each  subpart  noted 
above) 

F.  Budget  and  Justification 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  cnnouncement.  (Not  weighted) 

Funding  Priorities 

Priority  will  be  given  to  states  with 
greater  disease  burden  from  breast  and 
cervical  cancer  and  an  existing 
infrasLracture  to  fully  support  a 
comprehensive  screening  program. 

Recipient  Financial  Participation 

The  following  Recipient  Financial 
Participation  requirements  are  specified 
by  Section  1502: 

A  Requirement  for  Matching  Funds 

The  Secretary  may  not  make  a  grant 
under  section  1501  unless  the  state 
involved  agrees,  with  respect  to  the 
costs  to  be  incurred  by  tjie  state  in 
carr^'ing  out  the  purpose  described  in 
such  section,  to  make  available  non- 
Federal  contributions  toward  such  costs 
in  an  amount  equal  to  not  less  than  $1 
for  eatih  ,S3  of  Federal  funds  provided  in 
the  grant.  Such  contributions  may  be 
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made  directly  or  through  donations 
from  public  or  private  entities. 

B.  Determination  of  Amount  of  Non- 
Federal  Contribution 

Non-Federal  contributions  required 
may  be  in  cash  or  in  itind,  fairly 
evaluated,  including  equipment  or 
services  (and  excluding  indirect  or 
overhead  costs).  Amounts  provided  by 
the  Federal  Government,  or  services 
assisted  or  subsidized  to  any  significant 
extent  by  the  Federal  Govemnjent,  may 
not  be  included  in  determiaing  the 
amount  of  such  non-Federal 
contributions. 

C.  Maintenance  of  Effort 

In  malrjng  a  determinatiun  of  the 
amount  of  non-Federal  contributions  for 
purposes  of  the  matching  funds 
requirement,  the  Secretary  may  include 
only  non-Federal  contributions  in 
excess  of  the  average  amount  of  non- 
Federal  contributions  mada  by  the  state 
involved  toward  the  purpose  dpsrr  bod 
in  section  1301  for  the  Z-y-  ai  pv;  ^: 
preceding  the  first  fiscal  yc  ar  for  which 
the  state  is  applying  to  rec'  ivp  a 
cooperative  agreement  un(  e:  su.  n 
section. 

D.  Relevant  Non-Federal  C-yntr.Di.tions 
for  Medicaid 

In  making  a  determinati m  c'  the 
amount  of  non-Federal  co;  tr^h  .•!;">  ^n 
purposes  of  meeting  the  n^  i\:.h\"^.  f :;  is 
-equirement,  the  Secreterv-  shall,  sutn*^:  • 
to  conditions  outlined  in  t^ie  atovt-  two 
paragraphs,  include  any  nnn-Pedenii 
irr^.ounts  expended  pursuant  to  Tnif 
XDi  of  the  Social  Security  .^ct  by  t^t^ 
state  involved  toward  the  purpi),<* 
described  in  paragraphs  (1)  and  U'  ;* 
.section  1501(a). 

Matching  funds  may  not  include: 

A.  The  payment  for  treatment  services 
or  the  donation  of  treatment  services 
(see  note  below); 

B.  Services  assisted  or  subsidized  by 
the  Federal  Government;  or 

C.  The  indirect  or  overhead  costs  of 
an  organization. 

Note:  Treatment  is  definpd  as  any  service 
recommended  by  a  clinician  including 
medical  and  surgical  interve:i' ion  provided 
ia  the  management  of  a  diagnr  sed  condition. 

Executive  Order  12372  Rexiew 

Applications  are  subject  to 
hitergovemmental  Review  3f  Federal 
Programs  as  governed  by  Executive 
Order  12372.  This  order  se^s  up  a 
system  for  state  and  local  review  of 
proposed  Federal  assistanra 
applications.  Applicants  (other  than 
federally  recoguized  Indidr  tnb< ! 
governments)  should  conteci  tiiv.r  ^nir 
Single  Point  of  Contact  (SFCCi  ns  earv 


<  ^  ^        ble  to  alert  tliem  to  expected 
announcements  of  cooperative 
agreement  funds  and  receive  any 
nocessary  instructions  on  the  state 
process,  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
state.  A  current  Ust  i>i  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  tl-.ey  should  forward 
them  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  N£..  Atlanta.  Georgia 
30305,  no  later  than  60  days  after  the 
appUcation  due  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  the  state 
process  recommendations  it  receives 
after  that  date. 

P  u t3  i :  c  i i  eo  1 1  h  S  •■  stem  Reporting 

i  his  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  af  Icdfal  Domestic  Assistance 
.Somber 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.919. 

Other  R'--qi!irpmpnt? 

/'cperuoric  Heduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  coopjerative  agreement 
will  be  subject  to  re\  iew  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
apphcant  must  comply  with  the 
Department  of  Healt'i  and  Human 
Services  Regulationf  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  app.icant  will  be 
responsible  for  prov'ding  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  appHcatlon  Form  PHS-5161- 
1  must  be  submitted  to  Edwin  L.  Dixon. 
Grants  Management  Officer,  Grants 
.Management  Branch,  Procurement  and 
Grants  Office,  Cente:^  for  Disease 


Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  314, 
Mailstop  E-18,  Atlanta,  Georgia  30305. 
on  or  before  Juiy  15. 1993. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(a)  Received  on  or  before  the  slated 
deadline  date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailing.) 

2  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b),  above,  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  apphcant. 

Uliere  To  Obtain  Additional 
Information 

Ajcomplete  program  description, 
information  on  application  procedures, 
an  appUcation  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Gordon  R.  Clapp, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  314, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6508. 

Programmatic  technical  assistance 
may  be  obtained  from  Faye  L  Wong, 
MJ.H.,  R.D.,  Chief,  Program  Operations 
Section,  Program  Services  Branch, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  K-57,  Atlanta, 
Georgia  30341-3724.  telephone  (404) 
488-4880.  and  FAX  (404)  488-4727. 

Please  refer  to  Program 
Announcement  Number  321  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthv  People  2000  (Summary  Report, 
Stock  No.  01 7-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 
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Applicants  will  f:;ia  a  copy  of  the 
'.nterim  final  rale  (4Z  CFR  parts  405  and 
5  34)  of  the  Fetleral  Register,  55  FR 
53510  December  31.  1990.  included  in 
the  application  kit. 

Dated  luly  8,  1993. 
Robert  L.  Foster. 

Ac-'-.ig  Associate  Director  for  Management 
and  Operations.  Centfirs  for  Disease  Control 
and  Prfventior.  (CDC). 
'FP  Dec  93-16626  Filed  7-13-93;  8:45  am] 
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Food  and  Drug  Administration 

[Docket  No.  93N-0240; 

Lilly  Research  Laboratories,  Et  Al., 
Withdrawal  of  Approval  of  15 
Abbreviated  Antibiotic  D'ug 
Applications 

AGENCY:  Food  ar.d  Drag  Administration. 
HHS 

ACTION:  Notice 

SUMMARY:  The  Food  and  Drug 
AdminisL-ation  (FDA)  is  withdrawing 
approval  of  15  abbreviated  antibiotic 
drag  applications  (AADA's).  The 
holders  of  the  AADA  s  notified  the 
agency  m  writing  that  the  drug  products 
were  no  lon^,er  marketed  and  requested 
that  the  approval  of  the  applications  be 
Withdra\^'n. 

EFFECTIVE  DATE;  August  13.  1993, 

FOR  FURTHER  INFORMATION  CONTACT:  Lola 

E  Batson,  Cen'er  for  Dn^i^  Evaluation 
end  Research  (HFD-360)rFood  and 
Drag  Administration.  7500  Standish  PI., 
RockviUe,  MD  20855,  301-295-8038. 

SUPPLEMENTARY  INFORMATION:  The 

holders  of  the  .A.ADA  s  listed  in  the  table 
m  this  document  have  informed  FDA 
that  these  drag  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing 
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A.ADA 
no 

Dnjg 

Applicant 

SO-093 

CXjractliin  [pen- 

Lilly  Research 

allin  G  pro- 

Laboratories. 

ca:f^rt 

Lilly  Corporate 
Center.  Indi- 
anapolis. IN 
46285. 

6C-64 ' 

^OOdorry-j-^X 

Wallace  Labora- 

fiTi«r'ac/ci''^a 

tories.  301 B 

HO.'  Cap- 

CoUegeRoad 

sules,  1 50  and 

East.  Prince- 

300 r^.i'.ig'ams 

ton,  ^4J  08540. 

(mgi 

60-686 

Bacrtraan  Of^i- 

Lilly  Research 

ment 

Laboratories. 

AADA 
no. 


60-918 


62-101 


62-134 


62-167 


62-434 


Drug 


62-442 


62-489 


62-518 


62-530 


Bacitracin  Topi- 
cal Ointment 
USP,  500 
units  per  gram 

(g) 


Bacitracin  Oint- 
ment, 500 
units  per  g. 


Cephalexin 
Morx>hydrate. 


Bacitracin  Zinc- 
Neomycin- 
PoJymyxln 
Ophthalmic 
Ointrrwnt  Ster- 
ile. 

Ooxycycline 
Hyclate  Cap- 
sules, USP, 
50  mg. 


Doxycycline 
Hydate  Cap- 
sules. USP, 
100  rT>g. 

Barstatin  100 
Powder® 
(nystatin, 
USP). 


Nystatin  Oral 
Suspension. 
USP. 

Gentamicin  Sul- 
fate Cream. 
USP,  0.1%. 


Applicant 
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Biocraft  Labora- 
tories, Inc  , 
1&-01  River 
Rd..  P.  O   Box 
948,  Fair 
Lawn,  NJ 
07410. 

Purepac  P'^a- 
maceutica 
Co..  200 
Elmora  Ave 
Elizabeth.  N^' 
07207. 

CIPAN,  c/0 
Louie  F   Turn- 
er &  Associ- 
ates, P  C 
Bex  331044 
Fort  Wortfi 
TX  76163 

Pharr.alem 
Drvision  of 
Altana  Inc 
Baylis  Rd  . 
Melville,  NY 
1174^ 

Par  Pt^arrra- 
ceutical.  If"'; 
One  Ran 
Picge  Pd 
Spnng  Valley 
NY  10S77. 

Do. 


Bartan 

Ptiarrraca! 
Co  .  mc .  3 
Sp^eman  Rd 
Fairfield,  NJ 
07006. 
Pharmadenn. 


Pharmaderm. 


62-565 

Ampicillln 

Lilly  Research 

Faspak®. 

Labcatories 

62-596 

Nystatin- 
Trtamdnoione 
Acetonkle 
Cream,  USP. 

Pharmadenn 

62-808 

Cephradine  

CIPAN 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)),  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  AADA's 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  August  13, 1993. 


Dated:  June  29. 1993. 
Car!  C  Peck. 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc  q3-lfi592  Filed  7-13-93;  8:45  am) 
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[Docket  No.  93N-0242] 

Pioneer  Pharmaceuticals,  Inc.; 
Withdrawal  of  Five  Abbreviated  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice 

SUMMARY:  The  Feed  and  Drug 
-Administration  (FDA)  is  withdrawing 
approval  of  five  abbreviated  new  drug 
applications  (ANDA'sJ  held  by  Pioneer 
Fharm.aceuticals,  Inc.,  209  40th  St., 
Irvmgton.  NI  07111  (Pioneer).  FDA  is 
withdrawing  these  applications,  at  the 
request  of  Pioneer,  because  of  questions 
raised  about  the  reliability  of  data  and 
information  submitted  to  FDA  in 
support  of  the  applications.  Pioneer 
waived  its  opportunity  for  hearing. 
EFFECTIVE  DATE:  July  14,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sullivan,  Center  for  Drug 
Evaluation  and  Research  (HFD^-366). 
Food  and  Drug  Administration,  7500 
Standish  PI  .  Rockville,  NtD  20857,  301- 
295-6041 

SUPPLEMENTARY  INFORMATION;  Recently. 
FD.\  became  aware  of  discrepancies 
concerning  data  used  to  support 
approval  of  the  folIowinB  AA'DA's  held 
bv  Pioneer 

'  ANDA  88-585,  Dicyclomine 
Hydrochloride  Tablets,  20  milligrams 
(mg); 

ANDA  88-049,  Folic  Acid  Tablets.  1 
mg; 

AND.\  89-082,  Methocarbamol 
Tablets,  750  mg, 

.ANDA  89-361,  Dicyclomine 
Hydrochloride  Capsules.  10  mg;  and 

ANDA  89-943,  Chlorzoxazone 
Tablets,  500  mg 

FDA  identified  discrepancies  in  data 
submitted  to  obtain  approval  of  the 
applications  listed  above  which  have 
raised  questions  about  the  reliability  of 
the  data.  Subsequently,  in  a  letter  dated 
May  13,  1993,  Pioneer  requested 
withdrawal  of  these  .AND.A's 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosm.etic  Act 
(21  U.S.C.  355(e)).  and  under  authority 
delegated  to  the  Director.  Center  for 
Drag  Evaluation  and  Research  (21  CFR 
5  82),  approval  of  the  ANT)A's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  July  14,  1993. 
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Distribution  of  drug  products  in 
interstate  commerce  without  an 
approved  application  is  unlawful. 

Dated:  July  3, 1993. 
Carl  C  Peck, 

Director,  Center  for  Drug  Evaiuaticn  and 
Research. 
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Notice  is  neistjy  given  of  a  Lorrection 
in  the  meeting  of  the  National  Digestive 
Diseases  Advisory  Board  on  July  26-27, 
1993,  which  was  published  in  the 
Federal  Register  on  June  30, 1993,  (58 
FR  35023). 

The  address  of  the  conference  was 
incorrectly  published  as  being  held  at 
the  Capitol  Gateway  Marriott.  Crystal 
City,  Virginia.  The  correct  address  is  the 
Crystal  Gatewpy  Marriott,  1700  Jeffersor 
Davis  Highway.  Arlington,  Virginia 
22202. 

Dated:  July  8, 1993. 
Susan  K.  Feldman, 
Connnittee  Management  Officer,  NIH. 
(FR  Doc.  93-16736  Filed  7-13-93;  8:45  ami 
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P.ecord9b:°  Discia.rr'e''  c'  '-".'.erest 

AGENCY:  Anchorage  District  Office, 
Bureau  of  Land  Management. 
ACTION:  Notice;  Recordable  disclaimer  of 
interest. 

SUMMARv  The  City/Borough  of  Juneau, 
Alaska  has  made  application  for  a 
recordable  disclaimer  of  interest 
pursuant  to  section  315  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1745)  and 
the  regulations  in  43  CFR  part  1864. 
The  requested  action  will  serve  to 
remove  a  cloud  on  the  title  affecting  the 
lands  described  below.  Title  to  these 
lands  are  vested  in  the  City  and  Borough 
of  Juneau;  however,  a  possible  nght, 
title,  or  interest  of  the  Secretary  of  the 
interior  based  on  a  Deed  recorded 
August  30, 1926,  appears  on  a  title 
repon  for  these  lanc^.  BLM  records 
show  no  ownership  interest  was  ever 
acqui.-ed  by  the  U.S.  The  purpose  of  thjs 
notice  is  lo  allow  any  person  or  agency 


asserting  a  claim  to  these  lands  or 
having  a  bona  fide  objection  to  the 
proposed  transaction  to  file  their 
objections  with  the  BLM  Anchorage 
District  Manager,  6881  Abbott  Loop 
Road,  Anchorage,  Alaska  99507. 

Legal  Description:  Lot  7,  Block  A, 
Townsita  of  Juneau,  Juneau  Recording 
District,  First  Judicial  District,  State  of 
Alaska,  containing  less  than  .02  acre. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  12, 1993. 
FOR  FURTHER  tK^CSMS'-C'-  CC»-^ACT: 
Robert  LJoyd.  A:.,:._:_^._  _,_.:ct  Office 
(907) 267-1254. 

Dated:  July  2, 1993. 
Richard ).  Vemimen, 
Anchorage  District  Manager. 
IFR  Doc.  93-16637  Filed  7-13-93;  8:45  am) 
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agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Southwest  Intertie  Project  Final 

Environmental  Impact  Statement  and 

Proposed  Plan  Amendment  (FEIS/PPA). 

SUMMARY:  Idaho  Power  Company,  Boise, 
Idaho,  has  made  an  application  for  a 
200-foot-wide  right-of-way  for  the 
construction,  operation,  and 
maintenance  for  two  segments  of  the 
proposed  Southwest  Intertie  Project 
(SWIP)  50a-kv  transmission  line.  The 
Midpoint  to  Dry  Lake  segment  of  the 
line  would  run  from  Idaho  Power 
Company's  Midpoint  substation  near 
Shoshone,  Idaho,  to  a  proposed 
substation  in  Dry  Lake  Valley  northeast 
of  Las  Vegas,  Nevada.  The  Ely  to  Delta 
Segment  would  run  from  a  proposed 
substation  west  of  Ely,  Nevada,  in  the 
Robinson  Summit  area  to  a  proposed 
substation  near  Delta,  Utah.  The  Ely  to 
Delta  segment  of  line  would  be  built  and 
operated  by  the  Los  Angeles  Department 
of  Water  and  Power  and  would  be  part 
of  the  Utah-Nevada  transmission  hne 
project  (UNTP).  Idaho  Power  Company 
would  build  and  operate  the  Midpoint 
to  Dry  Lake  segment  of  the  line.  The 
purpose  of  this  transmission  line  would 
be  for  the  seasonal  interchange  of 
electrical  power  between  the  northwest 
and  southwest  parts  of  the  United 
States. 

A  Draft  Environmental  Impact 
Statement  and  r>raft  Plan  Amendment 
(DEIS/DP A)  was  prepared  and 
distributed  to  the  Public  in  June  of  1992. 


In  response  to  public  comment,  the 
DEIS/T)PA  was  revised  and  additional 
information  added.  The  Final 
Environmental  Impact  Statement  (FEUS) 
identifies  resource  values  and  anaijrzes 
the  environmental  impacts  to  those 
resources  that  would  be  expected  from 
the  construction,  operation,  and 
maintenance  of  the  SVVTP.  The  Proposed 
Plan  Amendment  fPPA)  identifies 
where  the  agency-preferred  alternative 
would  be  outside  a  designated  Bureau  of 
Land  Management  (BLM)  utihty 
corridor. 

DATES:  In  accordance  with  43  CFR 
1610.5-2  "any  person  who  participated 
in  this  planning  process  and  may  be 
adversely  effected"  may  protest  in 
writing.  Protests  must  be  postmarked  no 
later  than  August  17, 1993.  Protests 
regarding  the  Proposed  Plan 
Amendment  must  be  sent  to  the 
Director,  Bureau  of  Land  Management 
(760),  at  the  address  hsted  below.  Any 
Protest  to  the  Proposed  Plan 
Amendment  must  contain  (1)  Name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest; 
(2)  a  statement  of  the  issue(s)  being 
protested;  (3)  a  statement  of  the  part(s) 
of  the  plan  being  protested;  (4)  a  copy 
of  all  documents  addressing  the  issue(s) 
that  were  submitted  during  the  planning 
process  by  the  protesting  party,  or  an 
indication  of  the  date  the  issue  or  issues 
were  discussed  for  the  record;  and  (5)  a 
concise  statement  explaining  why  the 
proposed  plan  is  believed  to  be  wrong. 
ADDRESSES:  Comments  on  the  FEIS/PPA 
should  be  addressed  to:  District 
Manager,  Bureau  of  Land  Management, 
Burley  District  Office,  Route  3,  Box  1. 
Burley,  Idaho  83318.  All  comments 
received  on  the  FEIS/PPA  will  be 
considered  in  the  preparation  of  the 
BLM  Record  of  Decision.  Protests 
s.hould  be  sent  to:  Director,  Bureau  of 
Land  Management  (760),  Department  of 
the  Interior.  1848  C  Street  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Simonson.  Southwest  Intertie  Project 
Manager,  Bureau  of  Land  Management, 
Burley  District  Office,  Route  3,  Box  1, 
Burley,  Idaho  83317.  Phone:  (208)  678- 
5514. 

Delmar  D.  Vail. 
State  Director. 

[FR Doc  93-16628  Filed  7-13-93;  845  am) 
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summary:  This  notice  terminates  the 
terrvjorary  segregative  effect  of  a 
proposed  withdrawal  requested  by  the 

L'  S  Department  of  Agriculture,  Forest 

S-^rv^ce.  for  the  Sewaid  Highway 
Reuonstr.iCt:or.  Project. 

EFFECTIVE  DATE:  August  17.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sar.dra  C  Thon-_^s.  BLM  .A^dska  State 
Office,  2U  VV   7»h  Avenue.  #13. 
Ar.chor,3^e.  A.asKa  9Q313-7599,  907- 

SUPPLEMENTARY  INF0RMA"^10N.  A  Notice 
cf  Proposed  Withdrawal  was  pubUshed 
IP  'he  Federal  Ref,ister,  56  FR  40908. 

AL.gust  \h.  1^91,  whi-jh  segregated  the 
hir.d  described  triers, r,  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
vahd  existing  rights,  but  not  from  other 
forrr.s  of  disposition  which  may  by  law 
be  made  of  National  Forest  System 
lands  The  2-year  sf^rea^'ion  expires 
August  16.  1993  Th^'  wiuddrawal 
opp.xation  w:[l  cor.'inue  to  be 
processed  unless  it  IS  canceled  or 
den.ed  The  lands  are  described  as 
fo!'.o'.vs 

S«w«Lrd  Meridian 

C'lugach  Natior.a.  F'.r«";t 

A  comrior  J^k"  '.■'■e'.  each  side  of  centerline 
c:  the  propose' :  -;  ^nway  located  within: 
T  ?  N    R  1  E    unsurve>"ed, 

Sec  6,  .NAV-iNEV*. 
T  3  \    R  IE-,  unsurveyed. 

■-*'C    ,31    S\VV«. 
T  ■"  N    H  1  VV  .  unsurveyed. 

:v-  4  E-ivvvi. 

T  8  N  .  R  1  W.,  unsurveyed. 

Sec  25.  SWV«.  SWV«SEV.; 

Sec.  28.  WVi; 

Sec.  33,  BViWVi: 

Sec.  36.  NEV4. 

The  areas  described  aggregate 
approximately  407.3  acres 

A*  9  a  m  Alaska  Daylight  Time,  on 
Au.-  .St  17,  1993.  the  lands  will  be 
f  pen'^d  to  location  and  entry  under  the 
I  r.;*ed  States  mining  laws,  subject  to 
'.  T  ;d  existing  rights,  the  provision  of 
et  stint'  withdrawals,  and  other 
sec;:e=j3ti  jt.s  of  record.  Appropriation  of 
ar.  V  of  'he  '.-^.nc!  described  in  this  order 
L."  '^T  the  ^e.-erai  mining  laws  prior  to 
tr.e  date  and  t.me  of  restoration  is 
•..".a..thc,-ized. 

La>»d   iulv  6.  1993. 
Sue  A.  Wolf. 

r.i;^'  Branch  0'  Ldnds. 
-H  IhK  q,3-!fi53;  Fi'-d  7-13-93;  8:45  ami 
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Realty  Action,  Direct  Sale  of  Public 
Lands,  and  Modified  Competitive  Sale 

o'  Puh''c  Lands:  Wyoming 

agency:  Bureau  oi  Land  Management, 

Interior. 

ACnON:  Notice  of  Realty  Action,  Direct 

Sale  of  Public  Lands,  and  Modified 

Competitive  Sale  of  Public  Lands  in 

Campbell  County. 

SUMMARY:  The  following  public  surface 
estate  has  been  determined  to  be 
suitable  for  disposal  by  sale  imder 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  (90  Stat. 
2750  43  U.S.C.  1713).  The  Bureau  of 
Land  Management  (BLM)  is  required  to 
receive  fair  market  value  for  the  land 
sold  and  any  amount  received  for  less 
tiian  fair  market  value  vdll  be  rejected. 
The  BLM  may  accept  or  reject  any  and 
all  bids,  or  withdraw  any  land  or 
interest  on  the  land  for  sale  if  the  sale 
would  not  be  consistent  with  FLPMA  or 
other  applicable  law. 

Sixth  Principal  Meridian 
Parcel  A 

T.  44  N..  R.  72  W. 

Sec.  14.  lot  4: 

Sec.  15,  lot  1. 
T  45  N..  R.  72  W. 

Sec  20.  EViSEV«; 

Sec.  33.  SviSWV4. 

Containing  239.08  acres  more  or  less 

Parcels 

T.  45  N.,  R.  73  W. 
Sec.  21.  KWV.SWV*. 

Containing  40  00  acres  more  or  less 

The  above  land  aggregates  279.08 
acres,  more  cr  >■•=.   n  ranipbell  County. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Pomerinke,  Area  Manager,  Buffalo 
Resource  Area,  BLM.  189  Cedar, 
Buffalo,  Wvoming  82834,  (307)  684- 
5586. 

SUPPLEMENTARY  INFORMATION:  This  sale 
is  consistent  with  BLM  policies  and  the 
Buffalo  Resource  Area  Resource 
Management  Plan.  The  purpose  of  this 
proposed  action  is  to  dispose  of  small 
isolated  tracts  of  land  which  have  been 
determined  to  be  difficult  and 
imeconomic  to  manage.  The  planning 
document,  environmental  assessment 
and  the  fair  market  value  addressing  the 
proposed  sale  will  be  available  for 
review  at  the  BLM.  Buffalo  Resource 
Area. 

Parcel  A  will  be  offered  by  direct  sale 
to  the  adjoining  landowner.  The 
adjoining  landowner  will  be  required  to 
submit  proof  of  adjoining  land 
ownership  before  a  bid  can  be  accepted 

Parcel  B  will  be  offered  to  the 
adjoining  landowners  by  the  modified 


competitive  sale  method.  The  adjoining 
landowners  will  be  required  to  submit 
proof  of  adjoining  landovvnership  before 
a  bid  can  be  accepted 

The  publication  of  this  Notice 
segregates  the  279.08  acres  of  public 
land  described  in  the  above  sale  from 
settlement,  sale,  location,  and  entry 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  sale 
pursuant  to  Sectior;  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  Any  subsequent  application  shall 
not  be  accepted,  shall  not  be  considered 
as  filed,  and  shall  be  returned  to  the 
applicant  if  the  notice  segregates  the 
land  from  the  use  applied  for  in  the 
application.  The  segregative  effect  of 
this  notice  will  terminate  upon  issuance 
of  a  conveyance  document,  270  days,  or 
when  a  cancellation  notice  is  published, 
whichever  comes  first. 


Sale  Procedures 

1.  All  bidders  must  be  U.S.  citizens, 
18  years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  state,  state 
instrumentality  or  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Wyoming. 

2.  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Buffalo 
Resource  Area  Office  by  4:00  p.m., 
August  25.  1993,  at  which  lime  the 
sealed  bid  envelopes  will  be  opened  and 
the  high  bid  announced.  The  high 
bidder  vdll  be  notified  m  v\Titing  within 
30  days  whether  or  not  the  BLM  can 
accept  the  bid.  The  sealed  bid  envelope 
must  be  marked  on  the  front  lower  left- 
hand  comer  with  the  words  "Public 
Land  Sale,  Parcel  A  or  Parcel  B 
(WYW106593).  Sale  held  August  25. 
1993." 

3.  All  sealed  bids  must  be 
accompanied  by  a  payment  of  not  less 
than  10  percent  of  the  total  bid.  Each 
bid  and  final  payment  must  be 
accompanied  by  certified  check,  money 
order,  bank  draft,  or  cashier's  check 
made  payable  tc:  Department  of  the 
Interior-BLM. 

4.  Failure  to  pay  the  remainder  of  the 
full  bid  price  within  ISO  days  cf  the  sale 
will  disqualify  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  highest  qualified 
bid  will  be  honored  or  the  land  will  be 
reoffered  under  competitive  procedures. 
If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amount  are 
received,  supplemental  sealed  bidding 
will  be  used  to  determine  tlie  high  bid. 
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Additional  sealed  bids  will  b« 
submitted  to  resolve  all  ties. 

5.  If  either  of  the  parcels  fail  to  sell, 
it  will  be  reoffered  for  sale  under 
competitive  procedures.  For  reoffered 
land,  bids  must  be  received  in  the 
Buffalo  Resource  Area  Office  by  4:00 
p.m.  on  the  fourth  Wednesday  of  each 
month  beginning  September  22,  1993. 
Reoffered  land  will  remain  available  for 
sale  until  sold  or  until  the  sale  action  is 
cancelled  or  terminated.  Reappraisals  of 
the  parcel  will  be  made  periodically  to 
reflect  the  current  fair  market  value.  If 
the  fair  market  value  of  the  parcels 
change,  the  land  will  remain  open  for 
competitive  bidding  according  to  the 
procedures  and  conditions  of  this 
notice. 

Patent  Terms  and  Conditions 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights  to  include  the 
following:  Parcel  A:  Rights-of-ways; 
\VYW90169-road,  WYW'69271- 
poweriine.  Oil  and  gas  leases: 
VV'V"\V82868,  VVYW84895,  WYW98897. 
Parcel  B:  Oil  and  gas  lease;  WY\V82880. 
Specific  patent  reservations  for  both 
parcels  include: 

1.  A  reservation  to  Lhe  United  States 
for  a  right-of-way  for  ditches  and  canals 
in  accordance  with  the  Act  of  August 
30,  1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
minerals,  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  into  the  patent  document, 
is  available  for  review  at  the  BLM, 
Buffalo  Resource  Area  Office. 

For  a  period  of  forty-five  (45)  days, 
from  the  date  of  issuance  of  this  notice 
in  the  Federal  Register,  interested 
parties  may  submit  comments  for  all 
lands  identified  in  this  Notice  to  the 
Bureau  of  Land  Management,  District 
Manager,  Casper,  1701  East  E.  Street, 
Casper,  Wyoming  82601.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposed  realty 
action  will  become  final. 

Dated:  July  1, 1993. 
Mike  Karb<i 

;rK  Doc.  93-16584  Filed  7-13-93;  8:45  ami 
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Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Pefr  t 

The  following  applicants  hoxe 
applied  for  a  permit  to  conduct  certain 

act!v;tjes  -Aith  endangered  species.  This 


notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq): 

PRT-780565 

Applicant:  Jeffrey  Wells,  El  Cajon,  CA 

The  applicant  requests  a  permit  to 
survey  and  monitor  the  status  of  the 
Least  bell's  vireo  [Vireo  bellii  pusillus) 
in  southern  California  to  enhance  the 
propagation  and  survival  of  the  species. 
PRT-780567 
Applicant:  Joel  Weintraub.  Dana  Point,  CA 

The  applicant  requests  a  permit  to 
determine  the  presence  or  absence  of 
the  Least  bell's  vireo  (Vireo  beilii 
pusilJus)  using  recorded  bird  calls  in 
southern  California. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432c,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  wTitten  request  for  a  copy  of 
such  documents  to  the  following  office 
vrithin  30  days  of  the  date  of  publication 
of  this  notice;  U.S.  Fish  and  Wildhfe 
Service,  Office  of  Management 
Authority:  4401  North  Fairfax  Drive, 
room  432c,  Arlington.  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  July  9, 1993. 
Susaa  Jacobeen, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  93-16625  Filed  7-13-93;  8:45  am) 


Draft  Recovery  Plan  for  '^--a-'-.es 
-p'So.^M  for  Review  and  Ccrr-rrient 

AGENCY;  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  pubhc  review  of  a  draft 
recovery  plan  for  Serianthes  nelsonii. 
This  endangered  tree  species  occurs  on 
Guam  and  the  island  of  Rota,  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  13,  1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 


copy  by  contacting  the  Field  Supervisor. 
Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  room  6307,  300  Ala 
Moana  Blvd..  Honolulu,  Hawaii  96850 
(phone  808-541-2749).  Copies  of  the 
draft  plan  will  also  be  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Service's 
Honolulu  address,  the  Guam 
Department  of  Agriculture,  Guam 
Aquatic  and  Wildlife  Resources 
Division,  Dairy  Farm  Road,  Mangilao, 
Guam  (phone  671-734-3944);  and 
Commonwealth  of  the  Northern  Manana 
Islands  Division  of  Fish  and  Wildlife, 
Department  of  Natural  Resources,  Lower 
Base.  Tanapag,  Saipan  (phone  670-322- 
9729).  Written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Robert  P.  Smith,  Field  Supervisor,  at 
the  above  Honolulu.  Hawaii,  address. 
Comments  and  materials  received  are 
available  on  request  for  pubhc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Honolulu,  F  '     - 

FOR  FURTHER  !N*0R.'AAT:OS  CQKTACT: 

Karen  W.  Rosa.  Fish  and  Wildlife 
Biologist,  at  the  above  Honolulu 

address 


'\f  Mr 


<V,AT10N: 


Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  Usted  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  estabhsh 
criteria  for  the  recovery  levels  for 
downhsting  or  deUsting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  pubUc  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  pubhc  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
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r^-!  :•   e'\  plans,  b'  '  w.l;  h*>  t~:rjv\:'i*'i'.  tr. 
ft:'"."    ;,  r'.at?  F-''i-:a^  or  ntP'T  ■ir'if.asso 
(hai  tht^.  t:an  ::i*r;  .!*is«    ..tTiraerus  into 
account  dur.::v;  ••  -»     .  :";?  of 
implercer.'-.nB,       jver^' actions. 
Individua.  zw:    -sponses  to  coniments 
will  not  be  provided. 

The  species  being  considered  in  this 
recov977  plan  is  Seriantries  nelsonii. 
The  areas  of  emphasis  for  recovefy 
actiops  for  this  species  are  the  Ritidian 
Point  area  on  Guam  and  several  steep 
hillsiri-s  ar.-l  cliffs  in  the  southern  and 
weste-.  portions  of  Rota  in  the 
Corr.mon wealth  of  the  Northern  Mariana 
Islands.  Recovery  efforts  will  focus  on 
securing  and  managing  habitat  to 
remc  -  'hrfsa's    .:    s^^d  by  ungiilates. 
inspti  '  prwid'.    >   :,:-»,  typhoons  and 
d?vp  "DHi^rir  s:   ;  the  establishment  of 

Public  Coram£nis  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

.■\uthnritv 

Tne  ajtnority  for  this  action  is  section  4(0 
of  the  Endangend  Species  Act,  16  U.5.C 

1533(fl. 
DstpH   Tu'.vB.  1993. 

Man.  :■  •-  P!i'nert, 

BegiOiiui  Director.  US.  Fish  and  Wildlife 
Senic.  Region  1. 

[FR  Doc  93-16629  Filed  7-13-93;  8;45  ami 

MUJNa  CQM«>10-«»-H 


N  =  'iO'-a:  PgrV  ?e". 'ce 

AvaCaOdity  of  a  D-at  Wi'd  a^c  Sce-ic 
River  Evai'jatiof^  9".<}  Ef^v-  orrr-e-ia* 
."Assessment  of  =?ig  and  L:n  e  'oht'js 
Crae«s  in  Ohio  *0f  Re '/lew  src 
Comment 

AGENCY:  National  Park  Service,  DOI. 
ACTION.  Notice  of  document  availability 

SUM»«AflY:  The  National  Park  Service 
announces  the  availability  for  public 
review  of  a  draft  Wild  and  Scenic  River 
Evaluation  and  Environmental 
Assessment  of  Big  and  Little  Darby 
Creek.s  in  Ohio.  The  report  evaluates  an 
application  by  the  Governor  of  the  State 
of  Ohio  to  have  three  segments  of  the 
Darby  Creeks  designated  as  wild  and 
scenic  rivers  pursaant  to  section  2(a)(ii) 
cf  the  Wild  and  .Scenic  Rivers  Act.  The 
Service  soUcits review  and  comm«it 
from  the  public  on  this  draft  Evaluation. 
DATIS:  Comments  on  the  draft  report 
must  be  received  on  or  before  August 
30,  1993  to  receive  consideration  by  the 
Service. 


UMI 


ADOBESSES    :-'ersons  wishm;;  to  review 
the  draft  report  can  obtain  a  copy  from 
the  Division  of  Natural  Areas  and 
Preserves,  Ohio  Department  of  Natural 
Resources,  Building  F-1  Fountain 
Square,  Columbus.  Ohio  43224 
(telephone:  614-265-6465).  also  from 
the  Midwest  Regional  Office.  National 
Park  Service,  1709  Jackson  Street. 
Omaha,  Nebraska  68102-2571 
(telephone:  402-221-3481).  The  report 
will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  tlie  above 
addresses  and  also  at  the  following 
public  libraries. 

West  Jefferson  Public  Library-,  270  Lilly 

Chapel  Road.  West  JefIi»Tson.  OH  43162, 

614/879-8448 
London  Public  Library.  20  L  First  Street. 

London,  OH  43140.  614/852-9543 
Plain  aty  Public  Library,  ^05  W.  Main.  Plain 

City,  OH  43064.  614;873-4912 
Pickaway  County  Public  Library,  165  Main 

Street,' CircleviUe,  OH  43113,  614/477- 

1644 
Marysville  Public  Library.  231  &  Court 

Street,  Marysville.  OH  43040,  513. 642- 

1876 
Upfjer  Arlington  Public  Library.  2800 

Treinont  Road,  Upper  Arlington.  OH 

43221,614/486-9621 
Prairie  Township  Branch.  4740  W.  Broad 

Street.  Columbus.  OH  43228.  614/878- 

1301 
Grove  City  Library-,  3359  Park.  Street,  Grove 

City,  OH  43123.  614/875-6716 
Hilliard  Branch.  5657  Scioto-Darby  Road, 

Hilliard,  OH  43026,  614/645-2140 
Dublin  Branch.  75  N.  High  Street,  Diiblin,  OH 

43017.614/645-2170 
Columbus-Main  Branch,  96  S.  Grant  .Avenue, 

Columbus,  OH  43215 
Grandview  Heights  Library.  1685  W.  First 

Avenue.  Grandview,  OH  43212 

Comments  on  the  report  should  be 
addressed  to  Angela  M.  Tomes, 
Midwest  Regional  Office,  National  Park 
Service.  1709  Jackson  Street,  Omaha, 
Nebraska  68102-2571  (telephone:  402- 
221-3481). 

FOR  FURTHER  INFORMATION  CONTftCT: 
Angela  M.  Tomes  (See  AOi'Bf:5sr5). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2(a)(ii)  of  Ihe  Wild  and  Scenic 
Rivers  Act  of  1968  (16  Li.S.C.  1271) 
allows  for  the  Secretary  of  the  Interior 
to  designate  rivers  into  the  Federal 
System  upon  appUcation  of  the 
Governor  of  the  State  through  which  the 
river  fiows  and  pursuant  to  an  act  of  the 
State  legislature.  Rivers  so  designated 
are  granted  the  same  protection  firom 
Federal  projects  that  rr.ight  harm  the 
river's  natural  and  recreational  values  as 
rivers  designated  through  an  Act  of 
Congress.  Rivers  designated  under 
section  2(a)(ii)  must  be  managed  at  no 


additicnai  expense  to  the  Federal 
Government. 

The  act  requires  that  notice  and  an 
opportunity  for  agency  review  and 
comment  be  provided  prior  to 
administrative  action.  The  Service  will 
consider  all  information  presented 
during  a  comment  period  prior  to 
approval  of  the  application  by  the 
Secretary  of  the  Interior. 

The  document  submitted  for  review  is 
the  draft  Big  and  Little  Darby  Creeks. 
Ohio  Wild  and  Scenic  River  Evaluation 
and  Environmental  Assessment. 

The  Darby  Creeks  are  located  in 
central  Ohio  west  of  Columbus.  The 
three  segments  of  the  river  being 
considered  are: 

Upper  Darby  Creek — 32.1  miles,  from  the 
Champaign-Union  County  line  (River  Mile 
71.8)  downstream  to  the  Conrail  rai;road 
U-estle  (River  Wile  39.7),  which  is  0.9  miles 
upstream  of  US  40. 

Lower  Darby  Creek — 34.1  miles,  from  the 
confluence  wish  little  Darby  Creek  near 
Georgesviiie  to  the  Scioto  River. 

Little  Darby  Creek — 19  7  miles,  from 
Lafeyette-Plain  City  Road  Bridge  (Ri\-er  Mile 
20.5)  to  0.8  miles  upstream  from  the 
confluence  with  Big  Darby  Creek. 

The  draft  report  considers  the 
application  for  designation  from  the 
perspectives  of  (1)  eligibiUty.  (2) 
resource  protection  and  (3) 
environmental  impact.  The  eligibility 
evaluation  determines  whether  the  river 
possesses  the  requisite  outstariding 
natural,  cultural,  or  recreational  values 
as  required  by  the  act.  The  resource 
protection  evaluation  determines 
whether  the  river  and  associated 
resource  values  will  be  adequately 
protected  under  the  proposed 
management  strategy.  The 
environmental  impact  evaluation 
considers  the  effects  of  two 
alternatives — designation  and  no 
designation — on  a  range  of  natural 
resource,  cultural  resource,  and 
socioeconomic  values. 

Under  the  proposed  management 
strategy,  river  protection  will  be 
accomplished  through  implementation 
of  the  Big  and  Little  Darby  Creek  Ohio 
State  Scenic  River  Plan  and 
Environmental  Assessment  (Feoruary. 
1992)  which  was  prepared  by  the  Ohio 
Department  of  Natural  Resources. 

The  draft  report  presents  the  National 
Park  Service's  preliminary  finding  that 
the  application  meets  all  of  the 
requirements  for  designation. 

This  draft  report  is  being  submitted 
for  agency  review.  After  consideration 
of  comments  received  during  the  review 
period,  the  report  will  be  submitted  to 
the  Secretary  of  the  Interior  for  final 
action. 
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Agency  and  Public  Crmmpnts  Solicited 

The  Service  solicits  \:.->in  commer.'.s 
on  the  draft  report  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  application  to  designate 
this  nver  as  a  wild  and  scenic  river. 

Authority 

The  authority  for  this  action  is  section 
2(a)(ii)  of  the  Wild  and  Scenic  Rivers 
Act,  16U.S.C.  1271. 

Dared  Jure  29, 1993. 
Herbert  S.  Cabks, 

Acting  Direclor.  National  Park  Service 

[FR  Doc  93-16  5B9  Filed  7-13-93.  8:45  am) 


National  Register  of  '-"sio-'c  e^i^^cps 
ND!!f:catlon  of  Pendi.'-g  Nominaticns 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
3,  1993.  Pursuant  to  §  60.13  of  36  CFR  ' 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  Written  comments  should  be 
--^r:  -edbyjuly  29,  1993. 
Beth  I.   Sava^, 

-  '    >    '  t  •  of  Registration,  National 
Register. 

Mol«aaAk»-Su.*it,r.s  Borousi-.-<'  t'.nL>,  .^■y» 
Tangle  Lakes  Ar- .*•  e •  .  :-^,,    . 
IBoj n.-fc-r  --,•- ■■■.rf  -.-jf     ',  -. ::» V -  ">.■..■  :_,-icted. 


rlondt 
Voiusi*  Ccunty 

Blodf'rt  [>e\:,< 
Ave,,  Da>ior.- 
Donnelly,  Banf 

H»wa:) 


'ti  L5e,  404  Ridgewood 
'.^   93000724 

.rjH  /..  Woure,  801  N. 
>!;  -    '.^.  B'^ach,  93000726 


Kauai  County 

Wilcox.  Albert  Spencer,  Beoch  House,    .  tie 

Mlcfu  K  ai\ 
Ealon  Couurv- 

Eaton  CcLr.ty  .;.;^-r.'-,.'„^i!  Cor.-,p.Kx 

Boundary  Lie. -rjse.  100  W  Uw-f^-;:p  •.2Q 
N  Bo«twicii,  ChhTioff*-.  930007 U 

Misscarl 

Newton  Couatf 

Sf^os.ho  ComLierc:cJ  Hitter.  P.sT-,..:   Xeokhc 
MPS:.  Aior^g  sections  of  Ma::;  ."^pHng 
Wa»hii^i1cc  ar.d  V^ooc  S*f    N»<.«no 
»300C722 


tJiester  Loiir.t) 

Okehocking  Historic  District,  Roughly 
bounded  by  West  Chester  Pike,  Plumsock 
Rd.,  Goshen  Rd.  end  Garrett  Mill  Rd., 
Willistown  Touxship.  Media  vicinity, 
93000719 

Dauphin  County 

Dauphin  County  Bridge  No.  27.  Deibler's 
Dam  Rd.  (Mahantango  Creek  Rd.)  across 
Mahantango  Q..  Mifflin  and  Lower 
Mahanov  Tou-nships,  Pillow  vicinity, 
93000720 

Dauphin  County  Courthouse,  Jet.  of  Front 
and  Market  Sts.,  Harrisburg,  93000723 

Fayette  County 

Brownsville  Commercial  Historic  District. 

105-128  Brownsville  Ave.  and  1-145 

.Market,  101-200  High,  2-6  Water,  100 

Charles,  1  Seneca  and  108  Bank  Sts., 

Brownsville,  93000716 
Brownsville  Nortbside  Historic  District. 

Roughly  bounded  by  Front  St.,  Broadway, 

Shaffner  Rd.  and  Baltimore  St., 

Brownsville,  93000717 

Fulton  County 

SicConnellsburg  Historic  District,  Roughly, 
Lincoln  Way  from  First  St.  to  Fifth  Ave. 
and  Second  St.  from  Spruce  St  to  Maple 
St.,  McConnellsburg,  93000727 

Pilf  rnijnfv 

_  ^  .Vl  i^::jl  Co.  Office  (Upper  Delaware 
Valley,  New  York  and  Pennsylvania,  MPS), 
Scenic  Dr.,  NW  side,  Lacka waxen 
Township,  Lackawaxen,  93000715 

Mill  Rift  Hall  (Upper  Delaware  Valley.  New 
York  and  Pennsylvania,  MPS).  Bluestone 
Blvd.,  Westfall  Township,  Mill  Rift, 
93000714 

Longwell,  David,  House,  711  N.  Main  St, 
M-rongahela  Qty,  93000718 

Kendall.  Dr.  B.  /.,  Company.  228  W.  Main  St.. 
Bnosburg,  93000721 

'^P  Doc  Q3  T'-^OO  "led  7-13-93;  845  amj 


fNTERNATtONAL  BCUN! 
WATER  COMMISSION 


APv  Ai,[] 


AvaiisDittty  of  Final  Enviro<-.rr.6rt!'' 
AaseMment  and  ^Irvdlng  o^  Nc 
Significant  Impact 


*GENCV: 


AC^ON 


Section,  IntemationaJ 
Water  Commission, 
'.d  Mexico 


'•.'^h     S^ 


SUMMARY:  }\jrsuar,t  !o  section  102(2){C) 

of  the  Nalionai  Envirorj-mentfii  Policy 
A  n  c  f  1 9  6  9  t  h  e  ( '  0  iin  i::;  i  on 


EnvironCienUi  Quality  final 
Regulations  (40  CFR  parts  1500  through 
1508);  and  the  U.S.  Section's 
Operational  Procedures  for 
Implementing  Section  102  of  NEPA. 
published  in  the  Federal  Register 
September  2,  1981  (46  FR  44083);  the 
U.S.  Section  hereby  gives  notice  that  the 
Final  Environmental  Assessment  and 
Final  Finding  of  No  Significant  Impact 
to  enter  into  an  international  agreement 
between  the  United  States  and  Mexico 
through  a  Minute  of  the  International 
Boundary  and  Water  Commission, 
United  States  and  Mexico  (IBWC)  to 
replace  the  international  Bridge  of  the 
Americas  at  El  Paso,  Texas — Ciudad 
)uarez.  Chihuahua,  are  available  A 
Notice  of  Finding  of  No  Significant 
Impact  was  published  in  the  Federal 
Register  on  December  20. 1991  (56  FR 
66083-66084)  and  provided  a  thirty  (30) 
day  review  and  comment  period  before 
making  the  finding  final. 

ADDRESSES:  Mr  MR.  Ybarra,  US. 
Section  Secretary,  International 
Boundarj'  and  Water  Commission, 
United  States  and  Mexico,  U.S  Section, 
4171  North  Mesa  Street,  C-310,  El  Paso. 
Texas  79902-1441.  Telephone  915/534- 
6698. 

SUPPLFWFN'isv   *,r-cuATK>H: 
Proposevi  AtUon 

An  international  agreement  between 
the  United  States  and  Mexico  is 
proposed  through  a  Minute  of  the 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico 
(IBWC),  to  replace  the  international 
Bridge  of  the  Americas  at  El  Paso, 
Texas — Ciudad  Juarez,  Chihuahua,  in  as 
early  a  manner  as  possible,  in 
essentially  the  same  place  and 
configuration  with  the  construction  of 
separate  parallel  commercial  traffic 
structures,  Financing  and  construction 
would  be  consistent  with  the  existing 
bridge  under  the  term  existing  in 
international  treaties  and  agreements  in 
force,  especially  noting  that  the  bridge 
would  be  toll-free,  but  the  commercial 
users  would  finance  the  commercial 
structures.  The  urgency  Is  due  to  the 
structurally  deficient  condition  of  the 
existing  bridge. 

AJtemsT'vpt  r<'"r!«;!{jr'n»d 

Five  aiipfi;Bi;\t?s  wure  considered: 
1.  IBWC  Rehabilitation  of  Existing 
Bridge — The  existing  bridge  would  be 
strengthened  by  replacing  the  existing 
concrete  slab,  strengthening  the  piers, 
and  making  miscellaneous  repairs. 
While  this  alternative  had  merit  early  in 
1991,  the  present  structural  condition  of 
the  bridge  is  such  that  it  would  not  be 
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paident  to  give  furtner  considerstion  to 
this  alternative. 

2  IBWC  Replacement  of  Existing 
Bridge — A  new  Bridge  of  the  Americas 
(BOTA)  would  be  constructed  in 
approxiraately  the  same  place,  size,  and 
configuration  as  the  existing  bridge. 
Improvements  to  vehicle  lane  widths, 
commercial  lanes  and  ingress  and  egress 
would  be  ondertakan.  The  bridge  would 
not  involve  large  scale  modifications  to 
inspection  facilities  and  associated 
roadways.  Replacement  would  be  in 
application  at  the  1963  Chamizal 
Convention,  such  that  the  bridge  would 
continue  to  be  toll-free.  The  United 
States  and  Mexican  Governments  would 
equally  share  in  the  cost  of  the  part  of 
the  bridge  that  spans  the  Rio  Grande 
levee  to  levee,  approximately  40  percent 
of  Lhe  bridge's  length,  and  the  U.S. 
Government  would  pay  for  the  cost  of 
replacing  the  elevated  section  (the 
remaining  60  percent  of  the  bridge)  that 
facili'ates  access  to  the  existing 
fa  ..  :.s5  The  U.S  Section  has  budget 
auLnoruv  to  seek  appropriations  for  a 
replacement  bridge  and  request  annual 
cperation  and  maintenance  h.nriir?,  but 
Nfoxiran  Government  financing 
j-ra:.?"  -  cT.'s  ''or  a  toll-free  bridge 
-er-a.       :.  e-;.:;  This  was  not 

;-.<;  ,!•.■►' c:  as  :;.d  preferred  alternative. 

3.  IBWC  Replacement  of  Existirg 
Bridge  with  Commercial  Structurss — 
This  IS  essentially  Alternative  2  with  the 
parallel  construction  of  commercial 
traffic  stmctxires.  The  commercial  sector 
would  cover  the  costs  of  construction, 
operation,  and  maintaining  the 
commercial  structiire.  This  alternative  is 
acceptable  to  the  U.S.  Congress  for 
appropriation  purposes,  and  to  Nfexico 
and  would  permit  as  fast  as  possible 
replacement  of  the  bridge,  an  important 
factor  due  to  its  condition.  This 
altemalivs  ■;  "cr^  :."'^d  as  the 
preferred  aiternative, 

4  Non-IBWC  Replacement  of  Existing 
Bridge— The  IBWC  would  make 
arrangements  for  agencies  or  witities  in 
each  country,  other  than  the  IBWC,  to 
assume  the  responsibility  for  replacing 
the  existing  bridge  In  the  configuration, 
location,  and  size  that  such  agencies  or 
entities  may  determine.  Tolls,  which  are 
contrary  to  the  provisions  of  the 
Chamizal  Convention,  would  be 
necessary  to  recover  the  cost  of 
financing  a  replacement  bridge. 

Tolls  would  work  an  economic 
hardship  upon  individuals  that  for  years 
traveled  frwely  back  and  forth  to  wc*k 
and  shop  in  either  country. 
Authorization  to  construct  a 
raplaceraent  bridge  in  this  manner 
would  take  considerable  time  as  it 
v-ould  involve  a  need  to  arrange 
fjiancirsg  in  both  "-ountries  and 


additional  lengthy  and  uncertain 
bilateral  understandings.  The  structural 
deficiency  of  the  bridge  requires  as 
rapid  replacement  as  possible,  and  thus 
this  alternative  was  not  preferred. 

5.  No  Action  Alternative — ^This  would 
be  a  status  quo  arrangement  which  is 
not  acceptable.  The  safety  of  milUons  of 
people  who  use  this  bridge  would  be  in 
continued  peril.  Without  remedial 
action,  the  distressed  condition  of  the 
24-year  old  BOTA  will  continue  to 
deteriorate  due  to  questionable 
construction  materials  and  the  constant 
and  heavy  traffic.  These  factors,  among 
others,  precluded  giving  this  alternative 
further  consideration 

Finding  of  the  Final  Enviroanienta! 
Assessment 

The  Final  Environmental  Assessment 
finds  that  the  preferred  alternative  does 
not  constitute  a  major  federal  action 
which  would  cause  a  significant  local, 
regional,  or  national  impact  on  the 
environment  since  it: 

(a)  Removes  the  danger  to  life  and 
property  on  or  under  this  bridge  which 
a  structurally  deficient  bridge  subject  to 
further  deterioration  represents. 

(b)  Provides  a  structurally  sound 
bridge  that  would  serve  the  commercial 
and  non-commercial  needs  of  an 
international  community. 

(c)  Effects  common  to  construction 
alternatives  would  be  short-term. 
Fugitive  dust  and  equipment  emissions 
would  be  minimized  through 
implementation  of  standardized 
construction  practices. 

(d)  There  would  not  be  a  significan- 
impact  to  air  quaUty  and  all  local,  state, 
and  federal  air  quality  regulations 
would  be  followed. 

(e)  There  would  not  be  any  impacts  to 
surface  water,  nor  would  the 
construction  alternatives  impact  upon 
the  capabiliiies  of  the  international  Rio 
Grande  RecUfication  Project  to  carry 
flood  flows  should  the  need  arise  during 
construction. 

(fl  Construction  related  impacts  on 
traffic  would  be  short  lived. 

[g]  A  replacement  bridge  would 
permit  continued  use  of  existing  and 
additional  inspection  facilities  now 
under  construction,  which  include 
commercial  inspection  docks  capable  of 
handling  more  than  four  times  the 
present  loaded  trucks  presently 
inspected  in  the  El  Paso  area. 

(h)  The  United  States  and  Mexico 
would  be  complying  with  pertinent 
provisions  of  the  1963  Chamizal 
Convention,  including  that  the  bridge 
would  continue  to  be  toll-free  and  that 
the  cost  of  the  part  of  the  bridge  that 
spans  the  Rio  Grande  levee  to  levee  be 
equally  shared  by  the  two  countries. 


Both  governments  Would  also  apply 
their  "user  pays"  principles  to  the 
commercial  structures. 

(i)  A  replacement  bridge  would  be 
constructed  in  as  timely  as  possible 
manner. 

(j)  Would  not  affect  fish  and  wildlife, 
including  endangered  and  threatened 
species  in  the  immediate  area  of  the 
proposed  project. 

(k)  Would  not  affect  cultural  resources 
listed  on  or  determined  to  be  eligible  for 
listing  on  the  National  Register  of 
Historic  Places. 

Availability 

Single  copies  of  the  Final 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact  may  be 
obtained  by  request  at  the  above 
address. 

Dated;  June  29,  1993. 
Suzette  ZaborDski, 
StaffCounsei 
[FR  Doc.  93-16601  Filed  7-13-93;  8:45  am] 
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!Nternat;on.al  trade 
commission 

(InvMtigatior  No.  332-344] 

The  Ecoromic  Effects  of  A.ntidor-Di^g 
and  Countervailing  Dutv  Crde  s  STtj 
Suspension  Agreemei^ts 

AGENCY:  United  States  International 

Trade  Commission. 

ACTrON:  Institution  of  investigation. 

8UMMABY;  Follovnng  receipt  of  a  letter 
dated  June  9,  1993,  from  the  United 
States  Trade  Representative  (USTR).  the 
Commission  instituted  investigation  No. 
332-344,  The  Economic  Effects  of 
Antidumping  and  Countervailing  Duty 
Orders  and  Suspension  Agreements. 
under  section  332ig)  of  the  Tarii'i  Act  of 
1930  (19  U.S.C.  1332(g)).  The 
Commission  was  requested  to  submit  its 
report  by  June  30.  199.5. 
EFFECTIVE  DATE:  July  1,  1993. 
FOR  FURTHEB  INFORMATION  CONTACT: 
Joseph  Flj-nn  on  (202)  205-3251,  Office 
of  Operations,  U.S.  International  Trade 
Commission. 

SUPPLEMENTARY  INFORMATION:  As 
requested  by  the  USTR.  the  Conmiission 
will  investigate  the  economic  effects  of 
such  orders  and  suspension  agreements, 
and  the  economic  effects  of  the 
dumping  and  subsidy  practices  that 
such  orders  and  agreements  address. 

The  investigation  will  include  a 
comprehensive  empirical  analysis  of  the 
economic  condition  of  U.S.  domestic 
industries  impacted  by  unfairly  traded 
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imports  both  before  and  after  relief  was 
granted.  Thi»  analysis  will  include 
relevant  industry  information  on 
emploj-ment,  wages,  production,  prices, 
investment,  trade  and  other  factors 
internal  and  external  to  the  industrj', 
including  but  not  limited  to  the  relevant 
unfair  foreign  trade  practices  affecting 
the  general  health  and  competitiveness 
of  such  industries. 

As  requested  by  the  USTR,  the 
Commission  vdll  seek  to  stracture  its 
empirical  analysis  to  ans-^er  the 
following  questions: 

1.  What  would  the  U.S.  position  (with 
respect  to  such  factors  as  employment, 
production,  and  pnces)  have  been  in  a 
proximate  period  prior  to  the  provision 
of  rehef,  if  the  unfeir  fcjreign  subsidy  or 
dumping  practices  had  not  been  in 
effect?  What  was  the  U.S.  position,  in 
fact,  this  period?  What  was  the  effect  of 
the  unfair  practice? 

2.  What  was  the  effect  of  the  remedy 
provided?  How  closely  did  the  remedy 
move  the  U.S.  position  to  what  it  would 
have  been  had  the  foreign  unfair 
practices  not  occurred  in  the  first  place? 
!f  the  remedy  did  not  fully  restore  the 
U.S.  position  to  what  it  would  have 
been,  why  did  a  gap  remain? 

Also  as  requesteu  by  the  USTP  ;:.,' 
Commission  will  seek  to  answer  LTiesa 
and  any  related  questions  to  cover  the 
parties  and  factors  hsted  below: 

1.  Petitioning  Industries 

Employment,  wage,  income, 
production  price,  trade  and 
competitiveness  effects  (including  trade 
effects  in  country  markets  other  than  the 
United  States  and  country-  of  origin  of 
the  product  subject  to  the  order  ot 
suspension  agreement). 

2.  Upstream  Industries 

Employment,  wage,  income, 
production,  price,  trade  and 
competitiveness  effects  for  U.S. 
industries  supplying  components  and 
other  inputs  into  the  petitioning 
industries'  production  or  production  of 
the  subsidized  or  dumped  product 
(including  any  trade  effects  in  country 
markets  other  than  the  United  States 
and  country  of  origin  of  the  product 
subject  to  the  order  or  suspension 
agreement). 

3.  Downstream  Industries  and 
Consumers 

Employment,  wage,  income, 
production,  price,  trade  and 
competitiveness  effects  for  consumers  of 
the  petitioning  industries  output, 
encompassing  industries  consuming 
intermediate  products  as  well  as 
consumers  of  final  products  (including 
any  trade  effects  for  downstream 
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consuming  industries  of  components  or 
other  intermediate  products  in  country 
markets  other  than  the  United  States 
and  country  of  origin  of  the  product 
subject  to  the  order  or  suspension 
agreement). 

The  USTR  noted  that  the  process  of 
relief  from  unfair  trade  practices  entails 
reed  costs  to  firms,  to  individual 
workers,  and  to  taxp83'ers.  As  requested 
by  the  USTR,  the  Commission  will  seek 
to  provide  with  the  empirical  analysis 
outlined  above,  quantitative  and  other 
estimates  of  the  labor  and  other 
domestic  adjustment  costs  involved. 

Also  as  requested  by  the  USTR,  the 
Commission  will  seek  to  provide  an 
assessment  of  the  economy-wide  net 
economic  welfare  effects  of  unfair  trade 
practices  and  the  remedies  provided. 

In  addition,  as  requested,  the 
Commission  will  seek  to  provide  in  its 
report  appropriate  time  series  data  for 
the  affected  industries  for  a  period  some 
time  before  the  imposition  of  the  order 
or  suspension  agreement.  The 
Commission,  to  the  extent  possible,  will 
seek  to  collect  data  similar  to  that 
collected  in  a  normal  title  Vn 
investigation.  The  Commission  will 
evaluate  a  representative  sample  of 
orders  and  agreements.  In  constructing 
a  sample,  the  Commission  will  take  into 
account  potential  conflicts  that  might 
arise  from  any  remedy  that  is  currently 
before  an  appellate  body  or  may  resuh 
from  ciurently  pending  proceedings, 
and  the  Umitations  imposed  by  statutory 
restrictions  on  the  use  in  any  other 
proceedings  of  business  proprietary 
information  obtained  in  Title  Vn 
investigations. 

v.Rsr'EN  suBwiss  CNS.  Interested  persons 
are  invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  repo.-t.  Commercial  or  financial 
information  that  a  pjarty  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  (Generally,  submission  of 
separate  confidential  and  public 
versions  of  the  submission  would  be 
appropriate.)  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  Ail  UTitten 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
to  the  Commission  for  inspection  by 
interested  persons.  A  deadline  for 
written  submissions  will  be  announced 
at  a  later  date. 


PUBUC  I-  e '  NG:  A  public  hearing  will 
be  scheduled  at  a  time  and  place  to  be 
aimounced. 

Hearing  impaired  persons  are  advised 
that  information  on  this  investigation 
can  be  obtained  by  contacting  the 
Commi.<»ion's  TDD  terminal  on  (202) 
205-2648. 

Issued:  July  8.  1993. 

By  order  of  the  Commission. 
Donna  R.  Kcwhnkc , 
Secretary. 
[FR  Doc.  93-16693  Filed  7-13-93,  8:45  am| 
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(C  Cutting  i-i  £! 
:  8  From  Japan 


Sanding.'  J  ,'ia.- 

Determin  ati  ons 

On  the  basis  of  th«  record '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
noaterially  injured  by  reason  of  imports 
from  Japan  of  professional  electric 
cutting  tools,  provided  for  in 
subheadings  8508.20  00,  8508.80.00, 
8461.50.00,  and  8465.91.00  of  ti»e 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

On  the  basis  of  the  record  developed 
in  the  subject  investigation,  the 
Commission  also  determines,  pursuant 
to  section  735(b)  of  the  Act,  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Japan  of  professional 
electric  sanding/grinding  tools, 
provided  for  in  subheadings  8508.20.00 
and  8508.8000  of  the  HTS,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  LTFV. 

Background 

The  Commission  instituted  this 
investigation  effective  January  4, 1993, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  professional  electric  cutting 
and  sanding/grinding  tools  from  Jepen 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (1 9 
U.S.C.  1673b(h)).  Notice  of  the 


'The  rncord  is  defined  in  ^  207. 2ff)  of  the 
Comiaitiion'a  Rulsi  of  Pr»cuc8«nd  ProoidurellO 

CFR  207.2(0). 
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institutjon  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary',  U.S. 
Internationa!  Trade  Commission, 
Washmi^on.  DC.  and  by  publishing  the 
notice  m  the  Federal  Register  of 
Febr^ar,-  3,  1993  '58  FR6975).  The 
hearing  was  held  in  Washington,  DC,  on 
May  21,  1993,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  2, 
1993  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2658 
(July  1993),  entitled  "Professional 
Electric  Cutting  and  Sanding/Grinding 
Tools  from  Japar,  Investigation  No. 
731-T.\-57r(Final)."         j 

issued   Iu!y  7,  1993, 

Bv  order  of  the  Commission. 
Donna  R  Koehnke, 
SecKtary' 

(PR  Doc  93-16684  Filed  7-13-93;  8:45  am) 
BiujNO  cooc  mo-ca-p 


INTERSTATE  COMMERCE 
COMMISSION 

{Docket  No.  AB-55  (Sub-No  465X)] 

CSX  Transportation,  Inc.— 
Abandonment  And  Discontinuance  o^ 
Trackage  Rights  Exemption— In 
Fayette  County,  WV 

CSX  Transportation,  Inc.  (CSXT)  has 

filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F — Exempt 
Abandonments  and  Discontinuances  to 
abandon  approximately  3.36  miles  of 
rail  line  between  m.ilepost  CAU-0.0  at 
White  OaJt  Junction,  WV,  and  milepost 
CAL'-3  36  at  Carlisle,  VV\',  and  to 
discontinue  trackage  rights  over 
approximately  9  09  males  of  rail  line 
owned  by  Norfolk  Southern  between:  (1) 
Valuation  station  l77*38=valuation 
station  0+00  at  Carlisle  and  valuation 
station  354-t-40  at  Lochgelly;  (2) 
valuation  station  0+00  at  Carlisle  and 
valuation  station  36*60  at  Oakwood;  (3) 
valuation  station  Ot-00  at  OaJc  Hill  and 
valuation  station  63*43  at  Oak  Hill 
Junction,  and  (4i  valuation  station  0+00 
at  Parral  and  valuation  station  26+10  at 
Summerlee,  ail  in  Fayette  County,  WV. 
CSXT  has  certified  that:  (1)  No  local 
L'-affic  has  moved  over  the  line  for  at 
least  2  years,  [2)  there  is  no  overhead 
traffic  on  the  line,  (3)  no  formal 
complaint  Bled  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 


such  user)  regarding  cessation  of  ser\  ice 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  US.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  ICC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
13,  1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  offers 
of  financial  assistance  under  49  CFR 
1152.27(c)(2). ^  and  trail  use/rail  banking 
statements  imder  49  CFR  1152  29  must 
be  filed  by  July  26, 1993.'  Petitions  to 
reopen  or  requests  for  pubhc  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  3, 1993,  with;  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  Street.  JlSO,  Jacksonville,  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 


'  A  stay  will  be  Issued  routinely  by  the 
Coaunission  in  tfaoM  proceedings  where  an 
Informed  decision  on  enviromnental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Enei^  and  Environment  in  its 
independeni  investigation)  cannot  be  made  prior  (c 
the  effective  date  of  the  nouca  of  examption.  Set 
Exemption  of  Out-cf-Semce  Ha}!  Unas.  5  ICC  2d 
377  (1989).  Any  entity  seeking  a  ?tay  of  the 
abandonment  exemption  on  envirorunnnial 
concwns  is  encouraged  to  file  its  request  as  >ocq 
as  possible  in  order  to  permit  this  Commis.uon  to 
review  and  act  on  the  request  before  the  effective 
dale  of  this  exemption. 

'  See  Exempt  of  Rail  Abandonment— Of  en  of 
Fincui.  i<s»isl..  «  LCC2d  164  (1987). 

•The  Commission  will  accept  late-tiled  trail  use 
statements  as  long  as  it  retains  junsdicUon  to  do  so 


abandonment's  effects,  if  any,  on  the 
environmental  or  historic' resources.  The 
Section  of  Energy  ar.d  Environment 
(SEE)  will  issue  an  environmental 
assessmen'  (EA)  by  July  19,  1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washineton,  DC  20423)  or  bv  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  8. 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland, 
Secrefary 
(PR  Doc  93-16633  Filed  7-13-93;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Settlement  and  Stipulation 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Settlement  and 
Stipulation  m  United  States  v.  Acme 
Solvents  Reclaiming,  Inc.,  et  al..  Case 
No.  89  C  7748,  was  lodged  on  July  1, 
1993,  with  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois. 

The  proposed  Settlement  and 
Stipulation  resolves  claims  of  the 
United  States  against  defendant  James 
B  Day  &  Co.  in  United  States  v.  Acme 
Solvents  Reclaiming,  Inc.,  et  al.,  brought 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  {■•CERCLA").  42  U.S.C.  9601  et  seq.. 
as  am,ended.  for  the  recovery  of  past 
costs  incurred  by  the  United  States  at 
the  Acme  Solvents  Reclaiming 
hazardous  waste  site  ("Acme  Site")  in 
Winnebago  County,  Illinois.  Under  the 
terms  of  the  -Settlement  and  Stipulation, 
Jam.es  B.  Day  &  Co,  ("Day")  and  the 
United  States  agree  that  the  United 
States'  claim  against  Day  will  be 
allowed  as  an  unsecured  claim  in  the 
amount  of  $110,000  in  the  bankruptcy 
proceeding  filed  by  Day,  In  re:  fames  B 
Day  B-  Co  .  Bankruptcy  No  92  B  17845 
(Bankr.  N.D.  111.), 

The  Department  of  Justice  will 
receive,  for  a  period  of  August  13,  1993. 
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comments  relating  to  the  proposed 
Settlement  and  Stipulation.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  United  States 
V.  Acme  Solvents  Reclaiming,  Inc.,  et 
ol.,  DOJ  Ref.  #90-11-2-177. 

The  proposed  Settlement  and 
Stipulation  may  be  examined  at  the 
OfSce  of  the  United  States  Attorney,  219 
S.  Dearborn  Street,  Chicago.  Rlinois 
60604;  the  Region  5  Office  of  the 
En\'ironmeRtdl  Protection  Agency,  77 
W.  Jackson  Blvd.,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington.  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  Settlement  and 
Stipulation  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  case  referenced 
above  and  enclose  a  check  in  the 
amount  of  $1.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General. 
EiTvux>nment  and  Natural  Resources  Division . 
(PR  Doc.  93-16585  Filed  7-13-93;  8:45  am] 
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In  accordance  with  Departmental 
policy  and  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Acme 
Solvents  Reclaiming.  Inc..  et  al.,  Case 
No.  89  C  7748.  was  lodged  on  July  1, 
1993,  with  tte  United  States  District 
Court  for  the  Northern  District  of 
Illinois. 

The  proposed  partial  consent  decree 
resolves  claims  of  the  United  States 
against  third  party  defendant  Coatings 
and  Chemicals  Corporation  in  United 
States  V.  Acme  Solvents  Reclaiming, 
Inc.,  et  al.,  brought  under  section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq., 
as  amended,  for  the  recovery  of  past 
costs  incurred  by  the  United  States  at 
the  Acme  Sc'vpnts  Raclaiming 
harardouswp  >'e  sr<^  ;  Acme  Site")  in 
Winnebago  (o   'itv     .nois.  Under  the 
terms  of  the  de  u'?f«  Coalings  end 
ChemicaLs  Cnr;  oration  {"Coatings")  will 
pay  the  Lii„;eG  States  $39,387.36  in 
setilement  of  the  Unitwi  States'  past 
cof:;?:  r;ia:ms  eyainst  Coarines. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Acme  Solvents  Reclaiming,  Inc.,  et 
al.,  DOJ  Ref.  #90-11-2-177. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attoroay,  219  S.  Dearborn 
Street.  Chicago,  IlH.'>.ois  60604;  the 
Region  5  Office  of  the  Environmental 
Protection  Agency.  77  W.  Jackson  Blvd.. 
Oiicago,  Illinois  60604;  end  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor,  Washington,  DC  20005, 
202-624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
case  referenced  above  and  enclose  a 
check  in  the  amount  of  $3.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Mjles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environwent  and  Natural  Resources  Division 
fFR  Doc  93-16587  Filed  7-13-93,  8:45  ain) 
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Notice  is  hereby  given  that  on  July  1, 
1993,  a  proposed  consent  decree  in 
United  States  v.  Stanley  Smith,  et  al., 
was  lodged  vrith  the  United  States 
District  Court  for  the  District  of 
Wyoming,  Civil  Action  No.  91-C\'- 
0186-B.  The  decree  pertains  to  the 
Torrington  Hide  and  Metal  Site  and  the 
Smith  Residence  Site,  both  of  which  are 
located  in  Goshen  County,  near 
Torrington,  Wyoming. 

The  proposed  consent  decree  requires 
the  Settling  Defendants  and  Third  Party 
Defendants  to  pay  the  United  States  all 
past  response  costs  less  $100,000.00, 
and  was  entered  into  in  conjunction 
with  an  Administrative  Order  on 
Consent  requiring  Settling  Defendants  to 
perform  the  remainder  of  the  removal  at 
the  Sites,  using,  in  part,  a  Trust  Fund 
established  by  the  Third  Party 
Defendants. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 


notice.  Comments  should  be  addr^^sed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Stanley  Smith,  et  al. 
(D.  Wy,.)  and  DOJ  Ref.  No.  90-7-1-596. 
Thie  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Wyoming, 
J.C.  O'Mahoney  Federal  Building,  room 
4002,  2120  Capitol  Avenue,  Cheyenne. 
WY  82001,  or  at  the  office  of  the 
Environmental  Protection  Agency, 
Region  Vm,  999  18lh  Street,  Denver. 
Colorado,  80202.  A  copy  of  the 
proposed  consent  decree  may  also  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street,  N"W..  4th  Floor, 
Washington.  DC  20005  (202)  624-0892 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In 
requesting  a  copy  please  enclose  a  check 
in  the  amount  of  $20.50  (25  cants  per 
page  reproduction  costs)  payable  to 
"Consent  Decree  Library". 
JohnC  CrudsB, 
Chief. 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division 
[FR  Doc.  93-16586  Filed  7-13-93;  8:45  am] 
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AGENCY:  Department  of  Justice. 

action:  Notice  of  the  Department  of 
Justice's  1993  Senior  Executive  Service 
Performance  Review  Boards. 

SUMMARY:  Pursuant  to  the  requirements 
of  5  use.  4314(c)(4).  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
Performance  Review  Boards  (PRBs).  The 
purpose  of  the  PRBs  are  to  provide  fair 
and  impartial  review  of  SES 
performance  appraisals  and  bonus 
recommendations.  The  PRBs  will  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  be  awarded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  A.  Krumsiek.  Acting  Director. 
Personnel  Staff,  Justice  Management 
Division.  Department  of  Justice. 
Washington,  DC  20530,  (202)  514-6788 
Paul  W.  Mathwin, 

Executive  Secretary,  Senior  Executive 
Resources  Board. 

[FR  Do-.  93-16588  Piled  7-13-93;  8:45  ami 
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1993  Performance  Review  Board 
.Vlembers  i 

Art:trjst  Divisiop. 

Russeli  VV  Pitlman,  Chief,  Competition 

Polirv  Section. 
RirharJ  L  Rosen,  Chief, 

Cor-n.Tiunications  and  Finance 

Secuon. 
Charles  S  Stark,  Chief,  Foreign 

Coir-rPiorce  Section. 

C;l;j'  D  \ision 

Robert  L.  Bombaugh,  Director,  Office  of 

I mrr>! Juration  Litigation. 
M;<  hael  F.  Hertz.  Branch  Director, 

Comrr.ercMl  Litigation  Branch. 
Sa.ndra  P  Spooner,  Deputy  Director, 

Cr  rr..'r.E'n:ial  Litigation  Branch. 

Civil  Rights  Division 

r^raid  VV  Jones,  Counsel  to  the 

Assistant  Attorney  General. 
Linda  Davis.  Chief,  Criminal  Section. 
Paul  Hancock,  Chief,  Housing  and  Civil 

Enforcement  Section. 

Comn'Linity  Relations  Service 
fefrrey  Weiss  Acting  Director. 
C.':rr::nal  Dmsion 

Mary  C.  Spearing.  Chief,  General 
Litieation  and  Legal  Advice  Section. 

Patty  M  Stemler,  Chief,  .Appellate 
Section 

Fredenck  D  Hess,  Director,  Office  of 
Enforcement  Operations. 

Environment  And  Natural  Resources 

Dmsion 

Brice  Geiber,  Deputy  Chief, 

Environmental  Enforcement  Section. 
Letitia  Gnshaw,  Chief,  Environmental 

Defense  Seaion. 
[a.Ties  Kiibc'irne,  Chief.  Wildlife  and 
Mamne  Resources  Section. 

Justice  Management  Division 

F.'-ank  A  Gughelmo,  Director,  Computer 

Ser\-ice  Staff 
Linda  A.  Cinciotta,  Director,  Office  of 

Attomery  Personnel  Management. 
WaiTen  Oser,  Senior  Policy  Advisor. 

£\^'r:.f;-.'p  (X^ice  for  Immigration  Review 

Jacjt  E  Perkins,  Chief  Administrative 

hi-^jr;ng  Officer. 

Tax  Division 

El  ward  I  Snyder.  Chief,  Civil  Trial 

St?rtion 
E  Ralpn  Pierce.  Chief.  Criminal 

Enforcement  Section. 
Donald  J.  Gavin,  Special  Litigation 

Counsel 

BLr^cr^  0'  Pr-sons 

Thomas  R  Kane,  Assistant  Director, 
Lnformat.on,  Policy  and  Public  Affairs 
Division 


George  E.  Killinger,  Senior  Deputy 

Assistant  Director,  Industries, 

Education  and  Vocational  Training 

Division. 
James  A.  Meko,  Senior  Deputy  Assistant 

Director,  Correctional  Programs 

Division. 
William  J.  Patrick.  Senior  Deputy 

Assistant  Director,  Administration 

Division. 

Executive  Office  for  U.S.  Attorneys 

Richard  L  DeHaan,  Counsel.  Office  of 
Legal  Education's  Relocation  Project. 

Executive  Office  for  U.S.  Trustees 

Jeffrey  M.  Miller.  Associate  Director. 

Immigration  and  Naturalization  Service 

Joan  C.  Higgins.  Assistant  Commissioner 

for  Detention  and  Deportation. 
John  R.  Schroeder,  Director  of  Field 

Support. 
James  B.  Tumage.  Jr,,  District  Director, 

San  Diego.  CA. 
Alfred  H.  Giugni.  District  Director,  El 

Paso,  TX. 

Office  of  Justice  Programs 

Benjamin  H.  Renshaw,  Deputy  Director, 
Bureau  of  Justice  Statistics. 

U.S.  Marshals  Service 

KrisUne  M.  Marcy.  Associate  Director 
for  Operation  Support. 

(FRrVv-  Qi-1fi=;A8  Filed  7-13-93;  8:45  am] 
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D'ug  p-'*c-rce'^'e'^t  AdTimstrat^on 
Importation  o*  Co^'roHed  Substances; 

ADDiiCetion 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authondng  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufactiu^  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  May  20, 1993,  Arenol 
Chemical  Corporation.  189  Meister 
Avenue,  Somerville.  New  Jersey  08876. 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  Importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  obiections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  WTitten  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  August  13. 1993. 

This  procedure  is  to  be  conducted 
simultaneously  with  aod  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  fe),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23.  1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Director  Office  of 
Diversion  ConU-oi,  Drag  Enforcement 
Admiinistration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S  C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1311.42  (a),  (b).  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated,  luly  2, 1993. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  .*.dministration. 
(FR  Doc.  93-16646  Filed  7-13-93;  8:45  ami 
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[Docket  No.  93-27] 

Paul  R.  Ryan,  M.D.;  Revocation  of 
Registration 

On  December  21.  1992,  the  Deputy 
Assistant  Admanistrator,  Office  of 
Diversion  Control,  Dnig  Enforcement 

Administration  (DLM,  issued  Orders  to 
Show  Cause  to  Paul  R.  Ryan,  MD  ,  at 
Spring  Point  Loop,  P.O.  Box  3G5,  Deer 
Harbor,  Washington  and  75  5595  Palani 
Road,  Kona  Kohala  Medical  Associates, 
Kailua-Kona,  Hawaii  96740.  The  Orders 
to  Show  Cause  proposed  to  revoke  E)r. 
Ryan's  DEA  Certificate  of  Registration, 
AR7fi91048,  issued  to  him  at  his  address 
in  Hawaii,  and  to  deny  his  request  for 
modification  of  his  i-egistration  to 
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change  the  registered  address  to  the 
State  of  Washington.  The  proposed 
action  was  predicated  on  Dr.  Ryan's  lack 
of  authorization  to  handle  controlled 
substances  in  the  States  of  Hawaii  and 
Washington. 

By  letter  dated  January  23,  1993, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Orders  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bitmer.  On  January  29.  1993, 
Judge  Bittner  issued  an  Order  for 
Prehearing  Statements.  In  lieu  of  filing 
a  prehearing  statement.  Government 
counsel  filed  a  motion  for  summary 
disposition  on  February  19,  1993. 

The  administrative  law  judge  then 
provided  Respondent  an  opportunity  to 
respond  to  the  Government's  motion. 
Respondent  failed  to  file  such  a 
response.  On  April  6, 1993,  Judge 
Bittner  issued  her  opinion  and 
recommended  decision,  recommending 
that  Respondent's  request  for  a 
modification  of  his  registration  be 
denied  and  that  his  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  the  administrative 
law  judge's  opinion  and  recommended 
decision  and,  on  May  10, 1993,  the 
administrative  law  judge  transmitted"  the 
record  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and,  pursuant  to  21  CFR 
1316.67,  hereby  enters  his  final  order  in 
this  matter. 

The  Administrator  finds  that  on 
August  29, 1991,  Respondent's 
controlled  substance  registration  was 
suspended  by  the  Narcotics 
Enforcement  Division  of  the  Hawaii 
Department  of  PubUc  Safety.  As  a  result, 
Respondent  is  not  currently  authorized 
•o  handle  controlled  substances  in  the 
State  of  Hawaii. 

The  Administrator  further  finds  that 
by  letter  dated  February  4, 1992, 
Respondent  notified  DEA  that  he  had 
moved  to  Deer  Harbor,  Washington  and 
requested  a  change  of  his  registered 
address.  DEA  Investigators  contacted 
the  Washington  Medical  Board  and 
learned  "ihat  Respondent  was  not 
licensed  to  practice  medicine  in  that 
state.  Consequently,  he  does  not  possess 
state  authority  to  handle  controlled 
substances  in  the  State  of  Washington. 

The  Administrator  concludes  that  the 
DEA  does  not  have  the  statutory 
authority  'j.nder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
,s  without  state  authority  to  handle 
controlled  substances.  See  21  U.S.C. 
802(21),  823(fl  and  fi24(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Bobhv  Watts,  M  D  ,  53  FR 
11919  (1988);  Wingfwid  Dnjcs,  Inc.,  52 


FR  27070  (1987);  Robert  F.  Witek. 
D.D.S..  52  FR  47770  (1987);  and  cases 
cited  therein. 

Since  there  is  no  dispute  about 
Respondent's  lack  of  authority  to  handle 
controlled  substances  in  the  States  of 
Hawaii  or  Washington,  the 
administrative  law  judge  properly 
granted  the  Government's  motion  for 
summary  disposition.  When  no  question 
of  fact  is  involved,  or  when  the  facts  are 
agreed  upon,  a  plenary,  adversarial 
administrative  proceeding  with  the  full 
panoply  of  due  process  rights  is  not 
obligatory.  See  Philip  E.  Kirk.  M.D..  48 
FR  32887  (1983),  affd  sub  nom  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984); 
NLBB  v.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworks,  AFL-OO,  549  F.2d  634  {9th 
Cir.  1977). 

Having  considerd  the  facts  and 
circumstances  in  this  matter,  the 
Administrator  concludes  that 
Respondent's  request  for  modification  of 
his  DEA  registration  should  be  denied 
due  to  his  lack  of  authorization  to 
handle  controlled  substances  in  the 
State  of  Washington.  The  Administrator 
further  concludes  that  Respondent's 
DEA  Certificate  of  Registration  should 
be  revoked  due  to  his  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Hawaii. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AR7691048, 
previously  issued  to  Paul  R.  Ryan,  M.D.. 
be,  and  it  hereby  is,  revoked.  "The 
Administrator  further  orders  that  all 
pending  applications  for  the  renewal  of 
such  registration  or  requests  for  the 
modification  of  such  registration,  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  August  13, 1993. 

Dated:  July  7, 1993. 
Robert  C  Bonner, 
Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-16645  Filed  7-13-93;  845  am) 
MUMO  COM  4410-(»-H 


NATIONAL  FOUNDA^tON  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Infcrmation  Co!:ec!  en  ,.  -  -ft 
0MB  Review 

AGENCY.  Nc'.onal  Endowment  for  the 

Hu.T,anit;e5 
ACTION:  NotiC  e 


SUMMARY:  The  National  Endowment  for 

tne  Iii:n-ian:;ies  'N'EH!  has  sent  to  the 
Office  of  .Ms,nagf'me.nt  ai'.d  Budget 
(OMB)  the  icllowins.  proposals  for  the 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 

before  August  13, 1993. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director.  Grants 
Office,  National  Endowment  for  the 
Humanities.  1100  Pennsylvania  Avenue, 
NW.,  room  310.  Washington,  DC  20506 
(202-606-8494)  and  Mr,  Steve 
SemenuJc,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
726  Jackson  Place,  NW.,  room  3002. 
Washington,  DC  20503  (202-395-6880). 
FOn  RJRTHEP  KfORMA^ON  CONTACT: 
Ms.  Susan  D     -  ^ ,  Asi  siant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities.  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 
DC  20506  (202)  606-8494  from  whom 
copies  of  forms  and  supporting 
doaunents  are  available. 
SUPP'-EM^s-iRY  ArcPMA'ios:  All  of  the 
entr.wi  ii;i.  j^'iv^^i^/Cii  ii/io  iibw  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  apphcable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses:  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Reinstatements 

Title:  NEH  Division  of  Education 
Programs — Application  Instructions  and 
Forms. 

fonn  Number:  Not  applicable. 

Frequency  of  Collection:  Collections 
occur  annually  or  semiannually, 
according  to  individual  program 
application  deadline. 

Respondents:  Colleges,  universities, 
nonprofit  organizations. 

Use:  Apphcation  for  funding. 

Estimated  Number  of  Respondents: 
489. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  10  per  respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  4,890 
hours. 

Thoma*  S.  Kingston, 
Assistant  Chairman  for  Operations. 
[FR  Doc  93-16680  Filed  7-13-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docl<«t  No.  50-333] 

Power  Authority  of  th«  Stats  of  New 
York;  Environmental  Assesament  and 
Finding  of  No  Significant  Impact 

The  U  S  Nuclear  Rag  ..a'ory 
Co.Tirp.ission  Ime  Comrr.:ss!oni  is 
ccnsider'.r.g  '.ssuain  -■  of  ar.  amendrnpnt 
tc  Fac.l.tv  bperatir.^  L.o'.'^sfi  DPR-59 
issued  to  Power  Au'.^ohty  of  tha  State 
of  New  York  {P.\SNY.  the  licensee),  for 
operation  of  tha  fames  A.  FitzPatrirk 
Nuclear  Power  Plant,  located  ir.  Osv-o^o 
Co'.ir.*y.  New  York 

EnvironmentaJ  Aasessnient 

Z::'-^  ".*.■''.'  ztjon  of  Proposed  Action 

The  propos»rd  amendment  would 
n  .  158  Technical  Specifications  to  (1) 
establ.sh  a  single  nominal  Safety/Relief 
Valve  (SRV1  setpou-it  of  1110  psig.  (2) 
increase  the  SR\'  set  point  tolerance  to 
3%.  (3)  estabhsh  a  SRV  Limiting  Safety 
System  Setting  of  1195  psig.  (4)  provide 
an  allowance  for  two  SRVs  to  be 
inoperable  during  continuous  power 
operation,  and  [5]  make  >f.  eral 
administrative  changes '  :  :."  e  Technical 
Specifications  associated  with  SRV 
performance 

The  p. '■0 posed  action  is  in  accordance 
w.th  the  licensees  application  for 
amendment  dated  December  20. 1989. 
as  supplemented  by  letters  dated 
January  16. 1990.  January  3. 1992. 
January  30. 1992.  May  5. 1992.  and  May 
26.  1993. 

The  Need  for  the  Proposed  Action 

The  proposed  ',han)j"s  to  the 
Technical  Specificat.crii  are  required  to 

(1)  reduce  the  number  of  forced  outages 
due  to  the  unnecessary  restriction  on 
plant  operation  based  on  very 
conservative  SR\'  performance  limits, 

(2)  reduce  the  qaa:itity  of  spare  SRV 
top-works  that  must  be  maintained  in 
storage,  {V.  lessen  the  number  of  valve 
refurbish.T.'-.-ts,  (4;  minimize  the 
number  of  valves  req'jiring  confirmatory 
testing,  and  (5]  reduce  the  quantity  of 
reportable  events. 

£nvjro/imentai  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications,  The 
proposed  revisions  would  (1)  establish  a 
single  nominal  SRV  setpoint  of  1110 
psig,  (2)  increase  the  SRV  setpoint 
tolerance  to  3%.  (3)  establish  a  SRV 
Limiting  Safety  System  Setting  of  1195 
psig.  and  (4)  provide  an  allowance  for 
two  SRVs  to  be  inoperable  during 


continuous  power  operation  The 
Commission  has  determined  that  the 
changes  would  not  have  a  significant 
safety  impact  on  vessel  overpressure 
margin.  Emergency  Core  Cooling 
System/Loss- of-Coolant  Accident 
performance.  High  Pressure  Coolant 
Injection/Reactor  Core  Isolation  Cooling 
operability,  simmer  margin  or 
downward  setpoint  drift.  Further,  the 
chemges  to  the  SRV  performance 
requirements  would  not  increase  the 
probability  or  consequence  of  accidents, 
no  changes  are  being  made  in  tlie  types 
of  any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  action  would  result 
in  no  significant  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  systems  located  within  the 
restricted  area  as  defined  in  10  CFR  part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
theproposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  13. 1990  (55 
FR  20228).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considerea  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  It  has 
been  determined  that  there  is  no 
measurable  impact  associated  with  the 
proposed  amendment;  any  alternatives 
to  the  amendment  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  beyond  the  scope  of 
resources  used  during  normal  operation. 

Agencies  and  Persons  Contacted 

The  staff  consuUed  with  the  State  of 
New  York  regarding  the  environmental 
impact  of  the  proposed  action. 


Findingof  No  Significant  irr'p.u 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concluded  that  the 


proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  .'\crordingly.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statemtent  for  the  proposed  amendment. 
For  further  details  with  respect  to  the 
action,  see  (I)  the  application  for 
amiendment  dated  December  20.  1989. 
as  supplemented  by  letters  dated 
January  16,  1990,  January  3,  1992. 
January  30,  1992.  May  5,  1992,  and  May 
26,  1993.  These  letters  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
MV  ,  Washington,  DC  20555  and  at  the 
Reference  and  Documents  Department. 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York. 

Dated  at  Rockville,  Mar>'land,  this  7th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director.  Project  Directorate  I-l.  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactor  Regulation. 
(FRDoc.  93-166'S  Filed  7-13-93;  8:45  ami 
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[Docket  No.  50-303] 

Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station, 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
36  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensee)  for 
operation  of  the  Maine  Yankee  Atomic 
Power  Station  located  in  Lincoln 
County.  Maine 

The  proposed  amendment  would 
delete  the  five-page  list  of  safety-related 
shock  suppressors  (snubbers)  from 
Technical  Specification  (TS)  3.20.  while 
providing  an  additional  Applicability 
statement.  The  additional  Applicability 
statement  clearly  defines  the  safety- 
related  sccpe  of  the  snubber  program 
controlled  by  the  TS.  In  addition, 
snubber  surveillance  testing  and 
recordkeeping  requirem.ents  are  changed 
to  reflect  the  safety-related  scope  of  the 
snubber  program. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Com. mission's 
regulations 
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The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50  91(a),  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  staffs  review  is  presented  below: 

1  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  deletes  the  list 
of  safety-related  snubbers  from  IS  3.20, 
while  more  clearly  defining  the  safety- 
related  scope  of  the  hcensee's  snubber 
program  controlled  by  the  TS.  No 
changes  are  proposed  for  snubber 
operability  or  surveillance 
requirements. 

2.  The  proposed  amendment  does  not 
create  Ite  po5s:bihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  would  permit 
the  hcensee  to  add,  delete,  relocate  or 
modify  snubbers,  without  requiring  a 
hcense  amendment.  Such  8d..t:;.:.  r.'; 
deletions,  relocations  or  mtxi.nciitioiiS 
would  be  conL-olled  by  10  CFR  50.59, 
Changes,  tests  and  exper.ments.  The 
proposed  char.ge  is  in  accordance  with 
ti"ie  gjidanre  ^ound  in  Crenenc  Letter 
EGLj  84-13,  Teciinicai  Specifications  for 
Snubbers,  end  GL  91-08,  Removal  of 
Component  Li?ts  from  Technical 
Specifications 

3  The  proposed  arnenament  does  not 
involve  a  significajit  redaction  in  a 
margin  of  safety 

Current  requirements  for  surveillance 
testing  s,3fety-re:a'.'"d  sniibbers  to 
demonstrate  cperabiiit)  remain 
unchanged.  The  proposed  change  mi  ore 
clearly  defines  the  safety-related  sc'ope 
of  the  lirensee's  snubber  surveillance 
program,  while  moving  the  list  of  safety- 
related  snubber?  to  a  plant  procedure 
that  is  subtecl  to  TS  5  3,  Programs  and 
Procedures 

Based  on  th.s  review,  u  appears  that 
the  three  standards  of  lu  CFR  50.92  (c) 
are  satisfied.  Therefore,  the  NRC  s*'iff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination  Any  comments  received 
within  30  days  after  the  date  of 
pubhcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  t  >  ^  ;'   -  ,  tion.  it  will 
publish  in  the  Fedr i  aJ  R^^i.sler  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  TTie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
in&«<^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Infonnation  and  Publications 
Services,  Office  of  .*.dministration,  U.S. 
Nuclear  Reguklorv  Cfn mission, 
Washington  Ck;":  :.  =55,  end  should  cite 
the  public  ci    n  da'e  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  ma\  also  be  deUvered  to 
room  P-223.  Phil'ips  Building,  7920 
Norfolk  AvtMue.  5t-;.*~iesd8  Maryland, 
from,  7,30  a  m,  to  4  15  p.m.  Federal 
workdays  C*  pies  c f  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  N'\V.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  le-^ve  ;o  'n*er.'«:ne  is 
discussed  be,;ow 

6y  Acgust  i3.  1993,  the  hcensee  may 
i'.'.e  a  request  fer  a  hearing  with  respect 
tc  i^-Len-  e  of  the  amendment  to  the 
'..'  --:  t  U>:\\:t\  operating  license  and 
any  person  whuse  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter%  ene  Requests  for  a  bearing  and  a 
petition  for  leave  to  intervene  will  be 
filed  m  accordance  with  the 
Commission  s  "Roles  of  Practice  for 
Domestic  Licensing  Proceedings"  In  10 
CTH  part  2  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  ;s  available  at  the  Commission's 
Publu  Document  Koom,  the  Gehr.an 


Building,  2120  L  Street  N'vV., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Wiscasset  Public  Library.  High  Street, 
P.O.  Box  367,  Wiscasset,  Maine  04578. 
I''  8  ''^quest  for  e  ht-ftr-  g  or  petition  for 
.etive  to  intervene  is  Lied  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  bow 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
witb  particular  reference  to  tlie 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  ft  a  petition  for 
leave  to  intervene  or  nnu  Las  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  b±i  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  s  '   ;  plement  to 
the  petition  to  intervene  wtiich  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  Utigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  sources  and  documents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  fects  or  expert  opinion. 
Petitioner  must  provide  sufficient 
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i  P'"' '  uon 
for  leave  to  LD'.sr.  ^i  -  -. ,.  >•  '-^  hied  with 
the  Secretary  of  t..e  ;  .ir.::  ssion.  U.S. 
'o'uclear  Regulatory  Commission, 
A  ashington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Com.mission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(80C)  248- 
■5 100  (in  Missouri  l-(800)  342-€700). 
T  he  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Walter  R.  Butler; 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S  Nuclear  Regulatory 
Commission.  Washington,  I3C  20555. 
and  to  Mary  Ann  Lynch.  Esquire.  Maine 


Yankee  Atomic  Power  Compari) ,  83 
Edison  Drive.  Augusta,  Maine  04336, 
attomev  for  the  licensee. 

Nontlmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2  714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  June  7, 1993,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street 
NW..  Washington.  DC  20555  and  at  the 
local  pubhc  dociunent  room  located  at 
Wiscasset  Public  Library,  High  Street. 
P.O.  Box  367.  Wiscasset.  Maine  04578. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commissioa. 
EJH.  Trottier. 

Project  Manager,  Pwject  Direciorate  1-3, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  93-16683  Filed  7-13-93;  8:43  am] 
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Memorandum  and  Order  (Notice  of 
Prehearing  Conference  and  Evidentiary 
Hearing) 

This  proceeding  concerns  the 
proposed  extensions  of  the  operating 
licenses  for  the  Diablo  Canyon  Nuclear 
Power  Plant,  Units  1  and  2,  to  recover 
or  recapture  the  period  of  construction 
of  the  reactors.  Notice  is  hereby  given 
that,  consistent  with  Pacific  Gas  and 
Electric  Company's  (PG&E's)  Motion  for 
Schedule  Change,  dated  June  21. 1993. 
the  evidentiary  hearing  in  this 
proceeding  will  commence  on  Tuesday. 
August  17, 1993,  at  the  Community 
Room,  San  Luis  Obispo  Qty-County 
Library,  995  Palm  St.,  San  Luis  Obispo, 
Cahfomia  93401.  The  hearing  will 
commence  immediately  following  a 
prehearing  conference  pursuant  to  10 
CFR  2.752  that  will  commence  at  9:30 
a.m.  at  that  location.  The  hearing  will 
continue,  to  the  extent  necessary,  on 


August  18-21,  1931,  a'  thn:  same 
location,  beginninjj  a;  '^  (y  a  m.  each 
day  (The  sessions  will  adjourn  at 
approx„Ti3tely  5  p.m.  daily,  except  that 
the  session  on  Saturday,  August  21, 
1993  will  ad  0  im  at  11:30  a.m.) 

Sessicrs  .v .  .  continue,  to  the  extent 
necessary,  on  .\.i:   >t  23-27. 1993. 
beginning  at  9  a  t.  each  day,  at  the  Dty 
Hall  Council  Chambers.  990  Palm 
Street.  San  Luis  Obispo,  California 
93401.  Those  sessions  will  adjourn  at 
approximately  5  p.m.  daily. 

As  provided  by  10  CFR  2.743.  direct 
testimony  of  the  parties  must  be  filed 
(mailed)  by  Monday,  August  2.  1993. 
The  referenced  prehearing  conference, 
which  will  immediately  precede  the 
evidentiary  hearing,  will  consider  such 
matters  as  stipulations  as  to  the 
genuineness  and  authenticity  of 
docum.ents  and  to  any  particular  matters 
of  fact  upon  which  the  parties  may 
agree,  the  potential  need  or  desirability 
of  cross-examination  plans  (as  provided 
by  10  CFR  2.743(b)(2)).  steps  to  expedite 
the  presentation  of  evidence,  and  such 
other  matters  as  may  aid  in  tlie  orderly 
disposition  of  the  procpeding. 

Notice  IS  also  herebv  given  that,  in 
accordance  with  10  CFR  2.715(a),  the 
Licensing  Board  will  hear  oral  limited 
appearance  staten:ents  on  Wednesday. 
August  18,  1993.  from  7  p  m.  to  10  p.m. 
(or  such  lesser  time  as  is  necessary  to  . 
accommodate  speakers  who  are 
present).  Such  statements  will  be  heard 
at  the  Mam  Hall.  Veterans  Building,  801 
Grand  Avenue.  San  Luis  Obispo, 
CaUfomia  93401 

Any  person  not  a  party  to  the 
proceeding  will  be  permitted  to  make 
such  a  statement,  setting  forth  his  or  her 
position  on  the  issues.  The  number  of 
persons  making  oral  statements  and  the 
time  allotted  for  each  statement  may  be 
limited  depending  on  the  number  of 
persons  present  at  the  designated  time. 
(Normally,  each  oral  statement  may 
extend  for  up  to  five  (5)  minutes.)  These 
statements  do  not  constitute  testimony 
or  evidence  but  may  assist  the  Licensing 
Board  and  parties  in  defining  the  scope 
of  the  various  issues  in  the  proceeding. 

Requests  to  make  oral  statements  may 
be  submitted  to  the  Office  of  the 
Secretary,  Docketing  and  Service  ,1. 

Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  A 
copy  of  each  such  request  should  also 
be  submitted  to  the  Chairman  of  this 
Licensing  Board,  ASLBP,  EWW-439, 
Washington,  DC  20555. 

Documents  relating  to  this  proceeding 
are  on  file  at  the  Local  Public  Document 
Room,  located  at  the  California 
Polytechnic  State  University,  Robert  E. 
Kennedy  Library.  Government 
Documents  and  Maps  Department.  San 
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Luis  Obispo,  California  93407,  as  well 
as  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  St..  NW..  Washington.  DC  20037. 

Dated:  July  8. 1993. 

For  the  Atomic  Safet>'  and  Licensing 
Board. 

Charles  Bechhoefer, 
Chairman,  AdministraUve  fudge. 
[PR  Doc.  93-16678  Filed  7-13-93;  8:45  am] 
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The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  N'    'iii- 
395  issued  to  South  Carolina  Eltn '.- l  a 
Gas  Company  and  South  Carolina 
Public  Service  Authority  (the  licensee) 
for  operation  of  the  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1.  located  in 
Fairfield  County,  South  Carolina. 

The  proposed  amendment  would 
decrease  the  minimum  allowable 
secondary  side  pressure  at  vv  ra.  j, 
surveillance  testing  of  the  steam  driven 
emergency  main  feedwater  pump  is 
performed  from  900  psig  to  865  psig. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  now  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50  91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  conse(}uences  of  an 
incident  previously  evaluated. 


The  proposed  amendment  changes 
the  test  conditions  for  whicfc 
Surveillance  Requirement  4.7.1.2.a.2  i« 
performed  and  proposes  no  other 
significant  change  to  the  subject 
surveillance.  Testing  the  tiirbine-driven 
emergency  feedwater  pump  at  a  steam 
pressure  below  900  psig  does  not 
adversely  affect  either  the  availability  or 
the  functional  performance  of  the 
emergency  feedwater  system.  At  the 
proposed  reduced  steam  pressure,  the 
emergency  fisedwater  pump  remains 
capable  of  developing  sufficient  brake 
horsepower  to  develop  full  operating 
conditions.  As  such,  the  proposed 
testing  adequately  demonstrates  the 
functional  performance  of  the  turbine- 
driven  emergency  feedwater  pump. 

(2)  The  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  revised  testing  does  not 
affect  the  emergency  feedwater  system 
initiation,  system  response  time,  or 
system  functional  performance.  The 
proposed  amendment  changes  the 
manner  in  which  the  turbine-driven 
emergency  feedwater  pump  will  be 
tested  and  does  not  involve  physical 
changes  to  the  emergency  feedwater 
system.  As  such,  new  or  different 
accidents  are  not  created. 

(3)  The  proposed  amendment  does 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  functional  performance  of  the 
emergency  feedwater  system  functional 
performance  is  not  changed  as  a  result 
of  the  revised  testing.  As  such  current 
margins  of  safety  are  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  thie  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notica 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  "The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  13. 1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Fairfield  County  Library,  Garden  and 
Washington  Streets,  Winnsboro.  South 
Carolina  29180.  If  a  request  for  a  hearing 
or  petition  for  leave  to  inten'ene  is  filed 
by  the  above  date,  the  Commission  or  on 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
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forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
(hat  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  (he  proceeding  on  the 
petitioners  interest  The  petition  should 
also  identify  the  specific  ei^pectfb)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  partv  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scn^duled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention 
nSust  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  1o  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabhsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing  Any  hearing  held  would  take 
place  Rf!er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  S.  Singh  Bajwa,  Project 
Director,  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Randolph  R.  Mahan, 
South  Carolina  Electric  &  Gas  Company, 
Post  Office  Box  764.  Columbia,  South 
Carolina  29118,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  andyor  requests 
for  bearing  will  be  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  25, 1993,  as 
modified  June  16, 1993,  and  June  30, 


.  y  -I  .i ,  w  .'i .  i„  n  i  s  a  \ 
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inspection  at  the  Commission's  Public 
Document  Room,  the  Geiman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Fairfield  County 
Library,  Garden  and  Washington  Streets. 
Winnsboro,  South  Carolina  29180. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1993. 

r-.  .i-s  »;;.,,.  -,-gulatory  Commission. 
Fd!n(.k  0   M.;<i.no 

Acting  Project  Director.  Project  Directorate 
ll-l.  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  Regulation 
[FR  Doc.  93-16675  Filed  7-13-93;  8  45  am) 
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Texas  utilities  Eiec'-ic  Cc    'ssuanceot 
Aire-idrretts  To  F-k,:,*-/  Operating 
L  ccses 

;Dociiet  Nc8.  5C^45  an-  50-446 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  17  and  3  to  Facility 
Operating  License  Nos.  NPF-87  and 
NPF-89  issued  to  Texas  Utilities 
Electric  Company,  which  revised  the 
Technical  Specifications  for  operation 
of  the  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  located  in 
Somervell  County,  Texas. 

The  amendments  are  effective  as  of 
the  date  of  issuance. 

The  amendments  revised  Technical 
Specifications  Section  5.3.1  to  allow  an 
increase  in  the  maximum  allowable  fuel 
enrichment  from  3.5  percent  to  4.3 
percent  enriched  fuel. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendm.ents. 

Notice  of  Consideration  of  Issuance  of 
Amendment  arid  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  April  20,  1993  (58  FR  21323).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  action. 

The  Commission  has  prepared  en 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 


For  funh^T  de?  r,  -  vv:-,n  rp'^prc*  to 'h-> 
action  see  (1)  ih'-  &;'v'.!r:i';.',  i->r 
amendmen*  daiac  v,>":ct:>e-  l-    !9'^2  ^s 
supplemen'ir-ci  b\'  le**-:  a-ut-'i  Mi^rrh  :  ■"" 
1993.  (2)  Amen  1     •  r*  Nns   \  -  rin  i  3  to 
License  Nos.  K't't-t^  &r.a  .' .Ir  -69,  and 
(3)  the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimaent  Room, 
1717  H  Street,  NW..  and  at  the 
University  of  Texas  at  Arlington  Librar\ 
Government  Publications/Maps,  701 
South  Cooper.  P.O.  Box  19497. 
Arlington,  Texas  76019.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects  UUTVfVf 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  A.  Bergman, 
Project  Munager,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  IWP/'V,  Office 
of  Nuclear  Heactor  Regulation . 
|FR  Doc.  93-16674  Filed  7-13-93,  8:45  am] 
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AGENCY:  Physician  Payment  Re\'iew 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Tuesday,  July  27 
and  Wednesday.  July  28.  1993  at  the 
Washington  Marriott.  1221  22nd  Street 
N"W..  Washington,  DC  in  the  Dupont 
Ballroom.  The  meetings  are  e.xpected  to 
begin  at  9:00  a.m.  each  day.  The  topics 
the  Commission  will  discuss  are;  State 
roles  and  capabilities  in  implementing 
health  system  reform,  roles  and 
functions  of  health  alliances,  risk 
adjustment,  meeting  the  needs  of 
underserved  populations  under  system 
reform,  technology  diffusion,  and  data 
rpqv.irements  for  system  reform. 
A  "CRESSES:  The  Commission  is  located 
at  2120  L  Street.  NW  in  suite  510, 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  WFORMATtON  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey.  Executive  Assistant 
at  202/653--::". 

su?PLEME.S7AF;Y  iNFORM/.TON:  Agendas 
for  the  meeting  will  be  available  on 
■  "ednesday.  July  21, 1993  and  will  be 
mailed  out  at  that  time.  To  receive  an 


agenda,  please  direct  all  requests  to  the 

receptionist  at  202/653-7220. 

Psjui  B.  Ginsburg, 

;  >  "    .five  Director 

[FR  Doc.  93-16620  Filed  7-13-93;  8:45  ami 

BHJJNQCODE  u:i  S--M 


SECURITIES  A' 
COMMISSION 

•  Re'cate  Sc   34--': 
PilLADfD  ..5;  /,.! 


EXO^,* 


Se  f-Reg.Ja'o'-y  OrganlzsVons; 


P"t:iede.c.>hi(i  DescsitDry 


.s? 


i 


Company,  Orap-  App'ov^-^g  ^'o: 
Rule  Chanqe  "^ie'a'ing  !c  Definition  of 


ig'Tatu'e  u'..,fc' 


■'ee 


July  7, 1993. 

On  December  22,  1992.  the 
Philadelphia  Depository  Trust  Company 
("PHILADEP")  filed  a  proposed  rule 
change  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  PfflLADEP  amended  the  filing 
to  correct  citations  contained  in  the 
original  filing,  to  revise  the  language  of 
its  Rule  1  describing  an  acceptable 
signature  guarantee,  and  to  provide 
additional  information  regarding  the 
purpose  of  certain  amendments.*  On 
May  6,  1993.  notice  of  the  proposed  rule 
change  was  published  in  the  Federal 
Register  to  solicit  comments  from 
interested  persons.^  No  comments  were 
received.  As  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposal. 

I.  Description 

The  proposed  rule  change  amends  the 
definition  of  "signature  guarantee"  so 
that  a  medallion  imprint  or  stamp 
evidencing  participation  or  membership 
in  a  "signature  guarantee  program"  as 
defined  by  Rule  17Ad-15  ujider  the 
Act  *  will  constitute  a  signature 
guarantee  acceptable  to  PHIL.\DEP. 
Such  "signature  guarantee  programs" 
are  being  offered  by  entities  unaffiliated 
with  PHILADEP  or  its  parent 
corporation,  the  Philadelphia  Stock 
Exchange.  Inc.  ("PHLX").*  Prior  to  the 
amendment,  PHILADEP  accepted 
signature  guarantees  of  members  of 


'  15  U.S.C.  78s(b)(l)  (198a). 

^  Lettai  from  Miuray  Rom,  S«cretaj>',  PKIL.^D£P. 
to  Christine  Sibille.  Attorney,  Commission  (January 
26, 1993);  and  Letter  from  Murray  Ross.  Secretary, 
PHILADEP,  to  Christine  Sibille,  Attorney. 
Commission  (February  9, 1993). 

3  Securities  Exchange  Act  Release  No.  32230 
{April  27,  1993),  5«  FK  2702a 

♦  17  CFR  240.17Ad-15(g)(3)  (1992). 

•  Neither  PHIIjM)EP  nor  PHLX  plans  to  offer  or 
administer  a  "signature  guarantee  program." 


programs  of  the  Stock  Clearing 
Ckirporation  of  Philadelphia,  the  New 
York  Stock  Exchange,  other  clearing 
agencies  registered  imder  the  Act  or 
banks  acceptable  to  transfer  agents 
acting  on  behalf  of  issuers  of  securities. 
Under  these  programs,  transfer  agents 
typically  would  be  furnished  with 
specimen  signature  cards  of  authorized 
personnel  of  program  participants. 

In  addition,  the  proposed  rule  change 
adds  language,  based  on  the  Uniform 
Commercial  Code  Section  8-312,  stating 
that  a  signature  guarantee  is  a  warranty 
of  the  genuineness  of  the  signature,  the 
appropriateness  of  the  endorser,  and  the 
legal  capacity  of  the  endorser. 

n.  Discussion 

SecUon  17A(b)(3)(F)  of  the  Act» 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  p>ersons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions,  and  to  remove 
impediments  and  perfect  the 
mechanism  of  a  national  system  for  the 
prom.pt  and  accurate  clearance  and 
settlement  of  securities  transactions.  In 
enacting  Section  17A  of  the  Act, 
Congress  foimd  that  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  including  the 
transfer  of  record  ownership  and  the 
safeguarding  of  securities  and  funds 
related  thereto,  are  necessary  for  the 
protection  of  investors  and  persons 
facilitating  transactions  by  and  acting  on 
behalf  of  investors.' 

By  accepting  signature  guarantees 
from  programs  consistent  with  Rule 
17Ad-15,  PHILADEP  will  streamline 
the  signature  guarantee  process  by 
eliminating  the  need  for  the  current 
cumbersome  signature  card  system. 
Consequently,  the  Commission  believes 
that  the  proposal  is  consistent  with 
Section  17A(b)(3)(F)  of  the  Act  in  that 
it  will  remove  an  impediment  to  the 
transfer  of  record  ownership  and  thus 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

Section  17A(d)(5)  of  the  Act"  requires 
that  a  registered  transfer  agent  may  not, 
directly  or  indirectly,  engage  in  any 
activity  in  connection  with  the 
guarantee  of  a  signature  of  an  endorser 
of  a  security,  including  the  acceptance 
or  rejection  of  such  guarantee,  in 
contravention  of  such  rules  and 
regulations  as  the  Commission  may 
prescribe  as  necessar}'  or  appropriate  in 
the  pubUc  interest,  for  the  protection  of 
investors,  or  to  facilitate  the  equitable 


•  15  use.  §78q-l(b)(3)(F)  (1968). 
'  15  U.S.C  $78<i-l(a)(lMA)  (1988). 

•  15  U.S.C  S  78q-l(d)(5)  (Supp.  1993). 
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trtat.Tier.t  o:  :;ndnv,;al  institutions  which 
issue  such  guarantees.  The  Commission 
believes  that  PHILADEP's  amendment 
to  its  definition  of  "signature  guarantee" 
to  include,  as  an  acceptable  "signature 
guarantee,"  a  medallion  imprint  or 
stamp  evidencing  membership  or 
participation  in  a  signature  guarantee 
program  as  defined  in  Rule  17Ad-15 
under  the  Act  is  consistent  v^rith  section 
17A(d)(5)  of  the  Act  and  Rule  17Ad-15. 
which  implements  that  section. 

The  Commission  also  believes  that  the 
addition  of  language  consistent  with 
Uniform  Commercial  Code  Section  8- 
312  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions  The  New  York 
Stock  Exchange  has  adopted  similar 
language  in  its  Rule  210,  and  The 
Midwest  Stock  Exchange  is  considering 
adding  a  corresponding  provision  to  its 
rules.'  The  adoption  of  uniform 
language  promotes  cooperation  in  the 
clearance  and  settlement  of  securities 
transactions  consistent  with  the 
requirements  of  section  17A(b](3)(F). 

III.  Conclusion 

Or.  ':  9  "  .'^  s  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  section  17A  of 
the  Act,  and  with  the  rules  and 
regulations  thereunder. 

7f  is  therefore  ordered,  pursuant  to 
■section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHILADEP-92-04 »  be.  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 

^lajTtaref  H,  NtcFarlar-.d 

'-'y  r  '   93-16670  Filed  7-13-93;  8:45  ami 
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[Rft««a8e  No.  34-325S0;  Fiie  No.  SR-PHLX- 
92-39] 

Self-Regulate^  Orggn^zat^ors 
Philadelphia  Stock  P,xc!-a-iga  inc.; 
Order  Approving  Proposed  P.^:9 
Change  Relating  to  Requirer-er"  ■^-g* 
Members  Become  Participants  .n  a 
"Signature  Guarantee  P'c^rar:  ' 

July  7. 1993. 
On  Decemler  21,  1992,  the 

Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  filed  a  proposed  rule  change 

wi'h  the  Secuf.'.es  and  Exchange 


Commission  ("Commission")  pursuoTit 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").^ 
Subsequently,  PHLX  amended  the  filing 
to  eliminate  two  additional  sections 
deemed  obsolete,  to  correct  citations 
contained  in  the  original  filing,  to 
provide  a  description  of  the  existing 
signature  guarantee  program  and  to 
provide  additional  information 
regarding  the  purpose  of  certain 
amendments.*  On  May  6, 1993.  notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.^  No  comments  were  received. 
As  discussed  below,  the  Commission  is 
granting  approval  of  the  proposal. 

I.  Description 

The  proposed  rule  change  eliminates 
PHLX's  signature  guarantee  program 
and  enables  PHLX  to  convert  its  Rules 
respecting  signatures  effecting 
assignments,  powers  of  substitutions, 
signature  guarantees,  and  other 
certifications  and  guarantees  incident  to 
the  transfer,  pa>Tnent,  exchange, 
purchase  or  delivery  of  certificates 
representing  securities  (including,  but 
not  limited  to,  erasure  guarantees,  one- 
and-the-same  guarantees  and  situs 
certifications)  to  require  members  and 
member  organizations  to  use  a 
medallion  imprint  or  stamp  which 
signifies  their  participation  in  a 
"signature  guarantee  program"  (a  "Rule 
17Ad-15  Signature  Guarantee 
Program")*  as  defined  by  Rule  17Ad-15 
adopted  under  the  Act.' 

In  order  to  facilitate  compliance  with 
transfer  agents'  requirements  for 
verification  of  signatures  on  guarantees 
made  by  member  organizations,  PHLX 
and  its  subsidiary,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP"), 
jointly  administered  a  signature 
guarantee  program  for  their  members. 
PHLX  and  SCCP  members  could 
subscribe  to  the  joint  PHLX/SCCP 
signature  guarantee  program,  in  an 
arrangement  imder  which  PHLX  and 
SCCP  provided  sample  signatures  to 
transfer  agents  of  certain  authorized 
officers  and/or  employees  under  powers 
of  attorney  filed  with  PHLX  and  SCCP 
under  PHLX  Rules  327  and  340  and 
guaranteed  the  signature  to  any 


UMI 


'  Conv(>rsa'!on  b«twe«n  Murray  Ross.  Seer* taiy. 
PHr„\r;EP  and  Christine  Sibille,  Staff  Attorney. 

Division  3f  Market  Rs^latlon,  Comaiiasion 
Uanuary  12.  l99Jj. 


» 15  U.S.C.  78s(b)(l)  (19«8). 

'  Letter  from  Murray  Ross.  Secretary, 
Philadelphia  Stock  Exchange,  to  Christine  Sibilie, 
Attorney,  Commission  (January  26,  1993);  Letter 
from  Murray  Ross.  Secretary.  Philadelphia  Stock 
Exchange,  to  Christine  Sibille,  Attorney. 
Commission  (February  9. 1993). 

'  Securities  Exchange  Act  Release  No.  32228 
(April  27,  1993).  58  FR  27029. 

*  PHLX  doe*  not  plan  to  offer  or  administer  a  Rule 
17Ad-lS  Signature  Guarantee  Program. 

•  17  CFR  240.17Ad-15(g)(3)  (1992). 


assignment  or  power  cf  substitution 
executed  by  such  authorized  persons 
SCCP  maintained  an  extensive  file  of 
sample  authorized  signatures  provided 
by  participating  organizations  and  made 
these  samples  available  to  transfer 
agents. 

In  light  of  the  recently  adopted  Rule 
17  Ad-15.«  PfiLX  has  decided  to 
eliminate  its  signature  guarantee 
program.  It  should  be  noted  that  PHLX's 
signature  guarantee  program  was  not 
documented  in  PHLX's  rules.  The 
references  to  the  former  signature 
guarantee  program  were  contained  in 
Rule  1  of  the  SCCP  Rules  and  Rule  1  of 
the  Philadelphia  Depository  Trust 
Company  ("Philadep")  Rules.' 

Incidental  to  the  foregoing,  the  rule 
change  also  restates  certain  PHLX  rules 
relating  to  guarantees,  transfers  and 
deliveries  of  securities.  Specifically, 
PHLX  Rules  327,  338  and  339  have  been 
amended  to  require  members  to  use  a 
medallion  or  stamp  of  a  Rule  17Ad-15 
Signature  Guarantee  Program  to 
guarantee  signatures,  and  to  define  e 
signature  guarantee  acceptable  to  PHLX 
as  a  medallion  or  stamp  of  a  Rule  17Ad- 
15  Signature  Guarantee  Program.  PHLX 
Rules  325.  328,  329,  330  and  331  have 
been  amended  to  add  cross  reference  to 
the  PHLX  rules  defining  an  acceptable 
signature  guarantee  or  to  substitute 
language  regarding  the  use  of  a 
medallion  or  stamp  of  a  Rule  17Ad-15 
Signature  Guarantee  Program.  In 
addition,  the  proposal  ehminates  certain 
unnecessary  or  obsolete  rules'  and, 
where  necessary  in  the  interests  cf 
uniformity  in  the  industry,  amends 
certain  PHLX  rules  in  this  area  to 
conform  to  the  corresponding  rules  of 
the  New  York  Stock  Exchange 
("NTSE")^ 


'  Rule  17Ad-15  empowers  transfer  agents  to 
establish  guidelines  for  acceptable  signature 
guarantee  programs  as  contemplated  by  that  Rule. 
Non-parijcip&nts  in  sv;ch  a  signature  guarantee 
program  risk  re 'ectlcn  of  transfers. 

'  The  Commission  is  simultaneously  herewith 
approving  rule  changes  filed  by  both  organizations 
eliminating  these  provisions.  See  Securities 
Exchange  Act  Release  No.  32230  (April  27,  1993), 
58  FR  27028  (Philadep.  Notice  of  proposed  rule 
change):  Seoirities  Exchange  Act  Release  No.  32219 
(April  27, 1993).  58  FR  27031  (SCCP,  Notice  of 
proposed  rd\e  changol 

'PHLX  Rviies  3.14  through  ne  and  corollary 
forms  9  and  10  which  are  des'.pied  to  require  a 
married  woman  !o  obtain  the  coospnt  of  her 
hu.^tjfind  to  the  'j-ansfe:  of  her  property,  are  being 
deieted  &i  obsoie'.e 

'PHLX  Rjie  526  is  being  amended,  consistent 
with  NYSE  Ruie  201.  to  permit  an  assignment  or 
power  of  substitution  to  be  executed  hy  a  domestic 
execjtor  trustee  or  guardian,  without  dddi'iona) 
ctccisiecaticn.  PHLX  Rule  340  is  being  amended. 
con,«;.«t8nl  w:'^  NYSE  Rule  210  and  the  '.'niform 
Cocmerci&l  Code  Section  ft-312,  to  define  (.'16 
wa.Tar.l.e?  provided  b\'  a  signature  guarantee. 
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11  Discussion 

Section  6(b)(15)  of  the  Act '°  requires 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  coordination  among  persons 
engaged  in  regulating,  clearing,  settling, 
and  processing  information  writh  respect 
to  transactions  in  securities,  and  to 
remove  impediments  and  perfect  the 
mechanism  of  a  free  and  open  market. 
In  enacting  section  17A  of  the  Act, 
Congress  found  that  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  including  the 
transfer  of  record  ownership  and  the 
safeguarding  of  securities  and  funds 
related  thereto,  are  necessary-  for  the 
protection  of  investors  and  person 
facilitating  transactions  by  and  acting  on 
behalf  of  investors.'^ 

By  eliminating  its  signature  guarantee 
program,  PHLX  uill  streamline  the 
signature  guarantee  process.  In  place  of 
the  cumbersome  signature  card  system, 
PHLX  will  require  participation  in  a 
Rule  17Ad-15  Signature  Guarantee 
Program.  Consequently,  the  Commission 
believes  that  the  proposal  is  consistent 
with  section  6(b)(5)  of  the  Act  in  that  it 
will  remove  an  impediment  to  the 
transfer  of  record  o\\Tiership  and  thus 
promote  coordination  among  persons 
engaged  in  the  clearance  and  settlement 
of  securities  transactions,  and  removal 
of  impediments  to  a  free  and  open 
market. 

Section  17A(d)(5)  of  the  Act " 
requires  that  a  registered  transfer  agent 
may  not,  directly  or  indirectly,  engage 
in  any  activity  in  connection  with  the 
guarantee  of  a  signature  of  an  endorser 
of  a  security,  including  the  acceptance 
or  rejection  of  such  guarantee,  in 
contravention  of  such  rules  and 
regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in 
the  public  interest,  for  the  protection  of 
investors,  or  to  facilitate  the  equitable 
treatment  of  financial  institutions  which 
issue  such  guarantees.  The  Commission 
believes  that  PHLX's  adoption  of  a 
definition  of  "signature  guarantee"  to 
include,  as  an  acceptable  guarantee,"  a 
medallion  imprint  or  stamp  evidencing 
membership  or  participation  in  a 
signature  guarantee  program  as  defined 
in  Rule  17Ad-15  under  the  Act  is 
consistent  with  section  17A(d)(5)  of  the 
Act  and  Rule  17Ad-15,  which 
implements  that  section. 

The  Commission  also  believes  that  the 
elimination  of  unnecessary  and  obsolete 
rules  and  the  addition  of  language 
consistent  with  other  self-regulatory 


organization  rules  fosters  cooperation 
and  coordination  vdth  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facihtating  transactions  in  securities 
and  the  removal  of  impediments  to  and 
perfection  of  the  mechanism  of  a  free 
and  open  market  consistent  with  the 
requirements  of  section  6(b)(5)  under 
the  Act. 

ni.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
particularly  sections  6(b)(5)  and  17A  of 
the  Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-92-39)  be,  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  93-16671  Filed  7-13-93;  8:45  am] 

BtLUNO  COOe  K10-01-M 


.Peiease  No.  34-' 


F,.B.Sc.  S.R-SCCP- 


Set'-Regulatory  C-'ganiie!: ons.  Stock 
Clearing  Corpora;. or  of  Pii.a3eT>hla; 
Order  Approving  Proposea  Ru^e 
Changs  Reisung  to  Definition  of 

jui>  7,  lyyj 

On  December  28, 1992.  the  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  filed  a  proposed  rule  change 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").>  SCCP 
amended  the  filing  to  correct  citations 
contained  in  the  original  filing,  to 
provide  a  description  of  its  current 
signature  guarantee  program  and  to 
provide  additional  information 
regarding  the  purpose  of  certain 
amendments.^  On  May  6. 1993,  notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.^  No  comments  were  received. 


'"isu.s.crsdMsjdgai). 

"  15  U.S.C.  78q-l(a)(lKA)  (1988). 
'M5  U.S.C  78q-l(d){5)  (Supp.  1993). 


'  15  L'  S  C.  78s(b)(l)  (1988). 

^  Letter  from  Murray  Ross.  Secretary.  SCCP,  to 
Christine  Sibille.  Attorney.  CommissiOD  (lanuary 
26, 1993):  Letter  from  Murray  Ross.  Secretary. 
SCCP,  to  Christine  Sibille,  Attorney.  Commission 
(February  9. 1993). 

'  Securities  Exchange  Ad  Release  No.  32229 
(April  27. 1993).  58  FR  27031. 


As  discussed  below,  the  Commission  is 
granting  approval  of  the  proposal. 

I.  Description 

The  proposed  rule  change  eliminates 
SCCP's  existing  signature  guarantee 
program  and  amends  the  definition  of 
"signature  guarantee"  so  that  a 
medaUion  imprint  or  stamp  evidencing 
participation  in  a  "signature  guarantee 
program"  as  defined  by  Rule  17Ad-15 
under  the  Act  *  will  constitute  a 
signature  guarantee  acceptable  to  SCCP. 
Such  "signature  guarantee  programs" 
are  being  offered  by  entities  unaffiUated 
with  SCCP  or  its  parent  corporation,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX").' 

In  order  to  facilitate  compliance  with 
transfer  agents'  requirements  for 
verification  of  signatures  on  guarantees 
made  by  member  organizations,  SCCP 
and  PHLX  jointly  administered  a 
signature  guarantee  program  for  their 
members.  PHI-X  and  SCCP  members 
could  subscribe  to  the  joint  PHLX/SCCP 
signature  guarantee  program,  in  an 
arrangement  in  which  PHLX  and  SCCP 
provided  sample  signatures  to  transfer 
agents  of  certain  authorized  officers 
and/or  employees  under  powers  of 
attorney  filed  with  PHLX  and  SCCP 
under  PHLX  Rules  327  and  340  and 
guaranteed  the  signature  to  any 
assignment  or  power  of  substitution 
executed  by  such  authorized  persons. 
SCCP  maintained  an  extensive  file  of 
sample  authorized  signatures  provided 
by  participating  organizations  and  made 
these  samples  available  to  transfer 
agents. 

In  Ught  of  the  recently  adopted  Rule 
17Ad-15  under  the  Act,"  SCCP  has 
decided  to  eliminate  its  existing 
signature  guarantee  program,  and  accept 
as  signature  guarantees  a  medallion  or 
imprint  evidencing  participation  in  a 
signature  guarantee  program  as  defined 
in  Rule  17Ad-15  under  the  Act.  In 
addition,  the  proposed  rule  change  adds 
language,  based  on  the  Uniform 
Commercial  Code  Section  8-312,  stating 
that  a  signature  guarantee  is  a  warranty 
of  the  genuineness  of  the  signature,  the 
appropriateness  of  the  endorser,  and  the 
legal  capacity  of  the  endorser. 

II.  Discussion 

Section  17A(b)(3)(F)  of  Lhe  Act' 
requires  that  the  rules  of  a  clearing 


*  17  CFR  240.17Ad-15(g)(3)  (1992). 

'  Neither  SCCP  nor  PHLX  plan  to  offer  or 
administer  a  "signature  guarantee  program." 

•Rule  l7Ad-l5  empowers  transfer  agents  to 
establish  guidelines  for  acceptable  "sigiuture 
guarantee  programs"  as  contemplated  by  Rule 
17Ad-15.  Non-participants  in  such  a  "signature 
guarantee  program"  risk  rejection  of  transfers. 

'  IS  use.  78q-l{b)(3KF)  (1988). 
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agency  be  designod  !o  faster  cooperafUKi 
and  coordination  w.ih  persons  engaged 
in  the  clearance  and  ';etti8rT;e.at  of 
secunt;f»s  tra.'isaf.rtions  and  to  remove 
smpedirr.erts  and  pe'^ert  the 
mechanism  of  a  national  system  for  the 
rrorr.pt  and  accurate  cl-^arar.re  and 
s*^'",-rT.ei'  ofsec~..ri'ies  'rar.'^.'actions.  La 
er.actiDi;  iwti.-sn  \~.\  '.'■.'!►  *.,:1, 
Congress  found  'nr.:  -,he  ;:'ror.;pt  and 
ac."j-3*e    .~--i:an  e  and  settlement  of 
s  ;  :-  •  e?  transactions,  mciuding  the 
tr^nsrer  T  r<»cord  ownership  and  the 
s^feg-jarcr »  if  spcxinties  and  funds 
r«'^ted  *ntrret'\  a.;"  r;ac>=>t;sary  for  the 
p:' ■■«;;:;. )r.  Tt   r.vfis-c:';  ind  person 
iV,.- .  ;.-3',r-;  T^n-.-i. '.-'ns  !"v  and  acting  on 

B .  e  I  i  T.  ".a •  : .^  its  signature  guarantee 
p:  :ira.Ti  ;3l'CP  -.v-.'!  strpamiine  the 
s:inature  g..a:3n"jr'  p-orpss.  The 
ccmr>er<:-);^:t  s;^::a',;ro  f-^-fj  system  will 
be  -pp.,,  f,,;  sv  a  s:3:iriC..:H  guarantee 
progra.-n  as  Gescribed  m  Rtile  17Ad-15 
under  the  Art  Ccn.=;eqt!ently.  the 
CoraiTiissior.  believes  LDat  the  proposal 
•.s  ror.s.it"'  a;-::  se  tion  17A(b)(3)(F) 
of  :he  Ac  .::  ■::v.  .'.  a-.;]  remove  an 
impedi.Tient  lo  the  transfer  of  record 
ovs'nersnip  and  thus  promote  the  prompt 
d.nd  accurate  clearance  and  settlement  of 
<-rcur.t:?s  transactions. 

Section  l"A'dJ('5)  of  the  Act*  requires 
that  a  registered  transfer  agent  may  no' 
directly  or  indirettiv.  erisjate  m  any 
activity  m  cor.'ier'ion  -a/^/Si  '.iie 
5"_irar.tee  of  a  s.>:'.c5*_;-e  of  an  endorser 
of  3  secir.'y,  )s.^'.'^^i:zi,  the  acceptance 
or  reiecticn  cf  such  guarantee,  in 
ccn':3ven*-cr:  cf  iuch  rules  and 
reeuiat.cc^  3^  •~<^  Cccmission  may 
prescribe  as  necesr>ar*  or  appropriate  in 
the  putiiic  interest,  for  the  protection  of 
investors,  or  to  faaiitate  the  equitable 
treatment  of  financial  institutions  which 
issue  such  guarantees.  The  Commission 
believes  that  SCCP's  amendment  to  its 
definition  of  "signature  gviarantee"  to 
include,  as  an  acceptable  "signature 
guarantee,"  a  medallion  imprint  or 
stamp  evidencing  membership  or 
participation  in  a  signature  guarantee 
program  as  defined  in  Rule  17Ad-15 
under  the  Act  is  consistent  with  section 
17A(d){5)  of  the  Act  and  Rule  17Ad-15. 
which  implements  that  section. 

The  Commission  also  believes  that  the 
addition  of  lang'jage  consistent  with 
Uniform  Commercial  Code  Section  8- 
312  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  trin.sact.ons  The  New  York 
Stock  Exchange  has  adopted  similar 
language  m  its  Rule  210.  and  The 
Midwest  Stock  Ejccha.n^e  is  considering 


adding  a  corresponding  provision  to  its 
rules,**"  The  adoption  of  uniform 
language  promotes  cocpersticn  m  the 
clearance  and  settlement  of  securities 
transactions  consistent  with  the 
requirements  of  section  17A{b)(3)(F). 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  section  17A  of 
the  Act,  and  with  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act,  that  Lbe 
proposed  r\ile  change  (File  No.  SR- 
SCCP-92-03)  be.  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaral  H.  McFarUnd, 
Deputy  Secretary 
[PR  Doc  93-16672  Piled  7-13-93;  8:45  am) 
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[R«l«8s«  No  •!i-3?'=;04;  ?'!«  Ho  SB-Ame»- 
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Self-Reg-j;a!orv  Organizations:  Filing 
of  Procosed  Ru'e  Change  by  American 
S*o:k  Exchange,  inc  Amending  the 
Minor  Ri.ie  Vio'a^'on  Fine  System 
iJncer  Pjie  590  and  Minor  Rule 
Vioiai.c.-;  enforcement  and  Reporting 
Plan 

July  8. 1993. 

Pursuant  to  sections  19(b)(1)  and 
(d)(1)  of  the  Securities  Exchange  Act  of 
1934  ('Act").'  notice  is  hereby  given 
that  on  April  22, 1992,  the  American 
Stock  Exchange,  Inc  ( "Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
February  16, 1993  the  Amex  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposal.*  The  Commission  is 
pubHshing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 


••.5  fS.C.  -S<}-llaMl)(Ai  11988;. 
•15  US.C.  75<^l((lj(5!  '^upp    19951. 


"•Conversation  between  Murray  Ross.  Secretary. 
SCX7.  and  Chnstine  Sibiile,  Slaif  Attotn«y, 
Division  of  Market  Regulation.  Comisission 
(January  12.  1993). 

•  15  U.S.C.  78»(fc)(i)  and  (dMD  (1988). 

'  See  lettCT  fraa  Garatdiiwi  M  Brindisi  Corporate 
Secretary.  Amex,  toHwuLukft  Hopsor..  3rar-h 
Chief.  CaaunisstoB,  itetad  Fet:n!ar\<  : :  1 993 
Antwiiliiiam  No.  1  anilHtlces  the  hxi:r-ji.'>f>i''j  Minor 
Floor  Violation  DlscipUiiaiy  C^;>mni:!fM  •i-o 
authority  10  fla«  floor OMBibers  (or  ':er.kw  r.mor 
Ooor  vlolatioos. 


UMI 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sitbstince  of 
the  Proposed  Rule  CJiange 

The  Exchange  is  proposing  to  amend 
Its  minor  rule  violation  fine  system 
contained  in  Amex  Rule  590  to  give  the 
Exchange's  Minor  Floor  Violation 
Disciplinary  Committee  the  authority  to 
fine  floor  members  for  certain  minor 
rule  violations.  The  following  is  the  text 
of  the  proposed  rule  change:  (Brackets 
indicate  deletions:  italics  indicate 
proposed  new  language); 

Minor  Rule  Violation  Fine  Systems 

Part  1 

(General  Rule  Violations 

Rule  590.  (a)  Notwithstanding  Article  V, 
Section  1(b)  of  the  Constitution,  {the 
Exchange  may]  a  fine  not  to  exceed 
$5,000  may  be  impC)S<^d,  subject  to  the 
requirements  set  r&rth  herein,  [impose  a 
fine,  not  to  exceed  S5.000)  on  any 
member,  member  orgarization, 
approved  person  or  eniployee  of  a 
member  or  member  o.'gar.iz-iticn,  with 
respect  to  [anvj  these  rule  violations 
listed  below  in  Perepraphs  (g)  and  (h)  of 
Part  1  cf  this  Rule.  The  Exchange's 
Enforcement  Departrrieni  is.  authorized 
to  iwpo!>e  fines  for  those  ruie  violations 
listed  in  Parc^apb  (g;  and  the 
Exchange's  Minor  Floor  Vioiatian 
Disciphnary  Committee  :s  authorized  to 
impose  fines  for  these  listed  m 
Paragraph  (h). 

(b)  In  any  action  taken  [by  the 
Exchange)  pursuant  to  Part  1  of  this 
Rule,  any  person  against  whom  a  fine  is 
imposed  shall  be  served  as  provided  in 
Article  V,  Section  1(b)  of  the 
ConstituLian  with  a  written  state.ment, 
signed  by  an  authorized  officer  of  the 
Exchange's  Enforcement  Department  in 
the  case  of  those  rule  violations  hsted  in 
Paragraph  (g)  or  by  an  authorized 
member  of  the  Exchange's  Minor  Floor 
Violation  Disciplinary  Committee  in  the 
case  of  those  rule  violations  listed  in 
Paragraph  (h),  setting  forth:  (i)  the  mle 
or  rules  alleged  to  have  been  violated, 
(ii)  the  act  or  omission  constituting  each 
such  violation,  (iii)  the  fine  imposed  for 
each  violation,  and  (iv)  the  date  by 
which  such  determination  becomes 
final  and  such  fine  becximes  due  and 
payable  to  the  Exchange,  or  such 
determination  must  be  contested  as 
provided  below,  such  date  to  be  not  less 
than  20  days  af^er  the  date  of  service  of 
the  written  statement. 

(c)  No  chrnnge 

fd]  ,\r-y  person  again.st  whom  a  fine 
:-  :rr-posed  pursuant  to  Fart  1  of  this 
Rule  may  contest  the  [Exchar^ge  >1 
determination  by  filing  with  the 
Secretary-  of  the  Exchange  not  later  than 
the  date  hv  which  such  determination 
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must  be  contested,  a  uTi'*en  response 
meeting  the  reqi-:irerr,ents  of  an 
"Answer"  as  provided  in  Article  V, 
Section  1(b)  of  the  Constitution,  at 
which  point  the  matter  shall  become 
subject  to  the  provisions  of  Article  V, 
Section  1(b),  In  any  such  formal 
disciplinary  proceeding,  if  the 
Disciplinary  Panel  determines  that  the 
person  charged  is  guilty  of  the  rule 
violation(s)  alleged,  the  Panel  shall  be 
free  to  impose  any  one  or  more  of  the 
disciplinary  sanctions  authorized  by  the 
Exchange's  Constitution  and  rules. 

(e)  The  maximum  fine  authorized 
under  Part  1  of  this  Rule  (i.e.,  for 
violations  subsequent  to  a  second 
offense  as  set  forth  in  Paragraphs  (g)  and 
(h)),  may  be  imposed  for  a  first  or 
second  offense  if  warranted  under  the 
circumstances  (in  the  view  of  the 
Exchange  s  Enforcement  Department]. 

(f)  The  Exchange  shall  issue  an 
information  circular  to  the  membership 
from  time  to  time  hsting  the  Exchange 
Constitution  and  rule  provisions  (Hsted 
below  in  Paragraphs  (g)  and  (h))  as  to 
which  [the  Exchange  mav  impose]  fines 
can  be  imposed  as  provided  m  Part  1  of 
this  Rule,  Such  Ust  shall  indicate  the 
specific  dollar  amount  that  may  be 
imposed  as  a  fine  hereunder  with 
respect  to  any  violation  of  any  such 
rule. 

(g)  The  following  is  a  list  of  the  rule 
violations  and  applicable  fines  that  may 
be  imposed  by  the  [Exchange] 
Exchange's  Enforcement  Department 
pursuant  to  Part  1  of  this  Rule. 

1.  Violation  of  short  sale  rule,  (Rule  7) 

2.  Violation  of  registered  trader 
stabilization  requirements  (Rules 
nifb),  111(e).  114  02  and  114.03) 

3.  Violation  of  position  limit  rules. 
(Rules  904  and  904C) 

4.  Violation  of  exercise  limit  rules. 
(Rules  905  and  905C) 

5.  Violation  of  option  exercise  rule. 
(Rule  980) 

6.  Failure  to  submit  books  and  records. 
to  himish  inform.ation,  or  to  appear 
and  testif>-  wathin  the  time  period 
required  bv  the  Exchange  (Article  V. 
Section  (4)'  (hj,  ())  and  (k)  and  Rule  31) 

'y.  Failure  to  subm.it  audit  trail  data  or 
failure  to  submit  accurate  audit  trail 
data  (Article  V,  Section  (4)  (h),  (j)  and 
(k)and  Rule  31) 

8.  Violation  of  record-keeping 
requirements.  (Rules  153  and  180) 

9.  Violation  of  reporting  rales  (Rules 
111,  114,06,  341  09,  342(f),  906  and 
906C) 

10  Violation  of  principal /'agent 
prohibition.  (Rules  llKcl  and  950(c)} 

:  J   Failure  to  follow  proper  procedure 
v^hen  establishing  a  long  term 
investment  account.  [Rule  170, 
Commentary  .07) 


1 2.  Failure  to  properly  mark  or  identify 
and  represent  upstairs  orders  as 
required  under  Exchange  rules 


Fine  amount 

Individual 

Memt)er  or- 
ganization 

's;  O^tense 

2rKJ0**ense'  ... 
Subseque"!  Of- 
fense   

$500 
$1,000 

$2,500 

$1,000 
$2,500 

$5,000 

^For  tt>e  purposes  of  paragraphs  (g)  and 
(h),  second  and  subsequent  offenses  are 
counted  during  a  rolling  12  month  period. 

(hj  The  following  is  a  list  of  the  rule 
violations  and  applicable  fines  that  may 
be  imposed  by  the  Exchange's  Minor 
Floor  Violation  Disciplinary  Committee 
pursuant  to  Part  1  of  this  Rule. 
1 .  Violation  of  registered  option  trader 

zone  requirement.  (Rule  958, 

Commentary  .03.  and  Exchange 

policy) 

2  Failure  to  comply  with  the  SEC  firm 
quote  rule  and  honoring  10-up  market 
for  customer  option  orders.  (SEC  Rule 
llAcl-1  and  Rule  958A) 

3  Failure  to  quote  options  markets 
^^'^thin  the  maximum  quote  spread 
differentials.  (Rules  958  (c)  and  950 
(n)) 

4.  Failure  to  comply  with  option 
solicitation  procedures.  (Rule  950  (d), 
Commentary  .03) 

5.  Violation  of  Off-Floor  trading 
prohibition.  (Rule  958  (g)) 

6.  Failure  to  comply  with  Exchange's 
Auto-Ex  policy. 

7.  Failure  tc  properly  mark  or  identify 
and  represent  Floor  orders  as  required 
under  Exchange  rules. 

8.  Violation  of  the  Exchange's  delayed 
opening  policy. 


Fine  Amount 

Individual 

Member 
Organiza- 
tion 

1st  Offense 

$500 
$1,000 
$2,500 

$1,000 

2nd  0*f9-.se 

Subsequent  Offense 

$2,500 
$5,000 

.  .  .  COMMENTARY- 

.01     No  change 

.02    No  change 

.03    Any  person  that  contests  a  fine 
imposed  under  Rule  590  will  be 
required  to  pay  a  $100  fee  to  contest 
such  fine,  which  will  be  reimbursed  if 
the  Disciplinary  Panel  finds  the  person 
not  guilty  of  the  alleged  rule  violation. 

.04    If  a  fine  imposed  by  the 
Exchange's  Minor  Floor  Violation 
Disciplmary-  Co.nmittee  under 
Paragraph  (hi  of  Part  1  of  this  Rule  is 
contested,  the  Exchange  Disciplinary 
Panel  heanng  the  matter  in  accordance 
\Mth  the  provisions  of  Article  V,  Section 
1(b)  oftb.p  Constitution  shall  be 


composed  of  three  members  of  the 
Minor  Floor  Violation  Disciplinary 
Committee,  none  of  whom  shall  have 
participated  in  the  decision  to  impose 
the  fine 

II.  Se1f-Rpc'!lati,>r%  (' in- arii/.i"  inn's 
Stafrmpr.;  c^f  th*'  l-'iirpusf  ci   and 

^t;,ti!lc:n.   h.jM^  f'ir    ti-r  Prny,, .■,('.]  F  ule 

(hangp 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Currently,  the  Exchange's  Committee 
on  Speciahst  and  Registered  Trader 
Performance  ("Performance 
Conmiittee")  is  delegated  authority  by 
the  Board  of  Governors  ("Board")  to 
review  speciahst  and  registered  trader 
performance  and  to  take  certain  actions 
in  an  effort  to  improve  inadequate 
performance.  Among  the  actions  it  can 
take  are  the  following:  Sending 
admonitory  letters;  prohibiting 
speciahst  units  from  applying  for 
allocations  for  specified  periods  of  time; 
recommending  to  the  Allocations 
Committee  that  securities  be  reallocated; 
and  refemng  the  matter  to  the 
Exchange's  Enforcement  Department  for 
further  action.  With  respect  to  certain 
minor  floor  violations  that  it  reviews, 
the  Performance  Committee  does  not 
have  an  adequate  way  to  deal  effectively 
with  the  problem  of  recurring 
violations.  Where  there  have  been  prior 
violations,  an  admonitory  letter  is 
generally  viewed  as  inadequate,  while 
the  Performance  Committee's  other 
remedies  are  often  seen  as  too  severe  to 
impose  in  the  case  of  minor  rule 
violations.  The  Exchange  has  created  a 
new  Committee  composed  of  Floor 
members,  the  Minor  Floor  Violation 
Disciplinary  Committee  ("Disciplinary 
Committee"),  giving  it  the  authority  to 
review  these  minor  floor  violations  and 
fine  floor  members  under  the 
Exchange's  minor  rule  violation  fine 
system  (Rule  590).  Giving  fining 
authority  to  this  new  Disaphnary 
Committee  will  allow  the  Exchange  to 
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n-.j:;itain  -he  ."lOn-diScipiij-'.ary  nature  of 
t>.e  Perfonnance  Commi:'e«, 

Curror.t:y  urderPart  1  cf  R..;e  S'.O, 
the  Ejcchar.iP  s  Erifo't  er^.ent  Drp,ir^;Tient 
i>  ai.'nor;/ed.  ef*.?:  3  rr.dfer  Gas  been 
referred  to  it,  to  impose  fines  ranging 
frorr.  $500  Iz  S2.VJC,  a2?.'.r.<'~  in.i'vldus's 
a:id  from  Sl,::0O  'o  S5  >)0  asa.-Lst 
member  firms,  for  a  ser.'-'s  jf  substantive 
n:nor  r^ie  vi:  'a*;  ^rs  :;^*e::  in  the  rule.* 
The  rr^miber  or  :r--;:*:.f>:  ''.;'ini2ation 
mav  plead  c'v^n-  an-j  r'V.  n°  fine  or 
CDn»e<t  the  ':.'^.?irg'=>  ^.^d  tpc-  est  a  hearing 
hefnr<»  an  Exchange  Ehsn;;':;::.]—  Panel.' 

Under  tne  ne'.^i  p-opcsa!,  rertam 
minor  f]oor  violations  w'!  be  added  to 
Part  1  of  Rule  590  w;'.n  '.he  Disciplinary 
Committee  bei.ng  a  Jt.h^nzed  to  impose  a 
Ene  under  tlie  rule  wth  respect  to  those 
particular  violations.*  The  same  due 
process  procedures  will  apply,  with  the 
mem.ber  ar  member  organization  being 
able  to  plead  gT-:ilt\'  and  pav  'he  fine  or 
cjn'-'st  ihe  charj^e  and  recuest  a  .•^earing 
before  an  Ex.har.Ke  Di-.tiplmary  Panel. 
The  rh&ciplinary  Par.el  will  be 
composed  of  three  mem.berg  of  the 
Discipliiiary-  Committee,  none  of  whom 
will  have  participated  in  the  Initial 
decision  to  impose  th«  fine."  To 
discourage  fr.volous  hearing  requests,  a 
$100  fee  w'.ll  be  charged  to  contest  a 
fi.Te,  whirii  will  b*  reimbursed  if  the 
Panel  finds  the  person  not  g-ailtv  of  the 
alleged  p.jle  violation  *  The  fines 
imposed  by  the  Disciplinary  Committee 
under  this  proposal,  like  all  finns 
imposed  under  Rule  590.  will  be 
reported  as  discjpiinar;,-  actions  to  the 
Commission  as  req-r:-?.-!  bv  Commission 
Rule  19d-!  ' 

The  Amex  behe\es  'ha*  'ae  Rule  590 
fine  system,  has  worked  well  in  practice, 
providing  for  convenient  and  quick 
resolution  of  minor  rule  violations.  The 
Amex  believes  that  allowing  the 
Disciplinary  Com-m.ittee  to  impose  fines 
under  Rule  590  will  provide  it  with  a 
very  meaningful  deterrent  to  deal  more 
eff;.;;flnt;v  with  these  minor  floor 
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■  P&n  of  Rule  J90  providas  for  ■  flu*  tysttm  fer 
floor  doconnD  vioUtiaos;  Part  3  suUtorirM  fiiiM  for 
the  late  filing  of  reports  required  to  be  submitted 

to  the  Exchange. 

'  See  Amex  Cons'Jrution.  Arbde  V,  Section  1(b) 
and  Amex  Rule  5&0(c)  and  (d). 

•In  addition  to  iniposing  finen.  the  Diwnplinary 
Committee  will  also  h*ve  the  authority  ic  send 
admonitory  letters  and  refer  matters  to  the 
En/orcemant  Department  for  further  actioo. 

'  See  proposed  Amex  Rule  S90,  Commantaty  .04. 

*  See  proposed  Amax  Rule  590.  Commentaiy  .03 

*A  selfreg'jiatorr  oi^aniiation  ("SRO")  is 
required,  pursuant  to  Rule  19d-t(c)(l),  to  ffle 
promptly  with  the  ConunJssion  anv  final 
disciplinary  8<:tion  taken  by  the  SRO  However. 
Rule  igd-l(cj(2)  estabhshes  that  minor  rule  plan 
determinations,  imposing  Ones  not  axreeding 
$2,500,  are  not  deemed  6i;al.  thereby  permittii^  the 
SRO  to  report  the  action  to  the  Commission  on  a 
qtiarterly.  is  i<  pov-c  '  .  ;m.".;«<'»i!<',  'jaals. 


violations.  The  proposed  list  of  minor 
floor  violations  for  which  the 
Disciplinary  Committee  will  have  fining 
authority  is  set  forth  in  proposed 
paragraph  (h)  of  Rule  590.  The  current 
list  of  rule  violations  for  which  the 
Enforcement  Department  has  fining 
authority  under  paragraph  (g),  Rule  590, 
is  also  being  expanded  with  the 
addition  of  three  new  violations.*" 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
is  general  and  furthers  the  objections  of 
Section  6(b)(6)  in  particular  in  that  it  is 
intended  to  assure  that  Exchange 
members  and  member  firms  are 
appropriately  disciplined  for  rule 
violations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Prop(Mied  Rule  CJiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  penod  ii  i  as  ihe 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii]  as  to 
which  the  self-regulatory  organizatiou 
consents,  the  Commission  will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


'°The  Exchange  has  also  requested  approval, 
under  Rule  19d-l(c)(2),  17  CFR  240.1 9d-l(c)(2).  to 
amend  itj  Rule  I9d-l  minor  rule  violaticn 
enforcement  and  reporting  plan  to  Include  the 
amendoents  contained  in  ibis  proposal.  See  letter 
from  Geraldine  M.  Brindisi.  Corpoiafa  Secretary, 
Amew,  10  Mary  Revall.  Branch  Chief,  Commission, 
dated  April  2T.  1992.  The  Commission  aoprored 
Amex  Rule  590  in  Securities  Exchange  Act  Release 
No.  21918  (Apnl  3.  1985).  50  FR  14063  (April  9, 
1985)  (File  No.  4-2601  and  the  .Mnex's  minor  mle 
vlclaliun  enforcement  and  reporting  plan  in 
Securities  Exchange  Act  Release  No.  27543 
(December  15.  1989).  M  FR  53223  (December  27. 
1989)  (File  No.  SR-Am6x-89-06).  relieving  the 
Amex  of  the  cxirrent  reporting  requirements 
impoeed  under  Section  19(dXl)  of  the  Act  The 
Commission  notes  that  Rule  S90  fines  in  exceM  of 
S2.500  are  not  considered  assaased  pursuant  to  the 
Plan  and.  accordingly,  must  be  reported  on  an 
immediate  basis  to  the  Commission  ooder  Section 
19(dKl)ofthaAct. 


IV.  Solicitation  of  Conmeuts 

In'eiflsted  persons  are  invited  to 
submit  HTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  mv.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  f  led  with  the 
Commission,  and  all  mitten 
commimications  relating  to  the 
proposed  mle  change  between  tlie 
Commission  and  any  person,  other  than 
those  that  mny  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3ing  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copyirg  at  the  principal 
office  of  the  Amex  All  submissions 
should  refer  to  File  No,  SR-Amex-92- 
1 1  and  should  be  submitted  by  August 
4,  1993. 

For  the  Commission,  by  the  DivisioD  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarland, 

Df'pL  !y  Secr^tcrv 

;r  R  Dnc  q.V16666  Filed  7-13-93;  8:45  am) 
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[Release  Na  34-32595;  Fite  No.  24-BSECC- 
92-01] 

Se!?-Regulatory  Organizations:  The 
Boston  Stock  Exchange  Clearing 
Corp.:  Order  Approving  Proposed  Rule 
Change  Relating  to  the  Rescl.sslcr  of 
lis  Signature  Guarantee  Progra.'n 

July  7, 1993. 

On  December  22,  1992,  The  Boston 
Stock  Exchange  Clearing  Corporation 
C'BSECC'")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  pursuant  to 
section  19ih)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act").* 
concerning  the  ehmination  ol  its 
Signature  Guarantee  Program 
("Program").  On  March  18. 1993,  notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.^  No  comments  were  received. 
For  the  reasons  discussed  below,  the 


Commission 
rule  change. 


II.  Discussio 


M5U.S.C.7es(b)(l). 

'■'  Securities  Exchange  Act  Release  No.  31985 
(March  11, 1993).  58  FR  14602. 


'  Securities  £j 
("anuary  6.  1995 
••  17  CFR  240. 
'Id. 

« 15  use.  78 
'15  use.  78 


Commission  is  approv  :',g  'nt*  p:   liu  s-d 
rule  change. 

!   IlfM,  riptii)!:  nf  thf  P'oposai 

i  ne  purpose  of  me  proposed  rule 
change  is  to  eliminate  the  BSECC 
Program.  In  order  to  facilitate 
compliance  with  transfer  agents' 
requirements  for  verification  of 
signature  guarantees  by  Boston  Stock 
Exchange  ("BSE")  and  BSECC  member 
organizations,  BSECC  administered  a 
signature  card  program.  BSECC's 
Program  had  been  open  to  any  BSE 
broker-dealer  or  specialist  member,  as 
well  as  members  of  BSECC.  Under  its 
Program,  BSECC  furnished  issuers  and 
transfer  agents  specimen  signature  cards 
of  authorized  personnel  of  Program 
participants  and  guaranteed  the 
signatures  of  such  authorized  personnel. 

On  January  6,  1992.  the  Commission 
idopted  Rule  17Ad-15  imder  the  Act,' 
which  allows  transfer  agents  to  reject 
signature  guarantees  from  eligible 
guarantor  institutions  that  do  not 
participate  in  a  "signature  guarantee 
program"  as  defined  in  rule  13Ad-15.  In 
light  of  new  Commission  Rule  17Ad-15 
Linder  the  Act.*  BSECC  is  eliminating  its 
Program.  In  addition,  BSECC  does  not 
plan  to  offer  or  administer  a  "signature 
guarantee  program"  as  defined  in  Rule 
\7Ad-1'  under  the  Act.* 

I  i,  UiM  ussiun 

The  Commission  believes  that 
BSECC's  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act 
and,  specifically,  writh  Sections 
l7A(b)(3)(A)  and  fF)."  Those  sections 
require  a  clearing  agency  to  be 
organized  and  its  rules  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. 

By  eliminating  its  Program,  BSECC 
will  greatly  streamline  the  signature 
guarantee  process  by  eliminating  the 
need  for  the  cumbersome  signature  card 
system.  Consequently,  the  Commission 
believes  that  the  proposal  is  consistent 
with  section  17A(b)(3)(F)  of  the  Act'  in 
that  it  will  remove  an  impediment  to  the 
transfer  of  record  ownership  and  thus 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  help  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  BSECC's  custody  or  control 


or  for  which  it  is  responsible.  The 
Commission  further  believes  that  the 
proposed  rule  change  is  consistent  with 
section  17Ad-5  of  the  Act  •  and  Rule 
17Ad-15  which  implements  that 
section. 

III.  Conclusions 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  section  17A  of 
the  Act,  and  with  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SE-BSECC-92- 
01)  be,  and  hereby  is,  approved. 

For  the  Ck)minission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlaBd, 

Deputy  Secrelary. 

(PR  Doc.  93-16667  Filed  7-13-93;  8:45  am) 
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I  ■iierma'*',e*  C'ennn^  Corp.,  Oroe- 
ADprcv^ng  a  P'oct^sed  Rij^e  Cnn-'-o^ 

Meetings 

July  7, 1993. 

On  May  11, 1993,  The  Intermarket 
Clearing  Corporation  ("ICC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR^CC- 
93-01)  under  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  to  allow  iCC's  Board  of 
Directors  ("Board")  greater  flexibility  in 
scheduliiig  regular  Board  meetings. 
Notice  of  the  proposal  w?.s  published  in 
the  Federal  Register  on  June  7. 1993.* 
No  comment  letters  were  received.  This 
order  approx'es  ICC's  proposal 

I.  Description 

ICC's  current  By-Laws  require  the 
Board  of  Directors  to  hold  regular 
meetings  on  a  monthly  basis.  The  By- 
Laws  further  require  that  unless  the 
Board  by  resolution  provides  otherwise 
with  respect  to  a  partioilar  meeting, 
regular  meetings  in  even-numbered 
montlis  are  to  be  held  at  ICC's  offices  in 
Chicago,  Illinois,  and  regular  meetings 
in  odd-numbered  months  are  to  be  held 
at  ICC's  offices  in  New  York.  New  York. 


ICC  has  found  that  it  is  difficuh  to 
convene  all  of  the  Directors  on  a 
monthly  basis.  Moreover,  it  is  costly  and 
time  consuming  for  ICC  to  prepare  for 
and  hold  such  frequent  meetings  of  the 
Board.  ICC  has  determined  that  the 
Board  can  fulfill  its  duties  of  managing 
the  business  and  affairs  of  ICC  with  less 
frequent  meetings.  Accordingly,  the 
proposed  By-Law  change  eliminates  the 
monthly  meeting  requirement  and 
allows  the  Board  to  schedule  regular 
meetings  at  such  times  as  the  Board 
shall  provide  by  resolution.' 

The  proposed  By-Law  changb  also 
allows  for  more  flexibility  with  respect 
to  the  site  of  the  Board's  regular 
meetings.  The  practice  of  alternating 
between  New  York  and  Chicago  was 
originally  adopted  in  order  to  make  it 
more  convenient  for  the  Member 
Directors  who  resided  in  New  York  to 
attend  meetings.  However.  ICC's 
Member  Directors  now  reside  in  all 
parts  of  the  country.  Accordingly,  ICC 
believes  that  the  Board  should  have  the 
authority  to  select  an  appropriate  site 
for  each  meeting.  The  proposed  By-Law 
change  grants  that  authority  by  allowing 
the  Board  to  meet  at  such  places  as  it 
shall  provide  by  resolution.* 

n.  Discussion 

Section  19(b)(2)(A)  of  the  Act » 
requires  that  the  Commission  shall 
approve  a  proposed  rule  change  of  a 
self-regulatory  organization  if  it  finds 
that  such  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  applicable  rules  and 
regulations  thereunder.  Section 
17A(b)(3)(A)  of  the  Act*  requires  that  a 
clearing  agency  shall  not  be  registered 
unless  the  Commission  determines  that 
such  clearing  agency  is  so  organized  and 
has  the  capacity  to  be  able  to  comply 
with  the  provisions  of  section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  because  the  proposed  rule  change 
will  enable  ICC  to  schedule  regular 
Board  meetings  at  times  and  places  as 
needed  to  conduct  the  business  affairs 
of  ICC.  it  should  enable  ICC  to  function 
more  efficiently  without  diminishing  its 
ability  to  perform  its  statutory 


^  Securiues  Exchange  Act  Release  No.  30146 
•anuary  6.  1992).  57  FR  1082. 

*  17  CFR  240.17.Vd-15  (1992). 
'Id. 

•  15  U  S.C  78<j-l(bX3XA)  and  (F). 
'15U.SC.  78q-l(bK3)(n. 


•15U.S.C.  78q-l(dK5). 

"  1 7  CFR  200.3O-3ia)(12)(  1992) 
,  M5U.S.C7e(b)(l)(19e8). 

*Securitle«  Exchange  Act  Release  No.  32389  (May 
23.1993),  5«FR  31986. 


'  ICC  plans  to  hold  regulai  Booid  meetings  every 
other  month.  Telephone  conversation  between 
lames  C.  Yorg.  Vice  President  and  Assistant 
Secretary,  ICC.  and  Peter  R.  Geraghty.  Attorney. 
Dinsion  of  Market  Regulation.  Commission  (May 
17.  1993). 

*  All  Board  meetings  are  expected  to  be  held  in 
Chicago  except  for  one  meeting  each  year  to  be  held 
in  Washington.  DC.  and  one  meeting  each  year  to 
be  held  at  a  site  to  be  determined.  Id. 

•  15  L'.S.C.  78s(b)(2KA). 
•15U.S.C.  78q-l(b)(3)(A). 
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obligations  as  a  registered  clearing 
agency  under  section  17A  of  the  Act. 

m.  Conclusion 

It  IS  therefore  ordered,  Pursuant  to 
section  19fb)(2)  of  the  Act/  that  the 
proposed  rule  change  (File  No.  SR-ICC- 
93-01)  be.  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority* 

Margaj^  H.  McFarland, 
Deputy  Secrvtcry 
|FR  Doc  93-16668  Filed  7-13-93;  845  am) 
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Se^f-Rpg   'a'D'^c  OfjWllitions  '^e 
Munic.pa:  Secur  ''■«9  Ru'e'^aki-  3 
Board,  Ordf"  Atc^av^-^g  a  P'cpose,: 
Puie  C!^9'^'je  Rpia'-^g  .c  Setter^ent 
.'Jates  'cr  vv^en.  As,  a"a  It  issuea 
Transactors 

)uly  7. 1993 

On  March  23,  1993,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB" 
or  "Board  ■)  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No  SR-MSRB-93-03)  under 
section  19(b)(1)  of  the  Seoirities 
Exchange  Act  of  1934  ("Act").»  The 
filing  proposes  to  amend  MSRB  Rule  G- 
12(b)(ii)(C)  to  require  managing 
underwriters  for  nearly  all  new  issues  of 
municipal  securities  to  provide  a 
registered  clearing  agency  offering 
automated  companson  services  for 
municipal  securities  transactions  with 
the  settlement  dates  of  new  issues  as 
soon  as  they  are  known  and  thereafter 
to  inform  immediately  the  registered 
clearing  agency  of  any  changes  in  such 
settlement  dates.  Notice  of  tbfl  proposal 
was  published  in  the  Federai  Register 
on  June  7,  1993,*  No  comment  letters 
were  received.  This  order  approves  the 
MSRB's  proposal. 

I  Descnption 

MSRB  Rule  G-12(b)  establishes 
uniform  settlement  dates  for 
•••ansactions  in  municipal  securities.  For 
when,  as,  and  if  issued  (collectively 
referred  to  as  "when-issued") 
transactions,  Rule  G-12(b)(ii)(C) 
currently  requires  the  managing 
underwriter  in  a  new  issue  of  municipal 
securities  that  are  to  be  compared 
through  the  automated  comparison 


M5LSC.  78t(b)(2). 
•l7CFR200  3O-3(a)(12). 

' -.5  ISC.  78(b)(1)  (:9ea" 

•  iiK-\k:y,..M  Exchange  .•.;■ 
28.  1993).  MFR  31987. 


facilities  of  a  registered  clearing  agency 
to  provide  the  registered  clearing  agency 
vdth  not  less  than  six  business  days 
notice  of  the  settlement  date  of  the 
issue.*  Furthermore,  in  such 
transactions  the  settlement  date  can  not 
be  less  than  five  business  days  after  the 
notice  of  the  settlement  date  is  provided 
to  the  registered  clearing  agency.  The 
proposed  rule  change  amends  Rule  G- 
12(b)(ii)(C)  to  require  the  managing 
underwriter  in  a  new  issue  of  municipal 
securities  that  are  to  be  compared 
through  the  automated  comparison 
facilities  of  a  registered  clearing  agency 
to  provide  the  registered  clearing  agency 
with  notice  of  the  settlement  date  for  the 
issue  as  soon  as  it  is  known  and 
thereafter  to  provide  the  registered 
clearing  agency  with  immediate  notice 
of  any  changes  in  the  settlement  date. 

The  amendment  to  Rule  Ol2(b)(ii)(C) 
is  critical  to  the  success  of  the  National 
Secxmties  Clearing  Corporations 
("NSCC")  redesigned  municipal 
transaction  companson  system,  which 
is  known  as  the  Fixed  Income 
Transaction  System  ("FITS"),*  FITS  is 
designed  to  improve  the  initial 
comparison  rate  for  when-issued 
transactions,  which  currently  is  less 
than  fifty  percent,'  The  Board  believes 
one  reason  for  the  low  comparison  rate 
in  when-issued  transactions  is  that  the 
two  parties  to  a  when-issued  transaction 
sometimes  submit  the  transaction  for 
comparison  in  different  formats.  For 
example,  one  party  may  submit  the 
transaction  using  a  dollar  price  or  yield 


e. .  '^ase  No.  32390  (May 


UMI 


'  MSRB  Rule  G-l  2(f)(i)  ourently  requires,  with 
two  limited  exceptioiu.  that  transaciions  in 
municipal  securit^ei  t>e  submitted  to  a  registered 
clearing  agency  for  automated  trade  companson. 
One  exception  Is  for  transactions  involving  a 
security  ineligible  for  comparison  lo  an  automated 
system  (e.g..  those  transactions  involving  a  security 
without  an  assigned  CUSIP  number).  The  other 
exception  involves  transactions  where  at  least  one 
party  to  the  transaction  is  neither  a  direct  nor  an 
Indirect  member  of  a  registered  clearing  agency 
offering  an  automated  comparison  system.  The 
MSRB  has  recently  filed  a  proposed  rule  change 
with  the  Commission  to  amend  Rule  G-I2(f}(i)  to 
require  that  all  interdealer  transactions  in 
municipal  securities  that  are  eligible  for  automated 
comparison  be  submitted  for  comparison  in  an 
automated  comparison  system.  A  dealer  otgaging  in 
interdealer  transactions,  therefore,  will  be  required 
to  have  access  to  an  automated  comparison  system 
either  through  direct  membership  in  a  registered 
clearing  agency  or  through  an  agent  who  is  a 
member  of  a  registered  clearing  agency  Securities 
Exchange  Act  Release  No.  32262  (May  4, 1993),  58 
FR  27757  (File  No.  SR-MSRB-S3-06)  (notice  of 
filing  of  proposed  rule  change). 

*  Securities  Exchange  Act  Release  No.  31960 
(March  8. 1993).  58  FR  13656  (File  No.  SR-NSCC- 
93-2)  (notice  of  filing  of  proposed  rule  change  to 
implement  FITS). 

*  Although  the  rate  of  successful  comparisons  in 
the  initial  comparison  cycle  of  NSCC's  cxurent 
system  is  relatively  high  for  regular  way 
transactions  (78.7  percent  as  of  Febniaiy  1993),  the 
initial  comparison  rate  for  when-lasued  tranMctions 
Is  much  lower  (40.5%  as  of  February  1993). 


format  ("when-issued  format")  while 
the  contraside  may  submit  the 
transaction  using  a  settlement  date  and 
final  monies  format.  NSCC's  current 
municipal  securities  comparison  system 
requires  that  all  transactions  executed 
more  than  five  business  days  prior  to 
the  settlement  date  for  a  new  issue  be 
submitted  using  a  when-issued  format 
while  all  transactions  executed 
thereafter  be  submitted  using  a  final 
monies  format. 

NSCC's  current  system  cannot 
compare  a  submission  in  a  when-issued 
format  with  a  submission  in  a  final 
monies  format  because  NSCC  does  not 
always  know  the  settlement  date  during 
the  when-issued  period.  FITS  has  the 
ability  to  compare  when-issued  trade 
information  even  when  one  side  of  the 
transaction  submits  the  information  in  a 
when-issued  format  and  the  other  side 
submits  the  information  using  a  final 
monies  format.  This  ability  should 
improve  the  when-issued  comparison 
rate. 

For  FITS  to  operate  successfully,  it  is 
critical  that  NSCC  be  advised  of  the 
settlement  date  as  soon  as  possible. 
FITS  needs  the  settlement  date  in  order 
to  compute  final  monies  for  those 
transactions  submitted  in  a  when-issued 
format.  By  computing  final  monies, 
FITS  is  able  to  make  comparisons  of 
submissions  in  when-issued  format  with 
submissions  in  final  monies  format.  In 
addition,  amended  Rule  C^12{b)(ii){C) 
requires  the  managing  underwriter  to 
inform  immediately  NSCC  of  any 
changes  in  the  settlement  date  if 
changes  occur  subsequent  to  the  initial 
notification.  This  will  allow  FITS  time 
to  recompute  final  monies  for 
comparison  and  settlement  purposes. 

n.  Discussion 

Section  15B(b)(2)(C)«  of  the  Act 
requires  that  the  Board  propose  and 
adopt  rules  that  are  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
municipal  securities.  The  amendment  to 
Rule  G-12(b)(ii)(C)  is  an  independent 
but  vital  component  of  FITS  and  is 
ultimately  necessary  for  the  success  of 
the  system  and  for  an  improved  rate  of 
comparison  for  when-issued 
transactions.'  By  requiring  that  NSCC  be 


•  15B  U.S.C.  78o-t(b)(2)(C). 

'  Earlier  trade  comparison  has  been  identified  as 
a  prerequisite  to  shortening  the  settlement  cycle  in 
the  United  States  clearance  and  settlement  system. 
The  proposed  rule  change,  in  conjimction  vi\h 
NSCC's  FITS,  should  significantly  improve  the 
comparison  ra'e  for  when-isaned  transactions  in 
municipal  securities  and  should  facilitate  moving 
from  a  five  busi.-.ess  d.>v  s<>tt)emenf  cycle  to  a  three 
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provided  with  timely  notice  of  a  n^^w 
issue's  settlement  date  and  any  changes 
thereto,  the  proposed  rale  change 
supports  the  operation  of  FITS.  Without 
the  amendment,  NSCC  probably  will  not 
receive  settlement  date  information  in 
time  to  compare  transactions  where  the 
parties  submit  trade  information  in 
different  formats.  The  amendment  to 
Rule  G-12(b)(ii)(C)  satisfies  the  Board's 
obligation  under  section  15B  of  the  Act 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  clearing  and 
settling  municipal  securities 
transactions. 

III.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  153  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.«  that  the 
proposed  rule  change  (File  No.  SR- 
.MSRB-93-03)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFartand. 
Dep  u  ty  Secretary. 
IFR  Doc.  93-16669  Filed  7-13-93;  8:45  am) 
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F:'iPgs  Lira*'  the  Pjj:ic  U 
Company  Act  of  '?35  f'fi; 


'jf  Mo'ding 


Iu!y7. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  niles 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  apphcation(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  sximmarized  below.  The 
application(s)  and/or  dec!aration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 


business  day  settlement  cycle.  See  Securities  and 
Exchange  Commission  Release  Nos.  33-6976,  34- 
31904,  ICt19282  (N'tarch  1. 1993),  58  FR  11806  (File 
No.  S7-5-93)  (notice  of  proposed  rulemaking  and 
request  for  comments  on  proposed  Exchange  Act 
Rule  15C&-1  which  will  est^lish  thr<<e  tmsmass 
days  instead  of  fire  busineu  days  as  ihe  standard 
settlemen'.  time  for  broker -dealer  transactions). 

'  15  U.S.C.  78s(bK2). 

•  17  CFR  200.3O-3(aMl2). 


July  29,  1993  to  the  Secretary.  Securities 
and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address{es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  jjermitted  to 
become  effective. 

Eastern  Edison  Co.,  et  al,  (70-7865) 

Eastern  Edison  Company  ("Eastern 
Edison"),  110  Mulberry  Street, 
Brockton,  Massachusetts  02403,  an 
electric  public-utility  subsidiary 
company  of  Eastern  Utilities  Associates, 
a  registered  holding  company,  and 
Montaup  Electric  Company 
("Montaup"),  P.O.  Box  2333,  Boston, 
Massachsuetts  02107,  an  electric  public- 
utility  subsidiary'  company  of  Eastern 
Edison,  have  filed  a  post-effective 
amendment  to  their  declaration  under 
sections  6(a),  7,  12(c)  and  (d^of  the  Act 
and  rules  42  and  43  thereunder. 

By  order  dated  September  19. 1991 
(HCj\R  No.  25379),  the  Commission 
authorized  Eastern  Edison  to  acquire 
and  retire  up  to  an  aggregate  amount  of 
$50  million  of  any  combination  of 
classes  or  series  of  its  outstanding  long- 
term  debt  or  preferred  stock,  from  time 
to  time  through  December  31, 1993. 

Eastern  Edison  now  proposes  to 
acquire  and  retire,  in  one  or  more 
transactions,  up  to  an  aggregate  amount 
of  $100  million  of  any  combination  of 
classes  or  series  of  its  outstanding  long- 
term  debt  or  preferred  stock,  from  time 
to  time  through  December  31, 1995. 
Eastern  Edison  may  repurchase  its 
outstanding  securities  by:  (i)  Purchases 
on  the  open  market;  (ii)  purchases  in 
privately  negotiated  transactions;  (iii) 
acquisitions  pursuant  to  cash  tender 
offers  to  the  then  current  holders  of 
certain  of  Eastern  Edison's  securities; 
and  (iv)  in  the  case  of  outstanding 
preferred  stock,  pursuant  to  the  sinking 
fund  and  optional  redemption 
provisions  included  in  the  terms  of  such 
preferred  stock.  Depending  upon  the 
timing  of  such  transactions.  Eastern 
Edison  could  pay  a  premium  over  par 
value  or  pay  less  than  jjar  value  to 
acquire  sudi  securities.  Any  premiums 
paid  for  such  open  market  purchases 
will  be  equal  to  the  difference  between 
the  par  value  of  the  security  purchased 
and  the  market  price  of  the  security  at 


the  time  of  purchase.  However,  if  the 
securities  are  acquired  by  means  of 
tender  offers  or  privately  negotiated 
transactions.  Eastern  Edison  may  offer 
to  acquire  specified  amounts  of  a 
pariicular  class  or  series  or  an  entire 
class  or  series  of  such  securities  at  a 
premium  necessary  to  entice  the  holders 
to  tender  such  securities. 

Eastern  Edison  proposes  to  finance 
such  acquisitions  through  one  or  any 
combination  of  the  following  methods: 
(i)  Available  cash;  (ii)  existing  bank 
lines  of  credit  for  short-term  borrowings, 
(iii)  the  proceeds  from  new  issuances  of 
long-term  debt  securities;  (iv)  the 
proceeds  from  the  issuance  of  New 
Preferred  Stock  (as  defined  below);  and/ 
or  (v)  the  proceeds  from  the  redemption 
by  Montaup  of  its  common  stock  or 
debentures  held  by  Eastern  Edison. 
Eastern  Edison  expects  that  funds  for 
the  repayment  of  its  short-term 
borrowings  will  be  provided  by 
internally  generated  cash  or  by  sales  of 
long-term  securities. 

Montaup  prop>oses  to  acquire  and 
retire  up  to  an  aggregate  amount  of  $50 
milUon  of  its  outstanding  common  stock 
from  Eastern  Edison  from  time  to  time 
through  December  31, 1995,  for  the 
purchase  price  of  $100  (par  value)  per 
share.  Montaup  currently  has 
outstanding  753,500  shares  of  common 
stock,  par  value  $100,  ell  of  which  is 
owned  by  Eastern  Edison.  Montaup 
proposes  to  finance  such  acquisitions 
through  the  use  of  available  cash  and 
existing  bank  lines  of  credit  for  short- 
term  borrowings.  Montaup  expects  that 
funds  for  the  repayment  of  its  short-term 
borrowings  will  be  provided  by 
internally  generated  cash. 

Eastern  Edison  also  intends  to  issue  a 
new  class  or  classes  of  preferred  stock 
in  an  amount  not  in  excess  of  $40 
million  ("New  Preferred  Stock")  under 
rule  52.  The  terms  of  the  New  Preferred 
Stock  may  include  sinking  fund 
provisions  and/or  optional  redemption 
provisions  depending  on  market 
conditions  at  the  time  of  issuance. 
Eastern  Edison  proposes  to  amend  and 
restate  its  Articles  of  Organiza'iion  to 
include  such  pro\asions  in  the  terms  of 
the  New  Preferred  Stock.  As  sole  holder 
of  all  issued  and  outstanding  shares  of 
the  common  stock  of  Eastern  Edison,  the 
directors  of  Eastern  UtiUties  Associates, 
a  Massachusetts  voluntar)-  association, 
will  execute  a  written  consent  to  so 
amend  and  restate  Eastern  Edison's 
Articles  of  Organization.  No  further 
shareholder  solicitation  or  proxy  will  be 
required. 

Eastern  Edison  also  intends  to  acquire 
or  redeem  the  New  Preferred  Stock  after 
issuance  until  maturity  in  accordance 
with  such  terms.  Such  acquisitions  or 
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redemptions  may  occur  through:  (i) 
P'.-rrhases  on  the  open  market;  fii) 
p_:t-.hases  m  privately  negotiated 
transactions,  or  (lii)  acquisitions 
pursuant  to  cash  tender  offers  to  the 
then  current  holders  of  the  New 
Preferred  Stock,  in  order  to  fulfill  the 
requirements  of  such  terms. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
deleaated  authoritv. 

.Mar^arTf  H  Vl.:Farlar!d, 

Deputy  Secretary. 

iFR  Doc  qa-lfifi?^  Filed  7-13-93;  8:45  ami 
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SUMMARY:  Tte  FHWA  announces  the 
o:)portur.:ty  for  the  submission  of  grant 
applications  from  organizations  within 
the  iOint  labor-management  trust  fund 
CQrr.rr.'js.-Ay  for  a  study  entitled  "Work 
Zone  Labor  Iny-irf  Evaluation."  The 
ob  e<n:ve  of  the  study  is  to  develop  a 
corr.preher.sive  understanding  of  the 
magTiitiide  of  work-related  injuries  and 
fatalities  among  construction  laborers 
employed  on  highway  projects. 
DATES:  Applications  must  be  received 
en  or  before  August  13,  1993. 
ADDRESSES:  Applications  must  be 
submitted  to  the  Office  of  Contracts  and 
Procdrement  (HCP-31),  Federai 
Highway  .administration,  room  4410, 
400  Seventh  Street,  SW..  Washington, 
DC  20590,  Attention:  Jodi  Condes.  All 
applications  m-jst  reference  Solicitation 
No.  DTFH61-9  3-X-00024, 
FOB  FURTHER  INFORMATION  CONTACT:  Jodi 
Condes,  OtTice  of  Contracts  a::d 
Procure.-T^ent,  at  (202;  366-6991,  or 
Vivian  Fhilbm,  Office  of  Chief  Counsel, 
at  (202!  366-1393.  Ofnce  hours  are  8 
am  to  430  pm,  e.t..  .Monday  through 
Fr.day,  except  legal  Federal  holidays. 

8UPPUMENTARY  INFORMATION: 

Background  and  Objectives 

The  FHW.A  announces  that  it  will 
accept  applications  for  a  grant  in  the 
amount  of  $1,000,000  for  a  study  of 
injuries  and  fatalibes  among 
construction  workers  employed  on 
highway  projects,  The  purpose  of  this 
study  IS  to  develop  a  comprehensive 
understandmg  of  the  magnitude  of 


work-related  injuries  and  fataUties 
among  construction  laborers  on 
highway  projects,  the  causes  of  such 
injuries  and  fatalities,  and  applied 
intervention  mechanisms  to  reduce  such 
injuries  and  fatahties.  The  Congress  has 
indicated  that  funds  appropriated  for 
the  Department  of  Transportation  be 
used  for  such  a  study.  See  H.R.  Conf. 
Rep.  No.  924, 102d  Cong.,  2d  Sess.  at  34 
(1992);  see  also  H.R.  Rep.  No.  639, 102d 
Cong..  2d  Sess.,  at  86  (1992);  S.  Rep.  No. 
351.  102d  Cong..  2d  Sess.,  at  97  (1992). 

The  FHWA  intends  to  award  this 
grant  to  a  joint  labor-management  trust 
fund  with  the  ability  to  demonstrate:  (1) 
Experience  in  conducting  occupational 
injury  and  fatality  research  programs; 
(2)  knowledge  of  the  existing  State  and 
national  surveillance  systems  that  fack 
traffic-related  occupational  injunes  and 
fatahties  occurring  in  street  and 
highway  wo»k  zones;  and  (3)  access  to 
street  and  highway  construction 
laborers. 

Applu  ation  Pncpdure 

Organizations  applying  for  this  grant 
should  submit  one  original  and  five 
copies  of  their  application  package  to: 
Office  of  Contracts  and  Procurement 
(HCP-31),  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  room  4410,  Washington.  DC. 
20590,  Attention:  Jodi  Condes.  Only 
complete  application  packages  received 
on  or  before  30  calendar  days  after  the 
publication  date  of  this  notice  will  be 
considered.  All  applicants  will  be 
notified  of  FHWA  decisions  on 
proposals. 

Application  (xintenfs 

The  apphcation  package  shall  be 
submitted  with  0MB  Standard  Form 
424  (Rev.  2-88,  including  424A  and 
424B),  complete  with  required 
information  and  certified  assurances 
included.  AppUcants  may  req'-est 
copies  of  these  Forms  by  sending  a 
written  request  by  mail  or  facsimile  to 
the  attention  of  Jodi  Condes  at  the  above 
address  (FAX  No.  (202)  366-3705). 
While  the  Form  424A  deals  with  budget 
information  and  Form  424B  identifies 
budget  categories,  the  available  space 
does  not  permit  a  level  of  detail 
sufficient  for  meaningful  evaluation  of 
proposed  costs.  Applicants  shall 
therefore  include  a  supplemental  sheet 
that  presents  a  fully  detailed  breakdown 
of  the  proposed  direct,  indirect,  and 
administrative  costs,  as  well  as  any 
costs  that  the  apphcant  may  propose  to 
contribute  in  support  of  this  effort. 

In  addition,  the  apphcation  package 
shall  include  a  research  proiect 
statement  addressing  the  following: 


1  .^  technical  discussion  of  the 
research  to  be  conducted,  including  (a) 
a  statement  of  research  objective  or 
hypothesis,  fb)  a  description  of  the 
proposed  research  method  and 
procedures,  (c)  a  plan  for  data  collection 
and  analysis  and  for  the  submission  of 
quarterly  and  final  reports,  and  (d)  a 
discussion  of  preliminary  intervention 
mechanisms  that  may  be  considered  in 
the  study; 

2.  A  schedule  for  the  conduct  of  the 
research; 

3.  A  staffing  plan,  including  the 
qualifications  and  experience  of 
personnel  proposed  to  conduct  the 
research; 

4.  A  listing  of  known  data  sources 
available  to  supply  the  required 
research  da'a  on  work  zone  injuries  and 
fatalities  for  construction  workers 
employed  on  highway  projects; 

5.  A  summary  of  previous  studies  and 
findings  in  this  area; 

6.  Examples  of  applicant's 
information  processing  and  report 
capabilities,  and 

7.  Identification  of  any  other 
resources  or  facilities  required  to 
conduct  the  work. 

Application  Review  Process  and 
Critena 

Initially,  all  applications  will  be 

reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  he  evaluated 
by  a  Technical  Evaluation  Committee. 
Gra.^t  proposals  will  be  rated  in 
accordance  w1ih  the  following  technical 
evaluation  criteria,  listed  in  descending 
order  of  importance  (except  that  1  and 
2  are  poual  in  importance): 

1.  Adequacy  oi  technical  discussion 
and  schedule  to  collect  and  analyze 
work  zone  injury  data; 

2.  Quahfirations  and  experience  of 
the  technical  staff  to  conduct  the 
research. 

3.  Demonstrated  knowledge  of  data 
sources  and  previous  studies  which  can 
be  used  as  the  data  base  for  the  research; 
and 

4.  Preliminary-  inten-ention 
mechanisms  that  may  be  considered  to 
reduce  worker  injuries  and  fatalities. 

Terms  and  Conditions  of  the  Award 

1.  The  grantee  shall  produce  a 
research  paper  suitable  for  publication 
in  a  national  journal.  Ten  copies  of  each 
study  research  paper  shall  be  provided 
to  the  FHWA  pnor  to  the  oral 
presentation. 

2.  Upon  invitation,  the  paper  will  be 
presented  orally  by  the  Principal 


Authority:  2 

Issued  on  ]u 
Rodney  E.  Slal 
Adinimstrator. 
(FR  Doc.  93-lf 
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Investigator  at  the  Turner  r  ciirb-iriks 
Highway  Research  Center  in  McLean, 
Virginia,  or  at  the  annual  meeting  of  the 
Transportation  Research  Board  held 
each  January  in  Washington,  DC.  The 
date  and  location  of  the  oral 
presentation  will  be  coordinated 
between  the  grantee  and  FH\VA. 

Authority:  23  U.S.C.  315;  49  CFR  1.48 

Issued  on  July  7, 1993. 
Rodney  E.  Slater, 
Admtnistrator. 
(FR  Doc.  93-16616  Filed  7-13-93;  8;45aml 
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Federal  Transit  Administration 

T'-g-'s^e''  o<  Ppde'stiy  Asssted  La^d  c 
FaciHty;  Lane  Transit  Distrtct,  Eugene, 
OR 

AGtscv:  Federal  Transit  Administration. 

ACTION:  Notice  of  intent  to  transfer 
Federally  assisted  land  or  facility. 

SUMMARY:  The  Federal  Transit  Act,  as 
a.T.enaed  (FT  Act),  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if, 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly,  FTA  is 
issuing  this  Notice  to  advise  Federal 
agencies  that  Lane  Transit  District, 
Eugene.  Oregon,  intends  to  transfer  its 
old  maintenance  facility  at  Garfield  and 
\\  est  8th  Streets.  The  facility  has  been 
abandoned  and  declared  surplus. 
EFFECTIVE  DATE:  Any  Federal  agency 
..-.♦.erested  in  acquiring  the  land  or 
faciUty  must  notify  the  FTA,  Region  10 
office,  of  its  interest,  by  August  13, 
1993. 

ADDRESSES:  Interested  parties  should 
.iu'uty  the  Regional  Office  by  writing 
FTA  Region  10,  915  Second  Avenue, 
room  3142,  Seattle,  Washington  98174- 
1002. 

FOR  FURTHER  iNFORMA'iON  CONTACT: 
Shelly  Brown,  Regional  Lounsei,  at 
(206)  220-7954.  or  Frank  Kelly.  Office 
of  Grants  Management,  at  (202)  366- 
1647. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  ccpital  assets.  Specifically,  if 
a  recipient  of  FT.^  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  part,  with  such 


assistance  are  no  longer  needed  for  the 
purposes  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  public 
body  to  be  used  for  any  public  purpose 
wdth  no  further  obligation  to  the  Federal 
Government. 

SfH  tKjn  12(k)(2j  I>i''rTiTi:nalion8 

The  provision  also  provides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use,  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  public  use  for  not  less  than  5 
years  after  the  date  of  the  transfer; 

(B)  There  are  no  purposes  eligible  for 
assistance  under  the  FT  Act  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  outweighs  the  Federal 
Government  interest  in  liquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors;  and 

(D)  In  any  case  in  which  the  asset  is 
a  facility  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 

Federal  Inlpn»^t  in  Arq^n'ring  Land  or 

Facilit) 

This  document  implements  the 
requirements  of  section  12(k)(2)(D). 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  described  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  faciUty, 
FTA  will  make  certain  that  the  other 
requirements  specified  in  section 
12(k)(2)(A)  through  (C)  are  met  before 
permitting  the  asset  to  be  transferred. 

.Aciiiitinndl  Description  of  I  and  or 
Facility 

The  property,  located  at  Garfield  and 
West  8th  Streets  in  Eugene,  Oregon, 
consists  of  two  parcels,  1.3  acres  and  2.7 
acres,  bisected  by  a  public  street,  and 
six  buildings  ranging  in  age  from  15  to 
25  years,  which  were  used  for  bus  repair 
and  administrative  offices. 

Issued  on:  )uly8, 1993. 
Terry  L.  Ebersole. 

Regional  Administrator. 

(FR  Doc.  93-16618  Filed  7-13-93;  8:45  am] 
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Facility:  Massaciusetts  Bsy 
Transportation  AutHc'ty.  Ca'r.c^.dge 
MA 

AGENCY:  Federal  Transit  Administration 
(DOT). 


AC'iON:  Notice  of  intent  to  transfer 
Federally  assisted  land  or  facility. 

SUMMARY:  The  Federal  Transit  Act.  as 
amended  (FT  Act),  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  wth  no  further 
obligation  to  the  Federal  Government  if. 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly.  FTA  is 
issuing  this  Notice  to  advise  Federal 
agencies  that  the  Massachusetts  Bay 
Transportation  Authority  (MBTA) 
intends  to  transfer  14.500  square  feet  of 
land  at  1713  Massachusetts  Avenue  in 
the  Qty  of  Cambridge.  Massachusetts. 
EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facility  must  notify  the  FTA  Region  1 
Office  of  its  interest  by  August  13. 1993. 
ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing 
Federal  Transit  Administration.  55 
Broadway.  Cambridge.  Massachusetts 

fOP  f  ...R"-.IR  'SFCRMA":ON  CONTACT: 

Richard  N.  Coie.  Office  of  Program 
Oversight.  Region  1.  at  617/494-2395  or 
Frank  Kelly,  Office  of  Grants 
Management  at  202/366-1647. 

SLiPP   FMF'.'iP'^  INFORMATION: 
Background 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  capital  assets  Specifically,  if 
a  recipient  of  FTA  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  part,  with  such 
assistance  are  no  longer  needed  for  the 
purpose  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  public 
body  to  be  used  for  any  pubhc  purpose 
with  no  further  obligation  to  the  Federal 
Government. 

Section  12(k)(2)  Determinations 

The  provisions  also  pro\-ides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use.  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  public  use  for  not  less  than  5 
years  after  the  date  of  the  transfer; 

(B)  There  are  no  purposes  eligible  for 
assistance  under  the  FT  Act  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  outweighs  the  Federal 
Government  interest  in  Uquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors;  and 
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PJ  In  any  case  in  which  the  asset  is 
a  facility  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 

Federal  [nter»s(  :n  Arqiiir;n^  I  ,ii-fl  i  r 
Facility 

This  document  implements  the 
"qu  ryraents  of  section  12(k)(2){D). 
ALCordmgly,  FTA  hereby  provides 
notice  of  the  availabiiit)'  of  the  land  or 
facility  further  described  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  00  Federal  agency  's  interested  in 
acquiring  the  existing  land  or  facility, 
FTA  wiii  make  certain  that  the  other 
requirements  in  section  12(k)(2)(A) 
through  (C)  are  met  before  permitting 
the  asset  to  be  trai^sferred. 

Additioaal  Descriptioa  of  La.<id  or 

Approximately  14. 500  square  feet  of 
land  located  at  1713  Massachusetts 
Avenue,  Cambridge,  Massachusetts, 
with  frontage  on  Massachusetts  Avenue 
and  Garfield  Street.  The  NfSTA  will 
retain  a  surface  and  subsurfere 
easement  for  the  vent  shaft  that 
occupies  a  portion  of  the  property.  The 
vent  shaft  is  surrounded  by  a  25  foot 
wide  "no  build"  restriction. 

Issued  on;  July  8. 1993. 
Ridurd  H.  Doyle, 

Regional  Administrator. 

[FR  Doc  93-16619  Filed  7-13-93;  8:45  am] 
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Date:  July  7, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  La  AT  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Trea.'-j;;,   Raom  317l'Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  S«^r.ice 

OSfB  Surr.h'-r  1515-0163. 

Form  .^'L'.T;^f'.'  N'ne. 
Type  of  Bpvl''\^■■  Extension. 


Tj/ie.  Country  of  Ong.r:  Nfarkmg 
Requirements  for  Containers  or  Holders 

Description:  Holders  or  cnntair.ers 
imported  into  the  United  States 
destined  for  an  ultimate  purchaser  must 
be  marked  with  the  English  name  of  the 
coimtry  of  origin  at  the  time  of  the 
importation  into  Customs  territory. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250 

Estimated  Burden  Hours  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  41 
hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OjVIS  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Mfjnagwment 
and  Budget,  room  3001,  New  Executive 
Office  Buildir.!?,  Washington,  DC  20503. 
LoislLHoiUi.'i 

DepoTtwentaj  Reports.  Management  Officer. 
IFR  Doc  93-16649  Filed  7-13-93;  8:45  ami 
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^cSiOTia  Broker 
3  A'-ain 


AGENCY:  u.i>.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  6, 1993,  the  Secretary  of  the 
Treasury,  pursuant  to  section  641,  Tariff 
Act  of  1930,  as  amended,  (19  U.S.C. 
1641),  and  §  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74),  ordered  the  revocation  of  the 
license  (11178)  issued  to  Laurel  B.  Arain 
in  the  New  York  Customs  District  to 
conduct  Customs  business. 

Dated:  July  9. 1993. 
Philip  Vfettger, 

Director,  Office  of  Trade  Operations. 

[FR  Doc.  93-16664  Filed  7-13-93;  8:45  ami 
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Senienc  -^  G^^deUres  fcr  United 

AG£NCY:  United  States  Sentencing 
Commission. 


UMI 


ACnON:  Notice  of  priority  areas  for 
Commission  study.  Request  for  public 

romment. 

SiJMMARV:  .As  pert  of  its  continuing 
anaivsis  of  the  oper.ition  of  the 
ser.s-n^  ir^;  gu  deimes.  the  Commission 
previously  has  established  working 
groups  that  are  currently  studying  a 
number  of  topical  areas.  The 
Commission  now  solicits  comment  on 
additional  issues  for  possible  study  as 
detailed  below.  This  comment  is  in 
preparation  for  the  Commission's  1994 
amendment  cycle  which  culminates  in 
the  submission  of  proposed  guideline 
amendments  to  Congress  not  later  than 
May  1,  1994.  While  the  Commission 
welcomes  comment  on  any  aspect  of 
guideline  application,  or  on  any  other 
matter  w^ithin  the  Commission's 
authority,  it  suggests  that  interested 
persons  focus  their  comments  and 
recommendations  on  these  identified 
arees 

DATES:  Public  comment  should  be 
received  as  soon  as  practicable  but  not 
later  than  August  31, 1993,  so  that  it  cari 
be  considered  by  the  Commission  in 
shaping  its  work  during  the  1994 
amendment  cycle. 

ADDRESSES:  S-nd  romment  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE.,  Suite  2-500, 
South  Lobby,  Washington,  D.C.  20002- 
8002.  Attn:  Public  Information 
Specialist. 

FCR  RJRTVER  INFORMATION  COKTACT; 
MiCiirfci  Courlander,  Public  Information 
Specialist,  telephone:  (202)  273-4590. 
=  U  =  t>LEMEM^A-'Y  informatton:  The 
L  riiiea  States  >^p.ie;icir.g  Commission, 
an  independent  commission  in  the 
judicial  branch  of  the  U.S.  Government, 
is  empowered  by  28  U.S.C.  994(3)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts.  The  statute  further  directs  the 
Commission  to  review  and  revise 
promulgated  guidelines  periodically 
and  authorizes  it  to  submit  guideline 
amendments  to  the  Congress  not  later 
than  the  first  day  of  May  each  year.  See 
28  use.  994(o).  (p). 

As  in  previous  years,  by  this 
announcement  the  Commission  begins 
the  amendment  cycle  by  soliciting 
formal  and  informal  comment  regarding 
certain  areas  upon  which  the 
Commission  expects  to  concentjate  its 
attention  during  the  coming  year  This 
notice  provides  interested  persons  with 
an  early  opportunity  to  inform  the 
Commission  of  legal,  operational,  or 
pohcy  concerTiS  within  the  identified 
areas  relating  to  the  guidelines  and  to 
suggest  specific  solutions  and 
alternative  approaches  In  late  19Uj  or 


Federal  Register 


Wpdr:.^ 


'^7  Ml, 


early  1994,  the  Commission  will  publish 
in  the  Federal  Register  a  formal  notice 
of  proposed  amendments  and 
amendment  issues  and  will  invite 
comment  on  those  proposals. 

The  Commission  has  previously 
established  working  groups  currently 
engaged  in  studying  the  following 
topical  areas:  (1)  Computer  fraud 
offenses;  (2)  public  corruption  offenses; 
(3)  substantial  assistance  (i.e., 
departures  below  the  guideline  range 
and/or  post-sentence  reductions  based 
on  defendants'  substantial  assistance  in 
the  investigation  of  other  crimes);  (4) 
food  and  drug  offenses;  (5)  penalties  for 
crack  offenses  (focusing  on  the 
mandatory  minimum  penalties  that 
equate  crack  cocaine  to  a  quantity  of 
powder  cocaine  100  limes  as  great);  (6) 
departures,  generally  (comprehensively 
examining  bases  for  departure  from  the 
guideimes  other  than  substantial 
assistance),  and  (7)  environmental 
offenses  involving  organizations. 

In  addition  to  these  areas  of 
conLir.uir.E  stidv,  the  Commission  has 
n-v':r.;"a.-.:v  identified  and  solicits 


input  on  the  following  areas  of  focus  in 
the  1993-94  amendment  cycle:  (1) 
Guidelines  for  drug  offenses;  (2) 
geriatric  offenders  in  the  federal  system; 
(3)  general  review  of  the  guidelines' 
approach  to  assessing  the  relative 
seriousness  of  an  offender's  prior 
criminal  record;  (4)  the  career  offender 
guidelines  (examining  the  interaction  of 
the  Chapter  Four  criminal  history  rules 
and  the  career  offender  provision  to 
ensure  that  appropriate  individuals  are 
receiving  enhanced  penalties);  (5) 
multiple  count  grouping  rules;  (6) 
strategies  for  addressing  prison 
population  concerns  consistent  with  the 
need  for  miaintaining  rational,  effective 
sentencing  policies;  (7)  selective 
incapacitation  issues;  (8)  guideline 
simplification;  and  (9)  sentencing 
procedures.  Study  of  some  of  these 
topics,  if  definitively  identified  by  the 
Commission  as  priorities,  necessarily 
may  extend  into  the  1994-95 
amendment  cycle  because  of  competing 
demands  on  limited  staff  resources  and 
the  scope  of  the  issues  to  be  examined. 


As  in  past  amendment  cycles,  the 
Commission  intends  to  use 
interdisciplinary  staff  working  groups 
consisting  of  representatives  from  its 
legal,  research,  and  training'technical 
assistance  units  to  address  some  of  the 
designated  priority  issues.  These 
Commission  staff  working  groups,  in 
turn,  will  draw  upon  the  expertise  of 
other  individuals  and  groups  in  the 
criminal  justice  system  to  aid  their 
work.  Their  objectives  will  be  to 
examine  topical  areas  comprehensively 
and  to  report  to  the  Commission  any 
needs  for  training  emphasis,  additional 
research,  legislative  initiatives, 
guideline  amendments,  or  other  action 
as  appropriate. 

The  Commission  welcomes  comment 
about  the  aforementioned  identified 
issues  as  well  as  any  other  aspect  of 
guideline  application  or  about  the 
implementation  of  the  Sentencing 
Refo—  *"- 
Willis.m  u   Wilkin*,  Jr.. 
Chainnan. 

—■=  n       -"   •■'f.44  Filed  7-13-93;  8:45  am] 
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U.S.  CONSUMER  PROOu'C'T  SArE"^ 
COMMISSIO*. 

TiME  A.sD  DA '5:  10:00  a.m..  Wednesday. 

LOCATION:  Room  556.  Westwood 
T    \»rs,  5401  Westbard  Avenue, 

cj^.^^t.-)a  Marj'land. 

STA-.s    Dpen  to  the  Public. 

T.":e  s"  tiff  will  brief  fh«  Commission  on 
issues  related  to  Itte    .  mmission's 
b,;-^"?  hr  fiscal  year  1995. 

For  a  recorded  messasp  .ontaining  the 
Litest  agenda  infor.T,3  ;,.ri,  call  (301) 
504-0709. 

CONTACT  PERSON  FO»  »r>0'^ONAl 

iNFORMA'tosi:  Sz^>[zcz  J.  B-::^.  U::ic8of 
•he  Se<::«'ar.    '-.   :  Westbard  Ave., 
.^"  r  rtsfia   VfD  ,:Ui07  (301)  504-0800. 

Datf"   ■  .  .  '   1993. 
Sheldon  D  Butts, 
i)epu  'V  S*>(.  ,-»■■;.-, 

^ FR  Ds  .i,   Q  i  - 1  ■S '40  -lied  7-9-93;  4;27  pm| 
BILUNG  CODE  OSi-0-  M 
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COMMISSION 

T.ME  AND  DATE;  Thursday,  July  15, 1993. 

10CAT)0.\  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda.  Maryland. 

STATUS:  Closed  to  the  Public. 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters.  . 

For  a  recorded  message  cdntaining  the 
latest  agenda  information,  call  (301) 
504-0709. 

C  0  V^  A  C  -  - 1  ■■-  ■:  C  ■  ■  t  -  ■  -    t,  DOmON  AL 

>N--coMii'CN.  _..^._...  J.  Butts,  Office  of 
the  Secretary.  5401  Westbard  Ave., 
Bethesda.  MD  20207  (301)  504-0800. 
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Dated:  July  7.  1993. 
SheldoD  O.  ButU, 

Dep  u  ty  Secretary. 
FR  Doc  93-16741  Filed  7-^-93;  4:27  pm) 

SiUMa  COM  «3SS-01-4I 

FARM  CREOfT  ADMINJSTnAT'ON 
Farm  Credit  AdminislrcUuii  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  Farm  Credit 
System  "•■■''^ing  Association. 
DATE  an:.  ^  ME:  The  special  meeting  of 
the  Board  concerning  the  F  [tt.  Cr^i:' 
System  Building  Association  wui  be 
held  at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  its  10:00  a.m. 
special  meeting. 

FOR  FURTHER  INFORMAT  ON  CON 'ACT: 
Curtis  M.  Anderson,  S"^.-vU.r\  'i  the 
Farm  Credit  Administration  Board 
f7ml  HHV^003.  TDD  (703)  883-4444 
ACC^ESS:  Farm  Credit  Adminislrinor., 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22in2-S0Qn 

^i'^poic'-ft;*"'*?!  <  ;NroRMATiON:  Th]s 
meeting  of  the  Board  will  be  opei:  *o  the 
public  (limited  space  available].  The 
matters  to  be  considered  at  the  meeting 
are: 

Open  Session 

A.  Reports 

1.  Farm  Credit  System  Building  Association 
Quarterly  Report 

B.  New  Business 
1.  Other 

a.  PGA  Board  Approval  of  the  Independent 
Accountant. 

b.  Preliminary  1994  Farm  Credit  System 
Building  Association  Budget  Estimate. 

Dated:  July  10. 1993. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  93-16828  Filed  7-12-93;  2:16  pm] 

WLUKQ  CO0€  S706-»1-^ 

FARM  CREOrr  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 


SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AN.D  TtMc.  The  special  meeting  of 
the  Board  \v;ii  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  July  15.  1993,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 

F0«  FURTHER  I'.FCRMATiON  CG'.TiOT: 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883-4003,  TDD  (703)  88."  44  44 

ADDRESS:  Fd":r.  Crf':'.:'.  A'trrvn:  ■-'rrjfion, 

1501  ra::ri  Q-:::t  Drvp,  Mru-.-i:;. 
Virginia  2i i^C  S;  9v; 

SUPPLEMENTARY  (NFORMATJON:  Pd.-S  of 

tr..S  IT;  r*  ^  ^ ':.""' ^!  of  tr~*^  Br'3r'i  W'":!'  h*-^  r.^,  r^ 
t'':  T.e  p,.!'!.;,     :,'.^,. '''■:'.  spTu  f  c'-n....ri  t-j, 
ar.ii  par-h  'if  t'!:'?  r::-et:-:x  w.A  be  closed 
to  the  pubhc.  The  maf"'^  *j  be 
considered  at  the  meet  ng  i.-.»: 

Op??R  Se«.su;n 

A.  Approval  of  Minutes 

B  Repor.'. 

1 .  Collateral  Evaluation 

C.  New  Business 

1.  Regulations 

a.  Lending  Limits  (Loan  Policies  and 
Operations)  (Plnal) 

b.  Termination  of  L-ai^^r^  Associations  and 
Banks  (Organization)  (Resolicitation). 

c  Standards  of  Conduct  (Personnel 
Administration)  (Proposed), 

2.  Other 

a.  Policy  Statement  on  Scope  of 
Examination. 

QoSi'Ml  Sf  *;s!,);i  ■ 

A.  New  Business 
1.  Enforcement  Actions 
Dated:  July  12,  1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc  93-16829  Filed  7-12-93;  2:16  pm] 

BiLUNG  CODE  S705-C1-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
putiished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  cc'rectoos  are 
issued  as  signed  documents  and  appear  in 
the  apcopnafe  document  categories 
eisewhe'-e  in  thfi  issue. 


TNtVIRONMESTAL  PR    '    C^ON 
AGENCY 

40  CFR  Ch.  I 

[4653-8] 

K'----  '  =  5:  Hegu:ato'v  NsqctiHtic- 

Z    ".  ~  T'     "  e  i- 

Correction 

FR  Doc.  93-12370  was  published  on 
page  30049  in  the  issue  of  Tuesday.  May 
25, 1993.  This  document  was  a  renewal 
of  the  Hazardous  Waste  Regulatory 
Negotiation  Committee.  It  was 


published  in  the  Notices  section  of  the 
Federal  Register,  It  should  have 
appeared  in  the  Proposed  Rules  section. 


B)UiNO  CODE  150$-01-0 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2606,  2622,  and  2623 

[RIN  1212-AA40] 
Miscellaneci  i  i.  -tndmenta 
Correction 

In  rule  document  93-15431  beginning 
on  page  35377  in  the  issue  of  Thursday, 
July  1, 1993  make  the  following 
corrections: 

§2606.1    [Corrected) 

1.  On  page  35383.  in  the  third 
column,  in  §  2606.irb)(3){i),  in  the  third 
line,  "and"  should  read  "or". 

2.  On  page  38384,  in  the  first  column, 
in  §  2606.1(b)(9).  in  the  third  line,  "or 


section  section"  should  read  "or 
section". 

§2622 J    [Corrected] 

3.  On  page  35387.  in  the  third 
column,  in  the  second  paragraph,  in  the 
fourth  line  from  the  bottom, 
"collection"  should  read  'controlled". 

§2622.6    [Corrected] 

4.  On  page  35389,  in  the  second 
column,  in  §  2622.6(a),  m  the  first  line, 
"contribution"  should  read 
"contributing". 

5.  On  the  same  page,  in  the  third 
column,  in  §  2622.6(c),  in  the  fourth  line 
from  the  bottom,  "remove"  should  read 
"removed". 

§2623.5    [Corrected] 

6.  On  page  35392,  in  amendatory 
instruction  75.,  "(3)"  should  read  '(e)". 

7.  On  the  same  page,  in  the  third 
column,  in  the  fourth  hill  paragraph,  in 
the  fifth  line.  "($2,353.27x0.49)"  should 
read  "($2.352.27x0.49) '. 

BOJJNa  COOE  1!i»«1-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  414 

[BPD-770-P] 

RIN0938-AG22  I 

Medicare  Program;  Revisions  to 
Payment  Policies  Under  the  Physician 
Fee  Sctiedule 

agem:y:  HBa'.±  Care  Financing 

AdT.ir.istraticn  (HCFA).  HHS. 
ACTION:  Prop'-sed  r;le 

SUMMARY:  This  proposed  rule  discusses 
changes  to  cie  refinement  process  used 
to  establish  physician  work  relative 
V3!ue  ur.i's  and  payment  for  specific 
physician  services  and  supplies.  Since 
we  established  the  physician  fee 
schedule  on  January  1.  1992,  our 
experient»  indicates  that  some  of  our 
policies  may  need  to  be  reconsidered. 
This  proposed  rule  solicits  public 
comments  on  specific  proposed  policy 
rJiang«s. 

DATES:  We  will  consider  wTitten 
comments  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  September  13, 
1993 

AOOftESSES;  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address  Health  Care  Financing 
Administration,  Department  of  Health 
and  Humian  Services,  Attention:  BPI>- 
'7Q-P.  Box  26688,  Baltimore.  MD 
21207 

If  you  pref-T.  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  30&-G,  Hubert  H.  Hamphrey 

Building,  200  Independence  Avenue. 

SW  .  Washmgton.  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Secruntv  Boulevard,  Baltimore, 

NtD2120". 

Due  to  staffinij  and  resource 
limitations  we  cannot  accept  facsimile 
(F,\X)  transmission.  In  commenting, 
please  refer  to  file  code  BPI>-770-P. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  m  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW,, 
Washington,  IX;,  on  Monday  through 
Friday  of  each  week  from  830  a.m.  to 
5  p  m'  (phone  {202i  690-7390) 

Copies  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
vour  request  to.  New  Orders, 


Superintendent  of  Documents.  P  0  Box 
371954.  Pittsburgh.  FA  15250-7954. 
Specify  Stock  Number  069-001-00057- 
2  and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  5 1 2- 
2250.  The  cost  for  each  paper  copy  is 
$4.50.  In  addition,  the  Federal  Register 
doctiment  may  be  viewed  and 
photocopied  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  cotmtry  that 
receive  the  Federal  Register  You  can 
obtain  the  location  of  the  Federal 
Depository  Libraries  near  you  by  calling 
the  U.S.  Government  Printing  Office  at 
r2n2)  512-1109 

FOB  FURTHER  INFORMATION  CONTACT:  For 

further  information  with  respect  to  the 
ordering  of  copies  of  this  document, 
contact  the  U.S.  Government  Printing 
Office  according  to  the  above 
information.  For  further  information 
concerning  the  content  of  this  notice, 
contact  Anita  Heygster  of  the  Health 
Care  Financing  Administration,  (410) 
966-5714. 

SUPPLEMENTARY  iNfORMATION:  To  aSSist 
r'^-Atjfrs  m  r*  '>•,'■'•:..  liig  Sf;:t;f:ns 
contained  in  this  proposed  rule,  we  are 
providing  the  following  table  of 
contents; 

Table  of  (.(inrentj 

i.  Background 

A.  Legislative  History 

B.  Recent  Federal  Register  Publications 
U.  Specific  Proposals  for  CY  1994 

A.  Physician  Work  Relative  Value  Units 
(RVUs) 

1.  Refinement  Process 

2.  Transplant  Surgeries 

B.  Radiation  Physics  Services 

C  Anesthesia  Services  Furnished  by  Non- 
Anesthes  iologists 

D.  Applying  the  Site-of-Service  Payment 
Di^rential 

1.  Office  or  Other  Outpatient  Consultations 
and  Confirmatory  Consultations 

2.  Nursing  Facility  (NT)  and  Hospital 
Inpatient  Settings 

3.  Ambulatory  Surgical  Center  (ASC) 
Services 

E.  Supplies  Other  than  Drugs 

1.  Urological  Procedures 

2.  Unna  Boots 

F.  Payment  Area  (Locality)  and 
Corresponding  Geographic  Practice  Cost 
Index  (GPa)  Changes 

G.  EvaluaUon  and  Management  Services 

1.  Prolonged  Evaluation  and  MacaRement 
Services  (CPT  Modifier  -21) 

2.  Ventilator  Management  on  the  Same  Day 
as  an  Evaluation  and  Management 
Service 

H.  Payment  for  Standby  Surgical  Team 


i  Clinical  Laboratory  Interpretation 

Services 
]  Pa>-ment  for  Selected  Multiple 

Echocardiography  Procedures 
K,  Pijrciiase  of  Surgical  Palhol:3gy 

Technical  Component  (TO  S"rv;f  es 
L  CPT  Codes  frjr  OccupatiOQai  Therapy 
M  RMJs  for  Senices  Not  Covered  by 

Medican? 
III.  Issues  for  Possible  Change  after  CY  1994 
A  Seventy  Adiustment/Unusual 

CircamstancBS 
B  Global  Surgery 

1  Paym«»nt  for  a  Visit  on  the  Day  of  a 
.Minor  Pnx;edure 

2  Split  Global  Care  (CPT  Modifiers  -54  and 
-551 

."3  Itinerant  Surgeon  Billings 
C  Physical  Medicine  Services 
D  Pav-ment  for  Phvsician  Case 
Management  Services 

IV  Changes  to  the  Regulations 

V  Collection  of  Information  Requirements 

VI  Response  to  Comments 

VII  Regula'ory  Impact  Analysis 

.\  Executive  Order  12291  and  Regulatory 

Flexibility  .^c1 
B  Rural  Hospital  Impact  Statement 

Ln  addition,  because  of  the  many 
agencies  and  terms  to  which  we  refer  by 
acronym  in  this  proposed  rule,  we  are 
listing  those  acronyms  and  their 
corresponding  terms  in  alpihabetical 
order  below: 

AM.\ — American  Medical  Association 
AITA— Amencan  Physical  Therapy 

Association 
ASC — Ambulatory  surgical  center 
C^P— Gjllege  of  American  Pathologists 
CF — Crin  version  factor 
CFR— Codd  of  Federal  Regulations 
CMD — Carrier  medical  director 
CPT— CJurrent  Procedural  Terminology,  4th 
Edition  icGp>'nght6d  by  the  American 
Medical  Association) 
CY — Calendar  year 

GPQ — Geographic  practice  cost  index 
HGF.*i— Health  C-are  Financing 

.\dmin.istration 
HCPCS— HCFA  Common  Procedure  Coding 

System 
HHS— Department  of  Health  and  Human 

Services 
MSA — Metrofwlitaa  statistical  area 
MVPS — Medicare  volume  performance 

standards 
NF—  Nursing  facility 

OBRA— Omnibus  Budget  Reconciliation  Act 
0MB — Office  of  Management  and  Budget 
OT — Occupational  therapist 
PC, — Professional  comp<3nent 
PT — Physical  therapist 
RF A— Regulatory  Flexibihty  Act 
RL'C— lAMA  Specialty  Society]  Relative 

[Value]  Update  Committee 
RVU— Relative  value  unit 
TtD — Technical  component 

L  Background 

A  Legislative  History' 

The  Medicare  program  was 
estabhshed  in  1965  by  the  addition  of 
title  XVm  to  the  Social  Secunty  Aci  (tie 
Act).  The  Social  Security  Amendments 
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of  1965  created  two  insurance  programs: 
Medicare  Part  A  (Hnspctai  Insurance) 
and  Medicare  Part  B  (Supplementar}- 
Medical  Lnsurance),  These  statutory 
provisions  established  the  principles  of 
reasonable  charge  payment  for 
physicians'  services.  Under  the 
reasonable  charge  system  for  physician 
services,  which  remained  in  effect  until 
Januin- 1  i qa?  \f. dicare  payments  for 
physicio.'.s  sf  r .    >  s  were  based  on  the 
nistorical  chart; ►-s  cf  physicians.  This 
led  to  large  payment  variations  among 
types  of  services,  physician  specialties, 
and  geographic  areas. 

In  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA  '89,  Public  Law  101- 
239),  enacted  on  December  19, 1989,  the 
Congress  included  a  physician  payment 
reform  package.  Section  6102  of  OBR,^ 
*89  amended  title  XVni  of  the  Act  by 
adding  a  new  section  1848,  "Payment 
for  Physicians'  Services."  This  section 
contains  three  major  elements:  (1)  A  fee 
schedule  for  the  payment  of  physicians' 
services;  (2)  a  Medicare  volume 
performance  standard  (MVPS)  for  the 
rates  of  increase  in  Medicare 
expenditures  for  physicians'  services; 
and  (3)  limits  on  the  amounts  that 
nonpartidpating  physicians  can  charge 
beneficiaries.  The  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90, 
Public  Im;v  101-508),  enacted  on 
November  5.  1990.  contained  several 
modifications  and  clarifications  to  the 
OBRA  89  provisions  that  established 
the  physician  fee  sfiiedule. 

Section  1848(c){2)(B)(ii)(n)  of  the  Act 
provides  that  adjustments  in  relative 
value  units  [RVUs)  due  to  changes 
resulting  from  a  review  of  those  RVUs 
may  not  cause  total  physician  fee 
schedule  payments  to  differ  by  more 
than  $20  million  from  what  they  would 
have  been  had  the  adjustments  not  been 
made.  If  this  tolerance  is  exceeded,  we 
must  make  adjustments  to  preserve 
budget  neutrality. 

B.  Fecent  Federal  Register  Publications 

We  published  a  final  rule  on 
November  25,  1991.  (56  FR  59502)  to 
implement  section  6102  of  OBRA  '89, 
which  added  section  1848  to  the  Act 

Section  1848  sets  forth  provisions 
governing  Medicare  payment  for 
physicians'  services.  It  established  a  fee 
schedule  for  physicians'  services 
effective  January  1,  1992.  We  published 
a  correction  notice  to  the  November 
1991  final  rule  on  September  15,  1992 
(57  FR  42491)  to  redesignate  the  fee 
schedule  regulations  from  part  415, 
subpart  A,  to  part  414,  subpart  A,  and 
to  reserve  part  415,  subpart  A,  for  futu-p 
use.  Also,  that  document  corrected 
technical  errors. 


In  the  November  1991  final  rule  (56 
FR  59511),  we  stated  our  intention  to 
update  RVUs  for  new  and  revised  codes 
in  the  American  Medical  Association's 
(AMA)  Current  Procedure  Terminology 
(CPT)  through  an  "interim  RVU" 
process  every  year.  Our  first  update  to 
the  RVUs  was  published  on  November 
25, 1992  as  a  fijial  notice  with  a  60-day 
comment  period  (57  FR  55914).  A 
detailed  description  of  the  purpose  of 
that  notice  and  comment  period  appears 
in  section  n.A.l.  of  this  preamble.  A 
correction  notice  for  this  final  notice 
was  published  on  Jime  7, 1993  (58  FR 
31964).  It  corrected  technical  errors  in 
codes. 


11.  Specific  I'Tipcsar-  frrr  (  "',   :  -'c; 

After  a  full  year  of  experience  with 
the  physician  fee  schedule,  we  realize 
that  some  poUcies  may  need  to  be 
reconsidered.  We  are  reviewing  our 
decisions  on  certain  issues  and  are 
soliciting  public  comments.  For  some  of 
these  policy  issues  we  have  no  specific 
proposals  and  wish  to  consider 
comments  before  revising  the  current 
policies. 

The  policies  discussed  in  this 
proposed  rule  would  affect  the  number 
of  RVUs  on  which  payment  for  the 
services  in  question  would  be  based. 
Therefore,  these  changes  would  be 
subject  to  the  $20  million  limitation  on 
annual  adjustments. 

After  we  review  the  comments  and 
determine  the  poUcies  we  will 
implement,  we  will  estimate  the  costs 
and  savings  of  these  policies  and  add 
those  costs  and  savings  to  the  estimated 
costs  associated  with  any  other  changes 
in  RVUs  for  1994,  including  RVU 
changes  necessitated  by  the  1994  CPT 
coding  changes.  We  will  then  determine 
whether  all  the  RVU  changes  in  total 
would  cause  the  amount  of 
expenditures  for  the  year  to  differ  by 
more  than  $20  million  fi-om  the  amount 
of  expenditures  that  would  have  been 
made  if  the  RVU  adjustments  had  not 
been  made. 

A.  Physician  Work  Relative  Value  Units 
(RVUs) 

1.  Refinement  Process 

The  November  1992  final  notice 
announced  the  final  RVUs  for  Medicare 
payment  for  existing  procedure  codes 
under  the  physician  fee  schedule  and 
interim  RVUs  for  new  and  revised 
codes.  The  RVUs  contained  in  the 
notice  apply  to  physician  services 
furnished  beginning  January  1, 1993. 
We  announced  that  we  would  accept 
comments  on  interim  RVUs  for  new  or 
revised  codes  and  for  codes  previously 
designated  as  carrier-priced  codes.  We 


announced  that  we  considered  the 
RVUs  for  the  remaining  codes  to  be  final 
and  not  subject  to  public  comment. 

In  this  section,  we  summarize  the 
refinements  to  the  work  RVUs  that  have 
occxirred  since  publication  of  the 
November  1991  final  rule  on  the 
Medicare  physician  fee  schedule  and 
our  proposed  plans  for  refining  the  work 
RVUs  for  the  1994  fee  schedule. 

a.  Work  RVU  refinements  for  the  J  993 
fee  schedule.  Although  the  RVUs  in  the 
November  1991  rule  were  used  to 
calculate  1992  payment  amoimts,  we 
considered  them  to  be  "initial."  Since 
that  final  rule  implemented  a  major 
reform  for  payment  to  physicians  and 
because  the  initial  RVUs  were  a 
significant  part  of  that  reform,  we 
accepted  comments  on  the  RVUs  for  a 
period  of  120  days.  We  received 
approximately  7,500  comments  on 
approximately  1.000  codes  from  70 
specialty  societies,  beneficiary  advocacy 
groups,  organizations  representing 
private  insurers,  and  private 
individuals. 

Following  a  systematic  compilation  of 
the  comments,  we  convened  panels  of 
physicians  to  assist  us  in  the  review  of 
those  comments.  We  convened  24 
panels  that  consisted  of  127  physicians 
and  practitioners  nominated  by  42 
specialty  societies.  In  addition,  33 
carrier  medical  directors  (CMDs) 
participated  in  the  initial  round  of 
meetings. 

After  we  excluded  pubUc  comments 
that  did  not  provide  sufficient 
information  concerning  the  clinical 
aspects  of  the  work,  we  submitted 
comments  on  approximately  800  codes 
for  evaluation  by  these  panels.  The 
panels  discussed  the  work  involved  in 
each  procedure  under  review  in 
comparison  to  the  work  associated  with 
other  services  on  the  fee  schedule. 
Panelists  were  encouraged  to  make 
comparisons  to  "reference  services" 
whose  work  RVUs  had  not  been 
challenged  in  the  comment  process.  We 
had  assembled  a  set  of  reference 
services  and  asked  specialty  societies  to 
compare  clinical  aspects  of  the  work  of 
services  they  believed  were  incorrectly 
valued  to  the  work  of  one  or  more  of  the 
reference  services.  The  intent  of  this 
process  was  to  captiu^  each 
participant's  independent  judgment 
based  on  the  discussion  and  his  or  her 
clinical  experience.  Following  each 
discussion,  participants  rated  the  work 
for  the  procedure.  Ratings  were 
individual  and  confidential,  and  there 
was  no  attempt  to  achieve  consensus 
among  the  pmnel  members. 

The  ratings  were  then  analyzed  based 
on  a  presumption  that  the  final  rule 
RVUs  were  correct.  To  overcome  this 
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pri'sumptior.  the  inaccuracy  of  the  final 
rule  RVX'  had  to  b^  apparent  to  the 
bread  range  cf  physscians  participating 
in  each  panel  Ratings  of  work  were 
analyzed  for  consistency  among  the  four 
groups  represented  on  each  panel 
(clinicians  representing  the  specialty 
most  identined  with  the  service  in 
question,  physicians  in  related 
specialties,  primary  care  physicians. 
and  CMDsj  In  general  terms,  we  used 
statistical  tests  to  determine  whether 
there  was  enough  agreement  among  the 
four  groups  of  me  panel  and  whether 
the  agreed-upon  RVU  was  significantly 
different  from  the  final  rule  RVU. 

We  did  not  modify  a  final  rule  RVU 
unless  there  was  clear  consensus  for  a 
change.  If  there  was  consensus  for 
change,  but  the  four  groups  did  not 
agree  on  the  new  RVU,  we  eliminated 
the  outher  group  and  looked  for 
agreement  among  the  three  remaining 
groups  as  the  basis  for  a  new  RVU. 
Our  decision  to  convene  multi- 
specialty  panels  of  physicians  and  to 
apply  the  statistical  tests  described 
aoove  was  based  on  our  need  to  balance 
the  interests  of  those  who  commented 
on  the  work  RVUs  against  the  budgetary 
and  redistnbutive  effects  that  would 
have  occtirred  if  we  had  accepted 
extensive  increases  in  work  RVUs  across 
a  broad  range  of  services.  On  the  one 
hand,  we  believed  that  many  of  the 
commenters  correctly  identified  services 
and  procedures  whose  work  RVUs  were 
not  properly  valued  when  compared 
with  other  ser\'ices  and  procedures  en 
the  fee  schedule.  On  the  other  hand,  we 
were  concerned  that  acceptance  of  all 
comments  would  seriously  undermine 
the  original  purpose  of  the  fee  schedule, 
which  was  to  base  payments  on  the 
relative  resource  of  physicians'  services 
as  determined  by  objective  measures  of 
physician  work. 

B.  Establishment  of  interim  work 
RVUs  for  new  and  revised  codes.  In  the 
November  1391  final  rule  for  the  fee 
schedule,  we  set  forth  an  interim  RVU 
process,  based  on  recommendations 
received  from  the  AMA  Specialty 
Society  Relative  Value  Update 
Committee  (RUC).  that  allows  us  to 
quickly  implement  national  RVUs  for 
new  and  re'.'ised  codes. 

The  RUC  was  formed  in  November 
1991  and  grew  out  of  a  series  of 
discussions  between  the  AMA  and  the 
major  national  medical  specialty 
societies.  The  RUC  is  comprised  of  26 
members;  22  are  representatives  of 
major  specialty  societies.  The  remaining 
members  represent  the  AMA,  the 
American  Osteopathic  Association,  and 
the  CPT  Editonal  Panel.  The  work  of  the 
RUC  is  supported  by  an  advisory 
committee  made  up  of  representatives  of 


all  85  specialty  societies  in  the  AMA 
House  of  Delecates. 

The  RUC  suomitted  recommended 
work  RVUs  for  approximately  250  new 
or  revised  codes  that  were  published  in 
the  1993  CPT.  The  RUC  used  a  small 
group  survey  method  to  produce  work 
RVUs  that  were  voted  on  by  the  RUC, 
with  a  two-thirds  vote  required  for 
acceptance. 

The  recommendations  of  the  RUC 
were  submitted  to  HCFA  in  July  l'^92 
and  were  reviewed  by  panels  of  CMDs 
and  HCFA  staff.  These  panels  wrf. 
asked  to  review  the  recommended  work 
RVUs  by  comparing  them  to  the  HCFA 
reference  set  or  other  comparable 
services  on  the  fee  schedule  for  wrhich 
work  RVUs  had  been  establishfwi 
previously,  or  both  of  these  criteria.  For 
approximately  70  percent  of  the  codes, 
the  recommendations  were  accepted  or 
increased  and  for  approximately  30 
percent,  the  RVUs  proposed  by  RUC 
were  decreased. 

c.  Proposed  refinement  of  work  RVUs 
for  services  f^jmished  in  1 994  Timely 
comments  received  on  the  interim  RVTJs 
pubhshed  in  the  November  1992  final 
notice  will  be  taken  into  account  in 
developing  final  RVUs  to  be  announced 
in  a  Federal  Register  notice  in  the  fall 
of  1993.  to  become  effective  January  1, 
1994.  We  plan  to  review  the  comments 
with  the  assistance  of  the  CMDs  and 
outside  specialists.  The  results  of  their 
deliberations  and  our  decisions  on  their 
recommendations  will  be  discussed 
fully  in  the  fall  notice. 

The  m.ajor  aspect  of  refining  work 
RVUs  for  1994  will  be  related  to  the 
assignment  of  interim  RVUs  for  all  new 
and  revised  CPT  codes.  We  expect  to 
receive  final  recommendations  on  work 
RVUs  for  all  new  and  revised  codes  for 
1994  bom  the  RUC  in  early  July  1993. 
We  are  aware  that  entire  sections  of 
the  CPT  are  being  revised  and  that  there 
are  proposals  to  split  a  large  number  of 
individual  codes  into  two  or  more  codes 
to  reflect  the  work  of  the  different 
services  currently  described  by  a  single 
code.  For  example,  CPT  code  43610 
"Excision,  local,  of  ulcer  or  tumor  of 
stomach"  has  been  split  into  two  codes; 
one  to  report  the  excision  of  benign 
tumors  and  another  to  report  the 
excision  of  malignant  tumors.  The  basis 
of  splitting  the  code  is  an  assertion  that 
the  work  of  excising  a  benign  ttimor  is 
less  than  the  work  of  excising  a 
malignant  tumor.  That  assertion  vrill  be 
considered  by  the  RUC  and 
recommendations  regarding  the  work 
RVUs  will  be  forwarded  to  us. 

We  have  three  major  concerns 
regarding  the  scope  and  absolute 
number  of  codes  that  are  under 
consideration  for  addition,  deletion,  or 


revision  by  the  CPT  Editonal  Panel  Our 
first  concern  relates  to  the  proc8s.s  for 
developmg  recommended  RVUs  for 
codes  that  are  split  This  concern  was 
expressed  in  the  November  1992  final 
notice  under  our  discussion  of  the  RUC 
recommendations  for  vaginal 
hvsterectoray  cudes  For  the  1993  CPT. 
trie  CPT  Editonai  Pane!  had  revised  the 
existing  CPT  code  58260  (vaginal 
hysterectomy,  with  or  without  removal 
of  tubes,  with  or  without  removal  of 
ovanes)  and  added  a  new  code.  Revised 
CPT  code  582S0  now  --eads  "vag'nal 
hysterectomy"  and  new  CPT  code  58262 
reads  "vaginal  hysterectomy,  with 
removal  of  tubes  and.'or  ovaries." 

Essentially,  the  previous  CFI  code 
58260  was  split  into  two  parts,  one  that 
does  not  involve  the  removal  of  tubes  or 
ovaries  and  the  other  that  does.  For  CPT 
code  58260.  the  RUC  recommended  no 
change  in  RVUs  because  it  believed  that 
the  CPT  revision  did  not  alter  the  work 
of  the  service.  For  CPT  code  582fi2,  the 
RUC  recommended  work  RVUs  of  14,50. 

We  did  not  accept  those 
reconimendations  primarily  because  we 
disagreed  with  the  RUC's  conclusion 
that  the  CPT  re  ision  did  not  alter  the 
work  of  the  service.  CPT  code  58260 
previuuslv  was  used  to  report  vaginal 
hysterectomies  with  removal  of  tubes 
and  ovaries  as  well  as  vaginal 
hysterectomies  vdthout  the  removal  of 
tubes  and  ovaries.  In  essence,  it  was  a 
code  that  was  used  to  describe  two 
different  services,  one  of  which  was 
more  difficult  than  the  other.  We 
decided  that  the  work  involved  in  the 
code  for  a  vaginal  hysterectomy  without 
removal  of  tubes  or  ovaries  should  be 
reduced  because  the  code  now 
described  a  service  that  requires  less 
work  on  average  ".han  the  previously 
used  code  Therefore,  we  reduced  the 
work  RVUs  foi  CPT  code  58260  from 
12.74  to  12, OC  To  determine  new  work 
RVTJs  for  CPT  code  5-2262,  we  added  the 
difference  between  the  e:cisting  work 
RVUs  for  CPT  code  58260  (12-74)  and 
the  recommended  RUC  work  RVUs  for 
CPT  code  58262  (14  50;  to  the  work 
RVUs  for  the  revised  CPT  codp  5.8260 
(the  sum  of  1.76  and  12,00  ecuaU  13.76 
work  RVUs  for  CPT  code  58262).  We 
intend  to  apply  this  sarne  logic  to  our 
review  of  anv  split  codes  for  the  1994 
CPT  and  hope  that  the  RUC  will  take 
this  into  consideration  as  it  reviews  the 
new  and  revised  codes 

Our  second  concern  relates  to  our 
statutory-  responsibility  to  adjust  RVUs 
to  take  into  account  ciiar.ges  in  medical 
practice,  coding  changes,  new  data  on 
RVU  components,  or  '\he  addition  of 
new  procedures  and  to  assure  that  the 
adjustments  are  budget  neutral.  When 
an  existing  code  is  split  into  two  or 


more  codes,  we  have  little,  if  any, 
information  on  the  likely  utilization  of 
the  new  codes.  Further,  up  until  now 
the  RUC  has  not  routinely  provided  us 
projected  utilizations  of  new  or  revised 
codes.  This  poses  a  substantial  problem 
for  us  since,  without  projected 
utilizations,  we  cannot  be  certain  of  the 
impact  that  the  recommended  RVUs  we 
receive  from  RUC  on  split  codes  will 
have  on  program  outlays. 

The  following  hypotnetical  example 
illustrates  our  concern.  Suppose  the 
RUC  recommends  that  the  work  RVUs 
for  the  new  code  for  excising  a 
malignant  tumor  should  be  15.00  RVUs, 
and  that  the  work  RVUs  for  the  revised 
code  for  excising  a  benign  tumor  should 
be  10.00  RVUs.  Both  of  these  services 
were  reported  wth  the  same  CPT  code 
in  1993  v>rith  a  work  RVU  of  10.35. 

The  current  code  is  reported 
approximately  3,000  times  per  year  to 
Medicare.  Therefore,  there  are 
approximately  31,050  RVUs  in  the 
system  attributable  to  this  service  (3,000 
services  times  10.35  RVUs  per  service). 
If,  under  the  new  codes,  excisions  of 
malignant  lesions  are  reported  2,000 
times  and  the  excision  of  benign  lesions 
are  reported  1,000  times,  the  total  RVUs 
reported  will  be  40,000;  that  is,  2,000 
services  times  15.00  RVUs  plus  1.000 
services  times  10.00  RVUs  equals  40,000 
RVUs.  This  is  8,950  RVUs  more  than 
under  the  old  codes  (40,000  minus 
31,050). 

In  general,  we  do  not  believe  the 
process  for  establishing  RVUs  for  split 
or  revised  codes  should  change  [he. 
overall  RVUs  for  the  existing  code. 
Thus,  where  possible,  we  intend  to 
maintain  budget  neutrality  for  rexised  or 
spht  codes  within  a  specific  code  group. 
If  we  do  not  have  a  good  basis  for 
projecting  utilization,  we  would 
maintain  the  existing  RVU  for  each  of 
the  spht  codes  and  would  use  actual 
utilization  to  adjust  the  RVT'  m  a 
subsequent  year.  However,  if  the  RL'C  or 
a  specialty  socjefy  can  pro\Tde  us 
credible  data  regarding  the  probable 
utilization  of  the  new  codes,  vve  will 
consider  establishing  new  RVUs  for  the 
new  or  split  codes  in  the  year  ihey  are 
established.  Using  the  data  in  the  above 
hvpothetical  example,  if  we  have 
reliable  estimates  showing  that  the 
codes  would  be  used  m  the  proportions 
shown  and  if  we  had  accepted  the  R\'l' 
estimate  that  the  malignant  lesion 
removal  was  1,50  limes  as  much  work 
as  the  excision  of  a  benign  lesion,  we 
would  consider  establishing  the  RVUs 
for  the  new  and  revised  codes  at  1164 
and  7,76,  respectively  (31050  divided  bv 
{(2000)(1.50}  and  (1000)(1))  equals  7,^6:' 
{7,76)(1.50)  equals  11  64)  We  would 


consider  adjusting  these  RVUs  in  a 
subsequent  year  after  we  review  actual 
utilization  data. 

Our  third  concern  relates  to  the 
absolute  number  of  potential  new  codes. 
It  appears  that  many  specialty  societies 
have  submitted  or  will  be  submitting 
extensive  proposed  revisions  to  the 
CPT.  We  beheve  it  is  appropriate  for  the 
CPT  Editorial  Panel  to  develop  new 
codes  to  recognize  new  procedures  and 
services.  However,  few  of  the  proposals 
we  have  reviewed  represent  new 
procedures  or  services.  To  date,  most  of 
the  proposals  represent  attempts  to 
better  define  procedures  and  services  for 
which  codes  already  exist  in  the  CPT. 
Virtually  all  of  these  requests  relate  to 
surgical  procedures  or  diagnostic  tests. 
We  have  not  been  convinced  that  the 
cxirrent  CPT,  which  has  undergone 
annual  revisions  for  more  than  20  years, 
requires  widespread  wholesale 
revisions;  especially  when  cJianges  to 
these  codes  by  the  CPT  Editorial  Panel 
present  the  specialty  societies  with  what 
may  appear  to  be  an  opportunity  to 
revalue  work  RVUs  through  a  process 
outside  of  our  usual  notice  and 
comment  rulemaking  process.  We  plan 
to  carefully  review  every  RUC 
recommendation  and  to  reject  any 
recommendations  that  propose 
increased  RVUs  for  services  whose  code 
descriptors  have  undergone  changes 
that  we  consider  to  be  editorial  in 
nature.  Our  efforts  to  ensure  budget 
neutrahty  despite  code-sphtting  have 
already  been  described  as  well  as  our 
willingness  to  delay  changes  in  RVU 
values  until  we  have  enough  utilization 
data  to  reasonably  ensure  budget 
neutrahty.  In  adcUtion,  RVUs 
implemented  on  an  interim  final  basis, 
such  as  those  for  new  and  revised  codes, 
are  subject  to  revision  based  on  our 
evaluation  of  comments. 

Finally,  we  intend  to  approach 
refinement  of  work  RVUs  for  the  1994 
fee  schedule  with  an  imchanged 
commitment  to  fulfill  two  of  the  original 
intents  of  the  fee  schedule,  which  were 
to  base  payments  on  the  relative 
resource  of  physicians'  services  as 
determined  by  objective  measures  of 
physician  work  and  to  redistribute 
payments  in  a  manner  that  would 
provide  more  equitable  payment  for 
pnman-  r.are  services. 

2.  Transplant  Surgeries 

Jhf  phv.si  iar  ft^e  schedule  presently 
cont.a;n>  no  K\I.'s  for  the  following 
transplant  CPT  codes: 


CPT 
code 

Description 

Status 

33945    . 
47135  ... 
50320     . 

Heart  Trarwplant 

Liver  Transplant 

Remove  Kidr>«y,  Liv* 
Donor. 

C 
C 

E 

code 


T 


Description 


33935 


Heart -Lurtg  Transplant 


Status 


Status  code  "C"  means  a  service  is  paid 
under  the  fee  schedule,  but  is 
individually  priced  by  Medicare 
carriers.  Status  code  "E"  means  a 
service  is  excluded  from  the  fee 
schedule  by  regulation  and  is  paid 
under  anotner  Medicare  payment 
methodology,  such  as  the  prior 
reasonable  ciarge  system  or,  to  a 
hospital,  under  the  reasonable  cost 
system. 

We  stated,  in  the  November  1991  final 
rule  (56  FR  59534)  on  the  fee  schedule, 
that  while  we  had  Harvard  RVUs  for 
some  transplant  surgeries,  we  were  not 
confident  of  their  validity.  Rather  than 
pubhsh  RVUs  for  these  services  for  1992 
that  had  never  been  submitted  for 
comment  before  the  final  rule,  we  stated 
that  we  would  allow  carriers  to  price 
these  services  on  an  individual  basis, 
but  that  we  planned  to  establish  fee 
schedule  RVUs  for  these  services  in  the 
future. 

We  have  further  examined  the 
Harvard  RVUs,  and  ovi  CMDs  suggested 
RVUs  for  these  transplant  services.  The 
work  RVUs  for  CPT  codes  33935.  33945, 
and  47135  were  examined  by  the  panels 
of  physicians  nominated  by  specialty 
societies  that  met  in  the  summer  of  1992 
to  examine  the  comments  on  the  RVUs 
in  the  November  1991  final  rule  and 
establish  RVUs  for  1993.  The  proposed 
work  RVUs  listed  below  for  these 
procedures  are  those  of  the  panels, 
which  included  transplant  surgeons. 

In  addition  to  the  above  mentioned 
"C"  codes,  we  are  also  proposing  RVUs 
for  CPT  code  50320  (Kidney  removal). 
Our  medical  advisors  recommend  using 
the  Harvard  work  RVU  of  15.85  for  this 
code.  CPT  code  50320  is  covered  under 
section  1881  of  the  Act  and  is  cvirrently 
paid  under  the  reasonable  charge 
system.  We  believe  that  it  is  similar  to 
other  physician  services  that  were 
previously  paid  on  a  reasonable  charge 
basis  before  the  enactment  of  the  fee 
schedule  and  that  it  should  also  have  a 
RVU  established  imder  the  fee  schedule. 
As  authorized  by  section  l&81{d)ofthe 
Act  and  implementing  regulations  at 
§410.163,  this  service  is  not  subject  to 
any  coinsurance  or  deductible.  Thus, 
while  we  propose  paying  for  CPT  code 
50320  using  the  RVU  in  the  fee 
schedule,  it  would  be  covered  and  paid 
under  the  special  rules  in  section  1881 
ofthe  Act  and  §410.183. 
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Proposed  RVUs  for  Certa  n  TRA^oPLAN^  Codes' 

Code 

WOrt< 

RVUS 

P-ac- 
t^-e  ex- 

PVUs 

Mal- 
practico 
expe.'^se 

Toial 
RVJs 

Har- 
vard 

WCfV 

RVUs 

33535                  ••«  •••«••.••    ••»••»•« 

48.60 
4374 
6'  20 

15.85 

35.34 
66.38 

55  32 

11.25 

6.90 

11.32 

889 

1.10 

9C84 
121  44 
125.91 

28.20 

5208 

32945  

47- 35                 

• 

37  71 
43  06 

f;-^')?'^                                                                                                 ..           

:5.S5 

~  ~  ^    ^ 

7:-ese  PV'Js  are  on  the  %arr>g  scaia  as  those  in  the  1993  fee  schedule. 


UMI 


Consistent  with  section  1848(c){2)(C) 
of  the  Act.  the  practice  expense  and 
malpractice  RVUs  were  computed  by 
applying  historical  practice  cost 
percentages  to  a  base  allowed  charge  for 
the  service,  as  was  done  for  all  fee 
schedule  services  for  which  we  had 
adequate  charge  data  For  CPT  codes 
33  j45  and  47135  we  multiplied  the 
1991  average  allowed  charge  by  the 
historical  practice  expense  percentage 
that  was  de'errained  as  a  weighted 
avenge  of  -he  practice  expense  shares 
for  ".rid  specialties  performing  the 
■^er.icp  as  reflected  :n  the  Medicare 
iJia.'se  data 

We  d:  J  no*  have  stifficient  charge  data 
f  >:  CPT  'odes  33935  and  50320  because 
cf  T.''  '"w  freqiienrv  of  services.  In 
th^'-^  -ises,  vv^'  i.T.p  ;'?d  the  practice 
^'xponse  an  ::-. a ipri- :.■'-■  RVUs  from  the 
woric  RM.'s  V.'.'  ■i.^e'-'  :::-:  percentages 
used  in  establishing  the  1992  fee 
schedule  for  the  specialty  most  likely  to 
fijmish  the  service:  thoracic  suigery 
(53.5  for  work,  38.9  for  practice 
expenses,  and  7  6  for  malpractice)  for 
CPT  code  33945  and  urology  (56.2  for 
work,  39.9  for  practice  expenses,  and 
3.9  for  malpractice)  for  CPT  code  47135. 
For  example,  for  CPT  code  33935,  we 
determined  the  total  RVUs,  90.84,  by 
dividing  the  work  RVUs  of  48.60,  by 
0  535.  We  then  multiplied  the  total 
RVUs  by  0.389  to  obtain  the  practice 
expense  RVUs  of  35.34,  and  by  0  076  to 
obtain  the  malpractice  RVUs  of  6.90. 
This  methodology  was  used  in 
establishing  practice  expense  and 
malpractice  RVUs  for  low  volume 
services  in  both  the  1992  and  1993  fee 
schedules. 

B  Radiation  Physics  Services 

Since  October  1, 1983.  our  national 
policy  is  that  physicists'  services  are 
nonphysician  services  payable  by 
i.'-.'ermediar.'rs  as  hospital  services  if 
hu.'T.ished  t:,  Daspital  Inpatients.  We 
have  stated  this  policy  Ln  the  regulations 
defining  phvsicians'  services  furnished 
in  hospitals  §  405.530(b))  and  in  the 
"reburidiuij;"  rule  that  accomparjed  the 
implerrentation  of  the  prospective) 
pa>'ment  system  (§411  15(m)(l)) 


("Rebundling"  requires  nonphysician 
services  furnished  by  an  outside 
supplier  to  a  hospital  inpatient  to  be 
covered  as  part  of  the  hospital  service. 
Thus,  separate  payment  for  ser\'ice8 
furnished  by  an  outside  suppUer  are 
excluded  under  the  law,  and  a  single 
uniform  payment  is  made  to  the 
hospital).  Subsequent  legislation,  the 
Omnibus  Budget  Recondliatior,  Act  of 
1986  (OBRA  '86,  Public  Law  99-509, 
enacted  on  October  21, 1986).  applies 
"rebundling"  to  hospital  outpatient 
services. 

Carrier  payment  poln  les  for  these 
codes  varied  widely  ander  the 
reasonable  charge  payment  system, 
because  we  had  not  addressed  the 
matter  of  whether  individual  physics 
codes  had  a  professional  component 
(PC)  and  a  technical  conponent  (TC) 
before  the  implementation  of  the 
radiologist  fee  schedule  in  1989 
Elements  of  physics  services  may  be 
performed  by  one  or  more  of  the 
following  individiials:  a  radiation 
oncologist,  a  treatment  planning 
assistant,  a  radiation  physicist,  a 
dosimetrist,  a  simulation  technologist,  a 
mold  room  technologist,  or  a  therapy 
technologist.  Under  the  interim  policy 
clarification  we  issued  to  carriers  on 
September  1, 1989.  shortly  after  the 
implementation  of  the  radiologist  fee 
schedule,  carriers  pay  for  the  PC  of  a 
physics  service  if  a  physician  performed 
the  service.  If  the  PC  was  performed  in 
a  hospital  by  someone  other  than  a 
physician,  it  is  payable  through 
intermediary  payment  mechanisms. 
This  pohcy  led  to  inconsistent  poUcies 
among  carriers  and  resulted  in 
overpayment  proceedings. 

We  realize  that  there  are  siibstantial 
questions  about  the  nature  of  physicjan 
and  physicist  activities  in  the  delivery 
of  services.  Therefore,  we  issued  an 
interim  policy  to  carriers  on  May  29, 
1992,  based  on  the  recommendations  of 
the  CMDs,  requiring  carriers  to 
recognize  PC  billing  and  assimie  that  the 
radiologist  participated  in  fumishmg 
the  services,  for  example,  in  reviewing 
and  validating  the  physicist's 
calculations  By  presuming  physician 


involvement  in  every  physics  service, 

this  interim  poI:rv  essentially 
supersedes  another  Medicare  policy  that 
services  furnished  in  the  hospital  setting 
must  ordinarily  require  performance  by 
a  pbysician  to  be  paid  by  carriers. 

We  are  concerned  about  the  interim 
pohcy  that  presumes  the  physician  is 
sufficiently  involved  with  each  physics 
service,  including  those  furnished  Ln  the 

hospital  setting,  to  iu.stify  carrier 
payment  as  a  physician  s  service  for  an 
individual  patient.  We  believe  that  this 
pohcy  is  inconsistent  with  o'ur  general 
rule  on  conditions  for  paymen*  of 
ser/ices  furnished  to  hospital  patients. 
However  we  also  believe  that  requiiing 
earners  to  determine  whether  a 
physician  or  a  nonphysician  performed 
the  service  is  a  difficult  ^ask. 

We  have  met  with  representatives  of 
various  groups  mcluding  radiation 
oncologists,  radiation  physicists,  ?.rid 
representatives  of  centers  that  furnish 
raihation  oncology  services  in  or,ier  to 
gain  insights  into  the  ways  these 
services  are  delivered,  .Specifically,  we 
have  attempted  to  clarify  the  exact 
nature  of  the  services  represented  by  the 
PC  of  radiation  physics  codes. 

As  a  result  of  these  discussions  and 
our  experience  with  tms  issue  over  the 
years,  we  have  concluded  that  the 
physician  work  asscx:.ated  with  the 
pnysics  codes  is  treatm.ent  planning 
activity,  which  is  impossible  tc  separate 
from  other  elements  ot  treatmsnt 
planning.  Therefore,  we  are  proposing 
to  bundle  the  1994  PC  RVTls  for  the 
radiation  physic.'-  CPT  codes  77300. 
77305,  77310.  77315,  7732i, 77326 
through  77328.  and  7^331  througJi 
77334  into  CPT  codes  77261  thirough 
77263  (therapeutic  radiology  treatment 
planning;  simple,  mterrricdiate.  and 
complex,  respectively)  We  are 
proposing  thai  these  augmented 
payments  for  treatraen'  pLanning  would 
represent  the  total  payment  for  th^ 
physician's  PC  services  associated  with 
the  physics  CPT  codes  during  the  course 
of  therapy  prescribed  by  the  treatment 
planning  code.  Our  proposed,  budget- 
neutral  methodology  for  bundling  the 
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RVTIs  into  the  treatment  planiung  codes 
is  discussed  below 

In  \hf  Marcn  2.  1989.  interim  mie  for 
implementing  tiie  fee  sch**d'jle  for 
radiologists'  ser.-icss  !.54  fF.  8998 'i,  we 
took  similar  action  by  replaang 
payments  for  daily  radiation  treatment 
management  unth  pa\Tnents  for  weekly 
treatment  management  Daily  physician 
management  services  are  no  longer 
recognized  for  Medicare  payment 
because  of  the  difficuity  in  obtaining 
documentation  showing  that  physician's 
services  were  actually  ftimished  daily  to 
a  patient.  This  dian^  permitted 
physicians  to  be  paid  for  tbeir 
management  services  in  connection 
with  radiation  tnerapy  on  a  weekly  basia 
even  though  tne  physicjan  did  not 
personally  examine  the  patient  during 
9\'QTy  treatment  session. 

We  propose  ttvat  all  radiation  physics 
CPT  codes  in  the  77300  series  would  be 
recognized  by  Medicare  as  TC-only  and 
would  rep.'tisftnt  the  services  of 
nonphysician  personnel  and  equipment 
assoaated  with  the  procedure  codes. 
There  would  be  no  physician  foe 
schedule  bundling  of  die  TG-onJy 
physics  codes  for  s«-vic8s  furnished  in 
freestanding  settings,  and  payment 
would  be  made  ba^  on  the  frequency 
with  which  the  service  is  furrus^e  i  r: 
freestanding  settings  to  benefiuoTiws 
who  are  not  hospital  inpatients. 

While  tne  cost  hmit  provision  for 
hospital  outpatient  radiology  services 
and  other  diagnostic  procedure? 
(§  413.122)  is  outside  the  scope  of  lius 
proposed  nile,  the  provisions  could 
have  some  effect  if  this  proposal  is 
adopted.  That  payment  methodolc^ 
uses  global  amounts  payable  under  the 
physician  fee  scneduie  in  determining 
pay-ments  to  hospitals  for  radiology 
services,  including  radiation  physics 
services.  The  TC-onlv  amounts  jot  the 
physics  codes  woi^lc  '".e  'i-indled  in  the 
computation  in  the  same  way  as  is 
currently  the  case  with  TC-only 
radiation  treatment  delr/rirv-  cnrlas 

Our  proposal  would  binc.i  :fc"  Fn 
RVT:'s  for  all  the  physics  codes  uiio  t-ie 
treatment  plnnnine  : -.d*=s  -.vi-iicLi; 
rwgsird  to  wh^^tfier  Tcifcjt.£if,^£p-  :,r 
hrj'-^^viherapv  is  the  trs^trnpii;  'n;'.da!i*v 
■^placted,  I  slag  the  iy^':  Pty  b 
^'-'^-CiCxTv  Aunuil  Data  f '-  ''-vn-Miied  tne 
•'o'nnai  f.Iaims  Histrirr  Fi.'  ,   we  !iavf^ 
Cc:enn:.ne.1  ma'  s:mp:e  tJ.-B&i,rTier:t 
planning  CPT  code  77261  rep-^^ent-jd 
i  4  percent  of  the  treatzren'  u:*'.nnmg 
sr -vices  alicwed   mterir'.hilia'i-  „t*3tinent 
planning  CPT  code  7  72.62  rep,-f>se.ntwi 
19  percent  of  ttie  treatmp:i'.  pi.:  ;run,g 
services  allowed,  and  K.rn)r/i^x 
treatment  planning  rode  77  263 
represented  67  percent  of  the  treatment 
planning  aervices  allowed.  We  then 


Oimputed  1991  total  PC  RVlJg  bv 
rriuitiplymg  1991  frequencies  for  f^arh  of 
the  12  physics  CPT  codes  hsteo  -ibovtj 
b'.  the  1993  PC  RVUs  for  each  cooe 
The  PC  portion  cf  fciiof>f.l  r.i  .ungs  was 
.-sei  .::  ;.his  z.^<r\ii.,ii,o:)  .  T'.e  total  RVUs 
were  then  allocated  to  the  3  treatment 
planning  codes  based  on  the  14/19/67 
percent  relationship.  Under  this 
proposJ,  the  1994  RVUs  for  these  codes 
would  be  revised  as  follows  (subject  to 
any  refinement  adjustment  that  affects 
the  RVUs  generallv): 

•  The  RVUs  Iot  CPT  code  77261— 
Simple  treatment  planning  wotiid  be 
increased  from  2.16  to  4.79. 

•  The  RVUs  for  CPT  code  77262— 
Intermediate  treatment  planning  would 
be  increased  from  3  26  to  7.23. 

•  The  RVUs  for  CPT  code  77263— 
Complex  treatment  planning  would  be 
increased  from  4,85  to  10.75. 

C.  Anesthesia  Services  Furnished  by 
Non-Anesthesiologists 

Under  the  physician  fee  schedule,  we 
do  not  allow  separate  payment  for  an 
anesthesia  service  that  a  surgeon  may 
perform  in  addition  to  and  concurrent 
with  0  surgical  procedure.  Payment  for 
the  anesthesia  service  is  made  through 
the  allowance  for  the  global  surgical 
service.  We  have,  however,  allowed  a 
psychiatrist  who  furnishes  electroshock 
therapy  and  the  associated  anesthesia 
service  to  be  paid  separately  for  the 
anesthesia  service.  IIm  separate 
payment  is  based  (Hily  on  the  base  unit 
of  the  anesthesia  service.  No  payment  is 
recognized  for  time  units.  Time  units 
are  not  allowed  because  payment  for  the 
electroshock  therapy  compensates  the 
psychiatrist  for  the  time  associated  with 
theprocedure. 

The  pohcy  of  allowing  separate 
payment,  although  only  a  reduced 
payment,  to  the  psychiatrist  is  not 
consistent  with  our  basic  policy  of  not 
recognizing  separate  paj-ment  for 
anesthesia  furnished  by  a  surgeon  who 
is  also  performing  surgery.  Therefore, 
we  propose  to  eliminate  separate 
payment  for  the  base  imit  component  of 
the  anesthesia  service  if  the  psychiatrist 
furnishes  the  anesthesia  service 
associated  with  the  electroshock  therapy 
service.  Instead,  we  wotild  bundle  the 
payment  for  the  anesthesia  service  into 
the  payment  for  the  electroshock 
therapy  service.  This  service  is 
designated  under  CPT  code  90870.  If  it 
is  furnished  by  a  psychiatrist,  we  wotild 
determine  the  current  payments  allowed 
for  this  service  and  maie  an  adjustment 
to  the  work  prFi;~!ifp  f-rp^nse,  and 
rnalprarrtice  R\'i  -s  tor  CFT'  code  90870 
so  that  payments  remain  budget  neutral. 

The  proposed  mettsodology  for 
increasing  the  work,  practice  expense. 


1  ;ti  T.oiprbt  tue  RVUs  for  CPT  code 
90870  to  includt'  •i'^pi-:  ;e  fMymeats 
previously  allow*-^  to  psychiatrist^  for 
CPT  code  00104  (Anesthesia  for 
Electroconvulsive  Shock  Therapy) 
follows: 

•  Determine  the  aggregate  allowed 
amounts  and  allowed  services  for  CPT 
code  90870. 

•  Determine  the  aggregate  allowed 
amounts  for  CPT  code  00104  when  it  is 
furnished  by  psychiatnsts. 

•  Divide  tne  aggregate  allowed 
payment  for  these  two  CPT  codes  by  the 
product  of  the  sum  of  the  national 
conversion  factor  ICF)  I  >or  medical 
services)  and  the  aggregate  allowed 
services  for  CPT  code  90«70.  (The  CF  is 
a  multiplier  that  transforms  RVUs  into 
payment  amounts.  The  CF  is  a  single 
national  value  that  applies  to  all 
services  paid  under  the  tee  schedide, 
except  that  different  CFs  for  surgical 
and  nonsurgical  services  may  eventually 
resuh  from  difierential  updates  under 
the  MVPS.)  This  computation  would 
result  in  the  increased  total  RVUs  for 
CPT  code  90870. 

•  The  additional  RVUs  would  be 
apportioned  to  the  work,  practice 
expense,  and  malpractice  RVUs 
currently  assigned  to  CPT  code  90870 
based  on  the  current  RVU  shares. 

D.  Applying  the  Site-of-Senrice  Payment 
Differentia] 

We  reduce  practice  expense  RVUs  by 
50  percent  if  services  that  are  routinely 
furnished  in  physicians'  offices  are 
perfonned  in  the  outpatient  department 
of  hospitals  For  services  performed  in 
physician  offices  more  than  50  perosnt 
of  the  time,  we  base  the  practice 
expense  RVUs  on  charge  data  from  the 
office  setting  only.  We  assume  that 
office  charge  data  acctirateiy  reflect 
physician  practice  expenses  in  the  office 
setting.  Therefore,  for  office-based 
services,  the  practice  expense  RVUs 
reflect  office  practice  costs  Because 
physicians  do  not  incur  cffilain 
expenses  in  the  hospital  outpatient 
department  (that  is,  expenses  of 
nonphysician  personnel,  equipment, 
and  supphes),  we  reduce  ph>'sician 
payments  to  reflect  lower  practice  costs 
in  that  setting.  We  developed  the  site- 
of-serrice  pajrment  differential  under 
the  authority  of  section  1848(c)(4)  of  the 
Act,  which  permits  the  Secretary  the 
authority  to  estabhsfa  "ancillary 
pohcies"  necessary  to  implement 
section  1848.  Under  §  414.32,  carrier* 
are  required  to  reduce  the  practice 
expense  RVUs  by  50  percent  if 
physician  services  of  the  type  routinely 
performed  in  physicians'  offices  are 
furnished  in  hospital  outpatient 
settings.  Section  414.32  states  that  we 
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establish  the  hst  of  services  subject  to 
the  site-of-serv'ice  differential 

1.  OfSce  or  Other  Outpatient 
Consultations  and  Con&nnatory 
Consultations 

We  currently  do  not  apply  the  site-of- 
service  differential  to  procedure  codes 
99241  through  99245  (Office  and  Other 
Outpatient  Consultations)  performed  in 
the  hospital  outpatient  depanment. 
Before  1992,  the  procedure  coding 
system  did  not  distinguish  between 
consultations  based  on  site  of  service 
However,  separate  procedure  codes 
were  developed  for  office,  outpatient. 
and  inpatient  consultations  f-umished 
beginning  January  1,  1992,  The  prart;  -.e 
expense  RVTJs  for  office  and  outpatient 
consultations  were  based  on  charge  data 
from  the  office  and  the  hospital 
outpatient  department,  AlthouKn 
physiaans'  offices  are  the  predominant 
place  for  office  and  outpatient 
consultations,  these  services  are  not 
currentlv  subiect  to  the  site-of-service 
differential.  Because  office  and 
outpatient  consultations  are  routinely 
furnished  in  physician  offices,  we 
beheve  that  Medicare  payment  should 
appropnately  rellect  lower  physician 
practice  expense  when  these 
consultations  are  performed  in  the 
hospital  outpatient  department. 

Confirmatory  consultations  are  also 
routinely  fiumished  m  physicians' 
offices  but  are  not  now  subject  to  the 
site-of-service  differential  The  practice 
expense  RVT's  for  confirmatory 
consultations  are  based  on  charge  data 
from  ail  settings 

We  propose  to  apply  the  site-of- 
service  differential  to  office  and 
confirmatory  consultations  and  revise 
the  practice  expense  RV'Us  based  on 
office  charge  data  only.  Payment  for 
office  and  confirmatory  consultations 
performed  m  the  hospital  outpatient 
department  would  appropriately  reflect 
that  physicians  are  incumng  fewer 
practice  expenses  m  this  setting.  Our 
policy  for  payment  for  office  and 
confirmatory  consultations  would  be 
consistent  wTlh  payment  for  all  other 
procedures  that  are  routinely  performed 
in  physicians'  offices.  If  office  or 
outpatient  consultations  and 
confirmatory  consultations  had  been 
subject  to  the  outpatient  limit  in  1992, 
we  estimate  that  payment  for 
approximately  506,000  services  would 
have  been  reduced  and  that  Medicare 
payments  for  consultations  would  have 
been  approximately  S8  milhon  less. 

2,  Nursing  Facility  (NF)  and  Hospital 
Inpauent  Settings 

Currently,  payment  for  services  that 
are  routinely  furnished  in  physicians' 


offices  is  reduced  in  hospital  outpatient 
settings  (including  the  emergency  room) 
but  not  other  facility  settings  (that  is, 
hospital  inpatient  settings  and  NFs). 
Be!::ause  the  payment  is  not  reduced  in 
hospital  inpatient  and  NF  settings,  the 
payment  to  the  physician  does  not 
approprateiy  reflect  that  physicians 
incur  "fewer  expenses  when  providing 
what  are  usually  office-based  services  in 
these  settings 

The  same  rationale  for  applying  a  site- 
of-ser.'ice  differential  in  the  hospital 
outpatient  department  is  appropriate  for 
other  facility  settings.  That  is. 
physicians  incur  fewer  expenses  when 
famishing  services  usually  office-based 
:n  inpatient  hospital  and  NF  settings. 

We  propose  to  extend  application  of 
the  site-of-service  differential  to 
inpatient  and  NF  settings,  O'ur  policy  on 
payment  by  site  of  service  would  be 
consistent  across  ail  facility  settings 
There  is  no  logical  reason  why  payment 
for  the  practice  expense  porta  on  of  the 
physician  fee  should  be  higher  in  an 
inpatient  hospital  setting  or  a  NF  than 
in  the  hospital  outpatient  department 

Physicians'  offices  are  the 
predominant  place  for  all  ser.ices 
subject  to  the  site-of-service  differential 
With  a  few  exceptions,  most  of  the 
services  that  would  be  affected  by 
expanded  application  of  the  site-of- 
service  differential  are  rarely  performed 
in  hospital  inpatient  or  NF  settings; 
therefore,  the  extension  would  affect 
relatively  few  services.  NF  visits  would 
be  unaffected  by  this  pohcy  change 
because  NF  visits  are  not  provided  in 
physicians'  offices.  Some  services,  such 
as  surgical  cleansing  and  clipping  of 
nails,  would  be  affected  more  frequently 
by  expansion  of  the  site-of-service 
payment  differential  because  they  are 
often  performed  in  NF  settings 

We  estimate  that  application  of  the 
site-of-service  differential  would  have 
affected  approximately  3  6  million 
allowed  services  and  $24  4  million 
allowed  charges  if  this  policy  had  been 
applied  in  CY  1992 

3.  Ambulatory  Surgical  Center  (ASC) 
Services 

We  do  not  apply  the  site-of-service 
differential  to  services  routinely 
fijmished  in  a  physician's  office  that  are 
cuirently  included  on  the  list  of  covered 
ambulatory  surgical  center  (ASC) 
services.  There  are  eight  covered  ASC 
services  that  we  believe  should  be 
deleted  fi-om  the  list  of  ASC  covered 
services  and  subject  to  the  site-of- 
service  differential.  The  following  eight 
services  will  be  included  in  a  proposed 
notice  that  we  are  developing  to 
announce  changes  to  the  ASC  list.  If 
these  services  are  not  removed  from  the 


ASC  list,  the  site-of-service  differential 
will  not  apply. 

11424 — Removal  of  Sldn  Lesion 
1 1604 — Removal  of  Skin  Lesion 
13101 — Repair  of  Wound  or  Lesion 
13132— Repair  of  Wound  or  Lesion 
52000 — Cystoscopy 
66762 — Revision  of  Ins 
67105 — Repair,  Detached  Retina 
67208 — Treatment  of  Retinal  Lesion 

Currently,  the  practice  expense  RVUs 
for  these  services  reflect  office  practice 
expenses  but  p>ayment  is  not  reduced  in 
facility  settings.  Payment  for  practice 
expenses  does  not  appropriately  reflect 
that  physician  practice  expenses  are  less 
if  these  services  are  performed  in  a 
facihty  setting. 

The  practice  expense  RVTJs  for  these 
procedures  are  based  on  office  charge 
data.  These  procedures  were  initially 
subject  to  the  site-of-service  differential 
under  the  physician  fee  schedule. 
However,  because  they  were  also 
covered  ASC  List  procedures,  we 
removed  them  from  the  hst  of  services 
subject  to  the  site-of-service  differential. 

If  we  remove  these  sen-ices  from  the 
ASC  Ust,  we  propose  applying  the  site- 
of-service  payment  differential  to  the 
above  listed  procedure  codes.  Payment 
for  these  services  in  facility  settings 
would  appropriately  reflect  that 
physicians  are  incumng  fewer  practice 
expenses  in  these  settings.  Our  policy 
regarding  these  procedures  would  be 
consistent  with  that  for  all  other 
procedures  that  are  routinely  performed 
in  a  physician's  office. 

E.  Supplies  Other  Than  Drugs 

Before  1992.  some  carriers  paid 
separately  for  supplies  used  by 
physicians  in  furnishing  services  while 
other  carriers  did  not.  Because  the 
physician  fee  schedule  is  based  on 
national  RVUs  for  services,  we 
implemented  a  national  policy  vvith 
regard  to  supplies  that,  for  tlie  m.ost 
part,  does  not  allow  separate  payment 
for  supplies  incident  to  a  physician's 
service.  Payment  for  these  supplies  is 
bundled  into  the  payment  for  the 
physician's  service.  In  implementing  the 
physician  fee  schedule,  we  reviewed  the 
charge  data  on  which  we  based  the 
practice  expense  RVUs;  we  found  very 
few  separate  billings  for  medical 
suppUes  imder  national  codes.  Thus,  we 
concluded  that  the  historical  charges 
and.  therefore,  the  practice  expense 
component  for  most  services  already 
included  the  cost  of  medical  suppUes. 

However,  for  services  furnished  on  or 
after  January  1. 1992.  we  pay  an  add-on 
amount  for  supplies  for  a  limited 
number  of  procedures  if  those 
procedures  are  performed  in  the 
physician's  ofSce.  To  qualify  for  the 


supply  add-on.  a  procedure  must  r^eet 
the  following  critena: 

•  The  procedure  can  tie  safely 
perfonried  in  the  office  setting. 

•  The  procedure  is  noi  routinely 
performed  in  an  office  M-jt!;ng,  We 
consider  a  procedure  ic  be  rnutiaely 
performed  in  an  office  setting  if  our  data 
show  that  it  is  performed  in  the  office 
50  percent  or  more  of  the  time. 

•  The  procedure  requires  specialized 
supplies  that  are  not  used  rcutineh'  arid 
are  generally  aisposabie 

For  procedures  furn:sned  in  CY  1992 
that  met  these  criteria,  we  paid  an 
additional  amount  for  supplies  based  on 
a  practice  expense  RVU  of  1.00.  For 
services  performed  In  CY  1993,  the 
practice  expense  RVU  has  been  reduced 
to  0.97  due  to  an  adjustment  for  budget 
neutrality  described  in  the  November 
1992  final  notice  (57  FR  55970)  on  the 
physician  fee  schedule  for  CY  1993.  We 
pay  for  these  supphes  under  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  code  .\4S50,  surgical  tray. 

Supplies  for  splints  ancf  casts  are 
separatf^iv  peyat:;le  unier  ser'ion 
1861  's'i5;  of  the  Acl  aiid  a-'3  not 
incl'^ded  in  the  defiruu^n  of  .st-rvM  es 
covered  by  the  fee  schedule-  ;.h'.--efore, 
the  policy  regarding  supples  does  not 
apply  to  treatment  for  fractures  ai-.d 
dislocatio'-'S.  In  addition,  the  poUcy  was 
not  applied  to  procedures  with 
historical  charges  for  fewer  than  1,000 
allowed  servi'-es  or  if  the  phjrsician's 
office  was  reported  as  the  site  of  service 
less  than  5  percent  of  the  time  because 
the  data  were  insufficient  for  us  to 
analyze.  We  also  stated  in  the  November 
1991  final  rule  (56  FR  59523)  that  vv« 
would  further  consider  the  issue  cf 
separate  pa>Tiient  for  supplies. 

At  present,  we  pay  the  supply  add-on 
for  approximately  50  procedures  based 
on  the  above  criteria.  We  believe  that 
our  general  policy  of  not  allowing 
separate  payment  for  supphes  is 
appropriate  for  the  vast  majority  of 
services  performed  in  physicians' 
offices,  and  we  will  continue  to  apply 
that  policy.  However,  based  on 
discussions  with  CMDs,  specialty 
societies  and  individual  physicians,  and 
a  revnew  of  prior  carrier  poliaes,  we 
believe  there  are  supphes  associated 
with  a  few  procedures  rot  on  the 
current  list  *or  which,  as  a  me  ft  er  cf 
equity,  physicians  should  receive 
additional  payment.  We  are  also 
concerned  that  the  lad  of  add;i.Qnal 
payment  for  these  supplies  could  result 
in  physicians  perfornu!i>^  these  service* 
in  the  more  expensive  hospital 
outpatient  department.s  rather  than  in 
their  offices.  For  some  of  these 
procedures,  we  are  proposing  to  allow 
separate  payment  under  HCPCS  code 


.A4550  m  arxordance  with  our  current 
policy.  For  two  proceduies,  we  believe 
an  increase  in  practice  expense  RVUe  is 
more  approprriate. 

1.  Urological  Procedures 

There  arp  r  -  trrologjcal  procedures  on 
the  list  'f  <i'r; :  rs  for  which  we 
currer.;  V  diW  ~f';!  rate  payment  for 
supphus  Suppiieb  for  cystoscopies  and 
catheter  inserticms  are  amosig  the  items 
paid  fas'  separately  by  some  carriers 
before  1992. 

We  are  proposing  to  allow  separate 
payment  for  a  surgical  tray  under 
HCPCS  code  A4550  for  those  cystoscopy 
procedures  that  are  currently  furnished 
in  a  physician's  office  between  5  and  50 
percent  of  the  time.  Consistent  with  our 
current  supply  pohcy,  the  additional 
payment  to  physicians  would  be 
allowed  only  if  the  cystoscopy  were 
performed  in  a  physician's  office.  In 
performing  the  procedure  in  the  office, 
we  believe  the  physician  incurs 
additional  costs  that  are  not  incurred  by 
the  physician  in  performing  the 
procedure  in  the  hospital  or  ASC.  The 
procedures  that  meet  our  crit^a  fall  in 
the  CPT  code  range  52005  through 
52317.  We  are  not  proposing  to  add  CPT 
code  52000,  a  procedure  routinely 
performed  in  the  office,  to  the  list  of 
services  for  which  the  surgical  tray  may 
be  paid  separately. 

With  respect  to  catheters,  our  current 
rules  allow  for  separate  payment  if  the 
catheterization  is  for  a  permanent 
obstruction.  Some  catheters  are  in  place 
for  only  a  week  or  two  and,  thus,  would 
not  be  considered  permanent  \\'hile  we 
do  not  beheve  we  should  pay  for 
simple,  inexpensive  tubes  used  for 
diagnostic  catl^ieterization  in  the  office, 
we  are  proposiug  to  pay  for  catheters 
used  by  physicians  in  the  treatment  of 
temporary  obstructions. 

Because  we  estimate  the  cost  of  the 
supply  to  be  approximately  $15.  we  do 
not  believe  the  current  supply  add-on  is 
appropriate.  Therefore,  we  are 
proposing  to  estabUsh  a  new  alpha- 
numeric procedure  code  to  be  reported 
in  lieu  of  CPT  code  53670  for  insertion 
of  a  temporary  in-dwelling  catheter.  The 
work  RVUs  for  the  alpha-numeric  code 
would  be  the  same  as  those  for  53670. 
However,  we  are  proposing  to  add  .50 
RVUs  to  the  practice  expense  RVUs  for 
53670  to  reflect  the  cost  of  the  supply 
when  the  new  code  is  reported  with  an 
office  site-of-servioe.  We  would  also  add 
the  new  code  to  the  list  of  services 
subiect  to  the  site-of-service  differential 
and  subtract  the  additional  .50  RVUs 
before  reducing  the  practice  expense 
R\'Us  by  50  percent  when  the  service  is 
performed  in  a  setting  for  which  the 
di.'ferential  is  applied. 


2.  Unna  Boots 

CPT  Code  29580  is  used  to  report  the 
appUcation  of  an  Unna  boot,  a  paste 
apphcation  employed  in  a  manner 
similar  to  a  cast  for  the  treatment  of 
ulcers.  Unna  boots  are  commonly 
applied  in  the  office  and.  therefore,  dc 
not  meet  our  usual  criterion  for 
additional  payment  However,  since 
many  carriers  paid  separately  for  Unna 
boots  before  1992,  the  historical  charges 
for  CPT  code  29580  do  not  include  the 
cost  of  the  supply.  Our  data  indicate 
that  the  usual  price  for  an  Unna  boot  is 
approximately  $15,  whereas  the  practice 
expense  RVUs  for  CPT  code  29580  are 
only  .31,  which  is  equivalent  to  $9.90. 

We  are  proposing  to  add  .50  RVUs  to 
the  practice  expense  when  CPT  code 
29580  is  performed  in  an  office  setting 
to  reflect  the  cost  of  the  Unna  boot  As 
with  the  insertion  of  a  temporary  in- 
dweUing  catheter,  the  additi(»al  ^0 
RVUs  would  not  apply  to  procedures 
performed  in  a  facihty  setting. 

While  we  are  preserving  our  general 
poUcy  of  not  allowing  additional 
payment  ka  supplies,  we  beheve  it  is 
reasonable  to  allow  additional  payment 
for  the  items  described  above.  We  also 
beUeve  it  is  reasonable  to  depart  from 
OUT  usual  pohcy  and  method  of  paying 
for  supphes  under  HCPCS  code  A4550 
for  Unna  boot  apphcation  and  insertioo 
of  temporary  catheters  since  the  price  of 
the  supply  is  less  than  the  payment 
amount  for  A4550  and  discrete  codes 
exist  for  repOTting  a  service  that  always 
requires  the  particular  supply  item. 
Adding  to  the  practice  expense  RVUs  is 
consistent  with  our  poUcy  of  bundhng 
payment  for  supphes  incident  to  a 
physician's  service  into  the  payment  for 
the  service.  We  would  include  the 
additional  outlays  for  these  supphes  in 
any  budget-neutrahty  calculations  for 
1994.  We  estimate  the  additional 
expenditures  from  the  above  proposals 
to  be  approximately  $9  million  in  CY 
1994. 

F.  Payment  Area  (Locality)  and 
Corresponding  Geographic  Practice  Cost 
Index  (GPCI)  Changes 

From  the  inception  of  Medicare  in 
1965  until  1992,  Medicare  paj^ments  for 
physicians'  services  were  made  under 
the  reasonable  charge  system.  Under  the 
reasonable  charge  system.  Medicare 
payment  locahties  for  physicians' 
services  were  set  by  local  Medicare 
carriers  based  on  their  knowledge  of 
local  physician  charging  patterns.  In 
general,  locahties  tended  to  be 
geographic  or  pohtical  subdivisions 
such  as  States,  counties,  or  cities,  at 
designations  such  as  urban  and  rural. 
Most  of  the  locahties  changed  little 
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between  1965  and  1992  There  were 
about  240  localities,  including  16  Sta!->s 
wath  statewTde  localities,  under  the 
reasonable  charge  system. 

Section  1848  of  the  Act  replaced  the 
reasonable  charge  system  with  the 
physician  fee  schedule  effective  Ian",;ar,' 
1,  1992,  Section  1348f);i2)  defines  a 
>  paym.t 
laer  the 

reasonable  charge  svstem  Seaion  1848 
did  not,  however,  delete  section  1842  of 
the  Act,  which  gives  tne  Secretary  the 
authonty  to  set  local. 'les  We  believe 
Lhe  Congress  enactt-d  sect. on  1848(i)(2) 
to  allow  us  to  retain  e,xisting  localities 
to  facilitate  changing  to  the  physician 
fee  schedule,  but  not  to  preclude  us 
from  majc:ng  locality  changes  if  we  so 
desired 

In  the  fune  1991  proposed  rule  for  the 
physidaa  fee  schedule  (56  FR  25832). 
we  acknowledged  the  lack  of 
consistency  an^ong  localities  and  the 
significant  demographic  and  economic 
changes  tnat  had  occurred  since 
localities  were  ongmally  estabUshed. 
We  also  stated  that  we  planned  no  large- 
scale  locahtv  changes  until  we 
evaluated  the  various  studies  on 
localities  being  done  within  HCFA  and 
by  outside  groups  such  as  the  Physician 
Paym.ent  Review  Ccm.mission.  We 
stated  that  until  we  decide  on  ultimate 
large-scale  changes,  the  only  locality 
changes  we  would  consider  would  Be 
requests  for  converting  individual  States 
i.\-ith  m.ultipie  locahties  to  a  single 
st5tew.de  locality  if  "*   *  * 
overwhelmuig  support  from  the 
physician  community  for  the  changes 
can  be  demonstrated."  This  position 
was  repeated  in  the  November  1991 
final  rule  on  the  phvsician  fee  schedule 
(56  FR  59514)  This' willingness  to 
consider  applications  from  physicians 
m  a  State  for  conversion  to  a  statewide 
locality,  if  overwhelming  support  on  the 
part  of  winning  and  losing  physicians 
has  been  demonstrated,  reflects  our 
belief  that  statewide  localities  generally 
are  preferable  to  the  present  Medicare 
localities  because  they  simplify  program 
administration  and  encourage 
physicians  to  practice  in  rural  areas  by 
reducing  urban/rural  payment 
differentials  We  received  inquiries  from 
a  number  of  Sfate  medical  societies 
concerning  conversions  to  a  statewide 
payment  area.  We  explained  to  these 
States  that  these  conversions  involve 
taxing  a  weighted  average  of  the  existing 
locality  GPCJs  tc  form  a  new  statewide 
GPa  This  means  that  there  will  be 
"losing"  (usually  urban)  areas,  as  well 
as  "winning"  (usually  rurh!)  areas 
within  a  State  if  a  conversion  is  made. 
We  further  informed  these  States  that  a 
simple  resolution  passed  by  the  State 


medical  society  is  not  sufficient  proof  of 
overwhelming  support  among  both  rural 
and  urban  physiaans  for  the  change  To 
assist  States  in  deciding  whether  to 
convert  to  a  statewide  payment  area,  we 
published  an  inforrr.a*ional  list  of 
protected  st.atfiw-de  GPCIs  in  the  I'one 
1991  proposed  rule  {^6  FR  25972) 

In  most  cases,  the  States  have  been 
unable  to  generate  the  support  of  the 
losing  physicians  for  thf  change 
However,  three  States — Minnesota, 
Nebraska,  and  Oklahoma— were 
converted  to  statewide  localities  in 
1992.  (These  conversions  were 
announced  In  the  November  1991  final 
rule  (58  FR  59514).)  No  statewide  areas 
were  created  in  1993.  There  are 
currently  232  payment  areas  under  the 
physician  fee  schedule:  19  States  with 
single  payment  areas;  the  Distnct  of 
Columoia  (with  surroimding  Maryland 
and  Virginia  suburbs),  Puerto  Rico,  and 
the  Virgin  Islands  are  3  more  single 
payment  areas;  and  31  States  with  a 
total  of  210  payment  areas. 

Under  the  law,  payments  vary  among 
physician  fee  schedule  areas  only  to  the 
extent  that  resource  costs  vary  as 
measured  by  the  GPCI.  The  GPQ  is  an 
index  developed  to  measure  resource 
cost  differences  among  areas  in  the  three 
components  of  the  physician  fee 
schedule — physician  work,  practice 
expenses,  and  malpractice  expenses  (A 
detailed  explanation  of  the  GPCIs  can  be 
found  in  the  June  1991  proposed  rule 
(56  FR  25815).  The  current  GPCb  can  be 
found  In  Addendum  C  of  the  November 
1991  final  rule  (56  FR  59785)) 

The  GPCIs  were  originally  developed 
based  on  Metropohtan  Statistical  Area 
(MSA)/County  data.  Indices  were 
created  for  each  MSA  and  for  all  of  the 
remaining  non-MSA  areas  of  each  State 
For  the  physician  fee  schedule,  if 
Medicare  payment  areas  diverged  from 
MSA  boundaries  or  encompassed 
several  MSAs,  the  MSA/county  indices 
were  converted  to  pajTuent  area  indices 
by  general  population  weights 
Likewise,  tne  State  GPCIs  were  created 
by  weighting  the  MSA/non-MS.\  GPQs 
by  population.  The  GPQs  for  all  1992 
physician  fee  schedule  payment  areas — 
including  the  new  GPQs  for  the  1992 
statewide  areas  of  Minnesota. 
Oklahoma,  and  Nebraska— were  used  in 
computing  the  nationally  budget-neutral 
CF  for  1992  of  $31,001. 

The  physician  fee  schedule  is  budget- 
neutral  on  a  national  basis  Ifa  State 
Mdth  multiple  payment  areas  converts  to 
a  statewide  payment  area  using 
population-weighted  State  GPCIs  after 
the  physician  fee  schedule  becArae 
effective,  the  change  may  not  be  budget 
neutral  within  the  State  Smce  area 
population  weights  rather  than  area 


expenditure  weights  were  used  in 
mapping  MSAs/counties  to  pavTTient 
areas,  the  change  will  be  budget  neutral 
within  the  State  only  if  the  population 
is  apportioned  among  the  existing 
payment  areas  in  relatively  the  same 
proportions  as  payments  under  the  fully 
implemented  physician  fee  schedule 
(that  is,  excluding  the  effects  of  the 
transition).  If  the  population  is  not  so 
apportioned,  the  conversion  m.ay  result 
either  in  an  increase  or  decrease  in 
payments  from  what  would  have  been 
paid  had  the  conversion  not  been  made. 

Generally,  urban  areas  within  a  State 
have  higher  GPQs  than  rural  areas. 
Urban  areas  also  tend  to  be  importers  of 
beneficianes  in  that  Medicare 
beneficiaries  frequently  travel  to  urban 
areas  to  receive  services,  usually  higher- 
cosi  surgical  and  procedural  services, 
not  readily  available  in  rural  areas. 
Thus,  urban  areas  generally  fa.T.ish  a 
larger  proportion  of  sen  ices 
(expenditures)  than  their  proportion  of 
beneficiaries  within  the  State, 
Therefore,  ifa  State  converts  from 
multiple  localities  to  a  single  payment 
area  under  the  physician  fee  schedule 
and  a  new  State  GPQ  is  computed 
based  on  population  weights,  the  new 
GPa  may  not  be  budget  neutral  within 
the  State.  Thus,  all  of  the  payments  lost 
by  the  urban  areas  within  a  State  may 
not  be  redistributed  to  rural  areas  within 
the  same  State,  resulting  in  unintended 
savings  to  the  program. 

There  is  no  statutory  requirement  that 
the  physician  fee  scliedule  be  budget 
neutral  within  a  State,  However,  we 
believe  that  neither  the  program  nor  the 
physicians  within  a  State  should  be 
advantaged  cr  disadvantaged  if  die 
physicians  within  the  State  decide  to 
petition  for  a  statewide  payment  area 
and  the  change  is  made.  Therefore,  we 
calculated  the  following  new  State 
GPCIs  for  the  31  States  that  contain 
multiple  pa^Tuent  areas.  These  GPQs 
were  calculated  using  area  fee  schedule 
RVUs  rather  than  population  weights 
and  will  be  budget  neutral  within  a 
State  if  the  State  converts  to  a  single 
payment  area.  We  are  providing  these 
GPCIs  so  States  that  might  consider 
requesting  a  change  to  a  statewide 
payment  area  can  compare  them  to  the 
existing  multiple  payment  area  GPCIs  in 
the  State.  These  GPCIs  are  informational 
only  and  have  no  effect  under  existing 
physiaan  fee  schedule  payment  areas. 
Any  of  these  new  GPQs  would  become 
effective  only  if  the  State  meets  our 
criteria  and  changes  to  a  statewide 
payment  area. 
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RVU-Based  State  Geographic 
Practice  Cost  Indices  Fop 
SPATES  Ppesen'.v  Containing 
Multiple  Payment  Areas 


.St.2;e 

WofV 

Prac- 
tice Ex- 
pense 

Ma^ 
prac- 
tice 

^..abarr.a  

0.975 
0.997 
1.036 
1.014 
0.967 
0.966 
0.966 
1.019 
0.990 
0.975 
0.958 
0.979 
0.987 
0.949 
1.023 
1.001 
1.037 
0.963 
0.976 
1.027 
1.034 
1.039 
0,96€ 
0.993 
0.980 
1.000 
0.981 
0977 

1.0^:9 

0.973 
0.988 

0.885 
0.998 
1.148 
1.088 
0.952 
0.932 
0.931 
1.049 
0.935 
0.918 
0.907 
0.902 
0.941 
0.938 
1.033 
1.115 
1.036 
0.874 
0.934 
1.099 
1.099 
1.140 
C  &02 
0  951 
1.008 
0  984 
0  922 
0  93*^ 

0  824 

Ar2,:>na    

Caj'forria  

1.255 
1  370 

Connec-jcut  

1  101 

f  iorr<la  

1  253 

Georgia  

0  752 

Idaho 

0889 

Illtnois 

1  466 

Indiana  

!owa  

Kansas  

0.534 
0.666 
1  134 

Kenturky ^ 

Loijisiana 

Maine  ^ 

MaTiand* 

Ma-ssachusetts  

Michioan 

0.667 
0.930 

0716 

C904 

0  655 

Mississippi 

r  650 

Mss^OLirl 

1  274 

'jevacla 

1  144 

Nsw  Jersey 

1  ■"i'^ 

i^ew  vork  

NortTi  Carolina 

Ohio   

Oregon  

°ennsytvania 

Texas  

ViroT'a*  

1  535 
C378 
0920 
0.951 
1315 
C529 
.'■  cp,7 

vVashirgton 

West  Virginia 

Wisconsin   

1  C • 0  '    1  0€4 
0  9\?  !    C688 

0  9-:4    '       '"    ^•^■^ 

"■■n-.e  Maryland  and  Virginia  State  GPCis 
s.'-iown  separately  do  not  iix^ude  the  par.s  of 
Marj.'^arK)  and  Virginia  trK:  udec  ir,  me  District 
of  Columbia  physician  fee  schedule  area,  T>.e 
District  oi  Cotumb>a  pnysic^an  fee  schedule 
payment  area  includes  Wasrir^gton  DC:  Pnrxe 
Georges  arxl  Montgomery  Gour^ties  >n 
Maryland:  and  Fairfax  and  Arlington  CoutLoS 
ard  the  City  of  Alexanana  in  Virginia. 

These  GPQs  were  created  by 
weighting  the  existing  area  GPCIs  by  the 
full  physician  fee  schedule  R\TJ8  in 
each  payment  area.  Full  physician  fee 
schedule  RVUs  were  used  rather  ihan 
1992  actual  dollar  pa\Tnent  amounts 
because  tlie  dollar  amounts  would 
include  txaD.sition  payment  differences, 
which  reflect  remanents  of  the  prior 
reasonable  charge  system  and  which 
Will  disappear  when  the  physician  fee 
schedule  is  ^JIly  effective  ^n  1996. 

These  new  budget-neutral  RVTJ- 
weighted  State  GPQs  are  generally 
slightly  higher  than  the  State  GPCIs 
published  in  Addendum  C  uf  the 
November  1991  final  rule  (36  FR  ,59785) 
because  the  areas  with  the  higher  GPCIs 
within  the  State  as  mentioned  earlier, 
import  beneficiaries  and,  thus,  fumish 
services  (RVUs)  in  a  greater  proportion 
than  their  resident  population  Thus, 
compared  to  the  previous  population- 
weighted  State  GPCIs,  the  losing  [urbaiij 


area^  would  generally  experience 
slightly  less  of  a  decrease  in  payments, 
and  the  winning  (rural)  areas  would 
generally  experience  slightly  more  of  an 
increase  n  p a  v :: ;  i  : :  s  under  a  change  to 
a  statt'A  ,:e  1     .   '\   Differences 
obser/H,!  in  tiie  Miryland  and  Virginia 
GPCI  v,,i  its  fr:  Hi   hose  pubhshed  in  the 
June  1  'r^.  l  proposed  rule  are  primarily 
attributable  to  the  fact  that  the  values  in 
the  rule  included  the  Maryland  and 
Virginia  suburbs  currently  in  the 
District  of  Columbia  physician  fee 
schedule  area,  not  to  differences  in 
weighting. 

Future  conversions  to  statewide 
localities  would  be  made  using  the  new 
budget-neutral  State  GPQs  in  the  above 
table  (subject  to  any  future 
comprehensive  GPCI  revisions  as 
discussed  below).  We  calculated  these 
GPQs  to  assure  that  the  same  amount  of 
pajnments  would  be  made  within  a  State 
after  the  conversion  as  would  have  been 
paid  if  the  conversion  to  a  statewide 
payment  area  were  not  made.  If  we  did 
not  use  these  new  State  GPCIs,  not  only 
might  we  be  generally  disadvantaging 
the  physicians  within  the  State,  we 
might  experience  unintended  budget 
savings.  There  is  no  need  to  recaloilate 
the  GPCIs  for  States  that  were  already 
statewide  locaHties  when  the  physician 
fee  schedule  began  in  1992,  because 
these  existing  GPCIs  were  used  when 
we  computed  the  1992  budget-neutral 
CF 

While  we  received  preliminary 
inquiries  from  a  number  of  States 
concerning  converting  to  a  statewide 
payment  area,  only  six  States  submitted 
formal  petitions  that  contained 
information  concerning  the  level  of 
support  for  the  change  among 
physicians  tn  both  winning  and  losing 
areas.  Of  these  six,  only  Ohio  and  North 
Carolina  demonstrated  sufficient 
support  from  losing  areas  to  support  the 
change.  Therefore,  we  propose  to 
convert  Ohio  and  North  Carolina  to 
statewide  payment  areas  effective  on 
January  1, 1994,  using  the  new  RVU- 
weighted  State  GPQs. 

As  previously  mentioned,  existing 
Medicare  localities  were  not  established 
on  any  consistent  basis.  No  reUable 
national  data  to  construct  the  GPQs 
were  widely  and  consistently  available 
on  a  Medicare  locahty  basis.  Data  were, 
however,  available  on  an  MSA/county 
basis.  In  discussing  the  mapping  of  the 
data  from  an  MSA  to  a  locality  basis, 
various  weighting  methods  were 
;  onsidered.  Census  population  weights 
were  selected  as  being  the  most  reliable 
and  widely  and  consistently  available 
data.  Medicare  payments  were  not  used 
be<^.ause  (1)  being  c±arge-based,  they 
would  have  reflected  the  uniustified 


payment  differences  that  existed  at  that 
time  among  locahties  that  the  physician 
fee  schedule  was  designed  to  correct, 
and  (2)  we  did  not  have  the  capabiUty 
of  Identifying  payment  data  within  a 
locality  attributable  to  each  distinct  part 
of  the  locahty  that  crossed  WSA  Unes. 
As  stated  above,  section  1842  of  the 
Act  gives  the  Secretary  the  authority  to 
set  payment  localities,  and  we  plan  to 
review  the  existing  payment  locahty 
structure  for  possible  future  changes  in 
1996.  In  the  meantime,  we  will  continue 
to  consider  statewide  localities  for  those 
Stale  in  which  physicians  express  a 
desire  for  a  change.  We  beheve  that 
statewide  locahties  are  generally 

tireferable  to  the  present  Medicare 
ocahties  because  they  simphfy 
administration  and  encourage 
pb3rsicians  to  practice  in  rural  areas.  An 
issue  to  consider  Is  how  we  can  assure 
that  the  views  of  all  physicians  in  an 
area  are  soUdted  ana  not  just  the  views 
of  physicians  who  are  members  of  the 
State  medical  societies.  We  will,  of 
course,  announce  any  proposed  changes 
in  the  criteria  for  estabUshing  localities 
or  proposed  changes  to  payment  areas 
as  part  of  the  rulemaking  process  for  the 
physician  fee  schedule. 

G.  Evaluation  and  Management  Services 

1.  Prolonged  Evaluation  and 
Management  Services  (CPT  Modifier 
-21) 

Medicare  does  not  recognize  CPT 
modifier -21,  prolonged  evaluation  and 
management  services.  Physicians 
believe  we  should  make  additional 
payment  for  CPT  modifier  -21  to 
recognize  when  evaluation  and 
management  services  are  primarily  for 
counseling  and  coordination  of  care  that 
exceeds  the  duration  of  the  highest  level 
visit  or  consiiltation  code  available. 

We  are  sympathetic  to  jjermitting 
physicians  to  bill  this  modifier  and 
nimish  supporting  documentation  if 
time  is  the  basis  for  selecting  the  level 
of  the  code  and  if  the  physician  spends 
significantly  more  than  the  time  in  the 
highest  level  of  visit  or  consultation 
code  furnishing  covered  evaluation  and 
management  services  to  a  patient.  We 
recognize  that  some  high  level  visits  or 
consultations  for  counseUng  and 
coordination  of  care  may  take 
significantly  more  than  the  time 
anticipated  by  the  code's  definition  and 
beheve  that  the  physician  should  be 
compensated  for  this  work. 

We  propose  to  permit  billing  of  the 
CPT  -21  modifier  with  documentation 
for  the  following  CPT  codes.  These 
codes  are  for  the  highest  level  of  each 
of  the  following  visit  categories  of 
evaluation  and  management  services: 
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W205    Offic*  or  other  OMtpatient  visM  for  « 

naw  patient 
99215     Office  or  ether  outpatiant  v.ii'  fur  dii 

estabKshed  patient 
99223     Initial  hospital  carv 
99233     Subsequent  hospital  car» 
99245     Office  corsultation  for  a  HHw  •-«• 

estabhshed  patient 
99255     Ininal  inpatien!  conru^t^tion  f  ir  t 

new  or  estabiuhed  patient 
99263     Foliow-up  icpatien!  crmsultatioc  for 

an  es'ablished  patient 
99303    Cx5mprehens;ve  nursing  facility 

assessment 
9931 3     Subsequent  n-orsmg  facility  care 

Carriers  would  make  payment  on  a 
by  report"  basis  if  they  deterraine  that 
the  additional  time  was  necessary  and 
that  addttional  payment  is  appropriate. 
We  would  require  the  physician  to 
furnish  documentation  of  the  services 
furnished  including  the  duration  of 
face-to-face  time  or  floor  time  m  the 
case  of  inpatient  hospital  visits.  We  are 
defining  services  th.at  take  significantly 
more  time  than  indicated  in  the  above 
codes  as  those  in  which  the  time  in  the 
code  is  exceeded  by  30  minutes  or  more. 
Therefore,  we  propose  that  after  the 
time  of  the  evaluation  and  management 
service  has  exceeded  the  time  in  one  of 
the  specified  codes  by  30  minutes  or 
m.ore  and  the  rarrier  has  determined 
from  review  of  the  records  that  the 
services  were  appropriate,  the  carrier 
would  pay  1  00  RVU  for  each  additional 
15-m'.nute  increment  of  tim^e  past  the 
time  spe*':,ified  m  the  code  plus  30 
minutes  For  example,  if  the  physician 
bills  CPT  code  99215  (typical  time  of  40 
minutes)  with  the  CPT  modifier  -21  for 
a  visit  of  85  minutes  and  the  carrier 
determines  that  the  e.xtended  duration 
of  the  visit  was  appropriate,  the  carrier 
would  pay  1  00  additional  RMJ  for  the 
visit  (for  1  increment  of  15  minutes  after 
the  time  of  the  visit  had  passed  70 
(40*30J  minutes). 

\\  e  propose  to  establish  30  minutes 
after  the  duration  of  the  evaluation  and 
managem.ent  service  as  the  threshold  for 
eligibility  for  additional  payment 
because  :t  generally  represents 
approximately  2  standard  deviations 
above  the  mean  duration  of  evaluation 
and  management  ser.-lces  In  addition, 
we  propose  a  payment  of  1  00  RVU 
because  1  00  RVU  represents 
approximately  13  minutes  of  physician 
VNork  including  practice  and  malpractice 
expense  ;n  evaluation  and  management 
services.  It  is  approximately  the  level  of 
a  level  three  established  patient  office 
visit. 

2  Ventilator  Management  on  the  Same 
Day  as  an  Evaluation  and  Management 

Service 

Under  the  physician  fee  schedule. 
ventilation  management  (CPT  codes 


94656,  94657,  94660  and  94662)  is 
considered  to  be  a  global  service  and  is 
assigned  a  0-day  global  period 
Therefore,  payment  is  not  made  for  a 
visit  to  the  same  physician  on  the  same 
day  that  he  or  she  bills  ventilation 
management,  unless  the  visit  is  a 
significant  service,  separately 
identifiable  from  ventilation 
management.  In  contrast,  ventilation 
management  CPT  codes  94656  and 
94657  are  bundled  in»o  critical  care 
services.  CPT  codes  99291  and  99292 

We  believe  that  when  a  physician 
manages  a  ventilator  dependent  patient, 
other  aspects  of  the  patient's  care  are 
inextricably  intertwined  with  the 
management  of  the  ventilation  and  that 
the  evaluation  and  management  services 
furnished  must  be  considered  m  their 
entirety  when  the  selection  of  the  code 
is  made.  The  assignment  of  a  global 
period  of  0  days  to  the  ventilation 
management  codes  merely  provided  us 
with  an  easy  vehicle  for  automating  that 
policy. 

However,  the  application  of  the  global 
surgery  policy  to  this  nonsurgical 
service  has  resulted  in  considerable 
confusion  among  physicians  and 
carriers  regarding  when  billing  for  both 
a  subsequent  hospital  visit  and 
ventilation  management  are  justified.  As 
a  result  of  that  confusion,  we  propose  to 
bimdle  ventilation  manajgement  codes 
94656.  94657,  94660,  and  94662  into 
visits,  and,  therefore,  to  make  our 
pajTnent  for  them  consistent  with  our 
payment  for  critical  care  under  the 
current  CPT  definition  of  cntic-i!  care. 

We  propose  to  accomplish  this  change 
by  designating  ventilation  management 
codes  as  "bundled"  services  with  a  "B" 
status  in  the  Medicare  physician  fee 
schedule  data  base  (the  file  on  which 
our  carriers  base  payment)  and  by 
distributing  the  RVUs  for  these  services 
across  all  subsequent  hospital  visit 
codes.  We  propose  to  bundle  the  RVUs 
for  ventilation  mAnagem.ent  into 
subsequent  hospital  care  codes  because 
virtually  all  (97  percent)  of  these 
services  are  furnished  to  hospital 
inpatients. 

We  recogniM  that  there  are  rare 
circtimstances  in  which  a  physician 
who  is  doing  ventilation  management 
also  furnishes  a  visit  that  is  a 
significant,  separately  identifiable 
service  from  ventilation  mianagemenL  In 
these  unusual  ciromistances.  the 
physician  has  been  justified  in  billing 
the  visit  with  a  CPT  modifier  -25  to 
acquire  payment  for  both  codes.  Under 
our  proposed  policy,  m  these  unusual 
cases,  when  the  physician  selects  the 
level  of  evaluation  and  management 
services  he  or  she  would  alao  consider 
the  level  of  medical  decisionmaking 


required  by  the  need  for  ventilation 
management,  to  decide  the  level  of  the 
hospital  care  code  to  be  used 

We  believe  that  when  the  work 
previously  billed  under  two  codes  is 
considered  in  its  entirety,  the  visit  code 
that  is  selected  will  result  in  appropriate 
payment  because  the  high  level  of 
medical  decisionmaking  for  ventilation 
patients  will  result  in  selection  of  the 
correct  visit  or  consultation  code. 
Moreover,  since  the  most  complex 
ventilation  dependent  Medicare 
beneficiaries  are  cared  for  in  the 
inpatient  hospital  setting  (97  percent  of 
billings  in  1989),  the  increased  RVUs  fcr 
subsequent  hospital  visits  should  also 
assist  in  ensuring  appropriate  payment. 
This  proposed  change  would  also 
eliminate  the  confusion  we  created 
when  we  assigned  a  global  surgical 
period  to  an  evaluation  and 
management  service.  It  would  relieve 
physicians  and  carriers  of  the 
paperwork  burden  of  the  CPT  modifier 
-25  when  a  ventilator  dependent  patient 
requires  a  visit  that  is  a  significant, 
separately  identifiable  evaluation  and 
management  service  from  ventilation 
management.  Last,  it  would  eiimmate 
the  inconsistency  that  currently  exists 
in  our  payment  of  ventilation 
management  for  patients  who  need 
subsequent  hospital  care  versus  those 
who  need  critical  care. 

H  Payment  for  Standby  Surgical  Team 

The  services  of  the  standby  surgical 
team  are  not  considered  covered 
physician  services  because  r;n  physician 
service  is  actually  fiumished.  Recently, 
some  physicians  have  been  billing 
beneficiaries  for  their  standby  or 
"avaiiabihty,"  This  billing  has  been 
m.ost  prevalent  by  thoracic  surgeons 
who  have  charged  for  their  availability 
in  the  event  that  a  patient  undergoing  an 
angioplasty  procedure  hy  a  cardiologist 
does  not  require  an  emergency  bypass 
procedure.  Since  the  charges  are  not  for 
a  covered  physician's  service,  there  is 
no  Medicare  limiting  charge. 

While  it  may  be  good  medical  practice 
to  have  a  s'orgical  team  available  in 
these  situations,  we  continue  to  belie\'e 
that  tiiis  availability  is  not  a  covered 
physician  service  to  an  individual 
patient.  Rather,  we  view  the  surgeon's 
availability  as  a  service  benefitting  all 
patients  receiving  that  partinjlar 
service  If  any  payment  is  made  to  a 
physician  for  his  or  her  availability/,  it 
should  be  made  by  the  hospital  and  not 
by  the  patient  or  the  Medicare  program. 
Currently,  §  405.480(a)  Umits  payment 
to  hospitals  for  physician  availability 
services  furnished  for  emergency  rooms. 

We  propose  to  revise  §  405.480(a)(2) 
to  include  the  activities  of  the  standby 
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surgical  team  as  covered  physician 
availability  services.  Since  these 
services  would  be  paid  directly  by  the 
hospital,  the  physician  would  no  longer 
be  able  to  bill  the  beneficiary  for  these 
services. 

Under  §405. 550(d)(3)  regarding 
billing  of  physician  services,  if  the 
physician  bills  the  beneficiary,  the 
hospital  would  be  considered  to  have 
violated  its  Medicare  provider 
agreement  and  could  be  terminated  from 
the  Medicare  program.  To  remain  in 
compliance  with  its  provider  agreement, 
the  hospital  could  reimburse  the 
beneficiary  for  the  amount  paid  by  the 
beneficiary  to  the  physician  or  arrange 
for  the  physician  to  reimburse  the 
beneficiary  directly. 

/.  Clinical  Laboratory  Interpretation 
Services 

The  November  1991  physician  fee 
schedule  final  rule  (56  FR  59565) 
allowed  payment  for  interpretation 
services  furnished  by  the  clinical 
laboratory  physician  beginning  January 
1,  1992.  In  order  for  payment  to  be 
allowed,  the  clinical  laboratory 
interpretation  service  must  meet  the 
following  conditions: 

•  Be  requested  by  the  patient's 
attending  physician  (although  a 
standing  order  by  the  hospital  is 
considered  an  appropriate  substitute). 

•  Result  in  a  written  narrative  report 
included  in  the  patient's  medical 
record. 

•  Require  the  exercise  of  medical 
judgment  by  the  consultant  physician. 

With  the  assistance  of  the  CNIDs.  we 
identified  1.5  clinical  laboratory  tests  for 
which  a  clinical  laboratory 
interpretation  fee  could  be  recognized  if 
famished  by  a  laboratory  physician. 
These  15  tests  follow: 


CPT  CoOe 


Descnption 


6302Q  

83912  

84165  

84190  


85390 
85576 

86255 

86256 

86320 


Menx>§lobin. 

eleclrop^oreslS 
Njcleic    acid    probe,    with 

eiectrophofesis    with    ex 

a'^mat.on  and  report 
Protein,        total        sea.'m 

eiectroprofenc    fracttcna- 

tion  arxj  qjarctation 
Prctein     unrte,    ei6Ctropf"K> 

retic     tracoonation     and 

quantitation 
Pipnnoiystns;  screening 
Ptateiei,     aggregation     (in 

vrtro),  any  agent 
Fluorescent  arttjody; 

screen 
Fluorescent  anCbody;  tter 
I  mmunoetectroo^Of  esis , 

serum,  each  specimen 


cp- 


.C-ZB 


T 


86325 

66327 

86334 
87164 

87207 


89060 


Description 


Immunoelectrophoresis; 
other  fluids   (e.g.   urine) 
with  concentration,  each 
specimen 

Immunoelectrophoresis; 
crossed    (2   dln>ensional 
assay) 

Immunofixation 
electrophorests 

Dark  field  examination,  any 
source  (eg.  penile,  vagi- 
nal, oral,  sion);  Includes 
specimen  collection 

Smear,  primary  source,  with 
brterpretatton;  special 
stain  for  inctusion  bodies 
or  intracellular  parasites 
(e.g.  n^aria,  kala  azar, 
herpes) 

Crystal  identification  by  light 
microscopy  with  of  with- 
out poiarizing  lens  analy- 
sis, any  body  fluid  (ex- 
cept urine) 


When  we  published  this  list,  we 
noted  that  it  would  be  periodically 
reviewed  and  revised.  The  College  of 
American  Pathologists  (CAP)  has 
identified  10  additional  clinical 
laboratory  codes  that  it  recommends  we 
add  to  the  list.  The  recommendations 
follow 

CAPS  Recommended  Additions  to 
Clinical  Uboratory  Interpreta- 


CPT  code 


80059 

83€!6 " 
84181 

8^162 

88371 
66372 


87177 


Descnption 


Hepatitis  panel 
LS  ratio:  quantitative 
Protein;  Western  B   !    *  :•- 

Interpretation  ana  lei-n 

blood  or  other  NX' V  *,,,;: 
Protein;  Weste--  B-,:t    w- 

interpretatiop  bo,.:  'pp-j-i' 

Wood  Of  otn<e'  o-..^,'  '^..,>^:. 
lnrwnunok>gii:.ci    c  re   '  ^ 

band  kJentfici  t '  c-'  6,i,  -  *- 
Protein  analysts  ot  t;s>  ,e  : , 

Weste'"  B'ct,  witr.  irno.-- 
pretation  arid  'eport 

P'otein  ar.a^/s.s  c*  tissue  by 
Weste""  Bijt  *■:*-  i.-te'- 
T'etatMv-  e''G  ''sport: 
fm,nur.(>c/<5i':ai  t. ''■■*  tor 
banc  oer •  hcarvvy   t^i, , •■■ 

Osrx;t>c       '^aQ".%        '-'.'5':. 
uni,naj  Bated 

Osr^x>t)i:  ♦^aguity,  RBC,  ii> 
caDa!6d 

"''hromt>Doiastir,  tjf^e   partial 
iP"^i     s^tsv-..::jr    pias 
ma 

Ova  and  Parasites,  ds'ect 
sn"»ears  concentration 
and  (Oenaftcatloo 


At  the  national  CMD  meeting  in 
March  1993,  we  asked  the  CMDs  to 

complete  a  survey  providtrit,  th-ir 


recommendations  on  the  following  code 
changes: 

•  Whether  any  of  the  10  additional 
codes  should  be  added  to  the  current 
list  of  clinical  laboratory  interpretation 
services. 

•  Whether  any  of  the  initial  hst  of  15 
codes  should  be  deleted. 

A  majority  of  OsfDs  agree  that  the 
following  codes  shouldbe  added  to  the 
list:  84181,  84182,  88371,  and  88372. 
These  codes  would  be  assigned  the 
same  RVUs  that  are  uniformly  assigned 
to  all  clinical  laboratory  interpretation 
services.  We  are  proposing  to  add  these 
tests  to  the  list  and  welcome  public 
comment  on  this  proposal.  We  are  not 
proposing  any  deletions  to  the  current 
list. 

/.  Payment  for  Selected  Multiple 
Echocardiography  Procedures 

Medicare  currently  pays  the  full 
physician  fee  for  multiple  nonsurgical 
procedures  that  are  performed  on  the 
same  day  by  the  same  physician  or 
supplier  for  the  same  patient,  including 
multiple  echocardiography  procedures. 
We  believe  that  for  these  and  many 
other  nonsxirgical  procedures,  there  are 
efficiencies  that  result  when  the  same 
physician  or  supplier  performs  multiple 
nonsurgical  procedures  on  the  same 
patient  at  the  same  time.  We  believe  that 
these  efficiencies  exist  both  in  the  PC 
and  the  TC  of  some  of  these  procedures. 

One  very  clear  example  ofthis 
efficiency  is  when  the  following 
echocardiography  procedures  are 
furnished  on  the  same  day  by  the  same 
physician  or  supplier  to  the  same 
patient: 


CPT  Code 

Description 

93307  

Echocardiography,  reat-tkne 

with   Image   documenta- 

tion (2D)  with  or  wllhoul 

M-nwde  reco«*ng;  com- 

nlmfcn 

PWW 

93308  

FoUowHjp  or  limited  study 
Doppter  echocardk)graphy, 

93320 

pu^<»d  wave  Rfxt'or  con- 

ttn..j-.s   *H-''e   *-•'■   spec- 

tral Ois,  .■",     :■-.:.  i-:B 

93321  

FolkJW-op  y   • .:^-  '■•  j&f 

93325  

Doppter  cotof  '-'  "^   '•'  >  '/ 

mspplrig   (!■■-    '■•.i,  ,i"rt.ii' y 

In  addition  t-;  r*  '.--■.:  ^- 

Ing      CPT      ccoes      tof 

echocardiography  76825, 

76826.     76827,     76828, 

93307,     93308,     93320. 

93321) 

If  these  services  are  performed  on  the 
same  day  by  the  same  physician  or 
supplier  for  the  same  patient,  they  can 
be  furnished  using  a  single  piece  of 
equipment  and  can  result  in  a  single 
interpretation  and  report.  There  are 
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obvious  effiaendes  in  supplies, 
machir.e  operatuiB  !ir-.e.  technician 
time,  and  physician  time  if  these 
sen'ices  are  perfonr.pd  or  interpreted  on 
Lhe  same  day  by  the  s-^Tie  phvsician  or 
S'jrp'.  ;er 

Specificaily.  the  technician  lime  is 
greatly  reduced  by  performing  the  test 
using  a  single  piece  of  equipment  on  a 
smgle  patient  and  using  a  single  set  of 
supplies  This  contrasts  with  the  need  to 
use  multiple  pieces  of  equipment  for  the 
same  patient  and  with  the  situation  in 
which  the  technician  is  performing  each 
of  the  three  tests  on  a  different  patient, 
both  of  which  require  significantly  more 
technician  and  machine  operating  time 
and  multiple  sets  of  supplies.  In 
addition,  we  believe  that  the  physician's 
time  and  work  is  reduced  when  the 
physician  reviews  a  single  set  of 
medical  records  and  writes  3  single 
report,  based  upon  the  results  of  the 
test,  rather  than  reviewme  records  for 
multiple  patients  and  writing  multiple 
reports. 

Therefore,  we  propose  to  reduce  the 
payment  for  the  TC  and  the  PC  of  the 
above  listed  CPT  codes  for  the  second 
and  subsequent  services  when  more 
than  one  of  them  is  furn;she<i  on  the 
same  day  by  the  same  physician  or 
suppher  for  the  same  patient  As  with 
the  reductions  for  muitipia  surgeries, 
earners  would  be  required  to  rank  the 
tests  biUed  by  a  phys.cian  or  supplier  by 
the  amount  of  payment  made,  pay  the 
highest  valued  CPT  code  m  full  (subiect 
to  the  deductible],  and  pay  50  percent 
of  the  payment  amount  of  the  other  CPT 
codes  in  thas  group  The  ranking  and 
reductions  would  apply  only  to  the 
speafied  CPT  codes  if  they  are 
furnished  by  a  single  physician  or 
supplier  on  the  same  day  for  the  same 
patient 

For  example,  assume  that  the 
pa>'ment  is  directly  in  proportion  to  the 
R\TJs  for  the  procedures  (This  is  true 
under  the  full  physician  fee  schedule, 
but  not  necessarily  true  for  a  locality  in 
1994  because  of  the  transition  to  the 
physician  fee  schedule  ): 

•  A  physician  bills  CPT  codes  93307, 
93320,  and  93325;  the  carrier  ranks  the 
thjee  codes  by  payment  amounts  and 
pays  100  percent  of  the  physician  fee 
schedule  amount  for  CPT  code  93307 
and  50  percent  of  the  physician  fee 
schedule  amount  each  for  CPT  codes 
93320  and  93325. 

•  A  physiological  laboratory  bills  for 
the  TC  for  CPT  codes  93307,  93320,  and 
Q3325,  and  a  phvsician  bills  for  the  PC 
for  these  same  CPT  codes;  the  carrier 
would  pay  the  physiological  laboratory 
100  pert:ent  of  the  TC  for  CPT  code 
93307  and  50  percent  of  the  TC  for  CPT 
codes  93320  and  93325;  the  carrier 


would  pay  the  physician  100  percent  of 
the  PC  for  CPT  code  93307  and  50 
percent  of  the  PC  for  CPT  codes  93320 
and  93325. 

Although  we  are  proposing  multiple 
nonsurgical  procedure  reductions  only 
for  the  CPT  codes  specified  above  under 
the  1994  physician  fee  schedule,  we  are 
carefully  reviewing  all  nonsurgical 
procedures  to  determine  other  sets  of 
codes  that  may  be  furnished  with 
significant  efficiencies  w^hen  they  are 
done  on  the  same  day  by  the  same 
physician  or  supplier  for  the  same 
patient.  Most,  but  not  all,  of  the 
additional  nonsurgical  procedures  we 
are  evaluating  for  reduction  are 
diagnostic  tests.  We  expect  to  propose 
any  changes  for  comment  in  a  future 
Federal  Re^is^er  notice. 

K.  Purchase  of  Surgical  Pathology 
Technical  Component  (TC)  Services 

The  purchased  diagnostic  test 
provision  applies  to  tests,  other  than 
clinical  laboratory  tests,  covered  under 
section  1861{s)(3)  of  the  Act.  These  tests 
include  x-rays,  electroencephalograms, 
and  ultrasound  services.  Under  the 
purchased  test  provision,  the 
purchasing  physician  must  identify  the 
supplier  from  whom  he  or  she 
purchased  the  test  and  the  amount  the 
supplier  charged  the  billing  physician, 
net  of  any  discounts.  We  stated  in  the 
November  1991  final  rule  that  we  would 
continue  to  apply  the  purchased  test 
provision  under  the  physician  fee 
schedule.  Therefore,  if  a  physician  bills 
for  a  diagnostic  test  performed  by  an 
outside  supplier,  the  fee  schedule 
amount  for  the  purchased  services 
equals  the  lower  of  the  billing 
physician's  fee  schedule  or  the  price  he 
or  she  paid  for  the  service. 

In  the  preamble  to  the  final  rule  for 
the  physician  fee  schedule,  we 
announced  that  if  a  pathologist  obtained 
the  TC  service  of  a  surgical  pathology 
service  from  another  laboratory,  the 
service  was  not  subject  to  the  purchased 
diagnostic  test  provisions  (56  FR  59565) 
because  it  does  not  constitute  a 
diagnostic  test.  Upon  reconsideration, 
we  have  decided  this  service  should  be 
subject  to  the  purchased  diagnostic  test 
provisions,  and  we  are  proposing  that 
this  policy  take  effect  for  services 
furnished  beginning  January  1, 1994. 

L.  CPT  Codes  for  Occupational  Therapy 

Occupational  therapy  is  paid  under 
the  Medicare  physician  fee  schedule 
when  it  is  covered  as  "independent 
Occupational  Therapy"  or  as  "incident 
to  a  physician's  service."  Currently 
physicians  may  bill  for  occupational 
therapy  that  is  incident  to  a  physician's 
service  using  the  CPT  physical  medicine 


codes  and  will  be  paid  on  that  basis. 
However,  we  now  require  that 
independent  occupational  therapy  be 
billed  using  HCPCS  code  H5300,  except 
for  initial  occupational  therapy 
evaluations  and  periodic  re-evaluations, 
that  are  billed  under  temporary  HCPCS 
codes  Q0109  and  QOllO.  We  require 
carriers  to  convert  otiier  services 
covered  as  independent  occupational 
therapy  to  H5300  if  they  are  billed 
under  the  CPT  code  that  describes  the 
service.  For  the  1994  physician  fee 
schedule  we  would  permit  OTs  to  bill 
their  services  using  the  appropnate  CPT 
physical  medicine  codes.  The  use  of 
these  codes  by  OTs  would  ensure 
compliance  with  the  statute,  which 
requires  us  to  pay  OTs  in  the  same 
manner  as  we  pay  physicians  for  the 
same  services  they  furnish. 

M.  RVUsfor  Services  Not  Covered  by 
Medicare 

Several  State  Medicaid  programs  and 
commercial  insurers  have  expressed 
interest  in  developing  resource-based 
fee  schedules  for  physician  services.  To 
assist  them,  we  are  interested  in 
developing  work  RVUs  for  services  that 
are  not  currently  included  in  the 
Medicare  physician  fee  schedule  but 
need  RVUs  assigned  for  use  by 
Medicaid  or  other  payers.  The  codes  for 
which  we  wish  to  develop  work  RVUs 
are  currently  noncovered,  bundled,  or 
carrier-priced  under  Medicare.  Practice 
and  malpractice  expense  RVUs  would 
be  imputed  from,  work  RVUs.  We  have 
no  intention  of  changing  our  current 
payment  policy  with  regard  to  these 
services  but,  rather,  wish  to  develop 
RVUs  for  these  services  to  facilitate  the 
adoption  of  the  physician  fee  schedule 
by  other  payers. 

The  Harvard  team  has  developed 
preliminary  RVUs  for  approximately 
200  codes  that  are  not  currently  part  of 
the  Medicare  physician  fee  schedule. 
We  are  interested  in  receiving 
comments  on  these  proposed  work 
RVUs  found  in  Addendum  A.  We  are 
also  interested  in  receiving 
recommendations  for  work  RVUs  for 
approximately  140  codes  for  which  we 
have  no  preliminary  RVUs.  These  codes 
appear  in  Addendum  B. 

While  we  welcome  comments  in  any 
format,  we  have  found  from  past 
experience  that  the  most  useful 
comments  have  followed  a  particular 
format.  We  prefer  receiving  a  clinical 
description  of  the  service  in  question. 
and  hew  the  work  of  that  service  is 
analogous  to  one  or  more  suitable 
reference  services.  Reference  services 
should  be  commonly  performed  services 
with  established  work  RVT^s  that  are 
also  fairly  well  understood  outside  their 
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spedalty.  We  have  included  a  list  of 
suggested  reference  services  in 
Addendum  C.  On  this  list  v/e  have 
included  the  following  services: 

•  Services  that  are  commonly 
performed. 

•  Services  that  span  the  entire 
spectrum  of  work  RVUs. 

•  At  least  three  services  furnished  by 
each  of  the  major  specialties. 

If  none  of  these  services  is  suitable, 
we  recommend  choosing  another 
service  from  the  physician  fee  schedule 
and  explaining  why  it  is  a  better 
reference  procedure. 

The  cUnical  analogy  for  many  services 
can  be  strengthened  by  dividing  the 
service  into  the  following  three  time 
segments  and  comparing  these  segments 
with  the  respective  segments  of  the 
reference  services: 

•  Pre-ser\ice  work — Work  performed 
before  tlie  actual  procedure  such  as 
review  of  records,  solicitation  of 
informed  consent,  and  preparation  of 
equipment.  For  surgical  procedures 

\s  ith  global  periods,  include  estimates  of 
tiie  number,  time,  and  type  of  visits 
from  the  day  before  surgery  until  the 
time  the  patient  enters  the  operating 
room.  The  visit  when  the  decision  to 
operate  is  made  and  those  visits 
preceding  it  sko';;'-]  not  be  included. 

•  In'ra-sf'rv'ire  w.irk — ^The  actual 
y;-:'rformance  of  the  procedure  For 
evriiuation  and  management  services, 
tliis  would  be  described  as  "face-to- 
face"  time.  For  surgice;  procedures, 
include  the  entire  time  period  from 
when  the  patient  enters  the  operating 
room  until  the  patient  is  discharged 
from  the  recovery  room. 

•  Post-service  work — Analysis  of  data 
collected  from  the  encoimter, 
preparation  of  a  report,  and 
communication  of  the  results.  For 
surgical  procedures  with  global  periods, 
include  the  number,  time,  and  type  of 
surgeon  visits  from  the  time  the  patient 
leaves  the  recovery  room  until  the  end 
of  the  global  p>eriod.  Also,  distinguish 
inpatient  from  outpatient  visits. 

In  making  these  estimations,  we 
encourage  detailed  clinical  information 
such  as  data  derived  from  operating 
logs,  operative  reports,  and  medical 
charts  concerning  the  length  of  service, 
the  amoimt  of  work  performed  before 
and  after  the  service,  and  the  length  of 
stay  in  the  hospital.  The  usefulness  of 
this  data  is  greatly  enhanced  if  it  is 
presented  with  comparable  data  for 
reference  serv>cf  s.  Also,  we  encourage 
evidence  of  why  the  data  presented  are 
nationally  representative  of  the  average 
work  involved  in  providing  the  service. 

The  concept  of  wck  in^'o'ves  nior» 
than  just  time,  it  is  the  product  of  V.me 
and  "intensitv".  Intensity  is  best 


compared  by  breaking  it  into  the 
following  elements: 

•  Mental  effort  and  judgment — 
Compare  the  service  in  question  with  a 
reference  service  as  to  the  amount  of 
clinical  data  that  needs  to  be 
considered,  the  fund  of  knowledge 
required,  the  range  of  possible 
decisions,  the  number  of  factors 
considered  in  making  a  decision,  and 
the  complexity  of  how  these  factors 
interact 

•  TecJinical  skill  and  physical 
effort — One  useful  measure  of  skill  is 
the  pomt  m  training  when  a  resident  is 
expected  to  be  able  to  perform  the 
procedure.  Physical  e^ort  can  be 
compared  by  dividing  services  into 
tasks  and  making  direct  comparisons  of 
tasks.  In  making  comparisons,  it  is 
necessary  to  show  that  the  differences  in 
physical  effort  are  not  reflected 
accurately  by  differences  in  the  time 
involved;  if  they  are,  considerations  of 
physical  effort  amount  to  double 
counting. 

•  Psychological  stress — ^Two  kinds  of 
psychological  stress  are  usually 
associated  with  physician  work.  The 
first  is  the  pressure  involved  when 
outcome  is  heavily  dependent  on  skill 
and  judgment  and  a  mistake  has  serious 
consequences.  The  second  relates  to 
unpleasant  conditions  connected  with 
the  work  that  are  not  affected  by  skill  or 
judgment.  These  circumstances  would 
include  situations  with  high  rates  of 
mortality  or  morbidity  regardless  of  skill 
or  judgment,  difficult  patients  or 
families,  or  physician  physical 
discomfort.  Of  the  two  forms  of  stress, 
only  the  former  is  fully  accepted  as  an 
aspect  of  work;  many  consider  the  latter 
to  be  a  /lighly  variable  function  of 
physician  personahty. 

Intensity  often  vanes  significantly  in 
the  course  of  furnishing  a  service.  One 
common  mistake  is  to  "andior,"  to  treat 
points  of  maximum  intensity  during  the 
service  as  the  basis  for  comparing 
services.  It  is  unlikely  that  ihe 
maximum  is  an  accurate  reflection  of 
the  average  intensity  of  a  service:  a 
lengthy  procedure  that  is  simple  except 
for  a  few  moments  of  extreme  intensity 
is  probably  less  work  than  one  of  equal 
length  during  which  a  fairly  high  level 
of  intensity  is  maintained  throughout, 

III.  Issues  for  Possible  Change  After  CY 
1994 

In  addition  to  proposing  policy 
changes  for  implementation  in  the  near 
future,  this  proposed  rule  is  seeking 
comments  and  opinions  to  help  us 
develop  guideUnes  in  a  number  of 
problem  areas.  Because  these  issues  are 
being  raised  for  discussion  to  help  us 
develop  future  proposals  w  are  not 


recommending  that  any  changes  for 
these  issues  be  included  in  CY  1994. 
In  most  cases,  these  issues  relate  to 
whether  to  continue  the  currently 
bundled  payment  for  services.  We 
continue  to  beUeve  that  bundling 
pajTnent  for  closely  related  services  is 
the  best  way  to  pay  for  physician 
services.  However,  we  are  interested  in 
comments  on  these  issues  that 
physicians  have  repeatedly  brought  to 
our  attention. 

A.  Severity  Adjustment/Unusual 
Circumstances 

Payment  imder  the  fee  schedule  for  a 
given  service  is  generally  not  affected  by 
the  condition  of  the  patient.  VariabiUty 
in  case  difficulty  is  assumed  to  average 
out,  if  not  over  all  the  times  a  physician 
performs  a  service,  then  over  all  the 
services  which  that  physician  performs. 
The  CPT  modifiers  -22  and  -52  are 
available  to  denote  imusually  high  or 
low  levels  of  difficulty,  respectively,  in 
performing  a  service.  Additional 
payment  for  CPT  modifier  -22  requires 
documentation  and  evaluation  on  a 
case-bv-case  basis. 

We  nave  received  comments  about  the 
lack  of  a  severity  adjustment  for  the 
services  paid  under  the  Medicare 
physician  fee  schedule.  While 
physicians  can  use  the  CPT  modifier  -22 
to  receive  additional  payment  for  an 
imusually  difficult  case,  physicians 
have  claimed  that  the  documentation 
required  and  the  subjective  nature  of  the 
case-by-case  evaluation  discourage  them 
from  using  the  modifier. 

Most  of  the  comments  about  the  lack 
of  severity  adjustment  in  fees  have  come 
from  referral  centers  with  national 
reputations  seeking  a  higher  level  of  fees 
for  services  performed  at  these  centers 
to  compensate  for  the  mere  severe  case 
mix  they  claim  to  have.  Studies  that 
compare  severity  of  illness  among 
Medicare  patients  indicate,  however, 
that  these  centers  also  draw  large 
numbers  of  relatively  healthy  patients 
whose  high  socioeconomic  status  gives 
them  both  the  knowledge  and  the  means 
to  travel  to  referral  centers  at  their  own 
initiative.  Similarly,  the  most 
desperately  ill  are  often  too  ill  to  travel 
Therefore,  we  remain  imconvinced  that 
payment  at  these  institutions  is 
inadequate.  We  beUeve  that,  if  severity- 
adjusted  payments  are  made,  they 
should  be  made  on  a  case-specific  basis 
rather  than  made  to  all  cases  of  a 
specific  type  of  provider. 

We  recognize  that  every  patient  is 
unique;  no  payment  system  can  account 
for  all  differences.  In  general,  we  beUeve 
the  averaging  process  fairly 
compensates  most  physicians  for  the 
range  of  cases  they  treat.  Moreover,  we 
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are  convinced  that  no  payment  system 
can  or  should  tr,-  to  adjust  payment  for 
Lhe  unique  characteristics  of  each 
patient  treated  There  may  be  a  limited 
n  .mber  of  physicians  who  see  an 
atypical  mix  of  patients  for  whom 
payment  for  the  average  case  may  not  be 
equitable.  As  noted  above,  the  CPT 
modifier  -22  is  available  to  adjust  for 
these  cases  but,  because  of  the  perceived 
paperwork  burden  of  using  that 
modifier,  it  may  not  be  fully  used.  As  an 
aitemaiive,  we  are  considering 
estabbshing  criteria  for  broadened  use 
of  the  CPT  modifiers  -22  and  -52  for 
given  procedure  codes  and 
recommending  uniform  RVXJs  for  cases 
identified  by  those  criteria  to  be  of 
higher  or  lower  severity. 

If  certain  requirements  are  met.  we 
would  modify  our  ourent  use  of  the 
C?T  modifiers  -22  and  -52  by  routinely 
making  higher  (or  lower)  payment  and 
waive  both  prepayment  documentation 
requirements  and  manual  review.  We 
would  make  payment  uniform,  two  or 
three  specific  work  RVUs  would  be 
assigned  to  a  code  depending  on 
modifier  use.  Monitoring  for  appropriate 
use  would  depend  on  statistical  analysis 
of  patterns  cf  use  and  chan  audits  when 
unusual  patterns  are  found 

For  'his  system  to  work,  cKinty  of 
definition  and  consistency  of  use  are 
essential.  One  physician's  subjective 
assessment  of  case  severity  may  not 
match  another's  Cntena  fnr  use  of  the 
modifiers  would  not  be  accepted  unless 
they  are  clear  and  based  upon  objective 
and  venf.able  information  such  as  age, 
diagnosis,  vital  signs,  prior  procedures, 
and  underlvTng  conditions 

If  cntena  are  established  for  using 
seventy  modifiers  with  a  given  code, 
modifiers  could  not  be  used  with  that 
code  in  any  other  situation,  the  old 
system  wculd  no  longer  be  in  effect  for 
that  code,  h  is,  therefore,  possible  that 
some  cases  that  would  have  been 
approved  for  additicnal  payment  under 
the  old  system  would  fail  to  quahfy  for 
a  CFT  modifier  -22  under  the  new 
system-.  Codes  for  which  we  have  not 
established  uniform  cntena  for  modifier 
use  would  continue  to  be  considered  on 
a  case-by-case  basis  by  carriers  if 
physicians  use  the  CPT  m.odifier  -22 
with  documentation. 

We  are,  therefore,  inviting  physicians 
and  specialty  societies  to  propose 
adjustments  to  work  RVX's  to  be  used 
with  CPT  modifiers  -22  and  -52  for 
specific  codes,  incluchng  specific 
criteria  for  use  of  the  modifiers  so  th^it 
a  physician  could  readily  determine 
whether  a  modifier  is  appropnate  in  a 
specific  case.  The  proposals  should 
include  estimates  of  what  proportion  of 
services  billed  with  the  code  would  use 


the  modifier(s)  and  the  basis  for  the 
estimates. 

If  we  accept  a  proposal,  the  work 
RVUs  for  the  unmodified  service  (base 
work  RVUs)  would  be  adjusted  using 
the  volume  estimates  so  that  the 
volume- weighted  average  of  ail  services 
billed  under  the  code  would  equal  the 
original  aggregate  work  RVU  for  that 
code.  The  result  would  be  two  (or  three, 
when  both  CPT  modifiers  -22  and  -52 
are  used)  severity-specific  levels  of 
payment  for  the  service,  one  higher  than 
the  existing  fee  schedule  a.mount  and 
one  lower.  If  we  approve  use  of  only 
CPT  modifier  -22  for  a  code,  payment 
for  the  unmodified  service  would  be 
lowered.  If  we  approve  use  of  only  CPT 
modifier  -52  for  a  code,  the  payment  for 
the  unmodified  service  would  increase. 
If  we  approve  use  of  both  modifiers  for 
a  single  code,  the  payment  for  the 
unmodified  code  could  be  lower  or 
higher  than  it  is  now,  depending  on  the 
work  RVUs  of  the  modified  services  and 
the  assumptions  we  use  regarding  their 
relative  volumes. 

If  we  receive  and  accept  any 
proposals  for  standardized  use  of  the 
CPT  modifiers  -22  and  -52  consistent 
with  the  model  we  have  outlined  here. 
we  will  formally  announce  a  change  in 
the  Federal  Register  subject  to  public 
comments.  The  earliest  these  criteria 
and  revised  RVUs  would  become 
effective  would  be  for  services  furnished 
beginning  January  1, 1995 

We  would  closely  observe  and 
periodically  adjust  work  RVUs  for  base 
and  modified  services  according  to 
actual  use  so  the  volume- weighted 
average  would  remain  equal  to  the 
original  RVUs.  If,  use  of  the  CPT 
modifier  -22  were  greater  than  expected, 
we  would  reduce  die  work  RVUs  for 
that  modifier  to  counteract  any 
tendency  to  upcode.  If  use  of  the 
modifier  were  less  than  expected,  the 
problem  would  more  likely  reflect  a 
simple  misestimation  of  relative 
volumes,  as  there  is  no  incentive  to 
downcode;  therefore,  we  would  increase 
the  base  work  RVUs.  For  the  CPT 
modifier  -52,  both  misestimation  and 
downcoding  would  be  corrected  by 
adjusting  the  base  RVUs. 

B.  Global  Surgery 

1.  Payment  for  a  Visit  on  the  Day  of  a 
Minor  Procedtire 

Under  the  physician  fee  schedule. 
surgical  procedures  are  paid  on  the 
basis  of  a  global  fee,  which  includes 
payment  for  the  routine  pre-operative, 
intra-operative,  and  post-operative 
services  related  to  the  procedure. 

The  global  surgery  policy  applies  to 
1,313  minor  surgical  procedures  to 


which  we  have  assigned  either  a  0-  or 
10-day  global  period,  as  well  as  to  the 
major  (90-day  global)  surgeries,  To  bill 
a  visit  on  the  same  day  as  the  procedure, 
the  visit  must  be  for  a  significant, 
separately  identifiable  evaluation  and 
management  service  beyond  the  usual 
pre-  and  post-operative  work  typically 
furnished  on  the  day  of  the  procedure 
The  visit  must  be  billed  with  CPT 
modifier  -25  to  indicate  that  these 
cnteria  are  met. 

Many  physicians  have  asked  that  we 
not  apply  the  global  surgical  policy  to 
minor  procedures  They  want  to 
routinely  bill  for  a  visit  furnished  on  the 
day  of  the  procedure  and  be  paid  for  the 
visit  in  addition  to  the  procedure 
without  using  the  modifier.  They 
indicate  that  for  many  minor 
procedures,  the  visit  furnished  the  day 
of  the  procedure  always  includes 
complex  evaluation  services  that  were 
not  considered  in  the  global  RVUs  for 
the  procedure  (for  example,  code  99215, 
Established  patient,  level  .5]  Moreover, 
physicians  have  complained  ihat  the 
criteria  for  use  of  the  CPT  modifier  -25 
are  not  clear  and  that  the  lack  of  clarity 
creates  a  paperwork  burden  in  deciding 
whether  they  should  use  the  modifier. 

While  the  administrative  burden 
would  be  reduced  for  physirJans  and 
carriers  if  we  cease  to  apply  the  global 
surgical  policy  to  minor  procedures,  we 
have  some  senous  concerns  about  doing 
so.  If  we  retain  the  current  RVUs  for  the 
global  senice  and  simultaneously 
permit  routine  billing  of  a  visit,  we 
would  overpay  physicians  for  the 
services  they  furnish  and  would  raise 
the  total  number  of  RVXJs  in  the  system, 
potentially  requiring  all  RVX-'s  to  be 
adjusted  for  budget  neutrality. 
Therefore,  we  would  have  to  reduce  the 
RVUs  for  the  minor  procedures  to 
ehmLnate  the  RVUs  for  evaluation  and 
management  work  that  we  added  to  the 
Harvard  research  team's  RVL^s  when  we 
apply  the  global  policy  to  these  services. 

We  are  try^ing  to  develop  guidelines 
for  physicians  and  carriers  to  help  them 
determine  when  a  CPT  modifier  -25  is 
appropriate.  We  are  requesting  public 
comment  regarding  what  cnteria  define 
when  an  evaluation  and  management 
service  is  a  significant,  separately 
identifiable  service  that  is  not  typically 
a  part  of  the  routine  pre-  and  post- 
operative care  of  minor  procedures, 
particularly  when  the  procedure  and  the 
evaluation  and  management  service  are 
for  the  same  disease,  condition,  or  set  of 
symptoms.  In  addition,  we  are  asking 
for  comments  regarding  alternatives  to 
applying  the  global  fee  concept  to  minor 
procedures  and  the  adjustment  of  the 
RVUs  such  a  change  would  require.  For 
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the  pr-r^sent  time,  we  propo&e  to 
continue  tiie  current  policy 

2.  Split  Global  Care  (CPT  Modifiers  -54 
and  -55) 

If  a  surgeon  transfers  the  post- 
operative care  of  a  patient  to  another 
physician  by  way  of  a  wntten 
agreement,  the  surgeon  bills  the  s'l^rpery 
under  CPT  modifier  -54  {ir.tra-rjperatjve 
care  only)  and  ti'.e  receiving  physician 
bills  the  post-surgery  services  under 
CPT  modifier  -55  (post-operative  care 
only).  The  carrier  splits  trie  post- 
operative payment  between  the 
physicians  based  on  the  percentage  of 
days  left  in  the  global  period  after  tlie 
day  the  receiving  physician  funiiiihes 
the  first  post-operative  service. 

Because  the  post-operative  portion  of 
the  payment  is  split  based  upon  the  date 
of  the  first  service  furnished  by  the 
receiving  physician,  the  receiving 
physician  may  receive  more  or  less 
payment  than  is  appropriate  for  the 
work  in  the  services  furnished. 
Examples: 

•  If  an  ophthalmologist  transfers  post- 
cataract  care  to  an  optometrist  on  the 
45th  day  (about  the  time  many  post- 
cataract  patients  are  completely 
recovered  and  have  been  "discharged" 
by  the  surgeon  but  are  only  halfway 
through  the  global  fee  period),  the 
optom.etrist  receives  half  of  the  post- 
operative payment  for  the  cataract 
surgery  althotigh  the  ophthalmologist 
has  already  furnished  most  of  the 
necessary  post-operative  care, 

•  If  an  ophthalmologist  transfers  post- 
cataract  care  to  an  optometrist  who 
furnishes  his  or  her  first  service  on  the 
10th  day  of  the  global  period,  the 
optometrist  receives  90  percent  of  the 
post-operative  payment  for  the  cataract 
surgery,  although  the  services  in  the 
first  week  after  surgery  are  the  most 
work-intensive  and  important  to 
recovery. 

We  split  the  payment  in  this  situation 
based  upon  days  in  the  global  fee  period 
because  we  believed  that  having  a 
uniform  national  policy  was  preferable 
to  carrier  discretion  and  we  did  not 
have  a  better  alternative  national  poUcy. 

Virtually  all  of  the  problems  and 
issues  of  equity  and  proper  billing  of 
split  care  that  have  been  brought  to  our 
attention  pertain  to  post-cataract  care 
split  between  ophthalmologists  and 
optometrists  The  problem  is 
compounded  because  the  scope  of 
practice  for  optometrists  varies  by  State. 
Similarly,  the  extent  nf  post -operative 
services  furnished  by  optometrists 
varies.  Therefore,  we  believe  that  n  'r\,i\ 
he  appropnete  to  retain  the  current 
policy  for  all  surgeries  exaipt  cataract 
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sur^enes,  for  which 
problems 

To  resolve  problems  with  split  post- 
cataract  care,  we  considered  giving 
carriers  discretion  to  establish  their  own 
poUcies  for  spUt  pcKt-catarart  ".Hn- 
However,  we  continue  to  be:u'v*-  •:.n' 
'.V"  should  have  a  nationa.  nt.,  \ 

We  also  have  consiQered  esiarjushing 
a  specified  perceotage  split  for  these 
circumstances.  For  example,  if  the  care 
is  split  in  the  first  30  days,  we  might  pay 
the  surgeon  80  percent  of  the  post- 
operative percentage  and  the  receiving 
physiciar  2    ^mrcent  of  the  post- 
operativt  ;>pr!  ertage.  If  care  is  spHt  after 
day  30,  Wf  i:  .gnt  pay  the  surgeon  95 
percent  and  the  receiving  physician  5 
percent.  However,  we  have  no  research 
or  data  to  support  tiiese  percentages  and 
since  payment  for  cataract  surgery  has 
always  been  made  on  a  global  fee  basis, 
we  do  not  have  data  on  the  frequency 
of  visits  during  the  post-operative 
period  on  which  to  calculate  percentage 
breakouts. 

We  also  have  considered  reducing  the 
global  fee  period  for  catauract  surgery 
from  90  days  to  45  days  and 
simultaneously  reducing  the  RVUs  for 
the  surgery  to  eliminate  the  payment  for 
the  last  45  days  of  the  global  period. 
This  would  be  a  reduction  of  about  1,00 
RVU.  We  have  been  told  that  this  would 
eliminate  most  of  the  spht-care 
problems  for  these  procedures.  It  would 
also  reduce  the  current  administrative 
burden  on  carriers  that  occurs  with 
split-care  biUings  for  this  service. 

3.  Itinerant  Surgeon  BiUings 

The  intra-operative  RVUs  include 
payment  for  the  pre-operative  and  post- 
operative inpatient  hospital  work  as 
well  as  the  surgery  itself.  The  post- 
operative RVUs  include  payment  for  the 
outpatient  post-operative  work.  We 
established  the  intra-operative  RVUs  to 
include  inpatient  post-operative  care 
because  we  believed  that  the  surgeon 
would  typically  furnish  the  necessary 
inpatient  hospital  care. 

We  did  net  dnticipate  the  frequency 
with  which  surgery,  particularly  in  rural 
areas,  is  performed  by  a  visiting  or 
itinerant  surgeon  and  the  frequency 
with  which  the  pre-operative  and  all 
post-operative  care  is  furnished  by  a 
primary  care  physician.  Under  our 
current  policy,  if  a  primary  care 
physician  furnishes  the  pre-operative 
and  post-operative  inpatient  care  and 
post-operative  outpatient  care,  the 
surgeon  bills  the  surgery  using  only  the 
CPT  modifier  -54  for  intra-operative 
care  The  pnmary  care  physician  bills 
for  the  pre-operative  and  post-operative 
inpatient  care  using  the  appropriate 
evaluation  anc  management  codes  and 


the  pofit-o{>erative  outpatient  care  using 
CPT  modifier  -55.  If  the  surgeon 
furnishes  only  the  intra-operative  worit, 
this  spht-care  pohcy  results  in 
substantially  more  Medicare  payment 
than  would  be  made  if  the  stirgeon 
furnished  all  of  the  global  care  because 
the  intra-operative  RVUs  include 
pNiyment  for  all  post-operative  inpatient 
care. 

We  have  considered  a  number  of 
options  for  resolving  this  problem  in  a 
manner  equitable  to  physicians  and  to 
the  Medicare  program. 

•  We  could  divide  the  RVUs  into 
pure  pre-operative,  intra-opwrative,  and 
post -operative  RVU  segments  (by 
breaking  apart  the  intra-operative  RVUs) 
and  accept  CPT  modifier  -56  for  pre- 
operative care  only  (which  we  do  not 
now  accept).  It  would  be  difficult, 
however,  to  divide  the  RVUs  accurately. 

•  We  could  set  the  surgeon's  payment 
at  the  di^rence  between  the  full  global 
fee  and  the  simi  of  payments  made  to 
the  primary  care  physician.  This  option 
would  permit  the  primary  care 
physician  to  control  the  payment  to  the 
surgeon  by  controlling  the  number  and 
level  of  visits  the  physician  billed. 

•  We  could  recognize  the  CPT  pre- 
operative modifier  -56  and  pay  the 
primary  care  physician  for  this  care 
using  the  pre-operative  percent  in  the 
data  base  and  establish  a  percent  of  the 
intra-oi>erative  RVUs  that  represents 
post-operative  inpatient  care.  We  would 
have  to  create  two  new  modifiers,  one 
for  inpatient  post -operative  care  only 
and  one  for  intra-operative  care 
exclusive  of  inpatient  post-operative 
care.  The  intra-operative  RVUs  would 
be  spht  between  the  surgeon  and  the 
primary  care  physician  based  on  the 
percent  we  established  for  post- 
operative inpatient  care. 

C.  Physical  Medicine  Senices 

The  law  requires  that  we  pay 
independently  practicing  physical 
therapists  CPTs)  and  indepjendently 
practicing  occupational  therapists  (OTs) 
the  same  as  we  pay  physicians  for  the 
services  they  furnish.  Services  of 
independent  OTs  and  PTs  are 
"physician  services"  for  purposes  of  fee 
schedule  payment,  as  defined  in  section 
1848(j)(3)ofthe  Act. 

We  have  two  sets  of  codes  that  can  be 
used  to  bill  physical  therapy:  the  CPT 
codes  for  individual  modalities  and 
services  and  the  HCPCS  alpha-numeric 
codes  for  physical  therapy  visits, 
including  treatments  and/or  modalities. 
We  clarified  in  instructions  that  PTs 
cannot  bill  physician  visit  or 
consultation  c»des.  We  created  two 
HCPCS  temporary  codes  for  them  to  use 
to  bill  physical  therapy  evaluations  and 
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re-evaiuatior.s  'HCPCS  codfjs  Q0103  and 
Q0104). 

We  have  one  code  for  occupational 
therapy.  HQ'CS  code  H5300  We  also 
created  two  HCFCS  coces  for 
occupational  tnerapy  initial  evaluations 
and  penociic  r»*-eva;uations  (HCPCS 
codes  Q0109  and  QCllO.  effective  for 
servTces  fumish»^d  after  June  27,  1993). 
We  have  no  uniform  instructions  for 
biihng  or  pav.ng  other  occupational 
therapy  services. 

We  have  had  preliminary  discussions 
with  the  American  Physical  Therapy 
Association  (APTA)  and  the  American 
Occupational  Therapy  Association 
regarding  the  coding  of  physical  therapy 
and  occupational  therapy  services.  We 
havB  recently  received  additional 
infornr.adon  on  a  coding  proposal  from 
the  .APTA  In  addition  we  have  recently 
becorr.e  aware  that  the  American 
.Academy  of  Physical  Medicine  and 
Rehabilitation  has  submitted  a  request 
fi  r  a  revision  of  the  CPT  codes  for 
physical  medical  services.  After 
considering  these  proposals,  we  will 
expand  the  discussion  of  the  coding  of 
these  services  to  include  representatives 
of  other  frequent  providers  of  physical 
medicine  services  (that  is,  orthopedic 
surgeons  and  fanuly  and  general 
practitioners). 

Because  estabhshing  a  single,  uniform 
system  for  coding  physical  therapy  and 
occupational  therapy  services  has 
payment  implications  for  many 
physicia.is  and  nonphysidans,  we 
expect  to  propose  revisions  to  the 
physical  medicine  codes  for  pubHc 
com.ment  before  we  implement  them. 
We  do  not  expect  to  implement  a 
uniform  coding  system  until  January  1, 
1995. 

D  Payment  for  Physician  Case 
Management  Services 

Under  the  current  policy,  separate 
payment  is  not  made  for  case 
management  services.  While  the 
services  are  covered,  they  are 
considered  part  of  the  physician  work 
involved  in  a  visit;  payment  for  the  visit 
encompasses  payment  for  the  case 
management  services.  We  continue  to 
believe  that  most  of  the  tasks  associated 
with  case  management  are  of  this  type 
and  are  accounted  for  in  the  pre-  and 
post-work  of  the  visit.  The  longstanding 
custom  cf  physicians  furnishing  case 
management  services  in  connection 
with  visits  and  as  part  of  a  continuing 
care  relationship  wi*h  a  patient 
represents  appropriate  .medical  practice, 
and  we  do  not  wish  to  change  this 
fundamental  relationship  However,  we 
are  aware  that  the  treatment  of  certain 
complex  cases  m  the  home  or  in  NFs 
has  led  to  situations  in  which 


physicians  furnish  significant  medical 
management  services,  which  are  not 
related  to  regular  visits  and  which  our 
current  policy  may  not  adequately 
address.  We  are  considering  recognizing 
these  special  cases.  Our  intent  at  this 
time  is  to  soUcit  information  and 
suggestions  from  the  pubUc  on  this 
issue  with  the  view  towards 
determining  if  a  new  policy  should  be 
proposed. 

Ine  CPT  defines  case  management  as 
"a  process  in  which  a  physician  is 
responsible  for  the  direct  care  of  a 
patient,  and  for  coordinating  and 
controlling  access  to  or  initiaUng  and/or 
supervising  other  health  care  services 
needed  by  the  patient."  We  do  not 
believe  the  existing  CPT  codes  for 
physician  case  management  services, 
which  pertain  to  team  conferences  and 
telephone  calls,  accurately  describe  the 
services  we  believe  might  warrant 
separate  payment.  Therefore,  we  are 
considering  developing  a  new  HCPCS 
code  to  describe  the  complex  medical 
management  of  patients  with  certain 
high-cost  conditions.  We  would  make 
payment  to  wily  those  physicians  who 
furnish  these  services  for  patients  with 
conditions  that  routinely  require 
management  well  beyond  what  is 
incident  to  a  visit  or  another  service. 
Examples  of  these  patients  might 
include  those  requiring  intravenous 
antibiotic  therapy,  a  ventilator,  or 
parenteral  or  enteral  feeding. 

We  are  not  considering  specifying  the 
length  of  time  the  physician  spends 
furnishing  case  management  services  to 
patients  with  the  specified  conditions. 
Rather,  we  may  consider  paying  for  case 
management  services  on  a  monthly 
basis.  That  is,  a  new  code  could 
describe  a  package  of  certain  specified 
case  management  services  furnished 
during  a  month  by  the  physician 
identified  as  the  case  manager. 

We  have  a  number  of  outstanding 
questions  to  resolve  before  proposing  a 
new  policy.  We  would  need  to  establish 
rules  regarding  which  physicians  could 
be  paid  for  the  coordination  of  care  and 
how  we  could  identify  these  attending 
physicians.  In  addition,  we  need  to 
decide  how  best  to  assure  that  these 
physicians  are  accountable  for  the 
requisite  case  manager's  services  (that 
iSj  whether  to  require  periodic 
documentation  as  to  the  services 
furnished).  We  also  need  to  decide  if 
payment  for  case  management  services 
should  be  linked  to  face-to-face  contact 
between  the  patient  and  the  physician  at 
specified  Intervals  to  assure  high  quality 
care.  In  addition,  there  are  immediate 
and  long-term  financial  implications  for 
separate  payment  of  case  management 
services  for  Medicare  benefiaanes  If 


we  separate  case  management  payment 
from  payment  for  visit?,  the  beneficiary 
becomes  liable  for  the  coinsurance  for  a 
service  of  which  he  or  she  m.ay  not  be 
aware  or  which  he  or  she  may  not  have 
requested.  Therefore,  we  would  need  to 
determine  whether  to  require  that  those 
beneficiaries  or  their  representatives 
must  elect  to  receive  case  m.anagement 
services  bef.-'e  Medicare  makes  any 
payment. 

ff  we  decide  to  pay  for  physician  case 
management  services,  we  would  do  so 
in  a  budget-neutral  manner.  While 
9ep.irate  payment  would  constitute  a 
new  policy  that  would  require  us  to 
establish  discrete  RVUs  for  case 
management  upon  which  to  base 
payment,  these  are  not  new  services 
since  tliey  always  have  been  performed 
for  Medicare  beneficiaries  and  have 
been  considered  to  be  covered,  although 
not  separately  billable,  services.  The 
provision  in  section  1848(c)(2)(B)(ii)  of 
the  Act  that  the  adjustments  to  the 
physician  fee  schedule  may  not  cause 
the  amount  of  expenditures  for 
physicians'  services  to  differ  by  more 
than  S20  million  would  apply.  Because 
we  have  net  determined  the  scope  of 
services  and  cases  we  would  include  in 
our  definition  of  rase  management,  we 
do  not  have  expenditure  estimates  at 
this  time  However,  we  expect  the 
increased  expenditures  to  exceed  $20 
million  Therefore,  the  RVUs  for  all 
services  may  need  to  be  adjusted 
downward  to  account  for  the  separate 
payment  for  case  management  services. 

t)ue  to  the  complexity  of  this  issue  as 
described  above,  we  are  not  making  any 
specific  proposal  at  this  time.  Rather, 
we  are  soliciting  information  and 
recom.mendations  from  the  public. 
While  we  are  not  limiting  the  scope  of 
the  com.mients  we  will  consider,  we  are 
particularly  interested  in  receiving 
information  relating  to  the  following 
issues.  First,  we  are  seeking 
recommendation.^  on  the  types  of  cases 
or  patient  conditions  that  require 
complex  medical  management  and  for 
which  Medica.'-e  should  allow  separate 
payment  (for  exam,ple,  ventilator- 
dependent  or  home  IV  iherr.py  patients). 
Second,  for  the  average  patient  with  the 
conditions  we  have  cited  and  any  others 
recommended  by  the  rommenter,  we 
request  comments  on  the  following 
issues: 

•  The  typical  services  f-umished 
under  Lhe  case  management  umbrella 
and  how  we  would  assure  that  these 
services  are,  in  fac:t,  provided  (that  is, 
accountability). 

•  Which  physician  should  be 
recognized  as  the  case  manager  for  these 
patients  and  how  Medicare  might 
identify  the  appropriate  physician. 
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•  The  frequenc)-  \A:"h  which  the 
average  patient  may  require  a  face-to- 
face  encounter  with  the  physician. 

•  Assignment  of  appropriate  work 
RVUs  for  these  case  management 
services. 

•  Whether  beneficiaries  or  their 
representatives  should  have  the 
opportunity  to  elect  this  service  and 
identify  the  physician  and  any  other 
issues  related  to  beneficiar\'  liability. 

I\'.  tlhanges  lo  the  Regui-Jt.ons 

In  §  405.480(a)(2).  we  would  include 
the  services  of  the  standby  surgical  team 
as  physician  availability  services. 

In  §  414.4(b),  we  would  revise  the 
heading  to  read  "Statewide  areas,"  and 
add  North  Carolina  and  Ohio  as 
additional  statewide  fee  schedule  areas. 

In  §  414.32,  we  would  apply  the  site- 
of-service  payment  differential  to  office 
or  other  outpatient  consultations  and 
confirmatory  consultations,  nursing 
facility  and  hospital  inpatient  settings, 
and  six  additional  senaces. 

In  addition  to  the  above  changes,  we 
have  also  made  editorial  changes  that  do 
not  affect  the  substance  of  the 
pro\isions. 

V.  Collection  of  Inforrr.a'ion 
Requiremenls 

T"  IS  doc  iment  does  not  impose 
i.'.f  r:-  -   )p.  collection  and 
reconiKeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Papen>'ork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seql 

\1.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Re{;ister  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
mimduaily  We  will  consider  all 
comments  we  receive  by  the  date  and 
ti.Tia  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
pre.amble  to  that  document. 

MI.  Regulatory  Impact  .Analysis 

A.  Executive  Order  12291  and 

Regulatory  Flexibility  Act 

Executive  Order  12291  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulator)'  impact  analysis  for  any  rule 
that  meets  one  of  tlie  EG.  12291  criteria 
for  a  "maior  njle*.  that  is,  that  would  be 
likely  to  result  m — 

•  ,\n  annual  effect  on  the  economy  of 
$100  million  or  more, 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 


Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  ettects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601 
through  612)  imless  the  Secretary 
certifies  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  physicians  are 
considered  to  be  small  entities. 

This  proposed  rule  would  revise 
certain  payment  policies  under  the 
physicians'  fee  schedule  that  were 
effective  January  1, 1992.  After  more 
than  a  year  of  experience  with  the  fee 
schedule,  we  realize  that  some  policies 
need  to  be  reconsidered.  It  is  our 
intention  that  these  proposed  policy 
changes  would  be  budget  neutral, 
resulting  in  no  overall  cost  or  savings  to 
the  Medicare  program.  Section 
1848(c)(2)(B)(ii)(n)  of  the  Act  provides 
that  adjustments  in  RVUs  due  to 
changes  resulting  from  a  review  of  those 
RVUs  may  not  cause  total  physician  fee 
schedule  payments  to  differ  by  more 
than  $20  million  from  what  they  would 
have  been  had  the  adjustments  not  been 
made.  Therefore,  if  this  tolerance  is 
exceeded,  we  make  adjustments  to 
preserve  budget  neutrality.  We  are, 
however,  preparing  a  regulatory  impact 
analysis  because  the  provisions  of  this 
proposed  rule  are  expected  to  have 
varying  effects  on  the  distribution  of 
Medicare  physician  payments  across 
specialties  and  across  geographic  areas. 
We  anticipate  that  virtually  all  of  the 
approximately  500,000  physicians  who 
furnish  covered  services  to  Medicare 
beneficiaries  would  be  affected  by  one 
or  more  provisions  of  this  proposed 
rule.  However,  with  few  exceptions,  we 
expect  that  the  impact  will  be  limited. 

The  following  discussion  describes 
what  we  know  about  the  impact  of  this 
proposed  rule  on  affected  entities  and  is 
intended  to  fulfill  the  requirements  of 
both  EG  12291  and  the  RFA. 

1.  Transplant  Surgeries 

Tlie  physician  fee  schedule  presently 
contains  no  RVUs  for  heart,  heart-lung, 
and  liver  transplants.  Rather,  these 
ser\'ices  are  individually  priced  by 
Medicare  carriers.  We  propose  to 
establish  RVUs  for  these  services,  which 
ivould  result  in  greater  consistency  in 
Medicare  payment  for  them.  Since 
cjimer  payments  currently  vary  widely 


from  the  proposed  allowances,  the  effect 
would  be  mixed.  Transplant  surgeons  in 
some  areas  would  fare  better  and  others 
would  fare  worse  under  the  national 
values.  Under  the  proposed  RVUs  for 
transplant  services,  payment  would 
generally  be  reduced  as  compared  with 
current  carrier  allowances.  We  estimate 
a  net  savings  of  about  $1  million  under 
the  fully  implemented  fee  schedule. 
Savings  in  CY  1994  would  be 
considerably  less,  however,  since 
payment  for  these  services  would  likely 
be  under  the  transition  rules  in  most 
localities  as  set  forth  in  section 
1848(a)(2)  of  the  Act. 

2.  Radiation  Physics  Services 

Because  of  the  difficulty  of 
detennining  the  degree  of  physician 
involvement  as  opposed  to  a  physicist's 
role  in  various  aspects  of  the  radiation 
physics  procedure  codes,  we  are 
proposing  to  bundle  PC  RVUs  for  all 
procedure  codes  in  the  CPT  77300  series 
into  CPT  codes  77261  through  77263  for 
treatment  planning.  We  are  proposing 
that  the  resulting  augmented  payments 
for  treatment  planning  services  would 
represent  the  only  payment  for  the 
physician's  PC  services  associated  with 
radiation  physics  CPT  codes  during  the 
course  of  therapy  prescribed  by  the 
treatment  planning  codes.  Our  proposed 
budget-neutral  methodology  for 
bundling  the  RVUs  into  the  treatment 
planning  codes  is  discussed  in  detail  in 
section  n.B.  of  this  preamble.  This 
proposed  methodology  would  bundle 
the  1994  RVUs  previously  assigned  to 
medical  radiation  physics  codes  into  the 
RVUs  for  simple,  intermediate,  and 
complex  radiology  treatment  plaiming 
codes.  We  estimate  that  the  total 
payments  to  physicians  for  treatment 
planning  would  be  approximately  the 
same  as  the  amount  they  previously 
received  for  treatment  planning  and 
physics  service  codes. 

3.  Anesthesia  Services  Furnished  by 
Non-Anesthesiologists 

Under  the  physician  fee  schedule,  we 
do  not  allow  separate  payment  for  an 
anesthesia  service  that  a  surgeon  may 
perform  in  addition  to  and  concurrent 
with  a  surgical  procedure.  We  have, 
however,  allowed  a  psychiatrist  who 
furnishes  electroshock  therapy  and  the 
associated  anesthesia  service  to  be  paid 
separately  for  the  anesthesia  service. 
This  policy  of  allowing  separate 
payment  to  the  psychiatrist  is  not 
consistent  with  our  basic  policy  of  not 
recognizing  separate  payment  for 
anesthesia  furnished  by  a  surgeon  who 
is  also  performing  surgery. 

We  propose  to  eliminate  separate 
payment  for  the  base  imit  component  of 
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the  anesthesia  service  associated  with 
the  electroshock  therapy  »ervic:e. 
Instead,  we  would  bundle  the  payment 
for  the  anesthesia  service  into  the 
payment  for  the  electroshock  therapy 
service  so  that  payments  remain  budget 
neutral  More  tnan  95  percent  of 
anesthesia  services  associated  with 
electroshock  therapy  are  furnished  by 
anesthesiologists  or  certified  registered 
nurse  anesthetists.  Thus,  it  is  relabveiy 
uncommon  for  psychiatrists  to  furnish 
both  the  electroshock  therapy  and 
related  anesthesia  service.  According  to 
1992  data,  psychiatrists  r.ationaily 
f-omished  anesthesia  associated  with 
electroshock  therapy  approximately 
3,300  times  and  allowed  amounts  for 
these  services  approximated  $270,rXK). 

Under  our  proposal,  anesthesia 
payments  would  be  spread  over  ail 
electroshock  therapy  services.  .\s  a 
result,  psychiatrists  wRo  furnish  b<.7th 
electroshock  therapy  and  the  related 
anesthesia  service  would  rece-.ve 
smaller  paj-ments  than  they  did 
previously  However,  since  the 
expenditures  for  the  anesthesia  service 
by  psychiatrists  is  relatively  low.  this 
change  should  have  only  a  limited 
impact  on  psychiatrists  collectivelv 
However,  it  would  have  a  significant 
impact  on  psychiatnsts  who  furnish 
both  electroshock  therapy  and  tho 
related  anesthesia  service. 

4  Applying  the  Site-of- Service  Payment 
Ehfferential 

We  apply  a  payment  differential  to 
services  that  are  routinely  ^umlsh8d  In 
physiaans'  offices  when  they  are 
provided  outsida  of  the  office.  We  are 
propoemg  to  extend  trie  differential  to 
three  more  situations. 

a.  Office  or  other  outpatient 
ccnsultatjcns  and  cor.firmatory 
consultations  We  propose  to  apply  the 
outpatient  differential  to  pro<:edure 
codes  99241  through  99245  (Office  or 
Other  Q-atpati^nt  Con-sultations)  and 
proced'ure  codes  99271  through  99275 
(Conf.rn-.a*  jrv-  Consultations)  p«?rformed 
In  the  hospital  outpatient  depar*ment, 
making  our  pohcv  consistent  with 
payment  for  ail  other  procedures  that 
are  routinely  fumi.shed  m  phvsicians 
offices.  If  office  or  outpatjent 
consuitanons  and  confirmatory 
consultations  had  been  subject  to  the 
outpatient  limit  in  1992,  we  estimate 
that  payment  for  approximately  5()6,LKtO 
services  would  have  been  reduced  and 
that  Medicare  payments  for 
consuhations  would  have  been 
approximately  $8  miUion  less. 

b.  Nursing  facility  (NFj  and  hospital 
inpatient  settings.  We  propose  to  apply 
the  site-of-«ervic8  payment  differential 
to  inpatient  and  NF  settings.  If  the  site- 


of-service  payment  differential  had 
applied  to  inpatient  and  NF  settings  m 
CY  1992.  wo  estimate  that  allowed 
charges  for  the  designated  procedures 
woiMd  have  been  approximately  $24 
niiliion  l&ss- 

c.  Ambulatory-  surgical  center  (ASC) 
services  We  propose  to  add  to  the  site- 
of-service  list  eight  proced;_;res  currently 
p<^rfonT!ed  in  physicians'  offices  that  are 
pr-jposed  for  removal  from  the  list  of 
covered  ASC  servu;es.  Adding  these  8 
procedures  would  have  reduced 
pa5Tnents  for  approximately  235.000 
procedures  by  an  estimated  $6.8  million 
inCY  1992. 

5.  Supplies  Other  Than  Drugs 

The  proposed  modifications  to  our 
current  supply  policy  would  affe<:t 
physiaans  who  perform  the  foUowng 
procedures  in  an  office  setting;  (1) 
Cystoscopy  proceed urtis  in  the  CPT  code 
range  52005  througn  52317  that  are  not 
routinely  provided  in  a  physician's 
office;  (2)  insertion  of  temporary 
indwelling  catheters,  and  (3)  application 
of  Unna  boots.  Payments  per  service  to 
these  physicians  would  increase  by 
approximately  $30  for  the  cystoscoplea 
and  approximatalv  $15  for  the  catheters 
and  Unna  boots.  Beneficiaries  would  be 
affected  by  increases  m  the  amount  of 
their  20  percent  rxiinsurance  and,  in  the 
case  of  unassigned  claims,  balance 
billing  ?imounts.  We  estimate  the  total 
additional  Medicare  oxpenditures  to  be 
approximately  $9  million,  which  would 
be  included  m  the  budget-neutrahty 
calculations  for.CY  1994  _ 

6.  Payment  Area  (Locality)  and 
Corresponding  GPQ  Changes 

We  propose  to  establish  statewide 
payment  areas  tor  North  CaroUna  and 
Ohio.  These  changes  would  be 
accomplishe<d  on  a  budget-neutral  basis 
within  the  Slate.  However,  some  modest 
redistribution  in  payments  would  occur 
within  each  State.  Ln  general,  under  the 
proposed  change,  pavments  would  flow 
from  urban  areas,  which  usualy  have 
had  higher  GPCIs  before  iLe  change,  to 
rural  areas,  which  usually  have  had 
lower  C.K^Is  before  the  change.  We 
estimate  these  redistnbutions  to  be 
m.xlest,  generally  in  the  range  of  1  to  2 
pen.ent  or  less.  These  estimates 
r>-'presen*  aggregate  effects  among  areas. 
The  nffei't  on  individual  phvsicians 
would  vary  depending  on  factors  such 
as  mix  and  volume  of  services. 

7.  Evaluation  and  Management  Services 

3  Prohngfd  evaluation  and 
management  services  (CPT  Modifier 
■21).  We  prof>ose  to  permit  billing  of  the 
CPT  -21  modifier  with  documentation 
for  certain  CPT  codes.  Higher  payment 


would  be  made  to  those  physicians  who 
furnish  high-level  visits  or  consultations 
that  exceed  by  at  least  30  minutes  the 
time  anticipated  by  the  code's 
definition,  if  the  carrier  determmes  from 
review  of  the  documentation  that  the 
services  were  appropriate  and 
beneficiary  copayments  would  ri,se  if 
the  additional  payment  is  made.  Under 
the  proposed  criteria,  we  estimate  that 
the  Impact  of  f)ermitting  carriers  to  pay 
for  prolonged  evaluation  and 
management  services  would  have  been 
$2.6  million  in  1992. 

b  Ventilator  Management  on  the 
same  day  as  an  evnluation  and 
management  senice  We  propose  to 
bundle  payment  for  ventilation 
management  codes  into  payment  for 
suhsequent  hospital  vi.sits  We  would 
make  this  change  in  a  budget-neutral 
way  by  redistributing  the  RVX's  for 
ventilation  management  to  the  RVUs 
assigned  for  subsequent  hospital  visits. 
Since  these  services  are  bundled  into 
the  hospital  visit,  physicians  would 
include  Lhis  factor  m  determining  what 
level  of  visit  to  bill.  Based  upon  1992 
data,  we  estimate  that  the  impad  of 
bundling  ventilation  management 
services  into  evaluation  and 
management  services  v\'ou!d  mean  the 
redistribution  of  a  total  of  $53.6  tnilllon. 
The  vast  majority  of  this  results  from  the 
redistribution  of  RVX's  for  CPT  codes 
94656  and  94657.  Approximately  $11.5 
million  (from  CPT  code  94656)  would 
be  redistributed,  mostly  among 
inpatient  consultation  codes  (virtually 
all  to  CPT  code  99254)  and  S41.4 
million  (from  CPT  code  94657)  vs-ould 
be  redistributed,  mostly  among 
subsequent  hospital  care  codes. 
Beneficiary  copa^yinent  would  rise 
slightly  for  subsequent  hospital  care 
codes  but  beneficiaries  would  no  longer 
Im  liable  for  the  20  percent  ccpayment 
for  ventilation  management  ser.ices. 

8.  PajTnent  for  Standby  Surgical  Teams 

We  have  not  recognized  payments 
under  either  Medicare  Part  A  or  Part  B 
for  the  services  of  standby  surgical 
teams  sinc-e  these  services  have  not  been 
covered.  The  services  for  which  a 
standby  surgical  team  are  required  (for 
example,  angioplasty)  are  performed  in 
inpatient  settings.  While  we  would 
cover  standby  services  as  hospital 
services  beginning  January  1,  1994.  the 
program  would  not  experience 
increased  costs.  Aimost  all  hospitals 
that  provide  these  inpatient  services  are 
paid  for  these  services  under  the 
prosp>ective  payment  system  rates. 
Medicare  beneficiaries  would  benefit 
from  this  provision  because  they  would 
no  longer  assume  liability  for  this 
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service,  that  is,  it  would  be  a  covered 
hospital  ser\ice 

9  Clinical  Laboratory'  Interpretation 

Services 

We  are  proposing  to  expand  the  list  tf 
clinical  laboratory  interpretation 
services  to  include  four  additional 
codes.  These  codes  would  be  assigned 
t_he  same  uniform  RMJs  that  are 
assigned  to  all  clinical  laboratory 
interpretation  services. 

CPT  codes  84181,  84182, 88371, and 
88372  represent  new  codes  that  cannot 
be  directly  crosswalked  to  any  previous 
codes.  We  are  unable  to  estimate 
precisely  the  expected  volumes  for  these 
codes  VVe  believe,  however,  that  the 
outlays  by  the  Medicare  program  would 
be  less  than  $1  million 

10.  Payment  for  Selected  Multiple 
Echocardiography  Services 

VVe  believe  that  there  are  efficiencies 
that  result  when  the  same  entity 
f-umishes  multiple  echocardiography 
procedures  for  the  same  patient  at  the 
same  time  similar  to  efficiencies  that 
occur  m  the  case  of  multiple  surgical 
procedures.  We  propose  to  reduce 
payments  by  50  percent  for  the  second 
and  subsequent  echocardiography 
procedures  if  m.ore  th.an  one  of  these 
procedures  is  furnished  to  the  same 
patient  on  the  same  day  This  change 
would  primarily  affect  cardiologists. 
Beneficiary  copayments  for  these 
services  would  be  reduced  as  a  result  of 
this  change. 

11.  Purchase  of  Surgical  Pathology 
Technical  Component  (TC)  Services 

We  propose  to  add  the  TC  services  of 

a  surgical  pathology  service  purchased 
from  another  laboratory  to  those 
services  subject  to  tiie  purchased 
diagnostic  test  provision.  This  pohcy 
would  take  effect  for  sen'ices  furnished 
beginning  January  1,  1994,  Therefore,  if 
a  pathologist  bills  for  a  surgical 
pathology  procedure  when  the  TC  is 
performed  by  an  outside  laboratory,  the 
fee  schedule  amount  for  the  purr:hased 
service  would  equal  the  lower  of  the 
billing  pathologist's  fee  schedule  or  the 
amount  he  or  she  paid  for  the  service. 
The  data  we  currently  collect  does  not 
allow  us  to  estimate  the  number  of  times 
these  TC  services  are  purchased  from  an 
outside  source.  Therefore,  we  cannot 
estimate  the  savings  associated  with  this 
proposal,  although  we  do  not  believe 
the  savings  would  be  significant. 

12.  CPT  Codes  for  Occupational 
Therapy 

We  require  OTs  to  use  HCPCS  code 
H5300  for  billing  occupational  therapy 
services.  Our  proposal  to  permit  OTs  to 


bill  for  iheir  services  using  the  phvsical 
medicine  codes  they  furnish  (OPT  codes 
in  the  97000  series)  would  eliminate  t.'ie 
variation  m  billing  and  payment  for  OT 
services' that  now  exists  There  would  be 
no  impact  on  physicians  who  bill  for 
occupational  therapy  when  it  is 
"incident  to  a  physician  service"  since 
earners  currently  pennit  them  to  bill 
using  the  CPT  physical  medicine  codes 
We  do  not  know  what  the  impact  of  the 
proposal  would  be  for  independent  OTs 
because  HCPCS  code  H530C  is  defined 
as  "Occupational  Therapy  "  and  we  do 
not  know  the  specific  CPT  codes  OTs 
would  use  to  bill  their  services  or  the 
volume  of  services  that  OTs  would  bill 
under  the  CPT  physical  medicine  codes. 
However,  we  believe  that  the  ciurent 
billing  for  HCPCS  code  H5300. 
Occupational  Therapy,  would  decrease 
and.  therefore,  offset,  to  an 
undeterm.ined  extent,  the  increase  in 
paym.ent  for  the  physical  medicine 
codes  that  would  be  made  to 
i.'^.dependent  OTs  In  1992,  Medicare 
had  total  allowed  charges  of  $1.8 
million  and  total  allowed  services  of 
89.000  for  HCPCS  code  H5300. 

13  RNX's  for  Services  Not  Covered  by 

Medicare 

We  are  proposing  to  create  RVUs  for 
services  for  which  we  have  not  assigned 
RVUs  either  because  the  services  are  not 
covered  by  Medicare  or  because  the 
services  are  rarely  furnished  to 
Medicare  beneficiaries  and  we  have  no 
reliable  data  for  them.  We  are  making 
this  proposal  since,  increasingly, 
Medicaid  State  agencies  and  private 
insurers  base  payment,  in  whole  or  in 
part,  on  the  Medicare  physician  fee 
schedule. 

We  cannot  estimate  the  impact  of  the 
creation  of  these  RVUs  because  we  do 
not  know  the  extent  to  which  they 
would  be  used  by  payers  other  than 
Medicare  or  hew  these  payments  would 
compare  to  the  payments  ciirrently 
made  by  these  payers. 

1 4  Other  Issues  under  Consideration 

In  addition  to  proposing  policy 
changes  for  implementation  in  the  near 
future,  this  proposed  rule  is  seeking 
comiments  and  opinions  to  help  us 
develop  guidelines  m  a  number  of 
problem  areas.  Because  these  issues  are 
being  raised  for  discussion  to  help  us 
develop  future  proposals,  they  will  have 
no  impact  on  the  1994  physician  fee 
schedule 

B  Rural  Hospital  Impact  Statement 

Section  1 102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatorv  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 


number  of  small  rural  hospitals.  This 
analvsis  must  ronform  to  the  provisions 
of  s<*<rtion  603  of  the  Rf  A.  For  purpo<:ps 
of  section  1102(b)  of  the  Act,  we  i:> .':  -• 
a  small  rural  hosptn.  as  h  hospital  that 
is  located  outside  of  a  MeiropoUtan 
Statistical  Area  and  has  fewer  than  50 
beds 

This  proposed  rule  would  have  Uttle 
direct  effect  on  payments  to  rural 
hospitals  since  this  rule  would  change 
only  payments  made  to  physicians  and 
certain  other  practitioners  under  Part  B 
of  the  Medicare  program  and  would 
make  no  change  in  payments  to 
hospitals  under  Part  A.  We  do  not 
belifvt^  ;iif     . :  :»•  s  we  are  proposing 
would  hBVfj  a  major,  indirect  effect  on 
rural  hospiiais. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  SubMH-ls 

42  CFR  Pan  4U5 

Administrative  practice  and 
procedure,  Health  faciUties,  Health 
professions,  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements,  Rural  areas,  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
professions.  Medicare,  Physicians, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  would  be  amended 
as  set  forth  below: 

PART  405— TEDERAL  HEAL''-' 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Part  405  is  amended  as  set  forth 
below: 

Subpart  [>— Principles  c' 
Reimbursement  for  Serv-ces  by 
Hospital-Based  P'^vsicisns 

1.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authority:  Sect.  1102, 1871.  and  1887  of 
the  Social  Security  Act  as  amended  (42 
U.S.C  1302. 1395hh.  and  1395xx). 

2.  In  §  405.480.  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (a)(1) 
through  (a)(3]  are  revised  to  read  as 
follows: 

§405.460     Payment  for  »»rvicei  of 
phytkiani  to  provldert   G«r(er8,'  'utei. 

specified  otherwise  in  $  405.465.  or 
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§405  466,  or  §413.102  of  this  chapter. 
costs  that  a  provider  incurs  for  services 
of  physicians  are  allowable  only  -.f  in-i 
following  condiuons  are  met- 

(1)  The  services  do  not  meet  'he 
coi,d;uons  in  ^  405  550(bJ  regarding  tee 
schedule  payment  for  services  of 
physii  !ar.i  "t  an  individual  patient  of  .=i 
pr-oi.ider. 

(2)  The  ser.  :es  ir:;  i^  i^  a  surgeon's 
supervision  of  sen.  ices  oi  a  qualified 
anesthetist,  but  do  not  include 
physician  availability  services,  except 
for  reasonable  availabihty  services 
furnished  for  emergency  rooms  and  the 
services  of  standby  surgical  team 
phjrsicians. 

(3)  The  provider  has  inctirred  a  cost 
for  salary  or  other  compensation  it 
fi.imished  the  physician  for  the  services. 


Pro'/ide's 


-Services  o*  PnysiC'-'-'s  in 


3.  The  authority  citation  for  subpart  F 
is  revised  to  read  as  follows: 

Authorifv;  Sees.  1102, 1814fb),  1832. 
1833(a),  18'34(b),  1842  fb)  and  (h),  1848, 1861 
(b)  and  (v),  1862(aKl4).  1866(a),  1871, 1881, 
1886, 1887,  and  1889  of  the  Social  Security 
Act  as  amended  (42  U.S.C  1302, 1395f(b), 
1395k,  1395lfa),  1395m(b).  1395u  (b)  and  (h). 
1395W-4, 1395X  (b)  and  (v),  1395y<a)(14), 
1395cc(a),  1395hh.  1395rT.  1395ww.  1395xx. 
and  1395Z2). 

4.  Section  405.550  is  ST-er  Jed  as  set 
forth  below: 

a  In  paragraphs  (a)  and  (e)(1),  remove 
the  reference  to  "part  415"  and  add,  in 
Its  place,  the  reference  to  "part  414". 

b  Paragraph  (c)  is  revised  to  read  as 

follows: 

§  4C5  3'?0    Ccndiriont  'of  Daym^-?  ,-' 

charges  *or  ohysician  services  tc  patients 
iP3fov'ae>»   Gff^erai  provtsiO'-'S 
•         •         •         •         « 

(c)  Services  of  physicians  to  providers. 
If  a  physician  furnishes  services  in  a 
Pi-ovider  that  do  not  meet  the 
requirements  in  paragraph  (b)  of  this 
section  but  are  related  to  patient  care  by 
the  provider,  the  intermed'arv  will  pay 
for  those  services,  if  othf-'v  ^.^    overed, 
under  the  rules  in  §§405.480  and 
405.481  en  the  basis  of  reasonable  cost 
or  the  prospective  payment  system,  as 


or  physicicin  service*  to 


§405  551     [Amended] 

In  §405. 551(a),  remove  the 
reference  to  "part  415"  and  add,  in  its 
place,  the  refer*;rrf>  to  "pi-l  414" 

PART  4te— PAYMENT  FOR  PART  S 
MEDICAL  Af.C  CThER  HEALTH 

S  E  P  .'  ^  C  t  S 

B.  Part  414  is  amended  as  set  forth 
below: 

Subpart  A — General  Provistons 

1.  The  authority  citation  for  part  414. 
subpart  A  is  revised  to  read  as  follows: 

Authority:  1102, 1832, 1833, 1834.  1842, 
1848, 1861  (b)  and  (s),  1862, 1866, 1871.  and 
1881  of  the  Social  Security  Act  as  amended 
(42  U.S.C.  1302, 1395k,  13951, 1395m,  1395u, 
1395W-4, 1395X  (b)  and  (s).  1395y.  1395cc, 
1395hh.  and  1395rr). 

S414J    (AmaiKtod] 

2.  In  §  414.2,  in  the  definition  of 
Physicians'  services,  in  paragraph  (1), 
remove  the  words  "doctors  of 
chiropracty'  and  add,  in  their  place,  the 
word  "chiropractors". 

3.  In  §  414.4,  paragraph  (b)  is  revised 
to  read  as  follows; 


'4  4 


■■■«i  s-:ji»dij'«  i»"f>a«. 


(b)  Statewide  areas.  HCFA  recognizis 
statewide  fee  schedule  areas  for 
Minnesota,  Nebraska,  North  Carolina. 
Ohio,  and  Oidahoma. 
•        •        •        •       • 

4.  Section  414.32  is  revised  to  read  as 

follows: 


''>«te-'--^ir  irq  ca  .'men's  for  certain 


;:  "yjiC -.1' 
sen-.-^.^Jt. 

(a)  Definition.  As  used  in  this  section, 
facility  settings  include  the  following 
facilities: 

(1)  Hospital  outpatient  departments, 
including  clinics  and  emergency  rooms. 

(2)  Hospital  inpatient  departments. 

(3)  Comprehensive  outpatient 
rehabilitation  fedlities. 

(4)  Comprehensive  inpatient 
rehabilitation  facilities. 

(5)  Skilled  nursing  facilities. 

(6)  Ntirsing  facilities. 


(7)  Custodial  care  facilities. 

(8)  Inpatient  psychiatric  facihties. 
(b)  General  rule.  If  physician  services 

cf  the  type  routinaly  furrished  in 


ph^siridHs'  officos  are  f.. 


•Ti  1 ' 


'd  in 


facility  settings,  carriers  determine  the 
fee  schedule  amount  for  those  services 
by  applying  the  site-of-service 
differential  described  in  paragraph  (e)  of 
this  section. 

(c)  Services  covered  by  limits.  HCFA 
establishes  a  list  of  services  routinely 
furnished  in  physicians'  offices 
nationally.  Services  himished  at  least  50 
percent  of  the  time  in  physicians'  offices 
are  subject  to  this  limit. 

(d)  Services  excluded  from  limits.  The 
limits  established  under  this  section  do 
not  apply  to  the  following: 

(1)  Rural  health  clinic  services. 

(2)  Surgical  services  included  on  the 
ambulatory  surgical  center  covered  list 
of  procedures  published  under 

§  416.65(c)  of  this  chapter. 

(3)  Anesthesiology  services  and 
diagnostic  and  therapeutic  radiology 
services. 

(e)  Site-of-service  differential  on 
services  in  a  facility  setting  For  a 
service  subject  to  the  site-of-service 
differential  in  a  facility  setting,  the 
carrier  applies  the  differential  by 
reducing  the  practice  expense  RVTJs  for 
a  service  by  50  percent. 

(f)  Application  of  site-of-service 
differential.  Payment  for  physician 
services  of  the  type  described  in 
p<iragnph  (c)  of  this  section  that  are 
furnished  in  a  facility  setting  is  the 
lower  of  the  actual  charge  or  the 
payment  amount  determined  after 
applying  the  differential  to  the  practice 
expense  RVUs  as  described  in  paragraph 
(e)  of  this  section. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

DT"i  '•:-!«'  t4,1993. 
Bnite  C.  V  !a Jeck, 

Administrator,  Health  Care  Financing 
Administrction. 

Dated:  June  17, 1993. 
Donna  E.  Sh.:ilald, 

Secretary 

Note:  The  following  Addenda  will  not  be 
codified  in  the  Code  of  Federal  Regulations. 
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ArcENOo'vi  A.— Codes  With  Proposed  Work  RVUs  Based  on  Ha.rvard  F^escarch 


11920  I  CORPECT  SKIN  COLOR  DEFECTS 

11921  I  COfPECT  SK:n  color  DEFECTS 

11922  !  CORRECT  SKIN  COLOR  DEFECTS 


Description 


Proposed 


'ocosed 

3rit  PVU 


1  53 
1,55 

G,32 
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Addendum  a.— Codes  W'-h  Ppoposeo  Wopk  RVUs  Base:::  'V'N  hj 


H  P  5  E.  A  ^  C 


'^tinued 


D 

^,r 

-!<;fld 

■vorV 

-v'U 

1  63 

1,95 

0,32 

HCPCS* 


11950 
11951 

11952 
11954 
15775 
15776 
15324 
15825 
15B26 
15828 
15829 
15850 
15876 
15877 
15878 
15879 
17380 
19396 
20802 
20804 
20805 
20806 
20808 
20612 
20816 
20820 
2;s22 
2-:  823 

2jd26 
20827 

20828 
2C332 

20835 
20840 
20955 
20960 
20962 
20%9 
20970 
20971 
2 '  9  ""2 
20973 
24940 
25915 
26550 
26552 
26555 
26557 

2*:559 

26580 

26585 

26587 

26590 

28360 

30400 

30410 

30420  , 

30430 

,30435 

30450 

3  :  562 

3'5SS 

31590  . 

31755 

32820 

33350  . 

33407  , 

35408 


Doscrtpflon 


'r-ERAPY  FOP  CONTOoR  DEFEC'S 
--lERAPy  FOP  CONTOUR  DE-ECTS 
"mERAPV  fop  CONTOu'R  CE-E'O'S 
>-EP,a,=Y  FOP  CONTOUR  CE-ECS 
-A,;R  'RANSPlA,NT  PUNC■^-  GRAFT'S 
r-AiR  TRANSPLANT  PUNCm  GRAF',5 
REMO'.'Al,  of  FOREHEAD  VVP  NK.ES 

REMOVAL  OF  NECK  WRINKLES       

REMOVAL  OF  BROW  VvRlNK.^£S      

REMOVAi.  OF  i^ACE  WR;NK.E5  

REMOVAL  OF  SKiN  VV"  \K..-S   

REWOVA.^O=^'  SJ'URcG  

SJC^.ON  ASSo'Ej  ..:-rC~GMY 

SvjCTiON  AS,5.l'ED  l-^feO'OA'v     

S.jCT;0N  ASS^S'ED  .:'=£C",:mv     

SUCT:ON  ASS'S'FD  l'P^C'C*^'^     

ha.r  removal  bv  e.ec'p;0..,'-s  s  .. 
des:gn  custom  breas"  .m--\„,ant  . 

REP'ujAN'^A^.ON    AR^«    COMD.ETE  .... 

REPLA^^A':0^  arm  par^:al 

REPLANT  FQSEAPM   COMP^E'^E 

P  Z  P  wA  N"  A  "  O  N    F  0  REAR  M    f-  A  ^  ^'  AL 

PE?vANTA'''iON    nAND    C,0^'P^.t""E  .. 

nE-F'i.A'4TA''iON    mAND    PAR'iA^     

REPLANTATION  D-G.T,  COMP.E'c   ... 

REPLAuN-^A^^^ON    DiGiT,  PAR^'A^     

REPLANTATION  DiQr^',  COMP.E'E   ... 

REPLAN'ATiON    DiG^T    FARTiAl  

REPLANTATION  THUMB   COMPLETE 
REP'uAtjTATiON   ^HUMf3    PARTIAL  .... 
REPLANTATION  THUMB   CO)>,'PLETE 

REPLANTATION   THuMB,  FAR"  A 

REPlANTA'iON   leg   COW ►'..£"£  

REPLANTA"iON    .EG   PAR":  A. 

REPl.ANTA"ON    FCO^   C0MP.,E'"E  ... 

REPLANTATiON    FOO*    PAR-.A^     , 

MiCROvASCUlAR  F:,B^U-A  GRAFT  , 

MlCROV,ASCU^AR  R^B  GPA~'   , 

WiCROVASCu.AR  BONE  GPAT , 

B0NE'SK:N  GPAF'  , 

BON£-SK;N  GRAF^,  PELVIS  , 

BONE-SKiN  GPJAFT,  RiB  , 

30NE-S<:N  GRAFT   METATARSAL  

BONE-SK,N  GRAFT   GREAT  TOE  , 

FEV.S:ON  OF  UPPER  ARM 

AAlPU'TATiON  OF  FOREAPV      

CCNC'RuCT  THUMB  REP„  A::EME^f^ 
CONS"Rv.C~  ~  --  V5  -•      -iCEWlNT 

w  ^x^/A*.         'H  -^   If  '      ■«  ,.,:  t. '■■""     

CON-  =  :'    ■.^  -  P'-^^ACEVEsrr 

AO"'EO  -  N  ~;0  ■• 

a:  ■  E'  ^  '"oE"  '    '••'.'  ''  

Pr-   -  •-  -an:,  '  FJ^HM.iY 

f,i_    :    ;  ^  ",  -,  .   -'^^ORMITY  

RECONS'-.     ■  :  ■  '•  A  FINGER  

REPAIR  F    .0    -  -        ^RMITY  „,. 

RECONS— -.  'FOOT  

RECONS"-       -      .     "NOSE  

RECONS"'-       '  .  ^  OSE  „.... 

RECONS-P .    -  _  N  ur  NOSE  

REVISION  -  ■'  '     3E  

REVISION  c  '  \    ,^'     

REVISION  :■-%    ^l      

REVISION  OF  LARYNX 

REVISION  OF  LARYNX 

REINNERVATE  LARYNX 

repair  of  windpipe  

reconstruct  injured  chest 

repa:r  ».ujop  b;,ood  VESSEL(S)  .... 

REVIS.ON  OF  AOR'  C  VAl.VE  

REVISION  OF  AOR^iC  VAlVE     


Proposed 
wortcRVU 


1.06 

1.66 

2.55 

283 

2.77 

3.33 

8.02 

11.69 

7.13 

13.06 

14.23 

0.87 

2.60 

2.60 

2.60 

2.60 

1.02 

1.90 

27.83 

25.93 

29.47 

28.04 

29.92 

28.73 

19.96 

18.90 

18.53 

1794 

20  77 

20.30 

18.96 

18.26 

26  95 

21.95 

26.91 

22.18 

21.99 

21.14 

21.35 

20.99 

21.35 

20.80 

20.80 

21.35 

19  49 

1408 

1465 

21.82 

11.71 

14.93 

949 

10.78 

13.10 

10.13 

7.88 

10.98 

11.33 

8.97 

10.09 

10  56 

568 

7.76 

11.48 

14.29 

12.23 

11.14 

7.85 

24.53 

27.42 

23.95 

21.13 


38016 
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hcpcs* 


Description 


Prricx:$ed 
wcrH  RVU 


UMI 


33417 

33470 
33472 

334T6 

334 --3 

33£'5 

33647 

33649 

33660 

33665 

33670 

336fi^ 

33684 

336a9 

336i:'0 

33692 

33694 

33656 

337C2 

33710 

33720 

33730 

33735 

33737 

33^38 

33739 

33750 

33755 

33762 

33-'64 

33766 

33774 

33775 

33776 

33777 

33778 

33779 

337S0 

33781 

33786 

33788 

33802 

33803 

33813 

33814 

33820 

33822 

33824 

33830 

33840 

33845 

33851 

33852 

33855 

33960 

345C1 

34510 

34520 

34530 

35161 

35162 

35548 

35549 

35870 

36415 

36468 

36469 

36835 

36840 

36845 

44131 


REPA  =!  QP   AO-'.C  " 

REVSiCN  Cr  Pt.MC 
PEv  3  ON  C"  ^^■.^K 
REV'5'ON  0«^  -:;'»' 
REV'S!ON  OF  HEAPf 
REVSE  COPONAPV 


ALVE 

'ARY  VALVE. 
N^^v  VALVE. 

CHAMBER  

CHAMBER  

:  ncULATION 


HEAP''  5E-':.M  DEFECTS 

"'"piCtS^'D  DEFECT  

OF  HEAP"'  DE-r  ;:'S  

CP  HEAH-  DEFECTS  

OP  mEA»'  CHAMBERS  

HEART  £EP-".,M  D^^ECT  .. 
HEAR'  iEPT V  DEiFECT  .. 


SE^AiP 
PEPA:P 
PEDA'3 

PE='-i:p 
REPA  P 

PE^AiB 
PE^A  M 
qEPAiH  HP>S3-  CE 
RE  S^Ot^-CE  PO-.M^ 
REPAIR  OF  HEA=' 
PE^A'P  0^  HEAP' 
3E£^4;P  OF  HEA=' 
pcPAiP  0^  HEAP'T 

P  OF  HEAP' 

P  OF  HE^PT 

P  t- 

■r  K 


yM 


-ECT 


REPA 
"'EPA 

PEPA 
PE';  ; 
BEV  -I 
PEvE 
RE.'  = 


NARY  ARTERY 

TE'ECTS  

DE-ECTS  

DEFECTS  

DEFECTS  

DEFECTS  „.. 

DEFECT  

EART  ,EINDEFECT(S)  .... 

OF  HEAP'  CHAMBER 

ON  0=^  -Ea-'  O-iAMBER 

c>,  CF  HEAP-  Chamber 

ON  0"  riEART  CHAMBER  


MA^KDP  VESSEL  SHUNT  „, 

MA.CR  VESSEL  SHurrr „ , 

MAJOR  VESSEL  SHUNT  „_, 

MA,'OR  VESSEL  ShUNT  &  GRAFT  ...., 

MA^OR  VESSEL  SHUNT      , 

RE=A:R  GREAT  VESSELS  DEFECT  ... 
PEPAR  GREAT  VESSELS  DEFECT  ... 
REPAIR  GREAT  VESSELS  DEFECT  ... 
REPA  R  GRE.AT  VESSElS  DEFECT  ... 
REPAIR  GREAT  VESSELS  DEFECT  ... 
REPA,R  GREAT  VESSELS  DEFECT  ... 
REPAiR  GREAT  VESSELS  DEFECT  ... 
REPAiR  GREA'  VESSELS  DEi^ECT  ... 

REPAiR  AFTERiAl  ^pl;\K 

REVlSiON  OF  PULMONAOV  APTERY 

REPAIR  VESSEL  DEFECT 

REPAiR  VESSEL  DEFECT \ 

PEPAIP  SEPTAL  DEFECT  

BEPA'R  SEPTAL  DEFECT 

REVSE  MAjC»  VESSEI 

REViSE  MAJOR  VESSEL 

REVISE  MAjOP  VESSEL 

REVISE  MAJOR  VESSEL       


ON 
ON 
ON 


REMOVE  AC'RTA  CONS'O'.C 
REMOVE  AORTA  CONS^PiO' 
REMOVE  AOR^A  CONS'«>C"^ 

REPAIR  SEPTAi.  DEFECT  

REPAIR  SEPTAL  DEFECT  

EXTERNAL  CIRCULATION  ASSIST 
REPAiR  VALVE,  FEMORAL  VEiN  ., 
TRANSPOSITION  OF  VE:N  VALVE 

CROSS-OVER  VEiN  GRAFT 

LEG  VEIN  FUStON     

REPAIR  DEFECT  OF  ARTERY  . 

REPAIR  ARTERY  RUPTURE 

ARTERY  BYPASS  GRAFT  , 

ARTERY  BYPASS  GRAFT 
REPAiR  VESSEL  GRAFT  DEFECT 
DRAWING  BLOOD 
INJECTION(S);  SPIDER  VEINS    .... 
INJECTIONS);  SPIDER  VEiNS  ..... 

ARTERY  TO  VEIN  SHUNT    

INSERT  MANDRIL     

FUSION  WITH  MANDRIL  

INTESTINAL  BYPASS   


23  51 
17  56 
2C23 

23  68 

25  61 

26  83 

28  87 
38,61 

31  37 
33,15 

32  98 

24  44 
31  46 

30  97 
17  46 

33  26 

34  78 

35  58 
30-M 
33  47 

29  41 
2621 
^9  39 
2028 
12  87 

'■:-    37 

1799 

19  42 

20  14 
V3  57 

20  33 
29  07 

31  06 
31  45 
29  95 

27  92 
3245 
32,66 
32,66 
29  26 

21  53 

16  05 

17  86 
19  85 
23,27 
10  47 
13,43 
15  50 
12,86 
19  70 
22,01 

22  11 
2431 
2824 
16,61 

9,95 

12,04 

1263 

106  73 

1787 

1891 

20.62 

22  44 

20.85 

0,17 

1  47 

1  44 

6  70 

424 

549 

15.14 


HO  PCS' 

48160  

503O0  

54440  

54670  

61530  

61556  

61557  

6 1553  

61559  

61563  

61564   

62115  

62116  

62117  

62120  

63700  

63702  

63704  

63706  

548"^  

54874  

64876  

65760  

65765  

65767  

65771  

69300  

69710  

78351  

95150  

96913  

99381  

99382  

99383  

99384  

99385  

99386  

99387  

99391    

99392  

99393   

99394   

99395  

99396  

99397  

99401    

99402   

99411    

99420   

*  AJ!  oumei 
"HCFA  V£ 


ADDEN[ 
,Ha 

fiCPCS* 
119^5 

119^5 

119"'7 

21  eg 

21080 

210B1 


j 

Proposed 

wcr^  RVU 

23  51 

17  56 

20-23 

23  68 

25  61 

26  83 

28  87 

38.61 

31  37 

33.15 

32  38 

2444 

31  46 

30  97 

•':'46 

33  26 

34  78 

35  58 

30,08 

33  47 

29  41 

25.21 

^Q39 

20.28 

12  87 

•-.f.  37 

17  99 

'3  42 

^d  14 

■■3.57 

20  33 

29  07 

31  06 

31  45 

29  95 

27  92 

32  45 

32  66 

32.66 

29  26 

21  53 

16  05 

17  86 

19  85 

23.27 

10  47 

13.43 

15  50 

12.86 

19  70 

22.01 

22  11 

2431 

2824 

1661 

995 

12,04 

1263 

106  73 

1787 

1891 

2062 

22  44 

20.85 

0.17 

1  47 

1  44 

6  70 

424 

5  49 

15  '4 
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ADDENDUM  A  —Cooes  With  Proposed  Wo^k  RVUs  Based  on  HAt 


HCPCS- 


48160 
503O0 
54440 
54670 
61530 
61556 
61557 
61553 
61559 
61563 
61564 
62115 
62116 
62117 
62120 
63700 
63702 
63704 
63706 
548"^2 
64874 
64876 
65760 
65765 
65767 
65771 
69300 
69710 
7S351 
95150 
96913 
99381 
99382 
99383 
99384 
99385 
99386 
99387 
99391 
99392 
99393 
99394 
99395 
99396 
99397 
99401 
99402 
99411 
99420 


•^D  Resea^^c 


w>*scnptKXi 


_ANT 


PANCREAS  REMQVA.,.,,  "RANSP! 
REMOVAL  OF  DONOR  KONEV 
REPAIR  Of  PENiS 

REPAIR  TESTIS  (NJURY     

REMOVAL  OF  BRAiN  LESiQN   

INCASE  SKULb'S'JTURES   

iNCiSE  SKULL'SU^URES  „ 

EXCISION  OF  SKULL'SUTURES 
EXCiSlON  OF  SKULL'SUTURES    .. 

EXCISION  OF  SKULL  TUMOR   . 

EXCiSlON  OF  SKULL  TUMOR   

REDUCTION  OP  SKULL  DEl^ECT  . 
REDUCTION  OF  SKULL  DEFECT 
REDUCTION  OF  SKULL  DEFECT 
REPAIR  SKULL  CAVITY  LESiON 
REPAIR  OF  SPINAL  HERNIATION 
REPAIR  OF  SPINAL  HERNiAT.ON 
REPAIR  OF  SPINAL  HERNIATION 
REPAIR  OF  SPIN.AL  HERNIATION 
SUBSEQUENT  REPAiR  OP  NERVE 
REPAIR  &  REV'SE  NERVE 
RE^ASR  NERVE.  SHC-RTEN  BONE 

REVISION  OF  CORNEA  

REVISION  OF  CORNEA  „... 

CORNEAL  TISSUE  TRA-NSPlANT 

RAD'AL  KERATCTOMY   

REVISE  EXTERNAL  EAR  

IMPLANT -REPLACE  HEAR'NG  AID 
BONE  MINERAL  CONTENT  STUDf 
ANTIGEN  THERAPY  S£R\ 
PHOTOCHEMOTHERAPY 
PREVENTIVE  V'SIT,  NEW 
PREVENTIVE  V^S'T   NEW 
PREVENTIVE  V'S'T 
PREVENTIVE  VISIT 
PREVENTIVE  VIS^T 
PREVENTIVE  V^S'T 
PREX'ENTiVE  VISIT 
PREVENTIVE  VST 
PREVENTIVE  VISIT 

VISIT 

ViS'T 

VIST 

VISIT 

VIST 

PREVEN'iVE  COUNSELING,  'ND'V  .. 
PREVENTIVE  COUNSELING,  IND'V  .. 
PREVENTIVE  COUNSELING,  GROUP 
HEALTH  RISK  ASSESSMENT  TEST 


PREVENTIVE 
PREVENTIVE 
PREVE.NTIVE 
PREVENT'VP 
PREVENTIVE 


NEVm' 

NEW 

NEW 

40-64 

NEW, 

EST. 

EST, 

EST 

EST 

EST 

ES"' 

ES' 


■CES      

UV-AORB 

INFANT  

'-4  

5-11  ^. 

12-17  

-'8  39  


65  &  OVER 

INFANT   

1-4    , 

SM    

12-17  

18-39  .-..., 

43-64 

65  &  Ov Efl  , 


Proposed 
work  RVU 


'A)'  numenc  OPT  HCPCS  copyngM  1593  A.'^er'ca^ 
"HCFA  vaiues  none  tumishea  by  Harva'd 


Medical  Association. 


32.01 
9.91 

^3M 

8.13 

4339 

20.07 

21.01 

24.47 

28.88 

23.70 

2912 

15.94 

17.91 

20.31 

22  89 

12.05 

14.20 

15.84 

18.57 

2.04 

3.05 

346 

13.81 

14.22 

9.14 

5.27 

659 

13.95 

0.34 

0.62 

1.56 

0.64 

••0.65 

0.66 

0.80 

0.95 

1.16 

1.60 

0.70 

••0.69 

0.68 

0.79 

0.87 

1.22 

1.14 

0.61 

0.85 

0.79 

0.66 


ADDENDUM  B.— CODES  Wth  NO 

Harvard  vVork  RVUS  H. 

I'lCPCS*  DescnptiOCi 


A:,:.: 


M  9  - Cc:ts  WiTm  iskD 

'. :  - '  F  V  c  S — Continued 


"9^5 

119^6 
119T? 
210^9 
21060 

210B1 


(RE-INSERT   CONTRACEPT'VE 
CAP 

REMOVAL     OP     CONTRACEP- 
TIVE CAP 

REMOVAL'REiNSER'  CON'RA 
CAP 

PREPARE   FACEORAl   PROS- 
THESIS 

PREPARE   FACeOPA:,.    PROS- 
THESIS 

PREPARE  t^ACEORAL   P^OS-     21087 
THES'S 


HCPCS- 

De&cnptior 

21082  

PREPARE 
THESIS 

FACE'ORAL 

PROS- 

21083  

PREPARE 
THESIS 

FACEyORAL 

PROS- 

21084  

PREPARE 

THESIS 

"^AOEORAL 

PROS- 

21085  

PREPARE 

THES^S 

'ACEORAL 

PROS- 

2  ^  036  

PRE-AHE 

THE,?,  S 

fa:e/oral 

PROS- 

21087  

PREPARE 
■THESO 

PACEyORAL 

PROS- 

Addendum  B.— Codes  With  no 
HARVARD  Work  RVUS — Continued 


HCPCS* 

Description 

21088  

PREPARE  FACEADRAL  PROS- 

THESIS 

21089  

PREPARE  FACEORAL  PROS- 

THESIS 

21137  

REDUCTION  OF  FOREHEAD 

21138  

REDUCTION  OF  FOREHEAD 

21139  

REDUCTION  OF  FOREHEAD 

21150  

RECONSTRUCT         MIDFACE. 

LEFORT2 

21151  

RECONSTRUCT         MIDFACE. 

LEFORT2 

38018 
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ADDENDUM  B.— Codes  With  No 
Harvard  Work  RVUS — Continued 


UMI 


HCPCS' 

Description 

21154 

reconstruct          MiDPACE 

LEF0RT3 

21155  

RECONSTRUCT          MIOFACE. 

LEF0RT3 

21159  

RECONSTRUCT          M'DFACE 

LEF0RT3 

2V60 

RECONSTRUCT          M1DF4CE, 

LEP0RT3 

21172 

RECONSTRUCT   ORB:' FORE- 

HEAD 

21175  

RECONSTRlOT   0«B'"^  FORE- 

HEAD 

21179 

RECONSTRUCT               ENT.RE 

FOREHEAD 

21180 

RECONSTRUCT               ENTIRE 

FOREHEAD 

21181 

CON-^OUR  CRANIAL  BONE  LE- 

SiON 

21182 

RECONSTRUCT           CRANAL 

BONE 

21183 

RECONSTRUCT            CRAN'AL 

BC-NE 

21184 

RECONSTRUCT            CRA%:AL 

BONE 

21188 

RECONSTRUC  ON                OF 

WiDf^ACE 

33930 

REMOVAL  OR  DONOR  HEART/ 

LUNG 

33940  

REMOVAL  OF  DONOR  HEART 

35472  

RERAifl  ARTERsAu  BLOCKAGE 

36460 

TRANSFUSION             SERVICE. 

FE^Al 

37788 

REVASCULARI2A'  ON    REN^S 

^0840     . 

RECONSTRUC'iON                OF 

MOUTH 

40842 

RECONSTRUCTION                 OF 

MOU^H 

40843 

PECONS^RUC'ON                 OF 

MOU"^H 

4C844 

RECONSTRUCTION               OF 

MOU"'H 

4C845       ,,, 

RECONSTRUCTION               OF 

MOUTH 

41820    .,  .  . 

EXCiS-ON,  GUM,  EACH  QUAD- 

RANT 

41821   ,.,    , 

EXCISION  OF  GUM  FLAP 

41822 

EXCISION  OR  Gum  LESION 

4<823 

EXCISION  OF  GUM  LESKDN 

41828 

EXCISION  OR  GUM  .ES'ON 

4183C 

REMOVAL  OF  GUM  TISSUE 

41850 

TREATMENT  OF  GUM  LESION 

41870 

GUM  GRAFT 

41872 

RERAiR  GUM 

41874 

REPAIR  TOOTH  SOCKET 

47133 

REMOVAL  OF  DONOR  L.VER 

53800      ,    . 

URINALYSIS,  GLASS  TEST 

55870    

ElECTROEjACULATvCN 

55970    

SEX     TRANSFORMAT'ON      M 

TOF 

55980 

SEX  TRANSFORMATION,  F  TO 
M 

RETRIEVAL  OF  OCC'^E 

58970 

58972    ,     , 

FERTILIZATION  OF  OOC  VE 

58974 

TRANSFER  OF  EMBRYO 

58976    

TRANSFER  OF  EMBRVO 

65125 

REVISE  OCULAR  IMPLANT 

76092 

MAMMOGRAM,  SCREENING 

76140     

X-RAY  CONSULTATION 

76350  

SPECIAL     X-RAY     CONTRAST 

STUDY 

78990 

PROVIDE  RADIOiSOTOPE(S) 

ADDENDUM  B— CODES  WiTH  NO 

HARVARD  Work  RVUS — Continued 


HCPCS' 


^9900 
90782 
9C783 

90784 
9<;t8« 
,30849 
32015 

92310 
92314 

92340 
92341 
92342 
92370 

92390 
92391 

92551 

92559 

92560 

92590 

92591 

92592 

92593  , 

92594 

92595 

93784 

93786 

93788 
93790 


95125 
95130 
95131 
95132 
95133 
95134 
95135 
95140 
95145 
95146 
95147 


-4- 


Descr1pt)0fi 


94642  


94772 
95120 


PROVIDE  RADtOISOTOPE(S) 
IN.'ECION  (SCV(!M) 
INj'ECTION  (IA) 
INJECTION  (IV) 
INJECTION  OR  ANTIBIOTIC 
SPECIAL  FAMILY  THEP,APY 
DETERMINE  REFRACTIVE 

STATE 
CONTACT  LENS  FITTING 
PRESCRIPTION  OF  CO^VTACT 

LEN.S 
FITTING  OF  SPECTACLES 
FITTING  OF  SPECTACLES 
FITTING  OR  SPECTACLES 
REPAIR     &     ADJUST     SPEC- 
TACLES 
SUPPLY  OF  SPECTACLES 
SUPPLY         CF  CONTACT 

LENSES 
PURE  TONE  HEARING  TEST. 

AIR 
GROUP  AUDlOMETRiC  TEST- 
ING 


AUDIOMETRY. 
EXAM,     ONE 
AID    EXAM.    BOTH 

AID    CHECK,    ONE 
BOTH 


BEKESY 
SCREEN 

HEARING     A,D 
EAR 

HEARING 
EARS 

HEARING 
EAR 

HEARING   AID  CHECK 
EARS 

ELECTRO  HEAR'NG  AID  TEST, 
ONE 

ELECTRO  HEARING  AiD  TE.ST. 
BOTH 

AMBULATORY    BP    MONITOR- 
ING 

AMBULATORY    BP    RECORD- 
ING 

AMBULA-^ORY  B?  ANALYSIS 

REVEY^-REPORT 
CORDiNG 

AEROSOL 
TREATMENT 

BREATH  regor: 

IMMUNOTHERAPY 

GFN 
IMMUNOTHERAPY, 

ANT'GENS 
IMMU^iOTHERAPY, 

VENOM 
IMMUNOTHERAPY 

VENOMS 
IMMUNOTHERAPY 

VENOMS 
IMMUNOTHERAPY 

VENOMS 
IMMU^iOTHERAPY 

VENOMS 
IMMUNOTHERAPY 

GEN 
IMMUNOTHERAPY 

ANTIGENS 
ANTIGEN      THERAPY 


ICES 

ANTIGEN 

iCES 

ANTIGEN 

ICES 


SERV- 


THERAPY      SERV- 


THERAPY      SERV- 


BP       RE- 
INHALATION 

iNG,  INFANT 
ONE  ANTI- 
MANY 
INSECT 
INSECT 
INSECT 
'NSECT 
INSECT 
ONE  ANT!- 
»/ANY 
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HCPCS* 

Descnpton 

95148  

ANTIGEN      THERAPY      SERV- 

ICES 

95149  

ANTIGEN      THERAPY      SERV- 

ICES 

i  95155  

ANTIGEN      THERAPY      SERV- 

ICES 

95170  

ANTIGEN     THERAPY      SERV- 

1 

ICES 

S6545  

PROVIDE        CHEMOTHERAPY 

AGENT 

97545  

WORK        HARDENING/CONDI- 

TIONING 

97546  

WORK       HARDENiNaCONDI- 

TIONING 

9S100   

SPECIAL  ANESTHESIA  SERV- 

ICE 

99116  

ANESTHESIA      WITH      HYPQ. 

THERMIA 

99135  

SPECIAL    ANESTHESIA    PRO- 

CEDURE 

99140  

EMERGENCY  ANESTHESIA 

99178  

DEVEL0PME^4T    EVALUATION 

TESTS 

99295  

NEONATAL  CRITICAL  CARE 

99296  

NEONATAL  CRITICAL  CARE 

99297  

NEONATAL  CRITICAL  CARE 

99403 

PREVENTIVE       COUNSELING. 

INDIV 

99404  

PREVENTIVE       COUNSELING, 

INDIV 

99412  

PREVENTIVE       COUNSELING, 

GROUP 

99431  

INITIAL  CARE,  NORMAL  NE^W- 

BORN 

99432  

NEWBORN      CARE      NOT      IN 

HOSPITAL 

99433  

NORMAL     NEWBORN     CARE. 

HOSPITAL 

99440  

NEWBORN  RESUSCITATION 

•An  numeric  OPT  HCPCS  C<ipyr,ght  1993 
A.Tiencar.  Medical  Assocaton. 
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HCPCS* 

Descrtption 

11200  

REMOVAL  OF  SKIN  TAGS 

11401  

REMOVAL  OF  SKIN  LESION 

11446    

REMOVAL  OF  SKIN  LESION 

11750  

REMOVAL  OF  NAIL  BED 

'3101  

REPAIR  OF  THE  WOUND  OR 

LESION 

17002  

DESTRUCTION  OF  ADD'L  LE- 

SIONS 

19140  

REMOVAL    OF    BREAST    TIS- 

SUE 

2C610  

DRAIN/INJECT  JOiNT/BURSA 

22600  

NECK  SPINE  FUSION 

26055  

INCISE       FINGER       TENDON 

SHEATH 

27130  

TOTAL  HIP  REPLACEMENT 

27235  

REPAIR  OF  THIGH  FRACTURE 

27244  

REPAIR  OF  THIGH  FRACTURE 

27447  

TOTAL  KNEE  REPLACEMENT 

27590  

AMPUTATE  LEG  AT  THIGH 

29881  

KNEE       ARTHROSCOPY/SUR- 

GERY 

30115  

REMOVAL  OF  NOSE  POLYP[S] 

31500  

INSERT  OF  EMERGENCY  AIR- 

WAY 

HCPCS* 

1 — 

31505  

D 

31575  

D 

31522    

D 

31625  

B 

32000  

D 

32C20  

IN 

32100 

E 

33870     

TI 

35081  .,   ,. 

R 

35301  

R 

35371  . 

R 

35656 

A 

36620  

IN 

37U0 

R 

37509  

Ti 

38300  

D 

41100  

B 

43450  

D 

43832  

PI 

44130  

B< 

44950  

A 

45110  

R 

45305 

P 

45221   

LI 

46936    

D 

47100  

W 

48150     

P 

52000  

C 

54161  

C 

55700  

B 

58^20  

D 

58150  

T( 
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HCPCS- 

Desc'ipti^'^ 

31505     , 

D:AGNOS^:'C           1-Advm30S 

COPv 

3  •575 

Diagnostic        l.arv\gos,' 

COPY 

3 '522 

D.AGNOS"'C                      e,OON. 

CHOSCOPv 

3'625 

BRONCHOSCOP'*'      /y"Tn     Bi- 

OPS"^ 

32000     , 

DRAINAGE  0-  C^-ES' 

32C20    ,, 

iNSEP'iON  OF  Chest  -jbe. 

32100 

EXPLORATiON  BiOf'-S '           C<^ 

CHEST 

338"C 

TRANSVERSE    AOR-,C    APCh 

GRAFT' 

35061 

REPAIR    0<=    DE'EC^'VE    A'-^ 

TERY 

35301  

REChANNEl-ING  of  AP-ERr 

35371  

RECmA^NNEwING  op  AP-E^Y 

35656 

ARTERY  BYPASS  GRAF^ 

3662C 

iNSEP*;ON     CA^'wE'^ER      AP- 

TERY 

37  MC 

REVISION  OF  ORCULA~!0N 

37609 

TEMPORAL    AR^ERv    PPQCE^ 

DURE 

38300 

DRAINAGE   LVMPh   NODE   LE- 

SION 

41100  ..  , 

BIOPSY  OF  ^ONGUE 

43450      , 

DILATE  ESOPHAGUS 

43832 

PUVCE  GASTROSTOMY  T^^BE 

44130  

BOWEL  TO  BOWEL  PUSiON 

44950  

APPENDEC7-0MY 

45110  

REMOVAL  OF  RECTUM 

45305  

PROCTOSIGMOiDOSCOPV    B^ 

OPSY 

45221   

LIGATION    OP    r-EMORRMOiD 

(S] 
DESTRUCTiON     C^     ^-EMO^- 

46936    

RHOiDS 

47100  , 

WEDGE  BIOPSY  0-  L'VER 

48^50 

PARTIAL   REMOVAL    0^    PAN- 

CREAS 

52000  

CYSTOSCOPY 

54161    . , , 

CIRCUMCIS'ON 

5570^0 

BiOPSY  OF  PROS"^ATE 

58^20        ,. 

DILATION     AND     CU^E^"~A3£ 

;d&c; 

58' 50  

TO'AL  HVS'EKEC^OMY 

^^CPCS' 

Descrtption 

56260 

VAG'NAL  HYSTERECTOMY 

5S720 

REMOVAL  OF  OVARvTUBEIS] 

60220 

PAP' A.    PEMCvi.    OF   THY- 

ROID 

60  5  00 

^^:plC«E            P,fi-A-HYROID 

QlANDS 

622 'C 

SPiNAu     <^.,..  .J     '--^      DIAG- 

NOS-:C 

63047 

REMOVAL  OF  5P  NA.,„  .^V.NA 

5-3-80 

NSEP'  SP'NA.,  CAN;\„  'OATH- 

E'ER 

64 '21 

CARPAL  '..N\F„   S ^hGERY 

65285 

REPA--5  Qc  E'-'E  WOUND 

6573C' 

CORNEA.  -PA.->SPLANT 

65855 

LASER  SjPGEpv  C'  EYE 

6682  1 

^ASERiNG    SE:X'M,ARY  CAT- 

ARACT 

t'ZV' 

RE  MOV  A.      0"       N'-E3      EYE 

6-107  

REPA  p  de-a;:«e;c  -e^'  '-4 

6-601  

REMOVAL,  EYE-.,  C  i^EVVONS 

6W33 

CREATE  EAR  DP    M  cpt',,  t-^Q 

6»4' 

REVISE     MOD;-,E     : -=     AND 

M.AS-OID 

-  .'j "  5C 

X-RAy       E,XAM      0='      ^'ACIAL 

1 

BONES 

!  -045C 

CAT     SCAN     C-      ^'EAD     OR 

BRA,', 

-04  70 

CON-RAS-    CA-    SCANS    OF 

HEAD 

7055* 

MAGNE-C       UA3L        BRAIN 

[MR'' 

-  1  ";  •  ;; 

CnES^  X-RA'^ 

^2020 

X-RAY  EXAM  OP  SPINE 

73620 

X-RAY  EXAM  QP  POCT 

765-6  . 

EChO  EyAM  Cjp  EYE 

76-00 

ECHO  E.XAM  OP  ABEC'^N 

T-425 

vVEE«-,.'      paC  A", on     THER- 

APY 

T63,0c 

NJC-EAR    SCAN    0^   SKELE- 

-6465 

NUC-E-iP  SCAN,  HEART  MUS- 

-•:.soo 

^B  '"a-HOLCXjY  CONSULTA- 

S506C 

s oc:;,  „:','ea=  'NTERPRETA- 

1 

TiGN 

AD 


HCPCS* 


88300 

88309 

90844 
91010 

92225 

94010 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99221 
;  99222 
99223 
99231 

99232 

99233 

99251 
99252 
99253 
992S4 

99255 
99281 

99282 

99285 


C     Reference  Set— 
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Description 


TISSUE  EXAM  BY  PATHOLO- 
GIST 
TISSUE   EXAM   BY   PATHOLO- 
•   GIST 

PSYCHOTHERAPY.  45-60  MIN 
ESOPHAGUS  MOTIUTY 

STUDY 
SPECIAL  EYE  EXAM,  INITIAL 
BREATHING  CAPACITY  TEST 
0FFICEA3UTPATIENT,  NEW 
OFFICE/OUTPATIENT,  NEW 
OFFICEiOUTPATIENT,  NEW 
OFFICEADUTPATIENT.  NEW 
OFFICEOUTPATIENT.  NEW 
OFFICE/OUTPATIENT.  EST. 
OFFICEADUTPATIENT,  EST. 
OFFICEyOUTPATIENT.  EST. 
OFFICEA>UTPATIENT,  EST. 
OFFICE/OUTPATIENT,  EST. 
INITIAL  HOSPITAL  CARE 
INITit.,   .-,.:cp  -A_  CARE 
INIT.Al  -0^ >-.":. Aw  CARE 
SUBSEQUENT  HOSPITAL 

CARE 
SUBSEQUENT  HOSPITAL 

CARE 
SUBSEQUENT  HOSPITAL 

CARE 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
EMERGENCY      DEPARTMENT 

VISIT 
EMERGENCY      DEPARTMENT 

VISIT 
EMERGENCY      DEPARTMENT 

VISIT 


•All  numeric  CPT  HCPCS  Copyright  1993 
American  Medical  Association. 
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DEPARTMENT  OF  EDUCATION 

State  Poataecondary  Review  Program 

AGENCY;  Department  of  E  jacation. 
ACTION:  Notice  of  funding  formula  and 
allcwable  activities  for  Fiscal  Year  1993; 
and  application  procedures  for  Fiscal 
Year  1993. 

SUMMAov-  xjie  Secretar>-  establishes  a 
Pu:. >::-.<  .•crmula  to  implement  the  State 
Postsecondary  Review  Program 
authorized  under  title  IV.  part  H. 
subpart  1  of  the  Higher  Education  Act 
of  1965.  as  amended  (HEA),  in  fiscal 
year  1993.  The  Secretar>'  also 
estabUshes  allowable  activities  for  fiscal 
year  1993.  and  describes  the  procedures 
under  which  a  State  applies  to 
participate  in  the  State  Postsecondary 
ReN-iew  Proffram  for  that  fiscal  year. 
Efrrr-nvE  DA'E;  The  funding  formula 
ana  allowable  activities  contained  in 
this  notice  take  effect  45  days  after 

fmblication  in  the  Federal  Rrgistrr  or 
atar  if  the  Congress  takes  cenaiu 
adjournments.  If  you  want  to  know  the 
effective  date  of  this  notice,  call  or  write 
the  Department  of  Education  contact 
person. 

FOR  RJflTHER  INFORMA-nON  CONTACT:  John 
ikolotos  or  Greg  Alien,  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SW.,  room  4318,  ROB-3,  Washington. 
DC  20202-5346.  Telephone:  (202)  708- 
7888.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  emd  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Pj-^tsecGQClarv  Review  "rc^-din 

Section  494  of  the  HEA  authorizes  the 
Secretary  to  enter  into  an  agreement 
with  a  State  under  which  a  State 
Postsecondary  Review  Entity  (3PRE) 
designated  by  the  State  conducts  or 
coordinates  reviews  of  institutions  of 
higher  education  rererred  to  the  State  by 
the  Secretary.  The  criteria  under  which 
the  Secretary  refers  institutions  to  a 
SPRE  are  contained  in  section  494C(b) 
of  the  HLA.  Under  its  review  or 
coordination,  the  SPRE  determines 
whether  a  referred  institution  satisfies 
State  review  standards  ihat  the  SPRE 
has  developed  under  section  494C(d)  of 
the  HEA.  For  purposes  of  this  notice,  an 
institution  of  higher  education  includes 
an  institution  oi  higher  education  as 
defined  in  34  CFR  600.4  a  proprietary 
institution  of  higher  education  as 
defined  in  34  CFR  600.5,  and  a 
postsecond.irv  vocational  institution  as 
defined  ;n  3;'CFK600.6. 


UMI 


If  the  SPRE  finds  that  an  institution 
does  Tiot  satisfy  the  State  review 
standards,  the  SPRE  deter.nines  whether 
that  institution  should  continue  to 
participate  in  the  Title  IV,  HEA 
programs.  (The  Title  IV,  HEA  programs 
are  listed  in  34  CFR  668.1.)  !f  the  SPRE 
determines  that  the  institution  ^.hould 
be  allowed  to  continue  to  participate  m 
those  programs,  the  SPRE  requires  that 
instinition  to  take  actions  to  Dring  itself 
into  compliance  with  the  State's  review 
standards. 

The  SPRE  must  notify  the  Secretary  if 
an  institution  that  it  reviews  does  not 
meet  the  State's  review  standards  and 
must  describe  the  actions  that  the  SPRE 
is  taking  as  a  result  of  its  findings.  If  the 
SPRE  determines  that  an  institution 
should  no  longer  participate  in  a  Title 
rv,  HEA  program,  it  notifies  the 
Secretary  of  that  determination  and  the 
Secretary  immediately  terminates  that 
institution's  participaUon  in  that 
program. 

To  participate  in  the  State 
Postsecondary  Review  Program,  a  State 
must  enter  into  an  agreement  with  the 
Secretary  under  which  the  State 
designates  the  SPRE  and  describes  the 
organizational  structure  of  the  SPRE  that 
is  responsible  for  conducting  or 
coordinating  the  review  of  referred 
institutions.  Under  section  494A(b)(l)  of 
the  HEA,  the  SPRE  must  represent  all 
the  State  entities  that  exist,  or  may  be 
created  in  the  future,  that  are 
responsible  for  granting  State 
autnorization  to  provide  postsecondary 
education  in  that  State,  and  all  the  State 
entities  that  exist,  or  may  be  created  in 
the  future,  that  are  responsible  for 
ensuring  that  all  institutions  in  the  State 
remain  in  compliance  with  the  State 
standards  established  under  section 
494C(d)  of  die  HEA. 

In  addition,  in  the  agreement,  the 
State  must  assure  the  Sacretary  that  the 
SPRE  will  (1)  reWew  referred 
institutions  on  a  schedule  that  coincides 
with  the  Secretary's  schedule  for 
recertifying  whether  those  institutions 
meet  the  regulatory  requirements  to 
participate  in  one  or  more  Tjlle  FV,  HEA 
programs,  {/)  perform  the  functions 
required  of  fie  SPRE  under  the  State 
Postsecondary  Review  Program,  and  (3) 
keep  records  and  provide  information  to 
the  Secretary  as  may  be  requested  for 
financial  and  compliance  audits  and 
program  reviews. 

In  the  agreement,  the  State  must  also 
describe  the  relationship  between  the 
SPRE  and  the  following  three  agencies: 
the  State  Approving  Agency  for 
Veterans  Affairs,  the  State  giiaranty 
agency  under  the  Federal  Family 
Education  Loan  (FFEL)  Programs,  and 
the  State  agency  responsible  for 


administering  the  State  Student 
Incentive  Grant  (SSIG)  Program. 

Under  the  State  Postsecondary 
Review  Program,  a  State  is  also  charged, 
in  consultation  with  institutions  in  that 
State,  with  establishing  and  pubUcizing 
the  availability  of  procedures  for 
receiving  and  r^^sponding  to  complaints 
from  students,  faculty,  and  others  about 
institutions.  In  addition,  the  State  must 
keep  records  of  those  complaints  in 
order  to  determine  their  frequency  and 
nature  for  specific  institutions. 

To  the  extent  of  available 
appropriations,  the  Secretary  reimburses 
a  State  for  the  costs  incurred  in  carrying 
out  its  agreement.  However,  a  State  does 
not  have  to  carry  out  any  activity  under 
the  agreement  if  the  State  vdl\  not  be 
reimbursed  for  the  cost  of  that  activity. 

Funding  Formula 

The  sum  of  $5.3  million  is  available 
to  initiate  the  State  Postsecondary 
Re\new  Program  for  fiscal  year  1993. 
The  Secretary  allots  $20,000  to  Guam, 
$20,000  to  the  Northern  Mariana 
Islands.  $20,000' to  the  Virgin  Islands, 
$20,000  to  the  Trust  Territory  of  the 
Pacific  Islands  (Palau),  and  $20,000  to 
American  Samoa.  The  Secretary  allots 
this  amount  to  these  States  because  only 
three  institutions  are  located  in  Guam, 
and  only  one  institution  is  located  r.) 
each  of  the  other  jurisdictions. 

The  Secretary  allots  the  remaining 
funds  so  that  each  remaining  State 
receives  the  greater  of  $50,000,  or  the 
amount  determined  under  a  formula 
that  uses  the  following  two  variables:  (1) 
The  number  of  institutions  located  in  a 
State  that  are  certified  to  participate  in 
the  Title  IV,  HEA  programs,  and  (2)  the 
amount  of  Title  IV,  HEA  program  funds 
made  available  to  students  enrolled  in 
those  institutions  during  the  1990-91 
award  year.  (This  award  year  is  the 
latest  year  for  which  complete  data  is 
available.)  For  purposes  of  the  formula, 
the  Title  IV,  HEA  programs  only  include 
the  Federal  Pell  Grant,  FFEL,  Federal 
Supplemental  Educational  Opportunity 
Grant  (FSEOG)  Federal  Work-Study 
(FWS),  and  Federal  Perkins  Loan 
programs. 

Tne  Secretary  establishes  this  formula 
because  the  Secretary  believes  that  each 
State  needs  at  least  $50,000  to  carry  out 
the  allowable  activities  described  below. 
In  addition,  a  SPRE  will  eventually  be 
required  to  review  institutions  in  its 
State  that  participate  in  Title  IV,  HEA 
programs.  Therefore,  the  Secretary 
believes  that  the  relative  number  of 
tnose  institutions  in  a  State  is  an 
appropriate  variable  to  use  in 
determining  a  State's  allotment  of  State 
Postsecondar>'  Review  Program  funds. 
Similarly,  many  of  the  cr.teria  that  the 
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Secretary  uses  to  rnt^r  an  institution  to 
a  State,  and  the  review  oi  an  institution 
by  a  SPRE,  relate  directly  or  indirectly 
to  the  amount  of  Title  IV,  HEA  program 
funds  that  an  institution  receives. 
Tnerefore,  the  Secretary  believes  that 
the  relative  amount  of  Title  IV,  HEA 
program  funds  that  institutions  in  a 
State  receive  is  an  equally  appropriate 
variable  to  use  in  determining  a  State's 
allotment  of  program  funds. 
Accordingly,  after  setting  aside 
S  100.000  for  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  American  Samoa,  the  Secretary  uses 
the  following  formula  for  allotting  the 
remaining  funds.  Under  this  formula, 
the  Secretary:  # 

(1)  Determines  the  percentage  of 
participating  institutions  in  the  State  by 

:  - .  :!!;ii  •: .  number  of  institut'ons 
.ocbtea  ia  iliat  State  that  are  certified  to 
participate  in  the  Title  IV.  HEA 


prograir.s  by  the  total  number  of 
institutions  that  are  certified  to 
participate  in  the  Title  IV,  HEA 
proCTams  in  all  States; 

(2)  Determines  the  percentage  of  Title 
IV,  HEA  program  funds  by  dividing  the 
total  amount  of  Title  IV,  HEA  program 
funds  that  were  made  available  to 
students  who  enrolled  in  that  State's 
participating  institutions,  or  to  those 
students'  parents,  by  the  total  amount  of 
Title  rv,  HEA  program  funds  that  were 
made  available  to  students,  or  to  those 
students'  parents,  who  enrolled  in 
participating  institutions  In  all  States, 
during  the  latest  award  year  for  which 
information  is  available; 

(3)  Averages  the  two  percentages; 

(4)  Calculates  an  "initial  distribution" 
by  multiplying  the  average  percentage 
determined  in  step  3  by  $5.2  miUion; 

(5)(a)  Determines  which  States  receive 
less  than  $50,000  under  the  initial 
distribution; 


(b)  Provides  those  States  with 
$50,000;  and 

(c)  Calculates  the  difference  between 
the  $50,000  provided  to  each  of  those 
States  and  those  States'  initial 
distribution; 

(eli'a)  Determines  which  States  receive 
more  than  $50,000  under  the  initial 
distribution;  and 

(b)  Calculates  the  difference  between 
each  of  those  States'  initial  distribution 
and  $50,000; 

(7)  Calculates  a  "reduction 
percentage"  by  dividing  the  total 
amount  obtained  in  step  5(c)  by  the  total 
amount  obtained  in  step  6(b];  and 

(8)  Reduces  the  initiaJ  distribution  of 
each  State  in  step  6(a)  by  the  product  of 
the  amoxint  obtained  in  step  6(b)  and  the 
reduction  percentage  in  step  7. 

Under  this  funding  formula,  each 
remaining  State's  allotment  of  the  $5.2 
million  is: 


>-*-:}  ■'Q 


his  formula 
3S  that  each 
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TMerV,  HEA 


Number  of 
Institutions 


112 

13 

101 

95 
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111 
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15 

25 
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22 

29 
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71 
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38 

61 

27 

36 
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50 
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35 
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94 
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30 

84 
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329,125,550 
226352.516 
225.504,943 
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555,325.235 
207,414,603 
445.433.589 
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158,604,593 

54,174,802 

79,822.640 
284,611,217 

99.885  373 

1.618.817,093 

320,157.254 

87,401,113 
840.510.776 
298,845.815 
238.014.664 
1.077.514,719 
366.813,439 
108.167.570 
190.783,690 

90,897,762 
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412,748 
81.367 
64,796 
50.000 
50.000 

175.261 

102,777 
50.000 
50,000 

198.502 

105,409 
81.617 
62,190 
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50.000 
93.219 
50,000 

366.914 
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88.610 
50.000 
56.061 
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Title  IV.  HEA 


State 


Tennessee     . 
Texas     ..~ — 
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West  Virginia 
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Number  of 
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46 

32 
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78 
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Program  funds 
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381.660,422 
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18,262.458.230 
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50.  WO 
50  000 
1C2  8.33 
77,752 
50,000 
88  264 
50  000 


5.200.000 


UMI 


Fiscal  Year  1993  Allowable  Activities 

The  Se<;r8tar\'  aiiots  the  S5.3  million 
arr.ons  the  States  to  enable  each  SPRE, 
in  consultaUon  wnih  institutions  in  that 
State,  tr)  develop  the  State  review 
standards  as  required  in  section  494C(d) 
of  the  HEA.  ar^d  to  develop  procedures 
for  receiving  and  responding  to 
complaints  from  students,  faculty,  and 
others  regardinj?  institutions  in  the  State 
as  required  m  section  494C(j)  of  the 
HEA  In  addition,  a  State  may  use  a 
portion  of  lis  allotment  to  provide 
estimates  of  the  costs  of  coordinating 
the  institutions'  and  States'  information 
systems  with  an  information  system 
developed  by  the  SPRE 

The  Secretar/  establishes  these 
aliowable  activities  because  the  SPRE 
cannot  carry  out  a  rt^view  of  an 
institution  to  determmf  whether  the 
institution  IS  in  compi.ar.'..e  with  State 
standards  developed  pursuant  to  section 
454C(,d)  of  the  HEA  until  the  State  has 
developed  those  standards  in  required 
consultation  with  institutions  in  that 
State  A  State  cannot  process  complaints 
until  it  has  developed  procedures,  in 
required  consultation  with  institutions 
m  the  State  to  respond  to  complaints. 
Moreover,  a  State  cannot  determine 
whether  it  wiii  be  cost-effective  to 
coordinate  existing  data  systems 
without  tlrst  deteimming  the  costs  of 
coordinating  those  systems. 

Application  Procedures 

A  State  that  wishes  tc  participate  in 
the  State  Postsecondar*  Review  Program 
ir.  fiscal  year  1993  must  submit  to  the 
Se<:retary  a  plan  that  describes  the 
activities  t^iat  the  State  proposes  to  carry 
out  with  fiscal  year  1993  funds,  and  a 
budget  for  those  activities  The  State 
must  submit  that  plan  and  budget  by 
September  10.  1993,  and  shall  submit 
that  plan  and  budget  to  the  following 
address  Virginia  G  Re,  State  Liaison 
Branch.  United  States  Department  of 
Education.  40U  Maryland  Avenue  SW., 
room  3036,  ROB  3.  Washington.  DC 
20202-5346. 


The  Secretary  approves  the  State's 
plan  and  budget  if  (1)  the  proposed 
activities  are  allowable  activities,  (2)  the 
plan  provides  adequate  budget 
justification  for  the  proposed  activities 
in  order  to  achieve  the  purposes  of  the 
statute,  and  (3)  the  budgets  approved 
costs  are  within  the  States  allotment.  If 
a  State's  allotment  is  less  than  the 
State's  budget  for  carrying  out  its 
proposed  activities,  the  State  must  first 
use  its  allotment  to  develop  review 
standards.  If  a  pKJrtion  of  the  allotment 
remains  after  the  State  develops  those 
review  standards,  the  State  may  develop 
procedures  for  receiving  and  responding 
to  complaints  from  students,  faculty 
and  others  regarding  institutions  m  the 
State.  The  State  may  use  its  allotment  to 
estimate  the  costs  of  developing  an 
information  system  for  the  SPRE  only 
after  it  has  completed  developing  its 
review  standards  and  complaint 
procedures. 

If  the  Secretary  disapproves  ttie 
State's  plan  and  budget,  the  Secretary 
notifies  the  State  of  tie  reasons  for  that 
disapproval.  The  State  may  request  the 
Secretary  to  reevaluate  that  decision  by 
submitting  to  the  Secretary  a  revised 
plan  and  budget  that  addresses  the 
reasons  for  the  Secretary's  disapproval 
of  that  plan  and  budget. 

In  addition,  before  it  may  receive  or 
expend  any  funds  under  the  State 
Postsecondary  Review  Program,  the 
State  must  enter  into  the  agreement  with 
the  Secretary  described  m  section  494A 
of  the  HEA.  The  effective  date  of  a 
State's  agreement  is  the  date  on  which 
it  is  signed  by  the  Secretary  A  State 
must  submit  its  agreement  to  the 
Secretary  at  the  address  hsted  above  for 
the  submission  of  its  plan  and  budget 
for  fiscal  year  1993  funds 

A  State  forfeits  its  right  to  receive  an 
allotment  of  fiscal  year  1993  hinds  if:  (1) 
It  does  not  submit  its  initial  plan  and 
budget  by  September  10.  1993,  [1]  it 
does  not  submit  an  acceptable  plan  and 
budget  by  October  22.  1993,  or  (3)  it 
does  not  submit  an  acceptable 


agreement  by  October  22,  1993.  The 

Secretary  will  reallot  any  forfeited 
allotment  to  participating  States  in  a 
manner  that  best  carries  out  the 
purposes  of  the  Sta»e  Postsecondary 
Review  Program. 

Allowable  Costs 

Under  the  State  Postsecondary 

Review  Program,  the  Serjetary 
reimburses  the  State  for  costs  incurred 
by  the  State  in  carrying  out  allowable 
activities.  Allowable  reimbursable  costs 
under  the  State  Postsecondary  Review 
Program  for  fiscal  year  1993  are  limited 
to  the  direct  costs  incurred  m  carrying 
ou'  activities  approved  by  the  Secretary, 
including  the  direct  costs  of  providing 
training  to  State  or  institutional 
personnel  for  responding  to  complaints 
from  students,  faculty,  and  others 
regarding  institutions  m  the  State  The 
Secretary  does  not  reimburse  the  State 
for  indirect  costs  incurred  by  the  State. 
Moreover,  the  Secretary  does  not 
reimburse  the  State  for  direct  costs 
under  an  approved  plan  and  budget 
unless  those  costs  were  incurred  by  the 
State  (1)  after  the  effective  date  of  the 
State's  agreement  with  the  Secretary, 
and  (2)  on  or  before  June  30.  1994. 

Consequence  of  the  Failure  to  Enter  into 
an  Agreement 

Under  section  494(c)  of  the  HEA. 
consequences  result  if  a  State  fails  to 
enter  into  an  agreement  with  the 
Secretary  under  the  State  Postsecondary 
Review  Program  or  fails  to  carry  out 
properly  the  requirements  contained  in 
the  agreement.  First,  the  Secretary'  does 
not  designate  as  eligible  to  participate  in 
any  title  IV,  HEA  program  the  following 
types  of  institutions:  any  institution 
seeking  initial  eligibility:  any  new 
braii>^  campus,  for  which  an  institution 
seeks  an  initial  designation  of  eligibility, 
as  defined  in  34  CFR  part  600,  or  any 
eligible  institution  that  has  undergone  a 
change  in  ownership  that  results  m  a 
change  in  control  as  determined  in  34 
CFR  part  600.  Second,  the  Secretary 
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only  provides  provisional  certificaucn 
to  any  institution  paricipating  jn  the 
title  rv,  J-lEA  progmms  when  that 
institution  IS  scheduled  for 
recertification  Accordingly,  these 
consequences  will  apply  to  institutions 
in  a  State  if  that  State  fails  to  submit  an 
acceptable  plan  or  budget  for  fiscal  year 
1993  or  fails  to  enter  into  an  agreement 
with  the  Secretary,  by  October  22.  1993 

In  addition,  under  section  494(cj  of 
the  HEA,  if  a  State  fails  to  enter  into  an 
agreement  with  the  Secretary  under  the 
State  Postsecondary  Revitr/v  Program,  or 
if  it  fails  to  carry  out  properly  the 
requirements  contained  in  the 
agreement,  the  State  will  be  ineligible  to 
receive  its  allotment  under  the  SSIG 
Program,  However,  btcause  the 
5>ecretary  will  have  already  allotted 
SSIG  Program  funds  to  States  in  fiscal 
year  1993  before  the  deadline  for 
submitting  plans  and  budgets  to  the 
Secretary  for  this  program  for  fiscal  vear 
1993,  a  State's  failure  to  submit  an 
acceptable  plan  or  budget  for  fiscal  >  bar 
1993,  or  its  failure  to  enter  into  an 
agreement  by  October  22,  1993.  will  not 
result  m  the  loss  of  its  allotment  of 
fiscal  year  199,T  SSIG  Program  hinds 

Finally,  the  Secretary  n?<-.ognizes  that 
because  of  the  delay  in  implementing 
the  State  Postsecondarv  Review 
Program,  there  may  be  States  that  a-e 
legally  unable  to  enter  into  an 
agreement  with  the  Secretan,',  or  axe 
legally  unable  to  designate  a  SPRE, 
because  those  actions  required  a  change 
in  State  law  and  thus  affirmative  action 
by  a  State  legislature.  The  Secretary 
further  recognizes  that  for  some  of  these 
States  it  may  not  be  possible  to  have  the 
State  legislature  act  in  time  for  the  State 
to  meet  the  deadlines  established  m  this 
notice. 

Therefore,  upon  a  demonstration  \<\  a 
State  that  its  failure  to  enter  into  an 
aereem-ent  under  the  State 
Postsecondary  Review  Program  results 
from  the  above  circumstances,  and  trie 
Sta'e's  assurance  that  ;t  will  enter  into 
an  agreement  with  the  Secretarv  under 
the  program  for  fiscal  year  1994  by 
September  30,  1994,  the  Secretarv'  does 
not  view  the  conditions  of  section 
494(c)  of  the  HEA  as  applving  to  that 
State, 

Paperwork  Reduction  Act  of  1980 

This  notice  contains  information 
collection  requirements.  As  required  hy 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  these  requirements  to 
the  Office  of  Management  and  Budget 
(0MB)  for  its  review,  (44  U,S,C,  3.S04(h)) 

This  notice  affects  States  that  choose 
to  apply  to  participate  in  the  Stdte 
Postsecondary  Review  Program  m  fiscal 


year  19t,3   Annual  public  reporting 
burden  for  this  collection  of  information 
IS  estimated  to  average  30  hours  for  each 
of  the  57  States  that  prepare  plans  to 
perform  the  allowable  activities 
described  in  this  notice,  prepare  budgets 
that  account  for  those  activities,  and 
submit  those  plans  and  budgets  to  the 
Secretary  for  approval. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel }.  Chenok. 

Waiver  of  Propa«ied  Rulemaking 

In  accordance  with  section 
431(b)(2)lA)  of  the  General  Education 
Provisions  Act,  20  U.S.C.  1232(b)(2)(A). 
and  the  Administrative  Procedure  Act,  5 
US.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules  and  regulations.  In  order  to 
im.plement  fully  the  State  Postsecondary 
Review  Program  in  fiscal  year  1994  and 
future  years,  the  Secretary  will  publish 
a  N(>t;r  e  of  Proposed  Rulemaking  in  the 
Federal  Register.  However,  for  the 
following  reasons,  the  Secretary  finds 
that  there  is  good  cause  under  5  U.S.C 
553(b)(B)  to  waive  pubhc  comment  on 
the  funding  formula  and  allowable 
activities  contained  in  this  notice  for  the 
State  Postsecondary  Review  Program  for 
fiscal  year  1993. 

The  Higher  Education  Amendments 
of  1992  (Pub.  L.  102-325),  that  amended 
the  HEA  to  authorize  the  State 
Postsecondary  Review  Program,  were 
enacted  on  July  23, 1992.  Under  section 
494B(b)  of  the  HEA,  $75  milHon  was 
authorized  to  be  appropriated  for  fiscal 
vear  1993  to  implement  the  State 
Postsecondary  Review  Program. 
However,  the  Department  of  Education 
Appropriations  Act.  (Pub.  L.  102-394), 
enacted  on  October  6,  1992,  did  not 
contain  funding  for  the  State 
Postsecondary  Review  Program.  Instead, 
the  Congress  permitted  the  Department 
to  submi'  a  reprogramming  request  if 
the  Department  believed  it  was  urgent  to 
itwtiate  the  State  Post  .secondary  Review 
Program  in  fiscal  year  1993, 

On  December  4,  1992,  the  Department 
proposed  that  $20  muUion  in  fiscal  year 
1993  FSEOC;,  nVS,  Federal  Perkins 
Loan,  and  SSIG  Program  funds  be 
reprogrammed  However,  it  was  not 
until  Apnl  5,  1993  that  the  Congress 
approved  the  reprogramming  of  $5.3 
million  to  be  allotted  to  States  to 
perform  the  activities  detailed  in  this 
notice. 


The  purpose  of  the  State 
Postsecondary  Review  Program  is  to 
increase  the  accountabiUty  of 
institutions  that  participate  in  the  Title 
IV,  HEA  Programs  through  expanded 
State  oversight  of  these  institutions. 
Moreover,  the  Secretary  anticipates  that 
this  expanded  State  oversight  will  also 
increase  the  quality  of  education  and 
training  provided  by  these  institutions. 
The  benefits  that  will  flow  from  the 
State  Postsecondary  Review  Program 
depend  on  SPRE  reviews  of  referred 
institutions  under  State  developed 
educational,  financial,  and 
administrative  standards.  However, 
SPRE  reviews  cannot  take  place  until 
the  States  develop  the  standards  on 
which  the  reviews  are  based. 

In  order  to  have  SPRE  reviews  in 
fiscal  year  1994,  those  standards  must 
be  developed.  Under  the  State 
Postsecondary  Review  Program.  States 
are  not  required  to  incur  any  cost  unless 
they  will  be  reimbursed  for  that  cost. 
Therefore,  in  order  to  have  reviews  of 
institutions  in  fiscal  year  1994,  the 
Secretary  must  be  able  to  use  fiscal  year 
1993  funds  to  pay  for  the  costs  of 
developing  the  required  State  standards. 

Without  establishing  the  funding 
formula  and  allowable  activities 
contained  in  this  notice  as  final  rules, 
States  would  not  have  sufficient  time  to 
prepare  their  plans  and  budgets,  obtain 
approval  of  those  plans  and  budgets 
from  the  Secretary,  and  make  draws  on 
their  Federal  allotments  in  fiscal  year 
1993  to  pay  for  the  costs  of  carrying  out 
their  planned  activities.  Consequently, 
States  would  delay  developing  their 
review  standards  until  they  could  be 
reimbursed  for  those  activities,  thus 
delaying  the  conduct  of  institutional 
reviews.  Therefore,  the  Secretary 
concludes  it  is  Imperative  that  Federal 
funds  be  made  available  to  States  as 
soon  as  possible  so  that  States  can 
develop  review  standards  in  fiscal  year 
1993  to  be  able  to  conduct  reviews  of 
institutions  early  in  fiscal  year  1994. 
Accordingly,  the  Secretary  has 
determined  that  there  is  good  cause 
under  5  U.S.C  553(b)(B)  to  waive  public 
comment  on  the  funding  formula  and 
allowable  activities  contained  in  this 
notice  with  regard  to  the  use  of  fiscal 
year  1993  funds  on  the  grounds  that 
doing  otherwdse  would  be  impracticable 
and  contrary  to  the  pubUc  interest. 

(20  U.S.C.  10998-1099»-3) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.267,  State  Postsecondary  Review  Program) 

Dated:  July  6, 1993. 
Richard  W  Riley, 
Secretary  oj  Education. 
[FT?  Doc  93-16624  Piled  7-13-«3.  8:45  ami 
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DEPARTMENT  OF  TRANSPOPTA^  ON 

Fe<lefat  Aviation  Administrator 

14CFR  Part  23 

[Docket  No  27344.  No«ic«  No.  93-71] 

RIH  2120-AD27 

AirworthineM  Standarde  Occupant 
Protection  Standafl*  *w  Cor^a^u»«f 
Category  Airptan«« 

AGENCY:  Federal  Aviation 

Administration  [rAA).DOrC. 

ACno:  Notice  of  Proposed  Rulemaking 

f\PR-M: 


Certification  Service,  Small  Airplane 
Directorate,  Federal  Aviation 
Administration.  601  East  12th  Slrtjet, 
Kansas  Qty,  Missoxiri  64106,  telephone 
(816)  426-5688. 

SUPPLaiENTARY  »NFO«UA  tk^: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  rule  by  submitting  such 
written  data,  views,  or  anjuments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adnpiJn 


UMI 


SIJMMABY:  The  FAA  proposes  to  amend 
the  a;.- A  orthiness  standards  for  normal. 
uti!'t\    ii:roba:ii,  and  commuter 
catt?<?cr.  airplanes  by  upgrading  the 
niquirements  for  both  seat  restraint 
systems  a^nd  for  nammabihty  standards 
for  seat  cushions  used  in  commuter 
cati^o^v'  airplanes.  I;  also  prcposos  to 
mcr^a.se  "Jie  downward  inerua  load 
factor  for  items  of  mass  within  the  cabin 
for  all  normal,  utility,  acrobatic,  and 
commuter  category  airplanes  These 
amendments  are  needed  to  improve  Ihe 
occupant  protection  provisions  for  th«w»« 
types  of  airplanes  These  new 
requirements  would  result  m  a  level  of 
safety  commensurate  with  that  provided 
by  the  seaty restraint  requirements  and 
the  flammabihty  standards  for  transport 
categorv'  airplanes 

DATES:  Comments  must  be  received  on 
or  before  November  12,  1993 
AOORESSeS:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to  Federn! 
Aviation  Administrauon.  Office  of  tne 
Chief  Counsel,  Attn  Rules  Docket 
(AGC-101,  Docket  No  27344.  800 
Independence  Avenue  SW  , 
Washington.  DC  20591.  or  delivered  in 
tnphcate  to  Room  916.  800 
Independence  Avenue,  SW  . 
Washington,  DC  20591  Comments 
delivered  must  be  marked  Docket  No. 
27344  !^mments  may  be  inspected  in 
room  916  between  8,30  am  and  5  p.m. 
on  weekdays,  except  on  Federal 
holidays 

In  addition,  the  F.KA  is  maintaining 
an  information  docket  of  comments  in 
the  Office  of  Assistant  Chief  Counsel, 
ACE-7,  Federal  Avnation 
Administration.  Central  Region,  6C; 
East  12th  Street,  Kansas  City  Mi,5soun 
64106  Comments  in  the  inf&rmatior. 
docket  may  be  inspected  in  the  Office  of 
Assistant  Chief  Counsel,  weekdays 
except  Federal  holidays,  between  the 
hours  of  7:30  a.m.  and  4  p  m. 
FOR  FURTHER  INFORMATION  CONTACT: 
MiJ-ic5»:  Downs,  Aerospace  Engineer. 
Standards  Office  (ACE-112),  Aircraft 


the  proposals  in  this  notice  are  irvitc 
Comments  should  be  accompanied  by 
cost  estimates.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  tnpii'".ate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments  sp<K:ified 
above  will  be  considered  by  the 
Administrator  before  tak;ng  further 
rulemaking  action  Commenters  vmshing 
the  F.AA  to  acknowledge  receipt  of 
comments  submitted  .n  response  to  this 
notice  must  include  a  self-addressed, 
stamped  postcard  on  which  the 
fr)llowmg  statement  is  made: 

Comments  to  Docket  No  27344  "  The 
post(::ard  will  be  date  stamped  and 
returned  to  the  commenter  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date  for 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons  The 
proposals  contained  m  this  notice  may 
be  changed  in  light  of  comments 
received  A.  report  summarizing  each 
substantive  public  contad  with  F.AA 
personnel  concerned  with  this 
rulemaking  will  be  filed  m  the  docket. 

AvailAbJlity  of  NTRM 

Ariy  person  may  obtain  a  copy  of  this 
NPRM  Dy  submitting  a  idquest  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attn  Public  Inauiry 
Center  (.\FA-20n;,  800  Independence 
Avenue  SW  .  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communica'ions  must  identify  the 
notice  number  of  this  NF'RM  Persons 
interested  tn  being  placed  on  the 
mailin><  list  for  futu.re  NPRMs  should 
also  request  a  copy  of  .^dvi8ory  Qrcular 
11-2A,  Notice  of  Proposed  Rulemaking 
DistriDution  Svstem,  which  describes 
the  application  procedure 

Background 

The  FAA  proposes  to  upgrade  the 
cabin  safety  requirements  for  airplanes 
certificated  in  the  normal,  utility. 
acrobatic  and  commuter  categories  of 
part  23  of  the  Federal  Aviation 
Regulations  (FAR)  These  proposed 


n.;le8  ar^  a  continuation  of  Federal 
Aviation  Administration  (FAAj  efforts 
to  impro%e  the  occupant  protection 
provisions  for  airplanes  that  are  type 
certificated  to  the  requirements  of  part 
23. 

SealUeftraint  Requirements 

Amendment  23-32  (50  FR  46872, 
November  1  i.  1985)  added  requirements 
for  the  installation  of  a  shoulder  harness 
at  each  s-rat  of  normal,  utility,  and 
acrobatic  category  airplanes  with  a 
passenger  seating  configuration, 
excluding  pilot  seats  of  nine  or  fewer, 
manufactured  after  Decembf^r  12,  19B6 

Amendment  23-34  i52  FK  13060, 
January  1,5,  1987)  added  ai.-v>'orthiness 
standards  for  the  type  cart:f;c,ation  of 
airplanes  in  a  new  commuter  category. 
Those  rules  limited  commuter  category 
airplanes  to  a  maxim.um  seating 
capacity,  excluding  pilot  seats,  of  19  or 
fewer,  and  maximum  certificnte  takeoff 
weigfit  of  19,000  pounds  or  less  The 
airworthiness  standards  adopted  for  the 
commuter  category  were  oased  on 
requirements  previously  defined  in 
Special  Federal  Aviation  Regulation 
(SFAR)  41C. 

Amendm.ent  23-36  (53  FR  30802, 
August  15,  1988)  added  requirements 
that  seat'restraint  systems  of  new  design 
normal,  utility,  and  acrobatic  category 
airplanes  comply  with  specific  occupant 
protection  provisions  under  dynamic 
test  conditions.  Those  rules  were 
adopted  as  a  result  of  the  publication  of 
Notice  No.  86-19  and  the  FAA  analysis 
of  pubUc  comments  made  to  the 
proposals  in  that  notice.  At  the  time 
Notice  No.  86-19  was  being  developed, 
the  commuter  category  airworthiness 
standards  had  not  been  promulgated. 
Therefore,  requirements  for  shoulder 
harnesses  at  passenger  seats  and  seat/ 
restraint  system  dynamic  test  conditions 
were  not  adopted  for  commuter  category 
airplanes  in  amendment  23-36 

In  a  related  action,  amendment  25-64 
(53  FR  17640.  May  17.  1988)  added 
requirements  that  seat/restraint  systems 
for  installation  in  new  design  transport 
category  airplanes  demonstrate  specific 
occupant  protection  capabilities  under 
prescribed  dynamic  emergency  landing 
conditions. 

Since  the  airworthiness  requirements 
adopted  for  commuter  category 
airplanes  in  amendment  23-34  did  not 
provide  upgraded  cabin  safety 
requirements  for  dynamic  testing  of 
seats  comparable  to  those  recently 
adopted  for  normal,  utility,  and 
acrobatic  category  airplanes,  but 
retained  the  existing  certification 
requirements  of  SFAR  4lC.  the  FA-.\ 
estabhshed  a  project  to  develop 
improved  occupant  protection 
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requirements  for  commuter  category' 
airplanes.  In  particular,  the  F,\A 
reviewed  the  need  for  dynamic 
evaluations  of  seat/ restraint  systems 
installed  in  commuter  category 
airplanes  and  the  need  for  shoulder 
harness  installations  at  the  passenger 
seats  of  those  airplanes.  This  review 
included  an  evaluation  of  the  relative 
size  of  commuter  category  eirplanes, 
their  general  operations,  their  current 
required  cabin  safety  provisions,  and 
the  level  of  safety  expected  by  the 
public. 

Generally,  commuter  category 
airplanes  are  intended  to  operate  under 
part  135  rules  to  carry  passengers  for 
compensation  or  hire.  Also,  comm.uter 
category  airplane  designs  generally 
parallel'  larger  twin-engine  normal' 
category  airplane  designs  rather  than 
transport  category  airplane  designs  u.sed 
in  air  carrier  operations  under  part  12) 
rules.  Cabin  dimensions  for  commuter 
category  airplanes,  particularly  height 
and  width,  generally  are  similar  to  those 
of  twdn-engine  normal  category 
airplanes.  Most  transport  categor,^ 
airplanes  used  in  air  earner  operations 
have  baggage  space  below  the  cabin 
floor  that  provides  a  significant  amount 
of  crushable  underfloor  structure  to 
attenuate  peak  vertical  deceleration 
levels  in  the  cabin  during  a  crash 
landing.  This  is  not  the  case  with  most 
coriimuter  category  airplanes.  An  FAA 
review  of  the  underfloor  depth  of  eleven 
models  of  current  production  airplanes 
type  certificated  under  SF.AR  41  showed 
that  the  total  underfloor  depth  varied 
from  6.3  to  19.0  inches,  vsnth  an  average 
of  about  12  inches.  In  general,  the 
underfloor  structures  of  those  airplanes 
are  not  designed  to  dissipate  energy  cr 
limit  occupant  loads  during  crashes 
The  design  and  construction  of  seats 
and  restraint  systems  in  SFAR  41 
airplanes  are  similar  to  those  of  seats 
and  restraint  systems  used  in  nonnal 
category  airplanes.  Generally,  shoulder 
harnesses  are  not  available  at  passenger 
seats  in  commuter  category  airplanes 

During  the  development  of  tne 
dynamic  test  conditions  for  commuter 
category  airplanes  proposed  in  this 
notice,  the  FAA  considered  the 
standards  now  required  for  dynamic 
tests  of  seat'restraint  systems  m  normal, 
utihty,  acrobatic,  and  transport  categon,' 
airplanes.  The  FAA  also  reviewed  the 
background  and  justification  of  those 
requirements.  The  dynamic  test 
conditions  and  the  pass/fail  critena 
required  for  seatyrestraint  systems  in 
normal,  utility,  and  acrobatic  category 
airplanes  were  proposed  onginallv  by 
the  General  Aviation  Safety  Panel 
(GASP).  Those  critena  were  based  on 
crash  data  provided  by  a  National 


Transportation  Safety  Board  iNTSE' 
Aircraft  .Occident  Re'port.  deted 
November  23.  1987.  data  h(/ri  *h^-  ¥ .\A 
Qvi!  Aeromedicai  Institute  !'_*\M],i 
Airline  Cabin  Safety  Data  Bank  btudy, 
and  data  from  hill-scale  impact  tests  of 
normal  category  airplanes.  Those  full- 
sc;ale  impact  tests  were  conducted  by 
the  National  Aeronautics  and  Space 
Administration  (NASA)  as  part  of  a  joint 
FA,A./NASA  research  project. 

In  this  notice,  the  peak  deceleratioD 
and  time  to  peak  deceleration,  for  the 
proposed  combined  verticjii/ 
longitudinal  impaci  conditicr. ,  were 
developed  by  considering  a  fiat  impact 
crash  condition  (i.e.,  the  airplane 
im.pacts  the  ground  with  the  airplane 
longitudinal  axis  parallel  to  the  ground). 
That  impact  condition  subjects  me 
seated  occupant  to  a  resultant  floor 
pulse  that  is  different  from  the 
respecrtive  test  condition  required  for 
seaty restraint  .systems  of  nonnal,  utility, 
or  acrobatic  categon'  airplanes.  The 
requirements  for  those  small  airplanes 
were  developed  from  recommendations 
made  by  the  GASP  using  a  typical  nose- 
down  crash  condition.  Information  from 
both  NTSB  accident  data  and  the  NASA 
f-jll-scale  impact  test  results  shows  that 
the  flat-impart  condition  produces 
higher  vertical  deceleration  rates  at  the 
cabin  floor  than  are  produced  in  nose- 
down  impact  conditions.  In  addition, 
there  is  a  minimal  amount  of  crushable 
■^tmcture  ai'ailable  to  absorb  the  impact 
under  flat  impad  conditions.  The 
amount  of  crushable  structure  below  the 
cabin  floor  is  a  major  factor  in 
determhnm^  the  amount  of  energy 
transmitted  to  the  seat  and  occupants. 
Data  on  several  recent  accidents  of  10- 
to- 1 9  passenger  airplanes  operated 
under  pari  1  ^5  rules  indicate  that  those 
aca dents  have  occurred  at  crash 
conditions  approaching  those  of  a  flat 
impaci  crash  This  recent  accident  data 
is  consistent  with  the  CAMl  study, 
which  shows  mat  the  majority  of 
commuter  category  airplane  accidents 
occur  at  flat-impact  conditions. 
Therefore,  llie  F-\A  considered  it 
r;ec:essary  to  evaluate  the  flat-impact 
aash  condition  when  conducting  the 
analysis  leading  to  the  proposals  in  this 
notice 

Other  airplane  performance  and 
design  factors  were  considered  during 
the  development  of  this  notice.  The 
FAA  evaluated  the  stall  speeds  of 
current  production  airplanes  that  are  of 
e  design  and  size  similar  to  airplanes 
meeting  the  commuter  category  rules. 
Most  of  those  current  production 
airplanes  were  type  certificated  to  the 
airworthiness  standards  of  SFAR  4lC. 
The  full-flap  stall  speeds,  at  airplane 
maximum  takeoff  weights,  averaged 


approximately  78  knots  for  those 
airplanes.  The  FAA  concluded  that 
those  stall  speeds  generally  exceeded 
the  61-knot  stall  speed  limit  for  small 
airplanes  that  comply  with  §  23.49,  but 
were  similar  to  stall  speeds  of  larger 
twin-engine  normal  category  airplanes. 
The  FAA  also  concluded  that  the 
fuselage  shell  strengths  of  commuter 
category  airplanes  are  similar  to  those  of 
larger  normal  category  twin-engine 
airplanes. 

This  proposal  includes  dynamic  test 
requirements  for  seat/restraint  systems 
in  commuter  category  airplanes  that 
specify  velocity  changes  similar  to  those 
already  adopted  for  dynamic  test 
requirements  of  seatyrestraint  systems  in 
normal,  utility,  and  acrobatic  category 
airplanes  by  considering  the  similarities 
in  stall  speeds  and  fuselage  shell 
strengths. 

Since  a  shoulder  harness  is  required 
for  each  seat/ restraint  system  in  current 
production  airplanes  that  are 
certificated  in  either  the  normal,  utility, 
or  acrobatic  category,  the  FAA 
considered  proposing  shoulder  harness 
Installation  requirements  for  all  seats  in 
commuter  category  airplanes.  The  FAA 
concluded  that,  except  for  front  seats, 
specific  shoulder  harness  requirements 
need  not  be  mandated  for  commuter 
category  airplanes,  since  comphance 
with  the  proposed  dynamic  test 
requirements,  including  the  head  injury 
criteria,  will  eliminate  the  need  for 
uj)per  torso  restraint. 

To  ensure  that  adequate  occupant 
protection  provisions  are  provided  by 
the  seat/restraint  systems  in  cormnuter 
category  airplanes,  without  adding 
specific  requirements  for  shoulder 
harness  installations,  the  FAA  is 
proposing  that  the  dynamic  tests  of 
commuter  category  airplane  seats  be 
conducted  using  two  rows  of  seats  with 
each  seat  occupied  by  an 
anthropomorphic  test  dummy  (ATD).  In 
addition  to  the  comphance  criteria 
required  for  normal,  utility,  and 
acrobatic  category  airplane  seat  restraint 
systems,  this  notice  proposes  a  higher 
peak  deceleration  for  commuter 
category  airplanes  than  is  presently 
required  by  §  23.562(b)(1)  and  adds 
limits  to  the  femur  loads  measured 
during  the  dynamic  seat  tests,  making 
them  the  same  as  those  limits  for 
transport  category  airplane  seats.  Since 
post-crash  evacuation  is  an  essential 
aspect  of  cabin  safety  in  commuter 
category  airplanes,  this  notice  also 
proposes  a  dynamic  test  requirement 
comparable  to  standards  adopted  for 
transport  category  airplane  seats,  in 
which  the  seat/restraint  systems  must 
not  yield  in  a  manner  that  would 
impede  rapid  evacuation  of  the  airplane. 
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The  occupant  crash  protection 
provided  by  side-facing  seats  is  ^ 
pnman.-  concern  of  the  FAA,  Channij  liie 
technical  analysis  leading  to  Uiis  notice, 
the  FAA  revnewed  the  current  desun 
techr,iques  for  side-faang  seat  nsstramt 
systems  and  the  ocrupant  protection 
provided  by  those  configurations  Data 
on  tne  performance  of  side-facini;  seat' 
restraint  systems  dunng  crash  impact 
conditions  have  been  documented  oy 
C\MI  The  data  indicate  that  current 
side-facmg  seat  designs  do  not  provide 
the  necessary  restraint  to  protect  the 
occupants  from  senous  in)ur>'  due  to 
impact  conditions  such  as  those 
represented  by  the  dynam.ic  test 
conditions  proposed  ui  this  notice 
Because  side-facing  seats,  in  general, 
provide  very  little  restraint  of  an 
occupant's  upper  torso,  legs,  or  lower 
torso,  lateral  mo'ion  may  result  in 
senous  in)ury  from  bending  and 
torsional  loading  of  the  occupant's 
spinal  column  donng  relatively  minor 
crash  conditions.  Developing  a  side- 
facing  seat'restraint  system,  that 
provides  the  occupant  protection 
intended  by  the  dynamic  test  cntena 
proposed  in  this  notice  has  not  been 
shown  to  be  technically  or  economically 
feasible  at  this  time  Therefore,  this 
nouce  proposes  rules  that  would  r*»stnct 
the  seat'restraint  systems  of  commuter 
category-  airplanes  to  either  forward- 
facing  or  aft-facing  seat  configurations. 

A  number  of  current  producf^on 
airplane  designs  were  tv'pe  certificated 
to  the  airworthiness  standards  of  SF.\R 
41.  The  anticipated  operations  of 
commuter  category  airplanes  are  not 
expected  to  be  significantly  different 
from  the  operating  history  of  airplanes 
tvpe  certificated  to  the  requirements  l-' 
SFAR  41  Therefore,  the  YW  used  the 
operating  and  accident  histones  of  the 
SFAR  41  airplanes  from  NTSB  data  to 
establish  the  occupant  protection  needs 
of  commuter  category  airplanes  The 
C\MI  cabin  safety  research  and 
analyses,  which  supported  the  dyiiamic 
test  requirements  appUcable  to  sea; 
restraint  systems  of  normal  categor>'  and 
transport  category  airplanes,  provided 
technical  information  regarding  current 
cjash worthiness  design  practices  that 
may  be  used  to  assess  the  performance 
of  comimuter  categor>'  airplane  seat/ 
restraint  systems.  Accident  histories, 
crash  worthiness  design  practices,  and 
an  analysis  of  airframe  size  effects  were 
used  to  develop  the  proposals  In  this 
notice  The  rules  proposed  would 
signifxantly  improve  the  occupant 
protection  provided  by  the  seat'restraint 
systems  in  commuter  category  airplanes 
and  would  enhance  the  overall  safety  of 
tliose  airplanes  commensurate  with  that 


provided  by  the  recently  adopted  seat' 
restraint  system,  requirements  for 
transport  category  and  normal,  utility, 
and  acrobatic  category  airplanes. 

As  part  of  th*^  analyses  leading  to  the 
proposed  dynamu  test  requirements  for 
commuter  category  airplane  seat/ 
restraint  systems,  the  FAA  evaluated  the 
need  to  upgrade  other  cabin  safety 
regulations  in  part  23.  The  FAA 
concluded  that  the  requirements  of 
§  23.561(b)(3).  which  concern  the  static 
retention  strength  for  items  of  mass 
within  the  cabin,  are  not  compatible 
with  the  dynamic  loading  conditions 
proposed  in  this  notice,  or  with  the 
dynamic  loading  conditions  already 
adopted  for  s««t/restraint  svstems  of 
normal,  utihty.  or  acrobatic  category 
airplanes.  During  any  impact,  down- 
load retention  strength  may  be  critical 
in  protecting  occupants  from  serous 
injiuy  caused  by  items  of  mass  located 
in  overhead  compartments  or  attached 
to  the  overhead  structure.  Therefore, 
this  notice  proposes  new  downward 
load  factor  reqtilrem. en  ts  m 
§  23, 561(b)(3)  that  would  be  applicable 
to  items  of  mass  in  the  cabin  of  any 
category  of  airplane  certificated  under 
part  23 

As  required  by  Executive  Order 
12291.  the  seat  requirements  proposed 
in  this  notice  must  be  analyzed  for  the 
societal  costs  and  benefits  that  would 
result  from  this  rulemaking  action. 
GAMA  representatives  requested  8 
m.eetmg  with  F.AA  to  discuss  the  costs 
and  the  reasoning  for  the  seat  loads  in 
the  proposal  The  meeting  was  held  on 
August  18-19,  1988  Although  the 
reasons  the  F.AA  provided  for  the 
vertical  loads  m  this  proposal  were 
accepted  at  that  meeting,  a  question 
remained  regarding  the  ability  to  design 
a  commuter-tvpe  seat  that  would  meet 
this  proposed  requirement.  To  resolve 
this  design  question,  it  was  agreed  that 
certain  seats  provided  by  airframe 
manufacturers  would  be  tested  at  CAM!, 
While  the  seats  originally  provided  did 
not  meet  the  proposed  requirements. 
CLAMI  made  minor  modifications  to  one 
of  the  seats  and  it  passed  the  test, 
thereby  demonstrating  the  practicability 
of  designing  seats  that  can  meet  this 
proposed  requirement. 

A  second  meeting  was  held  with 
GAMA  on  August  22.  1989,  to  discuss 
the  seat  test  result.  By  this  testing 
program,  the  F.AA  has  been  able  to 
demonstrate  the  feasibility  of  designing 
seats  that  wili  meet  the  vertical  loads  as 
originally  propo-sed.  and  no  changes 
were  made  to  this  proposal.  Records  of 
the  August  18-19.  1988,  and  the  August 
22. 1989  mieetmgs  have  been  placed  in 
the  docket  for  this  project. 


Flammability  Standards 

In  addition  to  proposing  occupant 
protection  requirements  for  dynamic 
testing  of  seats,  the  FAA  is  proposing 
new  fire  safety  requirements  for 
passenger  seat  cushions  used  in  Part  23 
commuter  category  airplanes.  These 
proposed  requirements  are 
commensurate  with  the  corresponding 
requirements  for  seat  cushions  used  in 
transport  category  airplanes 

As  a  result  of  regulatorv  amendment 
25-32  (37  FR  3964.  February  24,  1972). 
aircraft  seat  cushions  on  transport. 
category  aircraft  typically  are 
constructed  of  fire-retardant 
polyurethane  foam  and  upholster,- 
covering,  ail  of  which  must  presently 
pass  the  bum  test  prescribed  in 
Appendix  F  of  Part  25.  In  a  prolonged 
full-scale  cabin  fire  condition,  however, 
severe  thermal  radiation  can  break 
down  the  outer  upholstery  covering  and 
penetrate  into  the  relatively  large  fuel 
mass  of  the  polyurethane  foam  core. 
This  causes  the  core  to  become  involved 
in  the  fire,  spreading  flame  and 
producing  potentially  lethal  smoke, 
combustible  gases,  and  toxic  gases.  The 
results  of  accident  investigations  and 
experimental  fire  tests  conducted  by  the 
FAA  have  demonstrated  that  this 
involvement  of  foam  cushion  material  is 
a  dominant  factor  in  the  spread  of  cabin 
fire.  To  counter  this,  fire-retardant 
performance  standards  for  seat 
cushions,  based  on  the  level  of 
protection  that  can  be  achieved  by  the 
fire-blocking  layer  concept,  were 
adopted  in  amendments  25-59.  29-23. 
and  121-184. 

The  fire-blocking  layer  concept 
involves  the  use  of  a  thin  layer  of  highly 
fire-resistant  material,  to  completely 
encapsulate  and  protect  the  larger  mass 
of  foam  core  seat  cushion  material  from 
involvement  in  the  cabin  fire.  This  layer 
of  fire-resistant  material  delays  the  onset 
of  ignition  and  retards  the  involvement 
of  the  core  in  the  fire. 

The  Initial  phase  of  the  FAA  research 
program  for  fo^blocking  layers 
consisted  of  a  series  of  instrument- 
controlled  environment  cabin  fire  tests 
that  confirmed  the  efficacy  and 
practicahty  of  fire-blocking  layers  for 
aircrafl  seat  cushions. 

The  subsequent  phase  of  the  program 
developed  the  test  for  evaluation  and 
certification  of  cushions,  using  an 
adaptation  of  the  type  of  2  gallon/hour 
kerosene  burner  that  is  currently  in 
standard  use  throughout  industry  as  a 
test  for  metallic  tubing  assemblies  and 
components.  This  test  subjects  the 
cushion  test  specimen  to  temperature 
and  heat  typical  of  full-scale  cabin  fire. 
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Amendments  25-59,  2^-23.  and  121- 
184  (49  FR  43188.  October  26.  1984) 
adopted  the  implementation  of  detailed 
procedures  of  the  kerosene  burner  test 
developed  by  the  FAA  for  transport 
category  airplanes.  The  test  subjects  seat 
bottom  and  seat  back  cushion 
specimens  to  a  2  minute  burner  flame 
impingement.  The  criteria  for 
acceptance  are  based,  in  part,  on  the 
percentage  weight  loss  of  the  cushion 
specimen  during  the  test.  While  the 
amendments  were  based  on  the 
performance  attained  by  fire-blocking 
construction,  they  do  not  require  that 
seats  cushions  be  constructed  in  that 
way.  Rather,  they  specify  objective 
standards  of  performance  for  seat 
cushions  so  that,  if  other  or  improved 
means  of  accomplishing  the  fire  safety 
objective  are  developed,  they  can  be 
used  without  the  need  for  regulatory 
amendment  The  amendments 
incorporated  the  new  cushion 
flammabiiity  reqmrements  as  additions 
to  the  tvpe  certification  standards  for 
both  transport  categor\-  airplanes  and 
transport  category  rotorcraft  sin'.e  the 
fiammability  requirements  for  these  two 
c.ate)iones  of  aircraft  are  identical.  The 
arnendments  also  required  that,  3  years 
from  the  effective  date  of  the  final 
.'eg\iiation,  seat  cushions  in  airplanes 
tN'pe  certificated  after  January  1 .  \95S. 
and  operated  under  part  121,  meet  the 
new  requirement.*;. 

St:ction  23  561 

Section  23.561fb)(3J  states  tr.rw 
orthogonal  load  factors  that  define  the 
ultimate  static  load  requirements  for  ♦J->e 
attachment  of  items  of  mass  in  the 
airplane  cabin  that  could  seriously 
njure  occupants  during  an  emergency 
.ending.  Those  ul;imate  siat^c  load 
;..'.MidUior.s.  along  with  other  cabUi 
safety  requirements,  were  added  to  part 
23  by  amendment  23-36  to  ensure  that 
•"e  attachments  of  items  of  mass  in  the 
..fibm  would  have  adequate  retention 
strength  so  that  they  would  not  pose  a 
hazard  to  occupants  as  a  result  of  a 
minor  crash  impact.  Items  of  rr.ass  are, 
in  general,  not  located  m  o\  erhead 
positions  in  small  airplanes;  so,  at  the 
t.me  the  requirements  in  §  23.561(b)(3) 
vere  adopted,  the  major  concern  was  to 
e:i.;ure  adequate  restraint  for  items  of 
mass  that  would  be  located  behind  the 
occupants  in  the  cabin.  Per  those  items, 
the  forward  and  side  load  conditions 
were  considered  most  critical,  so  an 
18  0  g  forward  load  factor  and  a  4.5  g 
sideward  load  factor  were  adopted,  A 
3  0  g  upward  load  factor  was  also 
adopted  to  ensure  -etention  strength 
from  rebound  baas. 

The  adoption  of  the  commuter 
category  <iirplane  airworthiness 


standards  with  amendment  23-34  and 
the  technical  analysis  done  to  support 
the  dynamic  test  criteria  proposed  in 
this  notice  for  seat/restraint  systems  of 
commuter  category  airplanes  have 
resulted  in  new  concerns  for  adequate 
retention  of  items  of  mass  for  downward 
inertia  loads  resulting  from  crash 
impacts.  Since  this  concern  is 
appropriate  for  airplanes  certificated  in 
all  categories,  this  notice  proposes  to 
add  a  downward  inertia  load 
requirement  for  retention  of  items  of 
mass  in  the  cabin  that  pose  a  hazard  to 
occupants.  The  intent  of  the  proposed 
changes  to  §  23.561(b)(3)  is  to  ensure 
static  retention  strength  capability  that 
is  compatible  with  the  load  factors 
measured  during  full-scale  airframe 
impact  tests.  This  notice  also  proposes 
to  modify  the  introductory  text  of 
§  23.561(b)(3)  shghUy  for  clarity. 

Section  23.562 

The  present  commuter  category 
airplane  airworthiness  standaurds 
provide  less  occupant  protection  in  an 
emergency  landing  than  the  cabin  safety 
requirements  recently  adopted  for 
transport  category  and  normal  category 
airplanes  Specific  ultimate  static  inertia 
i'wd  fact  jrs  related  to  a  minor  crash 
landing  are  stated  m  present 
^23  561(b)(2).  Amendment  23-36  added 
requirements  for  dynamic  testing  of 
seat  restraint  systems  m  normal,  utility, 
and  ac'chatic  categor)'  airplanes.  These 
requirements  were  stated  in  a  new 
§  23  .562,  Dynamic  test  requirements  for 
seat;  restraint  systems  m  commuter 
f;ategor\-  airplanes  were  not  adopted 
witn  amendment  23-36  because  part  23 
did  not  provide  airworthiness 
requirements  for  commuter  category 
airplanes  when  the  requirements  of 
§  23  562  where  originally  proposed. 

Since  part  23  now  provides 
airworthiness  requirements  for  the  type 
certification  of  commuter  category 
airplanes,  this  notice  proposes 
substantial  changes  to  §  23.562  to 
incorporate  regulations  for  dynamic  test 
evaluations  of  the  seat/restraint  systems 
installed  in  those  airplanes.  This  notice 
does  not  propose  any  changes  to  the 
current  dynamic  test  requirements  for 
seat/restraint  systems  used  in  normal, 
utility,  or  acrobatic  category  airplanes. 

This  proposal  would  move  the 
compUance  criteria  of  §  23.562(c)  to  a 
new  paragraph  (d)  in  §  23.562  and  move 
the  requirements  in  §  23.562(d)  to  a  new 
paragraph  (e)  in  §  23.562.  Two 
additional  compliance  requirements  are 
proposed  for  the  seat/restraint  systems 
of  commuter  category  airplanes  in  order 
to  ensure  a  level  of  safety  that  is 
commensxu^ale  with  that  provided  by 
transport  category  airplanes.  One 


requirement  would  Umit  the  axiaUy 
compressive  loads  measured  in  each 
femur  of  the  ATD  to  a  value  of  2^50 
pounds.  Femur  load  limits  are  proposed 
to  ensure  occupant  protection  from 
injurious  compressive  loads  applied  to 
the  upper  legs  of  occupants  during  the 
impact  conditions  prescribed  in 
proposed  §  23.562(c).  The  second  new 
requirement,  proposed  by  this  notice, 
would  limit  the  deflection  of  the  seats, 
under  the  d)mamic  conditions  of 
§  23.562(c),  so  those  seats  do  not  impede 
rapid  evacuation  of  the  airplane  by  its 
occupants.  Requirements  similar  to 
those  proposed  in  this  notice  were 
adopted,  with  amendment  25-64.  for 
dynamic  test  standards  of  seats  and 
restraint  systems  for  transport  category 
airplanes. 

This  proposal  would  also  add  a  new 
paragraph  §  23.562(c)  that  would  specify 
the  dynamic  test  conditions  for 
evaluating  commuter  category  airplane 
seat/restraint  systems.  The  requirements 
for  impact  test  conditions  of  proposed 
§  23.562(c)(1)  are  significantiy  differant 
than  the  predominantiy  vertical  test 
conditions  prescribed  in  §  23.562(b)(1) 
for  normal,  utihty,  and  acrobatic 
category  airplane  seats.  Analysis  of  full- 
scale  airframe  test  data  shows  that  a  flat- 
impact  crash  resiilts  in  the  most  severe 
d)mamic  test  conditions  for  a  given 
Impact  velocity.  Data,  which  are 
consistent  with  the  CAMl  study, 
indicate  that,  in  accidents  of  commuter- 
sized  airplanes  that  comphed  with 
SFAR  41  airworthiness  standards,  the 
airplanes  contacted  the  ground  in  a 
nearly  flat    -   cat      ash  condition. 
There  were  ■i .-. ;  vui-s  in  these  accidents, 
and  the  fu^'    ikc  structures  maintained  a 
survivable  volume  in  nu>st  cases;  but,  in 
some  cases,  the  seat/restraint  systems 
did  not  provide  adequate  restraint  to 
protect  the  occupants  from  serious 
injuries.  The  FAA  recognizes  that  the 
test  conditions  in  proposed 
§  23.562(c)(1)  would  be  upgraded  torn 
those  adopted  in  §  23.562(b)(1).  The 
FAA  considers  the  proposed 
requirements  necessar)-  to  ensure  a  level 
of  cabin  safety  for  commuter  category 
airplanes  that  is  commensurate  with 
that  provided  by  transport  category 
cabin  safety  standards,  which  ware 
based  on  nat-Lmpact  crash  conditions. 

Conunents  to  mis  notice  are  invited 
that  address  the  development  of 
dynamic  test  parameters  that  were  based 
on  the  analysis  of  assumed  flat-impact 
crash  conditions.  The  comments  should 
include  historical  data,  accident  data, 
analytical  studies,  or  test  data,  that 
support  the  parameter  values  of 
proposed  §  23.562(c)(1)  or  other  criteria 
that  should  be  proposed  for  the 
substantiation  of  the  level  of  occupant 
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protection  provided  by  commuter 
category  airplane  seal' restraint  systems. 

Section  23  785  I 

The  F.^A  Us  proposing  changes  to 
those  paraaj-aphs  of  §  23  785  that  state 
requirements  for  seat  restraint  systems 
and  the  cabin  area  surrounding  the  seats 
of  commuter  catevjory  airplanes.  These 
changes  are  net.essar\'  so  that  §  23.785 
refers  to  the  proposed  dynamic  seat  test 
requirements  for  commuter  category 
airplanes,  when  applicable.  This  notice 
proposes  to  add  dynamic  test 
requirements  for  the  seat/restraint 
systems  of  comm.uter  category  airplanes 
to  §23  562f:! 

Proposed  §  23.785(c)  cites  the  specific 
requirements  for  seat/ restraint  systems 
of  commuter  categor>-  airplanes.  The 
proposed  requirements  would  limit  the 
seats  m  commuter  category  airplanes  to 
either  forward -facing  or  aft-facing 
designs.  The  proposal  would  require 
that  a  seat  restraint  system  for 
installation  m  the  front  row  of  a 
commuter  category  airplane  consist  of  a 
seat,  safety  belt,  and  shoulder  harness. 
The  proposed  rule  would  not 
specifically  require  shoulder  harnesses 
for  seat; restraint  systems  for  installation 
at  other  than  the  front  row  of  those 
di-planes.  but  would  require  that  all 
seat/restraint  systems  for  use  in 
comm.uter  category  airplanes  comply 
■.v;;h  the  dvmamic  test  requirements  and 
performance  criteria  bemg  proposed  in 
§23  562(c)  and  (d). 

Paragraph  [.]  of  §  23  785  proposes 
requirements  to  protect  occupants  from 
senous  in)ury  due  to  umpact  with 
surrounding  structure,  and  references 
the  occupant  protection  provisions,  as 
def.ued  for  normal,  utility,  and 
acrobatic  category  airplanes,  in 
§  23  562ih).  and  as  proposed  for 
commuter  category  airplanes  in 
§23.562'c) 

The  mten^  of  these  proposed  changes 
IS  to  ensure  that  the  dynamic  test 
requirements  for  seat/restraint  systems 
&f  commuter  category  airplanes  are 
referenced  m  §23  785,  and  ta  limit  seat/ 
restraint  systems  intended  for  use  in 
com.muter  category  airplanes  to  forward- 
facing  or  aft-facing  configiu^tions.  The 
V.\.\  has  carefully  considered  current 
design  practices  for  side-facing  seats 
and  the  occupant  protection  provisions 
p'oposed  in  this  notice  .\cd  has 
concluded  that  the  available  technical 
in.'ormation  does  not  demonstrate  that 
the  occupant  protection  requirements 
proposed  in  ihis  notice  would  ensure 
that  side- facing  seat  configiurations 
could  provide  the  minimum,  level  of 
o^ccupant  protection  necessary  for  those 
seat'  restrain*  ?vstems  installed  in 
comm.uter  category  airplanes. 


Appendix  F 

This  revision  clarifies  the  vertical  test 
configuration  and  adds  a  test 
configuration  for  the  horizontal  test 
prescribed  by  paragraph  (e)  This 
configuration  had  been  inadvertently 
omitted. 

Under  this  proposal,  seat  cushions 
would  be  required  to  meet  the  new 
flammability  requirements.  The 
proposed  criteria  for  acceptance  are 
based,  in  part,  on  the  percentage  of 
weight  loss  of  the  cushion  during  the 
test.  Weight  loss  is  a  direct  measure  of 
the  involvement  of  the  material  in  the 
fire  and  a  relevant  indication  of  the 
merit  of  the  cushion  for  both  fire- 
blocked  and  non-fire-blocked 
construction.  The  criteria  proposed 
would  limit  the  average  weight  loss  of 
all  specimens  test  to  10%.  From  the 
study  of  various  experimental  cushions, 
a  10%  hmit  would  represent  a  major 
advance  in  fire  safety.  It  would  allow  a 
variety  of  commercially  available  foam 
and  fire-blocking  materials  to  be  used 
would  be  adequate  for  design  and 
would  be  optimal  from  a  st&ndpoint  of 
weight  and  costs.  While  the  proposal  is 
based  on  the  performance  attained  by 
cushions  constructed  with  fire-blocking 
layers,  it  would  not  require  that  all  seat 
cushions  be  constructed  in  that  way. 
Rather,  the  proposal  would  set  objective 
standards  of  performance  for  seat 
cushions 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule  is 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  US  C  Chapter  35 
under  Administration;  FAJ^,,  Title: 
Airworthiness  Standards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes,  Need  for 
Information:  The  information  is  needed 
to  check  for  corapUance  of  seat 
flammability;  Proposed  Use  of 
Information:  The  information  collected 
will  be  a  record  of  the  test  results  on 
seat  cushion  flammabihty.  The  tests  will 
be  performed  by  manufacturers  cf  seat 
cushions  and  will  become  a  par*,  of  the 
type  certification  basis  for  the  airplane; 
Frequency:  On  occasion.  Burden 
Estimate:  2.5  hours  annually: 
Respondents:  Businesses/Manu  facturers 
of  aircraft  and  airplane  seats;  Forms(s): 
None:  Average  Burden  Hours  Per 
Response:  30  minutes  per  response  For 
further  information  contact  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation.  400  Seventh  Street, 
SW..  Washington,  DC  20590,  (202)  366- 
4735  or  Edward  Clarke  or  Wayne 


Brough,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503. 
(202) 395-7340. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
rulemaking  is  not  "major"  as  defined  bv 
Executive  Order  12291  Therefon?,  no 
Regulatory  Impact  .\nalysis  is  required. 
Nevertheless,  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  ha?  evaluated 
the  anticipated  costs  and  t>eneFits  Those 
costs  and  benefits  are  sum.Tiarized 
below  For  more  detailed  economac 
information,  see  the  full  rogula'ory 
evaluation  contained  in  the  docket. 

Benefits 

Seat/Restramt  System 

The  present  value  of  the  benefits  of 
the  proposed  seal/restraint  system  are 
estimated  to  be  $1,500  pe;  passenger 
seat  and  $3,200  per  crew  seat.  These 
esti.mated  benefits  are  based  upon  a 
review  of  the  NTSB  data  on  survivable 
accidents  involving  commuter  type 
airplanes  between  1979  and  1988  in 
which  one  or  more  occupants  were 
either  seriously  injured  or  killed.  These 
accidents  were  severe  enough  tnat 
improved  seat' restraint  systems  could 
have  reduced  the  number  of  fatalities 
and  senous  injuries. 

In  the  ten-year  period  covered  in  the 
NTSB  review,  250  passengers  were 
involved  in  the  49  survivable  commuter 
airplane  accidents  considered  in  this 
regulatory  evaluation.  In  these 
accidents  34  passengers  received  fatal 
injuries,  84  passengers  received  serious 
iniuries,  and  132  passengers  received 
m.mor  injuries  or  no  injuries.  If  these 
commuter  airplanes  had  been  equipped 
with  the  improved  seat/restraint 
svstems  as  proposed  in  this  notice,  these 
casualties  could  have  been  reduced  to 
23  fatalities  and  31  serious  injuries.  The 
reduction  in  fatalities  and  serious 
injuries  would  increase  minor/no 
injuries  to  196. 

In  order  to  provide  the  public  and 
government  officials  with  a  benchmark 
comiparison  of  the  expected  safety 
benefits  of  rulemaking  actions  over  an 
extended  period  of  time  with  estimated 
costs  in  dollars,  the  FAA  currently  uses 
a  value  of  $2.5  million  to  statistically 
represent  a  human  fatality  avoided. 
(This  is  in  accordance  wdth  guidelines 
issued  by  the  Office  of  the  .Secretary  of 
Transportation)  The  FAA  has  also 
estimated  the  societal  costs  for  serious 
inj'uries  ($640,000)  and  for  minor 
injuries  ($2,300). 

The  estimated  benefits  for  the 
reduction  in  passenger  casualties  can  be 
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calculated  by  using  the  above  critical 

values.  While  the  reduction  in  fatahhes 
and  senous  injuries  is  considered  a 
benefit,  the  increase  m  minor/no 
injuries  should  be  deducted  from  t.he 
benefits  of  these  proposed  provisions. 
The  net  benefit  from  reduced  fataiilies 
and  serious  injuries  as  a  result  of  the 
provision  to  improve  the  passenger  seat/' 
restraint  system  is  estimated  to  be 
approximately  $61.3  million  between 
1979  and  1988.  For  comparability  with 
other  benefits  arid  costs  of  this  proposal, 
this  $61 -.3  million  benefit  is  converted  to 
a  benefit  per  seat. 

In  order  to  convert  tntal  benefits  into 
per  seat  benefits,  $61.3  million  is  first 
transformed  into  a  benefit  estimate  per 
enplanement.  There  were  222.8  milhon 
commuter  enplanements  between  IQr'Q 
and  1988.  Dividing  the  estimated  benefit 
for  this  time  period.  $61. 3  miUinn,  by 
the  number  o*  enplanements  provaJe's 
the  estimated  benefit  per  enplanement. 
which  ss  27,5  cents.  The  benefits  per 
enplanem.ent  can  then  be  converted  into 
annual  benefits  per  passenger  seat.  The 
average  annual  number  ot  enplanements 
per  passenger  seat  is  847  Thus,  the 
annual  benefits  per  passenger  seat  are 
estimated  to  be  $230  (.27.5x847]. 

The  annual  benefits  per  crew  seat  is 
calculated  differently  dnan  benefits  per 
passenger  seat  because  a  crew  seat  is 
always  occupied  on  ever>'  flight,  Th'us, 
there  is  a  greater  chance  of  a 
crewrnember  bemg  in  a  crash  and 
subsequently  a  greater  benefit  derived 
firom  an  improved  seat/restraint  sy.stem. 
Benefits  per  crew  seat  are  also  more 
difficult  to  calculate  as  directly  as  those 
for  passenger  seats  due  to  data' 
limitations.  Howe\-er,  benefits  per  crew 
seat  can  be  estimated  by  dividing  the 
benefits  per  passenger  seat  bv  the 
average  passenger  load  factor  for 
comi-nuter  airplanes.  The  FAA  estimates 
this  load  factor  to  be  46.6  percent  and, 
tlierefore,  the  annual  benefits  per  crew 
seat  to  be  $500  (230/. 466). 

Assuming  each  seatV restraint  system 
is  used  for  15  years,  the  present  value 
of  the  above  stream  of  annual  benefits 
can  be  calculated  by  discounting  each 
annual  benefit  by  7  percent  for  each 
year  in  the  future.  This  yields 
approximately  $2,100  per  passenger  seat 
and  $4,600  per  crew  seat. 

Flammability  Standards 

In  order  to  estimate  the  benefits  of  the 
proposed  flammability  standards,  the 
FAA  estimated  the  number  of  fatahties 
and  serious  injuries  that  could  be 
avoided  if  there  was  no  post  crash  fire 
One  way  to  arrive  at  an  estimate  would 
be  to  assume  that  if  the  fire  could  have 
been  avoided,  the  casualty  rate  in  those 
accidents  with  post  crash  fires  would  be 


the  same  as  the  rate  in  accidents  where 
fire  did  not  occur.  This,  however  may 
result  in  an  over9.'^.t,:matinn  of  ikf^ 
possible  reducUon  in  the  .,ttsiia:ty  rates 
in  accidents  ir.'.-c/.vma  post  crash  fires. 
This  is  because  accidents  with  post 
crash  fire  may  be  more  \iolent  thaa 
those  without  fire  Thus,  post  crash  fire 
accidents,  may  result  in  higher  casualty 
rates  even  if  the  fire  could  be  a-^xided. 
However,  to  die  extent  that  casualty 
rates  are  higlier  for  survivatiie  accidents 
(except  for  tlie  post  crash  fire),  then  the 
potenuai  benefits  of  the  proposed  seat/ 
restrain!  svstem.  have  been 
underestimated  (assuming  the  seat/ 
restraint  system  is  effective  at  reducing 
the  casualty  rate  in  siirvivable 
acadents).  The  F  \A  is  unable  to 
reasonably  quantify  either  the 
overestimation  or  the  underestimation 
';!  these  b«?nefits,  but  it  assumes  that 
they  offset  one  another.  Thus,  the  FAA 
concludes  that  u  the  fires  could  have 
been  prevented  the  casualty  and  injury 
rates  of  the  74  passengers  involved  in 
commuter  airplane  crashes  with  post 
crash  fires  between  1979  and  1988 
would  have  been  the  same  as  the  176 
passengers  mvuived  un  comjnuter 
accidents  in  which  Uiere  were  no  post 
crasti  fires.  This  would  mean  a 
reduction  of  20  fatalities  and  14  serious 
injuries.  Minor,  no  iniunes  are  assumed 
to  increase  Dy  J4  as  a  result  of  reduced 
fatalities  and  senous  injuries  and 
would,  thererore.  be  deducted  from  the 
benefits.  The  total  net  benefit  of  the 
proposed  fiammabiiity  standard  is 
estimated  to  be  $58.9'milUon.  After 
converting  the  total  net  t)enefit  into  a 
not  benefit  per  enplanement  (58.9/222.8 
imlLons)  muitiplying  by  the  annual 
number  ot  enplanements  per  seat  (847), 
and  discounting  at  a  rate  of  7  percent  for 
15  years,  me  net  discounted  benefit  per 
seat  of  preventing  all  fatalities  and 
serious  injuries  is  estimated  to  be 
$2,000. 

Since  other  factors  affect  passenger 
sun'ivabil'ty  in  an  aircraft  fire,  only  a 
portion  ot  these  benefits  can  be 
attributed  to  fire-blocking.  The  FAA  has 
estimated  that  fire-blocking  could  be 
effective  in  preventing  33  percent  of  fire 
fatalities  and  injuries.  Thus,  the 
estimated  annual  discounted  dollar 
benefits  are  estimated  to  be 
approximately  $670  (2,000/3)  per  seat 

Ehmmating  Side-Facing  Seats 

The  F.\.\  has  determined  that  current 
side- facing  seat  'restraint  systems  do  not 
pro\ide  the  necessar>'  restraint  to 
protect  the  occupants  h-ora  serious 
injury.  Side-facing  seats  provide  very 
little  restraint  of  an  occupant's  upper 
and  lower  torso,  and  legs.  Consequently, 
the  sharp  lateral  motion  of  an  impact 


may  result  in  serious  injtny  from 
bending  and  torsional  loading  of  the 
occupant's  spinal  column  during 
relatively  minor  crash  conditions.  The 
benefits  from  eliminating  side-facing 
airplane  seats  and  replacing  them  with 
improved  forward-facing  or  aft-facing 
seats  have  not  been  estimated  due  to 
lack  of  data.  However,  the  present  value 
of  the  benefits  should  be  greater  than 
the  $2,100  estimated  for  the  forward- 
facing  passenger  seat/restraint  system. 
This  is  because  side-facing  seats  are 
beheved  to  be  less  safe  than  forward- 
facing  seats. 

Overhead  Items  of  Mass 

Items  of  mass  are  not  now  located  in 
overhead  positions  in  general  aviation 
(GA)  airplanes.  However,  in  the  future 
there  may  be  items  of  mass  located 
overhead  in  larger  newly  certificated  GA 
airplanes.  This  provision  would  prevent 
any  reduction  of  airplane  cabin  safety  In 
the  event  that  items  of  mass  are  located 
overhead  in  newly  certificated  GA 
airplanes  (be  they  normal,  utihty. 
acrobatic,  or  commuter  airplanes).  This 
provision  does  not  add  any  quantifiable 
benefits,  but  would  prevent  a  reduction 
in  cabin  safety  if  items  of  mass  are  ever 
located  overhead  in  newly  certificated 
airplanes. 

This  proposed  provision  is  included 
to  ensure  that  the  attachment  of  items  of 
mass  in  an  overhead  position  would 
have  adequate  retention  strength  so  that 
they  would  not  pose  a  hazard  to 
occupants  as  a  result  of  a  survivable 
crash.  In  a  spedal  study  on  cabin  safety 
for  transport  airplanes,  the  NTSB  found 
thai  the  overhead  panels,  racks,  and 
passenger-service  imits  failed  in  78 
percent  of  the  accidents  included  in  the 
study.  Failures  of  overhead  furnishings 
can  cause  head  injtiries  and  can  hamper 
evacuation  of  airplanes.  A  passenger 
injured  by  falling  items  of  mass  can 
become  confused  and  slow  to  react  in 
the  event  of  a  post  crash  fire,  a  stunned 
or  unconscious  passenger  might  not  be 
evacuated  from  the  airplane  in  time  to 
escape  serious  injiu7  or  even  death.  In 
the  accidents  analyzed  in  the  NTSB 
study,  emergency  evacuations  were 
often  hampered  when  items  stored  in 
the  overhead  compartments  fell  into  the 
aisles  and  against  bulkheads  adjacent  to 
the  exits.  Failed  overhead  furnishings 
sometimes  blocked  movement  in  the 
cabin  by  cutting  off  access  to  and  from 
aisles  and  to  overwing  exits. 

Costs 

Seat/Restraint  System 

In  this  evaluation,  it  is  assumed  that 
for  each  manufacturer,  the  design  and 
testing  costs  of  each  new  seat/restraint 
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system  would  be  incurred  during  the 
first  year  after  the  compliance  date  of 
the  proposed  rule.  It  is  also  assumed 
that  prt)duction  would  last  for  15  years. 
Funhermore,  the  FA-\  assumes  that 
these  seat/restraint  syste.Tis  would  be 
installed  annually  in  at  least  15 
airplanes  with  15  .seats  each;  thus.  225 
seat'restraint  systems  would  be 
produced  and  installed  each  year.  The 
total  cost  of  3  manufacturer  developing 
a  nf^w  seal  r*»straint  system,  which 
includes  design,  testing,  and 
certification,  is  estimated  to  be 
$161,200.  Annualizing  the  total 
development  ccst  over  15  years  at  a  7 
percent  rate  of  interest  vields 
approximatelv  517,700  This  annualized 
development  cost,  when  divided  by  225 
seats  per  ynar  uelds  development  costs 
of $80  per  seat 

After  design,  testing,  and  certification, 
the  new  seats  would  then  go  into 
production.  The  FAA  estimates  that  the 
increased  one-time  production  cost  per 
seat.''restra;nt  system  would  be  $60, 

Increased  operating  costs  per  seat 
would  be  the  product  of  the  increased 
weight  of  the  seat'restraint  system  over 
the  current  system  m  use.  the  amount  of 
the  extra  fuel  consumed  during  the  year 
for  each  extra  pound  of  weight,  and  the 
price  per  gallon  of  fuel  Each  new  seat 
system  is  estimated  to  weight  3  pounds 
more  than  a  current  seat  system.  The 
FAA  estimates  that  commuter  category 
airplanes  bum  15  gallons  of  fuel  each 
year  for  each  pound  of  extra  weight.  The 
average  pnce  of  com^muter  category 
airplane  fuel  purchased  from  a  fixed 
base  operator  is  estimated  at  $.70  per 
gallon.  The  product  of  the  additional 
weight,  fuel  consumption,  and  price  of 
fuel  equals  the  additional  operating  cost 
per  seat  which  is  $31.  Since  the  seat/ 
restraint  s\'stem  would  be  used  for  15 
years,  this  stream  of  annua!  costs  was 
discounted  at  7  percent  over  the  15-year 
period.  The  present  value  of  the  annual 
increased  operating  costs  of  the 
proposed  seal  restraint  systems  is 
approximately  $290. 

The  sum  of  the  annualized 
development  costs  ($80),  the  increased 
production  costs  ($60),  and  the 
increased  discounted  operating  costs 
($290)  for  each  seat'restraint  system 
totals  $430 

Improved  Flammability  Standards 

The  present  value  of  the  costs  of  the 
provision  establishing  new  fiammability 
requirements  for  commuter  category 
airplanes  is  estimated  to  be  $240  per 
seat  over  the  next  15  years  This 
estimated  cost  is  composed  of  a  one- 
time additional  production  cost  and 
recurring  increased  operating  cost. 


The  one-time  additional  production 
cost  is  $80  per  seat  This  is  the  average 
additional  production  cost  estimated  by 
several  manufacturers  using  a  variety  of 
fire-blocking  materials 

The  increased  operating  cost  was 
estimated  much  the  same  way  as  the 
seat/restraint  system  operating  cost  The 
average  additional  weight  of  a  seat 
meeting  the  required  flammability 
standards  is  estimated  to  be  1  7  pounds 
Commuter  category  airplanes  bum  15 
gallons  of  fuel  each  year  for  every 
pound  of  extra  weight,  thus  they  would 
bum  26  additional  gallons  per  year.  The 
estimated  price  of  aviation  fuel  for 
commuter  categorv  aircraft  is  $  70  per 
gallon.  The  product  of  the  additional 
weight,  fuel  consumption,  and  price  of 
fuel  yields  an  additional  annual 
operating  cost  per  seat  of  approximately 
$18.  Because  the  new  flame  retardant 
seat  would  be  used  for  15  years,  this 
stream  of  annual  costs  was  discounted 
at  7  percent  over  the  ISysar  period  The 
present  value  of  the  increased  operating 
costs  of  this  seat  is  $160. 

There  would  not  necessarily  be  any 
development  costs  as  a  result  of  this 
provision  since  a  variety  of 
commercially  available  foam  and  fi.'-e- 
blocking  materials  could  be  used  that 
would  be  adequate  for  design  from  a 
standpoint  of  weight  and  costs.  Thus, 
the  total  present  value  cost  to  meet  the 
flammabihty  standards  is  approximately 
$240  ($160  plus  $80)  per  seat. 

Eliminating  Side-Facing  Seats 

Eliminating  side- facing  seats  would 
not  impose  any  additional  costs  on  the 
development  or  manufact'ore  of  new 
commuter  category  airplanes;  nor  would 
eliminating  side- facing  seats  impose  any 
additional  costs  on  producing  these 
airplanes  Side- facing  seats  are  regular 
airplane  seats  placed  sideways  in  the 
airplane,  thus,  repositioning  side-faring 
seats  to  a  forward  or  aft  position  would 
not  increase  installation  or  operating 
costs  in  newly  certificated  or  newly 
manufactured  airplanes.  Therefore,  this 
provision  of  the  proposal  would  not 
impose  any  costs  on  the  manufacturers 
or  operators  of  these  airplanes  while  in 
operation. 

Overhead  Items  Of  Mass 

Currently,  items  of  mass  are  not 
located  overhead  in  GA  airplanes  due  to 
the  lack  of  cabin  space  If  this  continues 
to  be  the  case,  this  provision  of  the 
proposed  rule  would  not  be  apphcable 
and  would  not  im.pose  any  costs  on  the 
manufacturers  of  newly  certificated  or 
newly  manufactured  airplanes,  or  on  the 
operators  of  those  airplanes  when  In 
operation.  This  provision  would  be 


applicable  only  under  the  following 
conditions: 

•  A  new  GA  airplane  is  designed  with 
enough  cabin  space  and 
accommodations  to  locate  items  of  mass 
overhead. 

•  Items  of  mass  are  placed  in  an 
overhead  position  inside  that  airplane, 

If  both  of  the  above  conditions  are 
met.  then  costs  could  be  incurred  as  a 
result  of  this  proposal.  If  overhead  items 
of  mass  are  not  securely  contained  to 
withstand  the  loads  imposed  in  a 
survivable  crash,  the  occupants  of  the 
airplane  would  bear  the  costs  in  terms 
of  reduced  cabin  safety  In  order  to 
avoid  the  costs  of  reduced  cabin  safety, 
additional  costs  of  designing,  testing, 
manufacturing,  and  operating  would 
have  to  be  incurred  in  order  to  contain 
the  overhead  items  of  mass  to  withstand 
the  loads  imposed  in  a  survivable  crash. 

If  a  manufacturer  should  decide  to 
position  compartments  overhead  for 
items  of  mass,  there  would  be  the  usual 
development  and  manufacturing  costs 
associated  with  installing  the 
compartments.  However,  the  provision 
of  the  proposed  rule  requiring  a 
minimum  retention  strength  of  overhead 
compartments  could  impose  additional 
costs  on  the  development  and 
manufacturing  of  these  new  airplanes. 
The  additional  development  costs  per 
airplane  design  are  estimated  to  be 
$68,200  for  designing  and  $45,100  for 
testing.  The  total  then  is  $113,200  per 
new  airplane  design  or  approximately 
$12,400  annualized  cost  over  15  years. 
If  it  is  assumed  that  15  airplanes  would 
be  produced  each  year,  then  the  annual 
discounted  design  cost  per  airplane  is 
$830  (12,400/15).  This  potential  cost  is 
then  divided  by  the  number  of  seats  per 
aircraft  (which  is  assumed  to  be  15)  so 
that  it  can  be  compared  to  other 
potential  costs  of  the  other  provisions  of 
the  proposed  rule.  This  makes  the 
annual  discounted  development  cost 
per  seat  to  be  $80  (rounded  from  $55). 
The  costs  of  operating  these  new 
airplanes  would  not  increase 
significantly  as  a  result  of  this 
provision.  Overhead  compartments  for 
items  of  mass  could  be  made  more 
secure  by  using  more  rivets.  The  weight 
of  the  extra  rivets  would  be  negligible 
and  would  impose  no  weight  penalty 
costs  of  operating  these  airplanes. 

The  manufacturer  and  the  operator 
would  have  to  decide  if  the  benefits 
from  locating  items  of  mass  overhead  is 
worth  the  extra  cost  of  properly  securing 
them.  If  it  is  not  worth  the  extra  cost, 
items  could  be  located  in  other  storage 
areas,  thereby,  allowing  the 
manufacturer  to  avoid  the  extra  cost  of 
complying  with  this  provision. 
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Benefit-Cost  Comparison 

This  section  of  the  evaluation 
presents  a  benefit-cost  comparison, 
summarizing  the  total  potential  ccst.s 
and  benefits  of  the  four  proposed 
provisions  that  are  e.xpecte(i  to  accrue 
over  the  next  15  years. 

The  total  cost  estimate  of  the  four 
provisions  would  be  approximately 
$660  to  $720  per  seat.  This  cost  estimate 
includes  $420  for  ihe  seat.'restrBint 
system,  $240  for  improved  flam.mabihtv 
standards,  and  possibly  $60  to  secure 
overhead  items  of  mass. 

The  total  quantitative  benefits  of  the 
four  provisions  of  the  proposed  rule  is 
at  a  minimum  approximately  $2,800  per 
seat.  This  estimate  of  total  benefits 
includes  the  follovving: 

•  At  least  $2,100  per  seat  for  the 
passenger  seat/restraint  system.  This  is 
a  minimum  value  since  the  benefits  cf 
the  crew  .stiat;  restraint  system  would  be 
$4,600  ptr  seat. 

•  Ehie  to  the  fact  of  data,  the  FAA  has 
not  been  able  to  quantify  benefits  of 
replacing  side-facing  seats  for  forward- 
facing  or  aft-facing  seats.  However,  the 
benefits  would  be  at  least  $2,100  per 
seal  because  side- facing  seats  are 
considered  to  be  less  safe  than  forward- 
facing  seats  or  aft-facing  seats.  Thus,  the 
potential  benefits  would  be  at  least  that 
of  a  new  seat/restraint  system  that  is 
placed  in  a  forward-facing  or  aft-facmg 
position. 

•  The  benefits  of  establishing 
improved  flammabihty  standards  are 
established  to  be  $680  per  seat 

•  The  FAA  has  no  data  to 
quantitatively  evaluate  the  reduction  m 
cabin  safety  due  to  stonng  items  of  mass 
overhead.  Nevertheless,  the  FAA 
concludes  it  is  justified  in  m.ainiaining 
the  current  level  of  safety  by  requinng 
that  overhead  items  of  mass  remain 
secure  in  the  event  of  a  survivable 
accident, 

The  F.^A  concludes  that  the  proposed 
rule  is  cost-beneficial  (benefits  greater 
than  costs)  since  total  benefits  exceed 
the  total  costs  by  approximately  $2,100 
($2,800  minus  $720)  per  seat 

International  Trade  Impact  Analysis 

The  proposed  provisions  in  this 
notice  would  have  little  or  no  impact  on 
U.S.  firms  doing  business  in  foreign 
countries  or  on  foreign  firms  doing 
business  in  the  United  States.  In  the 
United  States,  foreign  manufacturers 
would  have  to  meet  these  proposed 
requirements;  thus,  foreign  firms  would 
gain  no  competitive  advantage  from  the 
proposed  provisions  in  this  notice.  In 
foreign  countries,  U.S.  firms  would  not 
be  bound  by  these  part  23  requirements. 
In  foreign  countries,  these  proposed 


provisions  could  be  selectively 
implemented  by  US.  firms  on  the  basis 

of  cx'iTipetitivp  ronsiderations 

Regulatory  Flexibility  Determmation 

The  Regulatory  Flexibility  Act  of  1980 

(RFA)  was  enacted  bv  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  Federal  agencies  to 
review  rules  that  may  have  "a 
'ignificant  economic  impact  on  a 
substantK:l  number  of  small  entities." 

The  FAAs  cntena  for  a  small  airplane 
manufacturer  is  one  employing  fewer 
th.=in  75  employees  The  criteria  for  "a 
substantial  numt)€r  of  small  entities"  is 
one-third  of  the  small  firms  subject  to 
the  proposed  rules,  but  not  fewer  than 
11  firms.  A  "significant  impact"  is  one 
having  an  annual  cost  of  more  than 
$18,150  per  manufacturer.  A  review  of 
domestic  general  aviation  manufacturers 
indicates  that  only  six  firms  meet  the 
size  threshold  of  75  or  fewer  employees. 
Therefore,  the  proposed  amendments  to 
14  CFR  Part  23  would  not  affect  a 
substantial  numtwr  of  small  entities. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  It  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

This  document  proposes  to  amend  the 
airworthiness  standards  for  commuter 
category  airplanes  by  upgrading  the 
requirements  for  seat/restraint  systems 
and  by  providing  new  flammability 
standards  for  seat  cushions.  In  addition, 
It  proposes  to  increase  the  downward 
inertia  load  factor  for  items  of  mass 
within  the  f:abin  for  all  part  23 
airplanes.  For  the  reasons  discussed 
above,  the  FAA  has  determined  that  this 
document  (1)  involves  proposed 
relations  that  are  not  major  under  the 
provisions  of  Executive  Order  12291, 
and  [2]  is  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  In 
addition  the  FAA  certifies  that,  under 
the  criteria  of  the  Regulatory  Flexibility 
Act,  this  proposed  rule  could  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities.  In  addition,  thus  proposal 
if  adopted,  would  have  little  or  no 


impact  on  trade  opportunities  for  U.S. 
firms  doing  business  overseas  or  for 
foreign  firms  doing  business  in  the 
United  States. 

List  of  Subieils  m  M  ('.}  R  |-'«;i  23 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements,  Signs 
and  symbols. 

Issued  In  Washington,  DC  on  June  24, 

Acting  Director.  Aircraft  Certiftcotion  Service. 

The  Pntpnswl  .^r-ncndmpnJ 

111  Lonsmerbiiuii  oi  tne  roregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  23  of  the 
Federal  Aviation  Relations  (14  CFR 
part  23)  as  follows: 

PART  23— AIRWORTHINES.S 
STANDARDS:  NORMAL.  JTiUTV, 
ACROBATIC.  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23  is 

re'.-<:ed  *o  read  as  follows: 

Authority:  49  U.S.C  1344, 1354(a).  1355, 
1421, 1423, 1425, 1428, 1429,  and  1430;  49 
U.S.C  106(g). 

2.  Paragraph  (d)  is  added  and  reserved 
and  a  new  paragraph  (e)  is  added  to 

§  23.2  to  read  as  follows: 

§23,2    Special  r«itroactfve  reaufrern^rtg 

(e)  Notwithstanding  §§  21.17  and 
21.101  of  this  chapter  and  irrespective 
of  the  type  certification  basis,  each 
commuter  category  airplane,  including 
any  such  foreign  manufactured  airplane 
approved  for  entry  into  the  United 
States,  manufactured  after  June  16, 
1996,  must  show  comphance  with 
§§  23,562  and  23,853  of  this  part. 

3.  Section  23.561  is  amended  by 
revising  paragraphs  (b)(3)  introductory 
text  and  (b)(3)  (ii)  and  (iii),  and  by 
adding  paragraph  (b)(3)(iv)  to  read  as 
follows: 

§23, 56'     Ge^e'3'' 

(b)-    •     • 

(3)  Each  item  of  mass  within  the  cabin 
experiences  static  inertia  loads  that  act 
separately  relative  to  the  surrounding 
structure  and  correspond  to  the 
following  ultimate  load  factors — 

(i)'  •  • 

(ii)  Downward,  18.0  g; 

(iii)  Forward,  18.0  g;  and 

(iv)  SidewR-d  4  5  g. 
*        •         •         •         • 

4.  Section  23.562  is  amended  by 
revising  paragraph  (a)  introductory  text, 
paragraphs  (c)  and  (d),  and  by  adding  a 
r  ew  paragTfiph  (e)  to  read  as  follows: 
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§  23.5€2    Em«rg«ncv  land  dyrwntc 

conditiOTB. 

(a!  Each  seat/resfriint  svstem  mi:>t  b*> 
designed  to  prc'e<:*.  each  occupant 
during  an  emergency  landing  when — 
•        •        •        •        • 

(c)  Each  seatyrestra:r.t  <;ystera,  for 
crew  or  passenger  occijpanry'  m  a 
commuter  categc-v-  a.-r^ane  nv-t 
successfully  com  pie:d  3.T.ar/.i'  ;wst^  m 
accordance  with  each  of  tr.e  tci..rA;r  »j 
conditions.  The  tests  of  the  pass^ny^ttr 
seal/ restraint  system  must  be  conducted 
using  two  rows  of  seatrestraint  systems 
with  each  occupant  simulated  bv  an 
anthropomorphic  test  dummy  (.MDl 
defined  by  49  CFR  part  =i72.  subpart  B 
or  an  F.^-^-approved  equivalent,  wv.u  a 
nominal  weight  of  170  pounds  and 
seated  m  the  normal  upnght  position  A 
crew  seat' restraint  system  may  be  tested 
in  a  single  configuration. 

(1)  For  the  first  tei;t.  the  change  m 
velocity  may  not  be  less  than  31  feet  per 
second.  Each  seal/restraint  system  must 
be  oriented  in  its  nominai  position  with 
respect  to  the  airplane  and  with  the 
horizontal  plane  of  the  airplane  pitched 
up  60  degrees,  with  no  yaw,  relative  to 
the  im.pact  vector  The  peak 
deceleration  must  occur  in  not  more 


than  0.03  seconds  af^er  impact  and  must 
reach  a  minimum  of  32  g 

(2)  For  the  second  test,  the  seat 
structure  must  be  preloaded  as  defined 
in  paragraph  (c)(3)  of  this  section.  The 
change  in  velocity  may  not  be  less  than 
42  feet  per  second.  Each  seat/restraint 
system  must  be  oriented  in  its  nominal 
position  with  respect  to  the  airplane  and 
with  the  vertical  plane  of  the  airplane 
yawed  10  degrees,  with  no  pitch, 
relative  to  the  impact  vector  in  the 
direction  that  results  in  the  greater 
loading  of  the  shoulder  harness,  whore 
installed.  The  peak  deceleration  must 
occur  in  not  more  than  0,05  seconds 
after  impact  and  must  reach  a  minimum 
of  26  a. 

(3)  To  account  for  floor  warpage,  the 
floor  rails  or  attachment  devices  used  to 
attach  each  seat/restraint  system  to  the 
airframe  structure  must  be  preloaded  to 
misalign,  with  respect  to  each  other,  by 
at  least  10  degrees  vertically  (i.e.,  pitch 
out  of  parallel),  and  one  of  the  rails  or 
attachment  devices  must  be  preloaded 
to  misalign  by  10  degrees  in  roll  prior 
to  conducting  the  tent  defined  by 
paragraph  (c)(2)  of  this  section 

(d)  Compliance  with  the  following 
requirements  must  be  shown  during  the 


d\-namic  tests  conducted  in  accordance 
With  either  paragraph  fb)  or  (c)  of  this 
section: 

(1)  The  seat'restra;nt  system  must 
restrain  the  ATD,  although  the  seat/ 
restraint  system  components  may 
evpenence  deformation,  elongation, 
displacement,  or  crushing  intended  as 
part  of  the  design. 

(2)  The  attachment  between  the  seat/ 
restraint  system  and' the  test  fixture 
must  remain  intact,  although  the  seat 
strjct'ure  may  have  deformed. 

(3)  When  shoulder  harnesses  are 
provided  as  pari  of  the  design,  each 
shoulder  harness  strap  must  remain  on 
the  ATD's  shoulder  during  the  impact. 

(4)  The  safety  belt  must  remain  on  the 
ATD's  pelvis  during  the  im.pact 

(5)  The  results  of  the  dynamic  test 
must  show  that  the  occupant  is 
protected  from  senous  head  injury. 

(i)  When  contact  with  adjacent  seats, 
structure,  or  other  items  in  the  cabin  can 
occur,  protection  must  be  provided  so 
that  impact  of  the  head  of  each  occupant 
does  not  exceed  a  Head  Injury  Criterion 
(HIC)  of  1.000. 

(ii)  The  value  of  HIC  is  defined  as — 


HTC  = 


('-'■fec^"H" 


UMI 


Where: 

t|  IS  the  irutial  mtegration  time, 
expressed  m  seconds. 

t:  IS  the  final  integration  Uma, 
expressed  in  seconds, 

(tj  -  ti )  is  the  time  duration  of  the 
ma)or  head  impact,  expressed  m 
seconds,  and 

a  (t)  IS  the  resultant  deceleration  at  the 
center  of  gravity  of  the  head  form, 
expres,sed  as  a  rriuitiple  of  g  (units  of 
gravity) 

(ill)  Compliance  with  the  HIC  limit 
must  be  demonstrated  bv  measuring  the 
head  impact  dunng  the  djmamic  tests 
required  in  either  paragraph  fb)  or 
paragraph  (c)  of  this  section,  or  by  a 
separate  showing  of  compliance  with 
the  HIC  using  approved  test  or  analysis 
procedures. 

(6)  Loads  m  a  single  snouidar  harness 
strap  may  not  exceed  1,750  pounds.  If 
dual  straps  are  used  for  retaining  the 
upper  torso,  the  total  strap  loads  may 
not  exceed  2,000  pounds. 

(7)  The  compression  load  measured 
between  the  pelvis  and  the  lumbar  spine 
nf  the  ATD  may  not  exceed  1 .500 
pounds. 


''«">  For  comm.uter  category  airplanes. 
where  leg  iniunes  may  result  from 
contact  with  seats  or  other  structure 
dunng  an  errier^ency  landing,  the 
axially  compressive  loads  measured  in 
each  demur  of  the  ATD  may  not  exceed 
2,250  pounds 

(9)  For  commuter  category  airplanes, 
no  seat /restraint  svstem  may  yield  in  a 
manner  that  would  impede  rapid 
evacuation  of  the  airplane 

fe)  An  alte.mative  approach  that 
achieves  an  equivalent,  or  greater,  level 
of  occupant  pr^jtection  to  that  required 
by  this  section  may  be  used  if 
substantiated  on  a  rational  basis. 

5  Se<';tion  23.785  is  amended  by 
revTsmg  paragraphs  (cj  and  (i)  to  read  as 
follows; 

S  23.785    SMtt,  bwiha,  littar*,  Mfety  b«(t*, 
■n<j  thouldar  ham— «>■■ 


(c)  Each  seat/ restraint  system  in  a 
commuter  category  airplane  must  be 
either  forward-facing  or  af^-facing.  Each 
seat;' restraint  system  intended  for 
mslaiiation  in  the  front  row  of  a 
commuter  category  airplane  must 
consist  of  a  seat,  safety  belt,  and 


MAX 

shoulder  harness  and  must  provide  the 
occupant  protection  provisions  required 
by  8  23.562,  Each  seat/restrain  system 
intended  for  installation  at  a  position 
other  than  the  front  seats  of  a  commuter 
category  airplane  must  consist  of  a  seat 
and  safety  belt  (or  a  seat,  safety  belt,  and 
shoulder  harness)  and  must  provide  the 
occupant  protection  required  in 
§23.562 
«        •         •        •         • 

(i)  The  cabin  area  surrounding  each 
seat,  including  the  structure,  interior 
walls,  instrument  panel,  control  wheel, 
pedals,  and  seats  within  striking 
distance  of  an  occupant's  head  or  torso 
(with  the  restraint  system  fastened) 
must  be  free  of  potentially  injurious 
objects,  sharp  edges,  protuberances,  and 
hard  surfaces.  If  energy  absorbing 
designs  or  devices,  such  as  padding,  are 
used  to  meet  this  requirement,  they 
must  also  comply  with  the  occupant 
protection  provisions  of  §  23.562.  as 
required  by  paragraph  (b)  or  (c)  of  this 
section. 
•        •        •        •        • 

6.  Section  23.853  is  amended  by 
removing  the  words  "Appendix  F"  and 
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adding  in  their  place  the  words  "Part  I 
of  Appendix  F"  each  time  they  appear 
in  paragraphs  (d)(3)(i),  (li),  (iv),  and  (v) 
and  (f),  and  by  adding  paragraph 
(d)(3)(vi)  to  read  as  foilows: 

§23.853    Compartment  Interiors. 

•  0  *  *  • 

fd]  *    •    * 

(3)  *    •    • 

(vi)  Seat  cushions,  except  those  uf 
flight  crewmember  seats,  must  meei  the 
requirements  of  both  paragraph  fd)(3)(ii) 
of  this  section  and  of  Part  11  of 
Appendix  F  of  this  part,  or  equivalent. 
>        *        •        •        • 

7  Appendix  F  to  part  23  is  amended 
by  revis;ng  the  heading,  by  removing 
the  first  paragraph,  by  designating  the 
curreni  text  as  Part  I  and  adding  a 
heading  for  Part  I.  by  re\"iSing  the  last 
sentence  of  paragraph  fbj  of  newly 
designated  Part  I,  by  adding  the  words 
"of  Part  1"  before  the  words  "of  this 
Appendix"  wherever  they  appear  in 
paragraphs  (c)  and  (d)  of  newly 
designated  Part  I,  and  by  adding  a  new 
Fart  n  to  read  as  follows: 

Appendix  F  to  Part  23 — Test 
Procedures 

Paii  !—An  Acceptable  Test  Procedair  for 
Self-Exlmguishing  Matenala  for  Showing 
Compliance  with  §23  853 

•         •         •         «         • 

fb)  *   *  •  When  performing  the  test,? 
prescribed  by  partgraphs  (d)  and  (e)  of  p&.-i 
I  of  this  Appendix,  the  specimen  must  be 
mounted  m  a  metal  frame  so  that:  (l)  In  the 
vertical  test  prescribed  by  paragraph  (d)  of 
Part  I  of  this  appendix,  the  two  long  etiges 
and  the  upper  edge  are  held  securely:  i2J  in 
;he  horizontal  test  prescribed  by  parag.'^ph 
(ei  of  Part  1  of  this  appendix,  the  two  iong 
edges  and  the  edge  away  from  the  flame  arr 
heid  securely;  (3j  the  exposed  area  of  the 
specimen  is  at  least  2  inches  wiae  and  1 2 
inches  long,  unless  the  actual  size  used  ;a  the 
airplane  is  smaller;  and  (4)  the  edge  to  whicn 
the  burner  fiame  is  applied  must  not  consist 
of  the  finished  or  protected  edge  of  the 
specimen  but  must  be  representative  of  the 
actual  cross  section  of  the  mater.al  or  pari 
installed  in  the  airplane. 


Pari  n — Flamniabihty  of  Seat  Cushions 
(a)  Criteria  for  Acceptance  Each  seat 
cushion  must  meet  the  following  criteria: 

(1)  At  least  three  sets  of  seat  bottom  and 
seat  back  cushion  specimens  must  be  tested 

(2)  If  the  cushion  is  constructed  with  a  f.re- 
blocking  material,  the  fire-blocking  materia! 
must  completely  enclose  the  cushion  foam 
core  material. 

(3)  Each  specimen  tested  must  be 
fabricated  using  the  principal  components 
(i.e..  foam  core,  flotation  materia!,  fire- 
blocking  material,  if  used,  and  ilress 
covering)  and  assembly  processes 
[representative  seams  and  ciosu-Ts]  intended 
for  use  in  the  production  articles.  If  a 


different  material  combination  is  used  for  the 
back  cushion  than  for  the  bottom  cishion, 
bctb  material  cambi  nations  must  be  tested  as 
i'omplete  sfj^cimen  spts  consistiDgof  a  back 
cushion  sp'^cimen  a.i.j  a  bottom  cushion 
specimen  If  a  cu?nion.  including  the  outer 
c.ess  co\  enng  meets  the  oil  bximer  test 
r<*CL..rf  ments  of  Part  11  of  this  appendix,  the 
drpss  rovering  of  that  cushion  may  be 
rpp  laced  with  a  similar  dress  covering, 
provided  the  bum  length  of  tJie  replacement 
covering,  as  determined  by  the  test  specified 
in  ^23,853(di(3)(i;),  does  not  exceed  the 
correspond  ;ng  Dum  length  of  the  original 
dress  rovenng. 

(41  For  at  least  two-thirds  of  the  total 
numb«i  of  specimen  sets  tested,  the  bum 
length  from  the  burner  must  not  reach  the 
side  of  the  cushion  opposite  the  burner.  The 
bu.Ti  length  must  not  exceed  17  inches.  Bum 
length  is  the  p«>rpendicular  distance  from  the 
ins;ae  edge  of  the  seat  frame  closest  to  the 
burner  to  the  farthest  evidence  of  damage  to 
thp  test  specimen  frrim  impinging  flames. 
This  includes  areas  that  were  partially  or 
completely  consumed,  charred,  or  embrittled, 
but  does  not  include  areas  that  were  sooted, 
stained,  warped  or  discolored,  or  areas 
where  material  shrank  or  melted  away  from 
the  heat  source. 

(5)  The  average  percentage  weight  loss 
must  not  exceed  10  percent  Also,  at  least 
two  thirds  of  ail  .specimen  sets  tested  must 
not  exceed  10  percent  weight  loss.  All 
drc:ppings  falling  from  the  cushions  and 
mounting  stand  are  to  be  discarded  before  the 
after-test  weight  is  determined.  The 
percentage  weight  loss  for  a  specimen  set  is 
the  weight  of  the  set  before  testing  less  the 
weignt  of  the  set  af  er  testing  expressed  as  the 
percentage  of  the  weight  before  testing. 

(bi  Test  C^jnriitions  Vertical  air  velocity 
should  dverage  25  feet  per  minute  (fmp)  ±10 
fpm  at  the  top  of  the  back  of  the  seat  cushion. 
Horizontal  air  velocity  should  be  below  10 
fpm  lust  above  the  bottom  seat  cushion.  Air 
velocities  should  be  measured  with  the 
ventilation  hood  operating  and  the  burner 
motor  off, 

(c)  Tesi  Specimens. 

(1)  For  each  test,  one  set  of  cushion 
s^vecimens  representing  a  seat  bottom  and 
seat  b«ck  cushion  must  t)e  used. 

(2)  The  seat  bottom  cushion  specimen  must 
t>e  la+'-R  inches  (45713  mm)  wide  by  20±'/b 
inches  i5&8i3  mir.]  de*>p  by  4±V%  inches 
(10213  m.ml  thick,  exclusive  of  fabric 
closures  and  seam  overlap. 

!3'!  The  seat  back  cushion  specimen  must 
h*  IfiiVB  inches  i4  57±3  mm)  wide  by  25±«/% 
inches  (635±3  mm)  high  by  2±Mi  inches  (51±3 
mml  thick,  exclusive  of  fabric  closiires  and 
seam  overlap. 

(41  The  specimens  must  be  conditioned  at 
7Q±5  T  *21±2  Tj  and  5,5±10%  relative 
humidity  for  at  least  24  hours  before  testing. 

1.1  i  Test  Apparatus.  The  arrangement  of  the 
test  apparatus  is  shown  m  Figures  1  through 
5  of  Part  IJ  of  this  eppendix  and  must  Include 
the  components  described  in  this  section. 
.Miner  details  of  the  appwiratus  may  vary, 
depending  on  the  mode!  bu.Tier  used. 

it)  Specimen  Mounting  Stand  The 
mounting  stand  for  the  tost  specimens 
consists  of  steel  angles ,  as  shovra  in  Figure 
1  of  part  II  of  this  appendix.  The  length  of 


the  mounting  stand  legs  is  \2±^/a  inches 
(305±3  mm).  The  moxmting  stand  must  be 
used  for  mounting  the  test  specimen  seat 
bottom  and  seat  iMck,  as  shown  in  Figure  2 
of  Part  n  of  this  appendix.  The  mounting 
stand  should  also  include  a  suitable  drip  pan 
lined  with  aluminum  foil,  dull  side  up. 

(2)  Test  Burner  The  bxuner  to  be  used  in 
testing  must — 

(i)  Be  a  modified  gun  type; 

(ii)  Have  an  80-degree  spray  angle  nozzle 
nominally  rated  for  2.25  g»llons/bour  at  100 
psi; 

(iii)  Have  a  12-inch  (305  mm)  burner  cone 
Installed  at  the  end  of  the  draft  tube,  with  an 
opening  6  inches  (152  mm)  high  and  11 
Inches  (280  mm)  wide,  as  shown  in  Figure 

3  of  Part  n  of  this  appendix;  and 

(Iv)  Have  a  burner  fuel  pressure  regulator 
that  is  adjusted  to  deUver  a  nominal  2.0 
gallon/hour  of  No.  2  grade  kerosene  or 
equivalent  required  for  the  test 

Note:  Burner  models  that  have  been  used 
successfully  in  testing  are  the  Lennox  Model 
OB-32.  Carlin  Model  200CRD.  and  Park 
Model  DPL  3400.  FAA  pubUshed  reports 
pertinent  to  this  type  of  burner  are:  (1) 
Powerplant  Engineering  Report  No.  3A, 
Standard  Fire  Test  Apparatus  and  Procedure 
for  Flexible  Hose  Assemblies,  dated  March 
1978;  and  (2)  Report  No.  DOT/FAA/RD/76/ 
713,  Reevaluation  of  Burner  Characteristics 
for  Fire  Resistance  Tests,  dated  January  1977. 

(3)  CalorimetBT. 

(i)  The  calorimeter  to  be  used  in  testing 
must  be  a  1-15.0  BTU/ft»-8ec.  (0-17.0  w/ 
cm')  calorimeto',  accurate  ±3%,  mounted  in 
8  6-inch  by  12-inch  (152  by  305  nmi)  by  V«- 
inch  (19  mm)  thick  calcium  silicate 
insulating  board  that  Is  attached  to  a  steel 
angle  bracket  for  placement  in  the  test  stand 
during  burner  calibration,  as  shown  in  Figure 

4  of  Part  II  of  this  appendix. 

(ii)  Because  the  insulating  board  could 
crumble  with  service  and  result  in 
misalignment  of  the  calorimeter,  the 
calorimeter  must  be  monitored  and  the 
mounting  shimmed,  as  necessary,  to  ensure 
that  the  ^orimeter  fece  Is  flush  with  the 
exposed  plane  of  the  insulating  board  in  a 
plane  parallel  to  the  exit  of  the  test  burner 
cone. 

(4)  Thermocouples.  The  thennocouples  to 
be  used  for  testing  must  be  Via  to  v^  inch 
metal  sheathed,  ceramic  packed,  type  K, 
grounded  thermocouples  with  a  nominal  22 
to  30  American  wire  gage  (AWG)  size 
conductor. 

The  thennocouples  must  be  attached  to  a 
steel  angle  bracket  to  form  a  thermocouple 
rake  for  placement  in  the  lest  stand  during 
burner  calibration,  as  shown  in  Figure  5  of 
Part  II  of  this  appendix. 

(5)  Apparatus  Arrangement.  The  test 
burner  must  be  mounted  on  a  suitable  stand 
to  position  the  exit  of  the  burner  cone  a 
distance  of  4±Vb  inches  (102±3  mm)  from  one 
side  of  the  specimen  mounting  stand.  The 
burner  stand  should  have  the  capability  of 
allowing  the  burner  to  be  swung  away  from 
the  specimen  mounting  stand  during 
warmup  periods. 

(6)  Data  Recording.  A  recording 
potentiometer  or  other  suitable  calibrated 
instniDMnt  with  an  appropriate  range  must 
be  used  to  measure  and  record  the  outputs 
of  the  calorimeter  and  the  thermocouples. 
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l";  \V<-igf!t  Scale  A  weiRninj;  lit'*  .  ..)  must 
be  used  that  w.tn  pmp«r  prrx'pc  .:*  ■ 
determines  the  weights  :*'  ■»acn  8*'  oi  seat 
cushion  scw,..TiHns  betT)r«  md  after  the  test 
■A  •":.-:  0  02  pound  ''4  trramsi.  A  continuous 
.^■».Ki', \ng  ;vstsm  ss  pr«?f«r'«d. 

^    T:mirg  Devic"  A  stopwatch  or  Other 
:■'■.  .,-.f  :caiit3rate<i  to  tt  wcond)  must  be  used 
to  rr.^"  i'i  :r»'  '.?'■  'irr.f  of  =>.:■? .:  i'  '"ti  of  the 
buiTi"'  fa--'  -1-  '.  5ei!>x-.r.i;;,:3r.;ngtimeor 
test  d.;ra':in 

(e I  Pr^ 0 a ri t ; or.  of  A p Chir : ? ^j *   3 efore 
calib-a':  )r.  a,-  -»c.-:prr.-r.'  ::■..-•  De  turned  on 
ard  'he  'lumftr  fuel  ■x.'^'  ^e  aniusted  as 
-;)^'.  r'.ed  .n  pariiirapn  ■•:,  ::  of  Part  II  of  this 
appendix 

(f)  Caiibrau  m   To  ^^n-s;!-"  'n-  proper 
thermal  output  of  the  oi^-ner,  the  following 
test  must  be  made 

(1)  Place  the  caionrtte-  '  in  the  test  stand 
as  shown  ,n  F,ir-re  4  of  Fa-  II  of  this 
appT.  ;.<  a'  a  :.:staccp  'if -Ir'-  .nches  (102±3 
mm)  i'orr,  ine  ex::  of  tr.f  b'„r:-,er  cone. 

(2)  Turn  on  the  hurr-rtr  a  -' -w  it  to  run  for 

2  minutos  for  ■A-armup.  ar.vi  adi-st  the  burner 
air  intake  aiunper  to  prooure  a  reading  of 
lO.StO  5  BTL-  f  ■^  se<;,  ;  1 1  'i^Oo  w/  an^)  on 
the  caionrn.fl'flr  to  ansi.j'e  steady  state 

:  n ti ;  t . .;  r.s  h  a  v e  b«e n  ac  r. .  a  •.■  "^d  Turn  off  the 
:  ■„,."".  er 

3  J  Repiacf  'tie  caior;mc'er  with  the 
•r.--TTr.o;jjup.e  rajce  Tig  5  of  Part  II  of  this 
:<r'rH"nd;x; 

4  T.rn  "1   h»  ::umer  and  ensure  that  the 
•-■.'rr.f<cu:,-i  a:°  reading  190Q±100  "F 
003a±J8  '^"J,  a-  5'eady  state  conditions. 


(5)  If  the  calorimeter  and  thenno«jupl8S  do 
not  read  within  range  roiwa'  steps  in 
paragraphs  (f)(1)  th"<uKr^,  t^i'4;  of  Part  n  of 
this  appendix  and  a.t-  is-t  the  burner  a:r 
intake  damper  until  the  p'-r:p«r  mad.n'^s  are 
obtained.  Thethermocour.e  rant^e  ard  the 
calorimeter  should  be  us'>d  f'^OMent!-.  »o 
maintain  and  record  cai/' ratp.t  tRst 
parameters.  Until  the  specifu  apnara'us  has 
demonstrated  consistenrv  narh  '»>s-t  =;hou;d 
be  calibrated.  After  cons  <ff>r.'  ■,  has  \>^.n 
confirmed,  several  tests  may  be  conflurtnd 
with  the  pre-test  calibration  befr^t^^  and  a 
calibration  check  after  the  series. 

(g)  Test  Procedure.  The  flammability  of 
each  set  of  specimens  must  N-  '"<;»nd  as 
follows: 

(1)  Record  the  weight  of  each  set  of  seat 
bottom  and  seat  back  cushion  specimens  tn 
be  tested  to  the  nearest  0.02  rxvin  :  Q  gram* 

(2)  Mount  the  seat  bo'-ni-  and  s*-a»  back 
cushion  test  specimens    r  '^.»  'es*  s'an  3  as 
shown  in  Figt:-"  2  -.r^^.-  i'  ;f 'h.s  appendix 
securing  the  sea'  tmo  -  ■..<:•■'■'•  ^t^^'-trru-'n  t'-^ 
the  test  stand  at  the  top. 


(3)  Swing  the  burner  into 


')n  ar 


ensiire  that  the  distance  from  the  exit  of  the 
burner  cone  to  the  side  of  the  sea?  Ninom 
cushion  specimen  is  4±'/^  inrh«s  'I02t3 
nmi). 

(4)  Swing  the  burner  av.  jv  from  ?he  *esi 
position.  Turn  on  the  burner  and  ailow  it  'o 
run  for  2  minutes  to  provide  adeq:at» 
warmup  of  the  burner  cone  and  tla' i<" 
stabilization. 


It)  To  begin  the  test,  swing  'he  Ciimer  mtr, 
thp  test  position  and  sirnu!tan»cn.^lv  sta-  'hf 
'iming  device 

i'6)  ExDose  the  seat  bottom  cash. on 
specuTien  to  the  burner  flame  for  2  minutes 
and  then  turn  off  the  burner.  Immediately 
sv-ing  tr.e  burner  awav  horn  the  test  position. 
Tanttir.ate  the  test  7  minutes  after  initiating 
^:ush;on  exposure  to  the  flame  by  use  of  a 
gaseous  ex'tnguishmg  agent  (i.e.,  Halon  or 

CO;: 

!  "i  De*ermiae  :.np  weight  of  the  remains  of 
'.ie  seat  cushion  specimen  set  left  on  the 
ir.cun'ica  stand  to  the  nearest  0.02  pound  (9 
ip-amSi,  excluding  all  droppings. 

fh)  Test  Report  vVtth  respect  to  all 
specimen  sets  tested  for  a  particular  seat 
cushion  for  which  testing  of  compKance  is 
p»r''";)!-mea.  the  fccicwing  information  must 
c»e  recorded 

i  1 :  .\n  identification  and  description  of  the 
Nnenmens  being  tested 

■  i :  T  he  numtwr  of  sp«t' mfi  sets  tested. 

(3,  The  initial  weight  ana  rp>..dual  weight 
cf  each  set,  the  cakulatea  pen  entage  weight 
loss  of  eac±i  set,  and  the  calculated  average 
oercentage  weight  loss  for  the  trdai  nuinber 
of  sets  tested. 

i4;  The  bum  lengtn  for  e.at.h  se'  t^si-d 

Figures  to  Part  II  of  Appendix  F  to  Part 
23 
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Please  Choose  Method  of  Payment: 
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The  various  abstracts  in  the  GUIDE  tell  the 
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The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
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Compiled  by  the  Office  of  the  Fiederal 
Register,  National  Archives  and  Records 
Administration. 
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This  section  cH  the  FEDERAL  REGiSTER 
contains  regulatory  docun^^ts  having  general 

rcpitcafaiiiry  and  legaJ  h^&c-..  -tos*  of  ^r.^-h 
are  Ht^yecj  lo  and  coC'  t^-j  .r-  trt,  C  jtJe  o' 
Federai  Regulations,  *■*>--■  «  cuDi.s'«j  ./--oer 
50  tiCes  :  .TSi,>a'-t  t-  44  j  -  c;    'jlO. 

"^^e  Code  0*  reoefdi  Reg'  'a :•.':*■■■?  !'•  s<,/h,^  t'^ 
!^e  Supenn»enoe-^t  ■.,.'  I-u.-  irr>(:'rts   f^-'ces  ■:.•* 
"bw  lvK>ks  a' 9  :i:,tt.d  >-  ;rie  first  ^  t  OfcRAL 
mEGoTER   ssije  o'  ea,, n  >vet)*i 


DEPARTMENT  OF  JUSTICE 
i.Tim^gratlcn  and  Naturalization  Service 
8  CFR  Pen  100 

i.NS  No;  1393-92j 
RINni5~-AD19 

Ports  of  Entry  for  Aliens  Arriving  by 
Aircraft 

AGENCY:  Immigration  and  Naturalization 

>t-'r*i(:e,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  corrects  tha  names 

of  iho  airports  l.,)ca'ed  in  Brownsville 
and  McAllt^n,  Texas  Tne  changes 
update  8  CFR  liX),4  to  reflect  current 
airpen  ;is*,::=:s  Tl";e  rule  is  necessary  to 
ir:f.;:::i  ttif  p;i!;;,(  traveling  by  aircraft  of 
(ifsignated  porls  of  t'ntry 
EFrECTiVE  DATE:  !t,:v  15,  19^11 
FOR  FURTHER  INFORMATION  CONTACT: 
Ir:3  L.  Frank   Stniior  bpw:iai  A^',ent, 
I!lves!:^.itio:)s  Civ. si.  :i.  l:ii:-.,iT;!tii  in 
and  Nj!nr'd:,',<::;c:n  St-rv-v^^  4.,.':  \  ,^!^'- • 
NW,,  rooni  :.iC    V\  ;i->ron.:r,iri   !X: 
2n'),^6,  teiepnouf  'U:}!;  -il-,-or47. 
SUPPLEMENTARY  INFORMATION:  The 
narnt-s  of  tne  a:rp{,r;s  !;jiati-d  ,'i 
B'ov^■nfivnl.;  and  MoA.Ic;;,  Texas,  have 
(handed  and  are  corrected  by  this  rule. 

The  Service's  implementation  of  this 
rule  as  a  final  rule,  is  based  upon  the 
"good  cause"  exception  found  at  5 
U.S  C.  553(b)(AHB)  and  (d)(3).  The 
reason  and  the  necessity  for  immediate 
implementation  of  this  final  rule  is  that 
the  changes  made  are  administrative  in 
n.iturt^  and  do  not  affect  existing 
practnies,  A  notice  and  comment  period 
for  a  proposed  rule  would  have  been 
KTipractioable  and  unnecessary'. 

In  accordance  with  5  U.S.C.  605(b), 
ilie  Commissioner  certifies  that  this  rule 
will  not  iiave  a  Sii,;vfii  a::'  sii'vitsp 
economic  impac*  on  a  s'v.-jsunUai 
number  of  small  entities.  This  rule  is 
not  considered  to  he  a  major  nile  within 


the  meaning  of  section  1(b)  of  E.O. 
12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
prepa-i-ation  of  a  Federalism  Assessment 

in  accordanre  with  FO  12^1? 

List  of  Nub|c<  I*  m  8  iJ  K  P^n  lOU 

Administrative  practice  and 
procedure.  Organizations  and  functions 
(C-ovemment  agencies). 

Accordingly,  part  100  of  chapter  I  of 

t    ie  8    !  tiie  Code  of  Federal 

K!';.-,..ii'.  ,;:s  vwill  be  amended  as  follows: 

PART  1  DO— ST  ATE  MEM  OF 
ORGANlZATiGN 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CFR  part  2. 

^  In  §  100.4(c)(3).  District  No.  40,  is 
revised  to  read  as  follows: 

§  1 0C,4     rn>.<j  Serv  .ce 

(c)*       • 

(3)-    '    • 

Distrnt  Ni    4  r    Hrlingen,  Texas. 
Brownsvi  iH  TX   irownsvilleySouth 

Padre  Isi.:;,d  Litemational  Airport 
McAllen,  TX.  Mc^llen  Miller 

International  Airport 
•        •        •        ■        • 

Dated:  April  28, 1993. 
(  iifi*  Sale, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  93-16785  Filed  7-14-93;  8:45  am] 
B4LUN0  CODE  4410-10-11 


eC.f^R  Pan  212 
[INS  Nc   1398--9;-; 

Guam  v'isa  Waiver  Progi'^iu,  Taiwan 

AGENCY;  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  rule  temporarily  adds 
Taiwan  to  the  list  of  countries  that  meet 
tlie  eligibility  criteria  for  the  Guam  Visa 
Waiver  Program,  implemented  under 
the  Omnibus  Territories  Act  of  1986. 
This  rule  faciHtates  the  travel  of  citizens 
of  Taiwan  to  visit  Guam  under  certain 
condit    [  s  It  enables  citizens  of  Taiwan 
who  btg.i:  tiieir  travel  in  Taiwan  and 
who  are  in  possession  of  Taiwanese 
National  Identity  Cards,  in  addition  to 


valid  Taiwanese  passports,  to  visit 
Guam  as  nonimmigrant  visitors  for  up  to 
fifteen  days  for  business  or  pleasure 
without  first  obtaining  nonimmigrant 
visitor  visas  at  American  consulates 
abroad.  The  inclusion  of  Taiwan  in  the 
Guam  Visa  Waiver  Program  will  be 
evaluated  after  six  months  and  a 
determination  will  be  made  whether  to 
make  Taiwan's  inclusion  in  the  program 
permanent. 

DATES:  This  rule  is  effective  July  15, 

1993  •^-'-■;'-  '  :'v  1^    -""A 

F0«  Fv'hThER  iNFOKiitA.T'O'?*  CONTACT: 

Ronald  J.  Hays.  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW.,  room  7228. 
Washington.  DC  20536,  Telephone 
number:  (202)  514-3996. 

SUPPif:w'N:'''APv  rNF;:,hMA'iON:  Under 
sectioii  ^it.yij\,ii  oi  lilt}  liiimigration  and 
Nationality  Act.  certain  visitors  from 
designated  countries  may  visit  Guam  for 
up  to  fifteen  days  without  having  to 
obtain  nonimmigrant  visitor  visas  from 
American  consulates  outside  the  United 
States. 

First  implemented  on  October  1, 
1988,  this  program  resulted  in  the 
arrival  of  thousands  of  nonimmigrant 
visitors  from  Australia,  Brunei,  Burma, 
Indonesia,  Japan,  Malaysia,  Nauru,  New 
Zealand,  Papua  New  Guinea,  the 
Republic  of  Korea.  Singapore,  the 
Solomon  Islands,  the  United  Kingdom 
(including  citizens  of  the  colony  of 
Hong  Kong),  Vanuatu  and  Western 
Samoa,  visiting  Guam  under  the 
conditions  mentioned  above.  In 
addition  to  the  geographic  proximity  to 
Guam,  these  countries  met  the  other 
three  criteria  for  selection,  including 
posing  no  threat  to  the  welfare,  safety, 
or  security  of  the  United  States,  its 
territories  or  commonwealths. 

Since  Taiwan's  inclusion  in  the 
program  is  subject  to  potential  abuse  by 
non-Taiwanese  attempting  to  enter  the 
United  States  illegally,  only  citizens  of 
Taiwan  in  possession  of  Taiwanese 
National  Identity  Cards  in  addition  to 
valid  Taiwanese  passports  who  begin 
their  travel  in  Taiwan  on  direct  non- 
stop flights  to  Guam  are  included  in  the 
Guam  Visa  Waiver  Program.  Taiwan 
will  be  included  in  the  Guam  Visa 
Waiver  Program  for  one  year.  After  the 
first  six  months,  the  Immigration  and 
Naturalization  Service  (the  Service)  will 
evaluate  Taiwan's  inclusion  in  the 
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program  to  determine  whether  the 
inclusion  should  be  made  permanent 

The  Servi;,e's  imp!e:ner;ta';'.jri  of  this 
rule  as  an  interim  rule  is  based  upon  the 
"good  cause"  exception  found  a'  5 
U  S.C.  553  ibi(3)  and  idi(3)  The  masons 
and  the  necessity  are  as  foiiows  this 
rule  reheves  a  restriction  and  is 
benefiaal  to  both  the  traveling  publir 
and  United  States'  businesses  This  rait^ 
will  also  allow  the  Service  to  manitor 
and  evaluate  the  program  in  rwiai.oii  to 
Taiwan's  entry  to  ensure  that  ahusn  hv 
non-Taiwanfse  trying  to  enter  ttie 
United  States  illegally  6o«s  not  cx-iur 

In  accordance  ws'.h  5  U  S  C  6U5(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Ser.  ice  certifies  that 
this  rule  will  not  have  a  significant 

adverse  economic  impa{i  en  a 
substantial  number  of  smdl!  eniiiihis 
This  rule  is  not  a  major  rule  withm  ih.' 
meaning  of  section  Kb)  of  PIC)   \2'l'-i\ 
nor  does  this  rale  have  Federaiisn^. 
implications  warranting  the  preparatisic 
of  a  Federalism  A3,s*jssment  in 
accordance  with  E.O   12612 

List  o/SubjecU  in  «  CJ-R  Pan  212 

Administrative  practice  a;id 
procedures.  Aliens.  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements 

Accurdiii/ijly,  part  212  of  chapter  I  of 
title  8  of  the  C>ode  of  Federal 
Regulations  is  amended  as  follows: 

PART  212— OOCUMLSTARY 
REQUIREMENTS:  NONIMMIGRANTS 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  aiauon  for  part  212 
continues  to  read  as  follows: 

.\uthontr;  8  U.S.C.  UOl.  1102. 1103, 1182. 
1184.  1225!  1226.1228.  1252;  8  CFR  part  2. 

§212,1     tA.'n«nd»fl]. 

2  EffevJtiVe  July  15.  1993  through  July 
15,  1994.  §212.1.  paragraph  (e)(3)  is 
amended  by  adding  the  phrase  "Taiwan 
(united  to  citizens  in  possession  of 
Taiwanese  .N'ational  Identity  Cards  in 
additun  to  valid  Taiwanese  passports 
wh.a  \n,t,:  ;■  their  travel  in  Taiwan  and 
who  t.-jvei  on  direct  non-stop  flights 
f-um  Taiwan  to  Guam),"  immediately 
afler  the  phrgsa  "Solomon  Islands.". 


UMI 


Dated  May  12.  1993. 
Chri«  Sale. 

Acting  Commissioner.  Immigration  and 
Naturalization  Servicx. 

Dated:  May  28. 1993. 

David  L  Hobhs, 

Acting  Assistant  Secretary  of  State  for 
Consular  Affairs.  Depa.lmeni  of  State. 

Da*9d   Mnv  20   1993. 
Lafclie  M   Turner. 

Assistant  Secretary  for  Territorial  and 
International  Affairs.  Department  of  the 
Interior. 

IFR  DfK    q,3-16714  Piled  7-14-93;  8:45  ami 
nujMO  cooe  mio-io-m 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No  91 -01  an 
PIN  0583-AB37 

Listing  of  Minor  Ingredients  In  Other 
Than  Descending  Order  of 
Predominance 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSISl  is  amending 
the  Federal  meat  and  poultr>'  products 
inspection  regulations  to  allow  product 
ingredients  present  at  individual  levels 
of  2  percent  or  less  by  weight  to  be 
listed  in  the  ingredients  statement  in 
other  than  descending  order  of 
predominance.  The  final  rule  will  allow 
manufacturers  to  adjust  ingredients  in  a 
formulation  present  at  2  percent  or  less 
without  resubmitting  the  labelinR  for 
new  approval  each  time  such  an 
adjustment  is  made.  This  rule  is  in 
response  to  a  petition  submitted  by  the 
National  Food  Processors  Association 
(NFPA). 

EFFECTIVE  DATE:  August  16,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ashland  L.  demons.  Director,  Food 
Labeling  Division,  Regulatory  Programs. 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  (202)  254-2590. 

SUPPLEMEKTA?:-?  IN'^OrU4AIiO*«: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  It  will  not  result  in  an 
annual  effect  on  theeconomy  of  SIUO 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State  or 


local  government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 

ability  of  United  States-bnsed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  1277B,  Ci'.il 
Justice  Reform   States  and  lot  ai 
jurisdictions  are  preempted  cinder  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Art 
(PPLM  for  in;posing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspectod 
meat  poultry  products  that  are  in 
addiuon  to,  or  different  than,  those 
imposed  under  the  FMTA  and  PPIA, 
States  and  local  lurisdictions  may. 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
estahiishm.ents  for  the  purpo.se  of 
preventing  the  distnbution  of  meat  and 
poultry  products  that  are  m.ishranded  or 
adulterated  under  the  FKilA  ';-r  PPIA,  or. 
in  the  case  of  im.pcrled  af.icles.  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  .States.  Under 
the  FMIA'and  PPIA.  States  that 
maintain  meat  and  poultry  inspection 
programs  m.ust  impose  requirements  on 
State  inspected  products  and 
establishmients  that  are  at  least  equal  to 
those  required  under  the  FMIA  and 
PPI.A,  The  States  may.  howevyr,  impose 
more  stringent  requi.'-yments  on  such 
State  inspecied  products  and 
establishments. 

This  nile  ,s  not  intended  to  have 
retroactive  effect  There  are  no 
af.'piicable  atiministrative  procedures 
'hat  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  final  rule.  However,  the 
adm.inistrative  procedures  specified  in  9 
CFR  306.5  and  381  35  must  be 
exhausted  prior  to  any  judicial 
cliallenge  of  the  application  of  the 
provisions  cf  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  rVJA  or  PPIA,  The 
administrative  procedures  ,specifiad  in  9 
CFR  335  and  Part  381.  Subpart  W.  must 
be  ex-hausted  prior  to  any  judicial 
challenge  to  the  application  of  the 
provisions  of  this  rjle  with  respect  to 
labt'hng. 

Effect  on  Small  Entities 

The  Administrator,  FSIS.  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 

a  substantial  numl>er  of  small  entities 
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The  rule  wii!  make  it  optional  for 
maniJacturers  of  meat  and  poultry 
products  containing  ingredients  at 
levels  of  2  percent  or  less  liy  weight  to 
list  such  ingredients  in  the  ingredients 
state;r,er,t  m  other  than  descending 
order  of  predominance  Current 
rci.;u!atii;ns  require  all  ingredients  of 
meat  and  poultry  products  to  ha  listed 
in  the  order  of  predominance  (9  CFR 
317.2(f)  and  381, 118(a)).  Manufacturers 
opting  to  list  their  ingredients  in  other 
than  descending  order  of  predominance 
will  have  to  revise  their  product  labels 
to  include  a  quantifying  phrase  at  the 
end  of  the  ingredients  statement  and 
submit  the  revised  laljels  to  FSIS  for 
approval.  This  would  entail  a  one-time 
expense  of  approximately  $1000  in 
labeling  costs  for  each  product.  All  m.eat 
and  poaitry  products,  except  single- 
mgredienl  products,  wouid  quaiifv  for 
this  type  of  labeling.  All  small  entities 
producing  products  other  than  single- 
ingredient  products  will  be  affected  bv 
this  rule  if  they  choose  to  label  iheir 
products  in  this  manner.  Once  initial 
approval  has  been  given  by  FSIS  on  the 
revised  labels,  manufacturers  will  be 
allowed  to  adiust  ingredients  m  a 
formulation  present  at  2  percent  or  less 
without  resubmitting  the  labeling  for 
new  approval  each  time  such 
adjustment  is  made.  As  a  result,  such 
manufacturers  will  save  $1000  every 
tim.e  such  an  adjustm.ent  is  made  in  the 
formulation.  These  savings,  accruing  to 
affected  establishments  after  the  initial 
formulation  change  for  each  product, 
will  greatly  exceed  any  initial  costs.  In 
addition,  the  number  of  lahMils  re<:eived 
by  the  Agency  will  be  reduced,  to  .some 
extent,  redirecting  .Agency  resources  to 
more  significant  label  reviews. 

Background 

S'ational  Food  Processors  Association 
Petition 

FSIS  was  petitioned  by  the  National 
Food  Processors  Association  (NFPA). 
Washington.  DC,  to  allow  ingredients 
present  in  a  product  at  levels  of  2 
percent  or  less  by  weight  to  l>e  listed  m 
other  than  descending  order  of 
predominance.  (A  copy  of  the  petition  is 
available  for  review  in  the  FSIS  Hearing 
Clerk's  office  )  The  petitioner  contended 
that  the  amendment  to  the  Federal  meat 
and  poultry  products  inspection 
regulations  would  reduce  the  number  of 
label  changes  currently  required  of 
industry,  would  ease  the  backlog  of 
labels  to  be  reviewed  by  the  Food 
Labeling  Division  (FLD)  when  minor 
formulation  changes  are  made.  The 
requested  regulation  change  is 
consistent  with  the  Food  and  Drug 


•Administration's  (FDA)  regulation  at  21 

CFR  101  4[a)(2). 

Current  Statutory  and  Regulatory 

Hvquirr'r:T]ts 

sw :ii  nns  l(n)(7)  of  the  Federal  Meat 
ii  -P'^<  ton  Act  (21  US.C.  601(n)(7)} 
; f  v.des  that  any  carcass,  part  thereof, 
n;  ^a!  or  meat  food  product  is 
rr  sbranded  "if  it  purports  to  be  or  is 
rp presented  as  a  food  for  which  a 
def;:-  'ion  and  standard  of  identity  or 
composition  has  been  prescribed  by 
regulations  of  the  Secretary  under 
section  7  of  this  Act  unless  (A)  it 
conforms  to  such  definitions  and 
stanrla.'-ds,  and  (B)  its  label  bears  the 
name  of  the  food  sf)ecified  in  the 
definition  and  standard  and,  insofar  as 
may  be  required  by  such  regulations,  the 
common  names  of  optional  ingredients 
(other  than  spices,  flavorings,  and 
coloring)  present  in  such  foods." 
Section  l(n)(9)  (21  U.S.C,  601(n)(9)) 
further  provides  that  any  carcass,  part 
thereof,  meat  or  meat  food  product  is 
misbranded  "if  it  is  not  subject  to  the 
provisions  of  subparagraph  (7),  unless 
Its  label  bears  (A)  the  common  or  usual 
name  of  the  food ,  if  any  there  be,  and 
(B)  in  case  it  is  fabricated  from  two  or 
more  ingredients,  the  common  or  usual 
name  of  each  such  ingredient;  •   •   •  " 
Section  4(h)  (7)  and  (9),  respectively,  of 
the  Poultry  Products  Ins|)ection  Act  (21 
use,  453(h)  (7)  and  (9))  contain  similar 
provisions  for  anv  poultry  product. 

Furthermore,  the  Federal  meat  and 
poultry  nroducts  inspection  regulations 
specifv'  •  lat  ingredients  in  the 
mgredie  ,ts  statement  must  be  listed  in 
their  order  of  predominance.  Section 
31^  2(0(1)  of  the  Federal  meat 
inspection  regulations  (9  CFR 
317  2(f)(1))  provides  that  the  list  of 
ingredients  shall  show  the  common  or 
usual  names  of  the  ingredients  arranged 
in  the  descending  order  of 
predominance,  with  a  few  minor 
exceptions  Section  381, 118(a)  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.118(a))  provides  that  the 
label  shall  show  a  statement  of  the 
ingredients  in  the  poultry  product  if  the 
product  IS  fabricated  from  two  or  more 
ingredients,  and  that  such  ingredients 
shall  be  listed  by  their  common  or  usual 
names  in  the  order  of  their  descending 
proportions. 

The  FDA  regulation  at  21  CFR 
101  4(aj(l)  provides  that  ingredients 
shall  be  listed  by  their  common  or  usual 
name  in  des<:,ending  order  of 
predominance  by  weight.  However.  21 
CFR  101.4fa)(2)  allows  ingredients 
present  m  amounts  of  2  percent  or  less 
by  weight  to  be  listed  m  other  than 
descending  order  of  predominance  at 
the  end  of  the  ingredients  statement. 


The  listing  of  such  ingredients  must 
be  preceded  by  an  appropriate 
quantifying  statement,  e.g.,  "Contains 

percent  or  less  of 

,"  or  "Less  than 

.percent  of . 


The  blank  percentage  within  the 
quantifying  statement  shall  be  filled  in 
with  a  threshold  level  of  2  percent,  or, 
if  desired.  1.5  percent,  1.0  percent,  or 
0,5  percent,  as  appropriate.  No 
ingredient  to  which  the  quantifying 
phrase  applies  may  be  present  in  an 
amount  greater  than  the  stated 
threshold. 

Proposed  Rule 

After  reviewing  the  petitioner's 
request,  FSIS  determined  that  allowing 
ingredients  present  in  a  product  at 
individual  levels  of  2  percent  or  less  by 
weight  to  be  listed  in  other  than 
descending  order  of  predominance 
would  be  in  accordance  with  the 
provisions  of  the  FKUA  and  PFIA  and 
would  not  cause  the  product  to  be 
misbranded  because  the  presence  of  all 
ingredients  would  still  be  identified  in 
the  ingredients  statement.  Therefore,  on 
July  20.  1992.  FSIS  proposed  to  allow 
product  ingredients  present  at 
individual  levels  of  2  percent  or  less  by 
weight  to  be  listed  in  other  than 
descending  order  of  predominance  at 
the  end  of  the  ingredients  statement  (57 
FR  31972),  The  listing  of  such 
ingredients  by  their  common  or  usual 
names  would  have  to  be  preceded  by  a 
quantifying  statement  such  as  "Contains 

percent  or  less  of 

,"  or  "Less  than 

percent  of ," 

The  percentage  of  the  ingredient(s) 
would  be  filled  in  with  a  threshold  level 
of  2  percent,  1.5  percent,  1.0  percent,  or 
0.5  percent,  as  appropriate.  No 
ingredient  to  which  the  quantifying 
statement  applies  may  be  present  in  an 
amount  greater  than  the  stated 
threshold. 

The  provisions  as  stated  above  would 
apply  to  ingredients  statements 
consisting  of  composite  listing  of 
Ingredients  or  component  listing  of 
ingredients.  When  the  component 
listing  is  used,  the  quantifying  statement 
may  appear  at  the  end  of  each 
component's  list  of  ingredients  rather 
than  at  the  end  of  the  ingredients 
statement. 

FSIS  also  proposed  that 
establishments  continue  to  comply  with 
sections  318.7(c)(4)  and  381.147(f)(4)  of 
the  regulations  (9  CFR  318.7(c)(4)  and 
381.147(0(4))  which  list  substances  that 
are  acceptable  for  use  in  the  preparation 
of  meat  and  poultry  products.  In 
addition,  any  adjustment  in  formulation 
of  a  standardized  product  would  also  be 
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required  to  comply  with  limits  and 
conditions  of  use  prescribed  in  9  CFR 
part  319  or  part  381,  subpart  P 
Establishments  would  be  required  to 
notify  the  inspeclor-m-charge  of  any 
formulation  changes,  even  though  the 
label  would  not  be  submitted  for 
approval 

Discussion  of  Comments 

FSIS  received  23  comments  in 
response  to  the  proposed  rule  Fourteen 
comments  were  received  from  food 
processors,  six  from  trade  associatioris 
one  from  a  food  consultant,  one  h-orn  a 
State  Health  Department  official,  and 
one  from  a  m.eat  and  poultry  wholesaler. 
Ail  of  the  commenters  supported  the 
basic  concept  of  the  proposed  pjle 
because  they  believe  that  it  will  (1) 
Provide  harmony  between  FUA 
regulations  and  FSIS  regulations  for 
ingredients  that  are  present  in  amounts 
of  2  perT:ent  or  less,  (2)  reduce 
industry's  costs  because  of  fewer  label 
changes,  (3j  provide  industry  with  more 
flexibility,  and  (4)  be  m.ore  informative 
to  consumers  However,  several 
commenters  did  raise  issues  related  to 
modif\-mg  or  ehmmating  the 
quantifying  statement,  resubmitting 
label  transmittals,  and  providing 
formulation  changes  to  inspectors.  The 
issues  raised  by  the  commenters  and  the 
Agency's  response  to  eacli  issue  are  as 
follows 

1.  Quantifying  Statement 

Four  commenters  suggested  that  FSIS 
consider  allowing  threshold  levels 
higher  than  2  percent  They  suggested 
threshold  levels  of  3.5  percent.  5 
percent,  and  4-6  percent. 

Although  the  suggested  threshold 
levels  may  have  some  merit,  FSIS  notes 
that  the  m.aiority  of  the  commenters 
believe  that  the  2  percent  threshold 
level  provides  a  satisfactory  balance 
between  providing  useful  information  to 
the  consumer  and  the  need  to  make 
minor  formulation  changes  without 
edditicr.cl  approval.  Also,  FSIS  believes 
that  since  FDA  has  promulgated  similar 
regulations,  it  is  import^ant  to  maintain 
uniformity  for  all  foods. 

Three  commenters  suggested  not 
requiring  a  quantifying  statement  for  the 
labeling  of  minor  ingredients  because  of 
space  considerations  Two  other 
commenters  suggested  that  the 
quant; h;r,g  statem.ent  be  optional  rather 
than  m.andator*'.  because  all  ingredients 
in  the  product  would  be  declared  on  the 
label  for  the  consumer  regardless  of  the 
presence  of  a  quantifying  statement. 

FSIS  believes  a  quar.tm'ing  statement 
provides  valuable  information  about  the 
presence  of  m.inor  ingredients.  The 
Agency  believes  that  it  is  important  to 


alert  the  consumer  about  the  amount  of 
the  minor  ingredients  if  the  order  of 
predominance  of  these  ingredients  is 
not  maintained 

Two  commenters  suggested  rewording 
the  quantifying  statement  because  they 
beheve  that  the  statement  is  inaccurate 
and  misleading  to  consumers  Another 
commenter  suggested  using  an  asterisk 
in  the  ingredients  statement,  in  place  of 
the  quantifying  statement,  to  indicate 
that  certain  ingredients  are  present  in 
amounts  of'2  percent  or  less.  Those 
ingredients  present  in  amounts  of  2 
percent  or  less  would  be  listed  on  an 
alternate  panel  rather  than  in  the 
ingredients  statement. 

The  proposed  quantifying  statements 
are  only  examples  of  acceptable 
statements.  FSIS  believes  that  the 
wording  of  the  quantifying  statement 
may  vary  and  that  various  phrases  can 
be  used  that  provide  the  necessar}' 
information  to  the  consumer  However, 
the  Agency  does  not  believe  that  the  use 
of  an  asterisk  in  the  manner  suggested 
is  desirable.  Ingredients  statements  are 
usually  displayed  on  an  information 
panel,  which  is  defined  as  the  first 
usable  panel  to  the  right  of  the  principal 
display  panel.  To  allow  the  use  of  an 
asterisk  directing  the  consumer  to 
another  panel  would  cause  the 
consumer  to  search  unnecessarily  for 
the  information. 

One  commenter  suggested  that  FSIS 
harmonize  its  requirements  with  those 
of  FDA  by  adding  the  phrase  "or,  if 
desired"  after  "2  percent"  to  the 
statement  in  the  proposed  rule  that 
identifies  the  threshold  levels;  i.e..  "The 
blank  percentage  within  the  quantifying 
statement  shall  be  filled  in  with  a 
threshold  level  of  2  pwrcent,  or,  if 
desired.  1.5  percent,  1.0  percent,  or  0.5 
percent,  as  appropriate." 

FSIS  believes  that  its  requirement  to 
allow  product  ingredients  present  at 
individual  levels  of  2  percent  or  less  by 
weight  to  be  listed  in  the  ingredients 
statement  in  other  than  descending 
order  of  predominance  should 
harmonize  with  FDA's  requirement. 
However,  in  this  particular  statement. 
the  Agency  does  not  believe  that  the 
"or,  if  desired,"  phrase  is  needed 
because  the  proposed  statement  makes 
it  clear  that  the  blank  percentage  can  be 
filled  in  with  either  2  percent,  1.5 
percent.  1.0  percent,  or  0.5  percent, 
whichever  is  appropriate. 

2.  Resubmitting  Label  Transmittals 

One  commenter  pointed  out  that  the 
proposal  did  not  address  the  issue  of 
resubmitting  label  transmittals 
(application  forms]  for  minor 
formulation  adjustments. 


Manufacturers  will  be  required  to 
submit  for  initial  approval  product 
labeling,  along  with  label  transmittal 
forms,  that  illustrate  the  quantifying 
statements  they  wish  to  use  Once  initial 
approval  has  been  given,  manufacturers 
may  adjust  ingredients  in  a  formulation 
present  at  2  percent  or  less  without 
resubmitting  the  product  labeling  and 
label  transmittal  form  for  new  approval 
each  time  such  adjustment  is  made. 

3,  Providing  Formulation  Changes  To 
Inspectors 

Three  commenters  questioned  the 
need  to  provide  to  the  inspector-in- 
charge  any  adjustments  to  the  product 
formulation  when  the  level  of  all 
affected  ingredients  remains  at  or  below 
2  percent. 

FSIS  inspection  personnel  are 
responsible  for  assuring  that  an 
approved  label  is  properly  used  and  tiiat 
the  conditions  of  the  approval  are 
followed  Moreover,  inspection 
personnel  monitor  product  formulatirn 
to  ensure  that  the  amount  of  ingredier  ts 
used  comply  with  the  regulations.  In 
this  regard,  it  is  important  that 
inspection  personnel  are  apprised  of  all 
formulation  changes  to  accurately 
assure  that  product  is  safe  and  not 
adulterated. 

List  of  Subjects 

9CFHPartJ17 

Food  labeling.  Meat  inspection. 
9  CFR  Part  381 

Food  labeling.  Poultry  inspection. 
Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
117  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 

to  read  as  follows: 

PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority;  21  U.S.C.  601-695,  7  CFR  2.17, 
2.55. 

2.  Section  317.2  is  amended  by 
adding  a  new  paragraph  (n(l)(vi)  to  read 
as  follows: 

§317.2     Lat>els:  definition,  required 
features. 

•         •         •         •         • 

(0(1)*  •  • 

(vi)(A)  Product  ingredients  which  are 
present  in  individual  amounts  of  2 
percent  or  less  by  weight  may  be  listed 
in  the  ingredients  statement  in  other 
than  descending  order  of  predominance 
Provided.  That  such  ingredients  are 


UMI 
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listed  by  their  common  or  usual  names 
at  the  end  of  the  ingredients  statement 

and  pre<;eded  by  a  quantifying 
statement,  such  as  "Contains 

I'ercera  of 


.percent  of. 


"Less  than 

."The 


percentage  of  the  ingr©dient(s)  shall  be 
hlied  in  with  a  threshold  level  of  2 
percent,  1  5  percent.  1  0  percent,  or  0  5 
percent,  as  appropnate  No  ingredient  to 
which  the  quantifying  statement  applies 
may  be  present  in  an  amount  greater 
than  'he  stated  threshold  Such  a 
q'jantifN'ing  statement  may  also  be 
utilized  w.hen  an  ingredients  statement 
contains  a  listing  of  ingredients  by 
individual  components.  Each 
component  listing  may  utilize  the 
required  quantifying  statement  at  the 
end  of  each  component  ingredients 
hsting. 

(B)  Such  ingredients  mav  be  adjusted 
in  the  product  formulation  without  a 
change  being  made  in  the  ingredients 
statement  on  the  labeling,  provided  ihai 
the  adjusted  amount  complies  with 
§  318.7(c)(4)  and  part  319  ot  this 
subchapter,  and  does  not  exceed  the 
amuunt  shov.Ti  in  the  qua!if\'ing 
statement.  Any  such  adjustments  to  the 
form;,;ation  shall  be  provided  to  the 
inspect  or-m-charge. 


P.ART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  21  U.S.C.  451- 
4  70,  7  CFR  2.17.  2.55. 

4.  Section  381  liafa)  is  revised  to 

read  as  follows: 

§381.116    Ingredienta  ttatament 

(a)(1)  The  label  shall  show  a  statement 
of  the  ingredients  in  the  poultrv  product 
if  the  product  is  fabricated  from  two  or 
rncre  ingredients.  Such  ingredients  shall 
be  listed  by  their  common  ot  usual 
names  in  the  order  of  their  desc^ending 
proportions,  except  as  pres<.rihed  in 
paragraph  {a)(2)  of  ihis  section. 

{2){i).Product  ingredients  which  are 
present  in  individual  amounts  of  2 
f'ercent  or  less  by  weight  may  be  listed 
in  the  ingredients  efatement  in  other 
than  descending  order  of  predominance: 
Provided.  That  such  ingredients  are 
lifted  by  their  com.mon  or  usual  names 
at  the  end  of  the  ingredients  statt.mer.t 
ar,d  preceded  by  a  quantifying 

stateiner.t,  such  as  "Contains 

percent  or  less  of ,"  or  'Less 

than percent  of ." 

The  perc.entage  of  the  ingredient(s)  shall 
be  filled  in  with  a  threshold  level  of  2 
percent,  1  ,5  percent,  1.0  percent,  or  0.5 
percent,  as  appropnate.  No  ingredient  to 


whicii  the  quantifv'ing  statement  applies 
may  be  present  in  an  amount  greater 
than  the  stated  threshold   Sat.h  a 
quantifving  statf::it=n*  :Tift\  a.!-o  't>e 
utilized  when  ai    r,^:edients  statement 
contains  a  listing  of  .ngredients  by 
individual  components.  Each 
component  hstmg  may  utilize  the 
required  quantifying  statement  at  the 
end  of  each  component  ingredients 
listing. 

(ii)  Such  ingredients  may  be  adjusted 
in  the  product  formulation  without  a 
change  being  made  in  the  ingredients 
statement  on  the  labeling,  provided  that 
the  adjusted  amount  complies  wdth 
8381.147(0(4)  and  subpart  P  of  this 
part,  and  does  not  exceed  the  amount 
shown  in  the  quantifying  statement. 
Any  such  adjiistments  to  the 
formulation  shall  be  provided  to  the 
inspector-in-charge. 
•        •        •        •        • 

Done  at  Washington,  IX).  on:  July  9, 1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 
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PENSION  BENEF'T  GUARAN'V 
CORPORAnON 

29  CFR  Parts  26iC  and  2622 

Late  Premium  Payments  anci  Emptoyer 
LlaDillty  Under oayments  and 
Overpayments,  interest  Rats  for 
Determining  VariaDie  Rate  Premium. 
Amendments  to  tnterest  Rates 

AGENCv;  Pension  Benefit  Guaranty 

C'jrpoT'ition. 
ACTION:  Final  rule. 

SUMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  pajrments  and  employer 
Hability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  July  1,  1993.  This  interest  rate 
is  established  quarterly  by  the  Internal 
Revenue  Service.  This  document  also 
sets  forth  the  interest  rates  for  valuing 
unfunded  vested  benefits  for  premium 
purposes  for  plan  years  beginning  in 
May  1993  through  July  1993.  These 
interest  rates  are  established  pursuant  to 
section  4006  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended.  The  effect  of  these 
amendments  is  to  advise  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates 

EFFECTIVE  DA^E;  !u!v  1,  1QQ1 
F0«  FURTHER  IHFORlyUno,-  COV'<v.:T: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 


Cude  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Wa.shington,  DC  20006;  telephone  (202) 
-  'H^HiO  ((202)  778-8859  for  TTY  and 
TTD).  These  are  not  toll-free  numbers. 
SUPPLEMEWTARv  mFORWATiOM:  As  part  of 
:.;,e  ;'.'    ;  ':,e  't..i,^  .>  _. h..  !-.,•■  rement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer  and 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CFR  2610.7,  the  interest 
rate  to  be  charged  on  unpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
("Code").  Similarly,  under  29  CFR 
2622.7,  the  interest  rate  to  be  credited  or 
charged  with  respect  to  overpa)'ments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  July  1, 1993,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  7  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  July  1,  1993, 
through  September  30,  1993.  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(n),  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.  Under  §2610. 23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 
these  rates  in  appendix  B  to  the 
regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  wh  ether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
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for  wh'.ch  It  applies  Acr:ordmgly.  the 
PBGf3  IS  hereby  amending  appendix  B  lo 
part  2610  to  add  the  vested  benefits 
valuation  rates  '.:  plar.  vBa-<*  beginning 
in  Mdv  of  iqqi  th-tv.i^n  ',;:v  of  1993. 

The'sppendires  to  2'"'  CP'R  parts  2610 
and  2622  do  not  presrnhe  the  interest 
rates  under  these  reguir    ,;;s  Under 
both  regi.lat. ens  the  jppendix  A  rates 
are  the  rates  delem;:>'  i  under  section 
6601(a)  of  the  Code  The  interest  rates 
in  appendix  B  to  v.dr'.  ^HlO  2-e 
prescribed  bv  ERISA  swr:;.:;r. 
4006(a)(3)(E)(iii)(n)  and  §  2610.23(b)(1) 
of  the  regulation  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
Interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  Interest.  For  the  above  reasons. 
the  PBGC  a 'so  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  rule" 
w':h:n  the  meaning  of  Executive  Order 
1 12  Jl  he(  auso  they  will  not  have  an 
an.'.::j:  et'e  :•  en  the  economy  of  $100 
miUion  or  more;  nor  create  a  major 
increase  :n  costs  or  pnces  for 
ccnsun-.ers.  individual  industries,  or 
geog.-aphic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
Lhe  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

Lilt  of  Subjects 

29  CFH  P.zrt  2610 

Employee  benefit  plans.  Penalties. 
Pension  insurance.  Pensions.  Reporting 

and  recordkeeping  requirements. 

29  CFP  Part  2622 

Business  and  industry,  Employee 
benefit  plans,  Pension  insurance, 
Pensions,  Reporting  and  .recordkeeping 

requirements.  Small  businesses. 

In  consideration  of  the  foregoing, 
appendix  .K  and  appendix  B  to  part 
2610  and  appendix  .\  to  part  2622  of 
chapter  XX\'I  ot  title  2^,  Code  of  Federal 
Reg-ulations,  are  hereby  amended  as 
follows 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  ai;:h-  ity  citation  fo-  part  2610 
continues  to  -eaci  as  fellows. 


Autikority:  29  U.S.C.  1302(b)(3).  1306, 
1307,  (1988  and  Supp.  1 1989),  as  amended 
by  sec.  12021,  Public  Law  101-503   104  Stdt 
1388,  1388-573. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  July  1,  1993.  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
madnr  and  remains  unchanged. 

Append IV  A  to  Pan  2610 — Late 

f'jsmpr'i  irifer»^t  R^t*-*! 

The  following  table  lists  the  late 
payment  interest  rates  under  §  2610.7(a) 
for  the  specified  time  periods; 


From 


Through 


Interest  rate 
(percent) 


July  1.  1993 


September  30, 
1993. 


3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  therein  new  entries  for 
premium  payment  years  beginning  in 
May  of  1993  through  July  of  1993,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

A|ipt'!Jiju  :>  tu  i^!*rt  261(,j — Interest 
Rates  for  Valuing  v  pst«Hi  Benefits 

The  following  taoie  lists  liie  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plan  s 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 

For  premium  payment  yea's       Required  in- 
beginning  In —  teres!  ^ate  ' 


May  1993 5  i» 

June  1993 5  54 

July  1993  5  45 

'The  required  Interest  rate  listed  above  is 
equal  to  80%  of  the  anruai  v-etd  for  30-y9ar 
Treasury  constant  matunties,  as  reported  in 
Federal  Resale  Statistical  Release  G  1 3  arxj 
H.15  for  the  calendar  month  pr-iceding  the 
caierxjar  rrxxith  m  w'ltcti  the  pfamium 
payment  v<iar  b«9ir>=; 

PAPT  2622--eMPLOYER  LIABILITY 

FOP  wrxHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPlQYER  PLANS 

4.  The  authority  citation  for  pe-l  2522 
continues  to  read  as  follows 

Authority:  29  U.S.C  1302(b)(3).  1362- 
1364, 1367-66,  as  amended  by  sees,  9312, 
9313,  Public  Law  100-203, 101  Stat  1 330 

5.  Appendix  A  to  part  2622   s 
amended  by  adding  a  new  entry  for  the 


quarter  beginning  July  1,  1993.  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622— Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  §  2622  7  for  the  specified  time 

periods: 


Frorr 


Through 


interest  rate 
(percent) 


July 


'393 


SectemDer  30, 
^  J93. 


Issued  m  Washington,  DC,  this  8th 
day  of  July  1993 
Martin  Slate, 

Evecutivf  Director,  Pension  Benefit  Guaranty 
Corporation. 
TR  DcK  93-16324  Filed  7-14-93;  8:45  am] 
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29  CFR  Part  2619 

Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rat^s 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulati'""  on  Valuation  of  Plan  Benefits 
\n  Single-E.Tiployer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  .August  1. 1993.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  August  1.  1993,  which  will  remain 
in  effect  until  the  PBGC  issues  new 
interest  rates  and  factors. 
EFFECTIVE  DATE:  August  1,  1993. 
F0«  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporalion.  2020  K  Street,  N\V., 
Washington,  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only) 
These  are  not  toll-free  numbers 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation's 


UMI 
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("PBGC's")  regulation  on  Valur3t!on  of 
Flan  Benefits  in  Smgie-Empluvnr  Plans 
(29  CFR  Fart  2B19)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
Lovered  under  title  FV  of  the  Employee 
Retiron;ent  Income  Security  Act  of  1974. 
as  amended  {"ERISA";  Under  f:RJSA 
section  4041  [c].  ail  plans  wishing  to 
terminate  m  a  distress  termination  must 
value  guaranteed  benefi'S  and  "IhthP' 
liabilities",  i.e.,  all  benefits  pr:  ri'i-d 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
fort.h  in  part  2619,  subpart  C  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  rt^quirtKi.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  pian  involuntarilv 
pursuant  to  ERISA  se<:tion  4042id),  it 
uses  the  subpart  C  formulas  to 
dotermine  the  amount  of  the  plan's 
underfunding. 

Appendix  B  in  part  2619  sets  forth  tti*^ 
interest  rates  ar.d  factors  that  are  to  l:>e 
used  in  the  formuias  contained  in  the 
regulation.  Because  these  rates  a,r.d 
faciors  are  intended  to  retle*..;  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  ne<,:es&ary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  m  u>e 
have  been  in  f>ff;.ict  since  April  1,  19'^:l 
This  amondment  adds  to  appendix  B  a 
new  set  of  interest  rates  and  factors  for 
valuing  ttenefits  in  plans  that  terminate 


on  or  after  August  1,  1993,  which  set 
reflects  a  decrease  of  V«  percent  in  the 
immediate  interest  rate  from  5  percent 
to  4V«  percent. 

Generally,  the  interest  rates  and 
{actors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
uid  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  pubUshes 
another  amendment  changinj?  them. 
Any  change  :n  thse  ni'.";  n:)r-;!,.dly  will 
t>e  published  .n  the  fetietal  Register  by 
the  15th  of  the  month  preceding  the 
effective  date  of  the  new  rates  or  as 
close  to  that  date  as  circumstances 
permit. 

The  PBG(>  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
puL.iC  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
twnefits  in  plans  that  will  terminate  on 
.rafter  August  1, 1993,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
f  rill  in  Executive  Order  12291,  because 
:  wil'  not  result  in  an  annual  effect  on 
tiie  ec  nomy  of  $100  miUion  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 


adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 


Lis'  of  SutiiH-  ;>:  in 


J  K  '\„:r1  2619 


Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 

as  follows: 

P  A  R  T  2  C '  9 - i_  AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a),  1302(bX3), 
1341, 1344,  and  1362(1988). 

2.  Rate  Set  105  of  appendix  B  is 
revised  and  Rate  Set  106  of  appendix  B 
is  added  to  read  as  follows.  The 
introductory  text  is  republished  for  the 
convenience  of  the  reader  and  remains 
unchanced. 

,'^, ;''pei:',i;s:  iJ  Ki  f'^n  »:t,;:-»     [f,t(-ri'«.t 
K  u  '  i;i*  ...  n  li  U  u  a  r;  I '  1  i  t '  <   ■   sj  hi  I  i  ,;  \  « >  u  f 
inin»MMd,U^  «i,d  betMrrt>d  AjimjiM'* 

L.  Uic  tatile  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities 
and  to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred 
annuities,  ki,  k},  k).  ni,  and  n^  are 
defined  in  §2619.45. 


Rale  set 


for  plans  witti  a  vaJu- 
atKxi  date 

after  '^"■'■« 


Imme- 
diate an- 
nuity rate 
(%) 


^i 


Deterred  ar)nut>es 


Hi  fh 


105 
106 


4-  1  -93 
8-1-93 


8-1-93 


5.00 
4.75 


1.0425 
1.0400 


1.0400 
1.0400 


1.0400 
1.0400 


7 
7 


8 
8 


Issued  in  Washington,  DC,  on  this  8th  day 

of  I'jiy,  1993. 

Martin  Slate, 

Executive Dtrptror  Ptrsion  Benpj:!  (rucrunty 
Corporation. 

[PR  Doc.  93-16825  Filed  7-i4-»3,  H  45  amj 

BIUJNO  COOC  TTOi-OI-M 


29  CFR  Part  2644 

Notic*  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest  Rate 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 


AcnoN;  Final  rule. 


SUMMARY :  This  is  an  amendment  to  the 
F  h  nsion  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
niteresi  rate  to  be  effec-tive  from  July  1, 
1993  to  September  30.  1993. 

EFFECTIVE  DATE:  July  1.  1953 

FOR  FURTHER  INFORMATION  CO»VTACT: 
Harold  J.  Ashner,  Assi&Jaii!  (,.,*inerai 
Counsel.  Offira  of  the  f^nierai  Counsel 


(22500),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street,  NW.. 
Washington,  DC  20006;  telephone  202- 
778-8850  (202-778-8859  forTTY  and 

■^D^  -^hr-KF  i-f  -  -  'Mfne  numbers. 

SUPPLEMLNTARY  tKfORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  Th.i!  i-v^ulation,  codified  at  29 
CFR  part  2644.  auals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
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payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability 
The  regulation  allows  plans  to  set  ratv-s 
subject  to  c^'^um  restncnons.  Where  =i 
plan  does  not  >et  the  interest  rate 
S  2644.3(b)  of  t.he  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  pnme  rate  on  short-term 
commertnal  loans  for  the  fifteenth  day 
(or  the  rwxt  business  day  if  the  fifteenth 
day  is  not  a  business  aay)  of  the  month 
preceding  the  beginning  of  the  quarter. 
as  reported  by  the  Board  cf  Goveniors 
of  the  Federal  Reserve  System  in 
Statistical  Rtilease  H  15  (Selected 
Interest  Rates'] 

Because  the  regulation  incorporates 
interest  rates  published  m  Statistical 
Release  H  15,  tiiat  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation   A,^ 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  6  percent,  which  will  be 
effective  from  luly  1,  1993,  through 
September  30.  1993  This  rata  represents 
no  change  from  the  rate  in  effecl  for  tiie 
second  quarter  of  1993,  This  rate  is 
based  on  the  pnme  rate  m  effect  on  Tune 
15. 1993 

The  appendix  to  29  CFR  part  2f>44 
does  not  pr«scnb«  interest  rates  unddr 
the  regulation:  the  rates  pre.scribed  m 
the  regulation  are  those  published  m 
Statistical  Release  H  15  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  Lhe 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "maicr  rule"  within 
the  meaning  of  Executive  Oder  12291, 
becau.s8  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  nor  create  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  or  geographic 
regions,  nor  have  significant  adverse 
effects  on  competition,  employment, 
investment,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  witn  toreign-based  enterprises 
in  domestic  or  export  markets 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply  See  5  U  S  C. 
601(2). 

list  of  Subjects  in  29  CfR  Part  2644 

Employee  benefit  plans,  Pensions 
In  consideration  ot  the  foregoing,  part 
2644  of  subchapter  F  of  Chapter  XXVI 
of  title  29.  Code  of  Federal  Regulations. 
is  amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  Of-  WITHDRAWAL 
U  ABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authority:  29  US  C  1302(b)(3)  and 
1399(c)(6). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  therein  a  new  entry  as  follows: 

Appendix  A  to  Part  2G44— Table  of 
Interest  Rates 


From 


To 


Date  oi 

Rate 

quDta- 

(P«f- 

t»ori 

cent) 

7/01/93 


9/30/93       6/1 5/93 


Issued  in  Washington,  E)C  on  this  8th  day 
of  July  1993. 
Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

IFR  Dor  93-16823  Filed  7-14-93,  8.45  am! 
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29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Foliowing  Mass  Withdrawal — 
Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  updates  the  table  of 
interest  rates  issued  by  the  Pension 
BeneHt  Guaranty  Corporation  (PBGC) 
for  actuarial  valuations  of 
multiemployer  pension  plans  following 
mass  withdrawal  The  rule  adds  to  the 
table  the  rate  series  for  August  1993 
EFFECTTVE  DATE:  August  1.  1993 
FOR  FURTHER  INFORMATION  CONTACT; 
Deborah  C  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street.  NW,.  Washington  DC  20OO6; 
202-778-8820  (202-778-1958  for  TTY 
and  TDD) 

SUPP1.EMENTARY  INFORMATK)N:  This  rule 
amends  the  PBGC's  regulation  on 


Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal  (29 
CFR  part  2676)  The  regulation 
prescribes  rules  for  valuing  benefits  and 
certain  assets  of  multiemployer  plans 
under  sections  4219(cHlKD)  and 
4281(b)  of  the  Employee  Retirement 
Income  Secun'y  .Act  of  1974  Section 
2676.15(cl  of  the  regulation  contains  a 
table  setting  fortii,  for  each  c;alendar 
month,  a  series  cf  interest  rates  to  be 
u.sed  in  any  valuation  performed  as  of 
a  valuation  date  within  that  calendar 
month.  On  or  about  the  fifteenth  of  each 
month,  the  PBGC  publishes  a  new  entry 
in  the  table  for  the  following  month, 
whether  or  not  the  rates  are  changing. 
This  amendment  adds  to  the  table  the 
rata  series  for  the  month  of  August  1993. 

The  PBGC  finds  that  notice  of  and 
public  comment  on  this  amendment 
would  be  impracticable  and  contrary  to 
the  public  interest,  and  that  tht^re  is 
good  cause  for  making  this  amendment 
effective  immediately  These  findings 
are  based  on  the  need  to  have  the 
interest  rates  in  this  amendment  reflect 
market  conditions  that  are  as  nearly 
current  as  possible  and  the  need  to  issue 
the  interest  rates  promptly  so  that  they 
are  available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.SC,  553  [o)  and  (d!  ) 
Because  no  general  notice  of  propoised 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U  S  C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "m.ajor  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  or  innovation, 
or  on  the  ability  of  United  States-based 
entorprises  to  complete  with  foreign- 
based  enterprises  iii  domestic  or  export 
markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H.of  chapter  XXVI 
of  title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.SC.  1302(b)(3j. 
1399(c)(1)(D).  and  1441(b)(1). 


DEPARTV 
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2   in  §  26^tj  15.  parngrnph  [l]  is 
liinanded  by  adding  to  ihe  end  of  the 


•.i:;i:.;  of  i;/.Hr>!,s;  rslt'S  !■',»'  .':.ew  entries  to        §2676  1S     )..t».ett. 
r-ead  as  fuiicws:  .... 

(c)  Interest  Rates. 


F<x  v»lu«tiofi  d«'<»  xruf- 
ring  r  *»  'T><x>^^ 


•n* 


tork 


li> 


AL'QUtt  1593  OSS      .0&37S      .C'S2S      .051?5      .05        .0475       .0475        .0475        .0475        .0475        .045        .045        .045        .045        .045 
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Issued  at  Washington,  DC.  on  this  8th  day 
of  July  1993. 

Martin  Slate, 

t  xecutive  Director,  Pension  Benefit  Guaranty 

Corporation. 

IFR  Doc.  93-16822  Filed  7-14-93;  8:45  am] 
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D-.^ARTMEMT  OF  TRAN'SPCRTA'ION 
C    =ist  G.  ti-d 
'  ;  CFR  Fart  1CM} 

'■^oeciai  Lccal  Regulations  for  Mar^r-e 
Events;  '-<arrpton  Bay  Cays  Festival, 
H.=  mpton  River,  Hampicn,  VA 


AGF.NCY: 


M  Guard,  DOT. 


action:  .Notice  of  implementation. 

r  .  MMAPY:  This  document  implements 
3  ]  CFR  100.508  for  the  Hampton  Day 
Days  Festival.  The  event  will  be  held  on 
uv-  Hampton  River.  The  special  local 
regiiiations  are  necessary  to  control 
vessel  traffic  in  the  immediate  vicinity 
of  this  event.  The  effect  will  be  to 
'■"Strict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. 
EFFECTIVE  DATE:  The  regulations  are 
effective  from  7  a.m.,  September  10, 
1993  until  7  p.m.,  September  12,  19'i ' 
rnP  RJRTViER  INFORMATION  CONTACT:  M' 
Stephen  L.  Phillips.  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District  •?.:,  i  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204  or  Commander,  Coast  Guard 
Croup  Harnpton  Roads  (804)  483-8557. 

f-JPPLEMEfTA.-Y  INFORiWTICN: 

L-Varting  Infurmaiiun 

The  di  nfttrs  ul  luis  noiit,b  a:a  QM2 
t  regory  C.  Garrison,  project  officer, 
Boatmg  Affairs  Branch,  Boating  Safety 
Division,  Fif^h  Coast  Guard  District,  and 
LCDR  C.A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

D'Scussion  of  Regulations 

Hampton  Bay  Days,  Ire.  submitted  an 
flpplicaiion  to  hold  the  Hampton  Bay 
Days  Festival  on  September  10, 11,  and 
"iL,  1993.  The  marine  portion  of  the 


festival  will  consist  of  a  parade  of  boats, 
water  ski  shows,  and  various  type  boat 
races.  There  will  a's  i  !>k  a  fireworks 
display  launched  'r  iii  \».iihin  the 
regulated  area.  The  regulations  in  33 
CFR  100.508  govern  the  activities  of  the 
Hampton  Bay  Days  Festival  held  on  the 
Hampton  River  in  and  around 
downtown  Hampton,  Virginia. 
Implementation  of  33  CFR  100.508  also 
implements  as  special  anchorage  areas 
the  spectator  anchorages  designated  in 
that  section  for  use  by  vessels  during  the 
event.  Vessels  less  than  20  meters  long 
may  anchor  in  these  areas  without 
displaying  the  anchor  lights  and  shapes 
required  by  Inland  Navigation  Rule  30 
(33  U.S.C.  2030(g)).  Since  these 
regulations  were  specifically  established 
to  enhance  the  safety  of  the  participants 
in  and  spectators  of  the  marine  portions 
of  the  Hampton  Bay  Days  Festival  the 
regulations  are  hereby  implemented. 

Dated.  June  23. 1993. 
W.T.  Uland, 

Fear  Admiral,  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

IFR  Doc.  93-16700  Filed  7-14-93;  8:45  am) 


33  CFR  Part  100 


Event.s   Barf'egai  Goy 


ia:s.c;Tom8 


A..CNC*:  Coast  Guard,  DOT. 

t. :  nON  .Notice  of  implementation. 

SwMMaRY;  This  document  implements 
33  CFR  100.502  for  the  Bamegat  Bay 
Classic,  an  annual  event  to  be  held  on 
August  21, 1993  in  Bamegat  Bay, 
between  Island  Beach  and  the  mainland. 
These  special  local  regulations  are 
needed  to  provide  for  the  safety  of  the 
participants  and  spectators  on  navigable 
waters  during  this  event.  The  effect  will 
be  to  restrict  general  navigation  in  the 
regulated  arr-p.. 

EFFECTIVE  DATE.  The  regulations  are 
effective  from  9:30  a.m.  to  5  p.m., 
August  21, 1993.  If  inclement  weather 
causes  the  event  to  be  postponed,  the 


regulations  will  be  effective  from  9:30 
a.m.  to  5  p.m.,  August  22. 1993. 
FOR  FURTHER  INFORMAL  ON  CONTACT: 
Stephen  L.  Phillij,^,  L^,.bf.  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204,  or  Commander,  Coast  Guard 
Group  Cape  May  ""^•'>^  «fl4-6981. 

SUPI>L£UENTAflY  INFCHMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch.  Boating  Safety 
EHvision,  Fifth  Coast  Guard  District,  and 
LCDR  C.  A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  i:.:f  Rt'>,ul.itii.ri!, 

The  Bamegat  Bay  Powerboard  Racing 
Association,  Toms  River,  New  Jersey, 
submitted  an  application  to  hold  the 
Bamegat  Bay  Classic  in  Bamegat  Bay 
between  Island  Beach  and  the  mainland. 
The  event  will  consist  of  approximately 
forty  to  fifty  powerboats,  ranging  from 
20  to  36  feet  in  length,  racing  on  a 
designated  course  within  the  regulated 
area.  Since  these  regulations  were 
specifically  established  to  enhance  the 
safety  of  the  participants  in  and 
spectators  of  the  Bamegat  Bay  Classic, 
the  regulations  are  hereby  implemented. 
VVaterbome  traffic  should  not  be 
severely  disputed  at  any  given  time, 
because  closure  of  the  Intracoastal 
Waterway  is  not  anticipated. 

Dated:  23  June  1993. 

W.  T.  L«Und, 

Pear  Admiral.  US  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

(FR  Doc.  93-16702  Filed  7-14-93;  8:45  am) 
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33  CF^  Pm  100 
(CGO  05-93-034] 

Special  L.jc?.i  Regulations    .;  Marine 
E  '    '-     '    "it  In  Venice  Boat  Parade, 

V.  ■'.-.'..    . 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation. 
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SUUUARY:  This  document  put  into  affw.t 
the  permanent  regulations,  33  CFR 
100.504  for  the  Night  in  Venice  Boat 
Parade,  an  annual  event  to  be  held  on 
July  17.  1993  in  Iha  Ship  Channa!  and 
on  the  Great  Egg  Waterway.  Ocaon  City. 
New  [ereey  These  speaal  lo<:al 
regulations  are  needed  to  provide  for  the 
safety  of  the  partidpanls  and  spe<laton! 
on  navigable  waters  dunng  this  event 
The  effect  will  be  to  restrict  general 
navigation  in  the  regulated  stm 

EFFECTlVt  DATE:  The  regulations  are 
effective  from  4  30  p.m.  to  1 145  p.m.. 
July  17,  1993. 

F0«  FURTHER  »1fOHUAVOH  COMTACT: 

Stephen  L  Phillips.  Quef.  Bijatinjj 
Affairs  Branch,  Fifth  Coast  Gua:J 
District,  431  Crawford  Strw«t. 
Portsmouth,  Virginia  23704-5[X:4  ,'d04) 
398—6204,  or  Commander,  Coast  Guard 
Group  Cape  May  (609)  884-6981. 

SUPPLEMENTARY  l»4fORMATK>N: 
DraAing  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Gamson  project  offictr 
Boating  Affairs  Branch,  Boatmg  Safwty 
Division,  Fifth  Coast  Guard  Dislrid.  and 
LCDR  C.A   Abel,  pro;ect  attorney,  Fifth 
Coast  Guard  District  Legal  Staft 

Discussion  of  Regulatioiu 

The  City  of  Ocean  City.  N^w  Itirvv. 
has  submitted  an  applicatian  to  h:jUi  the 
Night  in  Venice  Boat  Parade.  The  evcfsi! 
will  consist  of  approximately  125 
vessels  less  than  65  feet  in  length.  Th^ 
parade  will  start  at  Ship  Channel  Buoy 
(4  LLNR  1160),  cTJise  down  the  channel 
through  Great  Egg  Waterway  'o 
Daybeacon  28  (LLNR  3386.5;,  aid  return 
to  Gruat.  Egg  Waterway  Buoy  2  (LLNR 
33800).  Since  these  r«guiat:ons  wen 
speciHcally  eslabhshed  to  enhance  the 
safety  cf  the  partiapanis  m  hiiO 
spectators  of  the  N.ghl  in  VbiiiLf  B<jt;t 
Parade,  the  regulations  are  herboy 
implemented.  Commercial  traffi',  sijould 
not  be  severely  disn^pted  at  a.^y  given 
time,  since  commercial  vessels  will  be 
permitted  to  transit  the  regulated  a.-ea  a.s 
the  paraae  progresses. 

Dated,  lune  23   1993. 

W  T.  Lel^nd. 

l^earAdmiml  V  S  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District 

jFR  Doc  93-16706  Filed  7-14-93:  8;4S  aoij 
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33  CFR  Pan  100 

[CGO  05-93-040] 

Special  Local  Regulations  fof  Marine 
Events;  The  Start  of  the  Cock  island 
Race;  Norfolk  Hartxx.  Elizabeth  River, 
Norfolk  and  Portsmouth,  VA 

agency:  Coast  Guard.  DOT 
ACnON:  Notice  of  implementation. 

SUMMARY:  This  dfKument  implements 
33  CFR  100  501  fur  the  start  of  the  Cock 
Island  Rare  from  the  Portsmouth 
Seawall  area  of  the  Southern  Branch  of 
the  Eliza'^k"h  River,  Norfolk  Harbor, 
Norfolk  a:id  Port.smouth,  Virginia  on 
July  17,  1993  The  sailboats  will  race  to 
Hampton  Roads  and  return  These 
8i>eclal  local  regulations  axe  needed  to 
control  vessel  traffic  williin  the  area  due 
to  the  confined  nature  of  the  waterway 
and  the  expected  vessel  congestion 
during  the  starting  of  the  races  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  fur  the 
safety  of  participants  in  the  races 
EFFECTIVE  DATE;  The  regulations  are 
effective  from  8:30  a.m.  to  5  p  m    on 
July  17.  1993 

F0«  FURTHER  INFORMATION  CONTACT; 
Stophen  L.  Phiiiips.  Ciiief,  Boating 
Affairs  Branch,  i-ifih  Coast  Guard 
District,  431  Crawford  Stroet. 
Portsmouth.  Virginia  23705  (804j  398- 
6204,  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (804)  483-8568 

SUPPtEME^(T^RV  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Gamson,  project  officer, 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LCDR  C.A.  Abel,  project  altomey,  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

Ports  Events,  Inc.,  of  Portsmouth. 
Virginia,  submitted  an  application  to 
hold  the  Cock  Island  Race.  The  race  will 
consist  of  over  200  sailboats  ranging 
from  22  to  60  feet.  The  sailboats  will  be 
divided  into  several  classes  Each  class 
will  start  at  ten  minute  intervals  from 
the  Portsmouth  Seawall  area  of  the 
Southern  Branch  of  the  Elizabeth  Puver. 
Norfolk  Harbor,  Norfolk  and 
Portsmouth,  Virginia  on  luly  17,  1993, 
race  to  Hampton  Roads  and  retu.-n 
Because  this  is  the  t\  pe  of  event 
contemplated  t  v  these  regulations,  a:.d 
because  Lhe  safe'y  o:'  the  ;>artu:ip;ui»s 
would  be  enhanced  1  y  'tie 
implementation  of  the  special  local 
regulations  for  this  niguiated  area,  the 
regulations  in  33  CFR  100  5C1  are  being 
implefflenled  for  the  start  of  the  races. 


Dated.  June  28,  1993 
W.T.  Leiaod. 

Fear  Admiral,  US  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District. 

(FR  Dcx-..  93-1670fl  Filed  7-14-93:  8:45  ami 
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33  CFR  Part  100 

[CGO  06-93-041) 

Special  Local  Regulations  for  Marine 
Events;  Blackbeard  Pirate  Jamboree, 
Town  Point.  Elizabeth  River,  Norfolk 
and  Portsmouth.  VA 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  implementation 

SUMMARY:  Tins  document  implements 
33  CFR  100,501  for  the  Black"beard 
Pirate  Jamboree  to  \)e  held  on  ths 
Elizabeth  River  at  Towm  Point  Park, 
Norfolk  and  Portsmouth.  Virginia.  The 
regulations  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  ronf.ned  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrid  general  navigation  in 
the  area  for  the  safety  of  hfe  and 
property  on  the  novigr^ble  waters  during 
the  event. 

effective  DATE:  The  regulatior.s  a-'e 
effective  from  11  a.m  to  3  p.m.  and  8:30 
p.m.  to  10;30  p  m..  July  31,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Stephen  L.  Philhps.  Chief,  Boating 
Affdirs  Branch,  Boating  Safety  Duision. 
Fifth  Coast  Guard  Distrul,  4.^1  Crav.t':,.-J 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204,  c:  Commender,  Coast 
Guard  Group  Hampton  Roaiis  ;j<04l 
483-6567. 

SUPPLEMENTARY  WrORMATiON: 

Drafting  Information 

Tne  drafters  of  this  notice  are  QKi2 
Grf»go.'-y  C.  Garrison,  proiuci  officer. 
Boating  Affairs  Branch.  Boating  Safety 
Division,  Fifth  Coast  Guard  D. strict,  and 
LCDR  C  A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff, 

Discussion  of  Regulation 

Norfolk  Festevonts,  Ltd  submitted  an 
apjtucation  to  hold  tne  Blackbeard 
Pirate  Jamboree  on  the  Elizabeth  Rive: 
at  Town  Point  Park,  Norfolk  and 
Portsmouth,  Vu-ginia.  The  event  w,ll 
consist  of  a  parade  of  sail  followed  by 
an  orchestrated  water  drama  with 
cannon  fire  between  two  vessels.  Since 
many  spectator  vessels  are  expected  to 
be  in  the  area  to  watch  the  jamboree,  th.e 
regulations  in  33  CFR  100  501  are  beini? 
implemented  for  the  safety  of  life  and 
property.  The  waterway  will  not  be 
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closed  for  an  extended  period,  therefore 

rommerrial  traffic  should  not  be 
severtily  disrupted.  Li  addi'jon  lo 
regulating  the  area  for  the  safety  of  life 
nr;d  property,  this  document  authorizes 
the  Patro!  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  :n 
axordan.'.e  With  33  CFR  1 17.1007,  and 
aathurizes  spectators  to  andior  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  33  CFR  110  72aa 
establishes  the  spectator  anchorages  in 
33  CFR  100,501  Qs  spwcial  anchorage 
areas  under  Inland  .Navigation  Rule  30, 
33  U.S.C.  2030(gJ  33  CFR  117.1007 
closes  the  draw  of  the  Berkley  Bridge  to 
%'cissels  during  and  for  one  hoar  before 
and  after  the  effective  period  under  33 
CFR  100.501,  exr>!pt  liiat  the  Coast 
Guard  Patrol  Comniiander  may  order 
that  the  dravv  he  oper.e-d  for  commercial 
vessels. 

Dated:  June  28, 1993. 
W  T,  Lfiland, 

FforAdimral.  L  S  Cixist  Guard,  Commander, 

■"  ffh  Coast  Guard  District 

i!  S  Dot   93-16709  Fiied  7-14-9.1,  fl  4S  arr.' 

BILUNG  coot  4910-14-M 


33  CFR  Part  100 
[CGD  07-S2-O0a) 


Special  Local  Regulations;  SI.  Johns 
River,  Intracoastal  Waterway — Pablo 
Creek,  FL 

agency:  Coast  Guard,  DOT 
ACTKDN:  Final  rule 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  llie  Greater 
Jacksonville  Kingfish  Tournament. 
Approximately  1,000  fishing  vessels  and 
pleasure  craft,  varying  in  size  from  15 
feet  to  60  feet,  are  expected  to 
participate  in  the  tournament.  The  event 
will  be  held  on  thie  St  Johns  River  and 
on  Pablo  Creek,  Flonda,  annually,  the 
second  or  third  week  in  July,  on 
Thursday,  Friday  and  Saturday,  hi  the 
past,  the  Coast  Guard  established 
temporary  special  local  regulations  to 
protect  the  safety  of  life  on  the  navigable 
waters  during  the  effective  times. 
However,  due  to  the  siz^  and  nature  of 
the  event,  the  Coast  Guard  now  feels 
that  a  permanent  description  of  the 
event  and  establishment  of  pennanent 
regulations  in  the  Code  of  F'ederal 
Regulations  (CFR)  would  better  serve 
Lie  boating  public  by  creating  a 
permanent  reference.  The.se  regulations 
are  needed  tc  provide  for  the  safely  of 
hfe  on  navigable  waters  during  the 
event. 

EFFECTtVE  DATE:  These  rt-gul;.  Uom  are 
effective  August  16.  1993. 


POR  FURTHER  INFC3MATK)S  CONTACT; 

I  fDR  T  E.  Tunstall,  Group  Commander, 
C-4jast  Guard  Group  Mavport,  Florida,  at 
(904)247-7301. 

SUPPLEMENTARY  iHFORUATtOH:  On  March 
2,  19t<2,  ;,lie  (l^,3si  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations 
(57  FR  7348).  Interested  persons  were 
requested  to  submit  comments,  and  no 
comments  were  re<';eived. 

Drafting  Information 

The  drafters  of  these  regulations  are 
QMl  Kuykandall.  Marine  Event  Petty 
OfBcer.  Coast  Guard  Group  Mayport. 
and  LT  Jacqueline  M.  Losego,  Pro)ect 
Attorney,  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Comments 

No  comments  were  received.  The 
final  rule  is  unchanged  firom  the 
proposed  rule,  except  that  the  CFR 
section  number  originally  assigned  to 
the  NPRM  was  incorrect  and  has  been 
changed  from  §100.35-07008,  in  the 
NPR.M  to  §  100  710.  in  this  final  rule. 

tcQiiomic  Assessment  and  Certification 

This  final  niie  i.s  toR.sidered  lo  be 
non-major  under  Executive  Order  12291 
on  Federal  Rt?guiat;on  and 
nonsignificant  under  Departmer.t  of 
Transportation  regulatory  policies  afjd 
procedures  (44  r'R  1 1034.  February  26, 
I'^CQ),  The  «~.onomic  impart  of  this  final 
rule  IS  so  minimal  that  a  full  regulatory 
p'.  atuation  is  unnecessary  This  event  is 
not  expected  to  effed  commercial 
activities  on  the  St   fohris  Rjver  ,,.sr  F'ablo 
Creek. 

Since  the  imoact  of  iliis  fmai  rule  is 
minimal,  the  Coat  Guard  certifies  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities 

Fnvironmenlal  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
consistent  with  Section  2,,B  2.08  of 
Comm.andant  Lnstructio,;  N't'6475.lB, 
and  this  tlna!  rule  has  t>tH.,:.i  determined 
to  Ire  r^'egoncalJy  excluded. 
.Sivecifitaiiy,  the  Coast  Guard  has 
f  onsulted  with  the  U.S.  Fish  and 
VVjidlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  ieoiJardize  the  continued  existence 
of  protected  spvedes. 

Federalism 

This  ai  tion  h:iS  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 


this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 

preparation  of  e  Ff^^C'^'ili';"  A-MRssment. 

l.jst  nfSubiPrtf  m  13  (IR  I'«ri  nx) 

Marine  saiety.  Navigation  iwaterj. 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1,  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233. 49  CFR  1.46  and 

33  CFR  100.35. 

2.  Section  110.710  is  added  to  read  as 
follows: 

Kirvgftftj-)  Toi«narn«4i( 

(a)  Regulated  area.  A  regulated  area  is 
estabUshed  for  the  waters  of  the  St. 
Johns  River  lying  between  an  eastern 
boundary  formed  by  St.  Johns  River 
Lighted  Buoy  7  (LLNR  6665)  position 
30-23-56  N,  081-23-04  W.  and  Lighted 
Buoy  8  (LLNR  6670)  position  30-24-03 
N,  081-23-(  1  '\    1    i  a  western 
boundary  foniiej  by  Mile  Point  Lighted 
Buoy  24  (LLNR  6805)  position  30-22-58 
N,  081-27-21  W,  and  Pablo  Creek 
Daybeacon  2  (LLNR  32605)  position  30- 
22-52  N,  081-27-21  W,  with  the 
non^it-rri  ar.d  southern  boundaries 
forrnea  by  Cxe  banks  of  the  St.  Johns 
River.  Then,  from  the  western  boundary 
on  the  St.  Johns  River,  the  regulated  area 
continues  south  on  the  waters  of  Pablo 
Creek  to  the  Atlantic  Beach  Bridge. 
Jacksonville,  Florida. 

(b)  Special  local  regulations.  A  No 
Wake  Zone  is  estabUshed  on  the  waters 
of  the  St.  Johns  F  w^:  'ving  between  the 
eastern  boundary  iurned  by  St.  Johns 
River  Lighted  Buoy  7  and  Lighted  Buoy 
8.  and  the  western  boundary  formed  by 
Mile  Point  Lighted  Buoy  24  and  Pablo 
Creek  Daybeacon  2,  with  the  northern 
and  southern  boundaries  formed  by  the 
banks  of  the  St.  Johns  River.  A 
Minimum  Wake  Zone  is  estabUshed 
from  the  boundary  formed  by  mile  Point 
Lighted  Buoy  24  and  Pablo  Creek 
E>aybeacon  2,  south  on  Pablo  Creek  to 
the  Atlantic  Boulevard  Bridge. 

(c)  Effective  date.  The  Commander. 
Seventh  Coast  Guard  District,  will 
pubUsh  a  notice  in  the  Federal  Register 
and  in  the  Seventh  Coast  Guard  District 
Local  Notices  to  Mariners  that 
announces  times  and  dates  that  this 
section  will  go  into  effect. 
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Dated:  fime  22. 1993. 
WiUiMM  P.  LMJiy. 

BearAdmtml.  V  S  Coast  Guard.  Cmnmandpi 

Seventh  Coast  Guard  District 

(FR  Doc.  93-16710  Filed  7-U-9  t   %  45  irM 
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33  CFR  Part  117 

[CGO01 -43-036]  ' 

Drawbridge  Operation  Regulations; 
Apponagansett  River,  MA 

ACaCY:  Coast  Guard.  DOT 

ACnOH:  Notice  of  temporary  deviation 

from  regulations 

SUMMARY;  The  Coast  Guard  is  providing 
notice  that  the  town  of  Dartmouth. 
Massachusetts,  has  been  graiited 
permission  to  temporaniy  deviate  for 
sixty  (60)  days  from  the  re^^uiations 
governing  the  Padanaram  Bridge  over 
the  Apponagansett  River  at  mile  1  0  ir, 
Dartmouth,  Massachusetts  The 
deviation  permits  scheduled  opi^nings 
on  the  hour  from  July  1,  1993  thirouiih 
August  29,  1993,  rather  than  on  the  hour 
and  the  half  hour  This  temporsrv 
deviation  is  being  implemented  to 
evaluate  the  effects  of  changes  re^iueslod 
by  the  town  of  Dartmouth, 
Massachusetts,  on  vehicular  traffic  and 
marine  traffic 

DATES:  The  deviation  is  effet:tive  for  6u 
days  from  July  1,  1993  through  August 
29,  1993.  Comments  on  the  deviation 
must  be  received  on  or  before  October 
29.  1993. 

ADDRESSES:  Comments  may  be  ma,l«-d  ti 
Commander  (obr).  First  Coast  Guard 
District,  room  628  at  the  John  Fiistwr 
Williams  Building,  408  AtlaiiUc 
Avenue,  Boston.  Massachusetts  Tbm 
comments  and  oLher  matonals 
referenced  in  this  notice  wili  tw 
available  for  insp«:tion  and  copying  at 
the  above  address.  Norma!  ofHce  hours 
are  between  7  am  aiid  3  30  p.m.. 
Monday  through  Fnday,  exctpt  federal 
holidays  Comments  may  also  be  hand- 
delivered  to  the  above  addre-is 
FOfl  FURTHER  INFORMATION  CONTACT; 
William  C.  Hemmg.  Bridge 
Administrator,  First  Qiast  Guard 
D. strict.  (212)  668-71 '0 

SUPPCEMENTARY  INFOHMATIO*^: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  perstms  to  participate  In  this 
evaluation  of  possibJe  changes  to  the 
regulations  governing  the  Psdaniram 
Bridge  over  tiie  Apponagansett  River  by 
submitting  written  data,  or  arxuments 
for  or  against  this  deviation.  Per>i<-)ns 
submitting  comments  sliouki  include 


their  name,  address,  identify  this 
njlemakmg  (CGD-01--93-036)  and  give 
the  rf*ason  for  each  comment.  Persons 
wanting  a;,  knowledgoment  of  receiprt  of 
comments  sihould  enclose  a  stamped 
splf-adarwssed  post  card  or  envelope 
The  Coast  Guard  will  consider  ail 
{  immonts  rtjcaived  during  tiie  comment 
pwnod  and  determine  whether  to  revise 
or  ehmmate  the  60  day  deviation.  If  it 
appears  appropriate  to  the  propose  a 
permanent  chnnii*>  'o  the  regulations, 
the  Coast  Guard  t.dns  to  publish  a 
notice  of  proposed  raleniaking  which 
wili  again  rof^uest  comments  during  an 
additiondl  comment  penod  announced 
by  •  later  notice  m  the  Federal  Register 
Parsons  may  submit  comments  by 
writing  to  the  Commander  (obr),  First 
Coast  Guard  District  ksted  under 
"ADDRESSES". 

BaclkgrDund  and  Purpose 

T'iie  Padan:irarr;  •Vl",i«^^  ovt»r  the 
.■\pponagr,i:s«f  H.vtjf  t'Mween 
UartmouTi  an:!  Sci.'.'i  riartmouth  has  a 
vMrticai  citiaran'.e  uf  9'  above  mean  high 
water  !MHWj  and  12' above  low  water 
iMLU  J. 

The  Town  of  Dartmouth  has  requested 
'.1  .  .^'.any^e  from  the  present  operating 
^H^ulatl0ll8  in  33  CIK  117  587  which 
aiiow  the  Padanaram  Bridge  to  open  on 
the  hour  and  half  hour  The  town 
sciwimen  feel  that  the  vehicular  traffic 
resultmc  iron  the  bndge  opening  every 
10  minutes,  is  c-ausmg  village 
I  ommence  to  suffer  The  selectmen  also 
consider  the  30  minute  o;>ening 
s(.heduie  a  sertous  risk  to  public  safety 
be<:ause  emergency  vehicles  c^n  not 
travel  to  and  from  South  Dartmouth 
during  the  traffic  delays  coated  when 
the  bridtje  opens  every  half  hour  The 
town  of  Dartmouth  requested  that  the 
bridge  be  required  to  open  only  on  the 
hour  for  a  test  period  of  60  days  to 
evaluate  the  effects  on  vehicular  and 
marine  traffic.  The  temporary  deviation 
will  retain  the  provisions  of  paragraph 
(a)(1)  for  the  bridge  to  open  on  Signal  as 
soon  as  possible  for  vessels  of  the 
United  States,  state  and  local  vessels 
used  for  public  safety  and  vessels  in 
distress. 

Notice 

Notice  is  hearby  given  that: 

(1)  The  Coest  Guard  has  granted  the 
ToMm  of  Dartmouth,  Massachusetts  a 
temporary  deviation  from  the  operating 
requirements  listed  at  33  CFR  117  587 
paragraph  (b)(1)  governing  the 
Padanaram  Bridge  over  the 
Apponagansett  River. 

(2)  This  deviation  from  norma! 
operating  regulations  is  authorized  in 
accordance  with  the  provisions  of  33 
CFR  117.43  for  the  purpose  of 


evaluating  possible  changes  to  the 
permanent  regulations.  Under  this 
temporary  deviation,  the  Padanaram 
Bridge  cperatod  by  the  Town  of 
Dartmouth  shall  open  on  signal  from 
July  1,  1993  through  August  29,  1993 
from  5  a.m.  to  9  p.m  daily,  only  on  the 
hour, 

(3)  The  period  of  deviation  is  effective 
July  1,  1993  to  August  29,  1993. 

Dated  June  22.  19Q3 
Kent  H.  Williaim. 

Hear  Admiral,  US.  Coast  Guard,  Commander, 
First  Coast  Guard  Dutrkt 

IFR  Doc.  93-18'03  Filed  7-14-93,  8,43  am] 
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33  CFR  Part  165 

[CG07  82-41] 
RIN2115-AE42 

Regulated  Navigation  Area:  Kings  Bay, 
GA 

AGENCY:  Coast  Guard,  DOT. 
ACnON;  Final  rule 

SUMMARY:  The  Coast  Guard  is 
establishing  a  restricted  navigntion  area 
to  minimize  ttie  effect  of  passing 
vessels,  wakes  on  U  ,S,  Navy  ships 
moored  at  the  King's  Bay  Naval 
Submarine  Base  Magnetic  Silencing 
Facility.  Floating  Dry  Dixit  and  Tender 
Refit  Moors,  .^t  the  U..S  Navy's  request, 
the  Coast  Guard  established  a  regu idled 
navigation  area  in  1984  to  minimize  the 
efforts  of  wakes  on  the  drvdock  .\RDM 
1  OAKJUIXiE  Since  then' the 
construction  of  the  Magnetic  Silencing 
Facility  and  the  related  activities 
9ssof;iated  with  it  have  incr».iased  the 
size  of  the  regulated  navigation  area 
which  is  necessary  to  protect  workers 
The  r:le  extends  by  approximately  700 
yards  the  southern  boundary  of  the  bare 
steerageway  regulated  n.ivigation  nre.T  in 
the  vicinity  of  the  entmn  ■«  to  King's 
Bay,  Georgia 

EFFECTIVE  DATE:  August  16,  1Q93. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  E.  Gray.  Seventh  Coast 
Guard  District,  Aids  to  Navig-'^'ton 
Branch,  (305)  536-5621, 
SUPPLEMENTARY  INFORMATION;  On  July 
16,  1992,  the  Coast  Guard  pubii^hed  a 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  'his  ri*gulat:or  (,"7 
FR  31472).  Interested  persons  were 
requested  to  submit  comments,  and  no 
comments  were  received. 

Drafting  Informatiun 

Tlie  drafters  of  this  regulation  are 
Lieutenant  E  Gray,  project  Officer. 
Seventh  Coast  Guard  District,  Aids  to 
Navigation  Branch,  and  Lieutenant 
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J  Lcsfgo,  project  aUariiey,  Sevenlh 
Coast  Guard  District  Legal  Offir^ 

Discussion  of  Comnser.ts 

No  comments  were  received  regarding 
this  regulation. 

Economic  As^ns^tnt'nt  ^r--d  ( -crtifH^^tKjn      ^s  fnl'ovvs 

This  regulation  is  consiaervc  to  tjt- 
non-major  under  Executive  order  1229 1 
on  Federal  Regulation  and 
nonsignificant  under  D-  rorrr.diit  of 
Transportation  r»v*.;'o!   n  policies  and 
procedures  (44  i  r:  :  lu  4  fubruary  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  extension  of  the  existing  bare- 
steerageway  zone  by  an  additional  700 
yards,  as  proposed  by  this  regulation, 
will  have  little  economic  impact  other 
than  lengthening  vessel  transit  time 
through  the  area  by  a  short  period. 

Since  the  impact  of  this  final  rule  is 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

("nllertion  of  Informition 

This  find!  ri;  ;'  f ;  ■  [m:\$  rv^  collection 
of  infonr.auon  rnqi-.Tcii-Mnts  under  the 
■  !■)^^wo.^i^  Rpduction  Act  (44  U.S.C. 

Federalism 

This  ac::  )n  .has  otH^n  aiidlyze'j  i;j 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  mle  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


1.  The  {iijlhontv  cKd'.-ii:  f  jr  part  165 
continues  to  read  as  f  j Tows 

Authfjiitv  33  U.S.C  1225  and  1231;  50 
U.SC  l:<l,  49CFRl.46and33CFRl.05- 
1(g).  6.04-1. 6.04-6,  and  160.5. 

2.  Section  165.730  is  revised  to  read 


%"'->:>  ?"3C     Kmg  i  Bay   G^orji* -R»^.j'iit»i«; 

Vesstjis  transiting  in  the  water 
bounded  by  the  line  connecting  the 
following  points  must  travel  no  faster 
than  needed  for  steerage  way: 

Latitude  Lon/ftitude 

30''48'00  0"N  08r29'24.0'' W 

30»46'19.5"  N  Odl'29'17.0"  W 

M'^nsv  N  wvaffiii"  w 

and  CbMio*  to  the  point  of  bagiiming 

D«fBd:  lulvO  1993. 

\\'.ii:«n'  P    I..fah*  , 

Rear  Admiral,  US  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

IFR  Doc.  93-16712  Filed  7-14-93;  8;45  amj 


Environmental  As&essir.jint 

The  Coast  Guard  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that  under 
section  2.b.2.l.  of  Commandant 
Instruction  M16475.1B.  this  rulemaking 
is  categorically  excluded  from  further 
environmental  documentation  as  an 
administrative  action  under  the  Coast 
Guard's  statutory  authority  to  establish 
and  regulate  Restricted  Navigational 
Areas.  Tiiis  action  clearly  has  r.i 
environmental  impact.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket. 

Li.st  of  Subjects  in  13  CFR  Par!  165 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures,  Vessels. 

\Vaterways. 

f  ir.ai  Regulations 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  revised  as  follows: 


DEPARTMENT  OF  CfEFfcNSE 

CEPAPTMENf'  OF  VETERAMS 
AFFAIRS 

38  CFR  Pan  21 

Veteran*  Education;  DiReri<oHnr»en« 
From  the  Post-Vietnam  Era  Vt^tersps' 
Educational  Assislanc*  Pragre^ 
Foilcwing  Election  To  Rtcelve  Gih©f 
Benefits 

AGEfKv:  Department  of  Defense  and 
lAjpartment  of  Veterans  Affairs. 
ACTION:  Final  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  requires 
VA  (Department  of  Veterans  Affairs)  to 
make  payments  to  certain  military 
officers  and  former  officers  who  were 
commissioned  in  1977  and  1978.  The 
law  provides  that  if  any  of  these  officers 
or  former  officers  participated  in  VEAP 
(Post-Vietnam  Era  Veterans'  Educational 
Assistance  Program),  they  must 
disenroll  from  that  program  before 
receiving  those  benefits.  The  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  provides  additional  ways  in 
which  an  individual  may  become 
eligible  for  the  Montgomery  GI  Bill- 
Active  Duty.  One  of  these  permits 
certain  involuntarily  separated  veterans 
who  ordinarily  would  be  eligible  for 
benefits  under  the  Post-Vietnam  Era 
Veterans'  Educational  Assistance 
Program  (VEAP)  to  elect  to  receive 
benefits  under  the  Montgomery  CI 


Bill — Active  Duty  instead.  These 
regulations  will  acquaint  the  public 
with  •:  p  V,  sy  in  which  VA  will 
fldn       %t '  these  provisions  of  law. 
HFPtCTTvi  :,An.  The  amendment  to 
S  21.5058.  like  the  provision  of  law  it 
implements,  is  retroactively  efTectiva  on 
November  5. 1990.  The  amendment  to 
8  21.5064.  like  the  provision  of  law  it 
implements,  is  retroactively  effective  on 
August  15. 1990. 

FOfl  ^^iRTHEG  iwr-^RMATIOH  CONTACT: 
June  >^.  i»L:.-L!:.,i  ,^25).  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  (202)  233-2092. 
SUP-'^*.  Euitvahv  iMFOHMA  "■»(;■%:  On  pages 
4145  1  aiiii  414  jt  ui  Uie  Iw'stTs!  Reci«;t(>r 
of  September  10.  1992.  t;.' 
published  a  Notice  of  Intent  to  amend 
38  CFR  part  21  in  order  to  implement 
provisions  of  Public  Law  101-366,  and 
Public  Law  101-510  which  deal  with 
people  with  potential  eligibiUty  for 
VEAP  who  elect  to  receive  either'the 
officer  adjustment  benefit  or  the 
Montgomery  GI  Bill— Active  Duty. 
Interested  people  were  given  33  days  to 
submit  comments,  suggestions  or 
objections.  VA  and  the  Department  of 
Defense  received  no  comments, 
suggestions  or  objections.  Accordingly, 
the  departments  are  making  the 
proposed  amended  regulations  final. 

Section  207  of  the  Department  of 
Veterans  Affairs  Nurse  Pay  Act  of  1990 
(Pub.  L.  101-366)  provides  that  VA 
make  a  benefit  payment  to  certain 
officers  and  former  officers  who  elect  by 
Januaiy  1,  1992,  to  receive  payments. 
This  officer  adjustment  benefit  is  to  be 
the  equivalent  of  what  they  would  have 
received  under  the  Vietnam  Era  GI  Bill 
had  they  been  eligible  for  benefits  under 
that  program  minus  what  they  received 
under  VEAP.  The  law  provides  that 
VEAP  participants  must  disenroll  from 
VEAP  in  order  to  get  this  benefit. 

Section  561  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(Pub.  L  101-510)  contains  provisions 
that  will  enable  additional  individuals 
to  become  eligible  for  the  Montgomery 
GI  Bill— Active  Duty.  Under  these 
provisions  some  involuntarily 
discharged  veterans  may  elect  to  receive 
benefits  under  the  Montgomery  GI 
Bill— Active  Duty  rather  than  VEAP. 
Such  an  election  is  irrevocable.  Even  if 
a  veteran  should  subsequently  return  to 
active  duty,  he  or  she  could  not  reenroU 
in  VEAP.  The  amendments  to  these 
regulations  are  designed  to  implement 
these  sections  of  these  acts. 
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Although  these  amended  regulations 
gwnerailv  foliow  the  statutes  which  they 
a:e  dasianed  lo  implement,  the  statutes 
do  give  liie  implementing  departments 
some  fretidom  in  some  p'acws.  The 
factors  cons' -in red  :n  de'-irni  ningthe 
policies  contamtHJ  m  the  sii^ended 
reguid'wijns  were  discussed  in  the 
Federal  Register  of  September  10.  1992. 

The  D^carrTi-int  of  Veterans  Affairs 
and  the  Department  of  Defense  have 
determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  ihat  te'm  is  defined  by  E.O.  12291. 
entitled  Federal  Regulation.  The 
reguidt  (IS  V,  ,   r.  jt  have  $100  million 
arin;-a.  efft-  :  o    ;i;e  economy,  and  will 
not  cause  a  maior  increase  in  costs  or 
prices  for  anv  ore  Thpv  will  have  no 
significan!  ad  .ys»j  e.'fects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

■   The  Secrt'tarr  of  Vet-jrans  Affairs  and 
the  Secretan.'  of  Defense  have  certified 
that  these  amended  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantia!  number  of  small  entities  as 
they  are  defined  m  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  'to  5  U  S,C.  60.S(b),  the 
amended  regulations,  therefore,  are 
exempt  from  the  initial  and  final 
regulatorv  flexibility  a-nalyses 
requirements  of  sedions  603  and  604. 

This  certif.tation  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
Will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  sn-.a!l  private  and  nonprofit 
organizations  ai;d  small  governmental 
jurisdictions. 

VA  and  D^^partment  of  Defense  find 
that  good  cause  exists  for  making  the 
amendmbnt  to  §  21.5058  dealing  with 
those  wno  are  involuntarily  separated, 
like  the  provision  of  law  it  implements. 
rsL'oactively  effective  on  November  5, 
1990  VA  and  Department  of  Defense 
find  ti;dt  j^ood  cause  exists  for  making 
the  amendment  to  §  21.5058  as  well  as 
all  other  regulations  dealing  with  the 
officer  adjustment  benefit,  like  the 
provision  of  law  it  implements. 
retroactively  effective  on  August  15, 
1990.  These  regulations  are  intended  to 
achieve  a  benefit  for  individuals.  The 
maxirr:Uim  benefits  intended  in  the 
legislation  w  ii  be  achieved  through 
prompt  imt  ,eT,e.';'a'K-n.  Hence,  a 
delayed  effet.nve  ujte  would  be  contrary 
to  statutor,  desi*;.'i,  would  complicate 
administration  of  the  provision  of  law, 
and  might  result  m  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it. 


The  Catalog  of  Federal  Doniestn 
Assistance  number  of  the  prcgra.-n 
affected  by  this  proposal  is  64.120. 

List  of  Subject*  in  38  CFR  Part  21 

Civil  rights.  Claims,  Lducation,  Graj;t 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Arnroved:  May  5, 1993. 

\rns^  Sr-own, 

Secret'jry  of  Vetemns  Affairs. 

Approved.  June  16, 1993. 
Nkoloi  Timenes,  |r.. 
Principal  Director  (Military  Manpower  *■ 
Personnel  Policy).  Department  of  Defense. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21,  subpart  G  is 
amended  as  set  forth  below. 

PART  21 -VOCATIONAL 
REHABiLnATSON  AND  EDJCATION 

Subpart  G — Post-Vietnam  E,'8 
Vetergns"  Educational  Assistance 

U.ider  38  U.S.C.  Cn^pter  32 

1.  The  authority  citation  for  part  21. 
subpart  G  continues  to  read  as  follows: 

AuOiority:  38  U.S.C.  501(a) 

2.  In  S  21.5058,  paragraph  (b)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

f  21 .5058    Retumption  of  participation. 
■  •         •  *         • 

(b)  A  person  who  has  disenroiled  m 
order  to  receive  educational  assistance 
allowance  under  38  U.S.C,  chapter  34 
may  not  disenroiled  if  he  or  she  has 
negotiated  a  check  under  that  chapter 
for  pursuit  of  a  program  of  education  A 
person  who  has  disenroiled  in  order  to 
receive  an  officer  adjustment  benefit 
payable  under  §21.4703  of  this  part  may 
not  reenroU  if  he  or  she  has  negotiated 
a  check  representing  benefits  payable 
under  that  section.  A  person  who  has 
disemroUed  in  order  to  receive 
educational  assistance  under  the 
Montgomery  GI  Bill— Active  Duty,  as 
provided  in  §  21.7045(b),  may  not 
reenroll.  Any  other  person  who  has 
disenroiled  may  reenroll,  but  wiil  have 
to  qualify  again  for  minimum 
participation  as  described  in 
§  21.5052(a). 

(Authority:  38  U.S.C.  3008A.  3202(1).  3222. 
Pub.  L.  101-366.  sec.  207;  Pub.  L.  9ft-223. 
Pub.  L  101-510)  (Aug.  5, 1990)  (Nov.  5. 
1990) 

3.  In  §21.5064.  paragraphs  Ml)  and 
(b)(2)(i)  and  the  authority  citation  for 
paragraph  (b)(2)  are  revised  and  an 
authority  citation  is  added  fur  paragraph 
(b)(1)  to  read  as  follows: 


1 21 .5064    R«fund  upon  di*«nroitmant 
•         •         •         •         • 

(bi*   •   * 

il)  If  a  individual  voluntarily 
disonrolis  hum  the  program  l-^efore 
discharge  or  relaa.se  from,  active  duty, 
the  time  limit  for  providing  the 
servicopx^rscn  w,*h  a  refund  will  be 
determined  as  follows. 

(i)  If  a  serviceperson  decides  to 
disenroll  in  order  to  receive  an  officer 
adjustment  benefit  payable  under 
§214703,  VA  will  refund  the  unused 
contributions  not  later  than  BO  days 
after  receiving  the  serviceperson's  valid 
election  for  the  benefit. 

(il)  In  other  cases  VA  will  refund  the 
money  on — 

(A)  The  date  of  the  participant's 
discharge  or  release  from  active  duty;  or 

IB)  VVnhm  60  days  of  the  receipt  of 
noiice  by  VA  of  the  individual's 
dis(  harge  or  disenrollment;  or 

;C)  .\ny  earlier  date  in  an  instance  of 
hardship  or  for  other  good  reasons. 

(Authority:  38  U.S.C.  3223,  3232,  Pub.  L. 
101-366,  86C.  207)  (Aug.  15,  1990) 

(2)*    *    * 

(i)  If  a  veteran  disenroUs  by  electing 
to  receive  an  officer  adjustment  benefit 
payable  under  §  21,4703  rather  th.3n_ 
receiving  educational  assistance  under 
38  use,  chapter  32.  V.A  shall  refund 
his  or  her  contributions  not  later  than  60 
days  after  receiving  a  valid  election  for 
the  officer  adjustment  benefit, 
•        •        •        •        • 
(Authority  38  U  SC.  3202.  3223,  3232.  Pub. 
L,  101-366.  sec.  207) 
«  •  •  *  • 

iFR  Doc  93-167:8  Filed  7-14-93;  8;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA-6-1-5632;  FRL^i675-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Louisiana;  Revision  to  th«  State 
Implementation  Plan;  Correcting  Sulfur 
Dioxide  Enforceability  Deficiencies 

agency:  Environmental  Protrt.tion 

Agency  (EPA), 

ACTION:  Final  rulemaking. 

SUMMARY:  This  action  approves  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  Louisiana  Administrative 
Code  (LAC),  Title  33,  Part  III,  Chapter 
15,  entitled  Emission  Standards  for 
Sulfur  Dioxide.  These  revisions  correct 
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enforceability  defidsndes  and 

sirengthen  the  provisions  of  Chapter  15 
EFFECTIVE  DATE:  This  action  'Ail!  bw.uiriti 
effective  on  September  13,  1993  unless 
notice  is  received  by  August  16  1993 
tliat  someone  wishes  to  sdbmit  advorsa 
or  critical  comments.  Lf  iri6  efft^jtive 


o?''e:;: 


idtiijus.  I4j  continuous 


ra  nfii 


date  is  del.ivhd.  tirr.elv  notice  w;:i  b*:* 
published  .;.  ;;;.  Fedpral  Register 
ADDRESSES:  Wn"-::  ;  :=:T:rn«r:!s  ;.n  this 
action  should  b«  uddr'  -sf  ;J  :j  Mr 
Thomas H.  Diggs,  Chiif  Flfar    i  , 
Sactimi.  at  the  EPA  RewiOiiaS  Off -e 
listed  below.  Copies  of  the  dcKumwnt, 
relevant  to  this  action  are  a^auai/ie  s  r 
public  inspection  dur.:  <  ;  ur:i  ai 
business  hours  at  the  u  I'wtig 
locations.  The  interestec  persons 
wanting  to  examine  th^si^  d:  {•::r"r,t- 
should  make  an  appoir':-;  .r-  wh 
appropriate  off'f.e  s'  J- -.-s*  'wt-Ti'v 
hours  before  thti  visi':-:,:  r^av 

U.S.  Environmental  ProitK,tiO!: 
Agency,  Region  6.  A^:  Froi-rarris  B; 
{6T-AP).  1445  Ro^^   *    .  ,-r    s      .    '   ;  , 
Dallas,  Texas  7" :    2  .  ~  •  ' 

Mr.  Jerry  Kor.z -^e^  ,.-i.\K-443j.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington.  DC  20460. 

Louisiana  Department  of 
Environmental  Quality.  Air  Quality 
Division.  7290  Bluebonnet,  Baton 
Rouge,  Louisiana  70884. 

FOR  FURTHER  INFORMA-^DW  COHTACT:  Mr. 
M-^ik  Sa:i  =  fr.  r;a;-ii;-;g  Soctmn  i6T-AP). 
Ar  Programs  Branch.  U.S.  EPA  Region 
p.  1  dj-  i.''>,5  Avenue,  Dallas,  Texas 
7-y:2- -V  M. phone  (214)655-7258. 
SUFPt£»«ENTAPv  INFORMATION:  A  nation- 
wide effort  is  being  unde.n&ken  to  have 
sulfur  dioxide  (SO2)  enforceability 
deficiencies  identified  and  corrected  in 
SIPs  before  operating  permit  programs 
Ire  :ome  effective.  Because  the  operating 
permi*  programs  wiil  initially  codify 
underlying  SIP  requirements,  if  is 
important  that  the  unde.-i  vr,,  SI!  iS 
enforceable  so  that  permits  t'stir  >.  ■,  ps 
will  be  enforceable.  EPA.  Rh.;;  >  -  f 
provided  a  list  of  deF.cierr  \,-s  n 
Chapter  15  to  the  State  of  Louisiana  by 
cover  letter  dated  Ma.^-.  h  13,  1991.  The 
Region  used  the  '  SO2  SIP  Enforceability 
Checklist"  when  reviewing  Chapter  15 
for  enforceability  deficiencies.  This 
checklist,  ileveloped  by  the  EPA,  was 
included  as  an  attachment  to  the 
November  28,  1990  memcrandurx!  h-orn 
Robert  Bauman  und  Rich  Binndi  to  the 
.Air  Branch  Qiiefs.  This  memorandum. 
as  well  as  the  EPA.  Region  B,  Ma.'-ch  13, 
1991,  letter  are  uir ijded  as  attachments 
to  the  Technical  S-jppnrt  Doniment 
The  diBckiist  focused  en  the  following 
topics;  (1)  Clarity;  (2)  aviftagmg  times  ' 
consistent  with  prottx;t:an  0.'  the  SO.- 
National  Ambient  .Mt  Qufuitv  Standaras 
(NAAQS):  f'')  r>ar  ccrmuUHnce 


.monitoring;  (5)  adequate 
reporting  and  recordkeeping 
requirements;  (6)  Director's  discretion 
issues;  and  (7)  Stack  Height  issues. 

The  State  of  Louisiana  filed  revisions 
to  Qiapter  15  in  the  Louisiana  Register 
on  April  20. 1992,  in  order  to  correct 
enforceability  deficiencies.  The 
reWsions.  discussed  in  detail  in  the 
Technical  Support  Document,  are 
briefly  outlined  below. 

Ajialvsi*  01  .Stiite  S:!bnu,w.ii..n 
I.  Procedurd Background 

The  Clean  Air  Act  (Act)  requires 
States  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  ihat  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  The  EPA  aUo  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l}  and  57  FR  13565).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V  (1991),  as  amended  by  56  FR  42216 
(August  26. 1991).  The  EPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  the  EPA  six  months  after 
receipt  of  the  submission. 

The  State  of  Louisiana  held  a  public 
hearing  on  February  27, 1992,  to 
entertain  public  comment  on  proposed 
revisions  to  Chapter  15  addressing 
enforceability  corrections.  Public 
comments  were  received  and  adequately 
addressed  by  the  State.  Following  the 
public  hearing  and  consideration  of 
public  comments,  the  SIP  revision  was 
adopted  by  the  State  and  filed  in  the 
Louisiana  Register  on  April  20. 1992. 
The  SIP  revision  was  submitted  by  the 
Governor  to  the  EPA  by  cover  letter 
dated  August  5. 1992. 

The  SEP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991).  A  letter 
dated  September  29,  1992.  was 
fr-rv-'arded  to  the  Governor  indicating 
the  completenoss  cif  the  s:ibmittal  and 
the  next  steps  to  h*  taken  m  the  review 
process.  As  noted  in  this  action,  the 


EPA  is  approving  this  I^uisiana  ii^* 
submittal  to  correct  SO2  enforceability 
deficiencies. 

2  Beview  of  Revisions  to  Chapter  15 

The  State  of  Louisiana  revised 
Chapter  15  in  order  to  correct  SOj 
enforceability  deficiencies.  These 
revisions  supersede  the  latest  version  of 
Chapter  15  which  was  adopted  by  the 
Louisiana  Department  of  Environmental 
Quality  on  December  20.  1987.  Please 
reference  54  FR  9783  (March  8. 1989). 
For  a  detailed  explanation  of  each 
change  to  Chapter  15  being  approved 
today,  please  refer  to  the  Technical 
Support  Document.  A  brief  summary  of 
the  revisions  is  presented  in  the 
following  paragraph. 

The  revisions  to  Chapter  15 
strengthen  the  provisions.  Language  has 
been  added  to  Chapter  15  to  protect  the 
three-hour  SO2  NAAQS.  and  to  clearly 
distinguish  between  certain  new  and 
existing  sources.  Compliance 
determination  methods  were  clarified, 
including  the  involvement  of  the  EPA  in 
the  approval  of  equivalent  test  methods. 
Language  was  also  added  to  Chapter  15 
to  include  the  EPA  in  the  review  and 
approval  of  any  variances  or  exceptions 
to  certain  Chapter  15  provisions. 
Continuous  emissions  monitoring 
provisions  (including  performance 
specifications,  quality  assurance 
procedures  and  40  CFR  part  51, 
appendix  P  requirements),  and 
recordkeeping  and  reporting 
requirements  were  also  added  to  the 
regulation. 

Final  Action 

The  EPA  is  approving  a  revision  to 
the  Louisiana  SIP  to  include  revisions  to 
LAC.  Title  33.  Part  ID,  Chapter  15. 
entitled  Emission  Standards  for  Sulfur 
Dioxide.  These  revisions  correct 
enforceability  deficiencies  and 
strengthen  the  provisions  of  Chapter  15. 
The  revisions  were  filed  in  the 
Louisiana  Register  on  April  20, 1992, 
and  were  submitted  by  the  Governor  to 
the  EPA  by  cover  letter  dated  August  5. 
1992. 

The  EPA  has  reviewed  these  revisions 
to  the  Louisiana  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontrcversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  September  13, 
1993  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
dale  by  publishing  two  subsequent 


38060 


Federal  Register  /  V 


r;3, 


134  /  Thursday.  July  15.  1993  /  Rules  and  Regulations 


notices  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  penod.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  w;!!  he  effective  September 
13, 1993. 

The  EP.A  has  reviewed  th;s  rsquest  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Ait  Act  Amendments 
enacted  t^n  Novem.ber  15,  1990  The 
EPA  has  determ.ined  tha»  this  action 
conforms  wiOi  those  r9quirem,ents. 

Nothing  in  this  action  should  b« 
construed  as  perm.ittmg  or  allowi.ig  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  a:  y  SIP  Each 
request  for  revision  to  the  SIP  shaii  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environm.ental  factors,  and  in  relation  to 
rtilevaiit  statutory  and  reg^alatory 
requirements 

Regulatory  Process 

Under  tho  Res^ulatory  Flexibility  Act, 
5  US  C.  600  et  i.^'q  .  the  EPA  must 
prepare  a  reyuiatory  fiBxibility  analysis 
assessi.'^B  the  impact  of  any  proposed  or 
F.nal  rj'.e  on  small  entities.  5  U.S.C.  603 
and  604  Alternatively,  the  EPA  may 
rertif;,  that  the  rule  will  not  have  a 
significant  Impact  on  a  substantial 
number  of  sm.all  entities  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  sei,1ion  110  and 
subchapter  I,  part  D.  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  IS  already  imposing  Therefore, 
hocause  the  Federal  SlP-apprcval  does 
not  impose  any  new  requirements,  I 
cenifv'  that  it  does  no'  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  na'vire  of  the 
Federal-State  relationship  -under  the 
Act,  preparation  of  a  rvgulatory 
ne,xib:i:ty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  Lhe  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
L'mop  Ehctnc  Co  v   V  S  E.P.A.,  427 
U  S  246,  256-66  'S,  Ct.  1976);  42  U.S.C. 
7410(al{2) 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Cotirt  of  .Appeals  for  the  appropriate 
circuit  by  September  13,  1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  tins  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
p'urposes  of  judicial  review  nor  does  it 


extend  trie  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  pro<;eedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)) 

Executive  Order  12291 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  tho  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225]  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
tables  2  and  3  SIP  revisions  (34  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  The  EPA  has  submjtted  a 
request  for  a  permanent  waiver  for  table 
2  and  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  the  EPA's 
request. 

List  of  Subjecu  in  40  CJR  Part  52 

Air  pollution  control,  Incorporation 
by  reference,  Reporting  and 
recordkeeping  requirements,  Sulfur 
dioxide. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  L.ouisiana  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1,1982. 

Dated:  June  25, 1993. 
loe  D.  Winkle, 
Acting  Begional  Administrator  (6 A). 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C.  7401-7671q. 

Subpart  T— Louisiaria 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(59)  to  read  as 
follows: 

|52.9''0    '.d«Pirttcat!or  of  plan. 

^  M  «  «  ti 

(c)*  •  • 

(59)  A  revision  to  the  Louisiana  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  LAC,  Title  33, 
"Environmental  Quality,"  Part  ni.  Air, 
Chapter  15.  Emission  Standa-ds  for 
Sulfur  Dioxide,  effective  Apnl  23,  1992, 
and  submitted  by  the  Govpmor  by  cover 
letter  dated  August  5. 1992. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  LAC.  Title  33, 
"Environmental  Quality."  Part  III.  Air, 
Chapter  15.  Emission  Standards  for 
Sulmr  Dioxide,  Section  1501, 
"Degradation  of  Existing  Emission 


Quality  Restricted;"  Section  1503. 
"Emission  Limitations;"  Table  4. 
"Emissions — Methods  of  Contaminant 
Measurement;"  Section  1505, 
"Variances;"  Section  1507, 
"Exceptions;"  Section  1509,  'Reduced 
Sulfur  Compounds  (New  and  Existing 
Sources);"  Section  1511,  "Continuous 
Emissions  Monitoring;"  and  Section 
1513.  "Recordkeeping  and  Reporting,  " 
effective  April  20,  1992. 

iFR  Dec.  93-16364  Filed  7-14-93;  8:45  am] 
BiUJHQ  cooc  mto-»-* 


40  CFR  Part  52 

[OK-1 0-1 -5798;  FRL-4676-8] 

Approval  and  Promulgation  of  Air 
Quality  Implerr.ertation  Plans; 
Oklahoma;  Revision  to  the  State 
Implementation  Plan;  Correcting  Sulfur 
Dioxide  Enforceabtiity  Deficiencies 

AGENCV;  US.  Environmental  Protection 
Agency  (EP.-\). 
ACTION;  Final  rul'>. 

SUMMARY:  This  action  approves  a 
revision  to  the  Oklahoma  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  Oklahoma  Title  310, 
Chapter  200,  Subchapter  31,  enti'led 
Control  of  Emissions  of  Sulfur 
Comipounds,  Th^-se  revisions  correct 
enforceability  deficiencies  and 
strengthen  the  provisions  of  Subchapter 
31. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  September  13,  1993  unless 
notice  is  received  by  August  16,  1993 
that  someone  wishes  to  submit  adverse 
or  cntical  comments.  If  tt:e  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADOflESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Aj^encv,  Region  6,  Air  Programs  Branch 
(&T-AP),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Mr.  Jerry  Kurtzweg  (AuNiR-i43},  US. 
Environmental  Protection  Agency.  401 
M  Street,  S\V,,  Washington,  DC  20460. 

Oklahoma  Air  Quality  Service,  1000 
NE.,  10th,  Oklahom.a  Citv.  Oklahoma 
73117. 


UMI 
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FOR  FURTHER  INFOm«AT»OW  CONTACT:  Mr 

Mark  Sather,  Planning  Section  (6T-AP). 
Air  Programs  Branch,  US. 
Environmental  Protection  .\gency  (EPA) 
Region  6.  1445  Ross  Avenue.  Dallas. 
Texas  752fi2-2733,  Telephone  (214) 
655-7258. 

SUPPLEMENTARY  tNFORMATlON:  A  nation- 
wide effort  is  being  undertaken  to  have 
sulfur  dioxide  (SO^)  enforceability 
deficiencies  identified  and  corrected  in 
SEPs  before  operating  permit  prt>grams 
become  effective.  Because  the  operating 
permit  programs  will  initially  codify 
underlying  SIP  requirements,  it  is 
important  that  the  underlying  SIP  is 
enforceable  so  that  permits  them.seives 
will  be  enforceable.  The  EPA  Region  6 
provided  a  list  of  deficiencies  in 
Subchapter  31  (formerly  Regulation  3  4) 
to  the  State  of  Oklahoma  by  cover  lattar 
dated  March  13,  1991  The  Region  u.sed 
tlie  "SOj  SIP  Enforceability  Checklist" 
when  reviewing  Subchapter  31  for 
enforceabihtv  deficiencies.  This 
checkUst,  developed  by  the  EPA,  wa.s 
included  as  an  attachment  to  the 
November  28,  1990,  memorandum  from 
Robert  Bauman  and  Rich  Biondi  to  the 
Air  Branch  Chiefs.  This  memorandum., 
as  well  as  the  EPA  Region  6  March  13, 
1991.  letter  is  included  as  attachments 
to  the  Tedmical  Support  Document 
The  checkjist  focused  on  the  Tollowing 
topics:  (1)  Clarity;  (2)  averaging  times 
consistent  with  protection  of  the  SOj 
National  Ambient  Air  Quahty 
Standards;  (3)  clear  compliance 
determinations;  (4)  continuous 
emissions  monitoring;  (5)  adequate 
reporting  emd  recordkeeping 
requirements;  (6)  Director's  discretion 
issues;  and  (7)  Stack  Height  issues. 

The  State  of  Oklahoma  filed  revisions 
to  Subchapter  31  in  the  Oklahoma 
Register  on  April  9,  1993,  in  order  to 
correct  enforceability  deficiencies.  The 
revisions,  discussed  in  detail  in  the 
Technical  Support  Document,  are 
briefly  outlined  below 

Analysis  of  State  Submission 

J.  Procedural  Background 

The  Clean  Air  Act  (CA.\)  requires 
States  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  CV^ 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  See  also  section  110(1)  of  the 
CAA.  Also,  the  EPA  must  determine 
whether  a  submittal  is  complete,  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 


40  CFR  part  51,  appendix  V  (1991  i,  h.s 
amended  at  56  FR  42216  (Au^njst  26. 
1991),  The  EPA  attempts  !o  rriake 
completeness  determinalioris  within  60 
days  of  receiving  a  subrr;ission 
However,  a  submittal  is  deemed 
complete  by  operation  of  iaw  if  a 
completeness  detenrunation  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission 

After  providing  adequate  notice,  the 
State  of  Oklahoma  held  a  public  hearing 
on  March  in,  1952.  to  entertain  public 
(X)mment  on  proposed  revisions  to 
Subdiapter  31  addressing  enforceability 
corrections.  Public  comments  were 
received  and  edequately  addressed  by 
the  State  Followir:g  the  public  hearing 
and  consideration  of  public  comments, 
the  SIP  revision  was  adopted  by  the 
State  and  filed  ;n  the  Oklahoma  Register 
on  June  29,  1992,  as  an  enerpency  rule. 
The  emergency  r^le  became  a 
permanent  rule  effective  June  1. 1993. 
The  SIP  revision  was  submitted  by  the 
(k)vemor  to  the  EP'.'\  by  cover  letter 
d.-ited  December  10.  1992. 

TTie  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above,  A  letter  dated  Februarv'  12,  1993. 
was  forvs-arded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  pro<;:ess  A.s  noted  in  this 
action,  the  EPA  is  approving  this 
Oklahoma  SIP  subm.ittal  to  correct  SO: 
enforceabiiity  deficiencies  The  EPA  is 
also  approving  Lh;s  Oklahoma  SIP 
submittal  as  a  recodification  of  former 
Regulation  3,4, 

2  Review  of  Re\isions  to  Subchapter  31 

The  State  of  Oklahom.a  revised 
Siibchapter  31  in  order  to  correct  SOj 
enforceability  deficiencies.  For  a 
detailed  explanation  of  each  change  to 
Subchapter  31  bemg  approved  in  this 
action,  please  refer  to  the  Technical 
Support  Document  A  brief  summary  of 
the  revisions  is  presented  in  the 
following  paragraph. 

The  revisions  to  Satxihapter  31 
strengthen  the  provisions  Continuous 
emissions  monitoring  previsions 
(including  40  CFR  part  5 1 .  appendix  P 
reqairements,  and  40  CFR  part  60, 
appendix  B  requirements),  and 
recordkeeping  and  reponmg 
requirements  were  added  to  the 
regulation  for  certain  sulfuric  acid 
plants,  fuel-burning  equipment, 
nonferrous  smelters  and  paper  pulp 
mills.  In  addition,  ambient  air 
standards,  compliance  test  provisions 
(the  EPA  approved  test  procedures  and 
the  EPA  approved  dispersion  models) 
and  com.pliance  dates  were  clarified. 


;  nd  Li  Bar  definitions  were  added 
r>%:i:  i    !g  total  reduced  sulfur 

(  ,-"-a',,Tns. 

Final  .\c,;liun 

The  EPA  is  approving  a  revision  to 
the  Oklahoma  SIP  to  include  revisions 
to  Oklahoma  Title  310,  Chapter  200. 
Subchapter  31,  entitled  Control  of 
Emission  of  Sulfur  Compounds.  These 
revisions  correct  enforceability 
deficiencies  and  strengthen  the 
provisions  of  Subchapter  31.  The 
revisions  were  submitted  by  the 
Governor  to  the  EPA  by  cover  letter 
dated  December  10, 1992. 

The  EPA  has  reviewed  these  revisions 
to  the  Oklahoma  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  September  13. 
1993  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action,  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period  If  no  such  comments 
are  received,  the  pubhc  is  advised  that 
this  action  will  be  effective  September 
13,1993. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futvue 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulaltjrv  Pr.n  ph,^ 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq  ,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  imf>act  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
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eniities  wiai  jurisdiction  over 
popula'.inns  of  less  than  50,000 

Tho  SIP  approvals  under  section  110 
and  subv-hapter !.  part  D,  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
Slate  IS  already  Imposing.  Therefore, 
bacauso  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  net  heve  a  significant 
impact  on  any  small  entities  affected 
Moreover,  due  to  the  natum  of  the 
Federal-Slate  relaticnsh'p  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  su<-h  grounds. 
Union  Electric  Co  v.  U.S  EPA,  427  US. 
246  256-66  (S  Ct  1976).  42  U  S  C. 
7410lo)(2) 

Under  section  307{bj(l)  of  the  CAA, 
petitions  for  judiaal  review  of  this 
af-tion  must  be  filed  in  the  United  States 
( .ourt  of  Appeals  for  the  appropriate 
circuitby  Septem.ber  13  1993  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
su.il  a  rule  or  action  This  action  may 
not  be  vJiallenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)) 

?xecuti-e  Order  '2291 

This  ar-uon  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  tho  procedures 
published  in  iho  Federal  Register  on 
January  19  1989 (54  FR  2214-2225)  On 
Januarys  1989  tho  Office  of 
Management  and  Budget  (0MB)  waived 
Tobies  2  and  3  SIP  revisions  (54  FR 
2222)  from  llic  requirements  of  section 
3  of  Exenitivo  Order  12291  for  a  period 
of  tv.-o  yacTS  Tho  EPA  has  submitted  a 
request  f:;  a  permanent  waiver  for  table 
2  and  3  Si?  rc'.asicns  The  0MB  has 
agreed  to  continuo  tho  temporary  waiver 
until  sxiJh  timo  as  it  rules  on  the  EPA  s 
request 

LiSt  of  Subjects  m  40  CFR  "ir  52 

.\ , r  p c . ^^ : ; " r  ' c r  :n [ ,  incorporauon 

b '.'  r*3  f e  re  r.  ze   n  t.  c  o '" : :  i  g  an  d 
n?cordic9ep;n^  requirements   Sulfur 

G:cx;de 

.Sole:  In'crrjr.raticn  bv  reference  of  the  SIP 
for  the  Stato  of  OUahoma  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1    1982 


D«ted  June  30, 1993. 

Acting  Regional  Administrator  (6A} 
40  CFR  part  52  is  amended  as  follows 

PAP"^  52— f AMENDED] 

1  The  authcnty  citation  for  part  52 
continues  to  read  as  follows. 

Authority-  42  U  S.C  7401-7671q. 

Suooart  LL— Oklahoma 

2  Section  52.1920  is  amended  by 
adding  paragraph  (i.)(43)  to  read  is 
follows: 

f  52.1920    tdwiultcation  oT  Plan, 
o         •         •         •         • 

(c)'  •  • 

(43)  A  revision  to  the  Oklahoma  bIP 
to  include  revisions  to  Oklahoma  Title 
310  Chapter  200  Subchapter  3 1 . 
entitled  Control  of  Emissions  of  Sulfur 
Compounds. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Oklahoma  Title  310 
Chapter  200.  Subchapter  31  entitled 
Conlrol  of  Emissions  of  Sulfur 
Compounds.  Part  1  "General 
Provisions."  Section  310.200-31-2. 
'  Defimlions,"  Section  310.200-31-3 
"Performance  testing."  Part  3  "Existing 
Equipment  Standards,"  Section 
3iO  200-31-12.  "Sulfur  oxides." 
Section  310  ^00-31-13  "Sulfuric  acid 
mist;"  Section  310.200-31-14. 
"Hydrogen  sulfide."  Section  310  200- 
31-15  "Total  reduced  sulfur,"  Part  5 
"New  Equipment  Standards,"  Section 
310.200-31-25  "Sulfur  oxides,"  and 
Section  310.200-31-26  "Hydrogen 
sulfide,"  as  adopted  by  tho  Oklahoma 
State  Board  of  Health  on  March  24, 
1993  and  effective  June  1,  1993 

(FR  Doc.  93-16365  Filed  7  14-93  8.45  am) 
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r)PP4P^WEN"T  or  HEAL-^H  AND 

He*>.;tr  Care  Fi.".a.".cing  Administration 

42  CPP  '^<jn:417 
(OCC-C'S-FCl 

Sw^edicare  "'ogram   Hfliaith 
wainienarv-e  Organiiations:  Tscnnlcai 

.Hi-nenamenit 

AGENCY-  Health  Care  Financing 

Administration  (HCFA),  HHS. 

action:  Final  rule  with  comment  period 


SUMMARY:  This  rule  amends  ihe  HCFA 
regulations  that  pertain  to  prepaid 
health  care  to  provide  for  uniform  use 
of  certain  terms  throughout  part  417, 


simplify,  clarify,  and  update  content 
that  pertains  to  the  furnishing  of  health 
care  services  Dy.  and  the  organization 
and  operation  of,  Federally  qualified 
health  maintenance  crgaiiizadons 
fiiMOs);  and  rtxlesignaie  certain 
sections,  correct  iniemal 
crossreferences.  and  make  minor 
conforming  changes  lo  ensure  internal 
consisiency^ 

These  are  technical  and  editorial 
changes  'niended  not  to  change  the 
substance  of  the  rules  but  rather  to  make 
1'  oasier  in  find  partJcuiar  content  and 
to  better  ensure  uniform  understanding 
of  Jie  regulalions. 

The  DUHDose  of  redesignations  is  to 
free  section  numbers  in  areas  where  it 
.s  necessary  to  insert  new  provisions  (in 
logical  order)  to  reflect  changes  in  the 
Public  Health  Service  Act. 
D^TES;  Effective  Date:  These  regulations 
ar"    ffeCive  on  July  15  1993 

Comment  Date  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p  m  on  September  13 
1993 

AQOHESSES;  Mail  written  comments 
ii:.ui  copies)  io  the  following  address: 
Hoaiin  Care  Financing  Administration, 
L'Moanment  of  Health  and  Human 
S  r  ,  OS,  rtitantion  OCC-015-FC,  P  O 
Box  25675  Baltimore.  MD  21207 

If  ycu  prefer,  ycu  may  deliver  your 
comments  to  one  of  ihe  following 
addresses. 

Room  309-G  Hubert  H  Humphrey 
Building.  200  Independence  Avenue, 
C-W,  Washington.  DC.  or 
Room  132  East  riigh  Rise  Building. 
6325  Security  Boulevard,  Baltimore 
Maryland 

Ehie  to  staffing  anci  resource 
limitations,  we  cannot  accept  comments 
bv  facsimile  (F-\X)  transmission  In 
c  rjm.T.enting,  olease  refer  to  file  code 
OCC—OIJ-FC.  Comments  received 
timelv  will  be  available  for  publu. 
inspeciion  as  ir.ev  are  received, 
generally  beginning  approximately  3 
vseeLs  after  publicauon  c'a  document, 
in  room  309-G  of  the  Department  s 
offices  at  200  Independence  Avenue 
SW  ,  Washington  DC,  on  Mcndav 
through  Friday  of  9ai,h  week  from  8  30 
a.m  lo  5  p.m  (phone:  (202)  690-7890) 
COR  FURTHER  iNFORMATJON  CONTACT: 
Maureen  Miller.  (202)  6i9-0129 

SUPPLEMENTARY  INF0RMATK5N: 

A  Background 

The  regulations  in  part  417,  which 
pertain  to  health  mainienance 
organizations  (HMUs),  competitive 
medical  plans  (CMPs)  and  health  care 
prepayment  plans  (HCPPs)  are  baseo 
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partly  on  the  Social  Security  Act  (the 
Act)  and  partly  on  the  Public  Health 
Service  Act  (the  PHS  Act).  They  have 
not  been  revised  to  reflect  certain 
changes  made  in  those  statutes  suice  :h(^ 
rules  were  published 

The  technical  and  editonai  (haii^ns 
made  by  this  riile  are  part  cf  a  protw.t 
to  simplif)'.  clarify,  and  update  the 
whole  of  part  417,  The  first  step  in  tho- 
proifH-t  was  a  final  rale  identified  as 
CX,C— 022-F,  and  published  in  the 
Federal  Register  on  October  ]  7   iq-j-,    a* 
'6  FR  51984. 

OCC-022-F— 

•  Removed  outdated  coiitent; 

•  Redesignated  certain  portions  ci 
part  417  to  free  section  numbers  needvd 
so  that  new  niies  can  be  incorporated  m 
logical  order,  and 

•  Designated  the  remaining  text 
under  new  subpart  headings  to  make  it 
ear.ier  to  refer  to  particular  program 
aspects.  Subpart  and  section  references 
in  this  rule  are  based  on  the  changes 
madehy  OCC-n22-F. 

B  Scope  of  This  Rule 

This  rule — 

•  Through  nomenclature  and 
definition  changes,  establishes  certain 
terms  to  be  used  uniformly  throughout 

part  417  with  the  aim  of  precluding 
confusion,  making  clear  that 
responsibility  for  the  prepaid  health 
c^re  programs  has  been  delegated  to 
FiCF.'\,  and  ensuring  use  of  the  most 
precise  terms  available. 

•  Amends  §417,106  to  transfer  from 
other  sections  content  that  is  pertinent 
to  the  furnishing  of  services  rather  than 
to  the  administrative  aspects  of  HMO 
functions,  and  to  provide  descriptive 
headings  for  paragraphs  and  paragraph 
subdivisions,  to  .serve  as  signposts  for 
the  reader, 

•  Redesignates  the  content  of 
§417.107  as  §§417  120,417.122. 
417,124,  and  417,126  under  a  new 
Subpart  C — Qualified  Health 
Maintenance  Organizations: 
Organization  and  Operation, 

•  Redesignates  §§417  108  and 
417  109  as  §§417.168  and  417.169, 
under  subpart  F,  which  pertains  to  thv 
continued  regulation  of  federally 
qualified  HMOs,  As  a  result  of  tiiesn 
redesignations  and  others  made  by 
OCC-€22-F,  §§417.107  through 
417.119  are  freed  for  new  rules  required 
by  changes  in  the  statutes  that  govern 
prepaid  health  care  services  or  may  b,i 
required  by  future  changes  in  those 
statutes, 

This  rule  also  corre<-ts  mteniai  cross- 
references  as  required  by  the 
redesignation  of  §§417.110-417  117  as 
§§417.910-^17,937,  accompli.shed  hv 
OCC-022-F,  of  October  17.  1991. 


C.  Qarification  and  Updating 

On  the  basis  of  past  experience,  we 
have  determined  that  it  is  easier  to  find 
parti;  ular  rules  or  provisions  and  to 
■.;v>rs!ar,i(l  the  regulations  if  we — 

1-  I'se  n-iore  sc  'ions  so  that  each 
seaion  deals  w,  t   ^i  particular  subject  or 
program  aspe<:t  than  can  be  adequately 
'.aentified  by  a  heading  listed  in  the 
table  of  contents. 

2.  Breek  down  long  columns  of  text 
to— 

a.  List  and  designate  (with  numbers  or 
letters)  the  several  conditions  or 
requirements;  and 

D.  Use  more  paragraphs  and 
subdivisions  of  paragraphs  with 
headings. 

3.  FoTlcw  logical  organization. 

4.  Are  precise  in  our  use  of  language, 
f.i.'  exc;  :%■  dt-fine  frequently  used 
t'Tir.^  fC.fi  n"v^,'  use  different  words  to 
mean  the  same  thing  or  the  same  word 
to  mean  different  things. 

5.  Use  the  active  voice  and  always 
specify  who  does  what. 

6.  Limit  the  number  of  designation 
levels  within  each  section.  Two  levels — 
(a)(1) — is  ideal;  four  levels — 
{a)(l}(i)(A) — is  the  acceptable  maximum. 
The  greater  the  number  of  designation 
levels,  the  harder  it  is  (in  the 
unindented  format  of  the  Federal 
Register  text)  to  determine  which 
portions  are  subordinate  to  which  other 
portions  of  the  rules.  The  italicized  (1) 
and  (i)  (which  represent  levels  (5)  and 
(6))  are  almost  impossible  to  distinguish 
from  the  nonitalicized  (1)  and  (i)  that 
identify  levels  2  and  3. 

The  changes  needed  to  update  the 
rules  include — 

1.  The  removal  of  outdated  content 
and  terms. 

2.  Correction  of  references  to — 

a.  Sections  of  the  law  that  have  been 
repealed  and  sections  of  the  rules  that 
have  been  moved  or  redesignated; 

b.  Organizations  that  have  changed 
their  names;  and 

c.  Sources  of  information  or  benefits 
that  have  changed  their  addresses. 

3.  Using  the  terms  that  are  currently 
u'^i'd  in  HCFA  regulations,  such  as 

rri.si    r-: her  than  "shall";  "HCFA" 
.'  ith  r  than  "the  Secretary"  for 
authorities  and  responsibilities  that 
have  been  delegated;  and  "that"  rather 
than  "which"  when  the  term  is  used  to 
limit  or  define 

D.  Provisions  of  the  RegulaUon 

i    Bt'designr.tior.  .)/  ^417.107 

This  rule  redesignates  the  content  of 
§  417.107  under  four  sections  as  shown 
in  the  following  table: 

'54:'  \zo  Fiscally  sound  operation  and 

assumption  of  financial  risk. 
s  417  122  Protection  of  enroUees. 


^417124  Administration  and  management 
§417  126  Recordkeeping  and  reporting 
requirements. 

In  redesignated  §  417.124.  we  have 
made  three  changes  that  require 
explanation. 

a.  We  have  revised  paragraph  (e)  to 
make  clear  that  all  HMOs  (including 
those  that  do  not  ordinarily  offer 
individual  enrollment)  must  offer 
individual  enrollment  to  any  enrollee 
who — 

•  Leaves  an  enrolled  group;  or 

•  Ceases  being  eligible  for  enrollment 
as  a  dependent  because  of  his  or  her  age 
or  the  death  or  divorce  of  the  subscriber. 

This  clarification  is  for  the  benefit  of 
HMOs  which  interpreted  that  the 
provision  does  not  apply  to  them 
because  they  do  not  ordinarily  offer 
individual  enrollment.  The  revised 
language  is  consistent  with  the 
preamble  discussion  of  the  original 
provision,  which  was  then  designated  as 
paragraph  (g)  of  §  110.108  of  the  PHS 
regulations  (before  transfer  of  the  HMO 
rules  to  the  HCFA  regulations  by  a  final 
rule  published  on  September  7. 1987.  at 
52  FR  36746). 

Section  110.108(g)  was  first  proposed 
in  an  NPRM  published  on  September 
11,  1978,  at  43  FR  40383.  The  final  rule 
was  pubUshed  on  July  18.  1979.  at  44 
FR  42069.  The  preamble  to  the  final  rule 
does  not  indicate  that  there  were  any 
comments  on  the  provision.  However, 
item  29  (page  42063)  stated: 

"29.  The  language  of  §  110.108(g),  which 
refers  to  the  conversion  of  membership,  is 
retained.  The  Secretary  notes  that,  even  if  the 
HMO  as  a  general  practice  does  not  offer 
individual  membership,  it  must  arrange  for  a 
member  of  a  group  who  so  chooses,  to  remain 
as  an  HMO  memlier  when  leaving  the  group. 
However,  an  HMO  is  allowed  to  establish  a 
rate  differential  for  individual  members 
under  its  community  rating  system." 

b.  We  have  removed  the  content  of 
paragraph  (f)  because  the  requirement 
that  at  least  one  third  of  the  members  of 
the  policymaking  body  of  a  private 
HMO  or  the  advisory  board  of  a  public 
HMO  be  enrollees.  previously  contained 
in  section  1301(c)(5)  of  the  PHS  Act. 
was  repealed  by  section  5(b)  of  the  HMO 
Amendments  of  1988  (Pub.  L.  100-517). 

c.  Section  417.124(h).  Certification  of 
institutional  providers,  differs  from  the 
previous  §417.l07(i)  that  it  redesignates 
and  revises.  The  revised  section 
specifies  the  four  kinds  of  certificates 
that  HCFA  may  issue  under  recently 
revised  regulations  that  govern  licensing 
of  laboratories.'  Laboratories  were 
required  to  register  under  the  Clinical 


'  A  flfth  type  of  certiflcate,  for  physicians  wtio  do 
microscopy  test*,  wti]  be  added  when  it  ii 
established  by  final  rule. 
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Laboratory  Imprcverr.ent  Amendments 
A^t  (CLLA)  by  September!,  1992 

Ailhough  HCTA  continues  to  pay 
Medicare  claims,  any  such  payments  tn 
unregistered  labo'^.ores  mav  he  siibiert 
to  nscoupmen*.  Labcratones  that  fiie 
claims  after  September  1    1992  art? 
being  no'ified  cf  the  need  to  register  :f 
tliev  have  not  2:r«ady  done  so 

!n  recesignated  §417  !26fb'.  we  have 
changed  from  HO  ^ays  ':o  120  days 
(after  the  end  ot  'he  fiscal  veari  ine 
pe-.:.l  -.l^'."-^  '^■-\/'  -\  an  HMG  Tiust 
subn'..'  ■'•^T<.3..':i  reports,  Th.s  change 
con;':,r•n^  iiie  rule  to  edm.inistrative 
era''"''"  'r:'.  h?->  ^een  m  effect  for 
severa'  '    irs   L'nder  the  Health 
Mainten-r.C3  On^emzaUon  Naf.cna! 
Data  Rcponing  Requirements  (N'DRR) 
(Form  HLTA-9D6),  ar.nual  reports  must 
be  submitted  within  120  days  of  the  end 
cf  the  fiscal  year.  This  requirement  has 
been  in  effect  sinco  1985  (the  effective 
date  cf  the  current  form),  without 
cbjecticn  by  the  HMOs  subject  to  the 
Geadilne 

2  Revision  of  §417  436  Fules  for 
EnroUees 

This  rule  revises  §  417  436  to  restore 
content  that  was  unintentionally 
removed  by  a  final  rule  identified  as 
BPT3-7l3-iFC,  and  published  in  the 
Federal  Register  on" March  6. 1992.  at  57 

rR3i&4 

3  Genenzl  Approach  in  Presenting  the 
Rules 

Each  of  the  sections  that  required 
changes  is  presented  in  one  of  the  three 
p  3r  .  .ns  of  the  rules  text,  so  that  readers 
ar  ;i  users  can,  by  looking  in  one  place. 
determine  all  the  changes  made  in  a 
particular  section.  The  first  portion  of 
the  rules  (referred  to  as  the  "Body") 
presents  those  sections  of  part  417  that 
could  be  updated  and  clarified  only 
through  changes  that  go  beyond 
correction  of  cross-references  and 
changes  in  lerminclogy.  The  second 
portion  of  the  rules  (identified  as 
"TeJinical  Amendments")  presents  the 
changes  made  in  those  sections  that 
required  technical  and  editorial  changes 
in  addition  to  the  basic  noraeui-lature 
changes.  The  final  portion  specifies  the 
nomenclature  changes  for  those  sections 
that  are  not  included  in  the  "Body"  or 
under  "Technical  Amendments". 

This  final  portion  gives  specific 
locations  for  nomenclature  changes 
e.xceot — 

«  Change  from    P^ablic  Health  Service 
Act"  to  '  PHS  .-^cl— which  is  made 
un-.'ormiv  thrcughout  par*  417,  and 

»  Change  from  "Lhe  Secretary"  to 
"HGFA"— which  is  made  uniformly 
throughout  part  417.  except  in  subpart 
V. 


This  exception  means  that  a  section  that 
had  onlv  one  or  both  of  Lhese 
noraenuature  clianges  does  not  appear 
in  the  rules  text  However,  for  sections 
presented  under  Technical 
Amendmeras".  all  nom.enclature 
change*  are  also  shown,  and  for  sections 
included  in  the  "Body",  both  technical 
amendments  and  nomenclature  changes 
are  shown. 

For  the  convenience  of  the  reader,  the 
revised  table  of  contents  of  part  417  is 
set  forth  below,  with  marginal  notations 
to  indicate  in  which  portion  of  tiio  rules 
each  section  is  covered: 

"Ncmen" — indicates  a  se-ction  ihaf 
required  only  nomenclatu.-fe  changes 
and  is  therefore  covered  In  the  final 
portion  of  the  rules  text. 

"Tech."— indicates  that  llie  section 
required  technical  amendments  as  well 
as  nomenclature  changes  and  !s 
presented  in  the  middle  portion  of  the 
rules. 

"Body"  identifies  the  sect. on  as  one 
requiring  changes  that  go  beyond 
technical  amendments  and 
nomenclature  changes  and  is  therefore 
presented  in  the  first  portion  of  the 
rules. 

"No  change"  refers  to  sections  that  are 
not  covered  at  all  in  the  rules,  in^-luding 
sections  that  haJ'only  the  nomenclature 
changes  excepted  above. 

PART  417— tiEAL"^'-'  MAiN"^ENANCE 
0^Gm^12*»"ONS   COMPET^IVE 

MEDiCrtL  OLK.'iS   «\(V!D  hEALTW  CARE 
P«EPa'MEN''  ^lanS 


SuCpar:  A— G«n«fai  ;>TCvt8iona 

Sac 

Body  417.1  Definitions. 

Nomen  417  2  Basis  and  scope. 

S^jOo*''  8 — Qu«t(fi*cj  Hearth  M«lnt»n»nc« 
Or^antution*   3«fv!cet 

To;-...    :::, :-!   noi-.tn  jenefits  plan:  Basic 

health  services. 
Nomen  417.102  Health  benefits  plan: 

Supplemental  health  services. 
Nomen  417  103  Providers  of  basic  and 

supplemental  health  services 
Nomen  417.104  Payment  for  basic  health 

services. 
Nomen  417.105  Payment  for  supplemental 

health  services. 
Body  417.106  Quality  assurance  program; 

availability,  accessibility,  and  continuit\' 

of  basic  and  supplemental  health 

services. 

Suboar*  C— QunitfuKl  H«tth  ii*«lnt»nanc« 
>9anixatiw.*  Orsjanization  and  Op«f8tloo 
Body  417.120  Fiscally  sound  operation  and 

assiimption  of  financial  risk. 
Body  417.122  Protection  of  enrollees. 
Body  417.124  Administration  and 

management. 
Body  417.126  Recordkeeping  and  r*  porting 

re<iuirements. 


Subpart  D— Application  for  Fadaral 
QualHIcation 

Body  417  140  Applicability 
Body  417.141   Definitions. 
Body  417  142  Requirements  for 
qualification. 

Tech.  •%17  143  Application  recuiremer.ts. 
Tech.     417.144     Evaluation  ar.d 
determination  of  qualification. 

Subpart  E— lr>cluaion  o<  Qualifiad  Haalth 
Matntar^artca  Oganbationa  In  Emplovaa 
Haalth  Banaftta  Plana 

Tech.     417  150     Definitions. 

Tech.    4i7. 151     Appiicabiiitv 

Tech.     417.152     Requirements  for  a  request 

for  inclusion  of  the  H>30  option  in  a 

health  benefits  plan,  emplovung  entity 

resocnse. 
Tuch,    ■^17,153     Cfferof  H.MOcpt:'-n  to 

employees. 
Tfch.    il7  154    HMO?  that  must'oe 

included  m  a  heaith  benefits  plan, 
Toch,    417  155    How  ths  HMO  option  is  to 

be  included  in  the  health  benefits  plan. 
Noir.on    417. 156    When  the  HMO  is  to  b>e 

offered  to  employees. 
Tech.     12  7  157    Contributions  for  HMO 

option. 
Nomen    417  158     Pavroll  deductions. 
Tech.    417.159     Relationship  of  section 

1310  of  the  PHS  Act  to  the  National 

Labor  Relations  Act,  and  the  Railway 

Ubor  \z 

SubparJ  F— Continued  Health  Maintenance 

Body    -sj  7  l&O    Purpose  and  applicability 
Body    417  161     Compliance  with 

assurances. 
Body    417  162     Reporting  requL-ements, 
T9ch,     417  163    Enicrcement  procedures 
Tech.    417  164    Effect  of  revocation  of 

qualification  tor  purposes  of  section 

1310  of  the  PHS  Act. 
Tech.    417.165    Reapplication  for 

qualification. 
Neman    417  166    Waiver  of  assurances. 
Body    4:7  168    Special  requirements:  Titles 

XVlll  and  XLX  of  the  Social  Security  Act. 
Body    417.169     Special  requirements: 

Federal  employee  health  benefits 

prr:(?ram, 

Subpar*  G — [Reaarved] 
Subpart  H— r'^*«*»f^»<fl 
Subpar* ! — (Raaarvadl  ^ 

Subpar!  J — Qualifying  Co<^ditions  for 
JMedicara  Contracta 

Basis  and  scope. 

u-'fin:'.':''.. 

Effective  de'o  of  initial 


4i: 


400 
BoHv  •■:7  401 
DcOy  417  402 
regulations 
Toch.  417  404 
Tech.     417  406 


IntToducti-n 
App!;ca:,cn  and 

determination. 
T»ch.    417  407    Definitions  of  HMO  and 

CMP, 
Toch,     417  408 

process. 
Tech.     417  410 

General. 
Nomen    417  412     Qualifying  condition 

Administration  and  management. 
Nomen    417  413     Qualifvnng  condition: 

Operating  experience  and  enrollment. 


Contract  application 

Qut.l:fying  conditions: 


UMI 
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Tfich,     417,414    QualiKing  condition: 

Range  of  services, 
Nomen    417.416    Qualifying  ronriifian 

Furnishing  of  services. 
Body    417.418    Qualifying  condition: 

Quality  assurance  program 

Subpart  K— Enrollment,  Entm»mwit.  and 
DiMnrollment  Under  Medicare  Contract 

Tfx-h      417.420     Basic  Pules  on  enrollment 

ant!  ontitlement 
T«.h      417  422     Eligibih'v  ".:•  f^nr'i.l  .n  an 

HMO  or  CMP, 
Tech.     417  424     Denioi  of  enroliment, 
Tf^h      417  426     Open  enmllment 

requirpnicnts 
Nomen     417  428     Marketing  attivitiKS 
.Nomen     417,430    Application  pnxedurps 
Nomen    417  432    Conversion  of  enrollment 
Norrspn    417  434     ReenrolimenL 
Body     417  436     Rules  fi.!r  enroliees 
Tf>t.h,     417  440    Entitlement  to  health  r,ar8 

sorvacps  from  an  HMO  or  CMP 
Nrimen     417  442     Risk  HMOs  and  CMPs 

Ojnditions  for  provision  of  edriitionhi 

benefits. 
Body    417.444     Special  mli-s  ft^r  ..ertrtin 

enroliees  of  risk  HMOs  and  (^Ps 
Tech.     417  448     Restriction  on  parrnents  for 

services  received  bv  Medicare  enr;ilt^s 

of  risk  HMOs  or  CMPs, 
Tech,     41 7  450    Effective  date  of  i,c!verag8. 
Tech.     417,452     Liability  of  Medicare 

enroliees. 
Nomen    417.454    Charges  to  Medicare 

enroliees. 
Tech.     417.456     Refunds  ts;  Medicai-*^ 

enroliees. 
Nomen    417.458    Recoupment  of 

uncollected  deductible  and  coinsurance 

amounts. 
Body    417  460    Disenroilment  of 

beneficiaries  and  termination  of 

pa>'ments  to  an  H.MO  or  CMP. 

Siibpart  L— Medicare  Contraci 
Requirements 

Tech     417.470    Basis  and  sr^ipe. 
Tech.    417  472    Basic  contract 

requirements 
Nomen    417.474     Effective  date  .md  ;-i-i:i  cf 

contract- 
No  change    417.476     Waived  conditions 
Tech,    417,478    Requirements  of  other  laws 

and  regulations. 
Nomen    417.480    Maintenance  of  records: 

Reasonable  cost  HMOs  and  llVfPs, 
Nomen    417,481     Maintenance  of  record.^ 

Risk  HMOs  and  CMPs 

Nomen    417,482     Access  to  fac!;:t;es  and 

records, 
Nomen    417  484     Requirement  appluable 

to  related  entities 
Nomen     417.486     Disciosurf."  of  informatioi; 

end  confidentiality, 
Nomen    417,488    Written  notice  of 

termination, 
Nomen    417.490    Renewal  of  contract 
Tech.     417,492     Nonrenewal  of  contract. 
Tech.     417.494     Modification  or  tem^ifiatitit! 

of  contract. 


Subpart  M— Change  of  Ownerehlp  and 
Leasing  of  Fadlltiee:  Effect  on  Uedicart 
Contract 

Tef  h     417  520    G«neral  provisions. 

N omp n    417  521     What  constitutes  change 

of  ownership 
.Tech.    417  522     N'nvatlon  agreement 
requirements 
T«ch     417  523    Effect  of  leasing  of  an 
H.MOsorCMP'sfecilities. 

Subpart  N — Medicare  Payment  tc  mMC>«  and 
CMPs:  Ger>eral  Rules 

Nomen    417.524     F'avmeat  to  HMOs  and 

CMPs:  General 
Tech     4l^';26    F'a>'ment  for  covered 

s-'"'  :re.', 
T"  h      4 :  ~  '2  ^^     ;  -   -nent  for  covered 
sorvice?   SAf':.uchr-p  not  primarv  pavBr 

Subpart  0 — Medicare  Payment  Coat  Basis 

Tech.    417.530    Basis  and  scope. 
Nomen    41"  531     Hospice  care  services. 
Nomen    41' 532    General  considerations. 
N  n  m  <■  :■:     4 : "  5 1 3     Pa  -•  B  carrier 

r»'-fij>(M:':s!:;i,;*;PS 
N   men     4]7.'i<4     Allowable  costs. 
T'>(  h     417  536    Provider  cost 

r^  iinbursement  principles  applicable  to 

•■iMOp  acdCMPs. 
N  ::;t'r    4:  "538    En.-ollment  and  marketing 

costs 
Nomen    41"  540    Enrollment  data  costs. 
No  change    41"'  542    Reinsurance  costs. 
Nomen    417  544    Physicians' services 

furnished  directly  by  the  HMO  or  CMP. 
Nomen    41' 546    Physicians' services  and 

other  Pan  B  supplier  services  furnished 

under  arrangements 
Tech.     417  548    Provider  services  through 

arrangements 
Tech.    417  550    .Special  Medicare  program 

requirements 
Nomen    417.552    Cost  apportionment: 

General  provisions. 
Nomen    417.554    Apportionment:  Provider 

services  furnished  directly  by  the  HMO 

or  CMP 
Nomen     4        "''     Apportionment:  Provider 

serv:.      •   -    -  ed  by  the  HMO  or  CMP 

'■    ■ -.    r--     ,        nts  with  others. 
N  ■'  •-     ■> .  "      -     '■ ;.    -gency  and  urgently 
•■■•"•■"■      ^  and  out-of-area  services 

:  .:  A  r...,:,  me  iLMO  or  CMP  assumes 

financial  responsibility:  Sources  of 

paN-ment. 
N;)inen    417  560    Apportionment:  Part  B 

physician  and  supplier  services. 
Nomen    417  562    Weighting  of  direct 

services  furnished  1^  physicians  and 

other  practitioners. 
Nomen    417.564     Apportionment  and 

allocation  of  administrative  and  general 

costs. 
N  tmec    417.566    Other  methods  of 

elltx^tion  and  apportionment. 
Nomen    417.568    Adequate  financial 

nxnrds  statistical  data,  and  cost  finding. 
Nomen    4 1 7  5  "0    Interim  per  capita 

pavTnents 
N  i.nen    417  5'2     Budget  and  enrollment 

forecast  and  ;:itpn;'-  reports. 
Nomen     417  574     Inte.-un  settlement 
No.m'-n     417  ^'e     Final  settlement 


Subpart  P— Medicare  Payment,  Risk.  Bstit 

Tech.    417.580    Basis  and  scope. 

Tech.    417  582    Definitions  applicable  to 

r  •  t  -»  ;t  bursement 
Nomen    4 17. 584    Payment  to  HMOs  and 

O^s  with  risk  contracts. 
Nompn     4:- 585    Exception  for  hospice 

f  <,;„•■■>   Si-.-,  ices. 
Nomen    4 1 7 .  586    HMO  or  CMP  option; 

Payment  to  hospitals  and  SNFs. 
Nomen    417.588    Computation  of  adjusted 

average  per  capiu  cost  (AAPOC). 
Body    417.590    Computation  of  the  average 

of  the  per  capita  rates  of  payment 
Tech.    417.592    Determination  of  required 

additional  benefits. 
Tech.    417.594    Computation  of  ACR. 
Nomen    417.596    Establishment  of  a  benefit 

stabilization  fund. 
Body    417.597    Withdrawal  from  a  benefit 

stabilization  fund. 
Tech.    417.598    Annual  enrollment 

reconciliation. 

Subpart  O — Bereflclary  AcH>ea'i 

Tech.     417  eCN        ..     ;  . 

Tech.    417.602    Definitions  applicable  to 

beneficiary  appeals. 
Tech.    417.604    General  provisions. 
Body    417.606    Initial  determinations. 
Nomen    417.608    Notice  of  adverse  initial 

determination. 
Nomen    417.610    Parties  to  the  initial 

determination. 
No  change    417.612    Effect  of  initial 

detenninatioiL 
No  change    417.614    Right  to 

reconsideration. 
Nomen    417.616    Request  for 

reconsideration 
Nomen    417.618    Opportunity  to  submit 

evidence. 
Nomen    417.620    Responsibility  for 

reconsideration. 
Nomen    417.622    Reconsidered 

determination. 
No  change    417.624    Notice  of  reconsidered 

determination. 
No  change    417.626    EBect  of  recons!  dered 

determination. 
No  change    417.628    Hearings:  General. 
No  change    417.630    Right  to  a  hearing. 
Nomen    417.632    Request  for  hearing. 
Nomen    417.634    Appeals  Council  review. 
Nomen    417.636    Court  review. 
Nomen    417.638    Reopening 

determinations  and  decisions. 

Sijbpart  R— -Me'1-cafs  Co^'t.fBc'  ,t,:!;...<j8i« 

Tucii.     4i/b'»u    l>etprminaiior^  sutjject  to 

appeal. 
Tech.    417.642    Administrative  actions  that 

are  not  initial  determinations. 
Nomen    417.644    Notice  of  initial 

determination. 
No  change    4 1 7.646    Effect  of  Initial 

determination. 
No  change    417.648    Right  to  request 

reconsideration. 
No  change    417.650    Request  for 

reconsideration. 
No  change    417.652    Opportunity  to  submit 

evidence. 
No  change    417.654    Reconsidered 

determination. 
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NoDien    417  656    Notice  of  reconsidered 

determination. 
No  change    417  658    Effect  of  reconsidered 

determination. 
Nomen    417  660    Right  tc  s  rManng. 
Nomen    417  662    Request  for  hearing. 
Nomen    417  664    Pottponement  of  effective 

da'e  of  initial  determination. 
No  charge    4 1 7  666    Designation  of  hearing 

officer 
No  change    4 1  r  668    Disqxialification  of 

hearing  officer. 
Tech.    417.670    Time  and  place  of  hearing. 
Nomen    417.672    Appointment  of 

representative*. 


417.678 
417.680 
417.682 
417.684 
417.686 
417,688 


Authority  of 

Conduct  of  hearing. 

Evidence. 

Witnesses. 

Discovery. 

Prehearing. 

Record  of  hearing. 

Authority  of  hearing 


417.690    Notice  and  effect  of 


No  change    417.674 

representatives. 
No  change  417.676 
No  change 
No  change 
No  change 
No  change 
No  cha.nge 
No  change 

officer 
No  change 

hearing  decision. 
No  change    417.692    Reopenir.gof  initial  or 

reconsidered  determination  or  decision 

of  a  hearing  officer. 
No  change    417.694    Effect  of  revised 

determination. 

Subpart  S — fReaeoetf] 

Subpart  T— {Re«erved] 

Subpart  U — Health  Car*  Prepayment  Piens 

Te(,r..     417. 80C'     Re. rr.Durse'-er:' :jf  health 

care  prepayment  plans;  definitions  and 

basic  rule. 
Tech.    417  801     Agreements  between  HCFA 

and  health  care  prepayment  plans. 
Tech.    417.802    Allowable  costs. 
No  change    417  804    Cost  apportionment. 
Tech.    41"  806    Financial  records, 

statistical  data,  and  cost  finding. 
No  change    417  808    Interim  per  capita 


;  "<': 


pavTnents 

-.     "4:"  310 


s*''t':*»Tnent 


Subpart  V— Admin letratton  o<  OutetancUng 
Loane  and  Loan  Guarantees 

Body    417  910     Sc-^.p^  ar.d  applicability. 
Body     417  911     Def,  n : :  .ons 
Tech,    417  912     Requirements  fior 

applications- 
Tech     417  913     Standards  and  procedures 

for  review  and  comment  by  the 

appropriate  health  systems  agency  or 

State  health  plann.r.g  and  development 

agency 
No  change    417  914    Additional  conditions. 
Nomen    41!' 915    Confidentiality 

require  rnen^s 
No  change    417  916     Purposes  'o:  which 

grant  funds  may  be  used 
Tech      417  917     Effect  of  a  g.-antee'i  failure 

to  become  or  to  remain  a  q'ja.ified  HMO. 
Tech      417  918     Obhgatioc  of  the  Federal 

Government  to  continue  suppof  for  4". 

approved  pn-jiect 
Nomen    417  919     Effect  of  a  grantee  s 

change  from  non-profit  to  for-profit 

status 
Body     417  920     Planning  and  initial 

deveifipment. 


Tech.    417.921     Eligible  applicanU. 
Tech.    417.922    Project  elements  for 

planning. 
Tech.    417.923    Project  elements  for  initial 

development. 
Tech.    417.924    Funding  duration  and 

limitation. 
Tech.    417.925    Evaluation  and  award: 

Planning  and  initial  development 
Tech.    417.926    Loan  guarantee  provisions. 
Body    417.930    Initial  cosU  of  operation. 
Tech.    417.931    Definitions. 
Tech.    417.932    Eligible  applica;;t<  and 

projects;  Initial  costs  of  operation. 
Tech.    417.933    Project  elements  for  Initial 

costs  of  operation. 
Nomen    417.934    Reserve  requirement. 
Tech.    417.935    Evaluation  and  awai-d; 

Initial  costs  of  operation. 
Tech.    417.936    Funding  duration 

limitation. 
Tech.    417.937    Loan  provisions. 

Waiver  of  Proposed  Rulemaking 

Most  of  the  changes  made  by  this  ruie 
are  technical  and  editorial  in  nature. 
and  aim  to  simplify,  clarify,  and  up'^ate 
subparts  B  and  C  of  part  417  of  the  HMO 
regulations,  without  substantive  change. 
The  removal  of  the  requirement 
that  V3    of  the  members  of  the 
policymaking  or  advisory  bodv  't«  HMO 
enroUees  simply  conforms  to  the 
statutory  repeal  of  the  requirement  The 
change  in  the  deadline  for  submitting 
reports  is  substantive,  but  as  noted 
above,  all  affected  parties  had  notice  of. 
and  have  acquiesced  in.  ti^e  120-doy 
deadline  for  at  least  6  years. 

Accordingly,  we  find  that  notice  and 
opportunity  for  public  comment  are 
unnecessary  and  that  there  is  good 
cause  to  waive  proposed  rulemaking 
procedures. 

However,  as  previously  indurated,  we 
will  consider  timely  comments  from 
anyone  who  believes  that,  in  making  the 
technical  and  editorial  changes,  we  have 
unintentionally  altered  the  substance,  or 
who  objects  to  the  change  m  the 
reporting  deadline.  Although  we  cannot 
respond  to  comments  individually,  if 
we  change  these  rules  as  a  result  of 
comments,  we  will  disojss  all  timely 
comments  in  the  preamble  to  the 
revised  rules 

Regulatory  Impact  Statement 
Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulator}-  impact 
analysis  for  any  rule  that  will  have  an 
economic  impact  of  $100  million  or 
more,  cause  a  maior  intrrease  in  costs  or 
prices,  or  meet  other  thresholds 
specified  in  section  Kb!  of  the  order. 

We  have  determined  that  a  regulatory 
impact  analysis  is  not  required  because 
it  is  obvious  that  this  njle  will  have  no 
discernible  economic  effecL 


Regulatory  Flexibility  Analysis 

Consistent  with  the  Regijlatory 
Flexibility  Act  (RFA)  and  section 
1102ib)  of  the  Scx-.al  Se<.;unty  Act,  we 
prepare  a  regulatory  flexibility  analysis 
for  each  rule,  unless  the  Secretary 
certifies  that  the  particular  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaii  ontititis. 
or  a  significant  impact  on  Lhe  operation 
of  a  substantial  number  of  small  rural 
hospitals. 

We  have  not  prepared  a  regulatory 
flexibility  analysis  because  we  hdve 
determined,  and  the  SecTetary  certifies, 
that  these  rules  will  no'  ha\'e  a 
significant  impact,  on  a  substantial 
number  of  small  entities  or  on  the 
aperat_jon  of  a  substantial  number  of 
small  raral  hospitals. 

Paperwork  Reduction  Act 

Sections  417.120  417.122,41-  124, 
and  417,126  contain  information 
cciiection  requirements  siibiect  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Aci  cf  1580,  The  repotting  and 
recordkeeping  requirements  include 
such  things  as  general  reporting  and 
disclosure  requirements,  financial  and 
marketing  plans,  and  reporting  under 
specified  statutes.  These  requirements, 
which  have  been  in  effect  for  several 
years,  currently  are  approved  under 
OMB  number  693B-04 72. 

We  estimate  that  the  financial  plan 
requirement  involves  about  200 
respondents  and  each  requires  about  8 
hours  to  develop  the  plan.  For  "full  and 
fair  disclosure",  whicii  relates  to 
marketing,  all  Federally  qualified  HMOs 
(about  350)  are  involved,  and  the  time 
required  is  also  8  hours  per  respondent. 
General  reporting  and  disclosure  is 
required  of  all  350  HMOs,  but  can  be 
accomplished  in  about  6  hours. 
Reporting  under  ERISA  also  involves  ail 
HMOs  but  requires  only  about  1  hour 
per  respondent.  For  reports  on 
significant  business  transac-tions,  we 
estimate  that  tliere  will  be  only  50 
respondents  who  can  prepare  their 
reports  in  1  hour. 

If  you  comment  on  these  information 
collection  requirements,  please  send  a 
copy  of  your  comments  directly  to; 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Bldg.,  Washington,  DC  20503, 
Attention;  Allison  Herron  Eydt.  Desk 
Officer  for  HCFA. 

List  of  SubjecU  in  42  CFR  Part  417 

Administrative  practice  and 
procedure,  Health  maintenance 
organizations  (HMO).  Medicare. 
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Derivation  Table  for  42  CfR  Part  417, 
Subparts  B  and  C 


New  section 


Old  section 


Subpaii  B 

417.106(a)  41-  :  J  ;hj 

417.106(c)(3)  4'^  '  )7,|) 

417.106(d)  417  ;07{k) 

Subpart  C 

417.120  417.107  (a)(1)  (l)- 

(iii).  (v)  ft  (vi)  and 

(b) 
417  122  417.107  {a)(l)(iv) 

and  (aM3) 
*'  124  417.107  {aM2).  (c>- 

(e).  and  (gHD 
417.126  417.107(j)-(m) 

4  2  CFR  p  ill  41""  ;-,  arnen-ifcuj  as  '^m 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

A.  The  authority  cilatior.  for  part  417 
is  revised  to  read  as  foiiows 

.Authority:  Sers   1102    1833(a)(1)(A), 

l»blis)(2l!H),  1871,  1874.  and  iB"'fiofrhe 
S(x:ial  Sflcurifv  Act  (42  U  S.C.,  i  :J02. 
LfySiiaidHAi,  139.5x(s:i(2i<H,,  ]3t)5hh 
l.WSkit,  and  IJySmmi.  se<:t!on  114, rj  nf 
P'obhr  Law  97-248  (42  ISC   i;J95mrr.  niAe); 
s«,.s  1301  thTOL^gh  1318  of  the  Fubiic  Health 
Ser.-u^e  Act  (42  U  S  C.  300e  through  300e-17) 
■...•::"-s«  othrTwise  notpf' 

B   .Suhjia.^  ,'\  :s  .'-i,:r>en:it-d  as  follows: 

Subpart  A— General  Provision* 

1.  Section  417.1  is  amended  to  revise 
the  introductory  text;  remove  the 

definitions  of-/i'CA -A  and  Me;ribi'r.  insert. 
in  alphabetical  orcitr; ,  a  nefinilion  of 
Enmliep:  and  revise  !!,<-  definitions  of 
Ccmmm'iitv  n,;i-:i,  nvsieni.  Health 
raaintenciiict  organization,  Individual 
practice  association,  Medical  group, 
Medically  underserved  population, 
Folicymaking  body.  Qualified  HMO, 
Service  area.  Staff  of  the  HMO, 
Subscriber,  and  Unusual  or  infrequently 
used  health  services  to  read  as  follows: 

S4t71     Osfinltions. 

As  used  in  this  part,  unless  the 
context  indicates  othorwisfr— 

•  •        •        •        • 

Community  rG'.mg  sys'.fm  means  a 
systom  of  fixing  rates  of  payments  for 
health  senices  that  meets  the 

requirements  of  §  417.104(a)(3). 

•  •         •        •        • 

Er.roHee  means  an  individual  for 
whom  an  HMO,  CMP,  or  HCPP  assumes 
the  responsibility,  under  a  contract  or 


agreerrient,  for  the  fumi'^hing  of  hbalth 
car©  service,';  on  a  pff^paid  basis. 

Health  maintenance  organization 
(HMO)  means  a  legal  entity  that 

Erovides  or  arranges  for  the  provision  of 
asic  and  supplemental  health  services 
to  its  enrollees  in  the  manner  prescribed 
by,  is  organized  and  operated  in  the 
manner  prescribed  by,  and  otherwise 
meets  thp  rftfjuirements  of,  section  1301 
of  the  FHS  At  and  the  regulations  in 
subp  --'s  B  ctnd  C  of  this  part,  and 
§S4i;Mba  and  417.169. 

Individual  practice  association  (IPA) 
means  a  partnership,  association, 
corpora;.  )n  or    >  :er  irv^al  entity  that 
dehvers  ur  ar^Hiigas  lo:  the  delivery  of 
health  8er\.r.e8  and  which  :;i,s  t-iitered 
into  written  ^h,-  .    ^'s  arrangement  or 
arrangements  >ai  ;.  aealth  professionals, 
a  majority  of  whom  are  licensed  to 
practice  medicine  or  osteopathy.  The 
written  services  arrangement  must 
provide: 

(1)  TTiat  these  health  professionals 
will  provide  their  professional  services 
in  accordance  with  a  com[)ensation 
arrangement  established  by  the  entity; 
and 

{2j  Tu  tTiO  e.Ktent  feasible,  for  the 
sharing  by  these  health  professionals  of 
health  (including  medical)  and  other 
records,  equipment,  and  professional, 
technical,  and  administrative  staff. 

Medical  group  means  a  partnership, 
association,  corporation,  or  other  group: 

(1)  That  is  composed  of  health 
professionals  licensed  to  practice 
medicine  or  osteopathy  and  of  such 
other  licensed  health  professionals 
(including  dentists,  optometrists,  and 
podiatrists)  as  are  necessary  for  the 
provision  of  health  services  for  which 
the  group  is  responsible; 

(2)  A  majority  of  the  members  of 
which  are  licensed  to  practice  medicine 
or  osteopathy;  and 

(3)  The  members  of  which: 

(i)  After  the  end  of  the  48  month 
period  beginning  after  the  month  in 
which  the  HMO  for  which  the  group 
provides  health  services  becomes  a 
qualified  HMO,  as  their  principal 
professional  activity  (over  50  percent 
individually)  engage  in  the  coordinated 
practice  of  their  profession  and  as  a 
group  responsibility  have  substantial 
responsibility  (over  35  percent  in  the 
agp^ate  of  their  professional  activity) 
for  the  deUvery  of  health  services  to 
enrollees  of  an  HMO; 

(ii)  Pool  their  income  from  practice  as 
members  of  the  group  and  distribute  it 
among  themselves  according  to  a 
prearranged  salary  or  dravong  account 
or  other  similar  plan  unrelated  to  the 
provision  of  specific  health  services; 


till)  St.tire  health  (including  medical) 
records  and  substantial  portions  of 
major  equipment  and  of  professional, 
technical,  and  administrative  staff; 

(iv)  Establish  an  arrangement  whereby 
an  enrollee's  enrollment  status  is  not 
known  to  the  health  professional  who 
provides  health  services  to  the  enrollee. 

Medically  underserved  population 
means  the  population  of  an  urban  or 
rural  area  as  described  in  Sec. 
417,912(d). 

•  •        •        •        • 

Policymaking  body  of  an  HMO  means 
a  board  of  directors,  governing  body,  or 
other  body  of  individuals  that  has  the 
authority  to  establish  policy  for  the 
HMO. 

Qualified  HMO  means  an  HMO  found 
by  HCFA  to  be  qualified  wdthin  the 
meaning  of  section  1310  of  the  FHS  Act 
and  subpart  D  of  this  part. 

•  •        •        •        • 

Service  area  means  the  geographic 
area  as  defined  through  zip  codes, 
census  tracts,  or  other  geographic 
subdivisions,  found  by  HCFA  to  be  the 
area  within  which  the  HMO  provides  or 
arranges  for  basic  and  supplemental 
health  services  that  are  available  and 
accessible  to  its  enrollees  as  required  by 
section  1301  (b)(4)  of  the  FHS  Act. 

Staff  of  the  HMO  means  health 
professionals  who  are  employees  of  the 
HMO  and  who — 

(1)  Provide  services  to  HMO  enrollees 
at  an  HMO  facilitj'  subject  to  the  staff 
poHcies  and  operational  procedures  of 
the  HMO; 

(2)  Engage  in  the  coordinated  practice 
of  their  profession  and  provide  to 
enrollees  of  the  HMO  the  health  services 
that  the  HMO  has  contracted  to  provide; 

(3)  Share  medical  and  other  records, 
equipment,  and  professional,  technical, 
and  administrative  staff  of  the  HMO; 
and 

(4)  Provide  their  professional  services 
in  accordance  with  a  compensation 
arrangement,  other  than  fee-for-service, 
established  by  the  liMO.  This 
arrangement  may  include,  but  is  not 
limited  to,  fee-for-time,  retainer  or 
salary. 

Subscriber  means  an  enrollee  who  has 
entered  into  a  contractual  relationship 
with  the  HMO  or  who  is  responsible  for 
making  payments  for  basic  health 
services  (and  contracted  for 
supplemental  health  services)  to  the 
HMO  or  on  whose  behalf  these 
payments  are  made. 
•        •        •        •        « 

Unusual  or  infrequently  used  health 
services  means: 
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(1)  Those  health  services  that  are 
projected  to  involve  fewer  than  1 
percent  of  the  encounters  per  year  for 
the  entire  HMO  enrollment,  or, 

(2)  These  health  services  the 
provision  of  which,  given  the 
enrollment  proteaion  of  the  HMO  and 
generally  accepted  staffing  patterns,  is 
projected  v*ill  require  less  than  0-25  full 
tme  equivalent  health  professionals, 

C.  Subpart  B  is  amended  as  follows: 
1  The  heading  of  subpart  B  is  revised 
to  read  as  follows 

Subpart  B— Ouallt>ed  Health 
Maintenance  OrQanizationt:  Services 

2,  Section  417.106  is  revised  to  read 

as  follows: 

1417,106    Quailty  Msursnceprogrem; 
Avaitability,  •cceMibiifty,  and  continutty  of 
basic  end  suppiemsntai  h—wn  aervices. 

(a)  Quality  assurance  prograrr.  Each 
HMO  or  CKIP  must  have  an  ongoing 
quality  assurance  program  for  its  health 
services  that  meets  the  following 
conditions: 

(1)  Stresses  health  outcomes  to  the 
extent  consistent  with  the  state  of  the 
art. 

(2)  Provides  review  by  physicians  and 
other  health  professionals  of  the  process 
followed  m  the  provision  of  health 
services. 

(3)  Uses  systematic  data  collection  of 
performance  and  patient  results, 
provides  interpretation  of  these  data  to 
its  practitioners,  and  institutes  needed 
change. 

(4)  Includes  written  procedures  for 
taking  appropnate  remedial  action 
whenever,  as  determined  under  the 
quahty  assurance  program, 
inappropriate  or  substandard  services 
have  been  provided  or  services  that 
ought  to  have  been  furnished  have  not 
been  provided, 

fb)  Availability  and  accessibility  of 
health  care  senices.  Basic  health 
services  and  those  supplemental  health 
services  for  which  enroUees  have 
contracted  must  be  provided  or  arranged 
for  by  tho  H\<0  in  accordance  with  the 
following  rules: 

(1)  Except  as  provided  in  paragraph 
fb)(2)  of  this  section,  the  services  must 
be  available  to  each  enrollee  within  the 
HMO's  service  area. 

(2)  Exception  If  the  HMO's  service 
area  is  located  whoi'.y  wiLhin  a 
nonmetropclitan  area,  the  HSiQ  may 
make  available  outside  its  service  ar«a 
any  basic  health  service  that  is  not  a 
pnmary  care  or  emergency  care  service, 
if  the  number  of  providers  of  that  basic 
health  service  who  will  provide  the 
service  to  the  HMO  s  enrollees  is 
insufficient  to  meet  the  demand.  As 
used  in  this  paragraph,  primary  care 


includes  general  practice,  family 
practice,  general  internal  medicine, 
general  pediatrics,  and  general 
obstetrics  and  gynecology  An  HMO  that 
provides  the  services  covered  by  these 
fields  through  at  least  a  gnneral  or 
family  practitioner,  or  a  pediatrician 
and  a  general  internist,  is  considered  to 
be  providing  primary  care. 

(3)  The  services  must  be  available  and 
accessible  with  reasonable  promptness 
to  each  of  the  HMO's  enrollees  as 
ensured  through — 

(i)  Staffing  patterns  within  generally 
accepted  norms  for  meeting  the 
projected  enrollment  needs;  and 

(ii)  Geographic  location  hours  of 
operation,  and  arrangements  for  after- 
hours  services.  (Medical Iv  necessar>' 
emergency  services  m.ust  be  available  24 
hours  a  day,  7  days  a  week  ) 

(c)  Continuity  of  care.  The  HMO  must 
ensure  continuity  or  care  through 
arrangements  that  include  but  are  not 
limited  to  the  following: 

(1)  Use  of  a  health  professional  who 

is  primarily  responsible  for  coordinating 
the  enrollee  s  overall  health  care. 

(2)  A  system  of  health  and  medical 
records  that  accumulates  pertinent 
information  about  the  enrollee's  health 
care  and  makes  it  available  to 
appropriate  professionals 

(3)  Arrangemerits  made  directly  or 
through  the  "HMO  s  providers  to  ensure 
that  the  HMO  or  the  health  professional 
who  coordinates  the  enrollee's  overall 
health  care  is  kept  informed  about  the 
services  that  the  referral  resources 
furnish  to  the  enrollee. 

(d)  Confidentiality  of  heahh  records. 
Each  HMO  must  establish  adequate 
procedures  to  ensure  the  confidentiality 
of  the  health  and  medical  records  of  its 
enrollees. 

§417.107    [P«Mfv«dl. 

3.  Section  417.107  is  removed  and 
reserved. 

§4417  106  and  417  109    [R«<ie«lgnatad  aa 

H417.16«  and  417,169] 

4.  Sections  417.108  and  417,109  are 
redesignated  under  subpart  F  as 
§§417.168  and  417. 169  respectively 

D.  A  new  sub]>art  C,  containing 
§§417,120.417.122.  417  124,  and 
417.126  is  added  to  r«ad  as  follows. 

Subpart  C — Qualified  H«alth  Malntananc* 
Orgar.lzfltiona  Osanaation  and  Operation 

bflC. 

417.120  Fiscally  sound  operation  and 

assumption  of  financial  risk. 
417.122  Protection  of  enrollees. 
417.124  Administration  and  management 
417.126  Recordkeeping  and  reporting 

requirmnents. 


Subpart  C— Qualified  Health 
Mainterwnca  Organizations: 
Organization  and  Operation 

§417.120    Racalty  aound  operatiori  and 
aaaumption  of  financial  rialc 

(a)  Fiscally  sound  opewtion — (1) 
General  requirements  Each  HMO  must 
have  a  fiscally  sound  operation,  as 
demonstrated  by  the  following; 

(i)  Total  assets  greater  than  total 
unsubordinated  liabilities.  In  evaluating 
assets  and  liabilities,  loan  funds 
awarded  or  guaranteed  under  section 
1306  of  the  Public  Health  Service  Act 
are  not  included  as  liabilities. 

in)  Sufficient  cash  flow  and  adequate 
liquidity  to  meet  obligations  as  they 
become  due. 

(lii)  A  net  operating  surplus,  or  a 
financial  plan  that  meets  Lie 
requirements  of  paragraph  {a)i'2)  of  this 
section. 

(iv)  An  insolvency  protection  plan 
that  meets  the  requirements  of 
§417  122(b)  for  protection  of  enrollees. 

(v)  A  fidelity  bond  or  bonds,  procured 
and  maintained  by  the  HMO,  in  an 
amount  fixed  by  its  policymaking  body 
but  not  less  than  $100,000  per 
individual,  covering  each  officer  and 
employee  entrusted  with  the  handling 
of  its  funds.  The  bond  may  have 
reasonable  deductibles,  based  upon  the 
financial  strength  of  the  HMO. 

(vi)  Insurance  policies  or  other 
arrangements,  secured  and  maintained 
by  the  HMO  and  approved  by  HCFA  to 
insure  the  HMO  against  losses  arising 
from  professional  liability  claims,  fire, 
theft,  fraud,  embezzlement,  and  other 
casualty  risks. 

(2)  Financial  plan  requirement.  (1)  If 
an  HMO  has  not  earned  a  aimulative 
net  op)erating  surplus  during  the  three 
m.ost  recent  fiscal  years,  did  not  earn  a 
n«t  operating  surplus  during  the  most 
recent  fiscal  year  or  does  not  have 
positive  net  worth,  the  HMO  must 
submit  a  financial  plan  satisfactory  to 
HCFA  to  achieve  net  operating  surplus 
within  available  fiscal  resources, 
(ii)  This  plan  must  include — 

(A)  A  detailed  marketing  plan; 

(B)  Statements  of  revenue  and 
expense  on  an  accrual  basis; 

(C)  Sources  and  uses  of  funds 
statements;  and 

(D)  Balance  sheets. 

fol  Assumption  of  financial  risk.  Each 
HMO  must  assume  full  financial  risk  on 
a  prospective  basis  for  the  provision  of 
ba.sic  health  services,  except  that  it  may 
obtain  insurance  or  make  other 
arrangements  as  follows: 

(1)  For  the  cost  of  providing  to  any 
enrollee  basic  health  services  with  an 
aggregate  value  of  more  than  $5,000  in 
any  year. 
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(2)  For  the  cost  of  basic  health 
senices  obtained  by  its  enrollees  from 
sources  other  than  the  HMO  because 
medical  necessity  required  that  they  be 
furnished  before  they  could  be  socured 
through  the  HMO. 

(3]  For  not  more  than  90  percent  of 
the  amount  by  which  its  costs  for  any 
of  its  P.scal  years  exceed  115  penent'of 
its  income  for  that  fiscal  year 

(4)  For  physicians  or  other  health 
professionals,  health  care  institutions, 
or  any  other  ccmbmation  of  such 
individuals  or  institutions  to  assume  all 
or  part  of  the  financial  nsk  on  a 
prospective  basis  for  their  furnishing  of 
basic  health  services  to  the  HMO's 
enrollees. 

§417  122    Prot»ction  of  anroJtee*. 

ia)  LjahiJity protedian  (1)  Each  iiMO 
must  adopt  and  maintain  arrar  ie!n;^'!;s 
satisfactory  to  HCFA  to  protwn  its 
enrollees  from  incurring  liability  fur 
payment  of  any  fees  that  are  the  legal 
obligation  of  the  HMO,  These 
arrangements  may  include  any  of  the 
following. 

(ij  Contractual  arrangements  that 
prohibit  health  care  providers  used  i>y 
the  enrollees  from  holding  any  enrollee 
liable  for  payment  cf  any  fees  that  are 
the  legal  obligation  of  the  H.MO. 

(u)  Insurajjce,  acceptabie  to  HCFA 

uii)  Financial  reser»'es,  acceptable  to 
HCFA,  that  are  held  for  the  HMO  and 
restricted  for  use  only  in  Lhe  ev-nt  cf 
insolvency. 

(iv)  Any  other  arrangemen's 
acceptable  to  HCFA, 

(2)  The  requirements  of  '.his  paragraph 
do  not  apply  to  an  HMO  if  HCJ'A 
determines  that  State  law  protects  the 
flMO  enrollires  from  lidbiliiy  for 
payment  of  any  fees  that  are' the  legal 
obligation  of  the  HMO. 

(1))  Protection  against  loss  of  benefits 
ifibe  HMO  becomes  insolvent.  The 
insolvency  protection  plan  required 
under  §417. 120(a)  must  provide  for 
coniinuation  of  benefits  as  follows; 

(1)  For  a!!  enrollees,  fur  the  duration 
of  the  contraa  period  for  which 

pa)  ment  has  been  made 

(2)  For  enrollees  who  are  in  an 
inpatient  facility  on  the  date  cf 
insolvenc:)'.  until  they  are  disciiarged 
from  the  facility. 

§417  124    Admlnlttrsttoo  and 
manaoemcnL 

(a)  General  requiren-'.ents.  Each  HMO 
m.ust  have  adminisLrativa  and 
managerial  arrangements  satisfactory  ;o 
HCFA,  as  demonstrated  by  at  least  the 
following: 

(1)  A  policymaking  body  tliat 
exercises  oversight  and  control  over  the 
HMO's  policies  and  personnel  to  ensure 


that  management  actions  are  in  the  best 
interest  of  the  HMO  and  its  enrnile«s 

(2)  Personnel  and  systems  sufficient 
for  the  HMO  to  organize,  plan,  control 
and  evaluate  the  financial,  marketing, 
hoalth  services,  quality  assurance 
p.'-ogram,  administrative  and 
rr-.anagement  aspe<-ts  of  the  HMO 

!?j  At  a  m;ni,muni.  ma,[iag*-rr:"r,^  i<\  a:; 
f'-ecutive  whose  appointment  en.i 
removal  are  under  the  control  of  the 
HMO's  policymaimg  bndy. 

(bj  Ful!  and  fair  d,, s. -■'„''' ^;.'„^ — ': '  F'lsic 
rule.  Each  HMO  n;..s;  p-t-parv  e  wr::ten 
description  of  the  fc':-!w..zi 

(i)  Benefits  (including  limitations  and 
exclusions) 

(ii)  Coverage  (including  a  statement  of 
conditions  on  eligibility  for  benefits). 

(iii)  Procedures  to  be  followed  in 
obtaining  benefits  and  a  description  of 
circumstances  under  which  benefits 
may  be  denied, 
(iv)  Rates. 

(v)  Grievance  procedures, 
(vi)  Service  area, 
(vii)  Participating  providers, 
(viii)  Financial  condition  including  at 
least  the  following  most  recently 
audited  information:  Current  assets, 
other  assets,  total  assets;  current 
liabilities,  long  term  liabilities;  and  net 
worth. 

(2)  Requirements  for  the  description. 
(i)  The  description  must  be  written  in  a 
way  that  can  be  easily  understood  by 
tlie  average  person  who  might  enroll  in 
the  HMO. 

(ii)  The  description  of  benefits  and 
coverage  may  be  in  general  terms  if 
referf'-.-e  is  r-.nie  to  a  detailed 
statement  cf  l^enefits  and  coverage  that 
!•?  available  without  cost  to  any  person 
uho  enrolls  ;;  *r>»  HMO  or  to  whom  the 
opportunity  fur  Ti-.-ilment  is  offered. 

(iii)  The  HMO  must  provide  the 
description  to  any  enrollee  or  person 
who  is  eligible  to  elect  the  HMO  option 
and  who  requests  the  material  from  the 
HMO  or  the  administrator  of  a  health 
benefits  plan.  For  purposes  of  this 
requirement,  "administrator"  (of  a 
health  benefits  plan)  has  the  meaning  it 
is  given  in  the  Employment  Retirement 
Income  Security  Act  of  1974  (ERISA)  at 
29  U.S.C.  1002(16)(A). 

(iv)  If  the  HMO  provides  health 
serv  ices  through  individual  practice 
associations  (IP As),  the  HMO  must 
specify  the  number  of  member 
physicians  by  specialty,  and  a  listing  of 
the  hospitals  where  HMO  enrollees  will 
receive  basic  and  supplemental  health 
services, 

(v)  If  the  HMO  providt'S  health 
ser^'ices  other  than  thrci-gh  U\\a,  the 
HMO  must  specify,  for  mih  ambulatory 
care  facility,  the  fac.litv's  e,^ir8ss,  days 
and  hours  of  operatjon.  at)d  :ne  number 
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will  receive  basic  and  supplemental 
health  services. 

(c)  Broadly  representative  enroHment 
(1)  Each  HMO  must  offer  enrollment  to 
persons  who  are  broadly  representative 
of  the  various  age,  social,  and  income 
groups  within  its  service  area. 

(2)  If  an  HMO  has  a  medically 
underserved  population  located  in  its 
service  area,  not  more  than  75  percent 
of  its  enrollees  may  be  from  the 
medicallv  underserved  population 
unless  'r,t-  ftrnt  m  which  that  population 
resiaes  is  a  rural  area. 

(d)  Health  status  and  enrollment.  (1) 
The  HMO  may  not,  on  the  basis  of 
health  status,  health  care  needs,  or  age 
of  the  individual — 

(i)  Expel  or  refuse  to  reenroll  any 
enrollee;  or 

(ii)  Refuse  to  enroll  individual 
members  of  a  group. 

(2)  For  purposes  of  this  paragraph,  a 
"group"  is  composed  of  individuals 
who  enroll  in  the  HMO  under  a  contract 
or  other  arrangement  that  covers  two  or 
more  subscribers.  Examples  of  groups 
are  employees  who  enroll  under  a 
contract  between  their  employer  and  the 
HMO,  or  members  of  an  organization 
that  arranges  coverage  for  its 
membership. 

(3)  Nothing  in  this  subpart  prohibits 
an  HMO  from  requiring  that,  as  a 
condition  for  continued  eligibility  for 
enrollment,  enrolled  dependent 
children,  upon  reaching  a  specified  age, 
convert  to  individual  enrollment, 
consistent  with  paragraph  (e)  of  this 
section. 

(e)  Conversion  of  enrollment.  (1)  Each 
HMO  must  offer  individual  enrollment 
to  the  following: 

(i)  Each  enrollee  (and  his  or  her 
enrolled  dependents)  leaving  a  group. 

(ii)  Each  enrollee  who  would 
othenvise  cease  to  be  ehgible  for  HMO 
enrollment  because  of  his  or  her  age,  or 
the  death  or  divorce  of  an  enrollee. 

(2)  The  individual  enrollment  offered 
must  meet  the  conditions  of  subpart  B 
of  thispart  and  this  subpart  C. 

(3)  Tne  HMO  is  not  required  to  offer 
individual  enrollment  except  to  the 
enrollees  specified  in  this  paraeraph. 

(f)  [Reserved] 

(g)  Grievance  procedures.  Each  HMO 
must  have  and  use  meaningful 
procedures  for  hearing  and  resolving 
grievances  between  the  HMO's  enrollees 
and  the  HMO,  including  the  HMO  staff 
and  medical  groups  and  IPAs  that 
furnish  services.  These  procedures  must 
ensure  that; 

(1)  Grievances  and  complaints  are 
transmitted  in  a  timely  manner  to 
appropriate  HMO  decisionmaidng  levels 


38070         Federal  Register 


V< 


:34    '  Thoxsdav    July  15,  1993  /  Rules  and  Regulations 


tnat  have  authority  t;)  'ake  ronective 
artion,  and 

1 2)  Appropriate  action  is  taken 
promptly,  including  a  full  investigation 
if  necessary  and  notification  of 
:onremed  parties  as  to  the  results  of  the 
MMO  s  investigation. 

(h)  Certification  of  institutional 
providers.  Each  HMO  must  ensure  that 
its  affiliated  institutional  providers  meet 
one  of  the  following  conditions: 

(1)  In  the  case  of  hospitals,  are  either 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Health  Care 
Organizations,  or  certified  by  Medicare. 

(2)  In  the  case  of  laboratories,  are 
either  CLIA -exempt,  or  have  in  effect  a 
valid  certificate  of  one  of  the  following 
types,  issued  by  HCFA  in  accordance 
with  section  353  of  the  PHS  Act  and 
part  493  of  this  chapter: 

(i)  Registration  certificate. 

(ii)Ce.-tificate. 

(iii)  Certificate  of  waiver. 

(iv)  Certificate  of  accreditation. 

(3)  In  the  case  of  other  affiliated 
institutional  providers,  are  certified  for 
participation  in  Medicare  and  Medicaid 
in  accordance  with  part  405,  416,  418, 
488,  or  491  of  this  chapter,  as 
appropriate. 

re^^ulrenxnts. 

(a)  General  reporting  and  disclosure 
requirements.  Each  HMO  must  have  an 
effective  procedure  to  develop,  compile, 
evaluate,  and  report  to  HCFA,  to  its 
enrollees,  and  to  the  general  public,  at 
the  times  and  in  the  manner  that  HCFA 
requires,  and  while  safeguarding  the 
confidentiality  of  the  doctor-patient 
relationship,  statistics  and  other 
information  with  respect  to  the 
following: 

(1)  The  cost  of  its  operations. 

(2)  The  patterns  of  utilization  of  its 
services. 

(3)  The  availability,  accessibility,  and 
acceptability  of  its  services. 

(4)  To  the  extent  practical, 
developments  in  the  health  status  of  its 
enrollees. 

(5)  Information  demonstrating  that  the 
HMO  has  a  fiscally  sound  operation. 

(6)  Other  matters  that  HCFA  may 
require. 

fb)  Significant  business  transactions. 
Each  HMO  must  report  to  HCFA 
annually,  within  120  days  of  the  end  of 
its  fiscal  year  (unless  for  good  cause 
shown,  HCFA  authorizes  an  extension 
of  time),  the  following: 

(1)  A  description  of  significant 
business  transactions  (as  defined  in 
paragraph  (c)  of  this  section)  between 
the  HMO  and  a  party  in  interest. 

(2)  With  respect  to  those 
transactions — 


(i)  A  showing  that  the  costs  of  the 
transactions  listed  in  paragraph  (c)  of 
this  section  do  not  exceed  the  costs  that 
would  be  incurred  if  these  transactions 
were  with  someone  who  is  not  a  party 
in  interest:  or 

(ii)  If  they  do  exceed,  a  justification 
that  the  higher  costs  are  consistent  with 
prudent  management  and  fiscal 
soundness  requirements. 

(3)  A  combined  financial  statement 
for  the  HMO  and  a  party  in  interest  if 
either  of  the  following  conditions  is 
met: 

(i)  Thirty-five  percent  or  more  of  the 
costs  of  operation  of  the  HMO  go  to  a 
party  in  interest. 

(ii)  Thirty-five  percent  or  more  of  the 
revenue  of  a  party  in  interest  is  from  the 
HMO. 

(c)  "Significant  business  transaction" 
defined.  As  used  in  paragraph  (b)  of  this 
section — 

(1)  Business  transaction  means  any  of 
the  following  kinds  of  transactions: 

(i)  Sale,  exchange  or  lease  of  property. 

(ii)  Loan  of  money  or  extension  of 
credit. 

(iii)  Goods,  services,  or  facilities 
furnished  for  a  monetary  consideration, 
including  management  services,  but  not 
including — 

(A)  Salaries  paid  to  employees  for 
services  performed  in  the  normal  course 
of  their  employment;  or 

(B)  Healtn  services  furnished  to  the 
HMO's  enrollees  by  hospitals  and  other 
providers,  and  by  HMO  staff,  medical 
groups,  or  DP  As,  or  by  any  combination 
of  those  entities. 

(2)  Significant  business  transaction 
means  any  business  transaction  or  series 
of  transactions  of  the  kind  specified  in 
paragraph  (c)(1)  of  this  section  that, 
during  any  fiscal  year  of  the  HMO,  have 
a  total  value  that  exceeds  $25,000  or  5 
percent  of  the  HMO's  total  operating 
expenses,  whichever  is  less. 

(d)  Beauirements  for  combined 
financial  statements.  (1)  The  combined 
financial  statements  required  by 
paragraph  (b)(3)  of  this  section  must 
display  in  separate  columns  the 
financial  information  for  the  HMO  and 
each  of  these  parties  in  interest. 

(2)  Inter-entity  transactions  must  be 
eliminated  in  the  consolidated  column. 

(3)  These  statements  must  have  been 
examined  by  an  independent  auditor  in 
accordance  with  generally  accepted 
accounting  principles,  and  must  include 
appropriate  opinions  and  notes. 

(4)  upon  written  request  from  an 
HMO  showing  good  cause,  HCFA  may 
waive  the  requirement  that  its  combined 
financial  statement  include  the  financial 
information  required  in  this  paragraph 

(d)  with  respect  to  a  particular  entity. 
(e)  Reporting  and  disclosure  under 

ERISA.  (1)  For  any  employees'  health 


benefits  plan  that  includes  an  HMO  in 

its  offerings,  the  HMO  must  furnish, 
upon  request,  the  information  the  plan 
ri.'eds  to  fulfill  its  reporting  and 
ti.Kc  losare  obligations  (with  respect  to 
the  particular  HMO)  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA). 

(2)  The  HMO  must  furnish  the 
information  to  the  employer  nr  the 
employer's  designee,  or  to  tho  plan 
administrator,  as  the  term 
"administrator"  is  defined  in  ERIS.\. 

E.  Subpart  D  is  amended  as  set  fon.n 
below: 

Subpart  D — Application  for  F»d«r8t 
Qualification 

1.  Sections  417.140  and  417.141  are 
revised  to  read  as  follows: 

§417.1*0     Applicabiiity, 

The  regulations  in  this  subpart  apply 
to  any  entity  seeking  a  determination  by 
HCFA,  under  section  1310(d)  of  the  PHS 
Act,  that  it  is  a  qualified  health 
maintenance  organization  (HMO). 

§417141     D«fir^itioo«. 
As  used  in  this  subpart — 
Operational  qualified  HMO  means  an 
HMO  that  HCFA  has  determined 
provides  basic  and  supplemental  health 
services  to  all  of  its  enrollees  in 
accordance  wiih  subpart  B  of  this  part 
and  §§  417  1P8  and  417.169,  and  is 
organized  and  operated  in  accordance 
with  subpart  C  of  this  part  and 
§§417.168  and  417.169. 

Preoperational  qualified  HMO  means 
an  entity  that  HCFA  has  determined 
will,  when  it  becomes  operational,  be  a 
qualified  HMO. 

Transitionally  qualified  HMO  means 
an  entity  that  operates  a  prepaid  health 
care  delivery  system  and  that  HCFA  has 
determined  meets  the  requirements  of 
§417, 142(b).  A  transitionally  qualified 
HMO  is  considered  a  "qualified  HMO" 
for  the  purpose  of  compliance  by  an 
employer  with  the  requirements  of 
section  1310  of  the  PHS  Act  and  subpart 
E  of  this  part.  Under  these  requirements, 
the  employer  must  include  the  HMO  in 
its  health  benefits  plan  so  long  as  the 
HMO's  qualification  has  not  been 
revoked  under  section  1312(b)  of  the 
PHS  Act  and  §  417.163(d). 

2.  Section  417.142  is  revised  to  read 
as  follows: 

§417.142     Requirements  for  qualification. 

On  the  basis  of  an  application 
submitted  in  accordance  with  this 
subpart  and  any  additional  information 
and  investigation  (including  site  visits) 
that  HCFA  miay  require: 

(a)  HCFA  determines  thai  the 
applicant  is  an  operational  qualified 
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H.VO  if  HCFA  finds  that  the  appiicar;* 
rnM^'s  the  requirerritnus  of  subparts  B 
and  C  of  this  part  and  §^  41 7,168  and 
417  169,  and  the  applicant  provides 
written  assurances  satisfactory  to  HCFA, 
Within  30deys  of  the  date  of  HCFA 's 
determination,  that  it: 

11)  F'rovides  and  will  provide  basic 
health  services  (and  any  contracted  for 
supplemental  health  services)  to  its 
enrollees; 

(2)  Provides  and  will  provide  these 
services  in  the  manner  prescribed  by 
section  1301(b)  of  the  PHS  Act  and 
subpart  B  of  this  part  and  §§417.168 
and  417.169; 

(3)  Is  organized  and  operated,  and 
will  continue  to  be  organized  and 
operated,  in  the  manner  prescribed  by 
section  1301(c)  of  the  PHS  Act  and 
subpart  C  of  this  part  and  §§  417.168 
and  417.169: 

(4)  Under  arrangements  that  safeguard 
the  confidentiality  of  patient 
information  and  records,  will  provide 
access  to  HCFA  and  the  Comptroller 
General  or  any  of  their  duly  authorized 
representatives  for  the  purpose  of  audit, 
examination  or  evaluation  to  any  books, 
documents,  papers,  and  records  of  the 
eritity  relating  to  its  operations  as  an 
H.MO,  and  to  any  facilities  operated  by 
the  entity;  and 

(t)  Will  continue  to  comply  with  any 
other  assurances  that  the  entity  has 
given  to  HCFA, 

(b)  HCi-'A  may  determine  that  an 
applicant  is  a  I'ansitionally  qualified 
H.MO  upon  finding  that  it  currently  is 
organized  and  is  providing  prepaid 
health  serv'ices  as  describe!  in  this 
paragraph  and  if  it  provides  written 
assurances  satisfactory  to  HCFA.  within 
30  days  of  the  date  of  HCFA's 
determination,  that  it  will: 

(1)  With  respect  to  all  new  group  and 
individual  (nongroup)  contracts  that  it 
enters  into  af^er  the  date  of  HCFA's 
cietermination.  provide  basic  health 
sen-ices  (and  any  contracted  for 
supplemental  health  services)  to 
^nroi'ees  enrcHed  under  these  contracts 
and  w:!i  provide  these  sendees  in  the 
m.anner  prescribed  by  subpart  B  of  this 
part  and  §§417,168  and  417,169,  and 
with  respect  to  these  enrollees  will  be 
organized  and  operated  in  accordance 
with  subpart  C  of  this  part  and 
§§417,168  and  417,169 

(2j  Wiih  respect  to  its  group  and 
mdiv'dual  contracts  that  are  in  effect  on 
the  date  of  HCF.'K's  determ.ination  and 
that  are  renewed  or  renegotiated  dunng 
the  penod  approved  by  HCFA  under 
paragraph  (b)(2)fiii)  of'this  section  in 
accordance  with  the  plan  so  approved: 

(i)  Provide  at  least  those  serv  sees 
specified  in  the  following  sections 
(except  that  these  services  may  bo 


limited  as  to  time  and  cost): 
§  417.101(a)(1)  (physician  services); 
§  417.101(a)(2)  (outpatient  services  and 
inpatient  hospital  services)  except  that 
inpatient  hospital  services  or  outpatient 
services  by  a  hospital,  or  both,  need  not 
be  provided,  or  paid  for  by  the  HMO  if 
the  HMO  can  show  that  these  services 
are.  or  insurance  for  these  services  is. 
being  provided  through  arrangements 
made  by  entities  other  than  the  HMO; 
§  417.101(a)(3)  (medically  necessary 
emergency  health  services);  and 
§  100.102(a)(6)  (diagnostic  laboratory 
and  diagnostic  and  therapjeutic 
radiologic  services): 

(ii)  Be  organized  and  operated  in 
accordance  with  subpart  C  of  this  part 
and  §§  417.68  and  417.69.  except  that— 

(A)  It  need  not  assume  full  Hnancial 
risk  for  the  provision  of  basic  health 
services  as  required  by  §  417.120(b);  and 

(B)  It  need  not  abide  by  the  insurance 
limitations  of  §  417.120  (b)(1)  and  (b)(3); 

(iii)  Provide  that  pajTnent  for  basic 
health  services  will  be  in  accordance 
with  §417.104  except  that  it  need  not 
comply  with — 

(A)  The  requirements  for  a 
community  rating  system  as  set  forth  in 
§  417.104(a)(3); 

(B)  The  limitations  on  copayments  as 
set  forth  in  §  417.104(a)(4);  and 

(C)  The  requirement  of  §  417.105(b) 
that  supplemental  health  services 
payments  that  are  fixed  on  a 
prepayment  basis  be  fixed  under  a 
community  rating  system; 

(iv)  Implement  a  time-phased  plan 
acceptable  to  HCFA  which  specifies 
definite  steps  for  meeting,  at  the  time  of 
renewal  of  each  group  or  individual 
contract,  but  no  later  than  3  years  after 
the  date  of  HCFA's  determination,  all 
the  requirements  of  subparts  B  and  C  of 
this  part  and  §§417.168  and  417.169: 
and 

(v)  Upon  completion  of  the  time- 
phased  plan — 

(A)  Provide  basic  and  supplemental 
health  services  to  all  of  its  enrollees; 

(B)  Provide  these  services  to  all  of  its 
enrollees  in  the  manner  prescribed  by 
subpart  B  of  this  part  and  §§  417.168 
and  417. 16Q;  and 

(C)  Be  organized  and  operate  in  the 
manner  prescribed  by  subpart  C  of  this 
part  and  §§  417.168  and  417.169. 

(c)  HCFA  may  determine  that  an 
applicant  is  a  preo{>erational  qualified 
HMO  if  it  provides,  within  30  days  of 
HCFA's  determination,  satisfactory 
assurances  that  it  will  become 
operational  within  60  days  following 
that  determ.ination  and  will,  when  it 
becomes  operational,  meet  the 
requirements  of  subparts  B  and  C  of  this 
part  and  §§  41 7.168  and  417.169.  Upon 
notification  by  the  applicant  to  HCFA 


that  it  has  become  operational.  HCFA 
will,  within  30  days  of  this  notification, 
make  a  determination  whether  the 
applicant  is  an  operational  quaUfied 
HMO.  In  the  absence  of  this 
determination,  the  organization  is  not 
an  operational  qualified  HMO  even 
though  it  becomes  oi>erational. 

(d)  If  HCFA  determines  that  an 
applicant  meets  the  requirements  for 
qualification  and  the  applicant  fails  to 
sign  its  assurances  within  30  days 
following  the  date  of  the  determination, 
then  HCFA  will  notify  the  applicant  in 
writing  that  its  application  is  considered 
withdraw^n  and  that  it  is  not  a  qualified 
HMO. 

(e)  An  HMO  that  has  more  than  one 
regional  component,  as  described  in 
§4l7.l04(b){3)(iii).  will  be  considered 
qualified  for  those  regional  components 
for  which  assurances  have  been  signed 
in  accordance  with  this  section. 

F.  The  title  of  subpart  F  is  revised  and 
subpart  F  is  amended  as  set  forth  below: 

Subpart  F— Continued  Regulation  of 
Qualified  HMOs 

1.  Sections  417.160  through  417.162 
are  revised  to  read  as  follows: 

§417.160    Purpose  «)       b::      aolHty. 

This  subpart  applies  to  any  entity  that 
was  determined  by  HCFA  to  be  a 
qualified  health  maintenance 
organization  (HMO)  under  subpart  D  of 
this  part,  or  that  provided  written 
assurances  to  HCFA  as  a  condition  for 
receiving  financial  assistance  under 
subpart  V  of  this  part,  and  sets  forth 
procedures  for  enforcing  the  assurances 
given  to  HCFA  bv  these  entities 

§417.161     Conpi.^'K*  wnt-  «»»i:-8n'^es. 

Any  entity  subject  to  this  subpart 
must  comply  with  the  assurances  that  it 
provided  to  HCFA.  unless  compliance  is 
waived  under  §417.166. 

§  4 1 7. 1 62    Reporting  requiremenu. 

Entities  subject  to  this  subpart  must 
submit: 

(a)  The  reports  that  may  be  required 
by  HCFA  under  §417.126.  and 

(b)  Any  additional  reports  HCFA  may 
reasonably  require. 

2.  Redesignated  §§417.168  and 
417.169  are  revised  to  read  as  follows: 

a.na  Xl\  o:  me  Socia^  S«caf.r>  Aci. 

(a)  As  provided  in  section  1307(d)  of 
the  PHS  Act.  an  HMO  that  otherwise 
complies  with  section  1301(b)  and 
section  1301(c)  of  the  PHS  Act.  and  with 
the  applicable  regulations  of  subparts  B 
and  C  of  this  part  and  §  417.169.  and 
that  has  enrollees  who  are  entitled  to 
insurance  benefits  under  title  XVm  of 
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the  Act  or  to  medical  assistance  under 
a  State  plan  approved  under  title  XIX  of 
me  Act.  mav  sti.i  be  considered  to  be  an 
'HMO  if,  with  respe<rt  'o  its  title  XVTII 
and  titie  XLX  enroiiees,  it  provides 
services  and  i3  operated  as  r^uired  by 
*i;l6  XV'Iil  or  title  XiX.  as  Hppropriatf 
and  bv  implementing  reKi^iations 

h,  Notwithstanding  AT-y  inconsistent 
requiren"ients  of  subpais  B  and  C  of  this 
pari  and  §4T,159.  an  WvlO  that  enters 
into  a  contract  with  Hf.FA  under  title 
XVLU  of  the  Act  or  with  a  State  under 
title  XIX  of  the  Act  must,  with  respect 
to  its  enroilees  entitled  to  insurance 
benefits  or  medical  as-sistance  under 
those  titles,  rompiv  with  the  applicable 
title  XVIII  or  title  XIX  requirements. 
including  deductible  and  coinsurance 
requirements,  enrollment  mix  and 
enrollment  practice  requirements,  in 
accordance  with  the  provisions  of  title 
X\1IT  or  the  title  XIX  State  plan  of  the 
State  with  which  it  is  contracting. 
Copavment  options  that  are  not  in 
accordance  with  a  title  XIX  State  plan 
may  not  be  imposed  on  title  XIX 
enrollees. 

ici  Any  grievance  procedures 
authonzed  'ur^der  title  XMII  or  title  XIX 
of  the  Ac*  are  not  superseded  by  the 
provisions  of  §  417  124ig). 

§417  169     Special  r»qvjir«m«nn:  F»<J«fal 
employe*  h«alth  benefits  program. 

An  entity  that  provides  health 
services  to  a  defined  population  on  a 
prepaid  'tiasis  and  that  has  enrollees 
who  are  enrolled  under  ihe  health 
benefits  program  authonzed  by  Chapter 
89  of  Title  5,  United  States  Code,  may 
be  considered  to  be  an  }i\10  for 
purposes  of  receivi.'-:g  assistance  under 
this  part  if.  with  respect  to  its  other 
enrollees.  it — 

(a)  Provides  health  services  in 
accordance  with  section  1301(b)  of  the 
Act,  subpart  B  of  this  part   and 
§417,158,  and 

fb)  Is  organized  and  operated  in  the 
manner  prescribed  by  section  1301(c)  of 
the  PHS  Act,  subpart  C  of  this  part,  and 
§417  168 

G.  Subpart  I  is  amended  as  set  forth 
below 

Subpart  J — Quali^ing  Conditions  for 
(Medicare  Contracts 

1417.401     [Am«xj*d] 

1  Ln  Hl7  401  the  following  changes 
are  made: 

a.  The  following  definitions  are 
removed 

Affiliated  organization. 

Cumnt  demonstmtion  project 
Medicare  enmllee 

Current  nonnsk  Medicare  enrollee. 

Current  nsic  Medicare  enroHee. 


Eligible  organization. 

Enrollee. 

Entity  with  an  existing  cost  contract. 

Entity  with  an  existing  riskshnring 
contract. 

Reasonable  cost  reimbursement 
contract. 

b.  The  definition  of  Emergency 
sendees  is  revised  to  read  as  follows: 

§417  401     O^nWon*. 

Emergency  services  means  covered 
inpatient  or  outpatient  services  that — (11 
Are  furnished  by  an  appropriate  source 
other  than  the  HMO  or  CMP; 

(2)  Are  needed  immediately  because 
of  an  injury  or  sudden  illness;  and 

(3)  Cannot  be  delayed  for  the  time 
required  to  reach  the  HMO's  or  CMP's 
providers  or  suppliers  (or  alternatives 
authorized  by  the  HMO  or  CMP) 
without  risk  of  permanent  damage  to  the 
patient's  health. 

These  ser\'ices  are  considered  to  be 
emergency  services  as  long  as  transfer  of 
the  enrollee  to  the  HMO's  or  CMP's 
source  of  health  care  or  designated 
alternative  is  precluded  bec^u.se  of  risk 
to  the  enrollee's  health  or  because 
transfer  would  be  unreasonable,  given 
the  distance  involved  in  the  transfer  and 
the  nature  of  the  medical  condition. 

•  •        *        •        • 

c.  In  the  definition  of  Existing 
demonstration  project,  the  defined  term 
is  revised  to  read  Demonstmtion  project 
and  the  entire  definition  is  placed  in 
appropriate  alphabetical  order. 

a.  Tne  definition  of  New  Medicare 
enmllep  i,s  r«vised  to  read  as  follows: 

§417.44^1     DeflnrtJona. 

•  •         •         •         • 

New  Medicare  enrollee  means  a 
Medicare  enrollee  who — 

(1)  Enrolls  with  an  HMO  or  CMP  after 
the  date  on  which  the  HMO  or  CMP  first 
enters  into  a  risk  contract  under  subpart 
L  of  this  part; 

(2)  Is  entitled  to  both  Part  A  and  Part 
B  benefits  under  Medicare  or  Part  B 
benefits  only  at  the  time  of  the 
enrollment;  and 

(3)  Was  not  enrolled  with  the  HMO  or 
CMP  at  the  time  he  or  she  became 
entitled  to  benefits  under  Part  A  or 
eligible  to  enroll  in  Part  B  of  Medicare 

•  •        •        •        • 

e.  The  definition  of  New  risk  contract 
is  removed  and  a  deRnition  of  "Risk 
contract"  is  added  to  read  as  follows; 

§417.401     D«flnrtlon«. 

•  •         •         •         • 

Risk  contmrt  means  a  contract 
entered  into  under  se<:tion  1876(g)  of  the 
Act  on  or  after  February  1 ,  1985. 


f.  The  word  "organization"  in  its 
singular,  plural,  and  possessive  forms  i.s 
revised  to  read  "HMO  or  CKfP",  "HMOs 
or  CMPs  ',  and  '  HMO  s  or  CMP's", 

respertivelv,  and  the  term  "eligible 
organization"  in  its  singular,  piura!,  and 
possessive  forms,  is  revised  to  read 
"HMO  or  CMP  ",  "HMOs  or  CMPs",  and 
"HMO's  or  CMP's  ",  respectively,  in  the 
following  definitions: 

Adjusted  average  per  capita  cost: 

Adjusted  community  rate: 

Arrangement  or  amngements; 

Benefit  stahihzntwn  fund; 

Geographic  area, 

Medicare  enrollee,  and 

Urgently  needed  <;ervices. 

2.  Section  417.402  is  revised  to  read 
as  follows; 

§  41 7  402    Etfectivt  date  of  initial 
regulations. 
The  changes  made  to  section  1876  of 

the  .'\c{  bv  section  114  of  the  Tax  Equity 
and  Fiscal  Responsibility  .*ct  of  1982 
became  effective  on  February  1, 1985, 
the  effective  date  of  the  initial 
Implementing  regulations. 

3  Section  417.418  is  revised  to  read 
as  follows: 

§417,413    Qu»lifY*ng  condition:  QuslHy 
assurance  program. 

(d)  Condition.  The  HMO  or  CMP  must 
make  arrangements  for  a  quality 
assurance  program  that  meets  the 
requirements  of  this  sfK-tion. 

(b)  Standard.  An  HMO  or  CMP  must 
have  an  ongoing  quality  assurance 
program  that  meets  the  requirements  set 
forth  in  §417  106(a) 

H,  Subpart  K  is  amiended  as  set  forth 
below; 

Subpart  K— Enrollmant,  Entttlamant, 
and  Oiaanroilinent  Urxier  Madicare 
Contract 

1   Section  417  436  is  revised  to  read 

as  follows 

§417.436    Rules  for  snrotleM. 

(a)  Maintaining  mles.  An  HMO  or 
CMP  must  maintain  written  rules  that 
deal  with,  but  need  not  be  lim.ited  to  the 
following: 

(1)  All  benefits  provided  under  the 
contract,  as  described  in  §417,440 

(2)  How  and  where  to  obtain  services 
from  or  through  the  HMO  or  CMP. 

(3)  The  restrictions  on  coverage  for 
services  furnished  from  sources  outside 
a  risk  HMO  or  CMP,  other  than 
emergency  services  and  urgently  needed 
services  (as  defined  in  §417.401). 

(4)  The  obligation  of  the  HMO  or  CMP 
to  assume  financial  responsibility  and 
provide  reasonable  reimbursement  for 
emergency  services  and  urgently  needed 
services  as  required  by  §  417.414(c). 
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(5)  Any  services  other  than  the 
empTjenrv'  or  urjient'.y  need<»d  services 
that  the  FfMO  or  CMP  chooses  to 
provide  as  permitted  by  this  part,  from 
sources  ou'side  the  HMO  or  CMP.  A 
cost  HMO  or  CMP  must  disclose  that  the 
pr.rollee  may  receive  ser\'u:es  through 
ar.v  Medicare  providers  and  suppliers. 

(6)  Premium  information,  including 
the  amount  for  if  the  amount  cannot  be 
included,  the  telephone  number  of  the 
source  from  which  this  information  may 
be  obtained)  and  the  procedures  for 
paying  premiums  and  other  charges  for 
which  enroUees  may  be  liable. 

(7)  Grievance  and  appeal  procedures. 

(8)  Disenrollment  ricnts. 

(9)  The  obligation  of  an  enrollee  who 
is  leaving  the  HMO's  or  CMP's 
geographic  area  for  more  than  90  days 
to  notify  the  HMO  or  CMP  of  the  move 
or  extended  absence  and  the  HMO's  or 
CMP's  policies  concerning  retention  of 
enrollees  who  leave  the  geographic  area 
for  more  than  90  days,  as  described  in 

§  417.460(a)(2). 

(10)  The  expiration  date  of  the 
Medicare  contract  with  HCFA  and 
notice  that  both  HCFA  and  the  HMO  or 
CMP  are  authorized  by  law  to  terminate 
or  refuse  to  renew  the  contract,  and  that 
termination  or  nonrenewal  of  the 
contract  may  result  in  termination  of  the 
individual's  enrollment  in  the  HMO  or 
CMP. 

(11)  Advanced  directives  as  specified 
in  paragraph  (d)  of  this  section. 

(12)  Any  other  matters  that  HCFA 
mav  prescribe. 

ih]  Availability  of  rules.  The  HMO  or 
C\{P  must  furnish  a  copy  of  the  rules  to 
eecti  Medicare  enrollee  at  the  time  of 
enrollment  and  at  least  annually 
Lhe-eafter, 

ic)  Changes  in  rules.  If  an  HMO  or 
CM?  changes  its  rules,  it  must  submit 
the  changes  to  HCFA  in  accordance 
with  §417  428(a)(3).  and  notify  its 
Medicare  enrollees  of  the  changes  at 
l"ast  30  da^R  before  the  effective  date  of 
the  changes 

(d)  Advance  dirtctives.  (1)  An  HMO 
or  CMP  must  maintain  written  poUcies 
and  procedures  concerning  advance 
hre<::t;ves,  as  denned  m  §  489.100  of 
this  chapter,  with  respect  to  all  adult 
individuals  receivirii?  medical  care  by  or 
through  the  HMO  cr'CMP  and  are 
nsQuired  to: 

fij  Provide  written  information  to 
those  individuals  concerning — 

(.^1  Their  rights  under  State  iaw 
(whether  statutory  or  rt-cognizod  by  th»^ 
courts  of  the  State)  to  make  decisions 
concerning  their  medical  care,  including 
the  right  to  accept  or  refuse  medica!  or 
surgical  treatment  and  the  riglit  to 
formulate,  at  the  individuals  option, 
advance  directives;  and 


(B)  The  HMO's  or  CMP  s  written 
pohcies  respecting  the  implementation 
of  those  pghts,  including  a  clear  and 
precise  statement  of  limitation  if  the 
HMO  or  CMP  cannot  implement  an 
advance  directive  as  a  matter  of 
conscience; 

(ii)  Provide  the  information  specified 
in  paragraph  (d)(l)(i)  of  this  section  to 
each  enrollee  at  the  time  of  enrollment; 

(iii)  Document  in  the  individual  s 
medical  record  whether  or  not  the 
individual  has  executed  an  advance 
directive; 

(iv)  Not  condition  the  provision  of 
care  or  otherwise  discriminate  against 
an  individual  based  on  whether  or  not 
the  individual  has  executed  an  advance 
directive; 

(v)  Ensure  compliance  with 
requirements  of  State  law  (whether 
statutory  or  recognized  by  the  courts  of 
the  State)  regarding  advance  directives; 

(vi)  Provide  for  education  of  staff 
concerning  its  policies  and  procedures 
on  advance  directives;  and 

(vii)  Provide  for  community  education 
regarding  advance  directives  either 
directly  or  in  concert  with  other 
providers  or  entities. 

(2)  The  HMO  or  CMP— 

(i)  Is  not  required  to  provide  care  that 
conflicts  with  an  advance  directive. 

(ii)  Is  not  required  to  implement  an 
advance  directive  if.  as  a  matter  of 
conscience,  the  provider  cannot 
implement  an  advance  directive  and 
State  law  allows  any  health  care 
provider  or  any  agency  of  the  provider 
to  conscientiously  object. 

2.  Section  417.444  is  revised  to  read 
as  follows: 

§  ai7  444     Special  rulat  for  certain 
enroileea  of  n»k  -^MOi  anc  CMP«. 

(a)  Applicability.  This  section  applies 
to  any  Medicare  enrollee  of  a  risk  HMO 
or  CMP  who  meets  the  following 
conditions: 

(1)  On  February  1.  1985.  was 
enrolled — 

(i)  In  an  HMO  or  CMP  that  had  in 
effect  a  cost  contract  entered  into  under 
section  1876  of  the  Act  in  accordance 
with  regulations  in  effect  before 
February  1.  1985;  or 

(ii)  In  an  HCPP  that  was  being 
reimbursed  on  a  reasonable  cost  basis 
under  section  1833(a)(1)(A)  of  the  Act. 

(2)  Has  continued  enrollment  in  the 
same  entity  without  interruption  or 
disenrolled  after  February  1.  1985.  and 
later  reenrolied  m  the  same  entity. 

(b)  Retention  of  nonnsk  status — (1)  A 
"nonrisk  "  enrollee  is  a  Medicare 
beneficiarv  who  meets  the  conditions  of 
paragraph  (a)  of  this  section  and  is 
enrolled  m  an  entity  that  enters  into  a 
risk  contract  as  an  HMO  or  CMP.  A 


"nonrisk"  enrollee  may  retain  nonrisk 
status  indefinitely  unless  HCFA 
determines  under  paragraph  (c)(1)  of 
this  section,  that  the  enroUee's  status 
must  be  changed,  or  the  enrollee 
requests  the  diange.  as  provided  in 
paragraph  (c)(2)  of  this  section. 

(2)  A  nonrisk  enrollee  of  a  risk  HMO 
or  p^  is  not  entitled  to  additional 
benefits  under  §  417.442. 

(c)  Conversion  to  risk  status — (1) 
Conversion  based  on  HCFA 
determination.  If  HCTA  determines  that, 
for  administrative  reasons  or  because 
there  are  fewer  than  75  current  nonrisk 
Medicare  enrollees  remaining  in  the 
HMO  or  CMP.  all  of  its  nonrisk 
Medicare  enrollees  must  be  covered 
under  the  risk  provisions  of  the 
contract,  the  conversion  process  is  as 
follows: 

(i)  HCFA  notifies  each  affected 
enrollee  of  the  decision  at  least  90  days 
prior  to  the  effective  date. 

(ii)  The  nonrisk  Medicare  enrollees 
complete  and  sign  forms  stating  that 
they  understand  and  accept  the  new 
rules  and  benefits  that  will  be 
applicable  to  them. 

(iii)  The  HMO  or  CMP  notifies  each 
affected  enrollee,  in  writing,  at  least  30 
days  in  advance,  of  the  date  upon  which 
his  or  her  coverage  under  the  risk 
portion  of  the  contract  takes  effect. 

(2)  Conversion  based  on  enroUee's 
request.  A  nonrisk  Medicare  enrollee 
requests,  using  a  form  identical  or 
similar  to  the  form  described  in 
paragraph  (c)(1)  of  this  section,  that  he 
or  she  be  covered  under  the  risk  portion 
of  the  contract. 

(d)  Notification.  An  HMO  or  CMP 
converting  from  a  cost  contract  to  a  risk 
contract  must,  within  60  days  of  signing 
the  risk  contract,  inform  nonrisk 
enrollees  of  their  right  to  remain  nonrisk 
Medicare  enrollees  or  to  convert  to  risk 
enrollment  at  any  time  in  accordance 
with  paragraph  (c)(2)  of  this  section. 

3.  Section  417.460  revised  to  read  as 
follows: 


§   1  "   ,iC.,' 


Df^*^" "' '0 ' '^  r''>**""" 


arc  leTninauop.  oi  p«yn-:«n:jt  te  m:  aUL,  of 
CMP. 

(a)  Disenrollment  of  health  insurance 
program  beneficiaries.  An  HMO  or  CMP 
may  not.  orally  or  in  writing,  or  by  any 
action  or  inaction,  request  or  encourage 
a  Medicare  eru-ollee  to  disenroll.  except 
in  the  following  circumstances: 

(1)  Failure  to  pay  premiums — (i)  Basic 
rules.  Except  as  specified  in  paragraph 
(a)(l)(iii)  of  this  section,  an  HMO  or 
CMP  may  disenroll  a  Medicare  enrollee 
who  fails  to  pay  premiums  or  other 
charges  imposed  by  the  HMO  or  CMP 
for  deductible  and  coinsurance  amounts 
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for  which  the  er.roilee  is  liable,  if  ihe 
HMO  or  CMP— 

(A)  Can  demonstrate  lo  HCFA  that  it 
made  reasonable  efforts  !o  collect  the 
unpaid  amour/, 

(Bl  Gives  the  enrollee  wntten  notn  t» 
of  disenrollment,  including  an 
explanation  of  the  enrollee's  right  tn  a 
heaping  under  the  HMO's  cr  C34P  s 
grievance  procedures'  and 

(C)  Senas  the  notice  of  disenrollment 
to  the  enrollee  before  it  nntifi&s  HCFA. 

in)  When  HCFAs  liability  endi  ;A) 
HCf  A  s  liability  for  monthly  capitat.on 
payments  to  the  H.MO  or  CNIP  or.  bt^half 
of  the  enrollee  ends  as  of  the  first  day 
of  the  month  followmi?  the  month  in 
which  disenrollment  is  effective,  as 
shown  on  HCF,^  r©<-:crds. 

(Bl  DisenroUment  wni  be  effective  no 
earlier  than  the  month  immediately 
after,  and  no  later  than  the  third  month 
after  the  month  in  which  HCFA 
receives  the  disenrollment  notice  in 
acceptable  form. 

(la)  Exception.  If  a  Medicare  enrollee 
of  an  HMO  or  CMP  fails  to  pay  the 
separate  premium  (or  the  corresponding 
portion  of  a  single  premium)  for 
optional  supplemental  benefits  (that  is. 
a  package  of  benefits  that  an  enrollee  is 
not  required  to  accept)  but  pays  the 
premium  for  the  deductible  and 
coinsurance  amounts,  the  HMO  or  CMP 
may  discontinue  the  optional 
supplemental  benefits  but  may  not 
disenroU  the  enrolIe«. 

(2)  Enrollee  moves  out  of  the  HMO's 
or  CMP's  geographic  oreo— {i)  Basic 
rule.  Except  as  provided  in  paragraph 
(a){2)(iv)  of  this  section,  an  HMO  or 
CMP  must  disenroU  a  Medicare  enrollee 
who  moves  out  of  its  geographic  area 
and  does  not  voluntarily  disenroU  under 
paragraph  (b)  of  this  section  if  the  HMO 
or  CMP— 

(A)  Establishes,  on  the  basis  of  a 
written  statement  from  the  enrollee  or 
other  evidence  acceptable  to  HCFA,  that 
the  enrollee  has  permanently  moved  out 
of  its  geographic  area;  and 

(B)  Complies  with  the  notice 
requirements  set  forth  in  paragraph 
(a)(l)(i)  of  this  section. 

(ii)  Failure  to  disenroU  does  not 
expand  geographic  area.  If  the  HMO  or 
CMP  does  not  disenroU  an  enrollee  who 
moved  out  of  its  geographic  area,  that 
area  is  not  automatically  expanded  to 
encompass  the  location  of  the  enrollee's 
r6w  rcsiCiCncB. 

'  (iii)  When  HCFA's  liability  ends  The 
provisions  of  paragraph  (a)(l)(ii)  of  this 
section  applv 

i:v)  Excpption  .An  HMO  or  CMP  may 
retain  a  Medicare  enrollee  who  is  absent 
from  its  geographic  area  for  an  extended 
period,  but  who  remains  within  the 
United  States  as  defined  in  §  400  200  of 


this  chapter  if  the  enrollee  agrees.  For 
purposes  of  this  exception,  the 
following  provisions  apply 

(A)  An  absence  for  an  extended 
penod  means  an  uninterrupted  absent  e 
from  the  HMO  s  or  CMi'  s  geographic 
area  for  more  than  90  days  but  less  than 
one  year 

(B)  The  HMO  or  CMP  and  the  enrollee 
may  mutually  agree  upon  restrictions 
for  obtaining  services  while  the  enrolie*^ 
is  absent  for  an  extended  period  trom 
the  HMO's  or  CMP's  geographic  area. 
However,  restrictions  may  not  be 
imposed  on  the  scope  of  services 
described  in  §  471  440. 

(C)  When  the  enrollee  returns  to  the 
HMO's  or  CMP's  geographic  area,  the 
restrictions  under  §  417.448(a),  which 
prohibit  Medicare  payment  for  services 
not  provided  or  arranged  for  by  the 
HMO  or  CMP  apply  again  immediately. 

P)  HMOs  and  CMPs  that  choose  to 
exercise  this  exception  must  make  the 
option  available  to  all  Medicare 
enrollees  who  are  absent  for  an 
extended  period  from  the  HMO's  or 
CMP's  geographic  area.  (However, 
HMOs  and  CMPs  may  limit  this  option 
to  enrollees  who  go  to  a  geographic  area 
served  by  an  affiliated  HMO  or  CMP.) 

(E)  If  the  enrollee  fails  to  return  to  the 
HMO's  or  CMP's  geographic  area  within 
1  year  of  the  date  he  or  she  left  the 
geographic  area,  then  the  HMO  or  CMP 
must  disenrcll  the  beneficiary  on  the 
first  day  of  the  month  following  the 
anniversary  of  the  date  the  enrollee  left 
the  geographic  area  under  the 
provisions  of  paragraph  (a)(2)(i)  of  this 
section. 

(F)  As  used  in  this  paragraph 
"affiliated  HMO  or  CMP"  means  an 
HMO  or  CMP  that  is  under  common 
ownership  or  control  of  the  HMO  or 
CMP  that  seeks  to  retain  the  absent 
enrollees,  or  has  in  effect  an  agreement 
to  furnish  services  to  enrollees  who  are 
on  an  extended  absence  from  the 
geographic  area  of  the  HMO  or  CMP  that 
seeks  to  retain  them 

(3)  Failure  to  convert  to  risk 
provisions  of  contract — (i) 
Disenrollment  and  notice  A  risk  HMO 
or  CMP  must  disenroU  a  current  nonrisk 
Medicare  enrollee  if  the  enrollee  refuses 
to  convert  to  the  risk  provisions  of  the 
HMO's  or  CMP's  contract  after  HCFA 
has  determined  under  §  417  444(a)(1) 
that  all  of  the  HMO's  or  CMP's  current 
nonrisk  Medicare  enrollees  must  be 
converted.  The  HMO  or  CMP  must  . 
notify  the  enrollee  that  failure  to  convert 
will  result  in  disenrollment.  The  notice 
must  be  sent  at  least  30  days  before  the 
HMO  or  CMP  notifies  HCFA  of  the 
disenrollment. 


(ii)  When  HCFA's  liability  ends.  The 
provisions  of  paragraph  (a)(l)(ii)  of  this 

section  I'pplv- 

(4)  ErrcHee  commits  fraud  or  permits 
obu.Nf  cf  HMO  or  CMP  enrollment  card 
(i)  A  Mec  care  beneficiary  may  be 
dispnr.-lled  by  the  HMO  or  GMP  if  the 
bencfici.i.-y  knowingly  provides,  on  the 
application  form,  fraudulent 
information  upon  which  an  HMO  or 
CMP  relies  and  which  materially  affects 
his  or  her  eligibility  to  enroll  in  the 
HMO  or  CMP,  or  if  the  beneficiary 
intentionally  permits  others  to  use  his 
or  her  enrollment  card  to  receive 
services  from  the  HMO  or  CMP, 

(ill  In  either  case,  the  liMO  or  CMP 
must  give  the  beneficiary  a  written 
notice  of  termination  of  enrollment.  The 
notice  must  be  mailed  to  the  enrollee 
prior  to  the  submission  of  the 
disenrollment  notice  to  HCFA,  The 
notice  must  include  an  explanation  of 
the  enrollee's  right  to  have  the 
disenrollment  heard  under  tha 
grievance  procedures  established  under 
§417.436 

(iii)  HCF.^'s  liability  for  monthly 
capitation  payments  to  the  lU^iO  or 
CMP  en  behalf  of  the  beneficiary 
terminates  as  of  the  first  day  of  the 
month  in  which  the  termination  of 
enrollment  is  made  effective,  as  shown 
on  HCF.^  records.  In  no  event  may  that 
month  be  earlier  than  the  month 
immediately  following,  cr  later  than  the 
third  month  following,  the  month  in 
which  the  disenrollment  notice  is 
received  in  acceptable  form  by  HCF,^. 

(iv)  The  HMO  or  CMP  must' report  any 
disenrollment  made  under  the 
provisions  of  this  paragraph  (a)(4)  to  the 
Inspector  Creneral  of  the  department. 

(5)  Enrollee's  ent,tle:r.ent  to  benefits 
under  the  supplementary  medical 
insurance  program  ends,  (i)  HCF.A's 
liability  for  monthly  capitation 
payments  to  the  HMO  or  CMP  on  behalf 
of  the  beneficiary  ends  with  the  m.onth 
immediately  following  the  last  m.onth  of 
entitlement  to  benefits  under  Part  B  of 
Medicare,  The  benen;:iary  may  be 
continued  as  an  enrollee  other  than  as 
a  Medicare  enrollee  by  the  HMO  or  CMP 
under  its  regular  plan  if  the  HMO  or 
CMP  and  the  enrollee  so  choose. 

(ii)  If  an  enrollee  loses  entitlement  to 
benefits  under  Part  A  of  Medicare  but 
remains  entitled  to  benefits  under  Part 
B,  the  enrollee  autcmatically  continues 
as  a  Medicare  enroHee  of  the  HMO  or 
CMP  and  is  entitled  to  receive  and  have 
payment  made  for  Part  B  services 
beginning  v^•ith  the  mcnlh  immediately 
following  the  last  month  of  his  or  her 
entitlennent  of  Part  A  benefits. 

(6)  Disenrollment  for  cause — (i)  When 
cause  may  be  cited  An  HMO  or  CMP 
may  disenroU  a  Medicare  enrollee  for 
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cause  if  the  enrollee's  behavior  is 
disruptive,  unruly,  abusive,  or 
uncooperative  to  the  extent  that  his  or 
her  continuing  enrollment  in  the  HMO 
or  CMP  seriously  impairs  the  HMO's  or 
CMP's  ability  to  furnish  services  to 
either  the  particular  enrollee  or  nthnr 
errolloes. 

(ii)  Effort  to  rvsolve  the  pmhirm  The 
IlXfO  or  CMP  must  make  a  serious  effort 
to  resolve  the  problem  presented  bv  the 
enrollee,  including  the  use  (or 
attempted  use)  of  interna!  gnevaru^e 
procedures. 

(ill)  Consideration  of  extenuating 
circumstances.  The  HMO  or  CMP  must 
ascertain  that  the  enrollee's  behavior  is 
not  related  to  the  use  of  medical 
services  or  mental  illness 

(iv)  Documentation  The  HMO  or 
CMP  must  document  the  problems, 
efforts,  and  medical  conditions  as 
described  in  paragraphs  (a)(f.)(i). 
(aj(e)(ii),  and  (a)(6)(iii)  of  this  section. 

(v)  HCFA  review  of  an  HMO's  or 
CStF's  proposed  disenroliment  HCFA 
decides  based  on  a  review  of  the 
drrumentation  submitted  by  the  fFMO 
or  CMP,  whether  di.'venrollment 
requirements  have  been  met.  HCF.-\ 
ir.akes  this  decision  20  working  davs  of 
■•ereipt  of  the  documentation  materia;, 
and  notifies  the  HMO  or  CMP  within  5 
v.orkmg  days  after  making  its  decision. 

(vi)  Effective  date  cf  disenroliment.  If 
HCFA  permits  an  IfMO  or  C\fP  to 
disenrol!  an  enrollee  for  oause.  the 
dcsenrollment  takes  effe  .t  on  the  first 
day  of  the  calendar  month  after  the 
month  in  which  the  HMO  or  CMP 
complies  with  the  notice  rtxjuirements 
in  paragraphs  (.3)(l){ii(B)  and  {aJUJiijlC) 
of  this  section  (other  than  the  right  to  a 
heanng  as  described  in  paragraph 
faHl)(ij(B)Gfthisse<.:tion). 

(vii)  When  HCFAs  liability  ends.  The 
provisions  cf  paragraph  (a)(l)(ii)(A)  of 
this  section  appiv. 

(:■)  Death  of  the  enrollee.  HCFA's 
liability  for  payments  'n  the  HMO  or 
CMP  on  behalf  of  a  N^edicare  enrollee 
who  dies  ends  as  of  the  first  day  of  the 
month  following  the  month  of  death. 

(b)  Disenroliment  by  the  enrollee.  (1) 
.\  Medicare  enrollee  may  disenroll  at 
any  time  by  giving  the  H.MO  or  CMP  a 
signed,  dated  request  in  the  form  and 
'nanner  prescribed  by  the  HMO  or  CMP. 
The  enrollee  may  request  a  certain 
disenroliment  date  but  it  may  be  no 
earlier  than  the  first  day  of  the  month 
following  the  month  m  which  the  HMO 
or  C\fP  receives  the  request.  The  HMO 
or  CMP  m.ust  submit  a  disenroliment 
notice  to  HCFA  prom.ptly. 

(2)  An  HSiO  or  CMP  must  provide  the 
enrollee  with  a  copy  of  the  written 
request  for  disenroihTient.  Risk  HMOs 
and  CMPs  must  also  provide  a  written 


statement  explaining  that  the  enrollee 
remains  enrolled  in  the  H\10  or  CMP 
until  the  effective  date  of  the 
disenroliment,  unt,l  that  date,  and  is 
subiect  to  the  restrictions  of  §417, 448(a) 
which  prohibit  Medicare  payment  for 
services  not  provided  or  arranged  for  by 
theHMOorOvfP 

(3)  HCF.^'s  responsibility  for 
paymen's  to  the  JIMO  or  CMP  ends  with 
the  clof^o  of  the  mionth  nf  termination 
requested  bv  the  enrol. h«. 

(4)  If  the  HMO  or  CMP  fails  to  submit 
•the  correct  and  complete  notice  required 

in  paragraph  (b)(1)  of  this  section  on  a 
Umely  basis,  the  HMO  or  CMP  must 
reimburse  HCFA  for  any  capitation 
payments  received  after  the  month  in 
which  payments  would  have  ceased  if 
the  requirement  had  been  met  timely. 

(c)  Effect  of  termination  or  default  of 
contract — (l)  Termination  of  contract.  If 
the  contract  between  HCFA  and  the 
HMO  or  CMP  is  terminated  by  mutual 
consent  or  by  unilateral  action  of  either 
party,  HCFA's  liability  for  payments 
ends  as  of  the  first  day  of  the  month 
after  the  lest  month  for  which  the 
contract  is  in  effect. 

(2)  Default  of  contract.  If  the  HMO  or 
CMP  defaults  on  the  contract  before  the 
end  of  the  contract  year  because  of 
bankruptcy  or  other  reasons,  HCFA — 

(i)  Determines  the  month  in  which  its 
liability  for  payments  ends;  and 

(ii)  Notifies  the  HMO  or  CMP  and  all 
affected  Medicare  enrollees  as  soon  as 
practicable. 

I.  Subpart  P  is  amended  as  set  forth 
below: 

Subpart  P — Medicare  Payment   Risk 
Basis 

1.  Section  417.590  is  revised  to  read 

as  follows; 

§417.590     Computation  ot  the  average  of 
the  p«f  capilB  rates  of  payment. 

[a]  Computation  by  the  HMO  or  CMP. 
As  indicated  in  §  417.584(b),  before  an 
HMO's  or  CMP's  contract  period  begins, 
HCFA  determines  a  per  capita  rate  of 
payment  for  each  class  of  the  HMO's  or 
CMP's  Medicare  enrollees.  In  order  to 
determine  the  additional  benefits 
required  under  §  417.592.  weighted 
averages  of  those  per  capita  rates  must 
be  computed  separately  for  enrollees 
entitled  to  Part  A  and  Part  B,  and  for 
enrollees  entitled  only  to  Part  B.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  the  HMO  or  CMP  must  make 
the  computations. 

(b)  Computation  by  HCFA.  If  the  HMO 
or  CMP  claims  to  have  insufficient 
enrollment  experience  to  make  the 
computations  required  by  paragraph  (a) 
of  this  section,  and  HCFA  agrees  with 
the  claim,  HCFA  makes  the 


computations,  using  the  best  available 
information,  which  may  include  the 
enrollment  experience  of  other  risk 
HMOs  and  CMPs 

2.  Section  417.597  is  revised  to  read 
as  follows 

§417.597      W'thdr»w»i  »T0"-  •  l:>»r,»fn 
•  tabiliiiiiior  f.jnti 

la)  NoUftcation  to  HCFA  An  HMO's 
or  CMP's  request  to  make  a  withdrawal 
from  its  benefit  stabilization  fund  for 
use  during  a  contract  period  must  be 
made  when  the  HMO  or  CMP  notifies 
HCFA  of  its  ACR  and  the  average  of  its 
per  capita  rates  of  payment  for  that 
contract  period.  In  making  its  request, 
the  HMO  or  CMP  must— 

(1)  Indicate  how  it  intends  to  use  the 
withdrawTi  amounts; 

(2)  Justify  the  need  for  the  withdrawal 
in  terms  of  stabilizing  the  additional 
benefits  it  provides  to  Medicare 
enrollees; 

(3)  Document  the  HMO's  or  CMP's 
experience  with  fluctuations  of  revenue 
requirements  relative  to  the  additional 
benefits  it  provides  to  Medicare 
enrollees:  and 

(4)  Document  its  experience  during 
the  contract  period  previous  to  the  one 
for  which  it  requests  withdrawal  to 
ensure  that  the  HMO  or  CMP  will  not 
be  using  the  withdrawn  amounts  to 
refinance  losses  suffered  during  that 
previous  contract  period. 

(b)  Criteria  for  HCFA  approval.  HCFA 
approves  a  request  for  a  withdrawal 
from  a  benefit  stabilization  fund  for  use 
during  the  next  contract  period  only  if— 

(1)  The  HMO's  or  CMP's  average  of  its 
per  capita  rates  of  payment  for  the  next 
contract  period  is  less  than  that  of  the 
previous  contract  period; 

(2)  The  HMOs  or  CMPs  ACR  for  the 
next  contract  period  is  significantly 
higher  than  that  of  the  previous  contract 
period;  or 

(3)  The  HMO's  or  CMP's  revenue 
requirements  for  the  next  contract 
period  for  providing  the  additional 
benefits  it  provided  during  the  previous 
contract  period  is  significantly  nigher 
than  the  requirements  for  that  previous 
period  and  the  ACR  for  the  next  contract 
period  results  in  an  additional  benefits 
package  that  is  less  in  total  value  than 
that  of  the  previous  contract  period. 

(c)  Basis  for  denial.  HCFA  does  not 
approve  a  request  for  a  withdrawal  from 
a  benefit  stabilization  fund  if  the 
withdrawal  would  allow  the  HMO  or 
CMP  to— 

(1)  Offer  without  charge  the 
supplemental  services  it  provides  to  its 
Medicare  enrollees  under  the  provisions 
of  §417.440  (b)(2)  or  (b)(3);  or 

(2)  Refinance  prior  contract  period 
losses  or  to  avoid  losses  in  the 
upcoming  contract  period. 
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(d)  Fcrm  of  payTvent.  Payment  of 
monies  withdra-A-n  from  a  benefit 
stab:lizat::;n  hind  is  made,  in  equal 
parts,  as  ar.  addiuona!  amount  to  the 
monthly  ad'/ance  oavmerit  made  to  the 
HMO  or  CMP  under  §  417.584  during 
the  period  of  the  contract. 

J,  Subpart  Q  is  amended  as  set  forth 
below 

Subpart  O— B«n«*k:lary  Appeals 

Section  417.606  is  revised  to  read  as 
follows: 

§  i  1 7.606    tnniai  Mtarmirxtiorit. 

(a)  Actions  that  are  initial 
determinations.  An  initial 
determination  is  a  determination  made 
by  an  HMO  or  CMP,  or  a  carrier  or 
intermediary  acting  for  the  HMO  or 
CMP,  concerning  the  rights  of  an 
enrollee  with  regard  to  services  payable 
under  Medicare  that  are  furnished  by 
the  HMO  or  CMP.  An  initial 
determination  is  also  any  determination 
made  with  respect  to — 

(1)  Reimbursement  for  emergency  or 
urgently  needed  services; 

(2)  Any  other  health  services 
fum;shed  bv  a  provider  or  supplier 
other  than  the  HMO  or  C\<P  that  the 
enrcilee  believes — 

(i)  Are  covered  under  Medicare;  and 
(;i)  Should  have  been  furnished, 
arranged  for,  or  reimbursed  by  the  HMO 
orC\fP 

(3i  The  frMG's  or  CNff's  re^isal  to 
prov",de  sen-'ices  that  the  enrollee 
believes  it  should  furrash  or  arrange  for, 
when  the  enrollee  has  not  received  the 
services  outside  the  HMO  or  CMP 

(b)  Actions  that  are  not  sni'.iil 
determinations  The  following  are  not 
initial  determinations  for  purposes  of 
this  subpart: 

(1)  A  determination  regarding  services 
that  were  furnished  by  the  HMO  or  C\fP 
either  directly  or  under  arrangement,  for 
which  the  enrollee  has  no  further 
obligation  for  payment 

(2)  A  determination  regarding  services 
included  in  an  optional  supplemental 
plan  (see  §417  440rblf2i^ 

(c)  Relation  to  grievances  A 
determination  that  is  not  an  initial 
determination  is  subtect  only  to  a 
grievance  procedure  under 

§417  436(a)(2), 

K  Subpart  V  is  amended  as  set  forth 
below 

Subpart  V— Adminiatration  of 
Outatandlng  Loans  and  Loan 
GuarantMS 

1   Sections  417  910  and  4 n  911  are 
revised  to  read  as  follows 


§417.910    Scope  and  appDcabillty. 

(a)  Scope.  This  subpart  sets  forth  the 
requirements  and  procedures  for  grants, 
loans,  and  loan  guarantees  awarded 
before  October  1986  under  sections 
1303, 1304. 1305,  and  1305A  of  the  PHS 
Act. 

(b)  Applicability.  (1)  Sections  417.911 
through  417.915  apply,  in  general,  to  all 
three  types  of  financial  assistance 
granted  under  this  subpart. 

(2)  Sections  417  916  through  417.919 
apply  only  to  grants. 

(3)  Sections  417.920  through  417  926 
apply  to  grants  and  loan  guarantees  for 
planning  and  initial  development 
projects. 

(4)  Sections  417.930  through  417.937 
apply  to  loans  and  loan  guarantees  for 
initial  costs  of  operation. 

1417.911     Definition*. 

As  used  in  this  subpart — 

Any  12-month  period  means  the  12- 
month  period  beginning  on  the  first  day 
of  any  month. 

Expansion  of  services  means — (1)  The 
addition  of  any  health  service  not 
previously  provided  by  or  through  the 
HMO,  that  requires  an  increase  in  the 
facilities,  equipment,  or  health 
professionals  of  the  HMO;  or 

(2)  The  improvement  or  upgrading  of 
existing  facilities  or  equipment,  or  an 
increase  in  the  number  of  categories  of 
health  professionals,  of  the  HMO  so  that 
the  HMO  could  provide  directly 
services  that  it  previously  provided 
through  contract  or  referral  or  which  it 
could  not  previously  provide  with  its 
existing  facilities  or  equipment. 

first  60  months  of  operation  or 
expansion  means  the  60-month  pe.nod 
beginning  on  the  first  day  of  the  month 
during  which  the  H.MO  first  provided 
services  to  enrollees,  or  in  the  case  of 
significant  expansion,  first  provided 
services  in  accordance  with  its 
expansion  plan. 

Health  system  agency  means  an  entity 
tiial  has  been  designated  in  accordance 
with  section  1515  of  the  PHS  .Act;  and 
the  tenn  State  health  planning  and 
development  agency  means  an  agency 
that  has  been  designated  in  accordance 
with  section  1521  of  the  PHS  Act 

Initial  costs  of  operation  means  any 
cost  incurred  in  the  first  60  months  of 
an  operation  or  expansion  that  met  any 
of  the  following  rwiuirements: 

(1)  Under  generally  accepted 
accounting  principles  or  under 
accounting  practices  prescribed  or 
permitted  by  State  regulatory  authority, 
was  not  a  capital  cost 

(2)  Was  required  by  State  regulatory 
authority  to  meet  reser\'es  or  tangible 
net  eauity  requirements 

(3)  Was  for  a  payment  made  to  reduce 
balance  sheet  liabilities  existing  at  the 


beginning  of  the  60-monih  period,  but 
only  if— fi)  The  payment  bad  been 
approved  in  uTiting  by  the  Secretar}-; 
and 

(ii)  The  total  of  these  pavinents  did 
not  exceed  20  percent  of  ihe  amo'orit  of 
the  loan. 

(4)  Was  for  a  small  capital 
expenditure,  but  only  if — (i)  The  cost 
had  been  aooroved  in  writing  by  the 
Secretan,':  and 

(ii)  The  total  of  these  costs  did  not 
exceed  $200,000  in  anv  r2-month 
period,  and  $400,060  during  the  first  60 
montlis  of  operation  c  expansion. 
Nonprofit  as  applied  to  e  pnvate 
entity,  means  a  private  agency. 
institution,  or  organisation,  no  part  of 
the  net  earnings  of  which  inures,  or  may 
lawfully  inure,  to  the  benefit  of  any 
private  shareholder  or  individual 

Significant  expansion  means — (i)  A 
planned  substantial  increase  in  the 
en.'oliment  of  the  H\iO.  that  requires  an 
increase  in  the  number  of  health 
professionals  serving  enrollees  of  the 
HMO  or  an  expansion  of  the  physical 
capacity  of  the  HMO's  total  health 
facilities;  or 

(2)  A  planned  expansion  of  the 
sen.-ice  area  beyond  the  current  service 
area,  that  would  be  made  po.ssible  by 
the  addition  of  health  service  delivery 
facilities  and  health  professionals  to 
serve  enrollees  at  a  new  site  or  sites  in 
areas  previously  without  service  sites. 

Small  capital  expenditure  means 
expenditures  for — (1)  Equipment  as 
defined  in  45  CFR  74.132;  or 

(2)  Alterations  and  renc^-atinns 
required  to  change  the  interior 
arrangements  or  other  physical 
characteristics  of  an  existing  facility  or 
installed  equipment,  so  that  it  may  be 
more  effectively  used  for  its  currently 
designated  purpose,  or  adapted  to  a 
changed  use. 

2.  Section  417.920  is  revised  to  read 
as  follows: 

1417.920    Planning  and  In (tial 
developmont 

(a)  Under  section  1304  of  the  PHS 
Act,  grants  and  loan  guarantees  were 
awarded  for  projects  for  planning  and 
initial  development  of  HMOs. 

(b)  Planning  projects  included 
projects  for  any  of  the  following; 

(1 )  Establishment  of  an  HMO. 

(2)  Significant  expansion  of  the 
HMO's  enrollment  or  geographic  area. 

(c)  Initial  development  projects 
included  projects  for  any  of  the 
following: 

(1)  Establishment  of  an  HMO. 

(2)  Significant  expansion  of  the 
HMO's  enrollment  or  geographic  area. 

(3)  Expansion  of  the  range  or  amount 
of  services  furnished  by  the  HMO. 
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3.  Section  417  930  is  revised  ic  rf^ad 
as  follows: 

§  4 1 7  930    Inrtta)  co«t»  of  operation . 

Under  section  1 305  of  tJhe  PHS.  loans 
and  loan  g-aarartees  were  awarded  for 
initi&i  costs  or  oppra-jon  of  HMOs. 

§417.931     [Removed] 

4.  Section  417  931  is  removed. 

L  TechniCrti  Amendrrents 

§4^7-!01     [Am^^ded] 

1.  In  ii4i7.10l,  the  followir's  i.hangps 
are  made: 

a.  Throughout  the  sec":icn,    shall"  is 
changed  to  "must"  (9  limes!.  "memhe'" 
and  "members"  are  changed  to 
"enrollee"  and  "enroliees ',  respectively 
(7  times),  'Public  Health  Service  Act"  is 
revised  to  read  "PHS  Act"  (3  times), 
and,  except  in  paragraphs  fa)(l),  (a)(2) 
and  {alC^j,  "which"  is  changed  to  "that" 
'4  times). 

b  In  paragraph  fa)f7),  '"a  mpn-}>*>r's"  is 
changed  to  "an  enrollee's" 

c.  In  paragraph  (c)  "§§417.100 
through  4]  7.109"  i.s  revised  to  read 
"§§4i7,i0l  through  417.106  and 
6^417,158  and  417.169". 

d  In  paragraph  (d)(16),  "the 
.Secretar>"  is  ci^anged  to  "HCFA". 

§417.143    [Amended] 

2  In  §417  14  3,  tne  following  changes 
are  made. 

a.  In  paragraph  iblU),  "Public  Health 
Service  Act"  is  revised  to  read  "PHS 
Act".  "^«.417,100  through  417.109  and 
417.140  through  417.144  of  this 
subpart"'  is  revise<l  to  read  "subparts  B 
and  C  of  this  part,  tliis  subpart  D,  and 
§§417  168  and  417.169  of  subpart  F*. 

b,  In  paragraph  (g).  "§§417.140 
through  4 17. 144  '  is  revised  to  rbad 
"this  subpart". 

§417,144    [Amended] 

3,  In  §417,144,  the  following  changes 
are  made: 

a.  In  paragraph  fa),  "§§417,100 
through  417.109  of  this  subpart"  is 
revised  to  read    subparts  B  and  C  of  this 
part  and  §§417.168  and  417  169", 

b.  In  paragraphs  (a)  through  (e).  ■tl:e 
Secretary"  is  changed  to  'HCF,^"  ( 1 1 
times) 

c.  In  paragraphs  (a),  (l),  and  tdj 
"§§417,140  through  417,144    .s  revised 
to  read  "this  subpart" 

d  In  paragraph  fb).  "whicii    is 
changed  to  "that",  and  "the  Secretary's" 
IS  changed  to  "HCFA's ', 

e.  In  paragraph  (d),  the  phra.se    of 
Health  and  Human  Services "  is 
removed. 

f.  In  paragraph  (e),  second  sentence 
"contained"  is  changed  to  'obtained 


§■117.150    [Amended] 

4.  hi  §417, 1.50.  the  W)  owing  changes 
are  made: 

a.  The  introductory  text  is  revised  to 
read:  "As  used  in  this  subpart — ". 

b.  In  the  definitions  of  "carrier"  and 
"employer",  "which"  and  "which 
organization"  are  changed  to  "that". 

c.  In  the  definition  of  "employee", 
"full-"  is  changed  to  "full-time". 

d.  In  the  definition  of  "health  benefits 
plan",  "of  this  subpart"  is  removed. 

e.  In  the  definition  of  "public  entity". 

"Public  Health  Service"  is  changed  to 

•puc 

§41 7.1  SI     [Amended] 

5.  In  §417,151,  the  following  changes 
are  made: 

a.  In  the  introductory  text, 

"§§  417.150  through  417.159"  is  re\nsed 
to  read  "this  subpart". 

b.  Throughout  the  section,  "which"  is 
changed  to  "that"  (4  times)  and  "Public 
Health  Service  Act"  is  revised  to  read 
"PHS  Act". 

§<»'?-52     [Amended] 

6.  Lr.  %  4    "152,  the  following  changes 
aremaae. 

a.  Throughout  the  section,  "which"  is 
changed  to  "that"  (3  times),  "shall"  is 
changed  to  "must"  (8  times),  "Public 
Health  Service  Act"  is  revised  to  read 
"PHS  Aa ',  and  "the  Secretary"  is 
changed  to  "HCFA". 

b.  In  paragraph  (c),  "§§  417.140 
through  417.144  of  this  subpart"  is 
revised  to  read  "subpart  D  of  this  part". 

c.  In  paragraph  {c)(3),  "organization" 
is  change:!  'o    h.MO",  "members  of  a 
medi(jii  ^rn;.p,sr  is  rev  used  to  read 
'"!:;';en.^H''.  :■-!  me(i.r.al  groups",  and 
"n;t'n;bf''s  :-♦  :in  .i^rvidual  practice 
ri.'>:v')ciationlsj"  i.s  rpv:sed  to  read 

'rTiem'oers  :if  inciv.duai  practice 
a.s.sociatJon,s", 

d.  In  paragraph  ic)(4),  "through  an 
individual  practice  association(s)"  is 
revised  to  read    through  individual 
practice  associations",  and 
"member^ip"  is  changed  to 
"enrollment". 

e.  In  paragraph  (cK6),  "members"  is 
changed  to  "enroliees". 

§4i-'"S3    [Amended] 

7.  In  §417. 153,  the  following  changes 

are  made: 
a.  The  term  "shall"  is  changed  to 

"must'  (2  times), 

b  The  term  "niembership"  is  changed 
to  "enmP.ment"  (3  times). 

c.  "§§417  150  through  417.159"  is 
revised  to  read  "this  subpart"  (3  times). 

§417154    [Amended] 

«  Jn  §  417  154,  the  following  changes 
are  made: 


a.  In  the  heading,  and  throughout  the 
text,  "which"  is  changed  to  "that"  (9 
times). 

b.  In  paragraph  (a)  introductory  text, 
and  paragraphs  (a)(2),  (b)  introductory 
text  and  (c),  "§§  417.150  through 
417.159"  is  revised  to  read  "this 
subpart". 

c.  In  paragraphs  (a)(1)  and  (a)(2), 
"organizations"  and  "organization"  are 
changed  to  "HMOs"  and  "HMO", 
respectively. 

d  In  paragraph  (aM2).  "shaU"  Is 
changed  to  "must"  (2  times)  and 
"§  417.100"  is  changed  to  "417.1". 

e.  In  paragraph  (b),  "shall"  is  changed 
to  "must". 

f.  In  paragraphs  (b)  introductory  text. 
(b)(2)  and  (c),  "membership  "  is  changeid 
to  "enrollment". 


^  4  ^ 


'  5 *     'A ■^#0 c'-ftcfl 


3  111  ^  41  ;.io  3,  me  following  changes 
are  made: 

a.  In  paragraph  (a),  "which"  is 
changed  to  "that"  (2  times);  "shall"  is 
changed  to  "must"  the  first  two  times  it 
appears,  and  to  "may"  the  third  time; 
and  "§  417.107(c)  of  this  subpart"  and 
"§  417.107(c)"  are  revised  to  read 

"§  417.124(b)". 

b.  In  paragraph  (b),  "shall"  is  changed 
to  "must"  (3  times). 

c.  In  paragraph  (c),  "membership"  is 
changed  to  "enrollment",  "§§  417.150 
through  417.159"  is  revised  to  read 
"this  subpart"  (twice),  "shall"  is 
changed  to  "must",  and  "which"  is 
changed  to  "that". 

d.  In  paragraphs  (d)  and  (e),  "shall"  is 
changed  to  "must"  (6  times), 
"members"  is  changed  to  "enroliees" 
(twrice),  "membership"  is  changed  to 
"enrollment",  and  "which"  is  changed 
to  "that". 

e.  In  paragraph  (g),  "shall"  is  changed 
to  "may". 

§417.157    [krrmndtKi] 

10.  In  §417...;,  Lhe following 
changes  are  made: 

a.  The  term  "shall"  is  changed  to 
"must"  in  j>aragraphs  (a)(1),  (a)(3).  (b), 
(e),  (f).  (g)  introductory  text,  (b)(2),  md 
(h),  and  to  "will"  in  peragrapl^  (d)  and 

(g)(1). 

b.  The  term  "membership"  is  changed 
to  "enrollment"  in  peragraphs  (b)  and 
(c). 

c.  The  term  "which"  is  changed  to 
"that"  in  paragraphs  (a)(2),  {g)(2),  and 
(h). 

d.  In  paragraph  (h),  "the  Secretary"  Is 
changed  to  "HCFA",  "her"  is  changed 
to  "its",  the  phrase  "to  the  Secretary"  ia 
removed,  and  "§§  417.150  through 
417.159."  is  revised  to  read  "this 
subpart.". 
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§417.159    [km^d^d] 

11  In  §417.159,  the  foliowing 
changes  are  made 

a.  In  the  heading,  "Pubuc  Health 
Sen-ice"  is  changed  to  •'PHS",  and  "as 
amended"  is  removed  (twice). 

b  In  the  text,  ■§«>417  150  through 
417  159"  IS  revised  to  read  "this 
subpart",  "membership"  is  changed  to 
"enrollment",  and  "shall"  is  changed  to 
"must" 

§417. 1S3     [Anr>«nd«Jl 

12  In  §41^  1^3.  'hf  following 
changr?s  are  made 

a  throughout  the  ssaction  (except  the 
second  time  it  appears  in  paragraph 
{d)(2))  "the  Secretary"  is  changed  to 
"HCFA"  (26  times),  and  "his"  is 
changed  to  "its"  (3  times), 

b.  in  paragraph  (a),  "shall"  is  changed 
to  "must"  and  in  paragraph  (c),  "shall" 
is  changed  to  "will"  the  first  3  times  it 
appears  and  to  "must"  the  4th  and  5th 
times  it  appears. 

c.  In  paragraph  (b),  "he"  is  changed  to 
"it"  (4  times).  "§§417.160  through 

417  166"  is  revised  to  read  "this 
subpart",  and  the  phrase  "to  him"  is 
removed 

d  In  paragraphs  (c).  (d)(1)  and  (d)(2). 
which    is  changed  to  "that"  (5  times). 

e  In  paragraph  (d).  "Public  Health 
Service"  is  changed  to  "PHS";  and 
"shall"  is  changed  to  "will"  the  first  5 
times  it  appears,  to  "must"  the  6th  and 
7th  times  it  appears,  and  to  "will"  the 
8th  time  it  appears;  "member"  and 
"members"  are  changed  to  "enrollee" 
and  "enrollees".  respectively  (6  times); 
"him"  is  changed  to  "it"  (twice);  "it"  is 
changed  to  "the  HMO";  and  "he"  is 
changed  to  "HCFA"  (twice), 

§417.164    (A.T>«nd«<l] 

13,  In  §417,164,  the  following 
changes  are  made: 

a  In  the  heading  of  the  section. 
Public  Health  Service"  is  changed  to 
"PHS". 

b.  In  paragraphs  (a)  and  (b). 
"§§417.150  through  417.159  of  this 
subpart"  is  revised  to  read  "subpart  E  of 
this  part"  (4  times). 

c.  In  paragraph  (c),  "§§417.120 
through  417.126  and  417.130  through 
417  137  of  this  subpart  ■  is  revised  to 
read    Subpart  V  of  this  part",  and 

§§417  140  through  417.144  of  this 
subpart    is  revised  to  read  "subpart  D 
of  this  part" 

§417,165    [Am«ndedl 

14  In  §417  165,  "Pubhc  Health 
Service  Act"  is  revised  to  read  "PHS 
Act",  and  '  §§  417  140  through  417.144 
of  this  subpai"  is  revised  to  read 
"subpart  D  of  'his  part". 


§417  400    (Am«ndedl 

15.  In  paragraph  (b).  "It  also 
specifies"  is  revised  to  read  "Subparts 
N.  O.  and  P  set  forth". 

§417.404    (Amended] 

16.  In  §417.404.  "eligible 
organization"  is  changed  to  "HMO 
CMP"  (5  times),  and  "§§417,470 
through  417.494"  is  revised  to  read 
"subpart  L  of  this  part". 


or 


§417,406     [Amended] 

17.  In  §417  406,  the  following 
changes  are  made: 

a.  The  heading  is  revised  to  read: 
"Application  and  determination." 

b.  The  term  "eligible  organizations"  is 
changed  to  "HMO"  in  paragraph  (a)(2), 
and  to  "HMO  or  CMP"  elsewhere  in  the 
section  (4  times).  ^ 

c.  In  paragraph  (a)(3),  "Public  Health 
Service  Act"  is  revised  to  read  "PHS 
Act",  and  "§§  417.100  through  417.109" 
is  revised  to  read  "subparts  B  and  C  of 
this  part  and  §§  417.142,  417.168,  and 
417.169". 

d.  In  paragraph  (b)(2), 

"§  417.494(b)(iii)"  is  changed  to  read 
"8417.494(b)". 

§417.407    lAmended] 

18.  In  §417,407,  the  following 
changes  are  made: 

a.  The  heading  is  revised  to  read: 
•■Definitions  of  HMO  and  CMP. " 

b.  Paragraph  (a)  is  revised  to  read: 

§417.407    Definition*  of  HMO  and  CMP. 
(a)  State  law.  To  qualify  as  an  .HMO 
or  CMP,  an  entity  must  be  organized 
under  the  laws  of  any  State  and  meet 
the  definition  under  paragraph  (b)  or  (c) 
of  this  section,  respectively. 
•        •        *        *        • 

c.  In  paragraph  (b),  "Public  Health 
Service  (PHS)"  is  changed  to  "PHS"  and 
"§§417.100  through  417.109"  is  revised 
to  read  "subparts  B  and  C  of  this  part 
and  §§  417.168  and  417.169". 

d.  In  paragraph  (c),  "enrolled 
members"  is  changed  to  "enrollees" 
(thrice),  "member"  and  "enrolled 
member"  are  changed  to  "enrollee". 
"§  417.107(b)"  is  changed  to 
"417.120(b)",  and  "§§417.107(a)(l)(i) 
through  (iv)  and  {a)(3)"  is  revised  to 
read  "§§  417.120(a)(l)(i)  through 
(a)(l)(iv)  and  417.122(a)". 

§4l7-40a     [Amended] 

19.  In  §417.408.  the  following 
changes  are  made: 

a.  The  term  "organization"  is  changed 
to  "HMO  or  CMP"  (5  limes)  and 
"organization's"  is  changed  to  "HMO  s 
orCMP's". 

b.  In  paragraph  (a),  "the  Assistant 
Secretary  for  Health  of  the  Department" 
is  changed  to  "HCFA". 


c.  In  paragraphs  (b)(2)  and  (c)(3), 
"§§417  640  through  417.658"  is  revised 
to  read  "subpart  R  of  this  part". 

§417.410    [Amended] 

20  In  §  417.410,  the  follovdng 
changes  are  made: 

a.  The  terms  "organization"  and 
"eligible  organization"  are  changed  to 
"HMO  or  CMP"  (10  times)  and 
"organization's"  is  changed  to  "HMO's 
or  CMP's". 

b.  In  paragraph  (a),  "members"  is 
changed  to  "Medicare  beneficiaries  and 
other  individuals  and  groups". 

c  In  paragraph  (g),  "§§417.530 
through  417,598"  is  revised  to  read 
"subparts  O  and  P  of  this  part". 

§417.414    [Amended] 

21  In  §417.414,  the  following 
changes  are  made: 

a.  The  terms  "organization", 
"organizations"  and  "organization's" 
are  changed  to  "HMO  or^CMP".  "HMOs 
or  CMPs".  and  "HMO's  or  CMP's", 
respectively  (18  changes). 

b.  In  paragraph  (c)(2).  "§§417.600 
through  417.638"  is  revised  to  read 
"subpart  Q  of  this  part". 

§417.418    [Amended] 

21a.  In  paragraph  (b)  of  §417.418 
"417.107(h)"  IS  changed  to 
"§417, 106(a)". 

§417.420    [Amended] 

22.  In  §  417.420,  the  following 
f:hanges  are  made: 

a  The  term  "organization"  is  changed 
tc'HMOorOvfP"  (5  times). 

b.  in  paragraph  (a),  "§§417.470 
through  417.494"  is  revised  to  read 
"subpart  L  of  this  pan". 

c.  In  paragraph  {c)(2l(ii),  "§§417,600 
through  417.638"  is  revised  to  read 
"subpart  Qof  this  part" 

§417.422     [Amended] 

23.  In  §  417.422,  the  following 
changes  are  m.ade; 

a  In  the  heading  and  in  paragraph  (a), 
"organization"  and  "organizations"  are 
changed  to  "HMO  or  CMiP"  and  "HMOs 
or  CMPs",  respectively  (9  times). 

b  In  paragraph  (a)(3'),  "this  subpart  or 
Subpart  B  of  this  part"  is  revised  to  read 
"subpart  L  of  this  part". 

c  In  paragraphs  (b)  and  (c),  "eligible 
organizations"  is  changed  to  "an  HMO 
or  CMP"  (twice). 

§417.424    [Amended] 

24.  In  §  417.424,  the  following 
changes  are  made: 

a.  The  terms  "organization"  and 
"organization's"  are  changed  to  "HMO 
or  CMP"  and  "HMO's  and  CMP's". 
respectively  (9  times). 
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b.  In  p-iraRraph  la)(2),  "§^1 7.412 
through  417  418  of  this  part"  is  revised 
to  read  "subpart  J  of  this  part". 

§417  426    [ArT>«octedl 

2.5-  In  Ml 7  42R,  the  following 
changes  ar«  made 

a.  In  paragraph  faJil].  "ehgible 
organizations'  is  changed  to  "HMOs 
and  CMPs" 

b.  In  paragraphs  'al  through  (;.': 
"organization"  and   'organization's    are 
changed  to  "HMO  and  CMP"  and 
"HMO's  orCMP's".  respetrtiveiy  (6 
times) 

c  In  paragraph  (c)  mtroductorv  texl. 
"new  members  of  is  revised  to  rt^ad 
"new  enrollees  under", 

§417  440    [ArTMn<tedl 

26,  In  Ml7,44n,  t.he  following 
changes  are  made 

a.  In  the  heading  and  thrr)ughoi;I  Hie 
section,  "onjanization  ',  "nTgarn?.ations" 
ar.d  "organization  s"  are  chanBed  to 
"rIMO  or  CMP".  "HMOs  or  C:MPs'  .  ana 
PiMO  s  or  CMP's".  respectively. 

b.  In  Daragraph  (a)(2Hii).  "§§417  ?:!)() 
through  41  7  f>3ti"  is  revised  to  read 
"subpart  Q  of  this  port". 

c.  In  paragraphs  (h)(1)  and  [b)(4)(ii), 
"and  supplies"  is  removed. 

d.  Paragraph  (b)(3)  is  revised  to  read; 

^  41  ■r  440    Entitlement  to  health  care 
aervicee  from  an  HMO  Of  CMP 

<  •  *  •  • 

(3)  Siipplempntal  spn-icps  impnfrd  bv 
a  nsk  HMO  or  CMP  (:)  Subier-t  to 
HCFA  s  approval,  a  nsk  HMO  or  CMP 
'^.av  require  Medicare  enrollees  to 
accept  and  pay  for  services  m  addition 
•o  those  covered  hv  Medicare,  (ii)  If  the 
HMO  or  CNfP  elects  this  option,  it  must 
impose  tlie  requirement  on  all  Medicare 
enrollees.  witnout  regard  to  health 
status,  (ill)  HCFA  approves 
supplemental  benefits  of  this  type  if 
HCFA  determines  that  imposition  of  the 
requirem^-nts  vull  not  discourage  other 
Mt-dira'p  oeneficiaries  from  enrolling  '.n 
thensK  -<MOorCJvlP, 

e  In  pa'-iKraphs  (d)  introductory  text 
and  (ej  mtroductorv  text,  "of  this  part" 
IS  removed 

§417  44a    [Amended] 

2?.  In  §417,448,  the  following 
changes  are  made: 

a.  In  the  heading  and  throughout  the 
section,  the  terms  "organization", 
"organizations",  and  "organization's" 
are  changed  to  "HMO  or  CMP",  "HMOs 
or  CMPs'  and  "HMO's  or  CMP  s", 
respectively, 

b.  Ln  paragraphs  fb)(2)  and  (b)(3), 
"Current"  is  removed,  and  "nonnsk"  is 
capitalized. 


r:  In  paragraph  (c),  "the"  is  inserted 
irameaiately  after '  the  organization 
and"  and  "membership"  is  changed  to 

"enrollment", 

§417.450    [Amended] 

28.  In  Ml 7  4'u,  the  following 
changes  are  made: 

a.  In  paragraph  fa)(l),  "Medicare's 
liability"  is  chenged  to  "HCFA's 
liabihty". 

b.  In  paragraphs  (a),  (b),  and  (c) 
"organization"  is  changed  to  "HMO  or 
CXfP"  (7  tirr»sl 

§417,452    [Amended] 

29.  In  §  417,452,  the  foUowing 
changes  are  made: 

a.  fhroughout  the  section,  except  in 
paragraph  (a)(2),  "organization"  and 
"organization's"  are  changed  to  "HMO 
or  CMP"  and  "HMO's  or  CMP's", 
respectively  (13  times). 

b.  In  paragraph  (b)  introductory  text, 
"or  §  417.444(b)"  is  removed. 

c.  In  paragraph  (c),  "payor"  is 
changed  to  "payer". 

d.  At  the  end  of  paragraph  (e), 
"Medicare  enrollees  in  the 
organization"  is  revised  to  read 
"Medicare  enroHee  of  the  HMO  or 
CMP". 

§417  45€     [Am»nd#d] 

30.  In  §417.456,  the  following 
changes  are  made: 

a.  Throughout  the  section, 
"organization"  is  changed  to  "HMO  or 
CMP"  (11  times). 

b.  In  the  definition  of  amounts 
incorrectly  collected,  "Medicare"  is 
changed  to  "HCFA"  the  third  time  the 
word  appears. 

c.  In  paragraph  (a)(3),  "§§417.600 
through  417,638"  is  revised  to  read 
"subpart  Q  of  this  part". 

$417,470     [A.-nended] 

31   !n  §41 '  470,  thefollowing 
changes  are  made: 

a.  In  paragraph  (a),  "§§417.472 
through  417.494  implement"  is  revised 
to  read  "This  subpart  implements",  and 
"organization"  is  changed  to  "HMO  or 

b.  In  paragraph  (b)  introductory  text, 
"Sections  417.472  through  417.494  set 
forth"  is  revised  to  read  "This  subpart 
sets  forth", 

§417  472     [Amended] 

32.  In  §417  472.  the  following 
changes  are  made: 

a.  Throughout  the  seriion,  "eligible 
organization"  and  "oryanization"  are 
changed  to    HMO  or  CMP"  (6  times). 

b.  In  paragraph  (f],  "of  this  part"  is 
removed. 

c  In  paragraph  (g),  "the  Secretary"  is 
<  hanged  to  '  HCF.A",  and  "he  or  she"  is 
changed  to  "it". 


§417  478     [Anw^ded] 

33.  ill  5  417  478.  Uie  following 
changes  are  made: 

a.  In  the  introductory  ttx'  "-^  in 
paragraphs  (c)  and  (d), ' Urgftrczatlon" 
and  "organization's"  are  changed  to 
"HMO  or  CMP"  and  •HMO's  or  CMP's", 
respectively, 

b.  In  paragraph  (c),  "members"  is 
changed  to  "enrollees". 

c.  In  paragraph  (d),  "§417.107'*  is 
changed  to  '§  417.126(a)",  and  the  last 
sentence  is  removed, 

I  i  "  "    .192        '  Ar",j»rii;>^cj] 

34.  In  §417,492,  the  following 
changes  are  made: 

a.  Throughout  the  section, 
"organization"  and  "organization's"  are 
changed  to  "HMO  or  CMP"  and  •HMOt 
or  CMP's",  respectively  (9  times). 

b.  In  paragraph  (b)(4),  "§§417.640 
through  417.682"  is  revised  to  read 
"subpart  R  of  this  part". 

§417.494    [A-nf-.rmi] 

35.  In  §41.  .ij-i,  the  following 
changes  are  made: 

a.  The  term  "organization"  and  its 
plural  and  possessive  forms  are  changed 
to  "HMOs  or  CMPs",  and  "HMO's  or 
CMP's",  respectively. 

b.  In  paragraph  (b)(l)(iv),  "subpart"  is 
changed  to  "part", 

c.  In  paragraph  (b)(2),  "§§417.640 
through  417.682"  is  revised  to  read 
"subpart  R  of  this  part". 

1417.520    [AmendMl] 

36.  In  §§  417.520,  the  following 
changes  are  made: 

a.  Tliroughout  the  section, 
"organization"  is  changed  to  "HMO  or 
CMP"  (6  times). 

b.  In  paragraph  (b)(2),  "§§417.472 
through  417.488"  is  revised  to  read 
"subpart  L  of  this  pen". 

§417.522    [AmendMll 

37.  In  §417.522,  the  following 
changes  are  made: 

a.  The  terms  "organization"  and 
"eligible  organization"  are  changed  to 
"HMO  or  CMP"  (3  times). 

b.  In  paragraph  (a)(3)(iii),  "this 
subpart"  is  changed  to  "this  part". 

§  4*""  S'l',]     'Amended] 

JH.  In  s  417.5Z3,  the  follovwng 
changes  are  made: 

a.  In  the  heading  and  throughout  the 
section,  "organization"  and  "eligible 
organization"  are  changed  to  "HMO  or 
CMP"  and  "organization's"  is  changed 
to  "HMOs  or  CMP's". 

b.  In  paragraph  (b)(2),  "this  subpart.'* 
is  changed  to  "subpart  L  of  this  part.". 

c.  In  paragraph  (c),  "applicable"  Is 
inserted  immediately  before 
"requirements"  and  "§§  417.410 
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IS  revised  to  read 
part.". 


through  41'  J  H 
"subpar*  J  ^t  t.;" 

1417.526     [Am«od«dl 

39.  It.  §41'  5  2f^  the  following 
changes  are  Tiade 

a  ■■Sert:ons  4  17  5  30  tiirough  417.576 
set  forth"  is  revised  to  read  "Subpart  O 
of  this  pan  sets  forth" 

b  The  te'Ti  "eligible  or^an.zation"  is 
changed  to  "KMO  or  CMP"  (twice). 

c.    §«i  417.580  through  417.598 
describe"  is  revised  to  read  "Subpart  P 
of  this  part  dasrnbes". 

§417,528     (Am«nO«d] 

40  In  §41'  52"^.  tne  following 
changes  are  rr.rade 

a.  In  the  neadme  and  throughout  the 
section  "pavnr"  is  changed  to  "payer" 
(6  times],  and  "ehginle  organization" 
and  "orvanizaticn'  are  changed  to 
"HMOorCMF"  I7t;m.es! 

b.  In  paragraph  fa),    where  Medicare 
is  not  the  prirtiarv'  payor"  is  revised  to 
read  "for  which  Medicare  is  not  the 
pnmar\'  paver" 

§417.530    [Anwi<J«d] 

41.  In  §417  330,  the  following 

changes  are  made 

a  "Sec'icns  417  530  through  417.576 
set  forth"  is  revised  to  read  "This 
subpart  sets  fort.h". 

b  Throughout  the  section, 
"organization"  is  changed  to  "HMO  or 
CMP"  (3  timesl 

§417.536    [Amended] 

42,  In  §417  536,  the  following 
changes  are  m.ade: 

a  Ln  the  heading,  "the  organizations" 
is  changed  \o  "FIMOs  and  CMPs". 

b.  In  paragraph  (a),  the  phrase  "are 
applicable  to  the  organization's  costs 
when  incurred  bv  an  organization  or  by 
providers  of  services  and  other  facilities 
owmed  or  operated  by  the  organization, 
or  related  to  tne  organization"  is  revised 
to  read  "are  applicable  to  the  costs 
incurred  by  an  RMO  or  CMP  or  by 
providers  and  oth^r  facilities  owned  or 
operated  by  the  H.MO  or  CMP  or  related 

to  it". 

c.  Throughout  the  section,  except  in 
the  heading  to  pariaraph  (k), 
"orsanization  '  and  "organization's"  are 
changed  to  '  }l\\0  or  CMP"  and  "HMO's 
or  C?^  s ',  respectively  (17  times). 

d  In  paragraph  {f)(3),  "enroUee  or"  is 
revised  to  read  "enrollee  of. 

e  In  paragraph  (g),  "§405.420"  is 
changed  to    §  413  80"  and  "deductions 
for  revenue"  is  r^v^sed  to  read 
"deductions  r-f  rr.  '^venu-  " 

f.  In  the  hniiv'ir  K  r^  par^^rsph  ;k), 
"organizations    is  j.rangfu  ■')  "entities". 

g,  Inparagrd^h  u~-itl,.    93  405.542, 
405  544,  and  41 3.170"  is  revised  to  read 
"§§413  170' 


UMI 


h.  In  paragraph  (m)(3),  "§413.110  '  is 
revised  to  read  "§§405,517  and  410  29", 

1417.548    [AmwidMJ] 

43  I;    i  ■; :  7.548,  the  following 
changes  are  made; 

a.  Throughout  the  section, 
"organization"  and  "organization's"  are 
changed  to  "HMO  or  CMP"  and  "HMO's 
or  CMP's",  respectively  (12  times). 

b.  In  paragraph  (a),  the  phrase 
"unless,  upon  the  organization's 
petition  to  HCFA,  the  organization  can 
demonstrate"  is  revised  to  read  "unless 
the  HMO  or  CMP  petitions  HCFA  and 
demonstrates". 

§417  550     ;  Arr>«ri<Je<j] 

44.  hi  §  417.550,  the  following 
changes  are  made: 

a.  In  paragraph  (a),  "Medicare 
reimburses"  is  revised  to  read  "HCFA 
reimburses". 

b.  Throughout  the  section, 
"organization"  and  "organization's"  are 
changed  to  "HMO  or  CMP"  and  "HMO's 
or  CMP's".  respectively  (5  times). 

c.  In  paragraph  (d)(2),  "membership" 
is  changed  to  "enrollment". 

§417  580     [Amended] 

45.  In  §417.580,  the  following 
changes  are  made; 

a.  In  paragraph  (a),  "Sections  417.582 
through  417.598  implement"  is  revised 
to  read  "This  subpart  implements". 

b.  In  paragraph  (b)  introductory  text, 
"Sections  417,582  through  417.598  set 
forth — "  is  revised  to  read  "This  subpart 
sets  forth — " 

c.  In  paragraphs  (a)  and  (b), 
"organization"  and  "organization's"  are 
changed  to  "HMO  or  CMP"  and  'HMO  s 
or  CMP's",  respectively. 

§41-' 582     [Amended] 

46.  In  §417.582,  the  following 
changes  are  made; 

a.  The  introductory  text  is  revised  to 
read;  "As  used  in  this  subpart — ". 

b.  The  term  "organization"  is  changed 
to  "HMO  or  CMP"  and  "organization's" 
is  changed  to  "HMO's  or  CMP's". 

§417.592    [Amended] 

47.  In  §417.592.  the  following 
changes  are  made: 

a.  In  paragraph  (a),  the  Brst 
"organization's"  is  changed  to  "HMOs 
or  CMP's",  the  second  "organization  s" 
is  changed  to  "its",  and  "organization" 
is  changed  to  "HMO  or  CMP". 

b  Paragraph  (b)(1)  is  revised  to  read; 

§  41 '  592    Dete*-mln«tton  of  required 

additional  benefit* 

*  •  •  •         * 

(b)*     •     • 

(1)  A  reduction  in  the  premium  or 
other  charges  imposed  by  the  HMO  or 


CMP  in  the  form  of  deductibles  and 

coinsurance;  or. 
***** 

c.  In  paragraph  (d)(2)fi],  "the 
organization  has  elected"  is  changed  to 
"that  it  has  elected". 

d.  Throughout  the  rest  of  the  section, 
"organization"  is  changed  to  "HMO  or 
CMP"  and  'organization  s"  is  changed 
to  "rl\?0s  cr  CMP's". 

§417  594    [Amended] 

48.  In  §417,594,  the  following 
chanties  are  made; 

a.  throughout  the  section, 
"organization"  and  "eligible 
organization"  are  revised  to  read  "HMO 
or  CMP"  (26  times),  "organization's"  is 
changed  to  "HMO's  or  CMP's"  (9  times), 
and  "payor"  and  "payors"  are  changed 
to  "payer"  (2  times)  and  "payers" 
respectivelv. 

b.  In  paragraph  (al(l),  "membership" 
is  changed  to  "enrollment". 

c.  In  paragraph  (b)(l)(ii|,  "purchase 
membership"  is  changed  to  "enroll". 

d.  In  paragraph  (c)(2),  the  "(i)" 
designation  and  paragraph  (c)(2)(ii)  are 
removed. 

§417.598    [Amended] 

49.  In  §417,598,  "organization"  is 
changed  to  "HMO  or  CMP"  (3  times), 
and  "assure"  is  changed  to  "ensure". 

§417.600    [Amended] 

50.  In  §417.600,  "Sections  417.600 
through  417.638  establish"  is  revised  to 

read  "This  subpart,  establishes",  and 
"organizations'  is  changed  to  "HMOs  or 
CMPs". 

§417,602    [Amended] 

51.  In  §417  502,  '  §§417.604  through 
417.638"  is  revised  to  read  "this 
subpart". 

§417  604    [Amended] 

52.  In  §417  604.  tne  fullowing 
changes  are  made: 

a.  the  phrase  "§§  417.604  through 
4l7.638"'is  revised  to  read  "this 
subpart"  f3  times). 

b.  The  term  "organization"  is  changed 
to  "HMO  or  CMP''  (7  times),  and 
"organization  s"  is  changed  to  "HMO's 
or  CMP's". 

c.  In  paragraph  (b)(1),  "these  sections" 
is  revised  to  road  "this  subpart.". 

§417,640    [Amended] 

53.  In  §417.640,  "Sections  417.640 
through  417.694  establish  '  is  revised  to 
read  "This  subpart  establishes",  and  the 
terms  "eligible  organization"  and 
"organization"  are  changed  to  "HMO  or 
CMP"  (8  times). 

§417.642    [Amended] 

54.  In  §417.642,  "§§417.640  through 

417,694"  is  revised  to  read  '  this 
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subpart",  and  ■organization"  is  chargpd 
to  "HMO  or  CMP", 

55.  In  §417.670.  paragraph  (c)  is 
revised  to  read: 

§  41 7  670    TiTi*  »nd  plsc«  of  Kearing. 

•         •  *         •         • 

(c]  Tiie  hearing  officer  will  give  the 
parties  reasonable  notice  of  any  change 
in  time  or  place  or  of  adjournment. 

§417.800    [Amended] 

56  In  §  417.800,  the  following 
changes  are  made: 

a.  In  paragraph  (b)(l)(iii),  "Public 
Health  Service  Act"  is  revised  to  read 
"PHSAct". 

b.  In  paragraph  (c)(1),  the  phrase 
"§§417.530  through  417.576"  is  revised 
to  read  "subpart  O  of  this  part", 

§417.801     [Amended] 

57  In  the  §  417  801,  the  following 
t.hanges  are  made: 

a.  In  paragraph  {a]f2),  "this  subpart  D" 
is  revised  to  read  "this  subpart  U". 

b.  In  paragraph  fb)(2),  the  phrase  "as 
defined  in  §417,800"  is  removed. 

c  In  paragraph  (d)(l)(iii),  "§§417.520 
through  417  523"  is  revised  to  read 
'subpart  M  of  this  part". 

§417.802    [Amended] 

58.  In  §417.802.  paragraph  (a). 
"§§417,530  througn  417,550"  is  revised 
to  read  "subpart  O  of  this  part". 

§417.806    [Amended] 

59.  In  paragraph  (a)  "will"  is 
removed. 

§417.810    [Amended] 

60.  In  paragraph  (c)(2)  "subchapter"  is 
changed  to  "chapter". 

§417.912    [Amended] 

61.  In  §417  912,  the  following 
changes  are  made: 

a.  Throughout  the  section.    Public 
Health  Service  Act"  is  revised  to  read 
"PHS  Act"  (8  times),  "member"  is 
changed  to  "enrollee"  (once),  and 
"members"  and  "enrolled  members  '  are 
changed  to  "enro'lees"  (5  times), 

b.  In  paragraph  fbj(l),  the  last  two 
words  are  corrected  to  read  "ar  HMO". 

c.  In  paragraph  rb)(3),  "this  subpart" 
is  revised  to  read  "subpart  B  of  this 
part"  (the  first  time  it  appears)  and 
"subpart  C  of  this  part"  (the  second  ti:rie 
it  appears). 

d.  Ln  paragraph  (b)(4),  "organization 
is  changed  to  "HMO"  (two  times). 

e.  In  paragraphs  (c),  (d)  introductory 
text,  and  (g),  "which"  is  changed  to 
"that". 

f.  In  paragraphs  (d)  introductory  text. 
(f),  (g).  and  (h),  "shall"  is  changed  to 
"must"  (6  times). 


g.  In  paragraph  (h),  in  the  second 
sentence,  "of  this  section"  is  inserted 
after  "paragraph  (e)". 

§417.913     [Amended] 

62.  In  §  41 7.913,  the  following 
changes  are  made: 

a.  Throughout  the  section,  "shall"  is 
changed  to  "must"  (5  times),  "which"  is 
changed  to  "that"  (3  times),  and  "Public 
Health  Service  Act"  is  revised  to  read 
"PHS  Act"  (2  times). 

b.  In  paragraph  (b)(2).  the  phrase 
"under  §§417.120  through  417.126,  and 
417.130  through  417.137  which  is 
consistent"  is  revised  to  read  "under 
this  subpart,  if  the  application  is 
consistent". 

S^'^.g'?     [Amended] 

63.  In  the  introductory  text, 
"§§417.140  through  417.154  of  this 
subpart"  is  revised  to  read  "subpart  D 
of  this  part". 

§417  918    [Amended] 

64  in  par&grapn  (a),  "§§417.120 
through  417.126"  is  revised  to  read 
"§§  417,920  through  417.926"  (2  times). 

§417.921     [Amended] 

65,  In  §41"  ''•:]   the  following 
changes  are  made: 

a.  Throughout  the  section,  "which"  is 
changed  to  "that"  (5  times),  and 
"membership"  is  changed  to 
"enrollment"  (2  times). 

b.  In  the  introductory  text, 
"§§417.120  through  417.126"  is  revised 
to  read  "§§417.920  through  417.926"  (2 
times). 

c.  In  paragraph  (b),  "§§417.140 
through  417.144  of  this  subpart"  is 
revised  to  read  "subpart  D  of  this  part". 

§417.922    [Amended] 

66,  In  §41"  ^'22  the  following  changes 
are  made: 

a.  Throughout  the  section,  except  in 
paragraphs  (fl(l)  and  {f)(5),  "which"  is 
changed  to  "that"  (4  times). 

b.  In  paragraph  (f)(1),  "shall"  is 
changed  to  "must"  and  in  paragraphs  (f) 
introductory  text  and  (fl(2)  "Public 
Health  Service  Act"  is  revised  to  read 
"PHS  Act" 

c.  In  paragraphs  (f)(5)(iii)(B)  and 
(h)(1),  "membership"  is  changed  to 
"enrollment"  (3  times),  and  in 
paragraph  (h)(3)  "members"  is  changed 
to  "enrollees" 

d  In  paragraph  (g),  ■■§§  417.100 
through  417.109  of  this  subpart"  is 
revised  to  read  "subparts  B  and  C  of  this 
part  and  §§  417  168  and  417.169.". 

e  In  paragraph  (h)(4),  "§ 417.111(c)" 
is  changed  to  §  417.911(c). 

§417,923    [Amended] 

67,  In  §  417  923,  the  following 

changes  are  maiie 


a.  In  paragraph  (a),  "§  417.122(a),  (b). 
(c),  (d),  and  (e)"  is  revised  to  read 
"paragraphs  (a)  through  (e)  of 
§417.922". 

b.  In  paragraph  (b),  "Public  Health 
Service  Act"  is  revised  to  read  "PHS 
Act",  and  in  paragraph  (b)(1), 
"§§417.100  tiirough  417,109  of  this 
subpart"  is  revised  to  read  "subparts  B 
and  C  of  this  part  and  §§  417.168  and 
417.169". 

c.  In  paragraphs  (d)  introductory  text 
and  (e),  "which"  is  chanced  to  "that". 

d.  In  paragraph  (e),  "§§417,100 
through  417.109  of  this  subpart"  is 
revised  to  read  "subparts  B  and  C  of  this 
part  and  §§417,168  and  417.169". 

e.  In  paragraphs  (f)(1)  and  (4), 
"membership"  is  changed  to 
"enrollment",  and  in  paragraph  (f)(4) 
"§417.111"  is  changed  to  "§417.911". 

63.  in  §417.924,  the  following 
changes  are  made: 

a.  In  paragraphs  (a)(1)  and  (b)(1). 
"Public  Health  Service  Act"  is  revised 
to  read  "PHS  Act"  (3  times). 

b.  In  paragraph  {a)(2).  "§§417.120 
through  417.126"  is  revised  to  read 
"§§417.920  through  417.926;  "which" 
is  changed  to  "that";  "members",  the 
first  time  it  appears  is  changed  to 
"enrollees";  "membership"  is  changed 
to  "enrollment";  and  "shall"  is  changed 
to  "must". 

c.  In  paragraph  (a)(3),  "shall"  is 
changed  to  "may"  and  "§  417.122"  is 
changed  to  "§417.922". 

d.  In  paragraph  (b)(3),  "§§417.120 
through  417.126"  is  revised  to  read 
"§§417.920  through  417.926"  (2  times), 
"members"  is  changed  to  "enrollees" 
the  first  time  it  appears,  and 
"membership"  is  changed  to 
"enrollment". 

e.  In  paragraph  (b)(4),  "shall"  is 
changed  to  "may",  "§  417.123(b)"  is 
changed  to  "§  417.923(b)",  and 

"§  417.123(e)"  is  changed  to 

"S417  Q2'5fQV' 

§4t  7.925    i Amended] 

69.  In  §417.925.  the  following 
changes  are  made: 

a.  The  section  heading  is  revised  to 
read  "Evaluation  and  award:  Planning 
and  initial  development.". 

b.  In  paragraph  (a)  introductory  text, 
"which"  is  changed  to  "that", 

"§  417.107(c)"  is  changed  to 
"§  417.124(b)".  "Pubhc  Health  Service 
Act"  is  revised  to  read  "PHS  Act",  and 
"§§417.120  through  417.126"  is  revised 
to  read  "§§  417.920  through  417.926". 

c.  In  paragraph  (a)(1).  "§  417.122  or 
§417.123"  is  revised  to  read  "§417.922 
or  §417.923". 

d.  In  paragraph  (b).  "§§417.120 
through  417.126"  is  revised  to  read 
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:)'}417  920Uirou^h  41^  926    ,    which" 
.<;  changed  to  "that",  and   'T.frn'inrs" 
the  finst  time  it  appears  .s   .r.ar.cd  to 

pp,roIlet?s" 

§417  928    (Amao<J«J] 

'0  In  §  4 1 7  926.  the  following 
h  in^es  ars  made: 

a.  In  paragraph  '.i'      ^s^  417.120 
'.nrouRh  41  ?  1 26  '  is  r^vsed  to  read 
■■^Ml^  920  throi-^h  4 "  "•  926". 

b  In  par'iarapns    i   ^.d  (c),  "shall"  is 
^haiigtH  to  '  wMi  .  ana    which"  is 
char.i^pd  to    tnat". 

§417  931     [An">«nd*3] 

" ;   In  ^  4  ^  -1 "  1    Tie  following 
..'-■'.r-u^os  are  raa^je. 
a  In  paragraph  (a)  introductory  text, 
which  ■  IS  r;:dn^ed  to  "that". 
t?  In  parag-^pa  (b),  "members"  is 
changed  to  "enrollees". 

§417  932    fAn«"d«Jl 

72.  In  S  417.932.  the  following 
changes  are  made: 

a.  The  section  heading  is  revised  to 
read  "Eligible  applicants  and  projects: 
Initial  costs  of  operation." 


M-'i 


sraph  (a).  "§§417.130 


through  4 1  ;.137"  is  revised  to  read 
■§§  417  930  through  417  937"  (2  times). 

c.  In  paragraph  (b],  "pursuant  to"  is 
changed  to  "under"  (2  times) 
§§  417.110  through  417.119  and 
^§417.130  through  417.137"  is  revised 
to  read  'this  subpart",  "membership"  is 
changed  to  "enrollment",  and 

^  417.11ifc)  '  is  changed  to 

, -ny.gin'c)". 

§417  a?3    i*rr>«'v>«dl 

73.  In  §417.933.  tlie  section  heading" 
is  revised  to  read  "Project  elements  for 
initial  costs  of  operation.". 

§4*^,935     ;ir>era«<3] 

74.  In  §  417.935.  the  section  heading 
is  revised  to  read  "Evaluation  and 
award:  Initial  costs  of  operation",  and  in 
the  introductory  text  "Public  Health 
Service  Act"  is  revised  to  read  "PHS 
Act".  ! 

§4^7  936     lA^^no&d; 

7 :  .:.  >  4  '  *  ,6.  the  following 
rha::rit's  1-^   -i  lie: 

a    rhr  ju^nc.  t  the  section.  "Public 
:  1  d   h  -*■"  ce  Act"  is  revised  to  read 
i  ?i:i  A.'.!    1 6  times). 

b  In  pira/raph  (a),  "shall"  is  changed 
to  "niay  '. 

c.  In  parasraph  (b).  "shall"  is  changed 

to  "vtcX'S  ■ 

d.  In  panfcra-jh  "r  ,     !>^  417.130 
'."rougn  4ir.l.K'    :.s  :>:■  ..sod  to  read 
■  §§417  933  through  417  937",  and 
'v.'hich"  is  changed  to  "that". 


§417,93?     [Am«n<i»dl 

/D.  la  §417  937.  {ha  following 
changes  are  made: 

a.  In  paragraph  fa),  " 5 S  4  •  ■"  :  •  1 
through  417.137"  is  revised  ',    -Hdd 
"§§  417  930  through  417  937",  and 
"shall"  is  changed  to  "will". 

b.  In  paragraph  (b),  "shall"  is  changed 
to  "will"  |3  times),  and  "wherw  '  is 
changed  to  "if. 

c.  ui  paragraph  (c),  "shall"  is  changed 
to  "will",  and  the  phrase  "sufficient  to 
amortize"  is  revised  to  read  "sufficient 
in  amount  to  amortize". 

M.  Nomenclature  Changes 

1.  In  the  following  locations,  the 
terms  "member",  "members", 
"member's",  and  "a  member's"  are 
changed  to  read  "enroUee",  "enrollees", 
"enrollee's".  and  "an  enrollee's". 
respectively: 

S«c 

417.102  (a)  and  (b). 

417.103{a)(3)(ii){C).  (c)(2),  (e)(1).  (e)(2).  and 
(e)(3). 

417.104(a)(4)  (5  times),  (b)(1)  (2  times), 
(b)(2)(i),(bJt4)(ii),  and  (c)(2). 

417.105(a)  and  (b). 

417.478(c). 

2.  In  the  following  locations,  the  term 
"membership"  is  changed  to 
"enrollment"; 

Sec 

417.104(a)t4)(ii). 

417.158(2  times). 

4 17.540  heading  and  (a)  and  (b). 

3.  In  the  following  locations,  the  term 
"eligible  organization",  in  its  singular, 
plural,  and  possessive  forms,  is  changed 
to  "HMO  or  CMP",  "HMOs  or  C:MPs' 
and  "HMO's  or  CMP's",  respectively; 
and  the  term  "organization"  in  its 
singular,  plurril.  and  possessive  forms  is 
changed  to  "HMO  or  CMP".  "HMOs  or 
CMPs  •  and  "HMO's  or  CMP's. 
respectively: 

Sec. 

417.412(b). 

417.413(b).  (b)  heading,  (b)(1),  (b)(2),  (b)(3), 
(b)(4)  (2  tim«).  (c)  (2  Hmes).  (d)(1),  (d)(2)  (5 
times).  (d)(J)  (3  times).  (d;(4),  (d)(5)  (3  times), 
(d)(6)  (4  times).  ;d)(7)  (2  times),  (e)(1),  and 
(e)(2)  (2  times). 

417.416(a)(2  times),  (c)  (4  times),  (d)(1). 
(d)(2).  (e)(1).  and  (e)(2). 

41/.425(a)  lntroductor>-  text,  (a)(1).  (a)(4) 
(thrice),  (b)  introductory  text,  (b)(1),  (b)(2) 
(thrice).  (bM3)  (2  times).  fD)(5)  (2  times),  and 
(t)  (2  times). 

417  430(a){l].  (a)(2),  (b)  introductor>' 
text.  (b)(a),  (b)(4)(i).  (b)(4)(ii),  (b)(6) 
introductory  text  (2  times),  (b)(6)(i), 
(bj(6)(u),{b)(7)  and  (h)(8) 

417  432(a)  (2  times),  (b),  (c),  (e)  (2 
tim.es). 
417.434. 

417  442  heading,  (a)  (thrice),  (b) 
introductory  text,  and  (b)(2). 


(a),  fb),  ar-.J 


I'iKD.  (a)(2), 
\  (b)(l)(iii). 
..  i    .'  ;;:nes), 
a^'jtj  text  (2 
(3  times),  and  (c)(3). 
-.»>)  and  (c)(2)  (2 


417.4,54(a)  and  fb). 

417  458  introductory  text, 

(c). 

417.474(b). 

417.4H0  haading,  tn(rodu.:''-ry  \r)x\  '2 
timet,),  (bid),  and  th)(7). 

417.481  heading  and  in:rod.i:  tory  text 
(2  time'] 

417.482  introductory  text,  (b).  (>-].  (ej. 
(0(1)  and  (f)(2). 

417  484(a)  introdu.:torv  text,  (a)(1). 
(,i)(3),and  lb). 

4  ; '  4rsh  in'rodur.tory  text. 

.,  1~  4i<R  introduclors'  text 

4  I '  4'n)  iZ  times). 

417.4^  parai^aphs 
(a)(3).  {b)(l)i!).fh:rM:  11 
(b)(l)(iv)(2Ume  I    ^ j 
{b)(3).  (b)(4).  (c)  intrcd 
times),  (c)(1).  (c)(2) 

417.521(L:)fOi2t; 

times). 

417.524  heading,  (a)  (2  times)  and  (b) 
(3  limes). 

417.531(a),  (b)  introductory  text  and 

(bKD. 

417.532(a)(1),  (aMl)(iii).  {a)(2),  (a)(3)  (2 
times),  (a)(4)  ;4  t.rnes,  (b)  heading. 
(b)(3)  (4  times),  [' )  ir.lroductory  text  (2 
times),  (c)(2),  (o)  heading  and 
introductory  text,  (e)(1).  (f)  (3  times),  (g) 
(3  times),  and  (h)  (3  times). 

417.533  introductory  text  and  (a). 

417  534(a)  (3  times)  and  \b]. 

417.538(a),  (b).  (c),  and  (d). 

417.544  heading  and  (a). 

417.54«(n).  (b)(1)  (4  times)  and  (b)(2) 
(4  times). 

417.552(a). 

417  554  (3  times). 

417.556  heading,  (a),  (b),  (c)  (2  times), 
and  (d)  (2  times). 

417.558  heading,  (a),  (b)  heading, 

(b)(1).  and  (b)(2)  (2  times). 
417.560(a)  introductory  text  (5  times), 

(b)  (3  times),  (c)  (2  limes),  (d) 
introductory  text,  (d)(1),  and  (d)(2)  (3 
times). 

417.562(a),  (b)(3).  (c)  introductory 
text,  and  (d). 

417  564(a)  (2  times),  (b)  introductory 
text,  (b)(1)  (2  times)  and  (b)(2)  (2  times). 

417.566(b)(1)  and  (b)(2). 

417  568(a)(1)  (2  times),  (b)(1),  (c)  (3 
times),  (d)  (3  times),  and  (e). 

417.570{a)f  1)  (2  times),  (b)  (2  times), 

(c)  introductory  text,  (c)(3),  and  (d). 
417.572(a],  fb)  introductory  text, 

(b)(2),  {c)(l).  and  (c)(2). 

417.574(a)  (3  times)  and  (b). 

417.576(a)  (2  times),  (b)(1)  (2  times). 
(b){2)(i)  (2  times),  (b)(2)(ii),  (b)(3),  (c)(1) 
(2  times),  (c)(2)  (10  times),  (d)(1),  (d)(2). 
(d)(3).  (d)(4),  (9)(1).  (e)(2)  (3  tin-.es),  and 

(c)(3). 

417.584  heading,  M^rrncict-^ry  text  (2 
times),  (a)  (2  times),  (bJi^i  .^  ti:r.es).  and 

(d)  (3  times). 

417.5«5(a),  (b)  introdiictorv  text. 
(b)(1),  and  (c). 
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41""  5P'"i  sertior.  'ipading,  (a),  heading, 
{aKD.  [aiU]  (2  times),  (a)(3),  (b)(1)  (2 
times),  (c)  heading,  (c)(1)  (2  times),  (d) 
(2  times),  (e)  introductory  text  (2  times), 
(e)(1),  and  (e}{2). 

417.588(b)  (2  times),  (c)(1)  (2  times) 
(c)(2)  (2  times),  and  (c)(3). 

417.596(a)  (2  times),  (b)  (2  times). 
(c)(1),  (c)(2)  (3  times),  (c)(3)  and  (d)(2). 

417, 608(a). 

417.510(b) 

4-7  n5(a)(l).  (c)(1),  and  (c)(2). 

4 17  RIB. 

417  620(b)  introductory  text  (2  times). 
(b)(1)  (2  times),  and  (b)(2)  (3  times). 

417622(a). 

417.532(c)  (3  times). 

417.634. 

417.636(a)  (2  times)  and  (1)). 

417.638. 

417.644  (a),  (b)(2)  and  (c). 

417.656(a). 

417.660(b)  and  (c). 

417.662  (a). 

417.664(a)  and  (b)(2). 

4.  Throughout  part  417,  "Public 
Health  Service  Act"  is  revised  to  read 
"PHS  Act". 

5.  Throughout  part  417,  except  in 
subpart  V.  "the  Secretary"  is  changed  to 
"HCFA",  and  the  related  pronouns  are 
conformed 

6.  In  the  foiiowmg  locations,  "shall" 
is  changed  to  "must": 

Sec. 

417.102(b)  (2  times). 

417.103(a)(1).  (a)(3)  (2  times),  (b) 
introductory  text.  (d).  and  (e) 
introductory  text. 

417.104(a)  introductory  text,  (b)(1) 
and  (b)(2)  (the  second  time  the  term 
appears),  (d)  and  (e)  introductory  text. 

417  105(b),  (the  first  time  the  term 
appears). 

417.156  introductory  text  (3  times) 
and  paragraphs  (a),  (b)  (3  times),  and  (c). 

417.158. 

417.915(a)  (2  times). 

417  919(a)  and  (b). 

417.934  (2  times). 

7.  In  the  following  locations,  "shall" 
is  changed  to  "wiil": 

Sec, 

417.104(b)(1)  (the  first  time  the  term 
appears),  (b)(2),  and  (b)(4). 

417.105(b).  (the  second  time  the  term 
appears) 

8.  In  tne  following  locations,  "which" 
is  changed  to  "that": 

417  102(a). 

4i7,103fa)(l),  (a)(3)  (2  times). 
417,104ia)  introductory  text,  and 
paragraphs  (b)(1)  (3  times),  (b)(2).  (c)(1). 

and  (d), 

417.158  i3  t.rnes). 

417  915fc), 

417  QlQi'a!  [2  times)  and  (b). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  March  2, 1993. 
Wiliiam  Toby.  )t.. 

Acting  Deputy  Administrator.  Health  Care 
Financing  Administration. 
Annroved:  April  2, 1993. 

'lonn*  t    SKaiala, 

Secretary: 

FFR  Doc  93-16417  Filed  7-14-93;  8:45  am) 

(M»  ..v.    COM    4i>C',-Ci-<: 


Bo'ssu  0*  i-»''c  Manege^ i^nt 

43  CFR  P;„iDiic  Und  O^d*"'  69e:9 

;  * K -^  %xi-4i  ■  it  •:*  AM-6  i  033] 

Rpvocatlo'^  of  ExfrCuiive  Orae'  No. 
6546   0«tec3  j8r^u8'>  2,  '93-    A^e^'i^a 

AGENCY:  Bureau  oi  Land  Management, 

Interior. 

action:  Public  Land  Order 

suMMAPv;  This  order  revokes  in  its 
enurety  an  Executive  order  as  it  affects 
approximately  4.94  acres  of  public  land 
withdrawn  and  reserved  for  the  use  of 
the  Territory  of  Alaska  for  burial 
purposes.  The  site  is  knovoi  as  the  Sitka 
Pioneer  Cemetery.  The  protection  of  a 
withdrawal  is  no  longer  needed  for  this 
land.  The  land  continues  to  be  subject 
to  the  terms  and  conditions  of  an 
overlapping  withdrawal  and  remains 
closed  to  all  forms  of  appropriation  and 
disposition,  except  for  location  for 
metalliferous  minerals  and  selection  by 
the  State  of  Alaska. 

EFFFCTTVE  DATF;  AijiTi!.;)  16    1001 

fO^.  FURTHER  iNFp.iMA'^iCN  ;riN''isCT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage.  Alaska  99513-7599.  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S  C. 
1714  (1988),  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act.  43  U.S.C.  1616(d)(i)  (1988),  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  6546.  dated 
January  2, 1934,  which  withdrew  public 
land  for  use  as  a  burial  site  at  the  Sitka 
Pioneer  Cemetery,  is  hereby  revoked  as 
it  affects  the  following  described  lands: 

Copper  River  Meridian 
T,  55  S.,  R.  63  E., 
Beginning  at  comer  No.  1,  from  which 
witness  corner  to  comer  No.  2.  U  S. 


Survey  No.  1804,  Alaska,  bears  S.  42'55' 
E..  435.0  ft.;  in  approximate  latitude 
57»03'  N..  longitude  135''20'  W.;  thence 
from  said  point  of  beginning  N.  67"'35'  E.. 
263.6  ft.  to  comer  No.  2;  thence  N.  0^9* 
E.,  279.9  fl.  to  comer  No.  3;  thence  N. 
59''07'  W..  383.3  ft.  to  comer  No.  4; 
thence  S.  82'10'  W.,  324.7  ft.  to  comer 
No.  5;  thence  S.  37*19'  E..  670.0  ft  to 
comer  No.  1 ,  the  place  of  beginning. 

'  The  area  described  contains  approximately 
4  94  acres. 

2.  Subject  to  the  terms  and  conditions 
of  Public  Land  Order  No.  5186,  the  land 
described  above  remains  closed  to  all 
forms  of  appropriation  under  the  public 
land  laws,  including  location  and  entry 
under  the  mining  and  mineral  leasing 
laws,  except  for  location  for 
metalliferous  minerals.  30  U.S.C.  Ch.  2 
(1988),  and  selection  by  the  State  of 
Alaska. 

3.  The  State  of  Alaska  application  for 
selection  made  under  section  6(a)  of  the 
Alaska  Statehood  Act  and  section  906(e) 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  43  U.S.C.  1635(e) 
(1988),  becomes  effective  without 
further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  This  selection  will 
be  adjudicated  in  accordance  writh  43 
CFR  2627  and  the  land  will  remain 
closed  to  metalliferous  mining  until  a 
further  opening  order  is  published. 

Doted:  July  6. 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  93-16717  Filed  7-14-93;  8:45  am) 
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»/A'\^G£M!',N-'  AGENCY 
.i,i  '"cq  Parte? 

Fina.  Fiooc  Eievalio.-:  jeie.'mmai.c.r.s 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
and  modified  base  flood  elevations  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
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showing  base  flood  elevations  and 
modified  base  flood  eievations  for  each 
community  This  datd  may  be  obtained 
by  conlBcting  the  cffi-e  where  the  maps 
are  available  for  Inspection  «is  indi::ated 
on  the  table  b«)ow 

AOOR£SS£S;  The  fiaal  base  Hood 
elevations  for  eech  cornn^unity  are 
available  for  insp*»clion  at  the  office  of 
the  Chief  Executive  Offerer  of  each 
community  The  respective  addresses 
are  listed  in  the  following  table 
FOfl  FURTHEB  IWFORMATKX  CONTAC-^: 
Wilham  R.  Locke,  Chi«'f.  Risk  Studies 
Division  Federal  Insurance 
Administration,  500  C  Street,  SW., 
Washington,  DC  204^2,  t202i  fi48-2766. 

SUPPt£l«CNTA«Y  WFOfJKUTION:  The 

Federal  Emeryency  Management  Agency 
(FEM.\  or  Agency)  gives  notice  of  the 
final  detemii nations  of  base  flood 
eievations  and  modified  base  nood 
eievations  for  each  community  listed. 
The  proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
comm.umiv  or  :nHr-  !i::iials  to  appeal  the 
proposed  dtfcTT.  ir.a"  ,ns  *o  or  through 
the  comniLi,".;''.'  w^is  :  -■"•."■led  for  a 
period  of  r  Teiy  (=*0;  ad_»s.  The 
proposed  "a  <?  flood  elevations  and 
proposeti  modified  base  Hood  .''  -vations 
were  aUo  published  in  '_he  federal 
Register 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67, 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordancs  with  44  CFR  part 

National  Fnvimmnental  P  jiirv   \i-! 

1  his  rale  is  categorically  excluded 
from  the  r«<jii  rements  of  44  CFR  Part 

10,  Environ :rit;  '^1  Consideration.  No 
environmental  impact  assessment  has 

been  prepared 

Regulatory  Flexibility  Act 

The  Fede'-al  Iiisarance  Administrator 
has  determme'd  that  this  rule  is  exempt 
from  the  requir;ments  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disasttr  l^'otection  Act  of  1973, 
i2  U  S  C.  4104,  and  are  required  to 
establish  and  maintain  cor.n'.'jnity 
eligibility  in  the  Natioriai  rluod 
Insurance  Program  \j  .-►^t  .Ir arv 
flexibility  analysis  ha.s  'rweu  prepared. 

Regulatory  Impact  Analysis 

This  rule  15  no*  a  niaior  vj-'le  under 
Lx<?r\;tive  Order  12291,  February  17, 


1981.  No  regulatory  impact  analysis  has 
been  prepared.  | 

Fxecutivp  (  hd^•^  )2t;i2    Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism. 
dated  October  26. 1987. 

Fxecutivp  OrdFT  12''78  Civil  [ustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b){2)  of  Executive 
Order  12778. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

List  of  Sub>«  vs  m  44  (.FK  Part  fi7 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 

amended  a.s  follows: 

PART  67—1  AMEWrED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p,329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

S  67.11    (AiMmled] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Sourt:a  61  flooding  and  kxation 


CALIFORNiA 


County    iFEMA   Docun^'aot 

No.  7061] 

Trabucr  C^seic 
Acc"!*  r^'ity  4,200  feet  up- 

s"H,a--i  ::»  Vieio  Road  

•XiJOf  :jxi''ir»tf»iv  3  000  feet  up- 
straam  ~J  jnramed  road  ... 
Map*  art  ■v«llat3t«  tor  review 
at  CmV  Hail,  266/2  La  Aia- 
meda.  SuWe  ' '¥.  Mssion 
Viejo.  Cali1or^«a 


sDepl'n  in 
feet  atjove 

ground. 
•Elevation  in 
feet  (NGVO) 


•239 


Orange  (ciry).  Oange  COiiOty 

ifEMA  Docket  No   T061) 


S:urce  of  toC'dirg  and  tocatior. 


Apprjxi-^a'eiy  1,500  feet 
cJow^s'.'aam  of  Hewas 
Street        

At  Hewtis  Straet 

At  Linda  Vsta  Street 

At  janestowT^  Way   

App'oxifrately    500   faet   uo- 
strean  of  Ja~iss;o*n  Way 
Handy  Cr<*ex 

Apprcxjr-cj'eiv'  l.&Oij  feet 
rtow^s'-aan  of  O'ange 
Pa-V  EvTjievard 

Maps  are  available  tor  review 

at  C^ry  M.Hi  3C>0  East  Criao- 
r^an  Avei'  J9,  Orange,  Cali- 
fornia. 


•Depth  in 

feet  above 

ground 

*EI«vation  'n 
feet  (NGVD) 


Orange  County  {unincor- 
porated areas)  (fEMA 
Docket  Ho   ;061j 

A.'so  C''f>eH 

Just  downstream  oK  El  Toro 
Road  

Approximatelv  600  feet  up- 
stream of  El  Toro  Road  .... 

Approximately  1 .000  feet 
downstream  of 
Normandale  Road 

Just  jD<5*'e5»m  of 

NorTna,^aaie  ^^GH'i   

Approxin^ately  6,600  feet  up- 
stream       of        Norman 

dale  Road 

Hai->ay  Cre9><: 

Approxlr^ateiy  1,700  feet 
downstream  of  Orange 
Park  Boulevard 

Just  dowostrsam  of  Orange 
Fa^  BoL-j-'ard 

J^5t  dowr>sir9arr.  of  Meads 
A.9nue  

A:  A"~'acoia  Averiue 

Approximately   300  feet  up- 
s*'9am  of  ,''-,macKila  Avenue 
San  Juan  CT»e*r 

App^oxiTiatei/  ^,920  feet 
dov^nstream     of     Ortega 

Highway 

Lst  dcw'^straam  of  Ortega 
t-ighway 

Approximately   A<10   'eot   up- 
stfGa.m  of  Olega  H^grtway 
Serrano  Crsek: 

Just  upstream  of  Bake  Park- 
way   

Just  upstream  of  Trabuco 
Road  

Just  upstream  of  D-mersior 
Dr've  (cfiannei/ov9rt>ank)  . 

Approximately       370       feet 

downstream      of      Access 

i         Road  (channel/ovprtiank)   . 

App.-cwmately  900  feet  up- 
stream of  Access  Road  in 
tti9  north  overtiaok  

Approximately  1,300  feet 
dOAOstream  of  Lake  For- 
est Drive  in  t^e  noon 
overtiank 


None 

None 
None 

None 

None 


•401 


•614 
•625 

•670 
•684 

•784 

•401 
•431 

•446 

•472 
•4''4 

•143 

•160 
•171 

•363 

•438 
•652/659 

•676/680 

»2 

«1 
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Sourc*  of  floodif>g  and  location 


Approximate/y  800  feet  jp- 
strsam  of  Lake  Forest 
Dnve  in  ttie  north  overt>ank 

Approximataly  3,100  f»et  up- 
stream    of     Lake     Forest 

Drive     

T'Bbuco  Creek: 

Approwmat9(y  1,000  feet  up- 
stream of  Unr^amed  Road  . 

Approxirnatafy  3,000  feet  up- 
stream of  the  City  of  Mis- 
SKX-i  Vie|o  corporate  limits 

Approximatefy  3,050  feet  up- 
stream of  the  City  of  Mis- 
S'Or  VieiO  corporate  Unvts 

ApproxirTate'y  7,750  feet  up- 
stream of  the  Ctfy  of  M«- 
SKXi  Vi6)0  corTX>rate  ttmns  , 
Maps  are  avsHabi*  for  rwUrm 

at   400    Civvc    Center   Oivg, 

Buitdipg      12,      Room     3^4, 

Santa  Ana.  California 


Contra 
fFEMA 


Richmond  (ctty), 
Coata  County 
Docket  No.  7063} 

R'^eem  Creek. 
At  tne  confluence  wtth  San 

Pablo  Bay 

Just   jpsfream  of   Southern 

Pacific  Railroad 

AJ     Atchison.     Topeka     and 

Santa  Fe  Railroad  BrKlge 
Maps  are  avaHabie  (or  r«vi«w 
at   the    Buildtng   Regulations 
Department,  2600  Barrett  Av- 
enue, Richmond,  Caitfomta 


San  Juan  Caplstrano  (city), 
Orange  County  (FEMA 
Docket  No.  7061) 

San  Juan  Creek: 

Just  downstream,  of  Vne  Atch- 
ison Topeka  and  Santa  Fe 
Railroad  

Just  upstream  of  San  Diego 
Freeway 

Just  downstream  of  tha  con- 
f^uerKe  of  Horrx)  Creek  

Approximate^  1.540  feet  up- 
stream of  La  ^kJv^a  Ave- 
nue (sfrearr^de/larKlside 
of  levee)  

Approximately  7  700  feet  up- 
stream of  La  Movta  Ave- 
nue   

Trabuco  Creek: 

Just  downstream  of  the  Atch- 
ison, Topeka  and  Santa  Fe 
Railroad  

At  Camino  Capistrano  

At  Viefo  Road 

Approximately  4,050  feet  up- 
stream of  Viejo  Road 
Map*  are  avaHabto  for  review 

at   City   Hall,   32400    Paseo 

Adeianto,         San         Juan 

Capistrarx).  CaHfomia 


•Depth  in 
feet  above 

ground 
*Fievat>on  "n 

teet  'NiGVD) 


•791 

*251 

•275 
None 
N*0o« 


•6 
•17 

•21 


•72 

•80 

•88 

•142 


*158 
•189 
•196 

•238 


Si5ur:e  of  fkxxlin^  and  location 


San  PaPio  (ctty),  Contra 
Coita  County  (FEMA 
Docket  No.  7063) 

Rheem  (>»«*' 
...iusi  .^cstJBarr:  of  Giani  '-"gfv 

way 
..,--si  .jt  rrearr-  oi  *?T'  Sfeet 
Aior-g  G.a'^t  Road  frorr  ,S:a'x^ 
atJ    Oil     ^ank     fc     RNtem 
Creek: 
Rheem     Crw»k     Bnoge     at 

Gant  Road 
At  Mi-ier  Avef>,je 

Maps  are  avatlaple  for  rev  tew 

at   ne   Building   Departnient, 

Numoflr  One  AJva^ado 
Squfl'e,  Sar  PB,hic  Ca.rfor- 
ria 

COLORADO 

Arapahoe  County  funlncor- 
porated  areas)  (FEMA 
Docket  No.  7061) 

A.pj'^cxi'naieiy  7  >:>?  'set 
acwnstrear^  ;:>*  East  Dry 
Cree*  Roac 

Apc■■oxir^ate^y'  :'C>  'ee;  '.ip- 
sfear  of  East  Dry  O&ek 
'Hc>ad    ,  

Just  jpstream  of  South  Cc4o- 
r8<3o  Evxjievard       

Approximately  400  feet  up- 
stream of  South  Cotorado 

Bfxjievard  „..., 

Gokjsrr^ith  Gulch- 

Approximately  'SC  'eet 
oownst'-eam  of  cast  Of- 
cr,ard  Road  _ 

...■usi  upstream  o'  tas*  Or- 
chard Road      

At  East  Maplewooc  A^-sn^je  . 

Just    downstream    ot    East 

Arapar-oe  Rodd  

Piriey  Creek 

Approximately  65^!  ttwl  up- 
stream of  tf>«  confluence 
with  Cherry  Creek     

Jt-sf  up^ttrsam  of  'kKJth 
Parner  Road „ 

Ai  Sajth  Ouray  Street  ex- 
te-tded  

Approximately  ''3  700  feet 
upstream  of  South.  Parker 

RMd  

WHiow    Creek    jc^wnstrea'^    ot 

Engiewood  Darr,. 

Just  downstream  o*  ,>otjth 
Holly  Street 

Just  upstream  o<  East 
Araparioe  Road 

Approxirriately  2,26C  feet  .up- 
stream of   East   Arapahoe 

Road  

Willow  Creek  upstream  of  En- 
giewood Dam: 


eDett*'  in 
feet  aDove 

"Elevation  in 
feet  (NGVD) 


•24 
•28 


•26 
•28 


•5,570 

•5,590 
•5,612 

•5,620 

•5,643 

•5.670 
•5,696 

•5.769 

•5,627 
•5.643 
•5,680 

•5.733 

•5,538 
•5,542 

•5.555 


Scot- 


'^.,>"«1i'"ic  arn::  Kxa.tK3r' 


Approx;r--**e<' 

downsrsa-'    cil 

Creek  Road 
Approximate',    / >'    feet  up> 

stream  of  i  as^   :  7  Osek 

Road 

Just  upstream  o(  South  Que- 
bec Street 

Just  upstream  of  Fas'  Mlrv 

aral  Drive 
Just  downstrearr.  -■-'  c rxjf-n- 

Line  Road  (State  Highway 

Maps  ar*  tvaReble  for  review 

at  f*' e    '•"^ca'^-te'-Ti    ,')i    t-vj. 
nefc' '■  „.   «■■■'•   t"ia''"->i'x;    M'w 

So--.^   - '  »»  ,'-':''tt«»'i,  ,..!rrx.»ti,»\ 

Cokxado. 


L  a '  I  m  »(  c  t>uo  t>  I  ^j  n  ricor- 
c>o'8ie<3:  ,»'•*«;  iP|,IIA 
Docket  No.  rOfel; 

Boxelder  Creek: 

Approximatety     "'.  '■-"''      ♦«'■'• 

downstream  oi  Stale  i^itgrv- 

way  14  ..._ 

Just  upstream  of  Vine  Driva  . 

At  County  Road  50 

At  County  Road  52 

Just    upstream    of    County 

Road  54  ._ .„ 

Just    uc<=f'earr    of    County 

Road  •:'f  

Approxir.a'«s   ■']  'fi^'  ■■>, -w.- 

strearr  ,::i'  OcyyV)  Rcac  bi: 
Just    upstream    of    County 

Road  60 ..„ 

Approximatety  5C  '*»«^"  >  -wrv 

stream  of  Count,    n«c  62 
Approximately  3,2(»   tp*.;  jd- 

stream  of  County  Roac  t-* 
Boxelder      Cnek      Overttow 
Channel: 
Approximately      '  ''^  V      '&*- 

downstream  of  '-'.au.-  "'^.r. 

VkT; .      '4       Pi'.      ;*■■(,      ;j,yi,t. 

Approxirr^tefy  1,700  feet  up- 

,.  ,js!   ji-wis-'txi,-"  c'  County 

Boad  50 

At  County  Road  52 

Approximately  3,000  feet  up- 
stream of  County  Boad  52 


tDept*-  r: 
•»»ei  BSxyvf. 

arvyjTic 
*Eievat>or>  in 
feet  (NGVD) 


Boxelder  Creek  .b^  ' 
Divided     ^'c^      .a 
Creeiir.' 
At     the     cor.»-  je 

Boxelder  C  (-6> 
Approxin-.rt;Gr,  ' 

•'*,,.,■;.■'':), '"vi'ci'.  f 
stT6a'~'  ,:>'  r* 
with  Boxeiop' 


f-     ^th 


*>"'X 


♦w-*  up- 
■":,■'"■ .'  ft  •  :;}ftnrp 


•5.603 


•5.717 


•4,916 

•5,018 
•5,049 
•5,082 
•6,110 
•5.148 
•5.180 
•5,226 


•4.917 

•«9C"' 

•4.805 
•5.020 

•5.033 


•5.115 
•5,130 
•5,139 
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Socirc*  of  flooding  and  location 


sDeot^i  in 
feet  aocvg 

gfOtinr! 
'Eievafion  ,n 

teet  :SGVD; 


Map*  *r«  availabl*  for  r«vi«¥r 

at  Lanmer  Coonry  Engineer- 
ing Department  2^6  vVest 
Mountain  Avenue,  ,"^0^*  Coi- 
lins,  Co*oradc 


Lwtanar  County  (unlncof* 
por«t*d  V—)  (FEMA 
DoctwtNo.  7061) 

Cache  La  Poudre  Pivgr 
At  LannTer-Weid  County  Line 

Road 

Just    upstream    of    Lanmer 

Coonty  Road  32  Eas'    

At  Greeley  Canai  »2  D'ver- 

sior  S'lTucture  

Just    upstream    of    Harrrvxiy 

Road  

At  Horsetootr  ^oaa  

Cache  La  Pot(0'e  '^ivsr — /"'er- 
sfdfa    Highway    25    Di-^'Cfea 
Flow 
At  tt^e  confluence  wit"^  ttie 

Cache  La  Poodle  "iver  .... 
At  La'imer  CcKjnty  Road  36 

East    

Approwmateiv  2  250  'ee'  -c- 

stream  of  nan^xx^y  ^oac 

at  t^e  d've'gence  *'om  the 

Cache  La  Pooore  ^'ve'  .... 
Map*  Bra  avaitabta  for  review 
at  the  Lanrr>er  Coc^  £"9'- 
neenng  Depar^eft  ?'3 
West  McHjP'am  Ave^i^G  Fort 
Co^ims,  Colorado 


NEVADA 

Raoo  (cityl,  Washoa  County 
(FEMA  Docket  No,  7061) 

Dy  CrQeKBcv^tcy  Sioi^g'- 
just      ucstreai-      d'      Eas' 

McCar-ar  Bouieva'O  

Just         dow^st^eam         of 

PecKr^am  La'"e  

Approx.m8*9iV       1  500      feet 

downstream  of  South  Vlr- 

g<n«a  Street  

•Approx'n^ateiy  SO-C  feet  up- 

streajTi  o'  Hj^ac<or  Lane  . 

At  Panorama  D'^va    

Mapa  ara  availat:t«  for  review 
at  the  Common.ry  Deveioc- 
ment  Engineering  Decar^ 
ment.  450  St"cia<r  Street, 
Third  Fioc,  Reno,  Nevada. 


UMI 


Waaho*  County  (unincor- 
porated areas)  (FEMA 
Docket  No,  706 1 ) 

Dry  Creek.'Boyrjtoo  SJoognr- 
Just      upstream      of      East 

McCarran  Boulevard 
Approwp-iateiy   500   fetjt  up- 
stream of  South  McCarran 
Boulevard  


•4,788 

•4,800 

•4.817 

•4.842 
•4.855 


•4,818 


•4,833 


•4,850 


•4,393 


•4,425 


So\j':e  0*  *'c>^»1i'"g  anc  kxat^on 


•4,393 


•4.414 


•4,452 

•4,490 
•4.513 


Approximately  350  feet 
downstream  of  South  Vir- 
ginia Street  

i.^ontir^^teiy  100  feet  up- 
s'.'sa'^  of  Dierlnger  Dnve  ,. 

Apc'cic^ateiy  1  400  feet  up- 
strea,-^  C't  Mo+cc^b  Lane 
ToKkee  Piver 

Approximately  V250  feet  jp- 
stream  of  Mustang  Ranch 
Roadh4o  2  

Acc'Ttimate.v'  4  -)0C'  feet  up- 
st-oar^  D*  Mustang  -^anch 
■^oad  ^G   1  

Appr;x;matety  1  800  feet  up- 
s"9a'^    :)t    Staie    Hig'^Aay 
45 
Maps  are  svaiiabie  'or  review 

a!  t^e   v\js^''>e  County  De- 

ca-^-'e-t    of    Public    WorXs, 

1001  East  9th  Street,  Reno, 

Nevada 


sDeoth  in 
feet  above 

g-ound, 
'Elevation  in 
feet  (NGVD) 


NEW  YORK 


Vorktown       ftown),       West- 

cheeter      Counfy      (FEMA 
Docket  No   706' I 

Shrut  OaK  Broon. 
Approxinuteiy  0.3  mile  up- 
stream of  Barger  Street  .... 
Approxin^teiy  0.2  mile  up- 
stream of  U.S.  Route  6 
Mapa  available  for  inspection 
at  the  YofWown  Town  Hail. 
363  Under  Hill  Avenue,  York- 
town  Heights,  Naw  York. 


NORTH  DAKOTA 


Grafton  icit^f'),  Walsh  County 

(FEMA  Docnet  No   '063> 
Pan(  River- 
At  Field  Road  extended,  ap- 
proximately    6,660     feet 
downstream  of  Burgamott 

Avenue  

At  Burgamott  Avenue  

Just  downstream  of  Hill  Ave- 
nue extended  

Approximately  8,020  feet  up- 
stream of  Kittson  Avenue 

Map*  are  available  for  review 
at  the  Department  of  Public 
Works,  City  of  Grafton.  5 
East  Fourth  Street,  Rolla, 
f^rth  Dakota. 

OHIO 

Arcanum,  Village  (Darke 
County)  (FEMA  Docket 
No.  7061) 

Painter  Creek: 

At  cl'-w^s-fia'""  corporate  lim- 
its   

Approximately  1,800  feet  up- 
stream of  upstream  cor- 
porate limits 


•4,46C 


•4  5,36 


"4,649 


•4,326 


•4340 


•4.361 


•423 
•425 


•824 
•824 

•830 

•831 


•1,042 


•1.049 


Source  of  fioodin^  and  kx^ation 


Mapa  available  for  Inapection 

at  the  Arcanum  Village  Hali 
1 04  West  South  Street,  Arca- 
num Ohio. 


PENNSYLVANIA 


Benaalem  (townahip),  Bucka 
County  (FEMA  Docket  No. 
7057) 

Neshaminy  Creek. 
Approximately       600       fee' 
downstream   of  Hulmeville 

Poad  

Appfoximateiy  0,5  mile  up- 
stream of  Hulmevilie  Road 
Mapa  available  for  inapection 
at  the  Code  Enforcement  Of- 
fice 2400  Byberry  Road, 
Bensalem,  Pennsyfvama, 


#Depth  in 

feet  above 

ground 

"Elevation  m 
feet  (NGVD) 


Hulmeville  (borough),  Bucka 
County  (FEMA  Docket  No. 
7057) 

Nes'iammy  Creek: 

Appi'oxirr^tely  VOO  feet 
downstream  of  Hulmevlie 
Road  

At  Huimevilie  corporate  limits 

Maps  available  for  inspection 

at  the  HulmeviHe  Borough 
hall,  517  Lincoin  Avenue, 
Hulmeville.  Penn.svtvama 

SOUTH  DAKOTA 

Fort  Pierre  (city),  Stanley 
County  (FEMA  Doc*cet  No. 
7061) 

Bad  River 

Approximately  200  feet 
above  moutti  

At  U  S  Highway  83  

Just  downstream  of  ft-.e  sec- 
ond cossing  of  Chicagc  H. 
NcrthwGSten  Ra'way 
from  the  nxiuth,  gomg  uc- 
slraam  

Appfoximately  800  feet  up- 
stream of  Chicago  & 
Northwestern  Railway    .  , 

Maps  are  available  for  review 

at  City  Hall,  City  of  Fo-l 
Pierre,  8  East  Second  Ave- 
nue, Foi  Pierre.  South  Da- 
kota. 

TEXAS 

Wichita  Falla,  CKy  (Wichita 
County)  (FEMA  Docket 
No.  7055) 

Wichita  River 

Approximately  1.9  miles 
downstream  of  River  Road 

Approximately  1,5  miles  up- 
stream of  confluence  of 
Plum  Creek  


•30 

•35 


•29 
•34 


'1,43^ 
* :  ,439 


'V445 


•1.447 


•938 


•954 
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Source  of  Hooding  and  tocatkm 


tOepthin 
feet  above 

OTOund 
'Elevation  in 
torn  (NGVD) 


HoUtday  Omk: 
At  me  oonfluence  wtth  WJcTv- 

Ita  Rivef  _. 

At  upstream  corporate  limits 
Hotltday  CrMk  TruxAary  A. 
At  confluence  with   Ho<lkJay 
Creefc  

•939 
•982 

•939 

Approximately  1 50  teet 
downstream  ot  north  ac- 
cess    road     and     Central 

Freeway  *874 

Lake  Wcrtita  Tnbutary 

Approwmatety  4  mile  up- 
stream ot  confluence  with 
Lake  Wichita 'See 

Approxmalaty   600  teet  up- 
stream ot  Bnargrove  Dnve  *1,012 
McGrath  Creen 

At  tt^  confluence  wBh 
HoiiKJay  Creek  . "944 

Approjor-iate^y  1 00  feet 
downstream     ol     Moghes 

Dnve  "985 

WcG/at^     CrB6H     Tributary    A 

(previously    called    McGrath 

Creek  '^-:buia'y; 

At  confloence  with  McGrath 
Cfeek       '968 

Approxirriatety  0.19  mite  up- 
stream of  McNeil  Averwe  ..  *996 
VfcGz-af^i  Creek  Tnhutary  8 

ConfJoence  with  McGrath 
Creek  Tnbutary  A  ,. '973 

Approxirrialeiy  0  15  mile  up- 
stream ot  Garf)etd  Street  ...  "987 
East  Plum  Creek: 

Contkjence  wrth  Wtchita 
River I  '941 

Approximatelv  300  teet  up-  ! 
stream   ot    Fort   Worth   &  i 

Denver  Ra*iway  tJ-idge  |  "952 

Plum  Creen.  \ 

Approxirrateiy  4  mile  up-  j 
stream  of  cxx^fkjence  w»th  j 
Wicnita,  River    '  '952 

Approximately  0,27  miie  up-  i 
stream,  of  Cem-al  Freeway    I  *r024 

Bierxia  ^<urs^  Creiik 

At  cO'fluence  with  Hotliday  | 
Croe«    i  -941 

Appro*ir^«3ip'y    650  »eet   Lip- 
stream  y  jLirToarton  Road  •969 
Brerxja  Hursn  Charyiel: 

At  the  coofiuerx:*  wrth  Bren- 
da  Hursh  Creek  ^956 

Approxjmateiy  1 00  ieet 
downstream     ot     Weeks 

Street '956 

Hoikday  Crmk  OkS  Chavtet 

At  the  confiuerx:8  wtth 
Hoilioay  Creek  '961 

Map*  avsilabi*  tor  inspection 

at  the  Plannrtg  Department, 
room  401,  Wk;h»ta  FaHs  Oty 
HaU,  1300  7th  Street,  WictWa 
Falls.  Texas 


Source  of  ttoodinQ  and  kxalion 


VtRGINIA 


Bristoi  (cityk  ln<i«p«n<iwit 
City  (FEMA  Docket  No.  7063) 

utne  Cr0e* 
Upsfaam     aide     of      State 

Street 
C  as      rmte      upetraam      of 
Churcfi  Street    

Uapa  avaiiat)!*  tor  Irtepection 
at  the  Oepartmeni  erf  Ckrr»- 
munity  Deveiopment  and 
Plarviing,  1201  Oakview  Av- 
enue Bnstoi  Virginia, 


tOepthn 
teei  aPove 

grourxJ 
'Elevattor  m 
teei  (MjVDi 


WASHINGTON 


Wenatchee     (city),     Chelan 
County  (FEMA  Docket  No. 

7061) 

Dry  G<jk:h: 
At   tr.e    infersedtor   c^   C*ak 

St' set  and  Spten  Street 
5Xj  fe«'  south  atony  Serieca 
Avenue   trom   its   intersec- 
tion with  CrawtofO  Sueet  .. 
Maps  are  avaiiabte  for  rw»«w 
at    ri«    City    ot    V^enalcnee 
Depa'trntint  ol  F*>annir>g  af>d 
DeveioofT>en!,,        25       N<.>rTt-i 
Worthen,  Wer\atcne€,  W'as^- 
mgtor 


•1.727 


•I) 


■Ca;ai;>^  cf  Federo,  Ekune.'.r.c  ,*.,ssis'Hnce  Na 
6,i  liX).  Tiood  Insurance") 

Dated:  July  7,  1993 
Francu  V  Reil[y, 

rVpijfv  Adminisirvtar,  ftfUeryL  Ins^.  ^;nc£ 
Adr'^-miitriition 

FR  [AX,   4  3-  16768  Piled  7-14-93,  8:45  am) 
euujMG  COOE  f7l»-a3-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

fMM  Docket  No  90-129-  R1l»-T0»4   RM 
7290,  RW-7413] 

Radio  Broadcasting  Services; 
Columbia  and  Dothan,  Al.  Gracevllle, 
Santa  Rosa  Beach  and  Sprlngfketd.  FL 

AGENCY:  Federal  ComrnuiiiC-aViuns 

Commissiun 

ACTION:  Final  rule 

SUMMARY:  This  document  sufetitutes 
Channel  273C3  for  Channel  27, iA  at 
Dolhan,  .Mabama.  and  modifies  '.he 
license  for  Station  VVESP  (f^^: 
accordingly,  and  allots  Channt-!  221A  to 
Coiumbia,  Alabama,  as  that 
commiinifv's  first  local  F\i  sen:^-*,  qf 
the  request  of  Broadcast  Assoaatet.,  inc., 


and  Cx)lumbia  .BroadcjiKtiriji  (,>rf'i„i|,:, 
respw  !  1  ve  \  \   ,So»^  "^  '>  FF  1 1  i "  81-+ ,  Ma,n,  ,h 
23    \9'M)  Chhiinei  i""U':,1  ijin  t*  &:  lotted 
tii  Ik)than  m  rxjmpliance  with  thf> 
C„^jnuniss!(i!3's  rni;)inui:.  dislarii,;*' 
separation  r«<:;i. irwriient*  w5th  fi,  'i'!t^ 
r>-str!(  t  ior~  '  '-<  », ,  .ijiTieten?  '3  ''  :m;i(^. '  «*>«! 
:n  nrncj  tc  fvod  n  short -sperjn^:  *' 

S  t  H :  1  o  n  W  \  N 1  i    VM ;   ( Ih  a  n  ne  i  i,  7  .„  ,A 

(,)p;,,    ,"1  !tt')h-riH    Tne  r;fnjrit:riai«*  fi,ir 
'"',iHn:iH,;  ,.:"  '("^  h\  Dcthaii  'ir»-  \:,in!':; 
,;  ,a'' ••.,':f  <j  -14-40  anc-  \\-*'ii  '„,t'  ,,j!i,"ii- 
i>5-20-l(;  \,;hai;!iBi  I'^'lA  :  «r.  :,(«■  t).,ii,inmi 
toColumtna  ;ri  ;  ,;!ll',  phi!,:i:  f-  v^-J.t.  !',:c 
Gimmis'-,':!::  s  ■';.;. iri,,,;:     :  .•.th:; ,  i- 
ieparsti(,jf!  rmj.iimiiimiSs  *iif.  h  Site 
restri:'!,,!)!:  *■    :;  ».  .l,,';;n-tHr-^,     <  4  m,i«+*,i  e*tj' 
in  '"'iIh:  *.■„:  Hv.jici  a  sii^ri  ^j.^,  .:;^;  iq 
,SUi"Hjr,  VV;  \Vi  ■t-'^.i     ( .hai.r.ei  i,,^2C. 
M:;ri)wtirne'^'    ,^. .atwrnh    Vu*''.  (h,'>r-;i:iHtn<- 
for  I  "■  ift'i'U'l  .,:,"'!,*',  Rt  !  ,1  ^.rntiin  Hn--  \'!'-'.^' 
Lati'  nil"   O  - 
85-(:  *--!»<■    W 
~rf:K:Ht<!'!, 


h  'his  action,  this 

s  i Hr:r,  1  nfl^fd. 


DAftS    K!f«-1iw^  ,'\,i;wuW  23,  IW:^    The 
W']  ,i,;  'v*  fkHncnl  f,»r  filing  appi;i.j!;ii:,'ii8 
•uf  ( ,.-ii.jriit)irt   ,*. irttianna.  will  opeti  on 
'*. ;iw'i;s'  ^,4    lybi,  ttiid  close  on 


•■>*'  I '  1 1^  ■ 


.«r  23.  1993. 


FOfi  njPTHER  INFOF»W*^''(„>»«  C OhP ACT. 

Nancy  J.  Wal  <  Mi  sv  *.*  dia  Bureaa, 
(2021  834-6."^  .1 

SUPPLEMENTARY  INFORMA.TK>N:  This  !S  a 

synopsis  of  the  Commission's  Report 

and  Order.  MM  D. « let  Nf    cjo-  1 2q 
adopted  June  16.  i^^  5  n;ai  rtiieasttd  July 
8, 1993.  The  full  text  of  this 
Commission  dftrisinn  i-;  available  few 
inspectio:;  him  1  y-.p'vui'^  during nonnal 
business  hours  mi  '=♦-  ' '  '   Ks-fHrni,  *- 
Center  (Room  23^),  l y ;  ^  M  :->•■  >-t^    n  vv 
Washington,  DC  The  completn  v  ii    f 
this  decJsion  mav  nisr  f*  ;'i,iri  *!,**«•<•! 
from  the  Commission  s  Lup\ 
contractors,  International  Transcripti(« 
Service.  Inc.,  (202)  857-3800   IQICM 
Street.  NW..  room  246,  or  210<   M  -  r»«.f 
NW.,  suite  140,  Washington,  DC  20037. 

I  ,st  lif  Suiitw  !-■.  in  4:  C.l  S  fan.  '1 
Radio  broadcasting. 

PART  7>--iAMENDEDi 

1.  The  authority  citation  for  pari  73 
continues  to  read  as  follows: 

A  lit  h  on  H    47  VS.C.  154,  303. 

§■^3.201     ;  A  mmna«<S] 

2  Section  73.202fb),  iheTahip   -f  FKI 
Allotments  under  Alabama,  is  aiX'.nii^ac 
by  adding  Columbia,  Channel  221  A,  and 
by  removing  Channel  273A  and  adding 
Channel  273C3  at  Dothan. 
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Federal  Cornmunicalions  Coaunission. 
Michael  C.  Ru^er 

Chief.  Allocations  Bmnsn.  Pclic}' and  Rules 
Division.  Mass  M'^d/j  Burwj 
IFR  Doc  93-16833  Filed  7-14-93;  8:45  am) 
■UAJNO  cooe  rr^t-^-^t 

47  CFR  Part  73  ' 


[MM  Docket  No  93-8-1   R^^--S'5''] 

Radio  Broadcastpg  Services,  Asbury, 
MO 

AGENCY:  Federa!  Communications 

Commission 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  278C3  for  Channel  278A  at 
Asbury ,  Missouri,  and  modifies  the 
constTTiCtion  permit  for  Station  KWXD 
to  specify  operation  on  Channel  278C3 
in  response  to  a  petition  filed  by 
VVilham  Bruce  Wachter.  See  58  FR 
16643.  March  30. 1993.  The  coordinates 
for  Channel  278C3  at  Asbury  are  37-23- 
44  and  94^0-42.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  August  23, 1993 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleun  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  Is  a 

summary  of  the  Commissioner's  Report 
and  Order.  MM  Docket  No.  93-84, 
adopted  June  ir,  1993,  and  released  July 
8.  1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  {Room  239),  1919  M 
Street.  N\V  Washington,  DC.  The 
complete  tex1  of  the  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NVV,,  Suite  140,  Washington.  DC 
20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  P-.rt  73 

R^idio  broadcasting. 
PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  ISC.  154.  303. 
§73.202    [Am«ndo<fl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  278A  and  adding 
Channel  27aC3  a"  .^sbury. 


Federal  Communications  Commission. 

Mich««l  C.  Ruger. 

Chief,  AUocaUons  Branch,  Policy  ard  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc  93-16834  Filed  7-14-93  8  45  ami 
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47  CFR  Pan  76 

[PP  Docket  No.  93-21,  FCC  93-333] 

Implementation  of  Section  26  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1392 

AGENCY:  Federal  Communications        . 

Commission. 

ACTION:  Interim  Report. 

SUMMARY:  This  Interim  Report  W9s 
Lssued  pursuant  to  section  26  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  which 
requires  that  the  Commission  issue  an 
Interim  Report  to  Congress  on  or  b^ifore 
July  1, 1993.  regarding  the  migration  of 
video  sports  programming  from 
broadcast  television  to  subscription 
television.  The  Interim  Report 
summarizes  the  views  of  broadcasters, 
cable  companies,  sports  teams  and 
leagues  and  other  commenters  that 
responded  to  the  Commission's  Notice 
of  Inquiry  in  this  proceeding.  The 
Interim  Report  makes  no  specific 
legislative  or  regulatory 
recommendations  at  this  time.  Such 
recommendations  will  be  made,  if 
appropriate,  in  the  Commission's  Final 
Report  to  Congress,  which  is  to  be 
issued  on  or  before  July  1, 1994. 
EFFECTIVE  DATE:  July  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Hinckley  Haipnn,  Mass  Media 
Bureau,  Policy  and  Rules  Division.  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION:  Ths  is  a 
synopsis  of  the  Commission's  Interim 
Report  in  PP  Docket  No.  93-21,  adopted 
June  24, 1993.  and  released  July  1.  1993. 
The  complete  text  of  this  Interim  Report 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239).  1919 
M  Street.  NW.,  Washington,  DC,  and 
also  may  be  pun±ased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service,  ai 
(202)  857-3800,  2100  M  Street,  NW.. 
room  140.  Washington,  DC  20037. 

Sjrnopsis  of  Interim  Report 

1.  The  hiterim  Report  to  Congress 
analyzes  the  migration  of  sports 
programming  from  broadcast  television 
to  subscription  services  such  as  basic 
cable,  pay  cable  and  pay-per-view  The 
Interim  Report  summarizes  data 


received  in  response  to  tho 
Commission's  Notice  of  Inquiry  in  this 
proceeding  (58  FR  8248  (2/12/93))  and 
offers  tentative  findings.  The 
Commission  finds  in  the  Interim  Report 
that  the  majonty  of  panies  commenting 
in  this  proceeding,  inc'udiig  cable 
programmers  and  sport  ent. lies,  believe 
that  sports  programming  has  not 
migrated  from  broadcji.st  to  cable 
television.  On  the  other  hand,  the 
Commission  notes  that  a  few 
commenters  assert  that  the  trend  in 
distribution  of  sports  proKramming  has 
been  away  from  broedcasi  television, 
particularly  at  the  local  level.  Those 
com.menters  submit  that  this  is 
detrimental  to  independent  broadcast 
stations  as  well  as  members  of  the 
public  who  do  not  subscntw  to  cable 
television. 

2.  In  its  Notice  cf  Inquiry  in  this 
proceeding,  the  Commission  focussed 
on  changes  in  the  telecasting  of  four 
professional  and  two  college  sports 
since  1980 — profe.ssiona!  football, 
basketball,  baseball  and  hockey,  and 
college  football  and  basketball.  In  tiie 
Interim  Report,  the  Commission 
considers  each  sport  m  terms  of  national 
and  local  exposure,  and  in  terms  of 
regular  season  and  post-season  play. 
With  respect  to  professional  football,  the 
Commission  notes  that  all  National 
Football  League  (NFL)  games  are  shown 
on  broadcast  television,  either 
nationally  or  regionally,  including  those 
that  are  concurrently  shown  on  cable 
networks.  Accordingly,  the  Commission 
tentatively  concludes.  NFL  games  have 
not  migrated  from  broadcast  to  cable 
television. 

3.  With  respect  to  the  other 
professional  sports,  the  Commission 
notes  that  a  number  of  regular  season 
National  Basketball  Association  [NBA), 
Major  League  Baseball  (MLB)  and 
National  Hockey  League  (NHL)  games 
are  shown  on  local  cable  sports 
channels  The  Comm.ission  concludes 
that  it  appears  that  the  majority  of  those 
games  are  home  games  and  would 
therefore  not  normally  be  broadcast 
over-the-air  due  to  sports  tilackout 
restrictions,  although  the  record  shows 
some  migration  of  MLB  games  in  local 
markets.  In  addition,  the  Commission 
notes  that  most  post-season  NBA  games 
and  all  post-season  MLB  games  are 
shown  on  broadcast  television,  but  that 
a  number  of  post-season  NHL  games  are 
telecast  on  cable.  The  Interim  Report, 
points  out  that  commenters  argue  that 
this  is  due  to  hockey's  more  limited 
audience  appeal  as  compared  with  the 
other  sports.  The  Interim  Report  also 
states  that  the  Commission  will  seek 
additional  information  about  trends  in 
local  markets  for  professional  baseball 
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and  hockey  before  i';suing  ,ts  Tins] 
Report- 

4  With  respect  "o  coiiee;e  haskeuvi:.. 
•he  Commission  notes  that  si;  g3rr,t~<.  rf 
the  NCA.A  men's  Final  Four 
Toumameni,  coliege  ba^.ttetriaU's 
premier  event,  are  shown  on  broadcast 
television  and  therefo'""  '  annot  ^'<t>  '^;  ■  ■* 
to  have  migrated  to  ca'j  e  \\  'h  re«   .»>  * 
to  colleEe  footbflll,  comme..t«'is  1        • 
contend  thai  gam.es  prex.ous.v 
broadcast  na\'e  migrated  to  cable 
television,  Ralher,  they  contend  that 
preclusive  contracts  hH^tween  telechv'f-rt 
and  the  varoiis  couege  football 
conferences  hm.it  the  numr&er  of  college 
football  gam.es  available  for  broadcast  by 
local  over-the-air  stations.  Section  26  cf 
ihe  1992  Cable  Act  specifically  directs 
the  Commission  to  investigate  the 
existence  and  prevalence  of  such 
preclusive  contracts,  The  Commission 
states  that  the  record  of  this  proceeding 
indicates  that  arrangements  between  the 


college  football  conferences  and  Al'^f-. 
ESPN  and  regional  cable  sporls 
networks  may  have  a  preciusiv?  effect 
on  the  televising  of  gam,es  by  local 
broadcast  stations  The  Interim  Report 
therefore  states  the  Cum  mission's 
intention  to  request  f^ar.ner  information 
regarding  such  preclusive  contracts  at  a 
later  date 

5,  The  In  ten  mi  Report  also 

summanzes  comimenters'  views 
regarding  the  fjturt>  of  ■^po-s 
programming  In  gene's  1  ciibleand 
sfiiorts  entities  :.onteriQ  ti^al  broadcast 
television  wi.l  continue  to  play  a 
primary  role  m  the  distribution  of  sports 
;rQEran.miing  They  also  submit  that 
new  technclocies  willincrease 
consumer  ctic;;  e.  that  retransmission 
consent  revenues  mav  enable 
broadcas'ers  tc  t>e;*e:  negotiate  for  cable 
entities  for  tne  pu'cnase  of  sports 
prog: ;:  n , :: . .  n  k    i n ,:  that  the  current 


sports  a:  v-   v'  »  ^mptions  should  not 
be  reviStou. 

6.  Finally,  the  Commission  states  that 
it  will  is^  p  fi  Fc-'her  Notice  of 
Proposed  K^.e  Majang  in  anticipation  of 
its  July  1, 1994,  Final  Report.  In  that 
Further  Notice,  the  Commission  expects 
to  seek  additional  information  on  league 
changes  and  new  br^c  I*  ;  , 
arrangements  for  the  NbA,  MLB  and  the 
NHL.  The  Commission  will  also  request 
further  data  regarding  preclusive 
contracts,  local  college  football  and 
basketball  telecasts,  and  the  cost  of 
subscribing  to  the  various  cable  sports 
services. 

List  '>l  '-iiCm  t^  T,  4"'  i    t  U  !'"sr-'  "h 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
(FR  Doc.  93-16835  Filed  7-14-93;  8:45  am] 
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DEPARTME?^  OF  AGRICULTURE 
Food  Safety  and  Inspection  S^'vice 

9CFRPart3P1 

[Docket  No.  90-001  A) 
SiNCS83-AB29  i 

Determining  the  AmenabllnY  of  Birds 
to  Mandatory  Federal  Inspection 

A'iENCY;  F  ;oo  Sifety  aiid  Inspeclion 
AC"no*<:  Advance  notice  of  proposed 

SOMMABV:  The  Food  Safety  and 
:;>.spe',  -ion  Service  (FSIS)  is  requesting 
comments,  infonnation  and 
recommendations  on  what  criteria  FSIS 
should  use  to  detennine  if  birds  other 
than  those  Hsted  in  the  poultry  products 
inspection  regulations  issued  under  the 
Poultry  Products  Inspection  Act  should 
oe  subject  to  mandatory  Federal 
inspection.  This  action  responds  to 
increased  interest  in  raising  birds  other 
than  chickens,  turkeys,  ducks,  geese  and 
guineas,  and  a  need  for  FSIS  to 
determine  their  amenability  to  Federal 
inspection  requirements  under  the 
Poultry  Products  Inspection  Act. 
DATES:  Comments  must  be  received  on 
or  before:  October  13, 1993. 
ADDRESSES:  Written  comments  to: 
Poiicy  OiTh-8,  Attn:  Linda  Carey.  FSIS 
Hearing  Qerk,  Food  Safety  and 
Inspection  Service,  U.S.  EJepartment  of 
Agriculture,  Washington,  DC  20250. 
Oral  comments  should  be  directed  to: 
Ralph  E.  Stafko  at  (202)  720-«168.  (See 
also  "Commertts"  under  SUP»»LEiyiENTARY 
INFOfiMA^TON." 

NPOPMA'ON  CONTACT: 

X     L  .r-  :   -     oiicy  Office, 
r.'.  on  and  Planning  Staff, 
!;;  i  Inspection  Service, 
>_••'•  of  .Agriculture, 
DC  20250:  (202)  720-8168. 

SUPPUMtVTAPY  INFORMATION: 

Comments 

Lj'.erasttid  parsons  are  invited  to 
submit  c(  TTTipnts  concerning  this 


F0«  RJRn-'ER 

Rahh  •■ 

s:a 

p  '1  ,  ■     ■  •'  '    ^ 

.^i,:;u 

roo'l  -V.1 

'r'»  V 

U.S.  ')-i 

pr*:" 

Wjsh::T.. 

'or:. 

Notice.  Written  comments  should  be 
sent  to  the  Policy  Office  at  the  addrt?ss 
shown  above.  Please  include  docket 
number  90-OOlA  in  your  comments 
Any  person  desiring  an  opportum'y  for 
oral  presentation  of  views  as  provided 
under  the  Poultry  Products  Inspection 
Act  should  make  a  request  to  Mr  Stafko 
at  (202)  720-8168  so  that  arrangements 
can  be  made  for  such  views  to  be 
presented.  All  comments  submitted  in 
response  to  this  Notice  will  be  available 
for  public  inspection  in  the  Policy 
Office  between  9  a.m.  and  12:30  p.m. 
and  1'.30  p.m.  and  4  p.m.,  Monday 
through  Friday. 

BackgroufKi 

The  Poultry  Products  Inspection  Act 
(PPIA)  (21  U.S.C.  451  et  seq.),  defines 
poultry  subject  to  inspection  as  "any 
domesticated  bird  whether  hve  or  dead" 
(21  U.S.C.  453(e)).  The  PPIA  does  not 
contain  a  definition  of  "domesticated 
bird."  The  poultry  products  inspection 
regulations  define  poultry  to  be  "any 
domesticated  bird  (chickens,  turkeys, 
ducks,  geese,  or  guineas),  whether  live 
or  dead"  (9  CFR  381.1(b)(40)).  While  a 
review  of  the  legislative  history  of  the 
PPIA  does  not  provide  a  definition  as  to 
what  Congress  intended  "domesticated" 
to  mean,  it  does  clearly  indicate  that 
commercially  produced  gamebirds  were 
not  to  be  covered  and  subject  to 
mandatory  inspection.  The  legislative 
history  indicates  that  gamebird  breeders 
were  usually  small  operators,  who 
slaughtered  by  hand  or  might  require 
special  adjustments  in  equipment  for 
such  slaughter,  and  that  the  market  was 
a  seasonal  one  and  came  at  peak 
processing  time.  The  legislative  history 
indicates  that  for  these  and  other 
reasons.  Congress  chose  to  exclude  them 
from  coverage  under  the  Act. 

By  comparison,  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.).  delineates  the  specified  species, 
i.e.,  cattle,  sheep,  swine,  goats,  horses, 
mules,  and  other  equines  for  which 
inspection  is  required.  These  same 
species  are  listed  in  the  definition  of 
livestock  in  9  CFR  301.2(qq).  Under  the 
FMIA,  there  Is  no  mandate  to 
distinguish  between  domesticated  or 
wild  variants  of  the  listed  amenable 
species. 

Products  determined  to  be 
nonamendable  to  either  the  FMLA  or 
PPIA  are  subject  to  the  Federal  Foc-d. 
Drug  and  Cosmetic  Act  (FFDCA)  and 


fail  under  the  jurisdiction  of  ine  Food 
and  Drag  Administration  iFDAj  Tr.us. 
products  of  animals  (e.g..  doer  or  bear) 
or  birds  not  currently  listed  in  the 
reguldtior.s  (e.g.,  ostriches,  pheasants) 
are  covered  by  L'le  FFDC\.  iiowever. 
USD.A  provides  voiur.tarv'  inspection  of 
vvater  buffalo,  deer,  rabbi's,  squabs, 
piaaieoirds  and  other  nonamenable 
jpecit^s,  en  a  fee  for  service  basis,  under 
the  Agnoihural  Marketing  Act  of  1946 
f7  U.SC.  1621  etspq] 

Previous  Species  Amt;Rjl.i!ity 
Determination* 

Determina'ioi-.s  of  amenability  of 
species  under  the  FMI.\  have  raised  few 
problems.  The  express  listing  of 
amenable  species  has  enabled  the 
Agency  to  make  decisions  on 
amenability  based  on  physical 
observation  and  biological  data.  For 
example,  beefalo,  which  are  Vs  buffalo, 
Va  bovine,  and  are  virtually  identical  in 

Ehysical  appearance  to  other  bovine, 
ave  been  found  to  be  amenable  to 
Federal  inspection.  Cattalo,  which  are 
V2  buffalo  and  Vi  bovine,  were  deemed 
not  amenable  because  of  the  cattalo's 
buffalo-like  appearance  and  behavior. 

In  1984,  FSIS  received  inquiries  from 
a  foreign  government  and  domestic  wild 
game  producers  regarding  the 
amenability  of  wild  sheep  and  wild  boar 
to  inspection.  After  review,  both  species 
were  determined  to  be  amenable 
because  svdne  and  sheep  are  expressly 
listed  by  the  FMIA  as  requiring 
inspection.  FSIS  had  adhered  to  a  literal 
reading  of  the  FMIA  in  making  these 
determinations.  For  all  determinations 
under  the  FMIA,  the  sole  issue  is 
whether  the  animal  is  a  member  of  the 
species  listed,  regardless  of  whether  it  is 
raised  in  the  wild  or  on  the  farm — wild 
sheep  and  wild  boar  raised  or  not  raised 
in  captivity  are  considered  amenable; 
deer  and  a.i'-ilr.pe  rr.ised  or  not  raised  in 
the  wi.d  are  '  cp..s;  it  r^ni  riDnamenable. 

Unfortunately,  amenability  decisions 
under  the  PPLA  have  been  more  difficult 
to  reach  than  those  under  the  FMIA 
because  the  Gri-.pnable  species  of  birds 
are  not  specifically  listed  m  the  PPLA. 
Rather,  as  noted  earlier.  Congress,  when 
passing  the  PPI.\,  indicated  only  that 

poultry"  means  any  domesticated  bird, 
whelher  live  or  dead 

Congress  did  not  list  tlio  l^mds  of 
birds  that  were  considered  to  be 
"domesticated,"  hut  USDA  has  defined 

■poultry,"  in  the  poultry  products 
inspection  regulations,  as  being  certain 
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listed  birds.  This  was  done  in  an 
attempt  to  reflect  the  intent  of  Congress 
not  to  cover  commercially  produced 
gamebirds.  Consequently,  unlisted 
kinds  of  birds,  even  if  commerf;ially 
produced,  would  not  be  amenable  to 
inspection  and  listed  kinds  of  birds, 
even  if  raised  unconventionaily.  would 
be  considered  amenable. 

Regarding  gamebirds.  the  legislative 
history  of  the  PPIA  indicates  tiiat 
commercially-produced  gamebirds  were 
not  covered  by  the  PPL^  and  subject  to 
mandatory  Federal  inspection. 
However,  Cengress  did  not  deHne 
"gamebirds."  The  Agencry  has 
interpreted  Congress'  use  of  tihe  word 
"domesticated"  in  the  PPIA  to  include 
only  those  birds  which  are  traditu  r.a'iy 
raised  in  captivity  for  human 
consumption,  i.e..  chickens,  turkeys, 
ducks,  geese  and  guineas  Commercially 
produced  gamebirds.  such  as  pheasant, 
quail  and  partridge,  have  not  been 
considered  as  subject  to  iiispe<nion,  :n 
accordance  with  the  legislative  history 
of  the  PPIA. 

Amenability  of  Wild  Turkeys  and  Other 
Poultry 

A  few  years  ago,  FSIS  became  aware 
of  an  operation  whicli  produces  "wild 
turkeys"  for  slaughter,  processing  end 
sale  in  interstate  commerce  F.SIS  was 
requested  by  Toubl  Gamebird  Farms, 
Beloit,  Wisconsin,  (the  operaticn  in 
question),  to  declare  "wild  turkeys" 
nonamenable  to  mandatory  insptH:tion 
under  the  PPIA  on  tlie  grounds  that  a 
wild  turkey  is  a  gamebird  even  when 
raised  in  captivity,  and  thus  is  not  a 
domesticated  bird.  It  was  stated  that  the 
PPL^  only  covers  "domesticated"  birds 
and,  tlierefore,  does  not  apply  to  "wild 
turkeys."  Toubl  Gamebird  Farms 
submitted  information  from  an 
individual,  who  indicated  he  was  an 
avian  specialist,  who  attested  that  w.'ii 
turkeys  are  genetically  different  from 
domesticated  turkeys.  Similar 
correspondence  from  other  gamebird 
farmers  and  the  North  American 
Gamebird  Association,  Inc  ,  renoct.i 
agreement  with  Toubl  Gamebird  Farms 
concerning  the  nonamenability  of  wild 
turkeys  which  are  raised  in  captivity  i 
After  considering  this  matter,  however, 
FSIS  determined  that  the  processed 
turkeys  had  to  be  federally  mspei  ted 
under  the  PPIA.  This  determination  was 
based  on  the  view  itiat  the  turkeys  were 
not  commercially  produced  gamebirds, 
but  were  turkeys  raised  in  captivity, 
and,  therefore,  they  were  considered  to 


'  All  documents  referrfxi  lo  m  this  paragrap.'i  are 
available  from  the  United  Slates  Deptinmeni  of 
Agnculture.  Food  Safety  and  Inspection  Service. 
room  3171  South,  Hlh  and  Independence  Avenue 
SW..  Washington,  DC  20250. 


be  "do.Tiesticated  iarkeys"  ,rt:»quired  to 
be  inspected  under  the  PFIA. 

In  addition  to  the  question  of  the 
amenability  of  wild  turkevs.  FSLS  is 
currently  faced  with  questions  about  the 
amenability  of  other  kinds  of  birds.  FSIS 
has  received  inquiries  about  inspection 
from  producers  of  ostriches,  emus,  rheas 
and  mallard  ducks.  FSIS  has  made  an 
iritial  determination  that  ostriches, 
emus  and  rheas  are  not  amenable 
because  although  raised  in  captivity, 
they  are  not  poultry,  i.e.,  chickens, 
turkeys,  darLs,  gt^ise  or  guineas,  as 
defiled  i.n  the  regulations.  Conversely, 
in  the  case  of  mallard  ducks,  the  Agency 
has  determined  that  mallard  ducks  are 
amenable  because  they  are  ducks  raised 
m  captivity  A  breed  of  fowl  that  is 
becoming  increasingly  p>opular  in  the 
Western  United  States  is  an  Asiatic- 
derived  bantam  chicken  knowm  as 
"silkie  fowl."  Silkie  fowl  resemble  the 
comish  hen  breed  in  weight  and  size, 
but  their  skin,  bone,  viscera  and  blood 
vessels  have  a  bluish-black 
pigmentation.  FSIS  has  determined  that 
silkie  fowl  are  chickens  and,  thus,  must 
be  uispected. 

A  variety  of  birds  other  than  the 
species  listed  in  the  regulations  is  being 
produced  for  food  purposes,  and  the 
volume  of  production  of  those  species  is 
expected  to  increase.  FSIS  needs  to 
make  a  detennination  whether  or  not 
those  birds  are  "domesticated  birds," 
and  whether  or  not  they  are  covered  by 
the  PFL^  In  reviewing  this  matter,  FSIS 
intends  to  consider:  public  health. 
precedent,  legislative  history,  potential 
impacts  on  producers  and  processors, 
limited  inspection  resources,  and  the 
adequacy  of  alternative  regulatory 
approaches  that  are  consistent  with  the 
FFIA  tnd  the  FFI,-r.-\ 

Need  for  Ob)ectivc  Criteria 

Consistent  and  predictable 
amenability  determinations  of  birds 
have  been  difficuU  in  the  absence  of  a 
dtfinition  of  "domesticated  bird"  in  the 
PPIA  and  regulations  issued  thereunder. 
The  need  for  such  a  definition,  and  for 
a  reassessment  of  the  criteria  used,  for 
making  amenability  determinations,  is 
becoming  increasingly  apparent  in  light 
of  continuing  advancements  in  genetic 
engineering,  increasing  public  interest 
in  consumption  of  birds  other  than 
those  traditional  poultry  sp)ecies,  and 
increasing  Agency  workloads  caused  by 
growing  consumption  of  poultry. 
Standardized  definitions  and  criteria 
will  promote  fairer,  more  efficient  and 
effeciive  decisionmaking  and  will 
providr  more  consistent  precedents  and 
clearer  guidance  for  both  program 
personnel  and  affected  parts  of  the  food 
industry. 


Requefit  fur  CAinunenls 

FSIS  is  soliciting  comments, 
information  and  recommendations  in 
the  following  areas: 

•  Definllions  of  "domesticated"  and 
"commercially  produced  game  birds;" 

•  The  criterion(a)  FSIS  should  use  in 
making  amenability  determinations 
regarding  whether  a  bird  is  amendable 
to  the  requirements  of  the  PPIA. 
Currently,  under  the  PPIA.  FSIS 
inspects  only  certain  birds  which  are 
raised  in  captivity  for  human 
consumption,  i.e..  chickens,  turkeys, 
ducks,  geese  and  guineas; 

•  The  kinds  and  numbers  of  bird^, 
other  than  the  species  currently  listed  in 
the  PPIA  regulations,  now  being 
produced  for  human  consumption; 

•  The  kinds  of  birds,  other  than  the 
species  currently  listed  in  the  PPIA 
regulations,  that  may  be  produced  for 
human  consumption  in  the  future; 

•  Any  other  comments  or 
recommendations  on  the  subject  of 
determining  amenability  of  birds  to  the 
PPIA. 

The  preamble  to  any  prop>osed 
regulation  would  include  a  discussion 
of  the  comments  received  in  response  to 
this  notice. 

Done  at  Washington.  DC.  on  }uly  9. 1993. 
Eugene  Branttool, 

Assistant  Secretary,  Marketing  and  Inspection 
Service. 

(PR  Doc  93-16784  Filed  7-14-93:  8:45  am] 

BiLu*<a  coof  V'o  cm  M 


FARM  CREDIT  ADMINISTRATtCN 
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i  -Cncy:  i-ann  ureaii  Aaministratlon. 
actiCN:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board) 
proposes  to  amend  the  regulation 
regarding  the  content  of  borrower  rights 
notices  for  distressed  loans.  The  FCA 
has  learned  that  the  foreclosure 
language  requirement  may 
unnecessarily  offend  borrowers. 
Therefore,  the  proposed  regulation  will 
no  longer  require  that  Farm  Credit 
System  institutions  include  a  reference 
to  foreclosure  when  notifying  borrowers 
that  their  distressed  loans  may  be 
suitable  for  restructuring. 
DATES:  Comments  must  be  submitted  on 
or  before  August  16, 1993. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
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Patricia  VV  DiMuzio,  Division  Director. 
Regulation  Development  Division, 
Office  of  Examination.  Farm  Cr«dit 
Administration,  McLean.  Virginia 
22102-5090.  Ckjpies  of  all  comments 
will  be  available  for  examination  by 
interested  parlies  Ln  the  Refjulation 
Development  Division   Farn  Credit 
Administration^ 

FOR  FURTHER  •<«)«»*> TTON  COWTACT:  Erir 

Howard.  Fciicy  Analvs;,  Office  cf 
Exflminat.on.  Farm  Cs^;-::: 
Administration,  Mclean,  VA  22102- 
5090,  (70.1;  Srfl-4498.  ^r  Idmes  M. 
Morris.  Senior  .Aftorr.^v,  Ofrlce  of 
General  Counsel.  Fam  Crotli: 
Administration,  McLean,  VA  22192- 
JO'^0.  (703)  Sfll^nZ'';  TDD  (703)  883- 
4444 

SUPPLEMEHTARY  KrORMATKX:  The 
Aencultural  Cre.lit  A,-:  of  1987  (Pub.  L. 
100-231)  enacted  on  lar.uary  6,  1988, 
amended  the  Farm  Qed:!  Act  of  1971 
(Act!  to  establish  additional  borrower 
n^hts  Fmal  regulations  on  borrower 
rights  (12  CFR  parts  614.  615,  and  618) 
were  puhiished  on  September  14. 1988, 
(54  FK  35427]  ar.d  became  effective  on 
October  14.  1988.  Seaion  614.4516 
r-^'quires  that  the  lender  notify  a 
borrower  that  i;s  loar^  is  or  has  become 
a  "distressed  loan"  as  defined  in  the 
.Act,  and  may  be  suitable  for 
restructuring.  On  the  determination  that 
a  loan  i.s  or  has  become  distressed,  the 
present  regulation  also  requires  that  the 
lender  notify  the  bonower  that  the 
alternative  to  restructuring  may  be 
foreclosure. 

The  FCA  has  learned  that  the 
foreclosure  language  requirement  may 
unnecessarily  offend  borrowers.  The 
foreclosure  language  was  included  in 
§614  4516  to  ensure  that  borrowers 
whose  loars  ?.r°  distressed  will  be 
informed  the'  their  loans  could  be 
suhject  to  foreclosure  unless  they  take 
positive  action,  such  as  filing  an 
application  for  restructuring.  The  FCA 
now  believes  that  the  reference  to 
"forw:losury"  should  be  optional. 
Borrowers  with  distressed  loans  will 
still  receive  adequate  warning  of  the 
possibility  of  foreclosure,  since 
§614.4519(a]  requires  that  a  qualified 
lender  notify  the  borrower,  not  later 
than  45  days  before  commencing 
foreclosure  proceedings,  that  the 
ahemalive  to  restructuring  may  be 
foreclosure  The  FCA  proposes  to 
amend  §614  4516  to  aKow  qualified 
lenders  latitude  in  the  timing  of  the 
foreclosure  notiflca'ion 

Comments  are  sough*  on  §  614.4516. 


List  of  Sub»«;U  in  12  CFR  Part  614 

.^g^c^lltu^e.  Banks,  Banking.  Foreign 
tr^de.  Repor!:ng  and  recordkeeping 
requirements.  Rural  areas 

For  the  reasons  stated  in  the 
preamble,  part  614  of  chapter  VI,  title  12 
of  the  Code  of  Fedwrai  RagulatJQn.=i  is 
proposed  to  ba  amended  to  read  as 
follows: 


PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1   The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:Secs.l3, 15. 1.6. 1.7,  1  9  110 
2.0.  2.2.  2.3.  2.4.  2.10.  2.12,  2.13,  2.15,  3  0 
3.1.3.3.  3.7,  3.8.  3.10,  3  20.  3. 2B,  4  12   4  12A 
4.13.  4.13B.  4.14.  4  14A.  4  14C,  4  14D  4  14E 
4.18.  4.19,  4.36,  4.37.  5.9,  5.10,  5  17,  7  0.  7  2, 
7.6.  7.7.  7.8.  7.12.  7.13.  8.0,  8.5  nf  the  Farm 
Credit  Act;  12  U.S.C  2011.  2013,  2014,  2015 
2017,  2018.  2071,  2073,  2074,  2075,  20J1. 
2093.  2094.  2096,  2121.  2122.  2124.  2128. 
2129.  2131.  2141.  2149,  2183.  2184,  2199, 
2201,  2202.  2202a,  2202c,  2202d.  2202e, 
2206.  2207,  2219a,  2219b,  2243.  2244,  2252. 
2279a.  22798-2.  2279b,  2279b-l.  2279t)-2, 
2279f,  2279f-l.  2279aa,  2279aa-5:  sec.  413  of 
Pub  L  100-233,  101  Stat,  1568, 1639. 

Subpart  N — Loan  Servicing 
Requirements.  State  ftgncu'tural  Loan 
Mediation  P^ogaff^s   "^ight  of  First 
Refusal 

2.  Section  614.4516  is  amen  'ed  by 
revising  the  introductory  text  of 
paragraph  (a1  to  read  as  follows: 

§614.4516    H««tructunng  procedursa. 

(a)  Notice.  When  a  qualified  lender 
determines  that  a  loan  is  or  has  become 
a  distressed  loaji,  the  lender  shall 
provide  written  notice  to  the  borrower 
that  the  loan  may  be  suitable  for 
restructuring.  The  qualified  lender  shall 
include  with  such  notice: 
•        ■        •        •        • 

Dated:  July  10. 1993. 
Curtia  M.  Andersoo, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc  93-16831  Filed  7-14-93;  8:45  am) 
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SECURrrits  and  exchange 

COMMISSION 

17  CFR  Part  240 

[lalaaM  No  34  32609,  file  No.  S7-21-93] 

RIN  3235- AF91 

Reporting  RequirementB  for  Brokers  or 
Dealers  Under  the  Securities  Exchange 
Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  amendments. 


SUMMARY:  The  C^jmrnission  is  proposing 
for  comment,  amendments  to  its  broker- 
dealer  record  preservation  rule  that 
would  allow  broker-dealers  to  employ, 
under  certain  conditions,  optical  storage 
technology  to  maintain  records  required 
to  be  retained.  The  Commission  also  is 
proposing  that  this  rule  be  amended  to 
codify  a  staff  interpretation  that  allows 
broker-dealers  to  use  microfiche  for 
record-retention  purposes. 
DATES:  The  requested  written  data, 
views,  arguments  and/or  comments 
must  be  re<:eived  on  or  before 
September  13,  1993 
ADDRESSES:  People  wishing  to  submit 
written  data,  views,  arguments  and/or 
comments  should  file  three  copies  with 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N\V,,  Siop  6-9,  Washington,  DC 
20549.  Ail  written  data,  views. 
arguments  and.'or  comments  should 
refer  to  File  No.  57-21-93,  All 
com.ments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michael  A,  Mdccniaroii,  Associate 
Director,  or  Julr.is  R.  Leiman-Carbia, 
Special  Counst-;!.  Office  of  Capital 
Markets  and  Fniaiicial  Responsibility, 
Division  of  Marldt  Regulation, 
Securities  and  E-xchani^c  Commission  at 
(202)  272-2H04  or -2324 

SUPPLEMENTARY  INFORMATHDN: 

I.  Introduction 

A  Background 

Section  17(a)(1)  of  the  Securities 

Exchange  Act  cf  1934  (  Exchange  Act") 
reqiiires  registered  broker -dealers  to 
make,  keep,  furnish  and  disseminate 
reports  prescribed  by  the  Commission 
"as  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  f'lrtherance  of 
the  purposes  of  the  Exchange  Act.' 
Rules  17a-3  and  17a-4  under  the 
Exchange  Act*'  specify  minimum 
requiremient.s  with  respect  to  the 
husines.s  recxirds  which  niust  be  made 
by  broker-dealers  as  well  as  the  periods 
during  which  such  records  and  oilier 
documents  relating  to  the  broker- 
dealer's  business  must  be  preserved.  For 
llie  most  part,  records  preserved 
pursuant  to  these  rules  must  be  kept  in 
an  easily  accessible  place  for  two  years.'' 
Some  records,  however,  must  be 
preserved  for  three  years*,  others  for  six 


'  15  use.  7aq(aKU. 

'  17  CFR  240.178-3  and  240.17a-4. 

'17CFR240.17a-4(aKl). 

♦l7CFR240.17a-*(b). 
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years'  and  those  that  concern  the  logal 
existence  of  the  broker-dealer  (eg  . 

partnership  articles,  minute  books.  sto<;k 
certificate  books)  must  be  preserved 
during  the  life  oi  the  broker-dealer  ami 
its  sucxessors/' 

Until  1970,  paper  was  the  sola 
medium  for  the  preservation  of  the 
records  r«quirf»d  under  Rules  l?8-3  and 
17a-4.  \n  1970,  Rule  178-4  was 
amended  to  permit  records  to  be 
immediately  produced  on  microfilm  a.s 
an  original  form  of  record-keeping/ 
This  amendment  allowed  for  the  use  cf 
microfilm  provided  that  the  following 
conditions  spt  forth  in  paragraph  (f]  of 
Rule  17a-4  are  met. 

1.  At  all  times  the  bnnker-dealtK  has 
available,  for  Commissinn  exanv.natinn  of  h.s 
records,  pursuant  to  .Section  1  r'a)  of  the 
Exchange  Act,  tacihiias  for  immediate,  easiiv 
readable  projottion  of  the  microfilm  and  for 
protluting  ea>ilv  madabip  facsimile 
er.largfments: 

2.  The  brokBT-d»eiflr  arranges  the  records 
and  their  index,  and  fiips  the  films  in  such 

a  manner  as  to  pflj-mii  the  immediate  location 
of  any  particular  record; 

3.  The  broker-doaier  is  ready  at  ail  times 
to  provide,  and  immediately  prt)vides,  ar-.y 
facsimile  enlargement  which  the  Commis.s:(i:-. 
by  its  examiners  or  ntl 
request,  and 

4.  The  broker  doaiPT  stores  scjiarately  from, 
the  oni^inal  one  other  ccpv  of  the  microfum 
for  the  tim.e  required  • 

In  1979,  the  Commission's  staff 
interpreted  Rule  17a-4  to  include 
microfiche  as  well  as  micrnfilm  for 
record -keeping  purposes  provided  that 
the  requirements  of  Rule  1  ''a— 410  werp 
satisfied.* 

B.  Technical  Aspects 

1.  Microfiche 

MicToFiche  and  m.icrofilm  are  similar 
record-kpoping  media  that 
photogrsphically  reduce  the  size  of 
document  im.ages  Like  microfilin, 

microfiche  can  store  computer 
generated  documents.  Microfiche  stof^d 
images,  however,  appear  on  a  sheet  of 
film,  rather  than  on  spooled  film  &s  wiiii 
micro  film. 

2.  Optical  Storage  Technology 

Optical  storage  technology  allows  for 
digital  data  recording  in  a  noii- 
rewriteable,  non-erasable  format,  siirh 
as  write  once,  read  many  ('WORM  ), 
which  pro\Tdes  a  non-alterable. 


'l7CFR240  17a-*(a)»(c). 
■  17CFRi«)17«-»<d) 

'S^urlties  Exchange  Act  Rs)  No  «875  (April  30. 
■.9701  35  FR  TM:?  fMay  16   1970j 

•17CFR240  17*-4(fi 

'LettOTtoMr  R.ober1  F  Pnca.  Alex  B-^wn  * 
Son.*,  from  Nelson  S,  Kibiw   .\ssistan!  [;irtv»nr 
[division  of  Niarksl  Regulation,  Canir  4<!on 
I'Novsrr.bor  a.  1979J 


permanent  record  storage  medium  Non 
rewriteable  optical  storage  records 
digital  information  by  emploving  e  lasH- 
heat  sourc*  to  bum  a  pattern  on  a 
metallic  film  or.  a  disk  surface  that  can 
hold  billions  of  bvles  of  data  ("nptiral 
disk").  This  disk  is  removeble  frcrn  th.- 
hardware  necesvsarv  for  the  :'ptif,ai 
storage  function 

When  using  optica!  disk  storage  in  the 
non  rewriteable  tcrmat,  any  record,  be  it 
computer  generated  is„r.h  as  e  computer 
report]  or  el«lror;n.ad>  digitized  (such 
as  from  paper  or  mia-ographics),  can  be 
permanently  recorded  for  long  term 
computer  based  management  and 
'iccess 

II  Proposed  Amendmen'-,  end 
DiscuMion 

While  industry  representatives  have 
argued  that  the  use  of  optical  disk 
technology  will  represent  cost  savings 
for  broker-dealers, '°  they  concede  that 
the  use  of  any  technology  employing 
media  other  than  paper  for  the 
preservfltion  of  records  must  be 
condition'id  with  safeguards  against 
erasabtiity,  and  with  provisions  for  the 
imoiediate  verification  of  the  stored 
;  formation  and  for  back-up  facilities. 

These  conditions  are  especially 
nef;essar,-  when,  as  is  the  case  with 
optica!  disks,  the  technology  is 
relatively  new  and  there  appears  to  be 
no  current  set  mdustry  standard  for  the 
developmec;  c*  opiical  disk  technology 
and  for  compatibility  among  the 
different  optical  disk  systems.  In  the 
case  of  optical  disks,  additional 
conditions  appear  to  be  necessary  to 
ensure  that  the  documnnts  etched  into 
the  disk  ere  inaex.»(j  a:  d  may  be 
downloaded  by  examiners  from  either 
the  Commission  or  the  self-regulatory 
organizations  ("SROs")  or  by  third 
persons  available  to  the  examiners. 

The  proposed  amendments  require 
'hat  broker-dealers  using  optical  disk 
sorage  systems  employ  non-rewriteable, 
non-erasable  technology.  The  use  of  this 
technology  ensures  that  the  information 
stored  in  optical  disks  can  not  be 
modified  or  removed  from  the  optical 
disk  without  detection.  As  an  additional 
protection,  the  proposed  amendments 
would  require  that  broker-dealers  create 
duplicate  copies  cf  optical  disks 
containing  reccrd.';,  serialize  original 


'"The  t>«cunt)8s  ir.dinTv  \5sociadoo  ("SIA") 

estimates  ihat  the  t:>t;  s,n  lj;^'  'hat  would  result  if 
•  broker -d««aier  were  !',  -  ir  . «:'  from  b  pap«r  or 
micTofilm  record  r<^enaor  »\sterr:  !■:  optical  disk 
technology  nm  from  $250, (Kx'  »  vscj  ior  a  medium- 
si  ii»d  twokerdaalH:  lu  tn  >r(  -hrLr  $1,6  miUioD  •  year 
for  a  lATgf  firm   l,«tier  *-'  r,  V,   iiael  D.  Udofl. 
Ch«irTn<ui,  Ati  (i.ii  Kfx.i.ri  Ki-  pntion  Committee. 
SIA.  to  Mirhae!  MuiTri.ar'!     '.ssittant  Chrector. 
Dnision  of  Market  Ragulaiion.  CamcMinc-n  (May 
19,  -.99:,. 


a:;d  duplicate  optica;  di!,k.s  n-.l  tiine 
d.ite  !he  in  format  oi,:;  pijir:(i»';  ;,,-,  ,,  ^i*,;.fa, 
disks. 

To  ensure  fu..  a;  :»s.s  to  records 
during  regular  ex  am  rations,  broker* 
dealers  utilizing  optical  disk  technology 
will  be  required  to  index  optical  disks 
and  plaop  thf   ooex   >r  the  optical  disks. 
To  f»C!i;!a!t-  '»'.  ^n*  ol  the  information 
presHrvH  :   tr   ktr  aealers  also  will  be 
THi!  ,  n. ;  ;:  ,Mfu .      iwnloading  Capacity 
s    tilt  re.   jms  if.  I  on  optical  disks 
me.  ;*  pn.Tftly  downloaded  onto  an 
alten.att-  rT,«H.i  am  such  as  paper. 
microfi  ill  or  riucrofiche. 

The  proposed  conditions  also  are 
designed  to  provide  access  to 
information  preserved  in  optical  disks 
when  the  broker-dealer  is  no  longer 
operational,  when  the  broker-dealer 
refuses  to  cooperate  with  the 
investigative  efforts  of  the  Commission 
or  the  SROs.  or  when  the  optical  disk 
has  not  been  properly  indexed  as  to  its 
entire  contents.  Accordingly,  broker- 
dealers  would  be  required  to  preserve, 
keep  current  and  surrender  upon 
request  the  information  necessary  to 
download  records  stored  in  optical 
disks."  In  addition,  at  least  one  third 
party,  who  has  the  ability  to  download 
information  from  the  broker-dealer's 
optical  disk  to  another  medium,  must 
file  representations  with  the 
Commission  to  ensure  and  faciUtate  the 
downloading  into  an  alternate  medium 
of  the  information  kept  in  the  broker- 
dealer's  optical  storage  system. 

Currently,  the  Commission  requires 
the  submission  of  similar  third  party 
representations  when  the  records 
preserved  pursuant  to  Rules  17a-3  and 
17a— 4  are  prepared  or  maintained  on 
behalf  of  the  broker-dealer  by  an  outside 
service  bureau.  dep>ository,  bank  or 
other  record-keeping  service.'*  Like  the 
representations  currently  required  by 
the  Commission,  the  proposed 
representations  regarding  optical  disk 
storage  are  intended  to  ensure 
cooperation  bv  third  parties, 

III.  Recjuesit  lur  t  -iirnnit-iitN 

The  Commission  invites  interested 
persons  to  submit  written  data,  views, 
arguments  and/or  comments  on  the 
proposed  amendments. 

Substantial  questions  have  been 
raised  regarding  the  adequacy  of  optical 
disk  technology  to  preserve  handwritten 
records  or  records  that  contain 
handwritten  text.  It  has  been  suggested 


"  In  the  a]teniativ«  broker  dealen  who  um 
outside  Mmce  bur«4ti»  f    :* «s«rTe  record*  may 
place  in  escrow  and  i>w;        -hoI  a  copy  of  the 
informatioo  necessary  to  access  the  formal  (i  «..  the 
logical  layout)  of  the  optical  disks  and  to  download 
records  stored  in  optical  disk*. 

"  17  CFR  240.1 7*-*(i). 
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that  frurr.  the  standpoint  of 
exammauons  and  discovery  for  judicial 
and  qv.asi-iiidicial  purposes,  optical  disk 
images  (as  well  as  microfilm  or 
microfiche  images)  make  very  difficult 
txie  detertion  of  alterations  made  to 
handvvTitten  records  and  to  records 
contaminf?  handwr.tten  text.  The 
Commission,  therefore,  is  concerned 
about  the  use  of  microfilm,  microfiche 
and  opt.cdi  d,s«.  terhnologV'  to  preserve 
these  records,  and  requests  comn:er:ts 
on  the  advisability  of  preserving 
handwntter>  records  and  records 
containing  handwritten  text  in  hard 
copy 

IV.  Summary  of  Initial  Regulatory 
Flexibility  .\nalysia 

In  .iccordance  witn  5  U  S.C.  630.  the 
Corr.rniss.on  has  prepared  an  Initial 
Regulator,-  Flexibility  .\naiysi5 
(  IRF.\   )  concerning  Lhe  proposeu 
amendments.  The  analysis  notes  that 
Lhe  obiecti^e  of  the  proposed  rule 
am.endmer.ts  is  to  allow  broker-dealers 
to  em.pioy  optiral  disk  technology  for 
record  retention  purposes  under  17  CFR 
240  17a-» 

The  proposed  amenclrr.ents  do  not 
alter  the  reculatory  requirement  for 
broker-dealers  using  currently  accepted 
media  for  re<:ord  rete^.tion  piirposes 
(i.9,,  microrllm,  microfiche  or  paper). 
Instead,  the  proposal  expands  the  record 
retention  media  by  allowing  broker- 
dealers  to  utilize  optical  disk  technology 
to  store  records  required  under  17  CFR 
240  17a-.3  and  240  17a-4,  Accordingly, 
Lhe  proposed  amendments  will  not 
change  Lhe  imioact  of  current  regulatory 
record  presej^'ation  requirements  on 
"small  business[es]"  or  "small 
organization's'."  as  those  terms  are 
defined  m  17  CFR  240  O-lO(c).  subject 
to  Rule  17a-5 

A  COPY  of  the  IRF.*.  may  be  obtained 
by  contacting  luLus  R,  Leiman-Carbia, 
Division  of  Market  Regulation. 
Securities  and  Exchange  Commission, 
450  Fifth  SU'eet,  N'W,,  Washington,  DC 
20549,  tel:  (202)  272-2824. 

V.  Statutory  Analysis 

The  amendments  are  proposed 
pursuant  to  the  au'honty  conferred  on 
the  Commission  by  section  17(a)(1)  of 
the  Exchange  Act. 

List  of  Subjects  In  17  CFR  Part  240 

Brokers.  Reporting  and  record- 
keeping requirements.  Securities 

For  the  reasons  set  forth  in  lhe 
preamble.  Title  17  Chapter  II  of  the 
Code  of  Federal  Regulation  is  proposed 
to  be  amended  as  follows. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  m  part  as  follows; 

Authority:  15  U.S.C  77c,  77d,  77g.  77), 
77s,  778ee,  77ggg,  77nnii,  77sss.  77ttt,  78c. 
78d.  78i,  78j,  781,  78m,  78d.  78o.  78p.  78s. 
78w,  78x,  78;Ad),  79q.  79t.  80a-20.  80a-23 
80e-29.  80a-37,  80b-3.  Mb-A  and  80b-n, 
unless  otherwise  noted. 

2.  §  240.17a-4  is  amended  by  revising 
paragraph  (fl  to  read  as  follows 

1 240  1 7»-4    R»cof  d«  to  b«  pr«««rv«d  by 
certain  8« change  m«mb«f»,  bfolcer*  and 
dealer  >. 
(a)«  •  • 

(0  The  records  required  to  be 
maintained  and  preserved  pursuant  to 
§§240.17a-3and240.17a-4  maybe 
immediately  produced  or  reproduced  on 
microfilm,  microfiche  or,  by  means  of 
optical  storage  technology,  on  an  optical 
disk,  and  be  maintained  and  preserved 
for  the  required  time  in  that  form. 

(1)  If  such  microfilm,  microficiie  or 
optical  storage  substitution  for  hard 
copy  is  made  by  a  member,  broker  or 
dealer,  it  shall: 

(i)  At  all  times  have  available,  for 
examination  of  its  records  by  the  staffs 
of  the  Commission  and  the  self- 
regulatory  organizations  of  which  it  is  a 
member,  facilities  for  immediate,  easily 
readable  projection  of  microfilm, 
microfiche  or  optical  storage  images  and 
for  producing  easily  readable  facsim.ile 
enlargements  of  such  images, 

(ii)  Arrange  the  r«<;ords  and  indexes, 
and  file  the  films  and  optical  disks  in 
such  a  manner  as  to  permit  the 
immediate  ii:x-.ation  of  any  particular 
record. 

(iii)  Be  ready  at  all  times  to  provide, 
and  immediately  provide,  any  facsimile 
enlargement  which  the  Commission  by 
its  examiners  or  other  representatives 
may  request,  and 

(iv)  Store  separately  from  the  original, 
in  an  off-site  location,  a  duplicate  copy 
of  the  microfilm,  microfiche  or  optical 
disk  for  the  time  required. 

(2)  If  optical  stornge  substitution  for 
hard  copy  is  made  by  a  member,  broker 
or  dealer,  it  shall  comply  with  the 
following  requirements  m  addition  to 
the  requirements  of  paragraph  (f)(1)  of 
this  section: 

(i)  The  member,  broker  or  dealer  must 
notify  its  examining  authority 
designated  pursuant  to  section  17(d)  of 
the  Act  prior  to  employing  optical 
storage  technology  for  record-retention 
purposes. 

(ii)  The  member,  broker  or  dealer 
must  preserve  the  records  em-ploying 
optical  storage  technology  that: 


(A)  Preserves  the  records  exclusively 
in  a  non-rewriteable.  non-erasable 
format; 

(B)  Verifies  automatically  the  quality 
and  accuracy  of  the  optical  storage 
recording  process; 

(C)  Duplicates  in  a  separate  optical 
disk  all  information  originally  presen,'e(i 
and  maintained  by  means  of  optical 
storage  technology; 

(D)  Serializes  original  and  duplicate 
optical  disks,  and  time-dates 
perm.anently  the  infonna'ion  placed  on 
such  optical  disks,  and 

(E)  Has  the  capacity  to  download 
indexes  and  records  preserved  in  optical 
disks  into  paper,  miicrofilm,  microfiche 
or  other  m,edium  acceptable  under 
§240.17a-4(f). 

(ill)  The  member,  broker  or  dealer 
must  organize  and  index  accurately  all 
informialion  contained  in  every  original 
and  duplicate  optical  disk  to  ensure 
prompt  access  to  the  records. 

(A)  At  all  times,  a  member,  broker  or 
dealer  must  be  able  to  have  such 
indexes  available  for  examination  by  the 
staffs  of  the  Com.mission  and  the  self- 
regulatory  organizations  of  which  the 
broker  or  dealer  is  a  member. 

(B)  Each  index  must  be  duplicated 
and  the  duplicate  copies  must  be  stored 
in  an  off-site  location,  separately  from 
the  original  copy  of  eacn  Index. 

(C)  Original  and  duplicate  indexes 
must  be  preserved  for  the  time  required 
for  the  indexed  records. 

(iv)  The  member,  broker  or  dealer 
must  have  in  place  an  audit  system 
providing  for  accountability  regarding 
all  access  to  records  maintained  and 
preserved  using  optical  storage 
technology  and  any  changes  made  to 
every  original  and  duplicate  optical 
disk, 

(A)  At  all  times,  a  member,  broker  or 
dealer  must  be  able  to  have  the  results 
of  such  audit  system  available  for 
examination  by  the  staffs  of  the 
Commission  and  the  self- regulatory 
organizations  of  which  the  broker  or 
dealer  is  a  member, 

(B)  The  results  of  such  audit  system 
must  be  preserved  for  the  time  required 
for  the  audited  records. 

(v)  The  member,  broker  or  dealer  must 
maintain,  keep  current  and  surrender 
promptly  upon  request  by  the  staffs  of 
the  Commission  or  the  self-regulatory 
organizations  of  which  the  broker  or 
dealer  is  a  member  all  information 
necessary  to  download  records  and 
indexes  stored  in  optical  disks;  or  place 
in  escrow  and  keep  current  a  copy  of  the 
physical  and  logical  file  format  of  the 
optical  disks,  the  field  format  of  all 
different  information  types  written  on 
the  optical  disks  and  the  source  code, 
together  with  the  appropriate 
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documentation  and  all  information 

nerei^sary  to  download  records  aiid 
indexes. 

,'v.;  F-"t;r  P'.  ••.••'.  :nembft:.  Ijroktir  or 
dyii'.i--'  usins;  ':ip":.;cal  storage  techiidlogy 
for  rsrord  pros<-rvation  under  this 
seciinn,  at  leas*  one  third  parly  ("the 
undersigned  "j,  who  has  the  ability  to 
dcuTJoad  informfltirn  from  the 
mt'niber's,  broker's  or  dealer's  optical] 
disks  to  another  acraptable  medium 
shall  file  with  the  Commission  or  !'s 
designee  the  following  written 
undertakings: 

The  undersigned  hereby  undertakes  to 
promptly  furaisn  lo  the  U.S.  Securities  and 
Exchange  Conunission  ("Commission"),  its 
designees  or  reprBMntatives,  upon  reasonable 
request,  such  infonnation  as  is  deemed 
necessary  by  the  Commission's  staff  to 
download  information  kept  on  the  broke:  i    r 
dealer's  optica!  stnra>?p  "JVi'-rn  to  another 
medium  ai,c:er'';  t'ifl  fn  :i\^. : .  i.mmission's 
staff. 

Furtherm.;:B,  ihe  undersigned  hereby 
undertakes  to  take  reasonable  steps  to 
provide  access  to  information  contained  on 
the  broker's  or  dealer's  optical  storage 
system,  including,  as  appropriate, 
arraagflmentR  for  ;he  downloading  of  any 
record,  rwuirpi  \v  be  mair.uiinedand 
preserv'Hi  by  the  Srotp  or  i-aler  pursuant  to 
Rulf^s  ':'a-3  an;-  t  '>»-4  uno-sr  the  Securities 
gR  Ac  >:f  '  y'i,  ;r.  ?.  format  acceptable 
Ijmnn'isim  s  staff.  Such  arrangemer.'s 
:;.;de  -rM?!  r."\.aV.\  that  in  the  event  of 
'<  :)n  'h>'  ;  h-  uf  the  broker  or  dealer 
"1j  .!.:!  ::,e  -!x;.orc  snto  a  readable 
i..p.i;;  1-  .r.ji  ,.-rfivided  with  the 
r->r  jinate  -p.;, vai  diaLs,  the  undersigned 
w.il  andf»rtai--'  to  dc  »c.  as  the  Commission's 
staff  may  np.q- ■---.; 
*         •         •         •         » 

Date:  July  9,  '.993. 

By  the  Comniiss!;  -i- 
War^arel  H  MacFar'and. 
,'>p  u  :y  SfK:reu:-  ■ 
;f.R  Doc  93--.6SiO  Filed  7-14-93;  8:45  am] 
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1 7  CFR  Part  27C 

[=?et9a»«  No-  IC-1S566,  Fiie  Hq.  57-22-93] 
RiN  3235-AF69 

Certain  Pesearcn  and  Develcpment 
Companies 

AGENCY:  Sectiritia*  and  Exi:h=;:-.gi-i 

Commission. 

ACTION;  Rule  proposal  and  request  for 
comment 

SUMKIAHY;  The  Commission  is  prGposiag 
for  public  comment  rule  3a-fi  under  the 
Investment  Company  Ac*,  of  1940.  Rule 
.la-8  is  designed  to  address  the  special 
"iruTiimstances  of  raf-ea.-j.h  and 
development  conpar.'fcs.  Certain 
-ysuarcn  and  developnriont  com.panies 


maintain  lar^e  amounts  of  liquid  assets 
in  the  form  of  securities  lo  fund  trieir 
activities.  Rule  3a-8  would  provide  a 
s^fe  harbor  from  investment  company 
status  for  e  company  engaged  in 
research  and  development  if  it  has  held 
itself  out  and  airrently  holds  itself  out 
as  bemg  primarily  engaged  in  a 
no.ninvestm.er-.t  bius.npss  uses  its  qapital 
to  support  its  -f-st^ar  Ij  a:  d  dr^velopment 
activities,  and  rnakt-s  .:.vi'S!::.ents  that, 
taken  as  a  who  *•      j,.Sfrv^'  t  ipitai  and 
liquidity  ur.tH  ;;  u.'>es  u.e  tur.ds  in  its 
primary  business.  Rule  ja-8  would  be  a 
none.vclusiva  s-'^ff^  h.irbor. 
DATES:  C-omm.'-    >  :,nust  be  received  on 
or  before  Octol)er  13. 1993. 
ADDRESSES:  P. -.ments  should  be 

:  •:.,tli'Ci  ..  tr.;iiicate  to  Jonathan  G. 
Knt?   SH;.n;vrw  ;Securities  and  Exchange 
Comn.iision.  4.'i0  Fifth  Street,  NW., 
Washington.  E)C  20549.  All  comment 
letters  should  refer  to  File  No.  S7-22- 
93.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW.. 
Wasniiig'on,  DC  20549 
FOR  PURTHEK  JNTORMATiON  CONTACT:  L. 
i;rv<,p  Stove:;,  .St',;;.!'-  '^...-cial  Counsel, 
at  (202)  272-i  -^>^  Office  of  Regulatory 
Policy,  Divisior.  ol  i;; vestment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549. 

SUPPLEMENTARY  fNFORMAriO''.    The 

Commission  is  seeking  public  comment 
on  proposed  rule  3a-8  (17  CFR  270.3a- 
8)  under  the  Investment  Company  Act 
of  1940  (15  U.S.C.  80al.  Rule  3a-8  is 
intended  to  codify  the  terms  of  a 
Commission  order  under  section  3(b)(2) 
for  ICOS  Corporation,  a  biotechnology 
company.* 

F  nei-uJivf  Suai/r»ary 

The  Commission  is  proposing  rule 
3a-8  under  the  Investment  Company 
Act  (15  U  S  c  fiiipj  as  a  safe  harbor 
exclusion  from  investment  company 
status  for  certain  bona  fide  research  and 
development  companies  ("R&D 
companies"}.^ 


unc 


rf' M*ar  h  and 


'  ICOS  Cwp..  InrMtmant  Compviy  Act  RalesM 
Nos.  19274  (Feb.  18, 1993)  (notice)  and  13344  (Mar 
16, 1993)  (order). 

'SUtamant  of  Finenda)  Accounting  Standards 
No.  2  defines  ":a»'\ir'.  ^  "  as  piannad  saarch  or 
critical  iri  vufc! i)j«r,  -in  Kimed  at  disoovary  of  naw 
knowledge  w-.ih  ^lojw  tjiat  such  knowledge  will  be 
useful  In  de'eio  jiiiUj  a  n<iw  product  or  service  or  a 
r.'Jw  ■  r  io>s«  or  :»ci^r,;,,jue  or  in  bringing  about  a 
<!i{:i:  ,  .ant  ;inp.rr.vRment  to  an  axitting  product  or 
:i^;i  «««i     LiBvsiripmKi!"  is  the  translation  of 
:  ri^-tAi'T  fn.1i.-ig8  or  other  knowledge  into  a  plan  or 
rie;,;gT!  U-t  a  iww  product  or  proceM  sr  f,ir  a 
s.gn!fir.aii!  iir-.prrvaaiant  to  an  exist.  .:  ,)"'.r.ict  or 
pro::«sj  wtifflher  i.Tlftr.d(»'j  f  ji  Kti'.a  ;:,:    t.«-    -.,v' 
Accounliiig  for  Rsw>d/i- n  a:u":  ;<f.Hi,:jpiaet:.  uottt. 
Statement  of  Fir.&z:::  .al  Accounting  Standards  No.  2 


biotechnologv 
amoimts  of  ca ; 
their  «,;iii*\-  s.^ 
inves'  Uie  i>r!M,:t>^ 


aeveiopment  ac^^'irti  ^.iring  their 
lengthy  product  oi  vfi   jiment  phase,' 
R&Dcompan:e     n  nicularly 

nnpanies,*  raise  large 
\Ai  through  offerings  of 
'  '  »>s.  They  generally 
■  m  short-term,  high 
quality  debt  instruments  and  use  the 
return  on  these  investments  to  fund 
their  operations  until  they  can  begin 
product  sales.^ 

Under  section  3(b)(2),  the 
Commission  may  declare  that  a 
company  that  invests  in  securities  is. 
nonetheless,  not  an  investment 
company  if  it  determines  that  the 
company  is  not  engaged  primarily  in  the 
investment  business.  The  Commission's 
traditional  test  for  making  this 
determination,  however,  was  developed 
before  the  emergence  of  publicly  held 
companies  whose  primary  activity  was 
research  and  development.  It  turns 
largely  on  the  composition  of  the 
applicant's  income  and  assets,  i.e., 
whether  a  large  percentage  of  the 
income  and  assets  is  derived  from 
investment  securities.  Thus,  when  it  is 
applied  to  R&D  companies  the  test 
understates  their  nonin vestment 
business,  which  produces  little  or  no 
income  or  assets  during  their  product 
development  phase.  This  has  caused 
many  of  the  companies  to  be  concerned 
about  their  status  under  the  Investment 
Company  Act. 

In  the  ICXDS  order,  the  Commission 
clarified  the  application  of  the  primary 
business  test  to  research  and 
development  activities.  The 


(Fin.  Accounting  Standards  Bd  1974)  at  1  SCSFAS 
No.  2").  Reeaaidb  lad  deraiopniflni  expenae* 
generally  include  ootts  incurred  for  materials, 
equipment,  tacilities.  personnel,  Intangible*,  and 
indirect  costs  that  are  cieaHy  related  to  research  and 
developoMOl  actiritias.  M.  i  11. 

'  Many  RAD  compenie*  have  a  distinct  life  cycle. 
During  a  "stan-up"  piiase,  the>'  raise  capital  and 
acquire  personnel  and  tacilities.  During  the  prtxluct 
development  phaae,  wrhich  marks  the 
commencetneat  of  opeatioiu,  they  raise  additional 
capital  and  conduct  research  and  de%'elopmenI 
activities,  but  have  not  yet  deveToped  marketable 
products  and  have  no  revenues  from  product  sales. 
During  the  mature  product  sales  phase,  an  RAD 
company  begins  to  real-.»  significant  revenues  from 
the  sale  of  products  it  has  developed  See.  e.g., 
ICOS  Corp  .  Inv.  Co.  Act  Rel.  19274.  tupra  note  1. 

'  Biotechnology  is  the  application  of  engineering 
and  technological  principle*  to  living  organisms  or 
their  components  to  produca  new  inventions  or 
processes.  An  important  branch  of  biotechnology  is 
geneUc  engineering,  or  recombinant  DNA 
technology.  On  an  industry-wide  basis,  research 
and  development  account*  for  38%  of  all  expense* 
incurred  t^  U.S.  biotechnology  companies  See 
Ernst  k  Young,  Biotech  93:  Accelerating 
Commercializatioa.  Seventh  Annual  Report  on  the 
Biotech  Industry  39  (1992). 

'  Several  cycles  of  equity  offarings  and  depletions 
of  the  rafultiog  inraitinaal  pools  can  occiu  before 
an  RAD  company  achlevM  profitable  operation*,  if 
ever. 
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Commission  is  proposing  rule  3a-8  to 
codify  Its  interpretation  The  rule  would 
exclude  from  the  definition  of 
investment  company  any  issuers 
engaged  in  researrh  and  development 
based  upon  how  they  use  their  income 
and  assets,  instead  of  the  sources  of 
their  income  and  the  com.position  of 
their  assets  An  issuer  would  be  eligible 
for  the  safe  harbor  if  it.  directiv  or 
through  a  corr.pary  or  companies  that  it 
"controls;"  *■  (a)  has  held  itself  out  and 
currently  holds  itself  out  as  primarily 
engaged  in  a  noninvestment  business; 
(b)  has,  on  the  basis  of  .^.nancial 
statements  that  were  prepared  in 
accordance  with  generally  accepted 
accounting  principles  ("GAAP"),  or 
other  financial  data  derived  therefrom 

(1)  research  and  development  expenses 
that  are  a  substantial  percentage  of  its 
total  expenses  for  its  four  most  recent 
fiscal  quarters  and  that  at  least  equal  its 
investment  revenues  for  that  period;  and 

(2)  investment-related  expenses  that  do 
not  exceed  five  percent  of  its  total 
expenses  for  its  four  most  recent  fiscal 
quarters;'  and  (c)  makes  its  investments, 
taken  as  a  whole,  to  conserve  capital 
and  liquidity  until  it  uses  the  funds  in 
its  primary  business  As  a  result,  the 
rule  would  clarify  that  RAD  companies 
may  invest  in  securities  other  than 
Government  securities  without 
becoming  subject  to  the  Act. 

I  Background 

A  The  Traditional  Cnteria  for 
Evaluating  Investment  Company  Status 

Section  3  determines  when  an  issuer 
is  an  investment  company  for  purposes 
of  the  Act.  General  provisions  for 
determining  investment  company  status 
are  set  forth  in  sections  3(aj  and  3(b). 
Specific  exclusions  of  certain  types  of 
issuers,  such  as  private  investment 
companies,  banks,  and  insurance 
companies,  are  set  forth  in  section  3(c). 

Section  3(a)  has  two  definitions  of 
investment  company  that  may  be 


relevant  to  RAD  companies.*  Section 
3(a){ll  defines  an  investment  company 
as  any  issuer  that  is,  holds  itself  out  as. 
or  proposes  to  be  primarily  engaged  in 
the  business  of  investing,  reinvesting,  or 
trading  in  securities  Section  3(a)(3) 
defines  as  an  investment  company  any 
issuer  that  is  engaged  or  proposes  to 
engaga  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities  and  has  more  than  forty 
percent  of  the  value  of  its  total  assets 
invested  in  "investment  securities  " '  A 
section  3(a)(3)  investment  company  may 
avoid  being  regxilated  under  the  Act  if 
it  is  deemed,  under  either  section  3(b)(2) 
jot  section  3(b)(1), '°  to  be  primarily 
engaged  in  a  noninvestment  business 

To  receive  an  order  under  section 
3(b)(2),  an  issuer  initially  must  establish 
that  it  is  engaged  in  some 
noninvestment  business.  If  an 
identifiable  noninvestment  business 
exists,  the  inquiry  then  shifts  to  w  hether 
that  business  is  "primary."  In  Tonapah 
^4iningCo.,^^  the  Commission  stated 
that  its  determination  of  an  issuer's 
primary  business  under  section  3(b)(2) 
would  be  based  on  five  principal 
factors:  (a)  The  issuer's  historical 
development;  (b)  its  public 
representations  of  policy;  (c)  the 
activities  of  its  officers  and  directors;  (d! 
the  nature  of  its  present  a.ssets;  and  (e) 
the  sources  of  its  present  income.  The 
two  most  important  factors  are  the 
sources  and  composition  of  the  issuer  s 
present  income  and  assets  ' '  The 
Tonapah  test  also  has  been  applied  to 
determine  whether  an  issuer  satisfies 


UMI 


'Section  2(a)(9l  defines  control  as  the  power  to 

exBK.tf  i  rontrcih.ig  ■.nHuence  over  the 
managemer.!  or  pciicfw  sf  a  --ompanv  The  section 
also  CT>w!»s  a  rebultabie  presumption  !hat  owners 
of  25%  or  mor?  -li  a  :-otnp4.-.v  s  voung  ««nir.tie* 
control  the  cotnpar.v  ind  that  c'A-ners  of  las.?  'hir, 
25%  do  not.  This  diff>?n  !mnn  .^ow  conln:.)  :s 
defined  for  purposes  of  appivng  gt<nerai!v  accepted 
acccu.Timg  pnncipies  '  'CV^P"!   For  G  V^P 
parpcies  control  generally  is  «^\ute<1  with  having 
at  iaasi  maicritv  ownership  ^S'T  1%)  of  m  entity. 
Se*-  ConsoiidateJ  F-  mancia!  Statements.  Accounting 
Research  Bulletin  No  !l  '.\inencan  Institute  of 
Cartifi«xi  ?ubnc  Accountants  1959)  at  1  2.  Unless 
othfirwise  stated,    control,  '  when  used  m  this 
reittas*.  refers  ^o  the  I)  2(ai(9)  definition 

The  release  requests  cotmnent,  among  other 
matters,  on  whether  these  revenues  and  axponw* 
should  be  caicuiated  on  a  basis  other  than  G.*o\P 
See  infra  notes  31-33  and  accompanying  lexL 


the  primary  business  standard  under 
section  3(b)(1)." 

B  Certain  R&D  Companies 

The  Tonapah  test,  while  well  suited 
for  most  issuers,  does  not  identify  t_he 
primary  business  of  R&D  companies. 
For  example.  biotechnolog>  companies 
typically  have  enormous  capital 
requirements  and  a  lengthy  pi-oduct 
development  phase  during  which  they 
derive  no  revenues  from  product  sales.''' 
Accordingly,  they  must  (.ibtain  financing 
many  years  before  they  ot'fer  their 
products  for  sale  and  must  invest  the 
funds  in  liquid  in.struments  so  hinds 
readily  are  accessible  for  use  to  fund 
research  and  developmen'  activities. 
Many  of  the  instruments  these 
companies  invest  in  are  investment 
securities,  and  therefore  are  counted 
towards  section  3(a'n3)s  forty  percent 
threshold.  Also,  research  and 
development  expenses,  including  those 
associated  with  the  development  of 
"intellectual  capital,  "  are  not 
recognized  as  assets  on  balance  sheets 
prepared  in  accordance  with  G-\AP." 
Development  phase  R4D  companies 
thus  have  few  assets  other  than 
securities,  and  often  may  fail  within 
section  3(a)(3)'s  definition  of  investment 

company. 

To  avoid  section  3(a)(3),'*  some 
biotechnology  companies  have  limited 


'Section  3(aM2)  defines  invpstmeni  company  to 
include  companies  that  issue  face-amount 
certificates  of  the  Installment  type  and  is  not  of 
concern  to  RAD  companies 

•Section  3(aX3)  defines    investment  securities' 
to  include  all  lecuritiea  except  Government 
iecurities.  securities  itaued  by  employees' 
securities  companies,  and  securities  issued  by 
majority-owned  subsidiaries  of  the  owner  which  are 
not  Investment  companies 

"Section  3(bM2)  allows  issuers  that  are 
investmaat  companies  as  defined  bv  ^  3(aK3)  to 
apply  to  the  Commission  for  relief  The 
Commission  will  exclude  from  'he  definition  of 
investment  company  any  issuer  tha'  it  rtelermines 
is  engaged  nrimarilv  in  a  noninvestment  tmsiness. 
notwithstandi.ng  its  4tdtu.i  under  S  3'a)(3)  Issuers 
that  operate  directiy,  ihroufih  matority -owned 
subsidiaries,  or  through  controlled  companies  that 
conduct  a  similar  business  are  eligible  for  relief 
under  S3(bK21.  .^n  exclusion  pursuant  to  §3fb)(l!, 
on  the  other  hand,  is    auiomatic  '  in  that  it  is 
detannlned  b\  the  issuer  itself  Only  issuers  that 
conduct  a  primarily  noninvestment  business 
directly  or  thrf)ugh  whoilv-owned  subsidiaries  may 
rely  on  5  3(b)(1).  A  determination  under  either 
S  3(b)(2)  or  §  3(bMl)  that  an  issuer  primarily  is 
engaged  in  a  noninvestment  business  also  means 
that  II  is  not  a.n  investment  rompanv  under 
S  3(aXl).  See  MA.  Hanna  Co..  10  S  E.C.  581  (IMll 
"  Tonapah  Mining  Co  .  26  SEC.  426  (1947) 
"id.  at  427.  430-431. 


"Set-  Moses  v  Black.  Fed  Ser  L  Rep  (CXTH)  1 
97,366  (SONY,  1981),  Under  rjlf  3a-l,  which 
codified  a  series  of  Commission  orders  under 
S  3(b)(2),  if  an  issuer  Lhal  is  an  investment  compar.y 
for  purposes  of  S  3(aK3)  has  no  mor«>  than  45%  of 
its  assets  invested  in.  and  derives  no  more  than 
45%  of  Its  income  from,  specified  securities,  it  mil 
be  considered  engaged  primarily  in  a 
noninvestment  business,  and,  thus,  excluded  from 
investment  company  status  under  S  3(aH3).  Relying 
on  the  exemption  provided  by  rule  3a-2  l!7  CFR 
270  Ja-2l  to  "transient  "  investment  companies  is 
an  alternative  to  steking  an  exclusion  under  rule 
38-1  or  S  3fb)(2).  Exemptions  under  rule  38-2. 
however,  are  conditioned  on  the  applicant  having 
a  bona  fide  intent  pnmanly  to  be  engaged  in  a 
noninvestment  business  wilhm  one  year  Rule  38- 
2(a)  An  issuer  may  not  rely  on  rule  3a-2  more  than 
once  in  any  three  year  period  Rule  3a-2(c).  See  also 
Transient  investment  Companies.  Investment 
Company  Act  Release  No.  10943  (Nov  16,  1979) 
(proposing  rule  38-2)  at  text  preceding  n.8 

"  A  study  has  estimated  that  the  average  research 
and  development  cost  of  bringing  a  new  product  to 
market  is  approximately  $259  million  In  addition, 
new  pharmaceutical  products  generally  take  10  to 
12  years  from  conception  to  approval  by  the  Food 
and  Dnig  Administration.  I  DiMasi,  "The  Cost  of 
Innovation  in  the  Pharmaceutical  Industry,  "  10  (  of 
Health  Econ.  107(1991). 

"SecSFASNo.  2,  supra  note  2.  all  12  Under 
GAAP,  cosu  of  self -developed  intangible  assets 
generally,  and  research  and  development  expenses 
for  'intellectual  assets. '  in  particular,  are  charged 
to  expense  when  incurred. 

"  Many  provisions  of  the  Ad  are  incompatible 
with  how  biotechnology  companies  conduct  their 
business.  Section  18,  for  example,  which  places 
hmltj  on  a  registered  Investment  company's  capital 
structure,  significantly  would  reduce  the  ability  ci 


biotechnology 
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other  rights  al, 
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"A  recent  s 
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(Nov.  1992)  (U 
will  be  placed 
S7-22-93 

"See,  e.g.  I 
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their  investments  to  Government 
socurities,  as  defined  in  section  2(a)ll6). 
This  strategy,  however,  has  obvious 
costs.'''  Some  biotechnology  companies 
therefore  have  applied,  under  section 
3(b)(2),  for  exclusions  from  investment 
company  status  that  would  clarify  their 
ability  to  invest  in  commercial  paper, 
bank  certificates  of  deposit,  bank 
repurchase  agreements,  and  similar 
instruments,'* 

C  The  ICOS  Application  and  Order 

ICOS,  a  development  stage 
biopharmaceutical  company,  had  no 
drug  products  approved  for  commercial 
use  and,  as  a  result,  no  revenues  from 
product  sales.  It  had.  however,  raised 
$90  million  in  public  and  private  stock 
offerings  that  it  had  invested  in  short- 
torm  Government  and  commercial  debt 
securities  pending  the  use  of  the 
proceeds  in  its  research  and 
development  programs  and  for  capital 
expenditures.  As  a  result,  most  of 
ICOS's  revenues  were  derived  from 
securities.  On  the  other  hand,  a 
substantial  percentage  of  ICOS's  total 
expenses  were  for  research  and 
development,"  its  research  and 
development  expenses  exceeded  its 
r vestment  revenues,^  and  its 
investment-related  expenses  were 
insignificant.^'  ICOS's  historical 
development,  its  public  representations 
of  policy,  and  the  activities  of  its 
officers  and  directors  also  all  indicated 
that  it  was  not  engaged  primarily  in  the 
investment  company  business."  ICOS. 


biotechnology  companies  to  raise  capital.  The 
section's  restrictions  on  warrants,  options,  and 
other  rights  also  would  limit  the  companies'  ability 
to  attract  scientific  taient. 

' '  A  recent  study  that  compared  a  portfolio  of 
Treasury  bonds  with  varying  maturitieg  to  a 
portfolio  of  investmant  grade  corporate  bonds  of 
comparable  matuhlie*  found  a  127  basis  point 
portfolio  yield  differential.  See  The  Industrial 
Biotechnology  Association,  A  Proposal  for  a  New 
Investment  Company  Act  Rule  for  Biotechnology 
and  other  Research  and  Development  Companies  30 
(Nov.  1992)  (the  "IBA  Proposal").  The  IBA  Proposal 
»-ill  be  placed,  for  public  inspection,  in  File  No. 
S7-22-93. 

"See,  e.g.  ICOS  Corp.,  supra  note  1.  See  also 
Microsoft  Corp.,  Investment  Company  Act  Release 
Nos.  16430  (June  10,  i9««)  (notice)  and  16467  (July 
5. 1968)  (orderi  (order  under  §  3(b)(2)  to  R&D 
company)  and  Cenentech,  Inc.  (pub.  avail.  Sept.  24, 
1 980)  (no-action  request  was  denied  due  to  the 
difficulty  of  evaJuatinR,  in  a  no-action  context, 
whether  ihe  issuer  fidd  a  bona  pde  intent  to  be 
pnmar.iy  onsagad  in  a  soma  vestment  business 
within  one  vaar).  Exemptive  orders  for  companies 
Seated  ai  transient  investment  companies  also  have 
been  granted  in  this  area  under  S6(c).  See,  e.g. 
NeoRji  Corp  ,  Investment  Company  Act  Release 
.Sos  i746e  'May  \.  1990)  (notice)  and  17511  (.Mav 
29,  IS-K))  ('order} 

"iCOS  Corp.,  Inv.  Co.  Act  Rel.  19274,  supra  note 

i.at§i.1  12. 

'^W.  atSM  13. 
=  'W  atSMa. 

-•  Id.  at  §  II,  1  9.  For  a  discussion  of  these  factors, 
see  Tonapah  Mining  Co..  supra  note  11,  at  427-431. 


thus  applied  for  an  ordet  under  section 
3ib)(2)  declaring  it  to  be  engaged 
pnmaniy  in  a  business  other  than 
ir  v^-vtin^  reinvesting,  or  trading  in 

In  Its  order,  ttie  Commission  noted 
that  ICOS  appeared  to  be  excluded  from 
the  definition  of  investment  company 
by  section  3(b)(1),  and  that  similarly- 
situated  issuers  also  would  be  excluded. 
Thus,  the  Commission  stated  that  if  a 
company  demonstrates  that  it  is  engaged 
actively  in  bona  fide  research  and 
development  activities,  the 
determination  of  its  primary  business 
should  include  consideration  of  how  the 
company  uses  its  income  and  assets, 
instead  of  the  80iut:es  and  composition 
of  its  income  and  assets.  This 
consideration  should  focus  on  three 
factors:  (l)  Whether  the  company  uses 
its  securities  and  cash  to  finance  its 
research  and  development;  (2)  whether 
the  company  has  substantial  research 
and  development  expenses  and 
insignificant  investment-related 
expenses;  and  (3)  whether  the  company 
invests  in  securities  in  a  manner  that  is 
consistent  with  the  preservation  of  its 
assets  until  needed  to  finance 
operations.  If  a  company  satisfies  these 
factors,  the  remaining  factors  of  the 
traditional  primary  business  lest,  i.e., 
the  company's  historical  development, 
its  public  representations  of  policy,  and 
the  activities  of  its  officers  and 
directors,  then  should  be  examined  to 
determine  whether  the  company  is 
engaged  primarily  in  a  noninvestment 
business/'' 

D.  The  IBA  Rule  Proposal 

The  primary  business  test  that  the 
Commission  used  for  ICOS  was,  in  turn, 
similar  to  a  rule  proposal  that  the 
Industrial  Biotechnology  Association 
filed  with  the  Ckimraission  (the  "IBA 
Proposal")."  TTie  Association  requested 
that  the  Commission  adopt  a  rule 
excluding  from  the  definition  of 
investment  company  any  issuer  that:  (a) 
Has  research  and  development  expenses 
incurred  during  the  most  recent  four 
fiscal  quarters  that  equal  or  exceed  its 
gross  interest  (income)  for  such  period; 
(b)  has  investment-related  expenses  for 
such  period  not  in  excess  of  five  percent 
of  its  total  expenses;  (c)  has  held  itself 
out  and  currently  holds  itself  out  as 
primarily  engaged,  directly  or  through 
one  or  more  subsidiaries  which  are  at 
least  majority-owned,  in  a  business  or 
businesses  other  than  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities;  (d)  has  adopted  a 
resolution  of  its  board  of  directors  that 


establishes  investment  guidelines 
relating  to  diversification,  credit  ratings, 
and  maturities  with  the  stated  purpose 
of  conserving  capital  and  maintaining 
liquidity  until  funds  are  used  in  its 
operations;  and  (e)  is  not  a  "regulated 
investment  company"  under  Subchapter 
M  of  the  Inte-nal  Revenue  Code, 

In  response  to  the  IBA  Proposal,  the 
Commission  is  proposing  rule  3a-6  as  a 
nonexclusive  safe  harbor  that  essentially 
would  codify  the  Commission's  order  to 
ICOS.  In  light  of  secUon  3(b)(l)'8 
availability  for  R&D  companies  that 
conduct  business  directly  or  through 
wholly  owned  subsidiaries,  however, 
the  Commission,  as  a  preliminary 
matter,  requests  comment  on  whether 
rule  3a-8  is  necessary.  The  Commission 
notes  that  section  3(b)(1)  is  not  available 
for  R&D  companies  that  engage  in  a 
primarily  noninvestment  business  otiier 
than  either  directly  or  through  wholly 
owned  subsidiaries.  Joint  ventures,  for 
example,  which  appear  to  be  used  often 
by  R&D  companies,  thus  can  raise  a 
question  as  to  the  availability  of  an 
exclusion  under  section  3(b)(1).  Rule 
3a-8,  in  contrast  to  section  3(b)(1), 
would  exclude  from  investment 
company  status  R&D  companies  that 
primarily  conduct  their  business 
through  more  complex  organizational 
structures. 

Rule  38-8  would  exclude  an  issuer 
from  being  an  investment  company  as 
defined  in  sections  3(a)(1)  and  3(a)(3)  if, 
directly  or  through  one  or  more 
companies  which  it  controls,^  it 
satisfies  certain  conditions  regarding 
how  it  uses  its  capital,  and  if  it  holds 
itself  out  as  primarily  engaged  in  a 
noninvestment  business. 

A.  Use  of  Capital 

1.  Research  and  Development  Expenses 

Paragraph  {b)(l)  would  require  that 
research  and  development  expenses^ 
for  an  issuer's  four  most  recent  fiscal 
quarters  combined  be  a  substantial 
percentage  of  its  total  expenses  for  such 

Eeriod.  The  amounts  in  q-uestion  would 
B  determined  by  reference  to  financial 
statements  prepared  in  accordance  with 
GAAP  or  other  financial  data  derived 
therefrom.^' 

Paragraph  (b)(1)  leaves  "substantial" 
undefined  in  order  to  take  into  accoimt 
fluctuations  in  the  composition  of  the 
expenses  of  an  eligible  issuer  over  time. 
If  an  R&D  company's  research  and 
development  expenses  are  the  majority 
of  its  expenses  but  for  nonrecurring 


''M  alSIIA-SnC 

"IBA  Proposal,  supra  note  17. 


^'  See  supra  note  6. 
"Seefupra  note  2. 
"  See  infra  notes  31-33  and  accompanying  text 
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items  or  imusuaJ  Huctuatjons  in 
recxirring  items,  the  research  and 
development  expenses  certainly  would 
be  "substantial  '  for  purposes  of 
paragraph  f>.)(  i ),  The  Commission 
requests  comment  on  whether 
paragraph  'b)(  • )  snouid  provide  a  more 
objective  standard. 

Paragraph  rb)(ll  also  would  require 
that  research  and  development  expenses 
equal  or  exceed  investment  revenues. 
Investment    rflvenues,"  for  purposes  of 
the  paragraph  would  include  .u! 
investment  -^tums.  including  amounts 
earned  from  dividends,  interest  on 
securities,  and  profits  on  securities  inet 
of  losses),  computed  in  accordance  with 
CAAP=* 

The  pnncipal  effect  of  paragraph 
Cd)(1),  given  the  circumstances  of  RAD 
companies,  would  be  to  require  that  an 
eligible  issuer  spend  the  income  fr^jm 
and  pnncipal  amount  of  its  investments 
in  its  research  and  development 
business.  This  is  Itnown  as  an  RAD 
company's  "net  monthly  bum  rate  '  It 
is  the  rate  at  which  a  company  depletes 
Its  cash  reser/es  to  fund  its  res<>.arr.h  and 
development  expenses.  If  an  RAD 
company  does  not  deplete  its  investeii 
funds  over  time,  a  question  would  arise 
as  to  whether  it  mer^^ly  is  maintaining 
the  value  of  its  reserves  for  use  in  its 
operations,  or  i_inn:ng  a  perpetual 
investment  program,^ 

The  Comjnission  recognizes  ihat  bona 
fide  RAD  companies  at  times  expenence 
fluctuations  in  their  research  and 
development  expenses  and  investment 
revenues  For  brief  penods.  researc;h 
and  development  e.xpense«  might  be 
less  than  investment  revenues. 
Consequently,  paragraph  fb)(l!  would 


UMI 


"The  BA  Protx3»«I  would  require  t  companioc 
of  the  iMuer  s  rasaarcii  md  dev«iopaMnl  9xpan««* 
to  iu    groti  mtBT«t     IB.^  Propos*),  tuprc  note  '. ' 
at  19-20  The  a»e  if  thu  twin  m  th«  IB.^  F*rOT)o«*i 
mav  tuve  beon  due  to  the  proposaJ'i  reUtlvsly 
restnctive  mvastmant  limitation  Aj  mentioned 
infra,  m  the  diKUMioo  ^f  the  Invwtment  Umitahon 
LD  1  ;c)  of  pmpoMtd  rule  3»-6.  the  faiTettzneDl 
portloiic  ol  -ingiMe  luuen  would  do)  aac8*uniy  tie 
limited  'c  1401  mitnimenu  that  virouid  be  held  ;o 
marunry  See  .nfm  note*  M-3«  and  accompanytag 
text 

"  At  the  raquMt  of  the  tedmtrUi  Blo»echnology 
AMoaabon.  Emit  k  Youog  tnaiywd  the  tnoet 
recaot  annuai  reports  of  ISI  public  biotechnology 
companies  that  hold  ihemMlves  out  to  b«  openuin^ 
entarpnses  and  compared  the  ducioaed  interest 
Income  to  research  and  dsveiopment  S)cp«ns«s  The 
reauits  were  tiiat  142  of  the  1  Si  cooipaniea,  or  94% 
had  rwearch  and  daraiopoianf  saqMoaei  tiial  were 
greater  than  inveatment  lacooM.  Of  the  alne 
companiee  that  wouid  otA  have  qualified  ior  the 
Mia  harbor  tn  propotad  rule  3a-a  on  the  basis  of  not 
haTln^  raaaaich  aid  dcrelopoMat  «xpaos«s  st  least 
aqua!  to  inveMmaDt  r«««Bua*.  Mma  probably  were 
not  invflitment  companies  ftnce  they  etther  had  do 
Inveatmeol  Mcunues  or  their  invaatmect  lecuntles 
ware  lass  than  ¥)%  of  the  value  of  theli  total  usaets 
for  purposes  of  i  3(aX3)  IBA  Propoaal.  ntpra  Dote 
17.al2Q. 


permit  an  RAD  company  to  remain 
eligible  for  the  safe  harbor  if  its  research 
and  development  expenses  equal  or 
exceed  its  investment  revenues  daring 
the  four  preceding  fiscal  quarters 
combined 

2.  Insignificant  Investment-Related 
Expen.>es 

Paragraph  fb](2)  would  require  that  an 
ehgible  issuer  devote  no  more  than  five 
percent  of  ;ts  total  expenses  for  its  four 
most  recent  fis<  al  quarters  combined  to 
■  nvestment  advisory  and  management 
artivities,  investment  research  and 
selection,  and  supervisory  and  custodial 
fees  ***  \<i  Dropdstfd,  the  basis  of  this 
computation  aiso  would  be  financial 
statements  prepared  in  accordance  with 
GA.^P  or  otiier  financial  data  derived 
therefrom. 

Inder  paragraph  (c).  as  discussed 
more  hiily  below,  an  eligible  issuer's 
investments,  taken  as  a  whole,  would  be 
made  to  conserve  Mpital  and  liquidity 
pending  use  of  the  hinds  in  the  issuer's 
operations.  Consequently,  its  excess 
funds  generally  wouid  be  invested  in 
instruments  presenting  limited 
.p, vestment  risk.  Aa:ording!y, 
investment  advisory,  management, 
research,  and  similar  expenses  should 
be  limited. 

3.  Accounting  Treatment  Under 
Paragraph  (b) 

The  introductory  text  of  paragraph  fb) 
provides  that  the  determination  of 
whether  an  RAD  company  satisfies  the 
reqtiirements  of  paragraphs  [b)(l)  and 
(b)(2)  be  made  by  reference  to  financial 
statements  prepared  in  accordance  with 
GAAP  or  other  financial  data  derived 
therefrom  Under  GAAP,  the  income 
and  expenses  of  wholly  owned  and 
ma|ontv-owned  subsidiaries  of  an 
eligible  issuer  are  consolidated  with  the 
issuer  s  statement  of  operations." 

An  RAD  company's  investments  in 
nonmaiop.tv-owned  "investees,"  which 
include  most  loint  ventures,  are 
accounted  for  by  the  equity  method.'* 


"'  See  '. '  C>T»  2 1 0  6-07  2(aJ  fRagulabon  S-X). 
Paragraph  -b)(2)  of  proposed  rule  J»-«  essentially 
iupllcatee  1  (bl  ji  the  !BA  Proposal.  See  BA 
Pro(.iosai.  iupm  note  17  st  21   Unieas  material, 
these  axpeDsns  wouid  not  be  stated  separately  in 
operating  company  finanoaii  prepared  m 
»<Tardance  with  CKAP 

' '  The  cooaoiidated  statement  reflects  all  Income 
&nd  enpenses  of  these  rubeldiarles,  whether  tha 
luuer/pareol  owns  all  or  )ust  a  maiorlry  of  tha 
outstanding  common  itock  of  the  subsidiary.  The 
net  income  sttributable  to  minority  ownership  of 
the  lubeidianas  is  also  deducted  in  anivlng  at 
rxnsotidaled  oat  income  on  the  consoUdatad 
income  statamani 

"  See  The  Equirv  Method  of  Accounbng, 
Accountlnji  f»nnaple8  Board  Opinloo  No.  18 
i  American  Institute  of  Certified  Public  AccountanU 
1871)  ("APB  No.  18").  APB  No.  18  g«ner«lly 


Statements  of  operations  prepared  on 
the  basis  of  the  equity  method  of 
accounting,  however,  reflect,  in  a  single 
amount,  the  parent  s  share  of  a 
nonmajority-owned  investee  s  net 
income,  but  not  the  parent  s  share  of  its 
investment  revenues,  investment-related 
expenses,  or  research  and  development 
expenses.  Thus,  the  Commission 
requests  comment  on  whether  an  RAD 
company,  instead  of  calculating  these 
amounts  in  accordance  wdth  GAAP, 
should  be  allowed  or  required  to 
combine  its  pro  rata  share  of  the 
relevant  expenses  and  revenues  of  one 
or  more  of  its  investees  with  its  own 
when  determining  whether  it  meets  the 
requirements  of  paragraphs  (b)(1)  and 
(bH2)." 

4  Invests  To  Conserve  Capital  and 
Liquidity 

The  final  use  of  capital  criterion 
would  be  that  an  issuer  s  investments  in 
securities,  taken  as  a  whole,  are  made  to 
conserve  its  capital  and  liquidity  until 
the  funds  are  used  in  its  primary 
business  or  businesses.  This  essentially 
is  a  "purpose"  test.  It  would  be  satisfied 
circumstantially  on  the  basis  of  the 
overall  nature  of  an  issuer's 
investments,  Generally  an  issuer  would 
satisfy  paragraph  (c)  if  its  investment 

fiortfolio,  viewed  overall,  presents 
imited  investment  risk. 

Paragraph  (c)  of  the  Commission's 
proposal  would  be  substantially  less 
restrictive  than  the  investment 
limitation  in  the  IBA  Proposal,**  The 
IB  A  Proposal  would  require  that  an 
issuer's  board  of  directors  adopt  a 
written  investment  policy  that 
establishes  guideUnes  relating  to 
diversification,  credit  ratings,  and 
maturities  with  the  stated  purpose  of 
conserving  capital  and  maintaining 
Uquidity  until  funds  are  used  in  the 
operations  of  the  issuer.  Rule  3a-6 
would  not  require  a  resolution  by  the 
board  of  directors  containing  prescribed 
investment  guidelines,  which,  if 
required,  could  operate  to  disqualify 
otherwise  eligible  issuers  on  purely 
procedural  grounds. 

Under  rule  38-8,  determinations  of 
whether  a  portfolio's  holding  is 
consistent  with  the  requirement  of 
investing  to  conserve  capital  and 
liquidity  would  be  based  on  such 
investments  "taken  as  a  whole."  Thus, 


prescribes  the  equity  method  of  accounting  by 
Investors  for  Investments  in  investees  whao  the 
Investor  owns  more  than  20%,  but  not  more  than 
90%,  of  the  Invastee's  voting  biterests. 

"  This  method  of  accnunting,  geaaralty  referred 
to  as  the  pro  rota  consolidation  method.  curr«Dtly 
is  applied  in  certain  industries  in  liau  of  the  equity 
method. 

**  S«e  IBA  Proposal,  supra  note  17.  at  22. 


"ICOS.for 
reiationihips 
and  developir 
Restated  ^ppi 
Order  Pursuai 
Investment  Cc 
Investment  M 
File  No  812-; 

**  See  Tupra 

'"  Paragraph 
exclusion,  i  e, 
i«uer  s  contrc 
businesses  tha 
intended  to  di 
primarily  inve 
oriented  activn 
Manufacturing 
(determining  \ 
engaged  man 
controlled  con 
businesses"  fo 
securibes  of  ct 
businesses  wo 

"  For  exam; 
whether  ^  (c)  s 
distinction  bet 
investments  C 
270  2a-7(aH5) 

"See  IBA  Pi 
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the  Comrmssion  wouid  not  view  the 
acquisition  of  a  limited  amount  of 
equity  secur.ties  of  a  noncontrolled 
company,  pursuant  to  a  collaborative 
arrangement  or  "strategic  business 
relationship,"  as  necessarily  placing  the 
issuer  outside  of  paragraph  (c). 
depending  upon  the  facts  and 
circumstances  o^that  investment  "  In 
addition,  the  requirement  that  an 
eligible  issuer  inve,''t  to  conserve  capital 
and  liquidity  only  would  apph  to 
securities  an  issuer  held  as  investments. 
Paragraph  (d)(2)  provides  that  the 
securities  of  companies  an  issuer 
controls,  as  defined  in  section  2(a)(9),** 
and  through  which  it  conducts  its 
research  and  development  business, 
would  be  excepted,'^ 

The  Commission  requests  comment 
on  paragraph  (c).  The  Commission 
specifically  requests  comment  on 

whether  the  paragraph's  requirement, 
that,  with  certain  exceptions,  an  eligible 
issuer's  investments,  taken  as  a  whole, 
be  made  to  conserve  capital  and 
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iquidity,  provides  sufficient  guidance 

R  Conducting  Business  Through 
Controlled  Companies 

The  rule's  safe  harbor  would  be 
available  to  any  .ssuer  that  conducts 
business  "directly  or  througli  one  or 
more  companies  which  it  controls." 
This  is  broader  than  section  .SibKl), 
which  is  limited  to  issuers  that  are 
engaged  primarily  in  a  noninvestment 
business  "directly  or  through  *    *    * 
wholly  owmed  subsidiaries,"  or  the  IBA 
Proposal,  which  would  be  limited  io 
R4D  companies  that  conduct  their 
business  "directly  or  throughi  one  or 
more  maiohty-owmed  subsidiaries."  ^^ 


''  !COS,  for  example,  had  entered  tnio  strategic 
reiatioash,p.s  wiUi  several  cocipanies  on  research 
and  develo?imen'  proifx  ts  Spf  Amended  ar.d 
Restaied  \pp(ic8aon  bv  ICO.'^  Corporation  hi  an 
Order  Pursuani  to  Sections  filci  and  6(e)  of  the 
Investment  Companv  Act  of  1940  tp  the  Division  ?i 
Investment  Management   SK  6-7  (Oct  26,  1992!, 
'^ilp  No  B!2-7S«5 

**  See  s-upra  note  6 

'■  Paragraph  (d)(2 !  s  prov.so  for  qualifying  for  :U 
excliLsion,  i  e,,  that  the  »orunties  be  isjiied  by  the 
issuer  s  controlled  companies  that  conduct  t>'pe«  pf 
businesses  thai  are  similar  to  the  issuer's,  is 
intended  to  distinguish  between  an  issuer's 
primarily  mvestmentonented  and  nonlnvestmenl- 
onenled  activTOes  Compare  with  Amencan 
Manufacturing  Company,  41  S.E.C.  415  (19631 
(determining  wdetlier  an  issuer  was  primarily 
engaged  in  a  norunvestment  business    through 
controlled  companies  conducting  similar  types  of 
businesses"  for  purposes  of  S  3(bH2MB))  The 
securibes  of  confroiled  companies  in  other 
businesses  would  be  subiect  to  ^  (ci  of  rule  3»-8 

"For  example,  commenters  should  consider 
whether  1  (c)  should  include  a  brighter  line  of 
disbnctJOD  between  fwrmissible  and  impermissible 
investmenU  Cf .  e.g..  rule  2«-7(a)(5)  |17  CFR 
270  2a-7(aK5)l 

"SecIBA  Proposal,  supra  note  17,  at  21-22, 


The  Commission  requests  comment 
on  whether  the  controlled  company 
concept  IS  an  appropriate  limit  for  the 
rule  5  scope  of  availability.*' 
Commenters  are  asked  to  consider  how 
this  concept  interacts  with  other 
conditions  of  the  proposed  safe  harbor, 
particularly  paragraph  (c),  in  hght  of  the 
amount  of  business  RAID  companies 
engage  in  through  joint  ventures  and 
similar  arrangements,  and  how  capital 
investments  and  resulting  interests  in 
such  arrangements  are  being  structured. 

C.  Issuer  Holds  Itself  Out  as  Primarily 
Engaged  in  a  Noninvestment  Business 

Finally,  paragraph  (a)  of  the  proposed 
rule  would  require  that  an  issuer  have 
held  itself  out  and  currently  holds  itself 
out,  as  primarily  engaged  in  a  business 
or  businesses  other  than  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities.  This  would  ensure  that 
any  issuer  that  holds  itself  out  as  being 
an  investment  company  could  not  rely 
on  the  rule. 

III.  Cost/Benefit  of  Proposed  Action 

The  proposed  rule  would  reduce  costs 
for  both  R&D  companies  and  the 
Commission  The  proposed  rule  would 
allow  R&D  companies  to  invest  their 
ciish  reserves  in  securities  that  present 
limited  investment  risk,  thus  increasing 
their  number  of  opportunities  for  higher 
investment  returns,  while  allowing 
them  to  remain  excluded  from 
regulation  under  the  Act.  This  excluded 
status  would  be  obtained  by  meeting  the 
cTitena  of  the  proposed  rule,  which 
wouid  be  self-operating.  The 
Commission  also  would  benefit  in  that 
\he  staff  would  have  to  review  fewer 
applications  for  relief  in  this  area. 

rv  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  rule  3a-8,  The  Analysis 
explains  that  the  proposed  rule 
essentially  would  codify  a  new  test  that, 
if  .satisfied,  would  allow  R&D  companies 
to  expand  their  investment  programs 
Without  bec:oming  subject  to  the  Act. 
The  Analysis  also  explains  that  in  order 


'^'  In  ronfrast,  rule  38-1  uses  the  primarily 
controlled  ,3ompaDv  concept  to  distinguish 
securities  representing  irvestments  in  the 
busmesses  of  underlying  operating  oompaniw 
through  which  an  issuer  engages  in  a  primarily 
noninvestment  business  from  mere  invMtmanta  In 
securities  that  are  subject  tc  the  rule's  income  and 
assets  lest  Rule  3»-iii,)i4i  ,Sim'  e^..  Standard 
Shares,  Inc  ,  InveUment  Com  pan  v  Act  ReleaMNos 
102OO(Apr  11,  1978;   notice)  and  10234  (May  9. 
19781  iorderl  TTis  CA-jmrni-ssion  i«  concened. 
however,  that  usmg  this  concept  in  rule  3ft-8  could 
restrict  the  utihrv  of  the  iafp  hartx;r 


to  be  eligible  for  the  nonexclusive  safe 
harbor  the  proposal  would  create,  R&D 
companies,  directly  or  through 
companies  which  they  control,  would 
be  required  to  have  held  themselves  out 
and  to  currently  hold  themselves  out  as 
not  primarily  engaged  in  the  investment 
business,  spend  their  investment 
revenues  on  their  primary  business, 
have  substantial  research  and 
development  expenses  and  insignificant 
investment-related  expenses,  and,  other 
than  certain  exceptions,  make  their 
investments,  taken  as  a  whole,  to 
conserve  capital  and  liquidity  for  use  in 
their  operations. 

The  only  significant  alternative  to  the 
proposal  would  be  to  limit  R&D 
companies  to  reading  the  precedent  of 
Commission  orders  under  section 
3(b)(2)  into  section  3(b)(1),  an  existing 
self-operating  statutory  exclusion.  This 
section,  however,  may  not  be  available 
to  all  R&D  companies.  In  addition, 
industry  representatives  have  advised 
the  Commission  that  a  rule  would 
provide  greater  certainty  in  this  area. 
The  Commission  therefore  concluded 
that  the  proposal  would  be  less 
burdensome  than  such  alternative  and, 
thus,  would  minimize  any  impact  upon, 
or  cost  to,  small  businesses. 

To  obtain  a  copy  of  the  Initial 
Regulatory  Flexibility  Analysis,  write  to 
L,  Bryce  Stovell,  at  Mail  Stop  10-6. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549. 

V.  Statutory  Authority 

The  Commission  is  proposing  rule 
38-8  pursuant  to  sections  6(c)  and  38(a). 

List  ofSubiects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rule  Amendroenta 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Chapter  D,  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART270-,RULES  AND 
REGULATIONS   INVEST''WLNT 
COMPANY  ACT  CF  VjiO 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Aadiority:  15  U.S.C.  80»-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

•         •         •         •         • 

2.  Section  270.3a-8  is  added  to  read 
as  follows; 

|270.3«-8     C,»rt«ir>  ra^ftarcr.  acvu 
Oev»(opm«nt  com(>«ni»«. 

Notw.tiiSuiJiii.u^  inactions  3(a)(1)  or 
3(a)(3)  of  the  Act,  an  issuer  will  be 


38100 


Federal  Register 


Vol    58,  No,  134  /  Thursday,  July  15.  1993  /  Proposed  Rules 


deemed  not  to  be  an  investment 
company  if,  directly  or  through  one  or 
more  companies  which  it  controls. 

(a)  It  has  held  itself  out,  and  crurrently 
holds  Itself  out,  as  being  pnmanly 
engaged  in  a  business  or  buainasses 
other  Uhan  that  of  investing,  reinvesting. 
owTung,  holding,  or  trading  in 
seen  r:  ties, 

fbi  It  has.  on  the  basis  of  financial 
statements  prepared  in  accordance  wiih 
general ly  accepted  accounting 
pnnripiws  or  other  financial  QHta 
denved  therefrom 

(1)  .^  substantial  percentage  '-f  its  total 
expenses  for  the  m.ost  recent  four  fiscal 
quarters  that  are  research  and 
Hevelcpment  expenses  and  these 
»xpen.ses  equal  or  exceed  its  revenues 
from  investing,  reinvesting,  ovning 
holding,  or  trading  in  securitie-?.  and 

(2)  Expenses  for  investment  advisory 
="nd  management  activities,  investment 
-esea!^;h  and  selection,  and  supervisor,- 
dnd  custodial  fees  and  expenses  for  the 
most  recent  four  fiscal  quarters  that  do 
not  exceed  5  percent  of  its  total 
expenses  and 

(c)  Its  investments  in  securit.ds.  taken 
as  a  whole,  are  made  to  consen.e  its 
capital  and  liquidity  unt:!  funds  are 
used  m  its  pnman  business  or 
businesses 

(d)  For  purposes  of  this  section; 

(1)  "controi"  shall  have  the  same 
meaning  as  in  section  2(a)(91  o''  the  Act; 
and 

(2)  "investments  in  securities'  shall 
include  all  securities  owned  bv  the 
issuer  other  than  secunties  issued  by 
persons  controlled  bv  the  issuer  that 
conduct  types  of  businesses  that  are 
similar  to  the  issuer's 

Dateft:  )uly  9.  \993 
By  'he  Conmission 
M*n(«Lr««  H  \kf «fUiMi, 

Deputy  becmtary. 
FR  D<x   93-16811  Filed  7-14-93,  8  4 5  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard  ' 

33CFRPart  110 
[CO07-93-C381 

Special  Anchofage  ArM:  Garnsoo 
Bight.  Kay  Wast,  FL 

AQEHCY:  Coast  Guard,  DOT. 

ACTK)H:  Notice  of  proposed  rulnmaking, 

SmUKABY:  The  Coast  Guard  is 
considering  a  proposal  to  estab.ish  a 
special  anchorage  area  in  Gam  son 
Bight.  Key  West.  Florida  The  b^y 


bottom  within  the  proposed  special 
anchorage  area  is  environmentally 
sensitive  and  prone  to  damage  by  vessel 
anchors  This  regulation  is  expected  to 
reduce  anchor  damage  to  the  bey  bottom 
by  fostering  the  use  of  installed  mooring 
buoys. 

0AT18:  Comments  must  be  received  on 
or  before  August  30.  1993 
ADDRESSES:  Comments  should  be 
niaiied  to  the  Commander  loan). 
Seventh  C^iast  Guard  Chstnct.  909  SE  1st 
Avenue,  Bncnell  Plaza  Federal 
Buildin«  Miami,  PT  3 H, 31.  Attn: 
Lieutenant  E  Gray 

The  '  omments  and  other  materials 
referenced  in  this  notice  will  be 
avi,  loble  for  inspe<nion  and  copying  at 
room  406,  ^0*^  SE  1st  Avenue,  .Miami. 
FL.  Normal  office  hours  are  between 
7:30  a,m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
^Isc  ^  hand-delivered  to  this  address. 
F0«  FURTHER  INFORMATION  CONTACT: 
Lieutenant  E.  Gray,  Tel:  (305)  536-5621 
SUPPtEMENTARV  INF0RMATK3N: 

Rf>qije»«  for  Comments 

Interested  persons  fire  invited  to 
participate  in  this  rulemaking  by 
submitting  wntten  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
eind  addresses,  identifv  this  notice 
(CGD07-93-038)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  regulations  mev  be  changed  in 
light  of  comments  re*  ei  ved  .All 
comments  received  t)efore  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal  No  public 
hearing  is  planned;  however,  one  may 
be  held  if  written  requests  for  a  hearing 
are  received,  and  it  is  determined  that 
the  opportxinity  to  make  oral 
presentations  will  aid  the  rulemaking 
process 

Drafting  Infonmation 

The  drafters  of  this  regulation  are 
Lieutenant  E.  Gray,  proieci  officer  for 
the  Seventh  Dis^nii  Aids  to  Navigation 
and  Waterways  .Management  Section, 
and  Lieutenant  J.  Lo8e«o.  protect 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  the  Regulation 

This  proposed  regulation  establishes  a 
special  anchorage  area  m  Garrison 
Bight,  Kiev  West,  FT.  This  regulation  is 
issued  pursuant  to  33  V  S  C.  471  as  set 
out  in  the  authonty  citation  for  all  of 
part  110.  The  regulation  is  being 
established  to  allow  vessels  to  anchor  in 


the  area  without  displaying  anchor 
lights  that  would  otherwise  be  required. 

Economic  Aseessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26,  1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Since  the 
impact  of  this  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

The  US.  Coast  Guard.  Uie  lead  federal 
agency  for  purposes  of  the  National 
Environmental  Policy  Act  (NEPA). 
intends  to  prepare  a  "Categorical 
Exclusion"  in  accordance  with  its  own 
NEPA  implementing  procedures. 
"Categorical  Exclusion"  means  a 
category  of  actions  whicii  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  federal  agency 
m  implementing  NEPA  regulations.  A 
"Categorical  Exclusion  '  is  prepared 
when  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Proposed  Regulations 

In  consideration  of  tiie  foregoing,  the 
Coast  Guard  proposes  to  amend  part  110 
of  title  33,  Code  of  Federal  Regulations. 

as  follows: 

PART  110— {AMENDED] 

1  The  au'iiority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1  05-l(g). 
Section  1 10.1a  and  each  section  listed  In 
1 10  1a  are  also  issued  under  33  U.S  C  1223 
and  1231 

2  Section  110.73c  is  added  to  read  as 

follows: 


33  CFG  Par 
Ancnorsge 

JacK«'»nviJv 

AGcNCv    COI 

KCrtOH:  Not 
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The  area  bouridt'd  ;;y  «  ■;!!«  beginning 
at  latitude  24'"'4''!'  "" '.     .ngitude 
8r47';^5.7    vs     tBiiv  b  east  to  latitude 
24=34'41.7'    ,       •  >i;itude81'46'58.1"W 
thence  souii  wasterly  to  latitude 
:4'J4'25.5'N.  longitude  8r47'C9.5"W 
!hf  ■'>>  <:r  ifr  vw<ttprly  to  latitude 
2-i    S     4  '  .!o:gitud8  31''47'15.5'*W 

thence  southw<»ster}y  to  latitude 
24-34'03. 9"  N.  longitude  8r47'19.7"  W, 
thence  to  the  origin. 

Note:  The  adauQistration  of  permaoeat 
moorings  within  the  special  aochorage  arva 
is  exercised  by  the  Diiector,  Port  and  Transit 
Authority,  City  of  Key  West  p'orjuact  to  local 
ordinances.  The  City  of  Key  West  wiil  install 
suitable navigatirrfi:  ,v%-      •t;,-^   he  limits 
of  the  special  ancn)rngc'  itsa 

Dated:  )uat)  13. 1993. 
W.  P.  Lemiiy, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  93-16701  Filed  7-14-93;  8:45  am] 
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'i5  c'-'^  Pan  1  )•" 
leaner -9;j--035] 

Ancnorage  a'ojni.',  St   jonr>  i'^  i,ar, 
jacks 'inviin}  «-t 

AGENCY;  Coast  Cuard,  DOT. 

kC^>OH:  Notice  of  proposed  rulemaking. 

SU»rt«AflY:  The  Coast  Guard  is 
considering  e  proposal  to  change  the 
anchorage  ground  of  St.  Johns  River, 
Jacksonville,  FL  in  order  to  disestablish 
anchorage  grounds  with  poor  bottom 
holding  capabiUties  and  to  disestablish 
the  portions  of  anchorage  grounds 
which  cuTTBDtly  extend  into  the  federal 
channel.  This  diange  will  clearly  define 
the  anchorage  grounds  currently  in  use 
in  the  St.  Johns  Rivar  and  will  delete 
outdated  information  contained  in  the 
regulation. 

DATES;  Comments  must  be  received  on 
or  before  August  30,  1993. 
AOOflESSeS-  Comments  should  be 
mailed  to  ihe  Commanding  Officer,  U.S. 
Coast  Guwd  Marine  Safety  Office,  2831 
TaJleyrand  *vf>    la- w^onville.  FL. 
32206  .\[tr.   Liiei.tH'iau;  Commarid»»r 
Wii':,i[n  Dp..  p'^Jt'ii. 
The  {■.t:^n:^'-i\'<  i^rd  :,:};t^r  ■:;«!,"■  als 


avai'H'V't^  "01' 
283 1  Tai|pv--.ad 


p»v-, ,or  an.,1  copxiv.^  as 
„     i-.rksonviiie   FT, 
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.Norm.'ii  ct*ict'  -'.^urs  a-e  Lx^'wejer. 
a.m.  and  4  p.rn, ,,  Mondav  '.-roigh 
Friday,  excep*  -^><>li!Javs  (.ommenls  mav 
also  be  hand -1*'.;.vp'-»c!  t  -    tn'  address 
FOfi  FOBTViEp  WtfO^mA-^Xif  COH'kCl: 
Lieutenant  0?mmander  v'^- ;  Jsam 
Daiighdrl!!,  Tel.  (9iKj  232-2648. 


R»qoe«J  for  {->niiiKjr;» 

I'ltrt^tfsim'  ;,»-":,-i)n'-'  'r-e  invited  to 

•».,, til". ...' ::iii  V.  "■■':' *r':   v,f<w«:    r;at,a  or 

argun:*^^?     ursins  yibraitting 
ccmiri!»:it-  ^> -.uid  include  their  name* 
and  ad  i-;-ss» ';  identify  this  notice 
{CGD7  J  <-  <  V!  3  !  J  the  specific  section  of 
the  prep  :s.i!  I.e.  which  their  comments 
apply,  ard  give  reasons  for  each 
comment 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  fir.al  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned;  howe^/er,  one  may 
be  held  if  written  requests  for  a  hearing 
are  received,  and  it  is  determined  tha» 
the  opportunity  to  make  cral 
presentations  will  aid  the  rulemaking 
process. 

Drafting  Information 

The  draflers  of  this  regulation  are 
Lieutenant  E.  Gray,  project  officer  for 
the  Seventh  District  Aids  to  Navigation 
and  Waterways  Management  Section, 
and  Lieutenant  J.  Losego.  project 
attorney.  Sever  ih  Coast  Guard  District 
Legal  Office. 

Disciusion  of  the  Regulation 

This  proposed  regulation  clearly 
defines  the  anchorage  grounds  currently 
in  use  in  the  St.  Johns  River  and 
eliminates  the  outdated  intormaticn 
now  contained  in  33  CFR  110  183,  the 
Coast  Pilot  Volume  Four  (chapters  2  and 
9)  and  NO AA  Chart  11491. 

Tnese  proposed  regulations 
incorporate  current  Captain  of  the  Fort 
policies  regarding  the  anrhoring  of 
vessels  wiibin  the  Port  of  Jacksonville. 
These  changes  delete  anchorages  'D", 
"E"  and  "F'"  as  they  have  not  been 
utilized  for  more  than  three  years 
because  of  poor  bottom  holding 
capabilities  and  their  location  within 
the  main  shipping  channel,  which  poses 
an  inherently  hazardous  condition.  All 
references  to  current  anqhorages  "A" 
and  "B"  have  been  deleted,  lliese 
anchorages  have  long  since  been 
ncorporated  into  one  large  anchorage 
iirea  f known  locally  as  the  "upper 
anchorage' )  anchorage  "C".  Currently 
designa*";!  anchorage  "C"  (upper 
p.r.t  horageS  vnil  become  a  newly 
d»Sigr.H?ed  anchorage  ground  "A" 
.\;pha]  vie:  w\\]  limit  its  use  to  vessels 
r,i  2  50  fwt  €'  less  (LOA).  A  new 
aa'.horage  ground  "B"  (Bravo),  (locally 
known  as  the    ;i>Hpr  anchorage"),  will 
be  pstfibiished  u'    .  n  would  provide 
anchorage  tor  vessels  of  a  draft  of  24  feet 


or  less.  Vessels  which  do  not  meet  the 
restricting  crftertt  of  either  of  the  new!)- 
establisbed  ■acfaongeft("A  '  or  "B")- 
would  require  specific  permission  from 
the  Captain  of  the  Port  prior  to 
anchoring  within  the  Port  of 
Jacksonville.  These  proposed 
ancho"^t  "     A"  and  "B")  will  provide 
coniniw     :   snipping  with  temporary 
anchorages  for  berth  shifting  uid  evly/ 
late  lay  berths  for  vessels  requiring 
particular  tide  stages  to  enter  or  leave 
the  Port  of  Jacksonville.  This  regulation 
is  issued  pursuant  to  33  U.S.C.  471  as 
set  out  in  the  authority  citation  for  all 
of  part  110. 

EcoiMnaic  Kue^nmt-p'.  «:n^  '^.^T*irt4  nfum 

These  proposed  :t,>...^....;.^  „.i, 
considered  to  be  non-mafor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unoecsssary.  These 
proposed  anchorage  grounds  have  been 
in  fact  utilized  for  this  purpose  for  the 
past  three  years  by  the  local  pilots, 
vessel  operators  aind  other  maritime 
parties  for  commercial  vessels.  This 
change  will  assure  that  procedures,  as 
practiced,  will  be  m  accordance  with 
the  regulation.  Since  the  impact  of  this 
is  expected  to  be  minimal,  the  Coast 
Cuard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

FederalisiB 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environraental  Impact 

The  U.S.  Coast  Guard,  the  lead  federal 
agency  for  purposes  of  the  .National 
Environmental  Policy  Act  {N"EPA), 
intends  to  prepare  a  "Categorical 
Exclusion  '  in  accordance  with  its  own 
NEPA  implementing  procedures. 
"Categorical  Excho&ion"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  eSect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  federal  agency 
in  implementing  NEPA  regulations.  A 
"Categcffical  Exclusion"  is  prepared 
when  neither  an  eovironmenlal 
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assessment  nor  an  environmental 
impact  statement  is  required 

List  of  Sub|ect«  in  33  cm  Pan  110 

.\nchorage  grounds. 

Proposed  Regulation* 

In  considt?ration  of  the  ior^oiui,.  »ne 
Coast  Guard  pi-oposed  to  amend  part 
no  of  title  33  Code  of  Federal 

Rt-gulations,  as  fclLws 


UMI 


PART  11  (M  AMENDED) 

V  The  authority  citation  for  pat  110 
continues  to  read  as  follows: 

Authority:  33  L'.S  C.  471,  2030,  2035,  and 
2G7V  49  CFR  1  46  and  33  CFR  \  Ob-Va)- 
Section  no  la  and  each  sectloQ  listefl  in 
110  la  are  also  issued  under  33  U.S.C  1223 

and  1231 

2.  Section  110  183  is  revised  to  read 
as  follows;  | 

1 1 10.183    St  Johna  River,  FL. 

(a)  The  anchorage  grounds 

(1)  Anchorage  A  (Upper  Anchorage! 
Shoreward  of  a  line  located  as  follows 
Beginning  at  a  point  on  the  south  shorn 
westerly  of  the  entrance  to  Miller  C>et)k. 
at  latitude  30°18'43  8"  N.  longitude 
8r38'15"  VV  thence  north  300  yards  to 
latitude  30'18'52  8"  N,  longitude 
8r38'15"W  thence  southeast  to 
latitude  30'18'47  6"  N,  longitude 
8r37'47  6"  W:  thence  northeast  to 
latitude  30=18'55"  N,  longitude 
8r37'29"  VV,  thence  northeast  to 
latitude  30=19'06"  N,  longitude 
81°37'27"  VV,  thence  east  to  latitude 
30°19'6",  longitude  81'37'02"  W,  thence 
south  to  Empire  Point  at  latitude 
30'19'01  2",  longitude  8r37'02'  VV. 

(2)  Anchorage  B  (Lower  Anchorage) 
Beginning  at  a  point  on  the  eastern 
shore  of  the  nver  at  Floral  Bluff 
latitude  30'21'0O"N,  longitude 
8r36'41"  VV.  ihence  to  latitude 
3O°2O'0O"  N,  longitude  8r37'03"  W. 
thence  to  latitude  30'2rOO"  N, 
longitude  8r37'06"VV,  thence  to 
latitude  30°21'50"  N,  longitude 
8r36'56"  W,  thence  to  a  point  on  shore 
latitude  30"2r54"  N,  longitude 

81  =  36'48"  VV 

(b)  The  regulations  '1)  Except  m 
cases  of  emergency  or  for  temporary 
anchorage  as  authonzed  in  the 
following  subsections,  vessels  must 
have  authorization  from  the  Captain  of 
the  Fort  to  anciior  in  tiie  St.  [ohns  River, 
as  depicted  on  NO AA  chart  11491, 
between  the  entrance  buoy  (STli  and  the 
Main  Street  Bndge  (latitude  30°19'20" 
N.  longitude  8r39'32"  VV) 

(2)  Anchoring  within  General 
Anchorage  A  is  restricted  to  vessels  less 
than  250  feet  in  length 


(3)  Anchoring  within  General 
Anchorage  B  is  restricted  to  vessels  with 
a  draft  of  24  feet  w  less  of  any  length. 

(4)  General  Anchorages  A  and  B  are 
ternporar\'  anchorag^^s.  Vessels  meeting 
the  appiicaole  restrictions  of  subsection 
(b)(2)  or  (b)(3)  of  this  seciion  may 
anchor  for  up  to  24  hours  wnthout  a 
permit  from  the  C^aptain  of  the  Fort. 
Vessels  not  meeting  the  applicable 
restr.cnons  of  subsection  'rbU2)  or  (b)(3) 
mxiflt  obtain  authonzation  from  the 
Captain  of  the  Port  ht»fore  anchoring  in 
General  Anchorages  A  or  B. 

Dated:  June  22, 1993, 
WilbamP  U*hy. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 

[FW  r>.H„  93-16707  Filed  7-14-S3.  8  4S  ami 
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33  CFR  Part  117 

!CGO0»-93-00e] 

Drawbrtdge  Operation  Regulations; 
Mainste«  River,  Ml 

agency:  C^ast  Guard,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY;  At  the  request  of  the  Michigan 
Department  of  Transoortation  and  the 
city  of  Mamstee,  Michigan,  the  Coast 
Guard  is  considering  a  change  to  the 
operating  regulations  governing  the  US- 
31  highway  bndge,  miie  1.14,  the  Maple 
Street  highway  bridge,  mile  1.1,  and  the 
Chessie  System  Railroad  bridge,  mile 
1  5  across  the  Mainstee  River  in 
Mamstee.  Michigan,  by  extending  the 
periods  of  time  when  bndgetenders  are 
not  required  to  t>e  in  constant 
attendance  at  the  bridges.  This  action 
shoxild  relieve  the  bridge  owners  of  the 
burden  of  having  bndgetenders 
constantly  in  attendance  at  the  bridges 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  ,*ug\ist  30,  1993. 
AOOfiESSES:  Comments  may  be  mailed  to 
Commander  !obr),  Ninth  Coast  Guard 
District,  1240  East  Ninth  Street, 
Cleveland  Ohio  44199-2060.  or  may  be 
delivered  to  room  2083D  at  the  same 
address  between  the  hours  of  6:30  a.m. 
and  3pm,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
numt>er  is  1216]  522-3993.  The 
Commander  Ninth  Coast  Guard  District 
maintains  the  public  docket  for  this 
rulemaking  Cximments  will  become  part 
of  this  docket  and  will  be  available  for 
inspef:tion  or  r:opying  at  the  above 
address 
F0«  FVIRTHER  INf  ORMATtON  CONTACT: 


Mr  Robert  W.  Bloom  fr .  Chief.  Bridge 
Brancii,  telephone  (216)  522-3993. 
SUPPLOHENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
palemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD09-92-006)  and  specific  section  of 
tills  proposal  to  which  each  comment 
applies,  and  give  reason  for  each 
comment.  Persons  wanting 
acknowledgement  of  re<.eipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comiments  received  during  the  comment 
penod.  It  may  change  tnis  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
heanng.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Robert  W 
Bloom,  Jr.  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  woulH  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  tim.e  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Fred  H. 
Mieser,  Project  Manager,  and 
Commander  M.  Eric  Reeves,  Project 
Counsel,  Nineth  Coast  Guard  District. 

Background  and  Purpose 

Presently,  the  Maple  Street.  US-31 
highway,  and  Chessie  System  Railroad 
bridges  are  not  required  to  have 
bridgetenders  in  constant  attendance  at 
the  bridges  from  January  1  through 
March  31,  and  the  draws  need  not  open 
unless  notice  is  given  to  the  bridge 
owners  at  least  24  hours  in  advance  of 
a  vessel's  time  of  intended  passage 
through  the  draws. 

The  owners  of  both  highway  bridges 
requested  that  the  present  period  of  time 
when  bridgetenders  are  not  required  to 
be  in  constant  attendance  at  the  bridges 
be  extended,  allowing  for  the  removal  of 
bridgetenders,  from  November  1 
through  April  30.  In  addition,  the 
owners  requested  the  removal  of 
bridgetenders  between  the  hours  of  10 
p.m.  and  6  a.m.,  seven  days  a  week, 
from  May  1  through  October  31.  Both 
proposals  would  reduce  the  burden  to 
the  bridge  owners  of  the  requirement  to 
have  bridgetenders  in  constant 
attendance  at  the  bridges  during  periods 
of  time  when  there  are  few,  if  any. 
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rt;q':flsls  fur  bridge  cpt-nings.  The  few 
vessuls  that  would  require  the  bridges  to 
open  during  the  unattended  periods 
from  May  through  October  31,  bet  ween 
the  hours  of  10  p  m.  and  6  am    would 
\>*:  acxomniadaied  by  givir.g  a  two  {2} 
hcurs  advance  noiic«.  and.  for  She 
unattended  pericxi  from  Noveni>-*r  1 
through  Apnl  30.  by  givsr;^^  a  23  hours 
advance  notice. 

Discussion  of  Pnjposed  Amendment 

Since  1983.  under  thu  n..'hority  of  33 
CTR  117.4.5,  the  Coa.st  C'  -i-i  Y:r> 
annuaily  authorriad  rhe   iwr...'r£    ■'  ;,tit! 
Mjple  Sii-e&t  a.nd  VS-31  Hi^hwav 
bruises  to  remove  bndge;(;.;iit'r5  frr 
additional  periods  of  time  (iir;;: ,:  \he 
winter  nicnths.  Allou  i:w  "nv  :r.^,ij\n..   r 
l-ridgeter.dijrfi  tc  :tvgin 


er  1 


tead  of  laj.L 


nd  on  April 


30  instead  oi  Mti.ii  31,  iias  not  caused 
any  problerrs  or  generated  any 
cor;  i!;;ur,',s  I'r'im  bc.r.'sTS.  Data  furnished 
by  the  owpiers  of  '.t^^  .'.ighway  bridges 
indicate  that  for  tbo  -idod  of  tinm  frtun 
May  1  throu^;h  G^^.njr  31,  betw->-.T  ;ht^ 
hours  of  10  p  •;,   :;.d  6  a.m..  then   ■■.,.. 
an  average  cf  2)  r'<quesls  to  have  the 
br.'ivip  npii:  ■.  J  for  Lhe  passage  of  a 
V'.--.eI.  ivj  '+^  ],3>;s  wera  for  commercial 
vessel'  R  id  5  h  r  recreational  vessels.  In 
order  tu;  -tiue^'  'be  least  amount  of 
i!.";'9 :!  on  the  few  vessels  that  do  transit 
tr.  J  V.  ver  between  the  hours  of  10  p.m. 
.  ui  6  fl  m..  during  the  navigation 
s    .sor..  the  24  hours  advance  notice 
r^>  :i.!ruri,enl  was  changed  to  a  two  (2) 
b   '.jrs  advance  notice.  Requiring  vessel 
pers'-jrs  to  givf  an  advance  notice  to 
;  jv.>  lhe  bnd^  !,  open  for  the  additional 
:'e'^; ads  of  ti'r.e  should  not  adversely 
citirct  v'essei  movement. 

Regulalnrj'  Evaluation 

This  propo.si.l  IS  no;  major  under 
Executive  Order  12291  and  not 

significant  u.^de^  the  Department  of 

T.-ansportatioji  Regulatory  Policies  and 

i'n;^'-eduri.s  144  i'R  I'iQaC ? ^  l^ < ,  \t 'j  2n. 
1 9  7;*;.  The  Coast  Guard  fcxpet:vs  Siie 
f.  onjndc  impact  of  tins  proposal  to  be 
>c  minimal  ttiat  a  Regulatory  Evaluation 
;.*;  iii;iwce.';;iary.  Tbie  additional  periods 
of  time  vi'hen  the  bridg»is  v.  ould  be 
linatteiid^d  ert*  times  wtien  there  a.'-e 
few  requests  to  have  lhe  bridgos  c;pt'..^<d 
for  the  passage  of  vesst ! 

Small  Entities 

iJ-ider  the  Regulatory  Flexibility  Act 
:  5  US  C,  601  el  spq.),  the  O^asi  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substaiiial 
number  of  small  entities.  "Sai,-.!i 
entities"  include  indepenJvritly  nwawd 
>!,d  operated  small  busiiius,ts  ti-.at  ;..ru 

,'  dr,,Tiinant  in  their  field  a::d  Sfi.,;; 


otherwise  qu^hfy  as  "sniali  business 
L,onre.i!s"  under  set:ti(.n  3  of  the  Small 


■i  =;  ! 


River  bv  j- 
b.p.nR  the  pe.-;0.5? 
crfl  i,inatte.'ifled.  a.^rt  the  i 


:  S  C.  632).  Since 


\  .^u*^  the  Manistee 

in  idvn:i;.;e  notice 

line  ;r;e  bridges 

::act  is 


if 


«■• 


'(-.♦c*ed  to  be  su 


iSi,  Li.e  C 


^i-'rtM 


(iu  vd    br  :;es  under  5  U.S.C  605(b) 
*:  i;  ;!:;■!  p.-jposal.  if  adopted,  will  not 
b,i^ !'  a  significant  economic  Impact  on 
a  f'jistantial  number  of  small  entities. 

Co'i'K.tirm  of  Information 

This  pr^pcsdl  cGiiiauis  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

,    The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2  n  2  2  =!  of  Commandant  Instrjction 
M'.b4'5  IB.  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADCRESSES  " 

List  of  Subjects  m  ?3  rVR  Part  117 

Bridjjbs. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 

CFR  rs-^  117  IS  follows- 

TAFST  117— OP.aVVBRIDGE 


OPERA-' 


Nq£GULAT10N3 


1  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499. 49  CFR  1.46:  33 
CFR  1.05-l(g). 

2.  Section  117.637  is  revised  to  read 
as  follows: 

lai  Tile  draws  of  the  Maple  Street 
b.'idge,  mile  1.1,  and  US-31  highway 
bridge,  mile  1.4,  both  at  Manistee,  shall 
opatite  as  follows: 

(1)  From  May  1  f  hmi.^h  October  31 
froT  6  a  m,  ?n  IP  ;-  r.i    Jr-e  bridges  shall 
oiJtT.  on  sifjiit,'.    ito;t;  K   ;;■  m.  to  6  a.m.. 
the  bridges  need  :;.!  oj;ei   unless  notice 
is  t;;vo.".  at  it'Cis!  1  WO  houTS  in  advance 


■'*K" 


lif  a  've*.!**-'!  s  !::;;»•■  of  hvhii  i.-c: 
tiirouyjh  ttie  drtaw* 

(2)  i  raiT!  .\<.\  ki:;.^,^  1  through  April 
30,  the  bridfjes  n«t<d  not  open  unless 
notice  is  give:   f   -st  24  hours  in 
advance  of  a  <•  esM.  g  time  of  intended 
passage  throi - ,      he  ilra ws. 

(b)  The  Ch  t-  s    '-  :  y  stem  railroad 
bridge,  mile  1.5.  at  Manistee,  shall  open 
on  signal  from  May  1  to  October  31. 
From  November  1  to  April  30,  the 
bridge  need  not  open  unless  notice  is 
given  at  least  24  hours  in  advance  oft 
vessel's  time  of  intended  passage 
through  the  draw. 

Dated;  luce  22. 1M3. 
G^  P-ni/!,,tria, 

Rear  Admiral.  U.S.  Coast  Guard,  Commands, 
Ninth  Coast  Guard  Dabrict 

[PR  Doc  93-16699  Filed  7-14-03;  8:45  tm| 
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RIN2900-*    !>4 

ProceQ,ifa.  J^-e  Fro.>'-»6.  d-'".u  A^-pt-iiale 
RighU 

AGENCY:  Department  of  Veterans  Affairs. 
ACT10M:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
procedural  due  process  and  appellate 
rights.  This  proposed  amendment  is 
necessary  to  clearly  reflect  VA  policy 
concerning  the  scheduling  of  claimant 
hearings.  The  intended  eflfect  of  this 
amendment  is  to  stipulate  that  a 
claimant  hearing  will  not  normally  be 
scheduled  solely  for  the  purpose  of 
receiving  argument  by  a  claimant's 
representative,  and  that  the  claimant  is 
expected  to  be  present  at  the  hearing. 
DATES:  Conunents  must  be  received  on 
or  before  August  16, 1993.  Comments 
will  be  available  for  public  inspection 
until  August  24. 1993.  The  amendment 
is  proposed  to  be  effective  the  date  of 
publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendmant  to  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermoat  Avenue,  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a  m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  August  26, 1993. 
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FOfl  FURTHER  INFORKUTTOW  CONTACT:  John 
Bisset.  Ir.,  Consultant.  Regulations  Staff. 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202] 
233-3005 

8UPPt£MENTARY  INFORMATION:  It  has  t)een 
the  long-standing  policy  of  VA  to  offer 
claimants  personal  heanngs  as  an 
integral  part  of  the  claims  adjudication 
process.  Hearings  are  held  so  lliat 
claimants  may  introduce  into  the 
record,  in  person,  any  available 
evidence  which  the  claimant  may 
consider  material  and  any  arguments 
and  contentions  which  he  or  she  may 
consider  pertinent.  They  are  held  only 
at  the  request  of  the  claimant,  however 
since  VA  does  not  require  that  evidence 
be  submitted  in  person,  Any  evidence 
which  the  claimant  presents,  whether 
documentary,  testimonial,  or  any  other 
form,  becomes  part  of  the  permanent  VA 
record. 

In  keeping  with  the  purpose  of 
claimant  heanngs.  VA  expects  that  the 
claimant  and  witnesses,  if  any.  wiii  be 
present  at  the  hearing.  A  hearing  will 
not  normally  be  scheduled  solely  for  the 
purpose  of  receiving  argument  by  a 
claimant's  representative,  since  the 
adjudication  process  affords  adequate 
alternative  opportunities  for  the 
representative  to  present  argume.".t  in 
support  of  a  claim.  Although  c-urrent 
regulations  at  38  CFR  3  103(c)(2)  ao 
indicate  that  the  purpose  of  a  hearing  \s 
for  a  claimant  to  present  evidence  "in 
person,"  they  do  not  clearly  state  that  a 
claimant  hearing  will  not  nonrially  b« 
scheduled  solely  for  the  purpose  of 
receiving  argument  by  a  claimant's 
representative.  In  order  to  preclude  any 
misunderstanding,  we  propo.se  to 
amend  §  3.103(c)(2)  accordingly. 

We  propose  to  make  this  amendment 
of  §3. 103(c)(2)  effective  the  date  of 
publication  of  the  final  mle.  The 
Secretary  finds  good  cause  for  doing  so 
since  this  amendment  clanfies  an 
existing  regulation  and  does  not 
represent  a  change  in  current  VA  policy. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  ent.ties  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  US.C.  601-612 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Chily  VA 
beneficiaries  could  be  directly  affet:ted. 
Therefore,  pursuant  to  5  U.S.C  605(h). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibihty 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 


has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons; 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
In  costs  or  prices 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
.Assistance  program  numbers  are  64.100, 
64  101,  64,104,  64  105,  64.106,  64.109 
and  64  110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  preclice  and 
procedure.  Claims,  Handicapped. 
Health  care.  Pensions,  Veterans. 

Approved:  March  11, 1993. 

lesse  Brown. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CP'R  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  105  Stat.  386;  38  U.S.C.  50Ua). 
unless  otherwise  noted. 

13.103     [Amended] 

2.  In  §  3.103(c)(2).  remove  the  first 
two  sentences  and  add,  in  their  place, 
the  words  "The  purpose  of  a  hearing  is 
to  permit  the  claimant  to  introduce  into 
the  ref;ord,  in  person,  any  available 
evidence  which  he  or  she  considers 
material  and  any  arguments  or 
contentions  with  respect  to  the  facts  and 
applicable  law  which  he  or  she  may 
consider  pertinent.  All  testimony  will 
be  under  oath  or  affirmation.  The 
claimant  is  entitled  to  produce 
witnesses,  but  the  claimant  and 
witnes.ses  axe  expected  to  be  present. 
The  Veterans  Benefits  Administration 
will  not  normally  schedule  a  hearing  for 
the  .sole  purpose  of  receiving  argument 
from  a  representative." 

IFR  Doc.  93-16729  Filed  7-14-93;  8:45  ami 


38  CFR  Part  3 
RIN  2900-AG28 

Procedural  Due  Process  and  Appellate 
Rights 

AGENCY:  Department  of  Veterans  .Affairs 
action:  Proposed  Rule 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
regulations  concerning  proredura!  due 
process  and  eppellate  rights  The  change 
will  add  three  exceptions  to  ihe  general 
requirement  that  a  pretormmation/ 
reduction  notice  must  be  sent  to  a 
claimant  prior  to  accomplishing  an 
action  adversely  affecting  benefit 
payments.  The  intended  effects  of  the 
proposal  are  to  allow  e'lrlier 
adjudicative  response  in  certain 
situations  and  to  reduce  the  amount  of 
potential  overpayments. 
DATES:  Comments  m.'jst  be  received  on 
or  before  August  16,  1993.  Comments 
will  be  available  for  public  inspection 
until  August  24, 1993.  This  amendment 
is  proposed  to  be  effective  30  days  after 
date  of  publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  the  Serrvtary  of  Veterans 
Affairs  (271A),  D€par';T>'nt  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW.. 
Washington,  DC  20420  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170,  at  the  above  address, 
between  the  hours  of  8  am,  and  4;30 
p.m.,  Monday  through  Friday  (except 
hoUdays),  until  August  24,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thornberry,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420,  telephone 
(202) 233-3005. 

SUPPLEMENTARY  INFORMATION:  Section 
3.103(b)(1)  of  title  38,  Code  of  Federal 
Regulations,  sets  forth  claimants'  rights 
to  notices  of  VA  decisions  and  governs 
the  contents  of  those  notices.  Section 
3.103(b)(2)  provides  that  if  a  VA 
decision  involves  an  adverse  action 
(discontinuance  or  reduction  of  benefit 
payments),  VA  generally  is  required  to 
issue  a  pretermination/reduction  notice 
providing  a  beneficiary  60  days  within 
which  he  or  she  may  offer  evidence  to 
show  why  the  adverse  action  should  not 
be  taken.  The  proposed  adverse  action 
must  be  deferred  until  expiration  of  the 
60-day  notice  period. 

Section  3.103(b)(3)  provides  for  three 
specific  exceptions  to  the 
pretermination/reduction  notice 
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des  for  three 


requirement  nameiy  where  the  action  is 
ba^ed  on;  {<)  Certain  information 
provided  bv  beneficiaries  about  income, 
net  worth,  dependency,  or  marital 
status;  (2)  failure  to  return  an  eligibility 
venfication  report  (EVR);  or  (3)  evidence 
reasonably  indicating  the  death  of  a 
beneficiary.  The  rationale  behind  these 
exceptions  is  to  prevent  issuance  of 
benefit  payments  where  it  is  reasonable 
to  conclude  tnat  the  beneficiary  either 
would  not  receive  them  or  would  not  be 
entitled  to  them,  and  that  an  attempt  to 
give  the  beneficiary  advance  notice 
would  be  unsuccessful  or  of  little  or  no 
value  in  protecting  the  beneficiary's 
rights  hxcept  in  certain  instances  of 
beneficiary-  death,  contemporaneous 
notices  of  these  adverse  actions  are 
rsquired  In  this  current  rulemaking  we 
are  proposing  to  amend  §  3.103(b)(3)  to 
add  three  exceptions  to  the  general 
requirement  of  §  3.103(b)(2):  (1)  Notice 
from  a  beneficiary  to  VA  renouncing 
lx!nefits,  (2)  notice  from  a  beneficiary  to 
VA  that  he  or  she  has  reentered  active 
militar)'  service,  and  (3)  garnishment 
orders  under  the  Child  Support 
Enforcement  Act 

Renouncement  is  a  vvTitten  and  signed 
statement  from  a  beneficiary  giving  up 
the  right  to  receive  VA  benefit  payments 
(,38  U  S.C  530fi:  38  CFR  3.106). 
Termination  for  renouncement  is 
effective  the  last  day  of  the  month  in 
which  the  renouncement  is  received  (38 
CFR3  500(q1}  Inasmuch  as 
renouncement  is  a  right  granted  by  law, 
we  find  no  good  reason  to  delay  action 
on  a  claimants  exe-xise  of  that  right. 

Issuing  a  pretermmaticn  notice  would 
serve  only  to  ensure  disbursement  of 
payments  which  the  claimant  no  longer 
wants  and  is  no  longer  entitled  to 
receive  and  would  thereby  create  an 
overpayment.  We  believe  that  in  this 
instance  a  contempr  raneous  notice  is 
appropriate  and  in  the  best  interest  of 
both  the  claimant  and  \  A. 

Active  service  pay  mav  not  be 
received  concurrently  wuh  VA 
compensation  or  pension  (38  U.S.C. 
5304(c);  38  CFF.  :i 700(a)).  Termination 
for  receipt  of  active  service  pay  is 
effective  the  dav  preceding  the  date  of 
entry  onto  active  duty  (38  CFR  3, 501  (&],;, 
Veterans  reentering  active  service  are 
often  aware  of  the  prohibition  against 
concurrent  receipt  and  a"cording!y 
notify  VA  of  thei'-  chanpii  in  status'.  In 
instances  where  veterans  notif",*  VA 
specificailv  of  the  neture  uf  their  service 
and  the  date  of  reentn'  we  believe  that 
it  is  proper  to  terminate  benents  as  soor. 
as  possible  and  provide 
contemporaneous  notice  of  our  action. 
However,  unless  it  is  cleer  that 
notification  to  VA  from  a  veteran  is 
made  with  knowledge  or  notice  of  the 


statu'on,-  proh/:)!''or  a  pretermination 
notice  St;  11  would  be  required  before  VA 
could  take  final  action,  A  notice  of 
reentry  into  active  service  received  from 
the  Service  Department  rather  than  from 
the  beneficiary  would  be  considered  a 
third-party  notification  requiring  a 
pretermination  notice  under 
§  3, 103(b)(2).  Since  removal  of  the 
requirement  to  send  a  pretermination 
notice  in  this  situation  will  allow  earlier 
adjudicative  action  and  reduce  or 
eliminate  overpayments  in  many  cases, 
without  violating  a  beneficiary's  due 
process  rights,  we  believe  that  it  is  in 
the  best  interests  of  both  the  beneficiary 
and  VA  to  do  so. 

Under  section  659(a)  of  title  42, 
United  States  Code,  moneys, 
entitlement  to  which  is  based  upon 
remuneration  for  employment,  and 
which  are  due  from  or  payable  by  the 
United  States,  including  its  agencies, 
subdivisions,  or  instrumentalities,  to 
any  individual,  are  subject  to  legal 
process  brought  for  the  enforcement  of 
legal  obligations  to  provide  child 
support  or  to  pay  alimony.  Under  42 
U.S.C,  662(f)(2),  the  phrase  "based  upon 
remuneration  for  employment"  includes 
^  compensation  paid  by  VA  to  a  former 
'  member  of  the  Armed  Forces  who  has 
waived  a  portion  of  his  military  retired 
pav  to  receive  compensation.  Thus,  the 
amount  of  VA  cpmpensation  received  in 
lieu  of  militar>  retired  pay  is  subject  to 
garnishment  for  child  support  or 
alimony,  VA  would  not  need  to  provide 
pretermination/reduction  notice  before 
effecting  garnishment  ordered  under  the 
authority  of  42  U,S,C,  659(a)  because  an 
opportunity  for  a  hearing  and 
presentation  of  evidence  would  already 
have  been  given  by  the  court  issuing  the 
order  Such  an  opportunity  represents 
adequate  protection  of  the" veteran's  due 
process  rights.  For  VA  to  offer  a  further 
opportunity  for  a  hearing  and 
presentation  of  evidence  on  whether  the 
garnishment  is  proper  would  be 
redundant  and  beyond  VA's  authority. 

Tne  .Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U,S.C,  601-612. 
The  .reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Chily  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C,  605(b), 
these  amendments  are  exempt  from  the 
initial  and  Inal  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 


amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  nave  significant 
adverse  effects  on  competition, 
emplo}Tnent,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number 

List  of  Subjects  in  38  (  t  k  (  «-!  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care,  Pensions,  Veterans. 

Approved:  May  28, 1993, 
Jesae  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  proposed  to 
be  amended  to  read  as  follows; 

FART  .V A D J LJ  D I C  A  ''  > 0 N 

Subpa"  A—Pengion   Zz--^o*>'^»-nV)on, 

Deoff^'Oef^c^  anc  inoen-.ni'v 
Compensatton 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority;  38  U,S.C,  501(a).  unless 
otherwise  noted. 

§3.103    [Ar-»rae/ji 

2.  Sectioi.  j  xuj(b)(3)(i)  is  amended 
by  adding  the  words  "to  VA  '  after  the 
word  "provided," 

3.  In  §  3,103  delete  the  word  "or"  at 
the  end  of  paragraph  (b)(3)(if);  remove 
the  ","  at  the  end  of  paragraph  (b)(3)(iii) 
and  add  in  its  place  a  ", ';  and  add 
paragraphs  (b)(3)(iv).  (b)(3)(v).  (b)(3)(vi). 
and  an  authority  citation  to  read  as 
follows: 


§  J  "  '"'2     P- 


jc-  oroceaaand 


(b)*** 

(3)  •  •  • 

(iv)  An  adverse  action  is  based  upon 
a  written  and  signed  statement  provided 
by  the  beneficiary  to  VA  renouncing  VA 
benefits  (see  §  3,106  of  this  part  on 
renouncement), 

(v)  An  adverse  action  is  based  upon 
a  written  statement  provided  to  VA  by 
a  veteran  indicating  that  he  or  she  has 
returned  to  active  service,  the  nature  of 
that  service,  and  the  date  of  reentry  into 
service,  with  the  knowledge  or  notice 
that  receipt  of  active  service  pay 
precludes  concurrent  receipt  of  VA 
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compensation  or  pension  (see  §  3.654  of 
this  part  rev^arding  active  service  pay!. 
or 

(vi)  An  adverse  action  is  based  upon 
a  garnishment  order  issued  under  42 
use.  659(a) 

(Authority  38  U  S.C  501(a)) 

!FR  Doc,  93-16731  Filed  '-14-93,  8  45  am! 
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38  CFR  Part  3 
RIN  290O-AG33 

Procedural  Ou«  Process  and  Appellate 
Rights 

AGEf4CY:  Deparlmen!  of  Veterar.s  Affairs. 
ACTION:  Proposed  r..!et 

SUMIylARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  as 

adjudication  regulations  concerning 
procedural  due  process  and  appellate 
rights.  This  proposed  amendn.ent  is 
necessary  to  r!anf>'  the  number  of 
decision-makers  VA  will  provide  to 
conduct  claimant  heanngs.  The 
intended  effect  of  tnis  amendment  is  to 
clarify  that  the  requisite  number  of 
decision-makers  for  the  condu'l  of 
claimant  hearings  is  one. 
DATES:  Comments  must  'oe  received  or. 
or  before  August  16,  1493.  Com.ments 
will  be  available  for  public  inspection 
until  August  24.  1993  This  am.tindment 
IS  proposed  to  be  effnctive  the  date  of 
publication  of  the  final  rule, 
ADDRESSES;  I;;;srr.>if-i  persons  are 
invited  to  submit  wntten  commenf.s. 
suggestions,  or  objections  regarding  th;s 
amendment  to  Secretary  of  Veterans 
.'Vffa.rs  i27l,\i.  Department  of  Veterans 
.•\ffairs,  810  Vermont  .Avenue.  NW 
Washington.  DC  20420  All  wntten 
comments  rw:eived  will  be  available  for 
public  inspection  oniv  m  the  Veterans 
Services  Ln.t  room  170,  at  the  above 
address  between  the  hours  of  8:00  a.m. 
and  4:30  p  m..  Monday  through  Friday 
(except  holidays),  until  August  24,  1993. 
FOR  FUPT^tR  ISCORMATION  COKTACT:  John 
Bisset,  Jr..  Consultant,  Regulations  Staff, 
Com.pensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPtEMENTARY  INFORMATION:  38  CFR 
3, 103(c)(1)  currently  states  that  VA  will 
furnish  personnel  who  have  onginal 
determinative  authority  for  the  conduct 
of  claimant  hearings  at  Veterans 
Benefits  Administration  (VBA)  regional 
offices  without  specifying  any  requisite 
number.  Because  the  regulation  does  not 
specify  the  number,  we  believe  the  term 
"personnel"  might  reasonably  be 
construed  as  encompassing  one,  two,  or 


several  persons.  Even  though  it  is  well 
established  that  unless  the  context 
indicates  otherwise  terms  which  are 
plural  in  form  may  Include  the  singular 
as  well,  some  might  argue  that  the  term 
'pers^mnel"  signifies  that  VA  must 
himish  more  than  one  person  to 
conduc-t  hearings. 

We  are  proposing  to  eliminate  any 
pos.sible  confusion  the  current  wording 
mav  create  by  amending  38  CFR 
a.lOBiciil)  to  state  that  VA  will  provide 
one  or  more  VA  employees  who  have 
original  determinative  authority  to 
conduct  claimant  hearings.  Congress, 
through  enactment  of  what  is  now  38 
U.S.C.  7102(bl.  has  indicated  its  consent 
to  single  members  holding  hearings 
before  the  Board  of  Veterans  Appeals, 
There  is  nothing  in  the  statutes  to 
suggest  that  Oingress  intended  a 
different  prof;edure  with  respect  to  VBA 
hearings.  We  are  also  proposing  to  make 
a  conforming  amendment  to  the 
lan^aogB  of  38  CFR  3  103(c)(2).  which 
refers  to  tne  responsibility  of  VA 
personnel  conducting  hearings. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  nuniter  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Aci  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 

12291.  Federal  Regulation,  the  Secretary 
has  determined  Uiat  this  regulatory 
amendment  is  non-major  for  the 
following  reasons; 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more, 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment. 
investment,  pro<Juc1ivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Dcjmestic  Assistance 
program  numbers  are  64  104,  64.105,  64  109 
and  64  no. 

List  of  Subjects  in  38  CFR  Part  3 

.Administrative  practice  and 

prcx;edure.  Claims.  Handicapped, 
Health  care.  Pensions.  Veterans. 


Approved  May  28.  1993. 
|eaM  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 

&reamble,  38  CFR  part  3  is  proposed  to 
B  amended  as  set  forth  below: 

PART  ^-ADJUDICATION 

Subpart  A— Pension,  Compertsatlort, 
and  DependefKy  and  IrKtomnlty 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A.  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unleM 
otherwise  noted. 

{3.103    [Amended] 

2  In  §  3.103(c)(1),  in  the  third 
sentence,  remove  the  word  "personnel" 
and  insert,  in  its  place,  the  words  "one 
or  more  employees";  in  the  fourth 
sentence,  remove  the  words  "VA 
personnel"  and  insert,  in  their  place,  the 
words  "one  or  more  VA  employees", 

3.  In  §3.103(c)(2},  in  the  third 
sentence,  remove  the  word  "personnel" 
and  insert,  in  its  place,  the  words 
"employee  or  employees". 

[FR  Doc.  93-16730  Filed  7-14-93;  8  45  am) 
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38  CFR  Part  21 
RIN  2900-AG03 

Veterans  Education;  Standardization  of 
Programs 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulations. 

SUMMARY:  VA  (Department  of  Veterans 
Affairs)  has  been  reviewing  regulations 
for  the  purpose  of  standardizing 
procedures  whenever  possible.  In  the 
course  of  the  review  it  was  noted  that 
the  rules  governing  time  limits  provided 
veterans  training  under  the  Montgomery 
GI  Bill— Active  Duty  is  not  exactly  the 
same  as  that  provided  eligible  persons 
training  under  the  Dependents' 
Educational  Assistance  Program  with 
regard  to  perfecting  a  claim. 
Furthermore,  rules  governing 
notification  which  had  been  provided  to 
those  receiving  benefits  under  the  now- 
expired  Vietnam  Era  GI  Bill  with  regard 
to  a  loss  of  a  dependent  had  not  been 
extended  to  the  Montgomery  GI  Bill — 
Active  Ehity  beneficiaries  in  similar 
circumstances.  These  proposed 
regulations  remedy  this  situation  by 
standardizing  these  rules. 
DATES:  Comments  must  be  received  on 
or  before  August  16, 1993.  Comments 
will  be  available  for  public  inspection 
until  August  24, 1993. 
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ADDRESSES  Send  written  comments  to 
Secretary  of  Veterajis  Affairs  (271A). 
Department  of  \  eterans  Aftairs,  810 
Vermont  Avenue.  NvV  ,  V\ashington,  DC 
20420,  Ail  w-rif'en  comments  received 
w;,i  be  avaiiaDie  for  public  inspection 
only  in  the  \  eterans  Services  Unit,  rbom 
1  "O  of  the  aDove  address  between  the 
hoijis  of  8  a  m,  to  4:30  p.m.,  Monday 
throuiih  Friday  (except  holidays)  until 
Ajc'jst  z4  1993 

FOR  RJRTMEP  tNPORMA-^>0»-  CONTACT;  June 
C.  Schaefter,  Assistant  Director  for 
Policy  and  ProRram  Administration, 
Education  Service,  Veterans  Benefits 
Administration-  f202l  233-2092, 
SUPPLEMENTAPY  iNFORMAlTON:  Under 
current  rt^guio'ions  an  individual 
seeking  to  complete  a  claim  under  the 
Montgomery  Gl  Bnl — Active  Duty  can 
have  an  extension  of  the  time  limit  for 
submitting;  requested  evidence  if  he  or 
she  can  show  good  cause  why  the 
deadline  could  not  be  met.  This  is  not 
included  in  the  regulations  governing 
the  Dependents'  Educational  Assistance 
Program  but  VA  can  see  no  good  reason 
why  it  should  not  be  included. 
Accordingly,  this  proposal  would 
extend  this  provision  to  that  program. 

On  the  other  hand,  the  regulations 
go\  ernmg  the  Dependents'  Educational 
Assistance  Program  provide  that  the 
time  period  for  submitting  the  evidence^ 
will  not  begin  until  VA  notifies  an 
eligible  person  of  the  need  for 
submitting  it.  This  is  based  upon  the 
provisions  of  §  3,110,  title  38.  CFR.  This 
provision  has  never  appeared  in  the 
regulations  governing  the  Montgomery 
Gl  Bill— Active  Duty,  but  VA  can  see  no 
good  reason  whv  it  should  not. 
Accordingly,  tnis  proposal  would 
extend  ttiis  provsion  to  the 
Montgomery  Gl  Bill— Active  Duty. 

A  veteran  receiving  benefits  under  the 
Vietnam  Era  Gl  Bill  was  given 
procedural  protections  when  VA 
received  notice  that  he  or  she  had  lost 
a  dependent.  This  is  similar  to  the 
protection  afforded  a  recipient  of 
disability  compensation  or  disability 
pension  when  he  or  she  loses  a 
dependent.  Although  some  veterans 
receiving  educational  assistance  under 
the  Montgomery  Gl  BiU  -  Active  Duty 
receive  additional  benefits  for  their 
dependents,  and  so  suffer  a  reduction  in 
benefits  when  a  dependent  is  lost,  VA 
had  not  extended  the  procedural 
protections  m  the  Vietnam  Era  Gl  Bill  to 
these  veterans,  nor  has  the  department 
given  them  the  protection  afforded 
under  the  disability  compensation  ur 
disability  pension  programs.  A  careful 
review  has  led  V.A  to  believe  that  these 
veterans  should  be  extended  thiS 
protection  .Accordingly,  this  proposal 


M    lid  provide  this  procedural 
[I'-nienion  to  these  veterans. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  mat  term  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the 
amended  regulations,  therefore,  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
by  this  proposal  are  64.117  and  64.124. 

List  of  Subjects  in  A8  (".}  R  P<irt  :■  ] 

Civil  rights.  Claims,  Education,  Grant 
programs-education,  Loan  programs- 
education,  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  March  31, 1993. 
Jesae  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subparts  C 
and  K  are  proposed  to  be  amended  as 
set  forth  below. 

PART  21 -VOCATIONAL 
REHABILITATION  AND  EDUCAfiOf^ 

Subpart  C — Survivors'  and 
Dependent*'  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

1,  The  authority  citation  for  part  21, 
subpart  C  continues  to  read  as  follows: 

Authority:  72  Stat  1114, 1193.  as  amended 
(38  U.S.C.  501(a),  3500-3566) 


2.  Section  21.3032  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 

follows. 

f  ?■*  3032     "'■■'n#  i"nn» 

(b)  Failure  to  furnish  claim  or  notice 
of  time  limit.  •  •  • 

(3)  When  a  claim  is  incomplete,  time 
hmits  within  which  a  claimant  or 
beneficiary  is  required  to  complete  the 
claim  through  submission  of  evidence, 
documents  or  other  information  may  h»e 
extended  for  good  cause  shown.  The 
time  limits  within  which  a  claimant  or 
beneficiary  must  act  to  challenge  an 
adverse  VA  decision  may  be  extended 
for  good  cause  shown.  Except  as 
provided  in  §  19.130  of  this  chapter 
when  extension  is  requested  after 
expiration  of  a  time  limit,  the  action 
required  of  the  claimant  or  beneficiary 
must  be  taken  concurrently  with  or 
prior  to  the  filing  of  a  request  for 
extension  of  the  time  limit,  and  good 
cause  shown  as  to  why  the  required 
action  could  not  have  been  taken  during 
the  original  time  period  and  could  not 
have  been  taken  sooner  than  it  was. 
Denials  of  time  limit  extensions  are 
separately  appealable  issues. 


S J b pa '^  H, • —  Am  V 0 1 d n i ef-  f  '>' c« 
Educational  AssiS'bhcp  P'i„„>gr»rr  iNe»». 
G.  Bill) 

J  The  authority  citation  for  part  21, 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30.  Pub.  L 
98-525,  38  U.S.C.  501(a) . 

4.  Section  21.7032  is  amended  by 
adding  paragraph  (d)(3)  to  read  as 
follows. 

§21.7032    TlfT>«nmH, 


(d)  Failure  to  furnish  form  or  notice  of 
time  limit.  •  •  * 

(3)  VA's  failure  to  furnish  an  eligible 
person  notice  of  the  time  limit  within 
which  evidence  must  be  submitted  to 
complete  a  claim,  or  notice  of  the  time 
limit  within  which  to  challenge  an 
adverse  VA  decision,  shall  extend  the 
time  limit  for  such  action  in  accordance 
with  the  provisions  of  §3.110  of  this 
chapter. 

5.  Section  21.7320  and  its  authority 
citations  are  added  to  read  as  follows 

I  J'  '"Jl'C     r-'oc«dt,KB>  D'ot»t'!i<>^    -ti',jci  or> 
following  io»a  0'  a«"(>eocx»nt 

(a)  .\„:,„t  „;  rcj^^t.^r.  .'^'quired  when 
a  veteran  loses  entitlement  to  additional 
educational  assistance  for  a  dependent. 
(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  VA  will  not  reduce 
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an  award  of  educational  assistane 
following  the  vsteran's  loss  of  a 
dependent  unless: 

[\]  VA  has  notified  the  veteran  of  the 
adverse  action,  and 

UO  VA  has  provided  the  veterin  with 
a  period  of  60  days  in  which  to  submit 
evidence  for  the  purpose  of  showing 
that  the  educational  assistance  should 
not  be  reduced. 

1.21  When  the  reduction  is  based  solely 
on  written,  factual,  unambiguous 
information  as  to  dependency  or  marital 
status  prt5v:ded  by  the  veteran  or  his  or 
her  fiduciary  with  knowledge  or  notice 
that  the  information  would  be  u^ed  to 
determine  the  monthly  rate  of 
educational  assistance  allowance; 

(i)  \'.\  will  not  send  either  an  advance 
or  a  prereduction  notice  as  stated  in 
paragraph  faj{l)  of  this  section,  but 

111)  VA  will  send  notice  of  the  adverse 
action  contemporaneous  with  the 
reduction  in  educational  assistance. 
(Authority-  38  U  S.C  5112,  51131 
!FR  Doc.  93-16600  Filed  7-14-93:  8  45  am) 
HUMO  cooc  tae-«i-« 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[R»9<Ofl  II  Doclwt  No.  NY-7-1-5910   FRL- 
4679-1) 

Approval  and  Promulgation  of 
Malntarwnca  Plan  and  Daalgnatlon  of 
Araaa  for  Air  Oualtty  Planning 
Purpoaaa  for  Carton  Monoxide,  State 
of  Naw  Yori( 

AGENCY:  Environmental  Protection 

Agency. 

ACTON:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  '^T.\)  is  announcing  ils  intent 
to  redesignate  Onondaga  County  in  New 
YDrk  State  to  aUainment  of  the  air 
quality  standards  for  carbon  monoxide 
(CO)  and  to  approve  a  maintenance  plan 
that  will  insure  that  the  area  remains  in 
attainment 

On  November  13,  1Q92,  New  York 
State  submitted  a  maintenance  plan  and 
a  request  to  redesignate  the  Onondaga 
County  CO  nonattainment  area  from 
nonattainmer.t  to  attainment  !r.  thi.s 
acrtion  EPA  is  proposing  to  approve  New 
York's  submittals  because  they  meet  the 
requirements  set  forth  m  sections  175A 
and  107(.d)(3jiE)  of  the  Clean  .\ir  Act. 
for  maintenance  plans  and 
redesignations,  respectively.  Upon  final 
approval  of  the  maintenance  plan,  it 
will  become  a  federally  enforceable  part 
of  the  CO  State  Implementation  Plan  for 
Onondaga  County. 


DATf  8:  Ccmm.ents  must  be  received  on 
orbe'nrp  August  16,  1993. 
AOOHESSES:  .Ml  comments  should  be 
addressed  to  William  J.  Mu'szynski, 
P.E..  Acting  Regional  Administrator, 
Environmental  Protection  Agency. 
Region  TT  OfPre,  26  Federal  Plaza.  Now 
York.  New  Y  irlt  10278 

Copies  of  the  state  s\>bmittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agency.  Kpgion  II 

Office,  Air  Programs  Branch,  26  ppd^ral 

Plaza,  Room  1034 A.  New  York.  New  York 

10278 
New  York  State  Department  of 

Environmental  Conservation,  Division  of 

Air  Resourcss,  50  Wolf  Road,  Albany.  New 

York  12233 

FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker.  Chinf  *  ir  Programs 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  room  1034A, 
New  York.  New  York  10278.  (212)  264- 
2517. 

SUPPLEMENTARY  (NFORMATKDN: 

i  Background  ' 

Sections  110(a)(1)  and  172  of  the 
Clean  Air  Act.  as  amended  in  1977 
(1977  Act),  required  each  area  that  was 
designated  nonattainmer.t  based  on  a 
failure  to  meet  the  carbon  monoxide 
(CO)  national  ambient  air  quality 
standards  (NAAQS)  to  develop  a  State 
Implementation  Plan  (SIP).  These  SIPs 
must  have  sufficient  control  measures  to 
attain  the  standard  expeditiously  and  to 
maintain  the  standard.  The  plans  were 
to  provide  for  attainment  by  December 
31.  1982. 

On  March  3. 1978  and  January  25, 
1979  parts  of  the  City  of  SvTacuse,  in 
Onondaga  County.  New  York  were 
designated  under  section  107  of  the 
1977  Act  as  nonattainment  with  respect 
to  the  CO  NAAQS.  (43  FR  8962  and  44 
FR  5119.)  In  accordance  with  section 
110  of  the  1977  Act,  New  York  State 
submitted  a  CO  SD?  for  the 
nonattainment  area  in  1979.  EPA  fully 
approved  this  SIP  as  meeting  the 
requirements  of  section  110  and  Part  D 
of  the  1977  Act.  (See  40  CFR  52,1673, 
50  FR  25073.)  In  its  SIP,  New  York  State 
projected  that  Onondaga  County  would 
attain  the  CO  standard  by  December  31 . 
1982.  Subsequently,  on  March  3,  1984, 
EPA  reduced  the  size  of  the 
nonattainment  area  to  the  CO  hot-spot  at 
the  intersection  of  Almond  and  East 
Adams  Streets  in  the  City  of  Syracuse. 
(49  FR  8439)  The  hot-spot  monitor 
recorded  violations  of  me  standard  from 
1983  to  1986,  and  in  1989. 

On  November  15. 1990,  the  Clean  Air 
Act  (the  Act)  was  amended.  (F^ab,  L. 


101-541,  104  Stat.  2399,  codified  at  42 
U.S  C.  7401-7671q  )  Because  the  City  of 
Syracuse  nonattainment  area  violated 
the  CO  standard  in  1989.  the  Act 
continued  the  nonattainment 
designation  of  the  area  and  expanded  its 
boundaries  to  include  all  of  Onondaga 
County  (section  107fd)(l)fC)li)). 
Furthermore,  it  was  classified  by 
operation  of  law  as  a  low  moderate  CO 
nonattainment  ar^a,  whirJi  is  defined  as 
an  area  expenencmg  CO  concentrations 
above  the  eight-hour  standard,  but  less 
than  12.7  parts  per  million  fppm).  (See 
5*>  FR  56694  (November  6,  19P1},  to  be 
codified  at  40  CFR  81. 333  ) 

More  recently,  air  quality  data 
collected  by  the  State's  air  monitoring 
network  indicates  that  Onondaga 
County  has  attained  the  CO  NAAQS. 
The  air  quality  monitor  in  dov^town 
Syracuse  has  not  violated  the  CO 
.standard  from  1990  to  the  present. 
Therefore,  m  an  effort  to  ccmpiy  with 
the  amended  Act  and  to  ensure  that  the 
standard  will  continue  to  be  attained, 
New  York  subm.itted  a  CO  maintenance 
SIP  for  Onondaga  County  on  November 
13,  1992  and  requested  redesignation  of 
the  area  to  attainment  for  the  CO 
NA.^QS.  On  January  12,  1993,  New 
York  State  submitted  the  report  from  its 
public  comment  penod  and  its  response 
to  comments.  Ail  four  comments 
supported  the  redesignation.  The 
comment  period  was  open  from 
November  25  to  December  31,  1992  and 
New  York  State  held  a  public  heanng  on 
December  21,  1992.' 


'  For  purposes  of  lelermining  whal  rwju.remenls 
are  applicable  for  r«designfltion  purposes,  EPA 
believes  it  is  necessary  tc  identify  whan  New  Yrrk 
5ubmitte<i  a  ::omplele  retJesignaiion  request.  EPA 
noted  in  a  previous  policy  memorandum  tliat 
parallel  processing  requests  for  submittals  under 
the  amended  Act.  incl'iamc  redesianation 
submittals,  would  not  be  -jelermined  complete  See 
"State  implementation  Plart  SIP)  .Actions 
Submitied  m  Rasponsp  to  Clean  Air  Act  !Acl) 
Deadi-.nes  ■  Memorandum  from  John  Caicagni  to  .\ir 
Pnigram*  Division  Directors.  Regions  l-X,  dated 
Octol>eT  23,  1*92  (Memorandum)  The  rationale  for 
this  conclusion  was  that  the  oarallel  processing 
Bx:eplion  to  the  completeness  cntena  (40  CFR  part 
51,  appendix  V,  section  2.31  was  not  intendwl  to 
ex'erid  starulory  due  dates  for  mandatory 
submiMais.  See  Memorandum  at  J-4.  However. 
since  requests  for  redesignation  are  not  mandatory 
submittals  under  the  Act,  EPA  believes  that  il  must 
change  its  policy  with  respect  to  redesignation 
submittals  to  conform  to  ihe  existing  completeness 
criieria  Therefore,  EP.A  believes,  the  parallel 
processing  exception  to  Uie  compieteneM  critHTta 
mrfv  be  applied  to  redesignation  request  submittals, 
at  least  unti!  such  time  as  the  Agency  decides  to 
revise  that  exception.  Therefore.  New  York  State 
had  submitted  a  complete  reaesignation  request  on 
November  13,  1992.  In  tne  Novemoer  13  submittal, 
the  Stdte  submitted  the  maintenance  plan,  tnereby 
including  the  final  element  to  make  the  October  30. 
1992  request  for  parallel  processing  complete  under 
the  parallel  processing  exception  to  the 
ccmpleleness  aiteria.  On  lan'ja.-y  12, 1993,  New 
York  Slate  submitted  ev.uence  ihat  it  held  a  public 
heanng  on  the  maintenance  plan  portion  of  the 
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II.  Evaluation  Criteria 

Section  107(d)(1)(E)  of  the  Act  lists 
specific  reauirements  that  an  ar^a  must 
meet  in  order  to  be  redesignated  from 
nonattamment  to  attainment  T'hev  arv 

1  The  area  must  have  attained  the 

applicable  NAAQS: 

2  The  area  must  have  a  fully  approved  SIP 
under  section  MOiki  nf  the  Act  and  the  arpa 
mLSt  have  met  all  relevant  requ-rements 
urcer  section  110  and  Part  Daf  the  Art 

3.  The  a;r  quahtA'  improvemen'  must  h* 
perrr.anent  and  enforresDJe  and 

4  The  area  must  have  a  fully  approved 
maintenance  plan  pursuant  to  section  175 A 
of  toe  Act. 

Section  175A  also  defines  the 

elemrnts  of  an  app'ovablB  maintennncp 
plan  The  elements  are  a  base  year 
inventory,  a  maintenance  demonstration 
for  ten  years  after  EPA  approves  the 
redesignation  request,  and  con'inijenry 
measures.  The  Act  requires  the  state  to 
submit  a  revised  maintenance  plan  eight 
years  after  redesignation  The  revised 
plan  must  show  continued  maintenance 
of  the  standard  for  an  additiond  ten 
vears.  In  the  following  sections.  EPA 
analyzes  New  York's  submittal  with 
respect  to  these  four  redesignation 
requirements. 

III.  Review  of  State  Redesignation 
Submittal 

EPA  proposes  to  find  that  New  York's 
redesignation  request  for  Onondaga 
County  for  CO  meets  the  requirements 
of  section  107(d)(3;.{E)  The  following  is 
a  brief  description  of  how  the  State  has 
addressed  each  of  these  requirements  A 
Technical  Support  Document,  on  file  at 
tiie  EPA  Region  U  ofRce,  contains  a 
more  detailed  analysis  of  the  s.ibmittal 

1.  Attainment  of  the  CO  NAAQS 

New  York,  in  its  request  for 
redesignation,  used  air  quality  data  that 
show  that  the  CO  standard  was  not 
violated  in  1990  or  1991  These  data 
were  collected  by  New  York  Slate  in 
accordance  with' 40  CFR  50,8.  following 
EP\'\  guidance  on  qualifv  assurance  and 
quality  control  and  are  in  the  KFA 
Aerometric  Information  and  Retrieval 
Svstera  (AIRS).  These  were  the  data 
presented  by  New  V  ork  State  at  its 
public  heanng  on  the  redesignation 
Since  Onondaga  County  has  quality- 
assured  monitoring  data  showing 
attainment  of  the  standard  ove'  the 
latest  consecutive  two-year  penod,  the 
area  has  met  the  first  statutorv  'mterion 
for  attainment  of  the  CO  NAAQS  In 
addition,  after  the  State  requested 


redesignation.  the  State  suhm.ittfd  data 
from  1992  to  AIRS  These  data  are  ;r; 
AIRS  and  also  show  no  air  quality 

violations. 

2.  Fully  Approved  SIP  Thai  Meeli, 
Applicable  Requirements  of  Section  110 

and  Part  D 

2  A  New  York's  1979  CO  SIP 

in  1985.  EPA  fully  approved  New 
York's  1979  CO  SIP'for  Onondaga 
c;ounty  as  meeting  the  requirements  of 
s»»<:lion  110(a)(2j  and  Part  D  of  the  1977 
Act.  The  SIP  was  implemented  by  New 
York  State  and  Onondaga  County. 
Emission  reductions  from  the  SIP 
measures  the  Federal  Motor  Vehicle 
Control  Program  and  traffic  flow 
improvements  at  the  downtown 
Syracuse  hot-spot,  are  responsible  for 
the  attainment  of  the  CO  NAAQS. 

EPA  approved  the  Onondaga  County 
CO  SIP  as  meeting  all  1977  Act 
requirements.  The  1990  .Amendments  to 
the  Acrt  modified  swiion  110(a){2}and, 
under  Part  D.  revised  section  172  and 
added  new  requirements  for  certain 
Classes  of  nonattainment  areas. 

EPA  requires  that  everv  state 
requesting  redesignation  have  a  SIP  that 
contains  all  measures  that  were  due 
under  the  1990  Art  before  the  date  on 
which  the  State  submitted  its 
redesignation  request  As  noted  earlier, 
Orjondaga  County  was  classified  as  a 
moderate  CO  nonattainment  area  with  a 
dfSign  value  under  12  7  ppm.  The  first 
CO  SIP  requirements  for  these  areas 
(e.g.,  oxvgenated  f^jels)  were  due  for 
submittal  on  Novem.ber  15, 1992.  New 
York  subm.itted  its  redesignation  request 
on  November  1.3.  1992.  Therefore,  New 
York  does  not  have  to  include  the  1990 
Act  control  programs  into  its  CO  SIP  for 
Onondaga  County  for  the  purposes  of 
redesignation.^  New  York  required  the 
use  of  oxygenated  fjels  during  the  CO 
season  of  1992-3  pending  EPA  approval 
of  the  .redesigna'ion  request. 

For  the  purrK)ses  of  redesignation,  to 
meet  the  requirement  that  the  SIP 
contains  ail  applicable  requirements 
under  the  Act,  EP.A  has  reviewed  the 
SIP  and  it  contains  all  the  measures  that 
were  due  under  the  .^ct  prior  to  the  time 
New  York  submitted  this  redesignation 
request  and  miamtenance  plan. 

2B.  Section  110  Requirements 

Although  section  110  was  amended 

by  the  1990  amendments  to  the  Act,  the 
SIP  for  Onondaga  Cx)unty  still  meets  the 
requirements  of  amended  section 


request  and  8t  that  tims  parallel  proces'iriji  was  no 
longer  applicable;  thereiore.  EPA  delerm::i«d  the 
siibmittai  to  be  ccmpiste  unoar  Uie  genarai 
rompietaness  jiteris  )f  40  CTR  par?  51,  appendix 
'>'.  sections  'l.\  and  2.2. 


'  \ilhough  the»»>  ratjuiretnenf'  yrpr^  no<  due  for 
purposes  of  EP.^  s  action  on  the  Stale  .< 
reuesijjnation  reau««L  (h«e  reqiiiremenls  are 
appiicabie  unul  sulIi  ;;aie  at  li-'  ^  takes  final  action 
on  'ihe  Onondaga  County  redesignation  request 


110(a)(2)  .A  number  of  the  r»quirwm«nt.s 
did  not  change  in  substance  and. 
therefore,  EPA  t>eheve«  that  the  f'K 
amendment  SIP  mpt  the<;*>  'Txr.MrHmwiits 
As  to  those  re(^...,"Hr:'iHr;is  ':.a\  w. ■;■>•' 
amended,  see  57  Tv.  .  ■-. ,».  h;,,;  ^:< >,,-.< 
(June  23,  1992).  mtuiy  art  a^^ .   .r  .ve  of 
other  requirements  of  the  Act.  hi  A  ut.h 
anal)'zed  the  SIP  and  determinn  ;    ib"  u 
is  consistent  with  the  requiren**:    ►    f 
amended  section  110(a)(2).  This 
analysis  is  contained  in  the  Technical 
Support  Document 

2C  Part  D  Requirements 

Because  New  York  submitted  the 
redesignation  request  for  Onoodaga 
County  prior  to  the  time  any  Part  O 
requirements  became  applicable,  i.e., 
prior  to  November  15, 1992.  the*» 
requirements  are  not  due  for  pi  -y  -  thus  of 
redesignation.  EPA  does  note  Uiat  Uie 
State  of  New  York  has  an  EPA- 
promulgated  prevention  of  significant 
deterioration  program  f-r  s-.urrfx; 
located  in  attainnif^i  '  h'*-t,.s      *.*»  ;.   ;  •  k 
52.1689.)  This  pr(>w.-ii;;   y^  ,   '-;  ;   v  to 
Onondaga  County  iinmeOiatei)  up<ni 
redesignation  to  attainment 

Conformity  is  a  proo-ss   n  v«  ■  ;  • 
projects  that  affect  trsnspor.alior;  are 
approved  on  the  basis  of  consistency 
with  SIP  provisions.  Section  176  of  the 
Act  requires  states  to  develop 
transportationyair  quality  conformity 
procedures  which  an*  consistent  Mrith 
federal  conformit\  n-tfiuations  and  to 
submit  these  pnx  Mi  .r  *  «s  «  '^I? 
revision.  EPA  has  ri.i'  ji-  m-:  .i.kHiw:  f;nfai 
conformity  regulations.  However,  New 
York  has  committod  'o  develop 
conformity  procec  i.fHs    insistent  with 
the  final  federal  regulations.  In  the 
redesignation  request.  New  York 
commits  to  submit,  if  nec»N  v-  n   an 
appropriate  SIP  revision  according  to 
the  schedule  set  forth  in  the  federal 
regulations.  In  addition,  the  Syracuse 
Metropolitan  Transportation  Council 
(SMTQ  has  resolved  to  follow  EPA 
conformity  guidelines  when  EPA 
releases  them.  The  request  also  contains 
examples  where  SMTC  has 
implemented  procedures  to  insure  that 
projects  underway,  including  the  1992- 
97  Transportation  Improvement 
Program,  conform  with  the  existing  SIP. 

3  Improvement  in  Air  Quality  is  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  1977  Act,  EPA  approved 
the  New  York  CO  SIP  for  Onondaga 
County.  At  that  time  and  now,  EPA  is 
satisfied  that  the  rules  in  the  SIP  are 
enforceable.  Therefore,  the  emission 
reductions  achieved  as  a  result  of  those 
rules  are  enforceable.  The  SIP  measures 
were: 
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Federal  Motor  Vehicle  Control  Program 
(FMVCP),  Traffic;  flov  improvements  at  the 
downtown  Sv-racuse  hot-spot,  and  Air 
monitonng  at  me  wor^t  CO  hot-spot. 

In  its  redesignation  rt>quest,  New  York 
shows  that  the  STP  measures  were 
implemented  The  EPA-approved 
M0BILE4  1  model  shows  that  the 
FM\'CP  and  traffic  improvements  have 
decreased  CO  emissions  in  the 
downtown  area  by  5  7  percent  from  1984 
to  1991  The  iar^e  decrease  in  emissions 
shows  that  the  SIP  is  the  reason  that  the 
CO  SEP  has  caused  attainment  of  the  CO 
N.\AQS  The  P^'CP,  m  particular. 
continues  to  produce  decreases  in  CO 
emissions  as  new,  r  'etiner  cars  are 
bought  to  replace  older  cars.  This 
continumsz  program  accounts  for  much 
of  the  emission  reductions  m  recent 
years  that  eliminated  the  viclations  in 
Onondaga  County 

In  tne  rede«!gnaticn  request  and  the 
maintenance  plan,  N'YSDEC  and  SMTC 
commit  to  continue  implementing  the 
SIP  New  "V  ork  has  continued  to  monitor 
at  Lhe  worst  CO  hot-spot,  where  the 
monitor  recorded  the  violations  used  to 
designate  Oncndaga  County  as 
nonattammenf  -uJider  the  Act  and  where 
it  now  records  tne  subsequent 
attainment  of  tne  CO  standard. 

4  Review  of  Maintenance  Plan 

Suhn^ittj} 

In  today  s  not  '  e  EPA  is  proposing 
approval  of  the  Std'e's  maintenance 
plan  for  Oriondaga  County  because  EPA 
finds  that  New  York's  submittal  meets 
the  requrenents  of  section  175A.  If 
EFA  deterrrunes  after  notice  and 
comment  that  it  should  give  final 
approval  to  the  maintenance  plan, 
Onondaga  County  will  be  able  to  be 
redesignated  to  attainment. 

Under  section  175A  of  the  Act,  a 
maintenance  plan  must  include  an 
attainment  emission  inventory, 
contingencv  measures  and  a 
demonstration  of  attainment  for  at  least 
ten  years  after  tne  area  is  redesignated. 

.As  for  future  years,  section  175A  of 
the  .Act  requires  the  State  to  submit  a 
revised  m.amtenance  SIP  eight  years 
after  EP.A  taKes  final  action 
redesignating  the  area  to  attainment.  If, 
as  EP.A  anticipates  final  action  is  taken 
in  1993.  the  revised  maintenance  SIP 
will  be  due  in  2001  and  it  will  provide 
for  maintenance  of  the  CO  air  quality 
standard  for  an  additional  ten  years. 

4A.  Emissions  Inventory 

New  York  submitted  comprehensive 
inventories  of  CO  emissions  from  point, 
area,  stationarv  and  mobile  sources 
using  1991  as  tne  base  year  for 
calculations  to  demonstrate  that  the  CO 
standard  wul  be  maintained  in 


Onondaga  County.  Since  air  monitoring 
recorded  attainment  in  1991,  1991  is  an 
acceptable  year  for  the  attainment 
inventory.  New  York's  submittal 
contains  summaries  by  source  category 
(reproduced  in  Table  1)  and  detailed 
inventory  data  (contained  in  the 
docket). 

Table  1— Onondaga  County  CO 

EMiSSiONS 
P'ons  oer  oay] 


1991 

1996 

2003 

Statjorafy 

Point' 

0 

0 

0 

Stationary  Area 

31 

31 

32 

^4oo-road  Mo- 

tMle 

38 

38 

39 

On- road  Mobile 

301 

216 

134 

Totoil 

370 

286 

205 

UMI 


(Some  colunKis  bo  not  total  d;.6  to 
inoependent  rounotng  during  unit  converston  ) 

'This  categcy  includes  only  point  sources 
that  enrt  over  100  tons  per  year  of  CO  Point 
sources  that  emit  less  ttian  100  to^s  per  year 
are  inciuood  Jn  tne  Stationary  Aea  scarce 
category 

Stationary  and  mobile  source 
inventories  were  compiled  following 
EPA  guidance.  Mobile  source  emission 
estimates  were  prepared  following  the 
approach  recommended  by  EPA.  New 
York  used  the  Highway  Performance 
Monitor  System  to  estimate  vehicle 
miles  traveled  and  used  the  M0BILE4  1 
emission  model  for  CO  emission 
estimates. 

4B.  Demonstration  of  Continued 
Attainment 

SMTC  projected  CO  emissions  for 
Onondaga  County,  using  New  York's 
attainment  year  inventory,  through 
2003.  EPA  anticipates  that  this  will  be 
ten  years  from  the  date  of  the 
redesignation  to  attainment,  as  required 
by  the  Act.  Table  1  shows  that  the  CO 
emissions  in  Onondaga  County  will 
decrease  throughout  the  period,  so  the 
future  emissions  estimates  do  not 
exceed  the  attainment  year  inventory. 
This  shows  that  the  present  situation  of 
attainment  of  the  CO  standard  will  be 
maintained.  The  decrease  in  emissions 
is  from  the  FMVCP  and  traffic  flow 
improvements  at  the  downtown 
Syracuse  hot-spot.  These  are  programs 
in  the  State's  1979  CO  SIP  and  no 
additional  measures  are  needed  to 
maintain  attainment  of  the  air  quality 
standard. 

In  addition,  air  modeling  for  the  four 
CO  hot-spots  with  the  greatest  potential 
for  violating  the  CO  standard  show  that 
concentrations  will  decrease  throughout 
the  period  due  to  the  SIP  measures.  This 


modeling  conforms  with  EPA  guidance 
and  is  located  in  the  docket. 

4C,  Verification  of  Continued 
Attainment 

As  required,  the  State  will  track 
continued  attainment  during  the 
maintenance  period.  New  York  will 
continue  to  operate  its  hot-spot  monitor 
located  in  downtc%«»Ti  .S\-Tacuse  in 
accordance  with  40  CFR  part  58.  If  the 
monitor  records  a  concentration  above 
the  CO  standard.  New  "^  ork  will  activate 
its  contingency  measure. 

In  addition,  New  York  State  will  also 
prepare  a  revised  CO  emission 
inventory  every  three  years.  During  the 
revision  of  the  emission  inventories,  the 
State  will  ree^.'aluate  the  grow'h  factors 
and  other  assumptions  tnat  were  used  to 
develop  the  attainment  and  future  year 
inventories. 

4D.  Contingency  Plan 

If,  despite  its  best  efforts  to 
demonstrate  continued  compliance  with 

the  NAAQS,  Onondaga  County  should 
exceed  the  NAAQS,  New^  York  has 
provided  ways  to  detect  and  elim.inate 
air  quality  problems.  New  York  State 
has  committed  to  respond  to  an 
exceedance  of  ihe  CO  standard  in 
Onondaga  County  by  implementing  a 
contingency  m.easure,  oxygenated  fuels, 
that  should  eliminate  future  CO  air 
quality  problems.  Tins  commitment  was 
included  in  the  redesignation  request 
that  was  presented  for  public  comment 
by  the  State  during  the  comment  period 
ending  December  31,  1992. 

The  downtown  Syracuse  monitor  is 
the  monitor  that  recorded  viclations 
during  the  1980s.  Two  analyses  of 
intersections  in  Onondaga  County,  one 
in  the  1980s  and  a  more  recent  analysis 
included  in  the  redesignation  request, 
show  that  the  monitor  is  located  at  the 
worst  hot-spot  in  Onondaga  County,  If 
this  monitor  attains  the  CO  stand:rd,  it 
can  reasonably  be  assumed  that  all  of 
Onondaga  County  is  attaining  the  CO 
standard. 

If  the  dovNTitowT.  Syracuse  monitor 
records  an  exceedance  of  the  CO  air 
quality  standard,  New  York  will 
implement  its  oxygenated  fuels  program 
in  the  Syracuse  Metropolitan  Statistical 
Area  as  soon  as  possible,  but  no  later 
than  the  beginning  of  the  foliownng  CO 
season.  To  implement  this  commitment, 
the  State  could  use  its  proposed 
oxygenated  fuels  aile,  scheduled  for 
adoption  this  year  if  it  contains  a 
provision  to  implement  the  program  in 
the  Syracuse  Metropolitan  Statistical 
Area  if  the  State  monitoring  network 
records  an  exceedance  of  the  CO 
standard  in  Onondaga  County.  Or  the 
State  can  adopt  an  emergency  rule  to 


1992-3  C( 
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impiemen?  the  p'-ograrn  (as  it  did  to 
implement  nxvgonated  hieh  diiring  tht> 
1992-3  CO  season). 

Concliuion 

EPA  is  soliciting  public  con.ments  on 
this  notice  and  on  issues  reiev  ant  to 
EPA's  proposftd  adion.  CommHrts  wi':! 
be  consider<+d  bffo'-p  taking  ftnai  aaion. 
Interested  parties  may  partiapate  in  the 
federal  rule  making  proredure  bv 
submitting  written  comment';  to  tn« 
person  H.nd  address  listed  m  the 
.*£>CWESSE8  section  at  the  beginning  of 
this  notjce. 

PTiiKwed  .Action 

In  todey  s  notice  EPA  proposes  to 
approve  rhe  Onondaga  County,  New 
York  CO  maintenance  plan  because  it 
meets  the  requirements  of  section  175A. 
In  addition  EPA  is  proposing  approval 
of  New  Yorks  request  to  redesignate 
Onondaga  County  to  attainment  of  the 
CO  standard,  subject  to  final  approval  of 
the  maintenance  plan.  EPA  is  proposing 
approval  because  New  York  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesienaticn. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP  or 
redesign ati on.  Each  request  for  revision 
io  the  SrP  or  'wjesigndtior)  shall  be 
consiaerpd  separately  in  light  of  specifu; 
technical  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Revuiatorv  Flexibi  i'' v  .^ct 
5  U.S.C.  60C  et.  seq..  K'A  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impart  of  flr  v  proposed  or 
hnal  rule  on  srr.Hil  entities 

5  U.S.C.  603  ana  604   Alternatively, 
EPA  may  certify'  that  the  n,iie  wiil  not 
have  a  signifioint  inipa(i  on  a 
substantial  number  of  smaH  entitiHS. 
li^hl!  entities  mdude  small  businesses. 
small  not-ror-Droft*  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000 
perole. 

.Redesignation  of  ar;  area  to  attainment 
'inder  section  107(dJi3i(E)  of  the  Clean 
**  r  ^ct  does  not  impose  any  new 
■oquirements  on  smaii  entities, 
Kedesignation  is  an  action  that  affi^rts 
■ne  status  of  a  gecgraph':.cai  area  and 
^Dcs  not  impose  any  reKuiatorv 
■••■-:;u!'X'menTs  on  sou.fces.  I  cer,f-v  \hn: 
'.-  .ipprovai  01  me  reaesignation 
■■•'cuest  will  not  affec+  a  substantial 
r.;mt)er  of  small  entities. 

This  action  has  t)een  classified  as  a 
T^bie  2  action  by  tho  Regional 
.'Administrator  under  iht-  procedures 
published  in  the  Federal  Register  ^n 


frinufi'v  19   1Q89  (.54  FR  2214-2225).  On 
fn-uar;  6.  1989.  the  Office  of 
Stdnacement  and  Budget  (OMB)  waived 
i  able  2  SIP  revisions  (54  FF  2222)  from 
the  requirements  of  &e<  iioi;  ]  of 
Executive  Order  12  ..91  '  -r  e  period  of 
two  years.  EPA  has  suhni;"ed  a  request 
f:.r  a  pennanent  waiver  for  Table  2  SIP 
revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291. 
OMB  has  agreed  to  continue  the 
temporary  waiver  iintil  such  time  as  it 
rules  on  EPA  s  request. 

I  ist  of  Suhfects 

40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

40  CFE  Part  81 

Air  pollution  control,  National  paiks, 
Wilderness  areas. 

\  jthdntv:  42  U.S.C  7401-7671q. 

^n  ..;   !uDe29,  1993. 
Wilham  ).  Mttszynflki 
Acting  Regional  Administrator 
[FR  Dor  q7_i8«r>0  Piled  7-14-93;  8:45  am) 


FEDERAL  COMMUNSCATiONS 
COMMISSION 

47  CF19  Psn  -^3 

[MM  DocKd*  No  as-^aa,  B»*-8r^) 

Rfldlc  B-08dC88ilng  Services   Sjr 
Veiie*   'Cano 

AGENCY;  Federal  Communications 

Commission. 

AC"'X>N  '^'-'^ rosed  rule. 

suMMABv;  This  document  requests 
comments  on  a  petition  by  Sun  Valley 
Fine  Arts  Broadcasting  requesting  the 
allotment  of  Channel  298C  to  Sun 
Valley,  Idaho,  as  that  community's  third 
local  aural  service.  Channel  298C  can  h« 
allotted  to  Sun  Valley  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  a  site  restriction.  The 
coordinates  for  Channel  298C  at  Sun 
Valley  are  North  Latitude  43-41-48  and 
West  Longitude  114-21-00. 
DA"nES:  Comments  must  be  filed  on  or 
betore  August  30, 1993.  and  reply 
comments  on  or  before  September  14, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 


as  follows:  )ohn  F.  Gar;  ki  «   P"p?wr  * 
Corazzini,  1776  K  Street    \\\ .  suiie  2uu. 
Washington,  DC  20006  (Attorney  fcir 

FO'R  ruRTvj£R  INFORM,* 'Tx-*,  c,ontact: 
Nancy  ).  Walls,  Mh,^'-  Mi-'1.,i-  H-vau, 
f?n7l  fii4-*^s*n 

soPf>LE»*fNTABv  tNfo«*u"K>^-  This i* a 
sync  :is>    ■  *   »-    ommission'a  Notice  of 
Propirs**.!  'f,,!,^;  akmg,  MM  Docket  No. 
93-183,  adopted  )une  18, 1993,  and 
released  July  8.  1993.  The  full  tr  xt  nf 
this  Commission  decision  is  BVh.i'ir.ij 
for  inspection  and  copying  dunng 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC  V  <■ 
complete  test  of  this  decision  n,f  \  ft.' o 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800,  1919  M  Street,  NW„  room  246,  or 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Corrimission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204fb)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  41"^  Tid  1.420 

List  ol  buu/ects  in  47  U  K  i  Art  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Roger, 

Chief  Allocations  Branch,  Pol  icy  and  Rules 
Division,  S4ass  Media  Bureau. 

[FR  Doc.  93-16836  Filed  7-14-93;  8:45  am] 
BiLUNO  cooe  enj-oi-M 


D  £  P  A  R  T  M'  E  N"'  :■:■  f  f  MANS  PC)  B  T  A  T  fO  N 

ReRea^c^;  »nd  Sc>ecidi  P'x-gramt 
Aamni8!r8ho'" 

J  9  CFR  Pa-'  171 

[Docki"!  f^M  2"K:    Nr-c*'  •«■-   93-17) 

RIN2137-A83' 


t,-p;-fjrfjr-.jf  Ma!e'''B(«  \'- 
C  Df^i'-'ierce,  Cc'eciion 
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SUMMARY:  This  dorument  m^'»:e■^  rertain 
corrections  'o  a  not;re  of  proposed 
ralemakjng  c^oposing  amendments  to 
the  Hazardous  .Materials  Regulations 
(HMRJ  tc  re<^u!re  'hat  all  intrastate 
shippers  and  (ar^'-Hrs  comply  with  the 
HMR  Th.s  -^  ':Tn  .s  r.'Hfsspir,- to  clarify 
that  certain  o..s  ':.-=>'  are  s'..b:e<::t  to  oil 
spill  respons**  p:rf.n  r-^i:]  ,;r<^m9nts,  are 
not  gove-^^'  '  "^v  »Nh  HMR  This  action 
also  cla:'*^->  \ne  S4:o[)f  ■•!  a  i<^lay  in  the 
applicability  of  the  proposed  rule  to 
certain  bulk  packagings.  These 
amendments  are  minor  editorial 
changes  that  will  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR. 

F0«  FU»Tv*ER  mFOSMArtON  COfTTACT: 
Eaward  H   P   ne^-.-.p^r.  111     2.02)  366- 
4401,  Assistant  Chief  Counsel  for 
Hazardous  Materials  Safety,  Office  of 
the  Chief  Counsel,  RSPA.  or  Jackie 
Sn-.ith.  (202)  366-4488,  Office  of 
fiazardous  Materials  Standards,  RSPA, 
400  Seventh  Street.  SW..  Washington, 
DC  20-90-000-1 

SUPPLEMENT «iflY  ISf03MA"lC>J: 

Background 

A  notice  of  proposed  rulemaking 
(NTRM  WIS  published  on  July  9,  1993, 
under  U>  <  net  HM-200  (58  FR  36920).  In 
the  VPRM  RSPA  proposes  to  amend  the 
Hazardous  Materials  Regulations  (HMR) 
to  r«>quirB  that  all  intrastate  shippers 
and  carriers  comply  with  the  HMR.  This 
document  corrects  certain  editorial 
errors  mthatNPRM. 

RSP.-»i  inadvertently  stated  in  the 
preamble  that  certain  oils  are  regulated 
as  hazardous  materials  under  the  HMR. 
when  transported  in  intrastate 
commerce.  The  "oils"  identified  in  the 
preamble  refer  to  those  oils  that  require 
spiil  prevention  and  response  plans  as 
implemen'ed  under  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  as 
amended  by  the  Oil  Pollution  Act  of 
1990  This  inadvertent  reference  to  oil 
was  based  on  RSPA's  interim  final  rule 
issued  under  Docket  HM-214  on 
Febraary  2  1993  (58  FR  6864).  which 
incorporated  oils  as  hazardous  materials 
subject  to  the  requirements  of  the  HMR. 
Shortly  before  publication  of  the  NPRM 
under  Docket  HM-200,  RSPA  issued  an 
interim  final  r^le  under  Dockets  HM- 
214  and  PC-1  i  58  FR  33302)  that 
removed  the  designation  as  "hazardous 
m»atenals"  of  oils  that,  before  February 
2  1991,  had  not  been  so  designated. 
Dockets  HM-214  and  PC-1  established 
a  new  part  1 30  in  title  49  CFR  solely  for 
implemen'.ation  of  the  FWPCA. 

RSF.A.  however,  failed  to  remove  the 
reference  to    oil"  in  the  Docket  HM-200 
preamble  explanation  of  those  materials 
that  are  currently  subiect  to  the  H\!R 


when  transported  in  intrastate 
commerce.  Accordingly,  the  following 
editorial  corrections  in  the  preamble  are 
made:  (1)  The  words  "and  oil"  are 
removed  in  the  fifteenth  and  sixteenth 
lines  of  the  first  paragraph  following  the 
heading  ANPRM  in  the  second  column 
on  page  36920;  (2)  the  word  "oils"  is 
removed  from  the  ninth  line  of  the  first 
paragraph  following  the  heading  State/ 
Federal  Relationship  in  the  first  column 
on  page  36921;  (3)  the  word  "and"  is 
inserted  between  the  words  "flammable 
cryogenic  liquids"  and  "marine 
pollutants"  in  the  third  line  of  the 
second  paragraph  under  the  heading  //. 
Proposed  Rule  in  the  first  column  on 
page  36922;  and  (4)  the  words  ",  and 
oils"  are  removed  from  the  fourth  line 
of  the  second  paragraph  following  the 
heading  //.  Proposed  Rule  in  the  first 
column  on  page  36922. 

Additionally,  in  the  proposed 
regulatory  text  under  §  171.1(c).  RSPA 
failed  to  include  "marine  pollutants"  in 
the  list  of  materials  that  are  excepted 
from  the  proposed  delay  in  application 
of  the  requirements  to  bulk  packagings 
operated  in  intrastate  commerce  in  a 
State  where  the  non-specification  bulk 
packaging  is  specifically  authorized  and 
the  packaging  is  in  compliance  with  all 
applicable  State  requirements. 

In  consideration  of  the  foregoing,  in 
Docket  HM-200,  Notice  No.  93-17, 
published  in  the  Federal  Register  on 
July  9. 1992  (58  FR  36920),  make  the 
following  corrections: 

§171.1     [Cofr»ctedl 

1.  On  page  36923,  in  the  third 
column,  as  proposed  in  item  3..  in 
§  171.1(c)  introductory  text,  third  line, 
the  words  "a  marine  pollutant,"  are 
added  following  the  words  "a  hazardous 
waste.". 

Issued  in  Washington.  DC  on  July  9, 1993 
under  authority  delegated  in  49  CFR  part 
106,  appendix  A. 
Alan  I.  Roberta, 

Associate  Administrator  for  Hazardous 
Materials  Safety 
[FR  Doc  93-16804  Filed  7-14-93;  8:45  am] 
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DEPAP'MENT  OF  '^HE'  !N"^ER'OR 

Fisn  3"d  Wi'diite  Serv^-ce 

5CCFR  Par-  23 

ConventiOf^  on  International  Trade  in 
Endangered  Sp«c'6s  o(  Wild  Fauna 
and  Flora  Consideration  of 
Amendmerta 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Request  for  information. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
SpfH:ies  cf  Wild  Fauna  and  Flora 
(CITES)  regulates  particular 
international  trade  in  animal  and  plant 
species,  which  are  listed  in  appendices 
to  this  treaty.  Any  country  that  is  a  Party 
to  CITES  may  propose  amendments  to 
Appendices  I  and  11  for  consideration  by 
the  other  Parties. 

This  notice  announces  plans  by  tiie 
U.S.  Fish  and  Wildlife  Service  (Service) 
to  consider  proposals  for  submission  by 
the  United  States  to  amend  Appendices 
I  and  II.  The  Service  invites  information 
and  comments  from  the  public  on 
animal  and  plant  species  that  should  be 
considered  as  candidates  for  U.S. 
proposals.  Such  proposals  may  concern 
the  addition  of  species  to  Appendix  I  or 
II,  the  transfer  of  species  from  one 
appendix  to  another;  or  the  removal  of 
species  from  Appendix  I  or  II;  or 
registering  operations  with  Appendix  I 
animal  species  bred-in-captlvity  for 
commercial  purposes. 
DATES:  The  Service  will  consider  all 
information  and  comments  received  by 
September  28,  1993. 
ADD»esSES;  Comments,  information, 
and  questions  should  be  sent  to  Chief, 
Office  of  Scientific  Authority;  ArlSq 
room  725.  U.S.  Fish  and  Wildlife 
Service;  Washington,  DC  20240;  fax 
number  703-385-2276.  Express  and 
messenger  deliveries  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service;  Office  of  Scientific  Authority; 
4401  North  Fairfax  Drive,  room  750; 
Arlington.  Virginia  22203.  Comments 
and  other  information  received  will  be 
available  for  public  inspection  by 
appointment,  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  at  the  above 
address  in  Arlington.  Virginia. 
FOR  FARTHER  INFORMATION  CO»^tacT:  Dt. 
Charles  \V.  Dane,  Chief,  Office  of 
Scientific  Authority  (telephone  703- 
358-1708). 

SUPPLEMENTAPV  'NFORMATtCN- 
Background 

This  '1?  the  first  in  a  series  of  Federal 
Register  notices  about  proposals  to 
amend  CITES  Appendices  I  and  II  to  be 
considered  at  the  ninth  regular  biennial 
meeting  of  the  Ccnference  of  the  Parties. 
The  purpose  of  this  notice  is  to  solicit 
information  that  will  help  the  Service  to 
identify:  (1)  Species  that  are  candidates 
for  addition,  removal,  or  reclassification 
in  those  appendices;  (2)  Ten-Year 
Review  species  for  which  there  is  no 
documented  evidence  of  trade  in  the 
species;  (3)  Nomenclatural  issues;  and 
f4l  .Appendix  I  animal  species  having 
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operations  that  should  be  submitted  as 
meeting  bred-in-captivity  criteria,  in 
accordance  with  CITES  resolution  Conf 
8.15. 

This  request  is  not  Umifed  to  spetjes 
occurring  in  the  United  States.  A.iy 
Party  may  submit  proposals  concerning 
animal  and  plant  species  o<^:;cumng 
anywhere  in  the  world,  although  tlm 
U.S.  proposals  submitted  for  recent 
meetings  of  the  Conference  of  the 
Parties  have  focused  on  species  native? 
to  the  United  States,  The  Service 
stronglv  encourH>,;es  the  sutimi,ssif:.;i  tA 
wfil-develrpod  proposals 

Cri"ES  [TlAS  6249)  regulates  import. 
export,  re-export,  and  introduction  L-i,:r. 
tlie  £65  of  certain  animel  end  plant 
species  and  sneciniens  o'  the:^i  T:\v 
term  "speties"  is  .iefii;^-d  ui  CITES 
Article  I  as  "a:)y  Jp^tnes,  subspecies,  or 
gf'ographicr3"lv  s-para'e  population 
triereot  "  Ea'  h  s[>w  iss  for  which  such 
trade  is  c  m.-oit^d  is  included  in  one  of 
three  appendices.  The  fundamental 
principles  for  including  species  in  tne 
appendices  are  contained  in  Article  II  of 
CITES  Appendix  I  includes  species 
thrfia'nned  with  extinction  that  are  or 
may  be  affected  by  trade.  Appendix  II 
in(,ludes  species  that  although  not 
necessarily  now  threatened  with 
extinction  may  become  so,  unless  the 
trade  in  them  is  strictly  controlled.  It 
also  Ijsts  other  species  that  must  be 
subject  to  regulation,  in  order  that  t.he 
trade  m  those  currently  and  pcti-i,-  ..-i :  ly 
threatened  species  may  be  brought 
under  effective  control.  Such  listings 
frequently  are  requiryd  because  of 
riifficuity  in  distinguishing  specimens  of 
currently  or  potenn^liy  threatened 
species  from  other  species  \n  trade. 
Appendix  III  includes  species  that  any 
Party  country  identifies  as  being  subject 
tc  regulation  within  its  lunsdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  whi,.h  it  needs  the 
cooperation  of  the  other  Parties  in 
ccntroHing  the  trade.  The  present  notice 
concerns  only  Appendices  I  and  II, 

For  animals  in  Appendix  I  or  11  and 
plants  in  Appendix  I,  any  readily 
recognizable  part  or  derivative  thereof  is 
automatically  included  when  the 
species  is  listed  in  the  appendix,  by  the 
language  in  CITES.  Mo;;t  parts  and 
derivatives  of  the  plants  listed  m 
Appendix  II  are  also  included,  witti 
certain  standard  exclusions,  by 
amendments  end  resolutions  at  several 
meetings  of  the  Conference  of  the 
Parties.  The  parts  and  derivatives 
usually  not  included  (i.e.,  not  regui.it':di 
for  Appendix  II  plants  are:  Seeds, 
spores,  pollen  (including  pollinia), 


tissue  cultures,  and  flasked  seedling 
cultures.  Also  see  50  CE'R  23  2.) id)  for 
other  exclusions  and  limit;.;, (,ns 
Further  guidance  on  (Tit<;ria  for  adding, 
transferring,  or  deleting  species  with 
respect  to  the  appendices  is  contained 
in  several  resolutions  available  from  the 
Office  of  Scientific  Authority  (see  the 
ADDRESSES  section). 

T'.e  Parties  have  adopted  a  format  for 
proposa.s  to  amend  Appendix  I  or  II 
(rnsolut'on  Conf.  2.17),  in  order  to 
en  lire  that  certain  types  of  information 
arc  provided.  The  format  is  as  follows: 

A.  Propos,i.l 

B,  Prop. >cent  ;(„J"ri..S  Pariv  country) 
C-  Sujjpurting  Sldipnicni 

1.  Taxonomy 

11.  Class. 

12.  Order. 

13.  Family. 

14.  Genus,  species,  or  subspecies, 
including  author(s)  and  year,  and 
checklist  or  authority  being  followed  to 
recognize  the  species. 

15.  Common  name(s),  when 
applicable,  including  French  and 
Spanish  or  other  common  names  (if 
known). 

16.  Code  numbers,  when  applicable; 
e.g..  International  Species  Inventory 
System  (ISIS)  number. 

2.  Biological  Data 

21.  Distribution  (current  and 
historical). 

22.  Population  (estimates  and  trends, 
and  other  relevant  information). 

23.  Habitat  (trends). 

3.  Trade  Data 

31  National  utilization. 

32.  Legal  international  trade. 

33.  Illegal  trade. 

34.  Potential  trade  threats. 

341.  Live  specimens. 

342.  Parts  and  derivatives. 

4  Irulection  Status 

41.  National. 

42.  International. 

43.  Additional  protection  needs. 

5.  Information  on  Similar  Species 
(Addressing  the  Issue  of  Similarity  of 
Appearance  Where  Appropriate 

6.  Comment  From  Countries  of  Origin 
(Other  Than  Proponent) 

'  Additiona!  Ri-'niarks 

8  References  (Published  Literature  and 
Other  Documents) 

Future  Actions 

The  next  retrular  meeting  of  the 
Conference  of  the  Parties  is  planned  for 


the  United  States  within  the  last  quarter 
of  1994.  Any  proposals  to  amend 
Appendix  I  or  II  at  the  next  meeting 
must  be  submitted  by  the  United  States 
to  the  CITES  Secretariat  at  least  150 
days  prior  to  the  meeting.  Therefore  as 
part  of  the  consultation  process  with 
countries  within  which  the  proposed 
species  occurs  (in  accordance  with 
resolution  Conf.  8.21),  the  Service  plans 
to  send  any  such  proposals  to  those 
CITES  countries  for  comment  at  least  60 
days  prior  to  sending  them  to  the 
Secretariat. 

The  Service  plans  to  publish  a 
Fedffdl  R(  i;!Ut'r  notice  in  the  last 
quaa-i-ji  _i  .jjj  or  early  1994  to 
announce  tentative  species  proposals  for 
possible  submission  by  the  United 
States,  and  to  invite  information  and 
comments  on  them.  A  subsequent  notice 
in  1994  will  announce  the  Service's 
Rnal  decisions  and  those  species 
proposals  submitted  by  the  United 
States  to  the  CUES  Secretariat.  In  future 
notices,  the  Service  also  will  address  the 
development  of  U.S.  negotiating 
positions  on  the  proposals  and  issues 
submitted  by  other  Party  countries  to 
amend  Appendices  I  and  11. 

Persons  having  information  and 
comments  on  species  that  might  be 
potential  candidates  for  CITES 
proposals  are  urged  to  contact  the 
Service's  Office  of  Scientific  Authority. 
Submitted  proposals  should  be  in  the 
format  for  proposals  provided  above, 
and  well  developed. 

This  notice  was  prepared  by  Drs. 
Henry  L.  Short  and  Bruce  MacBryde, 
Office  of  Scientific  Authority,  under  the 
authority  of  the  U.S.  Endangered 
Species  Act  of  1973.  as  amended  (16 
U.S.C.  1531  etseq.) 

List  of  Subjects  in  50  CFR  Pari  23 

Endangered  and  threatened  species. 
Exports,  Imports,  Treaties. 

Dated:  July  6, 1993. 
Bruce  Blanchard, 
Acting  Director. 
(PR  Doc  93-16697  Filed  7-15-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  cf  the  SecretarY 

Meat  Import  Limrtations;  Thira 
Quarteily  Estimate 

Fuolit;  Law  88-482,  enacted  August 
21.  l^fiA.  as  amer.jed  by  Public  Law  96- 
1 :7,  Public  Uw  100-418.  and  Public 
Law  100-449  (hereinafter  referred  to  as 
the  "Act  ").  provides  for  limiting  the 
quantity  of  fresh,  chilled,  or  frozen  meat 
of  bovin«,  shwp  except  lamb,  and  goats; 
and  processed  meat  of  beef  or  veal 
ffiarmonizeci  Tariff  Sv'-hpdula  of  the 
Ir.,'-  i  S'ates  =;  urhea  l;;  ^s  0201.10.00. 
'j^jl  V'.  io,  C2'::  iU  40.0201.20.60, 
uiul,  .50.20,  02..  1.30  tO.  0201.30.60. 
0202  10.00,  02C2  20  20.0202.20.40. 
"202  2r.  60.  0202.30.20,  0202.30.40, 
0202  JO  80,  U2(M.21.00.  0204.22.40. 
0204  21  40,  0204.41  00,  0204.42.40. 
0204  43  40.  and  0204.50.00),  which  may 
b*  1  ::,pnr'ed,  other  than  products  of 
Cd.-.aJa,  into  the  United  States  in  any 
calendar  year  Such  limitations  are  to  be 
I, T. poser*  w:;en  t^e  Secretary  of 
A>;ri(-ui'u:fl  -^s^  --  v*  s  that  imports  of 
driiclris.  ouier  naj:  products  of  Canada, 
providt*d  for  in  Harmonized  Tariff 
S  hedu  e  ,t?  the  United  St.'ites 
suanaa-Uings  02.01.10.00,  0201.20.40, 
0201  20  60,  0201.30.40,  0201.30.60, 
02  i2  10  00,  0202.20.40,  0202.20.60. 
02   2  30  40,  0202.30.60,  0204.21.00. 
1204  22  40,  0204.23.40.  0204.41  00. 
'  JJ4  42  40,  0204.43.40,  and  0204.50.00 
[ho'T.npfter  referred  to  as  "meat 
a'  cO  >      :n  he  absence  of  limitations 

r  ;• :  '.  e  .■\.t  a  .iring  such  calendar 
y _•  i'  wu  ,  J  t^  al  or  exceed  110  percent 
of  the  esi:r  >:-  1  aggregate  quantity  of 
neat  an  '0'>  tirHS<.r.bed  for  calendar 
year  l^Q]  cv  se.  tion  2(c)  as  adjusted 
und-'r  *Hr*-io-i  2,,^)  of  the  Act. 

.As  a n,'^ on. '.red  m  the  Notice 
p.jb;i  i'lt^d  ;,.  '.".e  Federal  Register  on 
ja:.  ..;-%  6    1  -*'^ 3    >i  FR  -J  iOj,  the 
es'.Tidl'^d  Aji^:-'^':iUj  (quantity  of  meat 
a"'   ..-'';  o'^e,  tadii  products  of  Canada 
pnjst  •■  .^d  ^y  section  2(c)  as  adjusted  by 


section  2(d)  of  the  Act  for  ca'endar  year 
1993  is  1.144.7  million  pounds 

In  accordance  with  the  requirements 
of  the  Act.  1  have  determined  that  the 
third  quarterly  estimate  of  'he  ag^^regjte 
quantity  of  meat  articles  other  than 
products  of  Canada  which  would,  in  the 
absence  of  limitations  under  the  Act,  be 
imported  during  calendar  year  1Q91  's 
1,259.1  millioD  pounds. 

Done  at  Washington,  DC  this  23th  day  of 
June,  1993. 
Miks  Espy. 

Secretary  of  Agriculture. 
[FR  Doc  93-16749  Filed  7-14-93;  8:45  am] 
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Exerrp!,ori  of  Scrtt  "-'i:?  '"asvaQe 
Timber  P'ojeci  Fro'-n  A-p-iia! 

AGENCY:  Forest  Service,  USDA. 
ACTX)N:  Notification  that  a  salvage 
timber  project  designed  to  recover  fire- 
damaged  timber  is  exempted  from 
appeals  under  provisions  of  36  CFR  part 
217. 

summary:  In  August  1992.  the  Scott  Fire 
on  the  Nez  Perce  National  Forest  burned 
about  6,000  acres.  In  September  1992. 
the  Forest  Supervisor  proposed  a 
salvage  timber  sale  project  to  recover 
dead  and  damaged  sawtimber  from 
within  the  perimeter  of  the  fire.  The 
Forest  Supervisor  has  determined, 
through  analysis  documented  in  the 
Scott  Fire  Timber  Salvage 
Environmental  Assessment  (EA)  and 
Decision  Notice,  that  good  cause  exists 
to  expedite  these  actions:  (1)  Recover 
damaged  resources,  (2)  rehabilitate 
National  Forest  System  lands,  and  (3) 
adopt  a  site-specific  Forest  Plan 
amendment. 

EFFECTIVE  DATE:  Effective  on  July  15, 
1993. 
FOR  FURTHEfl  l.SFORMAT'ON  CONTACT: 

Robert  F.  Abbott,  District  Ranger; 
Salmon  River  Ranger  District,  Nez  Perce 
National  Forest;  HC  01,  Box  70;  White 
Bird.  ID  83554;  Telephone  208-639- 
2211. 

SUPPLEMENTAflY  JNFORWATiON:  The  Scott 
fire  burned  approximately  6,000  acres  in 
August  1992.  About  1,000  acres  of  this 
total  were  within  the  Gospel-Hump 
Wilderness.  Most  of  the  tree  mortality 
and  damage  occurred  on  about  2,700 
acres  outside  the  wilderness.  TTie 


affe<.:'ed  areas  outside  the  wilderness  are 
:i-,r.ated  in  Management  An:as  12.  16, 
and  20,  which  are  designated  as  suitable 
nrTiber'.and  in  tlie  Nez  Fe:re  Forest  Plan 
OJctobor  1987). 

In  Septe!nl>er  1992.  the  '-".irest 
Supervisor  proposed  the  salvage  of 
com.T>erciaI  sawtimber  on  lands  located 
outside  tlie  wildemeaa  that  were 
affected  by  the  fire.  This  proposal  was 
designed  tc  n;eet  tlie  following  needs: 
(1)  Cftptiire  as  r^.ach  of  the  aconomic 
value  as  possioie,  '2'  ^i•'\■^''.i^  the  food 
source  for  instn:*:-:.  ar,d  red.^ce  or 
eliminate  the  poteriini  for  live  trees  to 
he  impacted  by  the  i:  .urease  in  insect 
populations;  (3)  r^'duce  potential  fuel 
levels;  and  (4)  manage  the  area  to  move 
as  rapidly  as  possible  toward  the  r«- 
estabUshment  of  oid-growih  'lil-^tat 
ccmponents. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  1992. 
Eight  envi.ronmenta!  issues  were 
identified  through  scopmg,  and  these 
issues  were  the  basis  for  the 
environmental  ar  a  lysis  disclosed  in  the 
EA.  Five  alternatives  were  analyzed 
including  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action)  Five  other 
alternatives  were  considered  but 
dismissed  from  detaHed  co.isideration. 

The  selected  aiterrative  wouid 
salvage  approximately  14  2  MMBF  of 
dead  and  damaged  t;2nl)er  frcrn 
approximately  1.493  acres.  Aii  I:)gginjj 
is  to  be  done  from  existmg  system  roads; 
however,  about  V;  mile  of  temporary 
road  is  required  and  will  be  obliterated 
and  returned  to  contcv.r  after  use.  Most 
of  the  yarding  is  to  be  done  with 
helicopters,  although  some  cable  and 
skyline  yarding  are  also  planned. 

Achieving  the  objective  of  rapid  re- 
estabhshment  of  old-growth  habitat 
components  requires  a  site-specific 
amendment  to  the  Noz  Perce  Forest 
Plan.  This  araend.'n..';.'  'i  ve^mitted  by 
36  CFR  219.10(0  and  Section  X  of  the 
Forest  Plan  Record  of  Decision.  The 
amendment  is  necessary  b^ccuse  the 
Forest  Plan  prohibits  l.mber  harvest  in 
areas  assigned  to  Management  Area  20 
(old  growth)  during  the  first  decade  of 
Forest  Plan  implementation. 
Amendment  17  is  proposed  because  the 
analysis  of  the  S<.:ott  Fire  Project  shows 
that  harvest  cf  some  fire-damaged  trees 
in  areas  assigned  to  this  Manai^ement 
Area  can  reduce  future  f:re  and  insect 
risks  to  t±e  remaining  fire-dam.aged 
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trees.  Competition  bt^tween  the 
remaining  fire-damaged  trees  for 
survival  can  also  be  reduced  if  son.t' 
harvest  is  allowed. 

The  salvai^p  timber  project  is  desigiit:<d 
to  arxomphsh  these  obiectives  as 
quickly  as  possible  to  minimize  tht  nss 
of  insect  infestBtions,  to  reduce  fuel 
loading,  and  to  .'-erover  .Tierchantable 
R.^wtimber  before  it  df>tentTat«s  in  value 
and  rerrioval  becomes  mfeasible.  To 
expedite  smpitmortanon  of  this 
decision.  pro<::ed;.r>is  outlined  in  36  CFR 
217  4!al(ll)  are  t>eing  carried  out.  Under 
this  rej^  ildtion.  ttie  following  types  of 
decisions  mev  c>e  exempted  from 
administraiive  appeal: 

Decisions  related  to  the  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  •  •  • 
wildfires  •  *  •  when  the  Regional  Forester 
*  •  •  dp'e'-ni-rs  sr.d  gives  notice  in  the 
Kwierai  Rei^tster   *.  •  good  cause  exists  to 
exempt  such  decisions  from  review  under 
this  piart. 

Based  on  the  environmental  anaivsis 
doaimented  in  the  Scott  Fire  Salvage 
Timber  Sale  EA  and  in  the  Nez  Pen* 
Forest  Supervisor's  Decision  Notice,  I 
have  determined  that  good  cause  exists 
to  exempt  the  decision  to  implement 
this  project  and  the  decision  to  adopt 
Forest  Plan  Amendment  No.  17  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  the  Scott  F;re 
Salvage  Timber  Sale  and  Nez  Perce 
Forest  Plan  Amendment  No  1 7  w;  il  not 
be  sxibjert  to  re\n9w  undpr  36  CFR  part 
217 

Dated;  Jul V  12, 1993. 
Chmtophf  r  D  Ri*hrudt 

Dcpv^yP,''gionM  fcreiUi,  Sjrtnern  Region. 
;FR  Doc.  93-16870  Filed  7-14-93;  8:45  am] 
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Enzymeti-  Delnking  of  *?ecvcled 
Fibers.;  intent  to  Fern  a  Consortium 

Program  [>8scnptiou 
Purpose 

The  USDA,  Forest  Service.  FoiWt 

Products  Laixiratory  (FPL)  is  seeking 
industrial  partners  to  form  a  consortium 
dedicated  to  the  enz>Tnatic  demicing  of 
recycled  fibers  under  the  authonty  of 
the  Federal  Technology  Transfer  A  i  <  f 
1986  !  15  U.S.C.  3710a). 

-Aji  industrial  partner  may  be  any 
Federal  .Agency,  university,  private 
business,  nonprofit  or^^anization. 
research  or  engineering  entity,  or 
combination  of  the  above 

A  summ.ar>'  of  the  propcsed  rese^i.-ch 
and  development  is  as  follows: 

(a)  Microbial  ceilulasos  and  xyiana.ses, 
applied  to  recycled  fit)ers  during  hiK;h 
consistency  maceration,  facilitate 


removal  of  tcmers  hv  subsequent 
flotation  and  washing  stages  U.-iUer 
opiimai  conditions,  the  enzymes  are 

t'^ntional 

■-I  t( 


mure  efficient  ihan  cor 

deinking  chemicals,  ai 


ie\  do  not 

nrea'e  prnt,i ais  in  w.-iste  wa't^r  clean 

up  Initial  staaies  have  identified 
s*^^  t^rsl  commercial  enzyme 


•  1,1  at; 


•.h  cui 


id  be  competitive 
i  deinking 
teciinology. 

(b)  Furtner  development  could 
proceed  6i  r  w  several  lines: 

(1)  l.:':c\  ■-.:  -s  i  ouldbe  formulated  with 
appropr.d:*   iH.nking  chemicals  to 
obtain  synergistic  activity; 

(2)  More  effective  enzymes  could  be 
identified; 

(3)  The  active  components  of  the 
enzymes  could  be  better  defined  to 
improve  efficiency  and  reduce  cost  of 
enz^ine  production; 

(4)  Process  engineering  control 
technologies  could  be  developed  that 
would  improve  the  efficacy  of  enzyme 
application;  and 

15)  Enzyme  treatment  could  be 
developed  that  would  shorten 
fiberization  times,  improve  drainage, 
and  enhance  strength  properties  as  they 
facilitate  deinking. 

(6)  Other  proposed  research  topics 
A  hich  may  emerge  from  consultation 
with  consortium  members. 

(c)  We  propose  to  accomplish  these 
objectives  by  conducting  research 
within  an  industrial  consortium,  the 
consortium  members  consisting  of  an 
enzyme  manufacturer,  a  supplier  of 
deinking  chemicals,  a  process 
engineering  company,  and  a 
manufactuirer  of  deinked  recycled  paper 
pulp.  Information  and  expertise  will  be 
shared  in  order  to  develop  the  most 
practicable  technology  in  the  least 
amount  of  time. 

(d)  Initial  studies  would  focus  on 
identifying  criucaJ  enzyme  performance 
characteristics  and  scaling  up 
processing  technology  to  plant  trials. 
The  primary  objectives  of  this 
consortium  shall  be  to  develop  a 
fundamental  understanding  of  the 
mechanisms  of  enzymatic  deinking  to 
enable  rapid  commercial  development. 

A  meeUng  of  potential  industrial 
partners  will  be  held  on  August  24, 
1993,  to  discuss  the  formation  of  the 
consortium,  the  present  status  of  the 
technology,  and  the  anticipated 
technology  to  be  developed  under  the 
auspices  of  the  consortium.  Prior  to  that 
rnt^ting,  a  Proprietary  Information 
Disclosure  Agreement  (PIDA)  will  be 
required  to  be  executed  by  each 
organization  and,/or  individual,  as 
applicable,  attending  the  meeting. 
Copies  of  the  PIDA  for  execution  may  be 
obtained  at  the  address  shown  below. 


Proposals  will  be  in\  'kI  st  ine 
meeting  for  each  of  the  Mivera.  iuius  wf 
further  development.  They  will  be  due 
at  the  time  and  address  shown  below. 
Four  panels  will  be  instituted 
comjprised  of  persons  knowledgeable-ln 
the  field;  they  will  evaluate  the 
proposals  for  each  of  the  four  lines  of 
development  (a  through  d,  above)  and 
will  recommend  the  most  responsive 
proposals  to  the  Grants  and  Agreements 
Officer  shown  below. 

The  Grants  and  Agreements  Officer 
will  negotiate  and  enter  into 
Cooperative  Research  and  Development 
Agreements  (CRADA)s  with  the  selected 
proposers.  The  C3lADAs  will  provide  for 
statements  of  the  mutuality  of  interest  of 
the  parties,  the  actions  to  be  performed 
by  tne  parties  which  contribute  to  the 
research  and  development,  and  the 
disposition  of  intellectual  property 
rights  arising  bom  the  research.  It  is 
anticipated  that  each  CRADA  will 
provide  the  industrial  partner  with  a 
right  of  first  refusal  to  negotiate  a 
nonexclusive,  a  partially  exclusive,  or 
an  exclusive  license  to  the  technology 
derived  from  the  research  under  the 
CRADA.  A  copy  of  a  sample  CRADA 
may  be  obtained  by  writing  to  the 
address  below. 

Proposals  must  be  received  by  the 
close  of  business  September  27, 1993, 
by  the  Grants  and  Agreements  Officer, 
USDA,  Forest  Service,  Forest  Products 
Laboratory,  One  Gifford  Pinchot  Drive, 
Madison,  Wisconsin  53705-2398.  Any 
proposals  received  after  that  time  will 
be  returned  unopened  to  the  proposer. 

Neither  the  approval  of  any  proposal 
nor  the  exeaition  of  any  CRADA 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

Done  at  Madison,  WI,  on  July  7, 1993. 
John  G.  Bachhuber, 
Grants  and  Agreements  Offtcer. 
[FR  Doc.  93-16799  Filed  7-14-93;  8:45  am) 
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*"        'V  Business  Development 


[Docket  No.  930664-3164] 
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section 


DEPARTMENT  OF  AGRICULTURE 

Offic«  of  the  Secretary 

Meat  Import  UmltaUons;  Third 
Quarterly  Estimate 

PudIu:  Law  8H--i82,  enacted  Auj^ust 
22.  l'^64,  as  amended  by  Public  Law  96- 
17  7,  Public  Law  li30-4is  a  id  Public 
Law  100-449  (h^rpina.^^^'r  refHired  to  as 
tha  "Act"!,  provides  for  'imiting  the 
quantir>'  of  fresh,  chilled,  or  frozen  meal 
of  bovine,  shet^p  except  iamb,  and  goats: 
and  proressftd  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
lii.t-d  Stattjs  subheadings  0201.10.00. 
0201  2'.)  20.  0201  2.J. 40.  0201.20.60, 
0201  50  20.  0201  30  40,  0201.30.60. 
"202  10.00,  0202  20  20,  0202  20.40, 
0202.20,60,  0202.30  20.  0202.30  40, 
0202.30.60,  0204.21  00.  02'J4  22.40, 
0204  23  40.  0204.41,00.0204.42.40, 
0204  43.40,  arid  0204.50.00).  which  may 
be  imported,  ether  than  products  of 
Canaaa.  into  the  United  States  in  any 
calendar  year  Such  limitations  are  to  be 
imposed  waen  the  Secretary  of 
Agncu'lturB  estimates  that  imports  of 
articles,  other  than  products  of  Canada, 
p-ovidtKJ  for  in  Hannon: zed  Tariff 
Schedule  o!  tiie  Uruted  States 
siJDheadlnfis  02  01.10.00,  0201.20.40, 

0201  20.60.  0201  30  40.  0201.30.60. 

0202  10  00,  0202  20  40,  0202.20.60. 
0202.30  40,  0202  30  60,  0204.21.00, 
0204  22  40.  0204  23  40.  0204.41.00, 
0204  42  40.  0204  43  40,  and  0204.50.00 
fherflinefter  n;ferred  tn  as  "meat 
articl'js  1.  m  the  abstiace  of  limitations 
un  iff:  liie  Act  during  such  calendar 
y-i-  would  equal  or  exceed  110  percent 
of  the  estimated  aggregate  quantity  of 
meat  articles  prescribed  for  calendar 
year  1^Q3  bv  sef,lion  2fc)  as  adjusted 
•under  swction  2[i]  of  the  Act. 

As  an.?our.ced  in  me  Notice 
published  la  the  Federal  Register  on 
January  6,  1993  (53  FR  536).  the 
estimated  aggr^'gate  quantity  of  meat 
8-^.'  ..es  oihei  'nan  products  of  Canada 
pnascriy-^d  by  section  2(c)  as  adjusted  by 


section  2(d)  of  the  Act  for  ralendar  year 
1993  is  1,144.7  million  pounds 

In  accordance  with  the  requirements 
of  the  Act.  I  have  determined  that  tJie 
third  quarterly  estimate  of  *he  aggregate 
quantity  of  meat  articles  other  than 
products  of  Canada  which  would,  m  tho' 
absence  of  limitations  under  the  Act,  be 
imported  during  calendar  year  1M3  is 
1,259.1  million  pounds. 

Done  at  Washington.  DC  this  29th  day  of 
Jur.e.  1993. 
Mika  Eapj, 

Secretary  of  Agriculture. 
IFR  Doc  93-16749  Filed  7-14-93;  8:45  am] 
BIUJNO  CODE  M1»-10-« 


Fores'  Service 

Exemption  of  Scott  Fi;?  Salvage 
T-mber  Proiect  From  Appeal 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notification  that  a  salvage 
timber  project  designed  to  recover  fire- 
damaged  timber  is  exempted  from 
appeals  under  provisions  of  36  CFP.  part 
217. 

SUMMARY:  In  August  1992.  the  Scott  Fire 
on  the  Nez  Perce  National  Forest  bumf'd 
about  6,000  acres.  In  September  19Q2, 
the  Forest  Supervisor  proposed  a 
salvage  limber  sale  project  to  recover 
dead  and  damaged  sawtimber  from 
within  the  perimeter  of  the  fire.  The 
Forest  Supervisor  has  determined, 
through  analysis  dociunented  in  the 
Scott  Fire  Timber  Salvage 
Environmental  Assessment  (E-^j  and 
Decision  Notice,  that  good  cause  exists 
to  expedite  these  actions:  (1)  Recover 
damaged  resources.  (2)  rehabiUtate 
National  Forest  System  lands,  and  (3) 
adopt  a  site-specific  Forest  Plan 
amendment. 

£Ci.-c^!VE  DATE:  Effective  on  July  15, 
lay  3 
FOR  FURTHER  'SFOfiMAT'ON  CONTACT: 

Robert  F.  Abbott,  District  Ranger; 
Salmon  River  Ranger  District,  Nez  Perce 
National  Forest;  HC  01,  Box  70;  White 
Bird.  ID  83554;  Telephone  208-«39- 
2211. 

SUPPLEMENTAflY  iNF0RWAT(ON;  The  Scott 
fire  burned  approximately  6,000  acres  :n 
August  1992.  About  1,000  acres  of  this 
total  were  within  the  Gospel-Hump 
Wilderness.  Most  of  the  tree  mortality 
and  damage  occurred  on  about  2,700 
acres  outside  the  wilderness.  The 


affm:ted  areas  outside  the  wilderness  arp: 
!  seated  in  Management  Ari;as  12.  IB, 
and  20,  which  are  desigjiated  as  suitable 
timberland  in  the  Nez  Pe:ce  Forest  Plan 
(October  1987). 

In  September  1992.  the  Forest 
Supervisor  proposed  the  s^Jvij^e  of 
commercial  sf^wtiinber  on  Ipi'Ts  iorvfted 
outside  "iie  wildeniess  that  '.ver-i 
aiTeclcd  by  the  fire.  This  proposo'  was 
designed  tc  meet  tlifi  followicy,  n'.'eds: 
(1)  Qjpture  as  much  of  the  economic 
value  as  possible,  [2]  reduce  the  f(X)d 
source  for  insei:;- ,  and  reduce  or 
eliminate  the  potenual  for  hv»  trees  to 
be  impacted  by  the  increase  in  ins«K:t 
populations;  (3)  reduce  potential  hiel 
levels;  and  (4)  manage  the  area  to  move 
as  rapidly  as  possible  towara  the  re- 
establishment  of  old-gr>'y\^th  lialiitat 
components. 

An  interdisciplinary  learn  was 
convened,  and  scoping  bxjgan  m  1992, 
Eight  environmental  is.sues  were 
identified  through  scopi.c..;  acd  these 
issues  were  the  l>asis  for  'he 
environmental  ar^ysis  discL'Sed   n  the 
EA.  Five  alternatives  were  a:-.,^.ly7''d 
including  no  treatment  (no  actio;;)  and 
a  salvage  and  rehabilitation  pniposal 
(proposed  action).  Five  othier 
alternatives  were  considered  but 
dism.ssed  from  detailed  consideration. 

The  seie<:ted  aitemative  would 
salvage  approximjately  14  2  MMBF  of 
dead  and  damaged  timber  frcm 
approximately  1,493  acres.  ;*il  logging 
is  to  be  done  from  existing  system  roads; 
however,  about  v^  mile  of  temporary 
road  is  required  and  will  be  obliterated 
and  returned  to  contcur  efler  u.se  Most 
of  the  yarding  is  to  be  done  w  itii 
helicopters,  although  some  cable  and 
skyline  yarding  are  also  planned. 

Achieving  tiie  objective  of  rapid  re- 
estabhshmenl  of  cld-growtn  haoitat 
com.ponents  requires  a  sile-specific 
amendment  to  the  Nez  Perce  Foi^st 
Plan.  This  amendAment  is  permitted  by 
36  CFR  219.10(n  and  Section  X  of  the 
Forest  Plan  Record  of  Decision.  The 
amendment  is  necessary  because  the 
Forest  Plan  prohibits  t.mber  harvest  in 
areas  assigned  to  Managem.ent  Area  20 
(old  growth)  during  the  first  dt.'Oidd  of 
Forest  Plan  implementation 
Amendment  17  is  proposed  because  the 
analysis  of  the  Scott  Fire  Project  shows 
that  harvest  of  some  fire-damaged  trees 
in  areas  assigned  to  this  Manr:t;ement 
Area  can  reduce  future  fir«  and  insect 
risks  to  the  remaining  fire-dam. aged 
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trees.  QDmpetition  between  the 
remaining  fire-damaged  trees  for 
survival  can  also  be  reduced  if  sor^e 
harvest  is  ailow&d. 

The  salvage  timber  project  is  designed 
to  accomplish  these  objectives  as 
quickly  as  possible  to  minimize  the  r,;;k 
of  insect  infestations,  to  reduce  fuel 
loading,  and  to  rvH~over  insrchantahle 
.sawtimber  btifore  it  detenorat!^s  in  vsiue 
and  removal  becomes  infeasible.  To 
expedite  implementation  of  this 
decision,  procedures  outuned  in  36  CVR 
217,4(aj'n)  are  being  corned  out.  Under 
this  regulation,  tne  following  types  of 
decisions  may  be  exempted  from 
administrative  appeal: 

Decisions  related  to  the  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  •  *  • 

widRres  •  •   *  wh«>n  the  Regional  Forester 
'   *   *  ■ipfpni,nps  ar,d  gives  notice  in  the 
Federal  ke:^ter  that  good  cause  exists  to 
exempt  such  decisions  h-r-.  rpview  under 
this  part. 

Bti.sed  on  the  e.f;v.ronmental  analysis 
documented  in  the  .Scott  Fire  Salvage 
Timber  Sale  EA  ai.d  la  the  Nez  Perce 
Forest  Supervisor's  Decision  Notice,  I 
have  determined  tnat  good  cause  exists 
to  exempt  the  decision  to  implement 
this  project  and  the  decision  to  adopt 
Fores-  Fidn  Amendment  No.  17  from 
administrative  review.  Therefore,  upon 
publi-catjon  of  th;s  no.u.e.  the  Scott  Fire 
Salvage  Timber  Sale  and  Nez  Perce 
Forest  Plan  Amendment  No  17  wul  not 
be  subjeil  iu  review  under  36  CFR  pdrl 
217. 

Dated;  Jul^  12.  1993. 
Chrutoph^r  D  Risbrudt, 

Deputy  P.egionut  Forester,  Sortitem  Region. 
IFR  Doc.  93-16870  Filed  7-14-93;  8;45  am] 
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Enzymatic  Delnking  of  Recycled 
Fibers;  tntent  lo  form  a  Consortium 

Program  Description 

Purpose 

The  USDA,  Foresi  Service,  Forest 
Produces  LjiDorat  jry  fFPL]  is  seeking 
industrial  pa.'i.ners  to  form  a  consortium 
dedicated  ic  the  enzymatic  demking  of 
recycled  fibers  -onder  the  authority  of 
the  Federal  Technology  Transfer  Act  of 
1986(15  U.S. C  3710a), 

.\n  industridi  partner  may  be  anv 
Federal  Agency,  imiversity,  private 
business,  nonprofit  organization. 
research  or  engineering  entity,  or 
combination  of  the  above 

A  summary  of  the  proposed  reseri.-i.h 
and  development  is  as  fellows: 

(a)  MicroDiai  ceilulases  and  xylariases. 
applied  to  recycled  fibers  dunng  high 
consistency  maceration,  facilitate 


removal  of  toners  by  subsequent 
flotation  and  washing  stages.  Ur-.u-r 
optimal  conditions,  the  enzvTnes  are 
m^jre  efficient  ihan  conventional 
cieiiiKing  fiiemic^ls,  and  they  do  not 
create  probirms  m  waste  water  clean 
up.  Initial  studies  have  identified 
several  commercial  enzvire 
preparations  that  couic  ':w  <  i.rnpetitive 
with  current  chemical  ^bUijang 
technology. 

(b)  Fuitaer  development  could 
proceed  along  several  lines: 

(1)  Enzymes  could  be  formulated  with 
appropriate  deinking  chemicals  to 
obtain  synergistic  activity; 

(2)  More  effective  enzymes  could  be 
identified; 

(3)  The  active  components  of  the 
enzymes  could  be  better  defined  to 
improve  efficiency  and  reduce  cost  of 
enz)Tne  production; 

(4)  Process  engineering  control 
technologies  could  be  developed  that 
would  improve  the  efficacy  of  enzyme 
application;  and 

15)  Enzyme  treatment  could  be 
developed  that  would  shorten 
fiberization  times,  improve  drainage, 
and  enhance  strength  properties  as  they 
facilitate  deinking. 

(6)  Other  proposed  research  topics 
>*  hich  may  emerge  from  consultation 
^^  ith  consortium  members. 

(c)  We  propose  to  accomplish  these 
objectives  by  conducting  research 
within  an  industrial  consortium,  the 
consortium  members  consisting  of  an 
enzyme  manufacturer,  a  suppher  of 
deinking  chemicals,  a  process 
engineering  company,  and  a 
manufacturer  of  deinked  recycled  paper 
pulp.  Information  and  expertise  will  be 
shared  in  order  to  develop  the  most 
practicable  technology  in  the  least 
amount  of  time. 

(d)  Initial  studies  would  focus  on 
identifying  critical  enzyme  performance 
characteristics  and  scaling  up 
processing  technology  to  plant  trials. 
The  primary  objectives  of  this 
consortium  shall  be  to  develop  a 
fundamental  understanding  of  the 
mechanisms  of  enzymatic  deinking  to 
enable  rapid  commercial  development. 

A  meeting  of  p>otential  industrial 
partners  will  be  held  on  August  24, 
1993,  to  discuss  the  formation  of  the 
consortium,  the  present  status  of  the 
technology,  and  the  anticipated 
te<;hnology  to  be  developed  under  the 
auspices  of  thie  consortium.  Prior  to  that 
mwting,  a  Proprietary  Information 
D.sclosure  Agreement  (PIDA)  will  be 
required  to  be  executed  by  each 
organization  and;or  individual,  as 
applicable,  attending  the  meeting. 
Copies  of  the  PID.A  fur  execution  may  be 


Proposals  will  be  invited  ai  t.'ie 
meeting  for  each  of  the  stAnri    .i  .'«.    f 
further  deveiopmen   T:.v  k,  .   :»■:.,« 
at  the  time  and  address  shown  below. 
Four  panels  will  be  instituted 
comprised  of  persons  knowledgeable  in 
the  field;  they  will  evaluate  the 
proposals  for  each  of  the  four  lines  of 
development  (a  through  d,  above)  and 
will  recommend  the  most  responsive 
proposals  to  the  Grants  and  Agreements 
Officer  shown  below. 

The  Grants  and  Agreements  Officer 
will  negotiate  and  enter  into 
Cooperative  Research  and  Development 
Agreements  (CRADA)s  with  the  selected 
proposers.  The  CRADAs  will  provide  for 
statements  of  the  mutuality  of  interest  of 
the  parties,  the  actions  to  be  performed 
by  the  parties  which  contribute  to  the 
research  and  development,  and  the 
disposition  of  intellectual  property 
rights  arising  from  the  research.  It  is 
anticipated  that  each  CRADA  will 
provide  the  industrial  partner  with  a 
right  of  first  refusal  to  negotiate  a 
nonexclusive,  a  partially  exclusive,  or 
an  exclusive  license  to  the  technology 
derived  from  the  research  under  the 
CRADA.  A  copy  of  a  sample  CRADA 
may  be  obtained  by  writing  to  the 
address  below. 

Proposals  must  be  received  by  the 
close  of  business  September  27,  1993. 
by  the  Grants  and  Agreements  Officer, 
USDA,  Forest  Service,  Forest  Products 
Laboratory,  One  Gifford  Pinchot  Drive, 
Madison,  Wisconsin  53705-2398.  Any 
proposals  received  after  that  time  will 
be  returned  unopened  to  the  proposer. 

Neither  the  approval  of  any  proposal 
nor  the  execution  of  any  CRADA 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

Done  at  Madison.  WI,  on  July  7, 1993. 
John  G.  Bochhuber. 
Grants  and  Agreements  Officer. 
(FR  Doc.  93-16799  Piled  7-14-93;  8:45  am) 
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[Docket  No.  930664-3164] 
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Angeles  We'^cpoiitan  Statistical  Arc-a 

With  Seiecteo  Strvtces  rhr.O'ughc 1  ih 
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Wash;ngto!i 

A . ,  t  NC  V  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 
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SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U  S  C  1512.  \hf 
Minority  Business  Development  A8»»n(  y 
(MBDA)  is  soJidtip^  competi'jve 

applications  for  its  t-os  .\r.gelHS 
Minority  Enterpn.w  Gro\*th  .Assistance 

(NCEGA)  Center.  The  futa!  cos!  of 
performance  for  the  first  bud^^wt  period 
(15  months)  from  NovM.-r.b^r  :   1993  to 
lanuary  1,  1995.  is  estimated  a? 
$3,641,972.  continRent  upon  the 
availability  of  f>jt'ra!  funding  The 
application  mnst  inriiiie  a  minimum 
rost-share  of  15%  of  ir.e  total  prri«ii 
rtxrt  through  non-Fedtj.'-ai  contnbutions 
Cost-shanng  crontnbutions  mav  be  in  the 
form  of  cash  contnbulioris.  Liidnt  fmss. 
in-kjnd  contributions  or  combinations 
thereof.  The  lx»s  An^t^ies  MEGA  Canter 
will  provide  servic*  in  the  Los  Angeles 
Metropolitan  Statistical  .Area  w.th 
selected  services  througnout  the  States 
of  .Maska.  Arizona,  C^!;ior:\i.i.  Hawaii, 
Nevada.  Ore^n,  and  Wash  r.^' on. 

The  ^Jndl^)?  mstrumbnt  for  'Jiis 
pro!ect  wtII  be  a  coc/p^rative  a^ement 
Competition  is  open  to  ■iKiividuais. 
non-profit  and  for-ptDfit  organizations. 
s'ate  and  local  ^governments.  .American 
Indian  tribes  and  f»ducational 
instHutinoj, 

The  purpos<;  of  the  MEGA  Center  is  to 
provide  integrated  bu.siness 
clevwlopmenl  st;rvices  to  minority 
entrepreneurs  in  area^s  of  high 
unemploymeat.  underwmpioyment  or 
distress,  and  areas  of  Los  Angeles  that 
the  President  has  declartxi  a  disaster  as 
a  result  of  the  civu  disturbances  in  Los 
Angeles.  In  addilun  to  basic  business 
assistance  serv  ices.  Lhe  canter  will 
p-ovide  special. zed  assistance  in  the 
areas  of  Franchi.^  Development. 
fA^nstructioa  Assistance  and  Bonding, 
Capital  Deveiopraent,  International 
Trade,  Te<.hnoio^y  .Assistance,  and 
Tourism  Devei'  D'^ent.  Each  one  of 
these  spe<:ializ^-'!  "  :.^  r!*^^s  -'^as  are 
consKit^red  functr)ra:    ■  .ni  virien's.  and 
serve  as  inteprai  parts  of  the  center.  The 
S^EGA  C«nte;  .i.  thnrefore,  equipped  to 
meet  the  more  complex  business  needs 
of  the  minonty  business  community. 
This,  in  turn,  is  expected  to  create 
growing  and  more  profitable  ventures 
resulting  in  incrpased  job  opportunities. 
.Applications  w:il  be  evaluated  on  the 
following  r.rite'iai.  The  experience  and 
capabilities  of  ♦he  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and  specifically, 
the  jperudl  needs  of  mmontv 
businesses,  individu'its  avid 
organizations  i5()  poirts).  tiit;  rtfsoun-eb 
ava.idbls  to  tht  fr:::  ,:.  f- .vidmg 
business  deveb  pnie:.'  --;rvices  (10 
points);  the  firm's  app'oach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  iiicluded  in  the 


application  (20  points]  and  the  firm's 
estimated  cost  fiw  providing  such 
Bjsi stance  (20  points!   An  application 
must  receive  at  iwist  ''0%  of  the  points 
assigned  to  each  evaluation  rjiteria 
category  to  be  considered 
programmaticallv  a<xeptable  and 
responsive  TT^ose  appiicatiaas 
determined  to  iye  acuep'able  and 
responsive  wii.  then  tw  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  tno  number 
of  points  rw..aived,  the  :i«inonstrat»d 
responsibility  of  the  applicant,  and  the 
deternunabon  of  those  most  likely  to 
further  the  purpose  of  the  MbDA 
program.  Ne{?ative  audit  findings  and 
recommendations  and  unsatisfactory' 
performance  under  prior  Federal  awards 
may  result  in  an  application  i.ot  being 
considered  for  award  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  Los  Angeles  MEGA  Center  shall 
be  required  to  contribute  at  least  15%  of 
the  total  project  cost  through  non- 
Federal  contributions.  To  assist  in  this 
effort,  the  Los  Angeles  MEG.A  Center 
may  charge  client  fees  for  management 
and  technical  assistance  (M*T.A) 
rendered.  Based  on  a  standard  rate  of 
$50  per  hour,  the  MEGA  Center  will 
charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less,  and  35%  of  the  total 
cost  for  firms  with  gross  sales  of  over 
$500,000. 

Foodie  revieMfs  culminating  in  yoar- 
to-date  evaluations  will  be  conducted  to 
determine  if  ftinding  for  the  protect 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MEGA 
Center's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  August  31.  1993.  Applications  must 
be  postmarked  on  or  before  August  31, 
1993. 

ADDRESSES:  MBDA  Los  Angeles  District 
Office.  SFRO.  9660  Flair  Drive,  suite 
455,  El  Monte.  CA  91731,  (818)  453- 
8636. 

FOR  FUflTHEfl  INFORMATION  CONTACT: 
Xavier  Mena.  Regional  Director,  San 
Francisco  Regional  Officer,  telephone 
(4151  744-30ni- 
SUPPLEMENTAflV  INfCaMATTONl 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Prc^ams,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-bid 


conference  will  be  held  on  July  30,  1993 
at  10  am.  at  the  MBDA  Los  Angeles 
District  Office.  Questions  concerning 

the  pr©c:eding  information  rjin  he 
answered  by  the  contact  person 
indicatBd  atn>ve.  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  'he  above 
ad.iress. 

Fre- Award  Ccsts — Applicants  are 
hciiiby  notifi'-'d  that  if  they  incur  any 
costs  prior  to  an  award  being  m.ade,  they 
do  so  s^'lely  at  llieir  own  nsk  of  not 
being  roi-Tibursad  by  the  Govem.T^ent. 
Notwilii^land.'ng  any  verbal  as^surance 
that  an  appUcan'  nay  hav«  re<,eived, 
tbiere  is  no  ob;iL;c*ion  on  the  part  of  the 
Department  of  Ccmmerre  to  cover  pre- 
awaxd  costs. 

Awards  under  this  program  shall  be 
s\u;iH<:t  to  ell  Federal  laws,  and  Federal 
and  Departmental  regv-iations  policies. 
anH  prtxiedures  appluiable  to  Federal 
financial  assistance  awards. 

Outstandirg  ALCfunt  Rfceivable — No 
award  of  Federal  funds  shall  ije  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Fedan!  debt  until  either  the 
delinquent  account  is  paid  in  full. 
repeymenl  schedule  is  established  and 
at  lease  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Depannient  of  Commerce  are  made. 

Sl^.-.w  Che<:.k  Fu!icy—.\li  non-profit 
and  for-profit  appl.;jints  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud' theft,  perjury  or  oth§r  matters 
which  signiricantly  reHecl  on  the 
applicant's  management  honesty  for 
financial  integrity. 

A  ward  TeruM  v.  alio  n — The 
Departmentcl  Grants  Officer  may 
terminate  any  grant/cooperative 
a>;reemBnt  m  whole  or  in  part  at  any 
time  btefore  the  date  of  completion 
whenever  it  is  determdned  th.^t  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  llie  conditions  whi(±  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements,  unsatisfactory 
performance  of  the  MEG.A  Center  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  duemed  illegal  and  punishable  by 

law. 

FflZ-se  Sfafements— A  false  statement 
on  an  applif:ation  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  the  18 
U.S.C.  1001. 
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Primary  Applicant  CerUfications-—Al\ 
primary'  applicants  must  submit  a 
completed  Form  03-511. 
"Certif5r8tion.s  Regarding  Deberment, 
Suspension  and  Other  Rasponsibiiily 
Matters;  DnigFree  Workplace 
Requirement  and  Lobbying" 

S'onprocurpment  Debar-men:  ar.d 
Suspension — Prospective  parti  Jpant.s 
(as  defined  at  15  CF'R  part  26  §  105)  ar* 
subject  to  15  CiH  part  26. 
"Nonprocurenienf  Debannen!  .,nd 
Suspension  '  and  the  related  s<.  "tion  of 
the  certification  form  prescribed  abov>» 
applies. 

Dru^  .^riw  WorKpiace — Graniees  las 
defined  at  15  CFR  pari  26,  ^  605)  are 
sub)ect  to  15  rj'R  pert  2h.  subpart  F. 
■  (Ircvemment  Rnquuerreiits  fo:  iJrug- 
Free  Workpiar.e  'Grants)  '  and  the 
r^^lated  section  of  the  cer^ificat.on  fcrni 
prescnbed  above  applies 

Anil-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  §  105)  are  sub)ec1  to  the 
lobbying  provisions  of  31  U  S  C   1352, 
'  Limiiation  on  use  of  appropr.ated 
funds  to  influence  certain  Federal 
conlrarting  and  financial  tran.«»actions 
and  ttie  lobbying  section  of  the 
rertificatjon  form  prescribed  abo\e 
applies  to  appiicalions-'bids  for  grants, 
'■ooperative  agreements,  and  cant-ads 
fir  more  than  $100,000 

Anti-Lobbying  Disclosures—  An v 
applicant  that  has  paid  or  will  pay  for 
icbhying  using  any  hu^ds  must  submit 
an  SF-LLL,    Disclosure  of  Lot^bying 
Activities,"  as  required  under  15  (,FR 
part  28,  Appendix  B 

luower  Tier  Certificatiom, — Recipients 
shall  require  applications/'bidders  for 
subgrants,  contracis.  subcontracts,  or 
other  lower  tier  covered  transactions  at 
anv  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  X'oiuntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  Farm  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SK- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
EXX  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

fC^taiog  of  Federal  Domestic  Assistance 
1 1  800  Mtnonfy  Business  Development) 

Dafsd:  (u)v  12,  1993. 
Loretta  Younf^, 

Amng  [>fputv  Director,  Minority  Pusirtffss 
Deveiopntent  A^enry 

IFR  Dot,  9.?-16«0«  Piled  7-14-93:  8  15  ami 
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National  Oceanic  and  Almo«pherlc 
Administration 

Modernization  Tranaltlon  Corrmlttee 

AGENCY:  National  Weather  Service. 
NHtion-il  Oceanic  and  Atmospheric 
,'\Qrrwr, istration,  Department  of 
Commerce. 

ACTION:  Notice  of  ftstahiishment. 

SUMI*ABv-  The  I3epartm««nt  of  i  c.rnniHv  f 
fiiinounces  the  e'^taolishment  o?  the 
Moaenuz<itiun  Transition  Cor  rri.ttee  en 
July  8,  1993   in  accordance  with  Public 
Law  102-567,  section  707  (Weather 
Service  Modernization  Art  (the  Act)). 
The  Secre1.ary  of  CGrnmf^rt,e  has 
determined  that  the  Ccmnuttee  is  in  the 
public  interest  \n  connertion  v^ith  the 
rriodertiization  of  the  National  Weather 
Service  (NWS)  and  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

FOR  FUPTHER  INFORMATION  COVACT: 

'-enator  rtaygor,  TPO,  1.J23  Ea^i-West 
Highway  #  17228.  Silver  Spring.  MD 
z0910 

SUPPLEMENT AflY  •♦FORMATION:  The  Act 
»quires  NOAA  to  consu;'  wiui  a  12- 
member  Modernization  Transition 

Committee  before  publishing  Uie 
modernization  tnteria  required  by 
section  704  of  the  Act,  These  are  the 
f  riieria  for  cximmissioning  and 

decoinmi.ssioning  new  weather 

I  '.•servation  systems  ard  for  certifying 

that  closing,  oonsohdating,  automating. 

or  relocating  a  field  office  of  'he  .NWS 

will  not  result  m  av.v  ri^'ai',ii':on  of 

servi(*s. 

The  CommitiHe  wili  couMst  of  12 
iiiembers  chosen  to  ass^^re  a  tvalanced 
representation  of  mtert^t  an.J 
viewfKiints.  The  S«cxt'lrtr>  wu,  appoint 
seven  members  from  civil  defense  and 
public  safety  organizations,  news  media, 
aiiv  labor  orgaiu/.at!on  certified  by  the 
Federal  Labor  Relations  Autboriiy  as  an 
t-xciusive  representative  of  National 
Weatner  Service  Emplovees 
in Rteoro logical  experts,  and  pnvaif^ 
sector  users  of  weather  information, 
such  as  pilots  and  fanners 
,*.dJi'ion,ai!v.  five  members  representing 
figencies  and  departments  of  tiie  U.S. 
Government  that  are  responsible  for 
providing  or  using  weather  spnnf  es, 
including,  but  not  iimittici  ♦.    'rie 
National  Weather  Service,  the 
Department  of  Defense,  the  Fi-f.>ra] 
Aviation  Administration,  ar.d  ihe 
Federal  Emergencv  Agenrv.  shall  be 
fippointed  to  the  Commttef 


1  t,i.s  -'  .,<,ni.rr;;ttt«-  wui  r*e  renf'WHi,i  luiy 
fl, I9y5 

Elbert  W   ^ndav  |r. 

Assistant  Administrator  for  Weather  S*"-.  n  .- 

IFR  Doc  9 '   ■ .  '  so  1   it^d  7-14-93;  8:45  ami 
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Finding  c*  No  Signi'icari  Irripact — 
V*'SH-BSD  and  Suppiem»ntal 
Envifcmmentai  Afc&«fc*.meru 

AGENCY   NFXK.\n  Joint  System  Program 

'*'i^  y   N'ai:i",<i;  i  y  Hsnif  and 
-■■/.iiiospntinL  AJii;.i.;.st:atJon, 
Department  of  Commerce. 
ACTION:  Notice  of  availability. 

SUMttAfiy;  The  NEXRAD  Joint  Systaa 
\     g'l)  a  Office  (JSPO)  announces  tba 
availability  of  the  Supplemental 
Environmenta!  .\sseeaineot  (SEA)  of  tb« 
effects  of  biH(  •.!  umapietic  radiation  from 
the  WSR-88D  and  the  Finding  of  No 
Significant  Impact  (FONSI)  of  that 
study. 

FOR  FURTHER  INFORM  A  no#<  CONTACT: 
NOAA.  SPOl,  13.t    f^isi  West  Highway. 
#15170,  Silver  Spring.  Maryland.  20910. 
Attn:  Mr  Hav  d  Smiley.  Deputy 
Program  Vid!.,i^»ir. 

SUPf>lEMENTAUY  iNFO«MAnON:  The  WSR- 
hoL  irogram  .i  t^ing  unpiemented  by 
the  JSPO.  formed  by  the  US. 
Departments  of  Commerop 
Transportation,  and  Defense  .l»«^»C 
DOT,  and  DOD)  The  WSR-&8D  PTTjgr«m 
consists  of  the  design,  siting, 
construction,  and  installation  of  116 
National  \\^t.\\\w,  S+rv-;*  p  'N'A'-    -aCn-^ 
in  the  con'oneiitai  Lrutec  5iatt»&,  14 
Federal  Aviation  Administration  (FAA) 
radars  in  Alaska.  Hawaii,  and  the 
Caribbean;  and  22  DoD  radars  in  the 
continental  United  States  (the  FONSI 
does  not  apply  to  WSR-88D  units  being 
installed  by  DoD  outside  the  U.S.). 
The  SEA  updates  portions  of  the 
environmental  analysis  included  in  the 
Programmatic  Environmental  Impact 
Statement  (PEIS)  published  by  the 
NEXRAD  JSPO  in  1984.  The  SEA 
focuses  on  the  potential  for 
electromagnetic  radiation  from  the 
WSR-88D  to  result  in  signi Scant 
biological  effects.  In  extending  the 
earlier  analysis,  the  SEA  used  current 
radar  performance  specifications  and 
field  measurements  made  at  the  WSR- 
88D  Operational  Support  Facility  to 
recalculate  and  verify  the  strength  of  the 
electromagnetic  field  created  by  the 
radars  during  operation.  The  SEA  aim 
addressed  the  potential  biological 
effects  from  exposure  to  the 
electromagnetic  Seld  created  by  power 
lines  serving  each  radar  Finally,  the 
document  reexamined  the  potential  for 
the  creation  of  hazards  to  humans 
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through  electromagnetic  interforTice 
(EMI)  with  cardiac,  pacemakers, 
electroexplosive  devices,  and  fueling 
operations 

The  SEL^  review  of  research  since 
1984  found  no  scientific  evidence  that 
Bxpoffure  to  WSR-88D  radio  frequency 
radiation  (RFR)  will  result  in  adverse 
biologic  impacts 

Similarly,  the  review  found  tnat 
adverse  effects  are  not  expected  to  result 
from  expos'jre  to  WSR-38D  power-line 
fields  Finally  as  concluded  in  1984,  no 
hazards  will  be  created  for  operation  of 
cardiac  pacemakers,  use  of 
electroexplosive  devices,  or  fuel 
handling  The  fSPO  concludes  that  the 
finding  of  the  1985  Record  of  Decision 
(RODJ  remains  valid— implementation 
of  the  WSR-88D  Program  wall  not  cause 
significant  adverse  imparts  on  human 
health  or  hazards  to  electromagnetic 
systems  Constrjc-tion  and  operation  of 
the  WSR-88D  system  will  not  cause 
significant  adverse  impacts  on  the 
human  envir':;nment 

All  practical  means  to  avoid  or 
minim.izp  environmental  effects  will  be 
undertaken  In  keeping  with  the 
recommendatmn  -'f  the  198.5  ROD,  the 
JSPO  will  continue  the  cunent  practice 
of  pnaparing  environm.ental  assessments 
for  individual  WSRSBD  sues 
Env.ronmental  sam.piing  and 
m.easurement  will  be  conducted,  as 
necessary,  at  specific  sites  to  analyze 
possible  im.pa'rt  levels  Dur-ng  the 
environmental  review  cf  specific  WSR- 
88D  sites.  Fedaral,  State,  and  local 
environment  and  resource  protection 
agencies  will  be  consulted. 

Dated  June  29,  1993.  | 

Robert  M.  VtloDe 
Director  System  Rrograw  Office. 
[FR  Doc.  93-16798  Filed  7-14-93;  8:45  am) 

MLLMO  COOe  XKV-lt-M 


Flofida  Keys  Natiorai  Mar1n« 
Sanctuery  Advisory  Council,  Open 
M6«tlng 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  ot  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Ser\)ce  (NOS),  National 
Oceanic  and  Atmospneric 
Administration  (NOA.M,  Department  of 
Commerce 

ACTTOW:  Flonda  Keys  National  Marine 
Sanctuary  Advisory  Council,  notice  of 
open  meeting. 

SUUUAPY:  The  Council  was  established 
in  December  1991  to  advise  and  assist 
the  Secretary  of  Commerce  in  the 
development  and  implementation  of  the 
comprflhensive  management  plan  for 


the  Florida  Keys  National  Marine 

Sanr1uar%- 

TTME  AND  PUkCE:  Tuly  29  and  30.  1993, 
from  9  am  until  adjournment.  The 
meeting  location  will  be  at  the  Hawks 
Key  Resort.  Mile  Marker  61,  Route  1, 
Duck  Key.  Florida. 

agenda: 

1  Solicit  public  comment  on  Florida 

Keys  National  Manne  Sanctuary 

managemeni  altemaiives 
2.  Discussion  and  vote  on 

recommendation  of  a  preferred 

litemative. 
PUBUC  PARTICIPATXJN,;  The  meeting  will 
be  open  to  puhiit  participation.  The  first 
day  will  be  devoted  ':j  oral  comments 
and  questions.  Seats  will  be  set  aside  for 
the  public  and  the  media  Seats  will  be 
available  dn  a  first-come  first -served 
basis 

fW  FURTHEH  INFORMATION  COWTACT: 
Pamala  James  at  (305)  743-2437  or  Ben 
Haskell  at  (301)  713-3137. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program 
Dated:  July  9, 1993. 
Frank  Moloney, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
[FR  Doc.  93-16754  Filed  7-14-93.  8:45  ami 

BtUUMO  COOe  1610-Z2-M 


Marine  Mammaia 

AGENCY:  National  Marine  Fisheries 
Service,  NCAA,  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  (P466a). 

SUMMARY:  On  April  20, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  21285)  that  an  application  had  been 
filed  by  Mr.  Scott  D.  Kraus,  Edgerton 
Research  Laboratory,  New  ^uigland 
Aquarium.  Central  Wharf,  Boston.  M-\ 
01220-3309  for  authorization  to  harass 
up  to  20,000  harbor  porpoise  (Phocoena 
phocoena)  annually  during  the  conduct 
of  underwater  acoustic  playback 
experiments,  over  a  three  year  period,  in 
the  inshore  and  coastal  waters  of  Maine 

Notice  is  hereby  given  that  on  July  9, 
1993.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  cf 
1972,  as  amended  (16  U.SC.  1361  et 
seq.],  NMFS  issued  a  permit  to  the 
above  applicant  to  harass  up  to  1000 
harbor  porpoise  aimually  as  described 
above,  subject  to  certain  conditions  set 
forth  therein, 

ADDRESSES-  The  permit  and  associated 
do<;uments  are  available  for  review 
upon  written  request  or  by  appointm.ent, 
in  the  following  offices 
Office  of  Protected  Resources,  N'MFS, 

NOAA,  1335  East-West  Hwy  ,  Silver 


Spring.  MD  20910  (301/713-2289); 

and 
Director,  Northeast  Region.  NMFS, 

NOAA,  One  Blackburn  Drive. 

Gloucester.  MA  01930  (508/281- 

9200). 

Dated:  |uly  9.  1993 
William  Fox,  Jr., 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service 
(FR  Doc.  93-16756  Filed  7-14-93;  8:45  ami 
BtLUNO  COOC  1610-22-M 

Proposad  Independent  Scientific  Peer 
Review  of  the  Catch  Limit  Aigofithm  ot 
the  International  Whaling 
Commission's  Revised  Management 
Procedure 

AGENCY:  National  Manne  Fisheries 
Service  (NlviFS),  NOAA,  Commerce. 
ACTION:  Notice  of  request  for 
nominations, 

SUIWMARY:  At  its  1992  Annual  Meeting, 
the  International  Whaling  Commission 
(IWC)  adopted  a  mathematical 
procedure  that  could  be  a  basis  for 
calculating  catch  limits  for  commercial 
whaling.  This  notice  seeks  nominations 
of  qualified  scientists  from  outside 
N'MFS  to  participate  in  an  independent 
scientific  peer  review  of  the  procedure. 
DATES:  Nom.inations  should  be  received 
by  NMFS  by  August  30.  1993. 
ADDRESSES:  Nominations  for  the  peer 
re\^ew  panel  should  be  sent  to  Dr. 
MicJiae!  P.  Sissenwine.  Senior  Scientist 
for  Fisherias.  Nations  1  Marine  Fisheries 
Service.  1335  Eost-West  Highway,  Silver 
Spring,  MD  20910 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Swartz  (301-713-2239). 
SUFPLEIWENTARY  INFORMATION:  At  its 
1992  Annual  Meeting,  the  Scientific 
CcTimittee  of  the  IWC  unanimously 
recommended  that  the  Commission 
adopt  a  specific  Revised  Management 
Procedure  (RMP)  and  its  mathematical 
algorithm  for  calculating  caich  quotas 
for  commercial  whaling — the    catch 
limit  algorithm"  or  CLA.  The 
Commission  accepted  the  advice  of  the 
Scientific  Comm.ittee  and  adopted  the 
RMP  in  principle.  At  the  same  time  it 
affirmed  that  commercial  whahng  could 
not  be  permitted  unless  catch  limits 
have  been  calculated  by  the  Scientific 
Committee  and  approved  by  the 
Commission,  and  it  set  forth  a  series  of 
additional  steps  that  need  to  be  taken 
before  any  catch  quotas  are  calculated. 

The  RMP  was  developed  to  satisfy 
three  criteria  established  by  the  IWC;  (1) 
To  ensure  the  highest  possible 
continuing  yield,  (2)  to  ensure  that  a 
stock  does  not  become  depleted  by 
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harvesting,  and  (3)  to  ensure  sUbility  in 
the  catch  quotas.  Of  these  three  mtena. 
the  rWC  chose  to  put  greatest  emphasu 
on  criteria  number  (2). 

The  Scientific  Committee  spent  more 
than  5  years  in  developing  the  RMP  and 
its  CLA.  Several  possible  procpdures 
were  proposed,  and  each  was  evaluated 
wnth  an  extensive  series  of  computer 
simulations.  The  current  management 
scheme  (the  New  Management 
Procedure)  was  also  evaluated  it  did 
not  perform  as  well  as  any  of  the 
proposed  procedures.  In  1991  the 
Commission  selected  one  procedure  as 
8  base  for  further  development  and  :n 
1992,  when  the  Soentific  Committae 
resolved  the  main  difficulties  in  'he 
practical  implementation  of  the 
procedure  horn  a  scientific  p<;iint  of 
view,  the  Commission  adoptefi  it  in 
principle  Final  documentation  of  the 
CLA  WHS  completed  at  the  1993  ,\nnuai 
Meetinji?  of  the  IWC's  Scientific. 
Committee. 

On  ?^y  5.  1993,  the  Secretary  of 
Commerce  announced  the  United 
States'  opposition  to  the  resumption  of 
commercial  whaling,  but  said  the 
United  States  will  continue  to  work 
within  the  rWC  to  perfect  the  Revised 
Management  Sciieme,  which  includes 
the  RMP  and  the  CLA.  As  part  of  the 
U.S.  evaluation  of  the  propose-i 
procedure,  NfMFS  has  decided  to 
conduct  an  independent  scientific  peer 
review  of  the  RMP  and  its  CLA  l>efore 
making  any  final  judgment  about  the 
efficacy  of  the  procedure.  This 
independent  sdantific  peer  review  is 
intended  to  examine  the  CLA  and  the 
results  of  simulation  tnals  conducted  by 
the  rWC's  Scientific  Committee  to  assess 
the  performance  and  applicability  of  the 
RMP  as  a  manaaement  tool. 

In  addition,  the  review  will  address 
the  data  requirements  for  an  external, 
fishery-independent  monitoring 
program  to  assess  the  performance  of 
the  RMP,  as  was  discussed  by  the  FVVC 
at  its  1993  Annual  Meeting  in  Kyoto, 
Japan. 

The  review  will  not  address  any  other 
questions  related  to  commercial  whaling 
or  whahng  policy,  including  whethei  or 
not  commercial  whaling  should  be 
authorired  by  the  IWC  based  on  CLA- 
derived  catch  quotas  or  any  other  basis 
To  be  most  valuable,  the  review  will  be 
conducted  by  scientists  with 
demonstrated  expertise  in  quantitative 
science  from  outside  NfMFS. 

The  review  panel  is  expected  to 
convene  for  1  week  in  Woods  Hole.  MA. 
in  late  October  1993. 

By  this  notice,  NMFS  is  sohciting 
nominations  of  scientists  to  serve  on  tlie 
peer  review  panel.  To  quahfj'.  nominees 
must  have  demonstrated  an  exceptional 


expertise  as  saentisls  in  one  or  more  of 
the  following  areas  Quaiititative 
population  dynamics  resource 
management  modeling,  and.'oi  Hpp:)t^<i 
{i«:ision  theors'  Thev  mast  ai.«o  t-.^w 
had  no  pnor  int'(j,'\'*»meij;  .r:  IV\t, 
related  issues 

Dated   k,:v  8,  :9S3, 
Grt*  Matiock. 

Artin^  Assistani  Adm.n.straiorfor  Fisheries. 

Sjttonai  Marine  Fish&iea  Service. 

FR  DtK  93-16801  Filed  7-14-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  lnform»tfon  CoMection 
r{e<jujrefntin{  Submitted  to  0MB  for 

Review 

ACiOH  Notice, 

TTie  Department  of  Defense  has 

«  r> r;  1 )  ■ ;  eci !  o  OMB  for  clearance  the 
f  .  H  »  iroposal  for  collection  of 
information  under  the  provisions  of  the 

Paperwork  Reduction  Art  44  U.S.C 

iiiapier  35], 

Tilie  and  Applicable  Form:  Validation 
of  Public  or  Community  Service 
Employment  Performed  by  Retired 
Personnel  Retired  Under  tfie 
Temporary  Early  Retirement 
.*iiiihGrity  fTI3lA)  for  Increased 
Retirement  C^imp^nsation,  DD  Form 
26-6 

T\j)e  of  Pf^uest  Exp*>djted  Submission- 
Approva!  Date  Requested:  30  days 
after  publication  m  the  Federal 
Register 

A  veragp  Burdrn  Per  Response:  10 
minutes 

Respi-inse  Per  Ff^pondent- 1 

Sumt^er  of  Pes r""'nfifnfs   4 300 

Ar:f. o.ji  ,^;.rd»7.  Hci  s   :>-  0 

Annual  Reiponsti.  -i.aJU 

.Weeds  and  Uses:  F^ubhc  Law  102-484, 
section  4464  requires  the  Department 
of  Defense  to  develop  pohcy  and 
procedures  to  validate  and  credit 
increased  retirement  compensation 
for  qualif>ing  public  and  community 
service  employment  performed  by 
retired  personnel  of  the  Armed  Forces 
under  the  early  retirement  program 

Affected  public  Individuals  or 
households.  State  or  local 
goverr.monts,  non-proHt  institutions, 
arid  small  businesses  or  organizations 

Frequency  Qi\  ocxasion  and  annually 
thereafter 

Respondent's  Obligation  Rbquirea  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Mr  Edward  C 
Springer.  Written  comments  and 
recommendations  on  uhe  p^l'po^ed 
information  coiletrtion  should  be-  .stiit 
to  Mr,  Spnnger  at  the  Offic-e  a!" 


.Manegen>erir  and  Bm >,:»■••    i '♦♦^k  (' iffn'w 
for  DoD ,  ro  n  I T ;  ■; ;  '•!  '■   ^*t.'  h'  F-  x  k  i. ,, » i  vf* 
OfBce  Builaing,  V>a&n;;igiju,  LJL. 
20503. 
DODaeamn  '  -^^  *»r  \^r  w  ni«m  P 
Pearce,  Wrr^e.'';  r*»<';  ."s'v  tat  i  ruiiM*  of 
the  information  collection  proposal 
^hr^tild  hf  wrt  to  Mr.  Poa^^  W71S/ 
:.-';'.  ?R   ', . :  '■  '^-'ferson  D»   >,  M;Kl':v«.Hy, 
suite  1204.  Arlington,  Virginia  22202- 
4302. 

Dated:  July  12. 1993. 
L  .M  BvDuin. 

,*    'Pr'-::!t/~  :  :Sr.  Ff^dpT,'  P''i::<'tfT  UaisoB 

IFR  Doc  li  4  FUod  7-14-93;  8:45  Bn| 
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P:.jbl!c  Snfofrnatior:  Cct.ecti..)n 
Fequirem,;->n!  S.,.jDmit'eG  t:;  ,:?M3  for 
Review 


ACTiON.  Notice 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 

Tide,  Applicable  Form,  and  OMB 
Control  Number  Health  Insurance 
Claim  Form:  HCFA-1500;  OMB 
Number  0720-0001 

Type  of  Request:  Revision 

Number  of  Respondents:  7,800.000 

Responses  Per  Respondent:  1 

Annual  Responses:  7,800,000 

Average  Burden  Per  Response:  15 
minutes 

Annual  Burden  Hours:  1,950,000 

Needs  and  Uses:  The  information 
collected  by  this  form  is  used  by 
OCTriAMPUS  to  determine 
reimbursement  for  health  care 
services  or  supplies  rendered  by 
individual  professional  providers  to 
CHAMPUS  beneficiaries.  The 
requested  information  is  used  to 
determines  beneficiary  eUgibility, 
appropriateness  and  cost  of  care, 
other  health  insurance  liability,  and 
whether  services  received  are 
benefits.  Use  of  this  form  continues 
the  OCHAMPUS  commitment  to  use 
the  national  standard  claim  form  for 
reimbursement  of  services  and 
supphes  provided  by  individual 
professional  providers 

Affected  Public:  Individuals  or 
households,  State  or  local 
governments,  businesses  of  other  for- 
profit.  Federal  agencies  or  employees, 
non-profit  institutions,  small 
businesses  or  organizations,  and 
Federal  agencies  or  employees 

Frequency:  On  occasion 
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fiespon  ?-r;r';'s  Obligation:  Required  to 
obtain  or  retain  a  benefit 

0MB  Desk  Officer:  Mr.  Joseph  F.  Lackey. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr  Lackey  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3002.  New  Exeoitive 
Offire  Building,  Washington.  DC 
iC5uJ 

DOD  Ciearance  Officer:  Mr.  William  P. 
Pdarce.  Written  requests  for  copies  of 
rlie  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
=5uite  1204,  Arlington.  VA  22202-4302 

Dated:  July  12, 1993. 
L.M.  Bynum, 

Alternate  OSD  Fedsrd  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc  93-15773  Filed  7-14-93;  8:45  ami 

9M.  jl*G  :00£   K-X, --"•*-  « 


Office  c'  \'f^  Socftairy 

Reoewwal  of  lue  St'^iegc 
Environmsri.ai  Researir  4 
DevetoDment  '^•■■^jg^arr.  Scientific 
Advisory  5oerd 

Acno*.  NouLtt. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463.  the  "Federal 
.\dvisory  Committee  Act."  notice  is 
hereby  given  that  the  Strategic 
Environmental  Research  k  Development 
Prot^rani  Scientific  Advisory  Board 
iSERDP  SAB)  has  been  renewed  by  the 
Department  of  Defense  (DoD). 
Authorization  for  the  SERDP  SAB  is 
contained  in  Section  2904,  Title  10 
U.S.C. 

The  SERDPS  SAB  will  provide  advice 
and  recommendations  to  the  Secretary 
of  Defense  and  the  Secretary  of  Energy. 
via  the  SERDP  Council,  on 
environmental  research  and 
development  activities.  This  will 
include  matters  involving  technologies, 
research,  projects,  programs,  activities, 
and  funding  considerations  where 
appropriate,  within  the  scope  of  the 
SERDP 

The  SlFsDP  SAB  will  continue  to  be 
compnsed  of  between  six  and  thirteen 
members,  as  specified  in  Title  10,  who 
axe  eminent  in  the  fields  of  basic 
sciences,  engineering,  ocean  and 
environmental  sciences,  education, 
research  management,  international  and 
security  affairs,  health  sciences,  physics, 
and  social  sciences.  Due  regard  will  be 
given  to  women  candidates  and  other 
minority  groups.  Efforts  will  also  be 
made  to  ensure  that  the  membership  is 
weil-balanced  in  terms  of  the  functions 


to  be  performed  and  the  interest  groups 
represented. 

For  additional  information  regarding 
the  SERDP  SAB,  please  contact  Dr. 
Joseph  Osterman.  telephone:  703-695- 
9759. 

Dated:  July  12. 1993. 
LM.  Bynum, 

Atemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-16776  Filed  7-14-93;  8:45  am) 
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ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-453,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DL\ 
Scientific  Advisory  Board  Panel  on 
Intelligence  Support  to  OSD  Offices  has 
been  scheduled  as  follows: 
DATES:  19  July  1993  (0900-1700). 
ADDRESSES:  Monday,  19  July  1993,  The 
Defense  Intelligence  Analysis  Center, 
Building  6000,  Boiling  Air  Force  Base, 
Washington.  DC  20340-1328. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
W.S.  Williamson.  Executive  Secretary, 
DL\  Scientific  Advisory  Board, 
Washington,  DC  20340-1328,  (202)  373- 
4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b{c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  of  Policy 
Support. 

Dated:  July  12. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-16775  Filed  7-14-93;  8:45  ami 

BtLUNQ  COOE  5000-04-44 


Militarily  Critical  Technologies  List 

AGENCY:  Under  Secretary  of  Defense 

(Acquisition). 

ACTION:  Notice. 

SUMMARY:  The  1992  Militarily  Critical 
Technologies  List  (MCTL)  is  now 
available.  The  1992  MCTL  was  prepared 
by  the  Under  Secretary  of  Defense  for 
Acquisition  as  required  by  the  Export 
Administration  Act.  The  Act  directs  that 
the  Secretary  of  Defense  shall  bear 

f>rimary  responsibility  for  developing  a 
ist  of  Militarily  Critical  Technologies. 


FCR  RjRTHER  INFORMATION  CONTACT: 

Dr.  Joe  P.  Goiden  or  Mr,  ib  A  Berg. 
Office  of  the  Deputy  Under  Secretary 
(International  Programs)  Telephone: 
(703)  695-9777  or  (7031  614-4777;  F.^X: 
(703)693-0128 

SUPPLeME.NTARV  INFORMATION:  The  List 
was  produced  ry  working  groups  of 
technical  experts  from  the  Govemmani, 
the  Military.  Industry-  and  Academia. 
The  expert*  conducted  deiaued  ainivs-s 
of  each  of  15  technologies  which  Do  J 
assesses  to  be  critical  to  the 
development,  production  and  use  of 
military  capabilities  of  significant  value 
to  potential  adversaries.  The  1992 
MCTL  supersedes  the  October  1989 
MCTL. 

The  1992  MCTL  has  been  expanded  to 
identify  technologies  of  importance  to 
the  control  of  the  prohferation  of 
weapons  of  mass  destruction  and  their 
missile  delivery  systems.  A.lso  new  are 
summary  estimates  of  the  general  status 
of  foreign  capabilities  in  the  MCTL 
technology  areas. 

While  the  MCTL  does  not  replace 
existing  export  control  lists  or  other 
international  guidelines,  it  supports 
development  of  export  control  policy, 
technology  release  guidelines,  and  non- 
proliferation  policy  (to  include  treaty 
verification).  It  is  the  basis  for  specific 
proposals  for  controls  to  be 
implemented  by  CoCom,  other 
multilateral  control  regimes,  or  U.S. 
mechanisms  such  as  the  Commerce 
Control  List  (CCL)  and  the  U.S. 
Munitions  List. 

The  MCTL  is  available  to  Government 
agencies  and  their  contractors  in  paper 
copy  or  on  diskette  from  the  Defense 
Technical  Information  Center  (DTIC). 
Send  mail  requests  to:  DTIC,  Building  5, 
Cameron  Station,  Alexandria,  VA 
22304-6145;  FAX  requests  to  (703)  274- 
9307;  and  telephone  requests  to:  (703) 
274-7633 

The  general  public  can  get 
information  on  obtaining  copies  of  the 
MCTL  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161;  FAX  inquiries  (703)  321-8547; 
and  telephone  inquiries  to  (703)  487- 
4650. 

Dated:  July  12. 1993. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  91-1  e?:*?  Filed  7-14-93;  8:45  am] 
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Department  of  the  Army 

Security  Seals  for  Transportation  of 
DOD  Cargo 

AGENCY:  Militan'  Traffic  Management 

Command,  DOn. 

ACTKX:  NolK.e. 

SUMMARY:  The  Military  Traffic 
Mariagt^ment  Comniand  (MTMC)  is 
evaluating  all  security  seals  that  can  be 
used  to  secure  sensitive  Department  of 

Defwnse  (DOD)  cargo  in-transit.  Such 
shipments  include  anns,  ammunition 
and  explosives  (AA&E),  hazardous 
material,  and  classified  material. 

DATES:  Suggested  seals  of 

c  orrespondence  must  be  submitted  by 

Septembtjr  13.  1993. 

ADDRESSES:  Submit  seals  or 

I  :;rrespondence  to  Headquarters, 

.''  luiiary  Traffic  Management  Command, 

ATTN:  MTOP-S/Darryl  Richardson, 

5611  Columbia  Pike,  Falls  Church.  VA 

22041-5050;  telephone  (703)  756-2030 

or  DSN  289-2010. 

SUPPLEMENTARY  INFORMATION;  M  I.Mu 
invites  manufacturors  and  or  designers 
of  secunty  seals  to  submit  their  seals  for 
testing  to  the  Military  Traffic 
Management  Command.  At  least  ten 
(10)  seal  samples  are  required.  Once 
received  seals  will  be  forwarded  to  a 
testing  agency.  Once  the  agency  has 
tus'f>d  ilie  seals,  their  evaluations/ 
recommendations  will  be  provided  to 
MTMC  Based  on  these  evaluations. 
.MTTviC  will  consider  seals  for  possible 
inclusion  in  the  MTMC-approved  cargo 
seal  listing.  This  listing  is  provided  to 
all  MTMC-approved  commercial 
carriers  and  E)OD  agencies  charged  with 
transporting  sensitive  DOD  cargo. 
.'vfTMC  also  encourages  seal 
manufacturers  and  designers  to  provide 
recommendations  for  cargo  seal 
standards 
kanneth  L  lienton, 
^  rr-^.  y  Federal  Register  Liaison  Officer. 
[FK  Doc.  93-16795  Filed  7-14-93;  8:45  a.m.l 
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Patents  Available  for  Licensing 

AGENCY:  U  S  A-nw  Aviation  and  Troop 
Command,  DOD 

ACTKW:  NotiC':' 

SUMMARY:  The  Department  of  the  Ar::iy 
announces  the  general  avajiabiiity  of 
e,xclusive.  partially  exclusive,  or  non- 
exclusive licenses  under  the  following 
patents.  Any  licenses  granted  shall 
comply  with  35  U.S.C.  209  and  3  7  CFR 
part  404. 


issued  pat- 
ent 

Tice 

Issue  date 

5,220.900 

06/22/93 

5,205,021 

04/27/93 

5,169,554 

Efuy^'e  Deter- 
gent Fomxjla- 
tKXi  and  Meth- 
ods of  Detoxify- 
ing Toxic 
Organophos- 
phorus  Acid 
Ck>mpoiinds. 

12/08/92 

5,209.436 

Radial  Reefing 
Means  for  use 
in  Packing  and 
Openings 
ParacfHJte  Can- 
opy in  a  Con- 
trolled Manner. 

05/1 1/93 

5,089,298 

Synergistic  Effect 
of  Amylopectin- 
Permethrin  in 
Comt)ination  on 
Textile  Fabrics. 

02/19/92 

POR  ruRTHEr!  .NFOMMAT'or,  CONTACT: 
Mr.  Rouen  Roseiiitrans.  Naticic  Research, 
Development  and  Engineering  Center, 
Office  of  Research  and  Technology 
Applications  on  508-651-5296  or  write 
to  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street,  STRNC-EML  (Robert 
Rosenkrans).  Natick,  MA  01760-5014. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  93-16713  Filed  7-14-93;  8:45  ami 
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DEPARTMENT  O^'  ENERGY 

Office  of  Arms  Contro;  ard 
Nonp:ciifef8:!on 

Proposed  Sutsequerit  A!range.T!e;V.a 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  International 
Atomic  Energy  Agency  concerning 
Peaceful  Apphcation  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
t  jirried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale:  S-IAEA-165,  for  the  sale 
of  57.481  grams  of  uranium,  containing 
53.527  grams  of  the  isotope  uranium- 
235  (93.12  percent  enrichment)  and 
5.003  grams  of  uranium,  containing 
0.991  grams  of  the  isotope  uranium-235 
(19.81  percent  enrichment)  to  the 


International  Atomic  Energy  Agency, 
Siebersdorf,  Austria,  for  use  as  standard 
reference  material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  In  Washington,  DC  on  July  12. 1993. 
Edward  T.  Fei. 

Acting  Director.  Office  of  Sonpmliferotion 

Policy. 

[FR  Doc.  93-16827  Filed  7-14-93;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF87-59-007] 

Panther  Creek  Partners;  Amendment 
to  Filing 

July  9. 1993. 

On  July  7. 1993,  Panther  Creek 
Partners  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

The  supplement  primarily  pertains  to 
the  technical  aspects  of  its  waste-fueled 
small  power  production  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by  July 
28, 1993,  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  prolestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-16746  Filed  7-14-93;  8:45  ami 
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[DociMt  No*.  ER93- 7 43,-000.  at  al 

Timpa  Electric  Co    et  ai.,  Electric 
Rata,  Small  Power  Production  and 
Inteftocklng  Directorate  Fitings 

iulvB   n9J 

TaJLS  notice  that  the  following  filings 
h^v9  tjeen  made  with  the  Commission: 

1   Tampa  KlectTJC  Co. 

[Dock(-  No  PS93-743-0O0) 

Tekrt  ntJCk^  t.nat  on  June  29. 1993, 
Tampa  Eiettric  Company  (Tampa 
Electric)  filed  a  notice  of  cancellation  of 
the  Letter  of  Commitment  between 
Tampa  Electric  and  Oglethorpe  Power 
Corpcrauon  (Oglethorpe)  under 
interchange  Service  Schedule  G  (Back/ 
Reserve  Interchange  Service) 

Tairpa  E'ertric  states  that  Oglethorpe 
has  requested  termination  of  the  Letter 
of  Commitment  effective  June  1, 1993. 
In  keeping  with  Oglethorpe's  request, 
Tampa  Electric  requests  that  tlie 
cancellation  be  made  effective  as  of  that 
date. 

Copies  of  the  filing  have  been  sen'ed 
on  Oglethorpe  and  the  Public  Service 
Commissions  of  Georgia  and  Florida. 

Comment  date:  July  22, 1993.  in 
accordance  with  Standard  Paragraph  E 
it  the  end  of  this  notice. 

/     iu.ihO  Po^°T  L^\ 

■     i»'  \o.  ERi3-766-000l 

1  ake  notice  that  on  July  2, 1993. 
!  ho  Power  Compfiny  (IPC)  tendered 
■  •■  f: ',  1  r,^  tiia  A,<,  '>r  ■ :  .eat  for  the 

rt.'iai^  aii.i    >.ppiy  of  Power  and 
hner^y  bt<t*.f*r  Idaho  Power  Company 
and  For  lard  General  Electric  Company. 
The  Agreement  has  a  term  of  three  years 
and  Idaho  Power  has  requested  an 
effective  dt'e  •'  r  this  rate  schedule  of 
September  i,  :9d3. 

Ccmment  date:  July  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Mt(:-Qpo!i'dr.  F,>i!.sLif.  To. 

[Docket  No.  ER93-7 18-000) 

Take  notice  that  on  June  21 ,  1993, 
York  Haven  Power  Company.  Reading, 
F  ennsylvania  tendered  for  filing  a 
proposed  change  in  its  rate  schedule  for 
tlie  sale  of  power  to  its  parent, 
Metropolitan  Edison  Company,  firora 
FPC  licenae-i  Project  No.  1S88.  This 
change  in  rates  is  proposed  to  be 
effective  for  deliveries  of  power  and 
energy  on  or  aflar  September  1, 1993  . 
The  proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  $193,197  based  on  the  12- 
month  period  ending  August  31, 1993. 

York  Haven  states  that  under  the 
affected  rate  schedule,  all  of  the  power 
ind  er^f -^,-  ^om  Project  No.  188B  is  sold 


to  Metropolitan  Edison  on  a  rate  has^d 
upon  York  Haven's  cost  aiid  expens«<^  in 
generating  and  transmitting  such  powwr 
and  energy.  Under  its  agreement  with 
Metropolitan  Edison.  York  Haven  is 
entitled  to  the  same  return  on  net 
investment  as  was  most  recently 
allowed  Metropolitan  Edison  by  the 
Pennsylvania  Public  UtiUty 
Commission.  That  Commission  on 
January  21. 1993  allowed  a  rate  of  return 
to  Metropolitan  Edison  of  9.59  percent. 
That  Commission's  Opinion  and  Order 
on  Reconsideration,  entered  April  15, 
1993,  affirmed  a  rate  of  retimi  of  9.59 
percent.  This  filing  is  submitted  to 
reflect  that  rate  of  return.  York  Haven 
indicates  that  its  current  rate  of  return 
is  11.03  percent  under  its  rate  schedule. 
Copies  of  the  filing  have  been  mailed  to 
Metropolitan  Edison  and  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  July  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER93-762-000i 

Take  notice  that  on  July  2, 1993, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Potomac  Electric  Power  Company 
(PEPCO). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PEPCO. 

Comment  date:  July  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PaciflCorp 

[Docket  No.  ER93-516-000J 

Take  notice  that  PacifiCorp.  on  June 
30, 1993.  tendered  for  filing,  in 
accordance  with  18  CFR  35.13(a)(2)  of 
the  Commission's  Rules  and  Regulations 
en  amendment  to  its  March  30, 1993 
filing  of  PacifiCorp's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  3 
("Tariff"). 

PacifiCorp  respectfully  requests 
pursuant  to  §  35.11  of  the  Commission's 
Rules  and  Regulations,  that  a  waiver  of 

fmor  notice  bo  granted  and  that  this 
iling  be  accepted  for  filing  effective  on 
June  1, 1993.  This  date  being  sixty  (60) 
days  from  the  filing  date  of  PacifiCorp's 
March  30. 1993  letter. 

Copies  of  this  filing  were  supplied  to 
the  Pubhc  Utility  Commission  of 
Oregon. 

Comment  date:  July  22, 1993,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6  VVis<;onsin  Public  Service  Corp 

DO'cket  No,  ERTs-  r54-OOOl 

Take  notice  that  on  July  1. 1993, 
Wisconsin  Public  Service  Corporation 
(WPS)  tendered  for  filing  two  letters 
supplementing  its  Partiel  Requirements 
and  Pattern  Service  Agreement  with 
Consolidated  Water  Power  Company 
(CWPCo).  These  !et;«rs  relate  to 
CWPCo's  firm  de.mand  nominations  for 
the  period  June  1.  1993  through 
December  31. 1996. 

The  Company  states  that  it  has  served 
copies  of  this  filing  on  CWTCo  and  the 
Puolic  Service  Commission  of 
Wisconsin, 

Comment  date:  July  22. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ER93-755-OOOJ 

Take  notice  that  on  July  2. 1993. 
Wisconsin  Public  Service  Corporation 
(WPS)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPS  and  Manitowoc  Public 
Utilities.  The  Agreement  provides  for 
transmission  service  under  the  T-1 
Transmission  Tariff.  FERC  Original 
Volume  No.  4. 

WPS  asks  that  the  agreement  become 
effective  sixty  days  after  filing. 

Comment  date:  July  23, 1993,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

H  Poti^mac  Elect-ic  Powwr  Cn 

[Uoc^cl  No.  ER9i-«91-000i 

Take  notice  thct  on  June  17, 1993, 
Potomac  Electric  Power  Company 
(PEPCO)  tendered  for  filing  an 
amendment  to  its  original  filing  filed  in 
this  docket  on  June  2, 1993. 

Comment  date:  July  22, 1993,  in 
accordance  vsith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consumers  Power  Co. 

[Docket  No.  ER93-753-0001 

Take  notice  that  on  July  1, 1993, 
Consumers  Power  Company 
(Consumers)  tendered  for  fiUng  clianges 
to  its  Electric  Service  Tariff.  Second 
Revised  Volume  No.  1  (Rate  WR)  and 
various  interconnection  and  operating 
agreements  (Consuii.ers  Power  FPC  Nos. 
22,  23  and  41  and  FERC  Nos.  45,  50,  55 
and  67).  The  changes  are  in  large  part 
a  matter  of  updating  those  schedules 
and  Rate  WR  to  reflect  changes  in 
customers  and  to  add  an  attachment  to 
FERCNo.67  No  chfjnges  in  rrites  are 
being  proposed 

A  copy  of  the  fiilng  was  served  upon 
tfie  Michigan  Public  Ser.icn 
Commission,  the  Pubhc  lltihty 
Com;r.!s.^;:;r.  of  Ohio  and  Indiana  Utility 
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Regulatnr,'  Cdrr.Tiissi'ir.,,  as  whU  as  oj, 
ail  affectud  r-ustomers 

Comnwnt  date;  July  22.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Muh.<vvk  Pow^r  Corj) 

IDockef  No.  ER93-76(M)O0i 

Take  notice  that  on  July  2. 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  165,  an  agreement 
between  Niagara  Mohawk  and  the  New 
York  State  Electric  &  Gas  Corporation. 

Rate  Schedule  No.  165  provides  for 
the  wheeling  of  certain  loads  by  Niagara 
Mohawk  to  NYSEG.  The  proposed 
change  revises  the  rates  for  the  wheeling 
of  power  and  energy  by  Niagara 
Mohawk.  Niagara  Mohawk  proposes  an 
effective  date  of  September  1,  1993.  In 
support  thereof,  Niagara  Mohawk  states 
that  NV^^FG  has  consented  to  this 
proposed  effective  date. 

Copifts  of  this  filing  were  served  upon 
the  following:  the  Puhlir  Service 
Commission  of  the  State  of  Nhw  V   rn. 
and  the  New  York  Sta!*^  E.w.'nc  Hk  i:.<is 
Corporalion, 

Comment  date:  July  23,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1   The  Potomat  tdLwn  (^. 

(Docket  No.  ER93-765-0001 

Take  notice  that  or  Tuiv  2    I'r^-,  The 
Potomac  Edison  Compdiiy  tendered  for 
filing  proposed  changes  in  its  FERC 
Electric  Tariff,  First  Revised  Volume  No, 
3  The  prcpo.sed  changes  would  increase 
revenues  from  )urisdictional  sales  and 
service  by  $1,499,742  based  on  the 
twelve-month  period  ending  Decemt,H'r 
31,  1993.  The  proposed  effective  date 
for  the  increased  rates  is  September  1 '-. 
1993, 

The  changes  proposed  are  for  the 
purpose  of  recovering  increased  costs 
incurred  by  the  Company  and  to  update 
and  clarify  language  m  the  existing 
Tariff. 

Copies  of  the  fiimg  were  ser\-ed  cpon 
the  jurisdictional  Customers,  Marviand 
Public  Service  Commission, 
Pennsylvania  Public  Utility 
Commission,  Public  Utilities 
Commission  of  Ohio.  West  Virginia 
Public  Service  Commission,  and 
Vireinia  State  Cornoration  Commission. 

Comment  date  july  23,  1993,  in 
accordance  with  Standard  Paragrapn  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of  New 
Mexico 

[Docket  No  ER93-767-0O0! 

Take  notice  that  on  July  2.  199.3 
Public  Service  Company  )f  .N"ew  Mexico 


tPNMJ  tendered  for  filing  the  following 
documents: 

1.  Assignment  and  Assumption 
Agreement,  between  Century  Power 
Corporation  (Century)  and  Southern 
California  Public  Power  Authority 
(SCPPA); 

2.  Consent  and  Acceptance  of  Voting 
Rights,  between  Century  and  SCPPA; 
and 

3.  Letter,  acknowledgement  and 
Agreement,  and  Acknowledgement, 
among  SCPPA,  Tucson  Electric  Power 
Company  and  PNM. 

Pr^M  submits  this  filing  as  an 
information  filing,  but  if  the 
Commission  treats  the  filing  otherwise, 
requests  an  effective  date  of  July  1, 
1993,  the  date  of  Century's  conveyance 
of  an  interest  in  the  San  Juan  Generating 
Station  to  SCPPA. 

Comment  date:  July  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Co. 

(DocKe;  Nw.  ER93-764-000J 

Take  notice  that  on  July  2. 1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  operating 
subsidiaries,  The  Connecticut  Light  and 
p"wer  Company  (CL&P)  and  Western 
Mds.sachusetts  Electric  Company 
(WMECO),  tendered  for  filing,  pursuant 
to  section  205  of  the  Federal  Power  Act 
and  §  35.13  of  the  Commission's 
Regulations,  its  borderline  sales  tariffs 
and  associated  service  agreements. 
These  tariffs  govern  sales  by  the 
between  CLAP  an  i  W'^'AYCO  and  their 
neighboring  ut.ii:).  \;oi.t.achusetts 
Electri    Company,  for  resale  to 
individual  customers.  NUSCO  requests 
that  the  tariffs  and  agreements  be  made 
t'ffecnve  in  accordance  with  their  terms. 

NUSCO  states  that  copies  of  its  filing 
nave  been  provided  to  each  utility 
affected  thereby. 

Comment  date:  July  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  Lhe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loii  D.  Cashell. 

Secretary. 

(FR  Doc.  93-16745  Filed  7-14-93;  8:45  im] 

B  .j>»a  cooe  «ri7-oi-*i 

[Pro»»ct  Mo.  11184-002  Washington] 

Ccw  tz  Basin  3  Limited  Partnership; 

Su  ^er  aer  of  Preliminary  Permit 

July  9. 1993. 

Take  notice  that  Cowlitz  Basin  3 
Limited  Partnership.  Permittee  for  the 
Coal  Creek  Project  No.  11184,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11184  was  issued  June  29, 
1992.  and  would  have  expired  May  31. 
1995.  The  project  would  have  been 
located  in  Gifford  Pinchot  National 
Forest,  on  Coal  and  Lost  Creeks,  in 
Lewis  County.  Washington. 

The  Permittee  filed  the  reque-st  on 
June  10. 1993,  and  the  preUminary 
permit  for  Project  No.  11184  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
hohday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day. 

Lois  D.  Csshell, 
Secretary. 

[FR  Doc  93-16748  Filed  7-14-93;  8:45  am) 
BILUNQ  COOC  «717-01-M 


[Docket  N 
000] 


l,» 


8  !  L93-51-000  and  TX93-4- 

"r  S'  ^cwp"  4gency  V. 
6  L  .     ^ -Filing 


July  9, 1993. 

Take  notice  that  on  July  2, 1993, 
Florida  Municipal  Power  Agency 
tendered  for  filing  a  complaint  and 
application  for  an  order  requiring 
provision  of  transmission  services  and  a 
motion  for  summary  disposition  against 
Florida  Power  4  Light  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


i8121 
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and  IR  CFR  385  214).  All  such  motions 
cr  protests  shou'd  be  filed  on  cr  bffnrH 
August  9,  1  ^^3  t^^;H^ts  wii:  be 
cor.iiidered  bv  the  Commission  in 
deterinini.ng  the  appropriate  action  to  be 
taken,  but  vr\]  not  serve  to  make 
i.ro'd-sfars  ;  t'*.ies  to  the  proceeding. 
.\v  y  pe's')!!  Wishing  to  become  a  party 
maSt  '\\''  d  motion  to  intervene.  Copies 
of  •hi*  F..:.;;;  '-re  on  file  with  the 
Ct)~.n;ss    ;    uid  are  available  for  public 
in^ptHr'-ion.  Aziswers  to  the  complaint 
snail  b^  dite  on  or  before  August  9. 

iiiu  D  C«»ht".i.  I 

FR  ^^x.  93-t67«7  Filed  7-14-93;  8:45  am] 
A.LuHa  coo€  r-'T-oi-K 


[Ooek«<  »»o.  C**^.3-5J3-  'TOO] 

K  N  En««-gy,  inr  ,  Request  Unaoi 
Blanket  Autnoriz^t^nn 

luly  9. 1993. 

Take  noticH  that  on  July  6,  1993.  K  N 
rirergy.  Inc.  (K  N).  P  O.  Box  281304. 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP93-533-O00.  a  request 
piirsuar.t  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
■i  ithonzation  to  construct  and  operate 
><?!r!S  ^ap«  for  tiie  delivery  of  gas  to  end- 
..>rtrs  on  Its  s\'s*em  under  the 
■•.■.;!.'. ,';j?t..>r'  '  -s  .t-.i  :-.  Docket  Nos. 
CP«V1K)-4V^  aa 3 -141-001  and 
CPSl-l^l-K'Z  pursuant  to  section  7  of 
•h->  Nat  jr°.'  Gis  Act,  all  as  more  fully  set 
forth  IV.  t.he  -«quest  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

K  N  proposes  to  deliver  system 
supply 


gas  to  14  end  users  located  in 


§  157.205  of  the  Regulations  under  th« 
Natural  Gas  Act  (18  CFR  is:'  205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  iherefur, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn, 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  CaalMlL 
Secretary. 

[FR  Doc.  93-16743  Filed  7-14-§3;  8:45  ami 
WLUNQ  COM  «n7-«i-M 


Kansas.  Nebraska  and  Wyoming.  K  N 
estimates  that  the  approximate  total 
peak  day  and  aimual  volumes  to  be  sold 
to  the  end-users  will  be  1.016  MMcf  and 
60,787  MMcf.  respectively.  It  is 
estimated  that  the  cost  of  the  facilities 
wiil  be  S120.450.  K  N  states  that 
cnjstomers  reimburse  it  a  portion  of 
these  costs  through  the  imposition  of  a 
connection  charge,  which  varies  by  state 
■IS  follows-  K£L:v<a.s — S2' 1,  Nebraska — 
$400  and  VVyam.n^— 54  )0. 

K  N  states  that  ihe  :  -  posed  sales  taps 
are  not  prohibited  b;.  a:.y  of  its  existing 
tariffs  and  Lnat  the  additional  laps  will 
havrt  r.o  significant  impact  on  its  peak 
day  and  annual  deLveries. 

Any  pers^tn  or  the  Commission's  staff 
may,  within  45  days  aftor  is.suance  of 
the  instant  notice  by  the  Commission. 
f.le  pursuant  to  Rale  214  of  the 
Commission  s  P-tx:edurai  R.iies  118  CFR 
'  ^5  214)  a  motion  to  iTiiervene  or  notice 
of  intwrventinn  and  pursu.int  to 


(Dociifl;  N 


S3 '  -0001 


Tennessee  Gas  Piptj.ine  Co  .  Request 
Under  Blanket  Authorization 

July  9,  1993. 

Take  notice  that  on  July  2. 1993. 
Termesaee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CF93- 
531-000  a  request  pursuant  to  §  157,205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  11  sales  taps 
used  for  direct  sales  under  Tennessee's 
blanket  certificate  issued  in  Docket  No 
CP82-413-000  pursuant  to  section  7  of 
Ibe  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection, 

Tennessee  proposes  to  abandon  the  11 
farm  taps,  which  were  used  for 
irrigation  purposes,  and  related  valve 
assemblies  and  appurtenances,  by 
removal,  as  detailed  below. 


Customer 

t.ocatioo 

Cost  o( 
faciUiSS 

Herbert- 

Cameron  Parish,  LA . 

$1,755 

Helms  & 

Company. 

C.  Kuntz 

Allan  Parish,  LA 

1  667 

E.  Fontenot 

Allen  Parish.  LA 

2,326 

G.  Godeaux 

Jefferson  Dav.<i  Par- 
ish. LA. 

3  691 

J.  Gaft>arino 

Jefferson  Davis  Par- 
ish. LA. 

4,223 

S.  Fontenot 

Jefferson  Dav.s  Par- 
ish, LA. 

2.273 

W.  Angetle  . 

Jertersor.  Davs  Par- 
ish, LA. 

5,790 

M.  Augus- 

Jefferson Davis  Par 

3.446 

tine. 

is.'i,  lA 

W^ksf-Lou- 

jfeftarsoo  Da/:s  Par- 

2,551 

Isiana 

ish,  LA 

Properties 

1 

Cusiom&r 

Locatxxi 

Cost  of 

taciiitias 

R   Do«,icet 
W   vVat3<ir.s 

Jefferson  Davis  Par- 
ish, LA 

Jefferson  Davis  Par- 
ish. LA. 

4188 

1.697 

Tennessee  statrts  that  the  facilities  are 
brting  abondnned  because  they  have 
been  inactive  and  are  no  longer  needed 
The  application  iiiciudas  statements  of 
written  constant  from  the  customers. 

Any  person  or  tl^e  Ckjmmiision's  staff 
may,  wilhin  45  davs  eftrir  issuance  of 
the  in.stant  notice  bv  the  Commission. 
file  purs'j.int  to  Rule  214  of  tlie 
Commission's  Fr-x:e.'.ur3l  Rules  118  CFR 
385.214)  a  motion  to  intervene  cr  notice 
of  intervention  end  pvirsuanl  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  3 
protest  to  the  request.  If  no  protest  is 
filed  witiiin  the  time  sllowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efftH-li^-e  the  dev  after  tlie 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protast.  the  instant  request 
shall  be  treated  as  an  application  for 
aulhorizdlicn  pursuant  to  section  7  of 
the  Natural  Gas  .\ct 
Loia  D  Ca£he!l. 
Secretary. 
[FR  Doc.  93-16742  Filed  7-14-93;  8:45  am] 

B'lJHC  COD£  S7l?-0l-*l 


[Docket  No.  CP9.3-530-000] 

Texas  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

luly  9, 1993. 

Take  notice  that  on  July  1,  1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 

CP93-53O-000,  a  request  pursuant  to 
§  157,2!j5  of  tha  Coinrnis.si")ns 
Ktigulations  under  the  Natural  Gas  Act 
(in  CFR  157.205)  for  authorization  to 
expand  the  measurement  capacity  of  an 
exi.sling  delivery  point  through  wh,ch  it 
renders  natural  g.is  service  to 
Mississippi  Valley  Gas  Company  (MVG) 
in  Tunica  Cx)unty.  Mississippi,  under 
Texas  Gas's  blanket  certirir.ate  issued  in 
Do(.ket  No,  C>P82-407-^00  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
IS  on  file  with  the  Cc>mmL->sion  and  open 
to  public  inspection. 

Texas  Gas  states  that  it  curre:Uiy 
renders  natural  gas  service  to  MVG  in 
Texas  Gas's  Rate  Zone  1  pursuant  to  a 
Service  Agreement  dated  November  1, 
1991,  Texas  Gas  further  states  liiat  the 
existing  delivery  point  is  known  as  the 


UMI 


Federal  Register  /  Vol,  58,  No.  134  /  Thursday, 


b^2 


I    r- 


\.j!lCt'> 


:k>si  of 

aciiitias 

4.188 

1.597 

3812 


Robinsonvilie  Meter  Station 
iRobinsonviUp)  and  is  k>f:iited  nt^er 
Robinsorv'iiie,  Mississippi  on  Texas 
Ges'8  No.  1  3rd  No  2  i8-inch  pipelines 
Hi  Tunica  Co-ir-'y  Texas  Gas  savs  that 
M\'G  has  r«g'j'^->'i  that  Texas  Gas 


lipsffade  th:s  *>--•.•.•■ 
order  f-.i-  it  *■■  jv- 
dRveiopnier..'.  ..:. 


k-  leiivnr)  point  in 
H  new  commercial 
riir.ji,  sevural  casinos. 

en.  -eiaf!"i  facilities, 


pi  River 

-Vijiral  gas 


naa'- Tar!;:ii,  Mi^s  s'>.pj. 

wno'd  be  u.»tKi  primarily  for  electric 

»er,eratior.  aid  a.r  conditioning,  it  is 

sistdd. 

Tt^xfls  C«is  pMiou^t^s  ': '  rttplace  the 
ex -.'irig  2-ir'.h  5:>os.-i-, "  n i uter  at  this 
ex.stmg  d*<!!Vfrv  di.!::  ^''.'h  a  4-inch 
onfine  m.->Eer  n,.-'  Texas  (.as  states  that 
MVT-  has  r«q-.iy^to..i  ';.«•,  'Thxhs  Gas 
upi^ra  Jh  the  exlsung  meter  to  be  capable 
of  'nHdSi;nng  a  maximum  of  9,600 
MMBtj  t>er  day,  or  3.504,000  annually. 

The  expansion  of  this  delivery  point 
^  ould  not  result  in  an  increase  in 
NfVG'8  cturent  daily  contract  demand 
Furthermore.  Texas  Gas  states  that 
sep/irti  to  N*\'G  through  this  delivery 
po;::t  r  a::  tw  accomplished  without 
.i-<tnn-»nt  'n  Texas  Gas's  other 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
flle  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
^  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  {18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authoriwd  effective  the  day  after  the 
ti.Tie  allowed  for  filing  a  protest  !f  a 
protest  is  filed  and  not  withdrav\  n 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
aiitho-'.'.a;ior.  pursuant  to  section  7  of 
tt:t>  Naturai  G^s  Act. 
Loi«  D  Cashell, 

'.y-R  D-x:  ^3-16744  Filed  7-14-93;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonrtation  Collection 
Requlr«fl>en!  Submitted  to  Office  of 
Management  »nd  Budget  for  Review 

J.ilvS,  1993 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requiremeol  to  OMB  for  rev.ew  and 


i:  lea'flnce  under  the  Paperwcjrk 
h>d„;::-;cn  Act  of  1980  (44  l'  S.C.  3507). 

i■^•v■•^^■^  cf  this  Rijhriiission  may  be 
^■^n.--ai>t;;l  tr'' m  thf  r:i  I ;ti mission's  copy 
contractor  lnll■::\tu:'■.l.<^]  Transcription 
Service.  !i,:  ,  21  K;  M  Strw,  N'W..  suite 
140.  WasLing'oi..  IfC  2:>..,;37,  [202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Cog^munications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihani;  Office  of 
Ma-sjerr.p-;  pmi  h  ^c;^*^'   room  3235 
NK  Jt!    Wa>,!.;:;^-,=r.    lA.  .J503.  (202) 
395-4814. 

OMB  Number:  3060-0515 
Title:  Section  43.21(d).  Miscellaneous 
Common  Carrier  and  Record  Carrier 
Annual  Letter  Filing  Requirement 
Action:  Revision  of  a  currently  approved 

collection 
Respondents:  Businesses  or  other  for- 
profit 
Frequency  of  Response:  Annually 
Estimated  Annual  Burden:  23 
responses;  1.43  hours  average  burden 
per  response;  33  hours  total  annual 
burden 
Needs  and  Uses:  The  attached  Report 
and  Order.  CC  Docket  No.  92-145. 
amends  part  43  of  the  Commission's 
rules  to  require  that  record  carriers 
with  annual  operating  revenue  over 
$75  million  file  an  annual  letter  with 
the  Commission. 

The  letter  must  contain  information 
pertaining  to  the  carrier's  revenues, 
expenses,  net  income,  assets,  LabiUties 
and  owner's  equity.  See  attached 
income  statement  and  balance  sheet  for 
information  that  each  record  carrier 
must  file.  This  annual  reporting 
requirement  represents  a  substantial 
reduction  in  the  information 
requirements  previously  imposed  on 
these  carriers.  The  Commission  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  CC  Docket  No.  92-145  soliciting 
public  comment  to  ehminate  parts  34 
and  35  and  the  related  Annual  Reports 
Form  O  &  R  The  Commission 
tentatively  concluded  that  the 
accounting  rules  and  annual  reports 
were  of  limited  value.  The  NPRM  also 
sought  comment  to  amend  part  43  to 
require  radiotelegraph,  wire-telegraph, 
and  ocean-cable  carriers  (record 
carriers)  with  annual  revenues  of  $100 
million  to  file  a  letter  each  year  with  the 
Commission  specifying  its  operating 
revenues  and  the  net  book  value  of  its 
communications  plant.  The  Commission 
.  r  '.I's  its  proposals  to  ehminate  parts 
34  and  35  and  the  Annual  Report  Forms 
O  &  R  in  the  attached  Report  and  Order. 
The  Commission  also  adopted  its 
proposal  to  amend  §  43.21.  but  with 


modii 


.a'i" 


A'  St  p.' 


'Hcord 


earners  witu  aiiauti.  rt\ ei.,acs  c\er$75 
million,  rather  than  $100  million,  are 
required  to  file  an  annual  letter  with  the 
Commission.  The  letter  must  contain 
more  detailed  financial  information 
than  originally  proposed.  See  Appendix 
B  of  the  attached  Report  and  Order  for 
the  one-page  income  statement  and 
balance  sheet  that  encorap>asses  the 
information  necessary  for  our  regulatory 
oversight.  Record  carriers  with  annual 
revenues  over  $75  milUon  are  required 
to  file  an  annual  letter  which  includes 
the  information  on  the  attached  income 
and  balance  sheet  The  annual  reporting 
requirement  will  continue  to  allow  the 
Commission  to  track  operating  results  of 
the  record  carriers.  Lowering  the 
revenue  requirement  threshold  to  $75 
million  insures  that  we  receive 
information  from  the  major  record 
carriers. 

Federal  Communications  CommissioQ. 

UVera  F.  Mu«h*ll. 

Acting  Secretary. 

[FR  Doc  93-16726  Filed  7-14-93;  8:45  am] 
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action 
To  Office  Of 


n  p 


cw 


July  9.  1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  fi^m  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street  NW  .  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503.  (202) 
395-4814. 

OMB  Number:  3060-0400 

Title:  Tariff  Review  Plan 

Action:  Revision  of  a  currently  approved 
collection 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  Annually 

Estimated  Annual  Burden:  46 
responses;  40  hours  average  burden 
per  response;  1,840  hours  total  annual 
burden 

Needs  and  Uses:  The  Communications 
Act  of  1934,  as  amended,  and  47 
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use.  -sectjoriS  201.  202,  203.  204. 
and  205  require  that  common  earners 
establish  just  and  reasoriabla  charges, 
practices  and  regulations  for  the 
services  they  provide. 

The  schedules  containing  those 
charges,  practices  and  regulations  must 
be  filed  wiih  the  FCC  which  is  required 
to  detenTiine  whether  such  schedules 
are  just,  reasonable,  and  not  unduly 
discriminoton,-  The  Commission  is  also 
granted  brc^i  authonty  to  r9^:iUire  the 
submission  of  data  showing  tue  value  of 
the  prope'-'y  used  to  provide  tiiese 
services  FCC  has  adop'dd  specific  rulf-s 
for  the  caicul'itions  of  rates  charged  hv 
iix-ai  telephone  companies  and  pa^d  D'. 
local  customers  or  long  distance 
telephone  compflnies  who  access  local 
facilities  to  provide  interstate  sers'ices 
(47  CFR  part  69]  Local  telephone 
companies  are  required  to  update  these 
rates  yearly  and  biennially  to  reflect 
FCC  requirements  and  changes  in  costs 
and  demand,  and  to  provide  the  cost 
suppcl  for  these  changes  required  by 
FCC  rules.  To  aid  its  review  of  the 
required  annual  revisions  of  the  local 
telephone  c:mpanies'  interstate  access 
tariffs,  the  Commission  has  developed 
tne  Tariff  Review  Plan  (TRP).  The  TRPs 
specify  bas.c:  cost  and  demand 
information  in  a  consistent  format  and 
are  e&sendal  components  of  the 
Commission's  access  tariff  review 
process.  Sixteen  of  the  largest  Tier  1 
companies  file  pursuant  to  pnce  cap 
regulation  under  section  61,43.  Thirty 
companies  under  rate  of  return 
regulation  file  pursuant  to  section  61.38 
or  61  39  One  Tier  1  company  files 
under  section  61. 38,  although  this 
company  has  the  option  to  file  pursuant 
to  section  61.43.  This  year,  we 
significantly  reduced  the  size  of  the  Tier 
1  TRP  for  rate  of  return  companies  and 
thus  the  reporting  burden  for  this 
company  The  29  other  rate  of  return 
companies  are  small  Tier  2  companies 
fihng  a  shortened  TRP  In  total.  46 
companies  file  a  TRP  An  additional  29 
companies  fi:e  pursuant  to  section 
61,39  Local  telephone  companies  filing 
pursuant  to  47  CFR  61  39  are  not 
required  to  submit  cost  support  at  the 
time  of  filing.  If  *he  infonnation  were 
not  filed  the  FCC  would  not  be  able  to 
carry  out  its  responsibilities  as  required 
by  the  Act. 

Federal  CcmiEunications  Commission. 

WUiiam  F.  C«toa. 

Acbng  Secntcry 

[FK  Doc  93-16837  Filed  7-14-93;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-99a-OR] 

Minnesota:  Amendment  to  Notice  of  a 
Majof  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEM.\). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
MinnesoU,  (FEMA-993-DR),  date-d  June 
11. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  July  2,  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbe  J,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INfCaMATiON:  The  notice 
of  a  major  disaster  fu:  ±e  State  of 
Minnesota  dated  June  11, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  a^^as 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11. 1993: 

Renville.  Yellow  Medicine,  Sibley. 

Watonwan,  Blue  Earth,  and  Nicollet 

counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krinun, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
(PR  Doc.  93-16765  Filed  7-14-93;  845  am] 
BlUWa  CODE  trit-OS-M 

IFEMA-994-OR] 

Wisconsin,  Major  Disaster  and  Reiated 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-994-DR).  dated  July  2,  1993, 
and  related  determinations. 
EFFECTIVE  DATE:  July  2,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbeil,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that,  m  a  letter  dated  July 
2.  1993.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  US  C. 
5121  et  seq),  as  follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  Slate  of  Wisconsin. 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  June  7,  1993.  and  continuing  is 
of  sufficient  seventy  and  magnitude  to 
warrant  a  major  disaster  declaration  und»r 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Art").  1,  therefor?,  declare  tliat  such  8  ma)or 
disaster  ex.sts  in  the  State  cf  Wisconsin, 

In  order  to  provide  Fedpral  assistance,  you 
fire  hereby  authorized  to  allocate  from  funds 
available  for  these  purpows.  sue h  amoimts  as 
you  find  necessarv  for  Federal  diMster 
assistance  and  administrative  expenses. 

Y  ju  are  authorized  to  provide  Individual 
Assistance  and  Public  .Assistance  in  the 
designated  areas.  Consistent  with  the 
rtKiuiremant  that  Fed'^rB!  ass.. -.lance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percant  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  P"ublic  Housing 
Assistance,  42  USC,  5153.  shall  be  for 
a  period  not  to  exceed  six  monliis  after 
the  date  of  this  declaration. 

Notice  is  heraby  given  that  pursuant 
to  the  authority  vested  in  the  Dirwrtor  of 
the  Federal  Emergency  Managein>nit 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Philip  N,  2Laferopuios  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Fwcl-jral 
Coordinating  Officer  for  ihis  declared 
disaster. 

I  do  hereby  determ.ine  the  following 
areas  of  the  State  of  Wis<:onsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Calumet,  Clark,  Eau  Claire.  Green  Lake, 
Jackson,  Marquette,  and  Trampeauleau 
Counties  for  Public  and  Individual 
.Assistance. 

Columbia,  Dunn,  Fond  du  Lac,  Outagamie, 
Portage,  Sa-uk,  Waupaca,  Waushara, 
Winnebago,  and  Wfxjd  Counties  for 
Individual  .Assistance  nnly. 

(Catalog  of  Federal  Domestic  Assistance  No 

83  516,  Disaster  Assistance) 

James  Lee  Witt, 

Director. 

(FR  Doc.  93-16764  Filed  7-14-93;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Agre€ment{s)  Filed,  Manchester 
Terminal  Corp7Southem  Stevedoring 
Co.,  Inc.  Terminal  Agreement  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


sistar.ce  No 


WishinJ^ton,  DC  Office  of  the  Federa; 
Man'ume  Commission,  BOO  N.^nh 
Opifo!  Strwet  NVV  ,  9»r.  Floor   Inlertvte',; 
parties  may  s'^bmi?  cornmonts  cm  ea;.;: 
r'v'**s-'.T8nt  to  the  SecTenirv.  FbcithI 
Mintirrte  Com-V!!ssion,  W  ■isrnngtur..  l'j> 
Z(;' n,  whin  10  iflv'^  ii'Aur  trie  riw'e  of 
itit*  Federal  Register  in  wn..,n  tr.is 
n  i;.  e  t'pprtani  The  requirements  for 
rumnwnts  are  found  in  §  572.603  of  titlt 
4o  -J  the  Crnie  of  Federal  Regulations. 
Irit^irejled  persons  should  consult  this 
sertiop.  hoiore  a,  r  rri  jnicating  with  the 
t'firiKnission  :ng  ,  ■'-'•■:.c  a  ponding 

Agreement  No.:  224-200108-001. 

^m'-V>  M"  :ji.:itHUf:  Terminal 
^rpoT; '.  if;  S:  .^*np-r  Stevedoring  Co.. 

Inc  Ter.i..;-ri.'  ^\^rv('.;ient. 
Parties: 

Manchester  Terminal  Corporation 

("MTC") 
Southern  Stevedoring  Co.,  Inc 

("SSC") 

Synopsis:  The  proposed  amendment 
permits  SSC  to  load,  unload,  handle  and 
render  other  related  services  pertaining 
to  cargo  and  containers  moving  throu^ 
MTC's  facilities.  It  also  extends  the  term 
of  the  Agreement  for  one  year. 

Agreement  No.:  224-200229-001. 

Title:  Manchester  Terminal 
Corporation/Scott  Marine  Servic»s,  Inc. 
Terminal  Agreement. 

Parties; 

Manchester  Terminal  Corporation 
("MTC") 

Scott  Marine  Services,  Inc.  ("Scott 
Marine") 

Sync;  sL>  "!"h-'  iToposed  amendment 
permits  Sc  j;i  ^'--ne  to  load,  unload, 
handle  and  :  >ria.-  other  related  services 
pertaining  to  cargo  and  containers 
moving  through  MTC's  facilities.  It  also 
extends  the  Urn  a;  i].e  Agreement  for 
one  year 

Agreement  No.:  224-200742-001. 
Title:  Manchester  Terminal 
Corporation/Gulf  Stream  Marine.  Inc. 

Terminal  Agrserr^^n' 

Parties: 

Manchester  Terminal  Corporation 
("MTC") 

G  ilf  Strc'-r;  T/nrine.  Inc.  ("Gulf 

Syncps.H  'i'r;-:'  pfrr.,)--.,"G  amendment 
i^'nnirs  Gult  Sirvam  to  load,  unload, 
l.ui.dle  and  n*noer  other  r«laled  services 

',    ''a!r:ir.g  to  rir^,o  &r.a.  containers 
:iic-»;-,s?  thrrvj^s  .VfTr's  fa".ilities.  It  also 
V.  'Jvr.&s  thp  tt'-n:  of  ih-  .Agreement  for 

::.:.e  yH(?T, 

Dated;  ;j'y  9,  1593. 
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By  Order  of  »he  f^«derai  Ma-^ui,-f 
Commission. 

Ronald  IV  Murph-v, 

(FS  Doc  93-16695  Filed  7-14-93;  8:45  am] 
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Ocean  rrc'gh!  ~orwar,.ief  L,'ce"se; 
A;;p-;cant$ 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 
Central  Florida  Freight  Forwarders,  Inc., 

1731  Itchepackesassa  Dr.,  Lakeland 

FL  33809,  Officers:  Richard  K.  Greene. 

President/Director/Stockholder,  Jo 

Ellen  Greene,  Vice  President/Director/ 

Stockholder. 
A.G.W.  International,  P.O.  Box  1555, 

1085  S.  Highway  80,  Benson.  AR 

85602,  Alex  G.  Weimer,  Sole 

Proprietor. 
Frimpex  International  Company,  477 

Peninsula  Blvd.  Cedarhurst.  NY 

11516.  Santiago  T.  Parks.  Sole 

Proprietor. 
AXO  Chemical.  Inc.,  P.O.  Box  55973, 

Miami,  FL  33255,  Officers:  Enrique 

Garcia,  President,  GuUermo  R. 

Fernandez.  Vice  President.  Guillermo 

Femandez-Quirch,  Treasurer. 
Express  Shipping  International.  700 

Park  Aver  ■"  ai)  Baltimore,  MD 

21201.  Joseph  M.  issa.  Sole  Proprietor. 
Matrix  Express.  Inc.  154-09  146th 

Avenue.  #302,  Jamaica.  NY  11434. 

Officers:  Andrew  Wu,  President/ 

Director.  Jeff  Wang,  Director.  Patrick 

Chung,  Secretary. 
Customized  Brokers,  10204  S.W.  115th 

Court,  Miami,  FL  33176,  Patricia 

Compress.  Sole  Proprietor. 

Dated:  July  12, 1993. 

By  tiie  Federal  Maritime  Commission. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  93-16778  Filed  7-14-93;  8:45  am] 
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Relns;a;eiT,c  11 

By  notice  published  in  the  Federal 
Register  on  Friday,  May  14. 1993  (58  FR 
28571-2)  Sea  Cargo  International,  Inc.'s 
("Sea  Cargo")  ocean  freight  forwarder 
license  (No.  2206-R)  was  suspended  in 


accordan  e  ■>■..■:."  4f  CFR  510.16(a)(6) 
because  o*  !s  !.i!;,i^^'  t:  file  an  anti- 
rebate  cemhi  .V:vn  w.::f,  the 
Commission  on  or  i.tJi  -t^  December  31, 
1992.  Sea  Cargo  h-is  n  m  corrected  this 
deficiency  and  filed  a  anti-rebate 
certification  for  calendar  years  1993- 
1994  as  required  by  the  Commission's 
rules  at  46  CFR  582.1(a)  and  582  3fb). 
Therefore,  the  suspension  of  Sea  Cargo's 
license  is  lifted  and  its  license 
reinstated  effective  May  19, 1993,  the 
day  it  submitted  the  required  anti-rebate 
certification. 

Dated;  July  8, 1993. 

Bryant  L.  VaaBrakk. 

Director,  Bureau  of  Tariffs,  Certtficatioa  and 
Licensing. 

[FR  Doc.  93-16778  Filed  7-14-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

George  Mason  Bankshares.  Inc.; 
Notice  of  Apniiffltion  to  Engage  de 

novo  in  F'  -  ^     s  :     'v>nbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Boaitl's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  p>ermissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  In  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
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evidence  that  would  b€  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggneved  by 
approval  of  the  proposal 

Comments  regarding  the  applicBtion 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  .\ugust  4, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W  Bostian.  J.-  .  Senior 
Vice  President)  701  East  ByTd  Street. 
Richmond.  Virginia  23261: 

1  George  Mnon  Bankshares.  Inc., 
Fairfa.x.  Virginia;  to  engage  de  novo  in 
issuing  letters  of  credit  for  customers  of 
The  &eor^?e  Mason  Bank..  Fairfax, 
Virginia,  pursuant  to  §  225.25(b)(1)  of 
the  Board  s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Svs«Hm   lu'.v  3   -.993. 
lennifBT  I.  johiLsan, 
Associate  Secretary  of  the  Board. 
iFRDfx    9M6751  Filed  7-14-93;  8:45  am) 
atujMQ  cooe  eiiMi-f 


OBANKCORP  INC.,  Pofmatlop  of 
Acquisition  Dy  or  Merger  o'  Bank 
Holding  Compante* 

The  company  listed  in  this  notice  has 
apphed  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  use.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
tx press  Lheir  views  in  wTiting  to  the 
Reserve  Bank  indicated  for  that 
apphcatiun  or  to  the  offices  of  the  Board 
of  Governors.  .\ny  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentat'on  would  not  suffice  in  lieu  of 
a  heanng,  id^rntifying  specifically  any 
questions  of  fact  that  are  m  dispute  and 
summanzing  the  evidence  that  would 
be  presented  at  a  hearine 

Comments  regarding  inis  application 
must  be  received  not  later  than  August 
9,  1993 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480 

2  OBA\KCORP.  ISC  ,  C^eraldme, 
Montana,  to  become  a  bank  holding 
company  by  acquiring  98  2  percent  of 


the  voting  shares  of  Geraldine  State 
Bank.  Geraldine.  Montana. 

Board  of  Governors  of  ihe  Federal  Reserve 
Syitem,  July  9. 1993. 
]mniSmr  ].  )ohiiMii. 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-16752  Filed  7-14-93;  8:45  am] 

BILUNO  COOC  tJICM)-.-* 


GENERAL  SERVICES 

ADMINISTRATION 

Steering  Ccmivi'Aee  (or  the  African 
Ejrtai  Ground,  New  York,  NY;  Meeting 

Notice  is  hereby  given  that  the 
Steering  Committee  for  tiie  African 
Burial  Ground,  New  York.  NY  (Steering 
Committee)  has  revised  its  schedule  of 
regular  meetings  for  1993  to  include  (1) 
weekly  meetings  through  August  2, 
1993,  and  (2)  monthly  meetings 
commencing  with  September.  1993  on 
the  last  Monday  of  each  month. 
Meetings  are  now  scheduled  on  the 
fallowing  dates: 
July  12.  July  19,  July  26.  August  2. 

September  27,  October  25.  November 

29,  and  December  27, 1993. 

All  meetings  will  be  held  in  the  2nd 
floor  archives  of  the  Schomburg  Center 
for  Research  in  Black  Culture.  New 
York,  Public  Library.  515  Malcolm  X 
Boulevard  (at  135th  Street),  New  York. 
NY  and  will  begin  at  6  p.m.  Meetings 
may  be  continued  to  the  following 
day(s),  if  necessary,  and  shall  be  so 
announced  during  the  meeting.  Seating 
may  be  Umited.  Please  call  (212)  264- 
0456  prior  to  each  meeting  to  confirm 
the  date,  time,  and  location  of  the 
meeting. 

At  the  meetings  the  Steering 
Committee  will  consider  matters 
properly  coming  before  it  under  its 
charter  and  its  rules  and  regulations.  At 
the  July  and  August  meetings  the 
Steering  Committee  will  additionally 
consider  the  adoption  of 
recommendations  to  be  submitted  to  the 
Administrator  of  General  Services 
relating  to  the  memoriahzation  plan  for 
the  African  Burial  Ground  in  New  York 
City  to  be  submitted  by  the 
Administrator  to  Congress  by  August  6, 
1993.  as  provided  in  Section  16  of 
Public  Uw  102-393 

All  meetings  will  be  open  to  the 
public.  Members  of  the  public  at  large, 
as  may  be  recognized  by  the  Chairman 
of  the  Steering  Committee,  will  be 
permitted  to  speak  at  the  meetings  at 
designated  times  as  provided  in  the 
resolutions  and  rules  of  the  Steering 
Committee  VVrUten  comments  by  any 
person  respecting  any  aspect  of  the 
Steering  Committee's  mission  and  other 


Questions  regarding  the  Steering 
Committee's  meetings  may  be  directed 
to:  Chairman  Howard  Dodson.  Chief. 
Schomburg  Center  for  Research  in  Black 
Culture,  New  York  Public  Library.  515 
Malcolm  X  Boulevard,  New  York.  NY 
10037-1801,  Tel:  (212)  491-2200. 

Copies  of  such  written  comments  may 
be  sent  to  Robert  W.  Martin.  Aciing 
Regional  Administrator,  General 
Services  Administration,  Region  2,  26 
Federal  Plaza,  Now  York,  NY  10278. 

Less  than  15  days  published  notice  in 
the  Federal  Regisier  is  being  given  for 
Lhe  meetings  of  July  19  ^nd  August  2 
because  the  Steering  Committee  requires 
those  additional  meetings  to  rom.plete 
its  mission  of  considHnng  and  adopting 
the  above  described  recommendations 
for  submission  to  the  Administrator  of 
Genera!  Services  prior  to  the 
Administrator  submitting  the  above 
described  plan  to  Congress  by  August  6, 
1993. 

Dated  !uly  7. 1993. 
Robert  W.  Martin, 

Acting  Reiiional  Administrator,  General 
Services  Administration.  Region  2.  26  Federal 
Plaza.  New  York,  XY  10278. 
!FR  Doc.  93-16715  Filed  7-15-93;  8;45  am) 

BiLUNO  CODE  OJO-M-M 


DEPARTMENT  CF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No. 87F-C3931 

CdF  Chimie  SA.;  Withdrawal  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(PAP  7B4034)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  terpolymers 
manufactured  from  ethylene,  maleic 
anhydride,  and  either  ethyl  aery  late  or 
n-butyl  acrylate  for  food-contact 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATKDN:  In  a  notice 
published  in  the  Federal  Register  of 
January  6,  1988  (53  FR  288),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4034)  had  been  filed  by  CdF 
Chimie  SA..  Tour  Aurore,  Cedex  5 
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92080,  Paris  !a  Defea,F,  Fr--:,jitf  The 
peUlion  propcsnd  tfiOi  the  fooa  adduivp 
regulations  b«-!  amended  to  provide  for 
the  safe  use  cf  tp'-pc;,  vrr;«rs 
manufactun-'o  huin  eih\  it-ne,  maleic 
anhydnde,  and  either  ethyl  acrylate  or 
n  butyl  acrylate  for  food-contact 
applications.  CdF  Chimie  SA.  has  now 
withdrBHTi  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Daffld:  July  7, 1993. 

FredR.  Sh4Uik, 

Dinctor.  Center  for  Food  Safety  and  Applied 
Sutrition. 

[FR  Doc.  93-16763  Filed  7-14-93;  8:45  am] 

mUJNQ  COD*  l'H>-r)-  -f 


(Docket  Ho.  93^*-Gt8l3] 

R'3visiona  to^  tne  Food  C".ernicals 
Coaes  Poncv  on  te^d  and  hea.y 
V-et8!8  Specificat'ons   Oppo'iL'-^:!'v  for 
Public  Comment 

^QtHCi:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  to 
support  implementation  of  the  revised 
Food  Chemicals  Codex  policy  on  lead 
and  heavy  metals  specifications  that 
was  apDrnved  by  the  National  Academy 
of  Sciences/Institute  of  Medicine  (NAS/ 
lOM)  Committee  on  Food  Chemicals 
Codex  This  revised  policy  is  intended 
to  be  published  in  the  fourth  edition  of 
the  Food  Chemicals  Codex.  FDA  is  also 
giving  notice  that  the  Committee  is 
son  citing  suggestions  for  lower  limits 
for  lead  and  heavy  metals  in  food 
ingredient  monographs. 
DATES:  Comments  and  information  by 
September  13, 1993.  The  NAS/IOM 
Committee  on  Food  Chemicals  Codex 
advises  that  comments  and  information 
not  received  by  this  date  cannot  be 
considered  f„r  the  fourth  edition  but 
wili  be  considered  for  a  later  edition  or 
supplement 

ADDRESSES:  Submit  written  comments 
and  information  to  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex. 
National  Academy  of  Sciences,  2101 
Constitution  Ave.  NW.,  Washington.  DC 
20418 

FOR  FURTHER  INFORMATION  COffTACT: 


Fa  lima  N 


^.son 


Dmmittee  on  Food 


Chemicals  Codex,  Food  and  Nutrition 
Board.  National  Academv  of  Sciences, 
21G1  Constitution  Ave.  NW., 
Washington.  DC  20-1'^.  202-334-2580, 
or  Paul  M,  K,.z:iesoi,  Center  for  Food 
Safyfy  and  Applied  Nutrition  (HFS- 
24  71.  Food  and  [>r.^R  Adnunistration, 


200  C  St  SW  ,  Washington.  DC  20204. 
2')2-254-95.3' 

SUPPLEMENTARY  INFORMATK/N.  FDA 
pro\  ides  research  contracts  to  NAS/IOM 
iv)  support  the  preparation  of  the  Food 
Chemicals  Codex,  a  compilation  of 
specification  monographs  for  substances 
used  as  fooa  ingredients.  In  the  Federal 
Register  of  November  22, 1991  (56  FR 
58910!.  FDA  announced  that  the  NAS/ 
lO.M  Comm.ittee  on  Food  Chemicals 
Codex  was  considering  new 
monographs  and  monograph  revisions 
for  inclusion  in  the  fourth  supplement 
to  the  Food  Chemicals  Codex,  third 
edition  that  is  scheduled  to  be 
pubhshed  in  late  1993.  The  public  was 
invited  to  comment  and  make 
suggestions  for  consideration. 

FDA  now  gives  notice  that  the  NAS/ 
TOM  Committee  on  Food  Chemicals 
Codex  is  soliciting,  from  all  interested 
parties,  comments  and  data  to  support 
implementation  of  the  following  revised 
policy  for  estabUshing  lower 
specifications  for  lead  and  heavy  metals: 

The  Committee  on  Food  Chemicals  Codex 
(FCC)  recognizes  the  desirability  of  lowering 
lead  exposure,  especially  in  the  case  of 
infants  and  children.  Overall  exposure  to 
lead  is  a  public  health  concern.  Whereas  diet 
is  not  the  largest  source  of  lead  exposure,  it 
is  a  significant  one.  While  ingestion  of  FCC 
substances  does  not  represent  the  major 
source  of  dietary  lead,  it  is  desirable  to  lower 
the  lead  limits  for  all  FCC  substances, 
particularly  for  those  substances  consumed 
in  high  amounts,  Therefore,  the  Committee's 
policy  is  to  reduce  lead  limits  (as  well  as  the 
heavy  metals  limit  because  of  their 
interrelated  nature}  to  the  lowest  extent 
feasible  for  FCC  substances,  especially  given 
that  more  recent  evidence  shows  deleterious 
neurotwhavioral  effects  occurring  in  children 
exposed  to  lead  at  levels  below  those 
previously  considered  acceptable. 

In  setting  heavy  metals  and  lead  limits,  the 
Committee  considers  the  amount  of  a  food 
chemical  consumed,  the  feasibility  of 
manufacturing  a  product  within  these  limits, 
and  the  availability  of  analytical  methods  to 
ensure  compliance.  The  constraints  of  good 
manufacturing  practice  and  the  availability  of 
reliable  analytical  methods  are  often  limiting 
factors  in  setting  lower  lead  and  heavy  metals 
limits. 

The  Committee  regards  as  one  of  its  goals 
the  assurance  of  the  safety  of  properly  used 
food  chemicals.  This  means  that  FCC 
specifications  will  respond  to  advances  in 
knowledge  about  new  manufacturing 
methods,  analytical  techniques,  or  toxicology 
and  safety  issues. 

This  revised  policy  will  be  published  in 
the  planned  fourth  edition  of  the  Food 
Chemicals  Codex  that  is  scheduled  for 
publication  in  early  1996, 

In  addition.  FDA  gives  notice  that  the 
NAS/IOM  Committee  on  Food 
Chemicals  Codex  is  soliciting  suggested 
lower  limits  for  lead  and  heavy  metals 
(this  includes  silver,  arsenic,  bismuth, 


cadmium,  copper,  mercury,  lead, 
antimony,  and  tin)  in  food  ingredient 
monographs.  In  responding,  the 
Committee  invites  industry  and  other 
interested  persons  to  provide:  (1) 
Manufacturing  and  production  data  that 
can  be  used  in  setting  lower  lead  and 
heavy  metals  limits,  and  (2)  information 
on  appropriate  anal)iical  methodologies 
for  quantifying  these  trace  element 
contaminants  in  specific  food 
chemicals. 

Information  received  in  response  to 
this  notice  will  be  used  by  the  NAS/ 
lOM  Committee  on  Food  Chemicals 
Codex  when  considering  new 
specifications  for  lead  and  heavy  metals 
and  in  reaching  its  conclusions 
regarding  implementation  of  the  revised 
policy.  The  public  will  be  given  ample 
opportunity  to  comment  on  any 
suggested  changes  in  Food  Chemicals 
Codex  monographs. 

FDA  emphasizes  that  it  will  continue 
to  publish  any  proposals  to  adopt  new 
Food  Chemicals  Codex  monographs  or 
monograph  revisions  for  currently 
regulated  substances  in  the  Federal 
Register.  The  public  will  be  given  ample 
opportunity  to  comment  on  any 
suggested  changes  in  FDA 
specifications. 

Two  copies  of  written  comments  are 
to  be  submitted  to  NAS  at  the  address 
listed  above.  Comments  can  be 
submitted  electronically  to  the  Food 
Chemicals  Codex  bulletin  board.  202- 
334-1738,  as  well.  Each  submission 
should  include  the  statement  that  it  is 
in  response  to  this  Federal  Register 
notice.  NAS  will  forward  a  copy  of  each 
comment,  submitted  either 
electronically  or  in  writing,  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  to  be  placed 
under  docket  number  93N-0183  for 
public  review. 

Dated:  July  8, 1993. 
Michael  R.  Taylor, 
Dep  u  ty  Commissioner  for  Policy. 
[FR  Doc.  93-16698  Filed  7-14-93;  8:45  am) 
BILUNO  CODE  4160-01-F 


[Docket  Nc 


240  OESI1786] 


Nitroglycerin  Transdermal  System; 
Drug  Efficacy  Study  Implementation; 
Revocation  of  Exemption;  Final 
Evaluation  end  Announcement  of 

Market  '^g  C::n:i'!' :"s 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 
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SUMMARY:  The  Food  and  Drug 
AdmmistratioD  (FDA)  is  revoking  the 
temporary  exemption  for  jmgle-«nlity 
coronary  vasodilator  drug  products 
containing  njtioglycerin  in  ■ 
tranadennai  delivery  system.  The 
exemption  haa  permitted  the  pnxiucts 
to  remain  on  the  market  beyond  ihe 
time  limit  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  FDA  also  announce*  the 
conditions  for  marketing  these  pro<iuct3 
for  the  indication  for  which  they  are 
now  regarded  as  effective. 
DA'^CS:  The  revocation  of  exemption  is 
effective  July  15,  1993;  bioavailabili'v 
supplements  to  conditionally  approved 
new  drug  applications  fNDA'si  are  due 
on  or  before  July  1 5 ,  1 994 . 
bioequivalence  supplement ;  to 
conditionally  approved  abbreviated  now 
drug  apciications  (ANDA's)  are  due  on 
or  before  July  15   1994,  other 
supplements  to  all  conditionally 
approved  appiicabons  are  due  on  o 
before  September  13.  1993. 
AOORESSCS:  Communications  m 
response  to  this  notice  should  be 
identified  with  the  reference  numb«tr 
DESI  1786  and  directed  to  the  attention 
of  the  appropriate  office  named  below. 

Supplements  to  conditionally 
approved  NDA's  (identify  with  NDA 
number):  Division  of  Cardio-Renal  Drug 
Products  (HFD-110),  Center  for  Drvg 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857 

Supplements  to  conditionally 
approved  ANDA's  (identify  with  AiNTl^ 
number);  Office  of  Generic  Drugs  (HFD- 
600),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  Metropark  North  No.  2. 
7500  Standish  PL,  Rockville,  MD  20855. 

Section  505rb)(2)  applications  fbefore 
designation  of  a  listed  drug)  and 
ANDA's  (after  designation  of  a  listed 
drug)  (identify  submission  type);  Of*ice 
of  Genenc  Drugs  (HFD-600)',  Center  for 
Drug  Evaluation  and  Research,  Foo<l 
and  Drug  AdmimstraUon,  Metropark 
North  No.  2.  7500  Standish  PI  , 
Rockville,  MD  20855 

Requests  for  uiformation  on 
conducting  bioavailability  tests  for 
conditionally  approved  NDA's;  Division 
of  Cardio-Renal  Drug  Products  (HFD- 
110),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857 

Reqii««rts  for  information  on 
conducting  bioequivalence  tests  for 
conditionally  approved  ANDA'i,  sttiHin 
505(b)(2)  applications,  or  new  AND.\  s; 
Division  of  Bioequivalence  (HFD-650), 
Canter  for  Drug  Evaluation  and 


Research.  7500  Standish  PI..  Rockville. 
MD  20B55, 

Requests  for  the  applicabihty  of  this 
notice  to  a  specific  product:  Division  of 
Dmg  Labeling  Compliance  (HFD-310). 
Food  and  Drug  Administration,  7500 
Standish  PI  .  Rockville,  MD  20855. 
FOB  FVIRTHEB  »4fORMAT10»4  CONTACT: 
Mary  Catchmgs.  Center  for  Drug 
Evaluation  and  Reseanii  (HFD-366), 
Food  and  Druv  .^dmlniStration,  7500 
Standi.sh  PI.,  Rockville,  KiD  20855,  301- 
295-8041 
SUPPt-EMEWTAPY  WFORMADOH: 

I   Background 

Under  the  agency's  Dnig  Efficacy 
Study  Implementation  (DESI)  program, 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
evaluated  the  effectivenejis  o'' certain 
coronary  vasodilators,  including 
nitroglycerin  sustained-release  tablets. 
Baaed  on  NAS/NRC  s  rw:ommendafions. 
FDA  classified  most  of  the  coronary 
vasodilators,  incluoing  nitrogiycenn 
sustained-release  tablets,  as  pcssibly 
effective  for  indications  relating  to  the 
management,  prophylaxis,  or  treatment 
of  anginal  attacks.  This  classification 
was  announced  in  the  Federal  Register 
of  February  25,  1972  i37  PR  4001). 

In  a  notice  published  ;n  the  Federal 
Register  of  December  14.  1972  (37  FR 
26623).  a«  amended  lulv  11,  1973  (38  FR 
18477).  August  2fi,  1977  [42  FR  43127), 
October  21.  1977  (42  FR  56156],  and 
September  15, 1978  (43  FR  41282),  FDA 
temporarily  exempted  Uie  single-entity 
coronary  vasodilators  covered  by  the 
DESI  program,  including  nitrogiycenn 
sustained-release  tablets,  from  the  time 
limits  established  for  completing  the 
program  (Parapraph  XIV,  Category  I 
exemption).  FDA  granted  this 
exemption  to  allow  manufacturers 
additional  time  to  study  the 
effectiveness  and  bioavailability  of  their 
products.  FDA  also  added  additional 
dosage  forms  of  nitroglycerin  to  the 
Drug  Efficacy  Study  and  the  Paragraph 
XIV,  Category  I  exemption  because  of 
the  need  to  study  the  effrftrtiveness  and 
bioavailability  of  these  products. 

The  exemption  notices  established 
conditions  for  marketing  the  single- 
entity  coronary  vasodilators  pending 
FDA'a  conclusions  about  the  products. 
FDA  required  that  manufacturers 
conduct  Scith  bioavailability  and  clinical 
effectiveness  studies  In  addition,  FDA 
required  that  all  single-entity  coronary 
vasodilator  dnjg  products  covered  by 
the  DESI  review  that  were  marketed 
without  approved  NT)A's,  or  that 
entered  the  market  during  the 
exemption  period,  be  the  subject  of 
conditionally  approved  ANDA's  These 


ANDA's  were  given  the  same  status  as 
the  "deemed  approved  "  NDA's  under 
review  in  the  DESI  program,  i.e.,  safe 
but  not  proven  effective. 

Under  the  provisions  of  the 
exemption  notices,  the  sponsors  of  the 
nitroglycerin  transdermal  system  drug 
products  listed  below  submitted 
ANDA's  and  received  conditional 
approval  for  marketing  because  of  the 
similarity  of  the  products  to  other 
exempt  nitroglycerin  ointment  products. 
During  the  exemption,  several  sponsors 
of  nitroglycerin  transdermal  products 
submitted  data  from  clinical 
effectiveness  trials. 

The  Director,  Center  for  Drug 
Evaluation  and  Research,  has 
considered  the  results  from  the  clinical 
effectiveness  trials  submitted  for  the 
transdermal  deli  vary  system  of 
nitroglycerin  as  well  as  other  available 
information  and  has  determined  that 
this  form  of  nitroglycerin  is  effective  for 
the  prophylaxis  of  angina  pectoris. 
Accordingly,  the  Director  hereby 
revokes  the  temporary  Paragiaph  XTV, 
Category'  I  exemption  for  nitroglycerin 
transdermal  system  and  announces  the 
conditions  for  approval  and  marketing 
cf  the  drug.  No  other  forms  of 
nitroglycerin  remain  exempt  under  the 
Paragraph  XTV.  Category  I  exemption. 

II.  Conditionally  Approved  Products 

The  following  applications  have  been 
conditionally  approved  under  the  terms 
of  the  exemption  notices.  Ths 
conditionally  approved  NDA's  listed 
below  were  converted  from 
conditionally  approved  AND.A's 
because  the  products  covered  by  the 
applications  were  used  in  studies  that 
support  the  determination  that 
nitroglycerin  transdermal  is  effective 
when  used  according  to  the  labeUng 
conditions  described  below. 

A.  Conditionally  Approved  NDA's 

1.  NDA  20-144;  Transderm-Nitro. 
release  rate  0.1  milligram  (mgj  of 
nitroglycerin  per  hour  (h);  Summit 
Pharmaceutical  Co.,  Division  of  Qba- 
Geigy  Corp..  556  Morris  Ave  ,  Summit, 
NJ  07901  (Summit)  (formerly  held  by 
Alza  Corp..  950  Page  Mill  Rd..  Palo  Alto, 
CA  94304). 

Transderm-Nitro,  release  rate  0.2  mg 
of  nitroglycerin  per  h;  Summit. 

Transderm-Nitro.  release  rate  0.4  mg 
of  nitroglycerin  per  h;  Summit 

Transderm-Nitro.  release  rate  0.6  mg 
of  nitroglycerin  per  h;  Summit. 

2.  NDA  20-145;  Nitro-Dur,  release 
rate  0.1  mg  of  nitroglycerin  per  h; 
Schering  Corp..  2000  Galloping  Hill  Rd., 
Kenilworth.  NJ  07033  (Schering). 

Nitro-Dur,  release  rate  0.2  mg  of 
nitroglycerin  per  h;  Schering. 


B  Conditic 


III.  New  Dr 
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Nitro-Dur,  release  rate  0,3  n^g  nf 
nitroglycenn  per  h:  Srhenng. 

Nilro-Ehir  release  rate  0  4  mg  cf 
nitroglycenn  per  h.  Schenng. 

Nitro-Du'-  release  rate  0  6  mg  of 
nitroglycenn  per  h  Sch^rsng 

3  NDA  2()-14H  Nitrodisc,  rtiease  rate 
0.2  mg  of  niL'-ogJvcerin  per  h;  G.  D. 
Searle  and  Co.,  4901  Searle  Pkwy., 
Skokje,  11,600-7  [,Searle: 

N;tTod:sc,  release  rate  0  3  n:,K  ,:f 
nitroglycerin  per  h:  Seaiie 

Niirodisc  r»»iease  rate  0  4  mg  of 
nitroglycerin  pe"-  h.  Searle 

B  Ccndition^iHv  A:';:r  ■ 


1.  ANDAori- 


A.XDAS 


',  Ubp^jni'.,  release 


rate  0.2  mg  of  nitroglycerin  per  h; 
Schwarz  Pbar:^i8  Kremers  Urban  Co., 
5600  VVes.  Ccur.tv  Line  Rd„  Mequon, 
VVI  53092  iSchwarz)  (formerly  held  by 
VVyeLh  Laboratories,  Inc.,  P.O  Box  8297, 
Philadelphia.  PA  19101). 

2  AND  A  88-782;  Nitroglycerin 
Transdermai  System  (NTS),  release  rate 
0.2  mg  of  nitroglycerin  per  h;  Hereon 
Phannaceutical  Co.,  Inc.,  P.  O.  Box  786, 
York  PA  17405  (Hereon). 

3.  .\NDA  83-783  NTS,  release  rate 
0,6  mg  of  nitroglycerin  per  h;  Hereon. 

4  AJv'DA  B9-022,  Deponit,  release 
rate  0  4  mg  of  nitroglycerin  per  h; 
Schwarz. 

5  .ANDA  89-516;  NTS  n-.nase  rate  0.4 
nxg  of  nr.roglycerin  per  h,  Her:  :„:■; 

6  .ANDA  89-771;  Minitran  rtit,,>t- 
rate  0,1  mg  of  nitroglycerin  per  h;  3M 
Phannaceuticals,  Bldg.  270-3.^-01,  3.M 
Center.  St,  Paul,  NLN  55144  (3M), 

7  AND\  89-772;  Minitran,  release 
rate  0.2  rng  of  nitroglycerin  per  h:  3M. 

8,  ,\.NDA  89-773;  Minitran,  release 
rate  0,4  mg  of  nitroglycerin  per  h  3M. 

9  .ANDA  89-774;  Minitran,  relea.se 
rate  0.6  mg  of  nitroglycerin  per  h;  3M. 

Ill  New  Drug  Status 

A  drug  product  liiat  contains 
niL-oglycerin  in  a  transdermal  delivery 
sys'em  form  is  regarded  as  a  new  drug 
under  section  2Ql;p)  of  the  Federal 
Food,  Drag,  and  Cosmetic  Act  (the  act) 
(21  use  321(p)),  and  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  is  required  for  marketing 
it. 

In  addition  to  the  produrts 
specifically  named  abc\e.  this  notice 
apphes  to  any  product  that  is  not  the 
subject  of  an  approved  application  and 
IS  identical  to  a  drug  product  named 
above.  It  may  also  be  applicable,  under 
21  CFR  310.6,  to  a  related  or  similar 
drug  product  that  is  not  the  subjert  of 
an  approved  application  It  is  the 
responsibility  of  every  dr.;;: 
manufacturer  or  distributor  to  review 
this  notice  to  determine  wnether  it 
covers  any  drug  product  that  the  person 


manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drag  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
above). 

IV  Conditiorw  for  .\pproval  and 
Marketing 

FDA  is  prepared  to  approve  section 
505ib)(2)  applications  (prior  to 
designation  of  a  reference  listed  drug), 
AND  As  (after  designation  of  a 
referenced  listed  drug),  and 
supplements  to  conditionally  approved 
ANDA's  and  conditionally  approved 
NDA's  under  the  conditions  described 
in  this  notice. 

A.  Form  of  Drug 

The  drug  is  in  transdermal  delivery 
system  form  suitable  for  topical 
administration. 

B.  Labeling  Conditions 

1.  The  label  bears  the  statement 
"Caution:  Federal  law  prohibits 
dispensing  without  prescription." 

2,  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  and  the  labeling  bears 
adequate  information  for  safe  and 
effective  use  of  the  drug.  The  indication 
is  as  follows:  "Transdermal 
nitroglycerin  is  indicated  for  the 
prevention  of  angina  pectoris  due  to 
coronary  artery  disease.  The  onset  of 
action  of  transdermal  nitroglycerin  is 
not  sufficiently  rapid  for  this  product  to 
be  useful  in  aborting  an  acute  attack." 

C.  Marketing  Status 

1.  Conditionally  Approved  NDA's 

Marketing  of  a  drug  product  that  is 
now  the  subject  of  a  conditionally 
approved  NDA  may  be  continued 
provided  that,  on  or  before  September 
13, 1993,  the  holder  of  the  application 
has  submitted:  (i)  Revised  labeling  as 
needed  to  be  in  accord  with  the  labeling 
conditions  described  in  this  notice,  and 
complete  container  labeling  if  current 
container  labeling  has  not  been 
submitted;  and  (ii)  a  supplement  to 
provide  updating  information  with 
resf>ect  to  the  composition, 
manufacture,  and  specifications  of  the 
drug  substance  and  the  drug  product  as 
described  in  21  CFR  314.50(d)(l)(i)  and 
(d)(l)(ii).  Revised  labeling  in  accordance 
with  the  lal)eling  conditions  described 
above  shall  be  put  into  use  on  or  before 
.September  13.  1993  In  addition,  to 
permit  full  approval  of  the  apphcation 
on  the  basis  of  effectiveness,  as  well  as 
safety,  the  holder  of  a  conditionally 
approved  NDA  is  required  to 
supplement  its  application,  on  or  before 
lulv  1 5  1994  to  provide  acceptable  in 


vitro  dissolution  tests  and  in  vivo 
bioavailability  studies  on  the  drug 
product.  For  information  on  conducting 
an  acceptable  in  vivo  bioavailability 
study,  an  appHcant  should  contact  the 
Division  of  Cardio-Renal  Drug  Products 
(address  above). 

2.  Conditionally  Approved  ANDA's 

Marketing  of  a  drug  product  that  is 
now  the  subject  of  a  conditionally 
approved  ANDA  may  be  continued 
provided  that,  on  or  before  September 
13, 1993,  the  holder  of  the  application 
has  submitted:  (i)  Revised  labeling  as 
needed  to  be  in  accord  with  the  labeling 
conditions  described  in  this  notice,  and 
complete  container  labeling  if  current 
container  labeling  has  not  been 
submitted;  and  (ii)  a  supplement  to 
provide  updating  information  with 
respect  to  the  composition, 
manufacture,  and  specifications  of  the 
drug  substance  and  the  drug  product  as 
described  in  21  CFR  314.50(d)(l)(i)  and 
{d)(l)(ii).  Revised  labeling  in  accordance 
with  the  labeling  conditions  described 
above  shall  be  put  into  use  on  or  before 
September  13, 1993.  In  addition,  to 
permit  full  approval  of  the  application 
on  the  basis  of  effectiveness,  as  well  as 
safety,  the  holder  of  a  conditionally 
approved  ANDA  is  required  to 
supplement  its  application,  on  or  before 
July  15, 1994,  to  provide  acceptable  in 
vitro  dissolution  and  acceptable 
information  demonstrating  the  in  vivo 
bioequivalence  of  its  drug  product  to  the 
drug  product  designated  by  FDA  as  the 
reference  drug.  For  information  on 
conducting  an  adequate  in  vivo 
bioequivalence  study,  the  designated 
reference  drug,  and  in  vitro  dissolution 
methodology,  an  applicant  should 
contact  the  Division  of  Bioequivalence 
(address  above). 

3.  New  Applications 

Approval  of  an  application  under 
section  505  of  the  act  must  be  obtained 
before  marketing  nitroglycerin 
transdermal  products.  An  applicant 
seeking  approval  of  a  nitroglycerin 
transdermal  product  before  a  product 
listed  in  this  notice  is  approved  on  the 
basis  of  effectiveness  should  submit  a 
section  505(b)(2)  application  to  the 
Office  of  Generic  Drugs.  The  application 
must  contain  the  information  specified 
in  section  505(b)(2)  of  the  act  (21  U.S.C. 
355(b)(2)).  The  proposed  labeUng  must 
meet  the  labeling  conditions  specified 
in  this  notice.  To  satisfy  the  full  reports 
of  investigations  requirement  under 
section  505(b)(1)(A)  of  the  act,  the 
applicant  may  refer  to  the  agency's 
conclusions  announced  in  tLis  notice 
and  must  demonstrate  that  the  proposed 
product  is  bioequivalent  to  the  drug 
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product  designated  by  the  agency  as  the 
reference  drug.  For  infomMtion  on 
conducting  an  adequate  in  vivo 
bioequivalenca  study,  ui  vitro 
dissoiution,  and  the  designated 
reference  drug,  an  apphcant  should 
contact  the  Division  of  Bioequi valence 
(address  above  i 

Once  FDA  designates  a  referf^T  p 
listed  drug,  an  applicant  seeki.ng 
approval  of  a  nilroglvcenn  transdemiai 
product  mu.st  subnrut  an  ANDA  that 
meela  the  requirements  of  section  505{j) 
of  the  act  and  21  CFR  314.94 

Marketing  a  nitroglvcann  L-aii.sdenr.al 
product  pnor  to  approval  of  an 
application  will  subject  the  product, 
aiid  those  r^^Tsons  who  caused  the 
product  ;c  t*  marketed,  to  reg^iatcry' 
action. 

This  notice  is  issued  'dnder  the 
Federal  Fo<>d,  Drag,  and  Cosmetic  Act 
(se<  s.  502,  505  \2\V.S  C.  352.  3551)  and 
under  the  auLTioritv  dtlegased  to  the 
Direc-tor,  Center  for  Drjg  Evaluation  and 
Reseanih  (21  CFR  5.70i. 

Dated  luiy  5,  1993. 
C«H  C  P«ck. 

Pirfi:tor.  Canter  for  Drug  Evaluation  and 
He<iearch 
[FR  Doc.  93-16762  Filed  7-14-93.  8:45  am] 
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Food  and  Drug  Administration 
Workshopa  for  the  Compressed 
Medical  Gas  Industry;  Notice  of  Public 
Workshops 

AGENCY:  Food  and  Drug  Adrainistration. 

KHS 

ACTTON:  Nou   1  of  DubiiL  workshops. 

SUMI4APV:  The  Food  and  Drug 
A^lministration  (FDA I,  Pdcific  Region 
Small  Business  .Assistance  Program,  the 
Center  for  Drjt  Evaluation  and 
R9sean:h.  and  liie  Office  of  Small 
Bisir.wss.  Scientific  and  Trade  Affairs 
are  sponsonng  three  public  workshops 
on  FDA  requirements  uhat  apply  to  the 
compressed  metlicai  gas  industrv  These 
worifcsnops  are  designed  to  assist  the 
industry  in  complying  with  regulations 
for  manufactunng  and  reoacking 
medical  gases. 

DATES;  The  public  workshops  will  be 
held  on  .August  30.  1993.  September  1. 
1993;  and  September  3,  1993,  8;30  a.m. 
to  4  p.m. 

AODPESSES:  The  public  workshops  will 
be  held  at  the  following  locations 
August  30.  1993   Sheraton  L-os  .Angeles 
Airport  Hotel,  6101  West  Century  Blvd.. 
Los  Angeles,  C-A 

September  1   1993  HyaM  Regency  San 
Francisco  Airport.  1333  Bayshore  Hwy,, 
Burhngame,  CA. 


September  3,  1993  Radisson  Hotel 
Snattie  Airport.  170O1  Pacific  Highway 
South,  Seattle,  WA 
F0«  FURTHER  IHFORUATION  CONTACT: 
Mark  Roh  Pacific  Region  Small 
Business  Assistance  Prtigram,  Fooo  and 
Drug  Administration,  Federal  Office 
Bldg.,  rm.  526,  50  United  Nations  Plaza, 
San  Francisco.  CA  94102,  415-55&- 
2263  or  FAX  415-556-2822 

Those  persons  interested  in  attending 
this  meeting  should  FAX  their 
registration  to  415-556-2822,  including 
name,  firm  name,  address,  and 
telephone  number  There  is  no 
registration  fee  for  these  workshops,  but 
advance  registration  is  required.  Space 
Is  limited  and  all  interested  parties  are 
encouraged  to  register  early. 

SUPPLEMENTARY  INFORMATION;  FDA's 

inspectiouai  history  of  the  mdustry 
shows  that  a  high  percentage  of  medical 
gas  firms  are  unaware  of  appln^able 
regulations  and  guideUnes  or  are  not  in 
compliance  with  applicable 
requirements.  These  workshops  are 
designed  to  assist  the  mecical  gas 
industry  and  a:«  trwj  of  charge  to 
attendees. 

Dated;  lulv  9. 1993. 
Michael  R   Tuv  ior 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-16761  Filed  7-15-93.  8  45  ami 
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National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Otner  Comrriumcation  Disorders; 
Meetings  of  the  National  Deafness  and 
C'tnef  Co"'>'r.unication  D'sorders 
Advisory  Council  and  Its  Planning 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeti.ngs  of 
the  National  Deafness  and  Otlier 
Communication  Disorders  Advisory 
Council  and  its  Planning  Sub<:ommittee 
on  September  29-October  1,  1993,  at  the 
National  Institutes  of  Heelth,  90G0 
Rockville  Pike,  Bethesda,  Mar>  land.  The 
meeting  of  the  full  Council  will  be  held 
in  Conference  Room  6,  Building  3lC, 
and  the  meeting  of  \iie  subcommittee 
will  be  in  room  3C05,  Building  3lC. 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  September  29  from  2  pm  until 
3  pm  for  the  discussion  of  policy  i.ssues 
The  meeting  of  the  full  Council  will  be 
open  to  the  pubhc  on  September  30 
form  8:30  am  until  recess  for  a  report 
from  the  Institute  Director  and 
discussion  of  extramural  policies  and 
procedures  at  the  National  Institutes  of 
Health  and  the  National  Institute  on 


Deafness  and  Other  Communication 
Disorders  and  on  October  1  from  8:30 
am  to  approximately  9:30  am  for  a 
report  on  extramural  programs  of  the 
Division  of  Communication  Sciences 
and  Disorders. 

In  accordance  with  the  provisions  set 
forth  in  sec.  553b(c){4)  and  552(cK6), 
tale  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the 
Planning  Subcommittee  on  September 
29  will  be  closed  to  the  public  from  3 
pm  to  adjournment.  The  meeting  of  the 
full  Council  will  be  closed  to  the  pubUc 
on  October  1  from  approximately  9:30 
am  until  adjournment.  The  closed 
portions  of  the  meetings  will  be  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  apphcations,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacv. 

Further  information  concerning  the 
Council  and  Subcommittee  meetings 
may  be  obtain  from  Dr.  John  C.  Dalton, 
Executive  Secretary,  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Council.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  National  Institutes  of  Health. 
Executive  Plaza  South-  Room  400B. 
Bethesda,  Maryland  20892,  301-496- 
8693.  A  summary  of  the  meetings  and 
rosters  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  plan  to  attend  and  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr. 
Dalton  at  least  two  weeks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestir  .Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Qimmur.icaUon  Disorders) 

Dated:  July  6,  1993. 
Susan  K.  Feldmas. 
Committee  Management  Officer.  SJH 
IFR  Doc  93-16738  Filed  7-14-^3,  845  am) 
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National  Institute  of  General  Medical 
Sciences;  Meeting  of  the  Natior\al 
Advisory  General  Medical  Sclenc«« 

Council 

Pursuant  to  Pubhc  Law  S2-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  September  13 
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and  14,  19fi.^.  Bu^l.iir^jj  :il,  Confernn'n 
Rooms  6  HT.d  R,  betnesaa.  Marylajid. 

This  mbeti  h;  will  be  open  to  the 
puhiic  on  Sftptamber  13,  Conference 
Room  6.  froc  S  '•'^  a  t.  to  1  p.m.  for 
opt^Tiing  THrn?.-\H  iht  renort  of  the 
i ';  THc  • '  r,  N  ;C.K'.  S;  and  other  business  of 
tho  C^.^iLu.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ir.  aci  ortittiij*  with  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(B).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
September  13  from  1  p.m.  to  5:30  p.m.. 
and  on  September  14,  from  8:30  a.m. 
until  ad)ounuu«nt,  for  the  review, 
discussions,  and  evaluation  of 
individual  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  NaLional 
Institutes  of  Haalth,  Building  3i,  Room 
4.\52,  Bethesda.  Maryland  20892. 
;e'.t!phv-jne  301-496-7301,  FAX  301- 
402-0224,  wiii  provide  a  summary  of 
the  meeting,  and  a  roster  of  Council 

;  rTT,  ,.fP,  Individuals  who  plan  to 
..'  »  .  ;  ri.!  -leed  special  assistance,  such 
,.,  v;,»  i'.  :  irguage  interpretation  or  other 
raasonabie  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach  in 
advance  of  the  meeting.  Dr.  W.  Sue 
Shafer,  Executive  Secretary,  NAGMS 
CouTinl.  National  Institutes  of  Health, 
'.\  tistwood  Building,  Room  938, 
i    ;litiSO=\  Maryland  20092,  telephone: 

ul-^H-^'Sl  will  provide  substantive 
;  r  .^rar".  ir.i"-nation  upon  request. 

(Catalog  of  Fedora]  Domestic  Assistance 
F»rograin  Nos.  93.821.  Biophysics  and 
Physiologica!  Sciences;  93.859, 

t'h^-TTiflf -'irx;:.-.;:  S  iences;  93.862,  Genetics 
.Kfwarr  r :  ei .% '  L^liuiar  and  Molecular 
Basis  of  Disease  Research,  93.800,  Minority 
.■\cce8«  Research  Careers  (MARCl,  and 
43.375,  Minority  Biomedical  Research 
Support  JMBRSj) 

Dftted-  ?uH-6,  I'iW'! 
Sunan  K.  Feidi»«n. 
Co.p.'.;;frw  Manigement  Officer.  NIH. 
{VR  DtT,,  -)3-lf7''7  F:'"d  7-14-93;  8:45  am] 


DEPARTMENT  OP  THE  INTERIOR 

Fish  and  WildHfe  Service 

A v«i. ability  o*  Or,itt  Recovery  Pid- 
Schteaea  ac 

Ccr^.ment 


arr:a-'!is  U:y  Re'.  iP'> 


AC.riNC  y:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  document  availability. 

SUMMARY;  The  U.S.  Fish  oi.d  Wildlife 
Sen  .  r'  \>Hrvice}  announce*  m^- 
availability  for  public  review  of  a  draft 
recovery  plan  for  Schiedea  adamantis. 
This  endangered  plant  species  occurs  on 
the  Diamond  Head  Crater  in  Honolulu, 
Hawaii. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  13,  1993  to  receive 
consideration  by  the  Service. 
ADDRESSES;  Persons  wishing  to  review 
the  draft  recovary  plan  may  obtain  a 
copy  by  contacting  the  Pacific  Island 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  room  6307, 
300  Ala  Moana  Blvd.,  P.O.  Box  50167. 
Honolulu.  Hawaii  96850  (phone  808/ 
541-2749).  Written  comments  and 
materials  regarding  this  plan  should  be 
addressed  to  Robert  P.  Smith,  Field 
Supervisor,  at  the  above  Honolulu, 
Hawaii  address  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  Honolulu,  Hawaii. 

f^q  ^■...■Rr.'if.  =  (N.',^rt'Jj.*;ON  C.jf.' ACT: 

Karen  W.  Rosa.  Fish  ajid  Wildlife 
Biologist,  at  the  above  Honolulu 
address. 

SUPPLEk' ;  N  '  '  R  V  -NFORMATJON: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recoverj'  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
dowTili.sting  or  delisting  the^,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovary 
plans  for  listed  species  unless  such  a 
plan  would  cot  promote  the 
conservation  of  a  particular  species. 


Section  4(f)  of  the  A  *  hf.  rii  ended  in 
1988  r©:^iiirf*^  thi.*  puDUc  notice  and  an 
opporiL;..:! ,  fa   jiblir  review  and 
comment  be  provided  during  recovary 
plan  devalopmanL  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  wrill  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plane,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  species  being  considered  in  this 
recovery  plan  is  Schiedea  adamantis. 
One  population  of  this  species, 
estimated  at  244  plants  in  1990, 
presently  exists.  This  population  is 
located  in  one  of  the  few  relatively 
undisturbed  areas  of  the  Diamond  Head 
Crater  in  Honolulu.  Hawaii.  Historic 
range  and  limiting  factors  are  unclear 
because  the  population  was  not 
discovered  until  1955.  However. 
limiting  factors  most  likely  include 
disturbcmce  and  loss  of  habitat,  and 
invasion  by  alien  plants.  Current  known 
threats  include  fire,  competition  from 
alien  plants,  and  disturbance  by  users  of 
a  nearby  hiking  trail.  Another  possible 
threat  is  a  lack  of  genetic  diversity 
caused  by  increased  levels  of  selfing  due 
to  loss  of  native  pollinators.  Because 
only  one  population  of  this  species  is 
currently  in  existence,  its  extinction  is 
threatened  by  a  single  catastrophic 
event. 

Recovery  efforts  will  focus  on 
protection  of  the  population  from 
current  threats,  propagation  of  plants  to 
augment  this  population,  and 
establishment  of  at  least  two  more 
populations  of  the  species. 

Public  Comments  Solicited 

The  Service  solicits  wTitten  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  these  plans. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act. 
16  U.S.C.  1533(f). 

Dated:  July  9, 1993. 
Marvin  L.  Plenert, 

Reponal  Director.  Region  1,  U.S.  Fisn  and 

Wildlife  Service. 

[PR  Doc  93-16757  Filed  7-14-93;  8:45  amj 
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Record  of  Decision  fof  the  T1|uana 
Estuary  Tidal  Restoration  Program, 
Tijuana  Siough  National  Wildlife 
Refuge,  Tijuana  River  National 
Estuahne  Research  Reserve,  San 
D4ego  County,  CA 

AGEMCY:  U.S  Department  of  the  Intencjr 

Fish  arjd  Wildlife  Ser\'ice  and  California 

State  Coastal  Conservancy  (Lead 

Agencies) 

ACTION:  Notice  of  decision  and  notice  of 

availability  of  record  of  decision. 


UMI 


summary:  This  Notice  makes  available 
the  Record  Of  Decision  (ROD)  that  has 
been  developed  by  the  U  S,  Fish  and 
Wildbfe  Service  (S^n-ice)  and  the 
Cahfomia  State  Cc^astai  Con.ser\'ani  v 
(Conser\-ancyl  in  comphance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  IQ'ig.  as  amend-id,  and 
Counol  on  Environmental  Quality 
regulations  (40  CFR  l=i05.2).  The 
purpose  of  this  ROD  is  lo  document  the 
decision  of  the  Serv.ce  and  Conservancy 
(the  Agencies)  for  seitHr'.ion  of  an 
alternative  for  implementing  the  Tijuana 
Estuary  Tida!  Restoration  Program 
(Program)  Alternatives  have  been  fully 
described  and  evaluated  m  me 
September  1992,  Final  Environmental 
Impact  Statem«nt;Tlnvironmental 
Impact  Report  (EJS/EIR)  for  this 
Program 

Based  on  review  of  the  alternatives 
and  their  environmental  consequences 
descnbed  m  the  Final  EIS.  EIR  for  the 
Program,  the  decision  of  the  Agencies  is 
to  implement  the  Preferred  Alternative. 
The  Preferred  Alternative  is  the  Tidal 
Restoration  Program  consisting  of  the 
Model  Proiect  and  the  495-Acre  Project 
combined.  The  selected  alternative  is 
determined  to  be  the  environmentally 
preferred  alternative 

Timing  of  implementation  of  specific 
components  of  the  Program  will  occur 
based  on  appropriation  of  funding,  and 
the  availability  of  personnel  and  other 
resources  The  Program,  is  designed  to 
maximize  the  protection  of  the  Tijuana 
Estuary  by  establishing  a  range  of 
mechanisms  for  recognizing,  analyzing 
and  responding  to  changing  conditions. 
The  ROD  and  appendices  summarize 
the  project  background  and  key  issues, 
and  provide  details  of  the  plan  phases. 

Public  Input 

The  Service  and  the  Conservancy 
have  provided  a  full  and  open  public 
involvement  process  associated  with  the 
development  of  the  Tijuana  Estuarv' 
Tidal  Restoration  Program  EIS/ELR.  The 
hill  text  of  comments  and  responses  is 
printed  in  tiie  Final  EIS.'EIR  docum.en* 
ADDRESSES:  To  obtain  a  copy  of  the 
Record  of  Decision,  or  for  further 


information  on  this  project,  please 
contact;  Ms  Man  Hoffmann-Nelson, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
335.  Imperial  Beach.  California  91933, 
Telephone:  (619)  575-1290. 

.\pproval 

Based  on  the  Final  Environmental 
Impact  Stdtement,  public  comment  on 
the  EIS.  and  other  relevant  factors,  I 
approve  the  decision  to  implement  the 
Tidal  Restoration  Program,  Tijuana 
Slough  National  Wildlife  Refuge/ 
Tijuana  River  National  E.stuanne 
Research  Reserve.  This  document  meets 
the  requirements  for  agency 
decisionmaking  as  provided  by  40  CFR 
part  1505. 

Dated:  July  6. 1993. 

Marvin  L.  Plenert, 

Regional  Director.  Region  1,  U.S.  Fish  and 

Wildlife  Service. 

IFR  Doc.  93-16792  Filed  7-14-93;  8:45  am] 
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[DES  93-26] 

Availability  of  Draft  Environmental 
Impact  Statement 

agency:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  draft 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  relntroduction  of  gray 
wolves  to  Yellowstone  National  Park 
and  central  Idaho. 


DATES:  Comments  will  be  accepted  until 
October  15. 1993. 

ADDRESSES:  Comments  would  be  sent  to 
U.S.  Fish  and  Wildlife  Service, 
Yellowstone  National  Park  and  Central 
Idaho.  Gray  Wolf  EIS.  Post  Office  Box 
8017,  Helena.  Montana  59601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ed  Bangs,  U.S.  Fish  and  Wildlife 
Service,  Yellowstone  National  Park  and 
Central  Idaho,  Gray  Wolf  EIS,  Post 
Office  Box  8017,  Helena,  Montana 
59601,  (406)449-5225. 
SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  draft 
EIS  may  be  obtained  by  contacting  the 
above  address.  Copies  of  the  summary 
draft  EIS  are  also  available. 

Copies  are  also  available  for 
inspection  at  all  Public  and  High  School 
Libraries  in  the  States  of  Montana, 
Idaho,  and  Wyoming.  They  are  also 
available  in  all  Public  Libraries  in 
Seattle.  Washington,  Denver,  Colorado, 
Salt  Lake  City,  Utah;  and  Washington, 
DC. 

Public  Hearings  are  scheduled  as 
listed  below: 


Date 

Location 

August  25, 

Bozeman.     Mortana,    Mis- 

1993 

soula,     Montana,     Dillor. 

Montar^a. 

August  31. 

Coeur       D'AJer>e.       Idaho. 

1993. 

Lewtston.     Idaho,     Idaho 

Falls,  kJaho 

Septembef  1, 

Jactcson     Hole,     Wyornr^, 

1993. 

Riverton.  Wyomrig,  Cody 

Wyoming. 

Septembef  27, 

Cheyenne,  Wyoming,  Base, 

1993. 

ida.hc.  Helena.  Montana. 

September  28, 

Satt  LaKe  City,   Utah.   Se- 

1933. 

attle,    WasMngtcn,    Den- 

ver. Colorado, 

September  30, 

Washington.  D.C. 

1993. 

The  evact  tim.e  and  location  of  these 
hearings  will  be  published  in  a  future 
notice. 

Dated:  Ju'y  9. 1993. 
lonathao  D«;a/;oD. 

DiiKctor,  Office  of  Environmental  Affairs. 
IFR  V>c<..  93-16739  Filed  7-14-S3;  8:45  am] 
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Bureau  of  Lar-id  Management 
[NV-030-433a~04] 

Temporary  Closure  of  Certain  Public 
Lands  In  the  Cei  sun  C'ty  District  for 
Management  of  the  1993  Running  of 
the  V.O.R.R.A.  "Fallon  250"  Off- 
Highway  Vehicle  (OHV)  Race 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Temporary  closure  of  certain 
public  lands  in  Churchill  Ccunty, 
Nevada,  on  and  adjacent  to  tlie  1993 
'Fallon  250"  race  course  on  July  31, 
1993.  Access  will  be  limited  to  race 
officials,  entrants,  law  enforcement  and 
emergency  personnel,  BLM  personnel 
monitoring  the  event,  licensed 
permittee(s)  and  right-of-way  grantees. 

SUMMARY:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  official  running  of  the  1993  "Fallon 
250"  OHV  Race. 
EFFECTIVE  DATE:  July  31,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Knight,  Outdoor  Recreation 
Planner,  Carson  City  District  Office, 
1535  Hot  Springs  Road,  suite  300, 
Carson  City.  Nevada  89706-0638. 
Telephone  (702)  885-6100. 
SUPPLEMENTARY  INFORMATK>N:  Certain 
public  lands  in  the  Carson  City  District, 
Churchill  County,  Nevada,  will  be 
temporarily  closed  to  pubHc  access  on 
July  31,  1993,  to  protect  persons. 


'r^re  o:*^:Ci3 
'^T'erBPnrv 
monitoring 
.Aulhorit; 
:.s  .found  in 
part  8364  a 
person  whc 
clo.'iure  ord 
penalties  p 

C.-,'".i:  U:a 
Daiii<>l  L.  ]»i 
."iitir-ci  Dirtri 
[PR  Do,"  Q''- 

[NV -030-51  i 


ACF.NCY;  B-u 
In'.unor. 
ACTION:  Pul 
tixtension 


Federai  Rfgisler       V 


iR.    Nr 


,:av 


1'),   '9?i2    '   \': 


31UT 


pr'ipar*y  ?ini  p'.:''-'i<.c  land  resosin  "s  on 
and  ari'R'-t'nt  f  i  th"  It^Q"?  "F»iii  if^  i;"^!!]" 
OHV  !--»rB,  pen.-  ^"  number  N\'  •  ■ -i  i  ■t-S- 
15  Spf{  .6r  -*=;t-tions  and  closure 
iEfoima'ion  f<r"  t?'-  f<il!o'A-9' 

1  Thp  ;  Lfh.  -  :a:;d>  to  br  closed  or 
rn.-;fj-:i-t"d  a:-"  t'   ^^t;  lands  adjacent  to 
a-i-J  i.-i  :i..,ii;:,:  •  i?' is.  trails  and  washes 
identified  a:-  trie    ^93  "Fallon  250" 
OHV  race  course.  Fhesa  lands  are 
w'thin  T,17N..  R.30E..  T.17N..  R.31E.; 
T  -  '-N'    R  lOE.;  T.16N..  R.31E.;  T.16N.. 
K.j^r,.,  T.:3N.,  R.31  V;:E.;  T.15N., 
R.32E.;  andT.lSN.,  R.33E..M.D.M.  A 
map  of  the  race  course  may  be  obtained 
from  Terry  Kni^t  at  the  contact 
address.  The  event  permittee  is  required 
to  mark  and  monitor  tlie  race  course 
during  this  closure  period. 

2.  From  9  a.m.  to  11:59  p.m., 
Saturday,  July  31, 1993,  the  race  course 
and  those  public  lands  300  feet  to  either 
side  of  the  course  are  closed  to  the 
public,  except  for  designated  check 
points  and  spectator  areas. 

3.  Areas  from  which  spectators  may 
view  the  event  are  confined  to  the  start/ 
finish  area  in  hfEV4  SEV*  Section  9  and 
NWV4  SWV4  Section  10,  T.16N.,  R.  32E.. 
M.D.M.,  and  check  points  1,  2,  3  and  4, 
identified  on  the  map  of  the  race  course. 
All  public  spectator  vehicles  operating 
within  these  designated  areas  shall 
maintain  a  maximum  speed  of  10  MPH. 
Spectators  shall  remain  in  safe  locations 
-'•.  dire^lpu  '.'\:  event  officials  or  BLM 

The  ab.iv-  refcthctions  do  not  apply  to 
-::";«  o;"    1?;..,  !cw  enforcement  6uid 
cn-e!i<r'n:v  pfsonnel.  or  BLM  personnel 
;: :."':'. ;tn: .;:«  *■:■   P'-'-r^iit. 

i  "ihon^  I  -       sure  of  public  lands 

•  ■'Ml-'    r  <i  i  LFR  part  8341,  43  CFR 
part  83f.4  a:  d  *3  CFR  part  8372.  Any 
persoD  who  itts  to  comply  with  this 
clo.sure  order  may  be  subject  tc  the 
pp^alties  provided  in  43  CFR  83b0.7. 

L..''^i,  ';-ne  '*■').  1993. 
Dajik'l  L^  Mcq:Mt, 
■''.■  !:re  f)  -;:-j  -' :  fnnnger. 
TK  LVv    91-  >,--,-  Filed  7-14-«3;  8:45am] 
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[NV -030-510'  -lO-XFKL:  N-51606J 

Extension  of  Pu&iic  Corr;ment  Period 
for  the  Draft  Bcdeil  Fiat  PiDc'ines 
Righla-of'Way  Environmentai  Impact 
SlElement 

AGENCY:  S-.ireau  of  I.-.:id  M'lnagem.ent, 

ACTION:  Pubii'^:  cc:i.::.i>n<  period 
^^<tBnsion 


summary:  The  Bureau  of  Land 
Managemen;  [BLMJ  has  extended  the 
public  commsat  penod  for  the  Eh-aft 


Environmental  Impact  Statement  (EIS) 
on  the  Bedell  Fiat  pipelines  rights-of- 
way.  The  EIS  analyzes  the  impacts  of  a 
proposal  by  Washoe  County,  Nevada, 
for  pipeline  rights-of-way  across  public 
land  to  accommodate  a  portion  of  the 
facilities  needed  for  Washoe  County's 
project  to  transport  water  from  eastern 
Honey  Lake  Valley,  Nevada,  through 
Bedell  Flat  to  Lemmon  Valley,  Nevada. 
DATES:  The  comment  period  has  been 
extended  from  July  23, 1993,  to 
September  22.  1993. 

ADDRESSES:  Please  address  written 
ccmraents  to:  James  M.  Phillips. 
Lfthontan  Area  Manager,  Bureau  of  Land 
Management,  1535  Hot  Springs  Rd., 
Suite  300.  Carson  Gty,  NV,  89706-0638. 
FOR  FURTHER  DiffOKMAT»n»>  rr^-ACT: 
David  Loomis,  EIS  Pro., '      .1       .>  :,  at 
the  above  address  or  telephone  (702) 
885-614  9 

SUPPuE.y.£NTARv  iNf-c'-^wiMT.ON:  Copies  of 
the  E>rafl  EIS  are  available  for  review  at 
public  hbraries  in  Washoe  County. 
Nevada  and  Lassen  County,  California; 
the  Nevada  State  Library  in  Carson  City; 
and  the  hbraries  of  the  University  of 
Nevada,  Reno;  the  University  of  Nevada, 
Las  Vegas;  and  Lassen  Community 
College  in  Susanviile.  California.  A 
limited  number  of  copies  are  available 
from  the  Carson  City  District  Office. 
1535  Hot  Springs  Road,  suite  300. 
Carson  City.  Nevada,  89706-0638; 
phone  (702)  885-6100.  PubUc  reading 
copies  are  available  for  review  at  the 
following  BLM  locations. 

Nevada  State  Office,  850  Harvard  Way,  Reno, 

Nevada  89520 
California  State  office.  2800  Cottage  Way. 

room  E-2841.  Sacramento,  California 

95825 
Carson  City  District  Office.  1535  Hot  Springs 

Roa<J,  suite  300,  Carson  City.  Nevada  89706 
Susanviile  District  Office,  705  Hall  Street. 

Susanviile,  California  96130 
Eagle  Lake  Resource  Area.  471-850 

Johnstonville  Drive.  Susanviile.  California 

9tl30 

Dated'  !ulv  8.  15^3. 

Bill-'    9.    Ti-inj,  'ii-lij;:. 

State  Director,  Sevada. 

(FRDor  Q1-16758  Filed  7-14-93;  8:45  ami 


[•.■y-C30-C3--132(V-2] 

C.?'son  City  C'strict  Grnztng  Ar^vsory 
nos'd:  Met  ting 

AjENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  the  Carson 
City  District  Grazing  Advisory  Board. 

SUMMARY:  The  Carson  Qty  District 

Crazing  Advisory  Board  will  conduct  a 


range  field  tour  on  Augiist  19, 1993. 
Board  members  will  meet  at  the  Carson 
aty  District  Office  located  at  1535  Hot 
Springs  Road,  suite  300,  Carson  Qty. 
Nevada,  at  9  a.m..  on  the  19th.  The  tour 
is  open  to  the  public.  All  members  of 
the  public  must  provide  their  own 
transportation  and  lunch.  The  primary 
topics  will  be  the  Carson  City  Range  land 
Success  Story  and  the  evaluation  and 
proposed  Winnomucca  Ranch  Multiple- 
Use  Decision.  Members  of  the  public 
wishing  to  take  part  in  this  tour  should 
notify  the  Carson  City  District  Office  no 
later  than  August  10, 1993. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Jim  Cianola.  Carson  City  District. 
Bureau  of  I^iand  Management,  1535  Hot 
Springs  Road,  suite  300.  Carson  Qty. 
Nevada  89706.  phone:  (703)  885-6140. 

Dated  this  30tb  day  of  )une.  1993. 
James  W.  Elliott, 

District  Manc^er.  Carson  City  Distiict. 
[FR  Doc.  93-16719  Filed  7-14-93:  8:45  amj 

BIUJNG  OOOE  4>1»^MC-M 


[WY-060-S3-432tM)1  ] 

Casper  District  Grazing  Advisory 
Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  the  Casper 
District  Grazing  Advisory  Board. 

SUMMARY:  The  Casper  District  Grazing 
Advisory  Board  will  meet  at  8  a.m.  on 
August  10.  1993.  The  meeting  will 
convene  at  the  Casper  District  Office, 
1701  East  "E"  Street,  Casper,  Wyoming 
The  agenda  will  consist  of  a  progress 
report  on  ran^je  improvement  projects. 
The  pubhc  comment  portion  is 
scheduled  for  8:45  a.m..  or  shortly  after. 
Interested  persons  may  appear  and 
comment  cr  submit  written  statements 
for  board  consideration. 

DATES:  August  10.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  summary  minutes  or  time  on 
the  agenda,  contact:  Kate  Padilla. 
Bureau  of  Land  Management,  1701  East 
"E"  Street,  Casper,  Wyoming  82601, 
(307)  2G1-7500. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  held  in  accordance  with 
section  3,  Executive  Order  12548  of 
February  14.  1986.  The  meeting  is  open 
to  the  public. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
district  office  and  will  be  available  for 
public  inspection  within  30  days 
following  the  meeting. 
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Dated:  July  9,  1993. 
Mik«KartM. 

District  Manager 

[FR  Doc.  93-16759  Filed  7-14-93;  8:45  am) 

MJJNO  COM  4310-a-M 


ACTION:  Notice  of  realty  action. 


[WY-030-03-4333-01] 

Rowtinc  DUtrict  Advisory  Council; 
MMting 

agency:  Bureau  of  Land  Management, 

Lntencr 

ACTION:  Notice  of  meeting  of  Rawlins 

District  AdvisoPr'  Council. 


summary:  This  notic*  s«ts  forth  the 
schedule  and  proposed  agenda  of  the 
meeting  and  field  tour  o!  ihe  Rawlins 
ChsLrid  Advisory  Council 
OATtS:  Aug^ast  18,  1993,  9  a.m,  to  5  p.m. 
ADDRESSES:  Bureau  of  Land 
Management,  Rawlins  District  Office, 
1300  North  Third  Street.  P.O.  Box  670, 
Rawlins,  Wyoming  82301. 
F0«  FURTHER  INFORMATION  COffTACT: 
Marv-  .Apple.  Public  Affa-rs  Specialist, 
Rawlins  District  Office,  Bureau  of  Land 
Management,  P  O  Box  670,  P-awlins, 
Wyoming  82301,  (307)  324-7171. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  ai  u.e  Virginian 
Hotel,  Medicine  Bow,  Wyoming  and 


■;i  nr 


ceed  to  a  tour  of  Shirley 


UMI 


Mountain.  The  agenda  of  the  meeting 
will  include: 

1  Introduction  and  opening  remarks. 

2  Review  of  last  Council  meeting. 

3.  Public  comment  period. 

4.  Tour  of  Shirley  Mountain,  discussion 
of  Shirley  Mountain  Management 
Plan  and  other  district  issues. 

The  meeting  and  tour  are  open  to  the 
public.  Anyone  interested  in  attending 
the  meeting  or  making  an  oral 
presentation  should  notify  the  District 
Manager  by  August  2,  1993.  Written 
statemients  may  also  be  filed  for  the 
Council  s  consideration.  Summary 
minutes  of  this  meeting  will  be  on  file 
in  the  Rawlins  District  Office  and 
available  for  public  inspection  (during 
regular  business  hours)  within  30  days 
of  the  meeting. 

Dated:  Julys.  1993. 
Alan  Pjerson. 

DistTJCt  Manager 

(FR  Doc  93-16720  Filed  7-14-93;  8:45  ami 

■H.UNO  COOC  4310-23-M 


[AZ-CI20-42 10-04;  AZA-279501 

Public  Land  Disposal,  Maricopa 
County.  AZ 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


SUMMARY:  All  or  part  of  the  following 
desfj-ibed  sections  containing  federal 
lands  are  being  considered  for  disposal 
by  sale  or  exchange  pursuant  to  sections 
203  and  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716. 

Gila  and  Sail  River  Meridian.  Arizona 

T.  3N..R.5  W., 
Sea  14,  NEV4.  EVjSEV*. 
Sec  22  (All). 
Sec  23.  SVi. 
Sec  25.  (All). 
Sec  26.  WVi. 
Sec  27.  (All). 
Sec  34,  V/Vi, 
Sec.  35.  WVi. 
Ckimprislng  3.440  acros,  more  or  less 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis.  In  accordance  with  the 
reguiaUons  of  43  CFR  2201  1  fb)  and 
2711.1-2(d),  publication  of  this  notice 
will  segregate  the  affected  public  lands 
for  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  subject 
to  vahd  existing  rights  but  not  the 
mineral  leasing  laws  or  from  sale  or 
exchange  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

In  addition,  the  lands  will  continue  to 
be  unavailable  for  livestock  grazing 
pursuant  to  the  grazing  regulations  at  43 
CFR  4100. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  a  period  of  forty-five  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  W.  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Dated:  July  7, 1993. 
GX.  Cheniae, 

District  Manager. 

[FRDoc,  93-16791  Filed  7-14-93;  8  45  am] 

aiLUNO  COOC  4310-«-M 


[NV-030-03-4210-05;  NVN  56124] 

Realty  Action;  Lease  of  Public  Land  In 
Douglas  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Initiation  of  a  45  day  public 

comment  period  on  the  proposed 

classification  of  public  land  for 

recreation  and  public  purposes. 


SUMMARY:  Pursuant  to  the  authority  in 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.),  a  45 
day  public  comment  period  is  initiated 
on  the  following  land  proposed  to  be 
classified  as  suitable  for  lease  and  sale 
to  Douglas  County  for  a  model  qj^plane 
flying  field: 

Mt.  Diablo  Meridian,  Nevada 

T  12N,.R.  21  E. 

Sec.  18,  SViS'/2NEv«NWV4. 

Containing  10.00  acres. 

SUPPLEMENTARY  INFORMATION:  The 

public  land  is  located  four  miles 
southeast  of  Gardnerville  at  the  Douglas 
County  fairgrounds.  The  land  is  not 
needed  for  Federal  purposes.  Lease  or 
conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  m 
the  public  interest. 

The  lease/patent,  when  issued,  wil!  b« 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3  All  minerals  shall  ba  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
the  minerals. 

4.  Those  rights  for  telephone  line 
purposes  granted  to  the  Continental 
Telephone  Company  of  California  by 
Permit  No,  NVN  43319. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

DATES:  Interested  parties  may  submit 
comments  on  or  before  August  30,  1993. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Walker  Resource  Area 
Manager,  Bureau  of  Land  Managem.ent. 
1535  Hot  Springs  Road,  suite  300, 
Carson  City,  NV  89706-0638.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director,  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register, 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Walker  Area  Realty 
Specialist,  Bureau  of  Land  Management. 
1535  Hot  Springs  Road,  suite  300. 
Carson  City,  NV  89706-0638;  (702)  885- 
.    6000. 


Dated  )uly 
S.  atWatef  W 

Acting  Waike 
[FR  Doc.  93-1 
BILUNO  C006  4 

[NV-930-421 


AGENCY:  Bui 

Interior 
ACTION:  P.ecj 

lease/purcni 

SUMMARY:  Tl 
public  la^d 
Clark  Cour! 
examined  e. 
purchase  fo: 
purposes  un 
Recreation  Ji 
amended  i4, 
Nevada  D>'p 
proposes  to 
maintenanf^ 
and  sicrege  i 

Mount  Diablo 

T  14  S  .  R  67 

Sec.  32    i'; 

SEV4S»V', 
NViNEVii 
NEV4NW 

Containing 

The  land  i 
federal  purp 
consistent  vv 
for  this  area 
interest.  The 
subject  to  !h' 
Recreation  a 
applicable  r* 
of  the  Intenc 
following  re; 
States: 

1.  Aright- 
or  canals  co; 
the  United  S 
1890  (43  U  S 

2.  All  m.im 
the  United  S 
right  to  prosj 
such  deposit 
applicable  la 
the  Secretan, 
prescribe. 

And  wii!  b 
1  Those  n 
which  ha'-'e ! 
Department  ( 
No.  NEV-05, 
August  27,  1 
2.  Those  ri 
highway  whi 
Nevada  Depa 
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Dated  luly  1    199J. 
S.  ttWatM-  WeiM, 

Acting  Walker  Resource  Area  Manager 
[FR  E)oc.  yj-16721  Filed  7-14-91,  8  45  am] 

BILUNO  COOC  4910-HC-W 


[NV-93a-42 10-05;  H-520511 

Realty  Action:  Lease/Purchase  for 
Recreation  and  Public  Purposes,  Clark 
County,  NV 

AGENCY;  Bureau  of  Land  Managament. 

Interior 

ACnON:  P.L»creat!on  and  public  puqinse 

lease/purcnase, 

SUMMARY:  The  following  described 
public  !.^^d  in  the  vicinity  of  Glendale, 
Clark  Cour  I V,  Nevada  has  been 
examined  a.id  found  suitable  for  lease/ 
purchieie  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Pubic  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq).  The 
Nevada  Department  of  Transportation 
proposes  to  use  the  land  for  a 
maintBniiriv.e  station  with  equipment 
and  sicr6j?,e  area. 

Mount  Dwbic.  Mend!?>n,  '*'-Vt;oa 

T  14S.  R.  67E., 
Sec.  32:  S'/^SE'ASE'/iNWV., 
SEv«SW»/.SEV4NWV«. 
N'/2NEV4NEV4SWV4. 
NE  V4NW  V4NE  V4SW  V4. 
Containing  15  00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  art^a  and  would  be  in  the  public 
interest.  The  lease,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Pubic  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1  A  right-cf  way  thereon  for  ditches 
or  canals  construaed  by  the  authority  of 
the  United  .States.  Act  of  August  30, 
1890  (43  U  S.C.  9451, 

2.  All  m.merals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  depo.siis  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Se<;retar\'  of  the  Interior  may 
prescribe. 

And  wiii  be  subject  to: 

1.  Those  rights  fnr  an  federal  highway 
which  ha--e  been  granted  to  the  Nevada 
Department  of  Transportation  bv  Permit 
No.  NEV-O.'iZSag  under  the  Act'-.f 
August  27,  1958, 

2.  Those  rignts  for  an  interstate 
highway  which  have  been  granted  to  the 
Nevada  Department  of  Transportation 


by  Permit  No  aX)18310  ur,d»-r  t[u>  Aft 
of  September  14,  1Q34 

3  Those  rights  for  an  mtersiate 
highway  which  have  been  granted  \o  ihe 
Nevada  Department  of  Transportation 
by  Permit  No  CC-02082fi  and  CO 
020836  under  the  .Aci  of  laniiarv  28, 
1941. 

4,  Those  nght.s  for  an  interstate 
highway  which  have  been  granted  to  the 
Nevada  Department  of  Transportation 
by  Permit  No  CC:-020886  under  the  Act 
of  October  15, 1940 

5  Those  rights  for  a  material  site 
which  have  been  granted  to  the  Nevada 
Department  of  Transportation  by  Permit 
No  N-0,5 18,54  Under  the  Act  ofAugust 
28    1958 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  tlie  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

Dated:  July  2. 1993, 
Ben  F,  Collins. 

District  Manager,  Las  Vegas.  NV. 

[FR  Doc.  93-16722  Filed  7-14-93;  8:45  am] 

BtltJNG  CODE  t:«>0-*.C-M 


[CA-940-42 10-06:  CACA-30123] 

Propcsea  Withdrawal  and  Cppc.rtw.nity 
for  Public  Meeting:  Cat-fomis 

AGENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice, 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
2,042.04  acres  of  public  and  non- 
Federal  lands  in  Lassen  County  to 


jrotect  the  Ash  Valley  Research  Natural 
Area/ Area  of  Critical  Environmental 
Concern.  The  notice  closes  the  public 

lands  for  up  to  2  vP8r<!  from  surface 

en*r%   jii  ::.:..!:>;   Tit  lands  will  remain 

open  to  mineral  leasing. 

DATES:  Comments  should  be  received  by 

October  13. 1993. 

ADDflESSES:  Comments  should  be  sent  to 

S!.4"H  D.rwjtor,  BLM  Cahfomia  State 

Office.  2800  Cottage  Way.  room  E-2845. 

Sacramento,  California  Q''R25. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Beck.  BLM  California  State  Office, 

91B-97B-4R2n 

SUPPLEMENTARY  iNf  CRMATION:  On  May 
25,  1993,  a  petition  was  approved 
allowing  the  Bureau  of  Laiid 
Management  to  file  an  application  to 
withdraw  the  following  described 

f)ublic  land  from  settlement,  sale, 
ocation.  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Mount  Diablo  Meridian 

T.  37.N..R.  11  E.. 

Sec.  5,  lots  1,  2,  4,  S>/jNEV4.  SWV4NWV4, 
SWV,.  and  WViSEV4; 

Sec.  8.  WV2NEV4.  NV4NWV4,  and  SV^; 

Sec.  9.  NEV«SWV4.  SViSW'/i.  and  SEV4. 
T,  38N.,R.  HE.. 

Sec.  32.  SWV«SWV«.  and  SEV4SEV4. 

The  area  descril>ed  contains  1,321  51  acres 
in  Lassen  County. 

The  p>etition  was  also  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
Federal  minerals  (private  surface)  from 
the  mining  laws.  In  the  event  the 
following  private  lands  return  to  Federal 
ownership,  the  surface  estate  would  also 
become  subject  to  the  withdrawal. 

Mount  Diablo  Meridian 

T.  37N.,R.11E., 
Sec.  4.  SWV4NWV4; 
Sec.  5.  EV2SEV4; 
Sec.  8,  EV2NEV4; 

Sec.  9.  NWV4NWV4,  SV2NWV4.  and 
NWV4SVVV4. 

The  areas  described  aggregate  360  acres  in 
Lassen  County. 

The  petition  was  also  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  non- 
Federal  lands  (private  surface  and 
private  minerals).  In  the  event  the  non 
Federal  lands  ({)rivate  surface  and 
private  minerals)  return  to  Federal 
ownership,  the  lands  would  become 
subject  to  the  withdrawal. 

T.  37N.,  R.  11  E.. 

Sec.  4.  WV2SWV4; 

Sec  S,  lot  3  and  SEV4N1VV4; 

Sec  8.  SV2NWV4; 

Sec.  9.  NEV4NWV4. 
T.  38  N..  R.  11  E.. 
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Sec.  32,  SEi/«S"Wv«  and  SWV4SEV,. 
The  area*  described  aggregate  36n  ^1  acres 
ID  Lassen  County 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  and  prHS^j^-e 
the  rare  and  sensitive  plants  and  oihttr 
unique  resource  values  of  the  Ash 
Valley  Research  Natural  Area*' Area  of 
Critical  Environmental  Concern 

For  a  penod  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  abjections  m 
connections  with  the  proposed 
withdrawal  may  present  their  views  in 
wTiting  to  the  Cal.fomia  State  Director 
of  the  Bureau  of  Land  Management. 

Notice  is  hereby  given  [iial  an 
opportunity  for  a  public  meeting  is 
pfforded  '.n  cTintjction  with  the 
proposed  wi;r,:irawa;.  Ali  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  wimdrawal  must  submit  a 
written  request  to  tiie  California  State 
Direcior  within  90  days  from  the  date  of 
publication  of  this  notice  I'pon 
determinalion  by  the  authorized  officer 
that  a  public  meeting  will  be  hwid,  a 
notice  of  the  tinr.e  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
for^h  m  43  CFR  part  2300 

For  a  period  of  2  years  from  the  /.i-.te 
of  publication  of  this  notice  in  'hf 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  ss  approved  prior  to  that 
date,  The  temporary  ustis  which  may  be 
permitted  during  tins  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  other  discretionary  land 
use  authonzations  of  a  temporary 
nature. 


I 


Dated  lulv  2   -1991, 
Dioiina  L.  S4or«y, 
Acting  Chief.  Lands  Section. 
;FR  Doc  93-16723  Filed  7-14-93;  8:45  am] 

BUJJNO  COOe  43A0-4O-M 


[OR-943-4210-06;  GP3-297;  OnE-Cl61S31 

Propoc«d  Continuation  of  V/lthdrawai, 
Oregon;  Correction 

The  land  description  in  VR  Doc.  93- 
7550,  published  on  page  17280.  in  the 
issue  of  Thursday.  April  1,  1993,  is 
hereby  corrected  as  follows: 

On  page  17280,  under  Darby  Creek 
recreation  site  reads  "Sec.  15",  and  is 
corrected  to  read  "Sec.  35". 


Dated:  July  2, 1993. 
Oiamp  C  Vaughan, 

Chief.  Branch  of  Lands  and  MinentJs 
Operations. 

'TH  Dor  93~-!6-'24  Filed  7-14-93,  8  45  ami 

Bll-JHG  COOC  4310-3»-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtJgatioo  No.  731-TA-572  (FlnaOl 

Certain  Special  Quality  Carton  and 
Aiioy  Hot-Rolled  Steel  Bars  and 
Semifinished  Producta  From  Brazil 

Delermination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(h)  of  the  Tanff 
Act  of  1930  (19  U.S.C  1673d(b))  (the 
Act),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  m  the 
United  States  is  not  matenaliy  retarded, 
by  reason  of  imports  from  Brazil  of 
certain  special  quality  carbon  and  alloy 
hot-rolled  steel  bars  and  semifinished 
products,  provided  for  in  subheadings 
7207.11.00.  7207.12  00,  7207.19  00," 
7207.20.00,  7214.30.00,  7214  40  00, 
7214.50.00,  7214.60.00.  7224  10  00, 
7224.90.00,  and  7228.30.80  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  bv 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  January  11, 1393, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  special  quality  carbon 
and  alloy  hot-rolled  steel  bars  and 
semifinished  products  from  Brazil  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U  S.C. 
1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
pubhshing  the  notice  in  tlie  Federal 
Register  of  February  3,  1993  (58  FR 
6976).  The  hearing  was  held  in 
Washington.  DC.  on  June  2.  1993,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 


Issued:  July  12,  1993. 
By  order  of  the  Commission. 
Donna  R.  Koehnke 

Secretary. 

[FR  DfKi.  93-16805  Filed  7-14-93;  8  45  am] 

BiLUNQ  COOe  7(»MB-P 


UMI 


'  The  racord  it  definmd  in  »«c  207  2(f)  of  the 
CommiMion's  Rultw  af  PracV.ce  and  Procedure 
CFR  S  207.2(f)). 
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[InvMtigatton  ^4o.  337-TA-350] 

Sputtered  Cartx>n  Coated  Computer 
Disks  and  Products  Containing  Same, 
Including  Disk  Drives;  Initial 
Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlem.ent  agreement: 
.Seagate  Technology,  Inc. 

SUPPLEMENTARY  tNFORM^TlON:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  nile<!,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  July  9,  1Q93. 

Cxipies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p,m,) 
in  the  Office  of  the  Secretary.  US. 
Ir.tematioral  Trade  Commission,  500  E 
Street,  SW,,  Washington,  DC  20436, 
telephone  (202)  205-2000,  Hearing 
impaired  individuals  are  advised  Qiat 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRrrTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW,.  Washington,  DC  20436.  no 
later  than  10  days  after  pubUcation  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
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directed  t"  the  Secretary  to  th" 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted  T>.e  Commission  will  either 
accept  the  submission  in  confidence  or 
ryt'orn  it. 

FOR  FURTHER  INFORMATION  CONTACT; 

Ruby  J.  Dionne  Office  of  the  Secretary, 

U,S  International  Trade  Commission, 
Telephone  (202/  205-1802. 

Issued:  Jiiiy  9,  1993. 

B\  onlpr  of  the  Cominission. 
Donna  R  Koehnke, 
Secretary 
!FR  Ok:  93-16806  Filed  7-4-93;  8:45  ami 

B'.LOHQ  COOC  TOKMH-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Env'ronmeita! 
Assessments 

Pursuant  to  42  L'.S.C.  4332,  the 
Comm.ission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
prjceed;ng. 

To  obiam  copies  of  these 
environmental  assessnients  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders.  Interstate  Gommerce 
Cnrn:r::-i-sion,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (2021  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
dite  of  availability: 

AB-6  (Si'b-No.'250X)  Burlington 
Nortliem  RR  Co  —Abandonment 
Exemption— in  Okanogan  County,  WA. 
EA  available  July  9,  1993. 

AB-55  (Sub-.\o,  409X1,  CSX 
Transportation,  Inc.— Abandonment 
Exemption— in  Richmond  County,  NC. 
L^  available  Iu!y  9,  l',*93 

Comments  on  the  foiicv;;i-:g 
assessment  are  due  30  days  after  the 
date  of  availability; 
Sidney  L.  Strickland.  Jr., 
Secretary 
[FR  Dor.  93-16771  Filed  7-14-93;  8:45am] 

BtUJMQ  COOC  7036-0^-41 


[Finance  Oockat  No.  32309] 

New  Hampshire  Central  Railroad,  Inc. 
Modified  Rail  Certiflcate 

On  June  3,  1993.  the  New  Hampshire 
Central  Railroad,  Inc  (.N'HCR)  filed  a 
notice  for  a  modified  rail  cenifirate  of 
public  convenience  and  necessity  to 


operate  22,9fi  miles  or  rail  Line  between 
ir.ilepost  00  00  (MP  MEC:-131.75)  at 
North  Stratford.  NH  and  milepost  22,96 
(.MP  MEOl.54.71)  at  Beecher  Falls,  VT. 

The  line  of  rail  is  owned  by  the  State 
of  New  Hampshire  (State).i  NHCR  has 
entered  into  a  5-yeax  agreement  with  the 
State  to  commence  operations  over  that 
portion  of  the  line  between  milepost 
00.00  (MP  ?vrEC-131.75)  at  North 
Stratfcrd  NH  and  milepost  09.25  (MP 
MEC-141.UUJ  at  Columbia  Bridge,  NH.  a 
distance  of  9.25  miles.  NHCR  was  to 
commence  operations  on  or  about  June 
1, 1993.  Should  traffic  warrant,  a 
supplemental  agreement  will  be  entered 
into  by  the  parties  for  operations  by 
NHCR  over  that  portion  of  the  rail  line 
between  milepost  09.25  (MP  MEC- 
141.00)  at  Columbia  Bridge,  NH  and 
milepost  22.96  (MP-MEC-154.71)  at 
Beecher  Falls,  VT. 

The  line  of  railroad  has  been  operated 
by  the  North  Stratford  Railroad 
Corporation  (NSRC)  pursuant  to  a 
certificate  and  decision,  in  Finance 
Docket  No.  28553,  North  Stratford 
Railroad  Corporation — Operation — At 
North  Stratford,  New  Hampshire,  and 
Beecher  Falls,  VT  (not  printed),  served 
October  17. 1978.  NSRC  apparently 
ceased  most  operations  in  the  Spring  of 
1989  because  of  a  diversion  of  traffic  to 
motor  carriers  by  its  principal  customer. 
Ethan  Allen  Furniture  Co.,  and  because 
of  an  embargo  on  the  line.  Our  records 
show  that  NSRC  has  never  sought 
Commission  approval  to  discontinue 
operations.  Consequently  NSRC  retains 
its  common  carrier  obligation  to  provide 
freight  service.  2 

Tliis  decision  results  in  both  NSRC 
and  NHCR  being  authorized  to  operate 
the  line.  However,  we  are  not  concerned 
that  two  carriers  are  "authorized"  to 
operate  the  line,  given  that  there  is  no 
evidence  of  record  indicating  that  future 
operations  will  be  conducted  by  more 
than  one  carrier  at  a  time.  Cf.  Finance 
Docket  No.  32162,  Indiana  Hi-Rail 
Corp. — Lease  and  Operation 
Exemption— Norfolk  and  Western 
Railway  (not  printed),  served  March  31, 
1993,  and  Finance  Docket  No.  32049.  et 
al,  Cheatham  County  Rail  Authority 


'  The  involved  line  of  railroad  it  a  portion  of  the 
Maine  Centrai  Railroad  Company  line  approved  for 
abandonment  in  Docket  No.  AB-*3.  Maine  Central 
Railroad  Company— Abandonment  Between 
Carroll.  New  Hampshire,  and  Canaan,  Vermont,  in 
Coo«  County,  New  Hampshire,  and  Essex  County. 
Vnnnonf  (not  printed),  served  June  16, 1976.  A 
cernficaie  of  abandonment,  sut>^t  to  the  sale  of  the 
involved  line  to  the  State  of  New  Hampshire,  was 
served  January  27, 1977. 

'  If  NSRC  has  discontinued  its  operations  and 
wants  to  be  relieved  from  its  common  carrier 
obligation,  it  must  file  an  appropriate  application 
for  discontinuance  under  49  U.S.C  10903  and 
10904  or  soei.  an  Bxemption. 


"Application  and  Petition"  for  Adverse 
Discontinuance  (not  printed),  served 
August  31,  1992. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Raibroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Railroad  Association. 

Dated:  July  8, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc.  93-16770  Filed  7-14-93;  8:45  ami 

BiUJNQ  CODE  rOSS-OI-M 


[Docket  S      1 3-6;  Sub-No.  347X1 

Burling;      N      ►lem  Railroad 
Company     At.  -  donment  and 
Discontlru:  KP    f  Trackage  Right* 
Exemptiof>— 4n  Greene,  Sumter, 
Choctaw,  Washington,  and  Mobile 
Counties,  Al 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Burlington  Northern 
Raib-oad  Company  of  a  123.40-mile  rail 
line  between  milepost  728.0.  at  or  near 
York,  and  milepost  851.40.  at  or  near 
Bucks,  in  Sumter,  Choctaw, 
Washington,  and  Mobile  Counties,  AL, 
and  the  discontinuance  of  its  trackage 
rights  over  27.32  miles  of  Norfolk 
Southern  line  between  milepost  240.90, 
at  or  near  Boligee,  and  milepost  268.22, 
at  or  near  York,  in  Greene  and  Sumter 
Counties,  AL,  subject  to  standard  labor 
protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
14, 1993.  Formal  expressions  of  intent 
to  file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2) '  must  be 
filed  by  July  25.  1993,  petitions  to  stay 
must  be  filed  by  July  30, 1993,  requests 
for  a  pubhc  use  condition  conforming  to 
49  CFR  1152.28(a)(2)  must  be  filed  by 
August  4, 1993,  and  petitions  to  reopen 
must  be  filed  by  August  9, 1993. 
a:::^rfsses:  Send  pleadings  referring  to 
ljc;.*.ut  No.  AB-6  (Sub-No.  347X)  to  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 


■  See  Exempt,  of  Rail  Abandonment— Offert  of 
Finan  Assist..  4  l.C.C.2d  164  (1987). 
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ir.d  (2)  Sarah  I  Wh  tley.  Burlington 
Northern  Rai'road  Company,  3800 
Continentai  Plaza.  777  Main  Street.  Fort 
Wjrth.TX  76102 

eo<»  «um»*CR  IWFOWNUTXJW  COfTACT: 
Donald  I   Shaw  1 202' 927-3610.  (TDD 
for  bearing  impaired:  (202)  927-5721.1 
SOPOtfMEKTAPY  tUfCHmAVOH: 
Addmonai  inlormation  is  contained  in 
the  Commission^  decision.  To  purchase 
a  oopv  o!  'ne  f-^li  Jet  ision.  write  to,  call, 
or  pick  up  m  person  from.  Dynamic 
Concepts  ir.t  ,  room  2229,  Interstate 
Commerce  Commission  Building. 
WashinRton,  DC  20423  Telephone: 
(202)  28i»-i:-D 7/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  1202)  927-5721.) 

Decided:  July  8,  1993 

By  the  Commissicn  ChairmaD  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Phiibin.  and  Waldea. 
Sidaav  L.  StnckJand.  |r  . 
Secretary 

(FR  Doc  9J-16772  Filed  7-14-93,  8:45  am) 
B4CJNO  coof  rai6-oi-* 


DEPARTMENT  OF  JUS"^CE 

Lodging  o*  Content  Dec-ee  Pursuant 
(o  tn«  Clean  Water  Act,  Unlte<j  Siates 
V.  union  Tank  Car  Co. 

in  accordance  with  D<!^partmental 
poiiry,  28  CFR  50  7,  38  FR  10029  (July 
17.  19731  notice  is  herBOy  given  that  on 
July  6.  1993,  a  proposed  Consent  Decree 
in  United  Slales  nf  Amenca  v.  Union 
"^ank  Car  Cowpanv,  Civil  Action  No. 
CV91-2tOO.  was  lodged  with  the  United 
States  District  Conn  for  the  Western 
District  of  Louisiana 

in  1991,  a  CotTipla;nf  in  this  action 
was  fiied  by  the  United  States  of 
Amenca  against  Union  Tank  Car 
Company  under  sections  301  and  309(a) 
of  ihe  Clean  Water  Act,  33  U.S  C.  1311 
and  13  i9(a).  in  ronner tion  with  Union 
Tank  Car  s  disthar^e  of  pollutants  into 
navigable  waters  of  the  United  States  at 
its  facili'y  located  near  Ville  Platte. 
Ix>uisiana 

■^he  proposed  Con=i*»n;  Decree  entered 
between  the  United  Slates  and  Union 
Tank  Car  provides  for  payment  of  a  dvil 
pMndhy  in  the  amount  cf  $350,000  to  the 
United  States.  The  Consent  Decree  also 
r^jquires  the  defendant  !o  constni'l  a 
wastewater  Lrealmenl  plant  on  its 
faciiirv  and  to  finance  a  wwer 
connection  be'ween  us  facihtv  and  the 
City  of  vale  Platte  Publicly  Owned 
Ti^atment  Works,  for  disposal  of  the 
defendant's  sanitary  and  industrial 
wastewater  venerated  at  its  faiiility. 

The  DeoarTient  of  iustice  w  il 
receive,  tor  (hir*v  (30)  days  from  the 


date  of  publication  of  thiS  notice, 
written  comments  relating  to  the 
proposed  Consent  D«<;ret)  Comments 
should  be  addressed  to  <he  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division,  Department 
of  justice,  P.O.  Box  7611,  Ben  Franklin 
Station.  Washington.  DC  2C044,  and 
should  refer  to  United  Stjtes  v  Union 
Tank  Car  Company.  DO|  Ref.  No  90-5- 
1-1-3211. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  General,  Western 
District  of  Louisiana.  FNB  Tower  fiOO 
Jefferson  Street,  suite  1000,  Lafavette, 
Louisiana  70501-7502.  the  Hetion  VI 
Office  of  the  Environmental  Prtotection 
Agency.  1445  Ross  Avenue  Dftllas. 
Texas  75202.  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW  .  4'h  Floor. 
Washington.  DC  20005,  202-624-O892 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  maii 
from  the  Consent  Decree  Library,  1  i20 
G  Street.  NW..  4th  Floor.  Washington, 
DC  20005  In  requesting  a  copy,  please 
enclose  a  cJieck  in  the  amount  of  S5  2t 
(25  cents  per  page  reproduction  charge) 
payable  to  the  Consent  Decree  Library 
Myle«  E.  Flint. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division 
jFR  Doc.  93-16725  Filed  7-14-93;  8  45  am] 

tlL^lUG   :00€  4410-01  M 


Antitrust  Division 

Pijf3u«pt  'G  the  *^ational  Coooerative 
Researc"  ac*  ot  *9tt4 — National 
Intcrnaiio"  T'echnoiogy  Center  of 
Maryland,  Inc. 

Notice  is  hereby  given  that,  on  ) ane  8, 
1993,  pursuant  to  Section  6(8J  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S  C.  4301  at  seq.  (the  Act  ], 
the  National  Information  Technology 
Center  of  Maryland,  Inc..  ("NITC")  has 
filed  wrritten  notifications 
simultaneously  wiLh  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
have  become  members  of  NITC:  Ballard, 
Spahr,  Andrews  *  Ingersoll, 
Washington,  CK^  Blue  Cross  and  Blue 
Shield  of  Rhode  Island,  Providence,  RI; 
Bryan  Cave,  Washington,  DC.  Daylon  T. 
Brown,  Inc.,  Bohemia.  NY:  Khafre 
Systems  International.  Inc.,  Silver 
Spring,  MD;  Landmark  Systems 
Corporation.  Vienna.  VA.  Man  Made 


Systems.  El'icott  C>tv.  MD  Martin 
Marietta  Laboratories  .'  ht  MdrtJn 
MareUa  Corporation  Be'iimore  MD; 
0;*0  CcDornfion  Greenoelt.  MD;  The 
World  Bank,  WashLngton.  DC,  U.S. 
vVest  Inc..  Advanced  Technology 
Di>'ision,  Boulder  CO. 

No  other  cnanges  ha^'c  heen  made  in 
either  the  memberstup  or  planned 
act'vitv  of  the  group  ^^search  prelect. 
Membership  in  thi.«  kt  v__;  -ws^^arch 
protect  remains  open   and  N''^C  intends 
to  file  additional  w''ten  notifK:a'(ion 
dis<;lo'-ing  all  changes  m  membership. 

On  September  12,  1991-,  NITC,  then 
known  as  Uie  .Marviand  Intormation 
r-'chnoicgies  Center,  inc.,  fiied  its 
original  notification  pursuant  ic  section 
6(a)  of  the  Act.  The  Department  of 
Iustice  published  a  nonce  i.n  ihe  Federal 
Register  pursuant  to  section  fti'j)  cf  the 
A'.t  nn  October  22,  19'^-' .  1 3b  FF.  54..586). 

The  last  notificanon  was  fiied  with 
•he  Department  on  March  10.  1993.  A 
notice  w,3s  published  in  the  Federal 
Register  pursuar*  tc  section  6(h)  of  the 
Act  of  April  22,  1993,  (j8  FR  21.598). 
fosepfa  H.  Widmar, 

Director  of  Operations ,  Antitrust  Division. 
iFR  Doc.  9.1-16789  Filed  7- '4-93;  8:45  am) 
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Immigration  and  Naturalization  Service 
[INSNo.  162S-93] 

Intent  to  Preoare  a  Dr*»«  O'oqrqmmatlc 
Environmental  Imoac*  Statement  for 
Operation*  of  Join*  'as*  force  Six 

AGENCY:  The  Immigration  and 

Nq  ii'-flii2a!ion  ^er/ice,  Justice.  Joint 
Task  K)rce  Six  ijTF-6).  Environmental 


P'-Qiecticn  Agency, 
ACTION:  NoUce  of  intent. 


SUMMARY:  This  Notice  is  ic  announce 
the  p'^peration  of  a  Drnf*  P'^grammatic 
Environmental  impact.  Statement  (PEIS) 
for  the  anticipated  act  ■•  lies  and  effects 
of  Department  of  Defense  Joint  Task 
Force  Six  (JTF-^'^'  in  support  of  the 
I.^migration  and  Na'U'=.!.z.a*;cn  Service 
(INSJ.  Anticipated  artivt-es  might 
include:  reconnaissance  operalions, 
building  and  rencvation  of  roads  and 
radio  towers  along  the  United  States 
southwest  land  bctier. 
DAT€S:  To  be  consider*»d  in  the  Dnh 
PEIS  written  commeiiih  ^nd  suggestions 
should  be  received  not  later  than  August 
30,  1993. 

ADDRESSES:  To  be  included  on  the 
current  mailing  list  or  to  forward 
written  comments,  please  write  to  the 
following  address:  U.S.  Army  Corps  of 
Engineers,  Fort  Wort-h  District.  ATTN- 
CESWF-PL-RE  (Eric  Xervers),  P.O.  Box 
17300.  Fort  Worth,  Texas  76102-0300 
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FOR  rjhtheh  mfomiation  contact: 

Enc  Verwe-'s.  EiivironniPriSn!  KfSw,;rr,e 

.'v>eciaast,  US  Army  Corps  iL,f 

K  l^ln©e^s,  P  O  Box  17300:  819  Taylor 

5  rH«i.  Forth  VVonn  TX  76102-0300, 
ffaltrphone  (817)  334-3246. 

b  ackground 

Since  the  ifite  iSOO's  the  Immigration 
ana  NaturaiizptiM)  Service  (INS;  has 
b<»en  responsible  for  Uie  protection  of 
the  Naticn's  borders  fr  jm  smuggling 
and  unlawful  en^ry  cf  l)»^k:&   aliens  into 
the  United  States,  Th:«  task  has 
primariiy  been  acccniplisbed  by  the 
Border  Patrol  Because  of  the  increase  in 
d-ij^j  smuggling  operations,  the  Border 
Patrol  hfi*  bf*f!n  designated  the  primary 
1ft  w  on foi  cement  agency  responsible  for 
na^-cotics  interdiction  btitween  all  of  the 
i  ;nt»d  Stales  land  ports  of  entry. 

rn-"-6  was  activiited  November  13, 
i;)89,  8t  For;  Biiss.  Texas  by  the 
Sfctcretfi'}'  of  Defense  in  accordance  with 
the  President's  National  Drug  Control 
Strategy,  The  liimst  of  this  program  is 
llie  use  cf  Department  of  Defense 
l:>iir:iP.'^  rvsiyan^s  in  the  support  of 
SKencies  responsible  for  the  fight  against 
:  le^al  drugs- 

rhe  mission  of  P"f^-(^,  is  to  plan  and 
coordinate  military  operations  and 
•^^aining  along  the  I.  nited  States 
southwest  land  border  in  support  of 
counterdrug  activi'ies  h\  Federal,  State, 
Bj.d  locul  law  enforcement  agencies,  as 
requested  through  Operation  Alliance 
and  approved  bv  the  Set,retary  of 
Dttiense  or  a  designated  rt^prnsentative. 
The  actions  perforiTiad  by  pT-G 
personnel  are  qu;te  diverse,  ranging 
f^.m  reconnaissance  operations  to  the 
building  and  renovation  of  :-06i's  and 
radio  towers. 

Alternctive- fio  Action. 

Sccp^,  The  PEIS  will  provide  a 
general  assessment  of  the  axpected 
inipads  from  the  various  types  of  JTF- 

6  activities,  mcludmg  possible 
cumulative  im.pacts  The  FEIS  will 
develop  procedures  that  will  identify 
tile  need  for  documentation  in 
accordance  with  the  National 
Environmental  Policy  Act  fNEFA)  of 
:969,  Public  Law  &1-190,  as  amended, 
for  other  specific  activities  as  they 
occur 

The  I>»S  and  other  Federal,  statt .  and 
local  law  enforcement  agencies  will  be 
able  to  develop  supplemenl.il  PEISs  or 
incorporate  the  PEIS  to  a  site  spec  i be 
Environmental  Assessment,  as  aiiuwed 
by  NfEPA.  for  activities  or  locations  not 
specifically  addressed  in  the  PEiS. 
Approximately  75%  of  the  JTF-6 
actions  that  require  envircnmenlal 
assessment  are  for  the  INS. 


Invitation  to  Participate/Scoping 
Process  Comments  rB<  e  ved  as  a  result 
of  this  notice  wih  t)t*  usi^d  to  assist  INS 
in  identifying  impacts  to  the  quality  of 
the  human  environmet^*  Scoping 
meetings  v.:.',  ^^  ht;a  ai  ;i;k  : tie  United 
States-Mt-\  y  H(,'-itr  ^I•  .n.-:/,*, 
alternatives  ana  sigic fu^ii-,!  usues 
related  to  the  proposed  action.  Times 
and  dates  wi'!  Sp  published  in  local 
newsp,j- er^       i  r.ade  available  to 
current  n  t  !i;ik  lists,  individuals  or 
organization.,  nay  participate  in  the 
scoping  process  by  providing  written 
comments  or  by  attending  the  scoping 
meetings. 

Dated:  July  8, 1993. 
Chris  Sale, 

Acting  Ccmmissioner,  Immigration  end 

Notumiixation  Service. 

IFR  Doc.  93-16786  Filed  7-14-93;  C  45  am) 
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NATIONAL  SCIENCE  FOL' 


ON 


Advisory  ComfTiiMe*'  *Of  Bijio-.  •,« 
Sciences:  Cornmittee  ot  '.s.-o  ?,  ,■/  ••-.«» 
Ce -etopiTientai  MechsP'.sjr.i  r^    .g'aiT._ 
Not.ice  of  Me€li,-g 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  folic  wing 
meeting. 

A/oine  Committee  of  Visitors  of  the 
Developmental  Mechanisms  Program; 
Division  of  Integrative  Biology  and 
Neuroscience. 

Date  and  Time  August  4-6, 1993;  8:30 
a.m.-5  p.m.  each  day. 

Place.  Room  1243,  NSF,  1800  G  Street, 
NW.,  Washington,  DC 

Type  of  Meeting:  Qosed. 

Conlocf  Person  ■  Dr  Bruce  Umminger, 
Division  Director,  Division  of  Integrative 
Biology  and  Neuroscience,  Room  321. 
National  Science  Foundation,  1800  G  St. 
NW..  Washington.  DC  20550.  Telephone: 
(202)  357-790!S 

Purpose  of  Met;  ting  To  carry  out 
Committee  of  Visitors  (OOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

A^nda.  To  provide  oversight  review  of  the 
'»  ..artmental  Mechanisms  Program. 

Reason  for  Oosing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
r"\  ipw;  iK  proposal  actions  that  will  Include 
pr  viieged  intellectual  property  and  personal 
infonnation  that  could  harm  individuals  if 
thev  were  disclosed  If  discussions  were  op>en 
to  ;hf  public  these  matters  that  are  exempt 
under  5  L  S  C.  552b(c)  (4)  and  (6)  of  the 
Croveniment  in  the  Sunshine  Act  would  be 
improperly  disclosed. 


Dated:  )uly  12, 1903. 
M.  R>iiw><  (  «  vV'inkier, 
Comr  ,".'-:  •iunagement  Officer. 
(PR  Doc.  93-16807  Filed  7-14-93;  8:45  am) 


Pfif^*!-  Wot*ce 


Ocean  Sci*''h e»  Re-ni-i 

o«  Me«t.'-i,g 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foHowing 
meeting. 

Name:  Ocean  Sciences  Review  Panel. 

Date  and  Time:  Augiist  3-4. 1993.  9  am. 

Place.  St.  James  Hotel,  950  24th  St..  NW, 
Washington,  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Paul  Dauphin,  National 
Science  Foundation,  1800  G  St.  NW., 
Washington.  DC  20550.  Telephone:  (202) 
35:7-7837. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda  To  review  and  evaluate  Ocean 
Drilling  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
LI.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  12, 1993. 
M.  RebMx:a  Winkim-. 
Committee  Management  Officer. 
IFR  Doc.  93-16808  Filed  7-14-93.  8:45  am) 

BILLMQ  COOe  7SSB-01-M 


Specisi  E- 

Unde'Gi-S'- 


Panel  In 
iCation;  Meeting 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting 

Name  Special  Emphasis  Panel  in 
Undei^graduate  Education. 

Date  And  Time  August  17, 1993;  7.30  a.m. 
to  9  p.m.;  August  18. 1993;  8:30  a.m.  to  5 
p.m.;  August  19, 1993;  8:30  a.m.  to  5  pjn.; 
August  20, 1993.  8.30  a.m.  to  5  p.m. 

Place  The  Grand  Hotel,  2350  M  Street. 
NW.,  Washington,  DC  20037. 

Type  Of  Meeting:  dosed. 

Ck>ntact  Person.  Dr  Terry  Woodin,  Program 
Director;  National  Science  Foundation;  1800 
G  Street,  NW.,  room  1210;  Washington,  DC; 
Telephone:  (202)  357-7051 

Purpose  Of  Meeting  To  provide  advice  and 
recommendations  concerning  proposa' 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
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CoUaboratives  for  Excellence  m  Teacher 
Preparation  progrmm 

Peason  for  OossngThe  proposals  being 
reviewed  include  ir.fcirmation  of  proprietarv 
or  confidential  nat-^re  including  fechnicai 
information,  financial  data,  such  as  salaries; 
and  personal  Information  conceming 
indiviauals  associated  with  the  proposals. 
These  matters  are  e.x»mpt  under  5  U.S.C. 
552b,  (c)(4''  and   6'  :)f  the  Government  in  the 
Sunshine  Act 

Dated  July  12.  1993  I 

M.  Rab0cc«  Winkler. 

Commtfte>s  Managerr.^nt  CWicer 

IFR  Doc  93-16830  Fi^d  7-14-93;  8;45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-25,    lisar  Charges" 

AGENC^:  Office  of  MajiagemerU  and 

BLidjijet  Executive  Office  of  the 

President. 

ACTX)n;  Revision  of  Circular  No.  A-25, 

"User  Charg'ss" 

SUMMARY:  Circular  No  A-25  establishes 

guidelines  for  Federal  agencies  to  assess 
fees  for  Government  services  and  for  the 
sale  or  use  of  Government  property  or 
resciu-ces. 

EFflCnVE  DATE:  juiv  15    1-i'JJ 
FOfl  FURTHER  INFORMAnOM  COMTACT: 
Deix)rah  Saunae's  Budget  Analysis 
Branch,  Room  602.5,  New  Executive 
Office  Building:  Office  of  Management 
and  Budget,  Washington.  DC  20503. 
SUP«.EMEMTAflY  INFORMATION:  The 
aulhonty  for  ch.argmg  user  fees  is 
provided  by  Title  V  of  the  Independent 
Office  Appropriaticns  Act  of  1952 
(lOAA),  codified  at  31  U.S  C.  9701. 
Circular  No.  A-25  was  last  issued  in 
1959,  This  revision  is  consistent  with 
the  authonty  provided  in  Title  V  of  the 
lOAA,  as  interpreted  by  the  courts,  and 
is  not  intended  to  expand  this  authority. 
Rather  the  revision  seeks  only  to  clarify 
Federal  policy  in  hght  uf  thirty  years  of 
experience  and  to  update  the 
procedures  by  which  agencies  are  to 
institute  chariges. 

With  the  printing  of  this  Circular  in 
final  form,  the  Office  of  Management 
and  Budget  (0MB)  expeas  agencies  to 
develop  regulations  and,/ or  legislation, 
as  appropriate  implementing  its 
guidance  in  setting  new  user  fees  or 
revising  existing  fees. 

ChaiigM  Adopted  in  the  Final  Revision 

This  document  makes  the  fijliow.ng 
changes  and  revisions  to  Circular  A-25, 
last  published  in  September  1959: 

1  Charges  should  be  set  based  on 
market  conditions  for  products  and 


services  provided  by  business-type 
activities  while  charges  for  all  other 
government  5wn.-!ces  or  products  should 
be  ba.sed  or.  full -cost  recovery  Section 
6ai2)fbj,  which  provides  for  marke* 
prices  for  business-type  activities,  is 
baswd  on  section  ^b  of  the  1959  Circular, 
which  provided  for  market  prices  for  the 
sale  or  lease  of  federally  owned 
resources  or  property  Sucii  pricing  was 
upheld  in  Yosemite  Park  and  Curry  Co. 
V.  United  States,  686  F  2d  925.  932-35 
(Ct.  CI.  1982). 

2.  Whenever  possible,  charges  should 
be  set  as  rates  rather  than  fixed  dollar 
amounts  in  order  to  reflect  changes  in 
costs  to  the  Government  or  changes  in 
market  prices  of  the  property,  resource 
or  service  provided. 

3.  As  has  always  been  the  case,  user 
charges  should  be  assessed  when  a 
service  provides  special  benefits  to  an 
identifiable  recipient  beyond  those  that 
accrue  to  the  general  public.  Compare 
section  6a(l),  (4)  of  the  revised  Circular 
with  Section  3a(lH2)  of  the  1959 
Qrcular.  This  revision  to  the  Circular 
adds  language — in  section  6a(3) — to 
make  explicit  several  principles  that 
have  been  inherent  in  this  general  test 
For  example,  the  update  makes  clear 
that,  when  the  general  public  also 
receives  "incidental"  benefits  the  u,ser 
charge  should  recover  full  cost  rather 
than  a  prorated  amount.  Section  6ai3i  is 
discussed  further  below  (see  Comments 
Received). 

4.  The  number  of  specified  exceptions 
Federal  agencies  can  gra.nt  to  tiie  general 
guidelines  is  reduced.  However, 
agencies  may  recommend  additional 
exceptions  subject  to  0MB  approval. 

5.  This  revision  encourages  agency 
review  of  specific  statutory  authority,  in 
addition  to  the  generic  hidependent 
Offices  Appropriations  Act,  to 
determine  whether  the  authority  for 
implementation  of  any  desired  fee 
exists. 

6.  A  new  section  is  included  on 
developing  legislation  when  legal 
impediments  to  user  charges  exist  This 
section  also  includes  a  discussion  of  the 
conditions  under  which  the  appropriate 
legislative  proposal  would  be  an  excise 
tax  rather  than  a  user  charge. 

8.  Agencies  are  directed  to  review 
charges  biennially  and  update  them  as 
necessary 

Comments  Received 

Notice  of  the  proposed  revision  was 
published  for  comment  in  the  Federal 
Register  on  lanuarv  21    1992  (57  FR 
229,1;  Comments  from  concerned 
parties  were  due  by  February  15.  1992. 
0MB  rweivfid  15  comments  from 
Federal  agencies,  interest  groups  and 
private  industry. 


1 .  Several  commenters  objected  to 
proposed  section  6a{3).  They  contended 
that  it  departs  from  the  test  in  the  1959 
Circular  for  when  user  charges  should 
be  assessed  (section  3a(l}-{2)).  They 
also  contended  that  it  sets  forth  an 
inappropriate  standard  under  which  a 
user  charge  would  be  assessed  for  a 
service  that  not  only  provides  a  special 
benefit  to  identifiable  recipients  but  also 
provides  incidental  benefits  to  the 
general  public. 

Contrary  to  the  commenters' 
objections,  section  6a(3)  does  not  depart 
from  the  traditional  test  in  the  Circular 
for  when  user  charges  should  be 
assessed,  and  it  does  not  establish  an 
inappropriate  standard  for  assessing 
user  charges.  Rather,  as  explained 
below,  section  6a(3)  states  explicitly 
pnnciples  that  have  been  inharent  in 
the  Circular,  been  applied  by  agencies 
ever  the  years  in  assessing  user  charges, 
and  been  upheld  by  the  courts  when 
those  user  charges  were  challenged. 
Accordingly,  we  have  adopted  section 
6a(3)  in  this  revision  to  the  Circular. 

Foremost  among  the  principles  stated 
in  section  6a("3)  is  that  agencies  shall 
assess  a  user  charge  for  services  that 
provide  special  benefits  to  an 
identifiable  recipient  even  when  these 
serices  also  provide  incidental  benefits 
to  the  general  public.  This  principle 
proceeds  from  the  general  test  for  when 
us^r  charges  should  be  as.'sessed,  which 
had  been  in  section  3a(l)-(2)  of  the  19.59 
Circular  and  is  now  in  section  ea(l).  (4). 
Under  this  test,  a  charge  will  be 
assessed  when  a  service  provides 
special  benefits  to  an  identifiable 
recipient  beyond  those  that  accrue  to 
the  general  public,  but  will  not  be 
assessed  when  the  identification  of  the 
specific  beneficiary  is  obscure  and  the 
service  can  be  considered  primarily  as 
benefitting  broadly  the  general  public. 
This  test  was  upheld  by  the  Supreme 
Court  in  FPCv.  New  England  Power  Co., 
415  U.S.  345,  349-51  (1974)  (citing 
Circular  No  A-25), 

Applying  this  test,  agencies  over  the 
years  have  assessed  numerous  user 
charges  for  services  that  not  only 
provide  special  benefits  to  identifiable 
recipients,  but  also  provide  incidental 
benefits  to  the  public.  This  is  evident 
from  the  number  of  court  cases  in  which 
a  part.y  challenged  a  user  charge  and  in 
so  doing  advanced  the  argument  offered 
by  the  commenters,  namely,  that — as 
one  court  characterized  the  challengers' 
argument — "the  public  interest  in  these 
activities  is  so  strong  that  it  is  unfair  to 
assess  any  of  their  cost  against  any 
private  party."  Electronic  Industries 
Ass'n  V.  FCC.  554  F.2d  1109.  1113  (D.C. 
Cir.  1976).  As  the  courts  have 
recognized,  if  this  argument  were  valid. 
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-  fH«s  siiice  hi.  public 
fijiencjes  rtj*  constitatod  in  the  public 
inleresi.    ^iiis,t^s!pul  Pc^p- ir  Light  Co. 
V.  NBC,  601  »^.^d  ^23,  229  (5th  Qr. 
1979),  cert  dented  444  U.S.  1102 
(1980). 

Sines  guch  a  result  wmiH*  '»»  plainly 
inconsistent  v.'uh  Congmss 
authonra»;cr  ct  ,  se--  charges  m  tne 
lOA/  and  oiner  statute*   ;he  courts  have 
con.sis'.Hn*iv  rejeciad  iHe  a:-gurnent.  See 
Ayvdn  In-  V.  Attomfy  General,  848 
^2d  U9-y   1300  (D.C.  Cir.  1988)  ("Such 
tees  ixib\  oe  assessed  even  when  the 
service  r^nounds  in  jjar   i.  the  benefit 
'Ji  IDe  fuDiii  i?s  fi  .•-•lo.p    ^   Phillips 
Petroleum  C  \      £•'(:    ~8t:  F.2d  370, 
376  (10th  Cu  j   cen  n^nsed.  479  U.S. 
823  (198bJ  I  vvhere  an  agency  performs 
a  service  from  which  a  regulated  entity 
derives  a  'speria!  benefit,'  it  may  charge 
a  fee,  even  'Jiough  the  public  also 
benefits");  Mississippi  Power  &■  Light  Co. 
V.  NHC,  601  F.2d  at  227-29;  Electmnic 
Industries  Ass'n  v.  FCC.  554  F.2d  at 
1114  n.l2.  1115-18;  \ntin:^r,i  Cable 
Television  Ass'n  In.    v  '•Tl  554  F.2d 
1094.  1103  (D.C,  Cir.  1976). 

Section  6a(3)  aiso  states  the  rp!aff»d 
principle  that,  for  a  sari  ;ch  rroi 
provides  inciderita!  benefits  lo  'he 
public,  the  aaern.v  -irjould  not  pru-rate 
ee  i..ser  charge  by  allocating  any  part  of 
f  io  t/ie  public,  bat  instead  .should 
cuarf/a  ihose  idtjo'ifiat-le  rw  ipients  who 
receive  the  special  benefit  tne  full  cost 
of  i'^ndenng  the  service  This  principle 
follows  from  tlse  direction  in  section 
3a(i)  of  the  1959  Circular  that  "a  cherse 
should  b€  imposed  to  recover  the  full 
cos*  to  the  •■'eaerai  Government  cf 
rendering  the:  service  " 

This  principle  of  huil-<-o«:f  recover,  is 
,?ssenual  to  achieving  the  aim  of  uMn 
cnarge  statutes  such  as  the  lO.AA  As 
one  cour'  explained,  requiring  an 
a. location  of  costs  'would  saddle 
agenoes  with  the  impi>s,sible  ta.s»,  of 
sorting  out  pufjiic  from  private  t>enefits 
with  ifc  -ikeiy  result  that  most  sgenr.v 
fees  wuujd  be  reduced  to  mere  tokens." 
".'f";,---.s)s.*  V?;i   Power  8- ugni  Co  v  .\7?C, 
hOl  5^  2.-:  a(  230.  Accordingly,  tiie  couns 
have  uptie'.d  use;  charges  implementing 
»he  Circular's  principle  of  full-cost 
'•ecovery.  See  Central  &  Southprn  Motor 
Freight  Tariff  Ass'n  v.  United  .Sfafes, 
7^7  F.2d  722,  7,32  (D.C.  Ci.'   1985)  flf 
i.he  asserted  public  benefits  are  the 
necessa-n/  consequence  of  the  agency's 
provision  of  tne  relevant  private 
benefits,  then  the  public  benefits  art'  not 
independent,  and  the  agency  would 
therefore  not  need  to  allocate  any  costs 
to  the  public,  '):  Mississippt  Power  &■ 
Ught  Co  v.  NBC.  601  F.2d  at  230  T  the 
NRC  may  recover  the  full  cost  of 
providing  a  service  to  an  identifiable 


beneficiarv.  '>>ga'-iless  of  the  Incidental 
Put.iK'  Qenef  !s  fiowing  from  the 
pM  V  sion  of  that  service'^);  Electronics 
Inaustnes  Ass  n  v.  FCC,  554  F.2d  at 
1115  ("the  Commission  is  not 
prohibited  from  charging  an  applicant 
or  grantee  the  full  cost  of  services 
rennered  to  an  applicant  which  also 
result  in  some  incidental  public 
benefits').  In  cases  where,  under  section 
6a(2)(b).  the  charge  would  be  the  market 
price,  rather  than  the  cost  of  rendering 
the  service,  the  full  market  price  is 
charged. 

Finally,  section  6a(3)  states  a  tliird 
principle  that  has  been  inherent  in  the 
Circular  and  has  been  upheld  by  the 
courts.  If  a  service  provides  the  public 
a  benefit  that  is  independent  from — 
ratlier  than  incidental  <o— the  special 
benefit  that  the  service  provides  an 
identifiable  recipient,  then  the  cost  to 
the  Federal  Government  of  providing 
that  independent  public  benefit  is  not 
included  in  the  user  charge.  See  Central 
&  Southern  Motor  Freight  Tariff  Ass'n  v. 
United  States.  777  F.2d  at  729-30; 
Mississippi  Power  &  Light  Co.  v.  NBC, 
601  F.2d  at  230:  Electronics  Industries 
Ass'n  V.  FCC,  554  F.2d  at  1115. 

In  addition  to  objecting  to  section 
6a(3)  on  general  grounds,  coramenters 
also  objected  to  the  specific  examples 
found  in  that  provision  of  activities  for 
which  a  user  charge  would  be 
appropriate.  Those  examples  were  of 
processing  a  new  drug  application  and 
inspecting  farm,  products  (the  latter 
example  was  also  used  in  the  proposed 
section  6a(l)(b)).  The  commenters 
contended  that  these  Activities,  in 
particular,  shouid  not  >m  subject  to  user 
charges.  Tc  s  r:^  :-*  !r>ir  position,  the 
commenters     t  -f.  i  t,    tual  and  legal 
ar^umecis  that  wer^i  '«f'ecifically 
addressed  to  each  of  (tiose  activities. 

As  the  preamble  to  the  proposal 
noted,  examples  were  included  in  the 
Circular  to  clarify  its  intent  and  scope. 
57  FR  at  2294.  However,  given  the 
comments  we  have  received  concerning 
those  two  particular  examples,  and 
since  the  agencies  themselves  are  in  the 
best  position  to  apply  the  Circular's 
principles  to  the  specific  factual 
situations  presented  by  their  various 
activities,  we  have  omitted  those  two 
examples  from  the  revision  of  the 
Circular.  We  emphasize  however,  that 
this  omission  ooes  not  express  any 
vjHw.  one  wa\  or  the  other,  as  to 
whether  a  user  charge  should  be 
as-sessed  for  those  activaies.  Rather,  as 
wiii  t;«  the  cA.se  with  arv  activity  not 
specifically  mentioned  as  an  example  in 
the  CircTjlar,  the  pertinent  agencies  will 
assess  these  activities  on  an  individual 
tiasis  and,  m  so  doing,  will  apply  the 
Circular  s  general  principles  and  be 


guided  by  the  ex'ni  s:'  •    ast-  -  ,^ 
concerning  user  cnarges  tnai  nas 
developed  since  the  Circular  wa*  issued 
in  1959.  We  have  also  decided  not  to 
include  in  the  text  of  the  Qrcular  other 
examples  to  illustrate  the  principles  in 
section  6af3)  Instead,  agencies  seeking 
examples  of  how  those  principles  are 
apphed  in  practice  can  look  to  the  court 
cases  discussed  above,  in  which  the 
courts  applied  those  pnndples  to 
specific  user  charges.  In  addition,  when 
questions  arise  as  to  the  appropriateness 
of  assessing  a  user  charge  for  a 
particular  activity,  agendas  may  consult 
with  0MB. 

2.  Ail  the  Federal  agendas  submitted 
comments  suggesting  Ihe  Circular 
conform  with  the  Chief  Financial 
Offices  Act  of  1990  (Pub.  L.  101-576), 
which  requires  an  agency  CFO  to 
biennially  review  fees,  royalties,  rents 
and  other  charges.  The  circular  has  been 
so  revised  to  require  biennial  review  of 
user  charges  by  the  CFO. 

3.  More  detailed  direction  in 
estimating  fringe  benefit  costs  was 
requested.  The  Circular  now  directs 
each  agency  to  estimate  retirement  costs 
as  spedfied  in  Circular  No.  A-11 
(Preparation  and  Submission  of  Budget 
Estimates). 

4.  The  stated  timing  of  collections  for 
user  charges  in  legislative  proposals  was 
questioned.  The  belief  is  that  requiring 
collection  of  fees  prior  to  or 
simultaneously  with  the  provision  of 
service  is  inconsistent  with  standard 
business  practice.  This  requirement  is 
included  to  conform  to  basic 
appropriations  law  which  precludes  fee 
collections  other  than  prior  to  or 
simultaneously  with  provision  of 
service  unless  appropriations  and 
authority  are  provided  in  advance  to 
allow  reimbursable  sendees. 

5.  It  was  suggested  that  agency  heeds 
or  their  designee  be  permitted  to  make 
user  charge  exceptions  for  activities 
with  estimated  annual  collections  under 
SlO  miUion.  Further,  it  was  suggested, 
for  such  exceptions  agency  heads  or 
their  designee  should  be  permitted  to 
extend  the  exception.  0MB  will 
continue  to  review  all  user  charge 
exceptions  and  extensions.  0MB  has 
reviewed  exceptions  and  extensions, 
and  has  the  mechanisms  in  place  to 
continue  to  do  so. 

A  suggestion  was  also  made  that  the 
exception  extension  period  be 
lengthened  from  four  years  to  six  years, 
to  allow  more  time  where  legislative 
action  is  required.  OMB  believes  the 
current  four  year  extension  period  is 
sufiidently  long  to  provide  for  any 
legislative  action. 

6.  Certain  comments  contained 
spedfic  questions  regarding 
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interpretation  c "  Lhe  Circular.  The 
qiiGstian  wiy  -    -e  ;  A'hetherOMB 
ir.tends  the  or-   i^.r-.s  of  Circular  A-25 
be  applied  'o  '5;:ec:al  benefits" 
provided  to  other  Federal 
estabiishmerits.  Circular  A-25  is 
intanded  to  apply  to  the  provision  of 
C/Ovammerii  goods  and  services  to  the 
public,  not  other  Federal 
es'dbu-.h.T,enl3. 

One  con^.menter  asked  if.  in  the 
section  where  charging  user  fees  based 
on  market  price  is  discussed,  the 
example  of  leasing  space  in  federally 
GA:;ed  buildings  was  intended  to 
restrict  possible  interpretations  of 
services  rendered.  Market  price  should 
be  charged  m  ail  circumstances  in 
which  the  Government  is  not  acting  in 
I'i  capacity  as  sovereign.  The  example 
Lied  is  just  that,  an  example  of  a 
Situation  in  which  the  Government,  not 
acting  in  its  capacity  as  sovereign,  is 
providing  a  service  under  business-type 
conditions. 

Again  regarding  market  pricing,  the 
question  was  asked  whether  a  user  fee 
should  be  assessed  i?  the  market  price 
is  less  than  full  cost.  The  Circular  states 
when  tiie  Government  provides  goods  or 
services  under  business-type  conditions. 
market  pnce  should  be  charged.  When 
the  Gcvemment.  acting  in  its  capacity  as 
so\  ereign.  provides  a  good  or  service, 
the  user  charge  should  be  sufficient  to 
cover  L^.e  full  cost  to  the  Federal 
Govemm.ent  to  provide  the  good  or 
service  Exceptions  may  be  granted  for 
agencies  to  charge  fees  below  market 
price  or  full  cost.  These  exceptions  will 
be  granted  by  0MB  on  a  case  by  case 
basis 

To  the  Heads  cf  Executive  Departments 

and  Establishments 

Subject.  User  Charges 

1  Purpose.  The  Circular  establishes 
Federal  policy  regarding  fees  assessed 
for  Government  services  and  for  sale  or 
use  of  Government  goods  or  resources. 
It  provides  information  on  the  scope 
and  types  of  activities  subject  to  user 
charges  and  on  the  basis  upon  which 
user  charges  are  to  be  set.  Finally,  it 
provides  guidance  for  agency 
implementation  of  charges  and  the 
disposition  of  ccilections. 

2  Rescission.  This  rescinds  Office  of 
Management  and  Budget  Circular  No. 
A-25.  dated  September  23, 1959.  and 
Transmittal  .Memoranda  1  and  2. 

3  Authonty  Tiiie  V  of  the 
Independent  Offices  Aooropriations  Act 
of  1952  (31  U  S,C  97011":  31  U.S.C. 
nil:  and  Execiilive  Orders  No.  8248 
and  No  11,541 

4  Coverage 


UMI 


a.  The  provisions  of  this  Circular 
cover  all  Federal  activities  that  convey 
special  benefits  to  recipients  beyond 
those  accruing  to  the  general  public. 
The  Circular  does  not  apply  to  the 
activities  of  the  legislative  and  judicial 
branches  of  Government,  or  to  mixed- 
ownership  Government  corporations,  as 
defined  in  31  U.S.C.  9701. 

b.  The  provisions  of  the  Circular  shall 
be  applied  by  agencies  in  their 
assessment  of  user  charges  under  the 
lOAA.  In  addition,  this  Circular 
provides  guidance  to  agencies  regarding 
their  assessment  of  user  charges  under 
other  statutes.  This  guidance  is  intended 
to  be  applied  only  to  the  extent 
permitted  by  law.  Thus,  where  a  statute 
prohibits  the  assessment  of  a  user 
charge  on  a  service  or  addresses  an 
aspect  of  the  user  charge  (e.g.,  who  pays 
the  charge;  how  much  is  the  charge; 
where  collections  are  deposited),  the 
statute  shall  take  precedence  over  the 
Circular.  In  such  cases  (e.g.,  sale  or 
disposal  under  Federal  surplus  property 
statutes;  or  fringe  benefits  for  military 
personnel  and  civilian  employees),  the 
guidance  provided  by  the  Circular 
would  apply  to  the  extent  that  it  is  not 
Inconsistent  with  the  statute.  The  same 
analysis  would  apply  with  regard  to 
executive  orders  that  address  user 
charges. 

c.  In  any  case  where  an  Office  of 
Management  and  Budget  circular 
provides  guidance  concerning  a  specific 
user  charge  area,  the  guidance  of  that 
circular  shall  be  deemed  to  meet  the 
requirements  of  this  Circular.  Examples 
of  such  guidance  include  the  following: 
0MB  Circular  No.  A-45,  concerning 
charges  for  rental  quarters;  0MB 
Circular  No.  A-130,  concerning 
management  of  Federal  information 
resources;  and  0MB  Circular  No.  A-97. 
concerning  provision  of  specialized 
technical  services  to  State  and  Local 
governments. 

5  Objectives.  It  is  the  objective  of  the 
United  States  Government  to: 

a.  Ensure  that  each  service,  sale,  or 
use  of  Government  goods  or  resources 
provided  by  an  agency  to  specific 
recipients  be  self-sustaining; 

b.  Promote  efficient  allocation  of  the 
Nation's  resources  by  establishing 
charges  for  special  benefits  provided  to 
the  recipient  that  are  at  least  as  great  as 
costs  to  the  Government  of  providing 
the  special  benefits,  and 

c.  Allow  the  private  sector  to  compete 
with  the  Government  without 
disadvantage  in  supplying  comparable 
services,  resources,  or  goods  where 
appropriate. 

6.  General  policy.  A  user  charge,  as 
described  below,  will  be  assessed 
against  each  identifiable  recipient  for 


special  benefits  derii'ed  from  Federal 
activities  beyond  those  received  by  the 
general  public.  Vv'hen  the  imposition  of 
user  charges  is  prohibited  or  restrictud 
by  existing  lew  agencies  will  review 
activities  periodicaUy  and  recommend 
legislative  changes  when  appropriate. 
section  7  gi\es  guidance  on  drafting 
legislation  to  i:r!p!emont  user  charges. 
a.  Special  benefits. 

(1)  Dttermining  when  special  benefits 
exist.  When  a  service  (or  privilege) 
provides  special  benefits  to  an 
identifiable  recipient  beyond  those  that 
accrue  to  the  genera!  public,  a  charge 
will  be  imposed  (to  recover  the  full  cost 
to  the  Federal  Government  for  providing 
Lhe  special  benefit,  or  the  market  price). 
For  example,  a  special  benefit  will  be 
considered  to  accrue  and  e  user  charge 
will  be  imposed  when  a  Government 
service: 

(a)  Enables  the  beneficiary  to  obtain 
more  immediate  or  substantial  gains  or 
values  (which  may  or  may  not  be 
measurable  in  monetary  terms)  than 
those  that  accrue  to  the  general  public 
(e.g..  receiving  a  patent,  insurance,  or 
guarantee  provision,  or  a  license  to  carry 
on  a  specific  activity  or  business  or 
various  kinds  of  public  land  use);  or 

(b)  Provides  business  stability  or 
contributes  to  public  confidence  in  the 
business  activity  of  the  beneficiary  (e.g., 
insuring  deposits  in  commercial  banks); 
or 

(c)  Is  performed  at  the  request  of  or  for 
the  convenience  of  the  recipient,  and  is 
beyond  the  services  regularly  received 
by  other  m.embers  of  the  same  industry 
or  group  or  by  the  general  public  (e.g., 
receiving  a  passport,  visa,  airman's 
certificate,  or  a  Custom's  inspection 
after  regular  duty  hours). 

(2)  Detennining  the  amount  of  user 
charges  to  assess. 

(a)  Except  as  provided  in  section  6c, 
user  charges  will  be  sufficient  to  recover 
the  full  cost  to  the  Federal  Gove.Timent 
(as  defined  in  section  6d)  of  providing 
the  service,  resource,  or  good  when  the 
Government  is  acting  in  its  capacity  as 
sovereign 

(b)  Except  as  provided  in  section  6c, 
user  charges  will  be  based  on  market 
prices  (as  defined  in  section  6d)  when 
the  Government,  not  acting  in  its      »■ 
capacity  as  sovereign,  is  leasing  or 
selling  goods  or  resources,  or  is 
providing  a  service  (e.g.,  leasing  space 
m  federally  owned  buildings).  Under 
these  business-type  conditions,  user 
charges  need  r.ot  be  limited  to  the 
recovery  of  full  cost  and  may  yield  net 
revenues. 

(c)  User  charges  will  'be  collected  in 
advance  of,  or  simultaneously  with,  the 
rendering  of  services  unless 
appropriations  and  authority  are 
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provided  in  advan.  r^  tc  r,now 
reimbureablB  ser.-ices, 

(d)  Whenever  possible,  charges 
should  be  set  as  rate?  rathnr  than  fixed 
dollar  amounts  )n  o'dwr  to  adjust  for 
changes  in  costs  to  the  C.)vemment  or 
changes  in  ma  ket  prices  of  the  good, 
resource,  or  sen-ice  prcvjded  (as  defined 
in  section  6dl 

(/i)  In  cases  where  the  Government  is 
supplying  services,  goods,  or  resources 
that  provide  a  special  benefit  to  an 
identifiable  recipient  and  that  also 
provide  a  benefit  to  the  general  public, 
charges  should  be  set  in  accordance 
with  paragraph  (2)  of  section  6a. 
Therefore,  v^hen  the  public  obtains 
bentifits  as  a  necessary  consequence  of 
an  agency's  provision  of  special  benefits 
to  an  identifiable  recipiei;t  (i.e.,  the 
public  benefits  are  not  independi^nt  of, 
but  merely  inc  idental  to,  the  special 
benefits),  an  agency  need  nut  allocate 
any  costs  to  the  public  and  should  seek 
to  recover  from  the  identifiable  recipient 
either  the  hill  cost  to  the  Federal 
Crovemment  of  providing  the  special 
benefit  or  thf  market  price,  whichever 
applies. 

(4)  No  charv.^  should  be  made  for  a 
service  when  ihe  identification  of  the 
specific  beneficiary  is  obscure,  and  the 
service  can  be  considered  primarily  as 
benefiting  broodlv  the  general  public. 

b  Charges  to  the  dtiect  recipient. 
Char;.;HS  wiil  be  made  to  the  direct 
recipient  of  the  specie!  benefit  even 
though  all  or  part  of  the  special  benefits 
may  then  be  passed  to  others. 

c.  Exceptions 

(1)  Agency  heads  or  tneir  designee 
may  make  exceptions  to  the  general 
policy  if  the  provision  cf  a  free  service 
is  an  appropriate  courtesy  to  a  foreign 
government  or  international 
organization:  or  comparable  fees  are  set 
on  a  reciprocal  basis  with  a  foreign 
country. 

(2)  Agency  heads  or  their  designee 
may  recomm.end  to  tne  Office  of 
Management  and  Budget  that  exceptions 
to  the  general  policy  be  made  when: 

(a)  'rhe  cost  of  collecting  the  fees 
would  represent  an  unduly  large  part  of 
the  fee  for  the  activity:  or 

(b)  Any  other  condition  exists  that,  in 
the  opinion  of  the  agency  head  or  his 
designee,  justifies  an  exception 

(3)  All  exceptions  shall  De  for  a  period 
of  no  more  than  four  years  unless 
renewed  by  the  agency  heads  or  their 
designee  for  exceptions  granted  under 
section  6c(l)  or  the  Office  of 
Management  and  Budget  for  exceptions 
granted  under  section  6c(2)  after  a 
review  to  determine  whether  conditions 
warrant  their  continuation. 

(4)  Requests  for  exceptions  and 
extensions  under  paragraphs  (2)  and  (3) 


of  section  6c  shall  be  submitted  to  the 
Director  cf  the  Office  of  Management 
and  Budget. 

d.  Determining  full  cost  and  market 
price. 

(1)  "Full  cost"  includes  all  direct  and 
indirect  costs  to  any  part  of  the  Federal 
Government  of  providing  a  good, 
resource,  or  service.  These  costs 
include,  but  are  not  limited  to,  an 
appropriate  share  of: 

la)  Direct  and  indirect  personnel 
costs,  including  salaries  and  fringe 
benefits  such  as  medical  insurance  and 
retirement.  Retirement  costs  should 
include  all  (funded  or  unfunded) 
accrued  costs  not  covered  by  employee 
contributions  as  specified  in  Circular 
No.  A-11. 

(b)  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material 
and  supply  costs,  utilities,  insurance, 
travel,  and  rents  or  imputed  rents  on 
land,  buildings,  and  equipment.  If 
imputed  rental  costs  are  applied,  they 
should  include: 

(i)  Depreciation  of  structures  and 
equipment,  based  on  official  Internal 
Revenue  Service  depreciation 
guidelines  unless  better  estimates  are 
available;  and 

(ii)  An  annual  rate  cf  return  (equal  to 
the  average  long-term  Treasury  bond 
rate)  on  land,  structures,  equipment  and 
other  capital  resources  used. 

(c)  The  m.anagement  and  supervisory 
costs. 

(d)  The  costs  of  enforcement, 
collection,  research,  establishment  of 
standards,  and  regulation,  including  any 
required  environmental  impact 
statements. 

(e)  Full  cost  shall  be  determined  or 
estimated  from  the  best  available 
records  of  the  agency,  and  new  cost 
accounting  systems  need  not  be 
established  solely  for  this  purpose. 

(2)  "Market  price"  means  the  price  for 
a  good,  resource,  or  service  that  is  based 
on  competition  in  open  markets,  and 
creates  neither  a  shoitage  nor  a  surplus 
of  the  good,  resource,  or  service. 

(a)  When  a  substantial  competitive 
demand  exists  for  a  good,  resource,  or 
service,  its  market  price  will  be 
determined  using  commercial  practices, 
for  example: 

(i)  By  competitive  bidding;  or 
(ii)  By  reference  to  prevailing  prices 
in  competitive  markets  for  goods, 
resources,  or  services  that  are  the  same 
or  similar  to  those  provided  by  the 
Government  (e.g.,  campsites  or  grazing 
lands  in  the  general  vicinity  of  private 
ones)  with  adjustments  as  appropriate 
that  refiet  t  ii  inand,  level  of  service,  and 
quality  of  :;ie  good  or  service. 

(b)  In  the  absence  of  substantial 
competitive  demand,  market  price  will 


be  determined  by  taking  into  account 
the  prevailing  prices  for  goods, 
resources,  or  services  tnat  are  the  same 
or  substantially  similai  to  those 
provided  by  the  Government,  and  then 
adjusting  the  supply  made  available 
and/or  price  of  tne  good,  resource,  or 
service  so  that  there  will  be  neither  a 
shortage  nor  a  surplus  (e.g.,  campsites  in 
remote  areas). 
7.  Implementation. 

a.  The  general  policy  is  that  user 
charges  will  be  instituted  through  the 
promulgation  of  regulations. 

b.  When  there  are  statutory 

E)rohibitions  or  limitations  on  charges, 
egislation  to  permit  charges  to  be 
established  should  be  proposed.  In 
general,  legislation  should  seek  to 
remove  restraints  on  user  charges  and 
permit  their  estabUshment  under  the 
guidelines  provided  in  this  Circular. 
When  passage  of  this  general  authority 
seems  unlikely,  more  restrictive 
authority  should  be  sought.  The  level  of 
charges  proposed  should  be  based  on 
the  guidelines  in  section  6.  When 
necessary,  legislation  should: 

(1)  Define  in  general  terms  the 
services  for  which  charges  will  be 
assessed  and  the  pricing  mechanism 
that  will  be  used; 

(2)  Specify  fees  will  bo  collected  in 
advance  of,  or  simultaneously  with,  the 
provision  of  service  unless 
appropriations  and  authority  are 
provided  in  advance  to  allow 
reimbursable  services; 

(3)  Specify  where  collections  will  be 
credited  (see  section  9).  Legislative 
proposals  should  not  normally  spec'fy 
precise  charges.  The  user  charge 
schedule  should  be  set  by  regulation. 
This  will  allow  administrative  updating 
of  fees  to  reflect  changing  costs  and 
market  values.  Where  it  is  not 
considered  feasible  to  collect  charges  at 
a  level  specified  in  section  6,  charges 
should  be  set  as  close  to  that  level  as  is 
practical. 

c.  Excise  taxes  are  another  means  of 
charging  specific  beneficiaries  for  the 
Government  services  they  receive.  New 
user  charges  should  not  be  proposed  in 
cases  where  an  excise  tax  currently 
finances  the  Government  services  that 
benefit  specific  individuals.  Agencies 
may  consider  proposing  a  new  exci.se 
tax  when  it  would  be  significantly 
cheaper  to  administer  tlian  fees,  and  the 
burden  of  the  excise  tax  would  rest 
almost  entirely  on  the  user  population 
(e.g.,  gasoline  tax  to  finance  highway 
construction).  Excise  taxes  cannot  be 
imposed  through  administrative  action 
but  rather  require  legislation. 
Legislation  should  meet  the  same 
criteria  as  in  section  7b;  however,  it  is 
necessary  to  state  explicitly  the  rate  of 
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the  tax  Ai^nrv  -e    ►  v  of  these  taxes 
must  be  peTtpr:.;ed  poriodically  and 
•  6w  let^isiatifin  should  be  proposed,  as 
j'f  propn.ite  to  update  the  tax  based  on 

l.anges  in  ^x»5t.  Any  excise  tax 
proposals  must  r*?  approved  by  the 
Assistan*  5>ecr«'dr,'  for  Tax  Policy  at  the 
[j«partment  of  t'.t;  Treasury. 

d  When  developing  options  to 
institute  user  charges  administratively. 
d^yncies  should  review  all  sources  of 
s'a'i  tory  authority  in  addition  to  the 
I;idt'p«-;!en;  Offices  Appropriations  Act 
•ji  i;  iv.?.\  3ii"horize  implementation  of 
su:'h  i-hdCj^iis. 

e  !"  proposing  new  charges  or 
:::  .1 .  "...ations  to  existing  ones,  managers 

,•  Tier  prognims  that  provide  special 
:  'iieh  ;s  to  the  same  or  similar  user 
:    ;.)   ;  >.[.  uns  ^iiould  be  consulted.  Joint 

-jj,  ^.d;  vy  proposals  should  be  made, 
and  joint  collaclion  efforts  designed  to 
ease  the  burden  on  the  users  should  be 
used,  whenever  possible. 

f.  Every  effort  should  be  made  to  keep 
the  costs  of  collection  to  a  minimum. 
The  prindplas  embodied  in  Circular  No. 
A-76  (Pwformance  of  Commercial 
.Activities)  should  be  considered  in 
designing  the  collection  effort. 

g.  Legislative  proposals  must  be 
submitted  to  the  Office  of  Management 
-••id  Biidj^^Bt  in  accordance  with  the 
:-q    'trnents  of  Circular  No.  A-19.  To 
ersui*?  the  proper  placement  of  user  fee 
u'^  ;  a*.ves  in  the  budget  account 
s\r^-ic'  AT9.  agencies  are  encouraged  to 
discus's  proposals  w 'h  OMD  at  an  early 
stnge  of  de-^ioprnent. 

8  Asiency  respcpsihility.  Agencies  are 
ryspocsibie  for  the  initiation  and 
adoption  of  user  i.harge  schedules 
or.sistent  with  tr.*>  policies  in  this 
C  .rruiar  Each  agency  will: 

a  Identifv'  the  services  and  activities 
covered  by  this  Circular; 

b  Determine  'he  extent  of  the  special 
bennfj's  provided. 

c  Apply  ihiH  p.nnciples  specified  in 
stiC-tion  6  in  datHrmining  full  cost  or 
rr.arket  pnce,  as  ipr^-opriate; 

d  Apply  the  gLid^nce  in  section  7 
either  to  instrute  charges  through  the 
promulgation  of  regulations  or  submit 
l-.<^isI.-itior.  as  app-'-'priate; 

d  Review  the  usyr  charges  for  agency 
prcg-'ams  bienn.ally,  to  include:  (1) 
Assurance  tha?  existing  charges  are 
adjusted  to  rer.ect  unanticipated 
changes  in  costs  or  market  values;  and 
1 2;  a  review  of  all  other  agency  programs 
to  determine  whether  fees  should  be 
as.sessed  for  Crovemment  services  or  the 
user  of  Government  goods  or  services. 
.Agencies  should  discuss  the  results  of 
the  biennial  review  of  user  fees  and  any 
rwsiiliant  proposals  in  the  Gtiief 
F    .ancial  Officers  Annual  Report 


required  by  the  Chief  Financial  Officers 
Act  of  1990; 

f.  Ensure  that  the  requirements  of 
0MB  Circular  No.  A-123  (Internal 
Control  Systems)  and  appropriate  audit 
standards  are  applied  to  collection; 

g.  Maintain  readily  accessible  records 
of: 

(1)  The  services  or  activities  covered 
by  this  Circular; 

(2)  The  extent  of  special  benefits 
provided; 

(3)  The  exceptions  to  the  general 
policy  of  this  Circular; 

(4)  The  information  used  to  estabhsh 
charges  and  the  specific  method(s)  used 
to  determine  them;  and 

(5)  The  collections  from  each  user 
charge  imposed. 

(6)  Maintain  adequate  records  of  the 
information  used  to  establish  charges 
and  provide  them  upon  request  to  OMB 
for  the  evaluation  of  the  schedules  and 
provide  data  on  user  charges  to  OMB  in 
accordance  with  the  requirem.ents  in 
Circular  No.  A-11. 

9.  Disposition  of  collections,  a.  Unless 
a  statute  provides  otherwise,  user  charge 
collections  will  be  credited  to  the 
general  fund  of  the  Treasury  as 
miscellaneous  receipts,  as  required  by 
31  U.S.C.  3302. 

b.  Legislative  proposals  to  permit  the 
collections  to  be  retained  by  the  agency 
may  be  appropriate  in  certain 
circumstances.  Proposals  should  meet 
the  guidelines  in  section  7b. 

Proposals  that  allow  agency  retention 
of  collections  may  be  appropriate  when 
a  fee  is  levied  in  order  to  finance  a 
service  that  is  intended  to  be  provided 
on  a  substantially  self-sustaining  basis 
and  thus  is  dependent  upon  adequate 
collections. 

(1)  Generally,  the  authority  to  use  fees 
credited  to  an  agency's  appropriations 
should  be  subject  to  limits  set  in  annua! 
appropriations  language.  However,  it 
may  be  appropriate  to  request 
exemption  from  annual  appropriations 
control,  if  provision  of  the  service  is 
dependent  on  demand  that  is  irregular 
or  unpredictable  (e.g.,  a  fee  to  reimburse 
an  agency  for  the  cost  of  overtime  pay 
of  inspectors  for  services  performed 
after  regular  duty  hours). 

(2)  As  a  normal  rule,  legislative 
proposals  that  permit  fees  to  be  credited 
to  accounts  should  also  be  consistent 
with  the  full-cost  recovery  guidelines 
contained  in  this  Circular.  Any  fees  in 
excess  of  full-cost  recovery  and  any 
increase  in  fees  to  recover  the  portion  of 
retirement  costs  which  recoups  all 
(funded  or  unfunded)  accrual  costs  not 
covered  by  employee  contributions 
should  be  credited  to  the  general  fund 
of  the  Treasury  as  miscellaneous 
receipts. 


10.  \'eivactiv^::et  Wiienever  agencies 
prepare  legislative  proposals  for  new  or 
expanded  Federal  activities  that  wnnhi 
provide  special  benefits,  the  policies 
and  criteria  set  forth  in  this  Circular  will 
apply. 

11.  Inquiries.  Fo.-  intorniaUon 
concerning  this  Circular,  consult  the 
Office  of  Management  and  Budget 
examiner  responsible  for  the  agency's 
budget  estimates. 

Leon  E.  Panetta, 

Director,  Office  of  Management  and  Budget. 

IFR  Doc.  93-16753  Filed  7-14-93;  8:45  am) 
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PENSION  BENEFIT  GUARANTf 
CORPORATION 

Use  of  Negotiated  Rulemaking 

AatNCv:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Request  for  comments. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  considering 
developing  a  policy  on  the  use  of 
negotiated  rulemaking.  The  Negotiated 
Rulemaking  Act  esiabUshes  a  framework 
for  tlie  conduct  of  negotiated 
rulemaking,  and  it  encourages  Federal 
agencies  to  use  negotiated  rulemaking  to 
enhance  their  informal  rulemaking 
process.  The  PBGC  is  seeking  comments 
at  this  tin.o  m  order  to  involve  the 
affected  public  at  the  outset  of  policy 
development 

DATES:  Comments  must  be  submitted  on 
( r  htifore  September  13. 1993. 
ADDRESSES:  Send  comments  to  Elian  H, 
Spring,  Dispute  Resolution  Specialist. 
Pension  Benefit  Guaranty  Corporation, 
Z020  K  Street  NW.,  Code  35300, 
Washington.  DC  20006-1860. 
Comments  will  be  available  for 
inspection  at  the  PBGC's 
Communications  and  Public  A,'"fairs 
Department,  suite  7100.  at  the  above 
address  between  9  a.m.  and  4  p.ni 
FOR  FURTWER  INFORMATION  CONTACT: 
Elian  H.  Spring,  Dispute  Resolution 
Specialist.  Pension  Benefit  Guaranty 
Corporaiion,  at  Ine  address  given  abovu. 
or  telephone  202-773-8817  (202-778- 
8859  for  TTt  end  TDDJ  (These  are  not 
toil-free  numbers  ) 
SUPPLEMENTARY  INFORMATiON:  The 
Pension  Benefit  Guaranty  Corporation 
fPBGC")  is  considering  developing  a 
policy  on  negotiated  rulemaking,  the 
framework  for  which  is  established  in 
the  Negotiated  Rulemaking  .Act  (5  U.S.C 
561-570).  "Negotiated  rulemaking" 
means  rulemaking  through  the  use  of  a 
negotiated  rulemaking  committee  (5 
U.S.C.  562(61).  In  negotiated 
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rulemaking,  a  Federal  agency 
establishes  e  committee  to  represent  all 
the  interpptp  tna;  will  be  significantly 
affeLled  by  a  rule,  including  the  Federal 
government  The  nego'iated  rulemaking 
committee  se«^ks  to  develop  a  consensus 
on  a  rule  before  it  is  formally  proposed 
by  the  agency.  An  impartial  person 
generally  acts  as  facilitator  for  the 
committee. 

Use  of  negotiated  rulemaking  is 
within  an  agencv  s  discretion  and 
participation  in  the  negotiated 
rulemaking  process  is  voluntary.  The 
committee  estarjlishes  its  own  rules  of 
operation.  Decisions  a.-^  made  by 
con.sensus,  wha.h  generally  requires  the 
unanimous  co".currencR  of  the  interests 
represented,  including  the  agency. 
Negotiated  rjlemaking  committees  must 
be  established  and  operated  in 
accordance  w^'h  the  requirements  of  the 
Federal  Advisory  Committee  Act  (5 
use.  Appendix),  except  as  otherwise 
provided  by  tiie  Negotiated  Rulemaking 
Act  If  a  consensus  is  reached  on  a 
proposed  rule,  the  committee  provides 
the  agoncy  w;  ih  a  report  that  contains 
that  proposed  rule.  If  a  consensus  on  a 
proposed  rule  is  not  reached,  the 
committee  may  issue  a  raport  specifying 
any  areas  in  whii.h  it  reached  a 
consensus  and  any  other  information, 
recommendations,  or  materials  that  the 
committee  considers  appropriate. 

For  negotiated  nilemaicing  tc  be 
successful,  there  must  be  a  limited 
number  of  identifiable  interests  that  will 
be  significantly  affected  by  the  rule,  and 
representatives  of  those  interests  must 
be  willing  to  negotiate  in  good  .V.jih  to 
try  to  reach  a  consensus  on  the 
proposed  rule.  Ln  addition,  the  issues 
involved  must  be  such  that  there  is  a 
reasonable  likelihood  that  a  coiisensu;, 
c^n  be  reached  in  a  fixed  time  pHriud 
and  the  agency  must  be  willing  to 
commit  the  resources  necessarv  for  tr.w 
committee  to  operate.  The  initial 
resource  demands  may  be  substantially 
higher  than  in  traditioiial  rulemaking,  as 
the  agency  must  commit  not  only  to 
additional  expenditures  such  as 
facilitator  costs,  space  and 
administrative  support,  and  possible 
payment  of  expenses  of  committee 
members  as  provided  for  in  the 
Negotiated  Rulemaking  Act.  but  a. so  t.) 
making  all  agency  personnel  who  are 
involved  in  the  rulemaking  available 
and  fully  committed  to  a  compressed 
schedule  for  development  of  the 
proposed  rule. 

However,  in  enacting  the  Negotiated 
Rulemaking  Act,  the  Congress  found 
that  negotiated  rulemaking  can  have 
significant  advantages  over  adversarial 
rulemaking  and  that  it  cwn  increase  the 
acceptabihty  and  improve  the  substance 


cf  the  rules  that  are  developed.  Agencies 
that  pioneered  the  use  of  negotiated 
rulemaking  found  the  process  extremely 
beneficial,  particularly  in  developing 
rales  that  might  otherwise  have  been 
challenged  in  court. 

The  PBGC's  rules  may  have  a  major 
effect  on  persons  and  organizations 
affected  by  its  regulations  when  certain 
events  occur,  such  as  the  termination  of 
a  single-employer  plan  or  the 
withdrawal  of  an  employer  from  a 
multiemployer  plan.  However,  these 
evenb!  generally  occur  infrequently  with 
respect  to  a  particular  plan  or  plan 
sponsor,  and  plan  practitioners,  who 
may  deal  with  PBGC  on  a  frequent  basis, 
may  not  contemplate  their  occurrence 
when  a  rule  is  proposed  or  issued.  Most 
of  the  PBGC's  rules  have  a  limited 
impact  on  day-to-day  operations  of 
members  of  the  regulated  community. 
Thus.  PBGC  rules  are  rarely  litigated. 

Nevertheless,  even  if  a  rule  is  not 
likely  to  be  litigated,  negotiated 
rulemaking  may  improve 
communication  between  the  PBGC  and 
affected  interests,  providing  the  PBGC 
with  better  information  and  a 
mechanism  to  gain  a  better 
understanding  of  the  practical 
consequences  of  available  regulatory 
alternatives.  In  the  longer  run,  this 
process  can  result  in  better,  more 
acceptable  regulations,  reduced 
administrative  burden,  and  improved 
relationships  with  those  persons  and 
organizations  aflected  by  PBGC 
regulations  For  these  reasons,  the  PBGC 
invites  comments  on  whether  the 
potential  advantages  of  using  negotiated 
rulemaking,  in  particular  instances, 
v/ould  justify  the  public  and  private 
resources  necessary  for  the  negotiated 
rulemaking  process  to  be  viable. 

The  PBGC  requests  comments  from 
interested  persons  on  how  it  might  use 
negotiated  rulemaking.  In  particular,  the 
PBGC  requests  comments  on  specific 
areas  of  PBGC  regulation  or  criteria  for 
identifying  such  areas  in  which  the 
negotiated  rulemaking  process  could  be 
b»3neficial,  considering  the  commitment 
if  resources  that  would  be  required  of 
both  the  PBGC  and  the  interests  affected 
by  the  rule. 

Issued  at  Washington.  1X3  this  7th  day  of 
July  1993 
MarluT  .Slate. 

LxecuUve  Director,  Pension  Benefit  Guaranty 
Corporation. 

iFR  Doc.  93-16821  Filed  7-14-93;  8:45  am) 
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La;e  (202)  27S ':.,4;.;7 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington.  DC  20549. 
Extension: 

Rule  llAb2-l  and  Form  SIP;  File  No. 
270-23 

Rule  15Bc3-l  and  Form  MSDW;  File 
No.  270-93 

Rule  17a-3;  File  No.  270-27 
Revision: 

Rule  17a-ll;  File  No.  270-94 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  0MB 
approval  the  following  rules  and  forms: 

Rule  llAb2-l  (17  CFR  240.11Ab2-l) 
and  Form  SIP  (17  CFR  249.1001)  outline 
the  requirements  for  filing  an 
application  to  register  wiQi  the 
Commission  as  an  exclusive  processor 
of  securities  information.  One 
respondent  incurs  440  annual  burden 
hours  complying  with  this  rule. 

Rule  15Bc3-l  (17  CFR  240.15Bc3-l) 
and  Form  MSDW  (17  CFR  249.110)  is 
used  to  provide  notice  of  withdrawal  of 
registration  as  a  bank  municipal 
securities  dealer.  A  total  of  20 
respondents  incur  a  cumulative  total  of 
ten  annual  burden  hours  to  comply  with 
the  rule. 

Rule  17a-13  |17  CFR  240.17a-13l  was 
adopted  in  1971  to  ensure  that  brokers 
and  dealers  possess  or  control  securities 
as  indicated  on  their  records,  or  know 
the  location  of  those  securities  which 
they  are  to  receive  or  deliver.  The  rule 
further  provides  that  any  short 
difference  must  be  reported  in  the 
broker's  or  dealer's  records.  It  is 
anticipated  that  approximately  5.000 
brokers  or  dealers  will  spend  a  total  of 
500.000  hours  complying  with  Rule 
17a-13. 

Rule  17a-ll  (17  CFR  240.17a-llJ 
provides  the  Commission  and  the  self- 
regulators  with  an  "early  warning" 
mechanism  to  detect  firms  starting  to 
experience  financial  or  operational 
difficulties.  The  information  furnished 
by  such  firms  is  then  used  to  effect 
appropriate  action  to  remedy  the 
situation  and  prevent  future  problems.  It 
is  anticipated  that  approximately  650 
brokers  of  dealers  will  spend  a  total  of 
650  hours  complying  with  Rule  17a-ll. 
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The  estimatftd  average  burden  hours 
are  made  solely  for  purposes  of  tha 
Paperwork  Reduction  Act  a:;d  nut 
derired  from  a  comprehensive  rjr  even 
a  representative  survey  or  study  of  ihf 
costs  of  Commission  rules  and  forms 

Gt^neral  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  G&ry  WaKman  at  the  addrbss 
t)elow.  Ajiy  cjaiments  concerning  the 
accuracy  of  the  estimated  average 
burden  nours  for  compliance  with 
Commission  ml^s  and  fonns  should  be 
directed  to  )ohn  J  Lane.  Associate 
Executive  Dire<lor.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW  ,  Washington,  DC  20549  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Management  and  Budget,  (Paperwork 
Reduction  Art  Numbers  3235-0043, 
1215-0087.  323S-(X).'(5  and  3235-0085). 
room  3208,  .New  Executive  Office 
Buila;ng,  Wastitngton.  DC  20503. 

DwtH.i  )  i'.y  G,  ■ '-"'1 
Margaret  H.  Mcf  arland. 

(TT!  Doc  W-ie?.-::  Filed  7-14-93;  8:45  ami 

WUJNO  CCOC  »10~01~M 

[RetesM  Ha.  14^17502:  Fi(«  No  SB-AMEX- 
93-04] 

Self-RegyiatO'y  Organiza'ons;  Filing 
cf  Proposed  R,j'«  Change  by  the 
American  Stock  Exchange.  Inc. 
Relating  to  k  Proposal  to  List  for 
Trading  Phy»lcai  Delivery  Quartei'y 
Indei  Expiration  Options  on  the  Major 
Market  Index 

! 

!;.,v  8.  t-J^J- 

Fursuaiit  to  section  19(b)(1)  of  the 

.Sf(  on:;es  Exchange  Act  of  1934 
(  Act  ].  15  U.S.C.  78s(b)(l).  notice  is 
herwby  given  tha:  on  lar.uary  21.  1993. 
the  American  Stock  Exchange.  Inc. 
i  AMEX"  ar    Exchange")  filed  with  the 
Se<-u!-:ties  and  Exchange  Commission 
i'  Commission")  ;he  proposed  rule 
change  as  descnbed  m  Item*  I,  II,  and 
!II  bf  low.  which  Items  have  been 
prvpared  by  the  .A\t£X.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
cnange  from  interested  persons. 

I.  Self-Regulatory  Organ; /at lon'a 
StatemeDt  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  AMEX  has  submitted  a  proposal 

to  list  for  trading  physical  delivery 
index  optioiis  on  the  Major  Marltet 
Index  ("XMI'  )  ti-.at  will  expire  on  the 
r.rst  business  day  of  (he  month 
fcllowing  each  calendar  quarter  and 
which  will  require  settlement  by 
ii':(;.v9ry  of  100  sharos  of  stock  of  each 
of  ihe  component  securities  (physical 


delivery  quarterly  index  options")  The 
text  of  the  proposed  rule  change  is 
nvailaiiiH  at  tht*  Office  of  the  Secretary, 

•'  t'  .AMEX.  and  at  the  Commission 

II.  Self-Reguldtorv  O.^janizalion's 
.Statemeiil  of  the  Furpuse  of.  and 
Statutory  Basis  lor;  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
AMEX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  a.-iy 
comments  it  rtK:eived  un  tne  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  AMEX  has 
prepared  summaries,  set  forth  in 
sectioos  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

When  standardized  index  options 
began  trading  in  1983,  they  incorporated 
many  of  the  same  contract  specifications 
of  esichange-traded  equity  options, 
including  expirations  occurring  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  One  significant 
difference,  however,  between  these  two 
kinds  of  options  is  that,  upon  exercise, 
index  options  settle  in  cash  as  opposed 
to  delivery  of  underlying  stock. 

Over  the  years,  while  institutional 
investors  have  expanded  their  use  of 
exchange-traded  index  options  they  also 
use  the  over-the-counter  market  where 
options  can  be  customized  with 
expirations  at  calendar-end  valuations 
of  their  portfolios.  Further,  according  to 
the  Exchange,  some  of  these  investors 
prefer  physical  delivery  options  (i.e., 
options  tliat  require  upon  exercise  the 
delivery  and/or  receipt  of  stock)  as 
opposed  to  cash  settled  options. 

In  order  to  meet  the  increasing  needs 
of  such  institutional  investors,  the 
Exchange  proposes  to  introduce 
standardized  option  contracts  on  the 
XMI.  These  contracts  will  trade  until  the 
last  business  day  of  the  calendar  quarter 
and  feature  exercise  settlement  that  will 
require  the  delivery  of  100  shares  of 
each  of  the  XMl's  20  component  stocks. 
Tlie  AMEX  believes  that  having  the 
ability  to  offer  physical  delivery  options 
on  the  XMI  will  give  investors  with 
portfolios  that  match  the  index 
components  an  opportunity  to  rebalance 
positions  in  a  more  efficient  manner  in 
order  to  remain  fully  invested  in  such 
securities. 


The  XMI  is  a  price-weighted  index  i 
which  has  served  as  the  basis  of  index 
options  trading  at  the  Exchange  since 
1983  The  index  has  20  component 
storks  and  the  index  value  is  computed 
and  disseminated  every  15  seconds 
during  each  Lrading  day.  The  Exchange 
Will  adopt  a  new  trading  symbol  for 
phy.':i(..al  delivery  quarterly  index 
options  in  order  to  clearly  differentiate 
them  from  regular  XMI  index  option 
contracts.  Further,  in  view  of  the  fact 
that  the  pr'jpos<>d  contracts  will  require 
the  physical  delivery  of  100  shares  of 
each  of  tlie  component  stocks,  and  in 
order  to  avoid  the  dist.-ibutiun  of  cash 
in  iiou  of  fractional  shai-ts,  t!:e  index 
value  underlying  these  options  will  be 
calculated  solely  by  adding  the  prices  of 
the  component  sto<JwS  without  the 
application  of  any  index  divisor.  Since 
the  current  index  divisor  used  for 
"regular"'  XMI  options  is  approximately 
3,  the  index  vplue  for  physical  delivery 
XMI  contracts  will  be  about  three  limes 
greater  than  the  index  value  of  regular 
XMI  options.  In  arxordancb  with  usual 
index  maintenance  proiedures, 
appropriate  adjustments  will  be  made, 
for  example,  to  increase  or  decrease  the 
number  of  shares  fur  any  component 
security  in  the  index  portfolio  due  to 
splits,  special  dividends,  etc. 

Contract  terms  for  the  proposed  new 
options  will  feature  European-style 
exercise.*  The  Exchange  plans  to 
initially  list  up  to  eight  quarterly 
expirations.  specifir^Ily,  contracts 
where  the  last  day  of  trading  would  be 
March  31,  June  30.  September  30,  and 
December  31,  (assuming  all  such  dates 
are  business  days].  Expiration  would 
take  place  on  tiie  first  business  day 
following  the  end  of  the  calendar 
quarter.  Position  limits  for  physical 
delivery  quarterly  index  expiration 
options  will  be  subject  to  the  same 
position  limits  sat  forth  in  Rule  904C 
and  v\'ould  not  be  aggregated,  for 
position  limit  purposes,  with  other 
option  contracts  on  the  XMI. 

The  Exchange  believes  that  the 
proposed  rule  charge  is  consistent  with 
Section  6ib)  of  the  .Act,  in  general,  and 
furthers  the  ob]Bctives  of  Sertinn  6(b){5j 
in  particular,  m  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  ii>vestors  and  the 
public  interest. 


'  The  cakuUtif'n  o'.  a  pncp- wt>iKhtBd  ijidt^x 
involvM  takang  Ihe  jumaiation  of  !he  pnces  a!  ihe 
stocks  in  lti»  inJe».  In  coutrast.  tiie  calcuUtion  o/ 
a  capi'dh/jtionweighled  indpx  ;nvoivml  lak.ng  ths 
summation  of  the  product  of  thfi  price  of  «arh  slock 
in  tho  index  and  tharas  outstanding  for  Bach  issue 

»  A  Lurppaan-ityle  optijo  can  be  exercised  only 
duri:ig  a  "y^  ified  (»t(iod  M'rf  th*"  option  axoirai 
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(Bl  Self-Regulatory  Organizaticrt  s 
Statement  on  Burden  on  CompptiUon 

The  AMEX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropr.afe  burden  en  competition. 

(C)  Self-Regulatory  Orgamzatn.n  s 
Statement  on  Coivments  on  ItJc 
Proposed  Rule  Change  Received  From 
Members,  Participauts  or  Others 

No  WTitten  commentj,  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change, 

III.  Data  of  EfTectiveneRsorthe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 

rub!ic8tion  of  this  notice  in  th'   F»!<J^ral 
Register  or  within  such  lunger  ;j«riad  (i) 
IS  the  Conimission  may  daMgi  .i!e  ...,p  to 
■'•0  (!dys  of  such  date  ;f  jt  finds  Mich 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fuiviing  or 
!iij  as  to  which  the  self-regulot.jry 
rriianization  consents,  the  Commission 
will. 

(a)  By  order  apprrve  such  proposed 
rule  change,  or 

(Bj  Institute  pnx^^dings  to  determine 
wfietr.er  the  proposed  rule  change 
should  be  disapproved 

IV.  SoJicitation  of  Cx)mraent8 

Interested  pe'-«;ons  ere  invite'}  to 
submit  written  data,  views  and 
arguments  cx>nc:*m'ng  the  foregoing. 
Persons  making  written  submi<~sions 
should  file  six  copies  ther*»of  with  thfl 
Secretary,  Securities  and  Exch.-ni'e 
Commission,  450  Fifth  Street.  N\V 
Washington,' DC  20549.  Copies  of  l.'ie 
submissicn,  el!  subsequent 
amendments,  ell  written  staten.ents 
with  respect  to  the  proposed  rule 
change  'l;at  are  filed  with  the 
Comnussion,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  'he 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  witii  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V  , 
Washington,  DC.  Copies  of  sucn  fuin^^ 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
AMEX.  All  submissions  should  refer  to 
File  No.  SR-AMEX-93-04  and  should 
be  submitted  by  August  5,  1993 

For  the  Commission,  by  She  Diviium  of 
Market  Regulation,  pursuanf  to  delegated 
authority  3 


Mar^artft  H,  McFarlard. 
Dep  u  ty  Secretary. 
FK  D<K    93-16732  Filed  7-14-93;  8:45  amj 

BiLUNG  C00€   IClO-Oi-** 


(Releaae  No   34-,326C7.  Fii«  No  Sft-CDOE- 
93-73] 

Self-Regufatory  Organirations:  Filing 
of  Proposed  Huie  Change  and 
Amendment  No.  1  by  the  Chicago 
Board  Options  Exchange,  Inc.  Reiating 

to  Fees  Imposed  for  Decayed 
Submission  of  Trade  Data 

July  9,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  20. 1993.  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  CBOE 
submitted  one  amendment  to  this 
proposal.!  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Seif-Regulaturv  Organization's 
Statement  of  the  Tenns  of  Suh«:»aru,e  of 

the  Proposed  Rule  f^haMi^;!- 

The  CBOE  proposes  to  amend  its  rules 
relating  to  fees  imposed  by  the 
Exchange  for  delayed  submission  of 
trade  information.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE.  and  at  the 
Commission. 

II  Si'lf-Rnjjulaforv  Or^.inization's 

Stdtenu-nt  of  the  Purpus.^  of.  and 
Statui(if7  Basis  for,  inc  Proposed  Ruic 
Cha-ig-' 

in  us  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
mle  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


M7  O-Tl  200  J0--)(aK12)  (1993). 


1  The  purpose  of  Amendment  No.  1  was  to  reCle 
the  proposed  rule  change  pursuant  lo  section 
i9(bK2)  of  the  Act  insleM)  of  Mclion  19(bX3)(A)  as 
originally  proposed.  See  Letter  from  Michael  L 
Meyer,  Schiff  Hardin  *  Waite,  to  Richard  L  Zack, 
Branch  Chief,  Division  of  Market  Reguldlion. 
Commission,  dated  May  25,  1993. 


(A)  Self-Regulatory  ( >r^anizat}on's 
Statement  ofthf  Pl  7>(ise  of,  and  the 
Statutory  Basis) or.  Uie  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  and  amplify  several 
administrative  provisions  concerning 
one  of  the  exceptions  contained  in 
Exchange  Rule  2.30.  which  imposes  fees 
upon  members  for  delayed  submission 
of  trade  data  ("Trade  Match  Rule"  or 
"Rule").  The  Trade  Match  Rule  provides 
that  no  fee  shall  be  imposed  against  a 
clearing  member  or  market-maker  where 
the  clearing  member  was  prevented 
from  submitting  trade  data  in  a  timely 
manner  due  to  extenuating 
circumstances  beyond  the  clearing 
member's  control.  The  Rule  enumerates 
examples  of  non-extenuating 
circumstances,  which  heretofore  has 
included  the  breakdown  of  a  clearing 
member's  computer. 

The  Exchange  has  now  concluded 
that  it  may  be  appropriate  under  certain 
circumstances  to  waive  the  fees  where 
a  delayed  submission  is  caused  by  the 
breakdown  of  a  clearing  member's 
computer  system,  provided  that  the 
clearing  member  was  not  responsible  for 
the  breakdown.  Accordingly,  the 
Exchange  proposes  to  amend  the  Rule  to 
delete  such  system  malfunctions  from 
the  examples  of  non-extenuating 
circumstances  and  to  include  them 
among  the  examples  of  extenuating 
circumstan(:es  that  may  result  in  a  fee 
waiver. 

In  addition,  the  proposed  rule  change 
establishes  a  process  by  which  members 
may  challenge  a  fee.  based  on  a  claim 
of  extenuating  circumstances.  The 
Clearing  Procedures  Committee  will 
review  all  fee  challenges  involving  fees 
in  the  amount  of  $500  or  more.  Fee 
challenges  involving  fees  totaling  less 
than  $500  will  be  reviewed  by  Exchange 
staff  in  the  Market  Operations 
Department  of  the  Exchange's  Trading 
Operations  Division.  The 
determinations  of  the  Clearing 
Procedures  Committee  and  the  staff  of 
the  Exchange  are  appealable  under  Part 
A  of  Chapter  XIX  of  the  CBOE  Rules. 
The  proposed  amendment  further 
clarifies  that  no  appeal  of  a  fee  imposed 
under  the  Rule  may  be  made  unless  the 
member  has  first  either  requested 
verification  of  the  fee  or  challenged  the 
fee. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  in  particular  by  providing  for  the 
equitable  allcK;ation  of  reasonable  fees 
among  members  of  the  Exchange  and 
fostering  cooperation  and  coordination 
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with  persons  engaging  in  clearing,  and 
processing  information  with  respect  to. 
transactions  in  securities 

(Bl  Self-Regulatory  Organizjticn  > 
Statement  on  Burden  on  Comp^ution 

The  CBOE  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition 

id  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respert  to  the  proposed 
rule  change. 

III.  Date  of  EEfectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commi&sion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  withn  such  longer  period  (i) 
as  the  Com.mission  may  designate  up  to 
90  days  of  such  date  if  :t  finds  such 
longer  penod  to  be  appropriate  and 
publishes  Its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  app.-ove  such  proposed 
rule  change,  or 

(B)  Instiiute  proceedings  to  determine 
whether  the  propos<dd  rule  change 
should  be  di,-.approved 

rV',  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  da'a,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  r:opies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  4,50  F.fth  Street.  NW., 
Washington,  DC  20549  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wntten 
communications  relating  to  tiie 
proposed  rale  charige  be 'ween  the 
Commission  and  any  person,  other  than 
those  Ltiat  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US  C.  552,  will  be 
available  for  in.spection  and  copying  in 
the  Commission  s  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  DC  Copies  of  f^uch  filing 
will  also  be  available  for  inspection  and 
copying  at  the  pnncipal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-23  and  should  be 
submitted  by  August  5.  1993. 


UMI 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  93-16813  Filed  7-14-93;  8:45  am] 
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34-32605;  File  No.  SR-NAS[>- 


Self-Reguiatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Part  II,  Section  3(a)  of 
Schedule  D  to  the  NASD  By-Laws 

)uly  9. 1993. 

Pursuant  to  section  19(b)(lJ  of  tJie 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
June  2, 1993.  the  National  Association 
of  Secxirities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets, 

SCHEDULE  D  TO  THE  NASD  BYLWv  S 

PARTn 


Sec.  3. 

Suspension  or  Termination  of 
Inclusion  of  a  Security  and  Exceptions 
to  Inclusion  Criteria 

(a)  The  Association  may,  in 
accordance  with  Article  IX  of  the 
NASD's  Code  of  Procedure,  deny 
inclusion  or  apply  additional  or  more 
stringent  criteria  for  the  initial  or 
continued  inclusion  of  particular 
securities  or  suspend  or  terminate  the 
inclusion  of  an  otherwise  qualified 
security  if 

(1)  An  issuer  files  for  protection  under 
any  provision  of  the  federal  bankruptcy 
laws; 

(2)  An  issuer's  independent 
accountants  issue  a  disclaimer  opinion 
on  financial  statements  required  to  be 
certified;  [or] 


» 17  CFR  20O.3O-3(a)(12)  (1993). 
>  15  U.S.C  7es(b)(l)  (1968). 


(31  Any  officer,  director,  controlling 
shareholder,  or  other  person  in  a 
position  to  influence  management 
decisions  has  been: 

(il  Barred  or  suspended  from 
participating  in  the  securities  industry 
by  the  SEC  or  any  self-regulatory 
organization; 

(lil  Permanently  enjoined  by  order, 
judgment,  or  decree  of  any  court  of 
competent  jurisdiction  from 
participating  in  the  securities  industry, 
or  from  engaging  in  or  continuing  any 
cnnduct  or  practice  in  connection  with 
the  purchase  or  sale  of  any  security;  or 

(ill)  Convicted  of  any  felony  involving 
the  purchase  or  sale  of  any  security 
ansmg  out  of  such  person  s 
participation  in  the  securities  or 
commodities  industry;  or 

1(3)1  /4iThe  .Association  deems  it 
necessary  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  or  to  protect  investors  and  the 
public  interest, 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discus.^ed  any 
comments  it  received  on  the  propcsed 
rule  change.  The  te.xt  of  these  statements 
mav  be  exam.ined  at  the  places  specified 
in  Item  IV  below.  The  NASD  ha.s 
prepared  summaries,  set  forth  in 
Sections  (\),  (B).  and  (C)  below,  of  the 
most  significant  aspects  ot  such 
statements. 

(A)  Se-lf-pogulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Clarification  of  NASD  Authority  to  D«^ny 
Inclusion  of  Particular  Issuers  in  the 
Nasdaq  System 

Part  II.  Section  3(a)  of  Schedule  D  to 
the  NASD  By-Uws  (  "Schedule  D") 
provides  the  NASD,  under  certain 
circumstances,  with  authority  to  apply 
additional  or  more  stringent  criteria  for 
the  initial  or  continued  inclusion  of 
particular  securities  or  to  suspend  or 
terminate  the  inclusion  of  a  security 
otherwise  qualified  for  inclusion  in  the 
Nasdaq  System. 2  The  NASD  has  for 


»The  Nasdaq  System  includes  both  the  Nasdaq 
SmallCap  Marliel  and  the  Nasdaq  Natioaal  Market 
System  ("Nasdaq  NMS").  The  requirements  that 
would  qualify  a  security  for  inclusion  in  the  Nasdaq 
SmaliCap  Maritet  are  contained  in  Part  II  of 
Schedule  D  For  the  Nasdaq  NMS.  the  qualification 
requirements  are  contained  In  both  Parts  U  and  III 
of  Schedule  D. 
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many  years  interpreted  Part.  II,  Seclirip. 
3{a)  as  providing  the  Association  with 
the  authority  to  "deny  tnchision"  of  a 
security  m  the  Nasdaq  System. 
Authority  to  deny  inclusion  is  inherent 
in  Section  3(a).  otherwise  the  NASD 
would  be  required  to  include  a  security 
in  the  Nasdaq  System  in  order  to 
terminate  the  security's  inclusion, 
which  procedure  was  never  the  intent  of 
the  Association. 

The  NASD  has  determined  that  its 
authority  to  deny  inclusion  of  particular 
securities  in  the  Nasdaq  System  should 
be  expressly  stated  in  Part  II.  Section 
3(a).  The  rule  change  would,  therefore, 
amend  Pan  II,  Section  3(a)  to  Schedule 
D  to  provide  that  the  NASD  has 
authority  to  "deny  inclusion"  in  the 
Nasdaq  System  of  particular  securities  if 
an  issuer  files  for  prcitetiion  under  any 
provisiun  of  the  federal  bankruptcy 
law;  3  an  issuer  s  independent  accounts 
issue  a  disclaimer  opinion  on  financial 
statemen's  required  to  be  certified;*  or 
the  Association  deems  that  denial  of 
inclusion  is  necessary  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  niuitable 
principles  of  trade,  or  to  prute^.l 
investors  and  the  public  interest.* 

Clanilcation  of  NASD  Authority  to  Deny 

Inclusion  in  the  Nasdaq  System  of 
Securities  of  Issuers  That  Are  Managed, 
Controlled  or  Influenced  by  Pf  rsons 
VVilh  Histories  of  Securities  or 
Commodities  Violations 

In  recent  years,  the  NASD  has 
.'•eceived  an  increasing  number  of 
applications  for  inclusion  in  the  Nasdaq 
System  by  companies  in  which  an 
officer,  director,  control  ling 
shareholder,  or  other  person  in  a 
position  to  influence  management 
decisions  has  previously  been  the 
subject  of  a  significant  sant:tio;i  for 
violations  of  state  or  federal  securities 
l.^ws,  self-regulatory  organizat.ons 
("SRO")  rules  and  regulations,  or  the 
subject  of  a  felony  conviction  ;n 
cor;nect;L.n  with  the  purchase  or  sale  cf 
a  security  or  commodity  contnd  Tlie 
NASD  s  case-by-case  review  of  such 
issuer  applications  has  resulte.l  in 
denials  of  certain  applications  pursuant 
to  the  authority  granted  under  Part  II, 
Subsection  3(a)(3)  of  Scheduk  D« 


'  S«8,  NASD  Manual.  ScheduJwi  to  thf  iv,  :,i,w.; 
Schedule  D,  Part  D.  Sec  3ta)(  i ) 

<  See.  NASD  Manual,  Schedule  \c,  ihf.  Pv  Iaws, 
S;Jiedule  D,  Pari  0.  Sec  3(aM2) 

'See.  NASD  Manual,  Schedules  lo  t.he  Bv  lmv^s 
Schedule  D,  Pari  0,  Sec  3(aM31 

•  The  NASD  notes  thai  the  SEX;  has  affirmed  tha! 
the  .NASD  ha*  broad  discretion  to  denv  dii  issuer's 
request  that  Its  jecurities  be  mcludwd  m  the  Na-sda^ 
Svstem.  In  In  the  matter  of  Tiuuawav  inc., 
Secunties  Exchange  Aci  Reiaase  \o   11291  (March 
13.  1975),  8  SBC  Doc  427  the  SEc:  .Mated  its  review 


where  the  .NASD  formed  a  reasonable 
belief  that  enumerated  persons 
connected  with  the  issuer  were 
predispost'd  td  pnjape  in  farther 
violative    1.:  ;  ,  •      i.  :..,-■  to  interests  of 
the  invent  ,i:,;ig  public.  In  such  cases, 
the  NASD  j,  rationale  has  been  that  the 
history  of  prior  violative  conduct  raises 
concerns  regarding  the  continuing 
potential  for  conduct  in  connection  with 
the  operation  of  the  company  or  the 
market  for  its  securitips  that  would  be 
considered  fraudule.it  dud 
manipulative,  contrary  to  just  and 
equitable  principles  of  trade,  or 
otherwise  raise  investor  protection 
concerns. 

The  NASD  is  concerned  regarding  the 
Increase  of  applications  for  Inclusion  in 
the  Nasdaq  System  by  issuers  that  axe 
managed,  controlled  or  influenced  by 
persons  with  a  history  of  significant 
securities  or  commodities  violations. 
The  NASD  believes  such  applications 
reflect  a  pattern  of  activity  in  the 
securities  markets  in  which  persons 
with  a  history  of  securities  or 
commodities  violations  seek  to  continue 
their  violative  conduct  in  the  securities 
markets  through  the  management, 
control  or  influence  of  a  publicly-held 
company.  More  recently,  the  NASD  has 
considered  that  the  same  concerns  arise 
if  such  persons  obtain  a  position  of 
management,  c»ntrol  or  influence  of  an 
issuer  already  included  in  the  Nasdaq 
System. 

The  NASDs  concern  regarding 
situations  where  a  person  with  a  history 
of  securities  or  commodities  law 
violations  manages,  controls  or 
influences  a  Nasdaq  issuer  is  heightened 
by  the  fact  that  inclusion  of  the 
securities  of  such  issuers  in  the  Nasdaq 
System  would  exempt  the  transactions 
in  these  securities  from  SEC  rules 
adopted  to  prevent  certain  fraud  and 
abuses  in  the  penny  stock  market.  In 
August  1989,  the  SEC  adopted  Rule 
15c2-6  to  address  sales  practice  abuses 
in  low  priced  over-the-counter  ("OTC") 
securities'  which,  in  general,  prohibits 
a  broker-dealer  from  selling  to  or 
effecting  the  purtJiase  of  a  "designated 
security"  by  any  person,  unless  the 
broker-dealer  has  approved  the 
purchaser's  account  for  such 


function  of  the  NASD'j  action  with  rwpecl  to  the 
.Nasdaq  System  is  vary  narrow  and  solely  that  of 
seeing  whether  the  spedfic  grounds  on  which  such 
action  is  txnwl  e,x.si  in  fact  and  an  in  accord  with 
ih e  fl f  p I icabl e  rules  of  tb« associatioa  The  SBC  also 
suu»d  [hat  while  exchiskw  from  the  Nasdaq  System 
May  hurt  exislmg  mveslors,  the  pnman  f!r;;>rjiiis 
tnusl  be  pUcBtl  on  the  mlm-est  of  ptosf*-  i..*. 
mvHsiors  and  that  this  latter  group  U  entitled  lo 
a-ssume  (hat  the  securities  in  the  f^^asdaq  System 
meei  she  svs'pm's  standard," 

'Stcxiritifts  Exchange  Act  R(-iH<i.»«  No.  27160 
(Aug'jjit  22    \9H<n   S4  r'K   ■■'■tf.^  iAugusI  28.  1989). 


transactions  and  received  from  the 
purchaser  a  written  agreement  to  the 
transaction.  On  April  10. 1992.  the  SEC 
adopted  the  Penny  Disclosure  Stock 
Rules*  in  response  to  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990  •  which  Rules.  In 
general,  require  that  broker/dealers:  (1) 
Furnish  to  a  customer  a  risk  disclosure 
document;  (2)  disclose  the  current  bid 
and  ask  quotations  and  the 
commissions;  and  (3)  provide  monthly 
updates  on  the  value  of  the  securities. 
Among  other  exemptions,  the  SEC 
excluded  from  the  scope  of  Rule  15c2- 
6  and  the  Penny  Stock  Disclosure  Rules 
all  issuers  authorized  or  approved  for 
authorization  in  the  Nasdaq  System. 
The  NASD  beheves  that  continued 
vigilance  is  required  to  ensure  that 
inclusion  on  tiie  Nasdaq  System  is  not 
used  as  a  vehicle  to  avoid  compliance 
with  these  Rules. 

The  NASD  believes  that,  as  stated  In 
the  Matter  of  Tassaway,  Inc.,"> 
prospective  investors  in  the  securities  of 
a  Nasdaq  company  are  entitled  to 
assume  that  securities  in  the  Nasdaq 
System  meet  the  System's  standards. 
Among  those  standards  is  the 
requirement  that,  as  set  forth  under 
Section  3(a)(3)  to  Part  11  of  Schedule  D. 
the  NASD  does  not  have  a  basis  to 
exclude  the  securities  in  order  to: 
prevent  fraudulent  and  manipulative 
acts  and  practices;  promote  just  and 
equitable  principles  of  trade;  or  protect 
investors  and  the  public  interest. 

In  light  of  the  NASD's  concerns,  the 
NASD  believes  that  Part  II.  Section  3(a) 
should  be  amended.  The  NASD 
proposes  to  add  a  new  Subsection 
3(a)(3)  to  Part  II  of  Schedule  D  to 
provide  the  NASD  authority,  on  a  case- 
by-case  basis,  to  either  deny  inclusion 
or  apply  additional  or  more  stringent 
criteria  for  the  initial  or  continued 
inclusion  of  a  particular  security,  or  to 
suspend  or  terminate  the  inclusion  of  an 
otherwise  qualified  security  if  any 
officer,  director,  controlling 
shareholder,  or  other  person  in  a 
position  to  influence  management 
decisions  of  the  issuer  has  been:  (i) 
Barred  or  suspended  from  participating 
in  the  securities  Industry  by  the  SEC  or 
any  self-regulatory  oraanizatlon;  (ii) 
permanently  enjoined  by  order. 
judgment  or  decree  of  any  court  of 
competent  jurisdiction  from 
participating  In  the  securities  industry, 
or  from  engaging  in  or  continuing  any 
conduct  or  practice  in  connection  with 


•The  Penny  Slock  Disclosure  Rules  consist  of 
seven  Rules:  Rule  3a5l-i  and  Rules  J5g-1  (o  15g- 
6.  Sea.  Swnmtia*  Exchange  Ad  RaleaM  No  30608 
(April  20.  1992),  57  FR  18004  (April  28,  1992) 

•Public  Law  101-420.  104  Slat.  931  (1990) 

loSee.  tvpn  note  7. 
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the  purchase  or  sale  of  any  security;  or 
(iii)  convictod  of  any  feiony  involving 
the  purchase  or  sale  of  any  security 
arising  out  of  such  person's 
participation  in  the  securities  or 
commodities  industry 

The  proposed  rjle  change  us  a 
clarification  of  ihe  N.a.SD's  current 
practice  of  i:l;l'zing  its  authority  under 
Subsection  31a;  '<i  "to  deny  or  to  apply 
additional  or  more  sLnngent  criteria  for 
liie  initial  or  continued  inclusion  of  a 
security  or  to  suspend  or  terminate  the 
inclusion  of  an  otherwise  qualified 
security  if  the  NASD  deems  it  necessary 
to  prevent  fraudulera  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  or  to 
protect  investors  and  the  public 
interest  "  in  instances  where  persons 
with  a  history  of  significant  securities- 
related  violaiions  are  involved  in  the 
management  control  or  influence  of  a 
Ndsdaq  issuer  or  potential  Nasdaq 
issuer  As  amended.  Subsection  3(a)(3) 
would  be  renumbered  Subsection 
3(j}(4) 

The  rule  change  would  provide 
important  guidance  to  the  NASD  review 
process,  and  would  alert  issuers  seeking 
inclusion  m  the  Nasdaq  System,  as  well 
as  current  Nasdaq  issuers,  that  the 
NASD  wiil  consider  oie  issuer's 
connection  wi'M  a  person  with  a  history 
of  signihcant  securities  or  commodities 
violations  in  determining  whether  to 
grant  initial  or  continued  inclusion  to 
the  secunty,  and  that  the  security  may 
be  subiect  to  additional  criteria  as  a 
condition  for  initial  and  continued 
inclusion  in  the  Nasdaq  System. '^ 


1 '  The  proposed  rule  change  to  adopt  new 
Subsactjoa  31(a)(3)  clarifies  the  NASD  »  current 
pracuce  tf  utilizing  Its  autboriry  under  the  current 

Subs«<-:tion  3(a;(3!  Ar.d  Joes  not  replace  the 
language  o!  thu  cun«n;  provuion  that  would  be 
renumbered  u  Subsoclicn  3(a)(4).  The  proposed 
nie  change  lo  adopi  new  SubMction  3(a)(3). 
therefore  would  not  preclude  the  NASD  from 
reiving  on  aulfioritv  pursuant  lo  Subsection  3(a)(4) 
in  appro pnal"?  cases 

I'Ln  companson  Lhe  Amer.can  Stock  Exchange 
(  "\jiiex  ']  itatas  that  'ne  approval  of  an  application 
for  tile  hsung  of  Moi.TiiM  is  a  matter  solely  within 
in  diicreuon  The  reputalion  jf  company's 
management  is  a  factor  S<«>  Ajnax  Company  Guide, 
Section  101   Rfipi.ta'ion  ::f  nnanagement  also  is  a 
factor  for  continued  'rsd.r.g   See.  Aaiex  Company 
Guide.  Section  1001   The  Amax  will  normally 
consider  removing  a  secur'v  from  the  list  if  the 
company  or  lis  manageirant  anga«;e  :n  operations 
which,  in  the  cpini':)n  of  the  .^mex,  are  contrary  to 
Lhe  public  interest   See   fmax  Company  Guide, 
Section  10O3(a!(ni 

In  comparison,  the  Sew  Yjrk  iiock  E.xchange 
(  "NYSE")  provides  a  ni.iiT!ber  of  general  factors 
wtuch  it  take*  into  consirieration  pmr  to  listing  a 
securiry  Sea.  NYSE  Listed  Comfniny  Manual. 
Section  102,01   In  conjulenng  the  delisting  of  a 
company,  the  N>SE  iiates  tnai  it  15  not  limited  lo 
the  cntar-ia  it  sets  for'h  and.  iheref:  re.  it  may  make 
a  determioatioQ  on  an  individuai  tHSis,  considering 
ail  pertinent  facts  and  even  through  a  security 


The  authority  granted  to  the  NASD 
under  Section  3(a)  is  discretionary  m 
nature  and  the  proposed  rale  change 
would  allow  the  Association  to  continue 
to  utilize  its  discretion  in  applying  the 
standards  of  Section  3(a)  on  a  case-by- 
case  basis. 

The  NASD  believes  that  the  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act  which 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general  to  protect  investors  and  the 
public  interest.  The  rule  change  clarifies 
that  the  NASD  may  deny  inclusion  of  a 
security  in  the  Nasdaq  System  pursuant 
to  Part  II,  Section  3(a)  of  Schedule  D  to 
the  NASD  By-Laws.  The  rule  change 
also  clarifies  the  NASD's  authority  to 
deny  inclusion  or  apply  additional 
criteria  for  initial  or  continued  inclusion 
of  particular  securities  or  suspend  or 
terminate  the  inclusion  of  an  otherwise 
qualified  security  if  the  issuer  of  such 
security  is  managed,  controlled  or 
influenced  by  persons  with  histories  of 
significant  securities  or  commodities 
violations.  The  rule  change  addresses 
the  NASD's  concern  regarding  the 
increase  of  applications  by  issuers  for 
inclusion  in  the  Nasdaq  System  where 
a  person  with  a  history  of  significant 
securities  or  commodities  law  violations 
is  in  a  position  to  manage,  control  or 
influence  the  issuer,  and  the  related 
NASD  concern  that  inclusion  of  such 
securities  in  the  Nasdaq  System  would 
exempt  the  transactions  in  these 
securities  from  SEC  rules  adopted  to 
prevent  certain  fraudulent  sales 
practices  and  abuses  in  the  penny  stock 
market.  The  proposed  rule  change  is  a 
clarification  of  the  NASD's  current 
practice  of  utilizing  its  authority  under 
Section  3(a)(3)  of  Part  II  to  Schedule  D 
The  authority  granted  to  the  NASD 
under  Section  3(a)  is  discretionary  in 
nature  and  the  proposed  rule  change 
would  allow  the  Association  to  continue 
to  utilize  its  discretion  in  applying  the 
standards  of  Section  3(a)  on  a  case-by- 
case  basis.  The  proposed  rule  change 
would  provide  important  guidance  to 
the  NASD  review  process,  and  would 
alert  issuers  seeking  inclusion  in  the 
Nasdaq  System,  as  well  as  current 
Nasdaq  issuers,  that  the  NASD  will 
consider  the  issuer's  connection  with  a 
person  with  a  history  of  significant 
securities  or  commodities  violations  in 
determining  whether  to  grant  initial  or 
continued  inclusion  of  the  security,  and 
that  the  security  may  be  subject  to 


additional  criteria  as  a  condition  for 
initial  and  continued  inclusion  in  the 
Nasdaq  System. 

(Bj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  tliat  is  ntit 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended 

(CI  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  vshich  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B,  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicilatiun  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  E.xchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rjle 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-93-32  and  should  be 
submitted  by  August  5,  1993. 


meet*  or  (ails  to  meet  enumerated  criteria.  See, 
NYSE  Listed  Company  Manual.  Section  B02.00. 
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For  the  Commission,  by  tne  Dn  isiun  of 
Market  Regulation,  pursuant  tn  (ieiegated 
authority  "'3 

Mtrgara4  H.  McFarlajid 
Dep  u  ty  Secretary- 

(FRDoc  93-16814  F;ied  7-14-93;.8:45  am] 
BILUNO  COM  KtO-Ol-M 


[ReluM  No.  34-32606;  Rt*  No.  SR-PHLX- 
93-17] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.. 
Relating  to  Activities  of  Clerks  on  the 
Trading  Floor  July  9, 1993 

July  9,  1993 

Pursuant  to  section  19[b](l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U  S,C.  78s{t)(l),  notice  is 
hereby  given  that  on  June  4,  1993,  the 
F'hiladeiphia  Stoci.  Exchange.  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nile 
change  as  des<::nbed  in  Items  I.  11  and 
in  below,  which  Items  have  been 
prepared  by  the  PHLX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX,  pursuant  to  Rule  19b— 4  of 
the  Act,  proposes  to  adopt  Floor 
Procedure  Advice  ("Advice")  F-2V 
Clerks  in  the  Crowd,  to  prohibit  clerks 
from  quoting  marlsets  and  standing  in 
trading  crowds  on  the  Exchange  floor.' 
This  advice  would  specincally  exempt 
specialist  clerks  from  these  proliibitions 
as  long  as  such  clerks  are  supervised  bv 
a  speciaUst  and  request  quotations  in 
order  to  update  disseminated  markets 
The  prohibition  extends  to  any  person 
wi'Jiout  membership  trading  privileges^ 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  PHLX,  and  at  the  Commission 

n.  Self- Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


•M7CFR  200.30-3(a)(I2)  (1992) 
'  Propoted  Advice  F-23  i«  Intendsd  io  be 
Incorporated  Into  th«  Exchange  i  minor  nile 
vlolatioo  enforcement  and  reportinfi  plan, 
adminislered  pursuant  to  PHLX  Rule  970 

» See  Letter  from  Edith  Hailahan,  Attorney. 
Market  Surveillance.  PHLX,  to  Bradley  S.  Ritter. 
Attorney,  Divijiion  of  Market  Rogulaiion. 
Commission,  dated  |une  24.  \9<}3 


the  proposed  ixile  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifit'd  in  Item  fV  below.  The 
PHIJC  has  prnparHd  summaries,  set  forth 
in  sections  'A     B)  and  (C)  below,  of  the 
most  sign!fi(.a:i'  aspects  of  such 
statements. 

( A I  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
StGt-jtory  Basis  for.  the  Proposed  Rule 

Change 

The  PHIJv  prijposk-s  lo  a<iopt  Advice 
F'--23  to  prohitiit  iJerks  from  a  sustained 
presence  in  the  trading  crowd  in  order 
to  maintain  order  and  preserve  space  in 
active  trariin^  crowds  for  floor  traders. 
This  Advu  e  would  also  prevent  clerks 
from  improperly  performing 
memiwrship  functions, 

C.;mmt!v  PHLX  Rule  104  prohibits 
Exf  .hi:  Kf  :i  t  rbers  from  executing 
trades  vv:t!   r:   members.  In  addition, 
Exchange  \i\  ,<ju  s  state  that  membership 
in  the  Exchange  confers  upon  the  holder 
the  privileges  and  obligations  of  active 
membership  3  Based  on  these  rules,  the 
PHIJ<[  is  proposing  to  adopt  Advice  F- 
23  to  establish  that  the  Exchange's 
minor  rule  violation  plan  includes  these 
prohibitions  against  trading  by  non- 
members  Although  Advice  F-23 
applies  its  prohibitions  to  non-member 
clerks,  it  also  defines  clerks  to  include 
members  whose  membership  privileges 
have  been  suspended  or  terminated  as 
well  as  other  members  without  trading 
privileges. 

The  PHLX  notes  that  Advice  F-23  is 
applicable  to  only  the  equity  options 
floor,  and  thus,  the  PHLX  proposes  to 
add  the  notion  "O"  after  Advice  F-23. 
In  addition,  the  FiiLX  proposes  to  apply 
the  new  fines  on  a  three-year  cycle,  such 
that  repeat  violations  during  the  same 
three-year  penod  would  result  in 
estialatmg  fines. < 

The  PHLX  Iwlieves  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,  in  general,  and  with  section 
6(b)(5).  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  as  well  as  to  protect 
investors  and  the  pubHc  interest,  by 
maintaining  order  on  the  trading  floor 
and  penalizing  impermissible  activity 


'  S«e  PHLX  Bv  Uw  Anic ie  XII,  Section  12-1. 

•  I'nriei  the  roiling  thn!<e-y«ar  cycle.  If  there  is  no 
violation  of  Advice  F-23  loi  ihree  y««rs,  the  next 
vloUtioD  would  be  treated  m  »  first  occurrence.  If 
there  li  «  violaUon  witiitn  three  vears  after  the  most 
recent  violation,  the  next  highest  5ne  will  be 
iMuttd  Thus,  a  third  vioiacon  lets  titan  three  years 
after  a  Tine  was  is.'sued  for  a  second  occurrence 
would  be  treated  a:  a  third  occurrence,  even  though 
more  than  three  vars  may  have  elapsed  since  the 
first  o<:a:.'-»nrp 


by  nonmembers,  which  should  preserve 
the  integrity  of  the  marketplace. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Datp  of  FfTe<  !i,vpripv<i  of  thf 
Pmpose^J  R  .,i  !••  ( '.h  8  n  v,f  a  mi  I  iming  for 

CoiM,rTOvMoii  \ (  t ii,in 

Within  33  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  chan^,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 

should  be  disapnrnv«d 

IV.  Solicit^ilion  of  ( .<)inriirii!<! 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PHLX.  All  submissions  should  refer  to 
File  No.  SR-PHLX-93-17  and  should  be 
submitted  by  August  5.  1993. 
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Far  the  Comrn-ssior.,  by  the  Division  of 
Market  Reyula':  )r>  pursuant  to  delegated 

MoTitarat  H.  McFarland. 

rn  Do.  ,  93-lf.ol3  (-■.."C  :-  14-93;  8:45  am] 


Self-Ragulalory  Organlzatwns 
Application*  for  Unlisted  T-ading 

Privileg««,  Notice  and  Opportunity  *or 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

I 

i  ...   i    19W3 

The  above  nameo  nat!u;:ai  securities 
fx;.hange  has  ^'.'.ed  dpplic&tions  with  the 
Sn.  unties  dnd  Exchange  Commission 
'  'Coramiision'  j  pursuant  to  section 
1  2i  0(  i "  B ;  of  the  Securities  Exchange 
A;  t  of  1S34  ar,d  Rule  12M  thereunder 
;■  ..-  Linlistsd  ir5di:ig  privileges  in  the 
fo' lowing  sw  antias: 

Ciiiton,  Inc. 
Common  Stock.  $  01  Par  Value  (File  No.  7- 
10900) 
Heinlo  Cold  Mines.  Inc. 
Q)mn>on  Stock.  No  Par  Value  (File  No.  7- 
10901) 
Reinsurance  Group  of  America.  Inc. 
Qimmon  Stock,  $  01  Par  Value  (File  No.  7- 
10902) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
^securities  exchange  and  are  reported  in 
the  consolida*fd  transaction  reporting 
system 

Interested  persons  are  invited  to 
SLibrr.it  on  or  bf  t'jre  Iu!y  30.  1993. 
written  datp.,  vi'^ws  and  arguments 
concerning  the  ^bove-referenced 
application.  Person.s  dnsi'ingto  make 
ATitten  commeri's  snuuid  file  three 
copies  the-eof  Ath  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
4-iO  Tth  Stjset.  NW..  Washington,  DC 
2U")49  Foiiowing  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  ii  it  finds,  based  upon 
ail  thf  information  avadable  to  it.  that 
the  evtensions  of  uiuisted  trading 
pnviieges  pursuant  to  such  applications 
are  cocsistent  with  the  maintenance  of 
fa..'  and  orderly  markets  and  the 
Drotaction  of  investors. 

F(ir  'he  Cfi!Tiinission.  by  the  Division  of 
Maritet  Regjlatior,  pursuant  to  delegated 
authority, 

[oaathaii  G.  iCatz.  i 

Secretary 
<¥H  Dctf  93~lh^;(,  Filed  7-14-93;  8:45  am] 

WLLJNQ  COOC  10^9-01 -M 


Seif-Regjiatory  Organizations; 
A;:^ncat:ors  'or  Unlisted  Trading 
P'  v.ieges  Notice  and  Opportunity  for 
heanrg,  Cincinnati  Stock  Exchange, 
Inc. 

)uly9,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
l2{t)[l]{B]  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Sociedad  Anonima  YPF 
American  Depositary  Shares  (rep.  Qass  D 
Shn.  Par  Value  PS.  1)  (File  No.  7-10903) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  30,  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
(onathao  G.  Katz. 
Secretory 
IFR  Doc.  93-16817  Filed  7-14-93;  8:45  ami 
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Self-Pea  ulatory  Organizations; 

App  .cations  for  Unlisted  Trading 
PnvUeges:  Notice  and  Opportunity  for 
Hearing,  V  dwest  Stock  Exchange,  Inc. 

July  9. 19yj 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission"")  pusiiai;  to  section 
12(f)(1)(B)  of  the  S^.:::tMh%  Ex-hange 
Act  of  1934  and  Ru.e  1  Zi-1  lii"rt'und'.T 
for  unlisted  trading  privileges  i;i  the 
following  securities: 

Southern  California  Water  Company 
Common  Stock.  $5.00  Par  Value  (File  No. 
7-10904) 
Crupo  Simec.  S. A.  DE  CV. 


*L,Tiericfln  Depositary'  Shan«  iflach  .AD.S 
represents  20  shares  of  Series  B  Q>mmon 
.Stock)  Par  Valv.e  (File  No.  7-1VM^] 
!-'r\'  Qirpnra'ion 
Qi.iinion  St(y-k  $.50  Par  Value  (File  No.  7- 
lOOiX.) 
LTV  Corporation 

S<>nes  A  Warrants  ^File  No.  7-10907) 
C-irr  Guttstein  Fcxids  Qjnapany 
Common  Stixk.  S  01  i'^r  Value  (File  No.  7- 
10908; 
Emerging  Vtarkets  Ir.co.iie  Fuau  11  inc. 
Common  Stock.  $  0)1  Pai  Value  (File  No. 
7-10909) 
Ek Chor  China  .Motunyi.iw  Co.  Ltd. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
10910) 
Libbey.  Inc. 
fxiTjEon  Stock,  S  n:  Pa-  Value  (File  No.  7- 
10911) 
MM]  Cjsmpanies 
CAim.'Tion  S»tx  k,  $  l<i  Par  Value  (File  No.  7- 
10112) 
Milwaukee  Land  Company 
Common  Stwk.  $  30  Pa-  Value  (File  No.  7- 
109^3) 
Sun  Heaithcaro  Group,  Inc. 
Common  Si(x±.  $.01  Par  Value  (File  No.  7- 
10914/ 
Sithe  Energies,  inc. 
Common  Stock.  5  0!  far  Value  (File  No.  7- 
10915) 
YPF  Sociedad  Anonirna 
(Rep.  Class  D  Shares)  American  Dep. 
Shanes  Par  Value  P'^  1  (File  No.  7- 
1091H1 

The.se  securities  are  iisttd  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  L'ansaction  reportiag 
system. 

Interested  persons  are  invited  to 
submit  on  or  bf  fore  July  30,  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenred 
application.  Persons  desiring  to  make 
wTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securiiies  and  Exchange  Comnussion, 
450  Fifth  Street,  NW  ,  Washington,  DC 
20549,  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
tlie  application  if  it  finds,  based  upon 
j'l  the  information  available  to  it,  ttiat 
the  extensions  of  unlisted  tradine 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

Fijr  the  Commission,  by  the  Division  of 
\1;i;ket  Regulation,  pursuant  to  delegated 
;ii..'hority, 
[nnathan  G,  Katz. 
Seci-etur,' 
IFR  Doc.  93-16818  Filed  7-14-93,  8  45  ami 
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S«if-Regulatory  Organizations, 
Application*  tot  Unlisted  Trading 
Privileges,  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stocl<  Exchange. 
Incorporated 

Jjiy  9.  1993, 

The  above  named  nationai  securities 
excharige  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission  'j  pursuant  to  Se<;tK)n 
12(f)(l!(3)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  t2f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Factorv'  Stores  of  Arr.prica.  Inc. 
Common  Shares,  $  01  Par  Value  (File  No. 
7-10917) 
Soiiihera  California  \Va:fir  Qirnpany 
Q-nirnon  S'ock,  $,5  00  Par  Vaiue  (File  No. 
7-10918 
Fleet  Financial  Gruup.  Inc 

2.345  Preferred  StcKk  (File  No.  7-10919) 
Fleet  FiDBncia!  Grt.up,  Inc. 

:  53  Pn^ferrcd  .St(x,k  (File  No.  7-10920) 
Kaiser  Aluminum  fkirporation 
S  65  DeposilaA  Snares  Mandatory 
Ciinversion  Premium  Dividend  Preferred 
S*.x;k,  $,05  Par  Value  iPile  \o  7-10921) 
PulitMr  Pv.bHshmg  Q:., 
Cximmon  .Stock.  S  m  Pur  Value  (File  No.  7- 
10922) 
Anucho.  Inc. 
Conunon  StocK  S  Oi  Par  Value  (File  No.  7- 
10923) 
MascoTech.  Inc 
Cfinimon  Stock  SI  M  Par  Value  (File  No. 
7-1C924) 
Hecla  Mining  Corporation 

Preferred  B  (File  No,  7-10925) 
Capsure  Holdings  Corporation 
Consmon  Stock,  $  05  Par  Value  (File  No.  7- 
10926) 
rx)rporation  Bancaria  De  Espana  S  A. 
American  Depositary  Shares,  Nominal 
Value  500  Spanish  Pesetas  iFiIp  No  7- 
10927) 
Thomburg  Mortgage  Asset  Qjrjx-rdnnr. 
rx)mmon  Stock,  $  01  Par  Value  (File  No.  7- 
10928) 
Madera*  Y  Sinteticos  Sociedad  Anonima 
Masisa 
American  Depositary  Shares  (each 
representing  30  shares  of  Q,;,mmon 
Stock)  (File  No  7-10929) 
Emerging  Markets  Income  Fund  II,  Inc. 
Common  Stock,  $  001  Par  Value  (File  No. 
7-10930) 
Chd.se  Manhattan  Corporation 
Warrants  Expiring  June  30.  1996  [File  No. 
7-10931) 
Yankee  Energy  System,  Inc 
Common  Stock.  $5  Par  Value  (File  No.  7- 
10932) 
Freepcrt  McJvloran  Cooper  &  Gold,  Inc 
Depositar%-  Shares  Re.  Step  up  Conv.  "fu 
Stock  fFile  No,  7-10933) 
MascoTech,  Inc. 
Conv.  Pfd  Stock  Dividend  Enhanced  Cir.v 
Stock,  $1.00  Par  Value  (File  No  7- 
10934) 
LTV  Corporation 

Warrants,  Expiring  1988  (File  No,  7-109351 
Capital  Realty  Investors  Tax  Exem.pt  Fund 
Ltd.  Partnership 


Series  I  Common  Stock  (File  No.  7-10936) 
r^apital  Realty  Investors  Tax  Exempt  Fund 
Ltd.  Partnership 
Series  II  Common  Stock  (File  No.  7-10937) 
Capital  Realty  Investors  Tax  Exempt  Fund 
Ltd.  Partnership 
Series  III  Common  Stock  (File  No.  7- 
10938) 
Banco  Biltwo  Vizcaya  International  Gibraltar 
Limited 
American  Depositary  Shares,  Series  C  Each 
Rep.  One  Non  Cum  Guaranteed  Pfd 
Stock  (File  No.  7-10939) 
Wheeling  Pittsburgh  Corporation 
Series  A  Conv.  Pfd  Stock,  $.10  Par  Value 
(File  No.  7-10940) 
Ek  Chor  China  Motorcycle  Co.  Ltd. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10941) 
Chile  Fund,  Inc. 

Rights  (File  No.  7-10942) 
Marine  Harvest  Investment,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10943) 
MGM  Grand,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10944) 
Sun  Healthcare  Group,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10945) 
Carr  Gottstein  Foods  Co. 
Common  Stock,  $.01  Par  Value  (Fiie  No.  7- 
10946) 
Grupo  Radio  Centro  S.A.  DE  C.V. 
American  Depositary  Shares,  Each 
Representing  Five  Non  Redeenuble 
Ordinary  Participation  Certificates  (File 
No.  7-10947) 
YPF  Sociedad  Anonima 
American  Depositary  Shares,  $1  Par  Value 
(File  No.  7-10948) 
Sithe  Energies,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10949) 
MMI  Companies,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10950) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  30, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Sth  Street,  NW,,  Washington,  DC 
20549  Following  this  opportunity  for 
hearing,  the  Cximmission  will  approve 
the  application  if  it  finds,  based  upon 
el!  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consi.stent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protfK;t;on  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

)<mathaiiG  Ki>u 

Secretary. 

'^~  noc.  93-16819  Filed  7-14-^3;  8:45  am) 
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[Declaration  of  Disss t# 

L. c u,S!ar-.a  i ?r"!d  Com 
Te  ,1  as  a^Q  A'kariSris 
D. sailer  Loan  Afee 


A  SB  - ,.  '>57] 


u,  O  u  ti 

Dec  ;;- 


..,  ounlies  in 
ation  of 


Caddo  Parish  and  the  contiguous 
parishes  of  Bossier,  De  Soto,  and  Red 
River  in  tlie  State  of  Louisiana:  Cass. 
Harrison,  Marion,  and  Panola  Counties 
in  Texas,  and  Lafayette  and  Miller 
Counties  in  Arkansas  constitute  a 
disaster  area  as  a  result  of  damages 
cau.sed  by  severe  storms  and  flooding 
which  occurred  June  21  through  June 
27, 1993.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  30, 1993  and  for 
economic  injury  until  the  close  of 
business  on  April  1, 1994  at  the  address 
hsted  below:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office. 
4400  Amon  Carter  Blvd.,  suite  102,  Ft. 
Worth,  TX  76155,  or  other  locally 
announced  locations. 

The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  8.000 

Homeowners  without  credit 
available  elsewhere  „ 4.000 

Businesses  with  credit  available 
elsewhere  8.000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  „ 4,000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  265706  for 
Louisiana;  265806  for  Texas;  and 
265906  for  Arkansas.  For  economic 
injury  the  numbers  are  792600  for 
Louisiana:  792700  for  Texas;  and 
792800  for  Arkansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
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Dated:  |uly  1   1<»<^3. 
ErskiM  ■.  ■•wWm, 

Adminsstrator 

;FR  Doc  ga-lfi""?^  F i,ed  r-14  -93.  a. -15  tm! 

UU-lNQ  COOC  M2S-0t-M 


Interest  Rate  | 

agency;  Sma'!  Business  Administration. 

ACTKX:  NolicB  of  interest  rate. 


SUMUARV:  Pursuant  to  13  CFR  108.503- 
8ibi(4l.  the  maxim  jm  legal  interest  rate 
for  a  commercial  Inan  which  funds  any 
portion  of  the  cost  o^  9  project  (see  13 
CFR  108.501-4)  shall  be  the  greater  of 
6%  over  the  \t'w  Vorit  prim«  rate  or  the 
Iniitation  estatjl.shed  by  the 
rtmstitution  or  laws  of  a  given  State.  For 
a  fixed  nuta  loan  the  initial  rate  shall  be 
the  ie<^ai  rate  for  the  term  cf  the  loan. 
Chariea  R.  Herlxben^, 
Assistant  Administrator  for  Financial 
As^. stance 
[VH  D<jc  9.3-16'qj  Filed  7-14-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  91-010] 

EstabUghment  of  Area  Conm'ttees  'or 
ttie  Coastal  Zone 

AGENCY;  Coast  Guarr;    LKJT.  I 
ACTION:  Ncti'-H 

SUMMARY:  The  Coasl  Guard  is 
mnouncirii^  the  establishment  cf  Area 
Com:iiittee9  for  the  coastal  zone  of  the 
I  r.;ted  States  The  Area  Committees 
prepare  Area  Contir.gency  Plans  (ACPs) 
fur  ;he  rbsp'onse  to  discharges  of  oil  or 
hd^ardfius  substances  into  the  waters  of 
•he  Un.tad  States  in  order  to  minimize 
the  harm  to  the  environment  in  the  most 
'  fist-efHuent  manner. 
EFFtCTIVE  DATE,  iuiv  15.  1^3. 
FOR  RJRTHEB  tN^oqUATlON  COtrACT: 
CDR  R,  G.  Pj"!.^   C;h:ef.  Preparedness 
and  Tra,r:ing  Brant  h  iG-MEP-4),  (202) 
267-6860,  between  7  a.m.  and  3:30 
p  .T!  .  Monday  through  Friday,  except 
Ft^dtra!  holioays 

SUPPLEMENT AWV  INFO^^MATION 

Drafling  Information 

The  pnnape!  person  involved  in 
dra'tir.j?  this  docur.,er!t  is  Ms.  Pamela 
F'eit  ovits.  Projecn  Manag«>r.  Oil  Pollution 
.\a  {OPA)90StaF 

Back|;  round 

The  Oil  Pollution  Act  of  1990  (OPA 
90)  (Pub.  L  101-380)  was  enacted,  in 


part,  to  improve  the  prevention  of  and 
response  to  dischargees  of  oil  and 
hayardous  substances  bv  vessels  and 
facilities.  In  addition  OPA  90  creates  a 
liability  and  ccmpen'^alion  plan  upon 
the  occ\uTence  of  a  d;Si  harge 

The  Coast  Guard  published  a  notice  of 
intent  (56  FR  33481),  on  lulv  22.  1991 
to  notify  the  public  of  the  intended 
bouudaries  for  the  coastal  z.one  .*  rea 
Commitlees.  These  boundaries  were 
published  in  a  notice  on  April  24,  1992 
(57  FR  15201).  Additional  information 
on  the  boundaries  is  provided  later  m 

this  notice. 

On  January  16,  1992,  tne  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (57  FR  1933)  entitled 
"Appointment  of  Area  Committee 
Menibers  and  Designation  of  .Area 
Committee  Responsibilities  "  The  notice 
described  the  responsibilities  of  Area 
Committees  in  the  coastal  zones  of  the 
United  States  and  provide  guidance  for 
establishing  and  appointing  members  to 
the  Area  Committees.  The  Coast  Guard 
received  thirty-one  letters  commenting 
on  the  notice.  A  public  hearing  was  not 
requested,  and  none  was  held 

Area  Committees  Under  OPA  90 

Section  4202(a)  and  OPA  90  amends 
section  311(j)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321  et  seq.)  by  requiring  that  the 
President  designate  Area  Committees 
and  appoint  members  from  quaiifiod 
personnel  of  Federal.  State,  and  local 
agencies.  Section  4202(a)  also  requires 
each  Area  Committee,  under  the 
direction  of  the  Federal  On-Scene 
Coordinator  (OSC).  to:  (1)  Prepare  an 
ACP;  (2)  work  with  Slate  and  local 
officials  to  enhance  contingency 
planning  and  assure  preplanning  of 
joint  response  efforts,  including 
mechanical  recovery,  dispersal, 
shoreline  cleanup,  and  the  protection 
and  rehabilitation  of  sensitive  areas, 
fisheries,  and  wildhfe;  and  (3)  work 
with  State  and  local  officials  to  expedite 
decisions  for  the  use  of  dispersanls  and 
other  mitigating  substances  and  devices 

The  authority  to  implement  the  Area 
Committee  Program  was  delegated  by 
the  President  to  the  Secretary  of 
Transportation  under  Executive  Order 
12777  (56  FR  54757.  October  22.  1991). 
The  Secretary  delegated  the  authority  to 
the  Commandant  of  the  Coast  Guard  (57 
FR  8581.  Inarch  11, 1992).  The 
Comniiindant  further  delegated  the 
authority  to  the  Chief  of  the  Office  of  the 
Marine  Safety,  Security  and 
Environmental  Protection  by  internal 
directive,  dated  March  19,  1992. 

Coordinated  preplanning  is  crucial  to 
the  successful  resolution  of  crisis 
management  situations.  To  ensure 


mflximum  participation  and  a  unified 
response  under  the  National  Response 
.System  (NRS),  OPA  90  requires  that 
Area  Committees  conduct  oil  and 
hazardous  substance  spill  response 
planning  for  each  designated  area 

The  Area  Comm.ittees  replaced  the 
Emergency  Task  Forces  previously 
required  under  section  311(c)(2)(C)  of 
the  FWPCA  and  the  Multi-Ai?ency  I.ocal 
Response  Teams  (MALRTs)  that  existed 
in  several  major  ports. 

The  Area  Committees  are  designed  to 
enhance  the  local  response  structure  by 
providing  a  cohesive  planning  body 
consisting  of  Federal,  State,  and  local 
government  representatives.  The 
purpose  of  the  Area  Ccmmittees  is  to 
ensure  that  all  facets  of  the  commLiiiitv 
are  involved  in  a  cooperative  effort  of 
planning  for  an  oil  or  hazardous 
s;ibstance  spill  response. 

Discussion  of  Commenls 

The  Coast  Guard  receivt^d  a  total  of 
thirty-one  comments  on  the  Januar>'  16. 
1992,  notice.  Nine  conimeuls  supported 
the  proposal  to  allow  the  OSC  to 
appoint  me.mbers  to  the  .*rea 
Committee.  One  comment  stated  that 
the  Coast  Guard  District  Com.mander, 
instead  of  the  OSC.  should  appoint 
members  based  on  the  re<:ominer;dation 
of  the  OSC.  The  ccrr;ment  added  that 
such  a  review  process  would  allow  a 
partv  the  opportunity  to  appeal  a.T 
O.SC's  decision. 

The  Coast  Guard  has  d>'ierm:n9d  that 
it  is  more  appropnate  for  OSCs  to 
appoint  members  because  of  their 
familiarity  with  each  Area.  In  the  past. 
the  Coast  Guard  OSCs  have  worked 
closely  wilii  agencies  to  appoint 
members  to  the  Emu.^ency  Task  Forces 
and  Mi^-\LRTs,  and  this  process  has 
worked  well. 

Twentv-one  comments  supported 
limiting  the  .\rea  Committee  siza  and 
restricting  merr.bersh.p  to  those  from 
Federal,  State,  and  lot.a!  agen'  i^s. 
However,  ten  comments  stated  that  size 
and  meml^Mirship  requirements  would 
limit  the  expertise  available  to  develop 
the  .^CP  and,  con.sequt'ntly,  hinder 
succes:=ful  response  planning.  Section 
311(i)(4)  of  the  FVVPC*L  (33  U  S.C.  1321 
{j)(4;],  as  amended  by  section  4202(a)  of 
0P.\  90.  specificelly  limits  the 
composition  of  Area  Commitlees  to 
qualified  personnel  of  Federal.  State  and 
local  agencies. 

In  the  January  1992  Federal  Register 
notice,  the  Coast  Guard  su^esttd  the 
use  of  subcommittees,  chaired  by  .^r«n 
Committee  members,  to  expand 
involvement  beyond  the  appointed 
membership.  This  approach  would 
broaden  the  exf>ertise  of  the  appoiiuwl 
membership  and  allow  greater 
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participation  in  the  planning  process 
Similar  subcommittees  have  proven 
successful  at  the  National  Rt*spc3nf;e 
Tosm  level  of  the  NR.S  The  Coast  Cudn; 
eacoarages  Arba  Cornimttees  ic 
establish  subt:onirr,!ttees  corLpused  jf 
volriniears  vnih  expertise  m  rsKponse 
planning  from  gnverTiment  agfii,  :os. 
industry-,  academia,  ecological 
associations,  and  the  public. 

Se^'erai  ot  the  comnierUs  suggested 
ways  to  utilize  end  expand  tlie 
subcommittees,  but  r:oiie  offered  an 
alternative  to  the  proposal   Five 
comments  stated  that  subt:oniir, ;ttees 
should  be  req'jsred  Whiie  the  Coast 
Guard  supports  the  i!Sfi  of 
suhrommiltees  the  f.exb.  itv  of  those 
bodies  would  t*  frustrated  tiy 
mandatory  use  The  Coast  Guard  does 
n>)t  -equire  a  spwific  type  o-  number  of 
s;,bf.:o;r.rr,ittees,  mstea'l.  the  needs  of  the 
particular  Area  Committee  will  drive 
tiie  decision  to  lorm  sutxzommittees. 

r.ve  comment.'*  ob)ected  to  the 
appointment  ofCr>ast  Guard  members  as 
hu-h  the  chair  and  v;ce-<.hair  of  the  Area 
Coi.-irr  sttee  The  Coast  Guard  agrees 
With  the  comment  that  the  vu:e-chair  for 
■he  Area  C/Orr.m.ittee  should  be 
appointed  from  the  other  members  of 
the  Area  Comnuttee  5pec.ific  policy 
concerning  the  seiertion  of  the  Area 
Committee  vir.e-cha:r  is  describt'H  i.itfr 
:.n  ^^ls  notice. 

Five  comments  d:scus.sed  the  spt*(  ific 
State  and  local  agencies  thai  the  ObC 
should  ojnstder  for  potential 
membership.  As  described  later  in  this 
t;;niC8,  ths  OSCs  have  discrfr'tion  in 
s.iiowinj;  multiple  Slate  or  local  agencies 
to  be  members  of  the  Area  Committee. 
according  to  euideLnps  rIso  described 
be'.ow. 

Six  commenu  discussed  the  C  .w.'-t 
<'"'uRrQ<i  proposal  to  restrict  tho  Area 
Committees  lo  piacnmg  fund. ens 
Sl!:ce  the  planning  duties  of  the  Art-p. 
Comrriittees  were  specified  in  OPA  "■'H), 
ii.iS  notice  is  limited  to  describing  the 
necessary  actiun  to  implement  l)iose 
f.ntrlions.  .•Additional  t  as  kings,  if 
appropriate,  will  be  addressaid  in  the 

Soma  of  the  individual  agencies 
represented  on  an  An^a  Committee  will 
he  invoiv^  during  a  spui  ruspcnse  T'le 
notification  and  response  strategy 
stjctions  of  the  ACP  wiJ!  descriini  :he 
rvsponsibiiHies,  duties,  and  s'ntegies  of 
tiiase  agencies  during  a  response 
Dunng  a  spill,  the  OSC  may  cor  ver.o  a 
n;ttelii:gof  the  Area  CommiMi-e  upcr,  the 
OSC"s  discretion 

The  Coast  Giiard  agrees  with  the  ten 
( •nnmenters  who  favo'-ed  expanded 
methods  lu  soUcit  input  from  the  public 
and  industry.  The  guidelines  fcr  OSC 
coordination  with  ail  ent.ties 


participating  in  the  Ares  Comm'ttee 
pianninw,  f-;rc<(:nss  have  t>'«',":  exprti.ded. 

Ai'fH  (lorcmiltee  rmai  Folny 

/.  Committee  Members 

The  COTP.  as  the  OSC,  chairs  the 
coastal  zone  Area  Committee.  The  vice- 
diair  should  be  a  representative  from  an 
agency  otlier  than  the  Coast  Guard  with 
a  major  role  in  spill  response  for  the 
area.  If  necessary,  the  OSC  may 
establish  multiple  vice-chairs.  The 
SdentiRc  Support  Coordinator,  the 
National  Strike  Force,  and  the  District 
Response  Advisory  Team  are  also 
available  to  assist  the  Area  Committee 
as  consultants  upon  request. 

To  implement  section  311(j){4)  of 
FWPCA.  as  amended  by  section  4202  of 
OPA  90.  the  OSC  appoints  Area 
Committee  members  from  appropriate 
Federal,  State,  and  local  agencies. 
Federal  agency  members  of  the  Area 
Committee  are  selected  from  the  fifteen 
agencies  that  make  up  the  National 
Response  Team  (NRT),  in  consultation 
with  the  Regional  Response  Team 
(RRT).  Not  all  NRT  members  need  to  be 
represented  on  each  Area  Committee. 

Under  the  NCP,  each  State  governor 
should  designate  for  each  designated 
Area  in  the  State,  a  State  agency  as  ^ 
single  point  of  contact  for  pollution 
preparedness  and  response  and  as  the 
primary  State  representative  on  the  Area 
Committee.  Other  State  agencies  may  be 
considered  for  membership  by  the  OSC. 
particularly  if  they  are  nominated  by  the 
primary  State  agency.  In  addition, 
representatives  of  local  agentnes  may  be 
appointed,  if  the  agencies  are 
responsible  for  coordinating 
environmental  issues  and  emergency 
responses  in  the  coastal  zone. 

Whenever  possible,  agencies  having 
similar  or  related  interests  should  agree 
to  be  represented  by  a  single  Area 
Committee  member.  Agencies  that 
represent  predominantly  local  interests 
or  only  have  a  minimal  interest  in  the 
coastal  area  should  channel  their 
concerns  through  a  member  of  the  Area 
Committee. 

To  obtain  the  maximum  input  from 
the  Area  Committee  membership, 
members  of  the  Area  Committee  should 
be  capable  of.  and  responsible  for. 
making  decisions  regarding  their 
agency's  policies.  However,  the  Area 
Committee  is  encouraged  to  seek  advice 
from  other  sources, 

Area-Committees  may  establish 
subcommittees  at  the  OSCs  direction. 
These  subcommittees  may  address 
issues  such  as:  communication  systems, 
sensitive  environmental  areas,  response 
strategies  (mechanical,  chemical,  or 
biological),  recovered  waste  storage  and 


Federal  Advisory  Committee. 

nil  ;:  agency  is  responsible  for 


dispcsa!  pxerr  i<.^  participation. 
na%  .;tit  o;  safn'v   and  fish  and  wildUfe 
resi  ,n   '  ,'x    ir  ..:!t^  V  will  be  chaired 
by  a;i  .*„-8a  Co;i.m,tiet  member. 

Area  Committees  do  not  constitute  a 
forrr.a! 
anc 

funding  Its    v«     oarticipation  in  Area 
Committee  priA^MKlings. 

II.  Responsibilities 

The  Area  Committee's  main  purpose 
is  to  plan  for  a  coordinated  response  in 
the  event  of  a  discharge  of  oil  or 
hazardous  substance  within  the 
geographic  boundaries  of  the  designated 
Area,  The  OSC  will  direct  and  assist  the 
AiB6  Committee  in  the  development  of 
an  ACP  that  meets  the  requirements 
established  by  the  FWPCA.  as  amended 
by  OPA  90, 

The  Area  Committee  should  act  as  the 
focal  point  to  solicit  comments  and 
advice  on  the  concerns  of  the  public  and 
industry  in  the  coastal  area.  The  Coast 
Guard's  position  is  that  these  sources 
should  include  a  broad  spectrum  of 
interests,  including:  FaciUty  owners  and 
operators,  shipping  companies,  cleanup 
contractors,  emergency  response 
officials,  marine  pilots  associations, 
academia.  environmental  groups, 
specialists,  consultants,  response 
organizations,  and  concerned  citizens. 
The  Area  Com.mittee  members  then 
incorporate  the  information  into  the 
ACP  to  ensure  that  the  ACP  addresses 
all  the  relevant  environmental,  social, 
ecological,  end  economic  concerns  of 
the  port  area. 

Tne  Area  Committee  coordinates  and 
cooperates  with  Federal,  State,  and  local 
officials  to  enhance  contingency 
planning  with  all  appropriate  non- 
member  agencies  and  groups  in  the 
designated  Area.  The  following  are 
some  of  the  factors  that  must  be 
considered  by  the  Area  Committee 
when  planning  joint  response  actions: 
Appropriate  procedures  for  mechanical 
recovery;  use  of  dispersants.  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents 
listed  on  the  NCP  Product  Schedule; 
shoreline  impact  evaluation  and 
cleanup:  protection  of  sensitive 
economic  and  environmental  areas:  and 
protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife.  The  Area 
Committee  must  address  all  of  these 
actions  in  advance  to  ensure  there  is  no 
delay  in  responding  to  a  spill. 

The  Area  Committee  does  not  replace 
the  RRT  or  assume  its  responsibilities  to 
make  policy  decisions  regarding  tlie  use 
of  dispersants,  bioremediation,  in-situ 
burning,  or  disposal.  Generally,  pohcy 
decisions  are  made  by  the  RRT.  and  the 
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Asea  Committee  must  work  with  the 
OSC  in  implementing  RKT  policies  that 
would  have  an  impact  on  response 
preparedness  and  planning  in  the  ,\rea. 

While  the  Area  Committee  has  no 
formal  inle  during  an  actaal  response. 
the  OSC  and  some  Area  Committee 
members  will  have  an  active  role 
through  their  positions  with  Federal, 
state  or  local  f^ovemment  agencies 
during  the  response.  In  most  cases  it  is 
expected  that  the  .\rea  Committee  will 
not  meet  dunng  a  spill,  but  the  vice- 
chair  or  another  member  of  the  Area 
Committw  w;ii  be  designated  as  the 
Pomf-of-Contact  for  the  Area  Committee 
during  a  response  The  Point-of-Contact 
w.il  cooramate  information  flow, 
advice,  and  response  input  from  those 
.\rea  Comm.ittee  members  not 
specifically  Involved  in  fjie  response 
effort  to  the  OSC.  Th;S  procedure  allows 
the  Area  Com.mittee  members'  concerns 
or  advice  to  reach  the  OSC  during  a 
response,  without  overwhelming  the 
OSC  with  information.  The  Area 
Committee  may  meet  dunng  a  response 
at  the  discretion  of  the  OSC.  In 
developing  the  ,\CP.  the  \:va 
Committee  follows  the  format  and 
guidelines  provided  by  the  Coast  Guard 
in  Commandant  Notice  15471,  dated 
September  30   l^^QZ  or  its  successor 
documents. 

The  following  is  the  list  of  coastal 
zone  Area  Committees  that  are 
established.  The  bouiidanes  published 
in  tiie  Federal  Register  (57  FR  15201. 
April  24,  1992)  have  been  adjusted,  in 
some  cases,  based  on  the  needs  of 
various  .Area  Committees.  The 
geographic  boundaries  of  each  Area 
Committee  will  be  maintained  as  part  of 
the  correspond. ng  area  and  regional 
contingency  plans  Ln  addition,  the 
boundaries  for  a  particular  Area 
Committee  may  be  obtained  from  the 
Marine  Safety  Division  of  the 
appropriate  distrid  office  as  listed  here- 
First  CoMt  Guard  District 
First  District  (mM617)  223-6447 

Portland  Area  Committee 
Boston  Area  Committee 
Providence  Aj^ea  Comimittee 
Long  Island  Sound  .*irea  Committee 
New  York  Area  Committee 

Second  Coa«t  Guard  Dujlrict 

Second  District  (m)— {314]  539-2655 

There  will  be  no  separate  Area 
Committees  established  by  the  Coast 
Guard  in  the  Second  Coast  Guard 
District.  The  Environmental  Protection 
Agency  (EPA)  is  directing  the 
establishment  of  com.mittees.  but  the 
Coast  Guard  intends  to  acnveiy 
participate  in  the  inland  Area 


Committees.  The  EPA  will  be 
promulgating  its  appointment  of  Area 
Committees  in  a  separate  notice. 

Fifth  Coast  Guard  District 

Fifth  District  (m)— {804)  398-6837 

Virginia  Coastal  Area  Committee 
Northeast  North  Carolina  Coastal  Area 

Committee 
Southeastern  North  Carolina  Coastal 

Area  Committee 
Maryland  Coastal  Area  Committee 
Phildelphia  Coastal  Area  Com.mittee 

Seventh  Coast  Guard  District 

Seventh  District  (m)— {305)  536-5651 

Savannah  Area  Committee 
Charleston  Area  Committee 
Jacksonville  Area  Committee 
Tampa  Area  Committee 
South  Florida  Area  Committee 
Caribbean  Area  Committee 

Eighth  Coast  Guanl  District 

Eighth  District  (m)— (504)  589-6271 

Florida  Panhandle  Area  Committee 
Mobile  Area  Committee 
New  Orleans  Ar«a  Commit'ee 
Morgan  City  Area  Commattee 
Port  Arthur  Area  Committee 
Houston/Galveston  Area  Committee 
Corpus  Christi  Area  Committee 

Ninth  Coast  Guard  District 

Ninth  District  {m>— (216)  522-3994 

Duluth-Superior  Area  Committee 
Milwaukee  Area  Comm.ittee 
Chicago  Area  Committee 
Grand  Haven  Arm  Committee 
Sault  Ste.  Mane  .Area  Co.mmittee 
Detroit  Area  Commiitfie 
Cleveland  Area  Committee 
Western  Lake  Erie  Area  Committee 
Buffalo  Area  Committee 

Eleventh  Coast  Guard  District 

Eleventh  District  (m}— (310)  980-^300. 
ext,  358 

North  Coast  Area  Committee 

San  Francisco  Bay  Area  Comimitlee 

Central  Coast  Area  Committee 

Santa  BarbaraA'entura  Area  Committee 

Los  Angeles/Long  Beach  Harbor  Area 

Committee 
Change  County  Area  Committee 
San  Diego  Area  Committee 

Thirteenth  Coast  Guard  District 

Thirteenth  District  (m)— (206)  553-1711 

Puget  Sound  Area  Committee 
Portland  Area  Committee 

Fourteenth  Coast  Guard  District 

Fourteenth  District  (m)— (808)  541-2114 

Hawaii/American  Samoa  Area 
Committee 


Guam  Area  Committee 
Palau  Area  Committee 
Commonwealth  of  the  Northern 
Marianas  Islands  Area  Committee 

Seventeenth  Coast  Guard  Distriti 

Seventeenth  District  (m)— H907)  463- 
2205 

Western  Alaska  Area  Committee 
Pnnce  WiUiara  Sound  Area  Committee 
Southeast  .Maska  Area  Committee 

Dated  July  9.  199J, 
R.C.  North. 

Captnir  US  Coast  Guarri.  Acting  Chief, 
Office  of  Marine  Safety,  Secunty  and 
Environmental  Protection 
[FR  Doc.  93-16704  Filed  7-14-9.1.  8  4.5  am] 
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[CGD  92-046] 

National  Boating  Safety  Advisory 
Council;  Applications  for  Appointment 

AGENCY:  Coast  Guard.  DOT. 
action:  Request  for  applicants. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  National  Boating 
Safety  Advisory  Council  (NBSAC).  The 
Council  is  a  21  member  Federal 
advi.sory  committee  that  advises  the 
Coast  Guard  on  matters  related  to 
recreational  boating  safety.  Members  for 
the  Council  are  drawm  equally  from  the 
following  sectors  of  the  boating 
community;  State  officials  responsible 
for  State  boating  safety  programs; 
recreational  boat  and  associated 
equipment  manufacturers;  and  national 
recreational  boating  organizations  and 
the  general  public.  Members  are 
appointed  by  the  Secretary  of 
Transportation.  AppUcants  are 
considered  for  membership  on  the  basis 
of  llieir  expertise,  knowledge,  and 
experience  in  boating  safety.  The  terms 
of  appointment  are  staggered  so  that 
seven  vacancies  occur  each  year. 

Applications  are  being  sought  for 
membership  vacancies  that  will  occur  as 
follows:  Two  (2)  representatives  of  State 
officials  responsible  for  State  boating 
safety  programs;  two  (2)  representatives 
of  recreational  boat  and  associated 
equipment  manufacturers;  and  three  (3) 
representatives  of  national  recreational 
boating  organizations  and  from  the 
general  public.  To  achieve  the  balance 
of  membership  required  by  the  Federal 
Advisory  Committee  Act,  the  Coast 
Guard  is  especially  interested  in 
receiving  applications  from  minorities 
and  women. 

The  Council  normally  meets  twice 
each  year  at  a  location  selected  by  the 
Coast  Guard.  When  attending  meetings 
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cf  iha  CouiKis!,  members  are  prnviJed 
'rava!  expenses  and  per  diem. 

OATES;  Completed  appUcstinn  forms 
should  be  rtJts.ved  bo  iater  than 
September  14,  l^'^l 

ADDRESSES;  R»q;;f«sts  for  application 
for-^s,  as  wt^i  as  -he  co.Tipleted 
dppi^ca'ior.  f  Tr„s.  should  be  sent  to 
Coimnandan:  .f^N.AG),  U  S.  Coast 
Guard  Hfc*:-dq;..-.nt-'s.  V.  asniugton,  DC 
20593-JjCOI,  teL-'hoat   U02)  2f^r-1077. 
f  OR  FUflTHtfl  INfORMATTON  CONTACT: 
Mr  A  I',  MariTio,  Exec  ^itive  Director. 
Ncninal  Bi.>«*in<  Safyty  Advisory 
Council  (G-NAi)'  room  1202,  U.S. 
Coast  Guard  Heea quarters.  2100  Second 
Street.  SW    VVaahiagtoii.  DC  20593- 
0001;  (2CZ)  2P7_1077. 

rh!ed  J\:'¥  fc    '.993. 
VV,J  Etluw. 

Rear  Ad-'  ~.        ■?  CbasJ  Guard.  C/i/e/,  Of/ice 
o/.Vov-:?  ;'.',■  ^^^f'Hyand  Waterway  Senrices 
(FK  ;>v    9>  !6-65  Filed  7-14-93:  8:45  ami 

31L :_»<a  cooc  «'•:■•  - t-n 

[CG  07-«*-OS3] 

John*  IsJand,  C^^arleston  County,  SC 
Pubijc  Hearing 

AGENCY:  Cocist  Guard,  DOT.    ■ 

*cr;ow:  Notice  of  public  hearing. 

SUMMARY:  Nc'ire  i-^  hereby  given  that 
:;.e  Commandant,  L'n:*ed  States  Coast 
Guard,  has  suthonzed  a  piihiic  hearing 
to  be  held  by  the  Co.Timar.der.  Seventh 
Coast  Guard  District,  on  Johns  Lsland, 
Charleston  Co-jrity,  South  Carolina.  The 
purpose  of  the  hear-.ng  is  'o  g:ve  the 
bridge  O'Aner,  wateruey  users,  and  other 
interested  parties  the  opportunity  to 
present  data,  views  ai-.d  comments 
orally  or  in  wr;t'.-'g  ccncemmg  what 
alterations  are  neeoed  to  th.e  John 
Limehc'use  Bridge  to  provide  the 
\Hrt;,:al  and  honzontal  clearances 
:>:fressary  to  provide  reasonably  free  and 
:.r.,*b5l."uded  pas.sage  fur  waterborne 
tr-?!T..:  on  this  reach  of  the  Atlantic 
i  .trscoastai  Waterway  (,^^vVWl. 
DATES;  The  hean.ng  will  be  held  on 
Th'^-sday,  August  5,  1993  commencing 
at  7  p.m. 

AODRESSES;  The  hearing  wwi  be  !»'ia  a! 
St.  Johns  High  Sdixii  located  at  151H 
Main  Road.  Johns  Island.  Charleston 
County.  South  C-aroIina 
FOfl  aWm*£R  INfOWyUTJON  CONTACT: 
Mr,  Cidry  Pniitt,  Bridge  .Man •..;•' -hi it 
Specialist.  Seventh  Coast  Cn.ard  District, 
909  Se.  First  Aver.ue.  M:anii.  Florida 
.13131-3050.  (303)  ,5?,^^-•4  IL.'.^ 
SUPPl£MEMTARY  INFORMATION:  Under 
section  22  of  Public  Lav,-  i;'2-241   of  ?;:.• 
Co.i.st  Guard  Author. /.ation  .Ad  of 
D^iCt'Tnber  19.  l<>qi .  rhe  United  States 


Congress  declared  the  'oh.i  F 
Linehouse  M''r':io'iai  Fnd^e  u>  b^  »r. 
oc<,;ri;r;;,:ir  to  r,3v;ga';nr 

1  '..^  :;car,::>^  vi'  .iTw^  :r',{ii:  ::■■„'    *.  \'.Ort\: 
CLaia  rtprastic'at.ve  w  :.i  prei.Uo  at  tiie 
hearing,  make  a  h-^f  opening  statement 
describing  the  ;  '   :  >m  i  ^' ridge  project, 
and  announce  :  ^  j  -o!  *M}ures  to  be 
followed  at  the  hea.'-iig  Speakers  are 
encouraged  to  proviUe  wrtten  copies  of 
their  oral  comments  to  tne  hnaring 
officer  a;  !:,t  '  -^  ■!"  *\ie  rearing.  Those 
wish.ctj  lu  ina>.>j  w.itien  comments  only 
may  submit  those  comments  at  the 
hearing,  or  mail  them  to  the  Commander 
(oan).  Seventh  Coast  Guard  District. 
Brickell  Plaza  Federal  Building,  909  Se 
1st  Avenue,  Miami,  Florida  33131- 
3050.  Written  comments  will  be 
received  throu^  September  8. 1993. 
Each  comment  about  the  clearances 
proposed  for  the  Limehouse  Bridge  to 
meet  the  needs  of  waterway  users  on  the 
AIVVVV  should  include  the  name  and 
address  of  the  person  or  organization 
submitting  the  comment  and  state  the 
reasons  for  the  suggested  alterations.  A 
'ranscript  of  the  hearing,  as  well  as 
v^  r    '.  n  ( ^imments  received  outside  of 
the  hearing,  will  be  available  for  pubUc 
review  at  the  office  of  the  Seventh  Coast 
Guard  District  approximately  30  days 
after  the  hearing.  Transcripts  of  the 
hearing  will  be  made  available  for 
purchase  upon  request  to  the  court 
recording  service  at  the  conclusion  of 
the  hearing.  All  comments  received, 
whether  in  writing  or  presented  orally  at 
the  public  hearing,  will  be  fully 
considered  before  final  agency  action  is 
taken. 

(33  U.S.C  513:  33  CFR  116.20) 

Dated:  June  23. 1993. 
Williair;  P   ■.,«-ahy, 

BearAamirai.  US.  Coast  Guard.  Commander. 

Seven  f/i  Coast  Guard  District. 

IFR  Doc.  93-16711  Filed  7-15-93:  8:45  am) 
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Fede-aJ  H  cbv.,By  AdministratiC" 

Environmeilai  Irrpact  Slaternent. 
Ba.lGwin  Coboty,  AL 

agency:  Federal  Highway 
Admioistration  (FHWA).  DOT. 
AcnoN:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highvsay  project 
in  Baldwin  County,  Alabama. 
FOR  FURTHER  !NFOR¥ATION  CONTACT:  Mr. 
JoeO  V,  ilkir:    :    Division 
Air::      >'  rator.  Federal  Highway 
A.i.T.;.nisiration.  500  Eastern  Boulevard, 
suite  200,  Montgomery.  Alabama 


36117-2018    I  re;  hone  (205)  223-7370. 
Mr.  C-  Vf   koberts   'it^Mp  of  Alabtuna 
High'^aj,  1  v-'p;<-^-r'Hr,i.  1409  Coliseum 
Boulevard.  M  rSKOf  lery,  Alabama 
5p-?o  Tp!<=-ho.!:,p  ,^i::^^  :4:-fi3il. 
Supplement ARv  wfORMATtoN:  The 
FHWA.  in  coon+rat.ii  with  the  State  of 
Alabama  High  Aav  I  >f' pan ment.  will 
prepare  hi..  I  r^  ;r;  ,:ro<-r;Oii  Impact 
Stat p" :■■»'•  •   Lis'  foT  .*..fi;,sf'.,'na  Project 
MACA-  j^ju.L,.  Iiie  prt,posal  is  to 
construct  a  multi-lane,  limited  access 
faciUty  from  Alabama  State  Route  182 
near  Orange  Beach  north  to  Baldwin 
County  Road  95,  including  a  bridge 
across  Wolf  Bay.  Project  length  is 
approximately  7.5  miles.  The  new 
highway  will  function  as  a  hurricane 
evacuation  route  for  Orange  Beach  and 
surrounding  communities. 

Alternatives  under  consideration 
include:  (1)  Alternate  route  locations, 
(2)  a  no  action  alternative,  and  (3) 
postponing  the  action  alternative. 

Eaj-ly  coordination  has  been  initiated 
with  Federal.  State,  and  local 
environmental  agencies  and  officials. 
Public  involvement  meetings  were  held 
on  November  16  and  17, 1992.  at  Orange 
Beach  and  Elsanor,  respectively. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction.  The  provisions  of 
0MB  Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally-assisted  programs  and  projects 
apply  to  this  program.) 

Issued  on:  July  5. 1993. 
Joe  D.  Wilkeraen. 

Division  Administrator,  Montgomery. 

Alabama. 

IFR  Doc.  93-16787  Filed  7-14-93;  8:45  am] 
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Envlronrrfits'  irnpact  Statement: 
Baldwin  Cgunt>,AL 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Baldwin  County.  Alabama. 
FOR  FURTHfK  tf,FOPw*TT  >s  CONTACT:  Mr. 
Joe  D.  Wi.keii^uii.  Uiviaiuii 

Administrator.  Federal  Highway 


38160 
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Administration,  500  Eastern  Bouievard, 
suite  200,  Montgomery,  Alabama 
36117-2018,  Telephone  (205)  223-7370, 
or  Mr.  GM.  Roberts,  State  of  Alabama 
Highway  Department,  1409  Coliseum 
Boulevard,  Montgomery.  Alabama 
36130.  Telephone  (205)  242-6111 
SUPPLEMEMTARY  INFOBIiATION:  The 
FHWA,  in  cooperation  with  the  State  of 
Alabama  Highway  Department,  will 
prepare  aii  Environmental  Impact 
Statement  (EIS)  for  Alabama  Project 
STPAA-0216(104l  The  proposal  is  to 
upgrade  Alabama  State  Route  225  from 
a  two- lane  to  a  multi-lane  facility  from 
U  S.  31  to  Interstate  65.  Project  length  is 
approximately  20  miles. 

Alternatives  under  consideration 
include:  (1)  Upgrading  the  existmg 
facility,  (2)  alternate  route  locations.  (3) 
a  no  action  alternative  and  (4) 
postponing  the  action  alternative. 

A  Scoping  Meeting  for  the  project  was 
held  in  the  Bay  Mmette  City 
Auditorium,  123  Courthouse  S<|uare, 
Bay  Minette,  Alabama  at  2  p  m  ,  Central 
Standard  Time  on  October  20,  1992. 

To  ensure  tiiat  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  signifi':ant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  aci  J-"ss 
provided  above 

iCatalog  of  Federal  Domestic  Assistance 
Program  Nuniter  20  205  Highway  Research 
Planning  and  Constrjction.  The  provisions  of 
0MB  Qrculax  No  .f-95  regarding  State  and 
local  cleannghousf  review  of  Federal  and 
federally  assisted  progrdmg  and  projects 
apply  to  this  program.) 

Issued  on  Jaly  5.  1993.       | 
Joe  D.  Wilkvfoa.  ' 

D.'visio.T  Administrator,  Montgomery. 
Alabama. 
[FR  Doc  93-16788  Filed  7-14-93;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

DiscretJonary  Cooperative  Agreement 
to  Support  a  Highway  Traffic  Safety 
Project;  Traffic  Safety  (or  Young 
Adulta  at  Job  Training  Sites 

agency:  National  Highway  Traffic 
Safety  Administration  (NhfTSA).  U.S. 
Department  of  Transportation  (DOT). 
ACTION:  Announcement  of  a 
discretionarv  cooperative  agreement  to 
support  a  national  traffic  safety  project. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTS.^) 
announces  the  availability  I'f  a  FY  1993 


UMI 


discretionary  cooperative  agreement  to 
support  the  agency's  goal  of  reaching  at 
least  75  pen  ent  safety  belt  usage  by 
1996  To  help  meet  this  goal,  the  agency 
plans  to  sponsor  orientation  sessions  in 
four  or  five  States,  for  officials  of  job 
training  programs,  on  the  benefits  to 
students  of  traffic  safety  activities. 
Officials  will  be  provided  with 
information  to  help  increase  their 
understanding  of  the  cost  of  motor 
vehicle  crashes,  in  lives,  injuries,  and 
property  damage  The  officials 
administer  programs  that  ser.'e  young 
adults,  workers  receiving  economic 
dislocation  assistance,  Native 
Americans,  migrant  and  seasonal 
farmworkers,  veterans.  lob  Corps 
students,  students  in  special 
demonstration  projmts  for  rural  and 
urban  young  adults,  and  others. 
DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
August  16,  1993. 

ADDRESSES:  Applications  mu.^t  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
Attention:  Belinda  Leatley,  400  7th 
Street  SW,  room  5301,  Washington.  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No 
DTNH22-93-Y-05386.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Belinda  Leatley,  Office  of 
Contracts  and  Procimsment,  at  (202) 
366-9566.  Programmatic  questions 
should  be  directed  to  Ms  Susan 
Gorcowski.  Chief.  National 
Organizations  Division  (NTS-ll), 
NHTSA.  room  5118.  400  7th  Street,  SVV, 
Washington,  DC  205W.  (202)-366-2712. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Highway  Traffic  Safety 
.administration  (NlfTSA)  designs 
strategies  to  reduce  motor  vehicle- 
related  fatahties  and  injuries.  One 
approach  includes  the  development  of 
awareness  and  educational  materials  for 
public  and  private  sector  organizations 
on  the  benefits  cf  using  occupant 
restraints  and  child  safety  seats  in  motor 
vehicles.  NHTSA  also  promotes  the 
passage  and  enforcemtMit  of  laws 
requiring  the  use  of  these  devices. 

Occupant  protection  systems  have 
proven  to  be  effective  at  reducing 
fatalities  and  serious  injuries.  In  1990,  a 
survey  in  19  U.S.  cities  indicated  a  49 
percent  belt  use  rate  and  an  84  percent 
child  safety  seat  use  rate.  During  1990, 


safety  belts  saved  about  4,800  lives  and 
child  restraints  saved  222  lives.  Had  the 
use  of  safety  belts  and  child  restraints 
been  universal  during  1990,  an 
additional  10.000  adult  and  250  child 
lives  could  have  been  saved. 

In  early  1991.  NHTSA  initiated  the 
National  "70%  by  '92"  Campaign, 
modeled  after  successful  programs  in 
Canada  and  limited  demonstrations  in 
the  United  States.  One  component, 
Operation  Buckle  Down  (OBD). 
encouraged  top  level  law  enforcement 
personnel  to  integrate  high  levels  of 
occupant  protection  enforcement  into 
their  regular  operations.  In  another 
component.  State  and  local  police 
promoted  public  awareness  of  safety 
belt  and  child  passenger  safety  laws  for 
the  several  weeks  surrounding  summer 
holidays.  These  holiday  enforcement 
activities  included  press  conferences 
and  news  events  which  underscored  the 
importance  of  using  occupant  protection 
systems.  In  less  than  two  years,  seat  belt 
use  rates  increased  to  an  all  time  high 
of  62  percent,  the  greatest  single 
increase  since  the  majority  of  seat  belt 
use  laws  were  passed. 

A  significant  portion  of  the  public 
does  not  perceive  the  failure  to  use  seat 
belts  to  be  as  critical  as  other  "high 
priority"  societal  problems,  such  as 
rising  health  costs,  economic  decline, 
and  crime.  Similarly,  many  public 
officials  may  not  recognize  the  civic 
benefits  of  belt  use  in  reducing  medical 
and  rehabilitation  costs.  Successful 
traffic  safety  programs  have  shown  that 
without  the  support  of  Stateyiocal 
leaders,  it  is  difficult  to  get  relevant 
policies  and  programs  enacted, 
implemented  or  enforced.  As  successful 
as  the  "70%  by  92"  campaign  was,  only 
2.000  police  jurisdictions — out  of 
approximately  20,000 — participated 
This  number  could  be  dramatically 
increased  if  State/local  officials 
understood  the  cost  implications  of 
traffic  crashes  on  their  budgets.  The 
estimated  $137  billion  that  traffic 
crashes  cost  society  annually  translates 
into  significant  expenditures  by  Slate/ 
local  governments  for;  liability  claims 
and  coverage;  social  and  emergency 
medical  services;  health  care  programs: 
and  welfare  and  income  support. 
Increasing  the  national  belt  use  rate  to 
at  least  75  percent  by  1996  would 
reduce  national  fatalities  by  1,850  earJi 
year.  An  additional  annual  reduction  of 
1,850  fatalities  could  be  achieved  by 
reducing  alcohol  involvement  in  crashes 
from  46  to  43  percent. 

Objectives 

To  promote  the  benefits  of  traffic 
safety  programs  and  the  consequences 
of  driving  while  under  the  influence  of 
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alcohol  or  d:-ugs  by  including  traffic 
safety  subjects  in  job  training  courses 
Anticipated  outcomes  for  students  in 
job  training  programs  are  (1)  An 
increase  m  the  awareness  of  tht^ 
importance  of  traffic  safety  programs  oii- 
and  off-the-job;  (2)  an  increase  m  the 
use  of  safety  belts,  child  safety  seals  and 
other  occupant  protection  de\  ices;  and 
(3)  a  reduction  in  the  incidence  of 
driving  while  under  the  influence  of 
alcohol  or  dnigs. 

Traffic  Safety  for  Young  Adult.s  at  Five 
job  Training  Sites 

NHTSA  has  developed  a  curriculum 

package  for  job  training  programs  titled 
Play  It  Safe:  Traffic  Safety  for  Job 
Training  Programs.  This  document  was 
designed  to  serv^e  populations  enrolled 
in  job  training  projects  for  young  adults, 
workers  receiving  economic  dislocation 
assistance.  Native  Americans,  migrant 
and  seasonal  famiwo.'-kers,  veterans,  Job 
Corps  students,  students  m  spe<"iai 
demonstration  projects  for  rural  and 
urban  young  adults,  and  others.  The 
curriculum  is  directed  at  those  15  to  24 
years  of  age  enro'led  m  job  t'aining 
p.rojects,  an  age  group  over-represented 
in  highway  fatalities  and  injuries.  The 
curriculum  is  also  designed  to  introduce 
traffic  safety  concepts  to  students, 
although  the  program's  primary  goals 
may  be  improvements  in  reading, 
writing,  math  and  vocational  skills.  The 
recipient  of  lliis  award  will  work  with 
officials  of  job  training  projects  in  five 
States  to  promote  the  inclusion  cf  traffic 
safety  in  job  training  courses. 

Play  It  Safe  includes  an  instructor/ 
administrator  section  and  five  modules 
Buckle  Up,  Drive  Sober/Drive  .Safe. 
Drive  Within  the  Speed  Limit,  Use 
Child  Safety  Seats,  and  Develop  .Safe 


Habits,  Since  the  modules  cover  various 
subjects  on  traffic  safety,  the  reeding 
and  math  com.ponents  introduce 

students  to  topics  that  will  make  them 
aware  of  motor  vehicle  safety  m  the 

work  plat, e 

Specific  Tasks 

The  .recipient  shall,  at  a  minimum, 
perform  the  following  tasks: 

1.  Develop  a  program  to  conduct  the 

orientations  in  five  States  identified  as 
having  an  interest  m  performing  the 
work  of  this  cooperative  agreement 
award  The  orientations  shall  include  a 

presentation  of  the  curriculum  Play  It 
Safe  Traffic  Safety  for  Job  Training 
Pmgrarris.  a  NHTSA  document.  The 
program  shall  include  a  plan  to:  (i) 
allow  orientation  participants  to  critique 
the  curriculum  Play  It  Safe;  (ii)  assess 
the  results  of  the  orientations;  and  (iii) 
assess  how  the  materials  were  used  by 
job  training  projects  in  five  States. 

2.  Produce  awareness  and  educational 
materials  for  the  orientations  on  the 
henefi:s  of  iiS!n,£  saiVty  belts,  not  driving 
while  uiicit-r  tne  iiiHaence  of  alcohol  or 
drugs,  etc.  These  items  can  include 
videos,  handouts,  worksheets, 
overheads,  and  other  materials. 
Attendees  at  the  orientations  can 
include,  but  are  not  limited  to,  staff  of 
the  Department  of  Labor's  job  training 
program,  officials  of  State  departments 
of  education,  officials  of  the  Service 
Delivery  Areas  of  respective  States,  and 
super\isory  and 'or  teachers  of  local  job 
training  programs 

3.  Through  a,^reements  established 
with  five  organi2uitional  State/local 
chapters/affiliates  (in  five  different 
States),  arrange  for  the  conduct  of  the 
orientations  As  a  facet  of  this  task,  the 
recipient  shall  obtain  statements  from 


assess 
!ri'e.  (ii)  a  budget 


ea 


,11  chapter'affiliate  that  include  (i)  a 


project  plan  to  tratk  a; 
f:r;,f'r:.*Fit;n'r s  i n  fn; 
f:.dr:  es' .:;■';:■' ,;■;>:  (..ns's  f:,jr  labor, 
materials,  etc.,  including  proposed  cost- 
sharing;  (iii)  a  staffing  plan,  including 
resumes:  and  (iv)  doamientation  that 
the  project  plan  has  been  coordinated 
with  the  Governor's  Highway  Safety 
Office. 

4.  Schedule  and  conduct  meetings  in 
five  State/local  chapter/affiliate 
locations  selected  to  conduct  the 
orientations  and  prepare  a  special  report 
on  these  meetings.  Revise  materials  on 
the  results  of  these  meetings. 

5.  Attend  a  national  conference  to 
enhance  the  recipient's  awareness  of 
current  traffic  safety  technology  and 
programs. 

6.  Support  a  project  exhibit  at  the 
Lifesavers  conference.  This  three-day 
conference  is  usually  held  in  the  Spring. 
It  is  sponsored  by  highway  safety 
associations,  the  National 
Transportation  Safety  Board,  and 
NHTSA.  and  attracts  about  1,300 
highway  safety  professionals  each  year. 
The  time  and  location  of  the  next 
conference  has  not  been  selected. 

7.  Prepare  and  submit  quarterly  and 
final  performance  reports  in  a  format  to 
be  determined  after  award.  The  final 
performance  report  shall  at  a  minimum 
include  a  description  of  the  project,  an 
evaluation  of  the  results/conclusions, 
and  recommendations. 

Miles  tones.  T)plivfT  a  l/lfti 

A  final  list  of  milestones/required 
deliverables  will  be  developed  to 
coincide  with  the  accepted  appUcation 
prior  to  award.  For  planning  purposes, 
NHTSA  anticipates  that  the  milestones/ 
required  deUverables  will  include  the 
following: 


Deiiverabtes 

1.  Enter  into  agreements  with  affiliates  in  five  States  

2  Develop  educattonaJ  and  awareness  rnatenals 

3.  Convene  orentabons  meebngs  in  five  States  

4  SutxTTlt  speciat  report  on  the  five  orientation  meebngs 
5.  Revise  rnaterials  based  on  results  of  tfte  orientabons  . 

6  Sut)m<t  periodic  performance  reports  

7.  Submit  ftr»l  perforrnarx^  report  


Date 


2  montfis  attei  ewanj. 
2  monttis  after  a«y<v : 
3-9  months  8*ier  awa' ; 

10  months  bH»'  a*a  : 

11  months  ate'  a*,d'-i 
Ouaiterty. 

12  months  atter  award. 


NHTSA  Involvement 

NHTSA,  Office  of  Occupant 
Protection  (OOP),  will  be  involved  ui  all 
activities  undertaken  as  part  of  this 
cooperative  agreement  program  and 
will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTT?)  to 
participate  in  the  planning  and 
m.anagement  of  the  cooperative 


agreement,  and  coordinate  activities 

!:)etween  the  organization  and  OOP. 

2.  Work  with  the  organization  to 
identify  chapter'affiliates  located  in  five 
States  with  which  agreements  will  be 
established  to  arrange  for  the  conduct  of 
onentation  sessions  on  traffic  safety 
program  activities  for  job  training 
programs. 

3,  Provide  inform.ation  and  technical 
assistance  from  government  sources. 


within  available  resources  and  as 
determined  appropriate  by  the  COTR. 

4.  Provide  liaison  with  other 
government/private  agencies  as 
appropriate. 

PentKJ  of  Supporl 

The  period  of  support  for  this 
cooperative  agreement  is  twelve  (12) 
months,  the  anticipated  funding  level  is 
$50,000,  and  the  number  of  anticipated 
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awards  is  one  (1)  FederaJ  funds  shuuhj 
be  viewed  as  seed  money  to  assist 
organizations  in  the  devHloprr.ent  uf 
ongoing  traffic  safety  initiatives  Mon.es 
allocated  to  this  cooperative  a^-tt+rnent 
are  not  intended  to  cover  all  of  thw  t  osts 
that  will  be  incurred  m  compicti:  ><  the 
pr-jject.  Applicants  should  demonstrate 
a  commitrr.ent  of  financial  and  in-kind 
resources  to  the  support  of  thi'^  project. 

Fiigibility  Requirements 

In  order  to  be  nii^jble  !u  participate  in 
this  cooperativa  aj^utirnent.  an 
orgaii.zation  must  mwt  the  following 
rt^quirements: 

1  Be  a  natjoiidi  rionprofit 
c-i^anization, 

2  Have  an  established  membership 
struaure  with  Sta:e/local  chapters  or 
aTiliates,  and 

3.  Have  a  membership  consisting 
exclusively,  or  m  lar^e  parr,  of  local 
felecled  or  appcintecJ  offinals. 

Application  Procedures 

Each  apphi^nt  mast  suomit  one 
cngmal  and  two  copies  of  their 
apphr:a'.ion  pacicage  to  NHTSA,  Office 
cf  Contracts  aad  Proc'iixenient  (NAD- 
30j,  Attn  Beiinda  Leatiey,  400  7th 
Street  SW,  room  5301.  VVashinjjton.  DC 
20590.  Submission  of  four  additional 
copies  will  Bxpwdi'e  nrc.«':«ssing,  but  is 
not  required.  AppUcations  must  be 
typed  on  one  Side  of  the  page  only. 
.Applications  must  include  a  reference 
to  NrfTSA  Cooperative  Agreement 
Pro^iram  Na  DTNtl22-93-Y-05386. 
On!v  complete  applications,  received  or 
or  before  Thursday,  August  19. 1992, 
whl  be  considered. 


UMI 


Application  Contents 

1  The  application  package  must  be 
submi'ted  w:tn  0MB  Standard  Form 
424  Irevised  4-88,  including  424A  and 
4248),  Application  for  Federal 
.Assistance,  with  the  rt«:j>iir»^d 
information  filled  in  and  the  fortified 
assu."9n:ris  included  While  the  Form 
424-A  deals  with  budget  information. 
and  Section  B  identit~i«s  Budget 
CateKones,  liie  available  space  does  not 
pennit  a  level  of  detail  which  is 
sufficient  to  provide  for  a  meaningful 
evaluation  of  the  proposed  costs.  A 
supplemental  sheet  shall  be  provided 
wnich  presents  a  detailed  breakdown  of 
the  proposed  costs,  as  well  as  any  costs 
which  the  appl.cant  proposes  to 
contribute  m  support  of  this  effort. 
.Anticipated  funding  support  to  be  made 
available  to  State/iocal  chapters/ 
affiliates  should  be  indicated  Separate 
breakdowns  of  NHTSA- funded  costs 
and  applicant-funded  costs  shall  be 
provided. 


2  Applications  shall  include  a 
f'-':n<rdm  narrative  statement  that 
addres.s*'s  tne  foiiowing 

a.  Identifies:  (I)  The  organizational 
membership  and  purposes;  (ii)  the  past 
and  present  organizational  experience 
in  similar  or  related  projects  involving 
traffic  safety;  (iii)  the  organizational 
communication  mechanisms,  sudi  as 
national/State  conventions,  raonlhiy/ 
annual  training  or  policy  meetings;  and 
(iv)  the  relationship  of  the  national 
organization  to  State/local  elected  or 
appointed  government  policy/decision- 
making  officials  and  the  impor'aii'-H  nf 
that  relationship  to  this  project 

b.  States  the  principal  objectives  of 
the  project,  as  well  as  anticipntpd 
results  and  benefits.  Supporting 
documentation  from  concerned  interests 
other  than  the  applicant  can  be  used. 
Any  relevant  data  should  be  Included  or 
footnoted. 

c.  Approach:  (1)  Outlines  a  plan  of 
action  pertaining  to  the  scope  and  detail 
on  how  the  proposed  work  will  be 
accomplished.  The  plan  will  include. 
but  not  be  Hmited  to:  (i)  the  rationale  to 
be  used  to  identify  and  select  the  five 
State/local  chapters/affiliates  to 
participate  in  this  project;  (ii)  the 
methods  to  be  used  to  assess  and 
address  the  needs  of  State/local  job 
training  officials  in  the  development  of 
the  education  and  awareness  materials; 
and  (iii)  the  strategy  to  be  used  to 
determine  the  means  of  conveying 
complex  cost/data  information  to  State/ 
local  job  training  officials  which 
effectively  promotes  understanding  and 
a  proactive  response.  Includes  the 
reasons  for  taking  this  approach  as 
opposed  to  other  approaches. 

(2)  Provides  quantitative  projections. 
if  possible,  of  the  accomplishments  to 
be  achieved  or  lists  the  planned 
schedule  of  activities  in  chronological 
order. 

(3)  Identifies  the  kinds  of  data  to  be 
collected  and  maintained,  and  discusses 
the  criteria  to  be  used  to  evaluate 
results.  Explains  the  methodology  that 
will  be  used  to  determine  if  the  needs 
identified  and  discussed  are  bt-ing  met 
and  if  the  results  and  benefits  identified 
are  being  achieved. 

(4)  Lists  each  organization, 
corporation,  consultant,  or  other 
individual  who  will  work  on  the 
project,  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution, 
and  relevant  experience. 


Fi 


ion  Criteria  and  Review  Process 


Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  eligible  to  participate  and  that  the 
application  contains  all  of  the 


information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  those 
who  are  eligible  will  then  be  evaluated 
by  an  Evaluation  Committee,  The 
applications  will  be  evaluated  basted 
upon  the  following  faciors  which  are 
listed  in  descending  order  of 
importance: 

1.  What  the  applicant  propost^s  to 
accomplish  and  the  potential  of  Lhe 
proposed  pro)ect  to  make  a  significant 
contribution  to  locja!  and  national  efforts 
to  achieve  increased  safety  belt  use. 
proper  child  safety  seat  use,  awareness 
of  automatic  crash  protection  systems, 
driving  while  not  under  the  influence  of 
alcohol  or  dnigs,  and  reductions  in  the 
costs  of  motor  vehicle  r-as^^^-s. 

2  Tlie  soundness  and  feasibility  of 
the  proposed  approach  and  the  extent  to 
which  the  applicant's  proposed  project 
addresses  the  needs  of  Slate.'local 
government  officials. 

3  How  the  organization  will  provide 

the  administrative  capability  and  staff 
experti.se  required  to  successhaily 
complete  the  proposed  pru)ei:t. 

4.  The  proposed  coordination  with 
and  use  of  other  available  organizational 
resources,  including  other  sources  of 
financial  support. 

5.  The  past  and  present  organizational 
experience  in  the  performance  of  similar 
projects  and  the  effectiveness  of 
organizational  communications 

mechanisms. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20 — 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  if  applicable, 
and  49  CFR  pari  29— Department  of 
Transportation  Government- wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Fiee 
Workplace  (Grants). 

2  During  the  effective  period  of  the 
cooperative  agreement  awarded  as  a 
result  of  this  notice,  the  agreement  shall 
be  subject  to  the  general  administrative 
requiremients  of  0MB  Circular  A-110, 
the  cost  principles  of  0MB  Circular  A- 
122,  and  the  requirements  of  49  CFR 
part  20,  if  applicable,  and  49  CFR  part 
29 

Issued  on  July  9,  1993. 
Michael  B  Brownlee, 
A>,sociote  Administrator  for  Traffic  Safety 
Programs. 

IFR  Doc.  93-16820  Filed  7-14-93.  8  45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirement*  Submitted  to  0MB  for 
Review 

juiv  9   1933. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
suhmiss!on{.si  mav  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addre,s=i8d  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Departmoi;! 
Clearance  Officer,  Department  of  the 
irt»asur\ ,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  N\V., 
Washington.  DC  20220. 

Internal  Revenue  Service 

CMB  dumber:  New 

Form  S'umber:  IRS  Form  8453-OL 

Type  of  Review:  New  collection 

Title:  U.S.  Individual  Income  Tax 
Declaration  for  On-Line  Service 
E'ectr'jnic  Filing 

Dfscnptinn:  The  form  will  be  used  to 
secure  taxpayer  signatures  and 
declarations  in  conjunction  with  the 
Electronic  Filing  program.  This  form. 
together  with  the  electronic 
transmission,  comprise  the  taxpayer's 
return. 

l^espondents:  Individuals  or  households 

Estimated  Number  of  Respcndents: 
10,000 

E:itimcted  B.::den  Hours  Per 
Rfspondein  15  minutes 

Frequency  of  Response:  Annually 

Estimated  Toici  Reporting  Burden: 
2  500  hours 

0MB  Number ^  1545-0351 

Farm  Number  IRS  Forms  3975  and 
3975-A 

Type  of  Revie;;-  Rev.sion 

Title:  Tax  Practitioner  Annual  MaiUng 
Li.s*  Application  find  Order  F)!ank 
(3975)  Electronic  Fiit-  .^;,-i.,,ji 
Mailing  Application  a.n.'  Order  Blank 
(3975-A) 

Df'icriptiori:  Form  3975  and  Form  3975- 
A  allow  a  tax  practitioner  and  an 
electronic  filer  a  systematic  way  to 
remain  on  the  mailing  file  (TPMF) 
and  to  order  copies  of  tax  mate.^ials. 

Respondents:  Businesses  cr  other  for- 
profit 

Estimated  Number  of  Respondents: 
400.000 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes 

Frequency  of  Response-  Annually 

Estimated  Total  Reporting  Burden: 
2,500  hours 


Clearance  Officer  Garrick  Shear,  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571 ,  1111  Constitution  Avenue 
NW,.  Washington.  DC  20224. 

QMS  Reviewer.  Miio  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Uis  K.  Holland, 

Deparlmenial  Reports  Management  Officer. 

(PR  Doc  93-16802  Filed  7-14-93;  8:45  am] 
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Public  InforT.atton  CoHectlon 

Requirements  Submitted  to  Of/ 3  tar 
fiev'ew 

July  9.  1993. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement{s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  submission(s)  maybe 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  bsted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revpni  e  Service 

OMB  Number:  1545-0172 

Form  Number:  IRS  Form  4562 

Type  of  Review:  Resubmission 

Tifye;  Depreciation  and  Amortization 
(Including  Information  on  Listed 
Property) 

Description:  Taxpayers  use  Form  4562 
to:  (1)  Claim  a  deduction  for 
depreciation  and/or  amortization;  (2) 
make  a  section  179  election  to 
expense  depreciable  assets;  and  (3) 
answer  questions  regarding  the  use  of 
automobiles  and  other  listed  property 
to  substantiate  the  business  use  under 
section  274(d). 

Respondents:  Individuals  or 
households,  farms,  businesses  or 
other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6.500.000 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping— 35  hours.  17  minutes 
Learning  about  the  law  or  the  form — 

3  hours,  35  minutes 
Preparing  and  sending  the  form  to  the 
IRS — 4  hours,  35  minutes 

Frequency  of  Response:  Annually 


Estimated  Total  Reporting/ 

Record kr-f'n I rs  Burden:  280,427.500 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  HoUand, 

Departmenta]  Reports  Management  Officer. 

[FR  Doc.  93-16803  Filed  7-14-93;  8:45  am) 

BaXJMO  CODE  4M0-O1-f 


F'!>ca!  Se''v'Zf> 

[Dept  Circ  570,  ^997—^ev.,  Supp.  No.  25] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Suspension  of 

A,Jhor:;v   Nat.c lai  Automobile  and 

CaSu'ii'v  i'csu^'nnce  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  National  Automobile  and 
Casualty  Insurance  Company,  of 
Pasadena.  California,  under  the  United 
States  Code.  Title  31.  Sections  9304- 
9308.  to  qualify  as  an  acceptable  surety 
on  Federal  bonds  is  hereby  suspended, 
effective  today.  The  suspension  will 
remain  in  effect  uintil  further  notice. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  57 
FR  29382.  July  1. 1992.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  Treasury  Qrcular 
570  to  reflect  the  suspension. 

With  respect  to  any  bonds  currently 
in  force  with  National  Automobile  and 
Casualty  Insurance  Company,  bond- 
approving  officers  for  the  Government 
may  let  such  bonds  run  to  expiration 
and  need  not  secure  new  bonds. 
However,  no  new  bonds  should  be 
accepted  from  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service.  Funds  Management  Division, 
Surety  Bond  Branch.  Washington,  DC 
20227,  telephone  (202)  874-6850. 

Dated:  June  30, 1993. 
darln  F.  Schwan  ID, 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

jFRDoc.  9.'?-lR7.';sFnpf1  7-14-93;  8:45  ami 
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UNITED  STATES  iNFORMATlOW 
AGENCY 

Advisory  Board  for  Cuba 
Broadcasting;  Meeting 

The  Advisory  Board  for  Cub  . 
Broadcasting  wiil  conduct  a  n;  -^ting  on 

July  15   1993,  m  the  third  floor 

conference  room  of  the  Donoh  e 

\-  ..Iding  located  at  400  6th  Str-et.  SW.. 

VVashmgtor..  DC.  Btslow  ts  the  ;r,*ended 

agenda, 

.\gend*  I 

'h-^ndav  lulv  15.  ;  593 

fdj-*  one — Ci'»f'(j  "i  the  F^jblx 

13:30  3  rr.. 
1,  Auprovai  of  the  M;nulris 

2  Tn<;nnjcai  .Ma'ters 
Pan  "wt) — Or  fr  ■  i  F^^Liiic 

•.'1:30  a.m 

3  BoB  ar.d  the  Broadcasting 
Reorganization 

4,  t'pda'e  on  Radio  Vfarti 

5  Update  on  TV  Marti 

6  OCB  Offi-a  cf  ProgTBrr.  Evaluation/ 
Focus  Gr:  up  Results 

7  Public  Tes*imc;;y 

Items  one  ax-J  two,  '.^LK:h  will  be 
di.sciissed  frorr,  :G  30  am  to  11;30  a.m., 
will  be  closed  to  Lhe  public.  Discussion 
of  items  one  and  two  will  Include 
infomatjoii  the  premature  disdosure  of 
Hiiich  woulo  De  uteiy  to  Crust^ate  the 
irr.piementauon  of  a  propos*:>c  igency 
-.ction  (5  U.S.C.  522(c)i9)(B:;] 

Mt-mLwPi  cf  the  pub..c  intH'rsted  in 
a;'cnrting  the  open  portion  of  the 
maetung  should  cQn;a;-t  Kelly  Comeau, 
E.xecutive  Ser-e'irv'  lo  the  Advisory 
Board,  as  access  to  he  building  is 
controlled  Ms  Coriieau  can  be  reached 
at  (202)  40i-7;M2 

Dated   iu  y  12,  1993. 
)r«eph  Ouflfey, 

;FR  Doc  93-16377  Filed  7-14-93;  8;45  ami 

MUJNQ  COOC  C30-01-U 


U.S.  Advisory  Commission  w<  Puuiic 
Diptomacy  Meeting 

AGENCY:  United  Slates  Lnformfiiion 

Agency 

ACTION:  .Notice. 

SUMIrUflY:  A  r:ietjting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  h*ild  on  Jul\  15  in 
room  600,  301  4lh  Street  SW 
Washington  DC  from  9  a  m.-lO  a.m.  and 
from  11  a.m -12  p  m. 

The  Commission  will  meet  •■  ;t.^  .Mr 
Stanley  Silverman.  USLA  Corr.  itroller, 
to  discusa  the  Agenor  s  budj^ie  and  with 
Mr  Kent  Obee  Dirv><.:tor,  Office  of  Near 


Fast  arui  South  Asia  Affairs.  USLA  to 
'is'-iiss  pLt;!ic  diplomacy  efforts  in  the 

FOfl  fURT>iER  INFORMATJOW  CONTACT: 
Please  call  Gloria  Kahrnets.  f2>i2)  619- 
4468,  if  you  are  mterested  ;n  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  i<:  controlled 

Dated:  July  12, 1993. 
Rom  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 
IFR  Doc.  93-16826  Filed  7-14-93;  6  45  &rM 


DEPAHT^,£NT  OF  VETERANS 

AFPAivS 

Privacy  Act  of  1374,  Amendment  of 
Systems  Notice,  Cnange  Other  Than 
Routine  Use  State-nenta 

Notice  is  noruoy  given  that  the 
Department  of  Veterans  Affairs  is 
revising  the  paragraph  pertainiiig  to 
categories  of  individuals  in  the  system 
in  the  system  of  records  entitled; 
Compensation,  Pension.  Education  and 
RehabiUtation  Records— VA  (58  VA  21/ 
22)  as  set  forth  in  Federal  Register 
publication,  "Privacy  Art  Issuancer.. 
1991  Compilation,  Volume  II,  pages 
967-971  as  amended  at  57  FR  12374  (4- 
9-92).  and  57  FR  44007  (9-23-92).  As 
a  result  of  Pubhc  Law  102-484,  the 
Service  Members  Occupational 
Conversion  and  Training  Act  of  1992, 
claimants  will  begin  job  training 
programs  and  interested  employers  wil! 
be  applying  for  approval  of  their 
programs  under  that  Act.  Category 
number  19  is  being  added  to  notify  the 
public  that  records  are  maintaiaed  in 
this  system  on  such  individuals. 

The  Privacy  Act  of  1974,  5  U.S.C. 
552a(e)(4),  requires  agencies  to  inform 
the  pubhc  of  any  changes  to  their 
system  of  records.  liijwti\er,  since  this 
change  does  not  al;(>r  t:id  uses  of  the 
information  in  the  system  of  records, 
public  comment  is  not  requi.-ed  This 
change  is  effective  July  1.  1993 

Approved  July  6, 1993. 
lease  Br  i*n 
Secretary  of  Veterans  Affairs. 

Notice  of  System  of  Records 

In  the  system  identified  as  5fl  VA  21/ 
22,  "Compensation.  Pension,  Education 
and  Rehabilitation  Records — V  A," 
appearing  at  page  Ifi  ,'.4  ')f  the  Federal 
Register  of  April  2^    1  t^*l   the  system 
notice  is  amended  as  follows: 


UMI 


58  VA  21/22 

SrSTEU  NAME: 
Compensation.  Pension,  Education 

and  Rehabilitation  Records — VA. 


CATEGORIES  Of  MUVIOUALS  COVERED  BY  TME 
SYSTEM: 

The  following  categories  of 
individ\ials  will  be  covered  by  this 

system. 

1.  Veterans  who  have  applied  for 
compensation  for  service-€onne<1ed 
disability  under  38  U.S.C  Chapter  11 

2.  Veterans  who  have  applied  for 
nonsHr,'ice-conn6c:ted  disability  under 
33  U  S.C.  chapter  23. 

3.  Veterans  entitled  to  burial  bent^fits 
under  38  U  S.C.  chapter  15 

4  Surviving  spouses  and  chiidren 
who  have  ^-laimed  pension  ba.wd  on 
f.eP'ice-connected  death  of  a  veteran 
under  38  U.S.C,  chapter  15. 

5.  Surviving  spouses  and  chiidreri 
who  have  claimed  pension  based  on 
service-connecnod  death  of  a  vetu.'-an 
under  38  U.S.C.  (±iapter  11 

6.  Surviving  spouses  and  children 
who  have  claimed  dependency  and 
indemnity  co.mpensation  for  .ser\-;ce- 
conne<:ted  death  of  a  veteran  under  38 
r.o  C.  chapter  13. 

7.  Parents  who  have  applied  for  death 
ronipen.sation  based  on  service- 
connected  death  of  a  veteran  under  38 
U.S.C.  chapter  11. 

8.  Parents  who  have  applied  for 
dependency  and  indemnity 

com  pen, sat  ion  far  ser.'ice-connw  teid 
death  of  a  veteran  under  38  U  S.C 
chapter  13 

9  Veterans  who  have  applied  for  \.\ 
educational  benefits  under  38  U.S  C, 
chapters  31,  32.  and  34. 

10.  Spouses,  surviving  spouses  and 
children  of  veterans  who  have  applied 
for  VA  educational  benefits  under  38 
use.  chapter  35. 

11.  Service  members  who  have 
anpiied  for  educational  benefits  under 
38  use.  chapters  34  and  35. 

12.  Service  members  who  have 
contributed  money  from  their  military 
pay  to  the  Post-Vietnam  Era  Veterans 
Education  Account  under  38  U.S.C. 
chapter  32. 

13.  Individuals  who  have  applied  for 
title  38  benefits  but  who  do  not  meet  the 
require.ments  under  38  U.S.C.  to  receive 
such  benefits, 

14  Veterans,  service  members, 
spouses,  surviving  spouses  and 
fiependent  children  who  have  applied 
fcr  benefits  under  the  Educational 
Assistance  Test  program  under  sections 
901  and  903  of  Public  Law  96-342. 

15  Veterans  who  apply  for  training 
and  employers  who  apply  for  approval 


Federal  Kt'^ister    '   \'d    58,  N:>    n4    "  Thursdav,   'lii 
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of  their  programs  under  the  provisions  17.  Eligible  members  of  the  Selected        of  their  programs  under  the  provisions 

'      '" ■ -ana' Job  Training     Reser\'e  who  apply  for  benefits  under  10     of  the  Service  Members  Occupational 


it..    Vetera:' N 
'■'  ,^.;.,«  resen''- 
., ■■■";. T  1«  CSC 


.  v  98-77.  U.S.C.  chapter  106. 

.  .nembers  and  l®  ^."y  ^^  employee  who  generates 

1    r     1.       f»  or  nnauzes  adi'.jdii  9i    f- ai "  i(>i  =  i  using 

apply  for  benefits  ,i,„T4Dr-c-r  ^ 

'1'.  ■'  the  TARGET  ru;.'Hr  ;  -  .  >•-    ag. 


.p'-r30. 


Conversion  and  Training  Act  of  1992. 
Public  Law  102-484. 

(FR  Dor  93-16760  Filed  7-14-93;  8:45  am) 
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Sunshine  Act  Meetings 


Vo!    5£    No    \3i 
Tb.ir»dav,  luSv   IS    1993 


T>M  MCtw  (X  tw  FEXRAJl  REOiSTER 
ayitrtr»  nolow  o<  imtttngt  puMHft*d  urxl*' 

L.  *M08^  t  U  S  C   562b<«K3) 


1  'W  :* 


1^1:) 


nXMEAAi.  ILICTiON  COMM«8«0M 

OATI  AND  TMi.  Tuesday,  |o!y  20 

at  10:00  t.m 

KM*:  906  E  S^rwt,  N  W,.  Wauih 

DC 

»TAT«:  Thi*  Meeting  Will  &e  C;ow^,:!  :  . 

lh«  Public. 

rrtIM  TO  M  OaCUSUD: 

Compil4nc«  m«rt»:»  p-ortuiij'  'o  2  U.S.C. 

AudiU  coo<lVACt«l  punugnt  to  2  I  ,S.C. 

§437g,  S^JA'dI,  iDd  Vitus  26  1  Sr 
Man««  ooocBTTUng  p«rtiCip«non  m  -■.vil 

action*  or  prtxa«*<La^  .>r  irbttms-iQ 
latom*!  p«r«or.,n6i  au«i  tnd  prx*<i  sr«t  or 

mattuM  tffsirting  i  p«rticu;3.r  empluyee. 

OATI  A*<OTTl«-  Thure-iay,  Juiv  22    1991 

at  10:00  a. m 

PLACI;  999  E  S!f%e;,  WV    Washington. 

DC  (Mnlh  F^ocr  ) 


r^ATU*:  This  Meeting  Will  Be  Open  to 

•he  Publii 

mJM  TO  M;  OtSCUMf  0: 

Q.TiKti'ir.  tr.d  Approval  of  Mmatsa 
Actvinorv  :>DK;H)n  19«J-07 

Rotier'  ['   Vin  Bocklln  oq  b«!half  of  Paf,ific 
P'iw«»r  a  LigTii  Qjmpany  Employ**  PAC 

»,i.ivi»orv  (Jpsnion  •i99'i--G^ 
lartiM  H   Ix'ndon  or  beh«!i  :)f  i,r>ng,r^MTr\aD 

(uhn  ;   IXi'iJi.'i   Ir 
\dvm>^  i>T.:  a.oi:  15W3-10' 

Lj*«!  !a  ''  'aj»i.  i  lO  Tie  i  >oit.>r»do. 
■■-(,.f:*i*e«"'  ?,:,«;  Kuie  jn  Ani«ndm«DU  to  the 

Mu;*..  ar.:iiit»te  C-fininimee  Rui««,  w;th 

Eipidiid'hjn  and  luitifioiticn.  aad 

A.  ,  om^«ii\;ag  Fiirrr.* 
A',:'-''r3.iir»*  ■■.<■•  Matlft'^ 

PtSWON  TO  COWTACr  FO«  NfOmiA'KX: 

Mr   F'>-d  E.;a,i;d   Pres*  (jfficer, 
T  tf  it'll ri';:;ei    .^ji,  219— 4155. 
Daioraa  I^Urdy, 

^ I.' .'.') ; .-  J.* t"^.:.  f ,  M'  A i*  ;*! J ." r 

c>,  :>,:,     ;  ,      H^isi  r:.«C  "■■■  IJ-JJ  3.33  pmi 


IWTERSTATt  COOMf  SCE  COMMJSSJON 

Commission  Conferf-ULe 

Vti£  AND  DATE:  10  00  a  ni  .  Tuesday  Tulv 
20. 1993 

CvACE:  Hear.ng  Rc>ora  .A..  Interstate 
Cornm«n:.«  Commission   litJi* 
tOnstitutjon  Avenue.  N\V.,  Washington 
DC  204  23 

STATUS:  The  Commi<5S!cn  wiil  meet  to 
discuss  anmng  thsmseives  the  following 
agenda  itumg.  Although  the  conference 
is  open  for  the  pub  he  djservation,  no 
publir  pdrtidpa'.ion  )8  p«nnitted, 

yATTinS  TO  B€  tXSOJScED:  FY  1995 

Budget. 

COM!  ACT  f>€R«>»l8  FOR  »*Ofl€ 

tufomuvon:  Al'-'in  H,  Brevn  or  A 

Dennis  Watson,  OfRce  of  External 

A.tiaini.  Telephone;  (202)  S27-5350, 

TDD^  (202 1  927-.=; 721 

Sidney  L  Stnf  kiand  )r  . 

Secretiir,- 

IFR  Do(    93-16q>5  r:l!:d  '    ;.>->«3,  2  "2  pr:i 
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DEPARTME 

.National  Oc 
Administra' 

50  C^R  Pa- 

'Doctie"  So,  *■ 


:iiil{; 


Corrections 


lesciav.  iuiv 


sscO'-ir  :-• 


?r^AL  REGISTER 


.x^T'iA.-!*  *3  '>'>ai  :.:>■■  a,  ;kvis  o*  previously 

;■:■,..:;!  s.-«-:  ^'dS-^.S' :. a    -'i^'.e  P' "\:v.'-k.:J  Rule, 
i!Xi  '<tot>oa  ■Vx^.'~it= " '.;    '^'"ee-e  '.■.'■-  "'ons  are 

s=i^wT  -is  ».-;'->8.;:.  X'  -Tie-ts  and  appear  in 
•^■e  a;;;,':>o.-a;e  ■j:v\.~..i'-.;  categories 


DEPARTMENT  Of  :,OMMEHCE 

Nat'ona!  Ocean. z  3-3  Atmcspr.ef.c 
Admtmstration 

50  C^R  Pa.ii  3'  '  a-.d  57? 


Fore.g-"  R4?i.-^G 
G:^  *  c'  Alaska 


■Cv.ndtish 


Correctdon 

In  Hile  document  93-14544  beginning 
on  page  33778  in  the  issue  of  Monday, 
June  21. 1993.  make  the  fcHowing 
corrections: 

1.  On  page  33779,  in  the  1st  column, 
in  the  25lh  line  from  the  bottom,  "in" 
should  read  "on". 


2.  On  the  same  page,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  fifth  line.  "CFR  672.20(cO(l)(ii)(B);" 
should  read  "CFR672.20(c){l)(ii)(B);". 

3.  On  the  same  page,  in  the  same 
column,  under  the  heading  3.  Closures 
to  Directed  Fishing  for  POP,  in  the  sixth 
line.  "March  1993,"  should  read  "March 
31,  1993,". 

•U.UNG  COOC  ISOfr^l-O 


-  -p;i;q-vrf 

.""  ,:..p  CO  MM 

tPCE 

Admtnist'td* 

nisp-P'.c 

'DrcVe'  >■'  :    '-. 

•     ^331;  I.D 

.#1020928] 

■:.  t  '  ■  e  0  ^  1  ■  :, 
Area,  A  ai>  :i 

jt  Fisheries;  Groundfish 
Alaska:  Groundfish  of 

-3  -  d  A  e.>i  ^n  Islands 
'- '  3 !,;  "^  s "":  e  r  1  c-  s 

Correal  J.I 

In  notice  document  93-14545 
beginning  on  page  33798  in  the  issue  of 
Monday,  June  21. 1993.  make  the 
following  correction: 

On  page  33798,  in  the  second  column, 
under  FOR  FURTHER  INFORMATION 


vol.  5a.  No.  134 
Thursday,  July  15.  1993 


CONTACT:,  in  the  third  line.  "907-217- 
2809,"  should  read  "907-271-2809.". 

BILUNQ  CODE  1S0S-01-O 


DF '  t  •  •  ^'  V  r  '- '-  :-  '  '  -"  E  TREASURY 
Customs  Service 
19  CFR  Pan  148 


[T.D.  93-45] 

Changes  to  Customs  List  of 
Designated  Public  International 

O'qanizatlons 
Correction 

In  rule  document  93-15489  beginning 
on  page  35862  in  the  issue  of  Friday. 
July  2,  1993.  make  the  following 
correction: 

§148.87    [Corrected] 

On  page  35864.  in  §  148.87(b),  in  the 
last  column  of  the  table,  in  the  next  to 
last  entry.  "Mar.  9.  1988."  should  read 
"Mar.  8.  1988." 
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Part  H 

Department  of 
Health  and  Human 
Services 


Health  Care  Financing  Admmsstration 


42  CFR  Part  417 

Health  Maintenance  Organizations 
Organizational  Structure  and  Services, 
Proposed  Rule 


38170 


Federal  Reipster  /  Vol.  58,  No.  134  /  Thursdav 


15,  1993  /  Proposed  Rules 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hearth  Car»  Financing  Admini«tr»t1on 

42  CFR  Pan  « '  7 

iOCC-019-P] 
RIN  093S-AE25 

Hearth  Maintenance  Organizations 
Ofganizationai  Structure  and  Servcea 

AGENCY;  Heaiuh  Care  Fir.ancir.g 

Administration  (HCFA),  HHS. 

ac^On:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
aniead  Lhe  regulations  governing 
requirements  for  health  maintenance 
organizations  that  are  Federally 
qualified  (FQHMOs)  to  incorporate 
changes  made  by  the  Health 
Maintenance  Organization  Amendments 
of  1988  pertaining  to  the  definition  of  an 
FQH.MO,  rwqairements  for  providing 
physician  senices  as  basic  health 
services,  and  requirements  for  fiscal 
soundness  and  insolvency  protection. 
We  would  modify  the  definition  of  an 
FQHMO  •3  aiiow  it  to  organize  under 
various  organizational  structures.  We 
also  would  aiiow  an  FQHMO  to  offer  a 
lelf-referral  option  that  would  permit  its 
enrollees  to  go  out  of  the  plan  to  receive 
physician  services  that  are  basic  health 
services,  and  to  charge  copayments  and 
deductibles  for  self-referred  physician 
*er^JC8s  Finally,  we  would  allow  an 
FQHMO  to  guarantee  its  fiscal 
sound.n8ss  and  provide  insolvency 
prott~  ' .^r.  ^or  ''s  ■^r.nllees  by  using  the 
rescupLes  ^:  ^r.  ;r^-:;ization  by  which  it 
is  owned  or  controlled. 
DATtS:  WriMen  comaienls  will  be 
conf,ider?d  if  we  nceive  them  at  the 
appropnate  address,  as  provided  below, 
no  later  th.=ir.  5  p  rr.  on  September  13. 

ADDRESSES.  .Ma;!  comments  (an  original 
and  3  ccpies)  to  'he  following  address: 
Health  Care  Financing  Administration. 
Department  of  Health  and  Human 
Services,  Attention:  OCC-019-P,  P.O. 
Box  26688,  Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your- 
wTitten  comments  (an  original  and  3 
copies)  to  either  of  the  following 
addresses: 
Room  309-G,  Hubert  H  Humphrey 

Building,  200  independence  Avenue, 

SW,.  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Secur.tv  Boulevard,  Baltimore. 

Maryland  21207 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  [FAX]  transmission.  In 
commenting,  please  refer  to  file  code 


OCC-019-P.  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  re<:eived, 
generally  beginning  approtimatRiy  three 
weeks  after  publication  of  a  drx:ijmenl, 
in  room  309-G  of  the  Depariments 
offices  at  200  Independence  A  .«nue 
SW,  Washington,  EX:.,  on  Monday 
through  Friday  of  each  week  fmm  fl  30 
a.m.  to  5  p.m.  (phone:  202-69iV7890). 
If  you  wish  to  submit  corDirents  on 
the  information  collection  requirements 
contained  in  this  proposed  nile,  you 
may  submit  comments  to:  Allison 
Herron.  HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002.  New  Executive  Office 
Building.  Washinc'^^n  DC  20503 
F0«  FURTHER  INfOflMA'KX  COK^AC T: 
Maureen  Miller,  (202)  619-0129. 
SUPPt-EMENTARY  INFORMATHJ*!: 

I.  General  BackgrouiHi 

A  health  maintenance  organization 
(HMO)  is  an  entity  that  provide?  or 
arranges  for  the  delivery  of  specified 
medical  services  to  enrollees  in 
exchange  for  a  premium  paid  on  a 
periodic  basis.  Most  individuals  and 
families  are  enrolled  in  HMOs  hased  on 
their  affiliation  with  public  or  p'-:\  ate 
entities,  such  as  employers.  Premiums 
are  established  annually  through 
contracts  between  HMOs  and  these 
entities.  Individuals  who  become 
enrollees  of  the  HMO  through  a 
particular  entity  are  known  as  a    group 
of  enrollees. 

There  are  three  basic  type*  of  HMOs 
through  which  health  care  services  are 
provided:  (1)  The  staff  model,  whereby 
the  HMO  delivers  services  through  .staff 
physicians  who  are  employed  by  tne 
HMO  and  who  practice  collectively  in 
one  or  more  settings:  (2)  the  group 
practice  model,  whereby  the  HMO 
contracts  for  the  provision  of  health 
services  with  a  multi-specialty  medical 
group  that  is  a  partnership  or 
corporation  of  licensed  health 
professioDals  who  pnmaniy  practice  as 
a  group,  and  have  substantial 
responsibility  for  providinp  services  to 
the  HMO;  and  (3)  the  individual 
practice  association  (IP.*.}  mode!, 
whereby  the  HMO  contracts  v.';th  either 
individual  physicians  or  with  a 
partnership,  corporation  or  association 
of  medical  professionals  w  ho  enter  into 
contractual  arrangements  with 
individual  practitioners  to  provide 
health  services  to  H\10  enrollees  from 
their  individual  offices  Mixed-model 
HMOs  combine  the  features  of  more 
than  one  model  type. 

While  all  HMCJs  must  be  licensed  by 
the  State  in  which  they  do  business, 
they  may  also  seek  to  obtain  Federal 


qualification  status.  Federal 
qualification  is  a  voluntary  progra.m 
HLithonzed  unde,'  title  XII!  of  the  Public 
Heai'h  Service  Atl  (the  HMO  Art]. 
.^"ederal  qualification  for  an  HMO  means 
that,  in  addition  to  meeting  all  State 
licensure  requirements,  the  HMO  also 
meets  certain  Federal  requirements 
pertaining  to  benefits,  payment. 
availability  and  accessibility  of  services, 
fiscal  soundness,  quality  assurance,  and 
the  organization  and  operation  of  the 
HMO.  From  the  standpoint  of  an  HMO. 
the  primary  importance  of  Federal 
qualification  relates  to  its  ability  to 
market  its  ser%'ices.  This  is  due,  in  part, 
to  Lhe  fact  that  section  1310  of  the  HMO 
Act  sets  forth  conditions  under  which 
employers  that  have  more  than  25 
employees  and  that  offer  health  benefit 
plans  to  their  employees  must  offer  an 
HMO  in  addition  to  other  non-HMO 
options.  To  be  eligible  to  take  advantage 
of  section  1310  of  the  HMO  Act.  the 
HMO  must  be  Federally  qualified  and 
have  an  approved  service  area  in  which 
25  or  more  of  the  employees  reside.  This 
provision,  known  as  the  "dual  choice 
mandate"  of  the  HMO  Act,  offers 
employees  the  opportunity  to  choose 
between  traditional  indemnity 
insurance  plans  and  an  HMO.  Under  the 
Health  Maintenance  Organization 
Amendments  of  1988  (Pub.  L.  100-517). 
enacted  on  October  24,  1988.  the  "dual 
choicH  mandate"  will  become  voluntary 
in  199.=i. 

.\n  HMO  miay  obtain  Federal 
qualification  status  by  complying  with 
the  requirements  specified  in  the  HMO 
Act.  Among  other  things,  section 
1301(a)  of  the  HMO  Act  defines  the  type 
of  entitv  that  is  eiicible  to  become 
Federal'ly  qualified;  section  1301(b)(1) 
specifies  charges  that  an  RMO  may 
impose  on  enrollees  in  addition  to 
premiums;  section  130irb)(:')(A) 
contains  requirements  for  the  provision 
of  physician  services  that  are  provided 
as  basic  health  services;  and  section 
1301(c)(1)(A;  st>ts  forth  requirements 
regarding  fiscal  soundness  of  the  HMO 
and  insolvency  protection  for  the 
HMO's  enrollees  If  the  Secretary  of 
HHS,  through  HCFA.  determines  that 
the  HMO  meets  all  the  relevant 
requirements  specified  in  the  HMO  Act 
relating  to  such  elements  as  health 
benefits,  fiscal  soundness,  marketing 
practices,  and  quality  assurance 
mechanisms,  the  Secretary  certifies  that 
the  entity  is  a  Federally-qualified  HMO. 
(As  used  in  the  statute  and  regulations, 
"health  maintenance  organization"  or 
"HMO"  is  a  tenn  of  art  meaning  a 
prepaid  health  care  organization  that  is 
Federally-qualified  under  title  XIII  of 
the  HMO  Act.  However,  other 
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organizations  are  referred  !o  colloquialiy 
as    HMOs,"  or  meet  State  law 
definitions  of  the  term  Therefo.i-e.  in 
order  to  avoid  ronfu.sion.  for  purposes 
of  this  preamble  only,  we  will  use  the 
term  "HMO"  in  the  generic  sense,  and 
"FQHMO"  to  refer  to  Federally- 
qiiahfiedHMOs.) 

P'-:hlic  Law  100-517  emended  the 
prt!vious!y  ci'ed  sections  of  the  HMO 
Acl  pertaining  to  the  definition  of  en 
FQHMO.  requirements  for  providing 
physician  services  as  basic  health 
services,  and  requirements  for  fiscal 
soundness  and  insolvency  prelection. 
These  provisions  of  Public  Law  100-517 
modify  long-standing,  outdated 
requirements  and  give  FQHMOs 
increased  flexibility  to  organize,  market 
and  manage  their  services  As  a  result. 
HMOs  that  are  Federally  qualified  may 
be  more  responsive  to  industry  trends 
and  competition.  Each  of  these 
a.Tiendm.ents  and  our  resulting  proposed 
changes  to  the  regulations  are  addressed 
individually  in  the  following 
discussions. 

We  realize  that  some  FQHMOs  have, 
or  are  in  the  process  of,  changing  their 
organizational  structure  or 
implementing  a  self-referral  option  as  a 
result  of  this  new  flexibility.  If  there  are 
aspects  of  an  FQH^MO's  changes  that  do 
not  meet  our  requirements  when  final 
regulations  are  issued,  we  will  work 
with  tnese  organizations  over  tim.e  to 
assist  them  in  achieving  compliance. 
Until  policies  are  finalized,  we  suggest 
that  FQHMOs  consult  with  us  en 
remaining  in  compliance  with  current 
regulations  while  implementing  these 
provisions  of  the  1988  amendments. 

II.  Reorganization  of  the  Regulations 

On  October  17.  1991.  we  published  a 
final  rule  in  the  Federal  Register  (,i6  FR 
51984)  which  amended  42  CFR  part  417 
of  the  liCFA  rules.  Specifically,  this 
final  rule — 

•  Rem.oved  certain  subpart  headings, 
undesignated  centered  headings,  and  ail 
obsolete  provisions; 

•  Redesignated  se\eral  settions  to 
make  room  for  adding  new  n^ies  m 
logical  order;  and 

•  Designated  the  r-emaining  content 
under  15  new  subpart  headings. 

The  publication  cf  the  Octo"ber  17 
final  rule  constituted  the  first  step  in  a 
HCFA  project  to  simplify,  clarify,  and 
update  the  regulations  on  prepaid 
health  care.  In  keeping  with  the  overall 
goal  of  this  project,  this  notice  of 
proposed  rulemaking  (NPRM)  proposes 
to  redesignate  and  reorganize  certain 
sections  in  part  417,  Spec:ificaliy,  we 
propose  to  make  the  following  major 
changes  to  §417  107; 

•  Redesignate  §417  107  as  §417.120. 


•  Rem;ove  existing  paragraph  (f). 

•  Redesignate  paragraphs  ft))  thjough 
(el  and  [gi  through  (m)  as  paragraphs  (fl 
through  ip).  respectively. 

•  Add  a  new  paragraph  (e)  that 
addresses  an  FQHMO"s  use  of  a 
guarantor  to  meet  fiscal  soundness 
requirements. 

•  Reorganize  and  redesignate  the 
material  in  paragraph  (a)  as  paragraphs 
(a)  through  (d). 

We  also  propose  to  add  a  new 
§  417  107  to  include  a  new  self  referral 
option  for  FQHMOs, 

The  set  t Kin  and  subpart  references  in 
this  NPRM  are  based  on  the  changes 
made  by  the  October  17  final  rule.  In 
addition,  some  of  the  preamble 
discussion  makes  reference  to  the 
proposed  regulatory  redesignations 
outlined  above. 

ill,  FQHMO  Organizalionai  Ssi Ui.tui-t',s 

A.  Program  Description 

Section  1301(8)  of  the  HMO  Act 
contains  the  requirements  for  the 
organizational  structure  of  an  FQHMO. 
Prior  to  the  enactment  of  Public  Law 
100-51 7,  an  FQHMO  was  required  to  be 
organized  as  a  separate  "legal  entity" 
that  met  specific  requirements, 
including  that  it  provided  all  its 
enroUees  with  a  prescribed  package  of 
health  benefits,  known  as  basic  health 
services.  (Basic  health  services  are 
defined  i".  section  1302(1)  of  the  HMO 
Act  and  42  CFR  417,101  of  our 
regulations.)  If  tlie  HMO  desired  to  offer 
other  health  benefit  packages  that  did 
not  meet  the  requirements  for  basic 
health  services,  it  was  required  to 
establish  a  separate  legal  entity  through 
which  to  offer  the  other  packages. 
Likewise,  the  separate  legal  entity 
requirement  precluded  a  corporation  or 
other  legal  entity  from  offering  an 
FQHMO  in  addition  to  its  non-qualified 
bu5:nass  health  plans  or  "products." 

B  Legii!iStiv(=  Changes 

Section  2  of  Public  Law  100-517 
amended  section  1301(a)  of  the  HMO 
Act  by  redefining  an  FQHMO  as  a 
"public  or  private  entity  that  is 
organized  under  the  laws  of  any  State" 
instead  of  a  "legal  entity."  In 
Congressional  reports  that  accompanied 
the  legislation,  the  House  and  Senate 
comm.ittees  indicated  that  FQHMOs  and 
insu.'ance  companies  could  compete 
more  effectively  if  allowed  to  offer  a 
range  of  health  benefit  packages  or 
products  (See  Rept.  No.  304,  100th 
Cong,,  2nd  Sess,  5  (1988),  and  H.R. 
Rept  No  417,  lOOth  Cong..  1st  Sess.  6 
(1987)  )  The  reports  indicate  that  these 
entities  should  be  able  to  offer  such 
options  without  the  burden  of 
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ns  ft  .s<'r'brii!( 


I'e  corporation  for 
H-  r  hn,:  •',  St^::' f  1  ;  eckage  or  product. 

Wir.n-  '::f  f<g;s:  ■  ve  history  of  the 
statutory  amendments  indicates  that 
Congress  intended  to  provide  entities 
more  flexibility  to  operate  an  FQHMO 
in  conjunction  with  other  health  benefit 
products  without  being  separately 
incorporated,  the  legislation  made  only 
a  narrow  change  in  the  definition  of  an 
FQHMO.  It  left  most  of  the  specific 
requirements  in  title  XIIl  of  the  HMO 
Act  unchanged.  This  indicates  that 
Congress  also  wanted  to  preserve  all  of 
the  protections  afforded  by  the  statute  to 
FQHMO  enroUees.  Therefore,  while  we 
are  proposing  to  provide  FQHMOs  with 
the  increased  organizational  flexibiUty 
we  believe  was  intended  by  the 
statutory  changes,  we  have  also 
included  provisions  designed  to  assure 
that  FQHMOs  continue  to  comply  with 
all  title  Xni  requirements  for  Federal 
qualification. 

C.  Proposed  Changes  to  the  Regulations 

The  amendments  made  by  PubUc  Law 
100-517  ccncerning  the  organizational 
structures  of  FQHMOs  will  affect 
several  areas  of  our  regulations.  This  is 
due,  in  part,  to  the  fact  that  although 
FQHMOs  will  be  allowed  to  organize 
under  various  organizational  structures, 
our  regulations  must  ensure  that  the 
FQHMOs  continue  to  meet  all  Federal 
qualification  requirements  specified  in 
section  1301  of  the  HMO  Act  and  42 
CFR  part  417,  regardless  of  how  the 
FQHMO  is  organized. 

If  an  FQHMO  is  organized  as  a 
component  of  a  legal  entity,  rather  than 
as  a  separate  legal  entity,  a  number  of 
legal  and  enforcement  issues  arise. 
These  issues  include:  (1)  Keeping  the 
FQHMO  distinct  from  the  entity's  other 
components;  (2)  determining  the 
responsibilities  of  the  legal  entity  and 
the  FQHMO  in  meeting  financial  and 
other  requirements  for  Federal 
qualification;  and  (3)  assuring  that  the 
financial  status  of  other  components  of 
a  legal  entity  does  not  have  an  adverse 
impact  on  the  enroUees  of  the  FQHMO. 

To  conform  our  regulations  to  the 
amendments  made  by  Public  Law  100- 
517.  while  addressing  the  legal  and 
enforcement  issues  raised  by  the 
amendments  we  propose  to— 

•  Modify  the  definition  of  an  FQHMO 
and  make  other  technical  changes  in 
order  to  incorporate  the  additional 
organizational  structures  now 
permissible: 

•  Add  requirements  that  would 
distinguish  the  FQHMO  that  is  a 
component  of  a  legal  entity  from  other 
health  benefit  packages  that  the  legal 
entity  may  offer; 
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•  Add  c!ahfications  delineating  the 
responsibilities  of  the  legal  entit,  arid 
the  FQHNIO  that  iS  a  componerr  of  a 
legal  entity  for  meetmi^  the  finar:aal 
requirements  of  Lhe  FQHMO  c  o"ipcr;f:U 
(for  example,  fiscal  scundnttss, 
insolvency  protection,  and  disclosure 
requirements),  and 

•  Add  provisions  that  will  recjuire  the 
FQHMO  to  have  authority  to  ai:  tract 
with  providers  and  suhs^:;nb«rs  vh^n 
the  FQHMO  is  a  component  of  a  legal 
entitv 

Dwfinition  of  an  FQHMO— We 
propose  !o  revise  42  CFR  417.1  to 
redefine  the  term    HMO  '  to  include  the 
FQHMO  that  is  a  separate  legal  entity  as 
traditionally  penTiitte<i.  the  FQHMO 
that  is  a  componer,?  of  a  legal  entity,  and 
the  FQHMO  that  is  a  legal  entity  with 
organizaiionai  components  thai  offer 
other  heelth  benefit  pat.kages.  in 
addition,  where  apurnpnate,  we 
propose  to  modify  reter^niias  to  the 
FQHMO  to  include  legal  entities  that 
have  an  FQHMO  component.  We  are 
also  proposing  to  deid!e  lhe  existing 
provision  \n  §  417  lOiiei  that  prohibits 
FQHMOs  from  offenng  non-Federally- 
qua:it"ied  health  benefirs  packages. 

I'nless  otherwise  specified,  any 
refprvnce  in  the  proposed  regulations  to 
an    HMO  or  legal  en  I'y  of  which  the 
HMO  IS  a  componer;;'  means  that  the 
HMO  IS  responsible  in  the  first  instance 
for  mt^tmg  Lhe  req.iirHrTient  However, 
if,  as  a  practical  or  legai  matter,  it  is 
impossible  for  the  HMO  to  do  so  when 
it  IS  a  component  of  a  !«gal  entity,  then 
the  legal  entity  will  be  h^^id  responsible. 
It  IS  not  otherwise  d.scrH'ionarv  with 
the  HMO  whether  it  or  the  legal  entity 
will  meet  any  given  requirement. 

Distinguishing  the  FQHMO  Product— 
ir,  part,  the  FQHMO  can  be 
a-stiuguisred  from  non-Federally- 
quai.hrifi  i-LivfO*!  by  a  particular  set  of 
oaeratiunai  cnaracter-^tics,  including  a 
cieariv  def.ned  delivery  system  that 
ensures  care  is  available  and  accessible 
in  a  specific  service  area,  separate 
marketing  materials,  community  rated 
premiums,  profit  and  loss  statements. 
and  plan-specific  operational  data. 
Because  the  statutory  amendments 
allow  an  FQH>^0  to  tw  a  component  of 
a  legal  entity,  we  are  proposing  'o  add 
additional  requirements  to  §  417. 1U7 
(redesignated  as  proposed  §417.120), 
which  deals  with  the  organization  and 
operation  of  an  FQHMO.  These 
requirements  are  needed  to  distinguish 
the  FQHMO  from  non-Federally- 
quaiified  components  of  the  legal  entity 
that  may  offer  health  benefits.  These 
proposed  requirements  allow  us  to 
recognize  the  new  organizational 
structures  for  FQHMOs  while  assuring 


compliance  with  all  other  requirements 
for  Federal  oualification. 
Specifii^liv  we  propose  to — 

•  Add  a  new  §417  120(ql,  which 
requires  that  if  the  FQ.HMO  offers  or  is 

E art  of  a  legal  entity  tnal  offers  other 
ealth  benefit  plans  the  FQHMO 
must — 

•  Be  a  distinc-t  component  that  is 
clearly  differentiated  from  the  other 
health  benefit  plans; 

•  Have  processes  and  reco.-ds  in  place 
that  allow  the  entity  to  separately 
identify  the  enrollees  of  'he  FQHMO  at 
all  times;  and 

•  Have  a  distinct  name  that 
differentiates  it  from  other  health 
benefit  packages  offered  by  the  lega! 
entity  in  the  PQHMO  service  area. 

We  believe  these  additional 
requirements  are  necessary  to  maintain 
the  integrity  of  the  Federal  qualification 
program,  to  ensure  that  FQHMOs  are  in 
compliance  with  statutory  and 
regulatory  requirements,  and  to  enable 
Federal  regulators  to  monitor  and 
enforce  program  requirements.  For 
example,  we  are  proposing  tr^at  ihe 
enrollment  of  the  FQRVO  must  be 
separately  identifiable  because  the 
statute  requires  the  FQHMO  to  provide 
basic  and  supplemental  health  services 
to  "its  enrollees."  Further,  lhe*# 
enrollees  are  assured  of  certain 
protections  that  the  entity  might  not 
extend  to  enrollees  in  other  health 
benefit  packages.  If  the  legal  entity  does 
not  separate  the  enrollees  of  its  qualified 
and  non-qualified  health  benefits 
components — by  its  own  choice  or  as  a 
result  of  State  law — then  the 
organizational  structure  is  legally 
impermissible  for  Federal  qualification 

The  distinct  name  requirement  is 
intended  to  differentiate  the  benefits 
offered  by  the  FQHMO  from  other 
health  benefit  packages  or  products 
offered  by  the  entity  in  the  sen,  ice  area 
The  distinct  name  also  will  promote 
consumer  and  employer  ret  ognition  of 
the  FQHMO  as  a  discrete  component.  It 
will  help  eliminate  consumer  and 
employer  confusion  between  the 
benefits  offered  by  the  (  om.ponent  that 
is  Federally  qualified  and  the  other 
benefit  packages  offered  by  the  legal 
entity.  In  addition,  it  will  aid  employers 
to  determine  which  entities  or 
components  of  entities  will  enable  them 
to  comply  with  section  1310  of  the 
HMO  Act,  which  requires  certain 
employers  to  offer  Federally-qualified 
HMOs  under  an  employer-sponsored 
health  benefits  plan. 

In  seeking  clanty  for  the  consumer 
and  the  employer,  we  do  not  propose 

f)rohibiting  the  use  of  tne  name  of  the 
egal  entity  in  the  FQHMO  s  name,  or 
use  of  the  FQHMO's  name  in  tne  name 


of  the  nor-quahf.ed  component.  In  fad. 
use  of  the  legal  entity's  name  may  help 
the  consumer  to  differentiate  among 
FQHMOs,  and  between  FQHMOs  and 
other  health  benefit  packages  being 
offered  in  Lhe  service  area  marketplace 
bv  various  com.panies. 

Meeting  Financial  Requirements — We 
b'ilieve  the  cu-r^nt  regulations  at 
§417  ia7(a)(i)(i)  through  (ii.) 
(redesignated  as  proposed 
§417.120f.=5Ul)  through  (3)1  generally  are 
adequate  for  demonstrating  the  fiscal 
soundness  of  organizations  that  offer  an 
FQHMO  line  of  business  and  FQHMOs 
that  diversify  and  offer  non-qualified 
health  benefits  packages.  These 
regulations  currently  require  that  each 
FQHMO  have  a  fiscally  soind  operation 
as  demonstrated  Dy  (ij  total  assets  bem^ 
greater  than  total  unsubordinated 
liabilities.  (2)  sufficient  cash  flow  and 
adequate  iiquiaity  to  meet  obligations  as 
thpy  become  due;  and  (3)  a  net  operating 
surplus. 

Under  this  rule,  we  are  not  changing 
the  nature  of  these  fiscal  soundness 
requirements,  bu'  rather  we  are 
speiiifying  the  enuties  that  are 
responsible  in  situations  where  Lhe 
FQHMO  is  not  a  separate  legal  entity. 
Where  a  leyal  entity  operates  an 
FQHMO  as  one  component  of  its 
business,  we  prnpo=;e  to  require  that  the 
legal  entity,  rather  than  the  FQHMO, 
meet  the  financial  requirements 
specified  in  proposed  redesignated 
§'417.120(a!['l)  through  (3)  for  the 
FQHMO  An  FQHMO  that  develops  and 
operates  non-qualified  health  benefit 
packages  will  he  treated  as  a  legal  entity 
with  an  FQHMO  comiponent.  By 
perm.itting  the  legal  entity  to  meet  the 
financial  requirements  for  Federal 
quaiitlcation,  while  leaving 
responsibility  for  the  programmatic 
requirements  to  the  FQHMO 
component,  the  proposed  rules  are 
consistent  with  the  statutory  language 
and  legislative  history  of  Public  Law^ 
100-517. 

We  must  look  to  the  legal  entity  for 
meeting  the  fiscal  soundness 
requirements  in  this  situation  because 
the  financial  viability  of  the  FQHMO  is 
sustained  by  Lhe  financial  health  of  the 
lot;a!  entity.  Overall,  it  is  Lhe  assets, 
profits,  and  net  0{>er8tingsurplus  of  the 
legal  entity  that  ensures  the  FQHMOs 
ability  to  continue  operation.  Therefore, 
we  are  interested  in  the  fiscal  soundness 
of  the  legal  entity.  In  general,  we 
propose  to  require  the  same  financial 
reporting  as  specified  in  current 
regulations,  except  that  the  information 
will  be  about  the  legal  entity.  The  only 
additional  reporting  requirement  we 
anticipate  is  a  profit  and  loss  statement 
for  the  FQHMO  component.  We  would 
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request  tms  information  under  the 
existing  reporting  authority  m 
redesiwr.ated  §  41'',l20!mj,  bu;  on  an 
annual  basis  rather  than  qutir'f.riv 

For  FQfiMQs  that  are  organi/*  i  as  a 
legal  entity  and  then  afe-veiop  ror," 
qualified  benefit  packfl>;fi,s  th(-  new 
requirer.ents  will  app'v  7  \.h'  is,  the 
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'iness  requirements. 
■eqijinng  an  annual  profit 


ipe-i,  '•'•:':'v  '.r.?.* 

FQtiNiCJ  ,ind  its 

meet  the  fiscal  s 

We  pnti^'ipi 

aiiu  :,i  -s?  s'atement  of  the  FQHMO 

business  m  addi'inn  '  ,.  the  finenaal 

reports  rouuncy  SLOautted  by  the  legal 

entity. 

We  propose  to  require  that,  if  the  legal 
entity  that  operates  an  FQHNIC) 
component  has  not  earned  a  cunsuiati-e 
net  operating  surplus  during  th.e  three 
most  recent  fiscal  years,  did  not  earn  a 
net  operating  surplus  during  the  most 
recent  fiscal  year,  or  does  not  have  a 
positive  net  wortii,  it  must  sub:nit  a 
busine.ss  plan  satisfactory  to  HCFA.  The 
plan  m.ust  include  a  statement  of 
projected  revenues  and  expenses  for  the 
operations  of  the  legal  entity  and  must 
demonstrate  the  legal  entity's  ability  to 
achieve  net  oper&tmg  surpluses.  Where 
an  HMO  com;ponent  is  hppiyirg  for 
Federal  qualification,  we  propose  to 
require  profit  and  loss  statements  on  the 
applicant  HMO  m  audition  to  the  legal 
entity.  We  believe  these  requirements 
are  necessary  tc  assure  the  Secretary 
'hat  the  FQHMO  is  findncially  sound, 
i^ven  though  the  FQHMO  may  have  been 
de'eTnined  to  have  adequate  (  ash  flow. 
The  financial  performance  of  either  the 
legal  entity  or  the  FQHMO  component 
may  be  an  indicator  of  emerging  quality 
of  care  problems  in  the  Fwlersllv- 
qualified  health  pian 

The  FQHMO  that  is  itself  a  legal 
er.tity,  or  the  legal  entity  of  which  the 
FQHMO  is  a  com^ponent,  must  comply 
.not  only  with  the  T.scal  soundness 
requirements  but  also  with  the 
following  requirements  of  the  HMO  Act; 

•  Have  adt»quate  provision  hgainst  the 
risk  of  insolvency:  end 

•  Comply  witn  financial  di.sciosure 
renuiremepts  inr  luded  in  sectiun  1318 
of'heFLMO  Act. 

Where  a  legal  entity  operates  an 
FQHMO  component,  the  legal  entity 
w:  11  be  required  to  meet  the  CLrrent 
requirements  in  §  41^  107(aj(3) 
(redesignated  as  proposed  Ml  7.120(c)) 
concerning  protection  of  enrol  ;ees.  If  the 
FQHMO  IS  separately  incorpoiated.  as 
required  in  some  States,  there  is  no 
problem  anticipated.  That  is  hvjcause  if 
a  separately  incorporated  FQIiMO 
became  insolvent,  only  one  se'  of 
enrol  lees  has  claims  However,  we  are 
V  oncemed  that,  under  tne  newly 
permissible  organiz«tionai  structures. 


the  FQ'rlMO  rnav  not  be  able  to  protect 
its  enroilees  in  the  event  of  insolvency 
if  it  is  not  separately  incorporated.  If  the 
legal  «itity  offers  other  health  benefit 
packages,  or  operates  unrelated 
businesses,  there  is  no  guarantee,  under 
existing  regulations,  that  the  enroilees  of 
the  FQHMO  will  be  given  special 
protection  or  priority.  For  example, 
bankruptcy  court  does  not  distinguish 
among  the  financial  obligations  of 
unrelated  businesses. 

Befviuse  stKrtion  1301(c)  of  the  HMO 
Act  air-eniiv  requires  that  special 
protections  fur  enroilees  of  FQHMOs 
must  be  secured,  we  are  proposing  to 
revise  proposed  redesignated 
§  417.120(c)  to  impose  a  more  stringent 
insolvency  protection  requirement 
when  the  FQHMO  is  a  separate  line  of 
business  and  is  not  separately 
incorporated.  Under  the  :  fw 
requirement  the  legal  ent.iy  will  be 
required  to  establish  a  special  reserve 
for  FQHMO  expenses  not  covered  under 
other  insolvency  protection 
arrangements. 

We  nave  also  clarified  existing 
regulations  to  state  that  trust  agreements 
requiring  approval  of  State  officials  are 
acceptable  arrangements  for  uncovered 
liabilities.  Such  trust  agreements  have 
been  accepted  by  HCFA  in  the  past  and 
we  believe  that  our  regulations  should 
clarify  this  position. 

Additional  Obligations  of  the 
FQHMO — The  various  organizational 
structures  that  will  now  be  available  to 
FQHMOs  make  it  necessary  to  clarify 
certain  obligations  of  the  FQHMO, 
particularly  when  the  FQHMO  is  a 
component  of  a  legal  entity.  One  such 
obligation  concerns  contracting 
responsibility  for  purposes  of  provider 
and  subscriber  contracts  in  the  situation 
where  a  legal  entity  both  operates  an 
FQHMO  component  and  offers  other 
non-qualified  health  benefits  as  well. 
We  have  clarified,  through  a  proposed 
revision  to  §  417.107(a)(2)  (redesignated 
as  proposed  §  417.120(d)(3)).  that  if  the 
FQHMO  is  not  itself  a  legal  entity,  it 
m.u.st  be  managed  by  an  executive  who 
has  the  authority  to  bind  the  legal  entity 
in  contracts.  The  effect  of  this  new 
requirement  is  that  the  obligation  to 
fulfill  the  term.s  of  the  contract  will  be 
with  the  FQFOvlO,  even  though  the  legal 
entity  is  accountable  if  tiie  FQ")-r>^0  fails 
to  perform. 

Specifirally,  there  must  be  at  least  one 
official  of  the  FQHMO  component  who 
has  the  delegated  authority  to  bind  the 
legal  entity  with  resptect  to  the  following 
existing  requirements  and  actions: 

•  Assumption  of  full  financial  risk  on 
a  prospet::.tive  bas.s: 

•  Arrangements  for  health  care 
services  that  are  necessarv  to  meet  the 


requirements  of  title  Xni  of  the  HMO 
Act  as  they  pertain  to  the  benefits 
package  and  the  delivery  system; 

•  Establishment  of  subscriber 
contracts:  and 

•  Arrangements  to  protect  enrolkos 
in  the  event  of  iqsolvency. 

D.  Additional  Proposed  Changes  to  the 
Regulations 

In  addition  to  the  above  changes,  we 
are  also  proposing  the  following 
conforming  changes: 

•  We  propose  to  modify  §  417.107(c) 
(redesignated  as  proposed  §  417.120(g)), 
full  and  fair  disclosure,  to  assure  that, 
where  applicable,  all  interested  parties, 
including  current  or  prospective 
enroilees  of  the  Ft^HMO.  ars  aware  that 
the  FQHMO  (1)  offers  non-quahfied 
health  benefits  packages  through  a 
separate  component,  or  (2)  is  a 
component  of  a  legal  entity  and  that 
other  health  benefit  packages  are  offered 
by  the  legal  entity.  TTiis  is  a  mechemism 
for  assuring  that  there  is  no  confusion 
regarding  which  health  benefit  package 
is  offered  by  the  FQHMO. 

•  We  propose  to  revise  S  417.107(j) 
(redesignated  as  proposed 

§  417.120(m)),  which  contains  the 
reporting  and  disclosure  requirements 
for  FQHMOs.  to  correct  a  long-standing 
typographical  error  and  to  conform  the 
regulations  to  program  operations 
practice.  We  propose  to  require  that 
reports  be  submitted  %vithin  120  days  of 
the  end  of  the  fiscal  year,  not  180  days, 
to  be  consistent  with  operational 
procedures  currently  used  in  the 
program. 

•  We  propose  to  modify  §417.143  to 
reflect  that  a  component  of  a  legal  entity 
may  now  apply  for  qualification. 

•  We  propose  to  modify  §417.152  to 
reflect  the  new  organizational  structures 
permitted  the  FQHMO.  We  believe  that 
an  FQHMO  that  is  a  component  of  a 
legal  entity  should  inform  employers  of 
the  nature  of  the  legal  entity  of  which 

it  is  a  component  at  Ae  time  that  the 
dual  choice  mandate  is  submitted. 

rV.  OPiprrre  (t  S<»lf  Rrfprrs!  OptiTn  tnd 

ChartiiLf,  ( ,j.pa\  n'»»>Fiu.  ^i',-'  iicitb    :.i'',ts 
forS*'!!   i<  fl'-TTf'-!  'N"r>  1    i-s 

A.  Program  Uescnpuon 

Section  1301(b)  of  the  HMO  Act 
requires  an  FQHMO  lo  provide  all  basic 
health  services  to  its  enroilees  for  a 
single  premium.  (Our  regulations  at  42 
CFR  part  417  allow  the  PQHMO  to 
provide  or  arrange  for  the  provision  of 
such  services.)  We  interpret  this 
provision  to  require  that  an  FQHMO 
must  provide  all  services  through  a 
network  of  contracted  or  "affiliated" 
physicians  and  providers,  except  as 
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otherwise  provided  in  the  statute  or 

Tjlations. 
nor  to  1988.  section  1301(b)(3)(A) 
specified  that  all  physician  services  that 
are  basic  health  services  had  to  be 
prouded  through  one  or  a  combination 
of  acceptable  FQHMO  models  The  staff 
model,  the  group  model,  individual 
practice  associations  (IPAs),  or  direct 
service  contracts  with  individual 
physicians.  Some  exceptions,  such  as 
for  em.ergenry  caj-e.  allow  for  the  use  of 
unaffiliated  or  non-plan  physicians. 

Additionally,  FQHMOs  must  comply 
with  certain  restrictions  \n  charging 
their  enrollees  any  payments  m  addition 
to  premiums.  Section  ISOlfbH,!)  of  the 
HMO  Act  permits  FQHMOs  to  charge 
nominal  supplemental  payments  for 
specific  basic  health  services,  but  under 
current  regulations  these  payments  have 
been  limiited  to  copayments  only 
(including  coinsurance!  Deductibles 
were  not  permitted, 

B  Legislative  Changes 

Section  3  of  Public  Law  100-517 
changed  the  requirement  that  all 
physician  services  be  provided  by 
FQHMO  phvsirians  The  law  now 
permits  FQHMOs  to  offer  a  benefit 
option  that  makes  the  FQHMO 
financially  responsible  for  a  limited 
amount  of  non-emergencv  medical  care 
obtained  outside  of '.he  FQHMO's 
normal  health  delivery  system. 
Specif  callv,  the  statute  revised  section 
13Cl(bi(l)  of  the  FLMO  Act  to  allow 
FQHMOs  to  perrn.t  enrollees  to  obtain 
basic  physician  health  services  from 
physicians  who  are  not  on  the  staff  or 
under  contract  with  the  HMO.  In  the 
reg'jlations,  we  refer  to  this  as  a  "self- 
referral  option," 

The  seff-referral  option  is  a  relatively 
new  benef  t  option  offered  by  HMOs 
and  other  prepaid  health  care  systems. 
The  option  allows  enrollees  of  prepaid 
health  plans  to  decide,  at  the  point  of 
needing  a  service,  whether  to  see  their 
plan  physician  or  go  outside  of  the 
plan's  usual  network  of  affiliated 
providers.  Generally,  an  enrollee 
electing  this  option  ha,>  to  meet  higher 
cost-sharing  requireman's  for  this 
privilege,  HMOs  usually  design  the 
benefit  option  in  coniunction  with 
specific  needs  of  employer  groups.  That 
IS.  the  HMO  may  design  different  self- 
referral  options  for  different  group 
contracts.  The  option  sometimes  is  also 
referred  to  as  a  "point-of-service"  or 
'  out-of-plan"  option. 

The  self-referral  option  grew  out  of 
dissatisfaction  with  the  "lock-in" 
requirement,  a  fundamental  principle 
for  most  HMOs,  that  guarantees 
payment  for  services  only  if  enrollees 
use  affiliated  providers  for  covered 


services.  Consumers  frequently  are 
hesitant  to  join  an  HMO  or  FQHMO 
because  they  do  not  want  to  relinquish 
their  freedom  to  choose  physicians.  As 
a  result,  employers  looking  for 
alternative,  cost-saving  methods  for 
providing  health  care  Hnd  their 
employees  unwiUing  to  shift  into 
HMOs,  and  many  HMOs  find  the  lock- 
in  feature  to  be  a  barrier  to  increasing 
their  enrollments 

Some  forms  of  prepaid  health  care 
systems,  such  as  Preferred  Provider 
C)rganizations  (PPOs),  have  been  able  to 
rapidly  increase  their  share  of  employer 
contracts  and  new  enrollees  by  offering 
extensive  physician  networks  and  self- 
referral  options.  The  self-referral  option 
has  proven  to  be  successful  at  increasing 
such  health  plans'  market  share,  even 
though  there  are  higher  cost-sharing 
requirements  associated  with  out-of- 
network  services.  The  success  of  this 
option  has  led  many  non-Federally 
qualified  HMOs  to  offer  e  seif-re*^*^rral 
option.  However,  because  the  self- 
referral  option  is  an  indemnity-type 
product  and  puts  the  definition  of  an 
HMO  into  question,  many  States  do  not 
allow  HMOs  to  offer  this  beneft  option 
In  States  where  HMOs  are  not  permitted 
to  offer  the  self-referral  option,  HMOs 
use  "wrap-around"  insurance  policies 
for  self-referrals,  that  is,  the  HMO 
contracts  with  an  insurance  company  to 
provide  payment  for  certain  out-of-plan 
services.  In  recognition  of  these  trends 
among  entities  with  which  H>vlOs 
compete,  Public  Law  100-517  permits 
FQHMOs  to  offer  a  self-referral  option. 

The  addition  of  a  self-referral  option 
allows  FQHMOs  to  enroll  consumers 
who  might  be  attracted  to  prepaid 
health  plans  except  for  limited  provider 
choice.  This  option  offers  consumers  the 
freedom,  under  some  circumstances,  to 
choose  a  physician  from  the  fee-fcr- 
service  sector  instead  of  the  FQ?iMO's 
panel  of  physician  oroviders,  and  have 
the  services  covered  under  the  plan. 

Section  4  of  Public  Law  100-517 
amended  section  1301(b)(3)(A)  of  the 
HMO  Act  to  permit  the  FQHMO  to 
provide  up  to  10  percent  of  the 
physician  services  necessary  for  the 
provision  of  the  basic  health  service 
benefits  through  unaffiliated  physicians. 
The  10  percent  limitation  reflects 
Congressional  concern  that  offering  an 
indemnity-type  product  would  alter  the 
essential  character  of  prepaid  HMOs 

PubUc  Law  100-517  also  contained  an 
amendment  that  modified  tJie 
supplemental  payments  an  FQHMO 
may  charge  enrollees.  The  amendments 
permit  FX^HMOs  to  charge  reasonable 
deductibles  for  physician  services 
obtained  on  a  self-referrai  basis  outside 
of  the  FQHMO's  affiliated  physician 


network.  As  stated  earlier.  Federal 
regulations  have  permitted  FQHMOs  to 
charge  copayments  (including 
coinsurance),  but  not  deductibles,  for 
basic  health  services.  Under  the 
amendments  made  by  Public  Law  100- 
517,  FQHMOs  may  charge  deductibles 
as  well  as  copayments  for  the  self- 
referred  services. 

The  amendments  made  by  Public  Law 
100-517  also  set  forth  conforming 
changes  to  section  1310(b)  of  the  HMO 
Act,  which  outlines  requirements  for 
employers  to  offer  an  FQHMO  health 
plan(s)  to  employees,  to  permit 
FQHMOs  offered  by  employers  to 
include  a  self-referral  option  in  their 
benefit  packages. 

C.  Proposed  Changes  to  the  Regulations 

To  implement  the  statutory 
amendments  made  by  section  3  of 
Public  Law  100-517,  we  propose  to  add 
a  self-referral  option  in  new  proposed 
§  417,107  to  specify  under  what 
conditions  and  limitations  an  FQHMO 
may  allow  its  enrollees  to  go  out  of  the 
plan  to  receive  physician  services  that 
are  basic  health  serv'ices.  The  proposed 
regulations  clarify  that  the  services  must 
be  provided  by  a  physician  or  other 
health  professional  (for  example,  nurse 
practitioner  or  physician  assistant)  that 
State  law  allows  to  provide  the 
particular  medical  services.  The 
proposed  regulations  also  clarif,  that 
the  FQHMO  has  the  flexibility  to  design 
this  option  to  support  its  own  interests 
and  the  interests  of  its  group  contracts. 
This  flexibility  includes  the  types  of 
services  that  may  be  obtained  on  self- 
referral  as  well  as  cost-sharing  amounts. 
In  addition,  FQfiMOs  may  establish 
policies  and  procedures  to  administer 
the  option. 

As  mentioned  earlier  in  this 
preamble,  the  statute  added  a  restriction 
that  limits  the  FQHMO's  use  of  the  self- 
referral  option  so  that  it  may  not  be  used 
for  more  than  10  percent  of  the 
FQHMO's  physician  services  that  are 
basic  health  services.  We  propose  that 
compliance  with  the  10  percent  limit  be 
determined  based  on  the  ratio  of  total 
expenses  for  the  self-referral  option 
(physician  services)  to  tlie  FQH\fO's 
total  expenditures  for  basic  physician 
services  for  a  calendar  year.  For 
purposes  of  the  10  percent  limit,  total 
expenses  for  the  self-referral  option  and 
for  basic  physician  services  include 
expenses  paid,  expenses  incurred  and 
reported  but  not  yet  paid,  and  estimates 
of  incurred  expenses  not  vet  reported. 

We  are  proposing  that  f  QHMOs 
offering  this  option  be  required  to  report 
quarterly  or  at  designated  intervals.  We 
considered  requiring  monthly  reporting 
during  the  first  year  to  assure  that  both 
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the  FQHMO  and  HCFA  could  identify 
any  problem.s  with  the  10  percent  limit 
However,  we  believe  this  frequency  of 
repoiimg  rr.ay  be  too  burdensome  We 
seek,  public  comments  on  this 
nonselected  reporting  option. 

Ifthe.se  reports  indicate  Lhat  the 
FQHMO  has  exceeded  the  10  perrant 
limit  on  total  physician  expenses,  we 
propose  to  require  that  the  FXiHMO 
initiate  a  corrective  artion  plan  As  part 
of  the  corrective  action  plan,  the 
FQHMO  must  rease  maiketmg  the  self- 
referral  product.  The  corrective  action 
could  include  redesigning  the  option 
(that  is,  services  covered),  rwassessirig 
the  groups  eligiblt^  for  ihe  option  )n  the 
next  contract  year,  and  ln^J■Ba.^^•lg 
copayments  and  dedijctib-es  We  msv 
require  some  action  immedisteiv  and 
some  over  a  lon^^er  interval,  for 
example,  at  contract  rene'vais 

If  we  are  not  satisfied  with  the 
FQHMO's  response,  we  may  revoke 
approval  of  tne  self-referre!  option. 
FQHMOs  would  be  pemi'teo  to 
continue  administering  the  option  for 
affected  subscriber  contrails  tiirough  th.e 
end  of  existing  contract  periods,  but 
then  mu.st  cease  offering;  ttie  seif-re'V.^Til 
option.  We  are  proposing  to  require  that 
marketing  of  the  option  be  discontinueil 
when  approval  is  revoked.  An  FQilNiO 
that  fails  to  comply  with  these 
requirements  to  cease  offering  the 
option  would  be  considered  out  of 
compliance  with  assurances  given  to  the 
Secretary. 

We  also  propose  to  permit  FQFDvIOs 
to  allow  enrollees  to  use  unaffiliated 
providers  (those  not  under  contract  or 
other  agreement  with  the  HJviO)  for 
obtaining  other,  non-phvsician  basic 
health  services,  including  inpatient 
care,  if  it  results  from  setting  an 
unaffiliated  physician  en  a  seif-referral 
basis.  However,  this  would  only  be 
allowed  if  the  FQHMO  precertifies  ih.e 
services.  The  FQH.MO  would  review  all 
requests  for  inpa:;ent  hospital  and  other 
non-physirian  basic  health  services 
from  unaffiliated  provnde.'^  and  would 
determine  whether  to  cover  (that  i,5, 
accept  fiscal  responsitulity  for!  ihes*' 
services.  Under  these  condition.s,  v.^, 
believe  that  these  services  mav  he 
considered  "arranged  for"  under 
^41  7, 10.3(a), 

We  have  not  spei:jf!ed  proc;edures  for 
preauthorizing  these  basic  health 
services,  but  instead  propose  to  allow 
FQHMOs  the  flexibihtv  to  administer 
this  extension  of  the  self-referral  option. 
Under  this  approach,  we  propose  to 
pennit  thresholds  for  automatic 
approval  of  out-cf-plan  (non-emerguncy) 
basic  health  services.  For  example,  an 
■-QHMO  may  establish  e  policy  to 
automatically  approve  out-orplBn 


services  costing  less  than  $1,000  if  sui  h 
sen.  ir:es  are  ordered  by  a  physician  s«en 
(in  a  "ie If- referral  basis. 

This  added  nexibiiity  sh.„!uiii  hii.-iw 
FQHMOs  to  compete  more  effect;\'e!y 
with  Pl'Os  and  HMOs  with  "wn,!,.- 
arnur.d"  sf-lf-r^^ferra!  options.  Slate 
rn-gijiators  and  industry  representatives 
fl  ivised  us  that  no  market  exists  for  self- 
referral  options  limited  to  physician 
services  only  TliereforB,  we  propi^f 
that  FQHMOs  be  permitted  to  a:':;  a 
enrollees  to  obtain  non-teniergei;._y 
inpatient  and  other  basic  (non- 
physician)  hecilU'i  services  from 
unaffiliated  providers  if  the  service  is 
preauthorized  by  the  FQHMC) 

This  opportunity  to  receive  «n  entire 
episode  of  care  outside  of  an  FQHMO, 
however,  adds  to  our  existing  concerns 
surrounding  self-referral — lack  of 
reliable  predictors  for  utilization  and 
expenses,  limited  influence  over 
enrollee  decisions,  and  potential  impact 
on  the  financial  stability  of  the  FQHMO. 
To  address  these  concerns,  we  propose 
to  require  prior  approval  by  HCFA 
before  an  FQHMO  can  implement  a  self- 
referral  option,  and  establish 
requirements  at  proposed  §417. 107(c) 
that  pennit  us  to  assess  the  FQHMO's 
ability  to  offer  the  self-referral  option  in 
order  to  detenriine  whether  tc  give  prior 
approval  for  implementation 

In  addition,  the  proposed  regulations 
require  FQHMOs  to  meet  special 
financial  requirements  for  net  worth  and 
insolvency  protection  which  we  believe 
reasonably  balance  our  concerns,  as 
noted  above,  with  the  need  to  permit 
FQHMOs  to  remain  competitive  in  local 
markets.  First,  the  proposed  regulations 
set  forth  a  requirement  that  FQHMOs 
offering  this  option  must  maintain  a  net 
worth  equal  to  three  months  of  expenses 
for  the  self-referral  option.  This 
requirement  addresses  our  concern  that 
offering  this  option  should  only 
strengthen  the  FQHMO,  not 
compromise  its  fiscal  soundness.  We 
considered  requiring  a  restricted 
reserve,  but  opted  instead  to  set  a 
minimal  standard  for  the  financial 
position  that  an  FQFIMO  must  have  to 
bna'  the  .added  risk  of  out-of-plan 
services. 

This  net  worth  requirement  differs 
from  the  reserve  requirement 
established  by  the  National  Association 
of  Insurance  Commissianers  and  the 
National  Association   if  !I.\fO  Regulators 
in  guidelines  for  H.M(  j  po  rii of-services 
products.  We  believe  that  net  worth 
requirement  proposed  ;;i  the  n-gulations 
is  adequate  for  FQFIMOs  tm.^.h..se  of  the 
limited  risk  as.sociated  with  the  self- 
referral  option  as  authorized  t)v 
Congress  in  the  1988  amend  munis  Tliat 
is,  the  self  referral  option  is  restricted  to 
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and  other  basic  health  servioes  must  be 
preauthorizad)  and  Umited  to  10  parcsDt 
of  the  FQHMfVs  phvsic.ar:  w^rvices  that 
arebfisu,  .hBftitl:  st^rv-r-e*,   ^  :.-i„her,  the 
added  nsk  sri-i.id  \:>f>  bii^Tn.Hd  by  the 
benefits    '  increased  market  share  if 
appr  fir  nit-iv  implemented. 

vN'tti  '♦'gar ',  ;    the  plan  for  handling 
insoiveju  V   v^e  propose  that  the 
FQHMO  .hHve  h-'h:  K'»';ii»     '    n  place  to 
cover  four  r  i   i    •  ■•  f  f »-. ;  .     ..«.  for  seU- 
referred  fre^^  _es   Iheifc  L.TcUigements 
will  cover  one  month  preceding  and 
three  months  after  the  date  of 
insolvency  for  claims  filed  under  the 
self-referral  option.  Tliis  extended 
period  of  time  is  necessary  because  of 
the  lag  in  receiving  claims  for  out-of- 
plan  aervices.  While  claims  for  self- 
referred  services  may  be  filed  beyond 
this  time,  we  believe  this  requirement  to 
be  reasonable  for  the  FQHMO  and  its 
enrollees. 

We  also  propose  to  add  a  new 
paragraph  (a)(5)  to  §  417.104,  Payment 
for  basic  health  services,  to  incorporate 
the  FQHMO's  authority  to  charge 
deductibles  for  physician  services 
obtained  under  the  self-referral  option. 
In  addition,  this  new  provision  will 
allow  FQHMOs  to  eetablisb  separate 
copayments  and  coinsiirance  amounts 
for  non-emergency  basic  health  services, 
including  inpatient  services,  obtained 
from  unaffiliated  physicians  and 
providers  as  a  result  of  self-referral. 
These  copayments  and  coinsurance 
amounts  will  not  be  subject  to 
limitations  established  in 
§  417.104(b)(4),  including  the 
catastrophic  Hmit  that  protects 
individual  enrollees  fi^m  paying  more 
than  200  percent  of  their  annual 
premium  that  would  apply  if  they  had 
chosen  an  option  with  no  copayments. 

We  believe  that  such  copayments, 
coinsurance  amounts,  and  deductibles 
for  out-of-network  care  will  not  serve  as 
a  barrier  to  obtaining  services.  All  basic 
health  service  may  still  be  obtained 
within  the  FQHMO's  network,  and  the 
self-referral  option  is  simply  an 
additional  way  to  obtain  the  same 
services.  Further,  in  that  copayments. 
coinsurance  amounts,  and  deductibles 
serve  as  a  major  mechanism  in 
controlling  utilization  of  the  self-referral 
option,  the  proposed  regulations  ofter 
the  FQHMO  flexibility  to  establish  these 
amounts.  FQHMOs  may  choose  to  set 
these  cost-sharing  amounts  at  levels  that 
differ  substantially  from  amounts  for  in- 
network  services  as  a  method  to  control 
risk  (e.g.  the  plan  may  impose  a  25 
percent  coinsurance  requirement  for 
certain  out-of-plan  services). 

It  should  be  noted  that  the  FQHMO 
must  continue  to  meet  the  requirements 


38176 


Federal  Register  /  Vol.  58.  No    134  /  Thursday,  July  15.  1993  /  Proposed  Rules 


of  the  HMO  Act  as  it  pertains  to  the  self- 
refeiral  option  For  example,  FQKMOs 
are  required  to  offer  a  process  to  hear 
and  resolve  grievances  between  the 
FQHMOand  its  enrollees  (§417  107(g)). 
This  process,  by  definition,  includes 
claims  payment  disputes  for  services 
received  under  a  self-referral  option. 
Also,  expenses  for  pr«auLhonzed,  out- 
of-pian  basic  health  services  (that  result 
from  a  physician  self-referral)  must  be 
included  in  the  FQHMO's  plan  for 
handling  insolvency  As  discussed 
earlier  in  this  preamble,  Lhese  basic 
health  sep.-ices  are  considered  "arranged 
for"  by  the  FQFLMO  and.  therefore,  must 
be  treated  like  other  services  furnished 
or  arranged  for  by  the  FQFiMO. 

We  believe  that  the  pre-approval 
process,  net  worth  requirement,  added 
insolvency  protection,  and  monitoring 
activities  set  forth  in  this  proposed 
regulation  allow  HCF'A  to  meet  its 
responsibilities  m  administenng  the 
requirements  of  title  XJII  of  the  .^ct 
while  avoiding  onerous  government 
intervention.  However,  there  may  bt' 
other  reasonable  approaches  to  these 
requirements,  such  as  an  alternative  to 
ensure  that  FQHMOs  offenng  a  self- 
referral  option  are  fiscally  sound  and 
capable  of  assuming  this  new  risk 
without  hazarding  insolvency   We 
invite  public  comments  on  the  adequacy 
and  appropnateness  of  our  approach 
We  also  invite  commenters  to  share 
information  on  Lhe  nsk  borne  by 
FQHMOs  in  offering  a  self-referral 
option 

D  Additional  Propr^sed  Changes  to  the 

Bfgulat-.nns 

In  addition  to  the  above  changes,  we 

propose  to  make  conforming  changes  to 
§417  103  (Providers  of  basic  and 
supplemental  health  services),  proposed 
redesignated  §417,120  (Organization 
and  operation),  and  §417  152 
(Requirements  for  a  re<^uest  for 
inclusion  of  the  f-LMO  option  in  a  health 
benefits  plan:  employing  entity 
response)  to  V,  include  a  reference  to 
the  self-referral  option 

V,  FQHMO  Fiscal  Soundnes^s 

/.  Proiram  Description 

Am.ong  other  requirements  to  be 
Federally  qualified,  an  HMO  must  have 
a  fisf:ally  sound  operation  and  adequate 
provTSions  against  the  risk  of 
insolvency. 

Fiscally  sound  operation — Under  this 
requirement,  an  FQHMO  must 
demonstrate  that  it  has  total  assets 
greater  than  total  unsubordinated 
liabilities  (Public  Health  Service  section 
1305  loan  funds  are  excluded  as  a 
liability),  sufficient  cash  flow  and 


adequate  liquidity  to  meet  current 
obligations,  and  a  net  operating  surplus 
or  a  financial  plan  If  the  FQHMO 
cannot  demonstrate  a  net  operating 
surplus.  It  must  submit  to  us  a  financial 
plan  for  achieving  a  net  operating 
surplus  wtthm  available  fiscal 
resources  Adequate  provision  again.st 
the  nsk  of  insolvency— There  are  two 
requirements  that  FQiLMOs  must  meet 
for  insolvency  protection.  First, 
FQHMOs  must  have  a  plan  or  an 
arrangement  that,  in  the  event  of 
insolvency,  continues  benefits  for  the 
duration  of  the  contract  period  for 
which  a  premium  was  paid  and,  for 
those  enrollees  being  treated  on  an 
inpatient  basis  on  the  date  of 
insolvency,  tinUl  discharge  Second, 
FQHMOs  must  have  arrangements  that 
protect  enrollees  from  incurring  liability 
for  payment  of  anv  fees  that  are  the  legal 
obligation  of  the  FQHMO  The  FQHMO 
may  use  insolvency  insurance,  provider 
contracts,  restricted  financial  reserves, 
guarantees  and  other  arrangements 
acceptable  to  the  Secretary  to  protect  its 
enrollees. 

It  has  been  permissible,  even  prior  to 
the  enactment  of  Public  I^w  100-517, 
for  an  FQHMO  to  use  a  guarantee  from 
a  parent  organization  to  meet  insolvency 
protection  requirem-^nts  This  policy 
interpretation  of  42  CFE 
417.107(a)(3)(i)(D)  (redesignated  as 
proposed  §417. 120(d))  was 
implemented  by  a  Program  Information 
Letter,  86-02,  issued  by  the  Public 
Health  Services'  Office  of  Health 
Maintenance  Organizations  It  was 
hirther  clarified  by  HCFAs  Office  of 
Prepaid  Health  Care  through  a  Program 
Information  Letter.  88-01.  published  in 
February  1988.  At  that  time,  however. 
we  did  not  believe  we  had  the  authority 
to  use  a  similar  standard  in  applving  the 
fiscal  soundness  requirements.  Thus, 
FQHMOs  have  had  to  meet  Lhese 
requirements  on  their  own. 

B.  Legislative  Changes 

With  the  enactment  of  Public  Law 
100-517.  the  Congress  recognized  that 
some  FQHMOs  are  owned  or  controlled 
by  major  corporations  with  sizeable 
assets,  and  that  consideration  should  be 
given  to  recognize  the  availability  of 
such  assets  if  an  FQHMO  is  unable  to 
meet  the  fiscal  soundness  requirements. 
Section  5  of  Public  Law  100-517 
amended  section  1301(c)  of  the  HMO 
Act  by  directing  the  Secretary  to  issue 
regulations  under  which  the  resources 
of  an  organization  that  owns  or  controls 
an  FQh^O  may  be  considered  in 
meeting  the  requirements  of  section 
1301(c)(1)(A).  The  legislation  retains  the 
Federal  qualification  requirements  that 
an  HMO  demonstrate  fiscal  soundness 


and  adequate  enrollee  protections  in  the 
event  of  insolvency.  However,  when  an 
HMO  does  not  meet  one  or  the  other  of 
these  requirements  during  the 
qualifying  process  or  at  any  time  after 
receiving  Federal  qualification,  an 
organization  that  owns  or  controls  the 
HMO  may  now  use  its  resources  to 
guarantee  its  fiscal  soundness  and  to 
protect  enrollees  in  the  event  of 
insolvency. 

C  Proposed  Changes  to  the  Regulations 

In  order  to  implement  the 
amendments  made  by  section  5  cf 
Public  Law  100-517,  we  propose  to  add 
a  new  paragraph  (e)  to  §  417,107 
(redesignated  as  proposed  §417  120) 
that  outlines  the  conditions  and 
requirements  for  using  a  guarantor  to 
meet  the  requirements  for  fiscal 
soundness  and/or  the  risk  of  insolvency. 
As  previously  stated,  the  leg  slative 
intent  of  the  statutory  amendments  was 
to  provide  more  r.exibility  to  tlie  HMO 
industry,  Tl.e  proposed  regulatory- 
changes  m  proposed  redesignated 
§417^120(6)  provide  that  flexibility 
while  establishing  conditions  under 
which  we  can  ensure  that  the  parent 
organization  is  financially  able  to 
support  the  guarantee. 

v\e  propose  a  definition  of 
"guarantor"  that  establishes  that  the 
guaranteeing  organization  must  own  the 
majority  of  voting  equity  in  or  directly 
control  (for  example,  through  the 
governing  body)  an  HMO  or  the  legal 
entity  of  which  the  HMO  is  a 
component.  We  believe  that  in  using  the 
term  "owns,"  Congress  intended  that  a 
guarantor  be  a  maiority  owner  or  have 
majority  control  of  the  board  of  directors 
of  the  FQHMO,  or  the  legal  entity.  We 
invite  com.ments  from  the  public  on 
both  our  interpretation  of  the 
amendm.ent  and  the  applicability  of  the 
definition  to  organizational  .structures. 

We  also  propose  criteria  for  qualif\'ing 
and  serving  as  a  guarantor  that  we 
believe  are  consistent  with  the  intent  of 
the  statute  That  is,  the  eligibility 
criteria  for  guarantors  are  intended  to 
maintain  standards  for  the  HMO 
industry,  which  in  turn  strengthen 
public  trust  and  enhance  the  growth  of 
the  HMO  industry.  At  the  sam.e  time,  to 
the  extent  the  statute  affords  HCFA  the 
necessary  discretion,  we  propose  to 
implement  the  statute  in  a  manner  that 
recognizes  corporate  trends  and 
acceptable  business  practices. 

We  believe  that  we  have  selected  an 
approach  for  screening  guarantors  that 
recognizes  the  strong  financial  position 
of  parent  companies  without  abrogating 
statutory  requirements  for  sound  fiscal 
operations  and  enrollee  protection.  We 
have  exercised  caution  in  using  parental 
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guarantees  because  we  must  now 
monitor  not  onlv  the  financial  viabilitv 
of  the  FQHMC),  Irut  that  of  the  par«:^: 
organization.  In  addition,  be(j3u<ie 
FQHMOs  are  no  longer  restricted  to 
being  separate  legal  entities,  we  may 
have  to  monitor  fhe  financial  stability  of 
3  legal  entity  that  has  a  component 
FQHMO,  as  well  as  the  legal  entity  s 
parent  organization.  Further,  the 
legislative  history  to  the  statutory 
amendments  indicates  congressional 
intent  that  only  large  entities  with 
strong  financial  standing  be  able  to  act 
as  guarantors  for  FQHMOs 

The  proposed  r«gulations  at  proposed 
'edesignated  §417.120'9)  establish 
when  a  guarantee  may  be  used  and 
describe  the  application  process, 
including  requirements  pertaining  to  the 
written  application  and  the  guarantee 
instrument.  The  proposed  regulations 
also  address  situations  when  a  parent 
may  wish  to  guarantee  more  than  one 
FQHMO  that  it  owns  or  controls,  or  to 
guarantee  fin  FQHMO  for  both  fiscal 
soundness  and  protection  of  enrollees  in 
the  event  of  insolvency. 

As  mandated  by  the  statute,  we 
propose  to  require  as  a  condition  for 
consideration  of  resources  that  the 
parent  organization  provide  satisfactory 
assurances  that  it  will  assume  the 
financial  obligations  of  the  FQHMC) 
Because  Public  Law  100-517  removed 
the  requirement  tliat  the  FQHMO  be  a 
legal  entity,  these  proposed  regulations 
also  incorporate  the  new  organizational 
structures  open  to  FQHMOs  (outlined 
earlier  in  this  prea.iible)  and  the  use  of 
a  parental  guarantee.  For  example,  a 
large  corporation  may  apply  to  serve  as 
a  guarantor  for  a  legal  entity  with  an 
FQHMO  component.  In  this  case,  the 
guarantor  would  have  to  agree  to  accept 
the  financial  obligations  of  the  entire 
legal  entity,  not  just  the  FQHMO. 

VI.  Response  to  Public  Comment 

Because  of  the  large  volume  of  public 
comments  that  we  usually  receive  on 
notices  of  proposed  rulemaking,  we 
cannot  acknowledge  or  respond  to  them 
iniiividuaily.  However,  we  will  address 
all  public  comments  received  on  this 
document  in  the  preamble  to  the 
document  in  which  these  proposed 
reguIatiouLv  are  issued  in  final  form. 

VTI.  Collection  of  Information 
Requirements 

Proposed  regulations  at  §§  417.107(d), 
417, 120(b),  417.120(ej,  417  120(q),  and 
417.152(c)  contain  information 
collection  requirements  that  are  subjdct 
to  (he  Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
.-Kctof  1980,  Specifically,  §§417.107(d} 
(3).  (4),  (6),  and  (7)  and  417,152(c)(13) 


contain  information  colleclions  for 
those  FQHMOs  that  choose  to  offer  a 
sel.^  referral  option.  Sections  417.120(b), 
417  120(e)(3).  (7).  and  (8).  417.120{q). 
and  417.152(c)(7)  contain  information 
collections  for  those  FQHMOs  that 
choose  to  restructure  as  a  component  of 
a  legal  entity  and  for  those  entities  that 
apply  to  be  guarantors.  We  estimate  the 
additional  reporting  burden  for  those 
FQHMOs  that  choose  to  ofiier  a  self- 
referral  option  to  be  one  hour  per  report; 
the  additional  reporting  burden  for 
FQHMOs  that  are  part  of  a  legal  entity 
to  be  one- half  hour  per  report;  and  the 
additional  reporting  burden  for  legal 
entities  applying  to  be  guarantors  to  be 
one-half  hour  per  report.  Organizations 
and  individuals  desiring  to  submit 
comments  regarding  these  estimates  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  these  burdens,  should  address 
their  comments  to  the  individual  Usted 
in  the  ADDRESSES  section  of  this 
preamble 

VTII.  Regulaioi7  Impan-t  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.0. 12291  aiteria  for  a  "major 
rule";  that  is,  that  would  be  likely  to 
result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibiUty  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  RFA,  we  treat 
all  HMOs  as  small  entities. 

Section  1102(b)  of  the  HMO  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  would  have  a  significant  impact  on 
tho  operations  of  a  substantial  number 
of  small  r\ira!  hospitals.  The  provisions 
of  this  regulation  apply  only  to  HMOs. 
We  have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  affect  a  significant  number  of  small 


nj.-fi,;  hos;.H'r5!.s  end  therefore,  have  not 
prepared  a  rural  impact  statement. 

These  proposed  rules  would  amend 
the  regulatir:  <;  pr  \eming  requirements 
for  FQHMOs  t\  implementing  certain 
changes  made  by  Public  Law  100-517. 
The  changes  broaden  the  definition  of 
an  HMO.  allow  an  FQHMO  to  offer  a 
self-referral  option  and  charge 
deductibles  for  self-referral  services,  and 
allow  an  FQHMO  to  use  parental 
resources  to  meet  ^  v  v  soundness  and 
insolvency  proiectiur.  requirements. 

Although  these  proposed  rules  mainly 
conform  our  regidations  to  the  statutory 
changes  made  by  Public  Law  100-517, 
they  include  additional  clauses  that 
interpret  or  elaborate  statutory  changes. 
While  we  cannot  separate  out  the  effects 
of  our  regulatory  proposals  from  the 
statute,  this  is  arguably  a  major  rule,  and 
one  which  will  significantly  affect  a 
substantial  number  of  HMOs. 
Accordingly,  we  have  prepared  the 
following  analysis  which,  together  with 
the  remainder  of  the  preamble, 
constitutes  a  Regulatory  Impact 
Analysis  and  a  Regulatory  Flexibihty 
Analysis. 

•  The  statute  and  regulations  together 
open  up  significant  new  opportunities 
for  managed  care,  both  through 
elimination  of  organizational 
restrictions  and  through  the  creation  of 
the  self-referral  option.  They  are 
intended  to  broaden  opportunities  for 
entities  wishing  to  operate  FQHMOs, 
and  to  minimize  confusion,  costliness, 
and  inefficiency  in  the  operation  of 
FQHMOs  while  preserving  the 
protections  for  FQHMO  enrollees  in  the 
event  of  insolvency  of  the  legal  entity. 

•  The  1988  Amendments  and  these 
proposed  regulations  usher  in  a  new  era 
for  HMOs.  We  believe  we  have 
propo,sed  regulations  that  give  FQHMOs 
substantial  freedom  to  operate  new, 
non-qualified  coordinated  care 
products,  and  to  offer  self-referral 
options.  These  proposed  regulations 
should  open  new  markets  for 
coordinated  care,  such  as  small 
employer  groups  and  employer  groups 
that  are  hesitant  to  move  from  free 
choice  of  providers  directly  to  a  closed 
panel  of  providers.  Through  judicious 
decision,  FQHMOs  should  be  able  to 
minimize  their  risks,  even  in  offering  a 
self-referral  option,  to  achieve 
significant  enrollment  growth  and 
market  share. 

•  On  average,  an  FQHMO  achieves 
savings  of  approximately  15  percent  of 
cost  compared  to  costs  under  indemnity 
plans.  Average  annual  health  care 
spending  in  the  American  economy  is 
approximately  $4,000  per  family.  We 
estimate  that  there  are  more  than  35 
million  Americans  enrolled  in 
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FQHMO*,  or  approximately  15  percent 
cf  the  population.  WhJe  this  percanta^e 
;s  increasing,  the  rate  of  incrsese  has 
slowed  in  recent  ye€L's  If  the  flexibility 
affordwi  by  these  t^ulations  were  to 
accslarate  by  only  one  year,  resulting  in 
the  switching  of  an  additional  1  percent 
of  families  from  fee- for- service 
a-rangemants  into  FX^HMOs,  expected 
savTP^s  to  the  econorr.y  would  be  about 
SlOO  m;llion  per  year  Self-refwrral  is 
such  an  innovative  system  of  health  care 
delivery  that  we  have  no  basis  on  which 
to  estimate  how  many  plans  will  adopt 
ii,  let  alone  estimate  its  likely 
marketplace  effects  over  time.  However. 
It  appears  to  us  that  a  shift  of  1  percent 
m  market  share  is  a  conservative 
estimate  of  likely  effects  Substantial 
evidence  exists  that  many  fam.ihes  do 
not  switch  to  HMOs  in  order  to  rvtam 
tnisted  physicians  or  thie  ability  to  select 
a  future  physician  unconstrained  by  the 
hlMO's  panel  If  such  families  compose 
5  Of  10  percent  or  more  of  the  t  ^tal 
market  share,  the  effects  of  this  rule 
could  be  much  larger 

•  One  alternative  provision  we 
considered  was  to  require  the  legal 
entity  to  be  a  health  and  welfare 
organization  or  other  tN'pe  of 
cr^anization  regulated  by  the  State.  This 
was  based  on  an  interpretation  of  the 
Congressional  reports  tnat  heaiLh 
insurers  are  the  only  types  of 
organizations  which  Congress  wanted  to 
operate  FQHMOs  as  lines  of  business. 
However,  because  Congress  did  not 
address  this  limitation  in  the  statute,  wa 
believe  it  is  preferable  to  bti  flexible  and 
a'low  different  types  of  ortir.irations 
the  opportunity  to  operate  rT}H^^^J^s 

We  also  considered  increHsmg  the 
performance  cnteria  which  would  be 
used  to  test  the  fiscal  soundness  of  the 
legal  entity.  We  recomimended  th.it  the 
indications  for  fiscal  soundness  be  the 
same  for  FQHMOs  which  are  legal 
enlines  and  for  legal  entities  which 
openite  an  FQHMO  as  a  component  cf 
the  organization.  The  purpose  of 
.r.crea.smg  the  requirements  would  have 
b*wn  to  safeguard  agaip.st  the  possibiUty 
of  ^uture  insolvency  However,  our 
decision  not  to  recommend  increased 
requirements  was  bflsed  on  the  fact  that 
Sr-le<":an  of  additional  msts  for  fiscal 
soundness  would  have  b*«er.  arbitrary 
since  the  size  and  complexity  of 
organizations  selecting  the  option  of 
organizing  the  FQH>.tO  as  a  component 
IS  unknown  and  would  not  have  been 
effective  In  achieving  the  desired 
objective  Ltcb  component  of  the  fiscal 
soundness  requirement  \s  discussed 
belovr-: 

•  .Vet  worth  We  ccns'.der»»-i  -"•-;'!  ;'ing 
a.;  FQHMO  to  have  a  minimum  net 
■worth  in  addition  to  requiring  that 


assets  be  greater  than  unsubordinated 
liabilities.  We  concluded  that  this 
requirement  could  be  unduly 
burdensome  for  smaller  organizations 
and  could  impair  future  viability  by 
tying  up  capital  necessary  for  on-going 
ofjerations.  Furthermore,  FQHMOs 
currently  are  allowed  to  offer  a 
multitude  of  other  products  outside 
their  service  area  and  no  additional 
financiel  requi.rements  ere  imposed 
when  they  do  so  Therefore,  it  was  not 
reasonable  to  impose  special  financial 
requirements  on  a  iaiiai  entity  just 
because  it  chooses  tr:  '>p«''ate  a  non- 
qualified hetii'h  S^M"fi:s  plan  w;;hin  the 
FQHMO  s«r\;ce  area 

•  Sufficient  cai>h  flow  We  considered 
increasing  the  requirem.ents  from 
"sufficient  cash  fiow  and  adequate 
liquidity"  to    po-sitive  working  capital.' 
We  chose  to  retain  the  existing 
requirement  and  not  adopt  the  m.ore 
stringent  positive  working  capital 
requirement  for  the  same  reasons  we 
chose  to  retain  the  same  net  worth 
requirement.  We  believe  that  changing 
the  existing  requirement  would  not 
result  In  more  effective  safeguards  to  the 
viability  of  the  FQliMO  and  would  have 
created  more  burdens  on  the  industry 
without  •  commensxirate  benefit  .o  the 
government.  Furthermore,  the  positive 
working  capital  requirement  would 
have  been  unenforceable  since  the 
nonnal  ebb  and  flow  of  business  affairs 
cannot  be  monitored  on  a  daily  basis. 
Therefore,  by  retaining  "sufficient  cash 
flow."  we  are  recognizing  that  the  legal 
entity  must  be  able  to  .maintain  its 
accounts  payable  at  a  level  that  a.ssures 
reasonably  prompt  paymer.t  of  bills 

•  Cumulative  net  operating  surplus. 
We  considered  requiring  that  net  worth 
be  restricted  if  the  legal  entity  or  its 
predecessor  entity  (that  is.  the  FQH\iO; 
could  not  meet  the  existing  req^-i.-eraent 
that  it  have  a  cumulative  net  operating 
surplus  for  the  period  covering  the  three 
most  recent  fiscal  years  and  a  net 
operating  surplus  during  the  most 
recent  fiscal  year  Under  the  existing 
regulations,  if  this  test  is  not  miet  thy 
organization  is  required  to  submit  a 
financial  plan  satisfactory  to  the 
Secretary  to  adiieve  net  operating 
surplus  within  the  available  fiscal 
resources. 

We  chose  to  retain  the  existing 
requirements  because  we  concluded 
that  restricting  net  worth  would  be 
unduly  burdensome  and  would  rot 
substantidlly  increase  the  l:kk  lihood 
that  the  organization  w,^uld  remain 
fiscally  sound.  Instead,  by  continuing  to 
require  a  financial  plan  for  the  FQI IMO 
component  that  can  he  m.onitored  on  an 
on-going  basis.  HCFA  cari  closely 
evaltiate  the  progress  of  the  organization 


in  strengthening  its  financial  position. 
We  believe  this  is  sufficient 

However,  we  do  intend  to  increase,  at 
the  discretion  of  the  Secretiiry.  the 
reporting  requirements  for  legal  entities 
operating  FQHMOs  as  a  component 
which  do  not  meet  the  operating  surplus 
test  In  this  regard,  we  intend  to  reserve 
for  ourselves  the  option  cf  requiring 
more  frequent  reporting,  a  more  specific 
corrective  action  plan  or  other  evidence 
whu.h  can  assure  tlie  Secretary  that  the 
organization  will  be  able  to  maintain  on- 
going operations.  These  increased 
requirem.ents  ran  be  imposed  on  a  case 
by  case  basis  throufth  the  compliance 
monitoring  process  and  might,  :f 
,=!ppropri3te,  include  a  requirement  that 
net  worth  be  restricted  to  provide  HCFA 
with  greater  assurances  tiiat  the 
organization  will  rem.ain  viable. 

vVe  have  also  added  a  requirement 
that  the  FQHMO  cxtmponent  be  viable. 
Thus,  if  the  FQHMO  com.ponent  by 
itself  does  not  have  an  adequate  history 
of  operating  surpluses,  we  will  have  the 
authority  to  request  a  financial  plan.  In 
this  way,  we  can  safeguard  the  interests 
of  the  FQHMO  enroilees  by  on-going 
monilonng  of  the  FQHMO  operations.  If 
financial  performance  deteriorates,  we 
may  have  concerns  about  the  quality  of 
care  provided  by  the  FQHMO.  By 
adding  this  requirement,  we  will  be  able 
to  request  corrective  ac'ion  on  the  part 
of  the  FQHMO  component  specifically 

Thirdly,  we  considered  allowing  net 
worth  together  with  a  histor>'  of 
producing  net  income  to  substitute  for 

other  arrangements  '  as  descri!-.€d  bv 
§41".107(a){3)(i)iD)  as  a  way  cf 
demonstrating  compliance  witii  the 
insolver!.'7  provisions  of  the  law 
Contrary  to  the  decision  to  utilize  the 
.same  test  for  fiscal  soundness  for  both 
a  legal  entity  and  a  component  of  a  legal 
entity,  we  are  proposing  to  pldce  more 
stringent  requirements  fur  insolvency 
pruioction  in  cases  where  the  FQH\iO 
is  a  component  of  a  legal  entity  or  where 
the  FQHMO  offers  other  health  benefits 
plans  outside  the  qualified  sen.  ire  area 
In  these  cases,  we  are  pniposing  to  not 
allow  net  worth  and  a  hi.stcrv  cf 
producing  net  income  to  substitute  fo: 
restricted  reserves  because  we  are  not 
convinced  th^t  this  will  provide 
adequate  protection  of  FQHMO 
enrollees  in  the  event  of  insolvency  of 
the  legal  entity. 

The  new  option  available  for  an 
organi/iitional  structure  creates  a 
potential  for  more  complex  and  diverse 
org/>.R:7j5tions  to  be  able  to  operate 
FQHMOs.  A  costly  dowmtum  m  one  or 
more  of  the  businesses  of  the  legal  entity 
could  occur  quite  rapidly  In  the  event 
of  insolvency,  the  enrollees.  creditors 
and  vendors  of  all  the  businesses  of  the 
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legal  entity  will  make  claim  to  the  assets 
of  the  legal  entity.  Thu.s.  rather  than 
allowing  net  worLh  arid  a  history  of 
operating  surplus  to  substitute  for 
reserves,  we  believe  thu  most  effe<:iive 
way  to  protect  enrdllees  is  by  requinnc 
that  the  FQHMO  or  the  iegaf  entity  as 
appropriate  establish  a  restnc  ted  resen.  e 
which  can  be  used  only  for  the  expii-  it 
purpose  of  protecting  the  enrollees  of 
the  FQHMO  in  the  event  of  insolvency. 
The  restricted  reserve  would  have  to  be 
held  through  a  Trust  Agreement  with  « 
bank  or  some  other  arrangement 
satisfactory  to  the  Secretary.  Under  such 
an  arrangement  funds  are  deposited  into 
the  account  for  use  only  upon  arrival  of 
a  specific  third  party,  such  as  the  State 
Insurance  Commissioner  or  'he 
Secretary,  in  the  event  of  msolvency  or 
bankruptcy  of  the  legal  entity.  In  this 
way,  we  hope  to  deter  the  courts  from 
allowing  other  "injured  parties"  to  have 
access  to  these  reserves  prior  to  settling 
the  claims  of  the  FQHMO  enrollees. 

Finally,  we  considered  changing  the 
current  practice  of  allowing  FQHMOs  to 
offer  other  health  benefits  plans  outside 
their  sen  ice  area  to  require  that  these 
organizations  establish  a  legal  entity 
which  would  operate  the  FQHMO  and 
the  other  health  benefits  plans  as 
separate  lines  of  business.  Under  this 
option,  each  of  these  lines  of  business 
and  products  offered  by  the  FQHMO 
would  operate  under  different  names. 
Upon  analysis  of  the  statute  and  the 
legislative  history  of  the  1988 
Amendments,  we  concluded  that  the 
Congress  did  not  intend  to  change  the 
status  quo  for  existing  FQHMOs,  but 
rather  to  broaden  opportunities.  The 
change  described  above  would  have 
created  limitations  on  the  practices  of 
FQHMOs  that  have  been  allowed  for 
many  years.  Therefore,  we  further 
concluded  that  the  restrictions  imposed 
on  organizations  by  title  XIII  only  apply 
to  activities  within  n  spec: f;«<d  sprvice 
area. 

I  ist  of  Subjects  m  42  CJR  Pah  417 

.^dmini.^trative  practice  and 
procedure.  Health  maintenanrp 
organizatio:    ,HMO). 

Par'  4 1  -  jf  Chapter  IV  of  title  42 

would  be  amended  as  set  forth  below 

FART  4 17— HEALTH  MAIffTENANCE 
ORGANIZATIONS.  COMPETITiVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1  The  authonty  citation  f{>r  part  417 
iS  revised  to  reed  as  follows 

Authontv:  Sees  1102   1833(a)(1)(A), 
1861(s)(2HHj,  1866(a),  1871,  1874.  and  1876 
of  the  Social  Security  Act  (42  U.S.C  1302, 

r^95i;3l(lK.'\';,  1395xfsK'21fHl  ngscxfai 


•!395hh,  1395kk  and  139!jmml:  »«,  •!l4i!f!f 
Public  Uw  97-248  (42  U.S  ('   1  ^Q'^rrm  note), 
sert;oD  9J]2(c)  of  Public  Lav»  9<*-')i>y  (42 
use.  1395inin  note):  and  section  1301  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e) 
and  ,-)!  l',S.C.  9701. 

2  -Section  417.1  is  amended  by 
revising  the  definition  of  health 
niamtenance  organization  and  adding, 
m  alphabetical  order,  a  definition  of 
self-referral  option,  to  read  as  follows: 


5417 


Oenn  *ji,;ni 


Health  maintenance  organization 
(HMO)  means  a  public  or  private  legal 
entity  or  a  distinct  component  of  such 
a  legal  entity  that — 

(1)  Is  organized  under  the  laws  of  any 
State  for  the  purpose  of  providing  or 
arranging  for  the  provision  of  basic  and 
supplemental  health  services;  and 

(2)  Meets  the  requirements  of  section 
1301  of  the  PHS  Act  and  the  regulations 
in  subparts  B  and  C  of  this  part  and 
§§417.168  and  417.169. 

Self-referral  option  means  the  option 
that  an  HMO  may  offer  its  enrollees 
permitting  them  to  obtain  certain 
speciRed  basic  health  services  (which 
are  not  emergency  services)  from 
sources  other  than  the  HMO,  in 
accordance  with  the  rales  set  forth  in 
§417.107. 


I41.M01    iA<-n«nd«d] 

3.  In  §417.101,  paragraph  (e)  is 
removed. 

4.  In  §  417.103,  paragraph  (c)  is 
revised  to  read  as  follows: 

§417.103     Pc^Tic^r*  ot  Dante  ar-t 

•upptementei  h».j;,;'^  »#rvice« 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  to  the  provision  of  the 
services  of  a  physician  if  any  of  the 
following  conditions  is  met: 

(1)  The  HK^O  determines  that  the 
services  are  unusual  or  infrequently 
used  services. 

(2)  Because  of  an  emergency,  it  was 
medically  necessary  to  provide  the 
services  to  the  enrollee  other  than  as 
reouired  by  paragraph  (a)  of  this  section. 

(3)  The  services  are  provided  as  part 
of  the  inpatient  hospital  services  by 
employees  or  staff  of  a  hospital,  or 
provided  by  staff  of  other  entities  such 
as  community  mental  health  centers, 
home  health  agencies,  visiting  nurses' 
associations,  independent  laboratories, 
or  family  planning  agennej. 

(4)  The  services  are  provided  under 
the  self-referral  option  described  in 


■i    In  ^4:  '  "  '4    ;,,«,[' H^'raph  (a)  is 

'v\  s-w"!  \c  read  as  follows: 

I  4 1  ■'  1  04     Payment  lot  bstk  health 

(a)  Basic  health  services  payment. 
Each  HMO  must  provide  or  arrange  for 
the  provision  of  basic  health  services  for 
8  basic  health  services  payment  that  is 
subject  to  the  following  requirements 
end  options: 

(1)  The  payment  must  be  paid  on  a 
periodic  basis  without  regard  to  the 
dates  these  services  are  provided. 

(2)  The  payment  must  be  fixed 
without  regard  to  the  frequency,  extent, 
or  kind  of  basic  health  services  actually 
furnished. 

(3)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  payment  must  be 
fixed  under  a  community  rating  system, 
as  described  in  paragraph  (b)  of  this 
section. 

(4)  The  payment  may  be 
supplemented  by  nominal  copayments 
that  may  be  required  for  the  provision 
of  specific  basic  health  services.  Each 
HMO  may  establish  one  or  more 
copayment  options  calculated  on  the 
basis  of  a  community  rating  system. 

(i)  Except  as  provided  in  §417.107.  an 
HMO  may  not  impose  copayment 
charges  that  exceed  50  percent  of  the 
total  cost  of  providing  any  single  service 
to  an  enrollee,  nor  in  the  aggregate  more 
than  20  percent  of  the  total  cost  of 
providing  all  basic  health  services. 

(ii)  To  ensure  that  copayments  are  not 
a  barrier  to  the  utilization  of  health 
services  or  to  enrollment  in  the  HMO, 
tliere  is  also  a  limit  on  copayments  for 
any  calendar  year.  An  HMO  may  not 
impose  on  any  subscriber  (or  enrollee 
covered  by  the  subscriber's  contract 
with  the  HMO),  cofMyment  charges  that 
exceed  200  percent  of  the  total  annual 
premium  that  the  subscriber  (or 
enrollee)  would  pay  if  enrolled  under  an 
option  with  no  copayments.  This 
limitation  applies  only  if  the  subscriber 
(or  enrollee)  demonstrates  that 
copayments  equal  to  200  percent  of  total 
premiums  have  been  paid  in  that 
calendar  year. 

(5)  If  an  HMO  permits  basic  health 
services  to  be  obtained  through  the  self- 
referral  option  described  in  §417.107. 
the  basic  health  services  payment  may 
be  supplemented  for  these  services  as 
follows: 

(i)  By  a  reasonable  deductible  when 
the  service  is  a  physician  service. 

(ii)  By  a  separate  system  of 
copayments  that  apply  only  to  services 
obtained  through  the  self-referral 
option.  These  copayments  are  not 
subject  to  the  limitations  set  forth  in 
paragraph  (a)(4)(ii)  of  this  section. 
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p.  A  new  5417  10"  is  addftci  'c  rrtac 

as  fi.-i!ovvs 

441"  107    S«<f-r«i«ml  option. 

(a)  On^rn!  nj.v  An  HMO  ni^^v  rr.ake 
available  to  its  enroiiees  ft  self- referral 
option  und<?r  whu  h  they  rnav  obtain — 

(1)  B«<tic  he«!*h  services  tnet  srw 
physician  vjtvichs  (as  spe<  '^-c  I  :-i 
§41''  lOlfflK;)!    from  phv^r  la;".  iv 
other  rt-.-^'T;  professionals  aH:!  are  not 
ar.pl"Vt«d  b\,  under  c:orT.r'i'  •   tr  '--rher 
arr?.n>j«^T;f»r.t  with,  nr  otherAi'>." 
af'^^ii^t^d  wth  »he  HMO,  and 

iZi  Other  basic  heallh  services  from 
providers  not  affiliated  with  the  HMO 
if— 

(i)  The  services  are  obtained  on  the 
basis  of  referral  'rv  «  physician 
descnbed  m  parsgrFiph  (a)(1)  of  this 
section:  and 

(ii)The  rlVJ'  p reauthorizes  the 
service. 

(b)  Scope  of  self- referral  option.  If  an 
fiNin  mdkes  available  tc  its  Hnrollees  a 
sh  i-r^fBrra!  optvn,  the  HMO; 

11  M«v  *st;^'M.->h  the  scope  of  the  self- 
'-'Vr'ai  io*ion,  ir.rluding  the  particular 
' ,  vifi  '■!  services  that  may  be  obtained 
■  3  swc'-referral  bfls  s  K.^  enrollees  to 
A^   T!  i?  offers  'he  self  rufarral  option, 
and  the  rcpavment!;  and  deductibles 
ha'jed  However  if  the  HMO  offers  the 
■):)'■  ::\  1 1  a  p»-t:  ular  group,  the 

>,'«■. 'T'-nf;  a;  1  deductibles  established 
:?r  t:;e  group  mist  apply  to  all  enrollees 
of  the  group 

(2)  Must  establish  a  plan,  including 
limits  and  restrictions,  for  authorizing 
the  provision  of  basic  health  services 
other  than  physicians'  services  by 
unaffliated  providers  and  health 
profe."!";  irais  if  those  services  are 
prescT;'v»d  *-y  a  physician  seen  on  a  self- 
refe-ra'  nas-s 

(cl  Approval  of  self-referral  option — 
(1)  HCFA  must  approve  in  advance  the 
establishment  or  modification  of  a  self- 
referral  option. 

(2)  To  secure  HCTAs  initial  and 
continuing  approval  of  a  self-referral 
option,  the  HMO  must  demonstrate  to 
HCFAs  ta'  ^fi  tion  that  it  meets  all  the 
requirerr.e.its  :.:  paragraph  (d)  of  this 
section. 

(d)  Requirements  for  approval.  The 
HMO  must  demonstrate  that  it 
continues  to  comply  with  all 
requirements  for  Federal  qualification, 
including  that  all  the  basic  health 
servrv's  ar^  avr'ab'.e  and  accessible 
thrcL^n  -.'^'  "t'd  providers  and  health 
profe^-  w'a  I  ^  '  i  that,  under  the  self- 
referra'  pian  't.^  H\iO  meets  the 
follnvN,:i^  r»qu.*ements' 

(1)  L,rr,!ts  phvs;  ■».',  '.t;rvices  obtained 
through  self-refKr-a;  so  'na;  expenses  for 
those  services  a-e  n.n  -^-.ore  than  ten 
r-^rr-ent  of  the  HMO  s  total  expenses  for 


h«»H!,ti  wvi  •♦<.  that  ar^'  rion- 


i;"-i  '.  i'tiysician  v".  •  ps 
,<.    M,i,;  ':i:ns  incent;'.  e'- for  enr-Miees 
to  use  services  as  provided  or  a.'-^a;  ^ci 
for  by  the  HMO. 

(3)  Maintains  systems  for  planning, 
organizing,  administering,  and 
monitoring  the  self-referral  option  as  a 
means  of  ensuring  compliance  with  all 
requirements  for  Federal  qualification 
(as  set  forth  in  subparts  B  and  C  of  this 
part). 

(4)  Maintains  a  specific  system  for 
recording  and  evaluating  the  HMO's 
experience  with  the  self-referral  option 
in  order  to  document  continued 
compliance  with  the  ten  percent  limit  in 
paragraph  (d)(1)  of  this  section.  The 
system  must  include  information  on 
expenses  and  utilization  based  on 
actuarially-certified  estimates  and 
experience  as  it  becomes  available. 

(5)  Processes  and  pays  claims 
resulting  fi^m  the  option. 

(6)  Provides  enrollees  with  a  full  and 
understandable  explanation  of  the  self- 
referral  option.  This  information  must 
include  the  following: 

(i)  Services  covered, 

(ii)  Limitations  or  restrictions  on 
services. 

(iii)  Eligibility  requirements. 

(iv)  Pnx»dures  for  obtaining  services. 

(v)  Enrollee  responsibilities. 

(vi)  Payment  policies. 

(vii)  Enrollee  cost-sharing 
requirements  (including  non-covered 
expenses). 

(viii)  The  inability  of  the  HMO  to 
ensure  the  quality  of  these  services. 

(ix)  Impact  on  continuity  of  care. 

(7)  Provides  reports  to  HCFA  as 
follows: 

(i)  Confenf.  The  reported  information 
must  include  expenses  paid,  incurred 
and  reported  expenses  not  yet  paid,  and 
estimates  of  incurred  but  not  yet 
reported  claims. 

(ii)  Frequency  The  reports  must  be 
submitted  to  HCFA  on  a  quarterly  basis 
or  at  lesser  intervals  if  specified  by 
HCFA. 

(8)  For  the  purposes  of  §  417.120, 
maintains  an  adjusted  net  worth  that  is 
equal  to  three  months  of  expenses 
(based  on  actuarially-certified  estimates 
adjusted  for  experience)  for  providing 
the  self-referral  option.  For  purposes  of 
the  self-referral  option,  adjusted  net 
worth  means  net  worth  excluding  land, 
buildings,  equipment,  guarantees, 
intangibles  and  restricted  reserves. 

(9)  Has  in  place  arrangements  to  cover 
at  least  four  months  of  expenses  for  the 
self-referral  option  if  the  HMO  becomes 
insolvent. 

(10)  Ensures  that  all  physician 
services  are  furnished  by  a  licensed 
physician  or  by  another  health 


professional  authorized  under  State  law 
to  provide  those  .servires 

;ej  Enforcement — (1;  If.  at  aiiv  tiriio, 
'hr  HMO's  ratio  of  total  expenses  for 
st'if-rttfenwi  phvsuian  •^ervurts  to  total 
expenses  for  all  physician  services 
exceeds  ten  percBOt,  the  HMO  must — 

(i)  Submit  a  corrective  action  plan  to 
HCFA; 

(ii)  Initiate  corrw:'  ve  action  that  is 
approved  by  HrPA  a.  1 

(iii)  Cease  markwtiiig  the  self-referral 
option 

(2)  If  HCFA  is  not  satisfied  witli  the 
HMO's  corrective  actions.  HCFA  may 
revoke  approval  cf  the  HMO's  self- 
referral  option.  When  approval  is 
revoked,  the  HMO  must  cease  marketing 
and  offering  the  option.  The  HMO  may 
continue  to  administer  the  option  for 
contract  agreements  in  effect  at  the  time 
approval  is  revoked,  but  only  until  the 
time  period  covered  by  such  agreements 
expires. 

7.  In  §417.120.  paragraph  (a)  is 
revised  to  read  as  follows: 

{[41^,120     Fi«ca<ly  tound  op«efatiori  s.-^d 
aBtunption  o<  financtai  ri«k. 

(a,  F- ,sc ;];./. srur'd  -  ppmtion — (l) 
General  require'iu    '.^  L*  ^  HMO  or 
legal  entity  of  whi^h  t:  e  hMO  is  a 
component  must  have  a  fiscally  sound 
operation,  as  demonstrated  by  the 
following: 

(i)  Total  assets  greater  than  total 
unsubordinated  liabilities.  In  evaluating 
assets  and  liabilities,  loan  funds 
awarded  or  guaranteed  under  section 
1 105  of  the  PHS  Act  are  not  included  as 
liabilities 

(ii)  Sufficient  cash  now  and  adequate 
liquidity  to  meet  obligations  as  they 
become  due. 

(iii)  A  net  operating  surplus,  or  a 
financial  plan  that  meets  the 
requirements  of  parepraph  (8)(2)  of  this 
section 

(iv)  An  insolvency  protection  plan 
that  meets  the  requirements  of 
§  417.122(b)  for  protection  of  enrollees. 

(v)  A  fidelity  bond  or  bonds,  procured 
and  maintained  by  the  HMO  or  the  legal 
entity,  in  an  amount  fixed  by  its 
policymaking  body  but  not  less  than 
$100,000  per  individual,  covering  each 
officer  and  employee  entrusted  with  the 
handling  of  its  funds.  The  bond  may 
have  reasonable  deductibles,  based 
upon  the  financial  strength  of  the  HMO 
or  the  legal  entity. 

(vi)  Insurance  policies  or  oLher 
arrangements,  secured  and  maintained 
by  the  I-fMO  or  the  legal  entity  and 
approved  by  HCFA  to  insure  the  HMO 
against  losses  arising  from  professional 
liability  ciairri.-;,  fi-e.  theft,  fraud, 
embezzlement,  and  other  casualty  r.sks 

(2)  Financial  plan  requirement — (;)  if 
an  HMO  thn»  ;s  a  legal  enti?-.   nr  p.  !«^n! 
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entity  cf  which  an  HMG  is  a 
componont.  has  not  eamad  a  ci.;nai8tive 
net  operaung  surpluf.  during  the  three 
most  recent  fiscal  veers,  did  not  earn  a 
net  operatjnjj  surplus  d  jr.ns^  the  most 
THcent  fiscal  vear  or  does  not  have  a 
positive  net  worth,  the  HMO  or  io^al 
entity  must  submit  a  fn.ancu-il  ;  Ian  T^ie 
financial  plan  must  be  satisfac  ')r\'  'c 
HCFA  and  must  descntx^  projp-.te  i 
operations  of  the  HMO  or  legai  entity 
that  w:ll  enable  it  to  a("±ieve  net 
0{>€rating  surplus  within  .^vaiU;  jle  fiscal 
resources. 

(iij  This  plr.ii  muit  irjcmdw 

(A)  A  'i-'a.-Hd  rnarke'ing  plan; 

(B)  Statenienis  of  the  lH>;ai  entity's 
revenues  and  expen,ses  on  an  flfcrua! 
basis,  including  a  project! or  of  revenues 
and  expenses  for  the  HMO  if  ti,e  }iMO 
is  a  component  of  a  legal  entity  or  if  the 
HMO  offers  other  benefi'  packages  in 
the  service  iirea. 

C)  Sources  and  usps  of  funds 
statements,  and 
(Dj  Balance  sheets 

*  •  C'  «  « 

8  hi  a  417  122  paragraph  (a)  is 
revised  to  read  as  follows: 

*»  417.122     PTot»ctiof!  of  •nfo4>««*. 

(a)  Liability  protectio:}—  :  1 .  Fsch 
HMO  or  legal  entity  of  which  the  HMO 
is  a  component  must  adopt  and 
maintain  arrangements  satisfactory  to 
HCFA  to  pro'ect  the  HMO's  enrol iees 
horn  incurrtng  iiabilit>  for  payment  of 
any  fees  that  are  the  legal  obligation  of 
the  HMO  or  the  legal  entity  These 
arrangement^  mey  mciude  anv  of  the 
folicwiMg: 

(i)  Contractual  arrangements  tiiat 
prohibit  'he  HMO's  health  car« 
providers  used  by  the  enrollees  from 
holding  any  enroilee  liable  for  payment 
of  any  fees  that  are  the  legal  otiligation 
of  the  HMO  or  the  legal  entity  of  whu:  h 
the  HMO  is  a  componf-'nt 

lui  Insuianre,  sfneptaDle  to  HCFA. 

(ill)  Financial  reserves  tor  uncovered 
I'abilities  that  are  arreptnble  to  HCFA, 
are  restncted  for  use  onl>  m  the  event 
of  insohency  or  banL'i:ptcv,  and  are 
held  for  the  explicit  purp<ise  of 
protecting  the  HMO's  enrollees  from 
ii^bilitv  for  payment  of  any  fet-^s  that  are 
the  !«gal  obligation  o'  the  i{M(i  or  of  the 
!egai  entity  of  which  the  HMO  is  a 
component  Arrangements  that  are 
acceptable  to  HCFA  are  tn^st  agreements 
that  include  a  provision  which  re<}uires 
tiie  approval  of  the  State  insurance 
commissioner  or  other  State  official 
w".'h  like  authanfy  before 
reimbursement  i:;an  be  made  from  the 
reserve.  For  purposes  of  this  pardgraph 
"uncovered  habiiitias'  aio  deiined  as 
any  healtfi  care  .service  ixst  for  whichi 
Hn  BiiroJiee  may  be  held  liable  in  the 


iside  or 


p^ en^  of  the  HMO  s  or  legai  entity's 
ins'^lvency  o?  banknip'ry 

;iv)  Ar.y  other  arrangemenU 
,=tcr:ept8bie  to  HCF.-A   if  'hf-  HMO  is  s 
■'Kfii  HCtri.',  a:',:  ■•prr-VN    ,  ■   rrier 
tjusmesses,  a  his*,:,>''v  j*  nafficientnet 
"."■'" ;-th  together  u  it.:  t  .';;story  of 

;,wi.'!iti-:i>,  surplus  m.,^t,'.  '>«  considered 
s.i'.sfacio'Tr'  Howevp:    if  'hf  fW'~  i.'  ,» 
.'.r  porier;;  •'!  a  .it^yai  er.titv 
otht-r  h»fai:n  hw^nei.'s  p.ans 
G^:t-siut.-  .:.[  'is  ser','!,- 1  n'f;-''   ih'^ 
uncovered  !K>5;.,ll;^•^  s-f  ■r.r  HMOraust 
b*-  p,r:'tec-tHO  th.'-tii.^h  t;  -  u.se  of  financial 
re5e:\ siS,  as  descnt>eu  ;ri  paragraph 
(a)(l](iii)  of  this  section. 

(2)  The  rfiquirements  of  this  paragraph 
do  net  Bp{   V  ;c  sn  HMO  or  the  legw 
entity  of  whi  r  Me  HMO  is  a 
componen'   *  .i'  FA  determines  that 
State  law  j  rctt  is  the  HMO  enrollees 
from  liability  f ;'  rav-nent  of  any  fees 
that  are  the  lege     >i; i igation  of  the  HMO 
or  of  the  legal  eri'ity  of  which  the  HMO 
is  a  compooeni. 
•        •        •        •        • 

9.  A  new  §  417.123  is  added  to  read 
as  follows 

|417  123     U»«  o(  a  guarikr.tcx 

(a)  Definition  Guamrtcr  means  an 
organization  that  has  b'er.  ar:  ,-oved  by 
HCFA,  in  response  to  a  request  n&de 
under  paragraph  (e)(3)  of  this  section,  as 
meeting  the  requirements  of  paragraph 
(e)(4)  of  this  section 

!l^  Sosis  for  use  of  a  guarantor.  If  at 
the  time  of  quaitfication  or  st  any  time 
a  tier  the  HMO  has  been  f  ederelly 
Qualified,  the  HMO    r  'he  legal  entity  of 
which  the  HMO  js  a  component  does 
not  meet  the  requirements  of  §8417.120 
and  417  122,  the  HKiO  nr  \h>'  '^Kft! 
e'ltitv  may  applv  to  Mf  TA  to  ;:3.'e  ;he 
rosour(»s  of  a  guarantor  i  onsidered  for 
'De  purpose  of  me+^fOK  ;nese 
requirements 

ifi  Bequpsi  for  use  of  guarantor.  The 
HMO  or  the  legal  entity  of  which  the 
IV.K'O  IS  a  component  tius'  ap'.^ly  to 
HCFA  m  wntmg  to  use  the  financial 
rescL^rces  of  a  guarantor  and  specify 
wiit-iner  the  guaran'ee  will  be  for  fiscal 
soundness  or  insolvency  protection  or 
both.  The  HMO  or  the  legal  entity  of 
V  hich  the  HMO  is  a  component  must 
submit  documentation  that  the 
guarantor  meets  the  requirements 
specified  in  pangraph  (d)  of  this 
section  In  sdditioi:   the  HMO  or  the 
iHgai  entity  must  s^f, nut  the  guarantor's 
!i;dep«ndentlv  ai.duod  financial 
statements  for  the  two  most  recent  fiscal 
vears  and  the  guarentor's  year-to-date 
f  nam  lal  statem«-nl   including  balance 
sheet,  profit  and  loss  statement,  and 
(.ash  tlow  statement. 

(d)  Requirements  the  organization 
must  meet.  In  order  for  the  HMO  or  the 


;ai  er: 


lA  t ;  i. 


Fis  a 


■if  wt.  1  h  the  M* 
corriponent  tc  ..sf  rin  rs' 
guarantor,  tha:  .\Ty.h:../.!r .:.':.  ::  ,.;«,•   \m^\ 
the  following  requirements: 

(1)  Be  a  legal  entity  authorized  to 
conduct  business  within  a  State  of  the 
United  States. 

(2)  Own  the  majority  of  voting  equity 
in  or  directly  control  the  HMO  or  tne 
legal  entity  of  which  the  HMO  is  a 
component. 

(3)  Not  be  urder  Ferfpral  or  State 
bankruptcy  or  reio  h  b     « ; ,  on 
proceedin^'- 

(4)  Havt  e  net  wurJi,  not  including 
land,  buildings,  equipment,  other 
guarantees,  intangibles  and  restricted 
reserves,  equal  to  the  greatest  of  the 
following: 

(i)  $.5  million:  or 

(ii)  Three  months  of  total  operating 
expenses  for  the  specific  HMO  that  it 
will  guarantee;  or 

(iii)  A  net  worth  In  an  amount  needed 
to  bring  the  HMO's  net  worth  to  a 
positive  figure  and  that  assures  that  the 
HMO  or  the  legal  entity  of  which  the 
HMO  is  a  component  has  suffideut  cash 
flow  and  adequate  liquidity  to  meet 
current  obligations. 

For  purposes  of  insolvency  protection 
only,  the  guarantor  must  only  meet  the 
greater  of  paragraph  (i)  or  (ii)  of  this 
section, 

(5)  If  the  guarantor  is  regulated  by  a 
State  insurance  commissioner  or  other 
State  official  with  like  authority,  it  must 
meet  the  net  worth  requ:rements  of 
paragraph  (d)(4)  of  th.,s  s»  •,   n,  with  all 
guarantees  and  all  investments  in  and 
loans  to  organizations  covered  by 
guarantees  excluded  from  its  assets. 

(6)  If  the  guarantor  is  not  regulated  by 
a  State  insurance  commissioner  or  other 
State  official  with  like  authority,  it  must 
meet  the  net  worth  requirements  of 
paragraph  (d)(4)  of  this  section  with  all 
investments  in  and  loans  to 
organizations  covered  by  a  guarantee 
and  to  related  parties  (subsidiaries  and 
affiliates]  excluded  from  its  assets. 

(e)  Multiple-entity  guarantees.  If  an 
organization  wishes  to  guarantee  more 
than  one  HMO  or  legal  entity  with  an 
HMO  component  that  it  owns  or 
controls,  the  guarantor  must  meet  the 
requirements  of  this  section  for  each 
HMO  or  legal  entity  covered  by  a 
guarantee  and  any  other  conditions 
established  by  HCFA. 

(f)  Dual-purpose  guarantees  If  an 
organization  wishes  to  guarantee  an 
hMO  or  a  legal  entity  with  an  HMO 
component  for  both  fiscal  soundness 
and  insolvency  protection  (that  is, 
continuation  of  benefits  in  the  event  of 
insolvency  and  protection  of  enrollees 
against  liabilities),  the  organization 
must  provide  the  insolvency  protection 
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through  a  funded  reserve  account  with 
a  third  party  restricted  for  tins  purpose 

(gj  Guarantee  document  If  llie  r«quost 
to  guarantee  an  HMO  is  approved,  the 
HMO  or  the  legal  entity  must  submit  to 
HCFA  a  written  guarantee  document 
signed  by  the  guarantor  The  guarantt»e 
document  must — 

(1)  State  what  fiscal  soundness 
requirements  are  covered  bv  the 
guarantee; 

(2)  Establish  that  the  )rjarantor  will 
assume,  on  a  timely  basis,  the  financial 
liabilities  of  the  H\iO  or  the  legal  entity 
of  which  the  HMO  !S  a  component  in 
the  event  that  the  iiVlO  or  the  legal 
entity  is  unable  to  meet  its  obligations; 
and 

(3)  Meet  other  conditions  as 
established  by  HCFA. 

(h)  Reporting.  Ihe  HMO  or  the  legal 
entity  of  which  the  HMO  is  a 
component  must  submit  quarterly 
reports  and  annual  audited  financial 
statements  on  its  own  organization  and 
the  guarantor.  These  reports  must  be 
submiitted  in  the  manner  and  form 
requested  by  HCFA 

(i)  Mod:fical!on  and  termination.  The 
guarantee  canr.ot  be  modified  or 
terminated  unless  the  MMO— 

(1)  Requests  HCFA's  approval  at  least 
90  days  before  the  proposed  effective 
date  of  the  modification  or  termination: 
and 

(2)  Demonstrates  to  HCFA's 
satisfadion  that  the  modification  or 
termination  will  not  result  in  insolvency 
of  the  rtNiO,  cr  failure  by  the  HMO  or 
Lhe  legal  entity  to  have  total  assets 
greater  than  total  unsubordinated 
liabtluies. 

(j)  SuUiiy  of  the  guarantor  agreement. 
If  at  any  timie  the  guarantor  ceases  to 
meet  the  requirements  of  paragraph 
(d](4)  of  this  sedion,  the  agreement  with 
HCFA  ;s  immediately  null  and  void, 
and  lhe  HMO  or  the  legal  entity  must 
me«t  the  requirements  of  §§417.120, 
417,122.  and  417  i:4(a]. 

10  In  §417.124,  paragraphs  (a)  and 
fb)  are  revised  to  read  as  follows: 

§417,124    Admlnl«tratJon  and 
management. 

(a)  General  requirements-  Each  HMO 
must  have  adn-..nistrative  and 
managerial  arrangements  satisfactory  to 
HCFA.  as  demonstrated  by  at  least  the 
following 

(1)  The  HMO,  or  the  legal  entity  of 
which  the  H>.10  is  a  com.ponent,  must 
have  a  poiir^making  body  that  exercises 
oversight  and  contrcl  over  the  FiMO's 
policies  and  personnel  to  ensure  that 
management  actions  are  in  the  best 
interest  of  the  HMO  and  its  enroilees. 

(2)  The  HMO  must  have  personn«l 
and  systems  sufficient  for  the  HMO  to 


organize,  plan,  control  and  evaluate  the 
financial,  marketinj;,  health  services, 
quality  assurance  program, 
administrative  and  management  aspects 
of  the  HMO. 

(3)  The  iLMO  must  be  managed  by  an 
executive  v.-ho  has  the  authority  to  bind 
the  legal  enlitv  in  contracts,  !f  the  HMO 
is  itself  a  legal  entity,  the  appointment 
and  removal  of  the  executive  must  be 
under  the  control  of  the  policymaking 
body.  If  the  HMO  is  a  component  of  a 
legal  entity,  the  policymaiing  body  of 
the  legal  entity  must  be  a  party  to  the 
appointment  and  removal  of  the 
executive, 

(b)  Full  and  fair  disclosure — ( 1]  Basic 
rule.  Each  HMO  must  prepare  a  written 
description  of  the  following: 

(i)  Benefits  (including  limitations  and 
exclusions). 

(ii)  Coverage  (including  a  statement  of 
conditions  on  eligibility  for  benefits). 

(iii)  Procedures  to  be  followed  in 
obtaining  benefits  and  a  description  of 
circumstances  under  which  benefits 
may  be  denied. 

(iv)  Rates. 

(v)  Grievance  procedures. 

(vi)  Service  area, 

(vii)  Participating  providers. 

(viii)  Financial  condition  including  at 
least  the  following  most  recently 
audited  information  on  the  HMO  cr  the 
legal  entity  of  which  the  \iSiO  is  a 
component:  Current  assets,  other  assets, 
total  assets;  current  liabilities,  long  term 
liabilities;  and  net  worth. 

(ix)  Organizational  relationships,  to 
the  extent  speciHed  by  HCFA 
(including,  but  not  Umited  to,  a 
description  of  other  businesses  operated 
by  the  HMO  or  the  legal  entity  of  which 
the  HMO  is  a  component,  the  names  of 
other  health  benefits  plans  offered,  and 
the  geographic  areas  thev  serve). 

(2)  Requirements  for  the  description — 
(i)  The  description  must  be  written  in  a 
way  that  can  be  easily  understood  by 
the  average  person  who  might  enroll  in 
the  HMO. 

(ii)  The  description  of  benefits  and 
coverage  may  be  in  general  terms  if 
reference  is  made  to  a  detailed 
statement  of  benefits  and  coverage  that 
is  available  without  cost  to  any  person 
who  enrolls  in  the  HMO  or  to  whom  the 
opportunity  for  enrollment  is  offered 

(iii)  The  HMO  must  provide  the 
description  to  any  enroliee  or  person 
who  is  eligible  to  elect  the  HMO  option 
and  who  requests  the  material  from  the 
HMO  or  the  administrator  of  a  health 
benefits  plan.  For  purposes  of  this 
requirement,  "administrator"  (of  a 
health  benefits  plan)  has  the  meaning  it 
is  given  in  the  Employment  Retirement 
Income  Security  Act  of  1974  (ERISA)  at 
29  U.S.C.  1002(16)(A). 


(iv)  If  the  HMO  provides  health 
services  through  individual  practice 
associations  (IP As),  the  HMO  must 
specify  the  number  of  member 
physicians  by  specialty,  and  a  listing  of 
the  hospitals  where  HMO  enroilees  will 
receive  basic  and  supplemental  health 
services. 

(v)  If  the  HMO  provides  health 
services  other  than  through  IP.\s.  the 
HMO  must  specify,  for  each  ambulatory 
care  facility,  the  facility's  address,  days 
and  hours  of  operation,  and  the  number 
of  physicians  by  specialty,  and  a  listing 
of  the  hospitals  where  H.MO  enroilees 
will  receive  basic  and  supplemental 
health  services. 
•        •        •        •        • 

11.  Section  417.126  is  revised  to  read 

as  follows: 

§417.126    Recordkeeping  and  reporting 
requirements. 

(a)  General  reporting  and  disclosure 

requirements.  Each  HMO  must  have  an 
effective  procedure  to  develop,  compile, 
evaluate,  and  report  to  HCFA,  to  its 
enroilees.  and  to  the  general  public,  at 
the  times  and  in  the  manner  that  HCFA 
requires,  and  while  safeguarding  the 
confidentiality  of  the  doctor-patiant 
relationship,  statistics  and  other 
information  with  respect  to  the 
following: 

(1)  The  revenues  and  expenses  of  its 
operations. 

(2j  The  patterns  of  utilization  of  its 
services. 

(3)  The  availability,  accessibility,  and 
acceptability  of  its  services. 

(4)  To  the  extent  practical, 
developments  in  the  health  status  of  its 
enroilees. 

(5)  Information  demonstrating  that  the 
HMO  has  a  fiscally  sound  operation.  If 
the  HMO  is  a  component  of  a  legal 
entity,  the  legal  entity  and  the  HMO 
component  must  meet  this  requirement 
QS  directed  by  HCF.A. 

(6)  Other  m.atters  that  HCFA  may 
require. 

[b]  Significant  business  transactions. 
Each  HMO  or,  as  directed  by  HCFA,  the 
legal  entity  of  which  the  HMO  is  a 
component,  must  report  to  HCFA 
annually,  within  120  days  of  the  end  of 
its  fiscal  year  (unless  for  good  cause 
shown,  HCFA  authorizes  an  extension 
of  time),  the  foUowine: 

(1)  A  description  of  significant 
business  transactions  {as  defined  in 
paragraph  (c)  of  this  section)  between 
the  liMO  that  is  a  legal  entity  and  a 
parly  in  interest,  or  between  a  legal 
entity  and  a  party  in  interest  if  the 
transaction  involves  or  affects  the  HMO 
component. 

(2)  With  respect  to  those 
transactions — 
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(i)  A  showing  that  the  costs  of  the 
transactions  listed  in  paragraph  (c)  of 
tnis  s^Ktion  do  not  exceed  the  costs  that 
would  be  incurred  if  these  tran.'.u<:tinns 
wore  With  someone  who  ss  not  a  party 
111  interest,  or 

(u)  If  they  do  exceed,  a  jUstiHcation 
that  the  higher  costs  are  consist  :n'  with 
prudent  mariai^^oTient  and  fiscal 
soundness  requirements. 

(3)  A  coirit)ined  financial  statement 
for  the  !IMO  or,  as  directed  by  HCFA. 
the  it'gv  e'tiy  of  which  the  HMO  is  a 
cc  rT':io;ier.t.  and  a  party  in  interest  if 
eitl'.er  of  the  following  conditions  is 
met: 

(i)  Thirty-five  percent  or  more  of  the 
costs  of  operation  of  the  HMO  go  to  a 
party  in  interest 

(ii)  Thirty-five  pt^rcent  or  more  of  the 
revenue  of  a  party  in  interest  is  from  the 
TiMO, 

(c)  "Significant  business  tmnsaction" 
defined.  As  used  in  paragraph  (b)  of  this 
section — 

(1)  Business  transaction  means  any  of 
the  following  kinds  of  transactions: 

(i)  Sale,  exchange  or  lease  of  property. 

(ii)  Loan  of  money  or  extension  of 
credit. 

(iii)  Goods  serv  K  es,  or  facilities 
furnished  for  a  monetary  consideration, 
including  management  services,  but  not 
including — 

(A)  Salaries  paid  to  employees  for 
St  rvices  performed  in  the  normal  course 
of  their  employment;  or 

(Bj  Healtli  services  furnished  to  the 
HMO's  enrollees  by  hospitals  and  other 
providers,  and  by  HMO  staff,  medical 
groups,  or  LPAs,  or  by  any  combination 
of  those  entities. 

(2)  Si^nificani  business  transaction 
means  any  business  transaction  or  series 
of  transactions  of  the  kind  specified  in 
paragraph  (cj(l)  of  tins  section  that, 
dunng  any  fiscal  year  of  the  HMO  or  the 
legal  entity  of  which  the  HMO  is  a 
component,  have  a  total  value  diat 
exceeds  $25,000  or  5  percent  of  the 
HMOs  total  operating  expenses, 
whichever  is  less. 

(d)  Requirf-nients  for  combined 
financial  statements — (1)  The  combined 
financial  statements  required  by 
paragraph  (b;(3)  of  tins  section  must 
display  in  separate  columns  the 
financial  information  for  the  HMO  and 
each  of  these  parties  m  interest. 

(2)  Inter-entity  transactions  miust  be 
eliminated  in  the  consolidated  column. 

(3)  These  statemients  must  have  been 
examined  by  an  independent  auditor  in 
accordance  with  generally  accepted 
accounting  principles,  and  must  include 
appropriate  opinions  and  notes 

(4)  Upon  written  request  from  an 
ILMO  or  legal  entity  of  which  the  HMO 
is  a  component  showing  eo'id  cause. 


HCFA  may  waive  the  requirement  that 
its  combined  financial  statement 
include  the  financial  infonnali„ii 
.required  in  this  paragraph  (d)  with 
n'!.pe-.-t  to  8  [tan, rv;!ar  entity. 

(e)  /iV;j'.;-';/ig  end  disclosure  under 
ERISA — ;  1)  For  any  employees'  health 
benefits  plan  tliat  includes  an  HMO  in 
i's  o^'tir  1  ,is  the  H.MO  or  legal  entity  of 
whi.  h  U)f  ILMO  is  a  component  must 
furnish,  upon  request,  the  information 
the  plan  needs  to  fulfill  its  reporting  and 
disclosure  obligations  (with  respect  to 
the  particular  HMO)  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA). 

(2)  The  HMO  or  legal  entity  of  which 
the  HMO  is  a  component  must  furnish 
the  information  to  the  employer  or  the 
employer's  designee,  or  to  the  plan 
administrator,  as  the  term 
"administrator"  is  defined  in  ERISA. 

(f)  Differentiation  of  components.  If 
the  HMO  offers,  or  is  part  of  a  legal 
entity  that  offers,  another  health  benefits 
plan,  as  defined  in  §  417.150,  the  HMO 
must — 

(1)  Be  a  distinct  component  that  is 
clearly  differentiated  horn  other  health 
benefit  plans; 

(2)  Have  processes  and  records  in 
place  that  allow  the  entity  to  separately 
identify  the  enrollees  of  the  Federally- 
qualified  HMO  at  all  times;  and 

(3)  Have  a  distinct  name. 

12.  Section  417.143  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§417.143    Application  requirement*. 

(a)  General  requirements.  This  section 
sets  forth  application  requirements  for 
legal  entities  or  components  of  legal 
entities  that  seek  Federal  quaUfication 
as  HMOs;  HMOs  that  seek  expansion  of 
tlieir  service  areas;  and  HMOs  that  seek 
qualification  of  their  regional 
components  as  HMOs. 

*  •        •        •        • 

13.  Section  417.152  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  417  152    Requlrernents  for  a  request  for 

in:  uSior  ot  '.h,e  HMO  option  in  a  health 
benefits  plan,  employing  entity  response. 

•  •         *         •         * 

(c)  Required  information.  The  request 
must  include  the  following  information: 

(1)  Documented  evidence  that  HCFA 
has  determined  that  the  HMO  is  a 
qualified  HMO  in  accordance  with 
section  1310(d)  of  the  PHS  Act  and 
subpart  D  of  this  part. 

(2j  A  description  of  the  HMO's  service 
area  or  proposed  service  area  and  tlie 
dates  basic  and  supplemental  health 
services  will  be  provided  in  the  area  or 
areas. 

(3)  Documentation  of  whether  the 
health  professionals  who  provide  basic 
h.ealth  se:rvicps  are — 


(i)  Memi)H.r«;  („f  the  «tfif*  .,f  ihe  HMC  V 

(ii)  Men;.^)»-r<.  .if  :nd:v;,lcd;  pr«(  tjce 
associatiu:  ' 

(iii;  tit-th;'!,  '.■(•.. 'r\s.  is:.,  t  who  have 
contraaeu  w.Ui  Uie  ILMO  iur  the 
provision  of  these  services;  or 

(iv)  Any  combination  of  the  above. 

(4)  If  the  HMO  provides  health 
services  through  individual  practice 
associations,  a  listing  of  member 
physicians  by  name,  specialty,  and 
whether  they  are  accepting  new  patients 
from  the  HMO's  enrollment.  This  listing 
must  be  current  within  90  days  of  the 
date  of  the  request  for  inclusion. 

(5)  If  the  HMO  provides  health 
services  other  than  through  individual 
practice  associations,  each  ambulatory 
care  facility's  address,  days  and  hours  of 
operation,  a  statement  as  to  whether  it 

is  accepting  new  patients  from  the 
HMO's  enrollment,  and  the  names  and 
specialties  of  the  facility's  providers  of 
basic  and  supplemental  health  services. 
This  information  must  be  current  within 
90  days  of  the  date  of  the  request  for 
inclusion, 

(6)  A  listing  of  the  hospitals  where 
HMO  enrollees  will  be  provided  basic 
and  supplemental  health  services. 

(7)  Tne  name  of  the  HMO  or  the  legal 
entity  of  which  the  HMO  is  a 
component,  and  the  following 
information: 

(i)  The  name  of  the  legal  entity  and 
whether  for  profit  or  non-profit,  pubhc 
or  private,  sole  proprietorship, 
pannership.  or  stock  or  non-stock 
corporation. 

(ii)  The  owmers  of  the  legal  entity. 

(iii)  The  members  of  the  policymaking 
body  of  the  legal  entity. 

(iv)  The  principal  managing  officer  of 
the  KMO. 

(v)  The  names  of  other  health  benefit 
plans  offered  by  the  legal  entity  to 
empi.  yers  in  the  same  service  area  as 
the  Federally-qualified  HMO. 

(8J  A  statement  of  the  HMO's  capacity 
to  accept  new  enrollees  and  the 
likelihood  of  any  future  limitations  on 
enrollment. 

(9)  The  most  recently  audited  annual 
financial  statements  of  the  HMO  or  the 
legs!  entity  of  which  the  HMO  is  a 
component. 

(10)  Proposed  implementing 
agreements  between  the  HMO  and  the 
employer,  public  entity,  or  designee  for 
the  HMO  offering. 

(11)  Sample  copies  of  solicitation 
brochures  and  enrollment  literature  that 
will  be  used  in  the  offer  of  the  HMO 
alternative  to  employees. 

(12)  A  statement  of  the  HMO's  current 
rates,  including  any  copayments,  for 
basic  (and  uniformly  included 
supplemental)  health  services  and  the 
dates  these  rates  became  elective.  If 
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oirrent  rates  are  not  available,  state  *:i 
HMO's  estimated  rates  for  these 
services, 

(13)  A  descnption  of  anv  seif- refer:': 
opliOn  that  the  HMO  makes  a-.a.;afjle 
Its  enroilees.  and  specify  any  rurre:.- 
deductibles  and  C'Dpaymerits  fjr  Dcis; 
health  9er.-ices  obtained  thrc.:.:.";  se.i- 
referral,  imposed  in  accorddiii  .>■•  with 


j4-il 


a:i:!  •■;e  date  these  rates 

:ve  If    :,r,-ent  rates  are  not 
"  '•:>■  fi'.Kl's  estimated 


(Catalog  of  Federal  Domes;     Ass.^dJ.c  h 
Program  No.  93.773,  Medicar»  -Hi  spita! 
Insurance  Program;  No.  93.774.  \tt  ucare — 
Supplementary  Medical  Insurancp  Prigram 


Dated  Marrh  2,  1993 
William  Toby,  Jr.. 

Acting  Deputy  Admimstrfjtor  fifasW  C^re 
Financing  Administration 

Approved  Apn]  22   1993. 
Doona  E.  Shaiala, 
Secretan 
IFRDo;  91-15'>()' r::e.i  :■-;  4-93.  6.45  anij 
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DEPA.RTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manegement 

43  CFR  Parts  3730.  3820,  3830,  and 
3S50 

[WO-660-4191-C2-24  1A,  Circuit  No. 
264fl]  I 

RIN  1004-AC07  j 

Rental  Fee*.  Mining  Clam 
Recordation,  an<i  Ase-esament  Work 

AGENCY:  Bureau  of  Land  Management. 

[;:;enor 

ACTION:  Finr.l  rule. 

SUMMARY:  This  final  rule  implements 
prtnsions  of  the  Interior  Department 
a.id  Related  A^endes  Appropriations 
.\ct  of  1993  (the  Art)  that  requires  an 
annua!  rental  fee  of  $100  for  each 
mining  claim  and  site  located  and  held 
under  the  General  M;p.'r8  Law  of  1872 
for  fiscal  years  1993  a;;cl  '.994.  The  final 
rule  establishes  the  procedures  for 
paying  and  administering  the  required 
annual  rental  fee,  puts  into  regulation 
the  statute  s  mandatory  payment 
dftadiines  and  its  mandatory  provision 
that  failure  tn  pay  the  rental  fee  on  time 
cor.s'itutes  abandonment  of  the  claim  or 
site,  amends  the  recording  and 
essf  ssment  work,  regulations  to  conform 
to  the  requirements  of  the  Act.  and 
establishes  procedures  by  which  small 
.T.mers  may  obtain  an  exemption.  The 
nn.2l  rile  also  n^akes  m.nor  technical 
amt  ;;drnents  to  existing  regulatory 
previsions  to  r.larih'  procedures  and 
hirther  to  implement  the  Federal  Land 
Policv  and  Managenient  Act  of  1976,  as 
an-,en'ded  [FLPM.\). 
EFFECTIVE  DATE    July  15,  1993. 
ADOfiESSES;  Any  suggestions  or 
inquiries  should  be  sent  to:  Director 
ifinO),  Ma.l  Stop  5!)1,  Bureau  of  Land 
Management,  1849  C  Street  NW.. 
Washington,  EX:  2024'-^ 
F0«  FVJRTHER  INFORMATION  COhfTACT: 
Roiier  Haskins,  (702)  785-6576,  or  Frank 
B.-lno  (2C2)  653-51°: 
SUPPlEMENTAflY  WFORMATION;  A 

proposed  rule  amending  certain  sections 
of  th,e  regulations  at  43  CFR  3730,  3820, 
3860,  and  3850  was  published  in  the 
Federal  Register  on  March  5, 1993  (58 

FR  12878j.  There  were  240  comments 
received  concerning  the  proposal:  153 
from  individuals,  1  pjetition  with  18 
signatures,  52  from  mining  busines,ses, 
19  from  associations,  fi  from  offices  of 
Federal  agencies.  1  from  State 
govurnment,  8  from  attorneys,  and  1 
from  members  of  Congress,  These 
comments  were  from  all  regions  of  the 
United  States,  !)ut  the  majority 


originated  from  the  public  lands  States 
west  of  the  Mississij^pi  River. 

The  Department  of^lhe  Interior,  in 
accordance  with  5  U.S.C.  553(d).  for 
good  cause  finds  that  it  would  not  be  in 
the  public  interest  to  delay  the  effective 
date  until  30  days  after  publication  The 
mining  industry  needs  as  much  time  as 
possible  to  prepare  to  comply  with  the 
rule,  and  the  Bureau  of  Land 
Management  State  Offices  will  not  be 
able  to  accept  filings  and  payments,  or 
to  assist  the  public  in  other  ways,  until 
the  rule  is  effective. 

The  comments  addressed  all  aspects 
of  the  proposed  rule.  They  were  all 
given  careful  consideration  and  are 
addressed  in  this  preamble,  either  as 
general  comments  or  specific  comments 
dealing  with  particular  provisions  of  the 
proposed  rule.  Descriptions  of  the 
comments  and  discussion  of  t>ieir 
consideration  are  grouped  into  either 
the  general  comments  or  specific 
comments  sections  below.  Many 
comments  criticized  the  Act  requiring 
the  rule  and  the  rule  itself.  Since  the 
requirements  of  the  Act  cannot  be 
am^ended  by  this  rule,  the  function  of 
which  is  to  implement  the  Act.  these 
criticisms  are  not  addressed  here  except 
where  there  may  be  sufficient  confusion 
concerning  the  explicit  requirements  of 
the  Act 

General  Comment!. 

Many  comments  stated  that  most 
small  miners  will  not  be  able  to  afford 
the  fee  or  that  the  fee  would  have  a 
depressing  effect  on  the  mining  industry 
and  western  economies  generally  The 
rule  cannot  be  amended  based  on  these 

Kssible  economic  effects  of  the  fee, 
:ause  it  has  been  required  by  Act  of 
Congress.  However,  there  is  discussion 
later  in  this  preamble  concerning 
whether  this  rule  is  a  major  rule,  a 
determination  based  primarily  on  its 
economic  effect. 

Many  comments  also  stated  that  the 
rule  would  cause  many  claims  to  be 
abandoned.  This  may  be  true;  in  part, 
the  law  and  the  regulations  will  have 
the  effect  of  encouraging  the 
abandonment  of  frivolous  claims  (hat 
may  Interfere  with  multiple  use  of  the 
public  lands. 

Several  comments  supported  the  fee 
and  some  called  for  consideration  of 
larger  fees,  more  stringent  small  miner 
qualifications,  or  different  treatment  for 
lode,  placer,  and  mill  site  claims.  This 
rule  cannot  incorporate  requiremiOnts 
that  go  beyond  the  statutory  language 

Two  comments  said  that  the  proposed 
rule  was  confusing.  Every  effort  has 
been  made  to  make  the  rule 
understandable.  Field  office  personnel 
of  the  BLM  will  be  prepared  to  assist  the 


public  in  complying  with  the  new 
requirem.ents. 

Several  comments  said  that  the  fee 
was  a  burden  because  only  a  few 
months  will  be  left  for  all  of  the  mining 
operators  to  make  decisions  and  act 
before  the  fef.  is  due.  While  it  is.true  that 
the  final  rule  is  being  put  into  place 
about  two  months  before  the  fee  is  due, 
the  general  intent  of  the  law  and  its 
deadlines  have  betn  known  >\nc.e  last 
October  On  October  16,  1993,  BLM 
published  a  notice  (57  FR  54102)  that 
the  Act  had  been  passed  and  that  the 
rental  fees  would  go  into  effect  and  be 
pavable  on  or  before  August  31,  1993. 
Miners  were  actually  and  constructively 
notified  of  ihe  law  and  should  be 
preparwd  to  meet  the  processing 
requirements  outlined  in  this  final  rule. 

Several  comments  asked  about  the 
effect  of  th.s  n;le  on  State  law.  State  law 
requirements  are  still  required  to  be 
followed.  Claimants  should  consult 
with  the  States  for  these  requirements. 
One  comm.ent  suggested  that  a  provision 
be  inserted  to  relieve  miners  from 
complvmg  with  State  law.  The  States 
will  determine  what  effect,  if  any,  the 
Act  has  en  their  laws. 

One  comment  said  that  mention  of  the 
fees  required  for  oil  shale  claims  under 
the  Energy  Policy  Act  would  be 
confusing  under  this  rule.  The  fee 
requirements  of  the  Energy  .^ct  must  be 
mentioned,  however,  because  they 
supersede  the  requirements  of  this  rule 
and  this  must  be  m.ade  clear. 

One  comment  said  that  the  rule 
should  address  what  will  take  place  in 
1995  and  beyond.  The  rule  has  been 
written  to  explain  what  is  required 
under  the  new  legislation,  making  clear 
that  the  rental  fee  pay.ment  requirement 
will  not  apply  beyond  September  30, 
1994,  absent  further  legislation 

Two  com.menls  said  that  the  fee  does 
nothing  to  comibat  nuisiince  mnning 
claims  because  no  one  would  hold  a 
claim  if  thei-e  was  no  intent  to  mine,  and 
the  fee  does  not  'equire  that  work  be 
done  on  a  claim.  One  comment 
addressed  BLKi's  statement  that  the 
effect  of  the  fee  would  be  to  reduce 
unnecessary  surface  disturbance  and 
implied  that  a  significant  a.mount  of 
exploration  work  done  in  frivolous. 
Sjme  individuals  hold  m.ining  claims 
on  Federal  lands  tliat  arc  not  being 
diligently  developed,  but  those  who  are 
senrusly  perform.ing  exploration  work 
were  not  meaiit  to  be  considered  in  this 
group.  While  if  is  true  that  the  fee  does 
not  specifically  require  diligence,  it 
doos  impose  a  cost  on  the  claimant  and 
thus  is  a  disincentive  to  hold  claims  that 
are  not  being  diligently  worked.  The.^e 
is  also  an  obvious  benefit  to  the  ! 
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taxpayer  in  that  the  fee  is  paid  to  the 
governm*-iiV 

One  comrnen'  siid  the  mie  was 
unconstitiitiora!  b*«::flu&e  mining  ciai.TiS 
recorded  p'-ior  m  the  date  of  the  Ad  are 
legal  ronlracts  and  subiect,  only  to  laws 
in  effw:t  p'^.nr  '•■;  trie  date  of  claim 
location.  The  comment  also  stated  that 
the  nile  is  required  to  be  based  on  law 
passed  by  Congress  The  rule  is  ba>ed 
on  the  Department  of  the  Intenor 
AppropnaMons  Ad  for  1993,  passed  by 
Congress  and  signed  into  law  on 
October  5,  1992,  which  contained  the 
language  requiring  the  fee.  In  addition, 
as  found  m  Last  Chance  Mining  Co.  v. 
United  States.  12  CI.  Ct.  5,t1,  555-556 
(CI.  Ct.  1987).  affd  846  F.2d  77  (Fed. 
Cir.  1988).  cert,  denied.  488  U.S.  823 
(1988).  the  statutes  and  regiilations 
involving  the  general  mining  law  "do 
not  purport,  even  by  impUcation,  to 
constitute  an  offer  *   *  *,  it  is  certainly 
not  an  offer  to  contract."  Therefore,  the 
location  of  a  mining  claim  does  not 
establish  a  contract  and  is  not  subject  to 
contractual  legal  theory. 

Several  comments  rejected  the  finding 
in  the  preamble  that  this  was  not  a 
major  rule  because  it  would  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  They  stated  that 
economic  multiplier  effects  would 
increase  the  effect  beyond  $100  million, 
and  that  small  miners  are  the  principal 
explorers  in  the  industry  and  would 
drop  claims  for  financial,  not  technical, 
reasons  and  eventually  would  become 
virtually  extinct.  The  comments  referred 
to  a  survey  of  Ala.ska  miners  by  the 
Alaska  Miners  Association,  which 
concluded  that  more  than  half  of  all 
active  Federal  claims  will  be  abandoned 
and  that  there  will  be  a  50  to  75  percent 
reduction  in  exploration  expenditures 
as  a  result  of  the  fee.  We  disagree  that 
the  effect  to  the  economy  will  be  more 
than  $100  million.  The  best  estimate  of 
the  number  of  active  claims  on  Federal 
land  on  the  date  of  the  Act  is  about 
900,000  If  imposition  of  the  fee  results 
in  a  25%  drop  in  claims,  225,000  claims 
would  be  dropped.  The  vast  majority  of 
these  claims  will  have  had  little  or  no 
activity  on  them  because  claims  with 
good  prospeds  or  production  would 
more  likely  be  maintained.  Therefore, 
the  economic  effect  of  the  loss  of  these 
valueless  or  minimal  value  claims  being 
dropped  will  be  de  minimus  In 
addition,  it  is  estimated  thnt  380,000 
claims  may  not  be  subject  to  the  rental 
fee  due  to  the  small  miner  exemption. 
This  leaves  approxamately  295,000 
claims  for  which  the  annual  fee  would 
be  paid,  totaling  $29.5  million  per  year 
(about  $60  million  in  the  first  year 
because  both  annua!  payments  are  due 
by  August  31,  1993,  but'cioser  to  $5 


million  in  the  second  vear  because  fees 
will  only  be  paid  on  new  i(x:ations 
dunnp  ihflt  year),  and  well  below  the 
$100  rniilujr:  threshold  (It  is  estimated 
that  the  number  of  new  claims  lo;ated 
wii;  tie  approximately  one  half  '.if  those 
IcK  ated  annually  before  enadment  of 
'iie  Act,  or  40,000.)  Small  companies 
with  good  claim  prospects  would  not  be 
significantly  dissuaded  from  pursuing 
these  claims.  In  short,  only  claimants 
holding  claims  upon  whidi  little  or  no 
activity  is  taking  place  should  find  the 
fee  economically  prohibitive.  Therefore, 
the  fee  requirement  will  not  be  enouigh 
to  affect  the  economy  beyond  the  $100 
miUion  level.  Admittedly,  it  is  difficult 
to  make  such  projections,  and  it  is  likely 
that  any  projection  will  be  proven  to  be 
somewhat  over-  or  under-estimated  in 
the  end.  Also,  it  is  important  to  note 
that  a  certain  amount  of  fluctuation 
above  and  below  the  $100  million 
annual  economic  impact  figure  is 
allowed  for  the  purposes  of  determining 
whether  a  rule  is  major.  Finally,  it 
should  be  added  that  the  basic 
provisions  of  this  rule  would  be 
required  to  be  promulgated  regardless  of 
a:iy  conjectural  finding  that  the  rule  is 
major,  because  these  provisions  are 
required  by  Act  of  Congress. 

One  comment  disagreed  with  the 
statement  in  the  preamble  that  the  rule 
did  not  constitute  a  taking.  The 
comment  stated  that  it  constituted  a 
taking  because  it  unexpectedly  required 
a  payment  of  substantial  fees.  The  fee  is 
not  expected  to  cause  a  taking  because 
payment  of  the  fee  will  not  foreclose  all 
reasonable  possibility  of  the 
development  of  a  valuable  mining 
deposit,  particularly  since  it  in  many 
cases  replaces  assessment  work  of  equal 
value. 

Several  comments  urged  that  existing 
claims  be  grandfathered  and  not  be 
subject  to  the  fee,  but  this  is  not  possible 
since  the  Act  specifically  provides  that 
"each  unpatented  mining  claim"  is 
subject  to  the  fee.  The  Act  does  not 
generally  except  existing  claims. 

One  comment  said  that  the  fee  is 
unneeded  because  existing  laws  are  not 
being  enforced  and  other  measxires 
could  be  taken  for  the  government  to 
achieve  the  same  results  and  effects  as 
the  fee.  No  other  options  can  be 
considered  in  this  rule,  because  the  fee 
is  statutorily  required,  and  the  rule  must 
therefore  be  promulgated  to  implement 
the  fee. 

Two  comments  did  not  deal 
specific8j.y  with  the  issues  of  the  rule. 

Four  comments  called  for  a  public 
nearing  regarding  the  issues  of  this  rule. 
Administrative  hearings  for  this  purpose 
were  not  scheduled  because  the  basic 
fee  and  exemptions  have  already  been 


determined  by  Congress,  and  are  not 
practicable  because  it  is  imperative  that 
the  rule  be  fi  .  e  n  zed  &  i^  »oon  as  possible 
because  n'  rjie  8;';'r'>e..hing  payment 
'.leti.il.ne 

One  comment  asked  whether  a  notice 
of  intent  to  hold  could  be  filed  in  lieu 
of  paying  the  rental  fee.  The  answer  is 
no:  the  only  expressly  stated  exemption 
from  paving  the  rental  fee  for  claims  on 
pubhc  domain  lands  appUes  to  small 
miners.  Also,  a  prerequisite  for 
receiving  the  small  miner  exemption 
under  the  statute  is  that  exploration  or 
production  work  if  performed  on  10  or 
fewer  claims,  while  the  purpose  of  a 
notice  of  intent  to  bold  is  to  allow 
claimants  to  maintain  claims  without 
developing  them. 

One  comment  suggested  that  a 
separate  arrangement  be  created  for 
prospectors  that  would  continue  to 
encourage  prospecting.  T'his  is  not 
possible  because  the  statutory  basis  for 
the  rule  does  not  contemplate  such  an 
arrangement. 

Two  comments  questioned  what  a 
claimant  is  renting  when  paying  the 
rental  fee.  The  purpose  of  the  provision 
in  the  Act  is  to  require  miners  to  pay  for 
utilizing  Federal  land  for  mining  or 
mine  development  activities  before  it  is 
patented. 

One  comment  asked  whether  placer 
mining  claims  are  exempt  from  the  rule. 
They  are  not.  The  Act  expUcitly  covers 
"each  unpatented  mining  claim,  mill  or 
tunnel  site." 

Two  comments  questioned  the 
statement  in  the  preamble  that  a  notice 
of  intention  to  hold  that  is  required 
under  FLPMA  would  still  be  required. 
This  statement  in  the  proposed  rule 
preamble  was  in  error.  The  rental  fee 
requirement  can  be  satisfied  by  either 
paying  the  rental  fee  or  filing  the 
certification  of  exemption.  If,  under  the 
Mining  Law,  assessment  work  is  not 
required.  FLPMA  still  requires  a  notice 
of  intention  to  bold,  regardless  of  rental 
payments.  However,  BLM  has  decided 
to  accept  the  fee  in  Heu  of  a  Notice  of 
Intent  to  Hold,  so  the  Notice  is  not 
required  in  addition  to  the  fee  payment. 
Language  has  been  added  to  the  rule  at 
§§  3833.0-5(t),  3833.1-5(g),  and  3833.1- 
7(c)  to  make  this  clear. 

One  comment  wanted  clarification  on 
whether  filing  notices  of  intention  to 
hold  mill  and  tunnel  sites  was  still 
required  and  whether  the  tunnel  site 
diligence  provision  of  30  U.S.C.  27  was 
affected.  The  filing  of  notices  on  these 
sites  is  not  required  for  those  who  pay 
the  fee  and  the  cited  diligence  provision 
is  not  affected  by  this  rule. 

One  comment  asked  whether  the  rule 
can  address  access  issues,  but  this  is  not 
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the  purpose  of  the  rule,  an  J  :t  !i.>;.^  not 
affect  access  issues 

Two  comments  asked  wh-ve  the 
statute  calls  for  cUirr.s  to  be  vr,:.  i,;>d  fc 
non-compharKi*.  The  statula  ojts  not 
use  the  word  'void"  but  it  specifically 
states  that  failure  to  p-iy  the  fee 
cmclusive'v  constitutes  abandonment 
of  the  mining  claira.  In  such  cases  BLM 
routinely  issues  a  dorision  to  void  the 
cla^rn. 

One  (.sjmmeiit  states  that  the  rule 
should  address  situat.oris  where  an 
insufficient  amount  of  n:on»'v  is 
submitted  to  cover  f -^  claims  desired  to 
^>e  held.  This  will  be  handled  in  a 
similar  way  tu  e\i'^t:r.g  BLM  manual 
policy  procndurns  ;r  that  the  filing  will 
not  be  lota:  y  r-  »»<  te i  and  fees  that  are 
sufficient  to  >  tiver  a  pt'rr  t-r.'t.tte  of  listed 
ciaiins  will  b5  CTf^l.'ed  ':;  r. .  ii  those 
riairTis  and  thr-  ■  •■;t»^s  will  be  rejected. 
Filings  that  ir*?  ^  ^b;i.!tted  without  fees 
vviil  not  be  accpated  and  will  be 
:v'::-i:rtd  tc  fl.-e  r  iaimant/owner  without 
further  -:  t,    r.   5»3<,:tion  3833.1-3  has 
t  ««n  arnttr.ded  to  provide  for  this 
;  rof.ess. 

One  comment  recommended  a  sliding 
scale  that  would  raise  the  fee  per  claim 
tor  claimants  who  hold  larger  claim 
biocKS.  This  IS  .-lot  possible  because  the 
=•  j:„'orv  la:  guage  requires  one  $100  fee 
jj.-T  clai:ii 

One  comment  stated  that,  instead  of 
the  ft*,  the  assessment  work 
^  quirement  should  be  increased  to 
SI.UOO  per  y^-a-  This  is  not  possible 
htCduse  the  statutory  language  does  not 
a!low  It,  nor  does  any  other  provision  in 
tne  Mininf?  Law 

A  comu.ent  disputed  the  proposed 
.-..e  s  preamble,  which  stated  that  only 
5p«cu!.itjve  and  marginal  claims  would 
be  dropped.  The  comment  cited  figures 
pro\ .  it  i  by  mining  companies  that 
mdi;  jte  a  lar^«  percentage  of  active 
claims  in  the  correspondent's  State  will 
be  dropped  and  Lfiat  many  of  these 
would  be  legitimate,  rather  than 

nuisance    ciairr.s.  \  legitimate  mining 
claim  could  be  deSned  as  one  that  may 
have  some  margma:  p:'  spects  in  the 
distant  future  1:  is  •..-•ue  that  some  of 
these  may  be  d  -ipivd,  but  it  is  still 
likely  that  most  claims  that  are 
considered  valuable  by  those  who  hold 
tnem.  for  either  present  or  hiture 
development,  will  be  held  despite  the 
nsntal  fee.  Tr.cse  that  are  dropped  may 
be  relocated  by  the  same  or  new 
ciaimarits  at  a  Litor  .ij'.i',  perhaps  as 
soon  as  1994,  u:.iess  me  lands  are 
wahdrawn  from  mine-j!  entry,  so  that 
no  resources  w  11  he  lost  to  the  nation. 

rj  CFH  3730  0-: 

This  new  section  was  added  pursuant 
to  a  comment.  It  explains  the  purpose  of 


Public  Law  359  and  the  regulatory 
framework  for  it. 

43  CFR  3730.0-3 

This  new  section  was  added  pursuant 
to  a  comment.  It  outlines  the  proper 
authority  for  subpart  3730. 

43  CFB  3734.1 

This  section  was  amended  pursuant 
to  a  comment  in  order  to  explain  more 
succinctly  the  interrelationship  among 
Public  Law  359,  which  governed  mining 
in  powersite  withdrawals,  the  Interior 
Department  and  Related  Agencies 
Appropriations  Act  of  1993,  and 
FLPMA.  which  superseded  the 
requirements  of  Public  Law  359. 

43  CFF  382 J. 0-3 

This  new  section  was  added  for 
purposes  of  clarification  in  order  to 
relate  the  subpart  to  the  proper  statutory 
authorities. 

43  CFR  3821.2 

This  section  was  amended  pursuant 
to  a  comment  The  language  is  an 
improvement  over  the  proposed  rule 
language.  It  also  adds  that  after  October 
21,  1976,  the  90-day  recording  time 
frame  for  new  locations  under  FLPMA 
superseded  the  previous  60-day  period 
under  62  Stat.  162,  the  Act  to  reopen  the 
revested  Oregon  and  California  Railroad 
and  reconveyed  Coos  Bay  Wagon  Road 
grant  lands  to  exploration,  location, 
entry,  and  disposition  under  the  general 
mining  laws  (0  and  C  Act). 

43  CFR  3821.3 

This  section  was  amended  to  add  that 
the  $100  fee  is  also  in  lieu  of  a  notice 
of  intent  to  hold. 

43  CFR  3833.0-3 

The  term  "non-exempt"  was  added  to 
paragraph  (e)  of  this  section  to  make  it 
clear  that  the  voiding  of  claims  for 
fdiiure  to  pay  the  fee  does  not  apply  to 
those  claims  that  are  exempt  because  of 
the  small  miner  exemption. 

One  comment  said  that  43  U.S.C 
1212  should  be  removed  from  the  list  of 
authorities.  This  section  of  the  United 
States  Code  makes  it  a  crime  to  file  false 
or  fictitious  documents  with  the 
Secretary,  and  is  necessary  for  the 
enforcement  of  the  regulations. 

43  CFR  3833.0-5 

The  word  "State"  was  added  to 
paragraph  (g)  to  make  it  clear  that  the 
proper  BLM  office  is  the  relevant  State 
Office.  The  word  "State"  was  also 
added  to  paragraphs  (p)  and  (t). 
Paragraph  (t)  was  also  amended  to  make 
it  clear  that  those  who  pay  the  fee  are 
not  required  to  file  the  Notice  of  Intent 


to  Hold  The  definition  in  parapaph  (v) 
was  reworded  to  cite  the  specific 
instances  in  which  fees  ara  non- 
refundable. A  new  paragraph  (w)  was 
added  to  define  "age  to  discretion,"  the 
term  that  was  used  in  the  statute  and 
also  in  this  rule, 

One  comment  suggested  making  it 
clear  that  the  December  30,  1992, 
FLPMA  filing  and  Lhe  rental  fee  filing 
mentioned  in  prT-ggraph  (o)  of  this 
section  can  be  filc^d  at  the  same  time, 
which  would  save  aainiaistrative  work. 
This  is  not  possible  since  the  deadline 
for  the  FLPNL\  filiag  is  already  in  the 
past.  Paragraph  (o)  was  reworded  to 
make  it  clear  that  small  miners  who 
qualify  for  the  exemption  will  still  be 
required  to  m^ke  FLPMA  filings. 

Several  comments  objected  to  the 
proposed  change  from  20  to  15  days  for 
receipt  of  documents  sent  by  mail  in 
paragraph  (m)  oi  the  proposed  rule, 
citing  future  postal  service  cuts  that  may 
result  in  delays  in  deliver}'  There  is  no 
cunent  evidence  that  future  mail  service 
will  degenerate.  However,  Bl-M  will 
monitor  the  situation  to  identify  any 
problems  reconciiing  this  regulation 
with  the  realities  of  mail  service. 

One  com.Tient  said  that  the  filing 
years  defined  in  paragraph  (o)  should  be 
the  same,  in  order  to  simplify  the 
procedures,  but  that  is  not  possible 
because  Lhe  dates  are  statutorily  set. 

Two  comments  questioned  whether 
the  definition  of  "amended  location"  in 
paragraph  (p)  of  this  section  preempts 
State  law  regarding  the  conveyance  of 
unpatented  mining  claims.  It  does  not. 
State  law  still  applies  for  State  filing 
purposes  This  definition  is  amended  to 
make  it  clear  that  transfers  of  interest 
submitted  tc  BLM  to  update  BLM 
records,  are  requrred  to  be  submitted  in 
accordance  with  section  3833  3  only. 

43  CFE  3833.1-2 

A  new  section  was  added  as  a  cross- 
reference  to  sections  3741,1  and  3821.2 
for  claims  and  sites  located  on  Public 
Law  359  and  O  ond  C  Act  lands 

respectively 

•;?  CFn  3S33  1-3 

This  section  has  bt^en  reworded  to 
clarify  the  proress:n/,  of  partial 
payments. 

One  coriiiTient  stated  dnt  this  section 
does  not  specify  the  point  at  which 
failure  to  submit  the  required  rental 
constitutes  abandonment  of  the  claim. 
This  is  stated  in  <iection  3ri33.0-3(e). 

43  CFB  3833  1-4 

One  comm.ent  asked  if  there  was  a 

serMce  charge  for  filing  for  the  small 
minyr  exeiriplioa.  As  outlined  in  tins 
section,  the  answer  is  no.  One  comment 
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state-i  that  the  wajver  of  the  $5  sen::*' 
charge  for  lhos«  who  pay  the  fee  is  not 
appropnate.  This  ser^ics  ;:faarge  was 
::r:Of,v-i  as  a  ^e«  tc  rnvar  adnnn i. strati vr- 
I  c>s'!!  f-jr  the  proc-ess.ng  of  annua;  f.-p.k's 
under  FITMA  Tnose  who  pav  ".h^  S'iDi; 
rental  ie«  v^'iii  t-.q;  be  Lausing  ti'p  3!.M 
to  iiicur  sjcn  r'" -?N4A  fiimR  nr:  t  !>s-;  :i)< 
costs.  A'l  t^'.!jr.dl,.    :'. .ingress 
spedficaity  air.hunzttK'  Bliv^  to  ':pHrd 
up  tc  $5  ;-n :.;!,!;■>  njir. ac;.;!\,  tc  be  token 
from  renldi  toe  rt?c^ip?s.  to  nii)  [ht-  -w'.tal 
fee  program,  so  [.".a  rt'r.tai  foe  wiii 
partiftHy  defrav  BLM'";  adrTii;.ist:H;;'.v 
costs  :n  iht»  samt-  way  'nai  trie  $5  n^'ws 
forFiJ'MA  ft^mgs  (tn  t;:e  :!tner  ha;, a. 
a  claimant  whc  qun-.*les  as  a  sir.aii 
miner  aitd  h'.Bi  t-::  a;,  rjxentp-.cr  is  still 
required  lo  ■:;;;;,  ;Mt't6  tise  ajii.us! 
assessmer.'  A'ort  a::-..'  f:ie  eviae;i':,  t^ 
thereof  tr'i?'e'  .ar  with  =i  ■^f  •-•.■;('<-   .hat^ff  of 
SS  per  cifl.ni,  dt:  cr  bef"re  D**'  nmbe:  .]0 
of  ea<  ?i  vea.- 

The  V.  irTj        n-refundable"  has  been 
added  to  para^:  ^ph  ^ai  to  iTiake  this 
charge  consi s"  '■  r ;  -v ;  ^  ot her  service 
charges  which  &:>-  ais'  ■    r  rnf  ;:idable. 
Paragraph  (b)  wia  amehUdd  ,.  eidd  that 
rental  fees  are  also  in  lieu  of  notices  of 
intent  to  bold  and  that  certiSed 
exemption  statements  are  not  required 
to  be  accompanied  by  a  service  fee. 
Paragraph  (e)  was  added  to  detail  how 
credit  card  payments  may  be  made. 
Paragraph  (f)  was  added  to  outline  how 
declining  deposit  accounts  may  be  used 
for  payment  of  fees. 

43  CFR  3833  1-5 

Paragraphs  (a)  has  been  reworded  to 
explain  more  clearly  the  rental  fees  that 
are  due  and  their  deadlines.  Paragraph 
(e)  has  been  added  in  response  to  a 
number  of  comments.  It  explains  that  it 
is  possible  for  a  qualified  small  miner  to 
claim  the  exemption  for  one  year,  but 
elect  to  pay  the  fee  in  another  year. 
Paragraph  [i]  has  been  added  to  make 
clear  the  final  date  for  filing  the 
required  annual  $550  rental  fee  for  oil 
shale  claims.  Paragraph  (g)  has  been 
added  to  make  it  clear  that  payment  of 
the  rental  fee  releases  the  claimant  from 
having  to  file  a  notice  of  intention  to 
hold. 

One  comment  stated  that  the  rental 
fee  for  the  second  year  should  be 
sufficient  to  hold  the  claim  through 
September  30. 1994.  the  expiration  date 
of  the  Act,  rather  than  September  1, 
1994.  In  fact,  the  effect  of  that  second 
payment  is  to  hold  the  claim  through 
the  end  of  the  assessment  year  ending 
September  1. 1994. 

One  comment  stated  that  there  is  a 
duplication  between  the  fee  due  upon 
location  of  a  new  claim  in  the  first 
assessrr.en!  )^g:  j  t  !  the  fee  due  on 
August  31, 1993.  for  the  second 


vv  ssment  y»ar  There  is  no  duphcation 

t  ,se  8  fe«  paid  for  location  in  the 
irsi  vtiur  noids  *he  ':la;m  until 
b<-';;.>'T;cv- :    :•«,!   et  ^v^'hich  point  the 
sf,    :,  1  p-^,  i.eiit  !._.,:■,  the  claim  for  the 
second  aatesament  year.  The  first 
payment  upon  location  is  not  prorated 
if  the  location  cu\.rs  mid-year. 

Onecomme:  t  stated  that  if  a  claimant 
locates  a  cla;  r,   •  •  r.e  second  assessment 
year  there  should  be  no  fee  required 
because  such  a  fee  cannot  be  "in  lieu" 
of  assessment  work.  This  is  not  correct 
because  the  statute  expressly  states  that 
new  locations  are  subject  to  the  $100  fee 
at  the  time  of  recordation.  There  is  no 
reference  in  the  "new  location" 
provision  of  the  statute  to  the  fee  being 
in  lieu  of  assessment  work. 

One  comment  said  that  the  second  fee 
payment  should  not  be  due  until  the 
end  of  the  second  year.  The  August  31. 
1993.  due  date  cannot  be  changed  in 
this  rule,  because  it  is  a  statutory 
deadline. 

One  comment  stated  that  there  was  no 
reason  to  addaess  proration  in  the  rule. 
It  is  considered  necessary  because 
proration  will  not  be  allowed. 

One  comment  a&ked  whether  a 
claimant  who  pays  the  fee  and  later 
decides  to  drop  the  claims  can  get  a 
prorated  refund.  This  section 
specifically  provides  that  there  can  be 
no  proration  of  rental  fees  for  partial 
years.  When  the  rental  fee  is  paid,  its 
purpose  is  to  hold  the  claim  for  the 
appropriate  assessment  year.  The  law 
does  not  provide  for  pro  rata  refunds. 
Fee  pa>'ment  demonstrates  an  intent  to 
hold  the  claims  for  that  year. 

Three  comments  objected  to  the 
"double  payment"  on  August  31. 1993. 
for  assessment  years  1993  and  1994. 
This  is  not  a  double  payment  in  the 
sense  that  one  would  pay  twice  for  the 
same  year;  it  is  a  requirement  for  two 
payments,  one  for  each  of  two  separate 
years,  but  with  the  same  deadline  for 
the  payments.  The  payment 
requirements  and  deadlines  are  set  by 
an  Act  of  Congress,  and  may  not  be 
amended  in  this  rule. 

Two  comments  asked  whether  the  fee 
was  a  one-time  payment  or  whether 
assessment  work  would  also  be  required 
by  the  BLM.  This  section  explains  that 
the  fee  is  required  for  only  two  years 
and  the  fee  requirement  will  expire  on 
September  30.  1994,  and  that  the  fee 
replaces  assessment  work,  unless  the 
assessment  work  was  performed  during 
the  period  between  September  1  and 
October  5.  1992.  in  which  case  the  first 
year's  rental  fee  is  an  additional 
payment.  Development  or  exploration 
work  toward  developing  a  claim  and 
producing  ore  is  not  prohibited  by  the 
rule,  and  presumably  assessment  work 


done  during  the  *  v  >■  « ««eks  before 
enactment  of  the  Ali  furthered 
development  or  production. 

Onecomn  "1  !  a.%  ,t»(i  that  claimants 
should  beat  •-  t,  tipp  j  rental  fees  paid 
in  assessment  years  1993  and  1994  to 
years  after  1994  if  the  claimant  has 
already  completed  assessment  work  in 
one  or  both  of  those  years.  This  is  not 
possible  because  the  statute  clearly 
states  that  for  the  efliective  period  of  the 
Act.  a  claimant  either  pays  the  rental  or, 
in  some  cases,  files  assessment  for  those 
years.  The  fact  that  work  may  have  been 
done  on  a  claim  for  which  a  rental  fee 
is  paid  is  of  no  consequence  under  the 
Act.  The  rental  fee  requirement  expires 
on  September  30,  1994.  However, 
several  bills  are  pending  in  Congress 
that  could  change  and/or  extend  these 
requirements. 

One  comment  interpreted  the 
proposed  rule  to  say  that  miners  who 
pay  the  rental  fee  would  not  have  to  file 
a  plan  of  operations.  This  is  not  true. 
Nothing  in  this  rule  changes  the  plan  of 
operations  requirements. 

Two  comments  stated  that  the  $100 
fee  should  be  refundable.  The  fee  will 
be  non-refundable  except  under  certain 
conditions  outlined  in  section  3833.0-5. 
Essentially,  if  a  claimant  pays  the  fee 
and  receives  the  benefit  expJected  from 
the  government  (in  this  case  that  the 
claim  is  held  for  the  period  covered  by 
the  fee)  then  the  fee  is  non-refundable. 
The  government  cannot  be  responsible 
for  factors  beyond  its  control,  such  as  if 
for  some  reason  during  the  assessment 
year  the  claimant  no  longer  finds  it 
advantageous  to  hold  the  claim. 
Additionally,  refunds  would  cause  an 
excessive  paperwork  burden.  The 
decision  to  pay  the  fee  and  hold  a  claim 
for  the  assessment  year  is  one  that  the 
claimant  must  make  without  relying  on 
the  government  to  expend  scarce 
resources  to  compensate  the  claimant 
for  any  business  planning  adjustments 
that  he  or  she  may  have  made  during 
the  year.  However,  if  the  claimant  does 
not  receive  the  benefit  expected  at  the 
time  of  fee  payment  (an  example  would 
be  that  the  fee  is  erroneously  paid  on  a 
claim  that  is  actually  null  and  void  at 
the  time  of  payment,  so  that  there  is  no 
claim  to  pay  a  fee  on),  then  a  refund 
would  be  in  order. 

Two  comments  said  that  the  fee 
should  not  apply  to  mill  sites  or  that  the 
fee  should  be  reduced  for  mill  sites,  but 
neither  is  possible  because  of  the 
statutory  language,  which  states  plainly 
that  the  fee  does  apply  to  mill  sites. 

One  comment,  apparently 
misunderstanding  the  proposed  rule, 
said  that  those  who  pay  the  fee  for  the 
assessment  year  ending  on  September  1. 
1994.  should  not  also  have  to  file  the 
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FLPM-A.  95';es5rr.ant  filing  due  on 
Decen.ber  3C.  1994  The  proposed  rule 
m  fact  provided  that  only  those 
exempti-'d  from  the  fee  by  qualifying  as 
a  smal!  .T.iner  wVA  b*>  required  to  file 
annudi  assessment  proofs  by  December 
30,  1994  No  change  is  needed  in  the 
final  rule  for  the  suggestion  in  the 
comment  to  be  impifimented. 

Oi;e  com.ment  suggasted  that  the  word 
"vear"  :n  the  Act  should  be  interpreted 
as  ending  on  August  31.  1993,  rather 
•ban  September  1.  which  is  the 
beginnin,i^  and  ending  date  of  the  two 
assessmeTit  years.  The  Act  does  not 
define  'he  word  "yenr  '  The  .August  31 
date  IS  ::>^.arly  just  the  payment  deadline 
in  the  sarro  ws  v  'hat  December  30  is  the 
deadline  for  FLPNl.^  filings  Therefore, 
it  was  decided  that  the  definition  of 
"year"  t>.ot  would  be  most  consistent 
with  past  practice  would  be  the 
assessment  year. 

43  CFR  3833.1-6  | 

Language  has  been  added  to 
paragraph  (a)(1)  to  make  it  clear  that  a 
claimant  who  owns  10  or  fewer  claims, 
mill  sites,  and  tunnel  sites,  and 
otherwise  quanfies  for  the  small  miner 
exemption,  is  r.ot  preriuded  from 
paying  the  rental  fea  in  addition  to  filing 
for  a  sm.all  miner  exemption.  Such  a 
payment  would  ensure  that  the  claims 
will  not  be  declared  void  should  the 
small  miner  status  be  denied  for  a 
particular  claimant  Paragraph  (a)(5)  has 
been  reworded  for  clanty,  and  adds  new 
language  to  include  special  use  permits 
for  locatable  minerals  on  national  forest 
lands  and  equivalent  State  or  local 
pern^.its  or  non-Federal  surface  lands  as 
permissible  documents  for  the  purpose 
of  qualifying  for  the  small  miner 
exemption.  Paragraph  (b)  was  reworded 
to  br.ng  !t  into  agreement  with  current 
judicial  mterprv^atiOns  and  to  make 
reference  t  j  other  permits  being 
qualifying 

One  comment  said  it  was  unfair  that 
activity  using  non-rae<:han;zed  means 
did  not  qualify  the  claimant  for  the 
small  miner  exemption  This  was  done 
because  the  s'atute  requires  that  the 
claim.s  be  uiidt^i  a  plaji  or  notice,  which 
IS  not  required  for  most  non- 
rnechanized  aaivity 

One  cotnrTitinter  asked  whether  a 
prospecting  club  is  an    individual"  in 
order  to  qualify  for  the  small  miner 
exemption   The  answer  is  yes  if  the 
claims  axe  located  in  the  name  of  the 
club. 

The  club  could  be  eligible  if  it  holds 
10  claims  or  fewer  arid  meets  the 
remaining  -equiremen's  for  exemption. 
The  memuers  of  the  club  could  not  each 
claim  a  small  miner  exerpption  unless 


claims  are  each  held  by  one  person 
individually,  independently  of  tlie  club 

One  comment  asked  whether  a  valid 
plan  of  operations  is  required  fur 
operations  where  no  signalcant 
disturbance  takes  place  A  plan  of 
operations  is  required  for  surface 
disturbance  amounting  to  5  acres  or 
more.  Operations  with  only  negligible 
disturbance  quahfy  as  casual  use  under 
43  CFR  part  3809.  One  must  be  under 
a  valid  plan  or  notice  in  order  to  qualify 
for  the  small  miner  exemption  and  if  no 
significant  disturbance  is  taking  place,  it 
is  not  likely  that  the  claimant  would  be 
required  to  file  a  plan. 

One  comment  stated  that  no  reference 
should  be  made  to  lode  and  placer 
claims  and  that  "such"  operation 
should  be  used  rather  than  "the" 
operations  because  the  suggested 
language  would  conform  more  precisely 
with  the  statute.  The  language  in  the 
proposed  rule  remains  unchanged 
because  it  is  not  in  conflict  with  the 
statute. 

One  comment  said  that  paragraph  fb) 
of  this  section  is  an  unjustified 
expansion  of  the  statute  It  is  not 
considered  unjustified  b-ecause,  as  with 
the  rest  of  the  rule,  it  implements  m 
detail  what  is  beUeved  to  be  the  best 
interpretation  of  what  Congress 
intended  when  it  passed  the  Act,  The 
exploration  guidelines  included  are 
considered  to  be  accepted  and  routine 
industry  exploration  activities. 

One  comment  asked  whether 
assessment  work  can  still  be  conducted 
on  a  percentage  of  a  block  of  claims  to 
benefit  the  entire  block.  The  answer  is 
yes,  the  rule  does  not  charge  this 

One  comment  objected  to  the  small 
miner  exemption  saying  that  the  average 
small  placer  miner  could  not  likely 
fulfill  the  work  requirement  on  10 
claims  in  a  lifetime.  The  comment 
suggested  an  alternative  fee  scheme  'he 
10-claim  exemption  and  $100  fee  is 
explicit  in  the  statutory  language  and 
cannot  be  changed  by  regulation 

One  comment  stated  that  paragraph 
(a)(3)  of  this  se«iion  appears  to  violate 
Constitutional  and  statutory  guarantees 
against  discrimination  against  women 
because  it  limits  the  rights  of  a  married 
woman  to  hold  a  mining  claim.  This  is 
a  misreading  of  this  provision  be<"ause 
it  is  no  way  limiis  a  woman's  ngiit  to 
hold  a  mining  claim.  It  treats  a  married 
couple  as  one  entity  for  the  purpose  of 
qualifying  for  the  same  miner 
exemption.  Both  the  married  woman 
and  man  can  locate  and  hold  as  many 
mining  claims  as  they  wish,  hut  if  they 
want  to  qualify  for  the  sm.all  miner 
exemption  they  may  hold  no  more  than 
10  claims  as  a  family. 


The  limitation  for  the  purposes  of  the 
exemption  applies  equally  to  the  man  as 
to  the  woman.  It  is  sim'lar  to  the 
limitation  put  en  partnerships, 
corporations,  and  others  discussed 
elsewhere  in  this  rule.  Finally,  the 
limitation  in  this  provision  exists 
primarily  because  it  is  requi'-ed  by  the 
Act. 

One  comment  suggested  adding  a 
requirement  regarding  tiie  evidence 
needed  to  oirtify  exploration  work  by 
limiting  money  expended,  in  order  to 
reduce  excess  surface  disturbance. 
Surface  disturbance  is  already  limited  to 
less  than  10  acres,  and  this  suggestion 
would  institute  a  further  restriction  that 
would  be  impossible  to  police  and  is  not 
specifically  provided  for  in  the  statute. 
One  comment  expressed  r.oncem  that 
paragraph  (8)(R)  of  this  sefr^ion  could 
applv  to  old  disturbanc;e  not  related  'o 
the  current  operation.  However,  the  Act 
specifies  that  the  surface  disturbance  is 
to  be  "  •     *     •  from  such  mining  or 
exploration  operation,"  which  is  "under 
a  valid  notice  or  plan  of  operation."  The 
language  of  this  paragraph  likewise 
specifies  that  the  disturbance  is  that 
"*    •   *  caused  by  the  mining  or 
exploration  operation," 

One  comment  stated  that  paragraph 
(d)(4)  excludes  any  persvin  who  ov^s 
stork  in  a  mining  corporation  which 
holds  claims  from  qualifying  personally 
and  separately  from  the  small  miners 
exemption.  This  is  not  true  because  the 
legal  corporation  and  the  individual  are 
separate  entities  under  this  section  and 
axe  separately  eligible  for  the  small 
miner  exemption. 

Attesting  to  the  ambiguity  of  the 
statutory  language  for  the  rental  fee 
requirement,  m^ny  comments  were 
received  addressing  the  tv;o  alternative 
approaches  included  in  the  proposed 
Pule  as  to  whether  claimants  who  report 
that  tliey  have  done  assessment  work 
between  September  1  and  October  5, 
1992,  should  be  excustd  f-'om  paying 
the  rental  for  the  first  year. 

Four  comments  supported  Alternative 
One,  which  required  payment  from  all 
except  those  who  qualifv  as  small 
miners,  regardless  of  whether 
assessment  work  had  been  performed 
during  the  time  in  question.  One 
comment  came  from  the  Chairman  and 
the  Ranking  Minority  Members  of  the 
Appropriations  Subcommittee  on 
Lnterior  and  Related  Affairs  of  the  U.S. 
House  of  Representatives.  Their 
comment  stated  that  it  was  not  the 
intent  of  Congress  to  allow  an 
exemption  as  outlined  in  Alternative 
Two.  and  that  Alternative  One  reflects 
the  will  of  Congress.  They  said  that  such 
an  exemption  was  included  in  the 
House-passed  bill,  but  was  struck  by  the 
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Senate  and  not  restored  m  the  House 
Senate  conference  Thev  further  said 
that  ronfaree*  diwusswd  'he  deietior. 
and  dei-iided  that  to  allow  such  an 
exemption  would  senousiv  affect  th»' 
amount  of  revenue  to  be  generated  Dy 
the  rental  fee  The  other  mn-^ments  sa.a 
that  work  is  often  not  done  but 
asse<«ment  work,  proofs  h^  fii-Ni 
aryway.  They  .laid  that  Alterna'ive  T^~'.o 
would  hjfther  encourage  fraaduleut 
reporting  of  assessment  work,  and  !h;'! 
an  adequate  monitonng  .system  does  not 
exist.  It  may  be  true  that  fraud  exists  to 
some  unkno'v^Ti  extent  There  !s  no 
adequate  agency  «\'«rtpm  to  monitor  (ne 
reported  completion  of  a.ssessment  work 
for  the  period  between  September  1  and 
October  5.  1992  Because  oi  tnss 
pre'  tical  enforcement  conrom.  the 
cianfiration  of  intent  from  the 
Appropriations  Subcom.mittee  on 
Interior  and  Related  Affairs,  and  the 
rea.soning  set  forth  below   the 
Department  has  concluded  that 
claimants  who  report  having  con-.pieled 
assf»<;sment  work  between  September  1 
and  October  5,  1992,  should  be  required 
to  pay  the  rental  fee  for  assessment  vaar 
1993.  Although  the  comments  from  the 
Appropriations  Subcommittee  arp  not 
binding,  the  Department  finds  the 
redsoning  of  the  comment  to  !:« 
persuasive,  authontanve,  and  in 
correlation  with  the  arguments  made  in 
support  of  Alterr.atue  One  m  thf< 
proposed  rule 

In  addition  to  the  Q;ngressionai 
comment  and  the  practical  enforcement 
problems  entailed  m  allowing  the 
exemption,  the  following  arguments 
also  favor  this  altemat:ve  First  the  .*  '1 
of  Odober  5,  1992,  do's  not  ron'ain  an 
exen.p'ion  provision  for  these 
cleimants.  Thougn  earlier  versior.s  of 
the  bill  contained  one  it  wns  rTnc^-ed 
before  enartmfnt  Se<.;ond  the  iar.au^gt* 
of  the  Act  states  that  'he  rental  fee  is  :n 
lieu  of  assessment  work  "for  the 
assessment  year  ending  at  noon  ''.ii 
September  1,  1993  "  106  Stat,  irrfi  T!:** 
assessment  year  referred  to  l,>eg«ir  en 
September  1.  19<»2  Thereforp,  the  rental 
fee  requirement  is  in  lieu  of  assessment 
work  tliat  was  conducted  or  wH!  be 
conducted  dunng  the  period  r>eginning 
on  September  1   1992.  and  ending  on 
September  1.  1993    fnird,  the  fee  is  in 
lieu  of  filings  required  by  TII'MA  thu' 
could  not  be  filed  for  the  assessment 
year  beginning  en  September  l,  1992, 
until  the  period  running  from  January  1, 
1993,  to  December  30,  1993  A^^  a  result, 
it  was  impossible  for  any  claimants  to 
file  the  FLPMA  filing  before  t>,e 
enactment  of  the  Act.  No  claimai.ts. 
therefore,  could  have  fully  compiett'd 
both  requiremerits  that  the  rental  fee  is 


intended  :o  r^piacp  djr-.iig  the  period 
btftvveen  ih(*  i>»Kirininp  of  :.he  as?;essment 
vear  and  enatlment  of  tne  .*.(.t   I  ourth. 
.r!-;p:'t.-  the  ;>onii;n  o^  the  assessment 
yed:  tnat  f-iapseG  before  the  effective 
date  of  the  .*.ct.  the  rental  fiae 
requirement  is  prospective  in  nature 
because  the  fee  is  not  due  until  the 
future  date  of  August  31, 1993. 
Altho»'gh  the  fee  is  a  new.  additional 
requirtmen ;  •■  .r  some  claimants,  it  is 
nevertheie'-s  :   -  •  -i<;pectively.  Last,  the 
legislative  .;,_^;l;  ,  _:  :he  statute  only 
shows  an  express  congressional  intent 
to  allow  an  exemption  trom  the  rental 
fee  requirement  for  qualified  small 
miners.  135  Cong.  Rec.  S15849  (daily 
ed.  September  30,  1992)  and  135  Cong. 
Rec.  S15970  (daily  ed.  October  1.  1992) 

Many  comments  supported 
Alternative  Two.  The  reasons  included 
the  rationale  outlined  in  the  proposed 
rule  in  addition  to  arguments  of 
fairness.  One  comment  attached  a  letter 
of  Decemht'^  :    i  =t92,  to  the  Director  of 
BLM  from  *■  I!  embers  of  Congress, 
which  stated  that  they  believe  it  was 
congressional  intent  to  allow  the 
exemption  outlined  in  Alternative  Two. 
Because  the  previously  mentioned  letter 
from  the  .Appropriations  Subcommittee 
A  a.--  froiT:  :ri(-  yedership  of  the  House 
sjb,  (  :t  :;  iMee  with  jurisdiction,  and 
bt*  31.,'i?  f.")e  position  urged  by  the 
LV>  p;  ;?,ar  7.  1992,  letter  wa.s  rejected  by 
the  House-Senate  Conference 
Committee  hefon  final  enactment  of  the 
appropriations  bill,  the  Subannmittee 
letter  was  accorded  more  deference. 

Several  comments  asked  questions  of 
interpretation  if  Ahemative  Two  were 
chosen.  Since  Alternative  One  is 
promulgated  in  this  final  rule,  these 
questions  are  moot,  and  no  discussion  is 
needed  of  them  in  this  final  rule. 

Three  comments  stated  that  the 
situation  where  a  small  miner  takes  the 
exemption  in  the  first  assessment  year 
and  pays  the  fee  for  the  second 
assessment  year  needed  to  be  clarified. 
This  would  be  perfectly  permissible 
since  the  payment  of  the  fee  or  the  filing 
of  assessment  work  is  optional  for 
qualified  small  miners.  A  qualified 
claimant  could  also  pay  for  the  first  year 
and  take  the  exemption  for  the  second 
year. 

One  comment  said  that  no  one  will  be 
able  to  qualify  for  the  small  miner 
exemption.  This  section  outlines  clearly 
the  qualifications  for  this  exemption, 
and  while  the  precise  numbers  of 
qualified  miners  is  not  known,  it  is  clear 
that  there  ars  many  who  will  meet  the 
requirt'ments 

i  hree  comments  asked  whether  the 
10-claiin  exernption  is  State-wide  or 
nation-wide.  The  exemption  appUes 
nation-wide  and  can  include  claims  in 


more  than  one  State  as  long  as  the 
number  of  claims  totals  10  or  fewer.  In 
accordance  with  paragraph  (a)(2)  of  this 
section,  the  exemption  apphes  to  claims 
on  Federal  lands  in  the  United  States. 

Two  comments  asked  whether 
partnerships  were  considered  a 
"person"  toward  qualifying  for  the  10- 
claim  exemption.  Yes.  One  partnership 
can  qualify  for  one  exemption  for  up  to 
10  claims.  This  means  that,  for  example, 
a  two-person  partnership  can  qualify  for 
10  claims,  not  20  claim.s  because  they 
are  two  persons.  One  comment  asserted 
that  it  was  not  the  intent  of  Congress  to 
allow  partner*  only  one  10-claim 
exemption.  Congress  was  not  clear 
regarding  its  intent  for  the  definition  of 
"claimant"  under  the  exemption 
language  of  the  statute  However,  in  tax 
law  and  business  law,  partnerships  and 
other  business  associations  are 
considered  single  entities. 

One  comment  questioned  the 
definition  of  the  word  "notice"  in 
connection  with  the  small  miner 
exemption.  The  word  "notice"  as  used 
in  this  section  refers  to  a  mining 
operation  of  5  acres  or  less  for  which  a 
claimant  can  give  "notice"  of  mining 
activities  in  accordance  with  43  CFR 
3809.1-3,  rather  than  file  a  Plan  of 
Operations. 

One  comment  asked  whether  miners 
whose  mining  activity  is  not  at  the  plan 
or  notice  level  can  be  eligible  for  the 
small  miner  exemption.  The  answer  is 
no  because,  as  stipulated  in  this  section 
and  the  Act,  the  activity  must  be  at  plan 
or  notice  level  as  defined  by  the  surrace 
managing  agency. 

Two  comments  urged  that  claim 
blocks  in  different  regions  should  each 
be  allowed  a  10-claim  exemption,  and 
one  comment  said  that  claimants 
holding  more  than  10  claims  should  be 
able  to  exempt  10  of  them.  One 
comment  referred  to  a  Congressional 
Budget  Office  (CBO)  report  as  evidence 
that  this  was  the  intent  of  Congress. 
This  suggestion  is  not  adopted  in  the 
final  rule,  because  the  statute,  as  well  as 
other  evidence  of  Congressional  intent, 
allows  a  claimant  to  hold  no  more  than 
10  claims  in  total  to  obtain  an 
exemption.  An  analysis  by  the  CBO, 
which  is  not  a  policy  making  office,  is 
not  dispositive  of  Congressional  intent 

One  comment  stated  that  it  was 
discriminatory  for  Congress  to  have 
required  no  less  than  $1,500  in  gross 
revenues  per  claimant  to  qualify  for  the 
small  miner  exemption  because  in  some 
cases  small  operations  would  be 
hampered  by  State  requirements  and 
market  economics  and  fall  under  the 
minimum  floor  to  qualify  for  the 
exemption.  This  is  beyond  the  purview 
of  this  rule  because  the  $1 ,500  floor  has 
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been  required  by  Congress  in  the 
Iw^islation. 

One  comment  objected  to  the  idea 
ihat  a  claimant's  child  beyond  the  a^n 
of  discretion  could  alone  qualify  for  the 
10-cijim  small  miner  exem.puon,  but 
that  a  hust;and  or  wife  of  a  claimant 
vsho  IS  also  not  a  minor  could  not 
separately  qualify  for  the  lO-claim 
exemption  This  language  was  expressly 
contained  m  the  statute  and  therefore 
cannot  be  diverged  from  in  the  rale, 

One  comm.ent  stated  that  ihe  small 
miner  exem.ption  was  erroneously 
aimed  at  miners  who  were  not  serious, 
and  ignored  small  companies  who  may 
locate  200  or  more  claims  in  order  to 
explore  prudently.  No  change  in  the 
small  miner  exemption  may  be  made  by 
regulation  Congress  has  defined  the 
parameters  of  the  exemption  by  statute. 
The  same  comment  stated  that  the 
definition  of  small  miner  should  be 
determined  by  small  miners  and  junior 
companies,  but  this  is  not  possible 
because  the  definition  has  already  been 
established  bv  Congress.  Two  other 
com.ments  stated  tnat  small  miners 
should  be  those  with  20  or  30  claims  or 
less,  which  also  cannot  be 
accommodated  because  of  the  statutory 
language. 

One  comment  stated  that  in  cases 
where  a  claimant  overstakes  the  same 
ground  with  both  a  lode  and  a  placer 
claim,  that  only  the  placer  claim  should 
be  subject  to  the  fee.  The  statute  makes 
no  such  distinction  in  types  of  claims  or 
their  vicinity  on  the  ground,  and 
specifically  requires  only  that  no  more 
than  10  claims  may  be  possessed  in 
order  to  qualify  for  the  small  miner 
exemption. 

Several  comments  expressed  concern 
about  the  effect  on  recreational  miners. 
Some  questioned  whether  a  claimant, 
such  as  a  "recreational"  miner  or  any 
other,  whose  activities  are  not  extensive 
enough  to  cross  the  surface  management 
agency's  threshold  for  a  notice  or  plan 
level  operation,  would  be  excluded  from 
the  small  miner  exemption,  and  if  so 
w  ould  this  not  increase  unnecessary 
degradation  of  the  land.  Most  stated  that 
recreational  miners  or  mining  clubs 
should  be  exempted  from  the  fee.  The 
linguage  of  the  .\tl  specifically  requires 
a  claimant  to  be  operating  under  a  plan 
or  a  notice  in  order  to  qualify  for  the 
small  miner  exemption  It  is  unlikely 
that  unnecessary  disturbance  will  occur 
because  of  the  additional  requirements 
for  production  levels  or  exploration 
activity  coupled  wiLh  the  authority  cited 
in  sect'ion  3833,0-3  of  the  rule,  which 
includes  the  section  of  the  US  Code 
that  makes  it  a  cnme  to  file  false  or 
fictitious  documents  with  the  Secretary 
nf  the  Interior  In  addition,  the  surface 


disturbance  is  to  be  conducted  pursuant 
to  a  valid  notice  or  plan  of  operation 
that  is  subject  to  the  'unnecessary  and 
und'ie  degradation"  standard  found  in 
FLPMA  The  basic  requirements  for  a 
showing  if  pri'duction  or  exploration  is 
required  .n  the  statute  and  cannot  be 
excused  for  recj^ationa!  miners.  There 
were  several  comments  that  stated  that 
recreational  miners  could  not  afford  the 
fee.  but  the  fee  is  required  by  statute  if 
the  small  miner  exemption 
requirements  are  not  met.  Additionally, 
all  operations,  regardless  of  how  an 
individual  claimant  classifies  his  or  her 
owm  operation,  will  be  evaluated  under 
the  standards  of  this  section,  which  arfi 
founded  on  the  statute. 

One  comment  asked  whether  the 
claimamt  who  locates  in  the  1993 
assessment  year  may  qualify  for  the 
small  miner  exemption  for  the  1994 
assessment  year.  The  answer  is  yes.  The 
statute  requires  that  all  new  locators  pay 
the  fee  for  new  claims  regardless  of  how 
many  claims  they  hold,  but  these 
claimants  are  free  to  file  for  the  small 
miner  exemption  for  the  second  year  if 
they  qualify. 

One  comment  stated  that  the  small 
miner  exemption  should  apply  to  those 
who  lease  10  or  fewer  claims.  This  is 
not  possible  because  the  statute 
specifically  cites  the  word  "claimants," 
and  not  lessees,  when  referring  to  the 
small  miner  exemption.  The  claimant  is 
the  party  who  owns  the  claim. 

Several  comments  charged  that  this 
section  discriminates  against  marriage 
and/or  legitimate  children  because 
spouses  and  underage  children  cannot 
separately  claim  the  small  miner 
exemption  within  a  family.  The  primary 
reason  for  this  part  of  the  rule  is  that  the 
statute  specifically  requires  it. 

One  comment  rejected  the  idea  that  a 
small  miner  is  one  who  holds  10  or 
fewer  claims.  The  statutory  language 
specifically  defines  a  small  miner  in  this 
way,  and  the  rule  is  bound  by  the 
statutory  language. 

One  comment  urged  that  BLM 
institute  a  monitoring  system  to  track 
the  full  economic  impact  of  the  fee. 
BLM  will  track  the  effects  on  mining 
claim  retention  and  possibly  other 
parameters. 

One  comment  asked  whether  it  is 
possible  that  a  plan  of  operations  that 
has  been  submitted  but  not  approved 
can  satisfy  the  requirement  for  a  small 
miner  exemption.  The  answer  is  no 
because  the  statutory  language 
specifically  refers  to  'valid'  plans  of 
operations.  A  plan  that  has  not  betrn 
approved  cannot  be  considered  valid. 

One  comment  said  that  the  word 
"corporation"  should  be  removed  from 
the  section  that  deals  with  entities  who 


qualify  for  the  small  miner  exemption. 
The  entities  listed  in  ihe  rule,  including 
corporations,  have  always  been  regardoii 
as  "claimants"  under  the  Mining  Law. 
The  clear  intent  of  the  Ac:  was  to 
exempt  all  claimants,  including 
corporations,  holding  10  claims  or 
fewer  However,  there  is  nothing  in  the 
law  or  this  rule  to  prevent  arm's  length 
stockholders  of  a  corporation- 
stockholders  without  control— that 
possess  mining  claims  from  locating 
their  own  claims  and  qualifying  as  small 
miners,  regardless  of  the  number  of 
claims  held  by  tJ:e  corporation 
One  comment  stated  that  the 
requirement  calling  for  a  minimum 
gross  revenue  of  $1500  was  arbitrary. 
Two  comments  said  that  the  August  31, 
1993.  date  also  was  arbitrary   These 
requirements  were  specifically  called 
for  in  the  statute,  which  the  rule  is 
ren-.iired  to  reflect 

Two  comments  stated  that  operators 
on  private  land  with  Federal  minerals 
cannot  comply  with  the  requirement  to 
have  a  plan  of  operations  or  a  notice 
since  on  these  types  of  lands  neither  is 
required.  This  problem  has  been 
addres.sed  in  an  amendment  of  section 
3833. 1-6.  which  allows  submission  of  a 
State  or  local  permit  in  lieu  of  the 
Federal  Plan  of  Operations  or  Notice. 
There  is  no  evidence  in  the  legislative 
history  that  Congress  had  any  intention 
of  singling  out  these  types  of  claims  and 
making  it  impossible  for  them  to  qualify 
for  an  exemption.  The  revsed  language 
of  this  paragraph  is  believed  to  be  in 
accordance  with  Congressional  intent. 
Four  comments  urged  that  the  small 
miner  exemption  be  expanded  to  cover 
more  than  10  claims,  but  this  is  not 
possible  because  the  statute  provides 
that  10  claims  is  the  limit. 

One  comment  urged  that  10  inactive 
claims  be  allowed  to  be  added  to  the  10- 
claim  exemption,  that  mill  sites  be 
exempt,  and  that  a  bond  should  be  the 
sole  requirement  for  tne  exemption. 
None  of  these  com.ments  could  be 
accepted,  because  they  are  contrary  to 
specific  statutory  language. 

One  comment  asked  how  association 
placers  are  counted  toward  the  small 
miner  exemption.  Each  owner  of  an 
association  placer  counts  that  claim 
toward  the  exemption  claim  limit.  For 
example,  if  8  claimants  own  a  160-acre 
association  placer,  then  each  claimant 
would  count  that  claim  for  purposes  of 
calculating  individual  holdings  for 
small  miner  limitations.  They  would  not 
each  claim  Va  of  a  claim. 

One  comment  asked  whether  the 
$1500  in  gross  revenues  is  required  to 
be  produced  from  each  claim  or  from 
the  group  of  claims  in  the  exemption. 
The  answer  is  that  a  minimum  of  $1500 
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IS  required  to  be  produced  from  the  10 
or  fewer  claims  as  a  group  This  amount 
dees  not  have  to  be  produced  from  each 
claim. 

One  comment  asked  whether  ciaims 
that  are  only  being  explored  must  be 
under  a  notice  or  a  plan.  The  answer  is 
yes  because  that  is  a  statutory- 
requirement. 

One  comment  asi;ed  how  this  section 
affects  30  family  members  where  no  one 
member  has  more  than  one  claim.  Each 
"family"  member  can  claim  the 
exemption  except  as  outlined  in 
paragraph  {a)(3).  For  instance,  a 
husband  and  wife  and  children  under 
the  age  of  discretion  are  considered  a 
group  who  would  only  be  eligible  for 
one  10-claim  exemption,  but,  for 
example,  two  brothers  over  the  age  of 
discretion  who  are  not  partners  could 
each  exempt  uc  to  10  claims  for  a  total 
of  20. 

One  comment  asked  whether  it  is 
possible  for  claimant  to  pay  the  rental 
on  two  claims  and  take  the  exemption 
on  eight.  Because  the  language  of  the 
Act  only  allows  for  a  choice  between 
either  paying  the  fee  or  doing  the 
asse.ssment  work  and  meeting  the  filing 
requirements"*   *   '  on  such  ten  or 
fewer  claims,"  a  claimant  mav  not  pav 
the  fee  for  a  portion  of  his  or  her  ten  or 
fewer  claims  and  take  the  exemption  un 
the  remaining  portion.  However,  a 
claimant  is  not  precluded  from  paying 
the  rental  fee  for  clai.Tis  tiiat  have  also 
been  included  on  a  small  miner 
exemption  form. 

43  CFH  3833.1-7 

Paragraph  [b)(l)  was  amended  to  add 
the  word  "State"  to  clarify  the  proper 
office  for  filing  For  clarity,  paragraph 
(c)  was  amended  by  the  addition  of  the 

ending  date  for  claiming  an  exemption 
for  the  1993  assessment  year,  and  again 
the  word  "State"  was  added  Paragraph 
(c)  also  includes  added  language  to 
specify^  that  filing  cf  the  certified 
statement  satisfies  the  requirement  to 
file  a  notice  of  intent  to  held  for 
qualif\-ing  claims  located  Within  the 
period  specified.  Paragraph  (djil}  was 
amended  to  add  the  other  types  cf 
pennits  acceptable  to  qualify  for  tlie 
exemption.  Paragraph  (d)(3)  was 
am.ended  to  make  it  clear  that  multiple 
certifications  for  different  clam  blocks 
may  be  filed  as  long  as  the  total  number 
of  claims  does  not  exceed  10,  Paragraph 
{d)(4)  was  amended  to  make  it  dear  that 
the  production  requirements  are  not  for 
each  claim,  but  for  the  claims  in  total. 
The  words  "in  detail"  for  the 
exploration  declaration  were  removed 
because  a  simple  statement  of  work 
should  suffice. 


Paragraph  (d)(6)  was  also  amended  to 
reference  other  allowable  permits.  A 
new  paragraph  (di(7)  was  added  to 
require  ail  owners  of  a  mining  claim  to 
sign  the  certified  exemption  statements. 
This  is  to  ensure  that  the  10  claim 
limitation  per  claimant  wiU  be  strictly 
followed  A  new  paragraph  (d)(8)  ados 
a  requirement  for  a  notarized  statement 
intended  further  to  bind  the  claimants 
legally  to  the  statement  that  the 
claimants  sign.  Paragraph  (e)  was 
amended  to  add  a  30-day  payment 
period  after  a  deferment  expires  to 
provide  a  more  equitable  process.  The 
word  "sites"  was  removed  from  this 
paragraph  since  sites  are  not  subject  to 
assessment  work.  Paragraph  (e)(l}  was 
amended  to  add  the  word  "State." 
Paragraph  (e)(l)(i)  was  amended  to 
change  the  date  from  September  30, 
1994,  to  September  1, 1994,  which  is  the 
end  of  the  1994  assessment  year. 
Paragraph  (f)  was  revised  to  make  it 
clear  that  when  the  mineral  entry  is 
allowed,  a  refund  of  previously  paid 
fees  is  not  possible.  Paragraph  (g)  was 
taken  from  section  3852.1  and  placed 
here.  The  phrase  "notice  of  taking"  has 
been  changed  to  "declaration  of  faking" 
pursuant  to  comments  received  from  the 
National  Park  Service  (MPS). 

One  comment  stated  that  deferments 
from  the  fee  should  not  be  allowed 
because  deferments  are  granted  for 
reasons  such  as  denial  of  access,  so  that 
no  assessment  would  take  place.  Since 
the  fee  is  in  lieu  of  assessment  work,  the 
comment  argued  that  deferment  from 
paying  the  fee  is  not  appropriate. 
However,  during  debate  on  the  Senate 
floor  on  the  Act,  it  was  stated  and  not 
disputed  that  claimants  who  cannot 
perform  assessment  work  because  of 
legal  impediments  should  not  have  to 
pay  a  fee.  This  statement  may  be  taken 
as  evidence  of  congressional  intent  on 
this  issue.  In  addition,  claims  for  which 
assessment  work  has  been  deferred  are 
given  an  exemption  from  the  rental  fee. 
The  rental  fee  is  not  deferred.  Rather, 
the  deferred  assessment  work  will  be 
required  upon  cessation  of  the 
deferment  pursuant  to  43  CFR  subpart 
3852.  The  comment  is  not  adopted  in 
the  final  rule. 

One  comment  said  that  the  rule 
should  provide  that  the  surface 
disturbance  requirement  be  measured  as 
of  August  31,  1993.  This  is  not  possible 
because  it  would  allow  no  time  for  the 
claimant  to  submit  a  certification  that 
same  da>   Rather,  regardless  of  whether 
the  claimant  makes  the  certification 
early  or  on  August  31.  the  certification 
should  state  that  surface  disturbance  did 
not  exceed  10  acres  on  the  date  of  the 
certification  by  the  claimant,  and  that 
surface  disturbance  would  not  exceed 


10  acres  at  any  time  during  the  period 
for  which  the  certification  is  made. 

One  comment  said  that  failure  to 
provide  the  evidence  required  by  this 
section  should  be  a  curable  defect.  This 
is  a  curable  defect  as  specified  in 
section  3833.4(b). 

One  comment  requested  clarification 
concerning  the  proper  agency  to  receive 
certifications  under  the  rule.  The  proper 
agency  is  the  BLM.  as  outlined  in  this 
section. 

One  comment  asked  why  under 
paragraph  (d)(5)(ii)  of  this  section  the 
claimant  would  have  to  make  the 
declaration  by  August  31, 1993.  that 
assessment  work  will  be  done  in  the 
following  assessment  year.  This  is 
because  the  statute  requires  qualified 
small  miners  who  choose  to  do  the 
assessment  work  to  "certify  the 
performance  of  such  assessment  work  to 
the  Secretary  by  August  31. 1993." 
Because  the  certification  date  occurs 
before  the  assessment  work  will  be  done 
for  the  assessment  year  ending 
September  1,  1994,  the  claimant  is 
certifying  that  the  assessment  work  will 
be  done  in  the  coming  year.  If  the 
claimant  determines  that  no  assessment 
work  will  be  performed  in  the  second 
assessment  year,  then  the  claimant  must 
make  this  determination  and  submit  the 
fee  by  August  31. 1993. 

One  comment  said  that  the  term  "first 
half  of  the  mineral  entry  final 
certificate"  has  no  legal  significance. 
Paragraph  (f)  and  section  3851.5  have 
been  amended  to  make  it  clear  that 
rental  payment  is  not  necessary  for 
claims  that  are  subjects  of  patent 
applications  when  the  authorized  officer 
has  allowed  mineral  entry  pursuant  to 
30  U.S.C.  29  and  part  3860.  The  term 
"first  half  of  the  mineral  entry  final 
certificate"  is  no  longer  referred  to  in 
the  final  rule. 

One  comment  questioned  whether  a 
person  who  is  part  of  a  corporation, 
association,  or  partnership  that  qualifies 
for  a  10-claim  exemption  can  also 
qualify  for  an  additional  small  miner 
exemption  under  his  or  her  own  name. 
The  answer  is  yes  if  the  person  is  a  non- 
controlling  shareholder  of  a  corporation. 
But  if  the  person  is  a  named  partner  or 
a  named  member  of  the  association  that 
holds  10  mining  claims,  that  person 
cannot  file  for  an  additional  10  claim 
exemption.  The  reason  is  that  a 
corporation  exists  as  a  legal  entity  on  its 
own  while  a  partnership  or  association 
is  a  group  of  individual  co-owners.  In 
these  co-ownership  arrangements,  the 
interest  will  not  be  calculated  in 
fractions  such  as  for  one-half  ownership 
in  a  claim  in  order  to  qualify  for  the 
small  miner  exemption.  One-half 
ownership  in  a  claim  will  count  as  one 
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claim  for  lb«  purpo«e«  of  qualify. ng  for 
the  smaJl  miner  exeroptian. 

One  comment  cited  various 
interpretations  of  the  10  acr* 
disturbanca  standard.  The  10  a  r*>s 
applies  to  the  claimant's  entire  m!n:MK 
operations.  The  IC  acres  or  less  surface 
disturbance  is  related  to  the  mintp.g 
activity  or  exemption  work  being 
conducted  pursuant  to  a  valid  r  oJirt'  nr 
plan  of  operation.  Any  falsin  a'.ion 
under  these  or  any  otlier  requirements 
of  ihjs  rule  is  subject  to  penai'y  under 
18  U  SC.  1001, 

One  comment  asked  whetht>:  a 
claimant  is  required  to  apply  fr:  the 
small  miner  exemption  at  the  same  time 
for  both  1993  and  1994  The  acsver  is 
no,  August  31.  1993.  is  the  deadliue  for 
filing,  but  not  the  only  day  for  r.ung,  for 
both  years  for  claims  located  on  or 
before  October  5.  1992.  One  ceiurication 
could  precede  the  other  as  long  a*  they 
are  botii  filed  by  August  31 

One  comment  asked  if  there  ar« 
special  forms  to  fill  out  for  the  smai 
miner  exemption.  The  answer  is  ye»  and 
they  are  explained  in  this  section  ot  the 
regulations. 

Two  comments  asked  whether  a 
claimant  will  have  a  chance  to  pay  ri'* 
fee  if  turned  down  for  a  small  mine- 
exemption  af^er  August  31. 1993.  Tie 
statute  requires,  for  all  active  claim?  at 
the  time  of  enactment,  either  payment  of 
the  rental  fee  or  submission  of  a 
certification  for  the  small  miner 
exemption  by  August  31.  1993.  If  'h  - 
claimant  is  fbund  not  to  qualify  for  .ie 
exemption,  there  is  no  provision  m  ;he 
statute  for  payment  after  that  date  If 
there  is  any  doubt  as  to  quahfication  it 
Will  be  advisable  for  the  claimant  either 
to  submit  the  certification  early  enovgh 
for  any  defects  to  be  cured  before 
August  31,  1993,  or  to  pay  the  rental  fee. 

One  comment  said  that  the  rule  does 
not  precisely  conform  to  the  language  of 
the  Act  pertaining  to  abandonment  of  a 
mining  claim,  because  it  refers  to  a 
"declaration"  of  abandonment  whil*-  the 
Act  does  not  mention  a  "declaration  " 
The  declaration  of  abandonment  will 
simply  be  formal  notice  by  the 
government  that  abandonment  has  !aken 
place  by  the  date  specified  In  the  law 
A  similar  declaration  has  been  used 
over  the  years  for  claims  that  are 
abandoned  for  failure  to  make  proper 
filings  under  FLPMA,  even  though  ro 
"declaration"  language  appears  m  that 
law. 

One  comment  questioned  whethe'^  a 
joint-ownership  claim  could  be  declared 
abandoned  ana  void  for  failing  to  pey 
the  fee  when  a  deferment  of  assessment 
work  has  been  denied.  The  answer  s 
yes  because  the  failure  to  pay  would 


appiv  to  all  the  ownerr;  an  re<-ord. 
inciudinji  cases  of  single  owner  claims. 

One  comment  said  that  exploration  or 
production  rpporting  should  be  done  on 
the  calendar  vear,  as  with  Federal  taxes, 
rather  thaji  the  as-sessment  year  The 
assessment  year  ^vstem  was  chosen 
(■•^i:au-*»*  mining  work  is  done  based  on 
assessrnt-r-.t  v*>«rs  u.ider  the  Mining  Law 

One  comment  suggn^ted  that  a 
certification  form  be  created  to  help 
claimants  in  their  filings.  Such  a  form 
is  being  created. 

43  CFR  3833.2-1 

The  NPS  requested  that  they  ne 
notified  concerning  the  s'stus  ^f  fwe 
payments  for  claims  on  NTS  lands,  as 
they  are  notified  of  RJ'MA  filings.  In 
response  to  thiacomraen*.  parscraph  (el 
has  been  amended  to  direct  BL^M  to 
report  the  status  of  all  claims  on  NPS 
lands  to  NPS. 

43  CFR  3833.2-3 

Paragraph  (e)  was  added  to  make  it 
clear  that  payment  of  the  rental  fee  for 
claims  located  and  recorded  on  or  after 
'September  1, 1994,  and  on  or  before 
September  30, 1994,  will  ser.e  as  a 
notice  of  intention  to  bold  for  tl"ie 
purpose  of  holding  the  clai.Ti  for 
assessment  year  1995  No  further 
FLPMA  filing  will  be  required  for  such 
claims  by  tbe  December  30, 1995,  filing 
deadline. 

One  comment  stated  that  this  section 
wa«  unnecessary  bera  ;se  if  restates 
e.xisting  law.  The  new  addition  does  not 
restate  existing  law   but  rat/ier  explains 
the  effect  of  the  new  statute  on  existing 
law. 

43  CFR  3633.4 

Paragraph  (a)(l)(i)  was  reworked  for 
clarity  and  includes  new  language  that 
makes  it  clear  that  failure  of  a  qualified 
small  miner  to  make  rv^quired 
assessment  work  h.irigs  result.?  m 
abandonment  of  the  claim.  Paragraph 
(a)(2)  was  amended  to  make  it  clear  that 
failure  to  file  tbe  certincation  as 
specified  is  likewise  an  abandonment. 
(Dne  comment  pointed  out  that  a 
December  2, 1988,  final  rule  (53  FR 
48876)  apparently  inadvertently 
removed  language  that  provided  that 
failure  to  provide  the  complete 
information  required  under  s<*.~tion 
3833.2-4  (a)  and  (b)  is  a  curable  defe<:,1. 
Section  3833.4(b)  ha.s  been  amended  to 
correct  this  omission  This  amendment 
does  not  negate  the  responsibility  of  the 
claim  holder  to  make  timely  FLPK1\ 
&ling3. 

One  comment  stated  that  paragraph 
(b)  amounted  to  an  abandonment  of 
interest  by  BLM  in  venfying  Lhat  the 
small  miner  exemption  is  justified.  This 


paragraph  merely  provides  for  a  30-day 
period  tor  a  claimant  to  complete  a 
timely  but  unintentionally  insufficient 
filing.  Such  a  failure  to  provide 
complete  information  for  the 
certification  filing  for  the  small  miner 
exemption  within  this  30-day  period 
will  reinstate  the  claimant's  obligation 
to  pay  the  rental  fee.  Failure  to  pay  the 
rental  fee  on  time  constitutes 
abandonment.  For  all  other  requisite 
filings,  a  failure  to  provide  the  missing 
information  withm  this  time  period  wii! 
constitute  abandonment  for  failure  to 
make  a  complete  annua!  Himg  as 
required  by  FLPMA. 

One  comment  stated  that  when 
r:,i stakes  are  found  in  rental  ff-e 
do<:uments  by  Bl>i  tlia*  could  cause  an 
inadequate  amount  of  f«es  to  be 
submitted  BLM  should  allow  claimants 
to  correct  the  deficiency  within  30  days 
after  a  notice  of  such  a  mistake  is  stmt 
by  BLM  of  the  mistake  allowing  30  days 
to  comply  If  a  small  miner  certification 
filing  is  submitted  by  the  August  31, 
1993,  deadline,  and  errors  are  found  in 
the  submission,  the  authorized  officer 
will  allow  a  grace  penod  of  30  days  atter 
receipt  of  notification  from  BLM, 
However,  there  is  no  grace  period  aft-jr 
Augu.st  31,  1993,  for  payment  of  rental 
fees  for  claims  existing  on  the  date  of 
the  Act  or  located  during  the  first 
assessment  year, 

43  CFE  3833.5 

Paragraph  (d)  has  been  amended  to 
require  BLM  to  look  onlv  to  official 
recordation  files  for  ownership 
information  when  serving  proce.ss  in 
contest  proceedings.  This  puts  the 
burden  on  the  owners  to  keep  BLM 
informed  of  ownership  changes  as 
provided  in  section  3833.3. 

43  CFR  3850  0-9 

Three  comments  challenged  the 
finding  that  it  takes  tJie  public  eight 
minutes  per  response  to  comply  with 
assessment  work.  The  public  reporting 
burden  estimate  described  in  paragraph 
(b)  of  this  section  does  not  refer  to  the 
time  it  takes  a  claim  holder  to  complete 
assessment.  The  time  estimate  refers  to 
the  time  it  may  taike  the  public  to  file 
for  a  deferment  as  described  in  section 
3852.2.  The  information  collection  was 
approved  by  the  Office  of  Management 
and  Budget  and  comments  should  be 
forwarded  to  the  Information  Collection 
Officer  at  the  address  indicated. 

43  CFR  3851  1 

One  comment  asked  whether 
assessment  work  on  one  claim  could 
also  apply  to  contiguous  claims  if  the 
work  benefits  all  claims.  Yes,  and  in 
addition,  this  final  rule  makes  no 
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change  in  how  assessment,  work  is 
accouipiished  for  those  clainiants  wno 
qualify  as  small  miners  and  are  required 
to  file  an  annual  assessment  affidavit 

One  comment  asked  whether 
claimants  wiii  be  required  to  do 
assessment  work  in  States  that  require  i! 
as  well  as  pay  the  fee.  The  answer  is  ves 
for  those  States  that  require  a^isessme-t 
work.  The  claimant  should  che<_k  with 
the  State  for  the  requirements  of  State 
law. 

A  comment  suggested  that  the 
regulatory  language  stating  that  claims 
on  which  work  is  done  as  a  group  are 
required  to  be  contiguous  should  be 
changed  because  recent  court  decisions 
held  that  such  group  work  claims  need 
not  be  contiguous.  See  Powell  v.  Arias 
Corp..  61.5  P. 2d  1225.  1228  (Utah  1980). 
Paragraph  (c)  has  h»een  amended  to 
remove  reference  to  "contiguous" 
claims  and  instead  insert  the  phase 
"covers  the  same  mineral  deposit." 

43  CFR  3851.3 

ParagTsph  (b)  was  amended  to  make  it 
clear  that  failure  to  perform  assessment 
work  causes  the  mineral  estate  to  revert 
to  the  public  domain  and  remain  open 

to  locatio.T.  absent  a  mineral 
wiiiidrawal  Paragraph  (c)  was  amended 
to  make  it  clear  that  the  $550  oil  shale 
fee  is  an  annual  fee. 

43  CFR  3851.5 

Paragraph  (a)  was  added  to  include  a 
reference  to  the  rental  fee  for 
completeness.  Paragraph  fb)  was 
amended  to  make  reference  to  mili  sites 
arid  the  payment  of  the  r«ntal  fee.  and 
to  f.larify  when  the  rental  fee  is  pavabie 
:f  the  final  certif.cite  is  canceled.  The 
section  has  also  been  emended  to  make 
clear  when  mineral  entry  is  allowed  in 
cases  where  patent  is  applied  for. 

43  CFR  3852.1 

Paragraph  (Ij)  was  transferred  to 

3B33,l-7[g)  and  am.ended  to  refer  »p 
exemption  from  the  rental  fee 
requirement.  A  comment  requested  a 
clarification  of  the  phrase  "*   •   *  or  the 
claimant  has  otherwise  been  denied 
access  to  his  mining  claims  or  sites 
*  *   •".  The  comment  also  requested  a 
farther  clarification  of  what  prouf  wo'ild 
be  required  to  document  a  taking  or 
access  exemption.  IDenial  of  access 
means  that  BLM,  in  consultation  with 
NTS,  has  determ.ined  as  reasonable  the 
claimant's  assertion  that  he  has  been 
denied  the  ability  to  operate  on  his 
claims.  This  would  include  situations 
where  the  NPS  has  permanent!-,  denied 
authorization  to  tiie  claimant  to  exercise 
rights  to  the  miinmg  claim.  Concerning 
the  forms  of  exemption  proofs  that 
would  be  acceptable,  these  would 


include  copies  cf  declarations  of 
takings,  or  NTS  letters  that  state  the 
denifii  of  access,  or  any  other  judicial  or 
administrative  order  A  declaration  by 
the  claim.ant  alone  will  not  be 
acceptable.  When  a  claim  holder  has 
been  denied  access  to  his/her  mining 
claims  by  the  NPS,  the  claim  holder  is 
not  required  first  to  obtain  a  deferment 
of  assessment  work  from  BLM  pursuant 
to  43  CFR  part  3852  in  order  to  be 
exempt  from  the  rental  fee  requirement. 

The  principal  author  of  this  final  rule 
:<^  Roger  A  Haskins,  Divi.sion  of  Mineral 
Resources,  Nevada  State  Office,  with 
assistance  from  Frank  Bruno,  Division 
of  Solid  Minerals,  and  from  the  Division 
of  Legislation  and  Regulatory 
Management,  BLM.  Washington  Office. 
and  the  Office  of  the  Solicitor, 
Depanrnei,,'  ■■,![  the  Interior. 

It  has  been  determined  that  this  final 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  that  no 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  is  required.  The  BLM  has 
determined  that  this  rule  is  categorically 
excluded  from  further  environmental 
review  pursuant  to  516  Departmental 
Manual,  chapter  2,  appendix  1,  item 
110,  and  that  the  rule  will  not 
significantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2,  appendix 
2  Pui-f-uanl  to  the  Council  on 
Eiivircn.mental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  prcx;edures  of  the  Department  of  the 
Ulterior,  "categorical  exclusions"  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
Significant  effect  on  the  human 
environmient  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
inipact  statement  is  required. 

The  Depeutment  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order 
12291.  A  major  rale  is  any  regulation 
that  is  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  a  niojor  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  or 
Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
miTj-kets,  It  is  likely  that  some 
percentage  of  mining  claims  will  be 
abandoned  because  of  the  rental  fee 


requirement,  but  it  is  very  difficult  to 
identify  a  number.  The  $100  rental  fee 
would  be  paid  on  top  of  expenditures 
for  mining  activity.  A  large  company 
with  the  capacity  to  pay  3ie  fee  may  be 
reluctant  to  do  so  if  it  holds  many 
speculative  claims.  Deciding  factors 
would  be  the  marginal  nature  of  the 
operations  and  the  speculative  value  of 
the  claims.  Because  it  is  currently  easy 
to  hold  8  mining  claim  for  speculative 
purposes,  we  may  see  claims  in  this 
category  abandoned,  since  it  will  no 
longer  be  as  attractive  to  hold  them. 
Most  claims  with  good  production  or 
exploration  prospects  would  likely  be 
held.  Dropping  the  others  should 
produce  Uttle  negative  economic  effect. 
It  is  likely  that  the  rental  fee  will  result 
in  a  lower  level  of  exploration  activity, 
but  it  is  not  likely  that  this  will  have  a 
significant  economic  effect,  because  the 
fee  is  nominal  for  a  claim  with  good 
exploration  prospects. 

The  Department  also  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  (Act  (  5  U.S.C.  601  ef  seq.). 
The  fee  may  represent  an  economic 
consideration  for  a  small,  marginal 
operation  that  does  not  quality  for  an 
exemption  under  the  rule.  However, 
most  small  operations  would  qualify.  A 
small  entity  that  holds  a  valuable 
mining  claim  will  not  be  deterred  by  the 
annual  fee,  and  many  of  them  will 
qualify  for  an  exemption. 

As  required  by  Executive  Order 
12630.  the  Department  of  the  Interior 
has  determined  that  the  rule  would  not 
cause  a  taking  of  private  property.  The 
rule  will  have  no  effect  on  private 
property  rights. 

Tne  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778, 

The  provisions  for  collection  of 
information  contained  at  43  CFR  parts 
3730,  3820.  3833  and  3850  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  and 
assigned  clearance  nurobere  1004-0114, 
1004-0104,'and  1004-0110.  and 
subsequently  consolidated  in  1004- 
0114,  with  minor  revisions. 

Public  reporting  for  this  collection  of 
information  is  estimated  to  average  8 
minutes  (0.125  hours)  per  response, 
including  lime  for  gathering  and 
maintaining  the  data  needed,  and 
reviewing  and  completing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  to  the  Division  of 
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Information  Resources  Jvlanagement 
BLM  (783).  1849  C  Street  NW  . 

Washington,  EX:  20240;  and  the  Ofli  e 
of  Information  arid  Regulatory  Affairs 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Proiect  !l004- 
0114    1004-0104.  or  10C4-0n0j. 
Wrishington.  DC  20503. 

List  of  Subjects 

43  CFR  Par.  3730 

.Administrative  praiV;  .e  and 
procedure,  Mines.  P'jbii.  lands- T.ineral 
r»?sources.  Reportinii  ir,  i  recorcjieeping 
requirnment?.  Su.-vf^  r>jr:ds. 

4  J  CFP  F:jr  Jf^20 

M;.n^s,  M->r,uments  i.ad  memorials. 
National  forBsts,  Nauoi.a:  parks,  Public 
lar.ds-rr,;nprai  resources.  Reporting  and 

recordkeepmyi  requirement.s  S.rv'^ 
bonds.  Wilderness  axfias. 

43  CFB  Part  36  JC 

Mineral  .'■oyaities.  M.nas,  Public 
lands-mineral  resources.  Reporting  and 

rerordkeepine  requiremon's 

■4  3  CFF.  3^'0 

.Asses.^ment  work,  M.:,f»s,  Public 
lands-mmf>Tal  rBscun;r>s,  Rt* porting  and 

r"',ordkt*epin^  requirerr.-rinls. 

Under  the  au'hontv  of  Lhe  .Act  of 
October  5,  1992  [?\.b  L  102-381.  106 
Stat,  1374.  li:'8-7g\  '':-.»  Er-?-vv  Policy 
.Act  cf  1992  !?-ab  L.  lJ.-4rf6.  .  j6  Stat. 
2776):  sections  441  and  2478  of  the 
Revised  Statutes,  as  amended,  (43 
I' S  C  14T7and  1201);  sections  2319. 
2322.  a: /^  .  '  J4  of  the  Revised  Statutes, 
as  amended  (io  U.S.C  22,  28,  and  28- 
2He;.  and  section  310  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  as  amended  (43  U.S.C.  1740); 
parts  3730.  3820  and  3850.  Groups  3700 
and  3800,  Subchapter  C.  chapter  D  of 
title  43  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

D^-pd  ?'..-€  25. 1993. 
John  0,  L«sby, 
Solicitor.  ! 

PART  3730— PUBLIC  LAW  359;  MiNiNG 
IN  POWER  S!TE  WITHDRAWALS: 
GENERAL 

V  The  aulhor.ty  citation  for  part  3730 

is  added  to  r*)ad  as  follows: 

Authonrv:  69  Stat  681,  30  U.S.C.  621-625; 

43  L  S  C   iVoi  St  jeq    t06  Sta*  1374. 137»- 
1379 

Subpart  3730 — Public  U»w  359,  Mining 
In  Power  Site  Withdrawal*:  General 

2  Section  3730.0-1  is  revised  to  read 

as  'oHows- 


UMI 


13730.0-1     Purpo««:  lafxla  open. 

Tlie  purpose  of  the  Mining  Qaims 
Hikihts  Restoration  Act  of  August  11, 
\->i5  {"\ct"]  is  to  permit  the  mining, 
ddvelopment  and  utilization  of  the 
mineral  resourcm  uf  ail  public  lands 
withdrawn  ir  reserved  for  power 
developmen!  and  otner  purposes,  except 
for  lands  that: 

(a)  Are  included  in  any  proie<rt 
operating  or  being  constructed  under  a 
Ucenae  or  pwrmit  issued  under  the 
Federal  Power  Act  or  other  ad  of 
Congress:  or 

(b)  Are  under  examination  aid  survey 
by  a  prospective  licensee  of  the  Federal 
Energy  Rrtirulatory  Commission  under 
an  uncaii.  t'i.»d  preliminary  permit 
which  has  not  been  renewed  more  than 
once. 

3.  Section  3730.0-3  is  revised  to  mad 
as  follows: 

1 3730.0-3    Authortty. 

The  aui.'ior:'.y  for  the  regulations  m 
this  part  is  the  Act  of  August  11. 1955 
(69  Stat.  681.  30  U.S.C  621-«25), 
section  314  of  the  Act  of  October  21. 
1976  (90  Stat.  2769.  43  U  S  C.  1744) 
and  Public  Law  102-381,  Oclober  5. 
1992  (106  Stat.  1374. 1378-1379). 

4.  Section  3730.0-9  is  add^sd  !o  read 
as  follows: 

§  3730.0-9    informatioo  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3730  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  scq 
and  assigned  clearance  number  1004- 
0110  and  subsequently  consolidated 
with  1004-0114.  The  information  will 
be  used  to  allow  the  authorized  officer 
to  determine  whether  a  mining  claimant 
is  qualified  to  hold  a  mining  claim  or 
site  for  the  exploration,  development, 
and  utilization  of  minerals  on  all  public 
lands  that  are  withdrawn  for  power 
development.  The  information  collected 
will  be  used  to  make  this  determination. 
A  response  is  required  to  obtain  a 
benefit  in  accordance  with  the  Act  of 
August  11.  1955  (Pub.  L.  84-359,  30 
U.S.C  621-625).  section  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (43  U  S.C 
1744),  and  the  Act  of  October  5,  1992 
(Pub.  L  102-381. 106  StaL  1374.  137B- 
1379). 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  averaije  8 
minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 


information,  including  suggestions  for 
reducing  the  burden:  to  the  Information 
Collection  Clearance  Officer  (783), 
Bureau  of  Land  Management,  1849  C 
St  .  N"W.  Washington  DC  20240;  and  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project.  1004- 
0114,  Washington.  EX:  20501 

Subpart  3734 — Location  and 
Asaaaamant  Work 

5,  Section  3  734.1  is  amended  by 
removing  paragraph  (d)  and  revising 

paragraphs  fa)  and  (c.)  to  read  as  follows- 

§  3734.1    OwT»«r  of  claim  to  file  notice  of 
location  and  asaaaament  wofk. 

(aj  The  owner  of  any  unpatented 
mining  claim,  mil!  site,  or  lunnel  site 
locjited  on  land  described  m  §  3  730  0- 
1  (aj  and  (h),  shall  file  a  notice  or 
certificate  of  location  or  notice  of 
transfer  of  interest  with  the  proper  State 
Office  of  the  Bureau  of  Land 
Management  pursuant  to  ^«?  3833.1, 
3833.3,  3833.4.  and  3833  5  of  this  title. 
and  pay  the  rental  fees  required  by  the 
Act  of  bc-tober  5,  1992  (Pub  L.  102-381. 
106  Stat.  1374.  1378-13791,  The 
document  shall  be  marked  by  the  owner 
that  It  is  being  filed  pursuant  to  the  Act 
of  August  11,  1955,  tlie  .Ac!  of  April  «, 
1948,  or  both,  as  prescribed  by 
§  3833,51c.)  of  this  title 
•         •         •         •         • 

(c)  The  owner  of  any  unpatented 
min;ng  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730  0- 
1  shall  perform  and  record  annual 
assessment  work  or  pay  an  annual  rental 
fee  of  $100  per  unpatented  m.ining 
claim,  mill  site,  or  tunnel  site  in  lieu  of 
the  annual  assessment  work  or  Notu.e  of 
Intent  to  Hold,  pursuant  to  subpart  3833 
cf  this  title 

PART  3820— AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

6  The  authority  citation  for  part  3820 
is  added  to  read  as  follows: 

AuthoriM  62  Stat.  162;  48  V  S.C.  364a- 

3S4r;  16  I  S.C.  482a;  25  U.S.C.  461-479.  16 
L'  S.C  251-255,  16  I'  S.C.  447.  49  Stat.  1817. 
16  use  450z,  50  Stat.  1827.  16  U  S.C  460y, 
42  use  4132   30  U  S  C,  22  ?f  seq. 

Subpart  3821—0  and  C  Landa 

7.  Section  3821.0-3  is  added  to  read 
as  follows: 

§3821.0-3     Authority. 

The  autliorities  for  the  regulations  m 
this  subpart  are  the  Act  of  April  8,  1948 
(62  Stat.  162),  section  314  of  the  Act  of 

0<:tolH^r  21,  1976  (90  Stat.  2769),  and 
Puhlir;  Law  102-381,  October  5,  1992 
(106  .Stat.  1374,  1378-1379). 
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8.  S«-  ' 
follows: 


'ied  'r 


.'fia 


5  3S21  2     n#quif«m»nui  tor  filing  noMcM  of 

iocct;c-;-.i  of  ciaimi,  O«»cr»ption». 

The  owner  of  eny  unpatented  mining 
claim,  mill  site,  or  t;:rnpi  si'*-  located  on 
land  de&cribed  in  §    H„i  :  si.a.ifilea 
notice  orcertif;     >  c'  .h  niion  or  notice 
of  transfer  of  inlfc.-fs'  a.;!i  the  proper 
State  Office  of  the  B„M  pursuant  to 
§§  3833.1.  3833.3,  2833.4.  and  3833.5  of 
this  title  and  pay  the  rental  fees  required 
by  the  Act  of  October  5. 1992  (Pub.  L. 
102-381, 106  Stat.  1374.  1378-1379). 
The  document  shall  be  marked  by  the 
owner  as  being  Sled  under  the  Act  of 
April  8. 1948  (62  Stat.  162). 

9.  Section  3821.3  is  revised  to  read  as 
foilow-- 


§3*?.^ 


a*a»«i8Ti5- 


tor 


jta?err,e'-'!i 


The  owner  of  an  unpatented  mining 
claim,  mil!  site,  or  tunnel  site  located 
upon  O  and  C  lands  shall  perform  and 
record  proof  of  ar,nual  assossment  work, 
or  pay  an  annual  rental  fee  of  $100  per 
unpatented  mining  claim,  mill  site,  or 
tunnel  site,  pursuant  to  subpart  3833  of 
this  title, 

PA-T  i8.3>— L.CCAT'iON  Or  V.;N)NG 

CLA'I.'S 

10.  The  authority  citation  for  part 
3830  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  22.  sees.  2319  and 
2478  R.S..  as  amended  (43  U.S.C  1201),  31 
U.S.C  9701. 16  U.S.C  1901, 1907;  43  U.S.C 
1734. 1740. 1744.  and  1782;  106  Stat.  1374. 
137ft-1379. 

11.  Subpart  3833  is  amended  by 
removing  the  note  at  the  beginning  of 
the  subpart  and  by  revising  the  subpart 

headins  Jo  read  as  follows: 

Suop-ari  J8,"i3 — Recordation  of  Mining 
C!&,'n3,  Mi!5  5fte«,  and  Turre-'  Sites 
and  Payment  of  Service  Chaf';'<»8,  f^rd 
Payment  of  Mental  Fees 

12.  Section  3833.0-1  is  amended  by 
rtidesignaling  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e),  respectively,  by 
adding  in  newly  designated  paragraph 
(e),  immediately  following  the  word 
"Act"  the  parenthetical  acronym 
"(FLPMA)",  aad  adding  a  new 
paragraph  (cj  to  read  as  follows: 

§3813  0-'     PurpoM. 

(c)  The  payment  in  the  same  office  of 
an  annual  rental  fee,  if  required,  for 
each  mLning  claim,  mill  site,  or  tunnel 
site  held  by  the  claimant; 

*        *        •        *        « 

13.  Section  3833.0-3  is  amended  by 
adding  after  "43  U.S.C.  2"  in  paragraph 


(b)  the  citations;  ".4  1  I'  S  C.  1212,  and 
43  U.S.C.  1457,"  t  y  rf .  sing  paragraph 
(a);  and  by  adding  paragraphs  (e)  and  (f) 
to  read  as  fnlinv,  =. 

§1433  J>-3     Aurhof.T> 

(a)  Sections  314(a)  and  (b)  of  FLPMA 
(43  use.  1744'  'w,   ire  the  recordation 
of  the  notice  or  .  ••:    .'cate  of  location  of 
unpatented  mining  claims,  mill  sites, 
and  tunnel  sites,  and  the  filing  of 
affidavits  of  assessment  work 
performed,  notices  of  intent  to  hold,  or 
detailed  reports  for  each  unpatented 
mining  claim,  mill  site,  and  tunnel  site, 
in  the  proper  BLM  office  within 
specified  time  periods.  Section  314(c)  of 
FLPMA  provides  that  a  failure  to  record 
the  required  documents  within  the  time 
limits  imposed  by  the  statute  constitutes 
a  conclusive  abandonment  of  the 
mining  claim,  mill  site,  or  tunnel  site, 
which  shall  be  void. 


(e)  The  Act  of  October  5.  1992  (Pub. 
L.  102-381,  106  Stat.  1374,  1378-1379), 
requires  an  annual  rental  fee  of  $100  to 
be  paid  to  the  proper  office  of  the 
Bureau  of  Land  Management  for  each 
non-exempt  mining  claim,  mill  site,  or 
tunnel  site  located  or  held  under  section 
314(b)  of  FLPMA  for  the  assessment 
years  ending  in  1993  and  1994.  With 
certain  exceptions,  this  rental  fee  is  in 
lieu  of  the  requirement  to  perform  and 
record  annual  assessment  work  under 
30  U.S.C.  28-28e  and  section  314(a)(1) 
of  FLPMA.  Failure  to  pay  the  fee  within 
the  time  limits  prescribed  by  the  Act  of 
October  5, 1992,  constitutes  a  statutory 
abandonment  of  the  non-exempt  mining 
cleim.  mill  site,  or  tunnel  site,  which 
shall  thereupon  be  void.  Provisions 
relating  to  rental  fee  and  exceptions  are 
contained  in  §§3833.0-3(f),  3833.1-5. 
3833.1-6,  and  3833.1-7. 

(f)  Section  2511(e)(2)  of  the  Energy 
Policy  Act  of  1992  fPub.  L.  102-486, 106 
Stat.  2776),  requires  oil  shale  claim 
holders  to  pay  an  annual  fee  of  $550  per 
oil  shale  claim,  notwithstanding  any 
other  provision  of  law,  including  the 
Act  of  October  5, 1992.  This 
requirement  supersedes  the  fee 
requirements  of  the  Act  of  October  5, 
1992,  insofar  as  they  relate  to  oil  shale 
claims. 

14.  Section  3833.0-5  is  amended  by 
revising  paragraphs  (a),  (g),  (m),  and  (o). 
adding  two  sentences  to  the  end  of  the 
concluding  text  of  paragraph  (p),  and 
adding  paragraphs  (t),  (u),  (v),  and  (w) 
to  read  as  follows: 

§3833.0-5    O«nnitlons. 


(a)  FLPMA  means  the  Federal  Land 
Pohcy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C  1701)  ef  seq.). 

•  •        •        •        • 

(g)  Proper  BLM  office  means  the 
Bureau  of  Land  Management  State 
Office  listed  in  §  18Z1.2-l(d)  of  this 
title,  and,  in  Alaska,  the  Fairbanks  BLM 
Office,  having  jurisdiction  over  the  area 
in  which  the  claims  or  sites  are  located. 

(m)  File  or  filed  means  being  received 
and  date  stamped  by  the  proper  BLM 
office.  For  the  purposes  of  complying 
with  §  3833.2,  a  filing  is  timely  if  the 
required  affidavit  of  assessment  work  or 
notice  of  intent  to  hold  is  received 
within  the  time  p)eriod  prescribed  by 
law.  or  if  mailed  to  the  proper  BLM 
office,  is  in  an  envelope  clearly 
postmarked  by  the  United  States  Postal 
Service  within  the  period  prescribed  by 
law  and  received  by  the  proper  BLM 
office  within  15  calendar  days 
subsequent  to  such  period.  This  15  day 
period  does  not  apply  to  filings  made 
pursuant  to  §§3833.1-2.  3833.1-5,  or 
3833.1-7.  (See  §  1821.2-2(e)  of  this  title 
if  the  last  day  falls  on  a  day  the  office 
is  closed). 

(0)  Filing  year  means  the  time  period 
during  which  documents  and  fees  are 
required  to  be  provided  to  the  proper 
BLM  office.  The  time  p>eriods  set  forth 
in  each  statue  are  as  follows: 

(1)  Except  for  filing  by  a  small  miner 
qualifying  for  an  exemption  under 

§  3833.1-7{d).  filings  under  FLPMA  that 
would  have  been  due  on  or  before 
December  30, 1993.  and  December  30. 
1994,  are  waived  effective  January  1, 
1993,  and  so  long  thereafter  as  the  Act 
of  October  5, 1992.  is  in  effect.  The 
annual  filing  for  each  claim  or  site 
required  for  the  assessment  year  ending 
on  September  1.  1992,  shall  be  filed 
with  the  proper  BLM  office  on  or  before 
December  30. 1992. 

(2)  Filings  under  the  Act  of  October  5, 
1992,  shall  be  made  by  August  31, 1993, 
except  for  new  claims  located  after 
August  31.  1993. 

(p)«   •   • 

•  *  *  An  amendment  to  a  notice  or 
certificate  of  location  shall  not  be  used 
to  effect  a  transfer  of  ownership  of 
interest  or  to  add  owners.  Such  transfers 
or  additions  shall  only  be  filed  with  the 
proper  State  Office  of  the  BLM  pursuant 
to  §3833.3. 

•  *        •         •        • 

(t)  Rental  fee  means  the  fee  required 
by  the  Act  of  October  5, 1992  (Public 
Law  102-381, 106  Stat.  1374,  1378- 
1379),  which  is  paid  to  hold  a  mining 
claim,  mill  site,  or  tunnel  site.  The 
rental  fee  is  in  lieu  of  the  requirements 
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for  parforming  assessment  work  undor 
30  U  S  C.  2a-28e  ar.d  tor  filing  an 
annual  affidavit  of  labo.-  ct  Notice  of 
Intent  to  Hold  with  the  proper  State 
Office  of  the  Bu'«au  of  Land 
Management  under  section  314  (a)  and 
(t)  of  FLPM.A  and  §  3833,2   Under 
certain  conditions,  a  small  miner  may 
be  exempt  from  the  rental  fee 
rei^uire-Tient.  or  3  cLiimant  may  be 
granted  a  dr-fermenf  of  assessm.ent  wor>. 
pursuant  to  subpart  3^52  of  this  title. 
The  rental  fe«  rpc;uire.n-ients  will  expire 
on  Septem.ber  3C.  193-4  The  rental  fee 
requirements  and  exceptions  are 
governed  by  §S  3833.1-5.  3833  1-6,  and 

3833  1-7. 

(u)  Small  miner  means  a  claimanty 
owmer  of  a  mining  claim(s).  that  meets 
i.he  requirements  of  §§  3833.1-6  and 
3833  1-7. 

(v )  Sonrefundable  means  non- 
returnable  as  follows: 

(1)  Serv.ce  charges  are  not  returnable 
after  the  document  received  has  been 
docketed  and/or  serialized. 

(2)  Rental  fees  are  not  returnable 
unless  the  m.ning  claim  or  site  has  been 
determined,  as  of  the  date  the  fees  were 
paid,  to  be  null  and  void  ab  initio  or 
abandoned  and  void  by  operation  of 
law 

(w!  Age  of  discretion  means  that  age 
at  which,  pursuant  to  State  law,  an 
individual  is  legally  entitled  to  manage 
his  or  her  own  affairs,  and  to  enjoy  civic 
rights. 

15.  Section  3833.0-9  is  added  to  read: 

13833.3-9    Infof motion  coltection. 

(a)  The  collections  of  .nformation 
contained  m  subpart  3833  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  etseq. 
and  assigned  clearance  number  1004- 
0114  The  information  will  be  used  to 
allow  BLM  to  record  maning  claims, 
mill  sites,  and  tunnel  sites;  to  maintain 
owT.ership  records  to  those  claims  and 
sites  to  determine  the  geographic 
location  of  the  claims  and  sites  recorded 
for  proper  land  management  purposes; 
and  to  determine  which  claims  and  sites 
are  being  held  by  their  owner{s)  under 
applicable  Federal  statute.  A  response  is 
required  to  obtain  a  benefit  in 
accordance  with  section  314  of  FLPMA, 
as  amended  and  the  .^  ,t  of  October  5, 
1992  (Pub  L.  102-381,  106  Stat.  1374. 
1378-1379). 

(b)  Public  reporting  burden  for  this 
info.'m.ation  is  estimated  to  average  8 
minutes  per  rt><;pcnse,  including  time 
for  reviewing  instructions,  searching 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
rega.rding  this  burden  estimate  or  any 


other  aspect  of  this  collection  of 
information  including  suggestions  for 
reducing  the  burden;  to  the  Information 
Collection  Clearance  Off.cer  (783), 
Bureau  of  Land  Management,  1849  C  St 
^fW.,  Washington,  DC  20240:  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  1004- 
0114.  Washington.  DC  20503. 

I  aa33  1       Arr>«r.cl«cf] 

16.  bection  3833.1-1  is  amended  by 
replacing  the  term  "the  Act    wherever 
it  appears  in  paragraph  (a)  with  the 
acronym  "FTPMA" 

13833.1-2    [AiTMndMll 

1 7.  Section  3833.1-2(a)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

(a)*  *   •  (See  S  3734.1(a)  of  this  title 
for  mining  claims  and  sites  filed  under 
Pub.  L.  84-359  (69  Stat.  681)  and 
§  3821.2  of  this  title  for  mining  claims 
and  sites  filed  on  O  and  C  lands). 
*        •        •        •        • 

18.  Section  3833.1-3  is  revised  to  read 
as  follows 

13833,1-3    S»rvic«  charge*  and  rental 

(a)  All  service  charges  and  rental  fees 
shall  be  payable  by  United  States 
currency,  postal  money  order,  or 
negotiable  instrument  payable  in  United 
States  currency  and  shall  be  m.ade 
payable  to  the  Department  of  the 
Interior-Bureau  of  Land  Management,  or 
by  a  valid  credit  card  acceptable  to  the 
Bureau  of  Land  Management 

(b)(1)  Filings  submitted  pursuant  to 
§  3833.1-2  that  are  not  accompanied  by 
full  payment  of  the  rental  fees  required 
by  S  3833.1-5  will  be  processed 
pursuant  to  paragraph  (b)(3)  of  this 
section.  Filings  for  which  the  required 
rental  fee  is  deficient  after  application  of 
paragraph  (b)(3)  of  this  section  by  the 
authorized  officer  will  be  re)ected. 

(2)  Filings  submitted  pursuant  to 
§§  3833  2.  3833,3.  or  3833  1-7,  and 
amended  locations  filed  under  §  3833  CJ- 
5(p),  that  are  not  accompanied  by  the 
full  payment  of  service  cha.-ges  set  forth 
in  S  3833.1-4  shall  be  curable  Such 
filings  shall  be  noted  as  t>eing  recorded 
on  the  date  received  provided  that  the 
claimant  submits  the  proper  service 
charge  within  30  days  of  receipt  of  a 
deficiency  notice  from  the  authorized 
officer.  Failure  to  submit  the  proper 
service  charge  shall  cause  the  fil'ng  to 
be  rejected  and  returned  to  the 
claimantyowner. 

(3)  If  a  claimant  fails  to  submit  the 
proper  service  charge  within  30  days  of 
receipt  of  a  deficiency  notice  from  the 
authorized  officer,  the  authorized  officer 
will  apply  the  service  charges  and  rental 


fees  received  to  existing  recorded  filings 
in  ascending  numerical  ordt;r  of 
serialization,  Existing  filings  to  which 
no  service  charge  or  rental  f*>e  could  be 
applied  because  of  the  insufficiency  of 
the  funds  paid  to  the  euthor.zed  officer 
will  be  held  for  rejection  in  the  same 
manner  as  service  charges  pursuant  to 
paragraph  rb)(2)  of  this  section, 

(4)  Beginning  on  OcTober  6,  1992, 
notices  of  location  for  new  mining 
claims  or  sites  that  are  filed  with 
insufficient  charges  ar  d  rental  fees  will 
not  be  accepted  and  will  be  returned  to 
the  claimant/owmer  without  further 
action. 

19.  Section  3833.1-4  is  revised  to  read 
as  follows: 

§3833.1-4    S«fvlc«  charges. 

(a)  Each  notice  or  certificate  of 

location  of  a  mining  claim,  mill  site,  or 
tunnel  site  filed  for  recordation  shall  be 
accompanied  by  a  non-refundable 
service  charge  of  $10.00. 

(b)  Annual  filings  submitted  pursuant 
to  §  3833  2  shall  be  accompanied  by  a 
nonrefundable  service  charge  of  $5.00 
for  each  mining  claim,  mill  site,  or 
tunnel  site  A"sen.'ice  charge  is  not 
requued  to  accompany  the  rental  fee 
submitted  in  lieu  of  assessment  work  or 
Notice  of  Intent  to  Hold  as  required  by 

§  3833.1-5  or  the  certified  statement  of 
exemption  required  to  be  filed  by 
§38,33.1-7. 

(c)  Amendments  to  a  previously 
recorded  notice  or  certificate  of  location 
shall  be  accompanied  by  a 
nonrefundable  service  charge  of  $5.00 
for  e.3ch  mining  claim,  mill  site,  or 
tunnel  site. 

!d)  Each  transfer  of  interest  document 
filed  pursuant  to  ^  3833,3  shall  be 
accom.panied  by  a  non.'-efundable 
service  charge  of  $5.00  for  each  mining 
claim.,  mill  site,  or  tunnel  site  affected, 

(e)  The  claimanfowner  may  authonze 
the  BLM  to  charge  payment  of  service 
charges  and  rental  fees  to  his  credit  card 
under  §3833,l-3(a),  by  transmission  of 
a  facsimile  authorization  beanng  the 
signature  of  the  claimant/owner  to  the 
authorized  officer,  or  the  authorized 
officer  may  accept  such  authorization 
telephonically  if  the  identity  of  the 
claim.ant/owmer  is  established  to  the 
satisfaction  of  the  authorized  officer. 

(fl  The  claimant/owner  may  also 
maintain  a  declining  deposit  account 
with  the  Stats  Office  of  the  BLM  where 
the  mining  claims  and  sites  are  recorded 
for  the  payment  of  service  charges  and 
rental  fees.  The  authorized  officer  may 
deduct  the  necessary  service  charges 
and  rental  fees  from  such  account  at  the 
direction  of  the  claimant/owner. 

20.  Section  3833.1-5  is  added  to  read 
as  follows: 
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Except  as  provided  in  §§  3833.0-3(0 
and  3833.1-6.  each  claimant  shall  pay  a 
nonrefundable  rental  fee  of  $100.00  for 
each  mining  claim,  mill  site,  or  tunnel 
site  to  the  proper  BLM  office  for  each 
specified  assessment  year  for  which  the 
claimant  desires  to  hold  the  mining 
claim,  mill  site,  or  tunnel  site. 
Claimants  who  completed  assessment 
work  during  the  period  from  September 
1, 1992.  through  October  J.  1992,  shall 
pay  the  rental  fee  for  the  year  ending 
September  1. 1993.  The  assessment 
years  specified  in  the  Act  of  October  5, 
1992,  begin  on  September  1,  1992,  and 
September  1, 1993.  The  $100  rental  fee 
requirement  does  not  apply  to  oil  shale 
claims.  Instead,  oil  shale  claim  holders 
shall  pe     n  i:  nual  $550  fee  for  each  oil 
shale  cldur.  as  described  iu  section  2511 
of  the  Energy  Policy  Act  of  1992  {Pub. 
L.  102-486. 106  Stat.  2776). 

(a)  Mining  claim  or  sits  located  en  or 
after  October  6. 1992.  and  on  or  before 
September  30, 1994.  The  $100.00 
nonrefundable  rental  fee,  for  the 
assessment  yrr  .r;  whr:h  the  mining 
claim  or  site  wa;  icw^twd,  shall  be  paid 
for  each  mining  claim,  mill  site,  or 
tunnel  s  '.f  at  the  time  of  recording  of 
the  miri,-  i  <  .air:    mill  site,  or  tunnel 
site  pursuant  to  section  314(b)  of 
FLPKIA  aud  §3833.1-2  in  addition  to 
the  service  charge  required  bv  §  3833.1- 
4(a). 

(1)  For  all  mining  claims,  mill  sites, 
or  tunnel  sites  located  on  or  before 
August  31 .  1993,  and  for  which  the 
notice  of  locAtion  is  filed  in  a  timely 
manner  p  inJiian!  to  section  314(b)  of 
FLPMA  oeforp  August  31,  1993,  the 
Si 00  rental  fe«?  fcr  :;.«  a v>t'^sment  year 
beginning  on  Spn*-,!!    ^-r  1.  1993,  shall 
be  paid  on  or  rv   (?»  A  .gust  31,  1993. 
At  the  time  of  pejTnent,  the  riaimanty 
owner  shall  submit  a  list  of  claim  names 
and  BLM  serial  numbers  assigned  to 
each  mining  claim  or  site  for  which  the 
rental  fee  is  being  p)aid.  The  list  shall 
state  the  assessment  year  to  which  the 
pavment  applies. 

(2)  For allmining claims,  mill  sites, 
or  tunnel  sites  !'x;a'eii  within  the 
assessment  year  tttfgi.nrung  September  1, 
1992,  and  for  which  (he  notice  of 
l<ication  is  fuy.i  in  a  timely  manner  in 
the  proper  BlSi  Office  pursuant  to 
section  314(0)  of  FLPMA  ar.d  §3833.1- 
2  after  Au;;;ust  31.  1^3,  the  $100  rental 
fee  for  tlie  asse5.sn^.«n t  year  beginning 
September  1,  2P9;s,  Rhaii  he  paid  at  the 
time  of  filing  in  addition  to  the 
requirer^.erts  q!  paragra;.h  (a)  of  this 
section  and  the  se^.ice  charge  required 
by  §38:ii.l-4(a). 

[i]  Fcr  all  miniii>(  claim.s.  mill  sites. 
or  tuiinei  sites  located  and  recorded  on 
or  after  September  1.  1993,  the  $100 


rental  fee  for  the  assessment  year 
beginning  on  September  1, 1993,  shall 
be  paid  at  the  time  of  recording  in 
addition  to  the  service  charge  required 
by§3833.1-4(a). 

(4)  If  the  mining  claim,  mill  site,  or 
tunnel  site  is  located  during  the  period 
beginning  at  noon  on  September  1. 
1994,  and  ending  on  September  30, 
1994.  and  is  recorded  in  a  timely 
manner  pursuant  to  section  314(b)  of 
FLPMA  and  S  3833.1-2,  and  the  date  of 
timely  recording  is  on  or  after  October 
1. 1994,  the  rental  fee  is  required  at  the 
time  of  recording. 

(b)  Mining  claim  or  site  located  on  or 
before  Octobers,  1992.  A  nonrefundable 
rental  fee  of  $100.00  for  each  mining 
claim,  mill  site,  or  tunnel  sits,  shall  be 
paid  on  or  before  August  31, 1993,  for 
each  cf  the  assessment  years  beginning 
on  September  1, 1992,  and  September  1, 
1993,  or  a  combined  rental  fee  of  $200. 
At  the  time  of  payment,  the  claimant/ 
owner  shall  suomit  a  list  of  claim  names 
and  BLM  serial  numbers  assigned  to 
each  mining  claim  or  site  for  which  the 
rental  fee  is  being  paid.  The  list  shall 
state  the  assessment  years  to  which  the 
pavment  applies. 

ic)  There  v\ : ;'  he  no  proration  of  rental 
fees  for  pariiai  years  of  holding  of 
mining  claims,  mill  sites,  or  tunnel 
sites. 

(d)  A  small  miner  may,  under  certain 
conditions  described  in  §§  3833.1-6  and 
3833.1-7,  perform  assessment  work  and 
file  the  affidavit  of  labor  pursuant  to 

§  3833.2  in  lieu  of  paying  the  rental  fee. 

(e)  A  small  miner  may  elect  to  file  for 
an  exemption  in  one  of  the  two  years 
covered  by  the  law  and  pay  the  rental 
fee  for  the  otiior  \  ear 

(f)  The  owner  of  an  oil  shale  claim 
shall  pay  the  required  $550  rental  fee  to 
the  proper  BLM  office  on  or  before 
December  31,  1993,  and  each  December 
31st  thereafter. 

(g)  The  payment  of  the  required  rental 
fee  for  a  mining  claim,  mill  site,  or 
tunnel  site  satisfies  the  requirement  to 
file  a  notice  of  intent  to  hold  pursuant 
to  §3833.2. 

21.  Section  3833.1-6  is  added  to  read 
as  follows: 

§  3S33  1-6     R»ntai  fe«  •xempfion 

quai'Jicstkin%. 

A  small  miner  may.  under  certain 

conditions  describt^d  in  this  section  and 
in  §3853  1-'   ;t«:f(  nr.  the  assessment 
work  required  liJider  30  U  S.C  28-28e 
and  record  ;?  pi.tM^ant  to  section  314(a) 
of  FiJ'\L\  e  .    <s  vi  Ti  2  in  lieu  of  paying 
the  rental  fee.  Assessment  work  shall  be 
of  the  nature  described  in  paragraph  (b) 
of  this  section. 

(a)  In  order  to  qualify  for  an 
;;  ».emption  from  the  rental  fee 


requirements,  a  small  miner  shall  meet 
all  the  following  conditions: 

(1)  The  claimant  shall  hold  10  or 
fewer  mining  claims,  mill  sites,  and 
tunnel  sites,  on  Federal  lands  in  the 
United  States.  For  purposes  of 
determining  the  small  miner  exemption, 
oil  shale  claims  will  not  be  counted 
toward  the  10-claim  limitation  for  the 
small  miner  exemption  to  the  $100 
rental  fee.  A  claimant  who  owns  10  or 
fewer  claims,  mill  sites,  and  tunnel 
sites,  and  otherwise  meets  the 
requirements  of  this  section,  is  not 
precluded  from  paying  the  rental  fee  in 
addition  to  filing  for  a  small  miner 
exemption. 

(2)  Mining  claims  held  by  a  husband 
and  wife,  either  jointly  or  individually, 
or  their  children  under  the  age  of 
discretion,  shall  be  counted  toward  the 
10-claim  hmit. 

(3)  Mining  claims  held  in  co- 
ownership,  or  by  an  association  of 
locators,  by  a  partnership,  or  by  a 
corporation  shall  be  counted  toward  the 
10-claim  hmit  for  claimants  that  have  an 
interest  in  these  entities. 

(4)  The  mining  claims  shall  be  under: 
(i)  One  or  more  Notices  or  approved 

Plans  of  Operations  pvu-suant  to 
subparts  3802  or  3809  of  this  title:  or 

(ii)  A  Plan  of  Operations  issued  under 
parts  9  and  228  of  Tide  36  of  the  Code 
of  Federal  Regulations  for  National  Park 
System  lands  and  National  Forest 
System  lands  respectively:  or 

(iii)  A  special  use  permit  issued  by  a 
Federal  agency  for  tlie  mining  or 
removal  of  locatable  minerals;  or 

(iv)  A  State  or  local  authority  mining 
or  reclamation  permit  if  the  surface 
estate  of  the  mining  claim  is  not  in 
Federal  ownership. 

(5)  The  mining  claims  shall 
collectively  have  less  than  10  acres  of 
unreclaimed  surface  disturbance 
remaining  that  is  caused  by  mining  or 
exploration  operations  covered  by  the 
Notice(s)  or  approved  Plan(s)  of 
Operation,  special  use  permit,  or  State 
or  local  miring  or  reclamation  permit 
since  January  1.  1981. 

(6)  The  mining  claims  shall 
collectively  either  be  producing  or  shall 
be  under  active  exploration,  as  follows: 

(i)  The  claimant  shall  be  producing 
from  the  10  or  fewer  collective  mining 
claims  no  less  than  $1,500,000  and  no 
more  than  $800,000.00  in  gross 
revenues  per  year;  or 

(ii)  The  claimant  shall  bb  actively  and 
diligently  performing  expluraticn  work 
on  the  10  or  fewer  claims  to  uisclose, 
expose,  or  otherwise  make  known 
possible  valuable  minerahzation. 

(b)  To  qualify  for  the  exploration 
exemption,  the  work  shall  be  of  a 
physical  nature  performed  on  or  for  the 
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benefit  of  the  claims,  and  of  a  nature 
that  would  require  a  notice  or  plan  of 
operations  and  lead  to  the  development 
of  the  mineral  property  for  mining 
purposes.  Examples  of  qualifying 
exploration  work  include,  but  are  not 
limited  to,  dniling.  excavations, 
sampling  (geochemical  or  bulk),  road 
construction  for  dev*<!opment  of  the 
property,  and  ground  geophysical  work 
that  requires  a  plan  of  operations,  a 
notice,  or  a  permit  as  specified  in 
paragraph  (a)(4)  of  this  section. 

22  Section  3833.1-7  is  added  to  read 
as  fo]Iow<:: 

§  3*a3.1-7    niing  '•qulrem«rft«  for  '•ntat 
fM  •(•mption*. 

(a)  The  affidavit  of  assessment  work 
performed  by  a  small  miner  claiming  a 
rental  fee  exerrption  shall  be  filed  with 
the  proper  State  Office  of  the  BLM 
pursuant  to  §  3833  2  and  meet  the 
requirements  of  §  3833.2—4. 

S>]  For  mining  claims  located  on  or 
before  October  5.  1992,  to  claim  the 
small  miner's  exemption,  the  following 
requirements  shall  be  met. 

[1 )  For  the  assessment  year  beginning 
September  3,  7  992.  The  affidavit  of 
assessment  work  for  the  period  of 
S-^ptember  1, 1992.  through  September 
1,  1993,  shall  be  filed  on  or  before 
December  30. 1993.  in  the  proper  State 
Office  of  the  BLM  The  certified 
statement  required  by  paragraph  (d)  of 
this  section  shall  be  filed  in  the  proper 
State  Office  of  the  BLM  on  or  before 
August  31,  1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section. 

(2)  For  the  assessment  year  beginning 
September  1.  1993.  The  affidavit  of 
assessment  work  for  the  period  of 
September  1,  1993,  through  September 
1 .  1 994 ,  shall  be  filed  on  or  before 
December  30,  1994.  in  the  proper  State 
Office  of  the  BLM  The  certified 
statement  required  by  paragraph  (d)  of 
this  section  shall  be  filed  on  or  before 
August  31 ,  1993.  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section. 

(c)  For  mining  claims  located  on  or 
before  Ottober  6. 1992,  and  before 
September  1 ,  1993,  to  claim  the  small 
miner's  exemption  for  the  year 
beginning  Sep'ember  1,  1993,  the 
affidavit  of  a.^sessment  work  for  the 
period  of  Septem.ber  1,  1993,  through 
September  1.  19Q4  shall  be  filed  on  or 
before  Decem.'oer  30,  1994,  in  the  proper 
State  Office  of  the  BLM.  The  certified 
statement  required  bv  paragraph  (d)  of 
this  section  shall  be  filed  in  the  proper 
State  Office  of  the  BLM  on  or  before 
August  31,  1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section.  For  exempt  mining 


claims  located  on  or  after  October  6. 
1992,  and  on  or  before  D«cember  31 , 
1992,  the  filing  of  the  certified  statement 
in  paragraph  (d)  of  this  se<:tion  snail 
satisfy  the  requirements  for  filing  or 
notice  of  intent  to  hold  pursuant  to 
§3833.2-5. 

(d)  The  small  miner  shall  file  a 
separate  statement  on  or  before  August 
31,  1993,  supporting  the  claimed 
exemption  for  each  assessment  year  a 
small  miner's  exemption  is  claimed  (for 
the  year  ending  September  1,  1993.  the 
assessment  affidavit  required  by  FLPM\ 
continues  to  be  due  on  December  30, 
1993;  and  for  the  year  ending  September 
1, 1994,  the  assessment  filing  is  due  on 
December  30. 1994),  certified  to  under 
penalty  of  18  U.S.C.  1001.  The  certified 
statement  shall  contain: 

(1)  The  serial  number(s)  or  other 
designation(s)  assigned  by  the  Federal 
land  management  agency  to  the 
Notice(s).  Plan(s)  of  Operations,  special 
use  permits,  or  the  number(s)  assigned 
by  the  State  or  local  agency  issuing 
mining  or  reclamation  permits  covering 
the  mining  claim  or  claims  for  which 
the  exemption  is  sought. 

(2)  The  claim  names  and  BLM  serial 
numbers  assigned  to  the  mining  claims 
held  by  the  small  miner. 

(3)  A  declaration  that  the  exemption 
for  the  given  assessment  year  that  has 
been  or  is  being  claimed  by  the 
claimant,  claimant's  spouse,  or  children 
of  claimant  under  the  age  of  discretion, 
or  the  association  of  locators,  or  the 
partnership  of  locators,  or  the 
corporation,  for  the  given  assessment 
year  does  not  exceed  10  claims  in  total. 

(4)  A  declaration  that  specifies  the 
gross  dollar  revenues  from  the  mineral 
commodities  produced  from  the 
beginning  of  the  assessment  year  by 
commodity,  that  were  produced  from 
the  claimant's  claims  in  total,  which  are 
by  law  required  to  be  10  or  fewer  in 
number,  or  describes  the  level  of 
exploration  being  performed  to  disclose, 
expose,  or  otherwise  make  known 
possible  valuable  mineralization. 

(i)  For  the  assessment  year  ending 
September  1, 1993,  the  gross  dollar 
revenues  shall  be  calculated  for  the 
period  beginning  on  September  1.  1991, 
and  ending  on  September  1,  1992. 

(ii)  For  tne  assessment  year  ending 
September  1,  1994.  the  gross  dollar 
revenues  shall  be  calculated  for  the 
period  beginning  on  September  1 ,  1992. 
and  ending  on  September  1.  1993 

(5)  A  declaration  that  specifies  that 
the  assessment  work  requirements  have 
been  or  will  be  completed  as  follows: 

(i)  For  the  assessment  year  ending 
September  1, 1993.  the  declaration  shall 
state  that  the  assessment  work  was 
completed  in  that  year. 


(ii)  For  the  assessment  year  ending 
September  1.  1994.  the  declaration  shall 
state  that  the  assessment  work  will  be 
completed  in  that  year. 

(6)  A  declaration  that  the  mining 
claims  collectively  have  less  than  a  total 
of  10  acres  of  unreclaimed  surface 
disturbance  remaining  that  is  caused  by 
the  mining  or  exploration  operation 
covered  by  the  Notice(s)  or  approved 
Plan(s)  of  Operations,  special  use 
permit,  or  State  or  local  mining  or 
reclamation  permit. 

(7)  All  the  owners  of  the  mining 
claim(s)  for  which  an  exemption  is 
claimed  shall  sign  the  certified 
statement. 

(8)  The  certified  statement  shall  be 
notarized. 

(e)  Mining  claims  covered  by  a 
deferment  of  assessment  work  granted 
by  the  authorized  officer  pursuant  to  30 
U.S.C.  28(bMe)  and  subpart  3852  of  this 
title  are  exempt  from  the  payment  of  the 
rental  fee  for  the  assessment  period(s) 
during  which  the  deferment  is  granted. 
The  rental  fee  will  be  required  to  be 
paid  by  August  31.  1993,  if  the 
deferment  expires  on  or  bt?fore  that  date. 
The  rental  fee  will  be  required  to  be 
paid  within  30  days  after  the  date  the 
deferment  expires  if  the  expiration 
occurs  on  or  after  Septem.ber  1,  1993. 
and  on  or  before  September  1.  1994.  The 
claimant  shall  file  evidence  of  a  valid 
deferment  on  or  before  August  31,  1993, 
with  the  proper  BLM  office  in  the 
assessment  year  for  which  the 
deferment  has  been  granted.  The 
evidence  shall  include  a  list  of  mining 
claim  names  and  serial  numbers  for 
which  the  deferment  exemption  is 
sought.  Deferment  exemptions  are 
governed  by  the  following  conditions: 

(1)  If  a  petition  for  a  deferment  of 
assessment  work,  as  required  by 

§  3852.2  of  this  title,  is  filed  with  the 
proper  BLM  office  on  or  before  August 
31,  1993,  for  the  assessment  year 
beginning  on  September  1,  1992.  the 
rental  fee  need  not  be  paid  on  the  claims 
listed  in  the  petition  of  deferment  until 
the  authorized  officer  has  acted  upon 
the  petition. 

(2)  If  the  petition  is  grantt-d.  the 
claims  are  exempt  from  the  rental  fees 
for  that  assessment  year  At  the 
expiration  of  the  deferm.ent,  if  it  occurs 
after  September  1,  1994,  all  deferred 
assessment  work  shall  be  done  as 
provided  in  §  3852.5  of  this  title. 

(3)  If  the  petition  for  deferment  is 
denied  by  the  authorized  officer,  the 
rental  fees  that  were  due  on  August  31, 
1993,  must  be  paid  within  30  days  of 
receipt  of  the  decision  of  the  authorized 
officer  denying  the  petition  for 
deferment.  Failure  to  pay  the  rental  fees 
owed  shall  cause  the  claims  contsined 
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within  the  petition  to  be  derlared 
abandoned  and  void. 

(0  Mining  claims  for  which  an 
fippiication  for  a  mineral  patent  has 
been  filed,  and  the  mineral  entrv  has 
been  allowed  by  the  authonzed  officer 
pursuant  to  .30  U.S  C.  29  and  §  3.R62  4- 
6  and  3862  ,5  of  this  title,  are  exempt 
from  the  payment  of  the  rental  fee  for 
the  assessment  years  during  which 
assessment  work  is  not  required 
pursuant  »o  §  38.51  5  of  this  r^'^e; 
however,  no  refund  of  previ-cis^v 
deposited  rental  fees  wii:  be  made  to  the 
mcneral  patent  applicant. 

(ft)  under  the  following  circumstances, 
an  exemption  may  be  obtained  from  the 
payment  of  the  rental  fee  for  mining 
claims  and  sites  located  upon  National 
Park  System  lands: 

(1)  The  Claimant  has  received  a 
declaration  of  taking  or  a  notice  of 
intent  to  take  from  the  National  Park 
Service  pursuant  to  sections  6  and  7  of 
the  Act  of  September  28. 1976,  as 
amended  (16  U.S.C.  1905,  1906)  or  the 
Act  of  December  2. 1980,  as  amended 
(16  U.S.C.  3192);  or  the  claimant  has 
otherwise  been  denied  access  by  the 
United  States  to  his/her  mining  claims 
or  sites  on  National  Park  Service  lands. 

(2)  The  claimant  shall  provide  proof 
of  the  above  conditions  for  exemption, 
filed  as  a  certified  statement,  by  August 
31,  1993.  with  the  proper  BLM  office. 

23  Section  3833  2-1  is  amended  by 
adding  in  paragraph  (a)  after  the  date 
"1977,"  the  phrase  "except  as  provided 
under  the  Act  of  October  5, 1992,"  and 
by  revising  paragraph  (e)  to  read  as 
follows: 

§3833.2-1     National  Park  Systefr  land*. 

»         *         •  ■  • 

(u,  The  autnorized  officer  will  forward 
copies  of  annual  filings  on,  and  will 
periodically  provide  the  status  of, 
mining  claims,  mill  sites,  and  tunnel 
sites  lof;ated  within  a  unit  of  the 
National  Park  System  to  the  proper 
National  Park  Service  office. 

S3a33.2-2    (Amended] 

24.  Section  3833  2-2  is  amended  by 
adding  in  the  introductory  paragraph 
after  the  word  "System"  the  phrase, 
except  as  provided  in  §§  3833.1-5 
through  3833.1-7,", 

25  Section  3833  2-3  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraphs  (d)  and  (e)  to  read  as 
follows: 

13833.2-3    Conal«t«ncy  b«twMn  tht 
Fsdefsl  Land  Pottcy  and  Management  Act. 
the  Qaneral  Mining  Law  of  May  10.  1872, 
and  the  Ad  of  October  5,  1992. 

•  •  •  •  w 

(d)  The  Act  of  0<:tuber  5.  1992,  will 
not  affect  the  requirements  to  do 


assessment  work  in  the  assessment  year 
beginning  on  September  1,  1994,  and 
ending  on  September  1,  1995,  or  to 
make  annua!  filings  on  or  before 
December  30,  1995,  pursuant  to 
fe^3S33  2  and  3851.1. 

■"!  For  m,inmg  claims  and  sites 
located  on  or  after  September  1. 1994, 
and  on  or  before  September  30, 1994, 
and  for  which  the  required  $100  rental 
fee  was  paid  at  the  time  of  recording 
pursuant  to  section  314(b)  of  FLPMA 
and  §3833  1-2,  payment  of  the  rental 
fee  satisfies  the  requirements  of  §  3833.2 
for  the  1995  year 

26.  Section  3833.3  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

§3a33.3     Nof.ic«  o*  trgngte.  0'    - 'e-pst 

laj  •    •    • 

(3)  A  copy  of  the  legal  instrument  or 
document  that  operates  under  State  law 
to  transfer  the  interest  in  the  claim  being 
sold,  assigned,  or  otherwise  transferred. 
•        *        •        •        • 

27.  Section  3833.4  is  amended  by 
revising  the  section  heading,  paragraph 

(a)  and  the  first  sentence  of  paragraph 

(b)  to  read  as  follows: 

§3833  4     Failure  to  fii«  or  pay  'sr.ia.  fee 

(a)(1)  The  failure  to  make  annual 
filings  required  by  §§  3833.2-1  and 
3833.2-2  on  or  before  December  30, 
1992,  shall  conclusively  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tunnel  site,  which  shall  be  void. 
The  failure  to  make  annual  filings 
required  by  §§3833.2-1  and  3833.2-2 
on  or  before  December  30, 1995,  and 
within  the  time  periods  prescribed 
therein  after  that  date,  shall 
conclusively  constitute  an  abandonment 
of  the  mining  claim,  mill  site,  or  tunnel 
site,  which  shall  be  void.  For  mining 
claims  located  on  or  after  September  1, 
1994,  and  on  or  before  September  30, 
1994,  and  for  which  the  required  rental 
fee  was  paid  at  the  time  of  recording, 
the  failure  to  make  annual  fillings 
required  by  §§  3833.2-1  and  3833.2-2 
on  or  before  December  30,  1996,  and 
within  the  time  prescribed  therein  after 
that  date,  shall  conclusively  constitute 
an  abandonment  of  the  mining  claim, 
mill  site,  or  tunnel  site,  which  shall  be 
void. 

(i)  Failure  to  file  the  affidavit  of 
assessment  work  required  by  §  3833.1- 
7  (a),  (b),  and  (c)  in  a  timely  manner, 
shall  conclusively  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tunnel  site,  which  shall  be  void. 
(ii)  Except  for  the  filings  required  on 
or  before  December  30, 1992,  effective 
October  5,  1992.  the  requirements  of 
§§3833.2-1  through  3833.2-5  are 
modified  by  the  requirements  of  the  Act 


of  October  5,  1992,  and  the  Energy 
Pohcy  Act,  and  administrated  through 
§§3833.1-5.  3833.1-6.  and  3833.1-7. 

(2)  Failure  to  file  the  notice  or 
certificate  of  location  required  by 
§  3833.1-2(a).  §  3734.1(a).  or  §  3821.2  of 
this  title,  or  to  pay  the  rental  fee 
required  by  §  3833.1-5.  or  file  the 
documents  required  by  §  3833.1-7  (a), 
(b),  or  (c)  within  the  time  periods 
prescribed  therein,  shall  be  deemed 
conclusively  to  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tunnel  site,  which  shall  be  void. 

(b)  Unintentional  failure  to  file  the 
complete  information  required  in 
§§  3833.1-2(b).  3833.1-7  (d)  and  (e). 
3833.2-4  (a).  3833.2-4(b).  3833.2-5(c). 
and  3833.3.  when  the  document  is 
otherwise  filed  on  time,  shall  not  be 
deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  or  site,  but 
such  information  shall  be  filed  within 
30  days  of  receipt  of  a  notice  from  the 
authorized  officer  calling  for  such 
information.  "  •   • 

•  •        •        •        • 

28.  Section  3833.5  is  amended  by 
revising  paragraph  (b)  and  the  first  and 
last  sentences  of  paragraphs  (d)  to  read 
as  follows: 

§  3833.5     Effect  of  recording  and  filing. 

***** 

(b)  Compliance  with  the  requirements 
of  this  subpart  shall  be  in  addition  to 
and  not  a  substitute  for  compliance  with 
the  other  requirements  of  Groups  3700 
and  3800  of  this  title,  and  with  laws  and 
regulations  issued  by  any  State  or  other 
authority  relating  to  locating,  recording, 
and  maintenance  of  mining  claims,  mill 
sites,  and  tunnel  sites  located,  held,  and 
maintained  upon  the  public  lands  of  the 
United  States. 
***** 

(d)  In  the  case  of  any  action  or  contest 
initiated  by  the  United  States  affecting 
an  unpatented  mining  claim,  mill,  or 
tunnel  site,  only  those  owners  who  have 
recorded  their  claim  or  site  pursuant  to 
§  3833.1-2  and  filed  a  notice  of  transfer 
of  interest  pursuant  to  §  3833.3  shall  be 
considered  by  the  United  States  as 
parties  whose  rights  are  affected  by  such 
action  or  contest  and  shall  be  personally 
notified  and  served  by  certified  mail 
sent  to  their  last  address  of  record. 

•  •   *  The  provisions  of  this  subpart 
shall  not  be  applicable  to  procedures  for 
public  notice  required  under  part  3860 
of  this  title  with  respect  to  mineral 
patent  applications. 


P  A  P ' 
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it).  1  he  aulliurny  cJtauuii  tor  part 
3850  is  revised  to  read  as  follows: 
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30.  Section  3850  0-1  !<;  ad(if><1  to  read 
as  follows 

f  3650.0-1     PurpoM. 

The  purpose  of  th.s  part  ?s  to  recite 
the  requirements  of  the  Orieral  Mining 
Law  of  18"'2,  as  amendeKl   for  the 
performanr*  of  assessment  work;  to 
i  ientify  the  nietho<J,s  provided  by 
s'atute  for  quaiiSing  ass»-'5sment  work; 
to  provide  for  the  deferment  or 
suspension  of  assessment  work  under 
certain  conditions;  and  to  advise  the 
claimant  of  the  consequences  of  failing 
to  perform  the  work. 

31.  Section  3850.0-9  is  added  to  read 
as  follows: 

§3&50CV-9     'f  ♦o"*>«ti'>r  coM«c?iofi 

(a)  The  c&iitscuons  ci  informauon 
contained  in  part  3850  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004— 
0104  and  subsequently  consohdated 
with  1004-0114.  The  information  will 
be  used  to  allow  the  BLM  to  process 
petitions  for  the  deferment  of 
assessment  work,  determine  if  the 
assessment  work  required  by  statute  (30 
U.S.C.  28-28(e))  was  indeed  performed, 
and  to  determine  the  ownership  of  a 
mining  claim  or  site  in  cases  of 
delinquency  of  cxi-owners  under  30 
U.S.C.  23.  A  response  is  required  to 
obtain  a  benefit  in  accordance  with 
Section  2324  of  the  Revised  Statutes,  as 
amended  (30  U.S.C.  28-28(e))  and  43 
CFR  part  3850. 

(b)  Public  reporting  burden  for  this 
informaticr.  is  estimated  to  average  8 
minutes  per  response,  including  time 
forreviewring  instructions,  searching 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden:  to  the  Information 
Collection  Clearance  Officer  (783). 
Bureau  of  Land  Management,  1849  C 
St..  NW    Washington.  DC  20240;  and 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project,  1004- 
0111,  Washington   DC  20503. 

Subpart  3851— A«»«»«)Ti«nt  Work 
Gereral 

32   Se€t)or  3RS1  1  is  revised  to  read 

35  follows. 


f  3S51  1     A««««srrwnt  work  rcqulrerrMnU. 
(aj  The  assessment  year  begins  at  12 
o'clock  noon  on  September  1  si  a:id  ends 
at  12  o'clock  noon  on  the  foliov,  .ng 
September  1st. 

(b)  All  lode  and  placer  mining 
claimants  shall  have  performed,  or 
caused  to  have  been  performed,  not  less 
than  $100  of  labor  or  improvements 
upon  each  lode  or  placer  claim  held  by 
the  claimant  for  each  assessment  year 
following  the  assessment  year  of  the 
lode  or  placer  claim's  location, 

(c)  Wnere  a  group  of  lode  or  placer 
claims  are  held  in  common,  and  cover 
the  same  mineral  deposit,  the 
assessment  work  may  be  performed  on 
one  or  several  claims  of  the  group,  as 
long  as  the  aggregate  expenditure  totals 
not  less  than  $100  per  claim,  and  the 
work  performed  or  improvements  made 
will  benefit  the  development  of  the 
claim  block  ns  n  whole. 

§3851.1-1     iRemoved] 

33.  Section  3851.1-1  is  removed. 

34.  Section  3851.3  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 


ft  to  D'erfc^. 


(bj  Lxcept  as  provided  in  §  3851.5  and 
subpart  3852,  failure  to  perform  the 
assessment  work  required  under 
§  3851.1  causes  the  interest  of  the 
claimant(s)  in  the  minerals  subject  to 
the  mining  laws  to  revert  back  to  the 
public  domain. 

(c)  The  Act  of  October  5. 1992,  with 
certain  exceptions  for  small  miners, 
temporarily  suspends  and  supersedes 
the  requirements  to  perform  assessment 
work  under  §3851.1,  and  requires  the 
payment  of  a  $100  rental  fee  per  mining 
claim  or  site  in  lieu  of  the  assessment 
work.  For  oil  shale  claims,  the  Energy 
Policy  Act  of  1992  suspends  and 
supersedes  the  requirement  to  perform 
assessment  work  under  §  3851.1,  and 
requires  the  payment  of  an  annual  $550 
rental  fee  per  oil  shale  mining  claim  in 
lieu  of  the  assessment  work.  The  rental 
fee  requirements  and  exemptions  from 
payment  of  the  rental  fee  are  described 
in  §§  3833.0-3{f),  3833.1-5,  3833.1-6, 
and  3833.1-7  of  this  title. 

35.  Section  3851.4  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  the  section  to  read  as 
follows: 

§  3.45'  i     F«liur«  of  «  co-o>«n«f  to 
-.of^tribute  tr  •nnuai  ••»«»«m«nt  wof  k  Of  to 

tre  payrT«ot  of  -trta'  te««. 

Upon  tne  failure  of  any  one  of  se .  nral 
co-owners  to  contribute  his  proponion 


of  the  required  expenditures,  the  co- 
owners,  who  have  performed  tlie  labor, 
whfre  required,  paid  the  rental  fee 
required  under  §  3833.1-5  of  thus  title, 
or  made  the  i.mprovements  as  required, 
may,  at  the  expiration  of  the  year,  give 
such  delinquent  co-owner  p'lrsonal 
notice  in  writing,  or  notice  by 
publication  in  the  newspaper  published 
nearest  the  claim  for  at  least  once  a 
week  for  90  days,  ami  .f  upon  the 
expiration  of  90  days  af*er  such  notice 
in  writing,  or  upon  the  expiration  of  180 
days  after  the  first  newspaper 
publication  of  noticp,  the  delinquent  co- 
owner  shall  have  failed  to  contribute  his 
proportion  to  meet  such  expenditures  or 
improvements,  his  interest  in  the  claim 
by  law  passes  to  bis  co-owners  who 
have  made  the  expenditures  or 
improvements  as  aforesaid.  *   *  * 

36.  Section  3851.5  is  revised  to  read 
as  follows: 

§  3651  5     A*»e8«m»ot  wo'k  not  f»qulr»d 
•tier  atiowanc*  of  min«f  »i  wtirf 

Performance  of  annual  assessrront 
work  is  not  required  after  the  date  that 
the  mineral  entry  has  been  allowed  by 
the  authorized  officer  pursuant  to  30 
U  S.C.  29  and  §3862.5  of  this  title. 

(a)  The  assessment  year  in  which  the 
mineral  entry  is  allowed  is  the  first 
assessment  year  for  which  the 
assessment  work  is  no  longer  required. 

and  assessment  work  is  not  required  in 
any  assessment  year  thereaf*.er  if  a 
mineral  patent  issues.  If  the  mineral 
entry  is  canceled  by  the  authorized 
officer,  either  in  whole  or  in  part,  on  or 
before  September  30.  1994,  assessment 
work  by  qualified  small  miners  :s 
required  in  order  to  maintain  the  claim, 
and  the  rental  fees  shall  be  peid  by 
claimants  who  do  rot  qualify  as  siTiall 
miners.  After  Septem'Der  30,  1994, 
assessment  work  by  all  claimants  is 
required,  except  for  those  who  locate 
between  September  1,  1994,  and 
September  30,  1994.  who  are  not 
required  to  file  an  assessment  affidavit 
in  1995. 

(b)  If  a  mineral  entry  is  canceled  in 
whole  or  in  part,  the  mining  claims  and 
mill  sites  that  are  no  longer  covered  by 
the  mineral  entry  shall  be  subject  to  the 
assessment  work  requirement,  or  the 
payment  of  ren'a'  fees,  beginning  in  the 
assessment  year  ne>rt  following  the 
assessment  year  that  the  mineral  entry 
was  canceied. 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFRP8rt  1191 
[DockttNo.  92-1) 
RIN3014-AA14  I 

DEPARTMENT  OF  TRANSPORTATtON 

Ottic*  of  th«  Secretary 

49  CFR  Part  37 

[Docket  4d4M   Nottc*  92-22] 

RIN2105-AB97 

Amadcang  With  Diaabi'mes  A;t 
Accasalb'iity  Guidallnaa;  Accessibit 
Automated  Taller  Machines  and  Fa'e 
Vanding  Machines 

AGENCIES:  Architectural  and 
Transportation  Barriers  Compliance 
Board  and  Department  of 
Transportation. 
ACTION'  Joint  final  rule. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  ;Access  Board)  and  the 
Department  of  Transportation  are 
issuing  a  final  rule  amending  the  reach 
rnngB  rsq-jreTient  for  automated  teller 
macmnes  and  fare  vending  machines 
under  the  Americans  With  Disabilities 
Act  Accessibility  Guidelines  (ADAAG). 
The  ru'.e  sets  out  the  reach  ranges  for 
controls  when  a  person  using  a 
wheelchair  can  make  a  forward 
approach  only,  a  parallel  approach  only, 
or  both  a  forward  and  parallel  approach 
to  a  machine  The  rule  includes  a  table 
of  reach  depths  and  maximum  heights 
for  the  placement  of  controls  where  the 
controls  are  recessed  or  the  installation 
of  a  surround  in  front  of  the  machine 
results  in  a  reach  depth  of  more  than  10 
inches  to  any  control  from  a  parallel 
approach 

EFFECTIVE  DATE.  Aueust  16.  1993. 
FOfl  FUfTTVER  INFORMATION  COKfTACT: 
.■*.:  cess  Board:  James  J.  Kaggio,  General 
Coi:n>«i,  Architectural  and 
T'ansportation  Barriers  Compliance 
Board.  1331  F  Street  NW,,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  (202)  272-5434  (voice)  or 
(202)  272-5449  (TDD). 

Department  of  Transportation:  Robert 
C.  Ashby,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation,  400  7th  Street  SVV., 
room  10424,  Washington.  DC  20590. 
Telephone  (202)  366^9306  (voice)  or 
(202)  755-7687  (TDD). 

The  telephone  nurr.bers  listed  above 
are  not  toll-free  numbers. 


This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  from  the 
Access  Board  upon  request. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  Americans  with  Disabilities 
Act  of  1990  (ADA),  the  Access  Board  is 
responsible  for  issuing  guidelines  to 
assist  the  Department  of  Justice  and  the 
Department  of  Transportation  in 
establishing  accessibility  standards  for 
newly  constructed  and  altered  buildings 
and  facilities  covered  by  the  Act.'  The 
Access  Board  issued  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  in  1991.  See  36 
CFR  part  1191,  appendix.  The 
Department  of  Justice  and  the 
Department  of  Transportation  adopted 
ADAAG  as  the  accessibility  standards 
for  newly  constructed  and  altered 
buildings  in  regulations  implementing 
certain  titles  of  the  ADA.  See  28  CFR 
part  36.  appendix  A;  49  CFR  part  37, 
appendix  A. 

As  originally  adopted,  ADAAG 
requires  that  accessible  automated  teller 
machines  (ATMs)  provide  "both  a 
forward  and  side  reach  to  the  unit 
allowing  a  person  in  a  wheelchair  to 
access  the  controls  and  dispensers."  ^ 
See  ADAAG  4.34.3.  The  provision  was 
intended  primarily  to  address  the  fact 
that  the  controls  on  ATMs  are  typically 
recessed  or  set  back  into  the  wall  or  the 
unit  for  privacy  and  security  purposes. 


'  The  Access  Board  is  an  independent  Federal 
agency  eatablished  by  section  ^02  of  the 
Rehabilitation  Act  of  1973.  as  amended,  whose 
pnmarr  mitsion  is  to  promote  accessibility  for 
individuals  with  disabilities.  The  Access  Board 
consists  of  2S  memben.  Thirteen  are  appointed  by 
the  President  from  among  the  public,  a  majority  of 
whom  are  required  to  be  individuals  with 
disabilibea  The -iiner 'welve  are  headsof  the 
following  FiHler»i  as""''"^  '^  their  deeigneee  whose 
positions  are  Executive  Level  IV  or  above:  The 
Departments  of  Health  and  Human  Services. 
Education.  Transportation,  Housing  and  Urban 
Developtnent,  Labor.  Interior.  Defense.  Justice, 
Veteran*  Affairs,  and  Commerce;  General  Services 
Administration:  and  United  States  Postal  .Service 

'The  dimensions  for  a  forward  and  side  reaiii  for 
wheelchair  users  are  contained  In  AD.\,*.ij  i  2  b 
and  4.2.6  and  are  taken  from  the  "Amencan 
National  Standard  Specifications  for  Malting 
Buildings  and  Facilities  Accessible  to  and  L'ssble 
by  Physically  Handicapped  People"  (ANSI  Ai  17  i~ 
1980).  The  maximuB  forward  reach  penr.i'ted  \s  48 
incha*  aboT*  the  floor.  S««  ADAAG  4  2  S  and 
Figure  5(a).  If  the  forwart)  reach  is  over  an 
obstructioD.  clear  floor  space  must  be  provided 
under  the  obstruction  that  equals  or  exceeds  the 
reach  depth  for  a  maximum  of  25  inches  and  if  the 
reach  depth  is  between  20  inches  and  25  inches,  the 
maximum  forward  reach  permitted  is  44  iiicnei 
above  the  floor.  See  ADAAG  4  2.5  and  F.gure  5(b). 
The  maximum  side  reach  permitted  is  M  inches 
above  the  floor  for  a  maximum  reach  depth  of  10 
inches.  See  ADAAG  4.2.6  and  Figure  exb)  If  the 
side  reach  is  over  an  obetruction,  the  maximum  side 
reach  permitted  is  46  Inches.  See  ADAAG  4  2  6  and 
Figure  e(c). 


The  installation  of  fixtures  called 
"surrounds"  in  front  of  ATKfs,  which 
contain  writing  counters  and  bins  for 
er.veh,pes  and  waste  paper,  create  a 
further  obstruction  that  increa.s6S  the 
reach  de^/ih  to  the  controls. 

In  February  1092.  two  leading  ATM 
manufacturers,  NCR  Corporation  and 
Int'irBold.  filed  a  petition  for 
rulBmakiri^  with  the  Access  Board 
claiming  that  their  new  ATMs  cannot 
comply  with  "both  a  forward  and  side 
reach"  and  requested  that  ADA.AG  be 
amended  to  pt>rmit  "either  a  forward  or 
side  rearh  ■■  The  American  Bankers 
Association  joined  in  the  petition  and 
raised  questions  regarding  the  effect  that 
both  a  forward  and  side  reach 
requirement  would  have  nn  other  user 
groups,  especially  persons  with  vision 
impairments,  persons  who  have 
difficulty  bending  or  stooping,  and 
elderly  persons. 

The  Access  Board  requested  public 
comments  on  the  matter  and  held  a 
public  hearing  in  May  1992.  See  57  FR 
19472  (May  6,  1992)  'An  ATM  surround 
manufacturer.  Com.prinion  Systems, 
recommendad  that  ADAAG  include  a 
table  of  reach  depths  and  ma,ximum 
heights  for  controls  based  on  a  straight 
line  interpolation  connecting  the  points 
between  the  maximum,  sk!«  reach  with 
and  without  an  obstruction  from  a 
parallel  approach  to  address  the 
increased  reach  depth  resultinc  from 
recessed  controls  and  the  installfition  of 
surrounds  m  front  of  ATMs,  In 
September  1992,  the  Access  Board 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  to  amend  the  reach  range 
requirement  for  ATMs  by  including 
such  a  table  in  ADA^AG  in  place  of 
requiring  "both  a  forward  and  side 
reach"  to  the  controls.  See  57  FR  41006 
(Seotemoer  8,  1992). 

The  Department  of  Transportation 
issued  a  NPRM  in  Novemiber  1992  to 
amend  its  ADA  regulations  in  sevaral 
respects,  including  conforming  the 
standards  for  transportation  facilities  to 
incorporate  the  proposed  amendment  to 
the  reach  range  requirem.ent  for  A  fMs. 
See  57  FR  54210  (November  17,  1992). 
The  amendment  is  reltvant  to 
transportation  facilities  be^^ause  fare 
vending  machines  are  required  to 
comply  with  the  same  requirements  as 
ATMs'  See  ADA.AG  10  3  1(7). 

The  Department  of  justice  also  issued 
a  NPR.M  in  April  1993  to  amend  its 
regulations  on  nondiscrimination  on  the 
basis  of  disability  by  public 
accommodations  and  in  commercial 
facilities  covered  by  title  III  of  ADA  (28 
CFR  part  361  to  incorporate  the 
proposed  amendment  to  the  reach  range 
requirem.ent  for  ATMs,  See  58  FR  17558 
(April  5.  1993),  The  Department  of 


UMI 


Fedgral  Rggigter  /  Vol.  58.  No.  134.  Thursday,  luly  IS,  1903  /  Rules  and  Re*?ulations  38205 


Justice  will  issue  a  separate  final  rule 
notice  in  the  Federal  Register  regarding 
the  amendment  of  its  regulations. 

Summary  of  Rule  and  Comments 

The  Access  Board  and  ih'i  Departmant 
cf  Transpor*,it;on  are  adopting  as  a  final 
n.le  the  proposed  amendm  ;nt  to  the 
reach  ran^ft  requirernen*  for  ATTvls  find 
fasti  venciing  n-iarnmes  "  T',-j  tethrtit^i 
provisions  iii  ADA  AG  4.34  are 
recTganize'i  \c  rr.rre  ri,,;-,r'.^  ^^t  r,ijt  the 
CiOaj  flocr  sp^ir.n  -n.-i  -■•'^: :;  .-arij^e 
'«quiremer,t3  Thti  scoping  provisions  in 
ADAAG  4  l.T  ;2'))  for  buildings  and 
facilities  in  general,  and  in  AD.AAG 
10.3.1  (7)  for  traLnsportaticn  facilities  m 
particular  are  also  revi.9ed  to  corrortly 
n-tHrence  the  reorganized  technical 
provisinn':  in  ADAAG  4.34. 

ADAAG  4.34.1  provides  that  earh 
ATM  required  to  be  accessible  by  the 
scoping  provision  in  AD.AAG  4  13  12'^' 
must  be  on  an  accessible  route  and 
complv  with  the  other  requirements  in 
.ADAAG  4  34.2  through  4.34.5.  ADAAG 
IG  3  1  (7)  provides  ^or  fnre  vpndini? 
machines  in  transpor»fttior:  fac)iii]->s 
also  to  be  on  an  accessible  -oute  and  to 
rompiv  with  .AD.AAG  4,34  2  thiDugti 
4.34.5" 

ADAAG  4  34  2  requutis  taat  ATMs  \w 
located  so  ih,r!t  '.lear  f,.-ior  =.pac.e 
complying  with  A.D.VAG  4.2  4  (i.e.,  30 
inches  by  48  inches  minimum  with  on" 
full  unobstrucied  side  adjoining  or 
overlapping  an  accessible  route)  is 
provided  to  allow  a  wheelchair  us«r  to 
maie  a  forwaid  approach,  a.  parallel 
ap-oroach,  or  bvAii  to  the  machine.'* 
Since  A  TKU  are  usually  located  in  the 
lobby  of  buildings  or  installed  through 
the  exterior  wall  of  buildings,  there  is 
generally  adequate  clear  floor  space  for 
a  wheelchair  user  to  make  a  forward  or 
parallel  approach. 

ADAAG  4.34.3  sets  out  the  reach 
ranges  for  the  various  controls  used  to 
operate  an  ATIvf  including  <ard  readers, 
keypads,  video  display  screen  function 
kpys,  deposit  slots,  cash  and  receipt 
dispensers,  and  statement  printers. 
ADAAG  4.34.3  (1)  provides  that  if  only 
a  forward  approach  is  possible  (e.g., 
ATM  located  in  narrow  alcove),  the 
operable  parts  of  all  the  controls  must 


'  The  Department  of  Transportat:  on  will  ba 
issuing  a  separate  notice  in  the  Fadaral  Kesisiar 
regarding  the  final  action  taken  on  the  olbtr 
amendmaDtj  proposed  to  its  ADA  rsgulatiooa  In 
November  1992. 

*  For  a  par»liB)  approach,  the  denr  floor  space  is 
positioned  with  the  longer  dimeas<an  (48  inches} 
paraitai  and  adjacent  to  the  object  lo  be  reached. 
.s««*>  ^DAAG  4.2  4  and  Flgrire  4(c).  Foi  a  forward 
3?  roach  ttif  cinar  floor  space  is  poaitianad  with 
trie  snortor  dimaosion  (30  inchnsl  i  arallel  and 
ariiacnnl  to  the  object  to  be  reacred  Sac  ADAAG 
4  2  4  art!  Figin'e*  fbl  Tb#  vanmis  Jf-prijarhos  are 
ii!;istraled  in  Lhe  N'PRW  al  57  FK  4:01  l.  rtgvu-e  2 
(September  8.  1992). 


be  placed  within  the  forward  n-ai  ii 
range  specified  in  ADAAG  4.2.5  u  e.,  4fl 
inches  maximum  heij^ht  for  a  reach 
depth  up  to  20  indies  and  44  inches 
maximum  heigiit  for  a  reach  depth 
between  20  inciies  and  25  inches;  and 
clear  tloor  spaca  provided  under  the 
AT}A  that  eq'jals  .^r  exceeds  the  reach 
dep'h  for  a  maximum  of  25  inches). 

AD.\AG  4.34  3  (2)fa)  and  (b)  specify 
the  n-ach  re n Res  if  only  a  parallel 
Rj  pr  vi  ;h  is  possible  (e.g.,  ATM  located 
iii  narrow  corridor)  Where  the  reach 
depth  to  '.^b  opr  rablo  parts  of  all 
controls  is  riM  :;    n-  than  10  inches,  the 
maximum  hf  ikI  t  :  t  the  placement  of 
controls  is  54  inches.  Where  the  reach 
depth  to  the  operable  parts  of  any 
control  is  more  than  10  inches,  the  table 
of  rsflch  depths  and  maximum  heights 
in  A: j.AAG  4  14  3  (2](b)  is  to  be  used. 
General, V  t  ir  f-ach  additional  inch  of 
rt-ach  dept^■  '>t-vond  10  inches,  the 
heitiht  >f  thf  !  rntrols  would  be  lowered 
one-half  ;r,(  f:  rn- low  the  54  inch 
maximum  hei>,nt  with  the  controls 
being  lowerT»d  an  additional  one-half 
inch  at  reach  dtcttis  greater  than  13 
inches  and  2     r  rhns  due  to  rounding- 
off  numhers 

ADAAG  4  34.3  (3)  provides  that  if 
hot  ft  types  of  approaches  are  possible, 
the  operable  parts  of  all  controls  must 
be  placed  within  at  least  one  of  the 
reach  ranges  in  ADAAG  4.34.3  (1)  ot  (2). 
Thus,  if  there  is  adequate  clear  floor 
space  for  a  wheelcheir  user  to  make  a 
forward  or  parallel  approach,  at  a 
minimum  the  controls  must  be 
reachable  from  at  least  one  of  the 
approaches. 

ADAAG  4.34.3  (4)  requires  that  where 
bins  are  provided  for  envelopes,  waste 
paper,  or  other  purposes,  at  least  one  of 
each  type  provided  must  comply  with 
the  apphcable  reach  rangps. 

ADAAG  4.34.3  also  contains  an 
exception  for  ATMs  which  are  equipped 
with  an  alternate  control  that  can 
perform  that  same  function  in  a 
substantially  equivalent  manner.  Under 
the  exception,  only  one  of  the  controls 
needed  to  perform  the  function  is 
required  to  comply  with  the  reach  range 
requirement.  If  the  controls  are 
identified  by  tactile  markings,  such 
markings  must  be  provided  at  both 
controls  so  that  the  markings  can  be 
read  by  persons  with  vision 
impairments  from  a  standing  or  silting 
position. 

ADAAG  4.34.4  regarding  the 
operation  of  controls  and  ADAAG  4.34.5 
regarding  equipment  for  persons  with 
vision  impairments  are  unchanged  from 
existing  ADAAG,  Only  the  section 
numbers  have  been  changed  as  a  result 
of  the  amend.Tif'nts  discussed  above. 


v..e 


NCR Corooratjon.  letter b.     i. 
banking  industry  »up;    -*»  a  iht 
proposed  amenomerc   c   ce  re<i_h  range 
requirement'  The  amendment  will 
allow  banks  to  choose  among  available 
ATM  models  and  surround  designa  and, 
based  upon  their  combined  reach  depth, 
install  the  ATM  and  surroimd  so  that 
the  controls  are  placed  at  the 
appropriate  height.  The  amendment  also 
provides  flexibility  for  banks  when 
relocating  older  ATMs  to  lower  traffic 
areas  and  will  ensure  that  the  market  for 
used  ATMs  remains  available. 

Organizations  representing 
individuals  with  disabilities  expressed 
concern  that  the  forward  and  side  reach 
range  requirements  do  not  accommodate 
all  wheelchair  users  and  recommended 
that  the  Board  conduct  additional 
research  in  this  area.  For  a  summary  of 
earlier  research,  see  57  FR  41012 
(September  8, 1992).  Some 
recommended  that  ADAAG  not  be 
emended  until  additional  research  is 
conducted.  Others  noted  that  additional 
research  is  also  needed  on  equipment 
for  jjersons  with  vision  impairments, 
mounting  heights  for  video  display 
scrtjens  and  related  issues,  and 
recommended  that  ATM  manufacturers 
not  be  required  to  redesign  their 
products  to  meet  one  requirement  and 
then  have  to  redesign  their  products 
again  to  meet  another  set  of 
requirements.  Rather,  they 
recommended  that  accessibility 
requirements  for  ATMs  be  imposed  on 
the  industry  as  a  "package"  so  that  any 
required  changes  can  be  incorporated  in 
a  single  redesign.  Congress  has 
expressed  similar  concern  and  has 
recommended  that  "when  considering 
accessibility  requirements  for  automated 
teller  machines  (ATMs)  under  the  ADA, 
to  take  into  account  the  fact  that  these 
sophisticated  electronic  systems  are 
more  difficult  to  modify  and  design  than 
other  vending  machines  because  of  their 
reliance  on  computers  and  their  special 
security  considerations."  H.  RepL  102- 
918,  at  34. 

The  Little  People  of  America  also 
commented  on  the  amendment. 
According  to  the  Little  People  of 
America,  there  are  over  1.5  million 
Americans  who  are  short  statured.  Their 
adult  height  ranges  from  2  feet  6  inches 
to  4  feet  10  inches.  For  many  of  these 
individuals,  the  controls  on  ATMs  are 
completely  out  of  their  reach.  The  Littlw 
People  of  America  recommended  that 
ADAAG  not  be  amended  without 


'The  American  Eankars  Association. 
Independnni  Bankers  Association  of  Aaierica. 
SaviDfts  and  CommiinitT  Bankers  of  America.  Credit 
Union  National  Asaociatian,  CaJiiomia  Bankan 
Association,  and  about  a  doaan  banks  sufaouttad 
comments  in  support  of  the  aDiendioants. 
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conducting  additional  research  on 
making  ATMa  accsMible  to  p«r»ons  who 
ar«  short  ftatuT«d  About  700  membeni 
and  friends  of  the  Little  People  of 
America  sent  letters  reiterating  these 

points. 

The  Access  Board  recognizes  that  any 
reach  range  requirement  must  take  into 
account  the  needs  of  various  user 
groups,  including  persons  who  use 
wheelchairs,  f)er»on8  who  have 
difficulty  bending  or  stooping,  persons 
who  are  short  statured.  and  persons 
with  vision  impairments  who  may  rsaa 
tactile  markings  identifying  equipment 
controls.  One  way  to  accommodate 
these  vanous  groups  is  to  require  two  of 
each  type  of  equipment  to  be  provided 
at  each  location,  with  one  placed  a^  a 
higher  height  and  one  placed  at  a  lower 
height.  Such  a  requirement  would  be 
very  costly  to  implement  for  .MMs. 
.Vnother  way  to  accommodate  these 
vanous  groups  is  to  provide 
technological  alternatives  for  operating 
equipment  that  can  be  u*ed  by  persons 
who  are  not  acxommodated  by 
established  reach  range*  NCR 
Corporation  and  InterBold  reported  that 
they  are  investigating  several 
technological  al^emanves  for  operating 
ATMs,  including  remote  devices,  voice 
activation  devices,  and  contactless 
cards 

In  addition  to  reach  ranges  for 
controls,  the  Access  Board  requested 
comment  on  the  vewing  height  and 
angle  for  vidno  disp'.ey  screens.  The 
NPRM  noted  ti.at  the  American  National 
Standards  Institute  (ANSI)  A117 
Committee  and  California  have 
established  or  proposed  accessibility 
provisions  for  video  display  screens.  All 
the  ATKi  manufacturers  objected  to  the 
ANSI  provision  because  it  would 
requi.re  the  screen,  to  be  positioned 
almost  honzcntaliy  to  be  viewable  from 
a  standing  position  which  would  be 
dirTicult  for  a  wheelchair  user  to  read. 
The  ATM  m.ar,ufa~*i.ir?r8  preferred  the 
California  p'ovision  bwause  it 
addresses  both  viewing  height  and 
angle,  InterBold  stated  that  its  ATMs 
comply  with  the  California  provision. 

The  ANSI  An7  Committee  has 
recently  estabhshed  a  task  force  or, 
ATMs  to  further  examine  a  variety  of 
issues  related  to  making  the  machines 
readily  accessible  to  and  usable  by 
persons  with  various  disabilities.  The 
Access  Beard  is  a  member  of  the  task 
force  The  task  force  includes 
representatives  from  organizations  of 
persons  with  mobility  impairments  and 
vision  impainnents,  ATM 
manufacturers,  and  banks.  The  Little 
Pe-aple  of  America  have  also  been 
invited  to  participate  in  the  task  force. 


The  task  force  will  be  investigating  such 
issues  as  scceta  for  person  with  vision 
impairments,  reach  ranges,  viewing 
height  and  angle  of  video  display 

screens,  and  technological  alternatives 
for  addressing  these  Lssues 

The  Accesa  Board  also  plans  to 
sponsor  reaearch  in  fiscal  year  1994  on 
clear  floor  space,  maneuvering 
clearances,  and  reach  ranges  for  persons 
using  power  wheelchairs  and  three 
wheeled  scooters.  See  the  Access 
Board  s  notice  on  ADA  research 
pnonties  for  fiscal  years  1993  and  1994 
published  m  the  Federal  Register  on 
July  9,  1Q91  (^8  FR  37058)  Persons 
using  power  wheeii. hairs  are  more  likely 
to  have  a  rest.ncted  reach  range  due  to 
limited  upper  bcfdy  mobility.  The 
research  project  will  also  mrlude  a 
hterature  review  on  reach  ranges 
focusing  on  the  population  that  was 
tested  in  earlier  studies  and  the  extent 
to  which  those  studies  examined  the 
manipulation  of  contrcls  at  different 


machines.  Those  commentert  who  said 
that  the  two  types  of  machines  should 
have  different  requirements  did  not 
provide  sufficient  Information  on  which 
to  base  separate  specifications.  The 
Department  of  Transportation  would 
apply  the  current  "grandfathering" 
provisions  in  its  ADA  regulations  {49 
CFR  37.9)  to  fare  vending  machines  that 
meet  the  existing  ADAAG  requirements 
in  the  same  way  as  that  section  applies 
to  other  features  of  transportation 
facilities.  As  for  provisions  for  persons 
with  vision  impairments,  ADAAG 
10.3.1(7)  already  requires  compliance 
with  ADAAG  4.34.5  which  specifies 
that  all  instructions  and  information 
needed  to  use  the  machine  must  be 
accessible  to  and  usable  by  persons  with 
vision  impainnents.  Specifying  a  voice 
synthesizer  system  for  fare  vending 
machines  does  not  seem  necessary  and, 
in  any  event,  is  beyond  the  scope  of  tht^ 
NTR.M 


heights  and  reach  depths  bas^id  on  the       Regulatory  .Vnalyses  and  Notices 


results  of  the  literature  review,  the 
Access  Board  may  sponsor  additional 
research  on  reach  ranges 

In  light  of  the  further  work  being  done 
by  the  ATM  task  force  sponsored  by  the 
ANSI  A117  Committee  and  the 
additional  research  planned  for  fiscal 
year  1994,  the  Access  Board  does  not 
intend  to  propose  any  additional 
requirements  for  ATMs  at  this  lime. 

The  Department  of  Transportation 
received  several  com.ments  on  the 
application  of  the  proposed  amended 
reach  range  requirement  for  ATMs  to 
fare  vending  machines.  Nine 
commenters  supported  the  proposed 
amendment  as  applied  to  fare  vending 
machines.  Five  commenters  said  that 
the  purpose  and  design  of  fare  vending 
machines  were  different  enough  from 
those  of  ATMs  to  warrant  a  separate 
provision,  qt  least  with  respect  to  some 
specifications.  One  commenter  said 
that,  if  the  reach  range  requirement  is 
amended,  existing  models  of  fare 
vending  machines  which  it  had 
InstallMi  should  be  grandfathered  so 
that  retrofit  was  not  necessary  Several 
comments  recommended  that  additional 
provisions  such  as  a  voice  synthesizer 
system  was  needed  on  fere  vending 
machines  for  persons  with  vision 
impainnents 

The  Access  Board  and  the  Department 
of  Transportation  believe  that  the 
proposed  amended  reach  range 
rwqa:rement  for  .^TMs  is  reasonable  for 
fare  vending  machines  as  well  The 
operations  which  consumers  must 
perform  on  ATMs  and  fare  vending 
machines  are  similar  enough  that  the 
same  requirements  should  apply  to  both 


The  Access  Board  and  the  Department 
of  Transportation  have  independently 
determined  that  this  final  rule  is  not  a 
maior  rule  under  Executive  Order 
12291.  Accordingly,  a  r*i;2ulatory  impact 
analysis  is  not  required  it  is  a 
significant  rule  under  the  Department  of 
Transportation's  Regulator)-  Policies  and 
Procedures  since  it  amends  '.he  agency's 
ADA  regulations,  which  are  a  significant 
rule.  The  Departm.ent  of  Transportation 
expects  the  economic  impacts  to  be 
minimal  and  has  not  prepared  a  full 
regulatory  evaluation 

The  Access  Beard  and  the  Department 
of  Transportation  hereby  independently 
certify  that  this  final  rule  is  not 
expected  to  have  a  significant  economic 
impart  on  a  substantial  num't)er  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  requirt-d 

The  Access  Board  and  the  Department 
of  Transportation  have  also 
independently  determined  that  there  axe 
no  Federalism  impacts  sufficient  to 
warrant  the  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612 

Text  of  Final  Common  Rule 

Appendix  A  to  this  part  is  amended 
by  revising  paragraph  (20)  in  section 
4  1  3,  by  revising  sections  4.34  and 
4  34  1  through  4.34.4,  by  adding  section 
4.34.5.  and  by  revising  paragraph  (7)  in 
section  10.3.1.  Pages  10,  58,  and  69  of 
appendix  A  are  republished  with  the 
revisions  included  and  page  58A  of 
appendix  A  is  added  to  read  as  follows; 
HUJNQ  coof  rso-w-^  «eio-«s-f 
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4.1  3   Accessible  Buildings:  New  Coastruction 


in  a  covered  mall,  at  least  one  interior  public 
text  telephone  shall  be  pro\ided  in  the  facility. 

(iii)  if  a  public  pay  telephone  is  located 
in  or  adjacent  to  a  hospital  emergency  room, 
hospital  recovery  room,  or  hospital  waiting 
room,  one  public  text  telephone  shall  be  pro- 
vided at  each  such  location. 

(d)  Where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
telephone  in  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  in  compliance  with 
4.31.9(2). 

(18)  If  fixed  or  built-in  seating  or  tables 
(including,  but  not  limited  to.  study  carrels  and 
student  laboratory  stations),  are  provided  In 
accessible  public  or  common  use  areas,  at  least 
five  percent  (5%).  but  not  less  than  one,  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  and  through  such  fixed  or  built-in 
seating  areas,  or  tables. 

(19)*  Assembly  areas: 

(a)  in  places  of  assembly  with  fixed  seating 
accessible  wheelchair  locations  shall  comply 
with  4.33.2.  4.33.3.  and  4.33.4  and  shall  be 
provided  consistent  with  the  following  table: 

Capacity  of  Sealing        Number  of  Required 
in  Assemblv  Areas      Whctichmr  !x>cations 


4  to  25 

26  to  50 

51  to  300 

301  to  500 

1 
2 

4 
6 

over  500 

6.  plus  1  additional  space 

for  each  total  seating 
capacity  increase  of  100 

In  addition,  one  percent,  but  not  less  than  one. 
of  all  fixed  seats  shall  be  aisle  seats  with  no 
armrests  on  the  aisle  side,  or  removable  or 
folding  armrests  on  the  aisle  side.  Each  such 
seat  shall  be  identified  by  a  sign  or  marker. 
Signage  notifying  patrons  of  the  availabilltj'  of 
such  seats  shall  be  posted  at  the  Ucket  office. 
Aisle  seats  are  not  required  to  comply  with 
4.33.4. 


(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are 
integral  to  the  use  of  the  space  (e.g..  concert 
and  lecture  halls,  playhouses  and  movie  the 
aters,  meeting  rooms,  etc.).  Such  assembly 
areas,  if  ( 1)  they  accommodate  at  least  50 
persons,  or  if  they  have  audio-amplification 
systems,  and  (2)  they  have  fixed  seating,  shall 
have  a  permanently  installed  assistive  listening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  installed  assistive 
listening  system,  or  an  adequate  number  of 
electrical  outlets  or  other  supplementary  wiring 
necessary  to  support  a  portable  assistive 
listening  system  shall  be  provided.  The  mini- 
mum number  of  receivers  to  be  provided  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  in  no  case  less  than  two.  Signage 
complying  with  applicable  provisions  of  4.30 
shall  be  installed  to  notify  patrons  of  the 
availability  of  a  listening  s>'stem. 

(20)  Where  automated  teller  machines  are 
provided,  eaph  machine  shall  comply  with  the 
requirements  of  4.34  except  where  two  or  more 
machines  are  provided  at  a  locaUon.  then  only 
one  must  comply. 

EXCEPTION:  Drive-up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.34.2  and  4.34.3. 

(21)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public,  patients, 
customers  or  employees,  5  percent,  but  never 
less  than  one.  of  dressing  rooms  for  each  type 
of  use  in  each  cluster  of  dressing  rooms  shaU 
be  accessible  and  shall  comply  with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  distinct  and  differ- 
ent functions  as  in  different  treatment  or 
examination  facilities. 

4  i  4  (Rp<5erved). 

4.1.3  Acc€S»sibic  Buiidiiigs.  AdaiLions. 
Each  addition  to  an  existing  building  or  facility 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  building  or 
facility  shall  comply  with  the  applicable  provi- 
sions of  4. 1 . 1  to  4. 1 .3.  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specificaUons  of  4.2  through  4.35  and 
sections  5  through  10.  Each  addition  that 
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4.33.5  Access  to  Performing  Areas 


4.33.5  Access  to  Performing  .\rcas 

An  an  f'^-;b!C  ruuii' :>:.a.U,  ::::'-    ■   ,n -it'elchair 
seci'i.u:  1  ications  with  performing  areas,  includ- 
\v.'^  -^'al,'--'.  arena  floors,  dressing  rooms.  locker 
ronnis  Av.d  other  spaces  used  bv  performers. 

4.33.6'  Placement  of  Listening  Systems. 

It  the  !i>;-  ri;.^  -.^tcrn  provided  serves  indi- 
Mfiui!  fixt'd  seats,  then  such  seats  shall  be 
lo  <it  (i  within  a  50  ft  (15  m)  viewing  distance 
of  the  >!a^e  or  playing  area  and  shall  have  a 
corT  rli  t.  \iew  of  the  stage  or  playing  area. 

4.33.7'  Types  of  Listening  Systems. 

Aii^ii>UL/t'  luali-tung  ^ysiefris  (.-u>^^/  lUe  uUendt'd 
to  augment  standard  public  address  and  audio 
systems  by  providing  signals  which  can  be  re- 
rrirrd  directly  by  persons  with  special  receivers 
or  thrir  oum  hearing  aids  and  which  eliminate  or 
filtrr  ixii  kground  noise.  The  type  of  assistive 
hstrrmui  siisrem  appropriate  for  a  particular 
npi^hcatio-:  'Irpends  on  the  characteristics  of 
(.'it'  setlinq.  the  nature  of  the  program,  and  the 
mtrndfd  audience.  Magnetic  induction  loops, 
infra  rri  (ri  /  radio  frequency  systems  are  types 
oflLstcni'ig  systems  which  are  appropriate  for 
ranous  appUrntion^ 

4.34  Automated  Teller  Machines 

4.34.1  General  Each  automated  teller  nwchine 
required  Co  bt  ULcessibJe  by  4.1.3  shall  be  on  an 
accessible  route  and  shall  comply  with  4.34. 

4.34.2  Clear  Floor  Space    Fhe  automated 
teller  machine  shall  be  located  so  that  clear  floor 
•-pace  complying  with  4.2.4  is  provided  to  allow 
(I  person  using  a  wheelchair  to  make  a  forward 
approach,  a  parallel  approach,  or  both,  to  the 
mciclnnr. 

4.34.3  Reach  Ranges 

ID  Forward  Approach  Only.  If  only  a  forward 
cipproach  is  possible,  operable  parts  of  all  controls 
s^f!li  b«'  placed  within  the  forward  reach  range 


sf)f 


in  4.2.5. 


(2)  Parallel  Approach  Only.  If  only  a  parallel 
approach  is  possible,  operable  parts  of  controls 
shall  be  placed  as  follows: 

(a)  Reach  Depth  Not  More  Than  10  in 
(255  mm]^  \K'here  the  reach  depth  to  the  operable 
f>irrs  of  all  controls  as  measured  from  the 
venicai  plane  perpendicular  to  the  edge  of  the 
luxobstructed  clear  floor  space  at  the  farthest 


protrusion  of  the  automated  teller  machine  or 
surround  is  not  more  than  10  in  (255  mm),  the 
maximum  height  above  the  finished  floor  or 
grade  shall  be  54  in  (1370  mm). 

(b)  Reach  Depth  More  Vian  10  in  (255  mm). 
Where  the  reach  depth  to  the  operable  parts  of 
any  control  as  measured  from  the  vertical  plane 
perpendicular  to  the  edge  of  the  unobstructed 
clear  floor  space  at  the  farthest  protrusion  of  the 
automated  teller  machine  or  surround  ls  more 
than  10  in  (255  mm),  the  maximum  height  above 
the  finished  floor  or  qradc  shall  be  as  follows: 


Reach  Depth 

Maximum  Height 

la 

Mm 

In 

Mm 

10 

255 

54 

1370 

11 

280 

53'/i 

1360 

12 

305 

53 

1345 

13 

330 

52'/2 

1335 

14 

355 

5V/2 

1310 

15 

380 

51 

1295 

16 

405 

50'/2 

1285 

17 

430 

50 

1270 

18 

455 

49'/i 

1255 

19 

485 

49 

1245 

20 

510 

48>/2 

1230 

21 

535 

47'/2 

1205 

22 

560 

47 

1195 

23 

585 

46'/i 

1180 

24 

610 

46 

1170 

(3)  Forward  and  Parallel  Approach.  If  both  a 
forward  and  parallel  approach  cure  possible. 
operable  parts  of  controls  shall  be  placed  within 
at  least  one  of  the  reach  ranges  in  paragraphs 
(1)  or  (2)  of  this  section. 

(4)  Bins.  UTiere  bins  are  provided  for  enve- 
lopes, waste  paper,  or  other  purposes,  at  least 
one  of  each  type  provided  shall  comply  with  the 
applicable  reach  ranges  in  pnr  joraph  II),  (2).  or 
(3)  of  this  section. 

EXCEPTION:  Where  a  function  ca::  Im-  p,  - 
formed  in  a  substantially  equivalent  maiv\cr  by 
using  an  alternate  control,  only  one  oj  ilw 
controls  needed  to  perform  that  function  is 
required  to  comply  with  this  section.  If  the 
controls  are  identified  by  tactile  markings,  such 
n\arkings  shall  he  provided  on  l)Citfi  controls. 

4.34.4  Controls.  Controls  for  user  activation 
shall  comply  with  4.27.4. 
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4  34  3  Equipment  for  Persons  with  Msion 
Impairments,  'ustnictions  and  all  i;,^  Aon 

for  use  shall  be  made  accessible  lo  and  indepen- 
dently usable  by  persons  with  vision  impair- 
ments. 

4.35  Dressing  and  fitting  Rooms. 

4.35.1  Gi'ner'xl.  Urcssuig  andjiiiing  rooms 
required  ;.   r.       cessible  by  4. 1  shall  comply 
with  4.35  and  shall  be  on  an  accessible  route. 

4.35.2  Clear  Floor  Space.  .4  clear Jloor  space 
allowing  a  person  using  a  wheelchair  to  niake 
a  180-degree  turn  shall  be  provided  in  every 
accessible  dressing  room  entered  through  a 
swinging  or  sliding  door.  A'o  door  shall  swing 
into  any  part  of  the  turning  space.  Turning  space 
shall  not  be  required  in  a  private  dressing  room 
entered  through  a  curtained  opening  at  least 

32  in  (815  mm)  wide  ij  clear  Jloor  space  comply- 
ing with  section  4.2  renders  the  dressing  room 
usable  by  a  person  using  a  wheelchair. 

4  35  3  Doors.  All  doors  to  accessible  dressing 
luunis  skua  be  in  compliance  with  section  4. 13. 

4.35.4  Bench.  Every  accessible  dressing  room 
. '.u.:  /:a.c  a  24  in  by  48  in  (610  mm  by 

1220  mm)  bench  fixed  to  the  wall  along  the 
longer  dimension.  The  bench  shall  be  mounted 
17  into  Win  (430  mm  to  485  mm)  above  the 
finish  Jloor.  Clear  Jloor  space  shall  be  provided 
alongside  the  bench  to  allow  a  person  using  a 
wheelchair  to  make  a  parallel  transjer  onto  the 
bench.  The  structural  strength  ojthe  bench  and 
attachments  shall  comply  with  4.26.3.  Where 
installed  in  conjunction  with  showers,  swimming 
pools,  or  other  wH^t  locations,  water  shall  not 
accumulate  upon  the  surjace  oJthe  bench  and 
the  bench  shnll  have  a  slip-resistant  surjace. 

4.35.5  Mirror.  Aliere  mirrors  are  provided  in 
iircssing  rooms  oJthe  same  use.  then  in  an 
accessible  dressing  room,  a  Jull  length  mirror, 
measjtring  at  least  18  in  wide  by  54  in  high 
(460  mm  by  1370  mm),  shall  be  mounted  in  a 
position  ajjording  a  view  to  a  person  on  the 
Umch  as  well  as  to  a  person  in  a  standing 
position. 

\OiE   Sections  4.1.1  through  4.1.7  and 
sections  5  through  10  are  different  from  ANSI 
M  1 7  1  in  their  entirety  and  are  printed  in 

^(.iiidard  type. 
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10.3  Fixed  Facilities  and  Stations 


(7)*  Automatic  fare  vending,  collection  and 
adjustment  (e.g..  add-farc)  systems  shall 
comply  with  4.34.2.  4.34.3.  4.34.4.  and  4.34.5. 
At  each  accessible  entrance  such  devices  shall 
•#  located  on  an  accessible  route.  If  self-service 
iare  collection  devices  are  provided  for  the  use 
of  the  general  public,  at  least  one  accessible 
device  for  entering,  and  at  least  one  for  exiting, 
unless  one  device  serves  both  functions,  shall 
be  provided  at  each  accessible  point  of  entry  or 
exit.  Accessible  fare  collection  devices  shall 
have  a  minimum  clear  opening  width  of  32 
Inches:  shall  permit  passage  of  a  wheelchair: 
and.  where  provided,  coin  or  card  slots  and 
controls  necessary  for  operation  shall  comply 
with  4.27.  Gates  which  must  be  pushed  open 
by  wheelchair  or  mobility  aid  users  shall  have  a 
smooth  continuous  surface  extending  from  2 
Inches  above  the  floor  to  27  inches  above  the 
floor  and  shall  comply  with  4.13.  Where  the 
circulation  path  does  not  coincide  with  that 
used  by  the  general  public,  accessible  fare 
collection  systems  shall  be  located  at  or  adja- 
cent to  the  accessible  point  of  entry  or  exit. 

(8)  Platform  edges  bordering  a  drop-ofT  and 
not  protected  by  platform  screens  or  guard 
rails  shall  have  a  detectable  warning.  Such 
detectable  warnings  shall  comply  with  4.29.2 
and  shall  be  24  inches  wide  nmning  the  full 
length  of  the  platform  drop-off. 

(9)  In  stations  covered  by  this  section, 
rail-to-platform  height  in  new  stations  shall 
be  coordinated  with  the  floor  height  of  new 
vehicles  so  that  the  vertical  difference,  mea- 
sured when  the  vehicle  Is  at  rest,  is  within 
plus  or  minus  5/8  inch  under  normal  passen- 
ger load  conditions.  For  rapid  rail,  light  rail, 
commuter  rail,  high  speed  rail,  and  intercity 
rail  systems  in  new  stations,  the  horizontal 
gap,  measured  when  the  new  vehicle  is  at  rest, 
shall  be  no  greater  than  3  Inches.  For  slow 
moving  automated  guideway  "people  mover" 
transit  systems,  the  horizontal  gap  in  new 
stations  shall  be  no  greater  than  1  inch. 

EXCEPTION  1:  Existing  vehicles  operating 
In  new  stations  may  have  a  vertical  difference 
with  respect  to  the  new  platform  within  plus  or 
minus  1-1/2  Inches. 

EXCEPTION  2:  In  light  rail,  commuter  rail 
and  intercity  rail  systems  where  it  is  not 
opeiationally  or  structurally  feasible  to  meet 
the  horizontal  gap  or  vertical  difference 


requirements,  mini-high  platforms,  car-bome 
or  platform-mounted  lifts,  ramps  or  bridge 
plates,  or  similar  manually  deployed  devices, 
meeting  the  applicable  requirements  of  36  CFR 
part  1 192,  or  49  CFR  part  38  shall  suffice. 

(10)  Stations  shall  not  be  designed  or 
constructed  so  as  to  require  persons  with 
disabilities  to  board  or  alight  imm  a  vehicle 
at  a  location  other  than  one  used  by  the 
general  public. 

(11)  Illumination  levels  in  the  areas  where 
signage  is  located  shall  be  unifonn  and  shall 
minimize  glare  on  signs.  Lighting  along  circu- 
lation routes  shall  be  of  a  type  and  configura- 
tion to  provide  uniform  illumination. 

(12)  Text  Telephones:  The  following  shall 
be  provided  in  accordance  with  4.31.9: 

(a)  If  an  interior  public  pay  telephone  is 
provided  in  a  transit  facility  (as  defined  by  the 
Department  of  Transportation)  at  least  one 
interior  public  text  telephone  .shall  be  provided 
in  the  station. 

(b)  Where  four  or  more  public  pay  tele- 
phones serve  a  partirular  entrance  to  a  rail 
station  and  at  least  one  is  in  an  interior  loca- 
tion, at  least  one  interior  public  text  telephone 
shall  be  provided  to  serve  that  entrance.  Com- 
pliance with  this  section  constitutes  compli- 
ance with  section  4.1.3(17)(c). 

(13)  Where  it  is  necessary  to  cross  tracks 

to  reach  boarding  platforms,  the  route  surface 
shall  be  level  and  flush  with  the  rail  top  at  the 
outer  edge  and  between  the  rails,  except  for  a 
maximum  2-1/2  inch  gap  on  the  inner  edge 
of  each  rail  to  permit  passage  of  wheel  flanges. 
Such  crossings  shall  comply  with  4.29.5. 
Where  gap  reduction  is  not  practicable,  an 
above-grade  or  below-grade  accessible  route 
shall  be  provided. 

(14)  Where  public  address  systems  are 
provided  to  convey  information  lo  t!u  public 

in  terminals,  station^,  '>r  >^h<  r  lix:-?!  i.i.  Trties. 
a  mccins  of  convevinu  tht  --a:t       r  t  q  ;     ii  nt 
information  to  persons  with  h*  inni;  lo--^  (  r 
who  are  deaf  shall  h*-  nrnMded. 
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Adoptioo  rf  Joint  Pind  Eul« 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCC  BOARD 

MCFR  Pert  1191 

Ll»t  of  Subi«:U  in  36  CJE  Pirt  1191 

Buildings  aiid  facilities  Civil  ngh's 
Lndmduals  with  di»abuities 

Authority  and  iMuance 

For  the  reasong  set  forth  m  the 
common  preamble,  part  1191  of  !;!;p  18 
of  the  Code  of  Federal  Regiiiation?  :s 
amended  es  follows 

PART  1191-AMERICAN8  WITH 
DISABILITIES  ACT  <ADA) 
ACCESSIBILTTY  OUIDEUNES  FOR 
BLMLDINQS  AND  FACHJTIES 

1  The  authonty  citaUon  for  36  CFH 
part  1191  is  revTsed  to  read  as  foiiow« 

Authority:  Amencfin*  wiih  DiMhiht.t-s  *   • 
of  1990  (42  use  12204'; 

App«»dlj(toP«rt11«1     [H«te»ign«tMM 
AppendtiA] 

2.  The  appendix  to  part  1191  is 

redesignated  as  appendix  A  to  part  11  qi 


Rules  and  Regulrttinns  38211 


and  the  heading  is  n  .  •^.  ■  ■    ■  s 

follows. 

App«ndix  A  to  Pari  llQi Ampruann 

With  DiaabiJitiM  Art  (AI)Aj 
AccMtibility  Guideline*  for  Buildingj* 
«r»d  F»ciliti«« 

App«odtx  A    iAmm\d»<i] 

3   Appendix  A  !o  pa-^  1191  is 
amended  as  <,m  forh  a'  the  end  of  the 

common  preambi*' 

Authonzwi  hv  votf  of  the  Access  Board  on 

Nf;vemt)«»r  1^,.  :  ■?«: 

ICitlik«m  k.  PiiikMr 

Ch airmar.  A r^  h . f".  r i,  ra7  and  Transportation 

Barrwrs  I'^r^mf!::  ,-af  Foard. 


DEPARTMEWT  OF  TRANSPCRTATiON 

Offic*  c*  th«  Secrttjirv 
48  CFH  Part  37 

Lut  of  SubfectJ  m  49  CFR  Pari  i7 

Buildings  and  facilities,  Buses,  Qvil 
rights.  Individuals  with  disabilities, 

Mass  tran,sport8tinr! ,  Rfluroads, 


*-  ,     :»:-..<<,  T'r'sportation. 

*.uth(5rit\  and  l(wi,ar!  p 

For  the  reasons  set  forth  in  the 
common  preamble,  part  37  of  title  49  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  37,-TRANSPCRTAT(0*^ 
SERVICES  FOR  INDlViDuALS  wnu 
DiSABlLfTIESlADAi 

1 .  The  authority  citation  for  49  CFR 
part  37  continues  to  read  as  follows: 

Authtmn   Americans  with  Di»«blHtle«  Act 
of  1--L  ,4.  U.S.C  12101-12213);  49  U.S.C 
322. 

2.  Appendix  A  to  part  37  is  amended 
as  set  forth  at  the  end  of  the  common 

preamble. 

Dated:  June  30, 1993. 

f  r<ifnt  0  Pfnt 

^tL/tiu/y  uj  Trunsportation. 

fFR  Doc  93-16735  Filed  7-14-93;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  an^  Atmoaph«ric 
Admtnlatration 

15CFRPart921  I 

[Dock«t  No.  910927-3012] 

RtN  0646-AB68  I 

National  Estuarlne  Resaarch  Resarvt 
System  Program  Raguiationa 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Maiiai^en:^ent  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce 
ACDON:  Final  rule 

SUMMARY:  This  f;nai  rule  revises  the 
existing  mter:rr.-finai  rule  for  selecting. 
designating,  operat'ng.  and  f^uiding 
National  Estuar.ne  Research  Reserves  to 
bring  them  into  accord  with 
requirements  of  the  Coastal  Zone  Act 
Reaulhorizauon  Amendments  of  1990 
(the  Amendments).  In  addition,  it 
adopts  some  of  the  revisions  suggested 
by  comments  received  on  the  interim- 
final  rule  dated  July  23.  1990.  and 
incorporates  comments  received  on  the 
proDosed  rule  published  on  July  17, 
1992  {-7FR  319;r,:; 
FOfl  FUR"mER  INfOftMATlON  CONTACT: 
lune  Cradick  at  '301!  713-3132. 
DATES:  Effective  July  14. 1993. 
SUPPLEMEKTARV  iNFOaMATiCN: 

I.  Authority 

Thi5  final  rule  is  issued  pursuant  to 
•he  a^'.hor.'y  of  section  315  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended.  16  US  C.  1461  (the  Act). 
The  National  Estuarine  Reserve 
Res«a.-ch  Syit«m  (the  System)  has  been 
operating  under  interim-final 
regulations  pubUshed  July  23,  1990  (55 

II.  Availability  of  Comments 

All  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  for 
this  rule  (57  PR  31926.  July  17. 1992) 
are  available  for  inspection  at  the  Office 
of  Ocean  and  Coastal  Resource 
Managem.ent  during  normal  business 
hours  (8  a.m.  to  4  30  p.m.)  in  room 
12520,  1305  East-West  Highway.  Silver 
Spring.  Maryland  20910. 

ni.  Regulatory  Issues 

A  General  Backgp-jund 

On  July  23.  1990  (55  FR  29940) 
NOAA  published  interim-final 
regulations  for  continued 
implementation  of  the  National 


Estuarine  Reserve  Research  System 
Program  pursuant  to  section  315  of  the 
Act.  16  U  S  C  1461   Written  comments 
were  atxepted  until  September  21,  1990. 
On  November  5.  1990,  Public  Law  No. 
101-508  was  passed  reauthorizing  the 
Program.  Several  ch,anges  to  the 
regulations  are  requirwd  as  a  result  of 
the  1990  reauthorization.  In  addition, 
for  the  reasons  stated  below,  some  of  the 
revisions  suggested  by  the  comments 
received  on  the  interim-final  rule  have 
been  adopted.  A  summary  of  the 
significant  proposed  changes  to  the 
interim-final  regulations  is  presented 
below.  On  July  17. 1992.  NOAA 
published  a  proposed  rule  incorporating 
revisions  required  by  the  Amendmients 
and  revisions  suggested  by  public 
comments  received  on  the  interim-final 
rule.  Two  public  comments  on  the 
proposed  rule  were  received  during  the 
review  period  which  ended  on  August 
31. 1992.  The  public's  comments  and 
NOAA's  response  are  set  forth  in 
Section  VI.  Summary  of  Public 
Comments  and  Responses. 

B  Final  Rule 

These  regulations  establish  the 
Program's  mission  and  goals  and  revise 
the  existing  procedures  for  selecting, 
designating  and  operating  National 
Estuarine  Research  Reserves. 

1.  Changing  the  Name  of  Lhe  Program 

The  name  of  the  Program  was 
changed  from  the  National  Estuarine  - 
Reserve  Research  System  to  the  National 
Estuarine  Research  Reserve  System  by 
the  Amendments.  The  revisions  to  the 
regulations  revise  the  Program  name 
accordingly  when  it  appears  in  the 
regulations. 

2.  Revision  of  Match  Requirements 

The  Amendments  effectively  reduce 
from  50%  to  30%  state,  and  where 
applicable,  private  party  match 
requirements  for  the  following  financial 
assistance  award  types:  Operations, 
research,  monitoring,  facility 
construction  and  education/ 
interpretation.  They  also  provide  for 
100%  Federal  support  for  educational- 
interpretive  activities  that  benefit  Uie 
entire  System.  Match  requirements  for 
site  selection  and  land  acquisition 
remain  at  50%.  The  revisions  make  the 
regulations  conform. 

3.  Definitions 

The  revisions  add  a  definition  for  Lhe 
term  "state  agency". 

4.  Increase  in  Acquisition  Support 

The  Amendments  increase  the 
maximum  amount  of  Federal  financial 
assistance  that  can  be  awarded  for  the 


acquisition  of  land  and  waters,  or 
interests  therein,  for  any  one  National 
Estuarine  Research  Reserve  from 
$4,000,000  to  $5,000,000  The  revisions 
make  the  regulations  conform 

5.  Change  in  Development  Support 

The  regulations  allow  costs  associated 
with  the  development  of  research. 
monitoring  and  education  programs  to 
be  included  as  supplemental 
development  costs  and  eliminate  llio 
ceiling  of  $1,500,000  on  financial 
assistance  which  can  be  provided  for 
development  assistance  directly 
associated  with  facility  construction. 

6  Simplification  of  Operational  Support 

The  regulations  reduce  state  and 
Federal  paperwork  burdens  by 
combining  support  for  routine 
monitodng  and  education  activities 
with  the  annual  non-competitive 
operations  and  management  awards. 
Competitive  awards  for  special 
monitoring,  research  and  education 
projects  continue  as  a  separate  activity. 

7.  Clarification  of  Site  Selection 

The  regulations  clarify  the  process  to 
be  followed  by  a  coastal  state  which 
proposes  to  reactivate  an  inactive  site 
previously  approved  by  NOAA  for 
development  as  an  estuarine  sanctuary 
or  National  Estuarine  Research  Reserve. 

8.  Resource  Manipulation 

The  regulations  recognize  the 
possibility  that  in  Reserve  buffer  areas 
long-term  uses  may  have  e.xisted  prior  to 
designation  which  should  be  allowed  to 
continue. 

9  Performance  Evaluation 

The  Amendm.ents  emphasize  the 
importance  of  pu'olic  participation  in 
the  performan-.e  evaluation  process. 
They  also  establish  interim  sanctions, 
including  partial  or  full  withdrawal  of 
financial  assistance,  and  establish  a 
process  for  instituting  such  sanctions. 
The  revisions  make  the  regulations 
CO  n  form - 

IV.  Summary  of  Comments  on  the 
Proposed  Regulations  and  NOAA's 
Responses 

NOA^\  received  two  comments  on  the 
proposed  rule.  A  summary  of  those 
comments  and  NOAA's  response 
appears  below. 

Comment:  There  is  a  need  to 
recognize  that  manipulative  uses  occur 
within  the  core  area  of  Reserves 
Further,  traditional  uses  is  a  more 
appropriate  term  to  describe  sport 
fishing  and  hunting,  rather  than 
manipulative  uses. 

Response:  NOAA  is  aware  that 
manipulative  uses  occur  within  core 
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areas  of  certain  Resen'es  HowpvHr. 
given  the  p-.irposes  of  Ihf  Prcjgj-sia 
NOA/.  believes  that  some  of  these 
activities  are  insppropnate  to  be  c^rriad 
out  in  core  areas  In  rusponse  to  \he 
comraenters'coni  tmj"  ugarding  inc  i;"*^ 
of  the  term  "mar.  ipuia'ivf:"  uses",  the 
regulations  have  he^r,  >  J.=ir!fied  'r,  better 
explain  the  meajiing  of  ihal  term. 

V  Other  Actitin*  Awjociated  With  the 

(A)  C!ass!h;:n;K)n  '.  nder  hjcwjutive 
Order  1^291.  NO -v,^,  has  <;Dn;  i.ide.i  Um'. 
these  regulation-  i.-i*  ;;  i)  .]ia;r,r  t>*n  aas. 
they  will  not  result  in 

(i)  An  annual  effect  on  iie  tx  onomy 
of  $100  million  or  more; 

(2)  A  major  increase  in  ros's  (.'  pr-j  es 
for  consumers;  individual  ir.dusln*js. 
Federal,  state,  or  local  goverr.mer; 
agencies;  cr  geographic  .'^gions.  or 
[:i)  Significant  adverse  efte-:  ts  on 
competition,  etnpioymenl.  investment, 
productivity,  innovation  or  the  ability  of 
United  States  ba.«ed  Bnt»rpn»es  to 
compete  wuh  !c,rev^r.  based  wi!ttTpr;-f»<; 
in  domestic  or  export  markei.s 
These  rules  arriend  «xjst'ng 
procedures  fcr  !dp.'.'/r,,ng,  OHSignaung. 
and  managing  nationrti  esi'^ar;'-ie 
resear';h  reserves  sn  tiixordancv  with  tht 
Coastal  Zone  Act  Reaulhcrization 
Amendments  of  1990.  They  wi';  not 
result  in  np.y  direct  etanomir  or 
environment-sl  effects  nor  wiii  t^f .  [end 
to  any  major  indirf<^  economic  or 
environmental  impacts 

[B]  Reguiatcrv  ^  't^xibiii-x-  Art 
Analysis.  A  Regulalarv  Fie.xib/l)!v 
Analysis  is  not  required  for  ihis 
rulemaking.  The  r«Ku;at!;jns  set  lortb 
procedures  fcr  tcrnt;h  ing  and 
designating  *v  ■  -.-^a;  K<'  lanne  Research 
RestTVPs,  i.-.'i  :--ii^n,. -nv  'iteson'^e 
designaleii    '  n-se  -u^es  do  r.oi  Jirecily 
affect  '  smail  government  jansdictions" 
as  defined  by  Public  Law  No.  96-;<t4, 
tlie  Regulatory  Fiexibili'v  Act.  and  the 
rules  will  have  no  effe?  t    n  <:r.aii 
businesses.  Accordinj.  ■  >    •  n .;  r,  r !  es« 
regulaiiont.  were  proposed  the  General 
Counsel  of  Ihe  Depanment  of  Commt^n  p 
certified  to  the  Chief  Counsel  for 
Advo(»c>' of  iiie  Smat'  Busne-;,': 
Administration  that  these  n.-guif,; 
adopted,  would  not  have  a  sign  f 
economic  impact  on  a  substantifcl 
number  of  small  entities. 

[Cj  .Papenvcrk  P?drct;on  A;-;  ^-f  l''iSO 
This  rule  contains  coiie<:t]oji  cf 
information  raquirements  subject  to 
Public  Law  96  "Sil.  the  Paperwork 
Reduciion  Act  fPR/.),  whic'h  havo 
already  been  approved  bv  the  Offir.e  of 
Management  and  Budget  (arproval 
number  0648-0121J.  Public  n^porting 
burden  for  the  collections  of 
mformation  contained  in  this  rule  is 


.::ant 


if 


estimated  (o  average  2,012  hours  wr 
res;,'onsf  fcir  .T.an.Hgemenf  plans^  s>;>H 
related  documentation,  '>  2.5  \:/'^,:!-s  'nr 
pflriorma-'tre  rep<.)rts,  and  15  hc.i.rs  ?.'- 
annual  !Tporf<;  and  work  plaiis.  Thtjse 
estimates  include  the  time  for  reviewing 
instnictKns  span  hing  existing  data 
sources  ga  Shf  ing  and  maintaining  the 
data  needwj  anr<  -  •■;;■■•: -;,*•  ^i,; ,,   j 
rpviowin^  the  coi, «-.,!, oii  of  information. 
Se- d  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  them 
collections  of  information,  inclmling 
suggestions  for  reducing  this  burden,  to 
Richard  Roberts,  room  724,  Department 
of  Commerce.  6010  Executive  Blvd., 
Rockville,  Maryland  20852,  and  to  the 
Office  of  information  and  Regulatory 
Aftairs.  Office  of  Management  and 
H:i(wet   Wash  uKtor,  IX:  20503.  ATTN: 
!'>t-^'  Offrer  -01  Nu.-\A. 

in.  v--,^    •    ..  Order  12612.  This  rule 
does  iioi  contain  policies  which  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment  pur«.iinnt  to  FxpOMive  Order 
12612.  However  \Uf'  pr;  >■.;.:  ,  of  the 
rule  setting  forth  what  a  slate  must  do 
or  agree  to  do  in  order  to  qualify  for  the 
various  types  of  Federal  as-sistance 
available  under  the  rule  has  been 
reviewed  to  ensure  that  the  rule  grants 
thr"  sialHK   he  maximum  administrative 
o.^-n^rwsr  r>a«:ble  in  the  administration 

!   it   Natiorin   Estuarine  Research 
Rbserve  jys;em  ooIk  i»^s  embodied  in 
tbequaiificB'.on  r^qu  r«ments.  In 
fonmulstins  ih  )<^  ooncies,  the  NOAA 
worked  with  afleded  states  to  develop 
their  own  policies  with  respect  to  the 
use  of  National  Estuarine  Research 
Reserves.  To  the  maximum  extent 
possible  consistent  with  the  NCAA's 
!-9sponsibility  to  ensure  that  the 
objectives  of  the  National  Estuarine 
Resea.rrh  Reserve  System  provisions  of 
the  Coastal  Zone  Management  Act  are 
achieved,  the  rule  refrains  from 
e.stablishing  uniform  nationai  standards. 
Extensive  consultations  with  state 
officials  and  organizations  have  been 
held  regarding  the  financial  assistance 
qualifications  imposed.  Deidils 
regarding  awards  of  financial  assistance 
have  been  discussed  above  under  the 
heeding  "REVISION  OF  THE 
PROCEDURES  FOR  SELECTING, 
DESIGNATING  AND  OPERATING 
NATKWAL  ESTUARINE  RESEARCH 
RESERVES  "  and  are  not  repeated  here. 

E!  National  Environmental  Policy 
Art.  N'O.AA  has  roncludtKi  that 
publication  of  (his  final  rule  does  not 
constitute  a  maior  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  Therefore,  an 
environmental  impart  statement  is  not 
required. 


Li«!  of  Suhjw  tJi    1  15  fTR  Par*  '-<?! 

■'  :.1  m,  1  n  1  St  -R  • .  •  "1  p :  a  <  '1  n  i-  *  r;  u 
■-■■»iir,.'»»  (  ■»,o=rtH,>  /.,-■■»'  *■  ivlromnental 
.-:  i^ri '  s-  .:^■■■, ,.•/,_>,,  unmii  progrsnis. 
Natural  resources,  RepKirting  and 
recordkeeping  requirements.  Research. 
(Federal  Domestic  Assistance  Catalog 
Number  11.420.  National  Estuarine 
Research  Reserve  Research  System). 

(F«<eral  Domestic  Aisistance  Catalog 
Number  1 1 .420  ComUI  Zone  Mana^ienMnt 

Estuarine  Sanctuaries) 

Dated:  )uM  17. 1993. 

W.  Stanley  WOmii, 

Assistant  Administrxjtorfor  Ocean  Services 
and  Coastal  Zone  S4anagement. 

For  the  reasons  set  out  in  the 
preamble  15  CFR  part  921  is  revised  to 
read  as  follows: 


R  E  G  ■,  Lift 


■OUh 


Suopmn  A— Oeneral 

§921.1     Mission,  goals  and  general 
proviskms. 

§921.2    Definitions. 

§921.3    National  EstuahiM  Reaearch  Reaorve 
System  biogeographic  claa&ificatioa 
scheme  and  estuarine  typologies. 

§921.4    Relationship  to  other  provisions  of 
the  Coastal  Zone  Management  Act  and 
the  Marine  Protection.  Research  and 

S , .' :..-  Q  n ' '  H S ; !  t  S«  t«K::t  i  ex-   p  ^ ... » t  S 1 1 e 

Jeveiopme.^t 

§921.10    General. 

§  921.11    Site  selection  and  feasibility. 
§921.12    Post  site  selection. 
§921.13    Management  plan  and 

environmental  impact  statement 

development 


i»0»fT^«>T.,i   f |,ai, 


Subt>«'^  ■-.:  •  *r,:.i:."'nii!i''V' 
Prep«*iiOf  (v  ■"»»*  -  ;:\M 

§921.20 

§  92 1 .  21    initiaJ  acquislnon  and 
ri«velopment  awari' 

SwOuH'^  D    ffaaerve  Deji'gnatic--  sod 
Subaequeni  C ;>«"»;. on 

§  921.30    DesigrjiUan  of  National  Estuarine 

Research  Reserves. 
§921.31    Supplemental  acquisition  and 

development  awards. 
§921.32    Operation  and  management: 

Implementation  of  the  management  plan. 
§  921.33    Boundary  changes,  amendments  to 

the  management  plan,  aixi  addition  of 

roultiple-sife  components 

OeaignatKxi 

§921.40    Ongoing  oversight  and  evaluations 
of  designated  National  Estuarine 
Research  Reserves. 

§92141     W-'V 'n.ws;  of  designation. 
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Subpart  F— Special  R•a•arc^  Pro|«cta 

^921  50    General 

§  921  51     Estuailne  reseaKifi  guidelines. 
<i  921  52    Promotion  and  coordination  of 
estuanne  research 

Subpart  Q— Spadai  Uonltortng  ProjacU 

«i92160    Oneral 

Subpart  H— Spacial  Intarpf  ttatiofi  and 
Educatlor)  ProfacU 

((921  70     General  I 

Subpart  I — Oanaral  Financial  AMlatanc* 
Proviaiooa 

^921  *0    Appiication  information. 

§921  81     Allowable  costs. 

4  921  82     A.-nend.Tients  to  financial 

assistance  awards 

Appendix  I  to  Part  921— Biogeojiraphic 
GaMification  Scheme 

Appendix  II  to  Part  921— Typology  of 
National  Estuarine  Reaearch  Reaerves 

Authority:  .Section  315  of  the  Coastal  Zone 
Mrina^ement  Act.  as  amended  (16  U.S.C. 

14ft'.l 


Subpart  A — Genarai 


I 


19211     lUaaion.  9oala  and  ganarai 
proviaiona. 

(a)  The  mission  of  ihe  National 
Estuanne  Research  Raser/e  Program  is 
the  estabiishmenr  and  management, 
through  Federal-slate  •  ocfwiation.  of  a 
national  system  ^National  E.stuarine 
Research  Reser\«  System,  or  System)  of 
9s!'-.ar.ne  researrh  reserves  (National 
Estuanne  Research  Reser\'es  or 
Reservesi  representative  of  the  various 
regions  and  estuarine  types  in  the 
United  Stages  National  Estuarine 
Research  Reserv'ss  are  established  to 
provsde  opportunities  for  long-term 
research,  education  and  interpretation. 

Cb)  The  goals  of  'he  PTOgram  are  to: 

(1)  Ensure  a  stabie  environment  for 
research  through  long-term  protection  of 
National  Estuanne  Research  Reserve 
resources. 

(2)  Address  coastal  management 
issues  identified  as  significant  through 
coordinated  estuar.ne  research  within 
the  System. 

(3)  Enhance  public  awaraness  and 
understanding  of  estuarine  areas  and 
provide  suitable  opportunities  for 
public  education  and  interpretation; 

(4)  Promote  Federal,  state,  public  and 
private  use  of  one  or  more  Reserves 
within  the  System  when  such  entities 
conduct  estuanne  r^sea-'h:  and 

(51  Ccnduct  and  coord. nate  estuarine 
research  withui  the  System,  gathering 
and  making  available  mforrnation 
necessary  for  improved  understanding 
and  management  of  estuanne  areas. 

(c)  National  Estuanne  Research 
Reserves  shall  be  open  to  the  public  to 
the  extent  permitted  under  state  and 


Federal  law  Multiple  uses  are  allowed 
to  the  degrew  comipatible  with  each 
Reser^-e's  overall  purpose  as  provided  in 
the  management  plan  .see  §921  13)  and 
consisteiU  with  paragraphs  (aj  and  fb)  of 
this  section.  Use  levels  are  set  by  the 
state  where  the  Res«r\-e  is  iD<:ated  and 
analyzed  in  the  maiiagement  plan  The 
Reserve  management  plan  shall  descnbe 
the  uses  and  establish  pnonties  among 
these  uses.  The  plan  shall  identify  uses 
requiring  a  state  permit,  as  well  as  areas 
where  uses  are  encouraged  or 
prohibited.  Consistent  with  resource 
protection  and  research  objectives, 
public  access  and  use  may  be  restricted 
to  certain  areas  or  components  within  a 
Reserve. 

(d)  Habitat  manipulation  for  research 
purposes  is  allowed  consistent  with  the 
following  limitations.  Manipulative 
research  activities  must  be  specified  in 
the  management  plan,  be  consistent 
with  the  mission  and  goals  of  the 
program  (see  paragraphs  (a)  and  (b)  of 
this  section)  and  the  goals  and 
objectives  set  forth  in  the  Reserve's 
management  plan,  and  be  limited  in 
nature  and  extent  to  the  minimum 
manipulative  activity  necessary  to 
accomplish  the  stated  research 
objective.  Manipulative  research 
activities  with  a  significant  or  long-term 
impact  on  Reserve  resources  require  the 
prior  approval  of  the  state  and  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  Manipulative 
research  activities  which  can  reasonably 
be  expected  to  have  a  significant 
adverse  impact  on  the  estuarine 
resources  and  habitat  of  a  Reserve,  such 
that  the  activities  themselves  or  their 
resulting  short-  and  long-term 
consequences  compromise  the 
representative  character  and  integrity  of 
a  Reserve,  are  prohibited.  Habitat 
manipulation  for  resource  management 
purposes  is  prohibited  except  as 
specifically  approved  by  NOAA  as:  (l) 
A  restoration  activity  consistent  with 
paragraph  (e)  of  this  section;  or  (2)  an 
activity  necessary  for  the  protection  of 
public  health  or  the  preservation  of 
other  sensitive  resources  which  have 
been  listed  or  are  eligible  for  protection 
under  relevant  Federal  or  state  authority 
(e.g.,  threatened/endangered  species  or 
significant  historical  or  cultural 
resources)  or  if  the  manipulative  activity 
is  a  long-term  pre-existing  use  (/  e.,  has 
occurred  prior  to  designation)  occurring 
in  a  buffer  area.  If  habitat  manipulation 
is  determined  to  be  necessary  for  the 
protection  of  public  health,  the 
preservation  of  sensitive  resources,  or  if 
the  manipulation  is  a  long-term  pre- 
existing use  in  a  buffer  area,  then  these 
activities  shall  be  specified  in  the 


Reserve  management  plan  in  accordance 
with  §921  13(a)(in)  and  shall  be  limited 
to  the  reasonable  alternative  which  has 
the  least  adverse  and  shortest  term 
impact  on  the  representative  and 
ecological  integrity  of  the  Reserve 

(e)  Under  the  Act  an  area  may  be 
designated  as  an  estuarine  Reserve  only 
if  the  area  is  a  representative  estuarine 
ecosystem  that  is  suitable  for  long-term 
research.  Many  estuarine  areas  have 
undergone  some  ecological  change  as  a 
result  of  human  ac'ivities  (e.g., 
hvdroiogical  changes,  intentional/ 
unintentional  species  composition 
changes — introduced  and  exotic 
species)  In  those  areas  proposed  or 
designated  as  National  Estuarine 
Researr^h  Reserves,  such  changes  may 
have  diminished  the  representative 
character  and  integnty  of  the  site. 
Although  restoration  of  degraded  areas 
is  not  a  pnniary  purpose  of  the  System, 
guch  activities  may  be  permitted  to 
improve  the  representative  character 
and  integrity  of  a  Reserve  Restoration 
activities  must  be  carefully  planned  and 
approved  by  NO.AA  through  the  Reserve 
management  plan.  Historical  research 
mav  be  necessary  to  determine  the 
"natural  '  representative  state  of  an 
estuanne  area  {i  e  .  an  estuarine 
ecosystem  minimally  affected  by  human 
activity  or  influence).  Frequently, 
restoration  of  a  degraded  estuarine  area 
will  provide  an  excellent  opportunity 
for  management  oriented  research, 
(f]  NOAA  may  provide  financial 
assistance  to  coastal  states,  not  to 
exceed,  per  Reserve.  50  percent  of  all 
actual  costs  or  S3  million  whichever 
amount  is  less,  to  assist  in  the 
acquisition  of  land  and  waters,  or 
interests  therein,  NO.AA  may  provide 
financial  assistance  to  coastal  states  not 
to  exceed  70  percent  of  all  actual  costs 
for  the  management  and  operation  of, 
the  development  and  construction  of 
facilities,  and  the  conduct  of 
educational  or  interpretive  activities 
concerning  Reserves  (see  subpart  I). 
NOAA  may  provide  financial  assistance 
to  any  coastal  state  or  public  or  private 
person,  not  to  exceed  70  percent  of  all 
actual  costs,  to  support  research  and 
monitoring  within  a  Reserve. 
Predesignation.  acquisition  and 
development,  operation  and 
managem.ent.  special  research  and 
monitonng.  and  special  education  and 
interpretation  awards  are  available 
under  the  National  Estuarine  Reserve 
Program  Predesignation  awards  are  for 
site  selection/feasibility,  draft 
management  plan  preparation  and 
conduct  of  basic  characterization 
studies.  Acquisition  and  development 
awards  are  intended  primarily  for 
acquisition  of  interests  in  land,  facility 
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construction  and  to  develop  and/or 
upgrade  research,  monitonng  and 
educa'ion  programs  Operation  and 
management  awards  provide  funds  to 
assist  in  implementing;  operating  and 
managing  tne  adminisL'etive,  and  basic 
research,  monitoring  and  education 
programs,  outlined  in  the  Reserve 
management  plan.  Special  research  and 
monitoring  awards  provide  ftinds  to 
conduct  estuarine  resean:h  and 
monitoring  projects  with  the  System. 
Special  educational  and  interpretive 
awards  provide  funds  to  conduct 
estuarine  educational  and  interpretive 
projects  within  the  System 

(g)  Lands  already  w  protected  status 
managed  by  other  Federal  agencies, 
state  or  local  governments,  or  private 
organizations  max  be  includea  within 
National  Estuarne  Research  Reserves 
only  if  the  managing  entity  commits  to 
long-term  management  consistent  with 
paragraphs  (dj  and  (e)  of  this  section  m 
theReserv^e  management  plan  Federal 
lands  already  in  protected  status  may 
not  comprise  a  majority  of  the  key  land 
and  water  areas  of  a  Reserve  (see 
§  921.11(c)(3)). 

'h)  To  assist  the  states  m  carrying  out 
the  Program's  goals  in  an  effective 
manner,  NO.\.a  will  coordinate  a 
rt'seerch  and  education  information 
f-xchange  throughout  the  National 
Estuarine  Research  Reserve  System   As 
part  of  tnis  rcle.  NCAA  wil!  ensi:-e  '.hiit 
information  and  ideas  from  one  Reserve 
are  made  available  to  others  in  the 
System  The  networic  will  enable 
Reserves  to  exchange  .nformation  and 
research  date  wjih  each  other,  wiih 
universities  engaged  in  estuanne 
research,  and  with  Federal,  state,  and 
local  agencies-  NOAA  s  ooiective  is  a 
svstem-wide  program  of  researt:b  and 
monitonng  capable  of  addressing  the 
management  issues  that  affect  long-term 
orodiictivity  of  nur  Nations  estuanes. 

1921.2    Oeflnltioni. 

(a)  Art  means  the  Coastal  Zone 
Management  Act  of  1972,  as  amended. 
16U.S.C.  1451  etseq. 

rb)  A.iSifitant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Managemient 
or  delegee. 

(c)  Coastal  state  means  a  state  of  the 
United  States,  in  or  bordering  on.  the 
Atlantic,  Pacific,  or  Arctic  Ocean,  the 
Gulf  of  Me.xico,  Long  Island  Sound,  or 
one  or  mere  of  the  Great  LaJces.  For  the 
purposes  of  these  reguiauons  the  terrn 
also  includes  Puerto  Rico,  the  Virsin 
Islands,  Guam,  the  Commonwealth  of 
the  Northern  Marianas  Islands,  the  Tnist 
Territories  of  the  Pacific  Islands,  and 
American  Samoa  (see  16  US.C. 
1453(4)). 


(d)  Siite  agency  means  &n 
instrj mentality  of  a  coastal  state  to 
whom  the  coastal  state  has  delegated  the 
authority  and  responsibility  for  the 
creation  and/or  management/operation 
of  a  National  Estuarine  Research 
Reserve  Factors  indicative  of  this 
authority  may  include  the  power  to 
receive  and  expend  funds  on  behalf  of 
the  Restr.e,  acquire  and  sell  or  convey 
real  and  personal  property  interests, 
adopt  rules  for  the  protection  of  the 
Reserve,  enforce  rules  applicable  to  the 
Reserve,  or  develop  and  implement 
research  and  education  programs  for  the 
reserve.  For  the  purposes  of  these 
regulations,  the  terms  "coastal  state" 
and  "State  agency"  shall  be 
syTionymous. 

(e)  Estuary  means  that  part  of  a  river 
or  stream  or  other  body  of  water  having 
unimpaired  connection  with  the  open 
sea,  where  the  sea  water  is  measurably 
diluted  with  fresh  water  derived  from 
land  drainage.  The  term  also  includes 
estuary-type  areas  with  measurable 
freshwater  influence  and  having 
unimpaired  connections  with  the  open 
sea,  and  estuar>'-type  areas  of  the  Great 
Lakes  and  their  connecting  waters  (see 
16  U.S.C.  1453(7)). 

(f)  Nationa]  Estuarine  Research 
Hesen-e  .means  an  area  that  is  a 
representative  estuarine  ecosystem 
suitable  for  long-term  research,  which 
may  include  all  of  the  key  land  and 
water  portion  of  an  estuary,  and 
adjacent  transitional  areas  and  uplands 
constituting  to  ihe  extent  feasible  a 
natural  unit,  and  which  is  set  aside  as 

a  natural  field  laboratory  to  provide 
long-term  opportunities  for  research, 
education,  and  interpretation  on  the 
ecological  relationships  within  the  area 
(see  16  use.  1453(8))  and  meets  the 
requirements  of  16  U.S.C.  1461(b).  This 
includes  those  areas  dpsignatHd  rs 
National  Estuanne  Sanctuaries  or 
Reserves  under  section  315  of  the  Act 
prior  to  enactment  of  the  Coastal  Zone 
Act  Reauthonzjiition  Amendments  of 
1990  and  each  area  subsequently 
aesigi;ated  as  a  .National  Estuarine 
Research  Reserve. 

$92t.3     National  Eatuarinc  RM«arch 
Raaarva  Syttam  Biog»ographtc 
ClaaaMlcation  Schema  and  Esiaanna 
Typotogiaa. 

(ai  .National  Estuarine  Research 
Reserv  8S  are  chosen  to  reflect  regional 
differences  .and  to  include  a  variety  of 
ecosystem  types.  A  biogeographic 
cla.ssification  srJieme  based  on  regional 
vanations  in  the  nation's  coastal  zone 
has  been  developed  The  biogeographic 
classification  scheme  is  used  to  ensure 
that  the  National  Estuanne  Research 
Reserve  System  includes  at  least  one 


site  from,  each  region.  The  estuarine 
tvpolog^v  -^v  s^f^m  is  utilized  to  ensure 
that  sites  in  tlie  System  reflect  the  wide 
range  of  estuarine  types  within  the 
United  States. 

(b)  The  biogeographic  classification 
scheme,  presented  in  appendix  I, 
contains  29  regions.  Figure  1  graphically 
depicts  the  biogeographic  regions  of  the 
United  States, 

(c)  The  typology  system  is  presented 
in  appendix  II. 

§9;*, 4     Ralattonahip  to  othiM'  o'C'\*>or.t  l>» 
tf'i*  Coastal  Zone  Mana'g«m«KH  Act  ire  tc 
t!"'9  Martna  Protaction,  H«fc««rcf-  ana 
Sanctuar»aa  Act. 

id,  I  He  National  Estuarine  Research 
Reserve  System  is  intended  to  provide 
information  to  state  agencies  and  other 
entities  involved  in  addressing  coastal 
management  issues.  Any  coastal  state, 
including  those  that  do  not  have 
approved  coastal  management  programs 
under  section  306  of  the  Act,  is  eligible 
for  an  award  under  the  National 
Estuarine  Research  Reserve  Program 
(see  §  921.2(c)). 

(b)  For  purposes  of  consistency 
review  by  states  with  a  federally 
approved  coastal  management  program, 
the  designation  of  a  National  Estuarine 
Research  Reserve  is  deemed  to  be  a 
Federal  activity,  which,  if  directly 
affecting  the  state's  coastal  zone,  must 
be  undertaken  in  a  manner  consistent  to 
the  maximum  extent  practicable  with 
the  approved  state  coastal  management 
program  as  provided  by  section 
1456(c)(1)  of  the  Act.  and  implementing 
regulations  at  15  CFR  part  930,  subpart 
C.  In  accordance  with  section  1456(c)(1) 
of  the  Act  and  the  applicable  regulations 
NOAA  will  be  responsible  for  certifying 
that  designation  of  the  Reserve  is 
consistent  with  the  state's  approved 
coastal  management  program.  The  state 
must  concur  with  or  object  to  the 
certification.  It  is  recommended  that  the 
lead  state  agency  for  Reserve 
designation  consult,  at  the  earliest 
practicable  time,  with  the  appropriate 
state  officials  concerning  the 
consistency  of  a  proposed  National 
Estuarine  Research  Reserve. 

(c)  The  National  Estuarine  Research 
Reserve  Program  will  be  administered  in 
close  coordination  with  the  National 
Marine  Sancttiary  Program  (Title  III  of 
the  Marine  Protection,  Research  and 
Sanctuaries  Act,  as  amended,  16  U.S.C 
1431-1445).  also  administered  by 
NOAA.  Title  III  authorizes  the  Secretary 
of  Commerce  to  designate  discrete  areas 
of  the  marine  environment  as  National 
Marine  Sanctuaries  to  protect  or  restore 
such  areas  for  their  conservation, 
recreational,  ecological,  historical, 
research,  educational  or  esthetic  values. 
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National  Marine  Sanctuaries  and 
Estuarine  Research  Reserves  may  not 
overlap,  but  may  be  adjacent 

Subpart  B — Site  Selection,  Poet  Site 
Selection  and  Management  Plnn 
Development 

1921  10    Oenerai. 

[a]  A  coastal  state  may  apply  for 
Federal  finanaai  assistance  for  the 
purpose  of  site  selection,  preparation  of 
documents  specified  in  §921.13  (draft 
management  plan  (DMP)  and 
environmental  impact  statement  (EIS)), 
and  the  conduct  of  limited  basic 
characterization  studies  The  total 
Federal  share  of  this  assistance  may  not 
exceed  $100,000  Federal  financial 
assistance  for  preacquisition  activities 
under  §921  11  and  §921  12  is  subject  to 
the  total  $5  million  for  which  eac  h 
Reserv"e  is  eligible  for  land  acquisition. 
In  the  case  of  a  biogeographic  region 
(see  appendix  I]  shared  by  two  or  more 
coastal  states,  each  state  is  eligible  for 
Federal  financial  assistance  to  establish 
a  separate  National  Estuanne  Research 
Reserve  within  their  respective  portion 
of  the  shared  biogeographic  region.  Each 
separate  National  Estuanne  Research 
Reserve  is  eligible  for  the  full 
complement  of  funding  Financial 
assistance  application  procedures  are 
specified  in  subpart  I 

fb)  In  developing  a  Reserve  program. 
a  state  may  choose  to  develop  a 
multiple-site  Reserve  reflecting  a 
diversity  of  habitats  in  a  single 
biogeographic  region  A  multiple-site 
Reserve  allows  the  state  to  develop 
complementary  research  and 
educational  programs  within  the 
individual  components  of  its  multi-site 
Reserve  Multiple-site  Reserves  are 
treated  as  one  Reserve  in  terms  of 
financial  assistance  and  development  of 
an  overall  management  framework  and 
plan.  Each  individual  site  of  a  proposed 
muit; pie-site  Reserve  shall  be  evaluated 
both  separately  under  §921  11(c)  and 
collectively  as  part  of  the  site  selection 
process  A  coastal  state  may  propose  to 
establish  a  multiple-site  Reserve  at  the 
time  of  the  initial  site  selection,  or  at 
any  point  in  the  development  or 
operation  of  the  Reserve  If  the  state 
decides  to  develop  a  multiple-site 
National  Estuanne  Reseanii  Reserve 
after  the  initial  acquisition  and 
development  award  is  made  for  a  single 
site,  the  proposal  is  subject  to  the 
requirements  set  forth  in  §  921  33(b). 
However,  a  state  may  not  propose  to  add 
one  or  more  sites  to  an  already 
designated  Reserve  if  the  operation  and 
management  of  such  Reserve  has  b*H'n 
found  deficient  and  uncorrected  or  'he 
research  conducted  is  not  consistent 


with  the  Estuarine  Research  Guidelines 
referenced  in  §921  51  In  addition. 
Federal  funds  for  the  acquisition  of  a 
multiple-site  Reser.'e  remain  limited  to 
$5,000,000  (see  §921  20;  The  funding 
for  operation  of  a  multiple-site  Reserve 
is  limited  to  the  maximum  allowed  for 
any  one  Reser-e  per  year  (see 
§  921.32(c))  and  preacquisition  funds 
are  limited  to  $100,000  per  Reserve 

1921.11     Sita  M4«cttof>  and  f««4ibllity. 

(a)  A  coastal  state  may  use  Federal 
funds  to  establish  and  implement  a  site 
selection  process  which  is  approved  by 
NOAA. 

(b)  In  addition  to  the  requirements  set 
forth  in  subpart  I,  a  request  for  Federal 
funds  for  site  selection  must  contain  the 
following  programmatic  information 

(1)  A  oescription  of  the  proposed  site 
selection  process  and  how  it  will  be 
implemented  in  conformance  with  the 
biogeographic  classification  scheme  and 
typology  (§921.3): 

(2)  An  identification  of  the  site 
selection  agency  and  the  potential 
management  agency:  and 

(3)  A  description  of  how  public 
particifwtion  will  be  incorporated  into 
the  process  (see  §  921.11(d)). 

(c)  As  part  of  the  site  selection 
process,  the  state  and  NOA.A  shall 
evaluate  and  select  the  final  silei's] 
NOAA  has  final  authonty  in  approving 
such  sites.  Site  selection  shall  be  guided 
by  the  following  principles 

(1)  The  site's  contribution  to  the 
biogeographical  and  typological  balance 
of  the  National  Estuarine  Research 
Reserve  System.  NOAA  will  give 
priority  consideration  to  proposals  to 
establish  Reserves  in  biogeographic 
regions  or  subregions  or  incorporating 
types  that  are  not  represented  in  the 
system,  (see  the  biogeographic 
classification  scheme  and  typology  set 
forth  in  §  921.3  and  appendices  I  and  II), 

(2)  The  site's  ecological 
characteristics,  including  its  biological 
productivity,  diversity  of  flora  and 
fauna,  and  capacity  to  attjact  a  broad 
range  of  research  and  educational 
interests.  The  proposed  site  must  be  a 
representative  estuarine  ecosystem  and 
should,  to  the  maximum  extent 
possible,  be  an  estuarine  ecosystem 
minimally  affected  by  human  activity  or 
influence  (see  §  921.1(e)). 

(3)  Assurance  that  the  site  s 
boundaries  encompass  an  adequate 
portion  of  the  key  land  and  water  areas 
of  the  natural  svstem  to  approximate  an 
ecological  unit  and  to  ensure  effective 
conservation  Boundary  size  will  vary 
greatly  depending  on  the  nature  of  the 
ecosystem  Reserve  boundaries  must 
encompass  the  area  within  which 
adequate  control  has  or  will  be 


established  by  the  managing  entity  over 
human  activities  occumng  within  the 
Reserve.  Generally,  Reserve  boundanes 
will  encompass  two  areas  Key  land  and 
water  areas  (or  "core  area'  1  and  a  buffer 
zone  Key  land  and  water  areas  and  a 
buffer  zone  will  likeiv  require 
significantly  different  levels  of  control 
(see  §921, 13(a)(7)).  The  term  "key  land 
and  water  areas"  refers  to  that  core  area 
within  the  Reserve  that  is  so  vital  to  the 
functioning  of  the  estuarine  ecosystem 
that  it  must  be  under  a  level  of  control 
sufficient  to  ensure  the  long-term 
viability  of  the  Reserve  for  research  on 
naturalprocesses  Key  land  and  water 
areas,  which  comprise  the  core  area,  are 
those  ecological  units  of  a  natural 
estuarine  system  which  preserve,  for 
research  purposes,  a  full  range  of 
significant  physical,  chemical  and 
biological  factors  contributing  to  the 
diversity  of  fauna,  flora  and  natural 
processes  occurring  within  the  e,stuar>-. 
The  determination  of  which  land  and 
water  areas  are  'key"  to  a  particular 
Reserve  must  be  based  on  specific 
scientific  knowledge  of  the  area.  A  basic 
principle  to  follow  when  deciding  upon* 
key  land  and  water  areas  is  that  they 
should  encompass  resources 
representative  of  the  total  ecosystem, 
and  which  if  compromised  could 
endanger  the  research  objectives  of  the 
Reserve.  The  term  "buffer  zone  "  refers 
to  an  area  adjacent  to  or  surrounding 
key  land  and  water  areas  and  essential 
to  their  integrity.  Buffer  zones  protect 
the  core  area  and  provide  additional 
protection  for  estuarine-dependent 
species,  including  these  that  are  rare  or 
endangered.  When  determined 
appropriate  by  the  state  and  approved 
by  NQA.A,  the  buffer  zond  may  also 
include  an  area  necessar;  for  facilities 
required  for  research  and  interpretation. 
Additionally,  buffer  zon«s  should  be 
established  sufficient  to  nccommodatea 
shift  of  die  core  area  as  a  result  of 
biological,  ecological  or 
geom.orphological  chanije  wbii.n 
reasonably  could  be  e\,jeriad  tc  occur 
National  Estuarine  Resr-r^rch  Reserves 
may  include  existing  Federal  or  state 
lands  already  in  a  protwzted  status 
where  mutual  benefit  can  be  enhanced. 
However,  NOAA  will  not  approve  a  site 
for  potential  National  Estuarine 
Research  Reserve  status  that  is 
dependent  primarily  upon  the  inclusion 
of  currently  protected  Federal  lands  in 
order  to  meet  the  requirements  for 
Reserve  status  (such  as  key  land  and 
water  areas).  Such  lands  generally  will 
be  included  within  a  Reserve  to  serve  as 
a  buffer  or  for  other  ancillary  purposes; 
and  may  be  included,  subject  to  NOAA 
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approval,  as  a  limiied  port..on  of  the 
core  area, 

(4)  The  Site's  suitability  for  long-term 
estuarine  research,  including  ecological 
factors  and  proximity  to  existing 
research  facilities  and  educational 
institutions; 

(5)  The  site's  compatibility  with 
existing  and  potential  lar.d  and  water 
uses  in  contiguous  areas  as  well  as 
approved  coastal  and  estuarine 
management ^lans;  and 

(6)  The  site's  importance  to  education 
and  interpretive  efforts,  consistent  with 
the  need  for  continued  protection  of  the 
natural  system. 

(d)  Early  in  the  site  selection  process 
the  state  must  seek  the  views  of  affected 
landowners,  local  governments,  other 
state  and  Federal  agencies  and  other 
parties  who  are  interested  in  the  area(s) 
being  considered  for  selection  as  a 
potential  National  Estuarine  Research 
Reserve.  After  the  local  govemment(s) 
and  affected  landownerfs)  have  been 
contacted,  at  least  one  public  meeting 
shall  be  held  'n  the  vicinitv  of  the 
proposed  site.  Notice  of  such  a  meeting. 
including  the  time,  place,  and  relevant 
subject  matter,  shall  be  announced  by 
the  state  through  the  area's  pnnapal 
newspaper  at  least  15  days  prior  to  the 
dote  of  the  meeting  and  by  NOAA  in  the 
Federal  Register 

(e)  A  state  request  for  NOAA  approval 
of  a  proposed  site  (or  sites  in  the  case 
of  a  multi-site  Reserve)  must  contain  a 
description  of  the  proposed  site{s)  in 
relationship  to  each  of  the  site  selection 
principals  (§  921.1  l(cj)  and  the 
following  information: 

(1)  An  analysis  of  the  proposed  siteis} 
based  on  the  biogeographical  scheme/ 
typology  discussed  in  §921.3  and  set 
forth  in  appendices  I  and  11; 

(2)  A  description  of  the  proposed 
site(s)  and  its  (their)  major  resources. 
including  location,  proposed 
boundaries,  and  adjacent  land  uses. 
Maps  are  required; 

(3)  A  description  of  the  public 
participation  process  used  by  the  state 
to  solicit  the  views  of  interested  parties, 
a  summary  of  comments,  and,  if 
interstate  issues  are  involved, 
documentation  that  the  Govemor(s]  of 
the  other  affected  state(s)  has  been 
contacted.  Copies  of  all  correspondence, 
including  contact  letters  to  all  affected 
landowners  must  be  appended; 

(4)  A  list  of  all  sites  considered  and 
a  brief  statement  of  the  reasons  why  a 
site  was  not  preferred;  and 

(5)  A  nomination  of  the  proposed 
site(s)  for  designation  as  a  National 
Estuarine  Research  Reserve  by  the 
Governor  of  the  coastal  state  in  which 
the  state  is  located. 


(f)  A  state  proposing  to  r'3.'irtivft'et  an 
inactive  site,  previously  approved  by 
NOAA  for  development  as  en  Estuarine 
Sanctuary  or  Reserve,  may  apply  for 
those  funds  rem.aining,  if  any,  provided 
for  site  selection  and  feasibility 
(§921  1  la))  to  determine  the  feasibility 
of  reactivation.  This  feasibility  study 
must  comply  with  the  requirements  set 
forth  in  §921  11(c)  through  (e). 

§921.12     Po«t  tit*  Ml»ctlon. 

(a)  At  the  time  of  the  coastal  state's 
requF>t  fr-r  NOAA  approval  of  a 

pr  )p  .-.  d  V  te.  the  state  may  submit  a 
'^q-'   '  '  :  !  ;r  is  •    develop  the  draft 
n.d:.agt:rit;:.*  plan  and  for  preparation  of 
the  EIS.  At  this  time,  the  state  may  also 
submit  a  reques'  f;  r  'Iih  r*'n  ainder  of 
the  predesign  at;;:!  f  u  i  i  ; «-  !    perform  a 
limited  basic  charsrterization  of  the 
physical,  che-r.-rai  and  biological 
characteristii-s    '     e  site  approved  by 
NOAA  necessfi-v  f.ir  providing  HS 
information  to  NOAA.  The  state's 
request  for  these  post  site  selection 
funds  must  he  accompanied  by  the 
inforinatio:!  specified  in  subpart  I  and, 
for  draft  rTianagement  plan  development 
and  US  information  collection,  the 
following  programmatic  information: 

(1]  A  draft  management  plan  outline 
(see  §92M3(a)  below);  and 

(2)  An  outline  of  a  draft  memorandum 
of  understanding  (MOU)  between  the 
state  and  NOAA  detailing  the  Federal- 
state  role  in  Reserve  management  during 
the  initial  pencxi  of  Federal  fiinding  and 
expressing  the  state  s  long-term 
commitment  to  operate  and  manwge  the 
Reserve. 

(b)  The  state  is  eligible  to  u«;f'  the 
f\inds  referenced  m  §921  121^1  fift^r  the 
proposed  site  is  approved  hv  NC.\.\ 
under  the  terms  of  §  921  1 1 . 

1921.13  Manag«m*nt  pUin  knd 
•ovtronm«nttl  Impact  tut»m6nt 
development 

(a)  After  NO.A.A  approves  the  state's 
proposed  site  and  application  for  funds 

submitted  pursuant  to  §  921  12,  the  state 
may  begin  draft  management  plan 
development  and  the  collection  of 
information  necessary  for  the 
preparation  by  NOAA  of  an  EIS  The 
state  shall  develop  a  draft  management 
plan,  including  an  MOU  The  pU>n  shaii 
.set  out  in  detail: 

(1)  Reserve  goals  and  ob)w;t:;ves, 
management  issues,  and  strategi*^s  or 
actions  for  meeting  the  goals  anci 
objectives; 

(2)  An  administrative  plan  including 
staff  roles  in  administration,  research, 
education/interpretation,  and 
surveillance  and  enforcement; 

(3)  A  research  plan,  intluding  a 
monitoring  design, 


(4)  An  education/interpretive  plan; 

( 5)  A  plan  for  public  access  to  the 

Reserve; 

(6)  A  construction  plan,  including  a 
proposed  construction  schedule,  general 
descriptions  of  proposed  developments 
and  general  cost  estimates.  Information 
should  be  provided  for  proposed  minor 
construction  projects  in  sufficient  detail 
!(  a!  iow  these  projects  to  begin  in  the 
initial  phase  of  acquisition  and 
development.  A  categorical  exclusion, 
environmental  assessment,  or  EIS  may 
be  reguired  prior  to  construction; 

(7)u)  An  acQuisition  plan  identifying 
the  ecologically  key  land  and  water 
areas  of  the  Reserve,  ranking  these  areas 
according  to  their  relative  importance, 
and  including  a  strategy  for  establishing 
adequate  long-term  state  control  over 
thest'  fi-^'fts  sufficient  to  provide 
prottHiioti  for  Reserve  resources  to 
ensure  a  stable  environment  for 
research.  This  plan  must  include  an 
identification  of  ownership  within  the 

[)roposed  Reserve  boundaries,  including 
and  already  in  the  public  domain;  the 
method(s)  of  acquisition  which  the  state 

[>roposes  to  use— acquisition  (including 
ess-than-fee  simple  options)  to 
establish  adequate  long-term  state 
control;  an  estimate  of  the  fair  market 
value  of  any  property  interest— which  is 
proposed  for  acquisition;  a  schedule 
estimating  the  time  required  to  complete 
the  process  of  establishing  adequate 
state  control  of  the  proposed  research 
reserve;  and  a  disr-iission  of  anv 
anticipated  probinms   in  <,»  ifit-  >.  fi 
preferred  method' ^'  I:--  i"''it:,:s,',,;>: 
adequate  state  crwi^ni  ivcr  a^rvHb  wiLhin 
the  proposed  bo.in  lanes  of  the  Reserve, 
the  state  shall  perform  the  following 
Mt  f  s  for  eacJi  parcel  determined  to  be 
j'ar*  of  the  key  land  a'^ii  w^iiH-  .hn-as 
Icor^trt  1  over  which  is  n(A.es&<ir>  lu 
prote<i  ihe  integrity  of  the  Reserve  for 
research  purposes),  and  for  those 
parcels  required  for  research  and 
u  t>  rj  rf'*ivp  s„;  ju  -  faciUties  or  buffer 
p,.irrioses. 

lA!  Determine,  with  appropriate 
;  s'sfitati   [;  t;  e  minimum  level  of 
( !  1  trr  ii«.i  'iH^u.red  [e.g.,  management 
fttreerreni  regulation,  less-thsb-fee 
.s:rr,}„',ie  prcspertv  interest  tt-  ^  , 
C(in!>erva*,io;i  en'.t^rnt'"''     *>• 
prtiiperty  acqui-sitio:. 
of  these  approacJies.,.  This  does  not 
l'n^:.\i..nif  tfie  h,iture  necessity  of 


tH.  simple 
a  combination 


IB;  l.i.-ot 
i.oritrT,ul's,j, 

iC;  Identjfv  th**  \^'\■l 
f-tatp  con'rojls',  ,f  b;:;\ 
Die  miiLiiDiMn  '>■•(■.( lorv 
para  graph  lh,i(^  m  : '';  .^i 


evel  of  state  control; 
le  level  of  existing  state 


ailer'Tidt.vcs  f; 


'■f  a.iditional 
!!it*<  >".«.,ir\  to  meet 
>':■>.  .  ientified  in 
f  mib  section; 
'^asonable 
tairong  the  level  of 
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control  identified  in  paragraph 
(a)(7)(i)(C)  of  this  section,  and  perform 
a  cost  analysis  of  each,  and 

(E)  Rank,  in  order  of  cost  ihd  methods 
(including  acquisition)  identified  in 
paragraph  (a)(7HiKD)  cf  this  section. 

(iij  An  assessment  of  the  reialive  cost- 
effectiveness  of  control  alternatives 
shall  include  a  reasonable  estimate  of 
both  short-term  costs  (p  g  ,  acquisition  of 
property  interests,  regulatory  pro^riTi 
development  including  associated 
enforcement  costs,  negotiauon, 
adjudication,  etc.)  and  long-term  costs 
[e  g  ,  monitoring,  enforcement, 
adjudication,  management  and 
coordination).  In  selecting  a  preferred 
method(s)  for  establishing  aclequate 
state  control  over  each  parcel  examir>»Ki 
under  the  process  described  above,  tne 
state  shall  give  priority  consideration  to 
the  least  costly  method's)  of  attaimnt? 
the  minimum  level  of  long-term  control 
required.  Generally,  with  the  possible 
exception  of  buffer  areas  required  for 
support  facilities,  the  level  of  contxohs) 
required  for  buffer  areas  wJl  be 
considerably  less  than  that  required  f^r 
key  land  and  water  areas  This 
acquisition  plan,  after  recwiving  the 
approval  of  NOAA,  shall  serve  as  a 
guide  for  negotiations  with  landowners. 
A  final  boundary  for  the  reserve  snali  be 
delineated  as  a  part  of  the  final 
management  plan; 

(8)  A  resource  protection  plan 
detailing  applicable  authonties. 
including  allowable  uses,  uses  requiring 
a  permit  and  permit  requirements,  any 
restrictions  on  use  of  the  researt  h 
reserve,  and  a  strategy  for  researtJi 
reserve  surveillance  and  enforcement  of 
such  use  restrictions,  uicludinK 
appropriate  government  enfornHrner,' 
agencies; 

(9)  If  applicable,  a  resteration  plan 
describing  those  portions  of  the  site  that 
may  require  habitat  modification  to 
restore  natural  conditions; 

(10)  If  applicable,  a  n^source 
manipulation  plan,  desv^ribing  those 
portions  of  the  Reserve  buffer  in  which 
long-term  pre-existing  (prior  to 
designation)  manipulation  for  reasons 
not  related  to  research  or  restoration  is 
occurring  The  plan  shall  explain  in 
detail  the  nature  of  such  activities,  shall 
justify  why  such  manipulation  should 
be  permitted  to  continue  within  the 
reserve  buffer;  and  shall  describe 
possible  effects  of  this  manipulation  on 
key  land  and  water  areas  and  their 
resources, 

(11)  A  proposed  memorandum  of 
understanding  (MOU)  between  the  state 
and  NOAA  regarding  the  federal-state 
relationship  during  the  estab^isiunent 
and  development  of  the  National 
Estuarine  Research  Reserve,  and 


expressing  a  long-term  commitment  by 
the  state  to  maintain  and  manage  the 
Rsser.e   n  accordance  with  section  315 
ofthe  Act.  16  L!  SC  1461.  and 
applicable  regulations  In  coniunction 
with  the  MOU,  and  where  possible 
under  state  law.  the  state  will  consider 
taking  appropnate  administrative  or 
legislative  action  to  ensure  the  long- 
term  protection  and  operation  ofthe 
National  Estuanne  Research  Reserve  If 
other  MOUs  are  necessary  (such  as  with 
a  Federal  agency,  another  state  agenc7 
or  private  organization),  drafts  of  such 
MOUs  must  be  included  in  the  plan.  All 
necessary  MOU's  shall  be  signed  pnor 
to  Reserve  designation;  and 

(12)  If  the  state  has  a  federally 
approved  coastal  management  program, 
a  certification  that  the  National 
Estuarine  Research  Reserve  is  consistent 
to  the  maximum  ex'ant  practicable  with 
that  program.  See  §  921.4(h)  and 
§  921.30(b). 

(b)  Regarding  the  preparation  of  an 
EIS  under  the  National  Environmental 
Policy  Art  on  a  National  Estuarine 
Research  Reserve  proposal,  the  state  and 
NOAA  shall  colled  all  necessary 
information  concerning  the 
socioeconomic  and  environmental 
impacts  associated  with  implementing 
the  draft  management  plan  and  feasible 
alternatives  to  the  plan  Based  on  this 
information,  the  state  will  draf^  and 
provide  NOAA  with  a  preliminary  EIS. 

(c)  Early  in  the  development  of  the 
draft  management  plan  and  the  draft 
EIS.  the  state  and  NOA.\  shall  hold  a 
scoping  meeting  (pursuant  to  NTPA)  in 
the  area  or  areas  most  affected  to  solicit 
public  and  govemm.ent  comments  on 
the  significant  issues  related  to  the 
proposed  action  NOA^^  will  pubUsh  a 
notice  of  the  meeting  in  the  Federal 
Register  at  least  1 5  davs  prior  to  the 
meeting.  The  state  shall  be  responsible 
for  publishing  a  similar  notice  in  the 
local  media. 

(d)  NOAA  will  publish  a  Federal 
Register  notice  of  intent  to  prepare  a 
draft  EIS.  After  the  draft  EIS  is  prepared 
and  filed  with  the  Environmental 
Protection  Agemry  (tTA).  a  Notice  of 
Availability  of 'he  draf^  EIS  will  appear 
in  the  Federal  Register  Not  less  than  30 
days  after  publication  of  the  notice. 
NOAA  will  hoid  at  inast  one  public 
hearing  in  the  area  or  areas  most 
affected  by  the  proposed  national 
estuarine  research  reserve  The  hearing 
will  be  held  no  soor.t'r  than  15  days 
after  appropnate  notice  of  the  meeting 
has  been  given  in  the  principal  news 
media  by  the  state  and  m  the  Federal 
Register  by  NOAA  .\f»er  a  45-day 
comment  period,  a  final  EIS  will  be 
prepared  by  the  state  and  NOAA. 


Subpart  C— Acquisition,  Development 
and  Preparation  of  the  Final 
Management  Plan 

§921.20    General. 

The  scquLSitinn  and  development 
period  IS  separated  into  two  major 
phas'-s  After  N0/»^  approval  of  the 
site  draft  managBment  plan  and  draft 
MOU.  and  completion  ofthe  Rnal  EIS, 
a  coastal  state  is  eligible  for  an  initial 
acquisition  and  development  award(.s) 
In  thus  initiai  pha.se,  the  state  should 
work  to  meet  the  criteria  required  for 
formal  research  reserve  designation;  eg  . 
establishing  adequate  siate  control  over 
the  key  land  ond  water  areas  as 
specified  in  the  draft  management  plan 
and  preparing  the  final  management 
plan  These  requirements  are  specified 
in  §921.30  Minor  construction  in 
accordance  with  the  draft,  management 
plan  may  also  be  conducted  during  this 
initial  phase.  The  initial  acquisition  and 
devpiopmjent  phase  if  expected  to  last 
no  longer  ihian  three  years.  If  necessary, 
a  longer  time  period  may  be  negotiated 
between  the  state  and  NOAA.  After 
Reserve  designation,  a  state  is  eligible 
for  a  supplemental  acquisition  and 
development  award(s)  in  accordance 
with  §921.31.  In  this  post -designation 
acquisition  and  development  phase, 
funds  may  be  used  in  accordance  with 
the  final  managem.ent  plan  to  construct 
research  and  educational  facilities, 
complete  any  remiaining  land 
acquisition,  for  prograiri  development, 
and  for  restorative  activities  identified 
in  the  final  managem.ent  plan.  In  any 
case,  the  amiOunt  of  Federal  financial 
assistance  provided  lo  a  coastal  state 
with  respe<,:t  to  the  acquisition  of  lands 
and  waters,  or  interests  therein,  for  any 
one  National  E.stuarine  Rti.s8arch 
Reserve  may  not  exceed  an  amount 
equal  to  50  per  cent  of  the  costs  of  the 
lands,  waters,  and  iriter>r,«.ts  therein  or 
$5,000,000,  whiuhever  ar.;Ount  is  less. 

§921  21     Initiei  scquisltion  and 
development  awards. 

(a)  Assistance  is  prov  :ded  to  aid  the 
recipient  prior  to  designation  in: 

(1)  .Acquiring  a  fee  simple  or  less- 
than-fee  simple  real  property  interest  in 
land  and  water  areas  to  be  included  in 
the  Reserve  boundaries  (see 
§921  13{aK-^i.  ^921-3afd)j; 

(2j  Minor  construction,  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section; 

(3)  Preparing  the  final  management 
plan  and 

(4)  Initial  management  costs,  eg,  for 
implementing  the  NOAA  approved  draft 
management  plan,  hiring  a  Reserve 
manager  and  other  staff  as  necessary 
and  for  other  management-related 
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activities.  Application  procedures  are 
specified  in  subpart  I 

(b)  The  expenditu'-K  of  Feclfn!  and 
state  funds  on  major  ronstniction 
activities  is  not  allowed  during  the 
initial  acquisition  and  development 
phase  The  preparatun  of  architectural 
and  engineering  plans,  including 
specifications,  for  ai'^y  proposed 
construction,  or  for  proposed  ref.tarative 
activities,  is  permitted.  La  addition, 
minor  construction  activ'ties.  consistent 
with  paragraph  (c)  of  this  SMction  also 
are  allowed.  The  NOAA-epproved  draft 
management  plan  must,  however, 
include  a  construct! !->n  plan  and  a  pubUc 
access  plan  before  any  award  funds  can 
be  spent  on  construction  activities. 

(c)  Only  minor  construction  activities 
that  aid  in  implementing  portions  of  the 
management  plan  (such  as  boat  ramps 
and  nature  trails)  are  permitted  during 
the  initial  acquisition  and  development 
phase.  No  more  than  '~ve  C?)  percent  of 
the  initial  acquisition  and  development 
award  may  be  expended  on  such 
activities.  NOAA  must  rr;dke  a  r.peciRc 
determination,  based  on  the  final  EIS. 
that  the  construction  activity  w;!!  not  bo 
detrimental  to  the  environment. 

(d)  Except  as  specifically  providwi  in 
paragraphs  (a)  through  {cl  of  this 
section,  construction  projects,  to  be 
hmded  in  whole  or  in  part  under  aji 
acquisition  and  development  award(s), 
m.ay  not  be  initiated  until  the  Reser/e 
receives  formal  designation  [see 

§  921  30).  This  requirement  has  been 
adopted  to  ensure  that  substantial 
progress  in  establishing  adequate  state 
control  over  key  land  and  wa'er  areas 
has  been  made  and  that  a  final 
management  plan  is  corr.p'eted  before 
major  sums  are  spent  on  construction. 
Once  substantial  progress  in 
establishing  adequate  state  control/ 
acquisition  has  been  made,  as  defined 
by  the  state  in  the  management  plan. 
other  activities  guided  by  the  final 
management  plan  may  begin  with 
NOA.'\s  approval. 

(e)  For  any  real  property  acquired  in 
whole  or  part  with  Federal  funds  for  the 
Reserve,  the  state  shall  execute  suitable 
title  documents  to  include  substantially 
the  following  provisions,  cr  otherwise 
append  the  following  provisions  in  a 
manner  acceptable  und«r  applicable 
state  law  to  the  official  land  record(sl: 

(1)  Title  to  the  property  conveyed  by 
this  deed  shall  vest  in  the  [recipient  of 
the  award  granted  pursuant  to  section 
315  of  the  Act,  16  U.S.C.  1461  or  other 
NOA,^  approved  state  agency]  subject  to 
the  condition  that  the  designation  of  the 
[name  of  National  Estuanne  Reserve]  is 
not  withdrawn  and  the  property 
rem.ains  part  of  the  federally  designated 


[name  of  National  Estuarine  Rp';earch 
Reserve],  and 

(2)  In  the  event  that  the  property  is  no 
longer  included  as  part  of  tfie  Reserve, 
or  if  the  designation  of  the  Reserve  of 
which  it  is  part  is  withdrawn,  ttien 
NOAA  or  its  successor  agency,  after  fuii 
and  reasonable  consultation  with  the 
S;ate,  may  exercise  the  following  nghits 
rn^arding  the  disposition  of  the 
T'opeTly; 

i:j  The  recipient  may  retain  title  after 
paying  the  Federal  Government  an 
amount  computed  by  applying  the 
Federal  percentage  of  participation  m 
tn^cost  of  the  original  projea  to  tne 
current  fair  market  value  of  the 
property; 

(u)  If  the  recipient  does  not  eit^rl  tc 
retain  title,  the  Federal  Govemmient  may 
either  direct  the  recipient  to  sell  the 
property  and  pay  the  Federal 
Government  an  amount  computed  by 
applying  the  Federal  per^entaBP  ."'f 
participation  in  the  cost  of  the  original 
project  to  the  proceeds  from  the  sale 
(af^er  deducting  actual  and  rpnsnn,»hie 
selling  and  repair  or  rennvati on 
expenses,  if  any,  from  the  %Rle 
proceeds),  or  direct  the  recipient  to 
transfer  title  to  the  Federal  G<:'vemmpnt 
If  dirwrted  to  transfer  title  to  the  Feder»i! 
Government,  the  recipient  shall  he 
entitled  to  compensation  computed  by 
applying  the  recipient's  percentage  of 
participation  m  the  cost  of  the  original 
project  to  the  current  fair  market  value 
of  the  property:  and 

(iii)  Fair  market  value  of  the  propertv 
must  i>e  determined  by  an  independent 
appraiser  and  certified  by  a  re«ip>onsihle 
official  of  the  state,  as  provided  by 
Department  of  Commen :e  regulations  at 
15  CFR  part  24,  and  Uniform  Reltx-ation 
Assistance  and  Real  Property 
Acquisition  foi  Fe<ieral  and  Federally 
assisted  programs  at  15  CFR  part  11. 

(f)  Upon  mstniction  by  NO.A..^ 
provisions  analoaous  tc  those  of 
§921, 21(e)  shall  be  included  in  the 
docum.entation  underlying  less-then-fee- 
simple  interests  acquired  in  whole  or 
part  with  Federal  funds 

(g)  Federal  funds  or  non-Federal 
matching  share  funds  shall  not  be  spent 
to  acquire  a  real  property  interest  in 
which  the  state  will  ovra  the  land 
concurrently  with  another  entity  imless 
the  property  interest  has  been  identified 
as  a  part  of  an  acquisition  strategy 
pursuant  to  §921  13(7]  which  has  been 
approved  by  NO.\A  pnor  to  the 
effective  date  of  these  regulations. 

(h)  Prior  to  submitting  the  final 
management  plan  to  NOAA  for  review 
and  approval,  the  state  shall  hold  a 
public  meeting  to  receive  com.ment  on 
the  plan  in  the  area  affected  hv  the 
estuanne  research  reserve  .N'O.AA  will 


publish  a  notice  of  the  meeting  in  the 
Federal  Register  at  least  15  days  prior 
to  the  public  meeting.  The  state  shall  be 
responsible  for  having  a  similar  notice 
published  in  the  local  newsnaperfsl 

Subpart  L> -fi?t;frve  "•■esignatiof'  and 

Sub  8«q  uer  t  Cj  i>e  r  a  t '  o 

§921.30     D^tigrwt!':'-"'  o(  Hfnor.mi  f:»tu«rm# 
HtsMTch  Reserve*. 

iaj  The  Under  Secretary  may 
designate  an  area  proposed  for 
designation  by  the  Governor  of  the  stale 
in  which  it  is  located,  as  a  National 
Esturaine  Research  Reserve  if  the  Under 
Secretary  findsi 

(1)  The  area  is  a  representative 
estuarine  ecosystem  that  is  suitable  for 
long-term  research  and  contributes  to 
the  biogeographical  and  typological 
balance  of  the  System; 

(2)  Key  land  and  water  areas  of  the 
proposed  Reserve,  as  identified  in  the 
management  plan,  are  under  adequate 
state  control  sufficient  to  provide  long- 
term  protection  for  reserve  resources  to 
ensure  a  stable  environment  for 
research; 

(3)  Designation  of  the  area  as  a 
Reserve  will  serve  to  enhance  public 
awareness  and  understanding  rf 
estuarine  areas,  and  provide  suiLaOie 
opportunities  for  public  education  and 
interpretation; 

14]  A  final  management  plan  has  been 
approved  by  vn*A 

(5)  An  MOU  hds  been  signed  between 
the  state  and  NOAA  ensuring  a  long- 
term  commitment  by  the  state  to  the 
effective  operation  and  implementation 
of  the  area  as  a  National  Estuarins 
Research  Reserve; 

(6)  All  MOU's  necessary  for  reserve 
management  (i.e.,  with  relevant  Federal, 
state,  and  local  agencies  and/or  private 
organizations)  have  been  signed;  and 

(7)  The  coastal  state  in  which  the  area 
is  located  has  complied  with  the 
requirements  of  subpart  B. 

(d)  NOAA  will  determine  whether  the 
designation  of  a  National  Estuarine 
Research  Reserve  in  a  state  vnth  a 
federally  approved  coastal  zone 
management  program  directly  affiacts 
the  coastal  zone.  If  the  designation  is 
found  to  directly  affect  the  coastal  zone, 
NOAA  will  make  a  consistency 
determination  pursuant  to  §  307(c)(1)  of 
the  Act,  16  U.S.C.  1456.  md  15  CFR  part 
930,  subpart  C.  See  §  921.4(b).  The 
results  of  this  consistency  determination 
will  be  published  in  the  Federal 
Register  when  the  notice  of  designation 
is  published.  See  S  921.30(c). 

(c)  NOA.\  will  pubhsh  the  notice  of 
designation  of  a  National  Es*!.">rine 
Research  Reserve  in  the  Fwifral 
Register.  The  state  shall  be  responsible 
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for  having  a  similar  notice  published  ;n 
the  local  media. 

(d)  The  term    state  control"  in 
§  921  30iaj(3)  does  not  nscossanly 
require  that  key  land  and  water  areas  ht> 
cvvned  ^y  the  state  m  fee  <ijmple 
Acquisition  of  iess-ihan-fee  simpie 
mterests  [e  g  ,  conservation  easements) 
and  utii.zation  of  existing  state 
regulatcrv  meas'.irws  are  enrauraged 
where  tne  sta'e  can  demor;«.trale  that 
these  uTPrest*!  and  measures  aiS'ore 
adequate  long-tt?nTi  state  control 
consist»^nt  wiiii  the  purposes  of  the 
researr.n  rest-rve  iaoe  iii'io  ^  921  13(aK7); 
§g21.2;(g}).  Should  the  state  later  elect 
to  purchase  an  interest  in  such  lards 
using  N0.\.^  fu:.d«.  adequate 
)ustification  as  to  the  need  for  such 
acquisition  must  be  provided  to  NOAA. 

f  921.31     Supolem«ntal  acquisition  and 
developmert  a^BrrM. 

After  National  Es'uari.ie  Research 
Reserve  designation,  and  as  specified  m 
the  approved  management  plan,  a 
coastal  state  may  request  s 
supplemental  acquisition  and/or 
development  awardtsj  for  acquiring 
additional  property  intenasts  identified 
in  the  management  plan  ss  necessary  to 
strengthen  protection  of  key  land  and 
water  areas  and  to  enhance  long-term 
protection  of  the  area  for  research  and 
education,  for  facility  and  exhibit 
construction,  for  restorative  activities 
identified  in  the  approved  management 
plan,  for  administraUve  purposes 
related  to  acquisition  and/or  facility 
construction  and  to  develop  and/or 
upgrade  research,  monitonng  and 
educatioa/interpretive  programs. 
Federal  financial  assistance  provided  to 
a  National  Estuarine  Research  Reserve 
for  supplemental  development  costs 
directly  associated  with  facility 
construction  {i.e.,  major  construction 
activities)  may  not  exceed  70  percent  of 
the  total  project  cost.  NOAA  must  make 
a  specific  determination  that  the 
construction  activity  will  not  be 
detrimental  to  the  environment. 
Acquisition  awards  for  the  acquisition 
of  lands  or  waters,  or  interests  therein, 
for  any  one  reserve  may  not  exceed  an 
amount  equal  to  50  per  centum  of  the 
cost  of  the  lands,  waters,  and  interests 
therein  or  $5,000,000.  whichever 
amount  is  less.  In  the  case  of  a 
biogeographic  region  (see  Appendix  I) 
shared  by  two  or  more  states,  each  state 
is  ehgible  independently  for  Federal 
financial  assistance  to  estabhsh  a 
separate  National  Estuarine  Research 
Reserve  within  their  respective  portion 
of  the  shared  biogeographic  region, 
Application  procedures  are  specified  in 
subpart  I.  Land  acquisition  must  follow 
the  procedures  specified  in 


S^21  t3(a)(7).  S  921. 21(e)  and  (fl  and 

1 921 .32    Op«ratlon  and  managerTwnt: 
lmpi«fTventation  of  u>a  fnanag«ment  plan. 

(aj  After  the  Reserve  is  formally 
designated,  a  coastal  state  is  eligible  to 
receive  Federal  funds  to  assist  the  state 
in  the  operation  and  management  of  the 
Reserve  including  the  management  of 
research,  m.onitoring.  education,  and 
interpretive  programs.  The  purpose  of 
this  Federally  funded  operation  and 
management  phase  is  to  implement  the 
approved  final  munagement  plan  and  to 
take  the  necessary  steps  to  ensure  the 
continued  effective  operation  of  the 
Reserve. 

(b)  State  operation  and  management 
of  the  Reserves  shall  be  consistent  with 
the  mission,  and  shall  further  the  goals 
of  the  National  Estuanne  Research 
Reserve  program  (see  §921.1). 

(c)  Federal  funds  are  available  for  the 
operation  and  management  of  the 
Reserve.  Federal  funds  provided 
pursuant  to  this  section  may  not  exceed 
70%  of  the  total  cost  of  operating  and 
managing  the  Reserve  for  any  one  year. 
In  the  case  of  a  biogeographic  region 
(see  Appendix  1)  shared  by  two  or  more 
states.  ea(.h  state  is  eligible  for  Federal 
finannal  assistance  to  establish  a 
separate  Reserve  within  their  respective 
portion  of  the  shared  biogeographic 
region  (see  §  921  10) 

(d)  Operation  and  management  funds 
are  subject  to  the  following  limitations; 

(1)  Eligible  coastal  state  agencies  may 
apply  for  up  to  the  maximum  share 
available  per  Reserve  for  that  fiscal  year. 
Share  amounts  will  be  announced 
annually  by  letter  from  the  Sanctuary 
and  Reserves  Division  to  all 
participating  states  This  letter  will  be 
provided  as  soon  as  practicable 
tollowing  approval  of  the  Federal 
budget  for  that  fiscal  year 

(2)  No  more  than  ten  percent  of  the 
total  amount  (state  and  Federal  shares) 
of  each  operation  and  management 
award  may  be  used  for  construction- 
type  activities. 

1 921 .33    Boundary  changes,  amandmants 
to  tha  managamant  pian,  and  addition  of 
muttlpla-aha  componants. 

(a)  Changes  in  the  boundary  of  a 
Reserve  and  major  changes  to  the  final 
management  plan,  including  state  laws 
or  regulations  promulgated  specifically 
for  the  Reserve,  may  be  made  only  after 
written  approval  by  NOAA.  NOAA  may 
require  public  notice,  including  notice 
in  the  Federal  Register  and  an 
opportunity  for  public  comment  before 
approving  a  boundary  or  management 
plan  change  Changes  in  the  boundary 
of  a  Reserve  involving  the  acquisition  of 


properties  not  listed  in  the  management 
plan  or  final  EIS  require  public  notice 
and  the  opportunity  for  comment;  in 
certain  cases,  a  categorical  exclusion,  an 
environmental  assessment  and  possibly 
an  environmental  impact  statement  may 
be  required.  NOA.'K  will  place  a  notice 
in  the  Federal  Register  of  any  proposed 
changes  in  Reserve  boundaries  or 
proposed  major  changes  to  the  nna! 
management  plan.  The  state  shall  be 
responsible  for  publishing  an  equivalent 
notice  in  the  local  media.  See  also 
requirements  of  §  921  4(b)  and 
§921.13(a)(ll), 

fb)  As  discussed  in  §  921.10(b),  a  state 
may  choose  to  develop  a  multiple-site 
National  Estuanne  Research  Peser\'e 
after  the  initial  acquisition  and 
development  award  for  a  single  site  has 
been  made.  NOAA  will  publish  notice 
of  the  proposed  new  site  including  an 
invitation  for  comments  from  the  public 
in  the  Federal  Register.  The  state  shall 
be  responsible  for  publishing  an 
equivalent  notice  in  the  local 
newspaper(s).  An  EIS  if  required,  shall 
be  prepared  in  accordance  with  section 
§921.13  and  shall  include  an 
administrative  framework  for  the 
multiple-site  Reserve  and  a  description 
of  the  complementary  research  and 
educational  programs  within  the 
Reserve.  If  NOAA  determines,  based  on 
the  scope  of  the  project  and  the  issues 
associated  with  the  additional  site(s}, 
that  an  environmental  assessment  is 
sufficient  to  establish  a  multiple-site 
Reserve,  then  the  state  shall  develop  a 
revised  management  plan  which, 
concerning  the  additional  component, 
incorporates  each  of  the  elements 
described  in  §  921.13(a).  The  revised 
management  plan  shall  address  goals 
and  objectives  for  all  components  of  the 
multi-site  Reserve  and  the  additional 
component's  relationship  to  the  original 
site(s). 

(c)  The  state  shall  revise  the 
management  plan  for  a  Reserve  at  least 
every  five  years,  or  more  often  if 
necessary.  Management  plan  revisions 
are  subject  to  (a)  above. 

(d)  NOAA  will  approve  boundary 
changes,  amendments  to  management 
plans,  or  the  addition  of  multiple-site 
components,  by  notice  in  the  Federal 
Register.  If  necessary  NOAA  will  revise 
the  designation  document  (findings)  for 
the  site. 
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Subpart  E — Ongoing  Oversight, 
Performance  Evaluation  and 
Withdrawal  of  Deeignation 

S  921 .40    Ongoing  oversight  and 
evaluation*  of  designated  National 
Eatuarine  Reeesrch  Reaervea. 

(a)  The  Sanctv arias  and  Reserve 
Division  shall  conduct,  in  acrordsnce 
with  section  312  of  the  Act  and 
procedures  set  forth  in  15  CFR  part  928, 
ongoing  oversight  and  evaluations  of 
Reserves  Interim  sanctions  mav  b*) 
impost»d  in  accordance  with  ryi,;;i;8ti;.tns 
prnrriulgated  under  15  CFR  par  92fi 

(b;  The  Assistant  AdmimstrB'-ir  rne\ 
considwr  the  foliowing  indicators  of 
non-adherence  in  determining  vvi-ether 
to  invoke  interim  sanctions: 

(1)  Inadequate  impiementiition  o! 
required  staff  roles  in  admiEistraUuii. 
research,  education/interpretat.cn.  a:;/: 
.sun.  eiliance  and  enforcement 
Indicators  of  inadequate 
implementation  could  include:  No 
Resen-e  Manager,  or  no  staff  or 
insufficient  staff  to  carry  out  the 
reauired  hjnction.s. 

(2)  Inadequate  implementation  of  the 
required  research  plan,  including  \hc 
monitoring  design.  Indicators  of 
inadequate  implementation  could 
include:  Not  carrying  out  research  or 
monitoring  that  is  required  by  the  plan, 
or  cajrying  out  research  or  moniionnk: 
that  IS  inconsistent  WTth  the  plan. 

('))  Inadequate  implementation  of  the 
required  educalion/interpretatinn  plan 
Indicators  of  inadequate 
implementation  could  include,  N:.''. 
carrying  out  education  or  interpreidiion 
that  is  required  by  the  plan,  or  carrying 
out  education/interpretation  that  is 
inconsistent  with  the  plan, 

(4)  Inadequate  implementation  of 
public  access  to  the  Reserve  Indicators 
of  inadequate  implementation  of  public 
access  could  include:  Not  providing 
necessary  access,  giving  full 
consideration  to  the  need  to  keep  some 
areas  off  limits  to  the  public  in  order  to 
protect  fragile  re>oun:«s. 

(5)  Inadequate  implementation  of 
facility  development  plan.  Indicators  of 
inadequate  impiementanon  could 
include  Not  taking  action  to  propose 
:md  budget  for  necessary  facilities,  or 
rot  undertaking  necessary  construction 
;n  a  timely  manner  when  hinds  are 
available, 

(fi)  Inadequate  implementation  of 
acquisition  plan.  Indicators  of 
inadequate  implementation  could 
include:  Not  pursuing  an  aggressive 
acquisition  program  with  all  available 
f'.iids  for  that  purpose,  not  requesting 
promptly  additional  funds  when 
lecevssary.  and  evidence  tliat  adequate 
.ong-term  state  control  has  not  been 


established  over  some  core  or  buffer 
areas,  thus  jeopardizing  the  abihtv  lo 
protect  the  Reserve  site  and  resources 
from  offsite  impacts. 

C)  Inadequate  implementation  cf 
Reserve  protection  plan  Indicators  of 
inadequate  implementation  could 
include:  Evidence  of  non-compiiance 
with  Reserve  restnctsons.  insufficient 
sur^-'eiliance  and  enforcement  t.^i  assi,;.i-' 
that  restrictions  on  use  of  the  R*»er\'e 
are  adhered  to,  or  e\')denre  that  RpR«w-vf» 
n'sources  are  being  damaged  or 
destroyed  as  a  result  of  the  abcve 

(8)  Failure  fo  carry  d.^  the  te-nis  of 
the  signed  .Memarand.jm  o' 
Understanding  (MOLJ]  between  tiie  state 
and  NOAA.  which  establishes  a  long- 
term  state  commitm.ent  to  maintain  and 
manage  the  Reserve  in  accordance  with 
seclion  315  of  the  Act  Indicators  of 
failure  could  include:  State  action  to 
allow  incompatible  uses  of  state- 
controlled  lands  or  waters  in  the 
Reserve,  failure  cf  the  state  to  bear  its 
fair  share  of  costs  associated  with  long- 
term  operation  and  m.anagement  of  the 
Reserve,  or  failure  to  initiate  timely 
updates  of  the  MOll  when  neres.sary. 

S  921 .41     WIthdrswsl  oi  dMignat>on. 

The  Assistant  Administrator  may 
withdraw  designation  of  an  estuarine 
area  as  a  National  Estuarine  Research 
Reserve  pursuant  to  and  in  accordance 
with  the  procedures  of  section  312  and 
315  of  the  -Ad  and  regulations 
P'';rnulgated  thereunder. 

Subpart  F — Special  Research  Projects 


1921. SO     Oenwal. 

(a)  To  stimulate  high  quality  research 
within  designated  National  Estuarine 

Research  Reserves,  NOAA  may  provide 
financial  support  for  research  projects 
which  are  consistent  with  the  Estuarine 
Research  Guidelines  referenced  in 
§921,51,  Research  awards  may  be 
awarded  under  this  subpart  to  only 
those  designated  Resiirves  with 
approved  hiiai  management  plans. 
Although  research  may  be  conducted 
within  the  immediate  watershed  of  the 
Reserve,  the  maior.ty  of  re&ean.h 
activities  of  any  single  research  prMw  i 
funded  under  this  subpart  mav  Iw 
conducted  wilhin  Reserve  boun(lane> 
Funds  provided  under  this  subpart  are 
primarily  used  to  support  maijdgement- 
rt'lated  research  projects  that  will 
enhance  scientific  understanding  of  the 
Reserve  ecosystem,  provide  information 
needed  by  Reserve  management  and 
coastal  management  decision-makers, 
and  imiprove  pubiic  awarene.ss  and 
understanding  cf  estuanne  Bc:o,svstpms 


;i»»-,;  under  this  suupart 
B    iiiipetitive  basis  to 


an(,j  estuanne  rnanageniH'i!  i.s,si„M<, 
.■-•■;,"iw:]ai,  resn&n.h  pr[,ift^"is  niav  Thi 
ijr.f-'ntt'ti  ti.)  sf:>ei:ifi(..  kaserves,  tiowevw, 
:«s««n:l!  protfHts  uiai  vrould  benefit 
rrH'Tv  t.*ia:':  riiie  Ke,'-«irvH  i.^  'ln.^  National 
bs' :,ia.'': :;e  ke'^tir'ie  Kestiar   t.  Svste:n  are 
encouraged 

(b)  Fun  as  j n 
a.'e  avail6[ue  or 

anv  cxiastai  stnie  ..r  v,j',ialified  public  or 
I  r-  vale  pers<:;ii   .*.  notice  of  available 
funds  Will  t>e  publiabed  in  the  Feditrtt! 
Register  Special  research  project  i^.^ 
are  pnu  ided  in  addition  to  any  other 
funds  avaiiabk  to  a  coastal  state  under 
the  Act.  Federal  funds  provided  under 
this  subpart  rsav  i   it  exceed  70%  of  the 
total  cost  oi  {'.'.h  p:ciect,  consistent  with 
§921,81(eK4)  ("allowable  coeU"). 

§921  51     E»tua'>ri#  r«»•«rc^  9uto#tin»* 

(a)  Research  within  the  National 
Estuarine  Research  Reserve  Sjrstem  shall 
be  conducted  in  a  manner  consistent 
with  Estuarine  Research  Guidelines 
developed  by  NOAA, 

fb)  A  summary  of  the  Estuarine 
Resfisrrh  Cuidelines  is  published  in  the 
f-pderal  RpRisler  ri<.  »  part  of  the  notice 
of  available  hinas  discussed  in 
§  921.50(c), 

(c)  The  Estuarine  Research  Guidelines 
are  reviewed  annually  by  NOAA.  This 
review  will  include  an  opportunity  for 
comment  by  the  estuarine  research 
community 

§  92t  S2     ProfnotiOfi  ana  coordtnaiion  ol 
•ttuarlna  r%»m»ich. 

iQj  N0;\^\  v\iii  promote  and 
coordinate  the  use  of  the  National 
Estuarine  Research  Reserve  System  for 
research  purposes. 

(b)  NOAA  will,  in  conducting  or 
supporting  estuanne  researdi  other  than 
that  authorized  under  section  315  of  the 
Act.  give  priority  consideration  to 
research  that  make  use  of  the  National 
Estuarine  Research  Reserve  System. 

(c)  NOAA  will  consult  with  other 
Federal  and  state  agencies  to  promote 
use  of  one  or  more  research  reserves 
within  the  National  Estuarine  Research 
Reserve  System  when  such  agencies 
conduct  estuarine  research. 


Subpart  G 

Projects 


-Spedaf  li^orv'orirtc 


$92t,&0     Gertaral,. 

(a)  To  provide  a  systematic  basis  far 
developing  a  high  quality  estuarine 
resource  and  ecosystem  information 
base  for  Natiiuial  Estuanne  Research 
Reserv  e«  an. i  as  a  result,  for  the  System. 
N  J  AA  n  dv  provide  financial  support 
for  basic  monitoring  programs  as  part  of 
operations  and  man,;gement  under 


§9ftl 


M. 


funds  are  used  to 


support  three  ma)or  phases  of  a 
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monitoring  program:  (1)  Studies 
necessary  to  collect  data  for  a 
comprehensive  site  description/ 
characterization;  (2)  development  of  a 
site  profile;  and  (3)  formulation  an-i 
implementation  of  a  monitoring 
prop-am. 

fb)  Additional  monifonng  funds  may 
be  available  on  a  competitive  basis  to 
the  state  agency  responsible  for  Reserve 
managemert  or  a  qualified  public  or 
private  person  or  entity.  However,  if  the 
applicant  is  other  than  the  managing 
entity  of  a  Reserve  that  applicant  must 
submit  as  a  part  of  the  application  a 
letter  from  the  Reserve  manager 
indicating  formal  support  of  the 
application  by  the  managing  entity  of 
the  Reserve.  Funds  provided  under  this 
subpart  for  special  monitoring  projetls 
are  provided  in  addition  to  any  other 
funds  available  to  a  coastal  staffl  under 
the  Act.  Federal  funds  provided  under 
this  subpart  may  not  exceed  70%  of  the 
tptal  cost  of  the  project,  consistent  with 
§921, 81(e)(4)  ("allowable  costs"). 

(c)  Monitonng  projects  funded  under 
this  subpart  must  focus  on  the  resources 
within  the  boundaries  of  the  Reserve 
and  must  be  consistent  with  the 
applicable  sections  of  the  Estuahne 
Research  Guidelines  referenced  in 
§921.51,  Portions  of  the  pro|ect  may 
occur  within  the  immediate  watershed 
of  the  Reserve  beyond  the  site 
boundaries.  However,  the  monitonng 
proposal  must  demonstrate  why  thus  is 
necessary  for  the  success  of  the  proiect. 

Subpart  H— Special  Interpretation  and 
Education  Projecta 

f  921. 70    Genertl. 

(a)  To  stimulate  the  development  cf 
innovative  or  creative  interpretive  and 
educational  projects  and  materials  to 
enhance  public  awareness  and 
understanding  of  estuanne  areas.  NO.\A 
may  fund  special  interpretive  and 
educational  projects  in  addition  to  those 
activities  provided  for  in  operations  and 
management  under  §921  32  Special 
interpretive  and  educational  awards 
may  be  awarded  under  this  subpart  to 
only  those  designated  Reserves  with 
approved  final  management  plans 

(b)  Funds  provided  under  this  subpa.-l 
may  be  available  on  a  competitive  basis 
to  any  state  agency  However,  if  the 
applicant  is  other  than  the  managing 
entity  of  a  Reserve,  that  applicant  must 
submit  as  a  part  of  the  application  a 
letter  from  the  Reserve  manager 
indicating  formal  support  of  the 
application  by  the  managing  entity  of 
the  Reserve.  These  funds  are  provided 
in  addition  to  any  other  funds  available 
to  a  coastal  state  under  the  Act  Federal 
funds  provided  under  this  subpart  may 


not  exceed  70%  of  the  total  cost  of  the 
proiect,  consistent  with  §921  81(e)(4) 
("allowable  costs"), 

ii  i  Applicants  for  education/ 
mterprwtive  proiects  that  NOAA 
dett^rmines  benefit  the  entire  National 
Estuanne  Research  Reserve  System  may 
receive  P'ederal  assistance  of  up  to  100% 
of  proiect  costs. 

Subpart  I— Genarai  Financial 
Aaalatanca  Provfalona 

i  921.80    AppilcatkHi  Information. 

(a)  Only  a  coastal  state  may  apply  for 
Federal  finanaal  assistance  awards  for 
preacquisition,  acquisition  and 
development,  operation  and 
management  and  special  education  and 
interpretation  projects  under  subpart  H, 
Any  coastal  state  or  public  or  private 
person  may  apply  for  Federal  financial 
assistance  awards  for  special  estuarine 
research  or  monitoring  projects  under 
subpart  G.  The  announcement  of 
opportunities  to  rondiirt  research  in  the 
System  appears  on  an  annual  basis  in 
the  Federal  Register  If  a  state  is 
participating  in  the  national  Coastal 
Zone  Mdndgeninnt  Program,  the 
applicant  for  an  award  under  section 
315  of  the  Act  shall  notify  the  state 
coastal  management  agency  regarding 
the  application 

(b)  An  original  and  two  copies  of  the 
formal  appiif^tion  must  be  submitted  at 
least  120  working  days  prior  to  the 
proposed  beginning  of  the  project  to  the 
following  address  Sanctuaries  and 
Reserves  Division  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue,  NW.,  suite  714,  Washington, 
DC  20235.  Application  for  Federal 
Assistance  Standard  Form  424  (Non- 
construction  Program)  constitutes  the 
formal  application  for  site  selection, 
post-site  selection,  operation  and 
management,  researrJi,  and  education 
and  interpretive  awards.  The 
Application  for  Federal  Financial 
Assistance  Standard  Form  424 
(Construction  Program)  constitutes  the 
formal  application  for  land  acquisition 
and  development  awards.  The 
application  must  be  accompanied  by  the 
information  required  in  subpart  B 
(predesignetion).  subpart  C  and  §  921  31 
(acquisition  and  development),  and 

§  921.32  (operation  and  management)  as 
applicable.  Applications  for 
development  awards  for  construction 
project.s,  or  restorative  activities 
involving  ronstruction,  must  include  a 
prwiimmary  engineering  report,  a 
detailed  (onstrudion  plan,  a  site  plan, 
a  budget  and  categorical  exclusion 
check  list  or  environmental  as.sessment. 


All  applications  must  contain  back  up 
data  for  budget  estimates  (Federal  and 
non-Federal  shares),  and  evidence  that 
the  application  complies  with  tiie 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  In  addition,  applications  for 
acquisition  and  development  awards 
must  contain: 

(1)  State  Historic  Preservation  Office 
comments; 

(2)  Written  approval  from  NOAA  of 
the  draft  management  plan  for  initial 
acquisition  and  development  award(sl; 
and 

(3)  A  preUminary  engineering  report 
for  construction  activities. 

1921.81    Allowebl*  coats. 

(a)  Allowable  costs  will  be 
determined  in  accordance  with 
applicable  0MB  Circulars  and  guidance 
for  Federal  financial  assistance,  the 
financial  assistant  agreement,  these 
regulations,  and  other  Department  of 
Commerce  and  NOAA  directives.  The 
term  "costs"  applies  to  both  the  Federal 
and  non-Federal  shares. 

fb)  Costs  claimed  as  charges  to  ihe 
award  must  be  reasonable,  beneficial 
and  necessary  for  the  proper  and 
efficient  administration  of  the  financial 
assistance  award  and  must  be  incurred 
during  the  award  period. 

(c)  Costs  must  not  be  allocable  to  or 
included  as  a  cost  of  any  other 
Federally-financed  program  in  either  the 
current  or  a  prior  award  period. 

(d)  General  guidelines  for  the  non- 
Federal  share  are  contained  in 
Department  of  Commerce  Regulations  at 
15  CFR  part  24  and  0MB  Circular  A- 
110.  Copies  of  Circular  A-110  can  be 
obtained  from  the  Sanctuaries  and 
Reserves  Division;  1825  Connecticut 
Avenue,  N\V.,  suite  714;  Washington, 
DC  20235.  The  following  may  be  used 
in  satisfying  the  matching  requirement: 

(1)  Site  selection  and  post  site 
selection  awards.  Cash  and  in-kind 
contributions  (value  of  goods  and 
services  directly  benefiting  and 
specifically  identifiable  to  this  part  of 
the  project)  are  allowable.  Land  may  not 
be  used  as  match. 

(2)  Acquisition  and  development 
awards.  Cash  and  in-kind  contributions 
are  allowable.  In  general,  the  fair  market 
value  of  lands  to  be  included  within  the 
Reserve  boimdaries  and  acquired 
pursuant  to  the  Act,  with  other  than 
Federal  funds,  may  be  used  as  match. 
However,  the  fair  market  value  of  real 
propeily  allowable  as  match  is  limited 
to  the  fair  market  value  of  a  real 
property  interest  equivalent  to,  or 
required  to  attain,  the  level  of  control 
over  such  land(s)  identified  by  the  state 
and  approved  by  the  Federal 
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Government  as  t±iat  necessan'  for  the 
protection  and  management  of  the 
Nauona!  Estuarine  ReseartA  Reserve 
Appraisals  must  be  performed  accord. n^ 
to  Federal  appraisal  standards  as 
detailed  in  Department  of  Commerce 
regulations  at  15  CFT?  part  24  and  the 
Uniform  Relocation  Assistance  and  Rea. 
Property  Acquisiti  .n  for  Federal  iand 
FederaUy  assisted  progrflnis  m  TS  C;FR 
part  11.  The  fair  market  value  of 
privately  donated  land,  at  the  time  of 
donation,  as  established  by  an 
independent  appraiser  fnd  {.e.-lifit-c  nv 
a  re^p'-^nsible  official  :;f  :re  -.taU: 
purs.iant  to  15  CFR  par  :  ]    may  also  be 
used  as  match.  Facd,  irciuding 
submerged  lands  airendy  in  tlie  state''; 
pos-ussion.  mav  ►^e  used  as  matcti  to 
establish  a  Nationai  Estuarine  Research 
Reserve.  The  value  of  match  for  these 
state  lands  will  be  calculated  by 
determining  the  value  of  the  beneHts 
foregone  by  the  state,  in  the  use  of  the 
land,  as  a  result  of  new  restrictions  that 
may  be  imposed  by  Reserve  designation. 
The  appraisal  of  the  benefits  foregone 
m.ust  be  made  by  an  independent 
appraiser  in  accordance  with  Federal 
appraisal  .standards  pursuant  to  15  CFR 
part  24  and  15  CFR  pal  11.  A  state  mav 
initially  use  as  match  land  valued  at 
greater  than  'he  Federal  share  of  the 
acquisition  and  developrntnt  ewart* 
The  value  in  excess  of  tne  amount 
required  as  match  for  the  initial  award 
may  be  used  to  matt  h  scosequecl 
supplemental  acquisition  and 
developmeti'  awards  fur  the  National 
Estuarine  Resoarih  Reserve  (see  also 
§921.20),  C^sts  related  to  land 
acquisition,  such  as  apprnisals,  iegal 
fees  and  supvi-ys,  m&v  aisc  ne  c^t'd  as 
match 

(3)  Oppraiion  and  man ^-Kf;;;^!!! 


:,-ontributions  (directiv  be'ief;'.;-;  aid 
specificaliy  identif.able  to  operations 
and  managemen*!  except  land,  are 
aiiowabie 

!4l  fipsporrh.  ivnratoring,  education 
::ind  tnterpret:ve  awards.  Cash  and  In- 
kind    oninbutions  (directly  benefiting 
a:  I  spijcifically  identifiable  to  the  scope 


work!,  except  land,  9- 


allowable. 


§921,82     An>«nclm«ntt  !o  finsncia! 
•s«tstanc*  twards. 

Ai:t!ons  requin.'ij;  nri  amendment  to 
the  f'in.anc;a!  a.ssistan;  ►»  award,  such  as 
a  FHquest  for  additic.Cdl  Federal  funds, 
rev;-ons  of  the  apprrved  project  budget 


jjiinal  w:ope 


V.  -k,  or  extension 
pHrod  must  be 


awards  Crenerallv, 


-ash  an 


•kind 


■:''  t.'ie  perform  an 

s^i'Tnitted  to  NO,.A,A  ,c:  Standard  Form 

4J4  and  fipprrn'eri  : r:  ^^"diTl^, 

Appendix  I  to  Part  9,21  — Biug*-ogr«phiL 

Classification  Schem" 

Acadiar 

1.  Northern  of  Maine  (Eastport  to  the 
Sheepscot  River.) 

2.  Southern  Gulf  of  Maine  (Sheepscot  River 
to  Cape  Cod.) 

Virginian 

3.  Southern  New  England  (Cape  Cod  to 
nndy  Hook.) 

4.  Middle  Atlantic  (Sandy  Hook  to  Cape 

Hdtteras  ) 

Carolinian 

6.  North  Carolines  (Cape  Hatteras  to  Santee 
K  ver.) 

7.  South  Atlantic  (Santee  River  to  St.  John's 
River.) 

8.  East  Florida  (St.  John's  River  to  Cape 
Canaveral.) 

West  Indian 

9.  Caribbean  (Cape  Canaveral  to  Ft. 
jtiffersoD  and  south.) 

10.  West  Florida  (Ft.  Jefferson  to  Cedar 
Key.) 


Louisianian 

11.  Panhandle  Coast  (Cedar  Key  to  Mobile 
Bay.) 

12.  Mississippi  Delta  (Mobile  Bay  to 
Galveston.) 

13.  Western  Gulf  (Galveston  to  Mexican 
border.) 

Califomian 

14.  Southern  California  (Mexican  border  to 
Point  Conception.) 

15.  Central  California  (Point  Conception  to 
Cape  Mendocino.) 

16.  San  Francisco  Bay. 

Columbian 

17.  Middle  Pacific  (Cape  Mendocino  to  the 
Columbia  River.) 

18.  Washington  Coast  (Columbia  River  to 
Vancouver  Island.) 

19.  Puget  SoundL 

Great  Lakes 

20.  Lake  Superior  (including  St.  Mary's 
River.) 

21.  Lakes  Michigan  and  Huron  (including 
Straits  of  Mackinac,  St.  Clair  River,  and  Lake 
St.  Qair.) 

22.  Lake  Erie  (including  Detroit  River  and 
Niagara  Falls.) 

23.  Lake  Ontario  (including  St.  Lawrence 
River.) 

Fjord 

24.  Southern  Alaska  (Prince  of  Wales 
Island  to  Cook  Inlet ) 

25.  Aleutian  Island  (Cook  Inlet  Bristol 
Bay.) 

Sub-Arctic 

26.  Northern  Alaska  (Bristol  Bay  to 
Damarcation  Point.) 

Insular 

27.  Hawaiian  Islands. 

28.  Western  Pacific  Island 

29.  Eastern  Pacific  Island. 

«,,,  ijKi  '■'OOf  ■¥•■&-»  m 
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National  Estuarir.e  Research  Reserve  System 

BtogeographJc  Regions  of  the  United  States 


SoO-A'C- 


Coturrj>an  / 
1  7 


Ca'-'crrian 


1  0  V    f         West 

9     rdian 


19  93 


2  3 


KL.MC.  COD€  K'9-<»~C 


UMI 
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Appendix  II  to  Part  921— Typology  of 
National  Estuarine  Research  Reserves 

This  typology  system  reflects  significant 
differences  m  estuarine  characteristics  that 
are  not  necessarily  related  to  regional 
location.  The  purpose  of  this  type  of 
classitlcation  ts  to  maximize  ecosystem 
variety  in  the  selection  of  national  estuarine 
reserves.  Priority  will  be  given  to  important 
ecosystem  types  as  yet  unrepresented  m  the 
reserve  system.  It  shoiJd  be  noted  that  any 
one  Site  m.ay  represent  several  ecosystem 
types  or  physical  characteristics. 

Class  1 — Ecosystem  Types 

Group  I — Shorelands 

A.  Maritime  Forest-Woodiand  That  have 
developed  under  the  influence  of  salt  spray. 
It  can  be  found  on  coastal  uplands  or  recent 
features  such  as  barrier  islands  and  beaches, 
and  may  be  divided  into  the  following 
biom.es: 

1.  Northern  coniferous  forest  biome:  This 
is  an  area  of  predominantly  evergreens  such 
as  the  siika  spruce  (Picea),  grand  fir  (Abies), 
and  white  cedar  (Thuja),  with  poor 
development  of  the  shrub  and  herb  leyera, 
but  high  annual  productivity  and 
pronounced  seasonal  periodicity. 

2.  Moist  temperate  (Mesothermal) 
coniferous  forest  biome  Found  along  the 
west  coast  of  North  America  from  California 
to  Alaska,  this  area  is  dominated  by  conifers, 
has  relatively  small  seasonal  range,  high 
humidity  with  rainfall  ranging  from  30  to  150 
inches,  and  a  well-developed  understory  of 
vegetation  with  an  abundance  of  mosses  and 
other  moistiire-tolerant  plants. 

3.  Temperate  deciduous  forest  biome:  This 
biome  is  characterized  by  abundant,  evenly 
distributed  rainfall,  moderate  temperatures 
which  exhibit  a  distinct  seasonal  pattern, 
well-developed  soil  biota  and  herb  and  shrub 
layers,  and  numerous  plants  which  produce 
pulpy  fruits  and  nuts.  A  distinct  subdivision 
of  this  biome  is  the  pine  edible  forest  of  the 
southeastern  coastal  plain,  in  which  only  a 
small  portion  of  the  area  is  occupied  by 
climax  vegetation,  although  it  has  large  areas 
covered  by  edaphic  climax  pines. 

4.  Broad-leaved  evergreen  subtropical 
forest  biome:  The  main  characteristic  of  this 
biome  is  high  moisture  with  less  pronounced 
differences  between  winter  and  summer. 
Examples  are  the  hammocks  of  Florida  and 
the  live  oak  forests  of  the  Gulf  and  South 
.^tlantic  coasts  Floral  dominants  include 
p:nes,  magnolias,  bays  hollies,  wild 
tamarine,  st-'angler  fig,  gumb<5  limbo,  and 
palms 

B  Coast  shrubiar.ds  This  is  a  transitional 
area  t>etween  the  coastal  grasslands  and 
woodiaads  and  is  charactenzedby  wood\ 
species  with  multiple  stems  and  a  few 
centimeters  to  several  meters  atx^ve  the 
gn'jund  developing  under  the  infiacr.'re  of 
sa!t  spray  and  occasional  sand  burial  This 
includes  thickets,  scrub,  scrub  savarina, 
heathlands,  and  coastal  chaparral.  There  is  a 
great  variety  of  shrubland  vegetation 
exhibiting  regional  specificity: 

1  Northern  areas  Characterized  by 
.Hudsonia,  vanous  ennaceous  sp«:ies,  and 
thickets  of  Myricu,  pranus,  and  Rosa, 


2.  Southeast  artias  Floral  dominants 
include  MvTica,  Baccharis,  and  lies. 

3.  VVes'f^m  areas  Adenostoma, 
arcotyphylos,  and  eucalyptus  are  the 
dominant  fioral  species. 

C.  Coastal  grasslands.  This  area,  which 
possesses  sand  dunes  and  coastal  flats,  has 
low  rainfall  (10  to  30  inches  per  year)  and 
large  amounts  of  humus  in  the  soil. 
Ecological  succession  is  slow,  resulting  in  the 
presence  of  a  number  of  serai  stages  of 
community  development.  Dominant 
vegetation  includes  mid-grasses  (5  to  8  feet 
tall),  such  as  Spartina,  and  trees  such  as 
willow  (Salix  $p.),  cherry  (Pnmus  sp).  and 
Cottonwood  (Pupulus  deltoides.)  This  area  is 
divided  into  four  regions  with  the  following 
typical  strand  vegetation: 

1.  Arctic 'Borsai  Elvmus; 

2.  NortheastWest:  Ammophla; 

3.  Southeast  Gulf:  Uniola:  and 

4.  Mid-Atlantic/Gulf  Spartina  patens. 

D.  Coastal  tundra.  This  ecosystem,  which 
is  found  along  the  Arctic  and  Boreal  coasts 
of  North  America,  is  characterized  by  low 
temperatures,  a  short  growing  season,  and 
some  permafrost,  producing  a  low,  treeless 
mat  community  made  up  of  mosses,  lichens, 
heath,  shrubs,  grasses,  sedges,  rushes,  and 
herbaceous  and  dwarf  woody  plants. 
Common  species  include  arctic/alpine  plants 
such  as  Empetrum  nigrum  and  Botula  nana, 
the  lichens  Cetraria  and  Cladonia,  and 
herbaceous  plants  such  as  Potentilla 
tridentata  and  Rubus  chamaemorus.  Common 
species  on  the  coastal  beach  ridges  of  the 
high  arctic  desert  include  Bryas  intergrifolia 
and  Saxifrage  oppositifolia.  This  area  can  be 
divided  into  two  main  subdivisions: 

1.  Low  tundra:  Characterized  by  a  thick, 
spongy  mat  of  living  and  undecayed 
vegetation,  often  with  water  and  dotted  with 
ponds  when  not  frozen;  and 

2.  High  Tundra:  A  bare  area  except  for  a 
scanty  growth  of  lichens  and  grasses,  with 
underlaying  ice  wedges  forming  raised 
polygonal  areas. 

E.  Coastal  cliffs.  This  ecosystem  is  an 
important  nesting  site  for  many  sea  and  shore 
birds.  It  consists  of  communities  of 
herbaceous,  graminoid,  or  low  woody  plants 
(shrubs,  heath,  etc.)  on  the  top  or  along  rocky 
faces  exposed  tc  salt  spray.  There  is  a 
diversity  of  plant  species  including  mosses, 
lichens,  liverworts,  and  "higher"  plant 
representatives. 

Group  n — Transition  Areas 

A.  Coastal  marshes.  These  are  wetland 
areas  dominated  by  grasses  (Poacea),  sedges 
(Cyperaceae),  rushes  (Juncaceae),  cattails 
(Typhaceae).  and  other  graminoid  species 
and  is  subject  to  periodic  flooding  by  either 
salt  or  freshwater  This  ecosystem  may  be 
subdivided  into:  (a)  Tidal,  which  is 
penodically  flooded  by  either  salt  or  brackish 
water;  (b)  nontidal  (freshwater);  or  (c)  tidal 
freshwater.  These  are  essential  habitats  for 
many  important  estuarine  species  offish  and 
invertebrates  as  well  as  shorebirds  and 
waterfowl  and  serve  important  roles  in  shore 
stabilization,  flood  control,  water 
purification,  and  nutnent  transport  and 
storage 

B  Coaita!  swampi  These  air  wet  lowland 
areas  tha'  support  mosses  and  shrubs 


together  with  large  trees  such  as  cypress  or 
gum. 

C.  Coastal  mangroves.  This  ecosystem 
experiences  regular  flooding  on  either  a 
daily,  monthly,  or  seasonal  basis,  has  low 
wave  action,  and  is  dominated  by  a  variety 
of  salt-tolerant  trees,  such  as  the  red 
mangrove  (Rhizophora  mangle),  black 
mangrove  (Avicennia  Nitida),  and  the  white 
mangrove  (Laguncularia  racemose.)  It  is  also 
an  important  habitat  for  large  p>opulation(  of 
fish,  invertebrates,  and  birds  This  type  of 
ecosystem  can  be  found  from  central  Florida 
to  extreme  south  Texas  to  the  islands  of  the 
Western  Pacific. 

D.  Intertidal  beaches.  This  ecosystem  has 
a  distinct  biota  of  microscopic  animals, 
bacteria,  and  unicellular  algae  along  with 
macroscopic  crustaceans,  moUusks,  and 
worms  with  a  detritus-based  nutrient  cycle 
This  area  also  includes  the  driftline 
communities  found  at  high  tide  levels  on  the 
beach.  The  dominant  organisms  in  this 
ecosystem  include  crustaceans  such  as  the 
mole  crab  (Emerita),  amphipods 
(Gammeridae),  ghost  crabs  (Ocypode),  and 
bivalve  mollusks  such  as  the  coquina  (Donax) 
and  surf  clams  (Spisula  and  Mactra.) 

E.  Intertidal  mud  and  sand  flats.  These 
areas  are  composed  of  unconsolidated,  high 
organic  content  sediments  that  function  as  a 
short-term  storage  area  for  nutrients  and 
organic  carbons.  Macrophytes  are  nearly 
absent  in  this  ecosystem,  although  it  may  be 
heavily  colonized  by  benthic  diatoms, 
dincflaggellates,  filamintous  blue-green  and 
green  algae,  and  chaemosynthetic  purple 
sulfur  bacteria.  This  system  may  support  a 
considerable  population  of  gastropods, 
bivalves,  and  polychaetes,  and  may  serve  as 

a  feeding  area  for  a  variety  of  fish  and  wading 
birds.  In  sand,  the  dominant  fauna  include 
the  wedge  shell  Donax.  the  scallop  Pecten, 
telhn  shells  Tellina.  the  heart  urchin 
Echinocardium.  the  lug  worm  Arenicola. 
sand  dollar  Dendraster.  and  the  sea  pansy 
Renilla.  In  mud.  faunal  dominants  adapted  to 
low  oxygen  levels  include  the  terebellid 
Amphitrite,  the  boring  clam  Playdon,  the 
deep  sea  scallop  Placopecten,  the  Quahog 
Mercenaria,  the  erhiurid  worm  Urechis,  the 
mud  snail  Nassarius,  and  the  sea  cucumber 
Thyone. 

F.  Intertidal  algal  beds.  These  are  hard 
substrates  along  the  marine  edge  that  are 
dominated  by  macroscopic  algae,  usually 
thalloid.  but  also  filamentous  or  unicellular 
in  growth  form.  This  also  includes  the  rocky 
coast  tidepools  that  fall  within  the  intertidsJ 
zone.  Dominant  fauna  of  these  areas  are 
barnacles,  mussels,  periwinkles,  anemones, 
and  chitons.  Three  regions  are  apparent: 

1.  Northern  latitude  rocky  shores:  It  is  in 
this  region  that  the  community  $truct\ue  is 
best  developed.  The  dominant  algal  species 
include  Chondrus  at  the  low  tide  level,  Fucus 
and  Ascophylium  at  the  mid-tidal  level,  and 
Laminaria  and  other  kelplike  algae  just 
beyond  the  intertidal,  although  they  can  be 
exposed  at  extremely  low  tides  or  found  in 
very  deep  tidepools. 

2.  Southern  iati^ldes:  The  conununities  in 
this  region  are  reduced  in  comparison  to 
those  of  the  northern  latitudes  and  possesses 
algae  consisting  mostly  of  single-celled  or 
filamentour  green,  blue-green,  and  red  algae, 
and  small  thalloid  brown  algae. 
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3.  Tropical  and  sLbt'^pical  lefir^ides.  The 
int?ji!dal  in  th:s  region  is  v«rv  rvdjceo  aad 
contaiai  numerous  calcarenus  algae  sucn  as 
Porolithon  ana  Li:hcrh«rnr.;on.  as  weii  and 
gr»eri  algae  w>;h  c^'careous  particles  such  as 
Hdhmeda.  ar.a  n  -rcfTnus  ."thor  green,  red, 
B".d  brown  aigae 

Cirrrjp  Hi — S.jhmervft.,1  b-.fnras 

A   Subfidal  hcrdh^':  ^rrs  Thisiy-iiemis 
chars*  •(•nzP'T  "v  a      '^  !<  liatsd  Ia>"8r  of  solid 
rock  jr  iar^e  pieces  jt  ixx  »  [neither  of  biotic 
origin)  and  is  found  in  association  with 
awonrir-p'.rlogv  a!  features  such  as  submarine 

inverts  I'T  "•-••ds  and  is  usually  covered 
wK^.  as^»'rr.'_;ages  of  sponges,  sea  fans, 
brv»i'/«">   ^--arfl  co^ls  tunicates,  and  other 
attar  ■;>'d  "n^an  sT^*  A  significant  fe9^a^eof 
estjari^-s  n  mar.-,  pflrts  of  the  world  is  the 
V  ^^BT  Twet  i  •~.-:^<?    t  >ubtidal  hardbottoin. 
Coir!r<rse(i  n'.  a*s^mciage»  of  Organisms 
..-,.'.  Hivnivpv  ,  it  it  usually  found  near  an 
astuar.-  %  mn^-.h  :n  a  xone  of  modwace  wave 
ac'i-^n.  wit  contpnt,  aad  turbidity.  If  light 
'  =  v(?l."!  a.*"  "jutficient.  a  covering  of 
:r— .sr(  :      and  attached  macroscopic  algaa, 
sucn  as  keep,  -nd"  i'v:  be  foimd. 

B  Suhtidai  irf*octtom5.Ma'tot 
■^  .'-)'  ••"r.st.^3  :!  "his  ecosystem  are  an 
^"..^Lnvii;  .ia'e<'.   d'^er  of  Q.-.e  particles  of  silt. 
sand  r.iav.  and  *ravel,  high  hydrogen  sulfide 
level!!,  and  dr.a*rr)bic  conditions  often 
exist:r.«  b«.-iOw  "he  surface.  Macrophytes  are 
either  sparse  or  absent,  although  a  layer  of 
benthic  ir  unT^.aae  rr.ay  be  present  if  light 
l^'=>ls  arp  suffic;-<nf.  The  fauna!  comnninity 
,3  ]c:nina!«»<;  IV  a  diverse  population  of 
^^ros;' teeoars  nciuding  polycbaetes, 
o;valv«s.  anr.  -i„rra«nng  crustaceans. 

C.  SuDtjdai  p,cnts  This  system  is  found  in 
relativciy  ina.uw  water  flesa  than  8  to  iO 
T >-tPT^  1  aeiow  BMUi  low  tide.  It  is  an  area  of 
:xtr?r:ie!y  high  priOMry  production  fhat 
provides  food  and  refuge  for  a  diversity  of 
faunal  groups,  especiaiyy  juvenile  and  adult 
fish,  and  in  some  regions,  manatees  and  sea 
turtles.  Along  the  North  Atlantic  and  Pacific 
coasts,  the  seagrass  Zostera  marina 
predominates.  In  the  South  Atlantic  and  Gulf 
coast  areas,  Thulassia  and  Diplanthara 
predominate.  The  grasses  in  both  areas 
support  a  number  oi  epiphytic  organisms. 

Class  U— Physical  Characteristics 

Group  I — Geologic 

A.  Basin  type  Ccastal  water  basins  occur 
in  a  variety  of  shapes  sizes,  depth?,  ard 
appcarancas.  The  eig.it  basic  types  discussed 
below  will  cover  most  "f  the  cases: 

1.  Exposed  coast:  ScJid  rtx.k  formations  or 
hesv-y  sand  deposits  characterize  exposed 
ocean  shore  tronts,  which  are  subject  to  the 
full  force  of  ocraa  storms.  The  sand  beaches 
are  very  resilient,  although  the  dunes  iving 
just  behind  the  beaches  are  fragile  and  easily 
damaged.  Tne  dunes  serve  as  a  sand  storage 
area  makiag  them  chief  stabilizers  of  the 
ocean  shoretront. 

2.  Sheltered  coast:  Sand  or  cora!  barriers, 
built  up  by  natursl  torces,  provide  sheher»»d 
ai-eas  inside  a  bar  or  reel  where  the  ecosystem 
•?,kss  en  many  characteristics  of  confined 
waTerrs-abundiani  marine  grasses,  shellfish. 
fer.d  juvenile  fish.  Water  movement  is 
reduced,  with  the  consequent  effects 
pollution  being  more  severe  in  this  area  than 
in  exposes  coastal  areas. 


3.  Bay:  Bays  ar«»  Urwr  cunfined  bodies  of 
water  that  are  open  to  t.he  see  and  receive 
strong  tidal  flow.  When  sTat.fication  :s 
pronounced  the  flushing  action  is  augmented 
by  river  discbarge.  Bays  vary  in  size  and  in 
type  of  shore  front. 

4.  Embeyment:  A  confined  coastal  vrater 
body  with  narrow,  restricted  inlets  and  with 
a  significant  freshwater  inflow  can  be 
classified  as  an  emba3mient.  These  areas  have 
more  restricted  inlets  than  bays,  are  vsuai'y 
smaller  and  shallower,  have  low  tidal  action, 
and  are  subject  to  sedimentation. 

5.  Tidal  river  The  lower  reach  of  a  coastal 
river  is  referred  to  as  a  tidal  river.  The  coastal 
water  segment  extends  frmn  the  sea  or 
•stuary  into  which  the  river  discharges  to  a 
point  as  far  upstream  as  there  is  significant 
salt  content  in  the  water,  forming  a  salt  front. 
A  combination  of  tidal  action  and  freshwater 
outflow  makes  tidal  nvers  weil-Cushed.  The 
tidal  river  basin  may  be  a  simple  channel  or 
a  complex  of  tributaries,  smsiil  assoaated 
embaryments,  marshfronts.  tidal  flats,  and  a 
variety  of  others. 

6.  Lagoon:  Lagoons  are  confined  coastal 
bodies  of  water  with  restricted  inlets  to  the 
sea  and  without  significant  freshwater 
inflow.  Water  cinnilation  is  limited,  resulting 
in  a  poorly  flushed,  relatively  stagnant  body 
of  water.  Sedimentation  is  rapid  with  a  great 
potential  for  basm  shoaling.  Shores  are  often 
gently  sloping  and  marshy. 

7.  Perched  coastal  wetlands:  Unique  to 
Pacific  islands,  this  wetland  type  found 
above  sea  level  in  volcanic  crater  remnants 
forms  as  a  result  of  poor  drainage 
characteristics  of  the  crater  rather  than  from 
sedimentation.  Floral  assemblages  exhibit 
distinct  zonaticn  while  the  faunal 
constituents  mey  include  freshwater, 
brackish,  and/or  marine  species.  Example: 
Aunu's  Island,  American  Samoa. 

8.  Anchialine  systems:  These  small  coastal 
exposures  of  brackish  water  form  in  lava 
d*:'pressions  or  elevated  fossil  reefs  have  only 
a  sut)surface  connection  in  the  ocean,  but 
show  tidal  fiuct-jations.  Differing  from  true 
estuaries  in  having  nc  surface  continuity 
with  streams  or  oceen  this  system  is 
characterized  by  a  distinct  biolic  commimity 
dominated  by  hienthis  algae  such  as 
Rhizccionium,  the  minerai  encrusting 
Schiuaothrix,  and  the  vascular  piaat  Ruppia 
maritima.  Characteristic  fauna  which  exhibit 
a  high  degree  ot  endemicity,  include  the 
m.-)l!usks  Thecsoxus  ncglectus  and  Tcariosus. 
Although  found  throughout  the  world,  the 
high  islands  of  the  Pacific,  are  the  cn'y  areas 
within  the  U.S.  where  this  system  can  be 
found. 

B.  Basin  structure.  Es^Jary  basins  may 
result  from  the  drowning  of  a  river  valley 
(ccastal  plains  estuarv),  the  drowning  of  a 
glacial  valley  I  fiord;  the  occurrence  of  an 
offshore  barrier  fb«r-bounded  estuary),  some 
tectonic  process  (fectonic  estuary),  or 
vclcamc  activity  (volcanic  esfuary). 

1.  Ccastal  plains  estuary:  Where  a  drowned 
valley  consists  ma:niy  of  a  single  channel, 
the  form  of  the  basin  is  feirly  regular  fic>nning 
a  simple  coastal  plains  estuary.  When  a 
channel  is  flooded  with  numerous  tributaries 
an  irregular  estuary  results.  Many  estuaries  of 
the  eastern  United  States  are  of  this  type. 

2  Fjord:  Estuaries  that  form  in  elongated 
steep  headlands  that  alternate  with  deep  U- 


shaped  valleys  resulting  from  glacial 
s(  riunng  are  called  fjords  Thpv  generally 
pcsst^ss  rocky  flccirs  or  ve^  thm  veneers  of 
sediment,  with  deposition  gene.rallv  being 
resvr:cteci  to  L.he  head  where  Uie  main  n^er 
e.iters.  Compared  tc  tothi  f~(;;rd  volume  iver 
discharge  is  small   But  niary  fiords  have 
restricted  tid?.i  ranges  at  'heir  nnouths  due  to 
sills,  or  upreachmg  sectica.s  A  the  b<Jt*om 
which  limit  fr<?e  ni:veinei:*    f  water,  often 
making  nver  f.ow  Iirse  w''-'  ^psoect  to  the 
tidal  prism.  TKe  deeoest  :iort;i)n8  a'^  i:i  the 
upstream  reaci;t'«,  *lie"'  ::.<.\-;r-im  .leptris 
can  range  from  800m  to  1200m  wfane  sii! 
depths  usually  range  from  40m  to  150m 

3.  Bar-bounded  estuary:  These  -"sv  it  frtjm 
the  development  of  an  offshore  ba^^er  su?  h 
as  a  beach  strand,  a  line  of  barrier  islands, 
reef  formations  a  line  of  moraine  debris,  or 
the  subsiding  remnants  o!  a  deltaic  lobe.  The 
basin  is  often  partially  exposed  at  low  tide 
and  iS  enclosed  bv  a  chain  of  offshore  bars 
of  barrier  islands  broken  at  intervals  by 
inlets.  These  bars  may  be  either  deposited 
offshore  or  may  be  coastcl  dunes  that  have 
become  isolated  by  recent  seal  level  rises. 

4.  Tectonic  estuary:  These  are  coastal 
indentures  that  have  formed  through  tectonic 
processes  such  as  slippage  aiong  a  £auh  line 
(San  Francisco  Bay),  folding  or  movement  of 
the  earth's  bedrock  often  with  a  large  inflow 
of  freshwater. 

5.  Volcanic  estuary:  These  coastal  bodiw  if 
open  water,  a  result  of  volcanic  processes  are 
depressions  or  craters  that  have  direct  and/ 
or  subsurface  connections  with  the  ocean  and 
may  or  may  not  have  surface  continuity  w:th 
streams.  These  formations  are  unique  to 
island  areas  of  volcanic  orgin. 

C  Inlet  tvpe.  Inlets  in  various  forms  are  an 
integral  part  of  tlie  estuaruie  environment  as 
they  regulate  to  a  certain  extent,  the  velocity 
and  magnitude  of  tidal  exchange,  the  degree 
of  mixing,  and  volume  of  discharge  to  the 
sea. 

1.  Unrestricted:  An  estuary  with  a  wide 
unrestricted  inlet  typically  has  slew  cur-ents, 
no  significant  turbulence  and  receives  the 
full  effect  of  ocean  wa^es  and  Icxral 
disturtwnces  which  serve  to  modify  the 
shoreline.  These  estuaries  are  partially 
m.'xed,  as  the  open  mouth  permits  the 
incursion  of  marine  waters  to  ccnsiderable 
distances  upstream,  appending  on  the  tidal 
amplitude  and  stream  gradient. 

2.  Restricted:  Restrictions  of  estuaries  can 
exist  in  many  forms:  Bars  barrier  islands, 
spiis,  sills,  and  more.  Restricted  inlets  result 
in  decreased  circulation .  more  pronounced 
longitudinal  and  verticfl  saunity  gradients, 
and  more  rapid  sedimentation.  However,  if 
the  est'-ary  mouth  is  restr<cted  by 
depositional  features  or  lend  closures,  the 
incoming  tide  may  be  held  back  until  it 
suddenly  breaks  forth  into  the  besin  as  a  tidal 
wave,  or  bore.  Such  currents  exert  prcfbund 
effects  on  the  nature  of  the  subtrate, 
turbidity,  and  biota  of  the  estuary. 

3.  Permanent:  Permanen<  inlets  are  usually 
opposite  the  mouths  of  md)or  rivers  and 
permit  nver  water  to  flew  inio  the  sea. 

4.  Temporary  Clntcrmiiteri  :  Temporary 
inlets  are  formed  by  stor-ns  and  frequently 
shift  position,  depending  on  tidal  flrrw,  the 
depth  of  the  sea,  and  sourn  waters  the 
frequency  r>f  'it'Trr;.  and  the  amount  of 
littoral  transport. 
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C  Bottom  composition  The  bottom 
rnmposition  of  estuariss  attests  to  the 
vigorous,  rapid,  and  complex  sedimentation 
processes  characteristic  of  most  coastal 
regions  with  low  relief.  Sediments  are 
derived  through  the  hydrologic  processes  of 
erosion,  transport,  and  deposition  carried  on 
by  the  sea  and  the  stream. 

1  Sand:  Near  estuan,'  mouths,  where  the 
predominating  forces  of  the  sea  build  spits  or 
other  depositional  features,  the  shore  and 
substrates  of  tbe  estuary  are  sandy.  The 
bottom  sediments  in  this  area  are  usually 
coarse,  with  a  graduation  toward  finer 
particles  in  the  head  resion  and  other  zones 
of  reduced  flow,  fine  siTty  sands  are 
deposited.  Sand  deposition  occurs  only  in 
wider  or  deeper  regions  wnprf  velocity  is 
reduced. 

2.  Mud:  At  the  base  level  of  a  stream  near 
its  mouth,  the  bottom  is  typically  composed 
of  loose  muds,  silts,  and  organic  detritus  as 
a  result  of  erosion  and  transport  from  the 
upper  stream  reaches  and  organic 
decomposition.  Just  inside  the  estuary 
entrance,  the  bottom  contains  considerable 
quantities  of  sand  and  mud,  which  support 
a  rich  fauna  Mud  flats,  commonly  buili  up 
in  estuarir.e  basins,  are  comp)osed  of  loose, 
coarse,  and  fine  mud  and  sand,  often 
dividing  the  original  channel. 

3.  Rock:  Rocks  usually  occur  in  areas 
where  the  stream  runs  rapidly  over  a  steep 
gradient  with  :ts  coarse  materials  being 
derived  from  the  higher  elevations  where  the 
stream  slope  is  greater.  The  lai:ger  fragments 
are  usually  found  in  shallow  areas  near  the 
stream  mouth 

4  CK'stor  shell  Throughout  a  major  portion 
if  She  world,  the  oyster  reef  is  one  of  the 
most  s.gnificant  fea'ures  of  estuaries,  usually 
being  fcund  near  the  mouth  of  the  estuary  in 
a  zone  of  moderate  wave  action,  salt  content, 
and  turbid;t>   It  is  often  a  major  factor  in 
modifying  estuar.ne  current  systems  and 
sedimentation,  and  may  occur  as  an 
elongated  island  or  peninsula  oriented  across 
the  main  current,  or  may  develop  parallel  to 
the  direction  of  the  current 

Group  II — Hydrographic 

A.  Circulation.  Circulation  patterns  are  the 
result  of  combined  influences  of  freshwater 
inflow,  tidal  action,  wind  and  oceanic  forces. 
and  serve  many  functions:  Nutrient  transport, 
plankton  dispersal,  ecosystem  flushing, 
salinity  control,  water  mixing,  and  more. 

1.  Stratified:  This  is  typical  of  estuaries 
with  a  strong  freshwater  influx  and  is 
commonly  found  in  bays  formed  from 
drowned"  river  valleys,  fjords,  and  other 
deep  basins.  There  is  a  net  movement  of 
freshwater  outward  at  the  top  layer  and 
saltwater  at  the  bottom  layer,  resulting  in  a 
net  outward  transport  of  surface  organisms 


of  bottom 


anil  net  inward  tran' 
organisms. 

2.  Non-stratified:  Estuaries  of  this  type  are 
found  where  water  movement  is  sluggish  and 
flushing  rate  is  low,  although  there  may  be 
sufficient  circulation  to  provide  the  basis  for 
a  high  carrying  capacity.  This  is  common  to 
shallow  embayments  and  bays  lacking  a  good 
supply  of  freshwater  from  land  drainage. 

3.  Lagoonal:  An  estuary  of  this  type  is 
ch^cterized  by  low  rates  of  water 
movement  resulting  from  a  lack  of  significant 
freshwater  influx  and  a  lack  of  strong  tidal 
exchange  because  of  the  typically  narrow 
inlet  connecting  the  lagoon  to  the  sea. 
Circulation  whose  major  driving  force  is 
wind,  is  the  major  limiting  factor  in 
biological  productivity  within  lagoons. 

B.  Tides.  This  is  the  most  imf)ortant 
ecological  factor  in  an  estuary  as  it  affects 
water  exchange  and  its  vertical  range 
determines  the  extent  of  tidal  flats  which 
may  be  exposed  and  submerged  with  each 
tidal  cycle.  Tidal  action  against  the  volume 
of  river  water  discharged  into  an  estuary 
results  in  a  complex  system  whose  properties 
vary  according  to  estuary  structure  as  well  as 
the  magnitude  of  river  flow  and  tidal  range. 
Tides  are  usually  described  in  terms  of  the 
cycle  and  their  relative  heights.  In  the  United 
States,  tide  height  is  reckoned  on  the  basis 
of  average  low  tide,  which  is  referred  to  as 
datura.  The  tides,  although  complex,  fall  into 
three  main  categories: 

1.  Diurnal:  This  refers  to  a  daily  change  in 
wafer  level  that  can  be  observed  along  the 
shoreline.  There  is  one  high  tide  and  one  low 
tide  per  day. 

2.  Semidiurnal:  This  refers  to  a  twice  daily 
rise  and  fall  in  water  that  can  be  observed 
along  the  shoreline. 

3.  Wind/Storm  tides:  This  refers  to 
fluctuations  in  water  elevation  to  wind  and 
storm  events,  where  influence  of  lunar  tides 
is  less. 

C.  Freshwater.  According  to  nearly  all  the 
definitions  advanced,  it  is  inherent  that  all 
estuaries  need  freshwater,  which  is  drained 
from  the  land  and  measurably  dilutes 
seawater  to  create  a  brackish  condition. 
Freshwater  enters  an  estuary  as  runoff  from 
the  land  either  from  a  surface  and/or 
subsurface  source. 

1 .  Surface  water;  This  is  water  flowing  over 
the  ground  in  the  form  of  streams.  Local 
variation  in  runoff  is  dependent  upon  the 
nature  of  the  soil  (porosity  and  solubility), 
degree  of  surface  slope,  vegetational  type  and 
development,  local  climatic  conditions,  and 
volume  and  intensity  of  precipitation. 

2.  Subsurface  water-  This  refers  to  the 
precipitation  that  has  been  absorbed  by  the 
soil  and  stored  below  the  surface.  The 
distribution  of  subsurface  water  depends  on 


local  climate,  topography,  and  the  porosity 
and  permeability-  of  the  underlying  soils  and 
rocks.  There  are  two  main  subtypes  of  surface 
water: 

a.  Vadose  water:  This  is  water  in  the  soil 
above  the  water  table.  Its  volume  with 
respect  to  the  soil  is  subject  to  considerable 
fluctuation. 

b.  Groundwater:  This  is  water  contained  in 
the  rocks  below  the  water  table,  is  usually  of 
more  uniform  volume  than  vadose  water,  and 
generally  follows  the  topographic  relief  of  the 
land  being  high  hills  and  sloping  into 
valleys. 

Group  III— Chemical 

A.  Salinity.  This  reflects  a  complex  mixture 
of  salts,  the  most  abundant  being  aodium 
chloride,  and  is  a  very  critical  factor  in  the 
distribution  and  maintenance  of  many 
estuarine  organisms  Based  on  salinity,  there 
are  two  basic  estuarine  types  and  eight 
different  salinity  zones  (expressed  in  parts 
per  thousand-ppt.) 

1 .  Positive  estuary:  This  is  an  estuary  in 
which  the  freshwater  influx  Is  sufficient  to 
maintain  mixing,  resulting  in  a  pattern  of 
increasing  salinity  toward  the  estuary  mouth. 
It  is  characterized  by  low  ox>'gen 
concentration  in  the  deeper  waters  and 
considerable  organic  content  in  bottom 
sediments. 

2.  Negative  estuary:  This  is  found  in 
particularly  arid  regions,  where  estuary 
evaf)oration  may  exceed  freshwater  inflow, 
resulting  in  increased  salinity  in  the  upf>er 
part  of  the  basin,  especially  if  the  estuary 
mouth  is  restricted  so  that  tidal  flow  is 
inhibited.  These  are  typically  very  salty 
(hyperhaline),  moderately  oxygenated  at 
depth,  and  possess  bottom  sediments  that  are 
poor  in  organic  content. 

3.  Salinity  zones  (expressed  in  ppt): 

a.  H>T3erhaline — greater  than  40  ppt. 

b.  Euhaline — 40  ppt  to  30  ppt. 

c.  Mixhaline — 30  ppt  to  0.5  ppt. 

(1)  Mixoeuhaline— greater  than  30  ppt  but 
less  than  the  adjacent  euhaline  sea. 

(2)  Polyhaline— 30  ppt  to  18  ppt. 

(3)  Mesohaline — 18  ppt  to  5  ppt. 

(4)  Oligohaline — 5  ppt  to  0.5  ppt. 

d.  Limnetic:  Less  than  0.5  ppt. 

B.  pH  Regime:  This  is  indicative  of  the 
mineral  richness  of  estuarine  waters  and  falls 
into  three  main  categories: 

1.  Acid:  Waters  with  a  pH  of  less  than  5.5. 

2.  Circumneutral:  A  condition  where  the 
pH  ranges  from  5.5  to  7  4. 

3  Alkaline:  Waters  with  a  pll  greater  than 
7.4. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Discretionary  Grant  Program 
Announcement  for  Adoption 
Opportunities,  Crisis  Nurseries/Respite 
Care  end  Child  Wetfare  Training 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACVT), 
Administration  for  Childrsn  and 
Families  [ACF";.  Department  of  Health 
and  Human  Services  iDHHS! 
ACTION:  Announcement  of  the 
availability  of  financial  assistance  and 
request  for  applications  to  carry'  out 
demonstration  and  training  prGiect.s 
under  programs  m  the  Children's 
Bureau,  Administration  on  Children, 
Youth  and  Families 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  (ACWi 
announces  the  availability  of  fiscal  year 
1993  funds  for  competing  new 
discretionary  grants  in  the  following 
program  areas  Adoption  Opportunities. 
Cnsis  Nurseries/'Respita  Care  and  Child 
Welfare  Training  Funding  for  ACYF 
grants  and  cooperative  agreements 
under  this  announcement  is  author z^'d 
by  legislation  governing  each  program 
area 

This  announcement  contains  all  of  the 
necessary  application  matenal  to  apply 
for  these  grants  and  cooperative 
agreements. 

DATES:  The  closing  date  for  the  receipt 
of  ail  applications  under  this 
announcement  is  Aug\jst  30,  1993. 
AOORESSCS:  Application  receipt  point; 
Department  of  Health  and  Human 
Services  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  Room  341-F,  Hubert  H. 
Humphrey  Building,  2000 
Independence  Avenue,  SVV., 
Washington.  DC  20201,  Attn: 

(Reference  announcement 

number  and  pnonty  area,), 
FOn  FURTHER  INFORMATION  CONTACT: 
Administration  on  Children,  Youth  and 
Families,  Children's  Bureau,  P  0  Box 
1182.  Washington,  DC  20013. 
Telephone:  (202)  205-8618. 
SUPPLEMENTARY  INFORMATION:  For  the 
past  11  years,  ACYF  has  published  most 
of  its  priority  areas  for  funding  as  part 
of  the  ACF  Coordinated  Ehscretionary 
Funds  Program  announcements.  This 
year,  program  announcements  will  be 
issued  separately  by  each  ACF  agency. 

The  Administration  on  Children, 
Youth  and  Families  (ACYF)  administers 
national  programs  for  children  and 
youth,  works  with  States  and  local 


communities  to  develop  services  which 
support  and  strengthen  family  life,  seeks 
out  joint  ventures  with  the  private 
s«iior  to  enhance  the  lives  of  children 
aiid  Lheir  famines,  and  provides 
information  and  other  assistance  to 
parents- 

The  concerns  of  ACYF  extend  to  all 
fhildr«n  from  birth  through 
adolescence,  with  particular  emphasis 
on  children  who  have  special  needs. 
Many  of  the  programs  administered  by 
the  agencv  fo<:us  on  children  from  low- 
income  families,  children  and  youth  in 
need  of  foster  care,  adoption  or  other 
child  welfare  services;  preschool 
children  and  preschool  children  with 
disabilities;  abused  and  neglected 
children;  runaway  and  homeless  youth; 
and  cJiiIdren  from  American  Indian  and 
migrant  families. 

the  priority  areas  for  three  ACYF 
programs  are  included  in  this 
announcement  Adoption 
Opportiinities.  Child  Welfare  Services 
Training  and  Temporary  Child  Care  and 
Crisis  Nurseries.  The  priority  areas 
identified  in  this  announcement  are 
derived  from  legislative  mandates  as 
well  as  DHpartmenta!  goals  and 
initiatives.  The  priorities  reflect  the 
state  of  cunent  knowledge  as  well  as 
emerging  issues  which  come  to  ACYF's 
attention  by  several  means  including 
consuitaiion  with  advocates. 
pohcvmakers,  and  practitioners  in  the 
field,' 

The  pnor.tias  seek  to  focus  attention 
on  and  to  encourage  demonstration 
efforts  to  obtain  new  knowledge  and 
improvements  in  service  delivery  for  the 
solution  of  particular  problems  and  to 
promote  the  di.ssemination  and 
utilization  of  the  knowledge  and  model 
practices  developed  under  these 
pnorities. 

This  program  announcement  consists 
of  three  parts  Part  I  provides 
information  on  the  goals  of  the 
Children's  Bureau  (CB),  the  ACYF  office 
which  is  requesting  applications,  and  its 
statutory  authorities  for  awarding 
grants. 

Part  n  describes  the  review  process 
and  the  programmatic  priorities  under 
which  applications  are  being  solicited. 

Part  III  provides  information  and 
instructions  for  the  development  and 
submission  of  applications. 

Pari  I — Introduction 

A.  Cools  of  ACYF's  Children's  Bureau 

Within  ACYF,  the  Children's  Bureau's 
Division  of  Child  Welfare  plans, 
manages,  coordinates  and  supports 
child  welfare  services  programs.  It 
administers  the  Foster  Care  and 
Adoption  Assistance  Program,  the  Child 


Welfare  Services  Program,  the  Child 
Welfare  Research.  Demonstration  and 
Training  Program,  the  Adoption 
Opportunities  Program,  the  Temporary 
Child  Care  and  Crisis  Nurseries 
Program,  and  the  Abandoned  Infants 
Assistance  Program. 

The  Bureau's  programs  are  designed 
to  promote  the  welfare  of  all  children, 
including  disabled,  homeless, 
dependent  or  neglected  children  and 
their  families.  The  programs  aid  in 
preventing  and  remedying  the  neglect, 
abuse  and  exploitation  of  children  and 
the  unnecessary  separation  of  children 
from  their  families. 

B.  Statutory  Authorities  Covered  Under 
This  Announcement 

•  The  Adoption  Opportunities 
Program  provides  financial  support  for 
demonstration  projects  to  improve 
adoption  practices,  to  eliminate  barriers 
to  adoption  and  to  find  permanent 
homes  for  children,  particularly 
riiildren  with  special  needs. 
Authorization;  The  Child  Abuse 
Prevention  and  Treatment  and  Adoption 
Reform  Act  of  1978.  Title  11.  Section 
203,  Public  Law  95-266;  and  the  Child 
Abuse  Prevention,  Adoption  and  Family 
Services  Act  of  1988.  Title  11,  Section 
201.  Public  Law  100-294.  Public  Law 
102-295.  42  U.SC.  5113  et  seq,  CFDA; 
93.652. 

•  The  Temporary  Child  Care  for 
Children  With  Disabilities  and  Crisis 
Nurseries  Program  provides 
demonstration  grants  to  States  to  assist 
private  and  public  agencies  in 
developing  temporary  child  care  (respite 
care)  for  children  with  disabilities  and 
crisis  nurseries  for  children  at  risk  of 
child  abuse  and  neglect.  Authorization; 
Temporary  Child  Care  for  Children  With 
Disabilities  and  Crisis  Nurseries  Act  of 
1986.  as  amended,  42  U.SC.  5117a. 
5117b.  5117c.  CFDA;  93.656. 

•  The  Child  Welfare  Services 
Training  Program  provides  discretionary 
grants  to  accredited  public  or  other 
nonprofit  institutions  of  higher  learning 
to  develop  and  improve  educational  and 
training  programs  to  assist  child  welfare 
agencies  to  upgrade  skills  and 
qualifications  of  staff.  Authorization; 
Section  426(a)(1)(C)  of  the  Social 
Security  Act,  as  amended,  42  U.SC. 
626(a)(1)(C).  CFDA;  93.648. 

Part  n— Review  Process  and  Priority 
Areas 

A.  Eligible  Applicants 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  which  are 
eligible  to  apply  under  that  priority 
area.  Since  eUgibility  varies  among 
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priority  areas  depending  on  statutory 
provisions,  it  is  critical  that  the 
"Eligible  Applicants"  section  under 
each  specific  priority  area  be  read 
carefully. 

Before  applications  are  reviewed, 
each  application  will  be  screened  to 
determine  that  the  applicant 
organization  is  an  eligible  applira'^.f  as 
specified  under  the  selcded  pnonty 
area  Applications  from  organizations 
which  do  not  meet  the  eligibility 
requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  applK^ant  v\'i!l  Im 
so  informed. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  under 
any  of  the  priority  areas.  On  all 
applications  developed  jointly  by  more 
than  one  agency  or  organization,  the 
applications  must  identify  only  one 
organization  as  the  lead  organization 
and  official  applicant.  The  Other 
participating  agencies  and  organizations 
can  be  included  as  co-participants, 
subgrantees  or  subcontractors.  For-profit 
organizations  are  eligible  to  participate 
as  subgrantees  or  subcontractors  with 
eligible  non-profit  organizations  under 
all  of  the  priority  areas 

Any  non-profit  agency  which  ha.s  not 
previously  received  Federal  support 
must  submit  proof  of  non-profit  status 
with  its  grant  application.  The  non- 
profit agency  can  accomplish  ifiis  either 
by  making  reference  to  its  listing  in  the 
Internal  Revenue  Services  (IRS)  most 
recent  list  of  tax-exempt  organizations 
or  by  submitting  a  copy  of  its  letter  frorri 
tlie  IRS  under  IRS  Code  section 
501(c)(3).  AC\T  cannot  fund  a  non 
profit  applicant  without  acceptable 
proof  of  its  non-profit  status 

B.  Review  Pmcess  and  Funding 
Decisions 

Timely  applications  from  eligible 
applicants  will  be  reviewed  and  stored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  of  the 
Federal  government,  will  use  the 
evaluation  criteria  listed  in  Section  C. 
Evaluation  Cnteria.  to  review  and  score 
the  applications.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions 

ACYF  reserves  the  option  ot 
discussing  applications  with,  or 
referring  them  to,  other  Federal  or  non 
Federal  funding  sources  when  this  is 
determined  to  be  in  the  best  interest  of 
the  Federal  government  or  the 
applicant.  It  may  also  solicit  comments 
from  ACYF  Regional  Office  staff,  other 
Federal  agencies,  interested 
foundations,  national  organizations, 
specialists,  experts,  States  and  the 
general  public,  These  comments,  along 


with  tho,se  of  liie  expert  reviewers,  will 
be  considered  by  ACYF  m  making 
funding  decisions. 

In  making  decisions  on  awards,  ACYF 
may  give  preference  to  applications 
which  focus  on  or  feature:  minority 
populations,  a  substantial  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services,  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations  involved  in 
the  administration  or  delivery  of  human 
services,  substantial  involvement  of 
volunteers:  substantial  involvement 
(either  financial  or  programmatic)  of  the 
private  ^ecxc-:  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  program.matic 
focus  on  those  most  ;n  need,  and/or 
substantial  involvement  in  the  proposed 
projet^t  by  national  or  community 
foundations 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  refied  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations  In  making  these 
decisions,  .^CYF  may  also  take  into 
account  the  need  to  avoid  unnecessary 
duplication  of  effort. 

C  Evaluation  Criteria 

A  pane!  of  at  least  three  reviewers 
i primarily  experts  from  outside  the 
Federal  government]  v\-ill  review  the 
applications  Applicants  should  ensure 
that  they  address  each  minimum 
requirement  in  the  priority  area 
description  under  the  appropriate 
section  of  the  Program  Narrative 
Statement 

Reviews  wul  determine  the  strengths 
and  weaknesses  of  each  proposal  in 
terms  of  the  evaluation  criteria  listed 
below,  provided  comments  and  assign 
numencal  scores.  The  point  value 
fullov\'ing  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  section  may  be  given 
m  the  review  process. 

.'\ppi!(:ations  under  all  priority  areas 
will  be  evaluated  against  the  following 
criteria. 

1  Objective  and  Need  for  Assistance  (20 

Points) 

The  extent  to  which  the  application 
pinpoints  any  relevant  physical, 
economic,  social,  financial,  institutional 
or  other  problems  requiring  a  solution; 
demonstrates  the  need  for  the 
assistance;  states  tne  principal  and 
subordinate  obiectives  of  the  project; 
provides  supporting  documentation  or 


other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
include  and/or  references  relevant  data. 
The  application  must  identify  the 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project. 
Maps  and  other  graphic  aids  may  be 
attached. 

2.  Results  or  Benefits  Expected  (20 
Points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived,  the  extent  to  which  they  tre 
consistent  with  the  objectives  of  the 
proposal,  and  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  poUcy,  practice,  theory 
and/or  research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results. 

3.  Approach  (35  Points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project,  and  details  how  the  proposed 
work  will  be  accomplished;  cites  factors 
which  might  accelerate  or  decelerate  the 
work,  giving  acceptable  reasons  for 
taking  the  proposed  approach  as 
opposed  to  others;  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvements;  provides  for  projections 
of  the  accomplishments  to  be  achieved; 
and  lists  the  activities  to  be  carried  out 
in  chronological  order,  showing  a 
reasonable  schedule  of 
accomplishments  and  target  dates. 

The  extent  to  which,  when  applicable, 
the  application  identifies  the  kinds  of 
data  to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  The  extent  to  which  the 
application  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  extent  to  which  the 
application  identifies  each  organization, 
agency,  consultant,  or  other  key 
individuals  or  groups  who  will  work  on 
the  project,  along  with  a  description  of 
the  activities  each  will  undertake  and 
the  nature  of  their  effort  or  contribution. 

4.  Staff  Background  and  Organization's 
Experience  (25  Points) 

The  extent  to  which  the  background 
of  the  project  director/principal 
investigator  and  key  project  staff 
(including  name,  address,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
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experience  of  the  organization 
demonstrate  tJie  applicant's  abiiity  to 
effectively  and  efficiently  administer  ihn 
project.  The  extent  to  which  the 
application  descT';bes  ihe  rvlationship 
b-itween  the  ;  rr posed  prciwJ  and  other 
relevant  work  planned  ari!iir;:«'ed  ar 
underway  ly  i:-:=  up;:  .icaiit 

D  Structure  of  Priority  Area 
Descriptions 

Each  priority  area  description  is 
co.m  posed  of  the  following  sections: 

Eligible  Applicants :  This  section 
specifies  iht*  type  of  organization  which 
is  eligible  to  »!pp!y  under  the  particular 
prori'y  area.  Specific  Testrictions  are 
also  noted,  --vhere  applicable. 

Purpose:  This  section  presents  the 
basic  friTLe  and/ar  broad  goai(s)  of  the 
pnon'y  a.'ea. 

Backg-ound  Information:  This  section 
briefly  discusses  the  current  state-of-the- 
art  and/or  current  state-of-practice  that 
supports  the  need  for  the  particular 
priority  area  activity.  Relevant 
information  on  projects  previoxisly 
funded  b\  AC^T  and/or  other  State 
models  are  noted,  where  applicable. 
Some  priority  areas  specify  individuals 
to  contaa  for  more  information. 

SLnirr.urn  Hsquirewentsfor  Project 
Design.  Th.s  section  presents  the  Has-s 
set  of  issues  inat  must  be  addressed  m 
the  application.  Typically,  they  relate  to 
prolect  deSign  evaluation,  ar.d 
rommur.ity  invjlvt^ii^ent.  Th.s,  section 
al.so  asks  for  specific  ii.formalion  on  the 
proposed  proiect.  Inclusion  ar.d 
discussion  of  these  items  '.n  the 
applic-ant  s  proposal  is  important  since 
Lhey  will  be  used  by  the  '"-ibwers  in 
evaluating  the  p'-oposai  against  the 
evaluation  critena.  PTO)e<-"t  products, 
continuation  of  the  project  effort  after 
Lhe  Federal  support  ceases,  and 
disserninaticn/utiiizstiun  aaivities,  if 
appropriate,  should  also  tm  addre^s^nl. 

Frciect  Duration  This  se»-tion 
specifies  the  irtajtimum  allowatjle  iHngth 
cf  time  for  ^''la  protect  period,  it  refers 
to  the  anv.,u:it  of  time  for  wh'ct!  Feder«l 
funding  :s  available. 

Federal  Shire  of  Prcject  Cost:  This 
section  specifies  the  majamum  amount 
of  Federal  support  for  the  proiect 

Each  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  Lhe  project  costs  and 
Uje  anbcipated  number  of  pro)ects  to  be 
funded.  The  term  budget  period  refers  to 
the  interval  of  time  (usually  12  months) 
into  which  a  multi-year  period  of 
assistance  (project  penod)  is  divided  for 
budgetary  and  funding  purposes.  The 
term  project  period  refers  to  the  total 
time  a  project  is  approved  for  support, 
including  any  extensions. 


Matrhing  Requirement:  This  section 
s;  fKifies  the  minimum  non-Federal 
ron'.nbution.  either  through  cash  or  in- 
Itmd  matcn.  that  is  required.  Applicants 
are  encour3i^«d  to  me*?t  their  match 
requlrem^^^its  through  cfish 
contnbut!  liis.  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  Lhe 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share,  Therefore,  a 
projert  -^questing  $50,000  in  Federal 
funds  must  include  a  match  of  at  least 
$16,666  (25  percent  of  the  total  project 
cost). 

Anticipated  Number  of  Projects  To  Be 
Funded:  This  swtior  spec  ifies  the 
number  of  projects  tJiat  ACYT 
anticipates  it  will  fund  in  the  priority 
area.  CFDA  This  section  identifies  the 
Catalog  of  Federal  Uomeslic  AssistanctJ 
(CFDA)  numb«=>r  and  title  of  Lhe  program 
under  whir.h  applications  in  this 
prior.'y  area  will  be  funded.  This 
inforrnstion  is  needed  to  conplete  item 
10  on  tfie  SF424 

Where  appropriate,  applicants  may 
propose  pioject  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  Lhe 
mininnims  specified  in  Lhe  various 
priority  areas  when  the  applicant  is  able 
to  do  so.  .An  applicant  should  ensure  the 
availability  of  aiiv  amount  proposed  as 
match  prior  to  •Deluding  it  in  the 
budget.  The  non-Federal  share  must  be 
met  by  a  graiit^^e  during  the  life  of  the 
project  Otherwise,  ACF  will  disallow 
any  unmatched  Federal  funds. 

For  priority  areas  advertising  multi- 
year  profe<:ts,  awards,  on  a  competitive 
ba.'is.  will  be  for  a  one-year  budget 

fieri od,  aifhough  pro)e<:t  periods  may  be 
onger.  ^ppi.,.:ations  for  continuation 
grants  funded  under  these  awards 
beyond  Llie  one-year  budget  period,  but 
within  the  pro)ef:t  period,  will  be 
entertained  in  sub-sequent  years  on  a 
non-compeL'tsve  basis,  subject  to  the 
availability  ot  funds,  sa^istactory 
pmiiiess  of  the  ^antee  and  a 
Qeteraxmation  .made  thai  conUnued 
funding  would  be  in  lhe  best  interest  of 
the  Government. 

E.  Available  Funds 

ACYF  intends  to  award  new  grants 
and  cooperstive  agreements  resulting 
from  this  announcement  during  the 
fourth  quarter  of  fiiscal  year  1993  and, 
possibly,  dunng  the  first  and  second 
quarters  of  fiscal  year  1994,  subject  to 
the  availability  of  funding. 

F.  List  of  Priority  Areas 

1  01 — Developing  Collaborative  Efforts 
Between  Foster  Care  and  Adoption 


Staff  to  Improve  Child  Welfare 
Services 
1.02 — National  Resource  Center  for 
Special  Needs  Adoption 

1  03 — Leadership  Development: 

Adoptive  Parent  Groups 
1  04 — Increase  Adoptive  Placements  of 

Minority  Children 
1.05 — Adoptive  Placement  of  Foster 

Children 
1.06 — Post-Legal  Adoption  Services 
1.07 — F^fessional  Eoucation  for  Public 

Child  Welfare  Practitioners 
1  08A — Temporary  Child  Care  for 

Children  with  Disabiinios  and 

Chronically  111  Children,  and 
1,08B — Crisis  Nurseries 

G,  Priority  Areas 

1.01    Developing  Qillaborative 
Efforts  Between  Foster  Care  and 
Adoption  Staff  to  Improve  Chald 
Welfare  Services. 

Eligible  Applicants:  Public  State 
agencies.  Only  one  agency  per  Federal 
Region  will  be  awarded  a  grant. 

Purpose:  To  establish  and  improve 
collaboration  and  develop  linkages 
between  public  child  welfare  agency 
foster  care  and  adoption  staff  in  order  to 
improve  practices  related  to  one  or  more 
of  the  issues  addressed  in  the 
background  section.  The  State  that 
receives  funding  within  its  Region  will 
be  designated  as  the  lead  State.  That 
State  will  assume  responsibility  for 
bringing  together  foster  care  and 
adoption  staff  in  participating  States 
within  its  Region  to  address  effective 
intervention  approaches  to  deal  with 
placement  issues. 

Background:  It  is  the  policy  of  all 
States  to  encourage  adoption 
opportunities  for  children  with  special 
needs  who  are  without  permanent 
families  and  who  could  benefit  from 
adoption.  In  most  agencies,  children 
enter  the  child  welfare  system  through 
protective  services  units  which 
determine  whether  the  child  is 
dependent,  neglected  or  abandoned. 
Generally,  children  are  placed 
temporarily  in  substitute  care  pending 
en  assessment  of  the  child's  needs  and 
Lhe  family  situation.  When  children  are 
in  substitute  care,  agencies  must 
develop  a  case  plan  for  each  child  and 
conduct  periodic  case  reviews  and 
dispositional  hearings  to  monitor 
progress  under  the  plan  and  to  evaluate 
its  appropriateness  for  attaining  a 
permanent  home. 

There  are  a  number  of  issues  which 
may  be  directly  related  to  a  lack  of 
coordination  and  collaboration  among 
public  child  welfare  agencies.  ACYF  has 
identified  three  issues  which  should  be 
addressed  under  this  priority  area.  One 
of  the  issues  to  be  addressed  is  the 
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child's  first  foster  care  placement, 
which  may  ultimately  become  a 
permanent  placement.  Over  60  percent 
of  adopted  special  needs  children  have 
been  adopted  by  their  foster  parents 
Therefore,  workers  must  carefully 
consider  this  factor  when  selecting 
initial  foster  care  placem.ents 
Consideration  must  be  given  to  whetlitr 
the  best  interests  of  the  child  would  be 
served  if  the  foster  care  placement 
becomes  a  permannnt  home.  With 
respect  to  this  issue  particular  attention 
must  be  given  to  a  number  of  critical 
matters,  including  race,  ethnicity  and 
culture.  This  ;s  especially  trae  for 
special  needs  childi-en  who  may  be 
older  and  aware  of  their  cultural 
histories,  their  siblings  and  their 
extended  families. 

Recently,  foster  parents  have  resorted 
to  the  courts  when  children  are  removed 
from  their  foster  homes  for  adoptive 
placement  in  other  homes  that  the 
agency  has  determined  are  more  in  the' 
child's  best  interest.  These  cases 
generate  considerable  publicity  and  are 
very  damaging  to  the  children,  who  may 
be  m.oved  to  yet  another  foster  family 
home  until  tlie  court  determines  where 
the  child  is  to  permanently  reside.  The 
child  welfare  system  must  take  more 
responsibility  tor  the  consequences  of 
placement  decisions;  therefore,  better 
planning  m.ust  ensure  that  both  initial 
and  perm.anent  placements  for  these 
children  are  timely  and  appropriate. 

A  second  issue  to  be  aocu-essed 
involves  adoptive  children  who  require 
residential  placements.  These 
placements  should  be  considered  as 
interim  placements  in  the  hopes  that  the 
child  will  eventually  return  to  the 
adoptive  family  However,  staff  in 
residential  facilities  do  not  have  access 
!o  training  on  adoption  issues  as  they 
relate  to  the  child  amd  the  adoptive 
family.  Consequently,  staff  may  fail  to 
work  v\Tth  families  toward  the 
r'.Hmifi cation  of  the  child  with  the 
family  The  residential  facilities  are 
usually  private  agencies  and  are 
accustomed  to  providing  services  to 
children  who  have  been  abused  and 
neglected:  Coordination  needs  to  be 
effected  among  child  welfare  agencies 
and  residential  facilities  to  achieve 
comprehensive  services  for  these 
children. 

The  third  issue  to  be  addressed  is  the 
organizational  separation,  m  many  State 
agencies,  of  foster  care  and  adoption 
staff.  Such  stmctural  separation  tends  to 
hinder  communication,  case  planning 
and  case  management  for  children  who 
move  from  foster  care  status  to  adoption 
status. 

ACYF  seeks  proposals  from  States  for 
projects  which  will  improve 


Regtons 

States 

1  

Vermont     Connecticut,     Maine. 

Massachusetts.     New     Hamp- 

shire. Rhode  Island. 

II  

New  'Vortc.  New  Jersey,  Virgin  Is- 

lands. Puerto  Rico 

Ill 

Deia*a'e     Maryland,    Perwisytva- 

n.d    V    pin.a   vV est  Virginia.  Dts- 

tnct  ot  CoJomt)ia 

IV 

Alabama.  Rortda,  Georgia,  South 

Carolina.  Kentucky.  Mississippi. 

North  Carotina,  Tennessee. 

V 

Illinois.  MJchJgan.  Ohio,  Wiscon- 

sin, Miipps.'^ta.  Indiana. 

VI 

Texas.  Aka-,s,is  Louisiana,  New 

Mexico,  Owa'vsma 

VII 

Missouri,   Iowa,   Nebraska,   Kan- 

sas. 

VIII 

Cokxado,    Montana.    North    Da- 

kota. South  Dakota,  Utah.  Wyo- 

ming. 

IX 

Calitomta,  Arizona.  Nevada.  Ha- 

waii. 

X 

Washington,     Alaska,     Oregon, 

Idaho. 

collaboration  among  fostf::  c-ire  an;: 
adoption  services  staff  with.n  th^^ 
participating  States  in  a  Region.  These 
three-year  grants  wnl  rui-ninate  in  the 
development  ana  iT:r.Hr:entation  of 
models  of  cooT■Jl:i5•^^i  services  to  foster 
and  adoptive  chn.iren  designed  and 
tested  in  each  Region. 

Minimum  Requirements  for  Project 
Design.  In  order  to  successfully  compete 
luider  this  priority  area,  the  applicant 
should; 

•  Focus  on  addressing  one  or  more  of 
the  issues  addressed  in  the  background 
section. 

•  Provide  letters  of  support  for  the 
project  from  a  minimum  of  three  States 
in  the  Region  (which  includes  the  State 
submitting  the  application)  that  would 
participate  in  the  project. 

•  Describe  the  existing  organization 
of  foster  care/adoption  services  in  States 
within  the  Region  and  the  need  to 
develop  and  implement  a  new  approach         ,,__, .  __  -,^„  »  , 

for  these  two  functions  to  work  together     ^  ^^^-  ^?-6"  AdopUon 

more  effectively.  ^J'^nu'^T.T  ^T^^'  ^''°"  1°^^""^  °^ 

the  Child  Abuse  Prevention  and 

•  Identify  and  descnbe  existing  Treatment  and  Adoption  Act  of  1978.  as 
barriers  to  coordination  in  practice  and       amended 

poUcy  in  the  States  that  would 

participate  in  the  project.  ^  02    National  Resource  Center  for 

.  Provide  assurances  that  a  key  ^P^*^'  ^eeds  Adoption 
representative  who  can  speak  for  the  Eligible  Applicants:  Any  State,  local, 

project  would  attend  an  annual  three-  public  or  private  non-profit  agency  or 

day  Adoption  Opportunities  grantees  organization,  including  accredited 

meeting  in  Washington,  D,C.  colleges  and  universities,  may  submit 

.  Provide  assurances  that  the  project  applications  under  this  announcement, 

would  be  staffed  and  implemented  c.„,"Tnfl     -l^'Tl     assistance  to 

.w    rtA  J         r»u       fc    .•        f»u  State  and  local,  public  and  private  child 

within  90  days  of  the  notification  of  the  ,, i  .j     »  •     r     .u 

Brant  award  welfare  and  adoption  agencies  for  the 

°  development,  expansion,  strengthening 

Federal  Share  of  Project  Cost:  The  and  improvement  of  the  quality  and 

Federal  share  per  project  will  be  up  to  effectiveness  of  adoption  services  to 

$75,000  per  year.  children  and  families  through  the  (1) 

Project  Duration:  The  length  of  the  dissemination  of  materials,  including 

project  must  not  exceed  36  months.  curricula,  guidelines  and  training 

Matching  or  Cost  Sharing  materials;  (2)  development  and 

Requirement:  Grantees  must  provide  at  dissemination  of  models  of  effective 

least  25  percent  of  the  total  cost  of  the  practices  and  programs;  (3)  provision  of 

project.  The  total  approved  cost  of  the  technical  assistance  to  States  selected  by 

project  is  the  sum  of  the  ACYF  share  ^^  Children's  Bureau;  and  (4) 

and  the  non-Federal  share.  A  project  participation  in  program  reviews  and 

requesting  $75,000  per  year  in  Federal  other  Children's  Bureau  reviews, 

funds  must  include  a  match  of  at  least  ^  ^^'^  8™"'  ^^^  ^  awarded  as  a 

$25,000  per  year  (25  percent  of  the  total  Cooperative  Agreement 
yearly  pr^ect  cost  of  $100,000).  The  Background  InformaUon:  Adoption  is 

non-Federal  share  may  be  cash  or  in-  f  '^"^'".^  '^?'.f/  '"  achieving  permanent 

kind  contributions,  although  applicants  ^°J^^'  ^°'  children  with  special  needs 

are  encouraged  to  meet  their  match  ^^°  are  m  the  public  child  welfare 

rt^qu.rements  through  cash  sy stern.  In  the  past  decade,  the 

contributions  Adoption  OpportuniUes  Program  has, 

through  grants  and  contracts,  developed 

Anticipated  Number  of  Projects:  It  is  extensive  resources,  training  materials 

anticipated  that  10  projects  will  be  and  program  models  to  address  barriers 

funded,  one  m  each  Department  of  to  the  adoption  of  these  children. 
Health  and  Human  Services  Region.  Several  national  programs  have  been 

The  Regions,  and  the  States  included  funded  to  assist  agencies  in  improving 

in  them,  are  as  follows:  services  to  children  with  special  needs. 
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to  adoptive  families  and  to  famihe*  who 
wish  to  adopt.  The  current  National 
Resource  Center  for  Special  Needs 
Adoption  (NRCl.  funded  from  1985  to 
September  1993.  provides  training, 
technical  assistance  and  consultaucr,  »-i 
.rnprovB  adoption  services  for  Lihiidren 
wiih  specidi  needs.  The  National 
.•\doption  Information  Clear ;nfth')iis8, 
operating  under  a  contraa  rinded  from 
Sep'nmber  1990  ur.til  September  1993. 
p'ovidus  aiforr^iation  ^o  the  public  on 
dii  .isptjcts  ot  inlant  adoption  and  on  the 
adoption  of  children  with  special  needs. 
That  contract  will  be  competed  again  in 
F^  1993.  And,  the  National  Adoption 
Center,  funded  from  1982  to  1993, 
cp^rates  a  national  adoption 
leiet  on-.monicjtions  network  which 
b;;ows  States,  adoption  exchanges  and 
agencies,  parent  groups  and  national 
organiiations  to  comm;jnicate  with  one 
another  about  adoption  concerns  and  to 
register  <;pecial  needs  children  and 
prospective  families. 

These  national  programs,  as  weii  as 
demonstration  grants  that  have  been 
F-'deri'v  vopcrted.  have  successfully 
assi";  ed  '^Mtes  in  placing  greater 
numbers  of  children  with  adoptive 


nilies  and,  in  some  cases,  have 


h;;-   !►-!    narses  and  improvements  in 
$••  -- A  ;  1-  a  i  ption  systems.  However, 
s;x  p:  i,'  ir:i  areas  have  been  identified 
in  the  adoption  legislation  (Pub.  L.  102- 
295,  the  Child  Abuse  Prevention  and 
Treatment  Act  of  1992)  as  requiring 
additional  attention;  these  (1)  include 
minority  children  placements,  (2)  post- 
legal  adoption  services,  (3)  the 
placement  of  foster  care  children  legally 
free  for  adoption  (4)  national  adoption 
recruitment,  C?)  the  development  of 
interdisaplinary  approaches  to  meet  the 
needs  of  (Children  who  are  waiting  for 
adoption  and  the  needs  of  adoptive 
families  and  the  (6)  training  of  minority 
leaders.  Most  of  the  concerns  addressed 
in  the  legislation  are  included  in  this 
announcement. 

Minimum  Fequirvments  for  Project 
Design:  The  Nadonal  Resource  Center 
for  Special  Needs  Adoption  should 
provide  child  welfare  and  adoption 
agencies  with  broader  access  to  methods 
and  techniques  for  expanding  and 
improving  special  needs  adoption 
services.  Applicants  must  describe  how 
they  plan  to  undertake  a  project  ih&t  has 
the  capability  to  assist  these  agencies  by 
conducting  the  following  activities: 

•  The  development  of  Increased 
intrastate  cooperation  among  relevant 
public  and  private  sector  agencies.  This 
should  include  networking  and 
cooperation  with  agencies  providing 
men'.al  hea'r.h  and  developmental 
disabiiities  s*?r\'it:es  to  chiildren  and 


services  for  HIV  positive,  AIDS  infected 
and  drug  affected  children; 

•  The  development  of  techniques  for 
the  Barlv  identification  and  follow-up  of 
(  hiluren  fur  whom  adoptive  placement 
IS  ihapian. 

•  Tne  disueniination  of  mofiah  for 
increasing  the  rate  of  adoptive 
placements  of  children  with  special 
needs  who  are  legally  fr^e  for  adoption, 
particularly  older  child-i-en; 

•  The  provision  of  technical 
assistance,  consultation  and  training  for 
adoption  providers  on  recruitment 
preparation  and  post-legal  adoption 
services  for  adoptive  famiUes,  wtth  a 
fociis  on  minonty  families  and  infants 
abandoned  by  their  parents;  and, 

•  The  development  of 
interdisciphnary  approaches  to  senng 
children  awaiting  adoption,  families 
who  wish  to  adopt,  and  adoptive 
families. 

In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
must  also: 

(1)  Provide  assurances  that  at  least 
one  key  person  from  the  project  would 
attend  the  annual  Adoption 
Opportunities  Grantees  m.eeting  m 
Washington,  DC;  and. 

(2)  Document  that  the  prowtt  would 
be  staffed  and  implemented  wi'iiin  iiO 
days  of  the  notification  of  the  grant 
award. 

(3)  Agree  to  enter  into  a  cooperative 
agreement  which  will  require  the 
grantee  to  submit  to  the  Children's 
Bureau  for  review  and  approval: 
workplans,  lists  of  topics  to  be  covered 
in  technical  assistance  resources, 
syntheses,  summaries  and  literature 
reviews:  topics,  times  and  pieces  for 
conferences;  topics  for  any  collection  of 
original  data;  and  draft  reports, 
conference  agendas  and  oiner  materials 
prior  to  their  finahzetion  and 
dissemination  by  the  grantee. 

The  grantee  shall  also  cooperate,  to 
the  exxent  that  its  budget  will  allow, 
w'.ih  the  Children  s  Bureau  in  meetings, 
briefings,  or  other  forums  to  disseminate 
knowledge  gained  from  its  work  with 
adoption  providers. 

Fmject  Duration:  The  length  of  the 
project  must  not  exceed  60  months. 

Federal  Share  of  Project  Cost:  The 
maximum  Federal  share  is  not  to  exceed 
$400000  per  12-month  budget  period. 

Matching  or  Cost  Sharing 
Fequirement:  The  grantee  must  provide 
at  least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  ir-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 


contributions.  Therefore,  a  project 
requesting  $400,000  per  year  in  Federal 
funds  must  Include  a  match  of  at  least 
$133,333  per  year  (25  percent  of  the 
total  yearly  project  cost). 

Anticipated  Number  of  Projects  to  be 
funded:  It  is  anticipated  that  one  project 
will  be  funded. 

CnJA.- 93.652  Adoption  Opportunity 
Grants:  Section  203(c  J  of  the  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Act  of  1978,  as  amended. 

1  03     Leader-ship  Development: 
Adoptive  Parent  Groups 

Eligible  Applicants:  States,  local 
g'-verrunent  entities,  puitilic  or  private 
nonprofit  licensed  child  welfare  or 
aaoption  agenciefl  or  ex(;hangps. 

PvqjGse  To  develop  and  suppori 
s'rong  leaders  for  parent  groups  to 
enable  them  to  be  effective  in  providing 
suppori  to  and  advc<".ary  for  families 
v..ho  adopt  children  with  special  needs. 

Background:  Through  the  years 
atfoptive  parunt.s  have  aggressively 
prcmoted  the  adoption  of  children  with 
special  needs.  As  consumers  of 
adoption  services,  these  parents  bring  to 
the  adoption  field  a  special  perspective 
both  on  the  children  to  be  served  and 
on  the  agencies  that  serve  them.  They 
have  b>een  effective  advocates  for 
children  and  have  chaiier.ged  the  term 
unadoptable  by  demcnstrpting  that 
children  with  special  needs  can  be 
placed  with  families  of  their  cvvm.  Often 
the  members  af  parent  groups  he.vo 
come  together  out  of  a  coram.on  need  !o 
help  each  other  more  effectively  access 
the  child  welfare  system  for  the  purpose 
0!  adoption.  Having  experienced 
common  problems,  the  members  of 
parent  groups  may  share  information 
and  insight  and  provide  empathy  and 
support  for  one  another  through 
regularly  scheduled  social  and 
educational  activities. 

There  are  presently  over  425,000 
children  in  foster  care  in  the  United 
States  and  the  numbers  &re  growing. 
Thirty-seven  thousand  of  these  children 
have  special  needs  and  are  waiting  to  be 
adopted.  Over  half  of  these  waiting 
children  are  of  minority  heritage.  Strong 
parent  groups  can  play  an  important 
role  promoting  the  adoption  of  these 
children  through  such  activities  as 
information  and  referral  services, 
recmiLTient  and  orientation  for 
prospective  adoptive  parents  and  work 
with  social  service  agencies  to  support 
families  following  placement  and 
kgahi-itioii  AC\"^  recognizes  the  need 
to  support  the  development  of  strong, 
effective  leaders  in  oraer  to  support  the 
establishment  of  new  adoptive  parent 
groups,  strengthen  existing  groups  and 


requiremen 

contribulioi 
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aiivocate  for  the  creation  of  n^edwd 

■iervu.ps. 

Afj.''i/i7:!'<'r!  Beqiniynippli  In  orde:  to 
Lom;,'*^;^  shcrBSsiuJl;,  .ir.der  lins  priority 

area   i!t^  ^:opi!f,.ij,;  s:; oaifi 

capability  to  work  wia;  Icoii  .ir  S'l't' 
adoptive  parent  gro'ips. 

•  Describe  the  process  ihut  wuu:  i  !».- 
used  to  identify  and  seitx:*  ^>arti.ti  ,:< 
the  adoption  commur-ity  fsr  Itfrt  ijrsh.p 
development  and  the  nuiUK  r  of  .-i^cen 
-that  will  be  developed 

•  Describe  the  process  and  training 
curriculum  (or  training  design)  that 
would  be  used  to  train  parent  leaders, 
and  desaibe  the  specific  skills  t'  di 
would  be  developed. 

•  IDescnbe  how  the  applicant  wr;.  ;d 
reach  out  to  the  minority  adoption 
community  to  assure  its  participation  ;ri 
the  leadership  development  program 

•  Descnbe  how  tht^  applicant  vi rui  1 
provide  tecimical  assistance  and 
support  to  group  leaders,  reinforr:i:ii,  !he 
newly  developed  leadership  skills,  in 
blading  new  parent  groups  or 
strengthening  existing  groups 

•  Provide  assurances  that  at  least  'jhp 
kfcv  staff  person  would  attend  the 
annual  three-day  Adoption 
Opportunities  grantees  meefin^i  in 
Washington,  D.C. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months 

Federal  Share  of  Project  Costs  The 
maximum  Federal  share  of  liie  proiwct  is 
not  !o  exceed  $75,000  per  12-month 
budget  period. 

Sfatclung  or  Cost  Shanng 
Requirements  Grantees  must  pruv.ae  at 
least  25  percent  of  the  total  cos!  of  the 
project.  The  total  approved  cost  of  tjie 
project  is  the  sum  of  in«  At  VF  saaxe 
a.'.d  the  non-Federa!  siiarp  Thn  non- 
F  -'deral  share  may  be  cash  or  .n-kud 
contnbutions,  aunoi.gh  appinAnts  nm 
encouraged  to  r>eet  thpir  niatch 
requirements  throij;;h  i^sn 
contributions.  Therwfore,  a  project 
requesting  $75,000  per  year  in  Pec.  ra 
funds  must  include  a  match  of  at  ieasi 
$25,000  per  year  (25  percent  of  the  total 
v«arly  project  cost  of  $100,000). 

Anticipated  Number  of  Projects  To  Be 
Funded  It  is  anticipated  that  three 
projects  will  he  funded. 

CFDA:  93  652  Adoption  Opportunity 
Cnnfs:  Section  203(c)  of  the  Child 
*..')use  Prevention  and  Treatjnent  and 
/'.  ''.-'ption  .^ct  of  i9"8.  ris  iiiTieiuifHi 

04   increa<!e  .A.doptivt:  Pl^i.enients  "'f 
Mm-jnty  Childrt'n 

Eligible  Applicants:  States,  local 
government  entuies.  public  or  private 
non-profit  licensed  child  welfar-i"  or 
adoption  agencies,  end  incorporated 


adoptive  pan&nt  gioups  and  community- 
tiftsed  organizations  with  experience  in 
w  irkii.w  witii  minority  populations. 
Given  iiT-.ited  funds,  and  in  order  to 
K'  !i«ra'e  and  finandaliy  support  the 
W'lr't's'  ;j.)ssili:p  vtiriyt'.  '•*' ^^.siias  and 
■i;',,.''';y(  h,'*s,  pr;-:'-'",  v,   .,  .:•*•  ^ivento 

apt "'•"■'.s  *h.f,„:  f.tv-  not  been  funded 

ii!  vii-"    :,  s  pruv:',  ^-'-d  in  previous 
?.*«;  vi^:i's  F'v,'.^e\t)r  previously 

•  f     r-\  p ; , , :  ants  under  this  priority 
d-'i^i  '.V,..  .'..j<  be  precluded  from 
n*<,«ivmg  a  ^ran' . 

Pu rpc)s r  To  d H V t' ; ' : p  p fograms 
desikriei:  to  .nrrvaM.-  'ne  adoptive 
p:n,  p:'>i':it  fjf  n::fii:,  .'v  children  who  are 
Hi  '.'.is: ft  !,mi'  tiiu)  ti'ove  the  goal  of 
adijp'ion,  'A-;.r!  fi  - ,.  .*  lal  emphasis  on 
the  rwr.itrr.'eni  jf  minority  families  and 
H:\o\Aivc  f-  if  em*-,,:ts  for  minority 
''ihiidren. 

Background  Information:  The 
Adoption  Opportunities  legislation,  as 
amended  by  Public  Law  102-295,  places 
an  emphasis  upon  the  recruitment  of 
minority  families  and  authorizes  funds 
for  demonstration  projects  for  the 
recruitment  of  famihes  to  adopt  waiting 
minority  chiidr«*n. 

it  is  estimated  that  approximately  half 
of  the  30,000  children  currently  free  for 
adoption  and  awaiting  placement  are 
minority  children  Some  of  th^se 
children  are  o!d-^-   hc)>  ;'  ciiVj'i.'ities  and 
ir:.ay  wait  long  pt^r!L»is  uf  :.::;e  uefore 
thev  are  placed  w.th  adoptive  families. 

A  Child  Welfare  League  of  America 
study  entitled  "The  State  of  Adoption  in 
America"  reports  four  major  issues  cited 
ry  public  agencies  as  being  critical 
impediments  to  timely  adoptive 
placement:  lack  of  minority  parents  for 
waiting  minority  children;  lack  of 
s^ency  staff  and  funds;  lack  of  parents 
Willing  to  adopt  children  with  special 
needs;  and  delays  in  the  termination  of 
parental  rights.  ACYF  is  aware  that 
there  must  be  a  continuous  focus  on  the 
adoption  of  minority  children  and  has 
funded  a  number  of  programs  designed 
to  specifically  recruit  minority  famihes 
and  to  place  minority  children. 
Unfortunately,  however,  only  a  few  of 
these  programs  have  continued  beyond 
Federal  funding. 

During  recent  years  States  have 
developed  and  used  a  variety  of  new 
strategies  to  recruit  prospective  adoptive 
families  for  children  with  special  needs. 
Among  the  most  successful  models 
were: 

•  One  Church,  One  Child  (which 
developed  a  partnership  between  the 
Black  church  and  the  State  social 
service  agency  for  recruiting  famihes  for 
Black  children);  and 

•  Friends  of  Black  Children  (the  State 
sada!  servire  agency  for  recruiting 
f^::;.;!  -s  f:,:  Bia.x  children). 


Each  of  these  models  required  very 
active  community  participation  in 
recruitment  and  often  in  femily 
prei>aration.  These  recruitment  models 
were  particularly  successful  in  the 
recruitment  of  Black  families  and  the 
placement  of  Black  children.  States  that 
adopted  these  models  reported  a 
sigraficant  increase  in  the  number  of 
famihes  who  responded  to  media  and 
other  presentations  on  adoption. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
imder  this  priority  area,  the  applicant 
should: 

•  Identify  and  describe  existing 
barriers  to  minority  adoption  in  the 
loc>ale  where  the  project  would  be 
implemented;  the  number  of  familiee 
that  would  be  recruited;  and  the  number 
of  children  that  would  be  placed. 

•  Describe  the  ini>ovative  methods 
that  would  be  employed  to  recruit  and 
prepare  minority  families  (including 
single  applicants)  in  a  timely  manner  in 
order  to  retain  recruited  families. 

•  Provide  assurances  that  the  program 
would  not  require  payment  of  fees  by 
families  for  the  adoption  process. 

•  Describe  how  training  in  cultural 
sensitivity  would  be  provided  to  all 
relevant  staff  to  increase  their 
effectiveness  in  serving  minority 
children  and  families. 

•  Provide  for  a  third  party  evaluation 
which  would  assess  the  project's 
effectiveness  in  achieving  the  desired 
objectives  and  would  test  its  ability  to 
provide  services  to  prospective  adoptive 
families  through  the  completion  of  the 
adoption. 

•  Document  how  the  program  would 
be  continued  beyond  Federal  funding  as 
part  of  the  agency's  ongoing  program 
and  describe  the  speciflc  steps  which 
would  be  taken  to  accomplish  this. 

•  Provide  e\  idence  of  licensure. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  three-day  Adoption 
Opportunities  Grantees  Meeting  in 
Washington.  DC. 

•  Describe  the  report  and/or  other 
products  that  would  be  developed 
under  the  project,  Including  the  types  of 
information  that  would  be  presented, 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

•  Provide  assurances  and  docujnent 
that  the  project  would  be  staffed  and 
implemented  within  90  days  of  the 
notification  of  the  grant  award. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
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not  to  exctrfld  $100,000  per  12-month 
budget  p«nod. 

Sfa:.:h:ng  or  Cost  Shjring 
Pequ.'vrr.fnt  Grantees  must  provide  at 
lea.s'  :5  percent  of  the  total  cost  of  the 
project  The  total  approved  cost  of  the 
project  IS  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  p>er  year  in  Federal 
funds  must  include  a  match  of  at  least 
$33,333  p^r  year  (25  percent  of  the  total 
yearly.  pro)ect  cost  of  $133,333). 

Anticipated  Sumber  of  Projects  to  be 
Funded  It  ii  anticipated  that  four 
projects  wili  be  funded. 

CFDA  93  652  Adoption  Opportunity 
Grants  Semcz  203(c)  of  the  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Act  of  1978,  as  amended. 

1.05    Adoptive  Placement  of  Foster 
Children 

Eligible  Applicants:  Eligibility  is 
limited  to  State  social  service  agencies. 

Given  limited  f'ands.  and  in  order  to 
generate  and  financially  support  the 
Widest  possible  variety  of  issues  and 
approaches,  priority  wul  oe  given  to 
applicants  which  have  not  been  funded 
under  this  pnonty  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  under  this  priority 
area  wili  not  be  precluded  from 
receiving  a  grant 

Purpose  To  develop  programs  which 
will  assist  States  m  their  efforts  to 
increase  the  placement  of  foster 
children  legally  free  for  adoption 
according  to  a  pre-established  plan  and 
goals  for  improvement 

Background  Information  Title  II  of 
the  Child  Abuse  Prevention  and 
Treatment  and  Adoption  Reform  .\ct  of 
1978.  as  amended,  au'horizes  the 
funding  of  grants  to  States  to  improve 
adoption  services  for  the  placement  of 
special  needs  children  legally  free  for 
adoption.  Children  m  foster  care  who 
a.-e  free  for  adoption,  particularly 
children  with  special  needs,  do  not 
always  move  smoothly  through  the 
child  welfare  system  into  placement 
with  a  permanent  family 

States  have  received  grants  to  make 
systemic  changes  in  their  adoption 
program.s,  to  provide  computer 
hardware,  software  and  fees  for 
membership  in  the  National  Adoption 
Exchange's  Network;  and  to  develop  a 
consonium  of  nine  States  with  large 
numbers  of  children  in  care  m  order  to 
share  knowledge  to  improve  and 
enhance  their  special  needs  adoption 
programs  and  to  increase  the  placement 


of  children  residing  in  thost  States 
More  than  half  of  the  States  have 
received  grants  to  improve  acl  .option 
services;  however,  only  a  small  numl>er 
have  been  able  to  sustain  these  efforts 
because  of  limited  funds,  staffing 
problems  and  the  fact  that  adoption 
services  are  not  viewed  as  a  priority  by 
many  States. 

Increasingly,  children  enterhig  foster 
care  have  more  complex  problems 
which  require  more  intensive  services 
than  in  the  past.  Permanent  families 
must  be  continuously  recruited  and 
prepared  to  parent  tlie  growing 
population  of  children  who  cannot 
return  to  their  birth  families.  Supportive 
8en.ices  must  be  added  or  improved  so 
that  the  children  in  foster  care  who  are 
legally  free  for  adoption  can  move  into 
adoptive  placement  in  a  timely  manner 
This  will  require  collaborative  efforts 
with  the  court  system  to  terminate 
parental  rights.  Further,  agencies  must 
commit  resources  for  the  ongoing 
support  of  adoptive  families  not  only  at 
placement,  but  also  after  legalization  of 
the  adoption  Past  projeds  have 
demonstrated  that  greater  improvements 
in  placing  these  children  are  achieved 
when  permanent  plans  are  made  and 
carried  out  very  early  in  the  placement: 
when  there  are  sufficient  trained  and 
experienced  staff;  and  when  there  are 
available  resourties  and  administrative 
commitment  to  adoption  and  to 
coordinated  community-based  efforts 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Identify  and  venfy  the  num't>er  of 
foster  care  children  in  the  area  to  be 
served  who  are  legally  fn>e  and  waiting 
for  adoptive  piaiement 

•  Provide  and  verify  the  rate  of 
placement  of  foster  care  children  placed 
m  adoption  in  the  year  preceding  the 
application  (the  rate  of  placement  is  the 
number  of  children  placed  divided  by 
the  number  of  children  waiting  for 
adoption). 

•  Describe  the  methods  to  be 
employed  to  increase  the  rate  of 
placement  of  fo.ster  care  children  into 
adoption  and  the  goals  for  improvement 
to  be  achieved  during  the  period  of  the 
grant. 

•  Describe  now  the  proposed 
improvements,  if  successful,  would  be 
continued  beyond  the  period  of  Federal 
support. 

•  Propose  and  de8<:ribe  an  evaluation 
component  which  would  focus  on  the 
innovations  used  to  improve  the 
placement  of  children  who  are  legally 
free  for  adoption  and  which  would 
address  the  successes  and  failures  of  the 
initiative  The  evaluation  should 


include  the  collection  and  analysis  of 
data  to  determine  placement  rates  and 
the  types  of  clients  served  (e.g  ,  waiting 
children,  prospective  adoptive  famiiiei). 
Statistics  should  be  collected  to 
determine  rhe  avuilahi.iiy  of  adoptive 
families  during  t.ne  progiam  period.  The 
evaluation  should  also  include 
descriptive  information  on  the  processes 
and  prcKedures  used  in  implementing 
tlio  protect  This  information  should  be 
used  to  assess  placement  rates  and  the 
succes*  or  failure  of  the  innovative. 
progjam  methodologies  used. 

•  Prcvide  assurances  that  at  least  one 
key  staff  person  would  attend  the 
annual  three-day  Adoption 
Opportun.ties  Grantees  Meeting  in 
Washington,  DC, 

•  Describe  the  report  and/or  other 
products  that  would  be  developed 
under  the  proiect.  including  the  types  cf 
information  that  would  be  presented, 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  12  months. 

Federal  Share  cf  Project  Costs  The 
maximum  Federal  share  of  llie  pro)e(:t  is 
not  to  exceed  $100,000  per  12-month 
budget  period. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions,  Therefore,  a  project 
requesting  $100,000  per  year  in  Federal 
funds  must  include  a  match  of  at  least 
$33,333  per  year  (25  percent  of  the  total 
yearly  project  cost  of  $133,333), 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  three 
projects  will  be  funded. 

CFDA:  93.652  Adoption  Opportunity 
Grants:  Section  203(c)  of  the  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Act  of  1978,  as  amended, 

1,06    Post-Legal  Adoption  Services 

Eligible  Applicants:  States,  local 
government  entities,  and  public  or 
private  nonprofit  licensed  child  welfare 
or  adoption  agencies.  Given  limited 
funds,  and  in  order  to  generate  and 
financially  support  the  widest  possible 
variety  of  issues  and  approaches, 
priority  will  be  given  to  applicants 
which  have  not  been  funded  under  this 
priority  area  in  previous  fiscal  years. 
However,  previously  funded  applicants 
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under  this  priority  area  will  not  be 
precluded  from  receiving  a  grant. 
Purpose:  To  develop  or  replicate 

projects  which  will  strengthen  the 
provision  of  post-legal  adoption  services 
for  families  who  have  adopted  (itildren 
with  special  needs.  The  services 
provided  shall  supplement,  not 
supplant,  services  supported  by  any 
other  funds  available  to  the  applicant 
for  the  same  general  services. 

Background  Information:  The 
Adoption  Opportunities  legislation  as 
amended  by  Public  Law  102-295. 
authorizes  fands  for  increased  post-legal 
adoption  services.  Recognition  of 
special  issues  in  adoption  in  the  past 
decade  has  led  adoption  professionals  tc 
reconsider  the  concept  tliat  agency 
services  to  adoptive  families  end  with 
the  legal  consummation  of  the  adoption 
Historically,  once  the  adoption  was 
legally  consummated,  the  newly-formed 
family  was  to  be  considered  the  same  as 
anv  other  family  There  is  now 
acknowledgement  that  adoption  is  a 
life-long  process  and  that  .service 
providers  need  to  understand  tlie 
unique  inleroersonal  dynamics  of 
adoption  in  order  to  provide  effective 
post-iegai  adoption  services  (those 
provided  after  ttie  legalization  of  the 
adoption)  to  families  who  seek 
assistance. 

Uuring  the  past  four  yeans,  ACYF  has 
funded  .54  pio)ec1s  to  provide  post-legai 
adoption  services  for  families  who  have 
adopted  children  with  special  needs 
These  projects  are  located  in  Alaska, 
Alabama,  California.  Conneclicut,  the 
District  of  Columbia.  Florida,  Georgia. 
Idaho,  Illinois,  Indiana  Iowa,  Kansas 
Kentuciy,  Louisiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Montana.  New  York.  North  Carolina, 
Ohio,  Oregon.  Pennsylvania,  Puerto 
Rico.  South  Carolina,  Tennessee,  Texas, 
Utah,  and  Washington.  In  addition  a 
Post-Legal  Adoption  Consortium  was 
established  witli  awards  to  the  following 
States:  Arizona.  Virginia,  iilinois. 
Michigan.  Wisconsin  and  Washington. 
The  Consortium  is  designed  to  assist 
States  to  develop  and  institutionalize 
post-legal  adoption  services,  to  review 
ifuccessful  post-legai  adoption  practices, 
projects  and  laws,  and  to  make  post- 
legal  adoption  a  core  service  of  the 
ugency.  Information  on  these  projects 
can  be  obtained  from  the  National 
Adoption  Information  Clearinghouse 
Funds  awarded  under  this  pnonfy 
area  in  FY  1993  will  support  the 
incorporation  of  post-legal  adoption 
services  in  the  agency's  programs,  the 
expansion  of  the  post-legal  adoption 
services  in  communities  where  such 
services  already  exist  and  the 
development  of  such  services  in 


Federal  Regirter  /  Vol.  58.  No.  134  /  Thursday,  July  15,  1993 


Notices 


38Z39 


communities  where  ihey  not  yet  exi.st 
Support  will  also  be  provided  for  the 
development  of  additional  mcde-s  of 
sen'ice  deiiver\- 

Services  funded  under  tins  pnoritv 
area  shall  be  provided  tc  families  who 
have  adopted  children  with  special 
needs  Other  vanants  of  post-legal 
adoption  services,  such  as  sean.hes  for 
adult  adoptees  and  services  to  \mn 
mothers  who  choose  adoption  for  their 
children,  may  also  1>€  included 

Minimum  Requin^nifnts  for  PwHfH 
Design  Ln  order  to  «;utx-essfu!i\  r.omp"^ 
under  this  pnonty  a.-ba,  the  appLLCiinl 
should 

•  Propose  to  provide  services  such  as 
rttspite  care,  individual,  group  and/or 
family  counsehng,  rase  management; 
trainiijg  of  mente!  fiealth  professionals 
and  staff  of  public  agenaes  and  of 
private  nonp-Tsfit  child  welfare  and 
adoption  agencies  licensed  by  the  State 
to  provide  adoption  services;  and 
assistance  to  adoptive  parents,  adopted 
children  and  siblings  of  adopted 
children 

•  Dtfscribe  the  models  that  would  be 
developed  or  replicated  and  the  services 
that  would  be  provided 

•  Dpscnbe  thP  existing  post-legal 
adoption  .services,  if  anv;  the  need  for 
expanded  or  new  st>rvi,;;Hs,  and  plans  for 
the  development  implementHtioi),  and 
institutionalization  of  enhftncH'i  Mr;d 
new  servuies 

•  Descnb**  how  the  proposed  project 
would  buiid  i.non  the  existing  literature 
and  knowledge  h8.s«>  related  the  post- 
legal  adoption  sendees 

t  Provde  spttcific  written 
commitments  from  collaborating  or 
cooperating  agencies,  if  any. 

•  Doc  iment  and  describe  how  the 
pro)rt.:'  would  ;>«  an  ongoing  part  of  the 
agencv  s  or  organization's  program 

f.  Hewing  the  termination  of  Federal 
funduiR  end  the  sleD.<!  the  applicant 
woula  take  tj  acccmpash  this. 

•  Provide  assurances  that  the  project 
would  be  stb.ffctd  and  implemented 
wiiiain  90  days  of  the  notification  of  the 
grant  awa.^d. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
sttand  the  annual  three-day  Adoption 
Opportunities  grantees  meetings  in 
VV?ishir.gton,  DC, 

Prf'/e-f  Duration  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Proirci  Casts: The 
maxiinum  Federal  share  of  the  project  is 
not  to  exceed  5100,000  per  12-month 
budget  period. 

Matching  or  Cost  Sharing 
Requirements:  Grantees  mu.-il  provide  at 
least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  .ACY'F  shart' 


and  Ihe  non-Federal  shart^  The  non- 

{■'■^fi^'ral  share  mH\'  r,*'  cR^y.  cr  j;,  k.::id 
'.oninbutions  a  :;.:iUM.:i  h:  j  .■i,<ii,;s  na. 
>7.:'    I  :jr-'kH'';  r,;  ^rn-t-'t  •:.t*,.r  rnatcb 
rv4'..:r«rnHriti,  "-...j^^h  ,  ,,,„,(., 

contnbvitior.s  "I" '.m rut '■■);■■♦-  a  project 
requestinp  $"!'«■; -i  ■  .>er  ',  sar  in  Federal 
funds  m!,;st  >r:i  '.j.k-  n  ;i,..';.ti  of  at  least 
S    ^  •  •     ;vf' r  .  ear  (25  percent  of  the  total 
>ea:!y  pro)ect  cost  of  $133,333). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  seven 
projects  will  be  funded. 

CFDA:  93.652  Adoption  Opportunity 
Grants:  Section  203(c)  of  the  Child 
Abuse  Prevention  and  Treatment  and 
Ad.pf  !in  Act  of  1978.  as  amended. 

1  o7    Professional  Education  for  Public 
Child  Welfare  Practitioners 

Eligible  Applicants:  Institutions  of 
higher  education  with  accredited  social 
work  programs  or  other  bachelor  or 
graduate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 
Given  limited  funds,  and  in  order  to 
generate  and  financially  support  the 
widest  possible  variety  of  issues  and 
approaches,  priority  will  be  given  to 
applicants  which  have  not  been  funded 
under  this  priority  area  or  the 
Interdisciplinary  Training  Programs  for 
Child  Welfare  priority  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  under  this  priority 
area  will  not  be  precluded  bom 
receiving  a  grant. 

Purpose:  To  develop  and/or 
strengthen  the  training  of  public  child 
welfare  staff  through  the  provision  of 
critical  information  and  the 
development  of  skills  which  impact  on 
the  problems  confronting  public  child 
welfare  agency  clients  and  through  the 
provision  of  specific  competency-based 
child  welfare  training.  Trainees  will  be 
enrolled  as  bachelor  or  graduate  level 
students  at  schools  with  accredited 
social  work  programs  or  other  bachelor 
or  graduate  level  programs  leading  to  a 
deo-ee  relevant  to  work  in  child  welfare. 

Background  Information:  Because  of 
the  increasingly  complex  natiire  of  the 
problems  affecting  vulnerable  children 
and  their  families,  the  public  child 
welfare  services  delivery  system  is  hard 
pressed  to  hire  end  retain  staff  with  the 
needed  competencies.  Recent  university 
training  programs  for  soda!  work  have 
been  weak  in  two  major  areas:  First, 
many  curricula  have  included  few  child 
welfare  courses.  This  limits  the  value  of 
these  graduates  to  child  welfare 
agencies  in  terms  of  being  able  to  meet 
the  complex  needs  of  the  client 
populations  served  by  these  agencies. 
Second,  opportunities  for  students  to 
obtain  traineeships  in  public  child 
wpifarp  agencies  are  very  limited  and 
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or^en  are  unappealing,  in  part  btx.au--*  of 
tnrt  limited  number  of  professional 
agency  staff  to  superv'se  these  students. 
ThiS  reduces  the  value  of  the 
preparation  students  rereive  for  any 
sub-iequent  employment  in  these 
a^ennes  It  also  reduces  the  likelihood 
Lnat  they  will  seek  employment  in 
public  agencies. 

Competency-based  child  welfare 
training  is  training  to  learn  the  specific 
knowledge  and  skills  necessary  to 
provide  child  welfare  services  in  a 
public  child  welfare  agency. 
Competency-based  training  emphasizes 
the  practical  realities  which  public 
child  welfare  workers  confront  in  their 
dayto-day  work  Staff  need  to  know 
how  to  deal  with  the  muluple  problems 
of  clients  affected  by  poverty,  to 
encourage  and  assist  clients  to  be 
responsible  parents,  to  reunify  families, 
to  cope  with  the  results  of  drug  use  and 
to  deal  with  complex  court  procedures. 

.Vf;n;mL;m  Pequirements  for  Project 
Design  In  oraer  to  complete 
successfully  under  this  priority  area,  the 
applicant  should 

•  Describe  who  the  students  would  be 
(bachelor  and/or  graduate  level),  how 
many  are  expected  to  be  trained  over  the 
life  of  the  project;  the  cntena  for  the 
selection  of  students,  how  the  students 
would  be  recruited,  and  the  strategy 
which  would  be  used  to  insure  that 
students  work  in  public  child  welfare 
after  graduation 

•  Describe  the  cumculum,  including 
course  titles,  that  would  be  utilized. 
Indicate  which  are  child  welfare 
courses 

•  Describe  the  strategies  that  would 
be  used  to  place  students  in  public  child 
welfare  agencies  as  part  of  their  training. 
Specify  the  type  of  supervision  which 
would  be  provided,  including  the 
professional  qualifications  of  the 
supervisory'  staff 

•  Descnoe  the  strategies  which  would 
be  used  to  recruit  trainees,  with  a 
particular  emphasis  on  racial  and  ethnic 
n^.morities. 

•  Include  a  plan  for  evaluation 
which,  at  a  miinimum.  includes 
measures  of  effectiveness  of  the  training 
and  a  follow-up  of  students  to 
determine  their  subsequent  employment 
in  public  child  welfare  agencies 

•  Pescnbe  the  final  report  and  or 
other  ^  -oducts.  such  as  curricula  or 
training  modules,  that  would  'oe 
developed  under  the  project,  including 
the  types  of  information  that  would  be 
presented  and  the  steps  that  would  be 
undertaken  to  disseminate  and  promote 
the  utilization  of  project  products  and 
findings. 

•  Descnbe  plans  for  offering 
traineeships  with  the  grant  funds  and 


the  criteria  to  be  used  in  awarding 
traineeships.  A  minimum  of  two-thirds 
of  the  funos  shall  be  used  for 
traineeships. 

•  Provide  assurances  that  at  least  one 
key  staff  person  from  the  university  and 
one  key  staff  person  from  the  public 
child  welfare  agency  would  jointly 
attend  a  one-day  annual  meeting  in  the 
HHS  Regional  Office  shortly  after  the 
award  of  the  grant  as  well  as  a  two-  to 
three-day  annual  grantee  meeting  in 
Washington.  DC. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$75,000  per  12-month  budget  period  A 
traineeship  may  not  exceed  $7,500  per 
student,  per  budget  year. 

Matching  or  Cost  Sharing 
Requirement  No  matching  funds  are 
required  for  the  portion  of  the  budget 
which  pays  for  traineeships.  Grantees 
must  provide  at  least  25  percent  of  the 
total  cost  of  grant  activities  other  than 
traineeships.  The  total  approved  cost  of 
these  activities  is  the  sum  of  the  ACYF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $75,000  m  Federal  funds  for 
non-traineeship  activities  fbased  on  an 
award  of  $25,000  per  budget  penod) 
must  include  a  match  of  at  least  $25,000 
(25  percent  of  the  total  cost  for  these 
activities)  Be<'.ause  this  is  a  training 
grant,  indirect  costs  for  these  training 
projects  shall  not  exceed  8  percent. 

Anticipated  Sumber  of  Projects  To  Be 
Funded  It  is  anticipated  that  nine 
projects  will  be  funded 

CFDA  93  648  Child  Welfare  Services 
Training  Grants  Section  426  of  the 
Social  Security  Act,  as  amended 

1.08A     Temporarv  Child  Care  for 
Children  With  Disabilities  and 
Chronic:ailv  Hi  Children,  and  1.08B 
Cnsis  Nurseries 

Eligible  Applicants  State  agencies 
designated  by  the  Governor  of  the  State 
to  carry  out  programs  funded  under  the 
Temporary  Child  (^ra  for  Children  With 
Disabilities  and  Crisis  Nurseries  .Act  of 
1986.  as  amended  (42  U  S.C,  5117a  and 
5117b).  Other  State  agencies  carrying 
out  similar  programs  are  ineligible. 

States,  including  those  currently 
r»(  eiving  financial  assistance  under 
these  programs,  may  apply  under  one  or 
both  priority  areas  described  below.  A 
separate  application  however,  must  be 
submitted  under  each  priority  area. 
Applications  must  clearly  indicate 
whether  they  are  being  submitted  under 


1  08 A,  Temporary  Child  C^re  for 
Children  With  Disabilities  and 
Chronically  III  Children,  or  1.08B.  Crisis 
Nurseries. 

Purpose:  To  support  States  in  their 
efforts  to  assist  private  and  public 
agencies  in  developing  two  types  of 
services: 

•  In-home  or  out-of-home  temporary 
non-medical  child  c^re  (respite  care)  for 
children  with  disabilities  and  children 
with  chronic  or  terminal  illnesses, 
including  children  with  AIDS  or  AIDS- 
related  conditions  (priority  area  1  08A), 

and 

•  Cnsis  nurseries  for  abused  and 
neglected  children,  children  at  risk  of 
abuse  and  neglect,  or  children  in 
families  receiving  protective  services 
(pnonty  area  1.08BI. 

•  Special  attention  should  be  paid  in 
both  priority  areas  to  the  needs  of  drug- 
affected  infants 

Background  Information  The 
Temporary  Child  Care  for  Chiluren  With 
Disabilities  and  Crisis  Nurseries  Act  of 
1986  (the  Act)  authorizes  grants  to 
States  to  assist  public  and  private 
agencies  in  developing  temporary  child 
care  or  respite  care  services  for  children 
with  disabilities  and  crisis  nurseries  for 
children  who  are  abused  or  neglected,  at 
risk  of  abuse  and  neglect,  or  in  families 
receiving  protective  services.  These 
programs  are  intended  to  maintain  and 
support  the  family  unit  and  strengthen 
the  parent-child  bond.  Programs  were 
funded  under  this  Act  in  fiscal  years 
1988,  1989,  1990  and  1991.  Additional 
funding  was  appropriated  in  FY  1990 
for  the  support  of  temporary  child  care 
and  crisis  nurseries  programs  which 
place  special  emphasis  on  serving  drug 
affected  children  and  families.  Also,  in 
FY  1992,  ACYF  funded.  Lhrough  a 
limited  competition,  final  continuation 
grants  for  projects  originally  funded  in 
FY  1990. 

42  use  Section  51 J 7a  Temporary 
Child  Care  for  Children  With  Disabilities 
and  Chronically  III  Children  (Priority 
Area  1.08  A] 

The  purpose  of  establishing  a 
temporary  child  care  program  (also 
knovm  as  respite  care)  for  children  with 
disabilities  or  who  are  chronically  or 
terminally  ill  is  to  alleviate  social, 
economic,  and  financial  stress  among 
the  families  of  such  children.  Such  care 
provides  the  families  or  primary 
caregivers  with  periods  of  temporary 
relief  from  the  pressures  of  the 
demanding  child  care  routine,  thus 
preventing  severe  family  stress. 

The  Act  authorizes  temporary  child 
care  programs  for  children  with 
disabilities  and  requires  applicants 
seeking  temporary  child  care  funds  to 
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define  disabilities  using  the  definition 
in  the  Individuals  with  Disabilities 
Education  Ar,i 

•  *   *  The  term  children  with  disabihties 
means  rhildren — (.^]f^)  wirh  rr.pntal 
retardation,  heanng  inipairmpr.ts  incluiiing 
deafness,  speech  or  language  irr^paimieDl. 
visua!  impairments  including  blindness, 
serious  emotional  rtisturtjance,  orthopedic 
impairments,  autism,  traumatic  brain  injury, 
other  health  impairments  or  specific 
learning  disabilities;  and  Ahio  b-v  rt-ason 
thereof. 

ill)  Need  special  education  and 

related  ser\'ices. 

(B)  The  term  chiidren  with  disabilities 
for  children  af^ed  3  to  5.  inclusive,  may 
at  a  .State's  discretion,  include 
children — 

(i)  Experiencing  developmental 
delays,  as  defined  by  the  state  and  as 
measured  by  appropriate  diagnostic 
instruments  and  pro<:;edures.  in  one  or 
more  of  the  following  areas:  physical 
development,  cognitive  devt-ioprrent. 
com.munif  fition  development,  S(j<,ia!  i-r 
emj(,)tiona!  development,  or  adaptue 
development:  and 

ill)  VVho,  by  reason  thereof:  need 
special  education  and  related  services 
•   *    *  (Pub.  L,  102-119), 

The  following  components  may  be 
included  in  tem.porary  child  care'nr 
respite  c^re  proiecis 

•  24-hour  services. 

•  Access  to  primary  medical  services, 

•  Referral  to  counseling/therapy 
se-^-ices; 

•  Staff  training,  including  child 
abuse/neglect  reporting  responsibilities; 
and 

•  Public  awareness  programs. 

42  use.  5n7b:  Crisis  Nurseries 
(Priority  Area  I  08B) 

A  crisis  nursery  is  defined  m  se<  i;on 
42  U.S.C.  section  5117cfd)  to  mean  a 
renter  providing  temporary  emergency 
services  and  care  for  children  Crisis 
nurseries  ere  child  care  facilities  which 
protect  chiidren  by  providing  a  safe 
environment  at  a  time  when  the  chances 
of  neglect  or  abuse  in  the  home  are 
increased . 

The  programs  offer  parents  the  option 
of  time  out  as  a  preventive  measure  >n 
reducing  the  incidence  of  child 
maltreatment.  They  are  designed  to:  (1) 
Develop  a  safe  environment  as  a 
resource  for  children  at  risk  of  abuse;  (2) 
deliver  nonpunitive,  nonthreatening 
services  as  a  resource  to  caregivers  of  at- 
risk  children;  and  (3)  utilize  existing 
community-based  services  to  further 
diminish  the  potential  for  the 
maltreatment  of  children  in  families 
experiencing  crisis.  Services  funded 
under  42  U.S.C.  section  5117b  must  be 
provided  without  fee  and  may  be 


provided  for  a  maximum  of  30  days  in 
any  year. 

Crisis  .TLirsene,'  must  also  provide 
referral  to  support  services. 

The  following  components  may  be 
included  in  cnsis  nursery  programs: 

•  24-bour  services; 

•  Referral  to  counseling/therapy 
sen.  ices,  including  out-of-home 
placement  (when  appropriate): 

•  Access  to  primary  medical  services; 

•  Staff  training,  including  child 
abuse/neglect  reporting  responsibilities; 
and 

•  Public  awareness  programs. 
Miryimum  Requirements  for  Project 

Design:  In  order  to  successfully  compete 
under  one  or  both  of  these  priority 
areas,  the  applicant  should: 

•  Provide  a  letter  addressed  to  the 
Commissioner,  Administration  on 
Children.  Youth  and  Families  and 
signed  by  the  Governor,  which  certifies 
tHat  the  State  agency  applying  for 
funding  is  the  State  agency  designated 
to  carry  out  programs  funded  under  42 
U.S.C  5117a  and  5117b.  Temporary 
Child  Care  for  Children  With 
Disabiliti^'s  and  Crisis  Nurseries  Act. 

•  Provide  documentation  of  the 
State's  commitment  to  develop  a  State 
plan  for  coordination  among  agencies 
carrying  out  programs  and  activities 
provided  by  the  State  pursuant  to  a 
temporary  child  care  grant  under  42 
L'.S.C  5117a.  (Section  5117c(a)(l)(A)(v)) 

•  Describe  collaborative  efforts  with 
programs  funded  thro  j>ih  the  Child  Care 
and  Deveu;|.ir;ent  Hi.,  m.  Grant. 

•  D€S<:nlw  tht^  prnpcsed  State 
progra.m  to  assist  private  and  public 
agencies  or  orgajuzatioiis  in  providing 
in-home  or  out-of-home  temporary, 
nonmedical  care  to  children  with 
disabilities  and  children  with  chronic  or 
terminal  illnesses,  including  drug- 
related  conditions  and  children  with 
A.T5S  or  Arn.S-related  conditions,  or 
crisis  nurseries  for  ahused  and  neglected 
children. 

fl )  If  the  .State  has  previously  received 
an  award  under  this  statute,  describe  the 
types  of  services  provided  and  the 
geographical  sites  served  utilizing  these 
funds, 

(2)  If  the  funds  being  requested  would 
be  used  to  enhance  services  previously 
or  currently  supported  under  this 
statute,  substantial  detailed 
documentation  must  be  provided  such 
as  the  existence  of  waiting  lists  or  an 
increase  in  the  population  of  the 
geographical  area, 

(3)  Ii  the  ^ands  being  requested  would 
be  used  to  expand  .services  to 
geographical  sites  not  previously  or 
rarrently  supported  under  this  statute. 
desCTibe  the  proc:ess  that  was  used  or 
will  be  used  to  selecd  the  sites. 


Particularly  encouraged  are  sites  which 
would  serve  homeless  families,  families 
living  in  public  bousing  projects  or 
American  bidian  communities  and/or 
other  minority  families. 

•  Describe  the  services  to  be 
provided,  the  agencies  and 
organizations  that  would  provide  the 
services  and  the  criteria  that  would  be 
employed  in  the  selection  of  children 
and  families  for  participation  in  the 
project.  (42  U.S.C.  5117c(a)(l)(A)(i)) 

•  Describe  State  plans  for  the 
submission  of  an  annual  report  to  the 
Secretary  evaluating  the  programs  that 
are  funded,  including  information  on 
costs,  number  of  participants,  impact  on 
family  stability,  incidence  of  child 
abuse  and  neglect  and  such  other 
information  as  the  Secretary  may 
require.  Describe  fully  how  this 
requirement  would  be  met  and 
specifically  describe  how  the  data 
required  to  provide  this  evaluation  and 
information  would  be  collected.  (42 
U.S.C.  5117c(C)) 

•  Describe  a  plan  for  dissemination  of 
the  results  of  the  programs  and  projects 
funded  under  the  Act.  (42  U.S.C. 
5n7c{a)(l){A){iii)) 

•  Discuss  plans  for  continuation  of 
the  program  after  the  federally  funded 
project  period  has  ended. 

•  Provide  assurances  and  adequate 
budget  funds  to  support  at  least  one  key 
person  from  the  State  agency  and  one 
key  person  from  each  service  provider 
site  receiving  funds  from  the  grant  to 
attend  an  annual  2-3  day  conference  in 
Washington,  DC. 

•  Provide  assurances  that  travel  to 
these  conferences  will  not  be  subject  to 
any  limitations  on  travel  which  may  be 
imposed  by  the  State  on  its  employees. 

•  Provide  the  following  assurances  as 
reouired  by  statute: 

(1)  That  not  more  than  5  percent  of 
the  funds  made  available  under  each 
section  of  the  Act  would  be  used  for 
State  administrative  costs. 

(2)  That  projects  funded  by  the  State 
would  be  of  sufficient  size,  scope  and 
quality  to  achieve  the  objectives  of  the 
prowam. 

(3)  That,  in  the  distribution  of  funds 
under  the  Temporary  Child  Care. 
program,  the  State  would  give  priority 
consideration  to  agencies  and 
organizations  which  have  experience  in 
working  with  disabled,  terminally  ill. 
and  chronically  ill  children  and  their 
families  and  which  serve  communities 
which  demonstrate  the  greatest  need  for 
such  services. 

(4)  That,  in  the  distribution  of  funds 
under  the  Crisis  Nurseries  program,  the 
State  would  give  priority  consideration 
to  agencies  and  organizations  with 
experience  in  working  with  abused  or 
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ne>:.ef.tfd  ch  ;are.'  and  their  fami'.ies;  in 
v-ounv^  \v:;r.  irhiidren  at  high  n«;k  of 
ah;:sL-  and  n«gi«»-':t  and  lh<iir  families; 
a  '.  :  ::  seriing  communities  which 
demonstrate  the  gi^'o.'f  >«'  n»«?d  for  such 
serv'icos. 

(5)  That  Federal  funds  made  available 
under  theee  programs  would  be  u«ed  to 
supplement  and.  to  the  extent 
practicable,  increase  the  amount  of  State 
end  local  funds  available  for  these 
purposes,  and  in  no  case  supplant  such 
State  or  local  funds. 

(6)  That  the  State  would  use  the 
definition  of  children  with  disabilities 
found  in  Public  Law  102-119.  the 
L.dividuals  with  Disabilities  Education 
.^ct.  in  implementing  pr'^^ran  s  mt  isr 
the  Temporar/  Child  'Ze.T>i  proBrarr. 

(:;  That  ail  agencies  erd  onj>=(r.:, rations 
funded  under  the  Temporary  Quid  Que 
program  would  provide  fhiid  care  only 
on  a  sliding  fee  scale  with  hourly  and 
da;lv  rates 

(8')  Thai  the  services  provided  under 
the  C.-'.sis  Nursen-??  program  would  be 
provided  wlhout  fee  and  for  a 
rr.ax'.murT;  of  ?0  days  in  any  year 

Prn}eci  Duration:  Ths  length  of  tht* 
proiect  must  not  excet^d  36  months 

F"dtra!  Share  of  Proi^rt  Costs  The 
majcirr.um  Faderpi  share  is  not  to  exceed 
S2G'j.  '00  for  the  hr5t  IZ-non'h  budget 
pe-;od  or  a  maximurr,  of  $600,000  tor  a 
3-%'aar  project  period. 

Mztrhmg  or  Cost  Shanng 
Peqiurpwept  Grantees  must  provide  at 
luast  25  perce.^*  of  the  total  cost  of  the 
proiect.  Tht  total  approved  co«t  of  the 
prGie<:t  is  tne  s^m  of  t.^e  .\CYF  share 
and  the  n  on -Fed  era!  share  The  ncn- 
Federal  shar«>  may  be  cash  or  in-kind 
contributions,  flithough.  applicants  are 
encouraged  to  meet  thiir  match 
requirements  tnrough  r^sh 
contributions  Therefcre,  a  prc)a<~t 
requesung  $600,000  in  Fadera!  funrts 
mus-  iiir.luue  a  match  of  at  laast 
$200,000  (25  percent  of  the  total  project 
cost  of  $300,000) 

.4;i*/cjp<jte(i  Svmber  of  Projects  to  be 
Funded  It  is  ariticipated  tiial 
approximatHiy  24  projects,  12  under 
eaih  priority  area.  1  08A  and  1.08B,  will 
be  ^und^d.  ' 

CDFA  93  656  Tempcrar>' Child  Care 
for  Children  VViLh  Disabilities  and  Crisis 
Nurseries  .Act  of  1986,  as  amended.  Title 
0,  P^ablic  Law  102-295.  42  U.S.C.  5117a, 

5n^b,  5n7c 

Part  III — Instructions  for  tlie 
Devekipment  aiid  SuboriasiOD  cif 

Applications 

This  Part  contains  informatiori  and 
ir.si".iCt!on8  for  subr.:itt:ng  applications 
i.'-.  -■•  -Donse  to  this  annoLint  ement 
A.:-i'  -ation  fonns  are  provided  along 
with  a  checVlist  for  as.snmbling  an 


apphcation  ;a(  kaee.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  ranjunction  with 
the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  part  11. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

The  Adoption  Opportunities  Program 
and  the  Temporary  Child  Care  for 
Children  with  Disabilities  and  Crisis 
Nurseries  Program  are  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Progranis.  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Departmanl  of  Health  and  Human 
Services  Pr-.gram  and  Activities.  Under 
the  Order,  States  mfiy  design  their  ovn 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
All  States  and  territories,  ftxrept. 
.Mabama,  Alaska.  Idaho.  Kansas. 
Louisiana.  Minnesota.  Nebraska. 
Oklahoma.  Oregon.  Virginia. 
Pennsylvania,  Washington,  American 
Samoa  and  Palau.  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Sccte 
Single  Point  of  Contact  (SPOCs) 
Apphcants  from  these  M  junsdiclions 
need  take  no  action  rega'ding  E  O 
12372.  Applicants  for  protect.';  to  be 
administered  Federal lv-'-ec;oKn!zed 
Indian  Tribes  are  al.so  exempt  .nrom  the 
requirements  of  E.O.  12372  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  -ipplication.s  and  receive 
any  necossarv  instructions  Applicants 
must  submit  anv  renui-ed  material  to 
'']f>  SPfXls  as  soon  as  possible  so  that 
mj  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process  It  is  impera'ive  that  the 
applicant  submit  ali  require-"!  materials, 
if  any.  to  the  SPOC  and  indicflte  the  date 
of  this  submittal  {or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424  item  Ifia 

Under  45  CFR  100.81  a)' 21,  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continualijn  av.ards 

SPOCs  are  encouragt^d  to  olinnnate 
the  submission  of  routine  endorsements 
as  official  recommendations 

Additionally,  SPOCs  are  reqviested  to 
clearly  differentiate  twtween  mere 
advisory  comments  and  those  official 
State  process  recomnaendations  which 
may  trigger  the  accommodate  or  explain 
rule. 


When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to  EVr-art.-en'  of  Heaith  and 
Human  Sen-icet,  .\dm::.isL:tition  for 
Children  and  Families.  Divi'^^on  of 
DiscretiLsnarv  Grants,  R-...:.ti  :i<tl-F, 
Hubert  H  Hun. phiey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

A  list  of  the  Single  Points  of  Contact 
for  each  Slate  and  Territory  is  included 
as  Appendix  B  of  this  announcement. 

B.  Deadline  for  Submission  of 
Applications 

Deadline:  Applications  shall  be 
considered  as  meeting  t^e  announced 
deadline  if  tney  are  either: 

1.  Receivad  on  or  biefore  the  deadline 
date  ai.  Departiiient  of  Health  and 
Human  5ervir:os  '\dmuv:Stration  for 
Children  and  Families  Division  of 
Discretionary  Grants,  Room  341-F. 
Hubf'rt  H  Humphrey  Building,  200 
Independence  Avenue.  SW., 
Washington.  DC  20201, 

2  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agp"cy  in 
time  for  the  independent  review  undur 
DHHS  GAM  Chapter  1-62.  (.Applicants 
are  caiitionei-l  to  request  a  legibly  dated 
US  Postal  Ser\u::e  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 
commercial  carriei  or  US,  Postal 
Service  Pnvate  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timeiv  mailing. 

Late  Applications:  AppHcations 
which  do  not  meet  the  cnteria  stated 
abcve  are  considered  late  applications 
The  granting  agency  shall  notify  each 
late  applir^ant  tha*.  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  Deadlines  The  grap.tmg 
agencv  may  extend  the  deadline  for  ail 
applicants  beca'ose  of  arts  of  God  such 
as  floods,  h'arricanes,  etc,  or  when  there 
is  a  widespread  disruption  of  the  mails 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants 

C  Instructions  for  Prepanng  the 
Application  and  Completing 
Application  Forms 

The  SF  424,  424A,  424B,  and 
certifications  have  been  reprinted  for 
vour  convenience  in  preparing  the 
application.  See  Appendix  A.  You 
shoiild  reproduce  single-sided  copies  of 
these  forms  from  the  reprinted  forms  in 
the  announcement,  typing  your 
information  onto  the  copies.  Please  do 
not  use  forms  directly  from  the  Federal 
Register  anuo-.incement,  as  they  are 
printed  on  both  sides  of  the  page. 
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Please  prepare  your  application  m 
accordance  with  the  folio winjj 

mstnictions 

1   SF  424  Poge  1,  Application  Cover 

Sheet 

Please  read  ♦he  following  instructions 
before  completing  the  application  cover 
sheet  An  explanation  of  each  item  is 
included  Complete  oniy  the  !''?:ris 
sipeciRed. 

Top  oj  Pag"  Enter  the  siiiHie  priority 
area  nu-Tiber  under  which  the 
application  is  being  submitted  hn 
application  should  be  submitted  under 
only  one  pnonty  area 

hem  1.  Tj-pe  of  Submission — 
Preprinted  on  the  form 

Item  2  Date  Submitted  and  Applicant 
Identifier— Date  application  is 
submitted  to  ACYF  and  applicant  s  owti 
internal  control  number,  if  applicable. 

hem  3  Date  Re'^eived  by  State— State 
us«  only  (if  applicable] 

item  4  Date  Received  by  Federal 
Agency — Leave  blank 

Hem  5.  Applicant  Information— Legal 
Name — Enter  the  legal  name  of  tfie 
applicant  organization.  For  apphcatiuns 
developed  jointly,  enter  the  name  of  the 
lead  organization  only  There  must  be  a 
single  applicant  for  each  application 

Organizational  Unit— Enter  the  name 
of  the  primary  unit  within  the  applicant 
organization  which  will  actually  carry 
out  the  projed  activity.  Do  not  use  the 
name  of  an  individual  as  the  applicant 
If  this  is  the  same  as  the  applicant 
organization,  leave  the  organizational 
unit  blank. 

Address — Enter  the  complete  address 
that  the  organization  actually  uses  to 
receive  mail,  since  this  is  the  address  to 
which  all  correspondence  will  be  sent 
Do  not  include  both  street  address  and 
P.O.  box  number  unless  both  must  be 
used  in  mailing, 

Name  and  telephone  number  of  the 
person  to  be  contacted  on  matter^; 
involving  this  application  [give  area 
code) — Enter  the  full  name  (mciuding 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  .^-.n 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  snd 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  Employer  Identification 
Number  (ELN) — Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  b>  the  inteniai 
Revenue  Service,  including,  if  known 
the  Central  Registry  System  suffix. 
Item  7  T>-pe  of  Applicant — Self- 
explanatory. 

Item  8.  Type  of  AppliL,atjon — 
Preprinted  on  the  form. 


h-^m  9  Name  of  Federal  Agency- 
Preprinted  on  the  form. 

Item  10  Catalog  of  Federal  Domestic 
Assistance  Number  and  Title — Enter  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDAJ  number  assigned  to  the  program 
under  whicii  assistance  is  requested  and 
its  title,  as  indicated  in  the  relevant 
priority  area  description. 

Item  1  ?  DescTiptive  Title  of 
.Applicant  s  Prrieci— Enter  the  project 
title.  The  title  s  if  r>'rfi  Iv  short  and  is 
descriptive  oi  ine  prc)bct,  not  the 
priority  area  title 

Item  12  Areas  .^*■^ected  by  Project — 
Enter  the  govern niental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  the  largest  unit  or 
units  affected,  such  as  State,  county,  or 
dty  If  an  entire  unit  is  affected,  Hst  it 
rather  than  subunits. 

Item  13.  Proposed  Project— Enter  the 
desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  Congressional  District  of 
Applicant/Project— Enter  the  number  of 
the  Congressional  district  where  the 
spplic^nt's  principal  office  is  located 
and  the  number  of  the  Congressional 
d!,strirt(s)  where  the  pr-TJect  will  be 
loiiited.  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  00, 

lifm  15  Estimated  Funding  Levels — 
in  rompietmg  158  through  15f,  the 
dollar  amciints  entered  should  reflect, 
for  a  17  month  or  less  project  period,  the 
total  amount  rsquestea.  If  the  proposed 
prciecl  period  exceeds  17  months,  enter 
only  those  dollar  amounts  needed  for 
the  first  1 2  months  of  the  proposed 
project 

Item  15a  Enter  the  amount  of  Federal 
f'jnds  requested  in  accordance  with  the 
pre<.:ed;7i^  paragraph.  This  amount 
should  b*^  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Items  15b-e.  Enter  the  amount{s)  of 
funds  from  n on  Federal  sources  that 
wiii  be  cont'inuted  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
shanng  or  matching  funds.  The  value  of 
third  party  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules  see  Part  D,  Sections  E  and 
F.  and  the  spe<y;fic  priority  area 
descjiption. 

Item  15f  Eriter  the  est. mated  amount 
uf  income,  if  any,  exp«  ted  to  be 
gene-ated  from  the  proposed  project.  Do 
not  add  or  subtrad  U::s  amount  from  the 
total  profecTt  amount  entered  under  item 
15g  Descr.be  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
PT0)e<;1  Narrative  Statement. 

hem  15e  Enter  Lhe  sum  of  items  15a- 
15e. 


.'^^.'^,  3  6u  Is  AppHcation  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes.— Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  at  the 
end  of  Part  ID.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
request  that  the  Federal  agency  delay 
any  proposed  funding  until  September 
1993. 

Item  J6b.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No. — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  J  7.  Is  the  Apphcant  Delinquent 
on  any  Federal  Debt?— Check  the 
appropriate  box.  This  question  apphes 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  To  the  best  of  my  knowledge 
and  belief,  all  data  in  this  application/ 
preapplication  are  true  and  correct.  The 
document  has  been  duly  authorized  by 
the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the 
attached  assurances  if  the  assistance  is 
awarded. — To  be  signed  by  the 
authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  apphcant 's  office,  and  may  be 
reauested  from  the  apphcant. 

Item  I8a-c.  Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

hem  I8d.  Signature  of  Authorized 
Representative — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  I8e.  Date  Signed— Enter  the  date 
the  apphcation  was  signed  by  the 
authorized  representative. 

2.  SF  424A — Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  Sections 
A,  B.  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

ScNctions  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
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f::-'.  ii-r.K  for  the  pTopnsed  pr:i|e(::t 
ro^erir;;  ■: '  *he  tola!  project  period  of 
1"  r:-.?.n:hs  cr  ies";  '^'"  ;2)  thb  first  ysar 
Jjj'.-ikjft  period,  if  the  proposed  project 
period  exceeds  i~  "■•'n:;hs 

Section  /4— r. .  :^  .'  iu.-?!,-;;,'.-/.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  if  the  proposed  project 
period  is  17  months  or  less  or  (2)  the 
first  year  budget  period  if  the  proposed 
project  period  exceeds  17  months.  It 
should  relate  to  item  15g.  total  funding, 
on  the  SF  424.  Under  column  (5),  enter 
the  total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  itemized  budget 
justification  for  each  line  item  is 
required.  The  types  of  information  to  be 
included  in  the  justification  are 
indicated  under  each  category.  For 
multiple  year  projects,  it  is  desirable  to 
provide  this  information  for  each  year  of 
the  project.  The  budget  justification 
should  immediately  follow  the  second 
pageoftheSF424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  CXhar. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fnrge  Benefits — Lne  6b.  Enter  the 
total  cost  of  fringe  benefits,  unless 
trsated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
iniurance,  FICA.  retirement  insurance, 
etc 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h.  Other. 

Justification:  Include  the  name's)  of 
traveler's),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances.  i 


UMI 


Equipmfnt  —unc  txi  i.ntor  the  total 
costs  of  all  equiprr.Hnt  to  be  acqainjd  bv 
the  project.  For  State  and  iocs! 
governments,  including  Federsliy 
recognized  Indian  Tribes,  equipment  is 
non-expendable  tangible  personal 
property  having  a  useful  life  of  more 
than  two  years  and  an  acquisition  cost 
of  $5,000  or  more  per  unit.  For  all  other 
applicants,  the  threshold  for  equipment 
is  $500  or  more  per  unit.  The  higher 
threshold  for  State  and  local 
governments  became  effective  Qaooer 
1,  1988,  through  the  implementation  of 
45  CFR  Part  92.  Uniform  .Administrative 
Requirements  for  Grants  and 
Cooperativ*.  Agreements  to  State  and 
Local  Goverements. 

Justifitatioix:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  eauipment  after  the  project  ends. 

Supplies — Line  6e  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Sf)ecify  general 
categories  of  supplies  and  their  costs. 

Contractual— Line  6f.  Enter  the  total 
costs  of  ail  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h.  Other. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements.  Applicants  who 
anticipate  procurements  that  will 
exceed  $5,000  (non-governmental 


entities)  or  $25,000  (governmental 
entities)  and  are  requesting?  an  award 
without  competition  should  i.-.c.lude  a 
sole  source  justification  in  the  proposal 
which  at  a  mir.imum  should  include  the 
basis  for  contractor's  selection. 
just.fi  r.gti on  for  lack  of  competition 
when  conipetjlive  bids  or  offers  are  not 
obtained  and  basis  for  award  cost  or 
price. 

(Note:  Previous  or  past  experience  with  a 
contractor  is  not  sufficient  justification  for 

sole  source.) 

Construction — ^Zjne  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs  Where  applicable,  sach 
costs  may  include,  but  are  not  limited 
to:  insurance:  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
tranfpnrtation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  train'ng  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  develop cr.prt  cos's  Note  that  costs 
identified  as  mii^ceilaneous  and 
honoraria  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Chargef.—Une  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6;.  Enter  the  total 
amount  of  indirect  charges  (costs)  If  no 
indirect  costs  are  requested,  enter  none. 
Generally,  this  line  should  be  used 
when  the  apoiicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Departmen;  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements..  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  poo!  and 
should  not  be  charged  again  as  direcl 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  anj  fees 
post-dcctorai  trair.ing  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  Bj  should  he  the  total 
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indirtf  •  '  r>s;5  h+^>r!g  .'h8rs"d  to  the 
pro;e<.l.  Tlie  Fetierai  sliare  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  {Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federai)  direct  costs 
exclusive  of  any  equ:pn  !"T    harsRs. 
rental  of  space,  tuii.  ;r:  i    ^l  u-^"^^   ,     '.- 
doctoral  trw'ning  ailuwances, 
contractual  items,  and  alteiations  and 
renovations. 

(c)  Si;btract  (1.)  frort:  :a).  The 
re:rieiri:^-*r  is  what  ine  appucaut  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement  Applicants 
subject  to  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Progmm  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — NonFederaJ  Resources. 
Tiiis  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
apphed  to  the  grant.  Enter  this 
information  on  hne  12  entitled  Totals. 
In-kind  contributions  are  defined  in  45 
CFR,  Part  74.51  and  45  CTR  Part  92.3. 
as  property  or  services  which  benefit  a 
grant-supported  project  or  program  and 
which  are  contributed  by  non-Federal 
third  parties  without  charge  to  the 
grantee,  the  subgrantee,  or  a  cost -type 
contractor  under  the  grant  or  subgrant. 

Justification:  Descrioe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  monihs. 

Totals— Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  (b)  First.  If  a 
third  budget  period  will  be  necessary, 
enter  the  Fedord  funds  needed  for 
rnrrithc  2S  through  36  under  (c)  Second. 


Columns  (d)  and  (e)  are  not  applicable 
inmost  I'i.stajiiBs   "^i.e  ACF- funding  is 
almost  aiwav'^  ■   > v  .:  to  a  three- year 
maximum  prof ; '  ;•»■-} rtd.  Columns  (d) 
and  (e)  would  be  ii.>«Mi  m  the  case  of  a 
60  month  project. 

Section  F — Other  Budget  Information. 

Direc  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effecl  during  the  funding  period, 
the  estimated  amount  of  the  haw  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  shown  at  the  top  of  the  SF  424,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  pari  of 
the  computer  database  on  each  project. 

Cans  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
projects,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovlsuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

At  the  bottom  of  the  page,  following 
the  summary  description,  type  up  to  10 
key  words  which  best  describe  the 
proposed  project,  the  service(s)  involved 
and  the  target  population(s)  to  be 
covered.  These  key  words  will  be  used 
for  computerized  information  retrieval 
for  spwcific  types  of  funded  projects. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  f>art  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 


under  the  priority  area  description  in 
part  II. 

The  narrative  should  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
(see  section  C.  part  II).  using  the 
following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Resuhs  and  Benefits  Expected; 

(c)  Approach:  and 

(d)  Staff  Background  and 
Organization 's  Experience. 

The  specific  information  to  be  included 
undor  each  of  these  headings  is 
described  in  section  C  of  part  II, 
Evaluation  Critima. 

The  narrative  .should  be  typed  doubte- 
spaced  on  a  single-side  of  an  8V»"  x  11" 
plain  white  paper,  with  I"  margins  on 
all  sides.  Ail  pages  of  the  narrative 
(including  charts,  references/footnotes, 
t^les,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
Objectives  and  Need  for  Assistance  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  8  Vi 
X  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  materials 
along  with  their  application  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and.'or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  ciurent  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 
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A-:{.'.:i-B':u  -:>.r»  -«r..    '^'i  'ofileanSF 
4^4?i   Assi.rn:  :e<i — Non-Construction 
"'rw-a;rs  -r:ri  tne  Certification 
r<MiJ3rd.n^  i.oDhvn^   Both  must  be 
^  k"-".i  -n  1  -  •urr.f'rt  with  the 
<;.      i'.-.-j.:   I:;  acaition,  applicants 
-  .^•    er  :y  their  compliance  with:  (1) 
D:  -i  Fr^v  Workplace  Requirements;  and 
(2;  O'-'^^c-'r.ent  and  Other 
?-«;;•  s.^ilities.  Copies  of  these 
:s-;.-^.:,  ps'certifications  are  reprinted  at 
th«  HHci  }f  'h:s  announcement  and 
shou.d  Sh  pop ■'oH I! ced,  as  necessary.  A 
duly  a  :'r,r.  7P(*;  ^*^pre8entative  of  the 
applica:.!  crs^.r.ization  must  certify  that 
the  appi; car'  is  in  compliance  with 
these  assi:!-a /-es/certifications.  A 
signaturtJ  or  ;n«  SF  424  indicates 
comp!;ftn~e  wMh  tr." 
W  .rkpUr.e  Rt*(q\  ■«:■  ■ 
Deoarr-fi^*  and  Oil,e: 
cer.fica^K.r,'; 

Fo:  re.s«arrn  pr :  -i. 
subiHCts  may  be  e*  rv> 
H  u m ar.  S  u b le* "•  s  A  ^  ^  i. 
rpQ'^ired   If  'hn-h  .^  a 
tne  appiicar:b'v  '~f  T: 
rc-r/ric'  'he  Officii  ''ir 


.)-..;  rree 
"^ts.  and 
Responsibilities 


the  \: 
496-' 


-  in  which  human 
a  Protection  of 

■ence  may  be 
;-9Stion  regarding 
•;  assurance, 
^  '^f  irch  Risks  of 
'.a\  Institutes  of  Health  at  (301) 


(4! 


~K.:^t 


n  Complete  Application 


Tr.«  chef  kl:st  t)*'.;,vv  ,s  for  your  use  to 
Tsiirt'  that  vGur  application  package 


has  be«n  pro  per' v  prepared. 


— One  original,  signed  and  dated 

application,  plus  two  copies. 

AppUcations  for  different  priority^ 

areas  are  packaged  separately; 
— Application  is  from  an  organization 

wnich  is  eligible  under  the  eUgibility 

requirements  defined  in  the  priority 

area  description  (screening 

requirement); 
— Application  length  does  not  exceed  60 

pages,  unless  otherwise  specified  in 

the  priority  area  description. 

A  complete  application  consists  of  the 
following  items  in  this  order: 
— Application  for  Federal  Assistance 

(SF  424.  REV  4-88); 
— Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 

4-88); 
— Budget  justification  for  Section  B — 

Budget  Categories; 
— Table  of  Contents; 
— Letter  from  the  Internal  Revenue 

Service  to  prove  non-profit  status,  if 

necessary; 
— Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 

appropriate; 
— Project  summary  description  and 

listing  of  key  words; 
— Program  Narrative  Statement  (See  F  <r* 

n.  Section  C); 
— Organizational  capability  statement, 

including  an  organization  chart; 
— Any  appendices-'attachments; 
— Assurances — Non-Construction 

Programs  (Standard  Form  4  24B  RE\' 

4-88); 


— C'''^ifi'aMo:i  Regarding  LohbvinK,  and 

— C.<  :';fira^ion  of  F'rotecd,,  n  nf  Hi. man 
buijjects,  ;i  .iBctiisarv', 

E.  The  Application  Packagp 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
corner.  Ail  pages  of  the  narrative 
(including  charts,  tables,  map?  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
1  extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

Do  not  include  a  self-addressed. 
stamped  ackncwledgmer.f  card.  Ail 
applicants  wil!  be  notified  automaticallv 
about  the  receipt  of  their  application.  If 
acknowledgment  of  receipt  of  your 
application  is  not  received  within  eight 
w-^eks  after  the  deadline  d-ite,  please 
nnt;h-  ACYF  by  teiephune  at  (202)  690- 
7016. 

Dited-  !u!y  8,  1993. 
Joseph  .\.  Mottola. 

Acting  C--rr:n:ssioner.  Administration  on 

Children   Ynuth  and  Fami'ips. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 

I  <     Tvv>«  o*  suaitrasaow 

i         2     Cortstriiclior  L^   :,>nsti<jctic«! 


;  a.*'"'  *■  jiiMi'"^f.o 


»    D,>-T  atCS!-fC  «>  r*!! 


APPENDIX   A 


S'»t*  v^:**' 


-.*''0"     .>*r'^ 


o^-T  '<ertw«t  »T  »eo««*»  «*jeirrv 


■"'Urte^w  ff'Trfr  ■'''■>#' 


I     ACOUCAJfl  !»«K)ltt«*TK5»i 


l»J*  ■>••<«• 


,J">»-t»uecv»    .,/ri. 


Aoomsj  .:C'**  ''•''y  ca.J^t>    .t!«f»  »s?  Z'p  ■.oiMi 


1    l»M>1.0VES    ^f^^^Cj^J^O**  •"J***''  ifWl 

I        ~1  1 


T .  f  ^ 

i — I        '  B      „..iX^f.  S^.itf  ^'..'^n  •■.;•*«■ 


u 


-'  ."■        ■*     'Ix^J*"***-  ii*#--iit'T^ 


i    'fPC  C/*  *W>LiCATK*f 


^,„ 


M  SC*f  c '"fVl  -^'tt  '■>f  Atrt^  tCjLtr-^,  f!»CJSCT: 


?     ABtAS  <t,f»f --0(0  t>  »«CJiCT  T  ;,«s    ',!,,.•,  ss    !■*»,■ 


ij   -"tw^osep  »«cwtcn 


Slai  D»ie         1       EixJtn^  0«ie 


■J  ejTuoTEB  rjMcxJto 


■  •   i:j3*ioBtsito«A..  >«-Tfi  -    ^ 


:  b.  Praiact 


s    ''sca-w 


t    A  i,?PL'<"J."X)fc  li'Bjt-C"  ';. 


I  t 


-3    Apc>"ca^i 


■1  i-'X.ai 


3C 


.00 


!•  »>  sT»Ti  EXEcunvf  omxM  wi  •«occsr> 

■^  ■  :>- " '  * ^  =>P1JCAT10N  WAS  MAO€  '•  •  ■-  ;.;:-.     "O  the 

'  .''   (.^[^r:t*  12372  PROCESS  R3«  W»'t«v  .'y 


DATE 


f^OQ'srr,  mcorr.:         [  j| 


ao 


.oc 


VO    □    PRCXjHAU  S  not  COVERO)  by  E  O  12372 

□    OR  Pf*<-..K,^u  -,,x.    >tOT  BEEN  SQ^CTED  8V  STATE  F0«  REV€W 


D  •*» 


«   1'rt»0  'xam*  o'  AL;t>vyLj«:  'i«c>'«»''*«ri-'« 


a  SigiatL-e  of  Aurno'i.nK:  s*»orw»<-u»trv« 


*iX^^x_o€  ■  _  ^oe* 


a  '  j»^*.  v„K~*<wi 


^ei.iOus  EjiiiofVi  K«i  usitjie 


B«.UNO  COOC  IHA-Ot-C 


Authorized  for  Local  Repra<3ucuon 


nrvis  .88) 

■• ^    •'■  '32 


!3248 
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[n«rructioiM  for  the  SF  424 

Th  s  ;s  a  s»anddrd  r  '~    ^*<d  by  applicants 

ind  ippi.ca'ion'i  sur-r: 
a.ssis'ancw  i'  v*. :..  :>>  j 
•r  oritair  app,;'  ant  cm 
wiich  nav-  »>Mj,:sr.'' 
lotT'.n •"';'.'  nrcx't*<1'..ir"  .■ 
O'd^r  '.  ::r2  a: 
*;"■  ^'>f^  ;  r. f ;  I.. ^^d 


• ;:  :  reapplications 

'■  ;  'ot  Federal 
■":  '  V  Federal  agencies 
(•rfication  that  States 
sr.'"!',  a  review  and 
•"   ■  -esponse  to  Executive 
a ,  p  if-lected  the  program 
nf :-  process,  have  been 
H'.vin  an  opporturuty  to  review  the 
applicant's  submission. 
i!r»rr,  and  Entr\" 
".    S<i;!-«xplaria':,r. 

;   Datp  app':r«'i:T.  -  ;bmitted  to  Federal 
ajjencv    )r  S*a'"  if  app.icable)  k  applicant's 
,  .  r.troi  number  :  •'  applicable). 
''   S'a'e  use  on;y  .;f  applicable). 
i  1'  T'.s  application  is  to  continue  or 
:°v;^  an  axistlng  award,  enter  present 
F-ideral  identifier  number.  If  for  a  new 
orri\4H-i  leave  blar.k 

5  Lega:  riame  ot  apri  icant,  name  of 
primar,-  organ ;7-a'.'ina^  unit  which  will 
^niH^ne  the  assis'd.ie  activity,  complete 
ad  Ir^ss  of '.he  app., car.',  and  name  and 

•f  iephnne  nunu:i^r  of  •.-.e  person  to  contact  on 
T.a'fers  related  '':  'r,;s  application. 

6  Enter  Empiov?r  Irtentification  Number 
■EIN)  as  assigned  ov  "'-f  Tntemal  Revenue 
.Service 

'  Enter  the  appmpr.ste  letter  in  the  spwce 
proviriad- 


8.  Check  appropriate  Nix  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  [e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contnbu'nr  Value  of  in-kind 
contributions  snouid  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdovk-n  using  same  categories  as 
item  15, 

16  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17,  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
app'.:"a*ion  } 
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IN.STRUCnONS  FOR  THE  Sr-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
otner  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  au;horization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A  Budget  Summary 

Lines  1-4.  Columns  (a)  and  (b) — For 
applications  j)ertaining  to  a  single  Federal 
grant  program  (Federal  Domestic  Assistance 
Catalog  number)  and  not  requiring  a 
functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  'he  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b)  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  sctivity.  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  fb). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
tf'quire  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  " 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  al!  breakdown  of 
data  required  Hovever,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
'he  summsn,'  totals  by  programs. 

Lines  1-4,  (Vilumns  (c)  through  (g)— For 
n-w  applications,  leave  Columns  (c)  and  (d) 
biank  For  each  ime  entry  in  Columns  (a)  and 
(b).  enter  in  Columns  (e),  (f).  and  (g)  the 
appropnate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
penod  (usually  a  year). 

For  continuing  i^rant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
a8enc%-  Enter  in  C-nlumns  (c)  and  (d)  the 
estimated  amounts  cf  funds  which  will 
remain  unobligated  at  the  «>nd  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upromng  [>e!-iod.  The 
amount(s)  in  Qjlumn  (gj  s.ht;u:d  be  the  sum 
of  amounts  in  Colu.Tir.s  !ej  and  (f). 


/•  uf  .'up;. If-mer, tai  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  tirles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  ere  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A  (lalumn  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (1H4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (0  on  Line  5. 

Line  7— Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  Q  Non-Federal-Resources 

Lines  8-11— Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c}— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  {e>— Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (bHe)-  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f),  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14— Enter  the  amount  of  cash  from  ill 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  1 5 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Fundi 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  In  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  projjer  colunmi 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (bHe).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  tn  be  out  of 
the  ordinary  or  to  explain  ■  h-^  >  tsils  ai 
required  by  the  Federal  grantor  iigency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  f)nal  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

'.•imrsm  e*-- ■  Von--(  .orutfrurtmn  Prpurirr,* 
Note.  Ctiitoiii  ui  UifclSt  oSSuIdiictoi  iiiB^  ijul 

be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  Duly  Authorized  Representative  of  the 
Applicant  I  Certify  That  the  Applicant 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  flnancial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  acceis  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives 
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conflict  of 

4.  Will  in:' 
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of  approve. 
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3  W.;;  os'abhsh  safi>guards  to  prohibit 
nmpi'^v»«s  from  'jsing  'h"i:  positions  for  a 
P'inx)se  tba:  constitutes  or  presents  tha 
dpneamncp  if  personal  or  organizational 
I'p-egt  nr  p'Tscnal  gain. 
':a;»  and  ( -TT-.plete  the  work 
rab;*" '  rnp  frame  after  receipt 
e  awd:  ^.i^  agency. 
,■  with  the  Intergovernmental 
;  1970  [42  use.  §S  4728- 
;)'»srTib.> ;  standards  for 
mer;;  systo.T.s  ■(«■  prr  ct*:;.*  hinded  under  one 
of  the  nioataen  star.iifs  or  regulations 
specified  in  .^pp«*I,c:  <  A  of  0PM  s  Standards 
for  a  Men!  ^ystsn-,  of  Pwrsonnel 
Administration  t5  C  F  R  900.  Subpart  F) 

6.  Will  comply  wuh  ail  Feder«i  statutes 
relating  to  Dondi^chmination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  8*-352)  which 
prohibits  discrimioatiofl  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
[20  U.S.C  §§1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex,  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicap*,  (d)  the  Ago  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (fl  the 
Comprehe:,';'VP  .Mcohol  Abuse  and 
Alcoholis—  P'^.-^r.tion.  Treatment  and 
Rehabilitav   -.  A  •  of  1970  [P.L.  91-616).  as 
amended  r"  ■•■■^^  to  nondiscrimination  on 
the  basis  -  f  i'  n.-.Tl  abuse  or  alcoholism;  (g) 
§§  523  and  52^  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C,  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  ccmfidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
use.  §  3601  et  seq  ),  as  amended,  relating  to 
nondiscrimination  in  the  sale.  i«ntal  or 
financing  of  housing;  (i)  any  other 
nondischmioation  provisions  in  the  specific 
■,tatute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the. 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  n  and  Hi  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(PL.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  rosult  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquixeid  for  project  purposes 
regardless  of  Federal  ptarticipation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  S§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds 

9.  Will  comply.  ai>  Applicable,  with  tba 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
USQ§276car.d  18U.SC  §§874),  and  the 


Contract  Work  Hours  and  S«f«*y  Star.iards 
Act  (40  U.S.C.  §§327-333).  r«gard:ns  lalKir 
standards  for  federally  assisted  constnictior. 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  requires  recipients 
in  a  special  Oood  hazard  area  to  pariicipate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insiuable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following;  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Envirtinmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developied  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  8t  seq);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Qear  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §  7401  et  seq  );  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended.  (PL.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended.  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
projjerties).  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  resaarch.  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C,  2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Basnd  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq  )  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 
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APPLICANT  ORGANIZATION 

DATE  SUBMITTED 

State  Single  Points  of  Cot.tac  t 

Arizona 

Mrs.  Janice  Dunn,  Arizona  State 
Qearinghouse,  3800  N.  Central  Avenue. 
Fourteenth  Floor,  Phoenix.  Arizona  85012. 
Telephone  (602)  280-1315 

Arkansas 

Mr.  Joseph  Gillesbie,  Manager.  State 
Clearinghouse,  Office  of  intergovernmental 
Service.  Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little  Rock. 
Arkansas  72203.  Telephone  (501)  371- 
1074 

California 

Glenn  Stober,  Grants  Coordinator.  Office  of 
Planning  and  Research.  1400  Tenth  Street. 
Sacramento,  California  95814.  Telephone 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact.  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156 

Connecticut 

Under  Secretary.  ATTN:  Intergovernmental 
Review  Coordinator,  Comprehensive 
Planning  Division,  Office  of  Policy  and 
Management.  80  Washington  Street, 
Hartford,  Connecticut  06106-4459. 
Telephone  (203)  566-3410 

Delaware 

Ms.  Francine  Booth.  State  Single  Point  of 
Contact.  Executive  Department,  Thomas 
Collins  Building,  Dover.  Delaware  19903. 
Telephone  (302)  736-3326 

District  of  Columbia 

Ms.  Lovetta  Davis,  State  Single  Point  of 
Contact,  Executive  Office  of  the  Mayor. 
Office  of  Intergovernmental  Relations, 
Room  416.  District  Building.  1350 
Pennsylvania  Avenue.  NW..  Washington. 
DC  20004,  Telephone  (202)  727-9111 

Florida 

Ms.  Karen  McFarland,  Director,  Florida  State 
Clearinghouse,  Executive  Office  of  the 
Governor,  Office  of  Planning  and 
Budgeting,  The  Capitol,  Tallahassee. 
Florida  32399-0001.  Telephone  (904)  488- 
8114 

Georgia 

Mr.  Charles  H.  Badger.  Administrator, 
Georgia  State  Clearinghouse.  270 
Washington  Street.  S.W.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Hawaii 

Mr.  Harold  S.  Masumoto.  Acting  Director. 
Office  of  State  Planning,  Department  of 
Planning  and  Economic  Development, 
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( )^-!  >■ , '  the  Governor.  State  Capitol— 
KooiTi  406  Honolulu.  Hawaii  96613, 
Telephone  (808)  548-5893,  FAX  (908)  548- 
8172 

Illinois 

Mr.  Tom  Berkshire,  State  Single  Point  of 
Contact,  Office  of  the  Governor.  State  of 
Illinois,  Springfield,  Illinois  62706, 
Telephone  (217)  782-8639 

Indiana 

Mr.  Frank  Sullivan,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  l>panment  of 
Economic  Development,  200  ^st  Grand 
Avenue,  Des  Moines,  Iow«  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ms.  Debbie  Anglin,  State  Single  Point  of 
Contact,  Kentucky  State  Cleannghouse, 
2nd  Floor,  Capita'  Plata  Tower,  Frankfort, 
Kentucky  40601,  Telephone  (502)  564- 
2382 

Maine 

State  Single  Point  of  Contact,  ATTN:  Ms. 
Joyce  Benson.  State  Planning  Office.  State 
House  Station  #38,  Augusta,  Maine  04333, 
Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief.  Maryland  State 
Clearinghouse,  Department  of  State 
Flannrng,  301  West  Preston  Street, 
Baltimore  Maryland  21701-2385. 
Telephone   .'iCl    21  - -'.J' 

Massachus^-'  '■ 

State  Single  pGin?  a'  Uiciact,  ATTN:  Ms. 
Beverly  ?,<'  >  ^  ,  F.  'wrut' ve  Office  of 
CxDmmunuies)  csr. :  ">vp!opment,  100 
Cambridge  Stree!  R"k;ra  1803.  Boston. 
Massachusetts  022C2,  Telephone  (617) 
727-7001 

Michigan 

Mr  Milton  O.  Waters,  Director  of  Operations, 
Michigan  Neighborhood  Builders  Alliance. 
Michigan  Department  of  Commerce, 
Lansing.  Michigan  48909.  Telephone  (517) 
373-7111 

Please  direct  correspondence  to:  Manager, 
Federal  Project  Rc.iew,  Michigan 
DepHrtment  of  Commerce,  Michigan 
Neighborhood  Builders  Alliance,  P.O  Box 
30242,  Lansing,  Michigan  4S»09,  Telephone 
(517)  373-6223. 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  OfBcer, 
Department  of  Finance  and 
Administration,  Office  of  Policy 
Development,  421  West  Pascagoula  Street, 
Jackson,  Mississipoi  39203,  Telephone 
(601 )  930-4280 

Missouri 

K!s  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
D!\ision  of  G«n«ral  Serrlces,  P  O  Box  809, 

Room  430  Tnirr.sr.  B-j;  -"  ■  .  .»«"'Nf>n 
City,  Missoun  65102,  Te.'jpfi..i.e  vJ14) 
751-4834 


Montana 

Ms.  Deborah  Stanton,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  Room 
202— State  Capitol,  Helena,  Montana 
59620,  Telephone  (406)  444-5522 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710.  ATTN;  Mr.  John  B. 
Walker,  Clearinghouse  Coordinator, 
Telephone  (702)  687-4420 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Of^ce  of  State  Planning.  ATTN: 
Intergo\'emmental  Review  Process/James 
E.  Bieber,  2Vj  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Mr.  Barry  Skokowski,  Director,  Division  of 
Local  Government  Services.  Department  of 
Community  .Affairs,  CN  803.  Trenton,  New 
Jersej-  08625-0803,  Telephone  (609)  292- 
6613. 

Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process.  Division  of  Local  Government 
Services.  CN  803,  Trenton,  New  Jersey 
08625-0803,  TeJepnone  (609)  292-9025. 

New  Mexico 

Aurelia  M.  Sandoval,  State  Budget  Division, 
Department  of  Finance  &  Administration, 
Room  190,  Bataan  Memorial  Building. 
Santa  Fe.  New  Mexico  87503.  Telephone 
(505)  827-3640.  FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol.  Allwny,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director, 
Intergovernmental  Relations,  N.C. 
Department  of  Admini.strstion,  116  W. 
Jones  Street,  Raleigh,  North  Carolina 
27611,  Telephone  (919)  733-0499 

North  Dakota 

Mr.  William  Robinson,  State  Single  Point  of 
Contact,  Office  of  Intei^ovemmental 
Affairs,  Office  of  Management  and  Budget, 
14th  Floor,  State  Capitol,  Bismarck.  North 
Dakota  58505,  Telephone  (701)  224-2094 

Ohio 

Mr.  Larry  Weaver,  State  Single  Point  of 
Contact,  State^Federal  Funds  Coordinator, 
State  Clearinghouse.  Office  of  Budget  and 
Management.  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Mp'r:?*^  StT<«*»..  Providence,  Rhode 
Uiai;r  u?W   "     pyhone  (401)  277-2656 
y'hHSr  i-'-'fv'     ■.■~»s-)'  :  '^,r'.  'e and 

qu«;i.:  .-"i  tc  ke.'i<«».  ^.^j-.^.r^tor,  Office  of 


South  Carolina 

Mr.  Danny  L.  Cromer,  State  Single  Point  a€ 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street.  Room 
477,  Columbia.  South  Carolina  292t)l. 
Telephone  (803)  734-0493 

South  Dakota 

Ms.  Susan  Comer.  State  Clearinghouse 
Coordinator.  Office  of  the  Governor.  500 
East  Capitol.  Pierre,  South  Dakota  37501, 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown.  State  Single  Point  of 
Contact.  State  Planning  Office.  SOO 
Charlotte  Avenue,  309  John  Sevier 
Building.  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning.  P.O  Box  12426, 
Austin.  Texas  78711.  Telephone  (512J  463- 
1778 

Utah 

Utah  State  Qearinghouse.  Office  of  Planning 
and  Budget,  ATTN:  Ms.  Carolyn  Wright. 
Room  116  State  Capitol,  Salt  Lake  City. 
Utah  84114.  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy-  Research  ft  CoordinBtlon, 
Pavilion  Office  Building.  109  State  Street. 
Montpelier.  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division.  Governor's  Office 
of  Community  and  Industrial 
Development,  Building  #6,  Room  553. 
Charleston.  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  IGA  Relations,  101  South 
Webster  Street,  P.O.  Box  7664,  Milwaukee. 
Wisconsin  53707.  Telephone  (608)  266- 
1741 

Please  direct  correspondence  and 
questions  to:  Mr.  William  C  Carey.  Section 
Chief.  Federal-State  Relations  Office, 
Wisconsin  Department  of  Administration. 
Telephone  («08)  266-0267. 

Wyoming 

Ms.  Ann  Redman.  State  Single  Point  of 
Contact,  Wyoming  State  Clearinghouse. 
State  Planning  Coordinator's  Office. 
Capitol  Building,  Cheyenne.  Wyoming 
82002.  Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director.  Bureau  of 
Budget  and  Management  Raaaardi,  Office 
of  the  Governor,  P.O  Box  2950.  Agna, 
Guam  96910.  Telephone  (671)  472-2285 

Northern  Mariana  islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM.  Northern  Mariana  Islands 
96950 
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Puerto  Rico 

Patna  CustoOio.lsrBf";  Soto  Marrero, 
Chairmar.;D'.r*.-«c:  P-u'erto  Rico  Planning 
Board  Mir.ii'.as  Govemmer.?  Center,  P.O. 
Box  41119  San  luan,  Puerto  Rico  00940- 
9985,  TfllH-hone  (809)  727-4444 

Virgin  Islands 

Jnsfl  L.  Oor^p  Director,  Office  of 
MRnagemor.t  ar.d  Budget,  No.  32  k  33 
Knr.KP"s  Cir-:'-'  ;:hfi''otte  Amalie.  V.I. 

ocg:  It':*'.  - '- -e  ao9)  774-0750 

Orliiiuition  Rojjarding  Lobbying 

Cert^^icatioii  for  Contracts,  Grants, 
Loans,  and  Curpemtive  Agreements 

The  uiidersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  b««r.  paid  or  will  oe  paid,  by  or  on 

behalf  of  the  urdersisned,  to  any  person 
for  irifluencing  01  at-.enipting  to 
mfl-uenre  an  offirer  or  employee  of  any 
agency  3  Member  of  Congress,  an 
officer  nr  empiovee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  malting  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation  renewa., 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  )r 
cooperative  agreement 

l2j  If  any  funds  other  <han  Federal 
appropnated  funds  have  be«n  paid  or 
will  be  paid  to  any  person  for 
influenang  or  attempting  to  .nfiuence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Memb«r  of  Congress  .n  connection 
with  this  Federal  ccntra-l  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL.  "Disclosure  Form  to  Report 
Lobbying,    in  accordance  with  its 
instructions, 

(3)  The  -jndersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  ail  tiers  (including 
subcontracts,  subgTant.s,  and  contracts 
unaer  grants,  loans,  and  cooperative 
agreements)  and  that  ail  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certifica'.on  is  a  material 
representation  of  fact  v  pon  which 
reliance  was  placed  wnen  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  maicing  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31  U  S  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  net  less  than  $10,000  and  not 
more  tKan  $100,000  for  each  sur.h 
failure 


State  for  Loan  Guarantee  and  Lojn 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  Influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Ppcponsihihty 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76,  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
prind{)als: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  Ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal  State 
of  local]  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  'l)fb) 
of  this  certification;  and 


(d)  have  not  within  a  3-year  penod 
preceding  this  application/proposal  had 
one  cr  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
neces.sarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cennot  provide  the 
certification.  The  certificauon  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Humnn  Serv'iceri  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  subm.ittinc  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."'  provided  below  without 
nioditl cation  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarrrent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge 

and  belief  that  it  and  its  principals; 

ia)  are  not  presently  debarred. 
suspended,  proposed  for  debaxment, 
dec;Iared  ineligible,  or  voluntar'y 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agencv 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,  "without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 
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U  S  Departmen t  cf  Hea!t h  a nc  H j r-: 


?:^.  berv^ces 


Cenificaiion  Regarding  Drug-Free-  WorKp!  ace  R*?gu- 
Gran*'^'9S  Other  Than  !n.i(v;riu3is 


>g  tne  certitic«tion 


By  »igr;ir>g  b--k1'"Ck  su&mttting  Ihts  aDpn.-^t.jr  or  gran:  a-- ;«+>■- ';•[,:   -.-v  ,: «nii»«  ,6  d'-j 

set  out  below. 

T>!is  ^fific^jtiootsTCA^Uired  nv  Tceuiiaons'molcincntingthe  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Suhpari 
F.  The  rcg-ulalidni  pLihusnei^  in  the  Mav  25. 1990  I  trttra!  Ki-^'Mrr  :?\j..;rc  cerlificatior  "  ■  k'' "  n  i  ces  that  they  will  mai.iiain 
a  drug-frcf  i*»t>r»  r.ac-  The  certificatior  set  out  bticm  li  a  malt.  :a:  icprcicnlationof  faa  upoc  which  reliance  will  be  placed 
whec  the  Ltpa-  ■ne-*  of  Health  and  H  unian  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  delemiincd  that 
;h-  ^;  i;ii-<:  tn  '^v-jigi  rcnderec  a  fat^r  cirincation,  or  otherwise  violate^  I'rr  '(f  r.  'cmenls  of  the  Drug-Free  Workplace 
\  1.  i^^;  is  ir,  addit-i  n  u  anv  oihc  feme  uici  available  to  the  Federal  Govt  nnrr:  tisv  taken  aaion  authorized  under  the 
Drjj;-Fr£e  Workplace  Aa  Fatse  cert  ification  or  violation  of  the  certificavi^r  <>!.?!!  '^  zrounds  for  suspension  of  payments, 
•iasf^cnsion  or  icrraina'ioo  of  grams,  or  govcrnmentwide  susp>ension  or  debarincai 

'v**  orKplaces,  under  grams,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
mav  he  identified  ai  the  erani  application  I  f  the  pianie:  d  >-^'..  not  identify '  Hr  *  'k  places  at  tbc  time  of  application,  or  upon 
award,  if  there  is  ao  application,  the  graniu:  must  Keep  LQe  icenaiy  of  the  v. ujipiace(s)  on  file  in  us  office  and  make  the 
uiMrraatiOD  available  for  Federal  inspection.  Failure  to  idenlify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  v^orkplace  requremenfi 

V-  ortplaci  idcrtiilcaliorji  -nusi  mcludc  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  gran*  lakes  plao.  C  atcgorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  dipartrnen!  while  in  r,p)c:  ation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halb  or 
radio  sludios.) 

I:  :ac  workpiau;  ideniifitd  ti!  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  a  prr\iously  identified  the  workplaces  in  question  (see  above). 

Definitions  cf  tcrtni  in  the  Norpr.Kuremeni  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
uinamon  rule  appiv  ic  tnis  certificalior  Gr.ir.:rc''  .ittcniion  l^  called,  in  particular,  to  the  following  defmitions  from  these 
ruie.=, 

"Controlled  substanrt'  meani  a  aintrolled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
I  SC  812)  and  ai  further  defined  bv  regulation  (21  CFR  1308.11  through  1308.15). 

"Con>ictioo'  means  a  finding  oi  guiit  (including  a  pica  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
lud.cial  body  charged  with  the  respciniibiliiv  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  uivolving  the  manufaaure,  distribution, 
dLspcnsing.  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  eniployee  c(  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
A I  "direct  charge"  emrioyees,  (ii)  a!!  "indirect  charge'  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
ixriirrriance  cf  the  grant,  and.  (ui)  icmporarv  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
'*oi'  under  the  graiit  and  who  arc  on  the  grantee  s  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (eg,  voiiintc^rs,  even  if  used  ••:  mtci  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee  i  payroll,  or  employees  of  sjbi-cc.picnts  or  subcontractors  in  covered  workplaces). 


jg.iree  work  place  by: 

j"^  jv;    T,  distribution,  dispensing,  possession  or 
a:  -  'ng  the  actions  that  will  be  taken  against 


The  grantee  certifies  tliat  h  will  or  *ill  continue  to  provide  a  or 

\u)  Publishing  a  statement  notifying  cmplovccs  iha!  "nr  ..- dutj! 
u.-><:  ot  a  amtrolled  substance  is  prohihiled  m  the  pini^c  '-  u^irnfi.i  : 
employees  for  violation  of  such  prohibitior:, 

(b)  Establishing  an  ongoing  drug-free  awareness  progianr.  lo  iniorm  cmpioyees  about: 

( 1 )  The  dangers  of  drug  abuse  in  the  work  piao;;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counscliDg.  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
up.->n  employees  for  drug  abuse  violations  (iccurring  in  the  workplace; 

*ci  MaJcmg  it  a  rcquitcmeu!  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a,'. 

(di  Notifying  the  employee  m  the  siacr  ent  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will 

( 1 )  Abide  by  the  terms  of  the  suit  men;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  m  the  wc  rKp.j.x  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  m  writing,  withm  !e.i  calendar  days  after  receiving  notice  imder  subparagraph  (d)(2)  from  an 
employee  or  otherv^ise  receiving  actual  notice  of  such  conviaion.  Employers  of  convicted  employees  must  provide  notice, 
mcludipg  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working. 


unless  the  FederaJ  afiency  has  designated  a  centra! 
identification  numhcr(s;  of  each  affected  grant; 


jx. 


for  the  receipt  of  such  notices.    Notice  shall  include  the 
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(H  Tikim  cc;  oi  ihc  f 'iJo*ing  af.ioni,  ^Tr..::  "*   ^.cn-a'  Cays  of  rcctinn^  noiicr  m^dcr  subpara^apfc  (d  <:.   >^i:h 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Deecrlptlon  of  Procedure*  Governing 
Disqualification  and  Nonuae  of 
Carrier*  of  DOD  Traffic 

AGENCY:  Miiitarv  Traff.c  Manaeement 

Command  ;\fr\K:;,  DOD 

ACTK)N:  Notice  of  revised  procedures. 

SUMMARY:  This  submission  incorporates 
revisions  to  VfTMC  Regiilation  No  15- 
1,  Cl,  12  December  1984.  Procedu-e  for 
Di.squalif>-ing  and  Placing  Carriers  in 
Nonuse. 

EFTEcnvE  DATE;  Written  comments  must 
be  received  on  or  before  August  16, 
1993. 

FOR  FURTWER  INFORMATION  CONTACT:  Ms. 
Robbie  Randolph  or  Mr.  Cullen 
Hutchinson.  Headquarters,  Military 
Traffic  Management  Command. 
Assistant  Deputy  Chief  of  Staff  for 
Operations-Quality,  ATTN:  MTOE-QE, 
5611  Columbia  Piice.  Fails  Church,  VA 
22041-.S050,  telephone  (703)  756-1292. 
SUPPLEMENTARY  tUFORMATlON:  This 
nouce  if  Kiven  for  tKe  purpose  of 
informing  of  revisions  to  MTMC 
Regulation  No,  1  5-1  which  prescribes 
KfTMC  procedures  governing 
disqualification  or  nonuse  ofcarriers, 
agents,  company  corporate  officers  or 
affiliates  contracting  with  MTMC  for 
transportation  of  DOD  sponsored 
freight,  personal  property  or  passenaer*! 
and  providing  the  opportunity  for 
public  comment.  Pursuant  to  the 
authon'y  of  section  .102  of  the  Small 
Business  and  Federal  Procurement 
Competition  Enhancement  Act  of  1984. 
41  US  C.  4  18b,  MTMC  has  determined 
that,  because  of  urgent  and  compelling 
circumstances,  the  proposed  revised 
regulation  wiii  'De  implem.ar.ted  on  a 
temporary  basis  pending  final  approval. 

Proposed  Regulation 

Department  of  the  .Armv  Headquarters, 
Mihtarv'  Traffic  Management 
Comm.and,  5611  Cniumbia  Pike,  Falls 
Chunih,  VA  22041-5050 

MTMC  Regulation  15-1.  02 

Procedure  for  Disqualifying  and  Placing 

Carriers  in  Nonuse 

Supplementation  of  th»s  regulation  is 
prohibited.  Comments  and  suggested 
improvements  mav  be  submitted  to 
HQMTMC  (ADCSOPS-Quality)  on  DA 
Form  2028.  (Recommended  Changes  to 
Publications  and  Blanlc  Forms) 


General 

Causes  and  CordftKirg  ^o'  Ois- 
qi^iitic-a'.HDT  ex  t^'x^use  

:).SQ(>ai!tir^t)c-o     am     Nonuse 

'^'OC.BdurBS  

•^evew  Boards  ~ « 

Car'ier  NcnficaOon  of  WsquaH- 
ficatKDT  Oeterr'.inaoon  

Pen<DO  o(  DisQualiftcation    

App«ai  o<  DetefTTiinatioo  

Nooco  '0  DOD  arxj  C"»t^er  Gov- 
ernment Agencies 

Referral  to  Ot^er  Agervries 


Purpose  .. 
Authorty  . 
Definttione 


Paragraph 


Paragraph 
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TNs  regulatron  sujpe^ssaes  MTMCR  15-1, 
C1.  12  Decemoer  '9B4 

1.  Purpose 

This  regulation  prescribes  Military 
Traffic  Management  Comm.and  (MTMC) 
procedures  governing  disqualification  or 
nonuse  ofcarriers,  agwits,  company/ 
corporate  officers  or  affiliates 
contracting  with  MTMC  for 
transportation  of  Department  of  Defense 
POD)  sponsored  freight,  personal 
property  or  passengers.  These 
procedures  will  be  followed  when 
HQMTMC  decides  to  take  action  to 
disqualify  or  place  a  carrier  in  nonuse. 
or  when  MTMC  Area  Co.mmanders,  or 
designated  MTMC  representatives,  act 
to  disqualify  or  place  a  carrier  m  nonuse 
or  recommend  to  an  area  commander  or 
HQMTMC  that  such  action  be  taken 

2.  Authority 

The  proviakms  of  this  reg\ilation  are 
based  on  the  authority  contained  in  5 
use  301  and  10  USC  2311  as  they  relate 
to  the  handling  of  DOD  transportation 
requirements  ^  qualified  carriers  and 
DOD  Directives  5158,4,  4500  9,  4300  34. 
DOD  Regulation  4500.34-R,  and  United 
States  Transportation  Command 
Ffv'':!ation  75-1.  TTie  military  and 
puDuc  contracts  exceptions  of  section 
553(a)(l)(2)  of  5  USC  apply  to  this 
regulation.  This  regulation  is  separate 
and  distinct  from  the  authority  of 
installation  Commanders  and 
Installation  Transportation  Officers 
(ITO)  to  place  carriers  in  a  nonuse  status 
pursuant  to  the  Defense  Traffic 
Management  Regulation,  DTMR.  AR  55- 
355,  and  the  Personal  Property  Traffic 
Management  Regulation.  PPTMR,  DOD 
4500.34-k.  Pursuant  to  DOD  Directive 
4500,9,  it  is  the  policy  of  DOD  to  obtain 
transportation  services  from  responsive, 
responsible,  commercial  carriers 
providing  satisfactory  service  to  meet 
the  needs  of  the  DOD  which  include 
optimum  responsiveness,  efficiency, 
and  economy  at  the  overall  best  value  to 
the  Government.  The  procedures 
contained  herein  are  designed  to  ensure 


that  the  Government's  best  interests  are 
served  and  that  this  policy  is  achieved. 

3.  Definitions 

a.  Disqualification  is  tlie  act,  as  a 
result  of  a  Carrier  Review  Board  (CRBj, 
of  excluding  a  carrier  from  participating 
in  transporting  DOD  freight,  personal 
property,  or  passengers  because  of 
unsatisfactory  service.  Disqualification 
may  be  for  specific  services  or  routes  or 
for  all  services  or  routes.  It  will 
norm.ally  not  exceed  a  max'muin  period 
of  2  years  MTMC  Area  commanders' 
authority  to  disqualifv'  is  limited  to  a 
180-day  period. 

b.  A  CRB  is  a  proceeding  which 
affords  earners  an  opportunity  to 
present  information  and  rehut 
information,  resulting  in  a  deasion 
based  on  the  administrative  record. 

c.  Nonuse,  as  used  in  this  regulation, 
is  the  act  of  excluding  a  carrier  from 
participating  iii  tlie  DOD  freight, 
persona!  property,  or  passenger 
transportation  programs  for  reasons 
such  as  tliose  found  in  paragraph  5.b. 
which  indicate  operational  or 
administrative  deficiencies  or  vioiaticns 
pertaining  to  roquirtments  necessary  to 
participate  in  DOD  transportation 
programs  (e  g.,  issues  involving  safety, 
security,  ethics,  regulatory  and  statutcr\' 
compliance,  etc),  as  opposed  to  specific 
incidences  of  unsatisfactory 
performance  The  period  of  nonuse  will 
last  until  the  earner  furnishes  evidence 
that  the  conditions  causing  the  nonuse 
status  havf?  been  remedied  or  removed. 

d.  Temporary  non-use  means  placing 
a  carrier  m  immediate  nonuse  pending 
a  decision  by  a  CRB  convened  in 
accordance  with  this  regulation. 
Temporary'  non-use  shall  terminate  with 
the  decision  of  the  review  board  which 
will  normally  be  heid  within  30  days 
sftfT  the  carrier  was  placed  in  a 
temporarv'  non-use  status. 

e.  Affiliate.  Business  concerns, 
organizations,  or  individuals  are 
af'iliates  of  each  other  if,  directly  or 
indirectly,  (a)  either  one  controls  or  has 
the  power  to  control  the  other,  or  fb)  a 
third  party  controls  or  has  the  power  to 
control  both.  Indicia  of  control  include, 
but  are  not  limited  tc,  interlocking 
management  or  ownership,  identity  of 
interests  among  family  members,  shared 
facilities  and  equipment,  common  use 
of  employees,  or  a  business  entity 
organized  following  the  disqualification, 
nonuse,  suspension,  debarment,  or 
proposed  debarment  of  a  carrier  which 
has  the  same  or  similar  management, 
owTiership,  or  principal  employees  as 
the  carrier  that  was  disqualified,  placed 
in  nonuse.  suspended,  debarred  or 
proposed  for  debarment. 
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f.  Carrier,  as  used  in  this  regulation. 
means  any  individual  or  legal  entity 
offering  or  providing  transportation 
services  to  DOD-'MTMC,  directly  or 
indirectly.  All  references  in  this 
regulation  to  "carrier"  shall  be  given 
broad  application  and  shall 
automatically  include  transportation 
companies,  agents,  freight  forwarders, 
holding  companies,  company/corporate 
officers,  individuals  and  affiliates. 

4.  General 

The  following  paragraphs  explain 
MTMC  procedures  for  excluding 
carriers  from  participating  in  the 
transportation  of  DOD  shipments  or 
passengers  under  negotiated 
agreements,  tariffs,  tenders  of  service, 
GoveTimer.t  transportation  requests, 
rate  and  service  proposals,  commercial 
or  Government  bills  of  lading,  and 
similar  arrangements.  To  ensure  that  the 
Government  receives  full  and  free 
competition  benefits  from  carriers, 
disqualification  or  nonuse  will  not 
apply  for  longer  than  necessary  to 
protect  the  interests  of  the  Government. 
MTMC  may  continue  to  honor 
Government  bills  of  lading,  Government 
transportation  requests,  contracts,  or 
similar  transportation  arrangements  that 
are  in  existence  at  the  time  the  carrier 
was  disqr.aiified,  or  placed  in  nonuse, 
unless  a  review  board  determines 
otherwise,  Disquahfication  or  nonuse 
may  include  a  prohibition  against 
bidding,  dunng  the  disquahfication  or 
nonuse  penod,  on  ser\'ices  to  be 
performed  subsequent  to  the 
disqualification  or  nonuse  period. 

5.  Causes  and  Conditions  for 
Disqualification  or  Nonuse 

The  causes  and  conditions  for 
disqualifying  or  placing  a  carrier  in 
nonuse  are  listed  beiow: 

a  Disqualification.  Disqualification 
action,  as  a  result  of  a  CRB,  may  be 
taken  for  a  record  of  failure  to  perform 
or  vmsatisfactory  performance  according 
to  the  term.s  of  negotiated  agreements, 
tariffs,  tenders  of  ser\'!ces.  commercial 
or  Government  bills  of  lading,  contracts 
or  other  simiilar  arrangements.  Examples 
of  such  failures  or  violations  include, 
but  are  not  limited  to  the  following: 

(1)  Failure  to  meet  ordered  packing/ 
pickup  dates  for  f. eyght/personal 
property  shipments,  failure  to  meet 
scheduled  departure  arrival  times  for 
passenger  movements,  failure  to  accept 
freight/persona!  prop'^rty  shipments. 

(2)  Exceeding  estahiished  time-in- 
transit  standards 

(3)  Failure  to  meet  required  delivery 
dates  on  G<3vemment  or  commercial 
bills  of  lading 


(4)  Mishandling  of  freight/personal 
property  shipments;  e.g.,  damaged  or 
missing  transportation  seals,  improper 
loading,  blocking,  packing,  or  bracing, 
or  failure  to  adequately  protect  a  DOD 
shipment. 

(5)  Loss  or  damage. 

(6)  Improper  routing. 

(7)  Failure  to  fumisn  proper  or 
adequate  equipment  (e.g.,  seat  space, 
supplies,  meals,  etc.)  or  facilities. 

(a)  Retention  of  employees  who  in  the 
performance  of  DOD  related  duties:  (a) 
Use  intemperate,  vulgar  or  abusive 
language;  (b)  exhibit  evidence  of  drug  or 
alcohol  use:  or  (c)  engage  in  other 
offensive  conduct. 

(9)  Failure  to  pay  just  debts  so  as  to 
subject  Government  passengers  to  delay 
and  shipments  to  possible  frustration, 
seizure,  or  detention. 

(10)  Failure  to  settle  claims  promptly. 

(11)  Affiliation  with  a  carrier  which 
has  been  or  is  being  disqualified,  placed 
in  nonuse,  suspended,  debarred  or 
proposed  for  debarment  under  any 
appropriate  authority,  when  action  is 
determined  to  be  necessary  to  protect 
the  interests  of  the  Government. 

b.  Nonuse.  Nonuse  action  may  be 
taken  for  operational  or  administrative 
deficiencies  or  violations  pertaining  to 
requirements  necessary  to  participate  in 
DOD  transportation  programs  as 
opposed  to  specific  incidences  of 
unsatisfactory  performance.  Examples  of 
such  failures  or  violations  include,  but 
are  not  limited  to.  the  following: 

(1)  Use  of  equipment,  facilities,  or 
personnel  that  fail  to  meet  safety 
standards  required  by  the  proper 
Government  agency  or  DOD. 

(2)  Failure  to  maintain  required 
insurance  coverage. 

(3)  Failure  to  provide  required 
administrative  documents. 

(4)  Expiration  of.  or  failure  to  timely 
acquire,  carrier  exemption,  permits,  or 
auUiorities  from  federal,  state  or  local 
authorities. 

(5)  Inclusion  in  a  list  issued  by  the 
Comptroller  General  (as  provided  in 
part  5.  section  56(b)  of  the  regulation 
issued  by  the  Secretary  of  Labor  under 
the  authority  of  Reorganization  Plan  14 
of  1950),  and  found  by  the  Secretary  of 
Labor  to  be  an  aggravated  or  willful 
violation  of  the  prevailing  wage  or 
overtime  pay  provisions  of  the 
regulations  or  statutes  which  apply. 

(6)  A  finding  by  the  Director,  Olhce  of 
Federal  Contract  Compliance, 
Department  of  Labor,  of  noncompliance 
with  the  equal  employment  opportunity 
clause  provisions. 

(7)  Suspension,  debarment  or 
proposed  for  debarment  by  any  federal 
agency  under  the  authority  of  FAR  9.4. 
DFAR  209,4  or  inclusion  in  a  listing 


issued  by  the  Comptroller  General 
entitled  "List  of  Parties  Excluded  from 
Federal  F*rocurement  or 
^Jon procurement  Programs". 

(8)  Lack  of  financial  responsibility. 

(9)  Violations  of  Federal  Statutes/ 
Executive  Orders  such  as  Interstate 
Commerce  Act,  Shipping  Act,  Federal 
Aviation  Act.  Elkins  Act,  Buy  American 
Act,  and  Equal  Employment 
Opportunity  Executive  Order  11246.  as 
amended  or  federal/state  anti-trust 
statutes. 

(10)  Failure  to  comply  with 
Department  of  Transportation,  Interstate 
Commerce  Commission,  Federal 
Aviation  Administration,  State  and  local 
governments  (if  applicable).  Department 
of  Defense,  or  any  other  regulatory 
agency  regulations. 

(11)  An  indictment,  conviction,  or 
civil  judgment  for  commission  of  a 
criminal  offense  incident  to  obtaining, 
attempting  to  obtain,  or  performing  a 
public  or  private  contract  or 
subcontract. 

(12)  An  indictment  or  conviction 
under  the  Organized  Crime  Control  Act 
of  1970.  or  an  indictment,  conviction,  or 
civil  judgment  for  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  receiving 
stolen  property,  or  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  which  affects  the 
responsibility  of  the  carrier. 

(13)  Any  other  cause  or  condition  of 
a  serious  or  compelling  nature  (e.g., 
suspension,  debarment  or  proposed  for 
debarment  from  contracting  with  the 
executive  branch  of  the  Government 
under  the  provisions  of  FAR  9.4) 
affecting  the  present  responsibility  of  a 
carrier  of  Government  property  or 
passengers. 

6.  Disquahfication  and  Nonuse 
Procedures 

a.  Disqualification.  On  receipt  of  a 
recommendation  by  a  transportation 
officer,  port  commander,  MTMC  ' 

representative,  service  headquarters 
representative  or  a  Federal  agency,  the 
Assistant  Deputy  Chief  of  StafT  for 
Operations  (ADCSOPS)  for  Quality, 
HQMTMC,  area  command 
representative,  or  designee  involved 
will  review  the  facts  and/or 
recommendation  to  determine  if  a  CRB 
should  be  convened  to  consider  if  any 
action  is  necessary  to  protect  the 
Government.  If  it  is  determined  that  a 
board  should  be  convened  they  will, 
with  the  concurrence  of  the  Staff  Judge 
Advocate,  promptly  notify  the  carrier  of 
such  determination.  A  carrier  will  not 
be  disqualified  without  a  board  hearing. 
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Prior  to  convening  a  Q^,  the  cai^  it 
must  h«  prrv'dt>d  the  followvrrB 

( :  ]  Nofic  e  '-f  CRfl  MTMC  will 
foPA'ar'i  T  iho  >'  .ir-ier  a  notic  a  rif  <i  ( .P3 
bMrni.  along  -A.th  a  copy  of  •h.v 
rPkfiiiaUon,  by  certified  maji.  fi  <;)rt'S.s  'iir 
carrisr,  or  similar  mear.s  w:tn  :*?;«;  pt 
venfication.  The  notice  vr.ll  itaU>. 

(a)  That  disqualification  is  being 
considered. 

fb)  The  date  and  time  the  review 
board  will  convene. 

(c)  Ths  reason  disquahficafion  is 
being  considered. 

(d)  That  the  earner  w.li  have  10 
calendar  davs  from  the  date  the  notice 
If^it'ir  is  'wpived  ;n  which  to  respond  by 
teinphont'  cr  m  wnt;ng  to  the  proposed 
disquahficcition  iforjiood  rau'^e,  'he 
notice  may  specify  a  iPsser  penod  in 
which  to  respond),  req\!»5t  additional 
time,  if  necessarv-  fur  pr**s"r ting 
ir.foriTvafion,  notify  'ho  .VTTMC  officials 
concerned  of  a  dtwirs  !o  presnTit 
information  to  the  CRB  in  person  or  by 
telephone  cnnfflrence  and  ^ahmit  six 
ccpifls  cf  ai!  tho  i.c ''ormation  they  wfant 
the  board  to  considtr 

(e)  That  failure  to  respond  to  a  board 
notice  letter  v»rill  result  in  automatic 
disquaiification, 

if)  If  appiicabie.  the  notice  may  also 
state  that  the  carrier  must  provide 
information  identiK-.n^  all  affiliates. 

ig)  The  ccnditions  of  any  previously 
imposed  or  pending  nonuse  (paragraph 
6.b.  below) 

(2)  Any  cause  or  condition  supporting 
disqualification  which  comes  to  the 
attention  of  the  board  after  notice  and 
scheduling  of  a  review  board  may  be 
)oined  with  the  pending  review  board  if 
(a)  ;ha  earner  is  provided  written 
nutifi cation  of  the  additional  allegations 
and  'hi  "he  carrier  is  provided  a 
mini.T.um  of  10  days  to  respond  to  the 
additional  allegations  prior  to  the 
commencement  of  the  review  board. 

b.  Nonuse.  On  receipt  of  information 
as  to  existing  conditions  described  in 
p>aragreph  5.b.,  MTMC  may,  by  written 
notice  citing  the  reasons  therefore  and 
referring  to  this  regulation,  place  the 
carrier  in  question  in  a  nonuse  status 
until  (1)  corrective  action  by  the  carrier 
has  been  taken.  (2)  evidence  of  such 
action  has  been  submitted  to  the 
authority  responsible  for  placing  the 
carrier  in  nonuse,  and  (3)  notice  has 
been  sent  to  the  carrier  that  the  nonuse 
status  has  been  vacated.  A  CRB  is  not 
required,  but  may  be  convened  if 
requested  by  the  carrier  or  deemed 
necessary  by  MTMC,  for  any  nonuse 
cause  or  condition  discussed  in 
paragraph  5  b.  Any  nonuse  status  shall 
be  effective  immediately. 

c.  Temporary  non-use.  Consideration 
will  be  i?iven  to  placing  a  carrier  in 


temporary  non-use  oncK  a  dacismn  has 
been  made  to  hoid  a  CRB  pursuant  to 
panpaph  6.a.  above,  but  shall  be 
reservM fortbose instances  wiure  ^he 
drcumstances  indicata  that  i  r.  mediate 
action  is  necessary  to  protect  the 
Government's  interest.  If  a  board  is 
convened  by  a  carrier's  30th  day  of 
temporary  non-use,  but  is  continued  to 
a  further  date,  temporary  non-use  shall 
be  extended  through  the  completion  of 
the  board  and  may  exceed  30  days. 

7.  Review  Boards 

a.  The  following  CRB  is  established 
with  HQMTMC  to  consider,  in-ws'ii-ate. 
and  determine  whether  disqualification 
action  is  warranted  against  a  carrier: 

(1)  Voting  Mambers; 

(a)  Asaiatent  Deputy  Chief  of  Sta^  for 
Operations  (ADCSOPS)  for  Quality, 
Primary,  Deputy  ADCSOPS  for  Qualitv-, 
Alternate.  Chairperson, 

(b)  Deputy  ADCSOPS  for 
Transportation  Services,  Primary, 
ADCSOPS  for  Transportation  Services, 
Alternate. 

(c)  Deputy  ADCSOPS  for  Operations. 
Primary,  ADCSOPS  for  Operations, 
Alternate. 

(d)  Chief  of  Evaluation  Division. 
ADCSOPS  for  Quality  or  Alternate 

(e)  Deputy  ADCSOPS  for  Safety  and 
Security.  Primary,  ADCSOPS  for  Safety 
and  Security,  Alternate,  on  boards 
involving  safety  and/or  security  issues. 
Chief  of  Negotiations  Division, 
ADCSOPS  for  Transportation  Services, 
Primary,  Deputy  Chief  of  Negotiations, 
ADCSOPS  for  Transportation  Services. 
Alternate,  on  all  other  boards. 

(2)  Advisory  members  (non-voUng); 

(a)  Representative  of  the  Staff  Judge 
Advocate. 

(b)  Representative  of  the  ADCSOPS 
for  Safety  and  Security. 

(c)  Principal  Assistant  Responsible  for 
Contracting  (PARC)  or  alternate,  as 
applicable. 

(d)  Mode/vendor  expert/action  officer 
(b)  Additional  advisory  members  may 

be  added  to  the  board  as  deemed 
necessary  by  the  Chairperson. 

b.  The  following  CRB  is  established 
within  MTMC  area  commands  to 
consider,  investigate,  and  determine 
whether  disqualification  action  is 
warranted  against  a  carrier: 

(Area  command  CRBs  will  be  similar  in 
composition  and  structure  to  the 
HQMTMC  CRB  outhned  above). 

c.  Board  Meetings  and  Records.  The 
board  will  meet  at  the  call  of,  and  at  a 
place  designated  by.  the  Board 
Chairperson.  The  board  secretary/ 
recorder  will  be  provided  by  the 
Evaluation  Division,  ADCSOPS  for 
Quality,  and  Mrill  be  responsible  for 
recording  the  minutes  of  board  hearings 


and  keeping  necessary  records.  Rtfcords 
n.ay  be  summarized  (non-verbatim)  and 
should  b«  maintained  in  an  ,•?'/»  x  11 
loose  leaf  hinder  in  rhronologiral  ordnr 
with  an  alphabetical  case  .nciox  a'  tiw 
front.  These  case  sum.Tiaries  will  be 
maintained  for  3  y«ars  by  f-ar.ri  artivity 
holding  boards  and  wiii  V  available  ro 
the  public  under  the  provisions  of 
exisung  Freedom  of  !n.''orTnarion  Act 
(FOLA.)  regulations.  Ca.ie.';  which  arti 
determined  by  the  Staff  ludm^  .Advocate 
to  establish  a  significant  preciedent  will 
be  permanently  retained. 

(1)  Verbatim  Records  A  verbatim 
record  of  the  rnview  board  hear'ng  may 
be  taken  at  MTMC's  discretion  and 
expense.  However,  it  is  not  MTMC's 
normal  busirns.s  practice  to  record 
board  procetidings  or  to  tran.>w.ril)e  tjiose 
board  proceedings  which  are  recorded 
If  a  verbatim  record  is  taken  it  will  be 
maintained  in  the  appropriafe  ca.se  fie 
A  copy  of  the  verbatim  record  .shall  be 
provided  to  the  carriar  upon  request.  A 
verbatim  record  of  the  review  board 
hearing  may  be  taken  at  ths  earner's 
expense  by  carrier  pi-ovided  porsornei. 
Carrier  shall  notify  MTMC  cf  its  intent 
to  take  a  verbatim  record  of  the  hearing 
not  less  than  72  hours  prior  to  the 
conveuing  of  the  review  board.  Requests 
for  Lhe  verbatim  record  bv  someone  who 
is  not  a  party  to  the  hearing  shall  be 
processed  in  accordance  with  the  FOIA 

(2)  Access.  CRBs  consistently 
consider  ditaiied  information  regarding 
a  carrier's  business  operations  and 
business  relationship  with  NfTMC 
Board  hearings  shall  therefore  be  closed 
to  persons  not  present  as  either  (1)  a 
representative  of  MTMC  or  the  milita'y 
service/agency  affected,  [2}  a 
representative  of  the  carrier;  (3)  a 
witness  in  the  hearing;  or  (4)  a  person 
present  with  the  consent  nf 'he  carrier. 

d.  Board  Determination. 

(1)  If  the  earner  presents  dua  witlm 
the  prescribed  10-ca!t  n^ar-dc^v  period 
(or  approved  extension),  the 
determination  of  whether  to  disqualify 
the  carrier  will  be  made  at  the 
conclusion  of  the  board  proceedings, 
unless  the  evidence  presented  requires 
further  investigat:r;n  in  wiuch  case  the 
carrier  vidll  be  informed  of  when  to 
expect  a  determination. 

(2)  If.  within  the  10-calendar-day 
period  speciiied  in  the  initial  notice  of 
a  CP^,  or  any  extension,  the  carrier 
neither  disputes  the  information  nor 
requests  additional  time  to  present  new 
information,  a  detem'iination  on 
whether  to  disqualif>'  the  carrier  may  be 
made  on  the  next  working  day  after  the 
last  day  of  the  lO-calondar-day  pp.riod. 
including  any  extension  thereof,  end 
will  be  made  based  upon  the 
information  held  by  the  board  at  that 
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time.  Such  failure  tn  respond  'o  a  board 
notice  may  result  m  automatic 
disqualification  of  the  carrier. 

(3)  The  existence  of  a  cause  of 
condition  for  nonuse  or  disqualiHcation 
does  not  necessarily  require  the 
placement  of  the  carrier  in  a  nonuse  or 
disqualified  status.  The  board  may 
cons.  le-  the  following  factors  prior  to 
making  a  determination: 

(a)  Existing  investigative  reports  (e.g., 
pohce,  safety,  Defense  Investigative 
Service,  or  Criminal  Investigation 
Command).  Discrepancies  involving 
classified  shipments  will  be  investigated 
through  the  Office  of  Safety,  Security 
and  Intelligence  in  coordination  with 
the  cognizant  Director,  Defense  Contract 
Management  Command. 

(b)  Carrier's  wTitten  and  oral 
presentation  to  the  board,  to  include 
whether  the  carrier  has  fully 
investigated  the  circumstances 
surrounding  the  case  for  nonuse  or  a 
carrier  review  board  and  if  so,  made  the 
results  of  its  investigation  available  to 
the  board. 

(c)  Carrier's  past  performance. 

(d)  Special  services  provided  by  the 
carrier  which  may  be  unavailable 
elsewhere. 

(e)  Corrective  action  taken  by  the 
carrier  to  preclude  similar  incidents 
from  recurring,  to  include  whether  the 
carrier  has  taken  appropriate 
disciplinary  action  against  the 
individuals  responsible  for  the  activity 
which  resulted  in  placing  the  carrier  in 
nonuse  or  convening  a  CRB. 

(f)  Carrier's  responsiveness  to  the 
command  investigation. 

(g)  Whether  the  carrier  has  instituted, 
or  agreed  to  institute,  new  or  revised 
review  and  control  procedures,  if 
warranted. 

(h)  Whether  the  carrier  has  had 
adequate  time  to  eliminate  the 
circumstances  within  the  carrier's 
organization  that  led  to  the  cause  for 
nonuse  action  or  convening  a  CRB. 

(i)  The  financial  condition  of  the 
carrier  and  the  economic  impact  of 
nonuse  or  disqualification  on  its  future, 

(j)  Whether  the  carrier's  management 
recognizes  and  understands  the 
seriousness  of  the  misconduct  giving 
rise  to  the  cause  for  nonuse  action  or 
convening  a  CRB  and  has  implemented 
programs  to  prevent  recurrence. 

(kj  Whether  the  carrier  has 
.mplemented,  or  agreed  to  implement, 
remedial  measures  including  any 
identified  by  the  board. 

(1)  Whether  the  carrier  has  paid  or 
agreed  to  pay  all  criminal,  civil,  and 
atiministrative  liability  for  the  improper 
activity,  including  any  investigative  or 
administrative  costs  incurred  by  the 


Government,  and  has  agreed  to  make 
full  restitution. 

(m)  Whether  the  carrier  brought  the 
activity  cited  for  nonuse  or  a  CRB  to  the 
attention  of  the  appropriate  Government 
agency  in  a  timely  manner. 

(n)  Whether  the  carrier  had  effective 
standards  of  conduct  and  internal 
control  systems  in  place  at  the  time  of 
the  activity  which  constituted  cause  for 
nonuse  or  convening  a  CRB  or  has 
adopted  such  procedures  since 
Government  investigation  of  the  activity 
which  constituted  cause  for  nonuse  or  a 
CRB. 

(o)  Wliether  the  carrier,  as  a  corrective 
measure,  has  agreed  to  make  restitution 
to  or  reimburse  the  Government  for 
performance  failures. 

(4)  The  board,  when  imposing 
disqualification,  will  determine  the  time 
ft^ame  involved  on  case-by-case  basis 
(area  commands  not  to  exceed  180 
calendar  days).  Any  board 
determination  shall  be  by  majority  vote. 

(5)  At  the  time  the  board  determines 
a  period  of  disqualification,  they  may 
suspend  for  a  stated  period  of  time,  the 
execution  of  all  or  any  part  of  the  period 
of  disqualification.  The  period  of 
suspension  should  not  be  unreasonably 
long  and  should  not  extend  beyond  the 
period  of  disqualification.  The  purpose 
of  suspending  the  execution  of  the 
period  of  disqualification  is  to  give  the 
carrier  a  probationary  period  within 
which  to  demonstrate  that  cited 
differences  have  been  corrected  and  the 
carrier  is  fit.  willing,  and  able  to 
transport  DOD  passengers  and 
shipments.  Additional  instances  of 
failure  to  perform  or  unsatisfactory 
service  provide  the  basis  for  vacating 
the  suspension  of  the  disqualification 
without  further  hearing.  Upon  vacation, 
the  entire  period  of  a  suspended 
disqualification  will  become  effective. 
Such  incidents  also  give  rise  to  a  new 
basis  for  an  additional  board  proceeding 
which  could  lead  to  additional 
disqualification  action.  A  period  of 
suspended  disqualification,  unless 
sooner  vacated,  will  automatically 
expire  at  2400  hours  on  the  last  day  of 
the  stated  period  of  time  for  the  period 
of  suspension. 

(6)  upon  making  a  determination,  the 
area  command  board  will  immediately 
notify  the  area  command  chief  of  staff 
who  will,  in  turn,  notify  the  Deputy 
Chief  of  Staff  for  Operations  (DCSOPS). 
HQNfTMC.  The  HQMTMC  board 
chairperson  will,  upon  a  board 
determination,  notify  the  DCSOPS  who 
will,  in  turn,  notify  the  Commander. 
The  area  command  will,  when 
requested,  forward  all  documentation 
used  in  reviewing  a  controversial  case  to 
the  ADCSOPS  for  Quality  at  HQMTMC. 


(7)  In  accordance  with  DOD 
Regulation  4500.34-R,  AR  55-355.  or 
under  the  following  conditions,  the  area 
commands  will  forward  all  information 
and/or  recommendations  pertaining  to  a 
carrier's  service  to  the  Commander, 
MTMC,  prior  to  initiating  any  action: 

(a)  When  it  appears  that  a 
disqualification  period  exceeding  180 
days  may  be  warranted. 

(b)  When  it  appears  that  nationwide 
disqualification  of  the  carrier  may  be  in 
order. 

(c)  Other  instances  as  deemed 
necessary  by  the  cognizant  area 
commander. 

(8)  The  Chairperson  of  the  board  will 
ensure  that  the  carrier  shall  verify 
previously  requested  information  and 
provide  any  additionally  requested 
information  sufficient  for  the  board  to 
determine  the  name,  address  and 
relationship  of  all  carrier  affiliates  and 
individuals  with  whom  the  carrier  has 
developed  a  business  relationship  for 
the  purpose  of  providing  transportation 
services  for  DOD  shipments.  This 
information  shall  include  the  previous 
24  months  and  be  current  up  to  the  date 
of  the  scheduled  CRB.  The  board  will 
consider  the  need  to  protect  EXDD 
interests  when  determining  whether  to 
initiate  action  against  known  affiliates 
or  individuals. 

(9)  A  board  hearing  may  be  cancelled 
by  the  board  chairperson  if  receipt  of 
information  negating  the  necessity  to 
convene  a  board  is  received  during  the 
10  calendar-day  period  specified  in  the 
notice  letter. 

8.  Carrier  Notification  of 
Disqualification  Determination 

MTMC  will  notify  the  carrier  by 
certified  mail,  express  air  carrier,  or 
similar  means  with  receipt  verification, 
of  the  CRB  decision.  The  notice  will 
specify  the  reasons  for,  as  well  as  the 
period  of.  disqualification. 

9.  Period  of  Disqualification 

A  period  of  disqualification  will  begin 
on  the  date  specified  by  the  board  and 
will  end  automatically  at  2400  hours  on 
the  last  day  of  the  period,  unless  the 
carrier  is  sooner  reinstated  or  the 
disqualification  was  suspended  and 
then  vacated  in  which  case  it  will  end 
at  2400  hours  on  the  last  day  of  a  period 
beginning  on  the  day  the  suspension  is 
vacated  and  continuing  for  the  original 
number  of  days  of  the  period  of 
disqualification.  Generally,  a 
disqualification  period  should  not 
exceed  2  years. 

10.  Appeal  of  Determination 

a.  A  carrier  placed  in  a 
disqualification  status  will  be  afforded 
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1993  /  Notice 


?n  oppcrt'in;**'  !o  ar 
command  board  ci,>' 
appropria*-'  ar*>a  r'-" 
HQMTMC  -r.a-'i  '1  s 
DCSOPS  M..  -ir.  T 
'■::-^mmard   Nas^.;:  5^ 

V.rx.r.d  2Jn4:-S:-,-.. 

as  '.ne 


-r,'- 


T^'a;  a,n  a. ►■a 
V^ahficalion  to  the 
T'-ander  or  a 
:;.-.*  ration  to  the 
■H'']    Management 
11^  room  602, 
■  a    >  fhurch, 
-  J  A  ^mermay 
authority  designated 
r  •  r  ty  for  the  case 
s*:a.;  «■;::..':".;'  .'s  appeal  in  writing. 
T.^.e  dsqi.dhfication  slatus  will  become 
erfp' :';.•'  wh^n  sp*>r;?pd  by  the  board 
a:.d  w:.  :    '  V  -^'a:^-')  pending  appeal 
unless  •'  '  i'.<")  "a  .s<^  ^<  de'ermined  by 
the  boa.-a.  A:i  appea:  .:  ary,  must  be 
submitted  within  15  working  days  after 
:nceir'  •■''h^^CRB  dHri?;--n  A  carrier 
mav,  w;.r:,:-,  *n"  1'  ^.!fi-.  i;-^-;od.  request 
add.t.':'::a;  ■..:-::^  :.::  ar.>-n..   Uthe  carrier 
arpea^s  a  i".v:;'.ai:':(^i*,'jn  which  has 
^>ff  n  ^•d'.':":  a;-  i  i"  ^^  d-nied,  the 
,  ffpri  v^  rj.v.    :  1  ^^   aiification  will  be 
'r:e  da\'  of  ""f  app»aii!  'lenial. 

5   T h^-  a:  p- il  ^v ; ii  fully  document  the 
reasriis  f'  r  -(aq^-esting  relief  which  may 


include,  but  are  not  limited  to,  tht 
submission  of  new  material,  the  reversal 
of  a  conviction,  or  a  bona  fide  change 
of  management.  The  disqualification 
period  may  be  terminated,  suspended  or 
reduced,  upon  presentation  of  proper 
evidence  that  the  causes  and  conditions 
resulting  in  the  initial  disqualification 
have  been  eliminated  or  corrected. 
Upon  receipt  of  a  written  appeal,  the 
appropriate  area  commander  or  the 
DCSOPS  will  determine  whether  the 
appeal  should  be  granted  or  denied. 
Such  determination  will  be  considered 
administratively  final.  The  carrier  will 
be  notified  of  this  decision  by  certified 
mail,  express  air  carrier,  or  similar 
means  with  receipt  verification. 

11.  Notice  to  DOD  and  Other 
Government  Agencies 

The  board  chairperson  will  notify 
DOD  shippers  and  other  Government 
agencies  of  any  determination  to 
disqualify  or  place  a  carrier  in  nonuse 
status. 


K\ 


',a  Other  A-ii,e^)c\ns 


When  orir  nr  mor"  of  tk'  ^-8!^^*-"^  ff.:' 

SL'H^  ■■\f:i   ri  FAR  Svihnp"  '-*  •?  ar" 
present,  the  Office  ■  '  'h*  N'aff  iudK" 
Advocate,  HQMP'ir.  w..:  -  fxirdiiiate 
with  the Procu^v^-ien!  F'a  ,'1  Div.fiion. 
Office  of  The  ludv;    \'--'.-  a*f^  G.-.eraJ 
for  consideration  of  C-.,;'  wti::  ^n:  w  ,i» 
debarment  or  siiS'^r-^:-:-  a--;-::-   In  s,.; 
cases,  nonuse  ac-:o\\  mav  r>'  takt-r:  f:> 
the  HQMTMr,  h.aard  ^  '-.air-irrson  iu:  a 
period  no:  'i)  "xeeH  30  na\s.  pending 
initiation  of  debar-:>-nt  pr^x-eed-rsjis  rr 
imposition  of  a  «;ijsper.sii  n  On(e 
•ietiarmer.!  proceedings  have  b*»en 
;;:;';a!ed  or  a  H-'^pensior:  ■.mpn«>ed,  the 


toard  chairpersf 
in  nonuse. 


w!:i  uiai:  e  the  t.an:^] 


Kpanffh  L  l)«;n!on, 

Amny  Federal  Register  Liaison  Officer. 
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37S47-<J8044 _t4 

38045-38262 15 


I  ■  'U-:  oj  Register 
Vol.  58,  No.  134 
Thursday.  July  15,  1993 


CFR  PARTS  AFFECTED  DURING  JULY 


At  the  •nd  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  arxl  sectiorw  affected  by  docurnents  published  sIrKe  the 
revision  date  of  each  title. 


3  CFR 

Exacutivs  Ord»rs: 
12846  (Sea  DOT  final 

rule  of  June  25). 35828 

12737  (Revoked  by 

EO  12852) 35841 

12852 35841 

12775  (Revoked  In 

part  by  EO  12853) 35842 

12779  (Revoked  in 

part  by  EO  12853) 35842 

12853 35842 

36587 

Ar,~, -i'Jf  »..•,■»   ^.:  Je:t; 

PresWenCal  Determinations: 
93-28  Of  June  25, 

1993 37631 

93-29  of  June  29, 

1993 „...35357 

Prot,,  5'^-.s'  ant: 
65 '.i  ,^6<i  Proc. 

6579) 36839 

6576 „ 36117 

6577 36301 

6578 36565 

6579 36839 

230 „ 361 1 9 

250 361 1 9 

581 35845 

1201 _ 36345 

2 35359 

226 37847 

246 37633 

301 36589,  36590,  36591 

400 36592 

723 36853.  36857 

906 37635 

981 „ 37636 

987 37638 

1097 34359 

1098 .35361 

1 099 .34362 

1108 36859 

1464 36857.  36861 

1435 36120 

■'"'55        36252 

55 „ 37872 

56... ; 37872 

59 37872 

70 37872 

400 37874 

'468 37876 


212.. 
245.. 


.38045 
.35832 


9  CFR 

78 36593 

92 37641 ,  37642 

94 „ „....36593.  36594 

98 37642 

317 38046 

381.... _..„ 38046 

Proposed  RuIm: 

78 37665 

85 37666 

91 37667 

92 37878 

94 36624 

95 37669 

98 36625 

113 37670 

381 36090 

10  Cf  «■ 

Pro;.''  ■»»''"  '"  .'»:'» 

50 37884 

60 36902 

11  CFR 

Proposed  Rules: 

4 36764 

5 36764 

7 „ 36764 

102 36764 

111 36764 


12  CFR 

710 

Proposed  Rules: 

614 


.35363 


.38091 


CFR 


.38045 


14  CFR 

25 36345. 

36348,  363S0,  36352 

39 35860, 

36130,  36131,  36863,  36865 

71 36596 

72 36298 

108         36802 

Proc>''.»«"  '-'  ,.'et 

Ch.i 36626 

1 36738 

23 38028 

25 361 16,  36738 

29 35411 

39 ^ 35413 

35899.  35899,  35900.  35902^ 
35904,  35905,  36627 

71 36157.  36158.  36628 

91 36738 

121 „ 38116,  36738 

1 35 361 1 6,  36738 

1272 36159 
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19  93 


15CFR 

770 

775 

777 

785 

787 

788 

790 

921 


36353 
.36363 
36353 
36353 
36353 
.36363 
36353 
38214 


16CFR 

1145 

_ 37554 

12^0 

37557 

tVopofd  RuIm: 
244 

35414 

412 

35SC7 

17CFR 

1  

37644 

238 „ 

35367 

240 36866 

249 

.37413.  37655 
35367 

240 - 

270 

37445.  38092 

18CFR 

PTopo««d  RutM: 

35 

36172 

284 

37447 

37671 

342 

„ 37671 

343 

37671 

344 „ 

37671 

345 

37671 

347 

37671 

■^S? 

37671 

361 

37671 

O 'v *••■••••••••■• 

19CFR 

148 

..35415,  37671 

.35862,  38'67 

151           

37853 

PropoMd  RufM: 
12.. 

37884 

133 

..^ 37884 

178 

„„ 37884 

20CFR 

404 

..36008,  36' 33 

416   

36069 

21  CFR 

73 

36^34 

178 

37«54 

510 „ 

520 

.,36134,  37655 
36134 

Propoi»rt  RuIm: 

870        

36290 

876 

.354 '6 

22  CFR 

126 

35664 

24  CFR 

203        

1 
35369 

236 .... 

37802 

241 

37602 

248 

37802 

572 

PrepoMdRulM: 

16 

.36518,  ,36546 
37598 

207 35724 

2 1 3 35724 

220 ..> -36  724 

221..... 35^24 

232 35  72 4 

234 ;35724 

244 „ 35724 

8^0 .M  •••■.••••«••  •••••••• 3&41o 

881 35416 

8B3 35416 

884 35416 

886 35416 

888 36175 

3500 36176 

26  CFR 


UMI 


3' 

35419 

27  CFR 
3     

.35865.35877 

P'opoMd  Rul«a: 

4 

35908 

=;        ....... 

.35908.  36516 
35371 

5     

37417 

14 ^ 

36867 

55 

Oui*K 

35371 

P<npo««d 

36 

29  CFR 

1 4or 

37052 

35377 

1915 

35512 

2606 

..36377.  37991 

2610 

38049 

2612 

35377 

2615 

35377 

2616 

35377 

2619 

38050 

2622 

2623 

2644 

.35377 

3.'99i.  38049 
..35377.  37991 
38051 

2676 

30  CFR 
202 

.•••••••«••• 

38052 

37420 

206 

090 ,, 

•••«••■••••• 

..- 37420 

36 1  35 

938 

36139 

PropotM 

916 

»'jIm: 

37447 

934 

_ 37449 

:»,35  

.36177  36178 

31  CFR 
203    

35395 

585 

35828 

32  CFR 
199 

....36400 

706 

36887 

Propo««<l 
501 

n.iu 

37770 

552 

37774 

33  CFR 

1  .".I"! 

363'^  ■=■ 

110 

36053 

,  .38054.  36055 
36356 

..36357   38056 

164 

36141 

165 

36357, 

36597 

334 

Propo«*d  Rul*a: 
110   

36868.  38056 
37606,  37889 

.38100,  38101 

117  ...„ 

334    

.36629,  38102 
37889 

34  CFR 

12 

36869 

f 4 •■••••>••••••■••••■•••• 

/  9*  ••••«••••••••••  •■•••*• 

76 ~. 

f  #<■•••••■•«■■•••■••••••• 

81 

66 

36859 

..„ 36869 

36869 

36869 

„ 36869 

36869 

99 -. 

Cv  1  •*•••••■••••••••••••• 

36869 

36869 

■•••■••■■•••  • .  0\^0C  9 

36869 

208. 

218 

221 

36869 

..„ 36869 

36869 

36869 

???  „. 

36869 

230 

36869 

236 

36869 

36o69 

237 

,.„ 36869 

238 

36869 

263 

36669 

280 

36869 

282 

300 

36869 

36869 

«Mn9*  ••••••••••••••••■••• 

306 

36869 

36869 

307 

36869 

309 

36869 

315 

36869 

316 

36869 

318 

36869 

319 

36669 

324 

327 

„.... 36869 

356 .« 

361 

363 

36869 

36869 

36669 

376 

36869 

378 

35762 

380 

36869 

400 

36869 

4'"  1 

36869 

402 

403 

36869 

36869 

405 

36869 

406 

36869 

407 

36869 

JAp 

36869 

4C9 

36869 

410 

411 

36869 

36869 

412....: :.::...... 

36869 

413 

36869 

414 

36869 

415 

36869 

416 

36869 

417 

36869 

418 

^  1  fir********************* 

421 

422 

36869 

~ 36869 

ncpCQ 

423 ., 

36869 

424 

36869 

426 

36869 

36869 

427 

36869 

^4-0      ..((•■••••••••••••M 

36869 

^O  1  <•.••••••••••••••••• 

••••••••••••■.  OQv09 

432 

36869 

"•vXj  ...  <•••«••■•••••»••< 

36869 

434 

36869 

435 

36869 

436   

36869 

437 „ 

36869 

438    

36869 

441  

36869 

460 _... 

•■••••■•«•••<  •OOOu  9 

461    

36869 

462 

36869 

463 

..„ 36869 

464 

36869 

*■  /    I  .■•<••••••••■•••■••« 

„ 36869 

472 

36869 

473 „ 

36869 

474 

„.. 36869 

**  1*  D  ..  ..*••••••■•••■■••• 

..~ 36869 

476 

36869 

477 

489 

36869 

*•  jV    .  .  ••••••••••••••••• 

36869 

491 

36669 

555 

■••■••••■••■•  ■  OCJOO  J 

562 

36869 

CX3  1  ■.  .*••••*•••••««••• 

36869 

600 

36869 

612 ™ 

36869 

617 

.- 36869 

624 

36869 

625 

.„ 36869 

626 

36869 

628 

36869 

630 

36869 

636 

...~ .....36869 

637 „ 

36869 

639 

36869 

648 

36869 

653 

36869 

654 .; 

OO^  . . .  •  ••••••••••••••«• 

.M 36869 

66S 

36869 

671 

36869 

674 

36869 

675 

36869 

676 

36869 

682 

36869 

685 

36008 

690 

36869 

'  jO ••••••••••••••• 

36869 

/Of  ■•■<•••••«•••••••••• 

36869 

758 

36869 

762 

36869 

769  

36869 

770 

36869 

PropoMd  Rulat: 

650 

37890 

692 „. 

36110 

36  CFR 

51  

36598 

Propo««d  RuIm: 

1191 

...37052.  38204 

38  CFR 

3 

37856 

21 

38057 

36 

37857 

PropoMd  RuIm: 

3 

...38104.  38106 

21 

38106 

39  CFR 

233 

40  CFR 

52 
3  "423 

3742 

82     

85     „ 

131        

130 
185 

..363 

186 

228 

414  

.._.... 

Prooo««d  F)U4«4 
O1    1 

52     - 

63      

374, 

81          ,  .  369< 

88    

180 

186  „ 

261 „ 

372 

300 

42  CFR 

PropOMd  Rutoi 

405 

414 

417 

Propo«»d  RulM 

417  

43  CFR 

3730 

Federal  Register  ''  Viil    56.  No    134   '  Thv.rsdav,  JuK 


,ds 


111 


39CFR 

2S3 „ 

40  CFR 

52 

■V423.  37426,  3'6_>r 

P2      ^.„ 

85     „ 

'  3 '      

lao 

185  .. 

^  86 _,^ 

228  ...„^...„......^^ 

414  

»    1 374SC, 


.36596 


360-0 


3t' 

63 
81    - 
88 

186 
261- 
372. 
300 


3745C  37453 
.36008  3"4b3 
36366 


'"42' 

3tf    I- 

^'^  ■  4  ■ 
"'  'dt. 

■*68"'.- 

36905 

38^06 

2>8 '  '■  8 
J542C 
3  7893 
36366 
..3636:' 
.36  ■  aC 


42  CFR 

PropOMd  RutM: 

405 

414    „.^ 

4' 7 

Propoi^d  ftutoa: 
417    


3  7994 
37994 
38C>€? 

.38170 


43  CFR 

3730 


3820 .     3«186 

3830 3h   36 

3850  :3^  ■•  66 

Public  m-id  O'awi 

6986 3>4:j8 

6988 354C9 

"-P5  38083 


44  CFR 


.38083 
.35770 


45.  cm 

Propo»«C  Ru<«s: 

1602 36910 

46  CFR 

36601 

15 „.. 365 '4 

'71 V  . -4 

47  CFR 

1 36142.37867 

2 „..„ 37429 

15 37429 

34   36147 

3i      - 3614^ 

43 36142 

61 36143.36145 

M       36U3 

36'4 


/b 
90 


JO 


.38166 


. 36o3C 


61 3;8a4 

73 35420. 

35421,  36184,  36374,  36375, 
3t376,  37455,  37696,  381 1 1 

46  CfR 

2 37868 

936 _....37868 

904 36363 

906 ~ 36363 

913 36363 

915 36363 

916 36363 

919 36363 

922 ^^ 36149.  36363 

937 36149 

952 36149.36363 

97^  .36149,  36363 

^17 36918 

•823 37697 

1852 37697 

o7 38204 

218 36605 

229 36605 

341 36376 

571 36152.  3661 6 

604 36894 

37 37052 

171 36920.37612.38111 

172 37612 

1 73 3761 2 

1 74 3761 2 

177 37612 

179 37612 

390 37895 


392 o-d^^O 

393 „ 37900 

543 35422 

50  CFR 

1 7 35887.  37432 

85 36619 

285 36154 

61 1 381 67 

625 „ 35891 

630 37443 

646 35895,  36155 

658 35897 

671 36900 

672 35897. 

37660,  37870,  37871.  38167 
67S                         35897,  37660 
Prop<3»»<5  »„■«• 
17 36184, 

36379.  36387,  36924.  37699 

20 37828 

23 „ 38112 

24 > 36925 

642 36632 

659 37456 


;F    Put: LI 


.A  A'S 


Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Reaister  for  inclusion 

in  !  -:,'s  i  ...  i.;  c*  P....-...: 
Laws 

Liii  Liit  juJy  a.  1993 


FEDERAL  RFCilSTER  SUBSCRIBERS: 

IMPORrAM  INFORMATION 

ABOl  I  VOIR  SUBSCRIPTION 

Aficr  ^  vc.ir^  v~,:r.'  mf  !'•  latL^iment,  it  has  bccuuK  nccc--ar\  to  increase  the  price  of  the  Fcdcrat 
Register  in  'U\k  '  io  ^l  ;:;i  'ecovering  the  actual  c^Mn  <>i  pf  'vidmiz  this  ^ub-^cription  servtce 
F.i'fectivc  UciL'bcr  1,  li'':0,  ihc  price  for  the  federal  Register  N».iil  increase  and  be  ofiered  a^^ 
it)  Hows: 

(U  FFl)t-;RAL  R^  (.IS'Tl  R  (  <  »MPI  1  TL  StR\  ICF.  -  Hach  bus-ne'^.s  day  you  can  conimue 

to  r^ceu^  the  J  ;>U  tederal  Keuister  ph's  the  nn^n.hK  Federal  Register  Index  and  Code 
of  Federal  Renulations  I.isf  of  Stcfjuns  AITfcled  (FSV)  all  f^r  $4r5.W  per  vear 

(2)  FFDFRAL  Rl  (.ISII'  H  DAIH  iWl  \  SFRVICF— With  this  subscriptu^n  scrvKX,  \ou 

Ah!  -JX.X  :■-  e  t[h:  hederal  Keyisfer  every  Dusiness  J.i\  for  $375.00  per  year^ 

Flow  WILL  IHIS  AFtLtl  \ULR  LLRRLM  SLBSCRIPTION? 

Yon  w-''!  receive  your  current  complete  Federal  Rcgivfer  vc-^oce  t'.>r  the  lePLah  of  omc  remaining 

in  \  y-'KiT  -^..ib-scrirtii'n, 

ATRFNFWA!    riMF 

/\t  reneuil  tiire,  to  keep  inii,  important  subscription  Lnrrup;.:— you  e<in  corumue  te*  receive  the 
compicre  Federal  Register  service  by  simply  renewing  ior  Qie  eiiiire  package,  or  >itu  can  sc'ecf 
a n ^i  o r  J .T  I ' r !  V  ■  h  e  p  „o  *  -  i  ti  at  suit  vour  needs: 

•  renew  soar  eiiliie  Feder;<i  Reeisier  ^cr^ice  i'^oroi"*".  "■•^  service; 


e-r  >e 


'he  daiU  onv  Federai  Rigssier  (basic  service) 

an  J  .o'or'-onent  the  basic  service  with  either  ol  die  luilovviag  >uppiemeni:i.  the  rnunLlii) 
Federal  Register  Index  or  the  monthly  LSA 


^v  *-  n  .o  1'  current  subscription  expires,  you  will  receive  a  reneu a!  n  t  c 
rripiet.  Federal  Re<]:ister  service.  At  that  time,  you  will  als(^  receive  an 
Federal  Register  basic  service,  the  Fedi  ra!  ReoJsier  Index,  and  the  FS A 


a  lo  continue  the 

orakr  form  fo-  ?ha  dad\ 


lo  knvi'A  '>  Ilea  a^  l  vpect  the  renewal  notice,  check  the  top  aiie  ul  year  iubseripuon  iiiailing  iabei 
)a  n  h  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


\ 


A  F-R  N\t['rra:i2J 
JOHN  s\n  I  M 

:i:  MAIN  SI 

FORIrS'IAH  i  r 


DEC   y:       R . 


MD     20747 


UMI 


Docuinent 

HiiiiUbU'jK 


f     K^%iM%^w  €mw      sll  tr  IiJ  I  51  l  ^  I 

Document 

Draftinq 

Handbook 

A  Handbook  for 
Reguiaticn  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
Gocument  format,  and  printing 
technology. 

Price  S5.50 


)'de'  p-'ocess^'-^q  co':e 


Superintendent  of  Documents  Pubiication  Order  Form 
•6133 


1  ILo^  please  send  me  the  following  indicated  publications: 

copies  of  doc;!' MFNT  DKAHlNf,  H,\M)R(H)K  a!  S" 


Charge  vour  orde' 
!t  $  easf  ' 


V/S,4 


ft  h.  S/N  069-000-00037-1 


1     n.t'  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


a:;  p"i  PS  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  T>pe  or  Prm! 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

Cn  GPO  Deposit  Account        I    I    II    M    I    l~M 
I I  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 


L 


± 


\      1  M  M 

Thnnk  vou  for  your  order f 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4    Mail  To   \>v.  Orders,  Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(Rev  12/91) 


VOL 

5  8 


^M^' 
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Guide  to 
Record 
Retention 
Requirements 

(1  the  Code  of 

Federa!  Regulations  (CFR) 

GUIDE:  Revised  Januar>'  1,  1992 
SUPPLEMENTT:  Revised  January-  1,  1993 

The  GUIDE  and  the  SUPPLEWFN'i  >  K  .  ::  ! 

be  used  together.  This     •-*[,,!  ref  rHnte  tixi, 
compiled  from  agency  'i>;i.lrtt;'i  ss.  is  designed 


'CO 


rdkeet 


:!1K 


to  assist  anyone  with  Fc  nrai 
obligations. 

The  various  abstracts  in  the  GUIDK  tci!  ti.e 
user  (1)  what  records  must  be  kept,  (2)  v\ho  mj:>l 
keep  them,  and  (3)  how  long  the\  must  he  kcft 

The  GUIDE  is  formatted  ar.d  ruaibereii  io 
parallel  the  CODE  OF  FEDHF-^L  Rr(;rL.VK}N  - 
(CFR)  for  uniformity  of  citation  aiid  tasj 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration 


Orc^  PiijC— igC<ia»: 

* 


Superintendent  of  Documents  F;;hih  atiuns  ^  )rder  Form 


Cna'ge  your  oraer 


I !  h,S,  please  send  nne  the  following: 


ViSA 


T. 


vnir  ord.  rv  t:>>:>  512   22-'i» 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFK 
S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/'N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  mv  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 


postage  and  handling  and  arc  subject  to  change. 


(Company  or  Personal  Name) 


(Addioonai  addres&anemion  line) 


(Street  address) 


(Citv,  State,  ZIP  Code) 


(Daytime  phone  including  area  codei 


(Please  type  or  print) 


(Purchase  Order  No.) 

YES    NO 


Please  fl-i-^.^t-  Mitliod  af  Pa^nK-nt: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account         !     I    I    1    I     I I I  ""I I 

LH  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  f^r 


(Authorizing  Signature)  <^^» 

Mail  To:     Nov*.  OrJcr^.  Supcrmtt-ndcni  ot  [>HunKTits 
PO   B'<x  T-isiM.  Pitt>burgh.  FH  i!^:,^"  ^^^M 


ts 


-R) 


mid 

ned 


I' 
\  l.> 
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Rules  and  Regulations 


This  sectior  a(  r.e  -TDERAL  REGISTER 
ro'^'ams  -eguiaton/  documents  having  general 
appiicabilirv  and  iegai  e^eci.  "T.-:>st  of  ^-hich 
are  keyed  to  a.-a  zc-ti'^'^ed  n  me  C<xle  o' 
^eOe'^al  Reguiatiors,  wrtx:h  is  r^Wishec;  ^rder 
50  titles  pursuant  to  44  u  S  C    '5*0 

The  Code  of  Federal  Reguiat)oos  ■$  wid  Dy 
the  Supertrienden!  o(  Documents  Prices  of 
ne*  bCfOks  B'-e  iiste^:!  m  tfe  first  FEDERAL 
REGISTER  issue  d*  each  week 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AF27 

Prevailing  Rate  Systems:  Definition  of 
Former  Horry,  SC,  Wage  Area  to  Other 
Nonappropriated  Fund  Wage  Areas 

agency:  Office  of  Personnel 

Management. 

ACTION;  Final  rule. 


SUMMARY:  The  Office  of  Personnel 

Management  (0PM)  is  issuing  a  final 
rule  to  abolish  the  Horr>-,  South 
Carolina,  Nonappropriated  Fund  (NAF) 
Wage  Area.  The  Horr>-  wage  area  was 
composed  of  Horr>-  County.  South 
Carolina  (survey  area),  and  New 
Hanover  County.  North  Carolina  (.irea  cf 
application).  The  regulation  redefines 
Horry  County,  South  Carolina,  to  the 
Charleston,  South  Carolina,  wage  area  as 
an  area  of  application  and  redefines 
New  Hanover  County.  North  Carolina, 
to  the  Onslow,  NortJi  Carolina,  wage 
area  as  an  area  of  application.  Because 
cf  dowiisizmg  associated  with  a 
scheduled  base  closure,  the  Horry 
County,  South  Carolina,  survey  area  did 
not  have  the  required  minimum  of  26 
NAF  wage  employees,  and  no  local 
activity  w;thin  tiie  Hurry  wage  area  had 
the  capability  to  fonduct  a  wage  survey. 
EFFECTIVE  DATE:  Au;.u,st  16,  iqq.l 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Roberts  (202)  606-2848 
SUPPLEMENTARY  INF0RMATX5N:  Or; 
December  29,  1992.  0PM  publisht^d  an 
interim  rule  (57  FR  61770)  to  abolish  the 
Horry,  South  Carolina,  wage  area  and 
define  it  to  the  proper  FWS  wage  areas 
fcr  .NAF  pay-setting  purposes.  The 
!>;partmient  of  Defense  had  notified 
OPM  that  the  host  activity  fur  the  Horry 
wage  area.  Myrtle  Beach  Air  Force  Base 
(.A.FB).  was  scheduled  to  close  on  March 
31,  1993.  Downsizing  was  underway, 


and  most  NAF  activities  were  scheduled 
to  close  by  the  end  of  December  1992. 
Myrtle  Beach  AFB  did  not  have  the 
capability  to  conduct  the  Horry.  South 
Carolina,  full-scale  wage  survey  that 
was  required  to  begin  in  January  1993 
in  accordance  with  appendix  B  to 
subpart  B.  part  532  of  title  5,  Code  of 
Federal  Regulations. 

In  addition,  Horry  County.  South 
Carolina,  no  longer  met  the  regulatory 
criteria  for  an  established 
nonappropriated  fund  wage  area  under 
5  CFR  532.219.  Myrtle  Beach  AFB  and 
Fort  Fisher  were  the  only  installations 
with  NAF  employment  in  the  Horry 
wage  area.  As  of  March  31.  1993.  Myrtle 
Beach  AFB  was  closed  and  Fort  Fisher, 
located  in  NVw  H/i:iover  County,  North 
Carolina,   ti  i  rot  einploy  the  minimum 
of  26  emplovees  required  to  establish  an 
NAF  wage  area.  Thus,  both  Horry  and 
New  Hanover  Counties  required 
redefinition  as  areas  of  application  to 
existing  wage  areas  for  pay-setting 
purposes. 

Under  the  interim  regulations,  Horry 
County,  South  Carolina,  was  redefined 
as  an  area  of  application  to  the 
Charleston.  South  Carolina,  wage  area, 
and  New  Hanover  County.  NorA 
Carolina,  was  redefined  as  an  area  of 
application  to  the  Onslow,  North 
Carolina,  wage  area  effective  on  March 
^1,  199.1 

In  addition,  the  interim  regulations 
IMC  luded  a  technical  amendment  to 
correct  an  oversight  in  appendix  B  to 
subpart  B  of  part  532  by  deleting  the 
listing  for  the  former  Imperial, 
Cahfomia.  wage  area  in  conformance 
with  the  previous  aboUshment  of  that 
wage  area  in  appendix  D  to  subpart  B. 

Since  the  Horry,  South  Carolina,  wage 
area  is  correctly  abolished  and  defined 
as  an  area  of  appUcation  to  the  proper 
NAF  wage  areas  under  the  regulatory 
criteria  for  establishing  and  combining 
wage  areas  and  no  comments  were 
received,  the  interim  rule  is  being 
adopted  as  a  final  rule  without  any 
changes. 

E.G.  12291,  Fedfral  Reuuiation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  A(  f 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


Friday,  July  16,  1993 


because  they  affect  only  Federal 
agencies  and  employees. 

Li?.'  of  '^LlhM--  !s  iri  ^  (  ,}■  R   Pdr1  -,,■,; 

Administrative  practice  and 
procedure.  Government  employees, 
Wages. 

U.S.  Office  of  Personnel  Management 
PatricU  W.  Lattiinorv, 

Acting  Deputy  Director. 

Accordingly,  OPM  adopts  its  interim 
regulation  amending  5  CFR  part  532 
pubhshed  on  December  29. 1992.  at  57 
FR  61770  as  final  without  change. 

~^        '■     t "i   led  7-15-93;  8:45  amj 

e.L^inG  coot  sa»-oi-M 


DEPARTMENT  OF  AGRICULTURE 

Anirna!  and  Plant  Meaith  insp^cnon 
Ser\'ice 

■'  CFP  Pan  319 
Docnet  No  91  "033 2] 

Post  en  try  Quarantne  of  Pia'Vs 

AGENCY:  Animal  and  Plant  Health 

,  '    tion  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  our 
regulations  that  require  postentry 
quarantine  for  certain  imported  plants 
by  adding  requirements  limiting  such 
imports  to  articles  destined  for  States 
that  have  signed  an  agreement  with  the 
Animal  and  Plant  Health  Inspection 
Service.  In  the  agreement.  States  agree 
to  inspect  and  monitor  postentry 
quarantine  sites,  and  to  monitor  and 
enforce  importer  compliance  with 
postentry  quarantine  requirements.  This 
action  is  necessary  to  standardize  the 
involvement  of  States  in  postentry 
quarantine  activities,  and  to  allow  States 
to  accurately  estimate  the  resources  they 
need  to  devote  to  postentry  quarantine 
activities. 

We  are  also  adding  a  requirement  that 
the  importer  of  an  article  required  to  be 
grown  in  postentry  quarantine  may  not 
propagate  the  article,  allow  its 
propagation,  or  move  it  off  the  premises 
without  written  permission  of  an 
inspector.  This  action  is  necessary  to 
ensure  that  plants  grown  in  postentry 
quarantine  do  not  present  a  significant 
risk  of  spreading  plant  pests. 
EFFECTIVE  DATE:  Final  rule  effective  July 
16, 1994. 
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FOfl  FURTWER  INF0«I4AT>0W  COWTACT: 

Mr  Peter  Grosser.  Senior  Operations 
Officer,  Port  Operations.  An'.rnal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  room  632. 
Federal  Building,  6505  Bei(Test  Road, 
Hvattsville,  MD  20782.  (301  i  43t>-6799, 

SUPPLEUENTAay  INFORMATION: 

Background 

The  Plant  (Quarantine  Act  {7  U.S.C. 
\j\  ft  seq)  and  the  Federal  Plant  Pest 
Ac.  (7  L:  S  C   150aa  et  spfj  )  authorize 
the  Department  to  prohibit  or  r«>stri(-* 
the  importation  iii'o  the  United  States  of 
any  plants,  roots,  bulbs,  seeds,  or  other 
plant  products  m  oraer  to  prni.M:;t  ih-^ 
introduction  into  '.he  United  S!d!t*s  cf 
exoUc  plant  pests 

Regulations  promuitjaled  under  these 
au'honties  include,  among  others.  7 
CFR  31'^  17  through  119  17-14 
"Subpart— Nursery  St«:k.  Plants,  Roots. 
Bulbs,  Seeds,  and  Other  Plant  Products" 
(ryfctn-fd  to  t;+'!ow  as  the  subpart).  The 
Subpart  governs  the  importation  of 
living  plants,  plant  parts,  and  seeds  for 
or  capable  of  propagation,  and  related 
articles  Other  swJions  of  part  319  deal 
with  imported  articles  such  as  cut 
flowers,  or  fruits  and  vegetables 
intended  for  consumption. 

Section  319  37-7  of  the  subpart 
allows  certain  articles  to  be  imported 
in»o  the  United  Slates  only  if,  among 
other  requiren-.ents.  they  are  grown 
under  special  postentry  quarantine 
rond'tions  for  a  period  after 
importation.  The  period  of  quarantine 
ranges  from  6  months  to  2  year's, 
depending  on  the  genus  of  the  article. 
Dunng  that  period,  the  articles  are  kept 
separate  from  domestic  plants,  are 
subject  to  inspection  by  inspectors,  and 
must  meet  other  conditions  necessary  to 
prevent  the  dissemhiation  of  plant 
diseases  or  other  plant  pests. 

The  postentry  quarantine  provision  is 
designed  for  importing  regulated  articles 
for  which  there  is  a  slight,  but  existing 
r.sic  cf  inf»*<Ti  jn  wi*n  certain  plant 
iise«s<r's  m  "-he  pa'  e  of  origin.  Since 
many  of  the  regulated  articles  listed  in 
«^319  37-7  are  shipped  in  a  dormant  or 
itjafless  s»atp.  diseases  would  not  be 
readilv  repealed  by  inspection  at  the 
tim.a  of  importation.  The  postentry 
quarantine  growing  period  allows 
T.anifestalion  of  these  diseases. 

Regulated  articles  are  grown  under 
postentry  quarantine  in  many  States 
nationwide  Historically,  State 
governments  have  cooperated  with  the 
Animal  and  Plan'  Health  Inspection 
Service  (.APHIS)  by  assigning  State 
inspectors  to  inspect,  approve,  and 
monitor  postentiy  quarantine  sites.  The 
basic  requirements  for  growing  an 


imported  regulated  article  under 
postentry  quarantine  are  contained  in 
the  regulations,  which  detailed 
requirements  recorded  in  a  wntten 
agreement  between  APHIS  and  the 
importer  of  the  article. 

In  a  proposed  rule  published  m  the 
Federal  Re)?i8ter  on  September  8,  199; 
(Docket  So.  yi-AJ33-l,  57  FR  40872- 
40877).  we  proposed  changes  to 
§  319.37-7  to  clarify  the  role  of  the 
States  in  postentry  quarantine  and  to 
establish  a  procedure  to  sign  written 
agreements  between  .aPHIS  and  the 
Slates  detailing  Federal  and  State 
responsibilities  and  authorities 
regarding  postentry  quarantine  sites 
The  proposed  rule  solicited  comments 
on  these  changes,  to  be  received  on  or 
before  November  9, 1992.  We  received 
seven  comments  prior  to  this  closing 
date.  All  the  comments  expressed 
support  for  the  proposed  regulations. 
but  several  also  requested  changes  to  the 
proposed  regulations  or  to  the  operating 
methods  of  the  postentry  quarantine 
program.  These  comments  are  discussed 
below. 

Conunenls  and  Responses 

Comment  Proposed  §  319  37- 
7(c)(2)(iii)  deals  with  State 
responsibility  to  inspect  growing  sites 
and  plants  grown  at  them,  and  to  report 
back  to  APHIS  regarding  grower 
compliance  with  the  rPKulations  In  the 
section  of  the  preamble  of  the  proposed 
rule  discussing  this  requirement,  a 
footnote  noted  that  "In  accordance  with 
laws  of  individual  States,  services 
provided  by  State  inspectors  may  be 
subject  to  charges  imposed  by  the 
State."  The  final  rule  should  move  this 
footnote  regarding  State  fees  into  the 
regulatory  text  which  will  be  codified  in 
the  Code  of  Federal  Regulations,  to  alert 
growers  that  their  postentry  quarantine 
growing  activities  may  be  subject  to  fees 
imposed  by  States  for  services  by  their 
inspectors. 

nesponse:  We  agree,  and  have  added 
the  following  statement  to  the  end  of 
§319.37-7(c)(l)  of  the  final  rule:  "In 
accordance  with  the  laws  of  individual 
States,  inspection  and  other  postentry 
quarantine  services  provided  by  a  State 
may  be  subject  to  charges  imposed  by 
the  State." 

Comment:  The  text  should  more 
clearly  state  that  either  State  or  Federal 
inspectors  may  enforce  provisions  of  the 
regulations,  and  that  growers  are  obliged 
to  comply  with  enforcement  activities 
from  either  source.  To  accomplish  this, 
the  text  could  more  clearly  recognize 
Slate  enforcement  authority;  or  the 
postentry  quarantine  growing  agreement 
signed  by  APHIS  and  the  grower  in 
accordance  with  §  319.37-7{d)  could 


also  be  signed  by  a  State  official,  whidi 
would  make  the  grower  pledge 
compliance  to  both  the  Federal  and 
State  governments. 

Fer^ponse:  We  agree  that  the  text 
could  more  clearly  cite  State  au'hority 
to  enforce  provisions  of  the  regulations. 
We  are  making  changes  in  four 
paragraphs  to  improve  this  area 

In  §  319,37-7(a)(3),  where  Plant 
Prote<  tion  and  Quarantine  determines 
whether  a  postentry  quarantine 
agreement  with  a  State  "fuifills  the 
applicable  requirem.ents  to  monitor  the 
postentry  quarantine,"  we  are  changing 
the  text  to  read  "monitor  and  enforce 
the  postentry-  quarantine." 

In  §  319  37-7(c)';2lfil,  where  the  State 
agrees  'to  inspect  sites  and  plants 
growing  in  postentry  quarantine  and  to 
monitor  com.pliance  with  postentry 
quarantine  growing,  '  we  are  changing 
the  text  to  read  "monitory  and  enforce 
1-  "  "" 


compliance  "    '   "    . 

In  §  319.37-7(c)(2)(iii).  where  the 
State  apT^os  to  provide  services  of 
inspectors  to  "monitor  i.om.pliance  with 
the  requireinents  of  this  section,"  we  a'e 
changing  the  text  to  read  "monitor  and 
enforce  the  requirements  of  this 
section." 

In  §  319  37-7(d).  which  describes  the 
post^-ntry^  quarantine  growing  agreement 
as  a  document  signed  by  the  grower 
"whereby  the  signer  agrees  to  comply 
with  the  following  conditions,"  we  are 
changing  the  text  to  re?<d  "whereby  the 
signer  certifies  to  APHiS  and  to  the 
State  in  which  tl^ia  articles  are  grown 
that  he  or  she  will  comply  with  the 
following  conditions  *    '   *  ". 

In  addition,  although  the  ctnrent  and 
proposed  regulations  are  silent  on  this 
mattf  r,  State  officials  have  traditionally 
signed  postt-n'ry  quarantine  growing 
agreements  under  the  current  program, 
and  wiil  continue  to  do  so  if  the 
proposed  regulations  are  adopted.  We 
agree  that  having  State  officials  sign 
postentry  quarantine  growing 
agreements  may  facilitate  their 
enforcement  Therefore,  we  are  m.aking 
State  signature  explicit  by  adding  the 
follow  ing  sentence  to  §  319.37-7i[d); 
"On  each  postentry  quarantine  growing 
agreement.  .APHIS  shall  also  obtain  the 
signature  of  the  State  Plant  Regulatory 
Official  for  the  State  in  which  regulated 
articles  covered  by  the  agreement  will 
be  grown." 

Comment:  The  States  should  be  given 
additional  operational  guidance 
concerning  coordination  of  State  and 
Federal  efforts,  when  and  how  to  use 
APHIS  forms  to  rpport  growing  site 
inspection  results  and  violations,  how 
to  resolve  apparent  violations  of  the 
regulations,  and  related  matters  APHIS 
sliruid  also  consider  developing  modr! 


UMI 
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State  regulations  addre<>sing  State 
in.spection  and  enforr.ement  activities 
for  postentry  quarantine,  and 
developing  training  programs  for  S\r^\e 
InspetTtors  enfi/raiig  pos;entry 
quarantine  requirement.s. 

Response.  Section  319.37-7(c)(3)(ii) 
states  tliat  upon  request  of  a  State, 
Af'HIS  will  provide  training,  teciinical 
advice,  sind  pe't  identification  services 
to  State  officials  involved  in  providing 
postentry  quarantine  services.  These 
comments  concern  such  educational 
and  training  activities  that  relate  to 
postentn'  quarantine  coo)>eration 
between  APHIS  and  Slates,  but  the 
nature  of  such  activities  for  individual 
States  is  outside  the  scope  of  this 
rulemaking.  APHIS  intends  to  work 
with  individual  States  to  provide 
guidance,  te<:hnical  assistance,  and 
L'aining  for  po,-ten'r\  quarantine 
activities,  including  assistance  in 
developing  State  regulations.  No  change 
to  the  regulations  is  necessary  for  these 
activities  to  occur.  State  offu.'ials  who 
wish  to  discuss  their  particular  needs 
for  technical  assistance  or  training  are 
invited  to  contact  Port  Operations.  Plant 
Protection  and  Quarantine,  APHIS. 

Comment:  APHIS  should  ciar;f>'  that 
the  number  of  plants  imported,  and  the 
number  of  plants  grown  at  a  site,  cannot 
exceed  the  amount  in  the  approved 
postentry  quarantine  agreement  without 
additional  review  and  approval  by  the 
State  in  which  the  plants  are  grown. 
Response:  The  regulations  alreadv 
state  that  regulated  articles  must  be" 
grown  in  accordance  with  a  postentry 
quarantine  agreement  which  specifies 
"the  kind,  number,  and  origin  of  plants 
to  be  imported"  (§  319.37-7(d))  and  that 
the  grower  may  "propagate,  or  allow 
propagation  of  the  article  or  increase 
therefrom  or  parts  thereof  only  with  the 
written  permission  of  an  inspector  and 
only  to  the  extent  prescribed  by  an 
inspector"  (§  319.37-7(d)(l]),  this 
provision  allows  an  inspector  (APHIS  or 
State)  to  limit  the  number  of  plants 
imported  or  grown.  Before  an  APHIS 
inspector  would  modify  the  number  of 
plants  grown  at  a  site,  APHIS  would 
consult  with  the  State  concerning  the 
State's  ability  to  provide  necessary 
services. 

We  are  making  a  change  to  the 
language  of  proposed  §  319.37-7(f)(2). 
which  addresses  actions  by  an  inspector 
who  detects  a  violation  at  a  growing 
site,  to  specifically  recognize  that  an 
inspector  may  take  action  upon 
discovering  that  articles  in  excess  of  the 
approved  number  are  being  grown  at  the 
site.  The  proposed  language  reads  that 
an  inspector  may  issue  an  emergency 
action  notification  to  a  grower  if  the 
inspector  determines  articles  at  the  site 


"present  a  risk  of  introducing  plant 

pests  into  the  United  States,  or  are  being 

grown  contrary  to  the  provisions  of  this 

section  *  •  *  ".  We  are  changing  this  to 

read  that  an  inspector  may  issue  an 

emergency  action  notification  to  a 

grower  if  the  inspector  determines 

articles  at  the  site  are  "being  grown 

contrary  to  the  pro\isions  of  this 

section,  including  in  numbers  greater 

than  the  number  approved  by  uie 

postentry  quarantine  growing 

agreement,  or  in  a  manner  that 

otherwise  presents  a  risk  of  introducing 

plant  pests  into  the  United  States 
•  •  •  •• 

Althougli  the  regulations  allow  APHIS 
and  State  inspectors  to  enforce  limits  on 
the  number  of  plants  imported  and 
grown  in  accordance  with  the 
regulations,  practical  enforcement  of  the 
number  of  plants  imported  and  shipped 
to  each  growing  site  remains  difficult, 
because  of  the  difficulty  of  coordinating 
activities  at  multiple  ports  of  arrival 
over  extended  periods.  Current  APHIS 
management  information  systems  are 
adequate  to  ensure  that  no  articles 
subject  to  postentry  quarantine  will  be 
allowed  importation  unless  a  permit  has 
been  issued  for  them,  but  because  the 
same  permit  may  be  used  to  import 
sevfira!  shipments  of  regulated  articles. 
at  different  times  and  different  ports, 
our  systems  cannot  ensure  that  the  total 
number  of  articles  imported  does  not 
exceed  the  number  specified  in  the 
pnstentr>-  quarantine  growing  agreement 
signed  by  the  importer  for  the  articles. 
We  are  attf^mpting  to  improve  exchange 
of  information  between  personnel  who 
issue  and  enforce  permits,  port 
operations  personnel,  and  personnel 
who  develop  andenforce  postentry 
quarantine  growing  agreements,  to  help 
enforce  numerical  limits  on  imfKJrts 
before  articles  enter  the  United  States. 
We  have  considered  two  alternatives 
to  prevent  the  importation  of  more 
regulated  articles  than  are  allowed  by  a 
postentry  quarantine  growing 
agreement.  The  first  alternative  is  to 
issue  a  "one-time"  permit  for 
importation  of  articles  subfect  to 
postentry  quarantine,  i.e  .  a  permit  that 
can  be  used  to  import  only  one 
shipment  Such  a  permit  could  include 
the  number  of  articles  authorized  under 
the  postentry  quarantine  growing 
agreement,  ami  port  inspectors  could 
ensure  that  no  more  than  the  approved 
number  of  articles  are  in  the  shipment. 
The  second  alternative  we  considered 
was  to  allow  shippers  to  import 
multiple  shipm.ents  under  a  single 
permit,  but  to  require  that  all  shipments 
under  a  given  permit  must  be  imported 
through  the  same  port  of  arnval.  This 
would  make  it  easier  for  inspectors  at 


the  port  to  keep  a  "running  total"  of 
how  many  articles  subject  to  postentry 
quarantine  have  been  imported  under  a 
permit,  and  to  take  action  if  the  running 
total  exceeds  the  number  allowed  by  the 
relevant  p)ostentry  quarantine  growing 
agreement. 

At  the  present  time,  both  of  these 
alternatives  have  been  rejected.  The 
one-time  permit  approach  would 
multiply  the  paperwork  burden  on 
importers,  who  would  have  to  obtain  a 
new  permit  for  each  shipment.  Many 
importers  hold  several  permits  for 
importing  articles  subject  to  postentry 
quarantine,  and  import  10  or  more 
shipments  per  year  under  each  permit. 
For  each  one-time  permit  request,  the 
importer  would  have  to  si>end 
approximately  15  minutes  completing 
the  application  form,  then  wait  up  to 
several  weeks  for  the  permit  to  be 
granted.  This  results  in  direct 
paperwork  costs  to  the  importer,  and 
may  also  result  in  losses  due  to  foregone 
business  opportunities.  For  example,  an 
importer  may  wish  to  buy  articles  that 
are  available  at  an  advantageous  price, 
but  refrains  from  buying  them  until  a 
permit  is  obtained.  During  the  time 
needed  to  obtain  the  permit,  the  articles 
may  be  sold  to  another  buyer  or  their 
price  may  increase. 

Additionally,  the  one-time  permit 
approach  multiplies  work  in  the  APHIS 
office  that  issues  the  permits.  This 
increased  workload  would  likely  result 
in  slower  service  in  issuing  all  permits, 
exacerbating  the  loss  of  business 
opportunities  that  can  occur  while 
importers  wait  for  permits. 

The  single-port  alternative  was 
rejected  because  it  would  greatly  disrupt 
the  current  shipping  practices  of 
importers  of  plant  articles,  with  adverse 
economic  e^cts.  Many  importers  ship 
regulated  articles  to  any  of  several  ports, 
and  make  last-minute  decisions  on 
which  port  to  use  based  on  the 
availabihty  and  cost  of  shipping 
alternatives  at  the  time  the  articles  are 
acquired.  Often,  regulated  articles  are 
"batched"  with  other  goods  to  make  up 
a  large  enough  shipment  to  ship  cost- 
effectively,  and  the  regulated  articles  are 
shipped  to  whatever  port  the  other 
articles  have  as  their  destination. 
Requiring  regui&ted  hrticles  to  be 
shipped  to  on!\  f  i  ••  [ort  specified  in 
the  permit  wol   i  f      e  importers  to 
sacrifice  these  savings. 

Since  we  have  rejected  both  the  one- 
time permit  and  the  single-port 
approaches,  w*  f  i.  >  sought  other  ways 
to  ensiire  that  m.  iii_re  than  the  number 
of  articles  specified  in  a  postentry 
quarantine  agreement  are  imported  and 
grown.  Because  of  the  difficulty  of 
coordinating  activities  at  multiple  ports 
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of  arrival,  enforcement  of  numerical 
limit*  at  the  ports  is  imperfect 
Consequently,  feedback  from  States 
regarding  the  number  of  regulated 
articles  actually  being  grown  at  sites  ii 
therefore  very  important.  Paragraph 
(c)(3)(iii)of§  319.37-7  states  that  APHIS 
will  notify  State  officials  when  articles 
destined  for  postentry  quarantine 
growing  in  their  State  amve  in  the 
United  States,  APMS  inspectors  at  ports 
give  such  notice  to  States  after 
determining  from  information  m  the 
permit  that  a  shipment  of  articles 
subject  to  postentry  quarantine  is 
destined  for  a  particular  State.  Tins 
notice  gives  States  an  opportunity  to 
prevent  growing  of  regulated  articles  at 
a  growing  site  if  the  site  is  already 
growing  the  maximum  number  of 
articles  specified  in  a  postentry 
quarantine  growing  agreement 

Comment  Proposed  §319, 37-7fc)f4) 
states  that  "when  a  postentry  quarantine 
agreement  is  terminated  by  either  the 
State  Plant  Regulatory  Official  or  the 
Administrator.  APHIS  and  the  affected 
State  shall  continue  to  provide 
postentry  quarantine  ser^'ices  in 
accordance  with  the  postentry 
quarantine  agreement,  until  the  tiine  th" 
plant  material  Is  eligible  to  be  released 
from  quarantine,  for  all  postentry 
quarantine  material  that  arrives  in  the 
State  prior  to  the  effective  date  of 
terminabon."  However,  if  a  State  drops 
out  of  the  postentry  quarantine  program, 
the  State  may  not  have  funds  to 
continue  providing  services  fnr  growing 
sites  already  in  the  State 

Response  When  .\PHIS  ar.d  a  St,i»9 
sign  a  postentry  quarantine  agre«mer.t 
both  parties  have  a  responsibility  to 
provide  the  services  called  for  in  the 
agreement,  .\  primary  purpose  of  the 
agreement  is  to  provide  both  the  State 
and  APHIS  with  reasonable  confidence 
that  the  other  party  will  carry  out  the 
responsibilities  it  has  agreed  to.  and  will 
find  the  resources  to  meet  those 
responsibilities.  We  recognize  that  both 
State  and  Federal  budgets  are  subject  to 
change,  and  agency  resourt  es  may 
diminish  unexpectedly,  but  we  do  not 
believe  it  would  be  in  the  best  interest 
of  the  postentry  quarantine  program  to 
allow  a  State  to  cancel  its  participation 
in  the  program  and  immediately 
abandon  responsibility  for  shipments 
that  are  already  either  growing  in 
posten'ry  quarantine  in  the  State  or  en 
route  to  the  State  If  a  State  agency  faces 
a  funding  cnsis  that  affects  its  ability  to 
participate  in  postentry  quarantine,  we 
will  attempt  to  work  with  the  State  to 
find  ways  to  minimize  the  cost  of 
providing  inspector  services  to 
postentry  quarantine  growing  sites  in 
the  Slate,  such  as  increasing 


participation  by  Federal  inspectors 
when  their  resources  are  available. 
However,  one  purpose  of  the  postentry 
quarantine  regulations  is  to  distribute 
tne  resource  requirements  for  the 
program  between  APHIS  and  involved 
States,  and  we  cannot  promise  to 
substitute  Federal  resources  for  State 
resources. 

Comm'-nf  The  docket  does  not 
address  the  transition  period  between 
the  effetlive  date  of  the  rule  and  when 
the  States  can  put  into  effect  the 
regulatory  controls  they  must  apply  in 
accordance  with  proposed  §  319.37- 
7(c)(2)(i).  It  wiil  take  time  for  States  to 
establish  such  regulatory  controls. 
Response:  APHiS  recognizes  that 
State  governments  will  require  time  to 
enart  State  laws  or  reRulations  to  effect 
the  regulatory  controls  necessary  for 
State  participation  in  the  postentry 
quarantine  program  described  in  our 
regulations.  We  have  established  the 
effective  date  of  this  rule  approximately 
1  year  in  the  future,  to  allow  time  for 
such  enactment.  Over  the  course  of  the 
next  year,  we  will  work  with  States  as 
necessary  to  prepare  for  implementation 
of  the  new  program. 

Because  we  are  delaying  tlie  effective 
date  of  this  rjle,  we  have  time  to 
develop  and  sign  State  postentry 
quarantine  agreements  in  accordance 
with  S  319.37-7(c)  prior  to  that  effective 
date.  Therefore,  it  will  be  practical  to 
actually  list  in  the  regulations  the  names 
of  States  that  have  signed  such 
agreements.  We  are  adding  a  new 
paragraph  (c)91)(i)  to  list  such  States 
That  space  is  reserved  by  this  final  rule. 
and  the  names  of  States  that  have  signed 
State  postentry  quarantine  growing 
agreements  will  be  added  to  that 
paragraph  shortly  before  the  effective 
date  of  this  final  rule  Executive  Order 
12291  and  Regulatory  Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effe<:t  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition. 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  complete 
with  foreign-based  enterprises  in 
domestic  or  export  markets 
This  final  rule  will  define 
responsibilities  of  APHIS  and  the  States 
in  carrying  out  postentry  quarantine 


operations  in  accordance  with  7  CFR 
319.37-7.  Defining  these  responsibilities 
will  standardize  the  involvement  of 
States  in  postentry  quarantine  activities, 
and  allow  States  to  accurately  estimate 
the  resources  they  need  to  devote  to 
postentry  quarantine  activities. 

Under  this  final  rule,  States  will 
monitor  and  Inspect  postentry 
quarantine  sites;  monitor  and  enforce 
importer  compliance  with  postentry 
quarantine  requirements  on  behalf  of 
APHIS;  inspect  plants  for  evidence  of 
exotic  pests  (at  least  once  each  year  for 
plants  required  to  be  grow  n  in 
quarantine  for  2  years,  and  at  least  once 
for  plants  required  to  be  growm  in 
quarantine  for  less  than  2  years);  report 
to  PPQ  any  increase  from  plants  under 
postentry  quarantine  and  any  evidence 
of  exotic  plant  pests  found  at  postentry 
quarantine  sites,  and  recommend  to 
PPQ  safeguards  or  mitigation  measures 
to  control  the  pests. 

Increased  economic  costs  to  society 
are  expected  to  be  negligible  as  a  resu't 
of  this  change.  We  have  consulted  pla  M 
protection  services  of  the  States  that  a;  a 
currently  cooperating  in  the  postentry 
quarantine  program,  and  they  have 
indicated  that  they  do  not  expect  the 
changes  to  substantially  increase  or 
decrease  the  amount  of  postentry 
m.aterial  grown  in  their  States,  or  to 
significantly  increase  or  decrease  the 
demands  for  services  from  their 
inspectors.  States  have  been  largely 
responsible  for  the  administrative  costs 
of  enforcement  since  the  postentry 
program  was  first  initiated.  State 
inspectors  have  traditionally  inspected 
postentry  quarantine  sites,  and 
monitored  comphance  with  Federal 
postentry  regulations.  Historically,  State 
inspectors  have  also  reported  to  PPQ 
any  evidence  of  exotic  plant  pests,  and 
propagation  or  increases  in  the  number 
of  plants  contained  in  postentry 
quarantine  areas. 

.Approximately  130  new  sites  are 
authorized  for  postentry  quarantine  in 
an  average  year,  and  approximately  the 
same  number  of  site  authorizations 
expire  each  year.  We  do  not  expect  the 
changes  in  this  final  rule  to  result  in 
significant  changes  to  these  numbers 

Under  the  final  rule.  APHIS  will  have 
the  authority  to  limit  entry  of  materials 
requiring  postentry  quarantine  based  on 
availability  of  APHIS  and  State 
resources  to  enforce  the  requirements  of 
the  regulations.  It  is  not  expected  that 
this  authority  will  be  used  frequently  to 
deny  shipments  entry;  however,  some 
importers  will  likely  be  unable  to 
im.port  some  materials  due  to  this 
provision.  Based  on  past  experience 
with  availability  of  APHIS  and  State 
resources  needed  to  enforce  postentry 


Authority: 

157,  159.  160 
2.17.  2  51.  on 
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quarantine,  we  believe  this  provision 
could  result  in  denying  on  the  order  of 
five  import  requests  a  year.  The  amount 
of  economic  impact  in  each  case  would 
depend  on  the  per  unit  value  and 
number  of  plants  that  would  be  denied 
entry  due  to  limited  APHIS  and  State 
resources.  In  view  of  this  estimate,  we 
do  not  consider  that  this  provision 
would  have  a  significant  economic: 
impact  on  a  substantial  number  of  small 
entities  involved  in  postentrv 
quarantine  growing. 

Under  these  cirrjumstances,  'Jie 
Administrator  of  the  Animal  and  Plar.i 
Health  Inspection  Service  has 
detennmed  that  tliis  actjon  wiil  not 
have  a  significant  economic  impar,'.  on 
a  siibstantiai  number  of  smaii  entities. 

txtcutive  Order  12372 

This  program/activity  is  h.sted  sn  the 
Catalog  of  Federal  Don.estic  Assi.stance 
under  No.  10,025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  cunsultatirn  w,;h 
State  and  local  officials,  (See  7  CFR, 
Subpart  V,! 

Executive  Order  12''78 

This  final  rule  has  been  ^e^■iewed 
under  Executive  Order  12  778,  Qvil 
Justice  Reform,  This  rule,  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
Has  no  retroactive  effect,  and  (3j  Does 
not  require  administrative  prrx:eed;ngs 
before  parties  may  file  suit  in  cour: 
challenging  this  rule 

Paperv-ork  Reduction  Act 

In  accordance  with  section  3,i07  of 
the  Paperwork  Reduction  Act  of  1980 
(44  use.  Chapter  35i.  the  inform.etion 
coiiertion  provisions  that  are  included 
in  this  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB) 

List  of  Subjects  in  7  CFR  Part  319 

Bees.  Coffee,  Cotton,  Fruits,  Honey, 

Imports,  Nursery  stock.  Plant  di,seases 
and  pests,  Quarantine.  Reporting  a:.d 
recordkeeping  requirements,  Rice, 

Vegetables, 

Accordingly.  7  CFR  part  319  is 
emended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for 
"Subpart — Nursery  Stock,  Plants,  Roots. 
Bulbs.  Seeds,  and  Other  Plant 
Products,"  §§319.37  through  Jl'i  .^7-14, 
is  revised  to  read  as  follows- 

Authority:  7  L'.S  C.  150dd-150tT,  154,  155 
157,  159,  160,  162,  164a,  and  4S0.  7  CFR 
2.17,  2.51,  and  371. 2(c) 


,!1 


f  31 9.37-1     [AmwKtwf] 

2.  In  §  ?^.9  37-1,  the  following 
definition  is  added  in  alphabetical 
order: 

*  *         #         •         # 

SlatP  Plant  Regulator,-  O^^icia!  "^ac 
official  authorized  bv  [h^<  .Staie  t,;,  s:,_: 
agreements  with  Federal  agencies 
involving  operations  of  t.he  S^.att-  p:ai,' 
protection  agency, 

•  •         •         «         » 

.1   Section  319.37-7  is  amended  as 
follows: 

a  Paragraph  fa),  but  not  ihp  '«.}  le  of 
rvstnoted  artiolos,  is  revised 

b  Paragraphs  [c]  and  (d)  are 
redesignated  as  paragraphs  'd)  r.nd  (e). 

c.  A  new  paragraph  (o,  is  fiaafd 

d.  In  newiy-des;gnatt-d  ;..Hragraph  (d). 
the  introduclon,'  Ihx;  a::.;  ;>a:igraph8 
['i)[\]  end  td)(6')  are  revised. 

e.  A  new  paragraph  (f)  is  added. 
f  A  new  paragraph  [gj  is  added. 
As  amended,  §  319.37-7  reads  as 

follows: 

§319.37-7     Po»twitry  quarantine. 

(a)  The  following  restricted  articles, 
from  the  designated  countries  and 
localities,  and  any  increase  therefrom 

must  be  grown  under  postentry 
quarantine  conditions  specified  in 
paragraphs  (c)  and  (d)  of  this  section, 
and  may  be  imporled  or  offered  for 
importation  into  the  United  States  only: 

(1)  If  destined  for  a  State  that  has 
completed  a  State  postentry  quarantine 
agreement  in  accordance  with  paragraph 
(c)  of  this  seclion 

(2)  If  a  postentry  quarantine  growing 
agreement  has  been  completed  and 
submitted  to  Plant  Protection  and 
Qoarantine  in  accordance  with 
paragraph  (d)  of  this  section.  The 
agreement  must  be  signed  by  the  person 
!the  importer)  applying  for  a  written 
permit  for  importation  of  the  article  in 
accordance  with  §319.37-3;  and, 

(3)  If  Plant  Protection  and  Quarantine 
has  determ.ined  that  the  completed 
postentry  quarantine  growing  agreement 
f'jlfills  the  applicable  requirements  of 
this  section  and  that  services  by  State 
inspectors  are  available  to  monitor  and 
enforce  the  postentry  quarantine: 

•        •        •        •        • 

(c)  State  Postentry  quarantine 
agreement.  (1)  Articles  required  to 
undergo  postentrv  quarantine  in 
accordancf  v,-\'h  trus  ^*^ction  may  only 

be  l.'nported  i;  :i«";t;ried  for  postentry 
quarantine  growing  m  a  State  which  has 
entered  into  a  written  agreement  with 
the  Anim.al  and  Plant  Health  Inspection 
Service,  signed  by  the  Administrator  or 
h;.s  or  her  designt>e  and  by  the  State 
Plant  Regulaton,-  Official,  In  accordance 
with  the  laws  of  individual  States, 


inspection  and  other  postentrv 
quarantine  services  p:rovi(ied  in  e  '-'ote 
may  be  subiect  to  charges  i:- 'ooK#*d  by 
the  State, 

(i)  The  following  States  have  entered 
into  a  postentry  quarantine  agreement  in 
accordance  with  this  paragraph: 

[Reserved] 

(2)  In  any  such  written  agreement,  the 
State  shall  agree  to: 

(i)  Establi^  State  regulations  and 
requirements  prior  to  5ie  effective  date 
of  the  agreement  and  enforce  such 
regulations  and  requirements  necessary 
to  inspect  sites  and  plants  growing  in 
postentry  quarantine  and  to  monitor  and 
enforce  compliance  with  postentry 
quarantine  growing  in  accordance  with 
this  section: 

(ii)  Review  pending  permit 
applications  for  articles  to  be  grown 
under  postentry  quarantine  conditions 
in  the  State,  upon  request  of  Plant 
Protection  and  Quarantine,  and  report  to 
the  Postentry  Quarantine  Unit  of  Plant 
Protection  and  Quarantine  whether  the 
State  would  be  able  to  provide 
inspection  and  monitoring  services  for 
the  proposed  p>ostentry  quarantine; 

(iii)  Provide  the  ser\'ices  of  State 
inspectors  to:  inspect  sites  to  be  used  for 
postentry  quarantine;  report  to  the 
Postentry  Quarantine  Unit  of  Plant 
Protection  and  Quarantine  whether  the 
site  is  of  adequate  siM  to  contain  the 
number  of  plants  proposed  for 
importation,  including  potential 
increase  if  increase  is  allowed;  inspect 

f)lants  for  evidence  of  exotic  pests  at 
east  once  during  the  first  year  and  once 
during  the  second  year  for  plants 
required  to  be  grown  in  postentry 
quarantine  for  2  years,  and  at  least  once 
for  plants  required  to  be  grown  in 
quarantine  for  less  than  2  years;  and 
monitor  and  enforce  compliance  with 
the  requirements  of  this  section  during 
the  use  of  the  sites  for  postentry 
quarantine; 

(iv)  Report  to  the  Postentry 
Quarantine  Unit  of  Plant  Protection  and 
Quarantine  any  evidence  of  plant  pesis 
that  are  now  know  to  exist  in  the  United 
States  and  that  are  found  at  a  postentry 
quarantine  site  by  State  inspectors; 
recommend  to  Plant  Protection  and 
Quarantine  safeguards  or  mitigation 
measures  to  control  the  pests:  and 
supervise  the  application  of  safeguards 
or  mitigation  measures  approved  by 
Plant  Protection  and  Quarantine;  and 

(v)  Report  to  the  Postentry  Quarantine 
Unit  of  Plant  Protection  and  Quarantine 
any  propagation  or  increase  in  the 
number  of  plants  that  occurs  during 
postentry  quarantine. 

(3)  In  any  such  written  agreement,  the 
Administrator  shall  agree  to: 
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(i)  Seek  State  review  of  pemni! 
applications  for  posten'.r>  quarantine 
mat«nal  in  that  State,  and  issue  permits 
only  after  deternninsng  that  State 
ser.ices  are  ava.Ub'e  to  monitor  the 
poster.tn.*  quara:''.t:"e. 

(a)  Upon  r'jquest  of  the  State,  provide 
training,  technical  advice,  and  pest 
identification  services  to  State  officials 
involved  m  providing  postentry 
quarantine  services  in  accordance  with 
this  sertion. 

(ai!  Notify  Slate  officials,  in  writing 
and  within  ten  days  of  the  arrival,  when 
plant  material  destined  for  postentry 
quarantine  in  their  State  arrives  in  the 
United  States,  and  notify  State  officials 
in  wnling  when  maturials  in  postentry 
quarantine  may  be  released  from 
quarantine  in  their  State. 

(4)  Termination  of  State  postentry 
quarantine  agreement.  A  State  postentry 
quarantine  may  be  terminated  by  either 
the  Administrator  or  the  State  Plant 
Regulatory  Official  by  giving  written 
notice  of  termination  to  the  other  party. 
The  effective  date  of  the  termination 
will  be  60  day^  after  the  date  of  actual 
receipt  of  notice,  with  regard  to  future 
importation  to  that  State  of  articles 
r»»qairing  postentry  quarantine  in 
accordance  with  this  section.  When  a 
postentry  quarantine  agreement  is 
terminated  by  either  the  State  Plant 
Regulatory  Official  or  the  Administrator, 
APHIS  and  the  affectad  State  shall 
continue  to  provide  postentry 
quarantine  services  in  accordance  with 
the  postentr)'  quarantine  agreement, 
until  the  time  the  plant  material  is 
eligible  to  be  released  from  quarantine, 
for  all  postentry  quarantine  material 
already  in  the  State,  and  for  all 
postentr)-  quarantine  material  that 
arrives  in  the  State  prior  to  the  effective 
date  of  termination. 

(d)  Postentry  quarantine  growing 
agreements.  Any  restricted  article 
required  to  be  grown  under  postentry 
quarantine  conditions,  as  well  as  any 
increase  therefrom,  shall  be  grown  in 
accordance  with  a  postentry  quarantine 
growing  agreen-.ent  signed  by  the  person 
(the  importer)  applying  for  a  written 
permit  ;n  accordance  with  §319.37-3 
for  importation  of  the  article  and 
submitted  to  Plant  Protection  and 
Quarar.tine.  On  each  postentry 
qudrant:ne  grcAing  agreement,  APHIS 
shall  also  obta.n  the  signature  of  the 
State  Plant  Regulatory  Official  for  the 
State  in  which  regulated  articles 
covered  by  the  agreement  will  be  grown. 
The  postentr>'  quarantine  growing 
agreement  shall  specif>-  the  kind, 
number,  and  origin  of  plants  to  be 
imported,  and  shall  certify  to  .\PHIS 
and  to  the  State  m  whi^-h  the  articles  are 
grown  that  the  signer  of  liie  agreement 


will  comply  with  tht<  following 
conditions  for  the  period  of  time 
specified  below: 

(1)  To  grow  such  article  or  increase 
therefrom  only  on  specified  premises 
owned,  rented,  or  otherwise  in 
possession  of  the  importer,  within  a 
space  of  dimensions  designated  by  an 
inspector,  and  to  move,  propagate,  or 
allow  propagation  of  the  article  or 
increase  therefirom  or  parts  thereof  only 
with  the  written  permission  of  an 
inspector  and  only  to  the  extent 
prescribed  by  the  inspector, 

•  *        •        •        * 

(6)  To  notify  an  inspector,  orally  or  in 
writing,  within  30  days  of  the  time  the 
importer  or  the  person  in  charge  of  the 
growing  site  finds  any  abnormality  of 
the  article,  or  the  article  dies  or  is  killed 
by  the  importer,  the  person  in  charge  of 
the  growing  site,  or  any  other  person;  to 
retain  the  abnormal  or  dead  article  for 
at  least  60  days  following  that  date  of 
notification;  and  to  give  the  abnormal  or 
dead  article  to  an  inspector  upon 
request; 

•  •        •        •        • 

(f)  Inspector-ordered  disposal, 
movement,  or  safeguarding  of  restricted 
articles:  costs  and  charges,  civil  and 
criminal  liabilities. 

(1)  Cromng  at  unauthorized  sites.  If 
an  inspector  determines  that  any  article 
subject  to  the  postentry  quarantine 
growing  requirements  of  this  section,  or 
any  increase  therefrom,  is  being  grown 
at  an  unauthorized  site,  the  inspector 
may  file  an  emergency  action 
notification  (PPQform  523)  with  the 
owner  of  the  article  or  the  person  who 
owns  or  is  in  possession  of  the  site  on 
which  the  article  is  being  grown.  The 
person  named  in  the  form  523  must, 
within  the  time  specified  in  form  523, 
sign  a  postentry  quarantine  growing 
agreement,  destroy,  ship  to  a  point 
outside  the  United  States,  move  to  an 
authorized  postentry  quarantine  site, 
and/or  apply  treatments  or  other 
safeguards  to  the  article,  the  increase 
therefrom,  or  any  portion  of  the  article 
or  the  increase  therefrom,  as  prescribed 
by  an  inspector  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States.  In  choosing  which  action 
to  order  and  in  setting  the  time  limit  for 
the  action,  the  inspector  shall  consider 
the  degree  of  pest  risk  presented  by  the 
plant  pest(s)  associated  with  the  kind  of 
article  (including  increase  therefrom) 
the  types  of  other  host  materials  for  Lhe 
pest  in  or  near  the  growing  site,  the 
climate  and  season  at  the  site  in  relation 
to  the  pest's  survival,  and  the 
availabihty  of  treatment  facilities. 

(2)  Growing  at  authorized  sites.  If  an 
inspector  determines  that  any  article,  or 


any  increase  therefrom,  grown  at  a  site 
specified  in  an  authorized  postentry 
quarantine  growing  agreement  is  being 
grown  contrary  to  the  provisions  of  this 
section,  including  in  numbers  greater 
than  the  number  approved  by  the 
postentry  quarantine  growing 
agreement,  or  in  a  manner  th.it 
otherwise  presents  a  risk  of  introducing 
plant  pests  into  the  United  States,  tne 
inspector  shall  issue  an  emergency 
action  notification  (PPQ  form  523)  to  the 
person  who  signed  the  postanlry 
quarantine  growing  agreem:e'it.  that_ 
person  shall  be  responsible  for  carrying 
out  all  actions  specified  in  the 
emergency  ection  notil'.cation.  The 
emergency  action  notificat'on  may 
extend  the  tune  for  which  the  articles 
and  llie  increase  therefrom  must  be 
grown  under  th.e  postentr)'  quarantine 
conditions  specifie-i  m  Lhe  authorized 
postentry  quarantine  growing 
agreement,  or  may  require  that  the 
person  nan-,ed  in  the  notification  must 
destroy,  ship  to  a  point  outside  the 
United  States,  or  apply  treatments  or 
otiier  safeguards  to  the  article,  the 
increase  therefrom,  or  any  portion  of  the 
article  or  the  increase  therefrom,  within 
the  time  specified  in  the  eme.-gency 
action  notif  cation.  In  choosing  whi(h 
action  to  order  and  in  setting  the  time 
lim.n  for  the  af-tinn,  the  in.spector  shall 
consider  the  di»grtie  of  pesl  risk 
pre.?ented  by  the  plant  pest(s)  associated 
with  the  kind  of  article  (including 
increase  therefrom),  the  types  of  ot>ier 
host  materials  for  the  pest  in  or  near  the 
'  growing  site,  the  clim.ale  and  season  at 
the  site  in  reiation  to  the  pest's  survival, 
and  the  availability  of  treatment 
facilities. 

(3)  Costs  and  charges.  All  costs 
pursuant  to  any  action  ordered  by  an 
inspector  in  accordance  with  this 
section  shall  be  borne  hy  the  person 
who  signed  the  postentry  quarantine 
agreement  covering  the  site  where  the 
articles  were  grown,  or  if  no  such 
agreement  was  signed,  by  the  owner  of 
the  articles  at  the  growing  site. 

(4)  Civil  and  cn'minal  liabilities.  Any 
person  who  moves  an  artJcle  subject  to 
postentry  quarantine  growing 
requirements  from  the  site  specified  for 
that  article  in  an  authorized  postentry 
quarantine  growing  agreement,  or  who 
otiierwise  handles  such  an  article 
contrary  to  tlie  requirements  of  this 
section,  shall  be  subject  to  such  civil 
penalties  and  such  criminal  liabilities  as 
are  provided  by  18  U.S.C.  §  1001.  7 
U.S.C.  §§  150gg  and  163,  or  other 
applicable  Federal  statutes. 

(g)  Srafe.  As  used  in  this  section. 
"State"  means  each  of  the  50  States  of 
the  United  States,  the  District  of 
Columbia.  Guam,  Northern  Mariana 
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Islands,  Puerto  Rico.  The  Virgin  Islands 
of  the  United  States,  and  all  other 
femtories  and  pos,"iess!or:s  ff  ih«  I'nitf^d 
States 

Done  ID  Washin^^ton,  [>:';„  this  12*h  day  "f 
)uly  1993 

Eugene  Braoatooi, 

Assistant  Secrt'tan.  Moj-keung  jru!  Inspection 
Senices 
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7  CFR  P»rl  354 

[Docket  No.  92-157-2] 

User  Fee»— Calculation  of  Fees 
Charged  by  States  for  IssuarKe  of 
Phylosanltary  Certificates 

AGENCV:  Aniaial  and  Plant  Ht-a^vh 
Inspec;tion  Service.  I'SDA. 
ACTKJN:  Final  nile. 

SUMMARY:  We  are  amending  the 
regulations  concerning  user  fees  for 

export  certification  cf  plants  and  plant 
products  by  providing  an  alternative 
method  of  calculating  ihe  fees  States 
may  charge  when  States  issue  Federa! 
phvtosanitary  certificates.  The 
rsgulati ons  provide  guidelines  for  States 
to  calculate  a  "cost-per-certificate"  fee 
Some  States  have  brought  it  to  our 
auention  that  they  would  prefer  to 
calculate  fees  on  a  '  cost-per-hour" 
basis.  We  have  determined  that  a  "cost- 
per-hour"  fee  is  .also  an  appropriate  wav 
of  charging  for  the  issuance  of 
ph}1osanitary  certificates.  We  are 
therefore  adding  guidelines  for  States  to 
calculate  a  "cost-per-hour"  fee  fur  the 
issuance  of  Federal  phytosanitary 
certificates. 

EFFECTTVE  DATE:  August  16,  1^93. 
FOR  Fl/RTMER  INFORMATION  CONTACT:  Mr 
Don  R.  Thompson.  Operaiions  Ofricer, 
Port  Operations,  PPQ,  APHIS.  LSDA. 
room  638.  Federal  Building.  6505 
Belcrest  Road.  HvattsviUe.  MD  20782, 
(301)  436-«646, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CTR  part  ,3'^ 4 
(referred  to  below  as  the  regulations!. 
among  other  things,  impose  user  fees  fo: 
the  issuance  of  phytosanitarv* 
certificates  for  the  export  of  plonts  and 
plant  products.  Ph\lGsanitary 
certificates  are  issued  in  accordance 
with  7  U.S.C.  147a  and  regulations  in  7 
CFR  part  353,  and  they  certify 
agricultural  products  as  being  free  from 
plant  pests,  according  to  the 
phytosanitary  requirements  of  the 
foreign  countries  to  whicii  the  plants  or 
plant  products  may  be  exported  or  to 


the  freedom  from  exposure  to  pian! 
pests  while  m  transit  throuRh  the 
l.'nited  States  These  ceriifuatps  rrv.ist  r«e 
issued  in  accordance  with  7  CFK  part 
353  to  hK'  at cepted  m  mlematicnai 
commerce 

in  some  States  certain  State 
employees  are  designated  to  issue 
Federal  phytosanitary  certificates. 
E)esignated  State  employees  issue 
approximately  47  p»ercent  of  all 
phytosanitary  certificates  issued  in  the 
United  States  for  the  export  of  plants 
and  plant  products.  As  provided  in  the 
regulations  in  7  CFR  part  354.  when  an 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  employee  conducts  the 
inspection  and  signs  the  phytosanitary 
certificate,  the  user  is  required  to  pay 
the  applicable  APHIS  user  fee.  However, 
if  a  designated  Stale  employee  conducts 
the  inspection  and  signs  the 
phytosanitary  certificate,  we  do  not 
charge  the  APHIS  user  fee  because 
APHIS  is  not  providing  any  service  to 
the  user.  The  State,  if  it  wishes,  may 
charge  a  State  fee  to  cover  the  cost  of 
providing  its  services. 

The  regulations  include  guidelines 
which  the  State  must  follow  in  order  to 
establish  such  fees.  These  guidelines 
require  States  to  calculate  a  "cost-per- 
f  ertificate    fee  for  the  issuance  of 
ph\losanitary  certificates,  and  are  the 
same  guidelines  used  in  the  calculation 
of  APHIS  fees. 

It  has  come  to  our  attention  that 
certain  States  prefer  to  use  a  different 
method  of  calculating  fees  than  the 
"cost-per-certificate"  method  provided 
in  the  regulations.  In  some  cases.  States 
were  charging  a  "cost-per-hour"  fee 
prior  to  the  implementation  of  the  "cost- 
per-certificate"  regulations  described 
above,  and  it  would  be  helpful  for  them 
to  be  able  to  continue  to  do  so.  APHIS 
believes  that  the  "cost-per-hour" 
calculation  is  appropriate  for  the 
establishment  of  user  fees. 

Therefore,  on  January  5, 1993,  we 
published  a  document  in  the  Federal 
Register  (58  FR  260-262.  Docket  No. 
92-157-1)  that  proposed  to  add 
guidehnes  for  States  to  calculate  a  "cost- 
per-hour"  fee  for  the  issuance  of  Federal 
phj-tosanitary  certificates.  We  also 
proposed  to  make  a  nonsubstantive 
editorial  change  in  §  354.4,  paragraph 
(a)f3),  by  redesignating  footnote  2  and 
the  reference  to  it  as  footnote  1.  We 
solicited  comments  concerning  our 
proposal  for  a  60-day  comment  period 
ending  March  8, 1993.  We  received  3 
comments  by  that  date.  They  were  from 
the  agricultural  departments  of  two 
States  and  one  county.  One  of  the 
commenters  was  wholly  in  favor  of  the 
proposal.  The  other  two  comments  are 
dLscussed  below. 
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of  the  proposal,  if  tUe  proposal  would 
allow  States  to  establish  the  "cost-per- 
hour"  method  of  calculating  fees  by 
county,  and  if  each  county's  agricultural 
commissioner,  under  the  State's 
authority,  could  be  responsible  for  the 
local  administration  of  the  fee-setting 
method  (including  the  development  of  a 
fee  schedule),  performing  inspections, 
and  providing  Federal  phytosanitary 
certificates. 

Because  some  States,  especially  large 
ones,  have  vast  regional  differences,  it 
makes  sense  that  they  would  establish 
their  fees  regionally.  Furthermore,  since, 
in  most  States,  counties  are 
administratively  independent  from  eech 
other  and  from  the  State,  it  also  makes 
sense  to  establish  fees  by  county.  We 
believe  that  allowing  counties  to 
establish  their  own  fees,  in  accordance 
with  APHIS'  regulations,  may  result  in 
a  truer  average  of  fees,  and  would  help 
to  accurately  reflect  the  cost  of  the 
services  rendered  in  that  county. 
Accordingly,  we  have  reviewed  the 
proposed  rule  and  have  determined 
that,  as  written,  it  will  allow  States  to 
establish  the  "cost-per-hour"  fees  by 
county. 

Another  commenter  was  in  favor  of 
the  option  of  charging  for  services  on  a 
"cost-per-hour"  basis,  but  was 
concerned  with  the  guidelines  we 
proposed  for  establishing  the  fee.  The 
commenter  stated  that  "Transportation 
costs  need  to  be  segregated  from  other 
costs.  Counties  need  the  flexibihty  to 
charge  for  their  services  using  a  cost- 
per-hour  rate  plus  a  per-mile  charge." 

Segregating  the  travel  costs  from  the 
cost-per-hour  average,  and  then 
charging  a  per-mile  fee  would  be  a  vahd 
way  of  calculating  fees  for  the  issuance 
of  Federal  phytosanitary  certificates. 
However,  we  do  not  agree  with  the 
commenter's  assertion  that  travel  costs 
cannot  be  averaged  into  the  "cost-per- 
hour"  without  "unfairly  affecting  a 
significant  number  of  users."  Under  our 

Eropo&al,  when  calculating  a  "cost-per- 
oiir"  fee  for  a  phytosanitary  certificate, 
the  State  would  average  in  delivery 
hours,  which  include  travel  time.  The 
charge  to  a  person  for  a  phytosanitary 
certificate  would  depend  on  the  amount 
of  Ume  required  to  issue  that  specific 
phytosanitary  certificate,  including  the 
time  an  inspector  takes  to  travel  to  and 
from  the  inspection  site.  This  would 
account  for  differences  in  travel  time  to 
various  inspection  sites.  Therefore,  our 
proposed  "cost-per-hour"  method 
would  accomplish  the  same  thing  as  a 
per-mile  charge.  There  could  be  some 
discrepancy  between  the  two  methods 
in  the  actual  fee  charged  to  an  exporter, 
but  we  do  not  believe  that  the  difference 
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would  be  significant  enough  to  warrant 
adding  provisions  for  a  per-mile  change 
to  the  rBgulations-  Additionally  we 
believe  that  the  proposed  '  cost-per- 
hour"  fee  would  allow  each  countv  in 
a  State  to  recover  the  full  value  of  ihe 
services  they  perform  For  these  reasons, 
we  are  making  no  changes  to  the 
proposal  based  on  this  comment 

Tnerefore.  based  on  the  rationale  set 
forth  in  the  proposal  and  in  this 
document,  ws  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
without  change 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  In 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  'ma|or  rule   '  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  SlOO  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  wi!i  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  com.pete 
with  foreign-based  enterpnses  in 
domestic  or  export  markets 

This  rule  provides  guidelines  for  the 
establishment  of  fees  on  a  '  costper- 
hour"  basis  for  Slates  whiLh  wish  to 
charge  a  fee  for  issuance  of  Federal 
phytosanitary  certificates  As  explained 
above,  the  regulations  already  allow 
States  to  charge  user  fees  for  the 
issuance  of  Federal  phylosanitary 
certificates  on  a  "cost-per-certificate" 
basis. 

APHIS  estimates  that  oniy 
approximately  five  States  will  opt  to  use 
the  "cost-pier-hour"  fee  In  these  States, 
the  fees  collected  from  each  exporter 
may  differ  from  the  present  fee 
collected,  depending  on  the  scenario. 
For  example,  the  time  taken  by  an 
inspector  to  issue  a  blcx;k  of 
phytosanitary  certificates  is  not 
significantly  longer  than  the  tirr.e  taken 
by  an  inspector  to  issue  a  single 
phytosanitar/  certificate  Therefore,  the 
cost-per-hour  fee  for  the  exporter 
receiving  a  block  of  phytosanita.-y 
certificates  would  be  less  than  the  fee  on 
a  co8t-per-cert;ficate  basis  As  another 
example,  it  might  happen  that  an 
inspector  would  have  to  travel  a 
considerable  distance  to  inspect  a 
shipment  and  issue  a  single 
phytosanitary  certificate  The  cost-per- 
hour  fee  for  this  service  would  be 
greater  than  the  cost-per-hour  fee  for  a 


shipment  located  closer  to  the 
inspec:tor'5  workplace.  According  to 
thwse  srenanos,  Uie  fee  charged  may  be 
lower  in  some  instances  and  may  be 
higher  in  other  instances. 

However.  APHIS  does  not  believe  that 
calculation  on  a  "cost-per-hour"  basis 
will  significantly  change  the  total  fees 
collected  by  eech  State,  because  the 
same  delivery  support,  and 
administrative  factors  will  be  used  to 
calculate  the  fee  In  the  end.  we  estimate 
that  the  total  fees  colle<ied  annually 
will  be  approximately  th?  same 

Most  small  entities  Lhat  currently  pay 
user  fees  to  States  for  the  issuance  of 
Federal  phytosanitary  cert.ificates  are 
exporters  of  non-commercial  and  low 
value  shipments,  and  will  not  likely  be 
affected  by  this  proposed  rule  Issuing  a 
phytosanitary  certific-ate  for  h 
commercial  shipment  generally  requires 
inspectors  to  travel  to  the  inspection 
site.  It  also  generally  requires  them  to 
inspect  larger  shipments,  which  takes 
more  time.  Because  exporters  of  non- 
commercial and  low  value  shipments 
usually  bring  their  items  to  the  office  to 
be  inspected,  they  are  not  charged  for 
any  travel  time.  Also,  their  shipments 
usually  take  less  time  to  inspect  than  a 
commercial  shipment.  Therefore,  their 
fees  will  remain  lower  than  the  fees 
charged  for  inspection  of  commercial 
shipments,  to  reflect  the  amount  of 
services  they  receive 

Under  these  cin:umstances,  the 
Administrator  of  the  .Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  ecionomic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subiect  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  ( l )  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroat  t;ve  offB<rt,  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 


List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2260.  21  U  S.C  136 
and  136a;  49  U.S.Q  1741:  7  CFR  2  17.2  51, 

and  371.2(c). 

2.  In  §  354.3,  paragraph  (g)l4)  is 
revised  to  read  as  follows: 

f  354.3    UMf  f*M  for  certain  lnt«rnatlonal 

••rvic«s. 

•         •         •         •         • 

w  *  * 

(4)  Any  State  which  wishes  to  charge 
a  fee  for  services  it  provides  to  issue 
certificates  must  establish  fees  in 
accordance  with  one  of  the  following 
guidelines: 

(i)  Calculation  of  a  "cost-per- 
certificate"  fee.  The  State  must: 

(A)  Estimate  the  annual  number  of 
certificates  to  be  issued; 

(B)  Determine  the  total  cost  of  issuing 
certificates  by  adding  together  delivery, ^ 
support,'  and  administrative*  costs;  and 

(C)  Divide  the  cost  of  issuing 
certificates  by  the  estimated  number  of 
certificates  to  be  issued  to  obtain  a 
"raw"  fee.  The  State  may  round  the 
"raw"  fee  up  to  the  nearest  quarter,  if 
necessary  for  ease  of  calculation, 
collection,  or  billing;  or 

(ii)  Calculation  of  a  "cost-per-hour" 
fee.  The  State  must: 

(A)  Estimate  the  annual  number  of 
hours  taken  to  issue  certificates  by 


J  Delivery  costs  «r«  co»U  such  as  employee  salary 
and  benafits.  transportation,  per  diem,  travel. 
pnorchaM  of  tpecializad  equipment,  and  u.ner  foe 
costs  associated  with  maintaining  field  offices. 
Delivery  hours  are  similar  hours  taken  by 
Inspectors,  including  travel  time,  (nspoctlon  time. 
and  time  taken  to  complete  paperwork. 

1  Support  costs  are  costs  at  supervisory  levels 
which  are  similar  to  delivery  costs,  and  user  fee 
costs  such  as  training,  automated  data  processing, 
public  affairs,  enforcement,  legai  services, 
communications,  postage,  budget  and  accoimtlng 
services,  and  payroll,  purchasing,  billing,  end 
collecting  services  Support  hours  are  similar  hours 
taken  al  supervisory  levels,  as  well  as  hours  taken 
in  training,  automated  data  processing, 
enforcement,  legal  services,  communication, 
budgeting  and  accounting,  payroll  purchasing. 
biUmg.  and  collecting. 

•  Administrative  costs  are  costs  incurred  as  a 
direct  result  of  collecting  and  monitoring  Federal 
phytosanitary  certiricates.  Administrative  hours  are 
hours  taken  as  a  direct  result  of  collecting  and 
monitoring  Federal  phytosanitary  certificates. 


UMI 
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adding  together  delivery  2.  support  "*. 
and  administrative*  hours, 

(B)  Determine  the  total  cost  of  issuing 
certificates  by  adding  together  deliverv. 
support,  and  sdmmistretive  costs,  and 

(C)  Divide  the  cost  of  issuing 
certificates  bv  ti-ie  estimated  ni;n:bfr  of 
hours  takan  to  issue  cprtificates  to 
obtain  a  Tost-per-hour"  fet>  The  State 
may  round  the    cost-per-hoar'  fee  up  to 
the  nearest  qi.arter,  if  necessary  for  ease 
of  calculation,  collection,  or  billing. 

§154.4     iAr>r.r>d«ii] 

3.  In  §  S--: 4  4,  paragraph  (a)(3). 
footnote  2  and  the  reference  to  it  are 
redesignated  as  footnote  5. 

Done  In  Washington,  EC,  this  1 2th  day  of 
July  1993 

Eugene  Dn^r^htoci, 

Assistant  Secretary,  Marketing  and  Inspection 
Sjrvices. 

ITK  Doc  93-16907  Filed  7-15-93:  8:45  am) 

PtUJfKl  COC>€  M-:- V-P 


>'gricurti!ral  Marketing  Service 

7CFR  Part  910 

[Dock»t  »*o.  FV93--9iO-1iFPi 

Expenses  and  Asseeemcnt  Rate  for 
Marketing  Orders  Covering  Pi-psh 
Lemon*  Grown  in  Cailfornia  arid 
Arizof,* 

AdEHC  r:  Agricultural  Marketing  Service, 

I'SDA, 

Acnofi:  Interim  final  rule  with  request 

for  comments. 

SUMMAnv:  This  interim  final  rule 
au'  ;orizes  expenses  and  establishes  an 
6ss<:;ssmer.t  rate  for  the  Lemon 
Administrative  Committee  (Committee) 
'  '^Jer  MO  No  910  for  the  1993-94 
fiscal  year.  Authorization  of  this  budget 
enables  the  Committee  to  incor 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  August  1, 
1993,  through  July  31,  1994.  Comments 
received  by  August  16, 1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
iiivited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clark,  Fnait  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington.  DC  20090- 
6456.  Fax  «  (202)  720-5698. 

Comments  should  reference  the 
docket  number  and  the  date  and  page 


number  of  this  issiic  of  the  Federal 
Ri»gister  and  will  he  available  for  pubUc 

inspe<*icn  in  the  Office  of  the  Docket 

f'lerk  during  r^giila'- husinps.?  heirs. 
FOfi  FURTtiER  fNFORMATIO*  CONTACT: 

Kellee  Hopper,  Marketing  Specialist, 
Cal:^  )r::n  M^^kf  *:ng  Field  Office,  Fruit 
and  X'^tetatjie  H.-.-ision,  AMS,  USDA, 
2202  Monterey  Street,  Suite  102  B, 
Fresno,  California  93721,  telephone: 
(209)  487-5906;  or  Britlhany  Beadle, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
telephone:  (202)  690-0992. 
suppt,ewEKr.4Pv  iufc-ua^-oh:  This 
mterin,  hiM,  Tu.d  i&  j^sucj  under 
Marketing  Agreement  and  Order  No. 
910  (7  CFR  part  910)  rsgulaUng  the 
handling  of  fresh  lemons  grown  in 
Cahfomia  and  Arizona.  The  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  lemons  grown  in  California  and 
Arizona  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate 
specified  herein  will  be  applicable  to  all 
assessable  lemons  handled  during  the 
1993-94  fiscal  year,  beginning  August  1, 
1993,  through  July  31.  1994.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parlies  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&tjra.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary  s  ruUng 


on  the  petition  f  -!  v  ded  a  bill  in  equity 
is  filed  not  later  Lnan  20  days  after  date 
of  the  entry  of  the  ruling. 

Pxirsuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  regulated  under  the  marketing 
order  each  season  and  approximately 
2,000  lemon  producers  in  Cahfomia  and 
Arizona.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  California-Arizona  lemon 
marketing  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particiUar  fiscal 
year  apply  to  all  assessable  lemons 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  x)rder,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  California-Arizona 
lemons.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  lemons.  Because  that  rate 
is  appUed  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Lemon  Administrative 
Committee  met  on  June  2, 1993,  and 
imanimously  recommended  total 
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expenses  for  the  1993-94  fiscal  v^'«: 
$905,000  and  an  assessment  r»le  of 
$0  04  5  per  carton.  In  rompansdn,  the 
1992-93  fiscal  year  expense  amount  was 
S875.0()0,  which  is  $30,000  less  than  the 
$905,000  recommended  for  this  fiscal 
vear  and  the  assessment  rate  r,i<; 
rsmained  unchanged 

Assessment  income  for'.ne  l'i'0-94 
fiscal  year  is  expected  to  amoun.t  to 
$821,500  based  upon  f»stima:«d  fresh 
domestic  shipments  of  18,250,000 
cartons  of  'emons.  This,  along  with  the 
an'ir-.pated  $16,750  in  interest  income 
and  a  wthdrawal  from  tiie  Ccmmittee's 
authonzed  resei-ve  fund,  will  oe 
adequate  tc  cover  budgeted  expe'is«»s 
F-nds  in  the  reserve  at  the  end  cf  tiif 
fiscal  year  are  wilhm  tiie  maximum 
permitted  bv  the  order  for  one  fiscal 
vear  s  expenses.  Also,  tne  Qjmmittee 
unaniniouslv  re<~omn»nded  that  any 
excess  revenue  re<:e;ved  for  the  1993-94 
fiscal  year  will  be  credited  back  to 
handier  accounts 

Major  expense  ca'eso]-ies  for  the 
1993-94  fiscal  year  inc  lude  $2f>0,900  for 
Held  and  compliance  expenses, 
$500  100  for  adm:ni strati  ve  and  office 
expenses,  and  $120  'lOO  for  Committee 
member  expenses  Comparable  1992-93 
budgeted  expenses  are  ,$253,100. 
$479,900,  and  $118,000  respectively. 

While  this  ac*.:on  wil.  impose  some 
additional  costs  on  handlers,  the  costs 
are  m  the  form  of  uniform  assessments 
on  all  handlers  Some  of  the  additional 
ccst;  niav  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
dtrived  ^rnrr.  the  operation  of  the 
mirket.ng  order  Therefore,  the 
.^dmlnlStrator  of  'lie  ,\\f-S  has 
determined  that  this  action  will  not 
liavB  a  signi.ncan'  e<:onomic  impact  on 
a  substantial  ni:.T;bt»r  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
infcm'.ation  and  recommendations 
submitted  by  the  Committee  and  other 
available  mformatim,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

Pursuant  to  5  U  S,C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary. 
and  contrary  fo  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
±15  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  10  davs  af^er 
publication  in  '.he  Federal  Register 

(1)  The  Committee  needs  to  have 
sufficient  f'jnds  to  pav  its  exp'^nses 
which  are  incurred  on  a  continuous 
basis, 


(2)  The  fiscal  year  for  the  Committee 
begins  August  1, 1993,  and  the 
marketing  order  requires  that  the  rate  cf 
assessment  for  the  fiscal  year  apply  fo 
all  assessable  lemons  handled  during 
the  fiscal  year: 

(3)  Handlers  are  aware  of  this  action 
which  was  recommended  by  the 
Committee  at  a  pubhc  meeting  and 
which  is  similar  to  budgets  issued  in 
past  years:  and 

(4)  This  interim  final  rule  provides  a 
30-day  comment  period,  ancl  all 
comments  timely  received  will  he 
considered  prior  to  finaliiation  of  this 
action. 

I   St  of  Subjects  in  ^  OR  Part  910 

Lemons.  Marketing  agreements  and 
orders.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  tlie 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910— t-EMONS  GROWN  IN 
CAilFORNiA  AND  ARIZONA 

1.  The  autiionty  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  A  new  %  910.231  is  added  to  read 

as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Coda  of  Federal  Regulations. 

§910.231     Exp«n»M  and  ••»e«tm«rrt  rale. 

Expenses  of  $905,000  by  the  Lemon 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0,045  per  carton  on  assessable  lemons 
is  established  for  the  fiscal  year  ending 
July  31.  1994.  Any  excess  revenue 
received  for  the  1993-94  fiscal  year  will 
be  credited  barJc  to  handler  accounts. 

Dated:  July  12. 1993. 
Ronald  L.  Cioffi, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

IFR  Doc.  93-16853  Filed  7-15-93;  8:45  am) 
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7  CFR  Fdi-8  922,  923,  and  924 

1993-94  Ficcil  Year  ExpendllureB  and 

As&essrent  Rates  for  St>«cifled 

MarKetU'g  Orders 

AGENCY;  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
assessment  rates  for  the  1993-94  fiscal 


year  for  marketing  orders  covering 
ap'icots  and  sweet  chemus  grown  in 
designated  counties  in  Washington,  and 
fresh  prunes  grown  in  design .ated 
counties  in  Washington  and  in  Umatilla 
County,  Oregon.  Authorization  of  the-^p 
budgets  enables  the  committees 
established  under  these  marketing 
orders  to  incur  expenses  that  are 
reasonable  and  necessa^'  to  administer 
the  programs.  Funds  to  administer  the 
programs  are  derived  from  assessments 
on  handlers 

DATES:  Effective  b*>ginning  April  1, 
1993.  through  March  31,  1994. 
Comments  must  be  received  by  August 
16.  1Q93. 

ADDRESSES;  Interested  persons  are 
invited  to  submit  written  com,ments 
concerning  this  rule,  Com'r,ents  must  be 
sent  in  tr. plicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  P  O  Box  96456,  room  2523-S. 
Washington.  DC  20090-6456;  or  by 
faxogram  at  202-720-5698   All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  avariab!--)  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe.  Marketing 
Specialist,  Marketing  Order 
Ad.Tiinistration  Branch,  Fruit  and 
Vegetable  Division.  .\MS,  I'SDA  P  0 
Box  96456,  room  252.3-S,  Washing- on. 
DC  20090-6455,  telephone:  (202)  720- 
81, ',9;  or  Teresa  Hutchinson.  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 
SW  Third  Avenue,  Room  369,  Portland, 
OR  97204;  telephone:  (503)  ^26-2724. 
SUPPLEMENTAPY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  .Agfaemenis  and  Marketing 
Order  No.  922  (7  CFR  part  r2:i 
regulating  lihe  handling  of  ?iri:':i- ts 
grown  in  designated  couriies  :n 
Washington:  Marketing  Order  .No,  923  {7 
CFR  part  923)  reguiating  the  handling  of 
sweet  cherries  grown  in  designated 
counties  in  Washington,  and  Marketing 
Order  No.  924  (7  CFR  part  924) 
regulating  the  handling  of  fresh  prune-^ 
grown  in  designated  counties  m 
Washington  and  in  Umatilla  County, 
Oregon.  The  m.arketing  agreements  and 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
cf  1937,  as  amended  [7  US  C.  601-674). 
hereinafter  referred  to  as  the  Act, 
This  interim  final  rule  has  l>een 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  Lhe  criteha  contained  in  Executive 
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Order  12291  and  has  been  deterTr.ined 
to  be  a  "non-major"  nile. 

This  interim  final  rale  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  apricots  and  sweet  cherries 
grown  in  designated  counties  in 
Washington,  and  fresh  prunes  grown  in 
designated  counties  in  Washington  and 
in  Umatilla  County,  Oregon  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rates  specified  herein  will  be 
applicable  to  all  assessable  apricots, 
sweet  cherries,  and  fresh  prunes 
handled  during  the  1993-94  fiscal  year, 
beginning  April  1, 1993.  through  March 
31.  1994.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  ruie. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
■■v:th  the  Secretary  a  petition  stating  that 
the  ordwi,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
ordar  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition   After  the' 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  hor  principal 
place  of  bu.siness,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruUng 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  dpvs  a*ter  date 
of  the  entry  of  the  rjiing. 

Pursuant  to  requirements  set  forth  in 
t.ne  Regulatorv-  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
"lie  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulat  iry  actions  to  the  scale  of 
busines.*.  suhiec?  to  sucii  actions  in  order 
that  sn^all  businesses  will  not  be  unduly 
or  disproportionately  burdened, 
.^'tarketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  the.'-eunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own' 
behalf  Thus,  bcth  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  55  handlers  of 
Washington  apricots,  55  handlers  of 
Washington  sweet  cherries,  and  30 
handlers  of  Washington-Oregon  fresh 
prunes  subjet;t  to  regulation  under  their 
respective  marketing  orders.  In  addition, 


there  ere  about  190  Washington  apricot 
producers.  1,100  Washington  sweet 
cherry  producers,  and  350  Washington- 
Oregon  fresh  prune  producers  in  the 
respective  production  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

An  annual  budget  of  expenses  is 
prepared  by  each  marketing  order 
committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  committees  are  handlers  and 
producers  of  the  regulated  commodities. 
They  are  familiar  with  the  committees' 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  the  tons  of  fresh 
fruit  expected  to  be  shipped  under  the 
order.  Because  the  rates  are  applied  to 
actual  shipments,  they  must  be 
established  at  rates  which  will  produce 
sufficient  income  to  pay  the  committees' 
expected  expenses.  Recommended 
budgets  and  rates  of  assessment  are 
usually  acted  upon  by  the  committees 
shortly  before  a  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approvals  must  be  expedited  so  that 
the  committees  will  have  funds  to  pay 
their  expenses. 

The  1993-94  budgeted  expenditures 
and  assessment  rales  for  these  marketing 
orders  are  higher  than  those  for  1992- 
93.  The  largest  increases  in 
expenditures  are  reflected  in  research, 
travel,  salaries,  and  office  equipment 
purchases.  The  higher  assessment  rates 
reflect  the  absorption  of  some  of  the 
administrative  costs  of  the  suspended 
marketing  order  covering  peaches  grown 
in  designated  counties  in  Washington. 
Previously,  some  administrative  costs 
under  these  marketing  orders  (eg. 
salaries,  rent,  and  postage)  were  also 
shared  with  the  committee 
administering  the  Washington  peach 
marketing  order. 

The  Washington  Apricot  Marketing 
Committee  fWAMC)  met  on  May  18, 
1993,  and  recommended  1993-94 
expenditures  of  $12,386,  and  an 
assessment  rate  of  $2.50  per  ton  of 


apricots  shipped  under  Marketing  Order 
No.  922.  In  comparison,  1992-93 
budgeted  expenditures  were  $8,691  and 
the  assessment  rate  was  $2.00  per  ton. 
The  rate  increase  would  cover  an 
estimated  30-percent  increase  in 
expenses  to  cover  joint  administrative 
expenses  no  longer  paid  by  the 
suspended  peach  marketing  order. 
Shipments  of  apricots  are  estimated  at 
4.700  tons,  about  the  same  as  in  the 
previous  season. 

The  Washington  Cherry  Marketing 
Committee  (WCMC)  met  on  May  11. 
1993,  and  recommended  1993-94 
expenditures  of  $139,313  and  an 
assessment  rate  of  $3.00  per  ton  of  sweet 
cherries  shipped  under  Marketing  Order 
No.  923.  In  comparison,  1992-93 
budgeted  expenditures  were  $114,469 
and  the  assessment  rate  was  $2.00  per 
ton.  The  rate  increase  would  cover  an 
estimated  12-percent  increase  in 
estimated  expenses  to  cover  joint 
administrative  expenses  no  longer  paid 
by  the  suspended  peach  marketing 
order.  It  would  also  cover  an  estimated 
10-percent  increase  in  estimated 
expenses  for  market  development 
expenditures.  Shipments  of  cherries  for 
1993  are  estimated  at  50,000  tons  in 
comparison  to  actual  shipments  of  about 
44,814  tons  last  year. 

The  Washington-Oregon  Fresh  Prune 
Marketing  Committee  (WOFPMC)  met 
on  June  8,  1993.  and  recommended 
1993-94  expenditures  of  $26,802  and  an 
assessment  rate  of  $3.00  per  ton  of  fresh 
prunes  shipped  under  Marketing  Order 
No.  924.  In  comparison,  1992-93 
budgeted  expenditures  were  $18,275 
and  the  assessment  rate  was  $2.00  per 
ton.  The  rate  increase  would  cover  an 
estimated  45-percent  increase  in 
expenses  to  cover  joint  administrative 
expenses  no  longer  paid  by  the 
suspended  peach  marketing  order. 
Shipments  of  prunes  for  1993  are 
estimated  at  7,800  tons  in  comparison  to 
actual  shipments  of  about  7,000  tons 
last  year. 

Each  stone  fruit  committee  has 
adequate  reserves  to  fund  any 
expenditures  in  excess  of  income  for 
1993-94.  Reserves  for  each  of  the  stone 
fruit  committees  are  within  the  amounts 
permitted  under  each  of  the  marketing 
orders. 

The  expenditures  are  for 
administration  of  these  marketing 
orders,  except  for  fresh  prune  research 
and  sweet  cherry  market  development 
activities.  Administrative  expenses 
include  those  for  salaries,  travel,  and 
office  operations.  The  stone  fruit 
marketing  committees  share  office 
expenses,  based  on  an  agreement  among 
the  committees. 
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While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers 
However,  these  costs  wil!  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders  Therefore,  thp 
Administrator  of  the  A.V(S  has 
determined  that  this  action  will  r.  :t 
have  a  significant  economic  impact  en 
a  substantial  number  of  small  entities. 

Af^er  consideration  of  all  relevant 
matter  presented,  including  information 
and  recom.mendations  submitted  by  the 
committees'  and  o^her  available 
information,  it  is  hereby  found  that  this 
rule  as  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  V  S,C.  553,  it  is  aisrs 
ftrund  and  determined  upon  good  caii<;e 
that  it  is  impracticable  unnecessary 
and  ccntrary  to  the  public  interest  to 
i,!V9  prehm.inary  notice  prior  to  putting 
this  r-le  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  dflvs  after 
publication  in  ♦he  Federal  Register 
because 

(1)  The  corr^mi'tees  need  to  have 
sufficient  ^.lnds  to  pay  their  expenses 
which  are  incurred  on  a  continuous 

basis, 

(2)  The  1993-94  fiscal  venr  tor  the 
rommittses  began  Apr;!  1    : -<'-}3,  and  the 
marketing  o'-ders  rwjui-e  that  the  rate  of 
assessment  for  the  fisf-.a.  vea:  apply  to 
all  assessable  apricots,  sweet  "herries. 
and  fresh  prunes  hanrtiej  during  the 
f",scal  veaj 

(3)  this  inte-:m  final  rule  provides  a 
30-day  comment  perod.  and  all 
fomments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action 

List  of  Subjects 

7  CFR  Part  922 

.*.priccls,  Marketing  agreements, 

Keporting  and  recordkeeping 

•equirem.ent-i. 

7  CFR  Part  923  I 

Cher-i>s  Marketing  agreements. 
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req  u  i  rp 
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cjie^ping 
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PART  922-  APRICOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 

2,  A  new  §  922.232  is  added  to  read 
as  follows: 

Note:  This  gectlon  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§922.232     Eitp«o«««  tiid  ■•••••merrt  r«t«. 

Expenses  of  $12,386  by  the 
Washington  Apricot  Marketing 
Committee  are  authorized,  and  an 
assessment  rate  of  $2  50  per  (on  is 
established  for  the  fisc,;!  vear  ending 
March  31, 1994.  Any  unexp^-n  ied  hjnds 
from  the  1992-93  fiscal  year  mav  he 
carried  over  as  a  reserve. 

PART  923~SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 

IN  WASHINGTON 

3.  A  new  §  923,233  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 

annual  Code  of  Foderal  Regulations 

§92j  233     £xp«ri»«s  and  •8»«««m«nt  rate. 

Expenses  of  $139,313  by  the 
Washington  Cherry  Marketing 
Committee  are  authorized,  and  an 
assessment  rate  of  $3.00  per  ton  is 
established  for  the  fiscal  year  ending 
March  31.  1994.  Any  unexpended  funds 
from  the  1992-93  fiscal  year  may  be 
carried  over  as  a  reserve. 


7  CFR  Part  945 

[DockBt  No.  FV93-945-21FR1 

Irish  Potatoea  Grown  In  Certain 
Designated  Counties  In  Idaho,  and 
Malheur  County,  Oregon;  Expenses 
and  Asaassmant  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


Mdriwting  agreements,  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements 

For  the  reasons  >*'t  forth  in  the 
preamble,  7  CFR  parts  922.  923.  and  924 
a.-e  amended  as  follows:  

1  The  authority  citation  for  7  CFR 
parts  922,  923,  and  924  continues  to 
read  iis  follows 

.-^uthontv:  Sees.  1-19,  48  Stat  31,  as 

^i.-inaed.  7  U.S.C.  601-674. 


PART  924~FReSH  PRUNES  GROWN 
IN  DESiGNATJIO  COUNTIES  IN 
V^-ASHINGTON  AND  UMATILLA 
COUNTY,  OREGON 

4.  A  new  §924.233  is  added  to  read 
as  follows: 

Note:  This  section  wil!  not  appear  in  the 

ar.nu.il  Code  nf  Foderal  Rfnu!:itions 
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t  rpeng.-.i  anc  assessment  rate. 


Expenses  of  $26,802  by  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $3.00  per  ton 
of  assessable  primes  is  established  for 
the  fiscal  year  ending  March  31, 1994. 
Any  unexpended  funds  from  the  1992- 
93  fiscal  year  may  be  carried  over  as  a 
reserve. 

Dated:  July  12, 1993. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc  93-16855  Filed  7-15-93;  8:45  am] 
BtUJNQCOOC  MI»-oa-# 


SUMMARY:  This  interim  final  n:!e 
authorizes  expenditures  of  $98,942  and 
establishes  an  assessment  ra'e  of 
SO  0026  per  hundredweight  of  pcta'yes 
under  Marketing  Order  No  945  for  the 
1993_q4  fiscal  period  Authorization  of 
this  budget  enables  the  Idaho-Ea.stem 
Oregon  Potato  Committee  [Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program,  ere 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  August  1. 
1993,  through  July  31,  1994,  Comments 
received  by  August  16,  1993,  will  bt 
( lii-sidered  prior  to  issuance  of  a  final 

AOOflESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  Com.m.enfs  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  .AMS. 
USDA,  P.O.  Box  9645R,  Room  2523-S, 
Washington,  DC  20090-645R,  FAX  202- 
720-5698  Com.ments  should  reference 
the  docket  number  and  the  date  and 
page  num.ber  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  busines-;  hou'S. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  L.  W«st,  Northwest  Marketing 
Field  Office.  Fruit  and  \ege'aMe 
Division.  AMS,  USDA,  Green-Wyatt 
Federal  building,  room  369. 1220 
Southwest  Third  Avenue,  Portland,  OR 
97204,  telephone  number  503-326- 
2724;  or  Martha  Sue  Clark.  Marketing 
order  Adm.inistration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington, 
DC  20090-6456.  telephone  number  202- 
720-9918. 

SUPPLEMENTARY  ISFOffMATKW:  This  rule 
is  istutid  under  Marketing  Agrbemont 
No.  98  and  Order  No.  945.  both  as 
amended  (7  CFR  part  945),  regulating 
the  handling  of  Insh  potatoes  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S  C.  601- 
674).  herein.ifter  referred  to  as  the  Act. 
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1  and 


has  been  determine'"!  ♦;  *>*>  a  "non- 
mafor"nile 

This  irjtprim  Pnai  rule  Lhs  Sin-n 
raViev\c'd  under  Exp~-:*:\e  i,Ti«r  12778, 
civil  Justice  Ref^jm.,  l"r.  1^:  tnt* 
provisions  of  ♦he  rNirK'--.:,^  -cdnrnow 
in  effect,  Iclaho-E<'s'ern  'vJregt.n  potatoes 
are  subject  to  assessments.  Funds  to 
administer  the  Idaho-Eastern  Oregon 
potato  marketing  order  are  derived  form 
such  assessments.  It  is  Intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicahh  '?  all  asst-ssable  potatoes 
handled  :iu:;ng  *iie  1993-94  fiscal 
period,  '^v^rinr. :::f  A'^>;ust  1,  1993. 
through  J'iiv  31.  I'l'M  This  interim  final 
rule  will  aoi  prf«:npt  any  State  or  local  . 
laws.  reguI.2t;ons,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15){A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  .\  t  in  ai    ordance  with 
law  and  reauesting  a  :i  (C.fication  of  the 
order  or  to  oe  exempts  d  triyrefrom.  Such 
h-ndler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruUng 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entiv  of  the  rubng. 

Pursuant  to  tne  requirements  set  forth 
in  the  Regtilatory  Flexibihty  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Nierketing  Service  (AMS)  has 
I  onsidered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
o:  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  In  that  they  are  brought  about 
through  grojp  ac  tia.i  of  essentially 
small  enliUss  actn.^  in  their  own 
behalf.  Thus,  botn  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2.200 
producers  of  Idaho-Eastern  Oregon 
potatoes  under  this  marketing  order. 


a.nd  apprcximfl*t'!v  f-6  h-ir :'''"■$.  Small 
agriruhufft'  produrer<;  h?ve  been 
defir.ed  hv  'he  ,Sri lii  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Idaho-Eastern  Oregon  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  f;s   !i  period  was  prepared  by  the 
Id  ::    F  istem  Oregon  Potato  Committee. 
tr,  ■    ;it ;    y  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Idaho-Eastern  Oregon  potatoes.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  ser\ices 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  f)ersons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Idaho-Eastern 
Oregon  potatoes.  Because  that  rate  will 
be  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  June  8,  1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $98,942,  $10,407  more  than 
the  previous  year.  Increases  include 
$2,607  for  salaries,  $1,000  for  manager's 
travel,  $300  for  meetings  and 
miscellaneous,  $400  for  Federal  payroll 
taxes,  and  $6,000  for  reserve/auto 
purchase. 

The  Committee  also  imanimously 
recommended  an  assessment  rate  of 
$0.0026  per  hundredweight,  the  same  as 
each  year  for  the  past  decade.  This  rate, 
when  applied  to  anticipated  shipments 
of  31.000.000  hundredweight,  will  yield 
$80,600  in  assessment  income.  This, 
aiong  with  $18,342  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  Committee's  authorized 
reserve  at  the  beginning  of  the  1993-94 
fiscal  period,  estimated  at  about 
$50,000,  will  be  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
period's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 


the  benefits  derived  by  the  op)eration  of 
the  marketing  order.  "Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Afier  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
polic7  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because; 

(1)  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis: 

(2)  The  fiscal  period  begins  on  August 
1,  1993,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  p>eriod  apply  to  all  assessable 
Idaho-Eastern  Oregon  potatoes  handled 
during  the  fiscal  period; 

(3)  Handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  is  similar  to  other  budget  actions 
issued  in  past  years:  and 

(4)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  945  is  amended  as 
follows: 

PART  94S— IRISH  POTATOES  GROWN 

IN  CE  !=  '  A, ;  N  C  r  ,,  ,  r,  s  A  -  FQ  COUNTIES 
IN  IDMriO  ANu  MAumEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  945  continues  to  read  as  follows: 

Authority:  7  U.S  C.  601-674 

2.  A  new  §  945.246  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Rfgvlat'nnc 

§945.246    Exp«:"»ei  e!.c  «si!jiir>«nt  rate. 

Expenses  of  $98,942  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
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Dat»f 


12.  1993. 


RonAJd  L.  Cioffi, 

Acting  D^pwy  Director,  Fruit  and  Vegetable 
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7CFRP8n967 

[Docket  No.  FV-93-967-21KR! 

Handling  Regulation  for  C«iery  Grown 
In  Florida 

AGENCY:  Agricultural  Marketing  Service, 

USD.A. 

ACnON:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  action  establishes  the 
quantity  of  Florida  celery  which 
handlers  may  ship  to  fresh  markets 
daring  the  nq3-94  marketing  season  at 
6.712.910  orates  or  100  percent  of 
producers'  base  quantities.  This  interim 
final  Tale  is  int(vided  to  lend  stability  to 
the  mdustrv'  and,  thus,  help  provide 
consumers  with  an  adequate  supply  of 
the  product.  As  in  past  m.arketing 
seasons,  the  hmitation  on  the  quantity 
of  Flonda  celery  handled  for  fresh 
shipment  is  not  expected  to  restrict  the 
quantity  of  Florida  celery  actually 
produced  or  shipped  to  fresh  markets. 
because  production  and  shipments  are 
anticipated  to  be  less  than  the 
marketable  quantity.  This  action  was 
unanimously  recommended  by  the 
Florida  Celery  Comimittee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order. 
DATES;  This  action  is  effective  July  16, 
1993  Comments  which  are  received  by 
August  16   1^93  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 

A00«ESSE8:  Interested  persons  are 
invita-i  to  submit  written  comments 
concerning  this  interim  final  rule  to: 
Docket  Clerk.  Fruit  and  Vegetable 
Divisnn  AMS,  USDA,  Room  2523-S, 
P  O  Bor  064.56,  Washington,  DC  20090- 
6456.  Th^e  copies  of  all  written 
material  shall  be  submitted,  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  [Docket  Clerk  during 
regular  business  hours  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  thie  Federal  Register 
F0«  FURTHER  tNFOBMATKX  CONTACT: 
Robert  F  Matthews  or  Mark  Slupek, 


Marketing  Specialists.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  room 
2523-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  690- 
0464  or  (202)  205-2830,  respectively,  or 
FAX  (202)  720-5698. 
SLV"'>LEMENTAPy  INFOflMATK>N:  This 
interuTi  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No 
967  (7  CFR  part  967),  both  as  amend.'d, 
regulating  the  handling  of  celery  grov^m 
in  Florida.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  US  C  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291,  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  This  action 
establishes  the  quantity  of  Florida  celery 
(at  6,712,910  crates  or  100  percent  of 
producers'  base  quantities)  which 
handlers  may  ship  to  fresh  markets 
during  the  1993-94  marketing  season 
which  covers  the  period  August  1.  1993 
through  July  31, 1994  This  interim  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  I'nder 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agncultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 


in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  riles  issued 
thereunder,  are  uniqbc  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  er.tititss  acting  on  their 
own  behalf.  Thus,  both  staMites  have 
small  entity  orientation  and 
compatibility 

There  are  approximately  seven 
producers  of  celery  in  the  production 
area  and  an  estimated  seven  handlers  of 
celery  grown  in  Flonda  subied  to 
regulation  under  the  celery  mariceting 
order.  Sm.all  agricultural  producers  have 
been  defined  by  the  Small  Busiriess 
Administration  (13  CFR  121  601)  as 
those  having  annua!  receipts  of  loss  than 
$500,000,  and  small  ag'-icultura!  service 
firms  are  defined  hs  those  whose  annual 
receipts  are  less  than  $3,300,000.  The 
majority  of  celerv  handlers  an^l 
producers  may  be  classified  as  small 
entities. 

This  action  is  based  upon  a 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information  The 
Committee  met  on  June  9,  1993,  and 
unanimously  rB<;ommended  a 
marketable  quantity  of  6,712,910  crates 
of  fresh  celery  for  the  1993-94 
marketing  sea.son  begi.Tning  August  1. 
1993.  Additionally,  a  uni.^'orrn 
percentage  of  100  percent  was 
recommended  which  will  allov.-  each 
producer,  registered  pursuant  to 
§  967  37(n  of  the  order,  to  m.ark"t  100 
percent  of  such  producer's  base 
quantity.  These  recommendations  were 
based  on  an  appraisal  of  expected  1993- 
94  supply  and  demand. 

As  required  by  §  967. 37{d1(l)  of  the 
order,  a  reserve  of  6  percent  (396,775 
crates)  of  the  1992-93  total  base 
quantities  was  made  available  to  new 
producers  and  for  increases  for  existing 
producers.  The  deadline  for  requesting 
changes  in  base  quantities  was  May  1. 
1993,  An  application  for  additional  base 
quantity  of  100.000  crates  was  received 
from  one  producer.  During  the  1992-93 
.season,  transfers  of  aiiotm.ent  to  this 
producer  of  100,000  crates  from  two 
other  producers  was  approved  by  the 
committee.  Therefore,  the  committee 
app'oved  Lhis  application  for  additional 
base  quantity. 

The  interim  final  rale  will  limit  the 
quantity  of  Florida  celery  which 
handlers  may  purchase  from  produce.-s 
and  ship  to  fresh  markets  during  the 
1993-94  marketing  season  to  6,712,910 
crates.  This  marketable  quantity  is 
slightly  more  than  the  1992-93 
m.arketable  quantity,  and  is  more  than 
the  averagu  number  of  crates  marketed 
fresh  during  the  1987-68  through  1991- 
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92  seasons,  it  is  expwted  that  such 
quantity  wUl  be  mcrw  than  actual 
shipments  for  the  1993-94  season. 
Thus,  the  6.712.910  crafe  marketable 
quantity  is  not  expected  to  restrict  die 
amount  of  Florida  celery  which  growers 
produce  or  the  amount  of  celery  wliich 
handlers  ship.  For  these  reasons,  tie 
interim  final  rule  should  lend  stability 
to  the  industry,  and.  thus,  help  provide 
consumers  with  nri  adequate  supply  of 
the  producl. 

Ori  the  basis  on  inr*  tri;>'t;o;n^  ths 
Administrator  ot  the  AMS  has 
c'etenni.-iod  that  issuance  of  this  interim 
final  rule  wil!  not  have  a  significant 
economic  urjpact  on  a  substantia! 
number  of  smflH  entitiw. 

Af'.er  consideration  of  the  uifornalion 
and  reronimt'ndations  submitted  by  the 
Committee  and  otiir-r  available 
ir.fn.'-mation.  is  found  that  this  interim 
final  rule  wil!  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  als.j 
f'^.md  and  determined  upon  good  cause 
tiiat  it  is  impractical,  unnecessary  a.id 
c  o.".trar>'  to  the  public  interest  to  give 
preliminary  noiice  prior  to  putting  this 
Ti^ie  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
>i\t9  oftr.;s  ar'ion  until  30  days  after 
;   .'  .     ;!:   r    n  tht  Federal  Register 

lU  TLis  action  was  recomrrier.ded  at 
a  public  meeting  and  all  interested 
persons  had  an  opportunity  to  express 
their  views  and  provide  input; 

(2)  It  is  desirable  to  have  this  action 
in  place  as  soon  as  possible  because 
celery  planting  begins  in  July  and  the 
beginniiiR  of  the  1  [-9  3-94  crop  year  is 
August  1.  1993;  and 

(3)  This  rule  provides  a  30-day 
comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  SubHrt«  in  ?  CFR  Fart  907 

Ceie.-'. .  Niarkeling  agreem.enls, 
Ktponuig  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  967  is  revised  as 
follows: 

PART  967— CELERY  GaOWN  IN 
FLORIDA 

1  "^'he  authority  citation  for  7  CFR 
pa.-i  957  continues  to  read  as  follows: 

Authorit>:  Sees  1-19.  48  S'');    11    «■• 

a.-ended;  7  VSC.  6i::-674. 

Subpart— Administrative  Ruii»8  and 
Regulations 

2  A  new  §  967.328  is  added  to  read 

as  follows; 


Note:  This  "ioction  will  not  be  published  in 
the  Code  of  Federal  Regulations. 

§%7.328     Hand'Irg  regLMtion,  mg'ketab;* 
qjantiry.  and  urMorm  p*fc«nt«9«  for  tbf 
1  993— M  tAason  t>«gtnning  Augu»1  '•    ^&»-"' 

(a)  The  marketable  quantity 
established  under  «i  967.36(a)  is 
6.712,910  i  r^it'-fs  of  celery. 

(b)  As  pro\    iB(!   n  section  967.38(a), 
the  uniform  ;  •  -.      tage  shall  be  100 
percent. 

(c)  Pursuant  to  §  967.36Cb).  no  handier 
shall  handle  any  harvested  celery  unless 
it  is  within  the  marketable  allotment  of 
a  producer  who  has  a  base  quantity  and 
such  producer  authorizes  the  first 
handler  thereof  to  handle  it. 

(d)  As  required  by  §  967.37(d)(1).  a 
reserve  of  six  percent  of  the  total  base 
quantities  is  hereby  authorized  for  new 
producers  and  increases  for  existing 
base  quantity  holders. 

(e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketing  agreement  and  order. 

Dated:  July  12,  1993. 
Ronald  L.  DofiR. 

Actir.g  £>eputy  Director,  Fruit  and  Vegetable 
Division. 

IFR  Doc.  93-16858  Filed  7-15-93:  B  45  am] 
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rCFR  Part  967 

i Docket  No   FV93~967--!FR; 

Celery  Growr.  in  F'onda    E«pe-->e5  fvl 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  967  for  the  1993-94  fiscal 
year.  Authorization  of  this  budget 
enables  the  Florida  Celery  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  ft-om  assessments 
on  handlers. 

DATES:  Effective  beginning  August  1. 
1993.  through  July  31,  1994.  Comments 
received  by  August  16,  1993.  will  be 
considered  prior  to  issuance  of  a  final 
rule 

ADDRESSES:  Ir  U>'nsted  persons  are 
ir.v  .tfed  ti   Siiiin.'  w-itten  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  P.O.  Box  96456,  room  2523-S. 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Com.ments  should  reference 


the  docket  number  and  the  date  r-  1 
page  number  of  this  issue  of  the  i  chIi  ral 
Register  and  will  be  available  for  public 
Inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FUflTMcp  ►Mf  onil»'irv»,  CONTACT:  |ohn 
R  Toti  ••;.  ^    \      ►r.g  Field 

Office.  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  2276,  Winter 
Haven,  FL  33883-2276,  telephone  813- 
299-4770,  or  Martha  Sue  Clark, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456.  room 
2523-S,  Washington.  DC  20090-6456. 
telephone  202-720-9918 
SUPPI^MENTARY  rwrooMATiON:  This  rule 
is  issued  under  ' '    t^    .ng  Agreement 
No.  149  and  Order  No  967.  both  as 
amended  (7  CFR  part  967).  regulating 
the  handling  of  celery  grown  in  Florida. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect.  Florida  celery  is  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  celery 
handled  during  the  1993-94  fiscal  year, 
beginning  August  1. 1993.  through  July 
31, 1994.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
witli  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 


Federal  Reoster  /  Vol.  58,  No,  135  /  Fridav    iidv  ifi    iqq^ 


^,-1    Hi 


!-!  ■}  "  O 


38278  Federal  Registei-  /  Vol.  58,  No.  135  /  Friday,  July  16,  1993  /  Rules  and  Regulations 


on  the  petition,  provTded  a  bill  ir.  equity 
is  filed  not  later  than  20  dav:  after  date 
of  the  entr\'  of  the  nilinj. 

Pursuant  to  the  requirements  S6t  forth 
in  the  Regulaton,-  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Ser.-'.:e  (.AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  suDject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
.\ct,  and  the  rules  issued  thereunder,  are 
u.Tique  in  that  they  are  brought  about 
thiTOugh  i^o'^p  action  of  essentially 
small  entities  act.ng  on  their  own 
behalf  Thus,  both  statutes  have  small 
en'ity  orientation  and  compatibility. 

There  are  approximately  seven 
produr^Ts  of  Florida  celery  under  this 
marketing  order,  and  approximately 
seven  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  .administration  (13  CFR 
121,601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricuh'ural  sen.  ice  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000  The  majority  of  Florida 
celery  producers  and  handlers  may  be 
classified  as  sT.ali  entities. 

The  budg»»  of  expenses  for  the  1993- 
94  fiscal  year  was  prepared  by  the 
Florida  Celery  Committee,  the  agency 
responsib'e  fcr  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Florida 
celery,  Tl.ey  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods  ar.d  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  apprcpnate  budget.  The  budget  was 
fonnulated  and  discussed  in  a  public 
meeting  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  pro'dde  input. 

The  assessment  rate  recommended  by 
Lhe  Com.mittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  celerj'.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  thai  will  provide  sufficient  income 
to  Day  the  Committee's  expenses. 

the  Committee  met  June  9, 1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $90,000.  $60,000  less  than  the 
previous  yeii.  Major  expense  categories 
are  $25,000  for  administrative  fees. 
S2,000  fcr  Committee  personnel  travel, 
$1,200  for  audit,  and  $60,000  for 
promotion,  merchandising,  and  public 
relations.  Decreases  art;  $50,000  for 
administrative  fees,  $3,000  fcr 


Committeemen  travel.  $5,000  for 
promotion,  merchandising,  ar.d  public 
relations,  and  $2.0C0  for  the 
contingency  reserve  for  which  no 
funding  was  recommended. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.02  per  crate,  $0.01  less  than  last 
season.  This  rate,  when  applied  to 
anticipated  shipments  of  4,500.000 
crates,  will  yield  $90,000  in  assessment 
income.  Funds  in  the  Committee's 
authorized  reserve  as  of  July  31,  1992, 
estimated  at  $27,853,  were  withm  the 
maximum  permitted  by  the  order  of  one 
marketing  year's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C,  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary. 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  The  fiscal  year  begins  on  .August 
1, 1993,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
Florida  celery  handled  during  the  fiscal 
year; 

(3)  Handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  which  is  similar  to  budgets  issued 
in  past  years;  and 

(4)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 


List  of  Subjects  in  7  CFR  Pari  967 

Celery,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  967  is  amended  as 
follows: 

PART  967— CELERY  GROWN  iw 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
Fart  967  continues  to  read  as  follows; 

Authorify-  7  U.S  C,  601-6-'4. 

2.  A  new  §  957.228  is  added  to  read 
as  follows: 

Note:  This  section  will  act  appear  in  the 

Code  of  Federal  Rrguhtiors. 

§  967  228    Exp«n«M  and  a«8«ettn«r)t  rate. 
Expenses  of  590,000  by  the  Florida 

Celery  Cnmm'ttee  arw  authorized,  and 
an  assessment  rate  of  $0,02  per  crate  of 
assessable  celery  is  established  for  the 
fiscal  year  ending  July  31,  1994, 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated;  luly  12.  1993. 
Ronald  L.  Cioffi, 

Acting  Deputy  Director,  Frvit  and  Vegetable 
Division. 
[PR  Doc.  93-16854  Filed  7-15-93;  8:45  am] 
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7  CFR  Part  1211 

[FV-9J-701] 
RIN0581-AA50 

Procedures  for  th«  Conduct  of 
Referenda  in  Connection  With  the 
Pecan  Promotion  and  Research  Plan 

agency:  Agric!iltural  Marketing  Sen-'ice, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  The  Pecan  Promotion  and 
Research  Plan  (Plan)  is  effective  under 
the  Pecan  Pro.T.otion  and  Research  .^ct 
of  1990  (Ac*),  Tho  Act  specifias  that  not 
later  than  24  months  after  the  effective 
date  of  the  Plan,  the  Secretary  of 
Agri'iulture  shall  conduct  a  referendum 
to  determine  if  growers,  grower-shellers, 
and  importers  fevor  continuation, 
termination,  or  suspension  of  the  Plan. 
This  interim  final  rule  specifies 
procedures  for  the  conduct  of  the  initial 
and  subsequent  referenda  to  continui^, 
'erminate,  or  suspend  the  Plan,  To 
continue  the  Plan  must  be  approved  by 
a  majority  of  the  growers,  growsr- 
shellers,  and  importers  voting  in  the 
referendum. 

DATES:  Effective  July  16,  1993. 
Comments  which  are  received  by 
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invited  to  si 
concerning 
Docket  Cler 
Division,  A, 
Service,  US 
2535-S,  Wa 
Three  copie 
should  be  si 
made  availa 
the  Office  o 
regular  wor 
should  refei 
FV-9 3-701 
number  oft 
Kepsier. 

Comment 
information 
contained  ii 
should  be  s« 
Information 
Office  of  M£ 
Washington 
Officer  for  i 
Service,  USi 
ron  RJRTMEI 
Arthur  Peas 
Branch,  Fru 
.\MS,  USD/ 
2535-S,  Wa 
telephone  (i 
SUPPLEMENT 
interim  fina 
Pecan  Prom 
CFR  part  12 
effective  pu; 
Promotion  e 
U.S.C.  6001 
to  as  the  Ad 

This  inter 
reviewed  by 
Agriculture 
with  Depart 
and  the  crite 
Order  No.  i; 
determined 

This  Inter 
reviewed  un 
Civil  Justice 
to  have  retrc 
final  rule  wi 
local  laws,  r 
unless  they ; 
conflict  witi 

The  Act  p: 
proceedings 
parties  may 
section  1913 
to  the  Plan  r 
Secretary  sts 
provision  of 
imposed  in  ( 
not  in  accon 
requesting  a 
exemption  b 
is  afforded  tl 


UMI 


Federal  Register  /  Vol.  58.  No.  135  /  Friday,  July  16,  1993      Kules  and  Regulations 


38279 


August  2,  1993,  will  be  considered  prior 
to  the  issuance  of  any  final  rale. 
ADDRESSES:  Interested  f>ersons  ere 
invited  to  submit  written  c-omments 
ccnceming  this  intenm  final  rale  to 
Docket  Clerk,  Fruit  and  Vegetable 
Division,  Agncultural  Marketing 
Service,  USDA.  P.O.  Box  96456.  room 
2535-S,  Washington,  DC  20090-6456 
Three  copies  of  ell  wTitten  material 
should  be  submit'ed,  and  liiey  vvil!  be 
made  available  for  public  inspection  in 
the  Office  of  the  Dockei  Clerk  during 
regular  working  hours.  All  cornment.s 
should  reference  the  docket  number 
FV-93-701  and  the  date  and  page 
number  of  this  issue  of  the  Fcnieral 
Register. 

Comments  concerning  the 
mformation  collection  requirenienls 
contained  in  this  interim  final  rule 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention.  Desk 
Officer  for  the  Agr.cultura!  Marketing 
Service.  USDA, 

FOR  FURTHER  INFORMATION  COMTACT; 
Arthur  Pease.  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division. 
.AMS.  USDA,  P.O.  Box  96456,  room 
2535-^,  Washington,  DC  20090-6456, 
telephone  (202)  720-6930. 
SUPPLEMENTARY  INFORMATION:  This 
Interim  final  rule  is  issued  under  the 
Pecan  Promotion  and  Research  Plan  (:" 
CFR  part  1211)  (Plan).  The  Plan  is 
effective  pursuant  to  the  Pecan 
Promotion  and  Research  Act  of  1990  (7 
U.S.C.  6001  et  seq],  hereinafter  referred 
to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  by  the  U.S.  Department  of 
Agriculture  (Department)  in  arxordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  No.  12291  and  has  been 
determined  to  be  a  "non-major"  rule 

This  Interim  final  rule  has  been 
reviewed  under  Executive  Order  12778 
Civil  Justice  Reform.  It  is  not  intended 
to  have  retroactive  effect.  This  interim 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1913  of  the  Act.  a  person  subject 
to  the  Plan  may  file  a  petition  with  the 
Secretary  stating  that  the  Plan,  a 
provigi.in  of  the  Plan  or  an  obligation 
imposed  In  connection  with  the  Plan  is 
not  in  accordance  with  law;  and 
requesting  a  modification  of  the  Plan  or 
exemption  from  the  Plan.  Such  person 
is  afforded  the  opportunity  for  a  hearing 


on  the  petition.  After  the  hearing,  the 
Swjretar)'  would  rule  on  the  petition. 
The  Act  prvovides  that  the  district  court 
pf  the  United  States  m  any  district  in 
which  such  person  resides  or  carries  on 
bus.ness  has  luri.sdir.tion  to  review  the 
Serxetary's  n.iling  on  the  petition,  if  a 
complaint  is  filed  within  20  days  after 
the  date  of  entry  of  a  ruling  by  the 
Secretary. 

The  Act  authorizes  the  development 
cf  iTationally  coordmBted  programs  of 
m.^i.-ket  promotion,  research,  industry 
information,  and  consumer  information 
dt^signed  to  improve  Lhe  position  of 
pecans  in  the  marketplace  The  An 
further  requires  that  a  referendum,  be 
held  within  24  m^onths  after  the 
effective  date  of  the  Plan  to  determine 
if  growers,  grower-sheiiers,  and 
importers  favor  continuation, 
termination,  or  suspension  of  the  Plan. 
Since  the  Plan  became  effective  on  May 
1,  1992,  the  Initial  referendum  must  be 
conducted  by  May  l,  1994.  However, 
the  indu.str>'  has  requested  that  the 
initial  referendum  be  conducted  in  1993 
before  the  faii  pecan  harvest  begins. 

Pursuant  to  the  requirements  set  forth 
m  the  Regulator)'  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  h&s 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
biisinesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  dispropotlionately  burdened. 

The  most  recent  available  census  of 
agricultural  producers.'growers  indicates 
that  over  21,000  farms  in  the  United 
States  reported  having  pecan  trees.  All 
pecan  growers  are  subject  to  the 
provisions  under  the  Plan  end  a 
majority  are  classifiBd  as  small 
businesses.  Growers  engaged  in  the 
production  and  sale  of  pecans  are 
subject  to  being  assessed  under  the  Plan. 
Small  agricultural  producers 'growers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121  601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms,  which 
include  pecan  handlers,  shellers, 
grower-shellers.  and  im.porters,  have 
been  defined  as  those  having  annual 
receipts  of  less  than  $3,500,000  .\lso. 
there  are  approximately  2.000  pecan 
handlers.  115  shellers,  and  25  importers 
who  will  be  subjecl  to  the  provisions  of 
the  Plan,  the  majority  of  whom  are  also 
classified  as  small  entities 

This  rule  establishes  prwecures  for 
the  conduct  of  the  initial  referendum 
and  subsequent  referenda  to  continue. 
ferminate,  or  suspend  the  Plan  Tlie 
procedures  will  permit  all  eligible 


growers,  grower-shellers,  and  importers 
of  pecans  to  vote.  The  provisions  of  this 
rule  include  sections  on  definitions, 
voter  registration,  challenges,  voting, 
instructions  for  referendum  agents  and 
subagents,  ballots,  the  referendum 
report,  and  the  confidentiality  of 
information.  Participation  in  any 
referendum  will  be  voluntary  A  grower 
or  grower-sheller  who  chooses  to  vote  in 
any  referendum  will  be  required  to 
register  in  person  at  the  appropriate 
local  office  of  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  Importers  who  choose  to  vote 
will  register  at  their  local  ASCS  office  or 
by  mailing  their  registration  to  the  AMS 

£rior  to  the  voting  period.  Voting  shall 
B  by  mail  ballot  to  AMS. 

After  the  initial  referendum,  referenda 
may  be  conducted  by  the  Secretary  at 
any  time,  or  at  the  request  of  the  Pecan 
Marketing  Board  or  a  group  of  growers, 
grower-shellers,  and  importers 
comprising  10  percent  or  more  of  the 
total  number  of  growers,  grower- 
shellers.  and  importers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  contained  in 
this  action  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  Control 
Number  0581-0093. 

It  is  estimated  that  approximately 
21,000  farms  in  the  United  States 
produce  pecans  and  all  of  these  growers 
and  grower-shellers,  and  approximately 
25  pecan  importers,  will  be  eligible  to 
vote  In  the  initial  referendum.  It  v^ll 
take  an  average  of  one  minute  for  each 
grower,  grower-sheller,  or  importer  to 
complete  the  registration  form  and  five 
minutes  to  complete  the  referendum 
ballot. 

Comments  concerning  the 
information  collection  requirements 
contained  in  this  interim  final  rule 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs; 
Office  of  Management  and  Budget; 
Washington,  D.C  20503.  Attention: 
Desk  Officer  for  the  Agricultural 
Marketing  Service,  USDA. 

The  Aoministrator  of  the  AMS  has 
determined  that  this  interim  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  found  that  the  rule  as  hereinafter 
set  forth  will  tend  to  effectuate  the 
declared  pohcy  of  the  Act. 

Pursuant  to  the  provisions  in  5  U.S.C 
553,  it  is  found  and  determined  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effort  and  that  good  cause 
exists  for  not  postponing  the  effective 
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date  of  ihis  action  until  30  davs  after 
publication  in  the  Federal  Register 
because 

(1)  It  is  neces.sarv-  that  procBdural 
rules  for  conducting  r«ferenda  be  :n 
place  so  that  a  referendum  on 
continuing  the  Plan  may  be  ronducied 
pnor  to  the  199J-94  pe<-,an  har.  ast 
season: 

(2)  A  15-dav  comment  period  is 
provided, 

(3)  This  action  enables  pecan  growers, 
grower-shellers,  and  importers  to 
determine  if  they  want  the  Plan  '  i 
continue:  and 

(4)  The  pecan  industry  is  anticipating 
this  action 

Lisl  of  Subjects  in  7  OR  Part  1211 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports,  Marketing 
agreements,  Pecans,  Promotion, 
Report:ng  and  recordlteeping 
requirem-ents 

For  the  reasons  set  forth  m  the 
preamble,  title  7,  part  1211  is  amended 
as  follows; 

PART  121 1HAMENDED1 

1.  The  authority  citation  for  7  CFR 
Fart  1211  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6001  et  seq. 

2  A  new  subpart.  D  is  added  to  read 

as  fo!low;i: 

Subpart  D— PTOC«dur»  'of  itw  Con<lucl  of 
Rafwtnd*  In  Co«in«ctio/i  W^t^  tt>«  P9c»n 
Profnotion  and  R«««vch  Plan 

Sec 

1211  300  Supervision  of  reflBren da. 

1211301  Gmani. 

1211302  Definitions. 

1211.303  Advance  registration. 

1211.304  Challenges. 
1211305  Voting. 
1211  306  Instructions. 

1211.307  Subagents. 

1211.308  Ballots. 

1211309  Referendum  report. 

1211310  Confidential  Information. 

Subpar  D — Procedcre  for  the  Conduct 
of  Refefanda  in  Connection  Witti  the 
Pecan  P'otnotion  and  Research  Plan 

1 1 21 1 .300     St<p«r»i«ior  3<  r«<ef  anda. 

The  Admjir;;-::ator  of  tne  Agricultural 
Maikating  Ser.-ice  shall  be  responsible 
for  conducting  referenda  under  this 

s',..bpart. 

f1211.X1     Ganwal. 

(a)  .\n  initial  referendum  to  determine 
whether  eligible  growers,  grower- 
shellers,  arid  import.ers  favor 
con'mua'ion,  termination,  or 
suspension  of  the  Pecan  Promotion  and 
Research  Plan  (Plan)  shall  be  conducted 
in  accordance  with  this  subpart. 


fb]  The  Pl.an  shall  continue  only  if  the 
Serretarv'  determines  that  continuation 
of  the  Plan  is  favored  by  a  majority  of 
those  eligible  growers,  grower-shellers, 
and  importers  voting  in  the  referendum. 

(c)  Tne  Agricultural  Stabilization  and 
Conservation  Service  shall  assist  in  the 
conduct  of  the  referendum 

(d)  Subsequent  referenda  to  continue, 
terminate  or  suspend  tiie  Plan  shall  be 
conducted  in  accordance  with  this 
subpart. 

§1211.302     Oafinitiooa. 

I  liiess  otherwise  defined  in  this 
subpart,  the  definitions  of  terms  used  in 
this  subpart  shall  have  the  same 
meaning  as  the  definitions  in  Subpart 
A — Pecan  Promotion  and  Research  Plan. 

(a)  Agricultural  Markt'ting  Service, 
also  referred  to  as  AMS,  means  the 
Agricultural  Marketing  Service  of  the 
Department. 

(d)  Agricultural  Stabilization  and 
Conservation  Service,  also  referred  to  as 
ASCS,  means  the  Agricultural 
Stabilization  and  Conservation  Service 
of  the  Department. 

(c)  Referendum  agent  or  subagent 
means  the  individual  or  individuals 
designated  by  the  Secretary  to  conduct 
a  referendum. 

(d)  Referendum  subagent  or  subagent 
means  any  individual  appointed  by  the 
agent  to  assist  in  carrying  out  the 
functions  connected  with  conducting 
the  referendum  including  ASCS  County 
Executive  Directors  in  pecan  producing 
counties. 

(e)  Representative  period  means  the 
period  designated  by  the  Secretary 
pursuant  to  §  1916  of  the  Act. 

(f)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity.  For  the  purpose 
of  this  definition,  the  term 
"partnership"  includes,  but  is  not 
limited  to: 

(1)  A  husband  and  wife  who  have  title 
to,  or  leasehold  interest  in,  pecan 
production  facilities  and  equipment  as 
tenants  in  common,  joint  tenants, 
tenants  by  the  entirety,  or,  under 
community  property  laws,  as 
community  property,  or 

(2)  So-called  "joint  ventures"  wherein 
one  or  more  parties  to  the  production  or 
importation  of  pecans,  contributed 
capital  and  others  contributed  labor, 
management,  equipment,  or  other 
services,  or  any  variation  of  such 
contributions  by  two  or  more  parties  so 
that  it  results  in  the  growing,  growing- 
shelling  or  importation  of  pe'oans  and 
the  authority  to  transfer  title  of  the 
pecans  so  produced  or  imported. 

(g)  Eligible  grower  means  any  person 
defined  in  the  Plan  as  a  sjrower  who 


during  the  representative  period  was 
engaged  in  the  production  of  pecans. 

(n)  Eligible  grower-sheller  means  any 
person  defined  in  the  Plan  as  a  grower- 
sheller  who  during  the  representative 
period  engaged  in  the  production  and 
shelling  of  pecans. 

(i)  Eligible  importer  means  any  person 
defined  in  the  Plan  as  an  importer  who 
during  the  representatii,e  period  was 
engaged  in  the  importation  of  pecans 
Importation  occurs  when  pecans 
originating  outside  Lhe  United  States  are 
entered  or  withdrawn  from  the  Customs 
Service  for  consumption  in  the  United 
States.  Included  are  persons  who  hold 
title  to  foreign-produced  pecans 
immediately  upon  release  by  the 
Customs  Service,  as  well  as  any  persons 
who  act  on  behalf  of  others,  as  agents  or 
brokers,  to  secure  the  release  of  pecans 
from  the  Customs  Ser\  ice  when  such 
pecans  are  entered  or  withdrawn  for 
consumption  in  the  United  States. 

§1211.303    Advance  ragistration. 

(a)  A  grower  or  grower-sheller  who 
chooses  to  vote  in  any  referendum  shall 
register  in  person  by  completing  the 
information  requi.'ed  on  the  Registration 
Sheet  and  signing  the  Registration  Sheet 
prior  to  the  voting  period  at  the 
appropriate  local  ASCS  office. 

(b)  Importers  may  register  in  person  a* 
tneir  local  ASCS  office  or  by  mailing  a 
request  to  vote  to  the  AMS  referendum 
agent  in  Washington,  DC 

(c)  An  officer  or  employee  of  an 
eligible  corporate  grower,  eligible 
grower-sheller,  or  eligible  importer:  a 
duly  authorized  partner  of  a 
partnership;  or  an  adm.inistrator, 
executor,  or  trustee  of  an  eligible 
growing,  growing-shelling,  or  importing 
estate  may  register  on  behalf  of  such 
eligible  grower,  eligible  grower-sheller. 
eligible  importer,  or  estate.  Any 
individual  so  registering  shall  provide 
documentation  that  such  individual  is 
an  officer  or  employee  of  the  eligible 
grower,  grower-sheller,  or  importer  or 
an  administrator,  executor,  or  trustee  of 
an  eligible  growing,  growing-shelling,  or 
importing  estate  and  that  such 
individual  has  the  authority  to  take  such 
action. 

(d)  Each  eligible  voter  registering  at  a 
local  ASCS  office  will  be  given  a  ballot 
to  return  to  the  referendum  agent.  Each 
im.porter  who  registers  by  mail  will 
receive  a  ballot  by  return  mail  from  the 
AMS, 

§1211.304    Chatlanges. 

(a)  After  the  designated  registration 
period,  each  of  the  local  ASCS 
subagents  will  mcke  a  duplicate  copy  of 
each  Registration  Sheet  and  display  that 
copy  in  a  prominent  location  for  public 
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viewing  in  the  local  ASCS  office  ASCS 
subagents  will  send  the  original 
Registration  Sheets  to  AMS  m 
Washington,  DC.  AMS  wi!!  disti'-'v  ;ii  .« 
prominent  location  for  public  viewing 
the  list  of  importers  registered  to  vote. 

(b)  A  pe.rsDti's  eiigibiiity  to  v>itp  may 
be  challenged  by  any  person   A 
ciiallenge  of  a  person's  eii^ioility  to  vote 
may  be  made  in  person  and  in  writing 
no  later  then  the  last  day  of  the  voting 
period  at  llie  local  ASCS  office  where 
the  registrant  registered,  or  for  importers 
by  mail  to  the  AMS  in  Washington,  DC 
postmarked  no  la'-r  than  the  last  day  of 
the  voting  period. 

(cj  The  ASCS  subagent  at  each  local 
ASCS  office  shall  notify  any  person 
challenged  of  the  challenge  as  soon  as 
possible  but  not  later  than  three 
lusiness  days  after  the  voting  period 
ends.  Persons  challenged  by  mail  or  in 
person  at  the  AMS  office  in  Washington. 
DC  shall  be  notified  of  such  challenge 
by  the  referendum  agent  or  subagent  no 
later  than  three  business  days  after  the 
voting  period  ends  or,  with  respect  to 
mail  challenges,  no  later  than  three  days 
after  the  challenge  is  received. 

(d)  Any  person  who  registers  to  vote 
and  is  subsequently  challenged  may 
appeal  such  challenge  to  the  ASCS 
subagent  at  the  local  ASCS  office  or 
with  respect  to  importers  who  registered 
with  A.MS  by  mail  such  appeal  shall  be 
made  to  the  AMS  referendum  agent  in 
Washington,  DC. 

(1)  Appeals  must  be  made  within 
three  working  days  after  the  date  of 
notification. 

(2)  Appellants  will  be  granted  a 
hearing  date  and  expeditiously  notified 
•'.){  that  date  and  time.  Such  persons  may 
Kt>  required  to  present  evidence  of  sales 
or  purchases  of  pecans  such  as  tax 
returns,  sales  documents,  purchase 
documents,  or  other  similar  documents 

♦  o  prove  that  they  were  eligible  growers, 
grower-shailers.  or  importers  during  the 
representative  period. 

(e)  The  ASCS  subagent  at  the  local 
ASCS  off.ce  where  "he  appellant 
registered  shall  make  a  determination 
regarding  e!i  appeals  registered  and  the 
voting  eligibihiy  of  growers,  grower- 
shellers,  or  importers  who  registered  at 
tiiat  local  .ASCS  oft~;ce.  The  referendum 
subagent's  determination  on  an  appeal 
is  fina!,  A.fter  making  such  a 
determination  the  .^SCS  subagent  shall 
report  the  results  to  the  .AMS 
refe.'endum  agent  The  voting  eligibility 
of  those  persons  challenged  by  mail  or 
in  person  to  the  ,A.VS  referendum  agent 
shall  be  determ,:ned  by  the  referendum 
agent. 

(0  Appeals  to  challenges  that  cannot 
be  resolved  by  the  ASCS  subagents  at 
the  local  ASCS  offices  shell  be  sent  to 


t,he  ,AMS  referendum  agent  in 
Washington.  IK',  for  resolution. 

§1211.305     Votmft. 

;a;  A  grower,  grower  sheller,  or 
importer  who  votes  in  any  referendum 
conducted  pursuant  to  this  subpart  shall 
vote  by  mail  ballot  to  AMS. 

(b)  Each  person  who  is  an  eligible 
grower,  grower-sheller,  or  importer,  as 
defined  in  this  subpart  at  the  time  of  the 
referendum  and  during  the 
representative  period,  shall  be  entitled 
to  cast  only  one  ballot  in  the 
referendum.  However,  each  grower  or 
grower-sheller  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  or  produce  and  shell  pecans,  in 
which  more  than  one  of  the  parties  is  a 
grower  or  grower-sheller,  shall  be 
permitted  to  register  separately  and 
entitled  to  cast  separate  ballots  in  the 
referendum. 

(c)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  grower,  grower-sheller,  or 
importer,  or  an  administrator,  executor, 
or  trustee  of  an  eligible  growing, 
growing-shelling,  or  importing  estate 
may  cast  a  ballot  on  behalf  of  such 
grower,  grower-sheller,  importer,  or 
estate.  Any  individual  so  voting  in  a 
referendum  shall  certify  that  such 
individual  is  an  officer  or  employee  of 
the  eligible  grower,  eligible  grower- 
sheller,  or  ehgible  importer  or  an 
administrator,  executor,  or  trustee  of  an 
eligible  growing,  grcwing-shelling,  or 
importing  estate  and  that  such 
individual  has  the  authority  to  take  such 
action.  Upon  request  of  the  referendum 
agent,  the  individual  shall  submit 
adequate  nvidonce  of  such  authority. 

§1211.306    i.-.st'uctlona. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  herein 
provided,  under  the  supervision  of  the 
AMS  Administrator.  The  AMS 
Administrator  may  prescribe  additional 
instructions,  not  inconsistent  with  the 
provisions  hereof,  to  govern  the 
procedure  to  be  followed  by  the 
referendum  agent.  The  referendum 
agent  shall: 

(a)  Determine  the  representative 
period,  the  registration  period,  and  the 
voting  period  for  the  referendum. 

(b)  Provide  ballots  and  related 
material  to  be  used  in  the  referendum. 
Ballot  material  shall  provide  for 
recording  essential  information 
including  that  needed  for  ascertaining: 

(1)  Whether  the  person  voting,  or  on 
whose  behalf  the  vote  is  cast,  is  an 
eligible  voter. 


(2)  The  total  volume  of  pecans  grown 
or  grown  and  shelled  by  the  voting 
grower  or  grower-sheller  during  the 
representative  period. 

(3)  The  total  volume  of  pecans 
imported  by  the  voting  importer  during 
the  representative  period,  and 

(4)  In  a  joint  venture,  the  names  of  the 
parties  and  each  party's  share  of 
ownership. 

(c)  Give  at  least  30  days  advance 
public  notice  of  the  referendum: 

(1)  By  utiUzing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
publicize  the  dates,  places,  methods  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio;  and 

(2)  By  such  other  means  as  the  agent 
may  deem  advisable. 

(d}  Make  available  to  eligible  growers, 
grower-sheilers,  and  importers  the 
instructions  on  advance  registration, 
voting,  and  appropriate  ballot  and 
certification  forms. 

(e]  Cause  all  of  the  material  specified 
in  paragraph  (d)  of  this  section  to  be 
provided  to  the  appropriate  ASCS 
offices  or  in  the  case  of  importers 
mailed  to  each  eligible  importer  whose 
name  and  address  is  known  to  the 
referendum  agent. 

(0  At  the  end  of  the  voting  period 
obtain  from  the  local  ASCS  offices,  ell 
Registration  Sheets  displayed  in  those 
offices  along  with  a  list  of  the  registrants 
challenged  who  were  deemed  to  be 
ineligible  to  vote  and  the  reason  for 
their  ineligibihty. 

(g)  At  the  conclusion  of  the 
referendum,  canvass  the  ballots,  obtain 
a  list  of  all  challenged  registrants 
deemed  to  be  ineligible  voters  by  the 
local  ASCS  offices,  tabulate  the  results, 
and.  except  as  otherwise  directed,  report 
the  outcome  to  the  AMS  Administrator 
in  accordance  with  §  1211.309  of  this 
subpart. 

§1211.307    Sube^e*    * 

The  referendum  agent  may  appoint 
any  individual  or  individuals  deemed 
necessary  or  desirable  to  assist  the  agent 
in  performing  such  agent's  functions 
hereunder.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform,  in  accordance  with  the 
requirements  herein  set  forth,  any  or  all 
of  the  functions  which,  in  the  absence 
of  such  appointment,  shall  be  performed 
by  the  agent. 

(a)  The  ASCS  County  Executive 
Directors  shall  be  the  ASCS  subagents 
charged  with  registering  eligible 
growers,  grower-sheilers,  and  importers 
who  appear  in  person  to  register  at  the 
local  ASCS  office  and  will  be 
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responsible  for  distnbuting  ballots  and 
return  envelopes  for  ballots  to 
registrants. 

Tb)  The  ASCS  County  Execut;v9 
Directors  will  also  be  responsible  for 
notifv'ing,  by  telephone  and  in  vs-riting. 
challenged  reg)strants  who  registersd  at 
their  ASCS  offices,  and  for  making  a 
determination  of  the  challenged 
registrants'  eligibility  to  vote. 

1 1211.306    BaKots. 

(9)  The  .A.MS  referendum  agent  and 
subagents  shall  accept  all  ballots  cast  by 
eligible  voters  who  have  registered  in 
advance. 

fb)  If  t>e  .\.V1S  -eferendum  agent  or 
subagent  deem  that  a  ballot  should  be 
challenged  for  any  reason,  the  agent  or 
subagent  shall  indicate  the  following  on 
the  ballot: 

(1)  The  reason  for  the  c±aljer!ge; 

(2)  Who  chal:en2ed  the  ballet. 

(3)  The  results  or  any  investigations 
made  with  respect  thereto  and  the 
disposition  thereof;  and 

(4)  The  agent  or  subagent's  signature 
affirming  the  st.3tement 

(c)  Ballots  determined  to  be  invalid 
under  this  subpart  shall  not  be  counted. 

f  1211.309    R«f«r«n<jum  rsport 

Except  as  otherwise  d-rected,  the 
AMS  referendum  agent  shall  prepare  a 
repcrt  on  results  of  the  referendum,  the 
manner  in  which  it  was  conducted,  the 
extent  and  kind  of  public  notice  given, 
and  oiher  information  pertinent  to 
analysis  of  the  referendum  and  its 
results 

§1211.310    Confidential  Inlormatjor'. 

All  ballots  cast  ai^.d  u.e  conten's 
thereof,  whether  or  not  relating  to  the 
identity  of  any  person  who  voted  or  the 
manner  in  which  any  person  voted,  and 
all  information  furnished  to,  compiled 
by,  or  m  possession  of  the  referendum 
agent  or  subagents  except  for  the 
Regi^stration  Sheets  shall  be  treated  as 
confidential. 

Dated:  luly  12, 1993. 
L.P  Vf&Maro, 

Actir.g  A drr.  nistrator. 

[FR  Doc,  93-16856  Filed  7-15-93;  8:45  ami 
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Animal  and  Ptant  Health  Inapectlon 
S«<vic« 

9  CFR  Part  92 
[DoctiatNo.  92-16T-2] 

Umltad  Porta;  Baudetta,  MN 

AGENCY:  Anim.al  and  Plant  Health 
Inspection  Service,  USDA. 
ACDOn:  Final  rale. 


SUMMARY:  We  are  amending  the  animal 
importation  regulations  by  adding 
Baudette,  MN.  to  the  list  of  limited  ports 
of  entry  for  ruminants  and  swine  and 
ruminant  and  swine  products  (such  as 
test  specimens  of  ruminants  and  swine) 
that  do  not  appear  to  require  restraint 
and  holding  inspection  facilities.  We 
have  determined  that  inspection 
facilities  and  Animal  and  Plant  Health 
Inspection  Service  personnel  are 
available  to  provide  inspection  service 
for  this  location.  This  action  vrill 
provide  importers  with  an  alternative 
port  through  which  to  import  certain 
ruminants  and  swine  and  ruminant  and 
swine  products. 

EFFECTIVE  DATE:  August  16. 1993. 

F0«  FURTHER  !hFO«MAT10<  CONTACT; 

Dr.  Joyce  Bowling,  Staff  Veterinarian. 
Import-Export  Animals  Staff.  VS, 
APHIS.  USDA,  room  766,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-6170. 

SUPPLEMEN^'ARY  IHFOflMATfON: 

Background 

The  animal  importation  regulations 
(contained  in  9  CFR  part  92  and  referred 
to  below  as  the  regulations),  among 
other  things,  list  ports  that  have 
inspection  or  quarantine  facilities  for 
ruminants  and  ruminant  products  and 
for  swine  and  swine  products  offered  for 
entry  into  the  United  States.  Section 
92.403(e)  designates  limited  ports  for 
the  importation  of  ruminants  and 
ruminant  products  (such  as  ruminant 
test  specimens)  that  do  not  appear  to 
require  restraint  and  holding  inspection 
facilities.  Section  92.503(e)  designates 
limited  ports  having  inspection  facilities 
for  the  entry  of  swine  and  swine 
products  (such  as  swine  test  specimens) 
that  do  not  appear  to  require  restraint 
and  holding  inspection  facilities. 

On  Januar.  14  1QQ3,  we  published  in 
the  Federal  Register  (58  FR  4361-4362, 
Docket  No.  92-167-1),  a  proposal  to 
amend  §§  92.403(e)  and  92.503(e)  of  the 
regulations  by  adding  Baudette,  MN,  as 
a  limited  port  for  certain  ruminants  and 
swine  and  ruminant  and  swine 
products. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  March  15, 1993.  We  did 
not  receive  any  comments.  The  facts 
presented  in  the  proposed  rule  still 
provide  the  basis  for  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  Hnal  rule  without  change. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effeci  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

We  anticipate  that  the  addition  of 
Baudette,  MN,  to  the  list  of  limited  ports 
for  the  importation  of  ruminants  and 
swine  and  ruminant  and  swine  products 
will  not  cause  a  substantial  change  in 
the  number  of  these  animals  or  products 
entering  the  United  States  or  in  the 
number  of  persons  importing  them. 

This  rule  will  affect  those  importers 
who  wish  to  use  the  new  port.  We 
believe  that  most  of  ihese  entities  would 
be  considered  small  entities,  but  we  do 
not  know  how  many  of  them  will  opt  to 
use  a  new  li.mited  port  Minnesota 
already  has  a  limited  port  for  the  entry 
of  nim;inants  and  rumiinant  products 
and  swine  and  swine  products.  The 
addition  of  a  limitpd  port  of  Baudette 
will  provide  importers  with  an  alternate 
and.  in  some  cases,  a  mere  conveniently 
located  limited  port,  thereby  making 
importations  easier  We  do  not 
anticipate  that  there  will  be  a  significant 
economic  impact  on  any  sm.ai!  entities 
as  a  result  of  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  .Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  tliat  are 
inconsi-Stent  with  this  rule;  (2)  has  not 
reiroactive  effect;  and  (3)  does  not 
require  administrative  pT-oceedings 
before  parties  may  file  suit  in  court 
challenging  this  rale. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
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Reduction  Act  of  1980  (44  IJ  S  C  T.501 
ef  seq], 

List  of  SubjectJ  in  9  CFR  Pari  92 

Animal  diseases,  Imports.  Livestock, 
Poultr>-  and  poultry-  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements 

Accordingly,  9  CFR  part  92  is 
amended  as  follow; 

PART  92— <MPORTATJON  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  f;art  92 
continues  to  read  as  foilovvs. 

Aulhonty:  7  US  C   1B22   19U.S.Q  1306; 

21  V.S.C.  102-105,  in    134a.  134b,  134c, 

1  Ud,  134f,  and  135,  31  L.S.C  9701;  7  CFR 

2  17,  2  .51  and  371.2(d). 

§92.403     [Anwidwj] 

2  Paragraph  (e)  of  §92.403  is 
amended  by  adding    Baudette  and" 
immediately  before  "Minneapolis", 

i  92.503    [AmendMl] 

3.  Paragraph  (e)  of  §  92,503  is 
amended  by  adding  "Baudette  and" 
immediately  before  "Minneapolis". 

Done  in  Washington,  DC.  this  12th  day  of 
liily  1993, 
EugeiM  Bransto«l, 

Assistant  Secretary,  Marketing  and  Inspection 

Semces 

I'FR  Doc  93-16906  Filed  7-1S-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dock»t  No.  93-NI*-9^AD  Am«ndm»nt 
39-8626;  AD  9^-14-021 

Alrworthlneaa  Directive*,  Fokker 
Model  F28  Mark  0100  Serlee  Airplanes 

AGENCY:  Fe^ieral  Aviatic.-^ 
Administration,  TKJT 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopt.";  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F23 
Mark  0100  series  airplanes  This  actiun 
requires  revising  the  Limitations  Section 
of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  impose  an  operational 
limitation  of  the  fliglit  director  (FD)  and 
non-redundant  autopilot  during  an 
instrument  landing  sy,stom  (ILS) 


approach.  This  action  also  prnvidn-.  f.-^r 
an  optional  terrr.inatmg  acnon  whi!  h,  if 
accomplished,  would  eliminate  the 
need  fur  the  required  ATM  limitation. 
This  amendment  is  prompted  by  a 
reported  error  in  the  heading  reference 
computation  on  the  automatic  flight 
control  and  augmentation  system 
(AFCAS)  during  go-around.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  erroneous  lateral  guidance  from 
the  AFCAS  when  a  go-around  is 
initiated  below  100  feet,  during  a  FD  or 
i  ,,"  re  i  indant  autopilot  approach. 
DATES;  Effective  August  2.  1993. 

The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
n'  'hf>  FfHieral  Register  as  of  August  2, 
1993, 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  14, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
93-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Aircraft  USA.  Inc.,  1199  North  Fairfax 
Street.  Alexandria.  Virginia  22314.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  N\V  ,  suite  700,  Washington,  DC. 

FOR  FURTHER  (^FORMATION  CONTACT: 
Timothy  D;;!:r:   A>»r  j^.p.-i,e  Engineer, 
Standardization  Branch.  .AN'M-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141:  fax  f20Rl  227-1320. 
SUPPt£MEh-^AR¥  INFORMATION:  The 

Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  for  the 
Netherlands,  recently  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that, 
during  certification  flight  testing  of  the 
latest  version  of  the  automatic  flight 
control  and  augmentation  system 
(AFCAS)  software  on  a  Moael  F28  Mark 
0100  series  airplane,  an  error  was 
discovered  in  the  heading  reference 
computation  during  go-around.  This 
error  is  also  present  in  all  previous 
AFCAS  software  versions  installed  on 
Model  F28  Mark  0100  series  airplanes. 
When  an  instrument  landing  system 
(ILS)  approach  is  made  using  the  flight 
director  (FD)  or  non-redundant 
autopilot  (only  one  autopilot  channel 


engaged),  with  "glide  slope/localizer" 
(GS/LOC)  aimimdated  on  the  flight 
mode  annunciator  (FMA)  on  the 
primary  flight  display,  the  defective 
heading  reference  target  computation 
uses  a  crab  angle  value  resulting  from  a 
previous  time  when  the  AFCAS  was  in 
the  redundant  mode.  This  condition,  if 
not  corrected,  could  result  in  erroneous 
lateral  guidance  from  the  AFCAS.  when 
a  go-around  is  initiated  below  100  feet, 
during  a  FD  or  non-redundant  autopilot 
approach. 

The  RLD  has  issued  Netlierlands 
Airworthiness  Directive  BLA  93-062 
(A),  dated  April  23. 1993.  which 
requires  revising  the  Limitations  section 
of  the  Airplane  Flight  Manual  (AFM)  to 
impose  an  operational  limitation  of  the 
FD  and  non-redundant  autopilot  during 
an  ILS  approach.  This  BLA  also 
provides  for  an  optional  terminating 
action,  which,  if  accomplished,  would 
eliminate  the  need  for  the  required 
airplane  AFM  limitation.  The  optional 
terminating  action  entails  installation  of 
the  improved  AFCAS  software,  version 
V13S.  in  the  flight  control  computers 
(FCC). 

Fokker  has  issued  Service  Bulletin 
SBFlOO-22-037,  dated  May  31. 1993. 
that  describes  procedures  for 
installation  of  the  improved  AFCAS 
software  (version  V13S)  in  the  FCC's. 
This  improved  software  was  installed 
during  production  on  airplanes  having 
serial  numbers  11464  and  subsequent. 
The  RLD  has  not  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactiu^ 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  $  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  erroneous  lateral  guidance  itom 
the  AFCAS.  when  a  go-around  is 
initiated  below  100  feet,  during  a  FD  or 
non-redundant  autopilot  approach.  This 
AD  requires  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  impose  an 
operational  limitation  of  the  FD  and 
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non-redundant  a'itopilot  d-jnng  an  ILS 
approach 

This  action  also  pr'.vidtis  for  'hf 
installation  of  improved  AFC^S 
software  (version  V13S)  in  the  FCC's  as 
an  optional  lerminatinR  action  for  the 
requ:-6d  e:rpiant»  AFM  l.mitation.  If 
accomonsheKi,  '^.<;  m^'allation  is 
required  to  be  performed  in  accordance 
with  the  service  bulletin  described 
previDuslv 

Sine*  a  situation  exists  tliat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Ir^ited 

Aisnouiih  ih.s  action  is  in  the  form  of 
a  F.na;  rv.le  that  involves  requirements 
affeding  flight  safety  and.  thus,  was  not 
precedfHi  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
subrriitting  such  written  data,  views,  or 
arguments  as  they  nay  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOOHESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  maybe 
amended  in  light  of  the  comments 
received,  Fartual  information  that 
supports  the  --ommenter's  ideas  and 
suggestions  i«  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaiting  ac  tion  would  be 
needed 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy;  aspects  of 
Lhe  r_.l9  \hal  might  suggest  a  need  to 
mod.^  the  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  clos.ng  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report  ttiat 
summarizes  each  F.AA-pubiic  contact 
concerTjed  wiih  ine  suostance  of  this  AD 
will  be  filed  in  the  Rules  Doc  ket. 

Com.menters  wishing  the  ¥.\.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-N'M-e3-i\D     The 
postcard  will  be  date  stamped  and 
returned  to  Lhe  commenter 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291  !♦  is 
impracticable  for  the  agenrv  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rale  m ust 
be  issued  imraedi^ely  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Proced'ires 
(44  FR  11034.  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§38.13     [Am«n<J«<<] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9J-14-02  Fokkpr   ,»  rr.T.dment  39-8626 
DcKTiet  q  J-S'M-9t-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numt)ers  11244  through 
11463,  inclusive:  cor^ificated  in  any  category 

Compliancff  R(^uir«d  as  indicated,  unless 
accomplished  previously. 

To  prevent  errcneous  lateral  guidance  from 
the  automatic  flight  control  and 
angmentation  svstem  l.\FC\.S)  when  a  go- 
around  U  Initiatod  b^iow  100  feet,  during  a 
flight  director  (FD!  or  non-r«dundant 
autopilot  approach,  accomplish  the 
following: 


(a)  Within  14  days  after  the  effective  date 
of  this  AD.  amend  section  2.08  01,  AFCAS 
LIMIT .^TIONS.  subserti'ir.  Instniment 
Landing  System  (ILS)  AFPRO.^CH,  of  the 
F.fA-aoproved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statempnts 
Thi.s  may  he  accomplished  by  inserting  a 
copy  of  this  .\D  in  ihe  .AFM. 

(i;  Change  Minimum  D«::ision  Height: 
"W'pa»hpr  LimifaUons  C\T  11 
— FMA  GS/LOC 

— MiiiiT.'im  De<  iMon  Height  PH):  150  feet 
—  H  jnwav  Visual  Range  (RVR):  400  meters/ 

1,2lX)  feet 
Note  1:  AT  III  (LAND  2  and  LAND  3)__ 
wrfaiher  limitations  remain  unchanged." 
Change  Minimum  Use  Height  with  GS/ 
UyL  anrunciated. 
■  Minimum  use  height. 
— If  ihp  su.'^ace  wind  exceeds  40  knots;  150 

feet 
—If  not:— With  GS/LOC  annunciated;  150 
feet 
—With  L'l.ND  2  or  LAND  3  annunciated: 

0  feet" 
(3)  Add  the  following  limitation  under  iLS 
APPROACH  •■L:SE  OF  FLIGHT  DIRECTOR 
DURING  ILS  APPROACH  When  GS'LCX:  is 
annunciated  on  FMA,  both  FD's  may  not  hw 
used  t)elow  150  feet  and  must  be  switched 
OFF  passing  1?0  fee'  " 

(b)  Installation  of  im.proved  .fFCAS 
software,  version  Vl.lS,  in  the  flight  cont.-oi 
compu'ers  (FCC)  ir.  accordance  w'th  Foitker 
Ser^•lL■e  Bulletin  SBFlOO-22-027,  dated  Mev 
31.  l^QS.  constitutes  terminating  action  for 
the  requirements  of  pa.-agraph  (a)  of  this  AD. 
After  this  installation  has  been 
accomplished,  the  AFM  limitations  required 
by  paragraph  (a)  may  be  removpd 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropnate  FA-^  Principal  Maintenance 
Inspector,  who  may  add  comment*  and  then 
spnd  it  to  the  Manager,  Standardization 
Branch.  ANM-n3. 

Note:  Information  concerning  t.he  existence 
of  approved  alternative  methods  of 
compliance  with  this  ,^D.  if  any,  may  De 
obtained  from  the  Standardization  Branch, 
ANM-113 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21,197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  installation  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-22-037,  dated  May  31,  1993.  This 
incfirporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5521a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Fokker 
Aircraft  USA,  Inc.  1199  North  Fairfax  Street. 
Alexandria,  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1501  Lind  Avenue,  SW..  Ronton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC 


(f)  This  am 
.August  2.  19' 

iss'ied  in  ? 
1993, 

David  G  Hm 
Artirg  Mana 
Dir^ctomte.  / 
[FRDoc93- 
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SUMMARY:  This  an^endment  adopts  a 
fv'w  airworthiness  dirwrtive  (AD)  that  is 
"Applicable  to  certain  Jetstream  Model 
41C1  airplanes  This  action  requires:  A 
one-time  measurement  of  certain  gaps  at 
the  lower  section  of  the  rr,a:n  baggage 
bay  door,  repc^titive  inspect-inn?,  to 
lietert  damage  and/or  adhesion  failure 
of  certain  seals  in  that  area;  repair  of 
damaged  and/or  disbonded  seals;  and 
submission  of  inspection  reports.  This 
action  would  also  require  installation  of 
a  certain  repair,  whon  accomplished. 
this  repair  would  terminate  the  need  for 
'epet^tivp  inspections  This  amendment 
IS  prompted  by  a  report  that  the  lower 
center  section  of  the  pressure  seal  on  the 
mam  baggage  bav  door  was  forced  out 
of  the  ^ap  between  the  dofij-  and  the 
ioor  siil.  resulting  m  rapid  loss  of  cabin 
pressure  The  actions  s;ienfied  in  this 
.AD  are  intended  to  prevent  rapid  loss  of 
■  abin  pressure  during  f-.ght. 
OATES:  Effective  August  2,  1993. 

i  he  inrorporstion  by  reference  of 
•  drtam  publications  listed  in  the 
'fKuiations  -is  approved  by  the  Director 
o:  the  Fe<ierai  Rt-'^ister  us  ;if  .\ugust  2. 
'. '^93 

Com.ments  tor  inclusion  in  the  Rules 
Dccke'  mu.si  be  received  on  or  before 


Septerrber  14,  1393, 


AODRcSSES:  Submit  comments  in 
•n plicate  to  the  Federal  Aviation 
.Administ-ation  (FAA).  Transport 
,'\irplane  Directorate,  ANM-103. 
.\'tention:  Rules  Docket  No.  93-NM- 
■.4-AD  1601  Lind  Avenue.  SVV.. 
.Renton,  Washington  98055-4056. 

The  serrice  infonnation  referenced  in 
th;.'^  .\D  may  be  obtained  f-:-m  't^'-'-./rsm 
.'V:rf.Taf*,  Inc  ,  P  O.  Box  16029.  Dui.es 
liitemational  Airport.  Washington.  DC 
J0041-e'029.  This  infonnation  may  be 
examined  at  the  FAA.  Transport 
A'rpiane  Directorate.  1601  Lind 


Avenue,  SW  .  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

^OH  rjR^HER  iNFORMATtON  COH^ACT: 

vViiiiam  Schroefler.  Aerospace  Engineer. 
Standardization  Branch.  ANM-lt3. 
FAA,  Transport  Airplane  I    n*  ;   ra'e. 
1601  Lind  Avenue.  SW..  Rt.niun. 
Washington  98055— 4056;  telephone 
(206)22^   .;i- 'I    fex    2   '     227-1320. 
8UPPLEMEKTARY  iHFOHUt^K>H:  The  Qvil 
Aviation  Authority   '  A.\.   which  Lsthe 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstreera  Model  4101  airplanes.  The 
CAA  advises  that  the  lower  center 
section  of  the  pressure  seel  on  the  main 
baggage  bay  door  was  forced  out  of  the 
gap  between  the  door  and  the  door  sill 
on  a  Model  4101  airplane,  resulting  In 
rapid  loss  of  cabin  pressure.  The  cause 
of  this  occurrence  has  been  attributed  to 
damaged  door  seals  and  disboading  of 
the  rubr>'-,-  j  '^  seals  away  from  the 
door.  D  r  r  i;  '^s.facture.  the  door 
seals  rrir  r.u  ^^en  properly 

bonded  to  the  door.  Improper  bonding 
of  the  door  seals  can  lead  to  failure  of 
the  seals,  which  could  ultimately  result 
in  rapid  loss  of  cabin  pressure. 

Jetstream  Aircraft,  Limited,  has  issued 
Series  4100  Alert  Service  Bulletin  J41- 
A52-016.  dated  May  18.  1993.  that 
describes  procedures  for  (1)  a  one-time 
measurement  of  certain  gaps  at  the 
lower  section  of  the  main  baggage  bay 
door;  (2)  repetitive  inspections  (both 
detailed  visual  inspections  and 
inspections  by  feel)  to  detect  damage 
and/or  adhesion  failure  of  the  pressure 
seal  and  the  back-up  seal  at  the  lowo' 
section  of  the  main  baggage  bay  door:  (3) 
^f-rii:  of  damaged  and/or  disbonded 
.^eais.  and  (4)  submission  of  inspection 
reports.  The  CAA  classified  this  service 
bulletin  as  mandatory. 

Jetstream  Aircraft.  Limited,  has  al.so 
issued  Jetstream  Aircraft  Limited 
Dravidng  141R0370,  Issue  3,  dated  May 
27,  1993.  that  describes  procedures  for 
installation  of  Repair  Scheme  J41R0370 
When  accomplished,  this  repair  would 
terminate  the  need  for  repetitive 
inspections.  The  CAA  has  not  classified 
this  repair  scheme  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  FedeTal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CA.\  has  kept  the  FAA  informed  of 
the  situation  described  abova  The  FAA 
has  examined  the  findings  of  the  CAA. 


reviewed  al!  a\fi  able  information,  and 
de!p"r  -,.  G  't  •)!  \D  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  rapid  loss  of  cabin  pressure 
during  fli^t.  This  AD  requires  (1)  a 
one-time  measurement  of  certain  gaps  at 
the  lower  section  of  tbe  main  bag^tge 
bay  door;  (2)  repetitive  inspections  (both 
detailed  visual  inspections  and 
inspections  by  feel)  to  detect  damage 
and/or  adhesion  failure  of  the  pressure 
seel  and  the  back-up  seal  at  the  lower 
section  of  the  main  baggage  bey  door  (3) 
repair  of  damaged  and/or  disbonded 
seals;  and  (4)  submission  of  inspection 
reports.  The  actions  are  required  to  be 
accomplished  in  accordance  with  tin 
alert  service  bulletin  described 
previouslv. 

This  a6  also  requires  installation  of 
Jetstream  Aircraft.  Limited.  Repair 
Scheme  J41R0370  in  accordance  with 
Jetstream  Aircraft  Limited  Drawing 
141R0370.  Issue  3.  dated  May  27. 1993. 
When  accomplished,  this  repair  scheme 
would  terminate  the  need  for  repetitive 
inspections.  Incorporation  of  this  repair 
scheme  would  prevent  rapid  loss  of 
cabin  pressure  during  flight.  The 
terminating  action  is  required  to  be 
accomplished  in  accordance  with  the 
repair  drawing  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Altliough  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
an^ecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "AD0AESSE8."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  comraenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
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action  and  determining  whether 
additional  ru'emaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
Lhe  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rjle  that  might  suggest  a  n«ed  to 
modify  Lhe  r^ie.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  ♦he  Rules  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  F.\.\-pub!ic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Dfx-.ket. 

Commenter?  wishing  the  F.*^^  to 
acknowledge  rec:eipt  of  their  comments 
submitted  m  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made,  "Comments  to 
Docket  Number  9 3-^1-94- AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distnbution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
EXDT  Regulatorv  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  ar.d  Procedures,  a  final 
regulator.'  evaluabon  will  be  prepared 
and  placea  in  the  Rules  Dcx::ket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  rtjference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Adm.mistrator.  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Am«n(j«d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  a:rworlh;;iess 
directive: 

93-14-01  letstreain  Aircraft,  Linuted 

Amendment  3 ^-«H2 5  D<xke' 93-N"M- 
94-AD. 

Applicability:  Model  4 :  01  a  :rplar;BS  on 
which  Modification  JM41 204  or  Repair 
Scheme  J41R0370  has  not  been  Installed, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  loss  of  cabin  pressure 
during  flight,  accomplish  the  following 

(a)  Within  30  davs  after  the  effective  dd'e 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  at  the 
lower  section  of  the  main  baggage  bay  dvjor 
in  accordance  with  Jetstream  Senes  4100 
Alert  Service  Bulletin  J41-A52-016.  dated 
May  18, 1993. 

(1)  Measure  gap  "A",  forward  and  aft  of  the 
center  line,  and  record  the  maximum 
measurement;  measure  gap  "B",  forward  ar.d 
aft  of  the  center  ime  to  detennine  the 
location  of  the  maximum,  gap.  and  record  the 
maximum  measurement  and  its  location;  and 
measure  the  thir.Jtness  of  the  biack-up  seal  at 
the  location  of  the  maximum  measurement 
for  gap  "B",  and  record  the  thickness  in 
accordance  with  the  service  bulletin. 

(2)  Perform  a  detailed  visual  inspection 
and  an  inspection  by  feel  to  detect  damage 
and/or  adhesion  failure  of  the  pressure  sea! 
and  the  back-up  seal,  and  prior  to  further 
flight,  repair  any  dam.agpd  andVor  distx)nded 
seal  in  accordance  with  the  service  bulletin. 
Repeat  this  insf)ection  thereafter  after  the  last 
flight  of  the  airplane  eac  h  day 

(b)  Within  10  days  after  measuring  the  gaps 
or  finding  damage  and;  or  disbanding  to  the 
seals,  submit  a  report  of  any  inspection 
findings,  to  Jetstream  Aircraft.  Limited,  in 
accordance  with  Jetstream  Series  4100  Alert 
Service  Bulletin  J41-A52-016,  dated  May  1«, 
1993.  Report  gap  measurements,  and  damage 
and/or  disbonding  to  the  seals,  to;  Customer 
Support  Manager,  Jetstream  Aircraft  Ltd  , 
Prestwick.  En^and;  fax  01 1-44-292-6'1620 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Ad  of  1980  (44  US  C. 
3501  et  seq.)  and  have  been  assigned  0MB 
Control  Number  2 1 20-0056. 

(c)  Within  60  days  after  the  effective  date 
of  this  AD,  Install  Jetstream  Aircraft.  Limited, 
Repair  Scheme  J41R03 70  m  accordance  with 
Jetstream  Aircraft  Limited  Drawing 
141R0370,  Issue  3,  dated  May  27.  19«3 
Installation  of  Jetstream  Aircraft,  Limited, 


Repair  Scheme  J41R0370,  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD, 
(d;  .An  alternative  method  of  compliance  or 

adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Tra.nsport  Ai.'TDlane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  AN'M-1 13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obta.ned  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  Issued  m 
accordance  with  FAR  21  197  and  21,199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  measurements,  inspections,  repairs 
of  damaged  and/or  disbonded  seals, 
recording  and  refjorting  requirements  sha.! 
i^  done  in  accordance  with  Jetstream.  Series 
4100  Alert  Service  Bulletin  J41-A52-016, 
dated  May  18,  1993.  The  repair  scheme  sha;! 
be  done  in  accordance  with  Jetstream  Aircraft 
Limited  Drawing  141R0370,  Issue  3,  dated 
May  27,  1993,  which  contains  the  following 
list  of  effective  pages: 


Sheet  No. 

Revision 

level  shown 

on  page 

Date  shown 
on  page 

1,5-6  

2-4  

3 

1 

May  27,  1993 
May  14,  1993 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  USC.  552!a) 
and  1  CFR  part  51.  Copies  m.ay  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P  0,  Box  16029, 
Dulles  International  Airport,  Washington.  D(^ 
20041-6029.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  .Avenue,  SW,,  Ronton,  Washington,  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,,  suite  700,  Washington. 
DC. 

(gj  This  amendment  becomes  effective  on 
Aug^JSt  2.  1993. 

Issued  in  Ren'on,  Washington,  on  July  8, 
1993. 
Dav'id  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-16876  Filed  7-15-93.  8  45  ami 
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14  CFR  Part 
[Alrtpac*  Oo< 

Revocation  < 

England  API 


SUMMARY:  TY 
Restricted  A 
Force  Base  (- 
longer  requii 
England  AFI 
rt*designeted 
part  of  the  VN 
'.\7sa  [MOA) 
EH-kCJIVE  DA 
16.  1993. 

FOR  FURTHER 

Steve  Riley, '. 
Program  Offi 
.Air  Traffic  S 
Aviation  Ad: 
Independent 
Washington, 
267-7130, 
SUPPLEMENTS 

ThcRul« 

This  amen 
Federal  Avia 
Restricted  Ai 
L\  As  a  resv 
AFB.  the  De{ 
has  reviewed 
requirement! 
!o  disestablis 
action  will  n 
airspace  as  p 
complex  and 
public  use  d\ 
MOA  is  not  E 
formerly  rest 
u.s?;  thcrbfon 
public  proce' 
are  unnecess 
uiily  delay  ih 
unrestnctive 
meaningful  r 
-segment  of  ti 
part  73,  whic 
description  f 
Aviation  Reg 
in  FAA  Ordp 
1J93. 

The  F.\.\  h 
regulation  on 
body  of  techi 
frequent  and 
necessary  to 
current.  It,  th 
rule"  under  I 
IS  not  a  "sign 
Regulatory  Pi 
FR  11034;  Fe 
does  not  war 
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y  be  issued  in 
nd  21.199  to 

on  where  the 


■ctions,  repairs 
seals, 

flments  shai! 
tstream  Series 
1-A52-016, 
r  scheme  shall 
(stream  Aircraft 
sue  3,  dated 
the  following 


nc«  was 

e  Federal 
use.  552UJ 
^  be  obtained 
'  0,  Box  16029, 
Vashington,  DC. 
ispected  at  the 
ctorate.  1601 
ashington;  or  at 
ter,  800  North 
,  Washington. 

)s  effective  on 


l4CFRPart73 

[Alrtpac*  Oock*t  No.  93-ASW-38] 

Revocation  of  Restricted  Area  R-3806. 
England  AFB,  LA 

AGENCY:  Federal  Aviation 
Administralion  [FAAj,  DOT. 
ACTION:  FinaJ  rule 

SUMMARY:  This  action  romovws 
Restricted  Area  R-BROfi,  England  Air 
Force  Base  (AP'B),  LA,  which  is  no 
iongur  required  due  to  the  closiir«  of 
England  AFB,  LA,  This  airspace  will  bf- 
rt'designetpd.  under  separaie  adion.  es 
part  of  the  Warrior  Military  Operations 
.\Tm  (MOAl  complex  at  Fort  Polk.  LA 
EFfECTTVi  DATE:  0901  u  t.c  .  SepternV>«r 
16. 1993 

F0«  FURTHER  INFORMATION  CONTACT: 
Steve  Rilev,  Militar>'  Operatior.s 
Program  Office  (ATM-42rO.  OffiLP  .  f 
Air  Traffic  System  Managemont,  Feaura; 
Aviation  Administration,  800 
Independence  ,^venue,  SVV.. 
Washington.  rfC  2C591:  telephone:  (202J 
267-7130. 

SUPPLEMENTARY  INFORMATION: 
ThcRuUi 

This  amendmtint  to  part  73  of  the 
Federal  Aviadon  Regulations  removes 
Restricted  Area  R-3806,  England  AFB 
L\,  As  a  result  of  the  closure  of  England 
AFB.  the  Department  of  the  Air  Force 
has  reviewed  their  cperational 
requirements  ajid  submitted  a  prupn.vj'. 
to  disestablish  the  area  ,A  .separate 
action  will  redesignate  this  rej.txic1ed 
airspace  as  part  of  the  Warrior  MOA 
complex  and  return  the  a;.-s-ia{.e  to 
public  use  during  the  times  when  the 
MOA  is  not  active.  This  action  returns 
formerly  restricted  airspace  to  public 
u,>?;  therefore,  I  find  tliat  notice  a:;'J 
public  procedure  under  5  U.S  C.  55?'i^; 
a.'e  unnecessary  because  they  wo.; Id 
only  delay  the  i^tum  of  the  airspace  to 
unrestnctivB  use  without  offering  any 
meaningful  right  or  benefit  to  any 
.segment  of  the  public.  Section  73  38  c' 
part  73.  w-hich  contains  the  aii-space 
description  for  R-380f},  of  bhe  Federal 
Aviation  Reguiaticns  was  republi.shf-d 
in  FA.\  Ordpr  7400. 8A  ri.ited  M.irch  3. 
1393. 

The  F.V.\  has  determined  thtt  iljis 
regulation  only  involves  an  o.stubii<.hf  d 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
ntcessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  r.nt  a  "r.;;.;.:! 
rule"  under  ExBoitive  Order  122P1,  {2,1 
IS  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Prorer'..rHs  (44 
FR  11034;  February  26,  1.179',  «:•.:  (:^J 
does  not  warrant  pr£'p.',r(''-,.(n  cf  a 


regulatory  evaluatiori  as  tbe  anticij.it.t-i 
KiipeLl  is  .so  minimal   Sini^  this  is  ■ 
••outine  iTiatter  that  w.il  oniy  «''jk  '  au 
tr.iftic  prcxredures  and  air  riavit,,:;  lun.it 
;'^  '  .i>rtifif^,i  that  this  rait-  »a;.!  f'ii>r  r:inv« 
a  sig;.;:ii..:n'  t*i'o;  ■  n.  ■■  ;n":t)acl  oti  « 
substantial  r  ,:■.£  i  r  of  small  entities 
under  the  CTitei.a  of  the  Regulatory 
Flexibility  Act. 

f  :n  irocinentaj  Review 

This  action  diSf-^i^'iiishMs  restricted 
airspace.  The  airspa.  e  Wii'  t* 
redesignated  and  thr  «!,viro;i;:»entai 
aspects  of  Lhiis  desigoalioo  as  part  of  the 
V.  ar.-;or  MO.^  will  be  addressed  in  a 
separate  action.  The  FA.'\  th"r»>fore, 
finds  Uiat  there  will  be  no  sigiufkajit 
impact  on  the  environment  as  a  result 
of  tt.:s  action 

I  ist  of  ,Sul,;fc!ji  in  U  CFR  Pari  ^3 
,Ai.''spui.,e,  ,^  . .  ..:  ■■  ,■  ■:,     .,  r 

Adoption  ot  the  Amendniaat 

In  consideration  of  the  foregoing,  the 

F>d"rn!  _•'.;  ;3';cr:  *.■! :';:■■,','■; 'rati on 
inifmi';  1,4  CFR  j>f>i  ~"i  as  follows: 

PART  73— {AMENDED] 

i.  Ine  authority  citation  for  part  73 
continues  to  read  as  follows: 

.\ul,honty'  *'ti  V  ,S  (.  «pp    v:>4*5,£.,  13S4{a). 

■3:0,  •522,, F  n.  ^Jh:.4   24  Pi*  Wife'    3  CFR. 
V-o ':^-^  :'>■,:' [^,s:ri;j    -   j-.,i  4^1    5.  ,.^  106(g); 

§  T3  38    [AnD#nd«d] 

2.  Section  73.38  is  anii^nued  as 
follows: 


R-JB06  FriEland  AFB    i.A     fRrmnvcdJ 

'  •  «  »  • 

lss-ir*d  in  Waihington.  DC  on  }ima  28, 

19^' 

Haroid  V\    Becker, 

^f  .- uv  •  Airspoce-Rules  and  AerxfnBuUcal 
Information  Division. 

(FRDor  93-1RQ14  Filed  7-15-93:  8:45  am! 


Bit  UNO 


ot  ««'?>.•>••< 


U  CFR  Pai-t  73 

:  Aifssace  DccVeJ  No  95-ASO-;| 

Amend  Restricted  Ares  R-233a. 
Horseshoe  Beach,  FL 

AGENCY;  iocuit^i  Aviation 
A  iministralion  (FAA).  DOT. 

action:  Final  nile. 

SUWARY;  This  actio-,  chi-i.-.^t^s  the  name 
0!  the  using  agency  io;  R-2a38. 
Horseshoe  Beach.  FL.  from  the  U.S. 
Customs  Service  to  the  U.S.  Air  Force. 
Southeast  Air  Defense  Sector.  This 
action  is  necessary  because  management 


:'"'■■  sp.,.>r'is.t, I. i i!  V  for  ,r»*N!rii  ,:«-■,;  ,dr.ici:^ 
ass{H.,„.-i!HO  vt'it.T  1:,*^  'le'l.f'Hd  ,A .*:■.■ /%:,«" 
Radu:''  ,Svs;t;fr,4  i",-a^riiJ!.  was  les  »i,\:.; 
tra:.'  if-n-c  tTura  the  Customs  S<"   i  i 
ana  L  .S       ia'.i  Guard  to  the  U.S.  Air 
Force  ir  aw. ;<:ion,  this  action 
redescr  ot's  ■;  e  designated  boundaries  of 
R-2938  .11  lertos  that  more  clearly 
indicate  the  intended  size  of  the  area. 
EFTCCT^E  ctTE:0901  u.t.c.  September 

FC^  P,JRTKEP  IN PORU A T::D*M  CON^AC?: 
Paul  Caiiani.  MiUtarA  i  ;i.HraUons 
Program  Office  {AT  W  < .    ; .  Office  of 
Air  Traffic  System  .M  ; :    <« ovent .  Federal 
Aviation  Admin'str-  i.^n,  800 
Independence  -  \  -•;  ot-,  SVV.. 
Washington.  DC  20591;  telephone:  (202) 
267-9361. 

SUPPLEMENTARY  iNf'v^ilMATKjN 

Thi-  R oip 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  name  of  the  using  agency  and 
redescribes  the  boundaries  for  R-293fi. 
Horseshoe  Beach.  FL.  The  name  of  the 
using  agency  is  changed  from  the  U.S. 
Customs  Service  to  the  U.S.  Air  Force, 
Southeast  Air  Defense  Sector.  This 
amendment  is  required  because 
management  responsibility  for 
Restricted  Area  R-2938  was  transferred 
from  the  U.S.  Customs  Service  to  the 
U.S.  Air  Force.  In  addition,  the 
boundaries  of  R-2938  are  radescribed  to 
clarify  that  the  intended  and  approved 
size  of  the  restricted  airspace  is  a 
circular  area  with  a  3-nautical  mile 
diameter.  On  April  1. 1993,  the  FAA 
amended  part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  part  73)  to  establish 
Restricted  Area  R-2938  in  the  vicinity 
of  Horseshoe  Beach.  FL  (58  FR  6884). 
Due  to  an  administrative  error,  the  test 
of  that  amendment  described  the  area  as 
encompassing  a  3-nautical  mile  radius 
of  geographical  lat.  29*30'00"  N..  long. 
83''16'16''  W.  This  resulted  in  the  area 
being  incorrectly  depicted  on  some 
aeronautical  charts  as  a  6-nautical  mile 
diameter  circle  vice  the  intended  3- 
nautical  mile  diameter  area  as  requested 
by  the  proponent.  This  amendment 
changes  the  wording  of  the  boundary 
description  to  read  'That  airspace 
within  a  circular  area  with  a  1.5- 
nautical  mile  radius  centered  at  laL 
29°30'00"  VV."  This  amendment  is 
administrative  only  and  will  not  change 
the  activities  conducted  within,  or  the 
approved  dimensions  and  time  of 
designation  of  R-2938.  TTierefore,  I  find 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  Section  73.29  of 
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part  73,  which  contains  the  airspace 
description  for  R-2938,  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400  8A  dated  March  3. 
1993,  The  coordinates  for  this  airspace 
docket  are  based  on  North  Amenr^n 
Datum  83 

The  F.VA  has  determined  that  'his 
regulation  only  involves  an  established 
bodv  of  technical  r«sulafions  for  which 
frequent  ind  routine  amendments  are 
necessa-y  to  keep  them  operationally 
current  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  122Q1;  (2) 
is  not  a  "sipnificant  rule"  under  [X)T 
Regulator\'  Poiicio*;  and  Procedures  (44 
FR  11034,' Februar>'  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  IS  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  cert, 'led  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

Tbis  action  is  an  administrative 
chanf?e  and  does  not  affect  either  the 
activ.ties  currently  conducted  within  R- 
2938,  or  the  established  dimensions  and 
time  of  designation  of  the  area. 
Therefore,  the  F.AA  concludes  that  it 
will  not  significantly  affect  the  qualify 
of  the  hu.man  environment  or  otherwise 
include  any  condition  requiring 
consultation  pursuant  to  section 
102;2)(C)  of  the  National  Environmental 
Fob.  y  Act, 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendmf;nt 

In  con.sideration  of  the  foregoing,  the 
Federal  .Aviation  Administration 
emends  14  CFR  part  73  as  follows: 

PART  73— (AMENDED] 

1,  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  app.  1348(a).  1354(a). 
1510.  1522  EO.  10854;  24  FR  9565,  3  CFR. 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g); 
14  CFR  11  69 

|73J«    [Am«nd«<f] 

2  The  designation  for  "R-2938 
Horseshoe  Beach,  FL"  in  §  73.29  is 
amended  by  removing  the  words 
"United  States  Customs  Service,"  for 
the  us'ng  agency  and  inserting,  in  their 
place,  the  words  "U.S.  Air  Force. 
Souir.east  Air  Defense  Sector/DO, 
TN-ndall  AFB,  FL;"  and  further  amended 
by  removing  the  words  "That  airspace 
within  a  3-nautical  mile  circle,  centered 


at  lat   29'30'00"N,,  long.  BS'ie'lB"  W  ." 
for  the  boundaries  and  inserting,  in  their 
place,  the  words  'That  airspace  within 
a  circular  area  with  a  1.5-nautical  mile 
radius  centered  at  lat  29°30'0O"  N., 
long.  83''16'16"W." 

Issued  in  Washington.  DC.  on  June  30, 
1993. 
Willia  C.  NeUon. 

ActingManager  Airf.poce-Fules and 

AervnauUcal  Information  Division 

[FR  Doc  93-16913  Filed  7-15-93;  8  45  am) 

MLLMQ  COOe  4S10-1I-M 

14  CFR  Part  97 

(tSocket  No.  2-nS2:  Amdl  No.  1553] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 

Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approacii  Prtxedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980  and  reapproved 
as  of  January  1, 1982 
ADDRESSES:  AvailabiHty  of  matters 
incorporated  by  reference  m  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP, 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Pubhc  Inquiry  Center  1A.P,\- 
200.  FAA  Headquarters  Building,  800 


Independence  Avenue.  SVV  , 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 
By  Subscription — 

Copies  of  all  SL\Ps,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
I.  Best,  Flight  Procedure  Standards 
Branch  {AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-6277, 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Proo^dures  (SL\Ps).  The  complete 
n?gulatory  description  of  each  SL\P  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  tJiis  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97,20 
of  tiie  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Form.s  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SL^Ps,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical  Further. 
airmien  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorp^iration 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  fcach  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  tliis  amtmdment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  am.endment  also  idontifies 
the  airport,  its  location,  the  procedure 
ideniification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Seme 
SIAP  amendments  m.ay  have  br'en 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  f.ight 
safety  relating  directly  to  published 
aeronautical  chart.^.  The  circumstances 
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whi;:h  created  the  need  fur  some  SIAP 
amendments  may  require  m.aking  them 
effective  in  less  than  30  davs  For  the 
remaining  SIAPs.  an  effedive  date  at 
least  30  days  after  puhi;(  ati.-.n  ;s 
provided 

Funher.  the  SIAPs  {.-in'air.ec;  ,;r.  this 
amendment  are  based  on,  ihe  cruena 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procddiires  (TERPs),  In  developing  trin^e 
SLAPs.  the  TERPs  criteria  were  apphed 
to  the  conditions  existing  or  aritKipate-i 
at  the  affected  airports  Because  of  the 
close  and  immediate  relati  )nship 
between  these  SIAPs  and  safixy  in  air 
ccm.merce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  tha*  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  deys,  - 

The  FAA  has  determ  ned  that  this 
regulation  only  Involves  en  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationallv 
ciirrent.  It.  therefore — (Ij  is  not  a    maiur 
rule"  under  Elxecutive  Order  12291,  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  a;;d  Proced tires  (44 
FR  11034;  February  26,  1979):  and  (31 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipatt^d 
im^pact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
am.endment  will  not  have  a  significant 
e<:onomic  impact  on  a  substantial 
number  of  sm.all  entities  under  tlie 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  .\irport.s 
Incorporation  by  reference.  Na-.  igation 
(Air),  Standard  instrument  approaches 
Weather, 

Issued  in  Washington,  DC  on  July  2, 1993. 
ThomM  C.  Accardi 
DiTiKior,  Flight  Standards  Sen-ice 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Part  97  of  tnt^ 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  LTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  JNSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  Q"* 
continues  to  read  as  follows 

Authority:  49  U.S.Q  App  1348.  1354(a), 
1421  and  1510:  49  U.S.C  106(g)  (Revised 


Puh   L  9-^4  J  Jar.  lary  12,  1983);  and  14 

CTR  11  49ibiU, 

2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23,  97.25,  87.27,  97.29,  S7  K   97  31, 
97  33,97  35     [Arrwicied] 

By  amending:  §97.23  VOR.  VOR/ 
DWE.  \'0R  '.r  TACAN,  s:-,d  VOR/DME 
or  T'^CAN,  ^^'  Z-^  LOC.  LOC/DME. 
LD,\  L::A'DN'{E,  SDF,  SDF/DME: 
V<:'  2  7  NOP,  NDB.DVfE.  §  97.29  ILS. 
n..^  [J.V.K  LSMLS,  MI.S,  MLS/DME. 
MLS  RNAV:  ijq'  31  R.\DAR  SLAPs; 
§  97.33  RNAV.  SL\Ps.  and  §97.35 
COPTER  SLAPs.  identified  as  follows: 

Effective  September  16,  J  993 

Cold  Be  V  AK  Cold  Bay,  ILS  RWY  14. 

Amdi.  14 
Stuttgart.  AR.  Stuttgart  Muni,  NDB  RWY 

18,  Amdt  9 
Farmington,  KM,  Four  Comers 

Regional.  VOR/DME  RWY  7.  Amdt.  3 
Farmington.  NM.  Four  Comers 

Regional.  VOR/RWY  25,  Amdt.  8 
Farmington.  NM.  Four  Comers 

Regional,  ILS  RWY  25.  Amdt.  6 

£,';p.':tne  August  19,  1993 

Bakersfield,  CA,  Bakersfield  Municipal, 

VOR'DME  RWY  34  On^ 
Chester.  CT.  Chester.  VOR-A.  Amdt.  3 
Chester,  CT,  Chester.  VOR/DME  RNAV 

RWY  U,  Amdt,  2 
Chester  CT,  Chester,  VOR'DME  RNAV 

RWY  3S.  Amdt.  1 
Hartford.  CT,  Hart  ford -Brainard.  VOR-A. 

Amdt   9 
Hartford,  CT,  Hart fcrd- Brainard.  LDA 

RWY  2,  Am.dt   1 
Hartford,  CT,  Hartfyri  Brainard.  NDB 

RWY  2,  Amdt.  2 
Fort  Pierce,  FL,  St.  Lucie  County  Intl, 

VOR.  DME  RWY  14.  .Amdt.  7 
F  irt  Pierce.  FL,  St  Lucie  County  Intl. 

NDB  RWY  9,  Amdt  1 
GaiiiesviUe,  FL,  Gainesville  Regional. 

LOCBCRWYlO,  Amdt.  7 
Mount  Sterling,  KY,  Mount  Sterling- 
Montgomery  County.  NT)B  RWY  3. 

Orig. 
Mount  Sterling.  KY,  Mount  Sterling- 

Montgomerv  County.  NDB  RWY  21. 

Or:g 
Mnn mouth   IL.  Monmouth  Muni.  VOR- 

A,  Amat,  4 
Marquette,  MI,  Marquette  County.  VOR 

Rwy  8,  /  m.dt   2 
Marquette   MI,  MarqueVe  (k)unty.  VOR 

RWY  26.  A.mdt   l' 
.Marquette.  MI.  Marquette  County.  LOC 

BC  RWY  26,  Amdt.  8 
Marquette.  Ml,  Marquette  County,  ILS 

RWY  8,  Amdt.  9 
Pickens.  SC.  Pickens  Countv,  N'DB  RWY 

5,  ,\mdt  4B,  CANCELLED 
Pickens,  SC,  Pickens  County.  NDB  RWY 

S   Or.-K 


Lexington.  TN.  Franklin -Wilkins,  VOR 
RWY  33.  Amdt.  9 

Effective  July  22.  1993 

Worthington,  NTvl.  Worthington  Muni. 

NDB  RWY  29.  Orig. 
Worthington.  NM.  Worthington  Muni. 

ILS  RWY  29.  Orig. 
Las  Cruces,  NM.  Las  Cruces 

International,  NDB-A,  Amdt.  3. 

CANCELLED 
Las  Cruces,  NM.  Las  Cruces 

International,  N'DB  RWY  30.  Orig. 
Las  Cruces.  NM.  Las  Cruces 

International.  ILS  RWY  30.  Orig. 
Dallas.  TX.  Addison.  LOC  RWY  33, 

Amdt.  2.  CANCELLED 
Dallas.  TX.  Addison.  ILS  RWY  33.  Orig. 

Effective  June  30.  1993 

Greenville.  SC.  Donaldson  Center.  ILS 
RWY  4.  Amdt.  3 

(PR  Doc  93-16912  Filed  7-1S-93:  8:45  am! 
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Bureau  o*  Ecc-nornic  A ia'vsis 

RIN  069'  ■••AAyC 

Direct  irvestment  Surveys    Cr\Br,ge  -n 
Reoortitng  Requirements  for  Foretgn- 
Owne<3  US   Benks  in  Quarterly  Survey 
ot  Foreign  Direct  Investment  in  the 
United  States 

AGENCY:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTXM:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  to  revise  the  requirements 
for  reporting  by  foreign-owmed  U.S. 
basics  in  the  Bureau  of  Economic 
Analysis'  quarterly  survey  of  foreign 
direct  investment  in  the  United  States, 
Under  the  new  rule,  all  U.S.  nonbanking 
affihates  of  foreign  direct  investors  will 
continue  to  report  on  revised  Form  BE- 
605.  Transactions  of  U.S.  Affiliate. 
Except  a  U.S.  Banking  Affiliate.  wi\h 
Foreign  Parent.  Both  incorporated  and 
unincorporated  affiliates  engaged  in 
banking  will  report  on  new  Form  BE- 
605  Bank,  Transactions  of  U.S.  Banking 
Affiliate  with  Foreign  Parent,  which  is 
tailored  specifically  for  reporting  by 
banking  affiliates.  Form  BE-606B. 
which  was  previously  used  for  reporting 
by  imincorjKjrated  banking  affiliates,  is 
discontinued.  Because  all  banking 
affihates  will  report  on  the  same  form 
and  because  the  new  bank  form  has 
been  tailored  specifically  to  banks. 
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reporting  by  these  entitles  should  be 
eased  and  clarified. 

EFFECnV€  DATE:  This  rulfl  will  be 
effective  August  16,  1993 

FOR  CURTXER  INFORUATKM  COtfTACT: 
Betty  L  Barker.  Chief,  International 
Investment  Division  (BE-50).  Bureau  cf 
Economic  Analysis.  U.S.  Department  cf 
Commerce,  Washington,  DC  202,30, 
phone (202)  523-0659. 
SUPPLEMEKTARY  MfOPMATKIN:  In  tlie 
March  8.  1993  Federal  Register.  Volume 
58,  No.  43.  58  FR  12912.  the  Bureau  of 
Economic  Analysis  (BEA)  published  a 
notice  of  proposed  rulemaking  that 
would  bring  reporting  by  U.S  banking 
affihates  on  the  quarterly  survey  into 
conformity  with  their  reporting  on  the 
BE-12.  Benchmark  Survey  of  FarsiRn 
Direct  Investment  in  the  United  .Sfa'Rs— 
1992  No  csm.ments  on  the  proposed 
rule  were  received.  Thus,  this  fi-iai  rale 
is  the  same  as  the  proposed  rule. 

The  two  forms  for  the  quarterly 
survey  affected  by  these  changHs — the 
BE-eos.  Transactions  of  US.  Affiliate, 
Except  a  US,  Banking  .Affiliate,  wiih 
Foreign  Parent  and  the  BE-605  Bank, 
Transactions  of  US  Banking  AffiSiatr 
with  Foreign  Parent — are  part  of  BEA  s 
regular  data  collection  program  for 
foreign  direct  investment  in  the  United 
States,  The  quarterly  s-LLTvey  is 
mandatory  under  the  L'lteraational 
Investment  and  Trade  in  Services 
Survey  Act  (22  U  S  C.  3101-3108.  as 
amended). 

The  quarterly  survey  is  a  sample 
survey  covenng  only  larger  U.S. 
affiliates — those  with  assets,  sales,  or 
net  income  that  exceed  S20  million.  The 
sam.ple  data  reported  in  Lhis  survey  will 
be  linked  to  data  from  the  BE-12 
benchmark  survey  m  ordar  to  denve 
universe  estimates  by  quarter  for 
benchmark  and  nonbenchmark  years. 
The  BE-12  is  BEA's  quinquennial 
census  of  foreign  direct  invest:Tv.?nt  in 
the  United  States,  it  collects  annual  data 
and  is  intended  to  cover  the  universe  of 
US.  affiliates. 

Because  the  BE-605  Bank  fonn  has 
questions  and  definitions  Lhat  a.-e 
targeted  speoficaily  at  banks,  it  should 
reduce  the  need  for  follow-up  contaf  t 
with  reporters.  It  will  also  help  avoid 
duplication  in  data  on  permanent 
invested  capital  reported  to  BFj\  and 
data  on  other  banking  claims  and 
babilities  reported  to  the  Treasury 
Department  on  Treasury  International 
Capital  report  forms.  This  changi:*  w;!i 
not  affect  the  public  reporting  burden 
for  the  quarterly  survey. 

The  new  rule  will  be  effective  Ai:h 
the  BE-605  and  BE-605  Bank  reports 
covering  the  third  quarter  of  1993. 


which  art.'  due  30  days  after  the  close  of 

that  quafHT 

Paperwork  Reduction  Act 

The  collection  of  information  required 
m  this  final  rule  has  been  approved  by 
OMH  iO.MB  No.  0608-0009). 

Public  reporting  burden  for  this 
<  ollatlion  :jf  information  is  estimated  to 
t>e  one  hour  per  response  (form).  The 
burden  on  a  US  affiliate  will  vary, 
however,  depiinding  on  the  number  of 
foreign  parents  tne  US.  affiliate  has. 
Tba  estimated  burden  of  one  hour 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate  or  any  other  a.'^pect  of  this 
collection  of  infomatioii,  including 
suggestions  for  reducing  burden,  may  be 
sent  to  the  Director.  Bureau  of  Econom.c 
.Analysis  (BE-1).  US  Department  of 
Commene.  Wa.shington.  DC  20230;  and 
to  the  Offic;e  of  .Mpnagement  and 
Budget,  Paperwork  Reduction  Pro)e<:t 
0608-0009,  Washington.  DC  20503. 

txecutive  Order  12291 

BEA  has  determined  that  this  final 
rule  is  not  "major"  as  defined  m  E  O 
12291  because  it  is  not  likely  to  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  r«;gions,  or 

(3)  Significant  a.iverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Older  12612 

This  fmai  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 

Regulatory  Flexibility  Act 

Tlie  General  Counsel.  Department  of 
Comimierce.  has  certified  to  the  Chief 
Counsel  for  Advocacy.  Smiall  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Most  small  businesses  are  not 
foreign  owned,  and  many  that  are  will 
not  be  required  to  report  in  the  survey 
because  their  assets,  sales,  and  net 


income  are  each  equal  to  or  less  than  the 
520  million  exemption  level  below 
which  reporting  is  not  required. 
Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared 

List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments.  Economic 
statistics.  Foreign  investment  in  the 
United  States,  Reporting  requirements. 

Dated;  May  3,  1993. 
J.  Steve  Landefeld, 

Deputy-  Director 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  part  806 
8S  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows; 

Authority:  5  U.S  C.  301.  22  I'S.C  3101- 
3108,  and  E.O   11961,  as  amended. 

§806.15    [Amended] 

2.  806.15(h)(1)  is  amended  by  deleting 
"Except  an  Unincorporated  Bank"  and 
inserting  in  its  place  "Except  a  US. 
Banking  Affiliate", 

3.  806.15{hK2)  is  amended  by  deleting 
"BE-Cu6B"  and  inserting  in  its  place 
■'BE-605  Bank",  and  by  deleting  "US. 
Banking  Branch  or  Agency"  and 
inserting  in  its  place  "U.S.  Banking 
Affiliate". 

[FR  Doc.  93-16838  Filed  7-15-93;  8:45  arol 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

[Docket  No.  FA88-62-002] 

Wisconsin  Electric  Power  Co.;  Order 
on  Request  for  Clarification  and 
Amending  Policy  Statement 
Concerning  Disclosure  of  Documents 
and  information  Obtained  In  Staff 
Audits;  Policy  Statement 

Issued  July  12.  1993. 
AGENCY:  Federal  Energy  Regulatory 
Commission:  DOE. 
ACTION:  Final  rule;  order  amending 
policy  statement  concerning  disclosure 
of  documents  and  information  obtained 
in  staff  audits. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  which 
authorize  disclosure  of  information  in 
cases  scheduled  for  formal  hearing 


provisions  < 
Commissio 

■•  Wiscoiuln 
Denvnng  Inter! 
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Ir.fnrmBtion  01 
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ent  m  the 
sjquirements. 


1  for  15CFR 

as  follows: 


led  by  deleting 
d  Bank"  and 
ppt  a  US. 


5-93.  8:45  ami 


unending 
ng  disclosure 
ition  obtained 


under  the  Natural  Gas  Act.  the  Federal 
Power  Act,  and  the  Interstate  Commerce 
Act  as  it  applies  to  the  regulation  of  oil 
pipelines,  if  the  information  is  relevant 
to  the  case.  PecRuse  of  the  differences 
belv.et3n  the  statutes  governing  the 
regulation  of  natural  gas  companies  and 
public  utilities  and  those  governing  oil 
pipelines,  the  Commission  is  deleting 
references  to  oil  pipelines. 
EFFECTIVE  D*fE:  July  12,  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Kasha  Ciaglo,  OfHce  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  Telephone: 
(202) 208-2165. 
SUPPLEMENTARv  INF0RMATK3N:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 

the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Commission's  Public  Reference 
Room,  room  3104.  941  North  Capitol 
Street  NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300.  1200,  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  tex1  of  this  final  rale  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance  The  complete  text  on 
diskette  in  WordPerfect  form  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  i>aDcm  Systems 
Corporation,  also  located  in  room  3104. 
94l"North  Capitol  Street  NE.. 
Washington  DC  20426 

On  A;jril  23.  1993.  the  Association  of 
Oi!  Pipe  Lines  (Association)  requested 
clarification  of  the  Commission's  order 
issued  in  this  proceeding  on  December 
28.  19.^2,'' 

Th-i  Order  amended  the  Commission's 
regulations  which  authorized  disclosure 
of  information  in  cases  under  the 
Natural  Gas  Aci  scheduled  for  formial 
hearing  if  the  information  .s  relevant  to 
the  case  The  Order  extended  the 
provisions  of  the  regulations  to 
Commiission  proceedings  under  the 


Federal  Power  Act  and  under  the 
Inte.-state  Commerce  Act  (ICA)  as  it 
applies  to  the  regulation  of  oil  pipelines, 
and  codified  the  provisions  of  the 
regulations  in  18  CFR  2.1b.J  The 
Commission  found  that  authorization  of 
the  release  of  information  specified  in  a 
prior  policy  statement  for  natural  gas 
proceedings  and  the  vmderlying 
rationale  are  equally  applicable  in  other 
Commission  proceedings.  In  particular. 
the  Order  provided  that  all  relevant 
information  acquired  by  the 
Commission  staff,  including  relevant 
workpapers  pursuant  to  a  staff 
investigation,  may  be  used  in 
proceedings  that  are  set  for  formal 
hearing  under  the  Natural  Gas  Act. 
Federal  Power  Act,  or  ICA  as  it  applies 
to  the  regulation  of  oil  pipelines.^ 

While  the  Association  does  not 
challenge  the  Commission's 
determination  to  authorize  staff  to  use 
in  a  hearing  information  obtained 
during  the  course  of  an  audit  or 
investigation,  it  argues  that  the  Order 
fails  to  explain  that  such  use  in  a 
hearing  should  not  constitute  a  license 
for  unrestricted  public  disclosure,  and 
that  the  Order  also  fails  to  recognize 
that,  in  appropriate  circumstances, 
disclosure  should  be  constrained  by  a 
protective  order. 

In  this  regard,  the  Association  argues 
that  the  oil  pipeline  industry  is  far  more 
competitive  than  the  industries  subject 
to  regulation  under  the  Natural  Gas  Act 
and  Federal  Power  Act.  and  that  oil 
pipeline  common  carriers  must  be 
especially  vigilant  in  protecting 
proprietary  and  commercially-sensitive 
information  from  public  disclosure.  The 
Association  adds  that  ICA  section  15 
(13) — whicli  has  no  counterpart  in  the 
Natural  Gas  Act  or  Federal  Power  Act- 
forbids  oil  pipeline  common  carriers 


from  disclosing  certain  information  to, 
or  permitting  certain  information  to  be 
acquired  by.  and  person  other  than  the 
shipper  or  consignee.*  The  Association 
states  that  the  new  §  2.1b  eUminates  an 
important  protection  that  would  ensure 
that  confidential,  proprietary,  or 
sensitive  information  obtained  during 
an  audit  or  investigation  is  not  disclosed 
so  as  to  cause  competitive  harm.  The 
Association  also  claims  that  disclosure 
of  information  under  the  terms  of  the 
revised  §  2.1b  could  subject  an  oil 
pipeline  to  criminal  liability  under  ICA 
section  15(14)  if  the  oil  pipeline  was 
determined  thereby  to  have  violated 
section  15(13). » 

The  Association  adds  that  oil 
pipehnes  typically  seek  protective 
orders  in  litigated  cases  under  Rule  410 


'-  Wiscoasin  Eisctnc  Power  Cun:pA.",v,  i)rdtir 
Deriving  interlocutory  AppeaJ  and  AjnentL.ng  Policy 
Stat=.raent  Concerning  Disclosure  of  DixTumenU  and 
ir.formBtion  Obtained  in  ,S!a/T  .^udlts  58  FR  468 
Canuary  6,  19«3).  W.  FERC  Sututes  »  Regulations 
1  "lO  959  (Decamber  Z8.  1992). 


2  Section  2.1b.  aa  revi»ed.  provides  that,  pursuant 
to  the  Coounission's  authority  under  the  Natural 
Gas  Act.  particularly  subjection  (b)  of  section  8 
thereof,  under  Lhe  Federal  Power  Act.  particularly 
subsection  (b)  of  section  301  thereof,  and  under  the 
Interstate  Commerce  Act  as  it  applies  to  regulation 
of  oil  pipelines,  particularly  subsection  (7)(f)  of 
section  20  thereof,  upon  request  by  a  party  to  the 
proceedings,  or  as  required  in  conjunction  with  the 
presentation  of  a  Commission  staff  case  or  stafTs 
cross-examination  of  any  other  presentation  therein, 
all  relevant  information  acquired  by  Commission 
staff,  including  workpapers  pursuant  to  any  staff 
Investigation  conducted  under  sections  B.  10.  or  14 
of  the  Natural  Gas  Act.  sections  301.  304  or  307  of 
the  Federal  Power  Act.  and  sections  12  and  20  of 
the  Interstate  Commerce  Act  as  it  applies  lo 
regulation  of  oil  pipelines  shall,  without  further 
order  of  the  Commission,  be  free  from  the  restraints 
of  said  subsection  (b)  of  section  8  of  the  Natural  Gas 
Act.  subsection  (b)  of  section  301  of  the  Federal 
Power  Act.  and  subsection  (7)(f}  of  section  20  of  the 
Interstate  Commerce  Act  at  il  applies  to  regulation 
of  oil  pipelines  regarding  the  divulgence  of 
Information.  «ylth  respect  to  any  matter  hernafter  set 
for  formal  hearing. 

'  m  FERC  Sututes  A  Regulations  at  30.745-46 


*  Section  15(13)  of  the  ICA  provides  that  it  shall 
be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  chapter,  or  any  officer,  agent,  or 
employee  of  such  common  carrier,  or  for  any  other 
person  or  corporation  lawhiUy  authorized  by  such 
common  carrier  to  receive  mformadon  therefrpm. 
knowingly  to  disclose  (o  or  permit  to  be  acquired 
by  any  person  or  corporation  other  than  the  shipper 
or  consignee,  without  the  ccnsent  of  such  shipper 
or  consignee,  any  information  concerning  the 
nature,  kind,  quantity,  destination,  consignee,  or 
routing  of  any  property  tendered  or  delivered  to 
such  common  carrier  for  Interstate  transportation, 
which  information  may  be  used  to  the  detriment  or 
prejudice  of  such  shipper  or  consignee,  or  which 
may  Improperly  disclose  his  business  transactions 
to  a  competitor:  provided,  (hat  nothing  in  this 
chapter  shall  be  construed  to  prevent  the  giving  of 
such  information  in  response  to  any  legal  proceM 
issued  under  the  authority  of  any  State  or  Fedanl 
court,  or  to  any  officer  or  agent  of  the  Government 
of  the  United  States  *  '  *  In  the  exercise  of  his 
powers  •  •  *. 

Congress  recodified  the  Interstate  Commerce  Aci 
as  49  U.S.C  10101  et  seq  in  1978.  Act  of  October 
17.  1978  Public  Law  95-473.  92  Stat  1337  (1978). 
Howe\'er.  the  recodification  excluded  from  the 
general  repeal  of  prior  statutes  those  laws  that 
vested  functions  in  the  Interstate  Commerce 
Commission  related  lo  the  transportation  of  oil  by 
pipeline  and  those  functions  and  authority  that 
were  transferred  to  the  Commission  by  sections  306 
and  402(b)  of  the  Department  of  Energy 
Organiiation  Act.  Id.  54(c),  92  SUt.  at  1470.  The 
prior  statutes  therefore  still  govern  the 
Commission's  authority  over  oil  pipelines. 

•Section  15(14)  of  the  ICA  provide*  that  any 
person,  corporation,  or  association  violating  any  of 
the  provisions  of  paragraph  1 3  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  for  Mch 
offense,  on  coovicnon.  shall  pay  to  the  United 
States  a  penalty  or  not  more  than  Si  .000. 

The  Association  notes  Uiat.  while  ICA  section 
15(13)  requires  earners  to  disclose  information  to 
the  Commission  staff  daring,  for  example,  audits. 
ICA  section  15(13)  is  arguably  broad  enough  to 
require  a  carrier  to  take  affirmative  steps  lo  prevent 
third  parties  from  acquiring  the  information 
supplied  to  staff  (or  at  a  minimum  lo  seek  the 
shipper's  consent  prior  lo  such  disclosures)  The 
Association  adds,  in  this  respect,  that  ICA  section 
20(7)(f)  prohibits  Commission  staff  from  disclosing 
information  obtained  during  the  examination  or 
inspection  of  reports,  records,  and  accounts  of 
carriers  except  upon  order  of  the  Commission  or  a 
court  According  lo  the  Association,  until  issuance 
of  the  order,  section  20(7)(f)  served  as  an  adequate 
prt>cedural  safeguard  against  the  uivrestricted  public 
disclosure  of  sensitive  shipper  data 
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of  the  Ck>inmission'B  Rulec  of  Practice 
and  Procedure*  to  prevent  disclosure  of 
sensitive  materia].^ 

However,  the  Association  is 
concerned  that  the  Order  appears  to 
ehminate  the  procedural  protections 
afforded  oil  pipeline  common  carriers 
and  shippers  under  Rule  410  (and  also 
ICA  section  20(7)(f)),  and  creates  a 
dilemma  for  the  carriers.  The 
Association  states  that,  under  tlie 
revised  S  2.1b.  proprietary  or 
confidential  information  may  become 
public  if  staff  places  the  material  into 
evidence  without  notice  or  warning,  or 
if  a  third  party  litigant  directs  discovery 
requests  to  staff,  rather  than  to  a  carrier 
The  Association  adds  thai  revised  ^  2  lb 
permits  use  of  the  information  from  an 
audit  "with  respect  to  any  matter  set  for 
formal  hearing,"  which  could  includH 
proceedings  in  which  an  audited 
pipeline  is  not  even  a  party. 

To  address  these  problems,  the 
.Association  requests  that  the 
Commission  clarify  revised  §  2.1b  as 
follows: 

First,  by  recognising  the  interests  of 
oil  pipelines  in  maintaining  the 
confidentiality  of  certain  data  in  either 
of  two  ways:  (a)  Requinng  Commission 
staff  to  obtain  appropriate  protective 
orders  under  Rule  410,  or  ib)  further 
amending  18  CFR  2.1b  to  e.xclude  from 
the  regulation  information  described  in 
section  15;i3)  ofLhe  ICA 

Second,  by  requinng  staff  to  nolif>'  the 
oil  pif)ehne  of  its  intent  to  use  and/'or 
produce  audit  or  investigatory 
information  daring  the  course  of  a 
formal  hearing  and  which  infonnation  it 
intends  to  use.  at  least  5  days  pnar  to 
use  and/or  disclosure.  This,  according 
to  the  Association  will  ensure  that  the 
o.I  pipeline  that  provided  such 
information  to  staff  is  afforded  a 
reasonable  opportunity  to  settle  a 
protective  order  pursuant  to  Rule  410. 


«  18  CFR  38'  410(1992)  Rul«  410  provide*  tliat 
!he  presiding  officec  amy  limit  diwovery  or  restrict 
p^iblic  di»clri«ur«  to,  among  olher  shings,  pr9»«rve 
t  pnviloge  of  a  participant,  perscn  or  R<3vtfrTun«nt 
a^eocy  t"Ruie  41CHcK3ii  «nd  u  a  means  u..  miu? 
othervriM  confidential  maner^  svajiable  tc  •?.» 
parficipanis  and  vM  pr<»%'«nt  pvit,ic  dssc; us'-i^   -  ile 
4iac)(6)). 

'The  AisociatioD  cKea  as  an  example.  Williams 
Pip*  LineCooipenv  51  FEHC  16  3,024  at  85,1 10 
(1990),  In  which  the  -J-ief  ludge  ,jsijed  ic  order 
compelling  discios'-ir*  jf  informst.on.  reesomng 
that  the  dijcio<ur«  in  the  absence  of  such  an  '^rci^T 
might  be  deemed  to  const) fute  a  vioUnon  "f  k;^ 
SectjQU  15(13!  Hh  order  also  di-ected  that  '.he 
diJclo*ur«  should  be  made  contingenl  apon.  ar.d 
lubiecl  to  a  protective  order 

Under  that  protective  order,  a  10- day  waiting 
period  wa*  eatabhshed  so  the  c*m«r  rauid  not:fy 
affected  shippers  of  the  a*rjie  of  the  jifrrmation 
required  to  be  disclosed  and  the  terms  of  tha 
protecave  oraer.  so  that  affected  ihjpp*irs  .:ouW 
exer^iM  whatever  remedies  ihey  may  have. 


Third,  by  clarifying  that  an  oil 
pipeline  cannot  be  found  to  be  in 
violation  of  ICA  section  15(13)  by  virtue 
of  staffs  disclosure  of  confidential 
informaiion  obtained  by  audit  or 
investigation 

Absent  these  revisions,  the 

■Associa'ion  argues  the  only  other 
alternative  available  to  the  carrier  would 
be  to  request  confidential  treatment  of 
audit  or  investigatory  information  at  the 
time  It  IS  furnished  to  staff.*  However, 
the  .Association  claims  that  this 
approach  applies  only  to  information 
that  a  person  is  compelled  to  produce. 
■40  tha'.  a  carrier  wuuld  have  to  cause 
staff  to  seek  a  subpoena  for  audit 
infonnation — a  cumbersome  and 
potentially  time-consuming  process. 

Discussion 

The  Coniinis.sion  has  r«considered  the 
revisions  made  to  §  2  1b  m  the 
December  28  Order  in  light  the 
Association's  concerns.  The 
Commission  believes  tliat  further 
revision  to  §  2  1b  is  warranted  because 
of  the  peculiar  differences  between  the 
statutes  governing  oil  pipelines  and 
those  governing  natural  gas  companies 
and  public  utilities  «  Ln  addition, 
existing  procedures  apparently  have 
been  adequate  in  allowing  disclosure 
and  use  of  information  while  also 
protecting  confidential  and  sensitive 
information.»o  Therefore  tha 
Commission  will  delete  the  references 
to  oil  pipelines  in  §  2  lb  Should  any 
problems  arise  in  Lhe  ^uture  regarding 
the  disclosure  or  use  of  such 
information  in  connection  with 
proceedings  set  for  formal  heanng.  they 
can  be  addressed  at  that  time.  Thus,  the 
Commission  will  amend  §  2.1b.  as  set 
forth  below.  The  revised  statement  of 
policy  is  effective  July  12.  1993. 
The  Commission  orders: 


•See  18  CFR  lb. 20.  which  provides  thai  any 
p>ersoii  compeUad  to  produce  oocMments  in  an 
mvetbgatioil  may  daim  that  the  in/ormabon  is 
axeoipt  frooi  mandatnrv  public  disclosure,  and  that 
ptlKlO  diall  then  prrrv,  itt  a  document,  and  a  second 
copy  of  the  document  witti  the  alleged  confidential 
Inibrmdt.in  r)«i»»ted.  and  indicate  on  the  original 
documHni  :!»  rmjuest  for  confidential  treatment  (and 
a  fUtecifiri'  specifvuig  ils  iusfificalion  for 
confiii«i.:mi  "••latment.- 

UnifT  't^.s  dpprrav-h,  she  CJommission  retains  the 
right  to  make  the  d«t»rminatinn  regarding  claims  of 
confidentiality.  N:t.ce  ,f  a  deciiion  to  deny  a 
claim.  an<lanopp<jrnjnity  to  respond,  la  to  be  given 
to  the  p«non  claiming  oinndentialily  no  iess  than 
fi%"«  d«y»  before  public  disclosure 

•  For  example,  ICA  sections  15(13)  and  15114) 
ragaxding  disclosure  of  shipper  information  involve 
only  oil  pipelines  and  not  adtural  gas  companiea  or 
public  utilities. 

'•See,  e.g..  William*  Pipe  Ljne  Company,  supni 
note  7,  In  which  disclosure  of  shipper  information 
was  made  subject  to  a  protei.tiv*  order 


Section  2.1b  is  revised  to  eUminate 
reference  to  oil  pipelines,  as  discussed 
in  the  body  of  this  order. 

List  of  Sabjects  in  18  CFR  Pari  2 

Administrative  practice  and 
procedure.  Electric  power,  Natural  gas, 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  part  2,  chapter 
!,  title  18,  Code  of  Federal  Regulations, 
as  set  forth  below. 

By  the  Commission, 
Loia  D.  Cashell. 

Seciviary. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authorityt  15  U  S.C.  717-717w,  3301- 
3432,  16  U.S  C.  792-825r,  2601-254.S.  42 
US.C,  4321-4361,  7101-7352. 

2,  Section  2.1b  is  revised  to  read  as 

follows: 

§2.1b    Availability  in  contested  cases  of 
Information  acquired  by  ataff  Investigation. 

Pursuant  to  the  Commission's 
authority  under  the  Natural  Gas  Act, 
particularly  subsection  (b)  of  .seciion  fl 
thereof,  and  under  the  Federal  Power 
Act,  particularly  subsection  (b)  of 
section  301  thereof,  upon  request  by  a 
party  to  the  proceedings,  or  as  required 
in  conjunction  with  the  presentation  of 
a  Commission  staff  case  of  staffs  aoss- 
examination  of  any  other  presentation 
therein,  all  relevant  information 
acquired  by  Commission  staff,  including 
workpapers  pursuant  to  any  staff 
investigation  conducted  under  sections 
8,  10,  or  14  of  the  Natural  Gas  Act,  and 
sections  30 1 ,  304  or  307  of  the  Federal 
Power  Act,  shall,  without  further  order 
of  the  Com.mission,  be  free  from  the 
restraints  of  said  subsection  (b)  of 
section  8  of  the  Natural  Gas  Act.  end 
subsection  (b)  of  section  301  of  the 
Federal  Power  Act.  regarding  the 
divulgence  of  information,  with  respect 
to  any  matter  hereafter  set  for  formal 
hearing. 

[FR  Doc.  93-16881  Filed  7-15-93;  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  625 

fFHWA  Docket  No.  92-8.  Notice  No  3] 

RIN2l2S-ACft4 

Design  Standards  for  Highways; 
Requirements  for  Roadside  Barriers 
and  Safety  Appurtenances 

AGENCY:  Federal  High  v.  a  v 
Administration  i'FHWA),"DOT. 
ACTION:  Final  rule 

SUMMARY:  This  document  amends  the 
guides  and  references  section  of  desiEii 
standards  for  highways  bv  listing,  for 
g-uidance  in  determining  the 
acceptability  of  roadside  barriers  and 
other  safety  appurtenances  for  use  on 
National  Hijj.hway  System  (NHS) 
projects,  the  National  Cooperative 
Highway  Research  Program  (NCHRi\i 
Report  350,  "Recommended  Procedures 
for  the  Safety  Performance  Evaluation  of 
Highway  Features."  1?91.  The  objective 
of  the  amendment  is  to  provide  an 
enhanced  level  of  crashwonhy 
performance  in  roadside  barriers  and 
other  safety  appurtenances  to 
accommodate  vans,  mini-vans,  pickup 
tracks,  and  4-wheel  drive  vehicles. 
EFFECTIVE  DATE:  August  16,  1993 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Jam^es  H.  Hatton.  Jr.,  Office  of 
Engineering  (202)  366-1329,  or  Mr. 
VV'ilbert  Baccus.  Office  of  the  Chief 
Counsel  (202)  366-0780.  Office  hours 
are  from  7:45  a.m.  to  4  15  p  m.,  e.t  , 
Monday  through  Fnday.  except  legal 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Snction 
1073  of  Public  Law  102-24C,  105  Stat 
1914.  The  Intermodal  Surf-see 
Transportation  Efficiency  Act  oi"  1991 
ilSTEA).  enacted  December  18.  1991, 
states  that  the  Secnrtan-  of 
Transportation  shall  initiate  a 
nilemaking  proceeding  to  revise  the 
guidelines  and  establish  standards  for 
installation  of  roadside  harxiars  and 
other  safety  appurtenances,  including 
longitudinal  barriers,  end  term.inals.  and 
crash  cushions.  Such  rulem.aking  shall 
reflect  state-of-the-art  designs,  testing, 
and  evaluation  criteria  contained  in 
National  Cooperative  Highway  Research 
Program  Report  230,  ' ■Recommended 
Procedures  for  the  Safety  Perf;  rrnanre 
Evaluation  of  Highway  Appurtenances 
relating  to  approval  standards  which 
provide  an  enhanced  levt-l  of 
crashworthy  performance  tc 
accommodate  vans,  nani-vans,  pickup 
trucks,  and  4-wheel  drive  vehicles. 


The  section  further  states  that,  not 
later  than  1  year  after  the  date  of 
enactment  of  this  Act,  the  Secretary 
shall  complete  the  nilomaking 
proceeding  and  i^sue  a  final  rule 
regarding  the  implementation  of  revised 
guidelines  and  standards  for  acceptable 
roadside  barriers  and  other  safety 
appurtenances,  including  longitudinal 
barriers,  end  terminals,  and  crash 

liShions  Such  revised  guidelines  and 
'.tandards  shall  accommodate  vans, 
mmi-vans,  pirJtup  trucks,  and  4-wheei 
drive  veiucles  and  shall  be  applicable  to 
the  refurbishment  and  replacement  of 
existing  roadside  barriers  and  safety 
appurtenances  as  well  as  to  the 
installation  of  new  roadside  barriers  and 
safety  appurtenances 

Currenilv   ;n  2  3  CFR  part  625.  the 
FTIVVA  recov;n;^es  guidance  on  the 
design  and  use  of  traffic  barriers  and 
other  safety  appurtenances  found  in  the 
.Amer.tan  .Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
publications,  "A  Policy  on  Geometric 
Design  of  Highways  and  Streets," 

StHiidard  Specifications  for  Highway 
Bridges,      Standard  Specifications  for 
Structural  Supports  for  Highway  Signs, 
Lum.inaires  and  Traffic  Signals," 

Roadside  Design  Guide,"  and  "Guide 
Spw.ifications  for  Bridge  Railings." 
None  cf  these  documents  expressly 
addre.sses  performance  with  the  vehicles 
cited  in  the  ISTEA  except  the  "Guide 
Spe(.:ifir.ations  for  Bridge  Railings," 
which  does  recommend  testing  bridge 
railings  with  a  pickup  tnick  (and  larger 
and  smaller  vehicles) 

The  Nationai  Cooperative  Highway 
Ke.'ioarrh  Prog'am:  (NCHRP)  Report  230, 
which  has  been  given  tacit  recognition 
by  the  FHWA.  does  not  include 
guidance  for  testing  or  evaluating  traffic 
barrier-s  or  other  safety  appurtenances 
(features)  with  the  vehicles  cited  in  the 
ISTEA.  However,  under  an  NCHRP 
project  a  replacement  for  Report  230  has 
been  developed.  The  replacement, 
NQiFJ'  Report  3'iO.  "Recommended 
Procedures  for  the  Safety  Performance 
Evaluation  of  Highway  Features."  1993. 
fiddresses  testing  and  evaluating 
appurtenances  with  pickup  trucks  and 
with  smaller  and  larger  vehicles.  The 
FKW'A  believes  that  following  the 
testing  and  evaluation  guidance 
contained  in  NCHRP  Report  350.  along 
with  appropriate  roadside  features 
selection  procedures,  will  result  in 
highway  aesign  and  upgrade  practices 
that  will  safely  accommodate  the 
\  ehicles  cited  in  the  ISTEA.  The 
information  and  practices  considered  in 
reaching  this  conclusion  are  recorded  in 
the  notice  of  proposed  rulemaking 
(NPRM)  that  appeared  at  58  PR  6914  on 
February  3. 1993,  and  in  the  comments 


received  in  response  to  the  NPRM  along 
with  the  nfV\  A  rt^sponses  to  those 
commen*''  ij-hsh;.*!-  ;  Solow 

Summan'  of  .SPR.M  (  ommpnii 
Received  and  FKW  f  Re«ponM»« 

A  total  of  eight  respondents 
commented  on  the  NPRM.  Five  of  the 
respondents  represent  state  departments 
of  transportation  (state  representatives), 
one  represents  a  highway  safety 
advocacy  organization  (safety  advocate), 
one  represents  a  highway  safety 
hardware  manJai  ;,^,-er  (manufacturer), 
and  one  is  a  civil  engineering  professor 
and  accident  investigation  team 
coordinator  from  a  Canadian  university 
(professor).  The  comments  received  fall 
into  four  categories: 

1.  Appropnateness  of  adoption  of 
NCHRP  Report  350; 

2.  Specinc  details  in  Report  350  test 
procedures; 

3.  Effects  of  Report  350  on  existing 
practices;  and 

4.  Acceptability  of  specific  traffic 
barriers. 

Only  one  respondent,  a  state 
representative,  expressed  explicit 
opposition  to  adoption  of  Report  350. 
He  opposed  adoption  because  the 
guidance  in  Report  350  for  testing 
bridge  railings  differs  from  that  found  in 
the  AASHTO's  "Guide  Specifications 
for  Bridge  Railings."  On  the  other  hand, 
two  state  representatives,  the 
manufacturer,  and  the  advocate 
expressed  support  for  the  adoption  of 
Report  350.  The  remaining  respondents, 
two  state  representatives  and  the 
professor,  appeared  to  accept  adoption 
of  Report  350.  but  were  desirous  of 
having  their  views  considered  in  its 
application. 

The  manufacturer  suggested  that  test 
procedures  in  Rejiort  350  for  truck- 
mounted  attenuators  (TMAs) 
imnecessarily  increase  the  difficulty  of 
meeting  the  acceptance  criteria  in  the 
report.  The  manufacturer,  one  state 
representative,  and  the  professor 
expressed  reservations  on  the  choice  of 
a  V4-ton  pickup  truck  as  a  standard  test 
vehicle.  And  the  professor  had 
objections  to  the  sharp  pass- fail 
demarcations  in  the  acceptance  criteria. 
He  also  suggested  that,  in  the  light  of 
current  video  recording  equipment, 
using  film  to  record  crash  tests,  as  is 
recommended  in  Report  350.  is 
anachronistic.  The  FHWA's  reactions  to 
these  comments  will  be  disciissed 
further  below.  In  sum.  the  FHWA  does 
not  consider  the  comments  to  have 
sufficient  merit  to  cause  it  to  not  adopt 
the  full  report. 

In  administering  its  policies  upon 
which  application  of  Report  350  might 
impinge,  the  FHWA  expects  to  favorably 
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addrfls*  the  state  representatives 
concerns  ever  the  potential  impact  of 
Report  350  on  highway  agency 
practices.  The  manner  in  which  the 
FHW'A  plans  to  accomplish  this  is 
disrussed  below 

The  advocate,  in  comments  to  the 
advance  notice  of  proposed  raiemaking 
that  appeared  at  5  7  FR  4941  on  Fwhniary 
11.  1992,  suggested  that  the  FH\V.\ 
should  prohibit  the  use  of  certain  tvpes 
of  roadside  hardware.  The  FHV.',^ 
responded  in  the  MPRM  to  those 
comments,  taking  issue  with  the 
advocate's  positions.  Now,  the  acivo<:ate 
has  restated  some  of  his  earher 
positions.  The  FHW'A  contir.ues  to 
disagree  with  the  advocate  The 
FHW'A's  reasons  for  this  continueu 
disagreement  are  set  forth  below. 

Detailsd  Re«pon«es  to  Comments 
deceived  on  NTRM 

Ln  the  following  responses.  ro:r.ments 
from  each  of  the  state  representat-vps 
are  identified  by  indicating  the  sovir  e 
as  from  representative  no   1 , 
representative  no  2.  etc.,  with  the 
number  representing  the  order  in  which 
comments  were  received.  The  responses 
are  grouped  according  to  the  four 
categones  cited  in  the  summary  of 
comments  given  above 

Before  going  into  the  comments  a:id 
the  FHWA  responses,  the  FHWA  offers 
the  following  general  obser.ation.  The 
testing  procedures  in  Report  350.  as 
well  as  its  predecessors,  are  intended  to 
represent  very  high-demand  conditions 
relative  to  the  anticipated  range  of 
service  demands.  Therefore,  an  existinq 
or  special-use  feature  failing  to  meet 
Report  350  acceptance  criteria  under  the 
test  conditions  prescribed  for  a  given 
test  level  might  have  a  very  wide  rang*) 
of  service  conditions  under  which  ;t 
could  be  expected  to  serve  quite 
acceptably  Thus,  one  should  not  infer 
that  failure  to  meet  Report  350 
acceptance  cntena  means  that  a  feature 
is  totally  without  merit.  This  point  will 
be  of  particular  significance  when 
judging  the  need  for  replacing  or 
upgrading  features  previously 
considered  acceptable.  It  may  also  be 
significant  when,  because  of  costs  or  site 
conditions,  one  is  faced  with  doing 
nothing  to  enhance  safety  or  doing 
something  less  than  meets  the 
established  acceptance  critena.  This  is 
not  intended  to  suggest  that  the  FITVV.X 
will  be  highly  receptive  to  deviations 
from  the  guidance  in  Report  350  The 
comment  is  offered  merely  to  indicatH 
that  the  FHWA  recognizes  that  the 
servica  performance  between  passing 
and  failing  features  may  not  be  as  great 
as  might  be  inferred  from  results  of  the 
preachbed  tests  and,  tt  limes,  there  will 


be  a  need  to  apply  professional 
judgment  regarding  the  retention. 
upgrading,  or  selection  of  a  feature  a;  a 
specific  site. 

Comments  and  Responses  en 
Appropriateness  of  Adoption  ofNCHRP 
Report  350 

Those  commenting  in  support  of 
adoption  of  Report  350  (representatives 
no.  1  and  no,  3,  the  manufacturer,  and 
the  advocate)  did  not  all  cover  the  same 
points  but  there  was  considerable 
overlap  in  what  they  offered. 
Representative  no.  3,  an  engineer  with 
over  23  years  experience  in  crash  testing 
highway  features,  having  authored  or 
coauthored  over  50  resea.T.h  reports  on 
crash  tests,  served  on  the  NCHRP  panel 
that  oversaw  the  writing  of  Report  350. 
His  comments,  which  follow  seem  to 
capture  the  sum  of  the  positive 
comments  received. 

I  strongly  agree  that  the  National 
Cooperative  Highway  Research  Progran 
(NC^^RP1  Report  350  should  be  incorporBred 
into  the  I'Kkiides  and  References"  section  of 
23  CFR  part  625  for  guidance  nn  the 
acceptability  of  roadside  baryiers  and  other 
safety  appurtenances  for  use  on  federal  aid 
projects. 

NCHRP  Report  350  is  a  needed  update  of 
NCHRP  Report  230  published  in  19B1.  which 
was  Itself  carefully  written   NQ'iRP  Report 
350  was  written  by  Hayes  Ross  and  his 
colleagues  at  the  Texas  Transjxirtation 
Institute  and  by  Jarvns  Michie  a  consultant. 
perhaps  the  foremost  exp<:T*s  m  the  field  of 
roadside  safety  in  the  world  today  The 
writing  of  the  report  w,is  overieen  by  an 
NCHRP  technical  par.pl.  wh;ch  included 
several  experts  :n  the  field  In  addition,  the 
SMtxmd  draft  of  the  rejxjrt  was  reviewed  by 
;.  lose  to  too  persons  m  the  field  of  roadside 
safetvl.l  inciading  virtually  all  persons 
er.gaged  .n  crash  testing,  and  representatives 
fnim  state  DOT'S.  FHW.A.  academia,  private 
industrv  arid  foreign  coi^ntries.  The  final 
doruraer.t  is  as  rinse  to  a  consensus  report 
as  IS  prartifally  feasitjle  and  appears  to  have 
wide  ((eneral  suppf.rt 

I  also  support  the  FHWA  position  to 
consider  the  new  standard  test  vehicle,  a  V«- 
ton  pickup  truck,  as  a  representative  vehicle 
for  the  various  "light  trucks"  listed  in  [the] 
l.STF.A  that  must  be  accommodated  by 
rtiadside  features  That  is  a  reasonable 
appma'.h   !f  resea-Th  that  is  underway  now 
snows  :ater  *:iat  add.tional  tests  for  specific 
vehicles  are  needed,  those  can  be  added  at 
a  later  date  They  should  only  be  added  if 
crash  test  research  shows  the  necessity  for 
them 

NCHRP  Report  350  incorporates  some 
.mportant  impnivenwnts  over  NCHRP  Report 
2,'i()  It  describes  in  detail  up  to  su  test  levels 
for  various  rtiadside  safety  features  with  test 
conditions  that  vary  vehicle  speed,  approach 
langiei,  weight  and  sire  (configuration).  The 
standa.'d  test  vehicles  chosen  provide  a  better 
representafKin  of  the  vehicle  population  than 
'nose  n  NCHRP  Report  2,10  Therefore, 
.NCHRP  Report  350  now  includes  standard 


crash  tests  that  cover  possible  impact 

conditions  for  all  types  of  r:>adwaysl,l 
including  low  speed,  lightly  used  local  roads 
to  busy  freeways  with  dense  populations  of 
h3a\7  trucks  wh^re  "s'op  ever,^hiiig" 
barriers  aie  needed  NCHRP  Report  350  aNo 
includes  several  tv-pes  of  roadside  safety 
fpdtures  that  were  barely  mentioned  in 
NCHRP  Report  230. 

1  would  like  to  support  the  use  of  the  S.I. 
metric  system  of  units  in  NCHRP  Report  350 
T!.e  sooner  wa  make  the  conversion  fxo.'n 
English  to  metric  units,  the  better,  even 
though  there  may  be  some  minor  temporary 
iiiconvenience  Thi.s  change  will  put  us  in 
harmony  w-ih  virtually  evarv'  ether  country 
:n  the  world  and  should  be  a  boon  to 
technical  communication,  at  least  in  the  field 
ofrciadside  safety  features. 

Finally,  !  concur  with  the  FKVVA  response 
to  comments  NCHRP  Report  350  should  be 
adopted  and  implemented  at  tlie  earliest 
possible  time. 

Representative  no.  4  cites,  as  reasons 
for  not  adopting  Report  350,  the 
differences  between  the  test  procedures 
in  Report  350  and  those  in  the  AASHTO 
"Guide  Specifications  for  Bridge 
Railings,"  work  currently  underway 
under  NCHRP  Project  22-8  evaluating 
those  guide  specifications,  and  work 
under  NCHRP  Project  12-33,  as  a  part 
of  the  development  of  a  new  bridge 
design  specification,  producing  a  new 
bridge  railing  design  specification  He 
indicates  his  agency's  position  will 
remain  the  same  "until  the  parties 
involved  in  these  projects  can  establish 
consistent  crash  test  criteria."  The 
FHWA  recognizes  the  inconsistencies 
cited  by  representative  no.  4  and  will  be 
working  with  the  appropriate  parties  in 
an  attempt  to  eliminate  them.  The 
developers  of  Report  350  knowingly 
created  the  inconsistencies  that  exist, 
believing  that  the  test  matrix  in  Report 
350  was  the  most  appropriate  one  to 
recommend.  The  FHWA  believes  the 
guidance  in  the  guide  specification  and 
Report  350  are  both  acceptable  and  not 
so  far  apart  that  they  cannot  be  used  in 
parallel  until  they  are  reconciled.  Thus, 
the  FHWA  does  not  see  these  existing  or 
potential  inconsistencies  as  bases  for 
deferring  adoption  of  Report  350.  This 
issue  of  application  of  Report  350  in  the 
presence  of  the  guide  specifications  will 
be  discussed  further  below. 

Comments  and  Responses  on  Specific 
Details  in  Report  350  Test  Procedures 

In  various  ways  the  respondents 
questioned  the  choice  of  a  3/4-ton 
pickup  truck  as  a  test  vehicle. 
Representative  no, 2  wrote: 

This  rule  proposes  that  " — testing  under 
NCHRP  Report  350  guidelines  will  require 
testing  with  automobiles,  thus  ensuring  safe 
performance  for  a  wide  range  of  vehicle 
types."  This  statement  is  misleading  since 
the  only  automobile  tests  Included  are  with 
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very  srcall  cars  of  820  kg  {"  800  lb)  or  less  " 
Thfl  majcrrv'  of  most  madiuin  and  large  cjir% 
on  the  DRd  'odHV  a,-^  n6C  k^  f.'iOOn  in'  t;-> 
!S90  itg  i35f>0  it)^  This  points  out  the  nwd 
f(jr  H  reflwnabie  test  to  rt»pr«s*>nt  most  cars  on 
;r:o  r-iai  trxJay  and  for  many  years  to  come. 
Piacrig  a  snT:;)iith  bias  on  all  roadside 
bamer<i  tn  rr-strh;n  3/4-ton  pickup  trucks  is 
nu\  tfpprnprijte  t>ef.ause  it  will  result  in 
p'v  ('<...  ',  f>  ':  a-r.pr  stj-er.gths. 

inu  r.^oiiulacturer  observed: 

The  3/4  ton  pick-up  truck  represents  a 
much  smaller  percentage  of  pick-up  trucks 
than  the  1/2  ton  pick-up  truck  and  has  a 
higher  center  of  mass  and  bumper.  However, 
It  IS  understood  that  the  suitability  of  the 
specific  vehicle  chosen  will  be  reviewed  in 
NCHRP  Project  Number  22-11. 

While  not  directly  questioning  the  3/4- 
tori  pickup  truck  as  a  test  vehicle,  the 

professor  dc«>s  suggest.  "[t]hetest 
vehicle  shouii  rspresent  the  population 
cf  vehicles  in  the  state/country  where 
the  harriwr  is  heinc  placed," 

Tho  FHWA  finds  the  rea.sons  given  by 
the  a.ithors  uf  Report  330  for  the  choice 
of  the  3/4-ton  pickup  Irat-k  are  logical 
and  acceptable.  The  FHWA  will  be 
concenied  if  the  vehicles  selected  for 
testing  show  a  sigraficant  variation  m 
physical  characteristics  (bumper  heights 
and  configurations,  locations  of  centers 
of  mass,  wheel  and  suspension  designs, 
etc).  Should  tolerances  en  such  vehic'e 
characteristics  given  m  Report  350 
prove  to  be  inappropriate,  the  FHWA 
will  seek  to  have  ihem  revisctd  or  issue 
I's  own  guidance,  if  necessary.  Using 
the  3/4-ton  pickup  fuck  as  a  test 
vehicle  along  wi'.h  a  small  car  to  qualif\' 
traffic  barriers  may  result  in  an 
extension  in  the  range  of  vehicles 
contained  by  new  qualified  barriers 
beyond  that  contained  by  typical 
barr'ers  currently  avaii.ible'  The  FHW.^, 
however,  is  not  certisin  this  will  be  the 
outcome.  Nevertheless,  if  it  is,  since  the 
light  tn;,;  ks  Lhe  3/4-tQn  pic  kup  truck  i,s 
iiitendeci  to  represent  a.^e  a  rjla'.ively 
large  portion  of  the  vehicle  fleet,  this 
would  seem  appropriate  and  in  line 
with  the  directions  given  by  the 
Congrass.  Finally,  with  regard  to  the 
professors  suggestion  that  the  test 
vehicles  should  represent  the 
pi  puiation  of  vehicles  in  the  locality 
where  the  tested  features  are  to  be  used, 
the  FflWA  is  in  basic  agreement.  It 
believes,  however,  that  properly  chosen 
tpst  vehicles  can  ser\'e  as  surrogates  for 
ra'her  wide  ranges  of  other  vehicles.  It 
uiso  believes  the  test  vehicles 
reiioni.mended  m  Report  350,  when 
coupled  with  the  multiple  test  levels 
appr  jach  the  report  also  recommends, 
will  properly  address  needs  throughout 
the  United  States. 

Representative  no.  1  suggests  that  the 
2000  kg  vehicle,  whici  represrrts  a 


large  percentage  of  automobiles  and 
pick-up  trji  ks,  should  be  represented  in 
the  test;r.>i  for  work  zone  and  other 
areas.  This  sui;gf's!ion  was  included  in 
a  general  Suggestion  Lhat  a  development 
and  testing  program  be  undertaken  to 
ensure  that  there  is  a  full  array  of 
features  meeting  the  requirements  of 
Report  350  available,  which  will  be 
addressed  later.  The  reason  for 
addressing  the  suggestion  to  test  certain 
features  with  the  2000-kg  vehicle 
(pickup  truck)  here  is  that  it  appears  to 
question  the  logic  of  the  testing 
procedures.  It  is  true  that  the  test 
procedures  in  Report  350  only  call  for 
testing  support  structures,  work  zone 
traffic  control  devices,  and  breakaway 
utility  poles  with  a  small  car.  On  the 
other  hand,  it  calls  for  testing  work  zone 
barriers  (longitudinal  barriers  and  crash 
cushions)  and  TMAs  with  a  pickup 
truck.  The  reason  the  authors  of  Report 
350  only  recommended  testing  certain 
features  with  small  cars  was  their  belief, 
based  on  research  findings  with  small 
and  large  cars,  that  for  those  features  the 
small  car  test  would  be  the  most  severe. 
Currently  the  FHWA  has  no  evidence 
upon  which  to  challenge  the  authors' 
!udgment  on  this  issue.  Should  field 
experience  or  small  car  test  results  ever 
suggest  otherwise,  it  will  act  to  have  the 
testm^j  and  evaluation  procedures 
revised. 

For  TMAs,  Report  350  recommends 
that  "[f]or  tests  with  the  700C  or  820C 
vehicles  [small  cars),  the  supporting 
truck  should  be  placed  against  a  rigid 
barrier  to  prevent  any  forward 
movement."  The  manufacturer  suggests 
this  requirement  will  fail  some  existing 
TMAs  qualified  for  70-km/h  impacts 
(test  2-50)  and  will  result  in  making  the 
attainment  of  a  qualified,  practical  100- 
km/h  TMA  (test  3-50)  very  unlikely,  the 
problem  being  that  without  the  support 
vehicle's  roll-ahead  (actually,  skid- 
ahead)  the  length  requirement  for  a 
passing  TMA  becomes  unacceptable. 
After  investigating  the  manufacturer's 
claims,  and  noting  that  there  are 
currently  no  100-km/h  TMAs  that  will 
meet  Report  350  guidelines,  the  FHWA 
has  concluded  that  the  70-km/h 
requirements  for  TMAs  (tests  2-50.  -51, 
-52,  and  -53)  in  Report  350  should  be 
accepted  as  written  but  that  those  for 
100-km/h  TMAs  (tests  3-50,  -51.-52, 
and  -53)  s'-     li  be  revised.  The 
revision  lT^'  F  i;V,A  will  accept,  until 
the  state-of-the-art  should  indicate 
otherv\is6.  is  that  a  TMA  that  qualifies 
under  a  100-km/h  small  car  test  where 
the  support  vehicle  only  has  its  brakes 
set  and  is  in  second  gear  (test  3-50.  as 
modified  here)  will  be  considered 
acceptable  if  all  other  Report  350 


requirements  are  met  and  if  it  passes  the 
prescribed  70-km/h  small  car  test  (test 
2-50). 

The  manufacturer  expressed  doubts 
that  TMAs  can  be  made  to  pass  the  off- 
center  head-on  and  off-center  angle  tests 
(tests  2-52  and  2-53  and  3-52  and  3- 
53)  shown  in  Report  350.  Since  these 
tests  are  described  as  optional  in  Report 
350,  until  the  state-of-the-art  should 
indicate  otherwise,  the  FHWA  wiU  not 
consider  it  essential  that  the  acceptance 
criteria  be  met  under  these  tests. 
Nevertheless,  it  will  recommend  that 
the  tests  be  run  in  a  qualification  series 
for  reference  and  comparison  purposes. 

Two  of  the  evaluation  criteria  in  the 
"Safety  Evaluation  Guidelines"  table  in 
Re{>ort  350  (page  55)  read  as  follows: 

L  The  occupant  Impact  velocity  In  the 
longitudinal  direcllon  should  not  exceed  12 
m/s  and  the  occupwnt  ridedown  acceleration 
In  the  longitudinal  direction  should  not 
exceed  20  g's. 

N.  Vehicle  trajectory  behind  the  test  article 
is  acceptable. 

The  draft  of  Report  350  available  when 
the  NPRM  was  issued  showed  criterion 
"L"  applicable  to  50-.  70-.  and  100-km/ 
h,  20-degree  pickup  truck  tests  where 
the  vehicle  is  centered  on  the  mid- 
length  of  a  nonredirective  crash 
cushion.  Neither  the  authors  nor  the 
Report  350  oversight  panel  intended  for 
criterion  "L"  to  apply  to  these  tests.  The 

f)ublished  version  of  Report  350  no 
onger  shows  criterion  "L"  applicable  to 
these  tests  and,  where  the  draft  did  not 
show  criterion  "N"  appUcable  to  these 
tests,  the  published  version  does.  The 
manufacturer  raised  issues  based  on 
wording  in  the  draft  report.  The  FHWA 
conciu^  in  the  published  version  of  the 
report  and  believes  the  changes 
eliminate  the  related  concerns  of  the 
manufacturer. 

Comments  and  Responses  on  Effects  of 
Report  350  on  Existing  Practices 

With  the  one  minor  exception 
discussed  above  regarding  whether  the 
Report  350  guidelines  adequately  cover 
full-size  automobiles,  none  of  the 
respondents  suggested  the  guidelines 
might  have  an  adverse  effect  on  safety. 
To  the  contrary,  fiDm  the  comments  of 
nearly  all  of  the  respondents  one  can 
infer  that  they  expect  adoption  of  Report 
350  will  have  a  positive  effect  on  the 
quality  of  acceptable  highway  features, 
particularly  traffic  barriers.  On  the  other 
hand,  four  of  the  five  state 
representatives  indicated  some  concern 
over  potential  appUcations  of  the  report 
guidelines.  Comments  by  representative 
no.  1  seem  to  capture  most  of  the 
concerns  expressed  by  the  other 
representatives.  After  commenting 
positively  on  Report  350.  and 
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specifically  applauding  its  multiple  test 
levels  approach,  he  went  on  to  ?ay 

Our  primary  areas  of  concern,  in  add-tion 
to  Ih.e  -iarety  of  the  traveiing  public,  are  (a) 
EcomTiiC  jnpiac's  and  costs  of  new  systems, 
fb)  uniform  nanonal  application  of 
procedures,  ar.d  c)  tort  liability  aspect*. 
NCHRP  Pi^iect  22-9,  "ImprovBd  Pnx;edure« 
for  C/ist  EffectivBness  Analysis  of  Roadside 
Safe'y  Fdatur^s!  ]    must  definitely  address 
these  riTxems  in  order  to  assist  the  states  in 
a  'unifurm.  affordable,  and  logical 
implementation. 

Voiced  a  little  differently, 
representatives  nos.  2,  4  (as  previously 
mentioned),  and  5  expressed  concerns 
about  the  effects  testing  and  acceptance 
procedures  in  Report  350  might  have  on 
the  acceptability  of  existing  barriers.  In 
addition,  representative  no.  2  requested 
clarification  of  statements  in  the  NPRM 
regarding  application  of  Report  350. 
In  response  to  these  expressions  of 
cpp.retr.  =ind  requests  for  clarification. 
tne  FHW.A  offers  that  it  wants  the 
transition  to  the  application  of  the 
Report  350  guidelines  to  cause  as  little 
disruption  as  possible,  consistent  with 
detansibMe  wfety  objectives  Rt^port  350 
does  depart  in  some  significant  ways 
from  the  testing  guidelines  in  Report 
2.10  and  the  .A.A.Sfn"0  "Guide 
Specification.s  tor  Bndge  Railings."  On 
the  otjier  hand,  its  authors  were  well 
aware  of  the  existence  of  those  guides 
and  made  an  effort  to  approximately 
integrate  the  longitudinal  barrier  testing 
guidance  from  both  into  Uie  Report  350 
guidance.  The  pickup  truck  test  of 
Rftport  350's  test  level  3  is  an 
approximation  of  the  hii^h-speed.  large- 
car  test  of  Report  230.  And  test  levels  2. 
4  and  5  of  Report  350  are  intended  to 
b<s  approximdte  matches  for  the  testing 
requirements  for  performance  levels  1, 
2,  and  3,  respectively,  in  the  guide 
speafications  While  the  FHWA 
considers  it  important  to  immediately 
start  tasting  proposed  new  designs  for 
features  or  for  refofits  for  existing 
features  according  to  the  new 
guidelines,  it  recognizes  that  there  is 
likely  '0  be  work  underway  at  the  time 
of  the  adoption  of  th.s  nile.  For  this 
reason  it  intends,  for  nine  months 
following  adoption  of  this  rale,  to 
consider  for  acceptability  proposed  new 
or  new  retrofit  designs  qualified  under 
test  procedures  and  evaluation  criteria 
acceptable  immediately  prior  to 
Adoption  of  this  rule.  Also,  be<:ause  of 
the  similarities  between  the  Report  230 
and  guide-specification  guidance  and 
that  in  Report  350.  the  FHWA  intends. 
for  five  years  after  adoption  of  this  rule. 
to  accept,  for  use  on  NHS  projects. 
features  previously  qualified  under  the 
guidance  in  those  earlier  documents.  In 
the  intervening  period  the  F'HWA.  in 


cooperation  with  the  states  and  the 
NCHRP.  expects  to  advance  the  state-of- 
the-art  in  the  evaluation  and  selection  of 
traffic  barriers  to  the  point  where  one 
can.  possibly  with  input  needed  from 
crash  tests,  analytically  compare  the 
merits  of  leaving  a  barrier  in  place, 
upgrading  it.  or  replacing  it  or  compare 
the  merits  of  alternative  designs  for  use 
under  specified  conditions.  While,  after 
five  years,  the  FHWA  fully  intends, 
where  applicable,  for  new  and 
reconstruction  NHS  projects  to 
incorporate  only  those  features  found 
acceptable  under  the  guidelines  in 
Report  350,  it  also  recognizes  that 
Report  350,  itself,  may  be  obsolete  or 
there  may  be  safety  or  economic 
justification  for  a  different  course  of 
action.  Thus,  the  FHWA  wants  to  assure 
all  that  during  the  scheduled  transition 
period  it  will  continually  reassess  its 
position.  It  is,  however,  highly  unlikely 
that  five-year  old,  or  greater, 
investments  in  the  development  of 
features  will,  of  themselves,  be  very 
influential  in  the  outcome  of  its 
reassessments.  On  the  other  hand,  it  is 
probable  that  bridge  railings  found 
acceptable  under  the  "Guide 
Specifications  for  Bridge  Railings"  will 
be  judged  as  meeting  Report  350 
requirements  for  those  test  levels  that 
are  approximately  equivalent  to  those  in 
the  guide  specifications.  This  may  not 
be  true  for  Report  230  qualified  barriers 
because  of  the  center  of  mass  of  the 
2000P  (pickup  truck)  test  vehicle.  The 
need  for  retesting  currently  acceptable 
roadside  safety  features  to  evaluate  their 
ability  to  accommodate  vehicles 
identified  in  the  ISTEA  will  be  assessed 
through  activities  underway  or  planned 
by  the  NCHRP  and  the  FHWA  It  is 
anticipated  that  the  determination  of  the 
need  for  testing  and  any  needed  testing 
can  be  completed  within  the  five-year 
transition  period. 

Representative  no.  2,  after  offering 
arguments  against  using  a  V«-ton  pickup 
truck  and  observing  that  the  center  of 
mass  of  the  pickup  is  significantly 
higher  than  that  of  the  typical 
automobile,  commented,  "itjhe 
construction  and  testing  of  taller 
barriers  for  all  roadways  regardless  of 
traffic  volume  will  have  a  significant 
fiscal  impact."  In  a  similar  vein, 
representative  no.  5  commented,  "it  is 
important  that  special  consideration  be 
given  to  low-volume,  lo<:al  highways 
where  relatively  low  vehicle-miles  of 
travel  greatly  reduce  the  chance  of 
accidents."  The  P'HWA's  views  on 
whether  the  V4-ton  pickup  truck  is  an 
appropriate  test  vehicle  have  already 
been  discussed.  At  this  point,  the 
FHWA  merely  observes  that  pickup 


trucks  are  a  significant  portion  of  the 
traffic  on  rural  low-volume  roads.  The 
i^ool  of  matching  cost-effective  biirriar 
performance  capacity  to  serMc.e 
conditions  cannot  be  met  by  test 
procedures  alone.  There  must  be  a 
related  selection  procedure.  While 
reasonable  people  could  have  come  up 
with  different  tests  and  different  test 
levels  than  those  in  Report  350.  it  goes 
^drt.her  than  any  guidance  offered 
previously  to  encourage  the 
development  of  traffic  barriers  to  meet 
site-specific  needs.  The  development  of 
a  complementary  selection  procedure, 
which  is  expected  within  a  few  years, 
should  allay  the  concerns  of  those 
responsible  for  low-volume  roads. 

The  test  speeds  for  test  levels  1  and 
2  are  below  the  speed  limits  or 
operating  speeds  on  many  highways 
where  barriers  meeting  these  test  level 
requirements  might  be  appropriate.  The 
FHWA  does  not  see  this  as  a  problem. 
A  test  run  at  a  given  speed  and  angle  is 
a  surrogate  for  many  other  speed  and 
angle  combinations.  Thus,  barriers 
meeting  the  requirements  of  test  levels 
1  and  2  will,  albeit  at  lower  impact 
angles  or  with  lighter-weight  vehicles, 
have  the  capacity  to  perform 
satisfactorily  under  higher  speed 
impacts.  It  will  .simply  require  that  the 
selection  procedures  take  into  account 
site  conditions  and  the  performance 
limits  of  candidate  b  irriers  to  determine 
if  the  lower  test  level  barriers  are 
appropriate  for  a  site,  not  a  matching  of 
test  speeds  with  highway  speeds, 
which,  historically,  has  never  been 
demanded. 

To  those  who  suggested  an  urgent 
need  for  a  crash  test  program  to  meet  the 
five-year  target  for  full  implementation 
of  Report  350  requirements,  the  FHWA 
believes  that  there  will  be  only  a  few 
instances  where  there  will  be  a  need  to 
develop  new  features  or  to  run  a 
complete  series  of  Report  350  tests  to 
requalify  an  existing  feature.  It  expects, 
as  previously  indicated,  that  on-going 
a:.d  scheduled  research  will  reveal  any 
such  needs  within  the  next  few  years 
and  it  will  take  such  measures  as 
needed  to  ensure  that  they  are  met. 

Comments  and  Responses  on 
Acceptability  of  Specific  Traffic  Barriers 

The  advocate  rejected  FHW.\'s  NPRM 
response  to  his  recommendations  that 
certain  roadside  hardware  not  be 
accepted  by  FHWA,  which  he  offered  in 
response  to  the  advance  notice  of 
proposed  rulemakeing  that  appeared  at 
57  FR  4941  on  February  11.  1992.  He 
went  on  to  offer  evidence  in  support  of 
his  contention  that  a  type  of  w-beam 
guardrail  used  in  Texas  and  that  cable 
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gwf.rirail  should  be  banned  by  the 
FHWA. 

He  said  that  the  Texas  guardrail  had 
not  passed  testing  under  NCHRP  Report 
230  guidelines  and  cited  personal 
observations  of  "posts  snapped  off  at  the 
soil  Une  or  *  *  •  uprooted"  in  two 
accidents  where  he  inferred  the  impact 
speeds  were  well  below  50  mph.  The 
Texas  guardrail,  with  a  6-foot  3-inch 
post  spacing,  has  met  Report  230 
guidelines  in  crash  tests.  The  evidence 
of  the  broken  and  uprooted  posts  is  not 
unusual  in  crashes  involving  w-beam 
guardrails. 

Two  important  bits  of  information  not 
supplied  by  the  advocate  were  the 
consequences  to  the  vehicle  occupants 
in  the  crashes  or  the  impact  angles, 
which  coulcl  have  been  quite  high  since 
the  crashes  were  described  as  occurring 
on  interchange  ramps.  Since  the 
advocate  reported  the  types  of  vehicles 
involved,  the  FMWA  must  assume  the 
injuries  to  the  occupants  were  not 
noteworthy  or  he  would  have  also 
reported  en  those.  Thus,  the  FHW,-*. 
does  not  see  a  basis  at  this  time  f';: 
rejwrting  the  Texas  version  of  the  w- 
beam  guardrail 

A  report  presented  a;  the  1993  Aiir.ual 
Meeting  of  the  Transportation  Research 
Board  on  problems  in  maintaining  cable 
tension  in  cable  guardrails  was  cited  bv 
the  advocate  in  sapport  of  his  assertion 
of  the  un.^if.ceptability  of  cable 
guardrails.  The  initial  tensions  in  the 
cables  of  a  cable  guardrail  are  of  the 
order  of  1000  to  1800  pounds.  The 
breaking  strengths  of  these  same  rabies 
are  in  the  order  of  a  minimum  of  25,000 
poi.inds.  Thus,  because  it  is  the  change 
in  force  in  the  cables  that  is  related  to 
its  performance,  the  pre-crash  tensions 
in  the  cables  of  a  cable  guardrail  are 
unlikely  to  greatly  influence  its  ultimate 
capacity  or  its  deflection,  unless  they 
allow  the  cables  to  sag  to  the  point 
where  they  do  not  properly  interface 
with  an  impacting  vehicle,  which  could 
cause  a  vehicle  to  override  the  barrier. 
Such  a  barrier  condition  would  be 
readily  observable  and  very  likely  to  be 
corrected.  While  the  FHWA  recognizes 
that  cable  guardrails  have  some  unique 
maintenance  requirements,  it  does  not 
believe  they  justify  the  FHWA's 
rejection  of  the  modem  crash-test 
proven  versions. 

Iniplementation 

At  this  time  the  i  tiWA  does  not 
believe  there  is  sufficient  knowledge  or 
adequate  procedures  upon  which  to 
base  a  prescr:r  ic;  ;  v  practices  related 
to  Lhe  use  of  traffi.:,  r.:Eirriers  or  other 
safety  features  ^  j  acv-ommodate  the 
range  of  vehiclof.  on  oui  highways.  It 
does  beiieve  the  guidance  contained  in 


^^CHRP  Report  350  represents  a  major 
s.np  toward  attainment  of  that  goal. 
Therefore,  it  is  issuing  this  rule  to 
incorporate  NCHRP  Report  350  in  the 
guides  and  references  section  of  23  CFR 
part  625.  The  FHWA  will,  with 
adoption  of  this  rule,  immediately 
accept  for  consideration  of  acceptability 
any  new  or  newly  modified  highway 
safety  features  that  have  been  tested  and 
evaluated  according  to  the  guidance  in 
Report  350.  The  FHWA  will,  however, 
for  nine  months,  continue  to  accept  for 
consideration  of  acceptability  those 
newly  proposed  features  or  retrofits  that 
have  been  tested  and  evaluated  in 
accordance  with  guidance  acceptable 
immediately  prior  to  adoption  of  this 
rule.  After  the  nine  months,  the  FHWA 
expects  that  all  requests  for 
consideration  of  the  acceptability  of 
newly  proposed  or  newly  modified 
highway  safety  features  will  be  for 
features  that  have  been  tested  and 
evaluated  in  accordance  with  the 
guidance  in  NCHRP  Report  350.  except 
for  those  features  that,  in  the  FHWA's 
view,  have  been  subjected  to  more 
demanding  requirements  or  have  been 
subjected  to  testing  and  evaluation 
procedures  designed  to  evaluate  the 
suitability  of  a  feature  to  meet  a  specific 
or  special  need. 

One  exception  to  the  Report  350 
guidelines  the  FHWA  will  find 
acceptable  is  a  modification  of  test  3-50 
for  TMAs.  Until  state-of-the-art 
developments  indicate  that  practical 
and  economical  TMAs  can  meet  the  full 
requirements  of  test  3-50,  the  FHWA 
will  accept  test  level  3  TMAs  qualified 
under  a  100-km/h  small  car  test  where 
the  support  vehicle  only  has  its  brakes 
set  and  is  in  second  gear  (test  3-50.  as 
modified  here),  provided  all  other 
Report  350  requirements  are  met  and  if 
they  pass  the  prescribed  70-km/h  small 
car  test  (test  2-50).  In  addition,  for 
comparative  purposes,  the  FHWA 
recommends,  for  all  TMAs,  that  the 
optional  tests  2-52  and  2-53  or  3-52 
and  3-53,  as  appropriate,  be  run  and 
reported  even  though  TMAs  may  be 
accepted  without  passing  these  tests. 

Also,  contingent  upon  the  results  of 
ongoing  research  and  service 
performance  information  available  at 
the  time,  the  FHWA  anticipates  that 
approximately  five  years  after  adoption 
of  this  rule  that  all  new  installations  of 
traffic  barriers  and  other  roadside  safety 
features  on  NHS  projects  will  be  only 
those  that  have  been  judged  to  meet  the 
testing  and  evaluation  criteria  in  Report 
350.  At  the  same  time,  the  FHWA 
anticipates  that  the  sudtability  of  all 
traffic  barriers  and  other  roadside  safety 
features  will  be  determined  through  an 
evaluation  and  selection  procedure  that 


considers  the  needs  of  all  classes  of 
vehicles  and  is  acceptable  to  the  FHWA. 
In  the  interim,  the  FHWA  will  work 
with  the  state  highway  agencies  and  the 
NCHRP  to  develop  a  model  evaluation 
and  selection  procedure.  It  will  also  be 
vigilant  for  findings  and  new 
developments  in  the  area  of  roadside 
safety  features  and,  when  warranted. 
will  encourage  their  immediate 
application. 

Rulemaking  Analyses  and  Notices 

£xecu(jVe  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  action  being  taken  by  the  FHWA 
in  this  document  amends  requirements 
for  traffic  barriers  and  other  safety 
appurtenances  installed  on  the  National 
Highway  System.  The  FHWA  has 
determined  that,  since  this  action 
basically  will  adopt  crash  test  and 
evaluation  guidance  that  approximately 
matches  current  practice,  it  does  not 
constitute  a  major  rule  under  Executive 
Order  12291.  For  the  same  reason,  the 
FHWA  does  not  consider  this  to  be  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
potential  economic  impact  of  this 
rulemaking  will  be  so  minimal  that  no 
further  evaluation  is  needed.  Therefore, 
a  full  regulatory  evaluation  has  not  been 
prepared. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354),  the 
agency  has  evaluated  the  effects  of  this 
action  on  small  entities  and  certifies  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  guidance 
in  NCHRP  Report  350  is  essentially  a 
codification  of  current  practice.  The 
FHWA  believes  that  application  of  that 
guidance  will  have  only  minor,  if  any, 
economic  impact  on  a  very  few  small 
entities  developing  or  marketing 
roadside  hardware. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
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Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980, 
44  US  C  3501  etseq 

Sationa!  Environmental  Policy  Act 

The  agency  has  determined  that  this 
action  wili  not,  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
196'^,  42  U  S  C.  4321  et  seq  .  have  any 
effert  on  the  quality  of  the  environment. 

Fegulation  Identification  Number 

A  reg'ulation  identifcation  num'rHjr 
itUS]  IS  assigned  to  each  reg-^latirv 
action  listed  ir.  the  L'nified  Agenaa  of 
Federal  Regulat.ons  The  Regulatory 
lr.form.ation  Service  Center  publishes 
the  Unified  Agenda  m  Apnl  and 
October  of  each  year.  The  KIN  rontamed 
iM  the  heading  of  this  document  can  be 
used  to  cross  reference  this  aciion  with 
the  Unified  Agenda 

List  of  Subject*  in  23  Cf  R  Part  625 

Design  standards,  Grant  programs — 
transportation,  Highways  and  roads. 

Issued  on:  July  9, 1993. 
Rodney  E.  Slater,  | 

Adrr.ir.istTvtor 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  chapter  I  of  title 

23,  Code  of  Federal  Regulations,  part 

625  as  set  forth  below 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

1  The  authority  citation  for  part  625 
IS  revised  to  read  as  follows: 

Authonty:  23  U.SC.  109,  315,  and  402; 
Sec  10'3  of  Pub  L.  102-240.  105  Stat.  1914, 

2012,  49CFR  l,48fb)and(n). 

9625.5    [kmmn6«<i] 

2,  In  §625,5,  paragraph  (a)  (13)  is 
added  to  read  as  foiiows: 

1625.5    Gutda*  and  raf»rsnc««. 


(.=1)  •  *  • 

(13)  National  Cooperative  Highway 
Research  Program  Report  350 
Recommended  Procedures  for  the  Safety 
Performance  Evaluation  of  Flighway 
Features,  TRB  1993   [5j 
*         •         •         •        • 
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Coast  Guard 
33  CFR  Part  100 

[CGD07-9a-Orai 

Special  Local  Regulations;  City  ot 
Beaufort,  SC 

AGENCY:  Cost  Guard,  DOT. 
action:  Temporary  rule, 

summary:  Special  local  regulations  are 
being  adopted  for  the  Beaufort  Water 
Festival.  The  event  will  be  held  from  8 
a.m.  e.d.t.  (Eastern  Dayliglit  Time)  to  6 
p.m.  e.d.t.  on  July  17  and  18,  1993.  and 
July  24  and  25, 1993,  on  the  Beaufort 
River  at  Beaufort,  South  Carolina.  The 
regulations  are  needed  to  provide  for  the 
safety  of  hfe  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATE:  These  regulations 
become  effective  from  7:30  a.m  e  d  t.  to 
7  p.m.  e.d.t.  on  July  17  and  18,  1993. 
and  July  24  and  25,  1993 

FOR  FURTHER  INFORMATION  CONTACT:  CDR 
A. A.  SARRA.  Coast  Guard  Group 
Charleston,  at  (803)  724-7R00 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U  SC.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  norma! 
rulemaking  procedures  would  have 
been  impracticable.  The  updated 
information  to  hold  the  event  was  not 
received  until  June  2, 1993.  and  there 
Was  not  sufficient  time  remaining  to 
publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Drafting  Iiifonnation 

The  drafters  of  these  regulations  are 
LTJG  J.  M.  SICARD,  Assistant 
Operations  Officer,  Coast  Guard  Group 
Charleston,  project  officer  and  LT  I  M 
Losego,  project  attorney.  Seventh  Coast 
Guard  District  Legal  Office 

Discussion  of  Regulations 

There  will  be  raft  races,  sailboat 
regattas,  aerial  shows,  power  boat  races 
and  a  parade  of  ships  throughout  the 
effective  dates.  Approximately  100  to 
150  spectator  craft  are  expected  The 
events  will  take  place  on  that  portion  of 
the  Beaufort  River  at  Beaufort.  SC 
between  the  Ladies  Island  Bridge  and 
Spanish  Point  (Latitude  32  degrees,  24 
minutes,  25  seconds  North).  These 
regulations  are  required  to  provide  for 
the  safety  of  life  on  the  navigable  waters 
during  the  Beaufort  Water  Festival 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B  2  08  of 
Commandant  Lnstruction  M16475.1B, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 
Spe<;ifically,  the  Coast  Guard  has 
consulted  with  South  Carolina  Wildlife 
and  Marine  Resources,  the  US  Fish  and 
Wile' life  Service,  the  National  Marine 
Fisheries  Service,  and  the  Army  Corps 
of  Engineers  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  100— {AMENDED] 


100 


1  The  authority  citation  for  pa- 
continues  to  read  as  follows: 

Authority:  33  U.SC  1233,  49  CFR  1  46  and 

33  CFR  100  35. 

2  A  temporary  §  100.35-T0774  is 
added  to  read  as  follows: 

§  1 0C.35-T0774    City  of  Beaufort,  SC 

(a)  Regulated  area.  A  regulated  area  is 
established  on  that  portion  of  the 
Beaufort  River  at  Beaufort,  SC  between 
Ladies  Island  Bridge  and  Spanish  Point 
(Latitude  32  degrees,  24  minutis.  25 
seconds  North).  The  regulated  arua 
encompasses  the  width  of  the  Beaufort 
River  between  these  two  boundaries. 

{h]  Special  local  regulations.  Entry 
into  the  regulated  area  is  prohibited  to 
all  nonparticipants.  After  termination  of 
the  Water  Festival  events  each  day,  and 
during  intervals  between  scheduled 
events,  at  the  discretion  of  the  Coast 
Guard  Patrol  Commander,  all  vessels 
may  resume  normal  operation. 

(c)  Effective  dates.  These  regulations 
become  effective  from  7:30  a.m.  e.d.t.  to 
7  p  m.  e.d.t.  on  July  17  and  18,  1993  and 
July  24  and  25.  1993. 


UMI 
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D■t•d:^lDe21,  1903. 
W.  F.  Lmkj. 

Bear  Admiral.  US.  Coast  Guard,  Comwander 
Sevnnth  Coast  Guard  District 
[FR  Doc.  93-16950  Fii©d  7-15-93,  8:45  araj 
MUJNO  COOf  4t1*-M-M 

33CFRPamOO 
[COO07-W-072] 

Sp«ciai  Local  R«gut«tk>na;  CHy  of 
Augusta,  QA 

AOewCY:  Coast  Guard  DOT. 
ACTION:  Temporary  rule 

SUMMARY:  Special  local  regulations  ar« 
being  adopted  for  the  Auguata  Southern 
Nationals  Drag  Boat  Races.  This  event 
will  be  held  from  7  a.m.  e.d.t.  CEastem 
Daylight  Time)  to  6  p.m.  e.d.t  on  July 
16.' 17.  and  18,  1993  with  July  19.  1993 
as  a  rain  date,  on  the  Savannah  River  at 
Augusta,  Georgia.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event 
EFFtCTTVi  OATt:  These  regulations 
become  effective  from  7  am  e  d  t  to  6 
p.m.  e.d.t.  on  July  16,  17,  and  18,  1993 
and,  in  the  event  of  inclement  weather, 
July  19,  1993. 

FOR  FUirrMCR  MFORMA-nON  CONTACT: 
CDR  A. A.  SARRA,  Coast  Guard  Group 
Charleston,  at  (803)  724-7619. 
SUPPLEMENTARY  MfORMATION:  In 
accordance  with  5  U  S.C.  553.  a  notice 
of  proposed  rulemaking  has  not  been 
publisned  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  updated 
information  to  hold  the  event  was  not 
received  until  June  3,  1993,  and  there 
was  not  sufficient  time  remaining  to 
publish  proposed  rules  m  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Drafting  Infonnatioa 

The  drafters  of  these  regulations  are 
LTJG  J.  M.  Sicard,  Assistant  Openatioas 
Officer,  Coast  Guard  Group  Charleston. 
project  officer,  and  LT  J.  M.  Losego, 
project  attorney,  Seventh  Coast  Guard 
District  Legal  Office 

Diacuation  of  Regulatioaa 

There  will  be  one  hundred  and  forty 
16  to  18  foot  drag  boats  racing  two 
vessels  per  heat  on  an  American  Drag 
Boat  Association  sanctioned  quarter 
mile  long  course  The  event  will  take 
place  on  that  portion  of  the  Savannah 
River  at  Augusta,  GA  between  US 
Highway  1  (Fiflh  Street)  Bridge  at  mile 


marker  199.45  and  Eliot's  Fish  Camp  at 
mile  marker  197.  The  drag  boats  will  be 
competing  at  high  speeds  and  at  close 
range  on  the  preacribed  course,  crrealing 
an  extra  hazard  m  the  nevlgabie  waters 

Enriroanifental  AaaaMnwDt 

The  Coast  Guard  has  considered  the 
environmental  Impact  of  this  proposal 
cxjusistent  with  Section  2  B  2  0«  of 
Commandant  Instruction  MlM?.")  iB 
and  this  proposal  has  been  deteTmin«Hi 
to  be  categoncaliy  excluded 
Specifically,  the  Coast  Guard  has 
consulted  with  the  Georgia  Department 
of  Natural  Resources,  the  Army  Cxyrpt  of 
Engineers,  the  U.S.  Fish  and  Wildlife 
Service,  and  the  National  Manne 
Fisheries  Service  regarding  the 
environmental  impact  of  tnig  event,  am 
it  was  determined  that  the  event  does 
not  jeopardize  the  contmiiwi  exis'tence 
of  threatened  species. 

Federaliam 

This  action  has  been  an8jyze<i  ;n 
accordance  with  the  prlncipiefi  and 
criteria  c  on  tamed  m  Exec^jtjve  Order 
12612.  and  it  has  been  detemv.n»d  that 
this  rulemaking  doe«  net  have  sufficient 
federalism  implications  to  warra.it  the 
preparation  of  a  Federalism  .Assessment 

Liat  of  Subjects  in  33  CFR  Part  100 

Manne  safety.  Navigation  [water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulatioiu 

In  consideration  of  the  fon*xo;:-.g.  Part 
100  of  Title  33,  Cxxie  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100H  AMENDED] 

1  The  authority  citation  fo,'  pur.  100 
continues  to  read  as  follows 

Autitority:  33  U  S  C.  1233;  49  CFR  1  46  and 
33CTF  100  35. 

2  A  temporarv  §  100  35-T0772  is 
added  to  read  as  follows 

1 100J»-T07r2    CHy  at  Aa^uata,  GA. 

(a)  Regulated  area  A  regule'wj  .irwa  is 
established  on  that  portion  of  the 
Savannah  River  at  Augusta,  GA  between 
VS.  Highway  1  (Fifth  Street)  Bndge  at 
mile  marker  199  45  and  Eliot's  Fish 
Camp  at  mile  marker  197  The  rw^uiatt'.l 
area  encompasses  the  width  of  the 
Savannah  River  between  these  'wo 

points  Floating  buoys  will  be  pies  ed  

the  nver  to  delineate  the  race  '.  nurse 

(b)  Special  local  regulations  Entry 
into  the  regulated  area  is  prohih;ted  to 
nonparticipating  vessels  .After 
termination  of  the  Augusta  South«n; 
Nationals  Drag  Boat  Races,  all  vessels 
may  resume  normal  opt^rstion. 


(c)  Effect.jvr  dates  These  regulationi 
become  effective  from  '^  am  e  d  t  t;:  5 

pm  edt  onlulyie   17  and  18   1993. 
wth  luly  19,  199'3  as  «  rsir,  date 

Dstmi   l,.nf  2:    tw:? 
WJ>   U»ky 

Bmir  Admirai.  I  '  .S   ixittrt  C^uarr!  '''omru:  ■  .^f 
Seventh  i''.,rfw*)  Guam  Dtstncl. 

[FR  I>x    93^  :ftM9  P-.khJ  7-15-93.  h  •»•..  tin) 


33CFH  P»rt  100 
\CGOCa-93~aK] 

Spacial  Locai  Ragulattooa;  Bi«  Skh.x 
Rubbar  Duck  Raca,  B»g  S^oum  CtT>  LA 

AO€»*CY-  ;:-,-.,*st  'Uuard,  DOT. 

ACTKM  Tamporary  final  mla. 

SUMMARY  Spedal  local  regulatiODt  are 

bfinw  ad  pied  for  the  Big  Sioux  Rubbar 

IXici  Race  'rh,is  event  w, ,';i  t)e  held  on 
the  Big  Sioux  R;ver  froir,  rmie  2.0  to 
mile  3.0,  frtirti  ^  ;  rr  ;i  6  p.m.  on  July 
24,  1993    rhrtse  n^u.etions  an*  r:e*"iKi 
to  provide  fo:  the  s*f»^\  of  life  i,)r: 
navigable  water?  du.n.'-i^'  :,ne  e\'ent. 
EFFE  CTTVE  !>A  TI :  T}!  ese  rv>,-i,,  1 8 ' :  i. '  r ,  f 
t>e<:,orne  effective  at  2  p  rii    i:x'*i  turif  on 
July  24,  lt^<^:^  and  tenr.inate  at  6  p.m. 
local  time  or.  luiv  24    :4h,'^ 
Km  FURTKEB  »4FORMATK>«  CO»<TACT: 
Er^si^T!  i,,.i   R   r>eaM,  Chief   Bcwnn^;  *,"fiiT» 
Brarvuh    St«-ond  {,'x*ejl  Guarr'  Lhstr;;; 
".  .^.i.i  ^p'njce  Street,  .St   Urcis   Mi-SAtjun 
6310S-2832.  The  -eieprinne  ::ur;.'-wr    s 
(314)539-39-:,  ¥ax'-.]4.  5'i^^b;il. 
8U«>PLEMEWTABY  IHfOfmA'nOH    In 
accordance  with  5  {'  ,S  C,   SVi   a  r;rit:'  e 
of  proposed  pjlemajung  has  not  tjeei: 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  lasa  than  30  days  from  the 
date  of  publicatioo.  FoUowinfi  r.c'^i.h] 
rulemaking  prooaduras  would  havb 
been  impracticable.  The  information  to 
complete  this  event  was  not  racaivad 
until  June  18. 1993  and  there  was  not 
sufficient  time  rttmaning  to  publish 
proposed  n^les    r  sitvarire  nf  the  event 
or  to  pro\.Je  lur  a  vitii6'.t*c  iiffHCi.ve 
date. 

Draf^mji  hjfortmifion 

'^"he  'i''fi**Hr~«!  ■■■■'  :T\f"'t'  '>»v, ,■ 'ptions  are 
Kr.sign  'J   k   Lwexi,  r'r'jjoci  Utficar, 
Second  Coast  Guard  District  Boating 
Safety  Division  and  Commander  Walt 
Brawand,  Project  Attorney,  Second 
Coast  Guarr'  District  I^al  Office. 

DiiKussion  ol  EeguUttons 

The  Hi,  Sir-iii,  R:.,j ,:)!■■■*'  .;"'-,,■' :.k  R,ft-ei8an 
event  Ltiai  stnas  Z,0O0-'j.:ML.  .-.il^oer 
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ducks  down  the  river  In  order  to  raise 
money  for  the  Marian  HeaJlh  Ceoter 
located  In  Big  Sioux  Qty,  lA.  The  Big 
Sioux  Rubber  EhjcJc  Race  is  being  held 
on  July  24   1993,  from  2  pm   unti!  « 
p  m.  I.x:al  !:me  These  regi^lations  are 
n»quiT9d  to  prtJtect  the  boating  public 
froTi  possible  dangers  and  hazards 
asscf^ated  w-'h  the  event  La  order  to 
pro  :de  for  the  safety  of  spectators  and 
participants,  the  Coast  Guard  will 
restnct  vessel  movement  in  the  regatta 
area  The  river  will  be  closed  during 
fJortions  of  the  effective  period  to  all 
vessel  traffic  except  participants,  official 
regatta  vesse'>,  and  patrol  craft.  Actual 
river  rJosures  will  not  exceed  three 
hours  m  duration.  Mariners  will  be 
afforded  ano  .^h  li^,e  between  closure 
periods  to  trj..-;,  t  trie  a.-"'t  These 
regulations  are  issuea  pursuant  to  33 
U  S.C.  1233  and  31  CFR  100.35. 

Regulatory  Lvaluaiiun 

Th  s  regulation  is  not  major  under 

Executive  Ode'  12291  and  not 
s^r.ifiijant  ur,.!»^r  Depertment  of 
Transportatirn  Rekuli;  rv  Policies  and 

Procedures.  The  :'r;rav '  'if  this 
regulation  is  e'^pe^ner'  '  i  be  minimal 
because  ot  its  snort  duration,  so  that  a 
fuii  rsi^latory  aiiaivs.s  :s  unnecessary. 

Federalism  .\s»e«.snient 

L'lder  Lhe  principles  and  criteria  of 
Ejterutiva  Order  1Z612,  this  re^^ulation 
does  not  ran**;  surfiaen?  federalism 
implications  tr,  warrant  me  preparation 
of  a  rederaiism  As.sessment. 

Environmental  Assewnni'nt 

Under  seaion  2.B  2  c,  of  Commandant 
Ir.s'tLivtion  Ktl6475.lB,  thiS  regulation 
is  cj'egorica.lv  excluded  from  further 

environmental  documentation. 

List  of  Subfecta  in  33  CFR  Part  IGO 

Marine  safety  Navigation  (water). 

Reporting  and  recordkeeping 
requirements.  VVatBrv\-ays. 

Regulations 

hi  consideration  of  the  '-iregoing,  part 

100  of  title  33,  Code  cf  F-'deral 
Regulghons.  is  amer  Jr*<l  is  foUowsi 

PART  100— {AMENDED] 

1  The  auihorry  citaton  for  part  100 
con'ir  jes  to  r^ed  as  fn.luws: 

AuthoHty:  33  U.S.C  1233i  49  CFR  1  46  and 

3.3  CTR  100  2S 

2  A  temporary  §  10O.35-T0220  is 
added,  to  read  as  follows: 

I  IOC  3 5- ■'■0220     BJg  &iou« 'ut>t>«f  duck 
raca,  Big  Stua  CK>,  lA 

',-ji  Pegulnte^  ::r*'a.  B.^  ,Sioux  R  .-r 
from  nile  2  0  *o  m.i*^  1  0 


(b)  Special  local  r^vlations.  [I]  The 
L'  S.  Coast  Guard  wil!  patrol  the 
regulated  area  under  Lhe  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commamiur 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Vessels  desiring  'o 
transit  the  regulated  area  may  do  so  only 
with  the  prior  approval  and  direction  of 
the  Patrol  Commander. 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  vessel  within  the  regulated  area.  A 
succession  of  sharp,  short  blasts  by 
whistle  or  horn  from  a  desigi^ated  patrol 
vessel  shall  be  the  signal  to  stop  Fauure 
or  refusal  to  stop  or  comply  with  orders 
of  the  Patrol  Commander  may  result  in 
expulsion  from  the  area,  citation  for 
failure  or  refusal  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
restrict  vessel  operation  witliin  the 
regulated  area  to  vessels  having 
'particular  operating  characteristics. 

(4)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  the  special 
regulations  at  the  conclusion  of  the 
marine  event  if  earlier  than  the 
announced  termination  time. 

(c)  Effective  dates.  These  regulations 
become  effective  on  July  24.  1993,  at  2 
p.m.  local  time  and  will  terminate  at  6 
p.m.  on  July  24, 1993. 

Dated:  July  2. 1993. 
P.M.  Chliszczyk. 

Captain,  U.S.  Coast  Guard.  Commander, 
Second  Coast  Guard  District.  Acting. 
(FR  Doc.  93-16951  Filed  7-1S-93;  8i45  ami 

ni -cJMO  CO0€  M10-14-M 


33  CFR  Part  100 
[CGO202-93-016] 

Specie'  Loc-i  Regulations;  Oakmont 
Yac^t  Cluo  riegatia,  OakmonI,  PA 

AGENCY:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Oakmont  Yariit 
Club  Regatta.  This  event  will  be  held  on 
the  Alle^eny  River  &om  mile  12.0  to 
mile  12.5,  from  9  am  to  B  p  m  daily 
from  July  30. 1993.  througn  Ajgust  1, 
1993.  These  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event 
EFFECTIVE  DATE;  These  regulations 
become  effective  daily  at  9  am  lo<:al 
time  from  July  30. 1993  to  August  1. 


1993.  and  terminate  at  6  p.m.  local  lime 
each  day. 

FOP  FURTHER  IMPOWMATION  CONTACT 
Ensign  D.R,  Deen,  Chief.  Boating  Affairs 
Branch.  Second  Coast  Guard  District. 
1222  Spruce  Street,  St  Louis,  Missouri 
63103-2832.  The  telephone  number  is 
(314)  539-3971.  Fax  (314)  539-2685 

SUPPUEVENTAflY  INFORMATION:  In 

accordance  vv.:,  5  I,'  S  C.  553,  a  notice 
of  proposed  njlemakmg  has  not  been 
published  for  those  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
ralemaking  procTid'.ires  would  have 
been  impracticable.  The  i." formation 
concerning  this  even',  was  not  received 
until  June  2.  1993  and  there  was  not 
sufficient  time  remaining  to  pubU&h 
proposed  rales  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date 

Drafting  Iiifurrnation 

The  drafters  of  these  regulations  are 
Ensign  D.R.  Dean,  Project  Officer. 
Second  Coast  Guard  District  Boating 
Safety  Division  and  Commander  Walt 
Brawand,  Fro;et:t  Atlor^.ey.  Sefiund 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Oekrnonl  Yacht  Club  Kegaaa  is  a 
community  festival  consisting  of  a  water 
ski  show,  boat  parade,  fi.shing  contest, 
power  boat  racing,  and  iHt  ski  races  The 
Oakmont  Yacht  Club  R>jgatta  is  being 
held  from  July  30,  1993  through  August 
1.  1993,  daily  from  9  a.m.  until  6  p  ra. 
local  time  These  reguiaiions  are 
required  to  protect  the  boating  public 
from  possible  dangers  and  haz.^rds 
associated  with  the  event.  In  order  to 
provide  for  the  safety  of  spectators  and 
participants,  the  Coast  Guard  will 
restrict  ves-sel  movement  in  the  regatta 
area.  The  nver  will  be  closed  during 
portions  of  the  effective  period  to  all 
vessel  traffic  except  particinanls,  official 
regatta  vessels,  and  patrol  cr^'^.  Actual 
nvtjr  closures  wil!  not  exceoa  tlirye 
hours  m  duration.  Mariners  vsi.i  be 
afforded  enough  time  between  closure 
periods  to  transit  the  area.  These 
regulations  are  issued  pursuant  to  33 
use.  1233  and  33  CFR  100  35 

Regulatory  Evaluation 

This  regulaticn  i.s  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Tr^insportation  Reguli'trin'  Policies  and 
Procedures.  The  impact  of  this 
regul  ition  is  expected  to  be  minimal 
because  of  its  short  duration,  so  that  a 
^dil  regulatory  analysis  is  urineces,sary. 


PART10O 


UMI 
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Federalism  Assessment 

Under  the  principles  and  cnteria  of 
Executive  Order  12612,  this  regulation 
dop.s  not  raise  siifficient  federalism 
jmphca'.ions  to  warrant  the  preparation 
(fa  Federahsm  Assessment. 

Knvironmental  Assessment 

Under  section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  this  regulation 
is  categorically  excluded  from  further 
environmental  dncumentation 

List  of  SubjiJcts  in  3i  CFR  Part  100 

Marir.y  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  par* 
1 00  of  title  33 ,  Code  of  Federal 

Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.Q  1233;  49  CFR  1.45  and 

3J  CFR  KJO.SS. 

2.  A  temporary  §  100.35-T02016  is 

added,  to  read  as  follows: 

i  100.35~T02016     Oskrr^ont  Yecht  Club 
Regatta,  OaKmont,  PA. 

(a)  Regulated  Area.  Allegheny  River 

from  mile  12  0  to  mile  12.5. 

(h)  Special  Loco!  Regulations,  (l)  The 
US  Coast  Guard  will  patrol  the 
r<>guiated  area  under  the  direction  of  d 
designated  Coast  Guard  Patrol 
Commander,  The  PaLro!  C^mmandi-'r 
may  be  contacted  on  Channel  16  (l^P  'i 
MHZ)  by  the  call  sign  "Coast  Guard 
F^atro!  Commander".  Vessels  desiring  to 
transit  the  regulated  area  mav  do  so  only 
with  the  prior  approval  and  direction  of 
thie  Patrol  Commander. 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  vessel  within  the  r>3gulated  area.  A 
succession  of  sharp,  short  blasts  by 
whistle  or  horn  from  a  desigmated  patrol 
vessel  shall  be  the  signal  to  stop  Failure 
or  refusal  to  stop  or  comply  with  orders 
of  the  Patrol  Commander  may  result  in 
expulsion  from  the  area,  citation  for 
failure  or  ref'jsal  to  compiv,  or  both 

(3)  The  Patrol  Commander  mav 
restrict  vessel  operation  within  tlie 
regulated  area  to  vessels  having 
particular  operating  charatienstics. 

(4)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  the  special 
regulations  at  the  conclusion  of  the 


manne  event  if  ear!in:  'ha.n  th*- 
announced  termiRatinr;  time 

{()  Eftefti\p  I'jnU"^  These  regulations 
become  effective  on  July  30,  1993  and 
v*dll  terminate  on  August  1, 1993.  The 
regulations  will  be  effective  from  9  a.m. 
to  6  p.m.  local  time  each  day. 

Dated:  July  2. 1993. 

F.M.  Chluzczyk, 

Captain,  U.S.  Coast  Guard,  Commander, 
Second  Coast  Guard  District,  Acting. 

\FV.  n.  '    -<-   :  B953  Filed  7-15-93;  8:45  ami 
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33  CFR  Perl  IOC) 

Special  Loca!  Reguiauon,  ^*«»w  jers*-.! 
Off.shore  Powerboat  Race   Manasoi^ar 

ftGENCY:  Coast  Guard,  DOT. 
ACTsofJ:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  special  local  regulations  for  the  New 
Jersey  Offshore  Powerboat  Race.  The 
race  will  be  held  on  Saturday,  July  17, 
1993,  in  the  waters  of  the  Atlantic 
Ocean  between  Spring  Lake  and  Seaside 
Park,  New  Jersey.  Portions  of 
Manasquan  hilet  will  be  included  in  the 
regulated  area  to  allow  better  control  of 
vessel  traffic  in  the  vicinity  of  the  race 
course.  This  regulation  is  needed  to 
protect  the  boating  public  from  the 
hazards  associated  with  high  speed 
power  boat  racing  in  confined  waters. 
DATES:  These  regulations  are  effective 
fu!v  16,  1993.  The  regulations  in 

5  100.505  will  be  implemented  on 
Saturday.  July  17, 1993  from  9  a.m..  to 

6  p.m.  with  a  rain  date  of  July  18, 1993. 
The  regulation  will  be  implemented 
annually  thereafter  as  published  in  the 
Federal  Register 

SUPPLEMENTARY  INFORM A'^'C-N, 

Drafting  Infonnation 

The  drdfters  of  this  notice  are  LT  E. 
G  VVesterberg,  Project  Manager,  First 
Coast  Guard  District,  and  LCDR  J.  D.  . 
Stieb,  Project  Attorney,  First  Coast 

Guard  District  Legal  Office. 

Reguialor\'  History 

Chi  .*.prii  27,  1993  the  Coast  Guard 
pubh.-ihed  a  notice  of  proposed 
rulemaking  entitled  New  Jersey  Offshore 
Powerboat  Race,  Manasquan,  NJ  in  the 
Federal  Register  (58  FR  25588).  No 
;  rrinents  were  received.  A  public 
heanng  was  not  requested  and  one  was 
not  held.  The  Commander,  First  Coast 
Guard  Distnrt  has  decided  to  publish 
tiie  final  rule  as  proposed. 


Background  and  Purpose 

Two  Speu.a^  Lquh  Regulations 
currently  exist  to  regulate  the  New 
Jersey  Offshore  Powerboat  Race,  33  CFR 
100.109  is  hereby  deleted.  This 
regulation  revises  the  permanent 
regulation,  33  CFR  100.505  and 
establishes  the  1993  temporary 
regulated  area  in  the  Atlantic  Ocean  and 
Manasquan  Inlet  for  this  event  known  as 
the  "New  Jersey  Offshore  Power  Boat 
Race."  The  event  includes  powerboats 
competing  on  a  triangular  course  at 
speeds  approaching  100  m.p.h.  Due  to 
the  inherent  dangers  of  a  race  of  this 
type,  vessel  traffic  will  be  temporarily 
restricted  to  promote  safe  navigation. 

The  sponsor.  New  Jersey  Offthore 
Powerboat  Racing  Association, 
conducted  this  event  along  the  New 
Jersey  coast  in  1992.  This  year's  race 
will  follow  a  similarly  marked  course  as 
in  the  previous  year.  However,  the 
regulated  area  will  be  extended  to 
include  Manasquan  Inlet.  The 
regulation  provides  specific  guidance  to 
control  vessel  movement  during  the 
limited  duration  of  the  race. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040,  February  26, 
1979).  The  Coast  Guard  believes  the 
economic  impact  of  this  proposal  to  be 
minimal  and  that  a  Regulatory 
Evaluation  is  unnecessary  due  to  the 
limited  duration  of  the  race,  the 
extensive  advisories  that  have  been  and 
will  be  made,  and  the  fact  that  the  event 
is  taking  place  on  a  Saturday,  which  is 
normally  a  light  volume  day  for 
commercial  marine  traffic. 

Small  Entities 

The  Coast  Guard  has  determined  the 
economic  Impact  of  this  event  on  small 
or  independently  owned  businesses  will 
be  minimal  due  to  the  hmited  duration 
of  the  regulation.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C  605rb) 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  num.ber  of  small  entities. 

Collection  uf  inlorniiition 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

The  Coast  Guard  has  analyzed  thi« 
proposal  in  accordance  with  me 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
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have  sufficient  federalism  impIir:alions 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coest  Guard  considered  the 

environmental  impact  nf  this  resiilaiion 
and  concluded  that  under  section 
2.B.2  c  of  Commandant  Instnirtian 
M16475  IB,  this  regulation  is  an  action 
to  protect  public  safety  and  is 
categorically  excluded  from  further 
env.ronmenta!  documentation  A 
Categorical  Exclusion  Determination  is 
available  m  the  d'X^ltet, 

ListofSubjecUin33CFRPan  100 

Manne  safe'y.  Navigation  (witeri, 
Reporting  and  r»cordjc6»eping 
requirements.  Water%*'ays 

For  reasons  <set  out  in  the  preamble, 
the  Coast  Guard  is  revising  33  CFK  part 
100  as  follows. 

PART  100— (AMENDEDl 

1,  The  authonty  citation  for  part  100 
continues  to  read  as  follows 

Authority:  1 3  I   S  C.  1233.  46  QK  '.  46  and 
3-'CFR  11X1.35 

2  Section  100  505  is  revised  to  read 

as  fol'cws: 

i  100.50S     Nv«  JcTMY  Cm«t>or«  Pow«f 
Boat  R«c«,  Spring  Laka  arx)  S—ki» 
M«4ght»,NJ 

(a)  Regulated  atva  Tlie  reg^alatod  area 
includes: 

(1)  The  coastal  Atlantic  waters 
between  the  Towns  of  Spring  Lnh?  '^nd 
Seaside  Heights,  with  a  Northern 
boundary  of  an  east  to  west  line  at 
latitude  40-10-00  North,  a  Southeriv 
boundary  of  an  east  to  west  line  at 
latitude  39-55-00  North,  an  Easterly 
boundary  of  a  line  drawn  parallel  to, 
and  one  and  one-half  (I'-'ij  miles 
seaward  from  the  New  Jersey  coast 
between  the  north  and  south  boundaries 
of  the  regulated  area,  and  a  Western 
boundary  of  the  New  jHrsey  shoreline 
between  the  north  and  south  boundaries 
of  the  regulated  area. 

(2)  The  Manasquan  River:  From  the 
New  Jersey  Transit  Railroad  Bridge  to 
the  mouth  of  the  Manasquan  Inlet 

(b)  Special  local  regulations 

(1)  Commander,  US  Coast  Guard 
Group  Sandy  Hook  reserves  the  right  to 
delay,  modify  or  cancel  the  race  a.'! 
conditions  or  circumstances  roqu-re 

(2)  The  regulated  area  will  be  close-i 
to  all  traffic  except  participants,  patrol 
craft,  and  those  vessels  authorized  by 
the  New  Jersey  Offshore  Powerboat 
Racing  Association.  The  Commanding 
Officer,  Coast  Guard  Croup  Sandy  Hcx)lt 
or  designee  may.  at  his  discretion,  allow 
vessels  to  enter  die  regulated  area 


between  rBCHs.  Transiting  and  spectating 

vessels  are  exempted  from  this 
requirement  as  follows. 

(i)  Vessels  exiting  the  Manasquan 
Inlet  must  proceed  in  a  northerly 
direction  only:  Navigation  in  any  other 
direction  is  prohibited.  Coast  Guard 
patrol  vessels  will  be  present  to  direct 
exiting  vessels  to  proceed  north  witliin 
one-quarter  (V4)  mile  of  the  shore  until 
clear  of  the  regulated  area  in  the  vicini»y 
of  Spring  Lake.  NJ. 

(ii)  Spectator  vessels.  The  spectator 
fleet  will  remain  northeast  of  the 
northern  edge  of  the  race  course 
adjacent  to  Manasquan  Inlet.  The 
sponsor  shall  provide  a  readily 
identifiable  means  to  mark  the  spectator 
area.  Vewels  will  not  be  allowed  to 
observe  the  race  from  any  other  location 
within  the  regulated  area. 

(3)  No  vessel  shall  proceed  at  a  speed 
greater  than  six  (6)  knots  while  in 
Manasquan  Inlet  during  the  effective 
period  of  regulation. 

(4)  Race  participants  must  remain  on 
the  course  when  racing.  Any 
participating  vessel  straying  from  tlie 
race  course  must  reduce  speed  and 
return  to  the  course  at  headway  speed. 
Only  disabled  race  boa's  wiii  be  ailowad 
to  enter  the  spectator  area.  If  a 
contestant  enters  the  sptxrtator  area  for 
any  other  rea.scn.  they  will  t)e 
automatically  disqualified  and  the  race 
may  be  terminated 

(5)  All  jjersons  and  vessels  shall 
rcmplv  with  the  in<;tructions  of  US 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  tilasts  from  a  U.S. 
Coast  Guard  ves,4el,  the  operator  of  a 
VBS.S*!  shaii  .stop  immediately  and 
proceed  as  dirucied  US.  Coast  Guard 
patrol  personnel  include  commissioned. 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws 

(6)  In  the  event  of  an  em.ergency  or  as 
directe<i  by  the  Coast  Guard  patrol 
commander,  the  sponsor  shall 
immediately  cease  racing  activities.  At 
the  discretion  of  the  patrol  commander, 
any  violation  of  Lhe  provisions 
contained  within  this  regulation  shall  be 
sufficient  grounds  to  terminate  the 
event. 

fc)  Effective  period.  This  regulation 
'.v;il  b«  e.ffw^ive  from  9  a.m.  through  6 
p  rn   on  July  17,  1993  and  annually 
thereafter  as  published  in  the  Federal 
Register  In  case  of  inclement  weather, 
'his  regulation  will  be  effective  from  9 
9  m  through  6  p.m.  on  July  18.  1993. 

3.  Section  100  109  Is  removed. 


Dated:  June  28,  1993. 
Kent  H.  WillianM, 

Pear  Admiral.  US  Coast  Guard.  Commander. 

First  Coast  Guard  District 

(FK  Doc.  93-16952  Filed  7-15-93.  8  -55  a;n! 
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33  CFR  Part  165 

[COPT  St  Louis  Rsgulstlon  93-026] 

Safety  Zone  Regulations;  Upper 
Mississippi  River  Basin 

AGeNCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY;  The  Coast  Guard  is 
establishing  safety  zones  on  the  Upper 
Mississippi  River,  the  Mi'isouri  River. 
the  Monongahela  River,  the  Illinois 
River,  and  the  Meramec  River.  These 
regulations  are  needed  to  control  vessel 
traffic  in  the  regulated  areas  to  prevent 
hjrther  wake  damage  to  ievees  and 
property  along  the  rivers.  The 
regulations  wi!'.  restrict  general 
navigation  in  the  regulated  areas  for  the 
safety  of  vessel  traffic  and  the  protection 
of  life  and  property  along  the  nver. 
EFFECTIVE  DATES:  This  regulation  is 
effective  en  June  7,  1993  and  will 
terminate  on  August  15,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Ron  Branch,  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at (114)  539-3823. 

SUPPLEMENTARY  INFORMATION; 

Drafting  Information 

The  drafters  of  these  regulations  are 
LCDR  Ron  Branch.  Project  Officer. 
Marine  Safety  Office.  St.  Louis.  Missouri 
and  LCDR  A.  O.  Denny,  Project 
Attorney.  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  FHstory 

In  accordance  with  5  U  S  C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
recent  rainfall  in  the  Upper  Mississippi 
drainage  area  has  causea  unanticipated 
flood  conditions  on  the  Mississippi 
River  leaving  insufficient  time  to 
publish  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public's  best  interest  to 
issue  a  regulation  without  waiting  for  a 
comment  period  since  the  flood 
conditions  axe  presenting  immediate 
hazards. 


UMI 
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Background  and  Purpose 

The  Upper  Mississippi  River  and  it'- 
tributar.es  have  been  suffering  f-nrri 
h.,^  u'ster  cond::,3ns  fcr  105  Gav-  "This 
has  contributed  to  uriUSijai:  v  w-i-r 
conditions  along  the  r.ver  -v m  t"f 
resultant  softening  of  the  earth  levees 
which  protect  the  adjacent  lowlands. 
Although  the  water  levels  in  the  river 
had  fallen  he!  iw  f:->od  stage  during  late 
June  1993  t'>  evws  have  not  had  the 
opportunity  to  dry  out  before  the  recent 
rainfall  over  the  midwest  pushed  the 
rivers  back  above  the  flood  stage.  As  a 
result,  some  levees  in  the  area  have 
failed  and  the  Army  Corps  of  Engineers 
has  reported  that  additional  levees  will 
erode,  presenting  an  imminent  danger  to 
ongoing  flood  relief  efforts  and  to  life 
and  property  along  the  river,  if  they  axe 
subjected  to  the  wake  damaae  from 
passing  vessels. 

The  present  flood  conditions  also 
present  a  hazard  to  navigaticm  in  that 
the  area's  rivei-s  are  f.iied  wi'h  9  mass 
of  trees  and  other  debns  which  hh\  -? 
been  washed  from  the  river  benks  and 
their.uTida'ed  lowlands,  once  viSi'r  :■ 
obstructicns  to  navigation  ars  now 
submerged,  river  rnrrents  are  not 
following  normal  patterns,  and 
insufficient  clearances  exist  for  vesse  s 
to  pass  under  certain  bndgos.  Taken  a.s 
a  whol-a,  these  conditicns  present 
hiTJiTds  which  greatly  hinder  Uie  safe 
navigation  of  recreational  and 
commercial  traffic. 

Given  expected  .'•ainfail  patterns  :np 
rivers  are  not  expected  to  crest  ijnti!  on 
rr  after  |a!y  13,  1993  The  .\rrny  Corps 
of  Engineers  anticipates  that  the 
^•f;■ssisslppi  River  will  crest  at  43  feet — 
tn:s  .s  23  *9e!  above  fiood  stage  and  ma-, 
establish  3  r-jr-ord  fur  flood  waters  in  the 
area — ana  that  it  msy  take  another  four 
weeks  for  the  waters  to  recede  to  normal 
levels 

FegTilf!!o.'y  Evaluation 

This  regulation  is  no;  major  under 
Execul  i  ve  II>tder.l22ai  jndnot 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  when  compared  to  the 
overriding  nature  of  the  damage  which 
the  flood  conditions  on  the  western 
rivers  has  cause."  and  is  expected  to 
produce.  To  avoid  any  unnecessary 
adverse  economic  impact  on  businesses 
w.^iith  use  the  river  for  commercial 


purposes,  Captain  of  the  Port,  St  Louis, 
Missouri  will  monitor  river  conditions 
and  v^hll  terminate  the  safety  zones  for 
specific  areas  as  river  conditions  allow. 

F:  drrali^m  .\s»es*impnf 

Liidtjr  w»G  priijLipies  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  prej>aration 
of  a  Federalism  Assessment 


F 


ir(tnHieTlt,ll   .\f,B*-H^.rf 


Ihe  Coast  Guard  considered  the 
environmental  impact  of  diis  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  from  further 
environmental  documentation.  The 
regulation  serves  to  avoid  fuithw 
damage  to  the  environment  beyond  that 
which  will  result  from  naturally 
occurring  flood  conditions.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket 

!  ist  of  Subiect.s  in  33  CFR  Part  16S 

liarbors,  Mn- 
;wa'o'],  Secu:'.; 
Ws?erwa\'s. 


.a  safety.  Navigation 
%  measures.  Vessels, 


lemporarv'  Rp7\]l3?ion 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Regulatiwis,  is  amended  as 

follows- 

PART165— {AMENDED] 

i.  The  auUioniy  atatjon  far  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50U.S.C.  191; 
4    "FR  1.46  and  33  CFR1.05-l(g),  6.04-1. 


b.  ;■;  ;- 


and  160.5. 


:  A  temporary  §  165.T0253  is  added, 
to  read  as  follows: 

f  1 6.5  ^0253    Sa  f  ety  I  on  « ,  V  p  D*r 
Mi«j)  ssippi  Rr=ef  Basif^. 

(a)  Location.  The  following  areas  are 
established  as  safety  zones: 

(1)  Upper  Mississippi  River  between 
miles  179.0  and  181.5, 

(2)  Upper  Mississippi  River  betvveen 
miles  200.8  and  636, 

(3)  Missouri  River  between  miles  0.0 
and  367, 

(4)  Missouri  River  between  miles  371 
and  535, 

(5)  Illinois  River  between  miles  0.0 
and  168, 

■S)  Illinois  River  between  miles  178.8 
and  181.5, 

(7)  Meramac  River  between  miles  0.0 
and  21.0. 

(b)  Effective  dates.  This  regulation 
becomes  effective  on  July  7, 1993  and 
will  terminate  on  August  15, 1993. 


(c)  Regulations  "The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zones  without  authority  of  the  Captain 
of  the  Port  apply  with  ^e  following 
exceptions: 

(1)  Except  for  tow  boats,  entry  into  the 
Upper  Mississippi  River  between  miles 
179.0  and  181.5  is  not  prohibited; 
however,  all  vessels  entering  the  zone 
must  proceed  at  the  minimimi  safe 
speed  to  minimize  wake  damage. 

(2)  Entry  into  the  Dlinois  River 
between  miles  178.8  and  181.5  is  not 
prohibited;  however,  all  vessels  entering 
the  zone  must  proceed  at  the  minimum 
safe  speed  to  minimize  wake  damage. 

(d)  The  Captain  of  the  Port.  St.  Louis, 
Missouri  will  notify  the  maritime 
community  of  river  conditions  affiecting 
the  areas  covered  by  these  safety  zones 
by  Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ). 

Dated:  luly  7, 1993. 

Scott  P.  CMpar, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port.  St  L' 


w•;^s 
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PEC'EC-AL  EMERGE:n*Cv 
MANAGEMENT  AGENCY 

•U  CFR  P.81  63 

C'-m-.c?g  in  if-iood  Eli»v»*ioo 
Dcerrrunatrofis 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 

SUi^uA?'    Modified  base  (lOO-year) 
QcK      -;^  4 lions  are  finalized  for  the 
communities  Hsted  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insxirance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Qiief.  Risk  Studies 
Division,  Federal  Insurance 
Administration.  500  C  Street.  SW., 
Washington,  DC  2"  1  "'2  '2 "2)  646-2766. 
SUPPLEMENTARY  iNfCRaAncs:  The 
Federal  Emergency  Management  Agency 


Pcuieral    BaxHdor     /     V  r,\      <;»      Kr 


1  ^=V 


'  f.    in u "\ 


t?\;lfci.    ijni'i    R  ncinl  at  If- Pi« 


'^fllCl'-i 
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gives  notice  of  the  final  determinations 
of  modified  base  flood  elevations  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  tha; 
publication.  The  Administrator  ha.s 
resolved  ar.y  appeals  resulting  from  this 
notification. 

The  modified  base  (100- year)  fixsd 
elevations  are  not  listed  for  oach 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  Lhe  community 
where  tne  modified  base  flood  elevation 
determmanans  are  available  f;)r 
inspection. 

The  modif  cations  are  niaiie  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  l.'..S  C  4105, 
and  are  m  accordance  with  llie  Nationai 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  ef  ieq  ,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  conimunity  number  is  shown 
and  must  be  used  for  a'.i  new  policies 
and  renewals 

The  modified  base  (100-yoar)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
alrsady  m  effect  in  order  to  qualify  or 
to  rema.n  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modiP.f'd  elevatio:::;.  '<}t;»^ther 
with  tha  flood p,9in  m,inagt':T  r-.:  criteria 
required  bv  44CFK  BO. 3.  are  the 
minimu.r.  tnat  are  req-iired  IThey 


should  not  be  construed  to  mean  that 
the  rorr.mun'ty  must  change  any 
excstir,),;  .-.''rd; nances  that  are  more 
stringent  in  *heir  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  'o 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  axe  also 
used  to  calculate  the  appropriate  nood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Natioridi  rnvirunmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
firom  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 


Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  pohrie?-  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dattid  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 

Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 

requirem.ents. 

Accordingly,  44  CFK  part  bb  is 
amended  to  read  as  follows; 

PART  6&— {AMENDED] 

1,  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

.\uthority: 

Re':rg.=i:iiz,>.r: 
1978'C;or  :j  . 
3  CFR.  1  r^ 


4  2  use.  4001  etseq.: 

n  Plan  No.  3  of  1978,  3  CFR. 

0   3-9  EO.  12127,  44  FR  19367, 

>n-p  .  p  376. 


§65  4    [AjT»»nded] 

2  The  tables  published  under  the 

authority  cf  §  65  4  are  amended  as 
follows; 


UMI 


.State  ard  coor\ 


CaiifOTwa  Riv9rsi0« 
(FEMA  DocKet  Sc 
7069). 


CaJifornia  Tjiare 
(FEMA  Docket  No. 
7065) 


Cokxado  BouKJar, 
(FEMA  Docket  No 
7052), 


L>C3t'^' 


Uru,'xo'po''at*J  arsas 


Ci^  of  Vsa;:a 


City  o;  LOr>g.-rK>-.t 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Jan.    22.    1993.    Jan     29 

1993.    Riverside    ''^'bbs 
Enterprise. 


Chief  executive  officer 
of  community 


Mar.   19, 
1993. 
Delta. 


Mar.   3, 

■'99.3 
Times, 


1993    Va'    26 

VisaJia      Times 


1993,    Mar    1C 


The  HoooraC'e  Patri- 
cia Larson  C'~iair- 
perso",  Riverside 
Count-/  Board  of  Su- 
pervisors, P.O  Box 
1359.  Riverside, 
Caii^omia  92502- 
1359, 

The  Honorabia  Peter 
Carey,  Mayor  City 
of  Visalia.  7C7  West 
Acequia  Street. 
Visalia.  Catifomia 
9329' 

The  Honorable  Fred 
Witsofi,  Mayor,  City 
of  Longrrvjnt,  C'vic 
Center  Complex, 
408  Third  Avenue, 
Longmont.  Colorado 
8C501. 


Elective  date  of  modi- 
fication 


Mar.  10,  1993 


Mar,  1,  1993 


FeD.  19,  1993 


Community 
No. 


060245 


060-109 


060027 
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Sa,  No.   13S 


'iciav 


,  fi,   I'i'f.i 


R"t;if-s  anti  Rt^icu] aliens 


38  3  ( 




^a!fts  arc  -.ame  o*  t«'WS-   \   -...     ,                  „«■„_ 

'  .cue'  aifftc.^  -ve  officer 

:    *f* •■•»«•  6fi\%  e*  fVf.. 

,    <-■■'■:,..     •>, 

i,  (X"aii':-ri 

papei  w^o^s  rx:,'-c8  *8S 

\j\  cornriionity 

bcatKan 

f»o. 

O?,'  a-c  r.:4.,r--    -? 

Ma-     ■=     ■■■'•'     •-■;■=■■     25. 

Feb  19,  1993 

150001 

'--S'wat!      ---;   '.V.-ii^Iij 

Tne  nonoraoie  rtai* 

,•-  tM.--  \,  ..eel  No. 

-':'-^_-'u»^ 

'SSJ.     ^O'-',-...  „.    :**ver. 

F.  Faa»,  Mayor,  City 

7065). 

tteer 

■nd  County  of  Hon- 
oKiu.  City  Hall,  530 
South  King  Street. 

HorKjiliu,  Hawaii 
96813. 

INinois:  Lake,  (FEMA 

VHIage  of  Lake  Bar- 

Feb.   18,   1963,   Feb.  25, 

Ms  Nar.cy  Smltti, 

June  10.  t993  ^ 

170372  D 

Docket  Na  7062). 

1993.    Barrington    Cou- 
rier-Review. 

Preadent  of  the  Vil- 
lage of  Lake  Bar- 
rmgton,  Lake  Courv 
ty,  23555lsi  Old  Bar- 
rington Road,  Bar- 
ffngton,  Winois 
60010. 

Illinois:  McLean. 

Town  of  Nomrjal 

Feb.   \%.   1993,   Feb.   25. 

The  Honorable  Paii 

Dec.  29.  1998 

170502  B 

(FEMA  Docket  No. 

1993.  The  ^4ofTnatitB. 

Harrvjn,  Mayor  of 

7060). 

the  Town  of  Normal, 
McLean  County, 
100  East  Phoenix 
Averuie,  Nornial,  Illi- 

nois 61761. 

Minnesota:  Anoka. 

CHy  of  Co»umbia 

Feb.    23,    1993,    Mar.    2, 

The  Honorable  Donald 

Feb  16,  1999 _.. 

270010 

(FEMA ::;:-'.  6*  Nio. 

Hatghts. 

1993,  Cofumbia  Heights 

Murryn,  Jr.,  Mayor 

7062). 

Focus. 

0*  the  Dty  of  Co- 
lumbia Heights, 

Anoka  County,  590 

.i.;e  *...     «,  NE, 
wO'uriL  a   -.eights, 
Minnesota  55421- 

3878. 

""pnrfif -.-t-i-     Sf"e't/ 

City  of  Memphis  

Feb    12    1993    Feb    19 

The  Hor>orable  W  W 

Feto.  5,  t993 

470177  C 

(FcM*  >X-'S-  So 

■•Qvi    The   Comno-">' 

■•*=■«-  'n,  Mayor  of 

7oe; 

.*;.C6a; 

-  <=      • .  of  Mem- 
phis, Shelby  Coun- 
ty, 125  North  Mid- 
America  Mall,  Menv 

phis,  Tennessee 
38103. 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.100.  "Flood  Insurance.") 

Dated:  July  7, 1993. 
F:-ai!f  •»  '.'   K*!illy, 

Lrrpui^  A^iiiinistrator,  Federal  Insurance 
Administration. 

IFR  Doc.  93-16766  Filed  7-15-93;  8:45  ami 
MUiNO  CODE  (ne-os-M 


14    („•-  ■ 


h>e\!H 


AG?!»(      Federal  Insurance 
Administration,  FEMA. 
^CTlOH•  iT^tfrim  nile. 


summary;  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevetions  is 
appropriate  because  of  now  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (lOO-year)  flood 


elevations  for  new  buildings  and  their 

"'■''="18. 

LATES:  These  modified  base  flood 
elevations  are  airrently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  dale  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  \he  community  that  the 
Administrator  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

\V'..,,d;Ti  R.  ^^t.f.;;,  w:....:.  a,^.,  w:udies 
Ehvision,  Federal  Insurance 
Administration,  500  C  Street,  SVV., 
Washington,  DC  20472.  (202)  646-2766. 


SUPPLEMENTARY  INFORMATION:  The 
modified  base  (1 00-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
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adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  ;:. 
the  National  Flood  Insurance  Prograr'; 

These  modified  elevations,  together 
with  the  floodplain  managemeni  cntena 
required  by  44  CFR  60  3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  tha' 
the  community  must  change  any 
existing  ordinances  that  are  rr,or» 
stringent  m  their  nocjdplai.'i 
managem.ent  requirements  The 
community  miay  at  any  time  enitt 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities 

The  changes  m  ba.se  Hood  elevations 
are  in  accordance  wi'.h  44  C7FK  fi'i  4 

.National  Environmental  Policy  .Act 

This  rule  is  categoricaliv  ex;  !.!-><: 
from  the  requirements  of  44  CFK  P-:.-^ 
10.  Env'.ronmentd!  Q)nsider.=it:nr:,   No 
envircnmenta'  .r.p^ir.t  as^essr-.e:::  has 
been  prepar^-d 


Re?ulator>  Flexibility  Act 

The  F"-i"""L  h'isurance  Administrator 
h.ii  i»-''.-r:r:.r>-i  that  this  nj!e  is  exempt 
fr-''n  'n*^  >*';■. :"v'r'ie;;*.^  of  the  Regulatory 
F'"x;")i:,'\   -\'"*  'iw  ;c.;se  mi.uiified  base 
Cood  eievat.ur.a  are  required  by  the 
Flood  Disaster  Protection  Art  of  l^'j 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  m  the 
National  Flood  Insurance  Program  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Resiiiid;>.)r^  Irripaft  Analysis 

This  rule  is  not  a  major  Puie  under 
Executive  Order  12291.  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

h-i**'  u»,vf  i  mir-T  ];.'!">  12,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2rb)i21  of  Fxeru'lve 
Order ;27-8 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insiurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements 

Accordingly,  44  CFR  part  65  is 

amended  to  read  as  fr.lli'ws 

PART  65— {AMENDED] 

1   The  authority  citation  for  part  65 

continues  to  read  as  follows: 

Authority:  42  U  S  C  4001  et  seq.; 
Rfori^.ir.ization  Plan  No  3  of  1978,  3  CFR, 
ly'SCxjrr.p    p  329;  E.O.  12127,  44  PR  19367. 

3  CTR,  15'9Conip,.p.  376. 

§65  4    [Amended] 

2.  The  tables  p,.hl;shed  under  the- 
authority  of  §  nZ  4  are  amended  as 
follows; 


19  93 


Dates  and  name  of  news- 

C^ 9f  e<e<:utive  officer 

E^ec*w'9  da'e  c*  r-ic-j,-   1 

C,-,3'"'-'jnity 

Stata  a-xJ  :ou"rr 

l.c,K;aKon 

paper  where  rwtica  was 
published 

of  corprionity 

ficaf'On                ; 

^-  -- 

AjVanias  Bertor 

Cify  c'  P.>3e's        

June   3.    19''")     ,,.'-'*    'j, 
1993.  Nort-wast  A.^^.n- 
sas  Momirtg  News. 

The  Honofabie  Jo^-^ 
W,  San-.p.er.  Jr  , 
Mayor,  Crty  ot  Rog- 
ers 3*30  West  Poo- 
la'   Rc^qars   Arkan- 
sas 72255 

Ma,  19,  '993  

050013 

Caiitomia  Sacranenio 

!of"''corpo'a;r«i  d'sas  .. 

June  23    1993    June   30 

M-  Dougsas  M 

P-a^eigr^,  Di'ector, 

J^ne  8    1S93  

050262 

1993.  Sacramento  Bee 

Sac-a'^-ie'^to  County 

Depatment  o*  Pub- 

• 

ic  WorVs,  827  Sev- 
ert''  Street,  roon 
30  ■"    Sacramento 
Caiitorr^ia  95814 

Fionda  P"^e'ia5 

C^j  ct  ^at-on  Springs 

July    7.    1993,       j,     'i 
1993.  Sun  Coast  News 

^^^e  Honorat)ie  Anita 
Pfotos,  Mayor  o*  tr,e 
Cit/  of  Tarpon 
Springs.  Piceilas 
County,  P  0   Box 
50C4    Tarpon 
Spnngs,  Flonda 
34688-50C4 

Ju'-a  22,  1993  

120259  B 

iltinois  Coo«   ....^ „.. 

Village  o*  Pa.os  '-'»» 

June  3.   1993,  June   10, 

The  Honoraoie  Rose- 

May 21,  1993  

170144  B 

1993,    Daily   Southtown 

mary  S  Kap'ur. 

Economist. 

Mayor  of  the  Village 
of  Palos  Parv.  89Ci 
W   123rd  Street, 
Pajos  ParV.  lilmois 
60464 

O^io  FranWin  and 

June  22.  1993     .re   ?9 

1993,     T'-.e     C--.Hv,.'^D'^s 

Tne  Honoratile  Greg- 
or-y  S  Lashutka, 

June  17.  1993  

330 i:c  B 

FairSeid. 

Dispatch. 

Mayor  of  the  City  of 
ColumOus   90  West 
Broad  Street,  Co 
lumbus,  Ohio  432^5 

OWahoria  C'evela'^d 

Ci*y  o'  NorTT^a^i      

June   29.    1993,   July  6 
1993.      The      Nocmar 

^he  Honorabie  &ll 

June  8,  1993  

400<>16 

Nations,  Mayor,  City 

Transcript 

of  Norman,  P  0 
i      Box  370,  Norn-iar, 
1      Oklahoma  7307C 

[FR  Doc  9  • 
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Stam  •ndcourty 

! 

Location 

DatM  and  namt  erf  rt*w»- 
p«p«f  »*t)«f«  rxHtca  wa* 

o*  OOnrryjnrty 

♦»c«t>or. 

hto. 

Cxmy*!:  OougtM 

C*y  o»  flo««Xj'^- 

.Xjri«   23,    'aea,    jun«    x 

:y  ''-lO^Ojf;   ax, 
Sr     rxxjgia*  *v»,' 

,'„,.ri«  &    ■■  ^'-      

iS,      «  1^  ■'■ 

T«*a»  Et  Pa»o  

£>tv  o*  E.:  Pasc 

„»un«    't     "993     Ju«-*«    /3, 

;%  ■?«  i:    '■■■a*:'    "  t»o 

***iri  c        It          iTi*~,.'i     ..•■■■■••••■•« 

"^-I'V,     ^     "    *t 

TsKJM  ""ftftant  

CM\  'J  A'lrvgfejT' 

"W,3      ^"CWT     *Vo^^     SlB' 

It'",'  ''»'•*''■*    Way-" 

Ufi,   ^'^     -QC 

485454 

''«*».jf«rn. 

101  ^e-r  *j -a- 
's».,A*    ■(>"•  4-0231. 

Ttxa*  "arant 

CtTy  cJ  Not  ^cxarv:! 

j...jf i«    "  0     '  993     J  jt"* 

'•   •^ryr^Vhijib 

May  18,  1993  

480607 

Hint 

',S/*J,"j,  MiO-CJttM  ^ews 

" "-">  B/'own, 

a**'^o-       rty  of  hkx*l 

f'-*,*i«'x;  Hilte.  P.O. 
Fi-„«  !"-.■•■>■■•""■-    ■-<•"-'* 

Taxas  76183. 

fCafaiog  of  PwierHl  Domestic  Asii^'r.nrf 
No  aa  100,  "Flood  Inmirance,  'j 

DstfKi  July  7   1993 
Francis  V   RailH. 

Administration 
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DEPARTMENT  OF  AGRICULTURE 

Anirral  and  P'ant  Hea':h  Inspection 
Service 

7CFRPar1330 

9  CFR  Part  94 
[Dockai  No.  91-C17-1] 

Garbage 

agency:  Ar.imai  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION;  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  ~2 u.ations  that  apply  to  garbage 
iha*  can  iritroduce  diseases  or  pests  of 
:  vos'ck'k,  poultry',  or  plants.  The 
p:  ;  : -ed  provisions  would  require 
:  "s  :r.^  to  enter  into  compliance 
d  jr»>'r.'.-?nts  with  the  Animal  and  Plant 
Health  Inspection  Service  before  they 
handle  or  dispose  of  certain  regulated 
garbage  on  or  removed  from  a  means  of 
conveyance  which  has  been  in  any  port 
outside  the  continental  United  States 
and  Canada  within  the  previous  2-year 
period,  or  has  been  to  or  from  any  U.S. 
territory,  possession,  or  Hawaii  within 
the  previous  1-year  period.  This  change 
would  enhance  our  ability  to  enforce  the 
regulations  and  would,  therefore,  assist 
the  effort  to  prevent  the  dissemination 
of  plant  pests  and  livestock  and  poultry 
diseases  into  or  within  the  United 
S-a'es 

DATES.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
S^p^er.ber  14,  1993. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
017-1  Comments  received  may  be 
inspe«:t8d  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 


v^iihing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  real  ir<  r^in 
FOR  FURTHER  tNFORVA^iON  CONTACT:  Dr. 
Ronald  B.  Caffey.  Assistant  to  the 
Deputy  Administrator,  PPQ,  APHIS. 
USDA.  room  628.  Federal  Buildiiig. 
6505  Belcrest  Road.  Hyattsville.  MD 

20782.  (3011  4-5R_7ATT 

SUPPLEMEHfTAHY  INfOnMAnON: 
Background 

Our  regulation*  concerning  garbage 
are  contained  in  7  CFR  330.400  and  9 
CFR  94.5  (referred  to  below  as  "the 
regulations").  The  regulations  m  7  CFR 
330.400  are  intended  to  prevent  the 
dissemination  of  plant  pests  and 
diseases.  The  regulations  in  9  CFR  94.5 
are  intended  to  prevent  the  introduction 
of  animal  diseases. 

Garbage  is  defined  in  §  330.400(b)  and 
§  94.5(a)  as  all  waste  material  that  is 
derived  in  whole  or  in  part  from  fruits. 
vegetables,  meats,  or  other  plant  or 
animal  (including  poultry)  material,  and 
other  refuse  of  any  character  whatsoever 
that  has  been  associated  with  any  such 
material  on  board  any  means  of 
conveyance,  and  including  food  scraps, 
table  refuse,  galley  refuse,  food 
wTappers  or  packaging  materials,  and 
other  waste  material  from  stores,  food 
preparation  areas,  passengers'  or  crews' 
quarters,  dining  rooms,  or  any  other 
areas  on  means  of  conveyance.  Garbage 
also  means  meals  and  other  food 
available  for  consumption  by  passengers 
and  crew  on  an  aircraft  but  not 
consumed. 

Garbage  regulated  because  of 
movements  outside  the  United  States  or 
Canada  ("regulated  garbage")  is  defined 
in  §  330.400(c)  and  §  94.5(b)  as  garbage 
that  is  on  or  removed  from  a  means  of 
conveyance  *  *  •  if,  when  the  garbage 
Is  on  or  removed  from  the  means  of 
conveyance,  the  means  of  conveyance 
has  been  in  any  port  outside  the  United 
States  and  Canada  within  the  previous 
2-year  period.  There  are  two  exceptions 
to  this  provision,  as  described  in 
§  330.400(c)(1)  and  §  330.400(c)(2)  and 
§ 94.5(b)(1)  and  §  94.5(b)(2). 

Garbage  regulated  because  of  certain 
movements  to  or  from  Hawaii, 
territories,  or  possessions  ("regulated 
garbage")  is  defined  in  §  330.400(d)  and 
§  94.5(c)  as  garbage  that  is  on  or 
removed  from  a  means  of  conveyance 
*  •  •  if  at  the  time  the  garbage  is  on  or 


removed  from  the  means  of  cn:;veyance. 
the  means  of  conveyance  nas  moved 
during  tiie  previous  one-year  period, 
either  directly  or  indirectly,  to  the 
continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii,  or  to  Hawaii  from  any  territory 
or  possession.  There  are  two  exceptions, 
as  described  in  §  330.400(d)(1)  and 
(d)(2)  and  §  94.5(c)(1)  and  (c)(2). 

Also,  regulated  garbage  is  defined  in 
§  330.iOO{e)  and  §  94.5(d)  as  garbage 
that  is  commingled  with  regulated 
garbage. 

Compliance  and  Di<;posal 

In  accordance  w.th  §  330.400(f)(2)  and 
§94.5fe)(2).  regulated  garbage  is  subject 
to  general  surveillance  for  compliance 
with  the  reguiatioris  by  Animal  and 
Plant  Health  Inspeaion  Service  (.\PHIS) 
inspectoi's  and  to  disposal  measures 
established  to  prevent  the  dissemination 
of  plant  pests  and  livestock  or  poultry 
diseases. 

In  accordance  witii  §  330.400(g)(1) 
and  §  94.5(0(1).  regulated  garbage  must 
be  contained  in  tight,  leak-proof, 
covered  receptacles  during  storage  on 
board  a  means  of  conveyance  while  in 
the  territonal  waters,  or  wbjle  otherwise 
within  the  territory  of  the  United  States. 
Also,  surii  regulated  garbage  may  not  be 
unloaded  from  the  means  of  conveyance 
in  the  United  States  unless  the  regulated 
garbage  is  removed  in  tight,  leak-proof 
receptacles  under  the  direction  of  an 
APHIS  inspector  to  an  approved  faciUty 
for  incineration,  stenhzation,  or 
grinding  into  an  approved  sewage 
system,  under  supervision  by  an 
inspector,  or  the  regulated  garbage  is 
removed  for  other  handling  in  a  manner 
and  imder  such  supervision  as  may. 
upon  request  in  specific  cases,  be 
approved  by  the  Adm.mistrstor  of 
.\PHIS  as  complying  with  the  applicable 
laws  for  environmental  protection  and 
as  adequate  to  prevent  the 
dissemination  into  or  within  the  United 
States  of  plant  pests  and  livestock  or 
pTulfp,'  diseases. 

As  defined  in  7  CFR  330  400(i){4)  and 
9  CFR  94  5(h)(5],  an  approved  facility 
m.eans  a  facility  approved  by  the 
,^dm,in;strator  of  .\PHIS.  upon  his 
determination  that  it  has  equipment  and 
uses  procedures  that  are  adequate  to 
prevent  the  dissemination  of  plant  pests 
and  livestock  or  poultry  diseases,  and 
that  It  IS  certified  by  an  appropriate 
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Government  official  as  currently 
complying  with  the  appHcable  laws  for 
environmental  protection.  As  defined  in 
7  CFR  330.400(i)(3)  and  9  CFR 
94.5(h)(4),  an  approved  sewage  system 
means  a  sewage  system  approved  by  the 
Administrator  of  APHIS,  upon  his 
determination  that  it  is  designed  and 
operated  in  such  a  way  as  to  preclude 
the  discharge  of  sewage  effluents  onto 
land  surfaces  or  into  lagoons  or  other 
stationary  waters,  and  otherwise  is 
adequate  to  prevent  the  introduction  of 
plant  pests  and  livestock  or  poultry 
diseases,  and  that  it  is  certified  by  an 
appropriate  Government  official  as 
currently  complying  with  the  applicable 
laws  for  environmental  protection. 

Compliance  Agreements 

We  are  proposing  to  add  the 
requirement  to  the  regulations  that  a 
person  wishing  to  handle  or  dispose  of 
regulated  garbage  must  first  enter  into  a 
vmtten  compliance  agreement  with 
APHIS,  stating  that  it  agrees  to  comply 
with  the  regulations  in  7  CFR  330.400 
and  9  CFR  94.5  and  the  conditions 
contained  in  the  agreement.  A  person 
handling  or  disposing  of  regulated 
garbage  would  need  to  have  the 
compliance  agreement  in  order  to 
perform  this  work.  If  we  found  that  the 
person  was  in  violation  of  any  of  the 
regulations  in  7  CFR  330.400  or  9  CFR 
94.5  or  the  conditions  contained  in  the 
agreement,  we  would  take  action  to 
cancel  the  compliance  agreement. 
Without  the  compliance  agreement,  the 
person  could  only  remove  regulated 
garbage  from  a  means  of  conveyance 
under  the  direction  of  an  APHIS 
inspector  or  dispose  of  regulated 
garbage  at  an  approved  facility  under 
the  supervision  of  an  APHIS  inspector. 
The  compliance  agreement  would 
provide  an  incentive  to  comply  with  the 
regulations,  thus  strengthening  our 
ability  to  enforce  them. 

We  are  proposing  to  add  a  definition 
of  person  to  9  CFR  94.5(h)(4)  for 
consistency  with  the  definition  of 
person  in  7  CFR  3.30.100.  Person  would 
mean  any  individual,  corporation, 
company,  association,  firm,  partnership. 
society,  or  joint  stock  company. 

We  are  also  proposing  that  any 
compliance  agreement  may  be  cancelled 
in  writing  by  the  Administrator 
whenever  it  is  found  that  the  person 
w-'ho  has  entered  into  the  compliance 
agreemfint  has  failed  to  comply  with  the 
regulations  in  7  CFR  330.400  or  9  CFR 
94  5  or  the  conditions  contained  in  the 
agreement.  Any  person  whose 
compHance  agreement  has  been 
cancelled  may  appeal  the  decision,  in 
wTiting,  within  10  days  after  receiving 
wTitten  notification  of  the  canrellation 


The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  cancelled.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  confhct  as  to  any  material 
fact.  Rules  of  practice  concerning  a 
hearing  will  be  adopted  by  the 
Administrator. 

APHIS  believes  that  requiring  use  of 
compliance  agreements  would 
strengthen  our  ability  to  enforce  the 
regulations,  and  would,  therefore,  assist 
the  effort  to  prevent  the  dissemination 
of  plant  pests  and  livestock  and  poultry 
diseases  into  or  within  the  United 
States. 

Executive  Order  1229 J  and  Regulatory 
Flexibility  Act 

We  are  Issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposal  would  not  require 
persons  to  change  their  current 
practices.  Almost  all  persons  who 
handle  and  dispose  of  regulated  garbage 
have  been  operating  under  compUance 
agreements.  This  proposed  rule  would 
require  the  use  of  these  agreements.  The 
only  cases  where  persons  not  currently 
under  such  agreements  handle  or 
dispose  of  regulated  garbage  are  short- 
term  situations  employing  persons  not 
in  the  business  of  garbage  disposal, 
where  the  person  removes  the  garbage 
under  the  direction  of  an  APHIS 
inspector  or  disposes  of  the  garbage  at 
an  approved  facility  under  the 
supervision  of  an  APHIS  inspector. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
fi  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  bie  given  to  this 
rule;  (3)  administrative  proceedings  will 
not  be  required  before  persons  may  file 
suit  in  court  challenging  this  rule. 
However,  administrative  remedies  must 
be  exhausted  before  persons  may  file 
suit  in  court  challenging  a  decision  to 
cancel  a  compliance  agreement. 

Paperwork  Reduction  Act 

In  accordance  vdth  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB),  and  there  are  no  new 
requirements.  The  assigned  0MB 
control  number  is  0579-0054  for  7  CFR 
330.400.  Additional  requirements  for 
information  collection  and 
recordkeeping  will  be  submitted  to 
0MB  for  9  CFR  94.5. 

List  of  Subjects 

7  CFR  Part  330 

Customs  duties  and  inspection. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  7  CFR  part  330  and  9 
CFR  part  94  would  be  amended  as 
follows: 

Title  7 — [Amended] 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS:  GENERAL:  PLANT 
PESTS;  SOIL,  S ^  0  u  E   A ',  ::•  c  .,  a  -■  R Y 

PRODUCTS:  GAS E AGE 

i    1  lie  auUiuiiiy  Liiuiion  for  part  330 
would  continue  to  read  as  follows: 

Authority.  7  U.S.C  147a.  ISObb,  ISOdd- 
ISOff.  161. 162. 164a.  450.  2260;  19  U.S.C 
1306:  21  use  111.  114a:  136  and  136a;  31 
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n  4] 


■•  :  ■-Tt! 


§330400    [Amendecf] 

i  Slc*.:i::  ^  I'l  ICO  would  be  amended 
by  adding  a  now  paragraph  (j)  to  read  as 
follows: 

§330  40C     Rpqjiatior,  of  Cariain  Garbaqa, 

(j)  Compliance  Agreement  and 
Cancellaticn 

(IJ  Any  person  engaged  in  the 
business  of  handling  or  disposing  of 
regulated  garbage  must  first  enter  into  a 
compliance  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  Compliance  agreement  forms 
(PPQ  Form  519)  are  avaihble  without 
charge  from  local  USDA/.APHIS/Plant 
Protection  and  Quarantine  offices, 
which  are  listed  in  telephone 
directories. 

(2)  A  person  who  enters  into  a 
compliance  agreement,  and  employees 
or  agents  of  that  person,  shall  comply 
with  the  following  conditions  and  any 
supplemental  conditions  which  shall  be 
listed  in  the  compliance  agreement,  as 
deemed  by  the  Administrator  to  be 
necessary  to  prevent  the  dissemination 
i;^*~  o:  within  the  United  States  of  plant 
pests  and  livestock  or  poultry  diseases; 

(i)  Comply  with  the  provisions  of  7 
CFR  330  400-. 

(ii)  ,\How  APHIS  inspectors  access  to 
all  records  maintained  by  the  person 
regarding  handling  or  disposal  of 
regulated  garbage,  and  to  all  areas  where 
handling  or  dicposal  of  regulated 
garbage  occurs; 

(iii)  Remove  regulated  gaibage  from  a 
means  of  conveyance  only  in  tight,  leak- 
proof  receptaclas; 

(iv)  Move  the  receptacles  of  regulated 
garbage  only  to  a  facility  approved  in 
accordance  with  §  330  400(g)(2),  and 

(v)  At  the  facility,  dispose  of  the 
regulated  garbage  only  mrough 
incineration,  sterilization,  grinding  into 
a  sewage  system  approved  in 
accordance  with  §  330  400(g)(2).  or  in 
any  other  manr^er  approved  by  the 
Administrator  and  described  in  the 
compliance  agreement. 

(3)  Approval  for  a  compliance 
agreement  may  be  denied  at  any  time  if 
the  Administrator  determines  that  the 
requirements  set  forth  in  this  subpart 
are  not  met,  after  notice  of.  and  the 
reasons  for,  the  proposed  denial  of  the 
approval,  and  an  opportunity  to 
derr.onstrate  or  achieve  compliance  with 
s'..c.^i  rt^ouiremer.Ts  has  been  afforded  to 
the  compliance  agreement  applicant 

(4)  Any  compliance  agreemen'  rT~.ay  be 
rancelied  m  writing  by  tne 
.administrator  whenever  it  is  fuLir.d  tha: 
lh«  person  who  has  entered  inrr,  tr.t* 


compliance  agreement  has  failed  to 
comply  with  this  subpart.  Any  person 
whose  compliance  agreement  has  been 
cancelled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
written  notification  of  the  cancellation. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  cancelled.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  tlie  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any  material 
fact.  Rules  of  practice  concerning  a 
hearing  will  bie  adopted  by  the 
Administrator.  This  administrative 
remedy  must  be  exhausted  before  a 
person  can  file  suit  in  court  challenging 
the  cancellation  of  a  compliance 
agreement. 

(5)  Where  a  compliance  agreement  is 
denied  or  cancelled,  regulated  garbage 
may  continue  to  be  unloaded  from  a 
means  of  conveyance  and  disposed  of  at 
an  approved  facility  in  accordance  with 
§330  400(g)(1). 

3  The  Office  of  Management  and 
Budget  control  number  information 
appearing  at  the  end  of  current 
§  330.4G0(i){5)  would  be  moved  to  the 
end  of  new  §  330.400(j)(5)  and  revised  to 
read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0054. J 

Title9— lAmfnd.r!) 

PART  94~-^tNDEaPEST,  FOOT  AN D- 
MOUTH  DISEASE  FOWL  PEST  (FOWL 
PLAGUE)   VELOGENiC 

viscerotrop'c  newcastle 
Disease  af ricaw  swine  fever, 

HOG  CHOcERa   and  BOVINE 
SPONGiFORM  ENCEPHALOPATHY: 
PROHIBFED  AND  RESTRICTED 

IMPORTATIONS 

4.  The  authority  citation  for  part  14 
would  continue  to  read  as  follows; 

Anthortty:  7  U  S.C.  147a,  ISOee.  161. 162, 
450;  19  use  1306;  21  U  SC  111.  114a 
134«.  134b,  134c.  and  134f,  31  U  S,C  9*01 
42  U  SC  4331,  4332;  7  ( :FK  2  1 '.  2  S 1 .  and 
171  2U\\ 

§  94.5  lAmen<J«<J] 

5.  In  §  94.5.  paragraph  (h)(10)  would 
be  added,  to  read  as  follows: 

§  94  5  R©g«i8t)or  o*  certain  garbage 
•  •  •         •         • 

(h)«  •• 

(10)  Person  means  any  individual. 
corporatioo. company  associauon,  firm. 
partnership,  society,  or  joint  stock 
company. 

6.  In  §94  5.  parai^aph  (i)  would  b« 
addad  irTiTiedidte.y  following  new 


p-iragraph  (h)(10)  and  preceding  the 
O.SfR  no,".»rnl  ri'imhf.'r  to  rnad  a,s  fn'lnws. 

§  94  5     Reguiatvoo  of  certain  garbage 

•  w  •  »  » 

(i)  Compliance  agreement  and 
cancellation 

(1)  Any  person  engaged  in  the 
business  of  handling  or  disposing  of 
regulated  garbage  must  first  enter  into  a 
compliance  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS),  Compliance  agreement  forms 
(PPQ  Form  519)  are  available  without 
charge  from  local  L;SDA/A.PHIS/Plant 
Protection  and  Quarantine  offices, 
which  are  listed  in  telephone 
directories. 

(2)  A  person  who  enters  into  a 
compliance  agreement,  and  employees 
or  agents  of  that  person,  shall  comply 
with  the  following  conditions  and  any 
supplemental  conditions  which  shall  be 
listed  in  the  compliance  agreement,  as 
dt^emed  by  the  Administrator  to  be 
necessary  to  prevent  the  dissemination 
into  or  within  the  United  States  of  plant 
pests  and  livestock  or  poultry  diseasest 

(i)  Comply  with  the  provisions  of  9 
CFR  94  5: 

(ii)  Allow  APHIS  inspectors  access  to 
all  records  maintained  by  the  person 
regarding  handling  or  disposal  of 
regulated  garbage,  and  to  all  areas  where 
handling  or  disposal  of  regulated 
garbage  occurs; 

(iii)  Remove  regulated  garbage  from  a 
means  of  conveyance  only  in  tight,  leak- 
proof  receptacles; 

(iv)  Move  the  receptacles  of  regulated 
garbage  only  to  a  facility  approved  in 
arccrdance  with  ^  94.5(f)(2);  and 

fv]  .At  the  facility,  dispo.se  cf  the 
regulated  garbage  only  thmu;^*; 
incineration,  steriiization,  snr'-iirit;  irito 
a  sewage  system  3ppro\ftri  in 
dcccrdanu~e  vnih  §  94  5iil(i).  or  in  any 
other  mar.ner  approved  by  the 
Administrator  i.id  described  in  the 
i.omphancs  aerefment. 

(it  .\pprovoi  for  a  compliance 
at^reement  may  be  denied  at  any  ti.-ne  it 
tiiB  Administrator  determines  thai  the 
requirements  set  forth  ir  this  "iecticn  are 
not  met.  after  notice  of.  and  the  reasons 
for.  the  proposed  denial  of  the  approval. 
and  an  opportunity  to  demonstrate  or 
achieve  compliance  with  such 
requirements,  has  been  afforded  to  the 
compliance  agreement  applicant. 

(4)  Any  compliance  agreement  may  be 
cancelled  in  writing  by  the 
.\dministrator  whenever  it  is  found  that 
the  person  who  has  entered  into  the 
rompiianca  agreement  has  f.iiled  to 
comply  with  this  section.  Any  person 
whose  compliance  agreement  "ha*  been 
cancelled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
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written  not' fi cat" en  of  the  fanr-^ilaiion 
Thtt  appeal  must  s'-'t-  '<':l  r.'  'he  tacts 
and  reasons  upcr.  ^w-"  :.  ;•;.-  pprs'jn 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  cancelled.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  v/riiing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any  material 
fact.  Rules  of  practice  concerning  a 
hearing  will  be  adopted  by  the 
Administrator.  This  administrative 
remedy  must  be  exhausted  before  a 
person  can  file  suit  in  court  challenging 
the  cancellation  of  a  compliance 
agreement. 

(5)  Where  a  com.pliance  agreement  is 
denied  or  cancelled,  regulated  garbage 
may  continue  to  be  unloaded  from  a 
means  of  conveyance  and  disposed  of  at 
an  approved  facility  in  accordance  with 
§94  5(f)(1). 

Done  in  Washington.  DC.  this  12th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

{FR  Doc.  93-1G902  Filed  7-15-93;  8:45  am) 
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Commodity  C'^d!?  Cortw-i'ntton 

7CFR  Part  1'42( 
Ri.M  0560- ,4032 

Oilseed  Pre-»/al!ing  World  Pf!ce 
Caiculat'ons 

AGENCY:  Commodity  Credit  Corporation 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY;  This  proposed  rule  would 
.^.mend  the  regulations  which  set  forth 
the  methods  for  calculating  the 
prevailing  world  prices  for  oilseeds. 
Section  205(d)  of  the  Agricultural  Act  of 
1949.  as  amended  (the  1949  Act), 
requires  the  .Secretary  of  Agriculture 
(Secretar>')  to  pn^-smbe  r  method  for 
calculating  the  prevailmg  world  price 
for  soybean.s  and  minor  oilseeds — 
sunflower  seed,  canola,  rapeseed, 
lafflower.  flaxseed,  and  mu&tard  seed — 
a.'id  a  mechanism  by  which  the 
Secretary'  she!!  announce  periodii.allv 
the  prevaihng  world  market  price  for 


u  a  1  ]  t  \' 


•ach  oilseed  (adjusted  for  I'  S 
and  location).  These  actions  are 
necessary  because  the  method  as 
1  urrently  presCT!l:)ed  requires  the  lise 
data  that  are  not  readily  available, 
DATES:  Comments  must  be  received  o; 
o:  before  August  16,  1991,  >.r.  r.rder  tn 
be  assured  of  considera'ion 
ADOflESSeS:  Comments  must  be  a;.j;i,e 
to  the  Director,  Oilseeds  Analysis 


f)  visir,  Asricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA).  P.O.  Box  2415,  room  3739-S. 
Washington.  DC  20013-2415. 
Comments  received  may  be  inspected 
between  9  a.m.  ar.d  430  p.m.  Monday 
through  Friday,  except  holidays,  in 
room  3746.  South  Agriculture  Building. 
USDA,  14th  and  Independence  Avenue. 
Washinpton.  DC. 

F,:;C'  -^..'P^HEc  !Nt"0RM,AT1ON  CONTACT: 

Bradley  Karmen.  Director.  Oilseeds 
Analysis  Division.  ASCS.  USDA,  P.O. 
Box  2415.  room  3746-S.  Washington. 
DC  20013-2415  or  call  202-720-7923. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  designated  as  "nonmajor" 
It  has  been  determined  that  this 
proposed  rule  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  Government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  in  domostir  r.r  pxport  markets. 

leiierai  .\ssistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  appUes  are 
Commodity  Loans  and  Purchases — 
10  0-^1 

Rej^ulaton'  Flexibilitv  .\ii 

it  nas  CKjen  determined  that  the 
Regulatory  Flexibihty  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Fxecutive  Order  1277fi 


J  h;s  propasft 


t-  has  been  reviewed 

n  aci-ardance  witn  Executive  Order 
27  78  The  provisions  of  this  proposed 
ule  do  not  preempt  State  laws,  are  not 
etjoactive,  and  do  not  require  the 

*^  austion  of  any  administrative  appeal 
rt'.med  les. 


Envir'>nmfnt.r 

State  iTltT'* 


:\  SM'SM'!! 


ent  or  Impact 


ext 


It  has  been  determined  by  an 
environmental  evaluation  tiiat  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1421 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U  S.C.  chapter  35. 

Public  Conunents 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 

developing  the  final  rule. 

Statutory  Background 

In  accordance  with  section  205(d)(1) 
of  the  1949  Act.  the  Secretary  may 
permit  a  producer  to  repay  a 
nonrecourse  loan  at  a  level  that  is  the 
lesser  of  the  loan  level  for  the  crop  or 
the  prevailing  world  market  price  for 
the  applicable  oilseed,  adjusted  for  U.S 
quality  and  Ipcation  (i.e.,  the  adjusted 
world  price  or  AWP).  as  determined  by 
the  Secretary;  or  at  such  other  level  not 
in  excess  of  the  loan  level  for  that  crop 
that  the  Secretary  determines  will: 

(1)  Minimize  potential  loan 
forfeitures; 

(2)  Minimize  the  accumulation  of 
oilseed  stocks  by  the  Federal 
Government; 

(3)  Minimize  the  cost  incurred  by  the 
Federal  Government  in  storing  oilseeds, 

and 

(4)  Allow  oilseeds  produced  in  the 
U  S.  to  be  marketed  freely  and 
competitively,  both  domestically  and 
internationally. 

In  accordance  with  section  205(d)(2) 
of  the  1949  Act,  the  Secretary  shall 
prescribe  a  formula  to  define  the  AWP 
and  a  mechanism  by  which  the 
Secratary  shall  periodically  announce 
the  AWP 
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Prevailing  World  Price.  Adjusted  to 
U.S.  Quality  and  Location  (A"V\T) 

In  accordance  wim  section  205(d)(2) 
of  the  1949  Act,  it  is  proposed  that  the 
AWT  for  soybeans  be  established  and 
announced,  to  the  extent  practicable, 
weekly  based  upon  current  market 
prices  for  soybeans  at  major  U.S. 
markets,  as  determined  by  CCC.  It  is 
also  proposed  that  the  AWP  for  each 
minor  oilseed  be  established  and 
announced,  to  the  extent  practicable, 
weekly  based  upon  current  prices  at 
major  U.S.  markets  for  each  minor 
oilseed,  as  determined  by  CCC. 

This  amendment  to  the  regulation 
governing  the  establishment  of  world 
prices  for  oilseeds  is  necessary  because 
timely  and  consistent  market 
information  and  data  for  foreign  markets 
are  not  readily  available  to  calculate 
world  prices  according  to  previously 
published  regulations.  The  proposed 
amendment  wdll  permit  the  calculation 
of  a  price  reflective  of  world  market 
conditions  with  readily  available  data  in 
a  timely  manner.  In  addition,  the 
proposed  change  will  enable 
publication  of  world  prices  for  minor 
oilseeds  more  frequently  and  simplify 
the  existing  regulations. 

Lisl  nt  Subiei,-«.  .n  "  C'FR  Part  1421 

Grains,  Loan  programs/agricultxire, 
Oilseeds,  Peanuts,  Price  support 
programs,  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds, 
Warehouses. 

Accordingly,  7  CFR  part  1421  is 
proposed  to  be  amended  as  follows: 

PART  1421— GRAINS  AND  SIMtLARlY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as 
follows;02 

Authoritj-:  7  U.S.C.  1421, 1423, 1425. 
144U.  1444f-l,  1445b-3a.  1444C-3,  1445e, 
and  1446f;  15  U.S.C.  714b  and  7l4c. 

2.  Section  1421.25  is  amended  by 
reT-ising  paragraphs  (b)  and  (c)  to  read 

a>  follows- 

§1421,25     Market  price 'epaynents- 

(b)  For  the  1991  through  1995  crops 
of  oilseeds: 

(1)  A  producer  may  repay  a  loan  that 

is  the  lesser  of: 

(ij  The  loan  level  and  charges,  plus 
Interest  determined  for  such  crop;  or 

(ii)  The  prevailing  world  market  price 
for  the  applicable  oilseed,  adjusted  for 
U  S  quality  and  location  (i.e.,  the 
ad:usted  world  pnce  or  .AWP).  as 
determir.ed  by  the  Secretary. 

(2)  CCC  may,  m  lieu  of  the  repayment 
level  determined  m  accordance  with 


paragraph  (b)(1)  of  this  section,  allow 

t)roducers  to  repay  a  loan  at  such  other 
evel  not  in  excess  of  the  loan  level  for 
that  crop  that  the  Secretary  determines 
will  minimize  potential  forfeitures, 
minimize  the  accumulation  of  oilseed 
stocks  by  the  Federal  Government, 
minimize  the  cost  incurred  by  the 
Federal  Government  in  storing  oilseeds 
and  allow  oilseeds  produced  in  the  U.S. 
to  be  marketed  freely  and  competitively, 
both  domestically  and  internationally. 

(c)  In  accordance  with  paragraph 
(b)(l)(ii)  of  this  section,  adjusted  world 
prices  (AWP)  will  be  calculated  as 
follows: 

(1)  The  AWP  for  soybeans  will  be 
established,  to  the  extent  practicable, 
weekly  based  upon  current  market 
prices  for  soybeans  at  major  U.S. 
markets,  as  determined  by  CCC. 

(2)  The  AWP  for  each  minor  oilseed 
will  be  established,  to  the  extent 
practicable,  weekly  based  upon  current 
market  prices  for  each  minor  oilseed  at 
major  U.S.  markets,  as  determined  by 
CCC. 

•        •        •        •        * 

Signed  on  July  11. 1993,  at  Washington, 
DC. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[PR  Doc.  93-16925  Filed  7-15-93;  8:45  am] 
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DEPAR-^MEN"^  CF  .US^'CE 

imT.'g^aticu'  anc  Natu'alization  Service 

3  CPR  Parts  208,  236,  and  242 

[INS  Sc    •  1^2  92    AG  Ofitu  Ho   1761-93] 

RIN  1V!5   ACe6 

Asylurr  and  /^'thhoiijmg  o* 
Depor*ai!on  Procedur'??  Convictions 
♦or  Agg-avated  Fetopies 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule 
implements  section  515  of  the 
Immigration  Act  of  1990,  which 
provides  that  an  alien  who  has  been 
convicted  of  an  aggravated  felony,  as 
defined  in  section  101(a)(43)  of  the 
Immigration  and  Nationality  Act  (Act), 
is  ineligible  for  asylum  and  shall  be 
considered  to  have  been  convicted  of  a 
particularly  serious  crime  for  purposes 
of  withholding  of  deportation  Section 
515  applies  to  appUcations  filed  on  or 
after  November  29,  19Q0  This  proposed 
rule  will  eliminate  certain  deiays 
currently  involved  in  the  asylum 


process  when  dealing  wjth  aggravated 
felons  by  streamlining  the  deportation 
procedures  that  apply  with  respect  to 
such  persons. 

DATES:  Written  comments  must  be 
subm.itted  on  or  before  August  16.  1993 
.ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street  NW.,  room  2001D, 
Washington,  DC  20536.  Please  include 
INS  number  1412-92  on  your 
correspondence  to  ensure  proper 
handling. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Davidson,  Senior  PoUcy 
Analyst,  Asylum  Division,  Office  of 
Refugees,  Asylum,  and  Parole, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  ULLICO  3rd  floor, 
Washington,  DC  20536,  telephone  (202) 
633-4389. 

SUPPLEMENTARY  INFORMATION:  These 
prcpo'.ei'i  rrgula'.;or:S  set  forth  the 
procedures  to  be  followed  when  an 
ahen  who  has  been  convicted  of  an 
aggravated  felony  submits  an 
application  for  asylum  or  withholding 
of  deportation  with  the  Immigration  and 
Naturalization  Ser\ice  (Service)  or  with 
the  Office  of  the  Immigration  Judge  on 
or  after  November  29, 1990.  They  are 
intended  to  relieve  the  Service  and  the 
Office  of  the  Immigration  Judge  from 
e.xisting  procedural  requirements  when 
confronted  with  an  alien  who  is 
statutorily  ineligible  for  asylum.  This 
rule  is  intended  to  eliminate  protracted 
delays  currently  involved  in  the  asylum 
process  when  dealing  with  aggravated 
fel  :r.s 

Background 

Congress  has  expressed  its  intent  that 
aliens  con\Tcted  of  serious  crimes  be 
removed  from  the  United  States  and  has 
furthered  that  intent  by  eliminating 
asylum  for  aliens  convicted  of 
aggravated  felonies  and  by  classifying 
aggravated  felonies  as  "particularly 
serious  crimes"  for  purposes  of  relief 
under  section  243(il  of 'he  Act. 

Statutory  .Authority 

The  statutory  authonty  for  these 
changes  is  found  in  section  515  of  the 
Immigration  Acrt  of  1990.  Public  Law 
lUl-649.  November  29,  1990  [IMMACT 
90). 

In  accordance  with  5  U.SC.  605(b). 
the  Attorney  General  of  the  United 
States  certifies  that  this  rule  does  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  num^ber  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
section  l(b)ofE.O.  12291,  nor  does  this 
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rule  have  Federalism  implications 
warranting  the  preparation  of 
Federalism  Assessment  in  accordance 
v\ith  E.0. 12612.  The  Attorney  General 
has  reviewed  this  rule  in  light  of  section 
2(c)  of  E.0. 12778  and  finds  that  the  rule 
meets  the  applicable  standards  provided 
in  section  Z(b)  of  the  order. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  Control 
numbers  for  these  collections  are 
contained  in  8  CFR  299.5. 

List  of  Subjects 

8  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens.  Asylum.  Crime, 
Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Pari  236 

Administrative  practice  and 
procedure.  Aliens,  Asylum.  Crime, 
In:  migration. 

8  CFR  Part  242 

Administrative  practice  and 
procedure,  Aliens.  Asylum.  Crime. 
Detention,  Deportation. 

Accordingly,  chapter  I  of  titlo  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

FAP-f  208~»ROCEDl;RES  FOR 
ASVLuto  ftWD  iVfTHHOLDiNG  OF 
DEPORT /iTiON 

1.  The  aathonty  citation  for  part  208 
is  revised  to  read  as  follows: 

luth.ntv:  8  U.S.C.  1103.  1158.  1226.  1252; 

6  Ci  R  pari  I. 

2.  Section  208.1  is  air^erided  by 
adding  the  following  sentence  to  the 
end  of  paragraph  (a)  to  read  as  follows: 

§308  1     Genefai. 

{<>]  *    '    *  TMe  pruvisioi::s  of  this  part 
r  'at'ng  tc  a  person  convicted  of  an 
i£;q-- ■  ated  felony,  as  defined  in  section 
l>ji':aj[43)  of  the  Act.  shall  apply  to 
applications  for  asylum  or  withholding 
of  deportation  that  are  filed  on  or  after 
November  29.  1990 

'.   Se<::t:on  2{)8  4  .rs  amerded  by 
.i-;:i:r;fe;  .;vc  sentec.::es  '.■:.  Uj-  e:,d  of 
paragrr.p.T  (dS  to  .-eal  as  follows: 

§208,4    Filing  tneapDtication. 
•         •         «  •  • 

■:.j;  *  *  *  M  ar:  ,i.;eii  Hcis  it-ou  convicted 
ci  aa  ags^ravated  teioiiv ,  the  asylum 
office  shall  not  Icrwaivi  a  copy  of  such 
alien's  application  for  asylum  or 


withholding  of  deportation  to  the 
Bureau  of  Human  Rights  and 
Humanitarian  Affairs  (BHRHA)  for 
comments.  Where  an  application  for 
asylum  or  withholding  of  deportation  by 
such  alien  has,  nevertheless,  been 
forwarded  to  the  BHRHA.  the  asylum 
officer  shall  not  defer  adjudication  of 
the  application  pending  receipt  of  the 
BHRHA's  response. 

4.  Section  208.7  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  for  paragraph  (b).  and 
by  adding  a  new  paragraph  (b)(3)  to  read 
as  follows: 

§  208.7    Intarim  wnployment  authorixation. 

(a)  Except  in  the  case  of  an  applicant 
who  has  been  convicted  of  an 
aggravated  felony,  the  asylum  officer  to 
whom  an  initial  application  for 
employment  authorization  (Form  1-765) 
accompanying  an  application  for 
asylum  or  withholding  of  deportation  is 
referred  shall  authorize  employment  for 
a  period  not  to  exceed  one  year  to  aliens 
who  are  not  in  detention  and  whose 
applications  for  asylum  or  withholding 
of  deportation  the  asylum  officer 
determines  are  not  frivolous. 
"Frivolous"  is  defined  as  manifestly 
unfounded  or  abusive.  An  appUcant 
who  has  been  convicted  of  an 
aggravated  felony  shall  not  be  granted 
emplojTnent  authorization. 

(b)  Subject  to  paragraph  (b)(3)  of  this 
section,  employment  authorization  shall 
be  renewable,  in  increments  not  to 
exceed  one  year,  for  the  continuous 
period  of  time  necessary  for  the  asylum 
officer  or  immigration  judge  to  decide 
the  asyltim  application  and,  if 
necessary,  for  final  adjudication  of  any 
administra; i^H  or  judicial  review. 

•  ••••• 

(3)  If  an  apphcation  for  asyhmi  filed 
on  or  after  November  29,  1990.  is  denied 
pursuant  to  §  208.14(c)(4)  or 
§  208.16(c)(2)(ii)  because  the  appUcant 
has  been  convicted  of  an  aggravated 
felony,  any  employment  authorization 
previously  issued  under  §  208.7(a)  shall 
automatically  terminate  as  of  the  date  of 
denial. 

•  •        •        •        • 

5.  Section  208.9  is  amended  by 
reming  the  first  sentence  of  paragraph 
(a),  and  by  adding  a  new  paragraph  (g) 
to  read  as  follows: 

§208.9    interview  and  pfoc«au'«. 

(a)  Except  as  provided  in  paragraph 
(g)  of  this  section,  an  interview  shall  be 
conducted  by  an  asylum  officer  for  each 
application  for  asylum  or  withholding 
of  deportation  mthin  the  jurisdiction  of 
that  officer,  either  at  the  time  of 


application  or  at  a  later  date  to  be 
determined  in  consultation  with  the 
applicant.  •  •  * 

•  •        •        •        • 

(g)  If  the  applicant  for  asylum  or 
withholding  of  deportation  is 
determined  by  the  asylum  officer  to 
have  been  convicted  of  an  aggravated 
felony  and  the  initial  application  was 
filed  on  or  after  November  29. 1990,  no 
interview  under  paragraph  (a)  of  this 
section  is  required,  and  the  application 
shall  be  denied  pursuant  to 
§  208.14(c)(4)  or  §208.16(c)(2)(ii).  If. 
after  commencing  the  interview,  the 
asylum  officer  determines  that  the 
applicant  has  been  convicted  of  an 
aggravated  felony,  the  interview  shall  be 
terminated  and  the  application  denied 
pursuant  to  §  208.14(c)(4)  or 
§208.16(c)(2)(ii). 

6.  Section  208.14  is  ameVided  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (c)(2).  by  removing  the  "."  at 
the  end  of  paragraph  (c)(3)  and  adding 
in  its  place  ";  or",  and  by  adding  a  new 
paragraph  (c)(4)  to  read  as  follows: 

§206.14    Approvalofde'-'B' -'application. 

•  •         •         •         • 

(c)  •  •  • 

(4)  The  alien  has  been  convicted  of  ui 
aggravated  felony,  as  defined  in  section 
101(a)(43)ofthe  Act. 

7.  Section  208.16  is  amended  by 
revising  paragraph  (c)(2)(ii)  to  read  as 
follows: 

6  JOS/*  5    Entitlement  to  withholding  of 

'■j'*po-"8'-an. 

•  a  •  •  •         . 

(c)*   •   • 
(2).    .   . 

(ii)  The  alien,  having  been  convicted 
by  a  final  judgment  of  a  particularly 
serious  crime,  constitutes  a  danger  to 
the  community  of  the  United  States.  An 
alien  who  has  been  convicted  of  an 
aggravated  felony  shall  be  considered  to 
have  committed  a  particularly  serious 
crime.  An  alien  who  has  been  convicted 
of  an  aggravated  felony  shall  also  be 
considered  to  constitute  a  danger  to  the 
community  of  the  United  States. 

•  •        •        •        • 

8.  Section  208.17  is  revised  to  read  as 
follows: 

§208.17     D«c.».c.:i. 

The  decision  of  an  asylum  officer  to 
grant  or  deny  asylum  or  withholding  of 
deportation  shall  be  communicated  in 
writing  to  the  applicant,  the  district 
director  having  jurisdiction  over  the 
place  of  the  applicant's  residence  or 
over  the  port  of  entry  from  which  the 
applicant  sought  admission  to  the 
United  States,  the  Assistant 
Commissioner  for  Refugees,  Asylum, 
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ar.d  Parci*?.  and  the  Director  of  the 
AsvUT.  Policy  and  Review  Unit  of  the 
Dppa.-t.Tient  of  Justice.  An  adverse 
decision  will  state  why  asylum  or 
withholding  of  deportation  was  denied. 
The  decision  will  also  contain  an 
assessment  of  the  applicant's  credibility 
unless  the  application  was  denied 
pxirsuant  to  §  208  14(c)(4)  or 
§208.16(c)(2)(ii). 

9.  Section  208.21  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  by  removing  the  word 
"or"  at  the  end  of  paragraph  (a)(2),  by 
removing  the  "."  at  the  end  of  paragraph 
(a1(3)  and  adding  in  its  place  ";  or",  and 
bv  adding  a  new  paragraph  (a)(4)  to  read 
a';  f-.il'iAV';' 

5208.21     Admission  of  asyefl  s  spcuse 
and  children, 

(a)  Ehgtbihty  A  spouse,  as  defined  in 
section  101{a)(35)  of  the  Act,  or  child, 
as  defined  in  section  101(b)(1)  (A),  (B). 
(C).  (D),  or  (E)  of  the  Act,  may  also  be 
granted  asylum  if  accompanying  or 
fcUowing  to  join  the  principal  alien  who 
was  granted  asylum,  unless  it  is 
determined  that: 
•         •         •         •         • 

(4j  The  spouse  cr  child  has  been 
convicted  of  an  aggravated  felony,  as 
defined  in  section  101(a)(43)  of  the  Act. 


PART  236— EXCLUSION  OF  ALiE.NS 

10.  The  aut-hority  citation  for  part  236 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1158,  1182,  1225, 

i::6,  and  1255. 

11.  Section  236.3  is  amended  by 
re%Tsing  paragraphs  (a)(1)  and  (a)(2),  by 
adding  a  new  paragraph  (a)(3),  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§236.3     Applicationg  (or  ssylurr  or 
withholding  of  deportation. 

(aj  •    •    • 

(1)  Advise  the  alien  that,  except  as 
provided  in  paragraph  (a)(3)  of  this 
section,  he  or  she  may  apply  for  asylum 

in  the  United  States  or  withholding  of 
deportation  to  that  other  country; 

(2)  Make  available  the  appropriate 
apphcation  forms;  and  (3)  Advise  the 
alien  that  if  the  immigration  judge  finds 
that  he  or  she  has  been  convicted  of  an 
aggravated  felony,  as  defined  in  section 
101(a)(43)  of  the  Act.  he  or  she  is 
ineligible  for  asylum  in  the  United 
States,  and  is  ineligible  for  withholding 
of  deportation  under  section  243(h)  of 
the  Act  on  the  basis  of  having  been 
convicted  of  a  particularly  serious 
cnrr.e 

[::■]  .\r,  application  for  asylum  or 
withholding  of  deportation  must  be 
filed  w.th  the  Office  of  the  Immigration 


Judge,  pursuant  to  §  208.4(c)  of  this 
chapter. 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  upon  receipt  of  the 
apphcation,  the  Office  of  the 
Immigration  Judge  shall  forward  a  copy 
to  the  Bureau  of  Human  Rights  and 
Humanitarian  Affairs  (BHRHA)  of  the 
Department  of  State  for  comments,  and 
shall  calendar  the  case  for  hearing, 
which  shall  be  deferred  pending  receipt 
of  the  Department  of  State's  comments. 
The  reply,  if  any,  from  the  Department 
of  State,  unless  classified  imder  E.O. 
12356  (3  CFR.  1982  Comp.,  p.  166), 
shall  be  given  both  to  the  applicant  and 
to  the  Trial  Attorney  representing  the 
government. 

(2)  In  the  case  of  an  application  filed 
on  or  after  November  29,  1990,  if  the 
immigration  judge  finds  that  an  alien 
has  been  convicted  of  an  aggravated 
felony,  the  immigration  judge  shall  not 
forward  a  copy  of  such  alien's 
apphcation  for  asylum  or  withholding 
of  deportation  to  the  BHRHA  for 
comments.  Where  an  application  for 
asylum  or  withholding  of  deportation  by 
such  an  alien  has,  nevertheless,  been 
forwarded  to  the  BHRHA.  the 
immigration  judge  shall  not  defer  the 
exclusion  proceeding  pending  receipt  of 
the  BHRHA's  repsonse. 


PART  242  -PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

12.  The  authority  citation  for  pa.-i  242 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1252;  8  CFR  pan 
2. 

13.  Section  242.17  is  amended  by 
revising  paragraphs  (c)(2)(i)  and 
(c)(2)(ii),  by  adding  a  new  paragraph 
(c)(2)(iii),  and  by  revising  paragraph 
(c)(3)  to  read  as  follows: 

§242.17     A.-Kiliary  matters,  applications. 
•         •         •         •         • 

(c)*   •   • 
(2)'   •  • 

(i)  Advise  the  alien  that,  except  as 
provided  in  paragraph  (c)(2)(iir)  of  this 
section,  he  or  she  may  apply  for  asylum 
in  the  United  States  or  withholding  of 
deportation  to  those  countries; 

(ii)  Make  available  the  appropriate 
application  forms;  and 

fiii)  Advise  the  alien  that  if  the 
immigration  judge  finds  that  he  or  she 
has  been  convicted  of  an  aggravated 
felony,  as  defined  in  section  101(a){41) 
of  the  Act,  he  or  she  is  ineligible  for 
asylum  in  the  United  States,  and  is 
Ineligible  for  withholding  of  deportation 


under  section  243(h)  of  the  Act  on  the 
basis  of  having  been  convicted  of  a 
partirularly  serious  crime 

(3)  An  application  for  asylum  or 
withholding  of  deportation  must  be 
filed  with  the  Office  of  the  Immigration 
Judge,  pursuant  to  ^  2n,H.4((:)  of  this 
chapter. 

(i)  Except  as  provided  in  paragraph 
(c)(3)(ii)  of  this  section,  upon  receipt  of 
the  application,  the  Office  of  the 
Immigration  Judge  shall  forward  a  copy 
to  the  Bureau  of  Human  Rights  and 
Humanitarian  ,^ffaIrs  (BHRHA)  of  the 
Department  of  State  for  com.ments. 

(n)  In  the  case  of  an  application  filed 
on  or  after  November  29,  1990,  if  the 
immigration  judge  Hnds  that  an  alien 
has  been  convicted  of  an  aggravated 
felonv,  the  immigration  judge  shall  not 
forward  a  copy  of  such  aUen's 
application  for  asylum  or  withholding 
of  deportation  to  the  BHRHA  for 
comments.  Where  nn  application  for 
asylum  or  withholding  of  deportation  by 
such  an  alien  has,  nevertheless,  been 
forwarded  to  the  BHRHA,  the 
immigration  judge  shall  not  defer  the 
deportation  proceeding  pending  receipt 
of  the  BHRHA's  response. 


Dated:  July  7. 1993. 
Janet  Reno, 

Attnrrtey  General 

'FR  D'x;.  9.3-16790  Filed  7-15-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  92-136-1] 

Importation  of  Gelatin 

AGENCY:  .Animal  and  Plant  Health 
Inspection  Sen.dce,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the 
importation  of  gelatin  by  requiring  all 
shipments  of  gelatin  derived  from 
horses  or  swine,  or  from  ruminants  that 
have  not  been  in  any  country  where 
bovine  spongiform  encephalopathy 
(BSE)  exists,  to  be  accompanied  by  an 
official  certificate.  This  change  is 
needed  to  help  inspectors  at  the  port  of 
entry  distinguish  this  gelatin,  which 
does  not  pose  a  risk  of  spreading  BSE 
from  gelatin  derived  from  ruminants 
that  have  been  in  a  country  where  BSE 
exists,  which  poses  a  risk  of  spreading 
BSE  and  must  be  accompanied  by  an 
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in;port  permit.  The  effect  of  this  change 
v\  ouid  be  to  eliminate  avoidable  delays 
at  the  port  of  entry. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
A  :      >;?  IB.  1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
136-1.  Comments  received  may  be 
inspected  at  USDA.  room  114l',  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Kathleen  J.  Akin.  Senior  Staff 
Veterinarian.  Import-Export  Products 
Staff.  VS.  APHIS,  USDA.  room  755, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301]  436-7830. 

SJPPLEMENTAPv  iNFORMATION: 

Background 

Tlie  regulations  in  9  CFR  part  94 
(referred  to  below  as  "the  regulations") 
contain,  among  other  things,  restrictions 
on  the  importation  of  certain  animals 
and  animal  products  in  order  to  prevent 
the  introduction  of  certain  animal 
diseases  into  the  United  States.  Section 
94.18  of  the  regulations  concerns  the 
importation  of  meat  and  edible  products 
derived  from  ruminants  that  have  been 
in  countries  where  bovine  spongiform 
encephalopathy  (BSE),  a  neurological 
disease  of  bovine  animals  and  other 
ruminants,  exists 

The  major  means  of  BSE's  spread 
appear  to  be  thro:eh  rurT.;::ant  feed 
containing  meat  and  o-ht"  products 
derived  from  rumina-:-s  i;:;ected  with 
BSE  and  through  the  use  of  veterinary 
biologic  products  containing  byproducts 
from  ruminants  infected  with  BSE  One 
product  that  may  be  used  in  ruminant 
feed— and  thus  has  the  potential  to 
spread  BSE— is  gelatin  deriv  ed  from  the 
hides  and  bones  of  rum.iriants  that  have 
been  in  any  country  where  BSE  exists. 

Section  94  18(cl  of  the  regulations 
prohibits  the  importation  into  the 
I'nited  States  of  gelatin  derived  from 
ruminants  that  have  been  in  any  country 
'•■.here  BSE  exists,  unless  certain 
sripcified  corid'.tior.s  are  met.  Paragraph 
(\-'.{2]  of  §  94  18  requires  any  person 
importing  gelatin  derived  from, 
nim.mants  that  have  been  in  any  country 
vs  here  BSE  exists  to  obtain  a  "United 


States  Veterinary  Permit  for  the 
Importation  and  Transportation  of 
Controlled  Materials  and  Organisms  and 
Vectors"  by  filing  a  permit  application 
on  VS  form  16-3.  The  permit  allows  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  confirm  that  the 
gelatin  is  to  be  used  in  a  manner  that 
will  not  result  in  the  gelatin  coming  in 
contact  with  ruminants  in  the  United 
States. 

Conversely,  gelatin  derived  from 
ruminants  that  have  not  been  in  any 
country  where  BSE  exists  does  not  pose 
any  threat  of  introducing  the  disease 
and  may  be  imported  into  the  United 
States  vsrithout  restrictions,  as  is  the  case 
with  gelatin  derived  from  horses  or 
swine.  However,  because  of  the  disease 
threat  posed  by  gelatin  derived  from 
ruminants  that  have  been  in  a  country 
where  BSE  exists.  APHIS  inspectors  at 
the  port  of  entry  must  hold  any 
shipment  of  gelatin  that  arrives  in  the 
United  States  without  an  import  permit 
when  the  gelatin's  origin  cannot  be 
conclusively  determined  from  the 
documentation  accompanying  the 
shipment.  Once  the  inspector  confirms 
that  the  gelatin  was  derived  bom  horses 
or  swine,  or  from  ruminants  that  have 
not  been  in  any  country  where  BSE 
exists,  the  shipment  can  be  released. 

In  order  to  prevent  such  delays  in  the 
future,  we  are  proposing  to  require  all 
shipments  of  gelatin  derived  from 
horses  or  swine,  or  from  ruminants  that 
have  not  been  in  any  country  where  BSE 
exists,  to  be  accompanied  at  the  time  of 
importation  into  the  United  States  by  an 
official  certificate  issued  by  a 
veterinarian  employed  by  the  national 
government  of  the  gelatin's  country  of 
origin.  We  would  require  that  the 
certificate  state  the  species  of  animal 
from  which  the  gelatin  is  derived  and, 
if  the  gelatin  is  derived  from  ruminants, 
certify  that  the  gelatin  is  derived  from 
ruminants  that  have  not  been  in  any 
country  where  BSE  exists. 

If  the  proposed  requirement  is 
adopted,  at  the  time  of  importation  into 
the  United  States,  all  shipments  of 
gelatin  derived  from  horses  or  swine 
would  have  to  be  accompanied  by  an 
official  certificate,  and  all  shipments  of 
gelatin  derived  from  ruminants  would 
have  to  be  accompanied  by  either  an 
official  certificate  or  an  import  permit, 
depending  on  whether  the  gelatin  is 
derived  from  ruminants  that  have  been 
in  a  country  where  BSE  exists.  An 
APMIS  inspector  would  then  be  able  to 
de'  (■• : -: :  n e  : :t :  :T-i  »d ;  a t e ! y  whether  or  not 
the  f;«  U'::  (  c;::d  be  ::r:ported  into  the 
United  States  w:t::oii'  restrictions,  thus 
eliminating  deiays  at  ihe  port  of  entry. 


Executive  <  )rd('r  ]  2. 
Flexibility  Act 


Regulatory 


We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employinent. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  anticipate  that  the  provisions  of 
this  proposed  rule,  if  adopted,  would 
have  little  or  no  economic  impact  on 
importers  of  gelatin.  Currently,  there  cire 
no  import  restrictions  on  gelatin  derived 
from  horses  or  swine,  or  from  ruminants 
that  have  not  been  in  any  country  where 
BSE  exists,  This  proposed  rule  would 
require  gelatin  derived  from  horses  or 
swine,  or  from  ruminants  that  have  not 
been  in  any  country  where  BSE  exists, 
to  be  accompanied  by  an  official 
certificate  when  imported  into  the 
United  States.  The  certificate,  which 
would  be  issued  by  a  veterinarian 
employed  by  the  national  government  of 
the  country  of  origin,  would  have  to 
state  the  species  of  animal  from  which 
the  gelatin  is  derived  and.  if  the  gelatin 
is  derived  from  ruminants,  certi^  that 
the  gelatin  is  derived  from  ruminants 
that  have  not  been  in  any  country  where 
BSE  exists. 

The  certificate  requirement  is  not 
expected  to  significantly  increase  costs 
for  U.S.  importers  of  gelatin.  The 
exporter  of  the  gelatin  would  have  to 
obtain  the  required  certificate  through 
the  national  government  of  the  country 
of  origin  prior  to  shipping  the  gelatin  to 
the  United  States.  We  do  not  know  how 
many  of  those  governments  would 
charge  a  fee  for  providing  the  certificate, 
but  it  is  unlikely  that  any  fee  would  be 
high  enough  to  significantly  change  the 
cost  of  the  gelatin  should  the  exporter 
cBoose  to  pass  the  cost  of  the  certificate 
on  to  the  gelatin's  importer  in  the 
United  States,  The  certificate 
requirement  is  also  not  expected  to 
result  in  any  significant  savings  for  the 
U.S.  importer  as  the  result  of  die 
elimination  of  the  costs  that  may 
currently  be  incurred  by  importers 
during  the  period  that  the  gelatin  is  held 
at  the  port  of  entry  while  its  origin  is 
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established.  We  anticipate  that  the 
primary  impact  of  the  certificate 
r«q\urem9nt  would  be  to  expedite  the 
handling  of  gelatin  by  APHIS  inspectors 
at  the  port  of  entry. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Execiitivp  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parlies  may 
file  suit  in  court  challenging  this  rule. 

Paper\',orlt  Reducticn  .\ct 

Ir.  acLordar.^e  v\  /,n  'i.e  Paperwork 
Reduction  Act  of  I^jSO  ^44  U.S.C.  3501 
e( seq).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention 
DesK  Officer  for  APHIS,  Washington.  DC 
2')i03.  Please  ser.d  a  copy  of  your 
con-.ments  to;  (1)  Chief,  Reg\Jatory 
.\r!3  vs:s  and  Development.  PPD. 
APHIS,  L"SDA,  room  804,  Federal 
5u;ldi.-,2,  6i','>  Be!'::?-st  Road, 
Hyatts'.  ..19,  MD  20:o2,  and  (2) 
Ci»a.-ance  Officer.  OIRM,  USDA.  room 
404-vV  14th  Street  and  Independence 
A v'^-  ue  SW..  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART94— FiNC'ERPEST,  FOOT-AND- 
MOU::-i  D.SEASE.  FCWL  PEST  :?OWL 
PLAGUE  -  V£LOGE.NiC 
Vise ERO  —  OP' :  NEV. CASTLE 
DISEASE.  AFFiCAN  S.VINE  FEVcR, 
HOG  CHOLERA,  AND  BOVINE 
SFCSGiFCR.M  ENCEPHALOPATHY:' 
PROHIB.TEO  AND  RESiniC'ED 
IMrO~TAT;CN3 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  147a,  150ee,  161, 162, 
450;  19  use.  1306;  21  U.S.C.  Ill,  114a, 
i  34a,  134b,  134c,  and  134f;  31  U.S.C  9701; 
42  use  4331,  4332;  7  CFR  2.17,  2.51.  and 
371.2(d). 


UMI 


2.  A  new  §  94.19  would  be  added  *o 
read  as  follow": 

§94  "?     Gela'sn  der'vaci  '^orr  Horsas  or 
»w  re   or  'r.zrrt  rumnantg  rhat  pav«  not 
t>^ier  in  srv  couitry  where  l>ovtn« 
scoqi'orrn  siicepfiaiooathy  e«;sts 

Lrelatin  derived  from  horses  or  swine, 
or  from  niminants  that  have  not  been  in 
any  country  listed  in  §  94.18(a)  of  this 
part,  must  be  accompanied  at  the  time 
of  importation  into  the  United  States  by 
an  official  certificate  issued  by  a 
veterinarian  employed  by  the  national 
government  of  the  country  of  origin.  The 
official  certificate  mu.st  state  the  species 
of  animal  from  which  the  gelatin  is 
derived  and.  if  the  gelatin  is  derived 
from  ruminants,  certify  that  the  gelatin 
is  not  derived  from  ruminants  that  have 
been  in  any  coimtry  listed  in  §  94  18(a). 

Done  in  Washington.  DC.  this  12lh  day  of 
July  1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
(FR  Doc.  93-16905  Filed  7-15-93;  8  45  am] 
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9  CFP  Pb-  9-: 
[Dock?*  Nc    52--X7-1] 

Cooked  Meat  fron  Countries  Where 
Rinderpest  or  Foot-and-Mouth  Disease 

Exists 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule 

SUMMARY:  We  are  proposing  to  revise  the 
regulations  concerning  cooked  meat 
Intended  for  importation  into  the  United 
States  from  countries  where  rinderpest 
or  foot-and-mouth  disease  exists.  The 
regulations  would  require  that  this  meat 
meet  a  new  standard  for  "thoroughly 
cooked,"  and  would  specify  conditions 
for  the  cooking  process.  Further,  the 
regulations  would  establish  standards 
for  meat  processing  establishments  in 
those  countries,  and  would  require  that 
cooked  meat  come  only  from 
establishments  that  meet  these 
standards.  This  action  would  ensure 
that  the  meat  intended  for  importation 
into  the  United  States  from  a  country 
where  rinderpest  or  foot-and-mouth 
disease  exists  has  been  cooked 
sufficiently  to  inactivate  any  rinderpest 
or  foot-and-mouth  disease  virus  and 
prevent  the  introduction  of  either 
disease  into  the  United  States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  14,  1993. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  youi  comments  to  Chief. 


ReeuIator>'  Ar.a'.vsis  and  Development, 
FPD,  APHIS.  USDA.  room  804.  Federal 
B'^.idme  f)V3T  Erif  rest  Road, 
HyaltsMile,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
007-1,  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW,.  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
281 7  to  facilitate  entry  into  the 
comment  reading  room. 
FOn  FURTHER  INFORMATION  CONTACT:  Dr, 
John  H,  Blackwell,  Senior  Staff 
Microbiolosist,  Import-Export  Products 
Staff,  'v  S  APHIS.  USDA,  room  756-A, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7834 

SUFPLEMENTARf  .NFORMATiOK; 
Background 

The  regulations  in  9  CFR  part  94 
regulate,  among  other  things,  the 
importation  into  the  United  States  of 
certain  animals,  meat,  and  animal 
products.  These  regulations  are 
designed  to  prevent  the  introduction 
info  the  United  Stages  of  certain  diseases 
of  iivestork  and  pouitn,'  Section  94.4 
(referred  to  below  as  the  regulations) 
restricts  the  importation  into  the  United 
States  of  cured  and  cooked  meat  from 
coiintries  where  rinderpest  or  foot-and- 
mouth  di.sease  (FMD)  exists,  in  order  to 
prevent  tlie  introduction  of  those 
diseases  into  the  L'nited  States,  Cured 
and  cooked  meats  that  meet  the 
conditions  stipulated  in  the  regulations 
are  eligible  for  entry  into  the  United 
States, 

The  regulations  currently  require. 
among  other  things,  that  cooked  meat 
from  ruminants  or  swine  originating  in 
any  country  where  rinderpest  or  FMD 
exists  be  "tihoroughly  cooked,"  that  is, 
"heated  so  that  the  f.esh  and  juices  have 
lost  all  red  or  pink  color,"  This 
definition  of  "thoroughly  cooked"  was 
based  on  the  so-called  pink  juice  test 
being  a  reliable  indicator  of  whether 
meat  has  been  cooked  thoroughly 
enough  to  inactivate  any  rinderpest  or 
FMD  virus. 

We  now  know  that  the  pink  juice  test, 
long  believed  to  indicate  the 
inactivation  of  the  rinderpest  or  FMD 
virus  in  all  cooked  meats,  reliably 
reflects  inactivation  of  these  viruses 
only  in  cubes,  slices,  and  anatomical 
cuts  of  meat  (cuts  taken  from  skeletal 
muscle  tissue)  that  meet  certain  size 
specifications 

In  ground  n".?d;  and  m  certain  cubes, 
slices,  and  anatomical  cuts  of  meet,  the 
viruses  re.niains  viable  even  when  the 
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juice  has  no  pink  or  red  h':es; 
consequer.'.iy.  for  these  meats,  "passing" 
the  pink  juice  test  proves  nothir.g  about 
the  disease  status  of  these  meats. We 
therefore  propose  to  redefine 
"thoroughly  cooked"  in  terms  of  the 
desired  result:  "Heated  sufficiently  to 
inactivate  any  pathogen  that  may  be 
present,  as  indicated  by  the  required 
TID  [temperature  indicator  device]  or 
pink  juice  test."  We  are  proposing  that 
meats  for  which  the  pink  juice  is  invalid 
be  considered  thoroughly  cooked  when 
they  have  been  cooked  in  a  specified 
way,  for  a  specified  period,  at  a 
specified  temperature  beheved  to  be 
capable  of  inactivating  any  rinderpest  or 
FMD  virus  present.  Except  for  certain 
cubes,  slices,  and  anatomical  cuts  of 
meat  (for  which  the  pink  juice  test 
remains  valid,  and  would  continue  to  be 
an  option,  as  provided  in  proposed 
§  94.4(b)),  we  propose  to  require  use  of 
a  TID,  a  device  inserted  into  meat  before 
cooking,  to  ensure  that  the  meat  reaches 
the  specified  temperature.  The  validity 
of  any  precalibrated  TID  holds  for  all 
cooked  meat  covered  by  the  regulations, 
including  grotmd  meat. 

Further,  in  response  to  requests  for 
information  from  importers  who  show 
mounting  interest  in  importing  cooked 
meat  from  countries  where  rinderpest  or 
FMD  exists,  and  seek  guidance  on  new 
product  development,  and  from  the 
agriculture  ministries  in  Uruguay  and 
Argentina  interested  in  cooperating  with 
those  persons,  we  propose  to  set  forth 
standards  for  meat  processing 
establishments.  These  standards  would 
ensure  that  meat  has  been  handled  at  all 
stages  of  the  cooking  process  to  prevent 
contamination,  so  that  cooked  meat 
from  these  establishments  would 
present  no  risk  of  introducing  rinderpest 
or  FMD  into  the  U.-.ited  States. 

All  of  the  proposed  changes  to  the 
regulations  are  discussed  below. 

NTeat  Processing;  the  Cooking  Process 

Recently  corrpleted  studies  •  show 
that  cooking  m  an  oven  v\1ll  inactivate 
the  rinderpest  or  P'NfD  virus  in  ground 
meat,  if  a  combination  of  precisely 
defined  conditions  are  met.  Those 
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' .'  :t  information  on  the  studies  referred  to  in  this 

■rlocuraent.  see: 

1  \'9rme;iien,  P  ,  Huertas,  S.M.,  Urrestaiazu,  V.. 
Bdiuu,  I ,  and  Brum.  1 1  OrEA-'ioipptic  Qualities  and 
.'^:>o!-and-Moulh  Disease  Vims  Stability  in  Beef 
Pat!:"?  Processed  by  Broiler  Continuous  Belt  Oven 
Cooking  loumal  of  Food  Protection,  (forthcoming). 

2  Blackwell,  I  H  ,  NoUn,  E  !  ,  and  Rickansnid. 

D  .K  Total  Caionc  Input  of  a  Thermal  Process  as  an 
Ir.^.f-x  of  Let.Hality  far  Fool-and-Mouth  Disease 
Virijs.  lourr-.ai  of  Food  Science  53,185-190.  (1988). 

3  BlariwelS,  ;  H  ar.d  Rickansnid,  D.A.  Ingredient 
ETects  on  the  Thermal  Inactuation  of  Foot-and- 
Mo'iLh  Disease  Virus  in  Formulated.  Conuninuted 
.Vea'  Products  Journal  of  Food  Sdonce.  54:1479- 
H34  P. 989), 


rondjtions,  specified  in  proposed 
§  S4.4rb)i4),  include  the  shape  and  size 
of  the  meat  product,  and  the  oven 
configuration  and  cooking  procediu^s 
used  during  the  processing.  The  ground 
meat  must  be  shaped  into  patties; 
patties  must  be  no  larger  than  5  inches 
in  diameter  and  1  inch  thick;  each  patty 
must  weigh  no  more  than  115  grams; 
and  fat  content  must  not  exceed  30 
percent.  The  ground  meat  patties  must 
be  broiled  at  210  "C  for  at  least  133 
seconds,  then  cooked  in  moist  heat 
(steam  heat)  in  a  continuous,  belt-fed 
oven  for  not  less  than  20  minutes,  to 
yield  an  internal  exit  temperature  of  at 
least  99.7  °C. 

To  ensure  that  minimum  internal  exit 
temperatures  are  achieved  during  the 
moist  cooking,  certain  patties  must 
function  as  temperature  monitor  patties. 
At  the  beginning  of  each  processing  nm, 
before  the  belt  starts  moving, 
temperature  monitor  patties  must  be 
positioned  on  previously  identified  cold 
spots  (defined  in  the  following 
paragraph)  along  the  oven  belt.  Each 
monitor  patty  must  contain  a  TED.  If 
each  TID  registers  a  temperature  of  at 
least  99.7  °C  upon  exit.  Uie  cooking 
process  has  been  able  to  inactivate  any 
traces  of  the  rinderpest  or  FMD  virus, 
and  the  groimd  meat  meets  our 
definition  of  thoroughly  cooked. 

"Cold  spot"  is  a  term  used  repeatedly 
in  the  proposed  regulations.  It  refers  to 
that  area  in  a  container  (such  as  a 
cooking  tube  or  an  oven  belt)  that  is  last 
to  reach  the  required  temperature.  The 
cold  spot  (or,  on  an  oven  belt,  series  of 
cold  spots)  for  each  container  is 
experimentally  determined  before  the 
cooking  process  begins;  once  identified, 
the  cold  spot  for  that  container  remains 
constant,  and  may  be  considered 
"predetermined." 

Proposed  §  94.4(b)(5)  sets  forth 
processing  requirements  for  groimd 
meat  and  certain  cubes,  slices,  and 
anatomical  cuts  of  meat  cooked  in 
flexible  plastic.  With  increasing 
frequency,  this  cooking  method  is 
replacing  the  time-consuming  method  of 
cooking,  under  retort  conditions,  in 
cans,  and  importers  have  asked  us  to 
specify  the  processing  conditions 
known  to  inactivate  the  rinderpest  or 
FMD  virus  when  meat  is  cooked  in 
flexible  plastic. 

Recent  studies  indicate  that  these 
viruses  cannot  withstand  cooking  in 
flexible  plastic  under  specified 
conditions  of  weight,  cooking  tube  size, 
processing  method,  temperature,  and 
time.  For  cubes  of  meat,  when  at  least 
50  percent  of  the  cubes  are  at  least  3.8 
cubic  centimeters  after  cooking;  for 
slices,  when  at  least  50  percent  of  the 
slices  a'p  at  least  3.8  centimeters  wide 


and  measure  at  least  3.8  centimeters  in 
one  of  the  other  two  dimensions  after 
cooking;  and  for  anatomical  cuts  and 
groimd  meat,  regardless  of  size,  the 
specified  conditions  are  as  follows:  The 
meat  product  must  have  a  starting 
temperature  of  25  "C  or  below,  as 
measured  by  a  precalibrated 
thermocouple,  and  weigh  no  more  than 
5  kilograms  and  no  less  than  2.5 
kilograms  when  it  is  loaded  into  a 
cooking  tube.  Loaded  with  meat,  the 
tube  must  be  sealed,  and  the  sealed  tube 
cooked  in  boiling  water  or  in  a  steam- 
fed  oven  for  at  least  1.75  hours.  The 
meat  must  have  upon  exit  an  internal 
temperature  of  no  less  than  79.4  °C.  as 
measured  by  a  TID,  or.  if  the  pink  juice 
test  is  being  performed,  as  indicated  by 
brown  juice  expressed  from  a  meat 
sample  taken  from  the  cold  spot  of  the 
tube. 

In  addition  to  these  general 
requirements,  which  are  set  forth  In  the 
introductory  text  and  paragraphs 
(b)(5)(i),  (ii).  and  (iii)  of  proposed 
§  94.4(b),  special  requirements  apply 
when  most  cubes  or  slices  in  the 
cooking  tube  are  below  the  minimum 
specified  size,  if  the  pink  juice  test  is  to 
be  performed. 

Proposed  §  94.4(b)(5)(i)  specifies  that 
if  at  least  50  percent  of  the  meat  cubes 
in  the  cooking  tube  are  smaller  than  3.8 
cubic  centimeters,  an  indicator  piece  of 
mass  sufficient  for  a  pink  juice  test  to  be 
performed  (at  least  3.8  cubic  centimeters 
after  cooking)  must  be  placed  at  the  cold 
spot.  Proposed  §94.4(b)(5)(ii)  specifies 
that  if  more  than  50  percent  of  the  meat 
slices  are  less  than  3.8  centimeters  wide 
with  a  minimum  of  3.8  centimeters  in 
either  remaining  dimension  after 
cooking,  an  indicator  piece  of  mass 
sufficient  for  a  pink  juice  test  to  be 
performed  (at  least  3.8  centimeters  wide 
with  a  minimum  of  3.8  centimeters  in 
either  remaining  dimension  after 
cooking)  must  be  placed  at  the  cold  spot 
of  the  tube.  Proposed  §  94.4[b)(5)(iii) 
specifies  that  any  piece  of  meat  removed 
from  an  anatomical  cut  after  cooking,  to 
be  used  for  the  pink  juice  test,  must  be 
of  the  same  size  as  an  indicator  cube  or 
slice,  and  must  be  removed  from  the 
center  of  the  cut,  farthest  from  all 
exterior  points. 

Meat  Processing  Establishment:  Criteria 
for  Approval 

Because  sanitary  conditions  are 
necessary  to  prevent  meat  from 
becoming  contaminated  or 
recontaminated  with  rinderpest  or  FMD 
at  any  point  in  the  meat-cooking 
process,  proposed  §  94.4(c)  requires  that 
a  meat  processing  establishment  in  a 
country  where  rinderpest  or  FMD  exists 
be  approved  by  the  Administrator  before 
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shipment  of  cooked  meat  from  that 
establishment  to  the  United  States 
would  be  allowed.  The  building  and 
processing  standards  essential  to 
prevent  rinderpest  or  FMD  from  being 
spread  within  a  meal  processing 
establishment  are  set  forth  in  proposed 
§  94.4(c)(2),  which  is  discussed  below, 
To  enable  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  to  verify  the 
meat  processing  establishment's 
continuing  compUance  with  our 
regulations,  we  would  require  that  the 
operator  of  the  establishment  enter  into 
a  cooperative  service  agreement  with  us, 
stating  that  all  cooked  meat  processed 
for  importation  into  the  United  States 
will  be  processed  in  accordance  with 
our  requirements;  that  a  fall-time, 
salaried  meat  inspection  official  of  the 
National  Government  of  the  exporting 
country  will  supervise  and  later  certify 
that  the  meat  has  been  processed  and 
examined  in  accordance  with  the 
regulations;  and  that  APHIS  personnel 
or  other  persons  authorized  by  the 
Administrator  may  enter  the 
establishment,  unannounced,  to  inspect 
the  estabhshment  and  its  records. 

To  ensiire  that  the  meat  processing 
establishment  meets  our  requirements, 
proposed  §  94  4(c)(2)  states  that  an 
APHIS  representative  must  conduct  an 
on-site  evaluation  of  the  facility  before 
the  .administrator's  approval  can  be 
granted.  Once  approval  has  been 
granted,  APHIS  representatives  would, 
penodicaiiy,  conduct  on-site 
inspections,  to  ensure  that  all 
conditions  continue  to  be  met.  Proposed 
§  94.4(c)(l)(iv)  states  that  the  operator  of 
the  establishment  must  enter  into  a  trust 
fund  agreement  with  APHIS  and  be 
current  in  paying  all  costs  for  an  APHIS 
representative  to  conduct  the  required 
inspections.  These  costs  would  include 
travel,  salary,  subsistence, 
administrative  overhead,  and  other 
incidental  expenses  (including  an 
excess  baggage  provision  up  to  150 
pounds).  Before  the  APHIS 
representative's  site  inspection,  the 
opentor  of  the  processing  establishment 
would  be  required  to  deposit  with  the 
Administrator  an  amount  equal  to  the 
approximate  cost  of  one  inspection  by 
an  APHIS  representative,  including  the 
expenses  just  stated.  As  funds  from  that 
amount  were  obligated,  a  bill  for  costs 
incurred  based  on  official  accounting 
records  would  be  issued,  to  restore  the 
deposit  to  the  original  level,  revised  as 
necessary  to  allow  for  inflation  or  other 
changes  in  estimated  costs.  To  be 
current,  bills  would  have  to  be  paid 
within  14  days  of  receipt. 

Requiring  payment  of  costs  in 
advance  is  necessan,-  to  halp  defray  the 
costs  to  .\PHIS  of  providing  inspection 


services  in  meat  processing 
establishments. 

Proposed  §  94.4(c)(l)(i)  would  require 
that  the  operator  of  the  establishment 
provide  APHIS  with  documentation 
verifying  compliance  with  the 
processing  requirements  set  forth  in 
proposed  §  94.4(b),  along  with 
blueprints  of  the  facilities  where  the 
meat  is  processed  and  packaged.  If  the 
establishment  appears  equipped  to  meet 
our  requirements,  and  the  necessary 
agreements  have  been  signed  and  the 
necessary  funds  deposited  (see 
proposed  §  94.4(c)(l)(iii)  and  (iv)). 
proposed  §  94.4(c)(2)  provides  that  an 
APHIS  representative  would  conduct  an 
on-site  inspection  to  verify  the 
following: 

•  The  facilities  used  for  processing 
cooked  meat  in  the  meat  processing 
estabhshment  are  separate  from  the 
facilities  used  for  processing  raw  meat 
(precooking,  boning,  preparation,  and 
curing),  with  only  the  terminal  end  of 
the  oven  through  which  the  meat 
product  is  delivered  at  the  end  of  the 
cooking  cycle  connecting  them;  and 
there  is  at  all  times  a  positive  air  flow 
from  the  cooked  to  the  raw  product  side. 
This  ensures  that  the  meat  product  will 
not  be  contaminated  by  airborne 
sources; 

•  The  cooking  equipment  has  the 
capacity  to  cook  all  meat  pieces  in 
accordance  with  proposed  §  94.4(b)(4) 
or  {b)(5).  This  cooking  process  removes 
from  the  meat  all  possible  reservoirs  in 
which  the  rinderpest  or  FMD  virus 
could  remain  viable  during  the  coolung 
process; 

•  Workers  who  process  cooked  meat 
are  at  all  times  kept  separate  from 
workers  who  process  raw  meat,  and 
have,  for  their  exclusive  use,  a  separate 
entrance,  dining  areas,  toilets,  lavatories 
with  cold  and  hot  water,  soap 
disinfectants,  paper  towels,  and  baskets 
for  disposal,  and  changing  rcoms 
stocked  with  the  clean  clothing  and 
rubber  boots  into  which  they  must 
change  upon  entering  the  establishment. 
Workers  who  process  cooked  meat  and 
all  other  persons  entering  the 
establishment  (except  workers  who 
process  raw  meat,  whose  entrance  into 
the  cooking  facilities  is  prohibited)  must 
wash  their  hands  and  change  into  the 
clean  clothing  and  boots  provided  in  the 
changing  area  before  entering  the 
cooking  facilities,  and  must  leave  this 
clothing  for  laundering  and  disinfecting 
before  exiting  from  the  establishment, 
regardless  of  the  brevity  of  the  time 
spent  inside  or  away  from  the 
establishment.  By  separating  workers 
who  process  cooked  meat  from  workers 
who  process  raw  meat,  we  believe  that 
proper  sanitation  is  maintained, 


pr -eluding  the  possibility  of 
postprocessing  contamination.  This 
requirement  is  critical  to  the  integrity  of 
the  process,  l^cause  any  contaminant 
introduced  into  the  meat  product  after 
the  cooking  begins  would  escape 
detection. 

For  traceback  purposes,  we  propose  to 
require  that  original  records  identifying 
the  source  slaughtering  facility  and  date 
of  entry  into  the  processing 
establishment,  and  original  certification 
and  TID  records,  be  kept  for  all  cooked 
meat  by  the  full-time  salaried  meat 
inspection  official  of  the  National 
Government  assigned  to  the 
establishment,  and  be  retained  for  2 
years  These  records  are  necessary  to 
ensure  that  ail  prescribed  procedures 
are  followed,  and  that  the  establishment 
routinely  complies  with  all  APHIS 
requirements. 

Miscellaneous 

•  Compiementing  the  proposed 
regulatory  changes,  discussed  above, 
would  be  several  essentially  editorial 
changes,  including  the  following: 

•  Definitions  of  the  terms  "cold 
spot,"  "indicator  piece."  and 
"temperature  indicator  device."  which 
are  discussed  above,  would  be  added  to 
the  list  of  definitions  in  §94  0, 

•  In  §  94.1,  two  typographical  errors 
would  be  corrected  and  an  outdated 
reference  to  the  Panama  Canal  Zone 
would  be  removed 

•  The  introductory  text  of  paragraph 
(1;;  of  §  94.4  would  be  rewritten  for 
editonal  purposes  only.  Its  substance 
would  not  change 

•  In  §  94.4,  paragraph  (b)(2)  would 
state  that  cooked  meat  m^ust  meet  all 
applicable  requirements  of  the  Federal 
Meat  Inspection  Act  and  of  the 
regulations  of  the  Food  Safety  and 
Inspection  Senice,  U.S.  Department  of 
Agriculture.  This  cross-reference  would 
introduce  no  new  requiremients,  but 
would  provide  interosted  persons  with 
useful  information. 

•  In  a  nonsubstantive  editorial 
change,  current  footnote  1  of  §  94.4 
would  be  replaced  by  proposed  new 
paragraph  (b)(3)  in  §  94.4,  which  would 
restate  that  heat-sterilized  meat  in  a 
h-Brmetically  sealed  container  ("canned 
product")  is  exempt  from  the 
requirements  in  §  94.4.  For  consistency 
with  the  terminology  used  elsewhere  in 
this  chapter,  we  would  refer  to  the  heat- 
stenlized  me>.t  Ln  a  hermiOlically  sealed 
container  as  "canned  produrt,"  as 
defined  in  9  CFR  §  318.300fd).  Because 
meat  sterilized  by  heat  m  a  hermetically 
sealed  container  has  't)een  rendered  free 
of  the  microorganisms  capable  of 
spreading  rinderpest  or  F^ID,  it 
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Fxecutive  Order  122S1  and  R«^;;!a»or>' 
Fipxibilily  Act 

We  are  issuing  this  proposed  rule  In 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  emploj-ment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Since  most  of  the  meat  processing 
establishments  expressing  interest  in 
exporting  cooked  ground  meat  already 
have  the  capacity  to  meet  U.S. 
requirements,  the  proposed  regulations 
would  be  unlikely  to  increase  the  cost 
burden  on  foreign  exporters  or, 
indirectly,  on  U.S.  importers.  The  only 
additional  costs  that  the  operators  of  the 
meat  processing  establishments  would 
incur  would  be  those  covering  the 
expenses  for  an  APHIS  representative  to 
inspect  the  establishment  at 
approximately  2-year  intervals. 
Approximately  S4,000  is  the  amount 
e.xpected  to  cover  the  cost  of  one 
inspection  by  an  .APHIS  veterinarian, 
including  travel,  sal3r)'.  subsistence, 
administrative  overhead,  and  other 
incidental  expenses.  Compared  to  the 
potential  value  of  expo.ns  and  new 
h'jsines,s,  the  effect  of  this  additional 
cost  is  minimal, 

In  recent  years,  moderate  amounts  of 
processed  meat,  partiaiiarlv  various 
cuts  of  cooked  beef,  have  been  imported 
into  the  United  States  from  countries 
where  rinderpest  or  FMD  exist"?  Various 
r'.;ts  of  cooked  beef  have  been 
particularly  popular  For  example, 
npproximately*45  million  poii.ids  of 
(.(X)ked  beef  were  imported  :n  1990  fro:r: 
th.-ee  countries  (Argentina,  Brazil,  and 
Uruguay),  In  comparLson,  approximately 
621  million  pounds  of  cooked  beef  and 
631  million  pounds  of  cooked  ground 
meat  were  produced  in  the  United 
States. 

At  present,  because  of  the 
inapplicability  of  the  pink  ftiice  test  'o 
certain  meat  products,  there  are  no 
commercial  importations  into  the 
United  States  of  cooked  ground  meat 
from  countries  where  rinderpest  nr  FNfD 


exists  iir  vvever,  several  importers  have 
advised  us  of  their  interest  in  importing 
cooked  ground  beef  if  safeguards  exist  to 
ensure  the  meat  can  be  imported  safely, 
without  risk  of  rinderpest-  or  FMD- 
contamlnation.  This  would  be  possible 
under  the  proposed  regulations.  Of  the 
interested  importers,  one  would  be 
considered  a  small  entity.  This  importer 
anticipates  a  steady  but  small  volume  of 
shipments  of  cooked  ground  beef  from 
countries  where  rinderpest  or  FMD 
exists. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Ortifr  12:"'8 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
f'l"  <^uit  in  court  challenging  this  rule. 

PapTwork  Reduction  .^rt 

in  aujordance  with  tne  Paperwork 
Reduction  Act  of  1980  (44  U.S.Q  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulator:.  A'fa  rs,  0MB,  Attention: 
Desk  Officer  for  AJ'iiiS.  Washington.  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief.  Regulatory 
Analysis  and  Development,  PPD, 
.^.PHIS.  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsviile.  MD  20782.  and  (2) 
Clearance  Officer,  OIRM,  USDA.  room 
404-W,  14ih  SUeet  and  Independence 
Avenue  SW  ,  Washington,  DC  20250 

I  ist  of  SubjtHTts  in  9  CFR  Part  94 

Animal  djsea'y»>i  Imports,  Livestock. 
Meat  and  meat  products,  Milk.  Poultry 
and  poultry  products.  Reporting  and 

recordkeeping  requirements. 


According!*' 
aiiiended  as  fo 


9  CFR  p  1.1  94  would  be 


PART  94— RINDERPEST   FOOT-AND- 
MOUTH  DISEASE,  FOWL  PES'  'CGA'L 
PL4GUE),  VELOGENiC 
V'SCEROTROPiC  NEVvCAS'-|.J:;, 
C^SEASE    Af^PiCAN  S»'^;\E  fFv'ER, 
H  0  G  C  H  O ., «!  R  A ,  A  ► . :  ■;  L  "  v , ' ,  ■:, 
S:^'C*'i  jiF:;c- f/  Ef<C£  f~H 
P  P  ''3 


„  P  ft  "HY: 

TED  ANC  ;-LiiRiCTEu 


1.  The  authority  citation  for  part  94 
would  be  n»vi&(nj  to  read  as  follows: 

Authority:  7  U.S.C  I47a,  ISOee.  161. 162. 
450;  19  U.S.C.  1306;  21  U.S.Q  111.  114a. 
134a,  134b.  134c,  134f.  and  136a;  31  U.S.C. 
9701;  42  U.S.C.  4331,  4332;  7  CFR  2.17,  2.51. 
and  371.2(d). 

2.  In  §  94.0,  the  following  definitions 
would  be  added,  in  alphabetical  order, 
and  the  definition  of  Thoroughly  cooked 
would  be  reused,  to  read  as  follows: 

§94.0    Dwrmiuon*. 


Cold  spot.  The  area  in  a  flexible 
plastic  cooking  tube  or  other  type  of 
container  loaded  with  meat  product,  or 
the  areas  at  various  points  along  the  belt 
in  an  oven  chamber,  slowest  to  reach 
the  required  temperature  during  the 
cooking  process.  The  cold  spot(s)  for 
each  container  is  experimentally 
determined  before  the  cooking  process 
begins,  and  once  identified,  remains 
constant 


Indicator  piece.  A  cube  or  slice  of 
meat  to  be  used  for  the  pink  juice  test, 
required  to  meet  minimum  size 
specifications. 

Temperature  indicator  de\ice  fTJD).  A 
precalibrated  temperature-measuring 
instrument  containing  a  chemical 
compound  activated  at  a  specific 
temperature  (the  melting  p)oint  of  the 
chemical  compound)  identical  to  the 
processing  temperature  that  must  be 
reached  by  the  meat  being  cooked. 

Thoroughly  cooked  Heated 
sufficiently  to  inactivate  any  pathogen 
that  may  be  present,  as  indicated  by  the 
required  TID  or  pink  juice  test 


§9i  '      ,AW£ND£D] 

3.  In  §  94.1.  paragraph  {c)(l)  would  be 
amended  by  removing  "maat"  and 
adding  "meat"  in  its  place. 


I  94  4    'ai/en; 


■^J 


4.  In  §  94.4,  footnote  1  would  be 
removed;  paragraphs  (b)  introductory 
text,  (b)(1)  and  (b)(2)  would  be  revised; 
paragraph  (b)(3)  would  be  redesignated 
as  paragraph  (b)(7);  footnotes  2  and  3 
would  be  redesignated  as  footnotes  1 
and  2:  paragraph  (b)(4)  would  be 
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revised;  and  paragraphs  (b)(5),  {b)(6)  and 
(c)  would  be  added,  to  read  as  follows: 

594.4    Cured  or  cooked  meat  from 
countrlee  where  rinderpeat  or  toot-and- 
mouth  disease  exists. 

a  •  *  t  • 

(b)  The  importation  of  cooked  meat 
from  ruminants  or  swine  originating  in 
any  country  where  rinderpest  or  foot- 
and-mouth  disease  exists,  as  designated 
in  §  94.1,  is  prohibited,  except  as 
provided  in  this  section. 

(1)  The  cooked  meat  must  be  boneless 
and  must  be  thoroughly  cooked. 

(2)  The  cooked  meat  must  have  been 
prepared  in  an  establishment  that  is 
eligible  to  have  its  products  imported 
Into  the  United  States  under  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  610  et 
seq)  and  the  regulations  in  9  CFR  327.2; 
must  meet  all  other  applicable 
requirements  of  the  Federal  Meat 
Inspection  Act  and  regulations 
thereunder  (9  CFR  chapter  HI);  and  must 
have  been  approved  by  the 
Administrator  in  accordance  with 
paragraph  (c)  of  this  section. 

(3)  Canned  product  (canned  meat),  as 
defined  in  §  318.300(d)  of  this  chapter, 
is  exempt  from  the  requirements  in  this 
section. 

(4)  Ground  meat  cooked  in  an  oven. 
Ground  meat  must  be  shaped  into 
patties  no  larger  than  5  inches  in 
diameter  and  1-inch  thick.  Each  patty 
must  weigh  no  more  than  115  grams, 
with  fat  content  no  greater  than  30 
percent  These  patties  must  be  broiled  at 
210  °C  for  at  least  133  seconds,  then 
cooked  in  moist  heat  (steam  heat)  in  a 
continuous,  belt-fed  oven  for  not  less 
than  20  minutes,  to  yield  an  internal 
exit  temperature  of  at  least  99.7  °C,  as 
measured  by  temperature  indicator 
devices  (TID's)  placed  in  temperature 
monitor  patties  positioned,  before  the 
belt  starts  mo\'tng  through  the  oven,  on 
each  of  the  predetermined  cold  spots 
along  the  oven  belt.  TID's  must  be  used 
at  the  beginning  of  each  processing  run 
(once  per  batch). 

(5)  Meat  cooked  in  plastic.  The 
ground  meat,  cubes  of  meat,  slices  of 
meat,  or  anatomical  cuts  of  meat  (cuts 
taken  from  the  skeletal  muscle  tissue) 
must  have  a  starting  temperature  of  25 
"C  or  below,  as  measured  by  a 
precalibrated  thermocouple;  must  weigh 
no  more  than  5  kilograms  and  no  less 
than  2  5  kilograms;  and  must  be  loaded 
and  sealed  into  a  f.exible  nylon  cooking 
tube.  The  meat  must  be  cooked  in 
boiling  water  or  in  a  steam-fed  oven  to 
reach  a  minimum  internal  temperature 
of  79  4  °C  at  the  cold  spot  after  cooking 
for  at  least  1.75  hours.  Thoroughness  of 
cooking  must  be  determined  by  the  TDD 
r*>gistenng  at  least  79.4  °C  at  the  cold 


spot,  or  by  the  pink  juice  test,  as 
follows: 

(i)  Cubes  of  meat.  At  least  50  percent 
of  meat  pieces  per  tube  must  be  3  8 
cubic  centimeters  or  larger  after  cooking 
or,  if  more  than  50  percent  of  m.eat 
pieces  per  tube  are  smaller  than  3  8 
cubic  centimeters  after  cooking  and  no 
TID  is  being  used,  an  indicator  piece  of 
sufficient  size  for  a  pink  juice  test  to  be 

f)erfonned  (3.8  cubic  centimeters  or 
arger  after  cooking)  must  have  been 
placed  at  the  cold  spot  of  the  tube 

(ii)  Slices  of  meat.  At  least  50  percent 
of  the  slices  of  meat  must  be  a  minimum 
of  3.8  centimeters  wide,  and  measure  a 
minimum  of  3.8  centimeters  in  either 
remaining  dimension  after  cooking  or,  if 
more  than  50  percent  of  meat  pieces  are 
smaller  than  3.8  centimeters  wide,  and 
no  TID  is  being  used,  an  indicator  piece 
of  sufficient  size  for  a  pink  juice  test  to 
be  performed  (3.8  cubic  centimeters  or 
larger  after  cooking)  must  be  placed  at 
the  cold  spot  of  the  tube. 

(iii)  Anatomical  cuts  of  meat.  An 
indicator  piece  removed  from  an 
anatomical  cut  of  meat  after  cooking 
must  be  removed  from  the  center  of  the 
cut,  farthest  fi-om  all  exterior  points  and, 
if  a  cube,  be  a  minimum  of  3.8  cubic 
centimeters  and,  if  a  slice,  be  a 
minimum  of  3.8  centimeters  in  two 
dimensions,  for  performance  of  the  pink 
juice  test. 

(6)  The  cooked  meat  must  be 
accompanied  by  a  certificate  issued  by 
an  official  of  the  national  government  of 
the  country  of  origin,  who  is  authonzed 
to  issue  the  foreign  meat  inspection 
certificate  required  by  §  317.4  of  this 
title,  stating  that  such  meat  has  been 
prepared  in  accordance  with  paragraphs 
(b)(lj  through  {b)(5)  of  this  section. 
Upon  arrival  of  the  cooked  meat  in  the 
United  States,  the  certificate  must  be 
presented  to  an  authorized  inspector  at 
the  port  of  arrival. 
•        •        •        •        • 

(c)  Meat  processing  establishment; 
standards.  (1)  Before  the  Administrator 
will  approve  a  meat  processing 
establishment  for  export  shipment  of 
cooked  meat  to  the  United  States,  the 
Administrator  must  determine 

(i)  That  the  meat  processing 
establishment  has  furnished  APHIS 
with  a  description  of  the  process  used 
to  inactivate  rinderpest  or  FMD  virus 
that  may  be  present  in  meat  intended  for 
export  to  the  United  States,  and  with 
blueprints  of  the  facilities  where  this 
meat  is  cooked  and  packaged; 

(ii)  That  an  APHIS  representative  has 
inspected  the  establishm,ent  and  found 
that  It  meets  the  standards  set  forth  in 
parao^h  (c)(2)  of  this  section; 

(iiij  Tnat  the  operator  of  the 
establishment  has  signed  a  cooperative 


serx'ice  agreement  with  APHIS,  stating: 
(A)  That  all  cooked  meat  proces.sed  for 
importation  into  the  United  Slates  will 
be  processed  in  accordance  with  the 
requirements  of  this  part,  (B)  That  a  full- 
time,  salaried  meat  inspection  official  of 
the  National  Government  of  the 
exporting  country'  vvnil  supervise  the 
processing  (including  certification  of  the 
cold  spot)  and  examination  of  the 
product,  and  certify  that  it  has  been 
processed  in  accordance  with  this 
section,  and  [C]  That  APHIS  personnel 
or  other  persons  authorized  by  the 
.^idministrator  miay  enter  Lhe 
establishment,  unannounced,  to  inspect 
the  establishment  and  its  records;  and 

(iv)  That  the  operator  of  Lhe 
establishment  has  entered  into  a  trust 
f'und  agreement  with  APHIS  and  is 
current  m  paying  ail  costs  for  an  APHIS 
representative  to  inspect  the 
establishment  for  initial  evaluation,  and 
periodically  thereafter,  including  travel. 
salary,  subsistence,  administrative 
overhead,  and  other  incidental  expensts 
(including  an  excess  baggage  provision 
up  to  150  pounds).  In  accordance  with 
the  terras  of  the  trust  fund  agreement, 
before  the  APHIS  representative's  site 
in.spertion,  Lhe  operator  of  the 
processing  establishment  must  deposit 
with  the  Administrator  an  amount  equal 
to  the  approximate  cost  of  one 
inspection  by  an  APHIS  representative. 
including  travel,  salary,  subsistence, 
administrative  overhead,  and  other 
incidental  expenses  (including  an 
excess  baggage  provision  up  to  150 
pounds).  As  funds  from  that  amount  are 
obligated,  a  bill  for  costs  incurred  based 
on  official  accounting  records  will  be 
issued,  to  restore  the  deposit  to  the 
original  level,  revised  as  necessary  to 
allow  for  inflation  or  other  changes  in 
estimated  costs.  To  be  current,  bills 
must  be  paid  within  14  davs  of  receipt. 

(2)  Establishment.  An  APHIS 
representative  will  conduct  an  on-site 
evaluation,  and  subsequent  inspections, 
as  provided  in  §  94.4(c)(1),  if  the 
following  conditions  are  met: 

(i)  The  facilities  used  for  processing 
cooked  mieat  in  the  meat  processing 
establishment  are  separate  from  the 
facilities  used  for  processing  raw  meat 
(precooking,  boning,  preparation,  and 
curing),  with  only  the  terminal  end  of 
the  oven  through  which  the  meat 
product  is  delivered  at  the  end  of  the 
cooking  cycle  connecting  them;  and 
there  IS  at  all  times  a  positive  air  flow 
from  the  cooked  to  the  raw  product  side; 

(ii)  The  cooking  equipment  has  the 
capacity  to  cook  all  meat  pieces  in 
accordance  wdth  §  94.4(b)(4)  or  (b)(5); 

(lii)  Workers  who  process  cooked 
meat  are  at  all  times  kept  separate  from 
workers  who  process  raw  meat,  and 


Done  in  VVa 

!'j'v  1903, 

Eugene  Brans 
Assistant  Sec: 
Senices. 
iFR  Doc.  93-1 
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have,  for  their  exclusive  use:  A  separate 
entrance,  dining  area,  toilets.  lavatones 
with  cold  and  hot  water,  soap, 
disinfectants,  paper  towels,  clothes 
han:;pers  and  waste  baskets  for  disposal 
and  changing  rooms  stocked  with  the 
clean  clothing  and  rubber  boots  into 
which  all  persons  must  change  upon 
entering  the  establishment.  Workers  and 
all  other  persons  entering  the 
establishment  must  wash  their  hands 
and  change  into  the  clean  clothing  and 
boots  provided  in  the  changing  rooms 
before  entering  the  cooking  facilities, 
and  must  leave  this  clothing  for 
laundering  and  disinfecting  before 
exiting  from  the  establishment, 
regardless  of  the  amount  of  time  spent 
inside  or  away  from  the  establishment; 
(iv)  Original  records  identifying  the 
slaughtering  facility  from  which  3ie 
meat  was  obtained  and  the  date  the 
meat  entered  the  meat  processing 
establishment,  and  original  certification 
and  TTD  records,  must  be  kept  for  all 
cooked  meat  by  the  full-time  salaried 
meat  inspection  official  of  the  National 
Government  of  the  exporting  country 
assigned  to  the  establishment,  and  must 
be  retained  for  2  years. 

Done  in  Washington.  DC,  this  12th  day  of 

Iu!y  1993. 

Eugene  Branstool, 

'Assistant  Secretary.  Marketing  and  Inspection 
Senices. 

(FR  Doc.  93-16904  Filed  7-15-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[DocKat  No.  9:}-NW-67-AD] 

Airworthiness  Directives;  M.cDonneii 
Douglas  Mode!  Mt>-i  1  Series 

Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  No'ice  cf  proposed  rulemaking 

,:\TRM],  •    ^  ^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 

direcrtive  (AD)  that  is  applicable  to 

^.ertain  McDonnell  Douglas  Model  MD- 

11  series  airplanes.  This  {proposal  would 

rcTuire  replacing  the  anti-skid  control 

unit  for  the  center  landing  gear.  This 

r.-nposal  !,s  prompted  by  three  reports  of 

failure  of  the  center  landing  gear  drag 

link  during  autobrake  iandings.  The 

actions  specified  by  the  prtipo's.-d  AD         acknowledge  recn:;:;!  of  their  comments 

a '8  intended  to  prevent  failure  of  the 

center  gear  drag  link,  which  could  result 


in  extensive  dsrr^ii^!*  to  the  fuselage 

■^'-^.iCture 

DATES;  Comrr.ents  must  be  received  by 
September  8,  1993 
ADDRESSES:  Submit  comments  in 
■ririicaie  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
67-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  [)ouglas  Corporation,  P.O. 
Box  1771.  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washingtcr 
FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Kuniyoshi,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
13 IL,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5337;  fax 
(310)9RR-5210 

SUPPLEMEKTARV  INFORMATION. 

Coni.Tients  In',  tted 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodtet 

Commenters  wishing  the  FAA  to 


submitted  in  res  p. 
must  submit  a  sc 


-se  to  this  notice 

M  iressed,  stamped 


postcard  on  which  the  follovring 
statement  is  made:  "Comments  to 
Docket  Number  93-^MM-€7-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANTvI-lOS,  Attention:  Rules  Docket  No. 
93-NM-67-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

There  have  been  three  reports  of 
center  landing  gear  drag  link  failures 
during  autobrake  landings  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes.  In  each  occurrence,  the 
failed  drag  link  allowed  the  center 
landing  gear  to  swing  aft  and  strike  the 
fuselage,  resulting  in  extensive  damage. 
Subsequent  analysis  conducted  by  the 
manufacturer  and  the  suppher  of  the 
anti-skid  control  unit  indicated  that 
these  failures  were  caused  by  a  landing 
gear  and  brake  system  instability.  The 
instability  was  attributed  to  a 
combination  of  factors.  Including 
autobrake  application  of  brake  pressure 
prior  to  nose  gear  touchdown.  This 
condition.  If  not  corrected,  could  lead  to 
failure  of  the  center  gear  drag  link, 
which  could  cause  extensive  damage  to 
the  fuselage  structure. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Service 
Bulletin  32-30,  dated  March  3, 1993. 
that  describes  procedures  for  replacing 
the  anti-skid  control  imit  for  the  center 
landing  gear.  Such  replacement  will 
allow  use  of  the  autobrake  by 
minimizing  the  possibility  of  center  gear 
drag  link  failure  by  preventing  brake 
pressure  application  prior  to  nose  gear 
touchdown. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacing  the  anti-skid  control 
unit  for  the  center  landing  gear.  The 
action  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  86 
McDonnell  Douglas  Model  MD-11 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  32  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  pro\'ided  by  the  manufacturer 
to  the  operator  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of  the 
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proposed  AD  on  US  operators  is 
estimated  to  be  $1760.  or  $55  per 
airplane.  This  total  cost  fig-are  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "mator  rule"  under  Executive 
Order  12291.  (2j  is  not  a    significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034.  February 
26.  1979),  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact. 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
critena  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docicet.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Dot  ket 
at  the  location  provided  under  the 
caption   'ADDRESSES  " 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  'Jie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhor.M  49  U  S  C  App   13,54(a).  1421 
and  142J.  49  U.S.C,  106tgi,  and  14  CFR 
11.89. 

139.13    [Amended] 

2  Section  39  1 3  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Mcnonn«U  Douglw:  Dorkpt  93-NM-67-AD. 

Applicability  Model  .MD-ll  series 
airplanes,  as  listed  In  McDonnell  E)ouglaa 
MD-ll  Service  Bulie'ia  32-30.  dated  March 
3,  1993;  certificated  in  any  category. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  potential  failure  of  the  canter 
gear  drag  link,  which  could  cause  extensive 


damage  to  the  fuselage  structure,  accomplish 
the  fbllowing: 

(a)  Within  9  months  after  the  effective  data 
of  this  AD.  replace  the  antiskid  control  unit. 
part  number  6005304-1 .  with  a  new  anti-skid 
control  unit,  part  number  6005304-2,  m 
accordance  with  McDonnell  Douglas  MD-1 1 
Service  Bulletin  32-30.  dated  March  3.  1993 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Uis 
Angeles  Certification  Office  (ACOl  ¥^A. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  tiirough  an 
appropriate  FAA  Principal  Maintenance 
Insfiector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ,\C0 

Note*.  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  ,\ngeies  AGO 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  July  9, 
1993. 

Gary  L.  Killioa, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
TR  n<x:  93^16852  Filed  7-15-93   8  4i5  am) 
BHjjHO  cooe  ♦•10-O-r 


14  CFR  Part  71 

(Airspace  t>>cke1  No  93-AWP-101 

Proposed  Alteration  of  VOR  Federal 
Airway  V-363;  California 

AGENCY:  Federal  .\viation 

Administration  IFAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  This  proposed  rule  would 
alter  VOR  Federal  Airway  V-363  by 
removing  a  segment  of  the  airway  from 
the  Mission  Bay,  CA,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facility  to  the  KLrauz  intersection.  This 
segment  is  not  usable  because  of  the 
restrictions  on  the  Mission  Bay 
VORTAC  and  because  the  Santa  Ana. 
CA,  Very  High  Frequency 
Omnidirectional  Range  (VOR)  was 
decommissioned  in  1990  A  Notice  to 
Airmen  (NOT.AM)  has  been  in  effect 
since  1990  indicating  that  this  segment 
is  unusable.  Removing  this  segment 
would  allow  this  NOT  AM  to  be 
cancelled  and  would  eliminate  chart 
clutter. 

DATES:  Comments  must  be  received  on 
or  before  September  3,  1993 
ADDRESSES:  Send  comments  on  Lhe 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  A\VT-500,  Docket  No. 
93-AWP-lO.  Federal  Aviation 


Administration.  P.O.  Box  92007. 
VVorldway  Postal  Center,  Los  Angeles, 
C\  90009. 

The  official  docket  may  be  examined 
m  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  S\V.,  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  830  a.m.  and  5  p  m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  .Avenue,  SW.. 
Washington.  DC  20591.  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argum.ents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  et:onomic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
subm.itted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  docket  both 
before  and  after  the  closing  date  for 
comments,  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
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Availability  of  NTRiM's 

A:.y  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
Avenue.  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NTRM's  should 
also  request  a  copy  of  Advisor)'  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  710 
to  remove  a  segment  of  V-363  from  the 
Mission  Bay,  CA.  VORTAC  to  the  Krauz 
intersection.  This  segment  is  not  usable 
because  of  the  restrictions  on  the 
Mission  Bay  VORTAC  and  because  the 
Santa  Ana.  Ca.  VOR  was 
decommissioned  in  1990.  A  NOTAM 
has  been  in  effect  since  1990  indicating 
that  this  segment  is  unusable.  Removing 
this  segment  would  allow  this  NOTAM 
to  be  canceled  and  would  eliminate 
chart  clutter.  Domestic  VOR  Federal 
airways  are  published  in  Section  71.123 
of  FAA  Order  7400. 7A  dated  November 
2, 1992.  and  effective  November  27, 
1992.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  airway 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FA.\  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034;  Februar>-  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

L":  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFK  part  71  as 
follows- 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E  O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69 

§71.1     [An^enaed] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27,  1992.  is  amended  as 
follows: 

Section  71.123    Domestic  VOR  Federal 

Ain\'ays 


V-363    (Revised) 

From  INT  Pomona.  CA.  179T(164"'M)  and 
Seal  Beach,  CA.  135°T(120°M)  radials;  to 
Pomona. 

*        •        •        •        • 

Issued  in  Washington,  DC,  on  July  6, 1993. 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

[FR  Doc.  93-16909  Filed  7-15-93:  8:45  am) 

BILUNG  CODE  4910-13-M 


14  CFR  Pal  73 

;A:'sp.=ice  DocKet  No  92-AWP 15] 

P'oposed  Alteration  and  Subdfv'sion 
of  Pest'icted  Area  R-251C,  EL  Ce-t'o. 
CA 

AGENCY;  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
suOu;v;de  Restricted  Area  R-2510,  El 
Centro,  CA,  into  two  separate  areas 
designated  as  R-2510A  and  R-2510B. 
This  subdivision  would  facilitate  the 
release  of  portions  of  the  existing 
restricted  area  for  public  access  when 
military  activities  permit  and  return  a 
portion  of  the  airspace  to  public  use. 
DATES:  Comments  must  be  received  on 
or  before  September  7, 1993. 
ADDRESSES:  Send  comments  on  the 
p.'oposai  .11  triplicate  to:  Manager,  Air 
Traffic  Division,  A\VP-500,  Docket  No, 
92-A\VP-l5,  Federal  AviaUon 
Administration.  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 


Avenue.  SW.,  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division 

FOR  FU  P  '  -^  E  s  i  s  <■  0 1^:  w  A ""  ^  G  N  l.  ;:  \ '  A  CT: 
Diane  Bodenhamer,  Military  Operations 
Program  Office  (ATM-^20),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-31 -fl 

SUPPLEWt '.    A^^  >  '\c  OR  v.ATlON: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
energy-related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AWP-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  Pubhc  Inquiry 
Center.  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
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intere'-ted  in  bemp  p!ai:ed  -n  a  mailing 
list  for  future  NTP\i\  shr-iid  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  apphcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
alter  the  existing  restricted  area  R-2510. 
El  Centro.  CA.  by  subdividing  it  into 
two  separate  areas  designated  as  R- 
2510A  and  R-2510B.  R-2510A  would 
extend  from  the  surface  to  15,000  feet 
mean  sea  level  (MSL)  and  would  reflect 
the  current  routine  utilization  of  R- 
2510.  R-2510B  would  extend  from 
15,000  feet  MSL  to  FL  400  and  would 
be  activated  by  a  Notice  to  Airmen 
(NOTAM)  on  weekends.  R-2510B 
would  have  a  lower  altitude  ceiling  (FL 
400)  than  R-2510  (FL  500).  The  lateral 
boundaries  for  R-2510A  and  R-2510B 
would  remain  encompassed  with  the 
existing  boundaries  for  R-2510. 
Airspace  would  be  released  to  the  flying 
public  for  an  additional  hour  each  day 
in  R-2510A  by  shortening  the  lime  of 
designation  from  "0600-2300  local  time 
daily;  other  times  by  NOT.A.M  at  least  24 
hours  in  advance  '  to  "0700-2300  local 
time  daily;  other  times  by  NOTAM  at 
least  2  hours  in  advanre  "  For  R-2510B, 
airspace  above  15  ono  feet  MSL  would 
be  released  to  the  Hying  public  an 
additional  87  hours  per  week  by 
changing  the  t:me  of  designation  to  "by 
NOTAM  0700-2300  local  time 
weekends  when  activated  at  least  2 
hours  in  advance".  This  proposed  rule 
would  change  the  time  of  designation 
from    by  NCT.AM  at  least  24  hours  in 
advance"  to  "at  least  2  hours  in 
advance"  and  would  allow  for  more 
efficient  real-time  coordination  of  the 
airspace  between  the  Los  Angeles  Air 
Route  Traffic  Control  Center  and  the 
using  agency  at  the  Marine  Corps  Air 
Station,  Yuma,  AZ.  This  real-time 
coordination  of  airspace  creates  an 
advantageous  environment  for 
nonparticipating  aircraft  wishing  to 
transit  the  restricted  areas.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Section  73.25  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400. 8A  dated  March  3. 
1991. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major 
rule  "under  Executive  Order  12291:  (2) 
is  not  a  "signiScant  rule"  under  DOT 


Regulatory  Policies  and  Procedure;  f44 
FR  11034;  February  26,  1979).  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorv  Flexibility  Act. 

List  of  Subjects  in  14  CJFR  Pat  73 

Airspace,  Navigation  (air). 

The  Proposed  A  n  >  n  i  i  m  p  n  f 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PAOT  ■'3— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510, 1522;  E.0. 10854.  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

§  '3  25    (Amended] 

2.  §  73.25  is  amended  as  follows: 
R-2510    El  Centre.  CA  [Remove) 

R-2-j1();\     t:;  (,«ntro,  CA  [.N'ew! 

Boundaries;  Beginning  at  lat.  32°59'35"  N., 
long.  115''43'33"  W.;  to  lat.  32''55'35"  N., 
long.  115"'40'18"  W.;  to  lat.  32''54'04"N,. 
long.  115''40'18"  W.;  thence 
counterclockwise  along  a  4.3-miIe  radius 
circle  centered  at  lat.  32°49'45"  N.,  long. 
115"'40'18"  W.;  to  lat.  32'50'05"  N.,  long. 
115''45'23''  W.;  to  lat.  32"'50'05"  N..  long. 
115''55'03"  W.;  to  lat.  32''55'50"  N.,  long. 
115°55'03"  W.;  to  lat.  33"'01'20"  N..  long. 
lie'Oa'ia"  W.;  to  lat.  33''06'35"  N.,  long. 
115''56'53''  W.;  to  lat.  33°06'35"  N.,  long. 
115''51'15''  W.;  to  the  point  of  beginning. 

Designated  altitudes:  Surface  to  15,000  feet 
MSL 

Time  of  designation:  0700-2300  local  time 
daily;  other  Umes  by  NOTAM  at  least  2  hours 
in  advance. 

Controlling  agency:  FAA,  Los  Angeles 
ARTCC. 

Using  agency:  U.S.  Marine  Corps, 
Commanding  Officer,  Marine  Corps  Air 
Station,  Yuma,  AZ. 

R-2510B     El  Centro,  CA  (New) 

Boundaries:  Beginning  at  lat.  32°55'35"  N.. 
long.  115°40'18"  VV.;  to  lat.  32°55'50"N., 
long.  115"'55'03''W.;  to  lat.  33''01'20"N., 
long.  116''02'18''  W.;  to  lat.  33°06'35"  N., 
long.  115''56'53"  W.;  to  lat.  33°06'35"  N., 
long.  115°51'15"  W.;  to  lat.  32''59'35"  N.. 
long.  115''43'33"  W.;  to  the  point  of 
beginning. 

Designated  altitudes:  15,000  feet  MSL  to  FL 
400. 

Time  of  designation:  By  NOTAM  070O- 
2300  local  time  weekends,  when  activated  at 
least  2  hours  in  advance. 


C.c-.\:.  !j.::g  agenrv  F.A.A,  Lf  s  A::gele«, 

,*.RTc;c 

L's.TK  ■"^•';if :    U.S.  Marine  Corps, 
Coni:na:-..i;r.  J  'wfHcer,  Marine  Corps  Air 
Station.  Yuma.  AZ. 

Issued  in  Washmgton,  DC,  on  July  7, 1993 
Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  93-16910  Filed  7-15-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bu''eau  of  Economic  Analysis 

15  CFR  Part  806 
[Deckel  No  930507-3107] 

RiN069l-A^20 

Direct  Investment  Surveys;  Raising  the 
Exemption  Level  of  the  BE-15(LF) 
Long  Form  of  the  Annual  Survey  of 
Foreign  Direct  Investment  in  the  United 
States 

AGENCY:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  sets  forth  a 
proposed  rule  to  amend  regulations  by 
raising  the  exemption  level  for  fihng  tht 
long  form  of  the  BE-15,  .Annual  Sun-ey 
of  foreign  Direct  Investment  in  the 
United  States.  The  sur.'ey  is  a 
mandator)'  survey  conducted  by  the 
Bureau  cf  Economic  Analysis  (BEA), 
U.S  Department  of  Commerce,  under 
the  authority  of  the  International 
Invest.Tient  and  Trade  in  Services 
Survey  Act, 

Under  this  proposed  rule,  the 
exemption  level  for  filing  the  long 
form — Form  BE-15(LF) — would  be 
raised  from  $20  million  to  S50  million. 
Thus,  foreign-owned  firms  with  assets, 
sales,  and  net  income  between  $20 
million  and  $50  million  that  previously 
had  to  file  the  long  form  will  now  file 
the  more  abbreviated  short  form  (Form 
BE-15(SF)).  The  survey's  overall 
exemption  level  below  which  no 
reporting  is  required  vsill  remain  at  $10 
million. 

This  change  will  not  reduce  the 
number  of  respondents  required  to 
report  in  the  survey,  but  it  will  reduce 
significantly  the  reporting  burden  on  th* 
estimated  1,600  U.S,  affiliates  in  the  $20 
million  to  $50  million  range. 
DATES:  Comments  on  the  proposed  rule 
Will  receive  consideration  if  submitted 
in  v.Titing  en  or  before  August  30,  19S3. 
AD0RESSE3:  Comments  may  be  mailed  tr 
tne  Office  cf  the  Chief.  International 
Investment  Division  [BE-50),  Buieau  of 
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Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  or 
hand  delivered  to  room  1008,  Tower 
Euildinp,  1401  K  Street,  NW  . 
Wasiiington,  DC  20005,  or,  after  July  18, 
to  roo-n  7006, 1441  L  Street,  NW., 
Washington,  DC  20005.  Comments 
received  will  be  available  for  public 
inspection  in  room  1008,  Tower 
Building,  or,  after  July  18,  in  room  7006. 
1441  L  Street,  NW..  between  8;30  a.m. 
and  4:30  p  n^  ,  Vfrir.'iA\  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Betty  L.  Barker,  Chief,  International 
Investment  Division  (BE-50},  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 

phcne  f202)  523-0659. 
SUPPLEME.NTARY  INFORMATION:  The  BE- 
15,  Annual  Survey  of  Foreign  Direct 
Investment  in  the'United  States,  is  part 
of  BEA's  regular  data  collection  program 
for  foreign  direct  investment  in  the 
United  States.  The  survey  is  mandatory 
and  is  conducted  under  the 
International  Investment  and  Trade  in 
Services  Survey  Act  (22  U.S.C.  3101- 
3108,  as  amended).  It  obtains  annual 
data  on  the  financial  structure  and 
overall  operations  of  nonbank  U.S. 
affiliates  of  foreign,  companies.  The  data 
are  needed  to  measure,  monitor  changes 
in.  assess  the  impact  of,  and  make 
informed  policy  decisions  on  foreign 
direct  investment  in  the  United  States. 

The  proposed  changes  will  bring 
reporting  by  nonbank  U.S.  affiliates  on 
the  annual  survey  into  closer  conformity 
with  their  reporting  on  the  1992  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States.  The 
BE-12  is  BEA's  quinquennial  census  of 
foreign  direct  investment  in  the  United 
States;  it  collects  data  that  are  intended 
to  cover  the  universe  of  U.S.  affiliates. 
The  BE-15  annual  survey  is  a  sample 
survey  covering  only  larger  nonbank 
US,  affiliates — those  with  assets,  sales, 
or  net  income  that  exceed  $10  million. 
The  sample  data  reported  in  this  survey 
will  be  linked  to  data  from  the  BE-12 
benchmark  sur\'ey  in  o'der  to  derive 
annual  universe  estimates  of  financial 
and  operating  data  for  non-benchmark 
years. 

The  exemption  level  for  a  g;ven 
survey  is  the  level  of  a  US.  affiliate's 
assets,  sales,  or  net  income  belnw  which 
reporting  is  not  required,  (A  U  .S, 
affihate  is  a  U,S.  business  enterprise  in 
which  a  foreign  person  outis  or 
controls,  directly  or  indirectly,  10 
percent  or  more  of  the  voting  securities 
of  an  incorporated  business  enterprise 
or  aa  equivalent  interest  of  an 
unincorporated  business  enterprise,) 

Under  this  proposed  rule,  the  overall 
exemption  level  for  the  annual  sun-ey 


w'ill  not  change.  However,  the 
exemption  level  for  filing  the  long  form 
will  be  raised  from  $20  million  to  $50 
million — the  level  used  in  the  BE-12 
benchmark  survey  for  determining 
whether  a  U.S.  affiliate  must  file  a  long 
form  (BE-12(LF))  or  a  short  form  (BE- 
12(SF)).  As  a  result  of  this  proposed 
change,  approximately  1.600  reporters 
vdll  file  on  the  short  form  rather  than  on 
the  long  form,  significantly  reducing 
their  burden  and  the  processing  burden 
onBEA. 

The  final  rule,  when  published,  will 
be  effective  vnth  the  BE-15  annual 
survey  covering  a  U.S.  affiliate's  1993 
fiscal  year.  The  1993  forms  will  be 
mailed  out  in  March  1994  and  will  be 
due  May  31. 1994.  The  last  BE-15 
survey  conducted  covered  the  ye^ 
1991.  (It  should  be  noted  that  a  BE-15 
annual  survey  is  not  conducted  in  a 
year,  such  as  1992.  when  a  BE-12 
benchmark  survey  is  conducted.) 

A  copy  of  the  proposed  survey  forms 
may  be  obtained  from:  Chief.  Direct 
Investment  in  the  United  States  Branch, 
International  Investment  Division,  BE- 
50(IN),  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  phone  (202) 
523-n=i47 

Paperwork  R.t'daLtu)n  A;_t 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  for  review  of  the  forms  has 
been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction 
Act. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  1  to  4  hours  per  short  form 
response  and  from  4  to  550  hours  per 
long  form  response,  with  an  overall 
average  of  17  hours  for  both  the  short 
and  long  forms.  This  includes  time-for 
reviewing  instruction,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  burden,  may  be 
sent  to  the  Director,  Bureau  of  Economic 
Analysis  (BE-1),  U.S.  Department  of 
Commerce,  Washington,  DC  20230;  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
0608-0034,  Washington,  DC  20503. 

Executive  Order  12291 

BEA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
1  n  E  0   1 2  J q  1  It  is  not  hkely  to  result  in: 


(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12612 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 

Regulatory  Flexibility  Act 

The  General  Counsel.  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advooicy.  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  the  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most  small 
businesses  are  not  foreign  owned,  and 
many  that  are  will  not  be  required  to 
report  in  the  survey  because  their  assets, 
sales,  and  net  income  are  each  equal  to 
or  less  than  the  $10  million  exemption 
level  below  which  reporting  is  not 
required.  Furthermore,  by  raising  the 
exemption  level  for  reporting  on  the 
long  form,  this  rulemaJdng  will  ease  the 
burden  on  firms  between  $20  million 
and  $50  million  that  previously 
reported  on  the  long  form  but  will  now 
report  on  the  more  abbreviated  short 
form.  Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

List  of  Subjects  inl5  CFR  Part  806 

Foreign  investment  in  the  United 
States,  Statistical  data,  Reporting 
requirements. 

Dated:  May  3, 1993. 
I.  Steve  Lindefeid, 

Deputy  Director. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  806  as  follows: 

PART  8Cfr~-DiRECT  !.\VESTWE,M 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  22  U.S.C.  3101- 
3108,  and  E.O.  11961,  as  amended 

§80€ 


[A.Tiended] 

bU6.l5(i)  is  amended  by 
deleting  "exceeds  $20,000,000  (positive 
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or  r.egaljve],  a  short  furn.  F'jrrn  bE- 
1 "  I SF)  ry.ust  be  filed  by  each  nonbank 
U  S  affiuate  for  which  at  least  one  of 
t::e  'hrve  it^-ms  exceeds  $10,000,000  but 
no  one  item  exceeds  $20,000,000 
(positive  or  negative)."  and  inserting  in 
its  place  "exceeds  $50,000,000  (positive 
or  negative);  a  short  form.  Form  BE- 
15(SF).  must  be  filed  by  each  nonbank 
U.S.  affihate  for  which  at  least  one  of 
the  three  items  exceeds  $10,000,000  but 
no  one  item  exceeds  $50,000,000 
(positive  or  negative)." 

(FR  Dor  93-16839  Filed  7-15-93;  8:45  a.m.J 

BlLUNfl  C00£  3510-CA-M 


ENVIRONMENTAL  PnOTEC"^ION 
AGENCY 


40CFPPar'52 

[Region  i(  Docket  No. 
PRL-4679-81 


19,  N^-&-1-552C, 


Approval  and  PromuigatioT  cf 
Implementation  Plans:  Revision  to  the 
New  Jersey  State  iinpiementation  Plan 
for  Ozone 

agency:  E-.vironmental  Protection 

Agency 

ACTION:  Prooosed  Pale. 

SUMMARY-  The  Environmental  Protection 
Agency  EFA;  pr':pcses  approval  of 
th-iee  requests  fr';rn  New  Jersey  to  revise 
its  State  implementation  Plan  related  to 
the  contr-:!  of  voiauie  organic 
compounds  from  stationary  sources. 
EPA  proposes  to  find  that  the  State  has 
met  four  commitments  made  in  its  1983 
ozone  SIP.  These  include  the  adoption 
of  provisions  regulating  automobile 
refinishing,  further  industrial  controls, 
and  the  application  of  reasonably 
available  control  technology  to  small 
surface  coating  and  industrial  sources. 
New  Jersey  also  regulates  all  the  Group 
HI  Control  Techniques  Guidelines 
soiiTce  categories  required  by  the  Clean 
Air  Act. 

This  proposed  rule  specifically 
concerns  revisions  to  the  following  State 
regulations;  Subchapter  16  "Control  and 
Prohibition  of  Air  Pollution  by  Volatile 
Organic  Compounds";  Subchapter  8 
"Permits  and  Certificates.  Hearings,  and 
Confidentiality";  Subchapter  17 
"Control  and  Prohibition  of  Air 
Pollution  by  Toxic  Substances"; 
Subchapter  23  "Prevention  of  Air 
Pollution  by  Architectural  Coatings  and 
Consumer  Products";  Subchapter  25 
"Control  and  Prohibition  of  Air 
Pollution  from  Vehicular  Fuels";  and 
Subchapter  3  "Air  Test  Method  3: 
Sampling  and  Analytic  Procedures  for 
the  Determination  of  Volatile  Organic 
Compounds  from  Source  Operations." 


DATES:  Comments  must  be  submitted  on 

Of    -•  rP  -\ugust  16, 1993. 

ADDP£SSes:  All  comments  should  be 

addressed  to: 

William  J.  Muszynski,  P.E.,  Acting 
Regional  Administrator, 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza, 
New  York,  New  York  10278 
Copies  of  the  State  submittals  are 

available  at  the  follov^dng  addresses  for 

inspection  during  normal  business 

hours: 

Environmental  Protection  Agency. 
Region  n  Office,  Air  Programs  Branch, 
26  Federal  Plaza,  room  1034.  New 
York.  New  York  10278 

New  Jersey  Department  of 
Environmental  Protection  and  Energ> , 
Office  of  Energy,  Bureau  of  Air 
Pollution  Control,  401  East  State 
Street.  CN027.  Trenton.  New  Jersey 
08625 

FOR  FUBTMCT  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 

Branch,  Environmental  Protection 

Agency,  26  Federal  Plaza,  room  1034, 

New  York.  New  York  10278.  (212)  264- 

2517. 

SUf^'-EME^'Aq"  iNFORMATtON: 
I.  Bdckground 

In  a  revision  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  ozone. 
which  was  approved  by  the 
Environmental  Protection  Agency  (EPA) 
on  November  9, 1983  (48  FR  51472],  the 
State  committed  to  adopt  a  number  of 
measures  to  control  the  emissions  of 
volatile  organic  compounds  (VOCs)  into 
the  ambient  air.  Among  these  were 
controls  on  source  categories  covered  bv 
EPA's  Control  Techniques  Guidelines 
(CTGs),  controls  on  lai^er  sources  not 
covered  by  a  CTG,  and  other  measures 
considered  as  "extraordinary."  Due  in 
part  to  New  Jersey's  failure  to  meet  all 
of  its  commitments,  in  a  May  26,  1938 
letter  EPA  informed  the  Governor  of 
New  Jersey  that  the  New  Jersey  SIP  was 
substantially  inadequate  to  attain  the 
national  ambient  air  quality  standards 
for  ozone  and  carbon  monoxide.  In  a 
follow-up  letter  of  June  14, 1988  to  the 
New  Jersey  Department  of  Environment 
Protection  (now  named  New  Jersey 
Department  of  Environment  Protection 
and  Energy  (NJDEPE))  EPA  identified 
the  basis  for  its  finding  of  SIP 
inadequacy  and  described  the  specific 
regulatory  deficiencies  needing 
correction.  These  deficiencies  included 
regulations  New  Jersey  committed  to 
adopt,  but  did  not,  and  regulations 
adopted  by  New  Jersey  which  were 
incomplete  or  defective  (collectively. 


these  are  referred  to  as  "FLACT  '  fix-up" 
deficiencies]. 

Subsequently,  tne  Clean  Air  Act 
Amendhients  of  1990  were  enacted  on 
November  15,  1990. ^  Under  section 
182(a)(2)(A)  of  the  Act,  areas  designated 
nonattainment  before  enactment  of  the 
1990  Amendments  and  which  were 
classified  as  marginal  or  above  as  of 
enactment  are  required  to  meet  a  RACT 
fix-up  requirement.  Such  areas  were 
required  by  May  15, 1991  to  adopt 
RACT  controls,  as  they  were  required  to 
under  pre-amended  section  172(b)  and 
as  that  requirement  was  intt'T)reted  in 
pre-amendment  guidance. ' 

Since  all  of  New  Jersey  is  classified 
from  mareinal  to  severe  nonattainment  z' 
the  entire  State  is  subject  to  the  FLACT 
fix-up  requir^m.ent  and  the  May  13. 
199l'deadiine.  In  a  January  30,  1991 
letter  to  NJDEPE,  EPA  identified  the 
specific  deficiencies  and  missing 
regulations  which  the  Act  required  to  be 
corrected  by  May  15. 1991. 

State  Submittals 


In  order  to  fulfill  its  SIP 
commitm.ents.  the  requirements  of  the 
May  26,  1988  SIP  call,  and  the 
requirements  of  the  Clean  Air  Act, 
NJDEPE  made  three  SIP  revision 
subm.ittals  to  EPA:  on  Marcn  31. 1987, 
December  7,  1989  and  March  13. 1992. 
All  three  submissions  contained 
adopted  revisions  to  Subchapter  16, 
"Control  and  Prohibition  of  Air 
Pollution  by  Volatile  Organic 
Compounds,"  of  Chapter  27,  Title  7  of 
the  New  Jersey  Administrative  Code. 
The  March  13,  1992  submittal  also 
included  Subchapter  8,  "Permits  and 
Certificates.  Hearings,  and 
Confidentiality;"  Subchapter  17, 
"Control  and  Prohibition  of  Air 
Pollution  by  Toxic  Substances;" 
Subchapter  23,  "Prevention  of  Air 
Pollution  by  Architectural  Coatings  and 
Consumer  Products;"  Subchapter  25, 
"Control  and  Prohibition  of  Air 
Pollution  fi-om  Vehicular  Fuels;"  and 
Subchapter  3,  "Air  Test  Method  3: 
Sampling  and  Analytic  Procedures  for 


I  R.\CT=Reasonably  Available  Control 
Technology. 

I  Pub.  L.  101-549. 104  Stat.  2399,  codified  at  42 
U..5.C.  7401-7671q. 

'  Among  other  things,  the  pro-amendment 
guidance  consists  of:  the  Post-87  policy.  52  FR 
45044  (November  24. 1987);  the  Bluebook,  "Is^ue". 
Roiating  to  VOC  Regulation  Outpoints,  Deficiencif- 
and  Deviatioua,  Clarification  to  Appendix  D  of 
November  24. 1987  Federal  Register  Notice"  (of 
which  notice  of  availability  was  published  in  the 
Federal  Register  on  May  25. 1988):  and  the  exLsti.nv 
Control  Tediniques  Guidelines  (CTGs). 

*  New  Jersey  retained  its  designation  of 
tMjnattainmen*  and  was  classified  by  operation  of 
law  pursuans  to  sections  107(d)  and  181(a)  upon 
enactment  of  tiie  .Amendments.  (56  FR  5G694) 


T,,l. 
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the  Detc.rmiriation  of  VolaTiie  Osaiuc 
C'ompoands  from  .Soun  e  Operations 

Ahhouyh  the  firs!  two  submittais  T'e^^ 
dated  the  1950  .*i:nenarnenls,  btjca;..se 
the  State  stiil  must  meet  certain  earlier 
requirements,  EPA  is  reviewing  these 
two  submittals  as  well  as  the  third  to 
determine  whether  the  RACT  fix-up 
requirement  is  met. 

EPA  determined  that  the  March  13, 
1992  submittal  was  complete  on  April 
20, 1992.  Because  this  was  before  the 
April  22,  1993  deadUne  for  apphcation 
of  sanctions  under  section  179(a),  the 
need  for  sanctions  was  removed. 
Further,  final  approval  of  this  SIP 
revision  will  also  remove  the 
requirement  for  a  federal 
implementation  plan  to  be  adopted. 

Subject  of  this  Proposed  Rulemaking 

This  notice  will  discuss  and  propose 
action  on  some  of  the  changes  that  have 
occurred  in  Subchapter  16  between  the 
version  currently  approved  in  New 
Jersey's  SIP  (effective  March  1, 1982) 
and  the  March  13,  1992  version. 
Because  EPA  has  aheady  approved  two 
control  measures  contained  in 
Subchapter  16,  Stage  11  gasoHne  vapor 
control  program  (56  FR  12450,  March 
26.  1991)  and  Barge  and  Tanker  loading 
control  program  (57  FR  53440. 
November  10,  1992),  these  will  not  be 
discussed  in  this  notice. 

In  summary.  New  Jersey's  SIP 
revision  submittals  address  the 
following  categories  of  emission  sources 
and  regulator)'  changes: 
Gasoline  stations  (tighter  Stage  I 

requirements); 
External  floating  roof  tanks; 
Major  and  minor  non-CTG  sources 

(previously  unregulated): 

•  Fabric  printing  operations. 

•  Wood  furniture  surface  coating. 

•  Leather  surface  coating, 

•  Glass  surface  coating. 

•  Tablet  coating,  and 

•  Urethane  surface  coating; 

Graphic  arts  emission  limit  form 

changes; 
Leaks  from  natural  gas/gasoline 

processing  plants; 
Leaks  from  synthetic  organic  chemical 

and  polymer  manufacturing  plants; 
Polymer  resin  manufacture  (PPP); 
Air  oxidation  at  synthetic  organic 

chemical  manufacturing  industry 

(SOCMI); 
Large  petroleum  dry  cleaners;  and 
Miscellaneous  changes  to  various 

Sections. 

The  State  was  required  to  adopt 
regulations  for  all  CTG  source  categories 

for  which  EPA  puhhshed  a  CTG 
document.  The  revisions  to  Subchapter 
16  address  all  of  the  Group  IH  CTGs. 


Therefore,  because  earlier  revasions 
addressed  Group  I  and  n  CTG  sources, 
all  soiiroe  categoriei;  f  r  which  EPA  has 
published  a  CTG  art  now  addressed. 

An  additional  requirement  was  for 
states  to  adopt  RACT  control  levels  for 
non-CTG  sources  that  had  potential 
emissions  of  greater  than  100  tons  per 
year.  For  these  non-CTG  source 
categories,  it  was  necessary  for  New 
Jersey  to  determine  the  appropriate 
degree  of  control  representing  RACT. 
This  involved  an  evaluation  of  the 
source  categorv'.  available  control 
techniques,  other  applicable  regulations 
and  comments  from  the  affected 
industry.  New  Jersey  historically  has  not 
made  a  distinction  between  large  and 
small  sources,  except  to  exempt  certain 
small  sources  in  certain  cases. 
Therefore,  Subchapter  16  regulates  all 
facilities  containing  these  non-CTG 
source  categories. 

The  State  also  made  changes  to 
various  other  Sections  of  Subdiapter  16 
affecting  different  source  categories. 
These  involved  changing  the  format  of 
emission  limitations,  tightening 
emission  limitations  and  making 
v.irimis  administrative  changes. 

il   Findings— Subchapter  16 

A.  16.1    Definitions. 

The  expression  "volatile  organic 
substances  (VOS)"  was  changed  to 
"volatile  organic  compound  (VOC)"  and 
the  definition  was  changed  to  reflect 
EPA's  definition  of  VOC  (See  Februarv 
3,  1992,  57  FR  3941).  Instead  of  using' 
vapor  pressure  hmits  as  a  means  of 
defining  VOC,  it  now  is  defined  as  an 
organic  compound  which  participates  in 
atmospheric  photochemical  reactions. 
The  new  definition  conforms  with 
EPA's  except  that  New  Jersey  has 
chosen  not  to  exempt  certain 
compounds  from  the  definition  of  VOC 
that  EPA  identified  as  negligibly ' 
photochemically  reactive.  These 
compounds  are:  ethane;  methylene 
chloride  (dichloromethane);  1,1.1- 
trichloroethane  (methyl  chloroform); 
l,l.l-trichloro-2.2.2-trifluoroethane 
(CFC-113):  trichlorofluoromethane 
(CFC-11);  dichlorodifluorom ethane 
(CFC-12);  chlorodifluoromethane  (CFC- 
22);  trifluoromethane  (FC-23);  1,2- 
dichloro  1.1,2.2-tetrafluoroethane  (CFC- 
114):  chloropentafluoToethane  (CFC- 
115);  1,1,1-trifluoro  2,2-dichloroethane 
{HCFC-123);  1.1,1.2-tetranuoroethane 
(HFC-134a);  1,1-dichloro  l-fluoroethane 
(HCFC-141b);  l-chloro  1,1- 
difluoroethane  (HCFC-142b);  2-chIoro- 
1,1.1,2-tetrafluoroethane  (HCFC-124); 
pentafluoroethane  (HFC-125);  1.1,2.2- 
tetrafluoroethane  (HFC-134);  1,1,1- 
trifluoroethane  (HFC-143a);  1,1- 


difluoroethane  (HFC-15Za),  and  certain 
perfluorocarhon  compounds.  EPA 
acknowledges  New  Jersey's  abihty  to 
adopt  regulations  that  are  more  stringent 
than  federal  guidelines.  However,  for 
purposes  of  the  SIP.  EPA  wrill  not  allow 
reductions  from  these  compounds  to  be 
credited  towards  attainment  of  the 
national  ambient  air  quality  standard  for 
ozone  and,  therefore,  will  exclude  them 
from  any  SIP  related  determinations.  It 
should  be  noted  that  New  Jersey  is 
considering  exempting  these 
compounds  and  may  change  the 
definition. 

Other  definitions  have  been  revised  or 
added  which  are  consistent  with  EPA's 
pohcy  and  guidance.  EPA  is  proposing 
to  find  Section  16.1  approvable. 

B.  16.2    Storage  of  Volatile  Organic 
Compounds 

Section  16.2  previously  regulated 
external  floating  roof  tanks  with 
capacities  of  40.000  gallons  or  greater. 
The  control  requirements  have  now 
been  extended  to  such  tanks  with 
capacities  of  20,000  gallons  or  greater 
that  store  VOCs  with  a  vapor  pressure 
of  1.0  pounds  per  square  inch  absolute 
or  greater.  This  applicability  is  more 
inclusive  than  EPA's  guidance. 

In  addition,  a  recordkeeping  provision 
covering  all  the  sources  regulated  by 
Section  16.2  was  added  to  ensure  that 
adequate  data  is  maintained  to 
determine  whether  a  source  is  in 
compliance  with  the  applicable 
requirements.  EPA  is  proposing  to  find 
the  above  changes  to  Section  16.2 
approvable. 

C.  16.3    Transfer  Operations 

Section  16.3  regulates  the  transfer  of 
gasoline  in  the  distribution  system 
(Stage  I  vapor  controls).  These 
requirements  were  previously  approved. 
However,  during  the  implementation 
and  enforcement  of  these  requirements, 
problems  arose  which  could  reduce 
their  effectiveness.  NJDEPE  has  made 
the  following  revisions. 

1.  Submerged  fill  pipe 

Section  16  3  pre\'iously  allowed  the 
use  of  portable  submerged  fill  pipes. 
Due  to  the  difficulty  of  insuring  that 
such  portable  pif)€s  would  be  used. 
Section  16.3(aj  now  requires  that  all 
submerged  fill  pipes  be  permanently 
affixed. 

2.  Gasoline  deUvery  trucks 

As  a  result  of  an  oversight,  the 
original  regulation  did  not  require  the 
collection  of  gasoline  vapors  contained 
in  the  delivery  truck  should  the 
vehicle's  next  load  be  something  other 
than  gasoline.  Section  16.3  has  been 
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extended  to  require  that  vapor  Isden 
vehicles  car.  only  be  filled  if  the  vapor 
inside  IS  collected.  In  addition,  other 
amendments  now  require  delivery 
trucks  to  be  repaired  in  fifteen  days  if 
found  not  to  be  vapor  tight,  and  they 
ry.ust  now  ca.Ty  proof  of  inspection. 

3  Gasoline  loading  facilities 

Sectioi.  16,3  has  been  revised  to 
remove  an  exemption  from  rontrols  for 
gasoline  bulk  plants  which  loaded  4,000 
gallons  per  day  or  less  of  gasoline.  This 
expands  the  applicability  and  will  result 
in  additional  \'0C  reductions. 

4  Gasoline  Transfer 

While  Section  16,3  contained  the 
req'-:rement  that  a  vapor  recovery 
system  must  reduce  emissions  by  no 
less  than  30  percent,  it  was  unclear 
under  what  conditions  this  requirement 
should  be  dem.onstrated.  A  vapor 
recovery  system  mast  now  be  tested 
under  conditions  typical  for  the  ozone 
season. 

5.  Minor  changes 

A  recordkeeping  provision  was  added 
to  ensure  that  adequate  data  is 
maintained  to  determine  whether  a 
source  is  in  compliance  with  the 
applicable  requirements.  Various  minor 
changes  in  Section  16.3  have  been  made 
which  are  consistent  with  EPA's  policy 
and  guidance. 

EPA  is  proposing  to  find  all  of  these 
changes  to  Section  16.3  approvable. 

D.  16.4  •  Open  Top  Tanks  and  Surface 
Cleaners 

Section  16.4  regulates  the  use  of  open 
top  tanks  and  surface  cleaners.  This 
primarily  deals  with  degreasing 
operations.  NJDEPE  has  clarified  the 
control  efficiency  required  of  unheated 
conveyorized  surface  cleaners  and 
conveyorized  vapor  surface  cleaners.  In 
addition,  two  new  control  requirements 
have  been  added.  Heated  open  top  tanks 
with  flushing  wands  are  now  required 
to  minimize  the  formation  of  VOC 
droplets  or  mist.  Heated  conveyorized 
surface  cleaners  operated  at  a 
temperature  lower  than  the  boiling 
point  of  the  contained  VOC  are  required 
to  be  equipped  with  vapor  control 
systems  capable  of  reducing  emissions 
by  85  percent  by  volume. 

These  revisions  are  consistent  with 
EF.^'s  giiidance  and  EP.\  is  proposing  to 
approve  them.. 

E  26  5    Surface  Coating  and  Graphic 

Arts  Operations 

1  Major  and  Minor  Non-CTG  Sources 

a.  Fabric  printing  operations.  Section 
16.5  (f)(3)  and  Table  3D  regulate  fabric 
printing,  a  non-CTG  category.  Emission 


limits  included  under  graphic  arts  for 
this  source  category  include  either  a 
pounds  of  vex:  per  gallon  {lbs  VOC./gal) 
emission  limitation  or  a  70%  collection/ 
90%  destruction  requirement.  EPA  is 
proposing  to  accept  New  Jersey's 
determination  that  these  emission  limits 
represent  RACT  and  is  proposing  to 
approve  them. 

b.  Wood  furniture  surface  coating. 
Section  16.5(h)  and  Table  3E  regulate 
the  surface  coating  of  wood  f-amiture 
such  as  kitchen  cabinets,  household  and 
office  furniture,  a  non-CTG  source 
category.  Table  3E  specifies  the 
maximum  allowable  VOC  content  per 
volume  of  coating  minus  water  for  the 
following  coatings; 


Type  of  operation 

VOC  emission 

limit  (pounds 

per  gallon) 

Semitransparent  stains 

Wash  coats       

6.8 
6.1 

Ooaaue  stains  

4.7 

Sealers     

5.6 

Piamenied  coatinos 

50 

Clear  toocoats  

56 

In  addition.  Section  16.5(h)  requires 
the  use  of  certain  coating  appUcation 
equipment.  For  facilities  emitting  less 
than  50  tons  of  VOC  per  year,  each 
coating  must  be  applied  using  airless, 
air-assisted  airless,  or  heated  airless 
spray  techniques.  Other  application 
methods  can  be  used  if  they  are 
demonstrated  to  achieve  at  least  40 
percent  transfer  efficiency.  For  facilities 
emitting  50  tons  of  VOC  per  year  or 
greater,  each  coating  must  be  applied 
using  airless,  air-assisted  airless,  heated 
airless,  electrostatic  spray  techniques  or 
flat  line  processes.  Other  application 
methods  can  be  used  if  they  are 
demonstrated  to  achieve  at  least  65 
percent  transfer  efficiency. 

EPA  is  required  by  the  Clean  Air  Act 
to  develop  a  CTG  for  wood  furniture 
manufacturing  by  November  15, 1993. 
New  Jersey  has  committed  to  reviewing 
the  CTG  upon  its  issuance  and  revising 
these  requirements  as  appropriate.  EPA 
is  proposing  to  accept  New  Jersey's 
determination  that  these  emission  limits 
represent  RACT  and  is  proposing  to 
approve  them. 

c.  Leather  surface  coating.  Section 
16.5,  Table  3B  regulates  the  application 
of  any  surface  coating  formulation  to  a 
leather  substrate,  a  non-CTG  source 
category.  Table  3B  specifies  a  m.axim.im 
allowable  emissions  per  volume  of 
coating  minus  water  of  5  8  pounds  of 
VOC  per  gallon.  EPA  is  proposing  to 
accept  New  Jersey's  determination  that 
this  emission  limit  represents  R.\CT  and 
is  proposing  to  approve  it. 


d  Glass  surface  coating  Section  16.5 
and  Table  3B.  address  glass  bulb  coating 
operations,  a  non-CTG  source  category. 
Section  16.5  and  Table  38.  Group  II, 
contains  an  emission  limitation  of  3  0 
pounds  of  VOC  per  gallon  coating 
minus  water.  EPA  is  proposing  to  accept 
New  Jersey's  determination  that  this 
emission  limit  represents  RACT  and  is 
proposing  to  approve  i^. 

p  Tablet  coating  Section  16,5,  Table 
3B  addresses  tablet  coating  operations,  a 
non-CTG  categorv'  that  has  'been 
specifically  excluded  from  other  CTG 
categories,  such  as  the  manufacture  of 
synthesized  pharmaceutical  products 
and  otlier  coating  operations.  Table  3B 
specifies  a  .maximum  allowable 
emissions  per  volume  of  coating  minus 
water  of  5.5  pounds  of  VOC  per  gallon. 
This  is  the  same  limit  used  by  other 
states  that  regulate  this  source  category. 
EPA  is  proposing  to  accept  New  Jersey's 
determ.ination  that  this  emission  limit 
represent  RACT  and  is  proposing  to 
approve  it. 

/.  Urethane  coating  and  printing. 
Urethane  coating  and  printing  was 
previously  not  regulated  by  a  CTG. 
NTDEPE  revised  Section  16.5  to  include 
an  emission  limitation  of  3.8  pounds  of 
VOC  per  gallon  of  coating  minus  water 
for  urethane  coating  and  printing.  EPA 
is  proposing  to  accept  New  Jersey's 
determination  that  this  emission  limit 
represents  R.^CT  and  is  proposing  to 
approve  it 

g.  Motor  vehicle  refinishing.  Section 
16.5,  Table  3A  contains  Umits  for 
automobile  refinishing  operations,  a 
non-CTG  category.  Table  3A  specifies  a 
maximum  allowable  emissions  of  6.0 
pounds  of  VOC  per  gallon  minus  water 
for  base  coat,  4  4  pounds  of  VOC  per 
gallon  minus  water  for  clear  coat,  and 
5.0  pounds  of  VOC  per  gallon  minus 
water  for  all  other  coatings.  These  limits 
are  in  the  same  range  as  other  state 
regulations  for  this  source  category.  EPA 
is  proposing  to  accept  New  Jersey's 
determination  that  these  emission  limits 
represent  fL^CT  and  is  proposing  to 
approve  them, 

2.  Coating  Rate  Exclusion  in  Section 
16.5 

The  1983  New  Jersey  SIP  contained  a 

commitment  to  lower  the  coating  rate 
exclusions  contained  in  Section  16.5. 
Specifically,  the  commitm.ent  involved 
halving  the  exclusion  rates  for  industrial 
surface  coating  operations.  Section  16.5 
has  now  been  revised  to  include  these 
lower  exclusion  rates.  EPA  is  proposing 
to  approve  these  lower  exclusion  rates 
and  find  that  New  Jersey  fulfilled  its 
commitm.ent. 
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3.  Graphic  Ajrts — Changes  in  Emissicn 
Limit  Form 

Section  16.5  has  been  modified  to 
specify  an  emission  limit  of  2.9  lbs 
VOC/gal  of  ink  minus  water  as  applied 
for  graphic  arts  operations  instead  of 
specifying  a  volume  percent 
nonvolatiles  emission  limit.  Section 
16.5(f)  still  retains  collection/ 
destruction  efEciencj'  standards  should 
a  source  choose  to  use  add-on  controls. 
The  new  emission  limit  in  Section  16.5, 
Table  3D  applies  to  all  graphic  arts 
operations.  This  limit  is  consistent  with 
EPA  guidance  and  EPA  is  proposing  to 
approve  it. 

4.  Emission  Calculations 

Section  16.5  has  been  modified  to 
contain  specific  equations  and 
procedures  for  determining  compliance 
with  llie  applicable  emission  standards 
for  the  various  control  options  a  source 
could  select.  This  includes  situations 
where  add-on  controls  may  be  used  to 
meet  "stata  of  the  art"  requirements  and 
where  sources  average  emissions  from 
different  coatings.  All  calculations  are 
done  on  a  "solids-as-applied"  basis. 
These  equations  are  consistent  with 
EPA  pwjlicy  and  guidance.  EPA  is 
proposing  to  approve  these  compliance 
procedures. 

5.  Mathematical  Combination  "Bubble" 
Provisions 

Section  16.5(a)  previously  contained 
generic  prousions  allowing  for  the 
mathematical  combination  of  VOC 
emissions  or  "bubble"  provisions.  These 
provisions  were  not  consistent  with 
EPA's  Emission  Trading  Policy  (51  FR 
43814,  December  4, 1986)  because  New 
Jersey  had  not  attained  the  national 
ambient  air  quality  standard  for  ozone 
by  December  31, 1987  and  its  SIP  was 
found  to  be  substantially  inadequate. 
.\e\v  Jersey  decided  to  eliminate  these 
bubble  provisions  as  a  control  option. 
This  addresses  EPA's  concerns  and  EPA 
proposes  to  approve  this  change. 

6.  Recordkeeping  for  Source  Operations 


bec'itm  \f: 


^  ^ 


s  been  revised  to 


expand  the  requirements  for  sources 
si;ijec:t  to  the  control  requirements  of 
Section  16.5  to  maintain  records 

r.ecessary  to  determine  complianre 
The:^e  previsions  are  consistent  with 
EPA  policy  and  guidance.  ¥.P.\  i'> 
proposing  to  approve  them. 

7,  Capture  Eff.ciency  Test  Methods 

One  of  ihe  deficiencies  that  was 
identified  in  EPA's  1988  SIP  cal!  letter 
was  the  lack  of  test  methods  for 
measuring  capture  efficienc)  -  NJDEPE 
did  not  include  speufic  test  methods  m 
Its  submittals.  HowevtT.  general 


procedures  exist  which  permit  NpEPE 
to  specify  capture  efBdency  test 
metbods  when  needed  to  determine 
compliance.  Subchapter  16  now 
requires  such  test  methods  to  be 
approved  by  NJDEPE  and  EPA.  Since 
EPA  is  still  resolving  certain  issues  with 
respect  to  the  capture  efficiency  test 
methods,  EPA  is  not  at  this  point 
identifying  lack  of  specific  methods  as 
grounds  for  a  regulation's  disapproval  or 
tbe  imposition  of  sanctions.  However, 
EPA  notes  that  the  capture  efficiency 
test  method  is  a  required  part  of  this 
rule;  the  Agency  will  take  further  action 
on  any  future  State  submittal  or  failure 
of  the  State  to  submit  a  capture 
efficiency  test  method. 

F.  16.6    Source  Operations  Other  Than 
Storage  Tanks,  Transfers,  Open  Top 
Tanks,  Surface  Coaters  and  Graphic 
Arts 

1.  Group  m  CTGs 

a.  Leaks  from  natural  gas/gasoline 
processing  plants.  Section  16.6(g) 
addresses  the  CTG  "Control  of  Volatile 
Organic  Compound  Leaks  from  Natural 
Gas/Gasoline  Processing  Plants."  It 
applies  the  same  controls  to  the  same 
facilities  and  emission  points  as 
recommended  in  the  CTG.  Emission 
limits,  testing,  repair  and  recordkeeping 
requirements  are  consistent  with  the 
CTG.  S'A  is  proposing  to  approve  this 
Section. 

b.  Leaks  from  synthetic  organic 
chemical  B-  polymer  manufacturing 
plants.  Section  16.6(h)  addresses  the 
CTG  "Control  of  Volatile  Organic 
Compound  Leaks  from  Sjmthetic 
Organic  Chemical  and  Poljmier 
Manufacturing  Equipment."  Appendix  I 
contains  the  same  chemicals  and 
polymers  recommended  to  be  controlled 
by  the  CTG.  It  appUes  to  facihties  with 

1 .100  tons  per  year  or  greater  of 
production.  Emission  Hmits,  testing, 
repair  and  recordkeeping  requirements 
are  consistent  with  the  CTG.  EPA  is 
proposing  to  approve  Section  16.6(h). 

c.  Polymer  resin  manufacture  (PPP). 
Section  16.6  appUes  to  process  type 
emission  sources  and  has  been  part  of 
the  New  Jersey  SIP  since  the  late  1 970*8. 
As  such,  it  genencally  regulates  the 
sources  identified  in  the  CTG  "Control 
of  Volatile  Organic  Compound 
Emissions  from  Manufacture  of  High- 
Density  Polyethylene,  Polypropylene 
and  Polystyrene  Resins."  It  does  this  by 
specifying  emission  limitations  based 
upon  the  concentration  and  vapor 
pressure  of  the  VOCs  in  the  exhaust 
stream.  Furthermore.  New  Jersey 
requires  as  part  of  its  permit  regulation 
that  new  sources  apriv  "state  of  the  art" 
controls. 


NJDEPE  submitted  an  equivalency 
demonstration  whicii  compared  the 
emission  hmitations  recommended  by 
the  CTG  and  required  by  Section  16.6 
and  Subchapter  8  in  order  to  show  that 
its  requirements  were  equivalent  to  or 
within  five  percent  of  the  CTG 
specification.  EPA  policy  permits  this 
equivalency  (see  footnote  3,  Blue  Book). 
Combined,  these  two  regulations  result 
in  equivalent  or  greater  emission 
reductions  than  what  is  recommended 
by  the  CTG.  Therefore,  New  Jersey's 
regulations  are  adequate  in  requiring 
RACT  for  this  CTG  category  and  New 
Jersey  does  not  have  to  adopt  separate 
provisions  for  this  source  category. 

d.  Air  oxidation  processes  in  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI).  In  the  same  manner. 
New  Jersey  regulates  sources  subject  to 
the  CTG  "Control  of  Volatile  Organic 
Compound  Emissions  from  Air 
Oxidation  Processes  in  Synthetic 
Organic  Chemical  Manufacturing 
Industry."  NJDEPE  submitted  an 
equivalency  demonstration  which 
compared  the  emission  limitations 
recommended  by  the  CTG  and  required 
by  Section  16.6  and  Subchapter  8  in 
order  to  show  that  its  requirements  were 
equivalent  to  or  within  five  percent  of 
the  CTG  specification.  The  first  finding 
was  that  sources  covered  by  the  CTG  do 
not  currently  exist  in  New  Jersey, 
therefore,  there  is  no  need  for  a 
regulation.  The  second  finding  was  that 
these  two  regulations  would  result  in 
equivalent  or  greater  emission 
reductions  than  those  resulting  from  a 
regulation  developed  &t)m  the  CTG. 
Therefore,  New  Jersey's  regulations  are 
adequate  in  requiring  RACT  for  this 
CTG  category  and  New  Jersey  does  not 
have  to  adopt  separate  provisions  for 
this  source  category. 

2,  Other  Changes 

a.  Mathematical  combination 
"bubble"  provisions.  Section  16, 6(c)(4) 
and  (5)  previously  contained  generic 
provisions  allowing  for  the 
mathematical  combination  of  VOC 
emissions  or  "bubble"  provisions.  These 
provisions  were  not  consistent  with 
EPA's  Emission  Trading  Pohcy  (51  FR 
43814,  December  4, 1986)  because  New 
Jersey  had  not  attained  the  national 
ambient  air  quality  standard  for  ozone 
by  December  31, 1987  and  its  SIP  was 
found  to  be  substantially  inadequate. 
New  Jersey  decided  to  eliminate  these 
bubble  provisions  as  a  control  option. 
This  addresses  EPA's  concerns  and  EPA 
proposes  to  approve  this  change. 

b.  Emission  rate  exclusions  tn  Section 
16.6.  The  1983  New  Jersey  SIP 
contained  a  commitment  to  lower  the 
emission  rate  exclusions  contained  in 
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Sectioa  16  6,  Specifically,  the 
commitment  involved  halving  the 
exclusion  rates  for  industrial  process 
type  operations  regulated  by  Section 
16  6.  Section  16.6  has  now  been  revised 
to  include  these  lower  exclusion  rates. 
EPA  is  proposing  to  approve  these  lower 
exclusion  rates  and  find  that  New  Jersey 
fulfilled  its  commitment. 

c.  Recordkeeping  for  source 
operations.  Section  16.6(m)  has  been 
added  to  address  the  requirement  for 
sources  subject  to  the  control 
requirements  of  16.6(a)  to  maintain 
records  necessary  to  determine 
compliance.  These  prousions  are 
consistent  with  EPA  policy  and 
guidance.  EPA  is  proposing  to  approve 
them 

C  16  7    Cutback  and  Emulsified 

Asphalts 

No  substantive  changes  were  made  to 
this  Section. 

H.16  8    Petroleum  Solvent  Dry 
Cleaning  Operations 

Section  16.8  addresses  the  CTG 
"Control  of  Volatile  Organic  Compound 
Emissions  from  Large  Petroleum  Dry 
Cleaners  "  The  applicability  is  more 
inclusive  than  what  is  recommended  in 
the  CTG  Controls  on  the  dryer  are 
required  for  all  sources  whose  annual 
solvent  consumption  exceeds  15,000 
gallons.  In  addition,  all  filtration 
systems  and  fugitive  emissions  are 
regulated.  Emission  limitations, 
recordkeeping  and  test  procedures  are 
consistent  with  the  CTG.  Section  16.8  is 
consistent  with  the  CTG  and  EPA  is 
proposing  to  approve  it. 

1.16.9    Emission  Information, 
Recordkeeping  and  Testing 

Section  16.9  has  been  revised  to 
expand  requirements  to  maintain 
records,  to  make  records  available  to 
State  and  EPA  personnel,  and  to  include 
a  procedure  by  which  a  source  can 
request  an  alternate  recordkeeping 
procedure.  Specification  of  approved 
test  methods  and  compliance  periods 
have  also  been  cleirified.  These 
provisions  are  consistent  with  EPA 
pcLicy  and  guidance  and  EPA  is 
proposing  to  approve  them. 

/.  16.10    Variances 

Section  16.10  contains  the  provisions 
which  allow  the  State  to  grant  variances 
from  the  requirements  of  Subchapter  16. 

This  Section  was  revised  to  make  clear 
that  aii  variances  are  conditioned  upon 
a  source  meeting  requirements  specified 
in  the  variarxe  and  upon  EPA  approval 
of  the  variance  as  a  SIP  revision. 
Therefore,  variances  adopted  by  the 
State  pursuant  to  Section  16.10  become 


applicable  only  if  approved  by  EPA  as 
a  source  specific  SIP  revision  EPA 
proposes  to  approve  this  Section. 

K.  16.11    Applicability 

Old  Section  16.11,  Permit  to 
Construct  and  Certificate  to  Operate,  has 
been  eliminated  because  the 
requirements  are  contained  in  other 
Subchapters.  In  addition.  New  Jersey 
eliminated  the  provision  which 
permitted  temporary  discontinuance  of 
control  equipment  during  the  winter 
months.  EPA  proposes  to  approve  these 
changes. 

New  Section  16.11  now  contains  the 
provisions  previously  contained  in 
Section  16.12.  These  provisions  have 
not  been  substantively  revised. 
Therefore,  EPA  is  proposing  to  approve 
new  Section  16.11,  based  on  its 
approval  of  these  provisions  in  48  FR 
51480.  November  9, 1983. 

L.  16.12    Exceptions 

The  exceptions  were  previously 
identified  in  Section  16.13,  but  no 
substantive  changes  were  made  to  this 
Section.  EPA  is  proposing  to  approve 
this  Section  based  on  its  approval  of 
these  provisions  in  48  FR  51480, 
November  9, 1983. 

M.  General 

In  revising  Subchapter  16,  NTDEPE 
deleted  the  final  compliance  dates 
applicable  to  some  Group  II  CTG  source 
categories.  This  was  done  because  the 
dates  by  which  these  sources  were  to 
come  into  compliance  had  passed  and 
all  sources  are  required  to  be  in 
compliance.  However.  EPA  requires  the 
specification  of  an  enforceable  final 
compliance  date  should  EPA  be 
required  to  take  federal  enforcement 
action.  Therefore,  EPA  intends  to  use 
the  final  compliance  dates  which  were 
originally  contained  in  Subchapter  16 
and  approved  by  EPA  if  federal 
enforcement  action  is  necessary. 

III.  Findings — Revisions  to  Other 
Regulations 

Subchapter  8.  "Permits  and 
Certificates.  Hearings,  and 
Confidentiality;"  Subchapter  23, 
"Prevention  of  Air  Pollution  by 
Architectural  Coatings  and  Consimier 
Products;"  Subchapter  25.  "Control  and 
Prohibition  of  Air  Pollution  from 
Vehicular  Fuels;"  and  Subchapter  3, 
"Air  Test  Method  3:  Sampling  and 
Analytic  Procedures  for  the 
Determination  of  Volatile  Organic 
Compounds  from  Source  Operations," 
were  revised  to  maintain  consistency 
with  the  changes  made  to  Subchapter 
16.  The  revisions  to  these  regulations 
primarily  involved  incorporating 


revised  terms  and  their  definitions. 
Other  changes  were  of  an  administrative 
nature,  EPA  is  proposing  to  approve 
these  regulations, 

Subchapter  17,  "Control  and 
Prohibition  of  Air  Pollution  by  Toxic 
Substances,"  was  incorporated  into  the 
SIP  in  order  to  control  emissions  from 
perchloroethylene  dr\"  cleaners.  On 
October  26,  1992  (57  FR  48490)  EPA 
proposed  to  change  the  definition  of 
VOC  to  treat  perchloroethylene  as  a 
negligibly  reactive  compound.  If  this  is 
approved,  it  would  eliminate  the  need 
to  control  perchloroethylene  for 
purposes  of  attaining  the  standard  for 
ozone.  The  changes  to  Subchapter  17 
are  approvable;  however,  if  EPA 
promulgates  the  perchloroethylene 
change,  then  there  would  be  no 
immediate  need  to  retain  Subchapter  17 
as  part  of  the  New  Jersey  SIP. 

IV.  Conclusion 

EPA  has  evaluated  all  the  revisions 
for  consistency  with  its  provisions.  EPA 
regulations  and  EPA  poUcy.  Although 
two  of  New  Jersey's  submittals  preceded 
the  date  of  enactment  of  the  1990 
Amendments  to  the  Clean  Air  Act.  these 
submittals  serve  to  fulfill  part  of  the 
"RACT  fix-up"  requirements  of  section 
182(a)(2)fA)  of  the  amended  Act  for  the 
nonattainmient  areas,  EPA  is  proposing 
approval  of  Subchapters  8,  16,  17,  23.  25 
and  Air  Test  Methods  3.  These  revisions 
have  resulted  in  clearer,  more 
enforceable  regulations  that  strengthen 
the  SIP  EPA  also  is  proposing  to  find- 
that  the  State  corrected  all  regulatory 
deficiencies  that  were  identified  in  the 
May  26.  1988  SIP  call  letter  and  the 
January  30,  1991  letter  to  the  NJDEPE 
Commissioner  and  which  were  required 
to  be  corrected  pursuant  to  the  section 
182(a){2KA) 

EPA  is  also  proposing  to  find  that  the 
State  has  fulfilled  its  commitment  in  the 
SIP  to  adopt  provisions  regulating  four 
control  measures:  automobile 
refinishing,  further  industrial  controls, 
and  RACT  for  small  surface  coating  and 
industrial  sources  The  State  has  also 
regulated  all  the  Group  III  CTG  source 
categories. 

In  its  submittals  the  NJDEPE  included 
estimates  of  the  VOC  reductions  which 
are  anticipated  from  its  revisions  to 
subchapter  16,  These  are  40  metric  tons 
per  day  in  the  New  Jersey  portion  of  the 
New  York  City  Mptropolitan  Area 
control  region  and  51  metric  tons  per 
day  statewide.  This  compares  with  the 
69  and  81  metric  tons  per  day, 
respectively,  that  the  1983  SIP  estimated 
for  these  measures.  These  emission 
reductions  reflect  the  most  recent  data 
available  and  are  viewed  as  more 
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accurate  than  those  contained  in  the 
1983  SIP. 

While  many  of  the  changes  are 
anticipated  to  provide  additional 
emission  reductions  by  providing 
clearer  provisions  that  will  foster  greater 
compliance,  it  is  not  possible  to 
quantify  them.  EPA  is  proposing  to 
accept  these  emission  reductions  as 
meeting  the  commitment  included  in 
the  1983  SIP  for  these  control  measures. 
Neither  the  attainment  demonstration 
nor  other  aspects  of  the  SIP  were  revised 
by  this  action.  EPA,  therefore,  is  only 
addressing  the  adequacy  of  Subchapter 
16  in  meeting  the  commitments  made  in 
the  1983  SIP  and  the  ability  of  these 
revisions  to  fulfill  EPA  requirements, 
such  as  enforceability.  EPA  is  not 
making  a  finding  concerning  the  overall 
approvabihty  of  the  complete  SIP  at  this 
time,  only  the  addition  of  the  new 
control  requirements. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  SIP. 
Each  request  for  revision  to  a  SIP  shall 
be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Cnder  5  U.S.C.  605(b).  the 
.Administrator  certifies  that  SIP 
approvals  under  sections  107,  110,  and 
1  ■"2  of  the  Clean  Air  Act  will  not  have 
a  Significant  economic  impact  on  a 
substantia]  number  of  small  entities.  SIP 
approvals  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  are  already  State  law. 
SIP  approvals,  therefore,  do  not  add  emy 
additional  requirements  for  small 
eiitities.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the  state 
actions.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v. 
USEPA.  427  US  246.  256-66  (S.Ct. 
1Q:'6]:  42L'.S.C.  7410(a)(2). 

This  proposed  rule  has  been  classified 
as  a  Table  2  action  by  the  Regional 
.Administrator  und-r  the  ;-:  t  edures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
tuo  years  (54  FR  2222).  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  OMB  has  agreed  to  continue 


the  temporary  waiver  until  such  time  as 
it  rules  on  FPA'«  roTip^t 

List  of  .Subjetts  in  40  O  R  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated.  July  6,  1993. 
Herbert  Barrack, 

Acting  Regional  Administrator 

(FR  Doc  93-lfi892  Filed  7-15-93;  6;45  am) 


40  CFR  Part  81 

(CA44   1  -SB04    FRl  4680-2] 

Designation  of  Areas  icr  Ai-  Qjality 
Planning  Purposes   Cai'*C!-"ia 

AGENCY:  Environmental  Protection 
Agencv. 

ACTION:  .Notice  of  proposed  rulemaking 
(NPR). 

summary:  Pursuant  to  the  section  of  the 
Ciean  Air  Act  (Act)  as  amended 
November  15,  1990.  concerning  the 
redesignation  of  air  quality  control 
regions,  the  Environmental  Protection 
Agency  (EPA)  is  authorized  to 
redesignate  areas  (or  portions  thereof)  as 
nonattainment  for  the  PM-10  (particles 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers) 
national  ambient  air  quality  standards 
(NAAQS).  Additionally,  under  this 
section  of  the  Act,  the  Governor  of  any 
state  (or  his/her  designee)  may,  on  the 
Governor's  owm  motion,  submit  to  EPA 
a  revised  designation  of  any  area  or 
portion  of  an  area  in  a  state.  EPA,  in 
turn,  must  approve  or  deny  such 
redesignation. 

In  this  action,  EPA  is  proposing  to 
approve  the  California  Air  Resources 
Board's  (CARB)  (the  Governor's 
designee)  recommendation  regarding 
the  PM-10  designation  for  the  Mono 
Basin  portion  of  Mono  County, 
California.  EPA  is  proposing  to  revise 
the  FM-10  designation  for  this  area 
from  "unclassifiable"  to 
"nonattainment."  The  redesignation  is 
based  upon  recorded  violations  of  the 
PM-10  NAAQS  which  occ\irred  on  or 
after  January  1,  1989.  A  more  detailed 
discussion  regarding  the  Mono  Basin 
portion  of  Mono  County  is  provided  in 
the  following  sections. 
DATES:  All  written  comments  should  be 
submitted  to  Wallace  Woo,  EPA  Region 
LX,  at  the  address  indicated  below  by 
August  16,  1993. 


A-DRFSses   Written  comments  should 
L/e  €ju>ii  ti.siicd  to: 

Wallace  Woo.  Chief.  Plans  Development 
Section,  Air  Planning  Branch  (A-2-2), 
United  States  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco. 
California,  94105. 
United  States  Environmental  Protection 
Agency,  Region  IX,  Air  and  Toxics 
Division,  75  Hawthorne  Street.  San 
Francisco.  California.  94105. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Stephanie  Valentine.  Plans 
Development  Section  (A-2-2).  Air 
Planning  Branch.  United  States 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  94105.  (415)  744-1178. 

SUPPLEMENTARY  INFORMATHDN: 
I.  PM-10  Background 

On  July  1.  1987,  EPA  revised  the 
NAAQS  for  particulate  matter  (52  FR 
24634),  replacing  total  suspended 
particulates  as  the  indicator  for 
particulate  matter  with  a  new  Indicator 
called  "PM-10"  that  includes  only 
those  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  ("^l").  At  the  same  time, 
EPA  set  forth  regulations  for 
implementing  the  revised  particulate 
matter  standards  and  announced  EPA's 
State  implementation  plan  (SIP) 
development  policy  elaborating  on  PM- 
10  control  strategies  necessary  to  assure 
attainment  and  maintenance  of  the  PM- 
10  NAAQS  (see  generally  52  FR  24672). 
EPA  adopted  a  PM-10  SIP  development 
pohcy  dividing  all  areas  of  the  country 
into  three  categories  based  upon  their 
probability  of  violating  the  new 
NAAQS:  (1)  Areas  with  a  strong 
likehhood  of  violating  the  new  PM-10 
NAAQS  and  requiring  substantial  SIP 
adjustments  were  placed  in  Group  I:  (2) 
areas  that  might  well  have  been 
attaining  the  PM-10  NAAQS  and  whose 
existing  SIP's  most  likely  needed  less 
adjustment  were  placed  in  Group  II;  (3) 
areas  with  a  strong  likelihood  of 
attaining  the  PM-10  NAAQS  and. 
therefore,  needing  adjustments  only  to 
their  preconstruction  review  program 
and  monitoring  network  were  placed  in 
Group  ni  (52  FR  24672,  24679-24682). 

Pursuant  to  sections  107(d)(4)(B)  and 
188(a)  of  the  Act,  areas  previously 
identified  as  Group  I,  as  well  as  Group 
n  and  Group  III  areas  which  had 
monitored  violations  of  the  PM-10 
NAAQS  prior  to  January  1. 1989  were, 
by  operation  of  law  upon  enactment  of 
the  1990  Amendments,  designated  as 
moderate  nonattainment  areas  for  PM- 
10.  All  other  areas  of  the  country  with 
no  violations  of  the  PM-10  NAAQS 
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prior '..)  ianuarv-  1,  1989.  including 
\[r.r.  i  B.i'^ip..  w"re  desii^PHle^i  a 
unL.asiifiabie  for  PM-10  by  operation  of 
law  upon  enactment  of  ibe  1990 
Amendments.  Section  107(d)(4)(B)(iii) 
of  the  Act.  Formal  codification  in  40 
CFR  part  81  of  those  areas  designated 
nonattainment  and  unclassifiable  for 
PM-10  by  operation  of  law  upon 
enactment  was  announced  in  a  Fe<l»M  ai 
Rp^isier  notice  dated  November  6,  1991 
l5s  f  K  56694).  See  also  57  FR  56762 
(November  30.  1992). 

11   Cldiifomid  s  Request  To  Rfdesi^n^tp 
Mono  Basin 

K:' A  .-•  T-ithorized  to  redesignate  areas 
(or  portirr.s  t.i''r8of)  as  nonattainment 
for  PM-10  pursuant  to  section  107(dK3) 
of  the  Act,  on  the  basis  of  air  quality 
data,  plannini?  and  control 
considerations,  or  any  other  air  quality- 
related  considerations  the  Administrator 
deems  appropriate  EFA  mu-^t 
promulgate  the  redesicntitinn  fhit  ¥.l'.\ 
de«ms  necessary  and  appropnate, 
consistent  with  section  10''(iiJl.i)(C)  of 
the  Act  In  addition.  Section 
107(d)(3)(D)  nrnvidf's  that  a  Governor  of 
a  state  (or  h.s  her  desianee)  may,  on  his 
or  her  own  ir,:t.^t;v^,  'iuhniit  to  EPA  a 
revised  designation  .t  rin  area  within 
the  sta'e  EPA  must  approve  or  deny  the 
redesienat.on 

In  a  tetter  to  EPA.  datwl  Aug-ost  1. 
1991.  the  California  Air  Resources 
Board  (CARBl.  the  Governor's  designee. 
recommended  tnat  EPA  redesij^nate  the 
.Mono  Basin  portion  of  Mono  County  as 
non-ittainmf^n'  for  the  .i4-hour  PM-10 
N.\AQS.  EPA  has  reviewed  the  State's 
submittal  and  is  proposing  to  approve 
redesignation  of  the  Mono  Basin  as 
nonattainment  for  PM-10.  Section 
107(d)(1)(A)  of  the  Act  sets  out 
definitions  of  nonattamment, 
attainment,  and  unclassifiable  status. 
These  definitions  provide  the  applicable 
legal  standard  for  designations  or 
redesignations  to  the  relevant 
attainment  status.  A  nonattainment  area 
is  defined  as  any  area  that  does  not 
meet,  or  that  significantly  contributes  to 
ambient  air  quality  in  a  nearby  area  that 
does  not  meet,  the  national  primary  or 
secondary  ambient  air  quality  standard 
for  the  relevant  pollutant  (see  Section 
107(d)(l)(A)(i)  •').  Thus,  in  determining 
appropriate  boundaries  for  the 
nonattainment  areas  proposed  today, 
EPA  has  considered  not  only  areas 
where  violations  of  the  PM-10  NAAQS 
have  been  monitored,  but  nearby  areas 


'  The  EFA  baa  cocstnied  tfas  defiDitioo  of 
nonatuimnect  area  to  require  some  matenal  or 
jignificant  contribution  to  a  vioLation  in  a  nearby 
area.  Tbe  Agency  believes  it  I5  rsasooabte  to 
conclude  thai  something  pmtor  than  a  molecular 
iffipdct  Is  required. 


which  significantly  contribute  to  such 
violations  An  unclassifiable  ares  is 
defined  as  any  area  that  cannot  be 
classified  on  the  basis  of  available 
information  as  meeting  or  not  meeting 
the  national  primary  or  secondary 
ambient  air  quality  standard  for  the 
pollutant  [see  section  107(d)(l)(A)(iii)). 
The  following  information  specifies 
the  complete  boundaries  and  associated 
designation  status  that  EPA  is  proposing 
for  the  Mono  Basin.  The  designated  area 
is  California:  Mono  County,  Hydrologic 
Unit  1809010.  and  the  designation  type 
is  nonattainment.  The  "designated  ?rea" 
and  the  "designation  type"  indicates 
how  EPA  is  profHJsing  to  amend  the 
pertinent  portions  of  40  CFR  part  81. 

III.  Today's  Action  for  Mono  Basin. 
California 

By  operation  of  law,  upon  enactment 
of  the  1990  Amendments  to  the  Act, 
Mono  Basin  was  designated 
unclassifiable  [see  section 
107(d){4)(B)(iii)  of  the  Act;  56  FR  56694 
&  57  FR  56762].  EPA  is  authorized  to 
redesignate  these  unclassifiable  areas  as 
nonattainment  for  PM-10  pursuant  to 
section  107(d)(3)  of  the  Act  on  the  basis 
of  air  quality  data,  planning  and  control 
consideration,  or  any  other  air  quality 
related  considerations  that  the 
Administrator  deems  appropriate  [see 
also  section  107(d)(l)(A)(i)l.  Under 
section  107(d)(3)(D)  of  the  Clean  Air 
Act,  the  Governor  of  any  state  (or  his/ 
her  designee)  may.  on  the  Governor's 
own  motion,  submit  to  EPA  a  revised 
designation  of  any  area  or  portion  of  an 
area  in  the  State.  In  a  letter  to  EPA. 
dated  August  1.  1991.  the  California  Air 
Resources  Board  (CARB),  the  Governor's 
designee,  recommended  that  the  EPA 
designate  the  Mono  Basin  portion  of 
Mono  County  as  nonattainment  for  the 
24-hour  PM-10  NAAQS 

In  its  letter,  CARB  referenced  a  May 
23,  1991  letter  to  EPA  from  the  Great' 
Basin  Unified  Air  Pollution  Control 
District  ("the  District")  apprising  EPA 
that  the  District  had  measured  a  fourth 
exceedance  of  the  federal  24-hour  PM- 
10  NAAQS  in  three  years  of  air 
sampling  in  the  Mono  Basin.  As 
indicated  in  the  correspondence  from 
the  District,  the  four  exceedances  of  the 
PM-10  NAAQS  were  measured  at  the 
Warm  Springs  site.  These  exceedances 
of  the  150  Hg/m3  24-hour  PM-10 
NAAQS  [40  CFR  50.6(a)l  were  measured 
on  May  16. 1988  (404  Mg/mM;  May  23. 
1990  (157  ng/m3);  May  8.  1991  (389  \xg/ 
mJ);  and  May  16,  1991  (218  ng/mM-  In 
its  August  1,  1991  letter.  CARB  also 
informed  EPA  that  it  had  evaluated  the 
District's  PM-10  sampling  procedures 
and  found  that  the  District  followed  all  ' 
apphcable  guidelines  and  that  tbe 


s.'iniplt-T  was  operating  properly 
Aci  ordin^iv   EP.^  is  todav  proposing  to 
revise  the  desigr.a'ion  for  Mono  Basin, 
Hydrologic  Unit  l«.)uniO,  from 
unclassifiable  to  nnn-ittainment  for  PM- 
10. 

To  clarify,  the  Warm  Springs  site  is  an 
episodic  monitoring  site  that  does  not 
sample  according  to  a  systematic 
sampling  schedule.  Instead,  the  Warm 
Spnngs  site  only  samples  during 
periods  of  high  pollution.  Generally  if 
PM-10  sampling  is  scheduled  less 
frequently  than  everyday  (i.e.  one 
sample  every  R  days).  EPA  would 
require  the  adiustrnent  of  the  first 
observed  exr  eedahce  to  account  for 
incomplete  sampling.  But.  at  an 
episodic  samplmi?  site,  the  chance  of  an 
exceedance  13  different  for  scheduled 
and  unscheduled  davs  Therefore,  an 
adjustment  for  incomplete  sampling  is 
inappropriate. 

According  to  40  CFR  Fart  50,  the  24- 
houx  PM-10  NAAQS  is  attained  when 
the  expected  nunnber  ot  days  per 
calendar  year  with  a  24 -hour  average 
concentration  above  150  imlm''  is  equal 
to  or  less  than  one  In  the  simplest  case 
the  nu.'noer  of  expected  exceedances  at 
a  site  IS  determined  bv  re<;.ording  the 
number  of  exceedances  in  each  calendar 
year  and  then  averaRiOfj  them  over  the 
past  three  calendar  vears  In  general, 
four  exceedances  measurv^d  in  3 
sampling  vears  cause  a  site  to  be  in 
violation  of  the  PM-10  NAAQS.  The 
Warm  Springs  monitoring  site  measured 
foui  exceedances  of  the  PM-10  NAAQS 
m  1988.  1990,  and  1991  (the  monitor 
did  not  operate  during  1989  for  reasons 
unrelated  1o  air  quaiitv)  These 
exceedances  (:au.se  the  Warm  Springs 
site  to  1)6  m  violation  and  are  the  basis 
for  the  redesignation 

This  action  is  further  supported  by 
District  information  showing  several 
additional  exceedances  at  both  the 
Warm  Springs  and  Simis  Ranch  sites  in 
the  Mono  Basin  In  a  letter  dated 
December  7.  1992.  the  District  informed 
EPA.  Region  IX,  of  two  additional 
exceedances  at  the  Warm  Springs  site 
and  two  exceedances  at  the  Simis  Ranch 
site.  The  exceedances  at  the  Warm 
Springs  were  measured  on  June  12, 1992 
(362  ^g/m')  and  December  2.  1992  (265 
pg/m').  The  exceedances  at  the  Simis 
Ranch  were  measured  on  April  12,  1992 
(493  pg/m?)  and  December  2.  1992  (225 
pg/m') 

IV.  Significance  of  loday's  Action 

If  in  taking  final  action  on  this  notice, 

EPA  ultimately  redesignates  Mono 
Basin  to  nonattainment  for  PM-10, 
Mono  Basin  will  by  operation  of  law 
initiallv  be  classified  as  moderate  (see 
section  188(a)  of  the  Acti.  The  EPA  must 
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ihien  reclassih'  Mono  Basin  to  serious  if 
EPA  determines  that  the  area  cannot 
practically  attain  the  PM-10  standards 
for  moderate  areas  by  the  applicable 
attainment  date.  EPA  must  complete 
such  reclassifications  within  18  months 
after  the  required  date  for  the  State's 
submission  of  the  moderate  area  SIP 
requirements.  In  addition  to  meeting  the 
requirements  applicable  to  moderate 
nonattainment  areas,  areas  reclassified 
as  serious  must  implement  more 
stringent  control  requirements. 

For  areas  redesignated  nonattainment 
for  PM-10  and,  by  operation  of  law, 
classified  as  moderate,  States  must 
submit  PM-10  SIP's  to  EPA  within  18 
months  after  promulgation  of  the 
nonattainment  redesignation  meeting 
the  apphcable  requirements  of  Part  D. 
Title  I  of  the  Act  [see,  e.g.,  sections 
172(c)  and  189  of  the  Act).  In  addition 
to  meeting  the  general  nonattainment 
area  plan  requirements  identified  in 
section  172(c)  of  the  Act.  the  moderate 
area  SIP  must  specifically  include: 

(A)  Either  (i)  a  demonstration 
(including  air  quality  modeling)  that  the 
plan  will  provide  for  attamment  as 
expeditiously  as  practicable,  but  no  later 
than  the  end  of  the  sixth  calendar  year 
after  the  areas'  designation  as 
nonattainment;  or  (ii)  a  demonstration 
that  attainment  by  such  date  is 

: :r, practicable  [see  section  189(a)(1)(B)). 

(B)  Provisions  to  assure  that 
reasonably  available  control  measures 
(including  reasonably  available  control 
technology)  for  the  control  of  PM-10 
shall  be  implemented  no  later  than  4 
vears  after  designation  (see  section 
l89(a)(l){C)l. 

(C)  A  new  source  review  permit 
program,  meeting  the  requirements  of 
Part  D  of  the  Act,  for  the  construction 
and  operation  of  new  and  modified 
major  stationary  sources  of  PM-10  [see 
section  189(a)(1)(A)]. 

(D)  Quantitative  milestones  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  attainment  and  which 
demonstrate  "reasonable  further 
progress"  towards  attainment  [see 
section  189(c)]. 

(E)  Control  requirements  for  PM-10 
precursors.  The  control  requirements 
applicable  to  major  stationary  soiurces  of 
PM-10  (e.g.,  reasonably  available 
control  technology  and  nonattainment 
new  source  revipw  control 
requirements)  also  must  apply  to  major 
stationar}'  sources  of  PM-10  precursors 
unless  EFA  determines  that  sources  of 
precursors  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  the  NAAQS  in  the  area  [see 
section  189(e)]. 

EPA  has  issued  detailed  guidance  on 
the  statuton*-  requirements  applicable  to 


moderate  PM-10  nonattainment  areas. 
See  57  FR  13498  (April  16.  1992)  and 
57  FR  18070  (April  28.  1992). 

If  EPA  ultimately  redesignates  the 
Mono  Basin  area  in  California  as 
nonattainment  in  taking  final  action  on 
this  notice,  EPA  will  establish  a  date  by 
which  the  State  must  submit  the 
contingency  measures  required  by 
section  172(c)(9)  of  the  Act.  Section 
172Cb)  provides  that  such  date  shall  not 
be  later  than  3  years  from  the  date  of  the 
nonattainment  designation.  EPA 
beheves  that  18  months  provides  a 
reasonable  amount  of  time  for  the 
development  of  contingency  measiires. 
Thus,  if  EPA  finalizes  a  nonattainment 
designation  for  this  area.  EPA  will  very 
likely  estabUsh  a  schedule  requiring  the 
submittal  of  contingency  measures  with 
the  other  Part  D  requirements  described 
above — within  18  months  from  such 

V.  Request  for  Public  Comments 

The  EF.'\  ,s,  by  this  notice,  proposing 
that  the  PM-10  designation  for  Mono 
Basin,  California  be  revised.  The  EPA  is 
requesting  public  comments  on  all 
aspects  of  this  proposal  including  the 
appropriateness  of  the  proposed 
designation  and  the  scope  of  the 
proposed  boundary.  Public  comments 
should  be  submitted  to  EPA  at  the 
address  identified  above  by  August  16, 
1993 

VI.  Miscellaneous 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  EPA  must 
prepare  for  proposed  rules  subject  to 
notice-and-comment  rulemaking  an 
initial  regulatory  flexibility  analysis 
describing  the  impact  of  the  proposed 
rule  on  small  entities.  The  requirement 
of  preparing  such  analysis  is 
inapplicable,  however,  if  the 
Administrator  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  [see  5  U.S.C. 
605(b)].  The  redesignation  proposed  for 
Mono  Basin  will  not  impact  or  impose 
any  significant  requirements  on  a 
substantial  number  of  small  entities. 
Redesignation  of  an  area  to 
nonattainment  under  section  107(d)(3) 
of  the  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  To  the  extent 
that  the  state  must  adopt  new 
regulations,  based  on  an  area's 
nonattainment  status,  EPA  will  review 
the  effect  those  actions  have  on  small 


entities  at  the  time  the  state  submits 
these  regulations.  Accordingly,  1  hereby 
certify  that  the  action  proposed  today 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

B.  Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  tlie  Regional 
Administrator  under  the  procedures 
pubhshed  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6.  1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  actions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver.  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

List  of  Subjects  in  4^K1  R  Part  81 

Air  pollution  control, 
Intergovernmental  relations.  National 
parks.  Wilderness  areas. 

Authority:  42  U.S.C.  7407.  7501-7515. 
7601. 

Dated:  July  7. 1993. 

)ohn  Wise, 

Acting  Regional  Administrator. 

[FR  Dor  q.i-ifiRq4  Filed  7-15-93;  845  ami 


FEDERAL  EMERGENCE 
MAN AGE VENT  AGENCY 

4.5  CFR  i'a-*  r" 
[Doc^ei  .No.  FEWA-7071] 

Cete '"■•■■■.'"  a; '0!"i« 

AGENCY:  Federal  Insiurance 
Administration.  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(lOO-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFTP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  In  each 
community 


38334 


Federal  Registe^r 


58.  N(i    135  /  Friday.  July  16.  1993  /   Proposed  Rules 


ADORESSeS:  Pne  proposed  Dasw  fi'X-Ml 
eievalions  for  each  commun;!v  arw 

aviii^bie  for  inspec-.ion  at  the  ofh-  "  ■if 

•he  f  'hi'ji  Exe<:i:t:ve  Othc-e-  of  -^^n  n 

.jirrjnuniry  TIh'  re<ip€'<:*:ve  aii.:-'-'^>HN 

re  ..^''"i  .V.  "iH  ^.■:,:,   '.v  ::^  table 

FOR  FU«THE9  INFOWMAPON  CONTACT: 

W.:..^:-  R   L.  ..:,K-  CI:-''  R  i^   -■  :dies 

I„):'-.5;nn    F^d^ri!  Ir:S';r>ip. '- 

,-\ .:■::,.: ■  ,s"-'>t;')f!    5''"'"'  C  i;:"s»3t,  SW., 

\V  ,,r,.rv» on   IX ;  2  -4  72.  (202)  646-2766. 

SUPPLEMEVTAflY  INFO«MA"riON:  The 

F'><'--v  h:",.  '■=,>*n.:y  Mn;; jg-ment  Agency 
(FEN'.A  r:  Aj"..cy)  gives  notice  of  the 
proposed  '.  ^"  ::ninations  of  base  (100- 
year)  flo    :  '- H'  aUons  and  modified  base 
flood  elevations  for  each  community 
listed,  in  accordance  with  section  110  of 
the  Flood  Disaster  I*rot»ction  Act  of 
1973,  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  thoir  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 


prcp(««:  oievatujas  are  us»Ki  to  me«! 
the  floolp^air.  ^lar.ageraent 
require:-  -r's  of  'h-^  NF[p  and  are  ai.'ii.: 
used  to  calchMtp  th"  ^ipprnpriati^  r.-vxi 
insurance  prH:r.::.;:i  rarys  tor  :iev; 
buildings  built  ar*Hr  viese  njev-T     ns  aif' 
made  hnal,  end  t.-.r  ;:.e  i.i<r,;t'n's  m  •ne-,t> 
buildings. 

^t^;^:!;d'  ft! virnntTif-ntal  Pol'CV  Art 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10.  Environmental 
Consideration.  No  envtronmenteil 
impact  assessment  has  been  prepared. 

ReguIator>'  K.-mhiiiiv  A<,! 

The  Federal  Insurance  Administrator 
has  determined  that  this  proposed  rule 
is  exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
estabhsh  and  maintain  community 
eligibihty  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepare ^ 

Regulatory  iinp<it'-  Arid])!si3 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291,  February 
17,  1981.  No  regulatory  impact  analysis 
has  been  prepared. 


Fxecutive  Order  12612.  Federalism 

I'his  propt>s«d  TMlH  ir;vi;o.'ps  p.o 
P'-L'Mes  that  liave  fHrip'a.isru 
;i:.p,:i:at:i")iis  unti^^r  r.x^.r  .'ive  Order 


P^vei  utive  Order  12776,  Civil  jusUce 
Rffomi 

Th.s  •p'<^r:■■^<,'C.  Tule  moets  thft 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778 

Lis!  o!  Suh)ect!>  in  44  ('Fk  't  ai*  '•' 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  bie  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp,  p.  376 

§  G"*  4     ^Amsnced' 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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DEPARTMENT  OF  ENERGY 

4«  CFR  Parts  909,  952  and  970 

Acquisition  Regulation;  Altemat'on  or 
Organizational  Conflicts  of  Interest 
Regulations 

AGENCY:  Department  of  Energy. 
ACTION:  ProDosed  mle. 

SUMMARY;  The  Department  of  Energy 
!EX3E)  rod.av  proposes  to  amend  the 
Departmerit  of  En8rg>-  Acquisition 
Reg-^lation  (DEAR)  to  clarify  certain 
aspects  of  DOE  s  organizational  conflicts 
of '.rterest  iOCI)  regulations. 

These  clarifications  fellow  from 
questions  and  class  discussion  during  a 
Department-wide  OCI  training  program 
nin  throughout  DOE  over  the  last  year. 
The  changes  ar^  intended  only  to  make 
the  OCI  regulations  more  easily 
understood  and,  as  a  result,  more  easily 
followed  by  DOE  proc'irement,  program, 
and  legal  personnel,  DOE  contractors, 
and  entities  proposing  to  do  worit  for 
DOE  or  its  contractors 
OATtS:  AusTJSt  16  1993 
ADDRESSES:  Comments  should  be 
addressed  to  Robert  M  Webb, 
Procu.'^ment  Policy  Division  (PR-12), 
L',S  Department  of  Energy,  1000 
Independence  Ave    SW    Washington, 
DC  20585 

F0«  FlffTTHER  INFORMATION  CONTACT: 
Robert  M,  Webb.  Proaarement  Policv 
Division  'PR-12;  L'.S  Department  of 
Energ>',  1000  Independence  Avenue, 
SW  ,  Washington, "D  C  20585.  (202) 
586-8264 
Edgar  Menson,  Office  of  the  Assistant 
General  for  Procurement  and  Finance 
lGC~34j   US  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC.  20585.  (202)  586- 
6  90  2 
SUP*>'.-£MENTARY  INFORMATION:  , 

1  Bdckjiro'..".d 

.\  3!sc'^.-)Sion 

B  S«c!io.i -by-Section  Analysis 
n.  Pubiic  Coaiments 
in.  Procedural  Requireinents 

A.  Regulatory  Review 

3  Review  under  Executive  Order  12778 

C  Review  under  the  Regulatory  Flexibility 
Act 

D  Review  under  the  Paperwork  Reduction 
Act 

E.  Review  under  Executive  Order  12612 

F.  Review  under  the  National 
Enviromnental  Policy  Act 

I.  Backgro'jnd  ] 

A  Discussion 
DOE  is  one  of  only  two  Federal 


agencies,  the  other  being  the  Nuclear 
Regiilatory  Commission,  that  have  a 
statutorily  based  OQ  system  I30E  s 
system  is  founded  on  section  401  of 
Pubhc  Law  95-39.  as  that  statute 
applied  to  the  Energy  Research,  and 
Ctevelopment  Administration  (ERDA) 
and  section  10  of  Public  Law  95-70,  as 
that  statute  applied  to  the  Federal 
Energy  Administration  (FEA).  On 
October  1. 1977,  those  two  agencies  and 
others  were  combined  to  form  the 
Department  of  Energy. 

While  the  OCI  provisions  of  Public 
Law  95-39  had  been  implem.ented  in 
ERDA  by  Temporary  Regulation  35  (42 
FR  32232  (1977)),  they  were  reconciled 
with  the  FEA  legislation  and  published 
as  a  final  rule  for  application  to  DOE  on 
Januanr  ll.  1979.  at  44  FR  2556 

Asidie  from  being  reformatted  and 
republished  as  a  part  of  the  DEAR  on 
March  28,  1984  (49  FR  11949).  these 
regulations  have  remained  virtually 
unchanged  since  their  Drom.uigation  m 
1979. 

DOE  instituted  a  Department-wide 
training  program  on  the  subject  of  OCI 
when  the  rules  were  originally  adopted. 
During  the  first  quarter  of  calendar  year 
1991,  a  newly  designed  course  was 
ofiisTed  throi^out  DOE  Thus  far, 
approximately  1000  DOE  procurement. 
program,  and  legal  personnel, 
purchasing  personnel  of  D(3E  s 
management  and  operating  contractors. 
and  purchasing  personnel  of  certain 
other  contractors  have  been  trained  in 
this  subject. 

During  the  course  of  the  class 
questions  were  raised  about  certain 
aspects  of  the  DEAR  coverage  on  the 
subject.  The  questions  suggested  that 
relatively  minor  modification  of  ihe 
DEAR  OCI  regulations  would  bear  a 
substantial  benefit  for  the  DOE 
personnel  and  contractors  charged  with 
operating  the  system,  as  well  as  the 
entities  proposing  as  contractors  or 
subcontractors.  The  changes  proposed 
in  this  rulemaking,  it  is  hoped,  will 
result  in  achieving  a  more  effective 
implementation  of  the  statutorily 
directed  system. 

B.  Section-by-Section  Analysis 

Subsection  909.500  is  proposed  to  be 
changed  to  reflect  more  accurately  that 
the  advisory  and  assistance  services 
portion  of  the  organizational  conflicts  of 
interest  coverage  in  the  Federal 
Acquisition  Regulation  (FAR)  at  FAR 
subpart  9.5  does  not  apply  to  DOE 
acq'jisitions,  but  the  coverage  in  that 
subpart  regarding  marketing  consultants 
does. 


The  definitions  of  "evaluation 
services  or  activities"  and  "technical 
consulting  and  management  support 
services"  are  proposed  to  be  revised  to 
reflect  that  work  may  involve  either  or 
both  of  these  ty  pes  of  services  and, 
therebv,  be  covered  by  DOE's  OCI 
regulations  even  where  the  providing  of 
either  of  those  types  of  services  is  not 
the  principal  purpose  of  die  contract. 

The  definition  of  "organizational 
con^.ic^s  of  interest"  is  proposed  to  be 
revised  to  reflect  the  fact  that  the 
relevant  facts  upon  which  the 
determination  of  the  likelihood  of  an 
organizatjonal  conflict  of  interest  need 
only  relate  to  the  work  to  be  performed 
under  the  prospective  contract.  The 
current  definition,  and  other  provisions 
also  proposed  to  be  changed,  can  lead 
one  to  the  conclusion  that,  to  be  a 
relevant  fact  subject  to  disclosure,  the 
past,  present,  or  currently  planned 
interest  must  not  only  relate  to  the 
proposed  work  but  must  also  bear  on 
whether,  in  the  mmd  of  the  proposer, 
the  proposer  may  render  impartial, 
technically  sound,  objective  assistance 
and  advice  or  may  gain  an  unfiar 
competitive  advantage.  Under  this 
interpretation  many  facts,  relevant  for 
the  purposes  of  the  determination  of  the 
DOE  contracting  officer,  may  nat  be 
disclosed  and,  therefore,  not  be  taken 
into  account  in  the  determination.  The 
proposed  clarification  is  intended  to 
assure  the  maximum  disclosure  and,  as 
a  result,  the  most  accurate 
determination. 

Paragraph  909.57D-4(a)  would  be 
modified  to  more  accurately  reflect  the 
Department's  concern  that  OCI  is  an 
issue  in  cases  in  which  the  specific 
support  services  of  the  contratrtor  are  to 
play  a  part  in,  rather  than  "lay  direct 
groundwork"  for.  the  Department's 
future  activities,  including  the  addition 
of  "the  formulation  cf  depanmenlal 
policy," 

Paragraph  909,507-4(h)(4)  would  be 
revised  to  .Tiake  clear  tnat  the  panicular 
concern  expressed  there  is  "information 
propnetary  to  others."  Paragraph 
909.570-{b)(7)  would  be  changed  to  add 
as  an  example  of  an  organizational 
conflict  of  interest  the  situation  where  a 
potential  contractor  would  be  regulated, 
or  is  currently  planning  to  provide 
similar  services  to  an  entity  that  would 
be  revulated.  by  a  departmental 
regiiietory  mititive. 

Paragraph  (a)  of  subsection  909.570- 
5  is  proposed  to  be  changed  to  delete 
"professional  services     Such  services 
are  not  per  se  subject  to  OCI  concerns 
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For  instance,  a  prorurerr.ent  f«r  a  doctor 
to  lead  a  meditai  ciinit  would  be 
professional  sen-ices  but  would  not  be 
subject  to  OCI  concerns;  however,  all 
support  services,  including  professional 
services,  are  subject  to  the  EKDE  OQ 
system  to  the  extent  that  they  consist  of 
evaluation  services  or  activities,  or 
technical  consulting  and  management 
support  services.  The  services  provided 
by  attorneys  and  accountants  may  at  all 
times  be  subject  to  OCI  processing.  It  is 
the  type  of  work,  not  the  type  of  firm  or 
individual  performing  the  work,  that  is 
the  basis  for  determining  whether  the 
requirement  is  covered  by  DOE's  OCI 
system. 

That  same  paragraph  would  also  be 
changed  to  expand  the  examples  of 
types  of  interests  that  should  be 
disclosed,  to  clarify  relevant  interests, 
and  in  a  new  paragraph  (b)  to  require  a 
disclosure  at  the  time  of  exercise  of  an 
option.  The  renumbered  paragraph  (c) 
would  be  altered  to  make  minor  word 
changes. 

Subsection  909.570-6  would  be 
altered  to  make  minor  word  changes 
and  to  make  it  clear  that  having  a  prior 
contract  can  give  rise  to  the  finding  of 
an  organizational  conflict  of  interest  on 
a  subsequent  requirement,  even  where 
tiie  prior  contract  did  not  contain  a  bar 
provision,  such  as  that  in  paragraph 
fl3)(l)(i)  of  the  OCI  clause  at  952.209-72. 

Subsection  909.570-7  is  proposed  to 
be  revised  to  also  deletp  rpfprence  to 
"professional  ser\'ices'  as  a  separate 
class  of  OCI  covered  support  services; 
however,  professional  services  are 
subject  to  OCI  processing  to  the  same 
extent  as  all  other  support  services,  i.e.. 
to  the  extent  that  they  consist  of 
evaluation  services  or  activities,  or 
technical  consulting  and  management 
support  services. 

Subsection  909.570-8  is  proposed  to 
be  changed  to  reflect  the  deletion  of  the 
OCI  general  clause,  currently  at 
9.52  209-71,  The  result  would  be  that 
the  OCI  clause  at  952.209-72  will  be 
prescribed  for  all  contracts  subject  to 
OCI. 

Subsection  909.570-9  is  proposed  to 
be  changed  to  make  it  clear  that  the 
contracting  officer's  decision  is  made  in 
light  of  all  relevant  facts  and  to  clarify 
the  decision-making  threshold  or 
standard.  No  organizational  conflict 
exists  if  there  is  little  or  no  likelihood 
of  an  organizational  conflict  of  interest, 
however,  where  the  contracting  officer 
finds  there  is  more  than  little  or  no 
likelihood  of  a  conflict,  then  an 
o.'^anizationai  conflict  of  interest  is 
determined  to  exist.  This  decision- 
making regime  is  predicated  precisely 
on  paragraph  (b)  of  section  10  of  Publir 
Law  95-39. 


Subsection  909.570-10  is  proposed  to 
be  revised  to  reflect  proposed  changes  to 
paragraph  (c)(1)  of  the  clause  at 
952.209-72  in  that  the  obhgation  for 
post-award  notification  of  OQ  interests 
by  the  contractor  is  triggered  by  a 
change  in  relevant  facts,  not  a 
contractor's  determination  that  changes 
amounting  to  an  organizational  conflict 
of  interest  have  occurred.  The  decision 
as  to  whether  the  changes  in  relevant 
facts  amount  to  an  organizational 
conflict  rests  with  the  contracting 
officer. 

Subsection  909.570-12  is  proposed  to 
be  changed  to  make  it  clear  that  the 
proposed  subcontracts  covered  by  OQ 
consist  of  the  provision  of  services 
similar  to  those  to  be  provided  under 
the  prime  contract.  Covered  subcontract 
services  consist  of  evaluation  services  or 
activities  and  technical  consulting  and 
management  support  services.  It  is  also 
proposed  to  be  changed  to  reflect  the 
proposed  deletion  of  the  clause  at 
952.209-71. 

Subsection  909.570-14  is  proposed  to 
be  revised  to  make  clearer  the  examples 
stated  therein.  A  minor  word  change  is 
proposed  to  be  made  to  paragraph  (a)  of 
subsection  909.570-15. 

The  solicitation  provision  at 
subsection  952.209-70  is  proposed  to  be 
revised  to  more  clearly  communicate 
the  obligations  of  proposers  with  regard 
to  the  disclosure  of  relevant  interests  for 
the  purposes  of  organizational  conflicts 
of  interest.  Paragraph  (a)  is  proposed  to 
be  expanded  to  require  disclosure  of 
relevant  interests  in  consonance  with 
the  proposed  revision  to  the  definition 
of  organizational  conflicts  of  interest 
discussed  earlier.  Also,  in  the  same 
paragraph  there  is  proposed  to  be  a 
recognition  of  the  right  of  proposed 
subcontractors  to  disclose  directly  to 
IX)E,  to  state  the  conditions  under 
which  a  chief  officer  or  director  would 
have  to  disclose  personally,  and  to 
require  an  update  of  the  disclosure 
statement  throughout  the  period  from 
submission  of  proposals  to  award,  or 
such  time  as  the  proposer  is  notified 
that  it  is  no  longer  under  consideration 
for  award. 

Paragraph  (b)  of  the  solicitation 
instruction  is  proposed  to  be  amended 
to  reflect  the  basis  for  determining  the 
absence  of  relevant  facts,  the  situation 
in  which  the  proposer  would  submit  a 
representation  in  lieu  of  a  disclosure 
statement.  A  new  paragraph  (c)  is 
proposed  to  be  added  to  institutionalize 
the  submission  of  an  SEC  Form  10k  by 
all  those  entities  that  are  required  by 
law  or  regulation  to  submit  such  a  form 
to  the  Secxuities  and  Exchange 
Commission.  This  form  is  used  to 
establish  that  the  proposer  has  properly 


disclosed  or  provided  a  representation 
of  no  relevant  facts.  It  comes  under  the 
heading  of  "information  otherwise 
available"  in  paragraph  (b)  of  both  of  the 
underlying  statutes. 

It  is  proposed  that  the  current 
paragraph  (c)  will  be  redesignated  as  (d) 
and  changed  to  clarify  the 
determination  that  DOE  will  make  based 
upon  the  disclosure  information 
provided  by  the  proposer  and 
information  otherwise  available.  A 
minor  word  change  is  proposed  to  be 
made  to  the  redesignated  paragraph  (g). 

The  general  organizational  conflicts  of 
interest  clause  at  952.209-71  is 
proposed  to  be  deleted.  The  clause  does 
not  contain  the  bar  provisions  contained 
in  paragraph  fb)  of  the  current  special 
clause  at  952.209-72.  This  is  an 
important  omission  because  the  special 
clause  is  required  only  in  procurements 
for  technical  consulting  and 
management  support  services  and  is 
optional  for  evaluation  services  or 
activities.  Since  a  given  statement  of 
work  can  consist  of  both  types  of 
services,  the  bar  provisions  may  not  be 
contained  in  contracts  in  which  they  are 
appropriate.  We  can  determine  no  good 
reason  to  use  the  general  clause  in  lieu 
of  the  current  special  clause. 

In  consonance  with  that  proposed 
change,  it  is  proposed  to  retitle  the 
clause  at  952.209-72  as  "Organizational 
Conflicts  of  Interest,"  since  it  will  then 
be  the  only  such  clause  in  the  DEAR. 
Minor  clarifying  word  changes  are 
proposed  to  be  made  to  paragraphs 
(b)(2)(i)  and  (b)(2)(iii). 

Paragraph  (c)(1)  of  the  clause  is 
proposed  to  be  revised  to  establish  that 
the  contractor  is  obligated  to  update  its 
disclosure  upon  the  occurrence  of  a 
change  in  relevant  facts,  as  was 
discussed  above  in  reference  to  the 
proposed  change  at  909.570-10. 
Clarifying  changes  are  proposed  to  be 
made  to  paragraphs  {c)(2)  and  {d)(l)  of 
the  clause.  Paragraph  (g)  of  the  clause  is 
proposed  to  be  changed  to  more  clearly 
state  a  contractor's  obligation  to  disclose 
at  the  time  of  a  meaningful  extension  of 
the  period  of  performance,  which  would 
include  the  exercise  of  options. 

n.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  "ADDRESSES  " 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room. 
lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
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Washington.  DC  20585.  berwetn  th.H 
hours  of  9  a.m.  and  4  p.m  .  Monda\ 
through  Fnday.  except  Federal  hol.da>s 
Ail  wntteti  corr..'Tier.ts  recpiv»(i  ir;  'ir 
bff(;re  the  da'e  specified  ir.  trie 
beginning  of  this  no'jce  and  all  other 
relevant  information  will  be  considered 
bv  DOP;  bef  jrfl  taking  final  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows  Any  per'ion  subn^.itting 
information  which  that  person  believes 
to  be  cor.F.deritial  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
addition?il  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  EHDE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  DOE's 
generally  applicable  procedures  for 
handling  information,  which  has  been 
submitted  in  a  document  and  may  be 
exempt  from  public  disclosure,  are  set 
forth  in  10  0111004.11. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95- 
91.  the  DOE  Organization  Act.  and  the 
Administrative  Procedure  Act  (5  U^C. 
553).  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  propo.sed 
rule. 

Ill  r-nrpd;i-al  R-^quirvr.T'ats 

A.  Regulatory  Review 

Pursuant  to  the  January  22, 1993. 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074.  January  25.  1993).  DOE 
submitted  this  notice  to  the  Director  for 
appropriate  review  The  Director  has 


completed  h 

has  detr?r-n..'.-.-i 
a  re-i'i!  ;'')r-.-  ::; 
ml,!  IS  "' >f  :i  -^] 
def-.'.eJ  .r.  sei.; 
Order  12291. 


ifw  Separately,  DOE 
i!  there  :s  no  need  for 
;;  analysis  because  the 
r  rule  as  that  term  is 
;  1(b)  of  Executive 


i<  Review  Under  Executive  Order  12778 

Se-  ♦■.on  2  of  Executive  Order  12778 
instructs  each  acency  subject  to 
Exeoj'ive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulation?  and  reviewing  existing 
regulations  These  requirements,  set 
forth  in  sections  Zia)  and  (b)(2),  include 
eli.-nmating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  provicirig  clear  and 
certain  legal  standards  for  affeced 
rond'ict,  and  promoting  sirnpiificatjon 


and  r)urd«n  r«*({iir-*iori   Ag«nrifs  ar*-  ^W^ 
icstructad  to  make  every  reason  able 
effort  to  ensure  that  the  regula'ion 
spedfit^s    ifariy  any  preemptive  effe<n. 
enect  on  eXiStmz  Fcdf-ral  law  or 
regulation,  and  rf'r  ,>■*<.  e  eff  ■^t: 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms 
This  proposed  rule  would,  when 
adopted  as  a  final  rule,  have  no 
preemptive  effect  and  will  not  have  any 
effect  on  existing  Federal  laws  and 
would  only  clarify  the  existing 
regulations  on  this  subject.  The  revised 
clauses  would  apply  only  to  contracts 
which  would  be  awarded  after  the 
effective  date  of  the  final  rule,  and,  thus, 
would  have  no  retroactive  effect. 
Therefore,  DOE  certifies  that  this  final 
rule  meets  the  requirements  of  sections 
2  (a)  and  (b)  of  Executive  Order  1277B. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Pubhc  Law  96-354.  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  rule  which  is 
likely  to  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  DOE  certifies  that  this  rule  will 
not  have  a  significant  econom.ic  impact 
on  a  substantial  number  of  small  entities 
and.  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  proposed  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  by  the  Paperwork  Redaction 
Act  of  1980  (44  U.S.C.  3501.  ef  seq). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  52  FR  41685 
(October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  pohcy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  and  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessn  "V  'o  \)e  used  in  all 
decisions  involved  m  p.~onu!aating  and 
implementing  a  policy  action  Today's 
proposed  rule,  when  finalized  w.ll 
revise  certain  policy  and  prDcedurnl 
requirements.  However,  t)OE  has 
^'*'^rm''^«d  ♦hal  n'"!nf»  of  the  revisions 


will  have  a  substantial  direct  effect  on 
'he  institutional  interests  or  traditinnal 
f'lnctinns  of  States 

F  National  EnvironnxintaJ  Policy  Act 

Tlie  DOE  has  concluded  that 
promulgation  of  this  rule  would  not 
represent  a  ma|or  Federal  action  having 
significant  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (■S2  U.S.C.  4321  et  seq.,  4331-4335. 
4341-^347  (1976)),  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  or  the  DOE 
guidelines  (10  CFR  part  1021),  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NTPA. 

List  of  Subjects  in  48  CFR  Parts  909.  et 
al. 

Government  contracts.  Government 
procurement,  Contractor  qualifications. 

Issued  m  Washington,  D.C..  on  June  29. 
1993 
Barton ).  Roth. 

Acting  Director.  Office  of  Procurement, 
Assistance  and  Program  Management. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  9C?^— CONTRACTOR 
QUAUFICAIiGNS 

1.  The  authority  citation  for  part  909 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  50  U.S  C 

Subpart  909,5 — Organizational 
Confiicts  of  interest 

2.  Section  909.500  is  amended  by 
adding  the  following  as  the  second 

sentence: 

§  909.500    Scope  of  subpart 

•    "    •  However,  'hp  coverage  at  FAR 
subpart  9.5  regarding  marketing 
consultants  does  apply  to  DOE 
acquisitions. 

§909.570-3     {Amended] 

3.  Section  909.570-3  is  amended  by 
revising  the  definitions  for  Evaluation 
senices  or  nctivitjes,  Organizational 
conflicts  of  interest,  and  Technical 
consulting  and  management  support 
ser\icp<i  to  read  as  follows: 

•         •         •         •         * 

Evaluation  sen'ices  or  activities 
means  any  work  or  effort  involving  the 
independent  study  of  teciinoiogy, 
process,  product,  or  policy. 
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r.->i;;s  that  a  re!aUonsh:p  or  Situation 
exists  whereby  an  offttror  or  a  contractor 
(including  chief  executives  and 
directors,  to  the  extent  that  they  vvdll  or 
do  become  involved  in  the  performance 
of  the  contract,  and  proposed 
consultants  or  subcontractors  where 
they  may  be  performing  services  similar 
to  the  services  provided  by  the  prime) 
has  past,  present,  or  currently  planned 
interests  ^at  relate  to  the  work  to  be 
performed  under  a  Department  contract 
and  sych  interest  or  interests  may 
reasonably:  (1)  Diminish  an  entity's 
capacity  to  give  impartial,  technically 
sound,  objective  assistance  and  ad\ice, 
or  (2)  result  in  an  entity's  being  given  an 
unfair  competitive  advantage.  It  does 
not  include  the  normal  flow  of  benefits 
from  the  performance  of  the  contract. 
*        •        •        •        • 

Technical  consulting  and 
management  support  senices  means 
any  work  or  effort  to  provide  internal 
assi-stance  to  any  program  element  or 
other  organizational  component  of  the 
Department  in  the  formulation  or 
administration  of  its  programs,  projects, 
or  policies.  Such  services  typically 
include  assistance  in  the  preparation  of 
program  plans;  evaluation,  monitoring, 
or  review  of  other  contractor's  activities 
or  proposals  submitted  by  prospective 
contractors;  preparation  of  preliminary 
designs,  specifications,  or  statements  of 
work;  and  may  involve  the  contractor's 
being  given  access  to  data  confidential 
to  the  Department  or  proprietary  to 
others. 

4.  Section  909.570-4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  and  by  revising  paragraphs  {b){4)  and 
fb)f7)  to  read  as  follows: 

§  9-,}9  ""3—4     CnXana  fi3f  reccj'Ming 
cgaf.iat'O'-.a'  conflicts  of  'ntcrest. 

\.d,  '    '    *  V.  iiije  it  IS  dijlicuit  to 
identify,  and  to  prescribe  in  advance,  a 
specific  method  for  avoiding  alfthe 
various  situations  or  relationships 
which  might  involve  potential 
organizational  conflicts  of  interest. 
Department  personnel  must  pay 
particular  attention  to  proposed 
contractual  requirements  which  call  for 
the  rendering  of  advice,  or  consultation 
or  evaluation  services,  or  similar 
activities  that  are  expected  to  play  a  part 
in  the  Department's  decision  on  future 
acquisitions;  research,  development, 
atid  demonstration  programs; 
production  activities;  the  formulation  of 
departmental  policy;  and  regulatory 
activities. 

(b)*   •  • 

(4)  Contract  periurmanca  involving 
access  to  information  proprietary  to 
third  parties  -.vhich  cannot  lawfully  be 


u>pd  for  p-jrpos8s  other  than  those 
a-,;thor.red  by  the  th:rd  parties. 
•        •        •         •         • 

(7)  Contract  performance  involving 
the  preparation  and  furnishing  of  advice 
to  the  Department  on  a  regulatory  matter 
where  the  contractor  would  be  regulated 
or  is  providing,  or  is  currently  planning 
to  provide,  assistance  on  the  same  or 
similar  matter  to  any  organization 
regulated  by  the  Department 

5.  Section  909.570-5  is  revised  to  read 
as  follows: 

§  *>a  5':-  -S     Disc:io8',:-e  :'  :  •9i-iratk>n8l 
conftica  ot  Interest. 

(a)  When  submitting  solicited  and 
unsolicited  proposals  for:  (1)  Evaluation 
services  or  activities;  (2)  technical 
consulting  and  management  support 
services;  (3)  research  and  development 
conducted  pursuant  to  the  authority  of 
the  Federal  Energy  Administration  Act 
of  1974  (Pub.  L.  93-275),  as  amended; 
and  (4)  other  contractual  situations 
where  special  organizational  conflicts  of 
interest  provisions  are  noted  in  the 
solicitation  and  included  in  the 
resulting  contract,  offerors  shall  be 
required  to  identify  and  disclose 
information  about  contracts, 
investments,  and  all  other  interests 
relating  to  the  work  to  be  performed 
imder  the  proposed  contract  or 
complete  the  representation  in 
accordance  with  909.570-7. 

(b)  This  requirement  shall  also  apply 
to  modifications  of  contracts  of  the 
types  noted  above  that  exercise  an 
option  or  otherwise  meaningfully 
extend  the  period  of  performance  or  add 
work,  of  the  type  noted  above,  to  the 
contract.  Where,  hovs'ever.  a  disclosure 
statement  of  the  type  required  by  the 
Organizational  Conflicts  of  Interest 
Disclosure  or  Representation  provision 
has  previously  been  submitted  with 
regard  to  the  contract  being  modified, 
only  an  updating  of  such  statement  need 
be  required.  Information  submitted  by 
offerors  pursuant  to  the  disclosure 
requirement  shall  be  treated  by  the 
Department,  to  the  extent  permitted  by 
law.  as  confidential  information  to  be 
used  solely  for  CO  purposes. 

(c)  When  the  Government  finds  that 
an  organizational  conflict  of  interest 
exists  or  may  exist  with  respect  to  an 
offeror  or  contractor,  no  award  of  a 
contract  or  contract  modification 
covered  by  909.570-7  shall  be  made 
until  the  organizational  conflict  of 
interest  has  been  avoided,  except  as 
provided  in  909.570-9.  An 
organizations!  conflict  of  interest  has 
'iet'n  avoicHd  ivJifli!  the  actions  taken  to 
f  ■tipatc  i!  Ti'-^-uu  m  there  being  little  or 


no  likeiihr"Kj  ufn-  ', .n:-;..  v.n'.onal 
conflict  of  iiitaresl. 

6.  Section  909.570-6  is  revised  to  read 
as  follows: 

909.570-6    Notices  and 
representations:  Action  required  of 
contracting  officers. 

The  disclosure  or  representation 
required  by  909.570-7  is  designed  to 
alert  the  contracting  officer  to  situation* 
or  relationships  which  may  constitute 
either  present  or  anticipated 
organizational  conflicts  of  interest  with 
respect  to  a  particular  offeror  or 
contractor.  Additionally,  another  type  of 
organizational  conflict  of  interest  may 
exist  to  the  extent  that  work  stemming 
from  (i.e.,  arising  out  of  or  related  to) 
work  to  be  performed  under  the 
prospective  contract  will  give  rise  to  a 
subsequent  sohcitalion  with  the  result 
that  the  successful  proposer  on  the 
current  solicitation  will  be  barred  by 
operation  of  paragraph  (b){l)(i)  of  the 
clause  at  952.209-72  from  proposing  on 
the  later  sohcitation.  Accordingly, 
whenever  such  potential  conflicts  are 
foreseeable  by  tne  Government,  a 
special  notice  also  shall  be  included  in    ' 
the  sohcitation  informing  the  offerors: 
(a)  That  such  a  potential  confUct  is 
foreseen  and  (b)  of  any  special  contract 
clause  or  provision  designed  to  avoid  or 
mitigate  such  conflict  that  will  be 
included  in  any  resultant  contract  as 
required  by  909.57(>-8(a).  Such  notice 
shall  specify  the  proposed  extent  and 
duration  of  any  special  restrictions  to  be 
imposed  with  respect  to  participation  in 
subsequent  acquisitions.  A  fixed  term  of 
reasonable  duration  is  measured  by  the 
time  required  to  eliminate  what  would 
othervrise  constitute  an  unfair 
competitive  advantage.  In  the  event  a 
contractor,  having  performed  on  one 
contract,  later  seeks  work  that  stems  or 
may  be  deemed  to  stem  directiy  from 
prior  performance,  such  contractor  shall 
not  be  precluded  from  proposing  on 
follow-on  work  unless  the  prior  contract 
contained  an  appropriate  follow-on 
restriction;  however,  this  shall  not 
preclude  the  contracting  officer  from 
finding  that  in  Ught  of  performance  of 
the  prior  contract  an  organizational 
conflict  of  interest  would  or  may  exist 

7.  Section  909.570-7  is  revised  to  read 
as  follows: 

909.570-7    Disclosure  or 
representation. 

The  contracting  officer  shall  include 
the  provision  at  952.209-70. 
Organizational  Conflicts  of  Interest- 
Disclosure  or  Representation,  in  all 
sohcitations.  including  those  for  scope 
modifications,  and  offerors  shall 
accordingly  disclose  or  represent  in 
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iheir  proposals,  Inciudmg  unsolic;*ed 
proposals  for,  (a)  Evaluation  servi'es  or 
activities:  (b)  technical  consulting;  a::'l 
managfm<^nt  support  services:  (c) 
research  and  development  conducted 
pursuant  to  the  authority  of  the  Federal 
Energy  Admin;strat;cn  Act  of  1974 
(Pub.  L,  93-275),  as  amended,  and  (d) 
other  contractual  situations  where 
special  organizational  conf.icts  of 
interest  issues  are  identified.  Section 
909  570-15  of  this  part  contains  a 
suggested  outline  for  the  disclosure 
subma.s'^ion, 

8  Section  909  '^■':>-8  is  revised  to  read 
as  follows, 

909  57Q-8    Contract  clauses. 

(a)  Special  contract  clause.  The 
contracting  officer  shall  include  the 
clause  at  952  570-72.  Organizational 
Conni'ts  of  Interest,  in  all  contracts  for 
evaluation  services  or  activities  or 
technical  consulting  and  management 
support  services 

fbl  Specially  drafted  contract  clauses 
and  pro\is:ons.  If  it  is  determined  from 
the  na'ure  of  the  proposed  contract  that 
a  specifl  :aily  identified,  potential 
organizational  conflict  of  interest  may 
exist,  the  contracting  officer  may 
determine  that  such  conflict  can  be 
avoided  through  the  use  of  an 
appropriate  specially  drafted  additional 
contract  clause.  Examples  of  the  types  of 
clauses  which  mav  be  employed 
include,  but  are  not  limited  to.  the 
following 

(1)  Hardware  exclusion  clauses  which 
prohibit  the  contractor's  acceptance  of 
production  contracts  following  a  related 
design  contract  previously  performed  by 
the  contractor; 

(2)  Software  exclusion  clauses; 

(3)  Clauses  which  require  the 
contractor  (and/or  certain  of  its  key 
personnel)  to  avoid  conduct  deemed  to 
cause  an  organizational  conflict  of 
interest; 

(4)  Clauses  which  provide  for  the 
protection  of  the  confidentiality  of  data 
and  guard  against  its  unauthorized  use; 
and 

(5)  Clauses  that  prohibit  other 
segments  or  divisions  of  the  contractor 
from  becoming  involved  in  the 
performance  of  the  contract  work  or 
being  in  a  position  to  influence  such 
work.  If  deemed  appropriate,  the 
prospective  contractor  may  be  given  the 
opportunity  to  negotiate  the  terms  and 
conditions  of  the  clause  and  its 
application  including  the  extent  and 
time  period  of  any  restrictions. 

9  Section  909.570-9  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows  and 
adding  the  phrase  'or  other  means" 
after  "by  an  appropriate  contract 


clause"  in  the  first  sentenr  e  of 
paragraph  (a)(3): 

909.570-9    Evaluations,  findings,  and 
contract  award. 

(a)  The  contracting  officer  shall 
evaluate  all  relevant  facts  submitted  by 
an  offeror  pursuant  to  the  requirement 
of  909.570-6  and  surJi  other  relevant 
information  as  may  be  available 
concerning  possible  organizational 
conflicts  of  interest,  .After  evaluation  of 
all  such  information  m  accordance  with 
the  criteria  of  909.570-4,  and  prior  to 
any  award,  the  contracting  officer  shall 
make  a  finding  as  to  whether  a  possible 
organizational  conflict  of  interest  mav 
exist  with  respect  to  a  particular  offeror 
If  the  contracting  officer  determines,  in 
light  of  all  relevant  facts,  that,  with 
respect  to  a  particular  offeror,  there  is 
little  or  no  likelihood  of  an 
organizational  conflict  of  interest,  then 
no  organizational  conflict  of  interest 
exists,  if  the  contracting  officer 
determines  that  there  is  more  than  Uttle 
or  no  likelihood  of  an  organizational 
conflict  of  interest,  then  an 
organizational  conflict  of  interest  exists 
with  regard  to  that  particular  offeror. 
When  formal  Source  Evaluation  Board 
procedures  are  applicable,  the  finding 
shall  be  made  by  the  Source  Selection 
Official.  If  the  finding  indicates  that 
such  conflicts  exist,  then  the  contracting 
officer  shall: 
•        •        •        •        * 

10.  Section  909.570-10  is  revised  to 
read  as  follows: 

909.570-10    Action  in  lieu  of 
termination. 

If,  after  award,  changes  in  relevant 
facts  with  respect  to  the  awardee. 
whether  based  upon  information 
supplied  by  the  awardee  or  gathered 
from  other  sources,  cause  the 
contracting  officer  to  conclude  that  a 
possible  organizational  conflict  of 
interest  exists  and  that  it  would  not  be 
in  the  best  interest  of  the  Government  to 
terminate  the  contract  as  provided  in 
the  clause  at  952.209-72,  the 
contracting  officer  shall  take  every 
reasonable  action  to  avoid  or  mitigate 
the  effects  of  the  conflict. 

11.  Section  909.570-12  is  revised  to 
read  as  follows: 

909.570-12    Subcontractors  and 
consultants. 

The  contracting  officer  shall  require 
offerors  and  contractors  to  obtain  for  the 
Department  a  disclosure  or 
representation  in  accordance  with 
909.570-7  from  subcontractors  and 
consultants  who  may  be  performing 
services  similar  to  the  services  provided 
by  the  prime  contractor,  i.e.,  evaluation 


services  or  activities  or  technical 
consulting  and  management  support 
services.  Such  disclosure  or 
representation  m.ay  he  submitted  by  the 
subcontractors  and  consultants  directly 
to  the  contracting  officer,  and  their 
disclosure  or  representation  shall  be 
treated  by  the  Department,  to  the  extent 
permitted  by  law,  as  confidential 
information  to  be  u.sed  solely  for  OCl 
purposes.  The  contracting  officer  shall 
assure  that  the  contract  clause  at 
952,209-72,  entitled  Organizational 
Conflicts  of  Interest,  is  included  in 
subeontracts  or  consultant  agreements 
involving  performance  under  the  prime 
rontract  of  work  covered  by  this 
subpart, 

12  Section  909,570-14  is  amended  by 
revising  paragraphs  (b)(4),  (b)(5).  (b)(7). 
(b)(8),  and  (b)(12):  by  adding  the  word 
"not"  after  "these  companies  may"  In 
the  last  sentence  of  paragraph  (b)(6);  by 
replacing  "suggests    with  "produces" 
and  by  replacing  "in  requests"  with  "in 
a  request"  in  the  second  sentence  of 
paragraph  (b)(9),  and  bv  adding  a 
comma  after  "OCI"  and  removing  the 
word  "plants"  in  the  fourth  sentence  of 
paragraph  (b)(ll). 

These  amendments  are  set  forth  to 
read  as  follows: 

909.570-14     Examples. 

•         •         •         •        • 

(b)*   *   * 

(4)  Company  A  prepares  updated 
Government  specifications  for  a 
standard  refrigerator  to  be  prooired 

competitively,  Ginriance  Normally  this 
would  constitute  an  OCI,  and  Company 
A  shall  not  be  allowed  to  compete  for 
supply  of  a  refrigerator  based  upon  the 
specificatiiin  it  prepared, 

(5)  Com.pany  A  designs  or  develops 
new  electronics  equipment  under  a  DOE 
rontract  and  delivers  descriptive 
specifications  as  part  of  the  final  report. 
DOE  then  issues  a  solicitation  for 
procurement  of  that  electronics 
equipment  including  a  statement  of 
work  that  reflects  the  descriptive 
specifications.  Guidance.  Normally  this 
would  not  constitute  an  OCI.  and  the 
company  may  submit  a  proposal  to 
supply  the  electronics  equipment 

*        *         •         •         • 

(7)  Prior  to  acquisition  of  Automatic 
Data  Processing  (.ADP)  Equipment. 
Comipany  A  is  awarded  a  contract  to 
develop  software  to  automate  a  DOE 
function.  Guidance  Normally  this 
would  constitute  an  OCI,  and  Company 
A"should  be  barred  from  at  least  the 
initial  ADP  hardware  acquisition 
necessary  to  accommodate  the  software 
developed  under  its  development 
contract. 


PART  952- 
PROVtSIO 
CLAUSES 


952.209-71 
interest-dii 


UMI 
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(8)  Compaiiv  A  rt-  -h-ives  a  >:i',:;'rjt:t  '.n 
define  the  detaiied  pnrfurniAr.ce 
characteri.sr;;_s  a  (  've-nment  agency 
will  use  in  the  purchase  of  rocket  fuels. 
The  company  has  not  developed  the 
particular  fuels.  At  the  time  the  contract 
is  awarded,  it  is  clear  to  both  parties 
that  the  performance  characteristics 
arrived  at  will  be  used  by  the 
Government  agency  to  choose 
competitively  a  contractor  to  develop 
the  fuels.  Guidance.  Normally  this 
would  constitute  an  OQ,  and  Company 
A  shall  not  be  oermitted  to  bid  on  the 
acquisition  to  develop  the  fuels. 

(12)  Firm  A,  because  of  its  unique 
technical  expertise,  has  been  requested 
to  assist  the  Department  in  ttie 
evaluation  of  proposals  which  will 
result  from  a  competitive  solicitation. 
Firm  A  also  plans  to  submit  a  proposal 
in  response  to  this  same  solicitation. 
Guidance.  Normally  this  would 
constitute  a  conflict,  and  Firm  A  should 
be  precluded  from  participating  in  the 
solicitation.  In  a  particular  case,  it  may 
be  desirable  [e.g..  when  the  competitive 
field  is  limited)  to  allow  a  separate 
division  or  affiliate  of  Finn  A  to  submit 
a  proposal.  In  such  a  case,  of  course. 
Firm  A  must  obtain  a  waiver  from  the 
Department  of  Energy  contracting  officer 
and  would  not  be  permitted  to 
participate  in  the  evaluation  of  this 
proposal.  Such  evaluation  would  be 
performed  by  DOE  or  another  DOE 
contractor. 

909.370-15  [Amended] 

13.  Section  909.570-15  is  amended  by 
adding  the  phrase  "interests  and"  after 
"c  urrently  planned"  the  second  time 
fhat  phra.se  appears  in  paragraph  (a). 

PART  952— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES       » 

14.  The  auihorlty  citation  for  part  952 
continues  to  read  as  follows: 

A  j!n.::i:y:  42  U.S.C  7254;  40  U.S.Q 

4Bc>l.ni. 

15  Section  952.209-70  is  revised  to 
read  as  follows: 

952.209-70  Organizational  conflicts  of 
interest-disclosure  or  representation. 

Contracting  officers  shall  insert  the 
following  provision  in  solicitations  in 
accordance  with  909.570-^ 

0''cjanlzat!?.ie!  Conflicts  of  tnTe-est  — 
Ciscfojjrs  or  Representatio-  <  ) 

(a)  h  is  Department  of  Energy  policy  to 
avoid  situations  which  place  an  offeror  in  a 
position  where  its  judgment  may  be  biased 
due  to  any  past,  present,  or  currr.th'  planned 
interest,  fmanciaJ  or  otherwise,  the*,  '.he 
offeror  may  have  which  rela^ss  tn  -hf  w  rk 


to  be  i-rfnrTT.f- '  pursuant  to  this  solicitation, 
or  whe.-e  '.i.e  ctferjr  s  performance  of  such 
worlc  may  provide  it  with  an  unfair 
competitive  advantage.  (As  used  herein. 
'offeror'  means  the  proposer  or  any  of  its 
affiliates  or  prof>osed  consultants  or 
subcontractors  of  any  tier.)  Therefore: 

(1)  As  required  by  Public  Law  95-39  and 
Public  Law  95-70,  the  offeror  shall  provide 
a  statement  which  describes,  in  a  concise 
manner,  all  relevant  facts  concerning  any 
past,  present,  or  currently  planned  interest 
(financial,  contractual,  organirational.  or 
otherwise)  relating  to  the  work  described  in 
the  statement  of  work  of  this  solicitation.  The 
offeror  may  also  provide  relevant  facts  that 
show  how  its  organizational  structure  and/or 
management  systems  limit  its  knowledge  of 
affiliates  or  other  divisions  or  sections  of  the 
proposing  entity  and  how  that  structure  or 
system  would  avoid  ot  mitigate  an 
organizational  conflict  of  Interest 

(2)  The  proposing  entity  shall  assure  that 
any  consultants  and  subcontractors, 
identified  in  its  proposal,  which  will  perform 
work  similar  to  the  proposer  submit  the  same 
information  as  required  by  paragraph  (1) 
above,  either  as  part  of  the  proposing  entity's 
proposal,  or  directly  to  DOE  prior  to  the  time 
and  date  set  for  receipt  of  proposals,  with 
identification  of  the  solicitation  and  the 
offeror's  proposal  to  which  it  relates. 

(3)  The  proposing  entity  shall  also  assure 
that  each  of  its  chief  officers  or  directors,  if 
any,  who  will  be  directly  involved  in  the 
actual  performance  of  the  contract,  submit 
such  information 

(4)  The  proposing  entity  shall  promptly 
provide  to  the  DOE  contracting  officer 
information  concerning  any  changes, 
including  additions,  in  its  relevant  facts 
reported  under  paragraph  (a)(1),  that  occur 
between  the  submission  of  its  proposal  and 
the  award  of  the  contract  or  the  time  that  the 
proposer  is  notified  that  it  is  no  longer  under 
consideratia::  fdrawar-: 

(b)  In  the  aUieruc  of  acy  relevant  interests 
referred  to  above,  the  offeror  or  others 
specified  above,  shall  submit  a  statement 
certifj'ing  that  to  its  best  knowledge  and 
belief  no  such  facts  exist  relevant  to  the  work 
to  be  performed. 

(c)  If  the  proposing  entity  has  submitted  a 
Securities  and  Exchange  Commission  Form 
10k  to  that  agency,  it  shall  Include  a  copy  of 
the  form  and  all  attachments  as  part  of  its 
business  management  proposal  (or  cost 
proposal  if  no  business  management  proposal 
is  required). 

(d)  The  contracting  officer  will  review  the 
statement  submitted  and  may  require  the 
submission  of  additional  relevant 
information.  All  such  information,  and  any 
other  relevant  information  known  to  the 
Department,  will  be  used  to  determine 
whether  an  award  to  the  offeror  may  create 
an  organizational  conflict  of  interest  with 
respect  to  the  offeror's  (1)  being  able  to 
render  impartial,  technically  sound,  and 
objective  assistance  or  advice,  or  (2)  being 
given  an  unfair  competitive  advantage.  If 
such  a  conflict  is  found  to  exist,  the 
Department,  at  its  sole  discretion,  may;  (1) 
Impose  appropriate  conditions  which  avoid 
such  conflict,  (2)  disqualify  the  offeror,  or  (3) 
determine  that  it  is  otherwise  in  the  best 


interest  of  the  United  States  to  oontract  with 
the  offeror  in  face  of  an  organizational 
conflict  after  including  appropriate 
conditions  mitigating  such  conflict 

(e)  The  refusal  to  provide  the  disclosure  or 
representation  and  any  additional 
information  as  required  shall  result  In 
disqualification  of  the  offeror  for  award.  The 
nondisclosure  or  misrepresentation  of  any 
relevant  interest  may  also  resuh  in  the 
disqualification  of  the  offeror  for  award,  or  if 
such  nondisclosure  or  misrepresentation  is 
discovered  after  award,  the  resulting  contract 
may  be  terminated  for  default.  The  offeror 
may  also  be  disqualified  from  subsequent, 
related  Department  contracts,  and  be  subject 
to  such  other  remedial  aaion  as  may  be 
permitted  or  provided  by  law  or  In  the 
resulting  contract.  The  attention  of  the  offeror 
in  complying  with  this  provision  is  directed 
to  18  U.S.C.  1001. 

(f)  Depending  on  the  nature  of  the  contract 
activities,  the  offeror  may,  because  of 
possible  organizational  conflicts  of  interest, 
propose  to  exclude  specific  kinds  of  work 
from  the  statement  of  work,  unless  the 
solicitation  specifically  prohibits  such 
exclusion.  Any  such  proposed  exclusion  by 
an  offeror  shall  be  considered  by  the 
Department  in  the  evaluation  of  proposals, 
and  if  the  Department  considers  the  prapoMd 
excluded  work  to  be  an  essential  or  integral 
part  of  the  required  work,  the  proposal  may 
be  rejected  as  unacceptable. 

.  (g)  No  award  shall  be  made  until  the 
disclosure  or  representation  has  been 
evaluated  by  the  Government  Failure  to 
provide  the  disclosure  or  representation  will 
be  deemed  to  be  a  minor  informality,  and  tba 
offeror  shall  be  required  to  promptly  correct 
the  omission. 

16.  Section  952.209-71  is  removed 
and  reserved. 

952209-71     [Reseived] 

17.  Section  952.209-72  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  below;  by  revising  the 
introductory  text  as  set  forth  below;  by 
revising  the  title  of  the  clause  as  set 
forth  below;  by  redesignating 
paragraphs  (b)(2)(i)  (a),  (b).  (c)  and  (d)  as 
(b)(2)(i)  (A),  (B),  (C)  and  (D). 
respectively;  by  revising  paragraphs 
(b)(2)(iii),  (c),  and  (d)(1)  of  the  clause  to 
read  as  follows;  and  paragraph  (g)  is 
amended  by  replacing  the  word 
"significantly"  virith  "meaningfully" 
and  by  adding  the  phrase  "in 
accordance  with  the  instructions  of  the 
contracting  officer"  immediately  before 
the  period  at  the  end  of  the  paragraph: 

952.209-72 
interest. 


Organizational  conflicts  of 


The  contracting  officer  shall  include 
the  following  clause  in  all  contracts  for 
evaluation  or  activities,  technical 
consulting  and  management  support 
services,  research  and  development 
imder  the  authority  of  the  Federal 
Energy  Administration  Act,  and  other 
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appropriate  situations  in  accordance 

with  909  570-^ 

Organ iiationa!  Conflicts  of  Interests  (    ) 

«         «         •         •         • 

(b)  •  •  •  I 
(2)  •  •  • 

(iii)  The  contractor  may  use  technical  data 
It  first  produces  under  this  contract  for  its 
private  purposes  consistent  with 
gubparagraphs  (b)(2)(i)  (A)  and  (D)  of  this 
clause  and  the  patent,  rights  in  data,  and 
leairity  provisions  of  this  contract. 

(c)  Disclosure  after  award 

(1)  The  contractor  agrees  that,  if  changes, 
including  additions,  to  the  relevant  facts 
disclosed  by  it  pnor  to  award  of  this  contract, 
occiir  during  the  performance  of  this 
contract,  it  shall  make  an  immediate  and  full 
disclosure  of  such  changes  in  writing  to  the 
contracting  officer  Such  disclosure  may 
Include  a  description  of  any  action  which  the 
contractor  has  taken  or  proposes  to  take  to 
avoid  or  mitigate  any  resulting  conflict  of 
Interest.  The  Department  may.  however, 
terminate  the  contract  for  convenience  if  it 
deems  such  termination  to  be  in  the  best 
interest  of  the  GoverTur.flr.t 

(2)  In  the  event  that  the  contractor  was 
aware  of  facts  relevant  to  the  performance  of 
Ihis  contract  and  did  not  disclose  such  facts 
to  the  contrar'.r.g  officer,  DOE  may  terminate 
this  contract  for  default. 

(dl  SubconOvcts 

(1)  The  contractor  shall  include  this  clause, 
including  this  pamgraph.  in  contracts  of  any 
tier  wmch  involve  perfor:nanc«  of  evaluation 
services  or  activi'.es  or  technical  consulting 
and  management  support  services  as  those 
tenr.s  are  ideP.ned  at  48  CFR  (DEAR)  909.570- 
3  The  terms  contract.'  "contractor,"  and 
contracting  officer'  shall  be  appropriately 
modified  to  preserve  the  Governments' 
riRh's 


PART  970— OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1 8  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  .Momic  Energy 
Act  of  -,954  :42  use.  2201).  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91  (42  use  7254).  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  US.C  420) 
and  sec  1534  of  the  Department  of  Defense 
Authorization  Act.  1986,  Pub.  L.  99-145  (42 
use.  7256a).  as  amended. 

970.5204-36    [Awended] 

19  Section  970.5204-36  is  amended 
by  revising  the  section  heading  to  read 
"Preventing  conflicts  of  interest  in 
university  research  (contracts  with 
universities  where  DOE  has  major 
investments  m  facilities  but  does  not 
own  or  lease  the  land)"'  and  by  revising 
the  title  of  the  clause  contained  therein 
to  read    Preventing  Conflicts  of  Interest 
m  University  of  Research  (  )." 

[FR  Doc.  93-16681  F.led  7-:5-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

49  CFR  Part  571 

[Docket  No  92-43   No'ice  02] 
p!N  2"27  .AE55 

Federal  Motor  Vehicle  Safety 
Standards,  Brake  Hoses 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Termination  of  rulemaking. 


SUMMARY:  This  notice  terminates  a 
rulemaking  proceeding  concerning  the 
applicability  of  the  oil  resistance  testing 
requirements  of  Standard  106,  Brake 
Hoses,  to  coiled  brake  hose  assemblies 
After  considering  the  public  comments 
on  a  proposal  to  exclude  those 
assemblies  from  the  oil  resistance 
testing  requirements,  the  agency  has 
concluded  that  the  proposed  change 
would  not  be  in  the  interest  of  vehicle 
safety. 

FOn  FURTHER  INFORMATION  CONTACT: 
Richard  Carter,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW..  Washington,  DC  20590. 
Telephone:  (202)  366-5274. 
8UPPI.EMENTARY  INFORIIIATION:  This 
notice  terminates  a  rulemaking 
proceeding  begun  when  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (57  FR  38654. 
August  26, 1992)  in  response  to  a 
petition  for  rulemaking  from  Philatron 
International  (Philatron]  Philatron's 
petition  requested  that  coiled  air  brake 
tubing  assemblies  be  excluded  from  the 
oil  resistance  test  requirement  (S7.3.4) 
of  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  106,  '"Brake  Hoses." 
("Hose"  and  "'tubing"  are  used 
synonymously  in  this  termination 
notice.  Tubing  such  as  that 
manufactured  by  Philatron  is 
considered  brake  hose  under  Standard 
106;  see  S4  of  the  standard  for  the 
definition  of  "brake  hose.") 

Philatron  wishes  to  use  a  new  type  of 
coiled  brake  tubing.  The  tubing  industry 
has  traditionally  manufactured  coiled 
tubing  from  virgin  polyamide  nylon. 
Philatron's  tubing  consists  of  a  material 
other  than  nylon.  The  agency  stated  in 
the  NPRM  that  the  tubing  was 
composed  of  ethylene  vinyl  acetate 
(EVA).  EVA  is  a  type  of  plastic  material 
that  had  not  previously  been  used  for 
manufacturing  brake  hoses.  Fuither, 
several  commenters  on  the  NPRM  stated 
that  they  too  believed  that  Philatron's 
tubing  was  made  from  EVA.  Mr.  Phillip 


Ramos,  Jr  ,  president  of  Philatron, 
declined  to  publiclv  di.<:close  the 
composition  of  the  tubing,  although  he 
did  not  deny  that  it  contain.s  EV.^  He 
said  in  commenting  on  the  NPRM  that 
the  tubing  "may  or  may  not"  be 
compospfi  rif  EVA 

I.  Background 

A  Oil  Rusiktance  Test 

The  oil  resistance  test  of  Standard  No. 
106  states: 

After  immersion  in  ASTM  No.  3  oil  for  70 
hours  at  212°F,  the  volume  of  a  specimen 
prepared  from  the  inner  tube  and  cover  of  an 
air  brake  hose  shall  not  increase  more  than 
100  percent  *   •   ". 

The  requirement  applies  to  all  of  a 
vehicle's  brake  hoses,  regardless  of 
where  the  hose  is  installed  on  the 
vehicle.  The  reqiiirement  thus  applies  to 
coiled  tubing  which  is  used  between  a 
tractor  and  its  trailer. 

B  Philatron's  Determination  of 

Noncompliance 

In  January  1992.  Philatron  informed 

the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  that  it  had 
determined  that  the  brake  hose  it  had 
been  manufacturing  did  not  comply 
with  the  oil  resistance  requirement  of 
S7  3,4.  of  Standard  106.  In  a  NHTSA 
compHanre  test  of  the  Philatron  tubing 
conducted  in  September  1991.  the 
specimen  liquefied  during  the  high 
temperature  oil  exposure,  and  did  not 
re-solidifv  after  cooling.  (Final  Report 
No.  106-ETL-92-O01-513158,  May  13. 
1992.) 

Under  section  151  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
(VSA),  a  manufacturer  which 
determines  that  its  equipment  fails  to 
comply  with  an  applicable  safety 
standard  is  required  to  notify  NHTS.^  of 
the  noncompliance.  In  addition,  unless 
e.xempted  under  section  157  of  the  VSA, 
the  manufacturer  must  also  notif>' 
owners  of  the  equipm.ent  about  the 
noncompliance  and  provide  a  remedy 
without  charge.  Moreover,  pursuant  to 
section  108(aHl)(A)ofthe  VSA,the 
manufacturer  is  prohibited  from  selling 
equipment  that  does  not  comply  with 
the  applicable  standard. 

C  Philatron 's  Inconsequentiality 
Petition  and  Rulemaking  Petition 

In  light  of  its  determination  of 
noncompliance.  Philatron  submitted 
two  petitions  to  NHTSA.  First,  in  an 
effort  to  avoid  the  need  to  conduct  a 
notification  and  remedy  (recall) 
campaign  for  the  approximately  45.400 
noncomplying  hoses  that  it  had  already 
manufactured.  Philatron  filed  on 
January  13, 1992,  a  petition  with 
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NHTSA  requesting  a  determination  that 
the  noncompliance  was  incor.sequfntial 
as  it  relates  to  motor  vehicle  safety 
Pursuant  to  section  157  of  the  \'S'.\  (15 
U.S.C.  1417).  and  49  CFR  part  5' 6  a 
manufacturer  cfnr:-;  r:-'::\\'.:u;  v.-r,:  :,■'-. 
or  items  of  mo'  -  ■ :  -.■  t-r , . ,  ,  e  s-q  . .  ■ :  nie :; t 
may  obtain  ar  ^^\>■:':■,•'/.':.  f-;.rr:  the  recall 
provisions  of  liie  Act  ii  .NHTSA 
determines  that  the  noncompliance  is 
"inconsequential  as  it  relates  to  motor 
vehicle  safety." 

Second,  on  January  27, 1992, 
Philatron  submitted  a  petition  for 
rulemaking  to  make  it  permissible  to 
manufacture  and  sell  its  tubing  in  the 
future.  The  company  requested  that  the 
agency  exclude  coiled  air  brake  tubing 
from  the  oil  resistance  test  requirement. 
In  its  petition,  Philatron  stated  that  it 
believes  that  its  tubing  has  safety 
advantages  over  nylon  tubing,  which  it 
claims  is  "routinely  plagued  by  kinking, 
snagging  and  constriction  safety 
failures."  According  to  Philatron,  its 
tubing  is  superior  to  nylon  in 
"durability,  flexibility  and  coil 
memory."  Philatron  believes  that 
because  of  these  features,  fewer  linear 
feet  of  its  tubing  are  needed  than  of 
nylon  tubing  for  a  given  installation. 
The  petitioner  believes  the  shorter 
lengths  of  tubing  lessen  the  possibility 
the  tubing  will  become  entangled  with 
vehicle  parts. 

In  its  petition.  Philatron  argued  that 
there  is  no  safety  need  to  apply  the  oil 
resistance  requirement  to  its  tubing.  In 
support  of  its  petition,  Philatron  said 
that  its  tubing  is  not  exposed  to  any  oil 
or  heat  source  when  used  on  a  vehicle. 
According  to  Philatron.  the  vehicle's 
wet  tank  and/or  air  dr}-ing  system 
would  remove  any  oil  from  the  air  that 
will  be  contained  in  the  tubing.  Also, 
the  tubing  is  used  between  a  towing  and 
a  towed  vehicle,  "at  a  significant 
distance  from  any  sources  of  hot  or  non- 
heated  oil." 

Based  on  these  facts  and  arj:ur:ients, 
Philatron  requested  that  NHTSA  amend 
the  oil  resistance  requirement  so  that  it 
does  not  apply  to  coiled  brake  tubing 
Adopting  that  amendment  would  perrn;t 
Philatron  to  manufacture  and  sell  its 
currently  ncn-complymg  tubing  in  the 
future. 

D.  NHTSA  :^  Grant  of  Inconsequentiality 

Petition 

On  June  15.  1992.  NHTSA  published 
6  no'ice  granting  Philatron's 
mccnsequentiality  petition  {57  FR 
26687).  Notwithstanding  the  comments 
by  opponents  of  the  petition.  NHTSA 
was  not  convinced,  based  on  the 
evidence  before  it  at  that  time,  that  the 
petitioner's  hoses  presented  a  risk  of 


becorr.inE  oil  soaked  and  bt'ing 
s:,b!ected  to  hi^h  heat. 

The  grar.iini;  of  the  pev.tion  exempted 
Philatron  from  having  to  conduct  a 
notification  and  remedy  campaign  with 
respect  to  the  hoses  that  it  manufactured 
before  January  1992.  However,  since 
Philatron's  brake  hoses  still  do  not 
comply  with  the  oil  resistance 
requirement,  section  108(a)(1)(A)  of  the 
VSA  continues  to  prohibit  Philatron 
from  resuming  their  manufacture  or 
sale. 

E.  Notice  of  Proposed  Rulemaking 

The  agency  issued  the  August  1992 
NPRM  to  address  the  issue  of  whether 
the  oil  resistance  requirement  of 
Standard  106  unnecessarily  inhibits 
innovation  in  brake  hose  production. 
NHTSA  proposed  to  exclude  coiled  tube 
assemblies  from  the  oil  resistance 
requirement,  but  sought  to  explore 
whether  potential  safety  problems  could 
arise,  directly  or  indirectly,  from  the 
exclusion.  The  NPRM  requested 
information  and  data  relating  to 
whether: 

(1)  Coiled  tubing  is  exposed  to  hot  oil 
and/or  high  temperatures  during  normal 
vehicle  operations; 

(2)  The  oil  resistance  requirement  acts 
as  a  "surrogate"  for  other  requirements, 
i.e.,  whether  it  indirectly  regulates  other 
aspects  of  brake  hose  performance,  such 
as  abrasion  resistance,  coil  retention 
and/or  heat  resistance;  and 

(3)  There  is  a  kinking  problem  with 
nylon  coiled  tubing. 

The  agency  received  over  60 
comments  in  response  to  the  NTRM.  A 
number  of  commenters  submitted  more 
than  one  comment.  Approximately  41 
comments  supported  Philatron's 
petition.  The  majority  of  these  were 
Philatron  hose  dealers,  and  the  rest  were 
truck  drivers  (11)  and  private 
individuals  (8).  Approximately  13 
commenters  opposed  the  petition.  These 
commenters  were  plastic  materials 
manufacturers,  brake  hose 
manufacturers,  heavy  truck 
manufacturers,  a  committee  and  a 
subcommittee  of  the  Society  of 
Automotive  Engineers,  and  private 
citizens. 

The  majority  of  the  commenters 
addressed  the  safety  of  coiled  hoses 
when  exposed  to  oil  and  high 
temperatures.  No  commenter  disputed 
that  hoses  exposed  to  oil  and  high 
temperatures  are  at  risk  of  deforming  or 
experiencing  a  degradation  of 
performance  However,  proponents  of 
the  proposal  disagreed  with  opponents 
concerning  the  extent  to  which  coiled 
hoses  are  exposed  to  oil  and  high 
temperatures. 


II  Com..mpnts  of  Proponent!) 

The  Phiiatron  Qwaiers  slated  that 
coiled  hoses  are  not  exposed  to  oil 
during  normal  vehicle  operations. 
However,  only  two  of  the  dealers 
provided  any  reasons  for  that  view. 
Hea\7  Duty  Marketing  said  that  coiled 
hoses  are  not  normally  installed  in  the 
engine  compartment,  and  Pac  West 
Intermountain  said  that  "hot  oil"  could 
not  originate  from  anywhere.  Virtually 
all  of  the  dealers  commenting  on  the 
high  temperature  exposure  issue  stated 
that  they  believed  the  coiled  hoses 
would  not  be  installed  where  they  could 
contact  any  source  of  high  temperature  - 
(e.g.,  the  vehicle's  exhaust  system).  Most 
of  the  dealers  reported  that  the  Philatron 
hoses  were  popular  with  truck  drivers. 
Finally,  they  stressed  their  belief  that 
Philatron's  hoses  out-performed  nylon 
hoses  regarding  anti-ldnking 
characteristics  and  cold  weather 
performance.  They  did  not  explain  the 
basis  for  this  belief. 

The  dealers'  report  that  Philatron 
hoses  are  preferred  by  truck  drivers  over 
nylon  hoses  was  supported  by  the  11 
truck  drivers  who  submitted  comments. 
The  drivers  mainly  wrote  about  their 
belief  that  the  Philatron  hoses  seemed 
less  capable  of  kinking  than  nylon 
hoses,  and  less  likely  to  crack  in  cold 
weather.  The  drivers  who  commented 
on  the  oil  exposure  of  a  coiled  hose  said 
these  hoses  were  not  exposed  to  oil.  Mr. 
Terry  McCrack  was  the  only  driver  who 
elaborated;  "It  is  impossible  for  hot  oil 
to  come  in  contact  with  coiled  hoses 
unless  the  engine  blows  up  and 
somehow  spatters  the  oil  on  the  hose." 
The  drivers  did  not  directly  address  the 
temperature  exposure  of  coiled  hoses, 
except  for  Leon  Johnsrud  who  said  the 
hose  "is  not  subject  to  hot  oil  at  all 
•  •  •  since  it's  illegal  to  have  the  hose 
near  heat." 

Some  of  the  private  individuals  who 
commented  in  support  of  Philatron 
identified  themselves  as  engineers  or 
persons  with  a  technical  background. 
One  of  these  was  Phillip  M.  Ramos.  Sr., 
head  of  a  consulting  firm  that  provides 
technical  and  managerial  assistance  to 
Philatron.  and  father  of  Philatron's 
founder.  Mr.  Ramos,  Sr.  said  that  he  is 
a  member  of  an  SAE  committee  that  is 
developing  a  new  SAE  standard  J-2222 
for  "electrical  coiled  trailer  cable 
assembhes."  Mr.  Ramos,  Sr.  said  the 
coiled  electrical  cable  is  used  in  the 
same  locations  as  coiled  brake  hoses.  He 
stated  that  the  SAE  committee  on  J- 
2222  determined  that  the  ambient 
temperature  for  the  area  in  which  the 
electrical  cable  would  be  used  would  be 
-  22  "F  to  +140  "F.  The  commenter 
states  that  be  is  also  a  member  of  the 
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S.\£  comrr.r.tee  reviewing  SA£  J-1067, 
"Trailer  cable.  '  and  that  this  committee 
decided  m  .ts  June  l^^Z  meeting  that 
electrical  cabia  is  not  exposed  to  oil  "so 
as  to  pres^=^.*  a  prcblem."  The 
commenter  said  that  such  a 
determination  does  not  support  the 
vie'vs's  of  persons  opposed  to  the  NPRM 
that  ceiled  brake  hoses  are  significantly 
exposed  to  oil  during  splashing,  spilling 
or  refueling. 

Philatron  also  commented  on  the 
issue  of  oil  exposure.  Philatron  iterated 
its  views  that  "the  air  brake  tubing  is 
not  exposed  to  boiling  oil  for  even  one 
minute  much  less  70  hours."  Philatron 
said  that  the  brake  hose  is  used  at  a 
significant  distance  from  any  oil  source, 
and  that  any  quantity  of  oil  that  might 
contact  the  hose  when  the  vehicle  is  in 
motion  is  cooled  by  the  wind  chill 
factor  to  below  ambient  temperatures. 
Philatron  also  stated  that  since  the 
purpose  of  the  hose  is  "to  supply 
compressed  air — not  oil — fi'om  a  towing 
vehicle  to  the  air  brake  system  of  a 
towed  vehicle."  the  inner  surface  of  the 
hose  would  not  contact  oil. 

Any  small  quantity  of  oil  that  may  in  feet 
travel  with  the  compressed  air  through  the 
assembly  is  captured  and  removed  in  the  wet 
tank  ar-d'or  air  drying  systems  that  are 
conrr.or.place  :n  viitually  all  trucks  *  *  *. 
This  drver  has  a  99.9%  oil  removal 
efficiency 

Philatron  also  stated  that  coiled  hoses 
are  not  subjected  to  excessively  high 
temperatures  and  submitted 
measurernents  it  took  of  temperatures 
for  hose  fittings  (maximum  temperature 
115  °F),  for  the  "cab  over  engine 
surface"  I'maxinura  145  T),  and  for  the 
engine  surface  during  idimg  (142 'F). 
The  petitioner-commer.ter  said  that  the 
temperature  of  the  compressed  air 
passi.ig  through  the  hose  is  always 
below  ambient  tem.perature  because  it  is 
cooled  as  it  L-avels  from  the  compressor 
end  the  air  reser.'oirs.  Philatron  stated 
that  the  interior  and  exterior  of  coiled 
hoses  would  not  be  exposed  to  heat  and 
oil  under  the  conditions  in  the  S7.3.4 
test  procedire  fO  hours  at  212  "F).  The 
petitioner-com.m.enter  believed  it  was 
noteworthy  that  Standard  106  has  no 
spenficaticn  for  elevated  temperatures 
in  the  requirem.ents  for  ozone  resistance, 
water  absorption  and  zinc  chloride 
resistance  Philatron  also  said  that  the 
oil  resistance  requirement  was  written 
to  indirectly  specif)-  the  use  of  nylon  to 
manufactu.-e  coiled  hoses. 

rn.  Comments  of  Opponents 

Three  comments  were  submitted  by 
companies  manufacturing  brake  hose 
material,  and  ail  were  opposed  to  the 
N'PRNi  Elf  Atochem  North  A.merica  Inc., 
a  manufacturer  of  EVA,  stated 


[Ujnder  no  cixx;umstanc8S  would  we 
specify  EVA  for  an  application  that  wouid 
expose  it  to  oil  and  high  temperatures.  The 
risks  are  just  too  great!  •  •  *  E\'A  is  the 
wrong  materia!  for  this  application.  •  •  •  [it] 
structurally  cannot  tolerate  the  oil  and  heat 
that  is  part  and  parcel  of  the  trucking 
business. 

Elf  Autochem  indicated  that  it 
compared  the  oil  resistance  of  "EVA 
from  Philatron  coils"  with  that  of 
"Besno  P40  TL  (Nylon  11)."  The 
commenter  found  that  the  EVA  was 
"totally  soluble"  after  24  hours  exposed 
to  ASTM  No.  3  oil  at  100  'C  (212  "F)  and 
after  29  hours  at  90  °C;  and  was 
"swollen,  cracked"  after  48  hours  at 
65  "C.  In  contrast,  the  oil  had  no  effect 
on  the  nylon  at  these  test  conditions. 

Elf  Autochem  also  strongly  disagreed 
with  the  view  that  coiled  hoses  do  not 
contact  oil.  The  commenter  said  that  the 
air  brake  compressors  often  leak  hot  oil 
which  can  travel  into  the  coiled  hose, 
and  that  oil  and  other  chemicals  can 
spill  on  the  hose  during  refiJling.  The 
commenter  submitted  photographs  of 
coiled  hoses  "in  use"  between  the 
tractor  and  the  trailer,  apparently  coated 
with  oil.  Elf  Autochem  also  stated  that 
coiled  hoses  are  exposed  to  high 
temperatures. 

Exhaust  stacks  behind  the  cab  are  capable 
of  exposing  hoses  to  extreme  high 
temperature.  There's  radiant  heat  from  hot 
asphalt  and  sxurounding  metal  surfaces  of  the 
cab  and  trailer.  Trucks  in  heavy  traffic  or  at 
idle  can  cause  heat  soak  of  a  coil  to  exceed 
the  documented  maximum  temperature  of 
the  Philatron  EVA  based  assemblies. 

The  Furon  Company  stated  that  it 
manufactiires  a  product  .^or  beverage 
hose  that  has  an  exterior  made  of  EVA 
and  "that  looks  very  similar  to" 
Philatron '8  hose.  Furon  said  that  the 
product  loses  most  of  its  physical 
properties  when  exposed  to  oil  Also, 
Furon  said  that,  at  14G  T-150  'F,  leaks 
can  occur  at  the  couplings  because  the 
material  softens. 

General  Electric  (GE)  Plastics 
commented  that  it  believes  coiled  brake 
tubing  is  in  contact  with  oil  and  is 
exposed  to  high  tem.peratures.  including 
ambient  temperatures  near  200  °F.  GE 
did  not  provide  documentation  for  this 
assertion.  The  commenters  said  that  the 
oil  resistance  test  is  the  only  te?;t  that 
takes  into  account  the  temperature 
capabilities  of  the  tubing  polymer,  ai-.d 
that  if  it  is  eliminated,  the  temperature 
performance  of  the  tubing  would  be 
unchallenged. 

The  two  brake  hose  manufacturers 
that  commented  on  the  NPRM  were 
opposed  to  the  proposed  elimination  of 
the  oil  resistance  test  for  coiled  tubing. 
The  Furon  Company  stated  that  coiled 
hoses  are  exposed  to  oil  and  grease  m 


use.  "This  exposure  is  cumulatr.e  ia 
effect  and  will  occur  e-.en  if  airdr>-ers 
used  in  the  air  brake  system  are  new 
and  operating  effectively.'  F'uron  also 
said  that  coiled  hoses  can  be  subject  to 
temperatures  of  180  'F  and  above. 

Heat  generated  from  exhaust  stacks,  hot 
asphalt,  refrigeration  unit  exhaust,  as  well  as 
reflected  heat  from  surrounding  body  panels, 
will  easily  elevate  the  surface  temperature  of 
an  air  brake  coil  assembly  well  above  the 
EVA  brake  coils  rated  temperature  of  150  *F 
This  is  even  more  of  a  concern  if  the  truck 
will  remain  idle  for  any  period  of  time. 

Parker  Hannifin  objected  to  the 
proposed  elimination  of  the  oil 
resistance  test  for  coiled  tubing, 
reiterating  some  of  its  concerns  about 
Philatron's  tubing  that  it  had  previously 
expressed  to  the  agency  and  providing 
new  information  about  other  concerns. 
The  information  submitted  by  Parker 
Hannifin  included  photographs  of 
vehicles  in  use,  taken  at  a  truck  stop, 
that  appear  to  show  the  coiled  tubing  on 
the  vehicles  covered  with  oil  (a  report 
discussing  these  photographs  was 
mentioned  in  the  NPRM).  and  a  Parker 
Hannifin  report  titled,  "Elevated 
Temperature  Exposure  Tests  of 
Philatron  Coiled  .Mr  Brake  Tubing  Vs. 
Parker  Parfiex  Brakecoil,"  July  21. 1992. 
This  repotl  related  to  "relaxation  tests" 
conducted  by  Parker  Hannifin,  which 
consisted  of  side-by-side  comparisons  of 
a  Philatron  hose  assembly  with  a  Parker 
Hannifin  (nylon]  hose  assembly.  In  the 
tests,  one  end  of  a  Philatron  assembly 
and  one  end  of  a  Parker  Hannifin 
assembly  were  hung  from  ceiling  hooks 
while  the  hoses  were  subiected  for  45 
minutes  to  temperatures  of  115  °F,  133 
T  and  140  T.  After  exposure  to  1 1 5  T. 
the  Philatron  and  Parker  Hannifin 
assemblies  are  not  noticeably  different 
in  appearance,  After  exposure  to  the  133 
°F  and  140  'F  temperatures,  however, 
the  Philatron  hoses  were  more  elongated 
than  the  nylon  hoses.  The  coils  on  the 
Philatron  hoses  were  so  "relaxed"  at 
140  'F  that  the  free  end  of  the  assembly 
rested  on  the  floor  of  the  test  oven,  The 
Parker  Hannifin  nylon  hose  appeared 
unaffected. 

Parker  Hannifin  also  subm^it'ed 
information  from  a  publication  titled 
"Chemical  Resistance  Guide  for 
Elastomers,"  by  KM,  Pruett  (1988).  The 
purpose  of  the  submission  was  to  show 
that  EVA  is  rated  as  having  limited 
chem.ical  resistance  to  diesel  oil  at 
"room  temperature"  (70  °F)  and  is    not 
recommended"  for  use  with  oil  at  140 
T.  The  guide  states  EVA  will 
experience  "(sjevere  attack,  swelling, 
softening,  or  dissolved  within  minutes 
to  vears." 

farker  Hannifin  stated  that  the 
resistance  of  materials  to  breakdown  or 
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change  is  a  time-temperature 
relationship.  Thus,  Parker  Hannifin 
believes  that  the  oil  resistance  test  is  an 
"accelerated"  test  to  determined  in  a 
shortened  time  period  the  suitability  of 
materials  in  specific  applications  for 
longer  time  periods. 

The  SAE  Air  Brake  Tubing  and  Tube 
Fitting  Subcommittee  opposed  the 
proposed  amendment  to  the  oil 
resistance  requirement,  as  did  the  SAE 
Fluid  Conductors  and  Connectors 
Technical  Committee.  These  SAE 
commenters  said  that  coiled  tubing  is 
often  exposed  to  oil  both  on  the  inside 
and  the  outside  of  the  coils,  and  that  the 
tubing  is  subjected  to  high  temperatures. 
SAE  believes  that  temperatures  in 
excess  of  160  "¥  would  certainly  be 
encountered,  with  temperatures  in 
excess  of  180  "F  likely.  SAE  also  said 
that  the  effect  of  oil  exposure  on  many 
materials  in  cumulative. 

Mr.  Anil  Chudgar,  commenting  as  a 
private  individual,  opposed  eliminating 
the  oil  resistance  test,  describing  the  oil- 
to-heat  relationship  of  the  test  as 
follows: 

As  truck  coil  tubing  gets  exposed  to  oil, 
fuels,  and  grease,  it  absorbs  them  and 
accumulates  them  until  it  gets  saturated  with 
the  petroleum  oil-based  products  (oil,  fuels 
and  grease).  Then,  when  this  tubing  gets 
exposed  to  heat,  it  will  have  the  same  effect 
as  the  hot  oil  test. 

Mr.  Chudgar  also  stated  that  the 
International  Standards  Organization 
(ISO/TC22/SC2/\VGl)  has  drafted  a 
discussion  paper  on  new  performance 
requirements  for  a  new  \VG  7375-2, 
"Requirements  on  coiled  pipe 
assemblies  for  pneumatic  braking."  The 
commenter  emphasized  that  the  ISO  has 
recognized  the  importance  of  the 
chemical  resistance  of  coiled  brake 
hoses  to  oil.  The  paper  states;  "The 
inside  of  the  coiled  pipe  assembly  shall 
be  resistant  to  pressurized  air  saturated 
with  oil  at  a  temperature  up  to  80 
degrees  C"  (176  'F).  The  paper  also 
states  that  the  operating  temperature  of 
coiled  hoses  is  between  -  40  "C  and  80 
°C. 

NHTSA  received  six  comments  from 
manufacturers  of  heav^  trucks.  Each  of 
these  manufacturers  was  opposed  to 
eliminating  the  oil  resistance 
requirement  for  coiled  hoses.  They  all 
based  their  opposition  on  concerns 
about  the  exposure  of  coiled  hoses  to  oil 
and  high  temperatures.  Fruehauf  Trailer 
Corporation  stated  that  a  coiled  hose 
can  be  exposed  to  heat  and  oil  as  part 
of  normal  truck  operations.  Volvo  CM 
Heavy  Truck  Corporation  stated  that 
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are  cften  located  behind  the  engine 
tunnel  where  engine  operating 
tt^mperatures  are  nominally  200  "F. 


Navistar  International  Transportation 
Corporation  believed  that  heated  oil  can 
be  present  in  the  tractor-trailer 
connection  hose  during  vehicle 
operation.  The  commenter  stated  that  it 
has  concerns  about  the  durability  of 
hose  materials  that  do  not  meet  the  oil 
resistance  requirements  of  Standard 
106.  The  commenter  said  that  while  the 
temperature  specified  in  the  oil 
resistance  requirement  is  higher  than 
the  temperatures  experienced  in  actual 
operation,  the  temperature  specification 
"relates  to  an  accelerated  test  of  the 
material  which  is  indicative  of  expected 
longer  term  life  in  operation." 

Ford  believed  that  adequate 
investigation  and  evaluation  have  not 
yet  been  performed  to  justify 
abandoning  a  performance  requirement 
that  has  apparently  served  the  consumer 
and  industry  well.  The  commenter 
stated  that  coiled  air  brake  lines  are 
exposed  to  heat  and  oil  during  their 
service  life. 

At  this  point  we  do  not  have  a  time/ 
temperature  profile  of  all  of  the  service 
exposure,  but  are  comfortable  that  hoses 
meeting  the  FMVSS  106  requirements  along 
with  our  internal  criteria  perform  well  in 
service. 

Ford  was  concerned  that  removing  the 
oil  resistance  requirements  from  FMVSS 
106  would  allow  coiled  hoses  that 
cannot  meet  the  oil  resistance  test  to  be 
used  in  an  even  more  adverse 
environment  than  between  a  towed  and 
a  towing  vehicle. 

PACCAR  believed  that  coiled  air 
brake  hose  assemblies  used  between  a 
towed  and  a  towing  vehicle  are 
externally  exposed  to: 

Grease  from  the  fifth  wheel,  diesel  fuel 
during  fueling;  engine  and  air  compressor  oil 
from  service  spills,  wear  or  leakage;  caustic 
soaps  and  acids;  soot  from  horizontal 
exhausts;  and  other  environmental 
contammants  which  include  salts,  ozone  and 
pollutants.  If  coiled  air  brake  tubing  were  to 
be  used  between  the  vehicle  frame  and  axle, 
they  could  be  exposed  to  wheel-end  and  axle 
lubricants,  engine  oils,  coolant,  diesel  fuel 
and  other  road  contaminants. 

PACCAR  also  stated  that  internally, 
all  air  brake  hoses  are  exposed  to 
compressor  oil  to  some  degree. 

We  have  seen  truck  air  systems  with  oil 
caked  on  the  inside  of  air  valves  and  air  lines 
throughout  the  vehicle,  including  the  coiled 
assemblies.  One  such  truck  had  been 
equipped  with  an  air  dryer  and  wet  tank.  The 
air  compressor  rings  had  failed  and  the  air 
dryer  had  become  saturated,  allowing  oil  to 
pass.  Once  a  situation  like  this  is  identified, 
the  compressor  is  repaired  and  the  air  lines 
rinsed,  but  the  residue  is  still  in  the  air  lines. 

With  regard  to  temperature  exposure, 
PACCAR  stated  that  testing  has  shown 
that  back-of-cab  temperatures  can 


average  130  "F  with  ambient 
temperatures  ranging  from  79  to  92  °F. 

Back-of-cab  temperatures  as  high  as  160  'F 
can  be  reached  and  sustained  on  long  grades. 
Additionally,  exhaust  elbow  surface 
temperatures  of  400  T  is  not  uncommon. 
The  coiled  air  lines  are  located  in  the  area 
directly  behind  the  cab  and  are  exposed  to 
the  temperatures  described.  Aerodynamic 
developments  result  in  higher  back-of-cab 
temperatures.  Higher  temperatures  behind 
the  cab  also  occur  after  the  truck  pulls  off  the 
road  before  the  components  cool. 

Freightliner  stated  that  eliminating 
the  oil  resistance  requirement  "will 
allow  sub-standard  materials  to  be  used 
in  an  area  of  the  vehicle  that  has 
considerable  exposure  to  oil,  grease,  dirt 
and  high  temperatures."  Frei^tliner 
further  indicated  that  materials  used 
between  a  towed  and  a  towing  vehicle 
can  prematurely  deteriorate  bKBcause 
they  are  used  in  a  hostile  environment. 

This  deterioration  can  manifest  itself  in 
several  forms.  First,  melting  from  exposure  to 
hot  surfaces  near  exhaust  pipes  and  mufflers 
can  occur.  These  components  are  generally 
located  in  the  same  back  of  cab  area  as  coiled 
air  brake  hoses.  Exposure  to  high  ambient 
temperatures  in  combination  with  engine  hot 
soak  temperatures  can  result  in  temperatures 
exceeding  130  degrees  F  for  relatively  long 
periods. 

The  use  of  cleaning  solutions,  some  of 
which  use  solvents  applied  at  high  pressure 
and  temperatures  up  to  180  degrees  F.  is  also 
common.  The  back  of  cab  area  also 
accumulates  grease  and  oil  from  the  drive 
train  and  fifth  wheel  which  are  in  close 
proximity  to  the  coiled  hoses.  TJius,  it  is 
common  for  such  hoses  to  accumulate 
contaminates  on  the  outer  surfaces.  Oil  is 
also  present  in  the  air  brake  system.  The 
source  is  the  air-compressor.  Consequently 
the  hoses  are  expwsed  to  oil  on  the  inner 
surfaces. 

On  the  issue  of  whether  there  is  a 
kinking  problem  with  coiled  nylon 
tubing,  virtually  all  of  the  commenters 
opposed  to  the  NPRM  believed  there 
was  no  kinking  problem.  The  SAE  and 
Mr.  Chudgar  believed  any  kind  of 
"problems"  with  kinking  occur  only 
when  assemblies  are  too  short, 
improperly  installed,  or  abused  while  in 
use.  Freightliner  said  that  kinking  is  not 
currently  a  problem,  but  could  become 
one  if  sub-standard  materials  are 
substituted  in  place  of  nylon.  PACCAR 
and  Volvo  CM  stated  that  they  have  not 
experienced  kinking  problems  with 
nylon  coiled  tubing.  Furon  stated  that 
none  of  its  nylon  coiled  assemblies  have 
been  returned  in  the  past  three  years 
due  to  a  kinking  problem. 

IV.  NHTSA  Testing 

NHTSA  also  conducted  testing  of 
Philatron  hoses.  NHTSA's  test  program 
consisted  of  placing  a  Philatron  hose  in 
the  same  chamber  as  another 
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manufacturer's  brake  hose  that  had  be^n 
certified  as  complying  with  Star.dard 
106,  including  the  oil  resistance 
requirpment  of  S7  3  4  The  'wo  hoses 
were  then  exposed  to  cerain 
environmental  conditions  for  24-ho\ir 
period.  First,  the  Philatron  hose  and  the 
certified  hose  were  exposed  to  a 
temperature  of  130'  F  The  hoses  were 
both  suspended  at  one  end  After  24 
hours,  the  Philatron  hose  had  sagged 
down  so  that  the  free  end  was  resting  on 
the  floor  of  the  test  chamber.  The 
certified  hose  did  not  show  any 
d:s'  "rnab'-^  -aaeins  T.ce  next  chamber 
expost'd  a  ?'^\'.i'.r^-::  r.csp  and  a  certified 
hose  to  temperatures  cf  15  :'  F  when 
both  were  siispenre  ;  r-  n,  one  end.  In 
this  case,  the  Phiitr'sn  r.ose  quickly 
sagged  to  the  flocr      Ct  btfcre  the  24- 
hour  test  period  h ac.  e.asprd  while  the 
certified  hose  did  not  show  any 
significant  sagging  over  a  24-hour 
period.  A  third  chamber  exposed  a 
Philatron  hose  and  a  certified  hose  to 
temperatures  of  170°  F  when  suspended 
by  one  end  These  results  were  similar 
to  the  results  m  the  150°  F  test,  except 
that  the  Philatron  hose  sagged  to  the 
fioor  even  more  quickly. 

NHTSA  also  conducted  side  by  side 
testing  of  Philatron  hoses  and  certified 
hoses  in  chambers  heated  to  130'.  150° 
and  170°.  respectively,  except  that  in 
these  cases  the  brake  hoses  were 
attached  at  both  ends.  In  the  130  °F  test, 
the  Philatron  hose  sagged  slightly  after 
24  hours  at  130°.  The  certified  hose  did 
not  show  any  similar  sag  at  this 
temperature.  In  the  150  T  chamber,  the 
certified  hose  suspended  by  both  ends 
sagged  slightly  at  the  start  but  then 
stabilized  and  did  not  show  any  further 
signs  of  sagging.  By  way  of  comparison, 
the  Philatron  hose  suspended  by  both 
ends  in  the  150  °F  chamber  softened 
considerably  and  continued  to  soften, 
but  did  not  sag  excessively.  The 
Philatron  hose  suspended  by  both  ends 
in  the  170  °F  chamber  softened  so  much 
that  the  individual  coils  collapsed 
together  on  each  other  and  the  surface 
of  the  hoses  became  very  tacky.  These 
hoses  did  not  sag  excessively.  The 
certified  hoses  showed  very  nearly  the 
same  results  at  170°  that  they  had 
shown  at  1?0°.  That  is,  there  was  some 
initial  slight  sag,  but  the  hoses  stabilized 
and  held  their  coils  without  any  further 
sag  or  softening. 

The  agency  also  conducted  side  by 
side  testing  of  Philatron  hoses  and 
certified  hoses  at  these  temperatures  in 
these  chambers  with  an  oil  mist  present. 
The  hoses  exhibited  substantially  the 
same  results  as  they  had  shown  at  the 
respective  temperatures  without  the  oil 
mist. 
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V  NTnS.A  s  Decision  to  Terminate 
Rulemaking 

After  considering  all  avaiabie 
comments,  especially  the  comments  on 
the  NPRM.  NHTSA  has  decided  to 
terminate  rulemaking  on  this  subject. 

While  it  is  the  agency's  policy  to 
amend  rules  that  inappropriately  hinder 
innovation,  it  is  also  our  policy  to  not 
lightly  rescind  or  narrow  the  application 
of  an  existing  safety  requirement. 
NHTSA  must  carefully  justify  changing 
the  status  quo,  particularly  in  an  area 
which  is  crucial  to  safety,  such  as  truck 
braking  systems. 

NHTSA  does  not  believe  that  it  would 
be  appropriate  to  narrow  the  application 
of  the  oil  resistance  requirement,  based 
on  the  record  in  this  rulemaking. 
Philatron's  argument  that  there  is  no 
rational  basis  for  applying  the  oil 
resistance  requirement  to  coiled  air 
brake  hoses  is  flawed  in  several  key 
respects.  Indeed,  there  is  significant 
reason  for  believing  that  there  is  a 
continuing  safety  need  for  the  oil 
resistance  requirement. 

Philatron  made  three  principal 
arguments  for  the  exclusion  of  its  hoses 
from  the  oil  resistance  requirement:  (1) 
That  the  hoses  would  not  be  exposed  to 
either  oil  or  high  temperatures  in  the 
real  world;  (2)  that  the  requirement 
specifies  an  inappropriately  high  test 
temperature;  and  (3)  that,  even  if  there 
were  oil  exposure,  its  hoses  would  not 
experience  any  problems  at  the  lower 
temperatures  it  believed  exist  in  the  real 
world.  Based  on  the  record,  NHTSA 
disagrees  with  each  of  Philatron's 
arguments,  and  reaches  contrary 
conclusions. 

A.  Coiled  Air  Brake  Hoses  Are  Exposed 
to  Oil 

NHTSA  bases  this  conclusion  in  part 
on  the  comments  of  the  heavy  truck 
manufacturers.  Each  of  the  heavy  truck 
manufacturers  commenting  on  the 
NPRM  argued  that  the  exterior  of  a 
coiled  brake  hose  is  exposed  to  oil. 
These  commenters  are  fully  familiar 
with  the  back-of-cab  environment  of 
their  vehicles — the  environment  in 
which  Philatron's  brake  hoses  would  be 
installed — and  are  especially  qualified 
to  comment  on  the  conditions  and 
stresses  that  coiled  hoses  are  likely  to 
experience.  All  of  these  commenters 
believed  that  the  coiled  hoses  are  coated 
externally  with  petroleum  produces 
from  everyday  use  on  the  vehicle, 
including  grease  from  the  fifth  wheel 
and  diesel  fuel  spilled  during  fueling. 
The  vehicle  manufacturers  were 
unanimous  in  their  views  that  they 
would  not  use  a  coiled  hose  on  their 
vehicles  if  the  hose  did  not  meet  the  oil 


resistance  requiremer.t.  Unlike  many 
otlier  commenters  who  have  a  financial 
interest  in  the  outcome  of  this 
rulemaking,  the  vehicle  manufacturers 
represent  a  more  objective  party,  and 
one  that  is  intimately  involved  in  the 
safety  certification  process.  As  such,  the 
agency  gives  great  weight  to  their  views. 

The  heavy  tr,jck  vehicle 
manufacturers  also  stated  that  the 
interior  of  coiled  hoses  is  also  exposed 
to  oil.  These  commenters  are  also 
intimately  familiar  with  the  operating 
capabilities  of  their  vehicles,  and  are 
especially  qualified  to  comment  on  how 
equipment  on  the  vehicles  functions. 
These  commenters  refuted  Philatron's 
argument  that  a  vehicle's  "wet  tank  and/ 
or  air  drying  system"  will  remove  all  oil 
that  is  contained  in  the  air  from  the 
vehicle's  compressor.  The  SAE  and 
PACCAR  provided  information  showing 
that  wet  tank  and/or  air  drying  systems 
are  not  always  dependable.  Oil  can  pass 
through  an  air  dryer  and  contact  the 
internal  surface  of  the  hose  if  the  dryer 
were  saturated,  old  or  broken.  Moreover, 
there  are  some  vehicles  that  may  not 
have  such  a  filtering  system,  such  as 
older  models  or  models  that  have  the 
system  installed  as  optional  equipment. 
Bendix.  the  fiirst  company  to 
manufacture  and  sell  air  dryers, 
introduced  the  item  in  1971.  Air  dryer 
systems  have  had  a  relatively  steady 
growth  in  sales  since  their  introduction, 
and  NHTSA  estimates  that  they  are 
present  on  approximately  80  percent  of 
new  trucks.  However,  in  most 
installations  they  are  ordered  as  an 
optional  item  of  equipment.  Only  one 
vehicle  manufacturer  includes  an  air 
dryer  as  standard  equipment,  and  then 
only  on  selected  vehicle  models. 

NHTSA  also  bases  its  conclusion 
about  exposure  to  oil  on  the  information 
from  Mr.  Chudgar  about  the  ISO's  work 
on  brake  hoses.  Mr.  Chudgar  pointed 
out  that  that  intemaUonal  organization 
is  considering  a  requirement  that  the 
inside  of  a  coiled  hose  should  be 
resistant  to  pressurized. air  saturated 
with  oil.  This  work  by  the  ISO  supports 
the  view  that  the  interior  of  a  coiled 
hose  is  subject  to  oil  contamination. 

NHTSA  also  bases  its  conclusion  on 
the  information  submitted  by  plastic 
manufacturers.  Elf  A'ochem  submitted 
information  indicating  that  certain 
materials,  such  as  EVA,  are  unsuitable 
for  broke  hose  applications.  Elf  Atochem 
manufacturers  EVA,  but  strongly 
recommends  against  its  use  in  a  brake 
hose  application.  Furon  stated  that  it 
manufactures  a  product,  similar  in 
appearance  to  EVA  brake  hose,  that 
loses  most  uf  its  physical  properties 
when  exposed  to  oil.  Furon  found  that 
at  140  °F-i50  '•?.  leaks  can  occur  at  hose 
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■■  '>i;pi;ngs  becau.se  the  ::Mterin!  soften.s. 
The  Chemical  Resistance  Gi^:de  for 
Fl.-.stomers  specifies  thai  EVA  \s  not 
recommended  for  use  with  od  at 
elevated  temperatures  This  information 
from  sources  knowledgeable  about 
plastic  materials  demonstrates  that  the 
oil  resistance  test  should  be  retained  for 
coiled  hoses,  because  oil  and  some 
materials,  including  EVA.  simply  "don't 
mix"  in  a  brake  hose  environment. 

Philatron  argued  that  Standard  lOS's 
oil  resistance  test  is  inappropriate, 
because  there  is  no  safety  need  to  have 
a  limit  on  volumetric  swelling  of  a  brake 
hose  when  exposed  to  oil.  NHTSA 
disagrees.  The  Chemical  Resistance 
Guide  to  Polymers  Indicates  that  there 
is  a  correlation  between  volumetric 
swelling  and  a  loss  of  tensile  strength, 
and  that  significant  swelling  generally 
represents  a  severe  chemical  attack  of 
the  polymer.  In  other  words,  when  a 
polymer  swells  from  absorbing  a 
chemical,  the  absorbed  chemical  may 
function  as  a  solvent  of  the  polymer. 
The  limit  on  volum.etric  swelling  at  the 
end  of  tlie  oil  resistance  test  uses  ASTM 
No.  3  oil  as  a  surrogate  for  other 
petroleum  products  and  serves  to  limit 
the  extent  to  which  the  brake  hose  can 
be  chemically  attacked  by  refined 
petroleum  products.  The  oil  resistance 
requirement  ensures  tliat  any  coiled 
brake  hose  used  between  a  towed  and  a 
towing  vehicle  can  v/ithstand  such 
exposure,  regardless  of  whether  the  hose 
is  made  from  nylon.  EVA.  or  any  other 
material. 

NHTSA  has  evaluated  the  assertion  by 
Philip  Ramos,  Sr.  (discussed  above)  that 
the  conclusions  of  the  S.\E  committee 
reviewing  SAE  J-1067,  "Trailer  cable," 
demonstrate  that  coiled  brake  hoses  are 
not  e.xposed  to  oil  "so  as  to  present  a 
problem."  The  agency  notes  that  the 
conclusions  differ  with  those  of  the  SAE 
Air  Brake  Tubing  and  Fitting 
Subcommittee  and  the  SAE  Fluid 
Conductors  and  Connectors  Technical 
Committee  (discussed  above),  the  SAE 
groups  comprised  of  persons  most 
knowledgeable  about  brake  hoses. 

The  conclusions  of  the  SAE 
committee  on  J-1067  regarding  oil 
exposure  and  temperatures  are  less 
persuasive  than  those  of  the  other  two 
SAE  groups.  The  conclusions  of  the 
other  two  SAE  groups  regarding  oil 
exposure  and  temperatures  are 
supported  by  the  statements  of  a 
number  of  commenters,  including  the 
henvy  vehicle  manufacturers  and  the 
ISO.  Further,  as  just  noted,  tiie  primary 
expertise  of  the  members  of  the  SAE 
i  o.iimittet!  on  1-1067  Ues  in  electrical 
i.ihles. 

The  fact  that  the  SAE  committee  on 
electrical  cables  has  decided  not  to  issue 


hv,  ou-resistance  rtnquirt.T.e.-i!  fv,r 
eip..:tncal  cables  does  not  net  .-ssanly 
rr.v-qn  t.nat  the  committef  has 
deunn.iiu  d  that  the  cables  are  not 
exposed  to  oil.  Other  factors  might  have 
been  considered,  such  as  the  extent  of 
the  safety  consequences  of  hose 
degradation  due  to  oil.  The  primary 
safety  consideration  for  an  electric  cable 
is  that  the  cover  does  not  fall  off  and 
expose  large  sections  of  cable  to  tlie 
potential  for  shorting.  That  concern 
aside,  an  electric  cable  cover  can  crack 
completely  through  and  still  function 
for  years.  In  contrast,  virtually  any 
deficiency  in  a  brake  hose  can  lead  to 
hose  failure,  such  as  air  leakage  or  hose 
rupture. 

NHTSA  can  not  conclude  from  the 
comments  that  electrical  cables 
themselves  do  not  have  problems  with 
respect  to  sagging  and  coil  memory. 
Some  electrical  cables  in  service  today 
appear  to  sag  excessively,  to  the  extent 
they  are  sometimes  wrapped  around  the 
air  brake  hoses  to  keep  them  from 
contacting  the  truck  frame  or  bed  in  the 
area  behind  the  cab. 

NHTSA  notes  also  that,  regardless  of 
their  exposure  to  external  oil  sources, 
electrical  cables  (unUke  brake  hoses)  are 
at  no  risk  of  exposm^  to  oil  internally. 
Since  electrical  cables  contain  only 
wdres,  there  is  never  a  risk  that  oil  might 
be  carried  within  them.  Thus,  even  if 
correct,  conclusions  about  the  exposure 
of  electrical  cables  to  external  oil 
sources  cannot  fully  address,  much  less 
resolve,  the  issues  concerning  coiled 
brake  hoses  and  oil  exposure. 

B.  Coiled  Air  Brake  Hoses  Are  Exposed 
to  Temperatures  Significantly  Higher 
Than  Those  of  the  Ambient  Air 

NHTSA  concludes  that  Philatron  and 
supporters  of  its  petition  are  incorrect  in 
suggesting  that  its  hose  would  be 
exposed  to  temperatures  of  no  more 
than  134  "F.  They  based  their  beUef  on 
134  °F  being  the  highest  temperature  in 
the  brake  hose  environment  since  that  is 
the  highest  air  temperature  recorded  in 
this  country  (Death  Valley.  California, 
July  10, 1913).  That  reasoning  is  flawed 
in  several  respects.  First,  Philatron "s 
reasoning  overlooks  the  fact  that  an 
object  may  be  heated  to  temperatures 
greater  than  the  air  temperature  through 
direct  contact  with  the  sun's  rays  and 
radiation.  Parker  Hannifin  stated  that  its 
tests  have  showm  that  back-of-cab 
temperatures  can  average  significantly 
higher  than  ambient  temperatures  (e.g., 
back-of-cab  temperatures  of  130  "F  when 
ambient  temperatures  are  only  79  to 
92  "F).  The  SAE  said  that  the  134  "F 
temperature  So  which  Philatron  referred 
is  air  temperature,  and  does  not  take 


into  account  th^*  ir^'ct  radiation  effect 
of  the  sun. 

Second,  Philatron 's  argument 
overlooks  the  fact  that  the  brake  ho&e 
environment  may  be  heated  by  vehicle 
components  to  temperatures  exceeding 
the  general  air  temperature.  NHTSA 
agrees  with  the  commenters  who  believe 
that  coiled  hoses  can  be  exposed  to 
back-of-cab  temperatures  substantially 
higher  than  134  °F.  With  regard  to  what 
those  temperatures  would  bie,  the 
vehicle  manufacturers  estimate  the 
high-end  temperatures  to  be  from  130  to 
200  "F.  The  ISO  suggests  the  inside  of  a 
coiled  hose  should  be  resistant  to 
pressurized  air  saturated  with  oil  at  a 
temperature  up  to  176  "F. 

In  connection  with  this  discussion  of 
operating  temperatures.  NHTSA  notes 
that  it  and  Parker  Hannifin  separately 
conducted  elongation  tests  of 
Philatron's  coiled  tubing  at 
temperatures  typical  of  operating 
temperatures.  Each  set  of  tests  showed 
that  the  tubing  elongated  excessively  in 
a  short  period  of  tkne.  In  Parker 
Hannifin's  testing,  this  problem 
occurred  both  at  133  "F.  and  at  140  "F. 
In  NHTSA's  testing.  Philatron's  coiled 
tubing  elongated  excessively  at  130°. 
150 "and  1 70 °F  when  only  one  end  of 
the  assembly  was  attached  (one  end 
suspended). 

C.  The  Oil  Resistance  Requirement  is  an 
Accelerated  Test  and  Thus 
appropriately  Specifies  a  Temperature 
Higher  Than  Those  in  the  Real  World 

Philatron  argued  that  the  test 
conditions  for  the  oil  resistance  test  are 
more  severe  than  would  ever  be 
encountered  in  actual  use  and  are 
therefore  inappropriate.  While  Philatron 
is  correct  that  the  oil  resistance 
requirement  specifies  a  temperature  at 
least  sUghtly  higher  than  might  occur  in 
actual  use,  it  incorrectly  concludes  from 
that  fact  that  the  test  temperature  is 
inappropriate.  As  noted  by  many  of  the 
opponents  of  the  NPRM.  the  oil 
resistance  test  was  not  intended  to 
simulate  a  profile  of  anticipated 
exposure  in  actual  use.  The  test  is  an 
accelerated  test,  intended  to  simulate 
years  of  use  and  assess  a  brake  hose's 
resistance  to  hot  petroleum  products 
over  its  lifetime.  As  an  accelerated  test, 
it  necessarily  specifies  conditions  more 
stringent  than  those  that  would  be 
experienced  in  actual  use. 

The  oil  resistance  requirement  in 
Standard  106  originated  from  a 
requirement  in  SAE  J1402a  that  limited 
the  swell  of  materials  used  for  brake 
hoses  under  die  same  test  conditions  of 
the  ciurent  requirement  (immersing  the 
brake  hose  in  a  refined  petroleiun 
product  that  is  heated  to  212  "F.  for  70 


38352 


Federal  Register  /   Vol    58,  No    135   /  Friday.  July  16,  1993   /  Proposed  Rules 


houTsl   See,  35  FR  13'?8,  Au^us!  23, 
19^0;  as  C0!T«c1ed  at  35  FR  17055. 
November  5,  1970  The  S.\E  comment 
indire<:tly  indicates  that  the  purpose  of 
the  01:  resistance  requirement  is  to 
measure  the  curaulative  effect  of  oil  on 
brake  hoses 

NHTSA  b^'iieves  that  the  use  of  an 
decelerated  test  for  oil  resistance  is 
appropnate  NHTSA  bases  this 
conrlusion  in  part  on  the  long-term 
nature  of  the  problem  the  oil  resistance 
requirement  addresses.  SAE  noted  in  its 
comment  that  oil  has  a  "cumulative" 
effect  on  brake  hose,  i.e.,  once  absorbed 
into  the  hose  material,  the  oil  is  retained 
for  the  life  of  the  hose.  Further,  all  of  the 
brake  hose  manufacturers  commenting 
on  the  NTR.M  noted  the  need  for  an 
accelerated  test  to  measure  a  hose's  oil 
resistance.  Parker  Hannifin  provided  a 
succinct  explanationi 

Failure  of  a  material  to  pass  a  70  hour 
212*F  oil  test  will  translate  into  failures  after 
a  longer  penod  of  time  at  lower  temperatures. 
Oil  resistance  is  a  time/temperature 
phenomena  [sic]. 

Accelerated  tests  like  the  oil 
resistance  test  are  appropriate  to 
simulate,  in  a  laboratory,  years  of  on- 
road  use.  Accelerated  tests  are  often  the 
only  means  by  which  NHTSA  can 
reasonably  and  reliably  assess  the 
ability  of  an  item  of  equipment  to 
provide  safety  benefits  long  after  the 
item  was  sold.  Accelerated  tests  are 
especially  important  for  the  FMVSS's. 
because  under  section  108(b)(1),  only 
new  products  must  comply  with  the 
standards.  For  compliance  purposes,  the 
agency  cannot  test  a  product  that  has 
been  in  use  to  see  if  the  item  has  "aged 
well"  or  is  continuing  to  perform 
acceptably  after  a  period  of  time  in  use. 
Further,  it  would  not  be  practicable  to 
require  manufacturers  to  certify  that 
their  products  passed  a  test  of  several 
years  duration.  In  the  case  of  brake 
hoses,  NHTSA  has  concluded  that  the 
only  way  it  can  ensure  that  a  brake  hose 
will  be  able,  over  its  lifetime,  to 
•.\1thstand  high  temperatures  while 
exposed  to  oil  is  to  use  a  short  test  that 
simulates  years  of  use. 

Given  that  the  Chemical  Resistance 
Guide  for  Elastomers  indicates  that  EVA 
is  a  material  that  can  dissolve  "within 
minutes  to  years."  the  use  of  an 
accelerated  test  to  show  long-term 
effects  of  oil  and  temperature  on  brake 
hose  is  both  necessary  and  desirable. 
The  test  enables  the  agency  to  conclude 
that  a  brake  hose  that  does  not  fail 
under  the  high  temperature  and  other 
conditions  of  the  oil  resistance  test 
during  the  relatively  short  period  of  the 
test  is  unlikely  to  experience  problems 
when  exposed  for  years  to  the 


conditions  of  actual  use  The  test  also 
provides  a  necessary  marcm  of  safety 

NHTSA  notes  that  accelerated  tests 
are  common  In  the  FMVSS's  Standard 
106  has  an  accelerated  test  in  S7  3  12, 
the  zinc  chloride  resistance 
requirement.  This  test  is  intended  to 
ensure  that  the  brake  hose  will  not 
corrode  when  exposed  to  common  road 
salt.  However,  the  section  specifies  zinc 
chloride  as  the  test  substance,  even 
though  zinc  chloride  is  not  used  by  any 
State  or  municipality  as  road  salt.  The 
reason  for  specifying  zinc  chloride 
instead  of  road  salt  is  that  zinc  chloride 
is  far  more  reactive  and  corrosive  than 
road  salt.  These  attributes  allow  the 
evaluator  to  conclude  that  a  brake  hose 
that  does  not  corrode  after  being 
immersed  in  a  zinc  chloride  solution  for 
a  relatively  short  period  of  time  (200 
hours)  is  unlikely  to  corrode  when 
exposed  to  years  of  road  salt  residue. 
Accelerated  tests  are  also  found  in 
S7.3.3  (low  temperature  resistance),  and 
S5.3.3  (whip  resistance  requirement  for 
hydraulic  brake  hose). 

Other  FMVSS's  also  use  accelerated 
tests.  Examples  include  the  corrosion 
test  in  S8.4  of  Standard  108  (lamp 
exposed  to  a  salt  spray  for  240  hours) 
and  the  resistance  to  microorganisms 
test  in  S5.1(f)  of  Standard  209  (seat  belt 
buried  in  soil  for  two  weeks).  In  each  of 
these  cases,  the  agency  has  concluded 
that  the  item  of  equipment  will  be 
exposed  to  conditions  in  service  that 
could  give  rise  to  a  particular  t>'pe  of 
failure,  and  then  devised  a  test  that 
should  reveal  in  a  relatively  short  time 
if  a  particular  piece  of  equipment  is 
susceptible  to  such  a  failure. 

D.  Other  Issues 

Philatron  also  argued  that  the  only 
purpose  served  by  the  oil  resistance  test 
is  to  indirectly  require  the  use  of  nylon. 
The  oil  resistance  test  may  have 
originally  had  the  indirect  effect  of 
requiring  nylon.  However,  there  are  now 
available  materials  other  than  nylon  that 
meet  the  oil  resistance  test  and  the  other 
requirements  of  Standard  106.  In  fact. 
Philatron  uses  such  a  material  for  its 
"Marathon"  air  brake  hose  assemblies. 
These  assemblies,  which  it  is  now 
manufacturing  and  selling,  are  made  of 
hose  material  that  appears  to  meet  the 
oil  resistance  test. 

Further,  even  if  the  oil  resistance 
requirement  had  the  effect  of  indirectly 
requiring  nylon,  the  requirement  would 
be  consistent  with  the  provisions  and 
purposes  of  the  VSA.  Under  Standard 
106,  an  air  brake  hose  may  be 
manufactured  from  any  material  as  long 
as  the  hose  can  meet  the  performance 
requirements  of  the  standard.  The  oil 
resistance  test  specifies  test  conditions 


and  performance  criteria  thai  ensure 
that  materials  that  are  susceptible  to 
petroleum  products  cannot  be  used  for 
brake  hoses  If  it  happens  that  only 
hoses  made  from  nyion  materials  could 
meet  the  requirement,  such  a 
requirement  would  still  be  a 
"performance  standard,"  consistent 
with  the  VSA's  requirements  for  the 
R4VSSS. 

The  agency  further  concludes  that  the 
alleged  safety  problems  of  kinking  or 
cold  weather  cracking  with  nylon  coiled 
tubing  have  not  been  demonstrated  by 
the  information  submitted  in  response 
to  the  NPRM.  Supporters  and  opponents 
of  the  proposed  exclusion  were  sharply 
divided  about  this  issue,  but 
information  supportive  of  a 
determination  of  a  safety  problem  was 
not  submitted,  and  NHTSA  is  not  aware 
that  there  is  such  a  problem.  If 
information  becomes  available  showing 
the  possible  existence  of  a  significant 
safety  problem,  the  agency  will  take 
appropriate  artion  to  address  the  matter. 

E.  Different  Outcomes  of  the 
Inconsequentiality  and  Rulemaking 
Proceedings 

In  view  of  the  differences  in  the 

outcomes  of  the  proceedings  concerning 
Philatron's  inconsequentiality  and 
rulemaking  petitions,  NHTSA 
emphasizes  that  there  were  substantial 
differences  in  the  issues  presented  by, 
and  the  records  of,  the  two  proceedings. 
First,  the  evidence  of  a  safety  problem 
directly  resulting  from  noncompliance 
with  the  oil  resistance  requirement  was 
substantially  greater  in  this  proceeding. 
The  rulemaking  record  cont.ained  more 
information  on  safety  than  the  earlier 
proceeding.  Because  the  proceeding  on 
the  inconsequentiality  petition  might 
have  helped  focus  attention  on 
rulemaking  issues  about  Philatron's 
hoses  and  the  oil  resistance 
requirement,  the  agency  received  more 
than  three  times  the  number  of 
comments  on  the  rulemaking 
procedures  than  on  the 
inconsequentiality  petition.  The 
commenters  in  the  rulemaking 
proceeding  were  more  diverse  in  their 
areas  of  expertise,  and  many  appeared 
to  have  no  financial  interest  in  the 
outcome  of  the  regulatory  action.  In  the 
proceeding  on  the  inconsequentiality 
petition,  the  agency  received  comments 
primarily  from  Philatron's  competitors  - 
and  it.s  dealers  and  distributors.  Ln  the 
rulemaking  proceeding,  NHTSA 
received  com.ments  from  those  parties, 
but  also  from  the  Society  of  Automotive 
Engineers,  manufacturers  of  heavy 
trucks  (e.g..  Ford,  Navistar,  PACCAR, 
Freightliner),  and  manufacturers  of 
brake  hose  material  (e.g.,  Elf  Atochem 
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c'.nd  General  Electric).  These 
commenters,  which  opposed  the 
proposed  changes,  provided  safety 
information  that  NHTSA  evaluated  and 
found  persuasive.  Also,  the  agency 
conducted  testing  of  Philatron  hoses  for 
this  proceeding  because  of  the 
impUcations  (discussed  below)  on  the 
manufacture  of  all  future  brake  hoses. 
The  testing,  discussed  in  section  IV, 
disclosed  potential  problems  with 
Philatron  hoses  concerning  coil 
retention  in  elevated  temperatures. 
The  second  difference  is  that  the 
inconsequentiality  proceeding 
concerned  a  comparatively  limited 
number  of  assemblies  (45,400)  produced 
by  Philatron  in  one  year  (1991)  while 
this  proceeding  involved  the  much 
larger  number  of  hoses  that  will  be 
manufacture:  ;:  r.  ture  years,  not  only 


by  Philatron  but  possibly  also  by  other 
manufacturers.  A  change  to  the  standard 
that  allowed  companies  to  commence 
unlimited  production  of  a  previously 
prohibited  hose  design  would 
substantially  magnify  any  potential  risk 
to  the  public. 

Third,  the  inconsequentiality 
proceeding  was  retrospective,  focusing 
on  the  safety  significance  of  the  failure 
of  brake  hoses  previously  produced  by 
Philatron  to  comply  with  Ae  oil 
resistance  requirement.  This  rulemaking 
proceeding  was,  by  contrast, 
prospective,  looking  at  whether  all 
future  brake  hoses  should  be  excluded 
from  the  oil  resistance  requirement  and. 
if  so,  whether  they  should  be  required 
to  meet  new  requirements  to  prevent  a 
degradation  of  safety. 


F.  Conclusion 

For  the  reasons  set  forth  above,  the 
agency  concludes  that  coiled  air  brake 
hoses  are  exposed  to  petroleum 
products  at  elevated  temperatures  while 
the  hoses  are  in  service,  and  that  such 
exposure  could  cause  the  hoses  to  fail 
if  they  were  not  manufactured  to  meet 
the  oil  resistance  requirement  of 
Standard  106.  Accordingly,  the  agency 
has  decided  to  terminate  this 
rulemaking  action. 

Authority:  15  U.S.C.  1392, 1401, 1403, 

1407;  delegations  of  authority  at  49  CFR  1.50. 

Issued  on:  July  13, 1993. 
Barry  Felricc, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc  93-16985  Filed  7-15-93;  8  45  tml 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Service 

[Dock«t  No.  93-087-1]  ' 

Receipt  of  a  Permit  Application  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animdl  and  Plant  lieaixh 
Inspection  Ser\':r:H.  l/'^DA 
ACnON:  Notice 

SUMyARY:  We  are  advis;ng  th«  public 
that  an  application  for  a  permit  to 
rfliease  geneticaiiy  engineered 
organisms  in?o  the  environment  is  being 
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reviewed  by  the  Animal  ar.d  Plant 
Health  Inspection  Service  The 
application  has  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  application 
rnfer«;h:ed  m  this  notice,  with  any 
confiiieriiiai  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SVV  , 
Washington,  DC,  between  8  am  and 
4:30  p.m..  Monday  through  Friday. 
except  holidays  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
calf  ahead  on  (202)  69f,)-2«l7  to 
facilitate  entry-  into  the  reading  room 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  f)erson 
listed  under    FOB  FURTHER  INFORMATION 
COffTACT  ■' 

FOR  FURTHER  INFORMATION  CONTACT:  Dt 
Arnold  Foudm,  Deputy  Dirertor. 
Biotechnology  Permits,  BBEP.  APHIS. 
USDA.  room  850.  Federal  Building, 


6505  Belcrest  Road.  Hyattsville.  MD 
20782, (301)  436-7612. 

SUPPLEMENTARY  (NFORMA-HON:  The 

regulations  in  7  CFR  part  340, 
"Iiitroduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  info 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment: 


[Docket  No  9^ 

Availability  c 
Biological  Pr 
Licenses  an< 
Biological  Pr 
Suspended, 


AppiicatKxi  nomber 

Apoitcant 

Date  re- 
ceived 

Organisms 

Field  test  loca- 
tion 

93-167^1        

_^_^_— — — „ — -J 

Un(versity  of  Ha- 
waii. Manoa 

06-16-93 

Lettuce  plants  geneticaiiy  engineered  to  express  resistance  to  to- 
mato spotted  w'lt  virus 

Hawaii 

Done  In  Washington,  DC.  this  12th  day  of 
)uly  1993. 
Terry  L.  Hediey. 

Acting  Admirnstrator  AnuTial  and  Plant 

Health  Inspection  Service 

IFR  Doc   gj-'.^Wl  Filed  7-15-93:  8:45  ami 
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[Docket  No,  93-025-2] 

Public  Meeting;  Veterinary  Biologies 

agency:  Ani.mal  and  Plant  Heaan 
Inspection  Service,  L'SD.A. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  IS  the  second  notice  to 
producers  of  vetennary  biologies  and 
other  interested  persons  that  we  are 
holding  the  fifth  annua!  public  meeting 
to  discuss  current  regulatory  and  policy 
issues  related  to  the  m.anufatrture  and 
distribution  and  use  of  veterinary 
biological  products. 


Place,  Dates,  and  Tunes  of  Meeting  The 
fifth  annual  public  meeting  will  be  held  in 
the  Scheman  Building  at  the  Iowa  State 
Center,  Ames,  LA,  on  Tuesday  August  10, 
1993.  from  8  a.m.  to  5  p.m  ,  and  Wednesday, 
August  11. 1993.  from  8  a  m  to  4  p  m 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lorie  Lykins,  Veterinary  Biologies 
Field  Operations;  Biotechnology, 
Biologies,  and  Environmental 
Protection;  Animal  and  Plant  Health 
Inspection  Service;  US.  Department  of 
Agriculture;  223  South  Walnut  Avenue. 
Ames,  lA  50010;  telephone  (515)  232- 
5785:  fax  (515)  232-71 20 


SUPPLEMENTARY  INF0RMATK5N: 


T? 


le 


Aniii.ai  and  Plant  Health  Inspection 
Service  previously  announced  that  it 
would  be  holding  the  fifth  annual 
public  meeting  on  vetennarv'  biologies 
in  Ames,  lA,  in  August.  1993  (See  58  FR 
19234-19235,  April  13,  1993)  In  its 
notice  for  the  meeting,  APFUS  requested 
interested  persons  to  submit  topics  to  be 
included  in  the  meeting's  agenda.  Based 


on  the  submissions  received  and  other 
considerations,  the  agenda  for  the  fifth 
annual  meeting  includes,  but  is  not 
limited  to,  the  following  topics, 

1.  Program  updates; 

2.  Chiration  of  immunity, 

3.  In  vitro  testing  and  recertification 
of  references; 

4.  Good  laboratory  practice 
considerations; 

5  Public  perception  of  Ucensed 
products; 

6.  Computer  validation  related  to 
electronic  transfer  of  information; 

7.  Endotoxins  and  their  relation  to 
safety; 

8  Program  operations; 

9  New  pathogenic  strains. 

10.  Breakout  sessions  will  be  held  on 
the  following  topics:  Erysipelothrix 
bacterin,  poultry,  biotechnology,  and 
VBFO  issues. 

A  portion  of  the  meeting  will  be  held 
for  open  discussion,  during  which 
attendees  will  have  the  opportunity  to 
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present  their  views  on  any  matter 
concerning  the  APHIS  veterinary 
biologies  program  Comments  may  be 
either  impromptu  or  prepared  Persons 
wishink^  to  make  9  prepared  statement 
should  indicate  their  intention  to  do  so 
at  the  time  of  registration,  by  indicating 
the  subject  of  Lheir  remarks  and  the 
approximate  time  they  would  like  to 
speak.  APHIS  welcomes  and  en.rcLrages 
the  presentation  of  comments  at  the 
meeting. 

Registration  forms,  lodging 
information,  and  copies  of  the  complete 
agenda  may  be  obtained  from  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT."  Advance  registration  is 
required.  The  deadline  for  registration  is 
August  2,  1993. 

Done  in  Washington.  DC,  this  12th  day  of 
July  1993. 

Lonnie ).  King, 

.4cfing  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 
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[Docket  No  93-081-1] 

ns,  the                   ^^H 
section                 I^H 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 

Bviewing               I^H 

Licenses  and  U.S.  Veterinary 

a  permit               i^H 

Biological  Product  Permits  Issued, 

Suspended,  Revoked,  or  Terminated 

AGENCY:  Anima!  and  Plant  Health 

^^^1 

Inspection  Ser%'ice,  l'SD.'\ 
ACTION:  Notice 

eld  test  loca-           ^H 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licen,ses  and  veterinary 
biological  product  permits  that  were 
issued, suspended, revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Ser\'ice,  during  the 
month  of  May  1993,  These  actions  have 
been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies,  BBEP.  APHIS. 
USDA,  room  838,  Federal  Building. 
6505  BelcTBSt  Road,  Hvattsville.  MD 
20782.  (301)  436-«245,  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 
mailing  list,  WTite  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 


even,^  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Vims-Serum.-Toxin  Act  {21  U  S  C 
151  et  seq  )  shall  hold  an  une^pirea 
unsuspended.  and  unrevoked  I'.S. 
Veternary  Biological  Produd  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whetiier  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biologiu:!  pr.J..  '^   h  '  are  subject  to 
the  Virus-S-nj"   T;  xm  .\ct  (21  U.S.C. 
151  et  seq.j  sua!!  :i:;ld  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulfttions  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
detenr.in;:^  '\  hether  a  license  shall  be 
issued,  ai;i  ine  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  desrmining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  ;->  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U  S  Vet«rinar,  Biological 
Product  Permits, 

Each  month,  the  Vetenc^ry  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  Ust 
of  licenses  and  permits  that  have  been 
issued, suspended, revoked,  or 
terminated  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
May  1993  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons  To  be  placed  on  the  mailing  list 
)  ou  may  call  or  write  the  person 
designated  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

Done  in  Washington,  DC,  this  12th  day  of 
July  1993 

Tern'  L.  Medlev. 

Acting  Administraior  Ammo]  and  Plant 

Health  Inspection  Ser\-ice. 

IFR  Doc  93-16900  Filed  7-15-93;  8:45  am] 
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Commodity  Credit  Corporation 

Sugar  and  Crystalline  Fructose 
Marketing  Allotments 

AGENCY:  Commoditv  Credit  Corporation, 
USDA. 


ACTION:  N 


SUMMARY: 


s  r  tice  affirms  the 
&;  :     -:.  h-:  p  ;   r ade  on  June  30. 1993 
by  the  Acting  Secretary  of  Agriculture 
(hereinafter  "the  Secretary")  that 
marketing  allotments  have  been 
established  for  sugar  and  crystalline 
fructose  for  fiscal  year  1993.  The  overall 
allotment  quantity  for  sugar  is  7.770 
million  short  tons  (MST).  The  beet  sugar 
allotment  is  4.1492  MST  (53.4  percent), 
and  the  cane  sugar  allotment  is  3.6208 
MST  (46.6  percent).  State  cane  sugar 
allotments  and  individual  sugar  beet 
and  sugarcane  processor  allocations  are 
provided  in  this  notice.  The  marketing 
allotment  for  crystalline  fructose 
manufactured  from  com  is  159,757 
short  tons. 

FOR  RJR^EP  !><F0.-1U,*Ti:>k,  .CONTACT: 
Rglhj."".  .j.  iiii.Ty .  i^,.rt»v,.vv;,  ^^tjeleners 
Analysis  Division,  Deputy 
Administrator  for  Policy  Analysis, 
Agricultural  Stabilization  and 
Conservation  Service,  room  3739,  South 
Agriculture  Building,  U.S.  Department 
of  Agricuhure  (USDA).  P.O.  Box  2415, 
Washington,  DC  20013-2415;  or  FAXlo 
202-720-8261:  or  telephone  202-720- 
3391. 

Sta'uliirv  Bm  ki^nuinri 

Section-'    .    1 )  of  the  Agricultural 
Adjustment  A^:  uf  1938,  as  amended  (7 
U.S.C.  1359cc(g)(l))  (the  "1938  Act"), 
provides  for  the  establishment  of 
marketing  allotments  for  sugar  for  a 
fiscal  year  or  portion  thereof  based  upon 
quarterly  reestimates  of  sugar 
consumption,  stocks,  production,  and 
imports  for  the  fiscal  year.  Pursuant  to 
section  359b(A)(2)  of  the  1938  Act, 
marketing  allotments  for  sugar  must  be 
established  if  imports  of  sugar  for 
consumption  in  the  United  States  (other 
than  sugar  imported  for  the  production 
of  polyhydric  alcohol  or  to  be  refined 
and  reexported  in  refined  form  or  in 
sugar  containing  products)  will  be  less 
than  1,250,000  short  tons,  raw  value. 
Section  359b(a)(l)(c)  provides  that  the 
estimate  of  imports  of  sugar  shall  he 
based  on  the  difference  between  (i)  the 
sum  of  the  quantity  of  estimated 
consumption  and  reasonable  carryover 
stocks  and  (ii)  the  quantity  of  sugar 
estimated  to  be  available  from 
domestically  produced  sugarcane  and 
sugar  beets  and  from  carry-in  stocks. 
Section  359b(c)  of  the  1938  Act  provides 
that  for  any  fiscal  year  in  which  sugar 
marketing  allotments  are  estabhshed. 
the  Secretary  shall  establish  allotments 
for  the  ma;  kti  i  n^  by  manufacturers  of    . 
crystalline  fr  .  1  jm-  r  wnufacttired  from 
com,  at  a  toia.  levn.  i.ot  to  exceed  the 
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equivalent  of  20C,000  'ons  of  sugar,  ra-^ 
vai'je,  durng  the  fiscal  year 

Section  359rfb)  of  tha  1938  Act 
prcvidss  that  the  SefTPtary  shall 
establish  the  overall  allotment  quantity 
of  s'>'i;3r  bv  'i^^d u'-f.n^  from  the  sum  of 
the  'ss'-zTiatfld  niear  consumpMon  and 
r*>-:i-.Tr;?h!p  carrv&vo'  stDCxs  for  'he  fiscal 
v»Hr  d'  rZ'^'lOCC  short  tens,  raw  value 
a:  ■•    .''.  =i~r\-.n  i*::-..jkS  of  sugar 
P  irs-.iant  to  sections  359c{c)  and  (d)  of 
tne  1938  Act,  the  Secretary  must 
establish  overall  beet  sugar  and  cane 
sugar  allotments  by  using  percentage 
factors  established  on  the  basis  of  past 
marketings  of  sugar,  processing  and 
refining  capacity',  and  the  ability  of 
processors  to  market  the  sugar  covered 
under  the  allotments.  Section  359c(0  of 
the  1938  Act  provides  that  the  cane 
sugar  allotment  shai;  be  hjrther  allotted 
among  the  5  States  in  the  United  States 
in  which  sugarcane  is  produced  on  the 
basis  of  past  marketings  of  sugar, 
processing  capac:*y  and  the  ability  of 
processors  to  market  the  sv:s;ar  covered 
under  the  aliotrrients  Section  359d(a)  of 
tile  1933  Art  provides  for  the  allocation 
among  processors  of  the  State  cane 
su'gai  allotments  and  the  beet  sugar 
aiiotment  after  such  hearing  and  on 
such  notice  as  the  Secretary  by 
reculation  may  prescribe,  in  su;,h 
manner  and  in  such  quantities  as  to 
provide  a  fair,  equitable,  and  efficient 
distribution  of  the  ailocation.s  by  taiung 
into  consideration  processing  rapacity, 
p<ist  marketings  of  sugar,  and  the  ability 
of  each  processor  to  market  sugar 
covered  by  that  por.ion  of  the  allotment 
allocated  In  addition,  section  359f(b) 
provides  that  whenever  a  State 
allotment  is  established  and  thnre  are  in 
excess  of  250  producers  in  such  Slate. 
the  Secretary  is  required  to  determine, 
for  each  such  State  allotment,  whether 
the  production  of  sugar,  in  the  aDs*>n<  e 
of  proportionate  sha-es,  will  be  grea'*>; 
than  the  quantity  needed  to  enable 
processors  to  fiii  the  State's  allotment 
and  provide  a  normal  carryover 
inventory  and.  if  so.  establish 
proportionate  shares  for  the  crop  of 
sugarcane  that  is  harvested  during  the 
fi.ic.Al  year  the  allotment  is  m  effect. 

An  interim  rule  governing  the 
administration  of  marketing  allotments 
for  sugar  and  crystalline  fpjclose  was 
published  in  the  Federal  Register  on 
July  6.  1993  (58  FR  36120), 

Fourth  Quarter  Ree«timale  of  Sugar 
Consumption,  Stocks,  Production,  and 
ImporU  for  Fiscal  Year  1993 

Pursuant  to  section  359b(aK2j  of  the 
1938  Act.  the  Secretary  has  reeslimated 
the  quantities  of  sugar  consumption, 
stocks,  production,  and  imports  in  tiie 


United  Stales  (including  Puerto  Rico) 
for  fiscal  year  1993  as  folicws: 


C--<rs,j'^,C"  ■ 


■'CWi,9ij 


(carry- 


r-HtMt    ending 
'  .-i'    stocks  ..>...^__~. 

r  i  \X,v<C uCitI    _.....„. 

Beginning  (cary-^))  stocks 
Imports „ 


MST,  ra»» 
vaJue 


imported  into  the  United  States  during 
the  fiscal  year  in  order  to  achieve  a 
rea.sonable  level  of  ending  stocks  would 
be  less  than  1.25  million  short  tons,  raw 
v^iue. 


9  056     Notice 


1.432 
7.771 
1.468 

1  2-15 


The  level  of  ending  stocks  that  is 
"reasonable"  must  be  determined  in 
light  of  the  purposes  of  the  sugar 
program  and  the  current  sugar  market 
conditions.  The  Commodity  Credit 
Corporation  (CCC)  provides  price 
support  for  domestically  produced  sugar 
beets  and  sugarcane  through 
nonrecourse  loans  to  sugar  beet  and 
sugarcane  processors  in  accordance 
with  the  provisions  of  section  206  of  the 
Agricultural  Act  of  1949,  as  amended.  In 
addition,  section  902(a)  of  the  Food 
Security  Act  of  1985  requires  that  the 
President  "use  all  authorities  available 
to  the  President  as  is  necessary  to  enable 
the  Secretary  of  Agriculture  to  operate 
the  sugar  program  established  under 
section  206  of  the  Agricultural  Act  of 
1949  at  no  cost  to  Uie  Federal 
Government  by  preventing  the 
accumulation  of  sugar  acquired  by  the 
Commodity  Credit  Corporetion,' 

The  cxirrent  situation  and  outlook  for 
sugar  in  fiscal  year  1993  indicates  that 
the  probability  ol  forfeiture  of  sugar 

f)ledged  as  collateral  for  price-support 
oans  is  high  because  refined  beet  sugar 
f trices  are  about  1  cent  per  pound  below 
oan  redemption  levels.  Marketing 
allotments  are  the  only  remaining  ec'ion 
that  can  be  taken  in  fiscal  year  1993  to 
attempt  to  raise  market  prices  to  levels 
which  would  provide  effective  price 
support  and  avoid  costs  to  the  Federal 
Government.  .\nv  level  of  ending  stocks 
at  or  above  1.433  MST  determined  to  be 
"reasonable"  would  not  trigger 
marketing  allotments  and  would  ■.  ery 
likely  leave  market  prices  depressed  at 
levels  that  would  result  in  forfeitures  of 
sugar  held  as  collateral  under  the  price- 
support  loan  program  .^  dete.'rainatlon 
of  reasonable  ending  sto<:ks  of  less  than 
1 .433  MST  would  trigger  marketing 
allotments,  which  would  have  the  effect 
of  raising  sugir  prires  by  reducing 
marke'mgs  cf  refined  beet  sugar  in  th-* 
July-Septemter  period.  Therefore,  a 
level  of  ending  stocks  of  1  432  MST 
would  be  reasonable  in  light  of  the 
objectives  of  the  sugar  program  of 
assuring  an  adequate  supply  of  sugar  to 
the  U.S.  market  while  avoiding  costs  to 
the  Federal  Government.  Accordingly, 
the  quantity  of  sugar  needed  to  be 


Pursuant  to  sections  359c(g)(l)(B)  and 
1 '  lb[L]  of  the  1938  Act,  the  Secretary  of 
A;,-iculture  has  established  allotments 
for  the  marketing  of  sugar  and 
crystalline  fructose  during  fiscal  year 
1993.  In  addition,  the  Secretary  has 
made  the  following  determinations: 

1.  The  fourth  quarter  reestimate  of  the 
quantities  of  sugar  consumption,  stocks, 
production,  and  imports  in  the  United 
States  (including  Puerto  Rico)  for  fiscal 
year  1993  is  as  follows: 


Consumpflon  

Reasonable    ending    (carry- 
over) stocks  

Production  

P«-inning  (carry-in)  stocks  ... 

IfT'CKl'IS    


MST.  raw 
value 


9.056 

1,432 
7.771 
1.468 
1249 


2.  The  overall  allotment  quantity  for 

sugar  is  7.770  MST. 

3,  The  percentage  factors  for  the  beet 
sugar  and  raw  cane  sugar  allotments  are 
53  4  percent  and  46.6  percent, 
respectively  The  Secretary  established 
the  percentage  factors  for  the  beet  sugar 
and  cane  sugar  allotments  on  the  basis 
of  past  marketings  of  sugar  (defined  as 
the  average  of  marketings  of  sugar  from 
the  1985  through  1989  crops,  excluding 
the  highest  and  lowest  years), 
processing  and  refining  capacity 
(defined  as  the  highest  year's 
production  in  the  preceding  5  crop 
years),  and  the  ability  of  processors  to 
market  the  sugar  covered  under  the 
allotments  (defined  as  the  crop-year 
production  estimate  for  the  fiscal  year  m 
which  allotments  are  implemented).  In 
order  to  make  the  percentage  factors 
fair,  equitable,  and  efficient,  the  three 
cjiteria  were  weighted  equally  The  data 
used  to  determine  the  percentage  factors 
are  as  follows  (in  thousands  of  short 
tons): 


Past  marKetings  

Processing  capacity 

Ab4lity  to  market  

Average 


TST 


Beet  sec- 

Cane 

tor 

sector 

3.430 

3.341 

4,012 

3,494 

4,340 

3,431 

3.927 

3.422 

(53.4%) 

(46  6%) 

4,  The  beet  sugar  allotment  is  4,149.2 
MST. 


»?- J I 
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5  The  cane  su£Hr  aHotment  is  3.620  8 

f)  Tht'  State  'ranF  s.;gR-  allotments  for 
each  of  the  5  Statf^  ;:;  '^h- 
sugar  is  producna  are 


'n'A  (  h:'e 


loois<aria  ... 

*-a*aH 

'(j«a3  

P'jerto  Rico 


TST 


7.  Proposed  rriarkev^]^:  aiiocatioiis  for 

fiscal  year  lO?" '  f  h  n  ,r  .ustically 

1.701.8    prod u red  tn*"'  '^  .^tft*  and  raw  cane  sugar 
879  9    ^  ^'^  &^gax  t>t*«t  processors  and 
115  9    sugarcane  processors  are  as  follows: 
90.5 


Table  A.— Sugar  Beet  processors 


A-^ajgar-arao  Sj<jar  Gor-ipany  

A,'-i.9nc^ri  CysJa  Suga-  Company „. 

Dei'a  S:jga'  C^jr;x:"ai>.'y    

3'ea;  ^aK9S  Sooe'  C-;>noany 

'-'■oil*  Sj-ga--  Corco'a!i.X'    

'v'tchiga^  Suga-  C'yiDa"!  

h/.-.r  Oai,^  t^anr^e'S  Cd'.'PG't^t^^e   

Vc^i'D'  Su'Cjar  C'.:>r'T.a-'"f  

Savannah  Food   nc-jsnes  -ACSEP  Divtsion) 
SD'^f^e'-'^  Micnes-3!a  Bee;  Su^^a*  Q:ci''«!';i'".e 

Sp'ecKe^s  Sjgaf  Company,  l.^c 

Westem  Sugar  Company 


Thousand  ahoft 

lont.  raw  value 

•quivalani 


800.796 

904.526 

41.492 

S3  940 

742.707 

248  952 

182.565 

136  924 

20.746 

257.250 

282.146 

477.158 


Table  B.— Sugarcane  Processors 


•ec 

Cane 

sectDf 

430 

3.341 

012 

3,494 

34C 

3,431 

927 

3,422 

4%) 

(46  6=-,) 

anl  IS  4,149.2 


f^ionda' 

Atlantic  Suga'  Ass-DCiancf   '^k   

0>ieeianta  Co-'pc-'ratior        

Osceola  Fa.'^s  Con--pa^y   

Suga^  Ca^  G'owen;  Ckiop«rat!ve  of  Flofkla  

"ausf^an  Sijoa'  Corpc'acc'^       

L,  S  .Soga-  O;.vt::o-ation 

wDu'Siar-a 

Air^a  PiantattC"-   -^td  : 

B'eajx  B-^oge  Sugar  C/Ooperative    

Caife  &  Graugnard    

Cajun  Sugar  Coopefative  Inc   

CakTwai;  Sugars  Coope^atwe   inc 

Co'a-Texas  M^g  '3on-ipary,  irtc 

Du'gas  &  LeblarK   Ltd         

Eva"  'lali  Suga;  Coope'dt've  inc 

■viiepwooc  C^Dooerativ^e   i'c        

'-'a"y  Laws  &  Corr^pa^y   'r,c       

r•«^a  Sugar  C^x>«-ative,  i-x;     

jeanerette  Sugar  Compar-y   i'->c  

^a'ou'che  Sugary  Co-poratior.  

M  A   Patoui  A  Sons   Ltd     

Raceiand  Sugar  Inc  

St  James  Sugar  Cooperative   Inc  

St  Maror  Sugar  C-ooperafve   ir>c 

St  Ma'v  Sugar  Cix>p6rat:ve,  i;'>c 

Savce  industries  inc  „ 

Sterling  Suga's    inc     

HaAau 

Ha'TiaKua  Sugar  Company',  l,r,;  

Hawaiian  Commercial  4  Suga'  C^'    

Hilo  Coast  Processing  Cc-  ;€   Brewe'  and  Co.,  Lid.) 

Ka  u  Agnbusiness  Compa/-v   Inc  

Kekaha  Sugar  Co  ,  Ltd     

Lihue  Plantat)or  Compary   Ltd  

McBry^  Sugar  Company   Ltd  

Oahu  Sugar  Company,  ltd        

Olokele  Sugar  Company,  Ltc     

Pioneer  Mt«  Company.  Ltd  

Wa.alua  Sugar  Co    inc 

Texas 

Rio  Grande  Valley  Suga'  Growe-s   ,."< 


Thousand  short 
tons,  raw  value 


127.634 
304  620 
190.600 
289.303 
124.230 
665  398 

35.810 
28.315 
8.328 
50.801 
34  978 
59  962 
37476 
44.971 
34.145 
29  981 
38  309 
41  640 

45  804 
86.611 
56  630 
42473 
33.312 
39142 
35.810 
48.302 

124  940 
230.523 
76.548 
56.311 
51.912 
58.951 
43.993 
80.067 

46  633 
44  873 
65.110 

115,866 
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Table  B.— Sugarcane  Processors — Continued 


P-jerto  Rico, 
Coioso 
MercQdfta 

Plata    

Rcig 


Thousand  s^■crt 
tons,  raw  value 


24  4.41 
17.108 
20.458 


8  The  overall  aiiotment  in  fiscal  year 
1^3  for  -he  marketing  of  crystalline 
fr,::^'  ■^p  -manufactured  from  com  is 
139. r5'  snort  tons.  Allotments  will  be 
established  for  the  two  U.S. 
manufacturers  of  crystalline  fructose, 
and  they  will  be  notified  of  such 
allotments  by  certified  mail. 

9.  There  are  in  excess  of  250 
sugarcane  producers  in  Louisiana;  the 

production  of  sugar,  ;n  the  absence  of 
propiTrtionate  shares,  has  been  greater 
tiian  the  quantity  needed  to  enable 
processors  to  fill  the  State's  allotment 
and  provide  a  normal  carryover 
inv8ntor>-;  and,  proportionate  shares 
will  be  established  for  the  crop  of 
sugarcane  that  was  harvested  in 
Lcui^iana  during  fiscal  year  1993. 

S  sn-ri  a;  Washington,  DC  this  13th  day  of 
luiv  19-' 
Bruce  R  Weber 

Ast.r.i^  Exfcuti\-e  Vice  President,  Commodity 
Lredii  Z  rporation. 
iFR  Doc.  93-17052  Filed  7-14-93;  12:37  pm| 


Forest  Service 

Ski  Lifts,  Inc  Master  Plan,  Mt.  Baher- 
SnoquaimJe  Nationei  Forest,  King  and 
Klttltae  Countlee,  WA 

AGEHCv  Forest  Service,  USDA. 

actiON:  Notice;  intent  to  prepare 
er.v.ronmental  impact  statement. 

SCMMAPv  """-e  USDA.  Forest  Service 
w  ;:  prnr  rre  an  environmental  impact 
std'e.Tient  (EIS)  on  a  proposal  to  upgrade 
and/or  relocate  facilities  at  four  ski  areas 
in  Snoqualmie  Pass,  Washington; 
Snoqualmie  Summit,  Ski  Acres,  Hyak 
and  Alpental  Ski  Areas.  The  proposal 
includes  expanding  the  pwrmit  area  in 
the  Lodge  Lake  and  Rockdale/Frog  Lake 
areas  (Approximately  300  acres). 
Projects  proposed  in  the  expansion  area 
include  construction  of  five  chairlifts 
and  a  limited  service  building.  Portions 
of  these  ski  arsa^  ir*'  oi  lands 
administered  by  the  .Mt  Baker- 
Snoqualmie  National  Forest  and  are 
operated  under  a  Sper.a!  I'se 
Authorization 


DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  September  15, 1993. 
AOORESSES:  Send  written  comments  ar.d 
suggestions  concerning  the  management 
of  this  area  to  Rudy  Edwards,  District 
Ranger,  North  Bend  Ranger  District, 
42404  SE.  North  Bend  Way.  North  Bend, 
WA  9S045 
FOfl  fURTHeR  i(-»fC  -mk-^OH  COHTACT. 

Larry  Donovan,  E]S  Team  Leader, 
Sufwrvisor's  Office.  Mt.  Baker- 
Snoqualmie  National  Forest,  21905  64th 
Avenue  W.,  Mountlake  Terrace  W.^ 
98043.  Phone  (206) 744-3403 
SUPPtEMEN^ABr  1MF0RMAT10K.  Th" 
master  piaii  fur  ^acquanTwti  Su:n,':,.t  ar;d 
Ski  Acres  was  completed  in  1984, 
Hyak's  was  completed  in  1983  and 
Alpental's  master  plan  was  revised  in 
1989.  With  the  recent  acquisition  of 
Hyak,  Ski  Lifts,  Inc.  now  owns  all  of  the 
ski  areas  at  Snoqualmie  Pass.  With  each 
area  having  its  own  master  plan,  they 
have  all  been  managed  as  separate  areas. 
With  the  completion  of  the  new  master 
plan,  the  intent  is  to  have  all  the  areas 
operate  as  one  unit. 

The  Ski  Lifts,  Inc.  Master  Plan  EIS 
will  tier  to  the  Forest  Plan  EIS's  for  the 
Wenatchee  and  the  Mt.  Baker- 
Snoqualmie  National  Forests,  which 
provides  goals  and  objectives,  forest 
wide  standards  and  guidelines, 
management  area  standards  and 
guidelines  and  management  area 
descriptions  that  will  be  utilized  for 
implementing  projects  on  the  Forest.  If 
one  of  the  decisions  made  is  to  expand 
the  permit  boundary,  the  Forest  Plans 
will  be  amended. 

The  Ski  Lifts,  Inc.  permitted  area  is 
within  the  Management  Unit  for  the 
Alpine  Lakes  area  The  Forest  Plans 
provided  for  areas  within  the 
Management  Unit  of  Alpine  Lakes  to  be 
managed  according  to  the  Record  of 
Decisions,  Selected  Alternative,  Alpine 
Lakes  Area  Land  Management  Plan 
Final  Environmental  Impact  Statement. 
The  current  allocation  of  the  lands 
permitted  to  Ski  Lifts,  Inc.  is.  Developed 
Site.  The  areas  proposed  for  expansion 
are  allocated  to  Scenic  Forest  and  the 
Denny  Creek  Recreational  Area. 

The  Ski  Lift,  Inc.  permit  covers  1,864 
acres  of  National  Forest  land  and 


approximately  1,500  acres  of  private 
land.  Altogether,  the  area  operates  35 
lif^s  cif  whirH  24  are  clairlifts  and  18  of 
those  a.i-e  at  least  partially  located  on 
National  Forest  land.  There  are  also  a 
number  of  lodges,  maintenance  facilities 
and  ski  school  buildings  on  both 
National  Forest  and  private  land. 

Issues  currently  identified  to  be 
addressed  in  the  EIS  include  the 
potential  effects  of  proposed  projects  on; 
VVa'er  quality,  biological  diversity, 
barkrnuntr\-  skiing,  visual  quality, 
socic-er.onomics,  impacts  to  Denny 
CrePK  Rerreational  Area  and  threatened 
and  endangered  spetnes. 

The  scope  of  the  proposal  includes 
expanding  the  permitted  area  in  size  by 
approximately  300  acres  in  the  Lodge 
Lake  and  Frog  Lake/Rockdale  Lake 
areas.  Expansion  into  these  area  would 
involve  the  development  of  5  chairlifts; 
associated  ski  run  clearing;  and  limited 
sen'ice  building  Besides  the  expansion 
proposal,  the  Ski  Lif»s,  Inc.  proposal 
includes  updating  and'or  relocating  of 
existing  facilities  consisting  of 
repositioning  of  numerous  chairs  at  all 
of  the  areas;  upgrading  existing  base 
lodge  service  facilities,  construction  of 
additional  customer  service  buildings; 
development  of  multi-season  amenities 
such  as  mountain  bike  trails,  horseback 
trail  rides,  interpretive  tours  and  a  water 
and/or  alpine  slide;  development  of 
huts  for  cross  country  skiing; 
development  of  a  new  snowplay  area: 
supplying  sewer  and  water  to  the 
Thunderbird  Restaurant  and 
reconstruction  of  some  of  the  road 
systems  at  the  areas.  Implementation 
could  begin  in  summer  1996  and  would 
continue  for  approximately  10  years. 

The  site-specific  environmental 
analysis  provided  by  the  Ski  Area  EIS 
will  assist  the  Forest  Supervisor  in 
determining  which  improvements  are 
needed  to  meet  the  following  objectives: 
Accommodate  predicted  shcrt  and  long- 
term  demand  fcr  skiing;  continue  and 
enhance  the  supply  ot  high  quality 
recreational  opportunities;  maintain  the 
viability  of  the  permittee's  operation 
and  sustain  the  resource  uses  and 
amenity  values  which  the  Puget  Sound 
community  and  many  visitors  depend 
on  and  enjoy.  Alternative  developnae.-.t 


comments. 


constructio 
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iusand  short 
5.  raw  value 


plans  will  be  carefully  examined  for 
iheir  potential  impacts  on  the  physical, 
biological  and  social  environments  so 
their  tradeoffs  are  apparent  to  the  public 
and  Forest  Supervisor. 

A  range  of  alternatives  for  the  master 
p!an  will  be  considered.  One  will  be  Ski 
Lift,  Inc.'s  proposal  (described  above) 
One  alternative  will  be  No  Action 
(Ex  ating  Situation).  One  will  be 
implementation  of  the  Master  Plan 
proposal  without  expansion  into  the 
Lodge  Lake  and  Rockdale  Lakej'Frog 
Lake  areas,  but  allow  the  connection  of 
the  Ski  Acres  and  Hyak  ski  areas.  One 
v.ill  be  implementation  of  the  Master 
Flan  proposal  without  any  expansion 
whatsoever.  As  other  issues  are 
identified,  there  may  be  other 
alternatives. 

Scoping  and  public  involvement  will 
identify  any  new  issues  and  the  depth 
of  analysis  needed  for  each  issue.  The 
Forest  Service  is  seeking  information, 
comments,  and  a88i,stanc8  from  other 
agencies,  organizations  or  individuals 
who  may  be  interested  in  or  affected  by 
the  proposed  project.  There  will  be  a 
><.,oping  meeting  held  August  IB.  1993  at 
the  Mercer  Island  Community  Center  at 
7  p  m  along  with  two  field  trips  to  the 
planning  area  on  August  21  and 
September  11, 1993. 

The  purpose  of  the  meeting  end  trips 
IS  to  describe  the  project  in  more  detail 
along  with  identifying  and  clarifying 
issues.  Besides  these  meetings,  there 
may  be  others  scheduled  if  needed 
Contact  Larry  Donovan  (206)  744-3403 
for  times  and  locations  of  these 
meetings.  Tliis  input  will  be  used  in 
preparation  of  the  draf^  EIS.  Permits  and 
licenses  required  to  implement  the 
proposed  action  will  or  may  include  the 
following:  Amended  Special  Use 
Authorization  from  the  Forest  Service: 
consultation  with  US.  Fish  and  Wildlife 
Service  for  compliance  with  section  7  of 
the  Threatened  &  Endangered  Sp)edes 
Act:  review  from  Washington  State 
Department  of  Ecology:  clearance  from 
;he  Washington  State  Historic 
Preservation  Office;  and  various 
construction  permits  from  State 
agencies. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  November  1994.  At 
that  time,  copies  of  the  draf)  HS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Regiain'.  The  comment  period 
on  the  draft  EIS  will  be  60  days  from  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  important  that 


those  interested  in  management  of  the 
Mt.  Baker-Snoqualmie  and  Weratriiee 
National  Forests  participate  at  that  tune 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notn*  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process  First, 
reviewers  of  draft  environmental  impatrt 
statements  must  structure  their 
participation  m  ihe  environme;/.aJ 
review  of  the  proposal  so  that  it  .s 
meaningful  and  alerts  an  agenc\  to  \he 
reviewer's  position  and  content  on.% 
\'ermont  Yankee  S'uclear  Power  Corp  v 
\'BDC.  435  US  519.  553  (1978;  Also, 
environmental  ob>ections  that  could  be 
raised  at  the  draft  environmental  impact 
staten-ient  stage  but  that  are  not  raised 
until  after  completion  of  the  firidl 
environmental  impact  statement  may  be 
waived  or  dismissed  bv  the  courts  City 
ofAngoon  v  HndfL  803  F  2d  1016. 
1022  (9th  Cir,1986j  and  Wisconsin 
Hfhtages,  Inc  v  Harris  490  F  Snpp 
1334,  1338  (ED  Wis  1980),  Bf~ai!se  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  'he  fVi 
day  comment  period  so  that  suhstantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  therri 
ar.d  respond  to  them  in  the  final 
environmental  impact  statemeut 

To  assist  the  Forest  Service  i.'^. 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action 
comments  on  the  draft  environmental 
Impact  statement  should  be  as  speaSc 
as  possible.  It  is  also  helpful  if 
comments  refer  lo  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  :n 
the  statement.  (Reviewers  may  wish  lo 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  4(1 
CFR  1503.3  in  addressing  these  p<iinis 

The  final  EIS  is  sciieduled  for 
completion  by  June,  1995.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  penod  for 
the  draft  EIS.  Tlie  Ml.  Baker-Snoquatmie 
Forest  Supervisor,  is  the  Responsible 
Official.  The  Forest  Supervisor  will 
decide  which,  if  any,  of  the  proposed 
project  alternatives  will  be 
implemented.  The  decision  and  reasons 
for  the  decision  will  be  documented  in 
the  Record  of  Decision,  which  will  tie 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  217). 


Datwi  July  7,  199,3 
Robert  Dunblauer. 
Acting  Forest  Supervisor. 
FR  One  93-16922  Fil«d  7-15-«3;  8:4S  am] 
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National  Agrlcultun»l  Stettcttee  Service 

DI»contlnuar>ce  of  the  Monthly  Prtcee 
Producere  Rec;«tve  tor  Wooi 

T lie  NatKHiai  .AKrici. :ti,;rf;(  ,'^Jafisiif:^ 

;-'»'rv"ice  (N.\SS!  pf'T'owis  lo  dis,  i>ntit.i)»< 
inonthly  e5limBtes  'li  thp  prvw; 
producer's  nM-e-.ve  iu:  vs':n:'',   ( ■';Tr>'«nt!y, 
NASS  pui'uishps  rfi ''.;':•'■  '•\  pncf^s  f')r  the 
United  States  arnl  liie  lai-i^'^s!  vnnnA 
producing  States  FabinjiUun  uf 
marketing  year  evuragi^  prices  will 
continae  for  -he  r-.itwi  .sistn*  nuc  a': 
States. 

The  de<'line  ir:  v*  ><);  prric". lution 
coupled  with  'he  '■•^dudion  \u  ^'l^^ 
number  of  wrvl  hm^rs  has  made  it 
increft.v;ri);  \  ilff,<  ,.;!  for  NASS  to 
firov'de  aa-ijr«t«*  monthly  f*s!i;;iatnf  i.f 
wool  pnces.  As  an  lncTeasi:i>  shart!  oJ 
wool  production  is  merketi^u  i h"  .gh 
cooperatives  or  on  consignnifn;  if.-    ^^ 
woo)  pools,  aixurate  monthly 
:. -.formation  is  often  lacking  until  the 
snd  of  the  marteting  yahr  An  a  rwsi^.i. 
NASS  In  rec^jnt  yuars  has  ^>e«M  fon»d  to 
TTiake  substantial  revisions  in  month! v 
pnc*  estimates  at  the  end  of  the 
riiarkf^ting  year  W<x)i  prrj^ram  dai«  un 
incentive  payment.'i.  8va)l«i,ilp  frr>n";  itie 
.*ig.nfxlturBl  Stabilization  and 
Conservation  .Service,  prnvid*  irriixjrtant 
cbecJt  data  for  estim8tin>i'  aaurat*^ 
marketing  vear  average  wrxil  fini:*s. 

It  is  propf>s<_-*d  t.^at  be^n.img  ii; 
I-inuarv-  1994   monthly  wool  price 
estimates  be  diM;ontinued.  This  p'ftvTam 
change  by  NASS  would  not  affect  iht 

■^'porting  of  wool  prices  by  the 

.*>gr;cu!!iirBl  Mark»''t ;!'>:  Sc-viip  rvir  '!ie 
"^porting  of  marketing;  ywii  evwrw^f 
wool  prices  by  NASS. 

( .(immPTits  on  this  proposal  <h    jld  be 
st'vA  to  Rooert  W  Milton,  Quel. 
bonomu  Statistics  Brand).  NASS/ 

rSDA.  rt,H:)m  "^^12    S.ii,:tti  Pi)i'::,^nK. 
Washington,  IX..:  2i'^.S0,  *t,-lep.tiu;ie  (202) 
''2(V~'3.'')70  withm  30  davs  of  triis  notice. 

[>one  in  Washsnjrtor. ,  fX":,  tint  1  :«ri  aay  of 

'...''.\  19«3 

Lkinald  M   Bay. 

.A<-tjn)iA:lminiitrator. 

■rU  a,«.  9:>^  if^q^S  ^iiod  7-lS-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Manegement  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provTsions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35) 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  -  1993  Panel  Wave  4 

Form  Sumberisl  SIPP-13400.  SIPP- 
13405(L),  SIPP-127/13403,  SIPP-127/ 
13404  A-D 

Agency  Approval  Number  0607- 
0759 

Type  of  Bequest  Revision  of  a 
currently  approved  collection. 

Burden  63,000  hours 

Number  of  Respondents.  42.000 

Avg  Hours  Per  Response  30  mmu'es 

Seeds  and  Uses  The  Survey  of 
Income  and  Program  Participation 
(SIPP)  provides  information  concerning 
the  distribution  of  income  received 
directly  as  money  or  indirectly  as  in- 
kind  benefits  and  the  effect  of  tax  and 
transfer  programs  on  Lhis  distnbution. 
The  survey  is  molded  around  a  central 
core  of  labor  force  and  income  questions 
that  are  periodically  supplemented  with 
additional  questions,  referred  to  as 
topical  modules,  designed  to  answer 
specific  needs,  The  topical  modules  for 
the  1993  Panel  Wave  4  are  the 
following:  1)  Selected  Financial  As!><j*s. 
2)  Medical  Expenses  and  Work 
Disability,  and  3)  Real  Estate,  Shelter 
Costs,  Dependent  Care,  and  Vehicles 
Also,  topical  module  items  have  been 
added  in  Section  3  of  the  core  Part  D- 
-Stocks  and  Mutual  Fund  Shares,  Part 
E — Rental  Income,  and  Part  F — 
Mortgages,  Royalties,  and  Other 
Financial  Investments  Wave  4 
interviews  will  be  conducted  from 
February  through  May  1994. 

Affected  Public:  Individuals  or 
households. 

Frequency  Once  during  the  life  of  the 
panel. 

Respondent's  Obligation  Voluntary. 

0MB  Desk  Officer  Maria  &^nzaiez. 
(202) 395-7313^ 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  wnting  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  0MB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503 


Dated:  lune  25   1993 
Edward  Midudm 

Departmental  Forms  Qearance  Officer.  Office 

of  Management  and  Organization 

:FR  D(.k.  9:»-16957  Filed  7-15-93;  8:45  ami 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

doc;  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Art  (44  U.S.C.  chapter  35). 

Agency  Bureau  of  the  Census, 

Title  1993  Annual  Survey  of 
Man  u  fact 'ores 

Form  .Vumberfsj:  MA-IOOO(L).  MA- 
U)OO(S).  MA-IOOO(B). 

Agency  Approval  Number  0607- 
0449. 

Type  of  Request  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden  197,000  hours. 

Number  of  Respondents:  63,000. 

Avg  Hours  Per  Response:  3  hours  and 
7  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  annual  survey  of 
manufactures  (ASM)  to  provide  key 
measures  on  manufacturing  activity 
during  inten.:en.sal  years.  Federal 
agencies  use  th^  A.SM'8  results  as 
benchmarks  for  their  statistical 
programs,  including  the  Federal  Reserve 
[board's  Index  of  Industrial  Production. 
the  Bureau  of  Economic  Analysis 
estimates  of  the  gross  domestic  product, 
and  the  International  Trade 
Administration's  "Industrial  Outlook" 
publication  Within  the  Census  Bureau. 
the  ASM  data  are  used  to  benchmark 
and  reconcile  our  monthly  and  quarterly 
data  on  manufacturing  production  and 
inventories 

Affected  Public  Businesses  or  other 
for-profit  organizations, 

Frequency:  Annually. 

Respondent  s  Obligation:  Mandatory. 

0MB  Desk  Officer  Mana  Gonzalez, 
(202)  395-7313 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
re<;ommendation8  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer. 
room  3208.  New  Executive  Office 
Building.  Washington,  DC  20503. 


Dated:  luly  12,  1993. 
Edward  Midudx. 

Departmental  Forms  Oearance  Officer.  Office 
of  Management  and  Organization 
(FK  Doc.  93-16956  Filed  7-15-93,  8.45  ami 
MUJNQ  cooe  Kio-or-p 

AgefKy  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35) 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Congressional 
Customers. 

Form  Numberfsj:  S-628.  .S-628L. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  45  hours. 

Number  of  Respondents:  540. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  Census  Bureau 
will  survey  the  540  voting  and  non- 
voting members  of  Congress  to 
determine  how  we  can  better  meet  their 
needs  for  Census  Bureau  data  The 
survey  will  identify  what  offices  use  our 
data,  what  offices  do  not  want  any 
census  data,  and  what  offices  would  like 
a  briefing  on  how  to  use  Census  Bureau 
data. 

This  information  is  needed  to 
determine  how  we  can  revise  and 
improve  the  current  program  the  Census 
Bureau  uses  to  disseminate  data  to 
Members  of  Congress,  This  information 
will  enable  us  to  provide  Members  of 
Congress  only  the  data  for  which  they 
have  a  specific  need,  and  will  reduce 
the  amount  of  data  currently  being  sent 
that  is  not  being  used. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 


Intematlon 

[A-570-824' 


INfTIATTON  O 
The  Petitio 
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Dated:  July  13,  1993 
Edward  Midials, 

Df>partn\entQl  Forms  Qeamnce  Officer  Offitv 

af  Managewent  and  (Jrf(anization 

ii'R  Doc^  93-16955  Filed  7-15-93.  8:45  am! 
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international  Tra<to  Administration 

fA-570-824] 

Initiation  of  Antidumping  Duty 
Investigation:  Silicon  Cart)k}a  from  the 
People's  Republic  of  CNna 

AGENCY:  Import  Administration. 
international  Trade  Administration, 
IVpartment  of  Cornmert;e. 
EFFiCTIVE  DATE:  July  16,  1993. 
FOR  FUHTHER  WFOflMATION  CONTACT: 
.■\ndrew  McGilvray  or  Steve  Alley, 
Office  of  Antidumping  Investigations, 
Import  Admmistration,  Intemationai 
T'-ade  .administration,  U.S  Department 
of  Commeme.  14Lh  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-0108 
and  482-5288.  respectively. 

fWITlATTON  OF  fNVESTKlATlON: 

ihe  Petition 

On  June  21.  1993,  we  received  a 
petition  filed  in  proper  form  bv  the  .^d 
Hoc  Silicon  Carbide  Coalition 
(petitioner)  Petitioner  filed 
'aipplement.s  to  the  petition  on  'uly  6 
anid  lu!y  9.  1993,  In  accordant-e  with  19 
CFR  3.53.12,  petitioner  alleges  that 
silicon  carbide  from  the  People  s 
Republic  of  China  fPRC)  is  b«ing.  or  is 
likely  to  be,  sold  m  the  I  'niled  -States  at 
less  than  fair  value  within  the  meaning 
uf  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
;:r,ports  are  materially  injunng,  or 
-hreaten  material  injury  to,  a  V  S 
industry. 

Petitioner  has  stated  that  it  has 
standing  to  f;!e  the  petition  because  it  is 
an  ir.terf»s»eri  party,  as  defined  under 
section  7~ii9)(C)  of  the  Act,  and 
h*?ca;)~'    :  ^  petition  was  filed  on  behalf 
of  the  11. s  industry  producing  the 
product  subiet:t  to  this  investigation  If 
any  interested  party,  as  described  under 
paragraphs  (C),  (Dj,  (E)  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  it  should  file  a  wntten 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Scope  of  Investigation 

Merchandise  covered  by  this 
investigation  is  silicon  carbide, 
regardless  of  grade  or  form,  containing 
by  weight  from  20  to  98  percent, 
inclusive,  silicon  carbide  and  with  a 


grain  size  coarser  than  size  325F  (as  se* 
by  the  American  National  Standards 
Institute),  and  inclusive  of  split  5i7.as 
Silicon  carbide  covered  by  this 
investigation  typically  contains 
additional  impunties.  iron,  aluminum, 
silica,  sil.con,  and  carbon  as  well  as 
caiaum  a  .d  magnesium  Silicon 
tiirtiide  18  provided  for  in  subhe«ri:riK's 
2849  20  10  and  2849  20.20  of  the 
fia.'monized  Tanff  Schedule  (IfT'S;   Tlit- 
FTT'S  numbers  are  provided  for 
convenience  and  customs  parpnw*;  Tht 
vv!-;tten  df>sf:nptinn  remains  dis;)i-isn  '.■<-' 

Inited  Stales  Pru^  and  Foreign  Markel 
Value 

Petitioner  Lfa«»*d  I's  estimate  of  (Jrutea 
States  Price  (USP)  on  delivered  price 
quotes  from  a  Clhinese  exporter. 
Pi-cfiorier  i»«1iiist'^d  the  quoted  price  for 
(K.efin  freignt 

Fetitc'jnpi-  c8:;-,,',ptr'rj  fnrfign  rriarikel 
vHAie  IT'VtV'  r'->'  ,i';;n(^  fador^  of 
produrlion  h<;st-;:  -ti  'iip  pxpenence  of 
one  of  the  pt"  :,':■"■:,'■; inj.;  c::in'ipar.ie8,  and 
supported  the  use  of  these  factors  by 
stating  that  the  Chinese  industry  uses 
essentially  the  same  technology  and 
fartor  mputs  as  the  U.S  industry 
Petitioner  furnished  values  for  thus* 
factors  in  India,  a  country  which 
petitioner  states  is  appropriate  as  a 
surrogate  for  the  PRC  under  the 
Department's  melhodolog;v'  for  non- 
market  econom.ies.  Petitioner  inflated 
tiie  Indian  values  using  IMF-sourc;ed 
inflation  rates,  \)  'ske  ir^'o  acfoc:,' 
iJiput  pnce  differences  between  '.!:e  ti.cit 
period  of  the  U.S.  price  quotes  and  the 
time  period  of  the  .supplied  fac:!or 
valuer 

Dumping  margins  alleged  by 
peti!io;;er  range  from  136  C;0  to  406.00 
percent 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
silicon  carbide  from  the  PRC  and  have 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act,  Therefore,  we 
are  initiating  an  antidumping  duty 
investigation  to  determine  w.^ielher 
imports  of  silicon  carbide  frcm  the  PRC 
are  being,  or  are  hkely  to  be.  stiid  m  the 
United  States  at  less  than  fair  value. 

Preliminary  Determination  by  the 
Intemationai  Trade  Commission 

The  Intemationai  Trade  Commis.sinn 
(ITC)  will  determine  by  August  5.  1993, 
v.hether  there  is  a  reasonable  indication 
that  imports  of  silicon  carbide  from  the 
PRC  are  materially  injuring,  or  threaten 
material  injury  to,  a  US  industry    A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated, 
otherwise,  the  investigation  will 


proceed  acxxirdins  to  statutory  a;  d 

n>g';latory  time  iuniis 

This  nt„iti(*  IK  pubhstiei'  fiur'siiant  to 
seK-iu>n  7  321c  ilil  I  ui  thp  ,^c1  ann  ]'•  '•  }'R 

3^j.lJ,b). 

Dated:  July  12,  1993.      ' 

ItHwph  h   SfxM  ,'"tn  I. 

Mung  \Miistant  :>ecreiaiy  for  Import 
Administration. 

■>  :  w ,    Q  .    '  f  ,c  -  Filed  7-15-93;  8:45  am] 

BtUJMG  coot  Mt»«Oa-r 


[k-  3„57--B04! 

Court  ot  >rrlernettc,M"ii*i  ■'■'■<♦€>•  D«K:,iinon 

A.ifHCY  Import  Administration. 
intcmauonal  Trade  Administration. 
Commerce, 

SUM»*ABY:  On  June  22. 1993.  the  United 
Mates  Court  of  International  Trade  (CTT) 
affirmed  the  Department  of  Commerr^e's 
redetermination  on  reman r"    '  •  .  '    i  -; 
affirmative  antidumping  detem.iMa:i.>n 
of  silicon  metal  from  Argentina. 
American  Ailovs,  Inc.  v.  United  States. 
Slip  Op.  93-114  (OT  June  22. 1993) 
{American  Alloys). 
EFFEC-^Vf  D*'F,  I,,,\  :    ■:  -.-.-i 

FOR  FURTME.R  IMf-OHMAnON  CONTACT: 

Raphiel  Hampton.  Office  of 
Antidumping  Investigations.  Office  of 
Investigations.  Import  Administration, 
U.S.  DepMirtment  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 

SUPPLEMENTARY  ttifORUA  I  sOK. 
Background:  On  January  11,  1993.  the 
United  States  Court  of  Iiitemational 
Trade  (CTT)  in  American  Alloys,  Inc.  v. 
United  States.  Slip  Op.  93-4  {CTT  Jan. 
11, 1993),  remanded  the  final 
affirmative  antidumping  determination 
of  silicon  metal  from  Argentina,  56  FR 
37891  (Aug.  9,  1991),  to  the  Department 
to  reconsider  the  record  and  measure 
the  fax  incidence  of  qualifying  taxes 
under  the  Reembolso  program. 
Allboi^*"  'be  Department  does  no* 
behevH  tr.ftt  Tie  Act  requires  such 
nieftSunnent,  it  has  nonetheless 
• !  1  r^ .  i:,.  i  i  ^^<^  '^'  c  ■ ;  •  r, e  Court 's  remand 
icc-urJions   Ui;  May  26.  1993.  the 
Department  submitted  its 
redetermination  on  remand  to  ttie  QT. 

In  its  decision  in  Timken  Co  v. 
United  States  m:]  F.2d  337  (Fed.  Or. 
1990)  (Tm)Jfer!    he  United  States  Court 
of  Appeals  fnr  ue  i'  ederal  Circuit  held 
fhst,  pursijfli:;  h:,  :  .  ' '  ^r  i -''if^ale),  the 
l»ecid"*men»  icus'  •■■    *     sr,  n  nntice  of  a 
court  decisK'in  whc  f;  :s  ot  "in 
harTT.onv"  wit,h  a  Il>e;>«rtment 
:it-;enrcnatinn   and  must  suspend 
liquidation  of  entriet  pending  a 
"conclusive  "  court  decision.  The  OTs 
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decision  in  American  Alloyt  on  June  22. 
1993  constitutes  a  dadsioo  not  In 
harmony  with  the  Dep«rtment's  final 
affirmative  determination.  Publication 
of  this  notice  fulfills  the  Tirnksn 
requirement 

Accordingly,  Commerce  will  continue 
the  suspension  of  liquidation  of  the 
subject  merchandise.  Further,  abeent  an 
appeal,  or,  if  appealed,  upon  a 
"conclusive"  court  decision  affirming 
the  OT's  opinion,  the  Department  will 
amend  the  final  affirmative 
determination  of  silicon  metal  from 
Argentina  to  reflect  the  higher  margins 
of  the  Department  8  redeterminaUon  on 
remand,  which  were  affirmed  by  the 

or 


Dated  fulv  12,  1993 


I 


foMph  A.  Spetrini, 

AcUn^  Assistant  Secrviary  for  Import 

Administration 

(FR  Doc  93-16959  FUed  7-15-93,  8  45  un] 

■UJMO  COM  His-oe-it 

COMMITTEE  FOfi  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLEO 

ProcurwTwnt  U«t  Addition 

AOENCY:  Committee  for  Purchase  Frorr, 

People  Who  Ara  Blind  or  Severely 

Disabled 

ACnow:  Addition  to  Prrxrurement  List. 


r:  This  action  adds  to  the 
Pnxrurement  List  bakery  mix  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFlCnVf  DATf;  August  16,  1993 
AOOncsSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
[>isabled,  Crystal  Square  3,  suite  403 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
fcm  RjirmcR  mfomutkm  comtact: 
Beverly  MiUunan  (703)  603-7740 
8UPPUMCNTAAY  »#0MlAAT10M:  On 
November  20,  1992,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  a  notice 
(57  FR  54774)  of  the  propoeed  addition 
of  this  bakery  mix  to  the  Procurement 
List. 

Comments  were  received  from  one  of 
the  current  contractors  and  from  three 
members  of  Congress  The  three 
Congressmen  wrote  m  support  of  the 
proposed  addition  to  the  Procurement 
List  and  the  benefits  it  would  confer  on 
the  nonprofit  agency  which  would 
produce  the  biscuit  bakery  mix  for  (he 
Government.  The  contractor  and  the 
nonprofit  agency  also  appeared  before 
the  Committee  to  express  their 
concerns. 


The  contr«ctor  questioned  the 
capability  of  the  nonprofit  agency  to 
produce  the  mix  in  accord  with  the 
Government's  requirements.  It  noted 
that  there  had  been  problems  with  mix 
the  nonprofit  agency  had  produced  as  a 
commercial  supplier  to  the  Government, 
and  contended  that  the  labor  operations 
the  nonprofit  agency  performs  on  the 
mix  do  not  quahfy  it  as  a  bidder  on 
contracts  for  the  mix  or  as  ■ 
procurement  source  under  the 
Committee  s  program.  It  also  questioned 
the  uidependoice  of  the  nonprofit 
agency  from  its  materia]  supplier.  The 
contractor  claimed  that  the  nonprofit 
agency's  method  of  procuring  material 
doee  not  meet  Government 
requirements  The  contractor  also 
questioned  the  suitability  of  setting 
aside  a  contract  of  this  magnitude  to 
generate  only  a  small  amount  of  direct 
labor  employment  for  people  with 
severe  disabilities  In  addition,  the 
contractor  claimed  that  the  addition  of 
the  mix  to  the  Procurement  List  would 
adversely  affect  it  by  depriving  it  of 
revenues  and  the  benefit  of  its  research 
and  development  expenditures  on  the 
mix  and  by  making  unusable  packaging 
materials  it  obtained  to  use  in  supplying 
the  mix  to  the  Government.  The 
contrsctor  suggested  that  the  Committee 
add  only  a  part  of  the  Government 
requirement  for  the  mix  to  the 
Procurement  List  and  permit  the 
procuring  agency  to  buy  from 
commercial  producers  f  the  nonprofit 
agency  rould  not  meet  Government 

The  cxintractor's  concerns  about  the 
nonprofit  agency  and  the  mix  it 
produced  have  been  explored  with  the 
(iovemment  agency  which  purchases 
the  mix  for  use  in  food  assistance 
programs  The  CwDvemment  agency 
indicated  that  the  quality  problems  the 
contractor  ated  were  cau*9d  by  a 
weaJtnees  in  the  Government 
speofic^tion  the  nonprofit  agency  was 
required  to  follow  and,  in  one  instance. 
by  improper  storage  of  the  mix  by  the 
State  agency  involved  The  specification 
has  been  changed  to  avoid  recurrence  of 
Lhe  problem 

Because  of  its  view  that  the  problems 
experienced  with  the  nonprofit  agency's 
mix  were  the  result  of  specification  and 
handling  problems  and  that  the  agency 
IS  capable  of  providing  the  mix,  the 
procuring  agency  has  twice  waived 
opportunities  to  inspect  the  nonprofit 
agency  to  determine  capability.  The 
Committee  has  based  its  determination 
that  the  nonprofit  agency  is  capable  of 
furnishing  the  mix  on  that  agency's  past 
performance,  as  well  as  the  positions  of 
both  Lhe  procunng  agency  and 
cognizant  nonprofit  agency,  whose 


engineering  staff  has  inspected  the 
{Kdlity,  However,  to  allay  any  concerns 
about  the  quality  of  the  mix  produced 
by  the  nonprofit  agency,  the  Committee 
will  authorise  a  temporary  partial 
waiver  of  the  requirement  to  purchase 
the  mix  from  the  nonprofit  agency.  This 
approach  will  pwrmit  the  procuring 
activity  to  purchase  some  of  the  mix 
from  commercial  contractors  until  it  has 
been  demonstrated  that  the  mix 
supplied  by  the  nonprofit  agency  under 
a  revised  8p>ecification  is  acceptable  to 
mix  consumers,  thereby  achieving  the 
effect  of  the  proposal  offered  by  the 
commenting  contractor. 

The  Government  agency  informed  the 
Committee  that  it  does  not  agree  with 
the  contractor's  contention  that  the 
nonprofit  agency  was  not  qualified  to 
bid  on  contracts  for  the  bakery  mix.  The 
Committee's  law  and  regulations  do  not 
require  the  nonprofit  agency  to  produce 
the  mix  itself,  as  the  contractor 
contended.  The  production  test  in  the 
Committee's  currently  applicable 
regulations  is  the  extent  of  labor 
operations  performed  by  people  with 
severe  disabilities,  not  the  nature  of  the 
production  operations.  The  Committee 
considers  that  the  nonprofit  agency 
meets  this  test.  Nonprofit  agencies 
providing  commodities  and  services  to 
the  Government  under  the  Committee's 
program  are  also  required  to  meet 
inspection  requirements  and  workplace 
regulations  which  are  applicable  to 
commercial  contractors. 

The  Committee  has  reviewed  the 
arrangements  between  the  nonprofit 
agency  and  a  potential  material  supplier 
and  has  concluded  that  the  former  is 
independent  of  the  latter.  The  nonprofit 
agency  owns  the  equipment  which  it 
uses  to  produce  the  mix  on  premises 
leased  from  the  supplier.  The  nonprofit 
agency  has  the  capaoility  to  obtain 
material  from  other  supphers  and 
continue  to  furnish  the  mix  to  the 
Government.  Its  method  of  soliciting 
offers  from  other  suppliers  is  in  accord 
with  Committee  requirements 

The  Committee  has  considered  the 
proposed  addition  in  the  context  of  both 
the  training/employment  generation 
approach  adopted  by  the  nonprofit 
agency  and  the  amount  of  direct  labor 
associated  with  providing  the  bakery 
mix.  The  Committee  has  concluded  that 
the  work  associated  with  providing  this 
particular  dry  food  mix  is  an 
appropriate  means  of  training  and 
employing  persons  with  severe 
disabilities.  In  addition,  it  believes  that 
the  contribution  this  mix  will  make  to 
the  ability  of  the  nonprofit  agency  to 
provide  steady  work  of  this  type  for 
persons  with  severe  disabilities 
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warrants  its  addition  to  th«  Procurement 
List. 

The  value  of  the  contract  for  the 
bakery  mix  is  a  very  small  percentage  of 
the  contractor's  total  sales.  Moreover, 
the  contractor  is  eligible  to  compote  to 
supply  the  nonprofit  agency  with  the 
dry  goods  associated  with  this  produrt, 
and  therefore  has  the  potential  to 
continue  benefiting  financially  from 
Government  purchases  of  the  bakery 
mix.  The  contractor's  Government 
contracts  for  the  mix  did  not  require  it 
to  purchase  the  exceas  packaging 
material  it  cited  in  opposing  the 
Committee's  action  It  presumably 
purchased  the  material  in  expectation  of 
using  :t  m  future  Government  conL-ads 
for  the  mix.  Because  the  contractor  is 
not  guaranteed  hiture  contracts  undar 
the  competitive  bidding  system,  the 
contractor  assumed  a  risk  when  it 
purchased  excess  packaging  matenai 
and  expended  funds  on  reaearch  and 
development  of  this  produri. 
Consequently,  the  C^cmmittoe  has 
concluded  that  addition  of  the  baken,^ 
mix  to  the  Procurement  List  will  not 
have  a  severe  adverse  impacl  on  the 
contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  ihe  capability 
of  3  qualified  nonprofit  agency  to 
produce  the  commo<:iity.  fair  market 
price,  and  the  imparl  of '.he  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  C^jvemment 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2,6. 

I  certif)'  that  the  following  action  will 
not  have  a  significant  imjMct  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  thi< 
csrtification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  ^aml8h  the 
commoiiity  to  the  Ciovemment 

2.  Tho  action  will  not  have  a  severe 
economic  impact  on  CTirrent  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulator)- 
alternatives  which  would  accomplish 
the  objectives  of  the  Javila-Wagner- 
O'Day  Act  (41  U.S  C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  add^d  to  the 
Procurement  List; 


Bakery  Mix,  8920-00-NSH-OOOl 
(Requirements  for  the  US 
Department  of  Agriculture) 

This  actlor  does  not  affect  contractj 
awarded  prior  to  the  effective  date  of 
this  addition  or  optiofis  exerased  under 
thoae  contracts. 
B«Tvty  L  Milkman. 
ElxacuUvt  Du-&c1or 


iFR  Doc.  e3-16»45  Fii«c 
com 


■lV-93,  ii  45  am, 


ProcurwTMnt  U«t;  AddiSkxi 

AOE-NCY:  C«omni.ittee  for  P-djTiias€  ax«n 
P*Kjple  who  are  Blind  or  Severely 

Ehwibled, 

ACnON:  Addition  to  pr^.-cremant  list. 

SUMMAHY:  This  action  sdds  to  the 
Procurement  List  a  »«>rnct>  to  be 
furnished  by  nonprot:'  njjeni  les 
err'.plo)ing  persons  who  are  siind  or 
have  other  severe  d.aabilities. 

tFFlCTTVf  MTi:  Augus*  16   1993. 
AOCMCSS£S:  CoTimjtlFH'^  for  Purchase 

f^om  People  who  are  B.n  or  Severely 
Dijflblod.  rj-_,^tal  S.qi;p.rp  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

F0«  FURTMf «  WfOflMA'XSW  CONTACT: 

Beverly  Milk-nin  i'03)  ^3-7-4." 

i^)f>f^^JEMUCr^Fiy  ttFOfniATKM:  On  April 

9,  1993,  the  Committer  for  Purchase 
from  People  who  are  Riind  or  Severely 
Disfibled  publishe^j  nouce  (58  F.R. 
13378)  of  proposed  sddition  to  the 
Procurement  List. 

After  consideration  of  the  !nai>>rial 
prijsented  to  it  conc;em;ng  the  capability 
of  qualified  nonprofit  agendea  to 
provide  the  service,  fair  market  price, 
and  the  impaa  of  th?  r. Edition  on  the 
current  or  moat  recent  contractor,  the 
Committee  has  deterrr-jned  that  the 
.s«r\ice  listbd  below  is  suitable  for 
procurement  by  the  Fec^ral  ("kivemment 
under  41  US  C  46-4.V  and  41  CFR  51- 
2  S. 

I  certif)'  that  the  foHcwing  action  will 
not  have  a  significant  iinpad  on  a 
substantial  number  cf  small  wntities. 
The  major  factors  considered  forthia 
c^.-lification  were 

1.  The  action  will  not  rwsuit  in  sny 
additional  reporting,  recordket'p-:  a  or 
other  compliance  requirements  for  small 
entitles  other  than  the  small 
o.fganizations  that  will  furnish  the 
ser/ice  to  the  Government 

2.  The  action  will  not  have  a  severe 
ec:onomic  impart  on  current  contractors 
for  the  service. 


S  The  action  wiii  rwtijit  m 
authoriong  small  entit.es  to  furnish  tho 
•Hrvice  to  the  Ck>vemmei'" 

4  There  arv  no  it,nnwT  ^*fi^[.lav.iry 
sl'emative*  which  wo;,!.:^  h,  i-iiri;pLi«h 
Tie  obteclivM  of  the  )ev  .!,^  W'bhtict- 

( ''Da'v  Act  i41  r  S  C  4f:v^4K.  j  in 

c,or;ne<-iion  with  the  »er%'if.e  proposed 
fc  addition  to  the  Procurement  List. 

According' ,  \'  the  following  service  is 
r.Mreby  added  to  the  Procurement  List: 
F'i  .itinj;  Semce  MrClel Ian  Air  Force 

BhMh    Cai;*::',-Ti;,3 

'"his  i»(^   ir  does  not  affect  contracts 
awarded  pnur  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts 
Brrvly  L.  Milimio 
ExacutiveDimcof 
(FR  Doc  93   1 "  =K6  Filed  7-15-93;  8.45  ami 
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F  •  -x  urwrnr. ;  u  at ,  P  r  c  po  »«<J  a  ti  c  ■ ;  ..-  r  » 

*   E  HC  * .  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTxm:  Proposed  additions  to 

procurement  list. 

S  -MMARY:  Tl;e  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities,  military  resale 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
emplojring  p^  -.ors  who  are  blind  or 
hpve  other  w  .  ^re  disflb'''''es 
C'-imtiXn  W'JiT  U  RECt:>.ED  Oh  OH 
8r..'0«t.:  A,:,,-   ■*;  If,  1993. 
Ai>o«CM«8:  i^mmiltee  for  Purchase 
}  ..m  Peop.e  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  suite  403, 
1735  Jeffierson  Davis  Highway, 
Arhngton.  Virginia  22202-3461. 

FOR  FIWTTHIP  (NrOfiMATXT*!  CONTACT: 
B«VBr:v  M.  i.  r  afj    ""i'^      -■    •■  ■'740. 
s  f^*>iiMtH-fAqY  »*fOnk.A'¥yn:  This 
noUce  is  publl&bed  pursuant  to  41 
use.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  th^-    (ifiinnviities,  militar>'  resale 
commod)t  IN  hrd  wnires  listed  below 
from  iionp^  ;'"!■  agem  ;e.«  employing 
persons  V.  *     sre  blind  or  have  other 
severe  a;.s«ri:    -eg. 

I  certify  ■hit  the  following  actions  will 
not  have  s  s  p:     Rcant  impact  on  a 
substaiiis         rtjer  of  small  entities. 
The  ma, or  fai  i  >rs  considered  for  this 
certificaiion  were: 
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1  The  action  will  not  neuh  in  anv 
additional  reporting,  recordkaeping  or 

other  compliance  requirements  for  small 
entities  other  than  the  sn»ali 
or^nizations  that  wUl  fumisii  the 
commoditiee,  military  resale 
corr.modities  and  services  to  the 
Government 

2  The  action  does  not  appt«r  to  hav« 
a  severe  adverse  impact  on  the  current 
rontra«iors  for  the  commodities, 
military  resale  commodities  and 
serv'icHS 

3.  The  action  wui  result  in 
authorizing  small  entities  to  furnish  n)v 
commodities,  military  resale 
commodities  and  •^r.-.i  us  to  the 
Government 

4  There  are  no  known  reguialur) 
alternatives  whu-h  wijuld  accorT.pcis;. 
the  objectivas  of  the  lavits-W-i^nH- 
U  Day  Act  (41  T  S  C  4f>-4Br    m 
rornection  with  the  commodities. 
T.iiitar>-  resale  commodities  and 
^T^.  I  H"s  proposed  for  addition  to  the 
Pronirement  List 

r\nnments  c.n  'his  iwrlificatior  «r« 
:r.v;tHd  Comrp.ert^>rs  should  identify  llie 
M3'*>r-ent{s)  un-t'clyin.?  the  certification 
on  wh.r:h  th°v  are  providiHw'  additional 
ir.fcmatmn 

The  follow! pg  rorn.Tiodities.  military 
r«*<ti(|H  •orrip^odi'if"?  HC  i  srrvires  hnvp 
riHtr;  ."rrjpose'^  '  ..;  I'idil.ffi  'ci  ':n* 
Pr xurenient  I  .  '  for  production  by  the 
nonprofit  ag»ncy  listed: 

Commodities 

Tool  Box,  Portahie 
5140-00-651-7676 
Nonprofit  Agency;  Custom 
Manufacturing  Services.  Inc.. 

Louisviiio,  K--i'.icky 
Folder  IRS  1  ix  r orm 
Docum";it  No  h'^i'M 
Nonprofit  Agency;  The  Clovemook 

Cenie:  Opportunities  for  the  Blind. 

Cincinnati,  Ohio  i 

Military  Fesale  Commodities 

Sweatshirt,  Private  Label 
V(  R  R30 

\[  R  f,12 

^■Aeatpants.  Private  -doei 

M  R  S31  I 

Sweatshirt.  Recruit.  USMC 

M  R    '140  thru  644 

.^wt'uiuants.  Rc-criit.  USMC 

MR.  645  thru  649 

.Nonprot"'!  A^iency  Lions  Club 
Industries,  Iric,,  Llurnam.  Nor'h 
Carolina;  The  Lighthouse  for  trie 
Blind,  Inc  .  Sent'k',  VVssh:n«!ori 

Services 

Electronic  imaKw  Conversioc, 
Federal  Bureau  of  Investigation 

9lh  *  Pennsvivania  .^venuK  N\V. 


VVashiiii^ton.  DC,:," 
'mnpr^i'fit  Aj^nry    Fairfax 

Oppcr* unities.  Spnngfield,  Vsrjpnia 
Jani'onai'r.i.is'usiia 
U.S.  Soldier's  ana  Airmen  s  Home 
3700  North  Capitol  Street   ^JW 
W-ishing+on.DC 
N  .  1 ;      {; •  .Agency:  Davis  Memorial 

Goodwill  Industries.  Washington  rX' 
Hevarlv  I.  Milkman. 
Exttt'utiir  ..' I, -">-?.■>," 
(FR  Doc  93-16947  Filed  7-15-91   S  45  am! 


DEPARTMENT  OF  DEFENSE 

Oe'ense  Log'stic*  Agency 

Merr.t>9'ship  cf  the  Defenae  Logistic* 
Age<icy  (DLAj  Performance  Review 

Board  (PRB* 

kC^Hcy.  Defence  Logistics  Agency. 
LJepartment  of  Defense. 
ACTION:  Notice  of  irerabership  of  the 
DLA  PRBs^ 

siJMMASY  Tliis  notice  announces  the 
appointmant  of  the  members  of  the 
PRJBs  of  the  Defense  Logistics  Agency. 
The  publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(cH4). 

The  PRB  provides  fair  and  impartial 
review  of  Senior  Exectitiva  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  and  performance  awards  to 
the  Director  Defense  Logistics  Agency 
E   'EC^VF  DA  E:  July  16, 1993. 
FQj.(  c.,u'^r»  tN^0««,AT)Ofi  CONTAC:  ^<- 
H'  ■    ■■■".'     ;  •':,       i;    r':,  pi.-iyen 
Development  Specialist,  Workforce 
Effectiveness  and  Development 
Division.  Defense  Logistics  Agency, 
Departm.ent  of  Defense.  Cameron 
Station.  Alexandria,  VA,  (703)  274-6049 
or  274-6039. 

SUP9tEM£.»^TAav  iNrORMAnON:  In 
accordan<:e  v.-.iii  j  L.i.C.  4314(c)(4).  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  PRBs.  They  will 
serve  a  1-year  renewable  term,  effective 
upon  publication  of  this  notice. 

Initial  PRB 

Mr.  A.C.  Ressler.  Staff  Director.  Civilian 

Personnel 
Mr.  Robert  P.  Scott.  Deputy,  Defense 

Contract  Management  Command 
Mr.  James  J.  Grady,  Jr.,  Deputy 

Executive  Director.  Supply 

Operations 

2nti  l.fvel  Re\ lew 

M:   Karl  Kabeiseman.  General  Coun&el 
Ml.  Richard  J.  Connelly.  Comptroller 


Mr,  Gary  S.  Thurber.  Executive  nir»<;tor 

Contracting 
A  C.  RMBfar. 

Executive  Director .  I  Human  Resotmui. 
'fR  Doc  93-16874  FiieH  7-J.S-9S:  8:45  amj 
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DEPARTMENT  OF  ENERGY 

AvailsbiHty  of  lh«  Report  of  the  Task 
Force  on  en  Alterr^tJve  Program 
Strategy 

AC-fiCY:  Office  of  Civi!i,ji;  Radioactive 
Waste  Management.  Department  of 
Energy 
ACTION:  Notice. 

SUMUARVt  The  Department  of  Energy. 
Of'-ice  of  Civilian  RBdioai^tive  Wnste 
.Management  hereby  requests  the  views 
and  comments  of  interosfed  parties  on 
'be  Report  of  the  Task  Fon:e  on  an 
■MteiTiaMvp  Progra.T:  Strati'^^v' 
DATtS:  Comments  on  the  Report  are  to 
De  submitted  no  lnt>^r  than  August  30. 
1^93. 

ADDRESSES;  Comments  should  be 
adl'-e'^spci  to  Mr  Christopher  A.  Kouts. 
A'  ':rig  Direr  tor,  Strategic  Planning  and 
liner.'^atior.al  Programs,  Office  of 
Civilian  Radioactive  Waste 
Management.  US  Department  of 
Energy,  KJOO  Independence  Avenue 
SW,.  Washington.  DC  20585, 
FOR  FURTHER  l»4fORMATIO^  CONTACT;  For 
•  fj.T.Tntion  ai.d  to  rweive  a  copy  of  the 
Report.  pi"a.s«  contact  Christopher 
Kouts.  Office  of  Civilian  Radioactive 
W^.sV  Man^gor^pnf  (202)  =;af^l252, 

SUPPLEMENTARY  INfOHMATiON: 

l^dcto^round 

The  Ti<k  Force  on  an  Alternative 
Program  Strategy  for  the  Office  of 
from:Sijperintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  Civilian  Radioactive  Waste 
Management  was  established  in  Januarv 
1993.  at  the  di.'wrtion  of  the  former 
Department  Under  Secretary  to  provide 
recommendations  for  redirecting  and 
rescoping  the  Yucc,a  Moi^ntain  Project, 
The  Task  Force  was  charged  to  evaluate 
methodi  of  site  characten/ation  of 
Yucca  Mountain  as  a  candidate  for  n 
spent  nuclear  fiiei  and  iugh-!ev>  1 
radioactive  waste  repository,  as  well  as 
designing  and  licensing  of  the  5;te, 
should  it  be  faund  suitable  as  a  geologic 
repository.  The  evaluation  was  to 
include  approaches  designed  to 
accelerate  submittal  of  a  license 
appl'catinn  to  the  Nuclear  Rpgulator)' 
Commission,  issuance  of  construction 
authnnzation  by  the  Nucleai  Regulator,- 
Commission,  construction,  and  initi.Tl 
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operation  of  a  repository,  v*iih  Bitention 
to  safety  and  cosi  effectiveness  The 
Task  Force  was  also  charged  to  cr:'u4ue 
current  scliedules  and  suggest 
legislative  and  regulatory  modifications. 

The  Task  Force  Report  was  completed 
and  submitted  to  the  Department  in 
March  1993.  It  represents  the  views  of 
the  Task  Force,  and  not  necessarily 
those  of  the  Office  of  Civilian 
Radioactive  Waste  Management  or  the 
Department.  It  is  one  of  many  studies 
the  program  is  considering  in 
preparation  for  the  broad  process  of 
external  consultation  on  program 
strategy  that  Secretary  Hazel  R.  O'Leary 
has  directed  the  Office  of  Civilian 
Radioactive  Waste  Management  to 
undertake. 

The  Office  of  CivUiei;  Radioactive 
Waste  Management  is  inviti.ng  written 
comments  on  the  Task  Force  Report  by 
parties  interested  in  the  Civilian 
Radioactive  Waste  Management 
prngr.^m 

Secretary  0  Leery  has  .stated  that  any 
alternative  strategy  that  the  Office  of 
Civilian  Rad;  jactive  Waste  Management 
may  eventually  adopt  will  be  the  result 
of  a  thorough,  formal  and  public- 
discussion  with  the  program  s 
stakeholders.  As  a  re<!u!i  of  that  policy 
decision,  all  comrnent.s  on  the  Rt^port  of 
the  Task  Force  on  an  Alternative 
Program  Strategy,  together  v.ith  tiie 
Report,  wiil  be  provide(i  for  disc.ussion 
by  the  participants  m  the  Secretary's 
external  consultative  process. 

issu' d  in  VVashingtc  ".  EC  on  July  8, 1993. 
Lake  H.  Barrett, 

Acting  Director.  Office  of  Civilian  Radioactive 
Waste  Management. 

[FR  Doc  93-16937  Filed  7-15-93;  8:45  ami 


Noncompetitive  Assistance  Award: 
Superkinetic,  Inc. 

AGENCY:  Department  of  Enerjiy. 
ACTION:  Notice  of  in'ent  to  make  an 
award  based  on  an  un.scliciled 
application 


SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  through  the 
Dallas  Support  Office,  announces, 
pursuant  to  the  DOE  Financial 
Assistance  Rules  iO  CFR  60G.14if).  that 
DOE  intends  to  award  a  grant  to 
Superkinetic,  Inc.,  to  develop  and  test 
prototype  light-bulbs  utilizing  the 
single-crystal  whisker  filament  invt..tba 
by  Dr.  John  Milewski, 
SUPPLEMENTARY  INFOAMATK>N:  DOE 
announces  further  that  pursuant  to  10 
CFR  600,6{8)(2),  this  diwrelionary 
financial  assistance  award  to 
Superkinetic,  Inc.,  would  be  based  on 


u  t-  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e;.(l).  The  patented 
technology  is  a  new  kind  of 
incandescent  light-bulb  filament 
consisting  of  a  monocrystalline 
refractory  fiber.  The  technology  should 
have  a  significant  impact  on  energy 
conservation  by  improving  the 
efficiency  and  extending  the  life  of 
incandescent  light-bulbs.  The  proposed 
project  is  det=;r,Ml  meritorious  based  on 
the  general  evaluation  in  accordejice 
with  DOE  600.14(d)  and  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation. 

The  project  period  for  the  grant  award 
is  18  months.  EXDE  plans  to  provide 
fijnding  in  the  amount  of  $91,168.00. 
FOR  FURTHER  INFORMATK)H  CONTACT: 

Liiuic  K  Carer  I    S.  Department  of 
Energy,  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  suite  400, 
Dallas,  TX  75247. 

Issued  in  Chicago,  Illicois  on  July  2, 1993. 

Df,'»n   lu";  1    i993. 
Mike  Kauu-al!i. 
Chief,  Policy  Branch,  Contracts  Division. 

^PK  p. ,    qi--  ^  i  50  r  ,pd  7_i5--93;  8:45  am] 
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Award  Bas^d  on  Unsoiicited 
Application:  Thane-Coat  inc. 

AGEKCv:  Department  of  Energy. 
AC'ON-  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 

application. 

SUMMARY:  The  Department  of  Energy 
IDOE).  Chicago  Field  Office,  through  the 
Dallas  Support  Office,  announces, 
pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.14(f),  that 
DOE  intends  to  award  a  grant  to  Thane- 
Coat,  Inc.  to  develop  and  test  a 
prototype,  invented  t^y  .Mr.  Jerry  Ford, 
which  sprays  protective  coatings  onto 
concrete. 

SUfPLEMENTAav  INFORMATION:  DOE 

announces  further  that  pursuant  to  10 
CFR  600.6(a)(2).  this  discretionary 

finfincial  assistance  ftward  toThane- 
Co&t,  Inc.,  would  be  ba.sed  on 
acceptance  of  an  unsolicited  application 
rneeting  the  criteria  of  10  CFR 
600  14(e){l  I  Thane-Coat  is  a  two-part, 
pohrarethane  eiastomenc  material 
which  hardens  by  chemical  reaction  and 
does  not  require  drying.  Its  most  unique 
feature  is  the  ability  to  quickly  form  a 
gel  without  the  use  of  solvents.  This  gel 
effectively  prevents  sagging  and  pinhole 
formation  The  technology  should  have 
a  significant  impact  on  energy 
con.servat:un  by  extending  the  life  of 


concrete  structures.  The  proposed 
project  is  deemed  meritorious  based  on 
the  general  evaluation  in  accordance 
with  DOE  600.14(d)  and  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation. 

The  project  period  for  the  grant  award 
is  18  months.  DOE  plans  to  provide 
funding  in  the  amount  of  $85,850. 
F0«  FURTHER  INFORMATKW  COMTACT: 
Linda  K.  G<    •         S Department  of 
Energy.  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  suite  400, 
Dallas,  TX  75247. 

Issued  in  Chicago.  Uliaois  on  June  18, 
1993. 

Dated:  June  18. 1993. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Adirinutration. 
(FR  Doc.  93-16938  Filed  7-15-fl3;  8:45  ami 


f-tent  Tc  Awsrd  a  Noncompetft'vp 

Assisiaoc*  Action.  uci.if*c  StHtes 
A.-jSociflt(Cr-:  for  flei>«wn!;ie  E'".(Pf'gv  ^■<~'~t 
c'lergy  EH.cisncy  i>eveiopmeat 

A    ■  NCY:  Department  of  Energy. 
ti^'iOh:  Notice  of  intent. 

SUMMARY:  Pursuant  to  10  CFR 
600.7(B)(2),  the  Department  of  Energy, 
through  the  Boston  Support  Office, 
intends  to  award  a  grant  to  the  United 
States  Association  for  Renewable  Energy 
and  Energy  Efficiency  Development 
(USAFREED).  USAFREED  was 
established  by  the  National  Association 
of  State  Energy  Officials  (NASEO)  and 
the  Solar  Energy  Industries  Association 
(SELA)  to  provide  the  framework  to 
attract  the  non-federal  cost-share  for 
joint  ventures  mandated  under  Public 
Law  101-218.  The  Department  of 
Energy  had  indicated  support  for  such 
a  mechanism  to  identify  and  to  fund 
joint  ventures  over  the  past  few  years. 
The  grant  will  provide  initial  funding  in 
the  amount  of  $650,000  for  the  purpose 
of  developing  the  investment 
infrastructure  to  find  and  to  fund 
renewable  energy  and  energy  efficient 
commercial  partnership  projects. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
an  effort.  This  project  is  suitable  for 
noncomp>etitive  financial  assistance  and 
would  not  be  eligible  for  financial 
as.sistance  under  a  recent,  current  or 
planned  solicitation. 

The  initial  term  of  this  grant  will  be 
twelve  (12)  months  from  the  date  of 
award  for  a  possible  project  period  of 
five  years  from  the  initial  date  of  awara. 
Possible  additional  funding  in  future 
years  will  be  based  on  satisfactory 
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complation  of  the  initial  (erm.  and 

availability  o4  funds. 

FOn  RWTMtW  INFO»WIATX)N  CONTACT:  U.S. 

Department  of  Energy,  Boston  OtficB: 

Attn:  Mr  Hugh  Saussy.  Jr  ;  One 

Congress  Street.  Boston  Mas*.  021 14- 

2021 

I«ued  LQ  Chicago.  Uhnoi*  on.  luiy  2.  I>*y3. 

Dated.  July  \.  1993. 
Mike  Kaioratk 

O-.wf.  Policy Bmnch.  Cmtrv^  is  DivKunn. 
(PR  Doc  93-16940  Fiied  7-r>-93,  8  4S  dJi.i 
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Olflce  of  Fo»»J1  Energy 

[Docket  No.  FE  CiE  M-21— C«ft«*e«ion 
Notic*— 121] 


UMI 


Filing  Certlflcetion  of  Compliance; 
Coal  Capabtilty  of  New  Electric 
Povwerplant  Purauant  to  Powerplant 
arxi  Induatfiai  Fue(  Uae  Ad 

AGENCY:  Office  of  Fossil  E.oer^ 
Department  of  Enerjfv 
ACnow:  Notice  of  filing 

SUMMARY:  Sacramento  Power.  Inc:  (SPlj 
has  submitted  a  coal  capability  self- 
certiF.calion  pursuant  to  section  201  of 
the  Powerplant  and  L'^.iiustna!  Fuel  L's« 
Act  of  1978,  as  a:nended 
ADDflESSCS;  Copies  or  wlf-certification 
filings  are  available  for  publii: 
inspection  upon  request  in  the  Offii.e  of 
Fuels  Programs.  Fossil  Energy.  Room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SVV  , 
Washington.  DC  20585 

F0«  FURTHER  IMFOflMATX)^  CONTACT: 

EUen  Russell  at  (202)  586-9624 
SUPP1.EMENTARY  MFORMATKM:  Tit  in  I!  of 
the  Powerplant  and  Industrial  Fuel  I'm 
Act  of  1978  (FUA),  as  amended  (42 
use.  8301  et  seq.].  provides  that  no 
new  baseload  electric  powerplant  mav 
be  constructed  or  operated  without  the 
capability  to  use  co«i  or  another 
alternate  fuel  as  a  primary  energy 
source  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  fadlities  proposing  to  use 
natural  gas  or  jjetioleum  as  its  pnmary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  tci 
operation  as  a  base  load  powerplant 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel 
Such  certification  establishes 
compliance  with  section  201(a)  on  th« 
day  it  is  filed  with  the  Secretary  The 
Secretary  is  required  to  publish  a  no'uii 
in  the  Federal  Ragistar  that  a 
I  e-t;ncation  has  been  filed.  The 
t'jilowing  owner/ opera  tor  of  a  proposed 


new  ba.wlo«d  powerplant  has  filed  a 
self-certiilcation  in  afx:ordance  with 
Sanson  2i)l(d) 

CH*'.^er  Sacramento  Power.  Inc. 

Operator  Sacramento  Power,  Inc 

[^ration  Sacramento,  California. 

Plart  Ccnfifiurvticn  Combined  cycle 
i:o^enerat!or! 

Qipaaty  148  5  megawatts. 

Fuel.  Natural  gas, 

Furchasins  I'tiiilies  Sacramento 
Municipal  Utaitv  District  (SMUT)). 

Expected  In  Service  Date  3rd  Quarter, 
1994. 

Issued  in  Washingtoti,  DC  July  12  1  (^93 
Anthony  J  Como, 

Director  Off  ice  of  Coal  &  Electric  ity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy 
IFR  Doc  93-16941  Filed  7-15-93:  8:45  an::] 
aujNQ  cooe  usc-w-u 


Federal  Energy  Regulatory 
Commission 

(DocMt  No«  EB93~437-0OO,  tt  si.) 

Tucson  Electric  Power  Co,  et  ai.; 
Electric  Rale.  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

July  9. 1993. 

Take  notice  that  the  following  filings 
have  been  made  wi'h  the  Commission 

1.  Tucson  Electric  Power  Company 

(Docket  No.  ER93-497-0(TO: 

Take  notice  that  on  Inly  2,  1993, 
TucsoD  Electric  Power  Company 
(Tucson)  tendered  for  Rung  certain 
support  and  data,  in  addition  to  a 
related  Amendment  No  1  to  a 
Wholesale  Power  Supply  Agreement 
betwoen  Tucsor  snd  the  Navajo  Tribal 
I 'tilitv  Authontv  (NTTJA),  The 
Agreement  established  the  terms  for  the 
sale  by  Tucson  to  NTl.'A  of  capacity  and 
energy  for  a  six-year  period 
commtfncing  lurie  1 ,  19Q.1 

The  filing  is  b»t?mg  made  to  (i)  include 
Tucson  s  response  to  certain  cost 
support  a:-id  ddta  reqi.HSts  received  from 
the  Commission  s  Staff  and  (li)  tender 
an  .Amendment  No.  1  to  the  Agreement 
■•Ahich  pmvides  certain  clarifications 
and  refiwls  a  change  in  the  method  of 
determining  the  ceiling  rate  under 
certain  pnc:ng  provisions  of  the 
.^^reynient 

llie  parties  rwruest  an  effec.tive  date 
of  lune  1,  1993.  and  therefore  request 
waiver  of  the  Commission's  regulations 
with  res^)ect  to  notice  of  filing 

Cx)pie8  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceedtnt!. 

Comment  date:  July  23.  1993.  in 
accordani  e  with  standard  Pamgraph  E 
at  the  end  of  this  notice. 


Public  Servka  Company  of  Colorado 

(Docket  No  EC93-17-000! 

Take  notice  that  on  July  1,  1993. 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  and  application 
for  approval  under  section  203  of  the 
Federal  Power  Act  for  the  sale  of  certain 
facilities  of  Public  Service  to  Yampa 
Valley  Electric  Association,  Inc.,  and 
requested  that  the  Commission 
authorize  the  application  on  an 
expedited  basis. 

Public  Service  states  that  it  has 
submitted  the  information  required  by 
part  33  of  the  Commission's  regulations 
in  support  of  the  application 

Comment  date:  July  23,  19Q3,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

([)o«;  ket  No  ER93-756t-OOCtl 

Take  notice  that  on  July  2.  1993. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
Rata  Schedule  No.  142,  an  agreement 
between  Niagara  Mohawk  and  the  Long 
Island  Lighting  Company 

Rate  St:hedule  No.  142  provides  fcr 
the  wheeling  of  certain  loads  by  Niagara 
Mohawk  to  LILCO.  The  proposed 
change  revises  the  r.ites  for  the  wheeling 
to  power  and  energy  by  Niagara 
Mahawk,  Niagara  Mohawk  proposes  an 
effci^tive  date  of  September  1,  199;?  and 
requests  waiver  of  tiie  Cx)m mission  s 
notice  requirements.  In  support  thereof, 
Niagara  Mohawk  states  that  LILCO  has 
consented  to  this  proposed  effective 
date. 

Copies  of  this  filing  were  served  upon 
the  following: 
Public  Service  Commission,  State  of 

New  York,  Three  Empire  State  Plaza, 

Albany.  NY  12223 
And 
Long  Island  Lighting  Company,  157  East 

Old  Country  Road.  Hicksville.  NY 

11801. 

Com.T7ent  date;  July  23.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of 
Oklahoma 

(Dc^ket  No.  ER93-783-0O01 

Take  notice  that  on  July  2.  1993, 
Public  Service  Company  of  Oklahoma 
(PSO)  submitted  for  filing  an  ".Amended 
Interconnection  Agreement  Between 
Public  Service  Company  of  Oklahoma 
and  The  Empire  District  Electric 
Company,"  dated  April  2. 1993.  The 
Am.ended  Agreement  provides  for 
various  interchange  services  between 
the  two  companies  and  replaces,  in  its 


7.  Public  Se 

(Docket  No.  E 
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entirety,  the  present  interconnection 

agreement  in  effect  between  the  two 
companies. 

Copies  of  the  fihng  were  served  on 
The  Empire  District  Electric  Company 
and  the  Oklahoma  Corporation 
Commission 

Comment  date:  July  23,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

5  Orange  and  Rockland  Utilitiea,  Inc. 

IDockef  No  ER9,3-752-OOOl 

Take  notice  that  on  July  1,  1&93, 
Orange  and  Rockland  Utilities,  Inc 
(Orange  and  Rockland  1  tendered  for 
filing  pursuant  to  the  FederBl  Energy- 
Regulatory  Commission's  order  issued 
January  15.  1988,  in  Docket  No  ER88- 
112-000.  an  executed  Service 
Agreement  between  Orange  and 
Rockland  and  KW  Control  Systems 
Cnmmpnt  date  July  23.  1993,  in 
3(  cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

fi  Oeveland  Electric  THuminating 
Company 

(Docket  No.  ER93-471-0021 

Take  notice  that  on  June  28,  V^SS. 
Cleveland  Electric  Illuminating 
Company  tendered  for  filmg  iti. 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date  July  23,  1993,  in 
accordance  with  Standard  Parfigraph  E 
at  the  end  of  this  notice 

7.  Public  Serrica  Company  of  Colorado 

[Docket  No.  ER93-761-0001 

Take  notice  that  on  July  2.  1«^93, 
Public  Service  Company  of  Colorado 
tendered  for  filing  an  amendmnnt  to  Us 
FERC  Electric  Service  Rate  Schedule, 
FERC  No.  59.  Under  the  proposed 
amendment  Public  Service  is  seeking  to 
increa.se  the  level  of  power  and  energy 
sold  to  VVestPlains  Energy.  This 
amendment  will  have  no  impact  on  the 
rates  for  service  under  this  agreement. 

Public  Service  requests  an  efTective 
date  of  September  1,  1993  for  the 
proposed  amendment. 

Copies  of  the  filing  were  served  upon 
WestPlains  Electric  and  state 
jurisdictional  regulators  which  Include 
the  Public  Utilities  Commission  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  July  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ER93-759-OOOI 

Take  notice  that  on  June  30,  1993. 
Niagara  Mohawk  Power  Corp>o.'^tion 
(Niagara  Mohawk)  tendered  for  filing  a 


proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  1 72,  an  agreement 
between  Niagara  Mohawk  and  LockfKirt 
Energy  Associates,  L.P  (LfKikporl) 

Rate  Schedule  No  172  provides  for 
the  wheeling  of  certain  I(5ads  b)  Niagara 
Mohawk  to  New  York  State  Electric  and 
Gas  Corporation  generated  by  Lc>ci.porl 
The  proposed  change  revises  the  rates 
for  the  wheeling  of  power  and  energy  bv 
Niagara  Mohawk.  Niagara  Mohawk 
proposes  an  effective  date  of  September 
1    1993.  In  support  thereof,  Niagars 
Mohawk  slates  that  Lock  port  hf.s 
consented  to  this  proposed  effedive 
date. 

Copies  of  this  filing  were  sen*:.!   »p  o 
the  foiiowing: 

Public  Service  Commission,  State  of 
New  York.  Three  Empire  Stato  Plaza, 
Albany.  NY  12223 

and 

CU  Energy  [vx.kporl  G  P  inc.,  5706 
Upper  Mounts, r.  Rijh.i   I-ockport,  NY 
14094 

Comment  date:  hi\)  26.  1993  in 
accordance  with  Standard  Par8j;raph  E 
a!  the  er;d  of  this  notice. 

Wisconsin  Public  Service  Corp*ira)ion 
(Docket  No.  ER93-755-000) 

Take  notice  that  on  July  2,  1993. 
Wisconsin  Public  Service  Corporation 
(VVPSj  tendered  for  fihng  an  execvitfHi 
Transmission  Serv-ue  ,\gr9«ment 
between  WPS  and  Manitowoc  Public 
Utilities.  The  Agreement  provides  for 
transmission  service  under  the  T-1 
Transmission  Tariff,  FERCOrip..nai 
Volume  No  4. 

WPS  asks  that  "he  agreemeni  become 
effective  sixty  days  after  filing 

Comment  date:  July  26,  1993   in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Western  Resources,  Inc. 

iDo<kPtNo  EL9,V5()-OOCi 

Take  notice  that  on  June  29,  :9<)3, 
Western  Resources,  Inc.  (Western 
Resources)  formerly  The  Kansas  Power 
and  Light  Company  (KPL),  and  its 
subsidiary  Kansas  Gas  and  Ele<  trie 
Cximpany  (KG&E)  tendered  for  filing  a 
petition  for  declaratory  order  pMjnnitting 
Western  Resources  to  oegin 
amortiration  of  the  premium  paid  to 
acquire  KG/  E  by  merger  of  K&AE  with 
a  KPL  subsidiary  in  August  1995  rather 
than  in  March  1992.  the  date  of  the 
merger;  and  to  amortize  the  premium 
over  forty  years 

Comment  date  July  26.  1993.  m 
accordance  with  Standard  Paragraph  !- 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E  Any  person  desiring  to| 
to  protest  said  filiriji  s.'jcii,.  ;d  fHe  a 
motion  to  interverie  cir  pn'itest  v,n\\-  'tp 
Fednral  Energy  Reg'ulatDrv  (..^■,rii,rT'iSh,ii)r,. 
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Aay  person  vv'istuti^,'  u.  inMiKin-  s  p*"'v 
must  file  a  n'lotic.tr,  *:,,  ;;,t(-tr\i:>r;('   ;, ,j.a;i«f* 
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fPro)»cl  Nc   236C,  Projocl  No   2363] 

Minnesota  Power  &  Light:  Potlstch 
Corp  .  Intent  To  Prepare  an 
fenvironmental  lmp>BCt  Statement  and 
Conduct  Pubtic  Scoptng  Meetings 

July  12. 1993, 

T>ie  Federal  Energy  Regulatory 
Commission  (FERCrha.^  rer*»ived  an 

8p;  ,ir8t<on  for  relit  tris*-  cif  tlie  .Sf    i„A,)',,..s 
K;ver  Hvdrf>ei«'lnf   F'ac;it'\    t ' r i ■  itrx  1  ,%«, ' . 
23bO,  and  the  Clfxp,,!**!  Hv(ln.>ei<-H,t,r:n 
Facilitv    i'*rctte<l  2'4r>'i   The  hyclrt.iprwur 
projects  ere  l<:H':«le<1  nortliwest  ni  ;:,ie 
City  of  Dui-Jth,  M.nnesfits  un  tlu'  St 
Lot; If-.  V\  h,iit'faf»  and  Cllcxjuet  nv •••-«. 

iLe  V'tJii.  staff  tifts  uetenrnriMd  XlUil 
licensing  thH.se  prf,!ie<  ts  wouiC 
constitute  a  inator  fwlerei  ai,i:ii'n, 
aignifif^ntly  affwim^  the  q;,i8,i,itv  of  the 
human  environment    Ttu^rv'f),'*,  L'le  vififf 
intands  to  prepare  an  KMVirdiin.ieii'iii 
Impact  Statement  iKiSj  on  tiie 
hydroelfxinr  prriiwi*  m  nuxirnH/.u  » 
with  the  Nat. una.  Li:v;:ui:::.ti;.lc.  i  olicy 

I  ne  staffs  ns  will  objecUvaly 
consider  botti  hue  spacificand 

cumujsiive  en v > roiuiiantal  in^pAct^.  of 
the  pro)tK,ts  and  rwasoneble  ait'TiuiJivea, 

ai.vt  will  int.iuOe  an  e«,t)iic<!n;i  .  i'. r.hiicial 
8MC  engineering  8na,lyf.is 

,*i  draft  EI.S  will  be  is.'-Liwi  and 
I  irculated  for  reviev*'  l\  a'.  !,[■♦' 

i^,r',,er;ts  filed 


vw-d  by  the 
,aJ  mS.  The 


interested  pa,rties  ,Ai;  i  id 

',in  trie  drafi  EIS  wi,;i  t,>e  b: 

s'af!  and  ronsiderwi  i,!;  « 

s'affs  c:on(.K,jSion»;  axitl 

rw  iimrnendaiiDns  will  then  be 

■ ->  St  ij't>(i  f  r  the  consideration  of  the 
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Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings.  An  evening  scoping 
meeting  is  primarily  for  public  input 
while  a  morning  meeting  will  focus  on 
resource  agency  concerns.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EIS. 

The  scoping  meetings  will  be  held  on 
Thursday.  August  19,  1993  The 
morning  meeting,  focusing  on  primarily 
resource  agency  concerns,  will  be  held 
from  9  a.m.  to  12  p.m.,  Duluth  Public 
Library,  520  West  Superior  Street, 
Duluth,  Minnesota.  The  second  meeting 
will  be  from  7  p  m.  to  10  p  m  ,  on  the 
campus  of  the  University  of  Minnesota- 
Duluth,  Montague  80  Lecture  Hall.  10 
University  Drive,  Duluth.  Minnesota 
This  meeting  focuses  primarily  on 
public  input. 

Prior  to  the  meetings.  Scoping 
Document  1  (SD  1)  which  identifies 
resources  issues  to  be  addressed  in  the 
EIS,  will  be  mailed  to  the  list  of 
interested  parties  Copies  of  SD  1  wi!i 
also  be  available  at  the  scoping 
meetings.  i 

Objective* 

At  the  scoping  meetings  the  staff  will: 
(1)  Summanze  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  EIS,  (2)  determine  the  relative 
depth  of  analysis  for  issues  to  be 
addressed  in  the  EIS;  (3)  identify' 
resource  issues  that  are  not  important 
and  do  not  require  detailed  analysis,  (4) 
solicit  from  the  meeting  participants  all 
available  information,  especially 
quantified  data,  on  the  resources  at 
issue,  and  (5)  encourage  statements  frurn 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS,  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs  preliminary  views 

Procedur«« 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  m 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 


Participants  at  the  public  meetings  are 
asked  to  keep  oral  comments  to  five 
minutes. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statement  for 
inclusion  in  the  public  record.  In 
addition,  written  scoping  comments 
may  be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  until  September  19.  1993. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page  St  Louis  Power  Project 
No  2360;  Cloquet  Power  Project  No. 
2363 

All  those  that  are  formally  recognized 
by  the  Commission  as  intervenors  in 
licensing  proceeding  are  asked  to  refrain 
from  engaging  staff  or  its  contractor  in 
discussions  of  the  merits  of  the  projects 
outside  on  any  announced  meetings. 

Further,  parties  are  reminded  of  the 
Commission's  Rules  of  Practice  and 

Proredurw.  requiring  parties  filing 
documen'.s  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  is  on  the  official 
service  liSt 

For  further  information,  please  contact 

John  Blair  !202)  219-2845. 

Lou  D  C«8heU, 

Secreffluy. 

[FRDoc  93-16863  Filed  7-1S-93;  8:45  ami 
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IFERC  No.  JD93-07805T] 

Railroad  Commission  of  Texas,  Austin 
Chalk  Tight  Formation  Determination; 
Amendment  Notice  of  Informal 
Conference 

July  12,  1993 

Take  notice  that  the  informal 
conference  in  the  above-referenced 
proceeding  has  been  rescheduled  to 
August  5,  1993.  at  10  am.  The 
conference  will  be  held  in  room  3400- 
C  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426, 

For  farther  information,  contact  Janet 
Ardinger  at  (202)  208-0895. 
LoL*  D.  Ca«heU, 
Secretary 
!FR  Doc  93-16861  Filed  7-15-93;  8:45  ami 

MtUNQ  COOC  fT17-01-*l 


[Docks*  No.  EC9S-6-000] 

The  Cincinnati  Gas  &  Electric  Co.  and 
PSI  Enargy,  Inc.;  Rling 

July  12,  1993. 

Take  notice  that  on  July  9, 1993  The 
Cincinnati  Gas  &  Electric  Company 
(CGAiE),  on  behalf  of  itself  and  its 
subsidiaries  owning  jurisdictional 
facilities  (Union  Light,  Heat  and  Power 
Company  and  Miami  Power  Corp.)  and 
PSI  Energy,  Inc.  (together.  Applicants] 
filed,  pursuant  to  section  203  of  the 
Federal  Power  Act  and  part  33  of  the 
Commission's  Regulations  an 
amendment  to  their  Joint  Application 
requesting  authorization  to  merge  and 
reorganize  Applicants'  utility  operations 
and  to  dispose  of  Applicants' 
jurisdicitonal  facilities,  filed  on 
December  23.  1992. 

Pursuant  to  an  Amended  Agreement 
and  Plan  of  Reorganization,  PSI 
Resources  Inc.,  PSI  Energy  and  CG&E 
will  become  subsidiaries  of  a  new 
corporation,  CINergy  Corp.,  and  PSI 
Energy  and  CGAE  will  operate  as 
separate  utility  subsidiaries  of  CINergy. 
The  subsidiaries  of  PSI  Resources,  Inc. 
will  become  subsidiaries  of  CINergy 
Corp.  The  merger  will  be  affected 
through  an  exchange  of  stock,  with  PSI 
Resources  and  CG&E  shareholders 
exchanging  their  shares  for  shares  in 
CINergy.  The  subsidiaries  of  CG&E  will 
remain  direct  subsidiaries  of  CG&E 

Copies  of  the  Amended  Joint 
Application  have  been  served  on  the 
state  utility  regulatory  commissions  in 
Indiana,  Ohio  and  Kentucky. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lou  D.  Cashell, 
Secretary. 
[FR  Doc.  93-16880  Filed  7-15-93.  8  45  am] 
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[Docket  No.  RP90-10»-O11I 

Paciftc  Gm  Tran«mieeton  Co. ; 
Cofnp4iance  RHng 

luly  12.  1993. 

Take  notice  that  on  July  6,  1993. 
Pacific  Gas  Transnaission  Company 
[PGT)  tendered  for  filing  and  acceptance 
certain  tariff  sheets  to  be  included  in  its 
Second  Re\nsed  Volume  No.  1  and 
Original  Volume  No.  1-A  of  its  FERC 
Gas  Tariff. 

PGT  states  that  the  above  tariff  sheets 
have  been  revised  to  comply  in  pari 
with  the  Commission 's  Opinion  No,  381 
issued  February  3,  1993  to  implement 
that  portion  of  Opinion  No.  381  whirJi 
deals  with  the  compressor  fuel  use,  line 
loss,  and  unaccounted  for  gas 
reimbursement  percentages,  and  will 
provide  the  basis  for  refunds  to 
Shippers'  gas  balance  accounts  which 
will  be  made  to  Shippers  for  the  refund 
period. 

PGT  requests  a  shortened  comment 
period  and  waiver  of  the  applicable 
notice  requirements  so  that  the  revised 
tariff  sheets  may  be  accepted  for  filing 
on  August  1.  1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  IDC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFK 
385.211.  Ail  such  protests  should  be 
filed  on  or  before  July  19,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  of  this  filing  are  on  file  vtdlh  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CasheU. 
Secretory 
IFR  Doc.  93-16864  Filed  7-1^-93.  8:45  arai 
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[Docket  So.  CP93-606-0001 

PanharKtie  Gathering  Ca;  Petition  for 
Declaratory  Order 

July  12,  1993. 

Take  notice  that  on  June  22,  1993, 
Panhandle  Gathering  Company  (PGC). 
5400  Westheimer  Court,  Houston,  Texas 
77056-5310,  filed  in  Docket  No.  CP93- 
506-000  a  petition  pursuant  to  section 
16  of  the  Natural  Gas  Act  (NGA)  and 
Rule  207(a)(2)  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207(a)(2)).  for  a  declaratory  order 
disclaiming  Commission  jurisdiction 
over  services  to  be  performed  by  a  joint 
venture  with  Western  Gas  Resources, 


Inc.  (VVGR),  all  as  more  fully  set  forth  in 
the  apphcation  on  file  with  the 
Commission  and  open  to  public 
inspection. 

PGC  seeks  a  declaratory  order  from 
the  Commission  finding  that 

•  Certain  facilities,  to  be  acquirtxi 
from  Panhandle  Eastern  Pipe  Line 
Company  (PEPL),  would  be  fa<.;iitie« 
used  for  the  gathering  of  natural  gas  and 

thereby  exempt  from  Commission 
jurisdiction  pursuant  to  section  Ivbj  of 
the  NGA, 

•  Neither  PGC  nor  the  joint  venture 
would  be  a  "n8tural-f?as  com  pan  v' 
pursuant  to  section  2(b)  of  the  NGA  by 
virtue  of  the  proposed  acqui.sition. 
ownership,  and  operation  of  sacii 
facilities 

•  The  gathering  services  that  woold 
l>€  performed  through  the  joint  vt-nture 
would  be  non-junsdictional  and  exempt 
from  the  Commission's  junsdi'lion 
under  sect. on  Kb)  of  the  NGA 

.  The  "PGOWGR  Joint  Venture" 
rates  and  charges  for  gathenng  services 
would  not  be  sub|ect  to  the 
Commission's  jurisdiction  pursuant  to 
sections  4  and  5  of  the  NGA 

PGC  states  that  it  is  a  whollv-owned 
subsidiary  of  PEPL.  PGC  describes  the 
facilities  as  those  gathering  systems 
referred  to  as  the  Canton/N.E,  Seiii.ng 
System,  the  WavTioka  System  and  the 
.^vard  System,  as  well  as  19  4  miles  of 
a  24-inch  pipeline  which  would  become 
part  of  the  PGC  gathering  system.  PGC 
further  states  that  the  facilities  are  the 
subject  of  PEPL's  application  to 
abandon  facilities  filed  in  Dixkei  .Nio 
CP9 3-5 05-000^ 

Any  persons  desinng  to  be  heard  or 
to  make  any  protest  with  referent*  to 
said  petition  should  on  or  before  .August 
2,  1993,  file  with  the  Federal  Plneryy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  8 
protest  in  accordance  with  the 
requirements  of  the  Commissi  nns  Ri.ics 
of  Practice  and  Procedure  (18  CFR 
384.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Ac1  (18  OH 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  I* 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  e 
party  in  any  hearing  therein  must  file  a 


I  A  DOtlcfl  of  tfa«  apptlcatioo  fl)«d  Ln  DockM  No 
CP93-&OS-000  WM  iMuad  by  th*  Socnrtary  of  tbc 
CommimoD  on  June  !S,  19S3 


motion  to  intervene  in  scs.onifin**  *^  tth 
the  Oimmission's  Kujes. 
LoH  D  CMhell. 
Secretan' 

IFR  TkK.  9?,--thHf>2  F  i»(i  7-  15-y3,  HAi.  anj) 
att-LMO  coof  «m-«i-« 

[Docket  No.  CPM-43 1-000] 
Queatar  Plpellr^e  Co  ;  Application 

'■..'■\  12   i'.('j:h 

Tfti.6  n  >t,  «  'Jiat  on  lune  7.  1993. 
Q'lifistar  F'lfK'hne  ('j,:!tT:f)Rr;y  iQ'iiMs'art    79 
S(/uth  State  Str»wt,  S^it  l^kf  (,.i!%'   '  '''nh 

H4m  filed  in  Do*;knt  Nci  CP^^'-i a  •.  t 

'..ifK'i  an  Hppl!r.8tion  pur'^uHiit  '.■  Rwti-tn 
7[t!]  of  the  Nflturai  ( rfls  ,*>.:"'  r**::.}.esl.'.r)fi 
authority  to  atw,ndon   hv  m*  iassificfl'-',!'! 
ti:  8  rKiiuunsdictionai  gnttinnng 
Oi-s. grief. on,  ,sp:>w:ifir  certifif  atod  non- 
main-line  far-ih'ies  Oupstar  fils(" 
petitioned  t.'^^e  ( -on'iri;.sM-i:-.  ti-  -..ks.'.p  e 
declaratoPt'  nrdnr    .r.:-'\  ;.k  ;!ia"  '.::.^ 
SLbsequpr'  {■■;vrfi*:iir,  "{ the  facilities 
proposed  t  j  'je  rtJL.asi.f.ed  is  a 
nonjurisdictional  activity  exempt  from 
Commission  jiirisdictioD  under  sectioD 
1(b)  of  the  NGA.  Furthermore,  Questar, 
as  co-owner  of  a  yet-to-be  constructed 
natural-gas  processing  plant  the 
Wyoming  Cutthroet  liquid  f-r  «  fssing 
Plant  (Cutthroat  Plant),  pe'  t    :  *•  d  he 
Commission  to  declare  that  li,  u^e 
construction  and  operation  of  the 
processing  plant  and  (2)  the  plant's 
purchase  and  delivery  of  replai  nm  ;.t 
volumes  to  Questar  at  the  plant  tailgate 
c;  at  various  receipt  points  along 
Questar's  trans  mi, sMori  "vsImv,  •iiatare 
related  solely  to  plai,,t  shr  n*.  igt>  nd 
fuel-usage  volumes  are 
nonjunsdu  tional  adivities  exempt  from 
the  Comrr.  .:>,s::ii.  s  n..-.sdiction  und«r 
section  l!h,  of  the  NGA   QueMar 
requests  L'le  Qjoiiiuiision  Kiant  i  v 
August  1,  1993,  or  a*  sex  in  a.",  prui  tirable 
thereafter,  the  reQLiw.HtHd  8im;,ii,ii,:;.Hiit 
authorizBt.on  Bnci  <lt«:  iar6!(ir'\  i. i,r:;f,r*   us 
more  fully  shI  Kjnti  i;.  t,;.e  apj.!ii..ai.v.ii 
which  is  on  file  with  the  Commission 
and  open  to  publu  insp^jtion. 

Questar  proposes  to  dffer  producer* 
wno.se  natural  Ba-s  res*;r\'MS  are  located 
in  the  Moxa  An±  a  rue  i.f  .vo>.th  western 
Wyoming,  conne<:teo  ti,;  Qiiw.vtar  & 
existing  M 0X8  Anii  ,sv''ttr)in,  fiaxitile 
gathering  ^erN'uies  and,  ti  pian,!ifr!»i..p 
v*rith  ANR  Prcdji:  t.i,,;i,  (  ,'.;r:i.rtny 
i-ANRPC),  natural  gas  pri,«.wss!ng 
s«rvu«8  that  together  wul  pruvnie  b 
competitive  aliem^five  to  tnf,iw  f*r\  .<  »*« 
■  jffiTttd  by  otn«r  ar«a  galtierer?  m,a 
proCHSSors 

Questar  furtiier  proposes  to  reclsssify 
a,s  jiathering,  exisUnj*  lion-iiiaiii^iifi*- 
pii'thi:-,^  facilities,  comprising  'i  ^1 
in.iti.s  '.)(  3'i-in('ii,  2.95  miies  ai  6'.ii-iiich 
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and  41  96  miles  of  10''  4-inch  pipeline 
used  to  gather  Moxa  Arr.h  area 
production  and  tha»  will  connect  to  the 
Cutthroat  Plant  Qiiestar  explains  that 
the  pipeline  facilities  proposed  to  be 
reclassified  were  installed  under  budget 
and  blanket-type  ce^.fica'os  issued  'o 
Questar,  and  it;  prodec.essors,  dunng 
the  mid  1970's  and  early  1980s  and  that 
the  total  gross  plant  investment 
associated  witn  the  faiilities  proposfd 
to  be  reclassified  is  approximately  $4.5 
million. 

Questar  states  that  in  order  to  provide 
natural-gas  pr-ocessmg  services  in  the 
Moxa  Arch  area,  Q.;es*.ir  and  ANRPC 
propose  to  install  ine  Cutthroat  Plant,  a 
35  MMcf/day  cryogenic  liquid- 
processing  plant,  expanaable  up  to  65 
MMcf/day,  connecting  with  the 
proposed  reclassified  non-main-line 
facilities.  The  Cutthroat  Plant,  it  is 
explained,  wiii  process  Mo.xa  .Art'h  area 
volumes  for  the  removal  of  liquefiabie 
hydrocarbons  and  dehver  residue  gas 
directly  into  the  transmission  system  of 
Questar  and.  possibly,  to  the 
transmission  systems  of  Colorado 
Interstate  Gas  Company  and  Northwest 
Pipeline  Corporation,  depending  upon 
producer  preference  and  interest 
expressed  by  the  interconnecting 
parties.  It  is  stated  that  Questar  and 
ANRPC  wiil  be  at  nA  for  100%  of  tlie 
Cutthroat  prciect  investment  and  that  no 
plant  costs  or  associated  revenues  will 
be  assigned  to  Ques^'ar's  jurisdictional 
services. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  refertnce  to  said 
application  should,  on  or  before  August 
2.  1993,  filed  with  the  Federal  Energy 
Regulatory  Commiss.on.  825  Nofh 
Capitol  Street,  SE..  Washington,  DC 
20426,  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  cf  Practice  and 
Procedure  (IS  CFk  585  214  sr  185. 211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157,10).  All  protests 
filed  with  the  Ccmm.ission  will  be 
considered  by  it  m  determining  the 
appropriate  a^rtion  to  b>e  taken  but  will 
not  serve  to  make  the  protast»nts  parties 
to  the  proceeding.  .Any  person  wishing 
to  become  a  pa.rty  to  a  proceeding  or  to 
participate  as  a  party  m  any  heanng 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subiect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulator>'  Commission  by 
sections  7  and  1 5  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  heanng  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  Lhe  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  formal  heanng  is  required,  further 
notice  of  such  heanng  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 
UuD  CasheU. 
Secretary 

(FK  Doc  93-16860  Filed  7-15-9J.  8  45  am] 
BJUJNC  coo«  rT^^-o^-m 


[Ooclwt  No  CP9;^-540-000] 

Wllliamt  Natural  Gat  Co.;  Request 
Under  Blanket  Authorization 

July  12. 1993. 

Take  notice  that  on  July  8,  1993. 
Williams  Natural  Gas  Company  (WNG),- 
P  O  Box  3288.  Tulsa  Oklahoma  74101. 
filed  in  Docket  No  CP9 3-5 40-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157  2161  for 
authorization  to  reclaim  measuring  and 
appurtenant  facilities  used  to  receive 
transportation  gas  from  Vanguard 
Pipeline  (Vanguard)  and  Ross-Pope 
Drilling,  Inc.  (Ross-Pope),  both  located 
in  Jefferson  County,  Kansas,  under 
Williams'  blanket  authorization  issued 
in  Docket  No  CP82-479-000.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection 

WNG  states  that  it  has  been  unable  to 
locate  Vanguard,  Ross-Pope,  or  their 
successors,  and  therefore  has  no  written 
consent  for  facilities  reclaim,  although 
there  has  been  no  production  from 
either  well  for  several  years. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  bv  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385  214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157  205  of  the  Regulations  under  the 
Natural  Gas  Ac1  (18  CFR  157  205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiiing  a  protest.  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Loij  D.  Cuhell, 

Secretary- 

[FR  Doc.  93-16865  Filed  7-15-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4679-61 

Acid  Rain  Program:  Notice  of  Draft 
Permits  and  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draf^  permit  and 
public  comment  period, 

summary:  The  US.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Arid  Rain 
permits  to  38  utility  plants  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72). 

DATES;  Comments  on  draft  permits  must 
be  received  no  later  than  30  days  after 
the  date  of  this  notice  or  the  publication 
date  of  this  notice  in  local  newspapers. 
ADDRESSES:  Administrative  Records 
The  administrative  record  for  each  draft 
permit,  except  information  protected  as 
confidential,  may  be  viewed  at  the 
addresses  listed  in  "Supplementary 
Information." 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  permit  to  the 
following. 

For  plants  in  New  Jersey  and  New 
York:  Steve  Riva,  Chief  Permitting  and 
Toxics  Support  Section,  Air  Complian(:e 
Branch,  EPA  Region  2.  Jacob  K  Javitz 
Federal  Bldg.,  26  Federal  Plaza.  Room 
SOO.New  York,  NY  10278; 

For  plants  in  West  Virginia:  Thomas 
Maslany,  Director,  Air,  Radiati'Mi  and 
Toxics  Division,  EPA  Region  3  (3AT- 
22),  841  Chestnut  Bidg..  Philadelphia, 
PA  19107; 

For  plants  in  Florida,  Kentucky  and 
Mississippi:  Winston  Smith,  Dire<;tQr. 
Air,  Pesticides  and  Toxics  Management 
Division,  EPA  Region  4,  345  Courtland 
Ave.,  NE.,  Atlanta,  GA  30365; 

For  plants  in  Indiana,  Minnesota  and 
Ohio:  David  Kee,  Director,  Air  and 
Radiation  Division,  EPA  Region  5  (A- 
18J),  Ralph  H.  Metcalfe  Federal  Bldg..  77 
West  Jackson  Blvd.,  Chicago,  IL  60604. 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 


UMI 
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and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72,9  and  issues  not 
relevant  to  the  permit 

Hearings  To  refjuest  a  puhhc  hearing, 
state  the  issues  proposed  to  be  raised  m 
the  hearing,  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clanfving  significant  issues 
afl'ectmg  the  draft  permit 
FOR  FURTHER  tNFORMATJON  CONTACT: 
Contact  the  following  persons  for  more 
information  about  the  draft  permits; 

For  plants  in  New  Jersey  and  New- 
York.  Gerry  DeGaetano  at  (21  2)  264- 
6685,  Air  and  Waste  Management 
Division,  EPA  Region  2,  lacob  K   favitz 
Federal  Bldg,,  26  Federal  Plaza,  room 
500.  New  York,  NY  10278, 

For  plants  m  VVest  Virginia.  Kimborlv 
Perk  at  (215)  597-9839  Air,  Radiation' 
and  Toxics  Division.  EPA  Region  3 
i',3AT-22i,  841  Chestnut  Bldg., 
Pmladolphia,  FA  19107; 

For  plants  m  Florida,  Kentucky  and 
Mississippi,  Brian  Deals  at  (404)  347- 
5014.  Air.  Pesticides  end  Toxics 
Management  Division.  EPA  Region  4, 
345  Courtland  Ave,  .N"E,  Atlanta,  GA 
30365: 

For  plants  m  Indiana,  Patrick  Gimino 
at  (312)  353-^651;  for  Miami  Fort  and 
I  M  Stuart,  Franklin  Echo'vama  at  (312 
886-9653,  for  p!-:ints  in  Minnesota  and 
&'l  other  plants  in  Ohio,  Allan  Batka  at 
(312)  886-9653,  Air  and  Radiation 
Division,  EPA  Region  5  (.A-iej).  Ralph 
H  Metcalfe  Bldg  ,  77  West  Jackson 
Bivd  .  Chicago,  IL  60604 

SUPPLEMENTARY  INFORMATION: 
Permits 

EPA  proposes  to  approve,  for  1995 

only,  substitution  plans  and  reduced 
utilization  p'ans  (and  parts  of  plans) 
v^'iUh  compensating  units  that  are 
consistent  with  the  current  rules  and 
proposes  to  defer  action  on  these  piar;s 
and  parts  of  plans  for  1996-1999 

Based  in  large  part  on  its  review  of 
Phase  I  permit  applications  submitted  lo 
EPA,  a  petition  for  reconsideration,  and 
issues  raised  in  litigation  challenging 
the  January  11,  1993  Acid  Rain  Program 
rules  (58  FR  3590),  EPA  is  concerned 
that  the  existing  rules  could  be  read  to 
provide  utilities  an  open-ended  ability 
to  use  substitution  and  reduced 
utilization  plans  to  create  a  significant 
number  of  excess,  new  allowances  in 
Phase  I.  An  allowance  is  a  li.mited 
authorization  by  EPA  to  emit  up  to  one 
ton  of  sulfur  dioxide  (SO;)  during  or 


after  a  specified  calendar  year.  The 
creation  of  excess,  new  allowances 
would  threaten  achievement  of  the  "^O; 
emission  reductions  intended  to  be 
made  under  title  IV  of  the  Clean  Aii  Act 
(the  Act]  and  thus  would  be  contrary  to 
the  statutory  purposes  of  section  4:^4  (b) 
and  (cj  and'408(f  )(1)(B)  of  the  Ad, 
which  are  aimed  at  facilitating  and 
preserving  the  intended  amount  of 
reductions. 

A  substitution  plan  B!].^vvs  a  T'^hl*^  A 
unit  (i  e.,  a  unit  listed  .;:  IhUlb  A  of 
section  404  as  a  unit  rw^uired  to  reduce 
emissions  m  Phase  I)  to  reassign  all  or 
part  of  its  reduction  obligation  to  a  non- 
Table  A  unit  The  substitution  provision 
IS  intended  to  provide  an  alternative 
means  of  achieving  Phase  I  reductions, 
not  a  me<":hanism  for  creating  excess, 
new  allowances  and  avoiding  emission 
reductions  ,Si.miiar!y,  the  reduced 
utilization  proMSion  is  aimed  at 
providing  flexibility  and  ensuring 
realization  of  emission  reduction  goals. 
Congress  recognized  that  the  potential 
for  circumvention  of  emission  limitation 
require.ments  exists  because  in  Phase  I 
only  a  minority  of  all  utility  units  are 
subject  to  such  requirements.  A  Phase  I 
unit  could  reduce  its  utilization  below 
baseline  and  shift  load  to  a  non-Phase 

I  unit  that  can  emit  in  Phase  I  without 
allowances.  Under  the  Act,  a  Phase  I 
unit  planning  to  reduce  utilization 
below  baseline  by  shifting  load  must 
submit  a  reduced  utilization  plan 
designating  the  compensaling  unit  to 
which  the  load  will  be  shifted.  Each 
designated  substitution  or  compensating 
unit  becomes  a  Phase  I  unit  subject  to 
the  requirement  to  hold  allowances. 

EPA  is  concerned  that  the  January  11. 
1993  rules  could  be  read  to  allow 
substitution  and  reduced  utilization 
plans  to  be  used  as  an  open-ended 
means  of  bringing  Phase  11  units  into 
Phase  I,  thereby  creating  a  large  number 
of  excess,  new  allowances  that  would 
not  otherw  ise  be  available.  For  each 
year  that  a  plan  is  in  effect,  each 
substitution  or  compensating  unit  under 
the  plan  is  allocated  a  number  of 
allowances  equal  to  the  unit's  baseline 
multiplied  by  the  lesser  of  the  unit's 
1985  actual  or  allowable  emission  rate. 
The  number  of  allowances  under  this 
formula  could  greatly  exceed  the 
number  actually  needed  by  those  Phase 

II  units  to  cover  their  emissions  in  Phase 
I,  Prior  to  the  passage  of  the  .^ct,  a 
number  of  Phase  II  units  had  already 
reduced  their  emission  rates  below  the 
1985  levels  In  addition,  some  Phase  II 
units  are  already  required,  under 
existing  federal  or  state  law.  to  reduce 
their  emission  rates  m  Phase  I  below 
1985  levels,  If  all  Pha.se  II  units  that 
have  reduced  or  are  required  to  reduce 


emission  rates  beh^w  198S  levels 
without  title  rV'  of  the  Act  are 
designated  as  substitution  or 
compensating  units,  the  potential 
number  of  excess,  new  allowances 
would  be  sufficient  to  threaten 
achievement  of  the  emission  reductions 
intended  by  Congress  under  title  IV. 
Consequently,  EPA  is  planning  to 
propose  revision  of  40  CFR  72.41.  72.43 
and  72.91  of  the  January  11,  1993  rules, 
implementing  substitution  and  reduced 
utilization  plans  and  allowance 
surrender  related  to  reduced  utilization. 
These  revisions  seem  necessary  to 
ensure  that  the  rules,  and  plans 
approved  under  the  rules,  are  consistent 
with  the  purposes  of  title  IV.  EPA 
intends  to  explain  these  matters  in  more 
detail  in  a  notice  of  proposed 
rulemaking. 

The  owners  and  operators  of  some 
affected  sources,  however,  have  already 
submitted  to  EPA  substitution  and 
reduced  utilization  plans  based  on  their 
reading  of  the  existing  rules.  In  order  to 
provide  owners  and  operators  an 
opportunity  to  adjust  their  compliance 
strategies  in  the  event  of  revision  of  the 
rules.  EPA  proposes  to  approve  for  1995 
only  those  substitution  plans  and  those 
reduced  utilization  plans  (and  parts  of 
plans)  with  compensating  units  that  are 
determined  to  comply  with  the  January 
11, 1993  rules.  EPA  proposes  to  defer 
action  on  those  plans  and  parts  of  plans 
for  1996-1999  pending  the  potential 
regulatory  revisions.  In  taking  this 
approach,  EPA  is  exercising  its 
authority  to  "issue  a  draft  permit  that 
incorporates  in  whole,  in  part,  or  with 
changes  or  conditions  as  appropriate,"  a 
source's  permit  application.  40  CFR 
72.62(a). 

The  one-year  approval  is  applicable 
only  to  those  plans  that  were  submitted 
before  today.  July  16,  1993,  and  that  are 
not  revised  on  or  after  this  date  to  add 
units  to  the  plans.  Plans  submitted,  or 
revised  to  add  units,  on  or  after  July  16, 
1993  and  before  issuance  of  Phase  I 
permits  for  the  units  involved  must 
undergo  a  completeness  review  under 
40  CFR  72.61.  EPA's  six  month  period 
for  issuing  permits  addressing  the  new 
or  revised  plans  begins  on  the  date  that 
they  are  received  by  EPA,  provided  that 
they  are  determined  to  be  complete 
under  40  CFR  72.61(a).  Where  EPA 
issues  such  permits  before  the 
completion  of  the  rulemaking  referred  to 
above,  EPA  intends  to  defer  action  on 
the  plans  for  1995-1999.  Such  plans 
will  be  reviewed  and  acted  on  in 
accordance  with  the  rules  that  result 
from  the  rulemaking. 

EPA  proposes  to  approve  draft 
permits  that  s{>ecify  the  sulfur  dioxide 
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emission  allowancBS  and  complianc  e 
plans  fc;r  the  following  utility  plants 

Region  2 

B  L  Enj^iand  in  New  Jersey  8.822 
allowances  under  column  A  of  Table  \ 
of  40  CFR  73  10  fTable  1  allowances)  m 
each  year  1995-1999  and  5.543 
allowances  from  Iha  Phase  I  Extension 
Reserve  under  40  CFR  72  42  [Reser\'e)  in 
each  year  1995-1996  to  unit  1;  11,412 
Table  1  allowances  in  each  year  1995- 
1999.  and  the  following  Res^trve 
allowances  to  unit  2  6.945  in  each  year 
iqQ<5_1c)Q6  and  3.474  in  each  yenr  1997- 
1993,  a  Pha.se  I  extension  plan  that 
rBqirr^'s  unit  2  to  irstal!  qualifying 
Phase  I  !«:hnolog>-  and  that  designates 
unit  1  5nd  Conesv.lle  u.Tt  1  as  trar.sff'r 
units.  The  designated  r^presen'ativa  is 
Henry  C  St:hwemrn,  Ir 

Norlhpor'.  in  Nbw  Yorii   19,289  Table 

1  allowances  in  each  year  1995-1999  to 
unit  1,  23  476  T^ihie  1  a  Inwancws  in 
each  year  1995-1999  to  unit  2.  25,783 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  v  and  5  S 16  allowances 
under  40  CFR  7  2  41  i^ubstitution 
allowances)  in  1 99 t  to  unit  4;  a 
conditional  substitution  plan  for  1993  in 
which  units  1,  2  and  3  and  Port 
fefferson  units  3  and  4  designate  unit  4 
as  a  substitution  unit;  and  tihree  reduced 
utilization  plans,  one  each  for  units  I. 

2  and  3  for  1995-1999  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measure's  =)nd  'hat  designate  a 
sulfur-free  generator  The  dnsi^nated 
reoresenlative  is  Rob*>rt  B  Steaer. 

t'ort  Jefferson  in  New  York   10,194 
Table  1  allowances  in  e^ch  year  199.5- 
1999  to  unit  3;  and  12.006  Table  1 
allowances  in  each  year  1995-1999  to 
unit  4;  a  conditional  substitution  plan 
for  1995  in  which  units  3  and  4  and 
Northport  units  1.  2  and  3  designate 
Northport  unit  4  as  a  substitution  unit; 
and  two  reduced  utilization  plans,  one 
each  for  units  3  and  4  for  1995-1999 
that  rely  en  ener^  ccAiserx'ation  and 
improved  unit  efficiency  measures  and 
that  designate  a  sulfur-free  generator. 
The  designated  representative  is  Robert 
B.  Stager. 

Region  3 

Mount  Storm  m  West  Virginia:  42.570 
Table  1  allowances  in  each  year  199S- 
1999  and  6.91 1  Reserve  allowances  in 
1995-1996  to  unit  1;  34.644  Table  1 

allowances  in  each  y*ar  1995-1999  and 
10.559  Reserve  allowances  in  each  year 
1995-1996  to  unit  2,  41,314  Table  1 
allowances  in  each  year  1995-1999, 
8,545  Re.serve  ailuwances  in  each  yea.' 
1995-1996  and  15.275  Reserve 
allowanct.'s  in  each  year  1997-1499  to 
unit  3;  and  a  Pha.'ws  I  extHnsion  plan  that 


re^-juir^ts  iir 


Its  1.  2  anl  3  ia  install 


qualifying  Phase  I  technology  and  that 
designates  Crist  unit  7  as  a  transfer  unit. 
The  designated  representative  is  John  A 

Ah  la  das 

Rfij.inn  4 

Big  Bend  i;:  Fbrida  27.662  Table  1 
allowances  in  each  year  1995-1999  to 
unit  BBOl.  26.387  Table  1  allowances  in 
each  year  1995-1999  to  unit  BB02. 
26.036  Table  1  allowances  in  each  year 
1995-1999  to  unit  BB03.  13  conditional 
substitution  plans  for  1995  in  which 
units  BROl,  BB()2  and  BB03  designate 
unit  BB'i4.  F  J  Cannon  uni's  GBOl, 
GB02.  GB03.  GB04.  GB05  and  GB06, 
Hookers  Point  units  HBOl.  HBG2.  HBG3. 
HBn4,  HB05  and  HBCfi  as  substitution 
units,  the  part  nf  three  reduced 
ut.lization  plans  for  1995  in  which  units 
BBOl.  BBu2,  and  BB03  each  designate 
BBn4  n'i  i  coni^en-^atia?  unit;  and  the 
part  ;jf '':\:iitt  .-yJui.ed  utilization  plans 
for  1995-1999  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures.  The  designated 
representative  is  A.  Spencer  Autry. 

Crist  in  Florida:  30.846  Table  1 
allowances  in  each  year  1995-1999  and 
19.857  Reserve  allowances  to  unit  7; 
18.695  Table  1  allowances  in  each  year 
1995-1999  to  unit  6.  and  a  Phase  I 
extension  plan  in  which  unit  7  is  a 
transfer  unit  for  Mount  Storm.  A  Phase 

1  extension  plan  in  which  unit  6  is  a 
transfer  unit  for  Peten»burg  units  1  and 

2  is  not  approved  because  unallocated 
allowances  do  not  remain  in  the 
Reserve.  If  Reserve  allowances  become 
available,  unit  6  is  eligible  to  receive 
6,570  Reserve  allowances  in  each  year 
1995-1996.  The  designated 
representative  is  Earl  B.  Parsons,  )r. 

F I  Gannon  in  Florida:  3.132 
substitution  allowances  in  1995  to  unit 
GBOl;  4,590  substitution  allowances  in 
1995  to  unit  CB02;  7.440  substitution 
allowances  in  1995  to  unit  GB03;  8.020 
substitution  allowances  in  1995  to  unit 
GB04:  10.815  substitution  allowances  in 
1995  to  unit  GB05;  16,484  substitution 
allowances  in  1995  to  unit  CB06;  and 
six  conditional  substitution  plans  for 
1995  in  which  Big  Bend  uniU  BBOl. 
BB02  and  BB03  designate  units  GBOl. 
GB02,  GB03.  GBC4.  GB05  and  GB06  as 
substitution  units.  The  designated 
representative  is  A.  Spencer  Autry. 

Hookers  Point  in  Florida:  27 
substitution  allowances  in  1995  to  unit 
HBOl;  34  substitution  allowances  in 
1995  to  unit  HB02;  101  substitution 
allowances  in  1995  to  ujiit  HB03,  160 
substitution  allowances  in  1995  to  unit 
HB04;  137  substitution  allowances  in 
1995  to  unit  HB05;  220  substitution 
allowances  in  1995  to  unit  HBOG.and 
six  conditional  substitution  plans  for 
1995  in  which  Big  Bt-nd  units  BBOl. 


BB02  and  BB03  designate  units  HBOl. 
HB02,  HB03.  HB04.  HB05  and  HB06  as 
substitution  units.  Tlie  designated 
representative  is  A.  Spencer  Autry 

Big  Sandy  in  Kentucky:  34.371 
substitution  allowances  in  1995  to  unit 
BSU2;  and  a  conditional  substitution 
plan  for  1995  in  which  Conesville  unit 
3  designates  unit  BSU2  as  a  substitution 
unit.  Tiie  designated  r8presHnt=\t!ve  is 
John  M.  McManus 

Coleman  in  Kentucky   10.954  Table  1 
allowances  in  each  year  1995-1999  and 
9,958  Reserve  allowances  in  each  year 
1995-1996  to  unit  Cl;  12,502  Table  1 
allowances  in  each  year  1995-1999  and 
6,861  Reserve  allowances  m  each  year 
1995-1996  to  unit  C2,  12,015  Table  1 
allowances  in  each  year  1995-1999  and 
4,190  Reserve  allowances  in  each  year 
1995-1996  to  unit  C3;  and  a  Fha<;e  ! 
extension  plan  in  which  un^ts  (.1.  G2 
and  C:i  are  transfer  units  for  HMP  k  L 
Station  2.  The  designated  representative 
is  Gregory  F  Black. 

Cooper  in  Kentucky:  7.254  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1,  14.917  Table  1  allowances  in 
each  year  lQCi5-l999  to  unit  2;  and  three 
conditional  substitution  plans  in  which 
units  1  and  2  designate  H  L  Spurlock 
unit  2  and  Dale  units  3  and  4  as 
substitution  units,  units  1  and  2 
designate  H  L  Spurlock  unit  2  as  a 
substitution  unit,  and  units  1  and  2 
designate  Dale  units  3  and  4  units  as 
substitution  units  The  designated 
r'^prusentaiive  >s  Robert  E.  Hu;;hes.  Jr. 

b.-i!e  in  Kentucky:  2.341  substitution 
allowances  in  1995  to  unit  3,  1.895 
substitution  allowances  in  1995  to  unit 
4;  and  two  conditional  substitution 
plans  for  1995  in  which  Coope'r  units  1 
and  2  designate  units  3  and  4  as 
substitution  units,  and  Cooper  units  1 
and  2  designate  units  3  and  4  and  H  L 
Spurlock  unit  2  as  substitution  units. 
The  designated  representative  is  Robert 
E.  Hughes.  Jr. 

East  Bend  in  Kentucky:  17.447 
substitution  allowances  in  1995  to  unit 
2.  a  substitution  plan  for  1995  in  which 
Miami  Fort  Station  unit  7  designates 
unit  2  es  a  substitutun  luiit;  and  a 
conditional  reduced  utilization  plan  for 
unit  2  that  relies  on  ene.'^'y  conservation 
measures.  The  designated  representative 
is  Gregory  C.  Ficke, 

H  L  Spurlock  in  Kentucky:  22.181 
T<ible  1  allowances  in  each  year  1995- 
b^99  to  unit  1.  15.799  substitution 
allowances  in  1995  to  unit  2,  and  three 
( iinditional  substitution  plans  in  which 
unit  1  designates  unit  2  and  Dale  units 

3  and  4  as  substitution  units,  unit  1 
ri"S!gnates  unit  2  as  a  substitution  unit, 
and  unit  1  designates  Dale  units  3  and 

4  units  as  substitution  units  The 
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designated  representative  is  Robert  E. 
Hughes,  Jr. 

}iMP  &  L  Statior;  2  m  K'-r.tuc.ky: 
12,989  Table  1  aiiowanres  ui  eftuh  ver.r 
1995-1999,  and  the  foHowi.ig  Rtser'-  e 
allowanres  to  unit  Hi:  6,544  in  eacn 
year  1995-1996,  4,898  m  1997,  4,951  in 

1998  and  4,911  ;n  1999:  ll,9b6  TalJie  1 
allowances  in  each  year  1995-1999  and 
the  following  Reser/e  allowances  to  unit 
H2:  6.611  in  1995.  7,194  m  1996,  5,0G^ 
in  1997,  5,099  ir.  1998  and  5,073  m 
1999;  and  a  Phase  I  extension  plan  th.at 
requires  units  Hi  and  H2  to  install 

Qualifying  Phase  I  technology  and  that 
csignated  Coleman  units  Ci,  C2  and  C3 
as  transfer  units  The  designe'ed 
representative  is  Gragorv  F.  Black. 

K  D  Green  in  Kentucky:  5.041 
substitution  allowances  in  1995  to  unit 
Gl;  and  6,073  substitution  allowances 
in  1995  to  unit  G2,  and  a  substitution 
plan  for  1995  in  whuii  Coleman  units 
Cl  ajid  C2  designate  units  Cl  and  G2  as 
substitution  units.  The  designated 
representative  is  Gregor\'  F,  Black 

Jack  Watson  in  Mississippi:  17,439 
Table  1  allowances  in  each  year  1995- 

1999  to  unit  5,  A  Phase  I  extension  plan, 
in  which  units  4  and  5  are  transfer  units 
for  Petersburg  units  1  and  2,  is  not 
approved  because  unallocated 
allowances  do  not  remain  in  the 
Reserve.  If  Reser.-e  allowances  become 
available.  Jack  Watson  is  eligible  tu 
receive  the  following  Reserve 
allowances  in  each  year  1995-1996: 
13,297  to  unit  4  and' 15. 748  to  unit  5 

'i  he  designated  representative  is  Robert 
G.  Dawson. 

Region  5 

Cayuga  in  Indiana:  36.581  Table  1 
allowances  in  each  year  1995-1999  to 

unit  1;  37,415  Table  1  allowances  in 

each  year  1995-1999  to  unit  2,  a 
conditional  reduced  utilization  plan  for 
units  1  and  2  for  1995-1999  that  rwliHs 
on  energy  con,<iervation  and  improved 
unit  effiuency  measures;  and  a  Phase  I 
extension  plan  m  which  units  1  and  2 
are  transfer  units  fur  Gibson  unit  4 
Ca>'uga  IS  not  allocated  allowances 
because  unallocated  allowances  do  not 
reniain  in  the  Reserve.  If  Reserve 
allowances  become  available.  Cavuga  is 
eligible  to  receive  the  following  Reserve 
allowances:  11,050  in  e;.c,h  year  1995- 
1996  to  unit  1,  3,164  in  1995  and  4,G27 
in  1996  to  unit  2.  The  designated 
representative  is  Joseph  W,  Messick,  |r 

Elmer  W  Stout  in  Indiana:  4,253  Table 
1  allowances  in  eacJi  year  1995-1999  to 
unit  50  5.229  Table  1  allowances  in 
each  year  1995-1999  to  unit  60;  and 
25,883  Table  1  allowances  in  each  year 
1995-1999  to  unit  70,  and  three 
conditional  reduced  utilization  plans  for 
1995.  one  each  for  units  50,  60  and  70 


that  designate  Petersburg  units  3  and  4 
and  H  T  Pntchard  unit  5  as 
coinpensating  units.  These  plans  may 
only  be  activated  if  the  approved 
substitution  plans  for  Petersburg  units  1 
and  2,  in  which  these  compensating 
units  are  designated  as  substitution 
un's  are  terminated,  A  Phase  I 
extension  plan,  in  which  units  50  and 
~0  ere  transfer  units  for  Petersburg  units 

1  snd  2,  IS  not  approved  because 

u."  iibrated  allowances  do  not  remain 
in  the  Reserve.  If  Reserve  allowances 
becoTie  available,  Elmer  W  Stout  is 
eligible  to  receive  the  following  Reserve 
allowances:  570  in  each  year  1995-1996 
to  un.t  '"(  fir;  i  R  762  in  each  year  1995- 
1996  to  u;..t  70.  EPA  disapproves  three 
substitution  plans  for  1995  in  which 
units  50,  60  and  70  designate  H  T 
Pritchard  ujiit  5  and  Petersburg  units  3 
and  4  as  substitution  units.  The 
designated  rep-esentative  is  Robert  A. 
MrK,:i:^;h; 

(,  :  son  :n  Indiana:  44.288  Table  1 
aiiovvon  t  s  in  each  year  1995-1999  to 
unit  1;  44,956  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  45,033 
Table  1  allowances  in  each  year  1995- 
1999  the  following  Reserve  allowances 
to  unit  4;  20,432  in  1995, 11,810  in 
1996,  15.592  in  1997, 15.784  in  1998, 
and  15.635  in  1999;  a  Phase  I  extension 
plan  that  requires  Gibson  unit  4  to 
install  qualifv'ing  Phase  I  technology 
and  that  rirsiznates  R  Gallagher  imits  1, 

2  a;i(!  3   VWihrtih  River  units  2  and  5, 
(iiiVu^a  vir.iM  1  and  2  and  Conesville 
unit  3  as  transfer  units;  and  three 
conditional  reduced  utilization  plans, 
one  each  for  units  1,  2  and  3  for  1995- 
1999  that  rely  on  energy  conservation 
and  improved  unit  efficiency  measures. 
The  designated  representative  is  Joseph 
W.  Messick.  Jr. 

H  T.  Pritchard  in  Indiana;  6,325  Table 
1  allowances  in  each  year  1995-1999  to 
unit  6;  2.1 50  ailowances  in  1995  to  unit 
5  as  a  s;.b!:;ituMnn  or  compensating  unit 
in  a  plan  dnsi  r:tied  below,  a  substitution 
plan  for  1995  in  which  Petersburg  units 

1  and  2  designate  unit  5  as  a 
sLiDstitution  unit;  and  six  conditional 
reduced  utilization  plans  for  1995,  one 
each  for  un;t  6,  Petersburg  units  1  and 

2  Elmer  W  Stout  units  50.  60  and  70, 
that  designate  unit  5  and  Petersburg 
units  3  and  4  as  compensating  units. 
These  plans  may  only  be  activated  if  the 
active  substitution  plans  in  which  the 
unit  5  and  Petersburg  3  and  4  are 
designated  as  substitution  units  are 
terminated  A  Phase  I  extension  plan,  in 
which  unit  6  is  a  transfer  imit,  is  not 
approved  because  unallocated 
allowances  do  not  remain  in  the 
Reserve  If  Reserve  allowances  become 
available,  unit  6  is  eligible  to  receive 

1  11 5  Reserve  allowances  in  each  year 


1995-1996.  EPA  disapproves  four 
substitution  plans  for  195  in  which  unit 
6  designates  unit  5  as  a  substitution 
unit,  unit  6  designated  Petersburg  unit 

3  as  a  substitution  imit.  unit  6 
designated  Petersburg  unit  4  as  a 
substitution  unit,  and  Elmer  W  Stout 
units  50,  60  and  70  designate  unit  5  as 
a  substitution  unit.  The  designated 
representative  is  Robert  A.  McKnieht. 

Petersburg  in  Indiana:  18,011  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  35,496  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  16,080 
allowances  in  1995  to  unit  3  as  a 
substitution  or  compensating  unit  in  a 
plan  described  below;  15,384 
allowances  in  1995  to  unit  4  as  a 
substitution  or  compensating  unit  in  a 
plan  described  below;  three  active 
substitution  plans  for  1995  for  units  1 
and  2  which  designate  unit  3  as  a 
substitution  unit,  unit  4  as  a 
substitution  unit,  and  H  T  Pritchard  unit 
5  as  a  substitution  unit;  and  six 
conditional  reduced  utilization  plans  for 
1995,  one  each  for  units  1  and  2,  Elmer 
W  Stout  units  50.  60  and  70,  and  H  T 
Pritchard  unit  6,  that  designate  units  3 
and  4.  and  H  T  Pritchard  unit  5  as 
compensating  units.  These  plans  may 
only  be  activated  if  the  active 
substitution  plans  in  which  units  3  and 

4  and  H  T  Pritchard  5  are  designated  as 
substitution  units  are  terminated.  A 
Phase  I  extension  plan,  in  which  units 
1  and  2  are  control  imits  and  Elmer  W 
Stout  units  50  and  60,  H  T  PritrJiard 
unit  6,  Jack  Watson  units  4  and  5  and 
Crist  unit  6  are  transfer  units,  is  not 
approved  because  unallocated 
allowances  do  not  remain  in  the 
Reserve.  If  Reserve  allowances  become 
available,  Petersburg  is  eligible  to 
receive  the  following  Reserve 
allowances:  8.725  in  each  year  1995- 
1996  and  5.852  in  each  year  1997-1999 
to  unit  1,  and  7,085  in  each  year  1995- 
1996  and  12,041  in  each  year  1997- 
1999.  EPA  disapproves  four  substitution 
plans  for  1995  in  which  Elmer  W  Stout 
imits  50.  60  and  70  and  H  T  Pritchard 
unit  6  designate  units  3  and  4  as 
substitution  units.  Tlie  designated 
representative  is  Robert  A.  Knight. 

K  Gallagher  in  Indiana:  7.115  Table  1 
allowances  in  each  year  1995-1999  and 
6.793  Reserve  allowances  in  each  year 
1995-1996  to  unit  1;  7,980  Table  1 
allowances  in  each  year  1995-1999  and 
4.664  Reserve  allowances  in  each  year 
1995-1996  to  unit  2;  7.159  Table  1 
allowances  in  each  year  1995-1999  and 
5,052  Reserve  allowances  in  1995  to 
unit  3;  8.386  Table  1  allowances  in  each 
year  1995-1999  to  unit  4;  a  conditional 
reduced  utilization  plan  for  units  1,  2, 
3,  and  4  for  1995-1999  that  relies  on 
energy  conservation  and  improved  unit 
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efficiency  measures;  and  a  Phase  I 
extension  plan  in  which  units  1,  2,  3. 
and  4  are  transfer  units  for  Gibson  unit 
4.  Under  this  plan,  unit  3  is  not 
allocated  all  of  the  Reserve  allowtuices 
for  which  it  is  eligible  and  unit  4  is  not 
allocated  any  Reserve  allowances 
because  unallocated  allowances  do  not 
ramain  in  the  Reserve.  If  Reserve 
allowances  become  available,  R 
Gallagher  is  eligible  to  receive  the 
following  Reserve  allowances  916  in 
1995  and  5.96«  in  1996  to  unit  3,  and 
4,126  in  1995-1996  to  unit  4  The 
designated  representative  !«  Joseph  W 
M&ssick,  Ir 

Wabash  River  in  Indiana  4,385  Table 
1  allowances  in  each  year  1995-1999 
and  the  following  Reserve  allowances  to 
unit  1.  1.173  in  each  year  1995-1996, 
1,117  in  1997.  and  994  in  each  year 
1998-1999;  3.135  Table  1  allowances  ir, 
each  year  1995-1999  to  unit  2,  4,111 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  3;  4,023  Table  1  ailcwances 
in  each  year  1995-1999  to  tin;'.  5,  13.462 
Table  1  allowances  in  each  year  1995- 
1999  and  3.900  Reserve  allowances  in 
each  year  1995-1996  unit  6.  five 
conditional  reduced  utii.iation  plans, 
one  each  for  units  1,  2,  3,  5  and  6  for 
1995-1999  that  rely  on  energ>' 
consen-ation  and  improved  unit 
efficiency  measures,  a  Phase  I  extension 
plan  that  requiras  unit  1  to  iriSta!! 
quail f>-ing  Phase  I  technology  and  that 
dt»<5ignates  una  6  is  a  transfer  unit,  and 
a  Phase  I  extension  plan  m  which 
Wabash  River  units  2  and  5  are  transfer 
units  for  Gibson  unit  4.  Units  2  and  5 
are  not  allocated  allowances  because 
unallocated  allowances  do  not  remain 
in  the  reserve.  If  Reserve  allowances 
become  available,  Waba.=h  Ri/er  is 
eligible  to  receive  the  following 
additional  Reserve  allowances  in  eacJi 
yyar  199,5-1996   2,739  to  unit  2  and  815 
to  unit  5.  The  designateti  representative 
is  Joseph  W.  Messick,  ]r 

•Mien  S  King  in  Minnesota  31,691 
substitution  allowances  in  1995  to  unit 
1,  and  a  conditional  substitution  plan 
for  1995  in  which  High  Bndge  unit  6 
designates  unit  1  as  a  substitution  unit 
The  designated  representative  is  I.ecn  R 
Eliason. 

Blaci  Dog  in  Minnesota   505 
substitution  allowances  in  1995  to  unit 
1;  0  substitution  allowances  in  1995  to 
unit  2.  2.121  substitution  allowances  in 
1995  to  unit  3.  4,858  substitution 
allowances  in  1995  to  unit  4;  and  four 
conditional  substitution  plans  for  1995 
in  which  units  High  Bridge  unit  6 
designates  units  1,  2,  3.  and  4  as 
substitution  units.  The  designated 
representative  is  Leon  R.  Eliason 

High  Bridge  in  Minnesota;  4,158 
Table  1  allowances  to  1995-1999  to  unit 


6,  1,771  substitution  allowances  in  1995 
to  unit  3.  1,326  substitution  allowances 
in  \^95  \o  unit  4:  2.436  substitution 
allowances  in  1995  to  unit  5;  and  11 
conditional  substitution  plans  in  which 
unit  6  designates  the  following 
substit\ition  units  (one  unit  per  plan); 
unit  3,  4.  and  5,  Riverside  unit  8, 
Sharbu.me  County  unit  1  and  2,  Black 
Dog  unit  1.2,3,  and  4.  and  Allen  S  King 
Unit  1.  The  designaled  rwpresentative  is 
Leon  R.  Eliason 

Riverside  in  Minnesota:  8,482 
substitution  allowances  in  1995  to  unit 
8;  and  a  conditional  substitution  plan 
for  1995  in  which  High  Bridge  unit  6 
designates  unit  8  as  a  substitution  unit. 
The  designated  representative  is  Leon  R. 
Eliason. 

Sherburne  County  in  Minnesota: 
10  420  substitution  allowances  in  1995 
to  unit  1,  10,493  siihstitu'ion  allowances 
m  1995  to  unit  2  and  two  conditional 
substitution  plans  for  1995  in  which 
High  Bridge  unit  6  designates  units  1 
and  2  as  substitution  units.  The 
designated  repr«senta'ive  is  Leon  R. 
Eliason. 

Cardinal  in  Ohio;  37,568  Table  1 
allowances  in  each  year  1995-1999  and 
46,538  Phase  I  extension  Reser.  a 
allowances  in  eat  h  yea:  t9'"i5-1996  to 
unit  1;  42,008  Tat^ie  1  allov.'ances  in 
each  year  1995-t9''<9  to  unit  2,  19.389 
substitution  allowances  in  1995  to  unit 
3;  a  Phase  I  e:<tension  plan  m  which 
unit  1  is  a  transfer  unit  under  the  Phase 
I  extension  plan  for  Gen  I  M  Gavin  units 
1  and  2;  a  conditional  substitution  plan 
for  1995  in  which  unit  1  designates 
Tidd  unit  ""\  as  a  substitution  unit:  and 
a  conditional  substitution  plan  for  1995 
in  which  unit  2  designates  unit  3  as  a 
substitution  unit.  The  designated 
representative  is  John  M  McManus 

Conesville  in  Ohio:  4.615  Table  1 
allowTices  in  uac.h  year  1995-1999  and 
4,309  ReservH  allow.inces  in  each  year 
1995-19qf:  to  unit  1,  5,36C  Table  1 
aUowan'.:f'S  in  each  year  1995-1999  to 
unit  2;  6,029  Table  i  allowances  in  each 
year  1993-1999  and  6.564  Reserve 
allowances  in  each  yea''  19'^5-1996  to 
unit  3:  51,463  T'\\'\»  1  allowances  in 
each  year  1995-1999  to  unit  4;  6.825 
substitution  allowances  in  1995  to  unit 
5;  7,559  substitution  allowances  in  1995 
to  unit  6;  a  Phase  I  extension  plan  in 
which  unit  1  Is  a  transfer  unit  for  B  L 
England  unit  2;  a  Phase  I  extension  plan 
in  which  unit  3  is  a  transfer  unit  for  Gen 
I  M  Gavin  units  1  and  2,  a  conditional 
substitution  plan  for  1995  in  which  unit 
1  designates  unit  5  as  a  substitution 
unit;  a  conditional  substitution  plan  for 
1995  in  which  unit  2  designates  unit  6 
as  a  substitution  unit;  a  conditional 
substitution  plan  for  1995  in  which  unit 
3  designates  Big  Sandy  unit  BSU2  as  a 


substitution  unit;  and  four  conditional 
reduced  utilization  plans,  one  for  each 
unit  for  1995-1999  that  relies  on  energy 
conservation  measures.  The  designated 
representative  is  John  M  McManus. 

Gen  J  M  Gavin  in  Ohio;  86,690  Table 
1  allowances  in  each  year  1995-1999. 
105,947  Reserve  allowances  in  each  year 
1995-1996  and  26.482  Reserve 
allowances  in  each  year  1997-1999  to 
unit  1;  88.312  Table  1  allowances  in 
each  year  1995-1999  and  99,856 
Reserve  allowances  in  each  year  1995- 
1996  and  26.758  Reserve  allowances  in 
each  year  1997-1999  to  unit  2,  a  Ph.^se 
I  extension  plan  Lhat  requires  units  1 
and  2  to  install  qualifying  Phase  I 
technology  and  that  designates  Cardinal 
units  1  and  2.  Muskingum  River  units 
1,  2.  3  and  4,  Picway  unit  1,  and 
Conesville  unit  3  as  transfer  units:  and 
two  conditional  reduced  utilization 
plans,  one  for  each  unit  for  1995-1999, 
that  rely  on  energy  con&er\'dtion 
measures.  The  designated  representative 
is  lohn  M.  McManus. 

I  M  Stuart  in  Ohio:  41,189 
substitution  allowances  in  1995  tn  unit 
1:  39,041  substitution  allowances  in 
1995  to  unit  2.  38,712  substitution 
allowances  in  1995  to  unit  3;  40,925 
substitution  allowances  in  1995  to  unit 
4;  a  substitution  plan  for  1995  in  which 
Conesville  unit  4  designates  units  1 ,  2, 
3,  and  4  as  substitution  units;  and  four 
conditional  reduced  utilization  plans, 
one  for  each  unit  for  1995-1999,  that 
rely  on  energy  conservation  measures. 
The  designated  representative  is  Robert 
E.  Buerger, 

Miami  Fort  in  Ohio:  417  Table  1 
allowances  in  each  year  1995-1999  to 
unit  5-1;  417  Table  1  allowances  m 
each  year  1995-1999  to  unit  5-2,  12,475 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  6;  42.216  Table  1 
allowances  in  each  year  1995-1999  to 
unit  7;  a  substitution  plan  for  1995  in 
which  unit  7  designates  East  Bend  unit 
2  as  a  substitution  unit;  and  four 
conditional  reduced  utilization  plans, 
one  each  for  units  5-1,  5-2,  6,  and  7  for 
1995-1999,  that  rely  on  energy 
conservation  measures.  The  designated 
representative  is  Gregory  C.  Ficke. 

Muskingum  River  in  Ohio:  16,312 
Table  1  allowances  in  each  year  199,5- 
1999  and  21,689  Reserve  allowances  in 
each  year  1995-1996  to  unit  1;  15,533 
Table  1  allowances  in  each  year  1995- 
1999  and  18,493  Reserve  allowances  in 
each  year  1995-1996  to  unit  2;  15.293 
Table  1  allowances  in  each  year  1995- 
1999  and  20,837  Reserve  allowances  in 
each  year  1995-1996  to  unit  3;  12.914 
Table  1  allowances  in  each  year  1995- 
1999  and  21,239  Reserve  allowances  in 
each  year  1995-1996  to  unit  4;  44,364 
Table  1  allowances  in  each  year  1995- 
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1999  to  unit  5;  a  Phase  1  extension  plan 
in  which  unit  1,  2.  3  and  4  are  transfer 
units  for  Gen  J  M  Gavin  units  1  and  2 
a  conditional  reduced  utilization  plan 
for  1995-1999  for  unit  1  that  reUes  or. 
energy  conservation  measures  and 
.sulfur- free  generation,  five  conditional 
reduced  utilization  plans,  one  for  each 
ur\i\  for  1995-19^  that  rely  on  energy 
conservation  measures  and  sjlhir-free 
generation  The  designated 
representative  is  John  M  McManus 

Picway  in  Ohio  5,404  Table  1 
allowances  in  each  year  1995-1999  ai;d 
6.563  Phase  I  Extension  Reserve 
allowances  m  each  year  1995-1996  lo 
unit  9,  a  substitution  plan  in  1995  in 
\*h:ch  unit  9  designates  Poston  units  1 
2.  and  3  as  substitution  units;  and  a 
conditional  reduced  uiiiization  plan  fo: 
1995-1999  for  unit  9  Uiat  relies  on 
e.nergy  con.servaUon  measures  The 
designated  representative  is  John  M 
McManus 

Poston  in  Ohio  3.797  substitulion 
aiiowances  in  1995  to  unit  1.  3.542 
substitution  allowances  in  1995  to  unit 
2,  4,642  substitution  aUowanres  m  1995 
to  unit  3;  a  substitution  plan  for  1995  w. 
which  units  1,  2.  and  3  are  designated 
as  substitution  units  for  Picway  unit  9. 
three  reduced  utilization  plans,  one  for 
each  unit  for  1995-1999.  that  rely  on 
energy  conservation  measures  and 
s'jifur-free  generation  The  designatt+d 
-epresenttitive  is  John  M.  Mci>'<anus 

Tidd  m  Ohio:  0  aiiowances  in  1995  t;; 
unit  **1;  and  a  substitution  plan  for 
3  995  in  which  unit  "l  is  designated  as 
a  substitution  unit  far  Cardmei  ann  1 
The  designated  representative  is  (ohr. 
M  McManus 

.Addresses 

The  administrative  records  for  each 
plan  may  be  \iewed  dunng  nDrmo! 
operating  hours  at  the  following 
locations. 

For  plants  in  New  (ersey  and  New  'iDrk  E?.\ 
Region  2,  )aOTb  K  )avnz  Federa;  BIdg  ,  2'i 
Fedf^ra!  Ptaza.  RtX)m  505,  N<»w  York,  VY 
W27»,  (212)  264-6685. 

Region  3 

For  plants  in  West  Virginia  EPA  Regior  3 
841  Chestnut  Bldg  .  Phiiadtiiphia.  PA 
19107,  ! 21 5j  597-9800. 

For  plants  in  Florida  (1)  ETA  Region  4 
Library,  345  Courtiand  Ave  NE.  Atlanta 
GA  36365.  (404)  347-4216;  (address 
above):  (2)  Air  Reaourres  ManageDoent 
Division.  Fiorida  Department  of 
Environmeatal  Regulation.  2600  Bldir 
Stone  Road,  Tallahassee.  PL  3239<»-2400; 
and  (3)  the  additional  I'.Kat'.ons  for  each 
plant- 


Crist:  Wwi  Florida  Rogiona!  Librsrs    200  W 
Gregory  St    PBn»aa>l8  FL  37501-487« 
(904)435-1763 

Big  Bend.  F  I  CAnaon  end  Hooiers  Pom!    *, .  • 
Poiiulicn  tkinlro!  Division,  Hiiisr>i")rr:.yi,r 
Qiunty  Environmental  Pn:iK:tir'-: 
(x)nimissraii,  1410 -S,  21  St.   Taii.;.*,   't: 
:'3605,  i8'3(  272-5530 

Ftir  plant*  ic  Kentucky  ,':'■  EPA  Ucg.Dr'.  4 
L;brar>',  345  Courlland  Ave,  NT,  .Atlanla. 
CA  30365.  (4041  347-4216   (21  D.visioDof 
Air  QvjBlity  Departmen!  of  Erivin>nmfmtal 
Pr:)t«:t!on,  Natural  Resoun  us  and 
EnvlroRmeolal  Protection  Cjihir.e*  .1.6  St. 
Qalr  Me!1.  Frankfort  KY  4«)01   at  d  ::,]  the 
add!t)::,!n«!  loojtioni  for  each  plsnt. 

Big  Sandv  Kei'.tvirkv  Divisicm  tor  ,*.ir 
Quai,.'v,  3:-00  13  Si  ,  A.>r.,a:;>,:   K'l  41102. 
iWiei  325-<J568 

t',!:Prr.ar.  Hdncix.k  Q,jun;\  P-ib! ic  Library. 
r.:n„:r!  .S!  F  C)  Pox  249,  Hewpsvillfl.  KY 
42:t4R,  (502!  S27-6"'60 

Ooper  Pvtlaski  Q->iintv  Public  Library.  M? 
N  Mairi  SoTio-vt  ICY  4  2502,  (606)  697- 
MOl 

DsIp  Clark  Qiuntv  Putioc,  Liorti-^    :  [h^  ,'<, 
M.iin  VV^n^'hf";;*'-  KY  4i,.:'i'i;     h  »    "^'j 

East  Ber.-i  a(xj;'i^  County  Library.  7425  U.S 
HlghwBv  42  Florence.  KY  41042.  (606) 

:j"'l-f222 
HS1P  ft  I  ^tathT.  2   Hpr.Jcrsor.  CountyPublic 
Li-rary.  in  S  Mam,  Henderson.  KY 

42420.  '502)  ft26-3ri2 
K  V  Gmen   W'ebstor  Ci-.un'v  P'->.  .ic  Lilwary, 

lOl  StatP  Ri>ulr  rr.-  Ens:   [i.x.:  n   KV  4:409. 
502'  63!*-'i!''l 
Ffir  !ar:k  VVa'san   '1 '  FJ'A  Kej^i  m  4  Library 

laiidress  dixn-e,,  ;2;  Ai-  y,^litv  Division. 

Bij.'-eau  .•'  r:jl!,jt.i;r,  V^'T.'.n,.  Mississippi 

Depan::-.e:::  :;f  £;.■*.:■  i.inpr,!.-:  Quality,  P.O. 

Box  10385.  Jackson,  MS  392^9-0365.  (601) 


<»61-517i;  ar,d  (3'  Gui.'^pon- Hani  son 
iVtunly  Library   21  Ave  and  14  St.. 
Gulfpor:  VS  "f^soi   if,cn '  ?»fiT-f;ini. 

Region  5 

Ftir  pijr.:i  ;r.  InoiBnu  ?.}'.\  Re^.on  i.  Ralph 
H  Mf'cji.tp  .(-euHra:  Bidg-.taom  1822.  77 
^Vhs;  |i»c  ks  in  liivri    Chicago,  IL  60604. 

For  pUr.'.s  i".  M.r;nnst,it8  and  Ohio:  EPA 
Re)K. or,  5  Rr.  ;i.^  H  Metcalfe  Federal  Bldg.. 
17th  Flixi:  '"  i\'s!  lackson  Blvd..  Chicago. 
IL  60604 

Datedijuly  12. 1993. 
B.'-iiin  McLean, 
Di.i-clor.  Aad  Rain  Division.  Office  of 

A  .'-Ti ospheric  Programs.  Office  ofAtr  and 

IFR  r>>,:-  9  >   16898  Filed  7-15-93;  8:45  am) 

BtUJNG  CODC  IMO-«C-~M 


fER-FRL-4622-6] 

Environmental  Impact  Statement  and 
Regulations;  AvailabHity  of  EPA 

Comments 

Availability  of  EPA  commenis 
prepared  lane  28,  1993  thTo;.i^h  (ufr  2 
1993  pursuant  to  the  Environmental 
Review  Process  [ERPi,  under  seciiOii 
309  cf  the  Clean  Air  Act  ana  soct.on 
102(2Hc)  of  the  National  Envi-nr^-'M-^fal 


Pol.cy  Ac.  as  amended  Rpqiipst*,  iur 
ci'pies  of  EPA  nnmments  can  t)*  di,inw(-t»ti 


"0  the  Office  nf  ppderai  ,*,!-tn-!';<Jt  b' 
.20.2:  2PfV-5n''ft 

,\r-  nxplanstion  n'  'hr  m'rr.^^  » 
'r  dr;^**  Bnv.rrrnrnHntB;  ir-^pi-r 
■^'.s'f  r:-,Bnts  fFl,Ss'  was  p»h'ii'<.htJ^ 
'■iH*f»d  ,Apr', !  If)    100'^  ''if^  F  P  i «''';. 

Draf^  EIS* 


;}?ned 


VK 


•Af ,  fl,7f;np 


EriF  Nci  D-.\r'S tJ''i'~ti 

EC2  t""i>rtHr  tinwk  R^'iTfifit 

Corr;;\t^».   IV 

Cor,'-.;r„i:":.,j:n 

and  luiTid  At.,qiii,!v.*..ii:,  Homochitto 


f'l '■■>;■  men!  a:  c 

(  ()t,  ,Sd»,i.an  4U4  i  tsmut 


f'   rn<; t  fi        Ranger  District. 

',  1  J t' i  -■ '  'i    ',"-■ 

■■)v.  ,•::'•, ;,rT    hlr  ,*,  rt*  finr'"  p-ided  that  HO 
.-eservoir  be  CTinstrjctefl  i.t:*;'  «»",<-wtr*> 
treatment  problems  on  Puner  i  .rwt  b- 
resolved,  and  that  only  the  s    ■     - 
sized  rasenpoir  naoaasary  to  mt^'  the 
recreation  and  economic  needs  of  the 
■•^fi  he  built. 

h'RP  .Vo,  D-AFS-1C65U7-CA  PaUng 
EC2.  Lowell  HiI1  Arwa  N.v  ada  Gly 
Rangw  District  a:  i  \h.v  iVundy  Qly. 
Downievilli^  Khj  »?"r  1!  strict.  Long-Term 
Soil  Produciivilj  Study. 
Implementation.  Tahoe  National  Forest. 
Nevada  .ird  S,'-"^'  '".;),:'  ',es,CA 

Suttirr  i"^    F,.AP  frr-'essfd 
environ  rn«""'/!i  concerns  regarding 
possible  i:Tpv  t«  ^1  the  California 
Spotted  C>w:  rar-  -fn  EPA  requested 
additional  irf  i^rnriion  on  ovrl  habitat 
and  the  Blodgeti  Y  '-eitt  site. 

ERPNo.  D-AF'^-ih^:94-lD Rating 
£C2,  Mid-Skull  I  ;  th-  H«    •  Timber 
Sales.  Timber  Hr^i  t^*   K  x  i 
Constructicr  «■  d  R»construction, 
Clearwater  Nauonai  Forest.  North  Fork 
Ranger  District.  Skull  Creek.  Clearwater 
County.  ID. 

Si/mma/y  EPA  '->;   M.ssed 
environmental  concerns  were  besed  on 
potential  water  qnality  impacts;  the 
need  for  a  monitoring  discussion;  and 
the  need  *  •■  a  broader  cumulative 
effects  ETiaiysii.  Additional  information 
is  requested  to  clarify  potential  harvest 
impacts  on  riparian  areas  and  water 
quality;  to  outline  a  monitoring  strategy: 
to  expand  the  air  quality  discussion; 
and  to  expand  the  cumulative  effects 
analysis. 

EBP  No.  D-FTA^40332~OH  Fating 
LOl,  Dual  Hub  corridor  Improvements, 
Downtown  Cleveland  to  University 
Circle,  Funding.  Cuyahoa  County,  OH. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

EfiPNo  D-FTA-t:40: 30-CA  Bating 
EC2,  Los  .^n^;♦^if»«  Fft<''   it^  rorridor 
Transportfitjcr.  Irr. prf'Vf»rn»'n'. ,  Loc 
A'^ijwles  r>ntrfi;  Bfiinw.  I  *  i  «trict  lo  just 
t-Hv'  ,  '  ,*,t!np':r  Hoii if»<'8'"C    H:''i'!ing. 
.N'PDEb  a. Id  CUE  Section  404  Permits, 
Los  Angeles  County,  CA 
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Sumr.iur,-  EPA  expres^d  concerns 
dje  to  potential  localized  air  quality 
impacts  thai  could  oc;rur  m  the  vicinitv 
of  transit  stations  EPA  noted  tftat  the 
draft  EIS  in:.orpor8tes  several  dtttailsd 
reports  by  r«fer«nce  without  providing 
sufficient  summanes  on  the  reports' 
contents  and  requested  that  the  final  EIS 
provide  more  information  on  tne 
purpose  that  each  alternative  is 
intended  to  serve  traffic  analyses  and 
consequent  air  quality  impacts. 

Dated:  July  13. 1993. 
William  0  Dickarwio. 

Deputy  Director .  Officv  of  Fedeml  Ac'.ivties 
:FR  Dec.  93-16943  Filed  7-15-9^   8  4t  am) 

BiUJNO  COOC 


[ER-fRL-4622-«l 

Environmental  Impact  Stat»m«nt«; 
Availability 

RESPONSIBLE  AGE>,'CY  Office  of 
Federal  Activities.  General  Information 
(202)  260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental  Impati 
Statem'ents  Filed  Juiv  5.  1991  Through 
July  9.  1993  Pursuant  to  40  CFR  1506.9. 
EIS  So  93C226.  D/LIFT  EIS,  BOP.  PA, 
Philadelphia.  Metropoutan  Detention 
Center  (MDC).  Construction  and 
Operation,  City  of  Philadelphia,  FA, 
'   [)ue:  August  30,  1993.  Contact: 

Patncia  K.  Sledge  (2021  514-6470. 
EIS  No   930227,  FISAL  EIS.  COE.  SC. 
M\Ttie  Beaiii  (Known  as  the  Grand 
Strand)  Shoreline  Protection  Pro]ect, 
3each  Erosion  Protection, 
In^nlornentaticn.  Horry  and 
Georgetown  Ccun'ies.  SC,  Due; 
August  16.  1993  Ckjntact:  Jim  Woody 
(303)  727-4759 
EIS  No-  930228,  DR.\FT  EIS.  BOP.  HI. 
Honolulu,  HI  Federal  Detention 
Center  (FDC),  Constraciion  and 
Operation,  City  of  Honolulu.  Island  of 
Oahu.  HI,  Due  August  30.  1993. 
Contact  Patricia  K  S'edge  (202)  514- 
6470 
EIS  So  930229.  FINAL  EIS.  FHW.  PA. 
Park  Road  Comdor  Project,  West 
Shore  Bypass/US  422'222  and  Warren 
Street  Bvpass  Conngction  to  the  Outer 
Bvpass.''P.\-3055,  Funding  and 
Section  404  Permit,  Berks  County.  PA, 
Due  August  23,  1993.  Contact: 
Manuel  A  Marks  f'17i  ^82-4422 
EIS  So  930230.  FISAL  EIS  FHW.  .Kl\ 
MN-TrunkHighw9y-212 
Construction,  Cologne  to  MN-Trunk 
Highway  5/1-494  m  Eden  Prairie, 
Funding  and  Section  404  Permit, 
Carver  and  Hennepin  Counties,  MN. 
Due:  .\ugust  16,  1993.  Contact:  James 
P  McCarthy  (612)  290-3259. 
EIS  So.  930231,  DRAF7  EIS.  NPS.  SD. 
Jewel  Cave  National  Monument 


General  Manags^me::t  Plan  (GMP). 
Implementation,  B!a(J[  Hills  National 
Forest.  Custer  County,  SD.  Due: 
September  16,  1993,  Contact:  Kate 
Cannon  (605) 673-2288. 

EIS  No   930232.  DRAFT  EIS.  NPS.  SD. 
Wind  Cave  National  Park  General 
Management  Plan  iG.MP). 
Implementation,  Black  Hills.  Custer 
County.  SD  D'-e  September  16,  1993, 
Contact:  Jimmy  Taylor  (605)  745- 
4600. 

EIS  No.  930233.  FINAL  EIS.  BLM.  ID. 
NVUT.  Southwest  Intertie  Project. 
Construction  and  Operation,  500kV 
Transmission  Line  from  the  existing 
Midpoint  substation  near  Shoshone, 
ED  to  a  new  substation  site  in  the  Dry 
Lake  Volley  of  Las  Wgns,  NV  area  to 
a  point  naar  Delta,  LT.  Permit 
Approvals  and  COE  Section  10  and 
404  Permits,  several  Counties,  NV.  ID, 
UT.  Due:  August  17.  1993.  Contact: 
Karl  Simonson  (208)  678-5514. 

EIS  No.  930234.  DRAFT  FIS.  COE.  LI 
Louisiana  Coastal  Wetlands 
Comprehensive  Restoration  Plan, 
Implementation  and  Funding,  several 
Parishes.  LA,  Due  August  30.  1993. 
Contact:  Richard  Boe  (504)  862-1505. 

EIS  No.  930235.  DRAFT  EIS.  SFW,  UT, 
ID.  MT,  Gray  Wolves  (Canis  Lupus) 
Reintroduction  into  the  Yellowstone 
National  Park  and  Central  Id.ho. 
Implementation,  MT,  WY  and  ID, 
Due:  October  15,  1993.  Contact:  Ed 
Bangs (406) 449-5202, 

.\mended  Notices 

EIS  No.  930168.  DRAFT  EIS,  Fhn\'  NY. 
NY-9A  Reconstruction  Pro|ect. 
Battery  Place  to  59th  Street  along  the 
western  edge  of  Manhattan.  Funding 
and  Approval  of  Permits,  New  York 
County.NY.  Due:  November  3,  1993, 
Contact:  Harold  J  Brown  (518)  472- 
3616.  Published  FR— 05-28-93— 
Review  Period  Extended. 
Dated:  July  13, 1993. 

Williajn  D.  Dickerson, 

Office  of  Federal  Activities. 

IFR  Doc  93- 1^544  Filed  7-15-93;  8:45  am] 
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Notice  of  Availability  of  the 
Administrative  Record  and  Request  fof 
Public  Comment  on  a  CERCLA  Non- 
Ttme-Crltlcal  Removal  Action:  BFI- 
RocKingham  Ijindfill  Supertund  Site, 
Rockingham,  VT 

AGENCY:  US.  Environmental  Protection 

.•*.g«ncv 

action:  Notice  of  availability  of  the 

administrative  record  and  request  for 

public  comment. 


SUMMARY:  The  US  Environmental 
Protection  Agency  (EPA)  recently 
completed  an  Engineering  Evaluation/ 
Cost  Analysis  (EE/CA)  that  analyzes 
alternatives  for  a  CERCLA  non-time 
critical  removal  action  at  the  BF!- 
Rockingham  Landfill  Superfund  Site. 
Based  upon  the  EE/CA,  EPA  has  made 
a  prelim.inary  recommendation  of  a 
preferred  alternative.  EPA  invites  public 
comment  on  tho  alternatives  evaluated 
in  tiie  EE'CA,  as  well  as  EPA's  preferred 
alternative. 

EPA  will  hold  a  30-day  public 
comment  period,  from  July  13,  1993  to 
August  11,  1993,  to  provide  an 
opportunity  for  the  public  to  pai-'.icipate 
in  the  selection  of  this  CERQ-^  non- 
time-critical  removal  action.  During  the 
comment  period,  the  public  is  invited  to 
review  the  EE/CA  report,  EPAs 
preferred  alternative,  and  other 
documents  which  comprise  the 
administrative  record.  Th^se  documents 
are  available  at  the  information 
repositories  li.sted  below.  The  public  is 
also  invited  to  provide  oral  comments 
on  the  EE/CA  at  the  public  hearing,  or 
writ'en  comments  to  the  EPA  Remedial 
Project  Manager  (see  below).  Interested 
members  of  the  general  public  may 
include  individuals  who  live  or  work 
near  the  Site  and  potentially  responsible 
parties  ("PRPs")  who  snipped  or 
transported  waste  to  the  Site  for 
disposal. 

DATES:  EPA  will  conduci  a  Public 
Meeting  on  July  12,  1993  to  provide 
information  on  this  proposed  action  (see 
below).  The  public  comment  period  will 
then  run  from  July  13,  1993  to  August 
11.  1993.  During  the  comment  period, 
oral  comments  may  be  provided  at  the 
Public  Hearing  to  be  held  on  .August  5. 
1993  (see  below).  Written  comments 
sent  to  EPA  must  be  postmarked  no  later 
than  the  last  of  the  com.nient  period. 
August  11.  1993. 

ADDRESSES:  The  public  meeting  will  be 
held  at  Rockingham  Town  Hall.  Bellows 
Fails,  VT.  The  administrative  record  for 
this  action  is  available  for  pubiic  review 
at  the  Rockingham  Free  Public  Library, 
■    65  Westminster  Street.  Bellows  Falls, 
Vermont  05101,  (302)  463-4207. 
between  the  hours  of  9-11  a.m., 
Tuesday  and  Friday;  l-S  p  m  ,  Monday 
through  Friday;  and  1-5  p.m  on 
Saturday.  The  administrative  record  is 
also  available  for  review  at  the  EPA 
Superfund  Records  Center,  EPA  Region 
I,  90  Canal  Street.  Boston,  MA  02114, 
(617)  573-5729,  Monday  through  Friday 
between  the  hours  of  8:30  a.m.-l  p  m. 
and  2-5  p.m.  Written  comments  on 
EPA's  proposed  action  should  be 
addressed  to  Ed  Hathaway.  Remedial 
Project  Manager.  US  Environmental 
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Protection  Agency,  JFK  Federal 
Building— HPS CANl,  Boston, 
Massachusetts  02203-2211. 
FOR  FURTHER  INFORIUTK)H  CONTACT.  Ed 
Hathaway,  Remedial  Project  Manager, 
IS  Environnvental  Protection  Agencv 
WK  Federal  Building— HPS  C.\N  1 . 
Boston,  Massachusetts  02203-2211, 
,S17)  573-5782.02, 

SUPPtEMEKTARY  MFORMATION:  PureuarH 
t;i  section  104(a)  of  the  Comprehensive 
Environmental  Response.  Compensation 
a:;d  liability  Act  as  amended 
(CERCLA).  42  U.S.C.  9604ia)  (commoniy 
r-'ferred  to  as  "Superfund").  EPA  ha.s 
determined  that  conditions  at  the  BFl- 
Rocimgham  Landfill  Superfund  Site 
wa!~?.nt  B  non-time-critical  removal 
ar':on  The  purpose  of  the  action  wili  be 
!  J    •jntxcl  the  source  of  ronlaminalion 
and  minimize  the  migration  of 
contaminants  from  the  landfill  to 
groundwater  and  surface  water  In  order 
to  reach  a  final  decision  on  the  specifir 
r'^sponse  action  tc  be  taken  at  the  Site 
EPA  initiated  an  Engineering 
Evaluation/Cost  Analysis  (EE/CA)  to 
evaluate  various  response  alternatives 

The  EE/CA  was  performed  by 
Disposal  Specialists.  Inc  and  Browning- 
Ferris  Industries  of  Vermont,  Inc  ,  the 
owners  nnd  operators  of  the  Site 
pursuant  to  an  EPA  administrative 
consent  order,  EF.'^  provided  oversight 
of  the  EE'CA  pr.:x:ess,  re*  iewed  drafts  r' 
the  EE.'C.A  Report,  and  ultimately 
anproved  the  final  EE/'C\  Report  .^ftcr 
considenng  the  information  presented 
in  ihfi  EE/CA.  EPA  made  a  preliminary 
r-.icominendstion  of  its  preferred 
alternative  To  focus  the  evaluation  of 
aiterr.atives,  EPA  considered,  among 
ot.he:  guidance  documents.  'Conduct::. t; 
Remedial  Investigations/Feasibiiity 
Studies  for  CERCLA  Muriit  ipal  Landf;': 
,S:tes"  (OSWERDirective9.355  3  -11, 
November  1990)  EP.a.'s  prelinu:iar\ 
rr».-ommendation  for  a  prafened 
ei'e.Tiat'.ve  involves  the  cnnslruction  of 
a  muiti-iayered  cap  over  the  landfill  and 
the  continued  operation  and 
.■raintenance  {post-removal  site  control) 
of  the  leachate  collection  siope 
^♦ribilization,  and  seepage  control 
5vs-,eras.  This  recommendation  is 
.(;scussed  in  EPA's  EE/CA  Fa:1  Sheet 

EPA  will  canduc!  a  publ.c  :ii»eting  on 
fuiy  12,  1993  at  7  p.m.  to  present 
uiformation  on  the  LE/C.\  EPA  wiil 
then  hold  a  SO-day  public  comment 
period,  from  July  13,  1993  to  August  11, 
1993,  to  provide  an  opportunity  for  the 
public  to  participate  in  the  selection  of 
this  CERCLA  non-time-criticai  removal 
action  During  the  comment  pennri  •he 
p;..biic  IS  invited  to  review  the 
.Administrative  Record,  which  includes 
Li»e  EE/CA.  EPA's  EE/CA  Fact  Sheet. 


and  other  relevant  documents  that  wi!! 
form  the  basis  for  EPA's  final  selection 
of  a  non-time-cntical  removal  action  for 
the  Bn-Rockingham  Superfund  Site 
These  doir.iments  are  available  for 
pubhc  review  a;  the  Rockinghair.  Free 
Public  Library,  65  Westminster  Street, 
Bellows  Falls,  Vermont  05101,  (a02i 
463-42C7.  and  at  the  EP.A  Superfund 
Records  Q^nter.  EPA  Region  I,  90  Canal 
Street,  Boston.  M.*i  02114,  (617)  573- 
5729  Within  the  comment  period,  the 
public  is  also  invited  to  provide  written 
co.'nments  to  the  EIPA  Remedial  Proie;:! 
Manager  at  the  address  listed  ebove  or 
to  provide  oral  comments  at  tlie  public 
hee.nng  to  t>e  held  on  AupuRt  5.  199,1  at 
■'  p  m  The  hearing  wnll  be  transcrioed 
and  a  ccf  v  of  the  transcript  wnll  be 
avaiiabie  at  the  informetion  repositories. 

Interested  members  of  ttie  general 
public  may  include  :nd!\  iduals  who 
live  or  wcrk  .near  the  Site,  and  PRPs 
whc  shlpptid  or  transportec  waste  to  the 
,S.ie  for  d.sposci  For  a  f;.pr'.fjc  cJ  tioM 
f.~am  the  ia'e  1960s  ttiroi'.gli  i:jl  early 
1970s,  the  Site  was  owned  and  operated 
by  Hart}-  K  Shephard,  Inc.  During  that 
time,  Harry  K  Shephard  transported 
waste  to  the  Site  which  was  generated 
by  companies  and  individuals  located 
in  Rockinizham  and  surrounding 
communities. 

Dated  } -one  25.  1993. 
Paul  Keough, 

Acting  Begioftal  Administrator. 
!FR  Doc  f)?   t6B«3  Filed  7-15-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Hlormatiop.  CollecUon 
Req'jiremant  Subn>(tt*d  tc  Office  oi 
Management  end  Budget  for  Revtew 

July  13. 1993. 

TheFeT   -1   ;'cmmunications 
Commiss.u;.  hm  submitted  the 
following  information  collection 
requirernt-rj*  tc  0MB  for  review  and 
ckJara:ui>   indt:  the  Paperwork 
Radur::.:;"  .Act  m:  ■  i^-^r:  ,44  U.S.C.  3507). 

Copies  n'  this  suhn  ;s,sion  may  be 
purchased  from  the  (•  mmission's  copy 
contractor  inter:ifitu}n8l  Transcription 
Service.  Lie.  2100  M  SL'eet.  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  farther  iii formation  on  this 
submission  contact  )udy  Boley,  Federal 
C^mmuniCBtions  Commission,  (202) 
632-02"fi  Persons  wishing  to  comment 
on  this  •nformation  collection  should 
c^Titact  Jonas  Nelhardt.  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington,  DC  ID'.QZ.  (202) 

:vsi-4«t4 


Pioaaa  nota.  Tht>  (.x>mm:siiH>r.  tiuk 
.'■eq^esteid  exped.ted  .'BVifw  ut  thi»  utia.  by 
July  27. 1993.  under  the  provisions  of  5  CFV. 
1320.18. 

OMF  ^umlMT  Monf 

TVt/e   '.)f  t p rrn i n a 1 1 n ii  of  M ?> '«,  i  r  ' ; : : ■  ! : , ; r i al 
Pt.'TT, ittefi  RBtt»<.  for  Rf*v'M!H'**'l  Crfittie 
Programming  Services  and  Equipment 

Fonn  Nomber.  FCC  For-  ''ci 

Action:  New  CoUectio.n 

Respondents:  Individuals  or 
households,  state  or  local 
governments,  and  businesses  or  other 
for-profit  (including  smell  busines.ses) 

Frequenrv  o' Hf'sirop.sf  i,  Ji   occasion 
reporting  requirement 

Estimated  Annua]  Burden:  14.200 
responses;  40  hours  average  burden 

per  resfin:.s  '  568,000  hours  total 
annual  buraen 

Needs  and  Uses:  Section  623  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  requires 
the  Commission  to  prescribe  rules  and 
regulation-:  f  :'  W-r;  ming 
reasonable  reie^  iu:  tiastc  tier  cable 
service  and  to  establish  criteria  for 
idt-"  f  ^  ;  li  .•      '-  sonable  rates  for 
ca. ::e  prograiruiiiag  services  and 
associated  equipment  On  4/1/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-266, 
Implementation  of  Sections  of  the 
Cable  Television  Consumer  ProtaotioD 
and  Ccin.i-.et.tv-::  .^,,:  n'  1  h 9 2.  Rate 
Regulation  This  Report  and  Order 
implements  Section  623  of  the  Cable 
Act,  thus  ensuring  that  cable 
subscribers  nationwide  enjoy  the  rates 
that  would  be  charged  by  cable 
systems  opanting  in  a  competitive 
environment.  On  5/19/93,  the 
Commission  issued  a  Public  Notice 
releasing  a  revised  FCC  Form  393. 
The  FCC  393  released  with  the  Report 
and  Order  contained  typographical 
and  other  errors.  In  addition,  tha 
Commission  had  received  se\'era) 
requests  for  clarification  about  how  to 
complete  the  form.  The  form  was 
revised  to  include  these  corrections 
and  clarifications.  The  FCC  393  will 
be  used  by  cable  operators  to  submit 
their  basic  rstp  schedule  to  local 
franchisiHt  i.!;;.;r  i.es  or  the  PCC  (in 
situations  where  the  PCC  has  assumed 
jurisdiction).  It  will  also  be  filed  with 
the  FCC  when  responding  to  a 
compiam;  fi.Bd  with  the  Commission 
about  call  I  *^  ;  ro^amming  service  rales 
and  B880c:riu>c  e  ^uipment 
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Federai  Crmrr.iir.icationj  Commis.sior. 
WLUUm  F  fjiton. 

Acting  Secrytan- 

FCC  393  Determination  of  MA.uiDuin  Initiaj 
ParmitlMl  Raten  For  ReguiatMl  Cabia 
Pro^UTUiung  ServicM  uhI  Equipment 

Federal  Q;m:r,ur..caf.cns  Comraission, 
WashiT.gton  D  C.  20554 

Approved  by  O.MB  3f>)f^XXXX  Expires  00/ 

Ot.  CJO 

FCC  393  I 

Table  ofContenta 

Genersl  Ir.stractjons 

Part  !  Cjcver  Sheet— Pequest  for  Rate 

Approval 
Pai"  11  Basis  Tier  k  Cable  Programming 
Service  ChiTg'-s 

Worksheet 

Worksheet  Instructions 

Benrh.Tia.-k  Ra'e  Table 

3enchmaj-k  Pate  Table  Instructions 

Ber:ch.T.3.-ic  Caiculation  Formula 

F:  -w  Chi" 
rd,i  !!I  Equ.pn.flnt  k  Installation  Charges 

Worksheet 

Wnrk-ih'W  Instructions 

S.  neduie  A— Capital  Costs;  Installation  k 
Vla.n'er.ancB  Equ-pmen! 

Sched'jle  B — Op«rdting  ELxp^nsfis 

Scheduie  C — Capital  Costs;  Leased 
Equipmerit 

Schedule  D — Average  Installation  Charges 

Schedules  A,  B,  C,  D  Instructions 

FCX^  Notice  to  Individuals  Required  by  the 
Privacy  Act  and  the  Paperwork  Reduction 
Act 

The  solicitation  of  personal  information 
requested  in  this  application  is  authorized  by 
the  Communication?  Act  of  1934.  as 
amended.  The  Conamission  and/or  the  local 
franchising  authority  will  use  the 
mfonnation  to  determine  If  your  cable  rates 
are  reasonable  under  the  Commission's  rate 
standards.  In  reaching  that  determination,  or 
for  law  enforcement  purposes,  it  may  become 
necessary  to  refer  p«rsonai  information 
contained  in  th:s  fonn  to  another  government 
agency.  In  addition,  all  information  provided 
in  this  form  will  be  available  for  public 
inspection.  If  information  requested  on  this 
form  is  not  provided,  processing  may  be 
delayed.  Your  response  is  required  to 
implement  the  Qimmission's  cable  rate 
sta.-ddids  and  to  provide  a  response  to  cable 
subscr'l.>er  complaints. 

Pjbhc  reporting  burdea  for  this 
mfor-r.atior.  is  estimated  to  average  40  hours 
per  response,  including  the  time  for 
rev:ewir.g  instructions  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  corapletir.g  and  reviewing 
the  collection  of  informa'ion  Send 
comments  regarding  this  burden  estimate  or 
any  other  as;">«ct  of  th;s  collection  of 
information,  including  suggestions  for 
red-jcmg  the  burden,  to  the  Federal 
Communications  Commission,  Records 
Mar.agement  Division.  AMD-P!RS 
Washington  DC  20554,  and  tc  t.he  Office  of 
.Management  and  Budget,  Paperwork 
Reduction  Proiect  (306O-XXXX). 
Washington,  DC  20503, 


The  foregoing  notice  is  required  by  the 
Privacv  Act  of  1974,  Public  Law  93-579. 
D«;ember  31,  19'5.  5  ll  S  C.  522a(e)(3j  and 
•.he  pBpflrwork  Re<1act)on  Ad  of  1980,  Public 
Uw  96-511.  December  11,  1980.47  V  S.C. 
3507. 

G«neral  Instructions  for  Completmg  FCC 
Form  393  | Determination  of  Maximum 
Initial  Permitted  Rales  for  Regaled  Cable 
Programming  Services  and  Equipment) 

1.  Cable  operators  should  use  this  form  to 
calculate  i  1 1  rates  for  existing  basic  service  or 
equipment  requinng  approval  by  local 
franchising  authorities  or  the  F(X.  and  f2) 
rates  for  cable  programming  service  or 
equipment  that  are  the  subject  of  a  complaint 
filed  with  the  PCC.  This  form  will  determine 
whether  your  rates  for  basic  service  and  cable 
programming  service  are  reasonable  under 
FOC  regulations.  47  CFR  76  1000  et  seq 

Note:  After  vour  initial  rate  for  basic 
service  has  been  approved  by  the 
government,  you  must  submit  the  RATE 
INCREASE  FORM  if  you  wish  to 
subsequently  increase  your  basic  service 
rates.  If  the  Commission  found  your  cable 
programming  service  rates  to  be  unreasonable 
less  than  one  year  ago  and  you  now  wish  to 
increase  your  rates,  you  must  submit  the 
RATE  INCREASE  FORM  to  the  Commission 
for  its  approval  before  raising  your  rates.  In 
addition,  if  there  was  no  such  Commission 
decision  and  you  raise  your  cable 
programming  service  rates  while  a  complaint 
about  those  rates  is  pending,  you  must 
inform  the  FOC  of  the  rate  increase  and 
submit  a  revised  version  of  this  form 
analyzing  the  new.  higher  rates  under  the 
FCC's  rate  standards. 

2.  This  form  should  oe  filed  with  the  local 
franchising  authority,  or  with  the  FCC  in 
situations  where  the  FCC  has  assumed 
jurisdiction  to  regulate  rates  for  basic  service 
and  associated  equipment,  in  order  to  obtain 
approval  of  your  existing  rates  for  basic 
service  and  associated  equipment  It  should 
also  be  filed  with  the  FCC  when  you  are 
required  to  respond  to  a  subscriber  s 
complaint  regarding  your  rates  for  cable 
pro^^mming  service  and  associated 
equipment.  File  an  original  and  one  copy 
with  the  appropriate  regulating  entity.  Filings 
made  with  the  FCC  should  be  mailed  to  the 
following  address;  Federal  Communications 
Commission,  Request  for  Cable  Rate 
Approval.  P.O.  Box  18598,  Washington,  DC 
20036. 

3.  If,  after  completing  these  calculations. 
you  determine  that  your  existing  service  rate 
is  above  the  maximum  permitted  rate,  and 
you  do  now  wish  to  lower  your  rate  to  that 
level,  you  must  submit  a  detailed  cost-of- 
service  showing  justifying  the  higher  rate 
Equipment  rates  must  be  based  on  actual 
cost,  as  detmmined  in  the  equipment 
sections,  Part  III  of  this  form 

4.  The  basic  service  tier  is  the  tier  which 
includes  the  broadcast  signals  you  carry 
(except  for  superst.itujnsj  along  with  public. 
educational  and  government  access  channels 
that  are  required  by  the  ir)cal  franchising 
authority  to  be  carried  on  the  basic  tier  You 
may  include  additional  services  on  this  tier 
Equipment  used  to  receive  the  basic  service 
tier  includes  remotes,  converter  boxes,  home 
wiring  and  wiring  for  additional  connections. 


5.  Cable  programming  service  consists  of 
all  video  programming  distributed  over  a 
cable  system  that  is  not  included  in  the  bas'c 
service  tier  or  offered  on  a  per-channel  or 
per-program  tiasis.  Equipment  as.sori3t»^d 
with  cable  programming  service,  if  any 
consists  of  equipment  used  exclusively  to 
receive  such  services;  this  equipment  must 
not  be  used  to  receive  the  basic  tier. 

6.  This  form  consists  of  three  parts.  PART 
I  is  the  Cover  Sheet,  where  you  should  fill 
in  the  information  derived  from  Parts  il  and 
Part  III.  PART  II  will  enable  you  to  determine 
your  maximum  permitted  rate  for  the  basic 
service  tier  or  cable  prograir.n'.ing  service, 
depending  on  the  service  for  which  vou  are 
filing.  If  your  rates  exceed  the  pemv.tted 
levels  calculated  in  this  form,  you  must 
submit  a  separate  cost-of-servue  showing  or 
reduce  your  rates  to  the  permitted  level. 
PART  lil  will  enable  you  to  determine  your 
actual  costs  for  equipment  used  by 
subscribers  to  receive  regulated  programming 
service  The  1992  Cable  Act  requires  that  you 
charge  no  more  than  actual  cost  for  this 
equipment, 

7  P.ART  n  contains  five  worksheets. 
Worksheet  1  (Calculation  of  Rates  in  Effect 
on  Initial  Date  of  Regulation  and  Benchmark 
CompariscnJ  allows  you  to  compare  your 
current  per-channel  rate  to  *he  Qimmission's 
benchmark.  The  benchmark  is  the  rate  that  a 
cable  system  with  the  same  number  of 
subscribers,  same  numLt^r  of  channels,  and 
sa.Tia  number  of  satellite  (.hanneis  as  your 
system  and  that  is  subiect  to  competition 
would  charge.  If  your  currrnt  per-channel 
rate  exceeds  the  benchma-'<,  you  must  then 
come  into  compliance  with  the  benchmark, 
which  IS  based  on  rates  as  of  September  30. 
1992.  You  must  therefore  complete 
Work.shpiit  2  (Calculation  of  Rates  in  Effect 
on  September  .'iO.  1992  and  Benchmark 
Comparison).  This  worksheet  will  require 
you  to  reduce  your  rate  to  the  benchmark  or 
to  90%  of  your  September  30,1992  p^r- 
channel  rate,  whichever  rate  is  greater.  Both 
Worksheets  1  and  2  allow  you  to  calculate 
the  per-channel  rate  you  can  legally  charge 
by  a  process  that  weigh.»  the  number  of 
channels  on  each  tier  and  the  price  for  each 
tier  by  the  number  of  subscrilx-rs  to  each  tier 

8.  Worksheet  3,  then,  deducts  equipment 
revenues  per  subscriber  from  the  per  channel 
rate  derived  in  VVorksheets  1  and  2.  The 
bench.mark  number  does  not  separately 
account  for  profits  from  equipment,  and  the 
1992  Cable  .^ct  prohibits  you  from  charging 
more  than  your  costs  for  equipment.  Thus, 
you  must  adjust  your  permitted  per-channel 
rate  (calculated  in  Worksheets  1  and  2)  by 
deducting  equipment  costs  and  charging  for 
equipment  costs  separately. 

9  If  you  calculated  your  rate  from 
Worksheet  2,  you  must  compete  Worksheet  4 
which  will  increase  the  rate  you  may  charge 
m  order  to  account  for  infiation. 

10.  Worksheet  5  must  be  competed  if  the 
number  of  regulated  channels  (that  is,  basic 
service  channels  and  cable  programming 
service  channels)  you  currently  offer  is 
ditferent  from  the  number  of  channels  used 
to  calculate  your  Baseline  Regulated  Rate  on 
either  Worksheet  1  or  Worksheet  2  If  the 
number  of  regulated  channels  you  now  offsi 
is  the  same  as  those  you  entered  on 
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VVork.shopt  1  or  VVorkshfwf  2   vou  do  not  np«d 
to  complete  Workshoe?  5 

n   You  should  use  Part  il!  :)f 'hsN  iovrr.  m 
calculate  rates  for  equipment  np.(i  lustajictii^n 
■tsociated  with  receiving  basic  caDie  servicp 
orcable  program nrr.H  serTsces  Equipmeni 
used  to  receive  a  tmi\;  tipr  o*'  «ier\-ice  .nnudHs 
(but  is  not  liir.l;»'(i  U:]  convBr*er  Lx-jxps   rf=-rr,.^'h 
controls,  connpcti'ins  f.>r  aaa.tiDr.fe; 
television  set.s  and  -at;;'-  .'lomp  vnnng 
Equipment  assrHTin't*,-'  w:!h  (  nhip 
programmns,  son.  p  p  ;?  ;^', ... ,r:npr. '  .-th.'"  ':-,r.r. 


that  which  is  used  to  r«<:p:ve  basic  -.MLie 
service  Rates  for  bc^th  basic  wjrvii'.p  and  ;  a:,  .p 
pn'>gnimmicg  s«r\'ice  eq'ji;i";pr:*  n::.;;  fnr 
inatallatKins  must  b«»  bflsefl  or:  ai'tuH,^  M,.if 
a.Td  mus'  t>e  unbur,i,iipd  frsirr:  s<»:-\':;'i-  "n'cs  i;. 
additior^   charges  fur  in.'ti',  ,(:;;je,  i'f-r":s  -:'' 
rtfjuipment  as  we::  as  r  .harges  for  installation 
fi.-.d  additinnai  nctiets  must  be  unbundled 
one  fn:im  She  uther  an  :    harge*  for  different 
.■nrxiBis  :)f  "he  m: 


equipment  mu«t 


Ir.  Par  I"    y, 
uTicn'  Bfisie' 


rp  t  f^( 


::  -s'  calculate  on 
vv  ^-istieet  7)  for  t-  ■■  ht 
M'l.  M»".-c  f  c  ■  hc.t  f  n examining  sj  ^'-    ■- 
'*      :  ■:j'»c'    ■' :«>nding  on  for  which  service 
ycu  are  f...::^  „se  of  this  Equipment  Basket 
will  enable  you  to  ael  your  equipment  ratet 
so  'hat  'hf'v  a''*^  Vm*,,!  on  actual  cost,  plus  a 
rucs.  :.c:  .(  c     '     «f   nandated  by  the  1992 
Cable  Act 
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FCC  393  -  PART  « 
REQUEST  FOR  CABIE  RATE  APPROVAL 

COVER  SHfIT 


Adpn^wlkr  0M« 


S^me  ji  I  iO.«"  ■:.  /i>e '*''•':' 


Vs<»<i  nj  *c!!l'«>^ 


Oty 


-'o.ni  01  :;.x^'ii:"'  "c  '"'S 


i*t«)ft<X* 


(Xi'  f-iO.(  lisri  »  ,'ni,;r  -\ 


VUi::ng  *dC'»5\ 


L.rv 


It  rhti  (orra  betrif  *H«J  with  respect 
tv»*c  rite  regul-ltxMi  or 


f  Date 


itaie 


F*i  Sumbef 
(  ) 


^'Me 


_  ."F  C:x)e 


Z'f  C'^xie 


I      I    cMt  profTjmmir^  ««rMc»  rjrte  refuUtioft 


'  .t-.  5  lorr^    <  >?>^«  •■'■<^  -^  -p.;:.<><-.se  to  a  cor-;  .,,-     ,,ooot  your  cable  projr's<~"-  '*  n*"'  icp  -atM    pi^is*  aracr  ^  rop>  -)'  '^e 


Jht  foitowinf  i*cttofM  art  to  b*  compi^ttd  iftpf   you  nrfv«  'illed  cnrt  th«  worksheets  m  PARTS  II  uui  HI  and 
caicuUted  vour  a<tual  and  permitted  rate« 


FOR  BASIC  SERVICE  TIER  AND  EQl  tPMENT 


Protraffi  Servtcc  Rate 


'I  Sunoer  X  ciarn^is  or  bajic  se^^c^  •■«»»■ 


2)  CiHTert  rate  'Of  iy»nc  jervice  'le*"    do  -■or  -x  ,y5e  drv  "jTi  -  w  -i^^ 


'3)  Maximum  oemrifT*<3  Der  c^'-aroe^  -aie     'fTr;*^-  ,,o<»  ^^  ><;  "^'  ,\  ■-ir\i\^f«»f  >>    Pj^  t 


■41  Maximum  pemiinec  -aie  'ck  04k  «><v'c»  "  *>'  px! ',, ' 


-■f  ■::)'  jr  ,  "ari  -i«»  v^): 


NOTE:  !♦  yowr  cwrent  'ate  ♦«  tbe  tunc  t«r*Kt  t)«r  entry  2)  eTce«di  the  mixnnum  permitted  rate  for  that  tier  (entry  4),  you  must 
tubnul  a  cott-o^'cervKC  fhowwj  or  your  batK  »«r»ice  rate  will  bt  ^educed  to  the  maxmuim  permitted  level  tKown  m  etrtry  4 

hmchmt  (ect  have  been  cxchided  trom  thii  m^ntt  m  ardtr  to  compare  vour  mortthiv  rate  tor  the  bask  %»ryK9  tier  to  the 
maumMw  permitted  level  Whether  *txj  rtemiie  them  or  noL  m\  trmchne  lees  you  pay  for  the  haMC  lervKe  tier  thouid  be  added 
to  rour  moethly  rate  a*  part  ot  the  lervKc  when  b«Hins  your  Mtoacriberv  See  47  Q.f.k.  Section  76.9SS. 
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NOTE:  Vour  equipment  «f»ci  mstalUtton  rates  *cw  the  feusK  MTVKre  tief  muH  not  t*  imjuded  ir<  vtxjw  pr.-»)t''j"^  »*rvM  »  •-*'»  'o'  'K*' 
tief,  but  rather  must  be  compietelv  ur>bund4ed  In  addrtKV*.  tho4«  e<jtiip«n«nt  and  inrtaliitfon  rjtw  mutt  r>c>t  fueKi  vour  *:-iuai 
ctntj,  plu«  a  reaJOfvaWe  protrl.  The  method  tor  ur>t>ur>dim«  vour  equipment  and  in«iltattofi  'j'p.  touh  tht  ti^»t<  *,<'r\>.  r 
programming  rate  'M  ntcrssity).  and  for  determining  your  permrtled  equipment  and  .istallatton  rate*,  it  pw «<:  rtt->e<3  '"  Pai  ^ 
unbundling;  and  Part  III  (rate-»ettingi  of  th»  torm.  Enter  in  the  4p*<*»  bekn*  the  rate  figurn  vckj  Have  (,ai<utate<!  in  Par*  tit  o!  ttin 
lorm.   Your  actual  basic  service  equipment  and  installation  charge*  m^t  not  exceed  the**  rit«  although  tt>e\  mav  t>*  k-wrr. 


.    PERMiTTtD 

AtTLAl 

"asic  service  installations'  (from  L'nes  b  o 

'  '  a'  tq,„  O'^e'-'  a",-: 

-'s'd     d^    :  ,^ 

* 

^■1 

■a,  Hou''v 

d'e 

■  S 

$ 

-b)  Average  installation  c^a^e* 


' ' '  '"^sla-a'  ,.>'"  ,  ■'  ..'■■*  '»'3 


■^'.j   a'  ,:)f"  ■■■>'  D'P'A  'PC  ^n:^r^p^ 


(3)  Installation  of  additional  connp<-    '•  a-     ■ «-  >r  initial  installation 


'd   ,i'  :,,"   "'  xn  '•o'^ii 


'"C,-,   '  "«  ^'Oa'  .i'l- 


^'^f'f   -sTai  d''0"s  s-?*?'.'  fv 


I  Q  ^-  l";''^f*'^t 


■■sa   at^or 


~^e'^'  d~c   ^'>;'tJ   a"  .'•'" 


Re'~^OK-  CCinTO'  '\'D*>   ': 


'<e~Dfe  ;::>'''";!  ^pe  .; 


f^p-nn'e  ■,"0'""C>i  ^'Df  3 


-!■  Mort>-!v  c'-'drae  'or  lease  ot  -.'o'^verte'  bcxe^ 
I'.orvs'^ee' 


rQjp,'^en'  a'-id  ,-s'a   a: 


C'>rveTef  50X  "vp« 


-ve^e^  Dox  ^De 


Converter  bcix  rvpe  ?, 


5   Monthiv  cha'"ge  'or  iease  of  oth^f  equiomeni   'rr,r 
'A'orksheefi 


"-f^' ar,;  '"'i'a 


Cabie  home  wiring: 


iZ>her  eouioment  ,spe(:'%^ 


*  If  vou  have  further  cKarge*  for  »dditio«Ml  conr>ectiom  bevood  tho*«  reflected  in  vour  inftattation  cKarge  attach  a  ihee* 
explaining  voor  calcuUtiom  »n6  »«nin|  forth  tho»«  additional  charges.   SEE  Sot*  to  tquipment  arxl  (nrtallatwn-  "t^rtVshe^ 
InstniCtiom  m  Part  III  ot  thif  form. 
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FCC  393,  Part  lf*fi 

FOR  CABLE  PROGRAMMING  SERVICE  RATES  AND  EQUIPMENT 


tM 


1 .  Sumc^f  0'  c 


'\^\neU  ot>  caW*  p«;■^in^fT^'ng 


s*»rv  ii  p  f '.^^ 


'2.  Currt?r.i  'ate  'rx  CdO'e  3foyam»mrg  servwre  :ief    ..d'.i 


J(    ,:Ti    .^tV    *"V    Ir^lM  1.ti»-    it.-'-S 


Vix  rr  jr,  pemuned  pef  cKir>fl«<  -ar   ftron:  I  .r.e  K>0  .k-  v  --i. 


K,M«  •-    K,jr  ».' 


multiD'v    '    bv    3'  aCK>pi 


,^, .  ;  .;^,-M»  ■>»  4^v   If^rv^t^e  -iBeir 


.      ,  .    _^, „         I,. „  .— irii  ir-     M   '!*f    eotn,  :   irire«<l»  th«  minimum  p«rmmed  rit«  ientry  41,  you 

thwon  in  efitnr  4. 


Equipnwflt  and  Installation  Rates 

*^™*    "T*  P;  ..,_—'. ^-rf  C,  <Mcr««iM«  v«w  Dwtmtied  Muipmwt  ind  mrtaHafwo  rates,  «  prcKiibcd  "»  ^  "  (u«l»i*iM»n» 

riSi  ll^^^rS3  irS.tS.  S^  ?;i;jr^ro^  ,<tu^    ,b».^or-.,.n,  ,«rr<,  ^^^^^  »-  «ta«*.tKX,  d,a.f« 
rnay  no*  nce«d  tf»«s«  rates,  *ttt»o«^  they  mav  be  kJwe. 


1!  Oar«e<s>  -or  rac^  pi-ofrar^'""ng  ^'"•■vP  "^^'aiU'    -s'  tffofn  L,r,«  b  ar 
and  !i«aiiatior  /«o'^S''^«?<; 


fOfT»^"1 


a  HcHiHv  raw  OS 


lb)  Avefsfe  ■f^«jiljt:of  cftargw: 


I.   IniUiiaiiofi  o»  LinwinW  ^orie* 


2    instatfaiian  ct  pwwugd  noniei 


3     Irsianxior  o*  addinor^  corn^cf^fx-  #(  -"^  r"  "'-*'  "»«»»<«*^ 


4    irstaiLator  ol  addtiC^dt  ccx>n*<:^.(x-*  ••-;i...  '»-«  ^od'J'«*  '"yatUruw^ 


5     Oh«f  ir«ai.a?;Orii  ■sc*---N' 


i2)  Charge  for  c^anglrg  -lerj  i.t  *iy!  >i-(xn  i  (^^  i'i,  jO  iw  J  ;  j<  ia^i-^'v^''  -""'O 
IrsallatKX^  Worksrwet) 


•If  ««Mi  kavw  further  chtnti  *or  additwnail  cooiwt.om  .i*yorKj  tt>o»«  rtflected  «  vomvt  iratatUtKMt  charfe,  attach  a  sheet 
eitSliw^-^-;^  -^.^  "or^  t*^  *^'^-o^  '^»«  ^«  '^^«  •"  Equ.p««««  and  .r«,alUt««  Worksheet 
InftructMxn. 
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ftrnyi-nm 

ArtiMl 

Remote  control  type  1 :                                                                                               1  *              - 

s 

'• ►'      -   •■■  . 

< 
* 

s 

-'emote  coniroi  r\pe  i 

S 

s 

(4)  Monthly  charge  tor  lease  ot  converter  boxes  (from  Lire  2 1  lo  Equipment  and  Installation     HB^^^^H^^^^^^^^^^RI 

.  inverter  box  type  l 

$ 

S 

Converter  box  ".'pe  2 

s 

$ 

-••■  :>ox  t\'pe  3 

s 

s 

;5l  Monthly  charge  for  lease  of  other  equipment  (from  Line  28  in  Equipm^                 :ailat<on     ^^^^^^H^^^^^^^^^^^^^^B 

:  -r.--  -  -  -  •,  ■  -<                                                                                  $ 

$ 

Other  equtcment  (specify'-                                                                                     j  j 

s 

(L  '  i(  Df  niif  -'8  \i:iiu::\  lOOi  ^  ■;%;;-■  rig  K';Sfj':..Rf   i    S.  CODE,  TITLE  47,  SECTION  503). 


'*ith 


Name  ot  Ciblf  Ojrserjtcif 

SigMliirc 

Dalf 

'r>» 
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Instructions  for  Workihaets  CaJcolating 
Maximum  Initial  Permitted  Rale*  for 
Regulated  Cable  Service* 

These  instructions  are  to  be  used  whHn 
completing  Worksheets  1  through  5  of  Part  11 
of  FCC  Form  39.1  Using  the  worksheets  w;;l 
enable  you  to  cnmp'jte  the  maximum  rate 
yo'j  may  rurrentiy  charge  for  regulated 
program.mmg  services  under  the  FCX^s  rules. 
If  your  current  rates  exceed  the  maximum 
permitted  rate  you  calculate  on  the 
worksheets,  you  must  submit  a  cost-of- 
serv'ice  showing  to  support  your  rates  If  ynu 
do  not  do  so,  you  will  have  your  rates 
reduced  to  the  maximum  ptermitted  rate  and 
will  be  ordered  to  refund  the  excess  to 
subscribers  as  necessary 

An  overview  of  the  various  caiculalions 
you  may  be  making  is  set  forth  in  the  General 
Instructions  for  completing  this  form,  !n 
addition,  a  decision  flow  chart  is  attached  as 
.Attachment  B  to  this  pari.  This  chart  is 
designed  to  help  you  visualize  the  different 
steps  you  will  be  taking  to  compute  your 
maximum  initial  permitted  rate.  Reviewing 
these  m.aterials  first  will  assist  you  in 
completing  the  worksheets 

All  calculations  on  the  Worksheets  (Parts 
I!  and  III)  should  be  carried  out  to  at  least 
three  decimal  points.  The  results  should  be 
rounded  to  the  nearest  cent  i  OOA  or  less 
down,  00.5  or  more  up^  only  when  the  final 
tier  charge  result  is  entered  on  Line  (6i  of  the 
Service  Charge  sections  of  Part  I  ("Request 
for  Cable  Rate  Approval  Cover  Sheet")  and 
the  final  equipment  charges  are  entered  on 
the  Equipment  and  Installation  Rate  sections 
of  that  Cover  Sheet. 

Instructions  for  Worksheet  1 

Worksheet  1  must  be  used  to  calculate  the 
average  Base  Rate  Per  Channel  that  vou  are 
currently  charging  for  regulated  programn-.i-g 
services  and  associated  equipment  The 
Work,sheet  also  must  be  used  to  compute  the 
Benchmark  Channel  Rate  with  which  your 
current  Base  Rate  Per  CJiannel  will  be 
com.pared.  If  your  current  Ease  Rate  Per 
Channel  is  equal  to  or  lower  than  the 
Benchmark  Channel  Rate,  your  rates  will  be 
found  reasonable  and  you  will  not  have  to 
reduce  them.  If,  however,  your  current  Base 
Rate  Per  Channel  exceeds  the  Benchmark 
Channel  Rate,  you  will  have  to  reduce  your 
rate  in  accordance  with  the  calculations  set 
forth  in  Worksheet  2. 

Line  101 — Tier  Charge  In  the  relevant 
column,  enter  your  current  monthly  charge 
for  your  basic  service  tier  and  for  each  tier 
of  cable  programming  service  that  you  offer 
to  subscnbers  in  the  community  unit  for 
which  the  form  is  being  completed  '  Do  no; 
include  any  premium  programming  offered 
on  a  per  channel  or  pver  program  basis  In 
addition,  use  your  standard  non-discounted 
program  service  rates,  do  not  use  any  bulk  or 


'  When  completing  this  form  ext  epl  where 
noted,  you  should  use  data  fmm  the  commumty 
unit  involved  Howevw  you  mav  u»«  data  for  the 
system  instead  of  the  commur.ity  iinil  if  all  reievant 
factors  (inciuding  program  service  and  aquipmerit 
rates,  channel  line-ups  and  franchiw  fees)  are 
identical  and  the  locaJ  franchising  authonty  (or, 
where  relevant,  the  FCC)  penmils  you  to  use  such 
system  data. 


other  discounted  rates  that  you  may  offer  to 
sfjecial  classes  of  rxistomers. 

Line  102— Tier  Channels  In  the  relevant 
column,  enter  the  number  of  channels 
included  in  each  tier  of  reguMted 
prr>gramming  serv  ices  you  offer  to 
subscribers  in  the  community  unit.  For 
purposes  of  completmg  the  worksheets,  a 
channel    is  a  unit  of  cable  service  identified 
and  selected  by  a  channel  number  or  similar 
designation  Channels  are  not  exrluOed  from 
consideration  based  on  their  ror.tents  and 
may  include,  for  example.  d,r«<' top,  and 
menu  channels  Total  regu.ated  rhariiels 
include  all  channels  on  ihe  t>asic  service  tier 
and  cable  prrigranuming  service  tiers.  The 
distribution  of  several  programming  services 
combined  on  a  single  ch&^r.c:  ui>e5  not 
increase  ttie  number  of  channeis  on  the 
svstem 

Ljne  103— Tier  Subscribers.  In  the  relevant 
column,  enter  the  number  of  subscribers  in 
the  community  unit  who  subscribe  to  each 
tier  indicated. 

Line  104 — Equipment  Revenue  Per  Month. 
To  calculate  your  monthly  average 
equipment  revenue  take  the  total  revenues 
>'ju  earned  over  the  last  fiscal  year  for  the 
community  unit  for  the  following  categories 
of  equipment  and  installation  services:  (1) 
Converter  tx)x  rental:  (2)  remote  control 
rental.  (3)  additional  outlet  fees;  (4) 
installation  fees,  (5)  disconnect  fees;  (6) 
reconnect  fees  and  (7)  tier  changing  fees. 
Divide  that  total  by  12  to  compute  your 
Equipment  Revenue  Per  Month.  Enter  this 
figure  in  Cokim.n  A  of  Line  104. 

Weighting  In  order  to  determine  the 
average  Base  Per  Channel  Rate  piaid  by 
subscrit)ers  to  your  system,  the  per  channel 
rate  for  each  tier  is  weighted  according  to  the 
number  of  subscriters  to  that  tier,  so  that 
tiers  with  more  subscribers  count  more  in 
determining  the  average  than  tiers  with  fewer 
sub,scrit)ers  This  weighting  is  done  by 
determining  a  weighted  monthly  rate  p>er 
subscriber  (the  "Charge  Factor"  calculated  in 
Line  105)  and  dividing  by  a  weighted  number 
of  channeis  received  by  each  subscriber  (the 
"Channel  Factor"  calculated  in  Line  106). 

Line  105 — Charge  Factor.  Multiply  the 
monthly  Tier  Charge  in  Column  A  in  Line 
101  times  the  number  of  subscribers  for  that 
tier  set  forth  in  Column  A  in  Line  103.  Add 
the  Equipment  Revenue  Per  Month  from  Line 
104  to  this  figure  and  enter  the  sum  in 
Column  A,  Line  105. 

Next,  multiply  the  monthly  Tier  Charge  in 
Column  B  m  Line  101  times  the  number  of 
subscribers  in  Column  B  of  Line  103.  Enter 
the  result  in  Column  B  in  Line  105 — do  not 
add  the  Equipment  Revenue  Per  Month  from 
Line  104  Repeat  this  calculation  for  each 
other  Column  that  you  have  completed. 

Finally,  add  the  figures  in  Columns  A-D  in 
Line  105  together  and  enter  the  total  in 
Column  E  of  Lirie  105 

Line  106 — Ciiannel  Factor  Multiply  the 
number  of  channels  m  Column  A  in  Line  102 
times  the  number  of  subscribers  in  Column 
A  in  Line  103.  Enter  the  result  in  Column  A 
of  Line  106  Repeat  the  same  calculation  for 
each  column  m  Line  106,  Then,  add  the 
figures  in  Colum.ns  A-D  in  Line  106  together 
and  enter  the  total  in  Column  E  of  Line  106. 

Line  107 — Charge  per  Channel.  Divide  the 
total  Charge  Factor  from  Column  E.  Line  105 


by  the  total  Chrtrit"  Factor  from  Column  E, 
Line  106.  Enter  trie  insult  in  Column  E  of 
Line  107.  You  have  now  completed  the 
weighting  proceu. 

Franchise  Feet.  The  calculations  in  Lines 
108  and  109  will  enable  you  to  separate  out 
any  franchise  fees  that  you  include  in  your 
subscriber  rates.  If  you  charge  subscribers 
separately  for  franchise  fees  and  do  not 
Include  thoee  fees  in  your  service  rates,  you 
do  not  need  to  complete  these  steps  and 
should  enter  SO.OO  in  Lines  108  and  109.  If 
you  do  include  franchise  fees  in  your  service 
rates,  complete  Lines  108  and  109.  For 
purposes  of  this  calculation,  "franchise  fees" 
means  fees  paid  by  the  cable  operator  to  the 
local  franchisirvg  authority  which  only  cable 
operators,  and  not  owners  of  other  kinds  of 
businesses,  are  required  to  pay. 

Line  108 — Franchise  Fee  Expense 
(Monthly).  Calculate  the  franchise  fees  you 
pay  for  regulated  tiers  of  service  for  the 
community  unit  during  an  average  month. 
Enter  that  total  monthly  payment  in  Column 
E  of  Line  108. 

Line  109 — Franchise  Fee  Deduction.  To 
calculate  the  weighted  per  channel  franchise 
fee.  divide  the  Monthly  Franchise  Fee 
Expense  from  Line  108,  Column  E  by  the 
total  Channel  Factor  from  Line  106,  Column 
E.  Enter  the  result  in  Column  E  of  Line  109. 

Line  110— Base  Rate  Per  Channel.  Subtract 
the  Franchise  Fee  Deduction  in  Line  109 
from  the  Charge  Per  Channel  in  Line  107. 
Enter  the  result  in  the  box  in  Line  110.  This 
number  is  your  current  Base  Rate  Per 
Channel.  It  is  the  number  that  will  be 
compared  to  your  competitive  benchmark  to 
determine  whether  your  current  rates  are 
reasonable  or  need  to  be  reduced. 

Benchmark  Calculation.  The  next 
calculation  you  will  perform  will  give  you 
your  competitive  benchmark  rale.  This  rate 
represents  the  rate  that  would  be  charged  by 
a  cable  system  being  competition  that  has 
similar  characteristics  to  your  own.  The  three 
characteristics  that  will  be  used  in  this 
analysis  are:  (1)  the  number  of  channels  on 
regulated  program  tiers  that  you  offer;  (2)  the 
number  of  subscribers  served  by  your  cable 
system;  and  (3)  the  number  of  satellite- 
delivered  signals  you  can7  on  your  regulated 
program  tiers. 

Line  121 — Benchmark  Per  Channel  Rate. 
Attachment  A  contains  the  benchmark  rates 
per  channel  for  cable  systems  with  different 
numbers  of  channels  on  regulated  tiers  and 
different  numbers  of  satellite-delivered 
signals.  There  are  eight  tables  of  benchmark 
rates  for  systems  with  50, 100,  250,  500,  750, 
1000, 1500  and  10,000  subscribers.  Using  the 
table  with  the  number  of  subscribers  closest 
to  the  number  of  subscribers  on  your  system, 
select  the  benchmark  pter  channel  rate  from 
the  table.  Enter  the  selected  benchmark  per 
channel  rate  in  Column  E  of  Line  121. 

Note*;  (1)  When  using  the  benchmark 
tables,  use  the  number  of  regulated  channels 
and  satellite-delivered  signals  for  the 
community  unit.  However,  for  the  number  of 
subscribers,  use  the  number  of  subscribers  on 
your  system  (2)  All  systems  with  10,000  or 
more  subscribers  should  use  the  10,000 
subscriber  table.  Our  analysis  revealed  that 
there  is  no  measurable  difference  in  the 
benchmark  rates  among  systems  with  more 
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than  10.000  sufascnbcn.  (3)  For  purposet  of 
using  the  bmchnark  aUet,  •  "ntaUit»- 
deiivered  sij^n*]"  u  airr  cabto  program 
service  or  "superstation"  dahvBrwi  on  ■ 
canununidtiooi  Mt«i!i{«  thai  ia  not  a 
prwnium  iBrvicB  (ptv  channel  or  pay-per- 
view  chaniwi).  If  a  cable  ryrtem  picks  up  § 
safeilita  chanaei  via  a  microwavw  or  fiber 
optic  foed,  the  channel  remaina  a  Mteliita 
chanrai  if  it  it  avulable  by  ntaliita  uaiau 
It  could  b«  picksd  up  dirwctly  orw-the-air  la 
th«  cable  cxanmunity.  (4)  If  the  total  numbw 
of  cfaaniwLs  on  rotated  ti«n  and.' or  tb«  totai 
number  of  jatallit»-d«liv«T»d  channaia  on 
those  tian  for  your  communiry  unr  hiis 
b«rwe«r  tha  channei  UKTementj  lisfad  in  the 
tables,  you  rauat  inturpolata  fhw  mrroct 
benchmark  p«r  channel  rate,  inatru -tMna  on 
how  to  perfarm  thaae  interpoiatwoa  are 
at'ached  at  the  end  of  the  baochmark  rafe 
tables.  If  you  do  not  wish  to  tnterpciate  the 
correct  benchmark  rate,  swiect  the  lower  rate 
of  the  two  benchmark  rates  you  fail  between. 
Alternatively,  you  may  appiy  the  FtX's 
benchmark  formula  to  calc^. ate  your 
benchmark  rate.  Tbe  fonnuia  is  attachsd  to 
the  benchmark  table*.  If  yo*j  a«  itm  kyrmv.ia. 
you  must  use  the  actval  number  of 
subscribers  to  your  system,  rather  than  itm 
number  of  suoscribers  on  the  closest 
benchmark  table. 

Inflation  Adtustinenf  The  henchmars  per 
char.nel  rate  that  you  havw  fust  selectfKl  was 
basftd  on  cable  ratea  io  effect  on  September 
JO.  1992  Therefore,  to  make  sure  that  the 
benchmark  against  which  you  will  compare 
your  current  rates  U  act  too  low  tSe 
benchmark  per  channel  rate  miut  be  tdgusted 
forward  for  inflation  since  SeptHmtoer  .10 
1992  The  calculations  in  Lanes  122  fhrouRh 
128  of  Worksheet  1  wiii  enable  vou  to  ad'ust 
the  Benchmark  Per  Channel  Rate  la  Line  121 
for  inflation. 

Line  122— GNT-Pl  (Cum»nf.j  Enter  the 
Croea  National  Product  Pnce  Index  (GNP-PI'i 
for  the  nx3sf  recent  quarter  m  Gohimn  E  of 
Line  1 22  This  number  can  be  found  m  the 
■Survey  of  Current  Business,"  Table  7  3.  Line 
5  (Moat  Recent  Quaneri,  which  is  published 
moothiy  by  the  U.S.  Department  of 
Commerce.  The  number  wiL  also  be 
published  penodicaiiy  by  the  PCC 

Line  123— Inflation  Factor  Divide  the 
current  GNP-Pl  from  Line  122  by  the  GNP- 
Pl  for  trie  thir«i  quarter  of  1992,  which  is 
121. a.  SubtiBrt  1  from  the  resulting  figure 
and  enter  the  numEier  in  Column  E  of  Une 
123 

Line  1  i* — ,\i|U*tm«nt  Tune  Penod  Entw 
in  Column  E  of  Line  1 24  the  number  of 
whole  mon'iis  fr>m  September  30.  1992  to 
the  date  you  will  subrr.it  this  form. 

Line  12.>— GNP-PI  Time  Period  Enter  in 
Column  E  of  Use  1 23  the  number  of  months 
from  September  30,  1992  to  the  end  rjf  the 
most  recent  GNP-Pl  quarter 

bno  126 — Time  Factor  Divide  the  number 
of  months  in  Line  124  by  the  numljer  of 
months  in  Line  125  and  enter  in  Column  E 
o/Line  126, 

Line  127 — Inflation  Adjustment  Factor. 
Multiply  the  Inflation  Factor  m  Line  123 
times  the  Tune  Factor  in  Line  1 26  A, -id  1  to 
the  resulting  figure  and  enter  the  number  in 
Column  E  of  Line  127, 

Une  12a — Adjusted  Benchmark  Rate 
Multiply  the  Benchmark  Chance!  Rate  from 


Line  121  time*  the  Inflation  Adtustment 
Factor  from  Line  127  Entar  the  resulting 
figure  In  Column  B  of  Line  128.  This  Is  your 
benchmark  channel  rate  that  has  been 
arinisted  forward  far  inflation 

You  are  aew  reedy  Io  compare  jvat 
current  rate  te  tlso  bendnnark: 

If  the  Base  Rate  Per  Channel  in  Lino  110 
is  less  than  or  equal  to  the  Adjusted 
Benchmark  Rate  In  Line  128,  your  oirrent 
per  channel  rate  Is  reasonable  and  you  do  not 
ntjed  to  r«<i  jce  it.  You  should  now  skip  Io 
Worksheet  3  and  enter  the  rate  from  Lino  110 
m  Line  300  of  Worksheet  3.  This  worksheet 
wi!i  enable  you  to  remove  your  equipment 
ai.d  mstaiiation  costs  from  your  Base  Rata 
V«r  Char.nel  The  resulting  numtser  will  be 
the  maximum  rate  per  channel  you  can 
currently  ciiargn  for  mvfiilafed  programming 
services. 

If  the  Base  Rale  Par  Channel  in  Line  110 
IS  grwiUf  ttHU\  the  Adiusted  Benchmark  Rate 
in  Line  i  if*,  vour  c^,j.T*tnt  f>er  channel  rate  ia 
uoreasoaanle  and  TiiiSt  be  reduced  if  you  do 
not  wisn  tci  futxnit  a  cost-of-aervice  showing. 
~ 0  determine  what  your  maximum  permitted 
rate  is.  vo\i  must  complete  Worksheet  2. 

Instructions  for  Wn-ksheet  2 

If  your  current  per  channel  rate  is  above 
the  benchmark,  ynu  mast  now  examine  your 
per  channel  rate  as  of  September  30,  1992 
end  tonifvare  it  to  the  benchmarL  If  your 
.SeprRiuber  30,  1992  rate  was  also  above  the 
benchmart.  your  maximum  permitted  rate 
will  be  vnur  Saptemoer  30,  1»92  rate, 
t*h\  /red  by  10  percent  or  to  the  benchmark, 
whi(  hwvor  reduction  is  less.  If  you  do  no< 
;nipl»'men(  tni.s  rate  reduction,  you  must 
sutimit  a  cirst-of-service  slxjwing.  If  your 
currunt  rate  is  atiove  the  benchmark  but  your 
S^'ptember  30.  l'*92  rate  was  equal  to  or 
below  the  t)en<;hmark,  your  maximum 
permitted  rate  will  be  the  benchmark  rate,  as 
adiusted  for  nflation  If  you  do  not  reduce 
vour  rate  to  this  level,  you  must  submit  a 
ix>st-of-sen.ire  showing 

Wortsheef  2  will  enable  you  to  calculate 
your  Base  Per  Channel  Rate  as  of  September 
30   1 9*J2  and  then  compare  that  rate  to  the 
Benchmark  f^hannel  Rate  The  calculations 
will  mirror  thote  you  performed  when 
computing  vour  airrent  Base  Per  Channel 
Rate  on  Worksheet  1 

Line  201— Tier  Charge  In  the  relevant 
f!,l'jmn.  enter  your  monthly  charge  as  of 
September  30  1992  for  yorir  tjasic  service  tier 
ar;d  kir  each  tier  of  c^ble  programming 
■iervire  'hat  you  offered  to  subscribers  in  (he 
cf immunity  unit  on  that  date  Do  not  include 
any  premium  progrannming  offered  on  a  per 
channel  or  per  program  basis.  In  addition, 
use  your  standard  non-discounted  program 
serv-ic*  rater  do  not  use  any  bulk  or  other 
discounted  rates  that  you  may  have  offered 
to  spe<'.iai  'lasses  of  customers. 

Lme  202— Tier  Channels.  In  the  relevant 
column,  enter  the  number  of  channels 
included  in  each  tier  of  regulated 
programming  servites  you  offered  to 
subscribers  in  the  community  unit  as  of 
September  30   1992 

Line  203— Tier  Subscribers  In  the  relevant 
coliLmn  enter  the  number  of  subscribers  in 
the  aiminanity  unit  who  subscribed  to  each 
tier  Indicated  as  of  September  30. 1992. 


Lioa  204 — Bqulpmeat  Revenue  Per  Month. 
To  calculate  yaai  monthly  averse 
equipment  revenue  a>  of  September  30, 1992. 
take  the  total  revenues  you  aamad  over  the 

iireceding  fiscal  year  for  the  community  unit 
or  the  following  categories  of  equipment  and 
installation  sarvicea:  (1)  convertar  box  rental, 
(2)  remote  control  rental:  (3)  additional  outlet 
fees:  (4}  installation  fees;  (5)  disconnect  fees 
(6)  reconnect  fees;  and  (7)  tier  changing  fees 
Divide  that  toul  by  12  to  compute  your 
Equipment  Revenue  Per  Month  as  of 
September  30, 1992.  Enter  this  figure  in 
Colmnn  A  of  Lino  204. 

Line  205 — Charge  Factor.  Multiply  the 
monthly  Tier  Charge  in  Column  A  in  Line 
201  times  the  number  of  subscribers  for  that 
tier  set  forth  in  Column  A  in  Line  203.  Add 
the  Equipment  Revenue  Per  Month  from  Line 
204  to  this  figure  and  enter  the  sum  in 
Column  A,  Line  206 

Next,  multiply  the  monthly  Tier  Charge  in 
Column  B  In  Line  201  times  the  number  of 
subscribers  in  Column  B  of  Line  233.  Enter 
the  result  in  Column  B  in  Line  205 — do  not 
add  the  Equipment  Revenue  Per  Month  from 
Line  204.  Repeat  this  calculation  for  each 
other  Column  that  you  have  completed. 

Next,  add  the  figures  in  Columns  A-D  in 
Line  205  together  and  enter  the  total  In 
Column  E  of  Line  205. 

Line  206 — Channel  Factor  Multiply  the 
number  of  channels  in  Column  A  in  Lino  202 
times  the  number  of  subscribers  In  Column 
A  in  Line  203.  Enter  the  result  in  Column  A 
of  Lino  206.  Repeat  the  same  calculation  for 
each  (xilumn  in  Lino  206  Then,  add  the 
figures  in  Columns  A-D  in  Line  206  together 
and  enter  the  total  in  Column  E  of  Line  206. 
Line  207— Charge  Per  Channel  Divide  the 
total  Charge  Factor  from  Column  B,  Line  205 
by  the  total  Channel  Factor  from  Column  E. 
Lino  206.  Enter  the  result  in  Column  E  of 
Line  207. 

Line  208 — Franchise  Fee  Expense 
(Monthly).  Calculate  the  (non-itemired) 
franchise  fees  you  paid  kx  regulated  tiers  of 
service  for  the  community  unit  during  an 
average  month  for  the  fiscal  year  preceding 
September  30,  1992.  Enter  that  total  moothiy 
payment  in  Column  E  of  Line  208. 

Line  209 — Franchise  Fee  Deduction.  To 
calculate  the  weighted  per  channel  franchise 
fee,  divide  the  Monthly  Franchise  Fee 
Expenae  from  Line  208,  Column  E  by  the 
total  Channel  Factor  from  Lino  206,  Column 
E.  Enter  the  result  in  Column  E  of  Line  209. 

Line  210 — Bme  Rate  Per  Channel 
(September  30. 1992).  Subtract  the  Franchise 
Fee  Deduction  in  Line  209  from  the  Charge 
Per  Channel  in  Line  207.  Enter  the  result  in 
the  box  in  Line  210.  This  number  is  your 
Base  Rate  Per  Channel  as  of  September  30, 
1992.  It  will  be  comparad  to  your  competitive 
benchmark  as  of  September  30, 1992  as  part 
of  computing  your  current  maximum 
permitted  rate. 

Lino  220— Benchmark  Channel  Rate 
(September  30. 1992).  To  compare  your 
September  30.  1992  Baae  Per  Channel  Rale  to 
the  benchmark,  use  the  number  of  regulated 
channels  and  aateUite-delivarBd  signals  ka 
the  cornmunify  unit,  and  the  subscriber*  on 
your  system,  as  of  September  30,  1992  to  find 
the  appropriate  September  30, 1992 
Benchmark  Channel  Rate  on  the  benchmark 
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tables  attached  as  Attachment  A.  {See 
instructions  for  Line  121.  above,  for  further 
guidance  in  using  benchmark  table*.) 

You  are  now  ready  to  compiare  your 
September  30,  1992'rate  to  the  September  30. 
1992  benchmark; 

If  your  .September  30, 1992  Base  Rate  Per 
Channel  (Line  2 IDE)  is  less  than  or  equal  to 
the  September  30,  1992  Benchmark  Channel 
Rate  (Line  220E),  your  maximum  permitted 
rate  will  be  the  Septem.ber  30,  1992 
benchmark  rate,  adjusted  forward  for 
inflation.  You  may  now  skip  to  Worksheet  3 
and  enter  the  number  in  Line  220E  on  Lme 
300  Worksheet  3  will  enable  you  to  remove 
your  equipment  and  installation  co«t8  from 
this  per  channel  rate  to  determine  what  your 
maximum  piermitted  program  service  rate 
should  be. 

If  yo'jT  September  30.  1992  Base  Rate  Per 
Channel  (Line  210)  is  greater  than  the 
September  30,  1992  Benchmark  Channel  Rate 
(Line  220),  your  maximum  permitted  rate 
will  be  your  September  30,  1992  Base  Rate 
Per  Channel,  reduced  by  10  percent  or  to  the 
benchmark,  whichever  yields  the  higher  rate 
To  compute  this  rate,  you  will  need  to 
complete  Line  230. 

Line  230— Reduced  Base  Rate  Per  Channel 
Multiply  yo'jr  September  30.  1992  Base  Rate 
Per  Channel  (Line  210)  times  0,9  to  reduce 
that  rate  by  10  percent,  enter  the  resulting 
number  in  the  box  in  Line  230.  Then,  take 
the  greater  of  the  September  30,  1992 
bench.mark  (Line  220)  and  the  reduced  rate 
per  channel  you  have  just  computed  in  Lme 
230  and  enter  it  m  Line  300  on  Worksheet 
3 

Instructions  for  Worksheet  3 

The  per  channel  rates  you  have  calculated 
so  far  have  included  both  programming 
service  rates  and  rates  for  equipment  and 
installations.  The  1992  Cable  Act.  however, 
requires  you  to  unbundle  you  programming 
service  rates  from  you  equipment  and 
installation  rates,  as  well  as  to  unbundle 
those  rates  one  from  the  other  Worksheet  3 
is  thus  designed  to  separate  your  equipment 
and  installation  costs  from  your 
programming  service  rates.  The  resulting  rate 
will  be  per  channel  rate  for  programming 
services  alone 

Line  30O— Base  Rate  Per  Channel  if  vou 
completed  Worksheet  1  only,  enter  your  Base 
Rate  Per  Channel  from  Lme  1 1 0  on 
Worksheet  1  on  Line  300,  If  you  com.pleted 
both  Worksheets  1  and  2.  enter  the 
appropriate  figure  from  either  Line  220  or 
Line  230 

Line  301 — Equipment  and  installation 
Costs  (Monthly).  In  order  to  complete  this 
line,  you  must  have  completed  Schedules  A 
B  and  C  and  the  Worksheet  for  Equipment 
and  installation  Charges  in  Part  Hi  of  this 


form.  Enter  Line  34  from  Step  G  of  that 
Equipment  Worksheet  in  Line  301   Thi« 
figur*  reflects  the  costs  you  incur  m  an 
average  month  for  equipment  and 
installations 

Une  302— Channel  Factor  If  vou 
c«>mpleted  Worksheet  1  nnlv  ente'  •:,(•> 
n'jmber  from  Line  106,  Column  E  if  vo;. 
completed  Worksheet  2  enter  the  n  jutjer 
from  Lme  206,  Qjlumn  E 

Line  303 — C/ast  per  Subscriber-Charmel  Tc 
determine  your  equipment,  installation  costs 
f>er  subsirnber  per  channel,  divide  your 
monthly  equipment  and  installation  cottt 
from  Line  301  bv  the  channel  foctor  from 
Line  302  Enter  the  r*>sultiRg  figure  in  Line 
303. 

Line  304— Base  Servi;  e  Rate  Per  Channel. 
To  unbundle  vour  ecjuipment  and 
installation  cos's  fn.)m  yoiir  base  [>er  channel 
rate  subtract  the  Cx)sts  Per  Subscriber  Per 
Channel  in  Line  303  from  the  Base  Per 
Channel  Rate  in  Line  300  Enter  the  resulting 
figure  in  Line  304, 

If  you  competed  Worksheet  1  only,  the  rate 
reflected  in  Line  304  is  your  maximum 
permitted  rate  f>er  channel  for  programming 
serviras  You  should  enter  this  rate  in  Line 
600  and  complete  Part  I  of  Form  393, 
■  Request  for  Cable  Rate  Approval  Cover 
.'^heet," 

If  you  completed  VV:ir»,,.shpt"s  1  and  2,  you 
will  need  to  adiust  the  Base  Service  Rate  Per 
Channel  in  Line  304  for  inflation  and 
therefore  must  rx)mpietp  Worksheet  4. 
Moreover  if  there  have  been  changes  in  the 
nun::ber  of  regulated  channels  and/or 
subscribers  on  your  system  since  September 
30,  1992,  you  will  also  need  to  adjust  the 
Base  Service  Rate  Per  Channel  in  Line  304  to 
refiecl  these  changes  This  can  be  done  by 
completing  Work.sheet  .5  efteryou  finish 
Worksheet  4 

Instructions  for  Worksheet  4 

Worksheet  4  is  to  be  used  to  adjust  your 
maximum  permitted  rate  for  Inflation  that 
has  occurred  between  September  30, 1992 
and  the  date  you  submit  this  form.  Since  you 

have  previously  calculated  the  appropriate 
inflation  admstment  factor  in  completing 
Worksheet  1 ,  you  will  simply  need  to  apply 
that  factor  to  the  Base  Service  Rate  Per 
Channel  calculated  in  Worksheet  3. 

Line  400— Base  Service  Rate  Per  Channel. 
Enter  the  Base  .Service  Rate  Per  Channel  &t)m 
Line  304  WorLsheei  3 

Line  401— Infla'ion  Adjustment  Factor. 
Enter  the  Inflation  Adjustment  Factor  you 
previously  calculated  from  Line  127  of 
Worksheet  1 

Line  403— Adjusted  Base  Service  Rate  Per 
Channel  Multiply  the  Base  Service  Rate  Per 
Channel  m  Line  400  times  the  Inflation 
Adjustment  Factor  in  Line  401.  Enter  the 


resulting  numl»r  m  L.np  4rri   rh.s  Pj;,..] 
vnur  Base  Servsre  Rij'p  F't»r  Channel,  as 
adjusted  fo:  inf.fl?!.:^;; 
A'-t'iiStr-''n:f  tor  i.> 


k'fs  Since  September 

'^    '  VI       ,:: ;  etec  Worksheet  2.  the 
r:  <i '  I    :  n  ■:.  n  f  ra  te  you  used  for  those 
ati  r;,*  was  based  on  the  number  of 
ttxl  I  tiannes  satellite-delivered  signals 
twrs  to  your  system  as  of 

992  !f  none  of  these  tactors 
;  ^^' :  vi     Tiov  appropriately 
:,  nft'i  a:.c  tl.erefore  need  not 
:tsn«  *  5  If,  however,  there  has 
r  system  with  regard  to 
three  factors  since 


30 

::ak, 

and  subscr 
-Septemrier  '.iCi 
has  $.n:  e  i,r.n; 
use  tna'  ;>eri:,'  r 
compiPtp  \\ 
been  a  chft:,,Rr 
oneorrr.  .> 


September  30, 1992.  your  base  rate  per 
channel  must  be  adjusted  to  reflect  the 
hf'  iif        ne  benchmark  applicable  to  your 
system   ".  herefore,  you  will  need  to  adjust 
your  permitted  rate  to  account  for  these 
changes.  Worksheet  5  should  be  used  to 
perform  these  calculations. 

Line  500 — Adjusted  Base  Service  Rate  Per 
Channel.  Enter  you  Adjusted  Base  Service 
Rate  Per  Channel  from  Line  402. 

Line  501— Benchmark  Channel  Rate 
(Baseline).  Enter  the  Benchmark  Channel 
Rate  you  computed  in  Line  220  of  Worksheet 
2. 

Line  502— Benchmark  Channel  Rate  (New). 
Enter  the  Benchmark  Channel  Rate  you 
computed  in  Line  121E  of  Worksheet  1. 

Line  503-Channel  Adjustment  Factor. 
Subtract  your  Baseline  Benchmark  Channel 
Rate  in  Line  501  from  your  New  Benchmark 
Channel  Rate  in  Line  502.  Divide  the 
resulting  number  by  your  Baseline 
Benchmark  Channel  Rate  in  Line  501  and 
enter  this  figure  in  Line  503. 

Line  504— Channel  Adjusted  Base  Service 
Rate  Per  Channel.  Take  the  Channel 
Adjustment  Factor  in  Line  503  and  add  1. 
Then,  multiply  the  resulting  figure  times  the 
Adjusted  Base  Service  Rate  Per  Channel  in 
Line  500.  This  will  give  you  your  Chaimel 
Adjusted  Base  Service  Rate  Per  Channel. 
Enter  this  number  in  Line  600. 

Congralutions!  You  have  now  completed 
all  calculations  necessary  to  compute  your 
maximum  permitted  rate  p>er  channel  under 
the  FCC's  rate  regulations.  The  rate  for  each 
tier  of  regulated  services  you  offer  will  be 
reasonable  under  the  FTX's  rules  if  it  does 
not  exceed  the  product  of  this  rate  per 
channel  times  the  number  of  channels  on 
that  tier.  To  make  this  final  calculation,  the 
number  you  entered  on  Line  600  should  now 
be  entered  on  Part  I  of  Form  393  ("Request 
for  Cable  Rate  Approval — Cover  Sheet"). 
Follow  the  directions  on  Part  I  of  Form  393 
.„*:_;,:>.  .^.„.j^  computations. 

m^^jHQ  coot  l71>-«t-M 
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lastructiOM  for  Idmhiyuig  tba  ,\pprt>pn«t* 
B«Dchmark  Rata  frora  tfaa  Tabtaa  in 
Artachment  A 


Eai-h 
••xdrr.: 


Moif  !s  s.".;t  bprwe«ir  twt.  pd^ra 


he  table  fur  50  sub«r.nben  hds 
owirm  the  beachnvark  rsfs  f>.r 
•>-:4  !  hnnneis  ir.d  0-24  Mtellite  rhannals 
jh,.  -,0,-n..''.  n^ne  for  the  table  with  at) 
>  .- ,;  '  :hvs  s-rws  the  benrhjnark  rate  frw  25- 
'  M)    ■■.,.:':>•:>  -in  i  O-lOO  Mteliite  channels 
>,,..,  •  --^^  -^r-  ,.  w'.'h  the  niirr.ber  of 
■>jbscr'.i)ers  closes!  to  tne  nu.Tiber  o! 
■iiibscribers  on  ysu'  sv5'<»m.  Note  thai  all 
systems  with  10  CXXl  or  more  sut^scntwrs  »«.  'Il 
use  the  tables  for  -..^ens  ^in  'Gi>ix 
subscribers. 

2  If  the  total  number  of  Lr.anreis  nn  the 
regulated  tiers  and  the  total  number  nf 
satellite  channels  on  tho<e  regi  a'eti  'lers  kir 
your  community  unit  aquan  the  (  hai.iwte 
displayed  in  the  selecied  table  u.se  the 
indicated  benchmark  rat*  per ;  r.ar.Tfis 

3.  If  either  the  total  numtie-  off  r,dj, nelson 
the  regulated  tiers  or  the  u><t<   rumt*^  of 
satellite  channels  or  thdse  :■««  :.ated  ti.*rs  for 
your  conununity  un  '  t  w^  not  eqii«!  the 
channels  displayed    '.    h-  <;«  «<  fet;  ^'le,  you 
may  determine  your  -vz--  nTiarn  rs  p  ;wt 
channel  by  using  the  l-r--   ssion  »  form  a  la 
or  you  can  perform  c  z-^    •   ne  fcllcwug 
calculations. 

a.  If  the  total  number  of  satellite  Ltiar!r.«:s 
on  the  regulated  tiers  equals  the  satellite 
channels  (rows),  but  the  total  numter  nf 
channels  on  the  regulated  tiers  does  no: 
equal  the  total  channels  (columns),  you  must 
do  the  following  calculations: 

Go  to  the  row  with  your  number  of  saleihie 
channels.  Go  across  the  row  until  yoi-  rea*  h 
the  rates  for  the  next  fewer  and  next  greater 
total  number  of  channels  than  on  your 
community  unit  Subtract  the  lowe^  rate  f>er 
channel  from  tl»«  higher  rate  p«r  (  hannei 
Divide  this  difference  by  5  tt;  oota.n  the  [ler 
channel  rate  increment.  For  eat  h  channel  on 
your  community  unit  that  is  ureater  thar.  'ht- 
number  of  channels  d<sp!a\t«c!  m  *he  'aDie, 
subtract  the  increme.'Vdl  per    haiinei  rate 
from  the  rate  per  channel  in  the  box  with  the 
next  fewer  number  of  total  channels  to  obtain 
the  benchmark  rate  per  channel. 

For  example,  consider  a  community  unit 
with  50  sub«cribers  on  the  system.  10 
satellite  channels,  and  27  channels  in  total. 
For  10  satellite  channels  and  25  total 
channels  in  the  benchmark  rate  per  channel 
(from  the  table)  is  SO  880.  The  benchmark 
rate  per  channel  Sor  10  satellite  channels  and 
30  total  channels  is  $0.74«  (from  the  table). 
The  difference  between  these  two  benchmark 
rates  is  $0  132.  The  per  channel  rate 
increment  is  M.026  ($0.132/.=>=SO  026  per 
channel).  The  bench:nark  rate  per  channel  for 
this  community  unit  is  obtained  by 
subtracting  two  times  SO  026  from  $0,880 
Thus,  the  bemchnurk  rate  per  channel  for  this 


community  unit  is 

V,  R2«=tJ0  ".SO  '^  0.aK)i6i: 

ti.  If  the  total  nuni!)er(if  rhaunt'ls  or.  the 
regulated  tiers  eqiiflH  trie  idtai  (har.nels 
(columns)  but  the  t  :^Hi  nir  twr  of  satellite 
channels  or  'he  r»j.".,  u'e?!  t,eri  does  not 
«qu«l  the  total  mte.^'.e  sihannels  (njwsl,  yr.i, 
must  do  the  fbi.   wii  ^  i  aiculatiori 

Co  to  the  column  with  your  number  of 
total  channels.  Go  down  the  column  until 
vr>.:  rw«<  h  the  rates  for  the  ne<t  fewer  and 
an:  j;;eat9r  total  number  of  satellite  chaiineis 
than  on  your  community  unit  Subtr«f.i  the 
lower  rate  per  channel  from  the  higher  rste 
per  channel.  Divide  this  diHiBrenc  e  by  5  to 
obtain  the  per  channel  rate  increment  For 
each  Mtsllite  channel  on  your  communitv 
unit  that  is  greater  than  the  number  of 
channels  displayed  in  the  table,  add  the 
incremental  per  channel  rate  to  the  rate  per 
channel  in  the  box  with  the  next  fewer 
aufflbar  of  total  channels  to  obtain  the 
benchmark  rate  per  channel 

For  exam  pie.  consider  a  community  unit 
with  Sti  subscrtbers  on  tb«  system,  12 
satellite  channels,  and  30  channels  in  total 
For  10  satellite  channels  a.nd  30  'otal 
channels  the  benchmark  rate  per  rhannei 
(from  the  table)  is  $0,748  The  tjent  hmark 
rate  per  channel  for  15  sate,l:!e  channels  ami 
10  r':<d!  ri-.ar^ppls  is  SO  ''9  'from  the  tablel 
The  ri;%rence  befween  these  two  b^-nrhniB^k 
rat'-s  s  S0.031.  The  per  channel  rate 
increment  is  $0  0062  ($0,031/5=50  006.;  per 
channel).  The  benchmark  rate  per  channel  to; 
this  community  unit  is  obtained  by  add.n^ 
two  times  $0.0062  to  $0,748.  Thus,  the 
benchmark  rate  per  channel  for  this 
community  unit  is 
VI  rf-,0=($0.748*-{2x$0.Of)€2i: 

(    if  ooth  the  total  nun,'jer   )f  ^ritrute 
channels  and  the  total  number  of  channels  or 
the  regulated  tiara  fall  between  the  channels 
OQ  the  table,  you  must  do  the  following 
calculation: 

Go  to  the  two  rows  of  satellite  channels 
that  are  below  and  above  respectively,  your 
number  of  satellite  channels  (>>  across  ttie 
rows  until  yot:  t^'A'  '''  'he  -ates  fnr  the  ne<t 
fewer  and  n«x'  Rr-itr-r  '  'ta:  r-  rnoerof 
char."i''!s  "~./i"  'ir.  vn^r  .',iTi;rr.'.ir,;tv  onit 
Compute  ra'.as  p^t  t  r  a.nrei  as  j>er  siep  a 
above  separately  for  the  exact  number  o(  total 
channels  few  the  two  rows  of  satellite 
channels.  Repeat  step  b  above  using  these 
t%»o  new  rales  per  channel  for  the  total 
number  of  channels  to  obtain  the  benchmark, 
rate  per  channel. 

For  example,  consider  a  community  unit 
with  50  subscribers  on  the  system,  12 
setellite  channel*,  and  27  channels  in  total 
Perform  st»>!  a  .i:xjv«  for  both  10  and  1^ 
satellite  charifieii  For  10  satellite  channels 
and  25  total  channels  the  benchmark  rate  per 
channel  (from  the  table)  is  $0  880  The 
benchmark  rate  per  channel  for  10  satellite 


channels  and  30  total  cheniwls  is  Sfl  748 
(from  the  table).  The  difference  between 
these  two  bsnchmarl.  ra'es  is  $0  132  The  per 
channel  rate  incremeni  is  $0  026  ISO  132/ 
5=$0  026  per  channel)  Thort^fore.  the  10 
satellite  a;'.d  25  total  channel  rate  of  $0,880 
IS  reduced  by  subtracting  two  t  ni«?  $0  026 
from  $0  880  to  arrive  at  SO  828 
($0  880-(2x$0.026;)  for  a  10  SH'eil;;f 
channel.  27  total  channel  be:u.bni«rk  ra'f 
The  same  axerrise  is  parfotmerl  f(ir  1  =, 
Mteinte  channels  a(  25  and  :10  total  channels 
to  arrive  at  a  15  satellite  channfi  b^ni  h.-nark 
at  27  total  chaonels.  .*.t  15  satellite  and  30 
total  channels  the  price  per  channel  is 
SO  916  .M  ".5  sate; lite  and  30  total  channel 
the  pnce  per  thanr.ei  is  $0,779.  The 
difference  is  SO  1.17  (or  $0  n'/.=i=SO  027/ 
rhannel)   .Sc;  h'  27  total  channels,  the  rate  for 
15  satellite  channels  is  SO  ^16  minus  $0,054 
('wice  $0,027)  or  $0  862. 

There  is  now  a  r^v.f,f  of  SO  828/channel  for 
10  iatellite  chan.aels  o-.d  27  total  channels 
and  $0  862  for  15  satellite  also  at  27  total 
char.nels  Perform  step  b  ab<'ve  usmg  these 
nevv-  exact  values  for  Z7  total  channels.  The 
d'fference  tiotwfMn  $0  628'chanr\el  and 
SO  862  channel  at  2  7  total  channels  is  $0  034 
lor  SO  D34/5=$0  007/chftn.^ell   For  12  satellite 
channels  we  add  SO  014  (twice  $0,007)  to 
$0  828/channei  to  equal  the  benchmark  rate 
of  SO  842. 

Benchmark  Formula 

The  benchmark  fnrm^lfi  is  the  following; 
IJ|JP=2  3509+7  3452  fREQPStB)  -0.8878 
(LNCHAN)*0  ;r)()f    LNS.AT) 

where 

LNP=natura!  loganthtr.  ot  the  benchmark  rate 

per  channel, 
KEC;iPSl'B  =  1  'number  of  hoosf  hold 

s\-bs(j-ibing  to  the  cable  system: 
LNCH.^N=narural  !f>gantbm  of  the  r,i;mi*rof 

channels  ir,  use  ir.  ail  rwgulaSml  ';er'.  of 

service; 
L.NSAT-nalura!  logarithm  of  the  number  of 

satellite-del  I  ker"d  chunnels  in  all  regulated 

tiert  of  service 

To  calculate  your  benrhcuirk  p^r-'„hai;.iti! 
rate,  insert  the  recipnxal  of  the  numterof 
subscribers  to  your  svstt>m,  l.'ie  natural 
logarithm  if  the  number  of  cr.nnnels  of  basic 
ant!  arable  programriiing  servire  and  the 
nat'jrai  loi^anth.T.  of  the  nu-nber  of  satellite 
channels  of  basic  acrt  cable  proj^rarriming 
service  into  the  equation  and  take  the 
antUoga.ithin  of  the  result.  Note  that  you 
should  use  the  number  of  channels  and 
satellite  channels  in  the  tranthise  area  but 
the  number  of  subsa'ibers  to  the  whole 
sysVnii 
B)u-»HO  coot  srij-oi-n 
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FCC  FORM  39  3  -  PARI  ill 
WORKSHEET  FOR  CALCULATING  EQl  iPMESF  AND  ISSTALLATION  CHARGES 


CM*  Opwitor  Same- 

Communrtv  Unit  ID   CUID"- 

[-•'^r 

frtncnnt  *Lrthofftv 

Check  Or         :     g^^,^r,e.   H     ^'^" 

• '                           \ .       Pro«Tam<ninf 

STEP  A.  HouHv  Service  Chjfze 


,  St   '     -\nn  ji,  COS!  0' "^^""••'■J'"' ••  j~  :    "    "   ••'     '  i'  -    j        ■■  ■   !  ■■  " 


•  ?  *     C -i'.:''^'?' M'-'C^*""  i' ^   "^''^   '^^    '"  •''*'"   '"'■■    ''i^ 


e  4nd  insinuation  costs,  excluding  cost  oi  leased  equipmeni 


S?  *      '  :<■»■    ao^'f  -Our 


\i    '  ■'»'M^     -'    J'" 


•jf.  oi  customer  equipment  =)'"■ 


St  j     ^-o,^- ,  y«^.  .  e    -a'?e   HSO  (Line  3  /  lirw  4) 


STEP  C.  Ovarfes  for  Leased  Retnotes    (  ak  uUte  *eparateK  tor  each  iii;nificantlv  different  type) 


STEPS     Installation  Charge 

.-  .  S  ?    '5 

_  .  .^,r^  _,.;r  ■•.'  J     -s\-)  jf    -  ^    '■^-  imouni  from  LINE  5) 

$                               1 
S 

g 

.   St    ' 

*ve'a«<?   :"i^w '0'   ^-.tj^  di  o^-  -. :>>   ■-»■      -*~,;  .■»•       ■  ••  l•"^gH    ■■■.',i   j'    ■•'"■     -.j-i!"    j     .di:or', 

i    ^-.^  T^  "orv»  --ji  at  .j^   N.  -»>i;ule  0,  Linea.2.) 

5      ?'i>%^'  ^»0  lO'^'*'    ""iU'  4f    ^     ^    "***'  ..  t"              ■"■*' 

s 

'     ■'adit  ooa' ca'^'^er*  ::y"   ".;<»  j'      j       -  e  oi  iniiiai  msiailatton   j^  ••*;,"           •»■ 

^ 

1    »c;c:-o<~j     ,.r-^»<:'<>p   -su^  j'  "-   »•]  :-<■»".,)  ff  mstallaiioo  (Schedule  0,  Line  d. 2.) 

s 

"     >'^e'  'sta  at '-1''^   iC*-:  ~-       ■-  '■•"*,''          ■ -■  -■  . 

Naml. 

% 

'Te^  ; 

% 

item  3 

$ 

Item  4. 

J 

:iNf  8    Annual  capital  ctssu  'Coi^mf  ■  y  x-^xa.  •■ 

S 

1 

USE  9    '^■3tai  ""itn:e<'inr»se<v'rf  he-.,". 

"rs 

L:Se  '  0     ■  otai  ■^:ai"'e''ar.:-&s*'w  -»  co«  (Line  5  x  Line  9) 

$ 

.iNt  ■  ■     ^y.i,  ^ost  0'  -""^ofe   ^  -^i"  ^  -    .  -• 

t 

-■nE  '  2     Njmo*'  ot  ,.'•  '4  "  ie'V'C*   C  ■  .,.^-      ■'  ■■•  -»-l-.  *• 

UvE  ■  3     '^^'r  Cost  '.  "*  '  '     .''•*■  i) 

$ 

...SE  'J    Rate  ae'  -^o'-t'^   .,  ■^c            ;  ■-  ■<■■"- 

s 

-^c 

, 

Faderal  Register  /  Vol.  58,  No.  135  /  Friday.  Juiy  :6.  1993  /  NoticBs 


38401 


fCC  J93,  r»r{  in,  Pagt  2 


STEP  D  Charges  'or  Leasea  Convene'  iv  xes  'Ca'cu'ate  seoarafely  for  each  significantly  different  type) 


NE    is     KnnAj^i  ripitji  (:o«.!S    (.^o  i-'-.r  ;  ,>>  •--  "f'C  .:'«  Q 

f 

..   Nf     Ifj      ToU!  •T-.<JiniP'"i'-'f fc^t^r.Tf.   'lou-'. 

hrs. 

.■S[   '  "'     "( 'di  '-d'-i'f-a^'iP.'-PrvtCeCOS!  t;   -f-  '  »  ..    •■>-     ;6) 

t 

'^  ^   ^'8     T  ocat  <  o<i  o'  cor\.**^*»'  t>*'''»        ""■f'  '  ■    -         *= 

* 

..    '-- E    '  ^      S-'T~5«M'  Ol  jr'.ts  rr  i*"-.  .<f    („^  i.M.^'^T'  ,  ,,.>'  >    ■"••"^.jy  O 

\f  :0 -  ■  ■  r-.!    L  '■«=     "     I,  .''p  ■"■■ 

? 

.  SE  ;  ■     RaTf  pf  ''lor'*'  ^i  '«  :o  ■  1  -f  '2  months) 

t 

/mo. 

•^■■'"EP  !:    t^a'ges  for  0 

•  f'  p  r 

LPaseC  f:  ; ... 

^-.. .  V-..  ^„ 

.>st  i; 

Annudl  capi'.i..  CO<:?'  i(. n.^r-i'-  l  oi  y-n*^,. .f  C 

s 

.sE  :3 

T:)(ai  ■^i<iir,fe^arce's«"\ ^fe  ""o^r^ 

I'Sf  24 

T'..»fai  fT! a intpff^n (■*■■=-#•  "Vice  >■«">  -l  "ti*  5  >  ^."i*  *i 

1 

1 

U\E  25 

■''otai  COM  Of  othpt  eoi.-£>fTM^-i!  item  'L^'^e  .2  •   ..  -e  24 

s 

L _ 

l[sf  26 

Sur-De»  u*  jr't.<i  ..n  «>-,  n'e  or  '*urrb<»'  Of  ^...bi-ft:*'"^    Co 

,r'-r. 

1       ,,,(       (.;     i.f^    ^       f, 

^^         T 

1 

L  SF  27 

UnrtC05I(LT*2S  '  i-re  2t:: 

i 

L'SE  23 

Rate  pef  nvxiih  iLir>«  2'  •'  '  2  fr.nr.fn^l 

$ 

/mo.  1 

STEP  F  Charges  'or  Charging  Se-^^ce  ^''P-^  i''-  t(;[.ion'*- 


iSF  29     Som-nai  cHjrge  ?tx  cHanging  se'^  i.'e  '-e'S 


ot 


InE  30    Un^t'om  H.SC  :of  chanji:r>g  sffv-rp  ••••ci  i:'--,^i  amou"!  f-cin-  ,,,"e  ji 


OR 


'^ti  i\.  Average  charge  *or  cfiarging  wvice  t>«"i  ^  "e  >  «  *ve'age  v«..,-t  -o  r^a'-gf-  ■■e" 


STEP  C-  Franchise  Area  Monthly  Equiprrent  a:-:::!  Instaraton  Costs  '(>'  ^C'■.Js:•^■'*^''^.    -'  "tpgL 


U\E  32. 

Annual  cuSOTWf  eqviipmeoi  tr-.d  inii4>,a' .<:r  i  msi  il  !'>e  3  ♦  Sot  .1  t>t  S<  r<>'j^t*  { "■ 

5 

■-"■' — - -^"- "~"™™1l 

LiSE33. 

Adjustmeoi  01  Line  32  ro  frarthise  4f«a  w*»  V'     Se«-  iri«r-uniors    *r*r*'  eip.:i'.<.!'(->r  ■.■>!  *:]  .,  --i-'-k-'-  ■ 

i 

USE  34 

MofTtWv  POU^prient  an<)  •ryaitat'Ci'^  i"os»  'L.-e  .;  i      '2  "^twiH-,!     f:-lf~  or  'vS  ■  ifl>  ■, -(oim  ,:>    ,    '^*-   - 

i                             : 

BiujMa  coot  trit~ot-c 


38402  Federal  Register      Vol    58.  No.   135  /  Friday,  July  16,  1993  /  Notices 


Inctnictioci  for  Exfttlpment  and  lactalUtioo 
ChvgM 

These  instrjcfions  w.il  fake  you  step  by 
step  through  the  caicula'ions  needed  to 
determine  the  maximum  ™te«  you  may 
charge  for  t^ulated  equipment  and 
installation  You  should  submit  this  form  to 
the  local  franchising  authonty  ;or,  »nere 
.■»>ieva.-it.  the  FCC  to  calculate  charges  for 
e<iuipment  and  service  installation  used  to 
recoive  the  basic  ser^-ice  tier  Commission 
rules  define  this  equipment  as  anv  customer 
equipment  that  is  used  to  rweive  the  basu. 
service  tier,  even  if  that  equipment  is  also 
used  to  receive  other  cable  programming 
sen.  ice  tiers  or  unreg\:iated  services  This 
form  will  also  be  used  bv  the  CAimmission  in 
reviewing  complaints  concerning  charges  for 
"q  iiprnfr.t  and  instailat.on  used  to  i^eceive 
tao.e  yngramming  sei^'ices  '  Commiission 


osts  for  customer  equipment 


rules  ;f>'";'^e  ^uipmon'  and  installation  used 
to  recf  ive  cattle  prT>gram»ming  i«rvices  as  all 
equipment  and  installation  on  a  lubscriber's 
premises  that  is  used  'o  receive  either:  (1) 
exclusively  cat^'  •'  :  r'!ii,'9mming  services;  or 
(2)  both  cable  prograirjTimgwrvicM  and  pay 
per  channel  or  pav  per  view  programming. 
The  information  generated  in  Part  III  will 
also  be  used  to  remove  equipment  and 
mstalia'ion  cos's  from  n'"^  for  regulated 
service 

You  should  r-'jm.plHte  this  form  using 
financial  data  from  the  company's  general 
ledger  and  subsidiary  records  maintained  in 
accordance  with  generally  accepted 
accoun'mg  principles  (as  required  in  FCC 
accounting  instructions  in  47  CFR  76.924). 
The  data  may  be  reported  at  the  level  of 
corporate  organization  at  which  the  records 
are  kept,  but  for  purposes  of  calculating 
service  rates  the  data  must  be  adjusted  to  the 
franchise  area  level. 

Step  A  Calculate  the  Hourly  Service 
Charge. 

The  Hourly  Service  Charge  (HSC)  is 
designed  to  recover  the  costs  of  service 
installation  and  maintenance  of  customer 
equipment.  The  HSC  will  be  used  as  a  factor 
in  developing  f>ermitted  charges  for 
mstallation  and  monthly  lease  of  individual 
pieces  of  equipment  To  calculate  the  HSC, 
you  will  compute  your  annual  capital  costs 
plus  expenses  for  the  maintenance  of 
customer  equipment  and  the  installation  of 
basic  tier  service.  (The  HSC  excludes  the 
purchase  cost  of  customer  equipment;  these 
costs  will  be  recovered  in  the  charge  for  the 
sfwc.fic  categories  of  equipment  in  Steps  C, 
D.  and  E  below.)  You  will  divide  the  total  by 
the  total  number  of  person-hours  spent  in 
those  activities  over  the  past  year. 

Line  1   Enter  the  annual  capital  costs  for 
equipment  necessai-y  for  the  maintenance 
and  .r.sfa.iation  of  cable  facilities  and  cable 
sen  ices  plus  operating  expenses  for 
main'^nance  and  installation.  Line  1 
incudes  maintenance  and  installation  costs 
for  ail  cable  facilities,  not  only  customer 
equipment,  if  separate  records  are  not  kept 


UMI 


'  For  simplicitv  '.He  rotnaindar  of  thij  fonn  will 
refer  to  wj'iipir.Rnt  und  injiallation  forbafic  tier 
larvice  V,t\en  ciaJcuiating  -harges  for  squipmeat 

*nd  insiailalion  rolafed  'c  zabie  prtgramming 
*«n'ices.  jubsntute  'h«  appropriate  nu.Tiberi 
.-elating  ta  thai  squipmeni  md  instAjliJl.or. 


Mia.ntenance  and  installation  service.  You 
5ht)uld  determine  •b«  'otal  annual  capital 
costs  and  expenses  Dv  adding  Box  1  of 
Schedule  A  itotai  annual  capital  costs)  and 
Box  2  of  Schedule  B   total  annual  expenses. 
excluding  depreciation!  Instructions  for 
completing  Iheae  schedules  are  attached  to 
the  achedulea. 

Line  2  Enter  the  percentage  of  the  costs 
and  expenses  entered  in  line  1  that  is  used 
for  maintenance  of  customer  equipment  and 
customer  installations  used  to  receive  the 
basic  service  tier  only  and  multi-tier 
equipment.  Please  attach  an  explanation  of 
how  you  arrived  at  this  percentage. 

Line  3.  Multiply  line  1  by  line  2.  The  result 
will  be  your  total  annual  capital  costs  and 
expenaes  incurred  for  maintenance  of 
customer  equipment  and  service  instalUtion 
used  to  receive  the  basic  service  tier 

Line  4.  Calculate  the  total  number  of 
person-hours  that  were  spent  on  maintenance 
of  customer  equipment  and  service 
installation  in  the  12-month  period  ending  at 
the  close  of  the  most  recent  accounting 
p>eriod.  For  new  equipment,  use  an  estimate. 
Attach  an  explanation  or  study  for  your 
calculations. 

Line  5.  Divide  line  3  by  line  4.  The  result 
is  the  HSC 

Step  B.  Calculate  the  Charge  for 
Installation. 

Step  B  allows  an  operator  to  elect  whether 
to  use  a  per  hour  rate  for  all  installations  or 
to  use  several  average  installation  charges  for 
different  types  of  installations. 

Line  6.  If  you  elect  to  charge  an  hourly  rate 
for  installations,  the  rate  shall  be  the  HSC. 
Write  the  HSC  of  line  5  in  line  6. 

Line  7.  If  you  choose  to  develop  average 
installation  charges,  the  charges  shall  be 
determined  using  Schedule  D.  Write  the 
charges  from  Schedule  D  in  lines  7a-7e  (add 
more  lines  if  necessary). 

Step  C.  Calculate  the  Charge  for  Leased 
Remotes. 

The  rental  charge  for  a  remote  control  unit 
is  designed  to  recover  the  costs  of  providing 
and  maintaining  that  type  of  remote  control 
unit  leased  by  a  subscriber  and  includes  a 
reasonable  profit.  Commission  rules  require 
cable  operators  to  calculate  charges  for  each 
significantly  different  type  of  remote  control 
unit.  Therefore,  you  must  repeat  the 
calculations  in  lines  8-14  for  each  type  of 
remote  listed  in  Schedule  C.  Attach  extra 
sheets  as  needed. 

Line  8.  List  the  total  annual  capital  costs 
(depreciation,  return  on  investment,  and 
applicable  taxes)  of  this  type  of  remote.  This 
amount  is  taken  from  the  appropriate  line  of 
Column  J  on  Schedule  C  (the  line  number 
will  differ  depending  on  the  number  of 
different  types  of  remotes  offered  by  the  cable 
system).  Instructions  for  completing 
Schedule  C  ere  attached  to  the  schedule. 

Line  9.  List  the  number  of  hours  you  sjsend 
p>er  year  repairing  and  servicing  this  type  of 
remote.  Attach  an  explanation  or  study  for 
your  calculations. 

Line  10.  Multiply  line  9  by  the  HSC  listed 
in  line  5.  The  result  is  the  total  annual  cost 
for  repairing  and  servicing  this  type  of 
remote. 


Line  11.  Add  line  8  and  line  10  The  sum 
IS  the  total  annual  cost  for  this  tyf>e  of 
remote 

Line  12  Li.st  the  total  number  of  this  type 
or  remote  that  were  in  service  on  the  last  day 
you  closed  your  books 

Line  13   Divide  line  11  by  line  12.  The 
result  is  the  annual  unit  cost  of  this  type  of 
remote 

Line  14   Divide  line  11  by  the  numb»>r  12. 
The  result  wil!  be  the  monthly  cost  of  this 
type  of  remote.  Line  14  will  be  the  maximum 
monthly  lease  charge  for  this  type  of  remote. 

Step  D  Cdicuiatp  the  Charge  for  Leased 
Clonverter  Boxes 

The  rental  charge  for  a  converter  box  is 
designed  to  recover  the  costs  of  providing 
and  maintaining  that  tvpe  of  converter  box 
leased  bv  a  subscriber  and  includes  a 
reasonable  profit,  Clomniission  rules  require 
an  operator  to  calculate  charges  for  each 
signitlcantly  different  type  of  convert  box. 
For  example,  an  addressable  converter  box 
and  a  converter  box  that  acts  solely  as  a  tuner 
would  \)e  consid'^red  significantly  different. 
Therefore,  you  must  repeat  the  calculations 
in  lines  15-21  for  each  type  of  converter  box 
listed  in  Schedule  C.  Attach  extra  sheets  as 
needed. 

Line  15.  List  the  total  annual  capital  costs 
(depreciation,  return  on  investment,  and 
applicable  taxes)  of  this  type  of  converter 
box.  This  amount  is  taken  from  the 
appropriate  line  of  Column  J  on  Schedule  C 
(the  line  number  will  differ  def)ending  on  the 
number  of  different  types  of  converter  boxes 
offered  by  the  cable  system. 

Line  16  List  the  number  of  hours  you 
spend  per  vear  repairing  and  servicing  this 
type  of  converter  box.  Attach  an  explanation 
or  study  for  your  calculations. 

Line  17.  Multiply  line  16  by  the  HSC  listed 
in  line  5.  The  result  is  the  total  annual  cost 
for  repairing  and  servicing  this  type  of 
converter  box. 

Line  18.  Add  line  15  and  line  17.  The  sum 
is  the  total  annual  cost  for  this  type  of 
converter  box 

Line  19.  List  the  total  number  of  this  type 
of  converter  box  that  were  in  service  on  the 
last  day  you  closed  your  books. 

Line  20.  Divide  line  18  by  line  19.  The 
result  is  the  annual  unit  cost  of  this  type  of 
converter  box. 

Line  21  Divide  line  20  by  the  number  12 
The  result  will  be  the  monthly  cost  of  this 
type  of  converter  box.  Line  21  will  be  the 
maximum  monthly  lease  charge  for  this  type 
of  converter  box. 

Step  E.  Calculate  the  Charge  for  Other 
Leased  Equipment. 

The  rental  charge  for  other  equipment  is 
designed  to  recover  the  costs  of  providing 
and  maintaining  the  equipment  leased  by  a 
subscriber  and  includes  a  reasonable  profit. 
Other  equipment  would  include,  for 
example,  cable  hotre  wiring.  An  operator  is 
permitted,  but  not  required,  to  calculate 
charges  for  each  s.gnif.carMy  different  type 
of  other  equipment.  An  opfirator  choosing  to 
establish  charges  fur  d.fferent  types  of  other 
equipm.ent  must  repeat  the  calculations  in 
lines  22-28  for  each  type  of  other  equipment 
listed  in  ScJiedule  C,  Attach  extra  sheets  as 
needed 

Line  22.  List  the  total  annual  capital  costs 
(depreciation,  return  on  investment,  and 
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ul  different  types  of  uLner  «■-,:,, pnicr'   >:'  ■■"■i 
by  the  cable  system). 

Line  21  List  the  ni.ir.'i*-,'  -'l  nou.'s  you 
spend  ;>-r  \(^h:  rcviH.rjig  r:::l  servicing  this 
other  f:  .::  rnsnt.  Attach  an  explanation  or 
study  !  >r  v    .r  calculations. 

Line  24..  Multiply  line  23  by  the  HSC 
listed  in  line  5  The  insult  is  the  total  annual 
cost  fur   "pa.rvii-  a-\-i  servicing  other 
equipment. 

Line  25.  Add  line  22  -rui  ,..'■•  24    '  hr-  v  ,ni 
is  the  total  annual  cost  for  otr.iir  •<; ;  lini- -.t. 

Line  26,  List  either  the  tota,  ■:::!-,. im't  <  ' 
units  for  this  type  of  other  equip.fr.tr    ::    '  * 
number  of  subscribers  using  this  w^  i  ;■.:■' 
whichever  is  applicable,  that  were  in  service 
or  using  this  equipment  on  the  last  day  you 
closed  your  books. 

Line  27.  Divide  line  25  by  line  26.  The 
result  is  the  annual  unit  cost  of  other 
equipment. 

Line  28.  Divide  the  line  27  by  the  number 


12.  The  result  a;  II  bt= 
other  equip  me- 

maximun;  rnrin 
♦'quipment 

Step  F  lix  ,  -,:.,!(•  'ht''  Chersi'' 
Service  Tiers  or  Eti';;pmf";* 

rhurges  fr,r  r  hgni;,.ri.i;  sh".  :■> 
solely  by  coded  er.tr;.'  on  s  ■"orr 
or  by  other  sim  Ur  v  s 
nominal.  Enter  vr'ur  norri.na 
29.  However,  to  prp\'»".'  a--.  ^ 
of  chum,  H.n  operd'-.T  -;■ .  ,  nr 
escala'ing  scale  nf  r  hn.K-'s  t-i 
riiaiifj.ng  ser.  ii  p  t;t'rs  rrifi'i^  ■ 
one  vfliif  i!  vn,^  ■  ncKise  it-  nA 


onthly  cost  of 
I!  be  the 
.aj-RP  for  Other 

.-«''  f-;T  Changing 

':prs  effected 

puter  ferminal 


p  nip'.^iod  sh 
-harRp  "n 
(>(  fin ''JIT.!' 
;X)SP  an 

r.n  'WO  times  in 
;'t  such 


;ncr«8sed  (.ha.-gBS  please  aMath  a  ast  of  the 
harjjps  and  a.i  explanation  of  why  these 

t.a;«ft«  are  -flavjriahie  Th's  Hst  should  also 

■'p  s"ti'  !-'>i:  ■    *,';'■  '.  ''-VH-  s:  ''I*'  ,  ,  Part  1  of  this 

'.  ri<i'gt*s  •'  ,:  I  :■.«:,»■■•  ,n  service  tiers  or 
;  ;     1:   •  ■  ;s'  .:  .      e  mtwe  than  the  simple 
p-,p\'v,.!s  ,:fS(  -  •j*^.:  t!:.«jve  shall  beat  actual 
cost  T  1 '  ,i:    .  8P  "his  charge,  you  may  use 
one  ut  the  \.m-j,  alternatives  below. 

Line  30.  If  you  elect  to  charge  an  hourly 
rate  for  changing  service  tiers,  the  rate  shall 
be  the  HSQ  Write  the  HSC  of  line  5  in  line 
30. 

Line  31.  If  you  choose  to  develop  an 
average  charge  for  charg    g  ^'  -  ice  tiers, 
multiply  the  HSC  by  the  :.'!.ra^e  time  such 
changes  take.  Enter  "  *■   •  sait  in  line  31. 

Step  G.  Calculate  the  Franchise  Area 
Monthly  Equipment  and  Installation  Costs 
f  r  .^  j;  .sin  jp  '  if  Regulated  Service  Rates. 

t;  .  prTP  •  ii.  ;  service  Installation  coita 
,.  y^  _f,.,j     ,^.  ;.,  .,  charge*  tor  regulated 
spr-.    p    :  ,  ;»' I  j-t  ^■■^nt  with  the 
calculations  of  permitted  rates,  these  costs 
must  be  presented  at  the  franchise  area  level 
on  a  monthly  basis. 

Line  "M  .*.dd  maintenance  and  installation 
costs  •  ir     .'-•omer  equipment  from  line  3  of 
Step  \  '      H,     a   costs  for  customer 
equipinpi.t  h"rr.  Box  3,  Schedule  C. 

Line  3.1   A, v.--  -re  32  to  reflect 
e'jU!prT;pri^  '  of's  ;i'  'hp  franchise  area,  if  your 
Si  i  fu,ini.:;g  -fti  li'Tis  ,1'p  tp;  :  d"  k  different 
n         level  of  orgdr.izaliurj.  For  tvaii.pie,  if  your 
vel     accounting  records  cover  franchise  areas  with 
similar  suhsr-^'j^r  equipment  profiles,  you 


may  use  a 


the  number  of  subscribers 


line  33  k  line  32  x  franchise  area  nibacriben/ 
subscribers  represented  in  line  32. 
Attach  an  explanation  of  the  allocation 
method  that  you  use. 

Line  34.  Divide  line  33  by  the  number  12. 
The  result  will  be  the  monthly  equipment 
and  installation  cost  to  be  entered  on 
Worksheet  3  In  Part  n  of  this  form,  Line  301. 

Notes 

1.  Charge  for  Additional  Connections. 

Section  76.923(h)  of  the  Conmiission's 
rules  states  that  an  operator  shall  recover  the 
coets  of  Installation  of  and  equipment  used 
with  additional  connections  through  the 
related  equipment  and  installation  charges 
Step  B  calculatM  installation  charges  for 
additional  connections,  and  Steps  C,  D,  and 
E  are  used  to  calculate  customer  equipment 
charges,  regardless  of  whether  the  equipment 
is  used  In  conjunction  with  primary  or 
additional  connections. 

An  operator  nuiy  also  recover  additional 
programming  costs  imposed  by  a  program 
supplier  for  service  to  additional  outlets,  as 
well  as  the  costs  of  any  necessary  signal 
boosters  located  on  a  customer's  premises 
that  are  associated  with  the  additional 
connection.  These  may  be  recovered  as  a 
separate  monthly  charge  for  the  additional 
connections.  The  charpp  '-:  w  Tgnal 
boosters  shall  be  calcu.r       u  ; .         y  using 
the  instructions  for  Step  E  for  other  customer 
equipment.  Attach  extra  calculations  to  the 
Equipment  and  Installation  Form  and  cover 


in  the  franchise  area  to  the  total  number  of 
subscribers: 
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SCHEDULE  B 

ANNUAL  OPERATING  EXPENSES 

FOR  SERVICE  INSTALLATION  & 

MAINTENANCE  OF  EQUIPMENT 

(Excluding  Depreciation) 


Annual  Operating 
Expense* 

JIJH 

Salaries 
&  Benefits 

Supplies 

Utiitties 

Other  Taxes 

Other 

(Specify) 

Other 

(Specify) 

TOTAL 

HHJ 

Box  i 
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Isitnictioiu  for  Sclksdiila  A  .\juiuAi  Capital 
Coflti  Asaociateil  With  Maiiitan«nca  and 
liutallabon  of  C«bl«  FaciiitiM  and  S«ryics 

1  Schedu.e  A  compLites  the  capital  costs 
for  equ:pmunt  necessan'  for  maintenancp  ar.:i 
installation  of  cable  facilities  and  cable 
service  It  does  not  include  the  annual  rapital 
costs  of  customer  premises  equipment  such 
as  remotes  and  converter  boxes  included  .r. 
Schedule  C.  (See  instrjctions  below  ! 

2,  Colum.n  A  lists  the  tv-pes  of  equipment 
for  which  cariial  cost  information  is  requir*»d 
(including  equipment  owned  and  equ.pment 
held  under  capi'ai  or  financing  leases),  su*  M 
as  vehicles  and  'ocls  and  including  other 
equipment  used  for  installation  and 
maintenance,  which  vou  mav  specify  on  the 
form.  Maintenance  facility  refers  to 
buildings,  tools,  and  equipment  necessary  fc/r 
the  repair  and  maintenance  of  vehicles  and 
equipment 

3  Column  B  requires  you  to  state  the  gross 
book  value  for  the  categones  listed  in 
Col'omn  A  as  of  the  date  you  last  closed  your 
books 

4  Column  C  requires  you  to  give  the 
accumulated  depreciation  and  amortization 
for  each  category  of  equipment  on  the  gross 
book  values  listed  in  Column  B  as  of  the  date 
used  for  Column  B  entries 

5  Column  D  requires  you  to  give  the 
deferred  tax  balance  associated  w.th  the 
plant  categories  listed  m  Column  A 
(Generally,  such  amounts  result  from  the  use 
of  faster  depreciation  write-offs  for  tax 
purposes  than  for  financial  reporting 
purposes.)  Entities  that  do  not  pay  income 
taxes  fe^..  sole-prt:pr.etorships.  partnerships, 
and  sub  chapter  S-corporations)  may  not 
include  an  amount  in  this  column. 

6.  Column  E  requires  you  to  give  the  net 
book  values  for  each  category  m  Column  A 
(Column  B  minus  the  sum  of  f/iiumns  C  and 
D). 

7  Column  F  allows  for  a  reasonable  return 
to  be  calculated  by  multiplvmg  the 
investment  listed  in  Col'omn  E  by  a 
reasonable  rate  of  return  The  Report  and 
Order  states  that  the  Commission  will 
consider  up  to  11  25%  as  a  not  unreasor.ab.e 
rate  of  return.  If  you  choose  a  rate  nf  re'um 
that  is  higher  than  11  25%.  you  must  attacn 
a  justification  for  your  choice. 

8.  Column  G  allows  for  federal  and  state 
income  taxes  payable  by  the  cable  entity  To 
allow  for  a  reasonable  af^er-tax  rate  of  return 
It  may  be  based  on  the  grossed-up  feijernl  and 
state  tax  rates  in  effect,  fThe  grossed-up  rate 
is  calculated  as  Tax  Rate/  (1— Tax  Rate)). 
Entities  that  do  not  pay  income  taxes  eg., 
sole  proprietorships,  partnerships  and  sub 
chapter  S-corporations)  may  not  include  an 
amount  in  this  column. 

9  Column  H  requires  you  to  list  ihe  arjiual 
depreciation  expense  for  each  '^ii>nnrv  of 
equipment  in  Column  A 

10.  Column  i  requurs  you  tn  aod  Columns 
F.CandH. 

11  Add  the  totals  in  Column  1  and  enter 
in  Box  1. 


liutructioiu  for  Schedule  B  Annual 
Operating  Lxp«naM  Aaaociated  Willi 
Malnlanance  and  Installation  of  Cable 
Facilitwa  and  Service.  Excluding 
Depr«cut!on 

S< :He<i.,le  B  includes  all  annual  operating 
expenses,  excluding  depr»>f  lation  and 
amomzation  on  cap'tal  and  financing  leases, 
for  Installation  and  maintenance  of  facilities 
and  service  for  the  12  months  ending  as  of 
the  date  you  last  closed  vour  books  This 
srho<iule  requires  you  to  ;,s'  your  operating 
ntpenses,  including  salary  and  benefits, 
supplies,  utilities  other  ta;<e»  and  any  other 
applicable  expenses  Other  expenses 
included  must  be  identified  The  total  is  the 
sum  of  all  operating  expenses  for  installation 
and  maintenance  and  should  be  entered  m 
Box  2 

Instmctiooa  for  Schedule  C  Capital  Co«U  of 
(^^uatomer  Equipment 

1.  Schedule  C  includes  itie  purchase  cost 
of  leased  customer  equipment,  including 
acquisition  price  and  incidental  costs  such  as 
sales  tax,  financing  and  storage  up  to  the  time 
It  is  provided  to  the  subscriber. 

2.  In  Column  A  list  all  aistomer  equipment 
for  which  there  is  a  separate  charge, 
including  difference  models  of  remote 
control  units,  different  tvpes  of  converter 
boxes,  and  other  equipment  List  separately 
each  type  of  other  equipment  for  which  you 
plan  to  develop  a  separate  charge 

3.  In  Column  3  aiva  the  jposs  book  value 
of  the  listed  Wfuipmen!  The  gross  book  value 
includes  'he  cost  cf  spare  customer 
equipment  that  the  operator  keeps  on  hand 
for  new  customers  or  as  replacement  for 
broken  equipment 

4.  List  the  acrumulated  depreciation  and 
amortization  in  Column  C  for  each 
equipment  cjitegorv  in  Colu.mn  A 

5  Q.)iumn  D  requires  you  to  give  the 
deferred  tax  balance  a."!.so<-:iated  With  the 
plant  categories  listed  in  Column  A. 
(Generailv.  such  amounts  result  from  tne  use 
of  faster  depre<^  lation  wnte-offs  for  tax 
purp<,)»es  than  for  financial  reporting 
purposes  )  En!i':es  do  not  pay  income  taxes 
>  ij    sole  propnetorships,  partnerships,  and 
sub  chapter  .S-cxirporationsI  mav  not  include 
an  amount  in  this  column 

6  C/)iu.Tin  E  requires  you  to  give  the  net 
bc-ok  values  for  each  category  in  Column  A 
(Column  B  minus  the  sum  of  Columns  C  plus 

0). 

7.  Column  F  mu:tiju.*'s  a  reasonable  rate  of 
return  by  the  investment  listed  in  Column  E. 
The  Report  and  Order  states  that  the 
Ck)mmission  will  consider  up  to  11,25%  as 

a  not  unrea»<5ndble  rate  of  return.  If  you 
choose  a  rate  of  return  that  is  higher  than 
11  25%,  vnu  must  attach  a  justification  for 
your  choice 

8.  Column  G  allows  for  federal  and  state 
income  taxes  payable  by  the  cable  entity  To 
allow  tor  a  reasonable  af*er-tax  rate  of  return, 
it  may  be  tsased  on  the  grossed-up  federal  and 
state  tax  rates  in  effect  (The  grossed-up  rate 
is  calculated  as:  Tax  Rate/  (1-Tax  Rate)). 
Enti'ies  that  do  not  pay  income  taxes  {eg. 
sole  propnetorships  partnerships,  and  sub 
chapter  S-c()rp<Tratu,in.s'  may  not  include  an 
amount  in  in  is  column 


9.  Column  H  requires  you  to  list  the  annual 
depreciation  expense  for  each  category  of 
equipment  in  Column  .\ 

10  Column  I  requires  you  to  give  the  total 
number  of  units  in  service  for  leased  remotes 
and  converter  boxes  For  other  leased 
equipment  list  the  total  number  of  units  in 
service  or  the  total  number  of  subscribers 
using  this  equipment,  whichever  is 
appropriate. 

1 1  Column  J  requires  you  to  add  Columns 
F,  G,  and  H. 

12  Add  the  totals  in  Column  J  and  enter 
in  Box  3 

Instructions  for  Schedule  O 

Schedule  D  is  used  only  if  you  choose  to 
charge  averaged  rates  for  service  installation. 
If  choosing  this  option,  you  must  calculate  an 
averaged  rate  for  several  types  of 
installations. 

Schedule  D  calculates  'our  separate 
average  charges  that  the  tximmission  requires 
for  an  operator  choosing  this  option.  These 
average  charges  are  for  (a)  installations  of 
unwired  homes;  (b)  installations  of  already 
wired  homes:  (c)  installations  of  additional 
connections  at  the  time  of  initial  installation. 
and  (d)  installations  of  additional 
connections  af^er  initial  service  installation. 
An  operator  may  calculate,  using  the  same 
methodology,  average  charges  for  other 
specific  types  of  installations  such  as  those 
requiring  extra  long  drops  to  the  home.  Add 
additional  lines  as  needed 

To  calculate  an  average  instaiUtion  charge 
multiply  the  Hourly  Service  Charge  (HSC)  by 
the  average  number  of  hours  it  taites  for  that 
type  of  installation.  Attach  an  explanation  or 
studv  for  how  you  arrived  at  the  average  time 
for  that  type  of  installation. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  pubhshed 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 


*CT)ON:  No 
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The  Secretary  of  the  Tmasiirv'  has 


certified*  ra'«    f  1 


OT  thf  quart*'' 


tion  charge 
i.e  (HSC)  bv 
IPS  for  that 
lianation  or 
iverage  timp 


ended  June  30,  ^'^'X)  This  iniaresl  rale 
will  remain  in  t'te. !  lintil  such  time  as 
the  Secretary  of  lite  Treasury  notifies 
FTTIS  of  any  change. 

Uat«d:  )ul)r  9.  1993. 
Georsje  H   Stratler. 
f'-puf)-  H  j^.vfj.Q.'  SMTsfary.  Ftaance. 
IFR  Doc.  93-18924  Filed  7-lS-«3: 8:45  am] 
9    Law  COOC  4«fO-0«~M 


Fmdings  of  Sctentific  Misconduct 

A3£MCY:  Office  of  the  Secretary.  HHS. 
*cnoN:  Notice. 

SUMMARY:  N  itw-p  \s  hfTp*'\  K-  >■<•;'.  thi*t 
'  -  J  'Pnh!i''  H*iril:!T  Sf-\T-p'<;  { )tfi.  e  nt" 
'■•■^•■'•'rfn  !rVur:'\    DRV'  has  ;s<;".':pri  f;-;;-! 
findimj=^  ■■'  •!-  i-'iitiSr  rv.sf-DndiK"?  niid 
has  imp!e.:!«:"i'f'ri  arirr.;;'.islretive  ai.titj::.-. 
i  [1  the  fo  i  1  f '  iv .  r  t'  ( :a  se-. 

Torrey  jni'.!<   :    T /'-  f'n/i'pr.sK)'  An 
iflqutry.and  a  sv.hsociifn'  jTivestigatio!: 
conducted  by  the  I  nuersity  found  tr;«' 
Mr.  Johnson,  a  predociora!  gi-aduate 
st'jdent  in  the  Departmfln;  of  Bioioj^'. 
had  fabnc.fod  re^oarrh  data  or,  the 
t?enetic  cnntrol  of  spt^rrnatogancsjs  Mr 
'■'hnscn  worited  on  a  granl  irr  the 
National  Institute  of  C'.hiid  Health  and 
H„man  L)i>volopmer,t  (Rf)!  HD  llR'^Bi 

The  li.TiVRrsitv  investigation  ronriiided 
!p.i;  \U  fohn.ion  s  reports  th.it  he  i;ad 
extracted,  purified,  and  rharai:tftri/.i*d  j 
transcription  factor  pro'eiri  were 
tubrirated.  Mr  Jahn.,<;oii  '-,  notebooks 

\-;)vv.1ed  TiO  dtttEiis  on  the  pur-firation 
^rcceaures  and  he  was  'jnable  to 
describe  to  his  thesis  comm:'tcH  '^'t> 
steps  i:>:ed  to  purif}'  the  V'-^U:,:.   The 
invest igatioji  al.'so  conchioer  ih:i,  li  v*■t..^ 
likely  that  Mr  |chn<ion  had  used 
commerciaily-obtamed  human 
tfanscription  factor  instead  ot  iiu- 

'aimttd  purified  protein  for  mouse 
':"<t(S.  The  ORl  conc';rr«i  in  the 
University's  findings,  and  Mr   |ol;nsor. 
has  been  debarred  from  receiving 
Kederai  grant  or  contact  funds  for  a 
t'r.ree  vear  period  beginning  Kh\  1  •! 
lQy3,  For  two  years  beyond  tin' 
d^^drment  period,  any  research 
..i-,t:';i!ion  whirh  ©mp'oys  Nir  Johnson 
.■:;ust  provide  the  Public  Hpaith  Service 
(PHS)  a  plan  for  the  oversight  of  his 
sr-enlific  activities  and  certify  the 
:-*i'.njr-jcy  and  inlegnty  of  infonnatun 
pfoiided  m  PHS  applu ations  or  in 
r^pnns  generj'ed  under  a  PHS  ew;ira 
Two  abstracts  conlainmg  fehri<:ate<i  d:\'r 
wvre  Withdrawn  (  'Footprint  aiiaivsis  of 
>h«  pro.nwters  of  mouse  end  rat 
'(irot^rnine  2  genes  reveals  differrr-res  ir 
;:-otein  binding"  Xlth  North  Amer:rai; 
T""<./iS  Workshop,  ar.d    Protein  bi.ndink; 
•ii  ,1  (■xinservod  promote:  eif'tnent  nf  the 


mftiegtjrm  rell  specific  rnr^u^e 
protamine  1  snd  2.  genes  .scpp-esses 
transcription  in  v  ilro  in  non -expressing 
tissues"  /.  Cell  Bioiogy  Abstracts.  115: 
A^a.  ••Q91! 

FOR  FURTHER  INFORMATKJW  CONTACT; 

Director.  Division  of  Research 
Investigations.  Office  of  Research 
Integrity.  301  443-5330. 

Dated:  Jun.-  -N    :q93. 
Lyle  VV'  Kimum. 

Acting  i'l  ^lor.  Office  of  B^earch  Integrity 
IFH  Doc.  93-1S923  Filed  7-15-93:  8:45  ami 
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Adr-,!"r8'rat(o*-^  on  Aging 

Fiscal  Year  ^993  Prog.'-a.'n 
Announcement;  AvsllaWltty  o*  Pj^-cs 
ana  Request  for  Appllcettons: 
Extension  ol  Deedlir>e  for  the 
Submission  of  Appiicstion 

ACBHCr  Administration  on  Aging,  HHS. 
ACTION:  Notice  that  the  July  19. 1993 
deadline  for  the  submission  of  grant 
applications  to  the  Administration  on 
Aging  has  been  extended  by  one  weeV 
to  midnight  July  26.  1993. 

SUMMARY:  This  notice  extends  the 
riofldhne  for  rht^  submission  of  grant 
applications  under  the  Administration 
on  Aging's  Discretionary  Funds  Program 
for  Fiscal  Year  1993  from  July  19. 1993 
to  midnight,  July  26. 1993  because  of 
the  serious  flooding  affecting  several 
States  located  alone  thf>  upper 
Mississippi  River 

Dated:  July  13, 1993. 
Fpmando  Tonrw«-^Jil. 
Ay^iStan:  Secretary  for  Aging. 
(FR  Doc.  93-16936  Filed  7-15-93;  8:45  am) 


Administration  ♦or  Children  and 
Families 

Agency  Irrformatton  Col*ectlCKt  UnOer 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U-S.C 
chapter  35).  wb  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a 
previously  approved  Congressionally 
mandated  information  colbclion  titled: 
"The  Third  National  Study  of  the 
Inddence  of  Child  .Abuse  end  Neglect" 
NhV  J)  The  .second  national  study  was 


Systems  M 
401-6964. 


•.Ai>  [lint,  by  calling  (202) 


n  t 


ved  in  r^HB  under  OMB  Control 


ADDRESSES:  Clop'e*;  of  the  inl'uiiudlion 
icilei'tion  requfi.si'  niBy  be  chained  from 
Steve  R.  Smith  Offu  r  n'  irifcrr-rHMon 


Written  commer'*;  an-i  questions 
regarding  the  requf'im  fipproval  for 
information  colle<  *        v:  *«  sent 

directly  to:  Laura  I  >   •  ••        vn  L»esk 
Officer  for  ACF, OMh  Reports 
Management  Branui.  N-  w  Executive 
Office  Building,  room    O^   .'25  17th 
Street,  NW.,  Washington.  DC  20503. 
(202)  39.')-7316. 

Information  on  Document 

T;//e.  The  Third  National  Study  of  the 
Incidence  of  Child  Abuse  and  Neglect 
(NIS-3) 

OMB  No.:  (New  Request) 

Description:  With  the  enactment  of  the 
Child  Abuse  Prevention  and 
Treatment  Act  of  1974  (Pub.  L.  100- 
294),  Congress  directed  the  National 
Center  on  Child  Abuse  and  Neglect 
(NCCAN)  of  the  Administration  for 
Children  and  Families  to  "make  a 
complete  and  full  Mudy  and 
investigation  of  the  national  incideooe 
of  child  abuse  and  neglect,  including 
a  detannination  of  the  extent  to  which 
incidents  of  child  abuse  and  neglect 
are  increasing  in  numt>er  or  severity. 
The  1974  Congressional  mandate  was 
met  with  completion  of  the  First 
National  Study  of  the  Incidence  and 
Severity  of  Child  Abuse  and  Neglect 
(NIS-1).  In  1984,  the  Congress 
broadened  its  requirements  and 
instructed  NCCAN  to  "study  and 
investigate  the  national  incidence  of 
child  abuse  and  neglect  and  make 
findings  about  any  relationships 
between  non-payment  of  child 
support  and  between  various  other 
factors  and  child  abuse  and  neglect, 
and  the  extent  to  which  incidents  of 
child  abuse  and  neglect  are  increasing 
in  number  and  severity".  "Hiis 
mandate  was  met  with  the  completion 
of  the  Second  National  Study  of  the 
Incidence  and  Prevalence  of  Child 
Abu.se  and  Neglect  {NIS-2).  In  198« 
through  the  enactment  of  the  Qiild 
Abuse  Pr«v«-  lion.  Adoption,  and 
Family  services  Act,  Congress 
mandated  NIS-3. 

The  purposes  of  NIS-3  are  to  study  the 
national  incidence  of  child  abuoe  and 
neglect,  including  (i)  the  extent  to 
which  incidents  of  child  abuse  are 
increasing  or  decreasing  in  number 
and  severity;  and  (ii)  the  incidence  of 
substantiated  reported  child  abuse 
cases  that  re' ,.  t  m  civil  child 
protection  proceedings  or  criminal 
proceedings,  including  the  number  of 
such  cases  wiii  :H<^rw-  '  i    which 
court  makes  a  finanig  Uiai  abuse  or 
neglect  exists  and  the  disposition  of 
such  cases. 


38410 


Federal  Reginter  /  Vol.  5a    N-^    115   /  Friday.  July  16.  1993  /  Notices 


N!S-3  study  findings  will  provide 
NCC\N  with  the  nationally 
n>presenta*ive  data  required  to 
formulate  recommendations  for 
improving  existing  Federal  and  State 
Iegis!.it'on.  pc:ir\'  ar.d  programs  to 
prfe.t  •  f  qui  'Tdi'    r,  ;d  maltreatment. 

A::::i!nl  S::rrb<=r    '  Respondents:  A,380 

Anri..^l  Frequency.  1 

Avfrr.i^f'  Burden  Hours  Per  Response: 
0  24 

Total  Burden  Hours:  4.585 

Dated:  June  24. 1993. 
Larry  Guerrerro. 

Deputy  Director.  Office  of  Information 
Syhems  Management. 
'-K  'Vx;.  93-16847  Filed  7-15-93;  8:45  ami 
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[Progrtm  Annoijnc»<n«rit  So.  OCS  93-07] 

Requ««t  for  Applications  Under  the 
Offic«  of  Community  Services  Fiscai 
Year  1993  Training  and  Technical 
Assistance  Program 

AGENCY:  n:f:i  e  of  Community  Services, 

ACF.  DilHS 

ACTION:  Request  for  applications  under 

•ha  Office  of  Community  Services' 

Training  and  Technical  Assistance 

Program 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  681(a)(3)  of  the 
Community  Services  Block  Grant  Act  of 
1^81  (T;»lf'VI  of  Pub.  L.  97-35.  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  42  use.  9910(a)(3)).  This 
Program  .Announcement  consists  of 
sevpn  part.s  Part  A  covers  information 
on  the  le^lsia•:ve  authority  and  defines 
terms  used  in  the  Program 
.\nnouncen:ent   Part  B  describes  the 
types  of  activities  that  will  be 
considered  for  funding.  Part  C  provides 
details  on  who  is  eligible  to  apply  and 
apphration  prerequisites.  Part  D 
provides  information  on  application 
procedures  including  the  availability  of 
torm^,  where  to  submit  an  application, 
criteria  for  initial  screening  of 
apphcations,  and  project  evaluation 
criteria  Part  E  provides  guidance  on  the 
rontent  of  an  applicanor.  package  and 
the  apphration  itself  Part  F  provides 
instructions  for  completing  an 
application  Part  G  details  post-award 
requirements 

CtOSJNG  DAT€:  The  closing  date  for 

submission  of  appliralions  is  August  16, 

1993 

F0«  FURTHER  INFORMATIO**  CONTACT: 


Mae  Brooks,  Division  of  Block  Grants, 
Office  of  Community  Services, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade.  SVV.. 
Washington,  DC  20447.  You  mav  also 
call  (202)  401-9343. 

Part  A — Preamble 

1.  Legislative  Authority 

Section  681(a)(3)  of  the  Community 
Services  Block  Grant  (CSBG)  Act 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  make  funds  available 
to  States  and  public  and  private 
nonprofit  organizations  to  provide  for 
training  and  technical  assistance  to  aid 
States  in  carrying  out  their 
responsibilities  under  the  CSBG  Act. 

2.  Definitions  of  Terms 

For  purposes  of  this  Program 
Announcement  the  following 
definitions  apply: 

"Training"  is  an  educational  activity 
or  event  which  is  designed  to  impart 
knowledge,  understanding,  or  increase 
the  development  of  skills.  Such  training 
activities  may  be  in  the  form  of 
assembled  events  such  as  workshops, 
seminars,  or  programs  of  self- 
instructional  activities. 

"Technical  assistance"  is  a  problem- 
solving  event  generally  utilizing  the 
services  of  an  expert.  Such  services  may 
be  provided  on-site,  by  telephone,  or 
other  communications.  These  services 
address  specific  problems  and  are 
intended  to  assist  with  the  immediate 
resolution  of  a  given  problem  or  set  of 
problems. 

"Stofe"  means  all  of  the  States  and 
the  District  of  Columbia.  Except  where 
specifically  noted,  for  purposes  of  this 
Program  Announcement  it  also  means 
"Territory." 

"Territory"  refers  to  the 
Commonwealth  of  Puerto  Rico,  the 
American  Virgin  Islands.  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Republic  of  Palau. 

"Local  service  providers"  are  the 
approximately  1.000  local  public  or 
private  nonprofit  agencies  that  receive 
Community  Services  Block  Grant  funds 
from  States  to  provide  services  to,  or 
undertake  activities  on  behalf  of,  low- 
income  people. 

"Nationwide"  refers  to  the  scope  of 
the  technical  assistance  training  on  da'a 
collection  project  to  be  undertaken  with 
grant  funds.  Proposed  projects  must 
provide  for  the  implementation  of 
technical  assistance,  training  or  data 
collection  for  a  significant  number  of 
States,  and  the  local  serMce  providers 
who  administer  CSBG  funds. 


Part  B — Purpose 

Section  B81{a)(3)  of  the  CSBG  Act 
authorizes  the  Secretary  of  the 
Department  of  Healtii  and  Human 
Services  to  make  grants  to  States  and 
public  agencies  and  private  nonprofit 
organizations,  or  to  enter  into  contracts 
of  jointly  financed  cooperative 
arrangements  with  States  and  public 
agencits  and  private  nonprofit 
organizations,  to  provide  for  training 
and  technical  assistance  to  aid  States  in 
carrying  out  their  responsibilities  for 
conducting  and  administering  the  CSBG 
Program. 

OCS  is  soliciting  applications  which 
implement  these  legislative  mandates 
on  a  national  basis  and  in  a 
comprehensive  manner.  OCS  believes 
that  training  and  technical  assistance 
needs  are  best  identified  at  the  State  and 
local,  not  at  the  Federal  level.  Therefore, 
funds  will  be  provided  in  the  form  of 
grants 

Proposed  projects  under  this  Program 
Announcement  must  focus  on  one  of  the 
following  program  priorities: 

(1)  Training  and  Technical 
Assistance:  The  development  and 
implementation  of  a  comprehensive, 
nationwide  training  and/or  technical 
assistance  program  to  assist  staff  of  local 
service  providers  which  receive  funding 
under  the  CSBG  Act,  to  acquire  the 
skills  and  knowledge  needed  to 
administer  and  implement  programs 
designed  to  ameliorate  the  causes  of 
poverty  in  the  communities.  The 
programs  must  include  the  provision  of 
training  and/or  technical  assistance  to 
staff  of  a  significant  number  of  local 
service  providers  nationwide,  i.e.  in 
each  of  the  Federal  Regions,  in  the  most 
cost  effective  manner  possible. 
Collaboration  with  State  CSBG 
coordinators  and  locni  service  providers 
will  be  required  in  identifying  tlie 
training  and  tec;hnir.al  assistance  needs 
(^f  staff  of  local  service  providers. 

(2)  Data  Collection'  The  design  of  a 
survey  instrument,  and  the  collection, 
analysis,  and  dissemination  of 
iT.formation  on  FY  1992  CSBG  Programs 
on  a  nationwide  basis  through  a  process 
that  relies  on  voluntary  State 
cooperation.  The  information  must  be 
comprehensive  enough  and 
disseminated  in  such  a  format  as  to 
enable  States  and  local  service  providers 
to  improve  their  planning,  management, 
and  delivery  of  services 

Submissions  which  propose  the  use  of 
grant  funds  for  the  development  of  any 
printed  or  visual  materials  must  contain 
(.onvindng  evidence  that  these 
materials  are  not  available  from,  other 
sources.  OCS  will  not  provide  fundin-i 
for  such  items  if  justification  is  not 
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sufficient.  Any  films  or  visual 
presentations  will  be  approved  for 
development  at  the  time  the  proposal  is 
submitted  to  the  Office  of  Community 
Services, 

See  Part  F,  Sei-tiori  4.  for  special 
instructions  on  developing  a  work 
proeram. 

Part  C— Application  Prerequisites 

3  Eligible  Applicants 

Eligible  applicants  are  States,  public 
ai^encies  and  private  non-profit 
organizations  that  c:an  demonstrate 
fair.iharity  and  expertise  nationwide 
with  the  training  and/or  technical 
assistance  needs  of  community  action 
agencies. 

2  A'-iilable Funds 

The  amount  of  funds  available  for 
grant  awards  under  this  announcement 
in  FY  93  is  5218,893  One  hundred 
eighteen  thousands  dollars  ($118,693)  is 
available  for  training  and  technical 
assistance  activities.  It  is  anticipated 
that  ope  grant  will  be  made  for  T&TA 
activities  and  one  grant  will  be  made  for 
dita  collection  activities. 

3  Mcbilization  of  Resources 

OCS  would  like  to  mobilize  as  many 
resources  as  possible  to  enhance 
projects  funded  under  this  program. 
Proposals  submitted  by  applicants 

whose  programs  will  leverage  other 
non-federal  funds  and  resources,  such 
as  cash  or  third-party  in-kind 
contributions,  will  be  looked  upon 
favorably  and  will  be  eligible  to  receive 
additional  points  in  the  competitive 
review  process.  Applicants  that  do  not 
propose  such  funds  or  have  failed  to 
generate  non-federal  funds  and 
resources  on  prior  OCS  grants  will  not 
receive  additional  points. 

4  Crnnt  DurnUnn 

OCS  will  grant  funds  for  12-month 
proiert  and  budget  periods.  The 
application  must  clearly  demonstrate 
t}i9t  the  project  work  plan  will  achieve 
measurable  results  and  can  be 
successfully  completed  within  one  year. 

5.  Project  Beneficiaries 

Projects  proposed  for  hindir.g  under 
tihe  training  and  technical  asisistance 
priority  area  must  result  in  direct 
benefits  to  staff  of  local  service 
providers  in  carrying  out  their 
responsibilities  under  the  Community 
Services  Block  Grant  .^ct. 

6  Sub-Contracting  or  Delegating 
Projects 

OCS  will  not  fund  any  project  where 
the  role  of  the  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to 


organizations  other  than  the  applicant. 
This  prohibition  (i<:>es.  not  bar  the 
making  of  subgrants  or  subcontracting 
for  specific  services  or  activities  needed 
to  conduct  the  project.  However,  the 
applicant  must  have  a  substantive  role 
in  the  implementation  of  the  project  for 
which  funding  is  requested. 

Part  D — Application  Pnw  wi u rf«<i 

i .  Avaiiubiiity  of  Forma 

Attachments  A.  B  and  C  contain  all  of 
the  standard  forms  necessary  for  the 
application  for  awards  under  these  CX3S 
programs.  These  forms  may  be 
photocopied  for  use  in  developing  the 
application. 

Copies  of  the  Federal  Register 
containingthis  announcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  writing  or  telephoning  the  office 
listed  under  the  section  entitled  "FOR 
FURTHER  INFORMATION"  at  the  beginning 
of  this  announcement. 

For  purposes  of  this  announcement, 
all  applicants  will  use  SF-424,  SF- 
424A,  and  SF-424B.  Instructions  for 
completing  the  SF-424,  SF-424A.  and 
SF-424B  are  found  in  Attachments  A,  B. 
and  C  and  Part  F. 

Part  F  contains  instructions  for  the 
project  narrative.  The  project  narrative 
will  be  submitted  on  plain  bond  paper 
along  with  the  SF-424  and  related 
forms. 

Attachment  I  provides  a  checklist  to 
aid  applicants  in  preparing  a  complete 
application  package  for  OCS. 

2.  Application  Submission 

Refer  to  the  section  entitled  "Closing 
Date"  at  the  beginning  of  this  Program 
Announcement  for  the  last  day  on 
which  applications  may  be  submitted. 
Applications  may  be  mailed  to: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DDG,  OCS-93- 
07,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447. 

Hand-delivered  applications  are 
accepted  during  normal  working  hours 
of  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays,  on  or 
prior  to  the  established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionarj' 
Grants  OCS-92-07,  Sixth  Floor,  901  D 
Street,  SW.,  Washington,  DC  20447. 

An  application  shall  be  considered  as 
meeting  the  announced  deadline  if  it  is 
either: 

1.  Received  on  or  before  the  deadline 
date  at  a  place  specified  in  the  Program 
Announcement,  or 


2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  them  to  be  considered  during 
the  competitive  review  and  evaluation 
process.  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.) 

Applications  which  do  not  meet  one 
of  these  criteria  are  considered  late 
applications.  The  ACF  Division  of 
EHscretionary  Grants  will  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  this  comf>etition. 

The  ACF  Office  of  Community 
Services  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.  or  when  there 
is  a  disruption  of  the  mails.  However,  if 
the  Office  of  Community  Services  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant. 

Applications  once  suomitted  are 
considered  final  and  no  additional 
materials  will  be  accepted. 

One  signed  original  application  and 
four  copies  should  be  submitted. 

3.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs  ■  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Idaho,  Kansas, 
Louisiana.  Minnesota,  Nebraska, 
Oklahoma,  Oregon,  Pennsylvania, 
Virginia,  Washington.  American  Samoa 
and  Palau  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  eleven 
jurisdictions  need  take  no  action 
regarding  E.O.  12372. 

Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions,  so  that  the 
program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
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if  no  fubmittal  i«  required)  on  thf» 
Standard  Form  424A.  Hera  16« 

Under  45  CFR  100.8(aM2),  a  SPOC'  h«s 
60  day*  from  the  application  Hwadltn*" 
date  to  comDMnt  on  propoeed  new 
awards.  However,  because  applira(;on« 
are  due  30  daye  from  the  dale  of  the 
announcement  and  granta  an^  'o  he 
awarded  in  September,  there  is  not 
sufficient  time  to  allow  for  a  comp'ett* 
SPOC  comment  period.  Therefore,  wn 
have  reduced  the  comment  p<— '.od  to 
August  18,  1991.  These  comment.s  «re 
reviewed  as  a  part  of  the  award  prorass 
Failure  to  notify  the  SPOC  car.  rpsv't  in 
a  delay  in  grant  award. 

SPOCa  are  encouraged  to  eliminate 
the  submiaeion  of  routine  endort«r^«n's 
as  official  recommendations 
Additionally.  SPtXi's  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  offir!al 
State  process  recommendations  whirh 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule  under  45  CFR  101  in 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to;  Department  of  Health  md 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  OCS-93-07,  8tt- 
Floor,  370  LTofant  Promenade,  SW.. 
Washington,  DC  20447 

A  list  of  the  Single  Points  of  Cor!'ai:t 
for  each  State  and  Territory  is  Inci  jded 
as  Appendix  G  of  this  announcemr'nt. 

4.  Application  ConsidertitJon 

Applications  which  meet  the 
screening  requirements  in  Sections  ">« 
and  5l>  below  will  be  reviewed 
competitively.  Such  applications  wll  h« 
referred  to  reviewers  for  a  ntinierica  1 
score  and  explenetory  comments  bated 
solely  on  responsiveness  to  proper; 
guidelines  and  evaluation  criteria 
published  in  this  announcement 

Applications  will  be  reviewed  by 
persfMis  outside  of  the  OCS  unit  whr  h 
would  be  directly  responsible  for 
programmatic  manegeraent  of  the  grnnt 
The  results  of  these  reviews  will  a*.';i';t 
OCS  in  considering  competing 
applications.  Reviewers'  scores  wi!! 
weigh  heavily  in  funding  decisions  but 
will  not  be  the  only  fiactors  considered 
Applications  will  be  ranked  and 
generally  considered  in  order  of  the 
avwege  scores  assigned  by  reviewers 
However,  hi^ly  ranked  applications  arp 
not  guaranteed  funding  since  the  ot.her 
factors  deemed  relevant  may  be 
considered  including,  but  not  limited  to 
the  timely  and  proper  completion  of 
projects  funded  with  OCS  funds  gmnted 
in  the  past  5  yews:  comments  of 
reviewera  and  government  officials  staff 
evaluation  and  input:  geographic 
distribution;  previous  program 


performance  of  applicants;  compliance 
with  uiant  feims  under  previous  DHHS 
k;'ants:  audit  reports;  investigative 
r<»ports:  and  applicant's  progress  in 
rpsnlvin^  any  final  audit  disallowances 
iin  OC.S  or  other  Federal  agency  grants. 

OCS  rsser.'es  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  perforTnani.B  record 

5.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applicants  will  receive  an 
acknowledgment  with  an  assigned 
identification  number  This  number. 
along  w.'h  any  other  ide:itif>ing  codes. 
must  be  referenced  m  all  subsequent 
communications  concerning  the 
application  If  an  acknowledgment  is 
not  received  within  three  weeks  af^er 
'he  deadline  date,  please  notify.  ACF  hv 
telephone  at  (202)  401-9210  Ail 
applications  that  meet  the  published 
deadline  for  submission  wnll  he 
screened  to  determine  completeness  and 
conformity  to  the  requirements  of  this 
announcement  Onlv  those  applications 
meeting  the  following  requirements  will 
be  reviewed  and  evaluated 
competitively  Others  will  be  rptumt^d 
to  the  applicants  with  a  notation  that 
they  were  unacceptable 

(1)  The  application  must  conta.n  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  (SF-424),  a  budget 
(SF-424.\l,  and  signed  'Assurances  ' 
(SF-424B)  completed  according  to 
instructions  published  in  Part  F  and 
Attachments  A.  B.  and  C  of  this  program 
.Rnnmmcement 

^2'}  A  pro]e(  t  narrative  must  also 
accompanv  the  standard  forms. 

(3)  "nie  SF-424  and  the  SF--424B  mast 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

b.  Pre-Ratmg  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
r*?viewprs  and/or  OCS  staff  to  verify. 
prior  to  the  programmatic  review,  that 
the  applications  comply  with  this 
Program  Announcement  in  the 
following  areas: 

(1)  Ehgibhity  .Applicant  meets  the 
eligibility  requirements  found  Ln  Part  C. 
Applicant  also  must  be  aware  that  the 
applicant's  legal  name  as  required  on 
the  '^F-^24  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6), 

(2)  Duration  nf  Project  The 
application  contains  a  project  that  can 
be  successfully  implemented  in  12 
months. 


13)  Targef  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
State  recipients  of  CSBG  funds  and/or 
local  providers  of  CSBG-funded  services 
and  activities. 

(4j  Program  Focus.  T>ie  application 
must  address  developm.ent  and 
implementation  of  a  nationwide. 
cumprehensive  training  and/or 
technical  assistance  or  data  collection 
activities  as  described  in  Part  B  of  this 
announcement. 

.\t\  application  mavbe  disqualified 
from  the  competition  and  returned  to 
t.he  applicant  if  it  does  not  conform  to 
one  or  more  of  the  above  rpquirements. 

c.  Evaluation  Criteria 

Applicants  which  pass  the  pre-reting 
.'(View  will  be  assessed  and  scored  by 
reviewers.  Each  reviewer  will  give  a 
numerical  score  for  each  application 
reviewed.  These  numerical  scores  wjll 
be  supported  by  explanatory  statements 
on  a  fonnal  rating  form  describing  major 
strengths  and  major  weaknesses  under 
each  applicable  criterion  published  in 
this  announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  cnteria 
coupled  with  the  specjfic  requirements 
contained  in  Part  B.  (Note;  The 
following  review  criteria  reiterate 
collection  of  information  requirements 
contained  in  Part  F  of  this 
announcem.ent  These  requirements  are 
approved  under  0MB  Control  Number 
0970-0062.) 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement 

(1)  Criterion  I:  Need  for  Assistaiuy 
(Maximum:  20  points). 

(a)  The  application  documents  that 
the  project  addresses  a  vital  nationwide 
need  related  to  the  purposes  of  this 
Program  Announcement  (Part  B)  and 
provides  statistics  and  other  data  and 
information  in  support  of  its  contention 
(0-10  points). 

(b)  Provides  current  supporting 
documentation  or  other  testimonies 
from  Sfote  CSBG  Directors  and  local 
service  providers  or  State  and  Regional 
organizations  of  local  service  providers 
10-10  points). 

(2)  Criterion  II:  Work  Progrnrn 
(Nfaximum;  30  points). 

(a)  Goals  are  appropriately  related  to 
needs  and  are  specific  and  measurable 
(0-10  points). 

(b)  Activities  are  comprehensive  and 
nationwide  in  scope,  and  adequately 
described  and  appropriately  related  to 
goals  (0-10  points). 

(c)  Time  frames  and  chronology'  of  key 
activities  are  realistic  (0-2  points). 
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(d)  The  plan  for  conducting  an 
assessment  that  will  determine  the 
degree  to  which  the  stated  goals  and 
objectives  of  the  proiect  are  achieved  is 
adequate  and  workahlp  and.  where 
appropnate.  the  plan  for  disseminating 
the  information  resultmfj  from  the 
project  to  CSBG  grantees,  local  sen.  tee 
providers,  end  other  interested  parties  !s 
workable  and  assures  that  all  rrlevant 
prtrties  are  included  in  the 
dissemination  (0-8  points) 

(3'  Criterion  HI  Significant  and 
Beneficial  Impact  (Maximum  25  points). 

(a)  Applicant  adequately  describes 
how  the  project  will  assure  long-term 
program  and  management 
improvem.ents  for  States  and,/ or  local 
providers  of  CSBG  services  and 
activities  't>-10  points! 

fbi  For  T&TA  apph(ation.s  Tnc 
proiect  will  impact  on  a  significant 
number  of  local  service  providers  (0-10 
points! 

({ :)  For  data  collection  applications: 
The  applicant  has  the  ability  to  collect 
data  from  a  significant  number  of  States 
(0-10  points) 

(d)  The  project  will  leverage  or 
mobilize  significant  other  non-federa! 
resources  for  the  direct  benefit  of  the 
project  (0-5  points), 

(4)  Criterion  A',  AbiLtv  n^  Applicant 
to  Perform  (Maximum:  20  point,s] 

(a)  The  application  demonstrates  thtit 
the  applicant  has  experience  relevant  to 
the  activities  that  it  proposes  to 
undertake  (0-10  points) 

(bj  The  applicant  s  proposed  project 
director  and  priman-  staff  are  well 
qualified  and  their  professional 
experiences  are  relevant  to  the 
successful  implementation  of  the 
proposed  project  (0-10  points). 

(5)  Criterion  V:  Adequacy  of  Budget 
(Maximum:  5  points) 

(a)  The  resources  requested  are 
reasonable  and  adequate  to  accomplish 
the  project  (0-3  points), 

fb)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results  (0-2 
points). 

Part  E — Contents  of  Application  and 
Receipt  Process 

J,  Contents  of  Application 

Each  application,  should  include  one 

original  and  four  additional  copies  of 
the  following: 

a,  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  The  applicant  must 
be  aware  that  in  signing  and  submitting 
the  application  for  this  award,  it  is 
certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 


drug-free  workplace  and  debanr.ent 
regulations  set  forth  in  Attarhments  D 


an 


E 


h   "Budget  Information — Non- 
Constnjction  Programs"  (SF~424A). 

c.  A  filled  out.  signed  and  dated 
"Assurances — Non-Construction 
Programs  ■  (SF^24B),  Attachment  C. 

d  Resliictions  on  Lobbying — 
C>ertifi cation  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements:  fill 
out,  sign  and  date  form,  found  a* 
Attachment  F, 

e.  Disclosure  of  Lobbvmg  Activities, 
SF-LLL  fill  out,  sign  and  date  form 
found  at  Attachment  F,  as  appropriate. 

f.  A  Prniect  Narrative  consisting  of  the 
following  elements  preceded  by  a 
consecutively  numbered  Table  of 
Contents  that  will  describe  the  project 
in  the  following  order 

(i)  Need  for  Assistance 
(ii)  Work  Program 

(iii)  Significant  and  Beneficial  Impact 
(iv)  Management  History 
(v)  Staffing  and  Resources 
(vi)  Appendices  including  proof  of  non- 
profit status,  such  as  IRS 
determination;  By-Laws;  Articles  of 
Incorporation;  Certification  Regarding 
Lobbying;  resumes,  etc. 
The  original  must  bear  the  signature 
of  the  authorizing  official  representing 
the  applicant  organization.  The  total 
r.u m.ber  of  pages  for  the  entire 
application  package  should  not  exceed 
30  pages,  including  appendices.  Pages 
should  be  num.bered  sequentially 
throughout  If  appendices  include 
photocopied  maten sis,  they  must  be 
legible.  Applications  should  be  two-hole 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener  or  a  bmder  clip.  The 
submission  of  bound  applications  or 
applications  enclosed  ;r  a  binder  is 
specifically  discouraged 

Applications  must  oe  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes  Therefore,  applications  must 
be  submitted  on  white  8V2  x  11  inch 
paper  only  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc  :n  t^he  proposal  They 
vv;ii  be  d:scarded  if  included. 

Part  F— Instructions  for  Completins; 
Application  Package 

(Approved  by  the  0MB  under  Control 

Number  0970-0062) 

The  standard  forms  attached  to  this 
Announcement  shall  be  used  when 
subm.itting  applications  for  all  funds 
under  this  Announcement. 

It  is  recommended  that  the  applicant 
reproduce  the  SF-424  (Attachment  A). 


,SF-4^4A  iAttachnient  B),  SF-424B 
(Attachment  C)  and  that  the  application 
be  typed  on  the  copies.  If  an  item  on  the 
SF-424  cannot  be  answered  or  does  not 
appear  to  be  related  or  relevant  to  the 
assistance  requested,  the  applicant 
should  write  "NA"  for  "Not 
Applicable." 

The  application  should  be  prepared  in 
accordance  with  the  standard 
instructions  in  Attachments  A  and  B 
corresponding  to  the  forms,  as  well  as 
the  specific  instructions  set  forth  below: 

1.  SF-424  "Application  for  Federal 
Assistance" 

Item 

1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  "AppUcations";  there  are  no 
"Pre-Applications." 

5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

7.  If  the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  marked  "Other."  Proof  of  non- 
profit status  such  as  IRS  determination. 
Articles  of  Incorporation,  or  by-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

8.  For  the  purposes  of  this 
announcement,  all  applications  are 
"New". 

9.  Enter  "DHHS-ACF/OCS". 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  OCS  program 
covered  under  this  announcement  is 
"93.032". 

11.  In  addition  to  a  brief  descriptive 
title  of  the  project,  the  following  letter 
designations  must  be  used:  'TA" — for 
training  and  technical  assistance 
projects;  "TD"— for  data  collection 
activities. 

The  title  is  "Commimity  Services 
Block  Grant  Discretionary  Awards — 
Training  and  Technical  Assistance 
Program." 

15a.  For  purposes  of  this 
Announcement,  this  amount  should 
reflect  the  amount  requested  for  the 
entire  project  period.  15b-e.  These 
items  should  reflect  both  cash  and  third 
party  in-kind  contributions  for  the  total 
project  period. 
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2  SF-424A— "Bridget  Infornwftnn  .^)n 
Coastmciion  Programs" 

Sam  Instructions  iccompany>ng  this 
ag«  u  well  as  the  instructions  mi  fo'-'h 
low. 
In  completing  these  sections,  the 

"Federal  Funds"  budget  entries  wtW 
relate  to  the  requested  OCS  Trh;nin(( 
and  Techntcai  Assistance  Progrum 
funds  only,  end  "Non-Federei    wii! 
include  mobilized  funds  from  all  other 
sources — applicants.  Stite.  an<^  olh«*r 
Faderai  funds  other  than  those 
requested  from  the  Training  and 
Technical  Assistance  Pro-am  should  b^ 
included  '.n  "Non-Federa!    en' res 

Sections  A  and  D  of  SF— 424A  must 
contain  er'nws  for  both  Federal  (CXIS) 
and  non-Fednral  (mobilized  fu.Tds). 

Section  A — Budget  Summnry 

Line  1-4  | 

Col   (ai 

Line  1  Enter  "OCS  TrBirnng  ai.d 
Technical  A.ssistance  Pr(jj;-am'*; 
Col  (hi 

Line  1  Enter  "93  032  ' 
Col  (c)  and  (d)  Not  .AppiuahiH 
Col,  (eHR): 

For  each  line  1—4.  enter  m  coiumns 
(e).  (f)  and  ig)  the  appropriate 
amounts  needed  to  support  the 
project  for  the  entire  pro)e«i  peno<! 
Line  5  Enter  the  fijjures  from  Line  1 
for  all  columns  completed,  (e).  (f)  anri 
(K)- 
Section  B — Burlgft  Catpjinne<i 

This  se<rtion  should  contain  Hiitrit-s 
for  OCS  funds  only  For  all  prnje!:' j  tht? 
first  budget  period  of  12  montns  wiil  he 
entered  in  Column  »1   Aliow8bi,t»v  of 
costs  IS  governed  bv  app!!f:abi»»  rost 
principles  set  forh  m  45  CFK  V.tr^s  74 
and  92. 

A  separate  iterriized  b'ud^e' 
just ifiriaf ion  snouid  be  intiude*i  :j 
explain  fully  and  )ustl^,  niajor  .;f>ms,  as 
indicated  below  The  budget 
justification  should  immediately  follow 
the  Table  of  Contents 

Column  5  Enter  total  requirements 
for  Federal  funds  by  the  Obierl  Cla.ss 
Catefones  of  this  section 

Line  fia-Personnel  Enter  the  total 
costs  of  seiares  and  w>!t;*>s 

Justification 

Identify  the  project  direi.tor  Spet.fv 
by  title  or  name  the  percentage  of  ti:;i« 
allocated  to  the  prtitect.  the  individual 
annual  salaries  and  the  cost  to  'he 
project  (both  Federal  and  non-Federal) 
of  the  organization's  staff  who  w.!!  he 
working  on  the  protect 

Line  6b — Fringe  Benefits.  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  whii.h  is  entered  on  iifie  Ri 


ifiration 


Enter  the  total  rosts  of  fnngf  benefit.s 
unless  treated  as  part  tif  an  approved 
indirect  cost  rate 

I. me  6c-- Travel,  Enter  total  (.ost  of  a!! 
•rave;  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel. 

Justification 

Include  the  namefs]  of  traveler's) 
total  number  of  tnps.  destinations. 
length  of  stay,  mileage  rate, 
transportation  costs  and  subsistence 
allowancee. 

Line  6d — Equipment   Lnter  .h*  tutrtl 
costs  of  all  nonexpendable  personal 
property  to  be  acquired  bv  the  project. 
"Non-expendahie  pers^Hifii  prr;perty", 
for  purposes  of  nongovernmental 
entities,  means  tangible  persona) 
property  having  a  useful  life  of  mor* 
than  two  years  and  an  at  quisition  no.st 
per  unit  of  $500.  Non-ex pendaiile 
personal  property",  for  purposes  of 
governmental  entities,  means  tangible 
personal  property  ha\ing  a  useful  life  of 
more  than  one  year  and  an  acquisition 
value  of  S.'i.OOO  or  more. 

Justification 

Equipment  to  be  pun  based  with 
Federal  funds  must  be  required  to 
conduct  the  pro^eci.  and  the  applicant 
organization  or  its  subgrantees  must  not 
already  have  t.he  equipment  or  a 
reasonable  facsimile  available  to  the 
project  The  justification  also  must 
contain  plans  for  future  use  or  di.sp<jsal 
of  the  equipment  after  the  project  ends. 

Line  6e — Supplies,  Enter  the  total 
costs  of  all  tangible  personal  property 
(surplus)  other  than  that  included  on 
line  6d. 

Line  6h — Cottier  Enter  the  tutai  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to.  insurance,  food,  medical  and 
dental  costs  (r.onuintrartual).  fe4?s  and 
travel  paid  directlv  to  individiial 
consultants,  Uxal  transportation  (ail 
travel  which  does  not  require  per  diem 
is  considered  io<«i  trave;>,  space  and 
equipment  rentals  printing  and 
publication,  computer  use  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs 

Line6j — Indirect  Charges:  Enter  the 
total  amo'.int  of  indirect  costs  This  line 
should  be  used  onlv  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  bv  the  Department  of  Health 
and  Human  Services  or  other  Federal 
agencies.  With  the  exception  of  local 
governments,  applicants  should  enclose 
a  copy  of  the  current  approved  rate 
agreement  if  it  was  negotiated  with  a 


Federal  agency  other  than  the 
Department  of  Health  and  Human 
Services. 

If  the  applic>ant  organization  is  in  t.he 
process  of  initially  developinjf  or 
r^^negotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accorda.nce  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Estdhlishing  Indirect  Cost  Rotes,  and 
submit  it  to  the  appropr.ate  DHHS 
Regional  Office. 

!t  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  tho.se 
co.sts  included  in  the  indirect  co.st  pcil 
cannot  be  also  budgeted  or  charged  as 
direct  t  osts  to  the  grant. 

The  total  amount  shown  in  Section  B. 
Column  (.5),  Line  6k,  should  be  the  same 
as  the  amount  shown  in  Section  A,  Line 
5,  Column  (e). 

line  7 — Prtjgram  Income:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project  Separately  shown  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Column  5,  Carry  totals  from  Column 
1  to  Column  5  for  all  line  items. 


Justification 

Describe  the  nature,  source  and 
anticipated  use  of  program  income  :n 
the  Program  Narrative  Slatemenl 

Section  C — Non-Federal  Pesources 

This  section  is  to  record  the  amounts 
of  "N'on-Federal"  resources  that  will  be 
used  to  support  the  project.  "Non- 
Federal"  resources  mean  other  than 
OCS  funds  for  whicii  the  applicant  has 
reu'ived  a  commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Categorv. 
(See  Section  B.6)  and  whether  it  is  tash 
or  third-party  in-kind  The  firm 
commitment  of  these  required  funds 
must  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organization(s)/individuaIs 
from  which  funds  will  be  received. 
Line  B — 

Col  (a):  Enter  the  project  title. 

Col.  (b):  Enter  the  amount  of  ca.sh  or 
donations  to  be  made  by  the 
applicant. 


Section  D— 
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Col.  (c):  Enter  the  State  contribution. 
Col.  (d);  Enter  the  amount  of  rash  and 
third  pany  m-kind  ror.tributinns  to 
be  made  from  ai!  other  sovirces 
Col.  (e);  Enter  Mw  tr*el  of  columns  (b), 

(c).  and  (d). 
Lines  9. 10.  and  n  should  be  left 
blank 

Line  12 — Can7  the  totai  of  each 
column  of  Line  8.  fb)  through  (e). 

The  an-iount  in  Column  (e)  should  be 
fqual  to  the  amount  on  Section  A.  Line 
5.  Column  (f). 

Justification 

Describe  third  party  in-kind 
contributions,  if  included. 

Section  D — Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  Federal 
(OCS;  cash  needed  for  this  grant,  by 
quarter,  during  the  first  12  month 
budget  period.  Submit  a  separate  sheet 
for  each  additional  quarter  or  portion 
thereof,  not  to  exceed  17  months. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  total  of  Lines  13 
and  14. 

Section  F — Other  Budget  Information 

Line  21 — Include  narrative 
justification  required  under  Section  B 
for  each  object  class  category  for  the 
total  project  period. 

Line  22— Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  w^ill  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  approved  rate  agreement  if 
it  was  negotiated  with  a  Federal  agency 
other  than  the  Department  of  Health  and 
Hwman  Services. 

Line  23— Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify- 
or  explain  the  budget  information. 

J  SF-^2^B    Assurances  Non- 
Construction" 

AH  applicants  must  sign  and  return 
the  "Assurances"  found  at  Attachment 
C  with  their  application. 

4   Project  Narrative 

Each  narrative  section  of  the 
application  must  address  one  or  more  of 
the  focus  areas  described  in  Part  B  and 
follow  the  fon^iat  outlined  below. 

a.  Need  fcr  Assistance 

b.  Work  Program 

c.  Significant  and  Beneflcial  Impact 

d.  Ability  of  the  Applicants  to  Perform 


e.  Staffing  ar-fi  Ri-^ou-ces 

a.  Need  f: IT  A^sistmcf  'Ilie 
application  sho.ld  idi^rtS-  »^^i 
areas  in  whirr  SSHtp  rer:;-!f^':'< 

funds  e'v::  or  iocfll  s«»T.'i(  (•  :^*r> 
seeking  sssist.'jTirf'  nnrt  h'>\*  "i 
were  identsfer   .'■*.vp1i''R^''s  pi' 


;-'-htem 
crCSBG 
idersare 
t«!e  needs 
o  should 


provide  curren'  r-jj  f-d-lmt 
documentation  or  othe-  u-ntinnnies 
from  Stnlr  CSBG  Dirnrtu^v  ano  local 
service  pre  ,iler<-  or  stirt-  mni  Regional 
organizatinr.!,  o'  {'n^a'.  s(?r\;:  ,-  p^-jvjders, 
as  apprcpnete  r>*fie.'c!i:.t  ''-*■''  forth* 
proposed  pm;i  ct 

b.  Work  Prr.',v7rx;,T   T^tif  h;'t> : i ;  ation 
must  contais  a  netaJec  a;  r  specific 
work  program  Lnai  is  Dol^  suuad  and 
feasible.  Applicants  must  address  how 
the  proposed  project  will  carry  out  the 
legislative  mandate  and  the  program 
activities  found  in  Part  B.  This  section 
of  the  narrative  must  include  the  goals 
of  the  project  related  to  the  needs,  the 
activities  that  they  propose  to  carry  out 
to  address  those  goals,  the  methods  by 
which  they  will  carry  out  those 
activities,  and  the  plan  for 
disseminating  products  resulting  from 
the  project,  where  appropriate,  Project 
activities  must  be  described  in  a 
quantitative  manner,  e.g.,  number  of 
training  days,  number  of  workshops, 
number  of  persons  to  be  trained, 
number  of  local  services  providers  to  be 
impacted,  materials  to  be  developed, 
etc.  The  applicant  must  define  the 
compreliensive  nature  of  the  proposed 
project  and  the  methods  which  will  be 
used  to  ensure  that  it  is  a  nationwide 
project. 

For  data  collection  projects, 
applicants  should,  at  a  minimum, 
describe  the  methodology  to  be  used  to 
identify  the  kind  of  data  to  be  collected, 
how  the  data  vrA]  be  collected,  how  the 
applicant  will  assure  that  the 
appropriate  data  will  be  collected,  a 
plan  for  data  analysis,  the  methods  by 
which  the  data  will  be  disseminated  and 
the  audiences,  and  a  plan  for 
conducting  an  assessment  of  the 
usefulness  of  data  collected. 

The  application  must  (1)  set  forth 
realistic  quarterly  time  targets  by  which 
the  various  work  tasks  will  be 
completed:  (2)  include  a  plan  for 
conducting  an  assessment  of  its 
activities  as  they  relate  to  the  goals  and 
objectives;  and  (.3)  include  a  description 
of  how  tiie  applicant  will  involve  other 
appropriate  organizations  in  the 
planning  or  implementation  of  the 
project  in  order  to  avoid  duplication  of 
effort  and  to  leverage  additional 
resources. 

c.  Significant  and  Beneficial  Impact. 
Each  applicant  also  must  indicate  how 
the  project  will  have  a  significant  and 


beneficral  impact.  At  a  minimum  ^^ 
applicant  must  provide  (1)  a  description 
of  how  \ht>  pn>i«cl  will  casult  in  iong- 
term  ir:  :> '   ^  t*rnent«  for  States  and /or 
local  P'!i'>  .I'^crs  a'  C.SBl, .  S't^rvi:  v.t.  tfif 
activities,  ii>  llsk-  r.:'::\tm-:  '■■!  '.'r.j:    sh- .  ,;-  »■■ 
providers  and   .:  sxhI!  r,  --^   :    :,  .}.',i,  ■; 
and  (3)  the  typefc  aud  aiiKJunts  of  public 
and/or  private  resources  it  will  mobilize 
and-  how  those  resources  will  directly 
benefit  the  project  OR  a  descriptioD  of 
the  mechanism  the  applicant  will  use  to 
collect  data,  how  it  can  assure 
collections  from  a  significant  number  of 
states,  and  how  ma:  v  i-: mes  will  be 
willing  to  submit  data  to  the  applicant. 

d.  Ability  of  Applicants  to  Perform. 
Organizations  must  detail  their 
competence  in  the  specific  program 
area.  Documentation  must  be  provided 
which  addresses  (1)  accomplishments 
relevant  to  the  proposed  project,  and  (2) 
experience  relevant  to  the  CSBG 
program.  Organizations  which  propose 
providing  training  and  technical 
assistance  must  detail  their  competence 
in  the  specific  program  priority  area  and 
as  a  deliverer  with  expertise  in  the 
fields  of  training  and  technical 
assistance  on  a  nationwide  basis.  If 
applicable,  information  provided  by 
these  applicants  must  also  address 
related  achievements  and  competence  of 
each  cooperating  or  sponsoring 
organization. 

e.  Staffing  and  Pesources.  The 
application  must  fully  describe  (e.g.  a 
resume)  the  experience  and  skills  of  the 
proposed  project  director  and  primary 
staff  showing  that  the  individuals  are 
not  only  well  qualified  but  that  their 
professional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
proposed  project. 

Part  G— Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  dowm  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Notice  of  Grant  Award  which 
provides  the  amoimt  of  Federal  funds 
approved  for  use  in  the  project,  the 
project  and  budget  periods  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

In  addition  to  the  standard  terms  and 
conditions  which  will  be  applicable  to 
grants,  grantee  will  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non- 
governmental) and  92  (governmental) 
and  OMB  Circulars  A-128  and  A-133. 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
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(SF-269)  as  well  as  a  final  pr'Tgriiss  ar-'i 
financial  repor* 

Grantees  are  subiect  to  the  aud,^ 
requirements  m  45  CTT?  parts  74  inon 
govemmentai)  and  92  (.govetnmer.'a;  ■ 
and  0MB  Circuiars  A-128  and  A Ill 

Section  1352  of  P^ablic  Uw  ni  - :  :  I 
signed  into  law  on  October  23,  !-if^'-' 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbymK  or: 
recipients  of  Federal  .contracts,  RraJits, 
cooperati'.'e  agreements,  and  loans  It 
provides  exemptions  for  Ind;an  tr-h*>s 
and  tnbal  organizations  Currer"  and 
prospective  recipients  :and  ihni'  subtler 
contrariors  and. 'or  sxfin'.f'e'i''  ".r- 


prohibited  from  using  Federal  funds, 
other  th,an  profits  from  a  Federal 
,:"r;r;T3(-f   for  lobbying  Congress  or  anv 
[■t^i.ierHi  agency  m  connection  with  the 
-'.w,^,-d  of  a  contra-rl,  grai.t,  cooperative 
■iki'^t^i'-fii',  or  loan   In  addition,  for  ea(,h 
aw  ir<!  action  m  excess  of  $100,000  (or 
Sl'O  0(10  f:,r  ioansi  the  law  requires 
iji-ipients  and  their  sub'ier  contractors 
and/or  sub^rantees  '1 1  to  cert,;f>.  that 
they  have  n»^ither  used  mr  w;;l  use  a::v 
appropriated  funas  for  psvment  to 
lobbyists.  (2)  to  disclose  the  name, 
q,ii'i'"ss   p4\'n:t5nt  details,  and  purpose 
■jf  aii y  agrp^ments  with  lobbv;sts  whom 
recipients  -t  'riHir  suh'.tT  cont:=i>  *''rs  -r 
subgrantees  wiii  pav  w  *-i  p:n'  ''•  or 


nonappropriated  ^ands  on  or  after 
December  22.  1989,  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  :■; 
their  use.  The  law  establishes  civil 
penalties  for  noncompliance  See 
Attachment  F  for  certification  end 
disclosure  forms  to  be  submitted  wi'}- 
!he  applications  for  this  program 

Attachment  W  indica'es  the 
regulations  which  apply  to  all 
app'icants.'grantees  unde-  tr.s  prngra; 

Dntpci    V^.\  9,  1993 
farqueline  G  Lcmire 
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liwtrui  tjoiw  for  the  SF  424 

Th.s  ;s  a  ^Mri'iarl  fo'^,  '..seri  ^\  applicants 


drai  flpp: 

ass.star.f 

:,)  'ib'a::;  app:   "a: 

V,  t)ii  'T)  ha'."  'JS'.-i"; 

rnrr.rr.p 
OHnr  1 

t.i  'be  :- 
g.von  a 
app:  ■  -1 


P'1  'areshp*^t  for  proappiications 
ations  submi'ted  for  Federal 
!'  w:'.\  b*>  usod  by  Federal  agencies 
:'.:'  a'ion  that  States 
'!  a  -n%';ew  and 
pr'>  1  :  i.-o   ■'.  'psponse  to  Executive 
K2  ar. :  h-jvc  <iH;ected  the  program 


'  ess.  have  been 
^w  the 


a;v 


£ntry 


1  Srf  ■  «x-j,  i:.a'or>'. 

2  Da'"  a' ;    'aPon  submitted  to  Federal 
Aiiv":, :     ■  ^ate  if  applicable)  k  applicant's 

ptrol  number  (if  applicable). 
]   N'a'e  use  only  (if  applicable). 

4  :•  h  s  application  is  to  continue  or  revise 
,in  '■xs-  r(?  awqrd  pntor  present  Federal 
iiV^.pf^rtr  '■■.■."■.Vr   :•  •■-'  =1  r.BW  project. 
i>M-  "  ^iank. 

5  Lt'i;.,  rameof  applicant,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone 
number  of  the  person  to  contact  on  matters 
related  to  this  application. 

6  F  v^r  Employer  Identincation  Number 
,EL\,  as  assigned  by  the  Internal  Revenue 
Service. 


7.  Enter  trie  appryprihV-  '.-"Br  sr;  *">*  ■ip.,  f' 
provided. 

8.  Check  appropriate  box  and  enter 

appropriate  letterfs)  in  the  space(s) 

provifi"'* 
— "New'    mt«n::s  a  :'f'w  ■l^s;stan.  e  awarsi 
— "Continual^  ".    '-ipa-s  ar  ex'ens;on  fsr 

an  additional  ♦'ijr-tpu  t>u'iget  peniid  f'i' 

a  project  with  a  prc)e'  'fi  ?  nrrpi-'tmr 

date. 
— "Revision"  ::>>ar..s  6'".  .  hant^  w.  ■■':)p 

Federal  Go\'*'^r;'.«rH  s  fiuariCiai 

obligation  or    r  "i;'Kent  liabiiity  from  an 

existing  obi igHiiun 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  r^r   ►>sf°'i  w  tli  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing 
project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary 
description  of  this  project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District 
and  any  District(s)  affected  by  the  program 
or  project. 


]  h   .'Amount  reque»>ted  or  to  be  roritributed 
during  the  first  fundi ng'budget  period  bv 
fH(  h  rnntr.butor  \"a!up  of  ir.-kinri 
(  nr;tr!bvitions  should  be  i.ncluded  on 
appropriate  hnes  as  apphrsble-  If  the 
8!  *ior,  wiii  resi;!t  in  a  di;l!ar  change  to  en 
existing  award,  indicate  on!y  the  amount  of 
;^p  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  ansi 
supp!eir;f>ntal  amo'jnts  are  included.  sho'A 
breaitriown  nn  an  attached  sheet  For 
multiple  program  f\:n(i:ng,  use  totals  ar.J 
show  breakdown  u^ing  same  categnrie<i  »<. 
item  15 

16.  AppHr.an's  should  contact  the  .State 
Single  Point  of  Contact  (SPOC)  fcr  Fede-^-l 
Executive  Order  12372  to  determine 
whether  the  application  is  subiw:t  to  th" 
State  inte.'governmen'ai  rf^vu'W  prri.'HS-> 

17.  This  question  apphe'  to  the  applscact 
organization,  not  the  person  who  signs  as 
the  authorized  representative  Ca'egones  of 
debt  include  delinquent  ausi.t 
disallowances,  loans  and  taxes 

18.  To  be  signed  by  the  authnriz^d 
r*>prpspp;at:ve  of  the  applicant.  A  copy  of 
•hf>  g-verring  body's  authorization  for  ynu 
to  sign  this  application  as  official 
reprfsentritive  must  be  on  file  in  the 
appuuants  office  (Certain  Federal  ager,   :cs 
may  require  that  th's  aj*honzat;on  \-^ 
submitted  as  part  of :'  p  ;5pp     at:;r- 
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Iiutructiont  for  the  SF-424A 

Genera!  Instructions 

This  form  is  designed  so  that  appiii.atiim 
can  be  made  for  hxnds  from  one  or  more  jjrant 
programs,  !n  prepar.ng  the  budget,  adhere  to 
any  existing  Federal  grantor  agenry 
guidelines  which  prescribe  how  and  wtiei,hpr 
budgeted  amounts  should  Lw  separati>!y 
shown  for  different  functions  or  activities 
within  the  program  For  some  programs 
grnntor  agencies  may  require  budgets  to  t)^ 
separately  shown  by  function  or  activity  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity  .Sections 
A.  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  w  hen 
applying  for  assistance  which  requires 
Federal  authorization  m  annual  or  other 
funding  period  increments.  In  the  latter  case 
Sections  A.  B,  C.  and  D  should  provide  'he 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  obtw-t  class 
categories  shown  in  Lines  a-k  of  S^ '-ir  b 

Section  A  Budget  Summary 
Lines  1-4,  Columns  fa]  and  fb) 

For  applications  pertaining  to  a  !,ini>!f 
Federal  grant  program  [Federal  Domrsiu: 
Assistance  Catalog  numberl  and  not  irquinng 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  tlio 
name  of  each  activity  or  function  on  eac  h 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b)  For  applications 
pertaining  to  multiple  programs  where  nor:e 
of  the  programs  require  a  breakdown  b\ 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  fa!  and 
the  resf>ective  catalog  number  or  eai  h  i.ne  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs 

Lines  1-4,  Columns  (c)  through  (g). 

For  new  applications,  leave  Colum.ns  !c) 
and  (d)  blank.  For  each  line  entry  in  Qjlumns 
(a)  and  fb),  enter  in  Columns  (e),  (fl-  and  fgi 
the  appropriate  amounts  of  funds  needed  to 
suppxirt  the  project  for  the  first  funding 
period  {usually  a  year). 

For  continuing  grant  program  applications. 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  gmnt 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this 
Otherwise,  leave  these  columns  blank  Enter 
in  columns  (e)  and  (f)  the  amounts  of  fjnds 
needed  for  the  upcoming  period  The 


amountfs,!  in  Cxuumn  fgl  should  be  the  sum 
i)f  amounts  in  columns  e,  and  (f). 

For  supplemental  ,erccf.^'  and  changes  to 
existing  grants,  do  no«  u-^e  '"-  iumns  (c)  and 
:d'  Enter  m  C>olumn  iP)  the  a.Tiount  of  the 
i.ncrease  or  decrease  of  Federal  funds  and 
enter  in  Qsiumn  (f/  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
( jjiumn  ig)  enter  the  new  total  budgeted 
atTinunt  fFederai  an,d  non -federal)  which 
!.''i;  iudes  the  total  previous  authorized 
Dbiigptpd  ajT.nunts  plus  or  minus,  as 
nppropr.ate,  the  amounts  shown  in  Columns 
:(•!  and  fn  The  amount(s)  in  Column  (g) 
sh:)uid  not  equal  the  sum  of  amounts  in 
Qjiumns  (ej  and  (f). 

Line  5 — Show  the  totals  for  all  columns  used. 
Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-l— Show  the  totals  of  Lines  6a  to  6h 

in  each  column. 

Line  6j — Show  the  amounts  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  Bj  For  all  applications  for  new 
grants  and  contmuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  {1H4},  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A  Qjlumns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narra'ive  statement  the 
nature  and  .source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non -Federal-Resources 

Line  8-11— Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contnbutions  are  included,  provide  a 
brifcf  explanation  on  a  separate  sheet. 

Column  (ai — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
r.M-essarv 

C<3lum.n  ib) — F.nter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-- Enter  the  amount  of  the 
State  s  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  iitate  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d; — Enter  the  amount  of  cash  and 
m  kind  contnbutions  to  be  made  from  all 
other  sources, 

C^jlumn  (e) — Enter  totals  of  Columns  (b), 
ic)  and  (d) 

Line  1 2— Enter  the  total  for  each  ot 
Columns  (b)-{e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — ^Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  f>eriods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — ^Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachnient  C. —  ,\<,.ieuranre»— Non- 

CoiUtru  1 1 1 1 )  n  P  r  0  )i,'  a  r:u 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  MtaUtth  tafafuank  lo  praiitbtt 
wnplovBM  from  using  thaii  po«jtion«  ftw  a 
purpoM  that  coojtlrntM  or  praaanti  th« 
appMnaca  of  panonai  or  nrpniratignaJ 
coaAict  of  iDtarast.  or  panoaal  |aui 

4^  Will  initiate  and  complete  the  worli 
within  tha  appijcabia  tunafraoM  after  rnreip 
of  approvsl  oi  iba  awarduif  t^fi^cy. 

5  Will  comply  with  the  Intergnvwrnmentai 
PersonnaJ  Ac*  of  1970(42  U  S.C  4728-4'S3 
relating  to  prescnbed  standard*  for  mart 
rvrstems  tor  jaogxna*  fiindad  uiider  oca  ai 
the  nmataan  itatutat  or  rifulatiom  spm-^f}*xi 
in  Appendix  A  at  OPM't  Standards  for  t 
Men!  Syitsm  of  Parsonaai  AdmlTiisTrutiDn  55 
CFR  part  900.  Subpart  F). 

8  Wiil  cnnrpty  with  aii  Fmieni  itm^df^ 
rpiating  to  aondiacriminaiion.  THea^  .nc!\Ki»" 
but  are  art  limited  to:  (ai  T'stla  VI  o*  the  Qvii 
RightJ  Act  of  1964  (Pub.  L  »»-352j  whu.h 
prohibits  discrvmination  on  tha  basis  of  mem 
color  or  nationa]  origin;  fb)  TU!a  !X  ot  rha 
Education  Amendroants  of  1*72.  a^  aro«nde«i 
(20  use.  16ai-16«3  and  16»5-l«fl«!   whu  h 
prohibits  discrimination  on  tha  basir  of  lei 
(c)  Section  504  af  the  Rflhabilitatwn  ^a  of 
1973  as  amended  (29  U  .S  C  794!  wh;-  h 
prohibits  disrnminafion  on  (he  besis  '^f 
handicaps:  (d)  tne  Age  Dismmmarion  ,*,(  i  n! 
1975.  as  amended  (42  L'  S  C  610l-62!)'l. 
which  prohibits  discrmna'ion  on  t*><?  ^H^-t 
of  age:  le)  tha  Drug  Abusr  OfRre  a-j  i 
Treatment  Act  of  iq-'Z 'Pub  L  92-255;  as 
amended,  rela'sng  to  noTidiscniiii.-.k'inn  at' 
the  basis  of  drug  abuse;  (fl  'he 
Cnrnprehensi'va  Alrohn!  Abuse  and 
Alcoholism  Pretention  Trwatment  a-  '. 
Kehabiiitatlon  Artof  1970  :Ptjb  L  <*1--6J<S 
as  amended,  rehiting  to  nor.dacrrairLa*;  sn  ir, 
the  basis  of  aicohol  ab^ise  oi  akT)hoi;iiir,  'jc' 
SS  523  and  527  of  the  Public  Hea!?b  Sat.;,  p 
Act  of  1912  (42  L'.S  C  290dd-3  and  290ee~ 
3;.  as  amended,  relating  to  confident'al'y  ^f 
aicohol  and  drug  abuse  patien!  rw^oris.  ;b; 
T;rle  VlIT  of  the  Civ;!  R.ghft  Act  of  1^8  42 
U  .S  C  3601  at  seq  ),  as  ameixiwd.  rt»!al;i:g  'i 
nundiscTimination  ;n  the  wie.  renta.  or 
f'nannng  of  housing  '.l',  anv  o'her 
n  on  d.f!cn  mi  nation  prwrisjon*  in  Ihr  rv:i«cific 
sta^itpi's'i  undfr  whi<  h  appticanari  for 
Federal  ass.sunca  is  b«.-ng  loade,  and  <  » the 
requmimaQts  of  any  othar  iU}BOM(.nniii:<tt)«n 
statutpfsl  wh«J>  mav  appiv  lo  th* 
application. 


7  Will  comply,  or  haa  ahtiady  complied. 
with  the  recjuiranianta  of  TltJaa  II  and  HI  of 
'he  i)Tiiiorm  RaUxaUo*  AssiaUBca  and  Haa) 
Pnipertv  Acquiaiuon  Policiea  Act  of  1970 
.}'-'^tk  L  91-646)  whMih  provide  for  fair  and 
('quilabie  txsatment  of  persona  dispUcad  or 
whose  property  i»  au)Ukxad  as  ■  result  of 
Federal  or  mderally  aaatsted  programs.  Th«s« 
n?q-.!r"ments  app<y  to  all  interaaU  m  real 
ornyifiT*.y  acquirad  for  proterl  purposes 
f'^fjrirdiHsg  of  Fedanil  partit)[)ati«3n  in 

pi,:rr  bases 

8  Wtil  compiy  with  the  provisions  of  liie 
Hat(  h  Act  (5  VjS.C  ISOl-lSO*  and  7324- 
"328;  which  limit  the  political  activuws  of 
empir>vB«s  whoae  principal  enipioymant 
9(:t[v;*if»s  are  fu.idtid  in  whole  or  in  part  with 
FfwifTTil  ^^nds 

y   Will  compiv,  as  appiKiibie.  with  the 
p'nv:},:ons  of  the  Davis-Ba(  f!C  At  t  ,40  V.S  C. 
i."fi8  to  27(5a-7),  the  Copeland  Act  '.40  U.Sf. 
:'6f  and  18  I'  SC  B74K  and  the  Contract 
Wirk  Hours  and  Safety  Standards  Act  (40 
i    ,S  C  127-3331  regarding  labor  standar.-is 
fur  fefi*^rallv  8«s;^t(»r*  r-on^truction 

!0  W:ll  cotnplv   :f  applicable  wi'h  flood 
:s^.nrirf  purrrhase  requirements  of  section 
V.lJ'ai  of  the  Fiood  Disaster  Protection  Art  r;f 
li^rs  'Pvib  L  93-234)  which  require* 
recipients  in  a  8p«?c.dl  flwid  hazard  an>a  to 
participate  ;n  the  pragram  and  to  purchase 
flood  inr:r;i-re  if  the  total  cost  of  ;n.<urahlp 
constraction  and  scrjuisition  ia  $10  OOO  or 
mnre. 

1 1   Wii)  comply  with  envinjianantai 
standards  which  may  be  prescribed  pursuant 
ni  'he  fill  lowing  (a)  Instiration  of 
°r ,,  i'lnmentai  quality  control  mea-iur** 
>.:)'lRr  tne  National  Environmantal  Policy  Ad 
if  1 9K9  ,  Fbih   L  91  - 1 40  j  and  EwKTutive  Onier 
(EO)  11514  ib)  notification  of  violating 
facilities  pursuant  to  EO  1 1738.  (c)  protection 
i'  wf>t.  .;i  Is  pvicsuanf  to  EO  11990.  (d) 
fva  ;,ation  of  flood  bazarda  m  floodptains  m 
•n.i  'irianca  wi'h  EO  119WI.  (e)  assurance  of 
pr'  >"  ;  cnnsistenrv  with  !h»»  approved  .State 
mana8er;flnf  orogram  be'veioped  under  the 
Gjis;.!;  Z.iTn«  Manfl«eRM)nt  Act  of  1972  (15 
L:  .S  ;,.  :45'I  at  <mc  j.  (tl  confcjrmitv  of  Fedeni! 
actions  •;   State  Kll^ar  Air)  Impiemeritation 
Plans  ujKJer  Section  1 76(c)  of  the  Clear  Air 
Act  of  1955   as  amendwd  [42  U  SC.  7401  et 
leq.);  Cgj  pro"«i  f^on  of  undwrrground  wtrrre^ 


of  drinking  water  under  tha  Saia  DrlailBf 
Water  Act  of  1974,  as  amended.  (Pub.  L  93- 

523).  and  (h)  protection  of  endangered 
species  undar  the  Endangered  Species  Act  of 
1973,  as  amended.  Pub.  L.  93-2051. 

12  Will  comply  with  tha  Wild  and  Scenic 
Kiver?  At;t  of  1968  (16  U  S.C.  1271  et  taq.) 
n»Iated  to  protecting  componenU  or  potentiil 
ccinponerits  of  the  national  wild  ud  acanic 
rivers  system. 

13.  WiU  assist  tha  awarding  agency  In 
assuring  compliance  with  Section  106  of  the 
National  Historic  Praservation  Act  of  1966.  aa 
ajnended  (16  U.S.C.  470).  EO  IISM 
(identificatioa  and  protection  of  historic 
properties),  and  tha  Archaeological  and 
Historic  Prwervatifm  Act  of  1974  {18  US  C 
4f>9a-l  et  saq.). 

14  Will  comply  with  Pub  L  83-348 
rrigarding  tha  protection  of  human  lubiacts 
iiivoivad  in  resaarch.  davelopment.  and 
related  arftvitiaa  supported  by  this  avrvd  of 
Hss-stanra. 

15  Wiil  corapiv  with  the  Labonitc»r/ 
A.nimai  Welfare  Act  of  1966  (Pub  L  89-M4 
a.s  amended  7  U  S  Q  2131  et  seq.)  pertaiamg 
to  the  rart"  handling,  and  treatment  of  warm 
bio<'.d"d  animals  held  for  research,  teaching, 

(  r  (ithi-r  ai  tivities  supported  by  this  award  of 
assii'atKaj. 

16  Will  complv  with  tha  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  4«01  el 
spo  1  which  prohibits  tha  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

1 7  Wiil  cause  lo  be  performed  the  raquirfd 
fi'ihnc  lal  and  compliance  audits  tn 

e:  rordance  with  the  Single  Audit  Act  of 
1964 

18  Will  comply  with  all  applicable 
recjuirements  of  all  othffr  Federal  laws. 
exec-u'ive  orders,  regulations  and  poliriM 
g'.\  prr.i::g  this  program. 

,S:gnot.,rp  of  Authorized  Certif-.-ing  OffidaJ 

.*.pii, leant  Qrganiz;it)on 


Date  Submitted 

BIUJHC  COOK  «V««-(n-M 
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Attachment  D 


U.3.  Department  of  Health  and  Human  Services 


Certificatfon  Regarding  Drug-Free  Workplace  Requirements 
Girantees  Ottier  Than  Individuals 


>rc' vtdsrg  !h#  CP''"*  I  tic  av  ■■>'■■: 

'  ■.K^  4;aT<.  F^n  /6,Su^7^ar^ 
icancc&lhal  Ibcy  wiHmai.itaut 


By  jigning  and/or  sobrrlWfig  tMs  •ppflcation  or  grani  agre^-rient.  lh«  grantee  ti 
•at  out  t>e(ow. 

Thiscerlificaiin»>isreqiiifedbyregttlar>OBSimpitnicntinf!!hcDn:i;  Fftc  WorkpiaccAci  i 
F  The  reguiationi.  published  in  (he  May  25.  VW  Federal  Register,  require  ccrtificatioD  bv 

a  drug-free  workplao:  Thecenificalionscl  out  bclovk  isa  maiertijl  r-prtsrntalioooffactup^n  *hu  i  rdiancc  will  he  placed 
when  ihc  Deparltnen!  of  Health  and  Human  Services  fHHS)dricrnr,ncs  to  award  the  grant  V  n  •  !.;'cr  determined  that 
the  graniec  kno*nngJy  rendered  a  faiie  certincation,  or  oihcri,v^  ■.mlarc'i  ;ne  rcq-jircrnen!'  . -f  ihr  Drug-Free  Workplace 
Ad.  HHS,  inaddilion  tony  other  remedies  available  to  the  Fcdir4i  GT-rrnrnerr  rr:;v  i^ik  n  aciton  duihorizcd  under  the 
Drug-Free  Workplace  Ac!  False  certification  or  violation  of  the  ce  iifcaii.n  shaii  r<c  g;i  ur  h  for  suspension  of  paNTnenis, 
suspension  or  tcrmiaalKja  of  giana,  ai  govcrnaicntvk-Kk  tuspcnsior:  or  drbarment 

Workplaces  under  graius,  lor  graalcesaher  liua indwduaU.  tie  d  r.u  be  idtniilied  un  ihc  ccrtificaiion.  If  kitowwn,  they 
maybcidentified  in  the  grant  application.  Ifthcgranlcc  docs  not  ui-nr.fv  :hc  wnrii;it,icr^  af  rhc  ''vr  -f  .r ';'ii cation, or  upoa 


award,  if  there  ls  no  application,  the  grantee  must  keep  the  idenii!;,  cf  :>,c  vtork, 
information  available  for  F.^dcral  inspection.  Failure  to  identify  all  knowTi  wor  kpL-..: 
drug-free  workplace  requirements 

Workplace  ideniificarions  must  incfaidc  the  actual  addrcis  of  bu  .iincs  (   r  pa.-t 


iccis)  on  fat  in  ii;,  uiiKX  and  make  the 
:  s  constitutes  a  violation  of  the  grantee's 

iinii)  or  other  sites  where  work 


under  the  grant  takes  place.  Categorical  descripjioas  may  be  used  ur  g.  ali  vchi  Jcs  sf  »  jt,  <v  transit  authority  or  State 
highway  depa^inaent  while  in  operation.  Stale  employees  m  each  lot  ;*;  u  -■cr  pi.  v-nc  r ;  .  fi.  r  fxrrformers  in  concert  haHs  or 
radio  studios.) 

If  the  workplace  identifed  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agcnc7  of 
the  changc(^),  if  it  previously  identified  the  workplaces  m  question  (sec  above). 

Definitions  of  terms  m  the  Nonprocurcment  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification  Grantees'  attention  is  calkd  in  panicular,  to  the  following  definitions  from  these 
rules: 

"Controlled  substance*  means  a  controlled  substance  m  Schedules  1  through  V  of  the  Controlled  Substances  Act  (21 

use  812)  and  as  further  defined  by  regulation  (21  CFR  I3m.n  through  1308.15). 

'Canvietion"  means  a  fimfrag  of  guilt  fincbding  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violation^  of  the  FcJt  r.i'  or  State  criminal  drug  statutes; 

'Criminal  drug  statute'  means  a  Federal  or  non  Federal  en;  .!'-.. i  <»  .  iu-  :  .  iKing  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance. 

'Employee'  means  the  employee  of  a  grantee  directiy  engaged  ir<  the  f:>cr!orman^e  of  work  under  a  grant,  including:  (i) 
All  'direct  charge'  employ :jes;  (ii)  all  "indireci  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (lii)  temporary  pcr^mnel  and  consi.lJants  A'ho  are  directly  engaged  in  the  performance  of 
work  under  the  gra.nt  and  who  are  on  the  grantee  s  pavTol!  Thu  de nmiii  .n  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  pa\Toll:  or  employees  of  subrccipicnts  or  subcontraaors  in  covered  workplaces). 

The  grarrtea  certifies  that  H  will  or  will  continue  1 1  provide  a  drug-free  workplace  by 

(a)  Publishing  a  statement  notifying  cmpifivecs  !,h.  the  unlawfu-  rriaru.aLturc,  Oiiiritiuuon,  dispensing,  possession  or 
u->e  of  a  anntroUed  substance  is  prohibited  m  the  gran;  e  s  workpie  ;c  .:>i.:  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition. 

(b)  Establishing  an  ongoing  drug-free  awarcncvs  propram  lo  infur;n  t:r,ployecs  about: 

(1)  The  dangers  of  drug  abuse  m  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  a.ssi.stancc  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requircnacnt  that  each  cmpiovce  lo  he  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
S:aicnient  required  bv  par:'.graph  (a). 

(d)  Notifying  the  empj.  ycc  m  the  siaierrcnt  rci.  ;ir:d  hv  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will 

(I)  Abide  by  the  termi,  of  the  staicmcn;.  and.  d   N  ;  S  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  cnmma!  drug  statute  rccurnng  in  the  workplace  no  I.-ait  than  five  calendar  daw  after  such  conviction; 

it;  N'it.f>ing  the  agcnc,  m  wriling,  *iih  =  n  un  ca.t  n  .ia^  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
emplovee  or  othcrai.se  recurving  actual  notice  of  such  uinuaion.  Employers  of  convicted  employees  must  provide  notice, 
including  p<,suion  title,  ts.;  every  grant  olTiccr  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  wtirking. 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  numbcfs)  of  each  affected  grant; 
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I'n  Jik.?.i  ~nf  r/  "-r  f  lUouing  actioni,  withiu  30  calendar  days  ofrcceivi-x  nouce  urdc-  sjSparairrarH  (d)(2).  wih 
rjsped  10  sta  CTp.   -f ;  *i  '  ls  w  convicicd: 

fl.'TikiEgar?:  :t'--'  :  ;<'■>■  "-'.r  action  against  such  an  employee,  up  to  ar,  J  la..  .li^rg  icrcinauon,  coosiittni  *r.h  th; 
r:q  jL'CEcnrs  of  'ik:  Rer,3'^..  \i  n  Acl  of  1973,  as  amended,  or,  (2)  RequL-ir.g  s-.n  trcp^ovtf  ^:o  pariicipa'.e  saitsfactn-;  . 
L=  a  drug  ab'.se  assis.'ar,.;  or  rrr-.abiljtalion  program  approved  for  such  puri>-vf  -  *-;■  a  H-J-"a'  Siast  or  kxa;  hea;;r;  u- 
eoforcetnen!,  or  c[bf  app-  ^p-;  Me  agency, 

(ji  Making  a  gxxi  fa:  h  cf    r'  locontbue  tomaintaio  a  drug-free  workplace  througi-.  urpicmcQiaiion  of  pajagrapOi  a 
(b:  'C!,  (di  'i;  and  (0- 

TTie  grantee  may  intert  m  the  apace  p-ovdec  be  d^  t^e  s  'e  s^  *o--  the  pcio-rnance  o«  work  done  in 

connection  wHh  the  tpeci^c  gr»nf  i„se  arjc^-^e-'s   '•  nee':!ed;; 


Plact  of  Perfortnancf  •  S:-t<"',  idd-TM  Citv.  Coun;v.  Suu.  ZIP  C<>de)_ 


m  /iif  r/iflf  are  not  identified  here.    . 


SCCUODS  ''':  6V;i 
poji:  for  STATT-V 
For  the  Dcpa-'tr-:; 
Ovcrs;zh:,  Of'.c;  :■ 
Icdcpccirricc  A.t 


and  (J    :    i-d  76.635(a)(1)  and  (b)  provide  thai  ^  Fcdira:  a^cncv  ir.a^  designate  a  c^nira;  rtcrip, 
-.r  A\'-:  \Ta~F  aIF^'^O'  aTTF  cr^'\r,..j  ^  -^   ar.d  f'-'r  oouflcauon  of  crLmma!  drug  U'n^ic'i',?n- 


-'•'  Hta;;h  »: 

1  4  J  „,,.-,-.  . 


'   H 


:jn  :>:• 


cen:ri.  ::cx  "!  p'-.ri:  L^   Di-.ision  of  Grants  Management  a.-^d 
AcquisjMoa,  Department  of  H-a/r.  a-.d  H.~-a.-:  Srroces.  Roc:rr.  'TT)    :::« 


L>;.uib;wa,  DC.  20201. 


tX;MO  Formir:     Re.1*«!  Miv  )<>*>' 
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Atti.chmen!  E — Certifitj*tjc>n  Ro;;arHiRg 
DehamiPnt.  Sunpeasion.  ind  Other 
RMponsibiiif}'  Muflprn — Prvaary  CoM-rttd 
Tr8n*«rtion« 

Bv  si.e: 


".«  arid 


'r^^«;c 


^t 


pai:.L  pnu!  i'".  a(,;  cir'Tfin  »■  w'l  4  ->  ,'  ,'R  P;;^* 

76,  certifies  to  the  best  of .'«  irj:v.  ><iHf  an  1 
believe  that  it  and  lt»  prin    ,,>±ih 

(a)  Are  not  presently  dp  ">*.rrB;;  >  ,s  -r  >  1 

proposed  for  debamwrrt,  iitn  ar"d  m^n;  oIp, 
or  voluntanly  excluded  from  cnver»-d 
♦ransactions  by  my  Federal  Departmect  oi 
agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  bean  convicted  of  or 
had  a  civil  judgment  rendeted  against  them 
for  commission  of  fraud  or  a  criminal  ofliense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transactions;  violation  of  Federal  or 
State  antitrust  statutes  or  commissian  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  cr ;  ,f  a;; 
H  ith  commission  of  anv  of  the  >jffM-;  mjs 
enumprafed  in  pBrBgraph  (T)(l);  of  ',r;;s 
certincation;  and 

(d;  Have  not  within  a  3-veer  per:;,d 
preceding  this  application/proposa!  hed  one 
or  more  public  transactions  (Ppderai   S'atp  ;■: 
iocal)  terminated  for  cause  or  default 

The  inability  of  a  person  to  provide  the 
certification  reqnired  above  will  not 
necessardy  result  in  denial  of  participation  sri 
this  covered  transac'icn  If  necessary,  the 
prospect;^  participant  shall  submit  an 
explanation  of  why  it  cannot  prov.d*  the 
certification.  The  certifcation  or  explanati  „n 
wil!  be  consideird  m  connection  with  the 
Department  of  Health  and  Human  Ser.ices 
(HHS)  determinttion  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participen*  to  ftiTsish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  partiripBtion  ir^: 
this  transaction. 

The  prospective  primary  perfit  ipant  agn-es 
that  by  submitting  this  proposal  it  w:!l 
mciuda  the  clause  entitled  "Certiflcatinn 
Regarding  Debarment  Suspension. 
Ineligibility,  and  Voluntary  Exclusion- 
Lower  Tier  Covered  Transaction,  "  providf.i 
below  without  modif.catioD  m  all  lower  t-er 
covered  transactions  and  in  ail  soIk  itations 
for  lower  tier  covered  transactions. 


(jsrtifkiitinii  Regarding  Defc-armwit 
StwpenKton,  hietjgibihty  tnd  Vofinii-^ 
Exciufiinn — L»mm  Jtar  {"overed 
Tran»i«(,Sionii  fTo  'fW  Supplim:!  la  !  r.,n>r  T-rn 
Part-uipftntii) 

''v  signing  and  su.  ,;  ••  -.  fhls  lower  tier 
:  -!  posal,  tbe  prospeaive  .ower  Her 
la-xipant,  as  defined  in  45  CFR  part  76, 
v>ertifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  sarticipation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prosp-ective  lower  tier 
participant  is  unable  to  certify  lo  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospMSctive  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  imJud^  this  r  I»-.<p  »-■  'ifled 
"Certific8ti.-^n  Regarc:ns  D«-:,n--::iunt, 
Suspensi -n  ir.<'  \K;b!lity.  and  Voluntary 
Exclusicr.-    1  -  w.  ►  -  Tier  Covered 
T  .i^vi  *:   ;;';     w    nout  modification  in  all 
lnw«r  ler  xvered  frtiisactions  and  in  all 
soix  ■.•ot.i'iR.'i  UiT  ,;!'wn„r  tier  covered 
i.'Bii.saft,,,'. !"._■!, 

Artachnient  I — Certifu  shd-.  .kfiarHing 
Lobbying 

Cenifxoli'yn  for  CGntrivt"!.    .rtixts.  Loans, 
nrd  CccpemtnT  Agreerrer.ts 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  binds  have 
been  paid  or  will  be  paid ,  by  or  on  behalf  of 

the  undersianed,  to  anv  person  for 

inf.ueriCitg  or  attempting  tn  influt^:.,;  f  an 
afficer  at  empioywe  of  anv  a?,«'>.;  -,    a  Member 

of  Coi'.gress,  an  officer  or  f-~  , .ee  of 

Vki-iT'^si,  or  an  err:nir.ve»> : ,'  t.  V.-rabffr  of 
(knif'^'ss  m  connoction  w, ■:■  'fie  ,)wgrdir>gof 
anv  Federal  contract,  the  n,<i»..ngof  any 
Ferieraf  grant,  the  making    f  any  Federal 
locn,  tnp  eatmng  into  of  i-iv  cooperative- 
Hgreement.  and  'he  extension,  contimratioB, 
rpnewai,  ampnirripnt  or  modification  of  any 
FedfTs!  cnntra'-t  gTH-'  Joan,  or  ctXTperattve 
»»gTeem«nt 
>2.  if  ans  ^unds  other  than  Federal 
p;  r  ;  nated  funds  have  been  paid  or  will  be 
pa.vi  to  e-\\  person  for  influencing  or 
,1  "n^. pf  1  g  •  1 ,.  :  n r  1, cnce  an  officer  or 
*»r:i;,,,'VPf5  of  anv  ag'--v,  a  Member  of 
(1<  rscrt  is    in  iff;  nr  or  employee  of  Congress, 
ir  d.i  !'n  ;  ,  %"p    '  a  MemlJer  of  Congress  in 
ccn.r! !;.  n  w.vt.  th.s  Federal  contract,  grant. 


lean  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Staedard  Fomi-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  hiduded  in 
the  award  documents  for  all  subeward*  at  all 
tiers  (including  subcontracts,  subgrants.  and 
contracts  under  grants,  loans, 'and 
cooperative  agreements)  and  that  all 
sutwecipients  shall  certify  and  disclose 
according. 

This  cariification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SI  00.000  ftw 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insumnct 

Tbe  undervigned  sUtes,  lo  tbe  best  of  bis 
or  her  knowledge  jnd  beiiet  that 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  infiuencing  or  attempting 
k>  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
iiwtruGtiorw. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 


required  statement  shal 


'^'ect  to  t  civil 


penalty  of  not  less  than  J   0  txm  and  not  more 
than  SlOO.OOO  for  each  sudi  failure. 

"^,';j,r.*'    re 
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ArtaLbniEnl  G — State  Single  Fo;Kts  ul 
Conlsci 

AnzoTa 

Ms.  Janice  Dunn,  Arizona  State 
Clearinghouse,  3800  N  Central  Avenue. 
Fourteenth  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1 315 

Arkansas 

Mr.  Joseph  Gillesbie,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Ser\ice,  Department  of  Finance  and 
Administration.  P  O  Bex  3278,  Little  Rock. 
Arkansas  72203,  Telephone  (501)  371- 
1074 

California 

Glenn  Stober  Grants  Coordinator,  Office  of 
Planning  and  Reseerch,  1400  Tenth  Street, 
Sacramento,  California  95814.  Telephone 
(916)  32.3-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520.  Denver,  Colorado  80203.  Telephone 
(303)866-2156 

Connecticut 

Under  Secretarj',  Attn:  Intergovemmpnial 
Review  Coordinator,  Ccmprehensive 
Planning  Division,  Office  of  Policy  and 
Management,  80  Washington  Street, 
Hartford.  Connecticut  06106-4459, 
Telephone  (2C3)  566-3410 

Delaware 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of  Contact. 
Executive  Office  of  the  Mayor,  Office  of 
Intergcvemmental  Relations,  Room  416, 
District  Building,  1350  Pennsylvania 
Avenue  N\V.,  Washington,  D.C  20004. 
Telephone  (202)  727-9111 

Florida 

Karen  McFarland,  Director,  Florida  State 
Clearinghouse.  Executive  Office  of  the 
C-ovemor,  Office  of  Planning  and 
Budgeting,  The  Capitol,  Tallahassee, 
Florida  32399-0001.  Telephone  (904)  488- 
8114 

Georgia 

Charles  H  Badger,  Administrator.  Georgia 
State  Ciearir.ghouse  270  Washington 
Street  SW.,  Atlanta,  Georgia  30334, 
Telephone  (404)  656-3855 

Hawaii 

Mr  Harold  S,  Masumoto,  Acting  Director, 
Office  of  State  Planning,  Department  of 
Planning  and  Economic  Development, 
Office  of  the  Governor  State  Capitol- 
Room  406,  Honolulu,  Hawaii  96813, 
Telpphone  (808)  548-5893.  FAX  (808)  548- 
8172 


]]• 


-  Berkshire,  State  Single  Point  of  Contact. 

Off :  f>  »'  *.hp  f-c  ^ .  T'-.or.  State  of  Illinois. 
S;  r.ngf.t  a,  i.i,nc,s  62706,  Telephone 
(217i782-«639 


Indiana 

Frank  Sullivan,  Budget  Director.  State  Budget 
Agency,  212  State  House,  Indianapolis. 
Indiana  46204.  Telephone  (317)  232-5610 

Iowa 

Steven  R  McCann,  Division  for  Community 
Progress.  Iowa  Dejjartment  of  Economic 
Development,  200  East  Grand  Avenue  Des 
Moines,  Iowa  50309,  Telephone  (515)  281- 
3725 

Kentucky 

Debbie  Anglin,  State  Single  Point  of  Contact. 
Kentucky  State  Clearinghouse,  2nd  Floor 
Capital  Plaza  Tower,  Frar:kfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

State  Single  Point  of  Contact,  Attn  Joyce 
Benson,  State  Planning  Office.  State  House 
Station  #38,  Augusta.  Maine  04333, 
Telephone  (207)  289-3261 

Maryland 

Mar>'  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning.  301  West  Preston  Street. 
Baltimore.  Maryland  21201-2365, 
Telephone  (301)  225-4490 

.Massachusetts 

State  Single  Point  of  Contact  Attn  Beverly 
Boyle,  Executive  Office  of  Communities  & 
Development.  100  Cambridge  Street.  Room 
1803,  Boston,  Massachusetts  P2202. 
Telephone  (617)  727-7001 

Michigan 

Milton  O.  Waters,  Director  of  Operations, 
Michigan  Neighborhood  Builders  Alliance, 
Michigan  Department  of  Commerce, 
Telephone  (517)  373-7111 

Please  direct  correspondence  to;  M&r.ager. 
Federal  Project  Review,  Michigan 
Department  of  Commerce.  MichigriR 
Neighborhood  Builders  Alliance.  P  O  Box 
30242,  Lansing,  Michigan  48909, 
Telephone  (517)  373-6223 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  Office  of  Policy 
Development  421  West  Pascagoula  Street, 
Jackson,  Mississippi  39203,  Te.ephone 
(601)960-4280 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse. 
Oifice  of  Administra'.ion,  Division  of 
General  Services,  P  O.  Box  803,  P.ocm  430. 
Truman  Building,  Jefferson  Citv,  Missouri 
65102,  Telephone  (314)  751-4834 

Montana 

Deborah  Stanton,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning.  Capitol  Station.  Room 
202— State  Capitol,  Helena,  Montana 
59620,  Telephone  (406)  444-5522 

Nevada 

Department  of  Administration,  State. 
Clearinghouse,  Capitol  Complex,  Carson 
City.  Nevada  89710,  ATTN  John  B. 
Walker,  Clearinghouse  Coordinator 


.Ntw  }ia.^,pi>^.;re 

Jeffery  H  Taylor,  Director.  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Barry  Skokowski,  Director.  Division  of  Local 
Government  Services.  Department  of 
Community  Affairs.  CN  803,  Trenton,  New 
Jersey  08625-0803.  Telephone  (609)  292- 
6613 

Please  direct  correspondence  and  questions 
to:  NeUon  S.  Silver,  State  Review  ProceM. 
Division  of  Local  Government  Services.  CN 
803.  Trenton,  New  Jersey  08625-0803 
Telephone  (609)  292-9025 

New  Mexico 

Aurelia  M.  Sandoval,  State  Budget  Division, 
DFA.  Room  190,  Bataan  Memonal 
Building,  Santa  Fe,  New  Mexico  87503. 
Telephone  (505)  827-3640.  FAX  (505)  627- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  cf 
the  Budget,  State  Capitol,  Albany,  New- 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Bagget.  Director, 
Intergovernmental  Relations,  K  C 
Department  6f  Administration,  116  W 
lones  Street,  Raleigh,  North  Carolina 
27611,  Telephone  (919)  753-0499 

-North  Dakota 

William  Robinson,  State  Single  Point  of 
Contact,  Office  of  Intergovernmental 
Affairs,  OiTice  of  Management  and  Budget. 
14fh  Floor.  State  Capitol,  Bismarck,  North 
Dakota  5S505,  Telephone  (701)  224-20&4 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43265-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Daniel  W  Varin,  Associate  Director, 
Statewide  Planning  Program,  Departmer.t 
of  Administration,  Division  of  Planning, 
265  Melrose  Street.  Providence,  Rhode 
Island  02907.  Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 
to:  Review  Coordinator.  Office  of  Strategic 
Planning 

South  Carolina 

Danny  L.  Cromer.  State  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
Governor.  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carclina  29201, 
Telephone  (803)  734-0493 

South  Dakota 

Susan  Comer  State  Clearinghouse 
Coordinator,  Office  of  the  Governor.  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone  (605)  773-3212 
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Tonness«)e 

Charles  Brown.  State  Single  Pouil  of  Contact. 

State  Planning  Office.  SOO  Charlotte 

Avenue.  309  John  Sevier  Building. 

Nashville.  Tennessee  37219.  Telephone 

(615)741-1676 

Texas 

Tom  Adams,  Governor's  Office  of  Budget  and 
Planning,  P.O.  Box  12428,  Austin.  Texas 
78711.  Telephone  (512)  463-1778 

Utah 

Utah  State  Oearinghouse.  Office  of  Planning 
and  Budget.  ATTN:  Caroivn  Wright,  Room 
116  State  Capitol.  Sai'  l-At:-  City,  Utah 
84il4,  Telephone  (SOI;  5Jft-153S 

V  rfrtr.ont 

Bernard  D.  Johnson.  Assistant  Director, 
Offiv-e  of  Policy  Research  *  Coordination. 
Pavilion  Office  Building.  109  State  Street, 
Montpelier.  Vormont  05602.  Telephone 
(802)  828-3326 

\'."s;  Virginia 

fr^d  Cutlip,  Director.  Community 
Development  Division,  Governor's  Office 
of  Community  and  Industrial 
Development,  building  «6.  Room  553, 
Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Vv^illiam  C.  Carey,  Federal/State  Relations, 
ICA  Rslations.  101  South  Webster  Street, 
P  O.  Box  7864,  Milwaukee.  Wisconsin 
53707,  Tolephono  (608)  266-1741 

Please  direct  correspondence  and  questions 
to:  William  C.  Carey,  Section  Chief, 
Federal/State  Relations  Office,  Wisconsin 
Department  of  Administration.  (608)  266- 
0267 

Wyoming 

Ann  Redman,  State  Single  Point  of  Contact. 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building.  Cheyenne.  WyominR  82002. 
Tnlf-phone  (307)  777-7574 

1  r?rritorie« 

Guam  I 

Michs';]  J  Reidy.  Director.  Bureau  of  Budget 
and  Management  Research,  Office  of  the 
Gcvemor.  P  O.  Box  2950,  Agana,  Guam 
969:0.  Tolephona  (671)  472-2285 

r.'crthem  Mariana  Islands 

StatP  Single  Point  of  Contact.  Planning  end 
Budget  Cffic;;,  Office  of  the  (jovemcr. 
Sainan.  CM,  Northern  Manana  islands 
96930 

ruer*o  Rico 

Patria  Custodio/Israe!  Soto  Marrero, 
Chdirman/Direrrtrr.  Puerto  Rico  Planning 
Board,  Minillos  Government  Canter.  P  O. 
Box  41119  San  Juan.  Puerto  Rico  OC340- 
9986,  Telephcnc  (300j  727-444 

Virgin  Islands 

Jose  L.  Cscrge,  Dircc'sr,  Off'ce  of 
Management  and  Dcdget,  No  32  &  23 
Kongens  Gad?.  Charlotte  Amalie,  V  I. 
r.r^ir  ,  T-'-aph-jno  (809)  774-0750 


A; 


nenl  H 


The  following  DHHS  rej^lations  apply  '^ 

all  applicants/ grantees  under  the  Training 

and  Technical  Assistance  Program 
Title  45  of  the  Code  of  Federal  Regulations 

Part  16 — Procedures  of  the  Departmental 
Grant  Appeals  Board 

Part  74 — Administration  of  Grants  (non- 
governmental) 

Part  74 — Administration  of  Grants  (state  and 
local  governments  and  Indian  Tribal 
affiliates): 

Sections 

74.62(a)  Non-Federal  Audits 

74.173  Hospitals 

74  174(b)  dthar  Nonprofit  Organizations 

74.304  Final  Decisions  in  Disputes 

74.710  Real  Property,  Equipment  and 

Supplies 
74.715  General  Program  Income 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  form 
Eligibility  for  Financial  Assistance 

Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80 — Non-discrimination  Under  Programs 
Receiving  Federal  Assistance  through  the 
Department  of  Health  and  Human 
Services 
Effectuation  of  Title  VI  of  the  Civil  Rights 
Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs 

Part  86 — Nondiscrimination  on  the  basis  of 
sex  in  the  admission  of  individuals  to 
training  programs 

Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Program.s  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cofiperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register.  March 
11. 1988) 

Part  93 — N'ew  Restrictions  on  Lobbying 

Part  100 — Intorgovemmenfa!  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment  I 

Checklist  for  Use  in  Subn\i'.ing  OCS  C^rant 
Applications  [Ty^tional) 

The  appl'ca:;-n  should  .-^ntain 

1  A  ccmplel'-d.  signed  Sr-424,  "A-j-:l:calion 

for  Federal  Assistanco     The  loticr  code 
for  the  priority  areas  CA]  or  (TO)  should 
be  in  the  lower  right-  '.irind  corner  of  the 
page 

2  A  completed  "Budget  !:-'.:"3rmation  Non 

Construction"  (SF-424AV. 

3  A  s-.gned  "Assurances-Non-Construclion" 

(SF-424.M; 

4  A  Project  Xarrative  beg.n.ung  wit'i  a  Table 

cf  Ccntonts  that  des-.-i'jPs  the  project  in 
the  following  order- 
la)  .Need  for  Assistance 

(b)  Work  Program 

(c)  Significant  and  Beneficial  Impact 
'd)  Ability  of  Applicant  to  Perform 


(e)  Staffing  and  Resources 
5  Appendices  including  proof  of  non-profit 

status.  Single  Points  of  Contact 

comments  (where  applicable),  resumes; 
6.  A  signed  copy  of  "Certification  Regarding 

Anti-Lobbying  Activities; 
7  A  completed  "Disclosures  of  Lobbying 

Activities",  if  appropriate;  and 
8.  A  self-addressed  mailing  label  which  can 

be  affixed  to  a  fxjstcard  to  acknowledge 

receipt  of  application. 
The  application  should  not  exceed  a  total 
of  30  pages.  It  should  include  one  original 
and  four  identical  copies,  printed  on  white 
8V2  by  11  inch  paper,  two  hold  punched  at 
the  top  center  and  fastened  separately  with 
a  compressor  slide  paper  fastener  or  a  binder 
clip. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application  for 
this  award,  it  is  certifying  that  it  will  comply 
with  the  Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
regulations  set  forth  in  Attachments  D  and  E. 
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Centers  for  Di5?S:ie  Control  8"d 
Prevention 

[C0C-?46] 

Announceme-'S  0'  Coope  -»?:vp 
Agreement  Wi"-  -he  Pan  Mmer.wan 
Health  Organization 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  availability  of  funds  for 
fiscal  year  (FY)  1993  for  a  sole  source 
coopei'ctive  agreement  with  the  Fan 
American  Health  Organir.->tion  (PAHO) 
to  further  develop  and  establish  an 
environmental  epidemiology  and 
surveillance  research  program  for  the 
Latin  American  and  Caribbean 
countries.  Approximately  $130,000  will 
be  available  in  FY  1993  to  support  this 
project.  It  is  expected  the  award  will 
begin  on  September  30.  1993.  for  a  12- 
month  budget  period  within  a  S-year 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change 
Continu-ition  av/ards  witiim  the  project 
penzid  will  be  made  on  ths  basis  of 
satisfa!"l::ry  progress  and  £vailab:!-i.y  of 
funds. 

The  purpose  cf  this  cocperative 
agreement  is  to  a.ssist,  collaboratively 
with  PAHO  in  the  establishment  of  a 
strengthened  environmental  health 
epidemiology  and  surveillance  research 
prugram  m  Latin  America  and 
Caribbean  ccuntries. 

The  CDC  wili  collaborate  in  the 
development  of  environm.ental 
epidemiology  and  surveillance 
programs,  provide  technical  and 
scientific  consultation  of  these 
activities,  and  provide  epidemiologic 
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iraining/education  materials  and  on-site 
consultation  to  PAHO  as  needed. 

The  Public  Health  Sen'ice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
Ijie  quality  of  life.  This  ar^nouncement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Hep'ithy  People  2000,  see  the 
secticn  WHERE  TO  OBTAIN  ADOTTIONAL 

AuLhority 

This  program  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  241(8)1.  as 
amended. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Pan  American  Health  Organization 
(PAHO)  for  this  project.  No  other 
applications  are  solicited.  The  Program 
Announcement  and  application  kit  have 
been  sent  to  PAHO. 

PAHO  is  the  most  appropriate  and 
qualified  agency  to  provide  the  services 
specified  under  this  cooperative 
agreement  because: 

A.  PAHO  coordinates  international 
health  activities  for  countries  and 
territories  of  Latin  America.  Their 
access  to  member  states  and  their  public 
health  programs  is  unique  in  this  region. 
PAHO  has  outlined  its  research  needs, 
goals,  and  objectives  for  environmental 
health  in  Latin  America  in  the 
document  Health  for  All  bv  the  Year 
2000. 

B.  The  Pan  American  Center  for 
Human  Ecology  and  Health  (ECO)  of 
PAHO  has  the  lead  in  advancing 
environmental  public  health  in  Latin 
America.  PAHO/ECO  is  the  only 
organization  serving  Latin  America  with 
a  focus  on  the  health  impact  of 
agricultural  and  industrial  development. 
To  help  reach  the  goal  of  Health  for  All 
by  the  Year  2000.  it  is  PAHO/ECO's 
intent  to  provide  epidemiologic  and 
toxicologic  risk  assessment  and  support 
required  for  the  prevention  of  health 
risks  associated  with  toxic  wastes  and 
their  air  and  water  pollution 
byproducts,  food  contamination,  and 
other  environmental  health  and 
occupational  hazards  and  diseases;  and 
to  implement  the  necessary  research 
programs  to  support  the  development  of 
strong,  continuing  enxnronmental  health 
programs 

C.  PAHO  has  iong-standing  expertise 
in  regional  (Latin  America  and  the 
Caribbean)  dispasp  surveillance, 
applicaiion  of  terh.iology  in  different 
se'tinps  cevelopment  of  training 


methods  for  health  personnel,  use  of 
research  to  clarify  and  resolve  health 
problems,  and  integration  of  different 
health  programs  to  achieve  maximum 
efficiency  and  effectiveness. 

D.  The  proposed  program  is  strongly 
supportive  of  and  directly  related  to  the 
achievement  of  PAHO/ECO  and  CDO 
National  Center  for  Environmental 
Health  (NCEH)  research  and 
development  programs  in 
environmental  health  epidemiology  and 
surveillance. 

Executive  Order  12372  Fexnew 

The  application  is  not  subject  to 
review  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  Sy-stem  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  346  and  contact  Lisa  G. 
Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Fern-  Road,  N  E.. 
Mail  Stop  E-13,  Atlanta,  Georgia  30305 
(404) 842-6796. 

A  copv  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Sto<  K  V     : :  -  O01-00473-1)  referenced 
in  t;.L  SUMMARY  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(telephone:  202-783-3238). 

Dated:  )uly  9,  1993. 
Rr.h«"rf  L.  Foster, 

-   '  r^g  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC) 
IFR  Doc  93-16871  Filed  7-15-93  8.45  amj 
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Calgene,  Inc.;  Filing  of  Food  Ad<iitlv* 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Calgene,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  aminoglycoside  3'- 
phosphotransferase  11  as  a  processing 
aid  in  the  development  of  new  vaneties 
of  tomato,  oilseed  rape,  and  cotton 
plants. 

DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  August  16.1993 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parktawm  Dr  ,  Rockviile,  MD  20857. 
FOR  FURTHER  JNFORMATKJN  CONTACT: 
Vincent  Zenger,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204-0002.  202-254- 
9523 

SUPPLEMEN'  *       sFOHMATtON:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U  S  C,  348fb)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3A4364)  has  been  filed  bv 
Calgene,  Inc..  1920  Fifth  St.,  Da\is,  CA' 
95616.  The  petition  proposes  to  amend 
the  food  additive  regulations  to  provide 
for  the  safe  use  of  aminoglycoside  3'- 
phosphotransferase  II  as  a  processing 
aid  in  the  development  of  new  varieties 
of  tomato,  oilseed  rape,  and  cotton 
plants. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501  4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  p)etition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  Augiist  16, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
wTitten  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
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comments  may  be  seen  in  the  office 
abovo  between  9  a.m  and  4  pm. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on  the 
petitioner's  environmental  assessment 
without  further  announcement  '.n  the 
Federal  Register,  If,  based  on  its  review, 
the  a^en^y  finds  that  an  snvrionmental 
impact  statem.ent  is  not  X9quir«d  and 
this  petition  results  in  a  regulation  the 
notice  of  availability  of  the  agency's 
hnding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
p   -i'^'^-  i  w   .  the  regulation  in  the 
i-etierai  Register  m  accordance  with  21 
CFR  25  40fc). 

This  petition  was  originally  submitted 
to  the  agency  as  a  request  for  an 
advisor,-  opinion.  In  a  notice  published 
iii  the  Federal  Register  of  May  1,  1991 
(56  FR  20o<i4\  the  agency  announced 
that  it  had  filed  the  request  and,  at  that 
time,  solicited  comments  on  the 
er. .  -onmental  assessment  submitted 
with  tne  rwquest.  The  comments 
received  in  response  to  that 
a:.r.  tup -emer.t,  as  well  as  comments 
recH:  .ad  in  response  to  this  notice,  will 
be  considered  in  any  rulemaking  that 
nay  result  from  this  petition. 


!>!• 
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Douj{i«K  L  .\iTher, 

Depu  ty  Director.  Center  for  Food  Safety  and 
Applied  Nutrition 

(FR  Doc.  93-16849  Filed  7-15-93;  8:45  am] 

SJL.JNO  COO€  «''«MS'-r 


rOoelt»t  No.  93M-020«] 

Heart  Tachnclogy,  Inc    ^''t'rrt'ke' 
Approval  o'  the  Rotaoa'O'  -  ^ottitio'^w 
Angioplasty  System  . 

AuENCv  Food  and  i>ug  Administration, 

AC -HON  N'otice. 

Summasy:  The  Food  and  Drug 
A'.inuinstration  (FDA)  is  announcing  its 
approval  of  the  application  by  Heart 
Technology,  Inc.,  Bellevue,  WA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Dru^,  and  Cosmetic 
Act  (the  act),  of  the  Rotablator® 
Rotational  Angioplasty  System.  After 
revie wng  the  recommendation  of  tiie 
Circulatory  System  Devices  Panel. 
FDA's  Center  for  Devices  arid 
Radiological  Health  (CEkH)  notified  the 
applicant,  by  letter  of  May  28, 1993,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
THviHw  hv  August  16,  1093, 
ADORESScS   Written  requests  for  copies 
or  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
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Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23 
12420  Parklawn  Dr  .  Rockville  MD 
20857. 

FOB  FURTHEB  INFORMATION  CONTACT' 
Donaid  J  St  Pierre,  Center  for  Devices 
end  Radiological  HealLh  (HFZ-^SO) 
Food  and  Drug  Administration,  1390 
Ficcard  Dr  .  Rockville.  MD  20850  301- 
427-1205 

SUPPLEMENTARY  »NfCH*»AitON;  On 
September  18,  1990  Heart  Technology, 
Lnc.  Beilevue,  WA  98005  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Rotablator<S  Rotational 
Angioplasty  System.  The  device  is  a 
coronary  atherectomy  catheter. 
Percutaneous  rotational  angioplasty 
with  the  Rotablator<*  Rotational 
Angioplasty  System,  as  a  sole  therapy  or 
with  adjunctive  balloon  angioplasty,  is 
indicated  in  patients  with  coronary 
artery  disease  and  who  meet  one  of  the 
following  selection  criteria:  (1)  Single 
vessel  atherosclerotic  coronary  artery 
disease  with  a  stenosis  that  can  be 
passed  with  a  guide  wire;  (2)  multiple 
vessel  coronary  artery  disease  that  in  the 
physician's  judgment  does  not  pose 
undue  risk  to  the  patient,  (3)  certain 
patients  who  have  bad  prior 
percutaneous  transluminal  coronary 
angioplasty,  or  percutaneous 
transvenous  coronary  angioplasty,  and 
who  have  a  restenosis  of  the  native 
vessel,  or  (4)  native  vessel 
atherosclerotic  coronary  artery  disease 
that  is  less  than  25  millimeters  in 
length. 

On  June  4, 1991.  the  Circulatory 
Systems  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  May  28,  1993,  CDRH 
approved  the  apphcation  by  a  letter  to 
the  applicant  from  the  Deputy  Director 
of  the  Office  of  Device  Evaluation, 
CDRH 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
abj'T)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administratis  s  .-Ceview 

Section  51::  (d)(3)  of  the  the  act  (21 
U  S.C.  360e(Q}(3l)  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U  S  C. 
36Ce(g)),  for  administrative  review  of 
CDRH  s  decision  to  approve  this 
application  A  petitioner  mav  request 


either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  admmistrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  cf  experts.  A  petition  is  to  be 
in  tiie  form  of  a  petition  for 
recon'-.ideraticn  under  §  10  3'^{b)  (21 
CFR  10  33(b:.)  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
commit "ee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
matsrial  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petiiicn,  :he  notice  will  state  the  issue 
to  be  rev'.ewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  ocrur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  16,  1993,  hie  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  d<''ta  a;id  infcrmation, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9am 
and  4  p.m.  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  C  nsmetic  Act 
(sees,  515(d),  520ih)  (21  U  S.C.  360e(d), 
380j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5  IG)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  July  1,1993. 
io>ipph  A   levin, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  93-16884  Filed  7-15-93;  8:45  am] 
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A'^jENCy:  rieal'ji  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  up  to  $1  2  miUion  is 
available  in  fiscal  year  1993  funds  for 
grants  to  support  innovative  programs  to 
advance  knowledge  and  skills  in  the 
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deliver)'  of  health  end  support  serv;'  bs 
fo"-  adolescents  w.th  HIV/ACDS  or  who 
ppf  a!  high  nsk  for  infBction.  These 
k'rants  are  auihonzed  :iy  se<,1ion  2B18  {h) 
;.{  .nt:  F".;r^i:.  Hrtaltii  Servi-e  A-"!  and  Uip 
t,::ids  >>:>•  =>.■;  '-/isr.HXl  undor  Publ't: 
Ltvu  lO:,-:-  "4   ThH  S-"0(..;ei  Prrj^Mt  of 
Na:ionel  Sijii;;f.cai':;e  (SPNS')  p-o>^rarn  .- 
ciosigned  to  di-nionstrate  end  test 


potenlialiy 


»K! 
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models.  Therefc^T  the  appi;t:dn!  s  p'fr; 
for  ccnducUng  a:)  intern'^;  e-ajuatN)!! 
and  disseminating  the  pro)tK:ts  findings 
will  be  cxucia!  fnrtors  in  apprh:Sinp  the 
proposals 

0*^8:  Gran'  f-pp!it,ati',r.s  musi  (jh 
r;f-;bi'. ed  ia  the  Grents  HanagPT.pnt 
Office  by  the  close  o:  business  |l!v  '/i<.. 
1993  to  be  considered  for  cmr  twtitnn 
Applications  wii!  mec=t  the  df  acnme  it 
they  are  either  I  'i  i  rereivBd  un  or  b^forv 
inr  decdiine  date  or  U)  p<,;slmarit»d  rtn 
'.r  bi'for«  tr;e  'iBat'iino  date,  snti 
r-'.  f>  vod  i:i  t!ni=  f^ir  suhinissic^n  t(j  the 
revie\^-  coiT!n-:i;ttie.  A  legibly  dated 
n>r.t»ipt  from  a  rommerr.ial  earner  or 
11  S.  I'ostal  Serv'ice  will  be  acriepted  in 
I'.axi  of  a  post:nark  f'riv.\t«  me.ere<i 
;  :  stmarks  shall  not  be  accepted  as  proof 
of  t.mely  maiiing.  Hnrid  dnlivered 
applications  must  be  rwei  .>Ki  hv  5  pm 
on  July  28.  1993   Ap;;!i(;flt;dns  recsMved 
cfter  the  de&dlinH  wili  he  rtturiH'd 
Advance  notice  of  th«  due  date  for 
applir.sfion<!  was  pntv'ishtHi  I-rhe  14, 
l«i<i3in  Savn  ■« 29^.8 
FOR  FURTHER  WfORKtATIOH  CONTACT; 
Adtiitionai  techniral  cr  p'tKrrr' 
information  mev  be  obtameri  tT.'n:  Mr. 
C-eorge  Sonse!.  .Acting  Chief,  SP,\'.S 
Branch.  Office  of  Science  and 
Lpidem.ioiogy,  Bureau  of  Health 
Rpsources  Development.  Health 
F\eso;irces  and  Services  Administration. 
5000  Fishers  Lane,  room  11-14, 
Rcci-.v-lie,  im  20857.  (301)  443-9976 
Grsnt  applications,  guidance  materiaLs. 
and  additional  information  regarding 
business  administrative  and  fiscal 
issues  related  to  the  awarding  of  grants 
uiider  this  Notice  may  be  requested 
from  Ms.  Glenna  Wilcom.  Grants 
Management  Officer;  Bureau  of  Health 
Rasources  Development.  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  13A-3a. 
Rockvilie,  MD  20857,  (301)  443-2280 
Applicants  for  grants  will  use  Form  PHS 
5161-1,  approved  under  0MB  Control 
No.  0937-0189  Completed  applications 
?ho..Id  be  se-^t  to  the  Grants 
Sianagpment  Officer. 
HtALTHY  PEOPLE  aOOO  06JECTVES:  The 
Public  titjtilth  Services  urges  applicants 
to  address  a  specific  oi))ective  of  the 
Healthy  People  2000  in  their  work  plan 
Potential  applicants  mav  obtain  a  copy 
of  Healthy  Pi-ople  200o\V\x\\  Report, 


,St;;',k  No,  0 17-(if,l  1-^)04 7 3-H.')  or  /:>/,r/r';V 
People  20O0  (Summary  Report,  btc-.k 
No.  017-001-004  73-1)  throcjjr..  f^P 
Superintendent  of  Dn<i,im»!r.t5 
Govern rn«nt  i*ri-'!';}i  t  fittKu 
Wash! rite n   JX:  20402-9325 
fTpIepr;    le   (202^  7P3-323«). 

Si.'OPLEMeNTARy  SHfORIW ^lON" 
Background  aiK?  liht«»ctive* 

Section  2618  &.j;if»*Kiion  (a)  of  the 
Public  Health  Sen.  ices  Act  provides  for 
"Special  Projects  of  Nsftior.el 
Significance"  Th«;  pr  ivs>,i  i   ,  trmit.s 

the  Secretarv  '^o  filhx-'it!-  uu  to  ten 
percent  of  Uhe  fu^ids  pmidnd  for  Part  B 
ofTitle  XXVI  to  award    i  rwl  uri    islo 
puhiir  iind  Don-proht  pnvate  eiiuties  to 

i'Tv  (  lii  the  ob)«ctives  of  the  Statute. 

The  primary  purpose  cf  ihf  SPNS 
program  is  to  Bdvar.'-e  r ','"rt  f-  ice  and 
skills  n.  the  .H"l'\-fi'T  ■  '  ;  •■<,  i^:  a:."; 
supped  *.¥T\  (  es  'c  pursons  with  HIV 
disease  Tli.s  is  h'  r  onplished  through 
fundirg  and  to<.n:  .(«!  sciport  of 
projects  th«l  derTi'T;s'',M'F  a:n:i  Hvaluate 
service  deh very  -Titxie.s  wtiu..:.  meet  the 
SPNS  program  ob)eclives  ami  target  the 
Special  Project  Category  described 
below  T!u-  (  tiertives  under  this 
subsection  erv  rs  fcl!r)ws'  C!  j  1  •:<  assess 
the  effectivpiiess  i)f  different  rncxJeis  of 


care;  (2)  to  sup: 


movative  program 


design;  and  id  to  pnmote  replication  of 
effective  models 

In  establishing  the  prex'ious  and 
current  Special  Project  Categories, 
consideration  was  given  to  the  service 
arHrT:  ^.  jgyrtsf'^d  ;-'  V'fi  statute;  the 
reLijn-.!:iti:i(iations  r.t  me  HRSA  AIDS 
Advisory  Committee  and  the  National 
Commission  on  AIDS,  evaluations 
which  have  t)een  conducted  on  HRSA 
AIDS  service  programs;  the  experience 
of  current  SPNS  grantees;  and  AIDS 
service  delivery  research. 

Recent  information  publislied  by  the 
Centers  for  Disease  Control  indicates  an 
82%  increase  in  the  number  of  persons 
ages  13-19  counseled  and  tested  for  HIV 
between  fiscal  years  1991  and  1992.  and 
the  most  significant  rate  of  increase  in 
diagnosed  AIDS  cases  has  occurred 
among  the  20-24  age  group  It  is 
assumed  that  due  to  the  natural  history 
of  HIV,  most  of  these  young  people  were 
infected  during  adolescence.  Reports 
from  current  SPNS  grantees,  the 
Pediatric  AIDS  Demonstration  Project 
grantees  as  well  as  information  gathered 
in  key  informant  interviews  show  an 
increase  in  the  number  of  adolescents 
seeking  antibody  testing  and  treatment 
for  AIDS.  This  information  was 
reviewed  bv  st;.::  in  the  Bureau  of 
Health  Re.s(  i  ^  h?  levelopmenl  and 
deemed  suppoii .  e  of  a  focus  in  the 


SPNS  progra 


f"5-(  "nt  outreach 


ih'hi,;   jiisun  cf  Spe«,))ii  PTc>)e<:i  <j«tegO'ry 
forF>  i:""*:j 

Thf     ,'  ..  !     .  :  li^ory  for  FY 

1993  i  I  gn  N  .ir  ,  Msi_»?:i!>j  (  i  high  risk  of 
HIV  infection  or  who  are  already 
infected.  Applicants  can  submit  a 
proposal  for  only  one  of  the  four  sub- 
categories |a-dl  listed  below.  Proposals 
will  be  accepted  for  projects  that; 

la  I  Expand  and  ensure  access  to 
health  and  support  services  for 
underserved  aaolescents  with  HTV/AIDS 
or  who  are  at  high  risk  for  HIV  infection, 
i  p  .  youth  in  the  custody  of  the  juvenile 
justice  system,  substance  abusing, 
pregnant,  homosexual  and  lesbian 
youth,  runaway,  homeless,  and/or 
"throwaway"  youth,  etc .  through  (i) 
outreach  services.  (2)  risk  reduction 
counseling,  (3)  HIV  antibody  testing.  (4j 
health  status  screening,  and  (5) 
thorough  fnllow-up  care 

Projects  proposed  in  Sub-category  [a] 
will  propose  iiuiovative  strategies  for 
early  intervention  services  for  both  the 
underserved  HIV  seropositive  and  youth 
at  high  risk  of  infection.  The  overall 
design  will  provide  for  developmoatally 
and  culturally  Brnropnste  nutrf^i  h 
services;  HIV  fei.i.t H Ml V  \fs;  i,^,  i.m. 
reduction  counseling;  ti"*i;i  mh'  .s 
screening;  referrals  to  uii«  .^^ana^«menl. 
primary  care,  clinical  trials,  social 
services,  bousir.g.  infMtfl  h^viith 
services.  subslc;;<  t*  ar!i,s*i  irt^iii..-:  ,  «iiMi 
other  support  services;  and,  follow-up  to 
ensure  engagement  in  continuing  care. 
The  design  must  be  adolescent-specific, 
providing  seri'ices  for  youth  in  or 
outside  existing  systems  of  cjive.  Care 
should  be  established .  w  ei  e^tjr 
possible  with  adolescent  sfr\     > 
providers  whose  services  e^t^ 
reimbursable  through  Medicaid  and/or 
other  third  party  insurance  carriers. 
Designs  incorporating  peer  support 
components  are  encouraged. 

When  adolescent-speafic  programs 
are  locally  available  existing  service 
providers  will  be  utilized  to  diminish 
potential  duplication  of  effort.  Referral 
arrangemtrnts  established  with  sp«dfic 
providers  must  be  confirmed  through  a 
letter  of  agreement  signed  by  the  two 
agencies.  Agraeroerts  to  participate  in 
the  pro)ec.t  s  evaluation,  particularly  the 
outcome  of  referrals  and  follow-up 
procedures,  needs  to  be  incorporated  in 
the  letters. 

(b)  Provide  peer  based  psychological, 
social  and/or  practical  support  servicf^ 
in  a  mentor,  group  or  one-on-one 
format. 

At  varying  points  along  the 
continuum  of  care — outreach  through 
terminal  care — psychosocial  support 
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services  may  be  required  by  adolescents 
and  their  families  .\dolescent8 
frequently  respond  more  readily  to  their 
peers  or  to  those  who  have  had  similar 
life  exper.enr.es.  Such  individuals  can 
serve  as  effective  sources  of  support  and 
as  believable  role  models  Proposals 
svibmit'ed  und<^r  .Sub-category  [bl,  such 
as  programs  utilizing  HIV  affected 
adolescents  and'or  young  adults  as  risk 
reduction  educators,  programs 
emplov;n(<  adolescents  and/or  young 
adults  as  caretakers  or  perinatally 
infected  youth  serving  as  mentors  on 
issues  surrounding  disclosure  of  HIV 
s'atus.  are  some  of  the  innovative  types 
of  programs  envisioned  under  this 
category  Peer  counselors  must  be 
trained  and  supervised  by  qualified 
professionals  such  as  social  workers. 
psychologist.s,  or  psychiatrists. 

Id  Expand  the  scope  and  intensity  of 
treatment  hy  integrating  mental  health 
services  and  substance  abuse  treatment 
into  a  primary  care  system. 

Retaining  youth  in  HIV  treatment  may 
be  entirely  dependent  on  prompt  and 
accessible  adolescent-specific  mental 
health  services  and  substance  abuse 
treatment  The  findings  of  similar 
demonstration  projects  for  adults 
indicates  patient/client  compliance  with 
the  treatment  plan  increases  when 
ser.ices  are  available  within  the  same 
program   Staff  report  that  members 
irnoroves  and  treatment  plans  are 
implemented  more  consistently  applied 
across  the  vanous  therapies. 

Behavioral,  adjustment  and 
ps\-chialnc  disorders  in  adolescents, 
e  1^  ,  anxiety,  depression,  dementia, 
antisocial  behavior,  pre-existing  mental 
liiness.  etc    complicate  the  treatment  of 
HIV  disease  In  addition,  approximately 
25%  of  the  r^iported  cases  of  AIDS 
amon^  adoiescents  (Centers  for  Disease 
Control,  as  of  December.  1992),  are  at 
least  parliaiiv  attributable  to  injection 
drug  use  These  mental  health  and 
substance  abus*  problems  can 
complicate  a  diagnostic  evaluation  and, 
in  turn,  impede  the  formation  of  an 
effective  and  f.omprehensive  treatment 
plan  Mental  health  and  substance  abuse 
treatment  services  can  help  the 
adolescent  and  his/her  family  affected 
by  HIV/ AIDS  to  manage  and  stabilize 
their  behavior,  emotional  status  and 
cognitive  functioning. 

The  setting  in  which  these  services 
reside  is  not  as  significant  as  mutual 
involvement  in  diagnosis,  treatment 
planning  and  care  by  the  three  program 
entities.  Settings  could  include  such 
facilities  as  a  hospital  out-patient  clinic, 
community  health  or  mental  health 
renter,  adolescent  treatment  center, 
drnp-m  center,  shelter,  free  standing 
HI\  'AIDS  clinic,  family  planning  clinic 


tribal  health  clinic,  etc  SPNS  grant 
funds  cannot  be  utilized  to  establish  the 
primary  care  sei-vices 

(dl  Meet  the  full  range  of  physical, 
psychological,  social  and  spiritual 
needs  for  adolescents  who  are  sfnously 
and/ or  terminally  ill  as  a  result  of  HIV 
disease  as  well  as  providing  ongoing 
support  to  their  families. 

Projects  in  Sub-category  [d]  will  need 
to  be  founded  on  basic  medical  and 
nursing  services.  Psychological  services. 
to  assist  in  differential  diagnosis  of 
psychiatric  symptoms  and 
psychotherapeutic  support,  will  also  be 
necessary.  Social  Services  must  be 
secured  to  strengthen  the  adolescent's 
support  system,  to  gamer  necessary 
entitlement  and  legal  services,  to  locate 
placement  or  housing  and,  in  the  case 
of  adolescents  who  are  also  parents,  to 
arrange  child  care  and/or  adoptive 
placement  of  their  children.  Providing 
culturally  sensitive  spiritual  services 
may  require  a  wide  range  of  resources 
to  match  the  religious  background  and/ 
or  personal  experience  of  the 
adolescent.  Bereavement  counseling 
should  be  made  available  for  family 
members  and  friends  when  it  is 
indicated. 

Housing  and/or  placement  often 
presents  a  serious  barrier  to  receiving 
the  least  restrictive  and  most 
appropriate  level  of  care.  Residential 
facilities,  of  the  type  where  many 
adolescents  reside,  cannot  allow 
intermittent  nursing  services  be<;ause  of 
limitations  set  by  state  and  local 
licensing  regulations.  Where  possible, 
applicants  are  encouraged  to  find 
creative  means  (e  g.  waivers)  that  will 
allow  for  the  care  of  youth  in  residential 
care  when  the  medical  condition  does 
not  warrant  hospitalization.  The  results 
of  a  comprehensive  evaluation  of  this 
model  of  care  for  adolescents  could 
prove  to  be  «  valuable  source  of 
information  for  other  jurisdictions. 

Review  Criteria: 

Applications  for  the  SPNS  program 
grant  will  be  reviewed  and  rated  by  an 
objective  review  committee.  Criteria  for 
the  technical  review  of  applications  will 
include  the  following: 

Fartor  J  (10  points)  Adequacy  of  the 
justification  of  need  for  the  proposed 
program  within  the  community  and 
target  population  to  be  served  by  the 
project. 

Factor  2  (5  points) 
Comprehensiveness  of  knowledge  of 
HIV  service  delivery  issues  as  they 
relate  to  the  provision  of  adolescent 
health  and  support  services  as  well  as 
to  the  project's  goals  and  objectives. 

Factor  3  (30  points)  Feasibility  and 
precision  of  the  project  work  plan  to 


include  (a)  a  realistic  number  nf  project 
goals;  rb)  measurable  process  and 
outcome  objectives  for  each  goal;  (c) 
action  steps  for  meeting  tho  objectives 
and  (c)  time  lines  for  determining  the 
project's  progress. 

Factor  4  (10  points)  Capability  of  the 
applicant  organization  for  competent 
fiscal  and  program  management  as 
demonstrated  in  (a)  the  consistency 
between  the  proposed  level  of  effort 
being  proposed  and  the  budget 
justification;  fb)  skill  level  and  time 
commitment  required  in  the  personnel 
specifications;  (c)  the  level  of  resources 
being  proposed  to  conduct  a  quality 
evaluation  of  the  project;  and  (d) 
appropriate  handling  of  confidential 
medical,  social  service,  and 
epidemioiogical  data  of  clients  served. 

Factor  5  (1,5  points)  Thoroughness 


feasibility  and  appropriateness  of  the 
proposed  evaluation  of  the  project  and 
plan  for  dissemination  of  the  findings. 

Factor  6(15  points]  Conformance  to 
the  SPNS  program  guidelines.  i,e  ,  the 
need  to  study  a  particular  model  of  care 
and  treatment,  the  innovative  quality  of 
the  proposed  project,  and  its  potential 
for  replicability. 

Factor  7  (15  points)  Coordination  of 
the  proposed  project  with  existing  HIV 
related  activities  within  the  catchment 
area  of  the  project  as  evidenced  by  the 
applicant's  knowledge  of  HIV/AIDS 
planning  efforts  and  existing  services  as 
well  as  through  letters  of  agreement 
accom.panying  the  application 

Availability  of  Funds 

Approximately  SI  2  million  is 
available  in  FY  1=393  for  n»w  projects. 
It  is  anticipated  th.at  4-6  new  projects, 
with  budgets  ranging  from  $100,000  to 
S250.OO0,  will  be  funded  during  this 
fiscal  year.  The  budget  periods  for 
approved  and  funded  projects  will  begin 
90  days  after  the  date  of  this  Notice. 
Project  periods  may  be  reque.sted  for  1 
to  3  years  Grants  to  support  protects 
beyond  the  first  budget  year  will  be 
contingent  upon  the  availability  of 
funds  and  satisfactory  progress  in 
meeting  the  project's  objectives 
Applicants  are  required  to  submit  in  the 
initial  application  budgets  for  each 
proposed  project  year 

Eligible  Applicants 

The  statute,  .n  section  2«l«faKl], 
provides  that  grants  may  be  awarded  to 
public  and  non-profit  private  entities  to 
fund  special  programs  for  the  care  and 
treat.ment  of  individuals  with  HIV 
disease  Eligible  entities  may  include, 
but  are  not  limited  to.  State,  local  or 
tribal  health,  mental  health  or  substance 
abuse  departments,  public  or  pnvate 
hospitals  community  based  service 


evaiud'iC'n  5 
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o!Tr.r.'Z5tions,  institutions  of  Ijig.n'  r 
eciUcatic-T,  ^nH  nat:onaI  organizations  of 
service  p'"\'i  't^'-s 


In  &cl^l 
expert (-'.s  fi 
support  SP"-!-: 

f'l^ar;':-.  'n  it 
!.•„•': it;'-:!  f)r:  : 


t- 


t'^e  above  criteria,  only 
i  "srent  heelth  and 
L  -      t^F^s  w-ith  prm-en 
i^it^  graiii  hinds  will  be 
■  ,. 'J  H*e  applicants. 

provide  ser  ices  to  aciji ascents  bsiwee.i 
the  ages  of  10  and  24  and  be  an  active 
participant  of  a  consortium  of 
f-dolescent  service  providers  if  one 
exists  in  their  community.  Although 
national  organizations  are  eligible 
entities,  they  must  describe  how  their 
proposed  project  will  benefit  adolescent 
service  providers  and/or  youths 
directly. 

Other  Grant  Information 

Allowable  Costs.  The  Oasis  for 
d&termining  allocable  and  allowable 
costs  to  be  charged  to  PHS  grants  is  set 
forth  in  45  CFR'part  74,  Sisbpart  Q  and 
45  CFR  par.  92  for  State,  local  or  tribal 
governments  The  four  separate  sets  of 
cost  principles  prescribed  for  public  and 
pri%'ate  non-prcfit  recipients  e'-t'  f  i.MH 
Circular  AS?  for  St?;e,  local  or  tr/iwi: 
eovemments.  0MB  Circular  A-21  f-';- 
ii-.stitutions  of  hiK.hp;  education,  45  CKR 
f.a.'-t  74,  Apper:dix  E  for  hospitals,  end 
0MB  Grcub-  A  ^122  f:?:  ru.np-oi": 
■  irganizat'ons, 

EepoTi:  ng  and  Cnhf-r  Rcqi, irfnu- . ,  ts  A 
-^urf  pssfii!  a;  pii-fint  under  this  nctice 
will  submit  quarterly  reports  m 
ec.cordanre  with  prov,.sinns  of  th.p 
general  rppnlations  which  appiv  under 
4=  CFR  part  74,  Subpart  1,  Momioring 
and  Reporting  of  Program  Performaric** 
v^  ith  the  except: on  of  State  and  local 
governments  to  wnich  45  CFR  pari  92, 
siioppjl  C  reporting  reqi:iremsn'.s  app;\ 
Additionally,  grant'etis  wili  t-^  roq;;-.-pd 
to  comply  with  the  reporting 
requirement,^  for  tracking  perform aiu.t 
measures  Cran'ees  will  also  ho 
expected  to  r.ooperaie  with  IdRS.A,  or  its 
ror.iractors,  m  conducting  croj.^-cjtting 
evaludtion  studies  of  the  SPNS  Program, 

f'vblic  Health  System  Rt-pori.ng 
ReqLirements.  This  program  is  suhiec  t 
to  the  Public  Health  System  Repc-ting 
Requirements  which  have  been 
approved  by  the  Office  of  .Mansgement 
and  Budget  under  No,  937-0195.  Under 
these  rsquirements.  any  communitv- 
based,  nongovernmental  applicant  mu-^t 
prepare  and  submit  a  Public  Health 
System  Impact  Statem.ent  (PHSIS)  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based,  nongovernmental  organisations 
within  their  |uri9diction«i 


Community-based,  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and/or  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  appUcation 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  '•24; 

b.  A  summary  of  uhe  project  CPHSIS), 
not  to  exceed  one  page,  which  prm'ides. 

1  A  description  ofthe  population  to 
be  served. 

2.  A  summary  ofthe  serN-ices  to  be 
provided. 

3.  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  heeith  agencies. 

Executive  Order  12372  The  Special 
Projects  of  National  Significance  Grant 
Program  has  been  determined  to  be  a 
program  subject  to  the  provisions  of 
Executive  Order  12372.  concerning 
intergovernmental  review  of  Federal 
Programs,  as  Implemented  by  45  CFR 
100.13. 

Ur.r.f'-  i  -vent  conditions,  the 
Secretary  mey  waive  any  provision  of 
this  regulation  The  Secretary  has 
waived  45  CFR  part  100.13  due  to  the 
compelling  need  to  get  funds  to 

1  r.o  UMB  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Special 
Projects  of  National  Significance  is 
93  928. 

Dated;  May  27.  1993, 
'A  lihaiii  A   Kobiiuiou 
AcUng  Admmistrulor 
[PR  Doc,  93-16883  Filed  7-15-93;  8:45  ami 
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Public  Health  S«rv)c« 

Agency  Forma  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

EarJi  Friday  the  Public  Health  Service 
[PHS)  publishes  a  Ust  of  information 
collection  requests  it  has  submitted  to 

the  Office  of  Management  and  Budget 
(0MB)  ior  ( iear&jKe  in  rcm.pliance  with 
the  Pape.'work  ReductKjn  Act  (44  U.S.C 
chapter  35),  The  foUow-jn^,;  reciuests  have 
been  su omitted  to  OMB  suite  the  list 
w,HS  la.st  putjiished  on  Friday,  July  9, 

C-AO^^ies  of  the  infoririaiion  collection 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1  Evaluation  of  a  SthcKjl- Based 
Lnter^'ention  to  Reduce  Behavjors  that 
Result  in  HrV'/STD  Infection  'W  \'J}— 
New — The  purpose  of  this  studv  is  to 
evaluate  a  school-ba.sed  }rr\"STl} 
prevention  program  Sp!p<  «ed  «;rJiools  in 


the  States  of  New  York  and  New  Jersey 
receiving  a  multiple  component 
intervention  will  be  comp>ared  to 
schools  receiving  a  knowledge-based 
curriculum..  Respondents;  Individuals  or 
households;  Number  of  Respondents: 
11,020;  Number  of  Responses  per 
Respondent.  1,  Average  Burden  par 
Response-  .75  hr..  Estimated  Annual 
Burden-  8,265  hours. 

2.  Annual  Marriage  and  Divorce 
Statistical  Report  Forms— 0920-02 11— 
Annual  final  counts  of  marriages  and 
divorces  are  essential  to  the  National 
Center  for  Health  Statistics  and  the 
Bureau  of  the  Census  in  evaluating 
validity  of  input  to  other  activities,  to 
the  Social  Security  Administration  in 
projecting  program  plans,  and  to  a  wide 
community  of  other  known  users. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
330;  Number  of  Responses  per 
Respondent.  1;  Average  Burden  per 
Response:  .5  hr..  Estimated  Annual 
Burden:  165  hours. 

3  Monthly  Vital  Statistics  Report 
Forms — 0920-0213— Monthly  vital 
statistics  at  the  State  and  National  level 
are  required  by  the  Bureau  of  the  Census 
in  the  preparation  of  population 
estimates  and  projections.  They  are 
widely  used  by  the  health  community  in 
tracking  trends  and  by  the  public  sector 
for  marketing  and  research  purposes. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
164,  Number  of  Responses  per 
Respondent:  12;  Average  Burden  per 
Response:  .1  hr.;  Estimated  Annual 
Burden:  197  hours. 

Written  comments  and 
recommendations  for  the  propoaed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  desiKn«'H«i  ^-  N^w 
at  the  following  address:  Si.tcc  bj   ►    ss. 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002.  Washington,  DC  20503. 

Dated:  July  12, 1003. 
]k:riff.  N  anion, 

DiirLtui.  Division  of  Data  Policy,  Office  of 

Health  Planning  and  Evaluation. 

jFR  Doc.  93-16850  Filed  7-15-03;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  the  AMisUint  Secretary  for 
Community  Planning  and 
D«v«4opm«nt 

[Dockat  No.  H-W-1917:  PP-3350-N-4C1 

F*d«ral  Proparty  Suitabl«  «•  Faciliti«« 
To  Aaalat  ttx  Hom«l«M 

AG£NCY:  Off.ce  of  ;he  Assistant 
Secretanr'  for  Community  Planning  and 

Development.  HLT) 
ACTKX:  Notice 

SmiMAflY:  This  Notice  identifies 
'^nutilized.  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
a.ssist  the  homeless.  | 

EFFECTTVE  DATE:  fulv  1*1,  1993 
ADOAESSES:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW-, 
Washington,  DC  20410  telephone  (202) 
708-4300;  TDD  numbflr  for  the  hearing- 
and  speech-impaired  ;202)  708-2565. 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-500-927-7588. 
SUPPt-EMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v  Veterans  Administration. 
No.  88-2503-OG  (D  D  C  ],  H'JD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  ruatability  for  use  to  assist 
the  homeless  Today  s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  be«n 
determined  suitable  or  unsuitable  this 
week 

Dated:  Iu!y  9,  1993. 
Mark  C  Gordon. 

Deputy'  Assistant  Secretin-  for  Operations/ 

ChiefofStaff 

!FS  Doc.  93-16'34  Filed  7-15-93;  8:45  araj 
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DEPARTMENT  OF  THE  IN-'ERIOR 

Bursau  Of  Land  Management— Alaska 
(AK-964-4230-05-P] 

Notica  for  Publication  F-1 4952-8: 
Alaaica  Natlva  Claima  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2fi50.7{d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of 'he  Maska  Native  Claims 


Settlement  Act  of  December  18,  1«^71,  43 
U.S  C  1601,  iei3(a;,  will  be  issued  to 
Unalakleet  Native  Corpo'-ation  for 
approximately  120.00  acres.  The  lands 
involved  are  in  the  vicinity  of 
Unalakleet.  .Maska  and  are  located 
vsrithinT.  18  3.,  R  10  W    Kateel  Rivpr 
.Meridian.  Alaska 

A  notice  of  the  dw^ision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  222 
West  Seventh  Avenue,  «13.  Anchorage, 
Alaska  99513-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  16,  1993  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights 

G.  Steve  Flipp«n, 

Lead  Land  Law  Examiner.  Branch  ofDoyon/ 
Sorthwest  Adjudication 
(PR  Doc  93-16873  Filed  7-15-93.  8:45  am! 
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Bureau  of  Land  Management 

(CO-920-03-4 120-03:  COC  53560) 

Notice  of  Coal  Laaaa  Offering  By 
Sealed  Bid.  COC  53560 

AGENCY:  Burnau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  competitive  coal  lease 

sale. 

SUMMARY:  Bureau  of  Land  Management, 
Colorado  State  Office,  Lakewood. 
Colorado,  hereby  gives  notice  that 
certain  coal  resources  in  the  lands 
hereinafter  described  m  Routt  County, 
Colorado,  will  be  offered  for  competitive 
iea.se  by  sealed  bid  in  accordance  with 
the  provisionaof  the  Mineral  Leasing 
Act  of  1920,  as  amended  (30  U  S C  181 
et  seq.). 

DATES:  The  lease  sale  will  be  held  at  1 1 
d  :ti.,  Thursday,  August  12,  1993.  Sealed 
bids  must  be  submitted  no  later  than  10 
am., Thursday,  August  12,  1993 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  Conference  Room,  Fourth  Floor, 
Colorado  State  Office,  2.RS0  Youngfield 


Street,  Lakewood,  Colorado  Sealed  bid'; 
must  be  submitted  to  the  Cashier.  First 
Floor,  Colorado  State  Office,  2850 
Youngfield  Street.  Lakewood,  Colorado 
80215 

FOR  FURTHER  INFORMATION  CONTACT: 
K,^ren  Purvis  at  (303)  239-5795 
SUPPLEMENTARY  INFORMATWN:  The  tract 
Will  be  leased  to  llie  qualified  bidder 
submitting  the  highest  offer,  provided 
that  the  high  bid  meets  the  fair  market 
v,ilue  determination  of  the  coal 
rt-^source.  The  minimum  bid  for  this 
tract  is  Si 00  per  acre  or  fraction  thereof. 
No  bid  le.ss  than  SI 00  per  acre  or 
fraction  thereof  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value. 

Sealed  bids  received  after  the  time 
specified  above  will  not  be  considered. 

In  the  t  vent  identical  high  sealed  bids 
are  received,  the  tying  high  bidders  will 
be  requested  to  submit  follow-up  sealed 
bids  until  a  high  bid  is  received.  All  tie- 
breaking  sealed  bids  must  be  submitted 
within  15  minutes  following  the  Sale 
Officials  announcement  at  the  sale  tha' 
identical  high  bids  have  been  received 

Fair  market  value  will  be  determined 
by  the  authorized  officer  after  the  sale 
COAL  OFFERED:  The  coal  resource  to  be 
offered  is  limited  to  coal  recoverable  h\ 
underground  mining  methods  in  the 
Wadge  seam  in  the  following  lands: 

Sixth  Principal  Meridian 

T5N.  R.  86W 

Sec.  31,  lots  1.  2,  W'/iNE''*.  and  EV^NWv.. 
T  5N  .  R  87W., 

Sec  36.  lots  1.2.  WVzNEv.  and  VWv. 

The  land  descritjed  contain.?  544  08  acres, 
more  or  less 

Total  recoverable  reser%'es  are 
estimated  to  be  3,584,000  tons.  The 
Wadge  seam  underground  minable  coal 
IS  ranked  as  high  volatile  C  bituminous 
coal  The  estimated  coal  quality  for  the 
Wadge  seam  on  an  as-received  basis  is 
as  follows: 

Btu— 11,213  Btu/lb. 

Moisture— 9,52% 
Sulfur  Content— 0.44% 
Ash  Content— 9  94% 

RENTAL  AND  ROYALTY:  The  lease  issued 
as  3  result  of  this  offenng  will  provide 
for  payment  of  an  annual  rental  of  $3  00 
per  acre  or  fraction  thereof  and  a  royalty 
payable  to  the  United  States  of  8  percent 
of  the  value  of  coal  mined  by 
underground  methods.  The  value  of  the 
coal  will  be  determined  in  accordance 
with  30  CFR  206. 
NOTICE  OF  AVAILABILTPr:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Ccal  Lease  Sale.  Copies  of  the  statement 
and  the  proposed  coal  lease  are 
available  upon  request  in  person  or  by 
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mail  from  the  Colorado  State  Office  at 
the  address  given  above.  The  case  file  is 
available  for  inspection  in  the  Public 
Room,  Colorado  State  Office,  during 
normal  business  hours  at  the  address 
given  above. 

Dated  July  12.  1993. 
Rich&rd  D.  Tate. 

Chief.  Mining  Low  and  Solid  Minerals 

Adjudication  Section. 

(FR  Doc  93-16872  Filed  7-15-93;  8:45  am] 
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Pai-r-'-p;.:--  D;gtric<,  Rea't)  A./.  _--' — 
"^'r;'"n; ration  snd  O'oe'"  P^ovc^ng  *or 
0?«rs;-.5  uf  p!_bi!c  Lsnc  i^  Ss-  Juan 
C  :  ■jOtf   New  Mexico  er-d  C  5RSif;,ation 

"  jrposes  Act 

AGENCY:  Dureau  of  Land  Management, 
"armingtcn  District,  Interior. 
ACTION:  Notice  of  realty  action. 
Racreation  and  public  purposes  patent 
of  public  land  in  San  Juan  County,  New 
Mexico. 

summary:  On  Monday,  April  26,  1993, 
^  rr; ,;,  lands  were  classified  as  being 
suitable  for  leasing  and  later  patenting 
under  the  Recreation  and  Public 
Purposes  Act.  This  is  a  notice  of 
termination  of  that  classification  which 
W2S  plar"d  r-r  'he  following  land,  in  the 
Fetierai  Rcgistrr,  Vol.  58.  No.  78, 
Monday,  April  26,  1993. 

Vew  Mexico  Principal  Meridian 

T.  29  N.,  R.  14  \V., 
Sec.  9,  NE'/iMEV*. 

Containing  40  acres,  more  or  less. 

This  notice  sl"^"  'r^^'i'^"^  the  notice 
p!3ced  in  the  Ff^l^ral  kci^>tsr.  Vol.  57, 
N'o.  139,  Monday,  )uly  20,  1992. 
Information  concerning  that  proposal 
remains  correct  except  for  termination 
of  the  original  classification  stated 
above  and  the  following  information. 

The  following  described  public  land 
has  been  determined  suitable  for 
classificaticn  for  patenting  to  the  City  of 
Farmington  under  the  provisions  of  the 
Recreation  and  PHjblic  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.)  The 
patent  would  be  issued  only  for  40  acres 
within  these  lands 

New  Mexico  Principal  Mer-.fiian 

T   30  N     R    14  W.. 

Sec    34.  SEv«. 

Containing  160  acres,  more  or  less. 

The  land  would  not  '■>*>  lefifed  prior  to 
being  patented  to  the  G*\  ,j*  Farmington 
as  stated  in  the  !u!v  2r  i-i'-z  .lotice.  The 
estimattid  intended  time  of  patent 

issi;ance  is  Septe.^iber  15,  1993. 


At  9  a.m.  on  .'^.  ,:>.'•  :?.,  1993,  the  land 
classified  in  the  Ifnierul  Register,  Vol. 
58,  No.  78,  Mon  ;         '  :  ril  26,  1993  shall 
be  open  to  all  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws  subject  to  valid 
existing  rights,  and  the  requirements  of 
applicable  law.  All  applications 
received  at  or  prior  to  9  a.m.  on  August 
16,  1993  shall  be  considered  as 
simultaneously  filed  et  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  July  8, 1993. 
|oet  Farrell, 

As-ststant  District  Manogei  for  Lands  and 

Renewable  Pesources. 

[PR  Doc  93-17009  Filed  7-15-93.  8  45  am) 
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AGENCY:  Bu7t.no  , ;  i^nu  .'■•ianagement. 

Interior. 

ACTION:  Notice  of  application  received 

e    M M ,i  n  •    ' ," otice  is  hereby  given  that 
^_:i_  :.   tc  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U  S.C.  1719).  ANAM,  Inc..  has 
applied  to  purchase  the  mineral  estate 
described  as  follows: 

Gilt  and  Salt  Rv^r  Meridian,  Arizona 

12  L., 
,  S'.'iS'/i; 
.SVi. 

HE., 
all. 

13  E.. 

Sec.  12,  S'/^  (except  5  acres); 

Sec.  13.  E'/i. 
T.  7  S.,  R.  14  E., 

Sec.  17,  NEV4,  S'/iNWV4.  S'/j; 

Sec.  21,NViNWV4; 

Sec  26,  S^/iNWV«,  SVa; 

Sec.  29,  NV«,  EViSWV4,  MVV4SWV«,  SEV4; 

Sec.  30,  NEV4NEV4; 

Sec.  31,  lots  1-4,  SEV4SWV4.  SViSE'A; 

Sec.  32,  W'/i; 

Sec.  33,  V/^'i,  SEV4; 

Sec.  35.  U--/iN^/2,  SEV.NEv*,  SWV4NWV4. 
T.  8  S.,  R  13  E.. 

Sec.  9.  SV2; 

Sec  ll.Ei>i; 

Sec.  12,  SWV4NWV4.  NWV4SWV4. 
SV;iSWV4; 

Sec  13,  N'/iN'/i; 

Sec.  14,  SVVV4,  SV2SEV4; 

Sec.  15,  E'/iSWV4,  W'/iSEV4; 

Sec.  22,  all; 

Sec  23.  E'^NEV4.  SWV4NEV4.  N^.^NW'/.. 
SWV4NWV4,  SVi; 

Sec  25.  all: 

Sec.  26,  N'/2; 

Sec  27,  all. 
T8S.,R.  14E, 

Sec  2,  SW. 

Sec  5.  lots  I  to  4.  Sv^NV^,  SV2; 


Sec.  6,  lot  6.  NE^/4SWV4; 

Sec.  7,  EVa; 

Sec  8,  all; 

Sec  11.  N'y^; 

Sec  18,  lot  1.  NEV4,  NEV4NWV4; 

Sec  20,  WVi; 

Sec  23,  SVjS'/i; 

Sec.  24.  E'.^.  SWV4; 

Sec.  26.  NVzNVa; 

Sec  27.  NEV4: 

Sec  29.  NV2NWV4; 

Sec  30,  NEV4.  NViSE'A 

Containing  13,080  82  acres,  more  or  less 

FOR  FURTHER  MFORMATKM  COMTACT: 
Dorie  Morrison.  Branch  of  Lands 
Operations,  Arizona  State  Office, 
Bureau  of  Land  Management.  P.O.  Box 
16563.  Phoenix.  Arizona  85011. 
Telephone  (602)  650-0518. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  b«  subject 
to  appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws.  The  segregative  effect  of 
the  application  shall  terminate  either 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  to  such 
mineral  interests,  upon  final  rejection  of 
the  application  or  two  years  fit>m  the 
date  of  filing,  June  18, 1993.  whichever 
occurs  first. 

Dated:  July  9, 1993. 
Mary  B.  Hyde, 

Acting  Chief,  Branch  of  Lands  Operations. 
IFR  Doc  93-16846  Filed  7-15-93;  8:45  am) 
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AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
SUHMARY:  The  following  described 
public  land  is  being  considered  for 
direct  sale  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Ad  of  October  21,  1976 
(43  use.  1713): 

Mount  Diablo  Meridian,  Caiifomia 

T.  6N.,R.  13E, 
Sec  26:  lot  8 
Comprising  3.22-acres,  more  or  lest 

The  above  tract  is  a  wedge-shaped 
remnant  of  public  land  that  is  difficult 
to  manage  in  Federal  ownership.  The 
3.22-acre  remnant  would  be  sold  to 
adjacent  land  owmer  Fred  Ault  (or  heirs) 
at  fair  market  value.  An  additional 
$50.00  non-returnable  mineral 
conveyance  processing  fee  is  required. 

The  tract  would  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
8  right-of-way  for  ditches  and  canals. 
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All  necessary  clearances  including 
clearances  for  archeolog}'  and  for  rare 
plants  and  animals  would  be  completed 
prior  to  any  conveyance  of  utle  by  the 
US  The  proposal  is  consistent  with  the 
Bureau's  land  use  plans  that  support  the 
disposal  of  small  d,f*irultto  n^.anawe 
tracts 

The  above  described  land  is  hereby 
seRTBgated  from  settlement.  IcK.ation  and 
entry  under  the  public  land  laws  and 
the  mining  laws  for  a  period  of  270  days 
fron-i  the  date  of  publication  of  this 
notice  m  the  Federal  Register 
ADO«ESS£S:  On  or  before  August  30. 
1993.  interested  parties  may  submit 
comments  to  the  Distnct  Manager,  c/o 
Folsom  Resource  Area  Manager,  63 
Natoma  Street,  Folsom.  California 
9S630 

FOP  ADOmOHAL  WFOflllATTON:  Contact 
Mike  Kelley  at  (916)  985-44^4  or  at  the 
address  aho\e 
D-K.  SwickaH. 

[FR  DfK  93-16843  Filed  7-15-93;  8;45  am) 


[CO-«42-M-4730-121 

Colorado:  Filing  of  Plat*  of  Survey 

J'j.y  8.  199  3 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Mdnaaem.ent.  Lakewood, 
Colorado,  effective  10  a,m..  July  8,  1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subd;  visional  lines,  and 
the  subdivision  of  section  6.  T  R  N.,  R. 

73  W  ,  Sixth  Principal  Mendian, 
Colorado,  Group  No  939,  was  accepted 
June  10,  1993 

The  plat  representing  tne  dependent 
resurvey  of  a  portion  of  the  Second 
Standard  Parallel  North,  Range  73  and 

74  West,  portions  cf  the  weit  boundary 
and  subdivisionai  lines,  the  subdivision 
of  certain  sections  and  the  metes-and- 
bounds  survey  in  the  SE  V*  of  section 
33,  T  9  N  ,  R.  73  W.,  Sixth  Principal 
Mendian,  Colorado.  Group  No.  939.  was 
accepted  I'une  10.  1991 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundarv  arid  the  subdivisionai  lines. 
and  the  5ubd:A  ;  von  ■'/  sections  13  and 
14,  T  i:'  N  ,  R  90  W    S,xth  Principal 
Mendian.  Colorado.  Group  No.  958,  was 
accepted  June  8,  199] 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Ser\'ice. 

The  plat  representing  the  dependent 
resur.'ey  of  a  portion  of  the  north 
boundary  of  the  Snu'hom  Ute  Indian 


Reservation  (south  boundary  of  the  Ute 
Ceded  Lands),  through  Townships  34 
North.  Ranges  12  and  13  West,  tiie  south 
and  west  boundaries,  a  portion  of  the 
subdivisionai  lines,  and  the  subdivision 
of  section.  T.  34  N.,  R.  12  W,.  (South  of 
the  Ute  Line),  New  Mexico  Principal 
Meridian,  Group  No.  965.  was  accepted 
June  8,  1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs  and  Bureau  of 
Reclamation. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  OfRce, 
Bureau  of  Land  Management,  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215. 
Jack  A,  EcvM, 

Chief.  Cadastral  Sumyorfor  Colorado. 
[FR  Doc.  93-16848  Filed  7-15-93;  845  am) 
WUJNG  COOC  4310-^JB-H 


Bureau  'jf  Reclamation 

Tnnitv  River  Ba»in  Fish  and  Wiidlife 

Tas*  Force 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
lOiajUJ  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 

DATES:  The  meeting  begins  on  Thursday. 
September  16, 1993,  at  9  a.m. 

ADDRESS:  Assemble  at  the  Trinity 

Counlv  Fair^ound  HavforV.  California. 

F0«  FUHTHCR  IMfORMATiON  CONTACT:  Mr 
Chip  Bruss.  Trinity  River  Task  Force 
Secretary,  Bureau  of  Reclamation,  MP- 
720,  2800  Cottage  Way,  Sacramento.  CA 
95825;  telephone  (916)  978-4956  or 
TDD  916-978-441 7 

SUPPLEMENTARY  INFORMATION:  The  Task 
Force  will  consider  the  Three- Year 
Action  Plan  and  Budget.  It  will  also 
discuss  ways  to  achieve  Bioregional 
Coordination  and  a  status  report  on  the 
program  extension  will  be  provided. 

Dated  July  8. 1993. 
Donald  R.  Glaser, 
Action  Deputy  Commissioner. 
[FR  Doc.  93-16842  Filed  7-15-93;  8:45  am] 

BILUMG  COOE  4310-00-M 


National  Park  Sarvica 

General  Management  Plan,  Draft 
Environmental  Impact  Statement, 
Jewel  Cave  National  Monument,  South 
Dakota 

AGENCY:  National  Park  Service. 

Department  of  the  Interior 
ACTION:  Availability  of  draft 
environmental  impact  statement  and 
general  management  plan  for  Jewel  Cave 

National  Monument. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
(NTS)  announces  the  a.vailobiiity  of  a 
draft  Environmental  Impart  Statement 
and  General  Management  Plan  (DEIS.' 
GMF)  for  Jewel  Cave  National 
Monument.  South  Dakota. 
DATES:  The  DEiS/GMP  will  remain 
available  for  public  review  through 
September  16.  1993.  If  any  public 
meetings  are  held  concerning  the  DEIS.' 
CMP,  they  will  be  announced  at  a  later 
date 

ADDRESSES:  Comments  on  the  DEIS/ 
GMP  should  be  sent  to  the 
Superintendent,  Jewel  Cave  National 
Monument,  R.R.  1,  Box  ROAA.  Custer, 
South  Dakota  57730,  Public  reading 
copies  of  the  DEIS/GMP  will  be 
available  for  review  at  the  following 
locations; 

Office  of  the  Superintendent,  Jewei  Q*-  e 
National  Monument,  Telephone;  (605) 
673-2288. 
Division  of  Planning  and  Compliance, 
Rocky  Mountain  Regional  Office, 
National  Park  Service,  12795  W, 
Alameda  Parkway,  Lakewood,  CO 
R0225,  Telephone:  (303)  969-2828 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  V. V  ,  Washington,  DC 
20240,  Telephone  (2021  208-6843. 
SUPPLEMENTARY  INFORMATION    The  DEIS 
GMP  analyzes  two  alternatives  to 
protect  resources  while  providing  for 
visitor  use  of  the  monument.  Undor 
Alternative  A,  the  no-action  alternative, 
existing  programs,  development,  and 
trends  (including  implementation  of  the 
draft  Resource  Management  Plan)  would 
continue,  but  new  facilities  and 
interpretation  would  not  be  added.  In 
the  proposed  action  (alternative  B), 
emphasis  would  be  on  protection  of 
Jewel  Cave  through  understanding  and 
mitigation  of  the  effects  on  cave 
resources  caused  bv  surface  facilities 
and  activities.  Visitor  safety  would  be 
given  a  high  priority;  access  for  visitors 
with  disabilities  would  be  improved; 
interpretation  would  be  expanded  to 
help  visitors  better  understand  the 
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relationship  between  surface  and 
subsurface  resources,  and  the  National 
Park  Sen,  ice  would  pursue  cooperative 
ventures  and  boundary'  expansion  to 
protect  cave  resources. 

The  DEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  cave  resources,  geology, 
soils  and  vegetation,  wildlife,  wafer 
resources,  air  quality,  cultural  resources, 
visitor  experience,  socioeconomic 
environment,  and  msnaseirient  and 
operations 

FOR  FURTHER  INFORIAATIOK  CONTACT: 
Superintendent.  Jewel  Cave  National 
Monument,  at  the  above  address  and 
telephone  number. 

Dated  Julv  1  19^3. 
Itme«  T   Rf'  ni, id* 

Acti.ng  Regional  Director,  Rocky  Klountoin 
Begion,  National  Park  Service. 
[FR  Doc  93-16780  Filed  7-15-93;  8:45  tan] 
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General  Management  Plan.  Draft 
Environmental  Impact  Statement,  Wind 
Cave  National  Park,  South  Dekota 

AGEWCV;  National  Park  Serv,^e, 
Department  of  the  Interior. 
ACTION:  Availability  of  draft 
environmental  impact  statement  and 
general  management  plan  for  Wind  Cave 
.National  Park. 

SUMMARY:  Pursuant  to  section  102(2)(c) 

of  thp  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
(NPSJ  announces  the  availability  of  a 
draft  Environmental  Impact  Statement 
and  Genera!  Management  Plan  {DEIS/ 
G.MP)  for  Wind  Cave  National  Park, 
South  Dakota 

DATES:  The  DEIS.&VfP  w,;l  r*^!;;a.:-i 
avaiJah!e  fc;  public  re\-.e-.v  through 
September  16,  1993   If  anv  public 
meetings  are  held  concerning  the  DEIS/ 
GNIP  they  will  be  announced  at  a  later 
date 

ADDRESSES:  Comments  on  the  DEIS/ 
GVIP  should  be  sent  to  the 
Supc-rin'endent,  Wind  Cave  Nationel 
Park.  !Iot  Springs,  South  Dakota  .5774" 
Public  reading  copies  of  the  DEIS  'GNfr' 
>'ill  be  available  for  rp\  lew  at  the 
following  locations 
Office  of  the  Superintendent,  Wind 

Cave  Nationel  Park,  Telephone:  (605) 

745-4600. 
Division  of  Pisnnire  and  CompUance, 

Rocky  Mounts; n  Regions!  Office, 

National  Park  Ser-.  ■  e,  ::,.~--"  W. 

Alameda  Parkwaw  LaMV,:>:-.d,  C] 

80225,  Telephone   ,>ri]  qnC,.-:R.B 
Office  of  Public  Affairs  Na'.r;,,-  P^jK 

Service,  Depertmiert  of  t:ip  Ulterior, 


18th  and  C  S'r^t-"-  .N'W..  Washington, 
DC  20240,  Telephone:  (202)  208- 
6843. 

SUPPLEMENTARV  INFORMATION    The  DEIS/ 
GMP  analyzes  tiiret?  auonioUv  es  to 
ensure  the  long-term  preservation  of  the 
significant  resources  and  provide  for 
public  use  and  enjoyment  of  the  park's 
many  features.  The  no-action  alternative 
(Alternative  A)  would  continue  current 
management  and  operations  in  existing 
facilities.  The  proposed  plan 
{Alternative  B)  would  increase  visitor 
services,  improve  administrative  and 
maintenance  facilities,  address  health 
and  safety  issues,  and  improve 
employee  housing,  while  mitigating 
effects  of  surface  facilities  and  activities 
on  the  cave  and  providing  for  additional 
visitor  use.  There  would  be  no 
significant  change  in  the  current  level, 
type  and  location  of  development. 
Alternative  C  is  similar  to  the  proposed 
plan,  but  would  also  remove  the 
campground,  eliminate  the  concession, 
remove  the  sewage  lagoons  and  install 
8  discharging  tertiary  wastewater 
treatment  plant  and  remove  the  bison 
fence. 

TTie  DEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  cave  geology,  soils,  and 
vegetation;  wildlife;  water  resources;  air 
quahty;  cultural  resources;  visitor  use; 
socioeconomic  effects;  and  management 
end  operations. 

FOR  FURTHER  tNFORMATiO*  CON^AC: 
Supennlijndent,  Wind  Cave  NoUonal 
Park,  at  the  above  address  and 
telephone  number. 


DatPf 


A  1    l'Q3. 


jamef  T  Re^-noldii. 

Acting  Regional  Director,  Rocky  Mountain 

Region,  Notiona]  Park  Service. 

IFR  Doc.  93-16781  Filed  7-15-93;  8:45  am) 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  use.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 

principal  office:  Explosives  Technologies 
International,  Inc.  (ETI).  Wilson  Bidg.. 
Suite  202,  3511  Sliverside  Road. 
Wilmington.  DE  19810-4902 

2.  Wholly-owned  subsidiaries  which  will 

participate  in  the  operations,  and  St8te(s) 
of  incorporation: 


(i)  Blastrite  Services  Inc  ,  tncorporsted— 

South  Carolina,  Incorporated— Ceorgia, 

Incorporated — Virginia 
(ii)  Seattle  Explosives.  Inc..  tncorporsted — 

Idaho 
(iji)  Southern  Explosives  Corporation. 

Incorporated — Kentucky 
(iv)  Southern  Explosives  Corporation 

(OHIO).  Incorporated— Ohio 
(v)  Explosives  Energies  Inc  . 

Incorporated — Missouri 
(vi)  Golden  State  Explosives  Inc. 

Incorporated— California 
(vii)  Explosives  Energies  Inc  ,  dbe  ArkansM 

Explosives,  Incorporated — Arkansas 
(viii)  Explo-Tech  Inc    Incorporated— 

Pennsylvania,  Incorporsted — ^Maryland 
(ix)  North  Star  Explosives  Inc  , 

Incorporated — Alaska 
(x)  ACE  Explosives  ETU  Ltd., 

Incorporated — Canada 
Sidney  L.  Strickland.  Ir., 
Secretary 
IFR  Doc.  93-16919  Filed  7-15-93;  8  45  am) 
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T^'P  Ai6:-8r^.e  G'ea'  So 
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Alabama  Great  Southern  Railroad 
Company  (AGS),  Louisiana  Southern 
Railroad  Company  (LSRC).  and  New 
Ch-leans  Terminal  Company  (NOT)  have 
filed  a  notice  of  exemption  to  merge 
LSRC  and  NOT  into  AGS,  with  AGS  as 
the  surviving  corporation.  The  merger  is 
expected  to  be  consummated  on  or  soon 
after  August  1, 1993. 

LSRC  and  NOT  are  wholly  owmed 
subsidiaries  of  AGS.  AGS  is  a  wholly 
owned  subsidiary  of  Norfolk  Southern 
Railway  Company  (NSR).  NSR  is 
controlled  through  stock  ownership  by 
Norfolk  Southern  Corporation,  a 
noncarrier  holding  comjjany. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  118G.2(d)(3).  It 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family.  The  purpose  of  the 
transaction  is  to  simplify  NSR's 
corporate  structure  and  eliminate  costs 
associated  with  separate  accounting, 
tax,  bookkeeping,  and  reporting 
functions. 

To  ensure  that  all  employees  who 
may  be  affected  by  the  transaction  are 
given  the  protection  afforded  under  49 
U.S.C.  10505(g)(2)  and  49  U.S.C  11347. 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry.— Control— Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979).  are 
imposed. 
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Petitions  to  revoke  the  exemptior, 
u.-.der  49  U  S  C.  lO^nsid)  may  Im  filed 
at  ar.y  time.  The  fihng  of  a  petition  to 
revoke  will  not  stay  the  exemption's 
effi-rtiveness.  Pleadipas  must  be  fii-'d 
w.ih  the  Commiss.on  ar.d  sen-fxl  on;  J, 
Gar/  Lane.  Norfolk  Southerr! 
Corporation,  Thre«  Corrim^Tr-.n'l  Fiare. 
Norfolk,  VA  23510. 

Decided.  July  9   \^N} 

By  iheCoininiision,  Dav;J  M  Konschnik. 
Director.  Office  of  PTt>':e«dir.gs. 
Sidney  L.  SWckl*nd.  Ir  . 

!FR  Doc  93-16920  Filed  7-15-93;  8;45  am] 
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[Fin«nc«  Docket  No.  3224«] 

Han«on  Natural  Re«ourc8«  Co. — Non- 
Common  Carrier;  Status— Petition  for  a 
Declaratory  Order 

AGENCY:  Interstate  Commerce 
Commission 

ACTXX:  Petition  far  Deciaratory  Order. 

SUMMARY:  Bv  decision  ser\'ed  .\pril  30. 
1M3  (58  FR'26985.  M.ay  8,  1993).  the 
Commissior.  held  this  proceeding  m 
abeyance  at  the  request  of  the  Petitioner. 
Hanson  Natural  Resources  Company 
(HNRC).  By  motion  filed  J'-iiie  28,  1993. 
FiNRC  moved  to  reinstate  this 
proceeding  and  to  supplement  ^b^' 
declaratory  order  petition  filed  ^n 
February  8.  1993.  HNRC  states  that  it 
consummated  certain  tran,sac*:ons 
involving  a  rail  line  that  serves  the  Lee 
Ranch  Mine  located  m  McKLinley 
County,  NM  en  June  25,  1993  and  that 
the  consummated  transactions  are 
sim.lar  to  the  transactions  anticipated  in 
HNRC's  February  8,  1993  petition,  as 
described  in  the  Commission  decision 
served  Man:;h  1.  1993  (.58  PR  12052, 
March  2,  1993).  FINRC  seeks  a 
declaratory  order  that  it  has  not  become 
and  will  not  become  a  common  carrier 
by  railroad,  because  of  the  transactions 
consummated  on  June  25. 1993.  HNRC 
asks  the  Commission  to  dispense  with 
public  comment  and  decide  this  matter 
on  the  merits  because  the  only  party  to 
express  interest  in  the  matter  has 
submitted  a  verified  statement  that  it 
does.not  intend  to  make  further 
submissions  in  this  proceeding. 

The  request  to  reinstate  the 
proceeding  and  to  supplement  the 
petition  is  granted.  The  motion  is 
denied  insofar  as  it  seeks  waiver  of 
pubUc  comment.  Any  person  seeking  a 
copy  of  HNRC's  motion  filed  June  28. 
1993  may  request  one  from  HNRC's 
representative  at  the  address  below. 
OATiS:  Comments  must  be  filed  by 
.August  5,  1993. 


ADDR€SSES:  Send  an  original  and  1" 
copies  of  comments,  referring  to 
Finance  Docket  No.  32248  to:  Office  of 
the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

In  addition,  send  one  copy  to  HNRu's 
representative:  C.  Michael  Loftus, 
SLOVER  »  LOFTUS,  1224  Seventeenth 
St.,  NW..  Washington,  DC  20036  (2021 
374-7170. 
FOB  f un^HEH  IhfORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

Decided:  July  13. 1993. 
By  the  Conunission. 
Sidney  L.  Strickland,  Jr.. 

Secretary. 

[FRDoc  Q:i  -6918  Filed  7-15-93:  8:45  am) 
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[Finapc«  Oocknt  Mo  32290] 

NflbrasKe  Centra:  Railroad  Co — Lease 
and  Operation  Exemption — Union 

Pacific  Railroad  Co 

Nebraska  Central  Railroad  Company 
(Nebraska),  a  noncarrier.  has  filed  a 
notice  of  exemption:  (1)  To  lease  and 
operate  approximately  248.44  miles  of 
rail  line  owned  by  Union  Pacific 
Railroad  Company  (UP)  in  the  State  of 
Nebraska;  and  (2)  to  acquire  incidental 
trackage  rights  over  approximately  25.32 
miles  of  UP'g  line  in  the  State  of 
Nebraska.  Nebraska  will  become  a  class 
in  rail  carrier.  The  exemption  became 
effective  June  25. 1993. 

The  lines  involved  in  the  lease 
transaction  consist  of:  (1)  The  Albion 
Branch  from  milepost  0.10  at  Oconee, 
NE.  to  milepost  34.6  at  Albion.  NE;  (2) 
the  Cedar  Rapids  Branch  from  milepost 
0.13  at  Genoa.  NE,  to  milepost  44.5  at 
Spalding,  NE;  and  (3)  the  Norfolk 
Branch  from  milepost  2.5  at  Columbus, 
NE,  to  milepost  48.6  at  Norfolk,  NE; » (4) 
the  Ord  Branch  from  milepost  0.48  at 
Grand  Island,  NE.  to  milepost  61.3  at 
Ord.  NE;  and  (5)  the  Stromsburg  Branch 
from  milepost  12.5  at  Brainard.  NE,  to 
milepost  75.15  at  Central  City,  NE. 

The  incidental  trackage  rights  that 
Nebraska  will  acquire  as  part  of  this 
transaction  will  be  over  UP's  line:  (1) 
On  its  mainline  between  milepost  0.48 
(mainline  milepost  146.41)  at  Grand 
Island,  NE,  and  milepost  75.15 
(mainline  milepost  124.14)  at  Central 
City,  NE,  for  movement  of  trains;  (2) 
between  milepost  0.0  and  milepost  2.3 
at  Columbus,  NE,  for  access  to 
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1  Chicago  and  Nortli  Western  Transportation 
Company  will  retain  trackage  righti  between  these 
two  points  originally  granted  by  UP  (n  19M. 


Columbus  Yard  for  interchange;  and  (3) 
between  milepost  0.48  on  the  Ord 
Branch  at  Grand  Island,  NE,  and 
milepost  146  25  on  UP's  mainline  at 
Grand  Island,  NE,  a  distance  of 
approximately  o  75  miles.  The  trackage 
rights  will  enanle  Nebraska  to  have 
expanded  acces.s  to  property  at  Grand 
Island,  NT,  which  Nebraska  is  leasing 
frcm  LP. 

This  proceeding  is  rtlati'd  to  Finance 
Docket  No.  32:89,  Rio  Grande  Pacific 
Corporation — Continuance  in  Control 
Exemption— 'A  ichita,  Tillman  *  Jackson 
Railway  and  NVbra.ska  Central  Railroad 
Company,  whe'em  i^o  Grande  Pacific 
Corporation  has  concurrently  filed  a 
notice  of  exemption  to  continue  in 
control  of  Nebraska  when  N^'braska 
becomes  a  rail  carrier  upon 
consum.mation  of  the  transaction 
described  in  this  notice. 

Any  comments  m.ust  be  f.ie  with  the 
Commission  and  st-r.'ed  on:  John  D. 
Heffner,  Gerst,  Heffner.  Carpenter  4 
Prerup,  suite  1107.  1700  K  Street.  NW., 
Washington,  DC  20006 

The  notice  is  filed  under  49  CFR 
1150,31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  July  9, 1993. 

Bv  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  )r.. 
Secrefarj'. 
(FR  Doc  93-16921  Filed  7-15-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping^'Reporting 
Requlrementa  Under  Review  by  the 
Office  of  Management  and  Budget 

BACKGROUND:  The  Department  of  Labor, 
111  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  wM.l  afft^ct  the  pullii 
LIST  OF  RECORDKEEP'NG/REFORTING 
PEQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Departm^^t  of  Labor  will 
publish  a  list  cf  the  .Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 


■ 

^H                ETA  81   . 
^B               ETA81A 

H                ETA  82    . 

^B                ETA  83 

^1               2.\&3  \o\R 
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reinstatements.  Tlie  D  ,  -r'  --^ntal 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

E!ach  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeoing/ 
reporting  requirement. 

The  OMB  andJoT  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeepinj?/ 
reporting  requirement  is  rn-sr.fr; 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  n  ir^-r  of 
hours  needed  to  comply  w.'.r.  tno 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
C0M«EN^  s  »N0  QUESTIONS:  Copies  of  the 
■■:•'  ■-'  .i.-+';!ng/repcrting  requirements 


may  be  obtained  by  calling  the 
Departmental  Clearance  Officer. 
Kenneth  A.  Mills  {(202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  hiformation 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  {(202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration 


Business  Confidential  Data  Request  Oil 
and  Gas  Drilling  and  Exploration 
Oilfield  Services 
1205-0272:  ETA  9018 
On  occasion 

Businesses  or  other  for  profit;  Small 
businesses  or  organizations  300 
respondents;  45  minutes — 2  hours  per 
response;  563  total  hours:  1  form 
Statutory  requirements  under  the 
Trade  Act  of  1974,  as  amended  require 
complete  and  accurate  business 
confidential  data  in  order  to  make 
determinations  as  to  whether  imports 
have  contributed  to  worker  separation. 
The  Secretary  of  Labor's  determinations 
guide  in  determining  if  petitioning 
workers  are  eligible  to  apply  for  worker 
adjustment  assistance. 

Extension 

Employment  and  Training 

Administration 
Disaster  Unemployment  Assistance 

{DUA)  Handbook  Program  Operating 

Forms 
1205-0051;  ETA  81,  81  A,  83,  84 


Form  # 


ETA  81  

ETA  81A „ 

ETA  82    „ 

E'A  83     

F'A  B4  

2..ia3  iota'  -'Xcs 
'ApproxknaMy  six  Hmes  per  year. 


Respondents 


11,000 

3.800 

11,000 

11.000 

235 


Frequency 

Or-a  f--         

Or*  :.    €         

Oo»-t>m« 

Varies"  

One-time 


Average  Urns 
per  re«pon*« 


2C'  ■"•*'"'■  'fS' 
M  "■»'■  »;!*•* 
15  mtnutm. 
15  mtnutee. 
aOmtnulM. 


Public  l^w  100-707  (sections  410  and 
423)  provides  for  benefit  assistance  to 
"any  individual  unemployed  as  a  result 
of  a  major  disaster."  The  forms  in 
Chapter  lU  to  VII  of  the  DUA  Handbook 
are  used  by  State  agencies  in  connection 
with  the  provisions  cf  the  benefit 
assistance,  unemployment, 
compensation  claims,  and  financial 
n^TTfi^oment  for  this  program. 

Lxtiinston 

Employment  and  Training 

Administration 
Petition  for  Adjustment  Assistance/ 

Solicitud  De  Asistencie  Para  Adjuste 
1205-0192;  ETA  8560,  8559  (Spanish) 
Individuals  or  households;  Businesses 

or  other  for-profit;  Small  businesses  or 

organizations 
On  occasion 
1,400  respondents;  15  minutes  per 

response;  350  total  hours; 
1  form 

Petition  used  by  American  workers 
applying  to  the  U.S.  Department  of 
Labor  for  eligibility  to  receive  worker 

trade  adjii'^fmrn*  ^s'iistance  in 


accordance  with  provisions  of  the  Trade 
Act  of  1974,  as  amended.  The  petition 
initiates  action  on  the  part  of  the 
Department  to  determine  if  workers  are 

eligible. 

Extension 

Mine  Safety  and  Health  Administration 
Underground  Retorts  (30  CFR  57  22401) 
1219-0096 
On  occasion 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations 
1  respondent;  160  hours  per  response; 

160  total  hours 

Prior  to  ignition  of  underground 
retorts,  mine  operators  must  submit  a 
written  plan  containing  site-specific 
safeguards  and  safety  procedures  for  the 
underground  areas  of  the  mine  affected 
by  the  retorts.  MSHA  uses  this 
information  to  ensure  that  safe  practices 
are  followed  and  to  determine  that 
proper  procedures  and  safeguards  are 
used  to  protect  the  safety  of  all  persons 
in  the  mine  during  ignition  and 
operation  of  a  retort. 


Extension 

Pension  and  Welfare  Benefits 
Administration 

Summary  Plan  Description 
Requirements  Under  the  Employee 
Retirement  Income  Security  Act  of 
1974  (ERISA) 

1210-0039 

Other  (5  or  10  year  cycle  depending  on 
whether  a  plan  is  amended  in  initial 
5  years) 

Businesses  or  other  for-profit;  Non- 
profit institutions;  Smell  businesses 
or  organizations 

141,000  responses;  31  hours  per 
response;  4,371,000  total  hours 

As  required  by  ERISA,  this  regulation 
provides  plan  administrators  vrith  the 
procedures  and  guidelines  necessary  to 
furnish  the  Department  of  Labor,  plan 
participants  and  beneficiaries  with 
Summary  Plan  Descriptions  that  clearly 
explain  participants'  and  beneficiaries' 
rights  and  obligations. 


38440 
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Pension  and  Welfare  Benefits 
Adminis-trafion 

Employee  Retirement  Income  Security 
Act  (ERISA)  Exerrption  Procedures 
75-1,  Exemption  Procedure  Under 
Section  408(8)  of  ERISA 

1210-0050 

On  occasion 

Businesses  or  other  for  prrfil;  Non- 
profit ins<itutio.^s;  Small  businesses 
or  organization 

320  respon  Jents;  25  hou's  pm  response; 
8,000  toi a i  hours 
The  EPJSA  Exemption  Procedures  75- 

1  provides  guidance  to  affected  public 

regarding  the  proceduiss  to  be  followed 

and  the  information  to  be  supplied  to 

me  Depart.nient  for  prohibited 

transaction  exemption  requests  filed 

before  September  10  .1990. 

Signed  at  Washington.  DC.  this  12th  day  of 
July  1993. 
Ki«nn«i*i  A.  MilU, 

.>;  ,^  r»nfo/  Clearance  Officer. 
tX  Doc.  93-16931  Filed  7-15-93;  8:45  ami 
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Advisory  CO'.iOr..'  ^  -  Ffnr'oye*  Weitefe 
and  Pen»tor  3*^*'  ■  °'a.-a 
Announc«m«nf  at  Vaca'-ces  f^squcst 
lor  Nofnin«tlon« 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895,  29  U.S.C.  1142. 
provides  for  the  establishment  of  an 
■  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans" 
""h"  C.  ancil)  which  is  to  consist  of  15 
rrembers  to  be  appointed  by  the 
ifrretary  of  Labor  (the  Secretary)  as 
f    j  'V, ;  "^  -  ->"^  -epresentatives  of 
eirp I'-;,  t>e    -,.;:i;.; rations  (at  least  one  of 
whom  shall  be  representative  of  an 
organ:z«tion  whose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
repf^^sera'ive  of  employers  maintaining 
-r  :  '  "trr)  .mg  to  multiemployer  plans); 
0  .1^  -«pr*^sentative  each  from  the  fields 
of  n-iurance,  corporate  trust,  actuarial 
counseling,  investment  management, 
and  accounting:  and  three 
representatives  from  the  general  public 
(one  of  whom  shall  be  a  person 
representing  those  receiving  benefits 
from  a  pension  plan).  Not  more  than 
eight  members  of  the  Council  shall  be 
members  of  'he  same  political  party. 

Merrbers  sh=^!!  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA  App>ointments  are  for  terms  of 
!h.re<>  years. 

The  prescribed  duties  of  the  Council 
ars  to  advise  the  Se^rptar.  with  respect 


to  the  carrying  out  of  his/her  functions 
under  ERISA,  and  to  submit  to  the 
Secretary,  or  their  designee, 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four 
times  each  year,  and  recommendations 
of  the  council  to  the  Secretary  will  be 
included  in  the  Secretary's  annual 
report  to  the  Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Council  expire  on  Sunday,  November 
14,  1'193.  The  groups  or  fields 
repre.<:entwi  are  as  follows:  employee 
organizations  corporate  trust, 
investTHf-iit  management,  employers 
(multiemployer  plans),  and  the  general 
pub  i.e. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to,  Attention:  William 
E.  Morrow.  Executive  Secretary,  ERISA 
Advisory  Council,  Frances  Perking 
Building,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  suite  N- 
5677,  Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  September  17.  1993. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or,  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  should  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and 
address  It  should  also  include  a  brief 
description  of  the  candidate's 
qualifications,  the  group  or  field  which 
he  or  she  would  represent  for  the 
purposes  of  section  512  of  ERISA,  the 
candidates'  political  party  affiliation, 
and  whether  the  candidate  is  available 
and  would  accept. 

Signed  at  Washington.  DC  this  12th  day  of 
July,  1992 
Olena  Berg, 

Assistant  Secretary  of  Labor  for  Pension  and 
Welfare  Benefit  Programs. 
IFR  Doc.  93-16891  Filed  7-15-93;  8:45  ami 
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Ei-'C''cyr>erv:,  SMfdards  tdministrstion 

V¥9ge  an,G  Hour  D'vision,  Mirimum 
*'an3«  for  Fftde'ai  a^d  Fe<Jeral!y 
Assisted  Construction  General  Wsge 
De:e.'rr.. nation  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 


based  on  tho  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  In  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  v,/ages  determined  to  be 
prevailing  by  the  Secrotary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U  S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
cunent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
h'-ir  ds'f  of  notice  in  the  Federal 
Regislpr    jr  on  the  date  wTiUe^i  n  'jce 
is  received  by  the  agency,  v.  ,    r:*-  >  er  is 
earlier.  These  decisions  are  tc  i>e  osed 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  es  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  whicli  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dnrump!.'  en';!led 
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"C6r.'jr&':,  VVftge  D«tt?rrri;n8t,or',s  Issuet,; 
Under  The  DavTs-Baror,  And  Rela'pcl 
Acts,'   sha.;  be  ;hp  rr.;nuT,um  paid  by 
contractors  and  subcontrarrtors  to 
laborars  and  :nx'rGn;(  s 

Any  person,  orgfiruzat; or:   or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  si  hrr.i*  a  agf?  rate  and 
fringe  benefit  in  f ■  r-  ?=  i  )  i  f  r 
consideration  by  ' "  ' 
Further  informa:-  . 
explanatory  formB  f. 


)ppa-^rnpnt. 
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LJepertmefit  .if  I^bo 


rriiploymetiT  Standards  AdrninistrHtion 
v'-  31B  and  Hour  I>.v  ^sion   Division  of 
Wage  Df'tHr.-^ina'-sns   20!">  rr)nsti»\:tion 
Avenue,  NVN  ,  "■■.,;-;  S-'':>i"-^ 
Washington,  LXJ  20210. 

Corr<H,lion«  to  General  Wags 

i)f  t.^nTiiOjition  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 
§  1.6(d),  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errors. 

Corrections  be  in,;  s'^v.^d  u.  th>? 
Go vemmant  Prii: ', , :  i ^  C) f f: ,  e  d  .■><- ■ .  rri ^ n t 
entitled  "Genera,  Wa^f  r>''r>rrnirui:;ons 
Issued  Under  the  Dav  :s-Ba'-o.n  snd 
Related  Acts"  are  irri  ■,  h'ed  by  Volume 
and  are  included  imn'^a:tste!v  foUcwing 
the  transmittei  shee»  sj  fo-  :r.e 
appropriate  Volume{s). 

Volume  I 

Wage  Decision  Nc    \! . )  30^  : ' 

Pursuant  to  the  Rf^tf-nanons  'j.^  1  PR 
part  1,  §  1.6(d),  v:^  r  ■  ;,r-«t.n.,  !-»  s'i..,!be 
included  in  any  bid  «rf*(   rip'     r  s 
containing  the  wage  cietanrir.aticns,  or 
in  any  on-going  contracts  containing  the 
wasp  determination?  ■"  quPstiDn. 
rHtr':;9,'t:ve!\  :c  thp  %\ar.  ot -,,' n^'ruction. 

New  Genera!  Wajje  Detsn-iimalion 
Deciaionj 

The  Tiumijer'  of  •.-"  aeri.^scns  aa:)Bd 
to  th(?  Ckjvemmer.'  ^  r:r  ting  Office 
dncsjir.en*  tn  ii^MO    ''.^T'^Hri^  Wage 
LteterrriinHtions  issued  Uiidsr  the  Davis- 
Bs3on  and  Related  Acts"  are  listed  by 
Volyna  .%nd  St^rp 

Volume  1 

Maryland 

MD930039  (July  16. 1993} 
\SrX)30O40  (July  16. 1993) 
MIw.UXMt  (July  15. 1993) 

T.'rr.iP  is«> 

TN^30042  flulvie.  1993) 
TN93(X:'4i  'Jalv  16  1993) 
TN330044  Huiy  sS,  1993) 

Volume  n 
Kdnsas 


KS930026  Ouly  16. 1993) 

Mv*iifK, al!on  to  General  'lA'ajt' 
rXermniaiion  Decuions 

T   «  Kir-i'tt-r  )f  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "CrRnpr^iI  Wage  Determinations 
Issued  Und"     ''^  Piavis-Bacon  and 
H--^:-,'\<  \i'^    'ir!ny  mo-'  ^,.?d  are  listed 
by  Vo.uine  ana  .ataif-  ''s'-^i  --i^ 
publication  in  the  Fedpra    R«;<.if    are 
in  parentheses  fo'lowing  the  decisions 
being  modified. 

Volume  J 

^'aryland 

.MD930OO1  (Feb.  19, 1993) 

MD930006  (Feb.  19, 1993) 

MD930013  (Feb.  19, 1993) 

MD930037  (Feb.  19. 1993) 
New  Jersey 

NJ930002(Feb.  19. 1993) 

NJ930O03  (Feb.  19, 1993) 

NJ9300O4  (Feb.  19, 1993) 
New  York 

NY930002  (Feb.  19, 1993) 

N'Y930003  (Feb.  19. 1993) 

NY930006(Feb.  19, 1993) 
Tennessee 

TN930003  (Feb.  19. 1993) 
West  Virginia 

WV930002  (Feb.  19, 1993) 

WV930003  (Feb.  19. 1993) 

Volume  U 

Arkansas 

AR930001  (Feb  19. 1993) 
Illinois 

IL93O001  (Feb  19, 1993) 

IL930002  (Feb.  19. 1993) 

IL930004  (Feb.  19. 1993) 

IL93000S(Feb.  19. 1993) 

IL930006  (Feb.  19. 1993) 

IL930008(Feb.  19. 1993) 

IL930009  (Feb.  19.  1993) 

IL930011  (Feb.  19. 1993) 

IL930013  (Feb.  19,  1993) 

IL930014  (Feb.  19.  1993) 

IL930015(Feb.  19,  1993) 

IL930016(Feb.  19. 1993) 

IL930017  (Feb.  19.1993) 
Kansas 

1CS930011  (Feb.  19. 1993) 

KS93O020  (Feb.  19, 1993)        , 
Minnesota 

MN930007  (Feb.  19, 1993) 

MN930008  [Feb.  19, 1993) 

MN930012  'F»b.  19, 1993) 

MN930015(reb.  19, 1993) 
Missouri 

MO930001  (Feb.  19, 1993) 

MO930006  (Fob.  19. 1993) 

MO930011  (Feb.  19, 1993) 

MO930013  (Feb.  19, 1993) 

MO930015(Feb.  19, 1993) 
Oklahoma 

OK930013  (Feb.  19.  1993) 
Texas 

TX930014  (Feb.  19. 1993) 
Wisconsin 

WI93000S(Peb.  19. 1993) 

W1930008  (Feb.  19. 1993) 

WI930010  (Feb.  19. 1993) 

Volume  m 
Arizona 


AZ930001  (Feb.  19. 1993) 
Idaho 

ID930001  (Feb  19  1993) 

i,t»r;fra,  vi  .^i'^,  ;*»,■'►„,,  nuniitioii 
PubiicatiOD 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determination";  !■*<•  >-d  Under  the  Davis- 
Bacon  and  Reioe*        is".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  CVepository 
Lilmuies  and  many  of  the  l  ,400 
Government  Depository  Lj^  -'-  •>  across 
the  country.  Subscriptions  ::  a)  jt 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscriptionsfs).  be 
sure  to  specify  the  StateCs]  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  SubsariptioDS  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  \'olume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  EC  this  9th  day  of 
July  1993. 

AUn  L.  Moaa, 

Director,  Division  of  Wage  Determinations 
(FR  Doc  93-16733  Piled  7-15-93;  8.45  tin] 
MLLMO  COOC  4t1»->r-« 
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■ ".  n ; ».;  t !  r  ri  e  r'  i  A,  »,•  i  s  t  a  a  c* 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  EmployTnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eUgible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 
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The  petitioners  o:  ar.y  o±ar  pe.-s_;.s 
shov^-ing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  8  public  hearing,  provided  such 
request   s  nled  in  writing  with  the 
D;r9<-'  ar  Otnce  of  Trade  Adjustment 
.^ss.s'ai  p  at  the  address  shown  below, 
nt  ..=  •":  than  July  26,  1993. 


Interested  persons  arf3  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  26. 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 


.Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  28th  day  of 
Junp  IQiT 
Man  m  M   F  ao  its . 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Pe«fen»f  (untenAdWkera/IIrm) 

Localton 

Dater*- 
c«<v«d 

Date  o(  peti- 
tion 

PettttonNo 

Articles  p'^ouced 

\BB  Power  -^D  Co    ^.-    'B6'»V^ 
AT4T  Operate  S«fvi<:es  «»»k^-s- 

G«oiOQ»cai      Co<-s&'ji?%      Services 

Wi*.M- Bar's  AcpafS'    '.G'/y'iJ) 

9<x)'"-<rcton,  IN  .. 
S^eyftC'  -t.  LA  ... 
^~jg«ts^-  e    '"A  .... 

WriKM  Bar,«.  PA 
TWT«N.TX 

06i/28«3 
06/28/93 

06/28/93 
06/28«3 
06/28/93 
06/28/93 
06/28im 

06/28/93 

06/28/93 
06/28/93 
06/28/93 
06/28/93 
06/28/93 
06/28/93 
06/28/93 

0&28/93 
06/28/93 
06/28/93 
06/28/93 
06/28/93 
06/28/93 
06/28/93 
06/2a93 
06/28/93 
06/28/93 

06/28/93 
O61/28/93 

:^'"^3 
06/1S/93 

06/1 5«3 

06/17/93 
06/1 6«3 
06/28/93 
06/13/93 
03A)8/93 

06/1 3/93 

06/17/93 
06A)9/93 
06/14/93 
06/11/93 
06/16/93 
06/18/93 
06/11/93 

06/14/93 
06/17/93 
06/1  &93 
06/09/93 
06/17/93 
06/17/93 
06/17/93 
06/10/93 
06/10/93 
06/10/93 

06/17/93 
06/17/93 

26  8C6 

?&  BC'9  ^ 

2se" 

28.  El  2 
28.813 
28,814 
28.815 
28816 

28.817 

28.818 
28.819 
28,820 
28.821 
28  822 

Capec(to<9 

'8(sp^or>e  Op«raiCf  S«i''-i.:«s 
vVeattTeTJcoc*  Ei&r!-'.:*i  .2<:-'0-3. 
Oil  Expic-atic-^  Mats  E'.c 

Ladies  Dresses. 
LeacJ 

Afaetic  &-:«= 
Gea-s  '.-■^'  ',  :.,;';rigs. 
Oiifiew  1  uDuiars. 

Eiecirca   '■*^!cr"5  Equip'"*'^'- 

Steel  tor  0  age  '-«'q 

Sco«-&n    A;     w*-3i  

S.«r  Bar  ZBzk  2f^'  Co  (v»*rs) 

^c*eit  ?  e-ic3    M<g  Co.  (PEMCO) 
PND«r(»  S!»«i   "V     USWA)     

Bargof  ME  

Houston.  TX  

Houston,  TX  

Eau  Claire,  Wl  .... 
Richmond.  KY  .... 

Esmond.  HI 

Ft  Worth.  TX 

Lafltn,  PA 

Mir;:ar-<:  'X  

*.'a"a*a'-'iceag, 
ME 

Evs.-fcr..  .V,A 

Wmipun,  Wl 

'^^'■CZr'Br    NY    

a-'^i-:   SY  

St.  Jowph.  Ml  .... 

Canton,  OH  

A/p--:ft  OH  

bar  VciTio.  TX  . 
Walnut  Creek,  CA 
Grand  Prairie,  TX 

Kenc*ha  Wl  

AMiar-'sport.  PA  . 

P^'tliDS  l.'G'^r'vj  'BEW^          

Autorrxjn.e  La'^c: 

Mine  Satetv  \;^n&r<^»   *-*'s)  

Loc:*->e-v3  ^-jf  /^■yV-.  '-o  (wkrs) 

'  9Slt«  ^Sv      "C      *«"■'.         

Gas  Mas*s 

Lac  bi-  Dres-'-^s 

Kestj  SvsterTS  i  Ser.ce  (vvkra)  

Fcf3tef  M*i    -<   T^             

2rf  S23  '  S6>"".iconO'jc'c'  'es^^g 

;?324:  ,Vcx.den  C^o-^-rsc's   S^eAC'S. 

Ed«i-Br"^*'"  Co    'ic     AKrSi  

28,825 
26,826 
28  827 
28  828 
28  829 
28  B3C 
7.^  33' 
?*-■  332 
28  ?33 
2  c  S'3-i 

:f  g-3c 

i  S  83'. 

Aircraf  Erginti  ^a':s. 

Eaoie  Kr'^'^G  M«M8  I'ACTWU) 

Ladies  a^d  Ct~'iid'er  s  S^c-ss-ace- 

The  Ca'txx^jfxJur^  Co  'wkrs)  

Cera'^-iC  -et'-actones 

Buffate  ^^orge  Cor-w^v  (USWA) 

Aiiiec  S<Q"va.'  iXi            

Ver.xie  'pfa»6  ^a-.s 

WiPte's  "xJust^es  ,'AM)  ....« 

Winters  fxjust^es   ^AM)  

i^.'oi'XJ&iie  AiuriP'u'-  Maii'':'CF 

rSusita  E  "i«ira\  C-j     wKrs)  

O'  a 10  Gas 

Chuska  EriersY  Go  (vKfcra) 

Harlcar  Ene'gv  C-/*p.  (wkrs)  

xcney  iniBcnatK'a*  (ACTWU)  

C  A  i=»e«c!  inc     :o)  

O'i  arx3  Gas                                                    ' 
Oil  ar.''!  Gos   E>r::0''Erc-    =-'Oduc- 

SpoftSTivear 
~aoB'  Part\  Goods 

UMI 
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Crucib>«  Sp«cia.'t>  Metais  Corp 
Syracuae,  KY:  K«gativ«  Dete'^mirat  o" 
on  Remand 

Bv  order  dated  March  19. 1993.  the 
United  States  Court  of  International 
Trade  (I'SCTTl  United  Steelworkers  of 
Amencc.  and  its  Locals  1277,  2716  and 
2924  V  Sec-^tary  of  Labor  (USCIT  92- 
09-00644]  remanded  "h.  s  :asfe  to  the 
Department  for  further  investigation. 

PlainUffs  claim  that  (1)  the 
Department's  survey  was  fnadecu?*^ 
since  :t  did  not  mrlude  the  -f  T.a;r,.ng 
30  f>ert:ent  of  Crur.jble  Specialty  Me-als' 
sales  and  12)  customer  pur<:hases  of 
specialty  steel  from  other  don-.tstic 


firms  may  have  included  imported  steel. 
Plaintiffis  ivquested  that  the  customer 
8ur\'ey  data  for  specialty  steel  be 
disaggregated  into  a  finer  definition. 

The  "contributed  importantly"  test  of 
the  increased  import  criterion  of  the 
Worker  Group  Eligibility  Requirements 
of  the  Trade  Act  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  In  order  to 
demonstrate  the  "contributed 
importantly"  test  the  Departn:er/.  r.eed 
not  conduct  a  complete  census  of  all 
Crucible's  customers  for  the  relevant 
periods  but  survey  customers 
accounting  for  a  substantial  portion  of 
the  workers'  firm's  sales.  In  the  initial 
investigation,  the  Department's  survey 
accounted  for  6.5  percent  of  Crucible's 
sales  for  1991  which  the  Department 
believes  is  ample  to  make  the  test. 


Plaintiffs  also  contend  that  Crucible's 
customers  may  have  purchased 
imported  stainless  steel  ft"om  other 
domestic  firms  who  imported  stainless 
steel  and  relabeled  it  as  domestic.  The 
Department  s  suney  wss  redesigned  to 
take  these  indirect  imports  into  account. 

Concerning  the  disaggreiijetion  of 
specialty  steel  into  a  finer  definition,  the 
D'^partment  obtained  sales  date  f.'om  the 
compar.y  for  stainless  steel  rods 
stainless  steel  bars,  stainless  s'eei  wire 
and  tool  steel 

Investigation  findings  on 
reconsideration  show  that  Crucible's 
major  products  m  sales  for  1991  were 
stainiess  stee!  bar  (59  percent]  and  tool 
steel  (40  percent]  Stainless  stee!  rod 
and  Wire  accounted  for  less  than  one 
percent  of  total  sales  for  1991 

The  Department  s  survey  of  Crucible's 
snajor  customers  accounted  for  95 
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percent  of  all  Crucible's  sales  in  thp 
relevan;  time  periods.  The  survey 
shov.-ed  that  most  cu'^tomers  d;d  not 
import  or  purchase  foreign  steel  from  a 
domestic  firm.  Only  two  of  the  products 
produced  by  Crucible  had  any  degree  of 
imports — rod  sVh'!  and  stainless  stoel 
bar. 

The  survey  findings  showed  that  onu 
custo.T.er  purchased  ail  of  Crucible's 
tool  steel  during  the  periods  relevant  to 
the  investigation  and  that  customer  did 
not  have  increased  purchases  of 
imported  tool  steel  while  reducing  its 
purchases  from  Crucible. 

With  respect  to  purchases  of  stainless 
stc-el  bar  in  the  1990-1991  period,  the 
survey  showed  that  one  customer  had  a 
slight  increase  of  iinpons  wh;!e 
reducing  its  purcha.ses  h-om  Crucible 
However,  this  small  increase  in  imports 
accounted  for  about  two  percent  of  the 
cnistomer's  decline  m  purchases  of 
stainless  steel  bar  from  Crucible  and  tlic 
amount  was  negligible  when  comparin'^; 
it  to  Crucible  Specialty  Metals  total 
sales  of  stainless  bar  for  the  s^me 
period 

The  sun.-ey  findings  for  sta.nless  steel 
bar  in  the  first  quarter  of  1992  compared 
to  the  same  period  m  1991  show  that 
another  customer  had  a  very  small 
increase  of  imports  while  reducing  its 
purchases  of  bar  from  Crucible  Specialty 
Metals,  However,  the  increase  of 
imported  stainless  steel  bar  accounted 
for  less  than  one  percent  of  Crucible 
Specialty  Metals'  sales  dec:l;ne  of 
stainless  steel  to  that  customer  for  the 
same  period. 

Other  survey  findings  show  that 
reduced  purchases  from  Crucible  were 
the  result  of  fadors  unrelated  to 
increased  imports. 

Conclusion 

After  reconsideration  on  remand.  ! 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  Crucible  Specialty 
Metals  Corporation  m  SvTacuse.  New 
Yo.'-k 

.Signed  at  Washington,  DC,  this  2nd  day  of 

July  199.1 

Stephen  A.  Wandner. 

Deputy  Director.  (Office  of  Legislation  & 

Actuarial  Senicf  V '^employment  Insurance 

Senice 

[FR  Doc.-  93-16933  Filed  7-15-9.3,  «  45  a:il 
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rrA-W-27,8771 

General  Electric  Company  Aerospace 
Electronic  Systems  a/K/a  Martin 
Marietta,  Utlca,  NY;  Amentled 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

li,  accordance  wiii-i  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  ,^d'ust,T.ent  Assistance  on 
r>e(  en-.ber  4.  1  Q92   applicable  to  the 
workers  at  C»*^ner&l  Electric  Aerospace 
Electronic  Systems  in  Utica,  New  York. 
The  certificetion  notice  was  published 
m  the  Federal  Register  on  December  30, 
1992  (57  FR  62389!. 

At  the  request  of  the  New  York  State 
Agency,  the  IDepartment  reviewed  the 
certification  for  workers  of  the  subject 
firm  The  investigation  findings  show 
that  Martin  Manet'a  p'..rchasad  the 
Aerospace  Electronics  Systems  from 
General  Electric  in  March.  1993  and  is 
a  successor-in-interest  firm.  The  same 
product  is  hwmg  produced  at  Martin 
Marietta  with  the  same  workforce  as 
employed  earlier  by  General  Electric. 
Mnrtm  Marietta  is  experiencing  worker 
separations  m  1993. 

.Accordingly,  the  Department  is 
amending  the  certification  to  show  the 
correct  worker  group 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  .Aerospace  Electronic  System.s 
Division  of  Gtiineral  Elect.'ic  Company 
and  Martin  Marietta  in  Utica,  New  York 
who  were  adversely  affected  by 
increased  imports  of  printed  circuit 
hoards 

The  amended  notice  applicable  to 
T.\-\V -27,877  is  hereby  issued  as 

follows: 

.Ml  workers  of  General  Electric  Company, 
-Aerospace  Electronic  Systems  also  known  as 
Mi.'iin  Marietta  Aerospace  Electronic 

.Systems  in  Utica,  New  York  who  were 
engagpd  in  the  production  of  printed  circuit 
bortrds  and  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  26.  1992  are  eligible  to  apply  for 
adiusrment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signpd  a;  Washington,  DC,  this  28th  day  of 
June  1993 

Marvin  M.  Fookn, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

IFR  DiK.  93-16932  Filed  7-15-93;  8:45  am) 
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Determlnettons  RegatJinfl  EiigiWIIty  to 

,&ppty  for  WorKer  Adjustmeri 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
June  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  numl>er  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  rjl>divition  thereof,  have  become 
totally  or  partially  separated, 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  sudivision  have  decreased  absolutely, 
and 

(3)  That  increases  of  imports  or  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

\et;ativ'f  Determmaiior.i} 

In  each  ofthefolK  «     ».    mms  the 
investigation  reveeln:  :nai  criterion  (3) 
has  not  been  r;.*!    \  <;  .-vey  of  customers 
indicated  thh'  ;nr('h>.<':  ;;  ports  did  not 
contribute  ;::;orrtr.\  ;c  worker 
seporations  b;   r  «  f.rm. 
TA-W-28.630,  PS  Industries.  Inc/Jerijr. 

Co.,  Inc  &  Affiliates.  Wilkes  Bam. 

PA 
TA-W-28.6n;  Columbia  Falls 

Aluminum  Co..  Columbia  Falls.  MT 
TA-W-28.637;  NASCO  Sportswear. 

Gallitzin.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-28.652:  Astronautics  Corp  of 

America.  Hurley,  WI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-28.492;  Crestar  Food  Products. 

Inc..  Nashville.  TN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-28.645;  Chevron  Services  Co.. 

Administration,  San  Francisco.  CA 
TA-W-28.646;  Chevron  Services  Co.. 

Products.  Concord,  CA 
TA-W-28.647;  Chevron  Services  Co.. 

Purchasing,  San  Ramon,  CA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-28.648:  Chevron  Services  Co.. 

Staff.  Port  Arthur.  TX 


I 
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TA-W-28.649.  Chevron  Services  Cn 

Finanr».  Houston,  TX 
TA-W-28.650:  Chpyran  Corporation 

Adnuntstration.  San  Francisco.  CA 
increased  imports  did  not  c-ontr;hut» 
importantly  'o  worker  spperatiins  »?  'h.^ 
firm 

Affirmattv*  Determinations 

TA-W-28.494;  The  Ben  Hogan  Co.,  Fart 
Worth  TX 

A  certification  was  issued  covering  all 
workers  engaged  in  '.he  productwn  of 
steel  golf  club  heads  <«eriara'ed  op  or 
after  March  15,  19Q2 
TA-W-23.'!9*i;  Lettsworth  Oilfield 
Services,  Baton  Rouge  L4 

A  certification  was  issued  covering  all 
workers  engaged  m  the  production  of 
exploration  and  dnllmg  for  rrjde  oi! 
ar.d  natural  gas  sepa'"!i!t*d  on  or  a.'^sr 
Apnl  19,  1992 

I  hereby  cer*;!S'  that  the 
aforementjoned  determination'?  were 
issued  during  the  month  of  June  1993. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4Ti8, 
U.S.  Department  of  Labor,  200 
Constitution  Aven'je,  NW  ,  Washington 
DC  10210  dunng  norma]  business  hours 
or  will  be  mailed  to  persons  who  wnte 
to  the  above  address. 

Dafed^  July  8.  1991 
Marvia  VL  Fooka, 

Director.  Office  of  Trade  ,4d/usrmf.if 

Ass:slance 

IFR  Doc  93-16^29  Filod  7-l,>-«3.  8  45  amj 
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Rogue  Valley  Printed  Circultt,  Inc., 
Medford,  OR;  Oiamiaaai  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90  18  an 

application  for  administrative 
reconsideration  was  filed  with  I'^.e 
Director  of  the  Office  of  Trade 
.Adjustment  A.ssistance  for  Mf.Trkf>r<:  at 
Rogue  Valley  Printed  Cirruits. 
Incorporated.  Medford.  Oregon  The 
review  indicated  that  the  apphcation 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  E)epeutment  s 
determination.  Therefore,  dismis.sai  of 
the  application  was  issued. 

TA-W-2a.S€2,  Rogue  Vailfr»  ?r\nif6 
Qrcuits,  Incorporated 
MedJord.  QregoD  (July  6.  1993) 

Signed  at  Washui^ton.  DC  tim  Slh  day  of 
fuly,  1993. 

Marria  M.  FMiu, 

Director.  Office  ofAdiustment  Assistance. 
[FR  Doc.  »-ia9»  Piled  Vl.5-«3r  »-45  sm! 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Noti=«  93^-060] 

NASA  Adviaory  Council;  Aerospace 
Medicine  A(t'/isory  Committee;  Meeting 

AGENCY:  National  Aaronautins  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pubhc 
Law  92-463,  the  National  Aeronautics 
and  Space  Adn.iiHsjrat. on  announces  a 
forthcoming  meeting  of  tiie  NASA 
.\dvisory  Council,  Aero-spaca  Medii  inw 
Advisory  Committee. 

DATiS:  July  21.  1993.  8:30  a  .m.  to  t  ?0 
p  m. 

ADI^flESSES:  Capitol  Park  S>iites. 
Conference  Center,  ROQ  Fo'jrth  Street. 
SW    Washington  DC,  20024 

F0«  FURTHER  WFOWUTION  CONTACT: 

Dt  Donaid  F  Stewart  Code  IJL, 
National  Aemnautics  and  Space 
Admini5tratior>  Washinetcn  DC  2i)i4*i 
202/358-2219 

SUPPLEMENTARY  (NFORMATWN:  The 

mtwriPt^  wii!  be  rio,sed  to  the  public  on 
Wednesday,  July  21.  1993.  from  2  p.m. 
to  5:30  p.m.  in  accordance  with  5  U.S.C 
552b(c)(6),  to  fillow  for  discussion  on 
qualifications  of  individuals  being 
connidered  for  membership  to  the 
Committee.  The  remainder  of  the 
muetlug  will  be  open  to  the  pubhc  up 
to  the  seating  rapa*  itv  of  the  room.  The 
agenda  for  the  meeting  is  as  follows 

— Status  of  the  Office  of  Life  and 
Microgravity  Sciences  and 
Applications 

— Overview  of  the  Space  Station 
Redesign  Process 

— ^NASA  Life  Sciences  Budget  Update 

— Discussion  regarding  the  Final  Report 
of  the  Vest  Committee  to  the 
President 

It  is  imperative  that  the  m  wtuig  be 
hpld  OQ  this  date  to  acconmodate  the 
scheduling  priorities  of  the  key 
partlcfpants.  Visitors  will  be  requested 
fo  sign  •  visitor's  register. 

Da'pd   luly  13,  1993. 
Elmer  T.  Broalu. 

-Dtputy  Assoc uite  AdmiaistTolur  for 

Manassemett  Systems  aryd  Facilities  (Agency 
Pvfipnms!. 

[VR  Dtx:  «i 3-16942  Fi!«d  7-\S-93;  8t«  wa\ 
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NATIONAL  COMMtSSION  TO  ENSURE 
A  STRONG  COMPETTTIVE  AIRLINE 
INDUSTRY 

Policy  Statement 

AGENCY:  National  Ojn.mission  to  Ensure 
a  Strong  Competitive  Airline  Industry. 
ACTtON:  Policy  statement, 

SUMMARY:  This  policy  statement 
estdbiishes  the  final  date  of  July  2.3, 
1993  for  a<.cepting  comments  frora 
parties  interested  in  the  commission's 
activities.  This  date  is  set  to  provide  the 
commis.sion  ti.me  to  review  and  f.on^idbr 
ail  relevant  comments  before  wntmg  the 
final  draft  of  the  report  to  the  president. 
DATES:  Deadline  for  comments  is  July 
23,  19<^3 

ADDRESSES:  Comments  may  be 

'itibmitted  to  Margretta  Kennedy, 
N.ationa!  Co.mmi.ssion  To  Fnsur*!  a 
Strong  Competitive  Airline  Industry, 
633  Indiana  Avenue.  NW  .  Suite  400, 
Washi.ngton,  DC,  20531 
FOR  FURTHER  INFORMATION  CONTACT; 
Margretta  Kennedy  at  202-504-2001. 

Gerald  L.  Baliies, 

Chairman 

iFR  Doc  93-17047  Filed  7-14-93;  12:06  pml 
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NATIONAL  COMMISSION  ON  JUDICIAL 
DISCIPUNE  AND  REMOVAL 

Public  Meeting 

AGENCY:  National  Commission  on 
ludiaal  Discipline  and  Removal. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  .Notice  is  hereby  given  in  the 
pubhc  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  meeting  of  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  July  23,  1993, 
in  Washington.  DC.  The  first  session  of 
the  meeting  will  convene  at  9  a.m.  and 
adioum  at  approximately  12:30  p.m., 
and  the  second  session  of  the  meeting 
will  convene  at  1;30  p.m.  and  adjourn 
at  approximately  5  p.m.  Both  sessions  ot 
:he  meeting  will  be  held  in  room  2237 
of  the  Raybum  House  Office  Building  at 
Independence  Avenue  and  South 
Capitol  Street,  SE. 

AUTHORITY:  This  public  meeting  will  be 
the  twelfth  one  for  the  National 
Commission,  a  body  composed  of 
thirteen  members  appointed  by  the 
Speaker  of  the  House,  the  President,  the 
President  pro  tem  of  the  Sasate.  the 
Chief  Justice  of  the  United  States  and 
the  Conference  of  State  Chief  Justices. 
The  National  Commission,  established 
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by  Public  Lau-  lOl-^oC  'Title  IVl   ;s 
assigned  three  st?';;tory  duties  The  first 
is  to  investigate  and  study  the  problems 
and  issues  involved  in  the  tenure 
(including  discipline  and  removal)  of 
Article  III  (appointed  to  serve  for  life) 
Federal  judges. 

The  second  is  to  evaluate  the 
advisability  of  proposing  alternatives  to 
current  arrangements  with  respect  to 
such  problems  and  issues,  including 
alternatives  for  the  discipline  and 
removal  of  Federal  judges  that  would 
require  constitutional  amendments. 
Finally,  the  Commission  is  required  to 
prepare  and  submit  a  report  to  the 
Congress,  the  Chief  Justice,  and  the 
President  setting  forth  a  detailed 
statement  of  its  findings  and 
conclusions  together  with  any 
recommendations  for  legislative  and 
adm.inistrative  actions  which  it  believes 
to  be  appropriate.  The  due  date  for  the 
Commission's  final  report  is  August  1, 
1993. 

The  Commission  is  not  authorized  to 

consider  specific  complaints  against 

Federal  judges. 

Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  a  good  faith 
commitment  to  open  meetings  is 
incorporated  in  the  Commission's  By- 
laws, 

STATUS:  Both  sessions  of  the  meeting 
will  be  open  to  the  public.  A  portion  of 
either  session  of  the  meeting  may  be 
held  in  executive  session  to  consider 
ad.ministrative  matters  involving 
privacy  interests, 

MATTERS  TO  BE  CONSIDERED:  This 

meeting  will  be  the  fifth  m  a  series  of 
Commission  sessions  designed  to 
consider  proposed  recommendations  for 
legislative  or  administrative  action 
which  may  be  incorporated  into  the 
Commission's  final  report. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATION: 

Contact  Michael  !  Remii-.i^ton  or 
William  r  Weller  at  the  Nat.onal 
Corrimission  on  Judicial  Discipline  and 
Remioval,  suite  690.  2100  Pennsvlvania 
Ave.,  N^V,,  Washington,  DC  2003"- 
3202;  or  call  (202)  254-6169. 

SUPPLEMENTARY  INF0RMATH3N:  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  office  approximatelv 


thirty  (30)  wcrkrig  days  following  the 

meeting 

Urii*m  !   VVelier, 

Deputy  Director 

TFR  Dor  Q.viRflfiQ  Filed  7-15-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurence  Report   Sect) or-' 
208  Report  Submitted  to  th«  Congress 

Notice  is  hereby  given  iliai  pursuuni 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090.  Vol.  16,  No.  1). 

Under  the  Energy  Reorganization  Act 
of  1974.  which  created  the  NRC,  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination  that  events  involving  an 
actual  loss  or  significant  reduction  in 
the  degree  of  protection  against 
radioactive  properties  of  source,  special 
nuclear,  and  by-product  material  are 
abnormal  occurrences. 

The  report  to  Congress  is  for  the  first 
calendar  quarter  of  1993.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described. 

Three  abnormal  occurrences 
involving  medical  therapy 
misadministrations  at  NRC-licensed 
facilities  are  discussed  in  this  report  and 
one  abnormal  occurrence  at  a  nuclear 
power  plant.  There  are  no  reports  by 
NRC's  Agreement  States.  The  report  also 
contains  information  updating  some 
previously  reported  abnormal 
occurrences. 

A  copy  of  the  report  is  available  for 
inspection  or  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC  20555,  or  at  any  of  the  nuclear 
power  plant  Local  Public  Document 
Rooms  throughout  the  country. 

Copies  of  NUREG-0090,  Vol,  16,  No. 
1  (  or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
CnDvernment  Printing  Office,  Post  Office 
Box  37082.  Washington,  DC  20013- 
7082,  A  year  s  subscription  to  the 
NLTIEG-O090  series  publication,  which 
consists  cf  four  issues,  is  also  available. 


Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

Dated  at  Rockville,  MD  this  9th  day  of  July 
1993. 

For  the  Nuclear  Regulatory  Commission. 

Samuel ).  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc  93-16888  Filed  7-15-93;  8:45  am] 
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Ar:iori8  Public  Servic*  Co  ,  el  »i  ,  pho 
'verde  KaCtear  G»r>«f8tlng  Slfition 
....'0,1 18  '    2.  and  3,  Receipt  of  PBtittO'H  ',;)'- 
L.roctO'  »  Dec  SIC)'-,  vJno^--  ic  -CFR 

Notice  is  hereby  given  that  by  letter 
dated  May  12, 1993,  as  supplemented 
May  28. 1993,  Thomas  J.  Saporito,  Jr.. 
has  requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  (1) 
institute  a  proceeding  pursuant  to  10 
CFR  2.202  to  modify,  sus|>end.  or  revoke 
the  Palo  Verde  Nuclear  Generating 
Station  operating  licenses:  (2)  initiate 
actions  to  immediately  shut  down  the 
three  nuclear  reactors  at  Palo  Verde;  (3) 
take  escalated  enforcement  action 
against  the  Ucensee  and/or  licensee 
management  personnel;  (4)  take 
immediate  actions  to  cause  an 
exhaustive  survey  of  licensee  employees 
at  the  Palo  Verde  nuclear  station  to 
ascertain  the  scope  and  breadth  of  any 
chilling  effect  that  may  exist  at  the 
nuclear  station  and  to  discover  if 
licensee  management  actions,  if  any, 
were  effective  in  limiting  any  chilling 
effect  at  the  nuclear  station. 

As  basis  for  this  relief,  the  Petitioner 
asserts  that  the  licensee  has  violated  10 
CFR  50.7,  "Employee  Protection"; 
points  to  the  U.S.  Department  of  Labor 
Recommended  Decision  and  Order  of 
May  10,  1993,  finding  for  Thomas  J. 
Saporito,  Jr.;  asserts  questionable 
statements  by  licensee  management 
personnel  to  the  NRC  concerning  safety 
systems;  alleges  the  licensee's 
reputation  of  leading  the  nation  in 
whistleblower  complaints;  points  to  the 
Department  of  Labor  discrimination 
cases  involving  licensee  employees 
Linda  E.  Mitchell  and  Sarah  C.  Thomas 
and  the  resulting  issuance  by  the  NRC 
of  a  Notice  of  Violation  and  Proposed 
Iniposition  of  Qvil  Penalties  on 
September  20, 1992,  in  the  amount  of 
$130,000  against  the  licensee;  and 
asserts  continuing  discrimination  by  the 
licensee  against  the  Petitioner  in 
denying  him  employment  at  the  Palo 
Verde  Nuclear  Generating  Station. 


9%tkA  MA 
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The  racpiest  i*  being  treatsd  pursuant 
to  10  CTR  2.206  of  iha  CommiMion  a 
rsgulations.  The  r«quast  has  be«n 
referred  to  th»  Director  of  Nuclear 
Reactor  Regulation.  By  letter  dated  July 
9. 1993.  the  Petilionar'a  request  thai  the 
Commission  take  .mmediate  action  ha.i 
been  denied.  As  provided  by  §  2  206, 
appropriate  action  wiTl  be  taken  on  th:s 
request  within  a  reasonable  ^;^^.8  A 
copy  of  the  Petition  i«  aveilabl*  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Stree*,  N\V  . 
Wachingfnn,  DC  205S5.  and  at  the  Lotai 
public  document  room  in  the  Pboenui 
Public  Library,  12  East  McDowpI!  Road, 
Pbomix,  Anzona  85004 

Dat»d  M  Rockrillo.  .MaryiaiiW  thii  >»th  day 
•fluiyl9aa. 

For  the  NiK.i<»r  R«gijIatory  CcMrrrr.Wsion 
Thomaa  E.  Murley.  Dir«ctor. 
Offica  ofykicktar  Reocior  HefiLiation. 
[FRDoc  »3-168*l9FiJp«l  7-15-9^,  8  45  ami 
BiLUNa  eoet  nM»~ov« 

[Dockst  No*.  90-496  and  50-499) 

Iteinlow  Ughdng  A  Pow«r  Ca,  South 
T«XM  PtofKt.  Unlla  1  and  2;  Receipt 
of  PeMHow  tor  Dkector'i  Oecieion 
Under  tO  CFR  2.20S 

Notice  is  hereby  given  that  by  Petition 
received  on  May  5.  1993,  Mr.  Thomas  J. 
Saporito,  Jr.,  requested  that  the  Nucl«ar 
Regulatory  Commission  institute  a 
proceeding  pursuant  to  10  Clk  2  202 
with  regard  to  Houston  Laghting  k 
Power  Company  (licensee),  operator  of 
the  South  Taxa»  Project  Electric 
Generating  Station  (STP).  Th«  PeMtioner 
requests  that  the  NRC  (1)  insLituta  a 
show  cause  procseding  to  modify, 
suspend,  or  revoke  the  licensee  s  NRC 
licsQsea  tutboriziag  operation  of  STP; 
(2)  immediately  shut  down  the  two 
reactor  core«  at  STP:  and  (3)  issue  c.vii 

f)enalties  against  the  licensee  and/ or 
icansee  personnel  at  STP  The 
Petitioner  astwrts  as  bases  for  thf>s<> 
requests  that  there  is  no  "reasondole 
assurance"  of  safe  operation  of  STP 
because  the  NRC  has  referred  four  cases 
of  discrimination  against 
whi St leb lowers  to  the  U.S.  Departoient 
of  Justice  and  is  seeking  indictments 
against  licensee  officials  for  retalidfujn 
the  lieansee's  actions  against  workers 
have  InstiHed  a  "chilling  effart  '  at  ST? 
the  licansee's  physical  plant  r2Ui.i(*<ir 
security  program  is  of  questicuabia 
effectiveness,  the  NRC  Inspector  Onrtrn! 
found  that  the  procesa  used  to  justify 
the  terminations  of  Lhree  fomar  STP 
employees  was  prejudicial  to  t.hein  -m-i 
NRC  investigators  found  that 
m^jugornent  was  aware  that  the^.^ 
worker*  had  made  allegations  to  "Sp*irik 


Oit"  and-  or  NEC  offiaals.  licensee 

officials  may  be  held  liable  for  allegedly 
misleading  the  NRC  about  certain 
security-related  mfitters:  the  Licensee's 
failure  to  reduce  a  hu^e  mainttnance 
backlog  ha.s  led  to  repnated  human 
errors  anci  equipment  failure's,  the 
iiceniieA  mountains  an  autocratic, 
vindictive  management  team  at  STP. 
whic:h  has  hirther  instilled  a  chilling 
effe<l.  the  licensee  has  12  Department  of 
Labor  disCTimination  cases  pending 
regarding  alleged  r«taIistory  actions 
taken  at  STP;  the  NRC  cannot  rely  on 
th«j  licensee  to  be  truthful  or  candid,  a 
former  security  supervisor  at  STP  has 
stat'id  that  "nobody  wanted  to  hear  that 
there  were  any  problems'";  the  NTIC 
Ciiairman  has  stated  that  the  .NRC  has 
become  much  more  aggrassive  in 
pursuit  of  utilities  that  retaliate  against 
whistleblowers,  the  NRC  Director  of 
Investigations  has  said  he  has  no  qualms 
about  referring  a  case  of  alleged  utility 
wrongdoing  to  the  Dt'partment  of 
Justice;  the  NRC  i.s  cun-entiy 
investigating  allegations  that  tJie 
licensee  hiis  u.sed  surveillance  devices 
to  spy  on  employe«s.  and  possibly  NTIC 
resident  in.spec;tors.  at  STP;  and,  on 
March  JU,  1993,  a  hcanse  executive  was 
involved  In  an  uicident  that  appears  to 
be  a  form  of  intimidation. 

The  request  is  being  txeated  pursuant 
?(!  10  (~FR  2  206  of  the  Commission's 
reguiaiions.  The  request  has  been 
referred  to  the  Director,  OfSce  of 
Nuclear  Regulation.  By  letter  dated  luly 
8,  iqQ3.  Ih.e  Petitioner  s  request  that  the 
Commi.ssion  take  immediate  action  has 
been  denied.  As  provided  by  §  2-206, 
appropnate  action  will  be  taksn  on  this 
request  within  a  reasonable  time. 

A  copy  of  this  Petition  is  available  fur 
inspection  in  the  Commi.ssion  s  Public 
Document  Room,  the  Gelmen  Building, 
2120  L  Street,  mv  .  Washi.igtun,  DC 
20555. 

Deted  ■» RockYillw.  Maryland,  this  Sth  duv 
of  July  1903. 

For  the  Nucioar  Regulator?  Comrai-Mion. 
Thomaa  E  Murley, 
Director.  CJffive  of  Nuclear  Beoctnr 
Reguiatioa. 
[FR  Dnc  9;^-16345  FUbH  7-15-93-  8  4.5  &m| 
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[OocKat  No  070-00603  UceoM  Ho.  SNM- 
.«?'  ,T9fm.n«ted  on  July  14.  1975>] 

Confirmatory  Order  for  Remediation  of 
the  Pawt'.ng,  NY  Site  (Effective 
Immediately) 

In  th«  niattHr  if  Chiwrrm  t'S  A  ,  !nr    San 
Francisci).  CA  '^lOS  iinri  Mational  Park 
Ser.u  «,  I ...S  Department  ni  the  tntenor. 
Harpers  Ferry,  WV  2.'>42S,  P»wiing  Site 


(ini  lading  NurlearLake  rwar  P»wl:nK,  New 
York)  Deenntamination 

I 

Chevron  LIS  A  ,  Inc.  (Chevron),  is  the 
successor  in  interest  to  the  former 
holder  of  Special  Nuclear  Materials 
License  No  SN'M-fi71  (License) 
originally  issued  to  Nuclear 
Development  .A-ssociates  (NTIA)  in  195S 
pursuant  to  10  CFR  parts  50  and  70.  Tha 
original  site  owner  was  also  ND.\ 
which,  after  a  few  years,  became  Uratt*d 
Nuclear  Corporation  (LT'^JC).  Af^er  a 
series  of  transfers,  diiitribution  of  assets, 
renamiag  and  other  changes.  Chevron  is 
identified  as  the  successor  in  interest  to 
the  last  licensee.  General  Atomic 
Company.  The  site  itself  was  sold  in 
1979  by  Harpoon.  Lnc.  (100%  owned  by 
UNO  to  the  L'nited  States  for  u<w  by  the 
.Na'ional  Park  Service  (NTS)  as  part  of 
the  Appalachian  National  Scenic  Trail 
system  The  NTS  is  in  possession  of  the 
Site 

n 

Licensed  nuclear  fuels  research  and 
development  were  conducted  at  the  site 
beginning  in  1958.  Facilities  included 
laburatnnas  for  fabrication  and  tasting  of 
uranium,  thorium  and  plutonium  fuels, 
a  hot  cell,  three  research  reacto.^ 
(Docket  Nos.  05O-TiO2J,  050-00101,  and 
050-00290),  and  a  sodium  test  loop  The 
1137-aCTe  site  is  located  in  a  wooded. 
rural  area  (near  Pawling  in  Dutchess 
County,  New  York,  about  equidistant 
between  Poughkeepsie,  New  York,  and 
Danbury,  Connecticut),  and  includes  a 
50-acre  lake  ("Nuclear  Lake")  with  a 
dam.  hereinafter  referred  to  as  the 

Pawling  Site". 

The  licenses  were  transferred  in  1071 
to  a  jointly  owned  corporation  formed 
by  Gulf  oil  Corporation  and  UNC, 
known  as  Gulf  United  Nuclear  Fuels 
Corporation  (GUNFC).  UNC  retained 
ownership  of  the  site  and  also  was  a  co- 
licensee  with  GUNFC  for  the  remaining 
two  reactors.  Docket  Nos.  050-00101 
and  050-00290.  (One  reactor  license. 
Docket  No.  050-0023,  had  been 
terminated  and  replaced  with  a  new 
license  in  June  1961.)  Activities  at  the 
site  were  never  resumed  after  Decembor 
1 D72.  when  a  glove  box  explosion  in  the 
plutonium  l.iboraton,'  building  resulted 
in  substantial  contamination.  Licen.se 
^ene•.^al  was  still  being  actively  pa.-sund 
by  GUNFC,  however,  as  late  as  mid- 
1973. 

As  of  September  27,  1973.  GUNFC 
hecame  a  vvholly-owTied  subsidiary  of 
Gulf  Oil  and  was  subsequently  rwnamed 
Gulf  Nuclear  Fuel  Corporation  (GNFC). 
UNC  had  no  further  responsibility  to  the 
NRC  at  this  jxiint  since  GNFC  continued 
as  the  licensee  to  be  responsible  for  all 
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matters  of  NRC  regulatory  compliance, 
i  e.,  WJC  was  no  longer  a  licensee, 
either  as  a  partner  or  as  an  owner.  UNC 
continued  to  own  the  site  and  buildings 
which  were  leased  to  GNFC.  and  later 
sold  to  the  United  States. 

On  November  19, 1973,  the  General 
Atomic  Company  (GAG),  a  50-50 
soneral  partnership  of  Gulf  Oil  and 
Scallop  Nuclear.  Inc.  (a  subsidiary  of 
Royal  Dutch  Shell)  applied  to  the  U.S. 
Atomic  Energy  Commission  (AEG)  for 
consent  to  acquire  all  the  interests  of 
GNFC  in  a  number  of  licenses, 
including  both  the  Pawling,  NY  reactor 
licenses  {R-49  and  CX-25)  and  the 
special  nuclear  material  Hcense  (SNM- 
871).  Consent  to  the  transfer  was 
provided  by  letter  from  the  AEC  to  GAG 
on  Etecember  14.  1973  with  the 
understanding  that  GAG,  as  the  licensee, 
would  assume  all  the  "rights,  duties, 
responsibilities,  liabilities,  and 
obligations  of  the  Gulf  Oil  Corporation." 
Upon  completion  of  decommissioning 
and  suney  work,  GNFC  sent  a  letter  and 
survey  report  to  the  AEC  dated  March 
11,  1974  requesting  that  Pawling,  NY  be 
deleted  from  SNM-^'I    A  ;  ordins  to 
the  AEC  inspection  -ivi-^  dn'.ii  Al  ni 
24,  1974.  decommission. ng  of  a.,  uf  the 
buildings  on  site  had  been  performed  to 
achieve  radioactivity  levels  specified  as 
acceptable  for  unrestricted  use. 

A  letter  from  GNFC  to  the  AEC,  dated 
May  9,  1974,  requested  that  the  licensee 
name  be  changed  to  GAG.  The  letter 
stated  that  GNFC  would  become  part  of 
GAG  retroactive  to  January  1.  1974.  By 
letter  dated  May  23.  1974,  License  No. 
SN'M-871  was  amended  to  specify  GAG 
as  the  licensee.  Also,  on  July  19, 1974, 
a  renewed  Licensee  No.  SNN? -?"!  was 
issued  to  GAG. 

The  AEC  conducted  a  closeout  survey 
and  inspection  of  the  site  during  April 
1974  (inspection  report  70-903/74-01). 
Following  further  removal  of 
plutonium-contaminated  soil  from  the 
Pawling,  NY  site.  License  No.  SNM-fi71 
was  terminated  on  July  14, 1975.  The 
remaining  reactor  licenses  (Docket  Nos, 
050-00101  and  050-00290)  had  been 
terminated  in  June  1974. 

Subsequently,  there  was  a  partial 
distribution  of  the  assets  of  GAG  to  the 
partners  (under  which  GA 
Technologies,  Inc..  wholly-owrned  by 
Gulf  Oil  Corporation,  undertook  all  the 
NRC  licenses  of  GAC)  and  GAG  was 
renamed  as  Valley  Pines  Associates 
(VPA)  as  of  November  30,  1982.  VPA 
continued  to  be  ov,'ned  by  Gulf  Oil 
Corporation  and  Scallop  Nuclear,  Inc. 
The  names  of  the  partners  owning  VPA 
have  changed  and  VTA  is  now  owned 
by  Chevron  U.S.A.  Inc.  (a  wholly-owned 
subsidiary  of  Chevron  Corporation  and 


formerly  Gulf  Oil  Corporation)  and 
Shell  Oil  Company. 

Ill 

On  February  23,  1984  Nuclear  Energy 
Services  (NES),  Inc.  of  Danbury, 
Connecticut,  conducted  a  radiological 
survey  of  the  Pawling  site  for  the  site 
owner,  the  NPS.  During  the  course  of 
that  survey,  it  was  discovered  that  a 
small  area  of  the  concrete  floor,  in  what 
was  the  waste  storage  building,  had 
fixed  beta-gamma  radiation  levels  of  25 
to  35  mrem/hr.  The  l<iPS  notified  NRC 
Region  I  of  this  condition  by  letter  dated 
March  12,  1984.  A  verification  survey 
was  conducted  by  the  NRC  on  May  22, 
1984  in  reaction  to  the  above  radiation 
levels.  Most  of  this  contamination  was 
removed  from  the  area  during  sampling 
on  February  25  and  26.  1985  (Report  No. 
70-903/85-01). 

Oak  Ridge  Associated  Universities 
(ORAU)  conducted  a  radiological  survey 
for  the  NPS  September  18  through  23. 
1986.  With  several  exceptions,  exposure 
rates  throughout  the  Pawling  Site  were 
in  the  range  of  background;  however,  no 
site  conditions,  in  ORAU's  opinion 
constitute  a  hazard  to  personnel  and  the 
environment. The  ORAU  survey  report, 
issued  in  July  1988,  identified  limited 
areas  of  residual  contamination  in  what 
had  been  the  plutonium  laboratory  and 
the  multiple  failure  building.  ORAU 
reported  the  external  exposure  rate  to  be 
30  microR/hr  at  a  height  of  1  meter  at 
the  location  of  peak  beta-gamma 
contamination.  Current  guidelines 
stated  exposure  rates  may  not  exceed 
background  (found  to  range  from  9-11 
micro  R/hr)  by  more  than  5  micro  R/hr. 
ORAU  found  surface  plutonium-239/ 
240  (Pu-239/240)  contam.ination  in  soil 
in  isolated  locations  outside  the 
buildings  ranging  up  to  91  pCi/g  (3.37E- 
6MBq/g)  as  compared  to  a  current 
guideline  of  25  pQ/g  (9.25E-7MBq/g). 
and  subsurface  Cs-137  contamination  at 
two  other  locations  ranging  from  about 
20  to  48  pCi/g  (7.4E-7  to  1.78E-6MBq/ 
g)  as  compared  to  a  current  guideline  of 
15  pCi/g  (5.55E-7MBq/g).  A  sample  of 
sludge  from  the  former  plutonium 
laboratory  septic  tank  had  0.41  pCi/g 
{1.52E-8MBq/g)  of  plutonium-238  (Pu- 
238),  5.95  pCi/g  (2.2E-7MBq/g)  of  Pu- 
239/240,  and  0.71  pCi/g  (2.63E-8MBq/ 
g)  of  Cs-137.  A  single  soil  sample  from 
under  a  downspout  at  the  former  shield 
mock-up  building  had  15.5  pCi/g 
(5.74E-7MBq/g)ofGs-137. 

Magnetometry  and  ground- 
penetrating  radar  showed  50  to  60 
magnetic  "anomalies"  and  "targets" 
within  Nuclear  Lake.  Subsequent 
investigation  by  scuba  divers  has 
confirmed  that  the  "anomalies"  and 
"targets"  consist  of  a  jeep,  an  aluminum 


boat,  and  natural  matter  such  as  rocks 
and  tree  stumps  not  contaminated  with 
radioactive  materials.  Sediment  samples 
from  Nuclear  Lake  indicate  Gs-137 
concentrations  of  up  to  9.9  p>Q/g  and 
uranium-238  (U-238)  concentrations  of 
up  to  16.5  pGi/g.  The  peak  C»-137 
concentration  occurs  near  the  location 
of  the  previous  liquid  waste  discharge 
point.  Water  and  sediment 
concentrations  downstream  from  the 
dam  are  within  the  range  of  background 
or  slightly  above.  The  above  findings 
indicate  no  further  action  is  requirwi 
relating  to  Nuclear  Lake. 

Chevron  and  NPS  have  agreed  to 
remediate  the  site  and  to  remove  the 
residual  radioactive  contamination 
according  to  a  letter  Agreement  in 
Principle,  dated  September  18,  1992, 
attached  hereto  and  incorporated  by 
reference,  a  Health  &  Safety  Plan  and  • 
Work  Plan  for  remediation  of  some  of 
the  contaminated  soil  submitted  to  the 
NRC  by  Chevron  by  letter  of  December 
1,  1992,  attached  hereto  and 
incorporated  by  reference,  a  Cooperative 
Agreement  between  Chevron  and  NPS. 
dated  April  14,  1993  and  attached 
hereto  and  incorporated  by  reference 
(see  attachments  1,  2,  and  3).  The  partial 
remediation  plan  in  the  Work  Plan  has 
been  received  and  the  remediation 
program  described  therein  has  been 
approved  by  the  NRC  staff.  A  building 
remediation  work  plan  and  a  final 
release  survey  plan  have  beea  submitted 
for  staff  review.  Comments  were 
provided  on  April  20,  1993. 

The  Commission  finds  that  the 
commitments  as  set  forth  in  the 
referenced  documents  are  acceptable 
and  necessary  and  concludes  that,  with 
these  commitments,  the  public  health 
and  safety  are  reasonably  assured.  In 
view  of  the  foregoing.  I  have  determined 
that  the  public  healtfr.  safety,  and 
interest  require  that  the  commitments 
by  NPS  and  Chevron  as  set  forth  in  the 
referenced  documents  be  confirmed  by 
this  Order.  NPS  and  Chevron  have 
consented  to  the  issuance  of  this  Order 
and  have  voluntarily  agreed  to 
participate  in  remediation  v^thout 
admitting  any  fact,  responsibility,  fault 
or  liabiUty  in  connection  with  the 
Pawling  site  other  than  stated  in  this 
Order.  Based  on  that  consent  and 
pursuant  to  10  CFR  2.202(d),  I  have  also 
determined  that  this  Order  shall  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  53. 
81,  161b.  161i.  1610.  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commissions  regulations  in  10 
CFR  2.202  and  10  CFR  parts  30  and  70. 
it  is  hereby  ordered,  Effective 
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immediately,  that  Chevron  and  the  NFS 
shall: 

1  Within  60  days  after  approval  by 
the  NRC  staff  of  the  building 
decommissioning  plan,  commence 
remediation  of  the  Pawling  site  in 
accordance  with  the  approved  plans  for 
soil  and  building  remediation. 

2.  Inform  the  Director,  Office  of 
Nuclear  Materials  Safety  and 
Safeguards.  NRC,  at  least  30  days  prior 
to  the  estimated  completion  of  the  work 
described  in  section  TV  1.,  of  the  date  on 
which  the  site  will  be  available  for  a 
confirmatory  survey. 

3.  Cooperate  with  the  NRC  (or  its 
contractor)  in  NTtC's  confirmatory 
survey. 

4.  Perform  such  additional 
remediation  es  is  necessary  based  upon 
the  confirmatory  survey,  to  comply  with 
the  final  decommissioning  plans. 

Upon  completion  of  the  confirmatory 
survey  and  a  determination  that  the 
survey  demonstrates  that  the  Pawling 
site  has  been  rpmediated  in 
conformance  with  the  commitments  in 
the  final  decommissioning  plans  as 
required  by  section  IV  1.,  the  Pawling 
site  will  be  suitable  for  and  released  for 
unrestricted  use  in  accordance  with 
Commission  regulations.  In  no  case  will 
NRC  require  additional  remediation  by 
Chevron  in  excess  of  the  monetary  limit 
for  Chevron  in  the  agreements  between 
Chevron  and  the  NFS  ($370,000).  unless 
otherwise  agreed  to  by  Chevron  and  the 
NPS  in  accordance  with  the  Cooperative 
Agreement  of  April  14,  1993.  The  NRC 
staff  will  provide  to  Che\Ton  and  NPS 
the  confirmatory  survey  and 
determination  of  conformance  with  the 
commitments  in  the  final 
deccmmissioning  plans  within  60  days 
after  submission  of  the  final  survey 
nsport  of  the  NRC.  Neither  party  will  be 
billed  for  the  costs  of  conducting  the 
confirmatory  survey. 

Further,  in  accordance  with  the 
Ccrr.missicns  Action  Plan  for 
remediation  of  sites,  which  applies  to 
"he  Pawhng  site,  the  release  for 
unrestricted  use  as  authorized  by  the 
NRC  staff  will  constitute  the  final  action 
r  f  '.he  Commission  with  respect  to  the 
s.'e 

In  accordarce  with  the  Action  Plan, 
after  release  for  unrestricted  use  no 
further  additional  remediation  of  the 
Pawling  site  will  be  required  of 
Chevron,  its  predecessor  or  successor 
companies,  or  the  NPS  on  account  of 
any  new  standard  or  criteria 
promulgated  by  the  Commission,  or  for 
ar.y  other  cause,  except  the  future 
discovery  of  (1)  noncompliance  with  the 
finai  d9ccrr.rTi;<;s.or..n>(  plans.  (2)  false 
informat-nr;    :,r  ;i:  w;th  respect  to  the 
party  ;n  pcistssi  .n  .J  tne  site. 


contamination  that  poses  a  significant 
threat  to  public  health  and  safety. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  NPS  or 
Chevron,  may  request  a  hearing  within 
20  days  of  its  issuance.  Any  request  for 
a  hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Chief.  Docketing 
and  Service  Section.  Washington.  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director.  Office  of  Nuclear  Materials 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC,  to  the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  PA  19406,  and  to  NPS, 
Appalachian  National  Scenic  Trail,  c/o 
Harpers  Ferry  Center.  Harpers  Ferry, 
WV  25425  and  Chevron,  1003  W. 
Cutting  Blvd.  room  260,  Richmond,  CA 
94804.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  to  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  requirements  specified  in 
Section  IV  about  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Date  at  Rockvillo,  Maryland  this  2nd  day 
of  July,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompton.  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 
IFR  Doc.  93-16887  Filed  7-15-93;  8:45  amj 
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Un-or  E'ectric  Co.:  issuance  o( 
Amenarnent  to  Facility  Operating 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  82  to  Facility 
Operating  License  No.  NPF-30  issued  to 
Union  Electric  Company  (the  licensee), 


for  operati(in  of  the  Callaway  Plant 
lora'.ed  in  Caliaway  County,  Mis.souri. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  revised  Technical 
Specification  Section  3/4  9.12.  Figure 
3.^1  to  reflect  a  maximum  initial 
enrichment  of  4.45  w/o  U-235  for  fuel 
storage  in  Region  2  of  the  Callaway 
spent  fuel  pool. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act)  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I.  which  aie  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  September  22. 1992  (57  FR  43756). 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
36482). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  June  12. 1992.  as 
clarified  by  letter  dated  August  31. 
1992,  (2)  Amendment  No.  82  to  License 
No.  NPF-30,  (3)  the  Commissions 
related  Safety  Evaluation,  and  (41  the 
Commission's  Environmental 
Assessment  dated  June  29,  1993.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  located  in  the  Gelman 
Building,  2120  L  Street,  NW  , 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  in  the 
Callaway  Public  Library,  710  Court 
Street,  Fulton,  Missouri  65251. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
L  Ravnard  Wharton. 

Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  Projects  Ill/IV/V,  Office 
of  Nuclear  Reactor  Regulation 
IFR  Doc  93-16844  Filed  7-1.5-93,  8:45  am] 
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[Docktt  Nos.  50-^80  ttnd  50-281] 

Virginia  Flectric  and  Pow«r  Co. 
Is»u«nc«  of  AmendmenU  to  Facility 
Op«ratlng  Licenses 

The  U.S  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No,  130  to  Facility 
Operating  License  No.  DPR-32  and 
.'\mendm.ent  No  180  to  Facility 
Operating  License  No.  DPR-37,  issued 
to  the  Virginia  Electric  and  Power 
Com.pany  (the  licensee),  which  revised 
the  Ter.hr! ical  Specifications  for 
operation  of  the  Surr>'  Power  Station, 
Units  1  and  2,  located  in  Surry  County, 
Virginia.  These  amendments  are 
pffective  as  of  the  date  of  issuance. 

The  amendments  modified  the 
Tttchnical  Specifications  to  establish 
operating  requirements  for  the 
recirculation  mode  transfer  function 
(RMT)  and  include  the  following:  (1) 
Limiting  ConditicHis  for  Operation, 
.■'iction  Statements,  and  Surveillance 
Requirements  for  the  RMT  function,  (2) 
deletion  of  refueling  water  storage  tank 
maximum  volume  requirements  and 
clarification  of  refueling  water  storage 
tank  water  temperature  requirements, 
and  (3)  administrative  changes  to 
provide  consistency  throughout 

The  applicxjfion  for  the  amendment 
compiles  with  the  standards  and 
requirements  of  the  Atomic  Energ\'  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commiission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  end  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
.Amendment  and  Opportunity  for 
riearing  in  connection  w.th  tl  is  ar'-on 
WIS  published  in  the  Fedf  ral  Rei^istpr 
on  December  10.  1992  i.57  FK  58521; 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  f.'.pd  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
28423). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application -for 
amendments  dated  August  7,  1992,  (2) 
.Amendment  No  180  to  License  No. 
DrR-32  and  Amendment  No.  180  to 
!   cense  No.  DPR-37.  (3)  the 
Ccnim.ission's  related  Safety  Evaluation, 


a.T.i  (4)  the  Commissions. 
Environmental  Assessmj>-nl-  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Swem  Library,  College  of 
William  and  Maxy,  WilUamsburg, 
Virginia  23185.  A  copy  of  items  (2),  (3) 
and  (4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory"  Commission.  Washington, 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C.  Buckley, 

Senior  Project  Manager,  Project  Directorate 
1-4.  Division  of  Reactor  Projects — I/n,  Office 
of  Nu  clear  Beactor  Regu  la  tion. 
(FR  Doc  93-16886  Filed  7-15-93;  8:45  ami 


SECURITfES  A'mD  EXCHANGE 
COMMtSSION 


II.  Splf-Regulalory  Or^anization'i 
Statemeni  of  the  FurpoiM'  of  and 


'.'(■• 


[Rel«»*e  Ho.  34-35*1  7,  f>M  No  Sft- 

93-111 


:60E- 


Self-Regulatory  Organizations.  Nct.ce 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange 
Inc.,  Arriending  Common  Stocn.  L.s';rg 

and  Maintenance  Crlteris 

July  12. 1993. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  February  16, 1993, 
the  Chicago  Board  Options  Exchange, 
Inc  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n  and  IIT  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I  S«>!f-Rp^ulat(>r>'  Or^an'  ?  .lion's 
SiaicmenI  of  the  Terms  r-.f "-' jbstance  of 
the  Proposed  Rule  ("'i.T-ef 

The  CBOE  proposes  to  amend  its  rule 
relating  to  its  listing  and  maintenance 
criteria  for  common  stock.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  CBOE  and  at 
the  Commission. 


StasuiorA  Hasis  fur    thf  P 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  chansa 
and  dis(    s>ti(i  any  comments  it  rr*  p  .  •' 
on  the  pnjposed  rule  change.  The  text 
of  these  statem.ents  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  make  two  minor  revisions 
to  CBOE's  common  stock  original  listing 
and  maintenance  criteria  in  CMtler  to 
conform  the  text  of  CBOE's  Rules  more 
precisely  with  the  text  of  the 
Memorandum  of  Understanding  dated 
May  1991,  between  CBOE  and  the  North 
American  Securities  Administrators 
Association,  Inc.  (the  "MOU").i  The 
first  such  revision  is  to  add  a  new 
subsection  (iii)  to  rule  31.81  that  would 
require  shareholder  approval  of  an 
issuance  of  common  stock  resulting  in 
a  change  of  control,  thereby  conforming 
the  Rule  to  the  requirements  of  section 
n(H)(2)oftheMOU.a 

Second,  the  proposed  change  to  Rule 
31.94(C)(b)(i)  corrects  a  drafting  error  in 
CBOE's  maintenance  criteria  for 
common  stock  issues  by  clarifying  that 
such  an  issue  must  meet  all  not  just  any 
of  the  criteria  set  forth  in  Rule 
31.94(C)(b)(i)(A)  through  Rule 
31.94(C)(b){iKC}  in  order  to  continue  to 
be  listed  on  CBOE. 

The  proposed  rule  change  is 
consistent  with  section  6  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act  in  particular  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest 
by  imposing  appropriate  original  listing 
and  maintenance  criteria  applicable  to 
listed  companies  on  CBOE. 


<  See  Securibes  Exchange  Act  Roieaae  No.  2974S 
(September  27. 1991).  56  FR  S0404  (Octobw  4. 
1991)  (File  No.  SR-CDOE-91-30)  (immediala 
effectiveness  of  MOU  between  CBOE  and  North 
American  SecnritiM  Administrator*  AisociaHoD, 
Inc.). 

>  Section  1 1(H)(2]  of  the  MOU  proTidae  thai  avb 
issuer  shall  require  shareholder  approval  of  certain 
transactions,  prior  to  the  issuance  of  specified 
securities,  when  the  issuance  will  result  in  a  change 
of  control  of  the  issuer. 
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B  Self-Regulatory  Orgaruzation's 
Str.tprr.pnt  ~n  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C  Self-Pegulatory  Organization 's 
Statement  on  Comments  on  the 
Prcposed  Rule  Change  Received  From 
Sf^Tibers,  Participants  or  Others 

Nc  written  commen's  At"*?  solicited 
or  .-wceived  with  respect  io  the  proposed 
ru!e  chanse 

III.  Date  of  Effect  I  •.♦'lies*  cf  Ihe 
Proposed  Rule  f^iansp  and  Timing  for 
Commission  ,\ction 

UiUiin  35  days  "f '.he  p-jVlication  of 
this  notice  in  the  Federal  Register  or 
within  stich  other  penod  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
Its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

!.*.^  By  order  approve  the  proposed 
r^;e  ir.ange,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV'  Solicitation  of  Gjmmep.ls 

Ir.'.^T^s'.rd  persons  are  invited  to 
submit  written  data,  views  and 

arg-.:r:^er.ts  concerning  the  foregoing. 
Perscr.s  rr.aiing  written  submissions 
',':-:C'^'.d  f.ie  six  copies  thereof  with  the 
S«?c:e'ar\    S-^cjrt-ps  and  Exchange 
Co r. rr :  S5 .  ^ n  4  5 0  F :  flh  Street ,  NW. . 
VV^shi'c'c:    DC  :   ^49.  Copies  of  the 
subrri.ssnr.   s^.  s_bsequent 
a.T.er. d~er.'s   e.i  written  statements 
W:*h  :«'';-,«'  'c  thf"  r-'  ?osed  rule 
char.^e  r.'iat  b.-e  f;:e  :  w.mthe 
CoT'..T.;ss.on  ar,:i  a.l  written 
coir:T;uT^^::a;.:,:r;<;  :";.;'. r^  to  the 
proposed  "-;>:■  c.hcr.ge  Detween  the 
Comrr..ss;on  ar.d  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
prov.s.or.s  of  5  U.S.C.  552.  will  be 
svauahs  fcr  inspection  and  copying  at 
ihe  Com.T.ission's  Public  Reference 
Section,  450  Fifth  Street,  WV.. 
Washington,  DC  20549.  Copies  of  such  ^ 
filing  w::l  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  F;le  No.  SR-CBOE-93- 
11  and  should  ^  submitted  by  August 
6   1993. 


UMI 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  93-16851  Filed  7-15-93;  8;45  am) 
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QEPARTMEN'^  OP  TRANSPORTATION 

Coast  3  ..3'd 

Oi!  Poi'utior  ResDonae  "^raining 
Vyo'-KS^'OO   Ava''ab':ify  o'  Draft, 
Voluntai^  "^'ac^ing  Guidelines 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Coast  Guard  will  conduct 
a  workshop  to  solicit  comments  from 
the  public  on  its  draft  voluntary  training 
guidelines  and  to  serve  as  an  open 
forum  for  discussion  of  oil  pollution 
response  training  for  personnel  involved 
in  operations  at  deepwater  ports,  marine 
transporiation-related  facilities,  and 
vessel  owners  or  operators.  Members  of 
Federal.  State,  and  local  agencies,  and 
the  public  are  invited  to  participate  and 
provide  oral  or  written  comment.  This 
notice  provides  information  on  how  to 
obtain  a  copy  of  the  draft  training 
guidelines  and  announces  the  date, 
lime,  location,  and  procedures  of  the 
workshop. 

DATES:  The  workshop  is  scheduled  for 
August  27, 1993.  in  Arlington.  Virginia. 
Indi\'iduals  interested  in  making  a 
presentation  at  the  workshop  should 
contact  the  Coast  Guard  as  further 
explained  in  suppieme.ntapy 
INFORMATION,  at  least  lU  days  prior  to  the 
workshop.  Written  comments  should  be 
submitted  by  September  1, 1993. 

ADDRESSES:  To  obtain  a  copy  of  the  draft 
voluntary  guidelines  for  oil  pollution 
response  training,  write  to 
COMMANDANT  (G-MEP-4).  room 
2100.  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street.  SW..  Washington. 
ex:  20593-0001.  ATTN:  LCDR  Thomas 
Tansey.  Written  comments  may  be 
either  mailed  to  the  above  address  or 
delivered  to  the  moderator  at  the 
workshop.  The  workshop  will  be  held 
from  9  a.m.  to  4  p.m.  at  the  Stouffer 
Concourse  Hotel,  2399  Jefferson  Davis 
Highway.  Arlington,  Virginia. 

POR  CiJflTWEB  iNFOflMATIGN  CONTACT: 

i.v>l>K  il",ui;;as  'lansey,  Office  of  .Manne 
Safety,  Security  and  Environmental 
Protection  (G-MEP-4).  (202)  267-074B 


SUPPLEMENTARY  INFOHUA-nON: 

Background  Information 

The  Clean  Wa^er  An  (13  L'.S.C.  1321 
et  seq),  as  amended  bv  '.h^  Oil  Pollution 
Act  of  1990  (Pub.  L.  101-380).  requires 
tank  vessel  and  facility  response  plans 
to  describe  the  oil  pollution  response 
training  to  be  received  by  persons  on  a 
vessel  or  et  a  facility.  The  Coast  guard, 
under  the  authority  delegated  by  the 
President  of  the  United  States  and  the 
Secretary  of  Transportation,  is  required 
to  review  and  approve  deepwater  port, 
vessel,  and  marine  transportation- 
related  facility  oil  spill  response  plans. 
These  plans  are  intended  to  prepare  the 
owner  of  a  vessel  or  facility  to  respond 
to  an  oil  spill. 

The  Coast  Guard  published  interim 
final  rules  to  amend  33  CFR  parts  150, 
154  and  155  on  Febraary  5.  1993,  (58  FR 
7330.  7376)  to  require  vessel  and  facility 
response  plans  to  identify  the  training  to 
be  provided  to  each  individual  with 
responsibilities  under  these  plans. 
Vessel  and  facility  owners  or  operators 
also  must  ensure  that  all  private 
response  personnel  are  trained  to  meet 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  standards  for 
emergency  response  operations  in  29 
CFR  1910.120. 

The  Coast  guard  does  not  intend  to 
develop  specific  training  requirements 
for  individual  vessel  and  facility 
training  programs.  The  Coast  Guard 
intends  to  grant  the  vessel  and  facility 
owners  maximum  flexibihty  in  choosing 
the  training  appropriate  for  their 
specific  vessel  and  facility  needs.  The 
Coast  Guard  does  intend  to  consider  the 
effectiveness  of  training  programs  as  one 
element  of  the  National  Pollution 
Response  Exercise  Program. 

Tne  Coast  Guard  has  developed  draft, 
voluntary  guidelines  for  oil  pollution 
response  training  The  Coast  Guard  will 
conduct  a  workshop  to  solicit  comments 
from  the  public  on  the  draft  voluntary 
guidelines  for  ci!  pollution  response 
training  and  to  ser/e  as  an  open  forum 
for  discussion  of  national  oil  pollution 
response  training  for  personnel  involved 
in  operations  at  deepwater  ports,  marine 
transportation-related  facilities  and 
vessel  owners  or  operators,  Merribers  of 
other  Federal,  State,  and  local  agencies 
and  the  public  ere  invited  to  participate 
and  provide  oral  or  v\Titten  comment 
The  voluntary  guidelines  lis!  L'ainmg 
objectives  in  the  form  of  a  job  tasK 
analysis. 

The  gijidelines  can  be  used  as  e 
f'amework  from  which  detailed  lesson 
plans  can  be  produced  The  Coast  Guard 
iS  not  intending  to  produce  or  provide 
detailed  lesson  plans.  The  voluntarv' 
guidelines  may  be  used  by  any  of  the 
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panies  affected  by  the  Oil  Pollution  Act 
of  :Q90  training  requirements,  including 
the  fJxjast  Guard,  m  developing  their 
OUT.  iT'temal  trainmR  programs  or  to 
assess  the  spplicability  of  commercially 
availahie  training  sources.  They  will 
also  serve  as  a  tool  for  the  training 
community  to  adapt  its  curricula  to 
better  meet  the  needs  of  the  maritime 
community. 

It  is  the  Coast  Guard's  intent  to 
publish  the  voluntary  training 
gu;rif  imes  in  the  form  of  a  Navigation 
and  Vessel  Inspection  Circular  (NVICl 
later  this  year  The  NVIC  will  be  made 
dvaiiable  to  the  maritime  community 
and  all  members  of  the  interested 
public.  The  Coast  Guard  does  not 
intend,  at  this  time,  to  establish  specific 
training  requirements. 

Workshop  Format 

The  workshop  format  wai  consist  of 
presentations  by  a  panel,  followed  by 
discussions  and  a  question  and  answer 
period.  Due  to  limited  time,  the  Coast 
Guard  will  limit  the  number  and 
duration  of  panel  presentations  The 
Coast  Guard  will  .select  panel  members 
to  make  the  presentations  m  a  manner 
designed  to  ensure  the  broadest  possit)le 
Tppresentation  of  viewpoints.  The  Coast 
Guard  specincally  solicits  presentations 
representative  of 'he  following  groups 
P'ederal  government 
State  government 
Maritime  academies 
Environmental  organizations 
Pnvate  training  and  consulting 

organizations 
Spill  removal  organizations 
Vessel  owners  and  operators 
Marine  transportation-reiat^d  facilitv 

organizations 
Deepwater  ports 
Oil  and  hazardous  s'.ibstanre  handhne 

facilities 

Each  discussion  should  be  directed 
towards  review  of  the  draft  tram.ng 
guidelines  and  suggestions  for 
improvement.  An  individual  wishing  to 
participate  as  a  pane!  member  and  give 
an  oral  presentation  should  submit  his 
or  her  name,  address  organization 
represented  (if  any),  and  provide  a 
summation  of  the  presentation  nt  i.'as; 
10  days  prior  to  the  workshop.  «o  the 
address  listed  under  ADDRESSES.  Written 
comments  may  be  submitted  at  anv  tirr.e 
pnor  to  and  after  the  workshop  or 
submitted  to  the  workshop  moderator 
All  comments  should  be  submitted  prior 
to  September  1,  1993.  The  workshops 
Will  be  conducted  in  an  informal 
manner.  Any  changes  to  the  location  or 
date  of  the  scheduled  workshop  will  be 
announced  in  the  Federal  Rei^ister  1; 
the  Coast  Guard  determines  '.naf  i>  is 


appropriate,  additional  workshops  may 
be  scheduled. 

natfd   !iilv  8.  1993. 
RC  North. 

Captain,  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
(FR  Doc.  93-16954  Filed  7-15-93;  6  45  am] 
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Aviation  Rulemaking  AdvJ»or\ 
Committee  Meeting  on  Aircefi 
Certlficptlon  Proceauree  Issues 

AGENCY:  Federa:  ,'\',  lation 
Administration  iF.'\,\).  DOT. 
ACT>ON:  Notice  of  meeting. 

SUMHAHY:  The  FAA  is  issuing  this  notice 
to  advi.se  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 
DATES:  The  meeting  will  be  held  on  July 
2fl   1993  at  9  a.m.  Arrange  for  oral 
presentations  by  lu'y  21,  1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  suite  801.  1400  K  Street, 
MV  ,  Washington,  DC,  ZOOn"? 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kathv  Ball,  Aircrift  Certification  Service 
iAIR-1;  800  independence  Avenue, 
SW  ,  Washington  TKZ  20591.  telephone 

(202]  2fi:"^235 

SUPPLEMENTARY  INFORMATION;  Pursuant 

to  section  10(h)(2)  of  the  Federal 
.advisor/  Ccmmittee  Act  (Pub.  L.  92- 
4G3;  5  US  C  App  III,  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advi.sor,-  Committee  to  be 
held  on  July  28.  1993,  at  the  General 
,\viation  Manufacturers  Association, 
suite  801,  1400  K  Street,  NW.. 
Washington.  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks 

•  Review  of  Action  Items 

•  Working  Group  Reports 

•  New  Business 

.Attendance  is  open  to  the  interested 
p  iiffh  ;.  but  will  be  limited  to  the  space 
a  va;  lable  The  public  must  make 
arrangement  by  July  21, 1993,  to  present 
oral  statements  at  the  meeting.  The 
public  m.ay  present  written  statements 
to  the  committee  at  any  time  by 
providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contactirit;  the  pf-rson  listed  under  the 


heading  fob  fi.io'^^eb  w-o«w>'noN 

CONTACT. 

Sign  and  oral  interpreation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington.  DC.  on  July  8. 1993. 
William  I.  Sullivan. 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures.  Aviation 
Rulemaking  Advisory  Committee. 
|FR  Doc,  93-16908  Filed  7-15-93:  8:45  am] 
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Passerge-  FaciHty  Charge  .PPC) 
ApDrcvsis  and  Di&approva.s 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
A  c  ^x:.*i  .Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  June 
1993,  there  were  14  applications 
approved. 

SJMMAPY:  The  FAA  publishes  a  monthly 
iiwii^K.  ds  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pur«ii«n*  In  n^rflgT-aph  d  "f  ^  158.29. 

PFC  Applications  Approved 

Public  Agency.  Huntsville-Madison 

County  Airport  Authority.  Huntsville, 

Alabama. 
Application  Type:  Use  PFC  Revenue. 
PfCLeve/:  $3.00. 
7o(a/  Approved  Net  PFC  Revenue: 

$20,831,051. 
Earliest  Permissible  Charge  Effective 

Date:  June  1. 1992. 
Duration  of  Authority  to  Impose: 

November  1.  2008. 
Class  of  Air  Carriers  Not  Required  to 

Collect  PFC's:  Previously  approved  in 

March  6. 1992  decision. 
Brief  Description  of  Projects  Approved 

to  Use  PFC  Revenue:  Runway 

extension  18L/36R.  Aircraft  rescue 

and  firefighting  (ARFF)  vehicle. 

Terminal  public  area.  Replace 

terminal  boilers. 
Decision  Date:  lune  3.  1993, 

Elton  jay.  jacxson  Airports  District 

Office,  (601)  965-4628. 

Public  Agency.  City  of  Austin.  Austin. 

Texas. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Leve/:  $2.00. 
Total  Approved  Net  PFC  Revenue: 

56,189,300. 
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Earlipst  Fernvsiu:!e  Chaise  E^fe<  ':ve 

Datp-  NnvPT.'txir  1,  1Q<^1 
D-:ratior.  nf  A.::hr':y  To  /-repose.- June 

1,  1QP5 
C.'r.sr  of  Air  C-'r-' ':■'-),  '-'oj  Ffjaired  to 
CoiiPctPFC'T.  [1]  On-dexand  air  taxi/ 
commercial  operators  that  do  not 
enplane  rr  deplane  at  She  main 
passKnp^-  r    Iding  and  enplane  fewer 
\::ar.  ':,.  '  ^.a:5engers  per  y<^ir  lUhe 
a;rpor',   and  (2)  com.ni'-,rt-s  or  srripil 
certaicfted  air  rarriers  •-.  r  i  >  not 
enplane  or  depifare  a;  rre  na  n 
aa5M»n.g«T  building  and  enplane  fewer 
thaii  SCO  passenger*  per  year  at  the 
airport. 
Determination:  App'-oved.  The  FAA  has 
deterrrinsd  Ihet  each  propcs<»d  class 
accounts  for  less  Ihan  ;  percent  of  the 
airport's  total  annual  enpiaaenionts. 
Brief  Description  ofProieris  Approved: 
Concourse  safety  gates  acd  restroom 

imorcn-ements. 
Baxjcni-'    laim  and  main  teniinal 

!i^!  'ing  improvements, 
O.  trley  taxiways  J  and  G,  reconstruct 

tax.  Aa^s  G,  H,  and  P. 
Racor.stnjct  jntersecuon  of  laxiway  H 

and  runway  17/35. 
Rec.ons"'jr1  taxi  way  E  at  cargo  ramp. 
Overlay  (.'i,  .wavs  O  and  E, 
Terminal  access  road  overlay. 
Paveme";  e\aIu8tfon  of  runway  \3RJ 

31L, 
Rehabilitate  runwp.y  13R^'3lL. 
Terminal  apron  asphalt  rehabilitation. 
Taxiv/ays  C,  H,  -r  1  L  ;.ri\.  »ment 

evaluation  and  rwr.aoiiitation. 
I.ightnu  regula'icr  ct^Si^.n, 
Ramp  ar  d  roe'!  '-''.ah.!  talian. 
W)'sh:r»»  B'/i:'*'-.  '-'i  fi'  r  pss, 
Termina!  'yu.ii;,;!^  >  "ari    '  j'r.:; 
.^RrFT.''iA  erT:er'»;e  \  >  alj.rai  syslHm, 
Leading  bridge  r«hanii:tation, 
.'\irf;el'i  swet-opr. 
Airfield  pavcmer?  rt-hai)i..'.ation, 
Ternui:c3l  b-n]  i.n^  'cxJ. 
Rar,wa>s  \Z:^\  and  17/i5and 

taxiwftvs  I"  dod  D  ^ig/iting. 
Terminal  b^ita-.n^  ;;nprov«rr!Pnts. 
New  airfielii  s.gr.s. 
Fas.senaer  loading  br)dge 

replacements, 
Ter:Ti,r.ai  (.h;ller  mod. fit-'it ions, 
TerTTunal  arxess  iards.de  revisions 

(design  o:ilv). 
Airport  sacu.'ily  u':ip:overaents. 
Bnpf  Description  of  Projeci  Appro\f'd- 
In-Pnrt  to  Use  PFC  ARFF  faciUty 
requirements. 
Determination  The  ARFY"  fa<:ih''y 
emergenq/  electric  generator  .s 
eligible  under  AIP  mteria  and  wfli 
approved  The  F;\.A  has  deterTjiiied 
that  the  remainder  of  the  projBi^t.  thu 
ARFF  training  facility,  is  not  PFC 
eligible.  This  pro|«;t  ha&been 
reviewed  und«  Airport  Improvement 
Program  fAIP]  cr'teria  (paragraphs 


301b  and  500  of  F.AA  Order 
5100.38A),  which  perrnitK  prnjecls  fa 
be  reviewed  on  a  CBse-by-(  ase  basis. 
The  FAA  is  currently  irr^plementinf  3 
policy  of  funding  only  reg.on^l  ARPT-' 
training  hdlities.  A  regional  ARFF 
facility  «t  the  DallasTort  Worth 
International  Airport,  previously 
designated  by  the  FAA  s  Southivest 
Region,  is  intended  to  servo  the 
training  needs  of  Robert  Mueller 
Municipal  Airport. 

Brief  Description  of  Projects 
Disapproved:  Field  maintenance 
equipment  building. 

Determination:  Disapproved.  The  FAA 
has  determined  that  this  project  does 
not  meet  the  requirements  of 
§  158.15(b);  therefore,  this  project  is 
not  PFC  eligible.  Noise  monitoring 
equipmenL 

Determination:  Disapproved  This 
protect  has  been  reviewed  and 
determined  to  not  be  si;  y ported  by  a 
plan  as  reqjirwd  ij.nd»*r  PFC  t.Tiieria, 
Also,  it  has  b**»»n  d^termi.-  ed  that,  due 
to  the  limited  life  of  sne  fa  .  ;.ty,  the 
project  is  not  aligiblu  uudur  AIP 
criteria.  Accordingly,  the  FAA  has 
determined  that  this  projeci  dots  not 
meet  the  requirements  of  section 
158. 15(b).  Therefore,  this  project  is 
not  PFC  eligible 

Decision  Etote.•^l^e  A.:m:i 

FOR  FUarMEP  INFORMATION  CONTACT:  Ben 

Guttery,  .ScuthwR<rf  Region  .^.irports 

Division,  (817)  fii.'4-5a79 

Public  AgpTtcyrOarit  (xun'y 
Etepartnwnt  of  Ay:anon,  Las  Vegris. 
Nevada. 

Application  Type  Imno«;«  and  I  '<w  PFC 
Revenue. 

PFC Leiei  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$944,028,500. 

Earliest  Permis.sihh  Charge  Eff^^ive 
Dote.  June  1,  19^2 

Duration  of  Autnnnt.  I !  Impose: 
September  1.  2014 

Class  of  Air  Carriers  i\ot  i^^uirrd  Tn 
Collect  PFC's  :  Air  camer«!  fi ling  FA.*. 
Form  180G-31and  enplaning  2,500 
annual  passengers  or  less  et  McCarran 
International  Airport. 

Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanernents 

Brief  Description  ofProifct  Approved 
To  Impose  Only:  Extend  ainway  71j' 
25R. 

Brief  Description  ^f  Project  Approved 
To  Impose  And  b\e  National 
Environmental  Policy  Act  Compliance 
for  runway  Zlj'ZSR  extension. 

Brief  Descr.paon  of  Projects  Approved 
To  Use  PFC  Revenue:  Flood  control. 
Land  acquisition:  Topax  subdivision, 


Land  acquisition:  LDN  70  e.nte"uns«^. 

Land  acquisition;  LDN  70  Pw :ns/ 
Sun.set. 

Ufciston  Date:  [une  7,  19^:j 
F0«  FURTHER  VVORMATIOM  COtTTACT: 
Jor.eph  Rrtdritjue?.  San  Francisco 
Airpots  Di.^nct  Omt.e.  {■i\']  876-2805 
Public  Agency:  Bishop  In^flDeticnai 

Airport  Authority,  Flint,  Michig-in 
Applica'..on  Tvpp  !rr!p:3sa  and  I'.^e  PFf; 

Revenue 
PfCZ^vf/.  $3.00 
TatGi  Approved  Stt  FfC  .'i"vprfue: 

$32.29H.4.in. 
Earliest  Pe'yr.iss.bU:  Charr:t-  F^pctive 

Dote:  September  T,  n''<3. 
Duration  of  Autkonty  To  l.T.pose: 

September  1.  2030. 
C'dss  of  Air  t?arriers  .VoJ  'Hequired  To 

Collect  PFC's.  Air  taxi  and  other 

nonscheduI(?d  part  135  camurs. 
DeterminatiGn:  Approved  The  FAA  has 

dHtermined  that  the  proposed  rlass 

nccount.s  for  less  than  1  f)crcent  of  the 

3irpcrt's  total  annual  ei.planemenfs. 
Br;pf  D««;;:ript>on  of  Projf»'1s  Approved 
To  I  'se  PFC  Revenuf'- 

Ti'rmina!  construction, 

Eatt  air  ca.Tier  apron, 

Terminal  access  roadwev,  phpses  1 
and  IT, 

Terminal  security  system. 

Acquisitions  in  Bristol  Road  right-of- 
way. 

Decision  Date:]une  11,  1993. 
FOR  FURTHER  INFORMATION  COffTACT: 
Dnan  Nitz.  Detroit  Airports  Distrit:! 
Office,  (313)487-7300. 
Public  Agency:  Boerd  of  Trustees, 

Nat.-ona  County  International  Airport, 

Casper,  Wyoming. 
Applicat:on  Type:  Impose  and  Use  PFC 

Kovpnue 
FFCL^vp/  S3  00. 
Total  Approved  \'i't  PFC  Re^tmip 

S50J>,144 
£or//psf  Pemnssihlp  Charge  Effectivp 

Date-  September  1,  1993. 
Dtirntion  of  Authority  To  Impost 

October  1,  1996. 
Cv'a.ss  of  Air  Carriers  Not  Required  To 

Collect  PFC's:  None. 
Brief  Description  of  Pmjects  Approved 
Tn  Impose  Only: 

Airport  planning  studies, 

I.ai''d  acquisition — njoway  protection 
zone. 

Access  road  imprtjvenvents. 

Snow  removal  equipment. 

Security  access  control  system  avA 
taxiway  signs. 

Safety  area  grading  runway  8>26. 
Bnef  Description  of  Project 

Disapproved:  Americajis  with 

Disabilitiss  Act  (ADA >  compliance. 
DetgrminatioR:  Dtsappro<«ed.  Tli«  FAA 

has  d«termine<l  that  this  proiect  does 

not  meet  tha  requirements  of 
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§  i58-15ia)  Therefore,  {h.,s  pro)ect  is 
not  ?FC  eligible  The  proposed 
terniinal  modificaticns  are  required 
under  the  ADA  of  1390.  not  as  part  of 
otherwise  eligible  terminal 
reconsiruclion  In  addition,  the 
elevator  sen'os  administrative  space 
and  is  not  required  to  serve  the 
public. 
Decision  Dafp  }un«  14.  1993. 

FOR  RJPTHER  INFORMATION  CONTACT:  Don 

O'Brien,  Denver  Airports  District  Office, 

;,in3)  286-5549. 

Public  Agenry:  County  of  Eagle,  Eagle. 

Colorado, 
Appiication  Type:  Impose  and  Use  PFC 

Revenue, 
FFC  Level  $3  00 
Tntai  Approved  \pt  PFC  Revenue: 

$572,609 
Earliest  Penni^sible  Charge  Effective 

Date  September  1,  1993. 
Duration  of  Authonty  To  Impose:  April 

1, 1998 
Class  0^  Air  Gamers  Not  Required  To 

Collect  FFC  s  None. 
Br:pf  De'icripticn  of  Projects  Approved 
To  Impose  and  Use: 

Planning  studies, 

Safety  equipment  and  building, 

Acquire  land. 

Expand  air  carrier  apron, 

Grade  runway  25  safety  area,' 

Install  taxiway  guidance  signs. 
Decision  Date  June  15,  1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Schaffer,  Denver  Airporls  District 
Office,  (303)  286-5525 
Public  Agency:  City  of  San  Jose.  San 

)ose,  California. 
Application  Type:  Impose  and  Use  PFC 

Revenue, 
PFC  Level:  $3  CO 
Tntnl  Approved  PFC  Revenue: 

$16,245,000 
F^tiwated  Charge  Effective  Date:  August 

1,  1995. 

August  1,  1995.  is  the  estimated 
charge  effective  date  for  this  application 
and  IS  based  on  the  estim.ated  charge 
expiration  date  of  the  application 
previously  approved  for  collertion  or, 
June  11, 1992 
Duration  of  Authnntv  To  Imposf  M.n 

1,1997. 
Class  of  Air  Carriers  S'ot  Required  To 

Collect  PFC's  Air  taxi/commen.ial 

operators  filing  FA  A  Form  1800-31 
Determination:  Approved.  The  F.A.\  has 

determined  that  the  proposed  class 

accounts  for  less  than  1  percent  of  the 

airport's  total  annual  enplanements 
Bhef  Description  of  Projects  Apprnvp'i 
To  Impose  And  Use 

Runup  area  blast  pad. 

Taxiway  1  reconstrut-tion — taxiwa)  B 
to  taxiway  E. 

Taxiwav  A  reconstruction 


West  general  avi.uion  parking 

rf-constru(:'..3r; 
T-hangar  n:i>>'  ar,:,n, 
Taxiway  2  reconsiruction. 
Runway  30L  reconstruction, 
Runway  30R  reconstruction, 
Westside  development, 
Terminal  A  ';hi..!*;e  island 

modifications, 
Taxiway  1  reconstruction — ^taxiway  A 

to  taxiway  B 
Interactive  trammg  s)  stem, 
Airport  master  plan  update. 

Brief  Description  of  Projects 
Disapproved:  Fuel  farm  remediation.' 

Determination:  Disapproved.  This 
project  is  not  AIP  eligible,  and. 
therefore,  not  FFC  eligible,  paragraphs 
301b,  596.  and  Appendix  2  of  FAA 
Order  5100.38A,  AIP  Handbook. 
Terminal  C  asbestos  abatement. 

Determination:  Disapproved.  The 
description  provided  in  the  city  of 
San  Jose's  application  describes  an 
asbestos  removal  stand-alone  project 
which  is  not  associated  with  any 
eligible  terminal  modifications.  In 
addition,  the  area  is  not  accessible  to 
the  public.  Based  on  these  findings,  it 
has  been  determined  that  this  project 
is  not  AIP  or  FFC  eligible. 

Automated  vehicle  identification 
system. 

Determination:  Disapproved.  Based  on 
an  analysis  of  the  description  and 
justification  contained  in  the  city  of 
San  Jose's  PFC  application,  the 
purpose  of  the  proposed  system  is  to 
meet  airport  operational  needs.  This 
project  does  not  meet  the 
requirements  of  §  158,15  and  so  is  not 
PFC  eligible.  Earthquake  emergency 
supplies 

Determination  Disapproved.  This 
project  does  not  meet  the  requirement 
of  section  158.15  and  so  is  not  PFC 
eligible.  Digital  announcement 
system. 

Determination:  Disapproved.  This 
project  does  not  meet  the 
requirements  of  section  158.15  and  so 
is  not  PFC  eligible. 

Dt-cisiryr  Dntp  Tune  IT,,  n^T 

FOP  FURTHER  INFORMATION  CONTACT: 
loseph  Rodnquez,  San  Francisco 
Airports  District  Office,  (415)  876-2805. 
Public  Agency:  Dane  County,  Madison, 

Wisconsin. 
Application  Type:  Impose  and  Use  PFC 

Revenue 
PFC  Leie/  $3.00. 
Total  Approved  PFC  Rei'cnue: 

$6, "45. 000 
Earliest  Permissshlt'  Criarge  Effective 

Date  September  1,  1993. 
Dr.ratior.  of  Auth(>r:tv  To  Impose:  March 

1, 1998 
Class  of  Air  Carriers  Not  Required  To 

Collect  PFC\  On  demand  Part  135  air 


taxi  operators  operating  aircraft  with 

less  than  15  seats  at  Dane  County 

Regional  Airport. 
Determination:  Approved.  The  FAA  has 

determined  that  the  proposed  class 

accounts  for  less  than  1  percent  of  the 

airport's  total  annual  enplanements. 
Brief  Description  of  Project  Approved 

To  Im.pose  And  Use:  Terminal 

Building  expansion. 
Brief  Description  of  Projects  Approved 

To  Impose  Only: 

Terminal  roadway  construction, 

Construct  runway  3/21, 

West  air  carrier  ramp  expansion. 

Pavement  rehabilitation. 

f  OR  FU.RTHE.R  iNFORMATlOW  CONTACT. 

Franklin  D.  Benson,  Minneapolis 
Airports  District  Office,  (612)  725-4221, 
Public  Agency:  Campbell  County 

Airport  Board,  Gillette,  Wyoming. 
Application  Type:  Impose  PFC  Revenue. 
PFC  Leve/.  $3.00. 
Tofa7  Approved  Net  PFC  Revenue: 

$331,540. 
Earliest  Permissible  Charge  Effective 

Date:  September  1, 1993. 
Duration  of  Authority  to  Impose: 

September  1. 1999. 
Classes  of  Air  Carriers  Not  Required  To 

Collect  PFC's:  (1)  Air  ambulance 

operators;  (2)  Part  135  on-demand  air 

taxi  operators;  and  (3)  Part  121 

nonscheduled  of)er8tors. 
Determination:  Approved,  The  FAA  has 

determined  that  each  proposed  class 

accounts  for  less  than  1  percent  of  the 

airport's  total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
To  Impose  Only: 

Terminal  building," 

Airport  layout  plan  update, 

Mandatory  airport  signs. 

Install  taxiway  lighting  system, 

Acquire  snow  removal  equipment. 
Decision  Date  Tune  28.  1993 
FOB,  f\,,p^H£,H  iKFO«WA"^tc>i  co»-"*CT:  Don 
O'Brien,  Denver  Airports  District  Office, 
(303) 286-5549. 
Public  Agency:  Indianapolis  Airport 

Authority,  Indianapolis.  Indiana. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Leve/.  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$117,344,750. 
Earliest  Permissible  Charge  Effective 

Date:  September  1, 1993. 
Duration  Of  Authority  To  Impose:  July 

1,2005. 
Class  Of  Air  Carriers  Not  Required  To 

Collect  PFC's:  Air  taxi/ commercial 

operators  fihng  FAA  Form  1800-31. 
Determination:  Approved.  The  FAA  has 

determined  that  the  proposed  class 

accounts  for  less  than  1  percent  of  the 

airport's  total  annual  enplanements. 
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Brief  Description  Of  Pnjects  Apprc 
To  Impose  and  Use. 
Repair  of  south  terminal  aproc. 
Design  and  engineering  for  new 

PLinway  5U23R. 
Construction  of  new  ran  way  5L'^ 


aR. 


Relocation  of  electrical  trar^smission 

line, 
Relocation  of  Bridgeport  Road, 
Construction  of  ARFF  station  r.un.txr 

2. 
Environmental  mitif^rinn  for  n*"* 

runway  5L'23R, 
Reimbursement  for  envirnn~!fnra| 

assessment, 
Installation  of  deicing  cor'ro!  •^y^'em 
Installation  of  part  139  taxiway  sijjns, 

ine 


Installation  of  tariwsv  D-1  r^ 
lights. 

Purr.hase  of  airfield  suff^y  and  <;nnw 
removal  equipment. 

Reirr:bursenjent  for  r«pair  of  existing 
runway  5L-23R, 

Reunbursement  for  constni«"t»on  of 
south  commuter  apron, 

ReimbuTMTnent  for  constniction  of 
ARFF  training  facility, 

Land  acquisition  of  noisa 
compatibility  under  part  150. 

I-and  KXfuisition  for  environmenlai 
mitigation  for  new  runway  5L/23R 

Installation  of  terminal  card  acreiis 
security  system. 

Site  preparation  and  purchase  of 
loading  bndges. 

Renovation  of  terminal  passenger 
departure  gales  and  hold  nxims. 
Bnef  Description  Of  Prvfect 

Disapproved  Reimbursement  for 

construction  of  ranwav  5R,'23L. 
Delernijnotfon  Disapproved.  Costs  werp 

incurred  and  all  notices  to  proceed 

were  issued  for  this  project  pnor  to 

November  5.  1990,  The  FA  A  has 

determined  that  if  a  notice  to  procettd 

occurred  pnor  to  November  5,  1900, 

the  protect  is  not  PFC  eligible  under 

§158,3 
Decision  Date  June  28,  1993. 
FOR  FURTHER  MF0RUAT1ON  CONTACT: 
Louis  H.  Yates,  Chica)^o  .Airports  Di.strict 
Office.  (312)694-7335 
Public  Agency  Qty  of  Chicago, 

Department  of  Aviation,  Chic-iga 

0  Kare  International  Airport,  Chin^p  ■ 

H'inois 
Application  Type'  !irpns«  and  Use  PFC 

Reven'je 
PFCUvfl  S3  00 
7  ntal  ApcTDVfd  SH  PFC  Revenue: 

$50C,4;a.i8.5 
Enrlipst  Permitisibie  Charge  Effective 

Date:  Se',..tenib€r  1.  1993. 
D'uration  of  Au'Jiontv  To  Impose: 

Octorjer  1,  1999, 
Class  of  Air  Carriers  Sot  Required  To 

Collect  PFC's.  Air  ta.d  operators. 
Determination:  The  FAA  has 

determi.^.ed  that  the  prry posed  class 


a<  counts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements 
Brief  Description  Cyf  Projects  Apprnvr'd 

To  Impose  And  L'se 
Air  traffic  controi  tower  lighting 

pai^el. 
Hold  pad  runway  9R. 
Cargo  tunnel  roadway  resurfacing, 
AirPe'd  h^hang  cables  replacement 
Trans  World  Airlines  cargo/apron 

construction, 
School  sound  insulation, 
Optional  insulation/purchase 

assuranr«  (75  LDNl, 
Residential  survey. 
Rotunda  wail  rphabiiitafinn 
Bad^.ng  uffir,*»  n?novat!or>«, 
ARFF  si  at:  on 
Hfafmg  and  refrigeration  fH  and  R) 

chi.ied  watHT  study 

implementation. 
H  and  R  utilitv  ring  tunnef  sealing 

impit'men'fition, 
H  *  R  utility  nng  tunnel  dminage 

system  evaluation, 
Formuletion  costs 
In^emafinnal  termjr.e! 
Brief  Descr:ptinn  of  Projects  Approvfd 

To  Impose  Only: 
Tnx'.wfr:  t4L  32R  -t:hahi!itatioa. 
Runway  9R.'27l  rehabilitation. 
Taxiway-hangar  alley  rehabilitation. 
Terminal  apron  pavement 

rehabilitation, 
Tax'.vT,'  northy'south  rehabilitation. 
Hold  pad-Sf  enir  (new), 
Airfield  drainage  improveraents. 
Taxiway-inner  bridge  rehabilitation. 
Taxiway  9L/27K  rehabilitation, 
Taxiway  14R,'32L  rehabilitation, 
Taxiway  4R,'22L  r«hahilitation. 
TaxiwRv  yR'2"L  rfhabilitaticri. 
Roadway-hangar  area  iight)ng. 
Permanent  noise  monitorinj^, 
Voluntary  arqui.sitiOn  (80  IX>N), 
Terminal  2  upgride. 
Concourse  E'F  upgrade, 
Concourse  G  upgrade. 
Terminal  3  upgrade. 
Terminals 2  and  3  upper  It.bi  and 

elevator  extension. 
ARFF  bum  pit. 
Radio  alarm  call  box. 
Perimeter  security  system. 
H  and  R  emergency  turbine 

generators, 
H  and  R  domestic  hot  water 

converters  replacement, 
H  and  R  water  pressure  study 

implement, 
Roadway  overlay — lower  level. 
Roadway — Zemke/Coleman 

improvements. 
Brief  Description  ofPmiect 

Disapproved:  Noise  compliant  system 
Determination  This  project  does  not 
meet  the  ahgibil.tv  for  AFP  funding 
per  yAA  Urder  5100.3?^.^,  paragraph 


710  (d)  and  item  number  4  of 

appendix  2.  Accordingly,  the  FA.A  has 

determined  that  this  project  does  not 

meet  the  requtremmts  of  §  158.15(h) 

800  numbers  are  an  operationel 

f  xpense  and.  as  such,  are  ineligible 

for  AIP  funding.  Therefore,  this 

project  is  not  PFC  eligible. 
Dnpf  Description  of  Projects  Withdmwn: 

Taxiway  guidance  signs. 

Airfield  emergency  power,  phase  II. 

Chicago  Transit  Authority  dedicated 
cars, 
Determi nation:  These  pmjects  were 

withdrawn  by  the  citv  of  Chicago  m 

letter  to  the  FAA  dated  May  4,  1993. 

and  June  24,  1993, 
Decision  Dofe  June  28.  1993. 
FOR  FURTHER  tiFORiUTWN  CONTACT: 
Louis  H  Yates,  Chicago  Airjjorts  Distri;  i 
Office.  (312)694-7335, 
Public  /Agency:  Qty  of  Chicago, 

Department  of  Aviation,  Chicago 

.Midway  Airport,  Chicago,  Illinois. 
Apphcation  Type:  Impose  and  Use  PFC 

Revenue, 
PFC  Level:  $3.00. 
Total  Approved  Met  PFC  Revenue: 

$79,920,958, 
Earliest  Permissible  Charge  Effective 

Date:  September  1,  1993. 
Duration  of  Authority  to  Impose:  Aigust 

1.2001. 
C/r;.<c.s  of  Air  Carriers  Not  Required  to 

Collect  PFC's:  Air  taxi  operators. 
Determination:  Approved.  The  FAA  ha-s 

determined  that  liw  proposed  class 

accounts  for  less  than  1  percent  of  the 

airport's  total  annual  enplaneiTHmts. 
Brief  Description  of  Projects  Approved 
to  Impose  and  Use: 

Taxiway  edge  lights/airfield  guidance 
signs, 

.'\irfic;ld  drainage  number  6  south 
triangle. 

Replacement  ser\-ice  road/northwest 
comer, 

Runway  4L'22R  rehabilitation. 

Airfield  lighting  electrical  vsult 
upgrade. 

Obstruction  removal  for  runway  22L 
departures. 

East  ramp  hold  pad/detention  basin. 

Runway  broora  vehicle  (sweeper), 

.Airfield  snow/ice  removal  sanders, 

ARFF  vehicle. 

Runway  22L  exten.<rion/hoId  pad 
iion.struction/builseye  repair. 

Runwf.y  13C/31C  rehab:iitation. 

Security  access  control  and  detection 
system. 

Blast  fence/noise  barrier — northea<;t 
comer, 

Blast  fenca/noise  barrier — east  side. 

Pennanent  noi.se  monitoring. 

School  sound  insulation. 

Hush  house  study. 

Interior  termmal  floor  tiie 
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Kfjci,! 


,111' 


IN.  li-y-i 


,N(jti£ 


■(>s 


replacement, 


304' 


New  public  restroom  an  !  nur- o 

station. 
Ceiling/lighting  rpplacenent. 
Public  restroom  renovation. 
Terminal  pubic  address  ?^tem. 
Airport  master  utility  study. 
Terminal  facia  replaceimml, 
Lobby  heaters. 

Interior  terminal  signage  study. 
Interior  terminal  signage  installation, 
Property  acquisition  parisl  54. 
Property  acquisition  parc:el  58, 
Property  acquisition  pa;(«l  60. 
Demolilion — parcel  49. 
Brief  Description  of  Projects  i4p,-  r;,v.r  f 
To  Iwpose  Only:  Apron 
replacement  at  gates. 
West  ramp  service  road. 
Runway  13L/31R  rehabilitation. 
Taxi  way  13C/31C. 
Taxiway  4L/22R, 
Blast  fence/noise  barrier — southwest 

comer. 
Blast  fence/noise  barrier — northwest 

comer, 
Hush  house, 

Terminal/concourse emt  tinr \  jowtr 
system. 
Bnef  Description  of  Projects  Apj  n  vr'd- 
In-Part  To  Impose  and  Use  PFC: 
Overhead  door  replacem^^nt 
Air  handling  units  repla<  ^rre:.! 
Firtline  loop/terminal  srrnki'  r 

system. 
Tf  rminal 'concourse  boildr  piping 
( ro--s  connect. 
D(  ^-.T'LTufjon:  Approved  in  par^  Tf 
.pnroved  amount  represf  nts  a  p  trri-  n 
c:  ihe  total  project  costs  and  bds  been 
reduced  from  the  requested  amount  to 
account  for  terminal  areas  determined 
to  be  ineligible  under  AIP  and  PFC 
criteria.  Entrance  road  re;ofs!ian  for 
runway  22L  microwave  landing 
system. 
Determinction: Apv:'\''i      p-.i  Th*' 
approved  amoun:  rteprest-nis  a  portiun 
of  the  total  project  cost  and  has  been 
reduced  from  the  requestad  amount  to 
account  for  the  receipt  of  an  AIP  grant 
for  the  project. 
Brief  Description  of  Projects  Approved- 
In-Part  For  Authority  To  Impose  Only 
Airport  Maintenance  Conpiex. 
Ueferm/no^on:  Approved  in  pan 
Portions  of  this  facility  m  ?et  the 
nomiral  requirements  for  AIP  and, 
therefore,  PPC  eligibiUty.  AUowablo 
costs  will  be  based  on  a  proration  of 
eUgible  areas  necessary  to  support 
storage  of  eligible  equipn.tjiit  a    i 


materials,  as  deterrr 


Chicaxr)  ,A.  ;rp 
rt^v''t-u'  c'f  (hi- 
ccns'ln;!.;,fn 
Lands  i.  (  a 
Determir' 
8ppro\r  ;  fir:. 
from  the  reo; 


;d  by  the 
:r!s  :  '••'ct  office  after 
'" "  ;   building 
lian.s  and  specifications. 
.Tient  replacement. 
App7X)ved  in  part.  The 
ount  has  been  reduced 
'H<.i{  (  amount  to  account 
for  the  roce;pi  ^f  &  city  of  Chicago 
grant  for  the  pro)e<ia. 
Brief  Description  of  Projects 
Disapproved: 
Midway  noise  complaint  system. 
Midway  citizen  ptrticipation 
program. 
Determination:  Disapproved.  These 
projects  do  not  n>«^t  the  eligibility  for 
AIP  funding  as  ;>t-  FAA  Order 
5100.38A,  paragraph  710(d)  and  item 
number  4  of  appendix  2.  Terminal 
elevator  for  handicap  access. 
Determination:  Disapproved.  Tliis 
project  does  not  meet  the  eligibility 
for  PFC  funding  as  per  FAA  Program 
Guidance  Letter  93-3.  section  93-3.5. 
The  elevator  to  the  proposed  security 
and  administTRtivr  office  complex  to 
be  constructed  (a  tne  second  floor  is 
not  required  for  th,  movement  of 
passengers  or  baggage  within  the 
terminal.  Therefore,  the  FAA  has 
determined  that  this  project  does  not 
meet  the  requirements  of  §  158.15(b) 
and  is  not  PFC  eligible.  Airport  master 
planning  services. 
Determination:  Disapproved.  This 
project  does  not  m  fi     e  eligibility 
for  PFC  funding  T  '^^      st  for  the 
amendment  is  ineligible  because  the 
master  plan  project  was  implemented 
before  November  5, 1990.  The 
amendment  is  not  a  stand  alone 
project  or  element;  therefore,  the 
amendment  date  cannot  be  used  to 
establish  the  implementation  date. 
Brief  Description  of  Projects  Withdrawn: 
Property  acquisition,  parcel  63, 
Property  acquisition,  parcel  47. 
Determination:  The  city  of  Chicago 
requested  these  projects  ha  withdrawn 
from  the  PFC  appUcation,  by  phone, 
onMay  17, 1993. 
F>'--F-—  .n  -f-  i-r.p  rs.  1993. 

FOR  FjPtmc  P  fNPORM*  HON  CONTACT: 
Louis  H.  Yates,  Chicsgo  Airports  Di.strict 
Office.  (312)694-7335. 
Fu6/;c  Agency:  Blaine  County  Airport 

Commission,  Hailev,  Idaho. 
\pphcation  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Lei-e/.- $3.00. 
Total  Approved  PFC  Revenue:  $188,000. 


tari,est  Permissible  Charge  Effective 

Date:  September  1, 1993. 
Duration  of  Authority  to  Impose: 

September  1, 1997. 
Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  on-demand  tix 
taxi/commercial  operators. 
Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  clan 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
To  Use  PFC  Revenue: 
Terminal  construction. 
Runway  lighting  and  signage, 
Airport  master  plan/noise  contour 

maps, 
Nondestructive  pavement  testing. 
Decision  Date:  June  29, 1993. 
FOR  FURTHER  mf0^iii^^^*,  COMTACT: 
Sandra  M.  Simrr  uie  Airports 

District  Office.  (206)  227-2656. 
Public  Agency:  Toledo-Lucas  County 

Port  Authority.  Toledo,  Ohio. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PrcLeie/.$3.00. 
7o/a/  Approved  Net  PFC  Revenue: 

$2,750,896. 
Earliest  Permissible  Charge  Effective 

Date:  September  1. 1993. 
Duration  of  Authority  To  Impose: 

September  1, 1996. 
Class  of  Air  Carriers  Not  Required  To 

Collect  PFC's:  Air  taxi  operators. 
Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  ih&n  1  p>erc8nt  of  the 
airport's  total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
To  Impose  and  Use:  Terminal 
renovation,  phase  1, 
Terminal  renovation,  Dha.se  2. 
Airfield  Signage,  phase  1, 
Card  access  prxigram. 
Snow  removal  equipment  building 

expansion, 
Snow  removal  equipment, 
Stabilize  shoulder/cargo  apron. 
Stabilize  shoulder/taxiway  A-1, 
Access  road  engineering, 
Terminal  canopy  engineering, 
Passenger  access  hfl. 
Decision  Datt-  '        " 

FOR  FURTHER  LNFa^ykOi'.Oh  COKTA^T: 
Dean  Nitz,  Detroit  Airports  District 
Office,  (313)  487-7300. 

Issued  in  Washington.  DC  on  July  2, 1993. 

Lowell  Johnson. 

Manager,  Airports  Financial  Astistaitce 
Division. 
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CuMULA'VE  LIST  OF  PPC  APPLICATIONS  PREVIOUSLY  APPROVED 


State  aurpofT   :i^ 


Alabarna 

HuntsviUe  InC— Cart  t  Jooes  ^i«ld.  Huntsville 

Musd«  Shoals  R»gK)na)  Muscie  Shoals 

Arizona 

Flagstaff  P'jil4arn,  Ragstaft 

Calttomia 

Areata.  Areata 

Inyokem,  Inytsksm  , 

Lo6  Angles  (ntematJonal.  Los  Angeles  

Metrooolrtar  OaWand  intematiorat  Oakland 

Ontario  International  Ontario  

Palm  Sprtrtgs  RegKjnai.  Palm  Spnngs  

Sacramento  Metropolitan  Sacramerio  

San  Jose  IntemaOonaJ.  San  Jose   i^^pcse  Application) 

San  Jose  InternatKjna/   San  Jose   Lse  Apo<tcatK)n)  

San   Luis   Obtspo   County — McChesney    Fie,   San   Luis 

OtMSPO  

Sonon-ia  Coonty  Santa  Rosa    

Lake  Tahoe.  South  Lake  Tahoe  

Co*ora<Jo 

Cokxado  Spnngs  Municipal  Coio'*::ic  Springs  

Denver  International   News,  Denver  

Waiter  FieW.  Grand  Junc^cr       

Steamboat  Spnng&BoC  Adarns  FieW,  Steamboat  Sprtngs 

Tellunde  Regionai,  "^siiorKle  

nonda 

Daytona  Beach  RegKinai   Da/tona  3<>ach  

Soutf>west  Fionda  interrTationai   Fort  Myers  (impose  Appli- 
catJon;  

Sout^west  Ronoa  "te^^atjonal.  Fort  Myers  (Use  Applica- 
Hon)  

Key  West  International  Key  West  

Marattxx),  Marathon      

Orlando  Wemattor^  Onando 

Pensacola  Reg»or»al   Pensacoia    

Sarasota-Bradenton  mternanorai  Sarasota 

Tallahassee  Regional  ^alla^assee     

Georgia. 

Savarviah  Intemationai  Savarrah  

Valdosta  Regional   Vajdosta 

idano 

Idaho  Falls  Muniapai,  idano  Falls  

Twin  Fails-Sun  Valley  Regional,  Twin  Falls 

IHirKHS 

Greater  Rockford.  RocK^ofd  

Capital,  Springfietd   inpose  Application) 

Capital   Spnngfieto   Use  Application)  

;'x3tana 

Fot  Wayne  international.  Fort  Wayne 

icwa 

DuPuque  Regional   Dubuque 

Sioux  Gateway  Soux  City 

Louisiana 

Baton  Rooge  Metropolitan,  Ryar.  F ,eld.  Baton  Rooge  (Im- 
pose Appicaton)  

Baton  Rouge  P^tropolitan.  Ryan  Field,  Baton  Rouge  (Use 
AppllcaCori  

Sew  Orleans  intemationial'Moisant  Field,  New  Orleans 

Maryland 

BaltinxKe-Washington  ntefarional,  Baltimore 

'■Massachusetts 

Worcester  Muniapai   Aofcester  

Michigan 

Detroit  Metropoiitar- Wayne  County,  Detroit  

Delta  County,  Escanaoa  

Kent  County  lntemat)onaj   G^arvi  =!apMJs  

Houghton  County  Memonai   "ancack  

Gogebk:  County  Ironwood  

Marquette  County,  Marquette      

Peilston  RegKy^ai  Ajrport  of  E  Timet  C.  Pellston 


Date  approved 


Level 
o(  PFC 


03/06/1992 
02/18/1992 

09/29/1992 

11/24/1992 
12/10/1992 

03/26/1993 
06/26. 1 992 
03/26' 1993 
06-'?Si992 
01/26/1993 
06/11/1992 
02/22/1993 

11/24/1992 
02/19/1993 
05/01/1992 

12/22/1992 
04/28/1992 
01/15/1993 
01/15/1993 
11/23/1992 

04/20/1993 

08/31/1992 

05/10/1993 
12/17/1992 
12/17/1992 
11/27/1992 
11/23/1992 
06/29/1992 
11/13/1992 

01/23/1992 
12/23/1992 

10/30/1992 
08/12/1992 

07/24/1992 
03/27/1992 
04/28/1993 

04/05/1993 

10/06/1992 
03/12/1993 


09/28/1992 

04v?3-'1993 
03/19/1993 

07/27/1992 

07/28/1992 

09/21/1992 
11/17/1992 
09A)9/1992 
04/29/1993 
05/11/1993 
10/01/1992 
12/22/1992 


$3 

3 


Total  approved 
net  PFC  revenue 


Earliest  charge 
elective  date 


Estimated 
diarge  expira- 
tion date' 


$19  002,366 

1 04  1 00 

2.463,581 

•38,500 
127  500 
360,000,000 
12,343,00'0 
49000.000 
81  888,919 
24  045,000 
29,228,826 
29  223  826 

502,4,37 
110,500 
928,747 

5622,000 

2, :>3C  734,321 

1  8^2,000 

1,887,337 

200,000 

7,967,835 

252  548  262 

252,548,262 

945  937 

153,556 

167,574,527 

4,715,000 

38  715,000 
8.617,154 

39  50V502 
260,526 

1,500,000 
270,000 

1,177,348 

562  104 

562,104 

26  563,45:- 

108,500 
204,465 


9.823  -59 

9  823,159 

77  300,372 

M'  866  000 

2  301.382 

640,707  000 
158,325 
12450,000 
^62,986 
74,690 
459,700 
440.875 


06/0  VI 992 
06/01/1992 

12'01/1992 

02/01/1993 
03,'01/1993 
06/01/1993 
09/01/1992 
06/01/1993 
10/01/1992 
04/01/1993 
09/01/1992 
Oa'01'1993 

02/01/1993 
05,'01/i993 
08/01/1992 

03/01 '1993 
07/01/1992 
04/01/1993 

04/01/1993 
03,01/1993 

07/01/1993 

11/01/1992 

11/01/1992 
03/01/1993 
03/01/1993 
02/01/1993 
02/01/1993 
09/01/1992 
a2'01/1993 

07/01 '1992 
0,3/-C1/1993 

01/01/1993 

11/01/1992 

10.01/1992 
06/01 '1992 

06,/01'1992 

07/01/1993 

01/01 '1993 
06/01/1993 


12'01/1992 

12/01/1992 
06/01/1993 

10/01/1992 

10/01/1992 

12/01/1992 
02/01/1993 
1Z'01/1992 
07/01/1993 
08/01/1993 
12y'01/1992 
03/01/1993 


11./0 1/2008 
02/01 /1 995 

01/01/'2015 

05/01/1954 
09/01/1995 
07'Ci'l998 
05^01.1994 
07'01/'!99e 
11/01/'2032 
03'01/1996 
Oa'01'1995 
0801/1995 

02' 0^  1995 
04,'01/1995 
03/01/1997 

02'C1'1996 
01/01/2026 
03/01.1998 
04/01/2012 
11 '01/1997 

11/01/1999 

06/01/20U 

06/01. '20 14 
1Z'01/1995 
'06/01/1995 
02/01/1998 
04/01 '1996 
09/01 '"2005 
12'01/199e 

0S'01''20O4 
10/01/1997 

01.01-1998 
05/01/1998 

10/01/1996 
02/01  '1994 
02/01/ -994 

03-'01'2015 

05/01 '1994 
06/01/1994 


12/01/1996 

12/01/1998 
04/01/2000 

09/012002 

10/01/1997 

06/01/2009 
08/01/1996 
05/01/1998 
01/01/1996 
10/01/1998 
04701/1996 
06/01/1995 
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C'JMUl^T^VE  List  0«^  PFC  APPt'CATfONS  PREVfOL«;LV  APf>90VED— Co'-t! 


"'je:: 


=e  airro't,  city 


Mmnesola 

Rrstoei-d-Crow  Woo  C*:i>jr-N  f^^c^^.  Brair^rd 
Mmneapoiis-S*  Pau* ''-:e :6''-.r.al  MK,';eafoits 

GoWen  Triari»}i«  RegKX^ai  CoJt/r-vtnjs    

Qijitpon-Qiirijn  Regnxw!  G.."^x>ri^BiiTK)  

Hartiesburg-l au'Ei!  ^f>g-cra<   Har.issD-j'g-Laufel 
Mof'tBna: 

Mi&scfoia  intprnafvora:  Mistiot'vj      

>v<cCar,"a!'".  tnterra-'ora'   ..„as've,;as  _ 

New  Hamps-^irs 

»»<a:-ches{9r   M^".:^e'='9r  

Newark  'nfeTiatJOfia!  Ne*.jrit ^ 

Greate-  Biiltaio  inter.at.>'x.a,,  ■-■  faio 

Torvjkins  Count>-.  tt^laca  

Chautaixjua  QxnVJaneslo*vn  .lameslown  .... 

J{yw  F  Xenoedy  intsmaticna.',  ^ie•<v  ^".ofk 

Laguardia,  ^ew  York 

Clarion  County,  Plansburg»i  ^_. , 

'Aestcr-aste'-  County  V»>tte  '-^iains  , 

^ofttl  Dakota; 

Grand  ForVs  International.  G'a'^d  fctrks  ..„ , 

C'^.to. 

AKron-Cantor,  Re^ofta.',  Ak'cn  

Clev«ierKf-Hoo>c)Ps  intereoona!,  Cteveja.'^c  

Port  CoJuTTibus  IrrtemalJonel.  CcJumtrjs  

CKlahoma: 

Lawton  MurtdpaJ  L«Mon 

Tulaa  kntemabonai.  Tiisa 

Oregon; 

MecJfofckJacksofi  County.  M«d«o.Tj  .___» 

Porttaxl  inJematKjoai.  Portand ^ 

r-ennsytvania: 

AWentown-Bethtehem-Eastor  ABentown  

A{toon»-B«laif  C<Hjnty  AHocra  „ 

Mi&stssiopi: 

Jackson  Iniemattonal,  Jackson 

Key  ReW.  Mendiar  „ 

FAssoorl; 

Lamberl-St  Loute  tntemaftorwi  St  Lo'-^ 

K<or.tBT\a: 

GalJatm  Reld.  Bozemar „ 

Great  FaJts  tntematJonat,  Great  Faiis  (impc»se  Acpiicatton) 

Great  Fails  tntemattonaf,  Great  Fal^s  (Usp  Appi'-^tion)  

Hetena  Regional  He^•f^a  

"enns^vafita: 

En«  International.  Er»e _ 

Pt>iladelph«a  Irnerr^twnai,  Pt>t»adeftjn«  ^ir^vose  Appllca- 
tior,;  

PhHaoeiphia  Intemattonaf,  P^-■ladelp^ia  fl;se  A-piication) 
University  ParV.  State  Cotfege 

Tennessee; 

Memphis  intsmationai.  Menr^js     

Niashvitle  irtenTatHjnal.  Nia^v'.(»a  .~__» „ ™^.... 

"^©xas: 

Ki#6er  Muntdpal,  K/Heen  

M>dland  Intemattonal.  M^dlartd 

Matttis  Re*d.  Sar  Angek? „ 

Virgjnta: 

Charlottesville— AJbemane,  C^artoftasvHIe  (irr^xKe  AppR- 

catkxi) 

Charlottesville — Aibemarie,   C"-^rlQtt6&v'i!la   (\:se   Appfta- 
llor)  „ 

WasWngtor.: 

Bellingham  IntematKxwI.  Beteogham 

Wtlliarr  R.  Falrchikt  Intemafioral,  Port  Anpeles  „ 

Seattie-Tacoma  lntema*or»a»,  Seattte     ..._ 


05^25^993 

03'31/1992 

otKai:932 

04A»n992 
04/15/1992 

06/12/1993 

02/24/1992 

10/13/1992 

07/23/1992 

05/29/1992 
0a/28At992 
03/19/1993 
07/23/1992 
07/23/1992 
04A30/1992 
11/09/1992 

1 1'1  ■&''«);- 

C7VM.  ',^92 

05/Oft"  992 

0&'r,;i992 

0A,'2^■^■^93 
54.'0a'-  9S2 

0&'?a*it>92 

02/1  (V!  993 

06/^1/1992 

CS/X/1932 

0&  1  ■■  •  '?93 
0&2a'i»92 

C''i5.'-.:>93 

C7  7';-?92 

06/2^1992 
05/14/1993 

os/2a/-.:-'92 

Oh'?i  '■i92 
1 0.f  <r  ■  <'9? 

1G«)/1995' 


06' 1 1'^  --2 

12y?iri91-t? 

04'2<;/13§2 
05/24/19*^3 


43,000 
66,355,682 

1,693,211 
384,028 
119.153 

1,900,000 

944,028,500 

5,461,000 

84,600,000 

189.873.000 

1.900,000 

434.822 

109.980.000 

87,420,000 

227,830 

27,883.000 

1.016.509 

3.594,000 

34,000.000 

7,341,707 

334.078 
8,450,000 

1,066,142 
17.961350 

3.778,111 

198,000 

1,918,855 
122,500 

84,607,850 

4,196.000 
3,010,900 
3.010,900 
1,056.190 

1,997.885 

76.169,000 

76.169.000 

1.495,974 

26,000,000 
143,358,000 

243.339 

35,529,521 

873.716 


255,559 

255,569 

366,000 

52.000 

28,847,488 


08A}1/1993 
06^1/1992 

06/01/1992 
07^1/1992 
07/01/1992 

09/01/1992 

06/01/1992 

01/01/1993 

tO^I/1992 

08/01/1992 


07/01/1993 
02A)1/1993 

02/01/1993 

09A)1/1992 
11A01/1992 
10/0V1992 

06/01/1992 
08/01/1992 

07A)1/1993 
07/01/1992 

11/D'  '9« 
Ck'/'(,  * .  *  £H*3 

1  i/ui'isy^ 

1?r.vt^W 

C>-  'C ^<<- 

1  ;  J "    ;  t*^.; 

11/01/1962 
04/01/1993 

>0«^1/1992 

06^1/1992 
08/01/1983 
11/01/1992 

06/01/1962 
01/01/1993 

01^1/1983 
01^1/1993 

C».'C'.,'392 
11/01/1992 


12A31/1995 
0&K>1/ig64 

OS/01/2006 
12^)1/1963 
01/01/1998 

08A)1/1997 

02/01/2014 

03^1/1997 

06/01/1995 

03/01/2026 
01A31/1999 

0M)1/1993 

,:*!.;;,  1  "<^j'' 

01/01/1998 
06A)1'?a>? 

02/01/1 96/ 

•  ■  t:'  '*iKH'5 
03A)1/1994 

01. ri  'TtjcF 
08.":  •  •  i<<+4 

(57,.(  ■;  ■■■  ;<'.»4 

02/01/1996 

06K)t/l994 

C'<'.<"" ;  >'":«" -- 

07M:7.A..: 

12^■.,■,ioa 

06^1/1997 

07^1/1996 
07/01/1665 
07/01/1967 

12/C'  •...''! 
02/0  I /"^tAM 

01A:.'V7<.:1,J 
11/01/1988 


11/01/1993 
11AD1/1993 

07/t '  -  *i4 
OB/0 1 ' '  i494 
01A)1/1994 
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CuMULAT'vE  L  s'  C-"  P'^C  APPLICATIONS  Prpviously  APPROVED— Continued 


State  airport,  city 


Spokane  inferranonai.  spofca^e    

Pangbom  new  W»ratcn«e 

Yakima  Air  Tarminai.  YaK!r-,a 

Was!  Virgtrua. 

Yaager  Charleston  

Mcxoantown  Munt— Wa'ter  ^  ail  Hart.  Morgantown 
V/scoran: 

AustJT  StraubeJ  intenac-xiai,  G'^ie-  ~->Si      

Wyomiog: 

Jacksoo  Hote  jac*<30o  

Guam, 

Agana  Nas  Agana  

P'jerto  P«x>, 

Rafael  Hernandez  Ag^adi'la  

Mercedita,  Ptwre  

Libs  Munoz  Mann  ;"ter-^at'?oal  San  Juan  

v.rgm  Islands: 

Cyril  E  King.  Cnar<otte  Arr^-js       

AiaxanOer  harr^tcx-   Crnstiarsted  St.  Croix 


Date  approved 


03/23/1993 

OS/26/1993 
11/10/1992 

05/28/1993 
09/03/1992 

12/28/1992 

05/25/1993 

11/10/1992 

12/29/1992 
12/29/1992 
12/29/1992 

12/08/1992 

12/08/1992 


>.evei 
of  PFC 


Totai  approved 
net  PFC  revenue 


!  5,272,000 
280.500 
416,256 

3.256, '26 

55  SCO 

8,140,000 
1,081.183 
5,632,000 

1,053.000  I 

366  000  j 

49  ^68  000  i 

3,d7i,305 
2,280  465 


Earliest  charge 
effective  aate 


Estimated 
charge  expira- 
tion date' 


06/01.1993  ; 
08/01/ i  993  , 
02'01/1993  I 

08/01/1993 

12'C1"'992 

Ca'01/1993 

08 '01/1 993 

02/01/1993 

Oa'01/1993 
Oa'01/1993 
0a'0i"993 

Oa'Ci  1993 
03/0v'1993 


1Z'CV1399 

ia*C'.;i395 

04/01/1995 

04V01''l99a 
01/01  '994 

C3-'0 1/2003 

02'01/1996 

06A)1/1994 

01./01/1999 
01/01/1999 
02/01/1997 

02/01/1995 
05/01/1995 


The  estimated  c^s"^  ex-.-at  :r^  :.vo  s  subjed  to  change  due  to  the  rate  of  coilectioin  and  actual  allowable  project  costs. 


IFR  Dor  93-16915  Filed  7-15-93:  8:45  ami 

Federal  Transit  Administration 

Transfw  of  F«d«falty  Assisted  Land  or 
Facility 

AGENCY;  Federa!  Transit  Administration, 

DOT 

ACTMX:  Noticr*  of  intent  to  transfer 
Federaliv  assisted  land  or  facility. 

SUMMARY;  The  Fed-:::..  T.-  ir'.sit  Act,  as 
amended  ^'FT  A-*\  p^r-nits  the 
,\dmi.nistrator  of  the  Federal  Transit 
.Adminis-^ration  (FTA)  to  authorize  a 
r«€ipient  of  FTA  funds  to  transfer  land 
or  3  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if, 
among  other  things,  no  Federal  agency 
15  interpstft'd  ;r.  arquiring  the  asset  for 
federal  use  .Xcctrdingly,  FTA  is 
!ss;::ng  this  Notice  to  advise  Federal 
agencies  that  the  Niagara  Frontier 
T-=in<!poi^iation  Authority  intends  to 
t.-a.nsfer  the  Niagara  Falls  Bus  Garage  on 
B'jTalo  Aver.ue  in  Niagara  Falls  to  the 
New  Yoric  State  Office  of  Parks. 
Recreation  and  Historic  Preservation. 

EFFtcnvE  DATE:  Any  Federal  agency 

interested  in  acquiring  the  land  or 
facility  must  notiS  -he  FT.\,  Region  IT, 
of  Its  interest,  by  .August  16. 1993. 

ADDRESSES:  Interest ed  parties  should 
notify  the  RaKionai  Office  by  writing  the 
Fijderal  Transit  Administration,  26 
Federal  Plaza,  Suite  2940,  New  York, 
NY  10278. 
FOfl  RJflTHEB  INFORMATION  CONTAC: 


Jim  McCullagh,  FTA.  Region  U,  212- 
264-8162  or  Frank  Kelly,  Office  of 
Grants  Management  at  202/366-1647. 

SijPOLEMENTAay  iNrORMATiON; 

\i:V  kyn'Kind 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  capital  assets.  Specifically,  if 
a  recipient  of  FTA  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  part,  with  such 
assistance  are  no  longer  needed  for  the 
purposes  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  public 
body  to  be  used  for  any  public  purpose 
with  no  further  obligation  to  the  Federal 
Government. 

Section  12(k)(2J  Uetennmations 

The  provision  also  provides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use,  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  public  use  for  not  less  than  5 
years  after  the  date  of  the  transfer; 

(B)  There  are  no  purposes  eligible  for 
assistance  under  the  FT  Act  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  outweighs  the  Federal 
Government  interest  in  liquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors;  and 

(D)  In  any  case  in  which  the  asset  is 
a  facility  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 


Federal  Intercast  in  Acquiring  Land  nr 
Facility 

This  document  implements  the 
requirements  of  section  12(k)(2)(D). 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  de.scribed  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notif}'  the  FTA. 

If  no  F'ederal  agency  is  interested  in 
acquiring  the  existing  land  or  facility, 
FTA  will  make  certain  that  the  other 
requirements  specified  in  section 
12(k)(2)  (A)  through  (C)  are  met  before 
permitting  the  asset  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

The  subject  building  was  built  as  a 
bus  terminal  in  1976.  It  has 
approximately  41,748  square  feet  of 
building  art-a  overall.  27  buses  can  be 
stored  inside  the  facility  with  3  bays 
available  for  storage  and  service. 

Issued  on  July  13, 1993. 
Letitia  A.  Thompson, 

Acting  Begional  Administrator. 

IFR  Doc.  93-16890  Filed  7-15-93;  8:45  am) 
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Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

AGENCY:  Re-^earch  and  Special  Programs 
Administration,  EKDT 

ACTION:  List  of  appli.'-ants  for 

exemptions. 


UMI 


Federal  Register 


5B,  No    1.15 


■  riiiirv , 


.'*'■'.] 


,tl!  .-s 


38459 


SUMMARY:  In  accordance  w.th  the 
p-ncedures  governing  the  appii(,a;c:.n 
for,  and  the  pro<;*-=sirig  of,  exenptions 
frorn  the  Department  rjf  Trer.sportation's 
riazardoiis  Me!H::fiis  RHguiations  {49 
Ci-K  part  107,  subpart  B),  notice  is 
hert  bv  g;  .en  that  the  Office  of 
{l-57ardoi„';  Mstbria;'-  T:-H:-i-;portation  has 
received  Lhf  hv.V:^'  at;i>-,N  described 
herein.  Each  it:;  :,     f  *rar Aportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 


the    iN'ature  of  Application"  portion  of 
the  table  below  as  follows;  1— Motor 
vehicle,  2— R„;i  f:  eight,  3— Cargo  vessel, 
4 — Cargo  aircraft  only,  5 — Passenger- 
carr>'ing  aircraft. 

CA'ES;  Comments  must  be  received  on 

cr  *•  '■  -"  A, ;,.■■, ;sf  16,  1993. 

ADDRESS  COMMENTS  TO'  Dockets  Unit. 
K.  -■..'.  ?,  n:ui  Sj;.M  ,rt,  i-Tograms 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If,  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 


the  exemp 


liication  number. 


FOR  FURTHER  khf  OWMATIOW  CONTACT: 
Copies  of  the  appi,  ;  Available 

for  inspection  in  the  D<.  .  nit,  room 

8426,  Nassif  Building.  4         n  Street. 
SW.,  Washington.  DC. 


Applt.cfiftc-r 
No 


11043-N  .. 

11044-N  .. 
1104S-N  .. 
11046-N  ... 
11047-N  .. 
11048-N  ... 

11050-W  ... 
11051-N  ... 

11053-N  ... 
11054-N  ... 

11055-N  ... 
1105e-N  ... 

11057-N  ... 

11058-N 


Applicant 


.%;■.-*  A,r  Sevce,  Willow,  AK  . 


Laidlaw    Environmental    Serv- 
ices, Inc.,  Columbia,  SC. 


Socitneastefn   Pumiyants,   Inc., 
Dawson,  GA. 

San<jc2  Agro,  Inc.,  Beaumont, 
TX. 

Marsulex  Inc.,  North  YorV,  On- 
tario, Canada. 

r  ^.r       rp^|ij2ers  (U.S.)  Inc., 

S:K>-'^t>  WA. 

F-..T.  vaiiderbttt  Company,  Inc, 
Nofwalk,  CT. 


Chevron   USA   Products   Co., 
Inc.,  San  Francisco,  CA. 

Fluoroware  Inc.,  Chaska,  MN  .. 


PLM  Transportation  Equipment 
Corp.,  Chicago.  IL. 

'<*<d"K.e'   f  "ijjineenng   Corr.pa.iy, 
Sjga-  Land.  TX. 


Rollins   CHEMPAK,    Inc.,   Wil- 
mington, DE. 

l*^\hpsrx)       Gas       Products, 

Secaijt..'-,   NJ. 

CcnA*  F:o'-.3a  Co'pcration,  Si 
^ote'?:f5i.,r.;   FL. 


Regulation(s)  ff&*~<5-i 


49CFR  175.310(c)  

49  CFR  177.848 

49  CFR  173.334 

49  CFR  174.67(l)+(j)  

49  CFR  172.102(c)(3)SPB14.. 

49  CFR  172.102{c)(3)SP  B14  .. 

49  CFR  172.102, 

173.132(a)(1)(iii). 

49  CFR  174.67(l)+(j)  


49  CFR  173.202,  173.242  and 
173.243,  Part  173,  Subparts 
B.  E  and  F;  173.158. 
173.201. 

49  CFR  172.102  SPB14  


49  CFR  178.36  Subpart  C 


49     CFR      173.226,      174.81, 
176.83,  177.848. 

49  CFR  173.192(c)  


49  CFR  173.304 


tdis-or      i9  Cf" 3  173, 158(e) 


S  Department  of  the  Interior, 
AmariDo,  TX. 


49  CFR  173.31(d) 


Nature  of  exemption 


To  authorize  the  transportation  of  gasoKr^,  Class  3,  In  ftve 
gaHon    non-DOT     spedficatic      :>-/*:-.  e«. 
overpacked  In  plywood  boxes  *>     <if'«^,.   i-    ^-,4^  ^  , 
sengar  canrying  aircraft  within  the  staie  c*  A  as>a  (mod*  6j 
To  kjad,  transport  and  store  Division  c  3  iGas;  or  6  1  Ok)ukl). 
Packing  Group  1,  Zone  A  malerial.  packed  In  Tab-p«ck" 
drums  on  the  same  transport  vehid*  carrying  packagings 
containing  various  classes  of  hazardous  matertalt.  (rrKXie  1) 

To  authorize  shipment  of  2.2  dichkjrovlnyl  dimethyl  phos.    

classed  as  Division  2.3  Zone  C  In  a  DOT  Speattcc:.  . 
4BA240  cylinder  with  25  pounds  of  product  (mode  1) 
To  authorize  chlorine  Wled  tank  cars  to  remain  corv)ected  dur- 
lf>g  untoading  without  the  physical  presence  of  an  untoader. 
(mode  2) 
To  auttiorize  the  transport  of  sulfur  dIoxWe,  lk?uefl*d,  P1H. 
Zone  C  material,  classed  as  Divlskyi  2.3  In  uninsulated  MC 
331  cargo  tanks,  (mode  1) 
To  authonze  the  transport  of  sulfur  dioxkJe,  Dquefied.  PIH. 
Zone  C  material,  classed  as  Division  2.3  in  uninsulated 
MC331  cargo  tanks,  (mode  1) 
To  authorize  the  transport  of  poisonous  solids,  no  s.  and 
dithiocarbamate  pestiades,  n.os..  classed  as  Dlviskyi  6.1, 
PIH,  Zone  C  hazard,  in  UN  speaficatJon  bags  and  opert 
head  steel  drums  without  required  marklf>g8.  (mode  1) 
To  authorize  the  unloading  of  tar>k  cars  containir>g  asphalt  ce- 
ment, classed  as  Class  9,  witftout  the  physical  presence  of 
an  untoader.  (nr>ode  2) 
To  authorize  the  manufacture,  n^rk  and  seH  of  non-DOT 
specification  rotationally  molded.  Teflon  PFA  inner  container 
enctosed  in  a  polyethylene  shell  for  shipment  of  Class  3,  8 
and  Division  5.1.  (modes  1,  2,  3) 
To  authorize  ttie  transport  of  methylamine.  anhydrous,  classed 
in  Division  2.3.  In  non-insutated  112J340W  and  112J400W 
tank  cars,  (mode  2) 
To  authorize  the  manufacture,  mark  and  seH  of  noo-DOT 
specification  cylinders  conforming  to  3A  specification  tor  use 
in  shipment  of  various  hazardous  materials  classed  In  Class 
3.  Divisfcan  2.1  and  2.3  (modes  1,  2,  3,  4) 
To  authorize  the  transportatkxi  of  combination  packages  of  Di- 
vision 6.1,  Packing  Group  I.  Hazard  Zone  a  ~«'p-b'  to  be 
shipped  with  other  hazardous  materials     -  •    «      , 
To  authorize  an  alternate  testing  method  for  DOT-Specification 
3A  and  3AA  cylinders  comaining  more  tf^n   150  lbs.  of 
phosgene,  classed  as  '     <         •      .if 
To  authorize  the  manula-t-  e      «<  t'    1  1.-    j      *  welded  rion- 
DOT  specification  nonretilia;  If  ■■<    i^^--  •  ■  -    cylirxlers  con- 
forming to  DOT-Specitication  3a  toi  ui*  tii  itansportlng  r>itro- 
gen,  compressed,  classed  as  Division  2.2.  (modes  1,  4) 
To  authorize  the  transport  of  nitrk:  acid  and  hydrocNortc  add. 
Class  8  material,  in  combination  packaging  in  4G  fiberboard 
boxes  with  inside  plastic  bottles  of  not  over  25  liter  capac- 
ity, (mode  1) 
To  provide  for  acoustic  emission  testing  of  0OT-Specifk:atkxi 
107A  compressed  gas  cylinder  (railroad  tank  car  tubes)  for 
use  in  transporting  hehum.  classed  in  Division  2.2.  (mode  2) 


39480 
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Application 

No. 

App*»cant 

Pegufatio^is)  aff»cl«<3 

Nature  of  examption  th«r»of 

11060-N 
11064-N    . 

Hockney  PTy    LM  ,  New  Soulti 
Wai«s.  AusrraKa 

Frmn  Chumicai  Comcanv  Un- 
dmn.HJ 

49  CFR  178.340-3  _ - -... 

49  CFR    171.8,    172.101.   Ap- 
pendix B. 

To  authorize  ttia  shipment  oi  certain  Class  3  matertals  in 
ca'go  tani<s  manufactured  to  a  DOT  Sp«cificatiori  MC-306 
except  they  are  constructed  of  aJuminum  alloy  5083-H321 
Of  50a3-Hii6  (mode  1) 

To  authorua  certain  products  (Kibffcant  additives)  wh«ch  con- 
tain snf^ll  amouTts  ot  rnatertais  w^ich  m©»t  the  deflniHon  ot 
rnartne  pollutants  to  tw  shipped  without  being  iden«fted  as 
manne  po«utants  (modes  1.  2) 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Matanals  Trarsportat;  >r  ; 
Act  (49  US. C.  1806,  49CFR1.5i.e  • 

Issu-'i  m  WBshin(?n>n.  DC,  on  hitv  s?    V^'*  ^ 
I  Svzuaw  Hadgepvtb. 
Chief.  Exemption  Pmsipims.  Office  of 
Hozarrloui  .VfaferiQ.'s  Exerrptions  and 
Apprnvafs 
!FR  Drx:,  93-16878  F.isd  7^:>-^2  8  4t  »inl 

mUMQ  COO€  «l«-<*-W 


Applications  for  Uodif)catlon  of 
Ej(»mp(>o«M  or  AppMcatkx>«  to  B^conne 
I  Party  to  an  Examptton 

AG£»^CY:  Research  and  Special  Programs 

Adm::.iSt:ation,DOT 

ACTION:  List  of  appiicaMcns  for 

modification  of  exemptions  or 

apphcatinns  to  b«rorne  a  ?i^r*v  to  an 

exeir.ptioi 


SundMARY;  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B),  notire  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Fedf-ral  Register  publications,  they  are 
not  fBpeated  here.  Requests  for 
modifications  of  exemptions  (eg  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 


numbers  with  the  suffix  "?"  denote  a 
pa.rty  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 

processing 

DATES:  Comments  must  be  received  on 
or  before  August  2,  1993. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Adn^.inistration,  U.S.  Department  of 
Transportation,  Washington   D<:  20590. 

Comments  should  rwfer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comm.ents  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
t.'.e  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT; 

Copies  of  the  applications  are  avaii-ihle 
f'T  inspection  in  the  Dockets  I'nit,  room 
8426,  Nassif  Building,  400  7th  Street 
SVV..  Washington,  DC. 


Appiioitjon 

No 


Appticant 


8451-X  !  Her:uie3  tnco«TK^a'ed,  Witmirgton,  DE  (See  Footnote  1)  

8938-X  I  Cryoqe.'^'C  Services  Inc  ,  Canton,  GA  (See  Footnote  2)  

9062-X  !  Hoover  Oocip    'k    Bea'^ce,  NE  (See  Footnote  3)  «.. 

9716-X  1  Comdyr^e  i   mc    West  L  c^^  ow  fS««  Footnote  4)  

10172-X    -  I  Hoover  Gfouo  inc    Bea";---    v'     5e«  ="  '^'^^>te  5)  

13195-X  i  Catatyit  Resourtes  Inc    p^-*  - -a    '  «    :,ea  Footr»te  6)  

1029&-X  j  Air  pTocuxts  and  Cher^"^  »    -^:    A.'«'"*own,  PA  (See  Footnote  7) 

i029''-X  I  Ta.nwyx/w  Rootseiaar  B  v    -cnaxi  iSee  Footnote  8)  


Renewal  o'  ex- 
emptioo 


8451 
8933 

9052 
9716 
10172 
10195 
10288 
10291 


I '',  '^  modify  exemp!;or  to  p-jvKJe  '-  -  =(-: ;  •  .^n  shippina  containBrs  lor  use  in  transposing  Class  C  explosives  Dtvtsion  1  4E. 

'^  'o  modify  exer-pflor  tc  provWe  '--  -"-li'ion  modet  DOT  Spadficatkjn  4L  cylinders  tor  use  m  transporting  various  Division  2.2  -atenai 

(Ji  To  modify  exe»^ctK3n  to  pfoviae  v.-  jesign  variations  In  non-DOT  Specification  portaPie  tanks  'or  use  n  transporting  hazaraous  material 
classno  as  Class  3  8  wxi  Divwton  5  1  ..^  -         .  -  -, 

i4\  T-  -xxliV  9<em5tior  "c  DfowM  "^r  smaller  size  FRP-1  type,  non-DOT  Specification  cylmde-^  tor  use  m  transporting  Divis.on  ^  i  a.od  ^  ^ 
maten.ai 

(5)  To  modify  exemptKxi  to  provde  '-.r  design  variations  in  non-DOT  Specification  portable  tanks  for  use  m  transporting  hazardous  '^a'erais 
ciasseo  as  Class  3  3  and  Oi«is.o<i  5  '  -,  .. 

(61  To  rxxfi^v  axo'^tjor  tc  s'o.ide  •  -  flammable  gas,  soild  n.o  s  ,  classed  in  Division  4  3,  increase  maximum  nitrogen  pressure  to  35  psig  ard 
prov*j«  tor  larger  r^incer's 

(7)  To  modiv  exemptjor  fc  p^oviOe  'o,-  r?OT-?;oeci*iratwn  105J300W.  112J340W.  1125.340W  and  112T340W  tanl<  cars  tor  use  m  transporti'-g 
Class  3  matenal 

iff)  To  rrxxlify  tr«  exemption  ♦o  ofovf:^  k*  a'^  'Pcrsase  ir.  test  p'sssure  to  55.1  pstg  *or  non-OOT  SpecificatKXi  IMG  Type  5  portabte  tar*  and 
additional  commodties  classed  m  D>vQ»on  2  1  and  2.2. 


AppticaBon 

Nc 


Applicant 


Acetylene  Orygen  Comcany.  HarRngen,  TX 

Zeneca.  inc  ,  W  Imtngton  DIE  - 

Zeneca.  iric  ,  //iirrnngtor   DE  

Zeneca   inc  ,  Wvimingtor   OE  

Special  Devtcee,  irx;  ,  Ne¥«^J^ti   r^ 


66ei-p 

754d-P 

7963-P 

79e7-P  . 

8451-J' 

8''23-P 1  Dyno  New  England,  Inc    M« 


ltd.  CT 


Parties  to  ex- 
emptKjn 


6691 

7543 
7963 
7987 
8451 
8721 


UMI 
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3ft4ei 


,*<»pttcat>or 

8791-P 

9275-P 

9275--P 

9346-P 

94t6-P 

a607-f 

972^-P 

9723-P  ,, 

9723-P 

10346-P 

103eO-P 

10382-P 

10441-P 

10466-P 

10646-P 

10883-P 


Ap(*car^ 


Z«n«c4,  inc  ,  WHmmgton,  OE    

D«Wo  Hc*»i  *nc    Ouka,  j«c>«i 

D«v4d  Micf>a«  &  Co,   tnc  ,  Pnrt«o«<oh»«.  FA  .. 

HouOi9«m,  inc-,  R*c>9»fi««,  ^J  , 

A»»«0-S*gn«i,  inc  ,  Hop«w»*(.  VA 

Vatsrt  U  S  A  CofpocBtJon,  W«inm  Cr»«*   CA 
Schatoo  'umcmm.  PA 

ENSCI  Env»fonm«ntal.  Inc  ,  Rai^gh,  tvC  

ConaoMdtttd  Wm**  Ityjucii^m.  \nc  ,  Mortdatr 

Special  B—ouKM  Mana^mrmn  inc  ,  Butt*  mt     , 

T»*«<»yr»  Wih  Ch»ng#  AJbany,  Albany  OR     , 

Zanaca,  (nc,.  WHmingtorv,  D€  „ 

Zanaca,  tnc  ,  WUrrioglor.  D€       , 

Conaoidatad  Waata  Induatrtaa,  inc    MontcWr,  CA 

Zanaca.  Inc.  W*mtngtor\.  D€ 

iCi  Foraaia  Productt.  Montra^  Ouaftac 
Ea»(pak  Corporalton,  MT  Kiaco,  NY 


CA 


CN 


•TTpaa- 


i  "?'3 


C>44t 

■':*45 


This  notice  of  recieipt  of  apphcetion* 
for  renewal  of  exemptions  and  for  psny 
to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S-C  1806;  49  CFR  1  53{f,']) 

Issued  in  Washinton.  DC  od  fuiy  9  IWJ 
|.  SuxuuM  Hadfapatti. 

Chief.  Exemption  Programi,  Office  of 

Hazardous  Matenals  Exginptiont  and 

Approvals 

(FR  Doc.  93-16879  Filed  7--lS-«3:  S  45  »ie| 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  58,  No,   115 
Friday,  July  16.  \V^^, 


Thts  sectjor  c*  T«  f  EDtRAj.  REGISTER 
contmrs  notces  o<  rie^tings  ocblished  undar 
t*Te  ■■Gov9nn«^t  n  tt^a  Sunsr-^a  Act"  (Pub. 


L.  9A-409. 


■:-52D'& 


U.S.  COMMISSION  OW  C4VIL  R^ii-.'S 
DATE  AND  TIME:  Friday,  July  23, 1993. 

PIACE:  U  S  Ccrr.mission  on  Civil  Rights. 

P24  N;r'.h  S'.-fet,  NW,,  room  540, 

Washin^;*::.:',  DC  20425 

STATUS:  Open  to  'he  P^jblic. 

July  23.  1 991 

I.  Approval  of  Agenda 

II  ApprovalofMinutesof  May  21. 1993 

Meeting 
i:;  Announcements 

IV  Followup  to  Previous  Meeting 

V  Discussion  of  Los  Angeles  Hearing 
\ :  Report  from  Commissioner  Redenbaugh 

on  SAC  Member  Processes 

VII.  Appointments  for  the  Arizona, 
California.  Illinois,  Maine,  Mississippi, 
North  Carolina.  North  Dakota,  South 
Carolina,  and  Vermont  Advisory 
Committees 

VIII.  Equal  Emplo>-ment  Rights  for  Federal 
Employees 

'X  Employment  Discrimination  and  Women 
in  South  Dalcota:  A  Legislative  Handbook 

X  Police  Protection  of  the  African  American 
Community  in  Chicago 

XI.  Staff  Director's  Report 
•    FY  95  Budget  Request 

XII  Future  Agenda  Pems 

CONTACT  PERSON  FOR  f\jn^£R 
INFORMATION:  Barbara  Brooks,  Press  and 
Cn-,.T,-.:..>..at.o.is.  (202)  376-8312. 

Dated:  July  13. 1993. 
Emm»  MoiLrnii;  | 

Solicitor. 
IVR  Doc.  93-17014  Filed  7-14-93;  9:38  am) 

BiLwiNG  C00€  SMS-C  -** 

EQUAL  EMPLOYMENT  OPPOnTUNTTY 
COMMISSION  I 

■'FEDERAL  REGISTER'    CrTATlOH  OF 
PREVIOUS  ANNOUNCEMEMT:  58  FR  35074. 
vVddnesday,  June  30,  1993. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2  00  p  m.  (Eastern  Tune) 
Tupsilay   I.ily  13,  1993. 

CHANGE  IN  MEET.N  j;  , 

Closed  Session  I 

The  closed  portion  of  the  meeting  has  been 


This  Notice  Issued  July  13. 1993. 
FrancM  M.  Halt. 

Exectrtive  Officer,  Execvtive  Secntariat. 
[FR  Doc.  93-17098  Filed  7-14-93;  3:59  pml 

BILUNO  CODC  «7«MW-«i 

fia€HAl  DEPCSrr  tNSURAWCE 

CORPORATOI 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  tha! 
at  10:02  a.m.  on  Tuesday,  July  13,  1993. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate 
and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove.  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  pubic  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6).  (c)(8). 
{c)(9){A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street  NW.,  Washington,  D.C. 

Dated:  )uly  13, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  93-17041  Filed  7-14-93;  11:32  am) 

BILLmG  COOe  «714-01-M 


!   Proposals  regard. r.g  a  Fucerjl  Reserve 
Bank's  buiicjing  requirpopn'?, 

2  Personnel  actions  (appoinimer.'s 
promp'ions,  assigximents,  reassiinm-"^.;.*,  and 
salary  actions)  i.ivclvmg  mdivuiua!  Fe:lpral 
Reserve  System  emplovws. 

3  Any  I'eras  carried  forArard  frnir.  a 
prev  .ously  announced  meeti."^ 

CONTACT  PERSON  FOfl  MOfiE  INFORMATION: 

Mr,  Joseph  R.  Covne,  Assistant  to  ihe 
Board;  (2G2]  452-3204,  Yau  may  ra'I 
(202)  4"2-3207.  beginnmK  at 
approximately  5  p.m.  two  business  dnys 
before  this  meeting,  for  a  rf^ccrded 
announcement  of  bank  and  bank 
holding  company  appliratiops 
scheduled  for  the  meeting. 

Dated:  )uly  14.  1993 
Jennifer  J.  Johnson, 
A  s.s  ocia  te  Secretary  of  the  Board. 
(TR  Doc  9:3-'!7040  Filed  7-14-93;  11:31  am) 

BiLUNG  CODE  821 0-01 -P 


CONTACT  PERSON  FOn  MORE  INfORMAnO.S; 
Frances  M  Han   F>-(:;-;tive  Officer,  on 

(202)  P>P.1-407'0 


UMI 


3C,l»''  OP  G.':»cn*jC«=:  OF  THE  FEDERAL 

a  £  >  f "'  ■- 1  S '  3  ^  t.  M 

''iME  AND  DATE:  10:00  a.m.,  Wednesday, 

jciy  zi,  1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW  ,  Washington,  DC  20551. 

STATUS:  ''^losed. 

MATTERS  TO  BE  CONSiDEf^ED: 


NATIONAL  COMIUHSSION  ON  UBRARiES  AND 

INFORMATtON  SCIENCE 

MEETING  STATUS:  Open. 

DATE  AND  TIME:  Augu.st  5, 1993.  10  00 

am,  to  3  GO  p.m. 

PLACE:  Northwest  Reeionai  Library,  58 

West  Chelten  Avenue,  Philadelphia,  PA. 

NCLIS  Committee  Meetings 
Presentation  by  Sara  Parker,  Commissioner  of 
Libraries,  State  Library  of  Pennsylvania. 

DATE  AND  TIME:  August  6,  1993.  9:00  a.m. 

';■  3  09  p.m, 

PLACE:  Free  Library  of  Philadelphia. 

Skvline  Room,  1901  Vine  Street. 

Philadelphia.  PA 

MATTERS  TO  BE  DISCUSSED: 

Acting  Chairman's  report 

Comments,  Elliot  L.  Shelkrot.  Director  and 

President,  Free  Library  of  Philadelphia 
Tour,  Special  Collections,  Free  Library  of 

Philadelphia 
Approval  of  draft  meeting  agenda 
Approval  of  draft  minutes,  NCLIS  meeting. 

May  18, 1993 
Executive  Director's  report 
Update,  Children's  and  Youth  Literacy 

Initiative 
Presentation  by  Charles  M.  McClure,  NCLIS 

Distinguished  Researcher 
NCLIS  committee  reports 
Unfinished  business 
Public  comment 

To  request  further  information  or  to 
make  special  arrangemei^ts  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  {202)-«06-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 
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■'i:.i 


3H4t)  I 


DnU'd  I  i'v  ;2,  \<^u? 
Pater  R  Vojng, 
*  -I'S  Executive  Director. 
TH  iV^  53-17034  PHpH  7-14-93;  2:32  pm] 


»'..  .-.c  cocf  --r- 


place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Marj'land. 

'"i'^JS:  Public. 

v-.TFtRS  TO  BE  Cn^^^f--t^:  ■ 


Jy  20 


TLesd'j,,  Ji 
10:00  am. 
Briefing  on  Options  for  Addressing 
Shutdown  and  Low  Power  Risk  Issues 
(Public  Meeting) 
(Contact:  Ashok  Thadani,  301-504-2884) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
1:30  pm. 
Briafing  on  Overx-iew  of  NRG  Research 

Program  (Public  Meeting) 
(Contact:  George  Sego,  301-492-3904) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
tiine-r»;served  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 


Act  as  5[,<»c:iic  iiems  ar?  iaent:!.!-  .led 

to  the  meeting  agenda,  if  there  is  :        •      ,c 
subject  listed  for  affirmation,  this  means  that 
no  item  has  es  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recording)— <301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INTORl- 
William  Hill,  (301)  504-1B61. 

Dated:  July  13, 1993. 
William  M.  Hill, 
SECY  Tracking  Officer. 
Office  of  the  Secretary. 
[FR  Doc  93-17068  Filed  7-14-93;  8.45  ami 
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Department  of 
Housing  and  Urban 
Development 


;ce  of  tho  A~s!~*nrt  S-'crrtnry  fnr 
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H  0  ^''  E  for  ^10  n-'  c. :)  v .» n  e  r  s. 
Units  (HOPE    2;,:    N *  re 


Mi.i*;f< 


•8466 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Ofnc«  Of  th«  AMlstant  Secretary  for 
Housing-F«deral  Housing 
Commistioner 

(Dock«t  No-  M-83-3628,  FR-335J-^^-^1] 

HOPE  fof  Hcneownership  of 
Multlfamlly  Units  (HOPE  2);  Notice  of 
Funding  Availability  for  Fiscal  Year 
1993 

AGENCY:  Office  of  the  Assistar.t 
Secretary  for  Hcusing-F«dnri!  Housing 
Commissioner,  HUD 

ACnoN:  Notice  of  Funding  Availability 
(NOFA).  

SUlMiUfiV:  This  NOFA  announces  the 

availability  of  up  to  $102,2  million  in 
funds  for  applications  fur 
in:iplementat!in  grar.'s  under  the  HOPE 
for  Horr.eownersiiip  of  Multifamily 
Units  program  (HOPE  2j.  The  NOFA 
(,on»ains  information  concerning  the 
io<:ation  for  obtainin>i;  application 
pacliages;  the  time  and  piare  for 
submitting  ccmpietod  applications;  the 
selection  process,  including  the  ranking 
criteria,  and  other  appropriate 
information  and  guidance.  The  NOFA  is 
issued  under  the  Program  Guidelines 
published  on  January  14,  1992  (57  FR 
1538),  and  grants  awarded  under  the 
NOFA  will  be  governed  by  those 
Guidelines  It  is  critical  that  applicants 
for  HOPE  2  implementation  grants  read 
and  comply  with  the  requirements  of 
t.he  Prog.'-am  Guidulines.  since  many  of 
the  requirements  of  the  HOPE  2  program 
are  not  n?peatt'd  in  this  NOFA,  and 
failure  to  follow  tiie  Guidelines  will 
rasult  in  applications  being  rejected  by 
HUD,  This  NOFA  also  incorporates 
cha-^ges  made  by  the  Housing  and 
Comrr.anity  Development  Act  of  1992 
(Pub  L  102-550,  approved  Oct.  28. 
19921  and  other  change.<»  made  by  the 
D»>c>artrnent  as  a  result  of  the  first 
funding  round. 

DATES:  Applications  must  be  physically 
FF.CEiVED  by  the  Field  Office  (FO) 
having  jurisdiction  over  the  proposed 
P'oject  on  or  before  3  p.m.  (FO  local 
time)  on  October  15,  1993.  This 
application  deadline  is  firm  as  to 
location,  da'e,  and  hour.  In  the  interest 
of  fairness  to  aii  competing  applicants, 
the  I>pan(T.e'  ■  h>',i'l  treat  as  ineligible 
far  cousideraii  jn  a:: ,  application  that  is 
received  after  the  deadline. 
F0«  R.'PTH.E'^  iNFOfllrUnON  CONTACT: 
Prospective  a'^plicants  may  contact  the 
R"sidenl  Initiaiivas  Specialist  (RIS)  in 
the  appropnato  HUD  Field  Office  listed 
at  die  end  of  this  NOFA. 


SUPfn^MENTAi^Y  INFORMATION: 

SOFA  Table  of  ConlenU 

I  f\ir^K>s«  and  Sutwtantive  Description 

A  Authority 

B.  Type  of  Grant 

C  Allocation 

D.  Elijiible  Applicants 

E  Eligible  Property 

F.  Change*  to  Prognm 
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A.  Availability  of  Technical  Assistance  to 
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III.  Selection  Process 
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D.  Family  Executive  Order 

E.  Section  102  of  the  HUD  Reform  Act 

F.  Section  103  of  the  HUD  Reform  Act 

G.  Section  112  of  the  HUD  Reform  Act 

H.  Prohibition  Against  Lobbying  Activities 

I.  Purpose  and  Substantive  Description 
A.  AuthorUy 

The  funding  made  available  under 
this  NOFA  is  authorized  by  title  IV, 
subtitle  B.  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  12871-12880), 
which  created  the  HOPE  2  Program. 

B  Type  of  Grant 

An  applicant  may  submit  an 
application  for  an  implementation  grant 
for  an  eligible  property.  Applicants  may 
request  an  implementation  grant  for  the 
purpose  of  carrying  out  homeownership 
programs,  in  accordance  with  Section 
415  of  the  guidelines.  Grant  amounts 
may  not  exceed  120  times  the  current 
published  (monthly)  fair  market  rent  for 
existing  housing  for  that  unit  size, 
established  hy  HUD  under  section  8(c) 
of  the  U.S.  Housing  Act  of  1937.  Current 
fair  market  rents  were  published  in  the 
Federal  Register  on  October  1,  1992  (57 
FR  45468).  More  information  on  fair 
market  rents  is  available  from  the  HUT) 
Field  Office. 

Funds  for  planning  grants  (mini  or 
full)  are  not  available  under  this  NOFA. 
At  this  time,  the  Department  is  unsure 
of  future  funding  for  the  HOPE  2 
program,  and  does  not  want  to  create 
expectations  of  future  implementation 
grant  funding  for  planning  grant 
recipients. 


C  Allocation 

The  funds  announced  by  this  NOFA 
include  amounts  that  remain 
unobligated  from  funds  appropriated  by 
the  Department's  appropriations  act  'n' 
fiscal  year  1992  (Pub,  L  102-139, 
approved  Octol>er  28.  1^91)  and 
amounts  appropriated  for  fi!n-,al  N't-ar 
1993 (Pub. L. 102-389,  approved 
October  6,  1992)  Up  to  $102,2  million 
is  currently  available  for  the  purpose  of 
this  NOFA 

D.  Eligible  Applicants 

An  eiigilile  applicant  is  any  one  of  the 
following  entities  that  may  represent  the 
tenants  of  the  hou,>ing:  A  resident 
nnamgement  corporation  (RMC);  a 
resident  council  (KG):  a  cooperative 
association,  but  only  for  eligible 
property  it  proposes  to  acquire  and 
transfer  ownership  intere.sts  in  to 
eligible  families  under  a 
homeownership  program;  a  public  or 
private  nonprofit  organization;  a  public 
body  (including  a  public  housing 
agency  (PH.M.  Indian  hou.sing  authority 
(IHA),  or  other  agency  or 
instrumentality  thereoQ;  or  a  mutual 
housing  a.isociation  Two  or  more 
eligible  applicants  may  submit  a  joint 
application  for  a  single  homeownership 
program. 

E.  Eligible  Property 

Eligible  property  under  the  HOPE  2 
program  is  a  multifamily  rental 
property,  containing  five  or  more  units, 
that  is  (1|  owned  by  HUD;  (2)  financed 
by  a  loon  or  mortgage  held  by  HUD  or 
insured  by  HUD,  including  loans  under 
the  Section  312  Rehabilitation  Loan 
program,  the  Sec  tion  202  program,  and 
the  FHA  Multifamily  Mortgage 
Insurance  prolan'.';,  except  properties 
for  which  HUD  is  the  mortgagee-in- 
pcssession;  (3)  determined  by  HUD  to 
have  serious  physical  or  financial 
problems  under  the  terms  of  an 
insurance  or  loan  program  administered 
by  HUD  (in  most  cases,  such  properties 
will  also  be  eligible  under  (2)  above);  or 
(4)  owned  or  held  by  the  Secretary  of 
Agriculture,  the  Resolution  Trust 
Corporation  (RTC),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  the 
Secretary  of  Defense,  the  Secretary  of 
Transportation,  the  Genera!  Services 
Administration,  any  other  Federal 
agency,  or  «  State  or  local  government 
or  an  agency  or  in  stni mentality  thereof, 
except  that  PHA-  or  IR^-owned 
properties  that  are  assisted  under 
section  5  of  the  1937  Act  are  not  eligible 
property,  Eligible  p'"opt'rty  approved 
under  HOPE  2  is  not  subiert  to  the  Low- 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
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("Title  VI"),  or  the  requirements  of 
section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978  appiicable  to  liie  sale  of 
developments  either  at  foreclosure  or 
af*er  acquisMion  by  fJL'D,  Properties 
w)i]  not  be  processed  simultaiieousiy  lu 
the  HOPE  2  and  Title  VI  programs. 

F.  Changes  tn  Program 

The  following  sigr.ifiCxir.t  '^'^:'i■'^^^^ 
have  been  made  to  'Jie  HOPE  2  p,';j^:_:n 
or  the  epplica'ion  proces.s  since  the 
19S2  funding  round. 

1,  .Section  181  of  tp>e  liousiJ-.g  and 
Community  Development  Act  of  1992 
amep.ded  the  definition  of  "eiig.ble 
property"  to  include  properties  owned 
cr  held  by  an  "agency'  or  instrumentality 
thftreof  of  a  State  or  local  government, 
and  properties  and  owned  or  held  by 
othur  Federal  agencies.  (See  Suction  I.E. 
fi\>rve.) 

2.  HUD  has  also  amended  the 
definition  of  eligible  property  to  exclude 
properties  for  which  HUD  is  mortgagee- 
m-possession  This  change  is  based  on 
tiie  potential  for  legal  and  procedural 
complications,  since  the  steps  leading  to 
ioreclosiL'^  on  a  property  for  which 
HUD  is  MiP  can  require  a  substantial 
!er.;>;th  of  time  and  can  lead  to  outcomes 
o'htr  than  HUD  ownership, 
Coni:equent!y.  neitlier  HUD  nor  the 
owner  can  provide  a  guarantee  of 
availability  of  the  property 

3.  Before  applications  are  scj-et;,ed 
under  the  procedure  described  m 
section  41.5;c)  of  the  Guidelines,  HUD 
wiil  complete  an  eligibility  rev  lew   Sve 
Se<,1ion  ill.  A.  of  this  N'OFA  for  a 
discussion  of  that  review. 

4,  The  threshold  criterion  described 
in  section  420(b)  of  the  Guidelines 
provides  that  a  proposed  program  may 
not  result  in  appreciably  '<::ducing  in  the 
lor^lity  the  num.ber  of  afkirdat'e 
multifamily  rental  housing  ui;;ts  tr:&t 
wouid  be  available  to  residents 
njrrently  residing  in  the  property  or  to 
families  who  would  be  eligible  to  reside 
in  the  property.  "Locality"  is  defined  by 
HUD  3--\  :.'ie  jurisdictional  boundaries  of 
the  unit  of  local  government  m  which 
the  property  is  located.  HITD  determiires 
whether  an  application  com.plies  wi'h 
the  criterion  based  on  a  detemiination 
that  no  more  than  5  percent  of  the 
affordable  rental  housing  units  in  the 
locality  would  be  converted  to 
homeownership.  Seciion  420(hj(2j  of 
the  Guidelines  further  provides  that  if 
the  proposed  eligible  property  is  in  a 
"market  area"  that  contains  such  a  small 
number  of  affordable  rental  housing 
units  that  the  applicant  believes  the 
number  of  units  in  the  eligible  property 
may  exceed  the  5  percent  threshold,  the 
applicant  may  submit  whatever 


r'ate 


docoimentatian  it  b«ilieves  ej.>pr 
assist  HLT3  in  making  the 
determination  The  Department  now 
realizes  that  this  language  is  unduly 
restrictive  for  smaller  communities  that 
are  par?  of  a  larger  housing  market. 
Therefore,  the  term  "locality"  will  be 
substituted  for  the  term  "miarket  area." 
In  cases  where  an  applicant  t>elieves  the 
numUir  of  units  in  the  eligible  property 
may  exceed  the  5  percent  threshold,  the 
Kppl.c^nt  should  submit  to  HUD 
cjfrjiner.tation  it  bt-lieves appropriate 
and  rtK^ufcst  h'UD  to  make  a 
determination  that,  based  on  the 
locality's  Siiuanon  within  a  larger 
markf>t  ernn.  \iit  nunif"^'-  of  affordable 
renta!  h(,;-_.iir;g  un.is  a>iiiableto 
residents  cun-r!i ,  residing  in  the 
I  ropertv  nr  f'ii^.l,:*'  so  reside  in  the 
p :;"['(  rv  H  :1  i:n[  L.f  appreciably 


5.  Attr  ranking  and  selecting 
applications  to  assure  geographic 
diversity,  as  described  in  Section  425(c) 
of  the  Guidelines,  priority  will  be  given 
to  applications  for  mutual  housing  and 
for  applications  from  certain  counties  in 
South  Florida  designated  under  the 
Presidential  Disaster  Declaration  of 
August  24, 1992.  See  Section  IIl.F.  of 
this  NOFA  for  further  information. 

11.  Application  Process 

A    .1;  ;.,;.•■;;.;;  Tvri 


hnical  Assistance 


1 1  A: 


i-iUD,  in  con)u;iLt,cn  w^ith  the 
National  Center  for  Tenant  Ownership 
(NCTDV  Crticrgetewr!  University  Law 
U--ter-  15  spr:RSc,rirg  two  types  of 
tran   I  £  s.  SSI  jos  ;  ;r  potential  applicants 
iiili-rtsivid  in  re-r!o;-:vi;ng  to  this  Notice 
of  Funding  Ava.Jahii::}    h  description 
of  these  two  tvpos  of  training  is 
pro\'::G«.'d  bei.jw  Reg.L.tralion  forms  can 
i.e  >  d  ned  from  the  RIS  in  HUD  Field 
Of.Ht  es  i;^;ed  in  this  Notice  or  by  calling 
NUTCl  M  (2-,:2)  371-2416  (leave  name, 
aadress  and  telephone  number). 
Interested  parties  may  register  for  one  or 
bvoth  types  of  training. 

(Ij  Nationally  Broadcast 
Teleconference  on  August  11, 1993. 
Registration  Deadline:  July  30, 1993. 

T  his  three  and  one-half  hour  session 
will  be  broadcast  nationally  from  1  p.m. 
to  4  30  p  m  F^stern  Standard  Time  to 
ell  50  states,  Puerto  Rico,  Virgin  Islands 
and  the  District  of  Columbia  in  these 
cities: 

Alabama — Dirminghami,  Mobile, 

Montgomery 
Alaska — Anchorage 
Arizona — Phoenix 
Arkansas — Little  Rcxik 
California — San  Francisco,  Sacramento, 

Los  Angeles,  San  Diego 
Colorado — Denver 


,^  (1.1  i..'— Hd.^ford,  Bridgeport 
Ijt;u  ware — Duver 

Florida — ^Jacksonville,  Miami  Tampa 
Geoipo— Atlanta 
Hawaii — ^Honolulu 
Idaho — ^Boise 
/7/j/)0j»— Chicago,  Springfield 

Evansville 
Indiana — Indianapolis 
Iowa — Des  Moines 
ATa/isas-  K 1   «.  ig  Qty.  Wichita 
Kentucky-  i  i  xmgton,  Louisville 
Louisiana — N  w  Ch-leans,  Shreveport 
Maine— Portland 
Maryland — Baltimore 
Massachusetts — Boston,  Worcester 
Michigan — Detroit,  Lansing,  Grand 

Rapids 
M;nnffso/o— Minneapolis/St.  Paul 
Mississippi — Jackson 
M)Ssour>-— Kansas  Qty,  St.  Louis 
Montana — Helena 
NehrosJtcj— Omaha,  Lincoln 
Nevada — Las  Vegas 
New  Hampshire— -Concotd 
New  Jersey — Newark 
New  Mexico — Alburauerque 
New  York— fievf  York  City,  Albany, 

Buffalo,  Syracuse 
North  Carolina — Raleigh,  Charlotte 
North  Dakota — Bismarck,  Fargo 
Ohio— Cleveland,  Columbus,  Qnciimati 
Oklahoma — Tulsa 
Oregon — Portland,  Eugene 
Pennsylvania — Philadephia,  Pittsbui^, 

Harrisburg 
Puerto  Ricoh—San  Juan 
Rhode  Island — Providence 
South  Carolina — Columbia 
South  Dakota — Pierre 
Tennessee— Memphis,  Nashville 
Texas — Houston,  Dallas,  San  Antonio, 

Brownsville,  Amarillo 
Utah—S&h  Lake  Qty 
Vermon  ( — ^Burlington 
Virginia — Norfolk,  Richmond,  Roanoke 
Virgin  Islands — St.  Thomas 
Washington — Seattle,  Spokane 
West  Virginia — Morgantown,  Charleston 
Wisconsin — Milwaukee 
IVyomfng — Casper 

The  teleconference  is  intended  to 
assist  potential  appUcants  in 
determining  if  their  project  is  ready  for 
a  HOPE  2  implementation  grant,  the 
teleconference  will  fucus  on  the 
readiness,  eligibility  and  threshold 
requirements  of  the  HOPE  2  program 
and  the  key  issues  that  will  make  a 
project  competitive  in  the  ranking  of 
Implementation  Grant  apphcations. 
Participants  also  will  have  the 
opportimity  to  call  in  specific  questions 
during  the  trainhag  broadcast. 

(2)  On-site  Regional  Woiicshops  in 
August  and  Stp'enber,  1993. 
R«»gistr8t?on  Htindine  .August  13, 1993. 

An  ir,i!H!'is'i VH  onf  ami  ,'.)ne-half  day 
wcrks.hop  is  being  offrr<'i  r'  ten  sites, 
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one  in  Mch  of  HUD'i  regicm*.  This 
detailed  and  technical  workshop, 
conducted  by  NCTO  rtaff.  will  work 
through  the  financial  analysaa  required 
to  complete  a  HOPE  2  Implementation 
Grant  application  and  will  discuss  the 
key  elements  oft  successful 
homeownership  program.  The 
workshop  will  emphasize  how  HOPE  2 
grant  funds  can  be  utiliBsd  to  help  make 
mulLifamily  homeownership  affordable 
for  low-income  persons.  Workshops  are 
scheduled  In  the  following  dties: 

August  24-25 

Washington.  DC* 

August  30-31 

New  York  NY* 

Columbus  OH* 

September  2-3 

Boston  M,^ 
Seattle  WA 

September  8-9 

Houston  TX* 
Denver  CO 

September  13-14 

San  Francisco  CA* 
Atlanta  GA 
Kansas  City  MO 

Workships  scheduled  at  the  sites 
designated  with  an  asterisk  ('j  will  be 
held  regardless  of  the  number  of 
preregistranls.  Workshops  at  the 
remaining  sites  will  be  held  only  if 
preregistration  at  those  sites  is 
sufficient.  Registrants  will  be  notified 
personally  of  any  cancellatioas  by 
August  20  and  will  be  able  to  seleci 
another  site  of  their  choice. 

Participants  at  the  teleconference 
broadcast  sites  and  at  the  on-site 
workships  will  be  provided  with  a 
manual  on  the  HOPE  2  program  and  a 
guide  to  completing  the  HOPE  2 
Implementation  Grant  application 
There  is  no  cost  for  the  matenals 
provided  at  these  sessions.  However, 
registrants  will  be  responsible  for 
paying  their  own  transportation  and 
accommodation  costs. 

B.  Application  Packages 

Application  packages  for 
implementation  grants,  including 
instructions  for  preparing  applications, 
are  available  from  the  appropriate  HUD 
Field  Office  (see  the  list  of  HUD  Field 
Offices  at  the  end  o!  this  NOFA)  and  the 
Resident  Initiatives  Clearinghouse,  P  O 
Box  6424,  Rockville,  MD  20850: 
telephone  1-800-455-2232. 
Applications  must  be  completed  in  the 
form  and  menoer  required  by  the 
application  package. 


C  Comprehensiw  Housing  Affordability 

Strategy 

Appli  ants  that  are  States  or  units  of 
f^enoral  local  government;  The  applicant 
must  have  a  HlTD-approved  CHAS  for 
FY  1993  and  must  submit  a  certification 
that  the  proposed  activities  are 
consistHnt  with  the  HlTD-approved 
aiASfor  FY  1993 

Apphtiinls  that  are  not  Slates  or  units 
of  genera!  io<:.al  government;  The 
applicant  must  submit  a  certification  by 
the  jurisdiction  or  jurisdictions  in 
which  the  proposed  program  will  be 
located  that  the  applicant's  proposed 
activities  are  consistent  with  the 
jun.sdirtion's  HLn>approved  CHAS  for 
FY  1993  A  required  certification  must 
be  made  by  the  unit  of  general  local 
government  if  it  is  required  to  have,  or 
has.  a  complnte  CHAS.  or  if  it  is 
authorized  lo  use  an  abbreviated  CHAS 
and  is  applying  for  the  same  program 
under  this  NOFA  (and  therefore  has,  or 
will  have,  an  abbreviated  CHAS  for 
r.sca!  year  1993  for  that  program). 
Otherwise  the  certification  may  be  made 
by  the  State,  or  if  the  program  will  be 
located  in  part  in  a  unit  of  general  local 
govenirnunt  authorized  to  use  an 
abbreviattid  CIL^S.  by  the  unit  of 
general  local  government  if  it  is  willing 
to  prepare  such  a  CHAS, 

C*5rl;)in  entities  (Indian  tribes  and  the 
Insular  Areas  of  Guam,  the  Virgin 
Islands.  American  Samoa  and  the 
Northern  Mariana  Islands)  are  not 
required  to  have  a  CHAS  or  to  make 
CHAS  certifications  An  application  by 
an  L'ldian  tnbe  or  other  applicant  for  a 
program  that  will  be  located  on  a 
reservation  of  an  Indian  tnbe  does  not 
require  a  certification  by  the  tnbe  or 
State.  However,  where  an  Indian  tribe  or 
IHA  is  the  applicant  for  a  program  that 
will  not  06  lo<;ated  on  a  reservation,  the 
requirement  for  a  cwrtification  by  the 
jurisdiction  or  )uris<iKlions  in  which 
the  program  will  be  located  under  the 
pref  edini?  paragraph  applies. 

Ail  CiiAb  i  Hrfificalions  must  be  made 
by  the  public  official  responsible  for 
submitting  the  CHAS  certification  to 
HUD.  or  his  or  her  authorized 
representative  All  CHAS  certifications 
must  be  submitted  as  part  of  the 
application  bv  the  application 
submission  deadline  set  forth  in  this 
NOFA,  except  as  provided  in  the  next 
paragraph.  1  he  required  CHAS  must 
therefore  have  been  submitted  more 
than  60  days  before  the  application 
submission  deadline,  since  HUD  has  60 
days  to  review  and  approve  the  CHAS. 
If  an  amendment  to  an  approved  CHAS 
is  neca-ssary  in  order  for  a  HOPE 
application  to  tie  consistent  with  the 
QIAS.  the  amendment  must  be 


submitted  to  HUD  no  later  than  at  the 
time  the  application  for  HOPE  funding 
is  submitted.  Where  the  certification  of 
consistency  with  an  abbreviated  CHAS 
is  permitted  to  be  submitted  after  the 
application  submission  deadline,  as 
described  in  the  next  paragraph,  the 
abbreviated  CHAS  must  neverthoUfSs  be 
submitted  by  the  application 
submission  deadline.  Failure  to  submit 
the  abbreviated  CHAS  or  amendment  to 
the  CHAS  by  the  application  submission 
deadUne  is  not  a  correctable  deficiency 
during  appUcation  screening. 

If  a  required  certification  will  be  made 
by  a  unit  of  general  local  government 
with  respect  to  an  abbreviated  O-LAS 
which  has  been  submitted  by  the 
application  submission  deadline  but  has 
not  yet  been  approved  by  HUD,  the 
deadline  will  not  be  applied  to  the 
certification  of  consistency.  Instead,  the 
application  must  include  a  written 
statement  from  an  authorized  public 
official  responsible  for  the  CHAS  that 
tlie  jurisdiction  has  submitted  an 
abbreviated  CHAS  for  FY  1993  for  HUD 
approval  and  that  the  proposed 
activities  in  the  application  are 
consistent  with  it.  If  HUD  approves  the 
CHAS,  the  required  certification  of 
consistency  with  a  HUD-approved 
CHAS  for  FY  1993  must  be  submitted  as 
soon  as  possible  thereafter,  but  not  later 
than  grant  approval.  The  grant  will  not 
be  awarded  unless  the  abbreviated 
CHAS  is  approved  and  the  required 
certification  is  made. 

D.  Submission  of  Applications 

An  original  and  three  copies  of 
completed  applications  must  be 
physically  received  by  the  Field  Office 
having  jurisdiction  over  the  proposed 
project  by  the  deadline  noted  below. 
Applications  should  be  addressed  to  the 
appropriate  Field  Office,  Attention  of: 
Director,  Housing  Development 
Division. 

A  list  of  HUD's  Field  Offices  appears 
at  the  end  of  this  NOFA.  In  States  with 
more  than  one  Field  Office,  applicants 
must  submit  their  applications  to  the 
correct  Field  Office.  Applicants  are 
advised  to  contact  their  lo«-:al  office  to 
confirm  the  appropriate  place  for 
submission.  Failure  to  submit  an 
application  to  the  correct  Field  Office  by 
the  deadline  will  result  in 
disqualification  of  the  application. 

E.  Application  Deadline 

AppUcations  for  implementation 
grants  for  the  HOPE  2  Program  must  be 
physically  received  in  the  appropriate 
HUD  Field  Office  by  3  p.m.  (local  Field 
Office  time)  on  October  15, 1993. 
Applications  may  also  be  hand- 
delivered  to  the  appropriate  HUD  Field 
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Office  by  3  p  m  on  or  before  the 
deadline  date.  Applications  sent  by 
fa'  simile  (FAX)  wili  not  be  accepted 

This  application  deadline  is  firm  as  to 
location,  date,  a.nd  hour  In  the  interest 
.>f  fairness  to  ait  competing  applicants 
crily  timeiy  applications  submitted  to 
the  correct  Fihld  Office  will  be 
considered  for  fxindmg  HUD  wii!  not 
waive  this  deadline  for  any  reason.  No 
epplications  may  be  atxepted  pnor  to  30 
f  afendar  days  before  the  deadline 
Applications  submitted  more  than  30 
i-alendar  days  before  the  deadline  wiil 
be  retunied  to  applicants. 

in  Selected  Process 

The  selection  process  for 
Implementation  grants  under  the  HOPE 
2  program  consists  of  an  eligibility 
review,  e  technicaiythreshold  review, 
a:id  for  those  applications  passing  the 
technical/threshold  review,  rating  and 
ranking  under  the  selection  criteria. 
Field  Offices  will  review  and  rate  the 
applications,  using  the  criteria 
described  in  Section  Ui.D  of  this  NOFA. 
with  the  exception  of  the  "Efficiency" 
criterion.  HUD  Headquarters  will 
complete  the  "Efficiency"  rating,  rank 
the  applications  to  assure  geographic 
diversity,  and  select  the  applications  for 
funding. 

A.  Eligibility  Beview 

Each  application  submitted  on  or 
before  the  deadline  will  be  reviewed  to 
determine  whether  it  was  submitted  by 
an  eligible  applicant  for  an  eligible 
property  and  includes  the  appropriate 
site  control,  as  required  by  section 
415(b)(6)  of  the  Guidelines  and 
described  in  the  application  package.  In 
the  case  of  FHA-insured  or  HUD-held 
properties.  HUD  will  determine  whether 
the  owner  signing  the  site  control 
document  is  the  owner  recognized  by 
HUD.  Only  applications  that  meet  these 
requirements  (or  can  pursuant  to  the 
deficiency  process  described  below) 
will  be  screened.  In  addition,  HUD  will 
identify  any  property  owner  that  is 
under  suspension  or  debarment  in  order 
to  determine  whether  to  seek  exception 
from  the  Secretary  under  24  CFR  24  215 
to  permit  acquisition  of  the  property 
with  HOPE  funds.  Applications  that  fail 
the  eligibility  review  will  be  rejected 
and  removed  from  further  funding 
consideration. 

B.  Screening/Corrections  to  Depcient 
Applications 

Each  application  that  meets  the 
eligibility  requirements  described  in 
Section  IIl.A.  of  this  NOFA  will  be 
screened  to  determine  if  it  is  complete, 
is  internally  consistent,  and  contains 
correct  computations.  Where  HUD 


determines  an  epplicition  is  deficient  m 
one  or  more  of  these  areas,  it  shall  not.fv 
the  applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies 
m  Its  application.  However,  the 
applicant  may  not  substantially  revise 
the  application,  such  as  by  substituting 
another  eligible  property  or  applicant  or 
changing  other  fundamental  features  of 
the  homeownership  program,  because 
that  would  not  be  fair  to  other 
applicants. 

The  notifi(::atjon  shail  re<^uire  an 
applicant  to  submit  additional  or 
corrected  material  sc  that  it  is  re<:eived 
in  the  appropriate  HIT)  Field  OffiM  no 
later  than  close-of-bii.'-iiiesfi  on  the  17th 
calendar  day  after  tlie  date  of  the  written 
notification  to  the  applicant  to  modify 
its  app:ii:ation   H'JD  has  allowed  three 
additional  days  b>evond  the  usual  14-dev 
deficiency  period  to  eci  ommodate  the 
Thanksgiving  v^etik-envi  tfiat  will  fall 
within  the  deficiency  penod  during  the 
application  pr(x:essing  st.hedule  HIT) 
may  not  extend  this  deadline  for  af.liiui 
receipt  of  the  material  for  any  reason. 
HUD  shell  not  consider  further  any 
applications  that  are  not  complete,  are 
not  internally  consistent,  or  do  not 
contain  correct  computations,  after  the 
opportunity,  if  any.  to  submit  additional 
or  corrected  material. 

C  Technical/Threshold  Peview 

Applications  that  qualify  for 
additional  consideration  under  the 
screening  process  will  receive  a 
complete  technical  review,  which 
includes  a  threshold  review  in 
accordance  with  Section  420  of, the 
Program  Guidelines  and  an 
environmental  review  of  the  properties 
identified  in  the  applications  (See 
Section  IF.  in  this  NOFA  for  a 
discussion  of  a  modification  to  the 
threshold  review  cnterion  on  a 
proposed  program's  impact  on 
affordable  multifamily  rental  housing 
units.) 

D.  Bating  Process 

(1)  Applications  that  pass  the 
technical  review  will  be  rated  ba.'ied  on 
the  following  criteria,  whuii  are 
described  more  fully  in  Section  4^:5  of 
the  Guidelines: 

(a)  Capability  of  the  applicanl— np  to 
15  points. 

fo)  Quality  of  the  program — up  to  25 
points. 

(c)  Local  support — up  to  10  points. 

(d)  Resident  and  homebuyer 
interest — up  to  10  points. 

(e)  Suitability  of  the  properly—  up  !o 
20  points. 

(f)  Minority  Business  Enterprise/ 
Women-owned  Business  Enterprise—  up 
to  S  points. 


[gj  Feasibility  and  efficiency — up  to 
1  5  points. 

(n)  Extent  of  low-income 
homeownership — deduction  of  up  to  15 
points. 

(2)  HUD  shall  examine  the  ratings 
and,  where  it  determines  that 
applications  falling  below  a  certain 
point  total  on  factors  (a),  (b).  and  (e)  are 
not  suitable  or  not  feasible  for 
homeownership  under  the  program,  it 
may  establish  a  minimum  number  of 
pcii:  ts  on  those  factors  for  an 
ri !  ^      ation  to  be  selected.  HUD  shall 
.iei  Select  applications  in  accordance 
w  1  ih  paragraphs  E  and  F  of  this  section. 

E  Geographic  Diversity  Bequirement 

In  order  to  achieve  geographic 
diversity,  as  required  by  sections  422 
and  423  of  N. Mi,. ^  fUid  t;-^  Pmvram 

Cutdelinps,  HUD  uiitiai*'.  wi;,;  fund  the 
hjKh^si  rankingimplemt'    ai    I:  grant 
epp     a*        *'  -t:  tschof  the  lOHUD 

Regiuiis. 

F.  Funding  Priorities 

After  the  inihcil  s+^k*  tjcrif.  erv  made  to 
satisfy  the  geogra yh p,  >; ;  vt^rs; t \ 

requirement,  the  DHpannit-nt  wil,  sf.ea 
applications  h6M:^i  on  t,t<e  ft.'iicwing 
pnonties 

11)  Additiciihi  epfirnvahle 
applications  f(„(r  niutuHi  housing,  up  to 
$10  mi i lion 

(2)  The  highest  ranked  apjirovfihle 
applications  from  each  of  t,tie  f  ouniiefi 
of  ,M  on  roe,  Collier,  Dade,  end  UnrHBrtJ 
in  the  State  of  Flonda.  whi(„h  were 
designated  as  Federal  Disaster  Area*  tiv 
the  Presidential  Disaster  D<!X,lttr8f,iciri  of 
August  24,  1992 

(,3)  Ail  remaining  appin'Jitionn  wo  I 
then  be  fvinded  m  rank  order,  m 
Bc.cordance  v^-ith  .S<«-liun  4.' ,5  of  the 
Guidelines 

rV.  Other  Matter* 

A   PcpprM'ort.  fuiiaction  Act 

Th e  in f n nn a 1 1 o n  coll w1 1 o n 
rw^uiremeiits  conteine<i  m  this  NuFA 
were  submitted  to  the  Office  ol 
Management  end  Budget  lOMB)  for 
resiew  under  the  Paperv^ork  Reduction 
Act  of  1980  No  pers,on  mev  be 
sub)eclpd  to  a  penalty  for  fa,; hire  to 
comply  with  these  information 
colle<1ion  requirements  until  thev  have 
t>een  approved  and  assigned  en  (.}MB 
control  numt>er  The  OMB  control 
nurntwr,  when  assigned  wol  t* 
announced  by  separate  notice  m  the 
Federal  Register. 

B  Envimnnif'ntal  Impaci 

A  Finding  of  No  Significjini  I'"''  it/.A 
with  respecl  to  the  environmer,i  hhs 
't>t>en  made  in  acTordancf  wot;  2<  '"'KR 
part  50,  which  impiemenli  sw-t^.a 
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102(2)(C)  of  Ihe  National  Environmental 
Policy  Act  of  1969.  The  Finding  is 
available  for  public  inspection  between 
7:30  am  and  5  30  pm  weekdays  in  room 

10276,  Department  of  HUD,  451  Seventh 
Street  SW  ,  Washington,  DC  20410 

C  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Otfidal  under  Section  8(a;  of 
Executive  Order  12612,  Federalism,  has 
detarmined  that  the  provisions  m  this 
NOFA  are  closely  based  on  statutorv 
requirements  and  impose  no  Sif^nificant 
additional  burdens  on  States  or  other 
public  bodies.  This  NOFA  docs  not 
affect  the  relationship  between  the 
Federal  Government  and  the  States  and 
other  public  bodies  or  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government  Therefore, 
the  f>olicy  is  not  subject  to  review  under 
Executive  Order  12612 

D  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
this  NOFA  will  have  a  potential 
sigmncant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family  .^chieveme^t  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  bv  helping 
families  achieve  security  and 
independence;  by  enabling  thorn  to  live 
in  decent,  safe,  and  sanitary  housing; 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
.^m8ncan  50c:iety.  Since  the  impact 
upon  the  family  is  beneficial,  no  further 
review  under  this  Order  is  nacessary. 

E.  Section  W2  of  the  Hl'D  Reform  Act 

Documentaticn  and  public  access 
requiren}ents  HLT)  will  ensure  that 
documentation  and  other  information 
regarding  eat.h  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  whitii 
assistance  was  provided  or  denied  This 
matenal,  including  any  letters  of 
support,  wiii  be  made  ava;;ab;e  for 
public  inspection  for  a  five-year  penod 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Matenal  will  be 
rT.3de  available  in  acxordance  with  the 
Fr^edoiii  of  Lriformation  Act  (5  U.S,C. 
'j')2,  and  li'JD's  implementing 
re>:  liations  at  24  CFR  pari  15.  In 
add.tion.  HL'D  wiii  puL'.sh  a  Federal 
Register  n o'lce  of  all  rti.ip.er.ts  awarded 
assistance  u.'^der  this  NOFA.  (See  24 
CFR  12  14(a)  and  12.16'b\  and  the 
Nctice  published  in  the  Federal 
Register  on  January  16.  1992  (t7  FR 
1942).  for  further  information  on  these 


documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD"8  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  15. 
subpart  C  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

Subsidy-layering  dttvrmi  natrons  24 
CFR  12.52  requires  HUD  to  certify  that 
the  amount  of  HUD  assistance  is  not 
more  than  is  necessary  to  make  tfe 
assisted  activity  feasible  aftur  taking 
account  of  other  government  assistance 
HUD  will  make  the  decision  with 
respect  to  each  certification  available  to 
the  public  free  of  charge,  for  a  three-year 
period.  (See  the  Notice  published  in  the 
Federal  Register  on  January  16,  1992 
(57  FR  1942)  for  further  information  on 
requesting  these  decisions.)  Additional 
information  about  applications,  HUD 
certifications,  and  assistance 
adjustments,  both  before  assistance  is 
provided  or  subsequently,  are  to  be 
made  under  the  Freedom  of  Information 
Act  (24  CFR  part  15). 

F.  Section  103  of  the  HUD  Reform  Act 

Section  103  of  the  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD  s 
regulations  implementing  section  103 
are  at  24  CFR  part  4.  In  accordance  with 
the  requirements  of  section  103,  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
at  the  address  or  telephone  number  in 
paragraph  G  of  this  section. 


G.  Section  112  of  the  HUD  Reform  Act 

Section  112  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Reform  Ad)  added  a  new  section  13  to 
the  Department  of  Housing  and  Urban 
Development  Act  (42  US  C.  3.531). 
Section  13  contains  two  provisions 
concerning  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  otliers  to  influence  this  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  Hl.'D 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  at  24  CFR  part  86. 
Appendix  A  of  the  rule  contains 
example  of  activities  covered  by  the 
rule  .Any  questions  concerning  the  rule 
should  be  direcled  to  the  Office  of 
Ethics,  room  2158.  Department  of 
Housing  and  Urban  Development.  4.')1 
Seventh  Street  SW  ,  \Vashin>jton,  DC: 
20410:  (202)  7C8-3815  TUD/Voice. 
(This  is  not  a  toll-free  number)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Prohibition  against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 

NOFA  is  sbbiect  to  the  disclosure 
requirements  and  prohitiitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  .Appropriations 
Act  for  Fiscal  Year  19«0  (31  U  S.C. 
1352)  (Byrd  Amendment)  and  the 
implem.enting  resulafions  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  fimds  for 
lobbying  the  executive  or  legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  Lobbying,  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  mrust  certify  that  no 
Federal  hinds  have  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  their  sovereign  power 
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ere  evi:lu.->(i  from  ccverege  of  'he  Byrd 
Amendir.ent,  but  IJL*.i  eslublished 
under  State  law  are  not  excluded  from 
coverage. 

Dated:  July  9, 1993. 

.Iss isf  Jij  t  i>ecretary  for  Housing-Federal 
Housing  Commissioner. 

HI  "D  <■  ,cid  ()tTi(  fs 

Alabama 

Birmingham  Office,  Beacon  Ridge  Tower,  600 
Beacon  Pkwy.  West,  Suite  300, 
Birmingham,  AL  35209:  (205)  731-1617, 
(TDD)  (205)  731-1617. 

Alaska 

Anchorage  Office.  Federal  Bldg.,  222  W.  8th 
Ave..  #64,  Anchorage.  AK  99513;  (907) 
271-4170. 

Arizona 

Phoenix  OfTice.  400  N.  5th  St..  Suite  160(  : 
Arizona  Center.  Phoenix,  AZ  85004;  (602) 
379-4434.  (TDD)  (602)  379-4461. 

Arkansas 

Little  Rock  Office,  Suite  900.  425  West 
Capitol  Ave.,  Little  Rock.  AR  72201;  (501) 
324-5931.  (TDD)  (501)  324-5405. 

California 

Los  Angeles  Office.  1615  W.  Olympic  Blvd.. 

Los  Angeles.  CA  90015;  (213)  251-7122. 

(TDD)  (213)  251-7038. 
San  Fraiicisco  Regional  Office,  450  Golden 

Gate  Ave.,  P.O.  Box  36003.  San  Francisco, 

CA  94102:  (415)  5S6-4752.  (TDD)  (415) 

555-8357. 
Sacramento  Offitf   "'~  1 2th  St.,  Suite  200. 

Sacramento.  CA  i(5oi4,  (916)  551-1351, 

(TDD)  (916)  551-5971. 

Colorado 

Denver  Regional  Office.  Exec.  Tower  Bldg., 
1405  Curtis  St.,  Denver.  CO  80202;  (303) 
844-4513. 

Connecticut 

Hartford  Office,  330  Main  Street.  First  Floor, 
Hartford,  CT  06106;  (203)  240-4523,  (TDD) 
(203)  240-4522. 

Delaware 

Philadelphia  Regional  Office,  Liberty  Sq. 
Bldg.,  105  S.  7th  St.,  Philadelphia.  PA 
19106-3392;  (215)  597-2560,  (TDD)  (215) 
597-5564. 

District  of  Columbia 

Washington,  DC  Office.  820  First  St.,  NE, 
Washington,  DC  20002;  (202)  275-9206, 
(TDD)  (202)  275-0967. 

Florida 

Jacksonville  Office.  325  W.  Adams  St., 
Jacksonville,  FL  32202);  (904)  791-2626. 
(TDD)  (904)  791-1241. 
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Hawaii 

Honolulu  Office,  7  Waterfront  Plaza.  Suite 
500,  500  Ala  Moana  Blvd..  Honolulu,  HI 
96813-4918;  (808)  541-1327,  (TDD)  (808) 
551-1356. 

Idaho 

Portland  Office.  520  SW  6th  Ave.,  Portland. 
OR  97204  (503)  326-2561. 

Illinois 

Chicago  Regional  Office,  77  W.  )ack8on  Blvd., 
26th  Floor.  Chicago,  IL  60604-3507;  (312) 
353-5680. 

Indiana 

Indianapolis  Office.  151  N.  Delaware  St., 
Indianapolis.  IN  46204:  (317)  226-6303. 

Iowa 

Des  Moines  Office.  Fed.  Bldg.,  210  Walnut 
St..  Room  239. Des  Moines.  lA  50309;  (515) 
284-4512,  (TDD)  (515)  :°-  -:'T6. 

Kansas 

Kansas  City  Regional  Office.  Gateway  Towers 
2,  400  State  Ave.,  Kansas  City.  KS  66101; 
(913)  236-2162.  (TDD)  (913)  236-3972. 

Kentucky 

Louisville  Office.  P.O.  Box  1044.  601  W. 
Broadway,  Louisville.  KY  40201;  (502) 
582-5251.  (TDD)  (502)  582-5139. 

Louisiana 

New  Orleans  Office.  Fisk  Fed.  Bldg..  1661 
Canal  St..  New  Orleans.  LA  70112;  (504) 
589-7200. 

Maine 

Manchester  Office,  Norris  Cotton  Fed.  Bldg., 
275  Chestnut  St.,  Manchester,  NH  03101; 
(603)  666-7681.  (TDD)  (603)  666-7518. 

Maryland 

Baltimore  Office,  Equitable  Bldg..  3rd  Floor. 
10  N.  Calvert  St..  Baltimore.  MD  21202; 
(301)  962-3047.  (TDD)  (301)  962-0106. 

Massachusetts 

Boston  Regional  Office,  Thomas  P.  O'Neill, 
Jr.,  Fed.  Bldg.,  10  Causeway  St..  Room  375, 
Boston,  MA  02222;  (617)  565-5234,  (TDD) 
(617)565-5453. 

Michigan 

Detroit  Office,  Patrick  V.  McNamara  Fed. 

Bldg.,  477  Michigan  Ave.,  Detroit.  MI 

48226;  (313)  226-7900. 
Grand  Rapids  Office.  2922  Fuller  Ave..  NE. 

Grand  Rapids,  MI  49505;  (616)  456-2100. 

Minnesota 

Minneapolis-St.  Paul  Office.  220  2nd  St., 
South,  Minneapolis.  MN  55401;  (612)  370- 
3000. 

Mississippi 

Jackson  Office,  Dr.  A.H.  McCoy  Fed.  Bldg.. 
100  W.  Capitol  St.,  Room  910.  Jackson.  MS 
39269;  (601)  965-4702.  (TDD)  (601)  965- 
4171. 

Missouri 

(Eastern) 

St.  Louis  Office.  1222  Spruce  St..  St.  Louis, 
MO  63103;  (314)  53^-6560,  (TDD)  (314) 
539-6331. 


iWestemj 

Kansas  City  Regional  Office.  Gateway  Towers 
2.  400  State  Ave..  Kansas  City.  KS  66101; 
(913)  236-2162,  (TDD)  (913)  236-3972. 

Montana 

Denver  Regional  Office.  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver.  00  80202;  (303) 
644-4513. 

Nebraska 

Omaha  Office,  Breiker/Brandeit  Bldg  ,  210  S. 
16th  St.,  Omaha,  NT  68102;  (402)  221- 
3703,  (TDD)  (402)  221-3703. 

Nevada 

(Las  Vegas,  Clark  Cnty.)  Phoenix  Office.  400 
N.  5th  St.,  Suite  1600.  2  Arizona  Center. 
Phoenix.  AZ  85004;  (602)  379-4434,  (TDD) 

(602)  37»-4461. 

(Remainder  of  state)  San  Francisco  Regional 
Office.  450  Golden  Gate  Ave..  P.O.  Box 
36003.  San  Francisco,  CA  94102;  (415) 
556-4752,  (TDD)  (415)  556-8357. 

New  Hampshire 

Manchester  Office.  Norris  Cotton  Fed  Bldg.. 
275  Chestnut  St..  Manchester,  NH  03101; 

(603)  666-7681.  (TDD)  (603)  666-7518. 

New  Jersey 

Newark  Office.  Military  Park  Bldg..  60  Paik 
PI..  Newark,  NJ  07102;  (201)  877-1662, 
(TDD)  (201)  877-6649. 

New  Mexico 

Alburquerque  Office.  625  Truman  St..  NE, 
Albuquerque,  NM  87110;  (505)  262-6463. 

New  York 

(Upstate) 

Buffalo  Office,  kafayette  Ct..  465  Main  St., 
Buffalo,  NY  14203;  (716)  846-5755.  (TDD) 
(716)  846-5787. 

(Downstate) 

New  York  Regional  Office,  26  Federal  Plaza. 
New  York.  NY  10278;  (212)  264-6500. 
(TDD)  (212)  264-0927. 

North  Carolina 

Greensboro  Office.  415  N.  Edgeworth  St., 
Greensboro.  NC  27401;  (919)  333-5361. 
(TDD)  (919)  333-5518. 

North  Dakota 

Denver  Regional  Office.  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver,  CO  80202;  (303) 
844-4513. 

Ohio 

Cincinnati  Office,  Fed.  Office  Bldg.,  Room 

9002.  550  Main  Street.  Cincinnati.  OH 

45202;  (513)  684-2884. 
Cleveland  Office,  One  Playhouse  Sq..  1375 

Euclid  Ave..  Room  420.  Cleveland.  OH 

44114;  (216)  522-4058. 
Columbus  Office,  200  N.  High  St..  Columbus, 

OH  43215;  (614)  469-5737. 

Oklahoma 

Oklahoma  City  Office.  Murrah  Fed.  Bldg., 
200  NW  5th  St.,  Oklahoma  City,  OK  73102; 
(405)  231-4181,  (TDD)  (405)  231-4181. 

Oregon 

Portland  Office,  520  SW  6th  Ave..  Portland, 
OR  97204;  (503)  326-2561. 
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Te/iiiesseo 

Knoxville  Office.  710  Locurt  St..  Third  Fl«  r 

Knoxville,  TN  37902;  (615J  549-9   h4 

(TDD)  (615)  549-9372. 
Nashville  Office.  251  Cumber'  i;  :  B.-ud  [> 

Suite  200.  Nashville.  TN  ' "  ? .  -    *  i  S ]  7b  3 

5213. 

Tejfo* 

Fort  Worth  Regional  Office   i  tiX) 

Throckmorton,  P.O.  Box  2905.  Fo^  Wor-h 

TX;  76113;  (817)  885-540;    TDD    817) 

728-5447. 
Houston  Office,  Norfolk  Tov.»r  2  211 

Norfolk.  Suite  200.  Housn  T:<  77096 

(713)  653-3274. 
San  Antonio  Office,  Washington  Sq    5(i0 

Dolorosa,  San  Antonio,  TX  78207  1 5 1 2 , 

229-6800.  (TDD)  (512)  22+-*S865. 

Utah 

Denver  Regional  Office,  Exec  Towf»r  Bidg 
1405  Curtis  St..  Denver,  CX)  80202,  !303j 
844-4513. 


Vermont 

Manchester  Offi(  f 
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(603)  '-'-.'->■  "^^-«i 


\',rT;s  ("A'>V.on  Fed.  Bidg., 
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Richmond  Office.  Fed.  Bidg,,  AC^'  V  ^  h  St., 
P  O  Box  10170.  Richmond.  ■<  \  ..  .  iO; 
■.Mi4:  771    2721,  (TDD)  (804)  771-2820. 

W.tshmgton 

Seattle  Rr'gH.inai  'jffice.  Arcade  Plaze  Bidg.. 
1321  2nd  Av.>  .  Seattle,  WA  98101;  (206) 

55,V5414 

West  Vi!X:nia 

Qiarieston  Office.  405  '  «i^iiwi  St..  o^r.v  7oo, 
Ciiarleston,  WV  25301.  (304)  347-7000. 

(TDD)  S304,  ,347-7044 

Wisconsin 

Milwauitee  Office.  H-'nry  ReiiSS  fV.l  •-■■!.-<{ 
310  W  Wi«;ons!n  Ave.,  Milwaukcf  \M 
53203,  (414)  2<57-3:i4, 


Wyoming 

Denver  Regional  Ofif  i 
1405  Curtis  S!  ,  I>T, 
844-4513 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  th«  Comptroiier  o*  tne 
Currency 

12CFR  Parts  7  and  24 

Communitv  Development  Coi-poration 
and  Project  Inveatmern 

AGENCY:  Office  of  me  Cuinplroller  of  the 

Currency'.  Treasury. 

aC""On:  Notice  of  proposed  rulemaking. 

SUMMARY  The  Office  of  the  Comptroller 
of  the  Currency  is  (OCC)  proposing  a 
rule  for  national  bank  investments  in 
community  development  corporations 
(CDCs)  and  community  development 
projects  (CD  projects)  to  implement 
section  6  of  the  Depository  Institutions 
Disaster  Relief  Act  of  1992.  The 
proposed  rule  allows  national  banks, 
under  certain  conditions,  to  increase  the 
amount  of  their  aggregate  and  single 
project  investments  in  CDCs  and  CD 

f)rojects  above  current  investment 
imits,  with  OCC  approval.  The 
proposed  rule  also  would  change  the 
OCC's  approval  process  and  permit 
national  banks  to  make  most  CDC  and 
CD  project  investments  without  prior 
OCC  approval  by  providing  a  brief  self- 
certification  of  compliance  with  the 
rule.  The  proposed  rule  is  intended  to 
promote  economic  growth  by  enabling 
national  banks  to  increase  their  equity 
and  special  debt  investments  in  CE)Cs 
and  CD  projects  for  housing  and  small 
business  development  programs, 
consistent  with  safe  and  sound  banking 
practices. 

DATES:  Comments  must  be  received  on 
or  before  August  16,  1993. 
ADDRESSES:  Comments  should  be 
a.ri'cttd  ••:  Office  of  the  Comptroller  of 
the  Currency,  Communications 
Division,  9th  Floor.  250  E  Street  S\V., 
Washington.  DC.  20219.  Attention: 
Docket  No.  93-12.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 
FOR  FbRfHEF"  INFORMATION  CONTACT: 
.<ar"n  Dr'Utii.-,  Co.'...T;L;;",.ty  Df.elopment 
Spe  ::aiist.  Community  Development 
Dr.:';  on  at   202)  874-4930  or  Margaret 
C  H(Ss.^  A"  :-ney,  Bank  Operations 
and  A  =  -;^^S  D. vision,  at  (202)  874-4460, 
Otr.ce  of  the  Comptroller  of  the 
Currency,  Washington,  DC.  20219. 

SUPPLEUENTAPV  iNFORMA''«ON: 

Background  1 

On  Octob- r  23,  1992.  section  6  of  the 
Depository  Institutions  Disaster  Relief 
Act  of  1992  created  12  U.S.C.  24 
(Eleventh).  Public  Law  No.  102-485. 


This  statutory  provision  clarifies  the 
community  development  authority  of 
national  banks.  Community 
development  investments  have 
historically  been  permitted  by  the  OCC 
under  the  provisions  of  Interpretive 
Ruling  7.7480. 12  CFR  7.7480.  (I.R. 
7.7480)  based  upon  the  authority 
granted  by  12  U.S.C.  24  (Eighth).  This 
proposed  rule  would  replace  I.R.  7  7480. 
The  primary  basis  for  this  proposed  rule 
is  the  new  statutory  authority  in  12 
U.S.C.  24  (Eleventh). 

Under  12  U.S.C.  24  (Eighth),  a 
national  bank  may  make  contributions 
to  community  funds,  or  to  charitable. 
philanthropic  or  benevolent 
instrumentalities  conducive  to  public 
welfare  if  it  is  located  in  a  state  with 
laws  which  do  not  expressly  prohibit 
state  banking  institutions  from 
contributing  to  such  funds  or 
in.strumentalities. 

Originally  issued  in  1963  and  revised 
in  1971.  I.R.  7.7480.  based  on  the 
authority  in  12  U.S.C.  24  (Eighth), 
permits  national  banks  to  carry  equity  or 
debt  investments  in  CDCs  or  CD  projects 
that  are  clearly  not  bankable  by  ordinary 
standards  on  their  books  as  other  assets, 
provided  the  investments  are 
predominantly  civic,  community,  or 
public  in  nature.  In  addition.  I.R.  7.7480 
limits  a  bank's  investment  in  an 
individual  investment  to  no  more  than 
2  percent  of  its  capital  and  surplus,  and 
the  aggregate  of  all  such  investments  by 
the  bank  to  5  percent  of  its  capital  and 
surplus.  Banking  Circular  185.  issued  in 
1984  and  revised  in  1990.  further 
describes  OCC  policies  regarding  CDC 
and  CD  project  investments,  and 
includes  a  recommended  process  under 
which  banks  should  seek  prior  OCC 
approval.  Because  national  banks  until 
recently  had  made  relatively  few  CDC 
and  CD  project  investments,  and 
because  such  investments  often 
involved  real  estate  development  and 
equity  investment  activities  that  were 
permitted  only  if  they  served  a  public 
purpose,  the  OCC,  in  practice,  provided 
prior  written  approval  for  these 
investments. 

Since  the  1960s,  national  banks  have 
submitted  CDC  and  CD  project 
investment  proposals  for  OCC  review 
and  approval  and  the  OCC  has 
responded  to  these  requests  by 
providing  an  opinion  letter  regarding 
whether  and  under  what  conditions  the 
CDC  or  CD  project  investment  is 
consistent  with  I.R.  7.7480.  The  new 
statute  does  not  alter  or  repeal  the 
Comptroller's  interpretations  of  12 
U.S.C.  24  (Eighth)  in  effect  on  the  date 
of  enactment  of  this  amendment, 
including  those  opinion  letters 


approving  past  CDC  or  CD  project 
investments. 

The  proposed  regulation  would  not 
apply  to  charitable  contributions  to 
CDCs  and  CD  pro)t*cts,  which  should  be 
expensed  and  are  subject  to  12  U.S.C.  24 
(Eighth)  and  the  deductibility 
provisions  of  section  170  of  the  Internal 
Revenue  Code. 

Proposal 

The  OCC  is  proposing  a  regulation, 
titled  Community  Development 
Corporation  and  Project  Investments,  as 
12  CFR  part  24,  to  implement  12  U.S.C. 
24  (Eleventh)  and  replace  JR.  7.7480. 
There  are  three  major  reasons  for  this 
action. 

First,  the  proposed  rule  would 
implement  the  statutory  requirements 
for  investment  limits.  The  statute 
requires  the  OCC  to  establish  a  limit  on 
the  amount  a  national  bank  may  invest 
in  any  one  CDC  or  CD  project  and  a 
limit  on  the  maximum  amount  a 
national  bank  may  invest  in  all  CDCs 
and  CD  projects.  The  proposal  provides 
banks,  particularly  small  banks  and 
banks  that  are  not  of  supervisory 
concern,  with  the  opportunity  to 
increase  significantly  the  amount  of 
their  CDC  and  CD  project  investments. 

Second,  the  proposed  rule  would 
streamline  the  OCC's  approval  process 
for  some  banks  and  some  investments, 
reducing  by  approximately  80  percent 
the  number  of  CDC  and  CD  project 
investments  that  receive  OCC's  prior 
approval.  The  proposed  rule  also  would 
establish  an  expedited  30-day  review 
process  for  investments  requiring 
approval.  The  OCC  proposes  to  focus  its 
limited  resources  on  review  and 
approval  of  investments  that  are 
complex  and  large,  and  that  involve 
structures  or  activities  not  included  in 
a  published  list  of  structures  and 
activities  previously  approved  by  the 
OCC  for  CDC  or  CD  project  investments. 

Third,  the  proposed  rule  would 
clarify  the  OCC's  standardr,  and 
definitions  for  CDC  and  CD  project 
investm.ents  that  are  primarily  designed 
to  promote  the  public  welfare,  including 
the  welfare  of  low-  and  moderate- 
income  families  and  communities  (by 
providing  housing,  jobs  and  services), 
under  the  new  statutory  lequirements 
This  would  increase  bank  management  s 
understanding  of  definitions  and 
requirements  and  improve  the  ability  of 
b.-inks  to  meet  these  standards. 

Public  Welfare  Requirements 

Under  the  proposal,  all  CDC  and  CD 

project  investments  must  comply  wUh 
all  of  the  requirements  of  proposed 
§  24.4.  This  section  provides  the  OCC"s 
standards  for  differentiating  public 
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welfare  investments  from  mvestmen's 
undertaken  primanly  for  pnvate 
piirposes.  Many  CDC  and  CD  proiect 
activities,  such  as  rea!  estate 
development  and  equity  investments, 
are  only  pernu;;t?fl  for  nat:r  :;al  banks  if 
ti-ipy  are  designed  primarily  to  promoie 
•he  public  we'.f':.-^  Therefore,  the  CXX 
i  ^  propcsing  iht'S*^  s'andards  to  promote 
a  „,,i;T"n;:in  i.r  i*  rstt/iding  of  and 
comp!ian.::e  with  12  U.S.C.  24 
(Eleventh) 

CDC  and  CF  project  investments 
must:  Primarily  benefit  low-  and 
moderate-income  families  or  small 
businesses,  including  minority-owned 
businesses;  address  demonstrated 
community  needs,  such  as  the  needs  of 
low-  or  moderate-income  communities 
or  govemmentally  designated 
redevelopment  areas  in  a  community 
served  by  the  bank  (by  providing 
housing,  services  or  jobs);  and  include 
significant  community  involvement 
from  representatives  of  the  affected  local 
community.  In  addition,  a  national  bank 
must  continue  to  devote  profits  and 
dividends  generated  by  these 
investments  to  activities  primarily 
designed  to  promote  the  public  welfare. 

These  standards  represent  the  OCC's 
long-standing  policies  for  CDC  and  CD 
proiect  investments,  and  are  also 
consistent  with  authorizing  legislation 
for  federal  community  devalopment  and 
small  business  assistance  programs. 
Hijasmg.  jobs,  and  services  for  low-  and 
moderaie-income  families  and 
com m unities  are  specifically  included 
in  the  wording  of  12  U.S.C.  24 
(Eieveiith)  describing  public  welfare. 
The  OCC  believes  that  small  businesses, 
including  minority-owned  small 
businesses,  are  the  priman'  providers  of 
jobs  and  f-srvices  for  k, a-  s;,.i  moderate- 
incom.e  ccmmunities  and  fa:Tiilies,  and 
that  diey  often  face  barriers  to  capital 
access  not  faced  by  large  companies. 
These  firms,  tlierefore,  should  also  be 
among  the  bonefic.Q.-ie>  of  economic 
revitalization  proRram.^  r:;,'i.:  h1  by 
national  bink  CZX":  ar, d  CT)  pri  c.  t 
investments 

The  purpose  of  the  requirement  for 
community  involvement  in  CDCs  and 
CP  projects  is  to  ensure  that  the  public 
welfare  is  the  primary  focus  of  these 
investments  on  a  continuing  basis  and 
that  these  underldkings  are  not 
primarily  for  the  private  benefit  of  bank 
investors.  This  requirement  also 
promotes  the  partnerships  between  the 
comm'jnity.  bank,  and  governmental 
leaders  essential  to  CDC  or  CD  project 
success.  The  dedication  of  CDC  and  CD 
proiect  investment  profits  to  public 
welfare  aclivnties  would  also  ensure  that 
the  primary  focus  on  public  wc;*"are 


activities  is  ."^ 
term 


stained  over  the  long 


Investment  Limjts 

Proposed  §  24  4(b)  would  implement 
the  statutory  aggregate  maximum  level 
for  a  national  bank's  CDC  and  CD 
project  investments  under  12  U.S.C  24 
(Eleventh),  which  is  5  percent  of  the 
bank's  unimpaired  capital  and  surplus 
calculated  at  the  tim.e  of  investment. 
The  OCC  may  approve  exceptions  to  the 
aggregate  limit  on  a  case-by-case  basis, 
up  to  a  total  of  10  percent  of  a  bank's 
imimpaired  capital  and  surplus.  This 
can  be  done  only  upon  OCC's  finding 
that  the  investment  does  not  pose  a 
significant  risk  to  the  deposit  insurance 
fund  and  that  the  bank  is  adequately 
capitalized.  Per  project  investment 
limits  will  be  established  by  the  OCC  on 
a  case-by-case  basis,  except  for 
investments  that  are  eligible  for  the 
simplified  self-certification  process 
discussed  under  §  24.11(a). 

Because  CDC  and  CD  project 
investments  are  not  regular  bank  loans 
or  investments,  §  24.4(c)  discusses 
accounting  for  these  investments.  Most 
often,  CDC  and  CD  project  investments 
are  not  material  and  may  be  carried  on 
the  bank's  books  as  other  assets  at  cost. 
However,  if  the  CDC  or  CD  project  meets 
the  definition  of  a  significant  subsidiary, 
it  should  generally  be  consolidated  on  a 
line-by-line  basis.  Also,  if  the 
investment  is  in  a  partnership,  joint 
venture  or  unconsolidated  subsidiary 
over  which  the  bank  exercises 
significant  influence,  the  interest  should 
be  presented  as  an  interest  in  a  joint 
venture  or  associated  company  and 
accounted  for  under  the  equity  method 
of  accounting. 

fnun^sted  Liahiliiy  Pn  :'>it»,'«'d 

The  proposed  §  24.4(d)  repeats  the 
statutory  requirement  that  a  national 
bank  may  not  invest  in  a  CDC  or  a  CD 
project  if  the  investment  would  expose 
the  bank  to  unlimited  liability.  The 
statute  and  §  24.4(d)  reiterate  an  existing 
legal  precedent  which  has  long 
prohibited  national  banks  from 
becoming  involved  in  business  dealings 
that  expose  them  to  unlimited  liability. 
The  restriction  against  investing  in 
CDCs  or  CD  projects  that  would  expose 
a  bank  to  unlimited  liability  is  also 
reflected  in  §  24.13(b)(4).  which 
discusses  investments  in  real  estate 
limited  partnerships. 

Board  Policies  Required 


ne  proiH; 


s.  li  «)  :4.4(e)estabhshes 


that  ,t  ;s  the  responsibility  of  the  bank's 
b  .ard  of  directors  to  adopt  written 
policies  governing  CDCs  and  CD 
proiwrts  CIX"  and  CD  project  policies 


generallv  «  birf  «.s  subjects  including 
compliai,  i-  V.  .!h  regulatory 
requirements,  the  evaluation  and 
achievement  of  CDC  and  CD  project 
goals,  and  the  management  of  CDC  and 
CD  project  investments.  The  OCC 
believes  that  this  provision  will  enhance 
bank  community  development  efforts 
and  help  ensure  that  investments  are 
primarily  designed  to  promote  the 
public  welfare  and  are  consistent  with 
safe  and  sound  banking  practices. 

Review  Requirements  for  CDC  and  CD 
Proiect  Investments 

The  proposed  §  24.11  explains  which 
CDC  and  CD  project  investments  the 
bank  may  make  without  prior  OCC 
review  and  which  require  prior  OCC 
approval.  The  OCC  believes  this 
proposal  would  significantly  streamline 
OCC's  current  approval  process  for  CDC 
and  CD  project  investments  to  eliminate 
prior  OCC  review  for  approximately  80 
percent  of  CDC  and  CD  project 
investments. 

Investments  not  covered  in  §  24.11(b), 
may  be  made  without  prior  OCC 
approval.  For  these  investments,  the 
dec  would  require  that  the  bank  submit 
a  brief  letter,  a^er  the  investment 
commitment  is  made,  to  certify 
compliance  with  OCC's  published 
standards  for  investments  that  are  not 
subject  to  prior  review  and  with  12 
U.S.C.  24  (Eleventh).  The  letter  would 
also  provide  the  per  project  and 
aggregate  investment  amounts, 
including  the  applicable  percentage  of 
capital  and  surplus  represented  by  each. 
This  self-certification  requirement 
would  enable  the  OCC  to  identify 
efficiently  the  banks  that  are  making 
these  investments,  monitor  investment 
limitations,  and  plan  any  examinations 
necessary  to  supervise  CDC  and  CD 
project  investments. 

OCC  prior  review  and  approval  is 
required  for  any  CDC  and  CD  project 
investment  covered  in  §  24.11(b).  Any 
bank  that  has  supervisory  problems  and 
meets  the  specific  criteria  in 
S  24.11(b)(1)  must  submit  CDC  and  CD 
project  investments  for  OCC  approval. 
OCC  approval  is  needed  because  CDC 
and  CD  project  investments  are  not 
regular,  bankable  investments.  Taey  are 
not  readily  marketable,  and  generally 
have  very  different  conditions  or 
structures  and  longer  terms  than  bank 
financing.  In  addition,  many  community 
development  activities,  such  as  the 
redevelopment  of  distressed  area  real 
estate,  equity  investments,  or  technical 
assistance  to  small  businesses,  require 
more  management  attention  and 
involvement  than  other  regular  bank 
investments  of  a  similar  amount. 
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The  OCC  believe*  that  CDC  and  CD 
project  investments  can  be  made 
successfully  by  most  banks,  providtKi 
adequate  management  attention  is 
devoted  to  oversight.  However,  when 
bank  management  is  necessarily  focumd 
on  resolving  supervisory  problems,  QX' 
or  CD  project  icvestments  are  more 
likely  to  adversely  affect  the  safety  and 
soundness  of  the  bank.  For  these 
reasons,  the  OCC  would  evaluate  in 
advance  whether  a  bank  which  had 
supervisor)'  problems,  as  spwci.^.Mci  :n 
S  24.11(b)(1),  was  in  a  position  t  j 
undertake  a  proposed  CDC  or  CD  project 
investment. 

For  banks  with  more  than  S 1 00 
million  in  assets,  an  investment  in  one 
CDC  or  CD  project  that  exceeded  2 
percent  of  its  unimpaired  capita]  and 
surplus  would  require  CKX  approval  in 
advance.  The  OCC  does  not  wi.-ih  to 
establish  a  single,  mandatory 
investment  amit  for  individual  CDC  or 
CD  project  investments  below  the  5 
percent  statutory  a^j?re^a(e  limit. 
However,  large  investments  in 
individxial  CDCs  or  CD  projects  havtj  not 
previously  been  permitted,  and  the 
statute  requires  OCC  to  establish  per 
project  Investment  limits  for  a  national 
bank.  Therefore,  the  OCC  proposes  that 
it  consider  and  decide  in  advance  anv 
CDC  or  CD  project  investment  that 
exceeds  2  percent  of  a  bank's 
unimpaired  capital  and  surplus  on  a 
case-by-case  basis.  The  OCC  would 
approve  the  project  investment  amount 
based  on  the  information  in  the 
investment  proposal  and  the  ban  is 
condition. 

The  OCC  believes  that  banks  with 
assets  that  do  not  exceed  $100  milli  n 
should  not  be  covered  by  this 
requirement  that  individual  investments 
in  CDCs  and  CD  projects  over  2  peirent 
be  approved  in  advance.  The  existing  2 
percent  per  protect  limit  in  I.R.  7  -480 
has  frequently  restr.cted  small  bank.s' 
ability  to  make  even  small  CDC  and  CD 
project  investments  that  would  have  h 
positive  impact  on  their  commrmiM»s 
Therefore,  to  facilitate  small  bank 
investments,  this  proposal  would  pHrrrut 
small  banks  to  m-ake  individual 
investments  that  are  consisten*  wit" 
SS24.4,  24.11  and  24  13  up  to  a  5 
percent  maximum  without  prior  OCC 
approval.  All  national  banks,  ref?ard!ess 
of  size,  would  be  required  to  seek  prior 
OCC  approval  for  investments  that 
would  cause  their  aggregate  investments 
to  exceed  5  percent  of  their  unimpaire<i 
capital  and  surplus. 

The  OCC  behevea  that  CDC  and  (D 
project  investments  that  would  be 
covered  by  S  24.11  ib)(4)  and  would 
require  prior  OCC  approval  frequently 
would  isvolve  complex  legal,  policy 


and  supervisory  issues  and  be  more 

iikeiy  to  raise  issues  of  liability  and 
public  welfare 

For  exan-.pie  thu  prop<>sed  rule 
provides  that,  under  very  limited 
( irctimstances,  the  OCC  would  consider 
a  b<ij.k  s  proposal  to  transfer  properties 
rieid  by  the  bank  as  'other  real  estate 
1  wnrtd"-  (OREO)  to  a  CDC  or  CD  project 
in  which  it  has  or  will  have  an 
ownership  interest  Such  a  transfer  of 
OREO  must  meet  all  the  OCC's 
standards  for  CDC  or  CD  project 
investments  and  requirements  for  legal 
dive.stiture  The  bank  would  have  to 
submit  any  OREO  transfer  to  the  OCC 
f'ir  Dr.or  apiproval 

iVie  proposed  rjie  also  requires  that 
a  bank  submit  for  prior  OCC  approval 
any  investment  that  involves 
organiziUinnal  structures  and  activities 
other  than  those  that  are  published  in 
§  24.13  of  this  rule.  Section  §  24.13 
includes  a  variety  of  structures  and 
public  welfare  artivi'ies  that  the  OCC 
has  traditionally  approved  for  CDCs  and 
CI]  projects 

For  investments  reouiring  prior  OCC 
approval,  a  bank  would  submit  a  written 
investment  proposal  to  the  Community 
Devfliopment  Division  in  Washington, 
DC  The  bank  would  be  able  to  proceed 
virith  the  in  vestment  after  30  days, 
unless  otherwise  notified  by  the  OCC. 

Stmctures  and  Activities  Eligible  for 
Self-Certification 

The  proposed  §  24.13  provides  a  list 
f  natmnai  banlt  CDC  and  CD  project 
ors^a.iizational  structures  and  activities 
that  are  eligible  for  the  self-certification 
prrxess.  Banks  could  make  investments 
without  prior  OCX  approval  provided 
tne  conditions  m  §§  24.4,  24.11  and 
24.13  are  met.  However,  §  24.13  would 
not  preclude  investments  in  other 
structures  and  activitips  which  would 
have  to  t)e  submitted  for  prior  OCC 
review  and  approvai  Tha  OCC's 
Community  Developmont  Division  in 
W-iahinju^on,  DC.  is  available  to  consult 
with  national  Ijanks  and  assist  them  in 
determining  if  OCC  roviisn  is  required. 
In  addition,  as  the  OCIZ  develops 
experience  with  strurti^res  and  activities 
not  Inrluderi  in  5  24  13.  the  OCC  will, 
from  time  to  time  supplement  the  list 
by  revising  this  section  of  the  rule. 

Examination,  Records  and  Remedial 
Action 

Hie  pr^iposed  §  24  21  states  that  the 
(XT,  B,t3mines  national  bank  CDC  and 
CD  prtiie'.t  investments  and  that  a  bank 
must  keep  records  sufficient  to 
demonstrate  compliance  with  this  part. 
in  addition,  if  the  OCC  finds  a  violation 
of  law  or  regulation  or  determines  that 
the  investment  is  inconsistent  with  the 


safe  and  sound  operation  of  the  bank, 
the  OCC  win  require  remedial  action 

Request  for  Comntenta 

The  Comptroller  of  the  Currency 
invites  comments  on  any  aspect  of  this 
proposal.  The  OCC  is  particularly 
interested  in  comments  from  the 
industry  and  the  public  on: 

1  Whether  the  public  welfare  criteria 
in  §  24  4  are  adequate  and  appropnate. 

2.  Whether  the  list  cf  organizational 
structures  and  activities  in  §  24.13  is 
clear. 

3  Whether  the  proposal  to  eliminate 
prior  OCC  review  of  investments  that 
meet  the  criteria  in  §§  24.4  and  24  11 
and  §24.13  will  benefit  banks  and 
promote  more  investments. 

The  OCC  also  encourages  ccm.ment.s 
on  whether  the  guidance  in  these 
sections  is  adequate  for  bank 
management  to  determine  if  prior  OCC 
approval  is  required  for  investments. 

Regulatory  Flexibiiity  Act 

It  is  hereby  certified  that  tliis 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles.  Accordingly,  a 
regulatory  fiexibility  analysis  is  not 
required.  All  banks,  especially  small 
banks,  should  benefit  to  some  degree  if 
this  proposal  is  adopted  as  a  final  rule. 
This  rulemaking  will  permit  larger 
investments  in  CDCs  and  CD  projects 
and  also  enable  investments  to  be  made 
on  an  expedited  basis.  This  should 
improve  the  long-term  health  of  \he 
participating  banks'  market  areas. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  "major  niie"  as 
defined  in  E.O.  12291  and  a  regulatory 
impact  analysis  is  not  required.  The 
proposal  imposes  only  iDinimal  costs 
dnd  burdens  and  is  necessary  to  enj^u.^e 
bank  safety  and  soundness.  The  overall 
impact  of  the  proposal  will  not  be 
significant. 

PapeiTivork  Reduction  Act 

Tlie  collections  of  infomelion 
contsiaed  in  this  notice  of  propotad 
rulemaking  have  been  submitted  to  the 
Office  of  Mansgement  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U  S.C.  35G4th)).  Comments  on  the 
collections  of  information  contained  in 
this  notice  of  proposed  rulemaking 
should  be  sent  to  the  Comptroller  of  the 
Currency,  Legislative.  Regulatory  and 
hitemational  Activities  Division,  250  E 
Street  SW.,  Washington,  EX:  20219,  with 
a  copy  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project, 
Washington,  DC  20503.  The  collections 
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of  information  in  this  proposed 
regulataon  are  in  12  CFR  24.11.  This 
information  is  needed  to  promote  the 
safety  and  soundness  of  national  banks 
and  compliance  with  law.  This 
information  will  be  used  to  identif\ 
banks  making  CDC  and  CD  project 
investments,  to  plan  examination  and 
supervision  of  the  investments,  and  to 
conduct  prior  revaew  of  investments 
most  likely  to  raise  legal,  policy,  or 
safety  and  soundness  concerns 

The  OCC  estimates  that  300  for-profit 
institutions  will  file  investment 
proposals  or  certifications  annually  The 
average  burden  will  be  approximately 
18  hours  per  participating  bank 
Depending  on  whether  the  investment 
requires  prior  ^ev^ew  and  approval  or 
only  a  letter  of  self-certification,  the 
actual  burden  per  bank  is  estimated  to 
range  from  approximately  one  hour  for 
a  letter  to  five  hours  for  a  complete 
investment  propo,';al  Estimated  total 
annual  reporting  burden  for  12  CFR  pa.^t 
24:  540  burden  hours 

List  of  Subjects 

12  CFR  Part  7 

Qtfdit,  Insurance,  Investments, 
National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 
Surety  bonds 

:2  CFR  Part  24 

Community  development.  Credit, 
Investments,  National  banks.  Reporting 
and  recordkeeping  requirements. 

.\uLhority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  title  12,  chapter  I.  of  the  Code 
of  Federal  Regulations  is  propose<i  to  be 
amended  as  follows: 

PART  7— {AMENDED] 

1  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority':  12  U  S.C.  1  et  seq.,  93a. 

17.7480    [Rsmov*dl 

2.  Section  7.7480  is  removed 

3.  A  new  part  24  is  added  to  read  as 
follows: 

PART  24— COMMUNITY 
DEVELOPMENT  CORPORATION  AND 
PROJECT  INVESTMENTS 

Sec 

24  1   Authority,  purpose,  and  policy. 

24.2  Definitions. 

24,4  Gjmmunity  development  corporation 

and  community  development  project 

investments. 
24  11  Community  development  corporation 

and  community  development  protect 

investment  certification  and  approval 
24  13  Structures  and  activities  eligible  for 

the  certification  process. 


Sec 

24.21  Exammauon,  records  and  remedial 
action 
Authority:  12  U  SC.  24  (Eleventh),  93a. 

161,  481  and  1818 

§24.1     Authoftty,  purpo»«  and  policy 

(aj  Autbonty  The  requirements 
contained  in  this  part  are  eulhoriz.t*,i 
under  12  US  C  24  (Eleventh),  93a.  161. 
481  and  1818 

Ihi  Purpoae.  This  part  implements  12 
U.SC,  24  [Eleventh!  and  permits 
national  banks  to  make  inveslme;,;s  in 
and  loans  to  community  development 
corporations  (CDCs)  and  community 
developm.ent  protects  [CD  projects), 
consistent  with  safe  and  .sound  banking 
practices.  It  provides  the  standards  that 
will  be  used  by  the  Office  of  the 
Comptroller  of  the  Currentry  (OCC)  to 
determine  whether  an  investment  is 
designed  primarily  to  promote  the 
public  welfare.  It  also  describes  CXX's 
approval  process,  which  provides  for 
prior  OCC  approval  of  specified 
investments,  but  which  enables  the 
maionty  of  thiese  investments,  which 
meet  established  conditions,  to  be  made 
wiiliout  prior  CXX  approval. 

(c)  Policy  (li  The  OCC  encourages 
each  national  twnk  to  make  efforts, 
consistent  with  its  capabilities  and 
condition,  to  address  local  community 
development  needs,  and  to  promote 
economic  growth.  The  OCC  believes 
that  one  effective  way  for  many  national 
banks  to  address  tho.se  needs  is  by 
making  CDC  and  CD  projed 
investments,  consistent  with  the  safe 
and  sound  operation  of  the  bank. 

(2)  CDC  and  CD  project  investments 
should  supplement  bankable  lending 
programs  and  services  offered  by  the 
bank  in  the  regular  course  of  business  to 
help  meet  community  credit  needs,  CDC 
and  CD  proiect  investments  are  not 
regular  bankable  loans  or  investments. 
Under  this  part,  national  banks  can 
undertake  community  development 
activities,  sucii  as  equity  investments  in 
real  estate,  equity  and  special  debt 
mvestmients  in  small,  new  companies, 
or  the  renovation  of  neighborhood 
comnien:;iaI  or  residential  properties, 
that  are  permitted  only  if  they  primarily 
Serve  the  public  welfare. 

124.2     Definitions 

{aj  Adequately  capitalized.  For 
purposes  of  this  part,  a  national  bank  is 

adequately  capitalized  if  the  bank  meets 
Llie  definitional  requirements  for  "well- 
caoitalized"'  or  "adequatelv  capitalized" 
in"l2CFR6  4ihi 

(b)  Bankable  m.eans.  with  reference  to 
lending,  a  loan  made  in  the  ordinary 
course  of  business,  on  a  sound  basis  in 
confonnance  with  a  bank's  normal 


es 


underwriting  standards  ami  ler-,il:r,g 
policies:  and,  with  reference  tc 
i.'-.vestments,  an  investment  tna'  Sh\. 
swurities  eiigitfih'v  stanaaras 
estatjwsheii  for  investments  by  national 
'■,a.':KS  :.:,:,1ti'  *,;.(.  --';  v  ,<iion«  of  12  U.S.C 
24  iSe>t);;t;,:  boo  \2  (.FRpart  1. 
(c)  Community  development 
corporation  (CDC)  means  a  corporate 
entity  established  by  one  or  more 


financial  institutions  or 


ancial 


institutions  and  other  investors  or 
members,  and  operating  for  the  primary 
purpose  of  housing  development, 
economic  growth  and  revitalization, 
small  and  minority  business  creation, 
and  other  community  development 
initiatives.  A  CDC  o;  .rhHfi  within  « 
defined  neighborhoi:    •  area. 


including,  for  exam  \ 


and 


moderate-income  areas,  and 
govemmentally  designated 
redevelopment  areas,  cities,  towns, 
counties,  or  states. 

(d)  Communifydeve/op/nen( 
corporation  subsidiary  (CDC  subsidiary) 
means  a  CDC  that  is  a  subsidiary  of  a 
national  bank  and  which  is  majority- 
owned  by  that  national  bank  or  a  CDC 
which  is  majority-owned  by  a  national 
bank  and  its  affiliates. 

(e)  Community  development  project 
(CD  project)  means  a  specific  project  in 
a  particular  location,  such  as  a 
neighborhood,  town,  county,  or  state, 
the  primary  purpose  of  which  is  the 
economic  improvement  of  that  area  or 
the  provision  of  housing  for  low-  and 
moderate-income  persons  in  that  area.  A 
CD  project  investment  funds  the 
development  or  renovation  of  one  or 
more  specified  residential  or 
commercial  properties  in  a  manner 
consistent  with  community  and 
governmental  revitalization  plans. 
National  bank  loans  or  special  debt 
investments  to  support  community- 
based  development  organizations  (such 
as  those  controlled  by  community 
residents,  businesses  and  governments) 
are  also  CD  project  investments. 

(f)  Low-  and  moderate-income  areas 
or  communities  means  areas  where  at 
least  51  percent  of  the  residents  are  low- 
and  moderate-income  persons  and 
families. 

(g)  Low-  and  moderate-income 
person(s)  and  families  means 
individuals  and  families  whose  incomes 
do  not  exceed  80  percent  of  the  median 
income  of  the  area  involved,  as 
determined  by  the  Secretary  of  the  U.S. 
Department  of  Housing  and  Urban 
Development,  with  adjustments  for 
smaller  and  larger  families.  In 
conjunction  with  this  term,  the  area 
involved  shall  be  determined  in  the 
same  manner  as  an  area  is  determined 
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for  purposes  of  lower- income  housing 
assistanca  under  42  US  C.  1437f. 

(h)  Mmonty-owned  small  businesi-es 
means  small  businesses  as  derinfxj  m 
§  24  2f  |]  that  are  ma)ontyov/ned  by 
members  of  muionty  groups  or  by 
women 

(i)  S:^.ificani  nsi  to  the  deposit 
ins-utnnce  fund  shall  be  v:nderstood  to 
be  present  whei.e\9r  there  is  a  high 
pr-bability  tha'  ar:y  insurance  fund 
admi-ister&d  by  the  Federal  Deposit 
Insuratic  e  Ccrporstion  shall  suffer  a 
less. 

(:!  Small  oi"ijr;ess'-'>"  j^«ahs  businesses 
that  are  smalirfr  than  ;ha  rseximuni  size 
eligibility  slaiidards  asiabished  by  the 
Small  Business  Admin. fit-ation  (SBA) 
for: 

(1)  The  Small  BL^suidss  irivestment 
Company  and  Development  Company 
Programs,  which  ar«  ssf  forth  In  13  CTR 
121  802ia)(2l.or 

[Z]  The  SBA  ser'..on  7(a)  loan  and 
S^jarentee  pn^'gram  which  are  set  forth  in 
13  (TR  121  601. 

1 34.4    Communtty  d«v«iop<^*<it 
corporatkm  and  ooMununtty  <l»v«*opn>«nt 
pfojact  lnw««tm«nts. 

(a)  Permitted  public  welfare 
investments  S'jmect  to  the  provisions  of 
§  24.11   a  national  banit  may  iTiake  an 
equity  or  debt  mvest.nent.  including  a 
lean  that  is  not  banitsble.  in  a  CDC  or 
CD  pmiect  that  is  designed  primarily  to 
promote  the  public  welfare  Th»^  OCC 
will  consider  a  CL)C  and  CI)  projwrt 
investment  to  be  pnrnanly  designed  to 
promote  the  P'jd:!c:  wo;fara.  if  all  of  the 
foilowing  CTi'ena  ar«  m.et 

(1)  The  ir-vestmct  pr.n'arily  benefits 
low-  and  moderate- income  persons  and 
families  or  small  businesses,  including 
minority-owned  sm.all  businesses; 

(2)  The  investment  addresses  one  or 
more  demonstratHd  rommunity 
devoiopment  needs  :n  a  community 
served  by  the  bank,  including  the  needs 
of  low-  and  m-ode<rate-inrcme  areas  or 
commani::r',>,  or  jio'.'emmf>nlaIly 
designated  redevelopment  areas  (such 
as  by  providins  housing,  services,  or 
jcbsl; 

(3)  Thers  is  nr  nbank  community 
invol  vemtj.-t  in  the  CDC  or  CD  project, 
including  representatives  of  the  affected 
govemm.ental,  housing,  or  small 
business  sectors  and,  for  a  CDC 
ccntroLed  oy  one  or  more  national 
bank,  su<.h  invjlvement  is  evidenced  in 
the  ccmpoSiJion  of  the  GDC  board  of 
directors;  and 

(4)  The  promts  and  dividends  received 
by  the  bank  from  the  CDC  or  CD  project 
investment  are  devoted  to  activities  that 
primarily  promote  the  public  welfare 
and.  In  the  case  of  a  for-profit  CDC 
controlled  by  one  or  more  nalioruil 


hanks,  ar^  ninvostfid  m  the  CDC  during 
lis  first  three  years  of  operation 

(b)  Investment  limits.  A  national 
bank's  investments  under  this  pert  may 
not  exceed  5  percent  of  its  unimpeinyi 
capital  and  surplus,  except  that  the  OCC 
may.  on  a  case-by-case  basis,  and  as 
described  in  S  24.11.  approve 
investments  not  exceeding  10  percent  of 
a  bank's  unimpaired  capital  and 
surplus. 

(c)  Accounting  for  CDC  and  CD 
project  investments.  The  instructions  for 
Consolidated  Reports  of  Condition  and 
Income  published  by  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC  Instructions)  provide 
guidance  for  regulatory  accounting  and 
reporting  for  investments  in  subsidiaries 
and  similar  entities.  A  copy  of  the 
FFIEC  Instructions  may  be  obtained 
from  the  National  Technical  Information 
Service.  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  The  follovdng  guidance  is 
provided  for  national  bank  investments 
in  CDC  and  CD  project  investments 
consistent  with  the  FFIEC  Instructions; 

(1)  Generally,  a  bank's  investments  in 
CDCs  and  CD  projects  involve  a  limited 
ownership  percentage  and  are  not 
material.  As  a  result,  these  investments 
may  be  recorded  as  "other  assets"  at 
cost. 

(2)  If  the  CDC  or  CD  project  meets  the 
definition  of  a  significant  majority- 
owned  subsidiary  in  the  FFIEC 
Instructions,  it  should  generally  be 
consolidated  on  a  line-by-line  basis. 

(3)  If  the  investment  is  a  o'^fnership. 
joint  venture,  or  unconsolidated 
subsidiary  over  which  the  bank 
exercises  significant  influence,  the 
interest  should  be  presented  as  an 
investment  in  a  joint  venture  or 
associated  company  and  accounted  for 
under  the  equity  method  of  accounting. 

(d)  Limited  liability.  A  national  bank 
shall  not  make  a  CDC  or  CD  project 
investment  if  that  investment  would 
expose  the  bank  to  unlimited  liability. 

(e)  CDC  and  CD  project  policies.  The 
bank's  board  of  directors  shall  adopt 
written  policies  governing  CDC  and  CD 
project  investments.  dX^  or  CD  project 
policies  usually  address  such  matters  as 
regulatory  compliance,  evaluation  and 
achievement  of  CDC  and  CD  project 
goals,  and  effective  CDC  or  CD  project 
management. 

§24.11     Conmu'Mty  O«v«iiop<n«n{ 

piOf^ct  in.e«im«rit  cai "lit Ication  and 
aoprovsl. 

(a)  /nvestoients  not  requirir.g  pnor 
review.  (1)  Any  investment  where  prior 
OCC  approval  is  not  required  under 
S  24.11(d)  may  be  made  without  pnor 


noti.'ication  to,  or  apprcvel  by,  me  0<X 
However,  within  10  days  after  the 
investment  is  madrt,  the  national  b»nk 
shall  sabm.it  a  letter  of  rertifi;:ation  \o 
*he  Comptroller  of  t.^ie  Currency. 
Comm.iinity  Developm-jnt  Division, 
\V9jhingtcn.  DC  22:19. 

(2)  The  letter  of  certification  must 
indicate  that  the  bark's  investmient 
meets  the  requirtments  of  this  part,  end 
is  not  subject  to  prior  OCC  review.  The 
letter  of  certification  must  also  include: 

(i)  The  name  of  the  CDC  or  CD  project: 

(ii)  The  per  project  and  aggregate 
investment  amounts:  and 

(iii)  The  applicable  percentage  of 
unimpaired  capital  and  surplus  for 
each. 

(b)  Investments  requiring  prior  OCC 
approval.  A  national  bank  shall  submit 
an  investment  for  any  planned  CDC  or 
CD  project  investment  to  the  OCC  for 
prior  review,  if  any  of  the  conditions  in 
paragraphs  (b)  (1)  through  (4)  of  this 
section  exist: 

(1)  The  national  bank: 

(i)  Has  a  composite  rating  of  3,  4  or 
5  under  the  Uniform  Financial 
Institutions  Rating  System;  or 

(ii)  Is  covered  by  an  informal  or 
formal  enforcement  action;  or 

(iii)  Is  not  adequately  capitalized  es 
defined  in  §  24.2(a); 

(2)  The  national  bank  has  more  than 
$100  million  in  assets  and  plans  to 
make  one  or  more  investments  in  a 
single  CDC  or  CD  project  that  will  total 
an  amount  that  exceeds  2  percent  of  its 
unimpaired  capita!  and  surplu.';: 

(3)  The  national  bar.k  proposes  to 
make  a  CDC  or  CD  project  investment 
that  would  cau.se  its  8R,srp^ata 
investments  in  ail  CDCs  or  CD  projects 
to  exceed  5  percent  of  its  unimpaired 
capital  and  surplus,  or  proposes 
subsequent  investments  over  5  percent: 
or 

(4)  The  proposed  CDC:  or  CD  project 
investment  falls  in  one  of  the  following 
four  categories: 

(i)  The  investment  is  in  a  de  novo 
CDC  subsidiary  or  is  in  a  CDC 
controlled  by  one  national  bank  and  its 
affiliates; 

(ii)  The  investment  involves  the 
transfer  of  properties,  carried  on  the 
bank's  books  as  "other  real  estate 
owned"  (OREO),  to  a  CDC  in  which  the 
bank  has  or  will  have  an  ownership 
interest  (which  the  OCC  will  consider 
only  under  limited  circumstances  as 
stated  in  §  24  11{e){iii)); 

(iii)  Th>.'  investment  provides  funds 
for  prnja.ts  in  a  state  outside  the  state 
where  the  bank  is  located;  or 

(iv)  The  investment  will  be  in  a 
structure  or  support  activities  other  ir.an 
those  that  the  OCC  has  included  in 
§24.13. 
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(c)  Optional  rp\'^ew.  A  national  bank 
rr.ay  request  CXX  review  and  approval 
cf  investrpent  proposals  for  investments 
not  covered  under  §  24  n(bl 

(d)  CDC  or  CD  project  investment 
proposals.  (1)  A  national  bank  shall 
submit  an  investment  proposal  for  ary 
investment  covered  in  <i  24  li;bi  to  the 
Office  of  the  Comptroller  of  the 
Curreno,-,  Community  Devei:iprnent 
Division,  Washington.  DC  2-.!JTi 

(2)  A  national  bank  shall  inv,.ivJe  in 
its  CDC  or  CD  project  investment 
proposal  a  discussion  of: 

(ij  How  the  investment  meets  the 
requirements  of  this  part, 

(ii)  The  organizaUonal  structure  and 
type  of  investment; 

(iii)  The  planned  activities;  and 

(iv)  The  per  project  and  aggregate 
investment  amounts,  including  the 
applicable  percentage  of  unimpaired 
capital  and  surplus. 

(e)  OCC  approval  of  investments.  (1) 
The  OCC  may  consider  any  information 
svaUable  in  its  decisions  regarding  CDC 
and  CD  project  investment  proposals. 
The  OCC  generally  will  consider  factors 
such  as 

;.)  Whether  the  proposal  meets  the 
requirements  of  this; 

uO  Whether  the  investment  is 
consistent  with  Uie  safe  and  sound 
operation  of  the  bank, 

{iii;  If  an  OREO  transfer  is  proposed, 
whether  the  primary  public  welfare 
benefits  of  the  transfer  are 
demons'crated:  whether  the  transfer 
meets  OCC  requirements  for  divestiture; 
whetlier  all  supervisorv'  concerns 
regarding  the  transfer  are  addressed;  and 
whether  other  factors  the  OCC  mav 
consider  relevant  are  addressed  and 

(iv)  Whether  the  investment  is 
consistent  with  other  requirs'ments  and 
pohcies  of  the  OCC, 

[2]  I'nless  otherwuse  notified  by  OCC, 
the  bank  may  make  the  proposed  CDC 
or  CD  project  investm.ent  after  30  days 
from  the  date  the  OCC  receives  thr> 
bank's  investment  proposal.  The  OCC 
will  provide  written  notice  to  the  bank 
to  indicate  receipt  of  the  proposal. 

(3)  The  OCC.  by  notifying  the  bank, 
may  ex'find  the  30-day  period.  If  so 
i.Gtified,  the  bank  may  make  the 
investment  only  with  the  written 
approval  of  the  OCC. 

(4)  Notwithstanding  §  24  1  ue)(2),  a 
bank  m»ust  obtain  explicit  written 
approval  from  the  OCC  for  any  CDC  or 
CD  project  investment  that  causes  a 
bf^nk's  a;;^regate  investments  under  this 
pdrt  to  exceed  5  pe.xent  of  its 
unimpaired  capital  and  surplus,  and  for 
cmy  subsequent  investment  in  excess  of 
that  amount.  The  OCC  will  approve 
investments  only  for  adequately 
capitahzed  banks  as  defined  in  §  24,2fa] 


and  only  those  tliat  do  not  pose  a 
sipnificant  nsk  to  the  deposit  insurance 
fund  as  dei~ned  in  S24.2(i). 

[5]  The  OCC  may  impose  one  or  more 
conditions  in  connection  with  its 
approval  of  a  CDC  or  CD  project 
investment 

§  24.1 3     Structures  ».-!d  acttvit^M  •HgiDl* 
fof  Ln«  certification  proces*. 

(a)  En^.Uie  slructuies  and  activities, 
(1)  This  section  describes  CDC  and  CD 
project  organizational  structures  and 
activities  that  are  referred  to  in 
S24.11(b)(4)(iv).  If  consistent  with  other 
requirements  of  §§  24.4  and  24.11,  a 
bank  may  make  these  investments 
without  prior  notice  to  or  approval  by 
the  OCC. 

(2)  The  OCC  will  propose  revisions  to 
S  24.13,  from  time  to  time,  to  add  new 
CDC  and  CD  project  structures  and 
activities  to  those  that  are  eligible  for 
the  certification  process  of  §  24.11(a). 

(b)  Eligible  structures.  The  structures 
listed  in  this  paragraph  (b)  are  eligible 
structures  for  the  certification  process 
under  §  24.11(a):  (1)  A  for-profit  or 
nonprofit  multibank  CDC,  provided  the 
CDC  is  not  a  CDC  subsidiary  as  defined 
in  §  24.2(d); 

(2)  A  CDC,  either  for-profit  or 
nonprofit,  with  bank  and  or  nonbank 
investors,  that  meets  the  requirements  of 
this  part,  established  by  formal  action  of 
a  state  or  a  general  unit  of  local 
government  or  by  governmental 
agencies  delegated  that  authority  by 
action  of  the  state  or  local  government; 

(3)  A  nonprofit  community-based 
development  organization  that  meets 
the  requirements  of  §  24.4  (such  as  those 
primarily  controlled  by  community 
residents,  businesses  and/or 
governments  in  the  target  area);  and 

(4)  A  real  estate  limited  partnership 
operating  only  in  the  state  where  the 
bank  is  located  that  qualifies  for  the 
Federal  low-income  housing  tax  credit 
program  and  is  managed  by  a  nonprofit 
general  or  co-general  partner.  Such  a 
real  estate  limited  partnership  must  be 
structured  to  limit  the  bank's  liability  to 
an  amount  not  exceeding  the  bank's 
capital  investment  and  any  specific 
contingent  liabilities,  to  avoid  bank 
participation  in  the  control  of  the 
business  of  the  partnership,  and  to 
reflect  steps  taken  by  the  bank  to  strictly 
limit  its  activities  within  the  limited 
partnership,  consistent  with  state  law, 
so  that  it  clearly  maintains  its  limited 
partner  status. 

(c)  Eligible  activities.  (1)  Activities 
that  are  eligible  for  the  certification 
process  under  §  24, 11(a)  and  that  may 
be  imdertaken  through  CDCs  or 
community-based  development 
organizations  listed  under  paragraphs 


(bill)  through  (b)(3)  of  this  section 
include: 

(i)  Acquiring,  developing, 
rehabiUtating,  managing,  and  selling  or 
renting  housing  designed  primarily  to 
benefit  low-  and  moderate-income 
residents  of  the  bank's  community,  or 
providing  equity  or  debt  financing, 
including  loans,  to  promote  such 
housing  activities,  provided  the 
financing  is  not  bankable; 

(ii)  Providing  equity  financing,  loans, 
or  loan  guarantees  that  are  not  bankable 
for  small  businesses,  including 
minority-owned  businesses,  to  stimulate 
economic  development  and  job  creation 
in  a  targeted  area; 

(iii)  Providing  technical  assistance 
services,  credit  counseling,  community 
development  research,  and  program 
development  assistance,  for  small 
businesses  including  minority 
businesses,  low-  and  moderate-income 
families  and  areas,  or  nonprofit 
commimity  development  corporations 
to  help  achieve  community 
development  goals; 

(iv)  Acquiring,  developing, 
rehabilitating,  managing,  and  selling  or 
renting  commercial  or  industrial 
properties,  provided  that: 

(A)  Each  property  is  in  a  low-  or 
moderate-income  or  govemmentally 
designated  redevelopment  area  and  is 
primarily  occupied  by  small  businesses, 
including  minority-owned  small 
businesses; 

(B)  Each  property  is  developed  in 
accordance  with  a  governmental  plan 
for  revitalization  or  development;  and 

(C)  The  private  market  is  not 
addressing  the  development  need. 

(v)  Investing  in  one  or  more  real  estate 
limited  partnerships  as  a  limited  partner 
to  support  projects  that  qualify  for  the 
Federal  low-income  housing  tax  credit 
program,  provided  they  are  located  only 
within  one  state  where  the  bank  is 
located  and  are  managed  by  a  nonprofit 
general  or  co-general  partner. 

(2)  Activities  that  are  eligible  under 
§  24.11(a)  for  the  certification  process 
and  may  be  undertaken  by  real  estate 
limited  partnerships  described  in 
paragraph  (b)(4)  of  this  section  include: 

(i)  Equity  investment  in  one  or  more 
low-  and  moderate-income  housing 
project(s)  qualifying  for  the  Federal  low- 
income  housing  tax  credit,  provided  the 
projects  are  within  one  state;  and 

(ii)  Equity  investment  as  a  limited 
partner  in  one  or  more  operating  limited 
partnerships  that  are  managed  by 
nonprofit  general  or  co-general  partners 
and  that  develop  low-  and  moderate- 
income  housing  projects  qualifying  for 
the  Federal  low-income  housing  tax 
credit,  provided  the  projects  are  within 
one  state. 
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1 24  J1     Ejumlnstion,  r«corda,  and 
rwncdM  actioo. 

(a)  Examinaliav.  SaUor.a:  na::*,  (JX"'. 
or  CD  prc;e<;t  mvestmen's  are  ^ovHrT-"(.: 
bv  the  exerr.;nt^*:o:i  rrov'S!  jr,«i  fif  12 
US  C^  481 

("b)  Heccr  's   Ever,'  ndtsC'ria!  ba;!»  s.'.all 
mair.t&:n  ir.  I's  f;!«s  infcrTria':ori 
adequdta  'o  demcn-strste  t.^at  it  »s  in 


coir.;  i'lr.'  f  a  ,;*■;  !h>^  requ:rf?rr:eKts  of 
this  i-in 

(c)  Remedial  action  If  the  OCC 

asr^"-^■^^  'h-,'  a  QXI  or  CD  project 
invebiiueii-  iS  .li  violation  cf  law  cr 
regulation,  is  inconsister  •  v\  :ih  ihe  safe 
and  sound  operation  of  &m  bank,  or 
poses  a  significant  lisk  'o  *jie  bank 


deposit  insurance  fund,  thp  national 
bank  shall  take  appropriate  remedifil 
action  as  determined  by  tfie  OCC. 

Dated  July  30,  1993 
Eugene  A.  Ludwig, 

Coir.ptrvllcr  of  the  Currency. 
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DEPARTUEHT  OF  EDUCATION 

34  CFR  Pan  361 
mN1820-AB13 

The  Stat*  Vocational  Rahabilltatlon 
Sarvlcaa  Program 

AGEMCY:  EJepartment  of  Education. 
ACTIOW:  NcLce  of  Proposed  Ralemaking. 

SUMMARY:  The  S^.retary  proposes  to 
amend  the  regulauons  xoveminx  'he 
Slate  Vcxjatior.ai  RehubilitaUon  .S^iA'.nas 
Program  These  proposed  regulations 
are  needed  to  implement  se<iion  12(d) 
of  the  Rehabiii'ation  Act  of  1973  (Act), 
as  amended  by  'he  Fehabilitation  Act 
Amendments  of  199Z  (1992 
Amendments)  S«rl!on  12»dj  of  the  .^.-.1 
requires  ihat  ihe  Se'j'etary  promulgate 
regulations  establishing  reqairwments 
for  the  impiem'jir.fltion  of  an  order  of 
.>ei*K:tion  fur  the  rtrtiipt  of  v(x;aiional 
rehabilitation  s«p*ir.es  An  order  of 
■ieiection  is  rw^uired  under  section 
t01la)!5)(Aiofthe  Act  if  a  designated 
Sta'e  unit  (DSUi  determines  that  it  is 
unable  tc  provide  services  to  all  eligible 
individuals  who  apply  for  services.  If  a 
DSU  establishes  an  order  of  selection,  it 
must  first  provide  ser. K:es  to 
individuals  vsith  the  most  severe 
disabilities  before  serving  other  eligible 
individuals  These  proposed  regulations 
are  nece&sarv  to  ensure  the  proper 
administrat.on  of  the  program  under  the 
mooified  eligibility  criteria  enacted  in 
the  1992  Amand.Tients. 
DATES:  Ccmmenis  must  be  received  on 
or  before  A'^gust  16,  1993. 
ADDRESSES:  Ml  comments  concerning 
these  proposed  regulations  should  be 
addres.sed  to  .Acting  Commissioner, 
Rehubiiitation  Seni:HS  .Administration, 
I'  S  Departme::'  of  Education.  400 
Marvlar.d  Avenue,  SVV  ,  room  3220. 
Marv  E  SwiUer  Bu.iding.  Washington, 
iDC  20202-2511. 

A  copy  of  any  comments  that  concern 
information  coileirtion  requirements 
should  ii'^o  he  sent  \o  the  Office  of 
Management  and  dudget  at  the  address 
listed  in  tne  Paperwork  Reduction  Act 
section  of  this  preamble 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Tillman,  U  S  Depa.lment  of 
Education,  400  Maryland  Avenue,  SW., 
room  3028.  Marv  E.'Sw:izer  Building, 
Washington  DC  20202-2735 
Telephone  ;2C2!  205-8303.  Deal  and 
hearing  impaired  individuals  may  call 
the  Federal  Inform.ation  Relav  Service  at 
1-^00-877-8339  between  8  am.  and  8 
p.m  ,  Eastern  time,  Monday  through 
Friday 

SUPPtEMENTARY  INFORMATION:  The  State 

Vocational  Rehabilitation  Services 


Program  is  a  State-administered 
p.'-ogram  that  provides  individualized 
vocational  rehabilitation  services  to 
eligible  indiviriials  with  disabilities. 
The  purpose  of  the  program  is  to  assist 
States  in  oper.qfing  a  comprehensive. 
coordinated,  effective,  efficient,  and 
accountable  program  for  vocational 
rehabilitation  designed  to  assess,  plan, 
develop,  and  provide  vocational 
rehabilitation  services  for  individuals 
with  disabilities  so  that  they  may 
prepare  for  and  engage  in  gainful 
einployment. 

The  program  is  an  important  element 
of  the  Department  s  strategy  for 
achieving  the  National  Eduraticn  Goals. 
The  program  addresses  Goal  5.  that 
every  adult  American — including 
individuals  with  disabilities — will 
possess  the  knowledge  and  skills 
necessary  to  compete  m  a  global 
economy  and  exercise  the  rights  ind 
responsibilities  of  citizenship. 

The  General  Accounting  Office  (GAO) 
conducted  a  review,  between  luly  1990 
and  February  1991 .  of  the 
implementation  of  the  order  of  selndion 
requirement.  The  GAO  found  that  5  of 
the  11  States  it  reviewed  Lhat  did  not 
establish  an  order  of  selection  used 
caseload  management  techniques,  e.g., 
reducing  outreach  efforts  or  instituting 
waiting  lists  to  limit  the  number  of 
applicants  if  resources  were  not 
available  to  serve  additional  clients  As 
a  result  of  these  findings,  the  GAO 
recommended  that  the  Rehabilitation 
Services  Administration  (RSA)  establish 
clearer  criteria  for  determining  if  and 
when  States  must  use  an  order  of 
selection.  RSA  developed  sub-regulatory 
pohcy  and  non-binding  guidance  in 
early  1992  to  address  the  GAO 
recommendations  and  advised  the  GAO 
that  it  would  consider  rulemaking  in 
this  area  after  the  reauthorization  in  late 
1992. 

As  a  result  of  the  1992  Amendments 
(Pub.  L,  102-569),  section  12(d)  of  the 
Act  now  requires  that  the  Secretary 
issue  regulations  on  the  requirements 
for  implementing  an  order  of  selection 
by  a  DSU.  The  Secretary  interprets  this 
statutory  charge  as  authorizing  the 
Department  to  issue  regulations  on  (1) 
the  process  for  determining  whether  a 
DSU  needs  to  establish  an  order  of 
selection;  (2)  the  timing  for  making  this 
determination;  (3)  the  requirements  for 
establishing  and  administering  an  order 
of  selection;  and  (4)  if  a  DSU  determines 
it  can  serve  all  eligible  individuals  and 
satisfy  all  program  requirements,  the 
required  content  of  its  explanation  in 
the  State  plan  of  how  it  will  be  able  to 
do  so. 

These  proposed  regulations  are 
necessary  to  ensure  the  proper 


administration  of  the  program  under  the 
modified  eligibility  criteria  enacted  in 
the  1992  Amendments.  Prior  to  the  19?i2 
Amendments,  a  DSU  was  required  to 
make  a  determination  that  an  individual 
had  a  reasonable  expectation  of 
benefiting  from,  services  Many 
individuals  wiih  severe  disabilities  were 
found  net  to  have  a  reasonable 
expectainm  of  ijenefiting  from  services 
and.  on  this  basis,  were  determined 
ineligible.  The  1992  Amendments 
provide  that  an  individual  with  a 
physical  or  mental  impairment  whc  has 
a  substantial  impediment  to 
employment  is  presunied  able  io  be.nefit 
in  terms  of  an  employment  outcome 
from  vocational  rehabilitation  services, 
unless  a  DSU  can  demonstrate  that  the 
individual  is  unable  to  benefit  from 
sen.  ices.  As  a  result  of  this  change, 
some  individuals  with  severe 
disabilities  who  were  previously 
dcK:lared  ineligible  for  services  because 
they  were  '.iund  unable  to  benefit  from 
services  will  be  determined  eligible, 
provided  there  is  a  determination  in 
accordance  with  section  102(a)(1)(B)  of 
the  Act  tha'  these  individuals  require 
vocational  rehabiUtation  services  to 
prepare  for,  enter,  engage  in,  or  retain 
gainful  employment.  The  Secretary 
b«!ifcves  that  these  proposed  regulations 
are  necessary  to  ensure  that  a  DSU 
carefully  considers  whether  it  has 
adequate  fi,sf;al  and  personnel  resources 
to  meet  a  potential  increased  demand 
for  sen.  u  es  or  whether  it  must  establish 
an  order  of  selection. 

Summary  of  Major  Provisions 

The  folio.vmg  is  a  summary  of  the 
major  regulatory  changes  in  these 
proposed  regulations.  The  summary 

distinguishes  between  regulatory 
p-ovisions  that  (i;  restate  statutory 
language;  il]  contain  interpretation.s  of 
statutory  text;  or  (3)  provide  standards 
and  procedures  for  the  program  that  are 
not  stated  in  the  statutory  text. 
Cc^nmenters  are  requested  to  direct 
thbir  com.ments  to  the  latter  two 
categories. 

Section  361.36(a)  General  Provisions 

•  Assurance  of  Ability  to  Serve  ail 

Eligible  Individuals 

If  a  DSU  determ.ines  that  it  is  able  to 
serve  al'  eligible  individuals,  it  vvould 
be  required  to  provide  such  an 
assurance  in  its  State  plan.  The 
assurance  woidd  be  supported  by  an 
explanation  of  how,  on  the  basis  of  the 
DSU's  projected  fiscal  and  personnel 
resources,  it  will  (1)  continue  to  provide 
services  to  all  individuals  currently 
receiving  services;  (2)  provide 
assessment  services  to  all  individuals 
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expected  to  apply  for  ser\"ices  in  the 
next  fiscal  year;  (3)  provide  sen'ices  to 
all  individuals  who  are  determined  to 
be  eligible  in  the  next  fi'ical  year,  and  :4i 
meet  ail  program  requirainents.  The 
explaiiation  would  implement  se<..-t)cn 
101iuj(5'j(A)  of  Lhe  Act.  whii.h  requires 
8  DSU  to  provide  an  explanation  of  the 
mprhods  bv  which  a  will  provide 
vocational  rehabilitation  services  to  all 


fh 


he  first  part  of  the  explanation 
would  demonstrate  that  a  DSU  has 
adequate  fiscal  resoun:es  to  prcvide 
services  to  ail  eligiaie  individuals  and 
sstisf}-  «li  program  requirement*;.  This 
explanation  would  include  (1)  the 
actual  numb-er  of  aiiU  projected  costs  of 
ser\'ing,  in  the  next  fi>rai  year, 
individuals  wilh  existing  indivniualized 
v^Titten  rehabilitaiion  pfrirams  (2)  the 
projected  number  of  applicants  and 
individuals  expected  to  De  determined 
eligible  for  fj^n-tces  in  'die  next  fiscal 
year  and  the  proiecii^d  costs  of  serving 
these  individuals;  (3)  the  proiected  costs 
of  program  admiuistraiii:.';.  (41 
comparable  data  for  ilie  current  fiscal 
veor  of  the  costs  listed  previously  and 
an  explanation  of  any  projected 
decreases  in  Lhese  costs:  and  (.5)  a 
demonstration  that  tlie  DSiJ's  projected 
revenues  for  the  program  are  adequate 
to  cover  the  three  types  of  costs  listed 
previously 

!n  making  its  projection  of  the  number 
of  applicants  for  services  in  the  next 
fiscal  year,  the  DSU  would  be  required 
under  the  proposed  regulations  to 
consider,  but  not  limit  its  consideration 
to,  its  assessment  of  lhe  rehabilitation 
needs  cf  individuals  with  severe 
disabilities  within  the  State:  its  outreach 
efforts  to  identify  and  serve  individuals 
with  disabilities  who  are  minorities  and 
individuals  with  disabilities  who  are 
unserved  or  underserved  by  the 
vocational  rehabilitaticn  system;  the 
'^umhter  of  students  and  other  youth 
who  a.n?  individuals  with  disabilities 
and  who  need  rehabilitation  services, 
including  transitioning  special 
education  students;  and  its  estimates  of 
individuals  with  disabilities  to  be 
served  under  inie'-agency  cooperative 
arrangements,  paiticularly  individuals 
receiving  services  under  the  Individuals 
VVUii  Disabilities  Education  Act.  the 
Carl  D  Perkins  Vocational  and  Applied 
Education  Art,  and  the  Wagner-O'Dav 
Act. 

The  populations  to  be  particularly 
considered  in  tie  DSU's  projection  cf 
the  number  of  applicants  in  the  next 
fiscal  year  are  identified  in  the  proposed 
regulations  beoause  these  populations 
are  given  special  emphasis  in  the  1992 
Amendments.  Section  101(a)(5)(A)  of 
the  Act  requires  a  DSU  to  perform  a 


comprehensive  assessment  of  the 
rehabilitation  needs  of  individuals  with 
severe  disabilities  within  the  State. 
Section  1 01  (a){ll)(A)  of  the  Act  requires 
interagency  cooperation  between  the 
DSl'  and  other  State,  Federal,  and  local 
programs  to  assist  individuals  with 
disabilities,  particularly  Individuals 
receiving  services  under  the  Individuals 
with  Disabilities  Education  Act,  the  Carl 
I)  Perkins  Vocational  and  Applied 
Education  Act,  and  the  Wagner-O'Day 
Act  Section  101(a)(15)(D)  of  the  Act 
requires  a  DSU  to  perform  outreach 
efforts  to  identify  and  serve  individuals 
with  disabilities  who  are  minorities  and 
individuals  with  disabilities  who  have 
been  unserved  or  underserved  by  the 
vocational  rehabihtation  system. 
Section  101(a)(24)  of  the  Act  requires 
the  State  plan  to  contain  plans,  policies, 
and  procedures  (including  entering  into 
a  formal  interagency  cooperative 
agreement)  that  are  designed  to  facilitate 
the  transition  of  special  education 
students  into  the  vocational 
rehabilitation  system.  Lastly,  section 
101(a)(30)  of  the  Act  requires  a  DSU  to 
describe  in  its  State  plan  the  manner  in 
which  students  who  are  individuals 
with  disabilities  and  who  are  not  in 
special  education  programs  can  access 
and  receive  vocational  rehabilitation 
services. 

The  second  part  of  the  explanation 
would  demonstrate  that  the  DSU  has 
adequate  personnel  resources  to  provide 
services  to  all  eligible  individuals  and 
satisfy  all  program  requirements.  This 
explanation  would  be  based  on  the 
comprehensive  system  of  personnel 
development  (CSPD)  estabUshed  by  the 
DSU  pursuant  to  section  101(a)(7)  of  the 
Act.  The  CSPD  is  updated  on  an  annual 
basis  and  requires  a  DSU  to  provide  in 
its  State  plan  a  description  of  the 
procedures  and  activities  it  will 
undertake  to  ensure  an  adequate-supply 
of  quahfied  State  rehabilitation 
professionals  and  paraprofessionals  to 
provide  vocational  rehabilitation 
services. 
•  Order  of  Selection 

If  a  DSU  determines  that  it  is  unable 
to  provide  services  to  all  eligible 
individuals,  section  101(a)(5)  of  the  Act 
requires  the  DSU  to  include  in  its  State 
plan  the  order  to  be  followed  in 
selecting  eligible  individuals,  as  well  as 
a  justification  for  the  order.  This 
requirement  would  be  implemented  in 
proposed  §  361.36(a)(2). 

Section  361.36(b)  Time  for  Determining 
Seed  for  an  Order  of  Selection 
A  DSU  would  be  required  to 
determine,  prior  to  the  beginning  of 
eacii  fiscal  year,  whether  to  estabU&h 
and  implement  an  order  of  selection. 


The  Secretary  has  proposed  this 
requirement  to  ensure  that,  if  a  DSU 
determines  that  an  order  of  selection  is 
necessary,  it  has  enough  time  to  prepare 
for  its  implementation  at  the  beginning 
of  the  fiscal  year,  or  as  soon  thereafter 
as  possible.  Early  implementation  of  the 
order  of  selection  is  necessary  to  ensure 
that  a  DSU  does  not  prematurely 
exhaust  program  funds,  before  the  end 
of  the  fiscal  year,  attempting  to  serve  all 
eligible  individuals.  The  Secretary  is 
particularly  interested  in  ensuring  that 
there  be  sufficient  funds  throughout  the 
fiscal  year  to  provide  services  to 
individuals  with  the  most  severe 
disabilities. 

If  the  DSU  determines  that  it  does  not 
need  to  establish  an  order  of  selection, 
it  shall  reevaluate  this  determination 
whenever  changed  circumstances 
during  the  course  of  a  fiscal  vear.  such 
as  a  decrease  in  its  fiscal  and  personnel 
resources  or  an  increase  in  its  program 
costs,  indicate  that  it  may  no  longer  be 
able  to  meet  the  provisions  of  proposed 
§  361.36(a){l)(i).  If  any  reevaluation  is 
done,  a  DSU  must  consider  all  of  the 
factors  set  forth  in  proposed 
§361.36(a)(l)(ii)  and  must  maintain 
supporting  records  in  accordance  with 
34  CFR  76.731  for  purposes  of  program 
monitoring.  If  a  reevaluation  shows  that 
the  DSU  cannot  continue  to  serve  all 
eligible  individuals,  it  must,  of  course, 
amend  its  State  plan  as  required  in  34 
CFR  76.140  and  establish  an  order  of 
selection. 

•  Factors  That  Cannot  be  Used  in 
Determining  Order  of  Selection  of 
Ehgible  Individuals 

The  Secretary  proposes  that  an  order 
of  selection  not  be  based  on  (1)  any 
residency  requirement;  (2)  type  of 
disability;  (3)  age,  sex,  race,  color,  creed, 
or  national  origin:  (4)  source  of  referral; 
(5)  any  type  of  expected  employment 
outcome:  (6)  the  particular  service  needs 
or  anticipated  cost  of  services  required 
by  an  individual;  or  (7)  the  income  level 
of  an  individual  or  an  individual's 
family.  Section  361.31(a)  of  the  current 
regulations  prohibits  a  DSU  from 
determining  ehgibility  based  upon  these 
first  three  considerations.  Section  102(a) 
of  the  Act  specifies  the  criteria  that  must 
be  used  to  determine  eligibility,  which 
do  not  permit  use  of  the  other  four 
considerations.  The  Secretary  believes 
that  factors  that  cannot  be  considered  in 
making  eligibility  determinations 
should  not  be  allowed  to  govern  the 
selection  of  individuals  for  the 
provision  of  services  under  an  order  of 
selection. 
-Residency  requirement: 

Section  101(a)(14)  of  the  Act  provides 
that  no  eligible  individual  who  is 
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present  in  a  State  may  be  denied 
servicus  because  of  any  residency 
requirement.  The  current  regulations  Ut 
34  CFR  361.3i;a)(:!  prohibit  eligibility 
determinati';ns  to  be  based  >n  tha 
residency-  o'an  individual  The 
Secretary  would  al^o  prohibit  any  order 
of  selection  poii(~y  ;hat  is  Lastd  on  the 
residency  of  an  ijid  .;dua!. 
— Type  of  disdb: ,ity 

Section  SO-i  of  tne 
d.scrimination  ;>*5e  < 
any  Federsi  pronran. 
regulations  m  34  CFR  361.31(aUl) 
prohibit  eligibility  deteminations  to  be 
based  soieiy  on  type  of  disability.  The 
S«jcretar.'  *ruid  also  prohibit  any  order 
of  selectio!.  policy  that  selects  for 
serviced  mcrvauals  w:th  a  particular 
disabLn^i  conditiun  over  any  other 
individuals  with  diferynt  disabling 
conditions. 
— Age,  sex  rsrtj,  coiur,  creed,  or 

national  origin-. 

The  currHnI  rHxula'ions  in  34  CFR 
361.31(ait:;  pruhibi!  sligibility 
determinfalions  to  be  barred  on  the  sex. 
race,  age,  creed,  color  or  national  origin 
of  the  individual  applying  for  service.  In 
addition,  Tuia  VI  of  (he  Civ;!  Rights  Act 
of  1964  prohibits  dis(Tinainatian  based 
on  race,  color,  or  national  origin  in  any 
program  receiving  Federal  P.iian.iial 
assistance.  Title  LX  of  the  Education 
Amendments  of  1972  prohihi's 
discrinunation  based  on  sex  m  apy 
education  program  receiving  Federal 
financial  assistance,  arid  the  A>(e 
Discrimination  Act  prohibit.s 
discrimination  based  on  agw  ii:  any 
program  receiving  Federal  fiMancial 
assistance.  The  Secretary  vvouid 
likewise  prohibit  any  oraer  of  selection 
policy  that  is  ba.sed  en  age.  sex,  race, 
color,  '.ireed,  o:  naLonii;  origin. 
— Source  of  referral: 

Section  l02(a;(l)  of  the  Act  does  not 
permit  a  DSU  to  consider  t'it'  soiiroeof 
referral  in  majting  eu>?^biljtv 
determinations.  Theretore.  the  VtJ-^^tary 
would  -jr^jfubit  an  order  of  swlf**-;!!):; 
policy  ..:3'  would  give  s  ser/i.  o  ,  .nonty 
to  any  individual  based  upon  int  eniity 
that  referred  the  Individual  to  the  DSU 
for  services.  For  example,  an  order  of 
selection  policy  could  not  be 
estabiiahed  that  would  give  a  biankat 
priority  to  all  disability  beneficianes 
referred  from  the  Social  Secvrtty 
Administration  (SSA),  even  though 
many  of  these  referrals  might  be 
subsequently  determined  to  be 
individuals  with  a  severe  disability. 
— Type  of  expected  employment 

outcome: 

Section  102(a)(1)  of  the  Act  does  not 
permit  a  DSU  to  consider  the  expected 


particular  employment  outcome  of  an 
!nd;\-,dMai  in  making  ehgibility 
dete.n:.ina!ion.«:  The  Secretary  would, 
simildriv,  prohibit  an  order  of  selection 
policy  that  is  based  on  the  type  of 
employment  outcome  sought  by  an 
individual.  This  restriction  would 
prohibit,  for  example,  an  order  of 
selection  policy  that  gives  priority  to 
Individuals  with  an  employment 
outcome  in  the  competitive  labor  market 
over  individuals  with  an  emplojTnent 
outcome  of  homenuking,  or  individuals 
with  a  goal  of  full-time  employment 
over  Individuals  with  a  goal  of  part-time 
employment. 
— Particular  service  needs  of  an 

individual  or  ant.  .iprtted  cost  of 

services  requirwd  by  an  individual; 

Section  102(aJ{lJ  of  the  Act  does  not 
permit  a  DSU  to  consider  tna  particular 
s«rvirj3  needs  or  the  anticipated  cost  of 
>«rM;:es  rtxjuirwo  by  an  individual  in 
making  oiigibihty  deierminations.  The 
Secretary  would  likewise  prohibit  any 
order  of  s+'ieclion  poncy  from  being 
based  on  these  considerations.  This 
restriction  would  prohibit  an  order  of 
selection  policy  that  gives  priority  to 
individuals  who  require  short-terra 
services  over  individuals  who  require 
iong-terni  services  snrJi  as  supported 
employment  services.  The  restriction 
would  also  prohibit  a  DSU  from 
selecting  for  pnority  individuals  who 
rwquire  only  non-puniiased  services 
lie.,  counsaling,  guidance,  and 
plac-ement)  over  individuals  requiring 
potentially  «)stly  services  such  as 
dss'stive  '.eiiinology  devices  or  personal 
a.-isi stance  services. 
— Income  level  of  tlie  individual  or  the 

individual's  f-nmily 

Section  102(a)(i;  of  the  Act  does  not 
permit  a  DSU  to  consider  the  income 
level  of  an  individual  or  the  individual's 
family  in  making  eligibility 
determinations.  The  income  level  of  an 
individual  or  the  individual's  family 
can  be  a  factor  only  in  d'ltermmirg 
whether  an  individual  is  n?qiiirpd  by  a 
DSU  to  pay  part  of  the  cost  ui  a  service 
(this  is  a  State  option  permitted  under 
current  rpgulations  n  34  CFR 
361.47(a))~not  wliether  an  individual  is 
eligible  for  services  The  Secretary 
would  also  not  permit  an  order  of 
selection  policy  to  be  based  on  income 
level. 

•  Priunty  for  Individuals  With  the  Most 
Severe  IJisabilities 

Section  101(aH5)(A)  of  the  Act 
provid«f;  that  individuals  with  the  most 
S4^vHre  (jisabilities  are  to  be  served 
hwfore  other  individuals  with  severe 
disabilities  and  individuals  with  non- 
severe  disabilities.  The  Secretary  has 


Incorporated  this  requirement  into 
§361, 36(c)(2)  of  the  proposed 
regulations. 

The  SecTetary  has  not  attempted  to 
define  which  eligible  individuals  are 
individuals  with  the  most  severe 
disabilities.  Sertion  101(a)(5)(A)  of  the 
Act  confers  this  responsibility  or.  the 
States. 

The  Secretary  has  determined, 
however,  that  any  criteria  for 
determining  which  eligible  individuals 
are  individuals  with  the  most  severe 
dl<!abilities  must  be  consistent  wiih  the 
definition  of  "individual  with  a  severe 
disability"  in  section  7fl5)(A)  of  the 
Act.  .\n  'individual  with  a  severe 
disability"  is  defined  as  an  individual 
with  3  disability  (1)  who  has  a  severe 
physical  or  mental  impairment  that 
soriou.sly  limits  one  or  more  functional 
capacities,  such  as  mobility, 
communication,  self-care,  self-dire<:tion, 
interpersonal  skills,  work  tolerance,  or 
work  skills,  in  terms  of  an  employment 
outcome;  (2)  whose  vocalional 
rehabilitation  c:an  be  expected  to  requin; 
multiple  vocational  rebabilitaticn 
services  over  an  extended  period  of 
time;  and  (3)  who  has  one  or  more 
physical  or  mental  disabilities,  as 
identified  in  section  7(15)(,\)  of  the  Act. 
or  any  other  disability  or  disabilities 
that  cause  comparable  functional 
limitation.  The  Secretary  would  requLre 
that  a  DSU  take  these  three  statutory 
criteria  into  account,  along  with  any 
other  criteria  established  by  the  DSU,  in 
determining  which  eligible  Individuals 
are  individuals  with  the  most  severe 
disabilities.  Thus,  the  Secretary  believes 
that  any  cjiteria  developed  by  a  DSU 
must  include  consideration  of  the  extent 
(e.g.,  number  or  degree)  of  functional 
limitations  resulting  from  an 
individual's  physical  or  mental 
impairmenl(s]  and  the  individual's  need 
for  multiple  VR  services  over  an 
extended  period  of  time. 

Ln  addition,  the  factors  that  cannot  be 
used  in  determining  an  order  of 
seIet:tion  in  §  3B1.36(c]{l)  also  cannot  be 
used  in  the  development  of  criteria  for 
determining  those  individuals  with  the 
most  severe  disabilities. 

Section  361.36(dj  Administrative 
Requirements 

The  Secretary  proposes  that,  In 
administering  an  order  of  .selection,  a 
DSU  shall  (1)  implemenl  the  order  of 
selection  on  a  statewide  basis;  (2) 
identify  the  order  of  selection  as  a  State- 
imposed  requirement;  (3)  establish 
written  policies  related  to  the 
development,  establishment,  and 
administration  of  the  order  of  selection; 
(4)  continue  to  provide  services  to  any 
eligible  Individual  who  has  begun  to 
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receive  services  prior  to  the  effective 
date  of  the  order  of  selection, 
irrespective  of  the  seventy  of  that 
individual's  disability:  and  iSj  eiisurti 
•hat  all  of  its  funding  arrangements  for 
providing  services  are  consistent  with 
the  order  of  selection 
— Implement  on  statewide  basis: 

Section  101(a)(4)  cf  the  Act  requires  d 
State  plan  to  be  implemented  on  a 
statewide  basis.  In  accordance  with  ilus 
requirement,  the  Secretary  would 
require  a  DSU  to  implement  its  order  of 
selection  on  a  statewide  basis  This 
provision  would  require  that  a  DSU 
implement  its  order  of  selection  policy 
throughout  the  State  rather  than  in 
selected  geographic  areas, 
— Identify  as  State-imposed 

requirement; 

Section  17  of  the  Act  requires  that  any 
State  rule  or  policy  relating  to  the 
administration  or  operation  of  the 
program  shall  be  identified  as  a  State- 
imposed  requirement  In  accordHnce 
with  this  requirem.ent,  the  Secretary 
would  require  a  DSU  to  identify  its 
order  of  selection  policy  as  a  State- 
imposed  requirement 
— Written  policies; 

The  Secretary  would  require  tliat  a 
DSU  establish  written  policies  related  to 
the  development,  establishment,  and 
administration  of  its  order  of  .selection 
These  written  policies  may  include  a 
DSU's  policies  regarding  (1) 
consultation  with  the  State 
Rehabilitation  Advisory  Council;  (2) 
staff  orientation  and  training:  (3) 
notification  of  individuals  applying  f;;r 
services,  (4)  monitoring  procedures,  (.S, 
caseload  management:  (b)  evaluation  of 
the  effectiveness  of  the  order  of 
selection;  and  (7)  any  other  issues  likelv 
to  be  raised  by  applicants,  eligible 
individuals,  vocational  rehabilitation 
personnel,  service  providers,  and  others. 
— Continuity  of  services. 

The  Secretary  would  require  a  DSU  to 
continue  to  provide  services  to  any 
eligible  individual  who  has  begun  to 
receive  services  prior  to  the  effective 
date  of  the  order  of  selection.  This 
provision  would  require  a  DSU  to 
continue  to  provide  services  to  an 
individual  with  non-severe  disabilities 
who  began  to  receive  services  prior  to 
the  effective  date  of  the  order  of 
selection,  even  if  the  individual  would 
not  be  among  the  individuals  receiving 
services  after  the  establishment  of  an 
order  of  selection.  The  Secretary 
believes  that  order  of  selection  perta:ns 
only  to  the  selection  of  eligible 
individuals  to  be  provided  services  and 
should  not  affect  the  obligation  of  a  DSU 
to  continue  to  provide  all  needed 


services  to  individuals  alreadv  receiving 

services 

— Third-party  funding  ajrangeinents: 

The  Secretary  would  require  a  DSU  to 
ensure  that  its  funding  arrangerneiits  for 
providing  services,  such  as  third" party 
arrangements — es  descn't>ed  in  34  CFR 
.361.11  and  361.13— -and  establishment 
grants,  are  consistent  with  the  order  of 
.selection  These  funding  arrangements 
typically  allocate  resources  to  provide 
services  to  particular  groups  oi 
individuals  with  disabilities  and  are 
someti.Ties  soii.Tes  of  matching  funds 
for  a  DSl'  The  Secretary  believes  that 
these  sen'ice  agreements  may  not 
ovemde  an  order  of  selection 
established  by  a  DSU.  If  a  DSU  finds 
that  any  of  its  funding  arrangements  are 
inconsistent  with  its  order  of  selection, 
the  Secretary  would  require  that  it 
renegotiate  these  funding  arrangements 
so  that  they  are  consistent  with  the 
order  of  selection. 

Section  361  36(el  State  Rehabilitation 
Adviior}'  Council 

Section  101(a)(36)(A){ii)  of  the  Act 
requires  that  a  DSU  seek  and  seriously 
consider  on  a  regular  basis  the  advice  of 
the  State  Rehabilitation  .Advisory 
Council  regarding  the  development  and 
implementation  of  policies  under  the 
program  .^cciirdingly,  the  Secretary 
would  require  that  a  DSU  consult  with 
and  seriously  consider  the  advice  of  the 
State  Rehahi  litation  Advisory  Council 
regarding  the  (1)  need  to  establish  an 
order  of  selection,  (2)  content  of  the 
particular  order  of  selection;  (3)  criteria 
for  determining  individuals  with  the 
iv.Qs'.  severe  disabilities;  and  (4) 
administration  of  the  order  of  selection. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  ir.  accordance  with  Executive 
Order  12^- i   They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order 

Regulatory  Flexibility  .^ct  Orlfu  ation 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  States 
and  State  agencies  are  not  defined  as 
"small  entities"  m  the  Regulatory 
Flexibility  Act 

Paperwork  Reduction  Act  of  19l!>0 

Section  361  36  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 


tlie  Department  of  Education  will 
submit  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C. 
3504(h)). 

States  are  eligible  to  apply  for  grants 
under  the  program  in  which  these 
proposed  regulations  would  apply.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  40  hours  per  response  for  82 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organitations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB.  room  3002.  New  Executive  Office 
Building,  Washington.  DC  20503. 
Attention:  Daniel  J.  Chenok 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Secretary's  specific 
plans  and  actions  for  this  program. 


\n\ 


<i!  II iff  to  (  >ini,n'HMit 


Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  insp>ection.  during 
and  after  the  comment  period,  in  room 
3220,  Mary  E.  Switzer  Building,  330  C 
Street.  SW..  Washington.  DC.  between 
the  hours  of  8:30  a.m.  and  4  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

To  assist  the  Secretary  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 
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AjkHesiunent  oi'Educaliuaal  impact 

Th.H  Socjta-y  par'.c -Jar'v  :--u  ■■    's 
cc.n:r.e':(s  on  whe'J;-jr  ■.:.e  ;-:v;:    s-J 
rt>v  .  rt  .  r.s  in  this  document  would 
rtjqu;re  iriasmission  of  infonnatlon  that 
is  be<ng  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Lis   CM  Subj*K:ta  ui  34  Q  R  Fan  361 

Administrative  p-i'i!  e  and 
procedures,  Grant  programs — education. 
Grant  programs— rocial  programs, 
Reporting  and  recordkeeping 
requirements.  Vocational  rehabililation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.126— Tbe  State  Vocational 
Rehabilitation  Serricea  Program) 
Dated:  July  9. 1993. 

Kicfi^rd  W  Riley, 

.ifiL  -f-.'t<r,  jf  Education. 
The  StK  retarv  proposes  to  amend  Part 

:-!f  :  ■.:'  T'.it   '4  .:/,  .hf  Corie  cf  Federal 
Ri'gL'i'i' ;.  ri.s  as  ;o; l^j-vs 

KEhABiLtfAriON  SEP'- ICES 
PROGRAM 

1   f 'n^'  authority  citation  for  Part  361 
cont:n^os  to  -ead  as  follows: 

."•jihorir^  ;: 9  U.S.C  711(c).  unless 

o'ir"~-v's<~  '■..  ''>■(! 

2.  Scjct.ca  3bl.36  is  revised  to  read  as 
follows: 

*|7.6'36     Anilfty  to  wrv*  ,|U!iq'iKf 

must  contain — 

(l)(i)  An  assurance  that  the  designated 
State  unit  is  able  to  provide  services  to 
all  eligible  individuals.  The  assurance 
must  be  supported  by  an  explanation  of 
how,  on  the  basis  of  Ihe  designated  State 
unit's  projectad  fiscal  and  personnel 
resources,  it  will — 

(A)  Continue  to  provide  ser\-ices  to  all 
individuals  currently  receiving  services; 

(B)  Provide  assessment  services  to  all 
Individuals  expected  to  apply  for 
services  in  ihe  next  fiscal  year; 

(C)  Provide  services  to  all  individuals 
who  are  determined  to  be  eligible  in  the 
next  fiscal  year,  and 

(D)  Meet  all  program  requirements; 
and 

(ti)  The  explanation  in  paragraph 
(a)(l)(i)  of  this  section  must  include,  at 
a  minimum — 

{.■^1  ""'••■  ai:*,.3'.  ■■■unu-ier  of  and 
proiectei  cbsts  of  iyer>'.ng,  in  the  next 
fiscal  V'.?er.  individuals  with  existing 
i.ndividua.i/eci  wrtte.';  r«)habiiitation 
pr;)grani:s. 

lb)  The  projected  number  of 
applicants  for  s«rviC8s  and  individuals 
determined  to  be  eligible  in  the  next 


fiscal  year  and  the  projected  costs  of 
serving  these  individuals.  In  making  a 
projec^on  of  the  number  of  applicants 
for  services  in  the  next  fiscal  yo«r.  the 
designated  Slate  unit  must  consider,  but 
not  Umit  its  consideration  to — 

(7)  Its  assessment  of  the  rehabilitation 
needs  of  individuals  with  scve.'-i' 
disabilities  within  the  State; 

[2]  Its  outreecii  efforts  to  identify  aiid 
serve  individuals  with  disabilities  who 
are  minorities  and  individuals  with 
disabilities  who  have  been  unserved  or 
underserved  by  the  vocational 
rehebiiitation  system; 

(J)  The  number  of  students  and  other 
youth  who  are  individuals  with 
disabilities  and  who  need  rehabilitation 
services,  including  transitioning  special 
education  students;  and 

(4)  Its  estimates  of  the  number  of 
individuals  with  disabilities  to  be 
served  under  interagency  cooperative 
arrangemen'is,  particularly  individuals 
receiving  services  under  the  Individuals 
with  Disabilities  Education  Act,  the  Carl 
D.  Perkins  Vocational  and  Applied 
Education  Act,  and  the  Wagner-ODay 
Act; 

(C)  The  projected  costs  of 
administering  the  prot^ii.'p   ii.cltiding, 
but  not  limited  to,  costs  of  staff  salaries 
and  benefits,  outreach  activities,  and 
reouired  statewide  studies; 

(u)  Comparable  data  for  ihe  currufU 
fiscal  year  of  the  costs  listed  in 
paragraph  (a)(l)(ii)(AHC)  of  this  section 
and  an  explanation  of  any  projected 
decreases  in  these  costs; 

(E)  A  demonstration  that  the 
designated  State  imit's  projected 
revenues  for  the  program  are  adequate 
to  cover  the  costs  listed  in  paragraph 
(a)(l)(ii)(AHC)  of  this  section;  and 

(F)  A  demonstration  that  the 
designated  State  unit  has  sufficient 
numbers  of  qualified  personnel  to 
provide  vocational  rehdbililation 
services  consistent  with  its 
comprehensive  system  of  personnel 
development  required  by  section 
101(a)(7)  of  the  Act:  or 

(2)  The  order  to  be  followed  in 
selecting  eligible  individuals  to  be 
provided  services,  and  a  justification  of 
that  order  of  selection,  if  the  designated 
State  unit  determines  that  it  is  unable  to 
provide  the  assurance  described  in 
paragraph  (a)(l)(i)  of  this  section. 

(b)  Time  for  determining  need  for  an 
order  of  selection.  (1)  The  designated 
State  unit  shall  determine,  prior  to  the 
beginning  of  each  fiscal  year,  whether  to 
establish  and  implement  an  order  of 
selection. 

(2)  If  the  designated  State  unit 
determines  that  it  does  not  need  to 
establish  an  order  of  selection,  it  shall 
reevaluate  this  determination  whenever 


cliani^ed  cirrumslancBS  <]ur'.;g  ili:? 
r/'\-\e  of  a  fiscal  ye?-  =iHh  f.s  a 
dHt:rMase  in  its  fisrx-l  nr  jx^n-i  ■.■:.■*>! 
rpsoiiri  t»s  or  an  ipcaaase  in  ics  pro^'am 
C'jsts  indicate  that  it  may  no  longer  be 
able  to  meet  the  provisions  in  paragraph 
(a)(l)(i)  of  this  section. 

(c)  Establishing  an  order  of 
selection.— {I)  Factors  ibat  cannot  be 
used  in  determining  order  of  selection  of 
eligible  individuals.  An  order  of 
selection  may  not  be  based  on — 

(i)  Any  residency  requirement; 

(ii)  Type  of  disability: 

(iii)  Age,  sex.  race,  cclor,  creed,  or 
national  origin; 

(iv)  Source  of  referral; 

(v)  Type  of  expected  employment 
outcome; 

(vi)  The  particular  service  needs  of  an 
individual  or  anticipated  cost  of 
services  required  by  an  individual;  or 

(vii)  The  income  level  of  an 
individual  or  an  individual's  family. 

(2)  Priority  for  individuals  with  the 
most  severe  disabilities.  The  Stale  plan 
must  assure  that  those  individuals  with 
the  most  severe  disabilities  are  selec1»^d 
for  service  before  other  individuals  with 
disabilities.  The  designated  State  unit 
shall  establish  criteria  for  dete-^nining 
which  individuals,  including 
individiidls  who  are  members  oi  ti;*^ 
populations  identified  in  para^ra;^  n 
(ij(l){ii){B)  of  this  section,  are 
individuals  with  the  most  severe 
disabilities.  The  critena  must  be 
consistent  with  the  definition  of 
"individuals  with  severe  disabilities"  in 
section  7(15KA)of  the  Act  and  the 
requirements  in  paragraph  {c)(l)  of  this 
section. 

(d)  Administrative  requirements.  In 
administering  the  order  of  selection,  the 
designated  State  unit  shall — 

(1)  implement  the  order  of  selection 
on  a  statewide  basis; 

(2)  Identify  the  order  of  selection  as  a 
State-imposed  requirement; 

(3)  Establish  written  policies  related 
to  the  development,  establishment,  and 
administration  of  the  order  of  selection; 

(4)  Continue  to  provide  all  needed 
services  to  any  eligible  individual  who 
has  begun  to  receive  services  prior  to 
the  effective  date  of  the  order  of 
selection,  irrespe(,1ive  of  the  severity  of 
the  individual's  disability; 

(5)  Ensure  that  its  funding 
arrangements  for  providing  services, 
including  third-party  arrangements  and 
establishment  grants,  are  consistent 
with  th*"  order  of  selection.  If  any 
funding  arrangements  are  inconsistent 
w>th  the  ordfc-r  of  selection,  the 
designated  State  unit  shall  rene^ctiiite 
these  funding  arrangements  so  thnt  they 
are  consistent  with  ihe  ord^r  i-f 

sclt><  tion. 
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(e)  State  Rehabilitation  Advisory 
Council.  The  designated  State  unit  shall 
consult  with  and  seriously  consider  the 
advicB  of  the  State  Rehebililatioii 
Advisory  Council  regarduig  the — 

(1)  Need  to  establish  an  order  of 
selection; 

(2)  Contetjt  of  the  partscula.'  order  of 
Si^letrtion. 


3B487 


13]  Criteria  for  determmir.g 
individuals  wuh  th«  most  %ki\v:v 

disabilities:  and 

14)  Adij;iriistrat!Gn  of  the  sirder  of 

selectio.T 

(Aulhonry:  '^k  s    "   ,  5  ;  ,\);  t2(d);  17; 

101UK4i:  301!8)(5)iA;    IQv'aKn 
101U);]ll;A],  IUUhJU^jID;.  lijUa;U4„ 


■-  •^'■'1''   -'"  -"^ ''^^-'^  nij.  107UK4)IB).  and 
■..■4,.,,  ;>;  'ne  A;'    ^9  \    S.Q  706(15MA). 
7n(d).  716.  721(aM4).  721(a)(5)(A).  721(b)(7). 
721(aXllKA).  721(aKl5KD),  721(aK24), 
721(aK30).  721(a){36)(A)(ii).  727(a)(4)(B),  and 
794(a)) 

ffTJ  Dor  Q-        ,i.f  F»)ed  7-1S-93:  8:45  ami 
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Part  V 


E 


Environmental 
Protection  Agency 


Thirty-Second  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Notice 
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ENVlPONWENTAi 
AGENCY 


PHOTLC':"'OM 


(OPPTS-41039   «-RL-«e-'K>--2: 


■'■hirTy-Seccid  Report  oi  v've  TSCA 
lnt»r»g«pcy  'itting  C'^n^nninw  tc  in« 
AdmipitirciO'-  R»c«tot  o^  Repor 
R»qij«»t  fc  Cof"m«n'.».  i\<j'.'Te  of 

OpponunUy  to  ln<tiai«  f>»taot(i«tior«  ^D^ 

TSCA  Saction  4  Teatinv  C^nMns 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTIO**:  Notice. 

SuiuUAB''  The  TSCA  Interagency 
Test.  *  Cmmiilee  (ITC),  established 
under  section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
transmitted  its  Thirty-Second  Report  to 
Lhe  Administrator  of  EPA  on  June  2, 
19^1  This  report  is  included  with  this 
notice  As  noted  in  this  Report,  the  ITC 
revised  the  Priority  Testing  List  by 
adding  one  group  of  34  chemicals  to  the 
list  for  pnonty  consideration  by  the 
EP.\  .Administrator  for  promulgation  of 
test  rules  Lir.der  sfection  4(a)  of  the  Act. 
These  chemit  a!s  are  designated  for 
response  w\ih;n  12  months.  Therefore, 
in  response  to  the  ITC's  designation, 
EPA  w.ll  est.her  iniua'.a  rulemaking 
'jrder  sect;  an  4(el  of  TSCA.  enter  into 
e  testing  consent  agreement,  or  publish 
a  Federal  Register  notif «  explaining  the 
reasons  for  not  ir-itiating  such 
mlemalung  wuhin  12  montJhs  The  ITC 
is  also  remov'.r.g  four  designated 
chemicals  and  two  recommended  -' 
chemicals  and  eight  re'^ommended 
chemical  groups  added  in  the  Twenty- 
Eigri'-h  Repc-t  The  ITC's  rgasons  for 
removing  these  chemicals  and  chemical 
groups  are  stated  in  the  Thirty-Second 
Report  There  are  no  recommended  with 
intent-to-designate  rhem.ic^is  or 
chemical  gxo'jps  in  the  Thh-lv-Second 
Report,  EPA  invites  interested  persons 
to  subm.it  wrtten  comments  on  the 
R-por* 

L'^  addition,  PIFA  is  soliciting 
mte.rtjsted  parties  for  participation  in  or 
monitorinp  of  a  consent  agreement 
process  for  'he  chemicals  that  were 
d*»sier.ated  tor  dermal  absorption 
tasting.  EP.\  is  also  inviting 
manufacturers  and/or  processors  of 
cKt  nl.:fll  substances  who  wish  to 
particif,ate  in  testing  negotiations  for  the 
chemical    designated  for  dermal 
absorption  testing  to  develop  and 
subm.it  testing  corsflnt  agreement 
proposals  to  EP.A 

DATES:  Written  comments  on  the  Thirty- 
Second  nC  Report  m.ust  be  received  by 
.^ug'.:st  16.  V^93   Written  testing 
proposals  m-ust  be  received  by 


September  14. 1993.  Written  notice  of 
interest  in  being  designated  an 
"interested  party"  to  the  development 
or  monitoring  of  a  consent  agreement  for 
the  chemicals  designated  for  dermal 
absorption  testing  must  be  received  by 
September  14,  1993.  Those  submitting 
written  testing  proposals  will  be 
considered    interested  parties"  and  do 
not  have  to  submit  separate  written 
notice.  EPA  will  contact  all  "interested 
parties"  and  advise  them  of  meeting 
dates. 

ADDRESSES:  Send  six  copies  of  written 
submissions  to;  TSCA  Docket  Receipts 
(TS-790).  Office  of  Pollution  Prevention 
and  Toxics  Environmental  Protection 
Agency.  Rm.  ETG-102.  401  M  St  ,  SW  . 
Washington,  DC  20460.  Submissions 
should  bear  the  document  control 
number  (OPPTS-41039;  f-RL-^eSO-Z) 
The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  ET  G-102 
at  the  address  noted  above  from  8am 
to  noon  and  1  p.m.  to  4  p.m  .  Monday 
through  Friday,  except  legal  holidays 
FOfl  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Dr^ctor, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  401  M  Street.  SW    Rm  E- 
543B,  Washington.  DC  20460,  (202) 
554-1404,  TDD  (202)  554-0551. 


SUPPtEMESTARV  INFOHMATTON: 

Electronic  Availability:  This  document, 
along  with  the  Pnonty  Te'iting  List 
revised  according  to  the  Thirty-Second 
Report,  is  available  as  an  electronic  file 
on  The  Federal  Bulletin  Board  at  9  am. 
on  the  date  of  publication  m  the  Federal 
Register  By  modem  dial  202-512-1387 
or  call  202-512-1530  for  disks  or  paper 
copies.  This  file  is  also  available  in 
Postscript.  WordPerfect  and  ASCII.  The 
Priority  Testing  List  is  available  in 
WordPerfect  and  ASCII. 

I.  Back^ound 

TSC\  (  15  U.S.C.  2601  et  seq  ) 
authorizes  the  Administrator  of  EP.^  to 
promulgate  regulations  under  section 
4(a)  requiring  testing  of  chemical 
substances  and  mixtures  ("chemicals") 
in  order  to  develop  data  relevant  to 
determining  whether  such  chemiicals 
may  present  unreasonable  risks  to 
health  or  the  environment.  Section  4(e) 
of  TSCA  established  the  Interagency 
Testing  Committee  (ITC;  to  recommend 
chemicals  and  chemical  groups  to  the 
Administrator  of  EPA  for  priority  testing 
consideration.  Section  4(8)  directs  the 
ITC  to  revise  the  TSCA  section  4(e) 
Priority  Testing  List  at  least  every  6 
months.  The  most  recent  .-evisiuns  to 


this  List  a:3  included  i;i  tho  ITC's 
Thirty  Second  Report  The  Report  was 
received  by  the  Administrator  on  June  2. 
1Q93.  and  is  included  with  this  notice. 
Ths  Report  adds  1  group  of  34 
chemicals  to  the  TSCA  section  4(e) 
Priority  Testing  List  and  removes  4 
designated  chemicals  and  2 
recommended  chemicals  and  8 
chemical  groups  added  in  the  Twenty- 
Eighth  Report. 

11.  Written  and  Oral  •'Comments  en 
Recommendations 

EPA  invites  interostdd  persons  to 
submi'  detaileti  corr.rnan'.s  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
con.::emriR  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  wpU  as  infcrmia'ion 
relating  to  the  human  and 
environmental  exposure  to  these 
chemicals. 

A  notice  vsnll  be  published  h>.  a  later 
date  in  thie  Federal  Register  adding  the 
substances  recommended  in  the  ITC's 
Thirty-Second  Report  to  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Report.ing  Rule  (40  CFR  part  716),  which 
requires  the  reporting  of  unpublished 
health  and  safety  studies  on  the  listed 
chemicals.  That  notice  will  also  add  the 
chemicals  to  Lhe  TSCA  section  8(a) 
Preliminary  Assessment  Information 
Rule  (40  CFR  part  712).  The  section  8(ai 
rule  requires  the  reporting  of  production 
volume,  use,  exposure,  and  release 
information  on  the  listed  chemicals. 

in.  Status  of  List 

The  ITC's  Thirty-Second  Report  notes 
the  addition  of  one  chemical  group  to 
the  Pnonty  Testing  List  and  the  rem.oval 
of  4  designated  chem.icals  and  2 
recommended  chem.icals  and  8 
chem.ical  groups  added  in  the  Twenty- 
Eighth  Report.  The  current  TSCA 
section  4(e)  Priority  Testing  List 
contains  18  chemicals  and  17  chemical 
groups,  2  diemical  groups  and  7 
chemicals  are  designated  for  priority 
testing  consideration 

IV.  Testing  Consent  Agreements 

1  Solicitation  of  Interested  Parties 
EPA's  procedures  for  requiring  the 
testing  of  chemical  substances  under 
section  4  of  TSCA  at  40  CFR  790.22. 
includes  the  adoption  of  enforceable 
consent  agreements  and  the 
promulgation  of  test  rules.  EP.A,  has  on 
numerous  occasions  been  approached 
by  chemical  companies  interested  in 
negotiating  consent  agreements  for 
testing  rrC  chemicals  or  chemical 
groups.  As  a  result  of  these  requests. 
EPA  is  now  inviting  persons  interested 
in  participating  in  or  monitoring 
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nesotiaLons  on  the  ;:hent.,,-Tit 
designated  m  ihe  T?;;rty-S>^^jno  fT^ 
SeiK.rt  :o  uo'Jv  ¥VA  in  writing.  Those 
nno  respcnd  'o  tfus  solicitation  by  the 
deediine  e  'ar  l^ned  in  this  notice  will 
have  tue  status  of  "interested  parties" 
and  will  be  afforded  opportunities  to 
participate  in  the  negotiation  process. 
These  "interested  parties"  will  not  incur 
any  obligations  by  being  designated 
"interested  parties."  This  solicitation  is 
separate  from  the  solicitation  of 
interested  parties  made  in  the  Federal 
Register  of  May  5.  1993  (58  FR  26898). 

2.  Solicitation  of  testing  proposals  for 
consent  agreement  negotiations.  EPA  is 
also  now  soliciting  testing  proposals  for 
a  consent  agreement  to  perform  dermal 
absorption  testing  on  the  34  chemical 
substances  designated  in  the  Thirty- 
Second  Report.  V/hile  this  solicitation  is 
separate  from  the  solication  of 
intertisted  parties  made  for  the  24 
substances  designated  in  the  Thirty- 
First  ITC  Report  published  Mav  5.  1993 
(58  FR  26898),  EPA  expects  that  any 
testmg  consent  agreement  adopted  for 
this  efi^ort,  as  well  as  the  testing  method 
referenced,  will  be  substantially  similar. 
Following  publication  of  this  notice, 
manufacturers  and/or  processors  have 
60  days  to  develop  and  submit  testing 
proposals  for  any  of  the  chemical 
substances  designated  in  the  Thirty- 
Second  Report  that  they  wish  EPA  to 
consider  as  candidates  for  consent 
aireement  negotiations. 

Federal  scientists  from  a  number  of 
the  ITC's  statutory  and  liaison 
organizations  including  the  Consumer 
Product  Safety  Commission, 
Envi.-onrrenta!  Protection  Agency.  Food 
hTid  Drug  Adrainistration,  National 
Institute  for  Occupational  Safety  and 
iea.th    .r  d  Occupational  Safety  and 
;iM,,  -h  Administration,  have  developed 
a  prnpof'Hl  test  protocol  that  will 
provide  data  needed  by  several  U.  S. 
Government  Organizations  represented 
on  the  ITC.  This  proposed  protocol  is 


fentitied    Prolocoi  for  m  vilro 
Percutaneous  Absorption  Studies"  and 
is  available  to  the  public  through  the 
TSCA  Docket  Receipts  and  the 
Environmental  Assistance  Division 
listed  above.  This  document  should  be 
reviewed  before  submitting  any  testing 
proposals  in  response  to  this  notice. 

For  additional  technical  information 
on  this  testing  protocol  contact  Dr.  John 
D.  Walker,  Executive  Director.  TSC\ 
Interagency  Testing  Committee.  (202) 
260-1820. 

All  testing  proposals  submitted 
should  describe  the  testing  to  be 
performed  and  explain  any  deviations 
from  the  test  protocol  that  are  necessary 
to  assure  the  development  of  reliable 
percutaneous  absorption  data. 

EPA  will  review  the  submissions  and 
select  the  most  promising  submissions 
as  candidates  for  negotiation. 
Submissions  that  fully  eddmss  the  ITC's 
concerns  will  have  a  higher  chance  cf 
success  than  those  that  do  not  fully 
address  all  data  needs. 

3.  Negotiation  of  testing  program  and 
development  of  a  testing  consent 
agreement.  EPA  will  follow  the 
negotiation  procedures  under  40  CFR 
790.22,  and  to  the  extent  feasible,  the 
timetable  outlined  in  40  CFR  part  790, 
Appendix  A  to  subpart  B. 

In  the  case  of  the  34  substances 
designated  for  priority  testing 
consideration  in  the  Thirty-^ond  ITC 
Report,  EPA  believes  that  obtaining 
testing  through  the  development  of 
consent  agreements  would  be  most 
feasible  if  interested  manufacturers 
organized  a  testing  consortium.  Because 
of  the  straightforward  and  relatively 
inexpensive  nature  of  the  tests  for  each 
of  the  substances  (i.e.,  dermal 
absorption  tests),  and  the  costs  to  EPA 
and  industry  that  would  be  incurred 
should  many  consent  agreements  be 
pursued,  EPA  believes  that  negotiating 
with  an  organized  group  of 


manufacturers  may  be  Uie  most  efficient 
means  to  obtain  the  needed  testing. 

For  additional  information  about 
process  or  negotiations  contact  Frank 
Kover,  Chief.  Chemical  Testing  and 
Information  Branch,  (202)  260-8130. 

Authority:  15  U.S.C.  2603. 

Dated  July  8, 1993. 

ChariM  M.  Auer, 

Director.  ChemicaJ  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics.   * 

Thirty-Second  Report  of  the  TSCA 
Interager:,  'e*,'  -    Committee  to  the 
Administ  ^       E       onmental 
Protectlop  Agency 

SUMMABY.  The  TSCA  Interagency 
Testing  Committee  (ITC)  was  created 
under  section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA)  as  an 
independent  advisory  committee  to 
establish  testing  priorities  for  TSCA- 
regulable  chemical  substances  and 
mixtures  ("chemicals")  for  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  rrc  maintains  the  TSCA 
Section  4(e)  Priority  Testing  List  and 
transmits  revisions  of  the  List  as  a 
Report  to  the  EPA  Administrator  at  least 
every  6  months  for  action  and 
publication  in  the  Federal  Register. 
This  Report  presents  the  ITC's  revisions 
of  the  Priority  Testing  List  resulting  from 
its  deliberations  during  the  reporting 
period  November,  1992  through  May. 
1993. 

In  this  revision,  ITC  is  designating  a 
group  of  34  chemicals  of  regulatory 
interest  to  the  Occupational  Safety  and 
Health  Administration  (OSHA)  for 
dermal  absorption  testing  and  is 
removing  4  designated  chemicals,  2 
recommended  chemicals  and  8 
recommended  chemical  groups  added 
in  ITC's  28th  Report  (56  FR  41217. 
August  19,  1991).  These  revisions  are 
summarized  in  Table  1. 


Table  1 .—  Revisions  to  the  TSCA  Section  4(e)  Priority  Testing  List 


Action 


.■esiC"a'8C 


dr=  "ya  a.-:'SOT)tion  testing  

f^'evic-^&y  Desi^jnaieo  Gnemicals  Removed  from  the  Ust 


Chemicals  or  Groups 


34  OSHA  Chemicals  with  Insufficient  dermal  ab- 
soTJtion  data 

/>Butano( 

lsot)utarK)< 

Dimethyl  terephttialate, „ 

D)(2-ethylhexyl)adipate  '. 


Date 


5J93 
5/93 
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Action 


PrevvTjsMy  Recommendad  Q^enicate  Removed  from  ttw  Ust  — 

Presioui^y  Recooinended  Chemical  G'oops  Rarryaved  from  tJie  List 


Cherr^tcais  or  Groups 


Ail/  aicoTtOl 

2.4-achk)fophenol 


Mkynes 

Nt<roalc(^xji;s  ..- 

ptxx^jhooiums  

Hydrazir-es  

Ox)rar.«»8 

A.»?or/siian68  

Atd«hyda  hydrates 
isothiocyanates  


Date 


S'93 
5/93 


1  1    Background.  Sinre  its  creation  in 
1976  under  section  4(a5  of  the  Toxic 
Substmces  Cor.trol  Act  (Public  Law  94- 
469,  90  Stat.  2003  et  seq..  15  U.S.C  2601 
et  seq.).  the  TSCA  Interagency  Testing 
Committee  has  submitted  31  semi- 
annual Report*  to  the  Administrator  of 
the  U.S.  Environmental  Protection 
Agency  to  establish  testing  priorities  for 
TSCA-regulable  chemicals.  These 
Repc"  ,  hev=  -^pen  published  in  the 
Federal  Rt'gi'iSer  and  are  also  available 
from  the  IT':   i-  this,  its  32nd  Report, 
the  rrc  s  revising  its  Priority  Testing 
Li'.  b>  aesignating  a  group  of  34 
cne:Tiicals  for  dermal  absorption  testing 
ana  oy  removing  4  designated 
chemicals.  2  recommended  chemicals 
ad''  -«(    mraended  chemical  groups.  A 
s-^i'jri  v-.-s.  -n  of  the  Pn>'.'-'>v  Testing  Ust 
&?''.j^A'~%  af  triH  and  of  •n.s  Report.  The 
and  the  complete  Priority 


n  all  individual 


,  group  are  available 


r  j.Ti   -e  fir  f address  and 

ii  .  an  si  i::<-  end  of  this 
f""n  ■-emmer.'  Printing 
:••■  1  "30'  ar.  ;  on  the 
'n  Boa-'l  ''V  T  .:t-rn  (202/ 


7 

I,  r:  ;r,e  n  >,..:, ' 
R,  yr.r.'  Tr  T 

FedTil  B'ji; 
5.2-,  *^'' 

Ihe  nc  meets  at  least  once  a  month 
and  produces  its  Reports  with  the  help 
c'  sta"  ind  technical  contract  support 

pr .  ;d"d  by  EPA.  ITC  membership  and 
s.pp^-t  c--sonnel  are  listed  at  the  end 

cf;h:5  K-  por* 

Rep<j-s  -y:  i:'.i  '-  s'  .::.■--'  :.){  Huilution 


Fre\»n*:  ":  -ir":  '  -x:"'«.  p:-"r  .■.-:  '"  •• 
TSCA  >«^l..:n  -■',-;  ir:d  -i',  .,  ■  .  :''^  "^;;t 

re^/.ire  manufacturers,  processors  and 
d  stnru'ors   :  ^..b:nit(l)  production 
anr  ^^rx.s  .-^r  it-'a  and  (2)  health  and 
sa.'e'v  s'u-.T-is  '*';.:n  2  Trjilhs  of  the 
rules'  eiiocti\B  ddias,  T"(»se  submissions 
are  indexed  dnd  -,;  !r"i:  ::iv  E.F.\  and 
r.,!,-,^...  "d  r>  •:  t  [':'",.  v^  '-..n  12  months 
c'^r  I~L  Jt'-.;,nrt".  •.   •-'  e  .^dminist^ator 
o'  L  TA  must  initia't  =  p-v  ceding  under 
T  C.-^  s^rtion  4(q)  to  innpiHment  the 
r    '  s  lasting  recommendations  or 
p  .iiy.i.i  in  tlie  Federal  Rfftii<i»er  the 


Administrator's  reasons  for  not 
initiating  action. 

1 . 2    Actions  taken  by  the  ITC  in  this 
fl?port— 1.2. a  Designated  chemicals. 
Thirtv-four  OSHA-nominated  chemicals 
for  which  available  dermal  toxicity  or 
absorption  data  are  insufficient. 

I.  Rationale  for  the  Desi^ation 

OSHA  previotisly  established 
Permissible  Exposure  Limits  (PELs)  for 
chemical  substances  and  mixtures  to 
limit  workers'  exposiu-e  to  industrial 
chemicals.  In  general.  PELs  are  based  on 
inhalation  of  airborne  dusts  and  vapors. 
In  those  cases  where  chemical 
absorption  through  the  skin  could  be 
hannrul,  the  chemicals  with  PELs  are 
assigned  skin  notations.  OSHA  needs 
quantitative  measures  of  dermal 
absorption  to  evaluate  potential  hazards 
to  workers.  OSHA  requested  that  the 
ITC  use  its  TSCA  section  4(e)  statutory 
authority  to  designate  chemicals  with 
PELs  for  priority  testing  consideration 
by  the  EPA  Administrator.  In  its  31st 
Report,  the  ITC  designated  for  dermal 
absorption  testing  a  group  of  24 
chemicals  for  which  no  dermal  toxicity 
or  absorption  data  could  be  located  in 
the  publicly  available  literature.  In  this 
Report,  the  ITC  is  designating  a  group  of 
34  chemicals  for  dermal  absorption 
testing  because  existing  dermal  toxicity 
or  absorption  data  are  not  sufficient  for 
OSHA's  needs  (Table  2).  m- 
Dinitrobenzene  is  already  on  the  Priority 
Testing  List  as  a  recommendation  from 
the  28th  Report  and  is  "oeing  designated 
in  this  Report  for  dermal  absorption 
testing. 

Table  2.—  OSHA  Chemicals  Des- 
igihated  For  Dermal  absorption 

TESTING 


Table  2.—  OSHA  Chemicals  Des- 
ignated For  Dermal  absorption 
Testing — Continued 


CAShto. 

Chemtcal  Narrse 

61 -€2-5 

AmitTola 

74-96-4 

Ettiyl  bfomtcte 

75-15-0 

Cart>on  disulfide 

75-25-2 

Bromofomi 

75-34-3 

1,1-Dichloroethar^e 

77-78-1 

Dimethyl  suKate 

CAS  No. 

Qiemica)  Name 

79^i6-9 

2-Nitropropane 

80-fi?-6 

Methyl  methacrytate 

---<-'r-2 

Dietttyl  phtfiaiats 

3o-''2-? 

;■  ^i•tTX3to»ue^« 

6&  -2    r 

>  s«-8utylpher>ol 

90~^-G 

o-.'\."'Stdine 

9 --'3-6 

|r 'jfin*! 

9'w4Q-8 

C>a'>  •')rO!0*-Jfi  "'3 

..-^,>;,i^.^;^ 

~^-  l>'~'i'r.r,.**  '.x  j's 

'  x-yy-b 

p-ti  t,  .:xy'icv  ,C'S"."iJ  'iB 

"  X~(.    --6 

P  '■;i;rO-a''-l;''-J 

1Cf>'.'-4-7 

Bsn."/  ^►ic-73 

M.tO-^3-^ 

pr-^- -^'IJ^.'^'rl-;- 7       « 

"?F^id~o 

(>"i<uiOine 

108-44-1 

.'n-T;>luiCi''*> 

108-9O-7 

C»>iO'00«nienfl 

109-99-9 

T«itTariycroturar 

<2<-14-2 

2  d-Oinilrot  jit-ef.8 

122-39-4 

L'spl^eoyianine 

•  2^99-8 

be'-tr-Otucrop'*'"'' 

•;  5CW-6-5 

p  ■Mt•ti■lOx■/p^;s^o' 

52S-^9-C 

oD.r.,'jobBr\ze'^e 

540-59-0 

^.2■DH■.t•:orooV•^s^~^& 

626-17-5 

m-^ihaiodinitrio 

768-52-5 

N-isoc'ooyian:'*'^ 

1300-73-8 

XylicJine 

6423-43-4 

PfOC'yi«r^  g./coi  dinitrft:e 

25013-15-4 

1  Viri^i  tolu&na 

IL  Supporting  Intormaiion 

Ln  it.i  lanuarv  19  "^Qa^  Air 
Cont.anr,;n=ints  R'.iie  i54  FR  2332],  OSH.\ 
stated  tna;. 

The  purpose  of  lievmg  the  st  in  designation 
is  tu  prBvsnt  the  same  toxic  effects  that  the 
chemictt:  causes  thruugh  Inhalation.  The 
inhalation  I'tnit  is  bh.wd  on  keeping  exposure 
below  'he  limit  wh;i:h  will  rre^'e  a 
'.i^Ti'.P.can'  nslt  nf  .Tja*f-r;al  imraime:-"  of 
r.MUh.  if  siun  abs^Tpt'.nn  i?  fxijsible  an 
empioyf'  mij;n'  be  bebw  'he  inhaian  ir 
limit,  however,  the  additior.a;  Dody  in-u'den 
through  sitin  abso.-ption  mav  create  the 
.aidtenal  impairment  w*iic  h  ;he  i:mit 
3"einpts  to  reduce 

in  September  1991,  O.SHA  noKiir.ated 
rhem-.cal  s;.bstnncps  a::  J  n'lxtures  with 
i^ELs  (54  FR  2332;  to  the  TIC  to  assess 
the  availability  of  data  relevant  to 
dermal  absorption  and  the  pcssihihiy  of 
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test;nw  L-'ie:  TSCA   A  s;,n:r-ii'v  of 
nC  s  -rv.ew  ci  '.r.ese  GSi-L\  c'lernicals 
-  : --'^^nted  in  the  following  Figure  1: 


Figure  1.  Summary  of  iTC  Revtew  of  CSHA 
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of  these  chemicals  ar.c.  set  aside  for 
futiire  review  145  cherr: ,  ::i*!s  'ha*  s-^ 
poiviTiers,  pesticides  r.omp'i  x  rr.;Xt.i:t-- 
or  chiorofl'joroce'-bcr.s  'CFCs'i  For  the 
remaining  513  cherr.icals,  'ne  Rpgistr}'  of 
ToxiC  Effects  of  Chemica;  ^-u'-'stunrp'; 
(RTECS)  was  searched  fcreponed 
dermal  LD50  vali,es  Chs-rj  a:^  with 
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Chemical  Assessment  Tracking  System 

future  rrC  re\dew.  were  searched  to  determine  if  dermal 

-a*  are  vapcr?  at  ambient  toxicity  or  absorption  data  were 

t;  -fir.  'v  't^nrtive,  known  to  available  for  the  remaining  99 

:  :'v  { :  :  >  mbers  of  OSHA-  chemicals.  No  dermal  toxicity  or 

gr    .;  s  were  also  absorption  data  were  located  for  24 

'  ITC  '«'vp',v  RTECS,  chemicals.  These  24  chemicals  were 
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The  literature  searches  located  168 
references  on  dermal  toxicity  or 
absorption  data  for  75  chemicals  The 
nc  reviewed  these  references  and  made 
a  tentative  deterrr.inabon  that  14 
chemicals  had  sufficient  data  to 
estimate  the  dermal  absorption  rate 
These  14  chemicals  were  referred  to 
OSHA  for  further  evaluation  The  FTC 
also  determined  that  27  chemicals  had 
dermal  LD50  values  or  were  sensitizers. 
fast  polymerizers,  of  known  low 
toxicity,  or  were  members  of  OSHA- 
defined  chem.ical  groups  These  27  were 
added  to  the  414  deferred  above  for 
future  ITC  rev;ew  The  ITC  determined 
that  the  remaining  34  chemicals  had 
insufficient  data  to  estimate  derma! 
absorption  rates  and  is  therefore 
designating  these  34  chemicals  for 
dermal  absorption  testing  in  this  Report. 

2.2    Removal  of  Chemicals  from  the 
Prionty  Testing  List 

I.  Rationale  for  the  Removals 

In  its  28th  Report  to  the  Administrator 
(56  FR  41212).  the  ITC  designated  6 
chemicals  and  recommended  3 
chemicals  and  11  chemacal  groups.  The 
rationale  for  adding  the  individual 
chem.icals  to  the  Pnonty  Testing  Ijst 
was  that  the  resulting  test  data  couid  be 
used  to  increase  the  confidence  m  the 
Reference  Concentrations  (RiCs)  and 
Reference  Doses  (RfDs)  for  these 
chemicals  in  EPA's  Integrated  Risk 
Information  System  (IRIS)  Eight  of  the 
11  chemical  groups  were  added  to 
provide  EPA  with  data  to  develop  and 
improve  Quantitative  Structure  Activity 
Relationships  (QSARs)  for  predicting 
biodegradation  and  aquatic  toxicity  in 
the  review  of  new  chemicals 
structurally  related  to  the  recommended 
groups  of  chemicals. 

Last  vear  EPA  requested  that  the  ITC 
review  its  action,?  in  the  28th  Report  in 
light  of  the  possibiuty  of  voluntary 
testing  of  some  of  the  designated 
chemicals  and  the  relevance  of 
additional  data  for  QSARs  compared  to 
other  data  needs  The  Committee 
reevaluated  the  designations  and 
recommendations  of  the  28th  Rapor^ 
and  concluded  that,  while  testing  of 
these  chemicals  and  groups  would 
provide  useful  information  to  EPA  and 
others,  the  need  for  data  is  greater  fur 
chemicals  to  which  workers  are  exposed 
and  which  pose  a  possible  but  unknoum 


hazard  via  skin  absorption  In  the  31st 
Report,  the  ITC  designated  a  substantial 
number  of  these  chemu.als  for  which 
there  are  r.o  dermal  toxicity  data. 
Further  study  of  the  'OSIi\  chemicals" 
reveals  that  many  more  have 
insufficient  aarmal  absorption  data. 
Because  eari.^r  entries  to  the  List  and 
present  designations  a-e  competing  for 
scarce  resources  at  EP.^  and  within  the 
ITC,  the  Committee  has  reevaluated 
their  relative  priorities.  The  Committee 
concluded  that  the  previously 
recommended  chemicals  are  of  lo¥^er 
priority  than  those  now  being 
designated. 

n.  Specific  Actions 

A.  Removal  of  Four  of  the  Six  Chemicals 
Designated  in  the  28th  Report 

In  March.  1993.  EPA  received  written 
confirmation  that  industry  will  test  4  of 
the  6  designated  chemicals.  Industry  has 
committed  to  develop  dossiers  and 
necessary  test  data  under  the  Screening 
Information  Data  Set  (SIDS)  program  of 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD). 
The  SIDS  program  is  a  consensus  testing 
regimen  developed  for  screening  high 
production  chemicals  that  is  accepted 
by  all  OECD  member  nations.  The  four 
chemicals  are  n-butanol.  isobutanol. 
di{2-ethylhexyl)adipate,  and  dimethyl 
terenhthalate. 

Tne  ITC  views  the  voluntary 
commitments  from  industry  to  conduct 
the  SIDS  testing  as  an  important  first 
step  in  filling  the  existing  data  gaps  of 
these  chemicals.  Although  not  identical 
to  the  tests  called  for  by  tlie  ITC  in  its 
28th  Report,  the  SIDS  testing  addresses 
the  general  concerns  of  the  Comimittee 
and  will  be  useful  to  FI'.K  for  the  RfCs 
and  RfDs.  Therefore,  in  this  Report,  the 
ITC  is  removing  these  four  designated 
chemicals  from  the  Pnonty  Tf  sting  List. 
In  the  event  the  SIDS  information  is  not 
developed  or  is  deemed  inadequate,  the 
ITC  will  reconsider  designating  these 
chemicals  in  a  future  report  The  other 
2  designated  chemicals,  acetone  and 
thiophenol,  remain  on  the  Zjst 

5  Removal  of  Two  Chemicals  ar.d  Eight 
Chemical  Groups  Recommended  m  the 
28th  Report 

As  described  above,  the  28th  Report 
recommended  3  chemicals  (allyl 


alcohol;  2,4-dichlorophenol;  and  m- 
dinitrobenzene)  to  obtain  data  for  the 
IRIS  data  base  and  8  groups  (aldehyde 
hydrates.  alkoxA'si lanes,  alkynes. 
hydrazines,  isothiocyanatos. 
nitroalcohols,  oxiranes,  and 
phosphoniums)  to  develop  QSARs. 
Submission  of  data  on  these  chemicals 
would  take  place  after  EPA  issues 
section  8(a)  and  8(dl  mles  EPA 
requested  section  8  information  on  the 
chemicals  added  to  the  Priority  Testing 
List  in  the  27th  Report  to  determine  if 
the  submitted  data  will  be  useful  to  EPA 
for  its  IRIS  and  QSAR  activities.  Until 
the  requested  information  is  anfllyzed, 
E*?A  questioned  if  more  data  are  needed 
for  this  purpose  Thus,  ETA  reque.sted 
the  ITC  to  remove  the  recommended 
chemicals  and  groups  in  the  2ath  Report 
from  the  List. 

Member  agencies  did  not  identify 
prionty  concerns  for  2  of  the  individual 
chemicals  or  the  groups  and,  in  view  of 
competing  priorities,  the  Committee  is 
removing  2  chemicals  and  8  groups 
from  the  List.  The  chemicals  being 
removed  are  allyl  alcohol  and  2,4- 
dichlorophenol.  Allyl  alcohol  is  listed 
in  Title  III  of  the  1990  Clean  Air  Act 
amendments  and  is  under  study  at  EP.\ 
for  residual  risk  levels.  The  National 
Toxicology  Program  has  completed  a 
carcinogenicity  study  on  2,4- 
dichlorophenol  and  this  chemical  is 
also  being  considered  for  regulation  by 
EPA's  Office  of  Drinking  Water,  The 
following  groups  are  removed  aldehyde 
hydrates,  alkoxysilanes.  alkynes. 
hydrazines,  isothiocyanates, 
nitroalcohols,  oxiranes,  and 
phosphoniums 

The  ITC  plans  to  continue  review  of 
the  8  removed  groups  on  a  chemical  by 
chemical  basis  to  assess  possible 
concerns  of  Member  agencies.  Although 
the  individual  cJiem.icals  and  groups  are 
no  longer  on  the  Priority  Testing  List 
and  EPA  will  not  be  issuing  requests  for 
information  under  TSCLA  section  8,  all 
interested  persons  are  invited  to  submit 
unpublished  chemical  fate  or  ecological 
effects  data  for  use  in  developing  or 
modifying  QSARs.  Submissions  can  be 
made  to  EPA's  Public  Docket  Office  atid 
should  bear  document  control  number 
OPTS-41035.  The  ITC  will  use  all 
submitted  data  in  its  continuing  review. 
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DEPARTMENT  OP  LABOR 

Offlc*  of  th«  Secreta'Y 

29CFflPartl8 
RIN  1290-AA12 

Um  of  5ettl8m«nt  J'jdqes  in 
Proceedings  Before  t^*  Office  of 
Admnlstrattvs  Law  Judges 

AGENCV:  Office  of  tht*  Scxj^iary.  Labor. 

ACTION:  Fi-al  n;le, 

StWUARY.  This  filial  rule  permits  the 
appointment  of  settlement  judges  in 
proceediniis  h-efore  the  Office  of 
Admiiiistrdtive  Law  Judges.  The 
proced-ore  us'^s  uifomal  conferences  to 
encourage  cia;rri  settlement  without 
adjudication  This  is  a  volantary 
procedore  intenatd  to  reduce  the  costs 
to  parties  of  fiiing  and  defending 
complaints  and  to  expedite  the 
resolut'on  of  complaints  pursuant  to  the 
Administrative  Dispute  Resolution  Act 
of  1990;  Executive  Order  No   12778 
(Oct.  23,  1991);  and  the  Depar.n:ent  of 
Labor's  Alternative  Dispute  Resolution 
Interim  Policy 

EFFECTIVE  DATE:  August  In,  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
John  M.  Vittone,  Deputy  Chief 
AdminisL'-ative  Law  Judge.  Office  of 
Administrative  Law  Judges.  Telephone: 
(202)633-0341. 

SUPPt-EMENTARY  IHFORUATTOH:  On 
January  11,  1993,  the  Department  of 
Labor  published  a  notice  of  propo-^d 
rulemaking  in  the  Federal  Register  (58 
FR  3822-3823)  which  set  fortii  proposed 
settlement  judge  procedures  in 
furtherance  of  its  .Alternative  Dispute 
Resolution  Interim  Policy,  57  FR  7292 
(1992)  This  rule  allows  use  of 
settlement  judges  in  cert.ain  proceedings 
before  the  Office  of  Administrative  Law 
Judges.  It  is  modeled  on 
Recommendation  88-5  of  the 
Administrative  Conference  of  the 
United  States,  1  CFR  305  88-5,  and  the 
settlement  judge  procedures  of  other 
agencies.  See  18  CFR  385  GO  3  (FERC): 
24  CFK  104,620  (HLD).  29  CFR 
2200  101  (OSHRC),  47  CJR  1  244  (FCC). 
48  CFR  6302  30  (DOT)  Tha  procedure 
supplenient.s  rather  llian  supplants 
settlement  techniques  traditionally  used 
by  administrative  law  judges.  See,  e.g., 
29  UK  18  8  (discussion  of  negotiation, 
compromise  or  settlement  of  prehearing 
conferences),  29  CFR  18  9  (deferment  of 
hearing  for  settlement  negotiations  by 
the  parties) 

The  regulation  permits  appointment 
of  a  settlement  judge  by  the  Chief 
Administrative  Law  Judge  at  the  request 
of  the  parties  or  the  presiding  judge. 


Any  party  can  veto  u.se  of  tiie  procedure. 
The  settlemf'nt  judge  will  be  an  active 
or  retired  administrative  !aw  judge  other 
than  the  presiding  judge.  The  settlement 
judge  will  direct  settlement 
negotiations,  assess  the  relative  merits 
of  the  case  for  the  parties,  and  consult 
with  the  parties  either  jointly  or 
individually.  The  duration  of  the 
procedure  is  limited  because  it  is  meant 
to  quicken  rather  than  delay  dispute 
resolution,  and  because  an  exigent 
hearing  motivates  seriou.s  negotiation. 
The  settlement  judge  is  prohibited  from 
discussing  any  aspect  of  ihe  case  with 
the  presiding  judge.  Any  statements  or 
conduct  by  the  parties  or  the  settlement 
judge  at  settlement  negotiations  are  not 
admissible  in  later  proceedings  before 
the  Department. 

Settlement  judges  are  not  available  in 
Black  Lung  or  Longshore  cases.  The 
Benefits  Review  Board  has  found  that 
the  Black  Lung  BeneHts  Act  prohibits 
settlements.  See  CerzarowsJc;  v  Lehigh 
Valley  Anthracite,  /nc.  12  BLR  1-62 
(1988);  Ladigan  v.  Central  Industries, 
Inc.,  7  BLR  1-192  (1984)  Even  without 
the  prohibition,  settlement  )ud»;e 
procedures  are  not  appropriate  where 
entitlement  to  be  a  benefit  is  an  all-or- 
nothing  question,  as  in  Black  Lung 
cases,  since  a  settlement  ludge  could  do 
nothing  except  convince  one  party  to 
concede. 

Longshore  ca.ses  arfl  so  often  settled 
informally  that  neittier  the  Department 
nor  the  public  would  tjer.efit  from  a 
fonnal  settlement  )udt;e  procedure.  The 
longshore  t>ar  is  comfortable  with 
techniques  used  by  the  OfPice  of 
Administrative  Law  Judges  for  many 
years,  such  as  early  prehearing 
exchanges,  calendar  calls  in  which 
settlement  possibilities  are  discus.sed. 
and  opportunities  for  discussion 
immediately  prior  to  a  hearing  See 
Notice  of  Amendment  to  Litenm  ADR 
Pohcy.  57  FR  28701.  28702-3  (June  26, 
1992).  See  also  Joseph  4  Gilbert, 
Breaking  the  Settlement  Ice:  The  Use  of 
Settlement  Judges  in  Administrative 
Proceedings,  2  Administrative  L.J.  571, 
594-595  (1989/1990)  (indicating  that  if 
large  numbers  of  cases  are  currently 
settled  without  the  use  of  settlement 
judges,  imposing  the  procedure  is  not 
advised). 

Written  comments  regarding  the 
proposed  rule  were  required  to  be 
submitted  by  February  25,  1993  The 
following  comments  were  received  and 
evaluated. 

Comment:  In  order  to  create  greater 
flexibility  in  the  settlement  )udge 
process,  the  phrase  "jointly  andyor" 
should  be  substituted  for  "both  jointly 
and"  in  proposed  paragraph  18.9(e)(ll. 


Response  This  change  has  been 
adop'ed 

Comment.  In  order  to  avoid  Umiting 
tha  ro!e  t  f  'ho  settlement  judge  and 
permit  ^roote-  nexibility.  the  language 
"may  include  facilitating  fair  and 
equitable  sjhi'ions  and  providing  an 
asse.ssment  oi  the  relative  merits  of  the 
respect'  ve  positions  of  the  parties" 
should  be  substituted  for  "is  solely  to 
facilitate  fair  and  equitable  solutions 
and  to  provide  an  assessment  of  the 
relative  merits  of  the  respective 
positions  of  tiio  part.ios"  in  proposed 
paragraph  18.9(e)(1). 

Response:  This  change  has  not  been 
adopted.  Initially,  it  is  important  to  keep 
the  role  of  the  stjttlement  judge  well 
defined  The  intent  of  thp  regulation  is 
to  nllow  the  settle.nient  judge  to 
negotiate  settlements  between  the 
parties  in  order  to  avoid  litigation.  The 
rule  as  prtjposed  provides  sufficient 
flexibiiity  for  the  st^ttlenent  judge  to 
ne^ot;att;  such  settlements  wuhout 
including  this  language. 

Ccirpr.'ient:  It  was  suggested  that 
provisions  be  made  for  sanctions  against 
violators  of  confidentiality  provisions. 
Response:  This  change  has  not  been 
adopted  because  regulatory  provisions 
already  exist  for  sanctioning 
administrative  law  judges,  parties, 
attorneys,  or  other  representatives  who 
fail  to  act  with  integriiy  or  in  an  elfiical 
manner  in  proceedings  before  the  Office 
of  Administrative  Law  Judges. 
Specifically,  Part  18  requires  ail  persons 
appearing  in  such  proceedings  to 
comply  with  a  m.inimai  standard  of 
conduct,  and  the  administrative  law 
judge  may  exclude  any  such  persons  for 
violations  of  that  standard,  see  29  CFR 
18  54(g)(3),  and  may  certify  certain 
types  of  misbehavior  to  a  federal  Di.strict 
Court  for  appropriate  remedies,  see  29 
CFR  18.29(b).  In  addition, 
administrative  law  judges  acting  as 
settlement  judges  are  subject  to 
sanctions  for  violation  of  their  duties  in 
the  same  degree  as  if  they  were  acting 
as  the  presiding  judge,  See  5  U.S.C. 
7521;  5  CFR  930.214. 

Comment:  In  order  to  avoid  any 
negative  inference  that  might  influence 
a  decision  on  the  merits,  it  was 
recommended  that  when  no  settlement 
is  reached,  the  settlement  judge  should 
simply  advise  the  presiding  judge 
without  elaboration  that  no  settlement 
was  reached. 

Response:  Tliis  change  was  adopted 
in  part.  The  final  rule  has  been  modified 
to  provide  that,  should  the  parties  fail 
to  reach  a  settlement,  the  parties 
themselves  will  report  to  the  presiding 
judge  that  no  settlement  had  been 
reached,  without  further  elaboration. 
The  parties,  rather  than  the  settlement 
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if  duties  in 


'bd^e,  should  be  respoiiS;}.iip  fu'  a'.i 

y.nr,r.in.\:a\'.onH  with  the  p^iid.r,2 
I'icve  'H  ■  r  f  1  to  prer.juae  aiiy  contact 
L-ci.ve-!!  'die  iettii.ndi.'.  )uc^e  and  the 
presiding  judge  regarding  the  case. 

Comment:  One  commentator 
questioned  whether  there  was  evidence 
io  support  Ihe  assuniptions  that  the 
settlement  judge  procedure  would 
reduce  litigation  costs  and  expedite 
dispute  resolution  and  suggested  that 
the  future  of  the  procedure  be 
contingent  on  periodic  program 
evaluations  to  determine  the 
procedure's  effectiveness. 

Response:  There  is  no  direct  objective 
evidence  at  this  time  guaranteeing  that 
this  procedure  will  reduce  the  parties' 
litigation  costs  and  expedite  dispute 
resolution.  Although  tnere  is  evidence 
that  alternative  dispute  resolution 
tbchniques  do  generally  reduce  costs 
and  expedite  resolution  of  disputes,  it 
should  oe  noi.ed  that  these  are  only  two 
goals  of  altemaiive  dispute  resolution. 
Another  important  obiective  is  to  enable 
the  parties  to  negotiate  resolutions  that 
are  mutually  acceptable,  thereby 
creating  greater  satisfaction  with  the 
process  as  a  whole. 

Although  this  procedure  will  be 
nonitored  to  determine  its 
effectiveness,  review  of  the  effectiveness 
of  a  regulation  is  a  matter  of 
management  rather  than  regulation. 
Therefore  the  regulation  makes  no 
specific  reference  to  its  review. 

Comment:  A  request  was  made  for  the 
estimated  costs  of  implementing  the 
settlement  judge  procedure  and  the 
P'ossibility  of  the  need  to  appoint  new 
administrative  law  judges.  Would  the 
costs  outwei^  the  benefits? 

flesponse;  Presently,  there  are  judges 
within  the  Department  of  Labor's  Office 
of  Administrative  Law  Judges  trained  in 
alternative  dispute  resolution.  These 
judges  are  capable  of  satisf)  ing  any 
initial  requests  for  settlement  judges.  If 
the  requests  for  settlement  judges 
exceed  the  office's  present  capacity, 
more  judges  will  be  trained  at  a  cost 
undetermined.  There  are  no  plans  to 
appoint  new  administrative  law  judges 
lo  meet  settlement  judge  requests.  As 
there  is  no  objective  evidence  to  predict 
whether  or  not  the  procedure  will  be 
successful  in  decreasing  the  costs  of 
litigation  or  expediting  the  resolution  of 
cases,  or  even  how  much  use  will  be 
made  of  the  procedure,  it  has  not  yet 
been  determined  whether  the  costs  will 
cjtweigh  the  benefits.  Howe%'er,  if 
successful,  the  reduced  costs  in 
!;t;g3tion  and  the  earlier  resolution  of 
cases  .should  outweigh  the  costs  of 
implementing  and  maintaining  the 
settlement  judge  procedure.  Since  the 
appointment  of  settlement  judges  is  at 


tlie  a„vr-'":on  of  .he  Chief 
Ad:...-:,.-.'.r,~.t;v,;  I^vv  )udge,  if  the 
procedure  is  not  cost  effective,  it  is 
within  that  official's  power  to  hmit  the 
use  of  the  procedure. 

Comment:  A  commentator  raised 
concerns  that  the  proper  role  of  the 
administrative  law  judge  will  become 
confused  since  the  primary  duty  of  the 
settlement  judge  will  be  to  resolve 
disputes  rather  than  to  interpret  law. 
Altnougb  these  two  roles  are  not 
necessarily  inconsistent,  in  cases 
involving  important  public  policy 
issues,  the  settlement  judge  procedure 
may  not  be  appropriate.  It  was  suggested 
that  a  record  be  made  of  at  least  the 
factual  and  legal  basis  of  any  agreements 
reached  since  administrative  law  judges 
are  responsible  for  keeping  acoirate  and 
complete  records  of  administrative 
dispute  proceedings.  This  responsibility 
must  be  balanced  with  the 
confidentiality  of  the  parties. 

Response-  Since  the  appointment  of  a 
settlement  judge  is  at  ihe  discretion  of 
the  Chief  Administrative  Law  Judge, 
requests  for  settlement  judge  procedures 
may  be  denied  where  use  of  a  settlement 
judge  does  not  appear  to  be  appropriate. 
However,  the  regulation  has  been 
modified  to  provide  that  settlement 
judges  may  terminate  settlement  judge 
proceedings  if  it  becomes  apparent  that 
the  issues  involved  are  inappropriate  for 
a  settlement  by  means  of  this  procedure. 

The  maintenance  of  detailed  records 
for  all  settlement  judge  sessions  would 
encumber  the  process  and  endanger 
confidentiality.  Since  confidentiality  is 
crucial  to  the  integrity  of  the  procedure, 
such  risks  to  confidentiality  could 
discourage  parties*  participation  in  the 
procedure.  Furtliermore,  as  this 
procedure  is  entirely  voluntary,  parties 
cannot  be  coerced  either  to  use  the 
settlement  judge  procedure  or  to  adopt 
suggestions  made  by  the  settlement 
judge,  and  may  withdraw  from  the 
proceedings  at  any  lime  without 
prejudice.  For  these  reasons,  the 
desirability  of  a  complete  and  accurate 
record  of  all  settlement  judge 
proceedings  for  review  purposes  is 
outweighed  by  the  risks  to 
confidentiality  and  the  danger  of 
formalizing  what  is  intended  to  be  an 
informal  procedure. 

Comment:  Parties  should  be  allowed 
to  participate  in  the  selection  of 
settlement  judges  to  eliminate  factors 
that  may  make  parties  hesitant  to  use 
the  procedure. 

Response.- This  suggestion  has  not 
been  adopted.  In  other  forms  of 
alternative  dispute  resolution  such  as 
p.rbitration,  where  parties  are  bound  by 
the  decision  of  the  third  party,  selection 
nf  the  third  party  neutral  by  the  parties 


is  desirable.  He  'v^-r  !!  ^  :^  r    •    ■  ;e  in 
settlement  judgt-  j ':» .^  ^    ,■■  \*   .  -  the 
neutral  makes  no  binding  deasion  but 
merely  o^ers  the  parties  an  additional 
forum  for  voluntary  resolution  of  their 
dispute  and  has  no  coercive  authority. 
Participation  by  the  parties  in  the 
selection  of  the  settlement  judge  could 
lead  to  an  additional  point  of 
controversy  between  the  parties  and 
could  potentially  create  another  layer  of 
bureaucracy.  This  would  defeat  the 
purpose  of  the  procedure  to  reduce  the 
costs  and  expedite  adjudication  of 
claims. 

Comment:  There  was  concern  that  the 
settlement  judges,  who  are  employees  of 
the  Department  of  Labor,  would  not  be 
independent  in  their  evaluation  of  the 
controversy  but  would  be  biased  in 
fevor  of  the  agency. 

Response:  Although  administrative 
law  judges  are  employees  of  the 
Department  of  Labor,  they  are  appointed 
pursuant  to  the  Administrative 
Procedure  Act  which  guarantees 
independence  of  administrative  law 
judges  by  protecting  their  tenure  and 
pay,  and  prohibits  the  performance  of 
inconsistent  duties.  5  U.S.C.  3105.  3344. 
5372,  7521.  There  is  nothing  to  indicate 
that  settlement  judges  would  be  any 
more  disposed  to  negotiate  outcomes 
that  are  favorable  to  the  agency  than 
presiding  administrative  law  judges 
would  be  disposed  to  make  or 
recommend  final  decisions  that  are 
favorable  to  the  agency. 

Comment:  It  was  sugge-i^ted  that 
disciplinary  proceedings  against 
administrative  law  judges  before  the 
Merit  Systems  Protection  Board  be 
excluded  from  the  definition  of 
"subsequent  administrative 
proceedings"  in  paragraph  (e)(4)  of  fche 
proposal. 

Response:  The  Department  of  Labor 
can  only  ensure  that  confidentiality  of 
settlement  judge  negotiations  will  be 
maintained  in  Department  of  Labor 
administrative  proceedings.  The  Merit 
Systems  Protection  Board  is  an 
independent  agency  and  it  is 
contemplated  that  the  confidentiality 
provision  of  the  settlement  judge  rule 
could  not  be  used  as  a  shield  by  the 
judge  in  a  disciplinary'  proceeding.  To 
make  it  clear  that  confidentiaUty  can 
only  be  ensured  in  administrative 
proceedings  before  the  Department  of 
Labor,  paragraph  (e)(8)  of  §  18  9  has 
been  revised. 

Comment:  There  was  concern  that  the 
procedure  would  become  just  another 
layer  of  bureaucracy. 

Response:  The  settlement  judge 
procedure  was  drafted  to  expedite  rather 
than  lengthen  the  resolution  of  cases.  In 
order  to  avoid  a  prolonged  procedure. 
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provisions  ware  tnada  to  limit  the 
duration  of  the  seUkraent  judge 
procedure  and  to  permit  termination  of 
the  procedure  at  any  time  the  setliement 
judge  believes  that  settlement  is 
unlikely.  In  addition.  Discovery  is  not 
necessarily  suspended  during  the  coiffse 
of  the  procedure,  unless  a  suspension  is 
granted  by  the  presiding  judge,  so  that 
in  the  event  the  par».ies  fail  to  reach  a 
settlement,  the  case  could  proceed  to  a 
formal  hearing  without  significant 
delay.  It  is  hoped  that  this  informal 
proceeding  will  eliminate  delays  that 
are  sometimes  involved  in  a  formal 
proceedirg. 

ComiTient:  In  order  to  evaluate  the 
efiectivenei>s  of  the  procedure,  it  was 
suggested  that  both  the  Department  of 
Labor  and  the  Office  of  Personnel 
Management  or  the  Merit  Systems 
Protection  Board  should  review  the 
actions  of  Settlement  Judges. 

Response:  Informal  review  of  actions 
by  settlement  judges  will  occur  through 
continued  review  of  settlement 
programs.  A  more  formal  type  of  review 
would  require  management  of  records 
and  other  types  of  controls  which  would 
endanger  confidentiality  and  the 
integrity  of  the  process  and  could 
potentially  interfere  with  the 
independence  of  the  judges. 

Comment:  It  was  suggested  that  the 
regiilation  should  provide  whether  it  is 
applicable  to  the  deportation  and 
exclusion  proceedings  under  the 
immigration  and  Nationality  Act  of 
1952.  as  amended,  which  are  civil  in 
nature.  In  addition,  it  was  suggested  that 
the  regulation  specifically  provide  for  a 
delegation  of  authority  to  undertake 
sottienient  negotiations  from  the  chief 
judge  to  the  individual  immigration 
judges.  Finally,  it  was  suggested  that  the 
regulation  should  provide  for  referral  to 
a  settlement  judge  upon  the  request  of 
an  alien  in  a  deportation  or  exclusion 
proceeding  without  concurrence  of  the 
Service 

Respome  Sii'.ce  i.'.d  Department  of 
Labor's  Ottlce  of  Administrative  Law 
Judges  does  not  preside  over 
deportation  matters  arising  under  the 
and  Nationality  Act,  these 
re  not  relevant  to  this 


-■)b 


"It: 


C'jmrT'.er.u 
rfvi";a;ior. 


1  - 


Nt, 


Ur,e  cor-- 
.Te  ■■•■(}  rt-J  U: 


'at  or 


'.t  '   dnguage 
contained  .n  u.-i-tiii'":  •'    IH. 9(e)(1).  "A 
siM'.lemer.t  ;ua«(a  .s  a::  acuve  or  retired 
administrative  law  judge  who  convenes 
and  presides  over  settlement 
conferences  and  negotiations,  confers 
with  the  parties  both  jointly  and 
individually,  and  seeks  voluntary 
resolution  of  the  issues."  The  settlement 
judge  does  not  render  a  formal  judgment 
or  decision  but  merely  facilitates  fair 


and  equitable  solutions  and  provides  an 
asse.ssnient  of  the  relative  merits  of  the 
respective  positions  of  the  parties.  To 
require  that  tlie  settlement  judges  be 
active  or  retired  administrative  law 
judges  is  inconsistent  nvith  the 
philosophy  of  alternative  dispute 
resolution.  There  should  be  broad 
discretion  in  agreeing  to  the  seiection  of 
the  third  party  neutral  assigned  to  case. 
Also,  limiting  appointment  would  not 
provide  a  broad  base  of  settlement 
judges  and  would  leave  parts  of  the 
country  without  the  availability  of 
settlement  judges  or  require  extensive 
travel  to  conference  sites. 

Response:  The  settlement  judge  rule  is 
only  one  method  of  alternative  dispute 
resolution,  and  nothing  in  this  rule 
prohibits  parties  from  choosing  to  use 
other  procedures.  The  settlement  judge 
rule  is  being  offered  as  a  means  of 
dispute  resolution  for  those  cases  which 
have  reached  tin  Office  of 
Administrative  Law  Judges  for  formal 
adjudication,  presumably  because  prior 
settlement  attempts  using  other  methods 
have  been  unsuccessful.  The  regulation 
restricts  the  class  of  people  allowed  to 
become  settlement  judges  to  ensure  that 
settlement  judges  have  the  necessary 
expertise  in  cases  arising  before  the 
Office  of  Administrative  Law  Judges  and 
as  a  measure  to  avoid  the  costs  of  hiring 
outside  mediators.  Because  the 
settlement  judge  procedure  applies  to 
cases  in  which  other  offices  of  the 
Department  of  Labor  are  parties, 
participation  by  employees  from  these 
other  offices  as  settlement  judges  could 
potentially  create  a  conflict  of  interest. 
The  Office  of  Administrative  Law 
Judges  is  the  only  office  within  the 
Department  which  has  both  the 
institutional  independence  and  the 
expertise  in  cases  arising  before  this 
office  to  ensure  the  integrity  of  the 
procedure. 

Administrative  law  judges  trained  in 
settlement  techniques  are  already 
available  within  the  Department  of 
Labor's  Office  of  Administrative  Law 
Judges,  which  has  district  offices  in  ten 
locations  throughout  the  country. 
Should  the  need  for  settlement  judges 
increase,  additional  judges  will  be 
trained.  Until  that  time,  judges  presently 
trained  in  settlement  techniques  will  be 
assigned  to  mediate  settlements 
negotiations  in  cases  where  the  Chief 
Judge  approves  the  use  of  the  procedure. 

The  following  technical  changes  were  also 
made  to  the  regulation,  in  citing  provisions 
of  the  Administrative  Dispute  Resoiutiuo  Act 
of  1990  in  the  authority  citation,  the  phrase 
■'5  U.S.C.  581"  was  corrected  to  read  "5 
U.S.Q  571  note".  In  paragraph  18.9  (e)(2)  the 
word  "when"  was  substituted  for  the  word 
"whore'.  In  paragraph  18(e)(7)  the  word 


"waea"  Wa.s  si.bs;:tuted  for  the  word 
"where".  In  paragraph  18(«)'7)ii)  "the 
sHttlement  judge  is  scheduled  to  pre.^ide  in 
other  proceedings  in  the  game  place"  was 
substituted  for  "a  conference  nsay  t>e 
scheduled  ia  a  paace  and  on  a  day  dsat  the 
settlement  judge  is  scheduled  to  preside  in 
other  p.'oceedlngs." 

Procedural  V^atters 

This  is  not  major  rale  as  defined  by 
Executive  Order  12291.  The  Agency 
Head  has  certified  that  this  rule  does  not 
bave  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  as  defined  in  tho  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  rule  does  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.J. 

I  .>t  (.f  S.h  f'.:Uinl9CFRP3rt  18 

Administrative  practice  and 
procedure. 

Accordingly,  part  18  of  title  29  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows; 

PAPT  IB— P;ULf:S  OF  PRACTICE  AND 
FRGCEDfJ'^t  FOR  ACW-NiSTRATIVE 
hTARNGS  F?ErOPt  fHE  OFFICE  OF 
ADMI[Ji5TRA''WE  \^AVi'  JUDGES 

1.  The  authority  citation  for  part  18  is 
revised  to  read: 

Authority:  5  U.S.C.  301.  5  U.S.C.  551-553; 
5  U.S.C.  571  note;  E.O.  12778;  57  Fed.  Reg 
7292. 

2.  Section  18.9  is  amended  by  revising 
the  section  heading  and  adding  new 
paragraph  (eMo  read  as  follows: 

§18.9    Consent  order  O'-'e^lemert; 
•ettlemeiit  judg*  (xoc9Q-.4re. 
*  •  •  •  * 

(e)  (1)  Settlement  judge  procedure; 
purpose.  This  paragraph  establishes  a 
volur.tarv  process  whereby  the  parties 
may  use  a  settlement  judge  to  mediate 
settlement  negotiations.  A  settlement 
judge  is  an  act:ve  '.^r  retired 
administrative  law  judge  who  convenes 
and  presides  over  settlement 
conferences  and  negotiations,  confers 
with  the  parties  jointly  and/or 
individually,  and  seeks  voluntary 
resolution  of  issues.  Unlike  a  presiding 
judge,  a  settlement  j'jdge  does  not 
render  a  formal  judgment  or  decision  in 
the  case,  his  or  her  role  is  solely  to 
facilitate  fair  and  equitable  solutions 
and  to  provide  an  assessment  of  the 
relative  meri's  of  ihe  respective 
positions  of  the  parties. 

(2)  How  initictfd.  A  settlement  judge 
may  be  appointed  by  the  Chief 
Administrative  l.aw  judge  upon  a 
request  hy  a  party  or  the  presiding 
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sdministrative  law  judge.  The  Quni 
Administrative  Law  Judge  has  sole 
discretion  to  decide  whether  to  appoint 
a  settlement  judge,  except  that  a 
sottlement  judge  shall  not  be  appointed 
» hen — 

(i)  A  party  objects  to  referral  of  the 
matter  to  a  settlement  judge; 

(ii)  Such  appointment  is  inconsistent 
with  6  statute,  executive  order,  or 
regulation; 

(iii)  The  proceeding  arises  pursuant  to 
the  Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  9C1  et 
seq.,  and  associated  acts  such  as  Lhe 
Disij-ict  of  Columbia  W  orkmen's 
Compensation  Act,  36  DC  Code  501  et 
seq.;  or 

(iv)  The  proceeding  arises  pursuant  to 
Title  IV  of  the  Federal  Mine  Safety  and 
Health  Act,  30  U.S.C.  901  et  seq.,  also 
known  as  the  Black  Lung  Benefits  Act. 

(3)  Selection  of  settlement  judge,  (i) 
The  selection  of  e  settlement  judge  is  at 
the  sole  discretion  of  the  Chief 
Administrative  Lew  Judge,  provided 
that  the  individual  selected — 

(A)  is  an  active  or  retired 
administrative  law  judge,  and 

(B)  is  not  the  administrative  law  judge 
assigned  to  hear  and  decide  the  case. 

(ii)  The  settlement  judge  shall  not  be 
appointed  to  hear  and  decide  the  case. 

(4)  Duration  of  proceeding.  Unless  the 
Chief  Administrative  Law  Judge  directs 
otherwise,  settlement  negotiations 
under  this  section  shall  not  exceed 
lliirty  days  from  the  date  of  appointmant 
of  the  settlement  judge,  except  that  with 
the  consent  of  the  parties,  the  settlement 
judge  may  request  an  extension  from  the 
Chief  Administrative  Law  Judge.  The 
negotiations  will  be  lermineted 
immediately  if  a  party  unambiguously 
indicates  that  it  no  longer  wishes  to 
participate,  or  if  in  the  judgment  of  the 
'-ottlement  judge,  further  negotiations 
would  be  fruitless  or  otherwise 
inappropriate. 


(5)  General  powers  of  the  settlement 
judge.  The  settlement  judge  has  the 
power  to  convene  settlement 
conferences;  to  require  that  parties,  or 
representatives  of  the  parties  having  the 
authority  to  settle,  participate  in 
conferences;  and  to  impose  other 
reasonable  requirements  on  the  parties 
to  expedite  an  amicable  resolution  of 
the  case,  provided  that  all  such  powers 
shall  terminate  immediately  if 
negotiations  are  terminated  pursuant  to 
paragraph  (e)(4). 

{efSuspensjon  of  discovery.  Requests 
for  suspension  of  discovery  during  the 
settlement  negotiations  shall  be  directed 
to  the  presiding  administrative  law 
judge  who  shall  have  sole  discretion  in 
granting  or  denying  such  requests. 

(7)  Settlement  conference.  In  general 
the  settlement  judge  should 
communicate  with  the  parties  by 
telephone  conference  call.  The 
settlement  judge  may,  however, 
schedule  a  personal  conference  with  the 
parties  when: 

(i)  The  settlement  judge  is  scheduled 
to  preside  in  other  proceedings  in  a 
place  convenient  to  all  parties  and 
representatives  involved; 

(ii)  The  offices  of  the  attorneys  or 
other  representatives  of  the  parties,  and 
the  settlement  judge,  are  in  the  same 
metropolitan  area;  or 

(iii)  The  settlement  judge,  wiih  the 
concurrence  of  the  Chief  Administrative 
Law  Judge,  determines  that  a  personal 
meeting  is  necessary  for  a  resolution  of 
substantial  issues,  and  represents  a 
prudent  use  of  resources. 

(8)  Confidentiality  of  settlement 
discussions.  All  discussions  between 
the  parties  and  the  settlement  judge 
shall  be  cff-the- record.  No  evidence 
regarding  statements  or  conduct  in  the 
proceedings  under  this  section  is 
admissible  in  the  instant  proceeding  or 
any  subsequent  administrative 
proceeding  before  the  Department, 
except  by  stipulation  of  the  parties. 


Documents  disclosed  in  the  settlement 
process  may  not  be  used  in  litigation 
unless  obtained  through  appropriate 
discovery  or  subpoena.  The  settlement 
judge  shall  not  discuss  any  aspect  of  the 
case  with  any  administrative  law  judge 
or  other  person,  nor  be  subpoenaed  or 
called  as  a  witness  in  any  hearing  of  the 
case  or  any  subsequent  administrative 
proceedings  before  the  Department  with 
respect  to  any  statement  or  conduct 
during  the  settlement  discussions. 

(9)  Contents  of  consent  order  or 
settlement  agreement.  Any  agreement 
disposing  of  all  or  part  of  the  proceeding 
shall  be  written  and  signed  by  a  parties. 
Such  agreement  shall  conform  to  the 
requirements  of  paragraph  (b)  of  this 
section. 

(10)  Report  of  the  settlement.  If  a 
settlement  is  reached,  the  parties  shall 
report  to  the  presiding  judge  in  writing 
within  seven  working  days  of  the 
termination  of  negotiations.  The  report 
shall  include  a  copy  of  the  settlement 
agreement  and/or  proposed  consent 
order.  If  a  settlement  is  not  reached,  the 
parties  shall  report  this  to  the  presiding 
judge  without  further  elaboration. 

(11)  Beview  of  agreement  by  presiding 
judge.  A  settlement  agreement  arrived  at 
with  the  help  of  a  settlement  judge  shall 
be  treated  by  the  presiding  judge  as 
would  be  any  other  settlement 
agreement. 

(12)  Non-reviewable  decisions. 
Decisions  concerning  whether  a 
settlement  judge  should  be  appointed, 
the  selection  of  a  particular  settlement 
judge,  or  the  termination  of  proceedings 
under  this  section,  are  not  subject  to 
review  by  Department  officials. 

Signed  at  Washington.  DC  this  7  day  of 
July,  1993. 

Robert  B.  Reich, 

Secretory  of  Labor 
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Cooperative  t:ioca'.:C'^  ^^icfa-.— 
General,  Acjrn^-'st'a'ior  ^ro'.pi's: 
DeT^onglrsno'  *'  Ciecs   Resea'c''^ 
P^:|ec's:  8^a  ■^■Hi.-'.-g  aoo  Rsscurca 
Center  ProiPct-i 

AGEHC>'  Department  of  Education. 
AC7TCH.  Summary  of  anticipated 
changes. 

tUWMARYr  The  S9cretar>-  publishes  a 
sunima'7"  ol  anticipated  changes  to  the 
notic?  ol  pnpoi-Hd  ruiemakjig  for  the 
Cooperative  tducation  Program.  The 
regulati'.'ns  pro  needed  to  implement 
changes  mad«^  by  the  Higher  Education 
Amendmerr.s  of  1992, 
FOR  FURTHEH  WfOHMATJON  CONTACT:  John 
E.  Bonas.  Teiepbore;  (202)  708-9407. 
Individuals  whc  use  a 
telecommunications  device  for  the  deaf 
ITDD)  may  call  the  Federal  Information 
Relay  Service  (FiRS)  al  1-800-877-8339 
between  8  a.m.  and  8  p.m  ,  Eastern  time. 
Monday  through  Friday. 
SUPPl^MENTAflV  INFOFIMATION:  On  May 
19.  1993,  the  Secretary  published  a 
notice  of  proposed  r  :Ierr.aking  (NPRM) 
for  this  program  in  the  Federal  Register 
(58  FR  29157).  The  public  comment 
period  for  the  NPRM  ended  on  June  18, 
1993. 

It  is  not  the  policy  of  the  E)epartment 
of  Education  to  solicit  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
necessary  to  solicit  applications  on  the 
basis  of  the  NPRM  in  order  to  have 
sufficient  time  available  to  conduct  the 
competition  and  make  awards  prior  to 
the  end  of  the  fiscal  year  (September  30. 
1993).  An  application  notice  for  the 
Cooperative  Education  Program  is 
published  in  tliis  issue  of  Federal 
Rp^ister. 

fourteen  comments  were  received  in 
response  to  the  Secretary's  invitation  to 
comment  on  the  NPRM.  In  response  to 
these  comments,  the  Secretary 
6- ".    pates  making  a  number  of  changes 
\c  [rie  -egiilations  proposed  in  the 
.\FR.N'.  The  following  is  a  summary  of 
anticipated  changes  and  the  comments 
prcmp^^.B  'h'^^e  changes 

Summa'^  of  .\nticipated  Changes 

Fc  .^►^  :  comments  were  received  in 
response  to  the  Secretary's  invitation  to 
comment  on  the  NPRM,  In  response  to 
these  comments,  the  Secretary 
anticipates  making  changes  to  the 
proposed  regulations.  A  discussion  of 
•hese  com.ments  and  changes  to  the 
rvRulations  follows. 


Underrepresented  Populations — Section 
631.5(b) 

One  commenter  suggested  that  South 
Asians  and  Pacific  Islanders  be  included 
in  the  definition  of  "imderrepresented 
populations." 

The  Secretar>'  does  not  anticipate 
making  the  change  suggested  by  this 
commenter.  The  definition  of 
"underrepresented  populations"  neither 
includes  nor  excludes  South  Asians  or 
Pacific  Islanders.  The  Secretary  believes 
that  South  Asians  and  Pacific  Islanders 
could  be  identified  as 
"underrepresented  populations"  if 
authoritative  demographic  or 
socioeconomic  statistical  data  indicate 
their  participation  in  the  nation's 
skilled,  techjiical,  or  professional  work 
force  is  less  than  their  proportionate 
representation  in  the  general 
population. 

Definition  of  Comprehensive 
Cooperative  Education  Program — 
Sections  b31.5'M5)  and  6j5.4(b)(6l 

Several  commenters  suggested  that  a 
lia;scn  role  with  secondar>-  schools 
should  not  be  a  mendalory  component 
of  the  definition  of  a  "comprehensive 
cooperative  education  program."  These 
commenters  suggested  that  this  function 
is  not  necessary  for  a  cooperative 
education  programs  to  be  considered 
comprehensive. 

Tne  Secretary  does  not  anticipate 
making  the  change  suggested  by  these 
commenters.  The  Secretary  believes 
outreach  to  new  populations  is  an 
important  purpose  of  this  program  One 
of  the  most  important  ways  to  fulfill  this 
purpose  is  to  advise  secondary  school 
students  of  the  availability  and 
advantages  of  cooperative  education. 

Unallowable  Activities — Section 
631.3Ua)(3) 

Several  commenters  suggested 
revising  the  unallowable  cost  provision 
prohibiting  the  use  of  g.rant  funds  for 
admissions  activities.  Commenters 
suggested  allowing  the  use  of  grant 
funds  for  outreach  activities  related  to 
the  recruitment  of  students  to  an 
institution's  cooperative  education 
program. 

Section  631.31(a)(3)  of  the  regulations 
reflects  the  Department's  traditional 
prohibition  on  the  use  of  grant  funds  for 
admissions  recruitment  purposes  by 
college  personnel,  except  where 
authorized  by  statute.  The  Secretary 
notes,  however,  tliat  grant  funds  can  be 
used  under  §  631.30(h)  of  the 
regulations  for  expenses  related  to 
developing,  printing,  and  disseminating 
materials  related  to  the  project, 
including  materials  designed  to  recruit 


nontraditional  students,  students  from 
special  and  underrepresented 
populations,  and  secondary  school  end 
undergraduate  postsecondary  schools. 

The  Secret8r>-  does  not  anticipate 
adding  a  clause  to  §  631.31(a)(3)  to  make 
clear  that  admission  activities  that  are 
unrelated  to  cooperative  education  are 
unallowable.  These  activities  are 
unallowable  because  they  are  not 
allocable  to  cooperative  education 
projects  under  Office  of  Management 
and  Budget  Circular  A-21  which  is 
made  applicable  to  this  program 
through  34  CFR  74.172. 

Funding  the  Project  From  Non-Federal 
Sources— Section  632.10(d)(2) 

Several  commenters  suggested 
revising  the  maintenance-of-effort 
requirement  in  §  632.10(a)(2)  of  the 
regulations  to  provide,  after  the  project 
period,  that  the  appHcant  will  fund  the 
project  at  a  level  that  is  not  less  than  the 
total  emount" expended  for  the  project 
during  the  first  year  of  Federal 
assistance.  This  change  would  make 
§  632, 10(d)(2)  consistent  with 
§  632.21(b)  and  section  803fb)(4)  of  the 
statute.  The  change  would  also 
effecti\'ely  delete  the  reference  "from 
non-Federal  sources,"  and,  thus,  permit 
other  Federal  sources  of  funds  to  be 
used  for  cooperative  education 
pro£;rams  aher  the  project  period  ends. 

The  Secretary  anticipates  making  the 
suggested  change  to  §  632.10(d)(2)  of  the 
regulations.  The  Secretary  believes  other 
Federal  sources  of  funds  can  be  us&d  for 
cooperative  education  purposes  aher  the 
end  of  the  project  period,  if  allowed 
under  the  statutes  and  regulations  of  the 
other  Federal  programs  which  are  the 
source  of  these  funds. 

Hiring  of  Cooperative  Education 
Students  for  Permanent  Positions  After 
Graduation— Section  632.2Uo)(3j 

Several  commenters  objected  lo  the 
language  in  one  of  the  special 
consideration  factors  in  §632.21(8)(3)  of 
the  regulations  that  requires  applicants 
to  cite  data  on  their  graduates  who  are 
hired  for  permanent  positions  by 
en. plovers  following  completion  of  the 
former  students'  cooperative  education 
experiences.  The  commenters  believe 
that  this  provision  unfairly  penalizes 
applicants  who  have  not  previously 
operated  cooperative  education 
programs,  or  who  have  programs  that 
have  not  developed  to  the  point  that 
employers  have  hired  mora  than  a  few. 
if  any.  graduates  for  permanent 
positions. 

The  Secretary  agrees  t>iat  the 
ptovision  imposes  an  undue  burden  on 
applicants  that  do  not  have  established 
cooperative  education  programs  with 
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substantia!  employer  support.  Tho 
Secretar>'  anticipates  modifying  the 
special  fhCtor  sub-criterion  in 
§  632.2  l(a](3)  of  the  regulations  by 
deleting  the  reference  to  the  number  of 
coopera'.ive  education  students 
employers  hire  for  permanent  positions 
af^er  graduation. 

Limitations  on  the  Amount  of  a  Grant 
far  a  New  Project— Section  632.22 

Several  corameniers  requested  that  an 
institution  that  is  receiving  ^ands 
currently  for  e  multi-year  non- 
competing  continuation  (NCC)  award 
contin  je  to  bo  subject  to  the 
institutional  matching  requirements  in 
their  original  grant,  rather  than  be 
subject  to  the  more  stringent 
institutional  matching  requirements  in 
section  803(c)(2)  of  the  HEA.  These 
commenters  contend  that  it  would  be 
overly  burdensome  to  subject  NCCs  to 
these  new  matching  requirements  and 
may  forra  many  institutions  to  forego 
continued  participation  in  the  program. 

The  Secretary  believes  that  NCCs  are 
subject  to  the  institutional  matching 
requirements  in  section  803(c)(2)  of  the 
KEA.  There  is  no  clause  in  the  1992 
Amendments  that  exempts  NCCs  from 
the  new  institutional  m.atching 
requirements  enacted  in  the  HEA. 

Limitations  on  the  Amount  of  a  Grant 
for  an  Existing  Project — Section 
632.23(b) 

Several  commenters  suggested 
revising  the  formula  for  determining  the 
amount  an  institution  will  receive  under 
an  existing  project  grant.  The  proposed 
regulations  provide  that  the  amount 
received  by  an  institution  from  available 
funds  in  a  fiscal  year  bears  i.he  same 
ratio  as  the  number  of  unduplicated 
students  placed  in  cooperative 
education  jobs  during  the  preceding 
year  by  that  institution  bears  to  the  total 
number  of  undupUcated  students  placed 
in  cooperative  pd-ic^t  or.  jnhs  during  the 
preceding  yb-ii  tv  .,;:  -^jjjb.t*  existing 
institutions  appi;   ::^  tor  gran's 
Commenters  contend  Uia!  s;i.'';t 
institutions  applying  for  gran  s  will  not 
be  approved  for  an  award  T.'f  -^  fore, 
commenters  believe  the  il^n   r;    nator  of 
the  awird  -aSio  shou^i  Se  rvvised  to 

uint>tr  of  students  in 
:   r.:.  w.th  approved 


include  only  ti;e  i 
all  eligible  ir  sti'u 
appi:'  ntions 

The  StK  retdT)  a  ;:''.i;idi 
:'.„;r'nu!H  to  "ofiec'  'hf  •:  ha: 
t)y  these  to: :'  m e  n t e •-.    ''"^: > 


the 


nionnnator 


of  the  award  iouo  vviii  be  revised  to 
include  the  tela!  number  of 
unduplicated  students  placed  in 
cooperative  eriucalion  during  the 
preceding  year  by  all  eligible  existing 
institutions  wiih  approved  applications. 

Aivarding  of  Academic  Credit  for  Work 
Exp i'rien ce — Section  6 J 2. 3 0(c) 

5>everal  commenters  objected  to 
§  t.',^. 30(c)  of  the  regulations  which 
stales  that  academic  credit  may  be 
awarded  at  the  discretion  of  the 
institution.  The  commenters  contend 
that  the  statement  is  misplaced,  creates 
confusion  for  applicants  and  field 
reviewers,  and  should  be  relocated 
under  the  proposed  section  on 
evaluation  of  student  work  experience. 

The  Secretary  agrees  that  the 
statement  on  academic  credit  is 
misplaced.  The  Secretary  anticipates 
relocating  the  staiement  as  a  new 
paif'^-sph  unde.-  §632.31  of  tlie 
reg^-ilations. 

Determination  of  Grant  Status  and 
Funding  Eligibility  When  Institutions 
Merge — Section  632.5't 

Several  commenters  suggested 
changing  the  requirement  that  the 
eligibility  of  a  merged  institution  be 
based  on  the  formerly  separate 
institution  with  the  least  number  of 
years  of  remaining  eligibility.  These 
commenters  proposed  that  \he  Secretary 
base  the  funding  eligibility  of  a  merged 
institution  on  the  remaining  eligibility 
of  the  formerly  separate  institution  with 
the  largest  enrollment.  This  charge 
would  permit  a  smaller  institution  to 
extend  its  eligibility  by  merging  with  a 
larger  instiiulion  where  the  larger 
institution  has  a  greater  number  of  years 
of  eligibility  remaining  under  the 
program. 

Tne  Secretary  does  not  anticipate 
making  the  change  suggested  by  these 
commenters.  The  Secretary  believes  that 
the  five-year  limitation  for  new  and 
existing  projects  under  section 
803(c)(1)(A)  and  (B)  of  the  HEA  and 
§  632.50  of  the  regulations  applies  in  all 
circumstances,  including  where 
institutions  merge.  In  tlie  case  of  a 
merged  instiiulion,  the  five-year 
limitation  is  fulfilled  by  maintaining  the 
requirement  proposed  in  the  NPRM. 

Eligibility  for  Participation  in  a 
Demonstration  Project — Section  633.3 

Several  commenters  recommended 
that  the  requirement  that  an  individual 


b^o  a    stiidei':;    lo  porLiwipaie  m  a 
Demonstration  project  bo  deleted  from 
the  regulaticns.  These  commenters 
contend  that  not  only  students  should 
be  eligible  to  participate  in 
Demonstration  projects,  but  also 
administrators  and  faculty. 

The  statute  defines  cooperative 
education  as  providing  paid  work 
experiences  to  students  and 
Demorslration  projects  as 
demonstrating  the  feasibility  or  value  of 
innovative  cooperative  education 
methods.  Theiafore,  the  intended 
participants  in  Demonstration  projects 
clearly  are  students.  Consequently,  the 
Secretary  does  not  anticipate  making 
any  change  to  this  requirement. 

Eligibility  for  Training  and  Resource 
Center  Grants — Section  635.2 

One  commenter  proposed  ihtit 
combinations  of  public  or  private 
agencies  or  organizations  be  included 
among  those  eligible  for  Training  and 
Resource  Center  project  grants. 

The  Secretary  does  not  anticipate 
making  the  change  suggested  by  this 
commenter.  Section  804(b)(1)(B)  of  the 
1992  Amendments  states  that  public  or 
private  nonprofit  agencies  or 
organizations  are  eligible  for  grants.  A 
combination  of  public  or  private 
nonprofit  agencies  or  organizations  is 
not  listed  as  an  eligible  applicant  in  the 
HEA.  A  public  or  private  nonprofit 
agency  or  organization  can  work  with 
another  agency  or  organization,  but  only 
the  applying  agency  or  organization  is 
considered  an  eligible  applicant  for  a 
Training  and  Resource  project  grant. 

Applicants  should  prepare  their  grant 
applications  based  on  the  provisions  in 
the  NPRM,  as  amended  by  the  changes 
discussed  in  the  summary  of  anticipated 
changes.  If  the  Secretary  makes  any 
changes  in  the  regulations  that  were  not 
discussed  in  this  notice,  applicants  will 
be  given  an  opportunity  to  revise  their 
apphcations. 

Program  Authority:  20  U.S.C  1133-1133c. 

Dated:  July  14.1993. 
David  A.  Longaneckar, 
Assistant  Secretary  for  Postsecondary 
Education. 
IFR  Doc.  93-17122  Filed  7-15-93;  9:06  am} 
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DEPARTMENT  OP  EDUCATION 
[CFDA  No:  MOSS] 

Coop«faliv«  Education  r>r!%g'-an — 
General   Adrninlttratio-  Pro(8c^8; 
D«montiration  ProiecT»,  c!86»ar:^- 
PrO!»»ct«:  a^c  Tfsinio^  sid  Re»o,-'c» 
C«ri!*r  Profec'.a 

.\i,.i_t  iT.  ;tjng  applications  for  new 
awards  for  fiscal  year  (FY)  1993. 

Purpose  of  program:  The  Cooperative 
Education  Program  provides  grants  to 
institutions  of  higher  education  to 
encourage  institutions  to  offer  their 
students  work  experiences  that  will  aid 
these  students  in  their  future  careers 
and  support  them  financially  while  in 
school.  The  program  is  also  designed  to 
improve  the  quality  of  cooperative 
education  through  demonstration, 
research,  and  training  projects. 

The  Cooperative  Education  Program 
addresses  Goal  5  of  the  National 
Education  Goals,  that  every  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
-esconsibihties  of  citizenship.  The 
:  ro^a.T.  hirthers  the  objectives  of  Goal 
'  Dv  «i.a')'ing  institutions  to  provide 
it  .der  t?  paid  work  opportunities 
-►?:at^  •  '3  their  academic  or 
.    I.  pa • ' : :  i '.  objectives,  thereby 
^'^e".^then  rrf  the  connection  between 
f'.U'"a\',r  3.1  d  work. 

E'^y.h.r    zDlicants:'Than  are  four 
vpes  of  i:3.r:*s  under  the  Cooperative 
i  '.Co:,  n  -'rogram:  Administration 

■o-ri':'  ktu i's;  Demonstration  project 
.:ar :•<;  Re-^erch  project  grants;  and 
T.--:rinE  a."  :  Resource  Center  project 
i^-i.-:ts  Eligibility  for  all  four  tj-pes  of 
jcrants  is  described  in  the  notice  of 
proposed  rulemaking  (NPRM)  for  this 
prtDgram  published  Mav  19,  1993  in  the 
I-edpra!  ReKister    '■•FR29157). 
Z  .iio.ntj  ;.jr  a  vi,ocperative  Education 
\L:;ninistration  project  grant  is 
Gescribed  in  S  632.3  of  the  NPRM; 
eligibility  for  a  Cooperative  Education 
I'terr.onstration  project  grant  is  described 
in  S  633.2  of  the  NPRM;  eligibility  for  a 
Cooperative  Education  Research  project 
var;'  :s  '^f>^  ribed  in  §634.2  of  the 
NTR-M  ind  eligibility  for  a  Cooperative 
Ed  .:c:*;on  Training  and  Resource  Center 
rroiect  grant  is  described  in  §635.2  of 
i.-.eNTR.M 

Dfcd:.r,e  for  transmittal  of 
cpDhcc:!OP<i  .*ur-:«:t  16   1993. 

beadi;ne  'sr  pitt  'V(>-nmental 
rfview  Septerr/rwr  1 '    1^93, 

Apphcav.or i,  ovinabi"  July  16,  1993. 

Available  fundi  Of  *,.nc  amount  of 
funds  projected  to  be  available  for  new 
grant  awards.  $2,312,111  ase  anticipated 
for  "Part  .\  '  .^d.-Dinistration  gran's, 


$970,704  for  "Part  B"  Administration 
grants,  $200,000  for  Demonstration 
grants,  $196,056  for  Research  grants, 
and  $200,000  for  Training  and  Resourrp 
Center  grants. 

Estimated  range  of  awards: 
Administration— "Part  A"  prcjects: 
$25,000-^300.000;  Administration — 
"Part  B"  projects:  $1.000-$75.000; 
Demonstration  projects:  $20,000- 
$150,000;  Research  projects:  $20,000- 
$150,000;  Training  4  Resource  Center 
projects:  $2C,000-$i50,000. 

Estimated  average  size  of  awards: 
Administration— "Part  A"  projects: 
$77,070;  Administration— 'Part  B" 
projects:  $14,934;  Demonstration 
projects:  $100,000;  Research  projects: 
$98,028;  Training  &  Resource  Center 
projects:  $100,000. 

Estimated  number  of  awards: 
Administration — "Part  A"  projects:  30; 
Administration— "Part  B"  projects:  65; 
Demonstration  projects:  2;  Research 
projects:  2;  Training  *  Resource  Center 
projects:  2. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  period:  The  duration  of  a  grant 
for  a  new  or  an  existing  Administration 
project  is  five  annual  budget  periods. 
The  duration  of  a  Demonstration, 
Research,  and  Training  and  Resource 
Center  project  grant  is  three  annual 
budget  periods. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDG.\R)  in 
34  CFR  parts  74.  75,  77,  79,  80.  82.  85, 
and  86;  (b)  The  Federal  Acquisition 
Regulation  (FAR)  in  48  CFR  chapter  1 
and  the  Department  of  Education 
Acquisition  Regulation  (EDAR)  in  48 
CFR  chapter  34;  and  (c)  When  published 
as  final  regulations  the  Cooperative 
Education  Program  regulations  in  34 
CFR  parts  631  through  635. 

Supplementary  information:  On  May 
19, 1993,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  program  in  the  Federal  Register 
(58  FR  29157),  The  public  comment 
period  for  the  NPRM  ended  on  June  18. 
1993. 

It  is  not  the  policy'  of  the  Department 
of  Education  to  solicit  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
necessary  to  solicit  applications  on  the 
basis  of  the  NPRM  in  order  to  have 
sufficient  time  available  to  conduct  the 
competition  and  make  awards  prior  to 
the  end  of  the  fiscal  year  (September  3() 
1993). 

Fourteen  comments  were  received  m 
response  to  the  Secretary's  invitation  to 
comment  on  the  fiJPRM  In  response  to 
these  comments,  the  Secretary 


a;.',.C:ph*':-;,  maju-.g  a  nurr.bfii  cf  r,h":r.sces 
to  the  .'-sj;i:i2tions  proposed  m  'Jie 
NFPM  Th^-so  changes  are  discussed  in 
a  ^:;rTOTTP,  ..A  -:•  '1    v?\^d changes 
j;:..i,.  -he.,"'  .-;  oii-  is^oe  cf  the  Federal 
Register, 

Applicants  should  prepare  their  grant 
application  based  on  the  provisions  in 
the  NPRM,  as  amended  by  the  changes 
discussed  in  the  summary  of  anticipated 
changes  published  in  this  issue  of  the 
Fsdera!  Register,  If  the  Secretary  makes 
ti;  _       t:   .  K      ,ne  regulations  that  were 
not  discussed  m  the  summary  of 
anticipated  changes,  applicants  will  be 
given  an  opportunity  to  revise  their 
applications. 

Priorities: 

Demonstration  Projects 

Under  34  CFR  75.105(c)(3),  and  34 
CFR  633, 21(b)  of  the  notice  of  proposed 
rulemaking,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  under 
tliis  competition  only  applications  that 
meet  one  or  more  of  these  absolute 
priorities: 

Absolute  Priority  1 —  Model 
cooperative  education  projects  in  the 
fields  of  science  and  mathematics  for 
women  and  minorities  who  are 
underrepresented  in  those  fields. 

Absolute  Priority  2—  Model 
cooperative  education  projects 
specializing  in  developing  technical  and 
professional  work  force  skills  for 
nontraditional  students  and  students 
from  special  or  underrepresented 
populations. 

Absolute  Priority  3 —  Model 
cooperative  education  projects  that 
focus  on  developing  and  establishing 
articulation  and  other  cooperative 
arrangements  between  or  among 
secondary  and  postsecondary 
educational  institutions. 

Research  Projeets 

Under  34  CFR  75.105(c)(3),  and  34 
CFR  634.21(a)  of  the  notice  of  proposed 
rulemaking,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  under 
this  competition  only  applications  that 
meet  one  or  more  of  these  absolute 
priorities: 

Absolute  Priority  1—  Longitudinal 
studies  on  former  cooperative  education 
students  and  non-cooperative  education 
sT'jdents  to  determine  the  relationship 
between  the  students'  cooperative 
education  work  experiences  and  one  or 
more  of  the  foUowng: 

(1)  Initial  job  placement 

(2)  Job  advancement. 


UMI 
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13}  Lonjij-term  eamlngi. 

Absolute  Priority  2 —  Assessment  of 
the  impact  of  cooperative  education  on 
collegfi  retention  rates  and  academic 
achievement  of  students  participating  in 
cooperative  education,  compared  to 
non-par^icipsnts. 

AbsGiiite  Priority  3 —  Assessment  of 
the  impact  of  comprehensive 
cooperative  education  projects  on — 

(1)  The  institution; 

(2)  Students  at  the  institution; 

(3)  Faculty; 

(4)  EmpIovTnent  opportunities;  and 
(3)  Factors  influenang  the  successes 

and  failures  of  comprehensive 
cooperative  education  projects. 

Absolute  Priority  4 —  Identification 
and  assessment  of  incentives  and  fa'cto'-s 
that  Influence  an  IHE  to  continue  its 
cooperative  education  project 


succc>ssfui\y  dfib;  Fe<leiflj  fincincial 
assistance  has  ended. 

Training  and  Resource  Center 

Under  34  CFR  75.105(c){2)(ii),  and  34 
CFR  635.4rD)(5)  and  535.21  (a)  of  the 
noUce  of  proposed  rulemaking,  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  An  application 
that  meets  this  competitive  priority  is 
selected  by  the  Secretary  over 
applications  of  comparable  merit  that  do 
not  meet  the  priority: 

Supporting  partnerships  in  which  an 
institution  with  an  existing 
comprehensive  cooperative  education 
program  assists  one  or  more  institutions 
to— 

(1)  Improve  their  existing  cooperative 
education  program;  or 


(2)  LaUblish,  expand,  or  improve  a 
com.prehensive  cooperative  education 
program. 

For  applications  or  information 
contact:  John  E.  Bonas.  Telephone:  (202) 
708-9407,  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
betv.-een  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Program  Authority:  20  U.S.C  1133-1133C. 
Dated:  July  14. 1993. 
D«vid  A.  Longaneckar, 

Assistant  Secretary  for  Postsecondary 

Education. 

IFR  Doc.  93-17123  Filed  7-15-93;  9:08  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation^ 
?  CFR  Pa-"  1421 

R!N  0560-AC71 

Grain  and  Simiiariy  Handled 
Commodities;  1992  Feed  Grains 
Farmer-Owned  Reserve  Program 

AGE^^v:  r.ommodity  Credit  Corporatioi 


action;  Final  rule. 


summary:  This  final  rule  amends  the 
regulations  with  respect  to  the  farmer- 
owned  reserve  (FOR)  program  which  is 
{  onducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
section  110  of  the  Agricultural  Art  of 
1949  (the  1949  Act),  as  amended.  The 
rule  codifies  the  determina'ir::  n     ;-  ' 
the  Secretary  of  Agriculture  ^^he 
Secretan.)  that  a  maximum  of  900 
million  bushels  of  1992-crop  com,  grain 
sorghum,  and  barley  may  be  pledged  as 
collateral  for  FOR  loans. 

EFFECTIVE  DATE:  V.avh  1',  10^^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Phi::p  Sconce,  Director,  (",:••. '-i^  Ar.alysis 
Division.  .\f;'!'  ;,j1;:,.-:,i;  S;;,:,::  :.z,i»ion  and 
Conser\'at;!'':i  Serv;,  e  l";- i:ed  States 
Department  of  A.;r:;,',.:ture  (USDA), 
room  3742-S.  F  O  Box  2415, 
Washington,  LX  :  ,:.:  3-2415  or  call 
202-720-44; P. 

SUPPLEMENTARY  'NFORMA-^tON- 

Executive  Order  12291  and 
Departmental  Regulation  1512   1 

This  final  rule  ha.s  been  reviewed 
'jnder  USD.\  procedures  established  in 
jKcordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  designated  as  "major".  A 
Final  Kegalatory  Impact  Analysis  has 
been  prepared  and  is  available  from  the 
above-named  individual. 


i  euero;  Assi!>!<ir.c«  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 
to  which  this  rule  applies  are  Grain 
Reserve  Program — 10.067. 

K•''t■,u:.ito^^  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
This  rule  does  not  preempt  State  laws, 
is  not  retroactive,  and  does  not  require 
the  exhaustion  of  any  administrative 
appeal  remedies. 

Fnv tronimnitdi  ,\sses,'.nifiii  ur  Impact 

StatPirifTiJ 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

VxtH  iitwp.  !  )r(ifr  '2  i  "2 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V  published  at  48  FR 
29115  [June  24, 1983). 

P,jpfrv*'(irk  Rp<!iution  Act 

i  he  umenuinent!.  to  7  CFR  part  1421 
set  forth  in  this  final  rule  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  Chapter  35. 

Statutors'  Barksround 

i>ev.ijuii  llu  wi  me  1949  Act  sets  forth 
the  statutory  authority  for  the  FOR 
program  for  wheat  and  feed  grains.  It 
provides  that  the  determination  of 
whether  or  not  there  will  be  entry  of  a 
crop  into  the  FOR  will  be  announced  by 
December  15  of  the  year  in  which  the 
crop  of  wheat  was  harvested  and,  in  the 
case  of  feed  grains,  March  15  of  the  year 


following  the  year  in  which  the  crop  of 
com  was  harvested. 

Entry  into  the  FOR  is  triggered  based 
upon  prices  and  stocks-to-use  (S/U) 
ratios.  Section  110  of  the  1949  Act, 
paragraphs  (2)  and  (3),  provides  the 
following: 

(2)  DISCRETION AR  Y  ESTR  y— The 
Secretary  may  make  extended  loans 
available  to  producers  of  wheat  or  feed 
grains  if  either  of  the  following 
conditions  is  met: 

(A)  Price  Condition:  The  Secretary 
determines  that  the  average  market  price 
for  wheat  or  com,  respectively,  for  the 
90-day  period  prior  to  the 
announcement  is  less  than  120  percent 
of  the  current  loan  rate  for  wheat  or 
com,  respectively;  or 

(B)  S/U  Condition:  As  of  the 
announcement  date,  the  Secretary 
estimates  that  the  S/U  ratio  on  the  last 
day  of  the  current  marketing  year  will 
be: 

(i)  in  the  case  of  wheat,  more  than 
37.5  percent;  and 

(ii)  in  the  case  of  com,  more  than  22.5 
percent. 

(3)  MA.VDATO/?y  EVTfly— The 
Secretary  shall  make  extended  loans 
available  to  producers  of  wheat  or  feed 
grains  if  both  of  the  conditions  specified 
in  subparagraphs  (A)  and  (B)  of 
paragraph  (2)  are  met  for  wheat  and  feed 
grains,  respectively. 

If  neither  the  price  nor  the  S/U 
condition  is  met,  the  Secretary  has  no 
authority  to  make  extended  loans 
available  to  producers  of  wheat  or  feed 
grains. 

In  accordance  with  section  110  of  the 
1949  Act,  paragraph  (f)  provides  that  if 
the  Secretary  makes  extended  loans 
available  to  producers  of  wheat  or  feed 
grains,  the  Secretary  must  specify  the 
maximum  quantity  of  wheat  or  feed 
grains  to  be  stored  under  this  program 
that  the  Secretary  determines 
appropriate  to  promote  the  orderly 
marketing  of  the  commodities.  The 
maximum  quantities  of  wheat  may  not 
be  established  at  less  than  300  million 
bushels,  nor  more  than  450  million 
bushels.  The  maximum  quantities  of 
feed  grains  may  not  be  established  at 
less  than  600  million  bushels,  nor  more 
than  900  million  bushels. 

On  January  7,  the  Secretary 
announced  that  the  estimated  corn  S/U 
ratio  at  the  end  of  the  1992/93 
marketing  year  is  25.2  percent,  the  90- 
day  average  market  price  of  com  is 
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51  ■' }  "..T  b.i^r. fl,  :'.:',. i  120  pert.sTi!  of '.hi^ 
1  -<''2  VT"  ^  su ;:  ocr*  '"•.'•^  tcr  i "~ r;*  :  ^  S  -    ■' 
per  bush"!  Tb.a  Secrt  'arv  was  fv,  ,:'''v: 
to  al'.o'A-  e-  •-,'  of  the  1 992-crop  of  I««ci 
gra  ns  ;r.'  d  '.".e  FOR  b<^cause  both  entry 
conditions  uvr"  ::>■'  ^*hr  S'U  was 
greatt^r  than  22  '.  perc  or.t  and  the  90-day 
a'.'e"  it"?  rr^r^'ket  pr.ce  of  corn  was  less 
than  120  percent  of  the  1992  p'l-e 
si:;- port  rjtf  for  ccrn'   The  Secreta.-;, 
also  mniju.T"«d  tha!  the  maximum 
qumtitv  of  r.-.,'-,.  i(ra::i  s.irgham   ar:>i 
ba;ie'.'  '.',,  't)e  sn:  red  ■..r:-:t.r  tlii';  progran. 
would  ho  6,'K)  rnhlujc  bushels 

On  March  15.  the  Secretary  increased 
the  total  quantity  of  com,  grain  sorghun 
ar.d  barley  to  900  million  bushels  to 
a'.'eviate  producer  concerns  that  the  600 
million  bushel  limit  would  have 
rt'st:  "Bd  the  quantity  they  wished  to 
p::>re  ;n  the  FOR 

Oa's  was  not  inL.Li-:''u  as  a:,  elijjih!" 
f-'-d  ^im  fiif  FOR  en'n.'  ber.aL;s«  t.'i^ 
estimated  l-"^"'2  -3  e'l^ing  stex  xs  .i- (..r- 
at  100  milh';r:  b  :shei^  were  estur.^ie- 
to  be  the  se-  ond  lowest  U'vei  s:r.C8  the 
mid-1930  s   A:>n  f.  "  q   ant.'v  of  oats 
expected  to  ^'Uf^r  the  FOH  wcnld  be  less 
than  1  million  bushels. 

This  final  rule  amends  7  CFK  part 

1421  to  set  forth  these  determinafinns. 

List  of  Subjects  in  7  OR  Part  1421 

(;fi.:n^,  Loa.-:  pro^r^rps/esrirukure. 

C;;M-'-d>.  Fe.--:-  .it':.  p'\t  t-  suppurt 
p:L^rdr.\^.  Kep  .  .^.::i  a:  .i  n-M -rdkeeping 
f^;,  ..>-::. e;:t^,  Su)L-ea;-i.  S^ri^ty  bonds. 
\'i  'ir-^ri'd-v^s 

Accordingly.  7  CFR  part  1421  is 
amended  as  follows; 

PART  1421— GRAINS  AND  SIMILARLY 

HANDLED  COMMODITIES 

1.  The  autihonty  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

.\uiiiority:  7  U.SC  1421, 1423, 1425, 
U41Z.  1444f-!.  1445b-3a.  1445C-3,  1445e. 
and  14465;  15  U.SC  714b  and  714c, 

2  In  %  1421.217,  paragraph  (c)  is 

re\ised  to  read  as  follows: 

§  M2^  21''     R««erv«  entry 


(c)  No  quantity  of  1992-crop  wheat 
may  be  stored  under  the  provisions  of 
section;  110  j'  the  Agricultural  Act  of 
1949.  as  amended.  The  maximum 
quantity  of  1992-crop  com,  grain 
sorghum,  ar.d  barley  that  may  be  stored 
under  the  provisions  of  section  110  of 
the  Agricultural  Act  of  1949.  as 
amended,  i'i  ^i  <J  million  bushels 


Signed  at  Washington,  DC.  on  J^iy  11. 
1993. 

Brj(  e  K    \\>r>er, 

Acting  LXKLudve  Vice  President,  Commodity 

Credit  Corporation. 

[FR  Doc.  93-17054  Filed  7-16-93:  8  45  ami 

BHXiNO  cooe  Mie 


DEPAR  TMENT  OF  TRANSPORTATION 
Feders'  Aviatton  Administration 

]A  CFR  Part  39 

(Docnet  No  92--NM-1 76-AD;  Amenemant 
39-86'^    AO  93-1  :M)6] 

Air^vorthineas  Directives,  Short 
Brothers  Model  SDJ-60  Series 

Airplanes 

AGcKCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

Summary:  This  amendment  adopts  a 
:  ►vv  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes, 
equipped  with  certain  main  landing 
gear  (\1LG)  actuators,  that  requires 
replacement  of  certain  MLG  actuators 
This  amendment  is  prompted  by  a 
report  of  a  malformed  radius  on  the 
locking  segment  slots  in  the  piston  rod 
of  the  MLG  actuators.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  MLG  actuator  to 
unlock,  which  would  prevent  the 
e.xtension  of  the  MLG. 

DATES:  Effective  August  18, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  In  the 
regulations  is  approved  by  the  D:'f  .i   r 
of  the  Federal  Register  as  of  Augi.st  IB. 
1993, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers.  PLC.  2011  Crystal 
Drive,  suite  713.  Arlington.  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington;  tolephone  (206)  227-2148; 
fax  (206)  227-1320, 
SUPPL£McNT*qY  ISFORVATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (.\Dj  lliat  is 
applicable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes  w-is 
published  in  the  Federal  Register  on 
March  29,  1993  (58  FR  16507).  That 
action  proposed  to  require  replacement 
of  certain  main  landing  gear  (MLG) 
actuators. 

Interested  persons  have  been  afforded 
dn  opportunity  to  participate  in  the 
n.aking  of  this  amendment.  Due 
I  '/n,-.. deration  has  been  given  to  the 
si.'Tyle  C':".m9nt  ret^ei-.'ed 

tr^e  commenter  supports  t:,o 
proposed  rule.  However,  the  corn.menter 
notes  that  many  of  the  system.s  on  the 
airplanes  addressed  in  the  proposed 
r.ila  are  similar  to  the  systems  on  Model 
iD3-jG  series  airplanes.  The 
commenter  requests  that  the  V.\.\ 
conduct  a  review  to  determine  if  Model 
SD3-30  series  airplanes  should  have 
been  subject  to  the  proposal. 

The  FAA  is  cognizant  that  certain 
design  similarities  exist  between  Model 
5D3-60  and  SD3-30  series  airplanes. 
The  FAA  is  currently  investigating  the 
possibility  of  malformed  radii  on  the 
locking  segment  slots  in  the  pi.ston  rod 
of  the  MLG  actuators  on  Model  SD3-30 
serie«  airplanes  ar.d  may  consider 
further  rulemaking  if  this  unsafe 
condition  is  found  'o  be  likely  to  exist 
or  develop  on  these  airplanes 

After  careful  review  of  the  avaiiabirt 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  intdrest  require  \h*) 
adoption  of  the  rvile  as  p.'oposed. 

Tne  FAA  estimates  that  6  actu.itors 
installed  on  airplanes  of  V  S  re^  :;try 
will  be  affected  by  tliis  AD,  tiiat  it  will 
take  approximately  2  work  hoars  per 
actuator  to  accomplish  th-,--  required 
actions,  and  that  the  averuj^e  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  US, 
operators  is  estimated  to  be  $660.  or 
SI  10  per  actuator 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  'major 
rule"  under  E.xecutive  Order  12291:  (2) 
is  not  a  'significant  rule'  under  DOT 
Rtigulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 


UMI 
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will  not  have  a  significant  econorriiC 
impact,  po<;itive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv" 
Flexibility  Act,  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  OR  Pari  :i9 

Air  transportation,  Aircraft,  Aviation 
'">afety,  Incorporation  by  reference, 
•Safety. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 

Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U  S  C.  App.  1354(a},  1421 

and  1423;  49  U  S  C.  106(g);  and  14  CFR 

§39.13    [Amended] 

2,  Section  39.13  is  amended  by 

adding  the  following  new  airworthiness 

directive: 

93-13-06  Short  Brothers.  PLC:  .^mpndment 

39-6619  Docket  92-NM-l  7&-AD. 

Applicability  Model  SD3-60  series 
airplanes;  equipped  with  mam  landing  gt^ar 
(MLC)  actuator  part  number  (P'N) 
104796004,  having  serial  number  DRG'4729 
86,  DRG'4730'86.  DRG/5057;e6,  DRG/'5059/ 
86.  DRG/5060'86.  or  DRG- .5061/86. 
certificated  in  any  category 

Corr.pliance  Required  as  indicated  unless 
accomplished  previously 

To  prevent  failure  of  the  MLG  actuator  to 
unlock,  which  would  prevent  the  extension 
of  the  MLG.  accomplish  the  following 

(al  Within  6  months  after  the  effective  dare 
of  this  AD,  replace  the  Mir,  actuator  with  a 
serviceable  actuator  that  is  marked  "32- 
69SD    in  accordance  with  Dfiwty  Aerospace 
Hvdrauiics-Chelienham  ^Service  Bulletin  32- 
69SD,  Revision  2.  dated  January  20.  1993 

fb)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  MLG 
actuator  P'N  104796004.  having  serial 
number  DRG/4729/86,  DRG,'4730/S6,  DRG,-' 
5057/86.  DRG/5059/86,  DRG/5060'86,  or 
DRG/5061/86,  that  is  not  marked  "32-69SD  " 

(c)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-l  13.  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FA.A  Principal  Maintenance 
Inspector,  who  may  add  comiments  and  then 


.Stdndaruiztition 


•."C'l  it  tr  the  Managf 
BTauch,  AVM-n3  '"' 

Note:  In't  rmd-  on  concerning  the  existence 
of  approv'Mi  ai'Tuative  methods  of 
com.plianre  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-l  13. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  Ine  replacement  shall  be  done  in 
accordance  with  Dowty  Aerospace 
Hydraulics-Cheltenham  Service  Bulletin  32- 
69SD,  Revision  2,  dated  January  20, 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal  Drive, 
suite  713,  Arlington,  Virginia  22202-3719. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
August  18, 1993. 

Issued  in  Renton,  Washington,  on  June  29, 
1993 

James  \    Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc  93-17077  Filed  7-16-93;  8:45  am] 

eiUJNG  CO0€  4«ia-'3-* 


14  CFR  Pan  39 

[Docket  No.  92-NIA-245-AD:  Amendment 
39-8620;  AD  93-13-07] 

Airworthiness  Directives.  McDonnell 
Douglas  Model  DC-9  and  DC-9-60 
Series  Airplanes,  and  Model  C-9 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT 
ACTION:  Final  rule 

SUMMARY:  This  amendment  adopts  a 
new  flinvorthmess  directive  (AD), 
appiirahie  to  (  er-air:  NicBonnell 
Douglas  Mode,  CX:-9  end  DC-9-80 
series  airplanes,  and  Model  C-9 
fmilitar>)  airplanes,  that  requires 
installing  a  vNster  drain  system  in  the 


Slant  pressure  pane 


1     TV, 


s  amendment  is 


prompted  by  several  repnr's  of  water 
runoff  from  the  sifl:,'  p^e^'.,. re  panel 
v\hich  froze  on  the  ::.f.i;*.r;::  ,:issemblies. 
The  actions  specified  b>  ':!;.s  AD  are 
intended  to  prevent  freezing  of  water  on 
the  control  cables,  which  could  restrict 
the  movement  of  the  cables  and  result 
m  reduced  controilability  of  the 
airplane 
DATES:  Effective  August  18.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  18, 
199T 

ADDRESSES:  The  service  Infonnation 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  Cahfomia 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications- 
Technical  Administrative  Support,  Cl- 
L5B.  This  infonnation  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SVV., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  WFORMAnON  COS'ACT: 
Dorenda  Baker,  Aeroi^ae  Li  £,-neer. 
Airframe  Branch,  ANM-l 20L.  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
Cahfomia  90806-2425;  telephone  (310) 
988-5231;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  Include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
series  airplanes,  and  Model  C-9 
(military)  airplanes  was  published  in 
the  Federal  Register  on  February  19, 
1993  (58  FR  9133).  That  action  proposed 
to  require  installing  a  water  drain 
system  in  the  slant  pressure  panel. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenler  supports  the  rule  as 
proposed. 

Several  commenters  reauest  that  the 
compliance  time  for  installing  a  water 
drain  system  in  the  slant  pressure  panel 
be  extended  from  the  proposed  12 
months.  The  commenters  suggest 
several  new  compliance  times  ranging 
from  15  months  to  36  months.  The 
commenters  note  that  this  additional 
time  would  allow  sufficient  lead  time 
for  procurement  of  required  parts  and 
would  allow  the  installation  to  be 
accomplished  during  regularly- 
scheduled  maintenance.  The  FAA 
concurs  with  the  commenters'  request. 
Since  the  issuance  of  the  notice,  the 
manufacturer  has  advised  that  there  is 
not  an  adequate  supply  of  parts  so  that 
installation  of  a  water  drain  system  can 
be  accomplished  on  the  U.S.  fleet 
within  the  proposed  compliance  time  of 
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12  months.  The  manufacturer  has 
advised  that  it  estimates  that  a  lead  time 
of  6  months  is  needed  for  procurement 
of  required  parts.  Based  on  this  new 
data,  the  FA.A  has  determined  that  an 
extension  of  the  compUar.ca  time  to  24 
months  is  warranted.  E-xtending  the 
compliance  time  to  24  months  will  not 
adversely  affect  safety,  and  will  allow 
the  modification  to  be  performed  at  a 
base  during  regularly  scheduled 
maintenance  where  special  equipment 
and  trained  maintenance  personnel  will 
be  available.  Paragraph  (a)  of  the  final 
rale  has  been  revised  to  specifv'  a 
comipliance  tim.e  of  24  months. 

One  commenter  requests  that  the  FA.\ 
delay  issuance  of  the  rule  until 
MrDcnnell  Douglas  DC-9  Service 
Bulletin  53-179  has  been  revised  t;i 
correct  the  listing  of  affected  airplanes. 
This  commenter  states  that  the 
effeclivity  listing  of  this  service  bulletin 
incorrectly  Hsts  two  airplanes  as 
belonging  to  its  fleet,  however,  those  2 
specific  airplanes  were  never  under  its 
ownership  The  FAA  does  not  concur 
with  the  commenter's  request  to  delay 
this  action  for  such  a  reason  The 
com.menter  is  obligated  to  ensure  that 
only  the  airplanes  it  operates  are  in 
compliance  with  this  airworthiness 
directive.  Thus,  if  the  commenter  does 
not  own  or  operate  a  particular  airplane, 
it  has  no  obligation  to  modify  that 
airplane,  regardless  of  the  effectivity 
listing  of  the  referenced  service  bulletin. 
Therefore,  it  would  ser\e  no  purpose  to 
delay  this  AD  action  until  the 
referenced  service  bulletin  is  revised  to 
correct  this  detail. 

One  commenter  requests  that  the  AD 
be  delayed  until  the  manufacturer  has 
disseminated  information  regarding  the 
specific  size  requirements  of  a  certain 
hose,  part  number  KL70-133,  which  is 
part  of  the  proposed  water  drain  system 
installation  The  commenter  states  that 
both  McDonnell  Douglas  DC-9  Sen.  ice 
Bulletin  53-179,  dated  Januar,'  18.  1985. 
and  Service  Bulletin  Change 
Notification  53-179  CN2.  dated  May  30. 
1985.  reference  this  hose,  however,  the 
Service  Bulletin  does  not  specify  a  size 
requirement  for  the  hose,  whereas  the 
Change  Notification  specifies  a  definite 
diameter  (Vg  inch)  and  wall  thirJcness 
(Vs  inch)  for  the  hose  The  commenter 
is  unsure  as  to  the  significance  of  the 
size  callout  in  the  Change  Notific:ation, 
and  is  concerned  that  additional 
corrective  action  may  be  needed  for 
those  airplanes  that  have  been  modified 
to  include  the  hose  in  accordance  with 
the  original  Service  Bulletin  rather  than 
the  Chamge  Notification  (This 
commenter  has  modified  its  fleet  in 
accordance  with  the  Service  Bulietiti 
and  not  the  Change  Notification.)  The 


FAA  does  not  concur  with  the 

commenter's  request  to  delay  issuance 
of  this  .AD  for  the  reason  suggested.  The 
final  rule  references  the  Change 
Notification  as  the  appropriate  service 
information  for  installation  of  the 
required  water  drain  system,  therefore, 
if  the  commenter's  system  contains  a 
hose  that  is  not  of  the  dimensions  called 
out  in  the  Chantje  No'ification,  it  is 

Eossible  that  the  installed  hose  m^ay  not 
s  of  an  equivalent  level  of  safety  and 
additional  action  may  be  necessar>' 
However,  the  commenter  has  not 
provided  sufficient  data  regarding  the 
actual  dimensions  of  the  hoses  installed 
on  its  airplanes;  therefore,  the  FAA  is 
luiable  to  determine  whether  those 
hoses  installed  are  equivalent.  Under 
the  provisions  of  paragraph  (b)  of  the 
final  rule,  the  FAA  may  approve 
requests  for  use  of  an  alternative  method 
of  compliance  if  data  were  presented  to 
demon,strate  that  hoses  having  a 
different  dimen.'.ion  from  that  called  out 
in  the  referenced  service  information 
will  provide  an  acceptable  level  of 
safety. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  n.ile  with  the  change 
previously  described.  The  FA^\  has 
detennined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD 

There  ar«  approKi.mately  1,109 
McDonnell  Douglas  Model  DG-9  and 
DC-9-80  series  airplanes,  and  Model  C- 
9  (militarv)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,071  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  14  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$1)80  per  airplane  Based  on  the.se 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,552,950,  or  $1,450  per  airplane  This 
total  cost  figure  assumes  that  no 
operator  has  yet  ac  complished  the 
requirements  of  this  AD 

The  regulations  adopted  herein  will 
not  have  substantia!  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  18  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Asse.ssmenI 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febnjary  26, 1979);  and  (.3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket,  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  31 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a),  1421 
and  1423;  49  U.S  Q  106(g):  and  14  CFR 

11.89. 

§39.13    [Amended]  * 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-13-07  McDonnell  Douglas  Amendment 
39-6620.  Docket  92-NM-246-AD. 

ApplicabHity  Model  DC-9-10,  -20,  -30, 
-40,  and  -50  series  airplanes.  Model  DC-9-81 
and  -82  series  airplanes,  and  Model  C-9 
(Militarv)  airplanes;  as  listed  in  McDonnell 
Douglas  DC-9  Service  Bulletin  53-179.  dated 
January  18,  1985,  as  amended  by  Service 
Bulletin  Change  Notification  53-179  CNl. 
dated  February  28, 1985,  and  Service 
Bulletin  Change  Notification  53-179  CN2, 
dated  May  30. 1985;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
freezing  of  water  on  the  control  cables,  which 
could  restrict  the  movement  of  the  cables  and 
result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  install  a  water  drain  system 
in  the  slant  pressure  panel  in  accordance 
with  McDonnell  Douglas  DC-9  Service 
Bulletin  53-179,  dated  January  18. 1985,  as 
amended  by  Service  Bulletin  Change 
Notification  53-179  CNl,  dated  February  28. 
1985,  and  Service  Bulletin  Change 
Notification  53-179  CN2.  dated  May  30 
1985. 
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fb)  An  alternative  method  of  compliance  or 
adiusfment  of  the  complianc*  time  that 
provides  an  arcpptable  level  of  safety  rr.»y  be 
used  if  approved  by  the  Manager,  Los 
.*.r.geies  Aircraft  Certification  Office  'ACOi. 
FAA.  Transport  Airplane  Directorate 
Operators  shall  submit  their  requests  throLig.n 
an  appropririte  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compiiance  with  this  AD,  if  any,  may  L>€ 
obtained  from  the  Los  Angeles  AGO 

(c)  Special  fiigh!  permits  m.av  be  issued  in 
accordance  with  FAR  2V197  and  21  199  to 
opera'e  'he  airplane  to  a  location  wherf-  ihr- 
requirev.ents  of  this  AD  can  be 
accomphshed. 

(d)  The  installation  shall  be  done  m 
arcoraance  with  McDonnell  Dfjugias  PC?/-9 
,SerMce  Bulletin  53-179,  dated  lanuary  18, 
1965:  and  Service  Bulletin  Change 
Notification  53-179  CNl,  dated  February  28, 
19fi5,  and  Service  Bulletin  Change 
Notification  53-179  CN2,  dated  Mav  30, 
1985,  for  McDonnell  Douglas  DC-9  Service 
Bulletin  53-179,  dated  lanuary  18,  1985,  This 
mcorpora'icn  by  reference  was  approved  by 
t.he  Director  of  the  Federal  Register  m 
accordance  with  5  U  S  C,  5521d)  and  1  CFR 
part  51  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P,0.  Box 
1771,  Long  Beach.  California  90801-1771, 
Attention  Business  Unit  Manager,  Technical 
Pub; ira' ions-Tec hnica!  Administrative 
Support,  C1-L5B,  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lmd  Avenue  SW.,  Renton,  Washington; 
or  at  the  ¥fi^.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  3229  East  Spring  Street,  Long 
Beach,  California,  or  at  the  Office  of  the 
Federal  Register  800  North  Capitol  S'reet 
NW.,  suite  700,  Washington,  DC, 

(e)  This  amendment  becomes  effective 
on  August  18,  1993, 

Issued  in  Renton,  Washington,  on  June  29, 

1993, 

James  V,  Devany. 

AK.ting  Manager,  Transport  Atrpiiine 
Directorate.  Aircraft  Certification  Service. 
'FR  Doc   93-17076  Filed  7-lfi-9,'^i    R  45  am] 
BILUNG  CODE  4S10-13-P 


14CFPPart39 

[Docket  No.  91-NI*-121-AD;  Am«n<lm«nt 
39-8617;  AD93-13-W] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  1000,  2000,  3000,  and 
4000  Series  Airplanes 

AGENCY:  Fedei^l  Aviation 
Administration.  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F28  Mark 
1000, 2000, 3000, and  4000  senes 


airplanes,  that  currently  requires 
supplemental  structural  inspections  to 
detect  fatigue  cracks,  and  repair  or 
replacement,  a^  necessary,  to  ensure 
continued  airworthiness.  This 
amendment  requires  the  same 
inspections,  but  adds  or  revises  certain 
significant  structural  items  for  which 
inspection  is  necessary.  This 
amendment  is  prompted  by  a  structural 
re-evaluation  by  the  manufacturer 
which  identified  additional  structural 
elements  vshere  fatigue  damage  is  likely 
to  occur  The  actions  specified  by  this 
AD  are  intended  to  prevent  reduced 
strictural  integrity  of  these  airplanes. 
DATES:  Effective  August  18.  1993. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  18, 
19G3 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  L:nd  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulm,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
f206)  227-214V  fax  ^20*=}  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviauon  Regulations  by  superseding  AD 
89-07-16  Rl,  Amendment  39-6444  (55 
FR  266,  January  4, 1990),  which  is 
applicable  to  Fokker  Model  F28  Mark 
1000,  2000.  3000,  and  4000  series 
airplanes,  was  published  in  the  Federal 
Register  on  January  12,  1993  (58  FR 
3873).  The  action  proposed  to  require 
supplemental  structural  inspections  to 
detect  fatigue  cracks,  and  repair  or 
replacement,  as  necessary,  to  ensure 
continued  airworthiness. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the  FAA 
revise  paragraph  (c)  of  the  proposed  rule 
to  state  that  cracked  structure  detected 
during  the  inspections  required  by 

earagraph  (a)  or  (b)  of  the  proposal  must 
B  repaired  or  replaced  in  accordance 


With  the  complianc:^  limes  specified  in 
the  Fokker  Structural  Integrity  Program 
(SIP)  Document,  rather  than  "prior  to 
further  flight,"  as  specified  in  the 
proposal.  The  commenter  explains  that 
repair  or  replacement  prior  to  further 
flight  is  not  always  feasible.  The 
commenter  states  that  postponement  of 
certain  repairs  is  provided  for  in  the 
remarks  columns  of  the  SEP  Document. 
The  commenter  also  states  that  the 
repair  postponement  criteria  are  based 
on  crack  propagation  rates  and  critical 
crack  lengths,  and  are  calculated  using 
ultimate  load  conditions,  as  required  by 
the  FAA  and  the  Rijksluchtvaartdienst 
(RLD),  which  is  the  airworthiness 
authority  for  the  Netherlands.  The 
commenter  concludes  that  the  proposed 
requirement  to  repair  or  replace  prior  to 
further  flight  contradicts  the  SIP 
instructions  in  certain  cases. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  paragraph 
(c)  of  the  final  rule.  The  FAA's  policy 
concerning  flight  with  known  cracked 
structure  is  that  any  repair  or 
replacement  postponement  must  be 
evaluated  on  a  case-by-case  basis.  Under 
the  provisions  of  paragraph  (d)  of  the 
final  rule,  the  FAA  may  approve 
requests  for  adjustments  to  the 
compliance  time  if  data  is  submitted 
that  substantiates  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety.  The  criteria  for 
approving  such  a  request  in  this  case  are 
(1)  the  crack  must  not  be  part  of  multi- 
site  damage,  (2)  the  crack  growth  must 
be  easily  detectable,  and  (3)  established 
inspection  procedures  would  detect 
cracked  structure  at  intervals  that  would 
permit  repairs  to  be  accomplished 
before  the  structure's  strength  falls 
below  ultimate  load  carrying  capability. 
"Note  1"  has  been  added  to  the  final 
rule  to  specify  that  where  there  are 
differences  between  the  AD  and  the  SIP 
Document,  the  AD  prevails. 

One  commenter  requests  that  the  FAA 
confirm  that  RLD  approval  of 
maintenance  actions  taken  to  correct  SIP 
crack  findings  is  equivalent  to  FAA 
approval,  and  that  such  approval 
constitutes  an  acceptable  method  of 
compliance  with  the  repair  or 
replacement  requirements  of  the 
proposed  rule.  The  FAA  confirms  that 
operators  are  not  required  to  request 
approval  of  an  alternative  method  of 
compliance  from  the  FAA  if  approval  to 
repair  cracked  structure  detected  during 
an  inspection  required  by  this  AD  is 
obtained  from  the  RLD.  "Note  2"  has 
been  added  to  the  final  rule  to  specify 
that  cracked  structure  detected  during 
the  inspections  required  by  paragraph 
(a)  or  (b)  of  this  AD  that  is  repaired  or 
replaced  in  accordance  with  data 
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[T-.et;ti!ig  the  rertificatioa  basis  of  irif 
airplane  and  approved  bv  th-^  RLD  is 
eq'j;-.  j'er,'  to  FAA  approval  a:;d 
constitutes  an  acceptable  method  of 
romphar.ce 

One  commenter  requests  thai  the  FAA 
permit  Designated  Engineering 
Representatives  (DER)  and/o' 
nrginizJtions  that  hold  Special  Federal 
Aviation  Regulation  (SFAR)  36 
authorization  to  approve  repairs  that 
would  be  required  by  the  proposed  rule. 
The  commenter  bases  this  request  on 
the  fact  that  paragraph  (c)  of  the 
proposed  rule  provides  for  FAA 
approval  as  an  option,  and  that  the  FAA 
has  made  the  determination  that  DER's 
are  authorized  to  approve  repairs  of 
cracked  structure  detected  during 
inspections  required  by  certain  AD's 
that  allowed  repair  in  accordance  with 
an  F.'V.A-approved  method. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  does  not 
currently  authorize  DER's  or  SFAR  36 
holders  to  approve  such  repairs.  While 
DER's  and  SFAR  36-authorized 
organizations  are  authorized  to 
determine  whether  a  design  or  repair 
method  complies  with  a  specific 
requirement,  they  are  not  authorized  to 
make  the  discretionary  determination  as 
to  what  the  applicable  requirement  is. 
Further,  where  repair  data  does  not 
exist,  it  is  essential  that  the  FAA  or  RLD 
have  feedback  as  to  the  type  of  repairs 
being  made.  Paragraph  (c)  of  the  final 
rule  has  been  revised  to  clarify  that  the 
Manager.  Standardization  Branch. 
.\.\M-in,  is  the  appropriate  FAA 
authority  to  approve  repair  or 
replacement  data  that  would  be  required 
by  the  proposed  rule. 

One  commenter  requests  that  all 
approvals  of  alternative  methods  of 
compliance  issued  with  regard  to  AD 
R<J-07-16  Rl  be  considered  valid  for  the 
purposes  of  compliance  with  the 
proposed  AD.  The  FAA  concurs  with 
the  commenter's  request  that  repairs 
approved  as  alternative  methods  of 
compliance  for  AD  89-07-16  Rl  are 
valid  approvals  for  compliance  with  this 
\D     Note  3  "  has  been  added  to  the 
final  rule  to  state  Lhis  Additionally,  the 
final  rule  provides  the  option  to  use 
repair  or  replacement  data  approved  by 
'he  RLD  or  Manager,  Standardization 
Branch.  .ANM-IH  as  a  method  of 
compliance 

.^f♦er  carefi.l  review  of  the  available 
data,  including  the  comments  noted 
above,  the  F,\.\  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  F.\,\  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  40  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  Implementation  of  the  inspections. 
repairs,  or  replacements  specified  in  the 
revisions  to  the  SIP  document  into  an 
operator's  m.aintenance  program  is 
estimated  to  require  approximately  60 
work  hours  (including  removal. 
inspection,  and  installation  work  hours) 
per  airplane  per  year,  at  an  average  labor 
rate  of  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposwi  AD  on  US.  operators  is 
estimated  to  be  $1,331,000.  or  $33,273 
per  airplane,  for  the  first  year  and 
annually  thereafter.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relation.ship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  wanant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rale  "  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  3^* 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part 
continues  to  read  as  follows: 


39 


Authority:  49  U  SC  Apn   1354(a;,  142' 
and  1423.  49  U.S.C.  106(g),  and  14  CFP 

n  fi9 

§39.13     [Amended] 

2  Section  39.13  is  amended  by 
removing  amendment  39-6444  (,55  FTi 
266.  January  4.  1990),  and  by  adding  a 
new  airworthiness  directive  (.M)), 
3       amendment  39-6617,  to  reail  as  follows: 

93-13-04  FoWker:  A.TiPndrr.t^nt  ?i^Bb\7 

Dcxket  91-NM-121-AD  Supersedp^;  .*.D 
89-07-15  Rl,  Amendment  39-6444. 

ApplicabiHty:  Model  F28  Mark  1000,  2000. 
3000  and  4000  series  airplanes,  certificated 
in  any  category 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
reduced  structural  integrity  of  these 
airplanes,  20  accomplish  the  following: 

Note  1:  This  AD  references  Fokker 
Structural  Integrity  Program  (SIP)  Document 
2B438,  Part  I.  including  revisions  up  through 
November  1. 1988;  and  Fokker  SIP  Document 
28438.  Part  I,  including  revisions  up  through 
October  15,  1992;  for  inspection  procedures, 
compliance  ti.mes,  repairs,  replacement  and 
reporting  requirements.  In  addition,  this  AD 
specifies  compliance  times  different  from 
those  included  in  the  SIP  Document,  Where 
there  are  differences  between  the  AD  and  the 
SIP  Document,  the  AD  prevails. 

Note  2:  Cracked  structure  detected  during 
the  inspections  required  by  paragraph  (a)  or 
T))  of  this  AD  that  is  repaired  or  replaced  In 
tccordance  with  data  meeting  the 
certification  basis  of  the  airplane  and 
approved  by  the  Rijksluchtvaartdienst  (RLD) 
is  equivalent  to  FAA  approval  and 
coiistitutes  an  acceptable  method  of 
compliance. 

(a)  Within  six  months  after  February  5. 
1990  (the  effective  date  of  Amendment  39- 
6444.  AD  8*-07-16  Rl),  incorporate  into  the 
F.-K.A-approved  maintenance  program  the 
inspections,  inspection  intervals,  repairs,  or 
replacements  defined  in  the  Fokker 
Structural  Integrity  Program  (SIP)  Document 
28438,  Part  I,  including  revisions  up  through 
November  1,  1983;  and  inspect,  repair,  and 
replace,  as  applicable  The  non-destructive 
insf)ection  techniques  referenced  in  this 
document  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AD,  Inspection  results,  where  a  crack  is 
detected,  must  be  reported  to  Fokker.  in 
accordance  v.\['n  the  instructions  of  the  SIP 
document.  Infonnation  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Managfmeni  and  Budget  {OMBi  under  the 
provisions  of  the  Paperv.-()rk  Red  iction  Act  of 
iqRO  (44  L;  S  C.  3501  et  seq  I  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(b)  Wj'hin  SIX  months  after  the  effective 
ddle  of  this  AD,  replace  the  revision  of  the 
F,\.*i-approved  maintenance  program 
required  by  paragraph  (a)  of  this  AD  with  the 
inspections,  inspection  intervals,  repairs,  or 
replacements  defined  m  the  Fukker  SIP 
Document  28438.  Part  I,  including  revisions 
up  through  October  15,  1992,  and  inspect 
and  repair,  or  replace,  as  applicable.  The 
non-destructive  inspection  techniques 
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referenced  In  this  document  provicie 
acceptable  methods  for  ac«3mpii!.hinjK  !hf 
Inspections  required  by  this  AD  InspecXmr. 
results,  where  a  crack  is  detected,  must  hw 
reported  to  Fokker,  in  accordancs  with  the 
instructions  of  the  SiP  document. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperv*ork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq  ]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(c)  Qacked  structure  detected  during  the 
inspections  required  by  paragraph  (a)  or  (b) 
of  this  AD  must  be  repairr^d  or  n'placed.  prior 
to  further  flight,  in  accordance  w;th  the 
Instructions  in  Fokker  SiP  Document  28438, 
Part  1,  including  revisions  up  thn;)ugh 
November  1, 1988  [for  airjiianes  inspected  m 
accordance  with  paragraph  (a)  of  this  ADl;  or 
Fokker  SIP  Document"  284. J8,  Par*  I 
including  revisions  up  tiuough  Octoi>er  15. 
1992  [for  airplanes  insp«ctod  in  accordance 
with  paragraph  (b)  of  this  ADl;  or  in 
accordance  with  other  da'a  meeting  the 
certification  basis  of  the  a.rpiane  which  is 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113,  FAA  T'a-,<;rv)r*  Airplane 
Directorate,  or  by  the  RLD 

(d;  An  alternative  method  of  compnance  or 
afivastment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safe'\  may  be 
used  if  aporoved  bv  the  Manager. 
S-andardization  Branch,  ANM-n3.  FAA, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  en 
appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  ada  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  AiNM-ll 3. 

Note  3:  Repairs  approved  as  alternative 
methods  of  compliance  for  AD  89-07-16  Rl 
constitute  valid  approvals  for  compliance 
with  this  AD,  unless  otherwise  specified. 

Note  4;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 

requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  repair,  and 
replacement  pnx^dures  shall  be  done  in 
accordance  with  Fokker  Structural  Integrity 
Program  (SIP)  Dooiment  28438.  Part  1, 
revised  up  through  October  15, 1992  which 
contains  the  foiiowing  list  of  effective  pages: 
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INTRODUCTION 
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Oct,  15,  '992. 


INSPECTIONS 


27-20-01  , 
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-    Mar   1    1982 
3    Aug,  31,  199C 
21  Aug,  31,  1990 


27-60-01 
27-60-02 
27-60-03 

27-50-04 

27-50-05  . 

27-50-06 

27-50-07 

27-60-08 

27-50-09 
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27-61-01 
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32-42-01  , 
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52-30-05 

52-30-05 

52-30-06 
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52-30-09 
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52-30-11 

52-31-01  , 

52-31-02  , 

52-40-01 , 

52-40-02, 

53-10-01 , 
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53-10-02, 

53-10-03, 

53-10-04, 

53-10-05. 

53-10-06. 

53-10-07. 

53-10-08. 

53-10-08. 

53-10-09. 
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Oct.  15,  1992. 
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Oct  15,  1992. 
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Oct  15,  1992. 
Oct  15,  1992. 
Oct  15,  1992. 
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Aug.  31,  1990. 
Oct.  15,  1392. 
Oct  15.  1992. 
Oct  15.  1992. 
Aug.  31,  1990. 
Aug.  31,  1990. 
Oct.  15,  1992. 
Oct  15,  1992. 
Oct.  15,  1992. 
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Oct  15,  1992. 
Oct  15,  1992. 
Oct  15,  1992. 
Oct  15.  1992. 
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Oct  15.  1992. 
Oct  15.  1992. 
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53-10-19  .. 

2 

Oct.  15,  1992. 

53-10-20  .. 

2 

Oct.  15.  1992, 

53-10-21  .. 

2 

Oct.  15,  1992 

53-10-22  .. 

1 

Oct.  15,  1992. 

53-10-23  .. 

1 

Oct.  15,  1992. 

53-10-24  .. 

- 

(Not  dated). 

53-10-24  .. 

2 

. 

Oct.  15.  1992. 

53-10-25  .. 

- 

Oct.  15.  1992. 

53-30-01  .. 

3 

Oct.  15,  1992. 

53-30-02.. 

3 

Oct.  15.  1992. 

53-30-03.. 

4 

Oct.  15,  1992 

53-30-05.. 

1-2 

3 

Oct  15,  1992. 

1  53-30-06.. 

1-6 

3 

Oct.  15,  1992. 

I  53-30-06.. 

7-9 

. 

Oct.  15.  1992. 

53-30-07. 

3 

Oct.  15,  1992. 

53-30-07.. 

2 

Oct  15,  1992. 

53-30-07  .. 

1 

Oct.  15,  1992. 

53-30-08  .. 

3 

Oct.  15.  1992. 

53-30-09.. 

1 

Oct.  15,  1992. 

53-30-09  .. 

2-8 

- 

Oct.  15,  1992. 

53-40-01  .. 

2 

Oct.  15,  1992. 

53-40-02.. 

4 

Oct.  15,  1992. 

53-40-02.. 

1 

Oct.  15.  1992. 

53-40-03.. 

2 

Aug.  31.  1990. 

53-^10-04  .. 

4 

Oct  15,  1992. 

53-50-01  .. 

1 

Aug.  31,  1990. 

53-60-01  .. 

2 

Aug.  31.  1990. 

55-30-01  .. 

4 

Oct.  15,  1992. 

!  55-50-01  .. 

4 

Oct  15.  1992. 

55-50-02  .. 

4 

Oct.  15,  1992. 

55-50-04.. 

1 

Aug.  31.  1990. 

55-50-05  .. 

- 

Oct.  15,  1992. 

57-10-01  .. 

3 

Oct.  15,  1992. 

57-10-01  .. 

2 

Mar.  20,  1986. 

57-10-02  .. 

2 

Oct.  15,  1992. 

57-10-02  .. 

2 

Mar  20,  1986 

57-10-03  .. 

2 

Oct.  15,  1992. 

57-10-03  .. 

2 
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4 

Aug.  31,  1990. 
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57-10-09  .. 
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Oct  15,  1992. 

57-10-10  .. 

- 

Oct  15,  1992. 

57-30-01  .. 

1-2 

5 

Oct.  15,  1992. 

57-30-02.. 

1 

2 

Oct.  15,  1992. 

57-40-01  .. 

4 

3 

Oct  15,  1992. 

57-40-01  .. 

2 

2 

Aug.  31,1990. 

57-40-01  .. 

3 

3 

Aug.  31,  1990. 

57-40-01  .. 

2 

Aug.  31,  1990. 

57-40-02  .. 

4 

Oct.  15,  1992. 

57-40-03.. 
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57-40-04.. 
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Oct  15.  1992. 
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4 

Oct  15,  1992. 

57-40-06  .. 

3 
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57-40-07  .. 

3 

Oct  15,  1992. 

57-40-08.. 

3 

Oct  15,  1992. 

57-40-09.. 

2 

Aug.  31,  1990. 

57-40-10  .. 

1 

Aug.  31,  1990. 

57-40-11  .. 

1 

Aug.  31,1990. 

57-50-01  .. 

2 

Aug  31,  1990. 

57-50-02.. 

3 

Oct.  15,  1992. 

57-50-03  .. 

3 

Oct  15,  1992. 

57-50-04.. 

3 

Oct  15,  1992. 

57-50-05  .. 

3 

Oct  15,  1992. 

57-50-06.. 

3 

Oct  15,  1992. 

71-20-01  .. 

3 

Aug  31,  1990, 

72-00-01  .. 

1 

May  1,  1984. 
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ThiJ  Incorporation  by  reference  was 
rjpproved  by  the  Director  of  the  Federal 
Register  In  accordance  with  5  U  S.C  552(d) 
and  I  flFR  part  51  Qipies  may  be  obtained 
fn-^rn  Fokkar  Aircraft  L.SA.  Inc.,  1199  North 
Fairfax  Street.  Alexandria,  Virginia  22314 
Qipie*  mav  be  irspected  at  the  FAA. 
Transpor"  ^;rr).an«  Directorate,  1601  Lind 
Avenue  SW    Ken'on,  Washington,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700,  Washington 
DC 

(g)  This  ainendment  becomes  effective  on 
August  IS.  1993. 

Issued  in  Ronton.  Washington,  on  June  29. 

ItmM  V   Devany, 

Acting  ^anaff^r.  Tmnsport  Aiiptane 
Dirvctom^p,  Aircrc'^  Certificatnn  Senice 
;FR  D'-x:  9J-1  ^075  Filed  7-16-  93;  8:45  ami 
BiuuNO  cooe  Mi»-<v# 


14CFRPar139 

[Docket  No.  92-NM-167 
39-8618;  AO  93-13-05] 


-AD;  Anendmenl 


Airworthiness  Directives;  D&ssauil 
Aviation  Modei  Mystere-f  alcon  900 
Series  Airplanes 

AGENCY:  Ftidirai  Aviation 
Administration.  DOT 
ACmON;  Final  rule 

SUMMARY:  This  amendnnent  adopts  a 
new  ai!-vs'orth;ness  directive  (AD). 
applicable  to  all  Dassault  Aviation 
M(xiel  Mystere-Falcon  900  series 
airplanes,  that  requires  repetitive 
inspections  of  the  water  system  until 
maditlration  of  the  underfloor  heating 
at  frame  25  is  arx.omplished  This 
amendirit^nt  is  prompted  by  a  report  of 
accidental  seepage  of  water  Into  the 
heated  compartment  under  the  center 
aisle  f!oor  forward  of  frame  25  The 


actions  specified  by  this  AD  are 
intended  to  prevent  water  seepage  that 
could  accumulate  and  freeze  in  the 
underfloor  zone,  resulting  in 
interferenc:e  vri\h  the  operation  of  the 
engine  controls  and  the  flight  controls. 
DATES:  Effective  August  18,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  18, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Falcon  jet  Corporation,  Customer 
Support  Department,  Teterboro  Airport, 
Teterboro,  New  Jersey  07608.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  WOl  Lind  Avenue  S\V  ,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797; fax (206)  227-1320 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Dassault  Aviation 
Model  Mystere-Falcon  900  series 
airplanes  was  published  in  the  Federal 
Register  on  October  29.  1992  (57  FR 
49036).  That  action  proposed  to  require 
repetitive  inspections  of  the  water 
system  until  modification  of  the 
underfloor  heating  at  frame  25  is 
accomplished. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  EKie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  Falcon  Jet 
Corporation,  recommends  that 
paragraph  (e)  of  the  proposed  rule  be 
revised  to  specify  that  modification  of 
the  underfloor  heating  in  accordance 
with  Dassault  Aviation  Service  Bulletin 
F900-115  (F900-30-9).  dated  May  6. 
1992,  constitutes  terminating  action  for 
the  inspections  proposed  in  paragraph 
(a).  The  FAA  concurs.  The  FAA  has 
determined  that  the  modification 
adequately  ensures  that  water  will  not 
seep  into  the  underfloor  zone;  therefore, 
inspection  of  the  water  system,  as 
required  by  paragraph  (a),  is  not 
necessary  once  the  modification  is 
accomplished.  Paragraph  (e)  of  the  finai 
rule  has  been  revised  accordingly. 
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Since  i!;«uanr,e  of  the  notise,  Dassaul* 
Av)a!;on  has  issued  Revision  1  to 
Sen-'ire  Bulletin  F90(>-115  (F900-30-9), 
dated  February  25,  1993,  which 
rmvides  clarification  of  operations  and 
additional  kit  information  to  accomplish 
the  modifica'vion  for  airplanes  equipped 
with  a  Falcon  Jet  Corporation  tj-pe 
interior,  One  commenter  requests  that 
the  FAA  revise  the  proposed  rule  to 
include  this  service  bulletin  revision. 
The  FAA  concurs,  and  has  revised  the 
final  rule  to  reflect  the  latest  revision  to 
the  service  bulletin  as  an  additional 
service  information  source. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
en  any  operator  nor  increase  the  scope 
cfthe  AD. 

The  FAA  estimates  that  54  airplanes 
of  U.S.  registry  will  be  affected  by  this 
\D.  The  FAA  has  confirmed  that,  to 
date,  the  required  actions  already  have 
been  accomplished  on  all  of  the  54 
affected  airplanes.  Therefore,  currently, 
this  /JD  action  imposes  no  additional 
economic  burden  on  any  U.S.  operators. 

However,  should  additional  affected 
airplanes  be  imported  and  placed  on  the 
U.S.  register  in  the  future,  it  will  take 
approximately  36  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
is  estimated  to  be  $1,980  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Stales,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  t  rna>  be  obtained  from  the  Rules 
Docket  at  the  loration  provided  under 
the  captioTi  "addaesses." 

List  of  Subie<ts  in  14  ( .F  R  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  thi-  .*.nier"id;nent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AiPWORTHiNESS 
L!RECT;VES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  App.  1354(3),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
n  89. 

Z.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-13-OS  Dassault  Aviation:  Amendment 
39-8618.  Docket  92-NM-167-AD. 

Applicability:  All  Model  Mystere-Falcon 
900  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  interference  with  the  operation 
of  the  engine  controls  and  the  flight  controls, 
accomplish  the  following: 

(a)  Within  50  hours  time-in-service  or  30 
days  after  the  effective  date  of  this  AD. 
whichever  occurs  first,  accomplish  paragraph 
(a)(l}  or  (a)(2)  of  this  AD,  as  applicacle. 

(1)  For  airplanes  equipped  with  a  Falcon 
Jet  Corporation  type  interior  (a  water  system 
pressure  accumulator  is  installed  on  the  left- 
hand  side  of  frame  25).  Perform  a  complete 
inspection  of  the  water  system  in  accordance 
with  paragraph  13  of  the  Supplemental 
Maintenance  Manual,  Temporary  Revision, 
dated  February  1992;  and  install  a  placard, 
part  numt)€r  FGFB  825  003  760.  in  a  visible 
location  in  the  aft  toilet  compartment. 

(2)  For  airplanes  equipped  with  a  Dassault 
Aviation  type  inferior  (no  water  system 
pressure  accumulator  is  installed  at  frame 
25):  Accomplish  paragraphs  (a)(2)(i), 
(a)(2)(ii),  and  (a)(2)(iii)  of  this  AD. 

(i)  Perform  a  complete  inspection  of  the 
water  system,  in  accordance  with  procedure 
38-102  of  the  Maintenance  Manual. 

(ii)  Reinforce  the  sealing  of  the  collector 
under  the  washbasin,  in  accordance  with 
Dassault  Aviation  Service  Bulletin  F90O-113 
(F90O-3&-4),  dated  March  25, 1992. 

(iii)  Perform  an  inspection  of  heating 
element  43  HR  of  pipe  item  320,  Illustrated 
Parts  Catalog  (IPC)  38-30-20,  figure  10,  in 
accordance  with  procedure  30-701  of  the 
Maintenance  Manual;  and,  if  a  discrepancy  is 
found,  replace  the  heating  element  within  50 
hours  time-in-service  after  performing  the 
inspection  required  by  this  paragraph. 


(b)  Prior  to  each  flight  of  more  than  4  ho<<*s 
time-in-service  that  occura  after 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD,  accomplish  the  following,  as 
applicable:  Inspect  the  water  system,  in 
accordance  with  the  paragraph  entitled 
"Maintenance  of  Pressurized  Central  Water 
System"  (page  19),  of  Revision  4  of  the 
Supplemental  Maintenance  Manual  (for 
Model  Mystere-Falcon  900  series  airplanes 
equipped  with  a  Falcon  Jet  Corporation  type 
interior);  or  in  accordance  with  procedure 
05-100  (temporary  revision  No,  59)  of  the 
Maintenance  Manual  (for  Model  Mystere- 
Falcon  900  series  airplanes  equipped  with  a 
Dassault  Aviation  type  interior). 

(c)  Within  the  next  300  hours  time-in- 
service  or  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  repeat  the 
inspection  required  by  paragraph  (a)(1)  or 
(a)(2)(i)  of  this  AD.  as  applicable.  Thereafter, 
repeat  the  applicable  inspection  at  intervals 
not  to  exceed  300  hours  time-in-service  or  6 
months  after  the  immediately  preceding 
inspection,  whichever  occurs  first. 

(d)  Within  2  years  after  the  effective  date 
of  this  AD,  modify  the  underfloor  heating  at 
frame  25,  in  accordance  with  Dassault 
Aviation  Service  Bulletin  F900-115  (F900- 
30-9),  dated  May  6. 1992,  or  Revision  1. 
dated  February  25. 1993. 

(e)  Accomplishment  of  modification  of  the 
underfloor  heating  in  accordance  with 
Dassault  Aviation  Service  Bulletin  F900-115 
(F900-30-9),  dated  May  6, 1992.  or  Revision 
1.  dated  February  25, 1993,  constitutes 
terminating  action  for  the  inspections 
required  by  paragraphs  (a),  (b),  and  (c)  of  this 
AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  reinforcement  shall  be  done  ia 
accordance  with  Dassault  Aviation  Service 
Bulletin  F900-113  (F900-38-4),  dated  March 
23. 1992.  The  modification  shall  l>e  done  in 
accordance  with  Dassault  Aviation  Service 
Bulletin  F900-115  (F900-30-9),  dated  May  6. 
1992;  or  Dassault  Aviation  Service  Bulletin 
F900-115  (F90O-3O-9).  Revision  1.  dated 
February  25. 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Falcon  Jet  Corporation, 
Customer  Support  Department,  Teterboro 
Airport,  Teterboro,  New  Jersey  07608.  Copies 
may  be  inspected  at  the  FAA,  1  ransport 
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Ajpiane  Directorate,  1601  Lind  Aven jo 
SW    Rpn:on  Washington,  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  SW'..  suite  7C».  Washington.  tXI. 

(;!  This  ajnendmert  bemmes  eTnctive  on 
Aug'.  St  18.  1993 

Issiiwd  m  Renton,  Washington,  on  June  29. 
1993 

lame*  V  Devany, 

Acting  Manager.  Transfjon  Aiqjiane 
DinctoTQte.  Aircrap  Certification  Service 
[FRDoc.9i-170'4  Fiipd  ■'-16-91  fl  45  ami 


14CFRPBrt97  ' 

[Dock»«  No.  27353;  Amdt  No.  1554] 

Standard  Instrument  Approach 
Procedurat:  MiacaUanaous 
Amartdmantt 


AGENCY:  Federal  Aviation 
.Administration  (F.\,M  DOT. 
ACnON:  Fina!  r^le 

SUMMARY:  This  amendment  establishes. 

am.ends,  suspends,  or  revokes  Standard 
[nsUTiment  Approach  Procedures 
(SL\Fs)  for  operations  at  carta. n 
airports.  These  regulatory  actions  are 
needed  because  of  changes  ocaimng  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navi^atmna! 
facilities,  addition  of  new  obstatiles,  or 
changes  m  a:r  traffic  requirements. 
These  changes  a.-e  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  saie  Hight 
operations  under  instrum.ent  High!  rules 
at  the  affected  airports. 
DATES:  EffKti-.r:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1.  1982. 
ADORESSeS:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 

1  F.\A  Rules  Docket.  V.\.\  Headquarters 
Building,  800  Independence  Avenue 

SW  .Washington,  DC  20591: 
2.  The  F.\.\  Regional  Office  of  the 

region  in  which  affected  airport  is 

located,  or 
3  The  Flight  Inspection  Field  Office 

which  onginated  the  SIAP 

For  Purchase — 

Individual  SLAP  copies  may  be 
libt.tmed  from 
1   F.AA  Public  Inquiry  Center  (APA- 

200],  F.AA  Headquarters  Building.  800 

Independence  Avenue  SW  , 

W.-ishingfon,  DC  205^1,  or 


2-  The  F.A.A  Regu)nai  Office  of  the 
region  in  whicn  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  a'i  SIAPs  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Docum.ents  I'S 
Government  Printing  Office, 
Wa.shington.  DC  20402 
FOfl  FiiRTHEP  INFORMATION  CONTACT; 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS--120).  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  NVV..  Washington.  DC  205<»1. 
telephone  (2021  2^7-«277 

SUPPt£MENTAHY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  eacli  SLAP  is 
contained  in  the  appropriate  FA.A  Forr;; 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanenf  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S C  552(al.  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation  Regulations  (F.ARj  Materials 
incorporated  by  reference  are  ava.lable 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  ihie  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  matenaJs. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sect.ons.  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendmient  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  m  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP,  The  SIAP  information  in  some 


previously  designated  FDG'Temporary 
(FDC/T)  NOT.AMs  is  of  such  duration  as 
lo  be  permanent  With  conversion  to 
FDC  P  NOTAMs.  the  respective  FDC/T 
.NOTAMs  have  cancelled.  The  FDC'P 
NOTAMs  for  the  SLAPs  contained  in 
this  amendment  are  based  on  the 
criteria  contained  in  the  U.S.  Standard 
for  Terminal  Instrument  Approach 
Procedures  (TERPs)  In  developing  these 
chart  changes  to  SLAPs  by  FDC'P 
NOTAMs,  the  TERPs  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  com.pliance 
dates  stated  as  effective  dates  based  on 
related  changes  m  the  National  Airspace 
System  or  the  application  of  new'  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FA.A  in  a  .National  Flight  Data 
Center  (FDC)  Notice  .Airmen 'lNOT,AMt 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendm^nits  requires 
making  them  effective  m  less  than  TO 


davs 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Term.inal  In.strument  Approach 
Procedures  (TERPs)  Because  cf  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
com.merce,  I  find  that  notice  and  pu'oiic 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
cont.-ary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
tlian  30  days 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
nile"  under  Executive  Order  12291;  (2) 
!S  not  a  "significant  rule"  under  1X)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
does  not  warrant  prepa.'ation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FA.A  cert.ifies  that  this 
amendment  will  not  have  a  significant 
economic  im.pact  on  a  substanti;i! 
number  of  small  entities  under  the 
criteria  of  tho  Regulatory  Flexibility  .Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Approaches, 
Standard  instrument.  Incorporation  by 

reference.  Navigation  (air). 


UMI 
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Issued -.n  Wdshmpton  DC  on  July  2,  1993. 
Thomas  C.  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 


ires  effective  at  0901  UTC  on 


t;;e  da'e,s  sper'^pd  »<;  fr.]iou--c- 

PART  97— STANDARD  INSTR/ 

APPROACH  PROCEDURES 


ME  NT 


1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U  S.C.  106(g)  (revised  Pub. 
L.  97-449,  January  12, 1983);  and  14  CFR 
11.49(b)(2). 


2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOCyOME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  S  97.31  RADAR  SIAFs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 


NFDC  TRANSMITTAL  LETTER 


EHective 

State 

06/02/93  

06/11/93 

OK 
WV 

06/16/93  

06/16/93 

06/17/93 

06/21/93  

lA 
VT 
TN 
MS 

06/21/93  

MS 

0622/'93  

06.22'93  

CA 

MS 

06/25/93 

C6/25/93  

Dr>.25.'93  

06.29'93  

SO 
SO 

sc 

NH 

06,29  93 
0''''02/93 

MO 

Crty 

Heniyetta  

Ctarttsburg 

Fort  Dodge 

Bare-Montpelier  .. 

Mempfiis  

Natchez 

Natchez 

San  Francisco 

Natchez 

Hilton  Head  isiarxi 
Hilton  Heac!  s  and 
Hilton  Head  s  a^KJ 
Polsr^.Oi.t*'  

Rochester 

St.  Louis 


Airport 

Henryetta  Muni  

Berwdum 

Fort  Dodge  Regional  

Edward  F.  Knapp 

Memphis  IntJ  

Hardy-ArKJers  Field  Natchez- 
Adarr«  County. 

Hardy-Anders  Field  Natchez- 
Adams  County. 

San  Francisco  IntI 

Hardy-Anders  Field  Natchez- 
Adams  County. 

Hilton  Head 

Hilton  Head 

HiI1l>'  ^ead  

Pease  intemational/Tfadeport  .. 

Skytiaven  , 

Spirit  of  St.  Louis  


FDCNO. 


SIAP 


3/2946 
3/3477 


3^3196 
3/3191 
3/3219 
3/3285 

3A3286 

3/3328 
3/3326 

3/3411 
3AJ412 
3A3413 
3/3484 

3/3482 
3/2958 


NDB  RWY  35  AMDT  2. 

ILS   RWY   21    AMDT    12..   This 

con-ects    NOTAM    In    previous 

TL. 
ILS  RWY  6  AMDT  6... 
ILS  RWY  17  AMDT  4... 
ILS  RWY  36R  AMDT  8A... 
NDB  RWY  17  AMDT  4... 

VOR  RWY  17  AMDT  10... 

ILS  RWY  28L  AMDT  19A... 
VOR/DME  RWY  13  AMDT  2 

RNAV  RWY  3  AMDT  4... 
RNAV  RV^  21  AMDT  4... 
VOR/DME-A  AMDT  9A.  . 
VOR  OR  TACAN  RWY  16  AMDT 

1... 
VOR/OME-A  ORIG 
ILS  RWY  8R  AMDT  128... 


•:R  Doc.  93-16911  Filed  7-16-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  204 

[Reiease  No.  34-3262^] 

Debt  Collection — Salary  Offset 

AGENCY:  Securities  and  E.xchange 

(Commission. 
ACTION:  Final  rales. 

SUMMARY:  The  Commission  has  adopted 
Fart  204,  Rules  Relating  to  Debt 
Collection,  and  a  new  Subpart  B— 
Salary  Offset— under  part  204  that  se's 
forth  the  procedures  to  collect,  by  saiarv 
offset  against  a  current  or  former 
Commission  employee's  current  pay 
acrount,  without  his  or  her  consent, 
debts  owed  the  U.S.  Government.  The 
Commission  is  required  by  the  Debt 
Collection  Act  of  1982  to  adopt 
regulations  and  develop  procedures  to 
collect  debts  owed  by  Commission 
employees  to  the  U.S.  Government.  This 
regulation  wil!  bring  the  Commission 


into  compliance  with  federal  debt 
collection  requirements. 

EFFECTIVE  DATE: ',.'V!f;    ^T^" 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  Dockery  (Branch  Chief, 
Accounting),  Glynis  Long  (Salary  Offset 
Editor),  or  Henry  Hoffman  (Assistant 
Comptroller)  at  (202)  272-2409,  Office 
of  the  Comptroller,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washing-    -   DC  :"'4^ 
SUPPLEMENTARY  INFOflMATlON:  The  Debt 

Collection  Act  of  1982  (Act) '  provides 
for  improvements  in  debt  collection 
procedures  for  debts  owed  to  the  U.S. 
Government  by  government  employees. 2 


':  U.SC.  5514 
'  "Debt"  means  an  amount  owed  to  the  United 
States  from  sources  that  include,  but  are  not  limited 
to,  erroneous  overpayments  of  benents,  salary,  or 
other  allovrances:  loans  insured  or  guaranteed  by 
the  United  States;  and  amounts  due  the  L'nited 
States  from  feet,  leases,  rents,  royalties,  services, 
sales  of  real  or  personal  property,  overpayments, 
penaltiM,  damages,  interest,  fines  and  forfeitures. 
The  regulation  does  not  apply  to  debts  or  claims 
arising  under  the  Internal  Revenue  Code  of  1954  as 
amended  (26  U.S.C.  1  et  seq),  the  Social  Security 
Act  (42  U.S.C.  301  et  seq),  or  the  tariff  laws  of  the 
United  States.  It  also  does  not  apply  to  any  case 
where  collection  of  a  debt  by  salary  offset  is 
explicitly  provided  for  or  prohibited  by  another 


When  it  is  determined  that  an  employee 
owes  a  debt  to  the  United  States,  the 
amount  of  indebtedness  may  be 
deducted  from  the  current  pay  account 
of  the  individual  at  officially  established 
pay  intervals.  The  Act  requires  the 
Commission  to  adopt  regulations  and 
develop  procedures  under  which  the 
agency  may  collect  such  debts. 

The  Office  of  Personnel  Management 
(0PM)  requires  agencies  to  submit  to 
OPM  their  proposed  Offset  Regulations 
prior  to  publication  of  final  regulations 
or  prior  to  final  implementation  of  the 
regulations.'  The  Commission's  Office 
of  the  Comptroller  submitted  the 


sutute,  such  as  travel  advances  (S  U.S.C.  S70S)  and 
employee  training  expenses  (S  U.S.C  4100). 

"Employee"  means  a  current  employee  of  the 
Securities  and  Exchange  Commission,  or  other 
agency,  Including  an  active  duty  member  or 
reservist  in  the  U.S.  Armed  Forces  or  a  former 
employee  (or  former  active  duty  member  or 
reservist  in  the  Armed  Forces)  with  a  current  pay 
account. 

>  Pursuant  to  Executive  Order  11609,  Section  8(1). 
redesignated  Executive  Order  12107.  and  5  CFR 
550.1105. 
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regulation  to  0PM  and  rpce;ve  i  OFM 
appro^■a!  in  December.  1991  * 

The  Salary  Offset  Reguiatio",  ai.M' 
provides  for  coordination  for  salary 
offset  between  the  Commiss.on  ar.d 
other  agencies  when  former  employees 
of  other  agencies  c.irrently  working  for 
the  Commission  are  indebted  to  the  U.S 
GiJvemmDn!.  or  when  Commission 
employees  have  transferred  to  other 
ajjenries 

The  Salary-  Offset  Re^u!at\o"s  make 
clear  that  an  employee's  involuntary 
."■epayment  ;s  not  to  be  construed  as  a 
waiver  of  any  rights  that  the  employee 
may  have  under  5  U.S.C.  5514  or  any 
other  provision  of  contract  or  law, 
unless  there  is  statutory  or  contractual 
provisio.i  to  the  contrary. 

C^st-Benefit  Analysis 

The  Ccmrnission  be. eves  that  the 
proced'ures  set  forth  m  the  Offset 
Regulation  are  the  most  efficient  and 
least  burriansoT.e  way  for  the 
CcTimssicn  to  meet  the  requirements  of 
the  D»'bt  Collection  .\<-r  of  1982. 

The  Commosion  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
{5  L'  S  C  553(b)(3)(A)),  that  this  rule 
relates  solely  to  agency  organization. 
procedures,  or  practices.  It  is  therefore 
not  subject  to  the  provisions  of  the 
.administrative  Procedure  Act  requiring 
rotice  and  opportunity  for  comment 

List  of  Subjects  in  1 7  CFR  Part  204 

Caims  D»bt  collection,  Government 

►>mpl ^'.ee'.  VN'ages. 

Text  of  Amendments 

For  the  reasons  se'  o.r  ui  ihd 
preambie,  tii.e  17.  rha;  ter  II  of  the  Code 
of  Federal  ReK'..,L>*,'iris  i>  am.ended  by 

adiling  part  2i"A  tj  'rt.ad  d>  follows- 

PART  204— flULES  REUVTING  TO 
DEBT  COLLECTION 

Sutjpart  A — (Reserved] 
Sut>part  B— Salary  Off««t 


Sec 

204  30 
204  '• 

Purpose  and  scope. 
Excluded  debts  or  claims. 

204  32 

Definitions. 

204  ?5 

Pre-offse<  notice.       | 

204.34 
204.35 

20436 
204  37 

Employee  response. 
Petition  for  pre-offset  hearing. 
Granting  of  a  pre-offset  hearing 
Extensions  of  time. 

204  3^ 

f^  offset  hearing 

204.39 

iV.Miea  decision 

204.40 

Deductions. 

204  4-' 

Non-waiver  of  rights. 

204  i . 

K-'f.inds. 

•  Ite  Commissioa  tint  Unpl«m«n!ad  SECR  tS-3. 
Salary  OfiMt  iha  agency's  intenial  regulation,  in 
March  1092.  Tha  CowmiMinn  «r«  tubMqiMnUy 
informed  by  0PM  that  the  regulations  nust  ba 
published  m  xhe  CFR. 


Sec 

204.43  Coordinating  offset  with  another 
federal  agency. 

204.44  Intarsst,  penalties,  and 
administrative  costs. 

Authontv-  ^V^r  «;=;i4 

Sutipjin  A — {Reserved] 

Subpart  B — Salary  Oftset 
4  2C<4.30     Purpose  and  gcope. 

procedures  for  the  collection  by 
administrative  offset  against  a  federal 
employee's  current  pay  account  without 
his/her  consent  under  5  U.S.C.  5514  to 
satisfy  certain  debts  owed  to  the 
Commission.  This  regulation  does  not 
apply  when  the  employee  consents  to 
recovery  from  his/her  current  pay 
account. 

(b)  This  regulation  does  no;  preclude 
an  employee  from  requesting  a  waiver 
or  questioning  the  amount  or  validity  of 
a  debt  by  submitting  a  claim  to  the 
General  Accounting  Office  in 
accordance  with  procedures  pi  escribed 
by  the  General  Accounting  Office. 

(c)  This  Salary  Offset  plan  is  lor 
internal  use  and  Govemment-vv,de 
claims  collections.  5  CFR  550  1104(q) 
This  regulation  implements  5  U.S.C. 
5-14.  5  CFR  part  550,  subpart  K. 

§204.3'     txciuded  deot*  or  claims. 

This  regulation  does  not  apply  to: 
(a)  Debts  or  claims  arising  under  the 
Internal  Revenue  Code  of  1954  as 
amended  (26  U.S.C  1),  the  Social 
Security  Act  (42  U.S.C  301)  or  the  tariff 
laws  of  the  United  States. 

Cb)  Any  case  where  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute,  such  as  travel  advances  in  5 
U.S.C.  5705  and  employee  training 
expenses  in  5  U.S.C.  4108. 

S204J2    DcflnWons. 

The  following  definitions  apply  to 
this  regulation: 

Chairman  means  the  Chairman  of  the 
Securities  and  Exchange  Commission. 

Commission  means  the  Securities  and 
Exchange  Commission. 

Creditor  agency  means  the  agency  to 
which  the  debt  is  owed. 

Debt  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  but  are  not  necessarily  limited 
to,  erroneous  payments  made  to 
employees  such  as  overpayment  of 
benefits,  salary  or  other  allowances; 
loans  when  insured  or  guaranteed  by 
the  United  States;  and  other  amounts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayment, 
penalties,  damages,  interest,  fines  and 


forfeitures  (except  tho.se  arisini-:  under 
the  Uniform  Code  of  Military  ]ustiLe) 
and  all  other  similar  sources. 

Disposable  pay  means  the  amount 
that  remains  from  an  employee's  federal 
pay  after  required  deductions  fur 
federal,  state  and  local  income  taxes; 
Social  Security  taxes,  including 
Medicare  taxes,  federal  retirement 
programs;  premiums  for  life  and  health 
insurance  benefits;  and  svich  other 
deductions  that  are  required  by  law  to 
be  withheld.  (See  5  CFR  581.105(b) 
through  (f)  for  items  required  by  law  to 
be  wiLhtield.  and  therefore  excluded 
fro.T.  disposable  pay  for  the  purposes  of 
tins  re>;u!aticn.) 

Employee  means  a  current  employee 
of  the  Securities  and  Exchange 
Commission,  or  other  agency,  including 
an  active  d'aty  member  or  reservist  in 
the  US.  Armed  Forces  or  a  former 
em.ployee  (or  form.er  active  duty 
member  or  Reservist  in  the  Armed 
Forces)  with  a  current  pay  account. 

FCCS  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Justice  Department  and  the 
General  Accounting  Office  at  4  CFR  part 
101. 

Hearing  official  means  an  individual 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed,  and  who  renders  a 
decision  on  the  basis  of  such  hearing  A 
liearing  official  m.ay  not  be  under  the 
Chairman's  supenision  or  control, 
except  that  nothing  in  this  regulation 
shall  be  construed  to  prohibit  the 
appointment  of  an  administrr^tive  law 
judge. 

Pay  means  basic  pay,  special  pay. 
incentive  pay,  retired  pay.  retainer  pay. 
or  in  the  case  of  an  individual  not 
pnti'led  to  basic  pay,  other  authorized 

f.JV 

Program  official  means,  for  the 
purpose  of  implementing  this  offset 
regulation,  the  Comptroller  or  designee 

Salary  offset  means  an  administrative 
offset  to  collect  a  debt  under  5  U.S.C. 
5514  by  deduction(s).  at  one  or  more 
officially  established  pay  intervals,  from 
the  current  pay  account  of  an  emiployee, 
without  his  or  her  consent. 

U'un  er  means  the  cancellation. 
rem.ission.  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an  employee 
to  an  agency  as  permitted  or  required  by 
5  use.  5584.  10  use.  2774,  32  U.S.C. 
7lfi,  5  use  834n(h.).  or  any  other  law. 

§  204.33    Pre-offset  notice. 

\  program  official  must  provide  an 
employee  with  written  notice  at  least  30 
calendar  days  prior  to  offsetting  his/her 
salary.  A  program  official  need  not 
notify  an  employee  of  adjustments  to 
pay  in  connection  v  ith  the  employee  s 
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election  of  coverage  or  change  in 
coverage  unci  r  a  F  federal  benefits 
program  requsi.i.g  pHriodic  deductions 
from  pay,  if  the  amount  to  be  recovered 
was  accumulated  over  four  pay  periods 
or  less.  When  required,  the  written 
notice  must  include  the  following: 

(a)  The  nature,  origin  and  amount  of 
the  indebtedness  determined  by  the 
Commission  to  be  due; 

(b)  The  intention  of  the  Gimmission 
to  collect  the  debt  through  deductions 
from  the  employee's  current  disposable 
pay  account; 

(c)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deductions; 

(dj  An  explanation  of  the 
Commission's  policy  concerning 
interest,  penalties,  and  administrativa 
costs,  including  a  statement  that  such 
assessments  must  be  made  unless 
excused  in  accordance  with  the  FCCS; 

(e)  The  employee's  right  to  inspect 
and  copy  Commission  records  relating 
to  the  debt  (if  copies  of  such  records  are 
not  attached),  or  if  the  employee  or  his 
or  her  representative  cannot  personally 
inspect  the  records,  the  right  to  request 
and  receive  a  copy  of  such  records.  The 
Commission  will  respond  to  a  request 
for  inspection  and/or  copying  as  soon  as 
practicable; 

(0  The  opportunity,  under  terms 
agreeable  to  the  Commission,  to  enter 
into  a  written  agreement  to  esteblish  a 
schedule  for  repayment  in  lieu  of  offset 
The  agreement  must  be  in  vsrriting, 
signed  by  both  the  employee  and  the 
Commission,  and  documented  in  the 
Commission's  files  {4  CFR  102.2(e)); 

(g)  The  employee's  right  to  a  hearing 
conducted  by  an  official  arranged  by  the 
Commission  if  a  petition  is  filed  as 
prescribed  by  §  204.35,  Petition  for  pre- 
offset  hearing.  Such  hearing  official  will 
be  either  an  administrative  law  judge  or 
at  the  chief  administrative  law  judge's 
discretion,  another  hearing  official  who 
is  also  not  under  the  control  of  the  head 
of  the  agency; 

(h)  The  method  and  time  period  for 
petitioning  for  a  hearing,  including  a 
statement  that  the  timely  filing  of  a 
petition  for  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(i)  If  a  hearing  is  requested,  the 
hearing  official  will  issue  a  final 
decision,  based  on  information 
presented  to  the  hearing  official,  at  the 
earliest  practicable  date,  but  no  later 
than  60  days  after  the  petition  for  the 
hearing  is  filed  unless  the  employee 
requests  and  the  hearing  official,  for 
good  cause  or  in  the  interests  of  justice, 
deems  it  necessary  to  extend  that  time 
period  (5  CFR  550.1104fd)(10)); 


(j)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(1)  Disciphnary  procedures 
appropriate  under  5  U.S.C.  chapter  75, 
5  CFR  part  752,  or  any  other  applicable 
statutes  or  regulations; 

(2)  Penalties  under  the  False  Claims 
Act,  31  U.S.C.  3729-3731,  or  any  other 
applicable  statutory  authority;  and/or 

(3)  Criminal  penalties  under  18  U.S.C. 
286.  287,  1001,  and  1002,  or  any  other 
applicable  statutory  authority. 

(k)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(1)  The  employee's  right  to  a  prompt 
refund  if  amounts  paid  or  deducted  by 
salary  offset  are  later  waived  or  found 
not  owed  to  the  United  States,  unless 
otherwise  provided  by  law  or  contract, 
and 

(m)  The  specific  address  to  which  all 
correspondence  shall  be  directed 
regarding  the  debt. 

§204.34    Emp'ovM 'Bf  3anM. 

(a)  Intro,-".  -mployee  must 

respond  to  a  pre-oftset  notice,  if  at  all, 
within  15  calendar  days  following 
receipt,  in  one  or  more  of  the  ways 
discussed  in  §  204.34,  Em.ployee 
response,  and  §  204.35,  Petition  for  pre- 
offset  hearing.  Where  applicable,  the 
employee  bears  the  burdens  of  proof 
and  persuasion. 

Cb)  Responses  must  be  submitted  in 
wTiting  to  the  program  official  who 
signed  the  pre-offset  notice.  A  timely 
response  will  stay  the  commencement 
of  collection  by  salary  offset,  at  least 
until  the  issuance  of  a  written  decision. 
(See  §  204.37,  Extensions  of  time). 
Failure  to  submit  a  timely  response  will 
be  treated  as  an  admission  of 
indebtedness,  and  will  result  in  salary- 
offset  in  accordance  with  the  terms 
specified  in  the  pre-offset  notice. 

(c)  A  response  filed  after  expiration  of 
the  15  day  period  may  be  accepted  if  the 
employee  can  show  that  the  delay  was 
due  to  circumstances  beyond  his  or  her 
control  or  fail  Lire  to  receive  notice  of  the 
time  limit  (unless  otherwise  aware  of  it) 

(d)  Voluntary  repayment  agreement. 
An  employee  may  request  to  enter  into 
a  voluntary  written  agreement  for 
repayment  of  the  debt  in  lieu  of  offset. 

It  is  within  the  discretion  of  the  program 
official  whether  to  enter  into  such  an 
agreement,  and  if  so,  upon  what  terms 
Voluntary  deductions  may  exceed  15 
percent  of  the  employee's  disposable 
pay.  If  an  agreement  is  reached,  the 
agreement  must  be  in  writing,  and  must 
be  signed  by  both  the  employee  and  the 
program  official.  A  signed  copy  must  be 
sent  to  the  Comptroller's  office.  The 


program  official  shall  notify  the 
employee  in  writing  of  its  decision  not 
to  accept  the  proposed  voluntary 
repayment  schedule  before  making  any 
deductions  from  the  employee's  salary. 

(e)  Waiver.  Any  request  for  waiver  of 
the  debt  must  be  accompanied  by 
evidence  that  the  waiver  is  authorized 
by  law. 

(f)  Reconsideration.  An  employee  may 
request  reconsideration  of  the  existence 
or  amount  of  the  debt  or  the  offset 
schedule  as  reflected  in  the  pre-offset 
notice.  The  request  must  be 
accompanied  by  a  detailed  narrative  and 
supporting  documentation  as  to  why  the 
offset  decision  is  erroneous  and/or  why 
the  offset  schedule  imposes  an  undue 
hardship. 

1 204.35    Petition  for  pre-otfset  hearing. 

(a)  The  employee  may  petition  for  a 
pre-offset  hearing.  The  petition  must 
state  with  specificity  why  the  employee 
believes  the  agency's  determination  is  in 
error. 

(b)  The  petition  must  fully  identify 
and  explain,  with  reasonable  specificity, 
all  the  facts,  evidence  and  witnesses.  If 
any.  that  the  employee  believes  support 
his  or  her  position.  The  petition  must  be 
signed  by  the  employee. 

§  204.36    Granting  of  a  pre-off set  hearing. 

(a)  If  the  employee  timely  requests  a 
pre-offset  hearing  or  the  timeliness  is 
waived,  the  program  official  must: 

(1)  arrange  for  a  hearing  official.  If  the 
hearing  official  is  an  administrative  law 
judge,  he  or  she  shall  be  designated  by 
the  Chief  Administrative  Law  Judge  as 
set  forth  in  17  CFR  200.310(a)(2);  and 

(2)  provide  the  hearing  official  with  a 
copy  of  all  records  on  which  the 
determination  of  the  debt  and  any 
involuntary  repayment  schedule  are 
based. 

(b)  The  hearing  official  shall  notify 
the  employee  by  personal  service,  by 
first  class,  registered  or  certified  mail,  or 
by  a  reliable  commercial  courier  or 
overnight  delivery  service  whether  the 
employee  is  entitled  to  an  oral  or 
"paper"  (i.e..  a  review  on  the  wTitten 
record)  hearing.  (See  4  CFR  102  3(c).) 
Williin  20  calendar  days  of  receipt  of 
this  notice  the  employee  shall  provide 
the  hearing  official  with  a  full 
description  of  all  relevant  facts, 
documentary  evidence,  and  witnesses 
which  the  employee  believes  support 
his  or  her  position.  The  hearing  official 
may  extend  the  time  for  the  employee 
to  respond  to  the  notice  for  good  cause 
shown. 

(c)  If  an  oral  hearing  is  scheduled,  the 
hearing  official  shall  notify  the  program 
official  and  the  employee  in  WTiting  of 
the  date,  time  and  location  of  the 
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heanng^  The  place  for  the  hearing  shall 
be  fixed  by  the  hea'ing  official  with  due 
regard  for  the  public  interest  and  the 
convenience  and  necessity  of  the 
partjes,  the  participants,  or  Lheir 
representatives, 

(d)  If  the  employee  is  entitled  to  an 
oral  hearing,  but  requests  to  have  the 
hearing  based  only  on  the  wrritten 
submissions,  the  employee  must  notify 
the  hearing  official  and  the  program 
official  at  least  3  calendar  days  before 
the  date  of  the  oral  hearing.  The  hearing 
official  may  waive  the  3-day 
recuirement  for  good  cause. 

(e)  Failure  of  the  employee  to  appear 
at  the  oral  hearing  may  result  in 
dismissal  of  the  petition  and  affirmation 
of  the  program  official's  decision. 

§204.37     Exlanaiors  of  tim« 

The  hearing  official  may  for  good 
cause  or  in  the  interests  of  justice 
postpone  the  commencement  of  the 
hearing,  adjourn  a  convened  hearing  for 
a  reasonable  period  of  time  or  extend  or 
shorten  any  other  time  limits  prescribed 
under  this  section.  This  extension  is  not 
intended  to  abridge  the  30  day  initial 
notice  or  extend  the  60  day  decision 
requirement  other  than  as  provided  for 
m  5  CFR  --0  n04(d)(10). 

§204.38     Pr»-<j«»«t  haaring. 

(a)  Tne  htwring  officidl  ihall 
determine  the  form  and  content  of 
hearings  granted  under  this  section, 
pursuant  to  4  CFR  102.3(c).  All  oral 
hearings  shall  be  on  the  record.  Except 
as  otherwise  ordered  by  the  hearing 
official,  hearings  shall  be  recorded  or 
transcribed  verbatim  by  shorthand, 
mechanical  means,  electronic  sound 
recording,  or  any  other  method,  subject 
to  the  discretion  and  approval  of  the 
heari.-ig  official,  and  a  transcript  thereof 
shall  be  made. 

(bj  Oral  hearings  are  informal  in 
nature.  The  Commission,  represented  by 
an  attorney  from  the  Office  of  General 
Counsel,  and  accompanied  by  a  program 
official  and  the  employee,  and/or  the 
employee's  representative,  orally  shall 
explain  their  respective  positions  using 
relevant  documentation.  The  employee 
may  testify  on  his  or  her  own  behalf, 
subject  to  cross  examination.  Other 
witnesses  may  be  called  to  testify  where 
tne  hearing  official  determines  the 
testimony  to  be  relevant  and  not 
redundant.  The  Federal  Rules  of 
Evidence  serve  as  a  guideline,  but  are 
not  controlling.  The  employee  bears  the 
burdens  of  proof  and  persuasion. 

(c)  The  hearing  official  shall: 

(1)  Conduct  a  fair  and  impartial 
hearing; 

(2)  Preside  over  the  course  of  the 
hearing,  maintain  decorum  and  avoid 


delay  in  the  disposition  of  the  hearinc 
and 

(3)  Issue  a  decision  in  accordance 
with  §  204.39.  Written  decision,  on  the 
basis  of  the  oral  hearing  and  the  written 
record. 

(d)  Oral  hearings  are  normally  open  to 
the  public.  However,  the  hearing  official 
may  close  all  or  any  portion  of  the 
hearing  at  either  the  request  of  either 
party  or  upon  the  hearing  official's 
initiative  when  doing  so  is  in  the  best 
interestfs]  of  the  employee  or  the  public. 

(e)  Oral  hearings  may  be  conducted  by 
conference  call  at  the  request  of  the 
employee  or  at  the  discretion  of  the 
hearing  official. 

(f)  Pre-offset  "paper"  hearing.  If  a 
hearing  is  to  be  held  only  upon  written 
submissions,  the  hearing  official  shall 
issue  a  decision  based  solely  upon  the 
written  record. 

§204.39    Wrtttan  decision. 

(a)  If  pre-offset  hearing  is  held.  Within 
60  days  of  the  filing  of  the  employee's 
petition  for  a  pre-offset  hearing,  the 
hearing  official  will  issue  a  written 
decision  setting  forth  the  basis  of  his/ 
her  findings  in  accordance  with  5  CFR 
550.1104(g)(3). 

(b)  If  the  employee  challenges  the  pro- 
offset  notice  under  §204.34,  Employee 
response  and/or  §  204.35,  Petition  for 
pre-offset  hearing,  without  requesting  a 
hearing  or  a  hearing  is  denied,  the 
program  official  must  notify  the 
employee  of  his/her  final  determination 
in  writing  before  offset  can  begin.  The 
agency's  execution  of  a  voluntary 
repayment  agreement  satisfies  this 
requirement. 

§204  40    D«cluction«. 
(a)  When  deductions  may  begin: 

(1)  If  a  pre-offset  hearing  is  held, 
deductions  shall  be  made  in  accordance 
with  the  hearing  official's  decision. 

(2)  If  parties  execute  a  voluntary 
repayment  agreement,  deductions  shall 
be  made  in  accordance  with  the  terms 
of  that  agreement. 

(3)  If  the  employee  requests  a  waiver 
or  reconsideration  or  the  program 
official  refuses  to  accept  a  proposed 
alternate  repayment  schedule, 
deductions  shall  be  made  in  accordance 
with  the  program  official's  written 
decision. 

(4)  If  the  employee  consents  to  the 
terms  and  conditions  set  forth  in  the 
Commission's  Pre-offset  Notice  or  fails 
to  respond  in  timely  fashion  to  the  Pre- 
offset  Notice,  or  waives  his/her  right  to 
a  hearing  without  otherwise  challenging 
the  terms  of  the  Pre-offs<jt  Notice, 
deductions  shall  be  made  in  accordance 
with  the  terms  and  conditions  set  forth 
therein. 


fb)  Retired  or  separated  employees.  If 
the  employee  retires,  resigns,  or  is 
terminated  before  the  debt  is  fully 
repaid,  the  remaining  indebtedness  will 
be  offset  pursuant  to  M  U,S  C.  3716  and 
4  CFR  part  101. 

(1)  To  the  extent  possible,  the 
remaining  indebtedness  will  be 
liquidated  from  any  final  payment  due 
the  former  employee  as  of  the  date  of 
separation  (eg,,  final  salary  payment, 
lump-sum  leave,  etc).  See  ^  204-40d(3), 
Offset  deductions  from  final  salary  and/ 
or  lump-sum  leave  payment 

(2)  Thereafter,  the  remaining 
indebtedness  will  be  recovered  from 
later  payments  of  any  kind  due  the 
former  emp'ovee  from  the  United  States 
See  4  CFR  102  13, 

(c)  Method  of  collection  and  source  of 

deduction.  The  method  of  collecting 
debts  under  these  regulations  shall  be 
by  salary  offset.  Deductions  will  be 
made  from  the  employee's  current 
disposable  pay  account  except  as 
provided  for  in  §  204,34b,  Employee 
response 

(d)  Amount  and  duration  of 
deductions.  Debts  must  be  collected  in 
one  lump  sum  where  possible  If  the 
employee  demonstrates  financial 
hardship  to  the  Commission's 
satisfaction  or  the  amount  of  the  debt 
exceeds  15  percent  of  the  indebted 
employee's  current  disposable  pay, 
collection  must  be  made  in  installments 
over  a  period  not  greater  than  the 
anticipated  period  of  active 
e.mployment,  except  as  provided  in 
.Si'i.tion  34b.  Employee  Response, 

(1)  Installment  deductions  will  be 
made  over  the  shortest  period  possible. 
The  size  and  frequency  of  installmient 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  ihe 
employee's  ability  to  pay. 

(2)  The  amount  deducted  for  any 
period  will  not  exceed  15  percent  of  the 
disposable  pay  from  which  the 
deduction  is  made,  unless  the  employee 
has  agreed  in  writing  to  the  deduction 
of  a  greater  amount,  Install.ment 
paymient  of  less  than  $100  per  pay 
period  will  he  accepted  only  in  the  most 
unusual  circumstances 

(3)  Offset  deductions  from  final  salary 
and/or  lump-sum  leave  paym.ent  Such 
an  offset  deduction  may  exceed  15 
percent  of  an  employee's  final  salary 
and/or  lump-sum  leave  pavment 
pursuant  to  31  U  S,C  3716.  64  CG  907. 

(e)  Interest,  penalties  and 
administrative  costs  on  debts  under  this 
pa.-l  will  be  assessed  and.'or  waived 
according  to  the  provisions  of  4  CFR 
102.13. 
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§  204,41     Non-ws»v»f  of  right*. 

An  employee's  ii^voSuntan,'  parment 
of  ail  or  any  por*!on  cf  a  dobt  b<>!ng 
collected  under  5  U.S.C.  5514  shaJ  noi 

be  constnipd  as  a  waiver  of  ar.y  righ!*; 
that  the  emplrvc.e  Tiay  iiave  v;ndt'r  5 
U.S.C.  5514  or  a:  y  ciner  prov.sum  of 
contract  or  !aw,  ur.lass  there  ere 
statutory  or  r.'-'.'-irt-vdi  prr\-;si':5-is  to 
the  contrary. 

§254  42    Rafund*. 

Ui  i  -e  Cc.T.rnission  will  refund 
promptly  to  the  appropriate  individual 
amounts  offset  under  this  regulation 
when: 

(1)  A  debt  is  waived  or  olherw.s*- 
found  not  owrii:  the  United  States 
(unless  exp^^•ss.v  prit   rutwi  by  statute 
or  regulation);  or 

(2)  The  Commission  is  Urei  tmi  by  an 
administrativB  or  judicial  order  to 
refund  amounts  deducted  from  the 
employee's  current  pay. 

(b)  Refunds  do  not  bear  interest  unless 
required  or  permitted  by  law  or 
contract. 

8  204.43     Coordinating  otfget  with  anot"»e<- 
federal  agency. 

Ui  Pi  .^pcnsibility  of  the  Commission 

as  the  Creditor  Agency. 

The  Comir.'.ssion  shall  request 
recovery  from  the  current  paying 
agency.  Upon  completion  of  the 
procedures  established  in  these 
regulations  and  pursuant  to  5  U.S.C 
5514,  5  CFR  550.1108  the  Commission 
must 

(1)  Certify,  in  writing,  that  the 
employee  owes  the  debt,  »he  amount 
and  basis  of  the  debt,  ?*'.e  cl;(  :e  on  which 
payment(s)  is  due,  the  c  :i^   'le 
Government's  right  to    (.set  t  the  debt 
first  accrued  and  that  the  Comm.ission's 
regulations  implerat'ntnE  5.  U.S.C.  5514 
have  been  approved  ;  .  ( JrM. 

(2)  If  the  collection  must  be  made  in 
installments,  the  Commission  also  must 
advise  the  paying  agency  of  the  amount 
or  p* -( r."t=.Re  cf  disposable  pay  to  be 
coiiei^r  :  in  e:  h  installment,  and  if  the 
Commission  wishes,  the  number  and 
the  commer.ring  dc.'e  <  f  'he  installments 
(if  a  date  other  ih  n  ".ny  r..'xi  ;  t''.^  ially 
established  pay  p"-;    t    -  'r,4:.:red). 

(3)  Advise  the  paying  rtgt»r:cy  of  the 
actions  taken  pursuant  to  5  U.S.C. 
5514(b)  and  give  the  date(s)  the  action{s) 
was  taken  ('onless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowiedging 
receipt  of  the  required  procedures  and 
the  written  consent  or  statement  Is 
forwarded  to  the  pay  ng  agency). 

(4)  Except  as  otnerwise  provided  in 
this  paragraph  (aK4j,  the  Commission 
must  submit  a  debt  claim  containing  the 
information  sp-tiified  in  paragraphs 


(a)(1)  through  (3)  of  this  section  and  an 
installment  agreement  (or  other 
instruction  on  the  payment  schedule),  if 
applic,abl8,  to  the  employee's  paying 
agency. 

(5)  If  the  employee  is  in  the  process 
of  separating,  the  Commission  must 
submit  its  debt  claim  to  the  employee's 
paying  agency  for  collection  as  provided 
in  5  CFR  550.1104(1).  Pursuant  to  5  CFR 
1101.  the  paying  agency  must  certify  the 
total  amount  of  its  collection  and  notify 
the  creditor  agency  and  employee.  If  the 
paying  agency  is  aware  that  the 
employee  is  entitled  to  payments  &om 
the  Civil  Service  Retirement  and 
Disabihty  Fund,  or  other  similar 
payments,  it  must  provide  written 
notification  to  the  agency  responsible 
for  making  such  payments  that  the 
debtor  owes  a  debt  (including  the 
amount]  and  that  the  paying  agency  has 
fully  complied  with  the  provisions  of 
this  section.  The  Commission  must 
submit  a  properly  certified  claim  to  the 
agency  responsible  for  making  such 
payments  before  the  collection  can  be 
made. 

(6)  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  Commission  may  request, 
unless  otherwise  prohibited,  that  money 
due  and  payable  to  the  employee  from 
the  Civil  Service  Retirement  and 
Disability  Fund  (5  CFR  831.1801)  or 
other  similar  funds,  be  administratively 
offset  to  collect  the  debt  (See  31  U.S.C 
3716  and  4  CFR  Part  101). 

(7)  When  an  employee  transfers  to 
another  paying  agency,  the  Commission 
shall  not  repeat  thedue  process 
procedures  described  in  5  U.S.C.  5514 
and  subpart  B  of  this  part  to  resume  the 
collection.  The  Commission  must 
review  the  debt  upon  receiving  the 
former  paying  agency's  notice  of  the 
employee's  transfer  to  make  sure  the 
collecticn  is  resumed  by  the  new  paying 
agency.  The  Commission  must  submit  a 
properly  certified  claim  to  the  new 
paying  agency  before  collection  can  be 
resumed. 

(b)  Responsibility  of  the  Commission 
as  the  paying  agency.  (1)  Complete 
claim.  When  the  Commission  receives  a 
properly  certified  claim  from  a  creditor 
agency,  deductions  should  be  scheduled 
to  begin  at  the  next  officially  established 
pay  interval.  The  Commission  must 
notify  the  employee  in  writing  that  the 
Commission  has  received  a  certified 
debt  claim  from  the  creditor  agency 
(including  the  amount)  and  the  date 
salary  offset  will  begin  and  the  amount 
of  such  deductions. 

(2)  Incomplete  claim.  Vilhen  the 
Commission  receives  an  incomplete 
certification  of  debt  from  a  creditor 


agency,  the  Commission  must  return  the 
debt  claim  with  notice  that  procedures 
under  5  U  S.C.  5514  and  subpart  B  of 
this  part  must  be  provided  and  a 
properly  certified  debt  claim  received 
before  action  will  be  taken  to  collect 
from  the  employee's  current  pay 
account. 

(3)  Review.  The  Commission  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  certified  by  the  creditor  agency. 

(4)  Employees  who  transfer  from  one 
paying  agency  to  another  If,  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  Commission  and  before  the 
Commission  collects  the  debt  in  full,  the 
employee  transfers  to  another  agency, 
the  Commission  must  certify  the  total 
amount  collected  on  the  debt.  One  copy 
of  the  certification  must  be  furnished  to 
the  employee  and  one  copy  to  the 
creditor  agency  along  with  notice  of  the 
employee's  transfer. 

(c)  Responsibility  of  the  Pmgram 
Official. 

(1)  The  Program  Official  shall 
coordinate  debt  collections  and  shall,  as 
appropriate: 

(i)  Arrange  for  a  hearing  upon  proper 
petition  by  a  federal  employee;  and 

(ii)  Prescribe,  upon  consultation  with 
the  General  Counsel,  such  practices  and 
procedures  as  may  be  necessary  to  carry 
out  the  intent  of  this  regulation. 

(2)  The  Program  Official  shall  be 
responsible  for: 

(i)  Ensuring  that  each  certification  of 
debt  sent  to  a  paying  agency  is 
consistent  with  the  pre-offset  notice 
{§  204.33.  Pre-offset  notice). 

(ii)  Obtaining  hearing  officials  from 
other  agencies  pursuant  to  §  204.36, 
Granting  of  a  pre-offset  hearing. 

(iii)  Ensuring  that  hearings  ere 
properly  scheduled. 

§  ?04  44    '"te'tBt  penalties,  and 

er-^-  "  St'  .V  ^f  r .?»",» 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  costs  in 
accordance  with  the  Federal  Claims 
Collection  Standards.  4  CFR  102.13. 

Date:  July  13. 1993. 

By  the  Commission. 
Margaret  H.  M cFarland. 
Deputy  Secretary. 

(FR  Doc.  93-17056  Filed  7-1&-93,  8:4b  am) 
SILUNQ  COK  aoifr-oi-^ 
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Revieiona  to  the  Regulationa 
Governing  Natural  Gaa  Pipelines. 
Order  No.  554 

Issuedjuly  13, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Ccrri:n:;sion  (Commission). 
action:  Final  rule. 

SUMMAPY:  The  Commission  is  revising 
its  regulations  to  eliminate  the 
requirement  that  natural  gas  pipeline 
companies  file  FERC  Form  No.  15, 
■  Interstate  Pipeline's  Annual  Report  of 
Gas  Supply,"  and  FERC  Form  No.  16, 

Report  of  Gas  Supply  and 
Kequirements."  The  Commission  has 
reassessed  its  need  for  the  information 
contained  in  these  forms  and  concludes 
that  the  continued  periodic  reporting  of 
this  data  is  no  longer  necessary  or 
appropriate  in  order  for  the  Commission 
to  carry  out  its  legislative  mandate. 
EFFECTIVE  DATE:  This  order  will  become 


E  *TecT;'.f' 


iqqi 


FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Winner,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street 

KE  .  Washington,  DC  20426.  (202)  219- 

C122 

SoPPt-EMENTARY  IKFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 

the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps. 
fall  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  203-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 


941  North  Capitol  Street  NE., 

Washington.  DC  20426. 

FERC  Form  No.  15,  Interstate  Pipeline's 

Annual  Report  of  Gas  Supply,  and 
FERC  Form  No.  16,  Report  of  Gas  Supply  and 

Requirements 
Before  Commissioners;  Elizabeth  Anne 
Moler,  Chain  Vicky  A.  Bailey,  )ames  J. 
Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa.  Jr. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  removing 
§§157.14(a)(10).  260.7.  260.7a.  260.12, 
385.2011(a)  (6)  and  (7).  and  revising 
sections  2.61  and  284.262(b)  of  the 
Commission's  regulations,  thereby 
eliminating  the  requirement  that  natural 
gas  pipeline  companies  file  FERC  Form 
No.  15  (FERC-15),  "Interstate  Pipeline's 
Annual  Report  of  Gas  Supply." »  and 
FERC  Form  No.  16  (FERC-16),  "Report 
of  Gas  Supply  and  Requirements."  2 

n.  Reporting  Requirements 

The  Commission  estimates  the  public 
reporting  burden  that  will  be  eliminated 
as  a  result  of  this  rule  to  be  an  average 
of  609  hours  per  response  for  FERC-15, 
"Interstate  Pipeline's  Annual  Report  of 
Gas  Supply."  and  80  hours  per  response 
for  FERt":-16  "Report  of  Gas  Supply 
Requirements."  The  current  annual 
reporting'  burdens  associated  with  these 
information  collection  requirements  are: 
FERC-15.  41.412  hours.  68  respondents 
and  68  responses,  and;  FERC-16,  8,000 
hours,  50  n'spondents  and  100 
responses.  These  estimates  include  the 
time  for  reviewing  instructions, 
researching  existing  Hata  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  further 


'  Order  No.  279,  29  FR  4873  (April  7,  1964).  31 
F  PC.  750  (1964);  airended  32  FR  3292  IFebruary 
25,  1967),  37  F.P.C.  326  (1967);  35  FR  6960  (May 
1.  1970).  43  F.P.C  563  (1970);  38  FR  6809  (March 
18,  1973),  49  F.P.C.  602  (1973):  41  FR  9867  (March 
8,  1S76).  55  F.P.C.  968  (1976):  46  FR  42261  (Augiist 
20. 1981),  FERC  S(ats.  and  Regs.,  Preambles  1977- 
1981  1  30.284  (August  14.  1981);  53  FR  15023 
(April  27,  1986),  FERC  Stats,  and  Regs..  Preambles 
1986-1990  1  30.808  (April  5.  1988);  53  FR  30027 
(August  10. 1988).  FERC  Stats,  and  Regs.,  Preambles 
1'j86-19«)  1  30,826  (August  1,  1988);  codified  at 
18  CFR  260.7  (1992). 

2  Order  No.  489,  38  FR  23515  (August  31. 1973), 
50  F.P.C  561  (1973);  amended  45  FR  37812  (June 
5,  1980),  FERC  Stats,  and  Regs.,  Preambles  1977- 
1981  1  30.167  (Mav  30,  1980);  50  FR  49031 
(November  29, 1985),  FERC  Slats,  and  Regs  . 
Preambles  1982-1985  1  30,572  (November  22, 
1985);  53  FR  15023  (April  27,  1988),  FERC  Stats, 
and  Regs.,  Preambles  1986-1990  \  30.808  (April  5, 
1988);  53  FR  30027  (August  10,  1988),  FERC  SUts. 
and  Regs.,  Preambles  1986-1990  1  30,826  (August 
1,  1988);  codified  at  18  CFR  260.12  (1992). 


reductions  of  this  burden,  to  the  Federal 
Energy  Regulator}-  Commission,  941 
North  Clapitol  Street  NE  ,  WashirRton, 
DC  20426  [.-Kftention:  Michael  Miller 
Information  Policy  and  Standards 
Branch,  (202)  208-141, S,  FAX  (202)  208- 
24251:  and  to  the  Office  nf  Information 
and  Regulatory  Affairs,  Office  of 
.Management  and  Budget,  Washington, 
DC,  20503  lAttention:  Desk  Officer  for 
the  Federal  Energv"  Regulatory 
Commission). 

III.  Background  and  Proposal 

FERC-15  and  FERC-lfi  require 
natural  gas  pipelines  to  provide  gas 
supply  and  requirements  data  which  the 
Commission  has  heretofore  employed  to 
ensure  reUable  service.  In  response  to 
the  regulatory  framework  established  by 
Order  No.  636,3  the  Commission  is 
undertaking  a  review  of  our  existing 
r'jguldtions,  exploring  whether  there  is  a 
continuing  need  for  the  current 
information  collections.  The 
Commission  has  reassessed  its  need  for 
the  information  contained  in  FERC-15 
and  I-"ERC-16  and  concludes  that  the 
continued  periodic  reporting  of  this  data 
is  no  longer  necessary  or  appropriate  in 
order  for  the  Commission  to  carry  out  its 
legislative  mandate.  Therefore,  by  this 
final  rule,  the  Commission  is 
eliminating  the  requirement  that 
pipelines  continue  to  file  FERG-15  and 
FERC-16.* 

In  addition  to  the  Commission's 
reconsideration  of  the  utility  of  the  data 
contained  in  FERC-15  and  FERC-16, 
several  parlies  have  submitted  requests 
for  a  permanent  waiver  or  the 
elimination  of  the  FERC-15  and  FERC- 
16  reporting  requirements. 

Columbia  Gas  Transmission 
(Columbia)  observes  that  FERC-16 
pertains  to  two  categories  of  data:  (1)  A 
summarj'  of  actual  supply, 
reqiiirements.  and  net  deficiency  or 
surplus  for  the  twelve  months  preceding 
the  report;  and  (2)  a  summary  of 
projected  supply,  requirements,  and  net 
deficiency  or  surplus  for  the  twelve 
months  following  the  report.  Columbia 
asserts  that  it  will  im.plement  its 


■<  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-iniplementing 
Transportation:  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol,  57  FR 
13,267  (April  IG,  1992),  III  FERC  Stats.  &  Regs,, 
Preambles  1 30,939  (April  8, 1992):  order  on  reh'q. 
Order  No.  636-A,  57  FR  36,128  (August  12.  1992). 
Ill  FERC  Stats.  &  Regs.,  Preambles  ^  30,950  (August 
3.  1992);  order  on  reh'q.  Order  No  636-B,  57  FR 
57,911  (December  8,  1992).  61  FERCI 61.272 
(November  27.  1992). 

*  We  irote  the  Commission  retains  the 
requirement  that  pipelines  submit  FERC  Form  16- 
A.  Monitoring  (Omnibus)  Report,  as  initiated  by  the 
Dirsrior  of  the  OfFice  of  Pipeline  and  Producer 
Kegulation  under  delegation  of  authority  in  section 
37S.3P7(e)(3)  of  the  Commission's  regulations. 
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restructured  services  pursuant  to  Order 
No.  636  on  November  1,  1993,  and  thar 
it  does  not  anticipate  ma.ntaining  any 
merchant  function  (other  than  for  small 
customers;,  ColumDia  therefore  states 
that  subsequent  to  October  31. 1993. 
there  wii!  be  no  need  to  report  data 
related  to  protected  gas  supply. 
requirements,  and  net  deficiency  o.' 
surplus.  Columbia  seeks  to  file  that 
portion  of  FERC-16  reflecting  projected 
data  requests  only  through  October  31. 
1993,  and  requests  a  waiver  or  the 
requirement  to  file  such  projected  data 
thereafter. 

Transcontinentai  Gtis  Pipe  Line 
Corporation  (Transco)  contends  that  in 
the  current  natural  gps  market.  FERC-16 
no  longer  provides  tho  Commission 
with  either  the  information  that  the 
form  was  initially  designed  to  supply  or 
with  any  meaningful  information 
regarding  natural  gas  supply.  Transco 
states  that  when  FERC-16  was 
promulgated  in  1973.  compilation  of 
data  concerning  interstate  pipeline 
companies'  supplies  and  sales 
requi.'-emer.'.s  cculd  provide  a  fairly 
accurate  asse.ssment  of  the  interstate 
market's  requirements  for  natural  gas 
and  the  indu-sL-y's  ability  to  meet  those 
requirements  In  today's  market 
environment,  however,  where  wholesale 
interstate  sales  of  gas  are  no  longer  sales 
by  interstate  pipelines  effected  through 
bundled  sales  and  transportation 
ser\'ice.  the  data  provided  by  FERC-16 
does  not  provide  a  realistic  assessment 
of  the  market 

Since  tlie  FERC-16  data  now  reflects 
a  com.paratively  small  portion  of  the 
natural  gas  miarket,  Transco  argues  that 
the  information  provided  no  longer 
permits  the  Commission  to  assess 
current  interstate  market  requirements 
and  supplies,  Transco  notes  that  its 
reliance  on  the  spot  market  to  balance 
supply  and  demand  renders  the  FERC- 
16  data  less  effective  in  protecting 
deficiencies  or  surpluses.  Transco 
requests  a  waiver  of  the  requirement  to 
file  reRC-16.  proposing  that  instead  of 
the  detailed  customer-by-customer 
analysis  now  submitted  for  schedules  \'[ 
and  VIII  of  FERC^ie,  pipelines  file  a 
summar,'  of  information  concerning 
total  throughput  on  their  system.s  and.  if 
requested,  summary  information 
concerning  storage  activity  on  their 
systems  Transco  contends  this  change 
will  both  reduce  its  burden  of  annually 
generating  the  FERC-16  submission 
(estimated  to  be  1034  hours  at  a  cost  of 
over  $42,000  annually)  and  will  provide 
the  Commission  with  more  usefjl 
information 

ANR  Pipeline  Coinpdny  (.\NRj  seeks 
permanent  waiver  of  the  FERC-16 
reporting  requirement  on  the  grounds 


that,  in  light  of  the  restructuring  of 
services  p'orsuant  to  Order  No.  636  in 
ANR's  Interi.m  Settlement,'  the  data 
provided  has  become  highly  proprietary 
and  ANR's  activities  are  no  longer 
covered  by  the  regulation  except  for 
limited  sales  purposes.  ANR  asserts  that 
preparation  of  FERC;-16  constitutes  an 
unnecessary  burden  on  ANR  (an 
estimated  120  to  240  hours  to  prepare 
the  form)  without  any  corresponding 
benefit  to  the  Commission  or  to  the 
public. 

ANR  states  that  to  the  extent  that 
FERG-16  data  would  relate  to  its 
Interim  Settlement's  Gas  Inventory 
Charge  mechanism,  the  data  would  be 
furnished  in  a  reconciliation  filing  in 
that  proceeding,  showing  gas  purchases 
and  prices  related  to  pre-Order  No.  636 
sales.  Thus,  the  reporting  of  historical 
data  for  a  ten-month  period  would  be 
duplicative,  and  an  exception  to  annual 
periods.  Additionally.  ANR  notes  that  it 
is  unknown  whether  small  gas 
customers  will  elect  under  ANR's  Order 
No.  636  modified  compliance  filing  to 
become  sales  customers  or  will  elect  to 
buy  gas  from  a  third  party  after 
November  1.  1993.  Thus,  data  on  ANR's 
historical  sales,  of  which  future  sales 
will  be  only  a  limited  portion,  will  not 
provide  useful  trend  information  or 
reveal  any  meaningful  information  on 
system  supplies  and  requirements.  In 
view  of  the  above  .\NR  requests  the 
Commission  pennanently  waive  the 
FERC-16  filing  requirement. 

National  Fuel  Cas  Supply  Corporation 
{National  Fuel)  requests  a  waiver  of  the 
requirement  to  file  FERC-15  and  FERC- 
16  on  the  grounds  that  following 
implementation  of  its  restructured 
services  in  Docket  No.  RS92-21-000. 
National  Fuel  will  no  longer  be 
providing  a  bundled  merchant  sales 
service.  Funhermore,  following  the 
implementation  of  restructured  ser\-ices 
on  each  of  National  Fuel's  upstream 
pipeline  suppliers.  National  Fuel  does 
not  anticipate  making  any  sales  of  gas 
other  than  sales  associated  with  its  own 
production.  Therefore,  following  the 
unbundling  cf  pipeline  services,  the 
information  provided  by  the  forms  will 
no  longer  be  necessary. 

LNCAA  filed  a  petition  on  behalf  of  its 
members  arguing  that  the  continued 
roliertion  of  data  pursuant  to  FERC-15 
and  FERC-16  is  obsolete,  burdensome. 
expensive,  and  unnecessary;  therefore. 
the  for.Tis  should  be  deleted  from  the 
Commissions  reporting  requirements. 
LNGA.^  asserts  that  the  diminished 
pipeline  merchant  function  has 
rendered  FERC-15  and  FERC-16 
unnecessary  and  the  information  they 


provide  insufficient  for  the  Commission 
to  evaliiate  the  gas  supply.  In  addition. 
INGAA  argues  the  forms  are 
discriminatory  because  non-pipeline 
merchants  do  not  have  to  file  such 
information.  The  Interstate  Natural  Gas 
Association  of  America  (INGAA) 
estimates  that  FERC-15  requires  467 
hours  to  prepare  at  a  cost  of  $18,503  per 
filing,  for  a  total  of  $647,000  per  year, 
INGAA  estimates  that  FERC-16.  filed 
semi-annually,  requires  126  hours  to 
prepare  at  a  cost  of  $4,214,  for  a  total  of 
$295,000  per  year.  Therefore,  in  order  to 
make  the  data  collection  process  more 
efficient  and  reduce  the  cost  to 
interstate  pipelines  and  their  customers, 
INGAA  urges  the  Commission  to 
eliminate  the  requirement  that  all 
interstate  pipeline  companies  file 
FERC-15  and  FERC-ie. 

A  FERC-15 

FERC-15  was  designed  to  furnish  the 
Commission  with  an  annual  report  of 
natural  gas  companies'  total  gas  supply, 
procurement  program,  deliverability 
life,  and  reserves  for  each  source  of 
supply  from  which  it  obtains  gas.  Prior 
to  adopting  FERC-15,  the  Commission 
only  undertook  such  an  inquiry  when  a 
pipeline  company  sought  a  certificate  of 
public  convenience  and  necessity.  The 
annual  reporting  was  intended:  (1)  To 
enable  the  Commission  to  make  a 
continuing  review  of  gas  reserves  and 
deliverability;  and  (2)  to  permit  the 
Commission  to  relax  its  12-year 
deliverability  life  requirement  where  a 
pipeline  can  show  an  active 
procurement  program,  facilities 
extending  into  an  active  production  area 
in  which  exploration  is  continuing,  and 
an  ongoing  ability  to  meet  gas 
requirements.  FERC-15  is  filed  annually 
on  or  before  April  1.  Currently, 
companies  which  have  year-end 
remaining  recoverable  reserves  of  50 
billion  cubic  feet  or  less  of  company 
owTied  and  independent  producer 
contract  reserves,  or  which  purchase 
their  entire  supply  of  natural  gas  from 
another  pipeline  company  or  foreign 
supplier,  need  not  complete  the  entire 
FERC-15. 

Section  260.7a  of  the  Commission's 
regulations  B  provides  a  separate, 
ahemative  filing  requirement  designed 
to  exempt  interstate  pipelines  that  act 
only  as  transporters  of  natural  gas  for 
another  company  from  the  §260.7 
requirement  to  submit  FERC-15. 
Pipelines  which  act  as  transporters  only 
and  do  not  buy  or  sell  gas — i.e..  the 


"CO  KERC  161.145  (1992). 


-Order  No  337,  32  FR  3292  (February  16,  1967). 
37  F  P  C  326  (1967);  amended.  Order  No  168.  46 
FR  43361  (August  20.  19611.  16  FERC  1  61.137 
(1981) 
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general  operational  profile  of  interstate 

pipelines  after  Order  No.  636 
restn^ctunng — need  only  report  the 
name  and  address  of  each  such 
company  for  uhich  it  transports  gas. 

B  FEFC-16 

FERC-16  was  prescribed  in  response 
to  the  natural  gas  supply  shortages 
experienced  during  the  1972-73  heating 
season  The  Commission  considered  the 
recurrence  of  curtailments  to  be  likely 
and  consequently  determined  it  was 
necessary  to  be  informed  of  the  actual 
and  anticipated  gas  supply  and 
requirements  status  of  jurisdictional 
pipeline  companies  making  sales  for 
resale  n  interstate  commerce.  FERC-16 
is  filed  semi-annually,  on  or  before 
April  30  and  September  30,  reporting 
actual  and  projected  data  for  sales  and 
storage  on  a  customer,  month,  and  state 
basis,  transportation  volumes  in  the 
aggregate  by  month,  and  pipeline 
supply/requirement  balances  by  month. 

IV,  Di.scussion 

A  Spction  260.7,  FERC-15,  and  Section 
260  12.  FEnC-16 

Previously,  we  found  it  necessary  or 
appropnate  to  collect  the  information 
contained  in  FERC-15  and  FERC-16  to 
properly  monitor  pipelines'  gas  supply 
and  requirements  in  order  to  ensure  that 
interstate  pipelines  fulfill  their 
merchant  function.  However,  since  the 
two  forms  were  promulgated — FERC-15 
in  1964  and  FERC-16  in  1973— the 
natural  gas  industry  has  undergone 
significant  evolution,  principally  in  the 
role  of  interstate  pipelines,  which  have 
changed  from  functioning  primarily  as 
merchants  of  natural  gas  to  providing 
primarily  transportation  services  to 
nonpipeline  shippers. 

For  example,  in  1984,  transportation 
amounted  to  8  percent  of  the  total  gas 
carried  to  market  by  pipelines,'  whereas 
pipeline  transportation  recently 
accounted  for  approximately  80  percent 
of  total  annual  interstate  pipeline 
throughout. »  Following  restructuring 
pursuant  to  Order  No.  636,  pipelines 


'  S-w  57  FT?  13267  (April  16.  1992).  IH  FERC 
Stales  k  Regs  Preamblee  1  30.939  at  30.396,  note 
43  (April  8,  1992).  ciUng  INGAA,  Ijsue  AnaJvsu: 
Carriag*  Through  the  First  Half  of  1991  (November 
1991).  From  Table  A-1 .  Carriage  for  Distributor*, 
End-L'sen,  and  Maikfer?  and  Sales  Summary. 

'  W  .  note  42,  cituig  Energy  infbnnation 
AdministratiooyNatural  Gat  Monthly  (Feb..  1992): 
DOE/EIA-OUO  (92/02),  From:  Table  15.  Natural 
and  Other  Gases  Produced  and  Purchased  by  Major 
Interstate  Natural  Gases  Pipeline  Companies.  1985- 
199".  (apprcx:mately  80  percent  transportation); 
INGAA  November  1991  paper,  supra.  Table  A-1 
fappraximaiely  83  percent).  See  also  INGAA  Report 
No  92-4.  Carnage  Through  the  First  Half  of  1992 
(August  1992)  (approximately  87  percent). 


will  no  longer  perform  a  traditional 
merchant  function." 

As  a  result  of  this  fundamental 
transformation,  we  have  reassessed 
whether  the  periodic  reports  of  gas 
supply  and  requirements  data  that 
FERC-15  and  FERC-16  provide 
continue  to  be  necessary  or  appropriate 
to  the  work  of  the  Commission.  We  find 
that  such  data  is  no  longer  relevant  or 
required.  Therefore,  this  final  rule  will 
remove  sections  260.7  and  260.12  of  the 
Commission's  regulations,  thereby 
eliminating  the  FERC-15  and  FERC-16 
filing  requirements. 

B.  Section  260.7a 

We  note  that  for  pipelines  providing 
open  access  transportation  services,  the 
recordkeeping  required  under  part  284 
duplicates  the  information  provided 
under  §  260.7a.  In  view  of  this 
redundancy,  and  for  the  reasons 
discussed  above,  we  find  that  the 
S  260.7a  abbreviated  fihng  no  longer 
provides  information  required  by  the 
Commission  in  order  to  fulfill  its 
regulatory  function.  Therefore,  this  final 
rule  wiU  remove  §  260.7a  of  the 
Commission's  regulations. 

C.  Section  2.61 

In  addition  to  the  above-described 
changes,  this  rule  vWll  alter  those 
regulations  which  reference  FERC-15  or 
FERC-16.  Section  2.61  of  the 
Commission's  regulations  contains 
language  promulgated  in  association 
with  FPC  Form  No.  15  describing  the 
Commission's  policy  regarding  its 
deliverability  requirement.  This 
language  will  remain  unchanged. 
However,  the  introduction  to  the  policy 
statement  will  be  revised  to  indicate 
that  pipelines  are  no  longer  required  to 
file  FERC-15  and  that  §  260.7  has  been 
removed. 

D.  Section  157.14(a)(10) 

Section  157.14  specifies  those 
exhibits  the  Commission  requires  in 
connection  with  a  section  7  certificate 
application.  Section  157.14(a)(10l  calls 
for  "Exhibit  H,"  a  report  of  gas  supply 
and  deliverability  containing  the  data  in 
FERC-15.  As  previously  discussed,  the 
Commission  has  determined  that  the 
extensive  compilation  of  information 
associated  with  FERC-15  is  no  longer 
necessary.  However,  in  order  to 
adequately  evaluate  certificate 
applications,  we  will  retain,  but  modify, 
the  requirement  that  gas  supply  data  be 
provided.  Rather  than  request  the 
submission  of  the  FERC-15  data  as  part 
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•Pipelines  continue  to  sell  gas,  but  on  an 
unbundled  basis,  as  a  distinct  transaction  separate 
from  the  transportation  of  gas. 


of  Exhibit  H,  §  157.14(a)(10)  will  be 
revised  to  read  as  follows: 

Exhibit  H — Total  gas  supply  data.  A 
statement  by  applicant  dpscnbmg 

(i)  Those  production  arnas  af  cessible  to  the 
proposed  construction  that  cor.tain  sufficient 
existing  or  potential  ga?  supplies  for  the 
proposed  pro;ect,  and 

(ii)  How  those  production  areas  are 
connected  to  the  proposed  construction. 

£  Section  284  262(b) 

Section  284  262rb)  defines  the  term 
"projected  level  of  service"  as  the  total 
projected  level  of  service  that  a  pipeline 
reports  in  its  FERC-16  filing.  This  rule 
will  render  this  relianre  on  FERC-15 
moot.  Therefore,  §  284.262[b)  wul  be 
modified  to  incorporate  the  "projected 
level  of  sen'ice"  as  described  in  FERC- 
16.  The  reviised  section  will  read  as 
follows; 

Projected  level  of  sen-ice  means  the  level 
of  gas  volumes  projected  to  be  delivered  by 
the  company  for  each  customer  and 
additional  gas  volumes  needed  by  a  customer 
due  solely  to  a  weather-induced  increase  in 
requirements. 

F.  Sections  385.201 1(a)  (6)  and  (7) 

Section  385  2011  of  the  Commission's 
Rules  of  Practice  and  Procedure 
describes  the  procedures  for  filing  on 
electronic  media.  Sections  385.2011(a) 

(6)  and  (7)  provide  for  the  electronic 
media  filing  of  FERC-1 5  and  FERCM6, 
respectively.  Eliminating  the  FERC-15 
and  FERC-15  filing  requirements 
eliminates  the  subject  matter  of  these 
sections.  Therefore,  this  final  rule  will 
remove  §§  385.2011(a)  (6)  and  (7)  of  the 
Commission's  Rules  of  Practice  and 
Procedure, 

V  Regulatory  Flexibility  Act 

Certifiration 

The  Regulator)'  Flexibility  Act 
(RFA)  10  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  econnmic  impact  on  a 
substantial  number  of  small  entities. 
Most,  if  not  all,  of  the  companies 
required  to  comply  with  this  final  rule 
are  interstate  natural  gas  pipelines 
which  do  not  fall  within  the  RFA's 
definition  of  small  entity.  We  ncte  that 
even  if  the  rule  would  have  a  significant 
effect  on  a  substantial  nurr.ber  of  small 
entities,  eliminating  FERC-15  and 
FERC-16  is  appropriate  or  necessary  for 
the  Commission  to  cany  out  its 
legislative  mandate.  Pursuant  to  RFA 
section  605(b).  the  Commission  hereby 
certifies  that  the  final  rule  adopted 
herein  does  not  represent  a  major 
Federal  action  having  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities.  Therefore,  no 


'"5  U.S.C.  601-612. 
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rt;gu!ator\'  fif  x;bi!;'v  ar.a'.ysis  is 
required 

VI   Information  Q)ll«H:t)i:):i  S(dtt'm«>ni 

The  Office  of  Management  and 
'    t<et  5  (0MB)  regulations  require  that 

\!m  approve  certain  information 
coilection  requirements  imposed  by 
agency  rules."  The  information 
collection  requirements  in  this  final  rule 
are  contained  in  FERC-15,  "Interstate 
Pipeline's  Annual  Report  of  Gas 
Supply."  (1902-0037)  and  FERC-16. 
'■Report  of  Gas  Supply  and 
Requirements."  (1902-0025). 

ihe  Commission  used  the  data 
collected  under  FERC-15  to  make 
determinations  on  natural  gas  reserves, 
annual  production,  net  revisions, 
imports,  and  projected  deliverability. 
The  data  in  FERC-16  was  used  by  the 
Commission  to  assess  the  actual  and 
anticipated  supplies  available  to 
interstate  natural  gas  pipeline 
companies  and  to  analyze  pipeline 
expansion,  sales,  and  abandonment 
applications.  By  this  final  rule  the 
Commission  is  eliminating  these 
reporting  requirements  in  their  entirety 
The  Commission  no  longer  considers 
these  data  necessary  for  regulatory 
purposes  in  light  of  Order  No.  636. 

The  Commission  is  advising  0MB 
that  these  collections  of  information  are 
being  eliminated.  Interested  persons 
may  obtain  information  on  these 
reporting  requirements  by  contacting 
the  Federal  Energy  Regulatory 
Commission,  941  North  Capitol  Street 
NE.,  Washington,  DC  20426  (Attention; 
Michael  Miller,  Information  Policy  and 
Standards  Branch,  (202)  208-1415.  FAX 
(202)  208-24251:  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulator^'  Commission). 

MI  National  Fnvironmpnial  F^oikv  \i> 

Conrr.ss.on  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 

repared  for  any  Commission  action 

ey  .'lav  e  a  significant  adverse 
or.  on  the  human  environment. 12  vVe 
find  that  the  act  of  promulgating  this 
rule  eliminating  FERC-15  and  FERC-16 
and  revising  §  260.12  of  the 
Commission's  regulations  is  procedural 
in  nature,  affecting  information 
gathering  and  analvsis,  and  does  not 
represent  a  maior  Fedfrai  actjon  having 
a  sj^^niRcant  eftert  or.  t.-,e  human 


that 


environment  under  the  Commission's 
regulations  implementing  the  National 
Environmental  Pohcy  Act.iJ  Further,  we 
conclude  that  this  rule  falls  within  the 
categorical  exemptions  provided  in  the 
Commission's  regulations. '«  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 

\  ii    \.:r.-,.r!i>!''':tive  Findings  and 

This  final  rule  is  a  matter  of  agency 
organization,  procedure,  or  practice. 
Since  this  rule  does  not  itself  alter  the 
substantive  rights  or  interests  of  any 
interested  persons,  prior  notice  and 
comment  are  unnecessary  under  the 
Administrative  Procedure  Act  (APA).'^ 

On  April  27. 1993,  the  Commission 
issued  an  order  in  Docket  No.  RM93- 
16-000  extending  until  July  31, 1993, 
the  time  for  comphance  with  the  filing 
requirements  of  FERC-15  and  FERC-16 

To  assure  that  pipelines  are  not  again 
compelled  to  file  the  forms  eliminated 
by  this  order,  we  find  good  cause  to 
make  this  rule  effective  immediately 
upon  issuance,  without  the  30  day  delay 
following  publication  in  the  Federal 
Register  generally  required  bv  the 
APA.18 
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Environmental  impact  statements. 
Natural  Gas.  Pipelines.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFB  Part  260 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  284 

Continental  shelf.  Natural  Gas, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure,  Pipelines,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  2. 157.  260, 
284,  and  385,  of  Chapter  I,  Title  18. 
Code  of  Federal  Regulations,  as  set  forth 
below,  effective  immediately. 


By  the  Commission. 
Loii  D.  Caahell, 

Secretary. 

c.Af'  ;  ••■CENEPA.,,  P' 
.NTEfiPRETATiOKS 


.nD 


1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432: 16  U.S  C.  791a-«25r.  2601-2545;  42 
U.S.C  4321-4361.  7101-7352. 

2.  In  §  2.61,  the  introductory  sentence 

is  revised  to  rpnr!  ns  follows: 

82-61     Plp«;  '  *  -  ;.n^.p«nie»— oatur«l  9«t 

,f.tM,'  „  f,i ...  ..-,.   .'Hrability  lift. 

ii.T.uilanecusiy  with  its  promulgation 
of  the  annual  report,  FPC  Form  No.  15, 
formerly  filed  by  certain  pipeline 
companies  with  respect  to  total  gas 
supply  and  deliverability,  the 
Commission  issued  the  following 
statement  of  policy: 


PART  157— APPLICATIONS  FOR 
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■  5  (TR  pan  1 3:0  :4 

'-.'JrdiwNo  486  Regulations  Implementing 
Sdi.onai  Environmental  Policy  Act,  52  FR  47910 
DecBniber  17, 1987).  FERC  Stats,  and  Regs.  1 
.C  '33 :  1^87).  codified  at  18  CFR  part  380. 


"42  U.S.C  4332. 
<«  IB  (7R  380.4. 
«»5U.S.C  553(b). 
">5  U.S.C  553(b). 


3.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  15  U.S  C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

4.  Section  157.14(a)(10)  is  revised  to 
read  as  follows: 

f  157.14    Exhibit*. 

(a)  •  •  • 

(10)  Exhibit  H— Total  gas  supply  data. 
A  statement  by  applicant  describing: 

(i)  Those  production  areas  accessible 
to  the  proposed  construction  that 
contain  sufficient  existing  or  potential 
gas  supplies  for  the  proposed  project; 
and 

(ii)  How  those  production  areas  are 
connected  to  the  proposed  construction. 


-t -:...:  "'S    SCHED> .'..ES) 

5.  The  authority  citation  for  part  260 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432:  42  U.S.C.  7101-7352. 

§260.7      -f-cx'c 

6.  Section  260.7  is  removed. 

5260.7a    [Rer-cpd 

7.  Section  ^ww  -a  is  removed. 

5260.12    [RwnovMf] 

8.  Section  260.12  is  removed. 
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PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

9  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  :i7-717w.  3301- 
3432;  42  U  S.C.  7101-7352;  43  U.S.C  1331- 

1356 

10.  Section  284.262,'bj  is  revised  to 
read  as  follows: 

f  284.262     Definitions. 

•  •         •         •         • 

Cb)  Projected  level  of  ser-ice  means 
the  level  of  gas  volumes  to  be  delivered 
by  the  company  for  each  customer  and 
additional  gas  vorames  needed  by  a 
easterner  due  solelv  to  a  weather- 
mdarpd  increase  m  requirements. 

•  »         •         •         • 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

1 1  The  authority  citation  for  part  385 

IS  revised  to  read  as  follows: 

Authonn-  5  U  S  C  551-557;  15  U.S.C 
717-717W  '3301-3432: 16  U.S.C  791a-825r, 
2601-2645.  31  U.S.C  9701;  42  U.S.C  7101- 
7352;  49  U.S.C.  1-27. 

§385.201     [A/nended] 

12.  Section  385.2011(a)(6)  is  removed. 

13.  Section  385.2011(a)(7)  is  removed. 

[FR  Doc.  93-17039  Filed  7-16-«3;  8:45  ami 


18CFR  Part  271 
[Docket  No  RM91-8-0C3] 

Qualifying  Certain  Tight  Formaf'on  Gas 
for  Tax  Credit,  Order  Uo.  539-C 

Issued  July  12, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Co rr. mission,  Energy. 

ACnoN:  Final  rule;  Order  clarif>'ing 

d-'ad;ine. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  effective  immediately, 
which  clarifies  the  deadline  for 
applications  to  jurisdictional  agencies 
for  Natural  Gas  Policy  Act  (NGPA)  well 
determinations.  The  order  also  extends 
the  deadline  for  notices  of  NGPA  well 
determinations  to  be  received  by  the 
Commission  from  jurisdictional 
agencies 

EFFECTIVE  DATE:  July  12,  1993. 
F0«  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 


Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20425,  Telephone: 
(202)  208-2078 

SUPPt^MENTARY  INf  ORMATJON:  In 
addition  to  publishing  the  fuil  text  of 
this  document  in  the  Federal  Rei^ister, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3308,  941  North  Capitol  Street 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  1200  or  2400  baud. 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems,  room  3308,  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 

ORDER  CLARIFYING  DEADLINE  FOR 
FIUNG  NGPA  APPLICATIONS  FOR  V.  E!  L 
CATEGORY  DETERMINATIONS  WITH 
JURISDICTIO.SAL  AGE-NULS 

Before  Commissioners:  Elizat)elh  Anne 
Moler.  Chair;  Vicky  A.  Bailey.  James  J. 
Hoecker.  William  L.  Massey,  and  Donald  F 
Santa,  Jr. 

I.  Introduction 

The  Commission  has  received  a 
number  of  requests  to  clarify  or  grant 
waiver  of  our  December  31, 1992 
deadline  for  the  filing  of  applications  for 
determination  under  Title  I  and  Section 
503  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).  as  set  forth  in  Order  No. 
539.  issued  April  9. 1992.i  For  the 
reasons  set  forth  in  Order  No.  539-A, 
the  Commission  will  adhere  to  the 
December  31. 1992  deadline  for 
producers  to  file  NGPA  applications 
with  jurisdictional  agencies.^  However, 
for  the  reasons  discussed  below,  the 
Commission  will  allow  jurisdictional 
agencies  to  treat  an  Application  for 
Permit  to  Drill  (APD).  or  similar 
application  to  authorize  a  recompletion. 
that  was  filed  with  a  jurisdictional 
Cheney  on  or  before  E)ecember  31, 1992, 
as  establishing  that  an  NGPA 
application  was  filed  with  such  agency 
on  or  before  that  date. 


II.  Background 

As  part  of  the  Revenue  Reconciliation 

Act  of  1990  3  the  tax  credit  for 
nonconventional  fuels  under  Section  29 
of  the  Internal  Revenue  Code  and  the 
deadline  for  drilling  wells  to  qua!if>'  for 
such  credit  was  extended  for  two  years 
until  December  31,  1992  The  tax  credit 
was  also  reinstated  for  one 
nonconventional  fuel  for  which  it  had 
previously  lapsed — gas  from  newly 
drilled  wells  m  tight  formations — by 
revising  the  tax  code  so  that  tight 
formation  gas  under  Section  107(c)(5)  of 
the  NGPA  is  eligible  for  the  tax  credit 
even  if  the  pncre  for  tight  formation  gas 
is  no  longer  regulated.  Thus,  while 
NGPA  Section  107  well  category 
dfcterir.inations  have  no  price 
consequence,  they  are  necessary  to 
obtain  the  Section  29  tax  credit. 

In  Order  No.  539.  the  Commission 
stated  th.at  it  would  process 
jurisdictional  agency  notices  of 
determination  as  long  as  the  underlying 
application  was  filed  with  the 
jurisdictional  agency  on  or  before 
December  31,  1992,  and  the 
Commission  received  the  jurisdidional 
agency's  notice  of  determination  by  June 
30,  1993.  Order  No.  539-A  «  extended 
the  deadline  for  the  Commission  to 
receive  well  category  determinations 
until  September  30, 1993.5  However,  the 
Commission  declined  to  grant  an 
extension  of  the  December  31,  1992 
deadline  for  filing  NGPA  applications 
with  jurisdictional  agencies.  The 
Commission  stated  Uiat  because  the 
Natural  Gas  Wellhead  D<;control  Act  of 
1989  6  (Decontrol  Act)  repealed  NGPA 
section  503  effective  ianuar>'  1,  1993. 
the  Commission's  authority  was  limited 
to  completing  the  pro.:essing  of 
applications  pending  as  of  that  date,  and 
it  had  no  authority  as  to  applications 
filed  after  that  date 

The  Commission  has  received  several 
well  category  determinations  from  the 
Railroad  Commission  of  Texas  where 
t.'-.e  well  was  spudded-in  before 
Dt^'CHmber  31,  1992,  but  the  NGPA 
application  for  determination  was  not 
filed  with  the  jurisdictional  agency  until 
after  Decemiber  31.  1992.  In  addition. 
the  Commission  has  received  a  number 
of  requests  from  producers  to  permit 


<  Qualifying  Certain  Tight  Formation  gM  for  Tax 
Credit.  FERC  SiaU.  k  Regs  ,  ReguUliou  Pnambles 
130.940(1992). 

'  See  60  FERC 1 61.023  (1992). 


'Public  l^w  No,  101-58,  section  11501,  104  SUt, 
1388-479  (1990). 

<57  FR  31,123  (July  14,  1992),  FERC  SUts  ft 
Regs.,  Regulations  Preambles  1  30.947. 

s  Subsequently,  in  Order  So  539-B  (FERC  Stats. 
»  Regs  ,  Regulations  Preambles  1  30.968),  (be 
Commission  staled  that  jurisdiclional  agenries 
could  file  requests  for  an  extension  of  the  dodillae 
lo  file  notices  of  determination  wiih  the 
Commission,  of  up  to  seven  months  (   e    Sc  April 
30,  1994). 

•Public  Law  No   101-60,  103  Slats.  157(1989). 


'In  additiot 
■he  United  Su 
has  received  i 
r«^arding  ^he 
-il,  1992,  and 
■)  specific  prD< 
.nqulnas. 

"  FKRC  Stall 
;').488 

■■FERC  Stan 

'"FERC  For 
for  well  categi 
iunsdictionai 
submitted  to  t 
,unsdictional 
Sjdsicailv  iden 
application  is 
if'enr.ination 


UMI 


Federal  Register  .    Vol    58.  No.   136  '   Monday,  juiy  19.  1993  /  Rules  an:]  R.-fiuiatic: 


38529 


waiver  of  the  DfH^ember  ■?!,  1992 
deadline  for  filing  the  application  with 
the  jurisdictional  agency  oeca use  such 
aaency  declined  to  process  the 
producer's  NGPA  application,  even 
though  the  well  was  spudded  before 
lar.uary  1.  19Q,3  ^ 

III.  Discussion 

In  Order  No.  539  the  Commission 
noted  that  because  of  the  timing  {i.e., 
•hat  wells  had  to  be  spudded-in  on  or 

before  December  31.  1992.  and  the 
:nn-esponding  NGP.'K  applications  had 
'0  be  filed  with  the  jurisdictional 
-laencies  by  that  date),  "a  complete 
dpplication  may  not  be  able  to  be  filed 
^y  December  31,  1992."  Accordingly, 
the  Com.m.ission  stated  that  "the 
i  jnsdiclional  agencies  have  the 
discretion  to  assign  a  filing  date  toan 
application  that  is  substantially 
complete  and  specify  a  date  when  a 
complete  application  m.ust  be  filed."* 

in  Order  No  5  ^9-.^.  the  Commission 
yiaborated  that  it  would  permit  the 
jurisdictional  agencies  to  determine 
when  an  applicant  has  satisfied  the 
filing  requirements  and  that  the 
Commission  "will  not  •   •   •  interject 
Itself  into  the  jurisdictional  agencies' 
i:irtm>inistrative  process  of  assigning 
fling  dates  to  well  category 
determinations,  "  ^  Under  Order  Nos 
t39  and  539-A.  the  Commission 
provided  that  the  jurisdictional  agency 
may  decide  what  it  will  accept  as  a 
substantially  complete  filing  by 
Dt»cember  31,  1992,  indicjjting  that  suv:ti 
agencies  could  assign  a  1992  filing  date 
to  a  completed  FERC  Form  No.  121. lo 
and  require  the  remainder  of  the  filing 
to  be  completed  in  early  1993, 

The  Commission  has  determined  from 
discussions  with  the  jur.sdictional 
agencies,  and  subm.issions  by  them,  that 
there  was  a  significant  increase  :n 
drilling,  completion,  and  recompletion 
activity  during  the  latter  part  of  1992,  as 
producers  attempted  to  meet  the 
December  31.  1992  drilling  dearili'.H 
under  Section  29  of  the  Internal 
Revenue  code,  to  be  able  to  r 


•  an 


rib 


'In  addition,  the  Bur»«ii  ;if  Land  M.in.igcn'ftn'  of 
'.he  United  Stales  Department  of  l.he  ln*e:!of   H'..,M) 
has  received  inquiries  from  a  number  of  pro.iiicer^ 
regarding  the  filing  of  applical!on.s  a.fler  rJw-etntw: 
Jl.  1992.  and  seeks  Commission  guirtanrp  regarding 
a  specifi':  procedure  to  fr.ilow  'o  insw:  such 
mqulnes 

'  FKRC  Statute,*  &  Reviud;...:!  ^  )0,»40  ai  n.  41  al 
i').488, 

■■  FERC  Statutes  A  Regulations  1  30,947  at  30,512 

'"FTRC  Form  No  121  is  pan  of  the  application 
for  well  category  determination  filed  with  the 
lunsdict'ional  agency  and  is  one  of  the  documents 
submitted  to  the  CQmmis,'iion  as  pan  of  tha 
.urisdictional  agency's  notire  of  determination.  H 
twsicaily  idennnes  the  well  for  u-hich  the 
application  is  filed  and  (t:e  category  for  which  ■ 
deiermination  is  sought. 


ta,x  credit.  Morfcvcr,  in  view  of  the 
increasf'ri  dnli.ng  activity  during  this 
; '       i     rie  'urisdictional  agency  (the 
Raiiioud  Commission  of  Texas)  has 
allowed  the  date  of  the  drilling  permit 
to  establish  that  NGPA  applications 
were  filed  on  or  before  December  31, 
1992." 

In  view  of  this,  the  Commission  has 
concluded  that  the  increase  in  state  and 
federal  regulatory  work  required  of 
producers  in  connection  with  their 
drilling,  completing,  and  recompleting 
wells,  warrants  the  use  of  the  .\PD  (or 
similar  application  for  recompletions). 
to  establish  that  an  NGPA  application 
for  well  category  determination  was 
filed  with  the  jurisdictional  agency  on 
or  before  December  31. 1992.  This  is 
especially  true  for  small  producers  with 
limited  staff,  whose  personnel  must 
perform  double  duty  (since  they  most 
often  directly  oversee  the  field  work  i.e.. 
the  drilling,  completing,  and/or 
recompleting  of  wells,  and  then  also 
return  to  the  office  and  complete  and 
file  all  of  the  necessary  regulatory 
documents  with  the  appropriate  State 
and/or  Federal  agencies).  Our  action 
will  not  have  any  price  consequences, 
but  will  permit  producers  to  obtain  the 
tax  credit  that  Congress  intended. 

Therefore,  for  wells  spudded-in  on  or 
before  December  31, 1992.  and 
recompletions  commenced  on  or  before 
that  date,  the  Commission  will  allow 
jurisdictional  agencies  to  treat  an  APD 
(or  similar  application  for  a 
recompletion)  that  was  filed  with  a 
lurisriictional  agency  on  or  before 
December  31.  1992.  as  establishing  that 
an  NGP.\  application  for  determination 
was  filed  with  such  lunsdictional 
agency  on  or  before  that  date.^^  For  a 
well  recompletion,  the  applicant  must 
have  filed  with  the  jurisdictional 
agency,  before  December  31, 1992,  a 
permit  for  the  specific  recompletion  for 
which  a  determination  is  sought.  We 
reiterate  that  in  order  to  qualify  the 
person  making  an  application  must  also 
show  that  the  physical  drilling  of  the 
well  must  actually  have  begun  on  or 
before  December  31, 1992.  The  change 
in  the  filing  requirement  does  not 
relieve  the  applicant  of  the  spud-in 
requirement. 


«'  On  May  28.  1993.  Texas  filed  four  new  tight 
formaiioo  gas  well  category  determinaiioni  with  the 
Commission  under  Section  107(cKS)  of  the  NGPA. 
The  applicable  45-day  period  for  Commission 
review  expire*  )uly  12. 1993.  Letvit  Petro 
Properties.  Inc.  filed  the  applications  with  Texas  in 
1993. 

"  Since  all  wellhead  sales  were  deregulated  and 
decontrolled  on  January  1, 1993,  the  Commission 
will  not  accept  determinations  where  the  well  was 
spudded  or  recompletion  commenced  on  or  after 
January  1. 1993. 


We  will  also  clarify  tha'  '!..s  oMt  ' 
only  authorizes  the  use  of  the  .\FD  tor 
similar  application)  to  establish  that  a 
well  category  determination  application 
was  filed  on  or  before  December  31, 

1992,  and  cannot  be  used  to  estabUsh 
that  an  application  for  a  tight  formation 
area  designation  was  filed  with  a 
jurisdictional  agency  on  or  before 
December  31,  1992.  Applications  for 
tight  formation  designation  are  filed  to 
qualify  formations  (or  portions  thereof) 
within  a  recommendea  area.  Such  area 
designations  rely  on  findings  that  apply 
to  the  recommended  stratigraphic 
interval  within  the  recommended  area, 
and  involve  supporting  data  and  filing 
requirements  that  are  distinctly  different 
from  those  for  individual  well 
qualification.  Therefore,  filing  APDs  (or 
similar  applications)  to  authorize  a  well 
(or  a  recompletion)  is  not  relevant  to  the 
formation  tlesignation  process,  and  in 
no  way  evidences  any  intent  by  a 
producer  to  request  that  a  formation  be 
designated  or  that  a  recommended  area 
be  delineated. 

One  producer.  J-W  Operating.  Inc.  (J- 
W),  reauests  the  Commission  to  allow  it 
to  combine  the  tight  formation  area 
designation  application  with  two  well 
category  determination  applications  that 
were  filed  in  1992.  We  will  reject  J-W's 
request  based  on  the  need  for  a  separate 
application  for  the  tight  formation  area 
designation,  as  explained  in  this 
order.13  Therefore,  the  applications  for 
well  category  determination  for  )-W'8 
two  wells  will  be  returned  to  the 
applicant. 

Extension  of  the  September  30.  1993 
Deadline 

In  Order  No.  539-B.  issued  April  9, 

1993,  the  Commission  granted  to  certain 
jurisdictional  agencies,  based  upon  their 
pending  workloads,  their  requests  for  an 
extension  of  the  September  30,  1993 
deadline  for  such  agencies  to  submit 
their  notices  of  their  determinations  to 
the  Commission,  but  not  beyond  April 
30, 1994.  This  order  may  increase  the 
workload  of  many  other  jurisdictional 
agencies.  Accordingly,  the  Commission 
is  extending  the  September  30. 1993 
deadline  by  seven  months  (to  April  30, 


>3  l-W  argues  thai  communication!  with  Texas,  to 
which  l-W  was  not  a  party,  led  the  prior  operator 
to  twlieve  that  the  area  designation  could  be 
combined  with  the  applications  for  the  wells,  but 
the  record  submitted  by  |-W  does  not  support  its 
position.  The  record  shows  that  |-W  had  the 
opportunity  to  make  the  necessary  flling  for  one 
well.  As  for  the  other  well,  the  only  argument  lo 
support  l-W's  position  is  the  ignorance  of  the  prior 
operator  and  )-W  of  the  Commission's  regulations, 
which  have  been  in  efTeci  since  1967  and  require 
a  separate  light  formation  area  designation 
application.  The  Commission  cannot  accept  thu  as 
a  basis  for  either  company's  failure  to  comply  with 
the  regulations. 


I 
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1994),  to  provide  all  )unsdictional 
agencies  with  adeqi:ate  time  to  process 
and  submit  their  notices  of 
determination  to  the  Commission.  Thus, 
specific  requests  from  )unsdiclional 
agencies  wili  no  loneer  be  required  to 
extend  the  deadline. 

Effective  Daif 

Since  some  jurisdictional  agencies 

may  be  recusing  to  process  applications 
that  meet  the  standa-ds  adopted  in  this 
order,  an.i  .n  view  of  the  deadline  for 
subm.itme  notices  :o  the  Commission, 
the  Comumission  believes  that  failure  to 
maJce  this  o'der  effective  immediately 
would  be  ror'.rarv'  !c;  me  public  interest. 
Accordingly,  t.ie  la  ;n mission  finds  that 
good  cause  exists  under  5  U.S.C  553  (b) 
and  id]  to  make  this  order  effective 
upon  issuance,  applicable  to  all  well 
categorv  determination  applications. 

The  Commission  Orders 

(A)  The  Commission  allows 
junsdictional  agencies  to  treat  an 
.^ppilcatlon  for  Permit  to  Drill  that  was 
filed  on  or  before  December  31, 1992,  as 
establishing  that  an  NGPA  application 
for  determination  was  filed  with  such 
junsdictional  agency  or  before 
December  31,  1992. 

(B)  The  Commission  extends  until 
Apnl  30  1994,  the  deadline  for  the 
Commission  to  receive  from 
]urisdiCtiona;  agencies,  NGPA  category 
determinations 

fCl  The  applications  for  wnM 
determinations  filed  by  J-W  Operating, 
Inc.,  are  returned  to  the  applicant. 

Bv  the  Commission. 
Lou  D.  Casheli. 
Secretary 

[FRDoc  Q3-1-038  Filed  7-16-93:  8:45  am) 
B«jjNC  cooe  r'7-oi-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Sccrstary  for 
Housing-F«d«rsl  Housing 
Commissioner 

24  CFR  Part  280 

[Docket  No.  R-93-1674:  FR-3293-F-01J 
RIN  2502-Af  81 

Nahemiah  Housing  Opportunity  Grants 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD 
ACnON:  Final  rule 

SUlliyiARY:  The  purpose  of  this  final  rule 
is  tc  im,plpment  a  recent  statutory 


amendment  which  permits  the 
Department  to  apply  the  25  percent 
presale  requirement  to  individual 
phases  of  a  Nehemiah  project. 
EFFECTTVE  DATE:  August  18,  1993 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  i  ale  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Carter,  Director,  Single  Famuiy 
Development  Division,  Office  cf  Insured 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  telephone  (202)  70&-2700 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFOflMATK>N: 

1.  Intormation  Collections 

The  information  collection 
requirements  contained  m  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520)  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number  The  OMB  control 
number,  when  assigned,  will  be 
announced  bv  separate  notice  in  the 
Federal  Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  Matters  Send 
comments  regarding  this  burden 
estimate  or  anv  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street  SW  ,  room  10276, 
Washington.  DC  20410-0050,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget.  Attention:  Desk  Officer  for 
UUD,  Washington,  DC  20503. 

II.  Background 

Title  VI  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242.  approved  February  5, 
1988)  established  the  Nehemiah 
Housing  Opportunitv  Grants  Program 
(NHOPI  I'nder  NHOP.  HLT)  is 
authorized  to  make  grants  to  nonprofit 
organizations  to  enable  them,  to  provide 
loans  to  families  purc;hasing  homes  that 
are  constructed  or  substantially 
rehabilitated  in  accordance  with  a  }UJD- 
approved  program.  On  May  22,  1989, 
HUD  published  a  final  rule  establishing 
the  requirements  for  NHOP  at  54  FR 
22248,  This  final  rule  became  effective 
on  Julv  13.  1989,  and  is  codified  nt  24 
CFR  pa.rt  280. 

The  current  NHOP  regulations,  at  24 
CFR  280.305.  do  not  allow  recipients  to 
begin  construction  or  substantial 
rehabilitation  of  homes  until  25  percent 
of  the  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program  are  contracted  for  sale  to  the 
purchasers  who  intend  to  live  in  the 
homes  and  the  downpayments  required 
under  §  280.320(b)  are  rnade.  This  25 
percent  minimum  participation 
requirement  was  mandated  by  section 
606(c)  of  the  Housing  and  Community 
Development  Act  of  1987.  the 
authorizing  statute  for  NHOP. 

After  the  first  few  years  of  NHOP 
operation,  it  was  found  that  the 
minimum  participation  requirement 
created  problems  for  the  eflficient 
implementation  of  the  program.  Some 
recipients  have  tremendous  difficulty  in 
pre-sellmg  houses  to  be  built  or 
rehabilitated  to  the  full  extent  of  the 
initial  25  percent  requirement.  In 
addition,  many  potential  homeowmers 
cannot  afford  to  have  their 
downpayments  held  for  a  long  period  of 
time  while  they  wait  for  the  recipients 
to  pre-sell  25  percent  of  the  total  project 
before  beginning  construction  or 
substantial  rehabilitation 

To  address  these  problems,  Congress 
amended  section  606(c)  of  the  Housing 
and  Community  Development  Act  of 
1987  in  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  1992, 
(approved  October  28.  1991,  Public  Law 
102-139).  (92  App,  Act),  The  92  App. 
Act  amendment  allows  the  Department 
to  apply  the  25  percent  presale 
requirement  to  individual  phases  of  a 
Nehemiah  project,  provided  that  the 
phases  consist  of  at  least  16  homes  and 
that  the  unit  of  local  government  in 
which  the  homes  are  to  be  located 
agrees  to  the  phasing  schedule. 
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The  amendment  to  section  606(c)  is 
being  implementt^fi   n  'his  final  rule  by 
amending  24  CFR  2ri„  305  -Minimum 
participation.  While  the  present 
requirement  in  §  280.305  that  refers  to 
25  percent  of  all  homes  in  a  Nehemiah 
program  is  still  the  general  rule,  this 
change  will  permit  recipients  to  request 
HUD's  approval  of  a  phasing  plan  to 
begin  construction  or  substantial 
rehabilitation  when  25  percent  of  the 
homes  in  an  individual  phase  of  a 
Nehemiah  program  have  been  pre-sold 
Each  phase  must  contain  at  least  16 
homes,  and  the  phasing  plan  must  be 
approved  by  the  unit  of  local 
government  in  which  the  homes  are  to 
be  located.  The  other  provisions  of 
§  280.305  providing  an  exception  to  the 
25  percent  requirement  for  the 
construction  and  substantial 
rehabilitation  of  homes  for  the  purpose 
of  display  are  not  affected  by  this 
amendment.  The  format  of  §  280.305  is 
being  changed  to  state,  first,  the  general 
25  percent  minimum  participation  rule, 
and  then  list  the  phase  and  display 
exceptions  as  paragraphs  (a)  and  (b). 
respectively, 

This  amendment  is  being 
implemented  as  a  final  rule,  effective  30 
days  after  publication.  The  Department 
has  determined,  in  accordance  with  24 
CFR  10.1.  that  notice  and  public 
comment  are  unnecessary,  because  the 
rule  is  a  straightforward  implementation 
of  the  statutory  change  to  NHOP  and  its 
grants  or  recognizes  an  exemption, 
thereby  relieving  a  regulatory  burden  on 
program  participants. 

Other  Metiers 

A.  Economic  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Ordtsr  12291  on 
Federal  Regulation  issued  by  the 
President  on  February  17. 1981. 


Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  Slate  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

C.  Federalism  ~ 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  This  rule 
merely  makes  certain  statutorily 
required  changes  that  permit  recipients 
under  the  program  to  begin  construction 
or  substantial  rehabilitation  of  homes 
under  less  restrictive  conditions.  As 
such,  the  changes  wiH  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  en  their 
relationships  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government 


D,  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  will  not  have 
a  potentially  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  amends  the  Nehemiah  Housing 
Opportunity  Grants  Program  (NHOP)  to 
permit  construction  or  substantial 
rehabilitation  of  homes  to  begin  under 
less  restrictive  conditions  To  the  extent 
that  additional  homes  are  made 
available,  there  will  be  some  beneficial, 
although  indirect,  effect  on  families. 

E.  Regulatory  Flexibility  Act 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  only  affects  the  point  at  which 
construction  or  substantial 
rehabilitation  of  homes  under  NHOP 
may  begin.  As  such,  it  makes  no  change 
in  the  number  of  entities  already 
affected  under  the  rule. 

This  rule  was  listed  as  Item  No,  1436 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  26, 
1993  (58  FR  24382.  24407)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements. 


Tabulation  of  Reporting  Burden — Nehemiah  Housing  Opportunity  Program 


Description  ot  information  collection  reqmrament 


Secbon  of  24 
CFR  afiected 


Numt>er  of 
respofxlents 


Number  of 
response 
per  re- 
spondent 


Total  arvKial 
response 


Hours  per 
respor.se 


Tola!  hours 


1.  Fc^  h;_C»-9' 1  ;.;'    AppiicatiO'' 
qu"eneo!s— ^'o;  a.jp..caDi6  a^'w' 

2  Affirmative  *air  housing  -"sa-xe*  f- 

3  s^tacja*  and  ethnic  Ona  •:oii6c:<v'-" 
^    -eao-bas&d  pamt  fa'P-.j--.og  a"<: 

B   S^art  agreeriij.-^! 


Sijomission 

'  30-91 


re- 


(Tfiis  was  the  only  fime  ttiat  the  Form  HUD-91 102  was  Mad  out) 


'&Q 


.  rsments 
enent   .. 

/.'OKseping 


oa.'ica! 


~   toques',  ic 

J  e  bjyers 

Saias  contract  req 
9  ►'equest  '.y  .-eimbi 
9  -Dan  anc  Pna  r^c" 
10.  Reques'  '•:■'  ho" 


'e:3  jirenent  for  eiigi- 


§280.207(a)<6) 
§  280.207(a)(7) 
§280  207(e) 

§  280.303(a) 
§280.315(3) 


.  artttnt §280  320(8) 

;rsen".e'^;  §  280.322(b) 

■jage  -&,.  L--.»,Tt §280.322(a) 

irp      a  c  sa  e  or  transfer  §280  33C(b) 


10 

10 

2 

10 
5 

10 
10 
10 
10 


1 

145 
145 

1 
1 

145 

145 

145 

45 


10 

1,450 

290 

10 
5 

1,450 

1,450 

1.450 

450 


3  minutes 
3  mirxjtes 
0.50   


2.00 
1.50 

0.50 
0.50 
0.50 
150 


OS 
72.5 
145 

20 
75 

725 
726 
725 
675 
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TaBvJlation  of  Reporting  Burden— Nehemiah  Housing  Opportunity  Program— Continued 


Desc"otio"  of  'r^orrr^a^ior.  collection  requirement 


'  ^    ctiasir.g  plan 


Section  of  24 

CFR  a^fiC.wl 


Number  of 
Number  ot         'esponsa        "otai  annuai      hoo'S  per       -r^j^,  hours 
'QtiDorcs'-ts         per  re-  response         response 

spordert 


§280.305 


25 


1 


1     2.00 


50 

3,145 


The  Catalog oIPWbhI  Domestic 
A  ^iiSXAr.cp  Number  lor  the  Nehemiah 

Hous;.",t  f);^r'or  .nify  Grant  Program  is 

I  ist  of  Subiects  in  24  CFR  Part  280 

Comm'jnity  developrrent,  Grant 
programs — housing  and  community 
development,  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

For  the  reason.s  set  out  in  the 
preamble,  title  24.  part  280  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  belo-A; 

PART  280— NEHEMIAH  HOUSING 
OPPORTUNITY  GRANTS  PROGRAM 

1.  The  author; '.y  c\'.?A\or.  for  part  280 
IS  revised  to  read  as  follows: 


Aulhonfv' 

1 2  'J.S.C.  17t5y  note;  42  U.S.C. 

r^as.'d! 

2,  Sectior 

230.305  is  revised  to  read 

as  follows 

$280,305     Minimum  p«rtic!p«tlon. 

Except  as  provided  :n  paragraph  (a)  or 
(b)  of  this  section,  the  recipient  may  not 
begin  the  construction  or  substantial 
rehabilitation  of  homes  until  25  percent 
of  the  hom.es  to  be  constructed  or 
s  ibstantially  rehabilitated  under  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes  and  the  downpayments  required 
under  §  280  320(b)  have  been  made. 

!a)  Recipients  may  submit  a  phasing 
plan  to  HITD  for  approval.  The  phasing 
plan  may  propose  that  the  grantee  begin 
construction  or  substantial 
rehabilitation  on  an  individual  phase  of 
the  program  when  25  percent  of  the 
homes  m  the  individual  phase  of  the 
program  have  been  pre-sold.  Each  phase 
for  which  approval  is  sought  must 
contain  at  least  16  homes.  Each 
submission  must  include 
documentation  that  the  phasing  plan 
has  been  approved  by  the  unit  of  local 
government  in  which  the  homes  are  to 
be  located. 

(b)  Recipients  may  construct  and 
substantially  rehabilitate  homes  for  the 
purpose  of  display  to  potential 
homeowners  The  maximum  number  of 
d. splay  homes  is  limited  to  five  percent 


of  the  number  of  homes  to  be 
constructed  or  substantially 
rehabilitated  under  the  program,  or 
three  horfies,  where  the  program 
involves  less  than  60  homes. 

Dated;  July  9. 1993. 
Nicolas  P.  ReUinaa, 

Assistant  Secretary  for  Housing,  Federal 

Housing  Commissioner. 

[PR  Doc  93-17078  Filed  7-16-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 


nln 


ig  Reclamation 


Office  of  Surface  Mi 
and  Enforcement 

3C  CFR  Pan  904 


Arlonsas  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment  with  one  exception  and  one 

required  amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment,  with  one  exception  and 
one  required  amendment,  to  the 
Arkansas  abandoned  mine  land 
reclamation  plan  (hereinafter  referred  to 
as  the  "Arkansas  plan")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  as 
amended  by  the  Arkansas'  Abandoned 
Mine  Reclamation  Act  of  1990. 
Arkansas  proposed  changes  to  the  title 
15,  chapter  58  of  Arkansas  Code 
Annotated  (Arkansas  Surface  Coal 
Mining  and  Reclamation  Act  of  1979) 
pertaining  to  the  eligibility  of  project 
sites  for  abandoned  mined  land  (AML) 
fund  expenditures.  The  amendment  is 
intended  to  incorporate  the  additional 
flexibility  afforded  by  SMCRA  as 
amended, 

EFFECTIVE  DATE:  July  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncnef,  Telephone  (918) 
581-6430. 

SUPPLEMENT  ART'  INFORMATION: 

I.  Background  on  the  Arkansas  Plan 

II.  Submission  of  Amendment 

III.  Director's  Findings 


IV.  Summar>'  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I  Background  on  the  Arkansas  Plan 

On  \U\  2,  193.3  the  Secretary  of  the 
Interior  approved  the  Arkansas  plan. 
General  background  information  en  the 
Arkansas  plan,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  apprrjvai  of  the  Arkansas  plan 
can  be  found  in  the  May  2..  19P3  Federal 
Register  [43  FR  19710). 

II.  Submission  of  Amendment 

Ry  letter  dated  Man  h  31,  1993 
(administrative  record  No,  AAML-02), 
Arkansas  submitted,  at  its  owm 
initiative,  a  proposed  amendment  to  its 
plan  pursuant  to  SMCR.\  as  amended. 
Arkansas  proposed  to  amend  ,*irkansas 
Code  Annotated  Section  15-58-401 
relating  to  the  eligibility  of  project  sites 
for  .■XML  fund  expenditures, 

OSM  announced  receipt  of  the 
;  roDosed  amendment  in  the  April  30. 
1  993,  Federal  Register  (.58  FR  26078; 
administrative  record  No,  AAML-12) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  heanng  on  the 
substantive  adequacy  of  the  proposed 
amend.ments.  The  public  comment 
period  closed  on  June  1.  1993,  No 
substantive  comments  were  received. 
The  public  hearing,  scheduled  for  May 
17,  1993,  was  not  held  because  no  one 
requested  an  opportunity  to  testify'. 

III.  Director's  Findings 

After  a  thorough  review  pursuant  to 

SMCR-\  and  the  Federal  regulations  at 
30  CFR  884.14  and  R84  15,  the  Director 
finds,  as  discussed  below,  that 
Arkansas'  March  31,  1993  proposed 
plan  aniendmient,  with  one  exception,  is 
no  less  stringent  than  SMCR.^  as 
amended  by  the  Abandoned  .Mine 
Reclamation  Act  of  1990  and  is  in 
compliance  with  the  corresponding 
Federal  regulations  at  30  CFR  884  13 

At  its  own  initiative.  Arkansas 
proposed  to  revise  Section  15-58-401  of 
Arkansas  Code  Annotated  that  provides 
for  the  determination  of  the  eligibility  of 
project  sites  for  AML  .*und  expenditures. 
By  adding  Subsections  15-58-40irb), 
(b)(1),  (b)(2)  and  (c),  Arkansas  proposed 
to  revise  the  definition  of  "lands 
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eligible"  thereby  providing  funds  for 
reclamation  of  certain  coal  mine  sites 
where  the  mining  occurrBri  after  August 
3,  19"7,  Proposed  Section  !5-58-40irh) 
provides  ftjr  the  use  of  AJvlL  bands  for 
sites  disturoted  after  August  3,  1977, 
based  on  ^Ke  findings  of  eligibility  set 
forth  in  subsections  fbjdj  and  (bJ12j. 
f'r-iposed  Subsection  15-5&-^01{b){l) 
'Acuid  include  those  sites  affected 
between  August  4,  1977.  and  November 
:i,  1980  [the  effect,  ve  date  of  the 
approved  Arkansas  regu;a!ory  program), 
for  which  available  funds  were 
ir!5uffic;ent  for  adequate  rec  iamation. 
Proposed  Subsection  15-58-401(b){2) 
w  ould  include  those  sites  affected 
r-Htween  August  4.  1977,  and  March  5, 
1993  (the  effective  date  of  Arkansas's 
statutory  revision),  where  bond 
forfeiture  funds  were  insufficient  for 
adequate  reclamation.  Proposed 
Subsection  15-58^01(cj  requires  that 
in  determining  sites  to  reclaim  pursuant 
to  paragraph  (b).  the  Director  of  the 
Arkansas  program  shall  follow  the 
priorities  stated  in  paragraphs  (1)  and 
(2)  of  Section  15-58—402  and  ensure 
that  priority  is  given  to  those  sites  in  the 
immediate  vicinity  of  a  residential  area 
or  having  an  adverse  economic  impact 
upon  a  community  Previously, 
Arkansas'  plan  provided  funds  only  for 
reclamation  of  sites  that  were  mined  or 
affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  was  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law. 

Proposed  Subdue: sens  15-38— 101(b), 
(b)(1)  and  (c)  are  substantively  identical 
to,  and  therefore  no  less  stringent  than 
subsections  402(g)(2)(B),  (B)(i),  and  (C) 
of  SMCR.*!  and  the  Director  approves 
them. 

However,  proposed  Subsection  15- 
58-401(blf:)  di"fer.s  sul  stantively  from 
subsection  402(r';2''B;' im  of  SMCRA. 
Subsection  40ivg!'4:  Bi':;;  of  SMCR.^ 
requires  for  ehi^iniir.v  of  .AML  funds  the 
finding  that  the  l.r  is  were  disturbed  by 
permitting  .Tiinini.;  operations  after 
August  4,  1977.  but  before  .November  4, 
1990,  where  the  surety  of  the  operation 
became  insolvent  duri.''ig  tfie  same 
per.od  and  funds  are  not  su.*^ficient  to 
provide  for  adequate  rf'ciamation  or 
abatement  at  Lhe  s;'e.  Arkansas' 
proposed  Subsection  1  5-5fi— t01(b)(ii) 
ryquires  a  finding  that  (1)  the  surface 
!  oa'.  mining  operation  occurred  during 
the  penod  beginning  on  August  4.  19''7, 
and  ending  on  or  before  the  date  cf 
enactment  of  this  paragraph:  (2,i  the 
surely  of  the  operation  became  msoivt-nt 
daring  such  period,  and  (3)  fundi  are 
not  sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  sue 


Th>,>  date  cf  enactment  of  paragraph 
(b){2J  IS  March  5, 1993.  Therefore. 
Arkansas'  proposed  amendment  allows 
a  substantially  longer  time  period  than 
does  SMCRA  during  which  certain 
lands  may  be  eligible  for  AML  funds 
For  this  reason,  Subsection  15-58- 
401(b)(2)  is  less  stringent  than 
subsection  402(g)(4)(B)(ii)  of  SMCRA 
The  Director  (1)  does  not  approve 
Arkansas'  proposed  Subsection  15-58- 
401(b)(2)  to  the  extent  that  it  allows  for 
a  time  period  extending  beyond 
November  4, 1990,  during  which  lands 
disturbed  bv  a  ~ir.ing  operation  whose 
surety  be  dcie  .rvlvent  would  be 
eligible  for  u.>e  o'  .*..ML  funds,  and  (2) 
requires  that  .^rkdnsas  submit  a 
proposed  revision  of  subsection  15-58- 
401(b)(2)  of  Arkansas  Code  Annotated  to 
limit  the  allowed  time  period  to  that 
between  August  4. 1977.  and  November 
4. 1990 

r\'  .^u.'r.;T^.^^^  ^.n.:i  Disp'isifion  of 
(,(.;. nments 

I  Public  Comments 

The  Director  sohcited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment. 

No  public  comments  were  received, 
and  because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  884.14(a)(2)  and 
884.15(a),  the  Director  solicited 
comments  from  the  heads  of  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Arkansas  plan. 

By  letter  dated  April  13. 1993 
(Administrative  Record  No.  AAML-07). 
the  State  Historic  Preservation  Officer 
responded  that  it  had  no  comments  on 
the  proposed  amendment. 

By  letter  dated  April  22. 1993 
(Administrative  Record  No.  AAML-08), 
the  U.S.  Forest  Service  responded  that 
it  had  no  comments  on  the  proposed 
amendment. 

By  letter  dated  April  23, 1993 
(Administrative  Record  No.  AAML-09). 
the  U.S.  Bureau  of  Land  Management 
responded  that  it  had  no  comments. 

By  letter  dated  April  27, 1993 
(Administrative  Record  No.  AAML-10), 
the  U.S.  Bureau  of  Mines  responded  that 
it  had  no  comments. 

By  letter  dated  May  5, 1993 
(Administrative  Record  No.  AAML-11). 
the  U.S.  Soil  Conservation  Service 
responded  that  it  had  no  comments. 

By  letter  dated  May  111  m  a  ^ 
(Administrative  Record  No.  ,\.AM1<-13), 
the  U.S.  Fish  and  Wildlife  Service 
responded  that  it  had  no  comments. 


\'    I)irf"i  tor  s  i>«'<  isjon 

Based  on  the  above  finding,  the 
Director  approves  Arkansas'  proposed 
plan  amendment,  as  submitted  on 
March  31. 1993.  with  one  exception  and 
one  required  amendment. 

The  Federal  regulations  at  30  CFR 
part  904,  codifying  decisions  concerning 
the  Arkansas  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA, 
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jcU'T'f.iii.aiion* 


1.  Executive  Order  12291 

On  March  30,  1992.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7.  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
disapproval  of  State  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  Therefore,  preparation  of  • 
regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  since  each  such  plan  is 
drafted  and  promulgated  by  a  specific 
State,  not  by  OSM  Decisions  on 
proposed  State  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  are  based  on  a 
determination  of  whether  the  submittal 
meets  the  requirements  of  title  IV  of 
SMCRA  (30  U.S.C.  1231-1243)  and  the 
applicable  Federal  regulations  at  30  CFR 
parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  8. 
appendix  8.  paragraph  8.4B(29)). 
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4.  Papenvcrk  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  bv  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq  ] 

5  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  th:s  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nuir:b«r  of  small  entities 
under  the  Reguiatorv  FlexibiUty  Act  (5 
US.C.  601  et  seq).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities  Accordingly,  this  rule 
will  ensure  thdt  existing  requirements 
establ-.htri  hv  SMCR.-\  or  previously 
promulgated  '::v  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Pari  904 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  July  8.  1993. 
Raymond  L.  Lowrie, 
.Avfjsru'.Tt  Direcfor,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below 

PART  904— ARKANSAS 

1  The  authority  citation  for  part  904 
continues  to  read  as  follows: 

Authority:  30  L'.S.C  1201  et  seq. 

2  Section  904.20  is  revised  to  read  as 
follows:  j 

§904.20    Approval  of  Arkansas  abandoned 
rntn*  l«nd  reclamation  pian. 

(a)  The  Arkansas  abandoned  mine 
land  reclamation  plan,  as  submitted  on 
July  7,  1982,  is  approved. 

(h!  Copies  of  the  approved  plan  are 
available  at: 

Arkansas  Department  of  Pollution 
Control  and  Ecology.  8001  National 

Drive  L.-r;^  Rock,  Arkansas  72209. 
Telephone     tOI)  562-6533. 
Tulsa  Field  Office,  Office  of  Surface 
Mining  Reclamation  and 
Enforcem,ent.  5100  East  Skelly  Drive, 
suite  550.  Tulsa.  Oklahoma  74135- 
6548  Telephone:  (918)  581-6430. 


3.  Section  904.25  is  added  to  read  as 
follows; 

§  904  25     ApprovaJ  of  abandoned  mine  land 
reclamation  plan  amendments. 

(dj  With  tiie  exception  of  subsection 
15-58-401(b)(2),  to  the  extent  that  it 
allows  for  a  time  period  extending 
beyond  November  4, 1990,  during 
which  lands  disturbed  by  a  mining 
operation  whose  surety  became 
insolvent  would  be  eligible  for  use  of 
AML  funds,  the  following  sections  of 
the  Arkansas  Code  Annotated,  title  15, 
pertaining  to  the  Arkansas  abandoned 
mine  land  reclamation  plan,  as 
submitted  to  OSM  on  March  31, 1993, 
are  approved  effective  July  19, 1993; 

Sections  15-5&-401  (b)  and  (c)  of  Arkansas 
Code  Annotated — Lands  Eligible 

(b)  Reserved. 

4.  Section  904.26  is  added  to  read  as 
follows: 

$904.26    Required  Plan  Amendments. 

Pursuant  to  30  CFR  884.15.  Arkansas 
is  required  to  submit  for  OSM's 
approval  the  following  proposed  plan 
amendment  by  the  date  specified. 

(a)  By  October  18, 1993,  Arkansas 
shall  submit  proposed  revisions  to 
subsection  15-58-401(b){2)  of  Arkansas 
Code  Annotated  to  limit  the  allowed 
time  period  to  that  between  August  4, 
1977.  and  November  4.  1990.  during 
which  lands  disturbed  by  a  mining 
operation  whose  surety  became 
insolvent  would  be  eligible  for  use  of 
AML  funds. 

(b)  Reserved. 

(PR  Doc.  93-16997  FHed  7-18-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Parts  1  and  73 

[MM  D<xi.ei  No.  92--!;9,  FCC  93-299] 

Radio  Broadcasting  Services; 
Permitting  FM  Chan.nel  and  Class 
Modifications  by  Application 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  adopts  a 
one-step  processing  procedure  for 
certain  modifications  to  existing  FM 
station  authorizations.  These 
modifications  include  upgrades  on 
adjacent  and  co-channels,  modifications 
to  adjacent  channels  of  the  same  class, 
and  downgrades  to  adjacent  channels. 
The  Commission  takes  this  action  on  its 
own  motion  to  expedite  the 


implementation  of  service 

improvements. 

EFFECTIVE  DATE;  August  18,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCaulev,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  Th:s  IS  a 
synopsis  of  the  Commission's  Report 
and  Order  MM  Docket  No  92-159. 
adopted  June  4,  1993,  and  released  July 
13,  1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Refereni:e 
Center  (Room  239),  1919  M  Street  N\V., 
Washington,  DC.  The  complete  text  of 
tliis  decision  may  also  be  purchased 
from  the  Com.m.ission's  copy  contractor, 
International  Transcription  Service,  Inc. 
(202)  857-3800,  1919  M  Street  N^V.. 
room  246,  or  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037. 

Synopsis  of  Report  and  Order 

1,  The  ConuTiission.  on  its  own 
motion,  allows  F'M  licensees  and 
permittees  to  request  by  application 
upgrades  en  adjacent  and  co-channels, 
modifications  to  adjacent  channels  of 
the  same  class,  and  downgrades  to 
adjacent  channels.  See  57  FR  36047, 
August  12,  1992.  In  this  regard,  the 
Commission  includes  intermediate 
frequency  (IF)  channels  in  its  definition 
of  adjacent  channel.  Prior  to  this 
change,  an  FM  licensee  or  permittee 
seeking  to  modify  its  channel  or  class  of 
channel  was  required  to  request  these 
changes  through  a  two-step  process  in 
which  the  party  first  filed  a  petition  for 
rule  making.  If  the  petition  was 
acceptable,  we  initiated  a  formal  notice 
and  comment  rule  making  process 
requi-nng  the  issuance  of  a  Notice  of 
Proposed  Rule  Making,  and,  if 
determined  to  be  in  the  public  interest, 
a  grant  by  Report  and  Order,  The 
Commission  would  then  order  the 
licensee  or  perm.ittee  to  file  a  minor 
change  application  spe'.,ifying  the 
substituted  channel.  At  each  step,  the 
proposal  would  undergo  a  similar 
engineering  analysis.  A\  the  application 
step,  the  proposal  would  undergo  a 
more  comprehensive  engineering 
analysis,  which  would  subsume  the 
analysis  performed  at  the  rulem.aking 
step.  The  process  is  now  strea.mlined  by 
eliminating  tlie  rulemaking  step  in 
circumstances  where  it  largely 
duplicates  the  application  process,  and 
allowing  a  licensee  or  permittee  to  seek 
such  modifications  by  application 
alone.  Grant  of  the  application  will  be 
followed  by  an  editorial  amendment  to 
the  P'M  Table  of  Allotments  to  refiect 
the  modification.  Using  this  one-step 
process  for  each  of  these  classes  of 
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.mictions  ser.'es  the  public  interest  by 
speeding  the  implementation  of  service 
modifications  and  eliminating 
redundant  staff  processing  efforts. 
Commenters  were  senerailv  m  favor  of 
this  approach 

2.  We  determined  tha;  use  of  this 
process  to  achieve  station  upgrades  on 
the  basis  of  contour  protection  would  be 
inconsistent  uth  our  allotment  policy. 
In  order  to  prevent  the  allotment  of 

(  hannels  that  would  conflict  with  our 
present  allctment  standards,  the 
Commission  is  limiting  the  availability 
of  the  new  one-step  procedure  only  to 
those  proposals  that  comply  with  both 
its  application  criteria  and  its  allotment 
standards  An  applicant  may  apply  for 
a  station  modification  at  a  site  that 
would  not  meet  allotment  standards,  so 
long  as  the  applicant  can  demonstrate 
that  an  available  site  exists  which 
would  comply  with  allotment 
standards.  The  Commission's  two-step 
process  generally  allows  such  a  result. 
The  Comm.ission  also  limits  this 
procedure  to  modifications  that  require 
r.o  changes  to  the  Table  of  Allotments 
other  than  a  change  m  the  allotment  of 
the  station  seeking  the  modification. 
And  e.xcludes  non-adiacent  channel 
'upgrades.  This  proceoure  is  m.andatory 
(ot  all  who  propose  these  \\pes  of 
actions. 

3.  Consistent  with  the  cut-otfrule 
adopted  in  Conflicts  Between 
Applications  and  Petitions  for  Ri, ie 
Making  to  Amend  the  FM  Table  of 
Allotments.  57  PR  36018  (August  i: 
1992).  pet,  for  recon  granted  in  part. 
FCC  93-339  adopted  June  28.  1^)93. 
minor  change  applications  filed 
pursuant  to  this  process  are  cut-off  fTC".-. 
subsequently  filed  petitions  for  rule 
making  as  of  tJie  day  the  application  is 
received  at  the  Commission  Where  an 
application  and  an  earUer  or 
simultaneously  filed  petition  for  rule 
making  conflict,  the  application  will  be 
held  in  abeyance  pending  the  outrom.e 
of  the  rule  making.  The  conflict  will  be 
resolved  in  the  context  of  the  rale 
making  proceeding  unless  the  appl;:.;:;' 
amends  its  appliccticn  tc  remove  the 
conflict.  If  the  application  is  filed  prior 
to  the  deadline  for  filing 
counterproposals  to  the  petition,  the 
application  will  be  treated  as  a 
counterproposal  in  that  proceeding  if 
the  application  is  filed  after  that 
deadline,  it  will  be  presumed  to 
represent  only  the  applicant's  site 
preference.  The  Ashoacker  doctrine 
does  not  preclude  adoption  of  these 
changes.  Although  these  changes  may 
restrict  the  ability  of  other  parties  to  file 
counterproposals  seeking  competing 
uses  of  the  spectrum  that  would  be 
precluded  by  grant  of  the  application. 


limiting  the  appUcability  of  this 
procedure  to  upgrades  on  adjacent  and 
co-channels,  modifications  to  adjacent 
channels  of  the  same  class,  and 
downgrades  to  adjacent  channels  should 
provide  other  parties  with  the  ability  to 
predict  with  certainty  any  preclusive 
effect  that  a  potential  modification  may 
have  on  FM  spectrum  availability  in  the 
area.  Therefore,  a  prospective  petitioner 
would  readily  be  able  to  predict 
whether  a  particular  station  could  seek 
a  modification  by  application,  thereby 
enabling  that  prospective  petitioner  to 
file  a  conflicting  request  in  advance  of 
the  application. 

4.  Any  changes  adopted  in  this 
proceeding  will  apply  only  to 
applications  filed  thirty  days  after  the 
effective  date  of  the  rules  as  stated 
herein.  Any  rulemaking  petitions 
already  filed,  or  on  file  on  the  effective 
date  of  the  new  rules,  will  be  processed 
under  existing  procedures 

Final  Regulalor-v  Flf'vibilit)  Sidtement 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605.  it 
is  certified  that  the  adopted  rules  wrill 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  will  expedite  the  ability  of 
broadcasters  to  achieve  service 
improvements.  The  full  text  of  this  Final 
Regulatory  Flexibility  Statement  may  be 
found  ill  Appendix  B  to  the  Report  and 
Order 

List  of  Subjects 

4  7CFF  Part  1 

Administrative  practice  and 
procedure. 

47CFR  Pri-t  73 

Radio  brodiic  asting. 

Fedt-frti  Qj:^  -Tiunicatlons  Commission. 
WUliani  F  Caton. 

Acting  .S^■'»>^J^, 

Amendatory  Tett 

Fa.-ts  1  arui  :  i  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  to 

read  as  fellows- 

PART  1— PRACTICE  AND 
PROCEDURE 

1  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Vulhority;  47  IS  C.  Spniom  154  and  303. 

2.  Se<::tion  1  420  is  anicr.dedby 
adding  Note  1  foliowsng  paragraph  (g) 
and  redesignating  the  Note  following 
paragraph  (h!  as  N'i-.te  2  to  rnad  as 

follows: 


§1  42C     Additional  proc«<lu'ei  i,n 
pfOC:»«ding»  tor  •m»ndm«n1  o«  tht  f  M.  TV 

O'  Ai'-G'Ounc  "'abi*  o'  Ai.ol^B'Ml 

*  «  *  a  » 

Note  1:  In  certain  situations.  ■  licensee  or 
permittee  may  seek  an  adjacent,  intermediate 
frequency  or  co-channel  upgrade  by 
application.  See  Section  73.203(b)  of  this 
chapter. 


PAS" 


".J -PACiC 

CES 


Bf',  GAwv^AbT 


3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sections  154  and  303 

4.  Section  73.203  is  amended  by 
revising  paragraph  fb)  and  adding  a 

Note  to  rend  as  follows: 

5  '3  203    Availability  of  cha.  .~e.a 
•        •        •        •        • 

(b)  Applications  filed  on  a  first  come. 
first  ser\'ed  basis  may  propose  a  lower 
or  higher  class  adjacent,  intermediate 
frequency  or  co-channel.  Applications 
for  the  modification  of  an  existing  FM 
broadcast  station  may  propose  a  lower 
or  higher  class  adjacent,  intermediate 
frequency  or  co-channel,  or  an  same 
class  adjacent  channel.  In  these  cases, 
the  applicant  need  not  file  a  petition  for 
rule  making  to  amend  the  Taole  of 
Allotments  (§  73.202(b))  to  specify  the 
modified  channel  class. 

Note:  Changes  in  channel  and/or  class  by 
application  are  limited  to  modincations  on 
first,  second  and  third  adjacent  channels, 
intermediate  frequency  (IF)  channels,  and  co- 
channels  which  require  no  other  changes  to 
the  FM  Table  of  Allotments.  Applications 
requesting  such  modifications  must  meet 
either  the  minimum  spacing  requirements  of 
$  73.207  at  the  site  specified  in  the 
application,  without  resort  to  the  provi>ioas 
of  the  Commission's  Rules  permitting  short 
spaced  stations  as  set  forth  in  $$  73.213 
through  73.215  or  demonstrate  by  a  separate 
exhibit  attached  to  the  application  the 
existence  of  a  suitable  allotment  site  that 
fully  complies  %viih  SS  73.207  and  73.315 
without  resort  to  SS  73.213  through  73.215. 

5.  Section  73.3573  is  amended  by 
revising  paragraph  (a)(1),  redesignating 
Noted  1  and  2  as  Notes  2  and  3  and 
adding  a  new  Note  1  to  read  as  follows: 

§73,3573     Proc«»ting  rv  b'o*ck8»t 
•iat>or-  appjicattor-,*. 

(a)  Applications  for  FM  broadcast 
stations  ere  divided  into  two  groups: 

(1)  In  the  first  group  are  applications 
for  new  stations  or  for  major  changes  in 
the  facilities  of  authorized  stations.  A 
major  change  for  FM  station  authorized 
under  this  part  is  any  change  in 
frequency  or  community  of  license 
which  is  in  accord  with  a  present 
allotment  contained  in  the  Table  ot 
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Allotments  (73.202  (b))  Other  requests 
for  change  in  frequency  or  communi»v 
of  license  for  FM  stations  must  first  be 
submitted  in  the  form  of  a  petition  for 
rule  mak.ing  to  amend  the  Table  of 
Allotments.  Applications  PA^d  o:;  a  H-v" 
come,  first  ser\'ed  basis  may  propv.se  a 
higher  or  lower  class  ad)acent, 
intermediate  frequency  or  co-channel  in 
an  application  for  a  new  FM  broadca.st 
station.  A  hcensee  or  permittee  may 
seek  the  higher  or  lower  class  adjacent 
intermediate  frequency  or  co-channel  or 
the  same  class  adjacent  channel  of  its 
existing  FM  broadcast  station 
authorization  by  filing  a  minor  change 
apphcation  For  noni:ommercial 
educationa!  FM  stations,  a  major  change 
is  any  change  in  frequency  or 
com.munity  of  license  or  any  change  in 
power  or  antenna  location  or  height 
above  average  terram  (or  combination 
thereoO  which  would  result  in  a  change 
of  50%  or  more  in  the  area  within  the 
station's  predicted  1  m\'/m  field 
strength  contour  (A  change  ::i  aiea  .^ 
defined  as  the  sum  of  *he  area  gained 
and  the  area  lost  as  a  percentage  of  the 
original  area)  However,  the  FCC  may 
within  15  days  af*e'  '.^e  acceptance  of 
the  appucaticn  f„r  m',d if; cation  of 
faciiities,  advise  the  applicant  that  such 
application  is  considered  to  be  one  for 
a  ma:or  change  and  lhp.'»;fcre  subject  to 
the  provisions  of  §§  73,3560  and  1.1111 
of  this  chapter  pertaining  to  major 
changes. 
■        •        •        •        • 

Note.  1:  Applicafiosn  to  modify  the 
channel  and/'or  class  of  an  FM  broadcast 
station  to  an  adjacent  channel,  intermediate 
fr-'quency  (IF]  channel,  or  co-channel  shall 
not  require  any  other  amendments  to  the 
Table  ~f  Aiiotments.  Such  applications  may 
resort  to  ±e  provisions  of  the  Commission's 
Rales  permitting  short  spaced  stations  as  set 
brh  r,  §73215as  long  as  the  applicant 
shown  by  separate  exhibit  attached  to  the 
apphcation  the  existence  of  an  allotment 
reft  rente  site  which  meets  the  allotment 
staiidards.  the  minimxmi  spacing 
requirements  of  §  73.207  and  the  city  grade 
coverage  requirements  of  §  73.315,  This 
exhibit  must  include  a  site  map  or,  in  the 
alternative,  a  statement  that  the  transmitter 
w;;i  bo  located  on  an  existing  tower. 
Examples  of  unsuitable  allotment  reference 
sitfs  include  those  which  are  offshore,  in  a 
national  or  state  park  in  which  tower 
construction  is  prohibited,  on  an  airport,  or 
otherwise  in  an  area  which  would 
necessarily  present  a  hazaf!  to  air  navigation. 
•         *         •         *         • 

iFR  Doc  93-17029  Filed  7-16-93;  8:45  am) 


47CFR  Pari  61 

[CC  Docket  No.  89-79;  DA  93-838] 

Creation  of  Acceat  Charge  El«m«nf8 
tor  Open  Network  Architecture; 
Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 

corrections  to  the  final  regulations  [FCC 
93-133,  8  FCC  Red  2104],  which  were 
published  Thursday,  April  1,  1993  [58 
FR  17167].  The  regulations  related  to 
cost  showings  required  for  basic  service 
elements  for  open  networit  architectu.'e 

EFFECTIVE  DATE:  Tune  30   1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Sieradzki,  Policy  »  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)632-1304 

SlfPPL.eMEN-^APY  INFORMATION; 

Bai  kFTviund 

The  final  regulations  that  are  the 
subject  of  these  corrections  establish 
that  tarifT  showings  for  future  basic 
service  elements  (BSEs)  unbundled  from 
existing  services  should  be  the  same  as 
the  showing  for  the  initial  set  of 
unbundled  BSEs. 

Need  for  Correction 

As  pubUshed,  the  final  regulations 
contain  an  error  that  inadvertently 
removed  an  earlier  revision  to  the  same 
rule. 

Correction  of  Publication 

Accordingly,  ine  publication  on  April 
1, 1993  of  the  final  regulations  [FCC  93- 
133.  8  FCC  Red  21041,  which  were  the 
subject  of  FR  Doc.  93-7465,  is  corrected 
as  follows: 

S61.49    [Corrected] 

On  page  17167,  in  the  second  column, 
in  S  61.49,  paragraph  (h).  the  first 
sentence  is  corrected  to  read  as  follows: 

(h)  Each  tariff  filing  by  a  local 
exchange  carrier  subject  to  price  (  ap 
regulation  that  introduces  a  new  service 
or  a  restructured  unbundled  basis 
service  element  (BSE),  as  defined  in 
§  69.2(mm)  of  this  chapter,  that  is  or 
will  later  be  included  in  a  basket,  or  that 
introduces  or  changes  the  rates  for 
connection  charge  subeim.ents  for 
expanded  interconnection,  as  defined  in 
§69.121  of  this  chapter,  must  also  be 
accompanied  by: 


UMI 


Federal  Communications  Commission. 
William  F.  Calon, 

Acting  Secretary. 

iFR  Doc.  93-17025  Filed  7-16-93;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No  91-343,  FCC  93-339] 

Radio  Broadcast  Services;  Conflicts 
Between  Applications  and  Petitions  for 
Rulemaking  to  Amend  the  FM  Table  of 
Allotments 

ACTION:  Final  rule;  petition  for 

recoRMderation. 

SUMMARY:  This  action  grants  in  part  8:id 
denies  in  part  a  petition  for 
reconsideration  in  this  proceeding 
regarding  the  procedures  for  resolving 
conflicts  between  FM  applications  and 
rulemaking  petitions  to  amend  the  FM 
Table  of  .Miotment.?.  Thi';  docu.ment 
modip9s§73.208fa)  of  the 
Commission's  Rules  so  that  a  timely 
filed  counterproposal  in  an  FM 
allotment  proceeding  may  still  be 
considered  even  though  it  has  been 
rendered  unacceptable  by  the  filing  of  a 
prior  conflicting  FM  application 
provided  that  certain  requirements  are 
met.  This  modif  cation  is  needed  to 
address  thi  concerns  of 
counterprcponents  in  FM  aiiot.Tient 
proceedings. 

EFFECTIVE  DATE:  Augu.«,t  18,  1993 
FOR  FURTHE.I  INFORMATION  CONTACT: 
Andrew  J,  Rhodes,  Mass  Media  Bureau, 
Policy  and  F.uies  Division,  (202)  632- 
.S414. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  Lie  Commi.ssicn's 
Memoranda!  i  Opinion  and  Order  m 
MM  Docket  Mo.  91-348,  FCC  93-339, 
adopted  June  28,  1993.  The  complote 
text  of  the  Memorandum  Opinion  arid 
Order  is  available  for  inspection  end 
copyinn  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  N"V.,  Washington,  DC 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  2100  M  Street,  NW  , 
Washington,  DC  20037. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  The  Report  and  Order  in  this 
proceeding  adopted  a  cut-off  rule  for 
resolving  conflicts  between  rulemaking 
petitions  to  amend  the  FM  Table  of 
Allotments  and  FM  applications.  See  57 
FR  36018.  August  12,  1992.  Specifically, 
the  Report  and  Order  amended 
§  73.20«ia)  of  the  Commission's  Rules  to 
provide  FM  appUcations  with  cut-off 


protection  ! 
the  same  tii 

protection  : 
exclusive  a 
application 


List  of  Sub 
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protection  from  ralemaking  proposals  a* 
the  same  time  ihat  ihey  receive  su(  h 
protection  from  oLher  mutual'.y 
exclusive  applications — that  is,  FN' 
applications  for  new  stations  or  ma;..: 
thanges  filed  during  a  filing  window  are 
protected  from  rulemaking  petitions  at 


*  np' 


the  close  of  the  filing  window  A'.! 
FM  applications  are  protr.tel  as  oi  :." 
date  they  are  filed  with  the  Commission 

2.  The  Association  of  Federal 
Communications  Consulting  Engineers 
(AFCCE)  requests  that  th?  Commission 
reconsider  the  n  j\v  n  ^e  ..isofar  as  it 
provides  cut-off  i  r:  'e-  tion  to  various 
types  of  FM  appiicauons  on  the  dates 
'hey  are  filed.  It  proposes  instead  a  rule 
cutting  off  FM  applications  from 
mlemaidng  petitions  30  days  after  a 
publicly  released  notice  of  acceptance. 

3.  The  Commission  rejected  AFCCE's 
alternative  proposal  and  concluded  that 
giving  cut-off  protection  to  FM 
applications  on  the  dates  they  are  filed 
does  not  violate  section  307(b)  of  the 
Communications.  However,  the 
Commission  recognized  that  AFCCE  is 
correct  that  a  counterproposal  filed 
before  the  counterproposal  deadline  in 
an  FM  allotment  proceeding  could  be 
rendered  unacceptable  because  a 
conHicting  FM  application  was  filed 
earlier.  To  address  this  concern,  the 
Commission  added  a  note  to  §  73.208(a) 
permitting  such  a  counterproposal  to  be 
considered  in  the  rulemaking 
proceeding  if  it  is  amended  to  protect 
the  transmitter  site  of  the  previously 
filed  FM  application  within  15  days 
after  being  placed  on  the  Public  Notice 
routinely  issued  by  the  staff  concerning 
counterproposals.  The 
rountprprcponent  must  also  make  a 
5..L)wmg  th^t,  at  the  time  it  filed  the 
:;iur:'erp'^'pos.L!;,  :'  did  not  know,  and 
coi,;d  not  have  .h  nown  by  exercising  due 
diligance,  cfthe  pendency  of  the 
conflicting  FM  application. 

4.  .'Iccordingly,  it  is  ordered,  That  the 
petition  for  reconsideration  filed  on 

tjehalf  of  the  .Association  of  Federal 
Communications  Consulting  Engineers 
".s  granted  m  part  and  denied  in  part. 

5  It  IS  further  ordered.  That 

§  73  208(a)  of  the  Commission's  Rules  is 
amended  as  set  fo!^.h  below,  effective  30 
days  after  publication  of  a  summary  in 
the  Federal  Register. 

6  it  is  further  ordered.  That  the 
petition  for  reconsideration  filed  by 
Mullaney  Engmee.'ing,  Inc.  is  dismis-^f- 'I 

7  /{  IS  further  ordered.  That  MM 
Docket  No,  91-348  is  terminated 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


FpCrtrHl  Qitiununications  Commission. 
VViibam  F  Caton, 

.\mendaiory  Text 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

P,ART  73^— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  Sections  154  and  303. 

2.  Section  73.208  is  amended  by 
adding  a  note  at  the  end  of  paragraph  (a) 
to  read  as  follows: 

S'n  2u?     '^c'^'B-oe  3C'"it«  »r^d  :i'»ifl-':« 

:  o  :T  ;  ^  la  1 , ;  -  * 

(a)*  •   • 

Note:  If  the  filing  of  a  conflicting  FM 
application  renders  an  otherwise  timely 
filed  counterproposal  unacceptable,  the 
counterproposal  may  be  considered  in 
the  rulemaking  proceeding  if  it  is 
amended  to  protect  the  site  of  the 
previously  filed  FM  application  within 
15  days  after  being  placed  on  the  Public 
Notice  routinely  issued  by  the  staff 
concerning  the  filing  of 
counterproposals.  No  proposals 
involving  communities  not  already 
Included  in  the  proceeding  can  be 
introduced  during  the  reply  comment 
period  as  a  method  of  resolving 
conflicts.  The  counterproponent  is 
required  to  make  a  showing  that,  at  the 
time  it  filed  the  counterproposal,  it  did 
not  know,  and  could  not  have  knowm  by 
exercising  due  diligence,  of  the 
pendency  of  the  conflicting  FM 
application. 
•   -    •        •        •        • 

[PR  Doc.  93-17031  Filed  7-16-93;  8  45  am] 
BiLUNo  cooe  tn»-oi-« 


47  CPq  Par-*  9C 

[Pn  Dcctt,e;  No   S^"2S£    DA  9.> 556] 

Private  Land  Mobiie  Ra6.io  S^^v.ces 
Additional  72-76  MHi  Frequences 

*GENCY:  Federal  Communications 

Commission. 

ACTJON:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  Report  and  Order,  PR 
Docket  No  91-295,  published  in  the 
Federal  Register  on  December  18, 1992, 
57  FR  60132.  FR  Doc.  92-30727.  The 
Report  and  Order  provided  additional 
72-76  MHz  frequencies  for  low-power 
mobile  use  in  certain  private  land 
mobile  radio  services.  Class  of  station 
designation  for  these  frequencies  in  the 


frequency  tables  for  the  Power, 
Petroleimi.  and  Business  Radio  Services 

CFPEC^-VE  DATE:  July  19.  1993. 

t-iii^Kiie  i  hoiiiMJii,  Kuit)&  braiiLjj.  Private 
Radio  Bureau,  (202)  634-2443. 

Backi;ri;,u. '■■:.,! 

The  final  regulations  that  are  the 
subject  of  these  corrections  provided  20 
additional  frequencies  in  the  72-76 
MHz  frequency  band  for  low-power 
mobile  use  on  a  shared  basis  in  the 
Business,  Manufacturers,  Petroleum. 
Power,  and  Railroad  Radio  Services. 

Need  for  Correction 

As  published,  the  final  regulations 
contained  errors  in  the  frequency  tables 
for  the  Power,  Petroleum,  and  Business 
Radio  Services  and  require  correction. 

Correction  of  Publication 

Accordingly,  the  pubHcation  on 
December  18,  1992  of  the  final 
regulations  (PR  Docket  No.  91-295) 
which  were  the  subject  of  FR  Doc.  92- 
30727  is  corrected  as  follows: 

1.  On  page  60133,  in  the  third 
column,  in  Section  90.63(c),  in  the  entry 
for  frequency  74.61  MHz  in  the  Power 
Radio  Service  Frequency  table,  the  word 
"do"  under  class  of  station(s)  is 
corrected  to  read  "Mobile". 

2.  On  page  60134,  in  the  first  column, 
in  Section  90.65(b),  in  the  entry  for 
frequency  74.61  MHz,  in  the  Petroleum 
Radio  Service  Frequency  table,  the  word 
"do"  is  corrected  to  read  "Mobile". 

3.  On  page  60134,  in  the  second 
column,  in  Section  90.75(b),  in  the  entry 
for  frequency  74.61  MHz,  in  the 
Business  Radio  Service  Frequency  table, 
the  word  "do"  is  corrected  to  read 
"Mobile". 

Federal  Communications  Commission. 

Williain  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  93-17028  Filed  7-16-93;  845  ami 

^'.  ■-"NC  C~Sf  f'  •"   M 


DEPARTMENT  OP  COMMERCE 

Na':  o;-8'  Ocea '■■■■..:■  b"C"  6""''SD^erJc 
Aflr' '"  isi^'ri'  iO'~ 

5C  Ci^-r-i  Pp-^  22' 

[ Doc  kef  N-  92:.:'»>",;"8-.„.   i.D.  071393A] 

Sea  "'"uiie  ConM-'^BUor,  Shrimp 
Trawi"'.g  P^equiremer.;* 

AGENCY  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
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action:  Turtle  excluder  dervica 
exemption. 

SUMMARY:  NMFS  will  continue  to  allow 
30-minute  tow  times  as  an  alternative  to 
the  requirement  to  use  turtle  excluder 
devices  (TEDs)  by  shrimp  trawlers  in  a 
small  area  off  the  coast  of  North 
Carolina  until  August  15,  1993  N\if  S 
will  monitor  the  situation  to  ensure 
there  is  adequate  protection  for  sea 
turtles  in  this  area  when  tow-time  hmits 
are  allowed  m  lieu  of  TEDs  and  to 
determine  whether  algal  concentrations 
continue  to  make  TED  use 
impracticable 

EFFiCTlVE  DATES:  This  rule  is  effective 
from  lulv  13,  1993  through  August  15, 
1993 

ADDRESSES:  Comments  on  the 
collection-of-information  requirpmant  in 
this  action  should  be  directed  to  tne 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910,  Attention.  Phil  Williams, 
and  to  the  Office  of  IrJormation  and 
Rfegulatcry  Affairs,  OMB  Wa.shmgton, 
ex:  20503.  Attention  Desk  Officer  for 
NOA.\. 

FOfl  FURTHER  INF0RMATK3N  COMTACT: 
Phil  Wilhams,  National  Sea  Turtle 
Coordinator  i'30r  713-2319)  or  Charles 
A.  Oravetz,  Chief.  ProtetTled  Species 
Program,  Southeast  Region,  NMFS, 
(813/893-33661 

SUPPLEMENTARY  INFORMATION. 

Background 

In  regulations  published  May  17, 1993 
(58  FR  28793),  and  June  16.  1993  (58  FR 
33219),  N'MFS  allowed  limited  tow 
times  as  an  alternative  to  the 
requirement  to  u.se  TEDs  by  shrimp 
trawlers  in  a  small  area  off  the  coast  of 
North  Carolina  This  area  seasonally 
exhibits  hi^h  concentrat.ons  of  brown 
algae,  Diclyoptens  spp..  and  a  red  alga. 
Hal^fTnenia  sp  Shnmp  !:ve  within  the 
algae,  which  shr-.mpers  harvest.  Use  of 
TEDs  under  'hese  conditions  is 
impractical  because  they  clog  or  exclude 
a  large  portion  of  the  algae.  Limiting  tow 
times  to  30  minutes  allows  fishermen  to 
harvest  shrirr.p  efficiently  and  maintains 
adequate  protection  for  sea  turtles  that 
may  be  nesting  :n  this  area.  NMFS  will 
continue  to  mcnitor  the  situation  to 
ensure  there  is  adequate  protection  for 
sea  turtles  in  this  area  when  tow-time 
limits  are  allowed  in  lieu  of  TEDs  and 
to  determine  whether  algal 
concentrations  continue  to  make  TED 
use  impracticable 

The  Assistant  Administrator  for 
Fisheries,  NO.\A.  (Assistant 
Administrator)  has  determined  that 
immediate  action  is  necessary  to 
conserve  sea  turtles  pursuant  to  the 


regulations  at  50  CFR  227.72(e)(6).  The 
.Assistant  Administrator  has  also 
detennined  that  incidental  takings  of 
sea  turtles  during  shnmp  trawling  are 
unauthorized  unless  these  takings  are 
consistent  with  the  supplemental 
section  7  consultation  and  revised 
incidental  take  statement  prepared  by 
NMFSon  July  2.  1993 

Recent  Events 

The  Nort.h  Carolina  sea  turtle 
stranding  network  reported  that  nine  sea 
turtles  stranded  in  the  North  Carolina 
Restricted  Area  dunng  the  exemption 
period  of  May  12  through  lune  11,  1993. 
Consultation  under  section  7  of  the 
Endangered  Species  Act  (ESA)  was 
reinitiated  on  July  2,  1993  for  the 
continuation  of  this  TED  exemption. 
because  the  strandings  of  nine  sea 
turtles  may  represent  incidental  takings 
in  the  restricted  area  in  excess  of  those 
authorized  for  the  previous  exemption 
(April  1,  1993)  As  a  condition  to 
continuing  the  TED  exemption  m  the 
North  Carolina  Restricted  Area,  NMFS 
will  place  observers  on  shrimp  trawlers 
in  this  area  on  a  weekly  basis  during  the 
sea  turtle  nesting  season  (May  15 
through  August  15)  to  monitor  any 
incidental  capture  of  turtles  and  to 
monitor  environmental  conditions. 
NMFS  may  impose  more  stringent 
conservation  measures,  including  the 
use  of  TEDs,  if  it  is  determined  that 
turtles  are  not  adequately  protected  in 
the  restricted  area.  The  incidental  take 
level  was  increased  to  a  mortality  of  one 
Kemp's  ridley.  green,  hawksbill,  or 
leatherback  turtle,  or  ten  loggerhead 
turtles  during  the  nine  month 
exemption  period.  This  increased 
incidental  take  level  for  loggerheads 
reflects  the  annual  stranding  average  of 
26  loggerheads  in  this  area  even  when 
shrimpers  are  required  to  use  TEDs 

Dunng  the  most  recent  exemption 
period  of  Jime  11,  1993  through  July  12, 
1993.  two  loggerhead  turtles  stranded 
on  beaches  in  the  restricted  area  N'\fFS 
observers  reported  low  algae 
concentrations  and  no  observed  turtle 
captures  by  shrimpers  in  the  restricted 
area  during  two  observed  trips  on  June 
22  and  July  7.  1993.  Observations  and 
anecdotal  information  indicate  tliat 
about  half  of  the  shrimpers  in  the 
restricted  area  are  using  TEDs  instead  of 
30-minute  tow  times  because  the  algae 
concentration  does  not  clog  TEDs 
Aerial  surveys  by  the  North  Carolina 
Division  of  Jwlarine  Fisheries  (NCDMF) 
report  that  shrimping  effort  was  high  in 
tlie  exemption  area,  with  10  to  15 
trawlers  observed  each  day  in  restricted 
area  inshore  or  nearshore  waters  during 
the  late  afternoon  and  early  morning 
hours.  Only  13  vessels  are  currently 


registered  to  use  tow  Umes  instead  of 
TEDs  in  the  restricted  area;  last  year  a 
total  of  40  vessels  registered  to  use  tow 
times,  in  17  hours  of  enforcement 
observation  between  June  11  and  July  9. 
1993,  all  m.onitored  vessels  either 
compl,  .d  with  tow-time  limitations  or 
used  TEDs.  NCDMF  also  reported  that 
gillnet  aaivity  is  very  low  in  the 
restricted  area,  although  increased  turtle 
captures  in  untended  gillnets  have  been 
observed 

NMFS  has  determined  that  the 
environmental  conditions  in  the 
restricted  area  may  render  TED-use 
impracticable  in  the  next  month,  While 
algae  levels  have  been  low  this  year, 
NMFS  expects  that  the  algae  will 
incxease.  Therefore,  the  Assistant 
Administrator  extends  the  authorization 
to  use  restricted  tow  times  previously 
issued  on  May  12,  1993  (58  FR  28793, 
May  17,  1993)  and  June  11,  1993  (58  FR 
33219,  June  16.  1993)  as  an  alternative 
to  the  requirement  to  use  TEDs  in  the 
North  Carolina  restricted  area. 
Specifically,  all  shrimp  trawlers  in  the 
North  Carolina  resti-icted  area  are 
authorized,  as  an  alternative  to  the 
othenvise  required  use  of  TEDs.  to  limit 
tow  times  to  30  minutes  until  August 
15.  1993. 

This  action  provides  shrimpers  in  the 
North  Carolina  restricted  area  with 
immediate  relief  from  having  to  comply 
with  the  TED-use  requirem.ent,  while 
comments  are  being  considered  on  a 
proposed  rule,  published  at  58  FR  30007 
(May  25,  1993).  that  would  amend  50 
CFR  parts  217  and  227  to  provide 
perm.anent  relief.  The  tow-time  limit 
and  other  requirem.ents  imposed  by  this 
action  will  provide  adequate  protection 
for  endangered  and  threatened  sea 
turtles  in  the  North  Carol. na  restricted 
area. 

Sea  Turtle  Conservation  Measures 

The  sea  turtle  conservation  measures 
published  at  58  FR  28793  (May  17, 
1993)  are  extended  here  for  another  30 
days  The  owner  or  operator  of  a  shrimp 
trawler  trawling  in  the  North  Carolina 
restricted  area  must  register  with  the 
Director,  Southeast  Region,  NMFS,  by 
telephoning  813/893-3141.  Information 
required  for  registering  is  described  in 
the  previous  exemptions,  Shrimp 
trawlers  in  the  restricted  area  must 
restrict  tow  times  to  30  minutes  or  less 
when  tow  times  are  used  as  an 
alterr,ative  to  the  requirement  to  use 
TEDs.  Tow  times  are  measured  from  the 
time  that  the  trawl  door  enters  the  water 
until  it  is  removed  from  the  water.  For 
a  trawl  that  is  not  attached  to  a  door,  the 
tow  time  is  measured  from  the  time  the 
codend  enters  the  water  until  it  is 
removed  from  the  water. 
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Gassification 

The  Assistant  Adrr.inistrat:!:  h.'s 
determined  that  ihis  action  ii  neressa-v 
to  provide  relief  from  an  ur.prat.iicftl 
TED-use  requirement,  while  prov;,dr>t 
adequate  protertion  for  listHd  sea 
'..-rties,  and  while  comments  are  be'.n»5 
considered  for  the  permanent  rule  tha* 
would  amend  50  CFR  parts  217  and  2'^' 
\<i  allow  for  a  permanent  tow-tune 
allowance  in  the  North  Carolina 
restricted  area  It  is  anticipated  thot  :^.\< 
action  wiii  be  extended  fur  one 
aduitionai  30-day  period  to  allow 
completion  of  the  permanent 
rjiemaking.  This  action  is  corisisten; 
with  'die  ESA  and  other  applicable  law 
This  action  does  not  require  a  reguiat-s- 
impact  analysis  under  E.O.  12291 
because  it  is  not  a  maior  nile  BtHa^.s.; 
neither  setition  .553  of  the 
Administrative  Procedure  Act  s  AP.M 
nor  any  other  law  requires  that  genera. 
notice  of  proposed  rulemaking  be 
publ..>hed  for  this  action,  under  .sectio; 
B03(b]  of  liie  Regulatory  Flexibility  Act. 


^     H    1  --•  ^sments 
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1^  >  i.;gestions  for 


\N'r  S  /.-,d  CMH  ;v^-  ADDRESSES 

The  Assistant  Adnanistrator. 
pursuant  to  section  553(b)(B)  of  the 
APA,  Bnds  there  is  good  cause  to  extend 
this  exemption  on  an  immediate  basis 
and  that  it  is  impracticable  and  contrary 
to  the  pubhc  interest  to  provide  advance 
notice  and  opportunity  for  comment 
Failure  to  implement  temp     v 
measures  would  result  in  fisiiernien  not 
being  able  to  catch  shrimp  as  efficiently 
as  possible  ;:  *':o  North  Car-  :  .'.a 
restricted  area,  wnile  still  protect.ag 
endangered  and  threatened  sea  turtles. 
Because  this  action  relieves  a  restriction 
(the  requirement  to  use  TEDs),  under 
section  553(d)(1)  of  the  APA.  this  rule 
is  being  made  immediately  effective. 

Dated:  lulv  13, 1993. 

Program  \'        -     "nf  Officer,  National 
Marine  Fi.^       » >      .-vjce.  National  Oceanic 
and  Atmospheric  Administration. 
tirp  n^  o^--'coo4  Filed  r-13-93i  4:56  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  92-CE-59-AD1 

Airworthiness  Directives:  Twin 
Commander  Aircraft  Corporation  500, 
520, 560,  680,  681,  685,  690,  695,  and 
720  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  Toiemaking 

(NTRM) 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(.ADJ  that  would  apply  to  Twin 
Commander  Aircraft  Corporation  (Twin 
Commander)  500.  520.  560,  680,  681, 
685.  690.  695.  and  720  series  airplanes. 
The  proposed  action  would  require 
inspecting  the  flap  system  for  cables 
w>th  broiten  wires  or  pulleys  with  worn 
cable  clips,  replacing  any  damaged 
parts,  and  replacing  the  master  pulley 
with  a  new  part  of  improved  design. 
The  Federal  Aviation  Administration 
(F.AA]  has  received  reports  of  cable 
fatigue,  particularly  the  master  pulley 
cable,  on  several  of  the  affected 
airplanes  The  actions  speciF.ed  by  the 
proposed  .\D  are  intended  to  prevent 
flap  system  failure,  which  could  result 
in  loss  of  control  of  the  airplane. 
DATIS:  Comments  must  be  received  on 
or  before  September  29.  1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention  Rules  Docket  No-  92-CE~59- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoun  64106  Comments 
may  be  inspected  at  this  location 
between  Bam.  and  4pm,.  Monday 
through  Friday,  holiday's  excepted 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Twin  Commander  Aircraft  Corporation, 
19003  59th  Drive.  NT..  Arlington, 
Washington  98223,  This  information 
also  may  be  examined  at  the  Rules 
Dociiet  at  the  address  above 


FOfl  FURTHER  INFORMATION  CONTACT:  Mr 
Mixe  Fasion.  Aerospace  Engineer.  FAJ^. 
Northwest  Mountain  Region.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056:  Tel^'phone  (206)  22''-2594. 

SUPPLEMENTARY  INFORMATION: 

Commenti  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  m  triplicate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  com.ments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  FA^^-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.AlA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-5^AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofVPRMs 

.^ny  pfirson  may  obtain  a  copy  of  this 
NTR.M  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  92-CE-59-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  flap 
system  cable  fatigue,  particularly  the 
master  pulley  cable,  on  several  Twin 
Commander  500,  520.  560,  680,  681, 
685,  690,  695,  and  720  series  airplanes. 
The  master  pulley  is  located  on  the  left 
side  of  the  fuselage  and  is  attached  to 


the  fiap  actuator.  Investigation  of  one  cf 
the  affected  airplanes  has  revealed  that 
the  groove  of  the  master  pulley  is  too 
narrow  for  the  cable,  which  forces  the 
cable  to  ride  on  the  sides  of  the  groc\e 
instead  of  Lhe  bottom  cf  the  groove.  This 
condition  accelerates  cable  fatigue. 
Further  review  shows  that  the  master 
pulley  groove  dim.ension  is  in  error 
throughout  the  whole  fleet. 

Review  of  drawings  that  affect  ail 
pulleys  in  the  cable  flap  drive  system 
reveals  that  the  only  groove  dimensions 
in  error  are  those  of  the  master  pulley. 
However,  one  slave  pulley  that  was 
inspected  in  the  field  was  found  to 
contain  incorrect  groove  width  In 
addition,  two  outboard  flap  pulleys 
were  rubbing  on  their  mounting 
brackets  on  the  airplane  investigated, 
and  the  pulley  clip  that  retains  the  cable 
was  almost  completely  worn 

Twin  Commander  has  issued  Service 
Bulletin  (SB)  No.  210,  dated  February  1, 
1991,  which  specifies  procedures  for  (1) 
inspecting  the  fiap  system  for  cables 
with  broken  wires  and  pulleys  with 
worn  clips;  and  (2)  replacing  the  flap 
masier  pulley  with  a  new  part  of 
improved  design. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  flap  system  failure,  which  could 
result  in  loss  of  control  of  the  airplane 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Twin  Commander  500. 
520,  560.  680.  681,  685,  690,  695,  and 
720  series  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
inspecting  the  flap  system  for  cables 
with  broken  wires  and  pulleys  with 
worn  clips;  replacing  any  damaged 
parts,  and  replacing  the  master  pulley 
with  a  new  part  of  improved  design. 
The  proposed  actions  would  be 
accomplished  in  accordance  with  the 
service  bulletin  described  above. 

The  FAA  estimates  that  1,860 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  25  workhours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour.  Parts 
cost  approximately  $600  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
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cptrators  is  estimated  to  ixi  $3.6"3.5fW 
These  figures  take  into  account  that 
r  ,r!a  of  the  affected  ai'plane  operators 
have  accomplished  the  proposed 
fl'tians 

The  regulations  proposed  h8rt=;n 
would  net  have  substantia!  dirwct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenimeht  and 
the  States,  or  on  the  distribution  of 
power  and  responsibih'aes  aniong  the 
various  levels  of  government.  There'. -rf. 
in  accordanc*  with  Executive  Order 
12612,  it  is  determined  that  trns 
proposal  would  not  have  sufncioij' 
federalism  implications  to  warrant  the 
p-*'paration  of  a  Federalism  Assessment. 

F;,f  the  reasons  disc:uss«d  above,  I 
certify  that  this  action  (Ij  is  not  a    nicjur 
rule"  under  Executive  Order  12291    is, 
i.s  not  a  "significant  rule"  under  DCJT 
Rt-gulatcrv  Policies  and  Procedures  (44 
FR'ii034;  Febrjar\  26.  1979);  and  (3i  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  ne^jalive 
on  a  substantial  number  of  sniali  entities 
i;",'Jvr  the  crnena  of  the  Reginat.jry 
I  :ex;bihty  Act.  A  copy  of  the  draft 
rf-guiator>'  evaluation  preparwd  ;.jr  :':  is 
a  tion  has  been  placed  m  ;ae  R^.les 
Docket  A  copy  of  i'  m.ay  bu  obl.m'  c  h, 
contacting  the  Rules  Dotiet  at  fie 
location  provided  under  the  caption 
ADDRESSES. 

I  Si  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 

safety   Safetv 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
a  itnonty  delegated  to  me  by  the 
,*. dr^.inist'-ator,  the  Federal  Avit'ion 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Avsaiion 
Regulations  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  autlionty  citation  for  [lart  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354;ci,  142) 
a.id  1423.  49  L'.S.C.  136i;g).8nd  14  CFR 
n  89 

139.13     [AMENDED] 

2  Seclion  39.13  is  amended  by 
adding  the  following  new  airworthiness 

dirwctive: 

Twin  Commander  Aircraf)  Corporation: 

Dcxnet  No  92-CE-59-AD. 
Applu  ability  Models  500,  500A,  500B, 
500S,  50CU.  520,  560.  560A  560E,  560F,  680. 
680E  680F,  680FL.  680FL(P),  680FP,  680T, 
6S0V,  680W,  681,  685.  690,  690A,  6W)B 
690C.  690D.  695,  695A,  695B.  and  720 
airp.ianes  (all  serial  numbers),  certificated  in 
a.iy  categon-: 


Compliance:  Required  within  the  next  fO 
hours  time- in-service  after  the  effective  d«iH 
of  this  AD,  unless  Bireadv  arujmphsbed. 

To  pre\'ent  flap  systenj  fanure,  which 
could  result  In  loss  of  control  of  the  airplane 
accomplish  the  following: 

(a)  Visually  inspect  the  flap  system  for 
cables  with  broken  wires  or  pulleys  with 
wnm  cable  clips  in  accordance  with  the 
*.f  complishment  Instructions  section  of 

win  Commander  Service  Bulletin  (.SB)  No 
:iO,  dated  February  1, 1991.  Prior  to  further 
fight,  replace  any  damaged  parts. 

(b)  Replace  the  master  cable  pulley-  with  a 
new  part  of  improved  design  In  acccrdanro 
with  the  Accomplishment  Instructicns 
ipction  of  Twin  Commander  SB  No.  210, 
dated  February  1. 1991.  The  applicable 
master  cable  pulley  part  numbers  are 
referenced  in  Table  I  of  Twin  Commander  SB 
No.  210. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  the  airplane  to  a  location  whr<re  the 
requirements  of  this  AD  can  be 
accomplished. 

Id)  An  alternative  method  of  com;  liance  or 
adjustmen!  of  the  compliance  time  that 
provides  an  equivalent  level  of  safe'/  may  be 
approved  by  the  Manager,  Seattle  A.-xraft 
Certification  Offu  !    F\a  Northwest 
Mountain  Regior:,    ■  m:"  :  l.,nd  Avenue  SW., 
R":i,or,,  V>as.-.-.n^-,.-  'J H-,r: 5-4056.  The 
request  shali  tx"  tD-^-var;:;.  d  'hrough  an 
appropriate  F.\A  Vd.i  *p.'.on  e  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Seattle  Aircraft  Certification 
Office,  FAA.  NortJiwest  Mountain  Region. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  5><>8ttle  Airrra'^ 
Certification  OfPcp  F.\A,  N  inhwesf 
Mountain  Refci'm 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  refprred 
to  herein  upon  nxiuust  to  the  Tv*-,n 

Commander  Aircraft  Corp<.)rat.iin    '  ^)0C3  5&th 
Drive.  NE.,  Ari.nKtnn,  Washi-^jtrirs  98223;  or 
may  examint'  '.f:  '■  '3'H~iirp.er. '  ai  She  FAA, 
Cfntral  Re>i:iir,   ()f*\(v  of  !,hs"  .*ssistant  Chief 
Counsel,  room  1558.  bOl  E  l^ih  Srreet, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on  July  12, 
1993 
John  R  Colomy. 

Ai  ung  Mor.ngT  SrrnH  Airplane  Directorate, 

Aircraft  Cen-/ica'ion  Servicf 

:  FR  Dix   9 :'<- 1  ^ 01 0  F : : H ,:i  •  ..  T  (>-- Q 3   H  4$  am) 
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TEFARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FoDd  and  Drug  Acminiit,r.Bt'on 

21  CFR  Pact  3SC: 

i:H:'Ct»!  Ho    78N--^'X>:-4i 

Ap*iD«.-s.p!r8nt  Drug  products  tor  Ovtf- 
t:>'#'Courter  Hurnan  'Jr>*   Reou«st  for 
Comment 8    Eiteoston  o*  Comme'^i 
Fencd 


Y;  Food  and  Drug  Admiiustration, 


:nc 


ACTION:  Request  for  comments; 
extension  of  comment  p>eriod. 

S^fttutay;  The  Food  and  Drug 
A  .:;.     .siration  (FDA)  is  extending  to 
September  20, 1993,  the  period  for 
submission  of  comments  on  two  citizen 
petitions  (and  a  comment  that  disagreed 
with  one  of  the  petitions)  requesting 
that  the  rulemaking  for  over-the-counter 
(OTC)  antiperspirant  drug  products  be 
reopened  to  include  new  information  on 
aluminum  compounds  used  in  these 
products  (58  FR  15452,  March  23. 1993). 
FDA  is  taking  this  action  in  response  to 
a  request  to  extend  the  comment  period 
for  an  additional  60  days  to  allow  more 
time  to  assess  references  provided 
subsequent  to  the  submission  of  one  of 
the  citizen  petitions. 
DATES:  Written  comments  by  September 
20, 1993. 

AOOftESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857 

POR  FUBT>^Efl  iNF:0RI«1,*TK>N  CONTACT: 

William  L.  Gutjertson.  C-enter  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-295-8000. 

suPPLEMf  NTApy  INFORMATIOH:  In  the 
1  eder&l  RegiMer  ^:  .March  23, 1993  (58 
FR  15452),  FDA  announced  an 
opportunity  for  public  comment  on  two 
citizen  petitions  and  a  response  that 
disagreed  with  one  of  the  petitions.  The 
petitions  and  response  concerned  issues 
related  to  the  safety  of  aluminum- 
containing  and  aluminum  zirconium- 
containing  antiperspirant  drug  products. 
The  agency  requested  public  comments 
in  an  effort  to  determine  whether  further 
study  should  be  required  to  assess  the 
safety  of  aluminum  antiperspirants 
before  issuing  a  Rnal  rule  for  OTC 
antiperspirant  drug  products.  Interested 
persons  were  given  until  July  21. 1993. 
to  submit  comments. 
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On  June  7,  1993,  the  Cosmetic, 
Ta;ie'r\',  and  Fragrance  Association 
(CTFAJ,  a  trade  association  representing 
the  personal  care  products  industry, 
requested  a  60-day  extension  of  the 
comrr.en*  period  to  allow  adequate  time 
to  assess  one  of  the  citizen  petitions. 
CTr  A  pointed  out  that  citations  for 
numerous  references  in  the  petition 
[Ref  1)  were  no*  submitted  to  the 
Dockets  Management  Branrii  until  May 
7.  1993  (Ref.  2).  and  that  members  of  the 
public  could  not  adequately  assess  and 
attempt  to  reply  to  the  petition  until  that 
date  Copies  of  the  references  were 
subsequently  provided  on  May  14,  1993 
iRef  3). 

FDA  has  carefully  considered  the 
request  and  concurs  that  some  reference 
citations  were  not  available  until  May  7, 
1993  The  agency  believes  that 
additional  time  for  comment  is  in  the 
public  interest  and  will  allow  for  more 
useful  comments  to  be  developed.  Thus, 
the  agency  considers  an  extension  of  the 
comment  period  for  60  days  to  be 
appropriate 

Interested  persons  may,  on  or  before 
September  20,  1993,  submit  to  the 
Docxets  Management  Branch  (address 
above)  wTitten  comments  regarding 
these  petitions  and  the  comment  on  one 
petition.  Tnree  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  m  brackets  in  the 
heading  of  this  document  and  may  be 
accom.panied  by  a  supporting 
memorandum  or  brief.  Received 
comments  may  be  seen  m  t.^ie  office 
above  between  9  am.  and  4  p.m.. 
Monday  through  Friday. 

References  ' 

(1)  C.tizer.  Petition  CP3.  Docket  No.  78N- 
0O64  Dockets  Management  Branch, 

(2;  CorrjT-er.t  LETie.  Docket  No.  78N- 
0064.  Dockets  Management  Branch. 
(3)  Comment  SUP2,  Do.;ket  No.  78N-0064. 

Dockets  Mar.agemer.t  Branch. 

Da-ed  July  9,  1393 
Michael  R.  Tiylor, 
Dffputy  Commissicner  for  Policy. 
!FR  Doc  93-16981  Filed  7-16-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearm* 

27CFR  Pari? 

[Notic«  No  774,  B(.  Notice  No,  771] 

RIN  15t2-AA55 

Standard  of  Identify  for  Mait  Liquor 

{91F-026P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACDON:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period 

SUMMARY:  This  document  extends  the 
comment  period  for  Notice  No.  771,  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  published  in  the  Federal 
Register  on  April  19, 1993.  In  Notice 
No.  771,  ATF  announced  it  is 
considering  amending  regulations 
issued  under  the  Federal  Alcohol 
Administration  Act  (FAA  Act)  to 
provide  a  standard  of  identity  for  malt 
liquor.  Currently,  regulations  under  the 
FAA  Act  do  not  set  forth  a  standard  of 
identity  for  malt  liquor,  or  for  any  other 
malt  beverage  product.  This  advance 
notice  o£  proposed  rulemaking  is  in 
response  to  a  petition  from  a  coalition 
of  consumer  groups  seeking  to  establish 
a  deRnite  standard  of  identity  .^o:  malt 
liquor. 

DATES:  Written  comments  must  be 
received  by  September  17,  1993 
ADDRESSES:  Send  written  com.ments  to 
Chief,  Wine  and  Beer  Branch.  Bureau  of 
Alcohol,  Tobacco  and  Firearm.s  P  0 
Box  50221,  Washington,  DC  20091- 
0221:  ATTN:  Notice  No.  771 

POR  FURTHER  INFORMATtON  CONTACT; 

Charles  N.  Dacon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226, 
telephone  (202)927-8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  19,  1993,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms 
published  Notice  No  771,  an  advance 
notice  of  proposed  rulem.aking  in  the 
Federal  Register  (58  FR  21126),  ATF 
requested  the  public  to  com.ment  on 
specific  questions  relating  to  the 
standards  of  identity  for  malt  beverages. 
The  questions  are  as  follows 

(1)  Should  ATF  consider  establishing 
a  standard  of  identity  for  malt  liquor?  If 
so,  what  if  any  factors  relating  to 
production,  ingredients,  alcoholic 
content,  or  other  factors  should  be 
included  in  a  standard  of  identitv  which 


would  differentiate  malt  liquor  from 
other  malt  beverages? 

(2)  Based  on  trade  and  consumier 
understanding  of  malt  liquor,  should  a 
standard  of  identity  for  malt  liquor 
contain  a  ma.ximum  or  a  minimum. 
alcohol  content? 

(3)  If  ATF  were  to  consider 
establishing  a  standard  of  identity  for 
malt  liquor,  should  it  also  consider 
establishing  standards  of  identity  for 
other  classes  and  types  of  malt 
beverages  m  order  to  differentiate 
between  the  several  classes  aiid  types, 
including  beer,  lager  beer,  ale,  porter, 
stout,  and  so  forth'  Should  alcoholic 
content  be  considered  as  a  factor  in  any 
such  standards  of  identity? 

(4)  Is  the  term  "liquor"  in  "malt 
liquor"  deceptive  or  inappropriate? 
Should  ATT"  allow  continued  use  of  the 
term  "malt  liquor"  for  labeling  malt 
beverages,  or  should  ATF  propose  to 
eliminate  its  use  in  labeling  fermented 
malt  beverages? 

The  comment  period  for  Notice  No. 
771  was  scheduled  to  close  on  July  19, 
1993.  Prior  to  Lhe  end  of  the  comment 
period  ATF  received  a  request  for  an 
extension  cf  the  comment  period.  This 
request  was  submitted  by  the  National 
Association  of  Beverage  Im-porters,  Inc. 
(NABI).  Due  to  the  complexity  of  the 
issues  raised  in  Notice  No.  771,  an 
extension  of  an  additional  60  days  was 
requested. 

In  consideration  of  the  request,  ATF 
has  determined  that  in  addition  to  the 
90  days  already  allowed,  an  extension  cf 
an  additional  60  days  is  appropriate. 
Therefore,  the  comment  period  for 
Notice  No.  771  will  be  extended  until 
September  17,  1993. 

Drafting  Information 

The  principal  author  of  this  document 
is  Angela  R.  Shanks,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  7 

Advertising.  Beer,  Consumer 
protection.  Customs  duties  and 
inspection,  Imports,  Labeling. 

Authority:  This  notice  is  issued  under  the 
authority  in  27  U.S.C.  205, 

Signed:  )uly  12,  1993. 
Stephen  E.  Higgins. 
Director 

!FR  Doc.  93-17035  Filed  7-16-93;  8  45  am! 
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27  CFR  Part  7 

[Notice  No.  775;  R«:  Notlcst  No.  772] 

RIN  1512-AB17 

Alcoholic  Content  Labeling  for  Malt 
Beverages 

AGENCY:  Burea..  of  AicohQi.  Tuba{.x.o 
a.nd  Firearms  EATF).  Department  cf  th.- 
Treasury'. 

ACTION:  Notice  of  proposed  rulemaking; 
Hvtension  of  comment  period. 

SUMMARY:  This  document  extends  the 
'.icjir.ment  period  for  Notice  No  7~2,  a 
notirt)  of  proposed  rulemaking  (NTF_M; 
published  in  the  Federal  Register  on 
.■\pnl  19.  1993.  .Notice  No.  772  sulu.i's 
comment  on  an  interim  nile  p€rmitt;r^g 
the  optional  statement  on  a  malt 
^leverage  label  of  the  alcoholic  coiUent. 
Specifically,  that  notice  requestj-d 
Lom.T-ients  regarding  the  form  of  the 
statement,  type  size  and  so  forth,  ATF 
I. as  received  a  request  to  extend  the 
comment  period  in  order  to  pruv.de 
sufficient  time  for  .=ill  interested  pftrt.t^s 
to  respond  to  the  issues  addresst-d  m  the 
NPRM. 

DATES:  Written  comments  muM  ;>e 
t-eceived  on  or  before  September  17, 
1993 

ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch.  Bur??a')  of 
.Mcohoi.  Tobacco  and  Firearms.  F  O 
Box  50221,  Washington,  DC  :0(,i9i- 
0221:  ATTN  Notice  No  772 
FOR  FURTHER  INFORMATKW  CONTACT: 
Charles  Bacon,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226. 
telephone  (202)  927-8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  19,  1993,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF; 
published  T  D,  ATF-339  m  the  Federal 
Register  (58  FR  21228)  This  interim 
rule  permits  opt'ona!  statements  of 
alcoholi'"  content  on  labels  of  malt 
beverages.  Concurrently.  ATF  published 
Notice  No.  772,  Apnl  19.  1993  (58  FR 
21233)  which  solicits  comments  on  the 
labeling  requirements  in  that  interin: 
rJe 

ATF  is  interested  in  receiving 
comments  concerning  the  specific 
guidelines  contained  in  the  interim  rLie 
.'\TF  invites  comments  addres.sed  to 
The  manner  of  stating  alcoholic  content 
on  malt  beverage  labels,  whether  other 
methods  such  as  a  range  of  alcoholic 
content,  or  maximums  or  minimums 
should  be  permitted;  the  tolerances 
provided  from  the  stated  alcoholic 
content,  the  maximum  and  minimum 


type  size  requirements,  whether  spw  ific 
restrictions  stiou»d  be  .m posed  oi.  the 
placement  of  alcoholic  ccn:«ni 
.■itatements,  wheiher  ai 


(..(, 


statements  siK.'u.d  be  rwiuirecl  t(>  HiV'^iar 
m  con:uni;tion  w:!h  mandatory 


in  format,  or; 

.  whe 

;her  .A" 

T  should 

consider  mak.ng 

t.':e  >trt! 

t-Tients  of 

6  If:  oh  oi  If  n 

lU'^evA 

rn  a  n,  c , 

:;:;'\  label 

i:;forn"  (it. ::,>.': 

!i:i  til 

e  tu;u."» 

hi;  a  whether 

the  numbf- 

''.  ■ ,  *i ... 

h  statem.ents  on  a 

label  shoa.. 

:   'i*r   . 

.T. ;  *  e  u  '*: 

V  'emulation. 

The  :  '-r- 

"i-rA  p>jr:(>(i  ' 

c'  N  »tice  No. 

"72  w ;!,!:•  Sf  r 

'-  V .   > 

ll  *,■,  ;■ 

^^'  c;:  July  19, 

i'^q-1  P--'T 

10  tne 

erivd  1,  ; 

he  comment 

•period  A'Tf  '«(  eivec  a  request  for  an 
exte-'s;-,in  ;,■:  \'.]f-  c-om:n"rt  period.  This 
reqLie*;:  v^'-s:;  sut"'nr''!!i<'S  '.  \  .he  National 
A,.So;-;s!.':;':,  ri'.  rtfn>--;(>.»-  ;  ': -i'.,irters,  InC. 
(NABI)  Due  to  iiie  coniplex.ty  of  the 
issues  raised  in  Notice  No  772.  an 
extension  of  an  additional  60  days  was 
requested. 

ki  consideration  of  the  request,  ATF 
has  determined  that  an  extension  of  an 
additional  60  days  is  appropriate. 
Therefore,  the  comment  period  for 
Notice  No.  772  will  be  extended  until 
September  17,  1993. 

Drafting  Inf miction 

The  principal  author  of  this  document 
is  Angela  R.  Shanks,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 

Firearms. 

List  of  Subjects  in  27  CFR  Part  7 

Advertising.  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports,  Labeling. 

Authority;  This  notice  is  issued  under  the 

authority  in  27  U  S  C.  205. 

Sisped:  July  12. 1993. 
Stephet)  E.  Higgins, 

Director 

[PR  Doc  93-1 7036  Filed  7-16-93;  8:45  am] 
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DEPARTMENT  OF  THE  iNTERiOR 

Office  of  Surface  Mtnirg  RcciBtnatson 
and  Enforcement 

30  CFR  Part  913 

Illinois  Abandoned  Min«  L«nd 
Reclamation  Plan 

AGENCY:  Office  of  Surfa.  e  *A.i)im 

Reclamation  ano  Enfo';'e:'-,p'it  tOiM), 

Interior 

ACTION:  Propc-ed  rule 

SUMMARY:  OSM  l^  announcing  receipt  of 
a  proposed  amendment  to  the  Illinois 
Abandoned  Mine  Land  Ret  lamation 
Plan  (hereinafter  referrwi  to  as  the 
Illinois  AMLR  Plan)  undfr  the  Surface 


M:n;nK  C/,)rtrol  and  Rsh  -nmation  Act  of 
la 77  ;SMCR.Ai 

The  profKiM-'d  a:'iendinent  was 
;n:tiete(1  i,v  I.,.;'-,r:.s  and  pertains  to 
:-f-v,<>i:':!ris  Ji.  j.'.h  ,*!,;  o;,doned  Mined 
Lands  am:  >v -.in:  Reclamation  Act  (State 
Act),  a  1   .      1  J20/1.01-3.08  (Formeriy 
111.  R^v      -f*  ,  1991.  ch.  96  1/2.  pars. 
8001.ul-tju03.08),  and  to  revisions  to 
Illinois'  regulations  at  title  62.  Illinois 
Administrative  Code  (lAC).  part  2501. 
This  document  sets  forth  uie  times 
and  locations  that  the  Illinois  AMLR 
Plan  and  proposed  amendment  to  that 
Flan  are  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  August 
18. 1993.  If  requested,  a  public  bearing 
on  the  proposed  amendment  will  be 
held  at  1  p.m.  on  August  13,  1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  August  3, 1993. 
A00AE8SES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  F.  Fulton.  Director,  Spring&eld 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Illinois  AMLR  Plan,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  hoUdays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Springfield  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Springfield  Field 
Office,  511  West  Capitol,  suite  202. 
Springfield,  Illinois  62704. 
Telephone:  (217)  492-4495 
Illinois  Abandoned  Mined  Lands 
Reclamation  Council.  928  South 
Spring  Street,  Springfield,  Illinois 
62704,  Telephone:  (217)  782-0588 
FOR  FURTHER  INFORMAL  on  COffTACT: 
James  F.  Fult.  :.  i  ..w     r,  Springfield 
Field  Office;  (217)  492-4495. 

SUPPLEMENTARY  INFO^U,*  "i-OK. 

,i    Ba(  k ground 

iiiie  i\     ;  'MCrL\  established  an 
Abandon*-  i  N'.  :  e  Land  Reclamation 
(AMLR)  program  for  the  purposes  of 
reclaiming  and  restoring  lands  end 
water  resources  adversely  affected  by 
past  r  !  ■  >  c  T!;  i  s  program  is  funded  by 
a  recih::  ;)t       ft^e  imposed  upon  the 

[iroduction  of  coal.  As  enacted  in  1977, 
ands  and  waters  ehgible  for 
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reclamation  were  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclair.at.on  status 
prior  to  Aug'jst  3,  1977,  and  for  which 
there  was  no  continuing  rscla.'natujr. 
responsibility  under  Stats  or  Federa! 
law.  The  ANfL  Reclamation  Act  of  1990 
(Pub.  L.  101-508,  Title  VI.  Subtitle  A, 
Nov  5,  1990.  effective  Oct   1,  1991) 
amended  SMCR.\,  30  U  S.C.  1231  et 
seq  .  to  provide  changes  in  the  eligibility 
of  project  sites  for  .AML  expenditures 
Title  IV  of  SMCR.A  now  providds  for 
reclamation  of  certain  mine  sites  whore 
the  mining  occurred  after  August  3. 
1977  These  include  interim  program 
sites  where  bond  forfeiture  proceeds 
were  insufficient  fcr  adequate 
reclamation  and  sites  affected  any  time 
between  August  4,  197"".  and  November 
5,  1990,  for  which  there  were 
insufficient  f'unds  for  adequate 
reclamation  due  to  Lne  insolvency  of  the 
bond  surety.  Title  IV  provides  that  a 
State  with  an  approved  AMLR  program 
has  the  responsibility  and  primaiy 
authority  to  implement  the  program. 

The  Secretarv  of  the  Interior  approved 
the  Illinois  .AMLR  Plan  on  June  1. 1982. 
Information  per*inenf  to  the  general 
background  of  the  Ihmois  .\MLRPlan 
submission,  as  well  as  the  Secretary's 
findings  and  the  disposition  of 
comments  can  be  found  in  the  June  1, 
1982.  Federal  Register  (47  FR  23883). 
Subsequent  actons  ccnceming  plan 


t.ri 


ed  at  30  CFR 


amendments  are 

913  25 

The  Secretary  adopted  regulations  at 
30  CFR  part  884  that  specify  the  content 
requirements  of  a  State  reclamation  plan 

and  the  criteria  for  plan  approval.  The 
regulations  provide  that  a  State  may 
submit  to  the  Director  proposed 
amendments  or  revisions  to  the 
approved  reclamation  plan,  if  the 
amendments  or  revisions  change  the 
scope  of  ma)or  policies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  m  30  CFR  884.14  in 
approving  or  disapproving  an 
amendment  or  revision. 

II.  Discussion  of  Proposed  .Amendment 

By  letter  dated  luly  2.  1993 
(.Administrative  Record  .No.  IL-600- 
.AML),  the  Illinois  Abandoned  Mine 
Lands  Recla.mation  Counai  (Council) 
submitted  a  proposed  amendment  to  the 
Illinois  .ANILR  Plan  on  its  own 
initiative,  as  provided  for  by  30  CFR 
884,15,  Illinois  revised  section  2,11  of 
the  State  Act  added  new  section  2.12  to 
the  State  .Act,  and  added  new  section 
2501.37  to  the  Council's  regulations  at 
62  lAC  part  2501 


(1)  Section  2.11    Non-Coal  Reclamation 

The  revision  to  section  2  11  will  be 
enacted  through  Illinois  Senate  Bill  (SB) 
832.  SB-632  passed  both  cham.bers  of 
the  Illinois  General  Assembly  and  is 
awaiting  signature  by  the  Illinois 
Governor.  The  revision  to  section  2  11 
extends  the  Council's  authority  from 
August  14.  1994,  to  August  31,  1999.  for 
making  non-coal  reclamation 
expenditures. 

(2)  Section  2.12    Statement  of 
Reclamation 

New  section  2,12  was  enacted, 
effective  September  9. 1991,  to  provide 
public  notice  of  reclamation  completed 
by  the  Council.  The  full  text  of  this  new- 
section  reads  "Statement  of 
Reclamation.  Following  reclamation,  the 
Council  shall  file  a  Notice  of 
Reclamation  in  the  office  of  the 
Recorder  in  the  county  in  which  the 
reclaimed  land  lies.  Tne  Notice  of 
Reclamation  shall  identify  the  land 
reclaimed,  the  adverse  effects  of  past 
mining  on  the  land,  and  briefly  describe 
the  reclamation.  The  Notice  of 
Reclamation  shall  serve  as  perpetual 
notice  to  all  concerned  that  the  land  has 
been  rained  and  reclaimed,  and  prcMde 
that  further  information  may  be 
obtained  by  contacting  the  Council  This 
Section  shall  apply  to  all  lands  where 
reclamation  is  completed  after  July  1 . 
1991." 

(3)  62  lAC  2501.37    Notice  of 
Reclamation 

New  section  2501.37  was  adopted, 
effective  May  26, 1992,  to  implement 
section  2.12  of  the  State  Act.  Subsection 
(a)  includes  all  the  language  in  section 
2.12  of  the  State  Act  with  the  exception 
of  the  last  sentence,  subsection  (b) 
specifies  the  conditions  for  which 
Notices  of  Reclamatirn  shall  be  filed, 
and  subsections  (c)  and  id)  specify  the 
conditions  for  which  Notices  of 
Reclamation  shall  not  be  filed. 

Ill  Public  Comment  Procedures 

In  accordance  with  the  provisioiis  of 
30  CFR  884.14,  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Illinois  satisfies  the 
applicable  requirements  of  30  CFR 
884.14  for  the  approval  of  State 
reclamation  plan  amendments.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Illinois  AMLR  Plan. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recom.mendations 
Comments  received  after  the  time 


indicated  under  "DATES"  or  at  locations 
other  than  the  OSM  Springfield  Field 
Office  will  not  necessarily  be 
considered  and  included  in  the 
Adm.inistrative  Record  for  the  final 
rulemaking 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  Usted  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p. m   on 
August  3,  1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held 

Filing  of  a  written  statement  at  the 
ti.me  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
f>rheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
b'.'en  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  foUo'ving 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  "ADDRESSES"  by  contiCtmg 
the  person  listed  under  "FOR  FUR'^VIER 
INFORMATION  CONTACT".  All  SUCh 
meetings  will  be  open  to  the  public, 
and,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  under 
"ADDRESSES",  A  written  summary  of 
each  meeting  will  be  made  a  part  of  'he 
Administrative  Record. 

Executive  Order  12291 

On  March  30,  1992,  the  Officp  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  fro.m  section  3,  4,  7 
and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
disapproval  of  State  and  T.-ibal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  Therefore, 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary  and  0MB 
regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
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allowed  bv  ]; 
sppiirable  s' 


v,  'his  rile  meets  the 
'icia'ds  of  s  jbjwctions  (a) 


and  ih]  of  that  section.  However,  these 
<;tar.dards  a.-p  not  applicable  to  the 
aitual  ianguat-f"  .3f  State  and  Tribal 
aba':  Jontid  mine  land  reclamation  plans 
di'id  rei.  isions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  S'ate  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Trioe  are  based  on  a  determination  of 
whether  the  submittal  meets  ;h- 
requirements  nf  title  IV  of  SMCR.\  (30 
U.S.C.  1231-1Z43)  and  the  Federal 
regulations  at  30  CFR  parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  p-  poi-t-d  State  and  Tribal 
abandoned  mine  iai  i  '^  lamation  plans 
and  revisions  thereof  e ^  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)]. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Off;  e  c' 
Management  and  Budget  ur.aer  u.e 
Paptr.'-w'ork  Reduction  Act,  44  US  C. 
3507  etseq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S  C.  601  et  seq.).  The  State  [or  Tribal] 
submittal  which  is  the  subject  of  this 
rulr^  Is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prt pared  and  certification  made  that 
such  regulations  would  not  have  a 
s.^nificant  e<.onomic  effect  upon  a 
substanual  nuniber  of  small  entities. 
Hence,  this  rale  will  ensure  that  existing 
requirements  estabhshed  by  SMCRA  or 
pre\  .ously  promulgated  by  OSM  will  be 
implemented  by  the  State  [or  Tribe].  In 
making  the  determination  as  to  whether 
thiS  rule  would  have  a  s.gr.ificsnt 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  in  the 
analyses  for  the  corresponding  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  91 3 

In'ergovernmenta!  reMrio.ns.  Surface 
mining,  Underground  n..;;.ng. 


Dated   "u's  'i   ^^<^3 
C&r\  C.  'Close, 

Assistant  Director,  Eastern  Support  Center. 
IFR  Doc  93-16996  Filed  7-16-93.  8  45  am] 
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Indiana  Permanent  Regulatory 
Program 

AGENCYi  Office  of  Surface  Mining 

Reuidmation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  comment  period  on 

proposed  amendment. 

s  JWWARY:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  of  February  23, 1993 
(Administrative  Record  No.  IND-1242), 
and  changes  published  in  the  Indiana 
Register  on  June  1, 1993,  Indiana 
amended  a  proposed  program 
amendment  which  was  originally 
submitted  on  August  8.  1992 
(Administrative  Record  Number  IND- 
1126).  The  amendment  (Program 
Amendment  92-4)  consists  of  proposed 
modification  to  the  Indiana  Surfiice 
Mining  Rules  concerning  coal  extraction 
incidental  to  extract' on  of  other 
minerals.  The  amendment  is  intended  to 
establish  criteria  and  procedures  for  use 
in  determining  whether  an  operation 
qualifies  initially,  and  on  a  continuing 
basis,  for  an  exemption  from  permitting. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program, 
program  amendment  92—4,  and  the 
changes  to  the  proposed  amendment  are 
available  for  public  inspection,  and  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  August 
3,  1993. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  Mr.  Roger  W. 
Calhoun,  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Indiana  program,  the 
proposed  amendment  and  changes,  and 
all  wTitten  comments  received  in 
response  to  this  document  will  be 
available  for  review  at  the  addresses 
listed  below.  Monday  through  Friday,  9 
a.m.  to  4  p  m  ,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment 


and  chan^»'>  !;v  <.  t-:.'h  ■  !:gOSM'8 
Indianapoii*.  F,en;  'y.i.  r. 

Office  of  £ urffei  ('  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  Indiana 
46204.  Telephone:  (317)  22fr-6166 

Indiana  Department  of  Natural 
Resources,  402  West  Washington  Street, 
room  295,  Indianap>oIis,  Indiana  46204. 
Telephone   "51^1  2'' 2-'" '=4' 
FOR  FUR^HFh  iNfORM/TlC*  CONTACT: 
Mr.  Roger  VV.  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6166. 

i.  Background 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Information  pertinent 
to  the  genera!  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  July  26,  1982  Federal  RetriMfr  (47 
FR  3207).  Subsequent  ec:       s 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  914.10,  914.15,  and  914  16. 


Dim  I,  «..v 


if  A, mi 


i»nt 


By  letter  dated  Febru&ry  23, 1993 
(.\dministr3tive  Record  No.  IND-1242), 
Indiana  submitted  proposed  changes  to 
Indiana  program  amendment  92-4 
which  was  originally  submitted  on 
August  8, 1992  (Adminibtrative  Record 
Number  INT>-1126).  Indiana  published 
its  final  changes  to  amendment  92-4  in 
the  Indiana  Register  on  June  1, 1993 
(vol.  16,  no.  9.  pp.  2142-2146). 

Proposed  Program  Amendment  92-4 
is  the  same  es  the  August  8, 1992, 
submittal  except  for  minor  wording  and 
notation  changes  and  the  following 
substantive  changes: 

1.  310  lAC  12-l-6(e)    Application 
Requirements  and  Procedures 

a.  New  subdivision  6(e)(3)  is  added  as 
a  counterpart  to  30  CFR  702.1  l(e)(31  to 
provide  that  if  the  director  of  IDNR  fails 
to  provide  an  applicant  with  the 
determination  as  specified  in 
subdivision  6(e)(1)  of  subsection  6[e),  an 
applicant  who  has  not  begun  may 
commence  coal  extraction  pending  a 
determination  on  the  application  unless 
the  director  of  IDNR  issues  as  interim 
finding,  together  with  reasons  therefore, 
that  the  applicant  may  not  begin  coal 
extraction. 

b.  Subsection  6(f)  has  been  reused  to 
correct  a  citation  from  '■310  lAC  0.5-1- 
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3ia}'  to  "aiO  lAC  0.6-1-4."  Also,  new 
subdivision  6(f)(2)  is  added  as  a 
counterpart  to  30  CFR  702  niflU)  to 
piovide  that  a  petition  for 

administrative  review  filed  undar  310 
[AC  0  6-1-4  shall  not  suspend  lbs  effect 
of  a  determination  under  subsection  ^10 
lAC  12-l-6{e). 

2   310  lAC  12-1-7     Contents  of 

.\pphcation  for  Exemption 

a.  The  first  sentence  m  this  section  is 
b<:\ng  revised  to  clarify  that  the  list  of 
iten.s  included  in  section  7  is  the 
mr.inum  mfcjrmation  needed  ;n  the 
appiiration  and  :.hs'  n.c:^  inf!)rmation 
r'lay  be  req^^red. 

b  A  new  clai.se  is  added  a;  the  end 
of  section  7,  subsection  7(17),  which 
emphasizes  the  public  nature  cif  the 
3rp:\i;at;on  and  reads  as  follows; 
Inr'arTTiation  collected  under  the 
provisions  of  '.h.s  set-tion  is  subject  to 
the  public  availdbiiitv  of  i.-iformation  as 
described  in  310  LAC  12-^-17." 

3.  310  lAC  12-1-9    Conditions  of 
Exemption  and  Right  of  Inspection  and 
Entry 
a  Sabs^ttion  9(1)  is  being  amended  to 

clar.rv  that  the  specified  information 
necessary  to  verify  the  exemption  is  the 
'^vrinum  info;~T.ation  needed  and  that 
::;  ire  mforniat'.Tn  -nay  be  required. 

b  -b u bsef :  i  c n  -•  ■  * ,  :  ^  be  i  ng  amended 
to  add  a  referer^-B  tn  3 10  lAC  12-1- 
6(e)(3)  ',,see  Ae^.  laj  dbcvf.  as  a 
ecu ":'£•: part  tc  Ih--  f  -';-ral  relerence  to 
30  Ci-R702  ll,ej<j,  as  atedat30CFR 
702.15{c). 

-1-11     Revocation  and 


4  in  lAC 

teforLsment 

Subsection  11(d)  is  amended  to 
change  a  citation  from  "310  lAC  12-0.6- 

l-3(a)'  to  re.j  d  "310  lAC  12-0.6-1-3." 

Ill  Public  Comment  Procedures 

Li  accordance  with  me  provisions  of 
30  CFR  732.17rnJ.  OSM  is  now  seeking 
comment  on  whether  the  proposed 
changes  to  the  amendment  proposed  by 
Indiana  satisfy  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
hncome  par*  of  the  Indiana  program. 

W'i'ten  comments  should  be  specific, 
pertain  onlv  to  the  issues  proposed  in 
this  rjlemdJcini^.  and  include 
explanations  ;n  support  of  the 
commenter's  recommendations. 
Comments  r«cf  ;ved  af^er  the  time 
mduate  under  "DATES'  or  at  locations 
other  than  the  Indianapolis  Field  Office 
Will  not  ne(.essarily  t>e  considered  in  the 
final  rulemaking  or  included  in  the 
*  In-itnistrafive  Record. 


IV    Procedural  Determinalions 
Executive  Order  No  12291 

On  July  12.  1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,4, 
7.  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  0MB  regulatory  review  :s 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
30CFR730.il.  732.15  and 
732.17(h)(10).  decisions  on  propo.sed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730. 
731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S  C. 
4332(2)(C). 

Papervrork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  counterpart  Federal  regulations  for 
which  an  economic  anaiyis  was 
prepared  and  certification  made  that 
such  regulations  would  net  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
bv  OSM  wili  be  implemented  by  the 
Slate  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Depart.ment  relied  upon  the  data  ar.d 
assumptions  fur  the  counterpart  Federal 
regulations. 

List  of  Subject*  in  30  CFR  Part  91 7 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

D-ited  luly  3,  1993. 
Car!  C  Close, 

Assistant  Director,  Eastern  Support  Center 
[PR  D.x;  93-16995  Filed  7-16-93;  8  4t  arr.! 
BILLING  COOe  OiO-OR-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FR-4679-9] 

Open  Meeting  on  the  Definition  of 
Solid  Waste  and  Hazardous  Waste 
Recycling 

AGENCY:  Environmental  Protection 

Agpr.cy. 

ACTION;  Notice  of  public  meeting. 


summary:  The  Environmental  Protection 
Agency  (EP.A)  is  conducting  a  public 
meeting  on  r'^vising  the  regulatory 
definition  of  solid  waste  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  revisions  are  intended 
to  simplifv-  the  regulations  and  to 
eliminate  disincentives  to  recycling 
while  maintaining  f^jil  protection  of 
human  health  and  the  environment. 
They  are  also  intended  to  reduce  any 
possible  current  underregulation  of 
hazardous  waste  recycling. 
DATES:  The  meeting  will  takt;  place  on 
ju'v  28,  1393  frcm  9  30  am,  to  6  p.m., 
and  on  July  2P.  19^2  from  3  30  am.  to 
12  30  p.m' 

ADDRESSEE:  The  meeting  will  take  place 
at  the  Washington  Hilton  Hotel  at  1919 
Connecticut  Avenue  NW.,  Washington. 
DC  20009  (202) 483-3000. 
FOfl  FURTHER  tNFORMAT?ON  CONTACT: 
For  additional  information  on  the 
H'.eeting,  please  contav:1  Marilyn  Goode 
at  EPA's  Office  of  Solid  Waste  at  (202) 
260-8104 

SUPPLEMENTARY  INFORMATION:  The 
.^gency  has  selected  sixteen  individuals 
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to  provide  technical  ar;d  polic>' 
experti<-,e  at  the  meeting.  These 
individuals  wiii  providt^  *heir  opir.cns 
about  the  issues  of  hazardous  waste 
recycling  and  how  the  fnderal  schd 
waste  rules  affect  such  rncvcling.  The 
individuals  are 

Dorothy  Kelly  (Ciba-Geigy  Corp.) 
John  Fognani  (Gibson,  Dunn,  and 

Crutcher) 
Harvey  Alter  (Chamber  of  Commerce) 
Jeff  Reamy  (F  hi  Hips  Petroleum  Co.) 

I'.)hn  Jewett  (Solite  Corp.) 

Robert  Wescott  [Wesco  Farts  Cleaners) 

Richard  Fcrtuna  (Hazardous  \Vi-,tf> 

Treatment  Council) 
John  Wittenbom  (Collier,  Rill,  Shannon, 

and  Scott) 
William  Collinson  (General  Motors 

Corp  ) 
G«rald  Di.;mas  (RSR  Corp.) 
Kevin  Igli  (Wa'^ie  Management  Inc.) 
Karnn  Florini  (Consultant) 
David  Lennett  (Consultant) 
Mfhnda  Taylor  (Consultant) 
Roy  Brower  (State  of  Oregon) 
Pat  Matuseski  (State  of  Minnesota) 

EP.-\  participants  in  the  discussions 
will  be  Jeffery  Denit,  Acting  Director  o! 
the  Office  of  Solid  Waste,  and  Andy 
Belh.-a  from  EPA  Region  II,  In  addition, 
any  interested  member  of  the  public 
may  attend  the  meeting. 

Dated:  July  13   1993. 
Chris  Kirtz, 

Director.  Consensus  and  Dispute  Resolution 

Program 
(FR  Doc 

B(LUNG  COOe  tSM-«0-M 


FEDERAL  COMMUNiCAUONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockst  No.  9^-202,  RM-8229i 

Radio  Broadcasting  Services, 
Lewfston,  Idaho  and  Clarkston, 
Washington 

AGENCY:  Federal  CGmnajnications 

Commission 

ACTION:  Proposed  rule 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Lewistor; 
Clarkston  Christian  Broadcasters 
seeking  the  allotment  of  Channel  286.\ 
to  Lewiston,  Idaho,  as  that  community  s 
fourth  local  FM  service,  and  Channel 
275A  to  Clarkston,  Washington,  as  that 
community's  second  local  F^  service 
The  proposed  coordinates  for  Channel 
286A  at  Lewiston  are  North  Latitude 
46-24-42  and  West  Longitude  117-01- 
12.  The  proposed  coord  nates  for 
Channel  275A  at  Clarkston  are  North 


La; :  t ;.  ao  46- ;  4-4  2  ^nd  West  Longitude 

1  VM}3-0n 

DATES:  Comments  niusl  b«  filed  on  or 
before  September  3, 1993,  and  reply 
comments  on  or  before  September  20, 

1Q93 

aODRESSE'.-  F'  -era.  Communications 
Commis6.  li  Washington,  DC  20554.  In 
addition  to  hhng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  GarzigUa,  Pepper  & 
Corazzini,  1776  K  Street,  NW.,  suite 
200,  Washington,  DC  20006  (Attorney 
f;r  retitio:;Gr;. 

FOR  FURTHER  INFORMATiCN  CONTACT. 

Nancy  J  Walls.  Mass  Mecia  b  jreau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  ThiS  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
93-202,  adopted  June  21,  1993,  and 
released  July  13,  1993.  The  full  text  of 
this  Commission  decision  is  available 
fr  r  inspection  and  copying  during 
nonrial  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  1919  M  Street,  NW.,  room  246.  or 
2100  M  Street  MV  ,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 

this  proceeding 

Members  nf  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subiect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 

filing  procedures  for  comments,  see  47 
CFR  1  41 S  and  1  420 

I  LSt  of  Subtects  in  47  CFR  Fart  7j 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

TR  D(K.  93-16978  Filed  7-16-93;  8:45  am] 
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17  CFR  Par*  73 

,UU  Docket  No   93-1  6£,  RM-~82''S: 

Radio  Broadcasling  Service* 
':?V  est  brook,  Maine 

AGEHCV:  i-ttuurtij  CA^mmunications 

Commission. 

action:  Proposed  rule. 

suMMARv   This  document  requests 
conuiienis  on  a  petition  filed  by  Buckley 
Broadcasting  Corporation  of  Maine 
proposing  the  substitution  of  Channel 
265B1  for  Channel  265A  at  Westbrook, 
Maine,  and  modification  of  the  license 
for  Station  WYNZ-FM  to  specify 
operation  on  the  higher  class  channel. 
Canadian  concurrence  will  be  requested 
for  this  allotment  at  coordinates  43-42- 
15  and  70-06-00.  We  shall  propose  to 
modify  the  license  for  Station  VfVNZr- 
FM  in  accordance  with  section  1.420(g) 
of  the  Commission's  Rules  and  will  not 
accept  competing  expressions  of  interest 
for  the  use  of  the  channel  or  require 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
o*TES:  Comments  must  be  filed  on  or 
.^toiore  September  3, 1993,  and  reply 
comments  on  or  before  September  20, 
19^'' 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Martin  R.  Leader,  Fisher 
Wayland  Cooper  k  Leader,  1255  23rd 
Street,  NW.,  suite  800,  Washington.  DC 

200.17-1170. 

''OR  FUP'^'HEfl  lNFORMAT"u:>*<  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (20216334-6530 
SUPPLEMENTARY  iNFORMA^K>N:  This  is  a 
summary  ot  Ltie  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
93-188  adopted  June  18,  1993.  and 
released  July  13. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239).  1919  M  Street,  NW.,  Washington 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc.,  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
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consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  ui 

Commission  proceedings,  surh  as  this 
one,  whi'J)  involve  channt^l  aliot:ii«i^.ts 
Sri^  47  CFK  1  1204  h)  for  rules 
governing  permissibifl  ex  parte  contact. 

For  infprmat'.on  -"epa-ding  proper 
j-.lir.g  procedures  for  comments,  see  47 
CFK  1  415  and  1  420. 

List  of  Subjects  in  47  QR  Part  73 

Radio  broad'.,asting. 
F-^deral  CommuQications  Commission. 
Michael  C.  Ruijer. 

(  .^f'  AH'yat,-ir.%  Branch.  Policy  and  Rules 
Division,  Mass  Ki(^!a  Punau. 
fFR  I>r  '^3-  ;s  j79  Filed  7-15-93:  8.45  am) 

WUJNO  CODE  «712-01-«l 


47  CFR  Part  73 

[MM  Dockst  No.  93-^91    RM-608a; 

T9i«vision  Broadcasting  S«rv!ces; 
Puebio,  CO 

A&£?'Cy:  Federal  Communications 

CrmmiiSion. 

ACr.ON:  Proposed  rule. 

GJMMARY:  This  document  requests 
Lom.Tients  en  e  joint  petition  for  rule 
making  filed  on  behalf  of  the  University 
of  Southerr,  Colorado,  licensee  of 
reserved  noncommercial  educational 
Station  KTSC  (TV].  Channel  #8,  Pueblo. 
Colorado,  and  Sangre  de  Cnsto 
Communications,  Inc.,  licensee  of 
commercial  Station  KOAA-TV,  Channel 
5,  Pueblo,  seeking  to  exchange  their 
channels  of  operation  and  modification 
of  their  licenses  accordingly. 
Coordinates  used  for  both  proposed 
Channel  #5  and  Channel  8  at  Pueblo  are 
those  of  a  shared  electronics  site  on 
Baculite  Mesa  at  coordinates  38-22-25 
and  104-33-27 

Petitioners  modification  proposal  is 
consistent  with  the  provisions  of 
§  1.420(h)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Ch=in!ie!  «5  or  Channel  8  at  Pueblo. 
DATES:  Comments  must  oe  filed  on  or 
r  ef  re  September  3.  1993,  and  reply 
Lom men's  on  or  before  September  20, 
199  3 

AODRESSeS:  Federal  Communications 
forr  mission,  Washington.  DC  20554.  In 
..  :  :/ion  to  Rb.ng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners*  counsel,  as  follows:  Wayne 
Coy,  Jr.,  Esq  ,  Cohn  and  Marks,  1333 
New  Ham.pshire  Avenue.  N"VV.,  suite 
600,  Washington,  DC  (counsel  for  the 
University  of  Southern  Colorado);  and 
Kevin  F  Re«d,  Esq  ,  Dow,  Lohnes  and 
Albertson,  1255  23rd  Street,  NW..  suite 


500.  Washington,  DC  20037  (counsel  for 
Sange  de  Cristo  Communications,  Inc  ) 
roB  RJHTMCB  INFORMATKW  CONTACT: 

'..i,u  y  l.i\  -irtr   ,\\c»-.s  M.-d:fi  Bt;rHau,  (202) 

SUPPLEMENT AflY  INfORMAr.ON;  This  is  a 
synopsis  of  the  Commission  s  Notice  of 
Proposed  Rule  Making.  MM  Do'.kf*t  No 
93-191.  adopted  June  21.  1993,  and 
released  July  13, 1993.  The  full  tert  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
norrnai  b  sness  hours  in  the  FCC 
Dockets  Branch  (room  230).  191  q  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW..  suite  140. 
Washitigton,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief.  Allocations  Branch.  Policy  and  Bules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  93-16977  Filed  7-16-93;  8:45  am) 
BILLMO  COOC  f712-01-« 
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(MM  Dec -.8*  No    ^3-186,  RM-8258] 

Radio  Broadca.3ti.ng  Services;  Halt  Way 

and  Ozark.  MO 

AGEf4CY:  Federal  Communications 

Com.mission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  jointly  by 
Ozark  Mountain  Broadcasting,  Inc. 
("OMB")  and  KYOO  Broadcasting 
Company  ("KBC").  OMB  requests 
substitution  of  Channel  225C2  for 
Channel  225 A  at  Ozark.  Missouri,  and 
modification  of  the  construction  pernii' 
for  Station  K2TF  (FM)  to  specify 
operation  on  Channel  225C2.  The 


coordinates  for  Channel  225C2  are  3&- 
58-^"  and  93-26-38.  KBC  proposes  the 
substitution  of  Channel  256  A  for 
Channel  22CA  at  Half  Way,  Missouri 
and  modification  of  the  ccnstniction 
permit  for  Ststion  KYOO-FM 
atcordinglv  The  coordinates  fur 
Channel  256A  are  37-44-35  and  93-15- 
00,  We  shall  proposp  to  m.cdify  the 
const nictirDH  permit  for  Sta"on  KZPr 
(FMj  in  accordance  with  sec-*!on 
1,420(;,)  of  the  Commission's  Rules  and 
wiU  not  acce.'jt  competing  expressions 
of  intorest  for  the  use  of  the  .hannel  or 
require  petitioner  to  de.ninnsirate  the 
availahili'y  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  3, 1993.  and  reply 
comments  on  or  before  September  20. 
1993. 

AOOAESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners'  counsel,  as  fellows:  William 
J.  Pennington,  !il,  Post  Office  Box  2506, 
Pawieys  Isbnd.  .South  Carolina  29585. 

rOR  FURTHER  iNFORMATtON  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  1-02;  634-6-"  30 

SUPPLEMI.NTARY  INFORMAT'ON:  This  iS  a 
summan'  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-186,  adopted  June  18,  1993.  and 
released  July  13,  1993,  The  full  text  of 
this  Conmission  derision  is  available 
for  insp-^ction  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  ?.')037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subj8i:t  to  Com.massion 
consideration  or  court  reviu'.v  r.l!  ex 
parte  contacts  a.'e  prohibited  in 
Commission  proceedings,  such  as  this 
one,  winch  involve  channel  allotments 
See  4:^  CF'R  M204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  infonnation  regarding  proper 
filing  procedures  for  ronmients  see  47 
CFR  1.415  and  1  420. 

!,i.st  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


F:^deral  Com 
Michael  C.  H 

Chief.  .Mlocc 
Division.  Ma 
TR  Tk-K.  93- 
m^uHG  COOC 

47  CFR  Pai 

;p?^  Dockst  I 


SUMMARY;  .' 
Com^mi.ssic 
Proposfd  F 
i..oncern.nf: 
vehicle  mo 
In  order 
ccmraente: 
Lhis  Order 
-t  ply  comr 
DATES:  Rep 
on  or  be  for 
ADDRESSES 


'  Notice  of  1 
93-61,  5«  FR 
2S02  11993). 
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Michael  C.  Rujer, 

LPief.  Allocations  Branch,  Policy  and  Pales 

Division.  Mass  Medic  Bureau 

TH  Dc-^.  93--;e9fiOF:lpd  --1&-93;  8:45  ami 


47  CFR  Part  90 

[P^  Dockal  Ho.  93-61;  04  33-812] 

Regulations  for  Automatic  Vehicle 
Monitoring  Systema 

AGENCY:  Fedt  rs;  Communications 

<C"noN;  Proposed  Rule;  extension  of 

time. 

SUMMARY;  On  April  9, 1993.  the 
CorTmission  released  a  Notice  of 
Propost  d  Ru'e  Making.  FCC  93-141. 
c  oncerning  regulations  for  autcnaatic 
vehicle  mon;toriiig  systems. 

In  order  to  proviJ^-  adequate  time  for 
ccmmenters  to  submit  reply  comments. 
this  Order  extends  the  deadlines  for 
-t  ply  comments. 

DATES:  Reply  comments  must  I  a  filed 
on  or  before  July  29,  1993. 
ADDRESSES:  Federal  Com.munications 
oommission.  1919  M  St.,  NW., 
Washington,  DC  2G554 
FOR  FURTHER  INF0RMATK>N  C0H1  i.CT: 
Steve  Sharkev,  Private  Rad;o  Bjiea... 
(202)  634-2443. 

SUPPLEMEKTAR"  INFORMS TtON: 

Order  Extending  Reply  Cx»miTi  nf 
Period 

Adopted,  hilv  fi,  19" a 
Released:  July  7.  1993 

By  the  Chief.  Lar.d  Mobile  ai.d 
Microwave  Division 

1   On  March  11.  l=i<j?   'he 
CnmniiSMon  adopted  a  No!:re   ■* 
Proposed  Rule  Making  m  '.he  p-c  e- 
captioned  proceeding  '  The  «p"ofi»ri 
deadlines  for  comments  and  ff^plv 
comments  were  June  29   1993  ind  )uly 
14.  1993.  respectively  On  Jun  •  2:-i. 
1993,  the  Part  15  Coalition  req  .esled 
that  we  extend  the  date  for  fih  .g  reply 
comments  to  August  1.5,  1993   In 
support  of  their  request,  the  Pt^rt  15 
Coalition  indicates  that  the  15  ..iays  new 
provided  for  filing  reply  comn,;:'rits  from 
the  date  comments  a'e  due  is 
inadequate  to  acquire  the  ong.  ,al 
comments,  prepare  a  response  and 
coordinate  a  reply  with  all  of  !:.e  pa.'l 
;5  Coalition  members 

2.  In  addition  to  the  arguments 
presented  by  the  part  15  Cx>ali':or,,  we 


'  Notice  of  PropC'S»d  R-,!i»'  M^ti^ng,  PK  I,k.  i-'i  Nc 
93-61.  Se  FR  21276,  Apii  20    )M3.  8  :  .X  RcJ 
2502!1993). 


nrte  that  we  re-^i-ived  P5  r:r!mrr:'',"i*s  in 
response  to  the  Notice  approxiinately  30 
of  which  are  substantial  comments 
involving  technical  issues  requiring 
time  consuming  evsluatinn.  We 
therefore  agree  that  v  e  public  interest 
would  he  servt'-<l  :'\  pr^u  .ding  interestod 
parties  with  scrr^  ac,cit;nnal  time  to 
perform  te  nr.]Ch,  an      se<  and,  where 
possible,  aeveiup  an  inouslry 
consensus  In  our  view,  however,  a 
thirty  (30)  day  extension  on  the  reply 
comment  date  is  excessive,  and  would 
cause  an  unacceptable  delay  in  our 
regulatory  processes. 

3.  Accordingly,  it  is  ordered,  pursuant 
to  Section  0.331  of  the  Commission's 
Rules,  47  CFR  0.331.  the  Motion  for 
Extension  of  Time  filed  by  the  part  15 
Coalition  is  GRANTED  to  the  extent 
indicated  herein  and  otherwise  denied, 
and  that  the  deadline  for  filing  reply 
comments  in  response  to  the  subject 
Notice  of  Proposed  Rule  Making  is 
extended  to  July  29,  1993. 

Federal  Communications  Commission. 

Edward  R.  Jacobs, 

Deputy  Chief.  Land  Mobile  and  Microwave 

Division,  Private  Radio  Bureau. 

[FR  Doc.  93-16840  Filed  7-16-93;  8:45  am) 


DEPARTMENT  OF  THE  tNTEFKOR 

Fish  and  Wildlife  Service 

50  CFR  Fart  17 

Endangered  and  Threatened  Wnd'fp 
and  Plants;  90-D8y  Finding  fo   § 
Petftlon  to  List  Four  CaHfomip 
Butterflies  as  Endangered  and 
Continuation  of  Status  RevievcS 

«GfcHCY:  F;sh  arm  vVudlife  Service. 

Interior 

ACnoN:  Notice  of  petition  findings. 

SUMMARY:  The  U.S  Fish  and  Wildlife 
Ser.  ice  iService)  announces  8  90-day 
r.nding  on  a  pending  petition  to  add 

fc  iir  butterflies  to  the  List  of  Endangered 
ana  Threatened  VNiidlife.  A  petition  to 
list  four  spef:ies  has  been  received  by 
the  SeT\'\ce  The  petition  was  found  to 
present  sutistantiai  information  for  one 
^.f  the  four  butterfly  species  (Laguna 
Mountains  siupperj  indicating  that  the 
requested  adion  may  be  warranted.  The 
petition  did  not  provide  supporting 
information  on  three  sp*»t:ies  of 
butterflies:  Hermes  copper  but'erfly, 
Thome's  hairstreak  butterfiv,  and 
Harbison  s  dun  skipper  Howe-- er,  the 
Service  has  found  that  suDstar'  .ai 
information  exists  to  support  f  derision 
that  listing  may  be  warranted  '  .t  ?!:««* 
three  species  ba-sed  on  avfii  ifl^  le 


information.  Therefore,  through 
issuance  of  this  document,  the  Service 
is  continuing  a  formal  review  of  the 
status  of  all  four  species. 
DATES:  The  finding  announced  in  this 
document  was  made  on  July  12, 1993. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  below 
until  further  notice. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Field  Supervisor,  Carlsbad  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
2730  Loker  Avenue  West.  Carlsbad, 
California  92008.  The  petition,  finding, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Gilbert,  Carlsbad  Field  Office,  at 
the  above  address  (619/431-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1533)  (Act),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  Service  finds 
that  a  petition  presents  substantial 
information  indicating  that  a  requested 
action  may  be  warranted,  then  the 
Service  initiates  a  status  review  on  that 
species.  A  status  review  may  also  be 
independently  initiated  bv  the  Service 
(16  U.S.C.  section  1533  (b)(3)(A)). 

On  June  4. 1991,  the  Service  received 
a  petition  dated  May  27,  1991,  from 
David  Hogan  of  the  San  Diego 
Biodiversity  Project  to  list  the  Laguna 
Mountains  skipper  {Pyrgus  ruraJis 
lagunae).  Hermes  copper  butterfly 
(Lycaena  hermes],  Harbison's  dun 
skipper  (Euphyes  vestris  harbisoni).  and 
Thome's  hairstreak  butterfly  [Mitoura 
thornei)  as  endangered  species.  Mr. 
Hogan 's  petition  to  list  four  butterfly 
species  presented  substantial 
information  indicating  that  listing  may 
be  warranted  for  the  Laguna  Mountains 
skipper.  This  document  announces  a 
positive  90-day  finding  for  the  Laguna 
Mountains  skipper  (Pyrgus  rvrolis 
lagunae). 

Mr.  Hogan 's  p>etition  failed  to  provide 
supporting  data  for  three  of  the  four 
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patituned  ta.xa  Hermes  copper 
butterfly,  Harbison  s  dun  skipper,  and 
Thome's  hairstreak  butterfly.  The 
petition  stated  that  additional 
information  on  these  four  species  would 
be  forwa-ded  to  the  Service.  No 
additional  information  was  received. 
Thus,  the  petition  did  not  present 
substantial  information  indicating  that 
the  petitioned  action  for  the  Hermes 
copper  butterfly,  Harbison's  dun 
skipper,  and  Thome's  hairst/eak 
butterfly  may  be  warranted.  The  Service 
announces  a  negative  90-day  finding  for 
the  p>etition  to  list  these  three  taxa  as 
endangered.  However,  the  Service 
cxurently  considers  these  three 
butterPiies  to  be  category  2  candidates 
for  listing  (category  2  candidates  are 
taxa  for  which  information  now  in 
possession  by  the  Service  Indicates  that 
proposing  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  a 
proposed  rule) 

Tne  Ser\ice,  therefore,  will  continue 
to  conduct  status  reviews  on  all  four 
butterf.ies  Section  4(b)(3)(B)  of  the  Act 
requires  the  Service  to  make  a  finding 
as  to  whether  or  not  the  petitioned 
actions  are  warranted  within  1  year  of 
the  receipt  of  a  petition  that  presents 
substantial  information 

In  his  petition,  Mr.  Hogan  stated  that 
the  I-aguna  Mountains  skipper  [Pyrgus 
ruraiis  lagunae]  is  imperiled  by  the 
destruction  of  this  insect's  host  plant 
iHorkelia  bolanden  ssp-  clevelandi)  by 
overgrazing  and  trampling  within  the 
Cleveland  Natiorai  Forest.  Mr  Hogan 
requested  that  the  Service  consider 
emergency  listing  procedures  for  the 
Lacuna  Mountains  skipper 

Pyzgus  raraiis  ranges  rrom  western 
Canada  south  to  southern  California  in 
montane  habitats  The  Laguna 
Mountains  sicpper  [Pyrg-js  ruraiis 
lagunae]  {Scott  1981)  is  a 
morphologically  distinct  and 
geographically  isolated  subspecies 
restricted  to  the  Laguna  Mountains  and 
Mount  Palomar  of  San  Diego  County, 
California  (Scott  1981).  The  nearest'?. 
rurc/.'S  populations  occur  several 
hundred  miles  to  the  north  :n  the 
extreme  southern  Sierro  Nevada 
Mountains  (Brown  1991) 

The  Laguna  Mountains  slcipper 
subspecies  is  restricted  to  a  few  open 
meadows  in  yellow  pine  forest  between 
5,000  and  6,000  feet  (1,524  and  1,829 
m.etars),  in  the  vicinity  of  Mount  Laguna 
and  Palomar  Mountain  (Brown  1991). 
Six  separate  populations  are  believed  to 
have  occurred  in  the  1950s  ard  1960s 
(Murphy  1990).  The  Laguna  Mountains 
skipper  is  presently  only  known  from. 


two  or  three  locations  (Brown  1991). 
The  known  distribution  of  this  butterfly 
near  Mount  Laguna  lies  within  a  5  male 
(8  kilometer  (km))  radius.  The  ma]ority 
of  specimens  have  been  collected  from. 
a  single  location  in  the  Laguna 
Mountains.  The  Mount  Palomar 
population  is  very  small;  only  five 
specimens  have  been  reported  from  over 
the  past  century,  and  the  most  recent 
records  are  from  1991  (Brown  1991). 
Old  specimen  information  indicates  that 
the  Laguna  Mountains  skipper  formierly 
may  have  occurred  in  the  mountain 
meadows  throughout  San  Diego  County 
(Wright  1930,  Scott  1981).  No  records 
for  the  butterfly  are  known  to  occur 
from  other  southern  California  counties 
(Murphy  1990). 

The  Laguna  Mountains  skipper  is 
found  in  association  with  open 
meadows  within  pine  forests  (Emmel 
and  Emmel  1973.  Murphy  1990).  Life 
history  information  for  this  butterfly  has 
not  been  documented;  however,  it  is 
believed  that  the  eggs  are  laid  on  the 
leaves  of  Horkelia  bolanden  ssp 
Cleveland!  and  that  the  larvae  feed  on 
the  leaves  and  overwinter  on  this  host 
plant.  Oviposition  and  rearing  have 
been  observed  on  this  plant  (Brown 
1991).  H.  bolanden  ssp,  clevelandi  is  a 
small  herbaceous  perennial  plant  in  the 
rose  family  (Rosaceae)  (Munz  1974) 
This  plant  occurs  in  mesic  places  in 
yellow  pine  forests  at  4.000  to  7,500  feet 
(1.219  to  2.286  meters)  from  the  San 
Jacinto  Mountains  to  northern  Baja 
Cahfomia.  Mexico,  In  San  Diego 
County,  this  plant  is  recorded  as 
occurring  infrequently  in  moist  areas 
beneath  montane  coniferous  forests 
from  Mount  Palom.ar  and  the  Laguna 
Mountains  (Beauchamp  1986) 
Additionally,  this  plant  is  fairly 
common  in  the  Sierra  de  Juarez  of 
northern  Baja  California  Mexico  (Brown 
1991). 

Prior  to  a  1983  rediscover,,  the 
Laguna  Mountains  skipper  had  not  been 
observed  since  1972.  This  subspecies 
has  become  increasingly  less  common 
and  has  rarely  been  collected  over  the 
last  2  decades  Few  extant  colonies 
exist,  and,  based  on  the  collection  data, 
the  population  numbers  are  estimated  to 
be  small  (Brown  1991,  Murphy  1990) 
Because  of  its  restricted  range  and  its 
continued  decline  in  numbers,  the 
Laguna  Mountains  skipper  is  "probably 
the  most  sensitive  and  vulnerable 
butterfly  species  in  San  Diego  County  ' 
and  is  believed  to  be  "a  strong  candidate 
for  immediate  inclusion  on  the 
endangered  species  list"  (Brown  1991, 
Murphy  1990). 

Overgrazing  is  thought  to  be  an 
important  threat  to  the  Laguna 
Mountains  skipper  (Murphy  1990), 


Cattle  may  graze  on  the  host  plant  and/ 
or  trample  the  plants,  eggs,  and  larvae. 
All  of  the  locations  where  the 
subspecies  presently  occurs  are  within 
actively  used  grazing  allotments.  Six 
separate  populations  in  the  Mount 
Laguna  area  have  been  documented, 
including  Big  Laguna,  Little  Laguna, 
East  Laguna,  Lagur.a  Lake,  Boiling 
Springs,  and  Horse  Heaven  Springs, 
Currently,  only  a  few  meadow  localities 
are  known  to  be  occupied.  These 
locations  occur  within  the  Clevel&nd 
National  Forest  and  enco.mpass 
approximately  700  acres  of  meadow 
habitat  within  the  known  range  of  this 
species. 

The  Hermes  copper  butterfly  [Lycaena 
heaves]  (Eaward,  1870)  is  known  only 
from  western  San  Diego  County  and  a 
portion  of  adjacent  northwestern  Baja 
Ca!.fomi.a,  Mexico  (Brown  1991).  Its 
present  known  range  is  quite  restricted, 
extending  from  approximately  50  miles 
(80  km)  north  of  the  International 
Border  and  east  45  miles  (72  km)  inland 
from  the  coast  to  Guatay  and  Pine 
Vallev.  It  occurs  south  of  the  border  for 
almost  100  miles  (160  km)  and  has  been 
found  18  m.iles  (29  km)  south  of  Santa 
Tomas  in  Baja  California  Norte,  Mexico 
(Murphy  1990).  Documented  localities 
for  Hermes  copper  butterfly  are  known 
to  exist  including  El  Cajon,  Santee. 
Fi\-nn  Spri.'^.gs,  Blossom  Valley,  Tecate, 
Suncrest,  Mission  Gorge,  Dulzura,  Pine 
Vallev,  Guatay,  and  Old  Viejas  Grade 
(Browm  1991)" 

The  Hermes  copper  butterfly  occurs 
throughout  the  chaparral  belt  and  into 
the  transitional  zone  at  the  western  edge 
of  the  Laguna  Mountains  (Brown  1991). 
The  species  is  restricted  to  southern 
mixed  chaparral  and  coastal  sage  scrub 
conimunities  where  its  larval  host  plant, 
Phamnus  crocea  (redberry)  (Brown 
1991).  occurs.  These  habitat  types  range 
from  near  sea  level  along  the  coast  to 
about  1,250  feet  (381  m.eters)  in 
elevation  at  the  western  edge  of  the 
Laguna  Mountains  Colonies  of  Hermes 
copper  butterflies  are  found  in  close 
association  with  the  larval  host  plant 
However,  the  host  plant  extends  well 
beyond  the  range  of  the  Hermes  copper 
butterfly  No  explanation  for  the 
restricted  distribution  of  this  butterfly  is 
presently  known. 

The  colonies  of  Hermes  copper 
butterflies  were  considered  to  be  quite 
stable  and  numerous  in  San  Diego 
County  in  1963  (Thome  1963), 
However,  a  history  of  extirpation  of 
colonies  has  occurred,  due  to  the 
location  of  colonies  near  the  expanding 
City  of  San  Diego.  The  Hermes  copper 
butterfly  has  lost  a  significant  portion  of 
its  known  range;  presently  it  is 
estimated  to  occupy  less  than  half  of  its 
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former  range  Continued  development 
in  San  Diego  County  threatens  ihis 
species  (Brown  1991).  Additionally,  fire 
plays  an  integral  rule  in  the  (-•■ijp8rT6i 
and  coastal  sage  scn.b  i.x;;iimur,iiies  of 
southern  California  Fire  has  been 
documented  as  eliminating  large  stands 
ni  Rhamnus  croceo  The  largest  colcny 
of  Hermes  copper  butterflies  was 
destroyed  by  fire  in  1932  (Murphy 
1990),  The  small  degree  of  flight  activity 
C'f  this  butterf;y  is  believed  to  :rake 
r:atural  recolonization  a  very  slow 
process  (Murphy  1990.  BreA-n  1991) 

The  Hermes  copper  butterfly  has  be^n 
collected  at  35  iocahties  in  the  United 
States  and  4  localities  :n  Mexiro 
Colonies  are  isolated  from  arp.  other 
and  adults  exhibit  !im!t(!Ki  vGg.utv  and 
are  almost  always  found  in  the  viunity 
of  the  host  plant.  Thome  (19fi3) 
indicated  that  colonies  are  stable  and 
seldom  vary  \\\  size  Brown  (Dr  John 
Brown.  Entomologist.  San  Dieto, 
California,  per^.  comm  ,  1992)  estimates 
"hat  few  colonies  exceed  50  individuals 
ia  siz«  Brov»Ti  (1991)  regards  the 
Hermes  copper  butterfly  to  be  highly 
sensitive  and  vulnerable  to  ex'irpation 

Euphyes  veslns  is  a  polytypic  spe'ies 
that  ranges  throughout  much  of  tfie 
I'nited  States,  but  is  highly  localized 
and  occurs  in  isolated  and  disjunct 
populations  (Brown  1991).  Harbison's 
dun  skipper  [Euphyes  vesths  tiarbisoni 
Brown  and  McGuire,  1983)  »8  a  San 
Diego  and  Orange  County  endemic 
subspecies  that  occurs  in  scattered 
disiunct  colonies  {Orsak  1977.  Brown 
and  McGuire  1983).  It  is  phenotypicallv 
distinct  and  geographically  isclated 
from  all  other  populations  of  E  vestns 
(Emmel  and  Emmel  1973.  Brown  1983) 
It  occurs  in  disjunct  colonies  throughout 
western  San  Diego  County  ext»-nding 
into  the  Santa  Ana  Mountains  in  Orange 
County  (Orsak  1977).  It  is  not  knowm  to 
occur  in  Baja  California,  Mexico  (Brown 
1991).  Its  range  is  restricted  in  part  by 
the  distribution  of  the  larval  host  plant. 
Carex  spissa  (San  Diego  sedgei  (Brown 
1983). 

Typical  habitat  for  this  species  m 
southern  California  consists  ot  riparian 
oak  woodland  in  a  matrix  of  chamise 
chaparral  or  southern  mixed  chaparral 
(Brown  1991).  Moist  conditions  must 
occur  to  support  the  larval  host  plant. 
Carex  spissa  has  a  disjunct  and  limited 
distribution  &om  San  Luis  Obispo 
County,  California,  into  Baja  California, 
Mexico  (Munz  1974).  Brown  (1991) 
surveyed  known  locations  of  tlie  San 
Diego  sedge  in  1982.  Harbison  s  dun 
skipf>er  occurred  at  nearly  all  i<jc8tions 
where  the  plant  was  found  in 
considerable  numbers.  The  butterfly 
was  not  located  in  areas  that  did  not 
contain  Carex  spissa  (Brown  1982).  The 


distribution  of  Harbison's  dun  skipper  is 
from  Silverado  Canyon  in  souLhem 
Orange  County  south  to  the 
liUemational  Border  m  the  vicinity  of 
Duizura,  San  Difgc  Cc-unty,  California. 
Localities  include  a.T>as  of  Dulzura, 
Flmn  Spnngs,  Old  Vieias  Grade,  Otay 
Mountein.  the  northern  slope  of  Tecate 
Peak,  the  Failbrook  area,  east  of  Valley 
Center.  Ramona  area,  and  near  San 
Pasguel  (Brown  1991). 

The  Harbison  s  dun  skipper  is  an 
fexceptionally  rare  insect  that  occurs  in 
sriiali  isolated  colonies  (Brown  1991). 
Tiie  remaining  colonies  are  in  areas  that 
appear  to  be  removed  from  development 
for  the  present.  However,  rapid  urban 
development  in  inland  areas  such  as 
Rancho  Bernardo,  Escondido,  and 
Fallbrock  is  occurring  and  poses  a 
^ature  threat  to  this  subspecies.  Various 
human  activities  modify  or  disrupt  the 
spring  and  seep  habitat  of  Harbison's 
dun  skipper  and  thus  reduces  habitat 
quality  for  the  butterfly  (Murphy  1990). 
Habitat  loss  through  development, 
introduction  of  pollutants,  and 
competition  from  invasive  non-native 
plants  have  resulted  in  the  loss  of  the 
host  plant  and  thus  Harbison's  dun 
skipper,  .additionally,  adverse  affects  on 
the  host  plant  may  occur  as  a  result  of 
drought  or  scouring  floods. 

The  Thome's  hairstreak  butterfly 
{Mitoura  thornfi)  (B'oun  1983)  is 
specifically  a.ssociated  with  the  endemic 
Cupressus  fortH-sn  (Tece'e  cypress!  and, 
is  only  known  from  the  vicinity  of  Otay 
Mountain  in  southwest  San  Diego 
County,  California.  Cupressus  forbesii 
occurs  on  Otay  Mountain.  Coal  Canyon 
in  Orange  County,  Tecate  Peak  near 
Guatav  in  San  Diego  County,  and 
several  disiunct  gnn-es  that  extend  150 
r:i.ies  (241  km)  south  into  Baia 
Caiifomia.  Mexico  (Griffin  and 
Cntchfield  1972)  The  Thome's 
hairstreak  butterfly  ha.";  only  been 
located  in  the  vicinity  of  Otav  \fountain 
Orown  1991) 

The  taxonomic  <;tatus  of  this  butterfly 
is  the  subject  of  disagreement.  It  is 
considered  a  distinct  species  by  several 
authors  (Brown  1983.  Garth  and  Til  den 
1988,  Ferns  1989),  while  other*;  suggest 
that  it  be  considered  a  subspecies  of 
Mitoura  gryneo  (Scott  1986)  or  Mitoura 
!okj  (Shields  1984),  Regardless  cf  the 
outcome  of  taxonomy  discussions,  it  is 
recognized  as  a  biologically  distinct 
butterfly  that  is  geographically  isolated 
from  its  closest  relatives  (Brown  1991 ' 

The  Thome's  hairstreak  butterfly  s 
larval  host  plant,  Cuprrtssus  forbesii  is 
a  fire  dependent  species.  Fire  initiates 
cone  opening  and  seed  dispersal  Z*<iler 
(1977)  found  that  Cupressus  forbesii 
requires  approximately  25  years  to  reach 
reproductive  maturity  Thus,  an 


increase  in  fire  frequency  t  n.t,<  than  25 
year  intervals  adversely  aliecls 
reproduction  of  both  Cupressus  forbesii 
and  the  Thome's  hairstreak  butterfly. 
Fire  frequencies  an  affected  by  both  fire 
suppression  techniques  and  human- 
caused  fire  (e.g.,  fires  that  result  from 
gun  and  rifle  target  practice,  campfires. 
arson,  and  carelessness).  Fire 
suppression  can  result  in  a  build  up  of 
fuel  materials  resulting  in  large 
catastrophic,  very  hot  burning  fires. 
Conversely,  human-caused  fires  can 
result  in  an  increased  fire  frequency. 
Based  on  its  limited  geographic 
distribution  and  its  vulnerability  to 
ecological  catastrophic  events.  Brown 
(1991)  included  this  species  as  a 
sensitive  and  declining  butterfly  of  San 
Diego  County. 

The  Service  has  been  soliciting 
information  on  the  status  of  the  HennM 
copper  butterfly  since  1984.  In  the  moit 
recent  Animal  Notice  of  Review, 
published  November  21,  1991  (56  FR 
58804),  the  Hermes  copper  butterfly  is 
included  as  a  category  2  candidate. 
Category  2  candidates  are  taxa  for  which 
information  now  in  possession  of  the 
Service  indicates  that  proposing  to  list 
as  endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  a  proposed  rule  The  Service 
has  been  soliciting  status  information  on 
the  Laguna  Mountains  skipper, 
Harbisons  dun  skipper,  and  Thome's 
hairstreak  butterfly  since  the 
publication  of  the  January  6, 1989, 
Animal  Notice  of  Review  (54  FR  554). 
These  three  species  are  included  in  the 
1991  notice  as  category  2  candidates. 

Based  on  their  remaining  localized 
and  restricted  ranges,  the  documented 
decline  in  abundance  and  known 
locations,  and  the  varied  threats  to 
remaining  habitat,  the  Service  believes 
that  the  information  ciurently  available 
supports  the  claims  presented  by  the 
petitioner.  As  a  result,  the  Service  finds 
that  substantial  information  exists  to 
indicate  that  listing  of  the  Laguna 
Mountains  skipper,  Hermes  copper 
butterfly,  Harbison's  dun  skipper,  and 
Thome's  hairstreak  butterfly  as 
endangered  may  be  warranted.  The 
Service  will  carefully  assess  any 
emergency  posing  s  significant  risk  to 
the  well-bemK  of  the  I^'guna  Mountains 
skipper,  an  r^+auestefi  r  \  the  petitioner. 

With  the  piibiu  htior  of  this  finding, 
the  Service  annoiiii'  hs  ms,  inl^^f^tion  to 
continue  to  conduct  a  ionaai  status 
review  for  each  of  the  above  species. 
The  Service  will  consider  any 
additional  data,  comments,  and 
suggestions  from  tbe  public,  other 
governmental  agenrips  'Hp  •u:ienUfic 
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community,  industry,  or  any  other 
interested  party  concerning  the  status  of 
these  .species. 

This  finding  was  prepared  by  the  staff 
of  the  Carlsbad  F:e'd  Office  and 
rev -.ewed  bv  s^.e  Portland  Regional 
Office  The  finding  is  based  on  scientific 
and  commercial  information  contained 
in  the  petition,  referenced  in  the 
petition,  and  otherwise  available  to  the 
Service  at  this  time. 
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Endangered  and  Threatened  Wildlife 
and  Plants:  Finding  on  a  Petition  to 
Change  the  Status  c'  Any  Grizzly  Bear 

PoDuiation  in  the  San  Juan  Mountain 
Range  of  Coiorado  From  Threatened  to 

Endangered 

AGENCr;  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  90-day  petition 

finding.  

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  List 
of  Threatened  and  Endangered  Wildlife 
The  Service  finds  that  the  petitioners 
did  not  provide  substantial  information 
to  show  that  reclassification  of  the 
alleged  grizzly  bear  [Ursus  arctos 
horribilis)  population  in  the  San  Juan 
Mountain  range  of  Colorado  is 
warranted. 

DATES:  The  finding  announced  in  this 
notice  was  approved  on  July  10. 1993, 
Comments  and  materials  may  be 
submitted  until  further  notice. 
ADDRESSES:  Questions  or  comments 
concerning  this  finding  should  be  sent 
to  the  Colorado  State  Supervisor,  US 
Fish  and  Wildlife  Service,  730  Simrr.s 
Street,  room  290.  Golden,  Colorado 
80401.  The  petition,  finding,  and 
supporting  data  are  available  for  public 


at 


mspertion  by  appoin'ment  during 
norma!  bu'^ir.ess  hours  at  the  above 
office 

FOR  FURTHER  INFORMATION  CONTACT; 
LeRoy  W.  Carlson,  State  Super.'isor, 
the  aiiove  addruss  or  telephone  (303) 
211-5280 

SUPPLEMENTARY  INFORMATION:  Section 
4il:){3)(A)  of  the  Endangered  Species 
Act  (Act)  of  1973,  as  amended  (16 
use.  1531  e(  seg.),  requires  that  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
thnt  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register. 

A  petition  dated  July  11,  1992.  was 
received  by  the  Service  from  the  Sierra 
Institute  and  Life  Net  on  July  15, 1992. 
The  petition  requests  the  Service  to 
reclassify  the  grizzly  bear  [Ursus  arctos 
horribilis)  from  threatened  to 
endangered  in  the  San  Juan  Mountain 
range  of  southwestern  Colorado.  This 
finding  responds  to  the  subject  petition. 

The  petitioners  indicated  the  grizzly 
bears  in  the  San  Juan  Mountain  range 
are  imperiled  by  their  small  population 
s;ze.  i.'icrpi^sing  economic  and 
recreational  development,  and 
inadequacy  or  lack  of  governmental 
protection  of  the  grizzly  bears  and  their 
habitat.  The  economic  and  recreational 
development  listed  by  tlie  petitioners 
included  road  construction  and  use,  and 
land  management  activities,  livestock 
grazing,  mnnng,  land  development,  and 
ski  resort  development. 

While  the  petition  referenced  a  wide 
variety  of  reports  of  sightings  of  grizzly 
bears,  habitat  analysis  of  the  San  Juan 
Mountain  range,  hair  samples  analysis, 
and  aerial  surveys,  the  Service 
maintains  that  none  of  these  sources 
contained  conclusive  biological 
information  indicating  that  any  grizzly 
bears  still  exist  in  the  subject  area.  The 
Colorado  Division  of  Wildlife  and  the 
Service  have  investigated  all  the 
purported  grizzly  bear  incidences  which 
have  been  reported,  including 
photographs  of  tracks  and  sightings.  To 
date,  none  have  constituted  persuasive 
proof  of  the  existence  cf  grizzly  bears  in 
Colorado 

The  San  Juan  Mountain  range  area  in 
Colorado  is  included  in  the  draft  revised 
Grizzlv  Bear  Recoven.'  Plan  as  an 
evaluation  area  (U.S.  Fish  and  Wildlife 
Service  1992)— an  area  that  needs  to  be 
evaluntti'd  to  determine  I's  feasibility  as 
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a  recovery  area  However,  the  Servu  e 
cannot  honor  a  rev-^'jest  \<:  reclassif;/  ar. 
alleged  remnant  grizzly  bear  population 
in  the  San  Juan  Mountain  range  based 
on  inclusive  evidence  of  the  presence  of 
grizzly  bears.  Any  grizzly  bear 
population  that  may  exist  in  the  San 
Juan  Mountain  range  remains  listed  as 
threatened  and  retains  protection  under 
the  Act. 

After  a  review  of  the  petition,  the 
Service  found  that  the  petitioners  did 
not  provide  any  new  or  substantial 
evidence  that  their  petitioned  action  to 
reclassify  the  grizzly  bear  in  the  San 
Juan  Mountain  range  from  threatened  to 
endangered  may  be  warranted. 

Rpfprpnces  Cited 

L.S.  lish  and  Wiidlife  Service.  1992.  Grizzly 
Bear  Recovery  Plan,  second  review  draft. 
U.S.  Fish  and  Wildlife  Service,  Missoula. 
Montana.  200  pp. 

Aalhur 

This  notice  was  prepared  by  Jose 
Bernardo  Garza  (see  ADDRESSES). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1.544). 

I  ist  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  July  10, 1993. 
Kit  hard  N".  Smith, 
Director,  Fish  and  Wildlife  Service. 
[PR  Doc.  93-17027  Filed  7-16-93;  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants,  Finding  on  Petition  To  List 
the  California  Red-legged  F^og 

AGESCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 

finding  on  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife. 
After  review  of  all  available  scientific 
and  commercial  information,  the 
Service  has  determined  that,  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  [Art),  luting  the  California 
red-legged  frog  is  warranted. 
Accordingly,  the  Service  will  publish 
promptly  a  proposed  regulation  to  list 
this  species. 

DATES:  The  finding  reported  in  this 
document  was  rr.ade  on  July  13,  1993. 


C'omments  and  information  may  be 
sub:Ti:'ted  until  further  notice. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  petition 
finding  may  be  submitted  to  the  U.S. 
Fish  and  Wildlife  Service,  Sacramento 
Field  Office,  2800  Cottage  Way,  Room 
E-1803,  Sacramento,  California  95825- 
1846.  The  petition,  finding,  supporting 
data,  and  comments  received  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  IKFORMA'JON  CO^^'ACT: 
Peter  C.  Sorensen,  Sacramento  rield 
Office  (see  ADDRESSES  section)  at  916/ 
978-4866. 

SUPPLEMEKTARY  tNPORMA^'ON: 

Background 

Section  4rb)(3)(B}  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq).  requires  that  a 
finding  be  made  for  any  petition  to 
revise  the  Lists  of  Endangered  and 
Threatened  Wiidlife  and  Plants  that 
presents  substantial  scientific  and 
commercial  information  within  12 
months  of  the  date  of  receipt  of  the 
petition.  The  finding  must  indicate 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals.  Such  12-month  findings  are 
to  be  published  promptly  in  the  Federal 
Register.  If  the  finding  is  that  the  action 
is  warranted,  section  4(b)(3)  also 
requires  a  prompt  publication  in  the 
Federal  Register  of  a  proposed 
regulation  to  implement  such  action. 

In  a  petition  dated  January  15, 1992, 
which  was  received  by  the  Service  on 
January  29,  1992,  Mr,  Dan  Holland  and 
Drs.  Mark  Jennings  and  Marc  Hayes 
requested  that  the  Service  list  the 
California  red-legged  frog  (Rana  aurora 
draytonii)  as  an  endangered  or 
threatened  species.  The  petition 
specified  endangered  or  threatened 
status  by  drainages  (watersheds)  within 
the  range  of  the  species.  The  petition 
cited  numerous  threats  to  the  species, 
including  loss  and  degradation  of 
wetland  and  terrestrial  habitat, 
predation  by  introduced  species, - 
harvest,  habitat  fragmentation,  and 
drought.  The  Service  made  an 
administrative  90-day  finding  on  August 
12, 1992.  which  concluded  that  the 
petition  contained  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted.  An 
announcement  of  this  finding  was 
published  in  the  Federal  Registf  r  on 
October  5.  1992  (57  PR  45   h  l , 

The  California  red-legged  frog  was 
included  a?;  a  category  1  candidate  in 


the  November  21, 1S91.  Animal  Notice 
of  Review  (56  FR  58804)  with  a  listing 
priority  number  of  3.  Category  1 
candidates  are  species  for  which 
sufficient  information  is  currently 
available  to  the  Service  to  support  a 
proposed  rule  to  list  them  as 
endangered  or  threatened.  The  Service 
finds  that  the  petitioned  action  is 
warranted  due  to  habitat  loss  and 
degradation,  predation,  inadequate 
regulatory  mechanisms,  past  dirought. 
and  recreational  activities,  which 
imperil  the  continued  existence  of  the 
red-legged  frog.  Accordingly,  the 
Service  will  promptly  publish  a 
proposed  regulation  to  list  the  California 
red-legged  frog. 

Author 

The  primary  author  of  this  document 
is  Peter  C  Sorensen,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C  1361- 
1407;  16  use.  1531-1544;  16  U.S.C.  4201- 
4245;  Pub.  L.  99-625, 100  Slat.  3500,  unless 
otherwise  noted). 

List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Datedijuly  13. 1993. 
Richard  N.  Smith, 

Acting  Director,  U.S  Fish  and  Wildlife 

Service. 

|FR  Doc.  93-1 7050  Filed  7-16-93;  8  45  am) 
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AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings  on  a 
proposal  to  designate  critical  habitat  for 
the  Northern  Ri^t  Whale  and  extension 
of  the  comment  period. 

SUMMARY:  On  May  19.  1993  (58  FR 
29186).  NMFS  proposed  regulations  to 
designate  critical  habitat  for  the 
northern  right  whale.  The  areas 
proposed  for  designation  are  portions  of 
Cape  Cod  Bay,  Stellwagen  Bank  and 
waters  adjacent  to  the  coasts  of  Georgia 
and  Florida. 
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.VMFS  has  .i^cheduled  piit:)ii::  hearsii^s 
in  the  proposal,  Ar;vone  wish.nt;  tn 
make  i  prBseniaticn  at  a  publi;  hrijtr.ng 
sho^ild  register  jpon  arT'.vsl  ar.ri  be 
prepared  to  prpv;de  a  vvntteri  t.opy  of 
their  test;Tr.onv  at  the  ti.T.e  of 
presenta; ;:".  Depending  on  the  number 
of  persons  w.shmg  to  speak  a  time  limit 
may  be  irr.posed 


>  •vr.heduled  for 
n.:  at  2  p.m. 


DATES:  A  pur»l;  ^  ht'Hr; 
A.ij,  .ST  Z4    V'-<^<'i    Dtv: 
until  all  '  o[-..;iv  :.'->  hRv^  'x.i'i  heard,  at 
theCanaverA;  Fort  Autiioruy.  200 
George  K.r,^  Boulevard,  Port  Canaveral. 
Florida.  Another  public  hearing  is 
9rhpdul»d  for  August  25,  1993 
'>e«:r-"iii^  =>.»  7  pm.  until  all  comments 
riave  been  heard,  at  the  Georgia 
Department  of  Natural  Resources,  1 
Conservation  Way,  Brunswick.  Georgia. 
TTie  comment  period  on  this  proposed 
action  is  extended  to  August  31, 1993, 
to  allow  commenters  the  opportunity  to 
respond  (o  concerns  voiced  at  the  public 
hearings. 

ADDRESSES:  Send  written  comments  to 
Dr  \V:lliam  \V.  Fox.  Jr..  Director.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service.  1335  East- West 
Highway,  suite  8268.  Silver  Spring,  MD 

FOR  FUHTHE.R  INFORMATION  CONTACT. 

Robert  C.  Ziobro.  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1335  East-West  Highway, 
Silver  Spring.  MD  20910  (301-713- 
2322);  or 

Terry  Henwood.  Southeast  Region. 
National  Marine  Fisheries  Service, 
9450  Koger  Boulevard.  St.  Petersburg. 
FL  33702  (813-893-3366) 

Dated:  July  13, 1993. 
W  iliun  W.  Fox.  )r.. 
Director.  Office  of  Protected  Resources 
IFR  Doc.  93-16986  Filed  7-16-93;  8:45  ami 
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50  CFR  Part  227 

Listing  Endangered  and  Threatened 
Spectes  and  Designating  CHticai 
Habitat:  Petition  to  List  North  una 
Sooth  Umpqua  River  Sea-run  Cutthroat 
Trout 

AGENCY:  Na;ic"al  Manne  Fisheries 

St'-',  ice  (N'MFSi.  NOAA.  Commerce. 
ACnON:  N,  ■    «  '  '  .^ceipt  of  petition  and 

-Kq,:"s'  for  information, 

SUlrWARY:  NMFS  has  rt!t;e:^  -'<;  a  petition 
to  i.st  .North  a;ul  So'..Lh  I  'rr.:><:,::a  River 
sea-run  cutth.-oat  tjju'  :''>::r "^vtic/jus 
darki  clario)  and  tc  aesipna^e  c-ritical 
habitat  under  the  Endar-.E^^rt-d  Species 
.A.ct  of  Kt73  (ESA).  In  b<.;  'irn.T'u.e  with 
section  4  o^  the  ESA  N'MFS  has 


deterrairu'd  tr.ni  !ho  petition  prtJSHr's 
substantidi  si.(H:i!;fit  iriformation 
indicating  ihi*:  'i  ■■  i'  tion  may  be 
warranted.  Th.^^rKf.ir"  NMFS  is 
initiating  a  s;-"  .>  rt-vit^w  tj  determine  if 
the  petitioned  action  is  warranted.  To 
ensure  that  the  review  is 
comprehensive.  NMFS  is  soliciting 
information  and  data  regarding  this 
action. 

DATES:  Comments  and  information  must 
be  received  by  September  17.  1993 
ADDRESSES:  Copies  of  the  petition  are 
available  from,  and  comments  should  be 
submitted  to:  Merritt  Tutlle.  Chief. 
Environmental  and  Technical  Services 
Division.  NMFS.  911  NE.  11th  Avenue, 
room  620.  Portland,  OR  972.12 
FOR  FURTHER  INFORMATION  CONTACT; 
Garth  Griffin,  NMFS.  Northwest  Region. 
(503)  230-5430  or  Marta  Nammack. 
NMFS.  Office  of  Protected  Resources, 
(301)  713-2319. 

SUPPLEMENTARY  (Nt-CMATiON: 

Background 

Section  4  of  the  ES,\  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  a 
species  to  or  remove  a  species  from  the 
List  of  Endangered  and  Threatened 
Wildlife  and  to  designate  critical 
habitat.  Section  4(b)(3)(A)  of  the  ESA 
requires  that,  to  the  maximum  extent 
practicable,  within  90  days  after 
recei\'ing  such  a  petition,  the  Secrstar} 
determine  whether  the  petition  presents 
substantial  scientific  or  commercial 
information  indicating  that  the 
petitioned  action  may  be  warranted. 

Petition  Received 

On  April  1. 1993.  the  Secretary  of 
Commerce  received  a  petition  from  the 
Oregon  Natural  Resources  Council,  the 
Umpqua  Valley  Audubon  Society,  and 
The  Wilderness  Society  to  hst  North 
and  South  Umpqua  River  sea-run 
cutthroat  trout,  and  to  designate  critical 
habitat  under  the  ESA.  As  required  for 
a  petition  to  list  a  Pacific  salmon  stock 
(May  18.  1992.  57  FR  21056).  the 
petition  presents  information  on  and 
discusses  whether  the  petitioned 
population  qualifies  as  a  "species" 
under  the  ESA.  in  accordance  with 
NMFS'  "Pohcy  on  Applying  the 
Definition  of  Species  under  the 
Endangered  Species  Act  to  Pacific 
Salmon"  (November  20.  1991.  56  FR 
58612).  The  Assistant  AdminisL'ator  for 
Fisheries.  NOAA.  has  determined  tliat 
the  petition  presents  substantial 
scientific  information  indicating  that  the 
petitioned  action  may  be  warranted 
Under  section  4(b)(3)(B]  of  the  ESA.  this 
determination  requires  that  a  review  of 


•he  status  of  the  North  and  Sou'h 
I'mpqua  River  sea-run  cutthroat  tjout  be 
conaucted  to  determine  if  the  petitioned 
action  Is  wprrant^d 

Listing  Factors  and  Basis  for 

Determination 

Under  section  4(a)ll)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial. 
recreational,  scientific,  or  educational 
purposes;  (31  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  tlie  best  scientific  and 
commercial  data  available  after  taking 
into  account  any  efforts  made  by  any 
state  or  foreign  nation  to  protect  the 
species. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  tx^st  available 
scientific  and  commercial  data.  NMFS  is 
soliciting  information  and  comments 
concerning  the  present  and  historic 
status  of  the  North  and  South  Umpqua 
River  sea-run  cutthroat  trout.  NMFS  is 
also  soliciting  information  on  whether 
or  not  this  stock  qualifies  as  a  "species" 
under  the  ESA  (November  20. 1991,  56 
FR  56612).  Copies  of  the  petition  are 
available  (see  ADDRESSES! 

It  is  important  to  note  that,  unlike 
critical  habitat  designation,  the 
determination  to  list  a  species  is  based 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
regarding  a  species'  status,  without 
reference  to  possible  economic  of  other 
impacts  of  such  a  determination  (50 
CFR  424  11^)11 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  as  critical 
habitat  for  the  North  and  South  Umpqua 
River  sea-run  cutthroat  trout  (see  also 
October  15,  1991.  56  FR  .51684).  Areas 
that  include  the  physical  and  biological 
features  essential  to  the  recover^'  of  the 
species  should  be  identified.  Areas 
outside  t^ie  present  distribution  should 
also  be  identified  if  such  areas  are 
essential  to  the  recoverv'  of  the  species. 
Essential  features  should  include,  but 
are  not  limited  to  (tl  space  for 
individual  and  population  growth,  and 
for  normal  behavior:  (2)  food,  water  air, 
light,  niinf  rals,  or  other  nutritional  or 
physiological  requirements.  (3)  cover  or 
shelter:  (4)  sites  for  breeding 
reprodurtion.  rearing  of  offspring:  snd 
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generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designations  under 
the  ESA  is  the  probable  economic 
impact  "of  the  (critical  habitat) 


designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  listing 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 


attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include  (1)  supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications,  and  (2)  the 
commenter's  name,  address,  and 
associated,  institution,  or  business. 

Dated:  July  7. 1993. 
Gary  Matlock, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Oceanic  and  Atmospheric 
Administration. 
!FR  Doc.  93-16973  Filed  7-16-93-  8:45  am) 
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DEPARTMENT  OF  AGRiCULTUFiE 

Potest  Service  I 

Camp  Craek  Timber  Sa.e,  Salmon 
National  Forest,  Le;n^i  Coa-vy,  Ida^o 

AGENCY:  Forest  Service,  Agricullure. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SwMMAflY:  The  Forest  Ser%ice  will 
;  -'-pare  an  Environmental  Impact 
i::3»ement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  proposed  actions  to  harvest 
timber,  build  roads,  and  regenerate  new- 
stands  of  trees  in  portions  of  Amett 
Creek,  Rapps  Creek.  Jefferson  Creek,  and 
Camp  Creek.  Currently  the  largest 
proposal  is  to  harvest  timber  on 
approximately  1.250  acres  of  forested 
la.^d  and  to  construct  approximately  30 
miles  of  road  suitable  for  hauling  forest 
products.  Other  alternatives  will  be 
analyzed  that  propose  harvesting  fewer 
acres  of  forest  and  constructing  fewer 
miles  of  road.  It  is  also  possible  that 
additional  alternatives  which  propose 
greater  amounts  of  harvest  area  and 
miles  of  road  construction  could  be 
proposed  and  analyzed.  These  actions 
have  a  proposed  implementation  date  of 
1996.  and  are  designed  to  produce 
short-term  and  long-term  timber  outputs 
through  timber  management.  The 
project  area  is  located  approximately 
eighteen  air  miles  northwest  of  Salmon. 
Idaho.  All  of  the  proposed  actions  are 
located  within  the  12.118  acre  Haystack 
Mountain  Roadless  Area.  This  area  is 
now  listed  as  No.  13-507  on  the  Salmon 
^.'3[ional  Forest. 

DATES:  Written  comments  concerning 
tne  scope  of  the  analysis  described  in 
this  Notice  should  be  received  by 
September  2,  1993. 

ADDRESSES:  Send  written  comments  to 
Sal::    :  N  •■,;onal  Forest.  P.O.  Box  729, 
.SaLmon.  Idaho  R"MP:" 
POR  FURTHER  INFORMATION  CO.NTACT: 
Questions  concerning  the  proposed 


action  and  EIS  should  be  directed  to 
Lynn  BenDett.  Environmental 
Coordinator.  Salmon  National  Forest, 
phone:  (208)  75&-5132. 

SuP' LEMENTARY  INFORMATION:  This  EIS 

vMu  udr  to  the  Sairaon  National  Forest 
Plan  (appro\-ed  January  11, 1988), 
which  provides  the  overall  guidance 
(Goals.  Objectives.  Standards,  and 
Management  Area  direction)  to  achieve 
the  Desired  Future  Condition  for  the 
area  being  analyzed.  This  proposed 
action  is  designed  to  emphasize 
production  of  short-term  and  long-term 
timber  outputs  through  timber 
management.  The  Salmon  National 
Forest  Land  and  Resource  Management 
Plan  assigned  the  potentially  affected 
area  a  58  Management  Area 
prescription.  For  a  detailed  description 
of  the  above  Management  Area 
prescriptions,  refer  to  Salmon  National 
Forest  Land  and  Resource  Management 
Plan  pages  IV-129  through  IV-133. 

The  proposed  actions  will  occur  in 
Management  Area  53.  The  emphasis  for 
the  proposed  actions  in  this  area  is  on 
producing  long  term  timber  outputs 
through  a  moderate  level  of  investment 
in  regeneration  and  thinning. 

Because  of  the  controversy 
surrounding  road  construction  and 
limber  harvesting  in  a  roadless  area  the 
Salmon  National  Forest  Supervisor 
determined  that  the  proposal  may  have 
a  significant  effect  on  the  quality  of  the 
human  environment  and  decided  to 
prepare  this  environmental  impact 
statement.  The  interdisciplinary  team 
identified  the  following  issues  related  to 
the  proposed  action: 

1.  Management  of  vegetation  and 
related  activities  (e.g.  road  building  and 
site  preparation)  could  affect  the  long- 
term  productivity  of  salmonid  habitat  in 
the  Napias  Creek  drainage. 

2.  Management  of  vegetation  in  the 
Camp  Creek  Analysis  could  affect  the 
long-term  maintenance  of  whitebark 
pine  old-growth  unique  to  the  analysis 
area. 

3.  Management  of  the  vegetation 
resource  could  affect  the  long-term 
maintenance  of  biodiversity  in  the 
Camp  Creek  Analysis. 

4.  Vegetation  management  in  the 
Camp  Creek  Analysis  may  affect  long- 
term  maintenance  of  elk  habitat  by 
changing:  cover/forage  ratios,  the 
amount  of  juxtaposition  of  cover  blocks 
available  to  elk.  the  vulnerability  of  bull 


elk  to  hunters  or  habitat  usw  bv  eik 
during  management  aciiv.'.ies 

5.  Removing  dead  ar:d  dy:ng  tr'^es  can 
affect  snag-dependent  wi'diife. 
including  at  least  eigh*  rr-.ar.p.eerr.en; 
indicator  and/or  sensitive  s;  efios. 

6.  Vogelalion  managr'rrit'F::  ir.  the 
Camp  Creek  Analysis  Area  to'^la,  affect 
the  long-term  maintenance  of  habitat  for 
Threatened,  Endangered  or  Sensitive 
Species. 

7.  The  proposed  Camp  Creek  project 
may  after  recreation,  roadless  and  scenic 
attributes  and  affect  wilderness 
eligibility. 

8.  The  management  of  existing  and 
new  roads  after  the  timber  sale  is 
com.pleted  may  increase  or  decrease  the 
road  miles  available  for  motorized 
recreation. 

9.  The  affects  of  past  and  present 
management  activities  and  similar 
at;tions  which  may  occur  in  the 
reasonably  foreseeable  future,  may 
change  cumulative  watershed  effects 
resulting  from  multiple  activities. 

10.  Management  activities  can  affect 
soil  physical  properties  and  long-term 
sail  productivity. 

11.  The  project  may  contribute  to  the 
cevelopment  of  a  long-term 
ttansportation  system. 

12.  The  project  should  be  cost 
efficient  and  cost  effective  in  both  the 
short  and  long-term. 

13.  The  proposed  management 
activities  may  affect  wetlands  in  the 
upper  parts  of  Camp  Creek  and  Rapps 
Creek. 

14.  Currently,  the  health  and 
productivity  of  timber  stands  in  the 
project  area  differ  from  the  desired 
future  condition  and  are  threatened  by 
present  and  potential  insect  and  disease 
activity. 

15.  Maintenance  of  community 
stability  and  local  customs  and  culture 
through  the  employment  and  associated 
economic  activity  related  to  the 
harvesting  and  processing  of  timber. 

16.  Vegetation  management 
(including  new  roads  a.nd  creation  of 
openings  in  the  forest  cancpy)  may 
change  livestock  distribution  in  the 
Camp  Creek  Analysis  .\rea 

17.  Ht-ntage  Resources — The  project 
area  is  encompassed  by  the  Mackinaw 
Mining  District.  The  proposed  actions 
may  affect  the  cultural  resources  in  the 
project  area. 

The  Forest  Service  is  seeking 
information  and  comments  from 
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FfMieral,  Slate  and  ioc.a!  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
proposed  action.  The  Forest  Service 
invites  wrtten  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  l^ie  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  Most  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  within  45  days  from  the  date  of 
p-iblication  of  this  Notice  in  the  Federal 
Register.  An  open-house  meeting  v  i: 
be  held  in  Salmon,  Idaho  for  the 
purpose  of  identifying  issues.  The  date, 
time,  and  location  of  these  meetings  will 
be  published  in  The  Recorder-Herald 
(Salmon,  Idaho). 

Preparation  of  the  EIS  will  include  the 
following  steps. 

1.  Define  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  EUminate  issues  of  minor 
importance  or  those  that  have  been 
covered  by  previous  and  relevant 
environmental  analysis. 

4.  Select  issues  to  be  analyzed  in 
depth. 

5.  Identify  reasonable  alternatives  to 
the  proposed  action. 

6.  Describe  the  affected  environment. 

7.  Identify  the  potential 
environmental  effects  of  the 
alternatives. 

Steps  2  and  3  will  be  completed 
through  the  scoping  process. 

Step  5  will  describe  a  range  of 
alternatives  developed  in  response  to 
the  key  issues.  One  of  these  will  be  the 
"No  Action"  alternative,  in  which  the 
existing  roadless  character  of  the  Lemhi 
Range  Roadless  Area  would  be 
maintained.  Other  alternatives  will  be 
developed  based  on  scoping. 

Step  7  will  analyze  the  environmental 
effect  of  the  each  alternative.  This 
analysis  will  be  consistent  with 
management  direction  outlined  in  the 
Forest  Plan.  The  direct,  indirect,  and 
cumulative  effects  of  each  alternative 
will  be  analyzed  and  documented.  In 
addition,  the  site  specific  mitigation 
measures  for  each  alternative  will  be 
identified  and  the  effect! vene'ns    f  hese 
mitigaton  measures  will  be  disc  iosed. 

The  approxirr.ate  boundar\'  of  the  area 
that  would  be  considered  for  pr()pii-,i}d 
activities  is  as  follows:  The  naf.i-^er:. 
and  western  boundar:es  are  Forest 
Service  Road  61  The  eastern  bou:iriar>' 
shall  be  defined  by  Forest  Sen.;;  e  Read 
242.  The  southern  boi;ndar\-  shn:!  S' 
Forest  Service  Road  197  where  it  jOiiis 
Forest  .Service  Road  242,  then  along 
Forrest  Ser.ice  Road  197  to  the  junction 
of  Forest  Service  Road  197  and  Forest 
Service  Road  300,  then  along  Forest 


Service  Road  300  to  the  junction  of 
Forest  Service  Road  61.  This  area 
approximates  the  original  boundary  of 
the  Haystack  Mountain  Roadless  Area 
(12,118  acres). 

The  proposed  management  activities 
would  De  administered  by  the  Cobalt 
Ranger  District  of  the  Salmon  National 
Forest  in  Lemhi  County,  Idaho. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are, 
(1)  during  the  scoping  process  (the  next 
45  days  following  publication  of  this 
Notice  in  the  Federal  Register  and,  (2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  December.  1993.  At  that  time 
the  EPA  will  publish  an  availability 
notice  of  the  Draft  EIS  in  the  Federal 
Register.  The  comment  period  of  the 
Draft  EIS  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  availability  notice  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  alter  reviewers  of  several 
court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  so  that  it  alerts 
an  agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Power 
Corp  v.  NRDC,  435  U.S.  519.  533  (1978) 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period,  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  final  environmental 
impact  statement. 

The  Salmon  National  Forest  expects 
to  release  a  draft  EIS  in  December  1993 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 


pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  also 
address  the  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act.  40  CFR 
1503,3,  in  addressing  these  points.) 

The  Salmon  National  Forest  expects 
to  release  a  final  EIS  in  May  1994.  A 
forty-five  day  predecisional  pubUc 
comment  period  will  occur  prior  to  a 
decision  by  the  Forest  Supervisor.  The 
Forest  Supervisor  for  the  Salmon 
National  Forest,  who  is  the  responsible 
official  for  the  EIS,  will  then  make  a 
decision  regarding  this  proposal,  after 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  Environmental 
Impact  Statement,  and  applicable  laws, 
regulations,  and  policies.  The  reasons 
for  the  decision  will  be  documented  in 
a  Record  of  Decision,  also  made 
available  in  July  1994.  An  availability 
notice  of  the  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  will  be  published  by  the  EPA 
in  the  Federal  Register. 

Dated:  July  7.  1993 
John  E.  Burnt. 

Forest  Supervisor,  Salmon  National  Forest. 
IFR  Doc  93-1704  Filed  7-16-93;  845  am) 
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AGENCY;  USDA.  Forest  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  proposed  action  is  to 
harvest  55  million  board  feet  of  timber 
and  build  the  associated  road  system. 
The  existing  Tonka  log  transfer  facility 
would  be  used.  The  study  area  is 
located  southwest  of  Petersburg.  Alaska, 
on  Kupreanof  Island,  It  encompasses 
approximately  65.000  acres  at  elevations 
ranging  from  sea  level  to  3.000  feet.  The 
area  includes  VCU's  437  and  439  and 
portions  of  447  and  448.  This  includes 
townships  58.  59,  60  and  61  south,  and 
ranges  77,  78.  and  79  east.  Copper  River 
Meridian. 

DATES:  Comments  concerning  the 
proposal  to  harvest  timber  in  the  South 
Lindenberg  study  area  should  be 
received  in  writing  by  August  30, 1993. 
Send  requests  for  further  information  or 
written  comments  to  Jim  Thompson. 
Planning  Team  Leader,  USDA  Forest 
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Service.  P.O.  Box  1328,  Petersburg,  AK. 
99833  (907) 772-3871. 

SUPPlEUEnTAPY  tNFOBMATION: 

1.  Puipo««  i.Td  S<:ope  of  the  Decision 

The  purpose  of  the  project  is  to 
provide  55  million  board  feet  of  timber 
for  harvest  according  to  direction 
described  in  the  Tongass  Land 
Management  Plan. 

The  nature  of  the  decision  to  be  made 
is  whether  lo  harvest  55  million  board 
feet  of  timber  from  the  South 
Lindenberg  Study  Area,  and  if  so,  in 
which  locations  and  under  what 
conditions.  This  decision  will  be  made 
by  Abigail  R.  Kimbell,  the  Stikine  Area 
Forest  Supervisor. 

la.  Public  Involvement  Process 

A  public  scoping  letter  will  be  sent  to 
all  persons  who  have  indicated  an 
interest  in  the  project  by  responding  to 
the  Stikine  Area  Project  Schedule,  or 
who  have  otherwise  notified  the  Stikine 
.\.-8a  that  they  are  interested  in  the 
South  Lindenberg  Timber  Harvest 
project.  Public  meetings  or  other 
methods  may  be  used  to  gather 
additional  information  from  interested 
persons  if  necessary. 

lb.  Alternatives 

Alternatives  will  include  the  no 
action  alternative,  and  are  likely  to 
include  three  to  five  action  alternatives, 
all  of  which  will  harvest  approximately 
55  million  board  feet  of  timber.  The 
alternatives  will  vary  according  to  the 
size  and  location  of  units,  for  example 
one  alternative  may  spread  harvest  units 
evenly  through  the  study  area  while 
another  may  concentrate  the  harvest  in 
)  portion  of  the  study  area.  The  road 
systems  will  vary  with  each  alternative 
accordingly. 

Jc  Preliminary  Issues 

1  Ti.Tiber  Flarvest  Economics.  Will 
action  alternatives  within  the  study  area 
include  timber  hardest  that  is  profitable 
and  meet  9ronojr.ic  cn'eria. 

2  Fish  What  effects  will  timber 
han'est  and  road  construction  have  on 
habitat  u.sed  bv  trout  and  salmon? 

3  Wildlife  What  effects  will  timber 
.har.'est  and  related  activities  have  on 
wildlife  habitat'' 

4  Recreation  What  effect  will  the 
proposed  sale  or  sales  in  this  area  have 
on  recr'.-atiQnal  opportunities' 

')  Visual  Quality  To  what  extent  will 
each  alternative  influence  the  landscape 
character  of  the  study  area' 

6  Subsistence.  To  what  extent  will 
eauh  alternative  affect  subsistence 
resources  and  use  withm  the  study  area? 

7  Biodiversity.  How  will  timber 
harv  estmg  affect  the  biodiversity  and 


old  growth  structure  of  Kupreanof 
Island? 

2.  Expected  Time  fur  Qjmpletion 

A  draft  Envirorimantal  Impact 
Statement  is  projected  for  issuance 
approximately  January  1955.  Issua^e  of 
the  Final  Environmental  Impact 
Statement  is  projected  for  July  1995. 

Interested  publics  are  invited  to 
comment. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process. 

First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vennont  Yankee  \uclecr 
Power  Corp.  v.  NBDC,  435  U.S.  519, 
553.  (1978). 

Also,  environmental  objections  that 
could  be  raised  add  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmentai 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model  803  f.2d  1016.  1022   (9th  Cir 
1986)  and  Wisconsin  Heritages,  Inc  v 
Harris,  490  F.  Supp.  1334.  1338  (ED 
Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  (enter  correct  time  period) 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Serv  ice  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement 
To  assist  the  Forest  Ser/ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  draft  environ m.ental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  must  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 


the  procedural  provisions  of  the 
National  Environmental  Pchcy  .^ct  at  40 
CFR  1=503. 3  in  addressing  these  points. 

The  responsible  official  for  the 
decision  is  .\bigail  R.  Kjmbell.  Stikine 
Area  Forest  SLipervisc.  Pt'ter<;burg, 
.Maska. 

Wntten  comments  and  suggestions 
concerning  the  analysis  and 
Environm.ental  Impact  Statement  should 
be  sent  to  Jim  Thompson.  ID  Team 
Leader,  P  O.  Box  1328,  Petersburg.  AK, 
99833, (907)  772-3871, 

Dan-d  luly  6,  1993. 
\\ii%iii  R.  Kimbell. 
Forest  Supen-isor 
IFR  DiK-  Q''-t6962  Filed  7-16-93;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  9030518-3118;  I.D.  0419S3A] 

Projects  To  Provide  Information  on  the 
Antarctic  Marine  Ecosystem; 
Correction 

AGENCY;  National  Marine  Fisheries 
Service  (\*\1FS),  NOAA,  Commerce. 
ACTION;  Notice  of  availability  of 
financial  assistance;  coirection 


SUMMARY:  In  notice  document  93-16355. 
beginning  on  page  37465  in  the  issue  of 
Monday,  July  12.  1993,  m.ake  the 
following  correction: 

On  page  37466,  in  the  first  column, 
under  the  DATES  caption,  line  2.  the  date 
for  receipt  of  applications  for  funding 
should  be  corrected  to  read  "August  2, 
1993"  instead  of  "July  16,  1993" 

Dated:  July  12,  1993 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 

Satsonal  Oceanic  and  Atmospheric 

.'idministration- 

;FR  Doc.  93-17006  Filed  7-16-93:  8  45  am] 

BILLING  COO€  KtO-22-M 


Marine  Mammals 

AGENCYi  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  scientific  research 
Permit  No.  860  (P278E). 

SUMMARY:  On  May  7.  1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  27270)  that  a  request  for  a  scientific 
research  permit  to  take  marine 
mammals  had  been  submitted  by  Dr. 
Brent  S  Stewart,  Hubbs-Sea  World 
Research  Institute.  1700  South  Shores 
Road,  San  Diego,  CA  92109. 
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ADDRESSES:  The  per-;'.;?  and  wiaied 
aocur.ients  axe  available  for  revi«w 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1335  East-West 
Highway,  room  7324.  Silver  Spring.  MD 
20910  (301/713-2289);  and 

Director,  Southwest  Region,  NMFS. 
NO-\A.  501  West  Ocean  Boulevard, 
suite  4200,  Long  Beech,  CA  90802-4213 
(110'qR'>-401fiy 

SUPPi-EMENTAav  lNFO?^MATtC>N:  Notice  is 
hereby  given  that  on  July  <-  l:*r^3.  as 
authorized  by  the  Marine  Maoinial 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.],  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 
VMFS  issued  the  requested  permit  for 
the  above  activities  subject  to  special 
conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973, 
was  based  on  a  finding  that  such  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 

Datod:  Ju}y  9,  1993. 
WlHam  W  Fox,  Jr., 
Director.  Office  of  Protected  Resources. 
\'ationaJ  Marine  Fisheries  Service. 
[FR  Doc.  93-17012  Filed  7-16-93:  8:45  ami 


DEPARTMENT  OF  EDUCATION 

Meetings 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  partially  closed 

meeting. 


SUMMARY:  Ill's  r.otH-e  s^-'s  fo-ih  the 
scihen'jie  ana  prnonsed  at;er;..ift  -.■•: 
forthrommg  •r.""'.:r;js  of  the  National 
Assessment  Oiveniing  Board  and  its 
committees  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section  10(a) 
(2)  of  the  Federai  Advisory  Committee 
Act  This  document  is  intended  to 
notih'  the  genera!  public  of  their 
opportunity  to  attend  the  oppn  po.i;ins 
of  the  meetings 

Dates:  Aug'jst  5-7,  1993. 
T/nje;  August  5, 1993 — Subjocl  Area 
Committee  #2, 1  p.m.-2  p.m.  (open);  2  p.m  - 


6  p.tn.  (dosed):  Achievement  Levels 
Committee.  4  p.m.-6  p.m.  (open).  August  6, 
1993— Executive  Committee.  7  a.m.-8:45 
a.m.  (open);  Full  Board,  9  a.m.-l  1  a.m. 
(open);  11  a.m.-l:30  p.m.  (closed).  Reporting 
and  Dissemination  Committee,  1:30  p.m- 
3:30  p.m.  (open):  Subject  Area  Committee  ti. 
1:30  p.m.-l:45  p.m.  (open);  1:45  p.m.-3:30 
p.m.  (closed);  Design  and  Analysis 
Committee,  1:30  p.m.-3  30  p.m.  (open);  Full 
Board.  3:30  p  m.-4.30  p.m.  (open); 
Nominations  Committee,  4:30  p.m. -5  p.m. 
(open).  August  7. 1993— Ad  Hoc  Item 
Development  Policy  Committee.  8  8.m.-9 
a.m.  (open);  Full  Board,  9  a.m.  until 
adjournment,  at  approximately  12  noon 
(open). 

Location:  Ritz-Carlton  Hotel.  1700  Tysons 
Boulevard.  McLean,  Virginia 

FOR  FURTHER  mFORMADON  CONIACT: 
Mary  Ann  Wilmer,  Operations  Officer. 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
NW..  Washington,  DC,  20002-4233, 
Telephone:  (202)  357-6938. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297),  (20  U.S.C. 
1221e-l). 

The  Board  is  established  to  formulate 
poUcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  August  5,  two  committees  will  be 
in  session.  The  Subject  Area  Committee 
«2  will  meet  in  partially  closed  session. 
The  agenda  item  for  the  open  session.  1 
p.m.  until  2  p.m..  will  be  an  update  on 
the  1998  NAEP  Arts  Consensus  Project. 
From  2  p.m.  to  6  p.m.,  the  meeting  will 
be  closed  to  the  public  for  the 
committee  to  review  the  NAEP 
mathematics  cognitive  items.  This 
portion  of  the  meeting  must  be 
conducted  in  closed  session  because 
premature  disclosure  of  the  information 
presented  for  review  might  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  Such  matters  are 
protected  by  exemption  9(B)  of  section 
552b(c)  of  title  5  U.S.C.  The 
Achievement  Levels  Committee  will 
meet  in  open  session  from  4  p.m.  until 
6  p.m.  The  proposed  agenda  includes  a 


discussion  of  proposed  revisions  to  the 
achievement  levels  policy. 

On  August  6,  the  Executive 
Committee  will  meet  in  open  session 
from  7  a.m.  until  6:45  am.  Agenda 
items  for  this  meeting  include 
discussion  of  the  House  Appropriations 
Committee  mark  for  NAEP  for  FY  1994 
and  the  out-years:  update  of  NAEP 
reauthorization:  plans  for  addressing 
NAEP  policy  issues;  and  changes  to 
NAGB  by-laws. 

Also  on  August  6.  the  full  Board  will 
convene  in  partially  closed  session. 
From  9  a.m.  until  11  a.m.  the  meeting 
will  be  open  to  the  public  for  review  of 
the  agenda,  the  Executive  Director's 
Report,  NAEP  Update,  and  Board 
discussion  of  policy  issues.  From  11 
a.m.  until  1:30  p.m..  the  meeting  Mill  be 
closed  to  the  public.  Beginning  at  11 
a.m.  until  12:30  p.m..  the  Board  will 
hear  a  briefing  on  the  draft  report  by  the 
National  Academy  of  Education  on  the 
evaluation  of  the  1992  trial  state 
assessment.  Premature  disclosure  of  the 
information  contained  in  this  report 
may  be  misleading  and  could  have 
serious  consequences  for  third  parties, 
whose  performance  could  be 
misinterpreted,  leading  to  decisions 
taken  by  the  Department  and/or  others, 
that  would  be  based  on  incomplete, 
confusing,  or  erroneous  inferences. 
Such  matters  are  protected  by 
exemption  9(B)  of  section  552b(c)  of 
title  5  U.S.C.  From  12:30  p.m.  until  1:30 
p.m.,  the  Board  will  hear  a  briefing  on 
the  1992  Writing  Results  by  Educational 
Testing  Service,  the  NAEP  contractor. 
The  presentation  will  include  references 
to  specific  items  from  the  assessment. 
This  portion  of  the  meeting  must  be 
closed  because  reference  may  be  made 
to  data  which  may  be  misinterpreted, 
incorrect,  or  incomplete.  Premature 
disclosure  of  these  data  might 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  9(B)  of 
section  552b(c)  of  title  5  U.S.C. 

From  1:30  p.m.  until  3:30  p.m..  there 
will  be  open  meetings  of  the  Reporting 
and  Dissemination  Committee,  and  the 
Design  and  Analysis  Committee.  At  the 
same  time.  Subject  Area  Committee 
(SAC)  «1  will  hold  a  partially  closed 
meeting.  The  SAC  #1  meeting  will  be 
open  from  1:30  p.m.  to  1:45  p.m.  for  a 
brief  discussion  on  the  NAEP  Civics 
procurement.  From  1:45  p.m.  to  3:30 
p.m.,  the  meeting  will  be  closed  to  the 
public  to  permit  the  committee  to  take 
final  action  on  the  cognitive  items  for 
Reading,  Geography,  and  U.S.  History 
assessments.  This  portion  of  the  meeting 
must  be  conducted  in  closed  session 
because  premature  disclosure  of  the 
information  presented  for  review  might 
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a  p^cposr'  i  j^'nry  action.  Such  matters 
are  p-otp'   f^d  cv  exemption  9(B)  of 
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of  title  5  U  S  C 


Ihj  fui.  Bo».rd  will  reconvene  at  3:30 
p.m.  until  4.30  p.m  to  hear  a  report 
from  Subject  Area  Committee  #2  and  a 
presentation  on  criteria  for  national 
standards  The  August  6  proceedings  of 
the  Board  will  conclude  with  the 
Nominations  Committee  meeting  in 
ojjen  session  from  4;30  p.m.  until  5 
p.m.,  to  review  the  procedures  to  select 
candidates  for  nomination  to  Lhe  Board 
to  replace  members  whose  terms  expire 
in  1994.  and  to  approve  the  schedule  of 
rommittee  activities  over  the  selection 
period. 

On  August  7,  from  8  a.m.  until  9  a.m., 
there  will  be  an  open  meeting  of  the  Ad 
Hoc  Item  Development  Policy 
Committee.  The  agenda  for  this  meeting 
includes  an  exa.Timation  of  Board 
poUcies  related  to  cognitive  item 
development  and  review,  for  the 
purpose  of  suggesting  possible  revisions 
to  the  poUcies. 

At  9  a.m..  the  full  Board  will 
reconvene  to  review  Board  policies  and 
to  hear  reports  from  Subject  Area 
Committee  #1,  Reporting  and 
Dissemination,  Nominations,  and 
Executive  Committees.  This  meeting  of 
the  National  Assessment  Governing 
Board  •.vill  be  adjourned  at 
asproximatelv  12  noon. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board.  Suite  825,  800  North 
Capitol  Street.  N\V,,  Washington.  DC. 
from  8:30  am.  lo  5  p.m.  A  summary  of 
the  activities  at  each  closed  portion  of 
these  meetings,  including  related 
matters  that  are  informative  to  the 
public,  consistent  with  the  policy  of 
title  5  use.  552b(c),  will  be  available 
to  the  public  within  fourteen  days  of  the 
partially  closed  meeting. 

Dated:  July  14. 1993. 
Roy  Truby, 

Exci-^tive  Director,  National  Assessment 

Governing  Board. 

!FH  Drx-  qi-T  701 5  Filed  7-16-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

Federal  Fleet  Conversion  Task  Force. 
Open  Meeting 

Pursua:.'  to  the  provisions  of  the 
Feder3!  Advisory  Committee  Act  (Pub. 
I  92-463,  86  Stat.  770),  notice  is  hereby 

given  of  the  fciiowing  meeting: 


Name:  Federal  Fleet  Conversion  Task 
Force. 

Date  and  Time:  Monday,  July  1 9  1993 
1:30  p.m.-5  p.m.,  Tuesday,  July  20,  1993,  9 
a.m.-5  p.m. 

Location:  Hotel  Washington,  Ballroom 
(Lower  Lobby),  515  15th  Street,  NW.. 
Washington,  DC  20004. 

Contact:  Mark  Bower,  Office  of  Domestic 
and  International  Policy,  U.S.  Department  of 
Energy,  Mail  Stop  PO-50,  Washington,  DC 
20585,  Phone:  (202)  58&-3891,  Fax:  (202) 
586-4447. 

Purpose  of  the  Task  Force:  Establishad  by 
Executive  Order  12844,  the  Task  Force  is 
charged  with  the  development  of 
recommendations  to: 

1.  Assure  that  federal  agencies  exercise 
leadership  In  promoting  alternative  fuels. 

2.  Focus  federal  actions  to  promote  market 
impetus  for  the  development  and 
manufacturing  of  alternative  fueled  vehicles. 

3.  Aid  the  expansion  of  the  refueling 
infirastructure  necessary  to  support  growing 
numbers  of  privately  owned  alternative 
fueled  vehicles. 

In  addition,  the  Task  Force  will  issue  a 
public  report  within  90  days,  setting  forth  a 
recommended  plan  and  schedule  of 
implementation  a.sd,  no  later  than  one  year 
from  the  date  of  this  order,  file  a  report  on 
the  status  of  the  fleet  conversion  effort. 

Agenda 

fuly  19.  1993 

1:30  p.m. 

Welcome  and  Introductory  Remarks 

•  Garry  Mauro,  Task  Force  Chair,  Texas 
Land  Commissioner 

•  Susan  Tiemey,  Task-Force  Vice-Chair, 
Assistant  Secretary,  Policy,  Planning  and 
Program  Evaluation,  U.S.  Department  of 
Energy 

1:45  p.m.-2 :00  p.m. 

Presentation  of  Objectives  and  Desired  Work 
Product  for  Task  Force 

•  Tom  Henderson,  Special  Assistant  to  the 
Task  Force  Chair 

2.00  p.m. -3 :30  p.m. 

Presentation  of  Reports  and 
Recommendations  of  Working  Groups  by 
Co-Chairs 

3:30  p.m.-3:45  p.m. 

Break 

3:45  p.m.-4:15  p.m. 

Presentation  of  Data  for  Prioritizing 
Geographical  Areas  for  Program 
Implementation 

•  Federal  Fleet  Data 

•  Air  Quality  Status 

•  Refueling  Infrastructure 

•  State  and  Local  Programs 

4:15  p.m.-S.OO  p.m. 

Presentation  of  Draft  Task  Force  Report 

July  20.  1993 
9.00  a.m.-9:15  a.m. 

Presentation  of  Regional  Alternative  Fuel 
Strategy  by  Alternative  Fuels  User  Group 

•  Metropolitan  Washington  Council  of 
Governments 


9  15  am -WOO  a  m 

Determination  of  Geographical  .^  re  as  for 
Program  Implementation 

iO  00  a  .-n  -10  45  a.m. 

Presentation  of  Framework  for  Operation  of 

Local  In-jplementation  Process 

10  4j  a  m  -11  00  a.m. 
B-eaX 

U  OOair-12  OOpm. 

Presentation  of  Plan  for  Continuing  Task 
Force  Role  in  Implementation  Process 

12:00  pm.-lOO  p.m. 

Lunch 

1:00  p.m. -2  00  p.m. 

Public  Comment  Period 

2  00  p  n  -3  45  p  m 

Discussion  and  Ad  ption  of  Task  Force 
Report 

3:45  pm. -4  00  p.m. 
Break 

4:00  p.m. -5  00  p.m. 

Continue  Discussion  and  Adoption  of  Task 
Force  Report 

5:00  p.m. 
Adjourn 

Public  Participation 

lhe  meetm ^  is  open  to  the  public. 
Written  staten  ents  may  be  filed  with 
the  Task  Force  either  before  or  after  the 

meeting.  Members  of  the  pubUc  who 
wish  to  maVe  ond  statements  pertaining 
to  lhe  agenda  items  should  contact  Mark 
BoA-er  at  the  address  or  telephone 
number  listed  above,  Requests  must  be 
received  five  calendar  days  prior  to  the 
meeting  and  reasonjble  provisions  will 
be  made  to  include  !he  presentat.on  on 
the  agenda.  These  oral  presentations 
will  be  limited  to  five  minutes.  The 
Cinirman  of  the  Ta<;k  force  is 
empowered  to  conduct  the  mf-eting  in  .'? 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  bemg 
published  less  than  15  days  prior  to  the 
meeting  becai^se  the  Task  Force  was 
awaiting  finalization  cf  the  geographiral 
areas  for  program,  implementation,  as 
well  as  the  information  and 
recommendations  Lhat  were  coiiected 
and  agreed  upon  by  the  working  groups 
of  the  Task  Force. 

Minutes 

Available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room,  Room  lE-190.  Forresta! 
Building,  1000  Independence  Ave,,  S\V,. 
Washington,  DC  between  9  a,m,  and  4 
p  m,.  Monday  through  Friday,  except 
Federal  Holidays. 
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Issued  at  Washington,  DC,  on  July  IS, 
1993 
Howard  H  Raiken, 

A  rivisory  Committee  Management  Officer. 
iPR  DfK  93-1 72S4  Filed  7-16-93;  8:45  am) 

BILUNO  CODE  8450-01-11 


Technology  Developfrer,*  Program 

AGENCY:  Oftice  of  Environmental 
Restoration  and  Waste  Management, 
Department  of  Energy. 

ACTION:  Notice  of  Technology  Systems 

Display. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  announcing  a  Technology 
Exhibition  at  which  DOE  will  display  a 
number  of  innovative  technologies  that 
have  been  demonstrated  for  remediation 
of  buried  waste  sites  within  the  DOE- 
Complex.  These  technologies  may  have 
potential  application  to  a  number  of 
other  waste  cleanup  operations  outside 
the  DOE-Complex.  The  technologies 
being  demonstrated  may  impact  a  range 
of  remediation  objectives,  including 
characterization,  retrieval,  and 
contamination  control. 

The  Technology  Exhibition  will  be 
held  at  University  Place,  Idaho  Falls, 
Idaho,  on  July  29-30, 1993  to  display 
these  technologies.  The  equipment  used 
in  the  demonstrations  will  be  on 
e.xhibition  to  the  public.  The  principal 
investigators  responsible  for  the 
development  of  the  technologies  will 
also  be  available  to  discuss  associated 
issues  with  the  public.  The  technologies 
to  be  displayed  at  this  exhibition  are 
listed  below. 

Rapid  Geophysical  Surveyor 
Rerriofe  Excavation  System 
Rapid  Monitoring  Unit 
Remote  Characterization  System 
Contamination  Control  Unit 
Natural  Polysaccharide  Fixants 
Retrieval  Technology 
Overburden  Removal  Technology 
FOn  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  ihis 
announcement,  contact  Jaffer 
Mohuiddm.  telephone  (301)  903-7965, 
The  address  is  Division  of 
Demonstration,  Te.sting,  and  Evaluation 
fEM-55).  Office  of  Technology 
Development,  US  Department  of 
Energy,  19901  Germantown  Road, 
Germanlown,  Maryland  20874.  For 
registration  to  the  Technology 
Exhibition,  please  write  to  or  phone 
Barbara  Henncksen,  DOE  Idaho 
Operations  Office,  785  DOE  Piece,  Idaho 
Falls,  Idaho  83401,  (20P)  "20-0142 
SUPPLEMENTARY  INFOHMATJON;  The  Office 
of  Environmental  Restoration  and  Waste 
Management  was  created  to  clean  up  45 


years  of  environmental  pollution  from 
the  design  and  manufacture  of  nuclear 
materials  and  weapons.  Environmental 
R>  -*  rat.oM  ,in(i  Waste  Management's 
;.rogran;s  are  responsible  for  treating 
and  disposing  of  the  currently  generated 
ar, :!  ':*cred  inventory  of  radioactive  and 
;  t';:u  ally  hazardous  waste,  developing 
technology  to  achieve  those  goals,  and 
implementing  a  new  organizational 
culture  founded  on  the  principles  of 
openness,  responsiveness,  and 
accountability. 

Technology  Development  Program: 
Within  the  DOE  Office  of  Environmental 
Restoration  and  Waste  Management,  the 
Office  of  Technology  Development 
carries  out  a  national  program  of 
applied  research  and  development  to 
focus,  manage,  and  accelerate  the 
development  and  implementation  of 
new  and  existing  technologies  to  meet 
specific  Environmental  Restoration  and 
VVaste  Management  Program 
requirements.  The  objective  of  the 
Technplogy  Development  Program  is  to 
respond  to  Environmental  Restoration 
and  Waste  Management  Program  needs 
by  developing  and  implementing 
technologies  to  (1)  facilitate  compliance 
with  applicable  requirements;  (2) 
minimize  the  generation  of  wastes;  (3) 
clean  up  DOE  sites  at  lesser  cost  than  for 
the  currently  available  technologies;  and 
(4)  ensure  that  the  technical  work  force 
is  developed  and  retained  to  meet 
Environmental  Restoration  and  Waste 
Management  goals.  Already, 
Environmental  Restoration  and  Waste 
Management  technology  development 
activities  have  included  a  broad 
national  program  to  meet  this  immense 
challenge  of  solving  DOE  problems. 

Environmental  Restoration  and  VVaste 
Management  invests  in  technologies 
with  the  potential  to  facilitate  timely, 
cost-effective  site  cleanup. 
Environmental  Restoration  and  Waste 
Management  is  keenly  aware  that 
budget  and  resource  limitations  dictate 
that  Environmental  Restoration  and 
Waste  Management's  research  and 
development  program  be  conducted 
collaborativelv  with  the  private  sector. 

To  ensure  tnat  technologies 
applicable  in  one  area  are  transferred  to 
another,  the  Technology  Development 
Program  has  established  integrated 
demonstrations  and  integrated  programs 
utilizing  technology  available  in  the 
private  .sector,  the  academic  community, 
and  the  national  laboratories. 

An  Integrated  Demonstration  is  a  cost- 
effective  mechanism  that  assembles  a 
group  of  related  technologies  to  evaluate 
their  performance  individually  or  as  a 
complete  system  in  correcting  waste 
management  &."d  environmental 
problems  from  waste  generation  to 


ultimate  disposal.  An  Integrated 
Program  is  a  cost-effective  mechanism 
that  assembles  a  group  of  related 
technologies  to  solve  a  specific  aspect  of 
a  waste  management  or  environmental 
problem  unique  to  a  site  or  common  to 
many  sites.  Tne  Integrated 
Demonstration  consists  of  technologies 
for  characterization,  retrieval,  treatment, 
disposal,  and  post  closure  monitoring 
and  encompasses  the  entire  remediation 
process  and  represents  a  "cradle-to- 
grave"  approach.  The  selection  of 
technology  to  be  incorporated  in  an 
Integrated  Demonstration  is  predicated 
upon  the  synergies  it  brings  to  the 
technology,  compatibility,  and  other 
technical  factors.  For  example,  selection 
of  a  treatment  technology  may  be 
dependent  upon  the  performance 
characteristics  of  the  off-gas  control 
system.  The  selection  of  a  retrieval 
technology  may  be  dependent  upon  the 
performance  characteristics  of  a 
characterization  technology.  Although 
technologies  for  demonstration  are 
selected  on  the  basis  of  interdependent 
synergistic  factors,  the  technology 
development  for  each  technology  is 
capable  of  being  carried  out 
independently.  This  facilitates  earlier 
transfer  of  technology  to  the  user. 

Buried  Waste  Integrated 
Demonstration:  DOE  established  the 
Buried  Waste  Integrated  Demonstration 
program  to  support  research, 
development,  demonstration,  testing, 
and  evaluation  of  emerging  technologies 
that  offer  promising  and  cost-effective 
solutions  to  the  problems  associated 
with  the  environmental  restoration  of 
buried  waste  sites. 

The  mission  of  Buried  Waste 
Integrated  Demonstration  is  to  support 
the  development,  demonstration  and 
integration  of  a  number  of  technologies 
that  when  integrated  effectively  and 
efficiently  remediate  buried  waste 
throughout  the  DOE  complex.  The 
technologies  being  developed  by  Buried 
Waste  Integrated  Demonstration 
program  have  very  high  potential  for 
application  to  remediation  problem  in 
the  private  sector  as  well.  The  Buried 
Waste  Integrated  Demonstration 
program  will  evaluate  and  validate 
demonstrated  technologies  and  transfer 
this  information  and  equipment  to 
support  remediation  planning  and 
implementation. 

The  goal  of  Buried  Waste  Integrated 
Demonstration  program  is  to  determine 
the  capabilities  of  emerging  remediation 
technologies  in  the  remediation  of 
buried  waste.  Technologies  will  be 
identified,  screened  for  applicability  to 
the  identified  needs  and  requirements, 
selected  for  demonstration,  and 
evaluated  based  on  prescribed 
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performance  obiectjves,  such  as 
implementability,  eff«cliveness, 
potential  schedule  reduction,  cost 
savings,  and  worker  safety. 

Key  technology  demonslrations 
include  the  Remote  Character  iBtion 
Svstem,  Remote  Excavatjon  Systems. 
Contamination  Control  Unit.  Rapid 
Monitoring  Unit.  Polysacchande  Soils 
Fixation  System,  and  the  Rapid 
Geophysical  Surveyor 

Tiie  Remote  Charactenr.iLor  System 
IS  a  mobile  remote-coniroUod  iow- 
sii^ature  vehicle  The  system  -ses  a 
global  posiuoning  system  to  deploy  a 
suite  o' geophysical  sensors  (e  g  . 
ground  penetrating  radar  and 
niagnetometers!,  The  purpose  of  ihis 
<vsi(?m  is  to  characterize  waste*,  in  the 
soils  including  dnims  and  other 
containers. 

The  Remote  Excavation  Sys'em 
involves  a  mcoile  remote-controlled 
Small  Emplacement  Excavator  which 
will  remotely  excavate  and  retneve 
buried  s'a'.erials.  The  key  development 
features  of  this  system  include  the 
remote  control  system,  operator  station, 
and  end-effector  teleoperations. 

The  Contamination  Control  Unit 
includes  mist.ng,  fixriLive,  dust 
suppressant,  and  vacuum  devices  for 
the  cor.t.-ol  of  airborne  dust 
rontammation  during  retnevai 
operaiions.  This  equipment  is  being 
.".ssembled  m  a  self-contained  rr.:ibile 
trailer  for  manual  optiraticns  a',  a 
retrieval  site 

The  Rapid  Monitoring  Unit  consists  of 
a  collection  of  monitonng  devices  that 
measure  loose  surface  and  airb-jme 
contamination  at  a  retrieval  sue  Th;.s 
system.,  which  is  contained  m  a  mobile 
t.-ailer.  includes  a  large  area  alpha 
spectrometer  and  an  U-L-sheli  -Xray 
r.peclTometer.  a  large  area  ionization 
chamber,  and  alpha  continuous  sir 
monitors. 

The  Polysacchande  Sciis  Fixation 
System  involves  the  demonstration  of  a 
method  to  control  the  wind  trsasport  of 
contaminated  soil  from  excavation  and 
clean-up  sites.  The  s>'stem  use*  natural 
polysaccharide  as  soil  fixation  agents. 

Tne  Rapid  Geophysical  Sun-'vor 
provides  for  cheaper,  faster,  ard 
i.^icreasad  data  collection  using 
magnetometers  to  image  the  suDsurface 
to  locate  buried  objects  and  id-ntify  pit/ 
trench  boundaries. 

Technology  Transfer  Process  Within 
the  DOE  Office  of  Technology 
Development,  the  Technology 
Integration  Division  was  established  to 
ensure  opportunities  for  public-private 
partnerships,  specifically  those  focusing 
on  the  applied  development  arid 
transfer  of  innovative  environmental 
management  technologies.  As  it  is 


presently  stnictured,  the  technology 
integration  program  involves  privale- 
and  public-sector  partners  (e.g., 
industry,  universities,  and  other 
agenciBfi)  in  the  research,  development. 
demonsua;,ion.  testing  and  evaluation  of 
innovative  environmental  management 
technolo^es.  Coile<;tiveiy,  these  efforts 
hd.sten  the  adoption  of  successfully- 
demonstrated  !e<  hr.oiogies  across  the 
DOE  we«<pons  manufacturing  rompiex 
for  use  m  environmental  restoration  and 
waste  managerr.er;'  at  t.-.  sties.  In 
addition,  they  expedite  the  transfer  of 
technologies  to  peter';-)!  i.'-'.dustr}'  and 
government  users 

Efforts  are  already  a.atl«r-way  to 
ensure  technologi*»s  sucxessfuily 
demonstrated  within  Buried  Waste 
Integrated  r>monst.-atJon  program,  will 
be  transfHrred  to  appropriate  users  in 
industry  and  govem.ment.  The  DOE 
Enhanced  Technology  Transfer  Program 
requires  that  DOE  program  offr.es 
provide  fairness  of  oppurtunity  {i  e  , 
equal  access)  to  private-seclor  part.".ers 
that  have  legitimate  interests  m  securing 
or  commercializing  DOE-devslcped 
technologies. 

Various  tools  are  used  to  facilitate 
technology  transfer  to  pnvate-s«;tor 
partners.  Spedrically.  the 
Environmental  Restoration  arid  Waste 
Management  Technology  Integration 
Prograni  has  at  its  disposal  defined 
contractual  mechanisms  by  which 
industry  could  becxime  involved  in  the 
Buned  Was*e  Integrated  Demonstration 
program  and  other  research. 
development,  demonstration,  testing 
and  evaluation  activities  sponsored  by 
Environmental  Restoration  and  Waste 
Management  These  include:  direct 
procurement  of  innovative  technologies 
and  research  through  Program  Research 
and  Development  .Announcements  and 
Research  (Jppon'.iinty  Announcements, 
and  cooperative  research  efforts  through 
Cooperative  Researt;h  and  Development 
.•\greernents  Environmental  Restoration 
and  Wa.ste  Management  can  also 
provide  assistance  to  small  businesses 
11.  a.'-eas  su.h  as  proposal  preparation 
and  technology  commeraalization  and 
business  planning  The  Environmental 
Restoration  end  Waste  Management 
Technology  Integration  Program  also 
operates  a  toll-free  "1-800"  telephone 
!.umt)er  il-«0CMi45-2096)  to  identify 
potential  mattihes  between  private- 
sector  representatives  (and  their 
technologies)  and  DOE  points  of 
contact,  and  disseminates  information 
about  our  RAD  programs  and  associated 
business  and  research  opportunities. 
In  the  area  of  technology  licensing, 
tiie  Environmental  Restoration  and 
-Waste  .Management  program  has  already 
-been  instrumental  in  piaung  fourteen 


licenses  for  horizontal  well  technology 
successfully  demonstrated  under  the 
auspices  of  the  Volatile  Organic 
Compounds  in  Non-Arid  Soils 
Integrated  Demonstration  conducted  at 
Savannah  River  Site,  and  intends  to 
offer  similar  services  in  conjunction 
with  Buried  Waste  Integrated 
Demonstration.  Additionally, 
environmental  technology  transfer 
services  have  been  established  at  Idaho 
National  Engineering  Laboratory  to 
aggressively  pursue  commercial 
licensing  partners  for  environmental 
technologies.  DOE  also  makes  use  of 
personnel  exchanges  and  user  facility 
arrangements  to  provide  greater  access 
to  the  skills  and  expertise  resident 
within  laboratories  and  production 
plants  of  the  weapons  manufacturing 
complex.  Finally,  the  Environmental 
Restoration  and  Waste  Management 
Small  Business  Technology  Integration 
Program  focuses  its  efforts  on  providing 
fi.Tns  with  comprehensive  information 
on  Environmental  Restoration  and 
Waste  Management  activities  and 
associated  business  opportunities.  This 
Program  also  provides  small  businesses 
with  special  considerations  for  DOE 
funding  and  resources  to  help  them 
develop,  test,  apply  and  commercialize 
their  technologies  In  addition. 
information  is  provided  by  means  of 
regional  workshops  or  by  contacting  the 
relevant  Environmental  Restoration  and 
Waste  Kianagement  program  offic* 
directly, 

Issued  in  Washington,  DC  on  July  13, 1993. 
C.  W.  Frank, 

Act:ng  Principal  Deputy  Assistant  Secretory 

for  Environmental  Pestoration  and  Waste 

Management. 

(FR  Doc.  93-17066  Filed  7-16-93;  8.45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  Noa.  ER93-756-000,  tt  at] 

Niagara  Mohawk  Power  Corporation,  el 
al.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

July  12.  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER93-758-000i 

Take  notice  that  on  July  2. 1993. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  141,  an  agreement 
between  Niagara  Mohawk  and  the        ^ 
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Ct:ni.ral  Hud-^or,  Gas  and  ElfK;tric 
Corporation 

Rate  Schedule  No.  141  provides  for 
the  wheeling  of  certain  loads  bv  Niagara 
Mohawk  to  CHG&E.  The  propos-  i 
change  revises  the  rates  for  the  wheeling 
of  power  and  energy  by  Niagara 
Mohawk.  Niagara  Mohawk  proposes  an 
effective  date  of  September  1, 1993.  In 
support  thereof,  Niagara  Mohawk  states 
that  CHG&E  has  consented  to  this 
proposed  effective  date. 

Copies  of  this  filing  were  ser\'ed  upon 
the  following: 
Public  Service  Commission,  State  of 

New  York,  Three  Empire  State  Plaza, 

Albany.  NY  12223. 
and 
Central  Hudson  Gas  &  Electric  Corp., 

284  South  Avenue,  Poughkeepsie,  NY 

12601. 

Comment  date:  ]u\y  26. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

2.  Consolidated  Ed. son  Gimpany  of 
New  \  ork,  Inc. 

iDocket  No.  ER93-763-000] 

Take  notice  that  on  July  2. 1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  Supplements  to  sixteen  of  its  Rate 
Schedules: 


Rate 

sched- 

SuppiG- 

Pe''s,;>r  'ece'ving 

Ui8 

rneot  No 

S6'v:c:e 

55   

11 

Philaaeip*''i3  E'OC'nc 

56  

11 

PliDIic  Se'".i:e  E  ectric 
3 '1:3  Gas  C-<x^;"ary 

57  

11 

Northeast  Utiiioes 
(NU). 

62  

11 

Orange  &  ncK:»:.a'- j 
Utilities,  irtc,  (OiR). 

59 

8 

NU. 

70  

6 

Niagara  Mohawk 
Power  Corporation 
'Mohawk)  and 

Pennsytvania  Power 
&  Light  Conn  pa  ^y 
(PP&L). 

71   

6 

New  England  Power 
Co  (NEP). 

74    

9 

PP&L 

\S    

10 

GPU  Service  Conporg- 
tion  (GPU) 

^9 

14 

Power  A;ji'''Or'v  o'  t^'^e 
State  of  New  >'o^ 
(the  PoyV'Sf  Av^tnor 
ityi 

82    

f 

Baitimoce  Gas  &  E>ec- 
tnc  Company 
(BG&E,. 

83 

7 

ACant'c  &*>  tiectric 
Coripany  iAKantCi 

&4 

7 

Conniicttcut  MuHiCipai 
Eiect.'K  Er%ergv  Cx)^' 
ope'-ative  (CMEEC; 

88   

6 

B<3Ston  EdiSCn  (BEi 

Rate 

'jte 

Sjpple-            '-'t-'s-:.'-  -ftc&  ,"■''■; 
""■er^i!  Nc    ■               ;e".''<e 

103  

4 
3 

Long  Island  Lighting 
Company  (LI LCD), 

United  Illuminating 
Company  (UL). 

The  Supplements  provide  for  an 
increase  in  rate  from  $2.50  to  $2,51  per 
megawatthour  of  interruptible 
transmission  of  power  and  energ>'  over 
Con  Edison's  transmission  facilities, 
thus  increasing  annual  revenues  under 
the  Rate  Schedules  by  a  total  of 
$16,980.99. 

Con  Edison  states  that  copies  of  this 
filing  have  been  served  by  mail  upon 
PECO,  Public  Service.  NU,  O&R, 
Mohawk,  PP4L.  NEP.  GPU.  the  Power 
Authority.  BG&E,  Atlantic,  CMEEC.  BE. 
ULCO  and  UL. 

Comment  date:  July  26. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notire. 


Ma;-^.  Pul 


1  VVi-t)h    R 


Dickersc) 
Rush,  Jr. 

[Docket  Nos.  ID  2789-000.  ID  2790-000. 
ID  2791-000.  ID  2792-000,  ID  2793-000] 

Take  notice  that  on  May  19. 1993.  the 
above-named  Applicants  tendered  for 
filing  an  application  to  hold  the 
following  positions  under  section  305(b) 
of  the  Federal  Power  Act: 

Bill  D.  Helton 

Director  &  Chairman  of  the  Board — 
Utility  Engineering  Corporation 

Director;  Chairman  of  the  Board  and 
Chief  Executive  Officer — 
Southwestern  Public  Service 
Company 

Coyt  Webb 

Director — Utility  Engineering 

Corporation 
Director;  President  and  Chief  Operating 

Officer — Southwestern  Public  Service 

Company 

Bobert  D.  Dickerson 

Secretary — Utility  Engineering 

Corporation 
Secretary  and  Treasuerer — 

Southwestern  Public  Service 

Company 

Mary  PuUum 

A'is  >ta:it  Secretary — Utility  Engineering 

Corporation 
Assistant  Secretary — Southwestern 

PubUc  Service  Company 

/  Avrr,-Ft:sh.Jr. 

D. rector— Utility  Engineering 

Corporation 
Director — Southwestern  Public  Service 

Company 


Comment  date:  July  23,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4  W.dta.'-a  M.i'hr'i*  k  Power  Corporation 

IDocket  No.  ER93-757-0001 

Take  notice  that  on  July  2, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing* 
proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  176.  an  agreement 
between  Niagara  Mohawk  and  the 
Rochester  Gas  4  Electric  Corporation. 

Rate  Schedule  No.  176  provides  for 
the  wheeling  of  certain  loads  by  Niagara 
Mohawk  to  RG&E.  The  proposed  change 
revises  the  rates  for  the  wheeling  of 
power  and  energy  by  Niagara  Mohawk. 
Niagara  Mohawk  proposes  an  effective 
date  of  September  1, 1993.  In  support 
thereof.  Niagara  Mohawk  states  that 
RG&E  has  consented  to  this  proposed 
effective  date. 

Copies  of  this  filing  were  served  upon 
the  following: 
Public  Service  Commission.  State  of 

New  York.  Three  Empire  State  Plaza, 

Albany.  NY  12223. 
And 
Rochester  Gas  &  Electric  Corporation,  89 

East  Avenue.  Rochester.  NY  14649. 

Comment  date:  July  26. 1993.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER93-770-000) 

Take  notice  that  Wisconsin  Public 
Service  Corporation  (WPSC)  on  July  5, 
1993,  tendered  for  filing  Supplement 
No.  5  to  its  partial  requirements  service 
agreement  with  Manitowoc  Public 
Utilities  (MPU).  Manitowoc  County, 
Wisconsin.  Supplemental  No.  5 
provides  MPU's  contract  demand 
nominations  for  January  1993-December 
1997.  under  WPSC's  W-2  partial 
requirements  tariff  and  MPU's 
applicable  service  agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  MPU  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  July  26. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Wa^ihinjlrr  Wa^rr  Prwpr 

(Docket  No.  ER93-772-000) 

Take  notice  that  on  July  7. 1993,  The 
Washington  Water  Power  Company 
(WWP).  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  33.1(a)(2)(ii)  a  Use 
of  Facilities  Agreement  (Agreement. 
WWP  Contract  No.  WP-PS93-4903)  and 
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a  Letter  Agreeraent  Providing  for  Early 
Termination  of  WWP-Modem  EJectnc 
Service  Agreement  (Letter  Agreement. 
VVWT  Contact  No.  WT-PS93-4-J0irj-03! 
The  Agreement  and  the  Letter 
Agreement  provide  for  the  sale  of 
certain  substation  facilities  by  VVWP  to 
Modem  Eiectnc  CompAny. 

Comment  date:  July  26,  1993 .  in 
accord&nce  with  Standard  Pars:,^ph  E 
-it  '.fe  end  of  this  notice. 

"  InterregionaJ  Transmiaaion 
Coordin<<tion  Fonun 

IDotitet  No  ER93-771-OOOI 

Take  notice  that  on  July  8,  l^-93.  tlie 
Interrefiional  Transmiasion 
CocKdinatiou  Forum,  s  volunta-v 
a'ssoaation  of  utilities,  indeperde'i; 
power  producers  and  public  p<  wer 
'-.lU'ies  in  the  eastern  United  S'ates  for 
'  oordination  and  dispute  reao!  ^tion  of 
"i^nsrriistiion  issues,  submitted  for  Filing 
.ndor  Section  205  of  the  Feder  1  Power 
.-^ct  Its  organizational  dooamen's 
"haner,  bvlaws.  dispute  resell  tion 
;  lOcusM  as  amended,  supersed  ng  the 
«-"  siibmitted  on  June  26,  1992   An 
"'fiv  t:ve  date  of  60  days  after 
y,brnission  is  requested  for  the 
sapersetLng  filing. 

Comment  dofe.  July  26.  1993  in 
acccrddnce  with  Standard  Part^raph  E 
jt  the  end  of  this  notice 

8.  W'estmoreland-LG&E  Partn*  s 

[Roanoke  Valley  I) 

iDocket  .So  QF90-147-0031 

On  July  2.  1993,  Westmorelaiid-LGAE 
Partners  (Roanoke  Vailey  I)  (Af  piicaotj, 
CO  Westmoreiar.d  Energy.  Inc.  300 
Preston  Avenue,  Charlottesvill**, 
Virginia  22902.  submitted  for  f.img  an 
application  for  recertification  c'  a 
fdcilitv  as  a  qualifying  cogener.iuon 
facility  pursuant  to  Sacuon  292  207(b) 
of  the  CorrT.  issions's  RegulalK  as.  No 
doterm  r!.Ttion  has  been  made  Mat  the 
submittal  constitutes  a  compie.d  filing. 

According  to  the  applicant,  Via 
toppmg-cycie  cogeneration  faclity  will 
be  located  in  VVeldon  Townshij.  near 
Roanoke  Rapids,  North  Carolina.  The 
Commission  previously  certified  the 
frinlity  as  a  qualifying  cogener:.uon 
facility  Westmoreland-Hadson  Parii-r*-n., 
52  FERC  t  62.001  (1990)  and  recertified 
the  facility  as  a  qualifying  coge-~;eration 
facility  Westmoreldnd-Hadson  Partnprs. 
59  FERC  162.202  (19921  The:.  st3,".t 
request  for  recertification  is  mi  ie  to 
reflect  a  change  in  the  name  of  ne 
partnership  from  Westmoreland-Hadson 
Partners,  and  to  reflect  the  execution  of 
a  credit  support  arrangement  or:  b^hiilf 
of  one  of  applicant's  partners. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Re|;ister  m 
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arrordance  with  Standard  Parasjraph  E 

at  the  end  of  this  notice, 

9  drayiinf  (renerating  Station  Limited 
Partnership 

(Docket  Na  (^87-277-004] 

On  Julv  6,  1993.  Grayling  Generating 
Station  LinirHd  Partnership  (Applicant), 
of  330  Town  Center  Dnve,  Suite  1000. 
Dearborn,  Miriiigan  48126  submitted  for 
riinjj  Hn  application  for  recertification 
of  9  faulity  as  a  qualifying  production 
facility  pursuant  to  §  292.207(b)  of  the 
Commissions's  Regulations  No 
determination  has  bev n  made  tliat  the 
submittel  constitutes  a  complete  filing 

According  lo  the  applicant,  the 
bi omasa-fueled  sir\d!i  power  production 
facility  is  located  in  the  Township  of 
Grayling.  Crawford  County,  Mi.higan, 
The  Conimission  originally  ceriirled  the 
facility  as  a  qualifying  small  power 
production  facilitv  in  Detier  Ener^/ 
International,  Inc..  40  FERC  162,042 
(1987).  On  February  26.  1990,  the 
Commission  issued  recertification  in 
Decker  Energy  International,  In':..  50 
FERC  162.117  (1^)90)  On  Augi.ist  23, 
1990.  in  Docket  No  QF87-277-oa2. 
applicant  filed  a  notice  of  self- 
recertification.  On  Apni  22,  19^<2,  the 
Commission  issued  reortification  in 
Grayling  Generating  Station  Limited 
Partnership,  59  FERC  162,063  (19921 
The  instant  recertification  is  requested 
to  reflect  an  increase  in  the  maximum 
net  electric  power  produc»ion  r.3 parity 
from  34  MW  to  36.16  MW. 

Comment  dofe.- Thirty  days  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pamgmphs 

h    Ariv  j.ferson  desiring  to  be  heard  or 
to  pn3test  said  filing  should  file  a 
motiu.i  to  mten'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Stref^t  N  E  , 
Washington.  D.C  204 2fi  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Pracrtice  and 
Procedure  (18  CFR  3R"^  211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
cumment  date  Protests  will  be 
considered  by  the  Cximmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prcuji^'dnig. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbell, 

Secretary 

[FR  Doc  93-17049  Filed  7-15-9.1,  8  45  am] 

WLUNQ  cooe  ri7-01-U 

[Docket  Na  EG»3-56-000] 

Hidroelactrica  C«rros  Coloradot  SA.; 
Application  for  Comnai&sion 
Determination  of  Exempt  Whoiesale 
Generator  Status 

July  13,  1993. 

On  July  8,  1993.  Hidroelectrica  Cerros 
Colorados  S.A.  CHSA"),  filed  with  the 
Federal  Energy  Regulatory  Commission 
en  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

HSA.  an  Argentine  corporation,  will 
be  owned  in  part  by  Patagonia  Holding 
S,A  ,  an  Argentine  corporation,  which  is 
owned  in  part  by  Dominion  Generaung 
S.A.,  also  an  Argentine  corporation. 
Dominion  Generating  S.A.  is  a  wholly- 
owned  subsidiary  of  Dominion  Energy. 
Inc..  which  is  a  wholly-owned 
subsidiary  of  Dominion  Resources.  Inc. 

H.SA  will  own  part  and  operate  all  of 
a  4.t0  N'fVV  hydroelectric  plant  located 
on  the  Neuquen  River  in  Neuquen 
Province.  Republic  of  Argentina,  Soutn 
America.  The  Facility  has  a  nominal 
power  production  capacity  of  45C  M\V. 
The  Facility  consists  of  two  225  M"vV 
turbogenerators  with  associatod 
equipment  and  five  dams. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE  ,  Washington,  DC  20426,  in 
accordance  with  sections  385  211  and 
3H5  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  hmit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  July  30.  1993.  and 
must  be  served  on  the  applicant  (c/o 
Michael  W.  Maupin,  Esq..  Hunton  & 
Williams,  Riverfront  Plaza.  East  Tower. 
951  East  Byrd  Street.  Richmond, 
Virginia  23219).  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  C««Ivill. 
Secretary. 

IFR  Doc  93-16991  FLied  7  -16-93;  8  45  amj 
BiLUMG  cooc  crn-oi-H 


Montana  P< 


[Docket  No. 


UMI 
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[Docket  No  ER93-207-000] 

Montana  Power  Co.;  Notice  of  Filing 

|u!y  13. 1993. 

Take  notice  that  on  June  0, 1903. 

Montana  Power  Company  tendered  for 

filing  a::  a::ifni;nif  n'  i;;  '.':.^  above- 
referenced  docKe: 


Any  person  des;-;;!^j 


t  ie  a  motior; 


protest  ,>a:d  \i;rii,  ^ho 
to  intervene  r^r  prott's*  v  :•;:  ';:h  i'^dorai 
Energy  Regulatory  Ca-,-  •:    >■,■,,,  525 
North  Capito!  Street.  NE    V\  risr  nu^Lon, 
DC  20426,  in  accordance  witii  Ruies  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  27. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
'FR  Doc.  93-169S8  Filed  7-16-93;  8:45  ami 


:?ocKet  Ho.  ER33-^'7iC-  -W^r; 

Mcptenay  Montgomery  Limited 
Partncship;  Notice  of  V\>mq 

luiy  13. 1993. 

Take  notice  that  Monlenay 
Montgomery  Limited  Partnership,  on 
July  25, 19S3.  tendered  for  filing  its 
FERC  Electric  Senice  Tariff  No.  2. 

Copies  of  the  filing  were  served  upon 
Montenay  Montgomery'  jurisdictional 
customer,  Pjblir  Service  Eloctri."  *  Gas 
Company. 

Any  person  d^sirnig  In  hv  h-\i:d  or  to 
protest  said  f;!iiig  should  Hie  a  r.otion 
to  intervene  or  p.'-ote.st  w.th  liie  Federal 
Energy  Reir'uiatory  Ci^niimssiLtn,  825 
North  Capitol  Stree;.  .\E  .  VVashii-.^ton, 
DC  20426,  in  accordarK-.ti  v>;th  Ku.t-s  Zll 
and  214  of  the  Co.T.rr.issiori's  Rales  cf 
Practice  and  Procedure  [18  Cf'R  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  fdled  on  or  before 
luiy  27,  1993,  Pretests  wil!  be 
considered  by  the  Con"; mission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.\v.y  person  wisiung  lo  become  a  party 
must  Pie  a  motion  to  intervene.  Copies 
of  this  filing  are  .or;  file  with  the 


{'■■■rnrnisSjon  ^,i;ri  a't-  avr^.lshi-  for  public 

Lc:s  V  Cash ■.•(]. 

Swretofy. 

(PR  Doc  9 '-t^poo  Filed  7-16-93;  8:45  am] 

[CwcV.r  »i3,  CP93--534-0C/:.] 


S;.~g'ay  P':>eii'v?  Co    Req;..K?'«* 
Blansfit  AutrKsriiation 


-aer 


July  13. 1993. 

Take  notice  that  on  July  6. 1993. 
Sting'^v  r  p.eline  Company  (Stingray). 
701  F^s;  -. ;  d  Street,  Lombard,  Illinois 
60148,  filed  in  Docket  No.  CP93-534- 
090  a  request  pursuant  to  Sections 
157.205  and  157.208(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
acquire,  construct,  own  and  operate 
certain  facilities  under  the  blanket 
certificate  issued  in  Docket  No.  CP91- 
1505-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Stingray  specifically  proposes  the 
following: 

(1)  To  acquire,  own  and  operate  dual  10- 
inch  diameter  m^ter  facilities  and 
approximately  0.15  miles  of  16-inch  diameter 
lateral  that  will  be  constructed  by  Chevron 
U.S.A.  Production  Company,  A  Division  of 
Chevron  U.S.A.  (Chevron)  and  Union  Oil 
Company  of  California  (Unocal)  on  the 
production  platform  being  constructed  by 
them  in  Garden  Banks  Block  191,  offshore 
Louisiana,  at  an  estimated  cost  of  $600,000. 

(2)  To  construct,  own  and  operate 
approximately  13  25  miles  of  16-inch 
diameter  lateral  from  the  Garden  Banks  191 
platform  to  Stingray's  existing  system  in 
VVest  Cameron  Block  639,  offehore  Louisiana, 
and  a  15-inch  diameter  side  tap  to  tie  the 
new  lateral  in^o  said  existing  facilities,  at  a 
total  estimated  cost  of  S8.5  million;  and 

(3)  To  construct,  own  and  operate  a  16- 
inch  diameter  subsea  tap  valve  on  the 
proposed  16-inch  diameter  lateral  to  be 
available  for  a  future  interconnect,  at  an 
estimated  cost  of  $200,000. 

Stingray  indicates  that  the  proposed 
facilities  will  allow  it  to  receive  and 
transport  up  to  approximately  130 
MMcf  of  natural  gas  per  day  produced 
by  Chevron  and  Unocal  at  Garden  Banks 
191.  Stingray  further  indicates  that  the 
total  cost  of  the  facilities  proposed 
herein  for  acquisition  and  construction 
is  estimated  to  be  approximately  $9.3 
million. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  tlie  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18CFR  385.214)  a  motion  to 


in  r.t  :ie  f>r  notice  of  intervention  and 
purnuaiii  ic  *«»rtion  1*'  2n'i  of  the 

■'■  : 'ttJ  'vfM ,;•  n,  '  .fc,s  Act 
ti  ;:ri;  tt  w  to  the 
•>-s'  is  '  :ed  within  the 
^refor.  the  proposed 


Regulations   , 

(18CFR  157.2  i 

request.  If  no  p 

time  allowed   : 

activity  shaii  t.f»  ar^med  to  be 

authorized  efft*  '  .  >  the  date  after  the 

time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  epphcation  for 

authorization  pursuant  to  section  7(c)  of 

the  Natural  Gas  Act. 

Loia  D.  Cjishell. 

Secre(a;y. 

frtj  r^—  -  >   .  r,992  Filed  7-16-93;  8:45  ma\ 

Bi^.j»«(j  :</v/«'  ♦■'17-ev-ii 

T  r'  [  s  s  G ;:  s  '^ '  H  -T  s  - '  ■  s  slon  Corp . ;  Notic* 

oi  Rec^ues;  .,.;■■  oe'  B-anket 
Authori  za 

July  13. 1993. 

"Take  notice  that  on  July  7, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP93-539-000  a  request 
pursuant  to  Sections  157.205  and 
157,212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to  add  a  new  delivery 
point  for  Western  Kentucky  Gas 
Company  (WKG)  in  Warren  County, 
Kentucky,  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  add  the  new 
delivery  point  on  its  Franklin  4-inch 
line  in  order  to  render  natural  gas 
service  to  a  new  asphalt  plant  which 
desires  natural  gas  to  heat  its  asphalt  for 
highway  construction  and  repair. 

"Texas  Gas  estimates  that  the  natural 
gas  requirements  at  this  deUvery  point 
would  be  a  maximum  daily  quantity  of 
300  MMBtu.  with  a  maximum  annual 
quantity  of  50.000  MMBtu  which 
amounts  would  not  result  in  an  increase 
in  WKG's  current  daily  contract 
demand,  as  stated  by  Texas  Gas. 
Furthermore.  Texas  Gas  states  that 
service  through  this  new  deUvery  point 
can  be  accomplished  without  detriment 
to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission 
file  pursuant  to  Rule  214  of  tiie 
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Con-.miss;on's  Procedural  Rules  1 13  CFR 
385  214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157,205  of  the  Regulations  under  the 
Natural  Gas  Act  (19  CFR  157,205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  aUowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authcn7.eri  effective  the  day  after  the 
time  aliowjd  f  .r  '^'ing  a  protest.  If  a 
protest  IS  filed  aiiJ  r.v!  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  irstarit  request 
shaii  be  treated  as  an  apphcation  for 
authorization  pursuant  to  .Section  7  of 
the  National  Gas  Act. 
LoisD  Ca&heil, 
Secretary 
TR  Doc.  93-16990  Filed  7-16-93.  8.43  am] 

BtUJNQ  COOC  riT-O-t-M 


[Docket  No.  JD93-12143T  Texa«-143] 

State  of  Texas:  NQPA  Notice  Of 
Determination  By  Jurisdictional 
Agency  Designating  Tight  Formeticn 

July  IJ,  :993, 

Take  notice  that  on  July  6. 1993,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  Lhe  above-referenced  notice 
of  determination  pursuant  to  section 
271  703;c)(3)  of  thie  Commission's 
regulations,  that  a  portion  of  the  Bend 
Formation.  Broken  Bone  Conglomerate 
Field,  underlying  Cottle  County,  Texas, 
qualities  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
.\c\  of  1978.  The  designated  area  is  in 
Railroad  Commission  District  No.  8A 
and  is  descn't>.'d  on  the  attached 
appendix. 

The  notice  of  determination  also 
contains  Texas'  F.ndmgs  that  the 
referenced  portion  of  the  Bend 
Form.ation  m.eets  the  requirements  of  the 
Commission  s  regulations  set  forth  in  18 
CFR  Part  271 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275  206,  at  the  Federal  Energy 
RegulatoPr'  Commission,  825  North 
Capitol  Street.  NT,,  Washington  DC 
20426,  Persons  obiecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275,204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D  Cuheil, 
Secn^tury  i 

Appendu 

The  r«'corii.T.«nded  arpa  covers 
approximately  11,307  Acres  and  includes  all 
or  portions  of  the  following  surveys: 
T.'act  1,  715  3,5  acres,  all  of  the  I,R,R.  Co. 

Survey  2  .*>-n39  and  A-15t7 


Tract  2:  162  acres,  the  South  162  acrps  of 

section  3, 1.R.R.  Co.  Survey,  A-369 
Tract  3:  157.8  acres,  out  of  the  Northeast 

comer  of  the  A.  Dunman  Survey.  ,^-88 
Tract  4:  246.7  acres,  all  of  the  South  246  7 

acres  of  the  I.R.R.  Co.  Survey  7  .A-368 
Tract  5:  324.1  acres,  all  of  the  South  324  l 

acres  of  the  I.R.R.  Co.  Survey  9,  A-3C6 
Tract  6:  324  acres,  all  of  the  South  324  arr"; 

of  the  I.L  Pickering  Su^^'ey  10.  A-i:i9 
Tract  7:  179.6  acres,  all  of  the  VV.Q.  Richards 

Survey,  A-1 596 
Tract  8;  12.65  acres,  all  of  the  Z.T.  Pelley 

Survey,  A-1592 
Tract  9:  349  acres,  all  of  the  R.M.  Thomson 

Survey,  Blk.  K,  A-806 
Tract  10:  640  acres,  all  of  section  6  of  the 

R.M.  Thomson  Survey,  Blk.  K,  A-757 
Tract  11:  642  acres,  all  of  section  3  of  the 

R.M.  Thomson  Survey,  Blk.  K,  A-756 
Tract  12:  320.5  acres,  all  of  the  West  320  5 

acres  of  section  2  of  the  R.M.  Thomson 

Survey,  Blk,  K,  A-755 
Tract  13: 129  acres,  out  of  the  East  part  of 

section  1  of  the  A.  Forsythe  Survey,  Blk. 

L,A-660 
Tract  14: 160  acres,  ail  of  the  Southwest  One- 
fourth  of  section  13  of  the  A.  Forsythe 

Survey,  Blk.  L.  A-787 
Tract  15:  442.2  acres,  all  of  section  8  of  the 

R.M.  Thomson  Survey,  Blk.  K,  A-807 
Tract  16:  640  acres,  all  of  section  5  of  the 

R.M.  Thomson  Survey,  Blk.  K,  A-805 
Tract  1 7 :  640  acres ,  all  of  section  4  of  the 

R.M.  Thomson  Survey,  Blk.  K.  A-804 
Tract  18:  647  acres,  all  of  section  1  of  'he 

R.M.  Thomson  Survey.  Blk  K,  A-803 
Tract  19:  480  acres,  all  of  section  2  of  the  A 

Forsythe  Survey,  Blk.  L,  A-654,  Save  and 

Except  the  Southeast  One- fourth 
Tract  20:  80  acres,  all  of  the  North  80  acres 

of  the  Northwest  One-fourth  of  section  3  of 

the  A.  Forsythe  Survey,  Blk.  L,  A-659 
Tract  21:  159.75  acres,  all  of  the  Northwest 

One-fourth  of  section  4.  of  tne  AB  *  M 

Survey.  (J.E.  Earp)  A/1387 
Tract  22:  646.62  acres,  all  of  section  1  of  the 

AB  »  M  Survey,  A-1 7 
Tract  23:  640  acres,  all  of  section  4  of  the  l.G 

ft  N.R.R.  Co.  Survey,  A-147  (A-917,  A- 

919,  A-920,  A-928,  A-929  and  A-930) 
Tract  24:  664.7  acres,  all  of  section  1  of  the 

B  ft  B  Survey,  A-53 
Tract  25:  523.3  acres,  all  of  the  L.L.  Pickering 

Survey  2,  A-1 404 
Tract  26:  572.085  acres,  all  of  the  H  Si  G  N 

R.R.  Co.  Survey  1,  A-1 34 
Tract  27:  688.979  acres,  all  of  section  2  of  the 

B  ft  B  Survey,  A-1 224,  and 
Tract  28: 120  acres,  all  of  the  North  120  acres 

of  the  Northwest  One-fourth  of  section  3 

B  ft  B  Survey,  A-57. 
IFRDoc,  93-16987  Filed  7-16-93,  8  43  ami 
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[Docket  No.  RP95-5-000] 

Northwest  Pipeline  Corporation; 
Informal  Settlement  Conference 

July  13, 1993 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  .August  11,  1993 
at  9  a.m.  at  the  offices  of  the  Federal 


Energy  Regulatory  Commission,  810 
First  Street,  NT  .  Washington,  DC  20426, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385,102fc),  or  any  participant  as  defined 
by  18  CFR  385, 162(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  inter%'ene  and 
receive  intervenor  status  pursuant  to  the 
Comm.ission's  regulations  (18  CFR 
335,214), 

For  additional  information,  contact 
.Marc  G,  Denkmger  (202)  208-2215  or 
Kathleen  M,  Dias  (202)  208-0524. 
Lois  D.  Casheil, 
Sermtary. 
TR  D(x;,  93-16993  Fiif  d  7-16-93,  8:45  am) 

BILUNQ  CODE  f717-01-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  93-61-NG] 

Brymore  Energy  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  to 
Canada 

AGENCY:  Office  cf  Fossil  Energy.  DOE 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Br\'more  Energy  Inc.,  authorization  to 
import  up  to  260  billion  cubic  feet  (Bcf) 
of  natural  gas  from  Canada  and  to  export 
up  to  200  Bcf  of  natural  gas  to  Can:'da 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export  delivery 
after  August  13,  1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,,  Washington,  DC  20585. 
[202]  586-9478,  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p,m,,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  ,  July  14,  1993 
CliiBford  P.  Tomaszewski, 
Director.  Office  ofSatural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy 
[FR  Doc  93-17065  Filed  7-:6-93,  845  am! 
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[FE  Docket  No.  93-62-NG] 

Iroquois  Energy  Management,  Inc.; 
Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 
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sjmmarY:  The  O'^fice  ^.f  Foss;I  Ener^v  <:; 
i.'.B  Departnien!  o'l,:  t>rs^-v  g:vps  notice 
that  it  has  issued  a:-  !;;:,':  gr  ;r.:.rg 
Iroquois  Enen:,  V  ir.a^'  •  :ent,  Inc., 
blanket  auth;-;2ii*;   n  tj  .raport  from 
Canada  up  to  10  B,  ;  of  natural  gas  over 
a  period  of  two  years  beginning  on  the 
date  of  the  first  delivery. 

Th  s  order  is  available  for  iusj)ection 
and  copying  in  the  office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  S'*V    Ua^Mn^lon,  DC  20585, 
(202)  586-94. 'f-;  Trie  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday, 
except  Federal  holidaj's. 

Issued  in  Washington.  DC  on  July  14, 1993. 

'" "  1 ;,  :To  rd  T  e  n?  if.  t*"*  «■  k } , 

Direvtor.  Office  of  Sat^rul  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-17064  Filed  7-16-93;  8:45  am) 

BM.UMG  CODE  M60-01-W 


T£  Docket  So  9J-*^.'^-NG3 

Nonech  Energy  Corp,,  O^dar  GrjRnfmg 
oiarket  Ajthor:,:Btior  To  impon  and 
Exocr!  Nature!  Gas  F'om  ard  lo 
Ca'-ada 

AGEsc  /  Office  of  Fossil  Energy.  DOE. 
ACTJON:  Notice  of  order. 

suMMARr:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Nortech  Energy  Corp.,  blanket 
authorization  to  import  from  Canada  up 
to  40  Bcf  of  natural  gas  and  to  export  to 
Canada  up  to  40  Bcf  of  natural  gas  over 
a  two-year  period  beginning  on  the  date 
of  the  initial  import  or  export  delivery, 
whichever  occurs  first. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 

Forrestal  Bu. i.i i r,     ". 000  Independence 
Avenue.  SW..  Uasirungton,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  bet VK'*';:  th''  hr  . -s  of  8  a.m.  and 
4:30  p  ni    M   r.  if  y  ;..:c„gh  Friday, 
excepi  F'-.'ierfi;  holidays. 

Issued  in  Washington.  DC  on  July  13, 1993. 
Ciifford  Toni««x«i»-\ki, 

D.rectDr.  Offic'  j-'  \'.T..ral  Gas,  Off  ice  of  Fuels 
Programs,  Office  tT^s.s.:  f  nergy. 
;^R  Dfic.  9 VI "Ot  ,1  F.  pd  7-16-93;  8:45  ami 
BiujNa  cooe  mso-ci  -m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

0''SanizatioTai  Meet--g  for  1^^: 
Environmenta!  Statistics  Technical 
Adv'sory  Cor-TitSee  of  the  u  S 
Environmental  Protect-on  Agency 

The  organizational  meeting  of  the  US 
Environmental  Protection  Agency's 
Environmental  Statistics  Technical 
Advisory  Committee  (a  standing 
committee  of  the  American  Statistical 
Association)  vsrill  be  held  during  the 
annual  meeting  of  the  American 
Statistical  Association  in  San  Francisco, 
CA.  August  10,  1993  from  10:30  a.m.  to 
12:20  p.m.  in  the  Tamalpais  Room  of  the 
Hilton  Hotel. 

As  this  is  the  first  meeting  of  the 
committee,  the  agenda  will  involve 
primarily  organizational  matters.  The 
meeting  is  open  to  the  public  who  may 
make  presentations  which  will  be 
limited  to  10  minutes  and  require  the 
notification  of  the  Designated  Federal 
Official  (Dr.  Q  Richard  Cothem, 
Environmental  Statistics  and 
Information  Division,  Office  of  Policy, 
Planning  and  Evaluation,  PM-222B. 
U.S.  Environmental  Protection  Agency. 
Washington.  DC,  20460,  phone  202- 
260-2734,  F.^X  202-260-4968)  not  later 
than  July  27,  1993. 

Approved  July  8, 1993. 
Barry  D.  Nussbaum, 
Acting  Director.  ESID. 
[FROoc.  93-17057  Filed  7-16-93;  8:45  ami 

BILUNC  CODE  fSW-SO-M 
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.^^/   ^>  , 


.-4630-6) 


Pesticide  Milban 


agency:  United  States  Environmental 
Protection  Agency  (EPA). 
ACTION:  Notice  of  objections  and  request 
for  bearing. 

Notice  is  hereby  given,  pursuant  to 
§  164.8  (40  CFR  164.8)  of  the  Rules  of 
Practice  Governing  Hearings  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  7  U.S.C.  136  et  seq  . 
that  objections  have  been  filed  and  a 
hearing  has  been  requested  by  a  person 
adversely  affected  by  the 
Administrator's  notice  of  intent  to 
cancel  tlie  registration  of  the  pesticide 
Milban  as  published  in  the  Federal 
Krc'isif  r  on  May  21, 1993,  58  FR  29579. 

i  or  ..Tformation  concerning  the  issues 
involved  and  other  details  of  this 
proceeding,  interested  persons  are 
referred  to  the  docket  of  this  proceeding 
on  file  with  the  Hearing  Clerk,  United 
States  Environmental  Protection 


Agency,  room  3708  (Mail  Code  A-110), 
401  M  Street.  SW.,  Washington,  DC 
20460  (Telephone  202-260-4865) 

Dated:  July  9. 1993. 
ThomM  W.  Hajk. 
AdministraUve  Law  fudge. 
(FR  Doc.  93-17058  Filed  7-16-93.  845  ami 
•lUJtM  cooc  I 


[OPPTS-1 40212;  "^f^.   4.531-4] 

Access  to  Confi-'c- ■  a  B.„„.«;''^.f  c« 
i^toi-n-iatlonby  f  t^'-.  ■>••: 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  PRC.  Inc.  (PRC)  of  McLean. 
Virginia,  for  access  to  information 
which  has  been  submitted  to  EPA  imder 
sections  5  and  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
detemiined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  August  2,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404. 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
GSA  contract  number  GS11K90BJD050, 
contractor  PRC  of  1505  Planning 
Research  Drive,  McLean,  VA,  will  assist 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  in  providing  technical 
support  for  the  CBI  Tracking  System 
and  the  OPPT  Image  Processing  System. 

In  accordance  with  40  CFR  2.306{j), 
EPA  has  determined  that  under  EPA 
contract  number  GS11K90BJD050  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  5  and  8  of  TSCA  to 
perform  successfully  the  duties 
specified  under  the  contract.  PRC 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  5  and  8  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  5  and  8  of  TSCA  that  EPA  may 
provide  PRC  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  only. 
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Clearance  for  access  to  TSCA  CB! 
under  this  contract  may  conUnue  until 
September  30,  1995. 

PRC  personnel  will  he  required  to 
sign  nondisclosure  ajireements  and  will 
be  briefed  on  apprnpr  r.e  security 
nrocedures  before  'tipv  are  permitted 
access  to  TSCA  CBI 

Dated:  July  1, 1993. 

George  A  Boaina, 

Acting  D. rector,  Infonnauon  Management 
Division,  Office  of  Pollution  Pnvention  and 
Toxics 

fFR  I>>c  93-17060  Filed  7-16-93;  8;45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  93-765;  AAD  92-42] 

Implementation  of  Further  Cost 
Allocation  Uniformity 

AGENCY;  Federal  Communications 

Con;rT.i';s;or! 

kCTiOH:  iTriementation  of  order. 

SUMMARY;  The  Chief,  Common  Carrier 

Bureau  a-jopted  an  Order  which 
prescribes  unifonn  cost  pools  and 
allocators  for  ten  accounts  contained  in 
Pir.  52,  Uniform  System  of  Accounts  for 
"^^ie'  omrr.unications  Common  (Carriers 
UbOA  i  ThiS  ;s  part  of  an  effort  by  the 
Ccrr.mission  to  strengthen  its 
nonstructural  safeguards  for  enhanced 
ser. ,;  ^"5  a;  d  other  nonregulated 
o!fe.'n::as 

EFFECTIVE  OATE:  January  1. 1994. 
AOORESSES:  Federal  Communications 
Cc;rTi.<;snn,  1919  M  Street.  NW,. 
■A«-.;ng*:)i-.  DC  20554. 
FOP  FURTHER  INFORMATION  CONTACT: 
Debra  Weber,  Common  Camer  Bureau, 
.Accounting  and  Audits  Division.  (202>- 
634-1861. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
s-^rr..T.ar\'  :.■:'  ;,":■  u',,  ■:■:,  C;..T.mon  Carrier 
Burvj  is  Memorandum  Opinion  and 
Or-'-  DA  93-765.  adopted  June  23. 
iqv.    i'  1  released  July  1. 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
public,  reference  room  of  the 
Commission  s  Accounting  and  Audits 
Division,  2000  L  Street  NW.,  room  812. 
Washington.  EX:  29.t54  The  full  text  of 
this  decision  may  also  be  purchased 
from  the  Corr.mission's  contractor,  FTS, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  14Q,  Washington,  DC  20037. 

Paperwork  Reduction 

PuhliC  reporting  burde:;  for  the 
colie<;tion  of  informat.on  :s  estimated  to 


average  300  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Records  Management 
Division,  Paperwork  Reduction  Project 
(3060-0470).  Washington,  DC  20554. 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3060-04701  W'^sV.Jngtnn,  DC  20503. 

Summary  of  Mt-murdndum  Opinion 

d.niJ  Order 

1.  This  Order  prescribes  cost 
allocation  uniformity  practices  for  local 
exchange  carriers  (LECs)  who  file  cost 
allocation  manuals  (CAMs), 
Specifically,  this  Order  adopts 
definitions  which  clarify  distinctions 
among  apportionment  methods;  allows 
carriers  to  use  sub-pools;  adopts 
uniform  cost  pools  and  allocators  for  ten 
Part  32  accounts  as  shown  in  Appendix 
B  of  the  Order;  and  requires  all  LJECs 
that  file  CAMs  to  file  these  changes  with 
the  Commission  by  November  1, 1993, 
and  to  implement  them  by  January  1. 
1994. 

2.  Accordingly,  it  is  ordered,  pursuant 
to  sections  4(i).  4(i),  201-205.  215,  218. 
219.  and  220  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C. 
154(i).  154(j).  201-205,  215,  218.  219, 
and  220  and  §0.291  of  the 
Commission's  rules.  47  CFR  0.291,  that 
the  cost  allocation  uniformity 
requirements  set  forth  in  Appendix  B  of 
the  Order  are  adopted,  effective  January 
1. 1994. 

Federal  Communications  Commission. 
Kathleen  B.  Levitz, 

Acting  Chief.  Common  Carrier  Bureau. 
[FR  Doc.  93-16832  Filed  7-16-93;  8:45  ami 


FEDERAL  MARITIME  COMMISSION 

Ag'eemerti's)  Filed   ^orl  Evergiades 
Discoven,'  Cruises,  \r\c..  Service 

AgrecTient 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 


on  each  agreemen'  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  withm  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears  The 
requirements  for  comments  are  found  in 
§572  60.3  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
A^rt-ement  So.   224-2G0787 
Title  Port  Everglades/Discovery  Cruises, 

];)c  Service  ,A.greem.ent 
Parties  Port  Everglades  Authority 
("Port")  Discovery  Cruises,  Inc. 
("Da") 
Synopsis:  The  proposed  Agreement 
would  pemrut  the  Port  to  provide 
berthing  and  ♦erminal  facilities  to  DQ. 
In  addition,  DCI  will  pay  wharfage 
and  dockage  fees  to  the  Port  during 
the  three  year  term  of  the  Agreement. 
Agreement  So.:  224-200788 
Tilie:  .Mobame  State  Docks  Department/ 
Southeast  Stevedores,  Inc.  Cargo  and 
Handling  Service  A.greement 
Pa,'-fj'=s  .Mabama  State  Docks 
Depaiment  Southeast  Stevedores, 
inc.  ("SSI") 
Svnop.s/5;  The  proposed  Agreement 
would  permit  SSI  to  perform  freight 
handling  services  at  the  Port  of 
Mobile  during  the  10  year  term  of  the 
Agreement. 

Dated;  |u!y  14.1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  93-17016  Filed  7-16-93;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fedt-ral  Open  Market  Committee; 
Domestic  Policy  Dtrective  of  May  *3. 
13S3 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  bt-!cw 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  May  18.  1993.'  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  infurmation  reviewed  at  this  rr.t^eting 
suggests  that  the  economic  expansion  has 
slowed  in  recent  months.  Total  nonfarm 


1  Copies  of  the  M:ri.te?  of  the  Federal  Open 
Market  Committpe  Mfwnng  of  Mav  18.  1993,  which 
mcl'.i.i"  l.ne  doiriHStic  poiicv  directive  isRue<i  at  that 
meeting,  are  available  upon  request  to  the  B-jatu  :i! 
Governt  rs  of  the  Foderal  Reserve  System. 
Washinglon.  DC   20551   The  minutes  are  published 
in  the  Kedernl  Reserve  Bulletin  i.i(i  in  the  Board's 
annual  report 
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pa\To!l  employment  rose  onlv  niighriN'  f;\rT 
March  and  April  after  register. rg  s.zabie 
increeses  earlier  in  the  year,  and  the  civilian 
unemployment  rate  remained  at  7.0  percent. 
Industrial  production  was  little  changed  in 
March  and  April  after  posting  solid  gains  in 
previous  months.  Retail  sales  increased 
substantially  in  April  but  were  about 
unchanged  on  balance  for  the  year  to  date. 
Housing  starts  picked  up  in  April.  Incoming 
data  on  orders  and  shipments  of  nondefense 
capital  goods  suggests  a  further  brisk  advance 
in  outlays  for  business  equipment,  while 
nonresidential  construction  has  remained 
soft.  The  nominal  U.S.  merchandise  trade 
deficit  in  January-Febmary  was  slightly 
below  its  average  level  in  the  fourth  quarter. 
Increases  in  wages  and  prices  have  been 
appreciably  larger  this  year  than  in  the 
second  half  of  1992. 

Short-term  interest  rates  have  changed 
little  since  the  Committee  meeting  on  March 
23  while  bond  yields  have  risen  somewhat. 
In  foreign  exchange  markets,  the  trade- 
weighted  value  of  the  dollar  in  terms  of  the 
other  G-10  currencies  declined  somewhat  on 
balance  over  the  intermeeting  period. 

After  contracting  during  the  first  quarter, 
M2  was  unchanged  in  April  while  M3  turned 
up;  both  aggregates  increased  substantially  in 
early  May.  Total  domestic  nonfmancial  debt 
expanded  somewhat  further  through  March. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
February  established  ranges  for  growth  of  M2 
and  M3  of  2  to  6  percent  and  1  /2  to  4-1/2 
percent  respectively,  measured  from  the 
fourth  quarter  of  1992  to  the  fourth  quarter 
of  1993.  The  Committee  expects  that 
developments  contributing  to  unusual 
velocity  increases  are  likely  to  persist  durmg 
the  year.  The  monitoring  range  for  growth  of 
total  domestic  nonfmancial  debt  was  set  at  4- 
1/2  to  8-1/2  percent  for  the  year.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  j)ositions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth. 
and  giving  careful  consideration  to  economic, 
fmancial,  and  monetary  developments, 
slightly  greater  reserve  restraint  would  or 
Slightly  lesser  reserve  restraint  might  be 
acceptable  in  the  intermeeting  period.  The 
contemplated  reserve  conditions  are 
pxp<»rted  to  })e  consistent  with  appreciable 
growth  m  the  broader  monetary  aggregates 
over  the  second  quarter. 

By  order  of  the  Federal  Open  Market 
Co.Ti.mittee,  July  13,  1993. 
Normand  Bernard, 

Depu  ty  Secivlary.  Federal  Open  Market 
Cnmmittee. 
FR  Doc,  93-1 -(X)7  Filed  7-16-93;  8:45  am] 
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Telecommunications  Service  Prsonty 

AGEh*cv:  Board  of  Governors  ol  the 
rVaer&i  Reserve  System, 
ACTION:  Notice. 

summary:  In  November  1988.  the 
Federal  Communications  Commission 
(FCC)  established  the 
Telecommunications  Service  Priority 
(TSP)  system  to  provide  a  uniform 
system  for  assigning  priorities  for 
provisioning  and  restoring 
telecommunication  services  that 
support  national  security  and 
emergency  preparedness  (NS/EP). 
Under  the  FCC  rule,  the  Board  may 
sponsor  TSP  assignments  to 
telecommunication  services  of  non- 
federal government  organizations  that 
are  critical  for  supporting  NS/EP 
functions. 

Backbone  circuits  used  for  the  Federal 
Reserve's  Fedwire  system,  which 
interconnect  the  Federal  Reserve  Banks, 
have  been  assigned  TSP  status.  The 
Board  has  adopted  criteria  for  providing 
TSP  sponsorship  for  backbone  circuits 
of  eligible  private-sector  interbank  large- 
value  funds  or  securities  transfer 
systems  and  access  circuits  that  connect 
participants  to  a  sponsored  large-value 
payments  system.  The  Board  will  also 
sponsor  for  TSP  assignment  certain 
circuits  used  to  support  the  Federal 
Reserve  Bank  of  New  York's  open 
market  and  foreign  operations,  and  the 
Treasury  Automated  Auction  Processing 
System. 

The  Board  believes  that  assignment  of 
TSP  status  to  these  circuits  will  help 
ensure  the  operations  and  liquidity  of 
banks  and  the  maintenance  and 
restoration  of  stable  and  orderly 
financial  markets,  and  thus  is  consistent 
with  NS/EP  responsibilities. 
Applications  requesting  TSP 
sponsorship  from  the  Board  should  be 
submitted  to  the  address  provided 
be!cvv 

EFFECTIVE  DATES:  July  13,  1993. 
ADDRESSES:  Applications  for  TSP 
sponsorship  should  be  sent  to  Ms. 
Louise  L.  Roseman,  Assistant  Director, 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW.. 
Washington,  DC  20551 
FOR  FURTHER  INFORMATION  CO>^'*CT: 

Louise  L  Ro.seman,  .\ssistant  Director 
(202/452-2'8'i,  or  Kenneth  D.  Buckley. 
Manager  (202/452-3993).  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems,  Board  of  Governors  of  the 
Federal  Reserve  System  For  the  hearing 
impaired  only.  Telecommunications 


Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-2077),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551.  The  above 
individuals  can  also  be  contacted  to 
obtain  copies  of  the  forms  and 
instructions  referenced  in  this 
document. 

SUPPt^MEFfTARY  INFORMADON: 
Background 

The  Communications  Act  of  1934 
authorizes  the  Federal  Communications 
Commission  (FCC)  to  assign  and 
approve  reasonable  priorities  for  the 
provision  and  restoration  of  common 
carrier-provided  telecommunications 
services.'  In  November  1988,  the  FCC 
adopted  rules  (Report  and  Order  FCC 
88-341)  establishing  the 
Telecommunications  Service  Priority 
(TSP)  system  for  priority  restoration  and 
provision  of  telecommunications 
services  that  support  National  Security 
and  Emergency  Preparedness  (NS/EP) 
functions.  Telecommunication  services 
necessary  for  NS/EP  are  defined  as  those 
that  are  used  to  maintain  a  state  of 
readiness  or  to  respond  to  and  manage 
any  event  or  crisis  (local,  national,  or 
international)  that  causes  or  could  cause 
injury  or  harm  to  the  population, 
damage  to  or  loss  of  property,  or 
degrades  or  threatens  the  NS/EP  posture 
of  the  United  States. 

The  FCC  rules  establish  procedures 
for  the  assignment  and  approval  of 
priority  levels.  Under  these  rules,  there 
are  two  types  of  Essential  priority 
functions: 

(1)  Expedited  restoration  of  disrupted 
telecommunication  service;  and 

(2)  Expedited  provision  of  new 
telecommunication  services. 

In  the  event  of  a  telecommunications 
disruption,  carriers  are  obligated  to 
restore  TSP  designated  circuits 
according  to  the  ranking  of  their 
assigned  codes  and  preempt,  if 
necessary',  any  other  restoration 
arrangement  for  non-TSP  circuits.  The 
status  of  a  TSP-designated  circuit  and 
its  preemptive  rights  over  non-TSP 
circuits  are  recognized  by  all  regulated 
telecommunication  carriers  in  the 
United  States.  Consequently,  a 
consistent  level  of  priority  is  provided 
end-to-end  on  a  TSP  designated  circuit 
and  the  priority  is  acknowledged  with 


'  Under  section  706  of  the  Act,  this  authority  may 
be  superceded,  and  expanded  to  non-common 
carrier  telecommunications  services,  by  the 
emergent)'  war  powers  of  the  President  of  the 
United  Slates  "Hie  Executive  Office  of  the  Pretidenl 
has  developed  separate  regulations  and  procedures 
to  cover  the  exercise  of  these  emergency  powers 
See  47  CFR  Ch  II  and  Ejcecutive  Order  126S6. 
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the  same  level  of  urgency  by  local 
exchange  carriers  and  inter-excharge 
carr.ers.  Gamers  are  rwjuired  to  ensiirt* 
that  ar.y  tioubie  tickats  or  problem  irnis 
specificailv  ideniiK'  TSP  circuits  to 
ensure  prion'y  service  is  received 

in  an  even'  or  ansis  that  rw^iiires  the 
provision  of  new  teiecommctnications 
services  to  a  TSP  par.inpant,  such  as 
relocating  to  or  estaOii.'UiUig  new 
facilities,  teiecammunicalion  carriers 
are  required  to  expedite  circuit 
installation  Both  local  exchange  and 
inter-exchange  earners  prioptize  TSP 
requests  for  Lhe  prt'v^ion  of  new  service 
above  anv  requests  from  non-NS/EP 
services. 

Essential  NS'HP  telecommunication 
services  must  qualih'  under  one  of  four 
subcategories 

(A)  National  secunty  leadership; 

IB)  Natioi.ai  se<:uritv  posture  and  U.S. 
population  attack  waming; 

(C)  Public  health,  safety,  and 
maintenance  of  law  and  order  and 

ID)  Public  welfare  and  maintenance  of 
national  economic  postur<='. 
Essential  services  are  assiiyiec  a  pr.ority 
on  a  scale  of  1  to  5  (with  i  as  the  highest 
priority)  based  on  ihe  appropriate 
subcategory  Services  in  sub^a'tniory  A 
qualify  for  prior.tv  levels  1-S.  t'^.ose  in 
subcategory  B  quaiifv  for  pnor.ty  levels 
2  5.  those  in  su'DcateKC^  C  qualify  for 
pnon'v  levels  3-5.  and  services  in 
subcategory  D  quaiifv  for  pnonty  ieveU 
4-5 

The  FCC  has  deiesalr'd  the 
administration  of  tne  TSP  program  to 
the  Executive  Office  o:  the  President. 
The  Executive  Office  of  the  Pr^'siaent's 
responsibilities  under  Lhe  TSP  program 
are  administered  by  Lhe  National 
Communit^tions  System  (NCS., 
established  by  Executive  Order  12472.2 

Organizations  other  than  Fwierai 
government  agencies  must  appiy  for 
TSP  assignments  through  a  Federal 
agency  ihai  is  wiilng  to  sponsor  such 
applications  Pursuant  to  the  FCC  rule. 


'  The  admiriS(ri»|]v'e  »lriaur«  of  lh«  MI^  cocisisU 
of  the  WHCXitr."  iKeni  'tiae  s«creurv  o,' DeisDw  a 
dasignaiBCi  bv  !h>'  Prssident)  lb«  VUoa^iT 
(designated  try  'h<?  '•xenjiv*  agent)  *nd  'h? 
Committee  of  Pnncpals  ireoresenUlivtM  from 
federei  depertinenit.  afftnciat.  «nd  ectii  e>  with 
tigniScaot  OAUnnai  t«cunty  at  mneTgati  y 
preparedness  )«iecommanii:atJoiu  :e«p<.<a4}bii.Uet). 
The  Federai  Reserve  Svjletn  wn»  de<itgr.,ile'!  m  a 
'p«rbapa(ing  indspaodanl  entirr"  on  '.'ie 
Committee  '>f  Pnoapftii  T^a  ELxscuov*  OffuiD  of 
the  Presidanl  ha«  auignad  to  the  NCS  Mjuutger  the 
udminlstrative  authority  delegated  to  it  bv  :he  FCC. 
M  well  aj  the  authonry  ic  adminuter  the  TSP 
propiin  tf(«  lOTOcatloci  of  the  Prealden'  >  war 
emer^eoqr  power*.  The  NCS  h—  Iwued.  tvl'.h  the 
FtX's  approval,  a  directive  fNCS  Directive  J  ;  1  • 
teivice  vcDdor  hantibook  (NCS  Handbock  }-l  21, 
andauaar  manual  (NCS  Manual  VMt  to 
impiamant  itj  i^aponaibiitbaa  (Mamorandum 
Opinion  and  Ord«.  4  FCC  Red  9473  (19««t  in^  V« 
Fit  50eu.  Oacaoibar  8  1«e9). 


the  Board  mav  sponsor  the  minimum 
number  of  telecommunication  services 
necessary  for  the  "maintenance  of 
national  economic  posti-re"  (categoPr' 
D),  and,  in  partic-uiar,  ser.Tces  that 
support  the  "maintenance  of  national 
monetary  credit,  and  nnancal 
systems."  In  its  role  as  a  sponsoring 
Federal  organization  the  Board  would 
also  support  the  Department  of 
Treaaury's  specific  NS/EP 
responsibilities,  as  descnhed  in 
Executive  Order  12656,  on  matte.-? 
related  to  the  "operation  and  liquidity 
of  banks"  and  'maintenance  and 
restoration  of  stable  and  orderly 
markets."  Tliese  essential 
telecommunication  servues  may  be 
assigned  a  TSP  priority  level  of  4  or  5 

TSP  is  intended  to  be  used  only  as  a 
"last  resort"  and,  as  such,  organizations 
granted  TSP  status  are  required  to 
ensure  that  circuits  covered  by  TSP  are 
afforded  the  highest  level  of  disaster 
recovery  and  contingency  capabilities 
Organizations  requesting  TSP 
sponsorship  by  the  Board  wili  be 
expected  to  minimize  single  points  of 
failure  or  other  vulnerabilities  through 
diverse  circuit  paths,  miiltipie 
telecommunication  f  amer  ser\^ces, 
and/ or  redundant  sw.Khmg 
arrangements.  The  .N(L1S  strongly 
encourages  TSP  users  to  maintain 
adequate  communication  diagnostic  a;.d 
monitoring  equipment  that  can 
differentiate  outages  due  to  a  circuit 
disruption  from  those  arising  from 
premise  equipment  The  sponsored 
organization  must  mai.'itaic  a  robust 
backborw  network  that  can  recover 
quickly  from  equipment  or  circuit 
failures.  Disaster  rf>covery  capabilities 
also  must  be  maintained  in  a  high  state 
of  readiness  Network  management 
procedures  should  be  able  to  isolate 
errors,  reroute  data,  and  remotely 
reconfigure  equipment  A  depository 
institution  that  uses  an  access  clrcuit(s/ 
with  TSP  assignment  should  have  a 
backup  circuit  or  dial  backup 
capabilities.  In  the  Federai  Reserve  s 
new  Fednet  network  environment. 
Fedwire  leased-line  access  circuits  will 
have,  at  a  minimum,  dial  backup 
capability  and  a  redundant  digital 
service  unit. 

Telecommunication  ser\ices  are 
designated  as  essential  where  a 
disruption  of  "a  few  minutes  to  one 
day"  could  seriously  affect  the 
continued  operations  that  support  an 
NS'T.P  funt  tion   An  outage  of  up  to  one 
dav  affe(img  large-value  funds  or 
secunties  transfer  services  may 
adversely  affect  the  financial  systems, 
and  in  particular,  the  operation  and 
liquidity  of  banks  and/or  the  stability  of 
financial  markets  Backbone  circuits 


used  for  the  Federal  Reserve's  Fedwire 
system,  which  interconnect  the  Federal 
Reserve  Banks,  have  been  assigned  TSP 
pr.ority  level  4.  TSP  further  enham^s 
tne  resilience  and  recoverability  of  the 
communications  infrastructure 
supporting  the  Fedwire  system  and  is 
consistent  with  the  Federal  Reser/e's 
efforts  to  improve  the  reliability  of  its 
automation  and  commun'tuiliar.ii 
eiivironmenl. 

The  Fedwire  hinds  and  securities 
transfer  sen.  ices  are  used  to  facilitate 
much  of  the  country's  economic 
activity  The  average  value  of  Fedwire 
hinds  and  securities  Lransfers 
approaches  $1.5  trillion  per  day.  Most 
domestic  transactions  that  rely  on  the 
immediate  and  irrevocable  traissfe.'  of  a 
lar^e-value  payment  are  processed 
through  the  Fedwi-e  system.  A 
substantial  le\-el  of  iniematiorai 
economic  activitv  is  conducted  via  the 
domestic  telecommunication  services 
used  by  the  Cleanng  House  Interbank 
Payments  System  (CHIPS)  and  tne 
Society  for  Worldwide  Interbank 
Financial  Telecommunication  (SWIFT) 
system  Intemipticns  in  the  ability  to 
make  payments  via  Lhese  systems  could 
adversely  affect  the  ab.lity  of  pnvate 
entcpnses  to  engage  in  iheir  busines.s 
activities,  which  could  in  turn  affect  the 
ability  of  their  counterparties  to  conduct 
business 

In  addition,  the  Fedwire  funds 
transfer  system  is  critical  to  Lhe  alJiiitv 
of  participants  in  tne  securities,  options 
and  hitures  markets  to  effect  settlement 
for  their  trading  activity.  Tne  Fedwire 
system  is  also  u.sed  by  these  markt^t 
participants  to  fund  margin  calls.  These 
transactions  require  the  ability  to 
transfer  funds  in  a  short  time  frame  (i.e., 
less  than  one  day,  as  specified  by  the 
NS/EP  critena)  In  addition,  the  Fedwire 
system  is  critical  to  depository 
institutions'  ability  to  manage  their 
reserve  positions. 

Therefore,  Lhe  Board  believes  TSP 
status  is  warranted  to  expedite  the 
provision  and  restoration  of  those 
resources  within  the  telecommunication 
infrastructure  that  supports  these 
systems  Assignment  of  TSP  status  to 
circuits  used  m  large-value  payment 
systems  will  help  ensure  an  orderly  and 
timely  resumption  of  large-dollar  funds 
and  securities  transfer  services  in  the 
event  of  an  emergency  or  disaster. 
Specifically,  the  Board  believes  it  would 
be  appropriate  to  sponsor  TSP  status  for 
backbone  circuits  of  private-sector 
interbank  lar^^e-value  funds  or  securities 
transfer  systems,  and  certain  access 
circuits  that  connect  participants  to  a 
sponsored  large-value  payments  system. 
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TSP  Sponsorship  Criteria 

In  December  1992,  the  Board 
requested  comment  on  proposed  TSP 
sponsorship  criteria  for  backbone 
circuits  of  private-sector  interbank  large- 
value  payments  systems;  and  certain 
access  circuits  that  connect  participants 
to  the  Fedwire  funds  and  book-entry 
securities  transfer  system  or  to  a  private- 
sector  sponsored  pavments  system.  (57 
FR  61088,  December  23,  1992).  The 
proposed  criteria  are  as  follows: 

(1)  The  payments  system  requesting 
TSP  sponsorship  must  be  critical  to  the 
operation  and  liquidity  of  banks  or  to 
the  stability  of  financial  markets; 

(2)  A  payments  system  seeking  TSP 
sponsorship  must  clearly  delineate  the 
boundaries  of  its  backbone 
telecommunications  network; 

(3)  Access  circuits  connecting 
depository  institutions  or  other 
participants  to  a  sponsored  large-value 
system  may  be  eligible  for  sponsorship 
if  they  are  used  to  transmit  a  daily  . 
average  aggregate  value  of  at  least  $2 
billion  of  funds  and/or  securities 
transfers,  or  if  they  meet  an  alternative 
criterion  acceptable  to  the  Board: 

(4)  The  network  backbone  circuits  and 
the  access  circuits  for  which  a  payments 
system  seeks  TSP  sponsorship  must  be 
subject  to  adequate  contingency  backup 
arrangements;  and 

(5)  A  payments  svstem  sponsored  by 
the  Board  that  receives  TSP  status  for 
essential  circuits  must  provide  the 
Federal  Reserve  the  opportunity  to 
venf\-  continuing  TSP  eligibility  for 
those  circuits 

The  Board  received  twelve  comments 
on  the  proposed  criteria:  six  from  banks 
or  bank  holding  companies;  three  from 
private-sector  networks  (the  New  York 
Clearing  House  (NYCH),  on  behalf  of 
CHIPS  and  the  New  York  Automated 
Cleanng  House;  SWIFT,  and  the 
Participants  Trast  Company  (PTC));  one 
from  another  cleanng  house,  and  two 
from  Reser\-e  Banks,  All  of  the 
rommenters  supported  the  Board's 
sponsorship  of  circuits  for  TSP  status, 
and  generally  supported  the  proposed 
criteria  for  sponsorship.  Several 
commenters,  however,  requested  that 
the  Board  liberalize  its  sponsorship 
criteria.  In  particular,  several 
commenters  questioned  the  Board's 
intent  not  to  sponsor  circuits  used  by 
automated  clearing  house  (ACH) 
system.s  and  requested  that  the  Board 
expand  its  sponsorship  to  include 
networks  that  support  the  securities 
futures,  and  options  markets  In 
addition,  several  commenters  suggested 
alternate  critena  for  determining  the 
eligibility  of  access  circuits  [i.e.,  circuits 


that  connect  depository  institutions  or 
other  participants  to  the  network). 

Sponsorship  of  ACH  circuits.  The 
Board's  proposed  criteria  excluded  the 
ACH  service  from  consideration  for  TSP 
sponsorship.  Commenters  generally 
supported  the  proposed  criterion  that 
would  limit  TSP  sponsorship  to  circuits 
used  in  large-value  systems.  However, 
one  commenter  stated  that  ACH  services 
should  be  eligible  for  TSP  sponsorship 
at  this  time,  while  two  commenters 
noted  that  ACH  services  may  warrant 
sponsorship  in  the  future.  The  New 
York  Clearing  House  recommended  that 
circuits  connecting  its  ACH  to  the^ 
Federal  Reserve  Bank  of  New  York  be 
eligible  for  TSP  sponsorship. 

ACH  transfers  are  value  aated  and 
have  very  small  dollar  value  compared 
to  that  of  Fedwire  or  CHIPS  transfers. 
The  Board  does  not  believe  that  the 
ACH  service  currently  meets  the  NCS 
definition  of  an  "essential" 
telecommunications  service  where  a 
disruption  of  a  few  minutes  to  one  day 
would  have  a  serious  adverse  effect  on 
the  operation  and  liquidity  of  banks  or 
on  the  stability  of  the  financial  markets. 
Therefore,  the  final  criteria  adopted  by 
the  Board  excludes  from  consideration 
the  sponsorship  of  circuits  used  by  ACH 
systems.  Depending  on  the  types  and 
aggregate  value  of  payments  made  via 
the  ACH  in  the  future,  the  Board  may 
extend  TSP  sponsorship  to  ACH 
systems  as  they  evolve  over  time. 

Sponsorship  of  networks  that  support 
the  securities,  futures,  and  options 
markets.  Two  commenters.  Chase  and 
PTC,  suggested  that  the  Board's  criteria 
for  TSP  sponsorship  be  broadened  to 
encompass  sponsorship  of  circuits  used 
by  networks  that  support  the  securities, 
futures,  and  options  markets.  PTC 
specifically  stated  in  its  comments  that 
it  desired  TSP  sponsorship  of  its 
network. 

The  Securities  and  Exchange 
Commission  has  agreed  to  consider  for 
TSP  sponsorship  circuits  used  by 
clearing  systems  operated  by  SEC- 
registered  clearing  agencies  (such  as 
networks  operated  by  the  Participants 
Trust  Company,  the  Depository  Trust 
Company,  the  Government  Securities 
Clearing  Corporation,  and  the  National 
Securities  Clearing  Corporation), 
securities  exchanges,  and  other 
securities  industry  participants 
registered  with  the  SEC.  The  CFTC  has 
agreed  to  consider  for  TSP  sponsorship 
circuits  used  by  contract  markets  or  by 
clearing  organizations  for  contract 
markets  registered  under  the 
Commoditv  Exchange  Act  (such  as  the 
Chicago  Board  of  Trade  and  the  Chicago 
Mercantile  Exchange),  and  certain  other 
futures  and  options  m.arket  participants 


subject  to  the  jurisdiction  of  the  CFTC. 
The  Board  believes  that  the  SEC  and  the 
CFTC  would  be  in  the  best  position  to 
delineate  the  appropriate  scope  of 
sponsorship  for  circuits  used  to  support 
the  markets  that  they  oversee.  Therefore, 
the  Board  will  refer  TSP  sponsorship 
requests  from  such  networks  to  the  SEC 
or  to  the  CFTC,  as  appropriate. 

Eligibility  of  access  circuits  for  TSP 
sponsorship.  In  order  to  determine 
which  access  circuits  should  be  eligible 
for  TSP  sponsorship,  the  Board 
proposed  a  criterion  that  generally 
limited  eligibility  to  those  circuits  that 
transmit  a  large  aggregate  value  of 
transfers.  If  an  outage  of  a  day  or  less 
affected  these  circuits,  the  operations 
and  liquidity  of  banks  or  the  stability  of 
the  financial  markets  could  be  adversely 
affected.  In  contrast,  an  outage  that 
affected  participants  that  transmit  a 
relatively  smaller  aggregate  value  of 
transfers  would  generally  not  have 
similar  sj'stemic  effects. 

Specifically,  the  Board's  third 
proposed  criterion  stated  that  access 
circuits  that  connect  depository 
institutions  or  other  participants  to  a 
sponsored  large-value  system  may  be 
eligible  for  sponsorship  if  they  are  used 
to  transmit  a  daily  average  of  at  least  $2 
bilUon  in  funds  and/or  securities 
transfers,  or  if  they  meet  an  alternative 
criterion  acceptable  to  the  Board.  To 
minimize  the  costs  associated  with 
administering  the  TSP  program,  all 
Fedwire  computer-interface  point-to- 
point  leased-line  circuits  would  be 
eligible  for  sponsorship,  as  well  as  those 
Fedline  point-to-point  leased-line 
circuits  used  for  Fedwire  transfers  that 
the  Reserve  Banks  believe  are  critical 
and  therefore  warrant  sponsorship. 

Most  commenters  generally  supported 
this  proposed  criterion.  Two 
commenters,  NYCH  and  Chase,  opposed 
the  criterion  as  proposed.  NYCH 
recommended  that  if  a  sponsored 
network  transfers  over  $500  billion  in 
funds  on  a  daily  average  basis,  all  access 
circuits  to  that  network  should  receive 
TSP  sponsorship.  Under  this  alternate 
criterion,  NYCH  requested  sponsorship 
of  the  access  circuits  used  by  all  122 
CHIPS  participants.  Chase  stated  that  it 
was  not  appropriate  to  determine 
eligibility  of  access  circuits  based  on  the 
dollar  value  of  transfers  transmitted 
over  the  circuits,  and  recommended  that 
all  access  circuits  of  a  sponsored 
private-sector  system  (as  well  as  circuits 
that  connect  a  network  participant  to 
the  processing  location  it  uses)  be 
eligible  for  TSP  sponsorship 

The  Board  believes  that  NYCH's 
request  that  the  Board  sponsor  all 
CHIPS  access  circuits  is  reasonable, 
given  the  manageable  number  of  circuits 
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and  the  ver>'  large  aggregate  vaJ  -e 
traj;smitr9d  over  the  CHIPS  network, 
and  therefore  is  wiiiing  to  sponsor  all 
CHIPS  acce«  circuits.  If,  howe-.  r-r,  the 
number  of  CHIPS  access  circuits 
increases  signifiiaintly  in  the  fuiure,  the 
fcligibihty  cntenon  for  CHIPS  at  cess 
circuits  would  need  to  be  reasst-ised 
The  Board  believes  that  the  pro;;os<Hi 
gftnera!  cntenon  regarding  the  eigibiiity 
of  access  circuits  is  flexible  in  that  It 
permits  the  use  of  an  alternate  cn'erion 
prcposf^d  by  the  network,  and  ihyrefore 
has  adopted  it  substantially  as 
proposed  '  The  Board  has  not 
brojdentid  this  cnienon  to  allow  f  .r 
spons.')n;h;p  of  all  acxess  circu;  s  used 
m  all  sponsored  pnvate-sector 
networlts,  as  TSP  status  is  intended  to 
be  limited  to  the  minirrum  number  of 
circuits  necessar.'  to  support  ar.  .N3  EP 
hinction 

F:nal  er;,:inihty  rntf.-;a.  Tlie  Hoard 
has  adopted  the  following  TSP 
sponsorsh-p  cnteria.  whicn  art' 
substantially  similar  to  the  prci'osed 
critena.  and  will  consider  ^por. «or?,hip 
of  circuits  meeting  these  criteria  for  a 
TSP  pnonty  level  4: 

(IjThe  system  reque.iting  TS? 
sponsorship  must  provioe  a  ian;«*-v9.iiM 
interbank  funds  transfer  sticun.ies 
transfer,  or  paymenf-rulnttid  se'vir*  (hat 
requires  same-day  recovery  arut  must  'w 
critical  to  the  operation  arid  liq    idity  of 
bar.ks  or  to  the  stability  of  ilnarciai 
markets  Clearing  systems  oper  'tea  hv 
SEC-registered  deanng  ap^-nnev, 
securities  exchanges,  ana  other 
setrunties  industry  partuipant.s 
registered  with  the  SEC  snould  i^Me.st 
TSP  sponsorship  from  the  SEC  Cx)n'r-rKi 
markets  or  clearing  organizatios^s  fc- 
contract  markets  register^  unc;-?r  the 
Commodity  Exchange  An  and  ct.'ier 
futures  and  op'ions  market  par'cipants 
subjdcl  t-i  I  he  lurisdiction  ol  the  CFTC 
shouid  r-jCjuest  TSP  spon.sorshi-.j  from 
ine  CrrC 

(2)  A  system  seekirijj  TSP  spt  ii.sorship 
must  clearly  delineate  the  bourdanes  of 
its  backbone  telecommunicafirns 
network. 

(3)  Afxess  circruits  connettin,^ 
depository  institutions  or  other 
participants  to  a  sponsored  large-value 
system,  or  the  network  access  Circuit  to 
the  processing  location  used  b>  the 


>  SWI>T  ha*  propoa«d  an  tiiemota  cr   vinr.  ii  r 
the  sponsorship  al  lho4e  iccew  n-'Cuili  tlwt 
rt?prw»eni  Ujb  nuitonry  of  lU  volume  m  i.'  e  '.  tii'wI 
Stats*.  Specificailv  SWIFT  rBcooimends  iha;  only 
tbcM  partioponlj  th«(  )»▼«  leaxtd  iintw  ihal 
connect  to  nniltiplc  SWIFT  concsotration  pouii.*  be 
eligible  for  TSP  spon»ar»hip.  Und«r  thi»  ciiieiion. 
SWIFT  would  roquwt  TSP  usignnMni  l.r  !«&.»  tijtr. 
100  of  111  500  *cc«M  circuit*  in  tflfl  I  'nit<<d  S'jti-H 
T^e  Board  t»li«»«i  ihu  titemale  criarmn  m 
r>»sonable  tad  i«  wilUog  to  tpootat  .SW:i-~!  wrtt 
arcuils  bucad  od  the  (iler%at«  o^itinon 


pirticpant,  may  be  eligible  for 
sponsorship  if  they  are  used  to  L'unsmit 
a  daily  average  aggregate  value  of  at 
'east  $2  billion  of  hinds  ar.d/or 
s+»cuntifs  transfers,  or  if  they  meet  an 
a.tomate  cntenon  acceptable  to  the 
Board's  Dir'^clor  of  the  Division  of 
Reserve  Bank  Oper-.tiant  and  Payment 
Systetnt  or  his  dps>:,'.ee 

(4)  The  network  r>a<  kbone  circuits  and 
the  access  circuits  for  which  a  payments 
system  seeks  TSP  sponsorship  must  be 
subject  to  adequate  contingency  backup 
arrangements. 

(5)  A  system  sponsored  by  the  Board 
that  receives  TSP  status  for  es,sential 
circuits  must  provide  the  Federal 
Reserve  with  the  opportunity  to  venfy 
continuing  TSP  eligibility  for  those 
circuits. 

As  TSP  assignment  to  switched  circuits 
is  limited.  b«th  the  backbone  and  access 
circuits  must  be  leased  line  cm  iits.  If 
a  leased  circuit  is  a  sub-compon«nl  of  a 
larger  circuit,  the  full  circuit  may  be 
sponsored  for  TSP  status. 

Sponsorship  of  circuits  used  for  the 
Open  Market  Desk.  Foreign  Exchange 
Desk,  and  Trsasury  Automated  Auction 
Processing  System  1  he  Boiird  will  also 
sponsor  TSP  status  for  eligible 
dedicated  voice  circuits  from  the 
Federal  Reserve  Bank  of  New  York's 
Open  Market  Desk  to  primary  dealers 
and  from  the  Foreign  Exchange  llesk  to 
foreign  exchange  counterparties  and 
foreign  central  bank.s  In  addition,  the 
Board  will  sponsor  leased  circuits  u.sed 
to  connect  the  large  competitive  bidders 
to  the  Treasury  Automated  Auction 
F  rocfassmg  System  These  circuits 
support  operations  that  are  necessary  to 
the  stability  of  the  finanrial  markets. 

Application  for  TSP  Sponsorship 

Frttieral  Reserve  Banks  and  private- 
sector  organizations  ain  apply  to  the 
Board  for  TSP  sponsorship  ;o  or;tain 
priority  restoration  of  e.xisting  circuits. 
These  organizations  mu.st  use  form  SF- 

315.  TSP  Request  tor  S«rvice  Users",  to 
apply  for  each  TSP  code  and  form  SF- 

316,  "TSP  Servi(  e  Order  Report ',  to 
report  tiie  primary  wrvice  vendor 
assigned  tiie  TSP  code  These  forms  are 
describwid  and  included  in  the  NCS  user 
manual  iNCS  Manual  3-1-lj.  Board  staff 
has  developed  software  that  can  be  used 
by  Reserve  Banks  and  other  sponsored 
organizations  for  submitting  SF-315 
applications  for  TSP  status 
eiectronii  ally  The  software  reduces  the 
amount  of  information  that  must  be 
supplied  by  the  TSP  applicant  by 
automatically  completing  a  number  of 
•he  fields  in  the  SF-315. 

The  Board  c^n  also  invoke  TSP  to 
provision  new  teleccmmunication 
s«r\'!ce8  on  an    as  needed  '  basis  as  a 


result  of  emergencies  or  disasters 
warrentirg  extraordinary  action.  The 
Board  will  consider  requests  from 
sponsored  organizations  for  TSP 
provision  of  new  services  under  the 
sponsorship  criteria  it  has  adopted  The 
Board  has  celegated  to  the  Director  of 
the  Division  of  Reserve  Bmk  Operations 
and  Payment  Systems  or  his  designtn? 
the  authority  to  sponsor  TSP 
assignment.'s  or  to  invoke  expedited 
provision  of  new  telecOiT  muni  rat  ions 
services  to  sponsored  prganizati'jns. 
pursuant  to  the  Board  s  cnteria. 
Applications  related  to 
telecommunication  se!vice9  that  the 
Board  belie^-es  warrant  TSP  status  will 
be  forwarded  by  the  Board  to  the 
Manager  of  NCS,  who  is  chargf*d  with 
making  TSP  assignments, 

The  Reserve  Banks  will  corr.plete  the 
necessary  applications  for  TSP 
sponsorship  of  Fedwire  backbone  and 
e.'.cerpS  circuits.  The  Fedwire  access 
circuits  wil!  be  sponsored  for  TSP  status 
as  they  are  added  to  the  ni^w  Fednpt 
network,  A  private-sector  larf^p-vjlue 
systems  will  be  responsible  fur 
completing  the  applications  for  TS? 
sponsorship  of  it.s  essentia!  netwnik 
circuits  These  applications  should  i** 
submitted  to  the  Board  and  should  be 
accompanied  by  a  description  of  how 
the  backbone  and  access  circuits  for 
which  the  organization  is  requesting 
TSP  assignment  qualify  under  each 
aDoHcable  critenon.  Applications  for 
TSP  sponsorship  of  network  access 
circuits  should  be  made  by  the  network 
operator,  rather  than  by  individual 
network  participants. 

A  depository  institution  that  leases  a 
circuit  that  connects  a  TSP-sponscred 
leased  Fedwire  or  other  large-value 
network  access  circuit  with  the  location 
it  uses  to  pr(x»ss  these  transfers  would 
be  responsible  for  completing  the 
application  for  TSP  sponsorship  of  the 
additional  circuit(s).  The  depositary 
institution  should  submit  the  TSP 
application,  along  with  a  description  of 
how  the  circuit  meets  the  Board  s 
sponsorship  criteria,  to  the  Board.  Once 
a  circuit  has  been  assigned  TSP  status, 
the  depxwitory  institution  will 
communicate  directly  with  the  Board  or 
NCS  on  changes  to  the  circuit  or  TSP 
status. 

Primary  dealers,  other  large 
competitive  bidders  at  Treasury 
auctions,  and  foreign  central  banks  that 
lease  circuits  used  to  connect  to  the 
Open  Market  Desk,  the  Treasury 
Automated  Auction  Processing  System, 
and  the  Foreign  Exchange  Desk  are 
responsible  for  submitting  the  TSP 
applications  for  these  circuits.  The 
Federal  Reserve  Bank  of  New  York  {or 
other  appropriate  Reserve  Bank)  will 


Revalidatii 


Confidcnti 
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rissist  organizations  ihai  lease  fhese 
Linuits  in  completing  the  TSP 
applicatrons  The  Federal  Reserve  Bunk 
of  New  York  wiil  complete  the  TSP 

.■:ppl:;.at:ons  for  circuits  if  leasi^s  tr. 
f  '■i.nect  to  foreign  exchange 
counterparties. 

Reconciliation  of  TSP  Infomiation 

NCS  :f>quin">s  uha*.  teltH;onmi:nicat:i,jn 
h..-rv,ce  providers  maiiitairi  an  ncru'Hte 
:  nvt-ntory  of  circuits  that  are  assigned 
1  SP  statu?  and  reconcile  this  inventory 
e^ainst  NCS  records  ajinually. 
Reconciliation  is  necessfir\-  to  er.sure 
that  the  use',  ser\'ce  provider,  and  NCS 
maintain  accurate  TSP  informfction  in 
the  event  Lhat  a  disaster  or  emert'^nrv 
requires  the  restoration  of  NS  IT 
telecommunication  servTces  Asa 
sponsoring  organization,  the  B  >ard  :r,u<>t 
maintain  acctirate  records  of  the 
assignment  and  disposition  of  TSP 
Lodes  providec  to  sponsored  payiribiit 
svstem  partinparits.  Conseque-itiy, 
Reserve  Banks  and  other  or>ja:  ^zations. 
receiving  TSP  assignir.enLf.  pursuant  to 
the  Board  s  sponsorship  vviH  hs  rnQi.ired 
to: 

(1)  Provide  the  Board  wiih 
information  pertaining  tc  the 
teiecommunication  f;arner  and 
identifying  rode  for  each  circuit 
r6cei\ing  a  TSP  assignment; 

(2)  Notif>'  the  Board  of  any 
engineenng  changes  a^ef  ting  TSP 
assigned  circuits;  end 

{3}  Notify  the  Board  of  ary  TSP  i  (.(i.'s 
i'r:  !t  should  be  revoke'i. 
Ihe  Board  may  periodii^.ly  rt^view 
records  pertaining  'o  TSP  spoi.sored 
crcuits  and  work  Wii.h  the  sprnsored 
org.qnization  tc  resoH-e  any  identifiev-j 
d:s>.Tepancies  in  TS?  ser\-!ce 
information. 

Revalidation  of  TSP  Status 

NCS  also  requires  ihat  the 

justification  of  TSP  pnontv  ie.  e! 
assignments  b«  re\'aiidaled  every  ihre* 
v"ars.  This  revahda»ion  ensur»*s  that 
TSP-assigned  circruiis  rontinue  to  be 
e->er;t:al  to  support  an  NS.TIP  hmction 
.^s  part  of  the  revaddation  prc^:ess,  the 
u.xird  will  assess  whetner  cirruits  it  has 
sr  onsored  for  TSP  assignment  ronimue 
to  meet  its  eiigibility  criteria. 

Confidentiality  of  TSP  Information 

The  Board  believes  thit  Infc  -mation 
i:r'  vided  to  apply  for  TSP  sta*  .s  as  well 
as  Information  included  in  su!  sequent 
TSP  reports  v^ili  be  in  most  o^ses. 
pr  prietary  Appl  cants  wil!  be  required 
to  describe  the  toj  ology  of  their 
payments  network  and  disaster  rwiovery 
apahilities.  Fu'^,hermor»i  pri^  ate-se<:tor 
Hiitities  wiii  he  required  to  idi  ntify 


telecommunication  servire  provi.ier-? 

fiiid  the  unique  nrr-uit  identifier<: 

s,,>ppor!inc  spor.'-oyt'd  T'-P  servjf.es  Th*- 
rt-:e8se  of  this  m^'irmation  cou.'d  :"a,.ise 
;  'jcpetitu'e  hanr,,  Cxinvqijeni.v   *hf 
H;">a'd  genera;,'*  .;:,'en;,;.s  so  conSitiiT  '!;'■}' 
i:.i!..'^':dtifin  t^x'-rrn!  h-'trr:  ',',1^  }-'->'<■«:    ■;, 


T-Tia': 


-r  ex! 


•     ii'  4  to 

p'o'-xt  botn  th"  interests  of  r^rniTsen  ;al 
er.i.'ies  that  submit  prnprietarv 
;-ifi)'-na(ion  to  the  government  and  the 
:-;;"re~*s  (.'.  !r,H  K*^J'«'emment  in  receiving 
i  :ni  n  .ed  a  cess  to  such  data  (5  U.S.C 
552(b)(4)). 

Costs  i\s80cialed  With  TSP  Stati,* 

7 '-lecK,rr.municatioT\  earner  tanffs. 
Tf-e;  onimunicetions  carriers'  charges 
'i.r  providing  TSP  services  are  filed  as 
tariffs  w.'h  tri?  FCC  or  with  state 
n-guiatory  agen,  les.  The  tarifft  permit 
Gamers  tc  assess  a  one-time  charge  and 
8  monthly  charge  for  each  circuit 
assigned  a  TSP  restoration  authorization 
code.  In  the  event  of  the  provision  of 
new  service  under  TSP.  carriers  can 
apply  a  surcharge  to  the  norma! 
installation  charges  for  each 
telecommunication  service  ordered. 
Finally,  under  the  tariff, 
telecommunication  carriers  can  assess  a 
penalty  to  TSP  customers  for  reporting 
an  erroneous  outage  on  a  TSP  circuit 
that  is  traced  to  the  curtcmer's  premise 
equipment 

The  TSP  tfl':ff,=  .°.:e  cost  tja.se d  and  are 
not  uniform  between  states  or  carriers. 
Tanffs  are  rhc^iod  fnr  I.wk'  .Access  and 
T.'ansporl  .^rea  (L^TA''  f>.-';1  m'er- 
excha;ige  TSP  servires  A  s;:  ,:,  i'  •  arrier 
general.y  colieds  TSP  charges  for  all 
portions  of  the  end-to-end  service.  TSP 
restoration  assignment  involves  a  one- 
time "set-up"  charge  and  an  ongoing 
monthly  charge  For  example,  under 
AT&T»  Tariff  1 1  a  one-time  charge 
ranging  fmrn  S4f  to  $345  would  be 
assessed  f<.r  ss.sik'ninB  TSP  status  to  the 
L\TA  portion  oS  a  ci.Tuit  an  ongoing 
monthly  charge  ranging  from  S  90  to 
$9  00  would  also  be  assessed, 
depending  on  the  LATA  TSr 
restcration  charges  for  int>f  exchange 
circuits  are  assessed  on  \h'^t-  n^ttwork 
'  ornpnnents 

;  1 1  Trie  L'M,*,  art  uss  s!  one  end  of  the 
circuit, 

(2)  The  interexi  .hante 


of  the  circuit  and 


ler  portion 

end 


(3j  The  L.^TA  actess  a!  itie  c'.t 
of  the  circuit. 

The  TSP  charges  ior  an  inier-exs.nHnKe 
circuit  would  include  the  LATA  charges 
for  each  end  of  the  (.ircuit  pl,.s  !r,e 
ciiiarges  for  the  inter-e-xctiaT!>>e  pc- ^kmi  of 
the  circuit.  Under  AT&T's  Tar  ft  "  t. 
one-time  charge  of  $23.S  would  b& 
assessed  for  assigning  TSP  status  to  the 
inter-exchange  portion  of  a  ci-^uii   a  S9 


monthly  i  'large  wou'rt  Aisn  t»e 
assessed-*  ?  '^rrWr  AT%T't Tariff 9( 
11,  theTSt  <.„■  ;.„;-^e  for  the i 
provision  of  a  new  circuit  ranges  from 
$50  to  $200  for  LATA  access  portions  of 
the  circuit,  depending  on  the  LATAs, 
and  $400  for  the  inter-exchange  portion 
of  a  circuit.  Under  the  AT&T  tariff,  the 
penalty  for  initiating  a  service  call 
resulting  &om  an  erroneous  report  of  an 
outage  on  a  TSP  circuit  is  $127.00  US 
Sprint  and  MQ  have  also  filed  tariffs  for 
TSP  services. 

Recovery  of  TSP  costs  associated  with 
Fedwire  circuits  The  costs  associated 
with  TSP  status  for  computer  Interface 
or  Fedline  leased  Fedwire  access 
circuits  used  for  priced  services  will  be 
recovered  througjj  the  fees  charged  to 
depository  Institutions  that  use  those 
circuits.*  The  costs  associated  with  TSP 
assignments  for  backbone  circuits  used 
for  Fedwire  are  distributed  to  the 
services  and  activities  that  use  these 
circuits,  and,  in  the  case  of  priced 
services,  are  recovered  through  the  fees 
assessed  for  that  service.  The 
incremental  costs  associated  with  TSP 
status  should  not  have  a  significant 
effect  on  Federal  Reserve  fees. 

TSP  costs  for  circuits  not  leased  by 
the  Federal  Reserve.  Private-sector 
organizations  that  are  granted  TSP 
status  must  bear  the  cost  of  all  TSP- 
related  charges.  The  Federal  Reserve 
will  not  pay  for  TSP  charges  for  circuits 
not  leased  by  the  Federal  Reserve, 
including  circuits  leased  by  private- 
sector  large-value  networks,  circuits 
used  to  connect  a  sponsored  network 
access  circtiit  to  a  participant's  back- 
office  processing  location,  and  circuits 
leased  by  primary  dealers,  other  large 
competitive  bidders  at  Treasury 
auctions,  and  foreign  central  banks  to 
connect  to  the  Open  Market  Desk,  the 
Treasury  Automated  Auction  Processing 
System,  or  the  Foreign  Exchange  De^. 
Moreover,  any  costs  incurred  by 
sponsored  private-sector  organization 
for  improvements  to  network  facilities 


*  For  nanpW.  using  ATftTi  Tariff  tl,  UmcmI 
of  TSP  rMloration  pnoriry  on  an  uitn-LATA 
Fedvior*  aoOM*  cirxniit  of  th«  F  ede.-al  ReMrvt  Bask 
of  Phiiadelphij  would  Indud*  a  one-ttnM  charga  of 
S*i  93  and  montblv  cbM^m  oi  Si.29  TSP 
tssit^nmimt  on  an  intarLATA  Fadwira  •ccoai 
circuit  from  a  Dviawara  d«po«itory  inatitioioo  to  tb« 
Fmieral  R««m-ve  hank,  of  Ptiiladelphia  «rould 
Includ*  th«  CT>s'.<  r«>fer«nc»d  above  m  well  at  an 
addiU'v  rt!  ino  '!m«  clMrga  of  S4S  93  and  moMhIy 
char^R  -J  I    '*-  for  th«  Daiawv*  LATA  accaaa 
portion  of  the  arciul  and.  unao  ATATt  Tariff  9, 
an  additional  $23S  one-Ume  cturye  and  monthly 
chargM  of  $9  00  for  th«  inler-exr  bang*  portion  of 
the  arcuiL 

•  DefXMHary  inatinniona  dial  dm  ibate  accsaf 
drcuitt  tolaly  for  ooo-piioad  iwicaa  ara  not 
4i.pi,p^  »,«,  •■  -nic  conn«ctoo  feaa,  Coa««qu«nt!y. 
\t^A%f.r    .,'»  if  «cc«s8  Circuits  u««d  only  tet  non- 
pncod  kervicet  Mill  not  \»  charged  lor  TSP. 
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necessarv'  to  comply  with  NCS 
standard's  will  not  b«  reimb'-ir^ed  bv  the 
Federal  Reserve 

Analysis  of  Competitive  Effect 

The  Board  does  not  bslieve  that  its 
sponsorship  of  telecommuniMtions 
circuits  of  private-sector  large-value 
payment  svstems  or  certain  Fedwire 
access  circuits  for  TSP  status  would 
adversely  affect  the  ability  of  other 
service  providers  to  compete  effectively 
with  Federal  Reserve  Banks  in 
providing  similar  services  The  Board's 
criteria  for  determining  whether  it 
should  sponsor  the  critical  backbone 
and  access  circuits  of  a  private-sector 
payments  network  are  consistent  with 
the  criteria  for  determining  whether  it 
should  sponsor  circuits  used  to  provide 
Federal  Reserve  payment  services. 

The  Board  recognizes  that  granting 
TSP  status  to  access  circuits  of  certain 
depository  institutions  could  provide  a 
slight  competitive  advantage  to  those 
institutions  vis-a-vis  institutions  whose 
access  circuits  do  not  qualify  for  TSP 
sponsorship,  due  to  the  sli|2;htly  higher 
level  of  reliability  and  availability  they 
may  be  able  to  achieve  due  to  the  TSP 
assignment.  To  eliminate  this 
competitive  advantage,  TSP  would  need 
to  be  extended  to  all  depository 
institution  access  circuits,  or  provided 
to  none  of  these  circuits.  Neither  of 
these  alternatives  would  be  consistent 
with  the  ob!e<:;tive  of  protecting  only 
essential  NS/EP  functions.  Given  that 
any  circuit  subject  to  TSP  status  must  be 
subject  to  other  contingency  backup 
arrangements,  which  would  be  used  in 
m.ost  situations  of  service  outage,  the 
Board  does  not  believe  that  the  marginal 
competitive  advantage  that  TSP 
assignment  may  provide  some 
institutions  is  significant  enough  to 
outweigh  the  benefits  to  the  payments 
system  of  this  program. 

Paperwork  Reduction  Act 

The  Board  will  use  three  forms  to 
implement  its  TSP  sponsorship  and 
invocation  responsibilities.  The  forms 
are  entitled  "TSP  Request  for  Service 
Users"  (Standard  Form  315),  "TSP 
Service  Oder  Report"  (Standard  Form 
315!,  and    TSP  System  NSEP  Invocation 
Report"  'Standard  Form  320).  The 
Board  received  no  com.ments  related  to 
the  paperwork  burden  associated  with 
these  form.s  Copies  of  the  forms  and 
related  instructions  are  available  from 
the  Board  upon  request  at  the  address 
above  NCS  has  assumed  administrative 
rt'sponsibility  for  these  forms  under  the 
Paperwork  Reduction  Act. 


Bv  order  of  the  Board  of  Governors  of  the 
F^iieral  Reserve  Svs'prr.,  luly  t3,  1993. 
Wiiham  W.  Wiles, 
Secretary  of  the  Board 
(FR  [>x:  9:i-T'037  Filed  7-16-93,  8:45  am] 
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city  Holding  Company,  et  al.;  Notica  of 
Applications  to  Engage  da  novo  in 
Permiaaibia  Nonbanking  Activitlea 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)fl)  of  the  Board  s  Regulation  Y 
(12  CFR  225  23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  US  C. 
1843(c)(8))  and  S  225  21  fa)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States 

Ea(£  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  state.ment  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing',  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  .^ug'JSt  9,  1993, 
A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261 

1.  City  Holding  Company.  Charleston, 
West  Virginia;  to  engage  de  novo  in 
providing  to  non-affiliated  financial 
institutions,  under  written  agreements 


with  renewable  one-year  terms,  data 
processing  services,  including  item 
capture,  reject  re-entry,  deposit  account 
updates,  loan  account  updates, 
statement  production,  notice 
production,  credit  bureau  reporting, 
ACH  file  processing  and  loan  coupon 
preparation  pursuant  to  S  225  25(b)(7)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  States 
of  West  Virginia.  Ohio,  Kentucky,  and 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Van  Buren  Bancorporation 
Employee  Stock  Ownership  Plan. 
Keosauqua,  Iowa;  to  engage  de  novo  in 
making,  servicing  or  acquiring  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

C-  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166. 

J  Security  Capital  Corporation, 
Batesville,  Mississippi;  to  engage  de 
novo  in  making  loans  to  executive 
officers  and  directors  of  its  subsidiary 
bank  pursuant  to  §  225.25(bKl)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  Panola  County  and 
Quitman  County,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  luly  13. 1993. 
lennifw  |.  Johnson. 
Associate  Seavtary  of  the  Board. 
[FR  Doc  93-17042  Filed  7-16-93;  8:45  am) 
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Community  Banc-Corp.  of  Sheboygan, 
Inc.,  et  al.;  Acquisitions  of  Companies 
Engaged  In  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225, 23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225  23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225  21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225  25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


Board  of  C 

.System,  July 

lennifer  |.  |i 
Associate  Si 
[FR  Doc.  93- 
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express  their  views  in  writirig  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produr*  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  effidency,  that 
outweigh  possible  adverse  effec:ts.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
ident.fymg  specificaiiy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indir^ting  how  the  party 
commenting  would  be  aggneved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 

regarding  each  of  ihese  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  8pphr:ation  or  the 
offices  of  the  Board  of  Governors  not- 
later  than  August  12,  1993 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemie,  Vice  President)  230 
South  LaSalie  Street.  Chicago.  Illinois 
60690: 

J.  Community  Banc-Corp  of 
Skpbc\-gar..  !nc  ,  Sheboygan.  Wisconsin, 
to  acquire  G  &  H  Insurance  .Agency. 
Sheboygan,  Wisconsin,  which  will 
become  Community  Insurance  end 
Financial  Services,  Inc.,  Sheboygan, 
Wisconsin,  and  thereby  engage  in 
selling  commercial  and  personal  lines  of 
insurance,  and  the  sale  of  bonds  except 
bail  bonds,  pursuant  to  § 
225  25(b)(8)fvi)  of  the  Board's 
Regulation  Y.  These  activities  wil!  be 
conducted  in  the  State  of  Wisconsin 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

I .  Farmers  State  Corporation, 
Mountain  Lake,  Minnesota,  to  acquire 
United  Prairie  Insurance  Agency. 
Slayton.  Minnesota,  and  thereby  engage 
in  general  insurance  agency  activities  in 
Sla>'ton,  Minnesota,  a  community  with 
a  populaton  of  less  than  5,000  pursuant 
to  §  225.25(b)(8i(iii)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  August 
2,1993. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  July  13.  1993 
lennifer  }.  )ohnson. 
Associate  Secretary  of  the  Board 
[FR  Doc.  93-17046  Filed  7-16-93,  8.45  aii.l 
BtLUNQ  cooe  (iio-oi-r 


First  National  Bank  Shares,  Ltd.,  et  a!.; 
Formations  of,  Acqulaltlona  by,  and 
Mergers  of  Bank  Holding  Companies: 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225  14  of  the 
Board  s  Regulation  Y  il2  CPR  22.S  14; 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  ili 
U  S  C,  1842)  to  become  e  'bank  hoklin>2 
company  or  to  acquire  voting  sef:urr.,it*s 
of  a  bank  or  bank  holding  com  pa.',  v  The 
iiSt(?d  companies  have  aiso  apr..^'  ' 
under  §  225  23(a)(2;  of  R»Kr'jlai;cn  Y  112 
CFR  225  23U)i2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Com  pan  v  Act  (12  U.S.C. 
1843ic,!!8]J  and  §  225.21(8)  of  Reguiatior 
Y  1,12  CJ"R  225  21, a))  to  arquirp  or 
i  ijiitrol  voting  securities  or  asst-ls  :f  % 
com  par  v  engaRed  in  a  non'Danking 
activitv  that  is  listed  m  *?  i2i  25  of 
.Regulation  Y  as  closely  related  to 
banking  and  permissible  for  hank 
holding  companies,  or  to  engage  in  such 
an  acrtivity  Unless  otherwise  nn^p.d 
tliese  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  evailahle  f,:)' 
immediate  inspection  a!  ttie  Federal 
Reserve  Bank  indicated  Onr^  the 
application  has  been  acxepted  for 
processing,  it  wii!  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTitmg  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
com,petition,  or  gams  in  efficiency,  that 
outweigh  possi'bie  adverse  effects,  such 
as  undue  concentration  of  resourt:»s, 
decrea-wd  or  unfair  com.petiti'.'n 
conHicts  of  interests,  or  unsour;1 
banking  practices  "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  e  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suff  ce  in  iieu  of  a  heanng, 
identifv'ing  spet:if.cally  any  questic;r,<;  of 
fact  Lhat  are  in  dispute,  summanzing  the 
evidence  that  would  be  presented  at  a 
hpanng,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  aimments 
regarding  each  of  these  applucations 
must  be  received  at  the  Reserve  Banit 
indicated  or  the  offices  of  the  Board  cf 
Governors  not  later  than  August  12, 
1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E,  Yorke.  Senior  \^re 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198i 


]    First  Sctinna!  Bo'  k  s^:~<rf<   Ltd. 
('.real  Bend   K,8:isa<i  '-■  r-  ',,.i'»'  ''*0 
perfeni  of  the  vol. rig  s.'.E.-ts  ci  The 
ii,  ir.e  State  Building,  Inc.,  Kinsley. 
Kacsss  and  therehv  in'^ct*!-'''.'  «/t:',)1'^ 
T':e  Home  S\?.'e  Bank,  Kc-i',!tr'v   ,ks.c'«as. 

n  r  finnp<-^i   r  with  this  application, 
A-  ;  i.car'  h  ^    proposes  to  acquire 
Lewis  ln«;!iranf  e  Services.  Inc.,  Lewis. 
Kacsas,  and  Fct  fisirri  Insursncp  Inf 
Kcnv'iev,  kanvHs  au::  iherrtjy  ent-igf  in 
■;  (  '.H.-:-    '  K'    ■   iii  insurance  in  Lewis 
aid  K!n'jf\'   Kansas,  tovims  each  with 
'■*"^.s  i;,tn  5  cM.Ki  in  f-opulation  pursuant 

^  .  ^  ^  . '  i  .(8)(wi)(A)  of  the  F  *  -i  s 

B,  Federal  Rrser*"*  E^nK  ni  S»n 
FranuLsr.n   Kf-cnein  K.  hiiiiniig. 
Director  Barn  Holding  Company)  101 
Market  St ~t^!     en  Francisco,  Cahfomia 
94105: 

1.  First  Security  Corporation,  Salt 
Lake  Qty,  Utah;  to  merge  with 
Continental  Bancorporation,  Las  Vegas, 
Nevada,  and  thereby  indirectly  acquire 
Continental  National  Bank,  Las  Vegas, 
Nevada. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Contiren'ai  T'ust  Company,  Las  Vegas, 
Nevaua,  ana  txiereby  engage  in  trust 
company  activities  pursuant  to  § 
225.25(b)(3);  and  CNB  Services.  Inc.,  Las 
Vegas,  Nevada,  and  thereby  engage  in 
data  processing  activities  pursuant  to  S 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  13  1993. 
Ipnnifer  T  Tohnaon, 
5      H    ;  -f-  Sf:  retary  of  the  Board. 
(PR  Doc.  93-17044  Filed  7-16-93;  8:45  ami 
SMJUNQ  coot  «2l0-01-r 


PHSB  Mutual  Holding  GcHTpany,  el  al^ 
Forrnations  of;  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

iiit'  (  (C'TpnU-ieS  iiSicU  111  liuS  iiuUi-to 

have  ap(  !  t-d  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
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an  application  Uia?  requests  a  haaring 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing 

Unless  other.vise  noted,  comments 
regardin>i  each  of  these  applications 
must  be  received  not  later  than  August 
12, 1993 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J   Wix'"',!    ,'r     \':: c  Fr^i->.  ;r^nt)  1455 
East  Sixth  SL-eet.  Cleveland,  Ohio 
44101 

;   niSB  Mutual  Holding  Company. 
Beaver  Falls,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring 
52.4  percent  of  the  voting  shares  of 
Peoples  Home  Savings  Bank,  Beaver 
Falls.  Pennsylvania. 

B   Federal  Reserve  Bank  of  San 
Francisco  (Kennein  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105 

!  Farmers  Bancorporation.  Buhl, 
I  iahc   to  become  a  bank  holding 
lorr.pany  by  acquiring  100  percent  of 
the  voting  shares  of  Farmers  National 
Bank,  Buhl,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  13. 1993. 
lennifer  |.  lohnson, 
Aisociate  Secntary  of  the  Board. 
IFR  Doc.  93-17043  Filed  7-16-93;  845  am] 

BILUNO  COO€  J210-01-f 


Switzer  Deasoo   C  s'-iga  .n  Sank 
Control  Notice 

Acquisition  cf  S'""-i.>  o,  34~xi  :.' 
Bank  Holding  Cr.-'-pa-  ;'5 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  imm.ediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
rtTeived  not  li^er  'han  .August  9,  1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tnbble,  Vice  President)  400 


South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Switzer  LJcason,  Bryan,  Texas,  to 
acquire  14.7  percent  of  the  voting  shares 
of  Caldwell  Capital  Corporation, 
Caldwell.  Texas,  and  thereby  indirectly 
acquire  First  State  Bank  in  Caldwell, 
Caldwell,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  13, 1993. 
lennifinr  |.  lohnaon, 
Associare  Secretary  of  the  Board. 
IFR  Doc.  93-17045  Filed  7-16-93;  8:45  ami 

BILUNO  COOC  ttlO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

DEPARTMENT  OF  AGRICULTURE 

Invitation  'or  Nominations  for  the 
Dritary  Gutaennes  Advisory 
Committee 

AGENCIES;  Office  of  the  Assistant 
Secretary  for  Health,  Departmant  of 
Health  and  Human  Services,  and  Food 
and  Consumer  Services,  U.S. 
Department  of  AgricuUure. 
ACTKW:  Dietary  Guidelines  Advisory 
Committee:  Invitation  for  nominations. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  and  the 
Department  of  Agriculture  (USDA), 
announce  their  intention  to  establish  a 
Dietary  Guidelines  Advisory  Committee 
pending  approval  of  the  charter  and 
invites  nominations  for  the  Dietiiry 
Guidelines  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elena  T.  Carbone,  M.S..  R.D.,  Co- 
executive  Secretary  from  HHS  to  the 
Dietary  Guidelines  Advisory  Committee. 
Office  of  Disease  Prevention  and  Health 
Promotion,  room  2132  Switzer  Building, 
330  C  Street,  SW.,  Washington,  DC 
20201,  (202)  205-9007;  or  Alanna  J. 
Moshfegh,  M.S.,  R.D..  Co-executive 
Secretary  from  USDA  to  the  Dietary 
Guidelines  Advisory  Committee. 
Human  Nutrition  Information  Service. 
room  366,  6505  Belcrest  Road, 
Hyattsville,  Mar>'land  20782  (301)  436- 
8457. 

SUPPLEMENTARY  INFORMATION:  The 
Dietary  Guidelines  for  Americans  form 
the  basis  of  Federal  food  and  nutrition 
education  activities.  The  Guidelines 
were  first  published  by  USDA  and  HHS 
in  1980,  with  revisions  in  1985  and 
1990.  The  National  Nutrition 
Monitoring  and  Related  Research  Act  of 
1990  (Pub.  L.  101-445)  requires  the 
Secretaries  of  USDA  and  HHS  to 
publish  the  dietary  Guidelines  for 
Americans  at  least  every  five  years. 


Prospective  members  of  the  Dietarv' 
'Guidelines  Advisory  Committee  shoulr* 
be  familiar  with  current  scientific, 
knowledge  in  the  field  of  nutrition  and 
be  recognized  experts  in  their  field 
Based  on  their  knowledge  of  current 
research  related  to  dietarv'  guidance 
issues,  Committee  members  will 
determine  if  revision  of  the  1990 
Sutntion  and  Your  Health:  Dietary 
Guidelines  for  Awencans  is  warranted 
and  wil!  proceed  to  develop 
recommendations  for  Lhese  revisions. 
Copies  of  the  Report  of  the  Dietary 
Guidelines  Advisory  Committee  on  the 
Dietary  Guidelines  for  Americans,  1990 
is  available  upon  request  from  USDA. 

The  Departments  invite  nominations 
for  Committee  membership  of 
individuals  qualified  to  carry  out  the 
above-mentioned  ta«ks.  Nominations 
should  describe  and  document  the 
nominee  s  qualifications  in  the  relevant 
subject  areas.  Nominations  may  be 
submitted  either  to  Elena  T.  Carbone  or 
Alanna  I  Mosh-^egh  at  the  addresses 
above  up  to  60  days  after  publication  of 
this  notice. 

Dated.  Iu!v9,  1993. 
J.  Michael  McGinnis, 
Deputy  AssistcrA  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion), 
U.S.  Department  of  Health  and  Human 
Services 

Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 

Services,  U.S.  Department  of  Agriculture. 

[PR  Doc.  93-17055  Filed  7-16-93;  8:45  am] 

BILLING  COOC  41S0-17-* 


Admin'strat.vDr:  of  ChMdren  ard 
Families 

Aqency  InforT,?^' -^r  Coflect'on  'Jnder 
Cf.'B  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SC. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  approval  of  new 
information  collection  requirements 
found  at  section  402(i)(6)  of  the  Social 
Security  Act.  This  information 
collection  titled:  "At-Risk  Child  Care 
Annual  Report  (Form  ACF  301)  is 
sponsored  by  the  Office  of  Fam.ily 
Assistance  (OFA)  cf  the  Administration 
fjr  ':i:;]:i;'^n  3nd  Families  (ACF). 
ADDRESSES'  Copies  of  this  information 
collection  request  may  be  obtained  from 
Steve  R.  Smith,  Office  of  Information 
Systems  Managem.ent.  ACF,  by  calling 
(202)  401-6964 

Written  comments  and  questions 
regarding  the  requested  aporoval  for 
information  collection  should  be  sent 
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directly  to  Laura  Oliven,  0MB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Exerijtive 
Office  Building,  room  3002,  725-1  ?th 
Sirmt.  NW.,  WashinRi->n.  DC:  20M3. 
(202)  395-7316 

Informalion  on  Docun>ent: 

Title:  A!-Risk  Child  Care  /\x.nual 

Report  (Form  ACF  301). 

OMB  So    New  Request. 

Description  This  request  for 
information  is  required  by  9et:tion 
4n2ii)l6)  of  the  Social  Serur.tv  Act  and 
section  257.50  of  the  At-Rjsi  Child  Cjuv 
regi.ilations.  Part  25~  of  the  reKU-'<"5tior.i. 
pertains  to  the  At-Risk  Child  Care 
proijrarn  which  permits  States  to 
provide  assistance  to  lijw- income 
working  families  who  need  child  care  in 
order  to  work  and  are  oir.erwise  at  risk 
of  b«:cming  ehgible  for  AFDC.  The 
State  agency  responsible  for 
administering  or  supervising  tlie  States 
IV-.^  Plan  is  rt-sponsibie  for 
administfring  the  At-R.sk  Chi''!  C^-^-- 
pro^train. 

Se(.ucn  257.50  of  in*:'  regulations 
requires  that  beginning  with  FY  1993, 
the  State  IV-.*  agen*  y  shall  prepare  and 
submit  an  annual  report  to  the  Secretary 
of  the  Department  of  Health  and  Human 
Services  Other  infcrrr.&ticn  mandated 
by  the  statute  will  be  compiled  for  the 
Swzretar}-  by  OFA  and  submitted  to  the 
Congress  anrr.  aliy  The  information 
collec  ted  by  use  of  this  form  shall 
contain  the  following; 

(1)  The  Sta'.e  s  cntwra  -ippiieG  .n 
determining  eligibility  or  priority  for 
receiving  services;  and 

(2)  The  separate  amounts  of  Federal  and 
State  expe^d!^urws  for  each  subsequent 
period,  in  a'^cor.iance  wnii  section 
257.64rb)(4:  in  'hf  A'  Risk  rogulations. 

Annuai  Number  of  Rf-ponder.tf,  '4 

Annual  Freq'jfncy.  1. 

Averagfi  Burden  Hours  Per  Pesponse: 

3  5 

Tn;  J  B'ur Jen  Hours:  169. 

Dated:  June  21. 1993. 

L*rr\-  GuerT«ro. 

Deputy  Director  Office  of  Information 

S\-<:terr.s  Mamigement. 

iFR  Doc  93-16970  Filed  7-16-93;  8;45  am] 

BttUMQ  CCOC  4fM-01-«l 


Ag«ncy  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  tie  Federal 
Paperwork  Reduction  Art  (44  U  S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  requr'st  for  the  re>iiithnn nation 


of  RJi  information  collection  titled 
"Uniform  Reporting  Requirements  Fv-  A 
and  IV-F  Funded  Ch,!d  C^m  for  Non- 
lobs  Participants  and  Tnh>al  !OBS 
Participants,"'  This  mformatiLn 
collection  is  cnirrentu  approve..   ^ndeT 
OMB  Control  Numt>er  0^70-()l  1 ', .  The 
request  is  sponsored  by  the  Office  of 
Family  Assistance  (OFA)  of  the 
Administration  for  Children  and 
Families  (ACFl 

AD0AE8SES:  Copu>s  a't.'-,;s  information 
collection  re^]u.?st  ,~  av  tM>  obtained  from 
Steve  R  S'titn,  Office  of  information 
Svstems  Management,  ACF,  by  calling 
(2'02;  4ni-6f+M, 

W-ittf  r      mments  and  questions 
r^garamg  *rie  requested  approval  for  this 
information  collect: or  should  b«  sent 
directly  to:  Laura  Qhven  OMB  Desk 
Officer  for  ACF  OMB  Reports 
Managemen'  B'-anch  New  Executive 
Office  Buiidmg,  room  3002  725  17th 
Street,  NW.  Washington,  DC  20503  (202) 
395-7316. 

Informalion  on  D»x:ui;ient 

Title:  Uniform  Reporting  Requirement 
rV-A  and  FV'-F  Funded  Child  Care  for 

Nonjobf.  Ps.ii;  ;pa;.ts  and  Tribal  Jobs 
Participants. 

0^fB  No.;  0970-0115. 

Description:  The  Administration  for 
Children  and  Families  uses  Form  ACF- 

115  to  f  nliect  information  to  meet  the 
rV-A  dii'.d  care  uniform  reporting 
requirements  under  section  606  of  the 
Family  Support  Act  of  1988  and  section 
5081  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Form  ACT- 
US comprises  information  on  children 
receiving  child  care  assistance  paid  with 
IV-A  funds  for  families  who  are 
participating  m  a  Tribal  Job 
Opportunities  and  Basic  Skills  Training 
{|OBS)  program  or  in  an  approved  non- 
JOBS  edu^  tion  and  training  program,  or 
are  empioyeed  (including  At-Risk 
families  and  families  in  transition.  Data 
is  collected  on  the  number  of  families 
and  children  served,  rV'-A  program 
status  of  families,  number  of  months 
families  receive  services,  types  of  child 
care  providers  and  IV-.^  expenditures. 

A'^nual  Number  of  Respondents:  54. 
Annua!  Frequenrv  4, 
Average  Burden  Per  Responses:  35. 
Total  Burden  Hours:  7.560 
N»omi  B   Mtrr 

Director.  Office  of  Information  Systems 

Management. 

IFR  Doc.  9  i-tfi'^97  Filed  7-16-93;  8:45  ami 


Agency  Informstion  Co<tection  UrxJ^c 
OMB  Review 


L'ndf^T  '^^'  '^..in'visiriri). 


''the 
44U.S.C. 


Paperwork  (m*(1  ui  1  lijr: 
chapter  i''  ■   wn  hsvp  s^timitted  to  the 
Offit  f  (,'f  *'.i,H;inge!iier';'  hnd  Budget 
(OMB)  a  i-«j,,wRt  fcr  '■Hfii.;!,/.ir; z-<i'.on  to 
continue  ,s»'    f  infon:  -i.on  collection 
activities      r-nnt;*  «;;  'jved  by  OMB. 
This  rw]..f^^t  :s  sponsor^  by  the  Office 
ofFsiTiiv  f<,sistan!.e  lOFAJofthe 
Adm.nigtrHt    r  for  {^ildren  and 
Families  (ACF). 

This  information  collection  is 
entitled: 

ACF-116.  )ob  Opportunities  and  Basic 
Skills  Training  (JOBS)  Program  Tribal  Plan, 
and 

ACF-117,  Transmittal  and  Notice  of 
AppTivfll  nf  Tribal  Plan  Material. 

AOOaESSes.  Copies  of  this  information 
collection  request  may  be  obtained  from 
Steve  R-  Smith,  Office  of  Informalion 
Systems  Management,  ACF,  by  calHng 
(202) 401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  of  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002.  725  17lh 
Street,  NW.,  Washington,  DC  20503, 
(202) 395-7316. 

Information  on  Document 

Title:  ACF-1 16,  Job  Opportunities  and 
Basic  Skills  Training  (JOBS)  Program 
Tribal  Plan, 
and 

Tribal  ACF-117,  Transmittal  and 
Notice  of  Approval  of  Tribal  Plan 
Material. 

OA<BNo..097(M)117. 

Description  .This  information 
collection  is  authorized  by  sections  402 
and  482  of  the  Social  Security  Act  and 
by  regulations  at  45  CFR  250.94  and 
250.97.  The  ACF-116  is  the  form 
currently  used  by  Indian  Tribes  and 
Alaska  Native  organizations 
administering  a  Job  Opportunities  and 
Basic  Skills  Training  (JOBS)  and 
supportive  s» -^    *  <;  program. 

The  Tribal  irete.'^s  to  both  Indian 
Tribes  and  Alaska  Native  organizations) 
JOBS  application  is  a  mandatory 
statement  submitted  to  the 
Administration  for  Children  and 
Families  (ACF)  by  the  Tribal  grantee 
responsible  for  administering  the  JOBS 
and  supportive  services  program.  The 
application  provides  assurances  that  the 
program  will  be  administered  in 
conformity  with  Titles  IV-A  and  IV-F  of 
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'.he  Social  Security  Act.  per.inent 
Federal  re^^ulations,  and  other 
applicable  mstractions  or  guidelines 
issued  by  ACF.  The  apphcation 
•.  onstitutes  the  aipsement  between  the 
T-,5«  or  orga.nization  and  tne  reUaral 
^  'verrment  as  to  how  the  lOBS  and 
supportive  services  prf-)sram  will 
operate  wiuhin  the  Tnbe  or  organization. 
Reeulations  at  ^j  CFR  250  9"  require 
Lid. an  Tribes  that  are  oper*^t;ng  a  JOBS 
program  to  file  a  new  application/plan 
every  two  years  and  amendments  to  the 
jpplication.'plan  whenever  necessary 
The  Tnbal  appl. cation  will  be 
forwardtid  to  the  .Administration  for 
Children  ar.d  Fa!T.i..es  Ma  the 
Transmittal  and  Notice  of  Approval  of 
Tribal  Plan  Material  ;ACF-1 17).  This 
'zTTT.  Will  a:so  be  used  to  notify  the 
Tnbal  grantee  of  the  approval  of  the 
)OBS  application. 


ACF- 

ACF- 

116 

117 

Annijal  'dumber  o'  Fl»- 

sconaents         

77 

77. 

Arnuai  fracfjency:  

1 

1. 

Average  SofOen  nou^s 

Par  Response 

40 

.05. 

Total  Baraen  ^urs:  

3,080 

3.85 

Da'ed-  lun^  2  4    '993. 

Larry  Guerrero. 

Deputy  Director,  Office  of  Information 

Systems  Management. 
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Centers  for  D'sease 

ConfOt   -ind 

Prevention 

rCDC-330] 

AnnounceTient  of  Ccoperattve 
Agreement  to  !h«  Asaoci  itior  of  State 
and  TerrltDrtal  Health  Otf-ciais 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (0X1).  announces  the 
availability  of  funds  in  fiscal  year  (FT) 
1 993  for  a  sole  source  cooperative 
agreement  with  the  Association  of  State 
and  Territorial  Health  Officials 
(ASTHO)  to  provide  technical  and 
financial  assistance  to  state  health 
department  tobacco-use  prevention  and 
control  programs.  This  cooperative 
agreement  will  provide  a  continuation 
of  the  prr  &rt  for  which  ASTHO  has 
been  ftin  led  for  the  previous  three 
\oars  Approximatttiy  $135,000  is 
eva-labie  m  FY  199J  to  support  this 
pT^;-im  It  !s  exrperted  that  the  award 
vmII  be  marie  or.  o'  3tx)'.:t  September  20. 


1993,  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years 
This  funding  estimate  may  vary  a.id  .s 
subject  to  change.  Continuation  awards 
within  the  approved  project  period  will 
be  made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

The  purpose  of  this  program  is  to 
facilitate  ASTHO's  efforts  in  serving  as 
a  link  between  the  state  health  officials 
and  the  CDC,  National  Cancer  Institute 
(NCI),  and  National  Heart.  Lung,  and 
Blood  InsUtute  (NHLBI).  This  link 
provides  a  mechanism  for  coordination 
of  tlie  Healthy  People  2000  objectives 
for  the  nation  and  promotes  the 
coordination  of  national  program  goals 
between  the  Office  on  Smoking  and 
Health  (OSH),  NQ.  and  NHLBI. 

The  CDC  will:  assist  in  the 
development  and  distribution  of 
informational  packages  and  mailings  to 
states:  assist  in  the  development  of  the 
databases  of  tobacco-intervention 
programs  and  policies:  collaborate  in 
the  planning  and  support  of  workshops, 
conferences,  and  other  professional 
gatherings  that  serve  a  public  health 
purpose,  and  provide  speakers  for 
meetings  that  are  national  in  scope; 
provide  analytical  expertise  and  assist 
in  preparation  of  material  for 
publication  that  includes  information 
on  state  tobacco  prevention  and  control 
activities:  and  provide  technical 
assistance  to  ASTHO  regarding  tobacco 
control  programs  and  policies. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  tobacco. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  Section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  by  Section 
301(a)  [42  U.S.C.  241(a)l  of  the  Public 
Health  Service  Act.  as  amended. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
ASTHO  for  this  project.  No  other 
applications  are  solicited.  The  Program 
Announcement  and  application  kit  have 
been  sent  to  ASTHO. 

Eligibility  is  limited  to  ASTHO  since 
it  represents  all  state  and  territorial 
public  health  officials,  including  a 
network  of  (state)  health  department 
tobacco-control  representatives 
identified  through  these  officials. 
ASTHO  was  created  specifically  to 
represent  this  group  of  state  agencies  to 
the  Federal  government  and  other 


national  organi7ations  and  is  unique  in 
its  role  as  a  liaison  between  these 
officials  It  has  served  as  a  poliL  y 
development  and  capacity-buslding 
organization  in  public  health  matters  for 
many  years  and  has  as  one  of  its  major 
objectives  the  sharing  of  information 
between  state  health  departments. 
,\STHQ  has  established  a  unique 
network  of  public  health  professionals 
in  each  state  and  territory  who  are 
concerned  with  tobacco-use  prevention 
and  control  programs.  ASTHO  has 
maintairx-d  active  involvement  in 
tobacco- related  issut  >  through  their 
Tobacco  or  Health  Committee.  With 
assistance  from  Centers  for  Disease 
Control  and  Prevention/Office  on 
Smoking  and  Health  (CDC/OSH).  the 
National  Cancer  Institute  (NCI),  and  the 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  this  committee  has  (1) 
developed  a  network  of  tobacco-control 
representatives.  (2)  conducted  regular 
mailings  and  communications  with  state 
health  officials,  and  (3)  coordinated 
activities  between  Federal  agencies  and 
states. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
review  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 

Program,s 

Public  Health  Systera  Repor.uig 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement  as  cited  in  PHS  Circular 
93.01. 

Catalog  of  Federal  Dor-rs'ir  \ssist3nce 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

V\h»re  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  330  and  contact  Leah  D. 
Simpson.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Canters 
for  Disease  Control  and  Prevention 
(CDC),  25.5  East  Paces  Ferry  Road.  NE.. 
room  300.  Mail  Stop  E-14,  Atlanta.  GA 
30305: (404)  842-6803. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Summary  may  be  obtained 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325. 
(telephone:  202-783-3238). 
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Dated:July  12, 1993. 
Robert  L  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  93-17011  Filed  7-16-93;  8.45  ami 
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Health  Care  Financing  Administration 

Public  Information  Ccitectlon 
Rsqjirements  Submitted  to  the  Office 
cf  Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  And  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information  in  comphance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  New;  Title  of 
Information  Collection:  Surveyor  Survey 
for  the  Home  Health  Agency 
Assessment  Evaluation  Project;  Form 
No.:  HCFA-157  Use:  This  project  will 
evaluate  the  new  patient  centered, 
outcome-oriented  sun-ey  and 
certification  process  for  home  health 
agencies.  This  questionnaire,  a 
component  of  the  project,  will  examine 
aspects  of  the  survey  process,  focusing 
on  surveyor  decision-making  and 
information  sources;  Frequency:  On 
occasion,  one-time  only  study; 
Respondents:  State  or  local 
governments,  Federal  agencies  or 
employees;  Estimated  Number  of 
Responses:  200;  Average  Hours  Per 
Response:  .75;  Total  Estimated  Burden 
Hours:  150. 

2.  Type  o/flequesf:  Extension;  Title  of 
Information  Collection:  Survey  Report 
Form  (CLIA);  Form  No.:  HCFA-1557; 
Use:  This  survey  form  is  an  instrument 
used  by  the  State  agency  to  record  data 
collected  in  order  to  determine 
compliance  with  CLIA.  This 
information  is  needed  for  laboratory 
certification  and  recertificaticn: 
Frequency:  bi-annually;  Respondents: 
Businesses  or  other  for  profit,  nonprofit 
institutions,  Small  businesses  or 
organizations,  State  and  Local 
governments.  Federal  agencies  or 
employees.  Estimated  Number  of 
Responses:  31,200;  Average  Hours  Per 
Response:  0  54:  Total  Estimated  Burden 
Hours   16.848. 

3.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Quarterly  Showing  Validation  Survey; 
Form  No.:  HCFA-9050;  Use:  Validates 


State  inspection  of  care  reviews,  which 
are  conducted  a*  It^ast  i:j:   lally  in  all 
intermediate  :a-e  i.v.A  .•bs  for  a  select 
number  of  institutions.  Reporting 
entities  may  be  requested  to  submit  list 
of  patients  for  which  the  State  is 
currently  responsible  for  care.  This  is 
part  of  the  operation  to  determine  that 
States  have  an  effective  utilization 
control  program;  Frequency:  Annually; 
Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  47;  Average  Hours  Per 
Response:  8;  Total  Estimated  Burden 
Hours:  376. 

4.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Quarterly  Showing;  Form  No.:  HCFA- 
R-41;  Use:  This  form  is  used  by  State 
Medicaid  agencies  to  list  the 
participating  health  care  facilities  and 
the  dates  the  State  agencies  reviewed 
the  2  facilities.  The  lists  are  required  to 
ensure  the  existence  of  an  effective 
utilization  (of  services)  control  program, 
as  required  by  law  and  regulations,  to 
avoid  a  penalty.;  Frequency:  Quarterly; 
Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  45;  Average  Hours  Per 
Response:  16;  Total  Estimated  Burden 
Hours:  9,212. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  Contractor 
Financial  Reports;  Form  Nos.:  HCFA- 
750A  and  750B;  L^se.  HCFA  needs  to 
secure  financial  information  regarding 
Medicare  benefits  from  its  84  Medicare 
contractors  for  inclusion  in  its  annual 
financial  statement  in  accordance  with 
the  requirements  of  the  Chief  Financial 
Officers  Act  and  for  quarterly  reporting 
to  the  U.S.  Treasury  on  the  SF-220 
series  of  financial  reports;  Frequency: 
Quarterly  and  annually;  Respondents: 
Businesses  or  other  for-profit  and 
nonprofit  institutions;  Estimated 
Number  of  Responses:  188;  Average 
Hours  Per  Response:  6;  Tofay  Estimated 
Burden  Hours:  1,126. 

6.  Type  of  Request:  New;  Title  of 
Information  Collection:  Status  of 
Accounts  Receivable;  Form  Nos.: 
HCFA-751A  and  751B;  Use:  HCFA 
needs  to  secure  financial  information 
regarding  Medicare  benefits  from  its  84 
Medicare  contractors  for  inclusion  in  its 
annual  financial  statement  in 
accordance  vdth  the  requirements  of  the 
Chief  Financial  Officers  Act  and  for 
quarterly  reporting  to  the  U.S.  Treasury 
on  the  SF-220  series  of  financial 
reports;  Frequency:  Quarterly  and 
annually;  Respondents:  Businesses  or 
other  for-profit  and  nonprofit 
institutions;  Estimated  Number  of 
Responses:  HCFA-751A  (188),  HCFA- 
751B  (336);  Average  Hours  per 
Response:  HCFA-751A  (2).  HCFA-751B 


(2);  Total  Estimated  Burden  Hours: 
HCFA-751A  (376),  HCFA-751B  (672). 

7.  r>7>eo//?eques<.  Reinstatement; 
Title  of  Information  Collection:  42 
CFR.138  Determining  LiabiUty  of  Third 
Parties  and  Related  State  Plan  Preprint; 
Form  Nos.:  HCFA-R-107  and  SP-2;  Use: 
HCFA  is  requesting  reinstatement  of  the 
information  collection  requirements 
contained  in  42  CFR  433.138  and  the 
related  State  plan  preprint.  The 
information  is  collected  from  applicants 
and  recipients  from  State  and  local 
agencies  for  the  purpose  of  determining 
the  legal  liability  of  third  parties  to  pay 
for  services  under  the  Medicaid 
program.  Frequency:  On  occasion; 
Respondents:  Individuals  or 
households.  State  or  local  governments, 
Federal  agencies  or  employees; 
Estimated  Number  of  Responses:  Not 
apphcable;  Average  Hours  per 
Response:  Not  applicable;  Total 
Estimated  Burden  Hours:  171,165. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
410-966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address; 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  room  3001, 
Washington,  DC  20503. 

Dated:  July  2, 1993. 
Bruce  C  Vladeck, 

Administrator.  Health  Care  Financing 

Administration. 
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,-;, ,-;,  y  p  r  o  r-  p  '■■' '  -o  w  'led  Inventions; 

A.v&iiaD^'tv  ';:■'  I ic«- "'Sing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  Tlie  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  (and  in  foreign 
markets)  in  accordance  with  35  U.S.C. 
207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

U.S.  Patent  Application  Nlumber  07/ 
679,674,  filed  April  4,  1991,  and 
entitled  "Immortalization  of  Endothefial 
Cell  Line" — This  invention  pertains  to 
the  immortalization  of  human 
endothelial  cell  lines.  Endothehal  cells 
are  critical  components  of  wound 
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healing,  innammBtion.  circulation,  and 
turaor  growth  metastase*  and  up  to  this 
point  were  difficult  to  isolate  and 
culture  However,  a  unique  approacii 
has  been  devised  to  immortalize 
endothelial  cell*  which  will  be  of  i^rea! 
value  for  numeTX)U8  applications 
throughout  the  world 

These  cells  exhibit  typical 
.obbiestona  nr.QrphnloKV  when  j^rown  in 
monolayer  culture,  express  von 
VVillebrand's  Factor,  take  up  ecet,ylat-*<i 
low  density  lipoprotein  end  rapidly 
form  tubes  when  cul'urwd  c-n  matngel 
The  r^U  lines  cen  grow  m  serum  frwe 
med.a,  and  9xpr9S<!  cell  surface 
molec-ules  t^-picaliy  associated  with 
endothelial  ceils  and  cell  adhesion 
moleojles.  The  ceil  line  is  also  quite 
viable  having  been  passaged  fifty  !  =iO 
*;m9s  with  no  sign  of  senescence 

The  cell  lines  provide  a  p»ady  source 
of  hLiman  endothelial  cells  fo.- 
co.T.mercial  researcii  purposes  Som« 
examples  may  include 

t  Studies  on  the  physiologic  and 
pathcphv siologic  factors  that  induce 
endothelial  mitosis 

•  PharmacologKal  studies  as 
substrates  for  the  screening  of  various 
agents 

•  Toxicity  Siud.es  for  the  cosmetic 
i;;d  pharmaceu*i"a!  mdastnes 

The  invention  claimed  in  this  patient 
application  is  available  for  licensing  on 
a  nonexclusive  basis  for  upfront  and 
annual  minimum  royalty  p«>Tnents.  A 
*,me  limited  evaluation  agr^tement  is 
also  available 

ADOflESS£S:  Licensing  infcrm.at.oii  and  a 
1.  opy  of  the  U  S.  patent  application  mny 
b*>  obtained  by  writing  to  Carol  Lavruii 
a'  the  Oft~ce  of  Technology  Transfer, 
Nat.-'nal  In^titutL-s  of  Health.  Box  OTT. 
RcK-,»;vi:!«,  Mar/ 'and  2C892  (telephone 
101  4  i*:u"-33;'fax  301  402-0220).  A 
signed  Lcnf.Jfnt.ality  Agrwment  will 
he  requ.r«id  to  receive  a  copy  of  the 
patent  application. 

Dated:  July  13.  1993. 
iUid  G  .^dW. 

P;.--ctor.  O^jce  of  Technology  Transfer. 
:fR  Doc  93-17070  FiUid  7-l6-93i  8:45  ami 
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4'i3.  for  the  review,  discussion  and 
-valuation  of  individual  grant 
appifJitinn,*  .n  the  various  areas  and 
d)sc-:pl.nes  relft'ed  to  behflV"or  and 
neuroscience  These  applications  and 
the  discussio.nJ  nouid  reveal 
{  ii.fidenti.al  trade  s*>crets  or  commercial 
pr:.io«r^y  '--ich  as  |>atentahie  materia! 
ai'id  ptirsonai  information  concerning 
individuals  associated  with  the 
applications,  Lha  disclisure  of  which 
would  constitute  a  r  iearlv  unwarranted 
invasion  of  personal  privacy 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building.  National 
Institutes  of  Health.  Bethesda.  Ma.^land 
20892.  telephone  301-594-7265,  will 
furnish  •ummaries  of  tlie  meeting  and 
roster  of  panel  members 

Mw-tuig  To  Review  Individual  Grant 
AppUcatioa* 

Scientific  Review  Administrator  Dr 
Anita  Sostek  (301)  594-7358 

Date  of  Meeting  lu!y  Z8  13<5  3 

Place  of  Meeting  Westwood  Bldg  .  rm 

319C,  NIH.  Bethesda,  KfD  (Telephone 

Conference), 

Time  of  Meeting  12  noon. 

(Catalog  of  Fadaral  domestic  Assistance 
Program  No*.  83.306,  93.333,  93  337.  93. 393- 
93  396,  93.837-43.844.  93  84^-93  878. 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  |uly  12. 1993. 
Su««ii  K   F(t<lmtx. 
Conmunae  M^n^i^a^-er.:  Ofjicsi:  SIH. 
[FR  Doc.  93-17069  Filed  7-16-93.  8:45  am) 

*!.,-•«  CO0€  4t4*-»1-»l 


Behaviwal  and  N«uro»cienc«a  Special 
Emp^aala  Parwl;  Me«tlr>g 

Pursuant  to  ?u:  i.u  Uw  92-463, 
notice  IS  hereby  giv^n  of  a  meeting  of 
the  Division  of  Reoesrch  Ci^ants 
Behavo'^.l  snd  Neurcscienres  special 
En-.phasis  Panel 

The  meeting  wil!  ^je  closed  m 
accordance  wiLh  the  provisions  Mt  forth 
m  sec  552b{c!(4!  and  552b/c)(6l.  tnU*  5. 
U.S.C  and  sec-   lO'd' of  Pij^iiic  Uw  92- 


Prc»p«ctlv«  G^nt  of  Co-Exciu»lv« 
Lic«ns«:  R«co(T>bW>ant  PMudomonas 
E*:3'cxln  >mmunocon)ug«t« 
Specifically  Directed  Against  th«  Uwla 
Y  Antigen 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS 

ACTioti  .Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7{a)(l)(i)  that  the  NaMonal  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use  co- 
exciusive  Lcense  in  the  I'nited  .States  to 
practice  the  invention  embodied  m  US 
Patent  Application  Number  36/911.227 
(issued  on  January  9.  1990  as  U.S. 
Patent  No.  4.892.827)  entitled 
■Recombinant  Pseudomonas  Exotoxins 
Construction  of  an  Active  Immunotoxin 
with  Low  Side  Effetls",  to  NeoRx 


Corporation,  having  a  place  of  business 

in  Seattle.  WA;  Boehringer  Mannheim 
GMbH,  having  a  place  of  business  in 
Penxberg,  C^ermany,  and  to  Bristol- 
Myers  Squibb  Company,  having  a  plac  e 
of'business  in  Princeton,  N],  The  patent 
nghts  in  liiese  inventions  have  hewn 
assigned  to  the  United  States  of 
America 

The  prospective  co-exclusive  licenses 
will  be  ruyaity-bearing  ar.d  will  comply 
with  the  tenT.s  and  conditions  of  35 
U  S  C,  :{J9  a:,d  57  CFR  404,7  The 
prospec:ti%e  co-exclusive  licen.>es  may 
be  granted  unless,  within  60  da>s  from 
the  date  of  this  published  Notice,  NIH 
;e(  eivos  written  evidr-n.-  e  and  Argument 
that  establishes  that  the  grant  cf  the 
iio-nses  would  not  be  consistent  with 
the  re<.iuirements  of  35  U.SC.  209  and 
i:'  CFR  404  7. 

The  field  of  use  would  be  limited  to 
•he  u^  of  the  recom'tunant 
Fseudomonas  exotoxin  of  this  invention 
in  conjunction  with  antibodies  for 
constructing  immunotoxins  targeting 
the  Lewis  Y  ar.t'gen. 

The  present  inventions  relate  to 
modifications  of  recombinant 
Pseudomonas  exotoxins  with  insertion 
of  various  targeting  moi«cules  specific 
for  a  given  target  sue  The  modi'led 
exotoxins  of  these  inventions  may  prove 
to  be  a  valuable  cancer  therapeutic 
when  fused  to  various  target-specific 
cell  recc/gnition  proteins.  The 
modifications  result  in  reduced  non- 
specific cvlotoxicity  while  increasing 
target  spe<-!fi;:  cytotoxicity 

^DORESStS:  Requests  for  a  copy  of  these 
patent  applK:ations.  inquiries. 
comments  and  other  materials  relating 
to  the  cont'sm plated  iicen.se  should  be 
directed  to:  Mr  Daniel  R.  Passeri,  Office 
of  Tech.no iopy  Transfer,  National 
In.^titutes  of  Healtii,  Box  OTT.  Bethesda, 
MD  20892.  Telephone:  (301)  496-7735: 
Facsimile  (301)  402-0220  Properly 
fii>:?d  '  om.peting  applications  for  a 
license  filed  m  response  to  this  notice 
will  be  treated  as  objections  to  be 
contemplated  license  Only  written 
comments  and/or  application  for  a 
license  which  are  received  by  the  MH 
Office  of  Technology  Transfer  within 
sixty  (60)  days  of  this  notice  will  be 
considered. 

Dated:  July  13.  19'i3, 
Reid  G.  Adier, 
Dimrf  or.  Office  of  Technology  Transfer ^ 

IFR  D(K  9,3-17071  Filed  7-16-93:  8:45  am] 

MLUNQ  COOC  l<M-*1-« 
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Pro»p*ctiv«  Gr«nt  of  Co-Exclusive 
LIcenM:  Recombinant  Psaudomonat 
Exotoxin  Immunoconjugata 
Spacificatty  Directed  Asainst  the  Lewta 
Y  Antigen 

AOEHCY:  National  Institutes  of  Health, 
rub!:-:  Heehh  Service.  DHiiS. 

ACTX)W;  Not; (8. 

SUMMARi':  This  ts  notice  in  accordenrre 

•A-i'h  35  U  S  C,  209(rlC! ;  find  3"  CTR 
404  7(8i{l!(il  that  the  Ns'-onsi  'ns.i!tutf'« 
of  Heelth  INIH),  Department  of  Health 
and  Human  Servicp^,  i^  c(inter:plating 
t!;e  grant  of  s  hmited  Pej.,:  r-f  u-e  rx>- 
ext  iusivf)  ',..  ons*^  in  the  I'nited  Statps  to 
rrarticf  ;',e  in-'ention  f*mt>od;fd  ir.  U.S. 
Patent  Appiication  Numb«?r  0'  596,289 
ent-'led  "Anti'.todies  Spes  iPir  f  ■' 
>.orTnal  Prirnafe  Tissue,  Waiigranl 
Human  Cultured  Ceti  Lines  and  Hiirria;; 
T  amors",  to  NeoRjc  Corparetio;-,.  h;iv:,-.g 
a  place  of  ousir.ess  m  SwatUe.  V-  A  and 
Boehnniier  Mannheim  GMIjH.  havini,'  f. 
place  of  business  m  Penxiwrg.  G<^manv 
The  patent  ng)ils  in  these  inventions, 
have  been  a&Mgned  to  the  Tnitud  StalPf 
of  America 

The  prosfMJCtive  cn-exclusive  hi;er;<;es 
w;!l  he  royahy-bearinR  and  m-;!:  compiv 
v.-;th  the  terms  and  conditions  of  3=r 
r  SC.  209  and  37GFR4M  7  Tne 
rrosptK:tive  co-exclusive  licenf^^s  ma\ 
tx3  granted  unless,  within  60  rifcvs  frorr. 
the  date  of  this  published  Noti.«,  Nlii 
receives  written  e\ndenc:»  anc  srg-.:ir,er.' 
tliat  establishes  that  the  grant  of  the 
licenses  would  not  be  consisrteT  wiih 
t.'ie  requirements  of  .'^5  U.S  C  209  and 
3  '  CFR  404  7 

The  field  of  use  would  be  lin.ted  tc 
the  use  of  the  monoclons!  antiSodies  of 
t..e  subject  invention  with  the 
rw.nmhinfinf  Pseudomonas  ex".lc>:  n  fur 
tarj^eting  the  Lewis  Y  antigen 

The  present  invention  reiati«  to  tnt* 
monoclonal  antibodies  (M\b'  Bl    B3, 
and  B3  More  specificaliy,  the  mvHr.tic'i. 
relatL.s  to  MA.b  B3  which  show  ;  <;tron^ 
reactivity  with  the  Lewis  Y  sn.ijijen  on 
many  human  solid  tumors  and  has 
l.miteti  reactivity  with  norma i  human 
ti.ssues  VL\b  B3  reacts  sirongly  with  all 
adenocarcinomas  of  the  colon  and  '5\ 
of  thera  react  strongly  and 
homcpaneously  MAb  B3  has  aise 
shown  similar  strong  roattiv;'}  vmI.*! 
oLher  gastrointestinal  mahgnani  les  suiii 
as  esophageal  (80%)  and  gastru 
carcinomas  (75%),  MAb  B3  rt>acls 
strongly  with  approximately  70%  of 
adenocarcinomas  of  the  lung  and  also 
reacts  with  about  40%  of  squamous  ceil 
carcinomas  of  the  lung  and  25''^!  of  un;e 
ceil  carcinomas.  MAb  B3  raacis 
heteroganeously  with  70%  of  breast 


carcinomas  anJ  h-jmogenp^us; ,  with 
abcut  65%  of  adonociirrjuomas  of  the 
prostate  and  lCfO%  of  trensitional  cell 
carcinomas  of  ihe  bi8d>ieT  .V'veral 
important  charai -re-  < t ;  -    ■  MAb  B3 
tnaJce  it  an  ideel  (ana  rate  :   ■  rorther 
development  for  use  a*,  sn  i  rri  rr  unotoxin 
for  treatment  of  oancpr«:  ' ; '  t'^  strong 
and  unifonn  rwadi.itv  wr,':  many 
human  solid  oarnnomet'  U    its  limited 
reactivity  wits  .-.ornia.  us'  it^,  (3)  the 
fact  that  similar  r«^cr  vi  v  is  tcundin 
normal  monkey  and  human  tissues 
(which  allow  for  performance  of 
preclinical  toxicology  studies  with 
predictive  value  for  a  clinical  trial);  and 
(4)  when  coupled  to  recombinant  forms 
of  Pseudomonas  exotoxin  iacking  the 
cell  binding  domain,  the  resulting 
immunotoxin  is  capable  of  killing  tumor 
cells  expressing  the  I>pu  ^  V  antigen  on 
L'-ieir  surface,  indioit:  e  "  «'.  t;,e 
antibody/3n;:^fr:  '  nrjit  i  is  readily 
i'ltemeliz*^^. 

ADORtSSCS:  Rftq,m-?t«  ftn  fi  copy  of  these 
L Stent  applications  ioc'o-ies, 
comments  and  either  rofi-Hnals  relating 
to  the  contemp:am:   i  ho «e  should  be 
directed  to  Mr  Da,':!-'!  R  Passeri.  Office 
of  Techno. o^v  Transfer.  .National 
institutes  of  Health,  Box  OTT.  Bethesda. 
Nffl  208&2  Telephone:  (301)496-7735; 
[  aosinu.e  :3Ci:i  402-0220.  Propwly 
f-ied  comp^tm^  applu^tions  for  a 
license  filed  in  r«ispouse  to  this  notice 
will  't)e  treated  as  objections  to  the 
contemplated  license.  Only  written 
comments  and/or  application  for  a 
license  w  liich  are  received  by  the  NIH 
Office  of  Technology  Transfer  within 
sixty  (80)  days  of  this  notice  will  be 
considered. 

Datfd  July  13.1993. 
Ketd  G.  Adi«r. 

Director,  (y'>rf  a  ^  Technology  Transfer. 
[FF  7). .    o,    ■  -cr:  Filed  7-16-93;  8:45  am) 

PuDltc  Health  Sendee 

Coapor.aorthip  of  the  Heatthy  Start 
CommunScattona  Campaign 

ACEm:¥:  Fitialth  Rescunes  and  Services 
Adnoo  s'la'.on,  PHS.  DHHS. 

ACTXX;  Notii  »>  of  cponrtunity  for 

cosponsorship 


SUMMARY;  The  Health  Resources  and 
SHfv'ires  .\amiriistrstinr. ,  IHRSA) 
announces  the  cpportur. it\  f(ir  fbr-profh 
6i.d  non-profit  organizatior^  'o 
cosponsor  wiih  ItRS.A  tr.e  Hw.'tby  Start 
CorniTiunioatiOn.s  Qirr.fiai^i! 

DATES:  Toi  m-r.iwe  corisidpr'tion. 

rHQuesls  to  participate  as.  a  ooso^ns;^':' 


must  be  received  by  Ms  Charlotte 
Mehuron.  Director   ii«h  "  \  '^ta:-' 
Communications  I^ugrani   'Puuih  are  bo 
deadlines  applicable  to  this 
cosponsorshi  r  "  ? ;  >  -^        ■ 
FOfi  FURTHER  »«FO«MATK»H  COKlkCV. 
Ms.  Charlotte  Mehuron,  Director, 
Healthy  Start  rommun;r,;it'ons  Pr^^-irrfim. 
HRSA,  Publn  ni-r ,;;.  :>'-r\  ,.  ti   i -i,-».,fc^a 
Building,  Room  18A-39,  5600  Fishery 
Lane.  Rockville.  Maryland,  20857.  (301) 
443-0948. 

SUPPlf  M.|-n: -*'-;«'  ^r CfiiMK-'Ki** 

Background 

In  1989,  25  percent  of  America's 
pregnant  women  received  no  prenatal 
cflre  in  their  first  trimester  Among 
African  American  women,  over  40 
percent  received  no  first  trimester  care.' 
Babies  bom  to  women  receiving  no  first 
trimester  prenatal  care  are  three  times 
more  likely  to  be  bom  at  low  birth 
weight  and  four  times  more  likely  to  die 
than  those  whose  mothers  receive  first 
trimester  care.  Low  birth  weight,  often 
preventable,  is  costly,  both  emotionally 
and  economically.  In  1990,  the  hospital- 
related  costs  of  caring  for  all  low  birth 
weight  infants  during  the  neonatal 
period  totaled  more  than  $2  biUion,  or 
521 ,000  for  each  baby.'  The  average  cost 
of  a  normal  delivery  is  around  $2,900. 

As  part  of  the  Department  of  Health 
and  Human  Services'  (DHHS)  efforts  to 
reduce  infant  mortality,  DHHS 
developed  the  Healthy  Start  Initiative,  a 
part  of  which  is  the  Healthy  Start 
Communications  Campaign  (the  Healthy 
Start  Campaign).  The  Healthy  Start 
Campaign  is  a  federal  information 
program  designed  to  decrease  the 
Nation's  alarmingly  high  rate  of  infant 
mortahty  and  morbidity  by  increasing 
certain  prenatal  behaviors  that  have 
been  shown  to  maximize  an  infant's 
opportunity  to  have  a  healthy  start'  in 
life.  DHHS  believes  that  education  it  the 
key  to  assuring  healthy  behaviors  and, 
therefore,  the  Healthy  Start  Campaign  is 
dedicated  to  fte  development  and 
dissemination  of  information  formats  to 
enhance  the  knowlpdcf  Hfisr  s'-  ^  p,'*f^ 
the  actions  of  pretiar'  w    r  . 

The  goal  of  me  Healthy  Start 
Campaign  is  to  improve  the  chances  of 
women  to  have  healthy  pregnancies, 
healthy  births  and  healthv  l»«^.;<'t 
through  early  and  continu;:.g  jn  natal, 
neonatal  and  infant  care  along  with 
responsible  behaviors.  Education/ 
information  efforts  focusing  on  the  need 


>  National  Canter  for  Health  StatUtlcs 

>  AF.  Minor,  Coet  of  Maternity  Car*  *  Oi>(ft»fe> 
in  the  US:  1089  ReMcrcti  Buliatin.  KIAA.  Dec 
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for  appropriate  health  care  an  i  hea. ?ny 
behaviors,  including  the  avoidance  of 
drugs,  alcohol  and  tobacco,  are  ,-i;r«ct8d 
to  women  of  childbeanng  age,  pregnant 
women,  fathers,  fan-.ily  members  and 
others  m  the  community  who  can 
inHuenre  the  outcome  of  pregnancies. 

Requirements  of  Cosponsorship 

The  Healthy  Start  Communications 
Program  is  seeking  a  partnership  with 
public  and  private  for-profit  and  non- 
profit organizations  to  develop  and 
distnbute  infomation  designed  to 
effectively  impart  the  Healthy  Start 
message  to  target  groups,  such  as 
Aomen  of  childbearing  age,  expectant 
dads,  health  care  professionals  and 
organizations,  government  agencies. 
com.munity  organizations,  the  general 
public  and  others  DHHS  will  reserve 
the  right  to  determine  both  the  form  and 
the  content  of  the  information  provided 
to  the  target  groups.  The  Healthy  Start 
Ccm.munications  Program  envisions 
cosponsorship  with  a  wide  variety  of 
corporations  concerned  about  women's 
and  young  ch.ldren's  issues  to  assist  in 
the  developm:ent  and  dissemination  of 
information.  The  duties  of  the 
cosponsor  will  include: 

(1)  Development  of  an  information 
cam.paign  for  the  aissemination  of 
Healthy  Start  messages,  and 

(2)  Imiplementation  of  an  information 
campaign  for  the  dissemination  of 
Healthy  Start  messages,  including  but 
not  limited  to,  the  printing  of  brochures 
or  booklets:  the  production  of  public 
service  spots  or  videos;  and  the 
production  and  distribution  of  other 
materials,  such  as  posters,  flyers,  paid 
advertising,  "how  to"  manuals  for 
health  care  providers  or  community 
organizations,  and  programs  for 
employee?,  schools  and  physician/ 
health  groups. 

.\vailability  of  Funds 

There  are  no  Federal  funds  available 
to  conduct  the  cosponsored  activities  for 
the  Healthy  Stari  Campaign.  It  will  be 
the  unilateral  responsibility  of  the 
cosponsor  'c  bear  all  costs. 

Eligibility  for  Cosponsorship 

To  be  eligible,  an  interested  party 
must  be  dl  A  public  or  a  private  non- 
profit or  for-profit  organization  or 
corporation  and  (2)  an  entity  that,  by 
virtue  of  its  nature  and  purpose,  has  a 
legitim.ate  interest  m  the  target  groups. 

Expressions  of  Interest 

Each  request  for  cosponsorship 
should  be  in  v^Titing  and  contain 
information  pertinent  to  the 
cosponsorship  opportunity. 


Evaluation  Criteria 

The  cosponsors  will  be  selected  by 
the  Healthy  Start  Communications 
Program,  HRSA.  based  on  the  following 
evaluation  criteria; 

(1)  The  interested  party's 
qualifications  and  capability  to  develop 
and  implement  materials  for  the 
dissemination  of  the  Healthy  Start 
message  to  the  target  population,  and 

(2)  The  ability  of  the  interested  party 
to  arrange  for  the  funding  of  the 
development  and  dissemination  of  the 
Healthy  Start  information  materials  or 
message. 

Neither  this  notice  nor  actions 
pursuant  thereto,  creates  a  property 
right  or  right  of  any  kind  in  any  natural 
or  artificial  person  requesting 
cosponsorship.  DHHS  has  the  unilateral 
right  to  refuse  to  enter  into  a 
cosponsorship  arrangement  with  any 
entity,  and  the  exercise  of  this  right  is 
solely  within  the  discretion  of  DHHS, 

Other  Information 

Prior  to  the  selection  of  the 
cosponsors,  the  Healthy  Start 
Communications  staff  will  meet 
separately  with  those  interested  parties 
who  best  meet  the  evaluation  criteria.  In 
those  situations  where  the  Food  and 
Drug  Administration  regulates  the 
labeling  of  products  manufactured  by 
cosponsors,  the  inclusion  of  a  Healthy 
Start  logo  on  such  products  will  be 
subject  to  FDA  review  and  may  require 
agency  authorization,  depending  on 
how  and  the  context  in  which  the  logo 
is  to  be  used.  Moreover,  other  federal 
agencies  may  be  involved  in  the 
cosponsorship  process.  Furthermore,  as 
a  general  rule,  restrictions  will  apply  to 
the  use  of  a  Healthy  Start  logo  or  other 
indicia,  so  as  to  avoid  suggestions  that 
DHHS,  or  any  other  department  or 
agency  of  the  Federal  government, 
endorses  any  of  the  products  involved 
in  the  Healthy  Start  Campaign.  Once 
details  of  the  program  have  been 
mutually  agreed  upon,  cosponsors  will 
be  required  to  enter  into  a 
cosponsorship  agreement  with  the 
Department  of  Health  and  Human 
Services  setting  forth  the  rights  and 
responsibilities  of  the  cosponsor  and 
DHHS.  especially  the  right  of  DHHS  to 
approve  Healthy  Start  messages. 

Dated:  July  13. 1993. 
William  A.  Robinson, 

Acting  Administrator. 

[FR  Doc.  93-17032  Filed  7-16-93;  8:45  ami 


Office  of  the  Assistant  Secretary  for 
Health 

Public  l^w  9S-638;  Indian  Self- 
Determination  and  Education 
Assistance  Act  Delegation  of  Authority 

Notice  IS  hereby  given  that  in 
furtherance  of  the  delegation  of 
authoritv  to  the  Assistant  Secretarv'  for 
Health  (ASH)  by  the  Secretary  of  Health 
and  Human  Services  on  June  30,  1993. 
I  redelegated  to  the  Director,  Indian 
Health  Service  (IHS),  all  the  authorities 
vested  in  me  under  Public  Law  93-638, 
Indian  Self-Determination  and 
Education  Assistance  Act.  as  amended. 

However,  the  authority  delegated  is 
subject  to  the  following  special 
conditions: 

(1)  Contracts  must  continue  to  be 
awarded  and  adm.inistered  by 
Contracting  Officers  appointed  pursuant 
to  Federal  and  Department  Regulations 
until  IHS  obtains  approval  from  the 
Deputy  Assistant  Secretary  for  Health 
Managem^ent  Operations  (DASIiMO)  for 
an  alternative  method  of  awarding  and 
administering  the  contracts. 

f2)  The  authority  to  award  the  self- 
governance  compacts  and  funding 
agreements  may  not  be  exercised  in 
Fiscal  Year  1994  until  an 
implementation  plan  describing  the 
methodology  for  administering  the 
program  is  approved  by  the  DASHMO 

This  authority  does  not  include  the 
authority  to  promulgate  regulations 
under  section  107  of  the  Arx.  to  submit 
reports  to  the  Congress,  establish 
advisory  committees  or  national 
commissions,  and  appoint  members  to 
such  committees  or  commissions. 

The  authorities  regarding  the  self- 
governance  compacts  and  funding 
agreements  may  not  be  redelegated. 

This  delegation  supersedes  the 
delegation  of  May  23,  1976,  from  the 
ASH  to  the  A.dministrator,  Health 
Services  .\dmii:istration.  for  the  Indian 
Self-Determination  and  Education 
Assistance  Act,  Public  Law  9,3-€3a  as 
continued  in  the  Reorganization  Order 
of  January  4,  1988  (52  FR  470.53), 
Previous  redelegations  of  authority 
made  to  officials  within  the  IHS  may 
continue  in  effect  provided  they  are 
consistent  with  this  delegation  and  until 
they  are  superseded  or  canceled  by 
appropriate  authority. 

In  addition.  I  have  affirmed  and 
ratified  any  actions  taken  by  the 
Director,  IHS,  or  his  subordinates 
which,  in  effect,  involved  the  exercise  of 
the  authorities  delegated  herein  prior  to 
the  effective  date  of  the  delegation, 

This  delegation  was  effective  June  30, 
1993, 


DEPARTM 


Environm* 


SUMMARY:  ' 
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OBted:  )uDe  30.  1993. 
AntkMy  L  Ittatia^ 

Acting  Assistant  Secretary  for  Heakh 

[FR  Doc  93-17030  Filed  7-116-&3   8  45wr;: 

BILUNQ  COM  41M>-1«-M 

DEPARTMEhfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-040-93-411(M)3] 

Environmental  Impact  Statement;  WY 

AGENCY:  Bureau  of  Land  MHnap.'ment 

Interior. 

ACTION:  Notice  of  intent  to  conduct 

public  scopioB  and  prepare  an 
environmental  impact  statement 

SUMMARY:  The  action  proposed  .s  to 
rondurt  scoping  and  to  prepare  an 
Environmental  Impact  Statement  (ElSj 
on  a  proposed  oil  fioid  enhanced  oil 
recovery  project,  Enron  Oil  A  Gas 
Company  (Enron)  has  notified  the 
Bureau  of  Land  Management  (BLM) 
Pinedale  Resource  Area  that  the 
company  intends  to  dril!  35  oi!  wells 
and  subsequently  convert 
approximately  15  of  the  oil  proriuciion 
wells  to  water  injection  wells  on 
Enron's  oil  and  gas  leases  m  Sublette 
County.  Wyoming,  The  proposed  weiis 
would  be  located  in  portions  o?  Sections 
18.  19,  20  and  29  of  Township  28  NVjrth, 
Range  113  West,  an  area  of 
approximately  1,000  acres,  within  the 
Big  Piney-LaBarge  Coordinated  Activity 
Plan  (CAP)  area  (an  area  of 
approximately  197.000  acres) 

The  proposed  wells  would  be  dniit*d 
on  a  20-acro  spacing  pattern  and  would 
be  within  Enron's  existing  Burly  Field 
Enron  intends  to  drill  Eve  well?  m  1993 
to  test  the  suitability  of  the  Mesaverde 
Formation  for  primary  oil  recovery 
Should  this  stage  of  the  pro)ect  prove 
successful,  then  Enron  would  proceed 
with  drilling  the  remaining  30  wells 
through  the  year  2000,  Approximnteiy 
15  of  the  oil  production  wells  would  be 
converted  to  water  injection  wrlls  for 
secondary  oil  recoven-.  Secondar\'  0)i 
production  would  include  a  wnterflood 
program  to  enhance  oil  recovery  If 
Enron  determines  the  development  nf 
the  Mesaverde  formation  is  not 
economically  feasible  after  the  first  five 
wells  have  been  drilled,  the  pro(«rt 
would  be  abandoned  and  further 
development  of  the  Mesaverde 
Formation  (beyond  the  five  wells  drilled 
in  1993)  would  not  be  pursued 

Construction  of  pipelines  would 
occur  concurrently  with  well  drilling  on 
the  same  schedule.  Although  some  levt-l 
of  activity  would  be  continuous  peak 
drilling  and  constnirtion  activities 


would  be  planned  for  \he  summer  and        [N«*-060-4320-iO-ADVB  soej 


Cle  t  f 
''\'M 


fall 

DATES:  A  Scoping  Notice  will  l* 
distributed  by  mail  on  or  about  t 
of  this  notice  Response  and  rorv 

wiil  be  accepted  for  30  davs  fchf 
the  dau-  cf  this  notice.  No  public 
.Tiefnmgs  are  sc:^edu!ed  at  th:*;  time  7"':,*' 
comments  and  concerns  received  ;ri 
response  to  the  scoping  will  aid  the 
BLM  m  identif\Tng  aHem8tivp<:  ar': 
assure  ail  issues  are  analvzed  ir  the  HS. 
Should  public  demand  warrant  h  j'uhljc 
riieetmg,  it  will  be  .scheduled  ai  a  .ater 
date 

ADDRESSES:  Information  and  a  copy  of 

t.,;ie  Scop.ng  Notice  for  the  proposed 
enhanced  oil  recovery  project  Ca:.  !•«- 
obtained  by  wnimg  or  vi,s;tiEg  the 
f'Uiowmg  offices 
PLM,  Wyoming  State  Office,  2515 

Uarren  Ave  .  ?  0.  Box  1828, 

Chevenne,  Wyoming  82003. 
BLM.  Rock  Springs  District  Office, 

Highway  191  North  of  Rodt  Springs, 

P  O  Box  1369,  Rock  Springs. 

Wyorr.ung  82902-1869 
BLM,  Pinedale  Resource  .^r«a  OHice, 

432  E  Mill  Streeh  PO,  Box  768, 

Pinedale,  Wycmmg  82941 

Scoping  comments  should  be  sent  to: 
Bureau  of  Lind  Mann  cement.  Rode 
Springs  Ehstnrt  OfHct ,  ATTN:  Teresa 
Deakms,  P  O  Bex  1869,  Rock  Springs, 
Wyoming  82901-1869. 
FOR  FURTHER  INFORMATON  CONTACT: 
.\:\AVi  HJner,  Are.-.  Mar  ager.  B'oreau  of 
Land  Management,  Pir.edale  Resource 
Ar'-a  Office,  P  0  Box  7 68,  Pinedale, 
Wvorning  82941    phone:  (307)  367- 
4358, 

SUPPiEMENTARY  iNFORUATSON:  The  action 

to  h«  analyzed  in,  the  E,hS  consists  of  the 
construction,  operatic", ,  ana 
maintenance  of  the  foi; .  vv;ii^:  pro)»jcl 
components:  oil  and  wai«r  ifsiHction 
v^'i'lis.  access  roads  e  ( t^r'.!?-;.;  :al  tank 
batter}',  ar  oii  gathering;'  system  to 
transport  the  oil  from  the  wellhead  to 
the  central  tank  bartery.  a  pipeline  to 
transport  the  oil  from  the  central  tank 
battery  to  an  exiPting  Oii  transportatioii 
pipeline  (Amoco'sJ.  an  iinection  water 
pipeline  distnbution  system,  and  an 
electrical  distribution  system. 

Land  and  resource  management  issues 
and  concerns  associated  with  the 
ccnstniction.  operation,  and 
maintenance  of  the  enhanced  oil 
recovery  project  whll  be  analyzed  in  the 
environmental  unpad  statement. 

Dated:  July  8, 1993. 
Ray  Bmbaker. 

Stij'.P  Dinntor  Wyoming 

TR  Doc,  93-17023  Fiiec  7-i(v-S.v  b  45  ami 

BlLUNG  C00£  431&-22-M 


Ro«well  Oistrtct  Graiing  Advisory 

Board:  Meeting 

AGENCY  Bureau  of  Land  Nt  i[ifcKn;iH,it, 

ACTION   Roswell  District  Gra/ing 
.Advisory  Board  meeting. 

SUMMARY  T>,is  notice  sets  forth  the 

scheauie  and  eeenda  of  a  forthcoming 

meeting  of  thf'  K  'v^  ^^]]  District  Grazing 

Advisor}-  B  «"■ 

0ATt8:  W*''-::fSday.  August  18,  1993, 

beginning  h'.  If  am,  A  pubhc  comment 

period  will  be  held  following 

conclusion  of  the  agenda. 

.OCATJON  R1.M  Roswell  District  Office, 

1717  West  Second  St.,  Roc-v^.    \\< 

88201 

FOR  FURTHER  lNFOfiMAT»0*<  COhTACT: 

Leslie  M.  Cone.  Dislri;'  Mhnager, 
Bureau  of  Land  Mana^^  r^'  i.  1717  W. 
2nd  St.,  Roswell,  NM  88201. 

SUPPLEMENTAPy  iNPORMA-noN:  The 

6k''!,,::uVv    ,,      I  ,■:,  -  ,^!  ;  i'  M-;  ,t-k\  and 

discussion  of  FY  94  Range  ImprovemeiH 
Projects  and  Holistic  Fesn-.;-'-e 
Management  Prop !.,sa.,s  T,;,*-  ::mei.n)£  .> 
open  to  the  publu    li.:>rv"Sin»:  r*n»'ii.s 
may  make  oral  staiementfi  to  uie  licard 
during  the  public  comment  period  or 
may  file  written  statements.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  the  District  Manager  by 
August  11. 1993.  Summary  minutes  will 
be  maintaiired  in  the  District  Office  and 
will  be  available  for  public  inspection 
during  regular  business  houra,  within  30 
days  following  the  meeting.  Copies  will 
be  available  for  the  cost  of  duplication. 

Dated  July  6. 1993. 
Leslie  M.  Cone, 
District  Manager 
(FR  Doc.  93-17081  Filed  7-16-93;  «:45  am] 

BILUMQ  COOE  4)1»-fB-M 

(AZ-040-4210-04] 

Rea'* ,  Action  o'  the  ExchaiT^e  cf 
P:.-D..,;:  ^njjs.  Piiiat  County.  AZ. 

p  jEnc*   Bureau  of  Land  Management 
(BLM),  Safford  District,  AZ.,  Interior. 
action:  Exchange  of  Public  Lands  in 
Final  County,  AZ.,  Case  Number  AZA 
27942. 

SUMMARY:  The  Biirean  of  Land 
Man.igement  proposes  to  exchange 
public  land  in  order  to  achieve  more 
efficient  management  of  other  public 
land  through  coi>so)idations  of^ 
ownership  and  the  acquisition  of  unique 
natural  resources.  The  public  lands 
within  the  following  described  lands  are 
being  considered  for  disposal  via 
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exchange  pursuant  to  section  206  of  the 
Federal  Land  Policv  and  Management 
Act  of  1976.  43  U  S'C   17-!*5- 

Gila  and  Salt  Rivsr  Mendian,  .\ninn« 

T  8  S  ,  R.  11  E 
Sec  1   3-9  14   15,  17-31,  33,  34,  and  35. 

T  9S.R.  11  E 
Sees  1  S-«  l'-21   23-31.33,  34,  and  35. 

T  10  S,R,  11  E 
Sees  4-7  9  10  11.13.14,20,21,28,33. 

and  34 

Compns'.ng  33  ''75  4'  a  ,'•■> 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis.  The  proposed  exchange  is 
consistent  with  the  Bureau's  land  use 

planning  obiectives  Lands  being 
propcsed  for  exchanip  would  be 
conveyed  from  the  L'r..ted  States  subject 
to  all  valid  existing  rights. 

In  accordance  with  the  regulations  at 
43  CFR  2201  (b),  publication  of  this 
notice  sha.l  segregate  the  affected  public 


lands  from  appropriation  under  the 
public  land  and  mining  laws,  subject  to 
valid  existing  nghts,  except  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Art  of 
1976. 

The  segregation  of  the  above- 
descjibed  land  shall  terminate  upon 
issuance  of  a  dooiment  conveying  title 
to  such  lands  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation,  or  two 
years  from  the  date  of  this  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  parties  mav  «  rrrit  comments 
to  the  District  Manager,  Safford  District 
Office,  711  14th  Avenue,  Safford, 
Arizona  85546.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 


action  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 

Interior, 

Dated.  July  8,  199.3 
William  T  Civish. 
District  Manager 

(PR  Dor  93-17021  Filed  7-16-93,  8  45  am; 
BILLING  COOe  4310-33-11 


[UT-94^-4730-04-269Z] 
Filing  of  Plat  of  Survey 

AGENCY:  Bureau  of  Land  Management, 

Utah 

ACTION:  Notice 

SUMMARY:  These  plats  of  survey  of  the 
foHovving  described  land  have  been 
filed  in  the  Utah  State  Office,  Salt  Lake 
City,  Utah: 


3'Oup 

TP. 

Rge. 

Meridian 

Approved 

Tvps 

Sooptef^^ntai  

748            „ 

773                   

2S.  ... 
12  S.  . 

as. ... 

2S.  ... 
8S.  ... 
33  S.  . 

22  S.  . 
19  S.  . 

23  S.  . 

14  N.  . 

15  N.  . 
9  S.  ... 

4E.  ... 
5W.  .. 

21  W. 

22  E.  . 
5W.  .. 
8W.  .. 
19  W. 

1  W.  .. 
1  E.  ... 
19  W. 
19  W. 
19  E.  . 

SLM 
SLM 
SLM 
SLM 
SLM 
SLM 
SLM 
SLM 
SLM 
SLM 
SLM 
SLM 

10/21/92 
10/22/92 
10/22/92 
03-^04/93 
03/04/93 
03A30/93 
04/28/93 
06/01/93 
06/01/93 
06/14/93 
06/14/93 
06/14/93 

Suppief^entai 
Dep  Pesurvey. 

Do 
Supplemental. 

Do 
Dep  Pesu^^ey. 
SuDP'Omenta! 
Dep  Resurvey 

Do 

Do. 

Do 

Do. 

Supptemertal  ^ 

SuDC'^Ti^ntal  

776                 

SuDD's'^ef^tal  

757   _ 

768  - 

736  > 

736  „ 

749        

G  William  Lamb, 

Associate  State  Director. 

[FR  Doc.  93-17004  Filed  7-16-93:  8:45  am) 

BILUNO  COD€  i3i0-OO-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consen;  Dci.e'? 
to  th«  Clean  A^r  A:*  aid  tne 
Substances  Cc^-oi  Ant 


.'suant 

,.».iC 


In  accordance  with  Departmental 
poUcy  at  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  10, 1993,  a  proposed 
consent  decree  in  United  States  v. 
Elliott  DrywaU  and  Asbestos.  Inc.,  Civil 
Action  No.  93-2237-GTV,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Kansas.  The  complaint 
filed  by  the  United  States  sought 
injunctive  relief  and  civil  penalties  for 
violations  by  defendant  Elliott  Drywall 
and  Asbestos,  Inc.  ("Elliott")  of  (1)  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos,  40  CFR  part  61,  subpart  M, 
promulgated  pursuant  to  section  112  of 
the  Clean  Air  Act  ("Act"),  42  U.S.C. 


7412:  and  (2)  the  Asbestos-Containing 
Materials  in  Schools  Rule,  40  CFR  part 
763,  subpart  E  and  the  Toxic  Substances 
Control  Act,  15  U.S.C.  2601  et  seq. 
Elliott's  violations  arise  from  four 
removal  operations  conducted  at  public 
schools  located  in  Kansas  and  Missouri. 
Pursuant  to  the  proposed  Consent 
Decree  agreed  to  by  the  Defendant  and 
EPA,  Elliott  has  agreed  to:  (1)  pay  a  civil 
penalty  in  the  amount  of  $22,000;  (2) 
injunctive  relief;  and  (3)  to  pay 
stipulated  penalties  for  violation  of  the 
terms  of  the  Consent  Decree. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  from  persons 
who  are  not  parties  to  the  action. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Washington,  DC  20530, 
and  should  refer  to  United  States  v. 
Elliott  Drywall  and  Asbestos,  Inc.,  DOJ# 
90-5-2-1-1512. 


The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney  for  the  District  of 
Kansas,  412  Federal  Building,  812  North 
Seventh  Street,  Kansas  City,  Kansas 
66101,  and  at  the  office  of  the  United 
States  Environmental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  75202 
(Attention:  Kent  Johnson,  Assistant 
Regional  Counsel).  A  copy  of  the 
consent  decree  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G 
Street,  NVV..  4th  Floor,  Washington,  DC 
20005.  A  copy  of  the  proposed  Consent 
Decree  can  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  S2  75  (25  cents  per  page 
reproduction  ciiarge)  payable  to  the 
Consent  Decree  Library, 
[nhn  C.  Cruden,  "~ 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-16969  Filed  7-16-93;  8:45  am] 

SILLIMG  CODE  4410-01-M 
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ConMnt  0«cr«e  In  Action  Brought 
Under  th«  Clean  Air  Act 

In  accordance  with  Depa.^rr-iental 
pohcv,  28  CFR  50  7,  notice  :s  hereby 
given  that  a  consent  decree  in  United 
States  V  Global  Inc  ,  et  al.,  Civil  Action 
No,  92-0386-S-En,.  was  lodged  with 
the  United  Stages  Distriri  Court  for  the 
District  of  Idaho  on  June  18,  1993.  This 
Consent  Decree  settles  an  fiction  filed  by 
the  Un'ted  States,  pursi^ant  to  section 
!12  of  the  Clean  Air  Act.  42  U.S.C. 
7412,  against  Global  Inc.,  Jordan- 
Wilcumb  Construction.  Inc.,  and  Allied 
Construction,  Inc. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  to  recover  civil  penalties  from 
and  obtain  injunctive  relief  against  the 
Defendants  for  alleged  xnolations  of  the 
Clean  Air  Act  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos  {"the  asbestos 
KESR.\P")  promulgated  thereunder, 
during  renovation  activities  that  took 
place  at  the  Global  Travel  Office 
Building  (formerly  the  Washington 
Federal  Savings  and  Loan  Building)  in 
Boise.  Idaho,  during  March  1990.  In  this 
settlement,  the  Defendants  will  pay  the 
United  States  a  civil  penalty  of 
$50,000,00.  Also,  any  future  renovation 
and  demolition  operations  conducted  at 
il'.e  Defendants'  facilities  will  be  subject 
to  the  provisions  set  out  in  the  consent 
decree,  as  well  as  to  the  inspection, 
notification,  and  work  practice 
reqiiirpments  of  the  asbestos  NESHAP. 

the  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  pubUcation  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Bo.x  7611  Ben  Franklin  Station. 
Washington,  DC  20044  and  refer  to 
United  States  v  Global  Inc.,  et  a!    DO) 
number  90-5-2-1-1661. 

Copies  of  the  prcpo.sed  Consent 
Decree  may  ba  examined  at  the  Office  of 
the  United  States  Attorney,  District  of 
Idaho,  Room  328  FederalBuilding,  550 
West  Fort  Street,  Boise,  Idaho  83724, 
and  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  the 
Regional  Counsel,  Region  X.  1200  Sixth 
Avenue,  Seattle,  Washington  9R101, 
Copies  of  the  proposed  Consent  Decree 
may  also  be  obtained  from  the  Consent 
Decree  Library,  1120  G  Street,  NW  ,  4th 
Floor.  Washington,  DC  20005,  (202) 
624-0892,  A  copy  of  the  proposed 
Consent  Decree  mav  be  obtained  by  mail 
or  *n  person  from  the  Consent  Decree 
Librarv,  1120  G  Street.  NW    4th  Floor 


Washington,  DC  20005.  When 

requesting  a  copy  of  the  Consent  Decree. 

please  enclose  a  checit  in  the  amount  of 

$5  50  (25  cents  per  page  reproduction 

costs)  payable  to  itie  Consent  Decree 

Library, 

John  C  Cniden. 

Chief,  EnvironmantaJ  Enforcement  Section, 
Envinnment  and  Natural  Besources  Division. 

[FR  Doc.  93-16968  Filed  7-16-93;  8  45  am) 
BlUmO  COOC  4410-01-M 


Antitrust  Division 

Notice  Pursuart  to  th«  National 
Cooperative  Rewarch  Act  of  v?S-i  - 
Belt  Communic&tions  Research,  inc. 

Notice  is  hereby  given  that,  on  May 
25, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  &eq.  ("the  Act"), 
Bell  Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore  and 
VLSI  Technology  Inc.  ("VLSI") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  and  VLSI, 
San  Jose,  CA.  Bellcore  and  VLSI  entered 
into  an  agreement  effective  as  of  April 
7, 1993  to  engage  in  cooperative  studies 
of  the  application  of  advanced  CMOS 
VLSI  technology  to  low-power  wireless 
access  for  Personal  Communications 
Systems  (PCS)  to  better  understand  the 
application  of  this  technology  for 
exchange  and  exchange  access  services, 
including  prototype  fabrication  of 
integrated  circuits  for  the  experimental 
demonstration  of  such  technology. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-16964  Filed  7-16-93;  8:45  am) 
BILUNG  COOE  Mio-ei-u 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
Bell  Communications  Research,  Inc. 

.Notice  is  hereby  given  that,  on  May 
25,  1993,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984,  15  use  4301  et  seq.  ("the  Act"), 
Bell  Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore  and 
T'!f  communications  Laboratories 


("TL")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  hmiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  and  TL, 
Taiwan.  Republic  of  China.  Bellcore  and 
TL  entered  into  an  agreement  effective 
as  of  March  24, 1993  to  engage  in 
cooperative  research  in  the  areas  of 
transceiver  architectures  and  high  speed 
timing/carrier  recovery  techniques  for 
Asymmetric  Digital  Subscriber  Line 
(ADSL)  technologies  to  understand  the 
applications  of  such  technologies  to 
exchange  and  exchange  access  services- 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc,  93-16965  Filed  7-16-93;  8:45  am] 

BILUNO  COOE  4410-01-M 


Not'ce  Pjfbusct  tc  thfi  Kaiiona 
Cooperative  Rese8r::h  h^-q  Prod,.iCtion 
Act  o1  19S.3' — Cc""DOSi'e  M:8le,'^ai8 
Characeniaticn,  inc 

Notice  is  hereby  given  that,  on  June 
15, 1993,  pursuant  to  section  6(a)  of  the 
National  Coopyerative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  Composite  Materials 
Characterization,  Inc.  ("CMC")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
certain  changes.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  CMC  has  admitted  to 
membership  Vought  Aircraft  Company, 
Dallas,  TX.  and  has  transferred 
membership  from  LTV  Aerospace  and 
Defense  Company  to  Loral  Vought 
Systems  Corporation,  Dallas,  TX, 
Additionally,  CMC  has  amended  its 
bylaws  to  allow  the  admission  of 
associate  members. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  CMC.  Membership  in  CMC 
remains  open,  and  CMC  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  18, 1987.  CMC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department    • 
Tiistice  published  a  notice  in  the  i^  ttjt  ral 
K»  Kister  pursuant  to  section  6(b)  of  the 
Act  on  January  15, 1988  (53  FR  1074). 


38386 


Federal  Resister      V.i:    n8   No    nfi  /  Monday,  JuK   1Q    1993  /  Notices 


The  last  notifirjjtion  was  Sled  with 
fne  Deparfment  on  Dect^rr.ber  19. 1988 
\  notice  H'as  published  in  the  Federal 
RegisJBT  pursuant  In  *artinr:  nt>^  o:  t:ie 
Act  of  'anu=in-  l.'i   KiB^  i=i4  FR  1454). 
[naeph  H  Widmar. 

f.rfrnr  n'Ou^wiior,!,.  Antitrust  Divisions. 
(FR  D"^   <»3-tRV>6  Filffd  7-16-93;  6:45  am) 

BILUNQ  CO0€  «<0-<n-ll 


Notic*  Pursiiant  to  th«  National 
Coope<8tiv«  Research  and  Producticr 
Act  of  1M3  R»ckm  &  Cotmen — New 
York  235  Con»Oft4um 

Nu'i'^e  !.s  hf.rphv  jjiven  that,  on  June 
17,  1993.  pur\„ar  t  to  section  6(al  of  the 
National  Cooper;i;r.e  Research  and 
P-oduction  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Reckitt  &  Colman 
Household  Products  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
certain  changes  to  the  New^  York  235 
Consortium  ("Consortium").  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery-  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
Reckitt  k  Colman  announced  the 
removal  of  the  following  parties  from 
the  Consortium:  Drackett  Company; 
RocCorp,  Inc.:  and  Zoe  Chemical  Co.. 
Inc.  Five  Consortium  merahers  have 
rjianged  their  corporate  names  as 
follows:  CSA  Limited.  Inc..  Houston. 
TX.  to  IQ  Products  Company;  Davies- 
Voung  Co..  Maryland  Heights.  MO,  to 
Buckeye  International  Inc.;  Diversey 
Wyandotte  Corporation.  Wyandotte,  MI. 
to  Diversey  Corporation;  ].L.  Prescott 
Co..  South  Holland.  IL.  to  Desoto 
Prescott:  and  Raussel  Environmental 
Health.  Frenchtown.  NJ.  to  Roussel 
Uclaf  Corporation.  Montvale.  NJ.  In 
addition.  Consortium  member  Epic 
Industries  Inc.  has  moved  its  corporate 
headquarters  to  Flainfield.  N'J-  and 
Consortium  member  Mason  Chemical 
has  moved  its  corporate  headquarters  to 
Arbngton  Heights.  IL. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  venture.  Membership  in 
this  Consortium  remains  open,  and  the 
members  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  May  16, 1991,  the  New  York  235 
Consortium  filed  its  original  notification 
pur^'jisn'  <o  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  'hf  Federal  Register  pursuant  to 
secion  8(b)  of  the  Act  on  )une  20. 1991, 
5f.  t  R  23416  The  last  notification  was 
filed  with  the  Department  on  June  18, 


1992.  A  notice  was  published  in  the 

}  tKlnrai  Regisipr  pursuant  to  Section 

6ibj  of  the  Act  on  July  2.  1992,  57  FR 

29539. 

)o«eph  H.  Witlncr, 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  93-16967  Filed  7-16-*93.  8:45  am] 

WLUNG  COOe  «410-«1-*l 


Notice  Pursuant  to  the  National 
Cnc^rF;ti.'3  Rft<te?"'ch  and  Production 
Ac:  of  1991 —Fabric  Softener  Ousts 
Steering  Com.nittee  and  Joint  Venture 

Notice  is  hereby  given  that,  on  June 
23.  1993.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  US.C.  4301 
et  seq.  ("the  Act"),  written  notice  has 
been  filed  by  Witco  Corporation, 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission,  disclosing  a  change  in  the 
membership  of  the  parties  to  the  Fabric 
Softner  Quats  Joint  Venture.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  erf  antitrust 
plarntiffs  to  actual  damages  londer 
specified  circumstances.  Specifically, 
the  change  consists  of  the  acquisition  of 
Sherex  Oieraical  Co..  Inc.  by  Witco 
Corporation.  Dublin,  OH.  No  other 
changes  have  been  made  in  either  the 
membership  or  planned  activities  of  the 
venture. 

Membership  in  the  venture  remains 
open,  and  the  parties  intend  to  file 
additional  wTitten  notification 
disclosing  any  changes  in  membership. 

On  July  29. 1988.  the  venture  filed  its 
original  notification  pursuant  to  section 
6(al  of  the  Act.  The  Department  c? 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  19. 1988.  53  Fed.  Reg. 
31772, 

The  last  notification  was  filed  with 
the  Department  on  June  15. 1992  .\ 
notice  was  published  in  the  Federal 
Register  in  pursuant  to  Section  6(b)  of 
the  Act  on  July  9. 1992.  57  FR  30511, 
Joseph  H.  Widmcn-. 

Director  of  Operations,  Antitrust  Dh-ision. 
{FR  Doc  93-16963  Filed  7-16-93;  8:45  ami 
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NATiCNAL  ARCHIVES  AND  RECORDS 

ADMINISTRATION 

Reroros  Schedules,  Availability  and 

'U;:cj'_ies*  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration.  Office  of  Records 
Administration. 


ACTION:  Notice  of  a\'ai lability  nf 
proposed  rRr;ords  schedules  request  for 
comments 

SUMMARY:  The  National  Archives  and 
Records  Admnistration  (NAR.*k) 
publishes  notice  et  Iwas*  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identif\ 
records  of  sufficiont  value  to  warrent 
preservation  in  the  NatioriBl  Archives  of 
the  United  States.  Schedules  aiso 
authonre  agencies  after  e  sptsrified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (i)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  pencd  for  records  already 
authorized  for  disposal.  NARA  inutes 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
0.4 TES:  Reque,st  for  copies  must  be 
received  in  writing  on  or  before 
September  2, 1993.  Once  the  appraisal 
of  the  records  is  completed.  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  cor^-.ments. 

ADDRESSES:  .^dd^ess  reqiiests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Riicords  Administration, 
Washington.  DC  20408  Requesters  must 
cite  the  control  numtier  assigned  to  each 
schedule  whin  rtiquesfing  a  copy.  The 
control  number  appears  in  the 
parentheses  immodiatwiy  after  the  name 
of  the  rpqiiesting  agpac\' 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  egencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  arcumuihtion,  agency 
records  menage's  prepare  records 
schedules  specif>'ing  wh»n  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  racords  aht-r  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions  These 
compreti»'nsive  srhsdu'es  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  histonreliy  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updute.s  of  previously  approved 
schedules.  Such  schedules  also  mav 
include  records  that  are  desigriated  for 
permanent  retention 

Destruction  of  records  requires  the 
approval  cf  the  Archivist  of  the  United 
States  This  annrovnl  is  Kranted  after  a 


UMI 
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thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  ongin,  the  rights  of  the 
Govprrment  and  of  private  persons 
directly  affected  by  the  Govemrrient's 
activities,  and  historical  or  other  vaiu«^ 

This  public  notice  identifies  the 
Federsl  agencies  and  their  subdivisions 
requesting  dispof;tion  autnonty 
includes  the  control  nu.mber  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

I  Df^partnient  of  State,  B'oreau  of 
Legislative  Affairs  (Nl-59-93-37 
through  40).  Routine  and  facilitative 
records  of  component  Bureau  offices. 

2.  Depaitment  of  Treasury,  Internal 
Revenue  Service  (Nl-58-93-2). 
Administrative  records  relating  to 
Collection,  Taxpayer  Service  and  the 
Problem  Resolution  Program. 

3  Department  of  Treasury,  Internal 
Revenue  Service  (Nl-58-92-3). 
Administrative  records  relating  to  the 
Problem  Resolution  Program. 

4.  Department  of  Treasury,  Office  of 
Thrift  Supervision  (Nl-483-93-2). 
Daily  calendars  and  appointments  books 
of  senior  level  staff. 

5.  Department  of  the  Na\7,  Naval 
Audit  Service  (Nl-NU-93-1).  Routine 
correspondence  relating  to  management 
consulting  services. 

6.  Department  of  the  Nav'y,  Bureau  of 
Naval  Personnel  (Nl-NU-93-7). 
Routine  correspondence.  Confinement 
Case  Files,  end  log  books  maintained  by 
Navy  prisons  and  brigs. 

7.  Etepartment  of  the  Nav)',  Bureau  of 
Naval  Personnel  (Nl-NU-93-6).  Data 
files  maintained  in  the  Staff  Module  of 
Corrections  Management  Information 
System  (CORMIS). 

8  Teimessee  Valley  Authority  (Nl- 
142-93-5).  Credit  card  support 
documents. 

9.  Department  of  State.  Executive 
Secretariat  (Nl-59-93-36).  Reference 
copies  of  Emergency  Action  Plans. 

10  Department  of  State,  Bureau  of 
Oceans  end  International  Environmental 
and  Scientific  Affairs  (Nl-59-93-33). 
Routine  and  facilitative  records  relating 
to  science  and  technology  affairs. 

II  Farm  Credit  Administration  (Nl- 
103-93-1).  Examiner  Commissioning 
Tests. 

12  Panama  Canal  Commission,  Office 
to  the  Secretary  (Nl-185-93-3).  Files  on 
legislation  relating  to  agencies  other 
than  the  Commission. 


11  Office  jf  the  Secretary  of  Defense 

(Ni-sso-yi-i). 

Reference  papers,  extra  copies  of 
reports,  and  transitory  correspondence. 

Dated:  July  13, 1993. 
Trudy  Huskaap  Petanoii, 

Acting  Archivist  of  the  United  States. 

[FR  Doc.  93-17082  Filed  7-16-93;  8:45  am) 

BILUMO  COOe  7S1S-01-II 


NATIONAL  COMMISSION  ON 

AMERICAN  JNCSAN,  ALASKA  NAT:vE 
AND  NATIVE  HAWAIIAN  HOUSi'^G 

Meeting 

AGE  4CY:  The  National  Commission  on 
American  Indian.  Alaska  Native,  and 
Native  Haviraiian  Housing. 

ACTION:  Meeting  notice, 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Commission  on  American  Indian, 
Alaska  Native,  and  Native  Hawaiian 
Housing  announces  the  forthcoming 
meeting  of  the  Commission. 

DA-'ES:  July  28-30,  1993,  9  a.m.  to  5  p.m. 

ADDRESSES:  The  Madison  Hotel,  1177— 
15th  Street,  N'W..  Washington,  DC 
20005,  (202)  862-1600. 

FOR  FbHTHER  INFORM*.-. ON  CGK'ACT: 

Lois  V.  louver,  Aaminisiraiive  Officer, 
(202)  275-0045. 

T"i-pf  !,)'  N!(-e'  If; 
Open. 

\gp!:ifla 

Call  to  Order. 
Roll  Call. 

Chairman's  Message. 
Final  Review  of  Commission 
Activities. 
Committee  Reports. 
Commission  Strategy  Session  on: 

1.  Native  American  Finance 
Authority. 

2.  Programmatic  Changes  to  Indian 
Housing  Programs. 

3.  Final  Recommendations  of  the 
Commission. 

4.  Native  Hawaiian  Housing  Initiative. 
Final  Review  of  Supplemental  Report. 
Final  Comments  of  the  Comm.ission. 

Lois  V.  Toliver, 

Administrative  Officer. 

|FR  Doc.  93-17019Jiled  7-1&-93;  8:45  am] 

eiLLitw  cooe  «<3o-07-m 


NATIONAL  FOUNDAT^ON  ON  THE 

ARTS  AND  THE  HUMANtTlES 

C ha •  ienafe  Ac . B nc e mer  i  Ad''."  ^cv 
Panel.  Meet.pg 

Pursuant  to  section  10(8)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge/Advancement  Advisory  Panel 
(Museum  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  3-4.  1993  from  9  a.m.  to  5:30 
p.m.  This  meeting  will  be  held  in  room 
716,  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  3, 1993  from  9 
a.m.  to  10:15  a.m.  for  introductions. 

The  remaining  portion  of  this  meeting 
from  10:15  a.m.  to  5:30  p.m..  on  August 
3. 1993,  and  from  9  a.m.  to  5:30  p.m.  on 
August  4,  1993,  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  202/682-5439. 

Dated:  July  13, 1993. 
Yvonne  M.  Sabine. 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc.  93-17005  Filed  7-16-93;  8:45  ami 
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Me«tir>gs 

AGENCY:  National  Endowment  for  the 

Hu.Tianities.  NTAH 
ACTION:  .\'ot.',;e  cf  meetings. 

S'JMMARV:  P-.:rsuart  to  Lh«  provisions  of 
•r;s  Ffn^'ra!  .Advisory  Committee  Act 
(Pub.  L  92—1?      as  amended),  notice  is 
hereby  gy.  ai:  uia:  the  following 
meetings  of  the  Humanities  Panel  will 
Se  held  at  the  Old  Post  Office.  1100 
Per.n5>-lvan!a  .^ven■Je,  NW.. 
.Vashi'ngton.  DC  2030^ 
POB  FURTHER  INFORMATTON  COf^TACT; 
7  iwi  C  F. >!.-=:    .-.1'.  ^^'v  Committee 
.Management  O''"."^''  National 
E.'idowment  fo:  L^.e  Humanities, 
Washmgton.  DC  20506;  telephone  202/ 
606-6322  Hearing-impaired  individuals 
ore  advised  that  information  on  this 
matter  may  he  obtained  by  contacting 
the  Endownients  TDD  terminal  on  202/ 
60&-8282. 

S>.P0L£M€>r4R^  WfOPMAT!ON:  The 
pi-Gp>>--'l  rrp^tings  are  for  the  purpose 
of  pan-i  r^ .  :ew,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetmgs  will  consider  information  that 
IS  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Autliority  to 
Close  Advisory  Commit»ee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  {c)(4),  and  (6)  of  section 
552(b)  of  title  5,  United  States  Code. 

1.  i3ate.  August  2, 1993 
Time:  8:30  a.m.  to  5  p.m. 
floom.- 31 5 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
African.  Asian  and  Latin  American 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January.  1994. 

2.  Dafe;  August  2.  1993 
Time.  8:30  a.m.  to  5  p.m. 
Poom.  315 

Frogram:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  African,  Asian  and  Latin 
.\.'nerican  History  and  Studies, 
s.ibmitted  to  the  Division  of  Fellowship 


and  Seminars,  for  projects  beginning 
after  January,  1994. 

3.Derte.AuguBt3,  1993 

Time:  9  a.m.  tt)  5  p.m. 

Room:  430 

Program :  This  meeting  will  review 
Challenge  Grant  applications  in 
Research  programs,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  January  4. 1994. 

4.  Dote:  August  4, 1993 
T)m^:  8:30  a.m.  to  5  p.m. 
floom.  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Philosophy,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
January.  1994. 

5.  Date:  August  4. 1993 
Time:  8:30  a.m.  to  5  p.m. 
Boom:  415 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  American  History. 
Studies  II;  Communication.  Media  and 
Education,  subm.itted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January.  1994. 

6.  Dcrte.  August  5.1993 
Time: 8:30  am.  to  5  p.m. 
i?oom.  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Ind«'pendent  Scholars  applications  in 
Rhetoric.  Communication,  Media. 
Folklore  and  American  Stiidies. 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January.  1994. 

7.  Date:  August  5. 1993 
Time:  8:30  a.m.  to  5  p.m. 
floom:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  American  Literature  and 
Studies,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January,  1994. 

8.  Dafe:  August  5-6,  1993 
Time:  8:30  am.  to  5  p.m. 
floom:  430 

Program:  This  meeting  will  review 
applications  in  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Program.s.  for  projects  beginning  after 
January.  1994. 

9.  Do/e:  August  6,  1993 
Time:  8:30  a.m.  to  5  p.m. 
floom:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  European  History, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January,  1994. 

10.  Date:  August  6, 1993 
Time:  8:30  a.m.  to  5  p.m. 


F'-rn  415 

PrnoTQ'fT  "Villi,  mE*etjng  VNiil  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  app:ic.atir)T.s  in 
Philosophy,  subminei  ^o  the  Division  of 
Fellowships  and  Siemmars,  for  projects 
beginning  after  January,  1994. 

n   Date:  August  9,  1993 

Time:  8:30  am  to  5  p  t--. 

Poom:  315 

Program:  This  neetir.g  will  review 
Fellowships  for  College  Tpachers  and 
Independent  Sch:)lars  apphcations  in 
Sociology,  Psychology  and  Education, 
submitted  to  the  Division  cf 
Fellowships  a.nd  Seminars  for  projects 
beginning  after  January,  1994. 

12.  Dofe:  August  9,  1993 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teariiers  and 
Independent  Scholars  applications  in 
.American  Literature,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January. 
1994. 

13.  Dofe:  AugJSt  16.  1993 
Time:  8:30  a.m.  to  5  p.m. 
floo.m:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Comparative  Literature; 
Germanic,  Slavic.  Asian  Language  and 
Literatures;  and  Linguistics,  submitted 
to  the  Division  of  Fellowships  and 
Seminars  Programs,  for  projects 
beginning  after  January.  1994. 

14.  Dafe:  August  16.  1993 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
American  History  II,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January, 
1994. 

15.  Date:  August  17.  1993 
Time:  8:30  a.m.  to  5  p.m. 
floom:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Political  Science;  Lau 
and  Jurisprudence,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January. 
1994. 

16.  Date:  August  17.  1993 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415 

Program.:  This  meeting  will  re\'iew 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
Music,  Theater,  and  Film,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
January.  1994. 

17.  Date:  August  18. 1993 
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f;-ifi"-   -!  ••  s 


Pp-  q;  7."^  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Religious  Studies, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January,  1994. 

18.  Date:  August  18.  1993 

Time:  8:30  a.m.  to  5  p.m. 

floojn.  415 

Proerom.- This  meeting  will  review 
Fello\^shi;  <!  f  •  College  Teachers  and 
Indepenc.e   •  S  briars  applications  in 
Classical  a:.  :  M  'ct'  h\  Studies, 
submitted  to  •"»»  IV  .  sion  of 
Fellowships  and  Seminars,  for  projects 
beginning  af^er  January,  1994. 

19.  Date:  August  19. 1993 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
Political,  Law,  and  Economics, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January,  1994. 
Oavid  r.  }  .vher. 

Advisory  Committee  Management  Officer. 
(FR  Dfv-  P?-iRaAi  Filed  7-16-93;  8:45  am] 


NATIONAL  INSTITUTE  P0«  LiTERACY 

'CFDA  NO,  M  25'] 

Appiicauoo  '.0'  ^<ew  Award  'or 
Establishment  of  t^e  National  Cer-'^r 
for  Aduit  Literacy  and  Learning 
DisabHttie*  for  Fiscal  Year  1993; 
Grants  AvailabiHty;  Notice:  Ccrreclic" 

In  notice  document  93-16147,  which 
announced  application  packages  for 
Establishment  of  the  National  Center  for 
Adult  Literacy  and  Learning 
Disabilitie"?,  bpi?inning  on  page  36782  in 
the  issue  of  Th  .."sday,  July  8, 1993  make 
the  following  correction:  On  page 
36783,  in  the  third  column,  delete  the 
entire  section  entitled  "NIFL  Advisory 
Committee." 

Da'-  1  '-'v  !3.  1993. 
Lilian  5.  Uofka, 

Acting  Interim  Director.  National  Institute  for 

Literacy. 

IFRDoc  ^j   >  ^-4  Filed  7-16-93:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

('"'•^o^atiy*  Weaponry,  inc., 
AiOoauerq-_e,  NM;  Establ'shr^^rt  of 
Atorr.'C  Safety  ana  Licensing  Boara 

Pursuant  to  delegation  by  the 
Commission  dated  December  29.  1972, 

published  in  the  Fwipral  Rp°istrr,  37  FR 
28710  (1972).  anc  S3  -       --.  -        \  2.702, 
2.714,  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceedings. 

Innovativ-e  Weaponry,  Inc., 
Albuquerque,  New  Mexico, 
Byproduct  Material  License  No.  30- 
23697-OlE,  EA  93-067 

This  Board  is  being  established 
pursuant  to  the  request  by  Innovative 
Weaponry,  Inc.,  the  Licensee,  for  a 
hearing  regarding  an  Order  issued  by 
the  Director,  Office  of  Enforcement, 
dated  June  18. 1993.  entitled  "Order 
Modifying  License  (Effective 
Immediately)"  (58  FR  34598-99.  June 
28. 1993).  The  order  barred  distribution 
and  directed  recall  of  certain  gunsights 
identified  in  a  1993  confirmatory  action 
letter  and  directed  the  Licensee  to 
satisfy  specified  reporting  requirements 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

Ivan  W.  Smith.  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555 

Dr.  Charles  N.  Kelber.  Atomic  Safety 
and  Licensing  Board  Panel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555 

Dr.  Jerry  R.  iGine.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 

Issued  at  Bethesda,  Maryland,  this  12th 
dayofjyly  1993. 
B.  Paul  Cotter,  Jr.. 

Chief  Administrative  Judge.  Atomic  Safety 

and  Licensing  Board  Panel. 

[FR  Doc.  93-17062  Filed  7-16-93;  8:45  ami 
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)uiy  13, 19S3. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(l)(B]  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  seciuities: 

Levitz  Furniture  Incotporated 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10964) 
US.  Home  Corporation 
CJass  B  WarranU  (expiring  6/21/981  No  Par 
Value  (File  No.  7-10965) 

These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  3, 1993. 
written  data,  views  and  arguments 
concerning  the  above- referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  apphcation 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  93-17001  Filed  7-16-93;  8  45  am] 
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The  above  named  national  securities 
exchange  has  filed  applications  uith  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
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for  unlisted  trading  privileges  in  the 
following  securities 

Allegheny  Ludlum  Corp. 
Common  stoci,  $10  Par  Value  (File  No.  7- 
10957) 
Ek  Chor  China  Motorc\'cle  Co.,  Ltd. 
Common  s'ock,  S.lo'Par  Value  (File  No.  7- 
10^58) 
International  Business  Machines  Corp. 
Depository  Shares  (representing  V<i  of 
Series  A  7>/j%  Preferred)  (File  No.  7- 
10959) 
National  Steel  Corp. 
Class  B  Common  stock,  $.01  Par  Value 
(File  No.  7-10960) 
Republic  New  York  Corp. 
Common  stock,  $5. 00  Par  Value  (File  No. 
7-10961) 
Sonat  Offshore  Drilling.  Inc. 
Common  stock,  $01  Par  Value  (File No.  7- 
10962) 
YPF  Sociedat  Anonima 
American  Depository  Receipts 
(representing  Class  D  Shares)  Par  Value 
PS.  1  (File  No,  7-10963) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  3, 1993, 
>T:tten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
'ATitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  N\V.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
;he  application  if  it  finds,  based  upon 
ail  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  apphcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority 
lonathan  G  K^r;, 

FR  D<  <    51-T'0O2  Filed  7-1S-93,  8:45  am] 
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Selt-Reguiatory  Organizations;  The 
Cptiont  Clearing  Corp,;  Notice  of 
Filing  of  a  Propot«d  Rul«  Change 
Relating  to  the  laauanca,  Clearance, 
and  Settlement  of  Quarterly  Expiration 
Optlona  Proposed  for  Trading  on  the 
New  York  Stock  Exchange 

[R«leMC  Nq.  34-32606.  Fiie  No.  SR-OCC- 
93-08] 

July  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  notice  is  hereby  given  that  o.n 
May  14,  1993.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-OCC-93-08)  as 
described  in  Items  1, 11,  and  HI  below, 
which  Items  have  been  prepared 
primarily  by  OCC.  a  self-regulatory 
organization  ("SRO").  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulatorv  Organization's 
Statement  (if  the  lenns  of  .Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
accommodate  the  issuance,  clearance, 
and  settlement  of  a  version  of  Quarterly 
Index  Expiration  Options  ("QIX")  being 
proposed  for  trading  on  the  New  York 
Stock  Exchange  ("NYSE"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  has  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements, 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Fule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  accommodate  the  issuance, 
clearance,  and  settlement  of  a  version  of 
QIX  being  proposed  for  trading  on  the 
NYSE, 

1.  Background 

On  November  6. 1992.  the 
Commission  approved  an  OCC  rule 
filing  to  accommodate  the  issuance, 
clearance,  and  settlement  of  QIX  traded 
on  the  Chicago  Board  Options  Exchange 
("CBOE")  and  the  American  Stock 
Exchange  ("AMEX").^  QIX  are  stocic 
index  options  that  have  an  expiration 
date  different  from  the  expiration  date 
for  conventional  stock  index  options. 
Conventional  stock  index  options  expire 
on  the  Saturday  following  the  third 
Friday  of  the  month.  In  contrast,  the 


QIX  currently  traded  on  the  CBOE  and 

the  AMEX  expire  on  the  first  business 
day  following  the  end  of  a  calendar 
quarter.  The  currently  traded  QLX 
product  has  an  exercise  settlement  \'alue 
that  is  based  on  the  closing  value  of  the 
corresponding  index  on  the  business 
day  prior  to  expiration 

to  accorr.modate  the  QIX  product 
currently  traded  on  the  AMEX  and  the 
CBOE,  modifications  were  made  to 
OCC's  By-Laws.  First,  the  definition  of 
"expiration  date"  for  index  options  in 
OCC's  Bv-l.^ws  was  modified  to  allow 
for  products  wi*h  flexibie  or  varying 
expiration  dates.i  Second,  a  definition 
of  QIX  was  added.*  Finally,  certain 
technical  chanees  were  made  to  OCC 
rules. 

2  Proposed  Amendment 

On  January  13,  1993,  the  NYSE  filed 
with  the  Comimission  a  proposed  rule 
change  to  list  a  new  version  of  the  QLX 
product. 5  The  QIX  product  pmpcsed  bv 
NYSE  differs  m  two  ways  from  the  QIX 
product  currently  traded  on  the  CBOE 
and  the  Amex,  First,  the  proposed  QLX 
will  expire  on  the  secnr.d  business  day 
following  the  end  of  each  calendar 
quarter  rather  than  on  the  first  business 
day,  Second,  the  exercise  settlement 
value  for  the  proposed  QLX  will  be 
based  on  the  opening  value  of  the 
corresponding  index  on  the  first 
business  day  following  the  end  of  a 
calendar  quarter  rather  than  on  the 
closing  value  on  the  business  day  prior 
to  expiration. 

QIX  currently  are  defined  as  index 
option  contracts  having  an  expiration 
date  on  the  first  business  day  of  the 
month  foliowing  the  end  of  a  calendar 
quarter. 8  Because  the  QIX  product 
proposed  for  trading  on  the  NYSE  will 
expire  on  the  second  busme.ss  day 
following  the  end  of  a  calendar  quarter, 
this  rule  proposal  will  amend  the 
definition  of  QDC  set  forth  in  OCC's  By- 
Laws, ^  to  include  the  expiration  dates  of 
both  versions  of  the  QIX  product. 

Secondly,  language  will  be  deleted 
from  subsection  (a)  of  section  18 
(Certain  Delays)  of  Article  VI  (Clearance 
of  Exchange  transactions)  of  OCC's  By- 
Laws  to  make  that  Section  applicable  to 
QIX  and  to  all  options  that  expire  on  a 
business  day.  Article  VI,  Section  18(a) 
provides  that  if  OCC  is  for  any  reason 
unable  to  make  available  on  an 
expiration  date  any  Preliminary 


'  15  U.S.C  78s(b)(l)  (1988). 

J  Securities  Exchange  Act  Release  No.  31418 
(November  6,  1992).  57  FR  54435  {File  No.  SR- 
OCC-92-271  (order  approving  proposed  rule 
change). 


J  OCC  Bv  Laws.  .\n.  XVn  (Index  OpUons). 
§1,E(3). 

<OCC  ByUws.  ,\rt  XVTl  ^  1  Q(l). 

'  Secunties  Exchar.ge  .Act  Reloase  No  32048 
(March  25,  1993),  58  FR  15895  IFile  No  SR-NYS&- 
93-04]  (notice  of  proposed  rule  changej. 

"W. 

'Id. 
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txercise  Report  or  any  Final  Exercise 
Report  prior  to  the  applicable  rut-rff 
times,  OCC  shall  make  available  the 
df  iayed  report  as  soon  as  practicahie 
thereafter  or  in  its  discretion  may  riefer 
making  available  the  delayed  n  :-  rt 
unt:!  the  calendar  day  irnmpdinte'y 
following  such  expiration  d.^ip.  Tr.e  last 
sentence  of  section  18(a)  prcMdf'  rha? 
s-:b<;pc1ions  (a\  fb),  and  (c)  cf  section  18, 
wh^ch  all  relate  to  delayed  reports,  shall 
not  apply  to  option  contraas  expiring 
en  3  business  day  in  accordance  with 
Rjle  806  [Expirat.cn  Dale  Exercise 
Procedxire  for  Business  Day  Expiration). 
OCC.  hov.evcr.  believes  that  section  18 
should  be  appiii^ble  to  options  expiring 
on  9  business  day  in  tne  event  that  s 
computer  melfunction  or  other 
unforeseeable  event  presents  OCC  from 
making  reports  svaiiabie  yn  :  \:;  the 
applicable  cat-cff  times  Ai  .  .'riiirgiv 
OCC  proposes  to  delete  the  last  sentence 
rf  Article  VI,  se'Jlion  18(a)  I  his  charge 
v/::-  inadvertently  orriitted  from  the 
t-ri'i^er  rule  filings  on  QIX  and  Flexible 
Lx^hantje  ("PlI'.'X")  optmns  * 

Tt.e  changes  made  to  OCC's  Rules  to 
accommodate  the  QDC  product  currently 
traded  on  the  CBOE  and  the  Amex  also 
Alii  accommodate  the  proposed  QIX 
product  Expiration  day  processing 
pmredures  wil'  he  the  s^me  for  ail  QIX 
products.  Spec^'ficaiiy.  holders  cf  QIX 
may  exercise  their  QIX  positions  by 
v.-idnririg  an  exprrrise  notice  to  OCC  m 
v  cordance  w:'h  the  tiTie  frames 
established  in  OCC  Pules  80i[al  and 
806,  through  Ru!a  1804fbjil),  or  have 
their  QIX  positions  exercised  in 
rirrordance  wiih  the  expn:ise-by- 
e\  rep 'ion  procedure  set  forth  in  OCC 
Riie  1804fh)(2)  « 

OCC  believt>s  that  the  proposed  rule 

c  hange  is  consistent  with  the  purposes 
a"d  requirements  of  section  17A  of  the 
Art  10  because  it  provides  for  the 
prompt  and  accurate  clearance  snd 
setllement  of  another  version  of  the  QIX 
product  and  because  it  pro\ides  for  the 
safeguarding  cf  related  securities  and 
f-inds  in  OCC's  custody  or  control.  OCC 
hplir'ves  that  the  proposed  rjle  change 
■^»:!r>blishes  a  framework  in  which 
existing,  reliable  OCC  systems,  rules, 
and  procedures  will  govern  the 
processing  of  the  new  QIX  product. 


"  For  a  disc;.»s;an  of  Fi.EX  opUou.  tee  Securitiu 
r-ichange  Act  Reiaase  No  31912  (February  23, 

;39'J).  "ieFR  lie79fFi!e  Sio  SR-OCC-92-331 
•:der  appmv.ng  Fl£X  option  proposaj). 
"For  a  detaiJed  descnpt;"r  ■,;   ■  v  ':'X  niircise- 
by-excertiOE  procedure,  ref.-:  t^.  >i*r\.".:ies 
t  <charge  A- !  Release  Nc   .< M  :  ft  supnt  note  2. 
-.0  15  IVSC  78q-1  .'19R*.,, 


B.  SHO's  Statervpnt  en  Burden  on 
Competition 

OCC  believes  that  the  proposed  rule 
change  will  not  impose  any  burden  on 
competition. 

C.  SRO's  Statement  on  Comments  on 
the  Proposed  Rule  Change  Received 
from  Members,  Participants  or  Others 

OCC  has  not  solicited  or  received  any 

comments  on  the  rrrposed  rule  change. 

ITT  Date  nf  Fffe<.tjvenes«  of  the 
Proposed  Rule  (Thanse  and  Tirmn;^.  fur 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period; 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  Hnds 
such  loiigH.r  p..    ,:  ■    be  appropriate 
and  publishes  .is  reasons  for  so  finding 
or  (ii)  as  to  such  period  that  the  SRO 
consents,  the  Commission  will:        , 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 

whether  tho  r'cposed  rule  change 
shouiLl  i.'H  (.:.>? pproved. 

!\'  Siiiiritdtinn  of  Comments 

Interested  persons  are  invited  to 
s,:h!T:  J  writ'c-n  c::.'a,  V:'ws.  and 
u:g^;TiLr.:s  coiicrn.r.g  UiC  foregoing. 
Persons  making  written  submissions 
should  fiie  six  copies  thereof  with  the 
Secretan,  Sec-intes  and  Exchange 
Commissi  j.i.  h'v  F.th  S'reet. NW., 
Washington .  DC  2   "  4  'i  Copies  of  the 
submission,  all  s .  s.  c 
amendments,  al:  wt,!! 
with  respect  to  ::.e  prr 
change  tliat  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  ina:  .Ta)  ee  withheld  from  the 
1  .:'•■]:.  ordance  with  the 

;  .'  \;siurs  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-93-08  and 
should  be  submitted  by  August  9, 1993. 

For  the  Coaimission  by  the  Division  of 
Market  Regi'lation.  pursuant  to  delegated 
authority.  *> 
[FR  Do-  93-16998  Filed  7-16-93;  8:45  am) 
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SeH- Regulatory  OrgartizBtk>n* 

Appiicetions  tor  UnMst«<j  Tradtng 

P^ivieges   OpportuTilty  for  H«anr>fl 
P^'iRdelphta  Stock  Exchange,  Inc 

luly  13, 1993. 

The  above  named  national  securities 
exchange  has  filed  Applications  with  the 
Securities  and  Exi  luii^f  Commission 
("Commission")  pursuant  to  section 
12(f}91)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12M  theretmder 
for  unhsted  trading  privileges  in  the 
following  securities: 

Levitz  Furniture  Incorporated  Common 
Slock.  $.01  Par  Value  (File  No.  7- 
10951) 

Merry  Land  and  Investment  Company 
$1.75  Preferred  Stock  (File  No.  7- 
10952) 

Calprop  Corporation  Common  Stock.  No 
Par  Value  (File  No.  7-10953) 

Milwaukee  Land  Compienv  Common 
Stock.  $.30  Par  Value  (File  No.  7- 
10954) 

Elf  Overseas  Limited  7Vb  Pc  Guaranteed 
Preference  Shares  Series  B  (File  No. 
7-10955) 

Storage  Equities.  Inc.  8.25  Conv. 
Preferred  Stodc  (File  No.  7-10956) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidaled  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  3, 1993. 
vxTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  93-17000d  7-16-93.  8:45  am] 
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Issuer  DsOstIng;  Appiicstlon  To 
Withdraw  From  Listing  and 
Registration;  (CSS  Industries,  Inc., 
Common  Stock,  $.10  Par  Value)  File 
No. 1-2661 

July  13. 1993. 

CSS  Industries,  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission'  ).  pursuant  to  section 
12(d)  of  the  Serur:t:es  Exchange  Act  of 
1934  CAct")  and  ru'e  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
hsting  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex.  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
fading  on  the  NYSE  at  the  opening  of 
business  on  June  29. 1993  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  co.mmon  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  ?.ny  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stock. 

Any  interested  person  may,  on  or 
before  Augus*  3,  1993,  submit  by  letter 
tD  ths  Sec.'etar.-  of  the  Securities  and 
Exchar.ge  Commission,  450  Fifth  Street. 
N'W..  Washington,  DC  20549,  facts 
bearing  upcn  whether  the  application 
has  been  mide  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Com.mission  determines  to  order  a 
hearing  on  the  matter. 

For  'he  Cotrjr.issior. ,  bv  the  Division  of 
Market  Reyaldiion,  pumiant  to  delegated 

author.  TV 

)on>thaii  G  Katz, 

Secretary 

(FR  Doc.  93-16999  Filed  7-16-93;  8;45  am] 


[R*tM»e  No   IC-19567;  812-8433] 


Canada  Life  Inaurance  Company  o( 
N«w  York,  et  al. 

July  12.  1993. 

AGENCY:  Secimties  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemptions  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Canada  Life  Insurance 
Company  of  New  York  ("Canada  Life"), 
Canada  Life  Insurance  Company  of  New 
York  Variable  Annuity  Account  2  [the 
"Variable  Account"),  and  Canada  Life  of 
America  Financial  Services,  Inc. 
("CLAFS"). 

RELEVANT  ACT  SECTIONS :  Order  requested 
under  section  6(cJ  of  the  Act  from 
sections  26(a)(2)  and  27(c)(2). 
SUMMARY  OF  APPLICATION:  AppUcantS 
seek  an  order  to  permit  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Variable  Account, 
which  funds  individual  flexible 
premium  variable  deferred  annuity 
contracts. 

FlUNQ  DATE:  The  application  was  filed 
on  June  10, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission,  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  end  the  issues  contested, 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  SEC,  4"0  Fifth 
Strw"   NW.,  Washington,  DC  20549. 
Applicants,  c/o  D.  Allen  Loney.  Canada 
Life  Insurance  Company  of  New  York, 
500  Mamaroneck  Avenue,  Harrison, 
New  York  10528. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  Christopher  Sprague,  Senior  Counsel, 
at  (202)  504-2802,  or  Michael  V  Wiblo. 
Special  Counsel,  at  (202)  272-2060. 
Offica  of  Insurance  Products,  Division  of 
Investment  Manag°mpnt. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


APPLICANT'S  REPRESENTATIONS: 

1  Canada  Life,  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
the  Sta»e  of  New  York  on  June  7,  1971. 
is  principally  engaged  in  issuing 
annuity  and  life  insurance  policies  in 
the  State  of  New  York.  Canada  Life  is  a 
wholly  owned  subsidiary  of  The  Canada 
Life  .^5su^ance  Company,  a  Canadian 
life  insurance  company 

2.  On  February  25,  1993,  the  Variable 
Account  was  established  by  Canada  Life 
as  a  sepa.'ate  account  under  the  laws  of 
the  State  of  New  York  to  support  the 
individual  flexible  premium  variable 
deferred  annuity  contracts  (the 
"Policies").  The  Variable  .Account  is  a 
unit  investment  trust  registered  under 
the  Act.  The  assets  of  the  Variable 
Account  will  be  owmed  by  Canada  Life, 
but  will  be  held  separateiv  from  the 
other  assets  of  Canada  Life  and  will  not 
be  chargeable  with  iiabiliues  incurred  in 
any  other  business  operation  of  Canada 
Life  (except  to  the  extent  that  assets  in 
the  Variable  Account  exceed  the 
reserves  and  other  liabilities  of  the 
Variable  Account).  The  income,  capital 
gains,  and  capital  losses  incurred  on  the 
assets  of  the  Variable  Account  will  be 
credited  to  or  charged  against  the  assets 
of  the  Variable  Account,  without  regard 
to  the  income,  capital  gains,  or  capital 
losses  arising  out  of  any  other  business 
that  Canada  Life  may  cp.nduct.  The 
Variable  .Account  m.eets  the  definition  of 
a  "separate  account"  set  forth  in  Rule  0- 
1(e)  under  the  Act, 

3.  The  Variable  Account  will  invest  in 
shares  of  one  or  m.ore  of  the  invesrm.ent 
portfolios  of  Seligm.an  Portfolios.  Inc. 
(the  "Fund"),  which  is  registered  with 
the  Commission  as  a  diversirled,  open- 
end  management  mvest.ment  company 
consisting  of  several  series  The  Variable 
Account  will  have  a  number  of 
subaccounts,  each  of  which  will  invest 
solely  in  shares  of  a  specific 
corresponding  series  of  the  Fund. 

4.  cL\FS  will  serve  as  the  principal 
undervN'riter  of  the  Policies,  CLAFS  is 
registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer, 
and  IS  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

5.  The  Policies  may  be  purchased  on 
a  non-tax  qualified  basis  or  they  may  be 
purchased  and  used  in  connection  with 
qualified  retirement  plans  or  individual 
retirem.ent  accounts  ("IRAs")  that 


qualify  for  favorable  federal  income  tax 
treatment.  The  Policies  currently  m.ay  be 
purchased  with  an  initial  premium 
payment  of  at  least  $5,000,  or  $2,000  if 
a  Policy  is  being  purchased  and  used  m 
connection  with  an  IRA.  Under  certain 
circumstances,  Canada  Life  may  accept 
an  initial  premium  payment  of  less  than 
$2,000  under  a  Policy  being  purchased 
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end  used  in  connection  witn  an  IR.\ 
Subsequent  premium  payments  must  h*? 
at  least  $1,000,  Different  premium 
payment  requiremonts  apply  if  the 


prem.ium  is  submitted  pursi 


ant  to  a  pre- 


authonzed  check  agreement.  The  owiier 
of  a  Policy  ("Policy  Owmer")  can 
allocate  net  premiums  to  one  or  more 
subaccounts  of  the  Variable  Account,  or 
to  Canada  Life's  general  account. 

6  The  Poliry  provides  for  a  series  of 
annuity  payments  beginning  on  the 
annuity  date.  The  Policy  Owner  may 
se'ect  from  several  payment  options,  ell 
of  which  are  fixed  options  that  provide 
ff,.r  pavTnenfs  out  of  Canada  Life's 
general  account 

7.  In  the  event  that  Cai.ada  Life 
recei%'es  due  proof  of  death  of  the  last 
sun  iving  annuitant  before  the  annuity 
date,  a  death  benefit  is  payable.  If 
Canada  Life  receives  due  proof  of  death 
during  the  first  seven  policy  years,  the 
death  benefit  is  the  greater  of  (a)  the 
prem:iums  paid,  less  any  partial 
uithdrawals,  contingent  deferred  sales 
charges,  and  any  incurred  taxes;  or  (b) 
the  policy  value  on  the  date  Canada  Life 
receives  such  due  proof.  If  Canada  Life 
receives  due  proof  of  death  after  the  first 
seven  policy  years,  the  death  benefit  is 
the  greatest  of:  (a)  Item  "a"  above;  or  (b) 
item  "b"  above:  or  (c)  the  policy  value 

at  the  end  of  tho  seven  policy  year 
period  preceding  the  date  Canada  Life 
receives  such  due  proof,  adjusted  for 
any  of  the  following  items  that  occur 
after  such  last  seven  policy  year  period; 
(:j  ,A.ny  partial  withdrawals,  including 
applicable  contingent  deferred  sales 
( harges;  (ii)  any  incurred  taxes;  and  (iii) 
any  premiums  paid. 

8.  Canada  Life  will  deduct  an  annual 
administration  fee  of  $36  each  poHcy 

\  ear.  This  fee  will  be  deducted  from  the 
pol.cy  value  at  the  end  of  each  policy 
year  prior  to  the  annuity  date  (and  upon 
a  full  surrender  on  any  date  other  than 
a  policy  anniversary)  to  compensate 
Canada  Life  for  administrative  ser\'ices 
that  it  provides  to  Policy  Owners. 
Applicants  represent  that  this  fee  will 
bo  deducted  in  reliance  on  Rule  26a-l 
under  the  Act,  and  will  represent 
reimbursement  only  for  administration 
costs  expected  to  be  incurred  over  the 
life  of  the  Policies.  The  annual 
administration  fee  is  guaranteed  not  to 
increase  for  the  duration  of  the  Policy, 
and  Canada  Life  neither  expects  nor 
intends  to  make  a  profit  from  this  fee. 

9.  Canada  Life  also  will  deduct  a  daily 
administration  fee  equal  to  an  effective 
annua!  rate  of  0  35%  of  the  value  of  the 
assets  in  the  Variable  Accotmt.  This  fee 
will  be  deducted  in  reliance  on  Rule 
26a-l  under  the  Act,  and  represents 
roimbursem:ent  only  for  administrative 

c  ^sts  expected  to  be  incurred  over  the 


life  of  the  Policies  This  daily 
administration  fee  is  guaranteed  not  to 
increase  for  the  duration  of  the  Policies, 
and  Canada  Life  neither  expects  nor 
intends  to  make  a  profit  from  this  fee. 

10  Canada  Life  does  not  deduct  sales 
charges  at  the  time  premiums  are  paid. 
However,  withm  the  first  seven  policy 
years  after  a  premium  has  been  paid,  a 
f  Ii'  t intent  deferred  sales  charge 
{"Q,],SC  ')  IS  imposed  on  any  full 
surrender  or  partial  withdrawal  of 
polirv  value  attributable  to  such 
;  rem  urn  For  purposes  of  determining 
i.v!."'i;''-  t::p  CDSC  will  be  imposed  and 
•.'.e  u-T.o  .r;'  o'tne  i.narge,  premiums  are 
deemed  to  be  withdrawn  in  the  order  in 
which  tliey  were  received  by  Canada 
Life.  The  maximum  CDSC  is  6%  for 
withdrawals  of  premiums  that  were 
paid  fewer  than  two  years  previously, 
and  the  applicable  percentage  declines 
for  premiums  that  were  paid  earlier.  In 
addition,  at  the  time  of  the  first  partial 
withdrawal  during  a  policy  year,  ten 
percent  of  premiums  that  would 
otherwise  be  subject  to  a  CDSC  upon 
withdrawal  may  be  withdrawn  without 
imposition  of  any  CDSC,  provided  that 
the  systematic  withdrawal  privilege 
available  under  the  Policy  has  not  been 
elected. 

11.  Canada  Life  does  not  anticipate 
that  the  CDSC  will  generate  sufficient 
funds  to  pay  the  costs  of  distributing  the 
Policies.  If  this  charge  is  insufficient  to 
cover  the  distribution  expenses,  the 
deficiency  will  be  met  from  Canada 
Life's  general  account  funds,  including 
amounts  derived  from  the  charge  for 
mortality  and  expense  risks. 

12.  No  premium  tax  is  currently 
payable  under  New  York  law.  Canada 
Life  reserves  the  right  to  deduct  any 
premium  taxes  payable  in  respect  of 
future  premiums  in  the  event  New  York 
law  should  change.  Although  no  charges 
are  currently  made  for  federal,  state,  or 
local  taxes,  Canada  Life  reserves  the 
right  to  charge,  or  provide  for,  any  other 
taxes  levied  by  any  governmental  entity, 

13.  Under  Canada  Life's  current 
pohcy,  which  it  reserves  the  right  to 
change,  Canada  Life  will  impose  no 
charge  for  the  first  fifteen  transfers  in 
each  pohcy  year,  and  will  impose  a  $25 
charge  for  the  sixteenth  and  each 
subsequent  transfer  request  made  by  the 
Pohcy  Owner  during  a  single  policy 
year.  Canada  Life  guarantees  that  any 
future  transfer  policy  will  provide  at 
least  four  free  transfers  under  the 
Policies  during  each  policy  year. 

14.  Canada  Life  seeks  to  impose  a 
daily  charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Policies.  This 
charge  is  equal  to  an  effective  annual 
rate  of  1.25%  of  the  value  of  the  net 


assets  in  the  Variable  Account.  Of  that 
amount,  approximately  0.75%  is 
attributable  to  mortality  risks,  and 
approximately  0.50%  is  attributable  to 
expense  risks.  Canada  Life  guarantees 
that  this  charge  will  never  increase. 

15.  The  mortality  risk  borne  by 
Canada  Life  arises  from  (a)  its 
contractual  obligation  to  make  annuity 
payments  (determined  in  accordance 
with  the  annuity  tables  and  other 
provisions  contained  in  the  Policy) 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  may  hve;  and 
(b)  its  guarantee  to  pay  the  death  benefit 
provided  under  the  Policy.  The  expense 
risk  assumed  by  Canada  Life  is  the  risk 
that  Canada  Life's  actual  administrative 
costs  will  exceed  the  amounts  recovered 
through  the  daily  and  annual 
administration  fees. 

16.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  actual 
costs  and  assumed  risks,  the  loss  will 
fall  on  Canada  Life.  Conversely,  if  the 
charge  is  more  than  sufficient  to  cover 
costs,  any  excess  will  be  profit  to 
Canada  Life.  Canada  Life  currently 
anticipates  making  a  profit  from  this 
charge. 


tP5, 


.tGA.,    ANALYSIS: 


i.  AppiiL-uiiis  rtrqutfsi  an  exemption 
from  Sections  26(a)(2)  and  27(c)(2)  of 
the  Act  to  the  extent  any  relief  is 
necessary  to  deduct  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Variable  Account.  Sections 
26(a)(2)(C)  and  27(c)(2),  as  herein 
pertinent,  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  trustee  or 
custodian  and  held  under  arrangements 
which  prohibit  any  payment  to  the 
depositor  or  principal  underwriter 
except  a  fee,  not  exceeding  such 
reasonable  amounts  as  the  Commission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

2.  Applicants  submit  that  Canada  Life 
is  entitled  to  reasonable  compensation 
for  its  assumption  of  mortaUty  and 
expense  risks.  Applicants  represent  that 
the  charge  of  1.25%  under  the  Policies 
made  for  mortality  and  expense  risks  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  The  mortahty 
and  expense  risk  charge  is  a  reasonable 
charge  to  compensate  Canada  Life  for 
the  risks  that  (a)  annuitants  under  the 
Policies  will  live  longer  as  a  group  than 
has  been  anticipated  in  setting  the 
annuity  rates  guaranteed  in  the  Policies; 
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(b)  Um  policy  value  will  b«  less  than  the 
death  bimefit:  and  (c)  administrative 
expenses  will  be  greater  than  amounts 
derived  from  the  administration  fees. 

3.  Canada  Life  further  represents  that 
the  charge  of  1.25%  for  mortality  and 
expense  risks  is  within  the  renf  e  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  Canada 
Life's  analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  suti; 
factors  as  current  charge  levels,  the 
existence  of  charge  level  guarar.tees.  snci 
guaranteed  annuity  rates.  Canada  Life 
wrlll  maintain  at  its  administrative 
offices,  and  make  available  to  tiie 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  ar.«Iyze<i  in 
the  course  of,  and  the  methodo.ogy  and 
results  of,  its  comparative  survey. 

4.  Applicants  acknowledge  that  'he 
CDSC  may  be  insufficient  to  cove?  ill 
costs  relating  to  the  distribution  of  he 
Policies.  Applicants  also  acknowk  ige 
that  if  a  profit  is  reahzed  from  the 
mortality  and  expense  risk  chargfl  ai!  cr 
a  portion  of  such  profit  may  be  v:c  .ed 
by  the  Commission  as  being  offsei  ny 
distribution  expenses  not  reimbur»>5d  by 
the  CDSC  Canada  Life  has  conclu>  ed 
that  there  is  a  reasonable  Likelihoo  1  that 
the  proposed  distribution  financ  n  ; 
arrangements  will  benefit  the  Varii.bie 
Account  and  Policy  Owners.  The  biisis 
for  such  conclusion  is  set  forth  in  « 
memorandum  which  will  be  maint  jintni 
by  Canada  Life  at  its  administrative 
offices  and  will  be  made  available  '  o  the 
Commission. 

5.  Canada  Life  also  represents  thot  the 
Variable  Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
companies  adopt  a  plan  under  Rule 
12b-l  to  finance  distribution  experses, 
to  have  a  board  of  directors  (or  trustees), 
a  majority  of  whom  are  not  interest 'd 
persons  of  the  company,  formulate  and 
approve  any  plan  under  Rule  12b- 1 

COMCUNIOM:  Applicants  assert  that,  for 
the  reasons  set  forth  above,  the 
requested  exemptions  from  sections 
26(aK2)  and  27(cK2)  to  deduct  a 
mortality  and  expense  risk  charge  under 
the  Policies  meet  the  standards  in 
section  6(c)  of  the  Act.  Applicants  assert 
that  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 


UMI 


For  the  CommiMion.  by  the  DivlsioD  of 
Invettmonf  Management,  umier  delegated 
authonry 
Mutant  U.  McFariand. 

Depatv  Secretary 

!FR  Doc  93-1 7003  Filed  T-1 6-93.  8  45  ami 

BILUNO  OOOC  WlO-tl-*! 


SMALL  BUSINESS  AOMINiSTRATION 

United  Financial  Resourcaa  Corp. 

[Licenee  No.  07/07-0067] 

Filing  of  an  Application  for  an 
Exemption  Under  Regulation  107.903 
Governing  Conflicts  of  Interest 

Notu:8  IS  hereby  given  that  United 
F;aanciai  ReRourt;es  Corp.  (the 
Licen'.eei,  7401  '  F"  Street.  Omaha. 
Nebraska  68127,  a  Federal  Licensee 
vmder  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act),  has 
filed  an  application  with  the  US  S.Tiall 
D'.isiness  Administration  (SB.\} 
p.irsdant  to  §10'  903rb)of  the 
Kegulations  governing  small  business 
investment  companies  (13  CFR 
107.903(b)  (199,1ij  for  an  exemption 
from  the  provisions  of  the  dted 
Regulations. 

S'jbiect  to  SB.\  approval,  the  Licensee 

propos«^s  to  provide  funds  to  an 
a.ssociate.  .\mes  Avenue  Corporation  d/ 
b  a  Phil's  Foodway  (.*imes),  3030  Ames 
.A.  venue  Omaha.  Nebraska  68111,  to  be 

u3»>d  fnr  working  capital 

The  proposed  financing  is  brought 
wvhm  the  pu^v^ew  of  §  lQ7.9C3(b)  of 
the  Regulations  because  \(r.  Phil 
Morrison  is  a  director  or  the  Licensee's 
parent  Lnited-A.G.  Cooperative.  Inc. 
;UAG!  which  owns  100%  of  the 
Licensee,  and  is  also  an  owner  of  Ames. 

Notice  15  hereby  given  that  any 
interested  person  may,  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
•rtT'.tten  comments  on  the  proposed 
transactions  to  the  Associate 
.\riministrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
S\V  ,  Washington,  DC  20416, 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Omaha,  Nebraska 

(Catalog  of  Federal  Domastic  Assistanca 
Program  No  59.011,  Smail  Business 
Invps^ent  Companips) 

Dated  luiy  13,  1993. 
VVtvn*  S.  Forao, 

Associate  Administrator  for  Inveitment 
(PR  I>)c.  93- 1 701 3  Filed  ;-16-93.  «.45  ami 
BiLUMO  cooc  aoa-oi-M 


DEPARTMENT  OF  STATE 

Bureau  of  InteHigenoe  and  Reeearch 

[PwMie  Notice  1830] 

Discretionary  Grant  Programs: 
Application  Notice  Establishing 
Closing  Date  For  Transmittal  of  Certain 
Fiscsi  Year  1994  Applications 

The  Department  of  State  invites 
applications  from  national  organizations 
with  interest  and  expertise  in 
conducting  research  and  training  to 
serve  as  intermediaries  administering 
national  competitive  programs 
concerning  the  nations  of  Eastern 
Europe  and  the  new  states  of  the  former 
Soviet  Union  under  the  Soviet-Eastern 
European  Research  and  Training  Act  of 
1983.  The  grants  will  be  awarded 
through  an  open,  national  competition 
among  applicant  organizations. 

Authority  for  this  program,  called  the 
Russian.  Eurasian  and  East  European 
Research  and  Training  Program,  is 
contained  in  the  Soviet-Eastern 
European  Research  and  Training  Act  of 
1983.  The  program  was  formerly  called 
the  Soviet-Eastern  European  Research 
and  Training  Program. 

Summary 

The  purpose  of  this  application  notice 
is  to  inform  potential  applicant 
organizations  of  fiscal  and 
programmatic  information  and  closing 
dates  for  transmittal  of  applications  for 
awards  in  Fiscal  Year  1994  under  a 
program  administered  by  the 
Department  of  State. 

Organization  of  Notice: 

This  notice  contains  three  parts.  Part 
I  lists  the  closing  date  covered  by  this 
notice.  Part  11  consists  of  a  statement  of 
purpose  and  priorities  of  the  program. 
Part  in  provides  the  fiscal  data  for  the 
program. 

Parti 

Closing  Date  for  Transmittal  of 

Applications 

An  application  for  an  award  must  be 
mailed  or  hand-delivered  by  October  1. 

1993. 

Applications  Delivered  by  Mail 

An  apphcation  sent  by  mail  must  be 
addressed  to  Kenneth  E.  Roberts, 
Executive  Director,  Russian,  Eurasian 
and  East  European  Studies  Advisory 
Committee,  Suite  404,  Box  19, 1250 
23rd  Street.  NW..  Washington,  DC 
20037-1164, 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 
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(1)  A  legibly  dated  US  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  witli  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  center 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Department  of  State 

If  an  application  is  sent  through  the 
US.  Postal  Service,  the  Department  of 
State  does  not  accept  either  of  tiie 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (21  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Senice. 

An  applicant  should  note  that  the 
US  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
ralymg  on  this  method,  an  applicant 
should  check  with  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail.  Late 
applications  will  not  be  considered  and 
will  be  returned  to  the  applicant. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  Kenneth  E,  Roberts. 
Executive  Director,  Russian,  Eurasian 
and  East  European  Studies  Advisory 
Committee.  Suite  404.  12.50  23rd  Street, 
\'"\V  ,  Washington.  DC 

The  Russian,  Eurasian  and  East 
European  Studies  Advisory  Committee 
staff  will  accept  hand-delivered 
applications  between  9  am,  and  4  p.m. 
(EDT)  daily,  except  Saturdays,  Sundays, 
and  Federal  holidays, 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4  00  p.m.  on 
the  closing  date, 

Pari  II 

P.vgrom  Information 

In  the  Soviet-Eastern  European 
Research  and  Training  Act  of  1983  the 
Congress  declared  that  independently 
verified  factual  knowledge  about  the 
countries  of  that  area  is  "of  utmost 
importance  for  the  national  security  of 
the  United  States,  for  the  furtherance  of 
our  national  interests  m  the  conduct  of 
foreign  relations,  and  for  the  prudent 
management  of  our  domestic  affairs." 
Congress  also  declared  that  the 
development  and  maintenance  of  such 
knowledge  and  expert.ise  "depends 
upon  the  national  capability  for 
advanced  research  by  highly  trained  and 
experienced  specialists,  available  for 
service  in  and  out  of  Government  "  The 
.'\ct  authorizes  the  Secretary  of  Statt-  to 
provide  financial  support  for  advanced 
research,  training  and  other  related 
functions  on  the  countries  of  the  region. 

The  full  purpose  of  the  Act  and  the 
eligibilitj'  requirements  are  set  forth  in 


Public  Law  98-164.  title  Mil,  q-  stat 
1047-,=i0,  The  countries  include 
.Mbania,  Armenia.  .Azerbaijan,  Belarus, 
Bulgaria.  Czech  Republic.  Estonia, 
Cktorgia,  the  former  German  Democratic 
Republic,  Hungarv'.  Kazakhstan,  Kyrgyz 
Republic.  Latvia.  Lithuania,  Moldova, 
Poland.  Romania,  Russia,  Slovakia, 
Tajikistan,  Turkmenistan,  Ukraine, 
Uzbekistan,  and  the  former  Yugoslavia, 
including  Bosnia  and  Herzegovina, 
Slovenia.  Croatia,  Serbia,  Montenegro, 
and  Macedonia 

The  Act  establishes  an  Advisory 
Committee  to  recorrimend  grant  policies 
and  recipients  The  Secretary  of  State, 
after  consultation  with  the  Advisory 
Committee,  approves  policies  and 
maxes  final  determination  on  awards. 

Applications  for  funding  under  the 
-Act  are  invited  from  organizations 
prepared  to  conduct  competitive 
programs  in  Lhe  fields  of  Russian. 
Eurasian  and  East  European  and  related 
studies.  Applying  organizations  or 
institutions  should  have  the  capability 
to  conduct  competitive  award  programs 
that  are  national  in  scope.  Programs  of 
this  nature  are  those  that  make  awards 
which  are  based  upon  an  open, 
nationwide  competition,  incorporating 
peer  group  review  mechanisms. 
Individual  end-users  of  these  funds — 
those  to  whom  the  applicant 
organizations  or  institutions  propose  to 
make  awards— must  be  at  the  graduate 
or  post-doctoral  levels,  and  must  have 
demonstrated  a  likely  career 
commitment  to  the  Russian,  Eurasian 
and  East  European  fields. 

Applications  sought  in  this 
competition  among  organizations  or 
institutions  are  those  that  would 
contribute  to  the  development  of  a 
stable,  long-term,  national  program  of 
tmclassified,  advanced  research  and 
training  on  the  nations  of  Eastern 
Europe  end  the  new  states  of  the  former 
Soviet  Union  by  proposing: 

(1)  National  programs  which  award 
contracts  or  grants  to  American 
institutions  of  higher  education  or  not- 
for-profit  corporations  in  support  of 
post-doctoral  or  equivalent  level 
research  projects,  such  contracts  or 
grants  to  contain  shared -cost  provisions; 

(2)  National  programs  whicn  offer 
graduate,  post-doctoral  and  teaching 
fellowships  for  advanced  training  in 
Russian,  Eurasian  and  East  European 
and  related  studies,  including  training 
in  the  languages  of  the  region,  with  such 
training  to  be  conducted,  on  a  shared- 
cost  basis,  at  American  institutions  of 
higher  education; 

(.3)  National  programs  which  provide 
fellowships  and  other  support  for 
Am.erican  specialists  enabhng  them  to 
conduct  advanced  research  in  the  field 


of  Russian,  Eurasian  and  Last  European 
and  related  studies;  and  those  which 
facilitate  research  collaboration  between 
Government  and  private  specialist  in 
these  fields; 

(4)  National  programs  which  provide 
advanced  training  and  research  on  a 
reciprocal  basis  in  the  nations  of  Eastern 
Europe  and  the  new  states  of  the  former 
Soviet  Union  by  facilitating  access  for 
American  specialities  to  research 
facilities  and  resources  in  those 
countries; 

(5)  National  programs  which  facilitate 
public  dissemination  of  research 
methods,  data  and  findings;  and  those 
which  propose  to  strengthen  the 
national  capability  for  advanced 
research  or  training  on  the  nations  of 
Eastern  Europe  and  the  new  states  of  the 
former  Soviet  Union  in  ways  not 
specified  above. 

Note:  The  Advisory  Committee  will  not 
consider  applications  from  individuals  to 
further  their  own  training  or  research,  or 
from  institutions  or  organizations  whose 
proposals  are  not  for  competitive  award 
programs  that  are  national  in  scope  as 
defined  above.  Support  for  specific  activities 
will  be  guided  by  the  following  policies: 

— Pubhcitions.  Title  Vm  funds  should 
not  be  used  to  subsidize  journals, 
newsletters  and  other  periodical 
publicaticns  except  in  special 
circumstances,  in  which  cases  the 
funds  should  be  supplied  through 
peer-review  organizations  with 
national  competitive  programs. 

— Conferences.  Proposals  for 
conferences,  like  those  for  research 
projects  and  training  programs, 
should  be  assessed  according  to  their 
relative  contribution  to  the 
advancement  of  knowledge  and  to  the 
professional  development  of  cadres  in 
the  fields.  Therefore,  requests  for 
conference  funding  should  be 
directed  to  one  or  more  of  the 
National  peer-review  organizations 
receiving  Title  VIII  funds,  with 
proposed  conferences  being  evaluated 
competitively  against  research, 
fellowship  or  other  proposals  for 
achieving  the  purposes  of  the  grant. 

— Library  Activities.  Title  Vni  funds 
may  be  used  for  certain  library 
activities  which  clearly  strengthen 
research  and  training  in  Russian, 
Eurasian  and  East  European  studies 
and  benefit  the  fields  as  a  whole. 
Such  programs  must  make  awards 
based  upon  open,  nationwide 
competition,  incorporating  peer  group 
review  mechanisms.  Title  VIII  funds 
may  not  be  used  for  activities  such  as 
modernization,  acquisition,  or 
preservation.  Modest,  cost-effective 
proposals  to  facilitate  research,  by 
eliminating  serious  cataloging 
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backJogs  or  otherwise  imprc  .  '.rg 
act3es9  to  resaarch  ma'.enals  •>^•lil  l>r 
considered  for  funding 
^Language  Support.  The  Adv  so'^ 

CommitTee  enrourages  atten'.ion  to  the 
non-Ru-Ssian  Langijages  of  tb--  nt-w 
states  of  the  former  Soviet  L    ion  arm 
the  less  cornmoniy  taught  la  ijijtsjts 
of  the  East  European  countnt*'; 
Support  provided  for  Russia?. 
lar.guage  instruct lon/study  rorrr.aliy 
will  be  only  for  advanced  le*  el.  AM 
applicants  proposing  tc  o^fe:  language 
instruction  ar^  encouraatd  \n  apply  to 
a  national  program  a.?  d»<cn  *h-,  -.hove 
which  has  apprupnate  peer  g'cup 
review  r'«chanism^ 
— Gerrrin  DBinocratic  Republic. 
Funding  for  re^arrh  en  the  former 
German  EVmorrenc  Rf^publicis 
limited  to  projects  selected  by 
national  organizations  through  a 
compp*  t:v9  prjcess  which  address 
ei'hw  exri-isivelv  the  commanist 
expenence  of  the  GDP.  or  which 
extend  irtn  the  prnofi  of 
reunifii-a'ion.  as  long  as  the  research 
reiales  to  \}',.e  transition  experiences  of 
ciner  countries  m  ihe  region  covered 
by  the  Russian,  Eu.-as.an  and  East 
European  Research  ar.."i  Training 
Pro  gram 
— Suppo-t  for  Non-.^mericans.  The 
purpose  of  the  Russian.  Eurasian  and 
East  European  Research  and  Training 
Program  is  to  build  and  sustain  U.S. 
expense  en  the  region  Therefore,  the 
Adv!sor\-  Comnuttjie  has  determined 
that  highest  priority  for  support 
should  always  go  to  Arneric£n 
;!>pecialists  (i  e.,  U.S.  citizens  or 
permanent  residents).  Support  for 
such  activities  as  long-tenn  research 
fellowships,  i.e.,  nine  months  or 
longer,  should  be  restricted  solely  to 
American  scholars.  Support  for  short- 
term  activities  also  should  be 
restricted  to  Americar.s,  except  in 
special  instances  wht^re  the 
panicipation  of  a  non-AmericAn 
scholar  nas  clear  and  demonstrable 
her.efits  to  the  American  scholarly 
community  In  such  special  instances, 
the  applicant  must  be  prepared  to 
ju<;*if\'  the  expenditure. 
In  making  its  reco.-nrnendaLions.  the 
Cumm.it'ee  wiil  seek  to  encourage  a 
coherent,  long-term,  and  stable  effort 
directed  toward  developing  and 
r-.aintaini.'ig  a  national  rapabihty  in 
R.issian   Eurasian  and  F.ast  European 
studies  Program  proposals  can  be  for 
the  conduct  of  any  of  tr.p  hjnrtions 
enumerated,  but  in  ma/ing  I'.s 
recomm.pndation*.  t.*ie  Committee  will 
be  concemeci  tc  dev?icp  a  balanced 
national  effort  which,  over  the  hfe  of  the 
Act.  will  ensure  ener.'inn  lo  a:i  the 


countries  of  the  area.  Title  VIII 
legislation  requires  and  this 
annotincement  indicates  under  Program 
Information  of  tnis  sertion  that  m 
certain  case*  grant*"*  organiaatioi.s  must 
include sbarad-ccst  provisions  m  their 
arrangements  with  end  .^sers  Co-^t- 
sharing  is  encouraged  whenever  feasible 
in  all  programs. 

Fd-*  in 

Available  Funds 

Awards  are  contingent  upon  the 
availabibty  of  funding.  Funding  may  be 
available  at  the  level  of  approximately 
$10  million,  but  this  will  not  be  known 
until  legislative  action  is  complete.  In 
Fiscal  Year  1993,  the  Congress 
appropriated  to  the  Title  VIH  program 
S4.961  million  to  the  State  budget  and 
S5.0  million  to  ths  Agency  for 
Litemational  Development  budget. 

The  Department  legally  cannot 
commit  funds  that  may  be  appropriated 
In  subsequent  fiscal  years  Thus  multi- 
year  projects  cannot  receive  assured 
funding  unlssa  such  funding  is  suppheu 
out  of  a  single  year's  appropriation. 
Generally,  grant  agreements  will  permit 
the  expenditure  from  a  particular  year's 
grant  to  be  made  up  to  three  years  from 
the  grant's  effective  date. 

Applications 

Applications  must  be  prepared  and 
submitted  in  20  copies  in  the  form  of  a 
statement,  the  narrative  part  of  whirii 
should  not  exceed  20  double-spaced 
pages.  This  must  be  accompanied  by  a 
one  page  executive  summary,  a  budget. 
and  vitae  of  professional  staff  Proposers 
niay  append  other  information  they 
consider  essential,  althovgh  bulky 
submissions  are  discouraged  and  run 
the  risk  of  not  being  reviewed  fully. 

All  applicants  should  provide 
detailed  information  about  their  plans 
for  peer  evaluation  and  review 
procedures  and  estimates  of  tlie  types 
and  amounts  of  anticipated  awards 

Applicants  who  ha\b  receivwd  a  Title 
Vin  grant  in  the  previous  com.pi?tition 
should  provide  detailed  inform.a'icn  on 
the  peer  evaluation  and  review 
procedures  followed,  and  awa.'^ds  made 
including,  where  applicable,  names/ 
affiliations  of  recipients,  and  amounts 
and  t)'pes  of  awards.  If  an  applicant  aLso 
received  Title  VIII  support  prior  to  last 
year,  a  summary  of  those  awards  should 
be  included. 

Descriptions  of  all  competitive  award 
programs  should  specify  both  past  and 
anticipated  applicant-to-award  ra'ios. 

Procedures  for  evaluating  and 
selecting  applicants  to  receive  awards 
should  be  describtrd  m  detail  Pr-jposals 
involving  language  instruction  programs 


should  provide  for  those  programs 

supported  in  the  past  year  information 
on  the  criteria  for  evaluation,  including 
levels  of  instruction,  degrees  of 
intensiveness,  facilities,  methods  for 
measuring  language  proficiency 
(including  pre-  and  post-testing). 
inst.-uctors'  qualifications,  and  budget 
information  showing  estimated  costs  per 
student 

A  description  of  affirmative  action 
policies  and  practices  must  be  included 
in  the  application 

Applicants  should  include 
certifications  of  compliance  with  the 
provisions  of  (1)  The  Draa-Free 
Workplace  Act  (Pub  L.  100-690),  in 
accordance  with  ,^ppendix  C  of  22  CTR 
137.  subpart  F.  and  (2)  section  319  of 
'he  Departm.ent  of  the  Interior  and 
Related  Agencies  Appropriations  .^c1 
(("■ub.  L.  101-121),  in  accordance  with 
Appendix  A  of  22  CF'R  138,  New 
Restrictions  on  Lobbying  Artivities. 

Budget 

Applicants  should  farnil. arize 
themselves  with  0MB  Circular  A-110, 
"Grants  and  Agreements  with 
Institutions  of  Higher  Education  .  .  . 
Uniform  .administrative  Requirements." 
and  OMD  Circular  A-1 33,  "Audits  of 
Institutions  of  Higher  Learning  and 
Otlier  Noii-Prof.t  Institutions"  and 
indicatri  or  provide  the  following 
information: 

(1)  Whether  the  organization  fal's 
under  OMD  Circular  No  A-21,  "Cost 
Principles  for  Education  Institutions." 
or  OMB  Circular  No,  A-122,  "Cost 
Priiiciples  for  Nonprofit  Organizetiocs;" 

(2)  A  detailed  program  budget 
indicating  direct  expenses  by  protram 
element,  indirect  costs,  and  the  total 
amount  requested  NB  Indirt^ct  costs  are 
limited  to  10  percent  of  total  direct 
program  costs  Applicants  who  are 
requesting  Title  VIII  funds  to 
supplement  a  program  h.'.vmg  other 
sources  of  support  should  submit  a 
current  budget  for  the  total  program  end 
an  estimated  future  budget  for  it 
showing  how  specific  lines  in  the 
budget  would  be  affected  by  the 
allocation  of  requested  Title  VIII  gran! 
fands.  Other  funding  sources  end 
amounts,  when  known,  should  be 
identified; 

(3)  The  applicant's  cost-sharing 
p.'oposal.  if  applicable,  containing 
appropriate  details  and  cross  references 
to  the  requested  budget; 

-4)  The  organization's  most  recent 
audit  report  (the  most  recent  U.S. 
Government  audit  report  if  available) 
and  the  name,  address  and  point  of 
contact  of  the  audit  agency. 
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All  payy:,t'n*s  w-ill  be  made  to  grant 
recipients  through  the  Department  of 
State  by  wire  transfers. 

Technical  Review 

Trie  Russian.  Eurasian  and  East 
r  -r  ppH-   Studies  Advisory  Committee 
.\ ; '.'.  ^\-i'. i.dXe  applications  on  the  basis 
of  the  following  criteria: 

(1)  Responsiveness  to  the  substantive 
pro\'isions  set  forth  above  in  Part  11, 
Program  Information  (40  points); 

(2)  The  professional  qualifications  of 
the  applicant's  key  personnel  and  their 
-xperience  conducting  national 
competitive  award  programs  of  the  type 
ire  applicant  proposes  in  the  Russian, 
Eurasian  and  East  European  fields  (30 
points);  and 

(3J  Budget  presentation  and  cost 
effectiveness  (30  points). 

Further  Information 

For  further  information,  contact 
Kenneth  E.  Roberts,  Executive  Director. 
Russian,  Eurasian  and  East  European 
Studies  Advisory  Committee,  Suite  404. 
Box  19.  1250  23rd  Street,  NW.. 
Washington.  DC  20037-1164. 
Telephone:  (202)  736-9060  or  736- 
9039. 

Dated:  July  7. 1993. 

c  \t:cutn-e  Director,  Russian,  Eurasian  and 
East  European  Studies  Advisory  Committee. 
'FR  Doc.  93-16974  Filed  7-16-93;  8:45  ami 

aiLUNG  CODE  4710-33^ 

B^.-cfiu  of  Po:itic.ai-Mii'.a"y  Af1i»i-s 


or  otherwise  "  i:  "sfer  defense  articles  or 
defense  services  to  Guatemala  are  being 
reviewed  on  a  case-by-case  basis  in 
accordance  with  sections  2,  38,  and  42 
of  the  Arms  Export  Control  Act. 
EFFECm'E  DATE:  Immedjfite. 
foa  f'.,;?'Ht^  '.NFORMA'^iC*.  CON 'ACT; 
Litan  A.  Rogers,  Uffice  of  Uelense  Trade 
Policy,  Bureau  of  Political-Military 
Affairs.  Department  of  State  (202-647- 

S'^.poLtMES''t-"v  \hi"0'-MA->OH:  Effective 
immediately,  ii  is  the  policy  of  the  U.S 
Government  to  review  all  licenses  and 
approvals  authorizing  the  export  or 
other  transfer  of  defense  articles  or 
defense  services  to  Guatemala, 
including  the  armed  forces  of 
Guatemala,  on  a  case-by-case  basis. 

The  licenses  and  approvals  subject  to 
this  policy  include  manufacturing 
licenses,  technical  assistance 
agreements,  technical  data,  and 
commercial  military  exports  of  any  kind 
involving  Guatemala  subject  to  the 
Arms  Export  Control  Act. 

This  ac'ion  has  been  taken  pursuant 
to  sections  2.  38,  and  42  of  the  Arms 
Export  Control  Act  (22  US  C.  2778. 
2791)  and  §  128.7  of  the  ITAR  in 
furtherance  of  the  foreign  policy  of  the 
United  States. 

Dated:  lu'y  8.  1993. 
Robert  L  Gailucci. 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs,  Department  of  State. 
(FR  Doc.  93-16975  Filed  7-16-93;  8:45  ami 
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AGEhtCT:  reaeral  Transit  Administration 
(FTA),  DOT. 


SUMMARY:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1993,  PubHc  Law 
102-338,  contains  a  provision  requiring 
the  Federal  Transit  Administration 
(FTA)  to  publish  an  announcement  in 
the  Federal  Register  every  30  days  of 
grants  obligated  pursuant  to  sections  3 
and  9  of  the  Federal  Transit  Act,  as 
amended.  The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

roRFUfTTHCTWFORWi.      .i   COHTACTt 

Janet  LvTin  Sahaj.  ' ^..  ..^.-source 

Management  and  State  Programs 
Division,  Office  of  Capital  and  Formula 
Assistance,  Department  of 
Transportation,  Federal  Transit 
Administration,  Office  of  Grants 
Management.  400  Seventh  Street.  SW.. 
room  9305,  Washington,  DC  20590, 
(202) 366-2053. 

SUPPLEMENTARY  MFORMATIOfi:  The 

section  3  program  provides  capital 
assistance  to  eligible  recipients  in  three 
categories:  Fixed  guideway 
modernization,  construction  of  new 
fixed  guideway  systems  and  extensions, 
and  bus  purchases  and  construction  of 
bus  related  facilities.  The  section  9 
program  apportions  funds  on  a  formula 
basis  to  pnnide  capital  and  operating 
assistance  in  urbanized  areas.  Section  9 
grants  reported  may  include  flexible 
funds  transferred  from  the  Federal 
Highway  Administration  to  the  FTA  for 
use  in  transit  projects  in  urbanized 
areas.  These  flexible  funds  are 
authorized  under  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  to  be  used  for  highway  or 
transit  purposes.  Pursuant  to  the  statute 
FTA  reports  the  following  grant 
information. 


Section  3  Grants 


Transit  property 


'  V  arxi  c  vnn  3<  San  Frarwisco-PubBc  Utilities  Commission.  San  Frandsco-Oakland,  CA 
"   »<,n  at  A, or.,  A/co  Cotorado 

M«-OD<X"tar  Oacs  ''.ir'  :•  A^^^ncy,  Miaml-Hia'eah.  FL 

wetropotita^  Dads  "■^r<''  a  \^.".cy,  Miami-Hialaah,  FL 

Meti'opc'j'ia'^  DaG«  "''-a'-s'  i^^-—,   Miami-Hialeah,  FL  


Msrropc!(^an  Dad»>  Tra-s  •  *. 


Mtami-Hialeah.  FL 


K^ass  "transit  AcJr-.i:  :s-'ation,  Maryland 

C.^y  o*  Ra;e'gh.  RaieigT:   '<■ 

New  Vfxv  Motropci'tan  Ta'  sco  "aricr  AuttXKity,  New  Yorlc,  NY-Northeastern  NJ 

*.as5au  County.  New  yq'>    \-  •- '-^ -i^j-'sm  NJ  „ 

Rogue  Va'iey  Trari;t  Dist''\. ■   Me::*-",:  ■:;3       _ 

'  C^>j'tty  Vstropoirta'-  'a-  s: ,  "as  r-  Dsti^:  o<  Oregon.  PotJar>d-Vafy»uver,  OR-WA  .... 
^■">a  "^'ansfvj'^atic'-  Atn-i.x.^y  of  Uor'.^'  :  f'-a'  Pennsylvania.  Pennsytvania 


Grant  No. 


CA-03-0401-00 
CO-03-0051-00 
FL-03-01 28-00 
FL-03-01 30-00 
FL-03-01 34-00 
FL-03-01 37-00 
MD-03-0065- 

01 
NG-03-002&-00 
NY-03-02e3-00 
NY-OS-0288-00 
OR-Oa-0042-00 
OR-03-0043-01 
PA-03-0 198-02 


Grant 
amourrt 


$14.357.2e7 

1,070.976 

1.377.968 

3.338,660 

11jS44,433 

60,000 

21.899.796 

311,000 

15.775.788 

7.729.004 

2,033.»^ 

67.490.000 

92,000 


OtHigation 
date 


06/2S/93 
06.^4/93 
06/24/93 
06/24/93 
06'24/93 
06/25/93 
06/25/93 

0624/93 
06^04/93 
06/24/93 
06/2S«J 
06/25/93 
06/25/93 
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Section  3  Grants— Continued 


Transit  property 


Grant  Nc, 


Pennsytvaria  State  University  State  CoUege,  PA 

Ci?y  0*  Ei  Paso-SuT  Metro,  El  =aso,  TX-NM 

Fairfax  Coorty,  Was^l^g!■o^   DC-MD-VA  


PA-03-<,23S-00 
TX-03-0 160-00 
VA-03-OO40-O2 


Grant 

amount 


560  000 
5,647.200 
7,647  648 


Obligation 

date 


06.'2S'93 
0€/'24.'93 
06/24.'93 


Section  9  Grants 


Trarwit  property 


Municipairty  o<  Ancforage   Anc^c^age,  AK  

City  of  Huntsville  Huntsv'e   A^       

City  o<  Mortgomery — MontgoTTery  Area  ^-ansit  System,  Montgomery,  AL  

Mobile  Transrt  Auttx>nty   MoCile   A,.  

Birmngham — Jef1erso«i  County  T-arsjt  Auttx)rity,  Birmlr>gham,  AL 

Tuscaioosa  Coonfy  Parting  arxj  ''ansit  Authority,  Tuscatoosa,  AL  

Cry  0*  P*x)enix.  Phoenix  AZ    

cry  of  Chico — Ch«x)  Area  T'ansit,  Chico.  CA  

City  of  Merced  Mef'cecl  CA 

Monterey  Coonfy  S«asKJe- Monterey  CA  

Sacramento  Regior^al  Tra-^si'  Dist^ct,  Sacrarrwnto,  CA 

SonoTTa  Coonty  Transit.  Sa,'~'La  °osa  CA 

Sout^em  California  Papid  Trarsit  D'st"ct.  Los  Angeles.  CA  

City  of  Torrance,  Los  Ange.es  CA  „ 

City  of  Napa,  Napa  CA  

City  of  Fairfleld  Fairfieio  CA  

City  of  Lagur«  Beach.  Los  *-tgeies.  CA  

City  of  Comrrierce,  Los  Angeies  CA  

City  and  County  of  Sar  P'arcisco — PuWic  Utilities  Commission,  San  FranciscoOaklarKi, 

CA 

Regtcnai  Transportaton  Dis'^ct,  Denver,  CO  

City  of  Greeiey  Greeiey  CO    

Greater  Hartfortj  Transt  Distnct  Harttord-Middtetown,  CT  

Middletown  Transit  District,  MiOdletown,  CT     

Delaware  Transportatxy  Autrvonty   De  a^are    

Escambia  County  Board  of  Comr^iss c^ers  Pensacola,  FL 

Okaloosa  County  Board  o*  Coon\  Co^r^i&s-oners,  Fort  Walton  Beach,  FL  

Metrooo<ttar  Dade  Transit  Ager^y  Miami-H.aieah,  FL  

HiHsborougn  Area  Pegior.aJ  Transit  Authority,  Tampa-St.  Potersburg-Clear*»ater,  FL 

St  Lucie  County  Metroooi'tan  P'annmg  Organization,  Fort  Pierce,  FL 

Pa!m  Beacr  Co  Bd  of  Conmss  one-s — Palm  Beach  Co  Transit  Auttwrlty,  West  Palm  Bch- 

Boca  Paton-Deiray  Ben   FL 

Brevard  County  Commissioriers — Scace  Coast  Area  Transit,  Melboume-PaJm  Bay,  FL 

Laiteiand  Area  Mass  "^ranst  DistJ^ct   ^aneland,  FL 

Pinellas  Suncoasi  T'ansit  Ai..t!xinr<   3!  Petersburg,  FL  

Cobb  County  Department  o*  Transporat;  y-   Atlanta,  GA  

Metropolitan  Atlanta  Rapid  T'arsit  A^rx^^^'y  Atlanta,  GA  

Metropolitan  Atlanta  Rapid  Transit  Aut^-:/r■^/  Atianta,  GA  

Gwinnett  County  Departrr^ent  of  Planning  artd  DevekDpment,  Atlanta,  GA  

Georgia  Dept,  of  T^ansc<3ria;ior> — Office  of  intermodal  Progranrw,  Georgia  

City  of  Augusta,  Augusta.  QA-SC  

ConsoWatod  Government  o*  (CoiLmbus,  Columbus,  GA-AL 

City  of  Bettendorf  Davenp-Dri-Roci^  'siandMoiine  lA-IL  

Des  Moines  Metropoiitan  Transit  AuTorty  Des  Moines,  lA 

Idaho  Transpcriatjon  Departrre'-t.  i-iaro  ^alls,  10  

City  of  Pocatelto  PocateHo  'D        

Greater  Peoria  Mass  T-ansit  Distrct,  Peoria,  IL 

Topeica  Metropolitan  Transit  Autrvonty,  Topeka,  KS 

Transit  Authorty  of  River  C:V^  Louisville,  KY-IN  „ 

City  of  Ashland.  Huntington- Asn.a.nd   WV-KY-OH  

Ci*y  of  Henderson  Transit  EvarsviHe    N-KY  

Transrt  Auttxinty  of  LeKtrgtoo-Fa.ette  Urban  County  Government,  Lexirtgton-Fayette,  KY  ... 

City  of  Ower^st)oro,  OwensOorc   KY  

St  Bernard  Parish   New  Orleans  wA       

Mass  Transit  Adrmnislrati'On  Wasnington,  DC-VA-MO 

Mass  Transit  Administration,  Baltimore  MD 

Mass  Transit  Administration   Mar.  and 

City  of  Holland  Holland  Mf  „ 

Ann  Arbor  Transportation  A^thcrn-/  Ann  Arbor,  Ml 

Grand  Rapids  Area  Transit  Autnonty.  Grand  Raptds,  Ml  

County  of  Mustogon  Syste-r  MbSkegoo,  Mi  


Grant  No. 


AK-90-X01C-01 

AL-9O-X068-C1 

AL-90-X073-01 

AL-90-X074-01 

AL-90-X075-01 

A L-90-X 076-00 

AZ-90-X035-00 

CA-9O-X452-O0 

CA-90-X5 15-00 

CA-90-X5 18-00 

CA-90-X 523-00 

CA-gO-X 530-00 

CA-90-X 534-00 

CA-9<^X536-00 

CA-90-X550-00 

CA-9{^X553-00 

CA-9C^X561-00 

CA-9O-X562-C'0 

CA-9O-X5:'9-00 

C0-9&-X  070-00 

Ca-90-X074-00 

CT-90-X2 19-00 

CT-9O-X224-00 

DE-90-XC12-00 

FL-90-X^ 92-02 

FL-90-X203-00 

FL-9O-X20e-O1 

FL-9O-X20&-00 

FL-90-X2 16-00 

FL-9C^X2 18-00 

FL-90-X2 19-00 

FL-9O-X22O-00 

FL-90-X224-O0 

GA-90-X  072^0 

GA-9O-X073-00 

GA-90-XC74-00 

GA-90-XC75-O0 

GA-90-X076-00 

GA-9C^X077-00 

GA-9i>XC78-00 

IA-90-X 148-00 

IA-90-X 149-00 

ID-90-X026-00 

ID-9O-X027-OO 

IL-90-X220-00 

KS-90-X057-00 

KY-90-X065-01 

KY-9C-XC67-00 

KY-90-X 070-00 

Ky-9C^X071-00 

KY-90-X072-O0 

L.A-90-X144-CO 

MQ-90-X049-03 

MD-90-X051-O1 

Ma-90-X052-O0 

MI-90-X 166-00 

MI-90-X 178-00 

MI-90-X 187-00 

MI-90-X191-00 


Grant 
arrxxint 


S546,400 

385,600 

155.040 

20  000 

642  580 

2C8,:'jC 

17,649,374 

249.500 

578,917 

96,000 

13,650  349 

3.520,000 

155,946,331 

1,019.583 

1.521,100 

521,213 

250,  OCO 

3,990  COO 

•2  499,4:^3 

13,300,701 
461  514 
500  000 

196  519 
2.360,314 

148,300 

330.904 

19,138,732 

3,079,361 

327,109 
3,540,928 


Obiigatio- 
date 


2,0€1 

1,046 

4,455 

5,458 

19,613 

3,816 

80 

1,372 

959 

1.513 

152 

114 

389 

297 

317 

1,077 

3,509 

476 

213 

1.270 

325 

223 

,370 

947 

,721 

710 

260 

58 

554 


1, 


1, 


598 

925 
808 
000 
951 
COO 
C'OO 
784 
214 
553 
468 
166 
740 
.158 
520 
611 
520 
.226 
000 
162 
,600 
480 
000 
282 
222 
595 
,000 
.000 
.970 


06,'22'93 
06/24/93 
•06/24/93 
06/24^^3 
Ca'24;'93 
06/2493 
06.'24/93 
06,'25/93 
06'25;93 
06/'25/93 
06/2a93 
06,'25/93 
06/24/93 
06/25/'93 
06/25/'93 
06/'25.'93 
06,'28/93 
0628/93 
06/28/93 

06/03/93 

06/24/93 
C6/2a'93 
06.28/93 
06/17,93 
0624,93 
06..24/93 
06.2S93 
0&'2a'93 
06.2493 
06/24,'93 

06/24/93 
06/2493 
06.24/93 
06/24,93 
0&24/'93 
06/24.93 
0&2433 
Oe;'24-93 
06/25/'93 
06.24/-93 
06-'1 7,'93 
06/24.'93 
06/24/'93 
06/2S'93 
06/28/93 
06/2a'93 
06./24/93 
06/24'93 
06/23/93 
06/24/93 
06/24/93 
06/22/93 
06/'17,'93 
06/17,'93 
rv5/25,'9o 
06/28/93 
06,25/93 
C6'2f  -33 
06/28  93 


UMI 
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JM599 


Obligation 
date 


06.'2a'93 
06/2  "4.93 
06/24.'93 


OWigatiO'-" 
date 

(}6.-22'93 
0€.'24/93 
06/24/93 
0€/2'f93 
C&'24-'93 
06/24.93 
06,'24/93 
06;25.'93 

06/25/93 
a6/2a93 
06.'25/93 
06/24^93 
C«.'2S'93 
06/25/93 
06/'25/93 
06,'2a/93 
0628/93 
06/28,93 

06/03/93 

06/24/93 
06/2a'93 
0628/93 
06/17  93 
0624,93 
0€./24/93 
06.2S'93 
062a'93 
06-24,'93 
06/24/93 

06/24,93 
06/24/93 
0624/93 
06/24.93 
0624,'93 
06/24.93 
06.24'93 
Oe;24,'93 
06/25/'93 
0&24.-93 
06-'1 7,'93 
06/24,'93 
06/24/'93 
06/2S'93 
05/28/'93 
06/2a''93 
06/24  93 
06/24.'93 
06/23/93 
06/24.'93 
06.24/93 
06/22/93 
06/'17,'93 
06/17,'93 

ftC  'OC  'QT 
Wv  Cw"  ^O 

06/28/93 
06/25/93 
06'2f -33 
06/28/93 


Section  9  oR>f."'s- Continued 


Transit  prope.ty 


^int  Mass  ''ars^znat-y^  \jitcr'ti   ^<i'.'_  'M     

<a;ana20o  Metro  Tran*;;   Kaiarna:c.c   W.         

'n'efDpofitar  T'aosn  C-or^KTv.i.'jhj-^  Mi--,r>6apc>i.s-St  Paul.  MN 
:?ur.,,iti  Trans.;  .Al.:^«^rtr,    OjiuT   Mv-vVi  


^'ty  0*  fast  GrarKl  Fcrxs   CjrarKj  i-orxs,  NJM^ 


►'^nsas  €•>  A.ae  Transr-C'iatvjr  A^.-tt-ui^n!,    K,%rsF,s  Oty.  KS-MO  

East-West  Ga'ew,3v  Co-- ■ii-'..=!t- 3  CG.v..^i   ::'   .  ■  .s,  IL-MO  

G'sat  FaJis  T^ar^sj!  Oisfi^.ct,  G.'sat  !-alls.  Ml 

QtY  ot  Gr36P-viiie.  fC  ^..„ 

Crty  o*  Poc*y  Mount,  ^ocio/  Vxj^*  MC  „ 

City  C'  h CKO'i    i-'CKO'^i    Nv_  „ „ 

City  of  Winston -Salt-""   'V  rsto'-Satem,  NO „ „ 

City  of '^ayettevHIa.  "ayet^eviCe  UC  „ 

Omana  Metro  Araa  T-csrstj  Or\ar->a,  NE-IA 

Ma'.c^este.'  Transil  ,Aut-  y 'y,  Manciiestor,  NH 

Deiawa.'fl  R've-  Port  Ao-tt-.o' ry  Phiiadelp+iia.  PA-NJ 

Git/  o*  -Sainta  f  e.  San^a  ^e  NW  _ 

S^tfoJk  Coon^.    New  y.y™   NY-Nortfi3QSt8m  NJ  

Ub'^  '^orti,  C<ty  D«oarj:i«-t  o^  ''^anspf— «tton.  New  Yc-fk,  NY-Nor^iea ^om  NJ 

C.at.*.°j  District  T'arxsporBt;^-:  A.jrio"tv,  Aibany-Schanectady-' "<  >  

Cen-ai  Naw  Yckv  Reg.ona  '  ^a'  PK-.ation  Authcfsty,  Syracuse.  NY  

Dutcness  G-X-intv  Pcjg^'tf.b   f- 6    '■  ^  „......_„.__._»._. 

Chen-,o^g  Cou'-',  TfaiS!!  5,<i'.*  -    E  ■~'"-^   ^^    

City  o<  Pojgt-iksfepsiB,  ?(x.5*^>(.'.->ips»G,  NY  

Tonpk r^s  Cojpry,  Elmtra,  NY _ _ 

Nassau  Or-urt-y.  New  YcA,  NY  Ncrt^sa;tB'^  NJ  

Niagara  F.'ortie;  Tr3r.&po:'ta;;jr  A..::-;. -r,   B„"a  -  v  /iQara  Falls,  NY  ...*..>„.... 

City  o<  Pous'^'^'^^P'' "9  "•:-5'^t<.9fipSia.  Ny  

Laketran,  O^'/e'^a'-^-'.  OH     _ »„^ « 

Greater  Cteve.and  f^egio'al  Transit  Auttronty,  Cleveland.  OH  ^ 

Soiitt^west  Ohio  Retjiorai  '  ransit  Authorily,  Cincinnati,  OH-KY _ 

Laketrar,,  Cipveienr  OH  

Ce-^tral  Ok'a -o---  i  '  -n^portstion  arxi  Parking  Authonty,  Oklahoma  City,  OK  ... 


.gj©  Vaiity-  ':h^ 


v-.er'ra  Area  Tra; 
V  ..i  Mod  Valiey  T'/^r  ; 
C.ryo<W-:iiar- ■-.•:■  ,-& 
LQ!"iig*'  and  .^.:  -!;-ar-.,-' 

E'"  Metrocx.  •..j-^  "-a- 
T-cPs.p<;''*.af'cr  a.-x)  M 
"■7-i(,s  A.'aa  Pea":^  "g  ' 


-.    t  *v';*."r'a  OR „ 

taro-  A,-*  :■■;>.  Sta'e  Ci'lege,  PA 

it  Ai.%Cjr-f\    Mjr.6 :,.-■:.-     .'A     

,-sd'.  -■'  '  /.iix-.fiatic.'!,  Vf'iiiiarrx^X)'!  PA  

'or.  f  ar^sc-;,  :rY)t,r  ,\o?iafity,  Aiientown-BetWahsm-Easlon,  PA-NJ 

'-onstown,  PA _ „ „ „ 

SI-  Ajt'-o'iry.  Erie,  PA  

-Ao  f)  f.ft6  fof  PjhHc  Use  Authority.  Aitoona.  PA 

c  'uitxxi  Atrthonty,  Beading.  PA 


•--..  '^^■^e    'a-isit  At.'Tcrrty  Lancasier,  PA 

C.J.'-  D-n :;-.-:  Oajphir-'-'a"--,r-  rg  Transit  Authonty.  Hanisburg,  PA 

'-'•.•  :f  Sha'O'".  S^a^c-   -A-O-  , 

[  -5av6r  C'-^'j^^  "-ar-s  •  •*..  --onry,  Pittsburgh.  FA 

c>ieno  ?:  oc  f^o'ti  A./.r .  ■  :,-DevsiDpment  Depaaiient,  San  Juan,  PR 

MjnicipalJty  of  Vega  Baja,  Vega  Ba;a-Manati.  PR  

Muricipaiity  of  Hunacao,  Humacao,  PR  

'•  K9n  County,  Augusta.  GA-SC  

C  ^y  o<  Spartanburg,  Spartanburg,  SC ; 

C  rv  of  ArKie'scr  Anderson.  SC 

^88  Dee  pQgic  v'  Tra.nsJt  Authority.  Florence.  SC 

-i  'sr,  Cou  r;   A  g.sta,  GA-SC  

5'in;^9  Wa!8  ?9  Regional  Transportarion  AuttXMity.  Sunnter.  SC  

C  7  c*  9.s!o,  e -^stol.  TN-VA  

C  *y  of  C  ^r*<sv::;a,  ClarVsviile.  TN-KY  

C'ff  of  Jo^-'ion  Ctv.  Johnson  City.  TN 

•.'«:rcp<:iilan  T-tts,*,  Auf^ority,  Nashville.  TN  

CCy  of  Mesqu^te   Deiias-Ft.  Worth.  TX  

Crty  of  Dentor,  Denton.  TX 

uta^.  ■'ransit  A.r*v:^r,   Salt  Lake  Crty,  UT , 

G'eate'  Roa-o<a  '"ransit  Company,  Roanoke.  VA  


-y  of 


■iCt^f' 


artottesville.  VA 


C^ty  of  Pe'.erstiorg,  ^ete^Durg.  VA 

G'eat'-ir  Lynchburg  Trars't  Company,  Lynchburg,  VA 

*=  arce  County  Public  T-ansportation  Benefit  Area  Authority.  Tacoma,  WA 

Snohomisr  Ck>j"*y  Put?iiC  Transportation  Benefit  Area  Corporation  Seattle.  WA 

Whatcom  T'ansoortat)on  Autho'ity.  Bellingham,  WA 

Bar  Frank'in  Transit,  P^c^.  a.'^c!  Kei.'iewicK-Pasco.  WA 


ry 


-.carior.  Du^.t^  M:-j-Wi 


Grant  No 


MI-90-X196-00 

MI-90-X 199-00 

MN-90-X066-00 

Mt^-90-X069-00 

MH-90-X071-00 

MO-90-X082-00 

MO-90-X91-00 

MT-90-X03&-00 

NC-«0-X  152-00 

NC-«0-X  153-00 

NC-90-X 155-00 

NC-90-X 156-00 

NC-90-X 158-00 

NE-9O-X034-00 

NH-90-X037-0O 

NJ-9O-X038-00 

NM-90-X036-00 

NY-90-X244-00 

NY-90-X247-00 

NY-90-X253-00 

NY-90-X254-00 

t^-90-X255-00 

NY-9O-X258-00 

NY-90-X259-00 

NY-90-X260-00 

NY-9O-X262-00 

NY-9O-X263-00 

NY-90-X266-00 

OH-90-X1 57-00 

OM-90-X181-00 

OH-90-X 190-00 

OH-9O-X191-00 

OK-90-X043-00 

OR-90-X045-00 

PA-90-X249-01 

PA-90-X253-00 

PA-90-X255-00 

PA-90-X25&-00 

PA-90-X257-00 

PA-90-X258-00 

PA-90-X259-00 

PA-90-X260-00 

PA-90-X261-00 

PA-90-X262-0C 

PA-90-X2S4-00 

PA-90-X265-00 

PR-9O-X0 76-00 

PR-90-X077-00 

PR-90-XC78-O0 

SC-90-XOf:2-01 

SC-90-X054-01 

SC-90-X061-00 

SC-90-XG62-O0 

SC-9O-X063-O0 

SC-90-X064-00 

TN-90-X 106-00 

TN-90-X110-00 

Tr^-90-X  111-00 

TN-9O-X112-00 

TX-9O-X277-O0 

TX-90-X273-00 

UT-90-X0 18-00 

VA-90-X 108-00 

VA-90-X 109-00 

VA-90-X1 10-00 

VA-90-X1 11-00 

WA-S0-X131-00 

WA-90-X 143-00 

WA-90-X 146-00 

WA-90-X 148-00 

WI-90-X1 82-00 


Grant 

OWtgatkjo 

amount 

date 

27U76 

06/24/83 

20.000 

06/24/83 

3.266.667 

06/02i93 

375.486 

06/22/83 

68^66 

06/2S/83 

292.040 

06«1.'93 

160,000 

06/24/83 

674.545 

06/23/83 

173,625 

06/24/83 

144.592 

06/24^ 

259.614 

06/24/93 

1.307.217 

06/24/93 

1,692.148 

06<74^3 

2.257,7» 

0e/23«3 

587.460 

06/28/83 

2.234.652 

06/17/93 

314.798 

06/22/83 

3.406,451 

06/23/93 

8.201,975 

06/23/93 

8,564,945 

06/28/93 

5.859,708 

06/2a'93 

439.700 

06/24/93 

458,767 

06/23/93 

293.227 

06/23/93 

268.700 

0&'24/93 

3,418.309 

06/23^ 

5.902,400 

06/23/33 

800,000 

06/25i^ 

847.427 

06A)2-93 

4,800.000 

06/28/93 

757,600 

06/22/93 

904.950 

06/28/93 

3.614,101 

06/25/B3 

384.655 

06/2r'93 

24,000 

06/23/93 

636.133 

06/23«J 

347.184 

06/23/93 

3.623.00C 

06/24'93 

502.766 

06/24/93 

1,663.729 

06/18/93 

473.176 

06/17/93 

1.282,605 

06/17/93 

1.153.008 

06^7/93 

953,686 

06/17/93 

199.066 

06/23'93 

468,592 

06/17/93 

2.240.000 

06/24/93 

230,000 

06/24,'93 

420.000 

06/24/93 

3.462 

06/24/93 

119.668 

06/24/93 

231,481 

06/24/93 

238.096 

06/24/93 

147.502 

06/24-93 

274  622 

06/24/93 

101,000 

06/24/93 

523500 

06/24,'93 

524,000 

06/24'93 

4,389.190 

06.24/93 

249,000 

06/28/93 

389.000 

06/25/93 

8.686.005 

06A)2/93 

898  846 

06/18/93 

495.317 

06.'18/93 

216.883 

06/1  &'93 

840.411 

06/1 8«3 

6,144,809 

06/28/93 

5,262,720 

06/25/93 

592.000 

06/25/93 

53.218 

06/25/93 

144.876 

06/28/93 

1993 
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S£Ct:o.n  9  Grants— Con»:nued 


jr~-VTi- 


Off  of  Green  Bay  Trans-t  Syster^   G'6«r  BaY  Wl  

City  of  Ractne,  flacioe  Wi  •• 

Mitv^aukee  County  Trarsrt  Sjrster-  Mi'*auKee  Wl ~ 

Kenosha  Department  o<  TransponaSGT   Ksrvsra  Wl  

Mid-Oiio  VaJley  Transrt  Authoftty  ParKe-sD_-;  AV-OH  •       ^ 

T ri- State  Transit  AuttVDflty,  HuntJnglor.-As^.ar-.^    A^Z-KY-OH  i  *^-^^ 

City  of  Weirton.  Steubenville-Weif  Ol-^p^-■■^^\  I  W"^ 

Eastern  OtoOnto  Vailey  RegKX^  '  a-sc^?r-ation  Authority,  V.'  ee  irg  WV-OH 

City  of  C^8yen^e  Cheverme  W*'     


Grant  No 


Wl-I 

w- 

Wi- 


[  w; 
I  vvv 


9(>-X183-C'0 
9G-X184-00 
90- XI  8.5^00 
90- X 186-00 
-90-X054-00 
-90-X055-OG 
-5i>X  066-00 
-9'3-X057-O0 
9'3-X0'3-C^ 


Grant 
amourt 


792  597 
S30760 
15,902.262 
540,  a39 
3.3CC17 
515,985 
MCOOC 
509.444 
444.358 


Obiigatlo" 
cate 

06.'24,''93 
0&'2a93 
06/2S'93 
06,'28^'33 
C6.'25;93 
0&'18.'93 
06/22'53 

"t*"--.  93 


This  section  c 
contains  notic 
t*^e  "Govemrr 
L,  94-409)  5  ! 


IssiiPf?  nr.  ^Jlvl3   '■99'5. 
Edward  R.  Flewchmaii, 

.'>i.^c'nr,  O'-y-p  ■)(  Ccpital  and  Formula 

\ssistance 

r'R  Doc  -^y-l'CiA?,  F..-'!  "    ^-V-ga;  8;45  ami 

BILiJHQ  CO0€  M10-57-M  i 


Maritime  Administration 
[Docket  No  S-89«l 

Maritime  Subsidy  Board.  LyKes  S^rs 
Steamship  Co.  Inc.,  Withdraws^  c* 
Application 

Notice  is  hereby  given  that  Lykes 
Bros.  Steamship  Co..  Inc.  (Lykes),  by 

le»-er  dated  I-iv  1  1993.  has  withdrawn 
;?;  application  tr.  Docket  No.  S-898.  The 
cipplication  reque-^'t  i  authorization 

ur.'ier  S"r-T',.3ri  6- '?;  oi  the  Merchant 
N^inrte.*  !,  IM^'-  as  amended  lo 
t.-nn.sft^r  the  Or-'-  ■':::. '-Differential 
Suhvdv  A^rf'-'tf.et;'  ,ODS A)  Contract 
N<.\  MSB— 4"  1  ^t^c  n  Lykes  to  Louisiana 
Vessel  Mdrta.e- ■nt.  Inc.  Publication  of 
this  not:;"  ' ;  ;ms  proceedings  in  this 

Cdtalog  of  Federal  Domestic  Assistance 
Prc^graKi  No.  20.804  Operating-Differential 
Subsidies). 


n-.„j  1,,),.,  i'^  1993. 

Secretary,  Maritime  Administration. 

rc-w  rvr  Q-'-'CO^i  Filed  7-16-93;  8:45  am) 

S.-jNG  :0«   »2i-J9-# 

DEPARTMENT  GF  THE  TREASURY 

Go^'e^a'  C'Vj'^'te'  D«»ig"'a'ioi  ^o  J'"'3; 

App'jir-i.Tiert  of  Members  to  the  Leg^l 
D  vision  Performance  Review  Boai-d 

Liider  the  authority-granSbd  ;c  .r.e  as 
General  Counsel  of  the  Department  of 
the  Treasury  by  31  U.S.C.  301  and  26 
U.S.C.  7801,  Treasury  Department  Order 
No.  101-5  (Revised),  and  pursuant  to 
the  Civil  Service  Reform  Act.  I  hereby 
appoint  the  following  persons  to  the 
Legal  Division  Performance  Review 
Board: 
(1)  For  the  General  Counsel  Panel- 
Dennis  L  Foreman,  Deputy  General 
Counsel,  who  shall  serve  as 
Chairperson; 

Russell  L.  Munk.  Assistant  General 
Counsel  (International  Affairs); 

Kenneth  R.  Schmalzbach.  Assistant 
General  Counsel  (Administrative  & 
General  Law); 


jbfcrt  \!  McNa: 


Assistant 


GiTieral  Counsel  'EnforcyfT-iPr^t); 

Marvin  ].  Dessu!:.  Chsef  Cour.s.>l, 
Bureau  of  .Alcohol.  Tchd'cc  and 
Firearms,  and 

Michael  T.  Schmitz.  Chief  Counsel, 
United  States  Customs  Service. 

(2)  For  the  Internal  Revenue  Service 
Panel — 

Chairperson.  Deputy  Chief  Counsel, 
IRS; 

Deputy  General  Counsel; 

Two  Associate  Chief  Counsel,  IRS; 
and 

Two  Regional  Counsel,  IRS. 

I  hereby  delegate  to  the  Chief  Counsel 
of  the  Internal  Revenue  Service  the 
authority  to  make  the  appointments  to 
the  IRS  Panel  specified  in  this 
Designation  and  to  make  the  publication 
of  the  IRS  Panel  as  required  by  5  U.S.C. 
4314(c)(4). 

Dated;  July  14, 1993. 
Jean  E.  Hanson, 
General  Counsel. 
[FR  Doc.  93-17033  Filed  7-16-93;  8:45  am) 
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504-07'   M 

CONTACT  PE 
INFORMATiOl 

the  Secreiai 
B'-'th.esda,  N 

P.i*pd'  !i;'v 
Sheldon  D,  B 
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:FR  Doc.  93- 
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UMI 


38601 


Sunshine  Act  Meetings 


Obligation 
date 

06.'24,'93 

06/2S'93 
0S,7&''23 
C&'25/93 
0&'ia'93 
06/2Z'93 


.Sistant 

); 

nsel, 

kd 

taunsel. 

Service 

'ounsel, 

9l.  IRS: 


sf  Counsel 
;e  the 
merits  to 
I 

)ublication 
y  5  U.S.C. 


Vol.  58.  No.  136 
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);  8:45  am] 


"^is  s«ctiOP  0*  t^e  FEDERAL  REGISTER 
contains  notices  o(  meetings  published  unde? 
t*^e  "Government  tn  tf>e  Sunshtne  Act"  '^ut 

L,  94-4091  5  US.C   552&(6)(3! 


U.S.  CONSUMER  PHOEXJCT  SAFETY 
COMMISStON 

TIME  AND  DATE:  10  00  a  n;,.  '.Vudaesdav, 
July  21,  1993. 

LCKATJON:  Room  S'iB.  Westwooci 
Towers,  5401  West  bard  Avenue, 
Bethesda,  Maryland 

STATUS:  Oppn  \o  the  Public. 

FY'  9^  Budiif't 

The  Commission  will  consider  issues 
r^•:ated  to  the  Commission's  budget  for 
fiscal  year  1995. 

For  a  recorded  message  containing  the 

latest  agenda  information,  call  (301) 

504-0709, 

CONTACT  PERSON  POB  AOOn-'OKAL 

INFORMATION:  5,',^.:.:  "  H   B  ,'■■  ,  Office  of 

•^e  Secretary,  5401  VVestbard  Ave., 

Betiiesda,  MD  20207.  (301)  504-0800. 

Dated:  July  13,1993. 
Sheldon  D  Butts, 

^■'■■,  'I'l  5'--!'-''','.),T. 

TR  D       :.     !  - 1 89  Filed  7-15-93;  2:25  pm) 
siLJNG  CODE  sass-:'  -M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

ii.iv  2:.  1^93. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 
STATUS:  Open  to  the  Public 

3.  Pride  in  Public  Ser/ice 

The  Commission  will  present  the 
Pride  in  Public  Service  Award  to  July's 

rt'Cipient. 

2.  Aluminum  Ladders  Petition  CP93-2 

The  staff  will  brief  the  Commission  on 

petition  CP  93-2  from  John  C. 
.Moghtable  requesting  that  a  change  be 
.T.ade  to  the  current  warning  label  on 

portable  aluminum  ladders. 

For  a  recorded  message  containing  the 
latest  agenda  :rfr',rTiation.  call  (301) 

'04-0709 

CONTACT  PERSON  FOR  AD::-'ar..\L 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretarv ,  5401  Westbard  Ave., 
Bethesda,  NfD  20207  (301)  504-0800. 


::v-.^.;;   ■'..■v  1  ■    :'.93. 
Sheldon  D  Butti. 

I'R  D  V    ^i- -.-190  Filed  7-15-93;  2:25  p.m.l 

Bti-UNC.  C00£  t36S-01-M 

POSTAL  RATE  COMMISStON 

TIME  AND  DATE;  9  30  a  -:,     luly  21,  1993. 

PLACE:  Conferenc  e  Roc r:-    1333  H  Street. 

NW,  Su;te  300,  WasM:::^',  ;-,  DC  20268. 

STATUS:  Open 

MATTERS  TO  BE  CONSIOEfED:  To  diSCUSS 

and  V  ;!»  an  tne  Postal  Rate  Commission 

Bu-it:'  for  FY  1994. 

CONTACT  PERSON  FOR  MORE  >n-- O-'-'MATlON: 

Ciidiies  L.  Cjflpp,  Secretary,  ru>i<i]  Rate 

Commission,  Suite  300, 1333  H  Street, 

NW.  Washington,  DC  20268-0001. 

Telenhnrrt  f2n2l  789-6840. 

(,;hHrl«  t..  C'upp 

Secretary. 

[FR  Dor  cn-1 71 1  4  FIIp^  7-14-93;  4:44  pml 

BILUNG  CCDE   ~-'r:,-r»,   6 


POSTAL  RAn  COMMISSION 

TIME  AND  DATE:  2:30  p.m.,  July  21, 1993. 

PLACE:  Conference  Room,  1333  H  Street, 

NW.  Suite  300.  Washington,  DC  20268. 

STATUS:  Closed. 

MAT-^EfiS  TO  BE  coNstoesED:  Docket  No. 

CONTACT  PEMSON  FOR  MOKE  INFORMATION: 

Charles  L.  Clapp.  Secretary,  Postal  Rate 

Commission,  Suite  300,  1333  H  Street, 

NW,  Washington,  DC  20268-0001, 

Telephone  (202)  789-6840. 

Qiarles  L.  Qapp, 

Secretary. 

[FR  Doc.  93--17115  Filed  7-14-93;  4:44  pm] 

BiLUNQ  CODE  771»-FW-P-M 

SECURITIES  AND  EXCHANGF  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  follovnng  meetings  during 
the  week  of  July  19, 1993. 

A  closed  meeting  will  be  held  on 
Monday,  July  19, 1993,  at  2:00  p.m.  An 
open  meeting  will  be  held  on  Friday, 
Julv23,  1993,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
vvill  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 


The  General  Counsel  of  the 
Commission,  or  bis  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday.  July  19. 
1993,at  2:00  p.m..  will  be:     ' 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Settlement  of  injunctive  action. 
Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Friday.  July  23. 
1993,  at  10:00  a.m..  will  be: 

Consideration  of  whether  to  adopt  rules  53, 
54  and  57,  under  the  Public  Utility  Holding 
Company  Act  of  1935.  Rule  53  defines  a 
partial  safe  harbor  for  registered  holding 
company  financing  of  exempt  wholesale 
generator  acquisitions,  and  rule  54  creates  a 
similar  safe  harbor  for  other  transactions 
involving  companies  in  the  registered 
system.  Rule  57  prescribes  notification  (Form 
U-57)  and  reporting  requirements  (Form  U- 
33-S)  for  foreign  utility  companies  and  their 
associate  public-utility  companies.  The 
Commission  will  also  consider  amendments 
to  Forms  U5S  and  b-3A-2.  Further,  the 
Commission  will  consider  whether  to 
publish  for  comment  proposed  amendments 
to  rule  87  to  require  Commission  approval  for 
the  sale  of  goodi  and  construction  and 
services  rendered,  directly  or  indirectly,  both 
to  exempt  wholesale  generators  and  foreign 
utility  companies  from,  and  by  such  entities 
to,  other  companies  in  the  registered  holding 
company  system.  For  further  information, 
please  contact  Karrie  McMillan  at  (202)  504- 
3387. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2100. 

Dated:  July  15. 1993. 
Jonathan  G.  Katz, 

Secretary 

[FR  Doc.  93-17214  Filed  7-15-93;  3:56  pm) 
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Corrections 


This  ssctror  at  tfw  FEDERAi.  F€GiS^E» 
cootams  •dWorW  cor»»clwn«  ct  provWusiy 
puWish»d  PT»«d«naal.  Rvi*.  ProooMd  Rue 
and  None*  tycxumtrtm.  Th*s«  corrsctton*  are 
prepared  by  »»  0«c«  0<  t*  F«d«rai 
Rsgistar  Agency  prepared  correclKxv  ara 
sssued  as  signed  docximems  and  apcear  ^■ 
tne  apfxopriafe  documeot  catogon*"? 
e^s«w^r9  ir  t^«  issoe^ 


DEPARTMEffr  OF  AGRICULTURE 
Aghcultursl  Martatlng  S«rvlc» 

7  CFR  Parts  55,  56,  59,  »f>d  70 

[Docket  No.  Py-9a-0031 
RINOM^-AAr:! 

IncrsaM  In  F«««  and  Char9*«  tof  Egg 
Product*  Inspection  and  Egg  Poultry, 
and  Rabbit  Grading  , 

In  proposed  ni'.a  dccurr.er.f  '^a  I'ln'U 
beginning  en  page  37372  .i.  me  issl^b  ?■* 
Weclnesddy.  luiy  H,  1993   maj-r-  "i** 
f;-. lowing  correction 

On  page  37872.  m  tne  first  cij.umn, 
_nder  OATES:.  ;n  the  sw.or.d  imp 
■Aui?^jst  30,  "1993  ■■  should  read  ■  A:;r.s 

n,  1993  '■ 

BlL_JNO  COOC  l506-ai-C 


ENVIRONMENTAL  PROTECTION 
AGENCV 

;FRL-46n-T'' 

Proposed  S«tt»«m«nt,  Cl««n  Air  Act 

Citizen  Suit 

Correction 

In  notice  doci;  n . «  n  t  q  3  •■  \ ';  %  2 1 

appf»aring  on  p-^.'*-  *  ''■' '  '■  i-'"i  the  is-iue  of 
Tharsdrtv.  [liiv  l.  V)<r;   sn  she  second 
coluian,  in  '.r.**  nex:*"'  ;■:■>=;  iiiie  r'.fthe 
last  paraera; ;.,      ■■'.  .g..'^!  .;i.  l^'ij/ 
should  -'  ^;     *    jiist  2,  1993." 

ENVSRONMENTAL  PROTECTiON 
AGENCV 

KentijCt<¥   Final  Oetsrrniration  of 
Adequacy  cf  Stata/Trfbal  Municipal 
Soiid  Waste  Permit  Program 

Correction 

In  notice  document  93-15519 
beginning  on  page  35454  in  the  !<;<:  .e  ~t 
Thursday,  |uly  1, 1  w^  c.n  pave  ^54  5'i 
in  the  first  column,  unti.  -  FFrFCTIVE 


Federal  Re^ttr 


DATE,  beginning  in  the  third  line,  "juSy 
9,  1993   '  should  read  "lulv  1.  1993." 


eiLLiNO  CODE  1S0*-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6983 

[OR  943-421  (M)€;  GP3-163;  Ofl-19025,  OR- 

19C321 

Partial  Revocation  of  Two  Executive 
Orders  Dated  July  2,  1910,  ar>d 
Opening  of  LaruJa  Subiect  to  Section 
24  of  the  Federal  Power  Act;  Oregon 

\".  r'..e  ciacinTicnt  93-14531  bfjiinninsi 
cr;  jafetJ  33772  in  the  issue  of  Moruiav, 
jiHif!  1\.  1993,  make  the  foiiowing 
correct  :oii. 

On  page  33773.  in  the  first  ro'umr 
ur.der  FOR  FURTHER  INFORMATION 

CONTACT:,  ;i  the  third  paragraph,  in  the 

'■  -St  \\7.9    'Jl;;v  1,  1910,"  should  read 
'..r;  2.  1910.'', 

9ii.UNG  COCe   •.SC6-C1-0 
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Monday 

July  19.  1993 


Part  it 


r 


I    I 


Department  of  Labor 

Empioyment  and  Traming  Admtnistratioi 

vJob  Training  Partnership  Act:  Defense 
Diversification  Program.  Title  II!  Nattonai 
Reserve  Grants;  Avatiability  of  Funds  and 
A,ppl!catiO'n  P'-ocedures.   Notice 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admini8tratk>n 

Job  Training  Partnarahip  Act:  TItia  lit 
National  Reaarva  Grants  for  th« 
Dafanaa  DIvaralflcatlon  Program; 
Availability  of  Funda  and  Appllcatlor^ 
Procaduraa 

AQCWCY:  Employment  and  Tramirji 
Administration,  Labor 
ACTKW;  Notice  af  availability  of  funds 
and  soucitatiori  Un  grant  applications. 

SUMMARY;  The  Employment  and 
Training  Adm:nistrat,on  of  the  U.S. 
I>par*...ant  of  Labor  is  announcing  that 
grant  funas  are  available  for  a  new 
Defense  Diversification  Prcgram  ;DDP). 
puTSuant  to  section  325A  of  the  job 
Training  Partnership  Ac!  fTPAJ 
Applications  prepared  anci  submitted 
pursuant  to  tnese  guidelines  and 
rece.ved  at  the  addres*  beiow  wi::  ^e 
considered  Grant  awards  wiii  be  .made 
only  to  tJie  extent  that  hands  remain 
available 

DATES:  The  funds  avai'abie  for  this 
program  may  be  oDligated  oy  the 
Secretan'  of  Labor  from  the  date  of  this 
anrouncement  through  September  30, 
1994  Applications  wi.i  t>e  accepted  on 
an  ongoing  basis  as  t.ne  ne«d  for  funds 
arises  at  the  State  and  loca!  level.  Grant 
awards  wiii  be  m.ade  in  response  to  the 
applications  received 
A00«esS£8:  It  is  preferred  iha! 
applications  be  mailed  Mai!  or  hand 
deliver  applications  to  Office  of  Grants 
and  Contracts  Management.  Ehvision  of 
Acquisition  and  Assistanre, 
Emciovment  and  Trainirs 
Ad.-nuiistratioc  U  S  Depannnent  of 
L^bor,  room  5—4203   200  C-onstitution 
Avenue  NW    VVash.nglon.  DC  20210; 
Attention  Barbara  I  Carroil.  Grant 
Officer, 

FOfl  FURTXeB  INFORMATION  COWTACT: 
Mr  Rol'en  N  Coiombc  D!re<::tjr  Office 
of  VVorlcer  Retraining  and  Adjustment 
Progmms  Tftlepnone:  (2G2)  219-5577. 
fThis  is  not  a  toll  free  number). 
Technical  assistance,  including  a 
template-based  application  package 
whiCh  addresses  the  application 
requirements  descnbed  m  Part  HI  of  this 
notice,  is  available  from  the  Office  ol 
V\  orker  Retraining  .^administration,  U.S. 
Department  of  Labor  room  N-5426  200 
Constitution  Avenue,  N"W  .  WashmRion, 
DC  20210  Applicants  are  encouraged  to 
use  this  template-based  package  as  the 
basis  for  preparing  and  subm:!t;r)pi  their 
application 

SUPPt-EMENTARY  WFORMATXM    The 
Employment  and  Training 
.^dmlnlStration  (ETAi  announ;  es  the 


availability  of  funds  for  grants  to 
provide  training,  adjustment  assistance, 

and  tinipioymen!  services  for  discharged 
military  personne:  ter^nnated  defense 

empiovews,  and  dispiared  employees  of 

defense  contractors 

Section  4465(a)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Yeai  1993  (Pub  L  102-484   29  U  S,.C 
1662d-l)  amends  title  III  of  the  lob 
Training  Partnership  Act  by  adding  a 
new  section  325A  which  autJiorires  the 
Defense  Diversification  Program  (DDP] 

As  provided  for  at  section  4465(b)  of 
the  National  Defense  Authorization  Act 
(Pub.  L  102-484;  29  U.S  C  lfte2d-1. 
note),  the  Secretary  of  Defens*;  has 
transferred  all  functions  of  the  Secretary 
of  Defense  under  the  Defense 
Diversification  Progrnm  to  the  Secretary 
of  Labor,  Further,  $75  mulion 
appropriated  for  the  Secre'ary  of 
Etefense  to  carry  out  the  DDP  has  been 
transferred  to  the  Department  of  Labor 
for  the  performance  of  this  function 

The  funds  and  program  requirements 
for  the  DDP  are  distinct  from  the  funds 
and  program  requirements  authorized 
under  the  Detense  Conversion  Act  uf 
1990  which  amended  title  III  of  the  job 
Training  Partnership  Act  by  adding  a 
new  section  325. 

The  application  procedures  selection 
criteria,  and  approval  process  contained 
in  this  notice  are  issued  in  accordance 
with  section  325A  of  the  Act.  and  the 
ITPA  regulations  at  20  CFR  part  631 . 
revised  as  of  December  18, 1992  (57  FR 
62004  and  58  FR  31471). 

This  program  announceman!  consists 
of  four  parts.  Part  I  provides  the 
background  and  basic  US  Department 
of  Labor  (Department  or  DOL)  policies 
and  emphases  for  discretionary  grants 
under  section  325A  of  the  Act.  Part  II 
describes  the  si>ecific  program  and 
administrative  requiremeni.«i  for  the 
Defense  Diversification  Program  that 
will  apply  to  all  grants  awarded  under 
this  program.  Part  III  descntws  the  grant 
application  process  requirements  that 
must  be  satisfied  in  order  for  an 
application  to  be  considered  for 
funding.  Part  IV  describes  the  process 
and  criteria  for  review  and  selection  of 
applications  for  award  arid  briefly 
discusses  the  process  for  modifying 
existing  grants.  There  are  ten 
appendices  which  include  copies  of 
required  asstirances  certifications  and 
definitions  of  key  terms 

The  JTPA  Title  III  program  is  listed  in 
•he  Catalogue  of  Federal  Domestic 
Assistance  at  No.  l?-246    Employment 
and  Training  Assistance — Dislocated 
Workers  (JTPA  Title  III  Programs)  ' 


Signed  in  Washington,  DC,  on  this  9th  riav 
of  lulv  1993 
Carolyn  M.  Golding, 

Acting  Assistant  Secretary  for  Emplo:-rven; 
ana  Training 

TtbU  of  Contantu 

Part  I  Backff-oiind 

A  Fund  availability 

B  Eligible  circum-stanres  and  apphcants. 
C.  Poiicie*  governing  award  of  grants. 
D  5>ecretar\'s  rights  reserved. 

Pirf  //  Progrnrr  Requirements 

A  Participant  eligibility 

B  .MIowable  activities  and  services. 

C  Needs-related  payments 

D  'K«c;uir«d  services 

E.  Performance  outcomes 

P  Administrative  requirements 

Part  ///  Application  Requirements 

A  Transmittal  letter 

B  Standard  Form  (SF  424). 

C  Assurances  and  certifications. 

D  Sv.irpsis  of  the  pro)ect. 

E  Projert  narrative. 

F  Impiementancn  plan. 

G.  Pro)ect  budget 

H.  Coordination  and  linkages. 

I.  Fir.ancia  and  management  capability. 

Part  rv  Grant  Selection.  Award  and 
Mcdif'cation 

A  Selection  criteria. 
B  Application  review  prr>ce<:s 
r  .Approval  and  awaid  procedure 
D  Retention  of  portion  of  grant  amount  by 
the  Department  of  Labor 
E.  Grant  mirxiifuation  process. 

Appendices 

A  Standard  Forr.  'SF  424), 

B   (Required  Programmatic  Assurances. 

C.  Certification  Regarding  Dr.ig-Free 
WorkpliKP  Requirement 

D  Certification  Retiarrimg  Debarment, 
Suspension  and  other  ResoonsibihtA  Matters, 
Fr'rr.arv  Oivpr^d  Transactions. 

B.  Certifiraiion  Regartling  Lobhvir.g, 

R  Assuranre  Rp«ard;ng  Nondiscrimination 
and  Equal  Opportunity  Requirement 

C.  Assurances — Nnn -Construct ion 
P-ogrums  !SF  424B). 

H  Definitions. 

1  Sample  Activities  related  to  High 
Perf'-'rmanre  Wnrltplace  Systems,  Employee 
and  P»rtic)petive  .Management  Systems,  and 
Work-force  Particioaticn  in  the  EvalLiB'ion, 
Seieffion  and  Impiem.entation  of  New 
Production  Tecnnoiogies. 

)   List  of  [TP.A  Liaisons 

Part  I.  Background 

A  Fund  Availability 

Funds  available  for  the  Defense 
Diversification  Program  (DDP)  total  $75 
million  and  shall  be  awarded  pursuant 
to  the  requirement  contained  m  the 
JTPA,  its  im.plementing  regulations  and 
these  guidelines.  These  funds  are  in 
addition  to  hinds  appropriated  for  the 
basic  title  III  program,  and  may  be 


UMI 


Federal  Ragirter  /  Vol.  58.  No.  136  /  Monday,  July  19.  1993  /  Notices 


38605 


obligated  by  the  U.S.  I>ep«ilinen!  o/ 
l-abor  until  September  30,  1994. 

B  Eligible  Circumstances  and 

Applicants 

Services  aulhorizad  m  fiTA  section 
325.A  may  be  provided  with  DDP 
national  reserve  funds  wbe-re  there  is  a 
dislocation  rw-sultinj^  from  reductions  in 
expenditures  by  the  I  nitet!  States  for 
defanse.  or  from  closures  or 
realignments  of  US.  mihiiry  facilities. 

Grants  of  DDP  natiorial  raserve  funds 
may  be  ft  warded  io  Slates,  JTPA  title  IE 
substate  grantees,  ernpicvers, 
represyniatives  of  employtes.  labcr- 
managernent  committees  and  other 
eniplGver-einpicyee  entitits  which  are 
certified  by  the  State  as  quahfied  project 
operators.  Grants  may  be  awarded 
directly  to  the  eligible  grar.lee  or 
through  the  State  via  a  subgrant 
Applications  must  be  submitted  by  an 
eligible  entit',  m  accordam*  with  these 
guidelines. 

Note:  Tha  capabiiir)'  of  wich  grantee  enUry  to 
affectively  manage  grant  funds  muat  be 
venfjed  by  the  Department  to  an«ure 

accountability'  and  int^nty  o!  public  fund*. 
States,  which  are  already  subi4x:1  to  the 
provisions  of  the  Governor-Secretary  and 
ITPA  Grant  Agreements,  do  n^rt  have  to 
separately  demonstrate  tiieir  management 
capability  Non-State  entities  ;ir«  strongiy 
encouraged  to  submit  applicaJions  through 
the  State,  as  the  grant  applicant  This  wUl 
facilitate  a  more  timely  award  of  fundi  to 
successfui  applicants. 

C  Policies  Governing  Award  ofGronts 

1  Available  funds  shall  bv  awarded 
by  the  Secretary  of  Labor  in  a  maimer 
that  efScienily  targets  resources  to  areas 
most  in  need  or  most  severely  impacted, 
and  in  a  manner  which  promotes 
effective  use  of  funds. 

2.  All  projects  and  activities  funded 
shall  >:■  subject  to  the  applicable 
provisuns  of  fTPA,  the  appropriate 
regulations,  the  requirem.ents  contained 
in  these  insL-^ctions  and  tlie  Grant 
Officer's  award  do<::umentis),  and  any 
subsequent  grant  modification  which  is 
authorized. 

3  DDP  grant  ^Jnds  shall  ncA  be 
considered  as  an  ongoing  Kource  of 
funds  for  existing  dislocated  worker 
services  or  oUier  protects  or  activities 
.A.S  reflected  in  these  guide, ines,  DDP 
hinds  are  targeted  lo  specific  categories 
of  workers  affected  by  reductions  in 
defense  expenditures  and  by  the 
closures/raaiigninents  of  rr.iUtary 
insiallalions. 

4.  DDP  nauonal  reserve  funds  shall 
only  be  provided  to  meet  n  jeds 
consistent  with  the  provisions  of . section 
325A  of  JTPA.  Grants  will  be  phmanly 
awarded,  therefore,  where  liubstantia) 
numbers  of  workers.  relali\  ely  speaking, 


In  a  substate  area,  labor  market  region 
or  industry  are  dislocfited  as  a 
consequenaj  of  a  redudicn  m  defense 
expenditures  and  base  cioMires/ 
realignment,'! 

5  Only  disiocateo  workers  w»:r  meet 
the  requirements  of  :i25A(b)  of  t^e  \::i 
will  be  eligible  for  sr.nices  funded  by 
DDP  The  Departmeiit  oi  Defense  will 
review  aecfi  apphcatic.n  to  aetemiine 
whotberthe  target  p-3puiat,iu:i  r.>ntorrn»- 
to  tnis  provision 

6,  No  grant  funds  SAardeG  atUii^  t>K' 
used  to  reimburse  costs  iDCUired  prior 
to  tbe  date  authonzci  i*-,  th*^  Tr'-ant 
Offic4?r,  except  for  ti.e  cost  i.<  rfc><!i,ire.1 
rapid  response  serv!,,es,  as  deR(;r;l>ed  in 
rrPA  s«:tion  325Ai  -niC). 

D  Secretarr's  Right:-  Hp!if=rved 

1.  The  Secretary  reserves  the  rigfit  to 
distribute  a  portion  of  DDP  national 
reserve  hinds  in  a  manner  .other  than 
that  provided  by  thi,»i  notic*,  t,i:;:;i-.stbiU 
with  the  JTPA.  and  '.a^m:.^  ,r,-.,, 
consideration  special  (  ;ri:uj?,s!a:jt.es  and 
unique  needs  which  may  anse.  ThiS 
may  include  the  funding  of 
demonstration  pro)ei  t.*-  '.'':, r:r.if,h  a 
separate  competilivn  grsr:*  f.ro,;  e'i.s 

2  The  Secretary  ai.sc-  n-ser^*-''^  "-.e 
.nght  to  fund  individual  prnjef  :■'.   >;;  ar. 
incremental  basis  where  'rif  '  Vjm-'Tieni 
determines  that  such  a::  d:-!:^::  v\  .j,..c 
result  in  the  most  eff«:t;ve 
available  resources 

3.  If  insufficient  appliM' 
received  by  the  Departn,t^n 
acceptable  quality  and  whi 
guidelines  and  selec;.'):-  ,T;':«ri,s 
contained  in  this  nonce  tc  exha^^st  tbe 
DDP  national  rese.Te  account,  the 
Department  will  tab:  whatever  action  it 
deems  necessary  and  appropriate. 
consistent  with  the  .^.ct  and  the 
regulations,  to  exhaust  the  funds. 
Unobligated  funds  remaining  when  the 
Secretary  s  obligational  authority 
expires  will  be  returned  to  the  Treasury. 

Part  II.  Program  Rei^uirementa 

A  Participant  Eligibility 

1   CURTAIN  MEMBEi^  OF  THE 
ARMED  FXJRCi:S  ~A  mfflnbor  of  the 
Armed  Fort:»8  shall  i^  eligible  for 
training  adjustment  assistance,  and 

employment  services  under  th,i;  'w*ction 
)f  the  member — 

a.  Was  on  active  duty  or  full-time 
National  Guard  duty  on  September  30, 
1990. 

b  During  the  s  year  perod  beginning 
on  that  date — 

(i)  Is  mvoiuntanly  separated  (as 
defined  in  section  1 :  41  of  title  10, 
United  Slates  Code)  from  active  duty  or 
full-time  National  Guard  duty;  or 

(ii)  Is  separated  from  active  duty  or 
full-time  National  Guard  diit\  pn-sna.n! 


tr 


a  special  separatioM  benafi'i*  prcfgre; 


ise  of 

u-h,i',h  a,re  vi 
h  mtH'l  *h«i 


'ution;  and 


u,nder  set.:l,ion  n74«  ■!■■;  !:':ie  10  United 
btate*  C<«de.  a:  ;ht-  \    ..is..ia"\  •joj.ia.rhl.u 
incentive  prutiDi-i:.  ..ncitt.'  s**,";   ;,  :  i '",''■, 
Uiat  title, 

1.^  nn!  Mi;ti!it>G  ',' 
t ,  e  v  .  rv , ,:  i  p  r  •  •  o  ;  h  m  ! 

a.  Applies  !ij  a  icx,a>  administrative 
entity  or  pro)ect  operator  for  such 
training,  adjust  TiH^'  assistance,  or 
eniplo3mient  s*^  .    .•.  before  the  end  of 
the  1H"  i  jv  ;>f"  c)d  beginning  on  the 
date  of  l^.r^;  si :  p.'-ation. 

Note:  "Rets  oe:  ^mv"  aiMi  "Inadent  to  thai 
separation"  are  defined  in  Appendix  H. 

2.  CEKTAIN  nFFTVSF 
EMPLOYEES 

a  IN  f.r.NLKAL. — Except  as  provided 
in  subpaj&grapc  b  e  n'viiian  employee 
of  the  Dep*inmen*  ,>f  i.*-t>-  .m-  or  the 
DefMiTtmei     >  Fiargysne.     >•-  - 'Kibie 
for  training  «u  istment  assisidn  *,  and 
empli  vm«rit  surv  i;  i-f  under  this  sectioo 
if  th*"  tiinpi!  wt* — 

,■  I'^.nrik  Vi'i^  S-year  period  •■^■t^.iw.r..^ 
on  October  1.  1992,  is  terminated  or  la-a 
off  (or  receives  a  notice  of  termination 
orla\  i.f'"  '- ,;:   ^uch  empl.-'v:  i'--!  &■.  h 
result  ui  f»«tiu.::;,)n»  in  dete;"i,M>  <i,rmi:,a  ,riw 
or  the  cloeure  or  mni^imiru:  ■..'''.  k. 
military  instai'!,t('ii,-r,  «■.  .>'i--:"i':,,,',,f^,.,;  ;  \ 
the  Secretary  ;  f  !>»-!»'i.sr  <'  '_:,r  St+Lrvtiir^ 
of  Ener;^,  except  that,  in  the  case  of  a 
notice  of  terrr.inatinn  or  lay  off,  the 
eligibilitv    f  vit-  H;;;p;ovee  shall  not 
^■♦-^.:ri  uni.:  :  nr  , lays  before  the 
pro,B<.:'.eG  ^ait  ^f  termination  or  lay  ofi; 
and 

(ii)  Is  not  entitled  to  retired  or  retainer 
pay  incident  to  that  termination  or  lev 
off. 

b.  S  PK  r:  i  .* ;  F  r !  ,}■■  t-'; ;  r  i :;  \  i  m  *  '■-, 
EMPl.C  ,VT':f'-,  >  vr'  ■■",;»,  y^yy  A.y--\^y\-' 
OF  DEFENSE  EMi^LuVED  AT  tJ:J<TAiN 
MILITARY  INSTALLATIONS.— 

(i)  IN  genera:       a      viljan 
employee  of  tna  Departmeoit  of  Defense 
employed  at  a  military  installation  being 
closed  or  realigned  under  laws  referred 
to  in  clause  (ii)  of  this  paragraph  shall 
be  eligible  for  training,  adjustment 
assistance,  and  emplOT-mpr-'  %F-".-\-m 
under  this  section  beg;;  nui;  ui     .     i.ite 
on  which  such  employee  receives  actual 
notice  of  termination  (including  a 
Certification  i^  Expected  Separation),  or 
the  dale  det«inined  by  the  Secretary  of 
Defense  under  clause  (iii)  of  this 
paragraph,  whicfiever  occurs  earlier. 

(ii)  CERTAIN  DEF'LNSE  LAWS.— The 
laws  referred  to  in  this  paragraph  are — 

(I)  The  Defense  Base  Closure  and 
Realignment  Act  of  1990  (pari  A  of  title 
XXIX  of  Pub.  L.  101-510;  10  U.S.C  2687 
note);  and 

(H)  Title  II  of  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Ad  (Pub.  L 
100-526;  10  U.S.C  2687  note). 
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(iii)  DATE  —The  date  determined 
under  this  clause  is  the  date  that  is  24 
months  before  the  date  on  which  the 
military  installation  is  to  be  closed  or 
the  realignment  of  the  installation  is  to 
be  completed,  as  the  case  may  be 

3  CERTAIN  DEFENSE 
CONTRACTOR  EMPLOYEES— An 
employee  of  a  private  defense  contractor 
shall  be  eligible  for  training,  ad)ustmant 
assistance,  and  employment  services 
under  this  section  if  the  employee— 

a  Dunng  the  5-year  period  beginning 
on  October  1.  199'2.  is  terminated  or  laid 
off  (or  receives  a  notice  of  termination 
or  lay  off)  from  such  employment  as  a 
result  of  reductions  in  defense  spending 
or  the  closure  or  realignment  of  a 
militarv'  installation,  as  determined  by 
the  Secretary  of  Defense,  except  that,  m 
the  case  of  a  notice  of  termination  or  lay 
off.  the  eligibility  of  the  employee  shall 
not  begin  until  180  days  before  the 
projected  date  of  the  termination  or  lay 
off:  and 

b  Is  not  entitled  to  retired  or  retainer 
pay  incident  to  that  termination 

B  Allowable  Activities  and  Senices 

1  RE.\DIL'ST\{ENT  .\NT) 
RETK.\1NING  SERV^CES  Funds  may  be 

used  to  provide  any  of  '.he  -apid 
response,  basic  readn,.istment  and 
retraining  services  identified  in  JTPA 
sections  314  (b),  (c)  and  (ell  Funds 
provided  to  DCL  by  DoD  for  DDF 
programs  shall  not  be  provided  to 
substitute  for  activities  related  to  the 
employer's  traditional  training 
responsibility  associated  with  product 
model  changes  the  introduction  of  new 
products,  and  general  employee 
upgrading,  except  as  prcvded  below  in 
B  2^  Siti-ls  rpgr^'lmi 

2  SKILLS  LTGR.\DING. 
a.  SitJiis  upgradma  mav  be  provided 

to- 
ll) Individuals  who  are  employed  in 
non-managenal  positions,  including 
individuals  in  such  positions  who  have 
received  notice  of  tarmmatioi;  or  lay  off, 
if  such  upgrading — 

(I)  Is  integral  to  the  conversion  of  a 
defense  facility  and  necessary  to  prevent 
a  closure  or  mass  layoff  which  would 
result  in  the  termination  or  layoff  of 
such  individuals,  and 

(II)  Is  to  replace  or  update  obsolete 
skills  of  such  individuals  with 
marketable  skills,  and 

(ii)  Individuals  who  have  received 
notice  of  termination  or  lay  off  from 
non-managerial  positions,  including 
individuals  who  have  been  terminated 
from  such  positions  if  such  upgrading 
is  to  replace  or  update  obsolete  skills  of 
such  individuals  with  marketable  skills, 
without  which  reemployment  la  a  high 


demand  occupation  or  industry  would 

be  unlikely 

Sort:    Obsolete  skills"  is  defined  in 
Appendix  F 

b  The  employer  of  employees  who 
receive  skills-upgrading  training  with 
funds  under  this  grant  must  maintain  its 
expenditures  from  all  other  sources  for 
skills-upgrading  at  or  above  the  average 
level  of  such  expenditures  during  the 
penod  October  1    1991  to  September  30, 
1992  The  employer  must  maintain 
documentation  indicating  the  level  of 
su(h  expenditures  This  documentation 
w'l!  be  made  available  for  revaew  upon 
re<,uest  of  the  Grant  Officer  or  its 
designee 

3  DEV'ELOPME^JT  AND 
INTRODUCTION  OF  HIGH 
PERFORMANCE  WORKPL.'\CE  AND 
WORKER  PARTICIPATION  SYSTEMS 
Funds  may  be  used  for  the  development 
and  introduction  of  high  performance 
workplace  systems;  employee  and 
participative  management  systems,  and 
workforce  participation  in  the 
evaluation,  selection,  and 
implementation  of  new  production 
technologies.  Any  such  activities 
proposed  to  be  Rinded,  in  whole  or  in 
part,  by  this  grant  must  meet  the 
following  requirements: 

a.  Each  proposed  activity  must  have 
an  objective  related  to  preventing  a 
closure  or  mass  layoff  of  workers  who, 
if  terminated,  would  be  eligible  for  the 
DDP  program,  or  to  reduce  the  number 
of  workers  who  otherwise  would  be  laid 
off  or  terminated; 

b.  Any  costs  for  tuition  payments  or 
staff  training  under  this  activity  to  be 
charged  to  the  grant  shall  be  limited  to 
training  of  individuals  employed  in 
non-managerial  positions;  and 

c  Any  planned  activities  must 
include  a  mechanism  through  which 
non-managerial  employees  are  involved 
in  planning  and  oversight  of  the 
activities. 

Budget  template  2  in  the  Application 
Requirements  section  identifies  the 
types  of  expenses  which  can  be  charged 
to  the  grant  for  these  activities 
Appendix  G  provides  a  listing  of  sample 
activities  in  this  category  This  list  is  not 
exhaustive  or  limiting  The 
appropriateness  of  proposed  activities 
in  this  category  will  be  determined  by 
the  Department  based  on  information 
provided  in  the  application 

4.  CON\T.RS!ON  PLANNING 
ACnVITIES.  Funds  may  be  used  for 
planning  activities  related  to  conversion 
of  existing  defense-oriented  facilities 
and  business  operations  to  public  or 
non-defense  commercial  uses  Such 
activities  r^n  include,  but,are  not 
limited  to.  feasibility  or  market  studies 


to  identify  alternative  uses,  and 
development  of  proposals/business 
plans  to  obtain  public  and/or  pnvate 
development  funding 
5,  RELOCATION  ASSISTANCE 

a.  Relation  shall  be  an  allowable 
activity  only  where  a  dislocated  worker 
who  meets  the  eligibility  criteria  under 
JTPA  section  325A(b)  cannot  reasonably 
be  expected  to  secure  suitable 
employment  in  the  commuting  area  in 
which  the  dislocated  worker  resides  and 
has  obtained  suitable  employment 
affording  a  reasonable  expectation  of 
long-term  employment  in  the  area  in 
which  the  worker  wishes  to  relocate,  or 
has  obtained  a  bona  fide  offer  of  such 
employment,  provided  that  the  worker 
is  totally  separated  from  employment  at 
the  time  relocation  commences, 

b.  The  cost  of  relocation  for  a 
dislocated  worker  under  DDP  shall  not 
exceed  an  amount  which  is  equal  to  the 
sum  of 

(ij  90  percent  of  the  reasonable  and 
necessary  expenses  incurred  in 
transporting  the  dislocated  worker  and 
the  dislocated  worker's  family,  if  any, 
and  household  effects:  plus 

(ii)  A  lump  sum  payment  equivalnnt 
to  three  times  such  worker's  average 
weekly  wage,  except  that  the  ma.ximurn 
allowable  amount  of  such  payment  is 
$800  per  participant,  unless  a  greater 
amount  is  justified  and  approved  by  the 
Grant  Officer. 

Necessary  expenses  shall  be  travel 
expenses  for  the  dislocated  worker  and 
the  dislocated  worker's  fam.iiy  end  for 
the  transfer  of  household  effects. 
Reasonable  costs  for  such  travel  and 
transfer  expenses  shall  be  by  the  least 
expensive,  most  reasonable  form  of 
transportation 

c  For  any  individual  who  is  eligible 
for  student  financial  assistance  under 
programs  for  employees  of  the 
Department  of  Defense  and  veterans, 
such  assistance  shall  be  used  to  meet 
the  needs  of  the  eligible  individual  prior 
to  the  provision  of  relocation  assistance 
with  funds  under  this  grant  program. 

6  OLT-OF-AREA  JOB  SL^RCH 
ASSISTANCE. 

a.  Out-of-area  job  search  shall  be  an 
allowable  activity  only  for  the  purpose 
of  assisting  a  dislocated  worker  to 
secure  a  job  within  the  United  States. 
The  dislocated  worker  must  meet  the 
eligibility  criteria  under  JTPA  section 
325A{b),  and  must  have  been  separated 
from  his/her  job.  There  must  also  have 
been  a  determination  that  the  dislocated 
worker  cannot  reasonably  ^  expected 
to  secure  suitable  employment  within 
the  commuting  area  in  which  (s)he 
resides.  Procedures  for  determining 
whether  a  separated  dislocated  worker 
cannot  reasonably  be  expected  to  secure 
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suitable  employment  within  the 
cxjminuting  area  in  which  the  <ii8l(x::ataci 
v-orker  resides  must  be  described  in  the 
grant  application  and  be  approved  by 
\he  Grant  Officer. 

b.  The  cost  of  out-of-area  )ob  searcii 
for  a  separated  dislocated  worker  under 
DDP  shall  be  an  allowable  readjustment 
cost,  but  shall  not  provide  for  more  than 
90  percent  of  the  cost  of  necessary  and 
reasonable  out-of-area  )ob  search 
expenses,  and  may  not  exceed  a  total  of 
$800,  unless  the  need  for  a  greater 
amount  is  justified  and  approved  bv  the 
Grant  Officer. 

c.  These  requirements  do  not  apply  to 
regular  job  s«anh  activitiBS  and  services 
provided  to  an  eiigibie  participant 
within  the  commuting  area  wiihin 
which  the  eligible  participant  resides, 

7.  FROHmiTED  ACnVTRES.  DDP 
national  resen'e  funds  may  not  be  losed 
for  work  experience  artivities  or  public 
service  employment 

C.  Needs-Belated  Payments 

1.  APPUCANT  RESPONSIBILrrY  - 
,\r.  application  for  hinds  under  DDP 
must  provide  for  sufficient  funds  to 
provide  needs-related  payments  to 
eligible  participants  to  enable  such 
participants  to  participate  in  and 
complete  training  or  education 
programs  under  the  grant  In  developing 
a  budget,  applicants  must  be  aware  that 
the  funds  available  for  needs-related 
payments  are  limited  and  that,  in 
projecting  use  of  budget  resources, 
applicants  must  take  into  account  those 
persons  who  will  and  will  not  be 
eligible  for  needs-related  payments  For 
those  individuals  determined  or 
expected  to  be  eligible  for  needs-relatHd 
payments,  sufficient  funds  must  be 
budgeted  to  cover  any  anticipated 
payments. 

2.  ELIGIBILITY  FOR  NfEEDS- 
RELATED  PAYXCrsTTS 

a.  To  qualify  for  needs-related 
payments  under  a  DDP  grant,  the 
dislocated  worker  must  receive,  or  be  a 
member  of  a  family  that  currently 
receives  a  total  family  income  that,  in 
relation  to  family  size,  does  not  exceed 
the  lower  living  income  level  as 
published  annually  in  the  Federal 
Register  by  DOL. 

Note:  "Family  income"  is  defined  in 
Appendix  H. 

b.  To  receive  needs-related  payments, 
the  eligible  participant  shall  not  qualify 
for  or  must  have  ceased  to  quahfy  for 
unemployment  compensation.  Aii 
eligible  individual  who  has  ceased  to 
qualify  for  unemployment 
compensation  must  have  been  enrolied 
in  a  training  or  education  program  by 
the  end  of  the  thirteenth  week  of  the 


worker's  initial  unemployment 
compensation  benefit  penod.  or  If  later 

by  the  end  of  the  eighth  week  after  bein^ 
infonned  that  a  short-term  layoff  wili,  i: 
fact,  excfjeo  6  months. 

Note;  "Enrollwd  in  trainirm  nr  ec;!;  i:';:': 
pir-gram"  is  defined  m  AppenJit  H 

c  To  rec;ei.'e  needs-related  payments, 
an  eiigibie  worker  must  be  participatLog 
ir;  a  training  or  educa'iui;  pro^rarri 

d.  Needs-related  pa-vniH;.;,.'  ^i.^.!  not 
\'ii'  provided  to  any  pa,r:,!(  ifia:-'  's'lA^rv 
the  program  operatci:  :it'ter:T..;;es  :.;uit 
the  parlicipaxH  is  not  iT;(ik,:ig 
satisfatrtory  progress  m  ai..quiring 
r^^levanl  skills  in  the  trair-ing  program, 
nor  to  any  participant  rweiving  trade 
reediustrnent  allowances,  on-the-job 
trsining,  out-of-area  }ob  search 
cliowaiices,  or  relocation  .allowances 
under  this  program  dt    :';.'.pter2  of  the 
Ltle  III  of  the  Trade  *„,  •  ,  if"  1974. 

3  LE\TL  OF  NTLTlS- RELATED 
PAYME?srr. 

a  The  weekly  level  of  needs-related 
payments  !o  an  eligible  dislocated 
worker  in  DDP  national  reserve 
programs  who  satisfies  the  criteria  in 
paragraphs  2  a.-2.d.  above  must  be  equal 
to  the  higher  of: 

U)  The  applicable  level  of 
unemployment  compensation  (i.e.,  the 
average  of  the  weekly  compensation 
payments  made  to  the  dislocated  worker 
during  the  worker's  initial 
unemployment  compensation  period); 
or 

(li)  The  annuel  poverty  level 
determined  in  acc:or,Jance  with  criteria 
published  by  the  Department  of  Health 
and  Human  Services,  divided  by  52  (to 
obtain  a  weekly  equivalentj. 

b  Ttie  weekly  payment  level  shall  be 


dt'termsned  et 


time  of  the 


participant  s  enrollment  into  training, 
and  shall  be  provided  to  each  eligible 
participant  who  satisfies  the  criteria  of 
paragraphs  2.a-2.d. 

c  Every  three  months  from  the  date 
of  the  original  determination  of 
eligibility  for  needs-related  payments, 
the  family  income  for  any  participant  in 
a  training  or  education  program  must  be 
redetermined.  The  redetermination  shall 
be  based  on  the  family  income  for  the 
three-month  period  using  the  same 
criteria  that  were  used  in  the  initial 
determination  process,  except  that 
income  from  needs-related  payments  are 
not  included.  The  revised  fam.iv 
income  will  determine  thiat  part ic:: pant  s 
current  eligibility  for  needs -■eiated 
payments 

Note;  "Fainiiy  inco-mc'   wiii  b^p  sr.  a;;rii:a!iz(>d 
figure  tnseid  on  actual  fam;:v  imx)!-n»  rlurmc 
a  six  month  period.  At  the  tvm«  of  pro«r8ni 
appiication,  this  penod  wul  be  tJrie  s:x 
nx)nths  imm«diate!y  preceding  eppixraftoii 


Few  gu6«equ«nt  detfrnT'i.atif.ris   'li.-  ;*Tiod 
w]]  b*  the  rrvst  rv  «>iii  ;f,-»-»-  iriaiiUvs  plug  the 


i    Al,  Id,; 


(:;-;rv'"h!'''  \» 


Tifi\  quft.ify  or  r'",|iif) 


I 


iflymenlh  'ii.riiij,. 


:  jpant 

i  ( ■  ;  H"' :  I,  «d  of 


">•  iau*'l  ; 
U-.f  tra.f 

t'    f  :')!   f,   V   U'laiv;,;   1,.;  'j,'u<  .s  M.jjl  *!•- 

for  s'liiiHiit  hnancini  ns.>-,'-'anc8  under 
prf •trams  for  empi<)Vfn.<,   'f  the 
I>i>a;iji  -nt  of  Deff  i  **-  aid  under  all 
progn-i:,''  fo' vt-tHra;>    i  ;:<i  .iuding 
through  'dit  Vetera:. i  -*.-iaunistration), 
such  assistance  must  be  used  to  meet 
the  needs  of  the  eligible  individual  prior 
to  the  provision  of  needs-related 
payments  with  funds  under  this  grant 
program. 

D.  Required  Services 

Each  application  for  funds  under  UDP 
must  include  verification  that  the  State 
Dislocated  Worker  Unit  has  provided,  or 
is  in  the  process  of  providing,  the 
following  activities  and  services: 

1.  In  conjunction  with  the  substate 
grantee  (and  where  appropriate, 
repreeentatives  from  the  Departroeot  of 
Oefenae),  has  eatabUsbed  on-site  contact 
with  employers  and  employee 
representatives  affected  by  a  dislocation 
or  potential  dislocation  of  eligible 
individuals,  preferably  not  later  than  2 
business  days  after  notihcation  of  such 
dislocation. 

2.  Has  promoted  the  formation  of  a 
labor-management  committee  or  other 
employer-employee  entity  in  the  case  of 
a  facility  affected  by  an  employee 
dislocation   m-  j.jtential  dislocation  in 
accordance  wiUi  /TPA  section 
314(b)(lKB),  including  the  provision  of 
technical  assistance  and,  where 
appropriate,  financial  assistance  to 
cover  the  start-up  costs  of  such 
committee. 

3.  Has  provided,  in  conjunction  with 
the  IrixM'-management  committees  or 
other  employer-employee  entity 
established  pursuant  to  clause  2.,  the 
following  services: 

a.  An  initial  survey  of  potential 
eligible  individuals  to  determine  the 
approximate  number  of  such 
individuals  interested  in  receiving 
services  under  this  section; 

b.  Orientation  sessions,  counseling 
services,  and  early  intervention  services 
for  eligible  individuals  and 
management.  Such  services  may  be 
provided  in  coordination  with 
representatives  from  the  United  States 
Employment  Service,  the  Interstate  Job 
Bank,  the  Department  of  Defense,  and 
:ii6  .Nat.jf.ai  C3ccupationai  Information 
Coordinating  Committee; 

c.  Initial  basic  readjustment  services 
in  conjunction  with  such  services 
provided  hv  suhstfit*-  g'"ftr;t»*« 
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These  services  must  be  provided  as  a 
condition  of  the  grant,  and  must  be 
provided  by,  or  under  the  direction  of, 
the  State  through  its  Dislocated  Worker 
Unit,  A  portion  of  the  grant  award  shall 
be  retained  by  the  Department  until 
verification  is  made  that  the  services 
have  been  provided  This  portion  shaii 
be  used  to  reimburse  the  DWU  for  the 
cost  of  providing  the  services. 
Reimbursement  can  only  be  made  for 
the  costs  of  rapid  response  and  initial 
basic  readjustment  services  incurred  by 
the  State  with  its  resen.-e  f'jnds.  This 
procedure  is  described  m  Part  FV  of 
these  guidelines. 

E  Performance  Outcomes 

The  following  are  the  m.inimum 
expected  performance  levels  for  any 
project  receiving  DDP  funds. 

1,  Entered  Employment  Rate=75,0% 

2,  Wage  Replacement  Rate  for  Entered 
Employments=90.0% 

No<e:  The  "wage  replacemenr  rate  is  defined 
in  .Appendix  H 

Any  project  which  does  not  propose, 
or  IS  determined  unlikely  to  meet  these 
m.inimum  performance  levels  will  not 
be  funded,  unless  the  applicant 
provides  sufficient  information  in  the 
application  to  indicate  that  these 
performance  levels  are  not  feasible  in 
the  context  of  local  labor  market 
conditions. 

[Note:  The  er.'sred  employment  rate  is  for  the 
to'al  project.  The  Department  expects  that 

cefain  activities  (e  g..  classroom  skills 
training,  on-the-iob  traicing)  will  achieve 
high-^r  en'ered  empiovTnen!  rates.  Applicants 
should  note  the  requirement  in  the 
ass'jranr.es  that  on-the-job  training  contracts 
contain  "hire  first"  provisions.) 

F  Administrative  Requirements 

1  GENERAL.— In  addition  to  the 
JTP,^  regulations  and  these  guidelines, 
some  graniee  organizations  may  be 
subject  to  the  requirements  listed 
below — 

a.  State  and  local  gove-nments  (except 
for  JTPA  State  i;rant  recipients  that 
rece.ve  DDP  f-unds  under  the  ITPA  State 
Grant  Agreement  "block  grant") — 0MB 
Circular"A-87  (Cost  Principles)  and  29 
CFR  pa.n  97  (Uniform  Administrative 
Requirements  for  Grants  w.th  State  and 
Local  governments)  appiv 

b  Non-Profu  Organizations — 0MB 
Circulars  A-122  (Cost  Principles)  and 
41  CFR  29-70  (Administrative 
Requirement.;)  apply. 

c.  Educational  Institutions — 0MB 
Circulars  A-21  (Cost  Principles)  and  41 
CFR  29-70  (.administrative 
Requirements)  apply 

d.  Profit  Making  Commercial  Firms — 
Federal  Acquisition  Regulation  (FAR)— 


48  CFR  part  31  (Cost  Principles)  and  41 
CFR  29-70  (Administrative 
Requirements)  applv  In  addition,  the 
audit  requirements  at  20  CFR  627.480(c) 
shall  applv  to  commercial  recipients. 
2   FlNAKiCLAL  .MANAGEMENT 
a  Cost  limitations  under  section  315 
,-)f  riT'A  and  20  CFR  631  13  apply  to 
DDP  grants  except  where  justification 
for  adjusting  these  limitations  is 
included  in  the  grant  application  and 
approved  by  the  Grant  Officer  This 
limitation  applies  to  the  total 
expenditures  for  program 
administration  inciudmg  any  funds 
reserved  by  the  State  where  it  is  the 
applicant  but  not  the  project  operator 

b.  Not  more  than  20  percent  of  Lhe 
grant  award,  excluding  funds  expended 
for  needs-related  payments,  can  be  used 
for  program  administration,  conversion 
planning  activities,  and  adivities 
related  to  development  and  introduction 
of  high  performance  workplace  systems, 
employee  and  participative  management 
systems,  and  workforce  participation  in 
the  evaluation,  seIe<:tion,  and 
implem.entation  of  new  production 
technologies.  No  waivers  of  this  cost 
limitation  will  be  granted 

c.  Costs  associated  with  the 
establishment  of  a  Labor  Management 
Committee  (LMC)  are  appropriately 
charged  as  Rapid  Response  costs 
Ongoing  operational  costs  of  the  Labor 
Management  Committee  during  the 
period  of  performance  of  the  grant  are 
chargeable  to  the  appropriate  cost 
categories  based  on  the  functions 
performed  by  the  LMC. 

d.  When  a  participant  is  eligible  for 
either  partial  or  full  reimbursement  of 
training  costs  (e.g..  Pell  grants,  employer 
tuition  reimbursement,  student  financial 
assistance  under  programs  for 
employees  of  the  Department  of  Defense 
ancf  veterans,  etc.)  the  epplication  must 
describe  the  procedures  established  for 
the  reimbursement  and/or  crediting  of 
such  costs  if  such  costs  are  initially 
charged  to  the  DDP  national  reserve 
grant. 

Note:  DDP  national  reserve  funds  which  have 
been  expended  for  training  prior  to 
certification  of  Trade  Adjustment  Assistance 
(TAA)  eligibility  need  not  be  reimbursed 
when  TAA  funds  become  available  to  cover 
the  balance  of  the  training.. 

e.  If  an  indirect  cost  rate  is  applied 
calculating  administrative  costs,  the 
basis  for  the  rate  and  the  approving 
authority  must  be  cited, 

f.  It  is  not  intended  that  DDP  national 
reserve  projects  automatically  budget  15 
percent  of  the  award  amount  toward 
administration.  The  amount  planned  to 
be  used  for  administration  and  the 
specific  purposes  for  which  it  will  be 
used  must  be  specified  in  the  budget.  A 


portion  of  costs  charged  to  an 
administrative  pool  may  be  allocated  to 
the  grant,  up  to  the  total  amount 
approved  for  the  grant  and  consistent 
with  overall  expenditures  for  the  grant 
and  with  the  rules  defined  in  part  627 
of  the  JTPA  Regulations  for  the  charging 
of  costs  against  a  cost  pool. 

3  INFORMATION  AND  REPORTING 
REQUIREMENTS. 

a.  Records  By  accepting  a  grant,  the 
grantee  agrees  that  it  will  miaintain  and 
make  available  to  the  US  Department 
of  Labor,  upon  request,  inform.ation  on 
the  operation  of  the  project  and  on 
project  expenditures.  Such  information 
must  include  all  financial  information 
consi-stent  with  generally  accepted 
accounting  principles,  participant 
information  sufficient  to  justify  a 
determination  of  eligibility  and  a 
complete  record  of  assistance  received 
under  the  DDP  project 

b.  Reports.  The  grantee  shall  submit  to 
the  Employment  and  Training 
Administration  an  original  and  two 
copies  of  "The  Dislocated  Worker 
Special  Project  Report"  ETA  Form  No, 
9038  (0MB  No,  1205-0318).  In  addition 
to  the  standard  instructions  for  this 
report  form,  the  following  instructions 
shall  apply  to  com.pletion  of  the  form  for 
DDP  projects: 

—Administration  costs  and  the  costs 
incurred  for  workplace  system  and 
conversion  planning  activities  shall 
be  reported  under  the 
"Administration"  line  item, 

— In  the  "Comments"  section,  enter  a 
breakout  of  the  administration  costs 
only 

C.  State  Review 

1.  RESPONSIBILITY  Where  the 
applicant  is  not  the  State,  the  applicant 
will  submit  the  application  to  the  State 
JTPA  administrative  entitv  for  review 
(see  Appendix  J.  List  of  State  JTPA 
Liaisons).  The  State's  review  shall 
include  a  determanation  of  the 
applicant's  ability  to  satisfactorily 
undertake  the  proposed  project,  that  the 
project  design  is  reflective  of,  and 
responsive  to,  the  dislocation 
circumstances,  that  the  application 
package  is  complete  in  accordance  with 
these  guidelines;  and  that  the  required 
rapid  response  services  are  being  or  will 
be  provided  by  the  State  DWU  The 
State's  review  and  determination  letter 
must  be  included  in  the  application 
package,  subject  to  the  provisions  of 
paragraph  2. 

2.  TIMING.  The  State  shall  have  30 
calendar  days  to  review  the  application. 
The  applicant  may  submit  the 
application  to  the  Department  after  the 
date  on  which  it  receives  the  letter  from 
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the  State  or  upon  expiration  of  Lhe  30 
calendar  days,  whichever  occurs  first. 

Part  III.  Application  Requirements 

To  be  r.onsidered  for  fundi."g  the 
application  must  include  the 
information  identified  m  this  part  If  an 
applicant  plans  to  operate  a  project  ..a 
more  than  one  location,  each  location 
shall  be  listed  and  separate  budgets, 
implementation  schedules  and,  vshere 
appropriate,  lists  of  icx:al  demand 
occupations  or  skills  for  retraining  shall 
be  provided.  In  all  cases,  the  applicant 
m.iist  also  include  a  summary  budget 
and  implementation  schedule  for  the 
entire  project, 

A   Transmittal  Letter 

A  letter  requesting  DDP  funds  en 
behalf  of  the  applicant,  signed  by  the 
Governor  (or  his/her  authorized  JTPA 
signatory  official),  or  by  the  applicants 
authonzed  signatory  must  accompany 
the  application.  The  letter  shall  indicate 
support  for  the  application,  and 
acceptance  of  full  responsibility  fur 
effect  administrative  of  the  funds 
requested  in  the  application  If  tlie 
applicant  is  not  the  State,  a  letter  from 
the  State,  as  described  in  section  U  G,  of 
these  guidelines  must  also  be  included. 

B.  Standard  Form  (SF  424} 

Each  application  must  include  a 
completed  SF  424.  Application  for 
Federal  Domestic  Assistance  (Catalogue 
No.  17.246)  with  an  ongina!  signature 
by  the  authorized  signatory.  This  form 
is  found  in  appendix  A. 

C  Assurances  and  Certifications 

Each  application  must  include  the 
following  required  assurances  and 
certifications.  Applications  which  do 
not  contain  each  of  the  following 
required  elements  may  be  returned  to 
the  applicant  for  correction  and/or 
completion  before  they  are  considered 
for  funding. 

1.  An  original  signature  certification 
of  acceptance  of  the  required 
assurances.  The  "Required 
Programmatic  Assurances"  are  found  m 
appendix  b, 

2.  An  original  signature  certification 
regarding  "Ehng-Free  Workplace"  must 
be  submitted  with  the  application 
except  in  the  case  where  the  applicant 
is  the  State  JTPA  agency  A  suggested 
form  incorporating  the  required  text  is 
found  in  appendix  C, 

3.  A  "Certification  Regarding 
Debarment,  Suspension  and  other 
Responsibility  Matters,  Primary  Q^vered 
Transactions"  must  be  submitted  with 
all  applications  as  required  by  the  DOL 
regulations  implefnenting  Executive 
Order  12549.  "Debarment  and 


Suspension."  29  CFR  98  510  A 
suggested  form  incorporating  the 
required  text  is  found  in  Appendix  D. 

4.  A  "Certification  Regarding 
Lobbying"  shall  be  submitted  with  each 
application  as  requ,rfi<3  hv  29  CFR  part 
93,  "New  Res;nr:tior;.s  .,•;  Lobbying."  54 
PR  6736,  6751  (Febnia:-%  '^f.    1990).  A 
suggested  form  incorp':i-,!ii.r.g  the 
required  text  is  found  in  Appendix  E. 

5.  An  assurance  of  compliance  with 
"Nondiscrimination  and  Equal 
Opportunity  Requirements  of  JTP.*i  "  A 
suggested  form  (State  and  Non-State 
version)  is  found  in  Appendix  F. 

6  When  the  applicant  is  not  the  State 
.rrPA  entity  (i,e  .  subject  to  the 
Governor' Secretary  and  fTP.^  Grant 
Agreements).  SF  424B,  Assurances — 
Non-Construction  Programs,  with  an 
original  signature,  must  be  submitted 
With  the  flppiiriition.  This  assurance 
form  IS  found  m  Appendix  G. 

D  Svr,  npsis  of  the  Project 

A  short  siunmary  of  the  project 
providing  the  following  information 

must  be  included: 

1  The  name  and  address  of  the 

proiect  operator,  along  with  the  name 
and  telephone  number  of  a  contact 
person  for  the  protect  operator; 

2,  Planned  beginning  and  ending 
dates  of  the  project — 

Sole:  The  planned  beginning  date  should  be 

no  earlier  than  20  dayi  from  the  date  of 
submittal  of  lhe  application,  to  allow  time  for 
the  applirjjtion  to  t)e  reviewed  and 
fundaSility  to  be  determined, 

3,  The  total  amount  of  DDP  national 
resen'e  funds  requested, 

4  The  priiect  locations  (cities, 
counties,  and  States); 

5  The  namefs)  of  the  company(ies)  or 
facilities  from  which  the  affected 
workers  have  t>een  dislocated.  If 
workers  are  being  dislocated  from  a 
defense  contraaor,  the  speafic  contract 
and/or  subcontract  numbers  of  the 
projects  on  which  the  workers  were 
employed  must  be  included; 

5.  The  datefs;  of  employment 
termination  and  the  number  of  workers 
affected  If  workers  are  to  be  terminated 
in  phases,  give  planned  dates  and 
numbers  of  workers  for  each  actual  and 
planned  layoff. 

7.  The  names  of  the  States,  counties, 
and  cities  m  whK.h  the  affected  workers 
reside; 

8  The  total  number  of  participants 
planned. 

9.  The  total  number  of  entered 
employments  planned; 

10.  The  planned  entered  employment 
rate. 

11.  'Rie  p.anned  average  wage  at 
entered  employment. 


12  The  p la  ; lied  ro'^t  per  participant; 
and 

13.  The  planned  cost  per  entered 
employment. 

E.  Project  Narrative 

The  narrative  portion  of  the 
applicat:   r  f-xcluding  attachments, 
should  n  ■  «  X-  rted  thirty  (30)  double- 
spaced  page^  • , ;  t'WTitten  on  one  side  of 
the  paper  on.) .  a:;d  paginated.  The 
narrative  must  specifically  address  each 
of  the  elements  listed  below.  Use  of 
tables  and  charts  to  summarize  relevant 
data  and  information  is  strongly 
encouraged.  However,  the  applicant 
must  provide  suiTicient  narrative 
interpretations  of  data  simimarized  in 
any  tables  and  charts  to  support  the 
need  for  the  project  and  the 
effectiveness  of  the  planned  service 
strategy 

The  project  narrative  shall  include: 

1.  A  description  of  the  need  for  the 
project.  The  description  must  include 
information  that  demonstrates  that  the 
employment  losses  are  the  result  of 
reductions  in  Department  of  Defense 
expenditures.  Specific  information  must 
be  provided  regarding  the  defense 
expenditure  reductions  which  occurred 
or  will  occur,  including  identification  of 
military  bases  or  facilities  which  are 
scheduled  for  closure  or  realignment, 
contracts  which  have  been  terminated 
or  reduced,  and/or  projects  which  have 
been  canceled.  If  the  dislocations  are  the 
result  of  the  cancellation  of  a 
subcontract,  the  description  must 
identify  both  the  subcontract  and  the 
prime  contract. 

If  the  proposed  target  group  includes 
workers  dislocated  as  a  result  of  the 
relocation  of  a  company  plant,  the  city 
and  State  to  which  the  plant  v^dll  be 
relocated  should  be  identified. 

2.  A  description  of  how  the  number 
of  affected  workers  which  are  planned 
to  participate  in  the  program  was 
determined.  The  description  should  use 
information  collected  through  the 
worker  survey  described  under  the 
required  services  in  section  II.D.3  of 
these  guidelines.  The  description  must 
include  an  identification  of  the  total 
number  of  affected  workers,  the  number 
likely  to  retire,  the  number  likely  to  be 
transferred,  the  number  likely  to  be 
recalled,  and  the  nimiber  with  locally 
transferrable  skills  who  will  require 
limited  or  no  assistance  under  DDP  to 
find  a  new  job.  The  description  shall 
identify  the  workers  by  position/ 
occupation.  If  this  date  is  not  available 
at  the  time  of  >■  iVnission  of  the  initial 
application,  ife  ft|  pucant  should 
describe  why  the  data  is  not  yet 
available.  If  the  application  is  funded, 
the  applicant  will  be  expected  to 
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provide  thjs  information  when  it  is 

avai'.a'i  id  Submission  of  this 
information  will  be  one  of  the  critrtria 
for  de^e'Tnining  sa'!sfactor>' 
impie;rienration  of  the  proitjct  for  the 
purpose  of  relea.s.iig  the  retained 
pon.'f.  cf  the  i?Tant  award,  as  describee 
m  5e<:t:Dn  rV'.D  of  these  gxiidelines 

Whfe'9  layoffs  have  ocrurr^d  more 
than  4  months  prior  to  the  submittal  of 
the  application,  Uie  application  shall 
mclu'-te  information  indicating  how  the 
r.umbtT  of  affected  workers  who  remain 
unemployed  and  in  need  of  services  has 
beer.  Jetermined 

3.  A  description  of  existing  resources 
which  will  be  used  to  provide  services 
'.0  p"^\erA  participants,  including 

a  .\r.  identification  of  the  State  and 
sub^'-ite  Title  III  funds  and  se'^-ices  that 
have  bet,'n  or  mil  be  provided  to  the 
affected  workers. 

b.  A  description  cf  the  naturta  and 
duratirn  of  any  ccn'ractual  obligation 
of,  or  any  voluntary'  arrangements  by, 
the  employees)  or  union(s)  to  provide 
readjustment  and 'or  training-related 
services  to  terminated  empl''  yees  When 
appiicatiie,  severance  pay  arrangements 
shall  be  described. 

c.  Cocrdmation  with  Trade 
Adjustment  Assistance  resource 
provided  under  the  Trade  Act  — 

(i)  Identification  of  whether  an 
application  has  been  made  for  Trade 
Adjustment  Assistar.ce  (TAA)  for  some 
or  all  of  the  affected  workers  If 
certitu,a:.on  has  already  been  issued, 
identification  of  the  petition  number. 

(u)  When  some  or  all  of  the  target 
group  IS  certified  as  eligible  to  receive 
TAA  assistance,  including  Trade 
Readjustment  Allowances  (TR-M, 
national  reserve  funds  may  still  be 
needed  for  those  services  not  allowable 
under  T.^A  (e.g.,  assessment,  lob  searrh 
assistance  including  )ob  clubs, 
transportation  assistance  within  the 
commuting  area,  counseling,  child  care 
and  training  that  does  not  meet  TAA 
traaiL-^g  criteria;.  In  such  instances,  the 
applicant  may  request  a  waiver  of  the 
requirement  that  SO  percent  of  the  total 
gran'  funds  must  be  expended  for 
retraining 

(ill!  V\  here  a  T,\.\  certifuia'ion  has 
been  issued  for  some  or  all  of  the 
affe<:ttfd  workers,  the  application  shall 
include  an  estimate  of  the  number  of 
workers  to  receive  T.A.\-fundtid  training 
and  the  cost  of  such  training  The 
application  shall  also  descnbe  the 
coordination  procedures  established  to 
track  the  project  participants  receiving 
T.AA-hinded  training. 

4  .-K  local  labor  market  analysis  which 
iden'ifies  the  oaxpations  which  are 
priority  opportunities  for  training  and 
placement  of  part.i(:;pants,  the  sources  of 


informaUon  used  to  identify  the  target 
occupations  the  rationale  for  selection 
of  the  occupations  (e  g  ,  current  or 
projected  demand  for  workers,  wage 
levels,  relevance  to  experience  of 
workers  to  be  served),  and  the  primary 
skill  requirements  associated  with 
employment  in  each  occupation  The 
analysis  must  also  include  an 
identification  of  the  most  current 
information  regarding  the 
unemployment  rate  and  the  percent  of 
the  population  in  the  area  with  incomes 
below  the  poverty  level.  The  analysis 
must  be  provided  for  the  local  labor 
market,  plus  any  other  job  markets  in 
which  job  placement  is  an  appropriate 
option  for  the  affected  workers. 

5  A  general  assessment  of  basic  skills, 
career  interests,  and  income  needs  of 
the  workers  who  comprise  the  eligible 
target  group  for  the  proposed  project. 
Where  Uie  targeted  workers  differ 
according  to  positions,  income  levels 
and/or  work  experience  or  job  skills,  the 
assessment  must  identify  the  basic 
skills,  career  interests  and  income  need 
by  category  of  worker. 

6.  A  description  of  the  service 
strategies  necessary  for  effective  training 
and  job  placement  of  the  population  to 
be  served. 

a.  Intake.  A  description  of  the 
procedures  to  recruit  participants  into 
the  program,  including  the 
identification  of  the  primary  entities 
responsible  for  the  outreach  and 
recruitment  effort,  and  of  the  entityfies) 
responsible  for  ensuring  the  eligibility 
of  each  participant. 

b.  Basic  readjustment  sen-ices.  A 
description  of  the  types  of  participant 
assessment  and  counseling  prtjvided 
and  the  methods  used:  and  the  types  of 
assistance  provided  to  participants  in 
job  search  skills  and  job  placement 

c.  Retraining  services.  A  description 
of  the  specific  types  of  retraining  to  be 
provided.  The  description  must 
separately  identify  each  type  of 
retraining  (i.e.,  basic  skills/GED, 
English-as-a-Second  Language, 
classroom  skill  training,  on-the-job 
training,  entrepreneurial  training),  and, 
for  each  type,  estimates  of  the  average 
duration  and  cost  per  participant. 

Note:  Funds  provided  for  DDP  projects 
cannot  jutwtityto  for  activities  related  to  the 
employer'*  traditional  training  responsibility 
associated  with  product  model  changes,  the 
introduction  of  new  products,  general 
employee  upgrading,  and  other  such  changes, 
except  as  provided  for  under  paragraphs  7.d. 
and  7.e,  below.) 

d.  Supportive  services  A  description 
of  specific  supportive  services  to  be 
provided  and  an  identification  of  the 
criteria  for  receipt  of  each  suc±  service. 


e,  Needs-related  payments  A 
description  of  the  basis  for  developing 
an  estimate  of  the  amount  of  funds 
required  for  needs-related  payments  to 
the  participants  to  be  served  through  the 
project.  This  description  shall 
specifically  identify'  the  assum.ptions 
used  to  develop  the  estimate  regarding 
factors  such  as.  number  of  participants 
to  receive  clas.sroom  skills  training; 
length  of  training;  pen:ent  of 
participants  with  family  incomes  below 
lower  living  standard,  etc 

f  Relocaton  and  out-of-area  job 
search  assistance  If  relocation  and/or 
out-of-area  job  search  assi.=;tance  are  to 
be  provided,  a  description  of  the 
circumstances  that  make  these 
appropriate  services  for  the  target  group. 
'  7  Where  appropriate — 

a.  A  prehmiinary  outline  of  a  program 
to  convert  the  affected  defense  base  or 
facility; 

b  Preliminary  plant  or  military  base 
conversion  proposals,  and  proposals  for 
the  effective  use  or  conversion  of 
surplus  Federal  property; 

c.  A  description  of  efforts  to 
coordinate  the  activities  and  services 
provided  under  the  grant  with  the 
Department  of  Defense's  Office  of 
Economic  Adjustment  and  other 
relevant  agencies; 

d.  A  description  of  any  skills 
upgrading  which  includes  an 
identification  of  the  employer(s),  the 
specific  positions  and  number  of 
workers  to  be  included,  and  a 
description  of  the  specific  skills  to  he 
covered  in  the  training; 

e.  A  description  of  the  specific 
employers/ facilities  and  of  the  specific 
objectives  and  activities  to  be  completed 
regarding  development  and  introduction 
of  high  performance  workplace  systems, 
employee  and  participative  management 
systems,  and  workforce  participation  in 
the  evaluation,  selection,  and 
implementation  of  new  production 
technologies  The  description  should 
also  include  an  identification  of 
employer  and  other  resources  being 
comm.itted  in  support  of  these  activities. 

These  descriptions  must  include  an 
identification  of  how  DDP  funds  will  be 
specifically  used  in  support  of  each 
applicable  activity. 

8  A  description  of  the  specific  actions 
which  have  been  completed  by  the  State 
Dislocated  Worker  Unit  regarding  the 
activities  and  services  described  in 
section  II. D  of  these  guidelines. 

F  Implementation  Plan 

The  application  shall  include  the 
following  implementation  information- 

1.  A  description  of  initial  actions  to  be 
taken  to  support  timely  implementation 
of  program  activities  upon  receipt  of 
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grant  funds.  Enrollment  of  participants 
normally  should  occur  no  later  than  90 
days  following  the  Grant  Officer  <; 
authorization  to  incur  <    --'.s  again^;   re 
funds  awarded.  If  such  a  tnie  si  jit  i;   :e 
cannot  be  met  or  is  inappropriate,  an 
explanation  of  appropriateness  of  the 
implementation  schedule  to  the 
dislocation  circumstances  must  be 
included. 

2.  A  quarterly  implementation 
schedule  showing  projected  cumulative 
goals  by  program  year  quarter  for  the 
following: 

a.  Total  participants; 

b.  Total  terminations;  and 

c.  Total  entered  employments. 

3.  £nd-of-project  totals  for  the 
following: 

a.  Total  participants  for:  total  project, 
assessment,  job  search  assistance,  basic 
skills'GED  each  occupational  area  of 
classi.oMi  skills  training,  OJT, 
entrepreneurial  training,  upgrading 
training,  other  training; 

b.  Total  terminations; 

c.  Total  entered  employments  for: 
total  project,  received  basic 
readjustment  services  only,  classroom 
skills  training  total,  OJT.  other  training; 

d.  Number  of  participants  receiving 
relocation  assistance,  and 

e.  Number  of  partu  ipants  receiving 
out-of-ari^a  ")b  search  fissislans  e 

If  thpre  are  s>ibproie(1s,  a  q;. «."•..-']',' 
and  end-of-pro)ect  implementaf:;(;:i 
schedule  must  be  subrniSfed  for  the  total 
project  and  for  each  subprosect. 

C.  Project  Budget 

1   Costs  must  be  allot  atwi  uTnier  the 
following  cost  categones 
Administration.  Basic  Readjustnc:;! 
Services,  Retraining,  Supportive 
Services  and  .N'eeds-Related  Paynients. 
and  Rapid  Response  as  defined  m  20 
CFR  631  13.  and  high  perforrriar.i  e 
workplace  systems  and  tcnvers;    ;) 
activities,  as  described  in  these 
guidelines.  If  the  applicant  desires 
adjust.ment.s  or  waivers  to  the  cost 
hm.itations.  as  descnbrd  ;e!  section 


II.F.2.  of  these  guidelines,  the 
application  must  include  an 
identification  of  the  speciBc  waivers 
requested  and  a  description  of  the 
project-specific  factors  or  circumstances 
which  make  such  waivers  appropriate. 

2.  The  application  must  include  the 
following  budget  information: 

a.  Where  DDF  national  reserve  funds 
will  be  combined  with  funds  from  other 
sources  (e.g..  State  or  substate  JTPA 
funds,  employer  or  union  training 
funds,  State  formula-allotted  funds. 
State  vocational  education  or  economic 
development  funds),  a  line  item 
breakout  of  total  project  costs,  identified 
by  funding  source  (refer  to  Budget 
Template  1); 

(i)  When  grant  funds  are  used  for 
skills  upgrading,  projected  expenditures 
bom  all  other  sources  for  skills 
upgrading  are  to  be  included  in  the 
budget.  The  application  must  also 
include  an  identification  of  funds 
expended  by  each  applicable  employer 
for  employee  skills  upgrading  during 
the  period  October  1, 1991  to  September 
30,  1992. 

(ii)  Where  grant  funds  are  used  for 
conversion  planning  activities,  the 
development  and  introduction  of  high 
perforrna;-'.(  e  v.urkplace  systems, 
err  pioue  and  part;:  ipative  management 
S-,  sterns     r  workfcrce  participation  in 
tne  exar.a'ior:  selection,  and 
irnpieiner;'a*ii  r;  of  new  production 
technoioK  e<;  the  ,roiected  expenditures 
from  ail  other  so  art  es  for  that  activity 
ft'e  !oi  l'>e  shown  in  the  budget. 

b  A  Lie  Item  breakout  of  total 
planned  grant  costs,  bv  cost  category 


(refer  to  BudK*^'  T 


e;T! 


=  te  2). 


Note  \\  here  sutw  i  ritracts  for  services  other 
than  tuition  payments  and  OJT  are  proposed, 
a  separate  Budget  Template  2  must  be 
completed  for  each  subcontract  whose  value 
Is  10%  or  greater  of  the  total  project  budget, 
excluding  funds  to  be  expended  for  needs- 
related  payments. 

c.  Projected  expenditures  by  cost 
category  for  each  quarter  during  the 


period  of  the  grant  for  the  overall  grant 
and  for  each  sub-project  (refer  to  Budget 
Template  3). 

d.  Only  expenses  related  to  the 
provision  of  the  services  described  in 
subsection  E.8.  of  this  part  shall  be 
chained  to  the  "rapid  response" 
category.  It  is  expected  that  in  preparing 
the  application  and  budget,  the 
applicant  will  work  with  the  State's 
Dislocated  Worker  Unit  to  develop  an 
estimate  of  the  cost  of  such  services. 

3.  The  following  limitations  shall 
apply  in  budgeting  funds  to  be  provided 
through  the  national  reserve  grant: 

a.  For  a  "pass-through"  grant  project, 
where  the  State  is  the  appUcant  but  an 
eligible  applicant  will  be  the  project 
operator,  the  State  may  reserve  1  and  ^/2 
percent  (.015)  of  the  total  grant  award  or 
$15,000,  whichever  is  less,  for  costs 
associated  with  the  administration  of 
the  grant  (e.g.,  reporting  activities  and 
project  oversight).  This  cost  is  to  be 
charged  to  the  Administration  cost 
category  in  the  project  budget.  A  State 
requesting  administrative  costs  that 
exceed  this  amount  must  provide  a 
justification  including  the  projected 
person-hours  and  functions  to  be 
performed. 

b.  Any  costs  that  are  subcontracted 
(excluding  tuition-based  contracts  to 
training  providers  and  OJT  contracts  to 
employers)  shall  be  identified  by  the 
name  of  the  contractor  and  the 
functions/activities  to  be  performed. 
Applicants  should  note  that 
procurements  are  to  be  conducted  in 
accordance  with  the  provisions  of  the 
JTPA  regulations  at  20  CFR  part  27  (57 
FR  62004  and  58  FR  31471). 

c.  Each  equipment  purchase  or  lease 
with  a  unit  cost  of  $2500  or  more  must 
be  specifically  listed  and  justified. 

d.  No  direct  costs  shall  be  charged  for 
any  activity  that  is  included  in  the 
indirect  cost  line  item. 

BILUNO  cc:,  f   *'  ■  ■•  :»•  ■*■ 
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H.  Coordination  and  Linkages 

1  GOVTRN'ORS  .\.NT)  SL'B STATE 
GR.\NTEES  The  app!icat;or.  mast 
include  letters  from  the  Governor  (or 
his.  her  designated  sis^atory  official  for 
JTPA)  and  each  appropnate  JTPA  Title 
ni  substate  grantee  indicating  that  they 
have  been  proviled  an  opportunity  to 
review  and  cornment  on  the  application. 
Each  letter  should  provide  a  description 
of  ^Jndlng,  ser\  ices  and/ or  assistance  to 
be  provided  to  the  project. 

2  PRIVATE  INDUSTRY  COl'NCIL 
{PIC)/LOC\L  E'^CTED  OFnCL\L 
(LEO),  Each  application  must  provide 
evidence  that  the  appropriate  PICs  and 
LEOs  have  b^-en  gr-en  an  opportunity 
for  review  snd  comment 

3  LABOR  MANAGEMENT 
COMMITTEE.  Each  application  must 
describe  the  consultation  with  and 
participation  of  the  labor  management 
com.m.ittee  or  other  employer-employee 
entity  established  pursuant  to  paragraph 
n.D  2.  in  the  development  of  the 
applicanon  and  proieci  design. 

4  LABOR  0RG.\NI2:aTI0NS.  Each 
application  where  a  substantial  number 
(at  least  20%)  of  the  affected  workers  are 
represented  by  a  labor  organization(s) 
must  provide  documen'ation  of  full 
consultation  with  tiie  appropriate  local 
labor  organization  in  the  development 
of  the  proiect  design  Documentation  of 
such  consultation  is  required  for  each 
labor  organization  representing  at  least 
20%  of  the  affected  workers. 

5.  OTI-IER  Each  applirat.on  must 
describe  how  the  project  will  coordinate 
with  other  S;ate  and  local  agencies  and 
related  program.s,  including:  DoD 
Readjustmient  Program,  Veterans' 
program.s  (including  fT?A  Title  IV-C) 
available  in  the  area,  Disabled  Veterans 
Outreach  Program  (DVOF)  and  Local 
Veterans  Employment  Representatives 
(LVERsi.  the  L'riemploym.ent 
Com.pensation  system,  the  State 
Employm.ent  StiTvice.  the  Pell  Grant 
program,  and  if  appiicabia  the  Trade 
.\d;ustment  .Assistance  program  and 
Defense  Conve.'s.on  Assistance  (DCA) 
grant  projects 

/  Financial  and  management 
capability  Except  where  the  actual 
project  operator  will  be  the  State  or 
JTPA  Title  HI  substate  grnntee,  the 
application  must  include  a  description 
(2  pages  or  less)  of  Lhe  prospective 
project  operator's  financial  and 
management  capabilities  The 
description  must  include 

1   an  organizational  and  staffing  chart 
indicating  how  prcject  responsibilities 
will  be  assigned  and  performed; 

2.  a  desrj-iption  of  current  or  previous 
relevant  experience  in  providing 
services  to  dislocated  workers  or  in 


administering  training  and  employment 
programs,  including  size  of  project! s) 
and  outcomes;  and 

3.  a  description  of  the  project 
operator's  capability  to  ensure  the 
integrity  of  funds  awarded  under  DDF 
and  to  maintain  and  report  required 
fiscal  and  participant  information 

Part  rV.  Grant  Selection.  Award  and 
Modification 

A.  Selection  Criteria 

1.  OVERALL  CX)NSIDER.\TIONS.  To 
be  considered,  the  application  must 
demonstrate  that  the  proposed  project 
meets  the  purpose  of  and  is  consistent 
with  the  Act  and  regulations;  and 
provides  all  the  information  required  by 
these  guidelines.  Grant  applications  will 
be  evaluated  and  considered  for  funding 
where  the  Department  of  Defense  has 
concurred  that  the  dislocated  workers  to 
be  served  by  the  proposed  project  shall 
be  or  were  dislocated  as  a  result  of 
reductions  in  DoD  expenditures  and/or 
the  closure  or  realignment  of  military 
facilities;  and  where  the  application 
adequately  demonstrates  tiiat  sufficient 
funds  have  been  budgeted  for  noeds- 
related  payments.  These  determinations 
will  be  based  on  information  submitted 
by  the  applicant,  as  requested  in 
sections  m.E.l.  and  OI.E.e.e.  of  these 
guidelines. 

2.  SPECmC  EVALUATION 
CRrrERL\.  The  following  specific 
criteria  shall  apply  to  the  evaluation  of 
responsive  applications  and  to  the 
selection  of  grantees  for  DDP  national 
reserve  dislocated  worker  projects: 

a.  SEVERITY  OF  NEED.  Consideration 
will  be  given  to  the  severity  of  the 
circumstances  and  need,  as  described  in 
the  grant  application  (eg  .  the  total 
impact  of  the  dislocation  on  the  area  as 
a  result  of  the  reduction  in  defense 
expenditures  and  base  closures,  the 
local  unemployment  rates,  the  percent 
of  the  local  populations  with  incomes 
below  the  poverty  level,  the  ratio  of 
eligible  individuals  in  the  affected 
community  to  the  population  of  such 
community,  the  immediacy  of  the 
schedule  for  layoffs  of  workers). 

b.  TARGET  GROUP.  Consideration 
will  be  given  to  the  extent  to  which  the 
project  is  focused  on  those  affected 
workers  actually  requiring  retraining 
services  to  remain  in  the  labor  force,  as 
shown  by  the  analysis  of  the 
characteristics  of  the  affected  workers 
and  of  the  available  employment 
opportunities  in  the  local  labor  market 

c  SERVICES.  Consideration  will  be 
given  to  the  services  to  be  provided  and 
the  service  mix,  including  the  degree  to 
which  the  services  appear  to  meet  the 
needs  of  the  target  population  and  the 


extent  to  which  retraining  and  related 
services  are  linked  to  job  placement  in 
demand  occupations  in  the  area.  No 
application  will  be  approved  unless  it 
contains  assurances  that  the  applicant 
will  use  amounts  from  the  grant  to 
provide  needs-related  paym.ents  in 
accordance  with  section  325A(i)  of  the 
Act 

d'  LTIUZATION  OF  RESOLHICES. 
Consideration  will  be  given  to  the  extent 
to  which  the  applicant  has 
dem.onstrated  that  the  project  will  be 
integrated  with  other  existing  program 
and  comm.unitv  resources. 

e  COST  EFFtCTTVENESS. 
Consideration  will  be  given  to  the  cost 
effectiveness  of  the  proiect  (e,g,.  cost  per 
participant,  cost  per  placement,  and  cost 
per  activity  in  relation  to  services 
provided  and  the  outcomes  projected. 
including  expected  wage  levels);  the 
level  of  funding  designated  for  client 
services  as  opposed  to  staff  support  and 
adm.mistration;  and  whether  sufficient 
provision  has  been  made  for  needs- 
related  payments.  All  proposed  cost;; 
will  be  evaluated  to  deter.mme  whether 
they  are  necessary,  reasonable,  and 
properlv  allorjible  to  the  grant. 

f  MANAGEMENT  CAPABILITY. 
Consideration  will  be  given  to  the 
project  operator's  fiscal  and  program 
management  capabilities  to  administer 
the  proposed  project  and  the  project 
operator's  demonstrated  ability  to  begin 
program  operations  expeditiously  and 
implement  program  activities  and 
services  in  a  timely  manner. 

g  OTHER  CONSIDERATIONS  The 
Grant  Officer  will  consider  the  overall 
effectiveness  and  efficiency  of  the 
proposal  itself  as  compared  to  other 
proposals  received.  The  Grant  Officer 
will  consider  written  comments 
regarding  the  application  submitted  by 
the  Gcvemor  or  other  interested  parties. 

3   PRIORITY  When  reviewing 
applications  foi  grants  under  DDP, 
priority  will  be  given  to  the  following: 

a.  Applications  received  for  projects 
to  be  operated  by  JTPA  Title  III  substate 
grantees, 

b.  .Applications  received  from  any 
applicant  on  behalf  of  affocf^jd 
employers  in  a  similar  defense-related 
industry  or  on  behalf  of  a  single 
employer  with  multiple  bases  or  plants 
within  a  State;  and 

c.  Applications  demonstrating 
employer-employee  cooperation, 
including  the  participation  of  labor- 
management  committees  or  other 
employer-employee  entities. 

The  Department  of  Labor  encourages 
eligible  applicants  to  make  application 
through  the  State  JTPA  Title  III  grantee 
entity  to  facilitate  timely  funding  and 
implementation  of  projects. 
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B.  Application  Review  Process 

1.  Except  where  the  applicant  is  8 
State,  the  application  must  be 
developed  in  consultation  with  the 
State,  and,  where  appropriate,  in 
consultation  with  the  larwr  management 
committee  or  other  empiover-emplovee 
entity  at  the  affected  facihty;  and  with 
representatives  from  the  Department  of 
Defense. 

2.  Prior  to  submission  of  an 
application  to  the  Secretary,  t_he 
applicant  m.ust  submit  the  application 
to  the  State  ITPA  agency  for  review  (see 
Appendix  J  for  a  list  of  the  YTPA  liaisons 
in  each  State).  The  Slate's  review  shall 
include  a  verification  of  the  descriptive 
information  regarding  the  financial  and 
management  capabilities  of  the 
applicant  dnd  project  operator,  and  of 
ihe  adequacy  of  coordination  with 
rf-lated  programs  and  State  and  local 
agencies.  The  State  will  have  a 
maximum  of  30  calendar  days  to  review 
the  application.  The  applicant  may 
subm-it  the  applica;ion  to  the  Secrt-tary 
after  the  date  on  which  the  State 
completes  its  review  of  the  application 
or  upon  expiration  of  the  30  calendar 
days,  whichever  occurs  first.  This 
review  by  the  State  will  satisfy  the 
requirements  for  intergovemm.ental 
review  of  Department  of  Labor  programs 
and  activities  under  29  CFR  subtitle  A, 
part  17. 

3.  .An  application  will  be  reviewed 
and  fundability  determined  based  upon 
the  overall  responsiveness  of  the 
application's  content  to  the  submission 
requirements  and  to  these  selection 
criteria,  taking  into  account  the  e.xlent  to 
which  funds  are  available,  DOL  will 
make  a  decision  regarding  the 
application  within  30  calendar  days 
after  the  date  on  which  the  application 
is  received  by  DOL.  DOL  will  provide 
written  notification  to  the  applicant  if 
the  applicant  has  not  satisfied  the 
application  requirements  described  m 
part  in  of  these  guidelines. 

4.  An  application  will  be  rejected  for 
funding  under  DDP  when: 

a.  The  application  proposes  to  assist 
workers  who  are  not  dislocated  as  a 
consequence  of  reductions  in  DoD 
expenditures  and/or  closures  or 
realignments  of  military  facilities; 

b.  The  application  is  not  consistent 
with  statutory  and/or  regulatory 
requirements; 

c.  The  application  does  not  meet  the 
standards  established  by  these 
guidelines;  or 

d.  The  information  required  is  not 
provided  in  sufficient  detail  to  permit 
an  adequate  assessment  of  the 
responsiveness  of  the  application. 

5.  An  application  may  oe  rejected  if 
other  available  applications  appear  to  be 


more  effective  in  achieving  l_he  goals  of 
this  program,  taking  into  account  the 
exit-nt  to  which  hinds  are  available. 

C  Approval  and  A  \*-nrd  Procedure 

1  In  the  case  of  an  award  to  the  State 
JTPA  agency,  the  Grant  Officer  will 
issue  an  award  letter  and  Notice  of 
Obligation  (NOO)  pursuant  to  the  JTPA 
(.rant  Agreement,  'block  grant".  TTie 
State  and/or  local  program  may  be 
required  to  submit  additional 
information  to  satisfy  requirements  in 
these  guidelines.  In  such  circumstances, 
the  Department  m.ay  or  may  not  allow 
the  incurring  of  costs  prior  to 
submission  of  the  additional 
information  depending  on  the  nature 
and  the  seriousness  of  the  issues 
identified.  The  Grant  Officer's  approval 
letter  will  contain  the  Department's 
decision  on  this  issue. 

2,  Applications  not  funded  pursuant 
to  the  Ckivemor-Secretary  and  JTPA 
Grant  Aicreements  will  be  subject  to  the 
following  grant  award  procedures: 

a  Once  a  preliminary  decision  is 
made  by  DOL  to  approve  a  proposal  the 
applicant  will  be  instructed  to  negotiate 
and  resolve  any  issues  identified  in  the 
proposal  and  to  develop  a  revised 
submission  to  be  incorporated  in'o  a 
grant  package  to  be  executed  by  the 
Department  of  Labor.  A  letter 
announcing  this  process  will  be 
forwarded  to  the  applicant  from  the 
Grant  Officer.  If  the  identified  issues  are 
not  resolved  to  the  satisfaction  of  the 
Department  of  Labor,  the  application 
will  not  be  finally  approved  for  funding. 

b,  A  grant  document  will  be  prepared 
in  triplicate  and  forwarded  to  the 
applicant  for  signature  The  applicant 
must  sign  three  onginals  of  the  grant 
document  and  return  them  to  the  Grant 
Officer  for  final  exeaition. 

c.  The  Grant  Officer  will  execute  the 
grant  documents,  and  forward  one 
signed  original  to  the  applicjint  TY.e 
grant  document  and  the  transmittal 
letter  will  instruct  the  grantee  as  to  the 
date  that  the  grantee  may  commence  to 
incur  costs  against  the  executed  grant. 

D  Retention  of  Portion  of  Grant  Amount 
by  the  Department  of  Labor 

1   PORTION  RELATING  TO 
GENERAL  APPLICATION 
REQUIREMENTS.  Subject  to  paragrsfh 
b.,  EXDL  will  retain  25  percent  of  the 
amount  of  the  grant  award,  to  be 
disbursed  within  90  days  after  the  date 
on  which  the  Secretary  determines  th.if 
the  applicant  is  satisfactonly 
implementing  the  plans  and  strategies 
described  in  the  approved  application 
Satisfactory  implementation  shall  be 
based  on  the  following  criteria:  all 
planned  contracts  and/or  subagreements 


for  participant  services  have  been 
exeaitpd  the  Project  Director  and  at 
least  :'^  V     f  me  planned  staff  positions 

have  tH-*  11  filed,  a  minimum  of  50%  of 


total 


ia:. 


participants  have  been 


enrol  le  1  and   ;,e  information  on  the 
profile  of  affecied  workers  by  position/ 
occupation  has  been  submitted.  The 
determinatioti  w;  J  [►►^  h«sed  on  reports 
and  infonr.8';:r:  s   r  ir  'ted  by  the 
grantee,  as  verf.H!  ;  v  :k:)L  staff. 

2.  PORTION  KLLA.r!NG  TO  STATE 
DISUXIATM)  V\'CJRki:;R  UNIT 
SERVias  :  K  ]].  will  retain  up  to  20 
percf  rt  t  f :  •  -^  amount  retained  under 
paragi-Bj  ti  a      r  5  percent  of  the  total 
grant  au.'ii  (not  to  exceed  $50,000),  for 
disburv^  lent  to  the  State  Dislocated 
Worker  Unit  (DWU)  within  90  days  after 
the  date  on  which  the  project  operator 
verifies  that  such  unit  has  satisfactorily 
provided  the  activities  and  services 
described  in  subsection  D.l.  of  part  n  of 
these  guidelines.  The  amount  disbursed 
under  the  preceding  sentence  will  be 
used  to  reimburse  such  DWU  for  actual 
expenses  incurred  in  providing  such 
activities  and  services.  The 
disbursement  will  be  made  on  the  basis 
of  cost  documentation  submitted  by  the 
DWU  to  the  Grant  Officer. 
Disbursements  will  be  made  directly  to 
the  OUT'  hv  the  Dt^parfrnent  of  Labor. 

E.  Gr 

TT.^ 


M' 


,fi..uljon  Process 

>♦  p«rtment  recognized  that 
circumstances  will  arise  where  grant 
modifications  will  be  necessary,  and 
that  those  circumstances  will  be,  in 
some  cases,  beyond  the  control  of  the 
grantee.  Following  are  guidelines 
governing  the  submission  and  review  of 
grant  modifica'     ;;  rwjuests 

1 .  CIRCUKf  S  I  :\  \  i  }*  S  Ri  Q !  TRING  A 
GR.\.NT  MODinCATK  ),'■.  Rl  QUEST. 
Grantees  are  responsible  fur  monitoring 
the  implementation  and  progress  of 
these  grant  projects  and  for  identifying 
any  circumstances  that  woxild  require  a 
w::r).r;t  modification  request.  All  requests 
for  grant  modifications  must  be 
accompanied  by  a  synopsis  of  the 
proposed  changes  to  the  grant  and  an 
explanation  of  the  reasons  for  proposing 
such  a  change(s)  to  the  originally 
approved  project  plan,  lliere  are  several 
valid  reasons  for  grant  amendments. 

Following  are  types  of  reasons,  and 
the  information  or  possible  changes 
rnquirf^d  related  to  each  reason: 

a  GRANT  MODIFICMION' 
REQrESTS  REQriRKlJ  DTF  T'O 
CHANGES  IN  CIRCl'MSTANCES 
AFTER  TlIE  GR.^NT  AWARD,  such  as, 
bol  not  limited  to.  a  deifiv  in  layoff  or 
f;ia!;'  ciosure  cii-tH   'rif  rt'i.fiii  of  a 
iiLinitKfr  of  t,hie  pri:,, it+(,t  pts.-^.n^i pants, 
certification  of  wor'ker  eligibility  for 
Trfidn  Adjustment  Assistance,  or 
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recruitment  difficulty  resulting  irs 
enrollments  significantly  below  the 
planned  level  Th9<w»  and  othnr 
circumstances  could  requir*?  an 
extension  of  the  protect  and  date  ani  =? 
re-ased  implementation  5<:h»d'j1e 

b  GR.\NT  MODIFICMION 
REQL'ESTS  REQUIRED  DLT  TO 
BUDGET  CHANGES  The  follwmg 
b'jciget  chanjjes  will  require  a  grant 
arr.endment  r^uest  In  each  case,  an 
explanation  of  the  arc^amstances 
reqi-jinng  the  change,  a  revised  overa!! 
grant  budtret.  and  a  s^iiopsis  of 'he 
proposed  changes  fi  a  .  current  vs 
proposed  leveisl  must  accompany  th'- 
request  Any  other  parts  of  the  approved 
grant  impacted  by  such  changes  cv-.^; 
also  be  submitted  for  apprnva! 

— .Any  proposed  increase  to  the 
approved  b.idgat  for  Administra'.ioi. 

—A  proposed  hicrease  or  decrea.se  of  15 
percent  or  more  m  the  approvec 
protect  budget  for  Retraining. 

— in  the  case  of  any  budget  change  tna: 
would  result  in  a  decrease  ir.  the 
Retraining  cost  category  hne  item 
beiow  the  required  50  percent 
expenditure  rate  for  retraining,  or 
requiring  a  change  m  an  expend iturf? 
rate  previously  waived  by  the 
Secretary,  a  grant  amendment  request 
must  be  submulted.  If  iha  budget 


large  would  resu 


a  retra: 


t*x'>»-'n  '.^'",71^  "'1*°  hp-j-^w  'he  required 
50  perr-w"  i^'v"'   a  rMqii-'st  for  -a-bw^j 
including  justification  must 
accompany  the  amendment  rt- quest 
— A  proposed  increase  or  decrease  of  15 
percent  or  more  in  the  approved 
project  budg"*  •t  S  .•::---'-'.■.•-•  Snrvires 
andNeeds-Reiat'^d  F;4-.-";e:.'s  The 
resulting  increase  mav  r  ^'  t>K:  »«»d  the 

25  percent  cost  liraita': n  ^t  'his  rost 

categorv.  unless  sper:'~:r a; /»  ;i;s';f.pd 
and  ap;  '"vc'i  •-;•  the  Grant  Off; tpt 

-  graS--^-  modification 

Rr'O?  "'■ '^T>.  RFQnRni  DI.T  TO 
CHANOF'^  ;N  PROJECT  PARTICIPANTT 
ACl.'.  .1  i  LEX'FLS  such  as  any 
increase  or  de<  '■'»=* ^^'  nf  more  than  15 
percent  in  the  •  '  >.   number  of 
participants  to  t-*'  served  or  in  the 
number  of  partiapants  to  receive 
retraining  services  including  classroom 
training,  occupational  skill  training  on 
the-job  training,  entrepreneurial 
•raining,  remedial  education,  or  other 
proposed  training  a  '  v  'v  serving  more 
than  10  participants.  R"  ;  i^sts  must 
include  a  synopsis  of  p-  p osod  changes 
in  9«rvic8  leve  s 

d.  GRANT  MODIFK .A-^ION 
REQUESTS  REQ'  TRm  DI T  TO  \ 
CflAN'GE  IN  thf:  tap^:f-!TT) 
DLSl,C>"..ATFD  VVOFKFF'^  TO  BF 
SER^TO  •-••■  Tiff  r.RAN:'" 

e.  GK.-\v-  VfOninOATlON 
REQUES'^^  RF:)'  "^RFTl  XC^WS  T  IS 


PROfECTED  THAT  OOP  GR.ANT 
FUNDS  WILL  REMAIN  L'NEXPENDFD 

2  SL-BMISSION  OF  GR.ANT 
MODinCATIONREQlTSTS   All  grar^ 
m.odification  requests  must  be 
submitted  to  the  Grant  Officer  by  tne 
authorized  signatorv'  citing  the  number 
of  the  Notice  of  Obligation  transm.itting 
th»  grant  founds  to  the  State  or,  in  the 
case  of  a  grantee  who  is  not  subtect  'o 
the  JTPA  Governor 'Secre»ar>- 
Agreement,  the  grant  number. 

3  REVIEW  AND  .\PPROVAL  OF 
GRANT  MODIFICATION  RFQLT.STS 
Reque-^^s  for  grant  modif;'.ations  will  be 
considered  in  light  of  the  general 
purposes  of  the  DDP  national  reserve 
account,  the  selection  rntena  for  DDP 
national  reser\'e  proje<^ts  published  by 
the  Employment  and  T-aining 
Administration  in  the  Federal  Register 
and  the  purposes  of  the  original  grant 
award.  Modifications  whu  h  request 
significant  changes  in  the  target  group  to 
be  served  will  be  reviewed  nn  the  same 
basis  as  a  new  proposal 

The  Grant  Officer  will  advise  the  Stat- 
or  national  reserve  grantee  m  writing  of 
anv  approval  or  disapproval  of  the 
requested  grant  modifications,  generally 
within  30  days  of  receipt  of  the  grant 
modification  request 
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j  INSTRUCTIONS  FOR  THE  SF  424 

This  i5  Q  standard  form  '.i.ea  fry  i-i..cd-.' .,  js  a  req„., red  facesheel  for  preapplicaLions  and  applications  submitted 
for  Federal  assisunce  li  ^.'..  bo  used  by  Federal  agencies  t^)  obtain  applicant  certification  that  States  which  have 
est-ab!;shed  a  review  and  c . --.•r.nt  procedure  in  response  l«  Executive  Order  12372  and  have  selected  the  program 


■.0    i 

Ite 

1 

2 

3 
4 


DC  included  in  their  process,  t. 

n~.  Entrv; 

Self-explanatory 

Date  application  submittec 
State  if  applicable]  St  appl- 
(if  applicable) 

State  use  only  i^ if  appl. cable). 

If  this  application  is  to  c,  nt.nue  or  revise  an 
existing  award,  enter  present  Federal  identifier 

nun^iber  If  for  a  new  project,  leave  blank. 


10 


11 


. c  Deen  given  an  opportunity  to  review  the  applicant's  submission 

Item:  Entrv: 

12      List  only  the  largest  political  entities  affected 
(eg  ,  State,  counties,  cities). 


KeCt,".ii  a^'enc;.  'or 
\t  5  Cu;;tfui  numty:'!" 


:a  r 

.11 


.3  rv 


undertake  tr.e 
address  of  the 
:;p  -,  jinber  of  the 
related   to  this 


Legal   name  of  appl.cart, 
organizational  untt  whicn 
assistance  activity,  complete 
applicant,  arxl  name  and  teleph 
person  to  contact  on  rr^ar.e'- 
application 

Enter  Employer  IdentLfication  Number  (EIN)  as 

assigr.ed  by  the  Internal  Rt  .cnjc  Scrv^ce 

Enter   the   appropriate    letter   in    the    srace 
provided 

Check  appropriate  box  and  enter  appropriate 

letter(s)  m  the  space's!  provided 

—  "New'"  means  a  new  ass.ita"-ce  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding'budget  period  for  a  project 

with  a  projected  complet:.)n  date 

—  "Revision"  means  any  change  m  ihe  Feaeral 
Government's  financ.al  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  th.e  Catalog  of  Federal  Domest.c  AiSistar.ce 
number  and  title  of  the  program  under  which 

assistance  ;s  requested 

Enter  a  brief  descriptive  title  of  the  project,  if 

more  than  one  prcgrami  :,s  involved,  vou  should 
append  an  explanation  on  a  svpard'e  sreet.  If 
appropriate  (e  g  ,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  sum.m.ary  descr.pt.w»n  of  tr-.s  project. 

*LLiNQ  COO€  «10-«>-C 


13.    Self-explanatory. 

14      List  the  applicant's  Congressional  District  and 

any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
am.ounts  in  parentheses.  U  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 

process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 

and  taxes 

13  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  tftis  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (CerUin  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


provided  in  t! 
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AppendLx  B — Required  Programmafic 
AiaMirancM 

1.  The  grantee  assures  that  funds  provided 
by  this  grant  will  be  administered  by  the 
grantee  in«  m«nner  rt^nsisten'  with  the 
JTPA,  the  JTPA  rflgi:l<?t.ons,  the  requtrements 
contained  m  thp  p-ar;'  uppiicatsnn  guidelines, 
and  in  accordarjcp  w:'h  'he  pitnisions 
specified  in  the  prnoiisai  and  amendments 
approved  by  the  Grsn"  Offirer.  if  any. 
pursuant  to  the  grant  dcxi'oment  signed  b\'  the 
Department  of  Labor  C.rant  Officer 
transmitting  the  grant  award 

2.  The  grantep  agn>»*s  tr,  compile  and 
maintain  ir.formatiori  cm  protect 
implemen'ation.  perfttrrr.ante  and 
expenditures  The  infsirma'mn  will,  at  s 
minimum.  t>e  consisten'  with  ttie  activities 
a'l.l  cnsi  categnnps  ri^ntained  in  the  proiec! 
application  and  wsi'  b^  »\-ailable  to  the 
grantor  as  requested 

3.  The  grantee  assures  'hat  the  infnrmtttion 
provided  In  the  pmposai  is  correct  and  the 

vities  proposed  o)nft)rm  to  the  A(  t  and 


»(' 


leral  regulations  for  ITPA  Title  Fi! 


d!  *;vit)eh,  and  the  DDP  grant  appli'atmn 
yu  ;>]>';  in*»s 

4.  The  graritee  will  rtimmence  proiert 
operations  wirhm  30  days  from  receipt  of  thtt 
grant  award,  or  if  unable  to  commence 
operations  within  30  days,  will  notify  the 
Grant  Officer  of  the  proiected  date  on  whidi 
:  roiecl  operations  will  b«*gin  and  will 
provide  any  refjuested  information 
►'xplaining  th«  proiected  implement.ition 
.i^te 

5  The  grantee  agrees  to  review 
i'vpenditures  and  enrolimffnt  date  agRinst  ihi 
planned  levels  for  the  project  and  notif\-  the 
D^-partment  expeditiously  of  any  potential 
jr^.dRr-expenditure  of  funds 

6  The  grantee  assures  that  needs-relatpd 
payTnents  will  be  made  tn  each  proiect 
participant  who  is  eligible  for  such 
pa\Tnents.  in  accordance  with  these 

■  ppliration  guideline* 

7  The  grantee  assures  that  skills  training 
will  only  be  conducted  m  occupational  or  job 
skill  areas  in  which  the  demand  for  worker^ 
exceeds  the  available  supply  in  the  latwr 
market's)  m  which  eUsjibie  worker?  reside  o- 
to  which  thev  are  will: ng  to  commjtp  or 
rt'locBtP 

8  The  grar'ee  will  nn'  f-.jnd  any  OjT 
contract  of  less  than  six  weeks  duration  wi'r, 
f.inds  under  this  grant 

9  The  grantee  assures  that  all  OJT 
ffin'racts  supported  with  funds  under  this 
<rar.t  will  contain  a  "h"-p  first"  provision. 

10  The  grantee  assures  that  each  employer 
With  employees  who  will  be  provided  skills 
^.pgrading  through  this  grant  wi!!  mamtair 
I's  expenditures  from  ail  other  sources  for 
skills  upgrading  at  or  above  the  average  level 
cf  such  evpenditures  during  the  period 
October  1.  19m  to  September  30,  1992 

Signature  of  .Arjthorirerf  Cerfifvmg  Offiria! 

T.tip . 

.Anplicant  Organization     

Date  Submitted 


Appendix  C — Certification  Regardmg  Drui;- 
Free  Workplace  Requirements 

.A  The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  rlrug-free  workplace  bv 


(a)  Publishing  a  statement  notifying 
employees  that  the  tmlawfo!  manufacture. 

distribution  dis^iensing,  possession,  or  use  of 
a  controlled  subsiance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 

for  violation  of  such  prohibition; 

rb~  E';'a;/l:shinR  Rr  :inaoir\g  drug-free 
;!w  iireness  program  ■    i^f.irm  employees 
atxiut— 

'1 )  The  darigpr-;  r.t  dcg  abuse  in  the 
worKpiace 

Ui  The  grantee  s  policy  of  maintaining  a 
drug-free  workplaoe. 

(3)  Anv  available  drug  counseling. 
rehabilitation,  end  employee  assistance 
programs;  and 

(4)  The  penalties  that  m«\  tie  impoaed 
upon  employees  for  drug  abuse  violations 
(xcumng  in  the  woritpiace, 

1^;  Making  it  a  requirement  that«aok 
empr.'Vtte  to  t)e  engaged  ic  the  peifuiiuance 
of  the  grant  be  given  a  mpv   ,f  'he  ■i'atement 
required  by  paragraph  l  . 

(dlNotih^mg  the  employee  in  the  statement 
required  by  paragraph  1.  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  trie  en,;.iove.-  .r.  writing  of  his  or 
her  conviction  for  e  vioiation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction, 

|e)  Notifying  the  agency  in  writing,  within- 
ten  calendar  days  aftar  receiving  notice  under 
su"bparagrapb  4.b  from  an  employee  or 
othen^'ist'  receiving  actual  notice  of  such 
convictijr.  Emipiovers  of  convicted 
employees  must  provide  notice,  including 
position  tiiie  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant: 

(f)  Taking  one  of  the  following  actions. 
within  30  calendar  days  of  receiving  notice 
under  subparagraph  4.b  .  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973.  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal.  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  fb).  (c).  (d). 
(e)  and  (f)- 

B.  The  grantee  must  insert  in  the  space 
provided  below  the  sites(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grarrt: 

Place  of  Performance  fStreet  address,  city, 
county,  state,  zip  code): 


Check  (     ]  if  there  are  workplace!  on  Ble 
that  are  not  identified  here 

Signature  of  Aiithorized  Certifying  Official 

Title   

Applicant  Organization     

Date  Submitted    


Appendix  D— Certification  Regarding 
Debannent.  Suspension,  and  Other 
Responsibihty  Matters.  Primary  Covered 
Transactions 

This  certification  is  required  by  the 
regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  29CFK 
part  98,  Section  98.510.  Participants' 
Responsibilities. 

(BEFORE  SIGNING  CERTIFICATION.  READ 
ATTACHED  INSTRUCTIONS  VmiCH  ARE 
AN  INTEGRAL  PART  OF  THE 
CERTIFICATION) 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  uid 
belief,  that  H  and  its  principals: 

(a)  Are  not  presently  debaned,  suspended, 
proposed  for  debarment,  declared  Ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not  wtthin  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  fFederal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  Indicted  far  or 
otr^-f.^  sf  ..•:■•  :-;i"v  ,!'!  ivilly  charged  by  8 
goveminent  eri!ir\    rerteral.  State,  or  local] 
with  commission  of  any  o'  "t"  rilenwe* 
enumerated  m  paragraph    :        ;  •  ii  ;> 
certification;  and 

(d)  Have  not  within  &  t.^.""©*  yea:  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State,  or 
local)  terminated  for  cause  or  defauh. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  one  of 
more  of  the  statements  in  this  certification, 
such  prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Signature  of  Authorized  Certifying  OfTicial 

Title    

Applicant  Organization     

Date  Submitted    


Appendix  F — Certificsfioii  Retirdmj 
Lobbvinc  (.I'n.i.fii  Jtioii  Un  (  tjntrtn.tk    \,i'-s,,i:,i.4, 
Loans  and  Umperiln'i'   KnjmmenU 

The  undt-'.  ;£:  t  '    it  ;,••►  •     :.(-«•.  ofhis 
orherknow  •  ;i<  r   a  twlief.  that: 

(1)  No  Feuarii.  expropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  infiuenoe  an 
officer  or  employee  of  an  agen  •-      Member 
of  Congress,  an  officer  or  emp.  vf*  ; 
Congress,  or  ar,  er-,  r  ioyee  of  a  Mp:T,'>f  of 
Congress  in    jcnecticm  with  rtif-  twaraing  of 
any  Federal  contract,  the  maiung  of  any 
Federal  grant,  ttie  making  of  any  Fedeiml 
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loan  the  entering  Into  of  any  cooperative 
8zr«>«raent,  and  the  extension,  continuation, 
rrewal,  amendment,  or  modification  of  any 
Feceral  contract,  grant,  loan,  or  cooperative 
tfirp  foment. 

(2)  If  any  funds  other  than  Federal 
appropriated  fund*  have  been  paid  or  will  be 
raid  to  any  person  for  influencing  or 
attempting  !o  influence  an  officer  or 
employee  of  any  agencv,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress,  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  thj»  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
secton  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
5.".a!l  be  subject  to  a  civil  penalty  of  not  less 
'.hir.  $10  OOO  and  not  more  than  $100,000  for 
each  such  failure. 

Signature  of  ,f  uthonzed  Certif>'ing  Official 

Title    

Applicant  Oreanization     

D^te  Sut)rr.;ttetl    


the  Department  of  Labor's  Directorate  of  Civil 
Rights  that  conducted  a  civil  rights 
compliance  review  or  complaint 
investigation  during  the  two  preceding  years 
in  which  the  grant  applicant  was  found  to  be 
in  noncompliance;  and  shall  identify  the 
parties  to,  the  forum  of  and  case  numbers 
pertaining  to,  any  administrative 
enforcement  actions  or  lawsuits  filed  against 
it  during  the  two  years  prior  to  its  application 
whu  h  allege  discrimination  on  the  ground  of 
race,  color,  religion,  sex,  national  origin  age 
disability,  political  affiliation  or  belief, 
citizenship  or  participation  in  JTP,^. 
Note: 

D  No  findings  of  noncompliance  in  the 
last  two  years. 

D  See  attached  information. 

SiE-.ature  of  Authorized  Certifying  Official 

Title    

Applicant  Organization     

Date  Submitted    


Appendix  F — NoodiAcnmmation  and  Equal 
Opportunity  Requirements  of  JTPA 

2iCFR  Part  34 
(Non-State  Grantees  Only) 
••ASSURANCE"  ' 

(1)  As  a  condition  to  the  award  of  financial 
assistance  under  JTPA  from  the  Department 
of  Labor,  the  grant  applicant  assures,  with 
respect  to  operation  of  the  JTPA-funded 
program  or  activity  and  all  agreements  or 
arrangerr.ents  to  carry  out  the  JTPA-funded 
program  or  activity,  that  it  will  comply  fully 
with  the  ncndiscnm-.nation  and  equal 
opporfuni'^,'  provis'.nr.s  nf  the  lob  Training 
Partnership  Act  of  1982  as  amended  (JTPA), 
Including  the  Nontradit.onal  Employment  for 
Women  Act  of  1991  iw^ere  applicable);  title 
\'l  of  the  Civil  Rights  Art  of  1964.  as 
amended,  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended,  the  Age 
Discnmmaticn  Act  of  1975,  as  amended;  title 
]X  c'  the  Education  Amendmen's  of  1972,  as 
amended;  and  with  all  appl. cable 
requirements  imposed  by  or  pursuant  to 
regulations  implementing  'hose  laws, 
including  Sut  not  limited  to  29  CFR  part  34. 
The  United  States  has  the  right  to  sfek 
judicial  enforcement  of  this  assurir.ce. 

(2)  The  grant  applicant  is  attaching 
information  pursuant  to  29  CFR 
34,24(a)(3;!n)  where  applicable,  including 
the  name  of  any  Federal  agency  other  than 


Nondiscrimination  and  Equal  Opportunity 
Requirements  of  ITF  A 

29  CFR  Part  34 
(State  Grantees  Only) 
• 'ASSURANCE*  • 

(1)  As  a  condition  to  the  award  of  financial 
assistance  under  JTPA  from  the  Department 
of  Labor,  the  grant  applicant  assure?,  with 
respect  to  operation  of  the  rTPA-fiinried 
program  or  activity  and  all  agreements  or 
arrangements  to  carry  out  the  JTPA-funded 
program  or  activity,  that  it  will  comply  fully 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  the  Job  Training 
Partnership  Act  of  1982,  as  amended  (JTPA), 
including  the  Nontraditional  Emplo>Tnent  for 
Women  Act  of  1991  (where  applicable);  title 
VI  of  the  Qvil  Rights  Act  of  1964,  as 
amended;  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended;  the  Age 
Discrimination  Act  of  1975,  as  amended;  title 
DC  of  the  Education  Amendments  of  1972,  as 
amended;  and  with  all  applicable 
requirements  imposed  by  or  pursuant  to 
regulations  implementing  those  laws, 
including  but  not  limited  to  29  CFR  part  34. 
The  United  States  has  the  right  to  seek 
judicial  enforcement  of  this  assurance. 

(2)  The  grant  applicant  certifies  that  it  has 
developed  and  maintains  (or  will  develop  by 
August  14, 1993,  and  thereafter  will 
maintain)  a  "Methods  of  Administration" 
pursuant  to  29  CFR  34.33. 

(3)  The  grant  applicant  is  attaching 
information  pursuant  to  29  CFR 
34.24(a)(3)(ii)  where  applicable,  including 
the  name  of  any  Federal  agency  other  than 
the  Department  of  Labor  s  Directorate  of  Civil 
Rights  that  conducted  a  civil  rights 
compliance  review  or  complaint 
investigation  during  the  two  preceding  years 
in  which  the  grant  applicant  was  found  to  be 
in  noncompliance;  and  shall  identify  the 
parties  to,  the  forum  of  and  case  numbers 
pertaining  to,  any  adrai.nistrative 
enforcement  actions  or  lawsuits  filed  against 
it  during  the  two  years  prior  to  its  application 
which  allege  discrimination  on  the  ground  of 
race,  color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
citizenship  or  participation  in  ITPA 


Note: 

D  No  findings  of  noncompliance  in  the 

last  two  years. 
D  Sec  attached  information. 

Signature  rif  Authorized  Certifving  Official 

Title    '■ 

Applicant  Organiz^ition     

Date  Submi'ted    


Appendix  G 

SF424-B 

ASSURANCES— NON-CONSTRUCnON 

PRrx:;RAMS 

Note:  Certain  of  these  assurances  may  net 
be  applicable  to  your  pro)ect  or  program,  if 
you  have  questions,  please  contact  the 
awarding  agency  Further,  certain  Federal 
awarding  agencies  may  require  applicants  'o 
certify  to  additional  assurances,  if  such  is  the 
case,  you  will  be  notified. 

As  the  duly  author.zed  representative  of 
the  applicant  I  certify  that  l.he  applicant 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  proiecl  costs)  to  ensure 
proper  planning,  managerrient  and 
completion  of  the  pmiect  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  I'nited  States, 
and,  if  appropriate,  the  State,  thrtiugh  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award,  and  w..i 
establish  and  maintain  a  proper  accounting 
system  in  accordance  with  generally 
accepted  accounting  standards  or  agency 
directives, 

3.  Will  establish  and  maintain  safeguards 
to  prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or 
organizational  conflict  of  interest,  and/or 
personal  gam. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  timeframe  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  co.mply  with  the  intergovernmental 
Personnel  Act  of  1970  (42  U  S C  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  or 
more  of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900,  subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (Pub.  L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color,  national  origin,  ib)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  use.  Sections  1681-1683,  and  1685- 
1686),  which  prohibits  discnmination  on  the 
basis  of  sex;  (c)  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended  (29 
use.  794).  which  prohibits  discnmination 
on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
us  C.  6101-6107),  which  prohibits 
discnmination  on  the  basis  of  age;  (e)  the 
Drug  Abuse  Office  and  Treatment  Act  of  1972 
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(Pub.  L.  92-255).  as  amen.iied,  rei^.f.ng  to 
nondiscrimination  on  th«  basis  of  dr^g  abuse 
(f)  theComprehensivB  Alcohc!  Ah.jse  and 
Altxdxoiism  Prevention,  Treatment  and 
Rehabilitaiion  Act  of  1970fPub  L  91-616!, 
as  amended,  relating  to  nondiw-iimination  on 
the  basis  of  aicnhni  ab'-iw  or  aJcaholism,  (g) 
Sections  52,3  and  527  of  the  Publir  Hpai'.h 
Serrice  Act  of  10!  2  14?  U.SC  290  dd-3  arvi 
290  ee-31,  as  amended  reiatmg  to 
conf.dentiality  of  alcohol  and  dnse  stmsp 
patient  records,  (h)  Ti'^le  VIII  of  rtip  Civil 
Rights  Act  of  1968  (42  l.'.S  C  .  et  seq  !.  as 
amended,  rolafing  to  non-discnmina*ion  in 
the  salR.  rental  or  financing  of  housing,  fil 
any  other  r.onriiscnmination  pro'-isions  ,n 
the  specific  statutejs)  under  Which 
appiiralion  for  Federal  aswjtance  is  being 
made;  and  (ji  the  requimments  of  any  other 
nondiscrimination  statuteit)  which  rrjy 
apply  to  the  applica'ion  and-or  grant 

7.  Will  com.ply,  or  has  already  comiplied 
with  the  requirements  of  Titles  11  and  til  of 
the  Uniform  Reiocation  Assistance  and  Ron. 
f'roperty  Acquisition  Policies  Act  of  1970 
'Pub,  L  91-646)  which  prcvicie  tor  fair  and 
equitable  tr<-atmeot  of  persons  displaced  or 
whoso  property  \s  acquti-ed  as  a  result  of 
Federal  or  foderaily  ass'Sted  prngrams  ThPSP 
requirements  apply  to  a:l  interests  in  real 
pr.operty  acquired  for  praject  purposes 
ri*gardless  of  Federal  p<irticipat;'m  m  the 
purt.hases 

8  Will  comply  with  the  provisions  cf  the 
Hatch  Act  [5  L'.S  Q  1501-08  and  7324-28^ 
which  limit  the  f>oiitical  actrvuies  of 
employees  whose  prncipal  empk>%Tnent 
activities  are  funded  m  whole  or  ;r,  par'  with 
Federal  hinds. 

9  Will  comply,  as  epplicabie,  with  the 
provisions  of  the  Davis- Bacon  .Act  (40  L-  S  C 
276a-l  to  -71,  the  Qipolarid  Act  (40  U.S.C 
276c  and  18  U.S  C  8741,  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 

I'  S  C  327-33),  regarding  labor  standards  for 
ff-deraliv-assisted  construction 
s  ibagreemenfs 

10  Will  comply,  if  applicable  wi^  flood 
insurance  purcba.se  requirements  of  section 
1021  a)  of  the  Flood  Disaster  f*rot»ction  Act  of 
1973  (Pub.  L.  93-234)  which  requires 
recipients  in  a  spiecial  flf>od  hazard  area  to 
participate  in  the  prugram  and  to  purchase 
flood  msurance  if  the  lota!  cost  of  insurable 
construction  and  acquisition  is  SlO  000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prsscnbed  pursup.n' 
•0  the  following:  (a)  Institution  of 
environmental  qualiry  control  measures 
under  the  National  Environmental  Polic-y  Act 
of  1969  (Pi-ib  L,  91-190';  and  Executn-e  Order 
,rO)  11514,  (b)  not'.ficatioH  of  noiating 
facilities  pursuant  to  EO  11738,  jc)  protection 
of  wetlands  pursuant  to  EO  11990,  [d] 
•^valuation  of  flood  hazards  in  fioodplains  in 
accordance  with  EO  1 1»B8;  (e)  assurance  of 
project  consistency  with  the  approvad  State 
management  program  developed  under  the 
Coastal  Zone  Managora«nt  Ad  of  1972  fl6 
L'  S  C.  1451.  et  seq.i:  {(I  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementatinn 
Plans  under  Seclion  1 76(c)  of  the  Clear  Air 
.\a  of  1955.  as  amended  (42  U.S.C  7401,  ef 
^pq):  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 


Water  .Act  of  1974  ss  amended,  (Pub.  L  93- 
5231.  and  [hi  proter'tion  of  endangered 
sjjecies  under  the  Endangerec!  Sf>ec;es  A.  •    ' 
1973.  as  amended,  'Pub  L.  93-20S) 

12  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271,  et  aeq.) 
related  to  protecting  componentt  or  potential 
components  nf  the  national  wild  and  scenic 
rivers  system 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  PrMervation  Act  of  1966,  as 
amended  (16  U  S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  tnd  the  Arcbasological  and 
Historic  Preservation  Act  of  1974  (1«  U^.C 
4S9a-l.  Kt  seq  ] 

14  V\,:l;  compiv  w:;.-  P-jh   I.  93-348 
reHar':;ng  'ne  protw'i'T.  rf  rorr.ar  cuhjacts 
'.nvoivec  in  research.  de\'Riopment.  and 
relatec  act:v,ries  supfx-.-ed  by  this  award  of 
assistance. 

15  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966 {Pub.  L.  89-544. 
as  amfnded.  7  U  S.C.  2131,  ef  seq.)  pertaining 
tothecflrf  hand!::-,?  nnri  f'Btment  of  warm 
bloodpci  animais  hfid  for  rosaarch,  teaching, 
or  oLher  activities  supported  by  this  award  of 
a,ssistance 

16  Will  comply  with  the  Laad-Ba»ed  Paint 
Poisoning  Prevention  Act  (42  U.S.C  4801.  et 
seq  ]  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residential  structures. 

17.  W  ; :  rausp  to  t)e  performed  the  required 
finaiK:ia-  and  compliance  audits  in 
accordance  with  .Single  ,^udit  Act  of  1984. 

18.  Will  comply  with  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authonred  Gen ifying  Official 

Title 

Applicant  Orgamxation     

Date  Submitted    


.\ppendix  H — Definitiom 

1  '  Defense  contractor"  means  a  privale 
person  or  party  producing  goods  or  services 

pursuant  to — 

►  Cine  or  more  defense  contracts  which 
have  a  total  amoun*  of  not  less  than  $500,000 
entered  into  with  the  Department  of  Defertse; 
or 

►  One  or  more  sur)contracts  e.-.tered  into 
m  connection  with  a  defense  contract  and 
which  have  a  total  amount  not  less  than 
SSCKD.OOO 

2  ■' Enrolled  in  a  training  or  educatiou 
program"  means  that  the  worker's 
application  for  training  has  r^een  approved 
and  the  training  ins'tiution  has  furnished 
written  notice  that  the  worker  has  be»^ 
accpp'pd  m  the  approved  training  prtigram 
b»g;nning  within  30  calendar  d8\$ 

3  "Family",  for  purposes  of  establishing 
eligibility  for  needs-related  pflnaent.s,  means 
spouses  and  dependent  children  residing  in 
the  same  domicile 

4  "Farr.ily  income'  means  all  m.^orrp 
actually  received  from  ail  sourties  bv  a.i 
members  of  the  family  for  the  six-raonib 
period  prior  to  application,  annuai.zed 
When  computing  fami!>  incx>me,  uicome  of 
a  spouse  and  other  famtlv  merr.ljers  n 


counted  for  the  portioD  of  the  t .  ^  m  a:  •  h 

period,  prior  to  api^ication  tha:  ..ie  peraoa 

was  actually  a  toember  of  the  bmity. 
^  Family  income  includes 

— Cross  wages,  including  wages  from 
ooininun-*^  k>'"^  irf  n";;n'nTr,f.T'  (CSE), 
wwt  exptir;fr-i-f  «-i.:,  ,  >r  ■•ti*'    ,:  training 
(OJT),  and  sale  **  ■-►   :-       ■,  rs); 

— Net  self-eniplcv:,«' ■    t  , -..■    n"/*' 

receipts  minus  operating  exr>«  !;m-i    «; 

— Other  cash  income  received  frun.  w^^^-t 
■uch  as  interest,  net  rents,  OASl  (Old  Age 
«i>d  Survivors  Insurance)  social  security 
kanefits,  pensions,  alimony,  and  periodic 
income  from  inturanoe  policy  annuities, 
and  other  eonraes  of  incooM. 
►  Family  income  does  not  inchidei 

— Non-cash  income  such  as  food  stamps  or 
compensation  received  in  the  form  of  food 
or  housing. 

— Imputed  value  of  owner-occupied 
property,  i.e.,  rental  value; 

— Public  assistance  payments: 

— Cash  payments  received  pursuant  to  a  State 
plan  approved  under  titles  L  IV.  X  or  XVI 
of  the  Social  Security  Act.  or  disability 
insurance  payments  received  under  Title  D 
of  the  Social  Security  Act, 

— Federal,  State,  or  local  unemployment 
insurance  benefits: 

— Capital  gains  and  losses; 

— One-time  unearned  income,  such  as,  but 
not  limited  to: 

>  Payments  received  for  a  limited  &xed 
term  under  income  maintenance  progtaau 
and  supplemental  (private)  unemployment 
benefits  plans. 

>  One-time  or  fixed-term  scholarship  or 
fellowship  grants: 

>  Accident  health,  and  casualty  insurance 
proceeds: 

>  Disability  and  death  payments, 
including  fixed-term  (but  aot  Lifetime)  Ufa 
insurance  annuities  and  death  twnefits. 

>  One-time  awards  and  gifts: 

>  Inheritance,  including  fixed-t«rm 
annuities: 

>  Fixed-term  workers'  compensation 
awards; 

>  Soil  bank  payments;  and 

>  Agricultural  crop  stabilization 
payments: 

— Pay  or  allowances  that  were  prexTousljr 
received  by  any  veterar  «  •    •  i'^  \  ig  on 
active  duty  in  the  Ann**-  i  _'.-L^i. 

— Educational  aasistanoe  and  compensation 
payments  to  veterans  and  other  eligible 
persons  under  38  U.SC.  chapters  11.  13. 
31,34-36: 

— Payments  received  under  the  Trade  Act  of 
1974: 

— Payments  received  under  the  Black  Lung 
Benefits  Act  (JO  U.S.C  001.  ef  seqX 

—Any  income  directly  or  indir<»rt!v  derived 
from,  or  arising  out  of .  fe  i;  ■  r^  ;>*':*^  «n.: 
services,  compensetior  n-  >■.... -rt  ■^•.-■..•\  i-n-i 
by  the  Uniieo  .sthtes  ir;  h;  ;  .r:*  i*n  t  *:■•     \r 
generated  by.  tne  exercise  u'.  »r.s  'ii^tr 
guaranteed  or  protected  by  trw  a '  v   i  n  c :  b  ; :  y 
property  distributed  or  inooras  a<r  vv 
thorefrom.  or  any  amounts  paid  t<  <v  to: 
the  legB1t1■•^  ■  ir  r.pxt  af  «.ir:  '>!  ftr.\  m<':ri,'«' '. 
derived  f,'\,in:i  i,i'  arisini:  i>!,:  o*  ;i;if 
SetUfocn' u' ar:  i  ri',t,h.i   '  ,.vr':,   M)'' 

— Chiia  suppor  :w-v:"ie!,'.'.. 
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5     Labor  manageir.pn!  committee"  has  the 
samfl  mean;ag  as  in  secvon  30Tfb)(1)  of  the 
JTPA,  and  includes  a  corrjnittse  established 
at  a  mihtary  instaiiaticn  'o  assist  members  of 
the  Armed  Forces  wfio  ar»>  being  separated 
and  civilian  err.piovwes  of  the  DN?pajtment  of 
Defense  and  'he  Depar'r-.f  nt  of  Energy  who 
arfl  being  terrnma'ed 

6,  "Obscie'e  skii:s  ',  f-r  purposes  of 
establishing  eligibihry'  for  skills  upgrading, 
n-,eans  sk:<ls  or  skiil  levels  that  would  not 
allow  the  individual  worker  to  meet  current 
hmng  reqiiin?ments  for  the  occupation  in  the 
local  labor  market  or  a  labor  market  to  which 
the  individual  .s  willing  to  rekxate. 
Examples  of  reasons  for  'obsolete  skills" 
include:  Skills  'hat  are  basf^d  on  individual 
employer  requirements  arid  in  not 
transferrable  tc  oth^r  wr.nplaces,  skills  that 
are  mih'ar,'  or  defense-specific  and  not 
transferrable  'c  non-dt^fense  applications; 
skills  'hat  are  satisfacton,  in  low  technology 
work  envircnmen's,  but  ar«  inadequate  to 
meet  hiring  cri'ena  or  for  sijccessful  )ob 
performance  in  similar  occupations  within 
the  current  local  labor  market. 

7  "Realignments    n^ean  actions  taken  by 
the  Department  of  Dt-fense  to  substantially 
change  the  mission  of  .ndividual  military 
facilities.  The  facilities  which  qualify  for 
assistance  under  'his  de f^.nition  are  identified 
by  the  Secretary  of  D*'tt'nse  under  provisions 
of  the  Defense  Base  Closure  and  Realignment 
Act  of  1990  and  the  Defense  Authorization 
Amendments  and  Base  C.osu.-e  and 
Realignment  Act  passed  m  1988 

8  "Retainer  pay  '   s  'h?  sam.e  as  retirement 
pay;  it  is  a  term  that  has  been  used  by  some 
of  the  .^rm.ed  Forces  to  refer  to  retirement 
pay 

9.  "Retired  or  retainer  pay  incident  to  that 
separation"'  means  elia.ble  to  receive 
retirement  pay  benefits  Anyone  who  is 
eligible  to  receive  retirement  benefits  upon 
separation  or  term.na'.nn  .s  not  eligible  for 
assistance  under  DDP 

10.  ""State"  for  the  purp,oses  of  these  grant 
application  guidelines,  shall  mean  the  50 
States  of  the  '..'nited  Sta'es  and  :he  following 
grant  eligible  temtones  and  legal 
jurisdictions  District  of  Coliimbia, 
Commonwealth  of  Puerto  Rico.  Virgin 
Islands.  Guam,  Amencan  Samoa 
Gjmmonwealth  of  Northern  Marana,5, 
Republic  of  the  Marshall  Islands  Federated 
States  of  Micronesia,  and  Republ.c  of  Palau, 
as  represented  by  the  Sta'e  JTPA  agency 
under  the  Ccvemor'Secretary  and  the  JTPA 
Grant  Agreements,  "bloc*  grant  " 

n   "'Substate  area'"  means  that  geographic 
area  in  a  State  designated  by  the  Governor 
pursuant  to  his/her  authority  under  section 
31 2  of  JTPA. 

12  ""Substate  grantee  "  means  that  agency 
or  organization  selected  to  administer 
programs  under  agreement  among  the 
Governor,  the  local  elected  official  or  officials 
of  the  applicable  substate  ar««,  and  the 
private  mdustry  council  or  councils  of  such 
area,  aa  provided  in  section  31 2  of  ITPA 

13.  "'Wage  replacement  rate  for  entered 
employments"  Is  the  number  equal  to  the 
sum  of  the  wage  at  placement  for  all 
Individuals  who  reported  as  entered 
employments  divided  by  the  sum  of  the  pr? 
dislocation  wage  for  ail  rach  individuals. 


.\pf)«ndiji  I — Activitie*  Related  to  High 
Peribrmance  Workplace  Systemj,  Employee 
and  Participative  Management  .Syslenui,  and 
Workforce  Participation  in  the  Evaluation. 
Selection  and  Implementation  of  New 
Prtvduction  TeciinologiM 

Sample  Activities  in  DDP  Context 

I  Analyze  and  restructure 
("reengineer")  work  processes  to  strip 
down  processes  and  work  procedures  to 
the  most  essential  pars 

I  Acquisition  and  installation  of 
flexible,  multi-purpose,  usually 
computer-based  equipment. 

f  Development  ar.d  installation  of 
self-control  performance  management 
procedures 

I  Worker  participation  m  designing 
new  work  proced'^ires  and  methods, 
including  evaluation  ar.d  selection  of 
new  technologies  and  equipment  to  be 
used  in  the  workplace. 

Development  of  worker  skills  in  self- 
control  systems  and  procedures, 
decision-making,  working  in  team-based 
environment. 

Development  of  worker  competence 
in  using  new  technologies,  including  an 
active  role  by  worker  representatives  in 
evaluating  and  selecting  training 
methodologies  and  ma'erials 

Appendix  } — Liiit  of  State  IT?.\  Liaisons 
GovernorsjState  JTP.\  Liaisons 
May  26, 1993. 

Alabama 

Governor  Jim  Folsom,  Jr. 

Ms.  Alice  McKinney,  Acting  Director 
Alabama  Department  of  Economic  and 
Coimnunify  Affairs,  Job  Training  Division, 
401  Adams  Avenue,  P  0  Box  5590 
Montgomery,  Alabama  38103-5690, 
Telephone:  205-242-5846,  FAX.  205-242- 
5515 

Alaska 

Governor  Walter  J.  Hickel 

Mr.  William  Mailer,  Rural  Development 
Division,  Department  of  Community  and 
Regional  Affoirs,  333  West  4th  Avenue. 
suite  220,  Anchorage,  Alaska  99501-2341. 
Telephone:  907-269-4659.  F.AX:  907-26&- 
4520 

Arizona 

Governor  J.  Fife  Symington 

Mr.  James  B.  Griffith,  Acting  Assistant 
Director,  Division  of  Employment  and 
Rehabilitation  Services,  1789  West 
Jefferson,  PO  Box  6123,  suite  901A, 
Phoenix,  Arizona  85005,  Telephone  602- 
542-4910,  FAX   602-542-2273 

Arkansas 

Governor  Jim  G  Tucker 

Mr.  William  D,  Caddy,  Administrator, 
Arkansas  Employment  Security  Division, 
201  C<ipitol  Mall,  room  506,  Little  Rock, 
Aritdnsas  72203.  Telephone;  501-682- 
2121. FAX   501-682-3713 


California 

Governor  Pete  Wilson 

Mr  Thomas  Nagle,  Director,  Employment 
Dpvelcpment  Department,  800  Capitol 
.Mali,  MIC  83,  Sacramento,  California 
95814.  Telephone:  916-654-8210,  FAX 
916-657-5294 

cc:  Chief,  lob  Trtining  Partnership  Division, 
MIC  69.  Employment  Developm.ent 
Department,  P  O.  Box  826880.  Sacramento, 
California  94  280-0001 

Colorado 

Governor  Roy  Romer 

Mr.  Leslie  S.  FrankJin,  Executive  Director, 
Governor's  Job  Training  OfT.ce.  suite  500 
720  South  Colorado  Boulevard,  Denver, 
a-,lorado  80222.  Telephone  303-75&- 
5020.  FAX;  303-758-5578 

Connecticut 

Governor  Lowell  P.  Weicker  Jr. 

Mr,  John  E.  Saunders,  Deputy  Comimissioner 
Connecticut  State  Department  of  Labor. 
200  Folly  Brook  Boulevard,  Wethersfield, 
Connecticut  06109,  Teiephnne.  203-566- 
4280.  FAX:  203-566-1520 

Deia  »,are 

Governor  Tom  Carper 

Mr.  Louis  A  Masci,  Director,  Delaware 
Department  of  Labor,  Division  of 
EmpioymiPnt  and  Training,  University 
Plaza,  P  0  Box  9499,  Newark.  Delaware 
14714-9499,  Telephone:  302-368-6610, 
FAX: 302-368-6995 

FLORIDA 

Governor  Lav\ton  Chiles 

Ms.  Shirley  Gooding,  Secretary,  Department 
of  Labor  and  Employment  Security.  201 2 
Capital  Circle,  Southeast,  suite  303, 
Hartman  Building,  Tallahassee,  Florida 
3:399-2152,  Telephone:  904-922-7021, 
FAX:  904^88-8930 

GEOPGIA 

Governor  Zell  Miller 

Mr.  David  B  Poythress,  Commissioner, 
Georgia  Department  of  Labor,  Sussex  Place 
148  International  Boulevard,  NT,,  Room 
600,  Atlanta,  Georgia  30303,  Telephone: 
404-656-3011.  FAX  404-656-2683 

cc  Mr  ,*indrea  Harper,  Assistant 
Comm.issioner,  JTPA  Division,  Georgia 
Department  of  Labor,  Sussex  Place,  148 
International  Boulevard,  NT.,  Room  650, 
.Atlanta,  Georgia  30303,  Telephone:  404- 
656-7392.  FAX:  401-651-9377 

HAWAII 

Governor  John  Waihee  III 

Mr,  Keith  W  Ahue,  Director,  Department  of 
Labor  and  Industrial  Relations,  830 
Punchbowl  Street,  room  320,  Honolulu, 
Hawaii  96813,  Telephone:  608-586-9067, 
FAX: 808-586-9099 

IDAHO 

Governor  Cecil  D.  Andrus 

Ms  Connie  Ryals,  Director,  Idaho 
Department  of  Employment,  317  Maine 
Street,  Boise,  Idaho  83735-0001, 
Telephone:  208-334-6110,  FAX:  208-334- 
6430 


Ii.LJ\OIS 

Governor  Jim 

Mr.  Herbert  L 
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Govemor  B.  E'  an  Davh  III 

Mr.  Jack  A.  Cruse,  Executive  Director, 
Indiana  Department  of  Employment  and 
Training  Services,  10  North  Senate 
Avenue,  room  331,  Indianapolis,  Indiana 
46204,  Telephone:  317-232-3270,  FAX: 
317-233-4793 

IOWA 

Governor  Terry  E.  Branstad 

Mr.  Jeff  Nail,  Administrator,  Division  of  Job 
Training,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone:  515-242- 
4-7q  FAX:  515-242-4859 

Governor  Joan  Finney 

Mr.  Joe  Dick,  Secretary    K£;:s<is  Department 
of  Human  Resources,  401  Topeka 
Boulevard.  Topeks.  Kansas  66603, 
Te!  phnne:  913-296-7474,  FAX:  913-296- 


ke: 


CKY 


G  'N  pmor  Brereton  C.  Jones 

N's  Vargaret  V.'hittet,  Commissioner, 
Department  far  Employment  Services, 
Kert-Lirkv  Cabinet  for  Human  Resources. 
2'5  East  .Main  Street.  2-West,  Frankfort, 
Kentucky  40621,  Telephone:  502-564- 
5311    F.AX   502-564-7452 

L:u:s:ana 

Governor  Edwin  W  Edwards 

\'.T  lospph  St(>-.p,  Assistant  Secretary.  Office 
of  Labor.  P  O  Box  94094,  Baton  Rouge, 
Louisiana  70804-9094,  Telephone:  504- 

342-''693,  TAX-  504-342-7960 

Maine  , 

Governor  John  R.  McKeman,  Jr. 

\!:  Charles  A  Morrison,  Conmiissioner, 
Ma.ne  Department  of  Labor,  20  Union 
.Street,  P  O.  Box  309.  Augusta,  Maine 
04330.  Telephone:  207-289-3788,  FAX: 

207-289-5292 

Maryland 

Governor  William  Donald  Schaefer 

\<r  Gary  Moore,  Executive  Director,  Office  of 
EmplovTnen*  and  Training,  1100  North 
Eutaw  Street.  Roonn  314,  Baltimore. 
Mar\land  21201.  Telephone:  410-333- 

7200.  FAX   410-482-4291 

.\{assacbusetts 

Governor  William  F.  Weld 

\'.:  N  lb  L  Nordberg,  Commissioner, 
[Vpanment  of  Emplovment  and  Training, 
Cha:  les  F  Hurley  Building,  Government 
reenter.  19  STanifcrd  Street,  Boston, 
Massachusetts  021 14.  Telephone:  617- 
727-6600  FAX   B17-727-0315 


cc  M'  Stephen  F  Tmxo  Se(„re:<i:-v, 
Exerutive  Office  of  Economic  Affairs,  One 
Ashburton  Place,  Room  2101,  Boston, 
Massachiuetta  02108,  Telephone:  617- 
727-8380.  FAX:  617-727-4426 

Massachusetts 

cc  for  Title  III  Ma"t  r'i   Ms  Suzanne 
Teegarden  D  .-i>r 'jr  I  dustrial  Services 
Pro^^m.  One  As::L   r  n  Place,  Room 
1413,  Boston,  Massachusetts  02108, 
Telephone:  617-727-8158,  FAX:  617-367- 
0211 

Michigan 

Governor  John  Engler 

Mr.  Douglas  E.  Stites,  Vice  President, 
Michigan  Jobs  Commission,  P.O.  Box 
30015.  Lansing,  Michigan  48909, 
Telephone:  517-373-6227,  FAX:  517-373- 
0314 

Minnesota 

Governor  Ame  H.  Carlson 

Mr.  Byron  Lee  Zuidema,  Acting  Assistant 
Commissioner.  Minnesota  Department  of 
Jobs  and  Training,  390  North  Robert  Street, 
5th  Floor,  St.  Paul,  Minnesota  55101, 
Telephone:  612-296-4657.  FAX:  612-296- 
5745 

Mississippi 

Governor  Kirk  Fordice 

Ms.  Jean  Denson,  Directo^  Mississippi 
Department  of  Economic  and  Community 
Development,  Employment  Training 
Division.  301  West  Pearl  Street,  Jackson, 
Mississippi  39203-3089,  Telephone:  601- 
949-2234,  FAX:  601-949-2291 

Missouri 

Governor  Mel  Camahan 

Mr.  Larry  Earley.  Director,  Division  of  Job 
Development  and  Training,  Department  of 
Economic  Development.  221  Metro  Drive, 
Jefferson  Gty,  Missouri  65109.  Telephone: 
314-751-7796.  FAX:  314-751-6765 

Montana 

Governor  Marc  Racicot 

Mr.  Robert  V.  Andersen,  Administrator. 
Research,  Safety  and  Training  Division, 
Department  of  Labor  and  Industry,  P.O. 
Box  1728,  Helena.  Montana  59624. 
Telephone:  40<^-i'5i-4  500,  FAX:  406-444- 
2638 

Nebraska 

Governor  E.  Benjamin  Nelson 

Mr.  Dan  Dolan,  Commissioner,  Department  of 
Labor,  P.O.  Box  94600,  550  South  16th 
Street.  Lincoln,  Nebraska  68509-4600. 
Telephone:  402-471-9000.  FAX:  402-471- 
2318 

Nevada 

Governor  Robert  J.  Miller 

Ms.  Barbara  Weinberg,  Executive  Director. 
State  Job  Training  Office,  Capitol  Complex. 
400  West  King,  Carson  City.  Nevada  89710. 
Telephone;  702-687-4310.  FAX:  702-687- 
3957 


New  Hampshin 

Governor  Stephen  Merrill 

Mr.  Ray  O.  Worden.  Executive  Director,  New 
Hampshire  Job  Training  Coordinating 
Council.  64B  Old  Suncook  Road.  Concord, 
New  Hampshire  03301,  Telephone:  603- 
228-9500,  FAX:  603-228-8557 

New  Jersey 

Governor  James  Florio 

Mr.  Raymond  L  Bramucci,  Commissioner, 
State  of  New  Jersey.  Department  of  Labor, 
CNllO,  Trenton,  New  Jersey  08625, 
Telephone:  609-292-2323,  FAX:  609-633- 
9271 

New  Mexico 

Governor  Bruce  King 

Mr.  Patrick  G.  Baca,  Secretary,  New  Mexico 
Department  of  Labor.  P.O.  Box  1928. 
Albuquerque.  New  Mexico  87103. 
Telephone:  505-841-8409.  FAX:  505-841- 
8491 

New  York 

Governor  Mario  M.  Cuomo 

Mr.  John  F.  Hudacs.  Commissioner.  New 
York  State  Department  of  Labor.  State 
Office  Building  Campus.  Building  12, 
Room  500.  Albany.  New  York  12240, 
Telephone:  518-457-2741,  FAX:  518-457- 
6908 

North  Carolina 

Governor  James  B.  Hunt,  Jr. 

Mr.  Joel  C  New.  Director.  Division  of 
Emplo>'ment  and  Training,  Deptartment  of 
Commerce,  111  Seaboard  Avenue,  Raleigh, 
North  Carolina  27604,  Telephone:  91*- 
733-6383,  FAX:  919-733-6923 

North  Dakota 

Governor  Edward  T.  Schafer 

Mr.  Gerald  P.  Balzer,  Executive  Director.  Job 
Service  North  Dakota.  1000  East  Divide 
Avenue,  P.O.  Box  1537.  Bismarck.  North 
Dakota  58502-1537.  Telephone:  701-224- 
2836.  FAX:  701-224-4000 

Ohio 

Governor  George  V.  Voinovich 

Ms.  Evelyn  Bissonnette.  Director,  Job 
Training  Partnership — Ohio  Division. 
Bureau  of  Employment  Services,  145  South 
Front  Street,  4th  Floor.  Columbus.  Ohio 
43215.  Telephone:  614-466-3817.  FAX: 
614-752-6582 

Oklahoma 

Governor  David  Walters 

Mr.  Glen  E.  Robards.  Jr..  Director  of  JTPA. 
Employment  Security  Commission.  201 
Will  Rogers  Building.  Oklahoma  City. 
Oklahoma  73105,  Telephone:  405-557- 
5329,  FAX:  405-557-7256 

Oregon 

Governor  Barbara  Roberts 

Mr.  William  Easly,  Manager,  Business 
Resources  Division,  Oregon  Economic 
Development  Department.  775  Summer 
Street.  N.E..  Salem.  Oregon  97310. 
Telephone:  503-373-1995.  FAX:  503-581- 
5115 
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Pennsylvania 

Governor  Robert  P  C*s*y 

Mi  Robert  Connoliy,  Director.  Bureau  (if 
Elmpkiyment  Service*  ar.d  indiistrv,  k.x  :n 
niS — Labor  and  Industry  Builriiri^,  "h 
and  Forster  Scrpeti,  HarruburR. 
P«nr.T.-ivanm  17120,  Teiephr^:  717-787- 
3354.  F*>,X    717-78:'-5785 

Bhod"  h'urd 

Governor  Brj;,e  G.  Sundlun 

Mr  |oho  Robinson.  Direcior,  job  Training 
PartnersJup  Offlw  .  Departnienf  of 
ErapioyTC'eQt  and  Training.  101  Fr  Hnri'ihip 
Srrfet,  P7tv;rifr.'.,.e.  Rhv>cia  '.i.iu^  0.'*3. 
Te.eph:;-,f>  401-277-3732,  FAX:  401-277- 
1473 

South  Carolina 

Covwncr  Carroi!  ,*.  Cisrr.pi^eil,  Jr. 

Dr  Robert  E.  Davi,l  Executive  Director, 
South  C^n/y.na  Ercplcyment  Security 
Comrr.;ss;.-n,  P  O  B(  x  4<i5  Columbia, 
Sou'h  Qnhna  Z'Um   T>;-phone:  803- 
737-261".  F.^.X   a(:!--37-2642 

S:)ijth  Dak'-.t^ 

Ccvemor  Geor?') -S  Vflcite!v.n 

Mr.  Peter  de  Heuck.  Secretary,  South  Dakota 
D«partiaer.t  of  Labor  K-naip  Building.  700 
GoverTiOrs  Drv<>,  P:pttp,  South  Dakota 
57501-227-   T».pp^,  T."   605-773-3101. 
FAX  f,0^~-^-Al\^ 

Tennessee 

Gnvertjrr  Ne  i  R.  Mc'.VV^r'i'T 

M:  James  R,  Wh;!e,  Ccram.ssioner, 
Tennessee  Department  of  Labor,  501  Union 

Build'.r,^  Nashville,  Tannessep  3''2l^ 
T»!->phcne'  6-:S-741-2582,  F.^X,  :  ;5- -.'41- 

Texas 

Goverr.,';.'  Ar.r.  \V  Richar'is 

Ms  Barbara  Clgainero.  Directcr,  Work  Force 
Drvelcprrren*  Division,  Te,xas  D*>r3rtinent 
of  Commerre.  P  O.  Box  IZ'^ZS— ('-ipitol 
Sta'ion,  A'JS-.n.TpxHs  '"?71v-2728, 
Tel"r-r).-.p   5!2-3:fKij801    F.-\X:  512-320- 
9875 

Backup: 

Mr.  Jim  Bo%d.  Dep-j*v  Dirnctor,  Work  Forc« 

Dfveiopment  Div.s  on 

rtah 

Govamor '  ?.i.e  Leavitt 

Ms.  Carol  Berrey,  Director,  Office  of  Job 
Training  for  Economic  De\'elopment,  324 
South  State  Street,  Suite  210,  Salt  Lake 
Gty,  Utah  84111,  Telephone:  801-538- 
87SO.  FAX;  801-359-3928 

Verm  on  f  > 

The  Honorable  Howard  Deaa 

Mr.  Robert  Wars.  D*'partment  yf  Em:!"tn\Tt>ent 
and  Training,  5  Cr^er)  Moi:r,:d;r.  '"'-:•-■■• 
PO   Box  48a,  Mon'Deiier  V-rrr:.  n'  '>-H,(n_ 
0488,  Telpphone:  802-828-4300.  F.\-\. 
302-823-4022 


Virginia 

r,:ivi>rnnr  L  Drniglas  Wilrlor 

Dr.  Jarrit«i  E  Prx-e,  Executive  Director, 
Gciv-r-:  if  s  Ernplo-.Tnent  and  Training 
Department.  Thp  CAommnnwealth  Buildirg, 
4615  West  Pr  HC  S !-»♦-•   jrd  Floor, 
Richmond,  Virginia  23230.  Telephor.e 
804-367-9803,  F,\X.  8C4-^36'-€;  72 

Washington 
Governor  ^<  if  'Usvr-y- 

Mr.  Larry  A  Malo.  .Assistant  Oimmissioner, 
Training  and  Err.piojTne.n'  Anaivss 
Division,  Employment  Seojr.tv 
Department,  605  Woodvipw  Dnve.  S.E., 
MS  KGll.  Olympia,  Washir.gton  96504- 
5311.Telephrn<'  20fr-;3%-4€11.  FAX 

■  206-438-3174 

West  Virginia 

Governor  Gaston  Caperton 

Mr.  Andrew  N.  Richardson.  Comnnssionar. 
Bureau  of  Employment  Programs.  Job 
Training  Programs  Division  112  California 
Avmue,  Room  610.  Charleston.  West 
Virginia  25305-0112.  Telephone  304-558- 
2630.  FAX:  304-558-2992 

Wisconsin 

Governor  Tommy  G.  Thompson 

Ms.  June  Suhling,  Administrator,  Division  of 
Employment  and  Training  Pohcy  (DETP). 
Department  of  Industry  Labor  and  Human 
Relations,  201  East  Washington  .Avenue, 
Madison.  Wisconsin  5.^707,  Telephone: 
608-266-2439,  F.AX  608-267-2392 

Wyoming 

Governor  Michael  Sullivan 

Mr.  Mathew  K.  Johnson,  Deputy  Job  Training 
Administrator,  Division  of  Employment 
Services,  Job  Training  Programs,  P  O.  Box 
2760,  Casper,  Wyoming  82602,  Telephone: 
307-235-3611,  F.\X  307-2.35-3293 

District  ofColumhta 

Mayor  Shartan  Pratt  Kelly 

Mr.  Daryl  Hardy,  Deputy  Director.  Training 
and  Development,  Department  of 
Employment  Services,  500  C  StrBet,  NW., 
suite  600,  Washington,  DC  20001 , 
Telephone;  202-639-1698  F.*X  2"2-P39- 
1357 

Puerto  Rico 

Governor  Pedro  J.  Rossello' 

Mr.  Wilfredo  Martinez,  President, 
Technological-Occupational  Education 
Council,  431  Ponce  de  L*on,  16th  Floor 
Hato  Rey,  Puerto  Rico  00918,  Telephone: 
809-754-56.33   FAX   300-763-0145 

Virgin  Islands 

Govemcr  Alexander  A.  F  as-v.  1 1  y 

Ms.  Carol  M.  Burke,  Assis  ar.t  Cfimmissionpr 
Employment  and  Training,  V  I 
Department  of  Labor,  7  %  8  Qviecn  Street, 
C'sted,  St  Croix.  Virgin  islands  0O820, 


Telephone:  809-773-1994,  FAX:  809-773- 

1515 

Amcrtron  Samoa 

Govemnr  A.  P.  Lutal! 

Mr.  L'tnifareti  Mamaa.  Dirt^nor.  Departrr.en' 
of  Human  Resources.  Amencan  Samoa 

Govemment.  Pago  Pago,  American  Samoa 
<^fi7'-i9.  Telephone,  9-011-6ft4-633-4485, 
FAX  tM)l  1-684-633-1139 

Guam 

Governor  Joseph  Ada 

Mr  Pe'er  S.  Calvo.  Director.  Agency  for 
Human  Resources  Development,  P.O  Box 
Cy.  Aiana,  Guam  96910.  Telephone:  671 

^4tV9j41,'2,'3 

Sorthern  Marianas 

Governor  Lore.izo  I,  Guerrero 

Mr  Florida  M  Dela  Cniz,  Executive  DtreCnr, 
Marianas  [TTA  Program,  Office  of  the 
Governor,  Commonwoalth  of  the  NortheTi 
Manena  Islands.  Saipan,  MP  96950, 
T'^lephnne  Call  Region  IX 

Bepublic  of  the  Marshall  Islands 

Honorable  Am.i'a  Kahua,  Presidont 

Honorable  Antonio  Eliu.  Minister  of  Social 
Services.  P.O  Box  1138,  Majuro,  Republic 
of  Marsha!!  Islands  96960,  Telephone-  Call 
Region  IX 

r-f  D  C,  Representative:  Mr  Wilfred  Kendal! 
Director  of  the  Marshal!  Government, 
Washington  Office,  1901  Pennsylvania 
Avenue,  MV,,  Washington,  DC  20036, 
Telephone:  202-223-4952 

Hepublic  of  Paiau 

Honorable  Ngiratke!  Etpison 

Mr  Kerdi  Ma.nur,  Executive  Director,  Private 
Indusfr\'  Council/SJTCC.  P  O,  Box  100, 
Koror.  Republic  of  Paiau  96940, 
Telephone:  513 

Representative: 

cc  D.  C.  Acting.  Mr,  Hamo  N.  Wiliter,  Paiau 
Liaison  Officer.  Suite  308.  Hail  of  Spates, 
444  North  Capitol  Street,  NW., 
Washington.  DC  20001 ,  Telephone:  202- 

624-7793 

Federated  S'ates  of  Micronesia 
Honorable  John  R.  Halelgain 

Mr  Kohne  K.  Ramon.  Acting  Director,  Office 
of  Administrative  .Service 

Government  of  the  Federa'ed  States  of 
Wirronesia,  P  O.  Box  490,  Pohnpei,  F.M 
96941.  Te'ephona;  22S-Teiex  729-6807 

cc:  DC.  Representative:  Mr.  Epel  Illon. 
Washington  Representative.  Federated 
S!3tes  of  Micronesia,  706  G  Street.  SE., 
Washington,  DC  200ti3,  Telephone:  202- 
544-2640 

.Attn:  Mr.  Tom  Bcssanich.  Federal  Program 
Contact. 
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OFFICE  OF  MAfMGEMENT  AND 
BUDGET 

Cumulative  Report  ort  Resciasion*  and 
Deferrala 

J-uiy  1.  1993 

This  report  is  submitter:       ■'    ' 
cf  the  requirement  of  ser*    -  '.    '  ■!  • 
the  Congrcssionai  Budge*  r  • 
Impoundment  Control  A'^'    '  .  -^i    '■ 
L  93-344)   Section  1014  -    '"  .      >- 
monthly  n?port  listing  ali  "     -k-* 
authcnty  for  this  fiscal  y»M:  •  '  a 
as  of  the  first  day  of  the  r    ■        i  •.m«<  lal 
message  has  be«n  transm.*>  ...  ' 
Congress. 

This  rwpcrt  gives  the  stai^.s  ;:,.'  ^even 
rescission  proposals  and  12  def-r'-i's 
contained  m  six  specia.  mt-'snages  tor  FY 
1993  These  mfssa^^^s  were  transmitted 


to  Congrsss  on  Ckiober  1,  and  December 
30,  1992,  and  on  Febmary  26,  Man.h  16, 
Apnl  20,  and  June  4.  1993. 

ResciMion*  (Attachments  A  and  Q 

^>    •' '     V  :    ■  <-",  seven  rescission 
■-    <;  '  '  1    •  K  5356  0  million  were 
.     '     ^-H'f  'V ''  ingress  Of  the  total 
•    -  1  ^.■  i!  ^'T  rescission,  $180  0 
-     '',»*,'  pt^ndmg  before  the 
•  .'".,,  •  "  •     -u  'han  45  days.  The 
-.-       '•►  '  .<.  :h  this  proposed 
'' -       .       Uf-.rv-    .    er  wiihheid  froiTi 
obligation.  Attachmen;  C  shows  the 
status  of  the  FY  I  oo -J  n.";;  issnn 
proposals, 

[Vferrals  f  Attachments  B  and  D) 

As  of  July  1,  1993,  $i  3h5  9  rr.Hlion  !n 
budget  authority  was  riemg  deferred 
from  obligation  /••ichment  D  shows 


the  status  of  each  deferral  roported 
during  FY  1993, 

Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  prin'ed  in  the 
Federal  Register  cited  bejow- 


5'  FR4'i73C,  Fndav  Of 
5HFR  3ie-i,  Fnday,  Ian; 
f'lfi  FR  16324,  Thursday. 
5a  FR  17298,  Thursday 
58  FR  27192  Th..,-sH„)v 
58  FR  33164  T..p=.dd>.] 
Leon  E.  Panpfta, 
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ATTACHMENT  A 


STATUS  OF  FY  1993  RESCISSIONS 


Amounts 

(In  millions 

of  dollars) 


Rescissions  prcpcsed  by   tne   rre: 

R s i c? c 1 8 d    b ",'   t.. h e    C c riCSTCs"  . 

Pending  before  the  Congress  fcr 
(Funding  never  withheld; 

Currently  before  the  Congress.. 


356.0 


re.  tl; an  45  days 


-180.0 


176.0 


ATTACHMENT  B 


STATUS  OF  FY  1993  DEFERRALS 


(In  mil : ..  :.::s 
r  f  ']  ~:  liar  9  ]_ 


Deferrals  proposed  by  the  Fresiden' 
Routine  Executive  releases  through 
Overturned  by  the  Congress. 

Currently  before  the  Congress , 


4/467.5 

1993...,    -1,171.6 


3,295.9 
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FederaJ  Aviation  Administra'ion 


14  CFF?  Part  23 

Airw'onhiness  Standards;  Smaii  Airplanes 
With  Stai!  Speed  Greater  Than  51  .Knots, 
Final  Ruie 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Dockat  No.  23746:  Am«ndm«nt  Nc.  23-44] 
RIN2120-AD48 

Airworthiness  Standards:  Small 
Airplanes  With  Stall  Speed  Greater 
Than  61  Knots 

AGENCY;  Federal  Aviation 
A  imir.istration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY;  This  final  nile  amer.ds  the 
stalling  speed  requirements  applicable 
to  single-engine  airplanes  arid  to  certain 
multiengine  small  airplanes  of  less  than 
6,000  pounds  maximum  weight.  The 
rule  permits  those  airplanes  >o  have  a 
stall  speed  greater  than  61  knots, 
provided  they  meet  certain  additional 
occupant  protection  standard.'?.  These 
changes  are  needed  to  permit  the  design 
and  type  certification  of  higher 
performance  airplanes  with  increased 
cruise  speeds  and  belter  spe<~if:c  fuel 
consumption.  The  amendments  are 
intended  to  achieve  the  benefits  of 
certificating  higher  performance 
airplanes  while  affording  their 
occupants  the  same  level  of  protection 
in  an  emergency  l8J.ding  that  is 
presently  provided  by  airplanes  with  a 
Rl-knot  ?'all  «pfeJ 
EFFECTIVE  DATE    .-Xitiust  13.  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mike  Downs,  Std.MJa.-cs  Off.ce  .ACE- 
112),  Small  A'.rpiane  Dir9<;t orate, 
Aircraft  Cenifi:;c!;  J  en  Servic..-'  Federal 
Aviation  Adrr.;r:..Urat;on.  601  East  12th 
Street.  Kansas  Citv.  Missouri  64106; 
telephone  (816)  42fV-6941 

SUPPLEMENTARY  INFORMATION^: 

Background 

This  am'indment  is  based  on  NutiLO  of 
Proposed  Rulemaking  (NFRM)  No.  91- 
12.  which  was  published  en  May  13, 
1991,  (56  FR  22070)  Comments  to  the 
NPRM  A  ere  requested  with  a  closing 
date  of  Sept^mhwr  10,  1991.  All 
comments  received  in  response  to 
Notice  No  91-12  have  been  considered 
in  adcptir.g  this  amendment. 

Discussion  of  Comments 

General  I 

Ten  commenters  submitted  responses 
to  Notice  No  91-12,  One  com.menter 
objects  to  a  statement  made  by  the  FAA 
in  the  background  material  of  the  notice. 
Five  commenters  favor  the  proposal  and 
four  commenters  oppose  the  proposal. 

One  commenter  oo|ects  to  a  statement 
in  the  background  material  of  the  notice 


and  indicates  that  the  FAA  erred  in 
stating  that  airplanes  with  a  V'so  less 
than  61  knots  and  high  wing  loading 
wouid  require  complex  high  li{\  systems 
that  may  result  in  a  reduction  of  low 
speed  flying  qualities  and  lessen  the 
level  of  safety  of  both  normal  and 
emergency  operations  in  approach  and 
landing  conditions  The  commenter 
adds  that  complex  high  lift  devices  have 
been  around  smr.e  the  late  1920's  and 
many  of  the  devices  used  at  that  time 
maintained  excellent  control  doMm  to 
and  through  stall  speeds  lower  than  40 
mph.  The  FAA  is  aware  of  these  devices 
and  some  of  the  airplanes  on  which  ihey 
are  installed.  The  use  of  these  devices 
may  result  in  a  reduction  of  the  low 
speed  flying  qualities  of  the  airplane. 
The  pilot  of  an  airplane  equipped  with 
a  more  complex  high  lift  system  may 
choose  to  land  at  a  hig-'^er  speed  in 
normal  operation  to  reduc-e  piloting 
tasks.  Another  pilot  may  choose  to  land 
at  a  higher  speed  in  an  emergency 
situation  in  order  to  ensure  ground 
impact  under  controlled  conditions.  At 
a  higher  approach  speed,  en  airplane  is 
less  responsive  to  gusts,  and  the  control 
of  the  airplane  about  all  tnree  axes  is 
improved.  In  short,  the  handling 
qualities  of  an  airplane  are  also 
dependent  on  tlie  type  and  design  of  the 
high  lift  devices,  and  on  the  controls 
employed  and  the  skill  required  to 
operate  them. 

One  commenter  argues  that  the 
current  81-knot  stall  rule  does  not 
account  for  advancements  made  in 
airplane  engine  reiiabilify  The 
commenter  states  that,  due  to  the 
Increased  reliabiiity  of  airplane  engines, 
the  61-knot  stall  requirement  should  be 
deleted.  Another  commenter  indicates 
that  the  excellent  airplane  engine 
reliabihty  record  cannot  be  improved, 
and  that  a  change  m  stall  speed  is  not 
warranted.  The  F,\A  agrees  that  even 
though  the  probability  of  a  powerplant 
failure  may  decrease  with  increa.sed 
powerpla.nt  reliabiiitv.  the  probability  of 
an  emergency  fo.'ced  landing  condition 
may  remain  constant  or  be  minim,ally 
affected.  As  pointed  out  by  the  Small 
Aircraft  Stall  Speed  Study  Group,  the 

[)redominant  cause  of  emergency  forced 
endings  is  fuel  starvation  caused  by 
poor  management  or  handhng  of  the 
fuel  system  by  the  pilot  Since  increased 
powerplant  reiiabifity  has  little  effect  on 
the  number  of  emergency  forced 
landings,  the  occupants  of  airplanes 
having  a  stall  speed  greater  than  61 
knots  must  be  afforded  the  benefits  of 
the  same  structural  crashworthiness  as 
those  occupants  in  airplanes  having  a 
stall  speed  of  61  knots. 

The  commenter  mentions  that 
estimates  for  the  cost  and  weight 


penalty  for  staying  within  the  current 
61-knot  stall  requirement  using  high  lift 
devices  should  be  investigated,  as 
should  the  cost  and  weight  penalty  for 
providing  equivalent  occupant 
protection  for  airplanes  having  a  stall 
speed  greater  than  61  knots.  The 
commenter  adds  that  insurance  rates 
and  liability  implications  should  also  be 
investigated  for  those  new  airplanes  that 
will  have  a  stall  speed  greater  than  61 
knots.  The  FAA  disagrees.  This  rule  will 
allow  the  applicant  to  select  the 
combination  of  stall  speed  and  occupant 
protection  requirements  that  will  be 
most  cost  beneficial  and  appropriate  to 
the  airplane  design.  Since  specific 
estimates  of  potential  structure  and 
weight  penalty  costs  are  design  specific, 
this  information  is  unavailable  at  this 
time. 

One  commenter  feels  that  this 
amendment  and  the  61  knot  limitation 
have  no  relevance  to  commuter  category 
aircraft  and  the  contemplated  value  of 
peak  acceleration  level  (32g)  that  the 
commenter  believes  is  being  considered 
for  commuter  category  aircraft.  The  FAA 
agrees  that  this  amendment  has  no 
relationship  with  the  contemplated 
commuter  category  airplane  NPRM  for 
seats.  The  rationale  used  to  provide  an 
alternative  to  the  61-knot  stall  speed 
limitation  is  based  partly  on  a 
methodology  found  in  the  US.  Army's 
Aircraft  Crash  Survival  Design  Guide 
and  in  the  comprehensive  FA.\/NASA 
full  scale  general  aviation  airplane 
impact  test  data  base.  The  alternative  to 
the  61-knot  stall  speed  limitation  is  also 
consistent  with  the  two  analytical 
methodologies  considered  by  the 
Simpson  Crashworthiness 
Subcommittee.  They  emphasize  and 
address  crash  and  occupant  inertia  load 
attenuation. 

This  amendment  adjusts  the  current 
combined  vertical/longitudinal  design 
standard  found  in  the  emergency 
landing  dynamic  conditions  to  require 
an  increase  in  seat/ occupant  impact 
load  attenuation  that  is  consistent  with 
the  potential  increase  in  impact 
acceleration  level.  The  impact 
acceleration  levels  determined  by  the 
methods  specified  in  this  amendment 
are  also  consistent  with  the  results  of 
the  full  scale  general  aviation  airplane 
impact  test  program. 

The  maximum  acceleration  levels 
found  in  this  amendment  are  well 
within  the  survivability  envelope  for 
small  airplanes  found  in  the  National 
Transportation  Safety  Board  (NTSB) 
Phase  III,  General  Aviation 
Crashworthiness  Project  Safety  Report. 
The  NTSB  concludes  that  "Acceleration 
levels  and  velocity  changes  of  23  to  30g 
and  50  to  60  feet  per  second  in  the 
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sign  spec'.tif 
ib!e  at  thi.s 


vertical  direction  are  generally 

survivable  but  the  loads  experienced  by 
the  onrupants  must  be  limited  to  a 
lower  level  to  prevent  crippling  iniuries 
to  the  back  and  neck"  This  amendment 
is  consistent  with  that  conclusion  and  it 
should  reduce  or  minimize  spinal 
injuries  since  the  amendment  addresses 
crash  and  occupant  inortia  load 
attenuation. 

One  commenter  suggests  that  a 
num,her  of  additional  risks  mav  be 
associated  with  the  emergencv  landing 
These  risks  should  be  addressed  in  this 
amendment  and  include  the  following 
failure  to  avoid  obstacles  (aircraft 
maneuverability),  failure  of  occupant 
restraints,  failure  of  structure,  failure  of 
the  pilot  to  execute  the  landing 
successfully  (skill  and  training),  and 
post  impact  fire 

Prior  to  issuing  Notice  No  91-12,  the 
FAA  studied  a  recommendation  to 
require  additional  flight  instruction  for 
pilots  of  single-engine  airplanes  with  a 
power-off  stall  speed  in  the  landing 
configuration  of  m. ore  than  61  knots. 
The  FA.^  concluded  that  adequate  flight 
instruction  was  already  included  in  the 
norm.a!  flight  training  curriculum, 
though  it  did  not  relate  specifically  to 
an  increase  in  stall  speed.  Pilot  skill  and 
training,  including  the  ability  to  avoid 
obstacles,  are  covered  adequately  by  the 
current  night  training  requirements. 

The  commenter  does  not  provide 
supportive  data  or  specific 
recommendations  regarding  failure  of 
occupant  restraints.  However,  occupant 
restraint  and  occupant  impact  load 
attenuation  are  addressed  adequately  by 
this  amendment  and  by  amendment  23- 
36  on  emergencv  landing  conditions  (53 
FR  30802.  Aug,  1.5,  1988) 

The  commenter  does  not  cite  a 
rationale  or  justifv'  a  need  to  address 
failure  of  structure.  The  FAA  has  no 
reason  to  extend  this  amiendment  to 
include  enhancements  to  airframe 
structure.  The  airframe  structures  of  all 
part  23  airplanes,  including  those  that 
currently  exceed  the  61 -knot  stall  speed 
limitation,  are  similar  There  is  no 
evidence  to  justify'  amending  the 
airframe  structure  design  standards  at 
this  time. 

Finally,  the  J,\A  mentions  their 
concern  over  the  risks  associated  with 
post  im.pact  fire  The  nature  of  post 
crash  fires  is  difficult  to  define  in  terms 
of  precisely  where  the  fire  starts  and 
how  it  spreads.  Clearly  a  prerequisite  is 
the  spillage  of  fuel  followed  by  a  source 
of  ignition.  Studies  conducted  by  the 
General  Aviation  Safety  Panel  (GASP) 
indicate  that  existing  data  fails  to 
identifv'  precisely  what  advantages 
would  accrue  from  increasing  the 
crashworthiness  of  fuel  systems  in  small 


general  avit  ion  airplanes  The  purpose 
of  im.proving  the  crashworthiness  of  a 
fuel  system  is  to  prevent  considerable 
spillage  in  a  survivable  accident  and 
delay  the  onset  of  rapid  propagation  of 
post  crash  fire  in  order  to  increase  the 
time  available  for  the  pilot  and 
passengers  to  remove  themselves  from 
the  airplane  These  improvements  in 
crashworthiness  may  not  in  all  cases 
prevent  a  post  crash  fire.  GASP 
contends  that  the  means  for  increasing 
the  time  available  for  extrication  in  a 
sur\'ivable  accident  by  preventing  large 
quantities  of  fuel  spillage  near  obvious 
ignition  sourt;es  needs  to  be  considered 
for  each  design  individually.  It  is  not 
practical  to  develop  a  universal 
specification  for  the  design  of  crash 
resistant  fuel  systems  that  would  be 
applicable  to  all  airplanes.  It  is  for  these 
reasons  that  this  final  rule  does  not 
specifically  address  crashworthiness  of 
fuel  systems.  Fiowever,  this  final  rule 
does  require  applicants  for  type 
certification  of  designs  with  a  stall 
speed  greater  than  61  knots  to  provide 
the  crashworthiness  in  terms  of  airframe 
and  occupant  protection  equivalent  to 
those  airplanes  with  a  stall  speed  less 
than  61  knots.  The  FAA  continues  to 
explore  ways  of  dealing  with  post  crash 
fires  and,  at  this  time,  is  preparing  a 
supplemental  notice  of  proposed 
rulemaking  for  crash  resistant  fuel 
systems. 

Discussion  of  Comments  to  Specific 
Sections  of  Port  23 

Section  23.49  This  proposes  to 
amend  part  23  of  the  Federal  Aviation 
Regulations  to  permit  type  certification 
of  both  single  and  multiengine  airplanes 
with  stall  speeds  greater  than  61  knots, 
provided  they  incorporate  additional 
occupant  protection  provisions  to 
compensate  for  the  increased  kinetic 
ener^'  dissipated  during  a  forced 
landing.  This  would  be  accomplished 
by  amending  §  23.49  to  require 
compliance  with  certain  additional 
occupant  protection  requirements 
included  in  this  proposal. 

Two  comments  were  received  on  this 
proposal 

One  commenter  refers  to  the 
conclusion  reached  by  the  Small 
Aircraft  Stall  Speed  Study  Group,  The 
study  group  found  that  it  was 
impossible  to  conclude,  based  on  the 
accident  record,  that  the  retention  of  the 
61-knot  stall  limitation  in  part  23  for 
single-engine  airplanes  has  provided 
any  degree  of  crash  protection  to 
occupants  The  commenter  t>elieves  that 
this  conclusion  was  made  because  the 
data  related  to  airplanes  that  meet  the 
present  airworthiness  standards 


T!.e  F,A.A  notes  that  the 
Crashworthiness  Subcommittee  of  the 
Small  Aircraft  Stall  Sp>eed  Study  Group 
found  that  "Increasing  the  stall  speed, 
with  no  other  stipulations,  would 
increase  the  potential  range  of  ground 
contact  speeds  in  controlled  emergency 
situations  and  would,  therefore, 
increase  the  probability  for  serious 
injury."  This  subcommittee  saw  no 
valid  reason  for  maintaining  61  knots  or 
any  other  specified  stall  speed  in  part 
23.  The  subcommittee  concluded  that  if 
the  61-knot  stall  limitation  is  removed, 
a  means  should  be  incorporated  to 
maintain  a  controlled  emergency 
landing  speed  range.  Since  the  ultimate 
concern  should  be  to  provide  the 
airplane  occupants  with  a  reasonable 
probability  of  surviving  a  controlled 
crash  situation,  the  subcommittee 
proposed  crashworthiness  criteria  that 
would  provide  the  level  of  safety 
previously  achieved  by  the  61-knot  stall 
speed  limitation.  The  crashworthiness 
subcommittee  examined  two 
methodologies  that  address  occupant 
crashworthiness  protection.  The 
methodologies  used  were  based  on  an 
equivalent  safety  and  occupant 
survivability  approach,  and  emphasized 
crash  and  occupant  inertia  load 
attenuation.  However,  the 
crashworthiness  subcommittee  did  not 
pursue  either  of  its  approaches  to  a 
methodology  that  addressed  occupant 
impact  protection  for  an  airplane  that 
exceeds  the  61-knot  stall  speed 
limitation.  The  subcommittee  noted  that 
definitive  crash  dynamic  design 
standards  for  small  airplanes  did  not 
exist  at  that  time.  Since  the  pubUcation 
of  the  Small  Aircraft  Stall  Speed  Study 
Croup  report,  emergency  landing 
dynamic  conditions  have  been  adopted 
into  FAR  part  23.  by  amendment  23-36. 
This  final  rule  extends  the  current 
emergency  landing  dynamic  conditions 
specified  in  §  23.562  to  small  airplanes 
that  exceed  the  61-knot  stall  speed 
limitation.  In  provides  crashworthiness 
criteria  that  addresses  crash  and 
occupant  loan  attenuation. 

One  commenter  indicates  that 
airplanes  having  lower  stalling  speeds 
have  lower  fatal  accident  rates  and 
points  to  recent  statistics  in  the  June  1, 
1991.  and  June  15,  1991,  edition  of 
"Aviation  Consumer,"  which  indicates 
that  the  Cessna  172  and  the  Cessna  206/ 
207  have  the  lowest  fatal  accident  rate 
for  four  and  six  place  single-engine 
airplanes.  The  commenter  also  indicates 
that  there  is  a  higher  percentage  of  fatal 
emergency  landing  accidents  for  light 
multiengine  airplanes  compared  to 
single-engine  airplanes.  This  may 
suppKirt  the  conclusion  that  airplanes 
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with  htgher  stalling  speeds  also  have 
higher  fataJ  accident  rates  because 

typical  multJengine  airplanes  usually 
have  a  higher  stalling  speed  than  typical 
light  single-engine  airplanes. 

The  Small  Aircraft  Stall  Speed  Study 
Group  reviewed  data  consisting  of 
3 ■',5 30  reports  for  the  6-year  period  from 
1975  to  1981,  which  revealed  the 
folbwmg:  Emergency  forced  landings 
accoxinted  for  14.7  percent  of  all 
at-ridents.  representing  16.6  percent  of 
single-engine  airplane  accidents  md  7  2 
per:ent  of  muitiengine  airplane 
accidents  Fatalities  resulted  from  2  6 
percent  of  controlled  emergency  foned 
landings  and  17  percent  of  uncontroUwi 
emergency  forced  landings.  For  single- 
engine  airplanes,  these  values  were  2  \ 
percent  and  13  4  percent,  respectively, 
while  for  multiengine  airplanes,  these 
percentages  were  8.5  and  34  2  percent, 
respectively  Therefore,  the  chances  for 
tj  fatal  emergency  forced  landing  are 
much  higher  for  a  multiengine  airplane 
than  for  a  single-engine  airplane 
However,  s  single-engine  airplane  is 
twice  as  likely  to  have  an  emergens  v 
forced  landing  as  a  multiengine 
airplane  Overall,  the  percentage  of  fatal 
emersency  landing  accidents  where  the 
pilot  retained  control  until  the  crash 
was  2  7  percent  for  single-engine 
airplanes  and  3.5  percent  for 
multiengine  airplanes. 

One  multiengine  airplane  with  the 
highest  stall  speed  of  76  knots  had  thw 
lowest  survivability  ratio  (one  minus  Uie 
number  of  fatalities/number  of 
accidents),  of  84  percent.  This  value 
matched  the  survivability  ratio  of  a 
sl.^gie-e^.g.ne  airplane  whose  s'all  spee<i 
was  55  knots.  Ther*;  were  two 
muitiengine  airplanes  that  had  100 
percent  survivability,  one  had  a  stall 
speed  of  60  knots,  the  other  had  a  stall 
speed  of  74  knots  Furthermore, 
sur.ivati.i'y  values  for  muluenKiiie 
airplanes  above  70  Liots  did  not  appear 
different  from  values  for  airplanes 
below  60  knots.  Stau.st.cal  data  like 
tnese  resulted  in  two  conclusions. 
Sunivi^biiify  of  controlled  emergency 
forced  loadings  is  not  dependent  upon 
landing  S'd.i  speed  and  a  clear 
correlation  between  safety  and  landing 
stall  sp^ed  cannot  be  found.  This 
proposal  is  adopted  as  proposed. 

Section  23.6''.  This  proposal  would 
clanfy  the  change  made  to  §  23.67  by 
araendmpnt  23-42  i56  FR  344,  January 
3   lQ9i;  The  provisions  of  §  23.67(b)(1) 
require  that  all  reciprocating  engine- 
powered  multiengine  ai-'-planes  with  a 
stall  speed  of  more  than  61  knots  meet 
the  one-engine-inoperative  clim.b 
gradient  requirem.ents  A  change  to 
§  23  67,  paragraphs  fb)(l)  and  (b)(2).  is 
required  'o  darif\'  that  multiengine 


airplanes  of  less  than  6.000  pounds 
maximum  weight  that  meet  the 
improved  occupant  protection 
re«:}uiremenls  prescribed  in  §  23.562(d) 
and  have  a  stall  speed  greater  than  61 
knots  would  comply  only  with  the 
climb  gradient  determination 
requirements  of  §  23.67(b)(2){i).  This 
proposal  does  not  change  the  one- 
engine-inoperative  climb  requirements. 

No  comments  were  received  on  this 
proposal  and  it  is  adopted  as  proposed. 

Section  23  562  The  supporting 
technical  dala  used  in  the  developmient 
of  S  23  562  was  obtained  from  small 
airplanes  whose  stall  speeds  were  not 
greater  than  61  knots  Airplane 
01  rupants  were  not  exposed  to 
.acreased  levels  of  kinetic  impact 
energy  The  increase  in  kinetic  impact 
energy,  above  the  61  knot  stall  speed 
baseline,  is  proportional  to  the  square  of 
the  stall  speed  of  the  airplane  in  the 
landmg  configuration.  To  compensate 
for  increased  energy  levels,  additional 
o<xupant  protection  requirements 
^^yond  those  stated  in  §  23.562  are 
included  in  this  final  rule  The 
emergency  landing  dynamic  conditions 
Hxpre«  the  impact  energy'  level  in  terms 
if  an  impact  velocity  The  increased 
■iccupant  protection  requirement  in  this 
proposal  IS  obtained  by  multiplying  the 
ultimate  load  factors  of  §  23.561(b)  and 
the  peak  deceleration  of  the  seat/ 
restraint  system  test  of  §  23  562(b)(1)  by 
the  square  of  'he  ratio  of  the  increased 
stall  speed  to  tne  stall  speed  of  61  knota. 
The  use  of  the  velocity  ratio  squared  to 
obtain  the  increased  occupant 
prt-)te<:tion  requirement  is  consistent 
vM'h  an  analytical  methodology  found 
in  the  U  S  Army's  Aircraft  Crash 
Survival  Design  Guide.  USARTl^TR- 
79-22C.  Volum.e  lil — Aircraft  Structural 
Crash  worth  mess,  which  addresses  the 
conseri'alion  of  momentum  associated 
with  an  aircraft  impact  that  has  earth 
plowing 

The  F,A.-\  IS  Lmiting  the  maximum 
deceleration  for  the  seafrestraint  system 
dynamic  test  to  32g,  which  is  the  value 
that  the  FAA  is  considering  proposing 
in  a  separate  NPRM  being  developed  for 
commuter  category  airplanes.  The  32g 
limitation  will  be  i^ached  at  a  stall 
speed  (Vso)  of  79  knots.  At  a  h,gher  stall 
speed,  this  maximum  deceleration 
remains  constant  at  32g 

In  addition,  the  static  upwdrd 
ultimate  load  factor  for  acrobatic 
category  airplanes  will  be  limited  to  a 
value  of  5.0g.  Because  of  the  maneuvers 
they  perform,  acrobatic  category 
airplanes  are  designed  to  higher 
maneuvering  limit  load  factors,  both 
positive  and  negative,  than  normal  and 
utility  category  airplanes  The 
maximum  upward  value  required  in  this 


rule  for  normal  and  utility  category 
airplanes  is  S.Og.  Under  emergency 
landing  conditions,  all  categories  of 
small  airplanee  would  experience 
similar  forces;  therefore,  requiring 
acrobatic  airplane  seats  to  be  designed 
to  higher  load  factors  would  not  be 
warranted. 

A  total  of  five  comments  were 
received  on  this  proposal. 

One  coraraanter  expresses  doubt  that 
occupant  safety  levels  can  be  engineered 
to  remain  at  current  levels  and  any 
engineering  reports  that  claim  15g 
survivability  at  70-75  knots  are 
seriously  in  question.  The  maximum 
acceleration  found  in  tiiis  amendment  is 
well  within  the  survivability  envelope 
for  small  airplanes  found  in  the  NTSB 
Phase  HI,  General  Aviation 
Crashworthiness  Project  Safety  Report, 
The  iNTSB  concluded  in  its  safety  report 
that  survival  from  crashes  where 
longitudinal  loads  ranged  from  30  to 
35g,  with  a  velocity  change  of  60  to  70 
feet  per  second  and  vertical  loads 
ranging  from  25  to  30g,  with  a  velocity 
change  of  50  to  60  feet  per  second, 
could  be  expected.  The  commenter 
suggests  that  the  FAA  review  the 
NTSB's  statistics  on  rates  for  light 
multiengine  airplanes  after  ground 
impact.  The  commenter  does  not 
indicate  what  NTSB  report  is  being 
referenced  and  what  light  multiengine 
rates  are  being  reported.  The  commenter 
adds  that  existing  light  multiengine 
airplanes  are  already  marginal 
performers  and  that  increasing  wing 
loading  and  speeds  for  the  most  critical 
segments  of  flight  would  be 
counterproductive.  The  commenter 
furtiier  indicates  that  high  horsepower, 
high  wing  loading,  and  high  stall  speed, 
are  qualities  of  low  technology  and  that 
most  airplane  manufacturers 
incorporate  advanced  aerodynamics  to 
allow  slow  speeds  during  approach/ 
takeoff  and  high  performance  cruise. 
The  commenter  does  not  clearly  define 
what  is  meat  by  marginal  performers. 
Furthermore,  the  commenter  mentions 
high  horsepower,  high  wing  loading, 
and  high  stall  speed  as  examples  of  low 
technology.  Apparently,  the  commenter 
does  not  realize  that  these  parameters 
are  suitable  for  describing  modem 
L-ansport  category  airplanes,  which  are 
not  examples  of  low  technology 
airplanes. 

One  commenter  Indicates  that  there 
has  not  been  any  improvement  in 
crashworthiness  for  airplanes  weighing 
less  tlian  6,000  pounds  during  the  last 
50  years;  therefore,  if  stall  speed 
requirements  are  relaxed,  more  fatalities 
and  injuries  to  occupants  will  result 
because  the  occupants  will  absorb  the 
additional  energy  generated  by  the 
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increased  speed.  This  is  partially 
correct.  It  other  conditions  are 
unchanged,  an  increase  in  stall  speed 
will  probably  result  in  airframes  and 
occupants  absorbing  more  energy  on 
impact.  However,  wiih  the  development 
and  adoption  of  emergency  landing 
dynamic  conditions  into  §  23.562  of  the 
FAR  by  amendment  23-36,  the  current 
emergency  landing  dynamic  conditions 
will  be  extended  to  those  applicants 
who  choose  to  design  new  airplanes 
with  a  stall  speed  greater  than  61  knots. 
The  extension  of  the  current  emergency 
landing  dynamic  requirements  will 
provide  crashworthiness  standards  that 
address  load  attenuation  to  the 
occupant.  Furthermore,  the  results  of 
the  study  conducted  by  the  Small 
Aircraft  Stall  Speed  Study  Group,  which 
consisted  of  th.e  analysis  of  37,530 
accident  reports  over  a  B-year  penod, 
failed  to  show  a  clear  correlation 
between  occupant  survivability  and 
landing  stall  speed.  The  commenter 
adds  that  airplane  performance  has  not 
changed  sufnciently  in  the  last  50  years 
to  warrant  the  proposed  change.  The 
commenter  supports  this  with  the 
commenter's  own  experience.  The 
commenter  then  indicates  that  operator 
error  is  still  the  leading  cause  of 
aviation  accidents  and.  since  aircraft 
operators  will  continue  to  make 
mistakes,  the  existing  stall  speed 
requirement  should  remain,  thereby 
protecting  operators  from  themselves. 

The  commenter  is  correct  that 
of)€rator  error  Is  the  leading  cause  of 
accidents.  However,  operator  error  and 
the  need  for  improved  pilot  training  are 
not  airplane  certification  issues,  and  are 
beyond  the  scope  of  this  rulemaking. 

One  commenter  feels  that  the  FAA 
was  in  error  to  assume  that  the  NTSB 
data  used  to  develop  the  emergency 
landing  djTiamic  conditions  for  small 
airplanes  was  connected  to  the  61-knot 
stall  speed.  The  commenter  further 
asserts  that  most  of  the  data  in  the  NTSB 
data  base  were  derived  from  airplanes 
that  crashed  under  control  at  speeds  in 
excess  of  61  knots.  The  FAA  disagrees. 
The  conclusions  found  in  the  NTSB 
Safety  Report  "GENERAL  AVIATION 
CRASHWORTHINESS  PROJECT: 
PHASE  III— ACCELERATION  LOADS 
AND  VELOCITY  CHANGES  OF 
SURVIVABLE  GENERAL  AVIATION 
ACCIDENTS,  NTSB/SR-«5/02"  are 
contrary  to  those  comments.  In  its 
analyses  of  airplane  accidents,  the 
NTSB  relates  the  airplane  impact  speeds 
and  respective  acceleration  levels  to  the 
stall  speed  of  the  airplanes.  All  but  one 
of  the  thirty-nine  small  airplane 
accidents  analyzed  in  the  report  were 
found  to  have  a  stall  speed  less  than  61 
knots. 


Recent  discussions  with  the  NTSB 
personnel  who  compiled  and  analyzed 
all  of  the  data  in  the  three  phasp  general 
a\-i8tion  crashwortlimess  project  also 
confirmed  Lhat,  with  few  excepnons,  all 
of  the  airplanes  included  in  thusf 
studies  had  stall  speeds  that  end  r.ot 
exceed  61  knots, 

One  commenter  indicates  that  this 
a.Tiendment  would  requirs  the  means  of 
retention  of  cabin  ma.ss  items  to  hf 
dvTiamically  tested.  The  commentor  also 
questions  the  different  static  ultimetfi 
design  load  factors  for  cabin  mass  items 
found  in  the  emergency  landing 
conditions  for  part  23  and  part  25 
airplanes.  The  FAA  does  not  intend  to 
require  dynamic  design  or  test  standards 
for  the  retention  of  items  of  mess  >ith:n 
the  cabin  The  ultimate  design  load 
factors  for  cabin  mass  items  do  indeed 
differ  betweftn  part  23  and  pert  2,=i 
airplanes.  They  are  representative  of  the 
expecled  emergency  landing  mertia  load 
factors  considering  the  respe«'tive 
airframe  energy  absorption 
characlenstics  and  mass  of  those 
different  category  airplanes.  Those 
differences  were  recogi-iized  and 
justified  when  the  emergent  y  landing 
dynamic  conditions  and  respective 
amendments  were  adopted.  Discussion 
and  justification  of  those  existing 
regulatory  standards  are  not  within  the 
scope  of  this  amendment 

C/ne  commenter  proposes  that  '..-le 
?.\A  limit  the  maximum  stall  speed  to 
70  knots,  limit  all  the  deceleration 
vectors  according  to  the  (stall  speed/61 
knots)  ratio  squared,  multiply  the 
impact  velocity  by  the  factor  fVv'61), 
and  amend  §  23,7R7(c)  regarding  the 
forward  ultimate  load  factor  (Qgj  for 
luggage  and  cargo  This  amendment 
addresses  and  satisfies  the  intent  of 
these  comments  The  amendment 
increases  the  oiTupant  impart 
protection  level  for  those  single-engine 
airplanes  and  certain  muitiengine 
ai.rplanes  with  a  stall  speed  that  exceeds 
the  61  knot  limitation. 

The  design  standards  found  in  this 
amendment  remain  within  the  limits  of 
the  sm.al!  airplane  impact  survivability 
envelope.  The  com.menter's  proposal, 
however,  could  provide  design 
standards  that  would  be  outside  the 
small  airplane's  impact  survivability 
envelope.  Furthermore,  the  applicability 
and  the  feasibility  of  the  FAA's 
increased  standard  ha\  e  been 
demonstrated  by  both  seat  dynamic  and 
^ull  scale  airplane  impact  tests. 

The  commienter  provndes  no  rationale 
to  limit  the  stall  speed  to  '0  knots.  This 
amendment  does  not  limit  the  stall 
speed,  but  it  does  increase  the 
deceleration  vectors,  as  suggested  by  the 
commenter,  for  the  combined  vertical/ 


longitudiria!  emergency  landing 
dvnamir  impart  condition.  The  new 
rvgulatior,  rvpn^sents  the  current  h-tm  -  f 
the  impart  'survivability  envelo;>p  f(:' 
small  airjiianes.  This  Umit  has  rM-«>r 
defined  bv  ..rash  dynamics  res«';r^.'"  ai.^l 
NT'-'H  'ii,,;-idp-'i  .iata,  and  it  is  r',:,sis!.>;;' 
•»    n  *St  T*.  :   s    f  full  scale  lmpt»a  t«jsls 
■'  ■i'-i;-.:!  a:,';  '.imhs. 

The  FA.\  ';rs  not  elected  to  IncreaM 
'he  impart  vHifK  itv,  as  suggested  by  the 
fn^mmenU"   stu  e  the  current  velocity 
changes  I'uund  in  the  emergency  landing 
d>'nan)ic  conditions  are  consistent  with 
the  sxirvivabilitv  enve!  pw  for  small 
airplanes. 

hi  addition,  the  commenter  provides 
no  justifiration  to  increase  the  inertia 

•M  'Px;    in-ments  found  in  S  23.787(c). 
"Vhn  Lonirr;»'nter's  proposal  is  cr-ri'ide^-d 
bevond  the  s<,ope  of  this  amendicHii! 
fi  wpver.  the  F.*iA  is  increasing  the 
s'  ••  r  design  requirements  for  items  of 
•T  ass  within  the  cabin,  which  Include 
1   .;t;'iKf  and  cargo,  wht--"  'hn  pmergency 
Li.d.iig  dynamic  conmuous  are 
adopted.  Amendment  23-36  should 
meet  the  intent  of  the  comment  >  r  « 
proposal.  This  proposal  is  ado^<u-o  hs 
proposHil 

Paperwarii  Hfdurtion  Act 

Th-'if  a  >  ro  reporting  and 
recort;  t.  It.    ,g  requirements  associated 
with  this  final  rule. 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FA.^  that  pTo\ndes  more  detailed 
estimates  of  the  economic  consequenc^ss 
of  this  regulatOTT  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to  the 
private  sector,  consumers.  Federal, 
State,  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291,  dated 
February  17. 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  increase  in 
consumer  costs,  a  significant  adverse 
effect  on  the  economy  of  $100  million 
or  more,  a  major  increase  in  consumer 
costs,  or  a  significant  adverse  effect  en 
competition. 

The  FAA  has  determined  that  this 
rule  is  not  "major"  as  defined  in  the 
executive  order  therefore,  a  full 
regulatory  analysis,  which  includes  the 
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identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  the  regulator,- 
flexibility  determination  required  by  the 
Regulatory  Flexibility  Act  (RFA)  anid  an 
International  Trade  Impact  assessment 
If  more  detailed  economic  information 
is  desired,  the  reader  may  refer  to  the 
full  regijlatory  evaluation  contained  in 
the  docket. 

Two  comments  were  received 
concerning  the  economic  aspects  of  this 
rulemalung  These  comments  were 
considered  and  no  changes  were  made 
to  the  economic  evaluation  as  a  result  of 
the  comments.  The  reader  is  referred  to 
the  "Discussion  of  Comments"  section 
above  for  more  complete  information 

Economic  Evaluatjon 

The  FAA  has  determined  that 
significantly  more  efficient  airplanes 
could  be  developed  by  employing  the 
advantages  of  higher  wing  loadings  if 
the  affected  airplanes  were  not  limited 
to  a  stall  speed  of  61  knots  The 
potential  benefits  of  removing  the  stall 
speed  limit  will  vary  with  the  mission 
of  individual  airplane  designs,  but  case 
specific  analysis  has  shown  that  a  20 
percent  gain  in  specific  fuel 
consumption  could  be  achieved 
Evidence  suggests  that  these  high-w;ng- 
loading  efficiencies  could  also  be 
accomplished  by  incorporating  a  very 
high-lift  flap  system  (wide-span  trailing 
edge  flaps  and  leading  edge  ICruger 
flaps)  and  still  remain  within  the  61- 
knot  limit.  However,  if  higher  wing 
loadings  were  combined  with  larger  and 
more  complex  high-lif^  flap  systems  in 
order  to  meet  the  61-knot  requirement, 
there  would  be  accompanying  penalties 
in  low  speed  handling  qualities  These 
penalties  would  have  a  detrimental 
effect  on  both  normal  and  emergencv 
operations  in  approach  and  landing 
conditions. 

In  order  to  retain  the  current  level  of 
airplane  occupant  protection,  this  rule 
requires  additional  occupant  protection 
for  the  airplanes  that  the  rule  allows  to 
be  certificated  with  stall  speeds  above 
61  knots.  Specific  estimates  of  the 
potential  structural  and  weight  penal'v 
costs  that  could  be  incurred  are  desr^n 
specific  and  are  not  available  for  this 
evaluation.  Three  petitions  for 
exemption  from  the  61-knot  stall  speed 
requirement  have  been  granted  during 
the  past  ten  years  None  of  these 
exemptions  can  be  used  to  assist  m  the 
estimation  of  costs  that  would  be 


incurred  to  exercise  the  option  afforded 
by  this  rule  The  concept  design  for  one 

of  the  thr««?  airplane  models  was  never 
pursued  The  p.hysicai  strictures  of  the 
other  two  airplanes  (a  fire-fighting 
♦anker  and  a  high  performance,  fully 
aerobatir  airplane)  already  substantially 
met  tl;e  conditions  and  limitations 
neres-sarv  for  tJrie  exemptions  prior  to 
the.:  petitions. 

The  additional  crashworthiness  and 
occupant  protection  of  the  aerobe  tic 
airplane  was  necessitated  by  the  loads 
that  would  t>e  sustained  in  achieving  its 
high-performance  mission.  Similarly, 
the  occupant  protection  and 
crashworthiness  features  of  'he  fire 
tanker  were  neces.san,-  for  the  airplane's 
intended  hig.h-nsk  operating 
environment  and  by  the  additional 
structure  required  to  support  and 
deliver  a  large  vouime  of  liquid 

None  of  the  petitions  isolated  the 
costs  that  would  be  incurred  to  meet  the 
conditions  attendant  to  their 
exemptions  Conversely,  one  applicant 
did  estimate  that  the  cost  necessary  to 
build  an  airplane  with  the  same  design 
mission  without  the  exemption  would 
be  approximately  50  percent  higher  per 
unit 

The  provisions  afforded  by  the  rule 
are  optional  and  constitute  an 
alternative  to  the  existing  requirement. 
Bv  definition,  this  alternative,  including 
anv  asscKiiated  costs,  will  be  exercised 
only  by  those  applicants  who  have 
determined  that  it  would  be  in  their 
own  t>est  interests  to  do  so.  The  rule 
provides  the  option  of  selecting  the 
combination  of  stall  speed  and  occupant 
protection  enhancement  that  the 
applicant  has  determined  would  be 
n".ost  cost  beneficial  and  best  suited  for 
Its  particular  airplane  design  Therefore, 
the  FAA  finds  that  the  potential  benefits 
of  this  rule  will  exceed  the  expected 
costs 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  or 
dispruportionately  burdened  by 
Government  regulations.  The  RFA 
requires  a  Regulatory  Flexibility 
.\nalysis  if  a  rule  will  have  a  significant 
ei.nnomic  impact,  either  detrimental  or 
beneficial,  on  a  substantial  number  of 
small  entities  FAA  Order  2100  14A. 
Regulatory  Flexibility  Criteria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  size  standards 
for  complying  with  RFA  review 
requirements  in  FAA  rulemaking 
a(  t.ons  The  F,AA  has  determined  that 
this  amendment  to  part  23  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


International  Trade  Impact  Assessment 

The  provisions  of  this  rule  will  have 
little  or  no  impact  on  trade  for  both  U.S. 
firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States.  In  the 
United  States,  foreign  manufacturers 
must  meet  U.S.  requirements,  and  thus 
they  will  gain  no  com^petitive  advantage. 
In  foreign  countries,  U.S.  manufacturers 
are  not  bound  by  part  23  requirements 
and  could,  therefore,  implement  the 
alternative  provision  afforded  by  the 
rule  solely  on  the  basis  of  competitive 
considerations. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclusion 

The  FAA  is  revising  the  airworthiness 
standards  to  permit  single-engine  and 
certain  multiengine  small  airplanes  of 
less  than  6,000  pounds  maximum 
weight  to  exceed  the  present  61-knot 
stall  speed  limitation.  Airplane  designs 
exceeding  this  limitation  will  be 
required  to  incorporate  additional 
occupant  protection  to  compensate  for 
the  higher  kinetic  energy  that  must  be 
dissipated  during  emergency  landings. 
This  retains  the  current  level  of  airplane 
occupant  protection  and  permits  the 
design  and  type  certification  of  higher 
performance,  single-engine  airplanes 
capable  of  attaining  an  increase  in 
cruise  speeds  with  better  specific  fuel 
consumption.  This  improvement  in 
performance  and  operating  economics 
cannot  be  achieved  without  substantial 
increased  cost  and  complexity  if  these 
designs  are  constrained  by  the  present 
61-knot  stall  speed  limitation. 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered 
significant  under  DOT  Regulatory 
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Policies  and  Procedures  (44  FR  11034; 
February  26,  1979)  A  regulatory 
evaluation  of  the  regulation,  including  a 
Regulatory  Flexibility  Determination 
and  International  Trade  Impact 
.Analysis,  has  been  placed  in  the  docket 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "FOR 
FURTHER  INFORMATION  CONTACT  " 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  arid 
symbols. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  23  of  the  Federal  Aviation 
Regulations  (14  CFR  part  231  as  follows 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTIUTY, 
ACROBATIC,  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  US  C.  1344.  13S4(8),  1355, 
1421,  1423.  1425,  1428,  1429,  1430;  49  1'  SC 
106(g). 

2.  Section  23  49  is  amended  by 
revising  paragraph  (b)  introductory  text. 
by  redesignating  paragraphs  (c),  (d),  and 
fe]  as  f)aragraphs  (d),  (e),  and  (f), 
respectively;  and  by  adding  a  new  , 
paragraph  (c)  to  read  as  follows: 

123.49    Stalling  spMcL 

•  «         •         *         ■ 

(b)  Except  as  provided  in  §  23.49(c). 
Vso  at  maximum  weight  may  not  exceed 
61  knots  for — 

•  •        •        •        • 

(c)  All  single-engine  airplanes,  and 
those  multiengine  airplanes  of  6,000 
pounds  or  less  maximum  weight  with  a 
Vso  of  more  than  61  knots  that  do  not 
meet  the  requirements  of  §  23.67(h)(2)(i), 
must  comply  with  §  23.562(d). 

•  •        •        •        « 

3.  Section  23.67  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 


f  23.67    Climb:  On*  •ngln*  Inopcfsttva. 

*         •         •         •         • 

(bj  '   •   • 

(1)  Each  airplane  of  more  tnar;  f^^JM 
pounds  maximum  weight  must  tw  atjie 
to  maintain  a  steady  ciim.b  gradien'  of 
at  least  1.5  percent  at  a  pressure  ah,tude 
of  5.000  feet  at  a  speed  not  less  than  1.2 
Vs.  and  at  standard  temperature  (41°?) 
with  the  airplane  in  the  configuration 
prescribed  in  paragraph  fa)  of  this 
secnion 

'2J  For  eacti  airplane  of  ^.00 


;m  wei£l 


x'junas 
cwing 


hft\'e  :ts 
leii  6!  e 


or  less  maxir 

8pPW: 

fi)  Each  airplane  that  mwis 
requirements  of  §  23  562idi.  o 
a  V50  of  61  knots  or  less,  must 
steady  climb  gradient  deterrn; 
pressure  altitude  of  5,000  feet  ai  a  speeti 
of  not  less  than  1,2  V's:,  and  at  stai-inarr:: 
tempe,rature  i'4lT),  w;th  the  airp.a.'ie  .r. 
the  configuration  prescn'bed  m 
paragraph  (a)  of  this  seflion 

(iij  Except  for  those  a.rpiaries  •r.d* 
meet  the  requirements  pres<TU)ed  m 
§  23.562id).  each  airplane  wi'h  a  Vso  of 
more  than  61  knot.s  m;j.<;t  ';>€  anU-  !o 
maintain  the  steady  cl;mb  gracf::! 
prescribed  m  paragraph  ''^:;- '  '  ■^'  •?■;,,<. 
se<nion 

4  Section  23,562  IS  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paraRraph  (b),  by 

redesignating  paragraph  [n)  as 
paragraph  (ei.  and  by  adai.'it  a  new 
paragraph  (d)  to  read  as  follows: 

123.563     Em»f9«ncy  landing  dynamic 
Condi  tiona. 

(b)  Except  for  those  seat.'restraint 
systems  that  are  required  to  meet 
paragraph  (d)  of  this  section,  each  sec' 
restraint  system  for  crew  or  passenger 
occupancy  in  a  normal,  utility,  or 
acrobatic  category  airplane,  m;.i.sl 
successfully  complete  dvnamu;  tests  or 
be  demonstrated  by  rational  ana.ysis 
supported  by  dynamic  tests,  m 
accordance  with  each  of  the  fc.liowi;'ig 
conditions  *   *   * 


d!  For  all  single-engine  airplanes 
With  a  Vso  of  more  than  61  knots  at 
maximum  weight,  and  those 
multiengine  airplanes  of  6,000  pounds 
or  less  maxim  L  t  .^ "- .  ^ht  with  a  Vso  of 
more  than  61  k  n  •  <-  i*  maximum  weight 
that  do  not  corr  y  \  a  ih  §  23.67(b)(2)(i): 

(1)  The  ultimate  load  factors  of 
§  23.561(b)  must  be  increased  by 
multiplying  the  load  factors  by  the 
square  of  the  ratio  of  the  in  •t-.i'^t-  i  stall 
soeed  to  61  knots.  The  increhst a 
ultimate  load  factors  need  not  exceed 
the  values  reached  at  a  Vso  of  79  knots. 
The  upward  ultimate  load  factor  for 
acrobatic  category  airplanes  need  not 
exceed  5  Og 

2 ;  The  ^ffi    'H<;traint  system  test 
rT»q  ;ire<l  t  v  ;  fi-B^raph  (b)(1)  of  this 
<w*ft  on  "  iSt  ':>t  conducted  in 
«(  rrrriari  t>  with  the  following  criteria: 

(i)  The  c     j:  <*>   -  velocity  may  not  be 
less  than  3  ■  ;«*«'•  per  second. 

(ii)(A)  Tip  .t^ai  deceleration  (gp)  of 
19g  and  1  '>       s*  be  increased  and 
multipliea  '  v  [ue  square  of  the  ratio  of 
the  I'K  ,-^eased  stall  speed  to  61  knots: 

v=    '■>  0  {Vso/61)3  or  gp-15.0  (Vk>/61)i 

(B)  The  peak  deceleration  need  not 
exceed  the  value  reached  at  a  Vso  of  79 
knots. 

(iii)  The  peak  deceleration  must  occur 
in  not  more  than  time  (t,),  which  must 
be  computed  as  follows: 


tr. 


31 


32.2(gp) 


.96 


wher^ 

Hc'The  peai  det,e,eration  calculated  In 
iiccordanca  with  paragraph  (d)(2)(ii]  of 

■'..s  sflction 
tr» "  '  •"  ' :<#  time  (in  seconds)  to  the  peak 
■'«  fipration. 

*         »         •         #         • 

Iss  .,*»<:!   r  Washington,  DC  on  July  7, 1M3. 

!t>»«pfa  M   Del,  B«lio. 
.f  "l..rft  Ari,"]}r,,s-tra'3r. 
s  s  i  vx    - 1   ;  691 7  Filed  7-16-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart25  | 

[Docket  No.  273M:  Not.c*  No.  93-9] 

BIN2120-AO42 

Fatigue  Evaluation  of  Structure 

AGENCY:  Federal  Aviation 
Adminstration.DOT, 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tnis  notice  proposes  to 
amend  '.he  fatigue  requirements  for 
damage-tolerant  strjrture  on  transport 
categorv-  airplanes  to  require:  Full-scale 
fatigue  testing,  and  inspection 
thresho'.ds  based  on  a  crack  growth  from 
likely  initial  manufartunng  defects  in 
the  structure  These  proposed  changes 
are  needed  to  ensure  continued 
airworthiness  of  structures  designed  to 
the  current  damage  tolerance 
requirements  The  proposals  are 
intended  to  ensure  that  should  serious 
fatigue  damage  occur  within  the 
operational  life  of  the  airplane,  the 
remaining  structure  can  withstand  loads 
that  are  likely  to  occur,  without  failure, 
until  the  damage  is  detected. 

DATES;  Comments  must  be  received  on 
or  before  November  16,  1993 

ADDRESSES:  Comments  on  this  proposal 

may  be  mailed  in  triplicate  to.  Federal 
Aviation  AdmiinistratioTis  Office  of 'he 
Chief  Counsel.  .M'ention-  Rules  Dof.k^-' 
(.\GC-10:,  Docket  No   2735«  80n 
Independence  Avsnue  SW.. 
Washington,  DC  2Gt91.  or  delivered  in 
tnplicate  to  Room.  9150,  80C 
Independence  .Avenue  SVV  , 
Washington,  DC  2G591.  Comments 
delivered  mu.st  be  marked-  DocKet  No 
27358  Com.ments  may  be  inspected  in 
room  91 5G  weekdays,  except  Federal 
holidays,  between  8  30  am  and  5  p.m. 
In  addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Assistant  Chief  Counsel 
(ANM-7],  FAA,  Northwest  Mountain 
Region.  1601  Lind  Avenue  SW.,  Ronton, 
Washington  98055—4056  Comments  in 
the  information  docket  may  be 
inspected  in  the  Office  of  the  .\ssistant 
Chief  Counsel  weekdays,  except  Federal 
holidays,  between  7  30  am,  and  4  p.m. 

F0«  FURTHER  INFORMATION  CONTACT:  Rich 

Yarges,  FAA,  Airframe  and  Propulsion 
Branch  (AN'M-112)  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW 
Kenton.  Washington  98055-4056, 
telephone  (206)  227-2143. 


SUPPLEMENTARY  INfORMATiON: 

uomments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  ruipmaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  desire.  Comments 
relating  to  the  environmental,  energy,  or 
economic  impact  that  might  result  from 
adopting  the  proposals  contained  m  this 
notice  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Commenters  should 
identify  the  regulatory  docket  or  notice 
number  and  submit  comm.ents,  in 
triplicate,  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  takmg  action  on 
this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  will  be 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made 
"CDmnients  to  Docket  No  27358  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

.\vaiIal)iIiN  ofVPRM 

Any  pdrsori  aiav  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affeirs,  Attention:  Public 
Information  Center  ,A.PA-230.  800 
Indapandaaca  Avenue  SW  , 
Waahington.  DC  2QS91.  or  by  calling 
(202)  267-3484.  Communicatujns  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

Prior  to  1978,  regulations  related  to 

the  fatigue  evaluation  of  airplane 
structure  allowed  a  choice  between  safe- 
life  and  fail-safe  criteria.  Safe-life  design 
criteria  require  the  structure  to 
withstand  repeated  loads  of  vanabie 
magnitude  expected  during  its  serv-ice- 
life  without  developing  detectable 
cracks.  This  requires  full-scale  fatigue 


testing  to  a  predetermined  number  of 
lifetimes.  Fail-safe  design  criteria 
require  the  structure  to  be  evaluated  to 
assure  that  catastrophic  failure  is  not 
probable  after  fatigue  failure  or  obvious 
partial  failure  of  a  single,  principal 
stnictural  elem.ent. 

.Most  primary  structure  was  designed 
to  the  fail-safe  criteria  The  residual 
strength  load  levels  for  structure 
designed  to  the  fail-safe  criteria  were  92 
percent  of  the  required  design  load 
conditions  (SO  percent  m.ultiplied  by  a 
1.15  factor  to  account  for  dynamics  of 
the  failure).  It  was  acceptable  practice  to 
show  compliance  with  the  fail-safe 
requirements  by  substantiating  the 
structures  under  static  loading 
conditions  with  failure  or  obvious 
partial  failure  of  single  principal 
structural  elements.  Although 
inspections  for  continued  airworthiness 
were  required  for  the  fail-safe  strticture, 
there  was  no  specific  requirement  to 
determine  the  inspection  periods  based 
on  crack  growth  or  remaining  life  of 
secondary  structure  in  the  event  failure 
in  the  primary  member  was  not 
i.Timediatelv  obvious. 

In  December  1978  the  Federal 
Aviation  Administration  (FAA) 
a.mended  the  fatigue  evaluation 
requirements  for  transport  category 
airplanes  (§  25. 571.  as  amended  by 
.Amendment  25-45;  43  FR  46238.' 
October  5,  1978)  to  require  damage 
tolerance  evaluation  of  structure.  The 
damage  tolerance  evaluation  of  airucture 
is  intended  to  ensure  that,  should 
serious  fatigue,  corrosion,  or  accidental 
damage  occur  within  the  operational  life 
of  the  airplane,  the  remaining  structure 
can  withstand  reasonable  loads  without 
failure  or  excessive  structural 
deformation  until  the  damage  is 
delected.  Amendment  25-45  was 
prompted  by  significant  state-of-the-art. 
developments  and  current  industry- 
practice  \n  the  area  of  fatigue  and 
damage  tolerance  evaluation  of 
transport  category  airplane  structure. 
The  damage  tolerance  evaluation  was 
deemed  necessary  to  more  directly 
relate  the  required  structural  inspection 
program  to  the  damage-tolerant 
characteristics  of  the  airplane.  A 
companion  advisory  circular  (AC 
25. 571-1)  was  also  issued  that  outlined 
an  acceptable  means  of  compliance.  A 
more  recent  revision  to  §  25.571, 
Amendment  25-54,  changed  the 
reporting  procedure  for  documenting 
the  fatigue  evaluation  requirements,  but 
it  did  not  change  the  damage  tolerance 
criteria  of  Amendment  25-45. 

Section  25.571.  as  amended  by 
i^mendment  25—45,  requires  that 
structure  be  damage-tolerant,  unless  it 
can  be  established  that  damage 
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tolerance  is  imprscticai,  The  residual 
strength  level  was  increased  to  TOO 
percent  of  limit  load,  and  the  1  15  factor 
for  dvTiamic  failure  was  removed  The 
inspection  program  for  continued 
airworthiness  is  based  on  crack 
propagation  and  residua!  strength  data. 
Amendment  25—45  also  added  a 
requirement  to  consider  multiple  site 
damage.  The  criteria  for  safe-life 
substantiation  of  structure  was  not 
changed  by  Amendment  25—45,  but  the 
extent  of  applu-^bihty  was  limited. 

Some  of  the  principles  of  damage 
tolerance  cntena.  es  defined  in 
Amendment  25—45,  have  been  applied 
retroactively  to  the  existing  fleet  of 
aging  transport  airplanes.  Supplemental 
Inspection  Documients  (SID)  based  on 
damage  toierance  analyses  of  the 
principal  structural  elements  have  been 
developed  for  several  models  of 
transport  airplanes.  These  documents 
were  m,ade  mandatory  by  airworthiness 
directive  action. 

There  have  been  several  incidents  of 
f:i;!ure  in  night-critical  structure  due  to 
fatigue  crarjcs  progressing 
simultaneously  in  several  locations  in 
the  structure,  such  as  along  rows  of 
fastener  holes  in  skin  panels.  The  panels 
failed  because  the  fail-safe  residual 
strength  capability,  for  which  the 
airplane  was  originally  designed,  was 
degraded  by  the  presence  of 
widespread,  multiple-site  fatigue 
cracking  of  less  than  readily  detectable 
size.  This  phenomenon  of  multiple-site 
cracking  due  to  fatigue  damage  has  been 
a  problem  in  the  past  and  is  expected  to 
continue  to  be  a  problem  until  measures 
are  taken  in  the  design  and  testing  of 
structure  to  ensure  that  widespread, 
multiple-site  cracking  will  not  occur  in 
service  dunng  the  design  Hfetime  of  the 
airplane. 

Discussion 

The  requirements  for  damage 

tolerance  evaluation  of  structures 
contained  m  §  25571  are  written  in 
terms  of  general  objectives  so  as  to  allow 
manufacturers  latitude  in  developing 
methods  to  demonstrate  compliance. 
Because  the  requirements  are  stated  in 
obiective  terms,  manufacturers  have 
experienced  difficulty  in  judging  the 
scope  of  the  evaluation  necessary  for 
certification.  For  instance,  the  rule 
requires  consideration  of  damage  at 
m.uitiple  sites  due  to  prior  fatigue 
exposure  where  the  design  is  such  tl.at 
this  type  of  damage  can  be  expected  to 
occur,  This  is  an  objective  req_;renient 
that  provides  no  specific  guidance  on 
what  is  required  for  showing 
compliance 

Service  expenence  has  shown  that 
widespread  multiple  site  and  other 


types  of  fatigue  damage  r.ti\<:-  oc  <  ;,;"pd 
in  parts  of  several  transport  category 
airplanes  before  the  airplanes  reached 
their  design  lifetime.  Reliance  on 
repeated  detailed  inspections  along  for 
continued  airworthiness  has  not 
resuhed  in  an  acceptable  level  of  safety 
for  these  parts.  The  more  widespread 
the  cracking  problem  becomes,  the 
greater  the  probability  that  significant 
cracks  may  go  undetected.  Generally 
the  overall  rehability  of  any  inspection 
program  diminishes  when  time- 
consuming,  detailed  procedures 
required  to  hod  many  small  cracks 
increase  the  workload  of  the  inspector. 
For  this  reason,  it  becomes  impractical 
to  inspect  for  safety  when  the  damage 
becomes  widespread.  The  FAA  has 
therefore  concluded  that  the  most 
appropriate  way  to  ensure  continued 
safety  in  structure  is  to  reinforce  the 
existing  damage  tolerance  criteria  by 
requiring  sjjfficient  testing  to 
demonstrate  the  absence  of  widespread 
multiple  site  and  other  types  of  fatigue 
cracking  within  the  design  life  of  the 
airplane.  Generally,  the  FAA  considers 
that,  for  conventional  metal  structure, 
full-scale  testing  for  at  least  two  design 
hfetimes  would  normally  be  sufficient 
to  demonstrate  that  widespread 
multiple  site  cracking  will  not  occur. 
Such  testing  would  be  conducted  under 
simulated  flight-by-flight  operational 
loading  spectra.  Additional  fatigue 
testing  may  be  necessary  for 
unconventional  structure  or  structure 
made  from  composite  materials.  A 
detailed  inspection  after  the  full-scale 
testing  has  been  completed  is  necessary 
to  verify  the  absence  of  multiple-site 
fatigue  damage.  The  detailed  inspection 
could  include  pulling  open  a  number  of 
fastener  holes  to  perform  an 
examination,  using  an  electron 
microscope,  of  fracture  surfaces  in 
representative  areas  to  determine  if  any 
widespread,  multiple-site  damage  is 
presert  It  r  ,v  not  be  necessary  to 
complete  the  Latigue  testing  prior  to 
issuance  of  the  type  of  certificate, 
provided  the  approval  is  based  on  a 
previously  approved  test  plan  and 
sufficient  testing  to  establish  that  fatigue 
problems  will  not  arise  during  the 
period  required  for  completion  of  the 
test.  If  subsequent  testing  reveals  longer 
term  fatigue  problems,  they  can  be 
addressed  by  means  of  airworthiness 
directives  or  other  means  of  ensuring 
continuing  airworthiness.  The  FAA  is  in 
the  process  of  revising  Advisory 
Qrcular  25.571-lA  to  provide 
additional  guidance  on  acceptable 
means  of  compliance  with  these 
proposed  requirements. 


The  current  regulations  do  not 
prescribe  criteria  for  establishing 
thresholds  for  the  detailed  structural 
inspection  program.  In  the  past,  initial 
inspections  wer»established  based  on 
service  experience  on  similar  type 
airplanes;  but  they  did  not  account  for 
premature  failures  due  to  undetected 
manufacturing  defects  (rogue  flaws). 
The  primary  concern  in  establishing 
thresholds  for  inspections  is  in 
establishing  the  threshold  early  enough 
to  detect  cracks  before  they  result  in 
failures.  Theoretically,  perfect  parts  that 
have  been  fatigue  tested  for  the  expected 
operational  life  of  the  airplane,  using  a 
conservative  loading  spectrum  and 
factors,  would  not  fail  throughout  the 
operational  life  of  the  airplane.  Service 
history,  however,  shows  that  parts  are 
not  always  perfect  as  installed  and  do 
fail  prematurely  due  to  initial 
undetected  defects.  The  FAA  therefore 
concludes  that  it  is  necessary  to  account 
for  undetected  manufacturing  defects 
when  establishing  thresholds  for 
inspections,  biitial  inspection 
thresholds  should  be  established  based 
on  cracks  growing  from  likely  defects 
developed  during  manufacture  such  as 
machining  marks,  improper  installation 
of  fasteners,  etc.  This  should  be 
substantiated  by  crack  growrth  analyses 
and  supported  by  test  evidence.  Under 
the  fail-safe  design  philosophy,  heavy 
reliance  is  placed  on  the  fact  that  fatigue 
cracks,  including  those  resulting  from 
rogue  flaws,  will  become  obvious  before 
they  become  critical  because  of  the 
required  redundancy  of  structural  load 
paths.  This  practice  is  not  appropriate 
for  structures  designed  to  the  current 
damage  tolerance  requirements  because 
cracks  may  not  necessarily  become 
obvious  before  they  become  critical. 

The  proposed  regulation  would 
require  that  inspection  thresholds  be 
established  based  on  crack  growth  data. 
This  would  prevent  cracks  that  emanate 
from  initial  defects  incurred  during 
manufacture  from  reaching  unsafe 
dimensions  within  the  interval 
established  for  the  inspection  threshold. 

Three  minor  changes  to  §  25.571  are 
also  proposed  in  this  notice.  The 
purposes  of  these  changes  are  to  clarify 
existing  rules  for  consistency  with 
current  interpretations  to  achieve 
consistency  with  the  corresponding 
requirements  of  Joint  Airworthiness 
Requirements-25  UAR-25).  OAR-25  has 
been  adopted  by  a  number  of  European 
countries  as  an  acceptable  basis  for  type 
certification  of  transport  category 
airplanes.  It  is  based  on  part  25  of  the 
FAR;  however,  it  does  differ  from  part 
25  in  a  number  of  specific  areas.) 
Because  American  and  European 
manufacturers  are  required  to  meet  the 
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standards  of  both  part  25  and  fAR-25  if 
they  are  to  sail  airplanes  worldwide. 
there  is  an  attempt  within  lh« 
iritemational  community  to  harmonize 
the  rwo  documents  wherever  possible. 
The  following  proposed  changes  have 
been  requested  by  both  the  .\merican 
ar.d  European  manufacturers. 

Section  25.5n.fb(Cl)  would  r;** 
amended  ;o  cianfv  that  ail  spe*>as  wp  to 
V.  'desi^r.  cruising  speed)  mu,s!  he 
:nve.st.2at£?d.  This  is  only  a  clarification 
'■~ecausa  §  2.'i.337.  which  is  referenced  in 
§  23  571(bl(l),  already  requires 
consideration  of  speeds  up  to  V. 

Section  25.5rifD)(5)(ii)  would  be 
changed  to  specify  a  cabm  pressure 
differentidl  of  1.15  times  the  normal 
operating  differential  pressure  m  lieu  of 
the  present  factor  of  1,1.  This  change 
wouid  make  the  sentence  identical  to 
the  corresponding  ].\R  rule.  Although  it 
would  be  slightly  more  stnngent  than 
the  current  ¥\R  rule,  both  tiie  domestic 
and  foreign  manufacturers  support  the 
proposed  change. 

Amendment  25—45  introduced  a 
requirement  in  §  25  571(e)(1)  that  the 
aircraft  structure  must  successr^.lv 
withstand  the  iirpact  of  a  four-pouad 
bird  at  "likely  operational  speeds  at 
altitudes  up  to  8.000  feet."  For  clarity 
and  consistency  with  other  bird  strike 
standards,  this  section  was  amended  by 
Amendment  25-72  to  refer  to  "V^  at  sea 
level."  Since  the  adoption  of 
Amendment  25-72.  a  manufacturer  has 
attempted  to  circumvent  the  intent  of 
the  rule  by  ptoposinp;  an  un realistically 
low  V'c  at  sea  level.  In  order  to  ensure 
that  the  intended  ievei  of  safety  w;il  be 
maintained.  §  25  S'lieKD  would  be 
amended  further  to  speafy  "V;  at  sea 
level  or  0.85  V;  at  8,000  feet,  whichever 
IS  more  cntical."  ;In  terms  of  true 
airspeed,  0  85  V^  at  8,000  feet  is 
approximately  equai  to  V.  at  >ea  level.) 

The  proposed  amendment  would 
apply  only  to  future  'ransport  category 
airplanes  for  which  an  application  for 
type  certiRcate  is  made  after  'he 
effective  date  of  the  amendment 
.\lthough  no  retrofit  requirement  ;s 
proposed  m  this  notice,  the  FAA  is 
considenng  separate  ralemakirtg  action 
to  require  that  certain  provisions  of  this 
proposed  rule  be  made  applicable  to  the 
current  fleet  of  agi'^g  airplanes. 

Regiiialorv  Evaluattoa 

The  't.\.\  has  conducted  a  Jraf* 
regulatory  evaluation  of  the  proposal  to 
amend  the  fatigxie  'esting  requirements 

for  tra.^sport  category  airplanes  to 
require  (1)  Full-s<'aie  fiatigue  testing, 
and  (2)  inspection  thresholds  based  on 
crack  growth  from  likely  initTi! 
mar.ufaciunng  defects  in  an  affected 
airplane  structure 


Executive  Order  12291  dated 
February  17.  19«1,  dire<-ts  Federal 
agencies  to  promulgate  r:ew  regulations 
or  modify  existing  regulations  only  if 
the  potential  benefits  to  society  from  the 
regulator,  o-lanae  outweigh  the 
potential  costs  it  would  impose  on  the 
industry.  The  order  also  requires  the 
preparation  of  a  draft  regulatory  impact 
analysis  of  ail    major    proposals,  except 
those  responding  to  emergency 
situation*  or  other  narrow  ly  defined 
exigencies.  A  "maior'  proposal  is  one 
that  is  likely  to  result  m  an  ar.nuai  affect 
on  the  economy  of  $100  rrulijon  or 
more,  a  major  increase  in  t.onsuiner 
costs,  a  significant  adverse  affecl  on 
competition  or  is  highly  controversial. 

The  FAA  has  determined  that  this 
regulatory  action  is  not  a  "ma)or  '  action 
as  defined  in  the  executive  order,  so  a 
full  drai^  regulatory  impact  analysis 
identifying  and  evaluating  alternative 
proposal  has  not  been  prepared  .A  .more 
concise  draf^  regulatory  evaluation  has 
been  prepared,  however,  that  includes 
estimates  of  the  economic  impact  of  this 
regulation.  Thisdraf^  regulatory 
evaluation  is  included  m  the  docket  and 
quantifies,  to  the  extent  practicable, 
estimated  costs  to  the  private  sector,  to 
consumers,  and  to  Federal,  State,  and 
local  governments,  as  well  as  estimated 
anticipated  economic  costs 

The  reader  is  referred  to  the  draft 
regulatory  evaluation  for  the  complete 
detailed  analysis.  This  s**ction  contains 
only  a  summary  of  the  dr^ft  regulatory 
evaluation.  This  section  also  contains 
only  an  initial  regulatory  flexibility 
detarmination  as  required  by  the 
Ragulatory  Flexibility  Act  of  1980  and  a 
trade  impact  assessment. 

Costs 

The  proposed  regulations  would 
codify  the  current  practices  of  Part  25 
airplane  manufactures.  At  present. 
transport  airplane  manufactures  are 
voluntarily  subjecting  all  new  model 
airplanes  to  the  full-scale  testing 
equivalent  of  two  lifetimes  under 
simulated  flight-by-flight  operational 
loading  spectra.  For  example,  this 
practice  has  been  or  wnll  be  followed  in 
the  certification  of  the  Boeing  Modal 
757,  767.  and  777:  the  Mc-Donnell 
Douglas  MD-11;  and  the  Airbus  A320, 
A330,  and  A340.  The  FAA  is  not  aware 
of  any  new  model  transport  airplanes 
certificated  in  the  last  ten  years  that 
have  not  been  subjected  to  this  practice. 
The  proposed  regulations  would  ensure 
the  continuation  of  this  practice  clanfy 
the  testing  and  inspection  requirements, 
and  establish  a  uniform  minimuin 
standard  throughout  the  industry,  both 
for  conducting  the  fatigue  tests  and  for 
establishing  inspection  procedures 


Therefore  little,  if  any,  incremental  costs 
would  be  incurred  by  the  industry  as  a 
result  of  the  proposed  regulations 

Nevertheless,  part  25  airplane 
manufacturers,  as  a  result  of  the 
proposed  rules,  would  be  denied  an 
option  currently  available  to  them  and, 
thus,  would  no  longer  be  able  to  avoid 
the  cost  of  performing  the  proposed 
fatigue  tests.  The  costs  of  the  proposed 
fatigue  tests  are  estimated  to  average  $55 
million  per  certification  These  costs 
consist  of  $20  million  for  test  equipment 
and  for  400,000  man  hours  necessary  to 
set  up  and  test  the  airplane,  and  about 
5,35  million  for  an  airplane  that  would 
be  destroyed  by  the  tests  These  costs 
are  based  on  the  experience  of  c< 
manufacturer  that  recently  conducted  a 
full-scale  test  equivalent  to  two  lifetimes 
under  simulated  f!ight-by-flight 
operational  loading  spectra  on  one  of  its 
new  model  airplanes. 

Benefits 

The  proposed  rules  are  necessary  to 
ensure  the  continued  airworthiness  of 
future  airplanes.  The  intent  of  the 
proposed  rules  is  to  keep  fatigue  failures 
at  a  minimum  in  future  airplanes  and, 
in  instances  where  a  future  critical  flight 
structure  may  suffer  a  fatigue  failure, 
guarantee  that  the  airplane  will 
continue  to  fly  safely  until  the  failure  is 
detected, 

A  review  of  National  Transportation 
Safety  Board  (NTSB)  accident  records 
reveals  that  during  the  period  between 
1974  and  1988,  a  total  of  34  non-engine 
related  fatigue  accidents  occurred 
involving  2,754  passengers  and 
crewmembers.  Miraculously,  only  4 
persons  were  fatally  injured  and  11 
sustained  minor  injuries.  These 
accidents  involved  airplanes  as  large  as 
a  Boeing  747  carrying  263  passengers 
and  crewmembers.  Therefore,  the 
accidents  could  have  been  considerably 
more  catastrophic  than  they  proved  to 
be  In  addition,  normal  inspections  of 
airplanes  during  maintenance 
procedures  have  revealed  countless 
instances  of  fatigue  cracks  that,  had  they 
gone  undetected,  could  have  resulted  in 
catastrophic  accidents. 

The  proposed  rules  would  have  to 
prevent  accidents  that  otherwise  would 
result  in  25  fatalities  per  new  model  of 
airplane  for  the  benefits  of  the  proposed 
rules  to  outweigh  the  costs.  This 
assumes  a  value  of  $1.5  million  per 
statistical  fatality  avoided, '  no  non-fatal 


1 1.n  order  to  provTdie  the  public  and  jjovenunenl 
officials  with  a  benchmark  companscm  of  the 
e<pf>cted  safety  benefiu of  rulemaking  actions  ov«r 
an  ».xtended  period  of  time  with  Bstimat»d  cosU  in 
dollars,  the  FAA  currandy  use*  a  waJue  of  $1  S- 
miUion  10  represent  a  statistical  human  fatality 
avoided  This  is  in  accordance  with  guidelines 
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injuries,  and  $17.5  million  as  an 
expected  allowance  for  loss  of  the 
airplane.  The  FAA  t)6!ipves  that  the 
existing  accident  re<:Grd,  plus  the  results 
of  many  inspections  for  fatigue  aarks, 
has  clearly  demonstrated  tha!  the 
proposed  rules  are  necessary  'o  assure 
the  extended  airworthiness  of  fuiure 
transport  category  av)-planes.  The 
prevention  of  just  one  catastrophic 
accident  per  new  airplane  desigr'.  wculd 
produce  benefits  outweighing  the  rost  of 
the  proposal.  Therefore,  the  agt-nry 
believes  that  this  action  would  be  cost 
beneficial 

International  Trade  Impact  Assessment 

The  proposal  is  unlikely  to  have  any 
impact  on  international  trade  U  S 
airplane  manufacturers  are  already 
performing  the  fatigue  tests  on  their  new 
models  of  transport  categorv'  airplane 
that  would  be  affected  by  the  proposed 
rules,  as  are  foreign  manufacturers  of 
this  calegory  of  airplane, 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Ad  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Since  the  Act 
applies  to  U.S.  entities,  only  US 
manufacturers  of  transport  category 
airplanes  would  be  affected. 

In  the  United  States,  there  are  two 
manufactures  that  specialize  in 
commercial  transport  category 
airplanes,  The  Boeing  Company  and 
McDonnell  Douglas  Corporation  In 
addition,  there  are  9  number  of  others 
that  specialize  in  the  manufacture  of 
other  transport  category  airplane.s,  such 
as  those  designed  for  executive 
transportation.  These  are  Cessna 
.\ircraft  Corporation,  Beech  Ain:raft 
Corporation,  Gulfstream  American 
Corporation  and  Gates  Learjet 
Corporation. 

Tne  FAA.  size  threshold  for  a 
determination  of  a  srr.all  entity  for  US. 
airplane  manufacturers  is  75  employees, 
any  manufacturer  with  more  than  75 
employees  is  not  considered  to  be  a 
small  entity.  None  of  the  present  US 
manufacturers  of  transport  category 
airplanes  can  be  considered  a  small 
entity;  therefore,  this  proposed  rule 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  sma!! 
entities,"  and  no  review  is  required  in 
this  regard  by  the  RFA, 


Federalimn  Implications 

The  regulations  proposed  hr-n  t 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 

government  Therefore, 


-•ar'.oiis  levels  o' 


m  acrcrdance  with  Executive  Order 

12612,  it  is  determined  that  this 
proposal  would  not  have  sufBcient 


to 


deraiism  implications  to  warrant  the 


issued  by  the  Office  of  the  .Secretan-  of 
Transportation  dated  June  22. 1990. 


p'pp.;ration  of  a  Federalism  Assessment. 
Conclusion 

Bee  ause  tne  regulations  proposed 
herein  are  expected  to  result  only  in 
negligible  costs,  the  FAA  has 
determined  that  this  proposed  rule  is 
not  mflior  as  defined  m  Executive  Order 
12291  This  proposed  rule  is  considered 
to  be  significant,  as  defined  in 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034,"  Febiojary  26.  1979),  a-}  it 
involves  an  issue  on  which  there  has 
been  considerable  public  intere.st.  In 
addition,  since  there  are  no  smell 
entities  affected  by  this  rulemaking,  it  is 
certified,  under  the  criteria  of  the 
Regulatory  Flexibility  .A.ct.  that  this 
proposed  rule,  at  promulgation,  would 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  e  substantial 
number  of  small  entities.  A  copy  of  the 
initial  regulatory  evaluation  prepared 
for  this  proposed  r^le  may  he  obtained 
by  contacting  the  person  identified 
under  "FOR  FURTHER  WFORMATION 
CONTACT." 

List  of  Subject  in  14  CFR  Part  2". 

.\ircraft,  Aviation  safety,  Reporting 
and  re<:ordkeeping  requirements. 

The  Proposed  .Amendment 

;\t  t  urdingiy.  the  FVderal  Aviation 
.Adnunistration  iF.*L,*L;  proposes  to 
an:  end  14  CFR  part  25  of  the  Federal 
.^Viiition  Regulations  fFAR)  as  follows: 

PART  2S-AIRW0RTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1344, 1354(a), 
1355.  1421,  1423, 1424. 1425. 1428.  1429, 
U.30;  49  U.S.Q  106(g);  and  49  CFR  1.47(a). 

2  By  amending  §25.571  by  revising 
the  introductory  text  of  paragraph  (a), 
and  paragraphs  (a)(3),  (b)  introductory 
texi,  (bKl),  (b)(5)(ii).  and  (e)(1)  to  read 

as  follows: 


§25  571     DarTwg»-tot«r»nct  sod  t««9u« 
•valuation  of  atructura 

(a)  General.  An  ('vaiijwt,iin  of  '.'le 
strength,  detail  design,  and  fabncation 
must  show  that  catastrophic  failure  due 
to  fatigue,  corrosion,  manufacturing 
defects,  or  accidental  damage  v.)!  ^M3 
avoided  throughout  the  opersK  lis,  uu- 
of  the  airplane.  This  evaluat   >!!  it;  ust  be 
conducted  in  accordance  with  ii.b 
provisions  of  paragraphs  (b)  and  (e)  of 
this  section,  except  as  specified  In 
paragraph  (c)  of  this  section,  for  each 
part  of  the  structiire  that  could 
contribute  to  a  catastrophic  failure  (sudi 
as  wing,  empennage,  control  surfaces 
and  their  systems,  the  fuselage,  engine 
mounting,  landing  gear,  and  their 
related  primary  attachments).  For 
turbojet  powered  airplanes,  those  parts 
that  could  contribute  to  a  catastrophic 
failure  must  also  be  evaluated  under 
paragraph  (d)  of  this  section.  In 
addition,  the  following  apply: 

•        •        •        •        • 

(3)  Based  on  the  evaluations  required 
by  this  section,  inspections  or  other 
procedures  must  be  established,  as 
necessary,  to  prevent  catastrophic 
failure,  and  must  be  included  in  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  reqtiired  by  S  25.1529. 
These  procedures  must  include 
thresholds  for  inspections  that  are  based 
on  analyses  and  tests  considering  the 
damage  tolerance  design  concept, 
manufacturing  quality,  and 
susceptibility  to  in-service  damage. 

(b)  Damage-tolerance  (fail-safe} 
evaluation.  The  evaluation  must  include 
a  determination  of  the  probable 
locations  and  modes  of  damage  due  to 
fatigue,  corrosion,  or  accidental  damage. 
The  determination  must  be  made  by 
analysis  supported  by  test  evidence  and 
(if  available)  service  experience.  Damage 
at  multiple  sites  due  to  prior  fatigue 
exposure  must  also  be  included  where 
the  design  is  such  that  this  type  of 
damage  is  expected  to  occur.  The 
evaluation  must  include  repeated  loads 
and  static  analyses  supported  by  full- 
scale  test  evidence.  Sufficient  full-scale 
testing  must  be  accomplished  to  ensure 
that  widespread  multiple-site  damage 
will  not  occur  within  the  design  Ufelime 
of  the  airplane.  The  extent  of  damage  for 
residual  strength  evaluation  at  any  time 
within  the  operational  life  must  be 
consistent  with  the  initial  detectability 
and  subsequent  growth  under  repeated 
loads.  The  residual  strength  evaluation 
must  show  that  the  remaining  structure 
is  able  to  with^and  loads  (considered  as 
static  ultimate  loads)  corresponding  to 
the  following  conditions: 
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(1)  The  limit  symmetnca! 
maneuvering  conditions  spec:-.'^.'>d  in 
§25  33'  at  all  speeds  u;;  'o  V^  and  m 
§25  34t 


( n  j  Th  e  m  ax;  m  u  rr:  \'  a  1  u  e  :;  f :;  o  r~i  a  i 
operating  differential  pressure 
including  the  expocrted  evterndi 


af"odv"narr;i(,  pr*»ss;.res  during  Ig  level 
flight]  muhipiiHci  bv  a  fsi:»nr  of  1  15. 
omitting  other  . oa:^ 
•        •        •        •        • 

(e)  •  •  • 

(1)  Impact  V,  *':  H  4pn!ind  bird  when 
the  velocity  o  f  '  n  e  a .  rp  1  a  r. »  •«  1  a  t .  v  e  t  o 
the  bird  along  the  airpl  i  ,»  '  fii^nt  path 


is  equal  to  Vc  at  sea  level  or  0  SSV;  at 
8  noo  feet,  whichever  is  more  cntical 
»         ft         »         •         « 

!s=^.;t'd  ::i  Washmglun   DCl  f'n  Wednesiid'. 

Thomas  E.  McSweeny. 

Acting  Director,  A.rcraft  Certification  Sen,-ice. 
'FR  Doc  93-16916  Filed  '-16-93,  8  45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  502  | 

[Dockst  No.  93-06] 

Rules  of  Pr«cttc«  and  Procedure; 
Alternative  Dispute  Resolution 

AGENCY:  Federal  Mantime  Commission. 
ACTKX:  Final  rule, 

SU4IMARY:  The  Federal  Maritime 
Commission  is  amendina  its  rules  to 
incorporate  procedures  designed  to 
implement  the  Administrative  Dispute 
Resolution  Act  and  the  Negotiated 
Rulemaking  Act.  These  amendments 
will  require  timely  consideration  of  the 
use  of  alternative  dispute  resolution 
techniques  to  resolve  disputes  without 
resort  to  more  costly  and  time- 
consuming  litigation 
EfFfeCTTVt  DATi:  July  19,  1993. 
F0«  fURTWeR  INfO«l«A"nON  CONTACT: 
Joseph  C.  Polking.  Secretary,  Federal 
Maritime  Commission,  202-523-5725 
SUPPLOHENTARY  INFORMATION:  Public 
Law  No,  101-552,  the  Administrative 
Dispute  Resolution  Act  ("ADR-^").  and 
Public  Law  No  101-648,  the  Negotiated 
Rulemaking  Act  ("Reg-Neg"),  amend  the 
Administrative  Procedure  Act  (■■AP.^"). 
5  U.S.C  551  et  seq  ,  to  authorize  and 
encourage  administrative  agencies  to 
permit  the  voluntary  use  of  consensual 
alternative  dispute  resolution  ("ADR) 
techniques — such  as  settlement 
negotiations,  negotiated  rulemaking, 
mediation  and  arbitration — in  order  to 
achieve  faster  and  procedurally  less 
expensive  results  in  agency 
adjudications,  rulemakings,  contract 
disputes  and  other  actions 

In  enacting  the  ADR.\.  Congress 
indicated  that  administrative 
proceedings  have  become  too  formr3i 
and  lengthy,  and  that  alternative 
procedures  may  in  some  instances  be 
more  efficient  Because  ADR  procedures 
are  not  appropriate  in  even,'  case,  the 
.\DRA  sets  forth  situations  in  which  the 
agency  shall  consider  not  using  such 
procedures.  These  include  precedent- 
setting  cases,  those  where  a  formal 
record  is  essential,  and  those  where 
maintenance  of  estabhshed  pohcies  is  of 
special  importance  so  that  variation 
among  individual  decisions  is  not 
increased 

Similarly,  in  enacting  Reg-Neg. 
Congress  was  concerned  that  traditional 
rulemaking  procedures  may  discourage 
affected  parties  from  meeting  and 
communicating  with  each  other.  As  a 
result,  the  parties  may  assume  extreme 
conflicting  positions,  which  can  result 
in  costly  and  time-consuming  litigation. 
Reg-Neg  is  intended  as  an  alternative 


process,  under  which  the  agency  may 
establish  and  administer  committees 
under  the  Federal  Advisory  Committee 
Act  for  the  development  of  consensus 
positions  regarding  controversial 
regulations  and  policies,  Reg-Neg 
establishes  several  cnteria  for  the  use  of 
negotiated  rulemaking. 

The  ADRA  reauires  agencies  to  adopt 
a  policy  that  addresses  the  use  of  ADR 
and  case  management,'  The  ADI^  also 
amends  provisions  of  the  APA,  at  5 
U.S.C.  556(c).  which  address  the  role  of 
agency  employees  presiding  at  agency 
hearings  These  amendments  to  the  APA 
prescribe  that  such  presiding  officials 
mav  (1)  hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  the  use  of  ADR.  (2)  inform  the  parties 
as  to  the  availability  of  one  or  more 
alternative  means  of  dispute  resolution, 
and  encourage  use  of  such  methods,  and 
(3)  require  the  attendance  at  any 
conference  held  of  at  least  one 
representative  of  each  party  who  has 
authority  to  negotiate  concerning 
resolution  of  issues  in  controversy 

The  Commission,  by  notice  of 
proposed  rulemaking  published  on 
March  30.  1993  (58  FT?  16641)  proposed 
to  further  implement  the  ADRA  and 
Reg-Neg  by  amending  the  FMC's  Rules 
of  Practice  and  Procedure  to  implement 
the  above-dest:nbed  amendments  to  the 
APA.  and  generally  to  encourage  the  use 
of  ADR  at  the  Commission  to  the  fullest 
extent  compatible  with  the  law  and  the 
agenry's  .iiission  and  resources,  A 
comment  supporting  the  proposed 
amendments  was  filed  by  Asia  North 
America  Eastbound  Rate  Agreement  A 
comment  was  also  filed  by  Marine 
Mediation  .Service  Inc  ("MMS") 
suggesting  a  modification  to  the 
proposed  amendment  to  5  502.91(d) 

I  pen  consideration  of  the  proposed 
rule  and  the  comments  filed  in 
response,  the  Com.mission  has 
determined  to  finalize  the  rule  as 
proposed  with  the  one  change  suggested 
by  MMS.  The  specific  rule  changes 
including  the  MMS  suggestion  are 
discussed  below. 

Scope  of  Rules 

Section  502  1  defines  the  scope  of  the 
rules  and  indii::ates  that  they  apply  to 
proceedings  under  the  vanous  shipping 
statutes  administered  by  the 
Commission  This  section  provides  that 
the  rules  shall  be  construed  to  secure 
the  just,  speedy  and  inexpensive 
determination  of  every  proceeding.  This 
requirement  applies  essentially  to  all 


'The  Federal  MdiiurnH  Ommi.'ision  ("FMC"  or 
"Commission"),  by  »  jnfwiratp  notire  is  i.?suing  a 
statement  of  Commission  policy  on  ADR.  in 
keeping  with  the  requirements  of  the  ADRA  that 
agencies  adopt  such  a  policy. 


proceedings  before  the  Commission 
conducted  under  Part  502  However,  in 
order  to  emphasize  the  importance  the 
Commission  places  on  the  use  of  ADR 
in  appropriate  circumstances,  this  rule 
will  now  include  a  reference  to  the 
m.andatory  consideration  of  the  use  of 
ADR  in  all  proceedings. 

Negotiated  Rulemaking 

A  new  §  502.56  is  added  indicating 
that  the  Commission,  either  upon 
petition  of  interested  persons  or  upon 
its  own  motion,  may  establish  a 
negotiated  rulemaking  committee  to 
negotiate  and  develop  consensus  on  a 
proposed  rule,  if,  upon  consideration  of 
Reg-Neg  Act  criteria,  use  of  such  a 
com.mittee  is  determined  by  the 
Commission  to  be  in  the  public  interest 

Orders  Initiating  Proceedings 

Section  502.61  currently  requires  that 
orders  instituting  formal  proceedings 
specify  dates  for  commencement  of  any 
hearing  and  for  issuance  of  the  initial 
and  final  decisions.  The  Commission 
also  has  had  a  long-standing  policy  of 
including  a  statement  in  such  orders 
that  oral  hearings  and  cross-examination 
will  be  utilized  only  upon  a  proper 
showing  that  they  are  necessary  for  the 
development  of  an  adequate  record.  See 
Informal  Statement  of  Policy.  17  S.R.R. 
457  (1977).  In  order  to  emphasize  this 
policy  of  avoiding  trial-type  hearings, 
§  502.61  is  amended  to  codify  the 
requirement  of  inclusion  of  such  a 
statement  in  orders  initiating 
proceedings.  This  policy  is  further 
emphasized  by  adding  to  the  mandator\' 
language  a  requirement  that  "prior  to 
the  commencement  of  oral  hearings, 
consideration  must  be  given  by  the 
parties  and  the  presiding  officer  to  the 
use  of  alternative  forms  of  dispute 
resolution." 

Opportunity  for  Informal  Settlement 

Section  502.91  currently  provides 
parties  an  opportunity  to  submit  facts, 
argument,  and  offers  of  settlement  to  the 
presiding  officer  without  prejudice  to 
their  rights.  This  section  is  amended  to 
further  emphasize  the  availability  of 
ADR  procedures  and  to  encourage  their 
use  A  specific  provision  is  added 
regarding  use  of  mediators  and 
settlement  judges,  At  the  suggestion  of 
MMS  this  amendment  will  now  include 
a  provision  specifying  that  the  presiding 
judge  may  take  the  initiative  to  suggest 
use  of  mediation  or  of  a  settlement  judge 
in  a  particular  case.  This  should  meet 
the  concern  expressed  by  MMS  that 
parties  sometimes  contemplate  or 
consider  mediation,  but  are  reluctant  to 
be  the  first  to  suggest  it. 


UMI 


Federal  Register  /  Vol.  58,  No.  136  /  Monday,  July  19,  1993  /  Rules  and  Regulations         38649 


Prehearing  Conferences 

Section  502.94  currently  provides  that 
a  presiding  officer  may  direct  the  parties 
to  a  proceeding  to  attend  a  prehearing 
conference  to  consider  various  matters 
designed  to  expedite  the  completion  of 
proceedings,  including  offers  of 
settlement  and  simplification  of  the 
Issues.  This  section  will  now  further 
require  that,  at  any  prehearing 
conference  whirJi  is  called, 
consideration  be  given  to  whether  the 
use  of  ADR  would  be  appropriate  or 
useful. 

Functions  and  Powers  of  Prf^siding 
Officers 

Section  502,147  presently  descnbes 
the  functions  and  powers  of  presiding 
officers  in  formal  proceedings.  This  Hile 
is  amended  to  indicate  that  the 
presiding  officer  has  authority  to  inform 
the  parties  as  to  the  availability  of  one 
or  more  alternative  means  of  dispute 
resolution,  to  encourage  use  of  such 
methods,  and  to  require  consideration  nf 
their  use  at  an  early  stage  of  the 
proceeding.  As  indicated  above,  the 
presiding  officer  has  authority  to  hold 
conferences  for  the  settlement  or 
simplification  of  the  issues  by  consent 
of  the  parties.  This  authority  to  promote 
settlements  is  enhanced  by  inclusion  in 
this  section  of  a  reference  to  the  use  of 
ADR  and  by  including  specific  authority 
for  transmittal  of  a  request  of  parties  for 
the  appointment  of  a  settlement  judge  or 
a  mediator,  as  provided  by  section 
502.91.  The  rule  will  further  allow  the 
presiding  officer  to  require  the 
attendance  at  any  such  conference, 
pursuant  to  the  ADRA,  of  at  least  one 
representative  of  each  party  who  has 
authority  to  negotiate  concerning 
resolution  of  issues  in  controversy 
Finally,  the  provision  which  allows  the 
presiding  officer  to  perm.it  submissior.s 
offsets,  arguments,  and  offers  of 
settlement  wall  permit  the  presiding 
officer,  if  the  parties  so  request,  to  issue 
informal  opinions  providing  tentative 
evaluations  of  the  evidence  submitted 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  nonetheless  has 
reviewed  the  rule  in  terms  of  this  Order, 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291  because  it  wil!  not  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreicn- 
based  enterprises  in  domestic  or  export 
markets. 

The  Commission  rer-tifips,  pursuant  to 
section  605(b]  of  the  Regulatory 
Flexibility  Act.  5  US  C,  60S(n),  that 
because  this  rule  deals  cnly  vdth  agency 
practice  and  procedure,  it  will  not  havn 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  bustnesses,  smell 
organizational  units,  and  small 
government  jurisdirtions. 

List  of  Subject*  in  48  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Investigations.  L.a'vvyers, 
Penalties,  Reporting  and  recordkeeping 
requirements 

Therefore,  notice  is  hereby  given  that 
the  Commission  is  amending  part  502  of 
Title  46  CFR  as  follows: 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1  The  authority  citation  for  part  502 

IS  revised  to  read  as  follows: 

Authority:  5  L  S  C  ,t04   551,  552,  553. 

536(c),  559'  561-569,  571-596;  12  U.S.C. 
11411(8),  18  L'  S  C  207;  26  U.S.C.  501(c)(3); 
28  use.  2112(8)  46  use.  8pp.  817,  820. 
821.  826.  841a,  llUfb],  1705. 1707-1711, 
1713-1716;  E.O  11222  of  May  8, 1965  (30  FR 
6469);  21  use.  8538, 

2.  Section  502.1  is  amended  by 
adding  a  new  sentence  to  the  end 
thereof  reading  as  follows: 

§  502. 1     Scop*  of  th«  rule*  In  thts  part 

*   *    *  To  this  end,  all  persons 
involved  in  proceedings  conducted 
under  the  rules  of  this  part  shall  be 
required  to  consider  at  an  early  stage  of 
the  proceeding  whether  resort  to 
alternative  dispute  resolution 
techniques  would  be  appropriate  or 
useful. 

3  A  new  §  502.56  is  added  reading  as 
follows: 

§502.56    Negotiated  rulemaking. 

The  Commission,  either  upon  petition 
of  interested  persons  or  upon  its  own 
motion,  may  establish  a  negotiated 
rulemaking  committee  to  negotiate  and 
develop  consensus  on  a  proposed  rule, 
if,  upon  consideration  of  the  criteria  of 
5  U.S.C  563.  use  of  such  a  committee 
is  determined  by  the  Commission  to  be 
in  the  public  interest, 

4  Section  502  61  is  amended  by 
adding  a  new  paragraph  (d)  reading  as 
follows: 


1502.61 


Proceedlngt. 


!n)  All  orders  instituting  e  pro<:i»edirig 
or  nnticiiip  the  filing  of  a  comp!e::it  w,;i 
contain  lang'.iav'*>  rK^i,.;ni:!v  tha;  ;■':■■:  to 
the  commen.  1' lilt' :;t  i.if  t  ni;  t,HHr;n^j«', 
consideration  ^haii  Se  given  by  the 
parties  and  presiding  officer  to  the  use 
of  alternative  forms  of  dispute 
resolution,  and  funhf '  ri'^;;;  ring  that 
hearings  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon 
proper  showing  that  there  are  genuine 
issues  of  material  far'  'h  s'  cannot  be 
resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents,  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record, 

5.  Section  502.91  is  amended  by 
redesignating  paragraphs  (a)  and  fb)  as 
paragraphs  (b)  and  (c)  and  by  adding 
new  paragraphs  (a)  and  (d)  reading  as 
follows: 

§502,91      Oppcnunity  *of  tntorm«i 
•etilement 

[ii,  1  urt.t3s  bje  encouraged  to  make  use 
of  all  the  procedures  of  this  part  which 
are  designed  to  simplify  or  avoid  formal 
litigation,  and  to  assist  the  parties  in 
reaching  settlements  whenever  it 
appears  that  a  particular  procedure 
would  be  helpful. 

(bl«  •  • 

(c)«  •  • 

(d)  Any  party  may  request,  or  the 
presiding  officer  may  suggest,  that  a 
mediator  or  settlement  judge  be 
appointed  to  assist  the  parties  in 
reaching  a  settlement.  If  such  a  request 
or  suggestion  is  made  and  is  not 
opposed,  the  presiding  fudge  will  advise 
the  Chief  Administrative  Law  Judge 
who  may  appoint  a  mediator  or 
settlement  judge  who  is  acceptable  to  all 
parties.  The  mediator  or  settlement 
judge  shall  convene  and  preside  over 
conferences  and  settlement  negotiations 
and  shall  report  to  the  Chief 
Administrative  Law  Judge,  within  the 
time  prescribed  by  the  Chief 
Administrative  Law  Judge,  on  the 
results  of  settlement  discussions  with 
appropriate  recommendations  as  to 
future  proceedings.  If  settlement  is 
reached,  it  shall  be  submitted  to  the 
presiding  judge  who  shall  issue  an 
appropriate  decision  or  ruling. 

6.  Section  502.94  is  amended  by 
adding  a  new  paragraph  (c)  reading  as 
follows- 

§502.94      Prehearing  co-"ife''enc* 

(c)  At  any  prehearing  conference, 
consideration  shall  be  given  to  whether 
the  use  of  alternative  means  of  dispute 
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ISS 


resolution  would  bo  appropriate  or 
useful  for  Lh«  dispositioa  of  xh» 
prot-eeding. 

7,  Section  502. 14T,  Funrimns  ard 
powFrs,  paragraph  [a>.  ts  amended  bv 
revising  the  language  which  reads  "h":;  i 
conferences  for  the  set'tlemen-  or 
Simplification  of  issues  by  consent  of 
the  parties."  to  r«ad  "Lnfonn  the  paries 
as  to  the  availability  of  one  or  morti 
alteraalive  means  of  dispute  resclut.or, 
encourage  use  of  such  maLhods.  ar.d 
require  co  aside  rati  on  of  th«tr  use  ai  a;. 


ear!  V  stajje  of  the  proceeding;  hold 
f"  r:  >'rer,.  es  for  th«  settlement  or 
sirT.piification  of  fhe  issues  by  consent 
rjf  the  parties  or  bv  the  use  of  alternative 

;Tieans  of  dispu'e  r^soiuiion,  t:-ansm;t 

M.a  raqijat,t  of  psftlWi  foT  'hs 

"tmei:  of  a  media'or  or  settlement 
■1^  provided  by  ^  502.91  of  this 
ir*   r^";;,,re  the  dttenddnce  at  any  such 
r;:ereuc.e  pursuant  to  5  U  S  C. 
'6(c)(8),  cf  at  ^ea.st  one  representative 
■  each  party  who  has  authority  to 
'gotiate  couLenuiiJi  resolution  of 


judk!t 


issues  in  controversy;"  and  by  adding  at 
the  and  of  the  phrase  "permit 
sub"mission  of  facts,  arguments,  offers  of 
settlement,  and  proposals  of 

adiustmsnt:"  the  phrase  "and.  if  the 
parties  so  request,  issue  informal 
opinions  providing  tentative  evaiuaUons 

of  the  evidence  subn^jtted.". 

Bv  the  Cornmission. 
Ronald  D.  Murphy, 

Assistant  Secretary 

;FR  Dae,  93-17017  F:lt>d  ?-15-91:  S  45  arsl 

BiLuNO  coo€  ma-oy-w 
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FEOERAU  MARITIME  COMMISSION 

[Docket  No.  93-07] 

Alternative  Dispute  Resolution  Policy 
Statement 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Alternative  Dispute 
Resolution  ("ADR")  Policy. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Comm>ission")  has 
developed  a  .statement  of  policy 
describing  its  imiplementation  of  the 
Administrative  Dispute  Resolution  Act 
and  the  Negotiated  Rulemaking  Act.  The 
Commission's  policy  is  designed  io 
encourage  the  consensual  use  of  ADR 
mechanism.s  to  resolve  disputes,  in 
appropriate  circumstances. 
EFFECTIVE  DATE:  July  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary.  Federal 
Maritime  Commission,  (202)  523-5725. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  No.  101-552,  the  Administrative 
Dispute  Resolution  Act  ("ADRA"),  and 
Public  Law  No.  101-648,  the  Negotiated 
Rulemaking  Act  ("Reg-Neg"),  amend  the 
Administrative  Procedure  Act,  5  U.S  C. 
551  et  seq,,  to  authorize  and  encourage 
administrative  agencies  to  permit  the 
voluntary  use  of  consensual  ADR 
mechanisms — such  as  settlement 
negotiations,  negotiated  rulemaking, 
mediation  and  arbitration — in  order  to 
achieve  faster  and  less  expensive  results 
ir  agency  adjudications,  rulemakings, 
contract  disputes,  and  other  actions. 
ADR  procedures  may  not  be  appropriate 
in  every  case.  Section  5  U.S.C.  572fb)  of 
the  ADRA  sets  forth  situations  in  which 
the  agency  shall  consider  not  using 
ADR,  including  precedent-setting  cases. 
tliose  where  a  formal  record  is  essential, 
and  those  where  maintenance  of 
established  policies  is  of  special 
importance  so  that  variation  among 
individual  decisions  is  not  increased. 

Reg-Neg  is  intended  as  an  alternative 
to  the  traditional  rulemaking  process, 
under  which  the  agency  may  establish 
and  administer  committees  under  the 
Federal  Advisory  Committee  Act  for  the 
development  of  consensus  positions 
regarding  controversial  regulations  and 
policies.  Reg-Neg  establishes  several 
criteria  for  the  use  of  negotiated 
rulemaking,  including:  (1)  There  are  a 
hmited  number  of  identifiable  interests; 

(2)  these  can  be  adequately  represented; 

(3)  the  parties  are  willing  to  negotiate  in 
good  faith;  (4)  the  agency  has  the 
resources  to  undertake  the  process;  and 
(5)  the  agency  is  commatted  to  use  the 
result  of  the  negotiation  in  formulating 
a  proposed  rule  if  at  all  possible. 


The  ADRA  specifically  requires 
agencies  to  adopt  a  policy  that  addresses 
the  use  of  alternative  means  of  dispute 
resolution  and  case  management  It  also 
requires  that  a  senior  agency  official  t)e 
designated  as  the  agency's  Dispute 
Resolution  Specialist,  end  that  tr8in::iv; 
be  provided  for  that  official  and  for 
other  employees  involved  in 
implementing  that  agency's  ADR  polirv 

The  Secretary  of  tfie  ComiTiiss.Gii  has 
been  designated  as  the  agent  ys  Dispute 
Resolution  Spef:ialist  and  is  responsible 
for  coordinating  the  Commission's  ADR 
8i:t!vities  and  prcx:edures.  Inquiries  and 
suggestions  regarding  Uie  Commission's 
.^DR  functions  may  be  made  to  the 
Dispute  Resolution  Specialist  ((202) 
523-5725), 

The  Dispute  Resolution  Specialist  and 
the  Chief  Administrative  Law  Judge 
have  attended  training  on  the  theory 
and  practice  of  ADR  Similar  training  is 
being  provided  to  other  Commission 
employees  whose  responsibilities  will 
call  for  consideration  of  the  use  of  ADR. 

The  Commission  on  Marf:h  30,  1993 
(58  FR  16681).  published  an  interim 
ADR  statement  of  policy  Interested 
persons  were  encouraged  to  comment 
on  this  policy  statement,  and  to  provide 
suggestions  for  other  specific  usi-s  i.f 
ADR  at  the  Commission  or  other 
procedures  to  facilitate  the  use  of  ADR. 
A  single  comment  fully  supporting  the 
policy  statement  was  submitted  by  As;a 
North  America  Eastbound  Rate 
Agreement,  Accordingly,  the 
Commission  has  determined  to  adopt 
the  interim  statement  of  pohcy  as  final. 
An  additional  section  has  been  added 
which  indicates  that  the  Commission  is 
in  the  process  of  developing  an  agency 
ADR  procedures  for  use  m  Equal 
Employment  Opocrtunitv  ("EEO") 
disputes.  Section  1614  lOSlf]  of  Title  29 
CFR  encourages  the  use  of  ADR 
processes  during  the  EEO  pre-complaint 
counseling  period. 

ADR  Policy  and  Procedures 

It  IS  the  Commission's  policy  to 
encourage  the  use  of  ADR  tc  the  fwi'.e>t 
extent  compatible  with  the  law  and  'he 
agenr-\''s  mission  end  resources. 
Com.mission  employees  and  all  other 
persons  involved  in  disputes  before  the 
Commission  are  required  to  consider  at 
an  early  stage  whether  the  use  of  ADR 
techniques  would  \>e  appropriate  and 
useful  in  a  particular  m.atter.  Prior  to 
enactment  of  the  ADR,*i  the  Commission 
already  had  in  place  several  different 
alternative  methods  for  resolving 
disputes  without  resort  to  formal 
hearings.  In  consultation  with  the 
Administrative  Conference  of  the 
United  States  and  the  Federal  Mediation 
and  Conciliation  Service,  the 


Commission  has  developed  adcitn.nni 
pro(,edures  designed  to  enh6,n(  i-  •,(:,«•-  ;,;«.<■> 
of  ,^DR  The  Qimmission  env^b.ui.i  liifit 
t  !i  e  a  p  p  i  1 1  :„a  1 1  o  n  o  f  these  procedures 
I,  .;._:';!,i  be  e.'^drged  even  further  as 
t-xp'^'ieiii  e  if  gamed,  and  welcomes 
'"-u,t:;^>^<.*ir;ns  fTorr.  the  public  in  this 

Trie  Commission's  policy  regarding 
'  re  u  se  of  ADR  is  reflected  in  the 
ft;. lowing  rules  and  procedures. 

General  philosr ,    \    F  ,  r  1  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  which  defines  the  scope  of 
the  rules,  states  that  all  of  the 
Commission's  rules  "shall  be  construed 
to  secure  the  just,  speedy  and 
inexpensive  determination  of  every 
proceeding."  46  CFR  §  502.1.  This 
guideline  thus  applies  to  all  proceedings 
before  the  agency  conducted  under  Part 
502.  In  order  to  emphasize  the 
importance  the  Commission  places  on 
the  use  of  ADR  in  appropriate 
circumstances.  Rule  1  includes  a 
reference  to  the  mandatory 
consideration  of  the  use  of  ADR  in  all 
proceedings.  ADR  concepts  also  can  be 
promoted  by  application  of  Rule  10 
vvhiuh  states  that  tt;e  rHq,,irement8  of  a 
particular  rule  rnr>\  be  waived  "to 
prevent  undue  herdshp.  manifest 
i:vustii::e,  or  if  the  ex;,'t-;0"'c us  conduct 
of  bus.ne'^s  so  re(:j.,irt'v  "  4f-,  CFR 
i.  sr,2  }() 

J,n''P  i';.",;fs  f'  r  f'^-::r  '  ij'^  ■■: :", 0' 
decisioris.  ai  cida:^"''  ( '  om  '.:'  ::  o^;'-  bi 
orders  instituting  a  formal  investigation 
or  noticing  the  filing  of  a  complaint,  the 
Commission  specifies  dates  for 
commenceme:  t  of  fio\  hearing,  and 
issuance  of  tie  ;t  o  &!  ne<  ision  end  final 
Commission  1t  <  i^;   ;  s  -(f  Ci  "H  ti  502.61. 
Further,  it  is  tlie  poucy  of  the 
Commission  to  seek  to  avoid  costly  and 
timeK:onsuming  bUgation  by  providing 
in  all  orders  initiating  proceedings  that: 

prior  to  the  commencement  of  oral  hearings, 
consideration  must  be  given  by  the  parties 
and  the  presiding  officer  to  the  use  of 
alternative  forms  of  dispute  resolution. 
Hearings  shall  include  oral  testimony  and 
cross-examination,  in  the  discretion  of  the 
presiding  ofTicer,  only  upon  proper  showing 
that  there  are  (tenulne  issues  of  material  fact 
that  1  rt!  r  lit  !x=  ri^solved  on  the  basis  of  sworn 
stateincr.ts,  aff.davits,  depositions,  or  other 
documents,  or  that  the  nature  of  the  matter 
in  issue  is  such  that  an  oral  hearing  and 
cross-examinat  I  n  a-p  necessary  for  the 
development  <  ■'  <■:  i-  "'quate  record. 

Opportuniiv  fur  settJements.  The 
Commission  encourages  settlements  of 
formal  pro  eeiiings.  Interested  parties 
are  urged  to  ridke  use  of  all  the 
procedures  set  forth  in  the 
Commission's  Rules  of  Practice  and 
Procedure,  which  are  designed  to 
simplify  or  avoid  formal  litigation  and 
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to  assist  the  parties  in  reacking 
sattlements.  Parties  may  submit  facts, 
argument  and  offers  of  settlement  to  the 
presiding  officer  without  prejudice  to 
their  rights.  In  addition,  the  rules 
specificaihy  provide  for  the  consensual 
use  of  settlement  judges  and  mediaton; 
to  assist  the  parties  in  achieving  a 
settlement.  46  CFR  S  502  91 

Frrhearirtg  conferenres.  Under  the 
Commission's  rules,  the  Commission  ur 
a  presidmg  ofBcor  may  direct  the  parties 
to  a  formal  prrxraeding  to  attend  a 
prehearing  conferwice,  where  the 
following  may  be  considered:  offers  of 
settlement,  simplifacation  of  Lhe  issues; 
use  of  admissions  of  fact  and  documents 
that  will  avoid  unnwcessary  proof; 
limitation  on  the  numbers  of  witnesses 
and  consolidation  of  the  exanaination  of 
witnesses  by  counsel.  46  CFR 
§  502  94(a)  This  rule  also  provides  that. 
at  any  prehearing  conference, 
consideration  be  given  to  whether  the 
use  of  ADR  would  be  appropriate  or 
useful  Informal  con ferences  may  be 
called  at  any  time  during  a  proceeding 
for  similar  purposes.  46  CFR  f  502  94fbl 

Functions  and  powers  of  presid.r^g 
officers.  Rule  147  o/ the  Commissi  on  s 
rules  describes  the  functions  afd 
powers  of  presiding  officers  in  formal 
proceedings.  This  rule  provides  that  the 
presiding  officer  has  authority  to  ioform 
the  parties  as  to  the  availahihty  of  ore 
or  more  alternative  means  of  dispute 
resolution,  to  encourage  use  of  such 
methods,  and  to  require  consideration  of 
their  us»  at  an  early  stage  of  the 
proceedu>g.  As  indicated  in  porsiiiraph 
(d)  of  this  section,  the  presiding  officer 
has  authority  to  hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties.  This  authority 
to  promote  settieraents  is  further 
eonancad  by  the  inclusion  in  this  ^.'e 
of  a  reference  to  the  use  of  AHR.  ind  of 
a  pnn-ision  for  transmittal  of  a  request 
of  parties  for  the  appoiiitment  of  a 
settlement  judge  or  a  mediator,  as 
provided  by  §  502.91.  The  rule  hir'her 
allows  the  preaiding  officer  to  require 
the  attendance  at  any  such  conferwnce, 
pursuant  to  5  L'.S.C  556(cK8),  of  dt  leas^ 
one  representative  of  each  party  who 
has  authority  to  negotiate  concerning 
resolution  of  issues  in  controversy 
Finally,  tha  presiding  officer  is 
permitted,  if  the  parties  so  request,  to 
issue  informal  opini-cms  providing 
tentative  evaluatjoos  of  the  evidence 
submitted.  46  CFR  502.147, 

Segctiated  nilemahng.  The 
Commission's  rules  dealing  with 
rulem.aldng  procedures  speciGcally 
authorize  the  use  of  negotiated 
rulemaking.  This  rule  provides  that  the 
Commission,  either  upon  petition  of 
interested  persons  or  upon  its  own 


motion,  may  establish  a  negotiated 
rulemaking  committee  to  negotiate  and 
develop  consensus  on  a  proposed  rule, 
if  the  Commission,  upon  consideration 
of  Reg-Neg  criteria,  determines  that  use 
of  such  a  committee  would  be  in  the 
public  interest,  46  CFR  502.56. 

Informal  procpdum  for  adjudication 
of  small  claims  The  Commission 
provides  an  informal  procedure  for 
ad;udication  of  claims  for  $10,000  or 
less.  Similar  to  binding  arbitration,  this 
procedure  is  conducted  by  a  settlement 
officer,  and  consists  of  a  written  factual 
record  and  argument,  and  decision.  The 
decision  cf  the  settlement  officer  is  not 
subiw:t  to  appeal  by  the  parties,  but  may 
be  reviewed  tv  the  Commission  on  its 
ovNTi  motion.  46  CFR  502  101-305. 

Shortened  procedure  For  claims  over 
$10,000.  the  Commission  offers  a 
shortened  pro<-edure  whereby  the 
prirt.ies  may  consent  to  have  the 
complaint  resolved  by  an  administrative 
law  I'udge  upon  a  written  record  without 
oral  haanng  Tha  parties  have  the  right 
to  appeal  Lhe  initial  decision  to  the 
Commission   46  CFR  502.181-187, 

Sonadjudicatory  investigations.  The 
Commission  conducts  nonadjudicatory 
fact-finding  investigations  to  aid  it  in 
discharging  its  responsibilities,  and  in 
determining  whether  formal 
rulemakings  or  adjudicatory 
investigations  are  necessary  Such 
investigatory  proceedings  are  usually 
non-pablic  and  voluntary  cooperation  is 
encourafied  46  CFR  502  281-291 

Conciliation  .v^rv/re  The  Commission 
provides  a  conciliation  service  under 
the  direction  of  the  Dispute  Resolution 
Speciahst  This  procedure  requires  the 
consent  of  the  parties  to  the  particular 
dispute,  and  provides  for  the 
appointment  of  a  conciliator  who 
prepares  a  non-bmding  advisory 
opinion  for  the  guidance  of  the  parties. 
4^^  CFR  502  401-406, 

Cn'ii  pfnnity  settlement  and 
compromise  procedures  In  formal, 
docketed  protieedings,  the  parties  may 
enter  into  settlements  whereby  a  civil 
penalty  for  statuton.'  violations  is  agreed 
to  Such  settlement  agreements  must  be 
approved  by  the  presiding  officer  and 
are  subject  to  review  by  the 
Commission.  As  an  alternative  to  formal 
adjudications,  the  Commission's  Bureau 
of  Hearing  Counsel  is  authorized  to 
conduct  compromise  negotiations, 
which  mav  result  in  an  agreement  for 
the  payme.il  of  a  civil  penalty  without 
admission  of  violations  of  law.  46  CFR 
502.601-502  605  This  form  of  dispute 
resolution  has  been  widely  used  at  the 
Commission  and  has  successfully 
resulted  in  the  avoidanca  of  many 
possible  protracted  formal 
adjudications. 


Informal  inquiries  and  complaints. 
The  Commission's  Office  of  Informal 
Inquiries,  Complaints  and  Informal 
Dockets  is  available  to  assist  shipping 
consumers  and  small  businesses  in 
resolving  informal  complaints, 
difficulties  and  misunderstandings  with 
ocean  carriers,  terminal  operators. 
freight  forwarders,  port  authorities  and 
other  persons.  Aggrieved  persons  or 
entities  are  encouraged  to  avail 
themselves  of  this  assistance  pnor  to  or 
in  lieu  of  initiating  formal  proceedings. 
The  Office  can  be  contacted  at  [202) 
523-5807. 

Use  of  nonattorneys.  Section  9  of  the 
ADRA  requires  each  agency  to  develop 
a  policy  regarding  the  representation  of 
parties  by  nonattorneys  in  .^DR 
proceedings.  The  Commission's  rules 
permit  practice  before  the  agency  on 
behalf  of  others  by  qualified' 
nonattorneys  who  have  been  admitted 
to  practice  before  the  Commission.  45 
CFR  502.27-502  31.  Practice  before  the 
Commission  is  defined  very  broadly  to 
include  the  rendering  of  advice  and 
assistance  in  the  presentation  of  any 
matter  before  the  Commission,  not  just 
ADR  proceedings.  Persons  may  also 
appear  on  behalf  of  themselves  or  on 
beoalf  of  their  employer  without  having 
been  admitted  to  practice.  46  CFR 
502.27Cc).  The  ADRA  also  requires  that 
each  agency  that  permits  nonattorneys 
to  practice  shall  ensure  that  any  rules 
pertaining  to  disqualification  of 
attorneys  also  apply,  as  appropriate,  to 
other  persons  who  provide 
representation  or  assistance.  The 
Commission's  rule  regarding  the 
suspension  or  disbarment  from  practice 
before  the  Commission,  has  equal 
apphcatioa  to  attorneys  and 
nonattorneys.  46  CFR  502.30. 

Equal  Employment  Opportunity 
Disputes.  Part  1614  of  Title  29  CFR 
contains  regulations  of  the  Equal 
Employment  Opportunity  Commission 
relating  to  Federal  sector  equal 
employment  opportunity,  including 
rules  regarding  agency  processing  of 
EEO  complaints.  Section  1614.105 
thereof  outlines  procedures  for  pre- 
coraplaint  processing  of  EEO  grievances. 
Paragraph  (f]  of  this  section  specifically 
encourages  the  use  of  ADR  processes 
during  the  EEO  pre-complaint 
counseLing  period,  with  the  consent  of 
the  aggrieved  individual.  Under  this 
provision  the  pre-complaint  processing 
period  can  be  extended  up  to  90  days, 
if  an  established  ADR  procedure  is  used. 

The  Commission's  EEO  Director  in 
consultation  with  the  Dispute 
Resolution  Specialist  is  in  the  process  of 
developing  an  agency  ADR  procedure 
for  this  purpose.  Whan  developed,  it 
will  be  incorporated  into  the 
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Commission's  internal  guidelines 
governing  prcx:essing  of  EEO 

complaints 

Contract  review  The  ADRA  requires 
wach  openry  to  review  its  standard 
agreements  for  contracts,  grants,  and 
ether  assistance  and  to  determine 
'.vhether  !c  amend  such  agreements  lo 
authorize  and  encourage  the  use  of  ADR 
techniques  This  provision  has  limiied 
;-.;)phc,'!t:on  to  t.he  Commission  in  that 
the  agency  provides  no  grants  or  other 
£ss:stan(:e.  In  regard  to  the  fev;  contrarts 
t:jat  the  Commission  utilizes,  the  agenrv 
.:;  the  p-i;.*  has  inri:,d(-d  standard 


Federal  Acquisition  Regula'    r 
procedures  regard  ng  res--    it    r 
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I  '  trart  tn<-;  i  'e*. 

serv  (  e         t*  "t  ^    ,\ 

'       orrt    '      e''    t 


-  f  \R  in 
■*-».  'ution  of 


essH 

f    .r 
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-1 -quest  permission 


581  7(b)  The 
e  obligation  of 


'■4imer  f  iTifertTii  ("•  !,■  '-r'  •.■■.■ii-  fiir 
icoener: deiit  ;;»■'■,. '"f-    ','•;:!  -^         iiw  ;*'n 
'  :  iTi  fs'reri!  ■('  niembt:  ic  r\?_j.^esti,  to 
provide  for  a  shipper  consultation 
;  -  >    ss,  and  to  establish  procedures  for 
;  r(  I!  ptly  and  ftdrly  considering 
s;,.,    t  -<-    ■- ,   ests  and  complaints.  46 
w  i.v...  1  7u4ib;  (4)— (6). 

Bv  the  nnmmi'isicin. 
Ron  a  hi  U    "^'l  u  r  p  ii  i 
Assistant  Secretary. 
rrprv^  01   -iTnior^igji  7-16-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-001M;  FRL-45ftO-81 

National  Laid  Laboratory 
Accreditation  Program;  Notice  of 
Availability  of  Raqulramantt 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

hCnOH:  NoUre  uf  availability. 


SUMMARY:  This  notice  announces  'he 
establishment  of  the  Env.ronrri^n'al 
Protection  Agencry  National  L^?a  i 
Laboratory  Acnreditation  Progrrn 
(N'LLAP).  EPA  is  interested  m  en:^•^.;i;^ 
into  a  memoranda  of  understamiink; 
[MOU]  with  qualified  public  cr  pnv-i't* 
laboratory  accrediting  orgar,:7-a!n.;r:s 
who  wish  to  participate  in  the  NLLAP. 
A  model  MOU.  which  mc/i.d^'s  'h^* 
accrediting  organization  rec[u:>-rnents 
and  laboratory  quality  system 
requirements,  is  available  from  EPA. 
Laboratories  accredited  by  the 
organizations  participating  m  the 
NLLAP  wiH  be  recognized  by  ¥T  ■\  as 
being  capable  of  analyzing  tor  lead   r: 
paint  chips,  soil,  and/or  dust  samp  -^ 
F0«  FURTHER  INFORMATION  CONTACT   The 
National  Lead  Information  Cen't<r 
Clearinghouse,  1019  19th  St  ,  NW 
Suite  401,  Washington,  DC  20036-5105. 
Toll  fr«e:  1-600-424-Lx.AD,  Fax:  (202) 
659-1192. 


8UP«>t.EMEMTARY  INFORMATION: 
Electronic  Availability:  This  doc^jment 
and  the  NLLAP  MOU  mode!  are 

fl-.a'lable  as  an  eiHcrtronic  file  on  The 
fpi:!-'rai  B^.lpt.i  Beard  at  9  a.m.  on  the 
^  t'e    t  f  ^'1.  (a'lon  m  the  Federal 
Rp^istpr  Hv  ;nud«m  dial  202-512-1387 
'a,.   .-512-1.530  for  disks  or  paper 

p  es   Tr  s  F  e  IS  also  available  in 
F.-<t',(T.pt,  Wi.rdp^'rfect.  and  ASCIL  The 
NLLAP  MOL"  :s  available  m 
'WordnerfHCl  and  A.SCI1. 

!, 'nder  the  Congressional  mandate 
•;'ated  ui  sedion  405fb)  of  Title  X.  The 
.Rpsidenual  Lt;ad-Based  Faint  Hazard 
Reduction  Ad  c.f  l-*'^2  EPA  is 
^i^tablishing  the  National  Lead 
Laboratory  A,:;T"-iitation  Program 
(NLLAP).  The  program  is  being 
established  to  assure  the  public  that 
analytical  laboratories,  accredited  by 
laboratory  accrediting  organizations 
recognized  by  EPA  as  par  icipants  in  the 
NLLAP  n:e  capable  of  analyzing  for 
lead   n  ^.im.ples  consisting  of  paint 
chip-v  .-->''.  and/or  so;!  matrices 
L,u  :  ra'ones  accredited  f  ;rlhe  analy-is 
■  t  :e,.i'i  m  samples  of  pa;nt  chips,  dust, 
-ind/or  soil  by  laboratory  acfjeditmg 
organizations  r*>cngnized  by  EPA  under 
the  NLLAP  w;li  m  turn  be  recognized  by 
EIPA  under  fie  N'LLAP   A  list  of 
laboratories  recuginzed  under  NLLAP 
will  be  published  by  EPA  en  a  pnnod.c 

basis. 

The  EPA  Office  of  Pollution 
Prevention  and  Toxics  is  seeicing  private 


and  public  laboratory  accrediting 
organizations  who  wish  to  participate  in 
the  NLLAP.  These  laboratory 

accrediting  organizations  would  be 
responsible  for  conducting  system 
audits,  inclusive  of  on-site  visits,  of 
laboratones  who  wish  to  be  recognized 
by  EPA  under  the  NLLAP  EPA  will 
establish  an  MOU  with  laboratory 
accrediting  organizations  whitii  wish  to 
participate  in  the  NLIA,P  and  meet  the 
program  requirements.  Requirements  for 
laboratory  accrediting  organizations 
who  wish  to  participate  are  contained  ;n 
the  model  MOU  for  the  NLLAP 
Included  with  the  requirements  for 
laboratory  accreditation  organizations 
are  the  minimum  quality  system 
requirements  for  laboratones.  These 
requirements  are  being  incorporated  \n 
all  MOL's  between  EPA  and  laboratory- 
accrediting  organizations  participating 
m  the  N'LLAP.  The  model  MOU  can  be 
obtained  from  the  National  Lead 
Information  Center  Clearinghouse  at  the 
address  and  telephone  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Da'ed.Iuly  1,  1993. 
Mark  Gr««nwood. 

D-ir^ior.  Office  of  Pollution  n,Tvp,"t;:,;n  a"d 
Toxics. 

[PR  Doc   93-170-59  Filed  7-lt^93,  8  45  am; 
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Pro(Jamati{.n  6580  of  ]uh   1',   1993 

The  President 

Captive  Nations  Week.  lO'tJ 

Bv  t.he  Prf'sident  <if  the  I'nitpd  '=;!;,,tr>«;  r,f  America 

A  PrutJamation 

'  '    '    "•'             Congress  designated  the  third  week  of  July  as  "Captive 

''         "     ''     *^                      ■■                *  aside  this  week  to  remember  diose 

^'      -^ ''-' '       '                »^                  -"^'^p  P'^"'"Timents.  Many  brave  people 

"'-*''"  ^   "         '       '"<           «.              .  these  totalitarian  regimes, 

'  '    ^  '''  "^   •      '      -"  '                                  Jt  we  must  also  rededicate 

'     ^     '^              -^        suu^uiig  ill  regions  of  the  world  where 

"  '    "-'•>-                                iCS  are  not  upheld 

'   '  ' '■       '    *      ' -^     -             forefa^*                      for  the  cause  of  freedom 
'-''''*        ^  "^  >s.                                      1  to  be  embraced  by  nations 
a:    .M  'h- 'A   —     '^^   \--  ',  ^                                    ience,  our  cou:."v  rro- 

V  J^l     .n;  :□•"''  ^      *      se    >  -hp  rights  that  ue  neld 

t .-   s.  :  t ,   V  '    Vv  ;      p   encouraged.  Our 

^'^    "-          -P^*    r^  ^'     ^    V  .•  ,:    I. <,'::■    H  .:    ;  ^   have 

r'Aa-:    1     »  a  .%  -         •         ^_         -     _  ,,i  region,  r  ^rii^brmore, 

'  "^     r-'.  ,.   ^    .     ;'.-"•         resoKe  u:nent  to  the  difTicult 

v...^..  rrij>ir^tir»g  trtino/nun  tu  JcuiucratiC,  rncLKt,  "oriented  systen:*  ;;.:'  respect 

individual,  social,  pohtjcal,  and  e'-nnomir  r;^::*-. 

Yet  today  not  ever\x;ne  is  free  7;. -re  j:*;  ,v,a  oppressivo  arid  s'lTrTitarian 
governments  entrenched  eisewntTe  :::  ir-a  world.  Others  .,:►'  -':■.. ^..ng  for 
freedom  and  democracy,  but  p."t- 1  ,,,..:  f.elp.  Many  nations  in  Latin^America 
Kid  Africa  have  been  slower  :  introduce  change.  Tragically,  even  those 
in  Eorope  are  stdl  threatened  by  atrocities  fueled  by  ethnic  hatred.  For 
thiS  reaion,  we  must  aUva.s  r*  member  the  abuses  that  captive  peoples 
ha.e  endured  continue  to  promote  individual  liberties,  and  call  upon  the 
nations  of  the  world  to  protect  human  rights. 

The  Congress  bv  ;oin;  Resolution  approved  July  17,  1959  (73  Stat.  212), 
has  authorized  and  requested  tie  President  to  issue  a  proclamation  designat- 
ing t  tie  third  week  m  h.lv  of  each  year  as  "Captive  Nations  Week." 

NOW.  TiiEREFGRE  I  WdLI  IAN'  '  ; dVTON.  President  of  the  United  States 
of  America,  do  herebv  prociaim  j^.y  11  through  July  17,  1993,  as  Captive 
Nations  Week  I  call  upon  the  people  of  the  United  States  to  observe  this 
week  with  appropriate  rerem  nies  and  activities.  In  doing  this,  I  rededicate 
America  to  supporting  ine  cause  of  human  rights,  democracy,  peace,  fireedom, 
;Listice.  and  prosperity  for  all 

'^  ^''i'TNESS  WHERIOI  1  Oc.e  hereunto  set  my  hand  this  fifteenth  day 
of  luiy  m  the  year  of  gt  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  cf  th-   United  States  of  America  the  two  hundred 

and  eighteenth. 
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1915       

35512 

2606 - 

.35377,  37991 

2610  . 

38049 

2612 

2615 

2616       

35377 

35377 

35377 

2619         

38050 

2622 3S,^77.  37991,  38049 

2623 35377,  37991 

2644 3805 1 

2676    —...... 38052 

30  CFR 

37420 

„ 37420 

904- 

38532 

920     

36135 

938     

36139 

Propo«*d  RuIm: 
913 

38543 

914         „. 

38543 

916 

934 -... 

935 

37447 

37449 

.36177,  36178 

31  CFR 

203             

35395 

£35 

. 35828 

32  CFR 

1 99       

35400 

706       

36667 

PropoMd  Rul««: 

C.C1 

37770 

552 

37774 

33  CFR 

1 M           36355 
36C55.  38298 

110 

38053,  .38054, 

,  38299,  383C0, 

38301 

36356 

117 -. 

..36357,  38056 

164 

36141 

155 36357 

334    

Proposed  Rule*: 

110       

36597,  ,36868. 

38056,  38302 

..37606,  37889 

38100.  38101 

117  

.,.36629,  38102 

334 

37889 

5..., 
14., 


.374 'I  7 
.36867 


34  CFR 

12 36869 

74 36869 

75 - 36869 

76 36869 

77 36869 

81 36869 

86 36869 

99 - 36869 

200 -..36869 

201 36869 

206 36869 

2C8 - - 36869 

212 - 36869 

218 - 36869 

221 36869 

222 36869 


230 36869 

231 36869 

236 36869 

237 3686  9 

238 36869 

263 36869 

280 36869 

282 - 36869 

300 36869 

301 36869 

303. - 36869 

305 - 36869 

307 36869 

309 . 36869 

315 - 36869 

3 16.... 36869 

3 1  a - 36869 

319 36869 

324.—..- 36869 

327 - 36869 

356 - - 36869 

36 1 ....—..— — 36869 

363 36869 

376 36869 

378 35762 

380 36869 

400.-. 36869 

401 .- — 36869 

402.- 36869 

403 - 36869 

405. - 36869 

406 36869 

407 - 36869 

408 ..— - 36869 

409 36869 

410 36869 

41 1 - 36869 

412 36869 

413 36869 

4 1 4 36869 

415 36869 

416 36869 

4 1 7 -..- 36869 

418 - 36869 

4 19 — 36869 

421 -, 36869 

422 36869 

423 - 36869 

424 - 36869 

425 36869 

426 - 36869 

427 36869 

428 36869 

431 36869 

432 36869 

433 - 36869 

434 - 36869 

435 36869 

436 36869 

437 - 36869 

438 - '36869 

441 -. 36869 

460 - - 36869 

461 36869 

462 36869 

463 -. 36869 

464 36869 

471 36869 

472 36869 

473 36869 

474 36869 

475 36869 

476 - 36869 

477 36869 

489 36869 

490 36869 


UMI 
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491 36869 

555  „ 36869 

562 36869 

561 38869 

600 _ 36869 

612 36869 

617 36869 

624 „ 36869 

625 36869 

626 _> 36869 

627 „ »^.^„ 36869 

628 _ 36S69 

530 36669 

536 36869 

637 36869 

639 36869 

c^^^v ••••■ ••••••• 3d8o9 

653 36869 

654 36869 

664 _ 36869 

666 36869 

671 36869 

674 36869 

675 36869 

676 36869 

682 - _ 36863 

685 36008 

690 36869 

755 _„ 36869 

757 36869 

758 36869 

762 > _ 36869 

769 _> _ 36869 

770. 36869 

PropoMd  Ru(m; 

36 1 „ 38482 

631 „ 38504 

632 „ ^ 38504 

633 „ 38504 

634 38504 

635 ^_ — 38504 

650 37890 

692 36110 


36CfR 

51 

PropoMd  Rul«t: 
1191 

38CFR 

3 


,36598 


.37062,  38204 


21.„ „ 

36 

PropoMd  Rul«t: 

3 _.38104 

21 


37856 
38057 
37357 

38106 
.38106 


39CFR 

233 36596 

40CFR 

52,  ,  3^i?'    3"i'^'5   3"'426 

37658,  38C,^,  38050 

82 366  U 

85 Zf-..B'" 

131 36141 

180 36368,  3635,&,  37S61 

1 85 363S8,  37662 

'86 3786  7 

228 36884 

454 :K>3"t 

ProposAd  RutM: 

Ch.  1 37450,  3^99',  3854e 

52 36^05.  5"45C,  37453 

3e  1138,38326 

63 37776 

81 36908,  37453.  38108 

38a3i 

88 35420 

180 36366   37893 

186 36366 

300 37693 

372 36 '  ec 

42CFR 

406 37994 

417 38062 

Propo^xl  RuIm: 

417 „ 38170 

43  CFR 

3730 38186 

3820 38186 

3830 38 1 86 

3850 ^ 38186 

Public  Land  Ord«rt 

6983 38602 

6986 „ 35408 

6988 35409 

6989 3SM3 

44  CFR 

65,. 38X3.  38305 

67 „ 38C)83 

354 3577C 

PropoMd  RuIm: 

67 38333 

45  CFR 

PropoMd  Rul«K 

1602 369  C 


46  CFR 


502 


..36601 
..38648 


171 



47 

CFR 

1... 

36142 

37867, 

2.- 

■*••••>••»■••■••*••••■. 

»»MM..»  ■ 

15. 

•*>>•■••••■•»*••••••»• 

>.__.. 

34 

:« 

4,'' 

f.    1 

3614J 

■^t-,  •  4'- 

54 
8^ 

69 

,:,»: '  43 

'^A 

35409 

354  10   : 

38M7  .3tt088 

38534 

:-6 

.36604 

9"^ 

.363f.? 

Proposed  RuM«: 

6' 

"3      364^0,35-1/1 

36374.36375,  3€ a '6 
37696. 381 11,3&S47 

48  CFR 


j<>3;4 


38534 

374?6 


if: '  4 ., 
,36143 

:3€*46 
38S,3€! 

3»:de 

3a  L-  ,3  ^ 

3'S94 
3f:/bA 
.3  '  *•  b  ^z 

'3ii54e 

~M:'i  >;  3 


49  CFR 

37 

218. 
229 


,.36605 
_366C,6 
..3637^ 


er  Aui,s 

tu 

57) 

..36162 

nt*!"" 

604 

3^"w".  .*4 

^"OOOfC   R,.,j!»f 

37052 

171 36920 

172 

,  37612 

38111 
37612 

173     > 

-37612 

174 

..37612 

177 

-37612 

179 

390 



..37612 
..37895 

392 

393  .~!....I!ZI 

'••*«*••••••• 

..37900 
-.37900 
-35422 
..38346 

u 

..K8P' 

"~432 

227 

■V1I--37 

85 

<^85 „„ 

611.™ 

•••••■■••••■ 

.  3f:  '1  :>* 
.36167 

625 _ 

630 



..35691 

VTAATK 

546 „.... 

658 

..3oo06,  36156 
aiwa? 

671 „ 

672 35897, 

675 

;7 3^"ft,j 

36924,3  '-^ 

20 

37660! 
37871 
35897 

3J-,5-i9 

..36900 

37870. 

,38167 

37660 

JP-  -,? 

?3      

;  4 



.3dv: 
.369;'; 
,3e '-:,"'. 

-- 

St,-  ■■.< 

M,        _. 

3'-''  :.: 

^  "  ™ 

1,'4-.f 
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UMI 


CFR  CHECKUST 


This  checklist.  prepare<j  by  th«  Office  of  (^e  Federa;  flegtster,  is 

puWished  w«eWy.  it  is  arranged  in  9ie  onjer  of  CFR  titles,  stoctt 

numbers,  prices,  and  revision  aates. 

An  astensk  C)  precedes  each  entry  t^at  rias  been  ssoed  since  last 

week  and  wtiicn  is  now  availaOfe  for  sale  at  Te  Government  Printing 

Office. 

A  ctieckJist  of  current  CFR  volumes  comprsmg  a  oonpiete  CFR  set 

also  appears  in  the  latest  issue  of  tr^  LSA  'L;st  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  annual  rate  for  subscnption  to  ail  rev  sod  volumes  is  $775.00 

domestic,  $193  75  addltionai  for  foreign  maiimg 

MatI  orders  to  the  Supenntendent  of  Documents,  Ann  New  O'Oers 

P.O.  Box  371954.  Pittsburgh,  PA  1 5250-7954  Ail  orders  r^st  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account.  VISA,  or  Master  Card)  Charge  orders  rriay  be  teleor^cr^ed 

to  the  GPO  Order  Desk,  Monday  through  Fnday  at  (202)  783-3238 

from  8;00  a.m.  to  4  00  p.m  eastem  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Stock  NumMr 

(8^,9-0  !?-COCC'-l) 


Pric. 

$15.00 


Rtvttton  Datt 
Jan.  1,  1993 


T1tl« 

1,  2  (2  Ceserved) 

3  (1992  Compilation 
ordPons  1 00  and 
101) (849-0  i9-00(X}W!)     ...  17,00  'Jan. 

4  (8<yM)19-OC0C3-8)  5  50  Jon 

5  Parts: 

1-699 (869-019-00004-6) 21.(X1  Jen. 

700-1199  (869-0 19-C00C5-4) 17.00  Jon 

1200-€nd,  6  (6 

Beser/ed) (869-C19-OOC06-2) 21.00  Joa  1,  1993 

7  Parts: 

0-26 „ (869-0 19-OOCC  7-1) 20.00  Jca 

27-45  -„ (869-0 19-C00C8-9) 13.00  Jon 

46-51  (869-0 19-00CO9-7) 20,00  Jon 

52    (869-0 19-000 10-1) 28.00  Jon. 

53-209 ^^ (869-0 19-OOC!  1-9) 21.00  Jon. 

210-299 (869-0 19-000 '2-7) 30.00  Jon 

300-399   „ (869-0 19-OOC 13-5) 15.00  Jon. 

400-699   (869-0 19-000 '4-3) 17.00  Jon 

700-699   „ (869-019-000^5-1) 21,00  Jon 

900-999  (869-01 9-000 16-0) 33  00  Jon 

100OIC59  (869-0 19-000 17-8)  ..  .  .  20.00  Jon 

1060-1119  (869-0 1 9-OOC 1 8Hi)   .,   .  13.00  Jon 

1120-1199  (869-019-00019-4)  1100  Jon. 

1200-1499  (869-0 19-OO02O-«) 27.00  Jon. 

1500-1899  (869-0 19-0002 1-6) 17  00  Jon 

1900-1939  (869-0 19-00C22-4) 13.00  Jcn. 

1940-1949  (869-019-00023-2) 27.00  Jon 

1950-1999 (869-019-00024-1) 32.00  Jen 

2000-frd (869-0 19-0CC25-9) 12,00  Jon 


1993 
1993 

1993 

1993 


1993 
1993 

1993 

1993 

1993 

993 

1993 

993 

1993 

'993 

1993 

1993 

1993 

1993 

1993 

993 

1,  1993 

1.  1993 

1.  1993 


1    I 


1.  1 

1 

! 


1.  I'i 


8  (869-01 9-.XC26-7)  ... 

9  Parts: 

1-199  (869-1319-00027-5) 27X10 

200-€nd  (869-0 19-C0C28-3) 21«) 

10  Parts: 

0-50  ^ (869-0 19-C0C29-1) 29.00 

51-199 (869-C 19-C0C30-5) 21.00 

200-399  (869-0 19-00C3 1-3) 15.00 

400-499  (869-019-00032-1) 20.00 

500-€nd  (869-0 19-OOC  33-0) 33  00 

11  (869-0  !9-00C34-«)   13.00 

12  Parts: 

1-199  (869-0 19-C0C35-6) 1 1  00 

200-219  (869-0 19-00C36-4)  .. 

220-299  _ (86W3 19-00037-2) 

300-499  (869-019-0003^-1)  .. 

500-599 (869^19-00039-9)  .. 

«00-€fi<j  (86<W319-0O04O-2)  .. 

13  „ (869-019-00041-1) 28  00 


20.00       Jcn.  1.  1993 


Jan.  1. 1993 
Jon.  1.  1993 

Joa  1,  1993 
Jan.  1, 1993 

Jon.  1.  1993 
Jan.  1.  1993 
Jan.  1,  1993 

Jon.  1,  1993 


1500 

26  OC 
2!  OC 
1900 
2800 


Jon. 
Jcn 
Jcn. 
Jon. 
jOn. 
Jon. 


1,  1 


1993 
1993 
1993 
993 
1993 
1993 


Jon.  1,  1993 


TtH« 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59  (869-019-00042-9) 29.00 

60-139 ^ (869-019-00043-7) 26.00 

140-199 (869-019-00044-5) 12.00 

20O-  n  99 (869-0 1 9-00045-3) 22.00 

1200-€nd (869-019-00046-1) 16.00 

15  Parts: 

0-299    (869-019-00047-0)  .. 

300-799 (869-019-00048-6) 

800-£nd  (869-0 19-00049-6)  . 


16  Parts: 

0-149  (869-0 19-00O5O-O) 

150-999 (869-019-00051-8) 

lOOO-Eod (869-019-00052-6) 

17  Parts: 

1-199    „..  (869-019-00054-2) 

200-239 (869-017-00055-8) 

24(Hnd  (869-017-00056-6) 

18  Parts: 

1-149  (869-017-00057-4) 

150-279 (869-017-00058-2) 

280-399  (869-0  lf-00059-3) 

400-£nd  (869-019-00060-7) 


14.00 
2500 
19.00 

7.00 
17.00 
24.00 

1800 
17.00 
24.00 

1600 
19  00 
15.00 
10.00 


19  Parts: 

1-199    (869-019-00061-5) 35.00 

20(Hnd  (869-019-00062-3) 11.00 

20  Parte: 

1-399  (869-019-00063-1) 19.00 

•400-499  (869-0 1 9-00064-0)  3 1 .00 

500-End  (869-0 17-00C65-5) 2100 

21  Parts: 

1-99  (869-019-00066-6) 15.00 

100-169 (869-017-00067-1) 14.00 

•170-199  (869-019-00068-2) 20.00 

200-299 (869-019-00069-1) 6.0O 

•300^99  (869-019-00070-4) 34,00 

•500-599  (869-019-00071-2) 21.00 

600-799 (869-019-00072-1) 800 

800-1299 (869-017-00073-6)  18.00 

1300-End (869-019-00074-7)  12  OO 

22  Parts: 

1-299  (869-0 19-00075-5) 30.00 

•300-End (869-019-00076-3) 22.00 

•23  (869-019-00077-1) 21.00 

24  Parts: 

0-199  _.; (869-017-00078-7) 34.00 

200-499 (869-017-00079-5)  3200 

•500-699  (869-0 19-00080-1) 1700 

700-1699  (869-017-00081-7) 34.00 

1700-€nd (869-019-00082-8) 15.00 

25  (869-017-00083-3) 25.00 

26  PBfts* 

§§  1  0-1- i  60  (869-019-00084-4) 21.00 

§§  1  61-1  169 (869-0 17-00O85-O) 33.00 

§§  1  170-1  300 (669-019-00086-1) 2300 

§§  1.301-1.400  (869-017-00087-6) 17.00 

•§§1401-1.440  (869-019-00088-7) 31.00 

•§§1501-1640  (869-019-00090-9) 20.00 

§§1.641-1850 (869-017-00090-6) 19.00 

§§  1  851-1,907  (869-017-00091-4) 23.00 

§§1908-1  1000  (869-019-00093-3) 26.00 

•§§  1  1001-1. 1400  (869-019-00094-1) 22.00 

§§1.1401-£nd  (869-0 19-00095-O) 31.00 

2-29  (869-019-00096-8) 23.00 

•30-39 (869-019-00097-6) 18.00 

40-49  (669-019-00098^ 13.00 

•50-299 (669-019^)0099-2) 13.00 

300-499  ._ (869^)17-001000) 23.00 

500-599 (869-019-00101-8) 6.00 

600-€nd  (869-017-00101-5) 6.50 


Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1 
Jan.  1 
Jan.  1 


1993 
1993 
1993 


Jcn,  1.  1993 
Jon.  1,  1993 
Jcn  1.  1993 

Jon.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 

Apr  1  1993 
Apr  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1.  1992 
Apr.  1.  1993 
Apr.  1,  1993 

Api  1,  1993 
Apr.  1,  1993 

Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1992 

Apf.  1,  1993 
Apr.  1,  1992 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr,  1 
Apr.  1 


1993 
1993 
1993 
1993 
1993 
1992 
1993 


Apr,  1,  1993 
Apr,  1,  1993 

Apr.  1,  1993 


Apr.  1 
Apr.  1 
Apr,  1 
Apr.  1 
Apr.  1 

Apr  1 


1992 
1992 
1993 
1992 
1993 

1992 


Apr.  1,  1993 
Apr.  1,  1992 
Apr.  1,  1993 
Apr.  1,  1992 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
'Apr.  1,  1990 
Apr.  1,  1992 
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Revision  Data 

Jan.  1 

1993 

Jon.  1 

1993 

Jan.  1 

1993 

Jan  1 

,  1993 

Jan.  1 

,  1993 

Jen,  1 

1993 

Jon  1 

,  1993 

Jan  1 

1993 

Jon,  1 

.  1993 

Jan.  1 

,  1993 

Jen,  1 

1993 

Apr.  1 

1993 

Apf   ' 

,  1992 

Apf    1 

1992 

Apr   1 

.  1992 

Apr.  1 

.  1992 

Apr.  1 

.  1993 

Apr  1 

,  1993 

Apr,  1 

,  1993 

Apr. 

,  1993 

Apr. 

.  1993 

Apr. 

,  1993 

Apr, 

,  1992 

Apr. 

,  1993 

Apr, 

,  1992 

Apr. 

,  1993 

Apr 

.  1993 

Apr. 

1,  1993 

Apr. 

1.  1993 

Apr. 

1,  1993 

Apr. 

1,  1992 

Apr. 

1.  1993 

Apr 

1,  1993 

Apr. 

1,  1993 

Apr. 

1.  1993 

Apr. 

1,  1992 

Apr. 

1.  1992 

Apr, 

I  1993 

Apr 

1,  1992 

Apr. 

1,  1993 

Apr 

1.  1992 

Apr. 

1.  1993 

Apr 

1.  1992 

Apr. 

1,  1993 

Apr 

1,  1992 

Apr. 

1.  1993 

Apr. 

1,  1993 

Apr. 

1,  1992 

Apr. 

1,  1992 

Apr. 

1,  1993 

Ap(. 

1.  1993 

Apr. 

1,  1993 

Apr. 

1,  1993 

Apr. 

1,  1993 

Apr. 

1,  1993 

Ap(, 

1,  1993 

Apr. 

1,  1993 

4  Apr. 

1,  1990 

Apr. 

1,  1992 

TlUa 


Stock  Number 


Prtc*       Ravtslon  Oat* 


Trtia 


Stock  Nurrt>»f 


Pnc« 


R»vi«iO''  0«tt 


27  Parts. 

1-199  „ (569-017-00102-3) 

200-£nd  (869-0 19-00 104-2) 

28  (865-0 '7-00 104-0) 

29  Parts: 

0-99     (869-0;7-00 

100-499  (569-0 '3-00 

500-899  (569-0 '7-O0 

900-1899  (569-<;'7-00 

1900-1910  (§§1901.1  to 

1910999)  (869-017-00 

1910  (§§1910,1000  to 

end)  (869-017-00 

1911-1925  - (369-C'7-00 

1926  (869-017-00 

1927-fnd (869-017-00 


;q5-5: 

106-6) 

'06-2; 

109-1) 

110-4) 
111-2) 
112-1) 
113-9) 

30  Parts: 

1-199  (869-017-001 14-7) 

200-699  (669-01 7-00 11 5-5) 

700-End  (869-017-00  i  16-3) 

31  Parts: 

0-199   (569-0 1 7-00  n  7-1) 

200-f nd  (869-0 1 7-00 1 1 8-0) 

32  Parts: 

1-39,  Vol  I „. 

1-39.  Vol.  II 

1^,  vo(.  Ill 

1-189  (869-017-001 19-6) 

190-399 (869-0 17-001 20- U 

400-629 (869-017-00121-0) 

630-699  (869-017-00122-6) 

700-799 (869-017-00123-6; 

800-£nd  (669-0 17-00 124-4) 

33  Parts: 

1-1 24  (869-0 1 7-00 1 25-2) 

125-199  (869-017-00126-1) 

200-£nd  (869-017-00127-9; 

34  Parts: 

1-299  (869-0 '7-00 126-7) 

300-399  (869-017-00129-5) 

400-£nd  (869-0 17-00 130-9) 

35  (869-017-00131-7) 

36  Parts: 

1-199  (869-017-00132-5) 

200-End  (869-01 7-00 13>-3) 

37  (869-0 17-00 '34-') 

38  Parts: 

0-17  (869-C' 17-00 '35-0 

18-End  (869-01 7-00 1 36-8) 

39  (669-017-00137-6) 

40  Parts: 

1-51  (669-017-00136-4) 

52   (669-017-00139-2) 

53-60  (569-0 17-00 140-4) 

61-80  (609-017-00141-4) 

81-85  (869-0 17-OG 142-2) 

86-99  (669-ui7-0014>l) 

1(X>-149  (869-017-00144-9) 

150-189  (569-0 17-00 145-7) 

190-259  (569-017-00 146-5) 

260-299 (569-017-00147-3) 

300-399 (869-0 17-00 146-1) 

4CXM24  (869-017-00149-0) 

425-699  (869-017-001503) 

700-789  (669-01 7-00 151-1) 

790-£nd  (869-G 17-00 152-0) 

41  Chapters: 

1.  1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Reserved) 
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Jijtv  t  '992 
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July  '  'W 

*Jutv  1  '985 

July  1  1992 

July  1,  1992 

Jjiy  1  1992 

Jury  1  1992 

July  1  1W2 

Jjty  1  IW 

Juiy  1,  1992 


sjuty  1 
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July  1 
July  1 
July  1 
'July  1 
July  1, 
Jaiy  1 
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July  1,  19<?2 

July  1    1992 

Jury  1  1992 
July  1  1992 
July  1,  1992 

Ju'v  1    '992 

Juiy  1  1992 
July  1.  1992 

July  1,  1992 


Sect  1    !W2 
Sept,  1   1992 

July  1    1992 


July  ! 

J'jSy  1 

July  1 

Ju»y  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  ! 

July  1 
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1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 

19Si 
.  l9&4 


3-6  UX 

7  - 6.00 

8  4.50 

9  MJOO 

10-17  9JS0 

18,  Vol.  I,  Parts  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  III.  Ports  20-52 13.00 

19-100 13.W 

1-100  (869-017-00153-8) 9.50 

101  (869-OV-::  -..j^) 28.00 

102-200 (869-01 7-:.  :i!>-4) 11.00 


>July  1 
>July  1 
JJuly  1 
)July  1 
sjuly  1 
J  July  1 
J  July  1 
iJuly  1 
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1984 
1984 
1984 
1984 
1984 
1984 
1984 
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42  Parts: 

■;-3-99 

430-€'>a 

43  Parts 

■-99<5 

4000*410 


(869-017-00156-2) 11.00 

,(869-017-00157-1) 23.00 

.(86WD17-00158-9) 23.00 

(869-017-00159-7) 31.00 

(869-017-00160-1) 22.00 

(869-017-00161-9) 30.00 

(869-017-00162-7) 1300 


July  1,  1992 

July  1,  1992 

'July  1.  1991 

July  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 


44      (869-017-00163-5) 26.00       Oct.  1,  1992 

45  Partt: 

'-99  (869-01 7-00 16*-3) 20.00 

200-499 (869-017-00165-1) 14.00 

500-199 (869-017-00166-0) 30.00 

1200-tnd    (869-017-00167-8) 20.W 

46  Parts; 

1-40  (869-0  i:^0:m-6) 17.M 

41-69  (869-C''^r  t:^) 16.00 

7>«9  „ (869^:  '-j;  -:>-8) 8.00 

90139 (56^     -j: ^) 14J0 

"40-'55 (86^:   '-<.:     i-4) 12.00 

'56-'65       (8tv^:     -3:173-2) 14.00 

'Nfr-'99      (56^   '->j  174-1) 17.00 

20O-4y<;      (869-017-00175-9) 22.00 

50&-f-c!      (869-017-00176-7) 14.00 


47  Parts: 

>'    (86W)1 7-001 77-5) 22.00 

2>3«  (86W)  17-00 1 78-3) 22.00 

4C^-69  (869-017-00179-1) 12,W 

"079  (869-O17.O018O-5) 21.00 

80-£nd  (869-01 7-O0181-3) 24.00 

48  Chapters: 

1  '°a"s  1-51)  .669-017-00182-1) 34.00 

!  (Parrs  52-99)  (869-017-00183-0) 22.00 

2  '?ani  2C'-2£') (86W)  17-00184-8) 15D0 

2  ;»a-s  262-299) (869-0 17-00 185-6) 12.00 

3-«    (869-017-00186^) 22J0O 

'-•5    (869^)17-00187-2) 30.00 

5-25  (869-017-00188-1) 26.00 

29-tnd  (869-017-00189-9) 16.00 

49  Parts. 

-99  (869-017-00190-2) 22.00 

'0O-'77 (869-017-O0191-1) 27.00 

'£-9^      (869-017-00192-9) 19.00 

200399  (869-017-00193-7) 27.00 

40(0999 (86W)17-00194-5) 31«) 

IXOl  199  (669-0 'I'-O0 195-3) 19.00 

'20OEnd (8cv-:   •-:n96-l) 21.00 

50  Parts 

-  9«  (669-017-00197-0) 23.00 

2^0599 (869-017-00198-8) 20.00 

60C-fnd     (869-017-00199-6) 20.00 

CfR  index  and  Findings 

Aias (869-019-00053-4) 36.00 

Co^noie'e   9<i3  Z'^'i  set 775.00 

Comptete  set  (one-ti.'^e  nnailing)  188IX) 
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Oct.  1,  1992 
•Oct  1,  1991 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
(5cf.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 


Jan.  1,  1993 
1993 

1990 
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i  ••couH  BM  3  •  on  annual  eowptaion.  VW  volume  and  aU  previous  wotumes  | 
t^ouk3  b«  retained  at  a  oefmonem  reference  souice 

'The  July   1,   1985  e<Jrtion  o«  32  C^B  Part$  1-189  conloins  o  fx>te  oniy  (Of 
^»n  1-J9  mckiiN:  for  the  M  «•«»  *  !t»  Defense  Aajursfwn  Segulotiont 
in  fait  \-y).  comS  tt>e  ttvee  CHI  voludwt  mued  t»ol  M*^  \   )9S4.  coManing 
those  par «. 

>^e  July   1,   'WS  e<StK3n  o*  41  CTB  Choo'er*  l-^OO  contoinj  a  note  or^ry 
for  C^ap<ert  !  to  49  mctusive.  For  Itw  tuD  text  o<  procuiemenf  isgulallcm 
M  Ooptari  1  to  49.  consull  ibt  etww  Cffi  vommes  issued  o%  al  >^  I. 
1984  coniolning  tfiote  c^ap>ers. 

•No  omandmenti  to  mis  votume  were  {vomutgated  durmg  me  period  Ac 
1.  t990  to  Mar    31,  m3.  TTw  OB  votarae  issued  Aprt  V  1990.  should  be 


•f^o  amendments  to  this  vokme  were  promulgated  dunng  the  period  Apr. 
1,  mi  to  iMtai   31.  1991  Bw  Cf*  wMne  tssMd  A<yl  I.  1991,  evMid  te 
retaned. 

*Ho  amerdrrwnti  to  this  voiofne  «ieie  pramtigated  dumg  the  peiiod  Juty 
I.  1969  )e  Jtfw  30.  M92.  Tbe  Cffi  wkane  taied  Ji4y  I.  1989.  should  be  rckHeed 

'No  oriiendmenM  to  tha  voluine  wete  prornolgated  dunng  me  peitod  juy 
I  1991  )c  Juw  30.  }V92.  me  Cn  wdume  towed  JUy  1.  1991.  should  be  tetoHwd. 

•Ho  ornerKlmef*!  to  this  voMne  were  promulgated  dufir>g  the  pertod  OctoPer  I 
1    1991  ic  September  30.  1992.  Tt^  CfB  volume  issued  October  1    199t.  iwid 
eeMtortel 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIFmON 

Aficr  h  \cars  uithoLit  .n  avijtjNimcnt,,  ii  ha^  t^cvomc  ncwc-^-ii)  to  increase  the  price  of  the  i-cdtrui 
Register  iii  t^^icr  to  bciiui  rcv-avcrmi:  ilic  aa,uai  costs  of  proviJinii  i his  subscription  service. 
E:tfccl!\c  Oct'  her  •    1  J'^2,  lie  |  ikc  dr  ill.  Federal  Rcgisier  will  increase  and  be  offered  as 

follows: 

(1)  FEDERAI.  REGISTER  COMPEETE  SER\  ICE— Each  hu«5ine^s  dav  voii  can  continue 

to  rcceno  the  daily  Federal  Register,  plu^  the  mor-iiiK  Federal  Kt-j^ister  Index  .aij  (_ode 
of  Federal  Regulations  Eist  of  Sections  Affected  (ISA)      j  •    r  S4I5.(MI    or  year. 

(2)  FEDERAE  REGISTER  DAIIA  OMA  SER\  I(  F     W       is    ub^aipiion  service,  you 

wiH  receive  the  Federal  Register  e\erv  huvmcs^  da\  !:>!  S375.(M>  iv/r  \'ear. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBS(  RIPTION? 

You  wil!  receise  your  current  complete  Federal  Register  i>ur\iL.c  ioi  lii'.;  i: v-'^m  of  time  remaining 

in  your  subscription. 

AT  RENEWAL  TIME 


At  renewal  time,  to  keep  this  important  ^ub^cripinni  coming — you  van  ccaits 
complete  Federal  Register  scfmcc  by  simplv  renewing  toi  the  enure  p.uka.ei 
and  order  only  the  parts  that  suit  \our  needs; 

•  renew  your  entire  Federal  Register  Senice  i  ct)mpieiL  s^rx  i>.:c  ; 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  |anuar>'  1.  1992 
SUPPLFMtlCT   RpvMsed  January  I    1W1 

The  GUIDE  and  the  SliPPLEMI-LNT  shwUd 
be  used  together  This  useful  reference  too!, 
compiled  from  agency  regulations,  is  designed 
to  assist  an\'one  with  Federal  rt?t:<)rdkeeping 
obligations. 

The  various  abstracts  in  the  Cil  IDE  fell  the 
U88r  (1)  what  records  must  be  kept,  (21  who  must 
keep  them,  and  (31  how  long  they  diu«  be  kept. 

The  GUIDE  is  fonnatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  RECl!lATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
R^erence  to  the  source  document. 

Compiled  by  the  Offite  of  the  Federal 
Register,  National  Arcihives  and  Rpcords 
Administration 
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FEDERAL  REGISTT.R  Pushed  daily.  Monday  through  Friday, 

:iot  published  nr.  Sa'urddvs.  Sundays,  or  on  official  holidays),  by 
the  CJff.ce  of  t.hc  Ffderai  Reg'.^'"r  National  Archives  and  Records 
AJ,T.Ln:stT9t;or.,  W,3sh;ng?or.,  iX"  :(^08.  under  the  Federal  Register 
Art   49  Stat  500  as  sTiended;  44  U.S.C  Ch.  15)  and  the 
rpv?'^;atioris  nf  the  Administrative  Cnmir.ittee  of  the  Federal  Register 
(rCFR  Ch   !'  Dis*r.bu';':r,  ;s  r-.a  *•-  snly  by  the  Superintendent  of 
Docuinen's.  l    S   ( .ov^rry.r.fT:  W::^':",? 'Off:r«,  Washington,  IX; 
20402 

The  Federal  Register  pr'-.v„1ps  a  ■..:.■    -:   s.  -'•-:.  ■  t  making 
available  to  the  puhl;r  .-"g-jia'M-  ■;  ^r.d  if-gai  nutnes  issued  by 
Federal  agencies  These  mc  iu(!e  P-»-sidential  proclamations  and 
Executive  Orcier-s  and  FaderHi  agency  documents  having  general 
apphcabiiity  and  iPi^a!  eFoct,  documents  required  to  be  published 
bv  act  of  Congress  and  other  Federal  agency  documenU  of  public 
interest  CVxruments  are  on  f\\e  for  public  inspection  in  the  Office 
of  the  Federal  Reaister  'he  d.v.  before  they  are  published,  unless 


parl;er 


iS  requps'f'c 


,^  h\ 


"rt  issuing  agency. 
.f's  iiu'  Kfcords  Administration 


Tg  i>  r^ni 

The  seal  of  the  S'ri'rinal  Ar'  . 
authenticates  this  .ss.e  of  '.he  Federal  Rexiiter  as  the  official  serial 
publication  established  unoer  'h*'  F-*. ;.':-!,  K.'k  'V-r  Act  44  U.S.C. 
"liO?  provides  tha*  'he  -  fsr.'H-'s  -i,^  ':  •■  Ft-derui  Remw'er  shall  be 
ludicially  notiCeci 

The  Federal  RegwtBr  ,s  published  in  paper.  24x  microfiche  format 
and  magnetic  tape  The  annual  s  .hscription  price  for  the  Federal 
Register  paper  ed  '  on  .s  $V5     r  >415  for  a  combined  Federal 
Register,  Fedet^i  Resisvr  Ind-'K  and  List  of  CFP  "•■"  "  ■"  s  a"''.^  -ed 
'LSAJ  subscript: m   '-e  nr.rn  '"irhe  edition  of  t;.«*  federal  R.>^i«ler 
including  the  Fei'.era;  Reg.stT  Index  and  LSA  is  $353;  and  magnetic 
tape  IS  S3 7  50C  Six  n    n'h  suoscriptions  are  available  for  one-half 
'.'le  annual  i^t«  Tho    rarge  for  individual  copies  in  paper  form  is 
S4  50  for  eacn  iss-e     :  S4  50  for  each  group  of  pages  as  actually 
»H  ';  issue  In  microfiche  form;  or  $175.00  per 

:  :■  «s  :':< '  ide  regular  domestic  postage  and 
na     ust(  riers  please  add  25%  for  foreign 

►>t  t    r  rrif  '^.ev  order,  made  payable  to  the 

., Lx-un-iens  nr  charge  to  your  GPO  Deposit 
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applicability  and  legal  effect,  most  of  which 
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Feaeral  ETployees  Mea'fh  Bere^'ts 
Program;  Linifatio-i  o"  ir^^jtipni 
Hospital  C'w>'-;c-s  0-3  FEHB  P':"-?:^" 
pByf-^ents 

AjENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  nile. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  that  implement  section 
7002(f)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  The  law  sets 
a  limit  on  the  charges  and  Federal 
Employees  Health  Benefits  Program 
(FEHBP)  benefit  payments  for  certain 
inpatient  hospital  services  received  by  a 
retired  enrolled  individual.  These 
regulations  finalize  interim  regulations 
that  defined  a  retired  enrolled 
individual  and  set  forth  the 
circumstances  under  which  the  limit  on 
charges  and  FEHBP  benefit  payments 
take  effect. 

EFHECT'E  DA-^E:  July20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
.^  ;  hv  L  P'.ock.  (202)  606-0191. 
Si^pPLtMEN-^Anv  INFORMATION:  On  March 
27,  1992,  0PM  issued  interim 
regulations  in  the  Federal  Register  (57 
FR  10609)  that  amended  part  890  to 
implement  section  7002(f)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  of  1990),  Public  Law  101- 
508,  which  was  enacted  on  November  5, 
1990.  Section  7002(f)  of  OBRA  of  1990 
amended  the  FEHBP  law  at  5  U.S.C. 
8904(b)  to  limit  the  charges  and  FEHBP 
benefit  payments  for  certain  inpatient 
hospital  services  received  by  retired 
enrolled  individuals. 

OPM  received  six  written  comments, 
including  one  from  an  FEHBP  fee-for- 


service  plan,  one  from  the  underwriter 
for  several  FEHBP  fee-for-service  plans, 
two  from  individual  medir.al 
institutions,  and  two  from  associations 
representing  medical  institutions. 

Three  of  the  commenters  discussed 
the  determination  of  the  FEHBP 
payment  amount.  Under  the  interim 
regulation,  the  FEHBP  plan  pays  the 
lowest  of  the  diagnostic  related  group 
(DRG)  equivalent  amount,  (the  DRG 
equivalent  amount  is  the  amount,  using 
information  and  instructions  provided 
by  the  Department  of  Health  and  Human 
Services  (HHS)  and  guidelines  supplied 
by  OPM,  calculated  by  FEHBP  plans  to 
be  equivalent  to  the  amount  paid  by 
Medicare  for  inpatient  hospital  services 
under  its  prospective  payment  system 
(PPS)),  the  amount  payable  under  the 
specific  FEHBP  plan's  benefit  structure, 
or  the  actual  billed  charges.  Two  of  the 
rom.menters  pointed  out  that  under  the 
Medicare  Program  the  DRG  amount  is 
paid  regardless  of  whether  the  actual 
charges  are  higher  or  lower  than  the 
DRG  amount.  The  other  commenter 
urged  the  elimination  of  the  reference  to 
actual  billed  charges  because  the  FEHBP 
plan's  payment  arrangement  may 
already  incorporate  an  actual  billed 
charges  limitation. 

After  the  first  comment  period  closed, 
OPM  met  informally  with  various 
interested  parties  and  discussed  some 
aspects  of  the  interim  regulation. 
Included  in  the  discussion  was  the 
option  of  requiring  FEHBP  plans  always 
to  pay  the  DRG  equivalent  amount.  On 
January  15,  1993,  OPM  issued  a  15-day 
extension  of  the  comment  period  on  the 
interim  regulations  (58  FR  4569).  The 
extension  of  the  comment  period 
specifically  mentioned  the  option  of 
requiring  FEHBP  plans  always  to  pay 
the  DRG  equivalent  amount.  During  the 
extension  of  the  comment  period  OPM 
received  five  wTitten  comments, 
including  two  from  FEHBP  fee-for- 
service  plans,  two  from  associations 
representing  medical  institutions,  and 
one  from  a  Federal  employee.  All  of  the 
five  commenters  supported  a  change  in 
the  regulations  requiring  FEHBP  plans 
to  always  pay  the  DRG  equivalent 
amount. 

Based  on  our  experience 
implementing  the  limitation  on 
inpatient  hospital  charges  and  FEHBP 
payments  during  1992,  and  the 
comments  received  during  the 
regulatory  process,  OPM  has  decided  to 


amend  the  interim  regulations.  These 
final  regulations  amend  §  890.904  to 
require  the  FEHBP  plans  always  to  base 
their  payment  on  the  DRG  equivalent 
amount,  instead  of  the  lowest  of  the 
DRG  equivalent  amount,  the  amount 
payable  under  the  specific  FEHBP 
plan's  benefit  structure,  or  the  actual 
billed  charges.  Section  890.904  is 
amended  to  also  clarify  that  the  DRG 
equivalent  amounts  calculated  by  the 
FEHBP  plans  are  not  reduced  by  any 
Medicare  deductible,  coinsurance  or 
lifetime  limits,  and  that  retired  enrolled  . 
individuals  covered  by  the  limitation 
are  responsible  for  paying  any 
applicable  FEHBP  deductible, 
coinsurance,  or  copayments  on  benefit 
payments  made  under  this  subpart. 

Continuing  with  the  comments   * 
received  during  the  first  comment 
period,  four  of  the  commenters 
discussed  the  calculation  by  the  FEHBP 
plans  of  the  DRG  equivalent  amount. 
The  commenters  are  concerned  about 
whether  the  FEHBP  plans  calculate  the 
DRG  equivalent  amount  correctly  and 
are  specifically  interested  in  how  the 
plans  make  adjustments  in  the  DRG 
equivalent  amount  for  factors  such  as 
indirect  medical  education,  organ 
acquisition  and  capital  costs. 

It  is  the  intention  of  OPM  and  the 
FEHBP  plans  to  calculate  the  DRG 
equivalent  amount  as  closely  as  possible 
to  the  amount  that  would  be  calculated 
under  the  Medicare  Program,  and  we 
have  been  working  with  the  Health  Care 
Financing  Administration  (HCFA) 
which  administers  the  Medicare 
program  to  achieve  this  result.  The 
FEHBP  plans  calculate  the  DRG 
equivalent  payment  amount  by 
following  instructions  provided  by 
HCFA  in  using  the  Medicare  Grouper, 
Code  Editor  and  Pricer  software  in 
combination  with  the  provider  specific 
data  supplied  by  HCFA.  It  is  OPM's 
understanding  tiiat  this  method  of 
calculating  the  DRG  equivalent  amount 
accounts  for  all  of  the  possible 
adjustments  to  the  DRG  amount  with 
the  exception  of  "pass-thru" 
adjustments.  For  the  beginning  of  the 
1992  coverage  year,  capital  cost  data 
was  not  available  to  the  FEHBP  plans. 
The  FEHBP  plans  were  advised  to  use 
"pass-thru"  information  multiplied  by 
the  length  of  stay  to  determine  an 
equivalent  capital  cost  adjustment 
amount.  Capital  cost  information  should 
be  available  to  the  FEHBP  plans  for  the 
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199:}  coverage  year.  HCFA  s  provider- 
specific  pass-thru  data  are  likewise  used 
for  the  payment  of  direct  medical 
education  and  organ  acquisition 
expenses. 

Two  commenters  discussed  the 
section  of  the  regulation  that  states  that 
neither  OFM  r.or  tic  FEUBP  plans  will 
perform  end-of-year  settlements  with,  or 
make  retroactive  adjustments  as  a  result 
of,  retroactive  changes  in  the  Medicare 
payment  calculation  information  to 
hospital  pro^  i  itrs  vsho  have  received 
benefit  payments  under  these 
regulations. 

One  commenter  had  three  questions 
on  this  issue.  The  first  was  whether  the 
prohibition  on  end-of-year  settlements 
is  a  transition  rule  relating  to  the 
January  1. 1992.  effective  date  of  the 
limitation  on  charges  and  payments. 
The  answer  is  that  the  prohibition  on 
end-of-year  settlements  is  not  a 
transition  rule.  The  second  question  was 
if  the  rule  is  not  transitor}'  does  it 
prohib#  carriers  from  making  end-of- 
year  settlements  with  hospitals  for 
reasons  other  than  retroactive  changes 
in  the  Medicare  payment  calculation. 
The  answer  is  that  the  rule  does  not 
prohibit  carriers  from  making  end-of- 
year  settlements  for  reasons  other  than 
retroactive  changes  in  the  payment 
calculation,  but  we  are  not  aware  of  any 
other  reason  under  these  regulations 
that  would  require  end-of-year 
settlements.  The  third  question  was 
whether  the  prohibition  on  year-end 
settlements  apply  even  if  the 
settlements  would  result  in  a  refund  to 
the  FEHBP  plan.  The  answer  is  that  the 
prohibition  on  year-end  settlements 
apply  even  if  the  settlements  would 
result  in  a  refund  to  the  FEHBP  plan. 

Another  commenter  expressed  the 
belief  that  the  law  compels  0PM  and 
the  FEHBP  plans  to  recognize  changes 
in  DRG  payment  rates,  including  those 
made  retroactively  by  Congress  or 
HCFA.  It  is  the  clear  intention  of  0PM 
and  the  FEHBP  plans  to  pay  a  DRG 
equivalent  amount  that  is  as  close  as 
possible  to  the  Medicare  payment  the 
provider  would  receive  for  the  services 
rendered.  This  means  that  the  FEHBP 
plans  would  attempt  to  pay  a  revised 
DRG  equivalent  amount  on  those  very 
rare  occasions  when  legislation 
retroactively  changes  the  Medicare 
payment  calculation  information,  to  the 
extent  that  it  is  administratively 
feasible.  The  FEHBP  plans  receive  the 
most  current  provider-specific 
information  available  from  HCFA.  As 
stated  in  §890. 907  of  the  regulations, 
the  hospital  provider  information  is 
currently  being  updated  on  an  annual 
basis  However.  0PM  and  HCFA  are 


working  toward  increasing  the  updating 
cycle  to  a  quarterly  basis. 

Two  commenters  stated  that  these 
regulations  should  establish  a 
mechanism  for  a  hospital  provider  to 
appeal  a  payment  made  by  an  FEHBP 
plan  if  the  hospital  believes  that  there 
has  been  an  error  in  the  determination 
of  the  DRG  equivalent  payment  rate. 
The  language  in  OBRA  of  1990  which 
enacted  those  limits  on  inpatient 
hospital  charges  and  payments  did  not 
provide  for  the  establishment  of  an 
appeal  mechanism.  However.  FEHBP 
plans  have  a  clear  obligation  to  work 
with  hospital  providers  to  determine  the 
correct  amounts  and  to  make  the 
necessary  adjustments. 

One  commenter  recommended  that, 
given  the  administrative  complexity  of 
the  DRG  payment  system,  OPM  should 
adopt  HCFA's  rules  regarding  the 
correction  of  billing  and  payment  errors 
and  the  misspecification  of  DRG's.  As  in 
the  case  of  an  appeal  mechanism,  the 
OBRA  of  1990  legislation  did  not 
provide  for  OPM  to  adopt  HCFA's  rules 
However.  FEHBP  plans  nave  the  clear 
obligation  to  work  with  hospital 
providers  to  ensure  that  the  correction 
of  errors  in  billing  and  payment  and  the 
misspecification  of  DRG's  are  handled 
in  the  same  fashion  as  disagreements. 
The  plans  and  hospital  providers  must 
work  together  to  correct  errors. 

One  commenter  recommended  that 
OPM  make  available  its  estimate  on  the 
number  and  characteristics  of  the 
FEHBP  patient  population  covered  by 
this  regulation,  and  the  impact  of  this 
regulation  on  hospitals.  We  estim.ate 
that  there  are  305,000  individuals  who 
meet  the  definition  of  retired  enrolled 
individual  and  to  whom  the  limits  on 
inpatient  hospital  charges  and  payments 
apply.  However  we  have  no  estimates 
on  the  characteristics  of  these 
individuals  or  how  the  implementation 
of  the  limits  will  impact  on  hospitals. 

One  commenter  felt  that  OPNl  should 
provide  guidance  on  identifying  affected 
enrollees  to  carriers,  should  provide 
technical  assistance  to  carriers  and 
hospitals  for  tracking  and  billing  for 
services  provided  to  affected  enrollees, 
and  should  adopt  a  consistent  data  set 
and  reporting  and  review  requirements 
for  billing  across  FEHBP  plans.  OPM  is 
aware  of  the  importance  of  giving  the 
FEHBP  plans  accurate  information  on 
how  to  implement  this  regulation.  We 
have  provided  to  the  FEHBP  plans 
guidance  on  identif>'ing  affected 
enrollees  and  technical  assistance  for 
tracking  and  billing  for  services 
provided  to  affected  enroli«Ps,  and  have 
adopted  a  consistent  data  ^"t  ar-  i 
reporting  and  review  requirements  for 
billing  across  FEHBP  plans. 


One  commenter  suggested  that  to 
avoid  potential  misunderstandings 
among  hospitals.  FEHBP  plans,  OPM. 
the  Medicare  program  and  FEHBP 
enrollees.  OPM  should  e.stablish  an 
office  and  process  to  manage  requests 
for  clarifications  or  misunderstandings 
that  may  arise  about  the  program  and 
the  limits  on  inpatient  hospital  charges 
and  FEHBP  payments.  Long  before 
OBRA  of  1990  was  enacted.  OPM  had 
established  offices  to  administer  the 
FEHBP  These  offices  have  been 
managing  the  requests  for  clarifications 
that  have  arisen  over  the  limits  specified 
by  OBRA  of  1990. 

One  commenter  thought  it  would  be 
worthwhile  if  the  FEHBP  plans  or  OPM 
notify  enrollees  of  the  limits  on 
inpatient  hospital  charges  and  FEHBP 
payments  specified  by  OBRA  of  1990  so 
that  enrollees  are  aware  of  what  the 
limits  may  mean  for  them.  OPM 
recognized  the  importance  of  alerting 
enrollees  to  the  possible  impact  of  these 
limitations  and  took  positive  steps  to 
inform  enrollees.  First,  the  1991  Open 
Season  Information  and  Instructions  for 
Annuitants  included  an  explanation  of 
the  limits  that  was  prominently  placed 
under  the  caption  "Attention  All 
Enrollees".  Second,  an  explanation  of 
the  limits  was  included  in  all  of  the 
1992  brochures  of  the  FEHBP's  fee-for- 
service  plans. 

One  commenter  stated  that  the  extent 
to  which  the  revised  payment 
methodology  changes  FEHBP  enroUee 
cost-sharing  should  be  .spelled  out.  As 
an  example,  the  commenter  asks  if  the 
computation  of  coinsurance  changes  to 
20  percent  of  the  DRG  equivalent 
amount  for  a  plan  whose  coinsurance  is 
currently  set  at  20  percent  of  charges. 
The  answer  is  yes,  the  coinsurance 
remains  at  20  percent,  but  instead  of 
being  applied  to  the  hospital  charges  the 
coinsurance  will  be  applied  to  the  DRG 
equivalent  amount.  The  fact  that 
coinsurance  will  be  applied  to  the  DRG 
equivalent  amount  will  be  explained  in 
the  FEHBP  brochure  of  the  fee-for- 
service  plans,  beginning  in  1994. 

One  commenter.  an  underwriter  of 
several  FEHBP  plans,  staled  that  they 
have  been  processing  30  claims  per 
week  which  require  the  calculation  of 
the  DRG  equivalent  amount.  The 
commenter  explained  that  these  claims 
are  requiring  more  work  to  process  than 
ether  claims  For  example,  50  percent  of 
the  bills  require  phone  calls  or  letters 
requesting  diagnosis  and  procedures 
codes,  and  this  exira  work  is  having  an 
adverse  impact  on  the  FEHBP  plans' 
claims  processing  costs. 

OPM  understands  that  processing 
these  claims,  because  of  the  need  to 
calculate  the  DRG  equivalent  amount. 
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may  require  more  work  than  the  average 
FEHBP  claim.  We  also  beheve  that  sinct; 
the  processing  of  these  claims  started 
only  in  January'  of  1992  there  is  a 
learning  curve  involved  and  in  time  the 
plans  and  hospitals  will  become  more 
f^ffiriPDt  in  prnrp^'^ing  these  claims. 

WaivfT  of  the  sn-iiiiy  Delay  in  Effective 

Datp  of  F'ina!  RpsuldtKin 

Pursuant  to  5  U.S.C.  553(d)(3).  I  find 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  effective 
immediately  because  the  limitation  of 
inpatient  hospital  charges  and  FEHBP 
payments  enacted  by  Public  Law  101- 
508  addressed  in  this  regulation  was 
effective  beginning  on  January  1, 1992, 
and  equity  and  fairness  for  hospitals 
and  administrative  simplicity  for 
FEHBP  plans  are  advanced  by  the 
amendment  in  this  regulation. 

h.O.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect  the  health 
care  coverage  of  Federal  annuitants  and 
former  spouses. 

I  ist  of  Subjects  m  5  CFR  Part  890 

Administrative  prartice  and' 
f)'or.edure,  Government  employees, 
Health  facilities.  Health  insurance, 

Hfal'h  prnft-s^^ions,  Hostages,  Reporting 
and  recorciKHep.ng  requirements. 
Retirement. 

'S  Office  of  Personnel  Management. 
Patricia  VV.  Lattimore, 

Acting  Deputy  Director. 

Accordingly.  0PM  is  adopting  its 
interim  regulations  amending  5  CFR 
part  890  published  on  March  27,  1992, 
(57  FR  10609)  as  final  rules  with  the 
following  rJiange: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  §890.803  also 
issued  under  50  U.S.C.  403p.  22  U.S.C  4069c 
and  4069C-1;  subpart  L  also  issued  under 
sec.  599Cof  Pub.  L.  101-513, 104  Stat.  2064 

2.  Section  890.904  is  revised  to  read 
as  follows: 

§  890.904     Determnatio''  of  FEHB  benefit 
payment. 

The  FEHB  plan's  benefit  payment 
under  this  subpart  is  the  amount 


calculated  by  the  FEHB  plan,  using 
information  and  instructions  provided 
by  the  Department  of  Health  and  Human 
Services  (HHS)  and  guidelines  specified 
by  0PM.  as  equivalent  to  the  Medicare 
Part  A  payment  under  the  DRG-based 
PPS  (this  is,  the  amount  payable  before 
the  Medicare  deductible,  coinsurance 
and  lifetime  limits  are  applies),  reduced 
by  any  FEHB  plan  deductible, 
coisurance.  copayment,  or  preadmission 
certification  penalty  that  is  the 
responsibility  of  the  retired  enrolled 
individual. 

[FR  Doc.  93-17121  Filed  7-19-93;  8:45  am) 
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D  E  r  A  n  ^'  M  E  '■.  T  0  F  A  G  R .  C  u .. "''  U  R  E 

Co"T>^od  •■/  C'-edit  Corporation 

7  CFP  Pal  -4:1 
R!N  056C--AD'2 

1993-95  Wheat  and  Fcea  Grain 
Marketing  Loan  Pro-,  ^s^ons 

AGENCY:  Commodity  Credit  Corporation, 

USDA 

action;  Final  rule. 

SUMMARY:  On  March  4, 1993,  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
marketing  loan  provisions  for  the  1993 
through  1995  crops  of  wheat  and  feed 
grains.  The  Omnibus  Budget 
Reconciliation  Act  of  1990  required 
implementation  of  marketing  loan 
provisions  for  the  1993  through  1995 
crops  of  wheat  and  feed  grains  in 
accordance  with  the  Agricultural  Act  of 
1949  (the  1949  Act),  as  amended, 
because  the  U.S.  did  not  enter  into  an 
agricultural  agreement  in  the  Uruguay 
Round  of  the  multilateral  trade 
negotiations  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
by  June  30, 1992.  This  final  rule  amends 
the  regulations  to  set  forth  the  marketing 
loan  provisions  for  the  1993  through 
1995  crops  of  wheat  and  feed  grains. 
These  regulations  will  allow  the  U.S. 
wheat  and  feed  grains  to  remain  globally 
competitive  by  enabling  producers  to 
repay  nonrecourse  commodity  loans 
when  prices  fall  below  the  price  support 
rate 

EFfECTtvE  DA-E    July  19.  1993. 
FOR  FURTHER  iNFORMATlON  CONTACT: 
Philip  W.  Sronce.  Director,  Grains 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  P.O.  Box  2415, 
room  3742-S,  Washington.  DC  20013- 
2415  or  call  202-720-4418. 


SUPPl  EME'.-TiRv  IMFORMAftOS: 

Fm-'-  ..'.;.•  >)ThT  12291  and 

;  i;. a, ;:;.;, t.i,  Regulation  1512-1 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  designated  as  "nonmajor." 
It  has  been  determined  that  this  final 
rule  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  Government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  efi'ects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abiUty 
of  U.S. -based  enterprises  to  compete  in 
domestic  or  export  markets. 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  and  the  impact  of 
the  implementation  of  each  option  is 
available  on  request  from  Craig  Jagger, 
Agricultural  Economist,  Grains  Analysis 
Division,  ASCS,  USDA,  P.O.  Box  2415, 
room  3740-S,  Washington,  DC  20013- 
2415  or  call  202-720-4418. 

Fed«Tdl  AsMsilaiK.e  i'rojjrrttris 

The  titles  and  niunbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  appUes  are  as  follows: 


TrtJe 

Number 

Ck>mmodity  loans  and  purchases  . 

Feed  grain  production  statjiliza- 

tion  

10.051 
10.055 

Wheat  production  stabilization  

10.058 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 

Environmental  Assessment  or  Impact 
Statement 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
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r  1  '.he  quality  of  the  human 
-_-r.v;ronment.  Therefore,  neither  an 
Einvironrr.enta!  Assessrr-.erit  nor  an 
Fnv.rnnmen'Bl  Imparl  Statement  is 

Executive  Order  12372 

This  program  activity  is  i.Jt  subiect  to 
the  provisions  of  Executive  OriiHr 
1Z372,  which  requires 
::'."er^overnmental  consultation  with 
State  and  local  officials.  See  the  Notice 
.-v^.atf'd  !  J  7  CFR  part  3015.  subpart  V, 
rubiished  a"  48  FR  2'^\\'>  if -r-"  24. 

Vifl  ■] 

Paperwork  Reduction  \c\ 

Tht'  information  collection 
r^qui.-ements  contained  in  these 
n^=.;uIat!ons  have  been  approved  by  the 

O.-fice  of  Maria(5ement  and  Bi.dtt-t 


'ON'Bl 


Idr  tile  provisions  o 


u.s.c. 


..'".ip'er  35  and  have  been  -  >>  ,s"  -"i  0MB 
sl'j'^CM3087  m  accordar.ne  w^.h  t.hf> 
Paperworit  Reduction  .\ct  of  19*^0  144 
U  S  C.  3507)  The  final  n.ile  dcHrs  not 


se  or  impose  anv  new 


lation 


collection  or  recordkeeping 
requirements  from  those  approv  ed  by 
OMB. 

Puhlii  C^ommpRts 

This  final  rule  amends  7  CFR  part 
1421  to  set  forth  the  detenninations  for 
implementing  marketing  loan 
provisions  for  the  1993  through  199  J 
crops  of  wheat  and  feed  grains  Gtjneral 
descriptions  of  the  statutory  basis  for 
the  determinations  in  this  final  rule 
were  set  forth  at  58  FR  12338  (March  4, 
1993). 

The  pubUc  was  asked  to  comment  on: 
(1)  Whether  marketing  loan  repayment 
rates  should  be  established  at  the 
alternative  repayment  rate  (ARR)  when 
the  world  market  price,  adjusted  to  U.S. 
quality  and  location  (i.e.,  the  adjusted 
world  price  (A\VP))  is  less  than  the  loan 
level,  or  by  some  other  metljod;  (2) 
whether  the  AVVP's  for  wheat  and  feed 
grains  should  be  established  on  a  daily 
basis  for  each  county  based  upon  the 
previous  day's  market  prices  at 
appropriate  U.S.  terminal  markets,  as 


determined  by  CCC,  adjusted  to  r-fiect 
quality  and  location  (i  e..  the  sa.me 
levels  at  which  generic  certificate'?  tan 
currently  be  exchanged  for  whe.it  and 
feed  grains  commonly  referred  to  as 
"posted  county  prices"  or  (PCPs!].  or  b, 
some  other  method,  and  t3j  whether  or 
not  to  allow  producers  who  are  eligible 
to  receive  a  nonrecourse  loan  or 
purchase  agree.ment  be  permitted  to 
forgo  obtaining  the  loan  or  purchase 
agreem.ent  in  return  for  loan  deficiency 
payments  (LDPsl 

A  total  of  15  respondents  commented 
on  the  proposed  rule  for  1993-95  wheat 
and  feed  grain  marketing  loan 
provisions.  Comments  were  re(  eived 
from  7  producers  or  producer  groups,  3 
grain  industry  organizations,  a  state  and 
a  county  .\gricultural  Stabilization  and 
Conser\ation  f.\SC)  com.mittee,  1  state 
Department  of  Agriculture,  and  2  mral 
advocacy  groups 

The  following  is  a  summary  of  the 
comments  received  hv  type  of 
respondent. 


TaB^E  1  — SuVMA.Sr  O-  COMMENTS  ON  MARKETING  LOAN  POOViSlGNS.  3''  T'^E  Or  RESPONDENT 


■r  /!)«  ,~>t  respo'vJent 


7  ProGuce.'s  Of  p^oducar  organizations 
3  Grain  rrtercna'KJiSjng  f;"-vs  or  assoc  . 

2  ASC  ccM^mtttses  

2  Fa.'m  advocacy  groups  

1  State  Department  of  AgncutT'jro  


Lse  POP'S 


Yes 


No 


NO 


Use  lOPs 


Yes 


NO  denotes  no  comnert  was  made  of  comments  were  not  germane  to  the  issues  tof  wWch  com-nar's  were  requested 
'  Requested  t^at  t^e  '^a.-KBir^g  k-s":  repayment  rata  be  sat  £  70  percent  o'  t^  basic  'oa"  rate 


No     I     NC 


Marketing  Loan  Repayment  R<ite 

In  accordance  with  section 
lC7B(dK4)(C),  in  the  case  of  wheat,  and 
>>>rtion  105B(a)(4)(C).  in  the  case  of  feed 
i;rains.  of  the  194Q  \cX.  it  is  determined 
that  when  tne  A  >VP  is  less  than  the  loan 
level,  a  proaurer  m..iv  re::  n  a 
nonrecourse  loan  at  t!.e  .-^RK.  For  the 
purposes  of  this  rule,  the  ARR  equals 
the  AWP.  and  the  loan  level  determined 
for  a  crop  equals  the  loan  level  and 
charges,  plus  interest. 

AWP  s 

In  accordance  with  section 
l07B(a)(4)(C),  in  the  case  of  wheat,  and 
section  l05B(a)(4)(C),  inthecaseof  feed 
grains,  of  the  1949  Act,  it  is  also 
determined  that  A\VP's  for  wheat  and 
feed  grains  be  established  on  a  daily 
basis  for  each  county  based  upon  the 
previous  day's  market  prices  at 
appropriate  US  terminal  markets,  as 
determined  bv  CCC,  adjusted  to  reflect 
quality  and  location.  Thus,  the 
maritMting  loan  r^pavment  rates  for  the 


wheat  and  feed  grain  marketing  loan 
provisions  of  the  1949  Act  would  be  set 
at  the  same  levels  at  which  generic 
certificates  can  currently  be  exr  hanged 
for  wheat  and  feed  grains  (i.e    PCP  s) 

The  CCC  has  determined  that  this 
approach  would  (1)  minimize  potential 
loan  forfeitures,  (2)  minimize  the 
accumulation  of  wheat  and  feed  grain 
stocks.  (3)  minimize  the  cost  incurred 
by  the  Federal  Government  in  storing 
wheat  and  feed  grains,  and  (4)  allow 
wheat  and  feed  grains  produced  in  the 
U.S.  to  be  marketed  freely  and 
competitively,  both  domestically  and 
internationally. 

Loan  Deficiency  Paym^'tiis 

In  accordance  with  sections  107B(b) 
and  105B(b)  of  the  1949  Act,  it  is 
proposed  that  producers  who  are 
eligible  to  receive  a  nonrecoiirse  loan  or 
purchase  agreement  be  permitted  to 
forgo  obtaining  the  loan  or  purchase 
agreement  in  return  for  loan  deficiency 
payments. 


list  of  Subjects  in  7  CFR  Part  1421 

G'-:;;;s,  Loan  program.s,  agr!i:ulture, 
0;:-.>'Hd>.  Peanuts,  Price  support 
pro^'am.s,  Reporting  and  recordkeeping 
rwQ',.:r 
VVarer 


Its,  Sovbeans,  Surety  bonds. 


'.ises. 

Accordingly,  7  CFR  part  1421  is 

amended  as  follows; 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  Cir  K 
part  1421  continues  to  read  as  follows; 

.\uthority:  7  use.  1421.  1423,1425, 
14-41Z,  1444f-l.  1445b-3d.  1444C-3.  1445e. 
and  1446fi  15  US  C.  714b  and  714c. 

2.  In  §  1421  1.  paragraph  (c)(1)  is 
revised  to  read  as  follows; 

§1421.1     Applicability 

*  *  *  •  • 

Icki)  f*rice  support  loans,  purchase 
agreements,  and  loan  deficiency 
payments  shall  be  available  as  provided 
in  this  part  with  regard  to  barley,  r-nm. 
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grain  sorghum,  oats,  r>'e,  and  wheat 
produced  in  the  U.S. 


3.  In  §  1421.20,  paragraph  (b)  is 

revisfid  to  read  as  fnllnw«:- 

§  142'!  20     Re'ease  o*  *^e  cc'^'--^o::::ty 
pltdged  as  collateral  *o'  a  ■  -:8" 
«         *         *         *         • 

(b)  CCC  may  allow  a  producer  to 
establish  a  loan  repayment  rate 
determined  in  accordance  with 
§  1421.25  (a)(l)(ii),  (b)(2),  or  (d)(2)  on 
Form  CCC-681-1.  Authorization  for 
Delivery  of  Loan  Collateral  for  Sale, 
provided  the  producer  complies  with  all 
terms  and  conditions  set  forth  on  Form 
CCC-681-1.  If  a  producer  fails  to  repay 
a  loan  within  the  time  period  prescribed 
by  CCC  in  accordance  with  the  terms 
and  conditions  of  Form  CCC-681-1  and 
the  commodity  pledged  as  collateral  for 
such  loan  has  been  delivered  to  a  buyer 
in  accordance  with  Form  CCC-681-1, 
such  producer  may  not  repay  the  loan 
at  the  level  that  is  less  than  Uie  loan 
level  determined  in  accordance  with 
5  1421.25  (a)(l)(ii),  (b)(2),  or  (d)(2). 
•        •        •        •        • 

4.  In  §1421.25: 

A.  Paragraph  (d)  is  redesignated  as 
paragraph  (f),  and  revised, 

B.  Paragraph  (e)  is  removed,  ar:  j 

C  New  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§1421.25     Market  price  rspayments. 

«         •         •         «  # 

M)  F(  r  1993  through  1995  crops  of 
barley,  corn,  grain  sorghum,  oats.  r>'e, 
and  wheat,  a  producer  may  repay  a 
nonrecourse  loan  at  a  level  that  is  the 
lesser  of 

(1)  The  loan  level  and  ciiarges,  plus 
interest  determined  for  such  crop  or 

(2)  The  alternative  repayment  rate 
(ARR)  for  barley,  com.  gram  sorghum, 
oats,  n,'e,  and  wheat. 

(e)  The  ARR  for  barley,  com,  grain 
sorghum,  oats,  rye,  and  wheat  will  be 
established  individually  on  a  daily  basis 
in  each  county  based  upon  the  previous 
day's  market  prices  at  appropriate  U.S. 
terminal  markets,  as  determined  by 
CCC.  adjusted  to  reflect  quality  and 
location 

(f)  To  the  extent  practicable,  CCC 
shall  determine  and  annoxmce  the 
repayment  levels  for  each  crop  of  a 
commodity  as  follows: 

(1)  On  a  weekly  basis  for  rice  and 
oilseeds,  except  soybeans,  and 

(2)  On  a  daily  basis  for  barlev,  c  orr. 
grain  sorghum,  oats,  rye  "itnli^an^;,  and 
wheat. 


Signed  on  July  11, 1993  at  Washington,  DC. 
Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

|FR  Doc.  93-17117  Filed  7-19-93;  8:45  am) 
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NUCLEAR  REGuLATOf'Y 
COMMISSION 

10  C'"R  Prir.9 
9\H  r.  :/j   h.E79 

Djpiication  Fees 

age.ncy:  Nuclear  Regulatory 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  by  revising  the  charges  for 
copying  records  publicly  available  at  the 
NRC  Public  Document  Room  in 
Washington,  DC.  The  amendment  is 
necessary  to  reflect  the  change  in 
copying  charges  resulting  from  the 
Commission's  award  of  a  new  contract 
for  the  copying  of  records. 
EFfECTtVE  DATE:  July  20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Snulh,  Public  Document 
Room  Branch,  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  202- 
634-3366. 

SUPPLEMENTARY  INFORMATtCN:  The  NRC 
maintains  a  FuL-ii:  DoLu:rit-nt  Room 
(PDR)  at  2120  L  Street  NW.  (Lower 
Level),  Washington,  DC.  The  PDR 
contains  an  extensive  collection  of 
publicly  available  technical  and 
administrative  records  that  the  NRC 
receives  or  generates.  Requests  by  the 
public  for  the  duplication  of  records  at 
the  PDR  have  traditionally  been 
accommodated  by  a  dupHcating  service 
contractor  selected  by  the  NRC.  The 
schedule  of  duplication  charges  to  the 
public  established  in  the  duplicating 
service  contract  is  set  forth  in  10  CFTR 
9.35  of  the  Commission's  regulations. 
The  NRC  has  recently  awarded  a  new 
duplicating  service  contract.  The 
revised  fee  schedule  reflects  the  changes 
in  copying  charges  to  the  public  that 
have  resulted  from  the  awarding  of  the 
new  contract  for  the  duplication  of 
records  at  the  PDR. 

Because  this  is  an  amendment  dealing 
with  agency  practice  and  procediue,  the 
notice  provisions  of  the  Administrative 
Procedure  Act  do  not  apply  piu^uant  to 
5  use.  553(b)(A).  In  addition,  the  PDR 
users  were  notified  on  July  2, 1993,  that 
the  new  contract  was  being  awarded 
and  that  the  new  prices  would  go  into 


effect  on  July  13,  1993.  The  amendment 
is  effective  upon  publication  in  the 
Federal  Register.  Good  cause  exists  to 
dispense  the  usual  30-day  delay  in  the 
effective  date  because  the  amendment  is 
of  a  minor  and  administrative  nature 
dealing  with  agency  procedures. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150- 
0043. 

Regulatory  Analysis 

The  Nuclear  Regulatory  Commission 
is  amending  its  regulations  governing 
the  rates  charged  for  copying  records  at 
the  NRC  Public  Document  Room  due  to 
the  signing  of  a  new  contract  for  the 
copying  of  records.  This  rule  has  no 
significant  impact  on  health,  safety  or 
the  environment.  There  is  no  substantial 
cost  to  licensees,  the  NRC  or  other 
Federal  agencies. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
Backfit  Rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule,  because  these  amendments  of 
regulations  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109  (a)(1). 

List  of  Subjects  in  10  CFR  Part  9 

Criminal  penalties,  Freedom  of 
Information,  Privacy,  Reporting  and 
recordkeeping  requirements.  Sunshine 
Act. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  9. 

PART  9- -...Pl iELtC  RECORDS 

1.  The  authority  citation  for  part  9 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161, 68  Stat,  948,  as 
amended  (42  U.S.C  2201):  Sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C  5841). 
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Subpart  A  also  issued  under  5  U.S.C.  552 
and  31  use  9701;  Pub.  L.  99-570.  Subpart 
B  also  issued  under  5  U  S.C.  552a.  Subpart 

C.  al«)  issued  u.idpr  5  L'  S.C  552b. 

2  In  §9  3S,  paragraphs  (a)(1)  and 
(a)(2)  are  ravised  to  read  as  follows: 

§9.35    Duplication  fee«. 

( i'f  l!  Charges  for  the  duplication  of 
re(  ords  made  available  under  §9.21  at 
the  NRC  Public  Document  Room  (PDR). 
2120  L  S"e*=t.  N\V.  (Lower  Level). 
Waskir.^ron.  DC  by  the  duplicating 
sprv!(:e  cor.'r-i: 'or  are  as  follows: 

1   r'a:>T  '  )  r,   uer  reproduction  is 
.Sn  !i )  {>'r  p  u;"    p  to  and  including 
R-  ;-14  .ncfies  Pages  11x17  inches  are 
S-)  2']  e>c:h.  Pages  larger  than  11x17 
;;.(  hes.  including  drawings,  are  $1.00 
'•ivh. 

Vote  Pages  greater  than  legal  size.  S'-^xl^ 
inches,  and  smaller  than  or  equal  to  11x17 
inches  shall  be  reduced  to  legal  size  and 
reproduced  for  $0  09  per  page,  unless  the 
order  specifically  requests  full  size 
reproduction. 

(ii)  Microfiche  to  paper  reproduction 
IS  SO  09  per  page.  Aperture  card 
blowbacks  are  S3. 00  each  (reduced  size) 
or  $5.00  (full  size). 

(iii)  Microfiche  or  aperture  card 
duplications  are  $0.75  each. 

(iv)  Rush  processing  is  offered  for 
standard  size  paper  to  paper 
reproduction  and  blowbacks.  excluding 
standing  order  documents  and  pages 
reproduced  from  bound  volumes.  The 
charge  is  $0.10  per  page. 

(v)  Facsimile  charges  are:  $0.30  per 

f»age — local  calls;  $0  50  per  page — U.S. 
ong  distance;  and  $1.50  per  page — 
foreign  long  distance.  Facsimile  orders 
are  limited  to  100  pages  per  order. 

(2)  Self-service  duplicating  machines 
are  available  at  the  PDR  for  the  use  of 
the  public.  Paper  to  paper  copy  is  $0.10 
per  page.  Microfiche  to  paper  is  $0.10 
per  page  on  the  reader  printers 
•        •        •        •        • 

Dated  at  Rockville.  Maryland  this  14th  day 
of)uly.  1993. 

For  the  Nuclear  Regulatory  Commission 
Samuel  ].  Chilk.  i 

Seavtary  of  the  Commission 
(FR  Doc.  93-17181  Filed  7-19-93;  8  45  am] 
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10  CFR  Parts  UO  and  171 

RIN  3150-AE49 
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FY  1991  and  1992  Fi-ai  Rule 
Implementing  the  U.S  Cou.-I  ot 
Appeals  Decision  and  Revision  of  Fe" 
Schedules;  100%  Fee  Recovery,  FY 
1993 

AGENCY:  Nuclear  Regulatory 
Commission. 


UMI 


ACTION:  Final  rule. 

SUMMARY;  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
The  amendments  are  necessary  to 
implement  Public  Law  101-508. 
enacted  November  5, 1990.  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1993  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF).  The  amount  to  be 
recovered  for  FY  1993  is  approximately 
$518.9  million. 

In  addition,  this  rule  implements  a 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  dated 
March  16, 1993.  that  remanded  to  the 
NRC  portions  of  the  FY  1991  annual  fee 
rule.  The  remanded  portions  pertain  to; 
(1)  The  NRC"s  decision  to  exempt  from 
annual  fees  nonprofit  educational 
institutions,  but  not  other  enterprises, 
on  the  ground  in  part  that  educational 
institutions  are  unable  to  pass  through 
the  costs  of  annual  fees  to  their 
customers;  and  (2)  the  Commission's 
decision  to  allocate  generic  costs 
associated  with  low-level  Waste  (LLVV) 
disposal  by  groups  of  licensees,  rather 
than  by  individual  licensee.  Because  the 
court's  decision  was  also  extended  to 
cover  the  NRC's  FY  1992  annual  fee  rule 
by  subsequent  court  order,  this  final 
rule  addresses  the  FY  1992  rule  as  well. 
In  this  final  rule,  the  NRC  has 
retroactive  to  FY  1991,  revoked  the 
exemption  from  annual  fees  for 
nonprofit  educational  institutions  and 
has  changed  its  method  of  allocating  the 
budgeted  cost  for  low-level  waste 
activities.  These  approaches  are 
consistent  with  the  court's  decision. 
EFFECTIVE  DATE:  August  19.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone  301-492-4301. 
SUPPL£MENTARY  INFORMATION: 

I  Background. 

II.  Responses  to  comments. 

III.  Final  action— changes  included  in  final 

rule. 

IV.  Section-by-seclion  analysis. 

V.  Environmental  impact;  Categorical 

exclusion. 

VI.  Paperwork  reduction  act  statement. 

VII.  Regulatory  analysis. 

VIII.  Regulatory  flexibility  analysis, 

IX.  Backfit  analysis. 

I.  Background 

Public  Law  101-508.  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  enacted  November  5, 1990. 
requires  that  the  NRC  recover 


approximately  100  perf:pp.t  of  its  budget 
authority  less  the  amount  appropriated 
from  the  Department  of  Knergv  (DOE) 
administered  N'WF.  for  FYs  IQOl 
throu^^h  1993  by  assessing  fees  tn  NRC 
applicants  and  licensees.  Public  l^w 
101-576,  the  Chief  Financial  Officers 
Act  of  1990  (CFG  Act),  enacted 
November  15,  1990,  requires  that  the 
NRC  perform  a  biermial  review  of  its 
fees  and  other  charges  imposed  by  the 
agency  and  revise  those  charges  to 
reflect  costs  incurred  in  providing  those 
services. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
at  10  CFR  part  170  under  the  authority 
of  the  Independent  Offices 
Appropriation  Act  (lOAA)  (31  U.S.C. 
9701),  recover  the  NRC's  costs  of 
providing  individually  identifiable 
services  to  specific  applicants  and 
licensees.  The  services  provided  by  the 
NRC  for  which  these  fees  are  assessed 
are  generally  for  the  review  of 
applications  for  the  issuance  of  new 
licenses  or  approvals,  amendments  to  cir 
renewal  of  licenses  or  approvals,  and 
inspections  of  licensed  activities. 
Second,  annual  fees,  established  at  10 
CFR  part  171  under  the  authority  of 
OBRA-90,  recover  generic  and  other 
regulatory  costs  not  recovered  through 
10  CFR  part  170  fees. 

Subsequent  to  enactment  of  OBRA- 
90,  the  NRC  published  three  final  fee 
rules  after  evaluation  of  public 
comments.  On  July  10, 1991  (56  FR 
31472],  the  NRC  published  a  final  rule 
in  the  Federal  Register  that  established 
the  part  170  professional  hourly  rate 
and  the  materials  licensing  and 
inspection  fees,  as  well  as  the  part  171 
annual  fees  to  be  assessed  to  recover 
approximately  100  percent  of  the  FY 
1991  budget.  In  addition  to  establishing 
the  FY  1991  fees,  the  final  rule 
established  the  underlying  basis  and 
method  for  determining  the  10  CFR  part 
170  hourly  rate  and  fees,  and  the  10  CFR 
part  171  annual  fees.  The  FY  1991  rule 
was  challenged  in  Federal  court  by 
several  parties;  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  rendered  its  decision  on  March 
16,  1993.  The  court  decision  was  also 
extended  to  cover  the  FY  1992  fee  rule 
by  court  order  dated  April  30.  1993.  The 
court  case  and  the  NRC's  response  to  the 
issues  remanded  by  the  court  are 
discussed  in  Section  II  of  this  final  rule. 
On  April  17, 1992  (57  FR  13625),  the 
NRC  published  in  the  Federal  Register 
two  limited  changes  to  10  CFR  parts  170 
and  171.  The  limited  changes  became 
effective  May  IB,  1992.  The  limited 
change  to  10  CFR  part  170  allowed  the 
NRC  to  bill  quarterly  for  those  license 
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fpt!h  that  were  previously  billed  every 
six  months. 

The  limited  change  to  10  CFR  part 
l"!  ediusted  the  maximum  annual  fse 
of  Si, 800  assessed  a  materials  licensee 
who  qualifies  as  a  small  entity  under  the 
NRC's  size  standards.  A  lower-t;«^  small 
entity  fee  of  S400  per  licensed  <  ,-.u-\:i  -\ 
was  established  for  smiall  buss:;*--  st^« 
and  non-profit  orpanizations  wiLti  gri.ss 
annual  receipts  of  less  than  $250,000 
and  small  governmental  jurisdictions 
with  a  population  of  less  than  20,000. 

On  July  23,  1992  (57  FR  32691),  the 
\'RC  published  a  final  rule  in  the 
Federal  Register  that  established  the 
licensing,  inspection,  and  annual  fees 
necessary  for  the  NRC  to  recover 
approximately  100  percent  of  its  budget 
authority  for  FY  1992,  The  basic 
methodology  used  in  the  FY  1992  final 
rule  was  unchanged  from  that  used  to 
calculate  the  10  CFR  part  170 
professional  hourly  rate,  the  specific 
materials  licensing  and  inspection  fees 
in  10  CFR  part  170,  and  the  10  CFR  part 
171  annual  fees  in  the  final  rule 
published  July  10. 1991  {56  FR  31472). 

Section  2903(c)  of  the  Energy  Policy 
Act  (enacted  in  October  1992)  requires 
the  NRC  to  undertake  a  broad  review  of 
its  annual  fee  policies  under  section 
6101(c)  of  OBRA-90,  solicit  public 
comment  on  the  need  for  policy 
changes,  and  recommend  changes  in 
existing  law  to  the  Congress  that  the 
NRC  finds  are  needed  to  prevent  the 
placement  of  an  unfair  burden  on 
certain  NRC  licensees.  To  comply  with 
the  Energy  Policy  Act  requirements,  the 
NRC  published  for  pubUc  ccrrment  a 
separate  notice  in  the  Federal  RegLster 
on  April  19,  1993  (58  FR  2 1 1 :  h    Tn.. 
90-day  public  comment  penoa  fur  t:..s 
notice  expires  on  July  19,  1993. 

On  April  23,  1993  '(,S8  FR  21662),  the 
NRC  published  the  proposed  rule  for  FY 
1993  establishing  the  licensing, 
inspection,  and  annual  fees  necessary 
for  the  NRC  to  recoyer  approximately 
100  percent  of  its  budget  authority  for 
FY  1993,  less  the  appropriation  received 
from  the  NWF,  The  basic  methodology 
used  in  the  proposed  rule  was 
unchanged  from  that  used  to  calculate 
the  10  CFR  part  170  professional  hourly 
rate,  the  specific  materials  licensing  and 
inspection  fees  in  10  CFR  part  170,  and 
the  10  CFR  part  171  annual  fees  set  forth 
m  tlie  final  rules  published  July  10. 
1991  (56  FR  31472)  and  July  23. 1992 
(57  FR  32691)  Because  of  the  need  to 
collect  annual  fees  for  FY  1993  prior  to 
October  1.  1993,  the  Commission  is 
promulgating  this  final  nile  before  it 
completes  the  user  fee  review  mandated 
by  the  Energy  Policv  Act,  Changes  in 
Commission  policy  resulting  from  that 
review  will  be  incorporated  in  fee 


schedules  promulgated  in  ^Jture  years. 
The  NRC  placed  a  copy  of  the 
workpapers  relating  to  the  proposed 
rule  m  its  Pubhc  Document  Room  at 
2120  L  Street,  N\V,,  Washington.  DC,  in 
the  lower  level  of  the  Gelman  building. 
Workpapers  relating  to  this  final  rule 
will  also  be  placed  in  the  Public 
Document  Room. 

11.  Responses  lo  C(!inrnr'iii«. 

The  NRC  received  more  than  500 
public  comments  on  the  proposed  rule. 
Although  the  comment  period  expired 
on  May  24. 1993.  the  NRC  reviewed  and 
evaluated  all  comments  received  prior 
to  June  25.  1993.  Copies  of  all  comment 
letters  received  are  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (lower  level), 
Washington,  DC. 

Many  of  the  comments  were  similar 
in  nature.  For  evaluation  purposes, 
these  comments  have  been  divided  into 
two  groups.  The  first  group  deals  with 
the  remand  issues  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  case  decided  on  March  16, 1993. 
The  second  group  deals  with  the 
remaining  comments  on  the  FY  1993 
proposed  rule.  The  comments  are  as 
follows: 

A.  Comments  Regarding  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  Remand  Decision— FY  J 991— FY 
1993  Fee  Schedules 

1.  Taking  Account  of  Licensees'  AbiUty 
To  Pass  Through  Fee  Costs  to  Customers 

Comment.  A  number  of  comments 
were  received  on  the  question  of  setting 
NRC  annual  fees  in  part  on  the  basis  of 
whether  the  licensee  can  passthrough 
the  costs  of  those  fees  to  its  customers. 
The  NRC  had  proposed  abandoning 
consideration  of  passthrough  capability, 
a  factor  it  previously  had  used  in  part 
to  justify  its  fee  exemption  for  certain 
nonprofit  educational  institutions,  on 
the  grounds  that  to  evaluate  each 
licensee's  passthrough  ability  was  an 
extremely  difficult  administrative  task 
that  required  expertise  and  information 
unavailable  to  the  agency. 

Many  commenters  supported  the 
NRC's  approach  of  not  setting  any 
license  fees  on  the  basis  of  passthrough. 
due  to  the  difficulties  inherent  in  its 
use.  One  stated  that  to  do  otherwise 
would  be  cumbersome  and  subjective, 
and  cause  fees  to  vary  in  resf>onse  to 
changing  market  conditions.  Another 
commenter  noted  that  if  passthrough 
were  used,  the  exempted  fees  would 
almost  certainly  be  paid  by  power 
reactors,  which  have  trouble  passing  on 
their  costs  due  to  fee  schedules 
established  by  public  utility 


commissions.  One  commenter  stated 
that  if  foreign  competition  created  a 
passthrough  problem.  Congress  and  not 
the  NRC  was  the  proper  forum  in  which 
to  seek  relief  for  passthrough 
considerations. 

Another  group  of  commenters 
disagreed  with  the  NRC's  suggested 
approach,  and  argued  that  passthrough 
should  be  considered  when  devising  a 
fee  schedule.  Many  domestic  uranium 
producers  told  the  NRC  that  their 
industry  cannot  passthrough  costs  to 
customers  due  to  foreign  competition, 
lower  demand  and  long-term  fixed  price 
contracts.  Another  commenter  suggested 
that  nuclear  medicine  departments 
should  be  eligible  for  exemption  from 
fees  due  to  passthrough  considerations. 
They  are  often  reimbursed  for  patient 
care  by  the  Health  Care  Financmg 
Administration,  which  does  not  take 
NRC  fees  into  account.  Commenters  also 
claimed  that,  contrary  to  the  NRC's 
stated  position,  the  agency  does  have 
the  necessary  expertise  to  evaluate 
licensees'  passthrough  capacity  and 
must  do  so  under  both  OBRA-90  and 
the  March  16, 1993.  Court  of  Appeals 
decision.  One  commenter  stated  that  the 
NRC  could  simply  request  an  affidavit 
from  the  Ucensee  explaining  how  the 
licensee  was  unable  to  passthrough  its 
fee  costs. 

Response.  After  carefully  considering 
the  comments  received  on  this  difficult 
issue,  the  Commission  has  decided  to 
adopt  its  proposal  not  to  use 
passthrough  as  a  factor  for  any  licensee 
when  setting  that  licensee's  fee 
schedule.  The  Commission  recognizes 
that  all  licensees  dishke  paying  user 
fees  and  that  such  fees  must  be  taken 
into  account  as  part  of  nmning  a 
business  or  other  enterprise.  However, 
the  Commission  does  not  believe  it  has 
the  expertise  or  information  needed  to 
undertake  the  subtle  and  complex 
inquiry  whether  in  a  market  economy 
particular  licensees  can  or  cannot  easily 
recapture  the  costs  of  annual  fees  from 
their  customers.  As  it  stated  in  the 
proposed  rule,  the  Commission  "is  not 
a  financial  regulatory  agency,  and  does 
not  possess  the  knowledge  or  resources 
necessary  to  continuously  evaluate 
purely  business  factors.  Such  an  effort 
would  require  the  hiring  of  financial 
specialists  and  *   •   •  could  (lead  to) 
higher  fees  charged  to  licensees  to  pay 
for  an  expanded  bureaucracy  to 
determine  if  *  •   *  license€{s)  can  pass 
on  the  cost  of  (their)  fees."  (58  FR 
21662). 

Although  in  the  final  FY  1991  annual 
fee  rule  the  Commission  stated  that 
passthrough  was  a  factor  justifying  the 
exemption  of  nonpiofit  educational 
institutions  fi-om  fees,  the  Commission 
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had  no  empirical  data  on  which  it  based 
its  belief  that  colleges  and  universities 
could  not  pass  through  fee  costs.  Ratlier. 
it  acted  primarily  on  policy  grounds,  in 
an  effort  to  aid  nuclear-related 
education  for  the  benefits  it  provides  to 
the  nuclear  industry  and  society  as  a 
whole.  On  further  reflection,  the 
Commission  now  acknowledges  that 
these  institutions  are  not  structurally 
incapable  of  compensating  for  increased 
costs,  such  as  NRC  fees,  by  means  of 
higher  tuition  (prices)  or  budget  cuts,  in 
the  same  manner  as  profit-oriented 
licensees. 

The  Commission  disagrees  with  those 
commenters  who  claim  the  NRC  must 
by  law  set  fees  at  least  in  part  on  the 
basis  of  passthrough  considerations.  In 
its  decision,  the  D.C.  Circuit  clearly 
stated  that  "(t)he  statutory  language  and 
legislative  history  (of  OBR.\-90)  do  not, 
in  our  view,  add  up  to  an  inexorable 
mandate  to  protect  classes  of  licensees 
with  limited  ability  to  pass  fees 
forward."  Allied-Signal  at  5.  The  court 
went  on  to  say  that  "(bjecause  (price) 
elasticities  are  t\'pically  hard  to  discover 
with  much  confidence,  the 
Commission's  refusal  to  read  (OBRA- 
90)  as  a  rigid  mandate  to  do  so  is  not 
only  understandable  but  reasonable." 
Allied-Signal  at  6-7,  The  Commission 
agrees  with  these  observations,  which 
defeat  the  suggestion  that  the 
Commission  has  a  statutory  obligation 
to  exempt  licensees  who  cannot  pass 
through  their  fees  to  customers. 
After  full  consideration  of  the 
passthrough  question,  the  Commission 
has  concluded  that  it  cannot  set  fees 
using  passthrough  considerations  with 
reasonable  accuracy  and  at  reasonable 
cost  e\'en  for  classes  of  licensees  with 
few  members.  If  the  Commission  were 
to  attempt  such  an  endeavor,  it  would 
require  a  comprehensive,  on-going  audit 
of  each  hcensee's  business  and  the 
industry  of  which  it  was  a  part.  The 
Commission  would  have  to  examine  tax 
returns,  financial  statements,  and  other 
commercial  data  that  some  licensees 
might  be  reluctant  to  reveal.  The 
Commission  could  not  simply  rely  on 
self-serving  affidavits  or  statements  by 
licensees  themselves  on  passthrough 
problems,  without  jeopardizing  the 
integrity  of  the  100  percent  fee  recovery 
system  mandated  by  the  Congress. 
Instead,  the  Commission  would  have  to 
verify  its  licensees'  submissions 
independently. 

Even  if  the  Commission  could  obtain 
all  the  necessary  information,  it  does 
not  have  the  business  expertise  or  the 
resources  to  evaluate  accurately  that 
information  in  order  to  make  a 
passthrough  determination.  Because  thii 
is  the  case,  the  Commission  will  not 


establish  fees  or  base  any  exemptions  on 
the  alleged  inability  of  a  licensee  to  pass 
through  fee  costs  to  its  customers. 

This  policy  applies  to  all  licensees, 
including  those  companies  with  long- 
term,  fixed  price  contracts.  In  that 
regard,  the  Commission  notes  that 
companies  who  do  business  using  such 
contracts  are  continuously  liable  for 
changes  in  the  tax  codes  and  other 
Federal  and  State  regulations  that  occur 
subsequent  to  the  commencement  of 
these  contracts,  like  all  other  enterprises 
active  in  the  American  economy.  The 
Commission  believes  the  ciurent 
situation  is  no  different.  The 
Commission  is  sympathetic  to  licensees' 
complaints  on  the  passthrough  issue, 
but  believes  that  it  has  no  other  choice 
but  to  pursue  the  course  of  action  it  has 
chosen. 

2.  Fee  Exemption  for  Nonprofit 
Educational  Institutions 

Connment.  The  Commission  solicited 
comments  on  whether  to  continue  the 
exemption  from  fees  for  nonprofit 
educational  institutions.  The 
Commission  had  proposed  continuing 
the  exemption  solely  on  the  grounds 
that  nuclear-relied  education  provides 
a  benefit  both  to  the  nuclear  industry 
and  society  at  large.  See  Final  FY  1991 
Rule.  56  FR  31477  (1991).  Responding 
to  the  court's  suggestion  that 
educational  licensees  might  be 
differentiated  from  profit-oriented  or 
other  licensees,  the  Commission 
requested  in  particular  comments  on 
whether  nuclear  education  might  "yield 
exceptionally  large  externalized 
benefits" — i.e.,  exceptional  benefits  that 
"cannot  be  captured  in  tuition  or  other 
market  prices."  Allied-Signal  at  8.  The 
Commission  also  "invite(d)  public 
comments  on  whether  to  discontinue 
the  educational  exemption"  entirely.  58 
FR  21664  (1993). 

Many  of  the  comments  received  on 
this  issue  supported  retaining  the 
exemption  for  nonprofit  educational 
institutions.  These  commenters.  mostly 
colleges  and  universities,  asserted  that 
they  provide  a  great  benefit  to  society 
through  nuclear-related  education,  and 
that  they  would  be  hard-pressed  to 
sustain  their  programs  in  the  face  of 
newly  imposed  fees.  Some  claimed  that 
if  the  exemption  were  removed,  they 
would  be  forced  to  shut  down  or 
drastically  curtail  their  nuclear 
education  programs.  One  commenter 
suggested  that  if  fees  were  to  be  charged, 
that  it  be  done  on  a  graduated  basis, 
presumably  to  lessen  the  burden  on 
certain  licensees.  Another  commenter 
made  the  point  that  fees  should  not  be 
i    charged  to  programs  receiving  support 
fi-om  the  Federal  government  in  other 


ways.  Some  commenters  urged  not  only 
keeping  the  exemption  in  place,  but 
expanding  it  to  include  museums  and 
other  nonprofit  institutes.  No 
commenter,  however,  addressed  in  any 
meaningful  detail  the  question  whether 
educational  activities  yielded 
"exceptionally  large  externalized 
benfifits",  the  distinction  emphasized  by 
the  court  as  a  possible  alternative 
justification  for  special  generic 
treatment  of  educational  institutions. 

Other  commenters  instead  argued  that 
the  generic  educational  exemption 
should  be  abandoned.  A  nonprofit 
institute  asserted  that  if  it  had  to  pay 
fees  to  the  NRC,  others  should  as  well. 
It  believed  that  if  all  nonprofit 
educational  institutions  paid  "their  fair 
share,"  the  fee  burden  on  those 
institutions  would  be  lowered. 
Similarly,  a  nonprofit  hospital  called  for 
ending  the  educational  exemption  to 
create  a  more  equitable  fee  schedule. 
The  commenter  also  believed  that  the 
exemption  penalized  those  nonprofit 
hospitals  that  were  not  covered  by  the 
educational  exemption  competing  for 
scarce  research  funds  and  limited 
numbers  of  patients.  Another 
commenter.  a  utility,  made  the 
argument  that  the  NRC  should  only  be 
concerned  with  guarding  the  public 
health  and  safety,  not  subsidizing 
colleges  and  universities.  It  too  called 
for  an  end  to  the  exemption.  And  a 
major  fuel  facility  asserted  that  the  NRC 
had  no  discretion  to  exempt  colleges 
and  universities  from  paying  fees,  and 
that  the  exemption  should  be 
discontinued. 

Response.  The  Commission  finds  the 
choice  before  it  on  this  issue  a  difficult 
one.  As  a  general  principle,  the 
Commission  favored  a  fee  schedule 
under  which  each  NRC  Ucensee. 
including  nonprofit  educational 
institutions,  pays  its  fair  share  of  NRC 
costs  in  accordance  with  the  mandate  of 
Congress.  Under  such  an  approach,  the 
NRC  does  not  have  to  make  difficult 
normative  judgments  regarding  the 
relative  social  value  of  the  benefits 
provided  by  the  activities  of  NRC's 
licensees  or  equally  difficult  economic 
judgments  regarding  the  impact  of 
annual  fees  on  the  availability  of  those 
benefits.  Nevertheless,  the  Commission 
recognizes  that  imposing  fees  on 
beneficial  activities  creates  some  risk, 
often  ve.7  difficult  to  ascertain 
quantitatively,  of  cutting  back  on 
benefits.  The  Commission  is  reluctant, 
in  particular,  to  impose  fees  that  could 
result  in  diminishing  the  already 
dwindling  number  of  university 
programs  devoted  to  the  nuclear 
sciences.  But  the  Commission  is  not  in 
a  position  to  analyze  with  any 
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confidence  the  potential  burden  on 
educational  benefits  in  comparison  with 
the  burdens  that  fees  will  impose  on  the 
beneficial  activities  of  other  licensees. 

In  the  wake  of  the  court's  decision, 
the  Commission  issued  a  proposed  rule 
that  would  continue  in  place  the 
educational  exemption.  The 
Commission  now  has  reluctantly 
concluded  that  in  view  of  the  court 
decision  and  the  administrative  record 
developed  during  the  comment  period, 
it  cannot  justify  a  generic  "educational" 
exemption  for  FY  1993.  Nor  can  it 
adequately  rationalize  the  generic 
exemption  previously  allowed  in  FY 
1991  and  FY  1992. 

Although  the  Commission  had 
anticipated  that  colleges  and 
universities  benefiting  from  the 
exemption  would  take  up  the 
Commission's  invitation  to  discuss  and 
elaborate  upon  the  "exceptionally  large 
externalized  benefits"  point  made  by 
the  court,  they  did  not  do  so.  Nor  does 
the  Commission  have  in  hand  sufficient 
economic  data,  analyses,  or  other 
support  for  issuing  an  across-the-board 
exemption  to  nonprofit  educational 
institutions.  As  a  result,  the 
Commission  lacks  an  adequate 
administrative  record  on  which  to  base 
a  continued  generic  exemption  of  all 
nonprofit  educational  institutions. 

This  is  especially  true  in  light  of  the 
court  decision,  which  forced  the 
Commission  to  acknowledge  the  serious 
weakness  of,  and  abandon,  the 
passthrough  argument  formerly  made  on 
behalf  of  these  institutions.  As  the 
Commission  has  stated  above,  that 
argument  was  not  based  on  empirical 
data.  Passthrough  ability  in  any  event  is 
an  unworkable  standard  for  setting 
annual  fees.  Without  either  the 
passthrough  rationale  or  a  persuasive 
"exceptionally  large  externalized 
benefits"  rationale,  the  Commission  has 
no  choice  but  to  charge  colleges  and 
universities  fees  appropriate  to  their 
status  as  licensees,  just  as  it  charges 
other  classes  of  licensees  who  can  and 
do  claim  that  they  provide  important 
benefits  to  society  that  are  worthy  of 
generic  fee  exemptions. 

The  Commission  acknowledges  the 
seeming  paradox  in  charging  fees  to  a 
program  that  receives  support  from 
other  agencies  of  the  Federal 
government.  However,  it  believes  that  it 
has  no  choice,  given  100  percent 
recovery  requirements  and  fairness  and 
equity,  but  to  charge  all  licensees 
vyhenever  possible.  For  instance,  the 
NRC  levies  both  annual  and  user  fees  on 
all  other  NRC  licensees  including 
nonprofit,  tax-exempt  entities  such  as 
hospitals,  museums,  and  in,stitutes. 
Furthermore,  *he  NRC  also  directly 


charges  annual  fees  to  other  Federal 
agencies  such  as  the  Department  of 
Veterans  Affairs,  the  National  Institutes 
of  Health  and  the  Department  of 
Defense.  Charging  annual  fees  to 
colleges  and  universities  is  consistent 
with  the  Commission's  preferred 
approach  to  fee  recovery  and 
Congressional  guidance  that  NRC 
establish  a  schedule  of  annual  charges 
that  fairly  and  equitably  allocates  the 
aggregate  amount  of  the  charges  among 
licensees  and,  to  the  maximum  extent 
practicable,  reasonably  reflects  the  cost 
of  providing  services  to  such  licensees 
or  classes  of  licensees. 

The  Commission  was  also  struck  by 
the  comments  that  attacked  the 
educational  exemption  and  urged  its 
abandonment.  Because  those  arguments 
were  made  by  organizations  such  as 
hospitals,  utilities  and  fuel  facilities  that 
presumably  benefit  from  an  educated 
nuclear  workforce,  the  Commission  read 
these  comments  as  an  indication  that  at 
least  some  assumed  beneficiaries  of 
education  do  not  view  it  quite  so 
positively  as  the  Commission  had 
believed.  This  in  turn  strengthened  the 
Commission's  view  that  the  mere 
observation  that  education  benefits 
society  is  not  alone  enough  to  support 
a  ^neric  exemption. 

The  Commission,  however,  is  not 
unsympathetic  to  the  problems  this  new 
course  of  action  is  Ukely  to  cause  many 
formerly  ex«mpt  nonprofit  educational 
institutions.  Because  this  is  a  change  in 
policy,  the  Commission  would  like  to 
call  to  the  attention  of  affected  licensees 
the  possibility  of  paying  the  annual  fee 
on  an  installment  basis  under  10  CFR 
15.35(b),  subject  to  agency  approval  and 
demonstrated  need  on  the  part  of  the 
requesting  Hcensee.i 

"The  Commission  also  notes  that,  like 
all  other  licensees,  affected  nonprofit 
educational  licensees  can  request 
individual  exemptions,  under  10  CFR 
171.11(b)  or  (d)  for  imiversity  research 
reactors  or  materials  licenses.  Some 
commenters  expressed  particular 
concern  over  the  fate  of  research 
reactors.  Any  licensee  seeking  an 
individual  exemption  under  the  "public 
interest"  standard  in  §  171.11(b)  would 
be  expected,  as  part  of  its  showing  that 
exceptional  treatment  is  justified,  to 
demonstrate  severe  financial  hardship 
resulting  from  the  newly  imposed 
annual  fees  as  well  as  significant 
"externalized  benefits  ".  This  could 
include  benefits  to  other  NRC  Ucensees. 


1  R(X)uests  to  pay  fees  on  an  installmeni  basis 
must  be  submitted  in  writing  to  the  NRC  Office  of 
the  Controller,  Division  of  Accounting  and  Finance. 
Washington,  DC  20S5S.  All  requests  must  furnish 
satisfactory  evidence  of  iivability  to  pay  the  debt  in 
one  lump  sum. 


The  Commission  will  be  examining  the 
general  issue  of  exempting  nonprofit 
educational  institutions  as  part  of  its 
Energy  Policy  Act-mandated  review, 
and  may  choose  following  that  review  to 
modify  further  its  policy  in  this  area  or 
to  recommend  Congressional  action.  For 
FY  1993,  however,  formerly  exempt 
nonprofit  educational  institutions  must 
pay  annual  fees  based  on  the  preexisting 
fee  categories  into  which  they  fall.  < 

On  a  practical  note,  the  Commission 
has  concluded  that  by  eliminating  the 
exemption  for  past  years,  it  must  refund 
a  portion  of  the  surcharge  paid  by  those 
reactor  licensees  that  would  otherwise 
have  been  paid  by  the  colleges  and 
universities.  The  Commission  will  not 
(and  by  law  cannot)  retroactively  collect 
these  fees  from  the  nonprofit 
educational  institutions  for  FY  1991  and 
FY  1992.  In  the  near  fiiture,  the  NRC 
will  separately  publish  final  revised  FY 
1991  and  FY  1992  schedules  for  reactor 
surcharges  resulting  from  the  revocation 
of  this  exemption.  Requests  for  refunds 
should  not  be  filed  with  the  NRC  prior 
to  publication  of  these  schedules. 

Finally,  the  Commission  recognizes 
that  its  action  in  this  rule  is  limited  only 
to  revoking  the  exemption  for  nonprofit 
educational  institutions  from  10  CFR 

f>art  171  annual  fees.  The  decision 
eaves  intact  the  nonprofit  educational 
exemption  contained  in  10  CFR  part  170 
(from  lOAA  fees).  The  Commission  is 
not  revoking  that  exemption  at  this  time 
because  it  did  not  seek  comments  on 
that  approach  in  this  rulemaking.  The 
Commission  intends  to  evaluate  that 
issue,  as  well  as  the  wisdom  of  its 
decision  regarding  part  171  fees,  as  part 
of  its  Energy  Policy  Act  review. 
Obviously,  after  that  review,  if  the 
Commission  continues  to  believe  it  is 
appropriate  to  charge  nonprofit 
educational  institutions  part  171  annual 
fees,  there  is  a  substantial  likelihood 
that  this  approach  will  be  adopted  with 
regard  to  part  170  lOAA  fees  as  well. 

3.  Allocation  of  Low-Level  Waste  Costs 

In  FY  1991  and  FY  1992,  the  NRC 
allocated  low-level  waste  (LLW)  costs 
by  the  amount  of  waste  disposed  per 
class  of  licensee,  dividing  the  costs 
equally  within  each  class.  This  method 
of  cost  allocation  was  challenged  by  the 
petitioners  in  Allied-Signal.  In  its 
decision,  the  court  remanded  the  issue 
of  LLW  cost  allocation  to  the 
Commission.  The  court  stated  that  the 
NRC's  class-based  LLW  approach 
required  it  to  attempt  to  allocate  those 
costs  licensee-by-licensee.  An  integral 
part  of  the  court's  rationale  was  that  it 
believed  that  NRC  must  have  individual 
licensee  data  on  LLW  disposal,  and  if  so 
there  was  no  reason  not  to  break  down 
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this  cost  allocation  htim  the  class  level 
to  the  individual  level. 

In  response  to  the  court  decision,  the 
NRC  in  its  proposed  FY  1993  annual  fee 
rale  requested  comments  on  four 
alternative  methods  of  LLW  cost 
allocation  and  possible  variations  of 
those  alternatives.  A  number  of 
comments  were  received. 

Comment  Comments  were  received 
m  support  of  each  of  the  four 
alternatives  for  allocating  Low-Level 
Waste  (LLW)  costs  that  were  included  in 
the  proposed  rule.  Some  commenters 
also  recommended  variations  of  the  four 
basic  alternatives.  The  alternatives  were: 

(1)  Assess  all  licensees  that  generate 
LLW  a  uniform  annual  fee. 

(2)  Allocate  the  LLW  budgeted  cost 
based  on  the  amount  of  LLVV  disposed 
of  by  groups  of  licensees  and  assess 
each  licensee  in  a  group  the  same> 
annual  fee  as  was  done  in  the  FY  1991 
and  FY  1992  rules. 

(3)  Assess  each  licensee  an  annual  fee 
based  on  the  amount  of  waste 
generated/disposed  by  the  individual 
licensee,  as  was  suggested  by  Allied- 
Signal  and  by  the  court. 

(4)  Base  the  LLW  Annual  Fees  en 
Curies  Generated  or  Disposed  of 

There  was  no  consensus  among  the 
commenters  regarding  a  preferred 
option.  Again,  the  Commission  is  faced 
with  a  difficult  policy  decision. 

Commenters  that  supported 
Alternative  1  (uniform  fee)  argued 
primarily  that  the  real  benefit  of  LLVV 
disposal  is  merely  the  availability  of 
such  services  and  all  generators  have  an 
equal  need  for  this  availability.  In 
support  of  this  argument,  commenters 
noted  that  if  one  class  of  licensee  (e.g.. 
power  reactors)  did  not  exist,  there 
would  still  be  the  same  need  for  a 
regulatory  frainework  for  future 
disposal,  and  the  need  is  independent  of 
the  amount  of  waste  being  generated 
today.  The  cost  relationship  to  the 
volume  of  waste  disposal,  according  to 
these  commenters.  is  a  contractual 
matter  best  handled  between  the  vendor 
and  customer.  That  is.  the  benefit  will 
be  reflected  in  the  fees  that  those 
licensees  will  be  required  to  pay  to  the 
vendors  when  disposing  of  their  LLW. 
Most  of  the  commenters  that  supported 
Alternative  1  believed  that  Alternatives 
3  and  4  were  not  acceptable  because  of 
the  problems  associated  with  the 
equitable  distribution  of  the  annual  fee 
to  all  applicable  licensees.  Commenters 
noted  that  the  inequities  in  this 
approach  are  that  some  licensees  are 
storing,  either  by  choice  or  regulation, 
their  LLW.  Some  commenters  believe 
that  Alternative  2  is  not  equitable,  given 
the  uniform  need  among  all  classes  of 


LLVV  generators  for  a  regulatory 
framework  for  future  LLW  disposal 

Several  commenters  supported 
Alternative  2  (uniform  fee  by  groups  of 
licensees)  as  the  best  and  fairest  method 
among  the  four  alternatives.  One 
commenter  stated  that  this  is  the  best 
alternative  in  terms  of  its  fairness  to 
licensees  of  different  sizes  and  different 
types  of  waste,  while  not  being  too 
cumbersome  to  effectively  implement. 
They  indicated  that,  although  not  exact 
by  specific  licensee.  Alternative  2 
provides  enough  information  to 
reasonably  provide  an  equitable  method 
for  allocating  fees  at  the  present  time 
among  those  who  will  derive  future 
benefits  from  regulatory  services 
associated  with  low-level  waste. 
Commenters  noted  that  the  current 
volume  of  LLW  disposed  of  by  each 
class  is  the  best  gross  indicator  of  the 
relative  future  benefit  of  LLW  disposal 
sites  to  licensees.  Other  commenters 
preferred  Alternative  2  because  it  is  the 
clearest  and  most  predictable  to  the 
waste  generator  and  easiest  for  the  NRC 
to  administer.  These  commenters  also 
noted  that  calculating  the  annual  LLW 
surcharge  based  on  individual  licensees' 
current  volume  of  waste  (Alternative  3) 
would  be  administratively  burdensome 
and  might  not  bear  a  close  relationship 
to  the  amount  of  waste  those  licensees 
will  generate  in  the  future. 

Several  commenters  supported 
Alternative  3,  which  would  base  the 
LLW  surcharge  on  the  amount  of  waste 
generated  or  disposed  of  by  each 
individual  licensee.  These  commenters 
believe  that  Alternative  3  should  be 
adopted  since  the  NRC  has  not  provided 
sufficient  reasons  to  deviate  from  the 
individualized  approach  suggested  in 
the  decision  by  the  U.S.  Court  of 
Appeals.  They  state  that  the  other  three 
alternatives  are  unfair. 

One  commenter  supported 
Alternative  4  which  would  base  the 
LLVV  surcharge  on  the  curies  of  waste 
generated.  Other  commenters,  however, 
indicated  that  curies  generated  is  not  a 
good  indicator  of  the  regulatory  benefits 
of  the  NRC  regulatory  program.  One 
commenter  suggested  a  combination  of 
Alternatives  1,  3  and  4  such  that  the  fee 
assessment  for  LLW  would  include  a 
minimum  fee  for  all  users  with  the 
largest  portion  of  the  fee  being 
calculated  based  on  volume  generated 
with  an  additional  assessment  for 
activity  (Class  B  and  C  waste)  which 
would  require  stricter  long  term 
monitoring  at  any  storage  facility. 

Response.  Based  on  a  careful 
evaluation  of  the  comments,  the 
Commission  concludes  that,  on  balance, 
a  variant  of  Alternative  1  provides  a 
practical,  fair  and  equitable  allocation  of 


the  NRC  LLW  costs  to  the  various  NRf: 
licensees.  The  Commission  has 
concluded  that  there  should  be  two 
LLW  surcharges — one  for  large  waste 
generators  and  another  for  small  waste 
generators.  This  conclusion  reflects  (1) 
the  purpose  of  NRC  activities  whose 
costs  are  included  in  the  surcharge;  (2) 
existing  data  on  which  to  base  the  fees; 
and  (3)  the  Commission's  duty  to 
allocate  fee  burdens  fairly  and 
equitably. 

The  purpose  of  FY  1991-FY  1993 
LLVV  waste  activities  is  to  implement 
the  Low-Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985,  and  the 
Atomic  Energy  Act,  which  require  the 
NRC  to  perform  certain  generic 
activities.  These  activities  include 
developing  rules,  policies  and  guidance, 
performing  research,  and  providing 
advice  to  and  consultation  of  LLW 
compacts  and  Agreement  States  who 
will  license  some  of  the  future  LLVV 
disposal  sites.  The  budgeted  costs  for 
most  of  NRC  generic  activities  are 
generally  recovered  in  annual  fees  from 
the  class  of  licensees  for  whom  the 
activities  are  used  to  directly  regulate. 
(For  example,  reactor  research  is 
recovered  from  reactor  licensees,  and 
guidance  and  rule  development  for 
regulation  of  uranium  producers  is 
recovered  from  uranium  recovery 
licensees.)  However,  for  LLW  generic 
activities,  there  is  no  disposal  site 
licensed  by  the  NRC  from  whom  to 
recover  the  generic  budgeted  costs  that 
must  be  incurred.  Since  there  is  nc  LLW 
disposal  site  licensee,  these  costs  must 
be  allocated  to  other  NRC  licensees  in 
order  to  recover  100  percent  of  the  NRC 
budget  as  required  by  OBRA-90.  In 
addition,  the  LLVV  costs  budgeted  by 
NRC  in  FY  1991.  FY  1992,  and  FY  1993 
are  not  for  the  wastes  being  disposed 
during  these  years  or  prior  years,  but  are 
devoted  to  creating  the  regulatory 
framework  for  licensing  and  regulating 
future  LLW  disposal  sites. ^  In  fact,  the 
sites  where  LLW  was  disposed  of  in  FY 
1991-1993  are  licensed  and  regulated 
by  Agreement  States,  not  the  NRC. 

Given  the  100  percent  budget 
recover)'  requirement  of  OBR.^-90,  and 
the  fact  that  there  are  no  NRC  LLW 
licensees  fro.Ti  whom  to  recover  FY 
1991-1993  budgeted  costs  for  NRC 
generic  activities,  the  basic  question  is 
how  should  NRC  allocate  these  costs. 
Congress  spoke  briefly  to  this  issue  in 
developing  OBR.\-90  by  recognizing 
that  certain  expenses  cannot  be 
attributed  directly  either  to  an 


2  In  the  FY  1991  rule,  the  NRC  indicated  that 
"once  the  NRC  issues  a  license  to  dispose  of 
byproduct  LLVV.  the  Commission  will  reconsider 
the  assessment  of  generic  costs  attributable  to  LLW 
disposal  acti\ities"  (56  FR  31487;  July  10.  19911 


UMI 


Federal  Res^isfer  /   Vol.  58,  No,   137  /  Tuesday,  July  20.  1993  /  Rule.s 


iHB71 


individual  licensee  or  to  classes  of  NRC 
licensees.  The  conferees  intended  that 
the  NRC  fairly  and  equitably  recover 
these  expenses  from  its  licensees 
through  the  annual  charge,  even  though 
these  expenses  cannot  be  attributed  to 
individual  licensees  or  classes  of 
licensees.  These  expenses  may  be 
recovered  from  those  licensees  whom 
the  Commission,  in  its  discretion, 
determines  can  fairly,  equitably,  and 
practicably  contribute  to  their  payment. 
1356  Cong  Rec.  at  H12692,  3. 

Consistent  with  the  Congressional 
guidance,  the  Commission  believes  that 
the  LLW  surcharge  should  be  allocated 
based  on  the  fundamental  concept  that 
all  classes  of  NRC  licensees  which 
generate  a  substantial  amount  of  LLW 
should  be  assessed  annual  fees  to  cover 
the  agency's  generic  LLW  costs.'  Each  of 
the  alternatives  in  the  proposed  rale 
w  hich  wo'-e  endorsed  by  various 
C'lmmenters,  supports,  to  varying 
degrees,  this  allocation  concept  and 
provides  various  degrees  of  fairness  and 
f  quity  because  of  available  data  and  the 
i  iheront  limitations  of  the  allocation 
method. 

Alternative  4's  "curie"  approach  had 
little  support  from  the  commenters  and 
the  Commission  believes  it  is  tlie  least 
preferable  alternative  since  volume  is  at 
least  as  good  of  an  indicator,  indeed 
probably  a  better  indicator,  of  the 
benefits  of  the  NRC  generic  low-level 
waste  activities.  In  addition,  cost 
allocation  by  volume  is  more  practical 
to  implement. 

Alternatives  3  and  4,  reallocating 
LLW  disposal  costs  on  an  individual 
rather  than  class  basis,  may  appear  to 
some  to  be  fairer  than  the  current 
system,  since  each  licensee  would  pay 
a  fee  more  precisely  tied  to  the  amount 
of  waste  it  currently  generates  or 
disposes  of.  The  Commission,  however, 
sees  significant  problems  in  an 
individualized  approach,  given  the  data 
the  NRC  has  for  FYs  1991-1993.  As 
indicated  by  some  of  the  commenters, 
the  NRC  has  data  on  the  amount  of  LLW 
disposed  of  by  individual  licensees. 
However,  currently  the  NRC  does  not 
have  data  on  the  amount  of  waste 
generated  for  each  of  the  over  1,000 
individual  licensees  that  generate  LLW.< 
The  Commission  also  believes  that  it  is 
not  practical,  and  probably  not  even 


possible,  to  determine  retroactively  the 
amount  of  waste  generated  by  each 
individual  licensee  for  FY  1993  and 
prior  years  since  the  time  to  capture  this 
data  has  passed  for  many  licensees. 

The  Commission  has  concluded  that 
using  available  individual  waste 
disposal  data  (Alternative  3)  would 
result  in  grossly  unfair  annual  fees  since 
some  licensees  that  generate  LLW 
would  not  pay  any  fees.  This  would 
occur  because  licensees  that  generate 
LLW  can  dispose  of  or  temporarily  store 
the  LLW.  Those  licensees  who 
temporarily  store  their  waste  would  not 
pay  an  annual  fee  if  individual  disposal 
data  are  used.  Some  licensees  store  their 
LLW  because  they  are  prohibited  from 
disposing  of  their  waste  or  because  they 
choose  not  to  do  so  for  the  near  term. 
Increasingly,  for  example,  licensees 
(such  as  those  in  Michigan)  cannot 
dispose  of  their  waste  because  of 
restrictions  in  the  LLW  Policy  Act.' 
Thus,  given  the  current  situation  with 
LLW  disposal  in  the  U.S.,  basing  fees  on 
individual  disposal  data  could,  in  the 
Commission's  view,  result  in  some 
licensees  paying  the  full  generic  costs  of 
future  LLW  licensing,  and  some  paying 
nothing  while  all  licensees  that  generate 
LLW  will  benefit  from  the  NRC  generic 
LLW  activities.  In  addition  to  being 
unfair,  using  individual  disposal  data 
would  result  in  the  significant 
administrative  burden  of  "translating" 
raw  and  coded  disposal  data  into  usable 
licensee-by-hcensee  bills. 

Some  commenters  point  out  that 
although  the  use  of  disposal  data  could 
result  in  some  licensees  paying  no  fees, 
they  would  be  charged 
disproportionately  high  annual  fees  in 
the  future  when  they  do  dispose  of  their 
LLW.  This  is  not  necessarily  true,  since 
many  of  the  ongoing  LLW  generic 
activities  are  not  recurring-tj'pe 
activities.  For  example,  once  the 
research,  performance  assessment,  or 
development  of  rules  and  regulatory 
guides  is  completed,  the  staff  does  not 
expect  to  perform  that  work  again  in  the 
future.  Therefore,  if  licensees  pay  in  the 


'  Fees  for  the  review  of  applications  for  LLW 
disposal  sites  that  are  submitted  to  NRC  will  be 
recovered  under  10  CTR  part  170  from  the  specific 
applicant. 

<The  Commission  is  evaluating  whether  it  would 
bo  beneficial  to  its  LLW  and  other  regulatory 
programs  to  obtain  individual  LLW  generation  data. 
If  the  Commission  does  acquire  such  data,  then  the 
Commiitsion  would  e\-aluats  whether  such  data 
could  form  the  basis  for  a  revised  approach  for 
assessing  the  LI  \V  surcharge. 


'  The  Secretary  of  Energy  stated  in  his  "1991 
Annual  Report  on  Low-Level  Waste  Management 
Progress"  that; 

As  States  continued  to  work  toward  providing 
management  and  disposal  capability  for  their  low- 
level  radioactive  waste,  thoy  also  grappled  with  the 
possibility  of  no  longer  having  access  to  the  low- 
level  radioactive  waste  disposal  facilities  now 
operating  in  Nevada,  South  Carolina,  and 
Washington  after  December  31,  1992.  The  Act 
allows  those  three  sites  to  close  at  the  end  of  1992. 
Should  this  occur,  on  January  1,  1993,  as  much  as 
90  percent  of  the  volume  of  the  Nation's  low-level 
rddioacUve  waste  not  disposed  by  that  date  could 
be  required  to  be  stored  at  the  point  of  generation, 
which  would  raise  numerous  heath,  safety, 
financial,  and  legal  issues. 


future  they  would  not  be  required  to  pay 
for  these  generic  regulatory  costs. 

Alternative  2's  class-based  approach 
would  eliminate  the  major  negative 
associated  writh  Alternative  3.  That  is, 
each  Ucensee  that  generates  waste 
would  pay  an  annual  fee  to  recover  the 
NRC  costs  that  are  necessary  to  establish 
and  maintain  a  regulatory  program  for 
LLW  disposal.  The  annual  fee  would  be 
based  on  the  average  amount  of  waste 
disposed  per  licensee  in  a  class.  Stated 
another  way,  the  average  LLW  disposed 
per  class  of  licensees  would  be  used  as 
a  proxy  for  generation.  Alternative  2, 
however,  has  drawbacks  for  those 
classes  with  a  relatively  small  number 
of  licensees,  such  as  the  fuel  facilities. 
With  a  small  number  of  licensees  in  a 
class,  abnormally  high  or  abnormally 
low  volumes  of  LLW  disposed  of  by  one 
or  two  licensees  may  skew  the  average 
so  that  it  would  no  longer  be  a  good 
proxy  for  LLW  generation  for  that  class. 

As  several  commenters  noted. 
Alternative  I's  flat  fee  approach  is 
consistent  with  the  purpose  of  the  FY 
1991-1993  LLW  activities.  However,  the 
guidance  from  the  Congress  of  fairness 
and  equity  dictates  that  the  NRC  not 
charge  the  same  fee  for  those  groups  of 
licensees  that  are  hkely  to  generate 
significantly  different  amounts  of  LLW. 
Because  the  NRC  does  not  have 
sufficient  data  on  LLW  generated  to 
make  a  refined  differentiation  by 
individual  Ucensee  or  small  groups,  the 
Commission  believes  that  fairness  and 
equity  can  best  be  accomplished  by 
creating  two  groups — large  generators 
and  small  generators  and  charging  each 
a  flat  fee.  This  variant  of  Alternative  1 
would  eliminate  the  problem  caused  by 
using  groups  with  a  small  number  of 
hcensees.  This  variant  of  Alternative  1 
wall  also  result  in  all  LLW-producing 
licensees  paying  a  fairly  determined  fee, 
and  avoid  the  gross  inequities  of  total 
fee  avoidance  or  disproportionately 
large  fees  for  smaller  licensees  that 
would  have  resulted  under  the  other 
alternatives  and  their  variations  put 
forth  for  comment  in  the  proposed  rule. 

The  large  generators  are  comprised  of 
power  reactors  and  large  fuel  facilities. 
Waste  generators  in  this  group  are  each 
expected  to  generate  more  than  1,000 
cubic  feet  of  LLW  per  year.  The  small 
generators  consist  of  all  other  LLW- 
producing  licensees.  The  amount  of  the 
costs  allocated  to  the  two  groups  is 
estimated  based  on  the  historical 
average  amount  of  waste  disposed  by 
the  two  groups.  This  reflects  an  82 
percent/18  percent  split  between  the 
large  and  small  groups.  Within  these 
two  groups,  each  licensee  would  pay  the 
same  LLW  fee  (surcharge).  In  FY  1993. 
that  amount  is  $61,100  for  large 
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vrnerafrirs  and  $1,100  for  smaH 

Or,  remand  from  the  Cxjurt  oi  Apptwls. 
the  Corr.mission  also  adopts  this 
approfli  h  for  FY  1991  and  FY  1992.  This 

vv:!;  result  in  refijnds  for  some  large  and 

small  LLW  generators  In  tho  .^ear 
f'ltiire,  the  NRC  will  spparateiy  publish 
f.r-.al  revised  FY  1991  and  FY  1992  fee 

M  hedint^s  fcr  iOw-!p\'«i  w.3<^tH 
N-:r^harges  resulting  from  rhangingthe 
r>.  thod  of  alloratini?  NKC  i,LW 
^udfjeted  i;enf>rv  ro'^fs   Rt»iri>?5ts  for 
rv^inds  shnuid  "ot  b*»  f"  e  i  With  the 
I'.'Kr:  '-■r:or  Ti  :,■;'  !ication  of  these 

8  Other  Comments 

I   Comment  Many  commenters  stated 
'r.a;  thev  werw  concerned  about  the  size 
^'f  the  fee  increases,  paru  ulsriy  the  10 
CFR  part  170  inspection  fefis  for  well 
'icgi;i:'i,  radio^aphy  and  nnad  ■i'  ddm 
r>idii;:al  prc^ranii,  Tr.d«in  ;.:■■: r!:r.*^:r:<^rs 
indicated  that  tnev  hei■.^^^■°  'he  fees  are 
grossly  exorbitant   piir.;:v«,  and  self 
defeating  and  'ha'  "hey  "annot  afford  to 
:  av  then~i   A  ianje  r.v.r.:"' >f\'  ■^'  -tmall 
gauge  users  ccmmentea  tna'  Decause  of 
the  fees  they  are  unable  to  do  the  testing 
required  to  build  highwavs  and  roads 
for  Federal  and  State  governments  and 
i.r^e  a  reccn.';;derat:nn  of  'h-t  fee 
s'lTu'^tare  Oher  rornrr.entttrs  ittated  the 
p.creased  nspwlion  fees  are  designed 
'0  ;:rr  .-nvpnt  tne  small-entity  two- 
t  "red  annual  fee  system  in  10  CFR  part 
1  '1  which  allows  small  entities  to  either 
pay  an  annual  fee  of  $1,800  or  $400 
depending  on  the  gross  annual  receipts 
of  the  licensee.  Several  cornmenters 
stated  that  the  increase  in  NRC  fees  Is 
an  inducement  for  Agreement  States  to 
raise  their  regulatory  fees.  One 
commenter  suggested  that  the  NRC 
should  also  apply  the  small  entity 
criteria  to  10  CFR  part  170  fees  as  well, 
while  another  commenter  suggested  that 
all  small  entities  be  granted  an 
exemption  from  fees.  Several 
commenters  stated  that  the  proposed 
f"es  favor  m.ajor  service  com.panies  with 
a  iarge  capital  base  and  will  destroy 
>.~ia!l  compa.-^ies 

Rpspnn^e.  The  NKC  discussed  the 
reasons  for  the  10  CFR  part  170 
inspection  fee  increases  in  the  proposed 
rale  indicating  that  a  distnbution  of  the 
changes  to  the  inspection  fees  shows 
'hat  inspection  fees  would  increase  by 
at  least  100  percent  for  19  percent  of  the 
licenses  The  NRC  pointed  out  that  the 
largest  increases  would  be  for 
ir.spections  conducted  of  those  licenses 
Tuthonzing  byproduct  material  for  (1) 
broad  scope  processing  or 
manufacturing  of  iMms  for  commercial 
distribution  (fee  category  3A);  (2)  broad 
scope  research  and  development  (fee 


category  3L);  and  (3)  brcwd  scope 
medical  progr-iri  ;  '["««  -  T'eyon,'  7R) 
Over  50  percent  oi  che  licenses  would 
have  increases  of  more  than  50  perr:ent 
The  NRC  stated  that  the  primary  reason 
for  these  relatively  large  increases  is  that 
the  average  number  of  hours  on  which 
inspection  fees  are  based  has  nnt  been 
updated  since  1984  (49  f-K  21^93:  May 
21.  1984).  As  a  result,  fhe  average 
number  of  professional  hours  used  m 
the  current  fee  schedule  for  inspections 
is  outdated  because  during  the  past 
years,  the  NRC's  inspection  program  has 
changed  significantly.  In  some  program 
areas,  for  example,  the  NRC  has 
emphasized  that  inspections  be  more 
thorough  and  in-depth  so  as  to  improve 
public  health  and  safety.  (58  FR  21669- 
21670). 

These  inspection  fees  must  be 
updated  consistent  with  the  Chief 
Financial  Officers  Act  (CFO) 
requirement  that  NRC  conduct  a  review, 
on  a  biennial  basis,  of  fees  and  other 
charges  imposed  by  the  Agency  for  its 
sendees  and  revise  those  diarges  to 
reflect  the  costs  incurred  in  providing 
the  services.  Therefore,  the  fees 
established  by  NRC  are  not  designed  to 
circumvent  the  small  entity  annual  fees 
in  10  CFR  part  171  but  rather  are 
designed  to  recover  the  NRC's  costs  of 
processing  individual  applications  for 
licensing  actions  and  conducting 
individual  inspections  of  licensed 
programs  under  10  CFR  part  170.  The 
Commission  notes  that  substantial  fee 
reductions  are  given  each  year  under  10 
CFR  part  171  to  small  entities.  For 
example,  a  well  logger  with  gross 
receipts  of  less  than  $3.5  million  would 
pay  under  this  final  regulation  an 
annual  fee  of  $1,800  rather  than 
$11,420.  As  the  Commission  has  stated 
previously,  the  small  entity  annual  fee 
reduction  is  to  reduce  but  not  eliminate 
the  impact  of  the  fees  (57  FR  32720). 

2.  Comment.  Commenters  in  the  fuel 
facilities  class  of  licensees  indicated 
that  a  further  explanation  is  needed  of 
the  significant  increases  in  their  fees. 
They  pointed  out  that  the  annual  fee  for 
a  high  enriched  facihty  has  increased 
from  $2.3  million  in  FY  1992  to  $3.3 
milhon  in  FY  1993.  Similarly,  the 
annual  fee  for  a  low  enriched  uranium 
facihty  increased  from  $838,250  in  FY 
1992  to  1.319.000  in  FY  1993.  The 
commenters  questioned  whether  or  not 
the  increases  were  due  to  the  increased 
staff  required  to  provide  oversight  of  the 
newly  formed  United  States  Enrichment 
Corporation  (USEC).  One  commenter 
stated  that  although  the  United  States 
Enrichment  Corporation  (USEC)  is 
neither  a  licensee  nor  license  applicant. 
significant  resources  will  be  expended 
to  certify  the  gaseous  diffusion  pl«rit.s 


and  It  appears  that  no  income  has  been 
attributed  to  the  effort  associated  with 
this  on-going  certification  process  for 
FY  1993. 

Response.  The  NRC  believes  that  it 
has  provided  sufficient  information 
concerning  the  FY  1993  budget  to  allow 
effective  evaluation  and  constructive 
comment  concerning  the  budgeted  costs 
for  fuel  facility  licensees.  In  Fart  III,  the 
Section-by-Section  Analysis,  Table  VI  of 
the  proposed  rule  published  April  23. 
1993  (58  FR  21675).  the  NRC  provided 
a  detailed  explanation  of  the  FY  1993 
budgeted  costs  for  the  fuel  facility  class 
of  licensees.  Table  V'l  of  this  final  rule 
also  shows  a  listing  of  the  budgeted 
costs  for  this  class  of  licensees.  The  FY 
1993  resources  are  determined  by  the 
NRC  and  approved  by  the  Congress  as 
those  necessary  to  carry  out  the  health 
and  safety  activities  for  this  class  of 
licensees.  The  specific  details  regarding 
the  budget  for  FY  1993  are  documented 
in  the  NRC's  publication  "Budget 
Estimates,  Fiscal  Year  1993"  (NUREG- 
1100.  Volume  8),  which  is  available  to 
the  public.  The  bases  for  the  NRC 
resources  are  thoroughly  addressed  by 
the  Congress  through  hearings  and 
vvTitten  questions  and  answers.  Tlie  FY 
1993  NRC  hearings  are  documented,  for 
example,  in  the  publication  "Energy  and 
Water  Development  Appropriations  for 
FY  1993— Hearings  before  a 
Subcommittee  on  Appropriations, 
House  of  Representatives,  One  Hundred 
Second  Congress.  Second  Session,  Part 
6".  The  resources  resulting  from  this 
review  and  decision  process  are  those 
necessary  for  NRC  to  implement  its 
statutory  responsibilities.  Questions 
relating  to  the  NRC  budget  approval 
process  were  also  addressed  in  the  final 
rules  published  on  July  10, 1991  (56  FR 
31482)  and  July  23,  1992  (57  FR  32696). 
Given  the  increase  in  the  budget  for  the 
fuel  facilities  class  of  licensees,  it  is 
necessary  to  increase  the  fees  to  recover 
the  cost  for  these  activities  in 
accordance  with  OBRA-90.  Contrary  to 
some  commenters  suggestions,  this 
increase  is  not  attributable  to  NRC 
activities  related  to  USEC.  With  regard 
to  USEC,  the  NRC  has  adjusted  its 
budgeted  allocation  for  this  new  and 
unique  added  responsibility  to  reflect 
planned  FY  1993  USEC  activities  and 
the  fact  that  U.SEC  will  be  assessed  fees. 
On  lune  2.3.  1993,  the  NRC  informed 
USEC  that  the  NPC  will  bill  USEC 
under  10  CFR  part  170  for  ail  NRC  costs 
incurred  on  or  after  'ulv  1   1993,  the 
formation  date  of  USEC  The  fees  will  be 
assessed  to  USEC  under  fee  Category 
I.E.  of  10  CFR  Part  170.31  and  will 
cover  tho.se  activitios  as.sociated  with 
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the  certification  of  the  existing  gaseous 
diffusion  uranium  enrichment  facilities. 

3.  Comment.  Another  fuel  facility 
licensee  indicated  that  based  on  the 
Court's  decision  to  grant  Combustion 
Engineering  an  exemption  from  fees  for 
one  of  its  two  low  enriched  uranium 
plants  located  in  Hematite,  Missouri 
and  Windsor,  Connecticut,  it  too 
deserves  to  be  considered  for  an 
exemption  because  it  is  not 
operationally  equivalent  to  the  plants 
run  by  the  full  scope  fuel  fabricators 
since  it  purchases  finished  fuel  pellets 
from  another  company  and  loads  them 
into  fuel  rods  for  assembly  mto  fuel 
elements.  Therefore,  the  commenter 
requests  that  the  NRC  reconsider  the 
implication  of  the  Court's  holding  with 
respect  to  the  disproportionate 
allocation  of  its  costs  under  10  CFR 
171.11(d).  especially  as  the  allocation  of 
these  costs  adversely  impacts  the 
licensee. 

Response.  The  DC.  Circuit  Court  of 
Appeals  decision  of  March  16,  1993, 
directed  the  NRC  to  grant  an  exemption 
from  annual  fees  to  Combustion 
Engineering  (CE)  for  one  of  its  two  low 
enriched  uranium  facilities.  The  NRC 
had  previously  denied  the  exemption 
request  from  CE.  The  Court  concluded 
that  "the  argument  that  the  "equal  fee 
per  license"  rule  is  "unfair  and 
inequitable"  is  persuasive  only  on  the 
ground  that  the  rule  produced  troubling 
results  when  applied  to  Combustion's 
circumstances."  The  Court  saw  no 
reason  for  requiring  the  NRC  to  attend 
to  that  rather  rare  situation  in  the  rule 
itself.  Thus,  consistent  with  the  Court 
decision  and  10  CFR  part  171.  if 
licensees  feel  that  based  on  the 
circumstances  of  their  particular 
situation  they  can  make  a  strong  case  to 
the  NRC  for  an  exemption  from  the  FY 
1993  annual  fees  then  they  should  do 
so.  The  NRC  will  consider  such  requests 
for  exemption  under  the  provisions  of 
10  CFR  171.11(d).  In  accordance  with  10 
CFR  171.11(b),  such  requests  for 
exemption  must  be  filed  writhin  90  days 
from  the  effective  date  of  this  final  rule. 
The  filing  of  an  exemption  request  does 
not  extend  the  date  on  which  the  bill  is 
payable.  Only  the  timely  payment  in 
full  ensures  avoidance  of  interest  and 
penalty  charges.  If  a  partial  or  full 
exemption  is  granted,  any  overpayment 
will  be  refunded. 

4.  Comment.  Some  uranium  recovery 
licensees  questioned  and  requested 
clarification  concerning  the  purpose  of 
the  new  categories  in  10  CFR  170.31  and 
171.16(d)  (Category  4D)  as  many  mill 
tailings  facilities  are  already  licensed  to 
accept  byproduct  material  for 
possession  and  disposal  pursuant  to 
NRC's  Criteria  2  of  10  CFR  part  40. 


appendix  A.  These  licensees  believe 
that  mill  tailings  facilities  should  not  be 
assessed  the  additional  fees  as  these 
charges  are  already  included  and 
factored  into  Category  2. A. (2)  annual 
fees.  Assessing  additional  fees  for 
licensees  already  paying  an  annual  fee 
under  Category  2. A. (2)  is  double 
charging  according  to  the  commenters. 
One  uranium  recovery  licensee 
questioned  the  revision  of  Footnotes  1 
and  7  to  10  CFR  171.16(d)  contending 
that  as  presently  written  there  is  no 
ambiguity  or  question.  Other  uranium 
recovery  licensees  indicated  that  they 
needed  more  information  concerning 
the  method  used  to  establish  the  annual 
fees  because  of  the  wide  fluctuations  in 
these  fees  during  the  past  three  fiscal 
years.  Others  stated  that  while  the 
proposed  fees  for  FY  1993  represented 
a  relief  from  the  high  fees  of  the 
previous  two  years  the  proposed  rule 
does  not  provide  a  means  of 
reimbursement  for  overpayment  of  FY 
1993  annual  fees  that  have  already  been 
paid  to  the  NRC  by  the  first  three 
quarterly  billings. 

Response.  The  NRC  explained  in  the 
proposed  rule  its  reasons  for 
establishing  a  new  Category  4D  in  its 
two  fee  regulations,  10  CFR  parts  170 
and  171.  The  new  category  will  allow 
the  NRC  to  specifically  segregate  and 
identify  tho.se  licenses  which  authorize 
the  receipt,  possession,  and  disposal  of 
byproduct  material  from  other  persons 
as  defined  by  section  lie. (2)  of  the 
Atomic  Energy  Act.  This  change  is 
based  on  NRC's  recognition  of  potential 
increased  activity  related  to  the  disposal 
of  1  I.e. (2)  byproduct  material  and  to 
better  distinguish  this  unique  category 
of  license  (.58  FR  21670). 

The  costs  allocated  to  the  uranium 
recovery  class  of  licensee  are  for  safety 
generic  and  other  regulatory  activities 
that  are  attributable  to  this  class  of 
licensees  and  that  are  not  recovered  by 
10  CFR  part  170  license  and  inspection 
fees.  With  respect  to  mill  licensees  in 
fee  Category  2. A. (2)  that  authorize  both 
milling  operations  and  the  disposal  of 
section  ll.e.(2)  byproduct  material,  the 
same  NRC  regulations  (e.g.,  10  CFR  part 
40),  guidance  (e.g..  Regulatory  Guides) 
and  policies  are  applicable  to  both  the 
license  which  authorizes  miUing  and 
disposal  of  section  ll.e.(2)  byproduct 
material  and  the  license  that  only 
authorizes  disposal  of  lie. (2) 
bj'product  material.  The  10  CFR  part  40 
generic  safety  regulations  are  applied  in 
the  same  manner  to  each  license  in  the 
class  independent  of  the  source  material 
activities  authorized  by  the  licenses. 
Therefore,  mill  licenses  subject  to  the 
fees  in  fee  Category  2A  of  10  CFR  170.31 
and  fee  Category  2.A.(2)  of  10  CFR 


171.16  will  not  be  assessed  fees  under 
fee  Category  4D.  All  other  licenses,  that 
authorize  the  receipt,  from  other 
persons,  of  section  11  e(2)  byproduct 
materials  for  possession  and  disposal 
will  be  subject  to  the  Category  4D  fees 
including  mill  licenses  that  authorize 
decommissioning,  decontamination, 
reclamation  or  site  restoration  activities 
because  they  are  not  assessed  annual 
fees  under  fee  Category  14. 

Although  10  CFR  171.19(b)  specifies 
that  the  Commission  will  adjust  the 
fourth  quarter  bill  to  recover  the  full 
amount  of  the  revised  annual  fee,  the 
NRC  agrees  that  this  section  should  be 
modified  to  more  specifically  cover 
overpayments.  Accordingly,  in  this  final 
rule  the  Commission  has  revised  10  CFR 
171.19(b)  to  specifically  state  NRC's 
policy  for  handling  those  situations 
where  the  amounts  collected  in  the  first 
three  quarters  exceed  the  amount  of  the 
annual  fee  published  in  the  final  rule. 

With  respect  to  footnotes  1  and  7  in 
10  CFR  171.16.  the  NRC  indicated  in  the 
proposed  rule  that  during  the  past  two 
years  many  licensees  have  stated  that 
although  they  held  a  valid  NRC  license 
authorizing  the  possession  and  use  of 
special  nuclear,  source,  or  byproduct 
material,  they  were  in  fact  either  not 
using  the  material  to  conduct  operations 
or  had  disposed  of  the  material  and  no 
longer  needed  the  license.  In  particular, 
this  issue  was  raised  by  certain  uranium 
m.ill  licensees  who  have  mills  not 
currently  in  operation.  In  responding  to 
licensees  about  this  matter,  the  NRC  has 
stated  that  annual  fees  are  assessed 
based  on  whether  a  licensee  holds  a 
valid  NRC  license  that  authorizes 
possession  and  use  of  radioactive 
material.  Whether  or  not  a  licensee  is 
actually  conducting  operations  using 
the  material  is  a  matter  of  licensee 
discretion.  The  NRC  cannot  control 
whether  a  licensee  elects  to  possess  and 
use  radioactive  material  once  it  receives 
a  license  from  the  NRC.  Therefore,  the 
NRC  reemphasizes  that  annual  fees  will 
be  assessed  based  on  whether  a  licensee 
holds  a  valid  license  with  the  NRC  that 
authorizes  possession  and  use  of 
radioactive  material  (58  FR  21667- 
21668).  To  remove  any  uncertainty,  the 
NRC  is  making  minor  clarifying 
amendments  to  10  CFR  17l'l6. 
footnotes  1  and  7. 

5.  Comment.  One  commenter 
indicated  that  the  methodology  used  in 
the  current  rule  to  determine  inspection 
fees  (routine  and  nonroutine)  in  10  CFR 
part  170  should  remain  the  same  and 
that  by  proposing  a  uniform  fee  for  both 
routine  and  nonroutine  inspections, 
NRC  believes  they  are  equivalent.  The 
commenter  feels  that  the  burden  for 
inspection  fees  should  be  placed  on 
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licensees  facing  nonrou'in-)  inspections 
and  that  by  croating  a  unilon-i  feo  f"r 
h(jth  tvpes  of  inspections  the  NKC  in 
turn,  burdens  those  licensees  who  do 
nor  rpquire  nonroutine  insportions  and 
who  are  'jnlikelv  to  m  the  f'lturt'  The 
commenter  suggests  that  NRC!  create  a 
lo'.ver  fee  «";hedulo  for  routine 
inspflctions  and  make  up  the  difference 
with  higher  fees  for  nonroutine 
insj^witions 

Rp-^fXinse  NRC  indicated  ir.  the 
proposed  rule  the  re-ison  for  combining 
the  current  routine  and  i*onroutine 
inspection  fnes  into  ^  single  inspection 
let  NRC's  review  of  the  inspection 
information  indicates  that  over  90 
percent  of  the  inspections  conducted  are 
routine  mspecMons  As  a  result,  for  most 
catt^goriKs  (here  wer«  no  nonroutine 
inspections  conducted  or  a  very  small 
number  of  nonroutine  inspections  were 
comnieted  (,t8  FR  21670).  Therefore,  the 
NRC  has  little  or  no  meaningful  current 
(ii'.a  on  which  to  base  a  separate 
nonroutine  inspection  fee.  As  a  result, 
the  .NRC  is  combining  routine  and 
n.'jnrou'me  inspection  fees  into  a  single 
f^e  for  routine  and  n'.-nroutine 
inspections  Fees  will  continue  to  be 
assessed  for  any  nonroutine  inspections 
conducted  of  hcensed  programs. 
Because  the  inspection  fee  is  based 
pn.Tianly  on  hours  expended  to  conduct 
routine  inspections,  this  appronch  does 
not  burden  those  licensees  that  do  not 
rvqjire  nonroutine  inspections. 
6  Cowrr.fnt  One  commenter 
indicated  that  the  NRC  had  improperly 
calculated  the  costs  of  the  High  Level 
Waste  fHLVV)  program  by  not  including 
SI  7  nv.Uion  in  administrative  costs  in 
FY  1993  which  were  included  in  the  FY 
1992  calculations.  The  commenter 
contends  that  utilities  would  pay  these 
HLW-related  costs  through  the  reactor 
annual  fee  when  they  have  already  paid 
for  these  activities  through  their  mill/ 
Kwhr  contribution  to  the  NWF; 
therefore  the  NRC  should  correct  this 
nequity  by  an  appropriate  reduction  in 
ne  power  reactor  surcharge. 

Response.  All  NRC's  direct  costs 
related  to  the  disposal  of  civilian  high- 
level  radioactive  waste  and  spent  fuel  in 
the  Department  of  Energy's  geologic 
repository  are  paid  for  with  funds 
appropriated  from  the  Nuclear  Waste 
Fund.  Administrative  support  ( osts 
such  as  office  space,  telephones, 
training,  supplies,  and  computers  are 
not  charged  to  the  Nuclear  Waste  Fund 
The  NRC  now  budgets  administrative 
s  ,:  ;irirt  funds  centrally  in  its  Nuclear 
Safety  Management  and  Support 
program  which  contains  the  activities  of 
those  offices  which  annually  provide 
the  administrative  support.  This  is  done 
to  facilitate  a  more  direct  correlation 


between  budget  formulation  -ind  budgt' 
execution  For  FY  1993.  licensees  hnve 
not  paid  for  these  administrative 
support  activities  through  their  null/ 
kwhr  contribution  to  the  NWF  because 
the  costs  were  not  included  in 
appropriations  from  the  NWF. 

7.  Comment  Several  commenters 
indicated  that  the  hourly  rate  of  SI 32  (a 
seven  percent  increase  over  1992)  is 
excessive  in  view  of  the  fact  that  the 
increase  is  approximately  twice  the  rote 
of  inflation.  These  commenters  noted 
that  the  rate  is  considerably  higher  than 
the  typical  industry  charge-out  rate  for 
direct  employees  and  equals  or  exceeds 
the  hourly  charges  for  senior 
consultants  at  major  national  consulting 
organizations.  The  commenters 
suggested  that  NRC  begin  to  control  its 
internal  cost  by,  for  example,  combining 
Regional  offices,  reducing  the  research 
program,  and  reducing  the  inspecUon 
hours  by  use  of  Systematic  Assessment 
of  Licensee  Performance  (SALP).  This 
would  lower  both  the  hourly  rate  and 
the  base  rate  being  charged,  enabling  the 
industry  to  reduce  its  nuclear  program 
costs.  Some  commenters  suggested  that 
the  increase  in  the  hourly  rate  be 
limited  to  the  increase  in  the  rate  of 
inflation  or  the  Consumer  Price  Index 
(CPI)  while  others  indicated  that  the 
NRC  institute  an  immediate  moratorium 
freezing  fees  at  or  below  FY  1992  levels. 

Response.  The  NRC  professional 
hourly  rate  is  established  to  recover 
approximately  100  percent  of  the 
Congrossionally  approved  budget,  less 
the  appropriation  from  the  NWF,  as 
required  by  OBRA-90.  Both  the  method 
and  budgeted  costs  used  by  the  NRC  in 
the  development  of  the  hourly  rale  of 
$132  for  FY  1993  are  discussed  in  detail 
in  part  IV,  Section-by-Section  Analysis. 
for  §  170.20  of  the  proposed  rule  (58  FR 
21668)  and  the  same  section  of  this  final 
rule.  For  example.  Table  II  shows  the 
direct  FTEs  (hill  time  equivalents)  by 
major  program  for  FY  1993  and  Table  III 
shows  the  budgeted  costs  (salaries  and 
benefits,  administrative  support,  travel 
and  other  G&A  contractual  support) 
which  must  be  recovered  through  fees 
assessed  for  the  hours  expended  by  the 
direct  FTEs.  The  budgeted  costs  have 
increased  $26.4  million  as  compared  to 
FY  1992  levels.  This  increase  reflects 
the  amount  required  by  the  NRC  lo 
effectively  accomplish  the  mission  of 
the  agency.  The  specific  details 
regarding'the  budget  for  FY  1993  are 
documented  in  the  NRC's  publication 
'Budget  Estimates.  Fiscal  Year  1993"' 
(NUREG-1100.  Volume  8).  which  is 
available  to  the  public.  Given  the 
increase  in  the  budget,  it  is  necessary  to 
increase  the  1993  hourly  rate  to  recover 
100  percent  of  the  budget  as  required  by 


use  the 
jpment 


OBR.A-90  The  NRC  is  unable  tc 
CPI  or  other  indices  in  the  devel   _ 
of  the  NRC  hourlv  rate  or  the  fees  to  be 
assessed  under  10  CFR  parts  irn  and 
171  because  if  the  hourly  rate  wt;^^! 
increased  by  only  three  to  four  percent 
over  the  FY  1992  levels,  the  NRC  could 
not  meet  the  statutory  mandate 
requirement  of  OBR.\-90  to  recover 
approximately  TOO  percent  of  the  NRC 
budget  authority  through  fees 

8.  Comment  As  in  FY  1991  and  FY 
1992,  commenters  suggested  that  the 
NRC  fee  proposals  violate  the  public 
trust  and  demean  the  intent  of  Congress. 
Com-Tienlers  indicate  that  the  NRC 
should  assess  fees  based  on  the  amount 
of  throughput  of  material,  the  size  of  the 
facility,  the  amount  or  type  of  material 
possessed,  the  sales  generated  by  the 
licensed  location,  the  competitive 
condition  of  certain  markets  including 
the  assessment  of  fees  to  Agreement 
States  and  the  effect  of  fees  on  domestic 
and  foreign  competition.  One 
commenter  suggested  that  be<;ause  the 
NRC  has  authority  to  allow  a  State  to 
become  an  Agreement  State,  the  NRC 
could  also  charge  a  fee  to  either  the 
Agreement  Stale  or  to  individual  firms 
Another  commenter  indicated  that  the 
requirement  that  NRC  recover  100 
percent  of  its  budget  is  wrong.  It  allows 
budgets  to  grow  more  irresponsibly  than 
they  usually  do  because  no  legislator  or 
executive  office  needs  to  face  a 
consequent  tax  problem.  Another 
com.mtmter  suggested  that  it  is 
imperative  for  NRC  to  closely  examine 
what  its  regulatory  program  provides 
and  how  it  can  be  provided  more 
effectively. 

Response  The  issue  of  basing  foes  on 
the  amount  of  material  possessed,  the 
frequency  of  use  of  the  material,  the  size 
of  the  facilities,  and  market  competitive 
positions,  were  addressed  by  the  NRC  in 
the  Regulatory  Flexibility  Analysis  in 
appendix  A  to  the  final  rule  published 
July  10.  1991  (56  FR  31511-31.=5n).  The 
Coni.mission  did  not  adopt  that 
approach,  and  continues  to  believe  that 
uniformly  allocating  the  generic  and 
other  regulatory  costs  to  the  specific 
licensee  to  determine  tlie  amount  of  the 
annual  fee  is  a  fair,  equitable,  and 
practical  way  to  re<;over  its  costs  and 
that  establishing  reduciid  annual  fees 
based  on  gross  receipts  (size)  is  the  most 
appropriate  approach  to  minimize  the 
impart  on  small  entities.  Therefore, 
NRC  finds  no  basis  for  altering  its 
approa(.h  at  this  time.  This  approach 
was  upheld  by  the  DC.  Circuit  in  its 
March  16,  1993  decision  in  Allied 
Signal  With  respect  to  Agreement 
States,  since  neither  the  Agreement 
States  themselves  nor  the  firms  issued 
licenses  by  tho  A^re.^nient  States  are 
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NRC  licensees,  tiiey  cannot  be  as^f-^sed 
annual  fees  under  bBR.-\-90. 

With  respect  to  the  amount  of  the 
budget  the  requirement  for  NRC  to 
recover  100  percent  of  its  budget  does 
not  exempt  the  NRC  from  the  nonnal 
Government  review  and  decisionmaking 
process.  The  NRC  must  first  submit  its 
budget  to  the  Office  of  Management  and 
Budget  The  NRC  budget  is  then  sent  to 
Congress  for  review  and  approval.  The 
budget  process,  along  with  the  internal 
NRC  review  process,  helps  ensure  that 
the  NRC  budget  is  the  minimum 
necessary  to  carry  out  an  effective 
regulatory  program. 

9  Comment.  The  American  College  of 
Nuclear  Physicians/Society  of  Nuclear 
Medicine  (ACNP/SNM)  ccmnriented  that 
it  had  .submitted  a  petition  for 
rulemaking  to  the  NRC  to  review  the  FY 
1991  methodology  so  that  medical 
licensees  could  be  treated  like  nonprofit 
educational  institutions.  The 
comraenter  believes  the  NRC  is 
obligated  to  address  the  concen,.>  rdisfd 
in  the  petition  in  terms  of  whether  the 
proposed  U->e  <y:hpd'-;!f  for  FY  1993  is 
consisten'  ia;;:.  ;h.tJ  "."thodology 
^-if,;<!Hd  in  r"r'  :")91. 

r'"<ponst'.  T;.f  .NRC  indicated  in  its 
final  rule  for  FY  1992  that  it  is  not 
obligated  to  >-,ridress  'he  " 
in  the  petit i!;n  '-f  -..'r.;  iii". 
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establishing  fees  fnr  FY  1992  (57  FR 
32894).  This  continues  to  be  the  case  for 
FY  1993  6S  well  The  NRC  had  intended 
to  handle  the  petition  within  the  context 
of  the  review  and  evaluation  of  :ne  fee 
program  for  FY  1993  Iv  wewr.  on 
October  24.  1992,  the  L-.-r^  .  ;  olicy  Act 
was  enacted  by  the  f^jiigres.s  SH.t.on 
2903(r)  of  the  Act  requires  ::.«  :>,RC  tc 
review  its  poUcy  for  assessment  of 
annuel  fees  under  section  6101(c)  of  the 
On.nibiis  Budget  Reconciliation  Act  of 
1990,  solicit  pubhc  comment  on  the 
need  f.or  changes  to  this  policy,  and 
recommend  changes  in  existing  law  to 
the  Congres,';  the  NRC  finds  a.-e  needed 
to  prevent  the  piacernoiit  of  an  unfair 
burden  on  certain  NRC  licensees.  On 
April  19,  1993  the  NRC  published  a 
Federal  Register  Notice  soficiting  public 
cum.Tient  on  the  need,  if  any,  for 
.:  hanges  to  the  existing  fee  policy  and 
associcited  law  s  in  order  to  comply  with 
the  requirements  of  trie  Enerpv  PfMicy 
Act. 

The  NRC  now  intends  to  consider  the 
.•*.CNP/SNM  petition  as  well  as  a  second 
tee  petition  received  frorti  the  American 
Mining  Congress  on  Februarv  4,  1993,  in 
'he  context  of  the  overall  fee  po!i<v 
review  as  required  by  tiie  Enery,  Policy 
Act  The  NRC  cx'lieves  U-.at  ft;  ■>  v)  lii 
.';e:p  ensure  thai  siniiia;  :-■..  si-s  'C-m 
♦rnated  consistently  and  that  resolution 


of  the  petitions  prior  to  the  fee  policy 
review  would  be  premature  given  the 
Congressional  request  for  future 
evaluation  of  the  fee  policy.  The  NRC 
expects  the  review  to  be  completed  by 
the  end  of  calendar  year  1993. 

The  Commission  also  notes  that  some 
of  the  medical  commenters  have  asked 
that  they  be  exempted  from  fees,  just 
like  the  Commission  has  previously 
done  for  nonprofit  educational 
institutions  As  the  Commission  has 
explained  earlier,  the  record  before  the 
Commission  cannot  support  the 
continuation  of  the  nonprofit 
educational  exemption  for  FY  1993. 
Similarly,  the  Commission  cannot  adopt 
such  an  exemption  for  the  medical 
community. 

Differing  Views  of  Cominis'^;f>n>-s  Remick 
and  DePIanque 

For  the  reasons  given  below,  we  twlleve 
that  the  exemption  for  educational 
institutions,  be  they  reactor  licensees  or 
materials  licensees,  should  have  beer, 
continued  for  the  present  on  the  l«sis  of  the 
approach  suggested  by  the  Court,  and 
reconsidered  thoroughly  in  the  context  of  our 
response  to  section  2903(c)  of  tlie  Energy 
Policy  Act  of  1992. 

First,  we  do  not  believe  that  the  notice  of 
proposed  rulemaking  was  adequate. 
Although  the  notice  invited  comments  on  the 
Court's  "exturr.-*  :7-wi  x-nftiis"  approach, 
and  on  whether  Uie  exemption  should  be 
continued,  the  notice  argued  vigorously  for 
continuing  the  exemption  and  therefore  did 
not  convey  that  the  agency  was,  in  effect, 
dep>ending  almost  ent'^rely  on  comments  from 
affected  licensees  to  provide  a  rationale  for 
the  exemption  in  FY  1993  It  will  be 
extremely  difficult  for  many  educational 
institutions  to  adjust  this  late  in  their  budget 
c>Tles  to  what  in  mary  rases  will  be 
unexpected  and  sigr.:*..rtr"  tees 

Second,  it  is  not  entueiy  clear  how  the 
agency  will  apply  the  majority's  two-part  test 
for  case-by-case  exemptions,  or  what  criteria 
will  be  used  to  determine  whether  a  request 
satisfies  the  two-part  test. 

Third,  no  matter  how  tlie  two-pert  lest  is 
interpreted  and  applied,  we  believe  that  a 
generic  exemption  based  on  the  Court's 
suggested  approach  would  be  preferable  to 
the  two-part  test  for  at  least  three  reasons:  (IJ 
The  Court's  suggested  approach  would  cover 
not  only  research  reactors  but  also  the  many 
important  materials  licenses  held  by 
educational  institutions;  in  contrast,  it  is  not 
clear  to  what  extent  the  two-part  test  can  be 
applied  to  materials  licensees;  (2)  a  generic 
exemption  would  avert  e  situation  in  which 
ever\'  decision  on  an  exemption  request 
either  would  cause  the  U.S.  Treasury  to  lose 
fee  income  or  oould  force  closure  of  a  facility 
or  termination  of  licensed  activities  of  wide 
beneBt;  and  (3)  the  generic  exemption 
envisioned  by  the  Court  would  obviate  the 
need  for  a  case-by-case,  year-yy-year 
expenditure  of  resources  on  a  multitude  of 
exemption  Toc.ai'srs 

In  essence,  '.m  ager-,,')  m;ssed  an 
opportunity  to  consider  seriously  the  classic 


'externalized  benefits  "  aigumeni  suggested 
by  the  Court.  A  general  argument  like  the  one 
the  Court  invited  us  to  m^e  has  a  long 
history,  and  the  "law  and  economics" 
scholars  on  the  Court  are  no  doulH  familiar 
with  the  argument.  It  is.  first,  tiiat  education, 
like  national  defense,  the  administration  of 
justice,  and  a  few  other  activities,  provides 
large  and  indispensable  benefits  to  the  whole 
society,  not  just  to  purchasers  (in  this  case 
students)  of  the  activity,  and.  second,  that  the 
market  cannot  be  expected  to  supply  the 
necessary  amount  of  education,  either 
t)ecause  the  "buyers"  in  the  education  market 
will  not  know  enough  to  put  the  "right"  price 
on  education,  or  t)ecause  they  will  not  be 
able  to  pay  that  price.  Consi^ent  with  this 
argument,  education  in  free-market 
economies  relies  to  a  great  extent  on  extra- 
market  financial  support  from  philanthropy 
and  government. 

This  general  argument  would  have  to  be 
adapted  to  the  specific  circumstances  of  our 
licensees  to  justify  a  generic  exempUon.  It  is 
clear  that  the  ai;gument  requires  more  tiiao  a 
demonstration  of  hardship,  and  more  than 
what  the  Court  called  the  "quite  vague" 
reference  to  the  "extemalitod  benefits"  of 
education.  Also,  the  Court  would  have 
required  a  showing  that  those  benefits  were 
"exceptionally  laige  "  and  liiat  they  couid  oot 
be  "captured  in  tuition  or  other  market 
prices  "  Nevertheless,  the  agenc)-,  and  the 
commenters  if  given  reasonable  notice,  might 
have  been  able  to  build  an  administrative 
record  to  support  a  generic  exemption  based 
on  the  argiunent.  The  effort  tlie  agency  has 
saved  by  not  looking  further  into  the  Issue 
may  timi  out  to  be  a  fraction  of  the  effort  the 
agency  will  expend  on  responding  to 
requests  for  case-by-case  exemptions  and 
permission  to  pay  in  installments. 

We  fear  the  ultimate  effects  the  majority's 
action  may  have.  To  take  research  and 
training  reactors  alone,  an  annual  fee  of 
S62,100  may  prove  to  t>e  a  very  substantial 
addition  to,  and  possibly  an  unbearable 
burden  for.  the  operating  budgets  of  many  of 
these  reactors  Similar  consequences  may 
befall  formerly  exempt  materials  licensees. 
Consequently,  the  country  may  lose  the 
considerable  benefits  which  the  nuclear- 
related  activities  of  educational  insUtutioos 
provide,  benefits  acknowledged  by  tlia 
agency  in  the  Statement  of  Considerations 
accompanying  the  proposed  rule. 

ni.  Final  Action— Changes  Included  ia 
the  Final  Rule 

In  addition  to  implementing  the 
March  16. 1993.  court  decision,  the  NRC 
is  also  amending  its  licensing, 
inspection,  and  annual  fees  for  FY  1993. 
OBRA-90  requires  that  the  NRC  recover 
approximately  100  percent  of  its  FY 
1993  budget  authority,  including  the 
funding  of  Its  Office  of  the  Inspector 
General,  less  the  appropriations 
received  from  the  NWF,  by  assessing 
licensing.  Inspection  and  annual  fees. 
The  CFO  Act  requires  that  the  NRC 
review,  on  a  biennial  basis,  the  (em 
imposed  by  the  agency. 

For  FY  1993.  the  NRC's  budget 
authority  is  $540.0  miUion,  of  which 
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approximately  $21.1  million  has  been 
appropriated  from  the  NWF.  Therefore, 
OBRA-90  requires  that  the  NRC  collect 
approximately  $518.9  million  in  FY 
1993  through  10  CFR  part  170  licensing 
and  inspection  fees  and  10  CFR  part  171 
annual  fees.  The  NRC  estimates  that 
approximately  $110.1  million  will  be 
recovered  in  FY  1993  from  the  fees 
assessed  under  10  CFR  part  170.  The 
remaining  $408.8  million  will  be 
recovered  through  the  FY  1993  10  CFR 
part  171  annual  fees. 

The  NRC  has  not  changed  the  basic 
approach,  policies,  or  methodology  for 
calculating  the  10  CFR  part  170 
professional  hourly  rate,  the  specific 
materials  licensing  and  inspection  fees 
in  10  CFR  part  170.  and  the  10  CFR  part 
171  annual  fees  set  forth  in  the  final 
rules  published  July  10. 1991  (56  FR 
31472)  and  July  23.  1992  (57  FR  32691). 
with  the  following  exceptions.  The 
method  for  calculating  the  LLW 
'i'.^rrharge  has  been  modified  and  the 
Commission  has  changed  its  policy  with 
respect  to  the  assessment  of  annual  fees 
for  nonprofit  educational  institutions. 
Both  changes  were  discussed  in  Section 
!I  of  this  final  rule. 

Under  this  final  rule,  fees  for  most 
licenses  will  increase  because — 

(1)  NRC's  new  budget  authority  has 
increased  resulting  in  a  corresponding 
increase  in  the  professional  hourly  rate 
and.  in  some  cases,  the  amount  of  funds 
budgeted  for  a  particular  class  of 
licensee: 

(2)  The  number  of  licenses  in  some 
classes  has  decreased  as  compared  to  FY 
1992  due  to  license  termination  or 
consolidation  resulting  in  fewer 
licensees  to  pay  for  the  costs  of 
regulatory-  activities  not  recovered  under 
lo" CFR  part  170;  and 

(3)  The  biennial  review  of  fees  and 
other  charges  required  by  the  Chief 
Financial  Officers  Act. 

The  NRC  contemplates  that  any  fees 
to  be  collected  as  a  result  of  this  final 
rjle  will  be  assessed  on  an  expedited 
basis  to  ensure  collection  of  the  required 
fees  by  September  30.  1993,  as 
stipulated  in  the  Public  Law.  Therefore, 
as  in  F^'  1991  and  FY  1992,  the  fees 
become  effective  30  days  after 
p!.;blication  of  the  final  rule  in  the 
Federal  Register  The  NRC  will  send  a 
b;!!  for  the  arr.our.t  of  the  annual  fee  to 
the  licensee  or  certificate,  registration. 
or  approval  holder  upon  publication  of 
the  final  rule.  Payment  is  due  on  the 
effective  date  of  the  FY  1993  rule. 


A.  Amendments  to  10  CFR  part  1 70: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services 

Six  amendments  have  been  made  to 
part  170.  These  amendments  do  not 
change  the  underlying  basis  for  the 
regulation — that  fees  be  assessed  to 
applicants,  persons,  and  licensees  for 
specific  identifiable  services  rendered. 
These  revisions  also  comply  with  the 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90  that  fees  assessed 
under  the  Independent  Offices 
Appropriation  Act  (lOAA)  recover  the 
full  cost  to  the  NRC  of  all  identifiable 
regulatory  services  each  applicant  or 
licensee  receives. 

First,  the  agency-wide  professional 
hourly  rate,  which  is  used  to  determine 
the  part  170  fees,  is  increased  about 
seven  percent  from  $123  per  hour  to 
$132  per  hour  ($229,912  per  direct 
FTE).  The  rate  is  based  on  the  FY  1993 
direct  FTEs  and  that  portion  of  the  FY 
1993  budget  that  is  not  recovered 
through  the  appropriation  from  the 
NWF. 

Second,  the  current  part  170  licensing 
and  inspection  fees  in  §§  170.21  and 
170.31  for  all  applicants  and  Hcensees 
are  revised  to  reflect  both  the  increase 
in  the  professional  hourly  rate  and  the 
results  of  the  review  required  by  the 
CFO  Act.  To  comply  with  the 
requirements  of  the  CFO  Act,  the  NRC 
has  evaluated  historical  professional 
staff  hours  used  to  process  a  licensing 
action  (new  license,  renewal,  and 
amendment)  and  to  conduct  routine  and 
nonroutine  inspections  for  those 
licensees  whose  fees  are  based  on  the 
average  cost  method  (flat  fees). 

The  evaluation  of  the  historical  data 
shows  that  the  average  number  of 
professional  staff  hours  needed  to 
complete  materials  licensing  actions  has 
increased  in  some  categories.  The  data 
for  the  average  number  of  professional 
staff  hours  needed  to  complete  licensing 
actions  were  last  updated  in  FY  1990 
(55  FR  21173;  May  23,  1990).  Therefore, 
the  fees  for  these  categories  must  be 
increased  to  reflect  the  ccsts  incurred  in 
completing  the  licensing  actions  For 
other  categories,  the  revised  fees  reflect 
that  the  average  number  of  professional 
staff  hours  per  licensing  action 
decreased.  Thus,  the  revised  average 
professional  staff  hours  reflect  the 
changes  in  tlie  NRC  licensing  review 
program  that  have  occurred  since  FY 
1990.  The  licensing  fees  are  based  on 
the  new  average  professional  staff  hours 
needed  to  process  the  licensing  actions 
multiplied  by  the  professional  hourly 
rate  for  FY  1993  of  $132  per  hour. 


In  the  materials  inspection  area,  the 
historical  data  for  the  average  number  of 
professional  staff  hours  necessary  to 
complete  routine  and  nonroutine 
inspections  shows  that  inspection  hours 
used  to  determine  the  amount  of  the 
inspection  fees  have  increased  and  in 
many  cases  significantly,  when 
compared  to  the  hours  currently  used 
under  10  CFR  part  170.  The  data  for  the 
average  number  of  professional  staff 
hours  necessary  to  conduct  routine  and 
nonroutine  inspections  were  last 
updated  in  FY  1984  (49  FR  21293;  May 
21,  1984).  As  a  result,  the  average 
number  of  professional  staff  hours  used 
in  the  current  fee  schedule  for 
inspections  is  outdated.  Since  1985,  the 
amount  of  the  inspection  fees  has  been 
updated  based  only  on  the  increased 
professional  hourly  rate.  The  increased 
average  professional  staff  hours  reflects 
the  changes  in  the  inspection  program 
that  have  been  made  for  safety  reasons. 
In  some  program  areas,  for  example, 
NRC  management  guidance  in  recent 
years  has  emphasized  that  inspections 
be  more  thorough,  in-depth  and  of 
higher  quality.  The  inspection  fees  are 
based  on  the  new  average  professional 
staff  hours  necessary  to  conduct  the 
inspections  multiplied  by  the 
professional  hourly  rate  for  FY  1993  of 
S132  per  hour. 

In  summary,  the  NRC  is  revising  both 
materials  licensing  and  inspection  fees 
assessed  under  10  CFR  part  170  in  order 
to  comply  both  with  guidance  in  the 
Conference  Committee  report  on  OBR.\- 
90  and  with  the  CFO  Act's  requirem.ent 
that  fees  be  revised  to  refiect  the  cost  to 
the  agency  of  providing  the  sen'ice. 

The  review  of  the  inspection 
information  also  indicates  that  over  90 
percent  of  the  inspections  conducted  by 
NRC  are  routine  inspections.  As  a  result, 
for  most  fee  categories  there  were  no 
nonroutine  inspections  conducted  or  a 
very  small  number  of  nonroutine 
inspections  were  completed.  For  these 
reasons,  the  NRC,  for  fee  purposes,  is 
establishing  a  single  inspection  fee 
rather  than  separate  fees  for  routine  and 
nonroutine  inspections.  This  inspection 
fee  will  he  assessed  for  each  routine  and 
nonroutine  inspection  conducted  by  the 
NRC. 

Third,  a  new  fee  category  4D  is  added 
to  10  CFR  170  31  to  specifically 
se^'-egate  and  identify  licenses 
authorizing  the  receipt  from  other 
persons  of  byproduct  material  as 
defined  in  section  lie. (2)  of  the  Atomic 
Energ}'  Act  for  possession  and  disposal. 
Section  11. e. (2)  byproduct  material  is 
the  tailings  or  wastes  produced  by  the 
extraction  or  concentration  of  uranium 
or  thorium  from  any  ore  processed 
primarily  for  its  source  material  content. 
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P'ourth,  irr  id  a;    .-  .ne  Catej{ori88  3F 
and  3G  in  lU  CFR  17U.31  are  broadened 
to  include  underwater  irradiators  for 
irradiation  of  materials  where  the  soun;e 
is  not  exposed  for  irradiation  purposes 

Fifth,  a  new  section,  170.rt  ^s  m.:  ied 
which  provides  that  10  CFR  pyrt  170 
does  not  contain  any  information 
collection  requirements  falling  within 
the  purview  of  the  Paperwork  Reduction 
Act. 

Sixth,  the  definition  of  materials 
license  in  §  170.3  is  being  revi.";ed  to 
clarif)'  that  the  term  license,  for  fee 
purposes,  includes  a  license,  certificate, 
npproval,  registration,  or  other  form  of 
permission  issued  by  the  NRC, 

B.  Amendments  to  10  CFR  Part  171 
Annual  Fees  for  Reactor  Operating 
Licenses,  and  Fuel  Cycle  Licenses  and 
Materials  Licenses,  Including  Holders  of 
Certificates  of  Compliance. 
Registrations,  and  Quality  Assurance 
Progfam  Approvals  and  Government 
Agencies  Licensed  by  NRC 

Seven  amendments  have  been  made 
to  10  CFR  part  171.  First.  §§171.15.  and 
171.16  are  amended  to  re\'isB  the  annual 
fees  for  FY  1993  to  recover 
approximately  100  percent  of  the  FY 
1993  budget  authority  less  fees  collected 
under  10  CFR  part  170  and  funds 
appropriated  from  the  ^f^VF. 

Second.  §  171.11  is  amended  to  revise 
paragraphs  (a),  (b),  and  (d).  Paragraph 
(a)  is  revised  to  revoke  the  current 
exemption  from  annual  fees  for 
nonprofit  educational  institutions.  A 
detailed  discussion  of  this  change  in  fee 
pohcy  is  found  in  Section  II  of  this  final 
rule.  Other  changes  to  paragraph  (a) 
incorporate  the  specific  statutory 
exemption  provided  in  the  Energy 
Policy  Act  of  1992  for  certain  nonpower 
(research)  reactors.  Section  2903(a)(4)  of 
the  Energy  Policy  Act.  enacted  October 
24.  1992.  amends  Section  6101(c)  of 
OBR.\-^  to  specifically  exempt  from 
10  CFR  part  171  annual  fees  certain 
Federally  owned  research  reactors  if— 

(1)  The  reactor  is  used  primarily  for 
educational  training  and  academic 
research  purposes  and; 

(2)  The  design  of  the  research  reactor 
satisfies  certain  technical  specifications 
set  forth  in  the  legislation. 

The  NRC,  in  implementing  this 
prcvi5!!Gn  of  the  Energy  Policy  Act, 
intends  to  hir.      he  exemption  in  10 
CFR  part  l~l  o'.lv  'o  ."ederally  owned 
reseaRiri  reactors 

Clarifying  changes  to  the  exemption 
provision  for  materials  licensees  in 
§§  171. H(b)  and  (d)  are  also  being 
made. 

The  NRC  is  revising  ^  17 1.1 1(b)  to  not 
only  require  that  requests  for  exemption 
be  filed  with  the  NRC  within  90  days 


from  the  effective  date  of  the  final  rule 
but  also  to  require  that  requests  for 
clarification  of  or  questions  relating  to 
annual  fee  bills  must  also  be  filed 
within  90  days  from  the  date  of  the 
invoice. 

The  NRC  is  amending  §  171.11(d)  to 
clarify  that  the  three  factors  for 
exemption  for  materials  licensees 
should  not  be  read  as  conj'inctive 
requirements  but  rather  should  be  read 
as  independent  considerations  which 
can  suoport  an  exemption  request. 

The  NRC  also  notes  that  since  the 
final  FY  1992  rule  was  published  in  luly 

1992.  licensees  have  continued  to  file 
requests  for  termination  of  their  licenses 
or  certificates  with  the  NRC  Other 
licensees  have  either  called  or  written  to 
the  N'RC  since  the  FY  1992  final  rule 
became  effective  requesting  further 
clarification  and  information  concerning 
the  annual  fees  assessed.  The  NRC  is 
responding  to  these  requests  as  quickly 
as  possible  but  was  unable  to  respond 
and  take  action  on  all  of  the  requests 
prior  to  the  end  of  the  fiscal  year  on 
September  30. 1992.  Footnote  1  of  10 
CFTR  171.16  provides  that  the  annual  fee 
is  waived  where  a  license  is  terminated 
prior  to  October  1  of  each  fiscal  year. 
However,  based  on  the  number  of 
requests  filed,  the  Commission,  for  FY 

1993.  is  exempting  from  the  FY  1993 
annual  fees  those  materials  licensees, 
and  holders  of  certificates,  registrations, 
and  approvals  who  either  filed  for 
termination  of  their  license  or  approval 
or  filed  for  a  possession  only/storage 
license  prior  to  October  1,  1992.  and 
were  capable  of  permanently  ceasing 
licenseti  activities  entirely  by  September 
30,  1992. 

In  addition,  because  nonprofit 
educational  institutions  will  be  billed 
for  the  first  time  for  annual  fees,  they 
are  being  afforded  the  same  opportunity 
to  file  requests  for  termination  and 
avoid  the  FY  1993  annual  fee  as  other 
licensees  were  given  when  annual  fees 
were  first  assessed  to  them  in  FY  1991. 
The  NRC  wishes  to  emphasize  that . 
nonprofit  educational  institutions  who 
hold  licenses,  certificates,  registrations, 
and  approvals  and  who  wish  to 
relinquish  their  hcense(s),  certificate(s). 
or  registration (s)  or  obtain  a  Possession 
Only  License  (POL),  and  who  are 
capable  of  perm.anently  ceasing  licensed 
activities  entirely  by  September  30, 
1993,  must,  within  the  30-day  period 
before  the  effective  date  of  the  rule, 
notify  the  Commission,  in  writing,  in 
accordance  with  10  CFR  30.36,  40.42, 
50.82,  and  70.38,  as  appropriate. 
Nonprofit  educational  institutions  who 
hold  licenses,  certificates,  registrations 
and  approvals  must  promptly  comply 
with  the  conditions  for  license 


termination  in  those  regulatiotis  in  order 
to  be  considered  by  the  NRC  for  a 
waiver  of  the  FY  1993  annual  fee.  All 
other  licensees  and  approval  holders 
who  held  a  hcense  or  approval  on 
October  1. 1992,  are  subject  to  the  FY 
1993  annual  fees. 

Third.  §  171.19  is  amended  to  credit 
the  quarterly  partial  payments  made  by 
certain  licensees  in  FY  1993  toward 
their  total  annual  fee  to  be  assessed  or 
to  make  refunds,  if  necessary. 

Fourth,  a  new  category  4lJ  is  added  to 
10  CFR  171.16(d)  to  specifically 
segregate  and  identify  licenses 
authorizing  the  receipt  from  other 
persons  of  byproduct  material  as 
defined  in  section  ll.e.(2)  of  the  Atomic 
Energy  Act  for  possession  and  disposal. 
Section  ll.e.(2)  byproduct  material  is 
the  tailings  or  wastes  produced  by  the 
extraction  or  concentration  of  uranium 
or  thorium  from  any  ore  processed 
primarily  for  its  source  material  content. 

Fifth,  additional  language  is  added  for 
irradiator  fee  Categories  3F  and  30  in  10 
CFR  171.16(d)  to  clarify  that  those  two 
fee  categories  include  underwater 
irradiators  for  irradiation  of  materiaU 
where  the  source  is  not  exposed  for 
irradiation  purposes. 

Sixth,  a  new  §  171.8  is  being  added 
which  provides  that  10  CFR  part  171 
does  not  contain  any  information 
collection  requirements  falling  within 
the  purview  of  the  Paperv^ork  Reduction 
Act. 

Seventh,  the  definition  of  materials 
license  in  §  171.3  is  being  revised  to 
clarify  that  the  term  license,  for  fee 
purposes,  includes  a  license,  certificate, 
approval,  registration  or  other  form  of 
permission  issued  by  the  NRC. 

The  NRC  notes  that  the  impact  of  the 
fees  for  FY  1993  on  small  entities  has 
been  evaluated  in  the  Regulatory 
Flexibility  Analysis  (see  appendix  A  to 
this  final  rule).  Based  on  this  analysis, 
the  NRC  is  continuing  for  FY  1993  • 
maximum  annual  fee  of  $1,600  per 
licensed  category  for  those  licensees 
who  qualify  as  a  small  entity  under  the 
NRC's  size  standards.  The  NRC  is  also 
continuing  for  FY  1993  the  lower  tier 
small  entity  annual  fee  of  S400  per 
licensed  category  for  certain  materials 
licensees,  which  was  established  by  the 
NRC  in  FY  1992  (57  FR  13625:  April  17, 
1992), 

The  10  CFR  part  171  annual  fees  have 
been  determined  using  the  same  method 
used  to  determine  the  FY  1991  and  FY 
1992  annual  fees  except  for  LLW  annual 
fees  as  discussed  in  Section  11  of  this 
final  rule.  The  amounts  to  be  collected 
through  annual  fees  in  the  amendments 
to  10  CFR  part  171  are  based  on  the 
increased  professional  hourly  rate.  The 
amendments  to  10  CFR  part  171  do  not 
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(  har.'^f  thn  underlying  basis  for  10  CFR 
part  171.  that  is,  chart^-^.s  =i  riass  of 
licensees  for  NRC  costs  di;:.butable  to 
that  class  of  licensees.  The  charges  are 
consistent  with  the  Congressional 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90,  which  states  that 
the  "conferees  contemplate  that  the 
NRC  will  continue  to  allocate  generic 
costs  that  are  attributable  to  a  given 
class  of  licensee  to  such  class"  and  the 
"conferees  intend  that  the  NRC  assess 
the  annual  charge  under  the  principle 
that  licensees  who  require  the  greatest 
expenditures  of  the  agency's  resources 
should  pay  the  greatest  annual  fee.  '  136 
Cong.  Rec.  at  H12692-93. 

The  NRC  notes  that  many  licensees 
have  indicated  during  the  past  two  years 
that  although  they  held  a  valid  NRC 
license  authorizing  the  possession  and 
use  of  special  nuclear,  source,  or 
byproduct  material,  they  were  in  fact 
either  not  using  the  material  to  conduct 
operations  or  had  disposed  of  the 
material  and  no  longer  needed  the 
license.  In  particular,  this  issue  has  been 
raised  by  certain  uranium  mill  licensees 
who  have  mills  not  currently  in 
operation.  In  responding  to  licensees 
about  this  matter,  the  NRC  has  stated 
that  annual  fees  are  assessed  based  on 
whether  a  licensee  holds  a  valid  NRC 
license  that  authorizes  possession  and 
use  of  radioactive  material.  Whether  or 
not  a  licensee  is  actually  conducting 
operations  using  the  material  is  a  matter 
of  licensee  discretion.  The  NRC  cannot 
control  whether  a  licensee  elects  to 
possess  and  use  radioactive  material 
once  it  receives  a  license  from  the  NRC. 
Therefore,  the  NRC  reemphasizes  that 
the  annual  fees  will  be  assessed  based 
on  whether  a  Ucensee  holds  a  valid 
license  with  the  NRC  that  authorizes 
possession  and  use  of  radioactive 
material.  To  remove  any  uncertainty, 
the  NRC  is  issuing  minor  clarifying 
amendments  to  10  CFR  171.16.' 
footnotes  1  and  7.  . 

C.  FY  1993  Budgeted  Costs 

The  FY  1993  budgeted  costs  by  major 
activity  to  be  recovered  through  10  CFR 
parts  170  and  171  fees  are  shown  in 

Table  I. 

Table  I.— Recovery  of  nrC's  FY 
1993  Budget  Authority 


Table  I.— Recovery  of  NPC  s  fy 
1993  BucxsET  Authority— Ccp*  r^^ed 


Recovery  method 


N^',  ear  waste  fund  

P-il  170  (licsi-sa  a-d  insp«ction 

'98$)  

Other  receipts 


Estimated 
amount 

(dollars  in 
millions) 


S21.1 

110.1 
.1 


Recovery  method 

Estimated 
amount 

(dollars  in 
millions) 

Part  171  (annual  fees): 
Power  Reactors  

323.5 

Nonpower  Reactors 

2.7 

Fuel  Facilities     

13.7 

Spent  Fuel  Storage 

7 

Uranium  Recovarv    

.5 

Transportation 

Material  Users  

4.4 

'38.6 

Subtotal  part  171  

384,1 

Costs  remaining  to  bB  recovered 
not  identified  atwve  

246 

Total 

540.0 

'  Includes  $5.4  million  that  will  not  be 
recovered  from  small  materials  licensees 
because  of  the  reduced  small  entity  fees. 

The  $24.6  million  identified  for  those 
activities  which  are  not  identified  as 
either  10  CFR  parts  170  or  171  or  the 
NWF  in  Table  I  are  distributed  among 
the  NRC  classes  of  licensees  as  follows: 

$22.1  million  to  operating  power  reactors; 

S0.8  million  to  fuel  facilities;  and 

SI. 7  million  to  other  materials  licensees. 

In  addition,  approximately  $5.4 
million  must  be  collected  as  a  result  of 
continuing  the  $1,800  maximum  fee  for 
small  entities  and  the  lower  tier  small 
entity  fee  of  $400  for  certain  licensees. 
In  order  for  the  NRC  to  recover  100 
percent  of  its  FY  1993  budget  authority 
in  accordance  with  OBRA-90.  the  NRC 
will  recover  $4.6  million  of  the  $5.4 
million  from  operating  power  reactors 
and  the  remaining  $0.8  million  from 
large  entities  that  are  not  reactor 
licensees. 

This  distribution  results  in  an 
additional  charge  (surcharge)  of 
approximately  $223,000  per  operating 
power  reactor;  $61,100  for  each  HEU, 
LEU,  UF6  and  each  other  fuel  facility 
license;  $1,100  for  each  materials 
license  in  a  category  that  generates  a 
significant  amount  of  low  level  waste; 
and  $120  for  other  materials  licenses. 
When  added  to  the  base  annual  fee  of 
approximately  $3.0  million  per  reactor. 
this  will  result  in  an  annual  fee  of 
approximately  $3.2  million  per 
operating  power  reactor.  The  total  fuel 
facility  annual  fee  will  be  between 
approximately  $680,000  and  $3.1 
million.  The  total  annual  fee  for 
materials  licenses  will  vary  depending 
on  the  fee  category(ies)  assigned  to  the 
license. 

The  additional  charges  not  directly  or 
solely  attributable  to  a  specific  class  of 
NRC  licensees  or  costs  not  recovered 
from  all  NRC  licensees  on  the  basis  of 


prnvious  Commissio.n  policy  decisions 
v\!l!  be  r«(  o'.erf^d  from  the  designated 
classes  of  licensees  previously 
identified.  A  further  discussion  and 
breakdown  of  the  specific  costs  by  major 
classes  of  licensees  are  shown  in 
Section  IV  of  this  final  rule. 

The  NRC  notes  that  in  prior  litigation 
over  NRC  annual  fees,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  concluded  that  the  NRC  "did  not 
abuse  its  discretion  by  failing  to  impose 
the  annual  fee  on  all  licensees. '  Florida 
Power  6-  Ught  Co.  v.  NRC,  846  F.2d  765. 
770  (D.C.  Cir,  1988),  cert,  denied,  109  S. 
Ct.  1952  (1989).  As  noted  earlier,  the 
conferees  on  Pub.  L.  101-508  have 
acknowledged  the  D.C.  Circuit's  holding 
that  the  Commission  was  within  its 
legal  discretion  not  to  impose  fees  on  all 
licensees. 

IV.  Section-by-Scction  Analysis 

The  following  analysis  of  those     * 
sections  that  are  affected  under  this 
final  rule  provides  additional 
explanatory  information.  All  references 
are  to  title  10,  chapter  I,  U.S.  Code  of 
Federal  Regulations. 

Part  170 

Section  170.3    Definitions. 

The  definition  of  materials  license  is 
being  revised  to  clarify  that  the  term 
license,  for  fee  purposes,  includes  a 
license,  certificate,  approval, 
registration  or  other  form  of  permission 
issued  by  the  NRC  pursuant  to  the 
regulations  in  10  CFR  parts  30,  32 
through  36,  39,  40,  61,  70^  71  and  72. 
This  definition  is  consistent  with  the 
definition  of  license  in  Section  551(8)  of 
the  Administrative  Procedures  Act. 

Section  170.8    Information  collection 
requirements:  0MB  approval. 

This  section,  which  is  being  added, 
provides  that  10  CFR  part  170  does  not 
contain  any  information  collection 
requirements  falling  within  the  pur\'iew 
of  the  Paperwork  Reduction  Act. 

Section  170.20    Average  cost  per 
professional  staff  hour. 

This  section  is  amended  to  reflect  an 
agency-wide  professional  staff-hour  rate 
based  on  FY  1993  budgeted  costs. 
Accordingly,  the  NRC  professional  staff- 
hour  rate  for  FY  1993  for  all  fee 
categories  that  are  based  on  full  cost  is 
$132  per  hour,  or  $229,912  per  direct 
FTE.  The  late  is  based  on  the  FY  1993 
direct  FTEs  and  NRC  budgeted  costs 
that  are  not  recovered  through  the 
appropriati  jn  from  the  NWF.  The  rate  is 
calculated  using  the  identical  method 
established  for  FY  1991  and  FY  1992. 
The  method  is  as  follows: 

1.  All  direct  FTEs  are  identified  in 
Table  II  by  major  program. 
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Table  II.— Allocation  of  Direct 
FTEs  BY  Major  Program 


Major  program 


Reactor  Safety  &  Safeguards  Reg- 
ulation   

Reactor  Safety  Research  

Nuclear  Mate'ai  &  low-Level 
Waste  Safety  &  Safeguards 
Regulation 

Reactof  Special  ar>d  IrxJependent 
Reviews.  Investgations.  and  En- 
forcenf>ent  

Nuclear  Material  Management  and 
Support  

Total  direct  FTE 


Number 

of  direct 

FTEsi 


Table  III.— FY  1993  Budget 
Authority  by  Major  Category 

[Dollars  in  millions] 


69.0 
18.0 


'1.619.1 


1 ,080.0 
117.7 


334.4 


'  FTE  (full  time  equivalent)  is  one  person 
working  for  a  full  year.  Regional  employees 
are  counted  in  the  office  of  ttie  program  each 
supports. 

2  In  FY  1993.  1.619.1  FTEs  of  the  total 
3,296  FTEs  are  considered  to  t>e  in  direct 
support  of  NRC  non-NWF  programs.  The 
remaining  1,676.9  FTEs  are  considered 
overhead  and  genera'  a^:  aciTiinlstrative. 

2.  NRC  FY  1993  budgeted  costs  are 
allocated,  in  Table  III,  to  the  following 
four  major  categories: 

(a)  Salaries  and  benefits. 

(b)  Administrative  support. 

(c)  Travel. 

(d)  Program  support. 

3.  Direct  program  support,  the  use  of 
contract  or  other  services  in  support  of 
the  line  organization's  direct  program,  is 
excluded  because  these  costs  are 
charged  directly  through  the  various 
categories  of  fees. 

4.  All  other  costs  (i.e.,  Salaries  and 
Benefits,  Travel,  Administrative 
Support,  and  Program  Support 
contracts/services  for  G&A  activities) 
represent  "in-hcuse"  costs  and  are  to  be 
collected  by  allocating  them  uniformly 
over  the  total  number  of  direct  FTEs. 

Using  this  method,  which  was 
described  in  the  final  rules  published 
July  10,  1991  (56  FR  31472)  and  July  23. 
1992  (57  FR  32691)  and  excluding  direct 
Program  Support  funds,  the  remaining 
$372.3  milhon  allocated  uniformly  to 
the  direct  FTEs  (1,619.1)  results  in  a  rate 
of  $229,912  per  FTE  for  FY  1993.  The 
Dirt'ct  FTE  Hourly  Rate  is  $132  per  hour 
■  roiindpd  to  the  nearest  whole  dollar). 
1  •  :•-  rate  is  calculated  by  dividing 
$i7Z  3  millinn  by  the  number  of  direct 
FTEs  {1,619.1  FTE)  and  the  number  of 
productive  hours  in  one  year  (1,744 
hours)  as  indicated  in  0MB  Circular  A- 
76,  "Performance  of  Commercial 
.Activities." 


Salaries  and  benefits  

S254  1 

Administrative  support 

83.8 

Travel 

14.1 

Total    nonprogram    support 
obligations  

352.0 

Program  support 

166.9 

Total  Budget  Authority 

Less  direct  program  support  and 
offsetting  receipts 

518.9 
146.6 

Budget  Allocated  to  Direct  FTE  

Professional  Hourly  Rate  

372.3 
132 

Section  170.21     Schedule  of  Fees  for 
Production  and  Utilization  FaciUties, 
Review  of  Standard  Reference  Design 
ApprovaLs.  Special  Projects, 
Inspections,  and  Import  and  Export 
Licenses. 

The  licensing  and  inspection  fees  in 
this  section,  which  are  based  on  full- 
cost  recovery,  are  revised  to  reflect  the 
FY  1993  budgeted  costs  and  to  more 
completely  recover  costs  incurred  by  the 
NRC  in  providing  licensing  and 
inspection  services  to  identifiable 
recipients.  The  fees  assessed  for  ser\'ices 
provided  under  the  schedule  are  based 
on  the  professional  hourly  rate  as  shown 
in  §  170.20  and  any  direct  program 
support  (contractual  services)  cost 
expended  by  the  NRC.  Any  professional 
hours  expended  on  or  after  the  effective 
date  of  this  rule  will  be  assessed  at  the 
FY  1993  rate  shown  in  §  170.20.  The 
NRC  is  revising  the  amount  of  the 
import  and  export  licensing  fees  in 
§  170.21,  facility  Category  K  to  provide 
for  the  increase  in  the  hourly  rate  from 
$123  per  hour  to  $132  per  hour. 

Footnote  2  of  §  170.21  is  revised  to 
provide  that  for  those  applications 
currently  on  file  and  pending 
completion,  the  professional  hours 
expended  up  to  the  effective  date  of  this 
rule  will  be  assessed  at  the  professional 
rates  established  for  the  June  20. 1984. 
January  30.  1989.  July  2. 1990,  August 
9, 1991,  and  August  24. 1992.  rules  as 
appropriate.  For  topical  report 
applications  currently  on  file  which  are 
still  pending  completion  of  the  review, 
and  for  which  review  costs  have 
reached  the  applicable  fee  ceiling 
established  by  the  July  2. 1990,  rule,  the 
costs  incurred  after  any  applicable 
ceiling  was  reached  through  August  8, 
1991,  will  not  be  billed  to  the  applicant 
Any  professional  hours  expended  for 
the  review  of  topical  report 
applications,  amendments,  revisions  or 
supplements  to  a  topical  report  on  or 
after  August  9. 1991.  are  assessed  at  the 
applicable  rate  established  by  §  170.20. 


Section  170.31  Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 
Services,  including  Inspections,  and 
Import  and  Export  Licenses. 

The  Ucensing  and  inspection  fees  in 
this  section  are  revised  to  recover  more 
completely  the  FY  1993  costs  incurred 
by  the  Commission  in  providing 
licensing  and  inspection  services  to 
identifiable  recipients.  Those  flat  fees, 
which  are  based  on  the  average  time  to 
review  an  application  or  conduct  an 
inspection,  have  been  adjusted  to  reflect 
both  the  increase  in  the  professional 
hourly  rate  from  $123  per  hour  in  FY 
1992  to  $132  per  hour  in  FY  1993  and 
the  revised  average  professional  staff 
hours  needed  to  process  a  licensing 
action  (new  license,  renewal,  and 
amendment)  and  to  conduct 
inspections. 

As  previously  indicated,  the  CFO  Act 
requires  that  the  NRC  conduct  a  review, 
on  a  biennial  basis,  of  fees  and  other 
charges  imposed  by  the  agency  for  its 
services  and  revise  those  charges  to 
reflect  the  costs  incurred  in  providing 
the  services.  Consistent  with  the  CFO 
Act  requirement,  the  NRC  has 
completed  its  review  of  license  and 
inspection  fees  assessed  by  the  agency. 
The  review  focused  on  the  flat  fees  that 
are  charged  nuclear  materials  licensees 
and  applicants  for  licensing  actions 
(new  licenses,  renewals,  and 
amendments)  and  for  inspections.  The 
full  cost  license/inspection  fees  (e.g..  for 
reactor  and  fuel  facilities)  and  annual 
fees  were  not  included  in  this  biennial 
review  because  the  hourly  rate  for  full 
cost  fees  and  the  annual  fees  are 
reviewed  and  updated  annually  in  order 
to  recover  100  percent  of  the  NRC 
budget  authority. 

To  determine  the  hcensing  and 
inspection  flat  fees  for  materials 
licensees  and  applicants,  the  NTiC  uses 
historical  data  fo  determine  the  average 
number  of  professional  hours  required 
to  perform  a  licensing  action  or 
inspection  for  each  license  category. 
These  average  hours  are  multiplied  by 
the  professional  hourly  rate  of  $132  per 
hour  for  FY  1993.  Because  the 
professional  hourly  rate  is  updated 
annually,  the  biennial  review  examined 
only  the  average  number  of  hours  per 
licensing  action  and  inspection.  The 
review  indicates  that  the  NRC  needs  to 
modify  the  average  number  of  hours  on 
which  the  current  licensing  and 
inspection  flat  fees  are  based  in  order  to 
recover  the  cost  of  providing  the 
licensing  and  inspection  services.  The 
average  number  of  hours  required  for 
licensing  actions  was  last  reviewed  and 
modified  in  1990  (55  FR  21173;  May  23, 
1990).  Thus  the  revised  hours  used  to 
determine  the  fees  for  FY  1993  reflect 
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•he  changes  m  the  lic.ensi.ig  program 
that  have  occurred  since  that  time,  for 
example,  new  initiatives  underway  for 
certain  types  of  licenses  and 
management  guidance  that  reviewers 
conduct  more  detailed  reviews  of 
certain  renewal  applications  based  on 
historical  enforcement  actions  in  order 
to  insure  public  health  and  safety.  The 
average  number  of  hours  for  materials 
hcensing  actions  (new  licenses. 
renewals  and  amendments)  have  not 
changed  significantly  for  most 
categories.  For  new  license  applications, 
approximately  60  percent  of  the 
materials  license  population  have 
increases  of  less  than  25  percent,  with 
some  having  slight  decreases.  For 
license  renewals,  approximately  85 
percent  have  increases  of  less  than  25 
percent,  with  some  having  decreases; 
and  for  amendments,  approximately  90 
percent  have  increases  of  less  than  25 
percent  with  some  having  decreases. 
Only  2  percent  of  the  materials  license 
population  have  increases  of  100 
percent  or  greater,  for  example,  renewal 
fees  for  irradiator  licenses  (fee 
Categories  3F  and  3G)  and  hcenses 
authorizing  distribution  of  items 
containing  byproduct  material  to 
persons  generally  hcensed  under  10 
CFR  part  31  (fee  Category  31). 

For  materials  inspections,  a 
distribution  of  the  changes  to  the 
inspection  fees  shows  that  inspection 
fees  increased  by  at  least  100  percent  for 
19  percent  of  the  licenses.  The  largest 
increases  are  for  inspections  conducted 
of  those  licenses  authorizing  byproduct 
material  for  (1)  broad  scope  processing 
or  manufacturing  of  items  for 
commercial  distribution  (fee  category 
3A);  (2)  broad  scope  research  and 
development  (fee  category  3L);  and  (3) 
broad  scope  medical  programs  (fee 
category  7B).  Over  50  percent  of  the 
licenses  have  increases  of  more  than  50 
percent.  The  primary  reason  for  these 
relatively  large  increases  is  that  the 
average  number  of  hours  on  which 
inspection  fees  are  based  has  not  been 
updated  since  1984  (49  FR  21293;  May 
21,  1984).  As  a  result,  the  average 
number  of  professional  hours  used  in 
the  current  fee  schedule  for  inspections 
is  outdated.  During  the  past  eight  years, 
the  NRC's  inspection  program  has 
changed  significantly.  In  some  program 
areas,  for  example,  NRC  management 
guidance  in  recent  years  has 
enphas'zed  that,  based  on  historical 
enforcement  actions,  inspections  be 
more  thorough  and  m-depth  so  as  to 
iniprove  public  health  and  safety. 

The  review  of  the  inspection 
information  aiso  indicates  that  over  90 
percent  of  the  inspections  conducted  are 
routine  inspections.  As  a  resuh,  for  most 


fee  categories  there  were  no  nonroutine 
inspections  conducted  or  a  very  small 
number  of  nonroutine  inspections  were 
completed.  Therefore,  the  NRC  has  little 
or  no  meaningful  current  data  on  which 
to  base  a  separate  nonroutine  inspection 
fee.  For  these  reasons,  the  NRC,  for  fee 
purposes,  is  combining  routine  and 
nonroutine  inspection  fees  into  a  single 
fee  rather  than  assess  separate  fees  for 
routine  and  nonroutine  inspections 
This  inspection  fee  will  be  assessed  for 
each  routine  and  nonroutine  inspection 
conducted  by  the  NRC. 

The  amounts  of  the  licensing  and 
inspection  flat  fees  were  rounded,  as  in 
the  past,  by  applying  standard  rules  of 
arithmetic  so  that  the  amounts  rounded 
would  be  de  minimus  and  convenient  to 
the  user.  Fees  that  are  greater  than 
$1,000  are  rounded  to  the  nearest  $100. 
Fees  under  $1,000  are  rounded  to  the 
nearest  $10. 

The  revised  fees  are  applicable  to  fee 
categories  l.C  and  l.D;  2  B  and  2  C:  3  A 
through  3.P:  4.B  through  9  D.  10  B,  1,=;A 
through  15E  and  16.  The  fees  will  be 
assessed  for  applications  filed  or 
inspections  conducted  on  or  after  the 
effective  date  of  this  rule. 

For  those  licensing,  inspection,  and 
review  fees  assessed  that  are  based  on 
full-cost  recovery  (cost  for  professional 
staff  hours  plus  any  contractual 
services),  the  revised  hourly  rate  of 
$132,  as  shown  in  §  170.20,  applies  to 
those  professional  staff  hours  expended 
on  or  after  the  effective  date  of  tnis  rule 

Additional  language  has  been  added 
to  irradiator  fee  Categories  3F  and  3G  in 
10  CFR  170.31  to  clarify  that  those  two 
fee  categories  include  underwater 
irradiators  for  irradiation  of  materials 
where  the  source  is  not  exposed  for 
irradiation  purposes.  Although  the 
sources  are  not  removed  from  their 
shielding  for  irradiation  purposes, 
underwater  irradiators  are  not  self- 
shielded  as  are  the  small  irradiators  in 
fee  Category  3E.  The  underwater 
irradiators  are  large  irradiators,  and 
possession  limits  of  thousands  of  curies 
are  authorized  in  the  licenses.  The 
design  of  the  facility  is  important  to  the 
safe  use  of  both  exposed  source 
irradiators  and  underwater  irradiators, 
and  10  CFR  part  36  applies  the  same 
requirements  to  the  underwater 
irradiators  where  the  source  is  not 
exposed  for  irradiation  as  to  the  exposed 
source  irradiators.  The  average  costs  of 
conducting  Ucense  reviews  and 
performing  inspections  of  the 
underwater  irradiators  where  the  source 
remains  shielded  during  irradiation  are 
similar  to  the  costs  for  irradiators  where 
the  source  is  exposed  during  irradiation. 

Category  4D  in  10  CFR  170  31  is 
added  to  specifically  segregate  and 


identif>'  those  licenses  authorizing  the 
receipt,  from  other  persons,  of 
byproduct  matonal  as  defined  in  section 
ll,e.(2)  of  the  Atomic  Energy  .'\ct  for 
possession  and  disposal.  Section 
11. e. (2)  byproduct  material  is  the 
tailings  or  wastes  produced  by  the 
extraction  or  concentration  of  uranium 
or  thorium  from  any  ore  processed 
primarily  for  its  source  material  content 
This  change  is  based  on  the  NRC's 
recognition  cf  increased  activity  related 
to  disposal  of  lie. (2)  byproduct 
material  and  to  better  distinguish  this 
unique  category  of  license.  Mill  licenses 
subject  to  the  fees  in  fee  Category  2A  of 
10  CFR  170.31  will  not  be  assessed  fees 
under  fee  Category  4D.  All  other 
licenses  that  authorize  the  receipt,  from 
other  persons,  of  section  11. e. (2) 
byproduct  material  for  possession  and 
disposal  will  be  subject  to  the  Category 
4D  fees.  Mill  licenses  that  authorize 
decommissioning,  decontamination, 
reclamation  or  site  restoration  activities 
and  section  lie  (2)  disposal  services  are 
subject  to  the  fees  of  both  categories,  as 
applicable. 

Port  171 

Section  171.3     Dehnitions. 

The  definition  of  materials  license  is 
being  revised  to  clarifv^  that  the  term 
license,  for  fee  purposes,  includes  a 
license,  certificate,  approval, 
registration  or  other  form  of  permission 
issued  by  the  NRC  pursuant  to  the 
regulations  in  10  CFR  parts  30,  32 
through  36,  39,  40.  61,  70,  71  and  72. 
This  definition  is  consistent  with  the 
definition  of  license  in  section  551(8)  of 
the  Administrative  Procedures  Act. 

Section  171.8    Information  collection 
requirements:  0MB  approval. 

This  section,  which  is  being  added, 
provides  that  10  CFR  part  171  does  not 
contain  any  information  collection 
requirements  falling  within  the  purview 
of  the  Paperwork  Reduction  Act. 

Seciion  171  11     Exemptions. 

Paragraph  (a)  of  this  section  is 
amended  to  revoke  the  current 
exemption  from  annual  fees  for 
nonprofit  educational  institutions.  The 
NRC  is  changing  its  previous  policy 
decision  because  of  the  U.S.  Court  of 
Appeals  decision  on  fees  and  the 
Durrent  administrative  record  that 
wculd  comprise  the  basis  for  a 
continued  exemption.  A  detailed 
discussion  of  this  change  in  fee  policy 
is  found  in  Section  II  of  this  final  njle. 

A  new  paragraph  is  added  which 
incorporates  the  specific  statutory 
exemption  provided  in  Lhe  Energy 
Policy  Act  of  1992  for  certain  nonpower 
(research)  reactors,  and  paragraphs  (b) 
and  (d),  the  exemption  section  for 
materials  licensees,  ha-'e  been  revised. 


Federal  Reui-tHr 


gulatu,:- 


Section  2903(a)(4)  of  the  Energy 
Policy  Act  amends  section  6101(c)  of 
OBRA-90  to  specifically  exempt  ftom 
10  CFR  part  171  annual  fees  certain 
Federally  owned  research  reactors  if^ 

(1)  The  reactor  is  used  primarily  for 
educational  training  and  academic 
research  purposes;  and 

(2)  The  design  of  the  research  reactor 
satisfies  certain  technical  specifications 
set  forth  in  the  legislation.  For  purposes 
of  this  exemption  the  term  "research 
reactor"  means  a  nuclear  reactor  that — 

(i)  Is  licensed  by  the  Nuclear 
Regulatory  Commission  under  section 
104  c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
less;  and 

(ii)  If  so  licensed  for  operation  at  a 
thermal  power  level  of  more  than  1 
megawatt,  does  not  contain — 

(A)  A  circulating  loop  through  the 
core  in  which  the  licensee  conducts  fuel 
experiments; 

(B)  A  liquid  fuel  loading;  or 

(C)  An  experimental  facility  in  the 
core  in  excess  of  16  square  inches  in 
cross-section. 

The  NRC.  in  implementing  this 
provision  of  the  Energy  Policy  Act,  is 
limiting  the  exemption  in  10  CFR  part 
171  only  to  Federally  owned  research 
reactors. 

The  NRC.  in  making  this  required 
change,  is  not  changing  its  exemption 
pohcy.  As  in  FY  1991  and  FY  1992.  the 
NRC  will  continue  a  very  high  eligibility 
threshold  for  granting  exemption 
requests.  Therefore,  the  NRC  strongly 
discourages  the  filing  of  exemption 
requests  by  licensees  who  have 
previously  had  exemption  requests 
denied  unless  there  are  significantly 
changed  circumstances. 

Earlier  in  this  notice,  the  NRC 
discussed  its  decision  to  revoke  the 
current  exemption  from  annual  fees  for 
nonprofit  educational  institutions. 
Nonprofit  educational  institutions  will 
be  subject  to  annual  fees  in  FY  1993. 

Exemption  requests,  or  any  requests 
to  clarif)'  the  bill,  will  not.  per  se, 
extend  the  interest-free  period  for 
payment  of  the  bill.  Bills  are  due  on  the 
effective  date  of  the  final  rule. 
Therefore,  only  payment  will  ensure 
avoidance  of  interest,  administrative, 
and  penalty  charges.  Any  requests  for 


exemption  from  the  annual  fees  should 
be  addressed  to  the  USNRC.  ATTN: 
Executive  Director  for  Operations. 
Washington.  DC  20555. 

The  NRC  is  revising  §  171.11fb)  to  not 
only  require  that  requests  for  exemption 
be  filed  with  the  NRC  within  90  days 
from  the  effective  date  of  the  final  rule 
establishing  the  ahnual  fees  but  also  to 
require  that  requests  for  clarification  of 
or  questions  relating  to  annual  fee  bills 
must  also  be  filed  within  90  days  from 
the  date  of  the  invoice. 

Experience  in  considering  exemption 
requests  under  §  171.11  has  indicated 
that  §  171.11(d)  is  ambiguous  regarding 
whether  an  applicant  must  fulfill  all.  or 
only  one,  of  the  three  factors  listed  in 
the  exemption  provision  in  order  to  be 
considered  for  an  exemption.  The  NRC 
is  amending  the  section  to  clarify  that 
the  three  factors  should  not  be  read  as 
conjunctive  requirements  but  rather  as 
independent  considerations  which  can 
support  an  exemption  request. 

The  NRC  notes  that  section  2903(c)  of 
the  Energy  Policy  Act  requires  the  NRC 
to  review  its  policy  for  assessment  of 
annual  fees,  under  section  6101(c)  of 
OBRA-90,  solicit  comment  on  the  need 
for  changes  to  this  policy,  and 
recommend  changes  in  existing  law  to 
the  Congress  the  NRC  finds  are  needed 
to  prevent  the  placement  of  an  unfair 
burden  on  certain  NRC  licensees.  The 
NRC  pubhshed  for  public  comm.ent  a 
separate  notice  in  the  Federal  Register 
on  April  19,  1993  (58  FR  21116-21121). 
The  90-day  public  comment  period  for 
this  notice  expires  on  July  19. 1993. 

The  NRC  also  notes  that  since  the  FY 
1992  final  rule  was  published  in  July 
1992,  licensees  have  continued  to  file 
requests  for  termination  with  the  NRC 
Other  licensees  have  either  called  or 
wTitten  to  the  NRC  since  the  final  rule 
became  effective  requesting  further 
clarification  and  information  concerning 
the  annual  fees  assessed.  The  NRC  is 
responding  to  these  requests  as  quickly 
as  possible  but  it  was  unable  to  respond 
and  take  appropriate  action  on  all  of  the 
requests  before  the  end  of  the  fiscal  year 
on  September  30, 1992.  Footnote  1  of  10 
CFR  171.16  provides  that  the  annual  fee 
is  waived  where  a  license  is  terminated 
prior  to  October  1  of  each  fiscal  year. 
However,  based  on  the  number  of 
requests  filed,  the  NRC  is  exempting 


from  the  FY  1993  annual  fees  those 
licensees,  and  holders  of  certificates, 
registrations,  and  approvals  who  either 
filed  for  termination  of  their  licenses  or 
approvals  or  filed  for  possession  only/ 
storage  only  licenses  prior  to  October  1, 
1992,  and  were  capable  of  permanently 
ceasing  licensed  activities  entirely  by 
September  30,  1992.  In  addition, 
because  nonprofit  educational 
institutions  will  be  billed  for  the  first 
time  for  annual  fees  the  NRC  wishes  to 
emphasize  that  nonprofit  educational 
institutions  who  hold  licenses, 
certificates,  registrations,  and  approvals 
and  who  wish  to  relinquish  their 
license(s),  certificate(s),  or  regislration(s) 
or  obtain  a  Possession  Only  License 
(POL),  and  who  are  capable  of 
permanently  ceasing  licensed  activities 
entirely  by  September  30. 1993.  must, 
within  the  30-day  period  before  the 
effective  date  of  the  rule,  notify  the 
Commission,  in  writing,  in  accordance 
with  10  CFR  30.36,  40.42,  50.82,  and 
70.38.  as  appropriate.  Nonprofit 
educational  institutions  who  hold 
licenses,  certificates,  registrations,  and 
approvals  must  promptly  comply  wjth 
the  conditions  for  license  termination  in 
those  regulations  in  order  to  be 
considered  by  the  Commission  for  a 
waiver  of  the  FY  1993  annual  fee.  This 
is  being  done  so  that  nonprofit 
educational  institutions  will  be  afforded 
the  same  opportunity  to  file  for 
termination  and  avoid  the  FY  1993 
annual  fee  as  other  licensees  were  given 
when  annual  fees  were  first  assessed  to 
them  in  FY  1991.  All  other  licensees 
and  approval  holders  who  held  a  license 
or  approval  on  October  1,  1992,  are 
subject  to  the  FY  1993  annual  fees. 

Section  171.15    Annual  Fee  Reactor 
operating  licenses. 

The  annual  fees  in  this  section  are 
revised  to  reflect  the  FY  1993  budgeted 
costs.  Paragraphs  (a),  (b)(3).  (c)(2),  (d). 
and  (e)  are  revised  to  comply  with  the 
requirement  of  OBRA-90  to  recover 
approximately  100  percent  of  the  NRC 
budget  for  FY  1993.  Table  IV  shows  the 
budgeted  costs  that  have  been  allocated 
to  operating  power  reactors.  They  have 
been  expressed  in  terms  of  the  NRC's  FY 
1993  programs  and  program  elements. 
The  resulting  total  base  annual  fee 
amount  for  power  reactors  is  also 
shown. 
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Table  iV— Allocation  of  NRC  FY  1993  Budget  tq  Power  Re4C-ors  Base  Fees  ' 


Reac'-'  Sa'er;  arxj  Safeguards  ReguJation  (RSSR): 

S'a^'ia''^.  ►'eac'of  Designs  

j3^_^...-.,  ^  .:p"se  P«re\A.ai    

R«ac*c-  a^'O  S''e  ^.ce'-s  ^g  

c^eside"*   ''sr— :.' -^^f^s      ■ 

^ogiC"  Ba>o::   '•^z*i-::'.'Ons ■ 

-•a-'-   -:>  ana  Peg'ons)  ■ 

£„e.,j    -5;6Cticns 

License  Maintenance  a-"^  Sa'e^'  Evaluations  .. 
Plant  Perforrrance  

..^     r~--i^     Z3  ,-3    '  -  r— ;:! '- ^  r-  


r>i 


■ler  oa: 


o,, 


Re.:aAs  and  Assistance 


PSSP  Proqrg.Ti  Total 


&  license  Renewal 


Peac*:-'  Sa'e-,  =c>63^:-    =£  =  ) 
i'a-ra-"  ^-iacor  Designs 

P!ar;  -e-:  ~a     6       

^'j" s'  ^e.  31.   t'/  

Qa^sr  y  Accident  Analysis 

Safer/  issue  Resolution  and  Regulatory  Improvements 


CCa  Prr-.nra.m  Tr>tal   

ca-  Ma-A-  a   n  _-a  .evel  (NMLL)  NMLL  (NMSS): 


sa' 


;_a'-:s  _  ;r-;  '5  and  Irtspection  

'-''r  ■-■  4  E  .^^'  ■liStss. /International  Safeguards 

De.9'cc  i   -;  ement  Inspection  Activities  

Ura."i-.~  Pe-ce.'y  Licensing  and  Inspecton 

Decommisstoning  NMLL  (RES) 

Environmental  Policy  and  Decommtssioning  


MLL  Program  Total 

ecat  and  independent  Revievi/s.  Investigations,  and  Enforcement: 

rs' >-    F.i  -a*     ~S    


\-E   ^cident  Res;:  <■  -       

Opefarional  Exper.o'-ca  E.<aluation  

Committee  on  Review  Genenc  Requirements 


RSIRIE  Program  Total 


Total 


Total  Base  Fee  Amount  Allocated  to  Power  Reactors  (nwllions) 

Less  Estimated  Part  170  Power  Reactor  Fees  (millions)  

Part  171  Base  Fees  for  Operating  Power  Reactors  (millions)  .... 


PrograTi  element  total 


Aiiocated  tc  pcv.*?r 
reactors 


Prog  ran", 

support 

($,K) 


D'rec* 
FTE 


S6  f^P-3 

913 

1,015 

4^628 

3.157 
8.606 

860 
6,920 

988 


20,200 
22.993 
2.800 
6,150 
22,102 
11,590 


440 

1.600 

0 

350 
1.200 
1.925 


350 

25 

2,005 

5.360 


1112 
146 
24.4 

204.0 

2456 
45.0 
60.7 

222.3 
55.1 
61.0 
36.1 


29.6 
13.4 
3.0 
7.2 
26.0 
38.5 


PrograTi 
suppcl 

(S.Ki 


$6,363 
913 
995 

4,628 


6  .1" 


32.660 

20  200 
2-'  i:'3  _ 
2,800 
6,150 
22,102 
11,590 


335 


19.4 

12.7 

2.3 

9.7 

30.1 
9.0 


7.0 
1.0 

240 

34.0 

20 


1.275 

0 

38 

200 
825 


2,338 

350 
25 

2,005 
5,360 


o-'ec; 
FTE 


063    I 


103  5 

14  6 

24  1 

204  0 

240.3 

45.0 

60  7 

222  3 

55  1 

56  4 
29  ^ 

1,055  7 

29  6 
i  3  3 
3  0 
72 
26.0 
38.5 


.1 
6.1 
1.3 

.2 
56 
3.8 


17.1 

7.0 

1.0 

24.0 

34.0 

2.0 


68 


1,258  4 

;  416  4 


323.6 


■  Base  annual  fees  include  all  costs  attributable  to  the  operating  power  reactor  class  of  licensees  The  base  fees  do  net  'nclude  ccs'? 
;  powe'  'eactors  for  policy  reasons. 
2  Amount  is  obtained  by  multiplying  the  direct  FTE  tinws  the  rate  per  FTE  and  adding  the  progra-^  support  <unas 


aHoca'sd 


Bas'ed  on  the  information  in  Table  IV.      Table  V  below  for  each  nuclear  power 
the  base  annual  fees  to  be  assessed  for        operating  license. 
FY  1993  are  the  amounts  shown  in 


TABLE  V. 

—Base  Annual  Fees  for  Operating  pc 

r  :::   Rr, 

-.CO '-'3 

Reactors 

Containment  type 

Annual  fee 

Westinghouse: 

1    RAAvor  Vallfiv  1                                                                     

PWR  Urge  Dry 
Containment 

do 

do 

do 

$2,972,000 

;    ~  _,.!  ar  Vallav  2                                                     

2.972,000 

3   BraiOwood  1                      .                              

2.972,000 

4.  Braidwood  2  

2.972.000 

UMI 
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Ic  pcv.er 
ors 


Drrect 
FTE 


103  5 
14  6 
24  1 

204  0 

240.3 

45.0 

607 

222  3 

55  1 

56  -< 
29  "' 


1,055  7 

29.6 
133 
30 
7.2 
26.0 
38.5 


.1 
6.1 
1.3 

.2 
56 
3.8 


17.1 

7.0 

1.0 

24.0 

34.0 

2.0 


f6 


1.258  4 


323.6 


s*s  p.i'oca'od 


Annual  fee 


,972,000 

972.000 
972,000 
,972.000 


Table  V.— Base  Annual  Fees  for  Operating  Power  RtACioHs — Contmuea 


Reactors 

Containment  type 

Annual  fee 

5.  Byron  1  ,  .  . 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

2  972  000 

6  Bryon  2  -    , 

2  972  000 

7.  Ca  lA^v  '  

2  972  000 

8.  Comaacr,6  Peak  1   

2  972  000 

9.  Diablo  Canyon  1 

2  969  000 

10.  Diablo  Canyon  2  

2  969  000 

1 1 .  Farley  1   

2  972  000 

12.  Farley  2  

2  972  000 

13.  Ginna   

2  972  000 

14.  Haddam  Neck  

2  972  000 

15.  Harris  1  

2  972  000 

16.  Indian  Point  2  

2  972  000 

17  IrKJian  Point  3  

2  972  000 

18.  Kewaunee  

2  972  000 

19.  Millstone  3  

2  972  000 

20.  North  Anna  1  

2  972  000 

21   North  Anna  2 

2  972  000 

22.  Point  Beach  1  

2,972.000 

23  Point  Beach  2 

2  972  000 

24.  Prairie  Island  1  

2,972  000 

25  Prairie  Island  2  

2  972  000 

26  Robinson  2  

2.972,000 

27.  Salem  1    

2  972  000 

2  972  000 

29.  San  Onofre  1  

2  969  000 

2,972,000 

31   South  Texas  1  

do 

do 

do 

do 

do 

do 

do 

2  972  000 

2  972  000 

33  Sumnier  1  

2,972.000 

34  Surry  1  

2  972  000 

35  Surry  2 

2  972  000 

36.  Trojan „ 

2  969  000 

37.  Turkey  Point  3 

2  972  000 

38.  Turkey  Point  4 

do 

do 

do 

do 

do 

do 

PWR— Ice  Con- 
denser. 
do 

2  972,000 

39.  Vogtle  1  

2  972  000 

40  Vogtle  2  

2.972,000 

;•    Wo'  C«9k  1  

2,972  000 

2,972,000 

43  Zion  2 

2,972,000 

■i4  Cata/vba  l  

2.964,000 

■;5  Caiawba  2 

2,964,000 

46.  Cook  1  

do 

2,964  000 

47.  Cook  2  .-. 

do 

2,964  000 

48.  McGuire  1  

do 

2.964,000 

.do 

do 

do 

PWR  Large  Dry 
Containment 

do 

do 

2,964,000 

50.  Sequoyah  1  

2,964,000 

51.  Sequoyah  2 

2,964.000 

Combustion  Engineering: 

3,013,000 

2.  Calvert  Cliffs  1  

3,013.000 

3.  Calvert  Cliffs  2 

3,013,000 

4.  Ft.  Calhoun  1   

do 

3,013,000 

5.  Maine  Yankee  

do 

.do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

3,013,000 

6.  Millstone  2 

3,013,000 

7  Palisades 

3,013,000 

8  Palo  Verde  1  „ 

3.009,000 

9.  Palo  Verde  2  

3,009,000 

10.  Paio  Verde  3 

3,009  000 

1 1 .  San  Onofre  2 

3,009,000 

12.  San  Onofre  3 

3,009,000 

13.  St.  Lucie  1  _ 

3,013,000 

14.  St.  Lucie  2 

3,013,000 

15.  WaterfordS  

3,013,000 

Babcock  &  Wilcox: 
1.  Arkansas  1  „ 

2.964,000 

2.  Crystal  River  3  

2,964,000 

3.  Davis  Basse  1 

2,964,000 

4.  Oconee  1  

2,964.000 

5.  Oconee  2 

2,964.000 

6.  Oconee  3 

2,964.000 
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Table  v.— Base  Annual  Fees  for  Operating  Power  Reactors— Continued 


-  '^'6-^  Mile  Island  1 
Gene'di  Eiectnc 


Browns  Ferry  1  

Br-4«,-s  Ferry  2 

B'jvv-s  Ferry  3 

Brunswick  1  

Brunswick  2  

6.  Clinton  1  

7  Coooer  

8  : '"s  ;-in  2  

3.  Dresjan  3 

10.  Duane  AmoW  

11.  FerTTM  2  

12.  Fitzpatrick  

13.  Grand  Gulf  1   

14.  Hatch  1  

15.  Hatch  2  

16  Hooe  Creek  1  

LaSaile  1  

USaile  2  

Limerick  1  

Limerick  2 

MIMstone  1  

Mor'.ceo   , 

\,re  M"<)  Potnt  1 
Nire  M  e  Point  2 

Oysia-  "'eek  

Psac-  5--""-''^  2  . 
Peacr,  Sortom  3  . 

pQ"V   1    


17 
18 
19 
20 
21 
22 
23 
24 
7^ 


25 
2' 
28 
29 
30 
3' 
32 
3.3 
34 
35 
36 


Qua::  C  "«s  2 
Susq-e'a-^a 


1  

2  ... 


Reactors 


Containment  type 


..do 


Mark  I  ... 

do  ... 

do  ... 

do  ... 

do  ... 

Mark  III  . 
Mark  I  ... 

do  ... 

do  ... 

do  ... 

do  ... 

do  ... 

Mark  III  . 
MarV  I  .. 

do  .. 

do  .. 

Mark  II  . 

do  .. 

do  .. 

do  .. 

Mark  I  .. 

do  .. 

do  .. 

Maft(  II  . 
Mark  I  .. 

do  .. 

do  .. 

Mark  III 
Mark  I  .. 

do  .. 

do  .. 

Mark  III 
Mark  II  . 

do  .. 

Mark  I  .. 
Mark  It  . 


GE  Dry  Contain- 
ment. 

-f^a^rre  '-^cia'  2  I  Westinghouse 

I      PWR  Dry  Cor- 
]      taininent 

^ee  Mu6  .a.and  2  i  B&W  pwp  O7 

i      Containment. 


Annual  fee 


2,964,000 

2,939,000 

2,939,000 

2,939.000 

2,939,000 

2,939,000 

3,031,000 

2,939,000 

2,939.000 

2,939.000 

2.939,000 

2.939,000 

2,939,000 

3.031,000 

2.939,000 

2,939.000 

2.939,000 

2,939,000 

2,939,000 

2.939,000 

2939,000 

2.939,00: 

2.939,000 

2  939.000 

2,939,000 

2,939,000 

2,939,000 

2,939,000 

3,031,000 

2.939.000 

2.939,000 

2,939,000 

3,031 ,000 

2.939.000 

2.939,000 

2,939.000 

2.935.000 

2  939  000 

2,9'2.00j 


964,000 


UMI 


The  "Other  Reactors"  listed  in  Table 
V  have  not  been  included  in  the  fee 
base.  Historically  both  Big  Rock  Point 
and  Three  Mile  Island  2  ha. p  been 
granted  either  hill  or  partia;  exemptions 
h-orr:  the  annual  fees.  With  respect  to 
Big  Rock  Point,  a  srr;a;'er  o'ipr  reactor, 
the  NRC  hereby  grar.s  a  pi  rial 

■(  T  'r."  FY  ;  »93  annual  fees 
■.;,iest  h..ea  with  the  NRC 
e  with  §171.11,  The  NRC, 
:  ..►'  Sirants  a  full  exemption 
,f>  island  2  because  the 
opera•^'  7Mi-_  was  revoked 
n  .'«spt'(  •  • -•■  rommanche 
hf  reartor  -e'  ^':  .ed  an  operating 
r.  FY  \9'-<'\   !.':  rii.cordance  with 


exempt:  en 
baspd  1::  a 
!n  aa.cr-;  1 
I",  thi^  f:n. 


tor 

author! '•,  ' 

in  1Q7Q  VV 

Peak  2. 

hcen,'M> 

lOCFRm  1'   C.jrr^dnt-nePefik  2  will 

be  hi.leri  fc  a  prora't-d  share  of  the 

annual  fee  Trie  'o'a:  arnoiin'  of  $2.2 

miliion  to  D*- 


Big  Rin.k  Point  and 


Comanche  Peak  2  in  base  annual  fees 
has  been  subtracted  from  the  total 
amount  assessed  operating  reactors  as  a 
surcharge. 

Paragraph  (b)(3)  is  revised  to  change 
the  fiscal  year  references  from  FY  1992 
to  FY  1993.  Paragraph  {c)(2)  is  amendtvi 
to  show  the  amount  of  the  surcharge  for 
FY  1993.  which  is  added  to  the  base 
annual  fee  for  each  operating  powpr 
reactor  shown  in  Table  V,  This 
surcharge  recovers  those  NRC  budgeted 
costs  that  are  not  directly  or  solely 
attributable  to  operating  power  reactors, 
but  nevertheless  must  be  recovered  to 
comply  with  the  requirements  of 
OBRA-90.  The  NRC  has  continued  its 
previous  policy  decision  to  recover 
these  costs  from  operating  power 
reactors. 


The  FY  1993  budgeted  costs  related  to 

tne  dddilional  charge  and  the  amount  of 

the  charge  are  calculated  as  fellows: 


Category  of  costs 


Activities  not  aftnbftaDie  to 

an  existing  NRC  iicensee  or 

Class  ot  I'censee 

a  Reviews  for  DOE'DOD  re- 
actor proiects.  West  Valley 
Demonstration  P'Oiect, 
DOE  Uranium  Mill  Tailing 
Radiation  Control  Act 
S'jMTRCA)  actions  ,    , 

D  International  cooperative 
safery  program  and  inter- 
national safeguards  activi- 
ties  and 


c"V  1993 
Dudgeted 
costs  (mil- 
lions) 


$52 


84 


'  Commanch* 
d  ,V5  out  of  36S 


Annual  fee 

2,964,000 

2,939.000 
2,939,000 
2,939.000 
2,939,000 
2,939.000 
3.031.000 
2.939,000 
2,939,000 
2,939.000 
2.939.000 
2.939,000 
2,939,000 
3.031,000 
2.939.000 
2,939.000 
2  939,000 
2,939.000 
2,939.000 
2,939,000 
2  939,000 

1  939. OOC 
2.939,000 

2  939,000 

2  939,000 
2,939,000 
2,939.000 
2,939,000 

3  031,000 
2.939,000 
2,939.000 
2,939,000 
3  031,000 
2,939,000 
2,939,000 
2939.000 
2.935.000 

:  3,29  000 

2,972,000 


2  964,000 


;s  related  to 
'  amount  of 

cllows: 
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'*•(■•! 


tV...f 


and   RRgui^fif'ns 
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PV  1993 
Dudgeted 

costs  '.rr,i^ 
tions) 


$5  2 


84 


f^alago'\  cl  ::-m\& 


gene^c  act)N.it>a'=r 
2,   ^ctu't^es  ^o!  asi^sse-::!  r^m 
1  "C  ''■ico'-iri-q  a-^c  :':&f^K-tiof^ 
fees  :,.'  i,a^  '7'  ary-n^a'  »ees 

a     ..cert,  -'g    a'xj    ^''isp^'tior 

'»,xit'o';  ft3j.:,-T':::"a    insU- 
:,.t>''5  ,arKJ 
c    Costs  ^•--'■f  '~i:...:.h-f'C  from 
pan  ';'i  'of  s*^?    s' sues  . 


rv  vi)93 
budgeted 
costs  (rr- 


6.7 


Ca'.Bg'::"^  •>'  ■:">s"^ 

costs  (mti- 
Uons) 

Subtotal  budgeted  costs  ... 

P' ■:  'a'b'::       '8-e";'        „;  •  ;-er 
pans  1  n  

267 
2.2 

TotaJ  budgeted  costs 

245 

V8       The  annual  additional  charge  is 

I  determined  as  follows: 
4.6  I 


rv,>iul  ruJgced  costs 


$24.5  million 


Total  number  oi  operating  reactors  109,7 


=  $223,000  operating  power  reactor 


On  the  basis  of  this  calculation,  an 
ofHirating  power  reactor.  Beaver  Valley 
1 .  for  example,  would  pay  a  base  annual 
fne  of  $2,972,000  and  an  additional 
charge  of  $223,000  for  a  total  annual  few 
of  $3,195,000  forFV  1Q91 

ParaKra^h         -  --^  (;e:  m  show,  in 
siimmarv  brn^,  '•.-  .r-iount  of  the  total 
FY  1993  annn>i,  •-,    .n-:  liid:::^:  thf 
surcharge,  tn  ht?  a 
type  of  operating 

Paragraph  (e)  i- 
f  mount  of  tht^  FY 
non-pov.fir  itest  ,r 
This  ii-.i  :.idf<  •.xav. 
issued  to  ncr.pn  ■ 
institutions  In  F^s 
rostsare  attrih-^t;! 
commercial  no:;: 


;a|or 


:  At  r  reactor. 
:■  .:^ed  to  show  the 
i  993  annual  fee  for 

1  research)  reactors. 
iHiwer  reartnr  lirppses 

ational 
ment 


■^r'-i^    S. 


and 


non-exempt  t^cvrd:  go-. 
organizaViiHs  that  are  licensed  to 
operate  t'st  and  research  reactors. 
Applying  these  costs  uniformly  lo  those 
nonpower  reactors  subject  to  fees  results 
m  an  annual  fee  of  $62,100  per 


operating  license.  The  Energy  Policy  Act 
provided  for  an  exemption  for  certain 
Federally  owned  research  reactors  that 
are  used  primarily  for  educational 
training  and  academic  research 
purposes  where  the  design  of  the  reactor 
satisfies  certain  technical  specifications 
set  forth  in  the  legislation.  The  NRC  has 
granted  an  exemption  from  annual  fees 
for  FY  1992  and  FY  1993  to  the  Veterans 
Administration  Medical  Center,  Omaha. 
Nebraska,  the  U.S.  Geological  Survey  for 
its  reactor  in  Denver.  Colorado  and  the 
Armed  F  n  hs  Radiobiological  Research 
InstitLt*-  bft'csda.  Maryland  for  its 
r^^search  rfi:  ■" 

Section  171  16     Annual  fees: 
Materials  Licensees.  Holders  of 
Certificates  of  Compliance,  Holders  of 
Sealed  Source  and  Device  Registrations. 
Holders  of  Quality  Assurance  Program 
Approvals,  and  Government  agencies 
licensed  by  the  NRC. 

Paragraph  (d)  is  revised  to  reflect  the 
FY  1993  budgeted  costs  for  materials 


licensees,  including  Government 
agencies  licensed  by  the  NRC.  These 
fees  are  necessary  to  recover  the  FY 
1993  generic  costs  totalling  $57.9 
million  applicable  to  fuel  facilities, 
uranium  recovery  facilities,  spent  fuel 
facilities,  holders  of  transportation 
certificates  and  QA  program  approvals, 
and  other  materials  licensees,  including 
holders  of  sealed  source  and  device 
registrations. 

Tables  VI  and  VII  show  the  NRC 
program  elements  and  resources  that  are 
attributable  to  fuel  facilities  and 
materials  users,  respectively.  The  costs 
attributable  to  the  uranium  racoveiy 
class  of  licensees  are  those  associated 
with  uranium  recovery  licensing  and 
inspection.  For  transportation,  the  costs 
are  those  budgeted  for  transportation 
research,  licensing,  and  inspection. 
Similarly,  the  budgeted  costs  for  s]>ent 
fuel  storage  are  those  for  spent  fuel 
storage  research,  licensing,  and 
inspection. 


AVOCATION  OF  NRC  FV    :  99 3  BUDGET  TO  FUEL  FACILITY  BASE  FEES' 


NMa  (Research): 

Radiation  Protecto      aa'*  •    e    s  

EnvifO'^rriontai  p&k;  a/x'     *x>r''"^!iSioning  

NMl.  ("ES,  Frograrr;  :z-^.    

NMLL  (NMSS 

•^ue  Pa:  iities  Lie/Inspections 

'  vBiVi  [-  .a  jation  ^ 

Sd!e;,£rss  ^ce- ^mjj/lnspectton ^^^ 

"i  8d:  ana  E»b  :  Assessment  „.... „ 

.  >«  :crT'^  ssionjng  

'  Commanche  Peak  2  which  was  licensed  240  included  In  the  calculation.  Commanche  Peak  2 

d  ,v5  out  of  365  dayj  (0.7  year)  in  FY  199.T  has  been       will  be  assessed  this  surcharjte 


Total  program  element 


Program 
suraort 


$1,640 
1,925 


2.500 


440 
1.600 
1.050 


FTE 


5.3 
9.0 


51.9 
17.2 
22.0 
14.4 
24.5 


Allocated  to  fuel  facil- 
ity 


$.K 


$350 
100 


450 
1.310 


440 
123 
190 


FTE 


1.1 
.4 


15 

33.2 

4.3 

17.2 

1.7 

5.1 


38666  Federal  Register  /  Vol.  58,  No.  137  /  Tuesdav.  ;,iiv  ^0,   1  }93       Kuh's  ,in.i  Regulations 


Table  V  —A._. "cation  of  NRC  FV  '  i93  B  :>';f'  "d  F:.e..  f^Ac:.iTv  base  Fees '— Cont:nuea 


Total  program  element 

Al'ocated  to  ^uel  (acil- 

Program 
support 

r 

FT£ 

SK 

FTE 

Uran.r-^  '^ecov6r%,    Da\*  SAFETY)  

350 

9.7 

6 



SMLl   NMSS   Program  Total 

2  069 

2  5'? 
M7.2 

61  5 

inc!<:)6,^t  RespoTse      

3.0 

1  0 

"Ota.  NMVL      

64  ' 

Iota/  Base  ^ae  Arrvxirt  Ajtocafe-j  >c  P^ei  Facilities  (mlBions)  

Lass  Part  i70  Fj«i  Fac  i»>  f"e<3s  (miilkxis) 

Pa-'  17'  Basa  !^9«s  '.■'  F^ei  Facilifies  (millions)  

137 

'  3as«  annual  te«  includes  vJ  .;->-*s  attributable  to  the  fuel  facility  dass  of  Ilca^s6f=    """e  bass  '^e  '.'oes  not  -nclude  cdsis  a^cca'c-d  to  fuel 
'aciiities  tof  poitcy  reasons 

2  Amount  IS  oCla'-^ecJ  by  'r-ijtip.rg  ->  e  direct  FTE  times  the  rate  per  FTE  a-^1.  a:r:"-'q  •-■■»  ■^'-oq'?.'"  s..ppc'i  'ij!^6f, 


TA3.E  VII.— Allocation  of  FY  1993  Budget  to  Material 

Users  Ba.se  Fees' 

Total 

Allocated  fc 

matena's 

1 

Program 

support 

FTE 

$< 

F7F 

NMLL (RESEARCH) 

Matenais  Licensee  Pefomance 

Mafenals  Reguiaton^  Standards  

S550 
1.000 
1,640 
1,925 

4 

12.1 

5.3 

90 

S550' 

949 

'  290 

1  OOC, 

4 

Radiation  Protecticn/Vteai*  Effects    

4  2 

E'^v^ronmentai  Policy  an<3  Decom.T.isslonIng  

4  9 

Total  NMLL    RES)  

$3789 
1.200 

-"5A       4 

NMLL  'NMSS)' 

Licenstng/lnsoectiOfi  of  Mater'als  L'sers 

$?300 

1,600 

1,050 

850 

104.1 
17.2 

12  7 
24  5 

27  0 

^04  "■ 

Event  Evaluation                                   

\7  R 

Threat  and  Event  Assessrre-t   

S9 

760 
225 

Decommissioning                        

■  8  4 

Low  tevel  waste — on  site  dsposa      

1  9 

Total  NMLL    NMSS        

S2  2:'4 

125 

$6, '86 

•T7  2 

NMLl  i'MSIRlEi 

Analysis  a-xl  Evaiuatiori  of  Operational  Data    

256 

8.0 

5  0 

4TotaJ  NMLL  Program  

162  6 

Base  Amount  Allocated  to  Materials  Users  (millions) 

'$43  6 

Less  Part  170  Materai  Usai-s  ^ees   -itlllons)  

S5  0 

Pan  <7i  Base  Fees  for  Matenai  users  (millions)  

$366 

'  Base  annual  fee  nctudes  jii  costs  att'ibutable  to  the  materials  dass  §of  licensees.  The  Pase  fee  does  not  include  costs  allocated  to  ^-.atera  s 
:ensees  for  po'tcy  'sasons 
?  Amount  .s  octaired  by  ->',.:^p:,'- -  •'»?  direct  FTE  times  the  rate  per  FTE  and  adding  the  p'og-a^  s  .ppoi^  'unas 


UMI 


The  allocation  of  the  NRCs  $13.7 
million  in  budgeted  costs  to  the 
individual  fuel  facilities  is  based,  as  in 

FY  1Q91  and  FY  19Q2,  pnmarily  on  the 
ronferpes'  guidance  that  licensees  who 
r'-quire  the  greatest  expenditure  of  NRC 
resources  should  pay  the  i^reatest  annual 
fee  Because  the  two  high-enriched  fuel 
r:;anufactunng  faciiities  possess 
strategic  quantities  of  nuclear  materials, 
more  NRC  generic:  safetv  aivi  safeguards 
costs  (e  g  .  physical  secuntvj  are 
attributable  to  these  fariHties. 

l.'s;ng  *his  apprnaf  h,  the  ba'>e  annual 
'■'(^  for  ea(  h  facility  is  shown  below. 


High  enriched  fuel: 
Nudear  Fuel  S«n/ices 
Babcock  and  Wilcox  ... 


Subtotal  

Low  Enrictied  Fuel: 
Siemerw  Nuclear  Power 

F^t:<CK:l<  and  Wilcox  

'.-iBr-B'dt  Electnc  

Westinghouse  


Annual  fee 


Safeguards 
and  safety 


$3,079,000 

3  079, OOC 


Comt>ustion 

-Hematite) 


Engineefing 


Subtotal    

S€  '  53  000     ^'E^  conversion' 

AILed  Signal  CoT)  

Sequoyah  Fuels  Corp 


$•  137.00C 
1,137.000 
1.137,000 

1.13^000' 


Subtotal 


Annual  fee 


Safeguards 
and  safety 


1  '37  000 

S5  685  000 

5619-000 

619,000 

Si  2.38  000 

Federal  RejKistKr 


V  Oi 


iiesdav. 
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\mB: 


0  fuel  (acii- 


RE 


61  5 

1  0 

6-4  C 


13.7 


:ats<j  to  fuel 


;o  matena's 
erg 


4? 
4  9 


'  04   ^; 

12  S 

18  4 
1  9 


1372 
5  0 


162  6 

'$43  6 

S5  0 


$3S6 


to  materials 


Annual  fee 

Safeguards 
and  safety 


1,137  000 


S5  685,000 

$619  000 

619,000 

Si  238  OOO 

ArmuatfM 

Safegua/ds 

Other  hjei  fdcilitws  !S  faci»- 

ses  a?  $:n  O0--O  pa-i; 

$v'.5  OM 

ToUJ  

$13  636  000 

One  o!  (;ombus*>ti,n  fjigijitH^rrng's  {CE| 
lijv,  ennched  uranium  fuel  facilities  has 
not  been  included  :n  ;he  fee  base 
because  of  the  DC'  (,;rrun  Court  nf 
Appeals  decision  of  M«rnh  U>   1"m: 
and  the  April  30,  Ivi'^'i  per  C!ir.i:n  oriit-r 
vvhich  dirwled  the  C^ommissu)::  i:)  ^:r,:.\ 
an  exemption  for  r;i<c  of  thw  facilities.  As 
a  result  of  the  i.o  jri  s  riftcjsion.  the  NRC 
grants  an  expmptinn  for  one  nf  C7f.\  !:,  .s 
■'■"-irhed  urnniurrs  fi.t-l  fiK:ii:*:;'s  ft;'  FY 
■'■■'■■I.  The  NRC  thn-nf^.n-  t.ns  -,..;:;. .:i<t--  i 

.'  FY  lq<^  i  anr.aai  fws  for  the  low 

-;(  hed  fuwl  catei,,()ry  by  dividing  it.-- 
i^wted  costs  among  five  licenses 
^  li.'ierthan  six  lic^ns^s  as  d  in" 
f  reviously. 

The  allocation  ot ;  h-  ;  os-s  :;r!hutable 
to  uranium  recovery  :s  disi  t>ast'ci  on  the 
conferees'  f^idance  that  h  (':i<i»  is  who 

■  iirc  th(!  wreate'M  t-xpendi'  in-  nl  SRC. 
'■  -'iurttfs  hi.oul  1  pay  the  K'v.'tii-s;  !i-ir:;:dl 
fee.  It  IS  estimated  t,,at  aj/i'T',  \,  'Uirely 
r.O  percent  of  the  SAn'.ijin,  f,-  urtiiuum 
recovery  is  attribuJabie  ir  iir:i',!um  mills 
(Class  I  faci!iti'>)    ^ppr^'Xi-n"'!  ly  .^7 
percent  of  the  $4b':,:tri(j  u>t  ii:ir..:nii\ 
recovery  is  HtTit  ■inh  «  to  tt^.ose  solution 
niining  license*  ^  '.s  ■  o  f!i,  not  generate 
uranium  mill  tas.  'k-  ;C;,r,s  U  facilities). 
The  remaining  23  percent  is  allocated  to 
the  other  uranium  recovery  faci'itios 
(eg.  extraction  of  metals  and  r;-.re 
earths).  The  resulting  annual  fees  for 
each  class  of  licensee  are: 

Class  I  facilities— $58,000 
Class  11  facilities— $25,400 
Other  facilities— $21,100 

For  spent  fuel  storage  licenses,  the 
generic  costs  of  $881,000  have  been 
spread  uniformly  among  those  licensees 
who  hold  specific  or  general  licenses  for 
receipt  and  storage  of  spent  fuel  at  an 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI).  This  results  in  an 
annual  fee  of  $136,200. 

To  equitably  and  fairly  allocate  the 
S38.6  million  attributable  to  the 
approximately  7,400  ^  diverse  material 
users  and  registrants,  the  NRC  has 
continued  to  base  the  annual  fee  on  the 
part  170  application  and  inspection 
fees.  Because  the  application  and 
inspection  fees  are  indicative  of  the 
complexity  of  the  license,  this  approach 


•This  indiidoj  approximately  6U0  nonpront 
educational  Institutions  licansai  which  were 
proviously  exempted  from  annual  b*» 


continues  to  provide  a  proxy  for 
allocating  the  costs  tn  the  diverse 
categories  of  hi  er;se"'  ti  ised  on  how 
much  it  costs  .^,Hi   uj  -vKulate  each 
category.  'i;.e  Ut  :  „l    ilction  also 
continues  to  consider  the  inspection 
frequency  because  the  inspection 
frequency  is  indicative  of  the  safety  risk 
and  resulting  regulatory  costs  associated 
with  the  categories  of  licensees.  In 
summary,  the  annual  fee  for  these 
categories  of  licenses  is  developed  as 
follows: 

Annual  Fee  »  (Application  Fee  ♦ 
Inspection  Fee/Inspection  Priority)  x 
Constant  *  (Unique  Category  Costs). 

The  constant  is  the  multiple  necessary 
to  recover  $38.6  million  and  is  2.3  for 
FY  1993.  The  unique  costs  are  any 
special  costs  that  the  NRC  has  budgeted 
for  a  specific  category  of  licensees.  For 
FY  1993.  unique  costs  of  approximately 
SI. 9  million  were  identified  for  the 
medical  improvement  program  which  is 
attributable  to  medical  licensees:  about 
$115,000  in  costs  were  identified  as 
being  attributable  to  radiography 
licensees:  and  about  $115,000  was 
identified  as  being  attributable  to 
irradiator  licei  %<"";  The  changes  to 
materials  annuii  fi^s  for  FY  1993  varies 
compared  to  the  FY  1992  annual  fees. 
Some  of  the  annual  fees  decrease  while 
other  annual  fees  increase.  There  are 
three  reasons  for  the  changes  in  the  fees 
compared  to  FY  1992.  First,  the  FY  1993 
budgeted  amount  attributable  to 
materials  licensees  is  about  12  percent 
higher  than  the  FY  1992  amount. 
Second,  the  number  of  !icen.sees  to  be 
assessed  annual  fees  in  FY  1993  has 
decreased  about  4  percent  (about  300 
licensees)  below  a  comparative  number 
for  FY  1992.  Third,  the  changes  in  the 
10  CFR  part  170  license  application  and 
inspection  fees  cause  a  redistribution  of 
the  costs  on  which  the  annual  fees  are 
based,  since  these  Part  170  fees  are  used 
as  a  proxy  to  determine  the  annual  fees. 
The  materials  fees  must  be  established 
at  these  levels  in  order  to  comply  with 
the  mandate  of  OBRA-90  to  recover 
approximately  100  percent  of  the  NRC's 
FY  1993  budget  authority.  A  materials 
licensee  may  pay  a  reduced  annual  fee 
if  the  licensee  qualifies  as  a  small  entity 
under  the  NRC's  size  standards  and 
certifies  that  it  is  a  small  entity  on  NRC 
Form  526. 

To  recover  the  S-t  4  million 
attributable  to  the  transportation  cla.ss  of 
licensees,  about  $1.0  million  will  be 
assessed  to  the  Department  of  Energy 
(IX)E)  to  cover  all  of  its  transportation 
casks  under  Category  18.  The  remaining 
transportation  costs  for  generic  activities 
($3.4  million)  are  allocated  to  holders  of 
approved  QA  plans.  The  annual  fee  for 


approved  QA  plans  is  S67.400  for  userv 
and  fabricators  and  SI. 000  for  users 
only. 

Tno  amount  or  range  of  the  FY  1993 
base  annual  fees  for  all  materials 
licensees  is  summarized  as  follows: 

Materials  Licenses  Base  Annual 
Fee  Ranges 


Catsgofy  of  hc«nsa 

Annual  Ims 

Part  70— High  enrictied 

S3  1  million 

fuel 

Part  70 — Low  enrictied 

$1.1  mliton. 

fuel 

Part  40— UF6  conver- 

iOemilfcoo 

sion. 

Part  40 — Urar^Kjm  re- 

$21,10010 58.100 

covery 

Part  30— Byproduct  Ma- 

$690 to  $26,800.  < 

terial. 

Part  71— Trarreportatlon 

$1,000  to  $67,400. 

of  Radioactive  Mate- 

rial. 

Part  72— lnd«p«n<tent 

$136,200 

Storage  of  Sp«nt  Nu- 

clear Fuat 

*  Excludes  itie  arwutal  fee  for  a  tew  military 
"master^  materials  licenses  o4  tKoad-soope 
Issued  to  Government  age'Kies  «vhlcti  is 
$363,600 

Irradiator  fee  categories  3F  and  3G  in 
10  CI-'R  171.16(d)  are  being  broadened  to 
include  underwater  irradiators  for 
irradiation  of  materials  when  the  source 
is  not  exposed  for  irradiation  purposes 
Although  the  sources  are  not  removed 
from  their  shielding  for  irradiation 
purposes,  underwater  irradiators  are  not 
self-shielded  as  are  the  small  irradiators 
in  fee  Category  3C.  The  underwater 
irradiators  are  large  irradiators,  and 
possession  limits  of  thousands  of  curies 
are  authorized  in  the  licenses  The 
design  of  the  facility  is  important  to  the 
safe  use  of  both  exposed  source 
irradiators  and  underwater  irradiators, 
and  10  CFR  part  36  applies  the  same 
requirements  to  the  underwater 
irradiators  where  the  source  is  not 
exposed  for  irradiation  as  to  the  exposed 
source  irradiators 

A  new  Category  4D  is  added  to  10 
CFR  171.16(d)  to  specifically  segregate 
and  identify  those  hcenses  which 
authorize  the  receipt,  possession  and 
disposal  of  byproduct  material,  as 
defined  by  section  ll.e.(2)  of  the  Atomic 
Energy  Act,  fit)m  other  persons.  This 
proposed  change  is  based  on  the  NRC's 
recognition  of  potential  increased 
activity  related  to  disposal  of  lie. (2) 
byproduct  material  and  to  better 
distinguish  this  unique  category  of 
license.  Mill  licenses  subject  to  the  fees 
in  fee  Category  2.A.(2)  of  10  CFR  171.16 
will  not  be  assessed  fees  under  fee 
Category  4D.  All  other  licenses,  that 
authorizjj  the  receipt,  from  other 
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the  bas- 

i  ;  o  f  '  '- 
LLW  r-, 


persor.s.  of  section  11  eUi  bvproduct 
material  for  possession  and  disposal 
w'll  be  subject  to  the  C^tei^ory  iD  fees 
including  mill  licenses  that  authorize 
decommissioning,  decontamination, 
reclamation  or  site  restoration  activities 
since  they  are  not  assessed  annual  fees 
under  fee  Catevory  14 

Paragraph  (e)  is  amended  to  establish 
the  3ddi';nnfl!  rhar;r  which  is  added  to 
"wal  !'e>^s  s:  own  in  paragraph 
■t   r  !'  The  alternative 
•;  ■  NH(~  r^r  the  allocation  of 
=  ::  -M    s-i^  1  at  some  length 
1  of  Lhis  notice.  The 
(  j-r.r.  ss    n  has  modified  its  approach 
so  as  to  access  the  budgeted  LLW  costs 
to  two  broad  categories  of  licensees 
(large  LLW  generators  and  small  LLW 
generators)  based  on  historical  disposal 
data.  This  stircharge,  however, 
continues  to  be  shown,  for  convenience, 
with  the  applicable  categories  in 
paragraph  (d).  Although  these  NRC  LLW 
disposal  regulatory  activities  are  not 
directly  attributable  to  regulation  of 
NRC  materials  licensees,  the  costs 
nevertheless  must  be  recovered  in  order 
fo  comply  with  the  requirements  of 
OBRA-90.  For  FY  1993,  the  additional 
charge  recovers  approximately  18 
percent  of  the  NRC  budgeted  costs  of 
$9.2  million  relating  to  LLW  disposal 
generic  activities  from  small  generators 
which  are  comprised  of  materials 
Ucensees  except  fuel  facilities,  that 
dispose  of  LLW.  The  percentage 
distribution  for  FY  1993  has  been 
refined  to  delete  LLW  disposed  by 
Agreement  State  licensees  from  the 
base.  The  FY  1993  budgeted  costs 
related  to  the  additional  charge  for  LLW 
and  the  amount  of  the  charge  are 
calculated  as  follows: 


Category  of  costs 

FT  1993 
budgeted 
costs  ($ 
In  mil- 
lions) 

'    AitiMtias  ool  attnbutable  to  an 
4>.,s\ir)g  NRC  licensee  or  class 
:'  licensee,  i.e..  LLW  disposal 
generic  activities  
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Of  the  S9.2  million  in  budgeted  costs 
shown  above  for  LLW  activities,  82 
percent  of  the  amount  ($7.5  million)  are 
allocated  to  the  123  large  waste 
generators  (reactors  and  fuel  facilities) 
included  in  10  CFR  part  171  resulting  in 
an  additional  charge  of  $61,100  per 
facility.  Thus,  the  LLW  charge  will  be 
$61,100  per  HEU.  LEU,  UFe  facility  and 
for  each  of  the  other  5  fuel  facilities.  The 
remaining  $1.7  million  is  allocated  to 
the  material  licensees  in  categories  that 
generate  low  level  waste  (1,522 
licensees)  as  follows:  $1,100  per 


materials  license  except  for  those  in 
Category  17.  Those  licensees  that 
generate  a  significant  amount  of  low 
level  waste  for  purposes  of  the 
calculation  of  the  $1,100  surcharge  are 
in  fee  Categories  l.B,  l.D.  2.C,  3.A,  3.B, 
3.C,  3.L.  3.M.  3.N,  4. A.  4.B,  4.C.  4.D. 
5.B,  6.A.  and  7.B.  The  surcharge  for 
licenses  in  fee  Category  17.  which  also 
generate  and/or  dispose  of  low  level 
waste,  is  $16,400. 

Of  the  $5.4  million  not  recovered 
from  small  entities,  $0.8  million  is 
allocated  to  fuel  facilities  and  other 
materials  licensees.  This  results  in  a 
surcharge  of  $120  per  category  for  each 
licensee  that  is  not  eligible  for  the  small 
entity  fee. 

On  the  basis  of  this  calculation,  a  fuel 
facility,  a  high  enriched  fuel  fabrication 
licensee,  for  example,  pays  a  base 
annual  fee  of  $3,079,000  and  an 
additional  charge  of  $61,220  for  LLW 
activities  and  small  entity  costs.  A 
medical  center  with  a  broad-scope 
program  pays  a  base  annual  fee  of 
$26,800  and  an  additional  charge  of 
$1,220,  for  a  total  annual  fee  of  $28,020 
for  FY  1993. 

The  NRC  notes  that  many  licensees 
have  indicated  during  the  past  two  years 
that  although  they  held  a  valid  NRC 
license  authorizing  the  possession  and 
use  of  special  nuclear,  source,  or 
byproduct  material,  they  were  in  fact 
either  not  using  the  material  to  conduct 
operations  or  had  disposed  of  the 
material  and  no  longer  needed  the 
license.  In  particular,  this  issue  has  been 
raised  by  certain  uranium  mill  licensees 
who  have  mills  not  currently  in 
operation.  In  responding  to  licensees 
about  this  matter,  the  NRC  has  stated 
that  annual  fees  are  assessed  based  on 
whether  a  licensee  holds  a  valid  NRC 
license  that  authorizes  possession  and 
use  of  radioactive  material.  Whether  or 
not  a  licensee  is  actually  conducting 
operations  using  the  material  is  a  matter 
of  licensee  discretion.  The  NRC  cannot 
control  whether  a  licensee  elects  to 
possess  and  use  radioactive  material 
once  it  receives  a  license  from  tlie  NRC. 
Therefore,  the  NRC  reemphasizes  that 
the  annual  fees  will  be  as.sessed  based 
on  whether  a  licensee  holds  a  valid  NRC 
license  that  authorizes  possession  and 
use  of  radioactive  material.  To  remove 
any  uncertainty,  the  NRC  is  issuing 
minor  clarifying  amendments  to  10  CFR 
171.16,  footnotes  1  and  7. 

Section  171.19    Payment 

This  section  is  revised  to  give  credit 
for  those  partial  payments  made  by 
certain  licensees  in  FY  1993  toward 
their  FY  1993  annual  fees.  The  NRC 
anticipates  that  the  first,  second,  and 
third  quarterly  payments  for  FY  1993 


will  have  been  made  by  operating  po-.v  -r 
reactor  licensees  and  some  materials 
licensees  before  the  final  nile  is 
effective.  Therefore.  NRC  will  credit 
payments  received  for  those  three 
quarters  toward  the  total  annual  fee  to 
be  assessed.  The  NRC  will  adjust  the 
fourth  quarterly  bill  in  order  to  iccover 
the  full  amount  of  the  revised  annual  fee 
or  to  make  refunds,  if  necessary   As  in 
FY  1992,  payment  of  the  annual  fee  is 
due  on  the  effective  date  of  the  rjle  and 
interest  accrues  from  the  efftvtive  duto 
of  the  rule.  Hovs-ever.  interest  will  be 
waived  if  payment  is  received  within  30 
days  from  the  effective  date  of  the  rule. 

Because  nonprofit  educational 
institutions  will  be  required  to  pay 
annual  fees  for  the  first  time,  the  NRC 
notes  two  of  its  regulations  relating  to 
payment.  The  first  regulation  is  10  CFR 
171.19(a)  which  indicates  that  the  fee 
payment  shall  be  made  by  check,  draft, 
money  order  or  electronic  fund  transfer 
made  payable  to  the  U.S.  Nuclear 
Regulatory  Commission.  Bills  of  $5,000 
or  more  will  indicate  pa>Tnent  by 
electronic  fund  transfer.  Payment  is  due 
on  the  effective  date  of  the  rule  and 
interest  shall  accrue  from  the  effective 
date  of  the  rule.  However,  interest  will 
be  waived  if  payment  is  received  within 
30  days  from  the  effective  date  of  the 
rule.  The  second  regulation  relating  to 
payments  is  10  CFR  15.35.  This 
regulation  provides  for  payments  of 
debts  in  installments  provided  the 
debtor  furnishes  satisfactory  evidence  of 
inability  to  pay  a  debt  in  one  lump  sum. 
In  accordance  with  this  regulation,  all 
installment  payment  arrangements  must 
be  in  writing  and  require  the  payment 
of  interest  and  administrative  charges. 

\'  Environmental  Impact:  Categorical 
Lxclu&ion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1),  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  final  regulation. 

VI.  Paperwork  Reduction  Act 
Statement 

1  his  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.) 

\1I.  Reguldtory  Analysis 

With  respect  to  10  CFR  part  170,  this 
final  rule  was  developed  pursuant  to 
Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAAl  (31 
U.S.C.  9701)  and  the  Commission's  fee 
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guidelines.  Whnn  developing  these 
guidelines  thtr  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4. 1974,  in  its 
decision  of  National  Cable  Television 
Association,  Inc.  v.  United  States,  415 
U.S.  36  (1974)  and  Federal  Power 
Commission  v  \'ew  England  Power 
Company.  415  U.S.  345  (1974).  In  these 
decisions,  the  Court  held  that  the  lOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  agenc>-  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16.  1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia,  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1109  (D.C.  Qr.  1976)  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (DC,  Cir.  1976).  These  decisions  of 
the  Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

The  Commission's  fee  guidelines  were 
upheld  on  Augi:st  24   1979,  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  a.nd  Light  Co.  v.  U.S 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979).  cert,  denied. 
444  US  1 102  (1980).  The  Court  held 
that— 

(1)  The  NRG  had  the  authority  to 
recover  the  full  cost  of  providing 
ser\'ices  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  reauired  by  NEPA; 

(4)  The  NRC  prr.perly  included  the 
costs  of  uncontested  hearings  and  of 
administrctive  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  cap'irious. 

With  respect  to  10  CFR  Part  171,  on 
November  5.  1990,  the  Congress  passed 
Public  Law  101-508,  the  Omnibus 
BudKot  Reconciliation  .^ct  of  1990 
iOBRA-  90)  For  FYs  1991  through  1995. 
t)BR.-\-90  requires  that  approximately 


100  percent  of  the  NRC  budget  authority 
be  recovered  through  the  assessment  of 
fees.  To  accomplish  this  statutorv- 
requirement,  the  NRC,  in  accordance 
with  §  171.13,  is  publishing  the  final 
amount  of  the  FY  1993  annual  fees  for 
operating  reactor  hcensees.  fuel  cycle 
hcensees.  materials  licensees,  and 
holders  of  Certificates  of  Compliance, 
registrations  of  sealed  source  and 
devices  and  QA  program  approvals,  and 
Government  agencies.  OBRA-90  and  the 
Conference  Committee  Report 
specifically  state  that — 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  1993  budget  of  $540.0 
million  less  the  amounts  collected  from 
Part  170  fees  and  the  funds  directly 
appropriated  from  the  N\VF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  that  the  Commission,  in 
its  discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

Therefore,  when  developing  the 
annual  fees  for  operating  power  reactors 
the  NT?C  continued  to  consider  the 
various  reactor  vendors,  the  types  of 
containment,  and  the  location  of  the 
operating  power  reactors.  The  annual 
fees  for  fuel  cjxle  licensees,  materials 
licensees,  and  holders  of  certificates, 
registrations  and  approvals  and  for 
licenses  issued  to  Government  agencies 
take  into  account  the  type  of  facility  or 
approval  and  the  classes  of  the 
licensees. 

10  CFR  part  171,  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20,  1986  (51  FR  33224; 
September  18. 1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States.  846  F.2d  765  (DC.  Cir.  1988). 
cert,  denied.  490  U.S.  1045  (1989). 

10  CFR  parts  170  and  171,  which 
established  fees  based  on  the  FY  1989 
budget,  were  also  legally  challenged.  As 
a  result  of  the  Supreme  Court  decision 
in  Skinner  v.  Mid-American  Pipeline 
Co..  109  S.  Ct.  1726  (1989),  and  the 
denial  of  cert.iorari  in  Florida  Power  and 
Light,  all  of  the  lawsuits  were 
withdrawn. 

The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  recently  by  the  D.C. 
Circuit  Court  of  Appeals  in  Allied 
Signal  v.  NRC.  discussed  extensively 
earlier  in  this  final  rule. 


recover  appro>amaieiy  luu  percent  oi  :ts 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  establish  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  licensees 

This  final  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  1993.  The  final  rule  results  in  an 
increase  in  the  fees  charged  to  most 
licensees,  and  holders  of  certificates, 
registrations,  and  approvals,  including 
those  licensees  who  are  classified  as 
small  entities  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Analysis,  prepared  in 
accordance  with  5  U.S.C.  604.  is 
included  as  appendix  A  to  this  final 
rule. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 
facility  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  facility. 

List  of  Subjects 

W  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  p>enalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations,  and 
approvals.  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  5  U.S.C.  552  and  553.  the  NRC  is 
adopting  the  following  amendments  to 
10  CFR  parts  170.  and  171. 


\'il!    RpEuidtor^'  t'ipxil 


inalysis 


The  NTiC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
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PART  170-«ES  FOR  FACIUTIES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES.  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954.  AS 
AMENDED 

1  The  authon'y  citation  for  part  170 
is  revised  to  read  as  follows: 

Authorit>"  31  V  SC  9~01   tec  301.  Pub. 
L  92-314   86  Stat   222   42  15  C  2201w); 
sec.  201.  6a  Stat  1242  as  amended  (42 
U.S.C  M41),  sec   205   Pub  L.  101-576. 104 
Stat  2942,  [31  V  S  C.  902). 

1170.3    [AnMndMf] 

2  In  ^  1^0  3,  the  definition  "Materials 
License"  is  revised  to  read  as  fo!low<; 

•         •         •         •         • 

M'jteri'jis  L/rp.TSf  rr.eans  a  lif.nnse 
certif.cate,  aoproval,  resistration,  or 
other  form  of  permission  issiisd  by  ihe 
NRC  pursuant  to  the  regulations  in  10 
CFR  parts  30,  32  through  36.  39.  40.  61, 
-0,  -1  and  72. 

•  •  •  •  « 

3  .\  r.t»w  ^  170.8  IS  added  to  read  as 

follows 

i  1 70.8    Informatlor  coll«ctlofi 
r*quir«m«ntj:  0MB  approvtJ 

This  part  contains  no  information 
collection  requirements  and  therefore  is 
not  subwt  to  the  requiremen's  of  the 
Paperw'oric  Reduction  ,^^t  of  1980  (44 
U.S  C,  3501  et  seq  i 

4.  Section  170.20  is  revised  to  read  as 
follows: 

5170.20     Av9fag«  cost  p«r  p<-ofe«tion«l 
^taff-^our. 

r-^"<  f  )r  permits,  licenses, 
3 :;    ::  :~;ents.  renewals,  special  projects. 
part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§  170,21  and  170.31  that  are 
based  upon  the  full  costs  for  the  review 
or  inspection  will  be  calculated  using  a 
professional  staff-hour  rate  equivalent  to 
the  sum  of  the  average  cost  to  the 
agency  for  a  professional  staff  member, 
including  salary  and  benefits, 
administrative  support,  travel,  and 
certain  program  support.  The 
professional  staff-hour  rate  for  the  NRC 
based  on  the  FY  1993  budget  is  $132  per 
hour. 

5.  In  §  170.21,  the  introductory 
paragraph.  Category  K,  and  footnotes  1 
and  2  to  the  table  are  revised  to  read  as 

fcil^WS: 

§  1 70.21     Schedul«  of  fee«  foe  produclton 
•nd  utilization  facilrti**,  r«vt«w  of  standsro 
ref«f»nc«d  design  ■pprovais.  •p«cial 
projects,  inspections,  and  import  and 
axport  llcensss. 

Applicants  for  construction  permits, 
mariufacturing  licenses,  operating 


licenses,  import  and  expor*  lirpnses 
approvals  of  facility  standard  reference 
designs,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits,  licenses  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  serMt  es 

Schedule  of  Fac.>.!Ty  Fees 

(Se«  tootnotes  at  end  of  tatdej 


Facility  categortes  and  r/pe  of         r--,. '  2 
fees  **' 


K.  Import  5-^(3  axpof^  licenses 
Licefises  'ck  tte  import  and  ex- 
port x^V  0(  proOiXitior  and  ulili- 
zatioTi  facitiiies  oc  tf>e  mporf 
and  expon  orl-y  of  components 
fof  pfOcJucttcm  8fx3  Jtiiiiatjon  fa- 
cilities issu«<J  pufsuant  to  10 
CFR  Pad  110: 

1.  Application  Hx  Import  of  ex- 
port of  reactors  and  ot^e^  (a- 
cJWies  and  components 
wtiicn  most  &e  'eviewed  by 
Ihe  Cc-mmtsstori  and  the  Ex- 
ecutive Bfarcn  tor  exanxxe, 
actKXis  under  10  CFH 
110.40<b) 

Arr*'ca'ioo — ^ew  ncense  $8  600 

Af^^ridr^eot  8,600 

2.  A^o»cafor  tof  'mpor»  of  ex- 
port of  rsactc  tomoonerts  and 
mittal  exports  of  other  equip- 
ment requiring  Executive 
Branch  review  onty,  fc  exam- 
ple, those  actions  under  10 
CFR  110.41(a)(1H8): 

Application — new  license  5,300. 

Amendment 5,300. 

3.  Application  for  export  o( 
components  requiring  foreign 
government  assurances  only: 

Application— new  Hcense  3,300. 

Amendment 3,300. 

4.  Application  for  export  or  im- 
port o(  other  facilfty  compo- 
r,cr!t««  and  oquiprr>ent  not  re- 
quiring Commission  review,  Ex- 
ectrtive  Branch  review  or  for- 
eign government  assurar>ces: 

Application — new  licensa 1,300. 

Amendment 1,300. 

5.  Minor  amendment  of  any  ex- 
port or  Import  license  'c  extend 
the  expiration  date,  change  do- 
mestic infonnation.  ex  maMe 
ottier  revisions  w^icfi  cio  not  re- 
quire analysis  or  review. 


Schedule  of  Facility  Fees— 

Continued 

[See  footnotes  at  end  ot  tab«e) 


Facility  categones  and  type  o< 
fees 


Fees' ' 


Amendment  130 

'  Fees  will  not  be  charged  tor  orders  Issued 
by  tt>e  CommissKxi  pursuant  to  §  2  202  d  this 
chapter  or  for  amendments  resuftina 
specificaily  from  tt^e  requirements  of  such 
Commission  orders  Fees  wilt  be  charged  for 
approvals  issued  pursuant  to  a  speafic 
exemption  provision  of  the  Commission's 
regulations  ufvler  trtfe  10  of  ttie  Code  of 
Federal  Regulations  (e.g.  §§50  12,  73  5)  and 
any  ofr>er  sections  now  or  hereafter  In  ettect 
regardless  of  wt^ettier  the  approval  is  in  the 
form  of  a  license  amendment,  letter  of 
approval,  safety  evaluation  report,  or  other 
form.  Fees  for  licenses  in  this  schedule  that 
are  initially  issued  for  less  tfian  ful  power  are 
based  on  review  through  tl^  issuance  of  a  full 
power  license  (generally  full  power  is 
considered  100  percent  of  the  facilrty's  full 
rated  power).  Thus,  if  a  licensee  received  a 
low  power  license  or  a  temporary  license  for 
less  than  full  power  and  sutisequentty  receives 
^Jll  power  auttTorlty  (by  way  of  license 
amendment  or  ott>erwls<9).  the  total  costs  tor 
tr,e  license  vwll  be  determined  tf>rouQh  that 
period  when  auttx>rity  is  granted  tor  fuil  power 
operation  If  a  situation  ansea  in  inrhicn  the 
Commission  determines  ttiat  full  operating 
power  for  a  parbcuiar  facility  should  be  less 
than  100  percent  of  full  rated  power,  ttie  total 
ccsts  for  the  license  will  be  at  ttiaf  decided 
lower  ooerating  power  level  and  net  at  the  1 00 
percent  capaaty 

2  Full  cost  fees  will  be  determined  based  on 
the  professional  staff  time  and  appropnate 
contractual  support  services  experxJed  For 
ttK)se  applications  cunently  on  file  and  tor 
which  fees  are  determined  based  on  tfie  full 
cost  expended  for  the  review,  ttie  professional 
staff  hours  expended  for  the  ra>rtew  of  tt>e 
acpiication  up  to  the  effective  date  of  Bus  rule 
Alii  be  determined  at  the  professior.al  rates 
established  for  the  June  20,  i984,  January  30 
1989,  July  2.  1990,  August  9,  1991,  and 
August  24.  1992,  rules  as  appropnate  Fo' 
those  applications  currentty  on  tile  for  which 
review  costs  have  reached  an  appiicab^  fee 
ceiling  established  by  the  June  20,  1984.  and 
July  2.  1990,  njles  but  a.-e  stilt  pending 
concietion  of  the  review  the  cost  incurred 
after  any  acpiirabie  ceiling  was  reached 
t.^.rough  January  29,  1969  w.fl  not  be  billed  to 
the  applicant.  Any  profession,aJ  stafl-hours 
expended  atxjve  those  ce. lings  on  or  after 
January  30.  1989,  will  be  assessed  at  the 
applicable  rates  estaoiished  by  §170  20,  as 
appropnate.  except  for  topical  reports  whose 
costs  exceed  $50  000.  Costs  which  exceed 
$50,000  for  each  topical  report,  amendment, 
revision  or  supplement  to  a  topical  report 
completed  or  under  review  from  January  30, 
1989,  through  August  8,  1991,  will  not  be 
billed  to  the  applicant.  Any  professionaJ  hours 
expended  on  or  after  August  9,  1991,  will  be 
assessed  at  the  applicable  rate  established  in 
§  1 70.20  In  no  event  will  the  total  review  costs 
be  less  than  t*ice  ttie  txxjrly  rate  shown  in 
§170  20, 


6.  Section  170.31  is  revised  to  read  as 
follows: 
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§170.31     Sch*dut«  of  t*«a  for  rr,«t»f.Bl« 
)icen»»«  end  o\hm  regulatory  »ervic««. 
Including  lnin>*rtion«.  tnd  Impon  mrrt 
•xpon  -iceniieg 

Applicants  for  materials  licetises, 
import  and  export  licenses,  and  other 
regulatory  services  and  holders  of 
materials  licenses,  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  This  schedule 
includes  fees  for  health  and  safety  and 
safeguards  inspections  where 
applicable. 

Schedule  of  Materials  Fees 

(See  footrvDtes  at  erxl  of  table] 


Category  of  rrwterials  licenses 
ana  type  o(  fees  < 

Special  nuclear  materlai: 

A.  Licenses  for  possession  and 
use  of  200  granw  or  more  of 
plutooHjm  in  unseated  form  or 
350  grams  or  rrxxe  of  con- 
tained U-235  in  unsealed  fonn 
Of  200  gtWT'S  or  more  of  U-233 
in  unsealed  fonm.  This  includes 
applications  to  tenninate  li- 
censes as  well  as  Hcarises  au- 
ttxxlzing  possession  only: 

License,     'enewet      arrierxl- 

ment. 
lnspoctior\s  ...„ 

B.  License?  'ry  'eceipt  and 
storage  c'  -re  fuel  at  an 
independent  spent  fuel  storage 
irstaliaton  (ISFSI): 

License,  renewal,  amend- 
ment. 

Inspections  

C  Licenses  for  possession  and 
^se  of  special  nudaar  material 
in  sealed  sources  contained  in 
devices  used  in  irxjusthal 
measuring  systems  including 
x-ray  fluorescen  ^  a  a  jze's  * 

Arc --'to"--'"?'''  license  

"e^Qwa:  

AfTierv3"-'ent  

.rsce-rti'  ris  

D.  Aii  :•*■.«'  Sk»c  ai  nudear  ma- 
tertai  i'"'^f'is'*s    except  n'~er.'-.fls 

tertal  m  uns»6i6d  'c"^  'r  '.cti- 
bination  t*".a;  *(>j<a  cc>r^::tv.ie  a 
crticai  qi.ar*>y  as  oefined  in 
§''50-i  c*  tr^is  craoter.  for 
wnic^  t^e  licensee  '.  ail  pay 
the  sans  t&^s  as  "- '  se  'or  Cat- 
egory 1  A  * 

Application— Neti^'  i(':e"se 

Benewai 

AmemOrrvent  

nSCSCtrOTiS  

E  Licenses  tor  coristPjctJon 
and  operanon  of  a  -j'snium  en- 
nchTTe.it  'acil'ty 

Application  ,     ,  

Licens*.  renewal,  ar-and- 
ment 

nspections  

?   So^j'ce  natenal 


Fee»3 


Full  cost. 
Full  cost. 

Full  cost 
Full  cost 


$570 
$670. 
$360. 
$660 


S590. 
$420. 
$330. 
$1,100 


$125,000. 
Full  cost. 

Full  cost. 


SCHEDULE  OF  MATERIALS  FEES— 

Continued 

[See  footnotes  at  end  cH  tabtB] 


Category  of  rr^atenais  licenses 
and  type  of  fees  * 


Fee2' 


A.  Licenses  for  possession  and 
use  of  source  material  In  recov- 
ery operatkjns  such  as  milling, 
in-situ  leacNng.  f>«ap-ieaching. 
refining  uranium  mill  con- 
centrates to  uranium 
hexafluorlde,  ore  buying  sta- 
tions, ion  exchange  facilities 
and  in  processing  of  ores  con- 
taining source  material  for  ex- 
traction of  metals  other  ttian 
uranium  or  thc^um.  including  li- 
censes auihcrizing  the  posses- 
sion of  byproduct  waste  mats- 
rial  (tailings)  from  source  mate- 
rial recovery  operations,  as  well 
as  licenses  autt>ohzing  the  pos- 
session and  maintenance  of  a 
facility  In  a  standby  mode: 

License,  renewal,  amend- 
ment 

Inspections  

B  Licenses  for  possession  ar>d 
use  of  source  material  for 
shielding: 

Applicattorv— New  license  

Rer>ewal  

Amendment 

Inspectior^s  

C.  All  other  source  material  li- 
censes: 

Aoplication— New  license  

Rer>ewal  

Amendment 

Inspections  

(  Byproduct  material: 

A.  Licenses  of  btiad  scope  for 
possession  and  use  of  byprod- 
uct material  issued  pursuant  to 
parts  30  and  33  of  triis  chapter 
for  processing  or  manufacturing 
of  items  containing  byproduct 
matehal  for  convnercial  dis- 
tribution: 

Application— New  license    .  . 

Renewal  

Amendment 

Inspections  

B.  Other  licenses  for  posses- 
sion and  use  of  byproduct  ma- 
terial issued  pursuant  to  part  30 
of  this  chapter  for  processing  or 
manufacturing  of  items  contain- 
ing byproduct  material  for  com- 
mercial distribution: 

Application — New  license  

Renewal  

Amendment 

Inspections 

C.  Licenses  issued  pursuant  to 
§§32.72,  32.73,  and/or  32.74 
of  this  c^iapter  authorizing  t>e 
processing  or  manufacturing 
and  distribution  or  redtstrfbution 
of  radio  pharmaceuticals,  gen- 
erators, reagent  kits  and/or 
sources  and  devices  containing 
byproduct  materal: 


Full  cost. 
Full  cost. 


$220. 
$160. 
$260. 
$550, 


$2,500 
$1,300, 
$450. 
$2,500 


$2,600 
$1,700 
$460. 
$9,700* 


$1,200 
$2,200, 
$600 
$3,000,s 


SCHEDULE  OF  MATERIALS  FEES— 

Continiied 

[S6e  footrx>te8  at  erxj  of  table] 


Category  of  rrtatehats  Hcanses 
and  type  of  fees  ^ 


Application — New  icense      , 

Rer>ewal  

Amendment .^ 

Inspections 

D.  Licenses  and  approvals  is- 
sued pursuant  to  §§32.72, 
32.73.  and/or  32,74  of  this 
chapter  authorizing  distribution 
or  redistribution  of 
radiopharmaceuticals,  genera- 
tors, reagent  kits  and/or 
sources  or  devices  not  involv- 
ing processing  of  byproduct 
material: 

Application — New  license  

Renewal  

Arr>endment 

Inspections  

E.  Licenses  for  possesskjn  arxl 
use  of  byproduct  material  In 
sealed  sources  for  irradiation  of 
materials  in  wfWch  the  source  is 
not  removed  from  its  shield 
(self-shielded  units): 

Application — New  toense 

Renewal  

Amendment 

Inspections 

F  Licenses  for  possession  and 
use  of  less  than  10.000  cunes 
of  byproduct  material  in  sealed 
sources  for  irradiation  of  mate- 
rials in  wtiich  the  source  is  ex- 
posed for  inadiabon  purposes 
This  category  also  includes  un- 
derwater irradiators  for  irrad'S- 
tion  of  materials  where  tfie 
source  IS  not  exposed  for  irra- 
diation purposes. 

Application — New  license       , 

Renewal  

Amendment 

Inspections  

G,  Licenses  for  possession  and 
use  of  10.000  curies  or  more  of 
byproduct  material  in  sealed 
sources  for  irradiation  of  mate- 
nals  in  which  the  source  is  ex- 
posed for  irradiation  purposes 
This  category  aiso  irKludes  un- 
denvater  irradiators  for  irradia- 
tion of  materials  where  tfie 
source  is  not  exposed  for  irra- 
diation purposes: 

Application — New  licer\se     ,,, 

Renewal  

Amendment 

inspectkxts 


Fee»» 


$3,500 
$3,000 
$490 
$3,300 


$1,300 
$540. 
$370 
$3,000 


$920 
$750 
$330. 
$1,200. 


$1,300 
$1,000 
$330 
$1,300. 


$5,200. 
$4,700 
$630. 
$4,100. 
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Schedule  op  Materials  Fee 
Continued 
[S«e  footno<es  at  •nd  o<  \a»e\ 


Categofy  o*  rrwisfiel*  Ilc«n6«s 
and  type  c^  fees  ' 

H.  Uc«ns«s  «au6d  pursuant  (o 
SoCpan  A  of  Part  32  of  rhta 
cftaptef  to  distribute  ttems  coo- 
ta««ng  byprcxjuci  materiai  thai 
raqutre  devtca  rsvww  to  per- 
sons exeoTpt  from  the  ticanstng 
requirements  of  part  30  of  thts 
chapter  excapt  spa&fic  N- 
censes  authonzing  redtstripu- 
tion  of  iWrts  that  have  been 
auttxxized  for  distnbuton  to 
persons  exempt  fronn  tf>e  ii- 
censjng  requirements  of  part  30 
of  this  chapter 

App*icatky> — New  license 

Renewal  , 

Ameodr'ieni  „.... 

inspeclKxis    

I.  Licenses  issued  pursuant  to 
subpart  A  of  part  32  of  tms 
chapter  to  distnbule  items  con- 
taining cyprodud  matenai  or 
quantities  of  byproduct  matenai 
that  do  not  require  devKe  eva^ 
uation  to  persons  exempt  *rom 
the  itcsnsing  requirements  ot 
part  30  of  this  chapter,  except 
tor  specrfic  ticer>ses  authoring 
redistribution  of  item^  that  have 
been  autfyjrzed  lor  distnbulior 
to  persons  axempt  from  the  li- 
censing requirements  cf  part  3C 
of  this  chapter 

Application — H6W  license  

fenewai       

Amerylmerit  ..„ 

Inspections  

J.  Licenses  issued  pursuant  tc 
subpart  B  ot  part  32  of  r.is 
chapter  to  aistnpute  items  con- 
taining Dvproduci  mate'iai  thai 
require  sflaied  source  and/or 
device  revew  tc  De'son.s  gerv 
eraliy  icensed  joder  part  31  of 
this  chapter  except  speci^K  11- 
cerses  auttvjnzmq  reois'^bu- 
tion  of  ner^s  tfat  have  oeen 
autrorzed  tor  disfbution  to 
persons  generally  licensed 
under  part  31  of  this  chapter 

Appiicaoon — Nev»  iicerise 

RenewaJ      

Ameridrrient „ 

nspections  


Pee»» 


$2.40C' 
$2,30'- 
$80C: 
$1,100. 


UMI 


$4,500. 
$2,600. 
$1,100. 
$1,000. 


$2  100. 
$1,400. 
$370. 
$1,800. 


Schedule  of  Materials  Fees — 

Continued 

'  See  footnotes  at  end  o*  tabfe] 


Categony  of  mateneis  bceneea 
and  ^/pe  of  tees  ' 

K  LicensAs  issued  pursuant  to 
subpart  B  of  part  32  o<  this 
cnapter  to  d«strtbute  Hems  con- 
taining byproduct  rr>atenai  or 
quantities  at  byproduct  material 
that  1c  ret  require  seaied 
source  and/or  devtce  revtew  to 
persons  generatty  ttcar^eed 
unoer  part  31  of  this  chapter 
except  specifk:  licenses  author- 
izing redistribution  o<  rtems  that 
nave  oeen  auThortzed  for  dis- 
tribottor  Id  persons  generally  li- 
censed under  part  3'  of  this 
chapter 

Application — New  license 

?'en«wa)      

Arnendment  

Inspections 
L.  Licenses  Dt  Droad  scope  for 
possession  and  jse  of  tjyprod- 
uct  matenai  issued  pursuant  to 
parts  30  and  33  of  this  ch.apter 
for  research  and  deveir.)pfnenf 
that  do  not  auttx)nze  ~<ir-imer- 
cial  distribution 

ApDiicatJoo- ^^ew  license  

Renewal     

Amendment  

inspections 
M  (Dtt'er  licenses  tc  posses- 
sion arKi  jse  of  byproduct  ma- 
tenai issued  p'jfs(>apt  to  part  30 
of  this  cnapter  for  'esear-h  and 
deveioc'meot  tf^t  oo  'Xjt  au- 
ttwhze  comr^ercial  disf  button- 

ApD'icatKxi — New  license 

s-tenewai 

Amendr^ient 

Insc'e^'tions    

N.  Lice-  S8S  that  aulhonze  serv- 
ice for  otner  licensees  except 
(1)  licenses  that  a-jt*^onze  only 
calibration  ar<i  ?r  leak  testing 
MTViCM  are  subiect  K  the  'ees 
Specified  r  tee  Categonv  3P 
aixJ  (2)  licenses  rat  a_inorze 
waste  disposal  sen^ices  are 
subject  to  the  fees  specif'ed  r 
fee  Categories  4A  4P  aC  and 
4D; 

Application^-- Ne*  licerise  

^enQwai     

AmeriOr^Tsnt  

Inspections  

O.  Licenses  fof  possession  and 
use  of  byproduct  .rnatenai  Is- 
sued pursuant  to  part  34  of  this 
chapter  for  inousrrial  'adiogra- 
phy  operations 

Appiicaticn — New  license  

f^anewai    

A,nendr^>ent 

Inspections  

P.  Ail  other  spectflc  byproduct 
materiai  licenses   except  ttvDse 
In  Categones  4a  ihrougn  9D; 
AppH^tion—New  license  


Fee*' 


$1,900 

$1,400 
$260 

$1  000 


$4,100 
$2  200 
$620. 

$4,700, 


$'  400 
$'  500 

$69<J 
S?,20O 


$1,700. 

$2  000 

$670 

$2,400 


$3,800 
$2,800 
$690. 
$3  500  5 


$570. 


Schedule  of  Materials  Fees— 
Continued 

[See  footnotes  at  end  of  tabfe] 


Cateryyy  of  mateftale  licenses 
and  type  of  fees  > 

Renewal  

AmerxJmerrt 

Inspections  

4    Waste  disposal  arxj  process- 
ing- 

A  Licenses  specificaily  author- 
izing the  receipt  of  waste  by- 
product materia),  source  mate- 
nai. or  speciaJ  nuclear  material 
from  other  persons  for  Itie  pur- 
pose of  contingency  storage  or 
commerciai  land  disposal  by 
the  licensee;  or  llcervses  au- 
thorzing  contingerxry  storage  of 
low-level  radioactive  waste  at 
the  site  of  nuclear  power  reac- 
tors: or  licenses  for  receipt  of 
waste  from  other  persons  for 
incineration  or  other  treatment 
packaging  of  resultng  waste 
and  residues,  ar>d  transfer  of 
paci^ages  to  anottier  person 
auttKinzed  to  receive  or  dis- 
pose of  waste  material: 

License,     renewal,     amerxJ- 
ment, 

inspections  

B  Licenses  specifically  author- 
izing the  receipt  of  waste  by- 
product material,  source  mate- 
nai, or  special  rujclear  matenai 
from  other  persons  for  the  pur- 
pose of  pacitaging  or  repaci^g- 
ing  the  material  The  licensee 
will  dispose  of  the  material  by 
t-^ansfer  to  another  person  au- 
thonzed  to  receive  or  dispose 
of  the  rriaterial: 

Application — New  license  

Renewal  

Amendment ~ 

Inspections  

C  Licenses  specifically  author- 
izing the  receipt  of  pre- 
pacttaged  waste  byproduct  ma- 
terial, source  material,  or  spe- 
cial nuclear  materiai  from  other 
persons  The  licerwee  will  dis- 
pose of  the  material  by  transfer 
to  another  person  auttvorized  to 
receive  or  dispose  of  the  mate- 
rial: 

Application — New  license  

Renewal  

Amendment 

Inspections  

D  Licenses  specifically  author- 
iz  ng  the  receipt,  from  other 
persons,  of  byproduct  material 
as  defined  in  section  11  e. (2)  of 
the  Atomic  Energy  Act  tor  pos- 
session and  disposal  except 
those  licenses  subject  to  the 
fees  in  Category  2.A. 

License,     renewal,     amend- 
ment 

Inspections  

5.  Well  logging: 


Fees' 


$670. 
$360. 
$1,500 


FuH  cost 
Full  cost. 


$3,900 
$2,100. 
$420. 

$2,300 


$1,500 

$1,100. 

$250. 

$2,800 


Full  cost 
Full  cost. 
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Schedule  of  Materials  Fees— 

Schedule  of  Materials  Fees~- 

Continued 

Continued 

[See  footnotes  a!  end  ot  \at>\e]              ! 

[See  footnotes  at  end  of  taoie] 

Category  of  materials  licenses     i     c^o  j  i 

Category  of  matenais  licenses           p  ,^  ^  , 

and  type  of  fees ' 

o  w 

and  type  o<  lees  '               ,       " ' ' " 

A  Licenses  for  possession  arxj 

Renewal      .■. 

$1,400. 

jse     of     byproduct     material, 

Amendment 

$500. 

source  material,  and'or  special 

inspections    

$2,100. 

nuclear   material   for   well   log- 

8. Civil  defense 

ging,  well  surveys,  and  tracer 

A.  Licenses  for  possession  and 

studies  other  than  fietd  flooding 

use     of     byproduct     n-iateoal. 

tracer  studies                               ! 

source  material,  or  specias  nu- 

AppticaOon— New  license 

$3,:' 00 

clear  matenal  *0'  cv'il  det&ns* 

Renewal  

$3  900 

$650 

acttv:tes: 
Appticat)on — N«w  license         \  $660. 

Arrwrxlment 

Inspections  

$3  600 

Renewal     „.. 

$700. 

B  Licenses  for  possession  and 

Amendment  

$480. 

jse  of  byproduct  material  for 

inso©ct)on8  

$1,000. 

field  flooding  tracer  studies 

9     Device,    product,    or    sealed 

L!cer\8e,     renewal,     amend-     ^Ji  cosi 

source  safety  evaluaticr 

ment 

A   Safety  evaluancn  o*  oe^ces 

Inspections  1  $',300 

Of  products  containing   b.'?-:».1 

6  Nuclear  laurxjnes-                        [ 

uct  n-iatenal,  source  n^ate^ai,  or 

A.  Licenses  for  cornmerciai  col- 

special nuclear  'n,atenal   except 

lection   and    laundry   of   Items 

reactor  fuel  o© vices    tor  com- 

contaminated    witfi     byproduct 

mercial  dsstnbutkX' 

material,    source    material,    or 

Application— each  ae/ice            S"   '00.       | 

special  nudear  material. 

Arriendmen! — eacn  3evi;:e  ,.  . 

$1  300. 

Application — New  license 

$4,500 

Inspections 

Full  cost.     , 

Renewal  

$2,900 

B   Safety  evaiuatn^n  of  ae^^ces 

Amendment 

$700 

cr  products  ccotamng  C\V'M 

Inspections  

$4,500 

iXi  matena!   source  n^etenai  or 

"'      Human     use     of    byproduct. 

speoal  nucJear  matena)  nianu- 

source,  or  special  nuclear  T^a^  1 

ta^ctured  in  acconSsnce  with  the 

tena!. 

unique  specificat)ons  of.  and  tor 

A.  Licenses  issued  pursuant  to 

use  Py,  a  single  applcant  ex- 

parts 30,  35.  40,  and  70  cf  this 

cept  reactor  fuel  devices 

chapter  for  human  use  ot  by- 

Appiication — each  device 

$1,800 

Dcoduct  rriaterial,  source  mate- 

Amendment —eacn  ^evce  .... 

$660. 

nal.  or  special  nuclear  matenal 

mspectcns 

Full  cost. 

n  sealed  sources  contained  In 

C    Saiery  evaiiiattc-  ot  sealed 

teletherapy  devices. 

5.,>jrces     COntiimng     tvprodUCt 

Application — New  license 

$3,:oc: 

riatenai     source    matena^     or 

Renewal  

$1,200 

speciai  nudear  matenai,  except 
reactor  fuel,  for  commercial  dis- 

Amendment  

$550 

inspections      

$2,200 

tribution: 

a   Licenses  of  broad  scope  is- 

Applloafon— eacc  oevice 

$790. 

sued  to  medtcai  insttutions  or 

Amertdment— each  device  .... 

$260. 

two  or  more  physicians  pursu- 

lnspectlor^»  

Full  cost. 

ant  to  pa.ts  30.  33,  35   40.  snd 

D.  Safety  Evaluation  of  sealed 

70  of  this  chapter  authonzing 

sources    containing    hyp^oduct 

^esaa-^h  and  development,  in- 

matenal,   source    '~ia^e'3      or 

cluding  human  use  of  byprod- 

spedal  n.,jdea'  -i-.ate.ca    -anu- 

jci  matonal,  except  licenses  'or 

facturec  in  ac-oT^-a-^ce  ■■.  -  the 

t /product  rT«ter.a!.  source  ma- 

unique sp»c;'':,a;;c-'-s  ■•  and  for 

tenal,  or  special  nuclear  mate- 

use bv    a  s-'-gie  appii.:ant.  ex- 

nal in  sealed  sources  contained 

cept  reactor  fue' 

in  teletherapy  devices 

Application — each  source  

$400. 

Application — New  !icen;s 

$2,600 

Amendment— each  source 

$130. 

Renewal  

$3,500. 

lnspect)ons 

Full  cost. 

Amervjment 

$500. 

10.  Transportation  of  radioactive 

inspections    

$8  600 

material: 

C  Other  licenses  issued  pursu- 

A. Evaluatiof-   C   ::as'i,    .,:-dck- 

ant  to  parts  30,  35,  40.  and  70 

ages.  and  shipping  c.o".,-.  •  h-s: 

ot  this  chapter  for  human  use 

Approval.   Renews:,    "^j-  end- 

FiJIcost. 

of   Dyprodud   mafsnai.    source 

ment 

n-;ateral,  and'or  speciai  nuciear 

Inspections  

Full  cost. 

matenal,  except  licenses  'or  by- 

B.  Evaiaatioc  o<  10  CFR  part 

p-odud  matenai.  source  rate- 

71  quality  assurance  p^.'Kjrams: 

'lal,  or  speciai  nudear  n-^'anal 

Application— Appro .  ai 

$370. 

in  seaie<!  sources  cc~ui'ned  in 

^ecewai       

$280. 

teiatherapy  devicps 

A'-^se! ■,;t''-«~;  

$320. 

Appiicabon- — Nfw  license 

S1  100 

Insp^  '     >    

Full  cost 

Sche:k,.;..e  of  Wa-"er.a„.s  Fees 

Contir^ijec 
[See  tooh-ctes  a:  »'x.  :)'  laole] 


Category  of  materials  ihar-Res 
and  type  ,::'  tees 


Fee»» 


11.  Review  of  sta'-ca-:-)  7ed  spent 
fuel  fadlit.fls 

Approval,    H.anewa.,   A-TterxJ- 

menl 
Inspections 

12.  Special  projects: 
Approvals  arxJ  preapplicatiorV 

licensing  activities. 
Inspectione 

13.  A  Spent  fuel  storage  cask 
Cerbficate  of  Compliance: 

Approvals 

Amendments,  revisions,  and 

supplements. 
Reapproval 

B  Inspections  related  to  spent 
fuel  storage  cask  Certificate 
of  Compliafx:e. 

C.  Inspections  related  to  stor- 
age of  spent  fuel  ur>der 
§72.210  of  tfiisc*--ari«- 

14.  Byproduct,  source  "i.  »cial 
nudear  rTwte'a'  "'^.e-sa  ,-iv: 
other  approvals  ajtio:.:..:^.^  o«» 
commissior^ng,  decontarritr^a- 
tion,  redan^ation,  or  site  res- 
toration activities  pursuant  to 
10  CFR  parts  30.  40.  70.  and 
72  of  this  chapter 

Approval.   Renewal,   Amend- 
ment. 
Inspections 

15.  Import  and  Export  Hcenses: 
Licenses  issued  puntuant  to  10 
CFR  part  110  -f  t*iis  chapter 
for  the  Import  a  :  e>.pori  only 
of  special  nudear  matenal, 
source  material,  byproduct  ma- 
terial, heavy  water,  tritium,  or 
nudear  grade  graphite. 

A  Application  for  Import  or  ex- 
port of  HEU  and  other  rrwfe- 
rials  which  nxjst  be  reviewed 
by  the  Commission  and  the  Ex- 
ecutive Branch,  for  example, 
those  actions  under  10  CFR 
110.40(b): 

Appllcatior>— New  license  

Amendmerrt 

B  Application  for  Import  or  ex- 
port of  spedal  nudear  material, 
heavy  water,  nudear  grade 
graphite,  tritium,  and  source 
matenal,  and  Initial  exports  of 
materials  requiring  Executive 
Branch  only,  for  example,  ttxjee 
actions  under  10  CFR 
1 10.41  (a)(2H8): 

Application — New  license  

Amendn>ent 

C.  Applicatloo  for  export  of  rou- 
tine reloads  of  LEU  reactor  fuel 
and  exports  of  source  material 
requiring  foreign  government 
assurarKes  only. 

ApplicatoTi — New  license  

Amendment 


Fun  cost 
Full  cost 
Full  cost 
Full  cost 


Fulcoel. 
Fuicost. 

FuNcosL 
Fun  cost. 


Fuicost 


Full  cost. 
FuHcost 


$8,600 
$8,600 


$5,300. 
$5,300 


$3,300 
$3,300 
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Schedule  of  Materials  Fees — 

Continued 

iS««  tootno«e«  at  end  o«  laote] 


rategcv  2'  malenais  Itcenses 

and  rvp«  o*  (e«s  ' 


D  Apol'cahor  <of  BxtXMl  Of  im- 
port of  cmer  rnafenats  riot  r*- 
qoinrQ  Comrr.issior^  rsview.  Ex- 
ecutive Brartc^  'O'^ew  or  (of- 
eign  goveT^ner-i  a&SLfa.'vras 


Fee'  ■ 


Appiicatiofi — New  'icense 

$'  300 

An«PCm«nt                         

$1,300 

E   Minor  af^endmert  o<  any  ex- 

pof!  or  ir^pi^rt  license  tc  extend 

■   tJie  expiranon  3ate   onangfl  do- 

mestic   infofTT^fton    or    maKe 

off-er  revtsiors  *■*llc^  do  no(  rs- 

guire  analyse  or  revew 

A/nerxJment  , 

$130. 

16   PleciprociTy 

Agreennent  State  'icensess  wt>o 

corvjuct    acUvmes    >n    a    non- 

AgreerT>ent  State  under  tfe  rec- 

iprocity   proviSion^s    0*    10    CFR 

15C  20- 

AppiicatKXi      eacn     fitirg    of 

$700 

forrn  24' 

OeriewaJ  « 

N/A. 

Amendment «. 

N/A. 

Inspections  

(•) 

'  Types  ol  ''ee»— Separate  c^arges  as 
shown  in  tne  schedule  wil  be  assessed  lof 
preapplicaOon  conajttattons  arx3  reviews  ar^o 
appiicat)on.s  tof  new  licenses  and  approvals 
issuance  ot  new  licenses  and  approvals 
amendrr^ents  and  renewals  to  existing  Mcenses 
and  approvals,  safety  evaluations  of  sea'Sd 
sources  and  devices,  and  inspections  '^e 
following  guidelines  appfy  to  tTiese  cnarges 

la)  Appucatfon  ^e«»— Applications  ^c  ne-* 
rratenals  licenses  and  approvals  aopiicatiors 
to  reinstate  expired  licenses  and  approves 
except  those  sut>tecl  to  tees  assessed  at  *ui' 
cost:  and  appitcatjons  fiied  Dy  Agreement 
State  hcensees  to  regtster  under  tre  general 
license  provtsions  o<  10  CFR  150  20  must  De 
accompanied  by  the  prescribed  application  fee 
for  each  category  except  ttiat:  (V  App<icatiors 
for  licenses  coverVig  more  than  ore  lee 
category  o<  speoa/  nuclear  matenaJ  or  scuj'ce 
mafenal  most  be  accompanied  t>y  t^e 
prescnbed  appfication  fee  lor  the  hignest  tee 
category  and  (2)  apoiicatKXis  tor  licenses 
under  Category  IE  rrx;s1  be  acccmpamed  b> 
an  application  fee  ot  $125  OQQ 

(b)  ijcensa/approva^reviei*  tee*— Fees  for 
appiicatwns  for  new  licenses  arx3  approvals 
and  for  preappiicatKXi  consurtatlor^s  and 
reviews  subiect  to  full  cost  lees  (fee  Categcnes 
^A,  IB   IE.  2A,  4A,  40,  58,  10A.  n,  '2    nA 
and  14)  are  due  upon  notification  by  the 
CommissKyi  m  accordance  with  §  1 70-12ibj, 
(6).  and  (') 

!ci  Rene^ai^rsapprovm  '««*— Appiicaticris 
for  renewal  o<  licenses  and  approvals  m^st  De 
accompanied  by  the  prescntied  renewal  tee  fc 
each  cate^r/  except  that  fees  for  applications 
for  renewal  of  licenses  and  approvals  sub^ec 
to  fuB  cost  fees  (tee  Categones  i  A,  i  B  1 E  2  A 
4A,  40,  5B.  10A.  11,  12,  13A.  and  Miare  I'.e 
upon  notificatlor  by  the  Commission  m 
accordance  wnh  5  170  i2'dV 

(d)  Amendmem  fees— 

(1 )  Applications  tor  amendments  to  licenses 
and  approvals  except  ttiose  subiect  to  fees 


assessed  at  hjli  costs,  must  be  accompanied 

by  the  prescribed  amendment  fee  for  each 
license  a^feclea  An  application  for  an 
amendment  to  a  license  or  approval  classified 
in  more  than  c^e  lee  categon^  must  t>e 
accompanied  by  the  prescnbed  amerxlment 
lee  for  the  ca'egon^  affected  by  the  amendment 
unless  the  a.n- ervjr^nt  's  acp''cable  tc  two  or 
more  fee  ca;egoi.es  'n  whicn  case  the 
ar^enomenf  fee  lo'  ihe  highest  fee  category 
wouW  apply  For  trx:»e  iicerses  and  approvals 
sub|e--t  to  full  costs  fee  Caieqones  1A,  IB.  1E. 
2A  4A,  4D  bB    'OA.  11,  12,  13A,  and  14). 
amendment  tees  are  due  upon  notif'cation  by 
ttie  Commission  m  accort3an<;e  witti 
§170.12(0 

(2)  An  aoD"':  allien  tor  ar^'«''Cmeni  to  a 
matenais  license  or  approval  that  would  piace 
the  license  or  apo'ovai  m  a  higher  fee  category 
or  add  a  new  *se  -alegony  -Tiust  t^e 
accompanies::  cy  the  p'S-scnted  application  'ee 
(or  the  '^e*  category 

(3)  An  application  tcir  amendment  tc  a 
license  or  approval  that  would  reduce  th.e 
scope  of  a  kensee  s  program  tc  a  icwer  lee 
category  must  oe  accompanied  by  the 
prescribed  am,*ndr-neni  lee  lor  '.he  lower  fee 
category. 

(41  ApoiicatKjrs  tc  tern-'inale  licenses 
au-thonzinq  small  matenais  programs,  wfien  no 
dismantling  or  decontamir«tion  procedure  s 
required,  are  not  subject  tc  tees, 

6^  inspsctior  'e«5— Although  a  single 
inspection  fee  is  shown  m  the  regulat)on, 
separate  charges  will  be  assessed  lor  each 
'ootme  and  nonroutine  inspection  performed, 
including  inspections  conducted  by  the  NRC  of 
Agreement  i>tale  licensees  wfx)  conduct 
activities  in  non-Agrsement  States  under  the 
recipfoicity  provisions  of  10  CFR  150.20. 
nspections  resulting  fiom  investigations   / 
condu<ned  by  the  Office  of  Investigations  and 
nonroutine  inspections  that  result  from  third- 
party  allegations  are  not  suOiect  to  fees.  If  a 
licensee  riokls  mora  ttvan  one  materials  license 
at  a  single  location,  a  fee  equal  to  the  highest 
fee  c:ateqony  covered  by  the  licenses  wiil  be 
assessed  if  the  inspections  are  conducted  at 
the  same  time  unless  the  inspection  fees  are 
based  or  the  full  cost  to  conduct  t)^ 
inspection  ^he  tees  assessed  at  full  cost  will 
De  determined  based  on  the  professional  staff 
•me  required  to  conduct  the  irispection 
multiplied  Dy  the  rate  estaPlished  under 
§  1 70  2C  to  which  any  applicable  contractual 
Supper^  sen^ices  costs  incurred  wiH  be  added. 
Loenses  covenng  more  than  one  category  will 
be  ;t^arged  a  fee  equal  to  the  highest  lee 
categon/  covered  by  the  Iicef>se  Inspection 
'ees  are  due  upon  rictification  by  the 
CommtsstoTi  m  accordance  with  §  I70.12tg!. 
See  f^ootnotes  5  and  6  for  other  inspection 
notes 

J  Fees  will  not  be  enlarged  for  orders  issued 
r:y  the  Convnission  pursuant  to  10  CFR  2.202 
Of  tor  ameridfTients  resulting  specifically  from 
the  'acquirements  ol  such  Commission  orders, 
►K'we^er,  fees  will  be  charged  tor  approvals 
issued  pursuant  to  a  specific  exemption 
provision  of  the  Commission's  regulations 
under  tWe  iO  of  the  Code  of  Federal 
Regulations  'eg  ,  10  CFR  30  11.  40,14,  70.14, 
73  5  and  any  otfier  sections  now  or  hereafter 
in  effect)  regardless  of  whether  the  approval  is 
in  the  form  ol  a  license  amendment,  letter  of 
approval,  safety  evaluation  report,  or  other 


form.  In  addition  to  the  fee  shown,  an  applicant 
may  be  assessed  an  additJorai  fee  for  seated 
source  and  device  evaluations  as  shown  in 
Categories  9A  through  90 

3  Full  cost  lees  will  be  determined  based  on 
the  professional  staff  time  and  appropriate 
contractual  support  services  expended  For 
ttiose  applications  currentfy  on  file  and  for 
wnich  lees  are  determir>ed  based  on  the  lull 
cost  expended  for  the  review,  the  professior\al 
staff  hours  expended  for  the  review  of  the 
application  up  to  the  effective  dale  of  B^is  rule 
will  be  determined  at  the  professional  rates 
established  tor  the  June  20.  1984,  January  30 
1989,  July  2.  1990,  August  9,  1991,  and 
August  24.  1992,  rules,  as  appropriate  For 
those  applications  currentty  on  file  tor  which 
review  costs  have  reached  an  applicabie  fee 
ceiling  established  by  the  June  20,  1984,  and 
July  2,  1990  rules,  but  are  still  pending 
completion  of  the  review,  the  cost  incurred  after 
any  applicable  ceilir>g  was  reached  through 
January  29,  1 989,  wiH  not  be  billed  to  ttie 
applicant.  Any  professional  staff-hours 
expended  atxjve  those  ceilings  on  or  after 
January  30,  1989,  wiH  be  assessed  at  the 
applicable  rates  established  by  §  1 70.20,  as 
appropriate,  except  for  topical  reports  wtK>se 
costs  exceed  $50,000.  Costs  which  exceed 
$50,000  for  each  topical  report,  amendment, 
revision  or  supplen^ent  to  a  topical  report 
completed  or  under  review  from  January  30. 
1989,  through  August  8,  1991  will  not  be  billed 
to  the  applicant.  Any  professional  hours 
expended  on  or  after  August  9,  1991 ,  will  be 
assessed  at  the  applicable  rale  established  m 
§  1 70  20  In  no  event  will  the  total  review  costs 
be  less  than  twice  the  hourly  rate  shown  in 
§170,20 

*  Licensees  paying  fees  under  Categones 
1A,  IB,  and  IE  are  not  subject  to  fees  under 
Categories  1 C  and  1 D  for  sealed  sources 
authonzed  in  the  same  license  except  in  those 
instances  in  which  an  application  deals  only 
with  the  sealed  sources  authorized  by  the 
license  Applicants  for  new  licenses  or  renewal 
of  existing  licenses  that  cover  both  byproduct 
matenal  and  special  nuclear  material  In  sealed 
sources  for  use  In  gauging  devices  will  pay  the 
appropnate  application  or  renewal  fee  for  fee 
Category  iConly 

5  For  a  license  autfxxizing  shielded 
radiographic  installations  or  manufacturing 
installations  at  more  than  one  address,  a 
separate  fee  will  be  assessed  for  inspection  of 
each  location,  except  that  If  the  multiple 
installations  are  inspected  during  a  single  visit, 
a  single  inspection  fee  will  be  assessed. 

s  Fees  as  specified  In  appropriate  fee 
categones  in  this  section. 

PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  UCENSES, 
AND  FUEL  CYCLE  UCENSES  AND 
MATERIALS  UCENSES,  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE.  REGISTRATIONS,  AND 
QUAUTY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSED  BY  THE  NRC 

7.  The  authority  citation  for  part  171 
is  revised  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272. 100 
Stat.  146,  as  amended  by  sec.  5601,  Pub.  L. 


UMI 
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and  Rf?j^uiatioi;<- 


:iHf:. 


100-203,  lO:  Sut.  1330,  ds  anended  by  sec 
3201,  Pub.  L  101-<d39,  103  Stat.  2106  as 
amended  by  sec.  6101,  Pub.  L.  101-508, 104 
StaL  13aa.  (42  U.S.C  2213);  sec.  301.  Pub.  L 
92-314,  8*;  Stat.  222  (42  U.S.C  2201(w));  sec. 
201 ,  38  Std'   1 242  as  amended  (42  U.S.C 
6841);  sec.  2903.  Pub.  L  1(J2  -o.B   r*  StaL 
3125,  (42  use  2214  note). 

§171.5    [Amended] 

8.  In  §  171.5,  the  definiu.ii.  M  i:.i;.a:s 
License"  is  revised  to  read  as  follows: 

•        •        ■        •        * 

Materials  License  means  .^  ]><  ...se, 
certificate,  approval,  regist-afK  n  or 
other  form  of  permission  issuei  r  v  t't 
NRC  pursuant  to  the  regulations  ;n  i* 
CFR  parts  30,  32  throu^  36,  39,  40.  61 . 
79,  71  find  72 

*  *  •  *  • 

^  .*.  new  §  171.8  is  adde'.  as  f- .[io\s  - 

§171,8    Information  cofiectton 
requtrements:  0MB  approvai 

Tins  part  contains  no  ini'irmatjon 
collection  requirements  an.!  therefore  i<, 
not  subiRrt  to  thP  rpTuiroir,-  nts  of  the 
Paperwork  Rt>d:j(t:nn  .•\(  t  of  198u  (44 
I'  SC.  "s4(S]  ft  srq  ; 

10  In  §  1  71  1 1 ,  paragraph  (aK(b).  and 
{dj  are  nn-i.sed  fc;  iBad  as  follows- 

§171  11     Exempfions- 

■i)  An  di':o;.icil  lee  is  nut  .-t-quired  for 
F't-ileriiily  owned  research  reactors  used 
primarily  for  educational  training  and 
ficademic  research  purposes.  For 
purposes  of  this  exemption,  the  term 
research  reactor  means  a  nuclear  rt^ar  tor 
that— 

(1)  Is  licensed  by  the  Nuclear 
Regulatory  Commission  under  Section 
104  c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
less;  and 


(2)  If  so  iu.«nsed  f. -r  operation  at  a 
tnermsj  power  ievei  o!  more  than  1 
megawatt,  d  .  ;  -   •  contain— 

(0  A  circuiatiiig  loop  through  the  core 
in  which  the  Hcenseo  conducts  fuel 
experinwnts; 

(ii)  A  liquid  fuel  loading;  or 

(iii)  An  experimental  facility  In  the 
core  in  excess  of  16  square  inches  in 
cross-section. 

(h)  The  Commission  may,  upon 
application  by  an  interested  person  or 
on  its  own  initiative,  grant  an 
pvprrjption  from  the  requirements  of  this 
pa^  thnt  it  determines  is  authorized  by 
■  A    '  otherwise  in  the  public  interest. 
K-  .   .  as  for  exemption  must  be  filed 
'A  .'n  th>'  NP.r  vMth.n  90  days  from  the 
(''^'••r-vpH,..:.:,:fth.^  final  rule 

•  *-'  :''..s:..:ig  '■•:."  ai.aual  fees  for  which 

•  i  -  "x.-rnp-  {  ;.  is  sought  in  order  to  be 
i     :  .  iH'f  d  Absent  extraordinary 

!  "'  an  ^'a.-    es,  any  exemption  requests 
1^1'  a  he\'ir  i  ''at  date  will  not  be 
cmsidt'^^ri   I  tie  filingof  an  exemption 
request  dof  s  not  extend  the  date  on 
which  the  bill  is  payable.  Only  timely 
payment  in  full  ensures  avoidance  of 
interest  and  penalty  charges.  If  a  partial 
or  full  exemption  is  granted,  any 
{  vfrpayment  will  be  refunded.  Requests 
for  clarification  of  or  questions  relating 
to  an  annual  fee  bill  must  also  be  filed 
within  90  days  from  the  date  of  the 
initial  invcire  to  bf  considered. 

•  ♦        •        •        • 

(d)  The  Commission  may  grant  a 
materials  licensee  an  exemption  from 
the  annual  fee  if  it  determines  that  the 
annual  fee  is  not  based  on  a  fair  and 
equitable  allocation  of  the  NRC  costs. 
The  following  factors  must  be  fulfilled 
as  determined  by  the  Commission  for  an 
exemption  to  be  granted: 

(1)  There  are  data  specifically 
indicating  that  the  assessment  of  the 
annual  fee  will  result  in  a  significantly 


disproportionate  allocation  of  costs  to 
the  licensee,  or  class  of  licensees:  or 

12]  There  is  clear  and  convincing 
evidence  that  the  budgeted  generic  costs 
attributable  to  the  class  of  licensees  are 
neither  directly  or  indirectly  related  to 
the  specific  class  of  licensee  nor 
explicitly  allocated  to  the  licensee  by 
Commission  policy  decisions;  or 

(3)  Any  other  relevant  matter  that  the 
licensee  beUeves  shows  that  the  annual 
fee  was  not  based  on  a  fair  and  equitable 
allocation  of  NRC  costs. 

11.  In  §  171.15.  paragraphs  (a),  (b)(3), 
(c)(2),  (d).  and  (e)  are  revised  to  read  as 
follows: 


licenses. 

(a)  Each  person  licensed  to  operate  a 
power,  test  or  research  reactor  shall  pay 
the  annual  fee  for  each  unit  for  which 
the  person  holds  an  operating  hcense  at 
any  time  during  the  Federal  FY  in 
which  the  fee  is  due,  except  for  those 
test  and  research  reactors  exempted  in 
§171, 11(a). 

(b)-  •  • 

(3)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g.. 
updating  part  50  of  this  chapter,  or 
operatinv  "<    nrident  Response  Center. 
The  base  VY  1993  annual  fees  for  each 
operating  power  reactor  subject  to  fees 
under  this  section  and  which  must  be 
collected  before  September  30. 1993.  are 
showm  in  paragraph  (d)  of  this  section. 

(c)«  •  • 

(2)  The  FY  1993  surcharge  to  be 
added  to  each  operating  power  reactor 
is  $223,000,  This  amount  is  calculated 
by  dividing  the  total  cost  for  these 
activities  ($24.5  miUion)  by  the  number 
of  operating  power  reactors  (109.7). 

(d)  The  FY  1993  part  171  annual  fees 
for  operating  power  reactors  are  as 
follows: 


19  93 
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BaDcocxV/iicoi 
CorriDoStion  Eng 

GE  Ma.'V  I  

GE  Mary  II  

GE  Mary  M!     

Westingnouse  .... 


o'ais 


'ieactj'  vendor 


Base  'ee 


Added 
cna'^ge 


Iota!  tee 


Estimated 
co^'ections 


S22- 
223 
223 
223 
223 
223 


Fees  assessed  aiii  vary  for  plants  West  of  the  Rocky  Mountains  and  for  Westinghouse  plants  witt^  ^ca  condensers 


$3  ':  87 
3,236 
3,152 
3.162 
3254 
3,195 


S22.309 
48.540 
"5  888 
25,295 
^3.016 

"62,945 


5347,994 


(e.i  Thf'  inr.Lia;  fet^N  :'■,:  licensees 
authorized  'o  oDerat'-  i  n'noower  (test 
and  rtfs»^ar';h,  rHa..*'.:  i.  ""^dd  under 
part  50  of  this  chap'^T  "\;>>p'  for  those 
reactors  exemptec  from  :'ees  under 
^  I'l  1 1'a^  ar^  i>  follows; 

R,.sp..r'  -  f^a  tor $62,100 

"T-'s-  -"4  tor $62,100 

•  •  •         •         • 

12  In  4  1 '  1  1  'i  the  introductory  text 
of  parQgrTph  •  :  ^nd  paragraphs  (c)(4), 

[d,.  and   t*l  an'  rf".-ised  to  read  as 

follows 

§171.16     Annual  Fe«s:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  HotdefS  of  Sealed  Source  and 
Device  Registrations,  Holders  of  QuaiiT> 
Assurance  Program  Approvals  and 
Government  Agencies  Licensed  by  the 
NRC. 


ar 


(c;  A  !i'>'nswt:'  who  is  required  to  pay 
ar.r.  ia\  f*^^  '^"A>^-  this  section  may 


quaUfy  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  licensee  may  pay 
reduced  annual  fees  for  FY  1993  as 
follows: 


Max'i 


Sman  tHisinesses  and  small  not- 
tor-proflt  organizations  (gross  an- 

Maxin^u'^ 
annjai 

tee  per  li- 
censed 

categor, 

$250  000  to  $3  5  millioo 

S'  800 

Less  than  $250  000 

400 

Private  Practice  Physicians 
(Gross  Annual  Receipts) 

$250  000  to  $1  0  million 

1,800 

Lass  than  $250  000             

400 

Small     GovemmentaJ     Jurisdic- 
tions (Induding  Publidy  Sup- 
ported Educational  Institutions) 
(Population) 

20.000  to  50,000  

'  soc 

Snai!  Dus^nesses  and  smai  not- 

for-profit  organizations  ^;g^css  a'^- 

nuai  receipts 

annua! 
♦■^e  pe'  •■ 

censed 
category 

^6ss  than  20  000 

400 

Ed,xationa!    institutions   that   are 
no!  State  0^  pubiciy  suppo^le-d. 
and    nave    500    Emp'Oyees    or 
Less 

1,800 

(4]  The  iTi.-JXi:nu;ri  annua;  fee  (base 
annua;  fee  plus  surcharge)  a  small  entity 
is  required  to  pay  for  FY  1993  is  SI, 800 
for  each  category  applicable  to  the 
license(s) 

Ulj  The  FY  1993  annual  fees  for 
materials  licensees  and  holders  of 

i:ert;ficates,  registration.s  or  approvals 
subiert  to  fees  under  'his  section  areas 
follows 
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25,236 
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'  V5  Government  Agencies  Licensed  by  NRC 

'  end  of  taWe] 


Category  of  materials  licenses 


1 .  Special  nuclear  matenal: 
A.(1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication 
activities 

High  Enricfied  Fuel 

Babcock  and  Wilcox  „ _ _ \ 

Nuclear  Fuel  Services 

Low  Enriched  Fuel 

B&W  Fuel  Company  

Combustion  Engineering  (Hematite) 

G€^-'al  Electric  Company 

S  jfeis  Nuclear  Power  ... 

V estinghouse  Electric  Co _ 

Surcharge  

A.(2)  All  other  special  nuclear  materials  licenses  not  included  In  1.A.(1)  above  for 
possession  and  use  of  200  grams  or  nrwre  of  plutonium  in  unsealed  fonn  or 
350  grams  or  more  o<  contained  U-235  in  unsealed  form  or  200  grams  or 
more  of  U-233  tn  ursefts«y1  'orm. 

Surcharge  

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel 
<;'o'-aoe  insta'Sation  (ISFSI). 


License  No. 


■'a '36 


L  ulcensrjs  rcr  possession  and  use  of  special  nuclear  malsriai  la  taaiad  sounses 

contained  m  crevices  used  In  industrial  measuring  systems.  Inducing  x-ray  fluo- 
rescence a*"  F.  y  7  e  rs 
Surcharge 

D.  All  other  specia:  n-y^aa'  '-^atw^a 
nuclear  rDaXera-  r  jn,s6aiec!  *or" 
quantity,  as  defined  m  §  :5c  '  1  c* 


s„,ir'r  ■,:,•'-. 


the  same  fees  as  r^>ose  '^r  Cate:,>ory  1  A(2).. 
Surcharge  

E   Licenses  'c  Te  '-pe''a*iO'-  c'  a  uranium  enrcn^ 
Scufce  natenal 

A  I  ■;  L.censes  *c'  ;x~jssf>ssi 
cc^cer^trates  ;o  >.ran:i,.r-' 
Sijrc^a'3« 

■2'.  Licenses  for  oossbs&jt  a-.d  . 
Sjcn  as  rmiitng    ir  «  *      va  •■  '^z 
change 'aalites  ^-^   f   p^-^  h^s 
faction  of  rryp,-^  s    ""c,r  t^-dr   ^'i-    "        f- 
ff.e  possesstrn  ^f  r,T   "J^'-'  ^a'^'a  -.,      a 
rx:'yer^  operates  as  ac^    as  ltu«-t'-f^s  a^r- 
nance  of  a  fac  .,r,  .n  a  stanoDy  rrxxis 


,  i,;,.'t-cial 

;  cntical 

>■  all  pay 


facwfy. 


source  mais-ia.  sof  r^tir 


6    J   V^ij! 

q     '      hi 


r«| 


»-    j">'  'IS 

•^n  ex- 

fof  «x- 

"  oriang 

"•a!  re- 

'9- 


Class  I  faciiiDas" 
Class  II  fac^t.ps" 
Other  faci'r-es 
S^jTcha'ge 
L.censes   wH'-"   ac 


xze  only  t^e  possession,  use  and/or  installation  of 


sC'urce  ,-na',e^a!  '>n'  s''"eic*:'vq 
Sj'Tna'oe       


C    i    c'le'  sc.ce  material  licenses :. 

Surer. age      

Eypr'Dduci  n-,a;er:3.' 
A,  Licenses  of  bread  sec  re  for  possession  and  use  of  t\-,y:y.rj:f.  material  issued 
pursuant  to  parts  30  and  33  of  this  chapter  for  processing  or  manufacturing  of 
Items  containing  byproduct  material  for  commercial  distribution. 

Surcharge  _. 

B  Other  licenses  fc  possession  and  use  of  byproouci  ma'on.i  ,s^  .^.j  pijfsuaiH 
to  part  30  of  this  chapter  for  processing  or  manufactunng  of  ite.-  ;  --♦ainlng 
tryproduct  rria'erial  for  commercial  distribution. 


t,  ,  (  r »-  K  a  '  r-,  ij 


Licenses  iss;,9d  oursu;int  to  §§32.72,  32.73,  and/or  32.74  of  tNs  chs^Jter  au- 

tno'-r'ng  [t)B  P'DCGss.ng  or  n-^anufacturing  and  distribution  or  redtetrfbution  of 
raijioDharTiaceufca;s,  gene-afors,  reagent  k'ts  antVor  souices  and  devices 
containing  b/produci  T-.at6na:  This  category  also  includes  the  possession  and 
use  of  source  rr^ier^  for  shiei(j-r>g  autnorizeo  pursuan-  tc  pa-i  40  of  this  chap- 
ter when  (noludeo  en  the  same  license 
Surcharge 


SNM-42 
SNK4-124 

SNM-116a 

SNM-33 
SNM-1097 

SNNmi07 


Docket  No. 


70-27 
70-143 

70-1201 
70-36 
70-1113 
7t>-1257 
70-1151 


Annual  fees  *  ^ ' 


$3,079,000 
3.079.000 

1,137,000 
1.137,000 
1.137,000 
1.137,000 
1.137,000 
61,220 
111,000 


61.220 
136.200 


1.220 
1.600 


120 
1,900 


1.220 
N/Af< 

619,000 

61,220 


58,100 

25,400 

21.100 

120 

690 

120 
7,700 
1.220 

17.200 


1.220 
5,100 


1,220 
10,600 


1.220 
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-Continued 


^ategcy  o*  matenals  licenses 


License  Nc 


T" 


Docket  No. 


ss.ed  oysuant  to  §§32.72.  32.73.  and/or  32.74  of 


:■%•' 


Dr  redistribution  of  radiopharmaceuticals, 
'  es  or  devices  not  involving  processing  of 
a:     "dudes  the  possession  and  use  of 

'<•-;:  D  jrsuant  to  part  40  of  this  chapter 


.se  of  byproduct  material  in  sealed  sources  for 

t^e  source  is  not  removed  from  Its  shield  (self- 


D  wi:ensas  ard  apcovais 
this  chapter  au-ro^-z  r-g 
gei^erators  'eager-t  ".."s  a^-i "'  sc. 
byproduct  -^.atena;  T'-..s  categcr/ 
scMj''ce  f^.ate'-aj  'c  ^"■^b'-I  ^q  i'J.^' 
vsner  '-•ciL-le<1  z>r  f.e  sa~e  T^^^se 
Sorcra-gs 

E   Licenses  'O''  poss<5SSiOr"  aro 
iraciiati:-^^  of  -^afs^as  ^  a^'C 
s-'^.ieidea  Limits 
Sorcna'-ge  

F  Ljcarses  fof  possess.or  i^c  .jsa  :♦  ess  man  10,000  curies  of  byproduct  ma- 
tera)  ir  seaieo  sources  ':f  'radiation  of  materials  in  which  the  source  is  ex- 
posed 'or  radiation  purposes.  This  category  also  Includes  underwater 
iradiaiors  fof  irradiacon  of  materials  in  which  the  source  Is  not  exposed  fof  ir- 
radiator piiTJcses 
Surcharge  

G  L.ce'^ses  for  possesson  and  use  of  10,000  curies  or  more  of  byproduct  mate- 
r.ai  p  sealed  sotjrces  'or  Irradiation  of  materials  in  which  the  source  is  exposed 
for  rad'ahop  p<^Tcs9s  "^'S  category  also  includes  urnjerwater  irradiators  for 
iradia;;or^  of  '^ate^ais  <r.  wr..cr.  tre  source  Is  not  exposed  for  inadiation  pur- 
poses 
Surcharge  • 

H  Licenses  ssued  pursjanr  'o  s^ccar  A  of  part  32  of  this  chapter  to  distribute 
irer^.s  cootajning  typ'cduct  r-a'e^a:  ''■at  'sqi.i'a  lavice  review  to  persons  ex- 
eript  from  the  iicens-ng  'equsrer^e.^'s  :'  ra-*  "■■•'■  ''  "his  chapter,  except  specific 
licenses  authorzirg  'edis'inu-ior'  :■*  'er-s  •'a'  --i.e  rean  authorized  for  dis- 


persc.,j"s  exer.pt 


trt^utior 
chapter 

Surcharge 
Uceoses  issued  P'jrsua"!  t. 
Items  cortai'^ing  DyproCj*:* 
not  reigui'e  device  evai^at] 
r^ents  of  part  3C^  of  this  chac'e'   exc 
routon  of  'ter^s  T-at  ^ave  t;6ar^  a-f 
from  the  'censing  reqjiren^r-ts  ?t  pa 

Sorcna'ge 
Ucanses  issijed  pursuant  to  s^cpa" 
Items  containing  Cy'proOucI  ^a's^a, 
revew  to  persons  gene'a'y  <9"S'^c 
crfic  licenses  authon; 


a   ,iCd": 


^ents  qH  part  30  of  this 


suDoart  A  of  part  32  of  this  chapter  to  distribute 

-a-ea!  or  quantities  of  byproduct  material  that  do 

•■r  'z  persons  exempt  from  the  licensing  require- 

D'  ♦or  specific  licenses  authorizing  redis- 

jrzed  for  distribution  to  persons  exempt 

3i:  of  this  chapter. 


persons  g* 


'60.^ 

-e-a ' 


3  of  part  32  of  this  chapter  to  distribute 
^a•  'equire  sealed  source  and/or  device 
.'  c-^r  part  31  of  this  chapter,  except  spe- 
•  'amTs  that  have  been  authorized  for 
.ec  jnder  part  31  of  this  chapter. 


diStrt'jron  t-' 

Surp.na'ge  

K  ucenses  issued  pursuant  to  subpart  B  of  part  31  of  this  chapter  to  distribute 
liens  con'ainmg  tDyp-oduct  material  or  quantities  of  byproduct  material  that  do 
not  require  seaied  source  arxl'of  device  review  to  persons  9er>erally  licensed 
under  part  3'  of  this  cnapter  except  specific  licenses  authorizing  redistnbution 
0*  Items  that  nave  De«r  a.^'^of/od  for  distribution  to  persons  generally  li- 
censed under  par*  ,3'  c*  "i.s  z^'di'e.- 

Surcharge  

L  Licenses  of  proad  scope  for  possession  arxl  use  of  byproduct  material  issued 
pursuant  to  pa'T  30  and  33  of  this  ctiapter  for  research  and  development  that 
do  not  authon2e  commercial  distribution. 

Surcha-ge     

M  Other  licenses  'or  p-^.ssess  on  and  use  of  byproduct  material  issued  pursuant 
to  par  3C  of  this  cnao'er  ':■  Gsearch  and  development  that  do  not  authorize 
c.pmifT'e'ciai  oistnbotion. 

Surcnarge  

N.  Ucenses  that  authonze  services  for  other  licensees,  except  (1)  licenses  that 
authonza  on  y  caiib'atKDn  and'or  leal(  testing  services  are  subject  to  the  fees 
specified  in  fee  Category  tp  and  (2)  licenses  that  auttwrize  waste  disposal 
services  are  subject  to  tne  fees  specified  in  fee  Categories  4A,  4B,  4C,  and  40. 

Surcnarge  

0  Lice"S'?s  'or  :,ossi?:>s c-  a-c  jse  of  byproduct  material  issued  pursuant  to  part 
34  cf  tr  s  :'ap'8r  'cr  -cs-  a  radiography  operations.  This  category  also  in- 
cudes the  pcssess.cr-  a-c  -se  ■'  source  material  for  shielding  authorized  pur- 
s>^ant  '0  part  ic  o'  t"  s  capts.'  »v"e"  authorized  on  the  wme  license. 

Surcnarge  

p  Aji  other  soectK  Dyproduct  '"ate"a)  licenses,  except  ttvjse  in  Categories  4A 
through  9D 


Annual  fees ' ' 


5.300 


120 

3,500 


120 

4,500 


120 
21.900 


120 

6.000 


120 

11.100 


120 

5,900 


120 
5,200 


120 
13.100 


1,220 
4,500 


1,220 

5,300 


1,220 
17,400 


120 
2,000 
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OF  Materials  Annual  Fees  and  Fees  for  Government  agencies  Licensed  by  NRC— Continuea 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


Surcharge  

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material, 
source  material,  or  special  nuclear  material  from  other  persons  for  the  puTMjse 
of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses 
auttxjrizing  contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nu- 
clear power  reactors;  Of  licenses  for  receipt  of  waste  from  other  persons  for  irv 
cineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and 
transfer  of  packages  to  another  person  authorized  •:  f<e  .e  or  dispose  of 
waste  materiai. 

Surcharge  „ 

B.  Licenses  specifically  authorizing  the  receip'  c'  v«,af'e  Cvpi-oduct  material, 
source  matenal,  or  special  nuclear  material  frcr-  . "  pr  -e'sr"5  ^or  the  purpose 
of  packaging  or  repackaging  the  matenal.  The  lice^«se  *  z  sr  ;-<e  ~f  the  nw- 
terial  by  transfer  to  another  person  authorized  to  re.e  ve  cf  ci  spose  of  the  ma- 
terial. 

Surcra'^e  

C.  Licenses  specifically  autfrorizing  the  receipt  of  preio  ".aaej  ■^as'h  byproduct 
material,  source  material,  or  special  nuclear  matenal  frc-  rr-f-r  persons.  The 
licensee  will  dispose  of  t^.e  material  by  transfer  to  anoV-ie  pe's,".  authonzed  to 
receive  or  dispose  of  the  material. 

Surcharge  

D.  Licenses  specifically  authorizing  the  p:e;:'  -  —  c<-i^'  re"--  rs  '  byproduct 
material  as  cefined  in  Section  11.e.(2,  cf  :re  A-t.'-^c  E-e-c.  Act  to:  possession 
and  disposal  exrer'  '"cse  licenses  subject  to  "  e  *ee<;  ^  Category  2.A.(2). 

Surcharge  

5  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  rraterial,  and/ 
or  special  nuclear  material  for  well  logging,  well  sun^eys,  ar>d  tracer  studies 
other  than  f;eid  ''o^i-^g  -acer  c'jc:  ps 

Surcharge         

B  Licenses  'cr  possession  and  use  of  byproduct  material  for  field  flooding  tracer 
stjdies 
S<..rcha^ge  

6  N'jc^ear  launa^es 

A   u'censes  'o'  cc^^'^'-s'z.a 
C'oCuci  'T^a;e''.ai  scu^ce 
Sijrc^a'ge  . 

7.  Hun-.an  use  of  byprodLict  scu'ce 

A  Licenses  issued  Pursuant  -c 
use  of  byproouc!  ■''.ate-a' 
seaied  sources  contai'''ed  ■■r^ 
f'e  possession  and  use  of 
;'~e  same  license. 
Surcna-ge  

B  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physi- 
cians purs'oant  to  parts  30  3?  3'^  40  and  7C  of  this  chapter  authorizing  re- 
search and  aeveiopment  -r-c^ja  '-5  -...r-.a"^  .^se  c*  byproduct  material  except  li- 
censes for  bvprodoci  nxa'.era:  so.,;  re  rra:e':ai  c  special  nuclear  material  In 
sealed  sources  contained  .n  teiererarv  aev-ices  ''^^  s  category  also  includes 
the  possess.cn  a-^-d  use  of  scu'ce  f^^'e-a  'cr  s'l'eiC.-'C  ■a'-q-'  authorized  on 
the  same  license  ^ 

Surcharge  

C  Cth.er  licenses  is&ued  pursuant  to  parts  30,  35,  40,  and  70  of  this  cfiapter  for 
nur^.an  use  of  byproduct  matenai  source  matenal  and'cr  spec-a^  nvjciear  mate- 
rial except  licenses  <or  byp'oduct  rr.atena'  source  mate-a  or  special  nuclear 
matenai  m  sealed  sources  contai'^ed  m  teletherapy  aevces  "^hts  category  also 
includes  the  possession  and  use  cf  S'ju'ce  r-,ater;as  'or  s"  e'lrr-g  wne-  ajtfvor- 
ized  on  the  same  license  » 
Surcha'^ge  

8.  Civil  defense 

A.  Licenses  for  possession  and  use  of  tYprc^juCt  mate- «•  so.,/':e  material,  or 
special  nuclear  matenal  tor  ovi  ae'erse  actr/ities 

Surcharge  

9  DeviCe,  product,  or  seaied  source  safety  evaluation 

A,  RegistratKDns  issued  for  the  safety  evaluation  of  devces  ;;'  prciCcts  :^.'  '.h  ning 
byproduct  matena!,  source  matenar  or  special  nudeaf  mate-ai,  except  'ea,:*: 
fuel  devices,  for  commeraai  distnouton. 
Surcharge  


License  No. 


■■ater.ai 


0*  it6m:S  c 

ear  p-'ater 


n'.arninated  with  by- 
il. 


ji  special  nuclear  ma-e^ial: 

pa-'s  :-C  35  40  and  ""C  of  th^s  chap'&r  for  human 
sou'ce  mate'r  cr  sceciai  'Ajcea'  material  in 
teeme-apv  oe-v  les  '''iS  ca'eoc^^v  a. so  Includes 
.c^i-ce  imatGf  a   foe  '^nieid'og  ^r.^r,  au'norized  on 


Docket  No. 


Annual  fees*'' 


120 
•115.000 


1.220 
14.300 


1,220 
6.700 


1.220 
7.700 


120 
11,300 

120 

13,700 

1.220 

13.900 

1,220 

14,600 


120 
26,800 


1.220 
5.100 


120 

1.900 
120 

6,500 

1» 
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Sc-iEDULE  Of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  footnotes  at  end  o<  taWe] 


! 

Categc^  of  materials  licenses 

License  No. 

Docket  No,           Annual  fees  '  ?  ^ 

i 

B  Registrations  isstied  tor  the  safety  evaluation  of  devices  or  products  containing 
Dyproduct  material    source  ma'erai    or  special  nuclear  nnaterial  manufactured 
ir  accordance  »vith  the  jnique  specifications  of,  and  fof  use  by  a  s^'^gie  appli- 
cant, except  reactor  fuel  devices 

Surcharge        ,    ,                          

C   Registrations  issued  for  the  sa'ety  evaluation  of  sealed  souires  containing  by- 
product material   source  matenai,  or  special  nuclear  material   exceo!  'eactor 
fuel,  for  commercial  distnbution 

Surcnarge                                                 .   .              

D   Registrations  issued  for  the  safer,  evaluation  of  sealed  sources  containing  py- 

prc-duct  matenai,  source  ma'enai   or  speoal  nudear  material,  manufactured  in 

accordance  with  the  unique  specitications  of,  and  for  use  by,  a  sir>gle  appll- 

cant,  except  'eaclor  fuei 

Surcharge                                   

4.200 

120 

1,800 

120 

920 

120 

1 2  transportation  of  radioactive  material: 

A    Certificates  of  Compliance  or  ot^^e'  package  approvals  Issued  tor  design  of 
casks,  pacicages,  and  shipping  containers 

Spent  Fij9i  H»gn-Leve<  Waste  anc!  plutoniunn  air  packages - 

Other  CasKs                                       

•N/'A 

•N/A 

B  Approvals  issued  of  10  CFR  part  71  quality  assurance  programs 

users  and  Fabricators 

67.400 

users  _ 

1.000 

Surcharge  

120 

1 1   Standardized  spent  fuel  faaiities 

6  N/A 

12  Special  Protects                                                         

SN/A 

13  A  Spent  fuel  storage  cask  Certificate  of  Compliance 

B  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72  210 

"N/A 

136.200 

Si^rcharge                                           

120 

14  Ovproduct.  source,  or  special  nuciaar  material  licenses  and  ott^er  approvals  au- 
thc^'zing  decommissioning   decontamination,  reclamation  or  site  restoration  activi- 
ties pursuant  to  10  CFR  pa.ts  30,  40,  70,  and  72. 

15  Impor*  and  Export  licenses  ...    „ „ 

^N/A 

8  N/A 

16  Recip''ocify                        „ 

8  N/A 

17  Master  matanais  licenses  of  broad  scope  issued  to  Government  agencies  

Surcharge                                 

363  600 

16  520 

13  DOE  Certi'icafes  of  Con^piiance 

'0  1  013  000 

Surcharge                                  

120 

1  

'  Amendments  based  pr^  appiications  tiled  after  October  1  of  each  fiscal  year  that  change  the  scope  of  a  licensee  s  program  or  that  cancel  a 
license  «v-i  •  not  ^esji!  m  ar^y  refund  or  ^ncease  m  the  annual  fee  for  ttiat  fiscal  year  or  any  potion  thereof  for  the  fiscal  year  fued  The  annual  fee 
will  De  waived  wnere  re  kersa  is  terminated  pnor  to  October  1  of  each  fiscal  year,  and  the  amount  of  the  annual  fee  wni  be  increased  or 
redu":ed  /.-ne'e  a"  amendment  c  'evison  is  issued  to  increase  or  decrease  the  scope  p-  or  to  October  1  of  each  dsr^i  year 

Ann^.i;  fees  at'  be  assessed  Dased  on  whether  a  licensee  holds  a  valid  license  wth  the  NRC  which  authonzes  possession  and  use  of 
'adoac'i/9  ma'e'a.  *  a  o^-io^  "'0'::%  more  than  one  license,  certificate,  registraton.  c  approva',  the  annual  *6e{s)  will  be  assessed  *or  each 
I'cense  cer'it'ca'e  'egi-''a"  o"  'j'  approval  held  by  that  person.  For  those  licenses  that  auttiorze  nnore  than  one  activity  on  a  smgie  license  eg  . 
'"^'^a-'  ^'-=i  ar-d  ■'"iO'aTj<  ac".  -es),  annual  fees  will  be  assessed  for  each  categorv  applicable  to  the  license  Licensees  paying  annual  fees 
u^d'^'  Ca-ftgc^  vi   -    a^e  --  s^C'ect  to  the  annual  fees  of  category  l.C  and  1  D  for  seaied  sources  authorized  m  tne  license 

iP3,,rr,e".  y  're  crescnped  annua'  'ae  does  not  automatically  renew  the  license,  ceti'icate.  registration,  or  approval  for  wnich  the  fee  is  paid. 
Renewal  accn'a'  :ns  must  be  tueo  m  accordarKe  with  the  requirements  of  parts  30.  40,  70,  71 ,  or  72  of  this  chapte' 

ir-r  t-'vs  1994  a^rj  '^.i^.  <£„,5  .,,,r  f^a.a  -natenals  licenses  will  be  calculated  and  assessed  m  accordance  with  §171.13  and  will  be  published 
'"  •'"6  Fede'al  Register  fcr  -c'  ;9  a^c  iC'-'nent. 

*A  Cass  I  iicensw  includes  mill  licenses  issued  for  the  extraction  of  uranium  fron-i  ^-amum  ore  A  Class  H  license  includes  solution  mining 
I'censas  '  "-si'u  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  mciuding  research  and  development  licenses.  An  "other^ 
■  :9'-?e  -  ruoes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earths. 

"■  */.-  .;e"se5  ''ava  seen  issued  by  NRC  for  land  disposal  of  special  nuclear  matenai.  Once  NRC  issues  a  LLW  disposal  license  for  byproduct 
a-^d  5Cw-:6  n-.ate-ai,  the  Commission  will  consider  establishing  an  annual  fee  for  this  type  of  license 

« S-a-cardized  scent  fuel  facilibes,  part  71  and  72  Certificates  of  Compliance  and  special  reviews,  such  as  'opicaJ  reports,  are  not  assessed  an 
ann'.a!  *ee  ce-ca  -sh  tne  genanc  costs  of  regulating  these  activities  are  primarily  attributable  to  the  jse's  c*  the  designs,  certificates,  and  topical 
rac-cs 

'^co^sees   r'  -s  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  <pe  r  other  categories  while  they  are 

'cersed  'C  OP^r-Cf 

«\o  3""^ai  'en-  ;  /a'ged  because  it  is  not  practical  to  administer  due  to  the  relatively  short  life  or  tempr'any  nature  of  the  license. 

s5era-3-e  a—  "<^  ■=>?3  will  not  be  assessed  for  pacemaker  licenses  Issued  to  medical  institutions  wno  aiso  hc-ld  nuclear  m,edicine  licenses 
'^'ce'  Ca'9go"dS  'j  "  "C 

"'  s  -ci.ces  C-'t.cates  of  Compliance  issued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund. 

"  No  annua;  Sr  •  i-  lee-  established  because  there  are  currently  no  licensees  in  this  paricular  fee  catego"^' 

(e)  A  surcharge  •,  ;. '"a;  -.r  each  category  for  which  a  base  annual  fee  is  required.  The  surcharge  consis's  of  the  following: 

(1)  To  recover  costs  relating  to  LLW  disposal  genenc  activities,  an  additional  charge  of  S6i  VjO  has  D^e"  aodeo  '0  fee  Categories  1.A.(1), 
1.A.(2)  and  2.A.(1):  an  additk>nal  charge  of  $1,100  has  been  added  to  fee  Categones  l  B.  i  D  ,  2  C  3  A  3  B  3  C  3  ,.  3  M.,  3.N.,  4, A.,  4.B., 
4.C..  4.D.,  5.B.,  6.A.,  and  7.B.;  and  an  additional  charge  of  $16,400  has  been  added  to  fee  Category  1 7 

(2)  To  recoup  ttwse  costs  not  recovered  from  small  entities,  an  additional  charoe  of  $120  has  been  added  to  each  fee  Cateaor-y  except 
Categories  I.E.  10.A.,  11.,  12.,  13.A.,  14.,  15.  and  16..  since  there  is  no  annual  fee  'or  these  cateoor'es  Lcensees  wnc  quality  as  s'maii  entities 
i.-de-  the  provisions  of  §  171.16(c)  and  who  submit  a  completed  NRC  Form  526  are  not  subject  to  the  $120  additional  charge 
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13.  In  §  171.19,  paragraphs  (b)  and  (c) 
are  revi.sfid  to  rpad  as  follows: 

§171.19     Payment 

*         *         •         •         • 

(b)  For  FY  1993  through  FY  1995.  the 
Commission  will  adjust  the  fourth 
quarterly  bill  for  operating  power 
reactors  and  certain  materials  licensees 
to  recover  the  full  amount  of  the  revised 
annual  fee.  In  the  event  the  amounts 
collected  in  the  first  three  quarters 
exceed  the  amount  of  the  revised  annual 
fee,  tlie  overpayment  will  be  refunded. 
All  otfier  licensees,  or  holders  of  a 
certificate,  registration,  or  approval  of  a 
QA  program  will  be  sent  a  bill  for  the 
full  amount  of  the  annual  fee  upon 
publication  of  the  final  rule.  Payment  is 
due  on  the  effective  date  of  the  final  rule 
and  interest  shall  accrue  from  the 
effective  date  of  the  final  rule.  However, 
interest  will  be  waived  if  payment  is 
received  within  30  days  from  the 
effective  date  of  the  final  rule. 

(c)  For  FYs  1993  through  1995,  annual 
fees  in  the  amount  of  $100,000  or  more 
and  described  in  the  Federal  Register 
notice  pursuant  to  §  171.13,  shall  be 
paid  in  quarterly  installments  of  25 
percent  as  billed  by  the  NRC.  The 
quarters  begin  on  October  1,  January  1, 
April  1,  and  July  1  of  each  fiscal  year. 
Annual  fees  of  less  than  $100,000  shall 
be  paid  once  a  year  as  billed  by  the 
NRC. 

Dated  at  Rockville,  MD,  this  9th  day  of  July 

■:993. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations 

.Appendix  A  to  This  Final  Rule— Regulatory 
Flexibility  .\nalvsis  for  the  Amendments  to 
10  CFR  Part  170  (Licen.<;e  Fees)  and  10  (  FR 
Part  171  (Annual  FeesJ 

/.  Background 

The  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  establishes  as  a  principle 
of  regulatory  practice  that  agencies  endeavor 
to  fit  regulator,'  and  informational 
requirements,  consistent  with  applicable 
statutes,  to  a  scale  commensurate  with  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply.  To  achieve 
this  principle,  the  Act  requires  that  agencies 
consider  the  impact  of  their  actions  on  small 
entities.  If  the  agency  cannot  certify  that  a 
rule  will  not  significantly  impact  a 
substantial  number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required  to 
examine  the  impacts  on  small  entities  and 
the  alternatives  to  minimize  these  impacts. 

To  assist  in  considering  these  impacts 
under  the  Regulatory  Flexibility  Act,  the  NRC 
adopted  size  standards  for  determining 
which  NRC  licensees  qualify  as  small  entities 
(50  FR  5024 1 ,  December  9. 1985).  These  size 
standards  were  clarified  November  6, 1991 
(56  FR  56672).  The  .NRC  size  Standards  are 
as  follows: 


(1)  A  small  business  is  a  business  with 
annual  receipts  of  $3.5  million  or  less  except 
private  practice  physicians  for  which  the 
standard  is  annual  receipts  of  $1  million  or 
less. 

(2)  A  small  organization  is  a  not-for-profit 
organization  which  is  independently  owned 
and  operated  and  has  annual  receipts  of  $3.5 
million  or  less. 

(3)  Small  governmental  jurisdictions  are 
govenunents  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts  with  a  population  of  less 
than  50,000. 

(4)  A  small  educational  institution  is  one 
that  is  (1)  supported  by  a  qualifying  small 
governmental  jurisdiction,  or  (2)  one  that  is 
not  state  or  publicly  supported  and  has  500 
employees  or  less. 

Public  Law  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90), 
requires  that  the  NRC  recover  approximately 
100  percent  of  its  budget  authority,  less 
appropriations  from  the  Nuclear  Waste  Fund, 
for  Fiscal  Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees.  For  FY 

1991,  the  amount  collected  was 
approximately  $445  milUon,  and  for  FY 

1992,  the  amount  collected  was 
approximately  $492.5  million.  The  amount  to 
be  collected  in  FY  1993  is  approximately 
$518.9. 

To  comply  with  OBRA-90,  the 
Commission  amended  its  fee  regulations  in 
10  CFR  parts  170  and  171  in  FY  1991  (56  FR 
31472;  July  10, 1991)  and  FY  1992,  (57  FR 
32691;  July  23, 1992)  based  on  a  careful 
evaluation  of  over  500  comments.  These  final 
rules  established  the  methodology  used  by 
NRC  in  identifying  and  determining  the  fees 
assessed  and  collected  in  FY  1991  and  FY 
1992.  The  NRC  has  used  the  same 
methodology  established  in  the  FY  1991  and 
FY  1992  rulemakings  to  establish  the  fees  to 
be  assessed  for  FY  1993  except  for  the  LLW 
surcharge.  The  Commission  has  changed  its 
policy  in  one  area  and  will  assess  annual  fees 
to  nonprofit  educational  institutions. 

//.  Impact  on  Small  Entities 

The  comments  received  on  the  proposed 
FY  1991  and  FY  1992  fee  rule  revisions  and 
the  small  entity  certifications  received  in 
response  to  the  final  FY  1991  and  FY  1992 
fee  rules  indicate  that  NRC  licensees 
qualifying  as  small  entities  under  the  NRC's 
size  standards  are  primarily  those  licensed 
under  the  NRC's  materials  program. 
Therefore,  this  analysis  will  focus  on  the 
economic  impact  of  the  aimual  fees  on 
materials  licensees. 

The  Commission's  fee  regulations  result  in 
substantial  fees  being  charged  to  those 
individuals,  organizations,  and  companies 
that  are  licensed  under  the  NRC  materials 
program.  Of  these  materials  licensees,  the 
NRC  estimates  that  at)out  18  percent 
(approximately  1,300  licensees)  qualify  as 
small  entities.  This  estimate  is  based  on  the 
number  of  small  entity  certifications  filed  in 
response  to  the  FY  1991  and  FY  1992  fee 
rules. 

The  commenters  on  the  FY  1991  and  FY 
1992  proposed  fee  rules  indicated  the 
following  results  if  the  proposed  annual  fees 
were  not  modified: 


— Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
One  commenter  noted  that  a  small  well- 
logging  company  (a  "Mom  and  Pop"  type 
of  operation)  would  find  it  difficult  to 
absorb  the  annual  fee,  while  a  large 
corporation  would  find  if  easier.  Another 
commenter  noted  that  the  fee  increase 
could  be  more  easily  absort)ed  by  a  high- 
volume  nuclear  medicine  clinic.  A  gauge 
licensee  noted  that,  in  the  very  competitive 
soils  testing  market,  the  annual  fees  would 
put  it  at  an  extreme  disadvantage  with  its 
much  larger  competitors  because  the 
proposed  fees  would  be  the  same  for  a  two- 
person  licensee  as  for  a  large  firm  with 
thousands  of  employees. 
— Some  firms  would  be  forced  to  cancel  their 
licenses.  One  commenter,  with  receipts  of 
less  than  $500,000  per  year,  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and 
license,  thereby  reducing  its  ability  to  do 
its  work  effectively.  Another  commenter 
noted  that  the  rule  would  force  the 
company  and  many  other  small  businesses 
to  get  rid  of  the  materials  license 
altogether.  Commenters  stated  that  the 
proposed  rule  would  result  in  about  10 
percent  of  the  well  logging  licensees 
terminating  their  licenses  immediately  and 
approximately  25  percent  terminating  their 
licenses  before  the  next  annual  assessment 
— Some  companies  would  go  out  of  business 
One  commenter  noted  that  the  proposal 
would  put  it,  and  several  other  small 
companies,  out  of  business  or,  at  the  very 
least,  make  it  hard  to  sxirvive. 
— Some  companies  would  have  budget 
problems.  Many  medical  licensees 
commented  that,  in  these  times  of  slashed 
reimbursements,  the  projxjsed  increase  of 
the  existing  fees  and  the  introduction  of 
additional  fees  would  significantly  affect 
their  budgets.  Another  noted  that,  in  view 
of  the  cuts  by  Medicare  and  other  third 
party  carriers,  the  fees  would  produce  a 
hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 
Over  the  past  two  years,  approximately 
2,300  license,  approval,  and  registration 
terminations  have  been  requested.  Although 
some  of  these  terminations  were  requested 
because  the  license  was  no  longer  needed  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic  impact  of 
the  fees. 

The  NRC  continues  to  receive  written  and 
oral  comments  from  small  materials 
licensees.  These  comments  indicate  that  the 
$3.5  million  threshold  for  small  entities  is 
not  representative  of  small  businesses  with 
gross  receipts  in  the  thousands  of  dollars. 
These  commenters  t)elieve  that  the  $1,800 
maximum  annual  fee  represents  a  relatively 
high  percentage  of  gross  annual  receipts  for 
these  "Mom  and  Pop"  type  businesses. 
Therefore,  even  the  reduced  annual  fee  could 
have  a  significant  impact  on  the  ability  of 
these  tj-pes  of  businesses  to  continue  to 
operate. 

To  alleviate  the  continuing  significant 
impact  of  the  annual  fees  on  a  substantial 
number  of  small  entities,  the  NRC  considered 
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alternatives,  in  accordance  with  the  RFA. 
These  alternatives  were  evaluated  in  the  FY 
1991  pjle  (56  FR  31472;  July  10. 1991)  and 
the  Pi'  1992  rjle  (57  FR  32691;  July  23, 
1992).  The  alternatives  considered  by  the 
NRC  can  be  summarized  as  follows. 
— Base  fees  on  some  measure  of  the  amount 
of  radioactivity  possessed  by  the  licensee 
(e.g.,  number  of  sources). 
—Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  (e.g..  volume 
of  patients). 
—Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  the  FY  1991  and 
FY  1992  evaluation  of  the  above  alternatives. 
Based  on  that  reexamination,  the  NRC 
continues  to  support  the  previous 
conclusion.  That  is,  the  NRC  continues  to 
believe  that  establishment  of  a  maximum  fee 
for  small  entities  is  the  most  appropriate 
option  to  reduce  the  impact  on  small  entities. 
The  NRC  established,  and  is  continuing  for 
FY  1993,  a  maximum  annual  fee  for  small 
er.'ities.  The  RF.\  and  its  implementing 
guidance  do  not  p.-ovide  specific  guidelines 
on  what  constitutes  a  significant  economic 
impact  on  a  small  entity.  Therefore,  the  NRC 
has  no  benchmark  to  assist  it  in  determining 
the  amount  or  the  percent  of  gross  receipts 
that  should  be  charged  to  a  small  entity.  For 
FY  1993,  the  NRC  will  rely  on  the  analysis 
previously  completed  that  established  a 
maximum  annual  fee  for  a  small  entity  by 
comparing  NRC  license  and  inspection  fees 
under  10  CFR  part  170  with  Agreement  State 
fees  for  those  fee  categories  that  are  expected 
to  have  a  substantial  number  of  small 
entities  Because  these  fees  have  been 
charged  to  small  entities,  the  NRC  continues 
to  believe  that  these  fees  or  any  adjustments 
to  these  fees  during  the  past  year  do  not  have 
a  significant  impact  on  them.  In  issuing  this 
final  rule  toe  FY  1993.  the  NRC  concludes 
that  the  materials  license  and  inspection  fees 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and  that 
the  maximum  annual  small  entity  fee  of 
SI  .800  be  maintained  to  alleviate  the  impact 
of  the  fees  on  small  entities. 

By  maintaining  the  maximum  annual  fee 
for  small  entities  at  $1,800,  the  annual  fee  for 
many  small  entities  will  be  reduced  while  at 
the  same  time  materials  licensees,  including 
small  entities,  pay  for  most  of  the  FY  1993 
costs  ($33.2  million  of  the  total  $38.6 
million)  attributable  to  them.  Therefore,  the 
NRC  is  continuing,  for  FY  1993,  the 
maximum  annual  fee  (base  annual  fee  plus 
surcharge)  for  certain  small  entities  at  $1,800 
for  each  fee  category*  covered  by  each  license 
issued  to  a  small  entity.  Note  that  the  costs 
not  recovered  from  small  entities  are 
allocated  to  other  materials  licensees  and  to 
operating  power  reactors. 

While  reducing  the  impact  on  many  small 
entities,  the  Commission  agrees  that  the 
current  maximum  annual  fee  of  $1,800  for 
small  entities,  when  added  to  the  part  170 
license  and  inspection  fees,  may  continue  to 
have  a  significant  impact  on  materials 
licensees  with  annual  gross  receipts  in  the 
thousands  of  dollars.  Therefore,  as  in  FY 
1992.  the  NRC  will  continue  for  FY  1993  the 
lower-tier  small  entity  annual  fee  of  $400  for 
small  entities  with  relatively  low  gross 


annual  receipts  established  in  the  final  rule 
dated  April  17. 1992  (57  FR  13625). 

In  establishing  the  annual  fee  for  lower  tier 
small  entities,  the  NRC  continues  to  retain  a 
balance  between  the  objectives  of  the  RFA 
and  OBRA-90.  This  balance  can  be  measured 
by  (1)  the  amount  of  costs  attributable  to 
small  entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2)  the 
total  annual  fee  small  entities  pay.  relative  to 
this  subsidy;  and  (3)  how  much  the  annual 
fee  is  for  a  lower  tier  small  entity.  Nuclear 
gauge  users  were  used  to  measure  the 
reduction  in  fees  because  they  represent 
about  40  percent  of  the  materials  licensees 
and  most  likely  would  include  a  larger 
percentage  of  lower  tier  small  entities  than 
would  other  classes  of  materials  licensees. 
The  Commission  is  continuing  an  annual  fee 
of  S400  for  the  lower  tier  small  entities  to 
ensure  that  the  lower  tier  small  entities 
receive  a  reduction  (75  percent  for  small 
gauge  users)  substantial  enough  to  mitigate 
any  severe  impact.  Although  other  reduced 
fees  would  result  in  lower  subsidies,  the 
Commission  believes  that  the  amount  of  the 
associated  annual  fees,  when  added  to  the 
license  and  inspection  fees,  would  still  be 
considerable  for  small  businesses  and 
organizations  with  gross  receipts  of  less  than 
$250,000  or  for  governmental  entities  in 
jurisdictions  with  a  population  of  less  than 
20,000. 

III.  Summaiy 

The  NRC  has  determined  the  annual  fee 
significantly  impacts  a  substantial  number  of 
small  entities.  A  maximum  fee  for  small 
entities  strikes  a  balance  between  the 
requirement  to  collect  100  percent  of  the 
NRC  budget  and  the  requirement  to  consider 
means  of  reducing  the  impact  of  the 
proposed  fee  on  small  entities.  On  the  basis 
of  its  regulatory  flexibility  analyses,  the  NRC 
concludes  that  a  maximum  annual  fee  of 
51,800  for  small  entities  and  a  lower  tier 
small  entity  annual  fee  of  $400  for  small 
businesses  and  non-profit  organizations  with 
gross  annual  receipts  of  less  than  $250,000, 
and  small  governmental  entities  with  a 
population  of  less  than  20,000,  will  reduce 
the  impact  on  small  entities.  At  the  same 
time,  these  reduced  annual  fees  are 
consistent  with  the  objectives  of  OBRA-90. 
Thus,  the  revised  fees  for  small  entities 
maintain  a  balance  between  the  objectives  of 
OBRA-90  and  the  RFA.  The  NRC  has  used 
the  methodology  and  procedures  developed 
for  the  FY  1991  and  FY  1992  fee  rules  in  this 
final  rule  establishing  the  FY  1993  fees. 
Therefore,  the  analysis  and  conclusions 
established  in  the  FY  1991  and  FY  1992  rules 
remain  valid  for  this  final  rule  for  FY  1993. 

[FR  Doc.  93-16885  Filed  7-19-93;  8:45  ami 
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12  CFR  Part  264b 

Regulations  Regarding  Foreign  Gifts 
and  Decorations 

CFR  Correction 

In  title  12  of  the  Code  of  Federal 
Regulations,  parts  220  to  299,  revised  as 
of  January  1,  1993,  on  page  684,  in 
§  264b. 3  some  of  the  text  of  paragraphs 
(c)  and  (d)  was  inadvertently  omitted. 
As  corrected  the  text  of  paragraphs^c) 
and  (d)  should  read  as  follows: 

§  264b. 3    Foreign  gifts. 
•        *        *        *        • 

(c)  Tangible  gifts  of  more  than 
minimal  value.  A  tangible  gift  of  more 
than  minimal  value  tendered  by  a 
foreign  government  may  be  accepted 
when  it  appears  that  to  refuse  the  gift 
would  likely  cause  offense  or 
embarrassment  or  otherwise  adversely 
affect  the  foreign  relations  of  the  United 
States.  Such  a  gift  accepted  under  these 
circumstances  is  deemed  to  have  been 
accepted  on  behalf  of  the  United  States, 
and,  upon  acceptance,  it  shall  become 
the  property  of  the  United  States. 
Within  60  days  after  accepting  a  gift 
under  these  circumstances  the  member 
or  employee  must  deposit  the  gift  with 
the  Secretary  of  the  Board. 

(d)  Travel  or  expenses  for  travel. 
Board  Members  and  employees  may 
accept  gifts  of  travel  or  expenses  for 
travel  taking  place  entirely  outside  the 
United  States  (such  as  transportation, 
food,  and  lodging)  of  more  than  minimal 
value  if  such  acceptance  is  appropriate, 
consistent  with  the  interests  of  the 
United  States,  and  is  permitted  by  the 
Board.  Requests  for  Board  approval  of 
acceptance  of  such  expenses  shall  be 
submitted  to  the  Vice  Chairman  of  the 
Board, 
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SlJMMARV:  rhi'i  s-ptTia;  tonriilioii  is 
is'^uHd  i'lr  !hf  Bi^'!  Hi-hi  ■"<{)!•':  TV x iron. 
Inc.  Model  230  helicopter.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
electronic  flight  instrument  sjrstem.  This 
special  condition  contains  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establi.sh  i  i»vnl 
of  safety  equivalent  to  that  provi ->:!   iv 
the  applicable  airworthiness  standards. 

r:o  ruP:-i£n  isFORMATic*.  CONTACT:  Mr. 
Kut^rt  McC^aliister,  Federal  Aviation 
Administration  (FAA).  Rotoraaft 
Directorate,  Rotorcraft  Standards  Staff, 
Policy  Group.  Fort  Worth.  Texas  76193- 
0112;  telephone  f817)  624-5121. 

ria(,k^.'^jund 

King  Radio  Corporation,  Olalhe, 
Kansas,  submitted  an  application  on 
August  14,  1992.  for  a  Supplemental 
Ty])€  Certificate  (STC)  for  installation  of 
an  Electronic  Flight  Instrument  System 
and  Flight  Management  System  in  a  Bell 
Helicopter  Textron.  Inc.  (BHTI)  230 
helicopter.  The  BHTI  Model  230  is  a  10- 
passenger,  two-engine,  8,400-pound 
trHTTjrinrl  rflU-^or,'  hplicopter. 

1  vp«  (>Miificaiion  Basis 
The  certification  basis  e-^fH  J  •  r  pd  for 


the  BHTI  Model  230  inclur 
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Aviation  Regulation  (FAR)  ^  21 ,29  and 
p.i.-1  29  effective  February  1, 1965, 
Amendments  29-1  through  29-9: 
§  29.997,  Amendment  29-10;  §  29.1401, 
Amendment  29-11;  §§  29.25(c),  29.801. 
29,865,  29.1555(c),  29.1557(c). 
Amendment  29-12;  §  29.927(b)(2), 
Amendment  29-17;  Instrument  Flight 
Rules  (IFR)  requirements  dated 
December  15. 1978;  FA-^  Exemption  No. 
2789  §29  811(0(1);  FAA  Exemption  No. 
4395,  §  29  P55(a);  selected  seclions  of 
part  29  up  to  and  including  Amendment 
29-26  as  follows:  §§29,1,  29.21  thru 
29.175,  29.231  thru  29.235,  29.251  thru 
29.361,  29.411,  29.471  thru  29.493, 
29.501,  29.547  thru  29.549.  29.561  thru 
29.603,  29.607  thru  29.609.  29.611  thru 
29.629,  29.683.  29.723  thru  29.727. 
29.731.  29.735,  29.771  thru  29.775. 
29.785.  29.831.  29.855.  29.861  thru 
29.863,  29.873  thru  29.917,  29.931, 
29.939  thru  29.953.  29.955,  29.961, 
29.993  thru  29.997,  29.1011  thru 
29.1023,  29.1027  thru  29.1105,  29.1121 
thru  29.1123.  29.1141.  29.1143  thru 
29.1145.  29.1163  thru  29.1307,  29.1321 
thru  29.1322,  29.1327.  29.1331  thru 
29,1333.  29,1337.  29.1359  thru  29.1381, 
29.1401,  29.1431,  29.1461  thru  29.1505, 
29.1517  thru  29.1521,  29.1527,  29.1541 
thru  29  1543,  29.1549  thru  29.1551, 
29.1555  thru  29.1559,  29.1581  thru 
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If  the  Administrator  finds  that  the 
applicable  airworfhinH'st  mwalations  do 
not  contain  adequate    '  i:  i  ropriate 
safety  standards  (■:."   " .  Mi»<.n4  230 
helicopter  becausti  oi  a  .....hi  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.101(b)(2)  to  establish  a  level  of 
safety  equivalent  to  that  established  in 
the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR.  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b).  and  become  a 
part  of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2).  in 
addition  to  the  applicable  airworthiness 
regulations  and  special  condition,  the 
Model  230  must  comply  with  the  noise 
requirements  of  part  36. 

Nnvt'f  or  rniisual  l^esten  }  i^^tur-f 

The  BHTI  Model  230  helicopter,  at 
the  time  of  application  for  the  STC,  was 
identified  as  incorporating  electrical, 
electronic,  or  a  combination  of 
electrical,  electronic  systems  that  will 
be  perforTini,  'Linctions  critical  to  the 
contiAueti  ^o*>^  light  and  landing  of  the 
helicopte.r  r.he  electronic  flight 
instalment  system  performs  the  attitude 
display  function.  The  display  of 
attitude,  altitude,  and  airspeed  to  the 
pilot  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopter 
while  operating  in  accordance  with  IFR 
in  instrument  meteorological 
conditions. 

If  it  is  determined  that  this  helicopter 
will  incorporate  other  electrical, 
electronic,  or  a  combination  of 
electrical,  electronic  systems  that 
perform  critical  functions,  those  systems 
also  will  be  required  to  comply  with  the 
requirements  of  this  special  condition. 

Disrujision  of  Cnmmcnts 

Noiii.e  ui  Fropused  Special  Condition 
No.  SC-93-3-SW  was  published  in  the 
Federal  Rrgt'tPr  on  January  22,  1993 
(58  FR  56t-j;.  .\ ^  comments  were 
received.  Therefore,  the  special 
condition  is  adopted  as  proposed. 

Conclusion 

This  action  affects  only  one  unusual 
or  novel  design  feature  on  one  series  of 
helicopters.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affected  helicopters. 


Lis!  of  Siii,. !,*•<■♦«  14  r'FK  Part*  21   and  Z<J 

Aircraft.  Air  Iransponalion,  Aviation 
safety.  Rotorcraft.  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C  1344, 1348(c),  1352, 
1354(a).  1355. 1421  through  1431, 1502. 
1651(b)(2);  42  U.S.C  l«57f-10,  4321  et  mq.; 
E  O.  11514;  49  U.S.C  108(g). 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Bell  Helicopter 
Textron,  Inc.  Model  230  helicopter 

Protection  for  Electrical /Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth.  Texas,  oo  July  7, 

Manager.  Rotorcraft  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  9,1-17165  Filed  7-19-93;  8:45  ami 
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Electronic  F'  l^^'  i'-s'-j-  f-"!  ':  ^stem 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Final  sf>ecial  condition. 

SUMMARY:  This  special  condition  is 
issued  for  the  Bell  Helicopter  Textron. 
Inc.  Model  230  helicopter.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
electronic  flight  instrument  system.  This 
special  condition  contains  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 
EFFECTIVE  DATE;  July  20. 1993. 
FOR  FURTHER  INFORUAT>ON  CONTACT: 
Mr.  Robert  McCallister.  Federal 
Aviation  Administration  (FAA), 
Rotorcrafi  Directorate,  Rotorcraft 
Standards  Staff,  Regulations  Croup, 
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Forth  Worth,  Texas  -81-51-0112; 
tpi^pihone  181-)  624-5121. 

SUPPLEMENTARY  INFORMATION: 
Background 

Hell-Dyne  Systems  Im.  ,  Hurst.  Texas, 
subm.tted  an  application  on  April  10, 
1992.  for  a  Supplementa;  Type 
Certificate  for  installation  of  an 
Electronic  Flight  Instrument  System  and 
Flight  Management  Svstem  in  a  Bell 
Helicopter  Textron.  Inc.  (BHTI)  230 
helicopter  The  Model  230  is  a  10- 
passenger.  two-engine.  8,400-pound 
transport  category  helicopter. 

Type  Certification  Basis 

The  certification  basis  established  for 
the  BHTI  Model  230  includes:  Federal 
.Aviation  Regulation  (FAR)  §  21.29  and 
part  29  effective  February  1,  1965, 
Amendments  29-1  through  29-9; 
§  29  997.  Amendment  29-10:  §  29.1401. 
.\.'nendment  29-11.  §§  29.25(c),  29.801. 
29  865.  29, 1555(c).  29.1557(c). 
Amendment  29-12;  §29. 927(b)(2). 
Am.endment  29-17;  Instrument  Flight 
Rules  'IFRl  requirements  dated 
December  15.  1978.  FAA  Exemption  No. 
2789,  §  29.811(f)(1).  FAA  Exemption  No. 
4395.  §  29.855(a);  selected  sections  of 
Part  29  up  to  and  including  Amendment 
29-26  as  follows:  §§  29.1.  29.21  thru 
29  175.  29  231  thru  29.235.  29.251  thru 
29  361.  29  411.  29  471  thru  29.493, 
29  501,  29  547  thru  29.549,  29.561  thru 
29  603,  29.607  thru  29  609,  29.611  thru 
29  B29,  29  683,  29  723  thru  29.727, 
2']  731,  29.735,  29.771  thru  29.775, 
29  785,  29  831,  29.855.  29.861  thru 
29  863,  29  873  thru  29.917,  29.931, 
29.939  thru  29,953,  29.955,  29.961, 
29  993  thru  29  997,  29  1011  thru 
29.1023.  29  1027  thru  29.1105,  29.1121 
thru  29  1123,  29  1141,  29.1143  thru 
29  1145,  29.1163  thru  29.1307.  29.1321 
thru  29  1322,  29  1327,  29,1331  thru 
29.1333,  29  1337,  29.1359  thru  29.1381, 
29.1401,  29  1431,  29.1461  thru  29.1505. 
29  1517  thru  29  1521.  29.1527,  29.1541 
'hrj  29  1543.  29  1549  thru  29.1551. 
29  1555  thru  29.1559.  29.1581  thru 
2Q  1587,  Appendix  B:  the  noise 
standards  of  part  36  and  ICAO  Annex 
16;  and  Canadian  AiPA'orthiness  Manual 
529;  529  1301-1.  529.1557(c)(3). 
529  581,  529  1093(b)(l)(ii). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 

safety  standards  for  the  Model  230 
helicopter  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21  101',"'d)(2;  to  establish  a  level  of 
safety  equivalent  to  that  established  in 
the  regulations. 


Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11  49  of  the 
FAR.  af^er  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  a 
part  of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2).  In 
addition  to  the  applicable  airworthiness 
regulations  and  special  condition,  the 
Model  230  must  comply  with  the  noise 
requirements  of  part  36. 

Novel  or  I'nusual  Design  Feature 

The  BHTI  Model  230  helicopter,  at 
the  time  of  application,  was  identified 
as  incorporating  electrical,  electronic  or 
a  combination  electrical,  electronic 
systems  that  will  be  performing 
functions  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopter.  The 
electronic  flight  instrument  system 
performs  the  attitude  display  function 
The  display  of  attitude,  altitude,  and 
airspeed  to  the  pilot  is  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter  while  operating  in 
accordance  with  IFR  in  instrument 
meteorological  conditions. 

If  it  is  determined  that  this  helicopter 
will  incorporate  other  electrical, 
electronic  systems  or  a  combination 
electrical,  electronic  systems  performing 
critical  functions,  those  systems  also 
will  be  required  to  comply  with  the 
requirements  of  this  special  condition. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Condition 
No.  SC-92-4-SW  was  published  in  the 
Federal  Register  on  October  15,  1992 
(57  FR  47295).  No  comments  were 
received.  Therefore,  the  special 
condition  is  adopted  as  proposed. 

Conclusion 

This  action  affects  only  one  unusual 
or  novel  design  feature  on  one  series  of 
helicopters.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FA.\ 
for  approval  of  these  features  on  the 
affected  helicopters. 

The  FAA  has  determined  that  good 
cause  exists  for  making  this  rule 
effective  in  less  than  30  day  after 
publication.  This  special  condition 
affects  only  a  single  type  design  No 
comments  were  received  in  response  to 
the  Notice.  Further,  the  applicant  would 
experience  an  undue  economic  penalty 
due  to  a  delay  in  the  delivery  of  the 
affected  helicopters  if  the  effectivity  of 
this  rule  of  special  effect  is  delayed. 
Therefore,  this  special  condition  is 
made  effective  immediately  upon 
issuance. 


List  of  Subjects  in  14  CFR  Parts  21  and 
29 

Aircraft.  A:r  transportation.  Aviation 
safety.  Rotorcraft,.  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows; 

Authority:  49  U.S.C.  1344,  1348(c).  1352. 
1354(a),  1355.  1421  through  1431.  1502. 
1651(b)(2);  42  U.S.C  1857f-10.  4321  et  scq.: 
E.O.  11514;  49  use.  106(g). 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.•\dministrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Bell  Helicopter 
Textron,  Inc  Model  230  helicopter: 

Protection  for  Electrical/Electronic 
Systems  From  High  Intensity  Radiated 
Fields. 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth.  Texas,  on  July  7, 

T^93 

lame*  D.  Erickson,  % 

Stana^er.  Rotorrnift  Directorate,  Aircraft 

Certification  Senice. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  291 

[Docket  No. 93N-0040] 

Levo-ALPHA-Acetyl-Methaaol  (LAAM) 
in  Maintenance;  Revision  of 
Conditions  for  Use  in  the  Treatment  of 
Narcotic  Addiction 

AGENCIES:  Food  and  Drug 
Administration  and  the  Na'ional 
Institute  on  Drug  Abuse,  HHS 
ACTION:  Interim  rule;  reque";'  for  public 
comment. 

SUMMARY:  The  Fond  and  Drug 
.administration  (FDA),  in  consultation 
with  the  National  Institute  on  Drug 
.^buse  (NEDA).  is  issuing  interim  rules 
revising  conditions  for  the  treatment  of 
narcotic  addiction  to  provide  standards 
for  the  use  of  Levo-.-Jp/io-Acetyl- 
Methadol  (L.A.AM)  in  the  maintenance 
treatment  of  narcotic  addicts.  This 
action  will  allow  narcotic  treatment 
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Kr-aiflation*; 
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programs  to  provide  an  additional  drug 
for  use  in  the  maintenance  treatment  of 
narcotic  addicts.  FDA  is  issuing  these 
regulations  as  an  interim  rule  with  a 
request  for  public  comment. 
DATES:  Effective  July  20. 1993;  written 
comments  by  September  20.  1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  1-23.  12420 
Parklawn  Dr..  Rockvilie,  MD  20857. 
FOR  PJRTHER  INFORMATION  CONTACT: 
Thomas  Kuclienberg,  Center  for  Drug 
Evaluation  and  Research  {HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockvilie,  MD  20855.  301- 
295-804 T 

SUPPLEMEfJTARV  iNFOPM;  ''CN: 

I.  Background 

Section  4  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  (Pub.  L.  91-513)  requires  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  to  determine  the 
appropriate  methods  of  professional 
practice  for  the  medical  treatment  of 
narcotic  addiction.  In  addition,  the 
Narcotic  Addict  Treatment  Act  of  1974 
(Pub.  L.  93-281)  amended  the 
Controlled  Substances  .^ct  [21  U.S.C. 
823)  to  require  that  practitioners  who 
wish  to  dispense  narcotic  drugs  to 
individuals  for  the  maintenance 
treatment  or  detoxification  treatment  of 
narcotic  addiction  must  be  registered 
annually  with  the  Department  of  Justice, 
Drug  Enforcement  Administration 
(DEA).  Registration  depends,  in  part, 
upon  a  determination  by  the  Secretary 
that  the  applicant  is  qualified,  under 
treatment  standards  established  by  the 
Secretary,  to  provide  such  treatment.  In 
addition,  the  applicant  must  comply 
with  standards  established  by  the 
Secretary  (after  consultation  with  DEA) 
respecting  the  quantities  of  narcotic 
drugs  that  may  be  provided  for 
unsuper\ised  use  by  individuals  in  such 
treatnient.  Finally,  the  applicant  must 
comply  vdth  standards  established  by 
DEA  respecting  security  of  stocks  of 
narcotic  drugs  used  for  such  treatment 
and  maintenance  of  records  on  such 
drugs. 

Regulations  governing  conditions  for 
\he  use  of  narcotic  drjgs  in  the 
maintenance  and  detoxification 
treatment  of  narcotic  addicts  can  be 
found  in  part  291  (21  CFR  part  291). 
Section  291.505  (commonly  referred  to 
as  the  methadone  regulation)  is 
currently  applicable  to  methadone,  the 
only  narcotic  drug  now  approved  for 
use  in  the  maintenance  and 
detoxification  treatment  of  narcotic 
addiction  Thp  methadone  regulation 


delineates  the  appropriate  methods  of 
professional  practice  for  medical 
treatment  of  the  narcotic  addiction  of 
various  categories  of  addicts  and 
provides  close  controls  over  the 
distribution,  administration,  and 
dispensing  of  methadone  in  treatment 
programs.  Elements  of  the  methadone 
regulation  include  general  provisions 
regarding  treatment  program 
organizational  structure  and  approval 
requirements,  minimum  standards  for 
patient  evaluation  and  admission, 
minimum  medical  and  rehabilitative 
support  services,  and  program 
sanctions. 

The  methadone  regulation  has.  in 
general,  facilitated  the  efficient  and  safe 
management  and  rehabilitation  of 
narcotic  addicts.  The  use  of  methadone 
has  been  central  to  narcotic  drug 
treatment  efforts  for  over  two  decades 
and  has  helped  many  narcotic  addicts 
decrease  the  intravenous  (IV)  use  of 
illegal  narcotic  drugs  and  avoid  human 
immunodeficiency  virus  (HIV) 
infection,  which  is  known  to  be 
transmitted  by  sharing  contaminated 
hypodermic  needles.  Although 
methadone  has  been  widely  accepted  as 
the  standard  narcotic  treatment  for 
heroin  dependence  since  its 
introduction,  there  have  been  important 
changes  in  the  addict  population  in  the 
last  20  years.  These  include  the  periodic 
introduction  and  popularity  of  "new" 
illegal  drugs  and  the  tendency  for  an 
increasing  number  of  individuals  to 
simultaneously  abuse  a  number  of  these 
substances.  These  factors  have  led  to  a 
growing  need  by  narcotic  treatment 
professionals  for  additional  treatment 
options  and  has  stimulated  an  ongoing 
searrb  for  fl'^pni^tiv^  rporliratione 


n. 


N!1.'A  S  Mi'GicaLioii  Deveiofiraent 


ai'": 


The  Anti-Drag  Abuse  Act  of  1988 
{Pub.  L.  100-690)  authorized  expanded 
research  to  make  drugs  other  than 
methadone  available  for  treatment  of 
intravenous  opiate  addiction.  Ttis  law 
expanded  NIDA's  efforts  in  data 
collection,  treatment  evaluation, 
demonstration  projects,  and 
development  of  new  and  improved 
treatment  methods,  including  additional 
pharmacologic  agents  to  treat  drug 
abuse. 

NIDA  formed  a  Drug  Development 
Task  Force  to  solicit  support  from  the 
pharmaceutical  industry,  administer 
grants  to  investigators,  and  oversee 
toxicity  tests,  clinical  trials,  and 
computer-assisted  screening  of 
potentially  helpful  drugs.  In  fiscal  year 
1989.  NIDA  established  the  Medications 
Development  Program  to  research  and 
develop  new  and  more  effective 


medications  to  treat  addictive  disorders, 
most  notably  opiate  and  cocaine 
addiction.  NIDA  also  established 
treatment  research  imits  that  have  a 
major  role  in  evaluating  new 
medications  and  conducting  the 
necessary'  preliminary  clinical  trials  of 
the  drug  development  process. 
Promising  new  drugs  are  to  be  guided 
through  final  clinical  testing  and  the 
new  drug  approval  process  so  as  to  be 
marketed  for  the  treatment  of  drug 
addiction  through  agreements  reached 
with  the  sponsoring  pharmaceutical 
companies.  NIDA's  role  in  the 
development  of  new  drugs  is  further 
delineated  by  the  ADAMHA 
Reorganization  Act  (Pub.  L.  102-321) 
enacted  on  July  10, 1992  (ADAMHA 
means  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration).  Section 
123  of  this  legislation  gives  NIDA's 
Medications  Development  Program 
expanded  authority  to  encourage  and 
promote  the  development  and  use  of 
medications  to  treat  drug  addiction. 

In  addition  to  developing  treatment 
drugs.  NIDA  plans  to  use  drug  abuse 
research  to  target  drugs  that  may  fulfill 
certain  therapeutic  goals.  Technological 
advances  and  research  have  led  to  an 
expanded  understanding  of  how  drugs 
interact  with  the  brain.  Using  this 
understanding,  the  goal  is  to  develop 
dniB  abuse  medications  that: 

(1)  Block  the  effects  of  abused  drugs; 

(2)  reduce  the  craving  for  abused 
drugs; 

(3)  moderate  or  eliminate  withdrawal 
symptoms; 

(4)  block  or  reverse  the  toxic  effects  of 
abused  drugs;  or 

(5)  prevent  relapse  in  persons  who 
have  been  detoxified  from  drugs  of 
abuse.  It  is  therefore  important  that 
regulations  governing  narcotic  treatment 
programs  are  able  to  accommodate  the 
potential  use  of  a  variety  of  treatment 
medications. 

NIDA  and  FDA  thus  share 
responsibility  for  providing  a  wider 
range  of  treatment  drugs  to  programs. 
NIDA  is  charged  with  developing  the 
new  medications  and  FDA  with  both 
determining  whether  such  medications 
are  effective  and  developing  standards 
for  their  safe  use.  To  encourage 
cooperation,  the  ADAMHA 
Reorganization  Act  states  that  the 
Director  of  NIDA  is  to  "conduct  periodic 
meetings  with  the  Commissioner  of 
Food  and  Drugs  to  discuss  measures 
that  may  facilitate  the  approval  process 
of  drug  abuse  treatments." 

It  is  anticipated  that  the  Medications 
Development  Program  will  expand  the 
number  of  drug  products  available  for 
the  treatment  of  drug  abuse.  Indeed,  a 
number  of  addiction  treatment 
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r^.MJicit;ons  with  potential  for  clinical 
.^e  are  aiready  in  clinical  trials.  One 
product  to  emerge  from  this  process  is 
LAAM.  a  narcotic  drug  which  has  been 
approved  for  maintenance  treatment  of 
narcotic  addiction. 

III.  lustification  for  Dispensing  with 
Prior  Notice  and  Opportunitv  for  Public 
Comment 

The  Administrative  Procedure  Act  (5 
use.  553)  requires  agencies  to  follow 
certain  procedures  for  informal 
r.:iemaking.  including  publication  of 
proposed  rules  in  the  Federal  Register 
with  an  opportunity  for  public 
comment.  Section  553(b)(B)  allows 
agencies  to  dispense  with  prior  notice 
and  opportunity  for  public  comment  if 
the  agency  finds  for  good  cause  that  use 
of  such  procedures  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

FDA  and  NIDA  have  determined  that 
good  cause  exists  for  publication  of 
these  rules  without  prior  notice  and 
opportunity  for  public  comment  and 
without  a  delayed  effective  date  since 
such  procedures  are  contrary  to  the 
public  interest  and  uimecessary.  It  is  in 
the  public  interest  for  LAAM  to  be 
available  as  a  maintenance  treatment  for 
narcotic  addiction  simultaneous  with  its 
approval  rather  than  for  the  drug  to  be 
unavailable  for  the  period  of  time  it 
would  take  the  agency  to  publish 
proposed  and  final  rules  based  on  the 
approval.  This  additional  treatment  can 
help  to  reduce  the  mortality  rate  among 
adclicts  and  the  possible  spread  of  HIV 
and  other  diseases  among  addicts  and 
the  general  population  by  decreasing  IV 
drug  abuse. 

Even  before  the  onset  of  the  HIV 
epidemic,  the  mortality  rates  among 
addicts  exceeded  that  of  nonaddicts.  A 
significant  factor  in  this  higher  mortality 
is  the  insanitary  conditions  which  often 
accompany  the  administration  of  illegal 
drugs.  These  conditions,  particularly  the 
practice  of  needle  sharing,  have 
facilitated  the  spread  of  a  number  of 
disorders  including  pneumonia, 
hepatitis  A  and  B,  immunologic 
abnormalities,  and  HTV  disease.  In  a 
January  6, 1993,  FDA  and  Substance 
Abuse  and  Mental  Health 
Administration  (SAMHSA)  regulation 
providing  for  interim  maintenance 
treatment,  the  Secretary  made  a  finding 
that  "the  preponderance  of  scientific 
research  indicates  that  IV  abuse  of  drugs 
is.  in  fact,  a  primary  pathway  for  HIV 
disease  transmission  and  as  such 
constitutes  a  major  public  health 
problem"  (58  FR  495  at  496).  It  is 
important  to  note  that  while  the  addict 
population  is  particularly  susceptible, 
these  diseases  can  also  be  spread  to  the 


nonaddict  population.  Evidence  also 
indicates  that  participation  in  a 
maintenance  treatment  program  reduces 
IV  drug  abuse,  the  potential  for  disease 
transmission,  and  its  associated 
mortality  rate.  In  the  interim 
maintenance  rule  published  in  the 
Federal  Register  of  January  6. 1993.  the 
Secretary  also  found  that  "the 
preponderance  of  scientific  research 
indicates  that  the  medically  supervised 
dispensing  of  methadone  continues  to 
be  an  effective  method  of  reducing 
dependence  on  heroin  and  other 
morphine-like  drugs"  (58  FR  495  at 
496).  It  is.  therefore,  important  to 
facilitate  actions  that  enable  programs  to 
enhance  services  and  more  effectively 
interdict  IV  drug  abuse. 

LAAM  will  provide  treatment 
programs  with  an  additional  option  for 
the  treatment  of  addiction  and.  because 
of  the  longer  duration  of  its  effects,  will 
pro\ide  programs  with  more  flexibility. 
The  longer  duration  of  LAAM  may  also 
help  alleviate  the  overcrowding 
currently  causing  problems  in  some 
programs.  A  1992  FDA  survey  indicates 
that  a  number  of  the  areas  experiencing 
a  shortage  of  treatment  capacity  are  also 
areas  experiencing  increases  in  the 
incidence  of  HIV  disease  among  IV  drug 
abusers.  Congress  addressed  the 
problem  of  inadequate  treatment 
capacity  by  including  a  provision  in  the 
1992  ADAMHA  Reorganization  Act, 
which  authorizes  States  to  permit 
interim  methadone  maintenance  in 
areas  with  a  shortage  of  treatment  slots. 
Because  it  is  recommended  that  patients 
be  given  LAAM  three  times  a  week  or 
every  other  day,  as  opposed  to  the  daily 
dosing  generally  recommended  for 
methadone,  use  of  LAAM  may  allow 
programs  to  increase  the  number  of 
comprehensive  treatment  positions. 

Wnile  LAAM  has  been  approved  for 
the  purpose  of  treating  narcotic  addicts, 
it  continues  to  be  the  subject  of  ongoing 
clinical  research.  This  research  and 
testing  may  lead  to  a  reevaluation  of 
current  recommendations  for.  or 
restrictions  on.  the  use  of  the  drag  by 
certain  categories  of  patients.  Any 
changes  resulting  from  such  ongoing 
studies  or  with  experience  gained 
through  use  of  LAAM  in  treatment 
programs  will  be  incorporated  in  a  final 
rule. 

In  addition  to  the  public  interest  in 
having  LAAM  available  for  treatment 
use  as  soon  as  possible,  prior  notice  and 
comment  procedures  and  delayed 
effective  date  are  unnecessary.  The  rules 
reflect  FDA's  approval  of  a  new  drug 
application  (NDA)  for  LAAM.  a  process 
not  subject  to  public  participation.  In 
addition,  the  regulations  merely  add 
LAAM  as  An  available  treatment  drug 


within  the  existing  structure  of  the 
current  narcotic  addiction  treatment 
regulations  which  vs'ere  subject  to  notice 
und  comment  rulemaking.  The  current 
regulations,  published  in  the  Federal 
Register  of  March  2,  1989  (54  FR  8954), 
changed  many  methadone  specific 
terms  to  narcotic  treatment  drug  general 
terms  in  describing  general  conditions 
for  use  of  narcotic  drugs  to  treat  narcotic 
addiction.  Thus,  the  current  regulations 
appear  to  have  anticipated  the 
incorporation  of  additional  approved 
treatment  drugs  with  conforming 
changes  to  provisions  such  as  21  CFR 
291.505rt))(2)(v).  These  rules  make 
further  changes  from  methadone 
specific  terms  to  narcotic  treatment 
general  terms  to  reflect  the  approval  of 
LAAM  as  a  maintenance  treatment  for 
narcotic  addiction. 

TV.  LAAM  Maintenance  Treatment 

LAAM  was  developed  in  1948  as  a 
synthetic  congener  of  methadone. 
Originally  tested  as  a  narcotic  analgesic 
in  Germany,  it  attracted  attention  in  this 
country  in  the  1970's  as  a  potential 
treatment  drug  for  heroin  addiction.  In 
contrast  to  methadone,  the  effects  of 
orally  administered  LAAM  do  not  start 
until  several  hours  after  administration 
and  last  an  average  of  2  to  3  days.  As 
a  result,  LAAM  produces  less  of  an 
opiate  "high"  and  narcotic  sedation 
than  heroin  and  other  morphine-like 
drugs.  There  was  an  initial  attempt  to 
examine  its  potential  as  an  addiction- 
treatment  drug,  and  a  total  of  27 
separate  studies  involving 
approximately  6,000  opiate-dependent 
patients  were  conducted  with  LAAM 
between  1069  and  the  early  1980's. 
Thereafter,  the  effort  to  develop  LA^K-I's 
narcotic  treatment  piotential  languished 
until  passage  of  the  1938  Anti-Drug 
Abuse  Act  gave  NIDA  the  economic  and 
legal  resources  necessar\'  to  renew 
sponsorship  of  the  drug.  Because  most 
of  the  original  research  was  conducted 
during  the  first  period  of  LAAM 
development  in  the  1970's,  updated 
studies  were  conducted  to  verif>'  the 
srecommended  labeling  for  LAAM  and  to 
gain  further  experience  with  use  of  the 
drug  in  women  and  patients  who  are 
HTV  positive.  There  was  also  a  need  to  . 
learn  more  about  the  drug's 
effectiveness  in  the  current  addict 
population,  a  population  that  has  a 
higher  incidence  of  hepatitis  D  and 
other  liver  diseases  and  is  more  prone 
to  multidrug  abuse  than  the  population 
originally  studied  in  the  1970's. 

Because  of  these  and  other 
considerations  of  .safety  that  had  to  be 
addressed  before  approval  of  an  NDA 
for  LA.\M,  NIDA  sponsored  a  label 
assessment  studv  of  LAAM  for  use  in 


UMI 


Federal  Register   '  Vc! 


ifl,  N'i:    137    '  Ti 


"^fi 


:om 


R: 


p. 


uirn? 


maintenance  treatment  of  narcotic 
addiction.  The  results  of  that  study 
indicated  LAAM  is  effective  in  the  long- 
term  treatment  of  narcotic  addiction. 

Although  a  provision  permitting 
interim  maintenance  under  certain 
conditions  was  published  on  January  6, 
1993  (58  FR  495),  the  last  extensive 
revision  of  the  methadone  regulation 
appeared  in  the  Federal  Register  of 
March  2,  1989  (54  FR  8954).  As 
discussed  in  the  preamble  to  the  March 
2, 1989,  final  rule,  these  revisions  were 
designed  to  streamline  the  regulation 
and  to  promote  more  efficient  operation 
of  narcotic  treatment  programs.  Among 
these  changes  were  revisions  that 
established  as  general  requirements 
provisions  that  had  previously  applied 
solely  to  methadone,  e.g.,  methadone 
treatment  program  became  narcotic 
treatment  program  and  methadone 
maintenance  treatment  became 
maintenance  treatment.  These  revisions 
resulted  in  a  framework  of  program 
requirements  such  as  minimum 
standards  for  patient  evaluation  and 
admission,  minimum  standards  for 
medical  and  rehabilitative  support 
ser\ices,  and  program  sanctions  that  can 
be  applied  to  any  new  drug  authorized 
for  use  in  the  treatment  of  drug  abuse. 

FDA  and  NIDA  are  now  authorizing 
the  use  of  LA.AM  in  the  maintenance 
treatment  of  narcotic  addicts.  LAAM  is 
the  first  of  several  new  narcotic 
treatment  drugs  under  development  that 
are  to  be  guided,  as  previously 
discussed,  through  final  clinical  testing 
and  the  new  drug  approval  process 
according  to  agreements  reached  with 
the  sponsoring  pharmaceutical 
companies. 

In  order  to  provide  for  the  use  of 
LAAM  and  other  narcotic  treatment 
drugs  while  retaining  the  current 
requirements  for  the  use  of  methadone 
in  a  narcotic  treatment  program,  the 
regulations  are  restructured  to  provide: 

(1)  General  requirements  applicable  to 
all  narcotic  treatment  programs 
regardless  of  the  drug  used  in  treatment; 

(2)  specific  requirements  applicable 
solely  to  LAAM;  and  (3)  specific 
requirements  applicable  solely  to 
methadone.  As  additional  treatment 
drugs  are  approved,  provisions  that  are 
(Titical  to  the  safe  use  of  a  product  in 

a  treatment  program  will  be  included  in 
the  regulation. 

V.  Description  of  the  Interim  Final  Rule 

Current  §291  501  was  promulgated  in 
1977  and  reflected  the  then- 
mvestigational  use  of  methadone  in 
narcotic  addict  treatment  programs  and 
concerns  about  possible  abuses  that 
might  arise  from  such  use.  Since  1977, 
widespread  experience  with  methadone 


maintenance  treatment  has 
demonstrated  the  ability  of  these 
programs  to  help  certain  drug  abusers 
lead  more  productive  and  independent 
lives.  As  a  result,  current  §  291.501(a) 
speaks  of  a  need  for  further  research  on 
what  is  now  a  well-understood  drug. 
This  interim  final  rule  deletes  these  and 
other  references  particular  to  methadone 
in  §§  291.501  and  291.506  and  replaces 
them  with  a  more  general  statement 
recognizing  that  the  use  of  narcotic 
drugs  in  maintenance  treatment  can  be 
an  effective  part  of  the  management  and 
rehabilitation  of  selected  addicts. 

Current  §  291.501(a)  reflects  the 
earlier,  experimental,  nature  of 
maintenance  treatment  and  calls  for 
further  research.  The  interim  final  rule 
replaces  such  language  with  a  statement 
that  interested  and  qualified  parties 
should  be  allowed  to  use  approved 
narcotic  drugs  in  the  treatment  of 
addiction.  It  will  also  require  that  such 
drugs  have  an  approved  NDA  for  such 
use. 

Under  current  §  291.505(b)(2)(v), 
methadone  is  the  only  drug  approved 
for  use  in  treatment  programs.  In  this 
interim  final  rule,  §291. 505(b)(2)(v) 
adds  LAAM  to  the  list  of  drugs  available 
for  the  treatment  of  narcotic  addiction. 

Section  291.505(c)  details  some  of  the 
requirements  for  obtaining  approval  to 
operate  a  treatment  program,  including 
necessary  program  services  and 
applications.  The  interim  final  rule 
changes  the  title  of  Form  FDA-2632, 
"Application  for  Approval  of  Use  of 
Methadone  in  a  Treatment  Program,"  to 
■'Application  for  Approval  of  Use  of 
Narcotic  Drugs  in  a  Treatment 
Program."  Similar  title  changes  to  forms 
occur  elsewhere  in  part  291  in  order  to 
reflect  the  potential  availability  of  a 
variety  of  treatment  drugs. 

The  minimum  standards  for 
admission  to  a  treatment  program  are 
found  at  §  291.505(d).  Before  admission, 
program  personnel  take  a  history  of 
addiction  from  the  new  patient,  and 
current  §  291.505(d)(l)(i)(C)  requires 
that  this  information  be  recorded  before 
any  methadone  is  administered  to  the 
patient.  In  order  to  provide  for  drugs 
other  than  methadone,  the  interim  final 
rule  deletes  the  reference  to  methadone 
and  requires  that  the  history  of 
addiction  be  recorded  before 
administration  of  any  narcotic  treatment 
drug 

Current  ^  291.505(d)(l)(ii)  requires 
that  treatment  programs  ensure  that  a 
patient's  participation  in  a  treatment 
program  is  voluntary,  and  that  all 
relevant  facts  regarding  use  of  the 
treatment  drug  are  clearly  and 
adequately  explained  to  the  patient 
entering  the  program.  The  patient  must 


also  sign  consent  form  FDA-2635.  If  the 
prospective  patient  is  under  the  age  of 
18.  this  consent  form  is  to  be  signed  by 
a  parent,  guardian,  or  responsible  adult 
designated  by  the  State  authority.  To 
provide  for  narcotic  drugs  other  than 
methadone,  the  interim  final  rule 
changes  the  title  of  FDA-2635  from 
"Consent  to  Methadone  Treatment"  to 
"Consent  to  Treatment  with  an 
Approved  Narcotic  Drug." 

The  current  regulation  exempts 
certain  categories  of  patients  from  the 
general  requirements  governing 
admission  to  treatment  programs. 
Although  a  number  of  patient  categories 
are  the  subject  of  specialized  labeling 
under  21  CFR  201.57  (e.g.,  pregnancy, 
nursing  mothers),  the  unique  nature  of 
narcotic  treatment  drugs  has  made  it 
necessary  to  extend  additional 
regulatory  protection  to  certain 
categories  of  patients. 

Under  the  existing  regulation, 
pregnant  patients  with  a  history  of  drug 
addiction  may  be  placed  on  methadone 
maintenance  and  are  to  be  given  an 
opportunity  to  obtain  prenatal  care 
(§291.505(d)(l)(iii)(B)(J)). 

Because  LAAM  is  not  approved  for 
use  during  pregnancy  or  while  nursing, 
patients  who  are  or  become  pregnant 
cannot  be  started  or  continued  on 
LAAM  except  by  written  order  of  a 
physician  who  determines  this  to  be  the 
best  choice  of  therapy  for  the  patient. 
Clinics  providing  treatment  with  the 
drug  must  advise  all  patients  of 
childbearing  potential  of  the  risks  of 
LAAM  and  make  a  medical  evaluation 
available  to  all  patients  who  become 
pregnant  while  taking  the  drug.  In 
addition,  the  interim  final  rule,  at 
§  291.505{d)(l)(iii)(B)(6).  requires  that 
any  female  patient  of  childbearing 
potential  be  tested  for  pregnancy  before 
admission  to  LAAM  maintenance 
treatment  and  that  pregnancy  tests  be 
performed  monthly  thereafter.  Where 
initial  urine  screens  are  positive,  the 
program  may  wish  to  employ"other  tests 
to  confirm  the  pregnancy.  In  order  to 
ensure  the  accuracy  of  such  testing,  the 
interim  final  rule  requires  that  such 
tests  be  performed  in  a  laboratory 
approved  under  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA  '88)  (Pub.  L.  100-578)  or  certified 
by  a  State  or  private  accrediting  body 
approved  by  the  Health  Care  Financing 
Administration.  The  purpose  of  CLIA 
'88  is  to  ensure  that  laboratories  provide 
accurate  and  reliable  test  results  and 
that  individuals  are  not  adversely 
affected  by  substandard  laboratory 
operations  and  testing  procedures. 

Another  group  of  patients  subject  to 
slightly  different  admission  standards 
are  those  who  have  been  previously 
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troateri  Existing  §  291  50=i(d)(l)(iii)(C) 
states  that,  within  ceilain 
r.ircumstanras,  patients  who  have  been 
previously  treated  and  later  voluntarily 
df^toxined  h-om  maintenance  treatment 
mav  ha  readnulted  without  evidence  of 
current  addiction.  For  patients 
readmitted  under  these  standards,  the 
quantity  of  take-home  medication  is 
subject  to  the  clinKial  ludgment  of  the  ^ 
admitting  program  physician  and  can  h*» 
no  greater  than  what  would  have  be*^:; 
allowed  under  previous  treatment 
Because  there  is  currently  no  adequate 
assessment  of  the  nsks  of  allowing  take- 
home  for  L*lAM,  §29V505(k)(l)Uu; 
provides  for  no  take-home  privileges  for 
L\.\M  Therefore,  ^291  5o'5(d)(l)(iii)(C) 
IS  revised  to  limit  take-home  me<iication 
for  previously  treated  patients  to  those 
drugs  for  which  take-home  privile^^es 
are  permitted. 

Current  ^  291  505(d)(l)(iv'i  a.ith orizes 
maintenance  treatment  of  adolescen' 
patien's  under  specified  cirojmstances 
However,  because  there  are  no  adequate 
studies  to  support  the  use  of  L*i,.AM  in 
those  vounger  than  18,  the  interim  final 
rule  adds  a  new  provision 
(§291  505(d)(l)(iv)(B))  that  prohibits 
any  person  under  18  years  of  age  from 
entering  LA.\M  maintenance  treatment. 

Current  §2<11  505(d)(3)(i)  requires 
patients  to  be  medically  evaluated  on 
admission  to  a  treatment  program.  As 
part  of  this  evaluation,  the  regulation 
mandates  a  number  of  laboratory 
examinations  Be<:ause  FDA  has  not 
approved  L-\.\.M  for  use  during 
pregnancy,  the  interim  final  rule  revises 
§  291.505(dK3)(i]  to  require  an  initial 
pregnancy  test  for  women  of 
childbearing  potential  seeking 
admission  to  LAAM  m.aintenance 
treatment. 

Current  §  291.505(d)(4)  requires  that  a 
treatment  program  provide  a 
comprehensive  range  of  medical  and 
rehabilitative  services  to  its  patients  and 
delineates  the  general  responsibilities  of 
the  medical  director  and  program 
physicians  and  the  use  of  health  care 
professionals  in  narcotic  treatment 
programs.  For  improved  organization  of 
related  requirements,  the  interim  final 
rule  transfers  the  provisions  of  current 
§  291.505(d)(6)(ii).  which  addresses  the 
responsibilities  of  authorized  dispensers 
of  narcotic  drugs,  to  new 
§  291.505(d)(4)(v).  Accordingly,  current 
§  291.505(d)(6)(ii)  is  removed  and 
reserved. 

Section  291.505(d)(6)  delineates  the 
requirements  regarding  the  use  and 
administration  of  metiiadone  in  a 
treatment  program  The  mterim  final 
rule  revises  the  heading  of  the 
paragraph  to  make  it  Liear  that  this 


paragraph  applies  solely  to  the  use  of 
methadone  in  a  treatment  program 

VI  Narcotic  Treatment  Regulations 

As  noted,  this  interim  final  n..iu  is 
intended  to  further  the  transformation  of 
current  §  291.505  into  a  regulation  that 
establishes  standards  for  narcotic 
treatment  programs  to  include  ail  drugs 
approved  for  treatment  of  addiction. 
Accordingly,  this  interim  final  rule 
redesignates  §  291.505(k)  as  §  291.505(1) 
and  adds  new  §  291.505(k).  which 
addresses  the  use  of  approved  narcotic 
drug  products  other  than  methadone  in 
a  treatment  program. 

The  agencies  oelieve  that  certain 
aspects  of  the  administration  of  L.\AM 
must  be  codified  to  protect  patients  and, 
to  that  end.  the  interim  final  rule  will 
add  certain  provisions  under  new 
§  291,505(k)(l).  These  provisions 
provide  specific  dosing  requirements  for 
LAAM.  prohibit  take-home  use  of  the 
drug,  and  describe  circumstances  under 
which  a  LAAM  patient  may  be 
temporarily  transferred  to  methadone 
Subsequent  paragraphs  under  new 
§  291.505(k)  will  provide  specific 
requirements  for  future  narcotic  drugs 
approved  for  the  treatment  of  narcotic 
addiction.  This  approach  will  enable  the 
agencies  to  promulgate,  if  necessary, 
additional  requirements  for  narcotic 
drug  products  approved  in  the  future. 
Additional  regulatory  requirements  will 
be  examined  during  the  ^4DA  review 
process,  and  factors  that  would  help 
determine  whether  specific  regulatory 
requirements  would  be  needed  include 
the  drug  product's  safely  profile,  the 
potential  for  diversion  to  ilficit  use,  and 
other  factors.  This  approach  recognizes 
the  importance  of  the  approved  product 
labeling,  which  results  from  the  rigorous 
NDA  review  process,  and  which 
facilitates  the  safe  and  effective  use  of 
new  narcotic  treatment  drug  products 
New  §  291,505(k)(l)(i)  requires  that 
patients  be  administered  LAAM  no 
more  frequently  than  every  other  day  at 
doses,  frequencies,  and  under 
conditions  of  usage  described  in 
approved  labeling.  The  usual  dosing 
regimen  is  thrice  weekly  For  a  patient 
with  an  unknown  tolerance  to  opioids, 
the  initial  dose  of  LAAM  should  not 
exceed  40  milligrams  (mg).  Caution  in 
administering  an  initial  dose  of  LAAM 
is  particularly  important  because  the 
effects  of  LAAM  are  not  felt  until 
several  hours  af^er  administration 
Provided  there  is  a  demonstrated  need, 
this  provision  does  not  preclude 
additional  dosing.  For  a  patient 
previously  stabilized  on  methadone 
maintenance,  the  initial  dose  will  be  13 
times  the  daily  methadone  dose  and  is 
not  to  exceed  120  mg.  The  mtenm  hna! 


rule  requires  a  licensed  physician  to 
assume  responsibility  for  the  amount  of 
the  drug  dispensed  and  to  record,  date. 
and  sign  in  each  patient's  record  each 
change  in  dosage  schedule  Any  single 
dose  after  the  initial  dose  that  is  greater 
than  140  mg  must  be  justified  in  the 
patient's  record  by  the  administering 
licensed  physician  LAAM,  under 
§291.505(kj(l)(ii).  IS  to  be  administered 
in  an  oral  liquid  formulation  and  to  be 
distinguished  from  methadone  by 
me.asures  such  as  ront.-asting  color  and 
taste  that  ensure  that  the  two 
medications  are  easily  distinguished.  In 
addition,  §291.50.5(kKl)!iu)  prohibits 
take-home  doses  of  LAAM  Any  LAAM 
patient  who  would  be  eligible  for  take- 
home  doses  uf  methadone  may  be 
switched  to  methadone  »vhon 
exceptional  circumstances  make  it 
impossible  for  the  patient  to  conform  to 
the  applicable  L*lAM  dosing  schedule. 

Former  §  291.505(d)(13]  mandated 
that  record  systems  comply  with  all 
Federal  and  State  reporting 
requirements  relevant  to  methadone. 
This  interim  final  rule  revises 
§  2Q1  50.S(d)(13]  to  require  compliance 
with  all  Federal  and  State  reporting 
requirements  relevant  to  the  treatment 
of  narcotic  addiction 

As  noted,  the  interim  final  rule 
changes  the  methadone  specific  title  of 
most  program  forms  to  one  applicable  to 
all  narcotic  treatment  drugs.  However, 
since  L\.AM  is  not  approved  for 
detoxification,  new  §  291.505(h)(1) 
retains  the  m.ethadone-specific  title  of 
Form  FDA  2636,  "Hospital  Request  for 
Methadone  Detoxification  Treatment." 

Vn.  Environmental  Impact 

The  agencies  have  determined  under 
21  CFR  25.24(a)(8)  and  (a)(ll)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statem.ent  is 
required. 

VIII.  Economic  Impact 

FDA  and  NIDA  have  examined  tlie 
economic  consequences  of  this  interim 
final  rule  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  There 
are  two  provisions  in  this  rule  that  will 
impose  additional  costs  on  those 
narcotic  treatment  programs  that  choose 
tc  use  L,AAM  for  treating  patients: 

First,  §291. 505(d)(l)(i!i)(B)(6) 
requires  that  an  initial  pregnancy  test 
and  analysis  shall  be  performed  for  each 
prospective  female  patient  of 
childbearing  potential  before  admission 
to  LAAM  maintenance  treatment,  and 
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that  montiiiy  pregnancy  tests  and 
analyses  shall  be  performed  on  these 
female  patients.  Information  obtained 
from  NIDA  indicates  that  this 
requirement  will  result  in  annual  costs 
totaling  approximately  $820,000.  This 
estimate  is  based  on  approximately 
34,000  female  patients  of  childbearing 
age  approximately  25  percent  of  whom 
will  be  candidates  for  LAAM  therapy, 
and  approximately  $8  for  each  test 
analysis,  repeated  monthly. 

Second.  NIDA  has  estimated  that  the 
cost  of  administering  LAAM  is 
approximately  $2.85  more  per  patient 
per  week  than  the  cost  of  administering 
methadone.  Assuming  that  one-fourth  of 
the  approximately  104,000  patients 
currently  enrolled  in  narcotic  treatment 
programs  is  administered  LAAM 
(approximately  26,000  patients),  the 
additional  cost  for  the  patients  who 
receive  LAAM  would  be  approximately 
$74,000  per  week,  or  $3.8  million  per 
year. 

Therefore,  the  total  cost  to  narcotic 
treatment  programs  resulting  from  this 
regulation  is  approximately  $4.6  million 
per  year.  Importantly,  this  is  the 
estimated  additional  cost  associated 
with  administering  LAAM  compared  to 
existing  therapy  with  methadone. 
Because  LAAM  can  be  administered  on 
an  every  other  day.  or  thrice  weekly 
schedule,  the  concomitant  reduction  in 
clinic  attendance  will  reduce  the  overall 
treatment  costs  to  treatment  programs 
that  choose  to  provide  LAAM  therapy. 
This  anticipated  reduction  in  overall 
treatment  cost  should  more  than  offset 
the  estimated  additional  costs 
associated  with  administering  LAAM. 

Accordingly,  the  agencies  conclude 
that  this  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  For 
similar  reasons,  the  agencies  certify,  in 
accordance  with  Pub.  L.  96-354,  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

fX.  Paperwork  Reduction  Act 

This  interim  final  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980. 
However,  most  of  the  recordkeeping  and 
reporting  requirements  that  would 
resiiit  from  this  interim  rule  have 
already  been  approved  by  OMB  through 
July  31,  1995.  under  number  0910-0140. 
"Methadone  in  Maintenance 
Detoxifiration,  Joint  Revisions  of 
Conditions  for  Use," 

There  are  two  new  information 
collection  requirements  m  this  interim 
rule  that  were  not  included  in  number 
0910-0140.  There  are,  as  explained 


below,  no  measurable  burden  estimates 
for  these  requirements. 

1.  Section  291.505(k)(l)(i){C)  requires 
that  a  licensed  physician  assume 
responsibility  for  the  amount  of  narcotic 
drug  administered  or  dispensed  and 
shall  record,  date,  and  sign  or 
countersign  in  each  patient's  record 
each  change  in  dosage  schedule.  This 
provision,  which  applies  to  LAAM, 
contains  the  same  requirements  as 
current  §  291.505(d)(6)(ii),  which 
pertains  to  methadone.  These 
requirements  are  customary  and  usual 
practices  within  the  medical  and 
rehabilitative  communities,  and  require 
no  assessment  for  respondent  burden 
hours  or  costs. 

2.  Section  291.505(1)  requires  that  the 
sponsor  indicate  on  forms  FDA-2632. 
FDA-2633,  FDA-2635.  or  FDA-2636 
which  treatment  drug  is  being  utilized. 
These  forms  are  approved  by  OMB 
under  number  0910-0140.  The  burden 
associated  with  this  requirement  is 
negligible. 

X  Rpqupst  for  Comments 

liittiesied  persons  may,  on  or  before 
September  20. 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  v^ritten  comments  regarding  this 
interim  final  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Fridav. 

List  of  Subjects  m  21  (iR  Pdri  ^91 

Health  professions.  LAAM, 
Methadone.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970,  the  Narcotic  Addict  Treatment 
Act  of  1974,  and  applicable  delegations 
of  authority  thereunder,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  291  is 
amended  as  follows: 

PART  291— DRUGS  USED  FOR 
TREATMENT  OF  NARCOTIC  ADDICTS 

1.  The  authority  citation  for  21  CFR 
part  291  continues  to  read  as  follows: 

Authority;  Sees.  505,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C  355, 
371);  21  U.S.C.  823;  sees.  301(d),  548, 1976 
of  the  Public  Health  Service  Act  (42  U.S.C. 
241(d),  290ee-3,  300y-ll);  42  U.S.C.  257a. 


-Section  291.501  is  revised  to  read 


(, 


as  tOUOWS: 


§29''  50'     Sarcotif,  31'uas  ^ri  t^-p 
■■maintenance  featment  o!  nsrcciic  aac.c'.s. 

(a)  The  Food  and  Drug 
Administration,  the  National  Institute 
on  Drug  Abuse,  and  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  recognize  that  the 
use  of  narcotic  drugs  in  the  prolonged 
maintenance  of  narcotic  dependence 
has  been  shown  to  be  an  effective  part 
of  a  total  treatment  effort  in  the 
management  and  rehabilitation  of 
selected  narcotic  addicts.  It  is  also 
recognized  that  a  number  of  dangers  and 
possible  abuses  may  arise  from  such 
efforts  if  professional  services  and 
controls  are  inadequately  applied. 

(b)  Therefore,  the  Commissioner  of 
Food  and  Drugs,  the  Director  of  the 
National  Institute  on  Drug  Abuse,  and 
the  Administrator  of  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  agree  that 
interested  professionals,  municipahties, 
and  organizations  should  be  allowed  to 
use  narcotic  drugs  in  the  medical 
treatment  of  narcotic  addiction  within  a 
framework  of  adequate  controls 
designed  to  protect  the  individual 
patients  and  the  community.  Narcotic 
drugs  that  are  to  be  used  as  part  of  the 
treatment  of  narcotic  addiction  must 
have  an  approved  new  drug  application 
for  such  use.  To  facilitate  this  purpose, 
the  Food  and  Drug  Administration,  the 
National  Institute  on  Drug  Abuse,  and 
the  Drug  Enforcement  Administration. 
Department  of  Justice,  have  jointly 
agreed  upon  acceptable  conditions  for 
the  use  of  narcotic  drugs  In  a  treatment 
program,  which  are  set  forth  in 
§291.505.  In  addition,  such  other 
provisions  of  the  Federal  narcotic  laws 
and  regulations  as  are  appHcable  must 
also  be  observed. 

3.  Section  291.505  is  amended  by 
revising  paragraphs  (b)(2)(v). 
(b)(2)(vi)(D),  (c)(4)(i).  (c)(4)(ii).  the  last 
sentence  in  paragraph  (d)(l)(i)(C), 
paragraph  (d)(l)(ii),  the  first  sentence  in 
paragraph  (d)(l)(iii)(B)(J)  and  by 
removing  the  word  "methadone"  in  the 
two  places  it  appears  in  paragraph 
(d)(l)(iii)(B)(l),  by  adding  new 
paragraph  (d)(l)(iii)(B)(6),  by  revising 
the  second  sentence  in  paragraph 
(d)(l)(iii)(C).  paragraph  (d)(l)(iv).  by 
adding  a  new  sentence  after  the  second 
sentence  in  paragraph  (d)(3)(i).  by 
adding  new  paragraph  (d){4)(v).  by 
revising  the  paragraph  headings  of 
paragraphs  {d)(6)  and  (d)(6)(i).  by 
removing  paragraph  (d)(6)(ii)  and 
reserving  it.  by  revising  the  second 
sentence  in  paragraph  (d)(13)(i).  in 
paragraph  (f)(2)(viii)  by  removing  the 
phrase  "paragraph  (k)  of  this  section" 
and  adding  in  its  place  "paragraph  (1)  of 
this  section",  by  revising  paragraph 
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(h)(1),  by  redesignating  paragraph  (k)  as 
paragraph  (1)  and  revising  it.  and  by 
adding  new  paragraph  (k)  to  read  as 
follows: 


§291505  Conditions 'c- :'•  ■ 
narcotic  drugs;  approo'^'a!;  ;■ 
professional  practice  'or  '^eJ 
of  the  narcotic  addiction  o'  .  ? 
ot  narcotic  addicts  unoef  8'»v'' 
Comprehensive  Drug  Aouse  Pri; . 
Control  Act  of  1970. 


-(?- 


"--.■^=.  r. asses 
■■.'■o'"'  and 


(b)  •    •    •  ' 

(2)*   •   • 

(v)  Approved  narcotic  drugs  for  use  in 
treatment  programs.  The  following 
narcotic  drugs  have  been  approved  for 
use  in  the  treatment  of  narcotic 
addiction:  Methadone  and  Levo-Alpha- 
Acetvl-Methadol  fL\ANf1.    , 

(vil  •    •   •  ' 

(DJ  Requests  for  aufhnrization  should 
be  s'^bnitted  to  the  address  specified  in 
pa.'aeraph  (i)  of  this  section. 

•  •         •         *         « 

(cj  •   •   • 

(4)*   •   • 

(i)  Fom  FD.^-2632  "Application  for 
.Approval  of  Use  of  Narcotic  Drugs  in  a 
Treatmen'  Program."  This  form. 
required  by  paragraph  (1)  of  this  section, 
shall  be  completed  and  signed  by  the 
program  sponsor  and  submitted  in 
duplicate  to  the  Food  and  Drug 
.Adrr.m.stra'ion  and  the  State  authority. 

:'  Forr-.  FD.-V-Zfill  "Medical 
RosponsiD'.ii'.y  Statement  for  Use  of 
Narcotic  Drugs  in  a  Treatment 
Program."  This  form,  required  by 
paragraph  (1)  of  this  section,  shall  be 
completed  and  signed  by  each  licensed 
physician  authorized  to  administer  or 
dispense  narcotic  drugs  and  submitted 
in  duplicate  to  the  Food  and  Drug 
Administration  and  the  State  authority. 
The  names  of  any  other  persons 
licensed  by  law  to  administer  or 
dispense  narcotic  drugs  working  in  the 
program  shall  be  listed  even  if  they  are 
not  responsible  for  administering  or 
dispensing  the  drug  at  the  time  the 
application  is  submitted. 

•  •        •        •        • 

(d)(1)  •  *  *  (i)  •   •   • 

(C)  *  •  *  The  program  physician 
shall  complete  and  record  the  statement 
before  the  program  administers  any 
narcotic  drug  to  the  patient. 

(ii)  Voluntary  participation,  informed 
consent.  The  person  responsible  for  the 
program  shall  ensure  that:  A  patient 
voluntarily  chooses  to  participate  in  a 
program;  all  relevant  facts  concerning 
the  use  of  the  narcotic  drug  used  by  the 
program  are  clearly  and  adequately 
explained  to  the  patient;  all  patients, 
with  full  k:nowied^e  and  understanding 
of  its  conterits,  sign  the  "Consent  to 


Treatment  with  an  Approved  Narcotic 
Drug"  Form  FDA-2635  (see  paragraph 
(1)  of  this  section);  a  parent,  legal 
guardian,  or  responsible  adult 
designated  by  the  State  authority  (e.g.. 
"emancipated  minor"  laws)  sign  for 
patients  under  the  age  of  18  the  second 
part  of  Form  FDA-2635  "Consent  to 
Treatment  with  an  Approved  Narcotic 
Drug." 

(iii)  •  •  * 

(B)  Pregnant  patients.  {1)  Pregnant 
patients,  regardless  of  age.  who  have 
had  a  documented  narcotic  dependenc  y 
in  the  past  and  who  may  return  to 
narcotic  dependency,  with  all  its 
attendant  dangers  during  pregnancy, 
may  be  placed  on  a  comprehensive 
maintenance  regimen,  except  as 
provided  in  paragraph  (d)(l)(iii)(B)(6)  of 
this  section.  •  •  • 
•        •        •        •        • 

(6)  Patients  who  are  or  become 
pregnant  shall  not  be  started  or 
continued  on  LAAM.  except  by  the 
written  order  of  a  physician  who 
determines  this  to  be  the  best  choice  of 
therapy  for  that  patient.  Clinics 
providing  treatment  with  LAAM  must 
advise  all  patients  of  childbeanng 
potential  of  the  risks  of  LAAM  and 
make  a  medical  evaluation  available  to 
all  patients  who  become  pregnant  while 
taking  the  drug.  An  initial  pregnancy 
test  shall  be  performed  for  each 
prospective  female  patient  of 
childbearing  potential  before  admission 
to  LAAM  comprehensive  maintenance 
treatment  and  monthly  pregnancy  tests 
performed  thereafter  on  sudi  female 
patients  in  LAAM  comprehensive 
maintenance  treatment.  Analysis  of 
such  tests  shall  be  performed  in  a 
laboratory  approved  under  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  or  in  a  laboratory  certified  by  a 
State  or  private  accrediting  body 
approved  by  the  Health  Care  Financing 
Administration. 

(C)  *  *  *  For  patients  meeting  these 
criteria,  the  quantity  of  take-home 
medication,  if  take-home  medication  is 
permitted  for  the  narcotic  drug,  will  be 
determined  in  the  reasonable  clinical 
judgment  of  the  program  physician,  but 
in  no  case  may  the  quantity  of  take- 
home  medication  be  greater  than  would 
have  been  allowed  at  the  time  the 
patient  voluntarily  terminated  previous 
treatment.  •  •  • 

(iv)  Special  limitation;  treatment  of 
patients  under  18  years  of  age.  (A)  A 
person  under  18  years  of  age  is  required 
to  have  had  two  documented  attempts  at 
short-term  detoxification  or  drug-free 
treatment  to  be  eligible  for  maintenance 
treatment,  except  as  provided  in 
paragraph  (d)(l)(iv)(B)  of  this  section  A 


1-week  waiting  period  is  required  after 
such  a  detoxification  attemipt,  however, 
before  an  attempt  is  repeated.  The 
program  physician  shall  document  in 
the  patient's  record  that  the  patient 
continues  to  be  or  is  again 
physiologically  dependent  on  narcotic 
drugs.  No  person  under  18  years  of  age 
may  be  admitted  to  a  maintenance 
treatment  program  unless  a  parent,  legal 
guardian,  or  responsible  adult 
designated  by  the  State  authority  (e.g., 
"emancipated  minor"  laws)  completes 
and  signs  consent  form,  Form  FDA- 
2635  "Consent  to  Treatment  with  an 
Approved  Narcotic  Drug." 

(B)  A  person  under  18  years  of  age 
shall  not  be  admitted  to  LAAM 
maintenance  treatment. 
*        *        *        •        « 

(3)  *  *  *  (i)  *  *  *  A  pregnancy  test 
is  required  for  any  woman  of 
childbearing  potential  before  she  may  be 
administered  LAAM  as  directed  in 
paragraph  (d)(l)(iii)(B)(I)  of  this  section. 


(4)'    *    * 

(v)  Authorized  dispensers  of  narcotic 
drugs:  responsibility.  A  narcotic  drug 
may  be  administered  or  dispensed  only 
by  a  practitioner  licensed  under  the 
appropriate  State  law  and  registered 
under  the  appropriate  State  and  Federal 
laws  to  order  narcotic  drugs  for  patients, 
or  by  an  agent  of  such  a  practitioner. 
supervised  by  and  under  the  order  of 
the  practitioner.  This  agent  is  required 
to  be  a  pharmacist,  registered  nurse,  or 
licensed  practical  nurse,  or  any  other 
health  care  professional  authorized  by 
Federal  and  State  law  to  administer  or 
dispense  nartxitic  drugs.  The  licensed 
practitioner  assumes  responsibility  for 
the  amounts  of  narcotic  drugs 
administered  or  dispensed  and  shall 
record  and  countersign  all  changes  in 
dosage  schedule. 
•        •        •        *        * 

(6)  Use  of  methadone  in  a  treatment 
program;  frequency  of  attendance; 
quantity  of  take-home  medication: 
dosage  of  methadone;  initial  and 
stabilization — (i)  Dosage  and 
responsibility.  *  •  • 

(ii)  [Reserved] 

***** 

(13)  •    '    • 

(i)  *   *   •  This  system  is  required  to 
comply  with  all  Federal  and  State 
reporting  requirements  relevant  to 
narcotic  drugs  approved  for  use  in 
treatment  of  narcotic  addiction   *   *   * 


;h)  Ijppial  or  revocation  of  apprnvai 
(1 '  Complete  or  partial  denial  or 
revocation  of  approval  of  an  application 


UMI 
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to  receive  shipments  of  narcolic  drugs 
(Forms  FDA-2632  "Application  for 
Approval  of  Use  of  Narcotic  Drugs  in  a 
Treatment  Program"  and  FDA-2636 
"Hospital  Request  for  Methadone 
Detoxification  Treatment")  may  be 
proposed  to  the  Commissioner  of  Food 
and  Drugs  by  the  Director  of  the  Food 
and  Drug  Administration's  Center  for 
Drug  Evfiluation  and  Research,  on  his  or 
her  own  initiative  or  at  the  request  of 
representatives  of  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
National  Institute  of  Drug  Abuse,  the 
State  authority,  or  any  other  interested 
person. 
«        •        *        «        • 

(k)  Use  of  narcotics  other  than 
methadone  in  a  treatment  program. 
Narcotic  drug  products  other  than 
methadone  that  have  been  approved  for 
treatment  of  narcotic  addiction  are 
listed  in  paragraph  (b)(2)(v)  of  this 
section.  Detailed  information  on  the 
conditions  for  use  of  narcotic  drug 
products  other  than  methadone,  with 
the  exception  of  take-home  and  dosage 
form  requirements,  can  be  found  in  the 
respective  approved  product  labeling. 
Treatment  programs  shall  review  the 
most  recent  approved  product  labeling 
for  up-to-date  information  on  important 
treatment  parameters  for  each  drug. 
Deviation  from  doses,  frequencies,  and 
conditions  of  usage  described  in  the 
approved  labeling  shall  be  justified  in 
the  patient's  record.  Treatment 
programs  that  dispense  narcotics  other 
thcin  methadone  shall  conform  with  the 
requirements  set  forth  under  paragraphs 
(a),  (b),  (c).  (d)(1)  through  (d)(5),  (d)(8) 
through  (d)(14),  and  (e)  through  (1)  of 
this  section.  Specifics  regarding  take- 
home  and  dosage  form  requirements 
along  with  anyadditional  requirements 
are  set  forth  in  this  paragraph. 

(1)  LAA^f—[i)  Dosage  and 
responsibility  for  administration.  After  a 
patient's  tolerance  to  LAAM  is 
established,  LAAM  shall  be 
administered  no  more  frequently  than 
ever}'  other  day.  Dosage  of  LA.\M  shall 
be  individualized  at  doses,  frequencies, 
and  under  conditions  of  usage  described 
in  approved  labeling  and  as  follows: 

(A)  New  patients.  The  persons 
responsible  for  the  program  shall  ensure 
that  the  initial  dose  of  LAAM  to  a 
patient  whose  tolerance  for  the  drug  is 
unknown  does  not  exceed  40 
miUigrams. 

(B)  Stabilized  methadone 
maintenance  patient.  The  persons 
responsible  for  the  program  shall  ensure 
that  the  initial  dose  of  LAAM  for  a 
previously  stabilized  methadone 
maintenance  patient  is  less  ihan  or 
equal  to  1.3  times  the  patient's  daily 


oiethadone  dose,  not  to  exceed  120 
milligrams. 

(C)  A  licensed  physician  shall  assume 
responsibility  for  the  amount  of  the 
narcotic  drug  administered  or  dispensed 
and  shall  record,  date,  and  sign  or 
countersign  in  each  patient's  record 
each  change  in  dosage  schedule. 

(D)  The  administering  licensed 
physician  shall  ensure  thai  a  single  dose 
of  LAAM  greater  than  140  milligrams  is 
justified  in  the  patient's  record. 

(ii)  Dosage  form.  LAAM  may  be 
administered  in  oral  form  when  used  in 
a  maintenance  treatment  program. 
Hospitalized  patients  under  care  for  a 
medical  or  surgical  condition  are 
permitted  to  receive  L^.  A.M   n  oral  form 
when  the  attending  physician  judges  it 
advisable.  Although  syrup  concentrate 
or  other  formulations  may  be  distributed 
to  the  program,  all  oral  medication  is 
required  to  be  administered  in  a  liquid 
formulation.  Clinics  that  administer 
both  LAAM  and  methadone  shall  take 
appropriate  measures,  including 
contrasting  color  and  taste,  to  ensure 
that  dosage  forms  of  LAAM  and 
methadone  are  easily  distinguished. 

(iii)  Take-home  medication.  Take- 
home  doses  of  LAAM  are  not  permitted. 
A  patient  who  is  eligible  for  one  or  more 
take-home  doses  of  methadone  under 
paragraph  (d)(6)  of  this  section  and  who 
is  unable  to  conform  to  the  applicable 
mandatory  LAAM  dosing  schedule 
because  of  exceptional  circumstances 
such  as  illness,  personal  or  family 
crises,  travel,  or  other  hardship,  or 
official  State  holidays,  may  be 
temporarily  transferred  to  methadone. 
Take-home  doses  of  methadone  for  a 
patient  eligible  for  a  planned  temporary 
discontinuation  of  treatment  with 
LAAM  shall  be  individualized  at  doses, 
frequencies,  and  under  conditions  of 
usage  described  in  the  approved 
labeling  and  the  applicable  provisions 
for  take-home  methadone  medication 
under  paragraph  (d)(6)  of  this  section. 
The  maximum  number  of  take-home 
doses  of  methadone  shall  be  detennined 
in  accordance  with  the  provisions  of  21 
CFR  291.505(d)(6)(v)  and  (d)(6)(vi). 

(2)  [Reserved] 

(1)  Program  forms.  The  program 
sponsor  must  ensure  that  the  following 
forms  are  completed  by  the  proper 
program  staff  and  submitted  to  the 
appropriate  State  authority  and  the 
Division  of  Scientific  Investigations, 
Regulatory  Management  Branch  (HFD- 
342),  Food  and  Drug  Administration, 
7520  Standish  PI.,  Rockville,  MD  20855. 
The  sponsor  will  indicate  on  the 
appropriate  form  which  treatment  drug 
is  being  utilized.  Forms  are  available 
upon  request  from  the  Regulatory 


Management  Branch  (HFI>-342)  at  the 

same  address. 

FORMS 

FDA-2632    AppHcation  for  Approval  of  Use 

of  Narcotic  Drugs  in  a  Treatment  Program 
FDA-2633    Medical  Responsibility 

Statement  for  Use  of  Narcotic  Drugs  in  a 

Treatment  Program. 
FDA-2635    Consent  to  Treatment  with  an 

Approved  Narcotic  Drug. 
FDA-2636    Hospital  Request  for  Methadone 

Detoxification  Treatment. 
(Approved  by  the  Office  of  Management  and 
Budget  under  number  0910-0140.) 
MichMi  R.  Taylor, 
Depufy  Commissioner  for  Policy. 

Dated:  April  8. 1993. 
Richard  A.  Millstein. 
Acting  Director,  National  Institute  on  Drug 
Abuse. 
|FR  Doc.  93-17134  Filed  7-19-93;  8:45  am) 
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Stfeng;^e'--i'~g  h.s"  r-ica    ,  :,:  Hrn 
Colleges  sr-c  un  vefSi;  es  r"cu"R:^'  ^'"'-i 
Strengthen '■'-■q  h,?""  :.,,,v  B  a:..K 
Graduate  i.asutuiiOnE  p-j^'a'-- 

AatNCr:  Department  of  Education. 
action;  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Strengthening 
Historically  Black  Colleges  and 
Universities  Program  and  the 
Strengthening  Historically  Black 
Graduate  Institutions  Prograqi,  each  of 
which  is  authorized  under  Title  III  of 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  regulations  are 
needed  to  implement  changes  made  to 
Title  m  of  the  HEA  by  the  Higher 
Education  Amendments  of  1992.  These 
programs  provide  grants  to  assist 
eligible  institutions  in  strengthening 
their  physical  plants,  academic 
resources,  and  student  services  so  that 
they  may  continue  to  participate  in 
fulfilling  the  goal  of  equality  of 
educational  opportunity. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  annoimcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elwood  L.  Bland.  U.S.  Department  of 
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Education,  400  Maryland  Avenue  SW.. 
room  3042.  ROB-3.  Washington,  DC 
20202-5336.  Telephone:  (202)  708- 
9926.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday 
SUPPLEMENTARY  tNFORMA-nON:  The 
Strengthening  Historically  Black 
Colleges  and  Universities  (HBCU) 
Program  and  Strengthening  Historically 
Black  Graduate  Institutions  Program 
provide  grants  to  assist  eligible 
institutions  in  .-strengthening  their 
physical  plants,  academic  resources, 
and  student  services  so  that  they  may 
continue  to  participate  in  fulfilling  the 
goal  of  equality  of  educational 
opportunity. 

These  programs  address  National 
Education  Goal  5,  which  states  that 
every  adult  American  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
assume  the  responsibilities  of 
citizenship.  The  program  furthers  Goal 
5  by  assisting  institutions  in 
establishing  and  strengthening  their 
physical  plants,  academic  resources, 
and  student  services  so  that  these 
institutions  can  provide  equal 
educational  opportunities  for  all  adult 
Americans. 

The  major  statutory  change  that  is 
being  incorporated  into  both  regulations 
is  the  requirement  that  each  institution 
applying  for  funds  submit  a 
comprehensive  development  plan 
describing  its  goals  for  financial 
management  and  academic  programs 
and  how  the  institution  intends  to 
achieve  those  goals.  Other  statutory 
changes  that  apply  to  both  programs 
include  the  expansion  of  the  type  of 
allowable  activities  that  may  be  carried 
out  under  a  grant. 

Other  statutory  changes  that  apply 
only  to  the  HBCU  program  include  the 
raising  of  the  minimum  grant  from 
$350,000  to  $500,000,  and  a  change  in 
the  formula  for  allotting  funds  among 
eligible  institutions.  Under  the  latter 
change,  25  percent  of  each  year's  HBCU 
appropriation  is  allotted  to  eligible 
institutions  based  upon  the  relationship 
between  the  percentage  of  graduates  of 
an  eligible  institution  who,  within  five 
years  of  graduating  with  baccalaureate 
degrees,  are  attending  graduate  or 
professional  schools  and  are  enrolled  in 
degree  progprams  in  disciplines  in  which 
Blacks  are  underrepresented,  and  the 
percentage  of  such  graduates  in  all 
eligible  institutions.  The  following 
explains  how  funds  will  be  allotted  to 
institutions  under  this  latter  change 


using  fiscal  year  1994  funds  as  an 
example. 

For  fiscal  year  1994,  October  1,  1993 
through  September  30,  1994,  the 
relevant  school  year  for  attending 
graduate  or  professional  school  and 
being  enrolled  in  relevant  degree 
programs  will  be  school  year  1992-93. 
Thus,  each  eligible  institution  will 
report  the  number  of  its  graduates  who 
attended  a  graduate  or  professional 
school  during  school  year  1992-93, 
enrolled  in  a  degree  program  in  a 
discipline  in  which  Blacks  are 
imderrepresented  at  that  school  during 
that  school  year,  and  received  a 
baccalaureate  degree  during  any  of  the 
five  preceding  school  years,  i.e.,  school 
years  1987-88,  1988-89,  1989-90, 
1990-91,  and  1991-92.  The  institution 
will  also  report  the  number  of  its 
graduates  who  received  a  baccalaureate 
degree  during  1987-88, 1988-89,  1989- 
90,  1990-91,  and  1991-92.  (In  order  for 
a  junior  or  community  college  to  report 
its  graduates  in  this  formula,  it  must 
determine  which  of  its  graduates 
obtained  a  baccalaureate  degree  at  a 
four-year  institution  during  the  school 
years  1987-88  through  1991-92,  and 
which  of  those  graduates  enrolled  in  the 
relevant  programs  in  graduate  or 
professional  school  during  school  year 
1992-93.) 

The  Secretary  divides  the  first  number 
reported  by  the  institution  by  the 
second  reported  number  to  obtain  a 
percentage  for  that  institution.  The 
Secretary  calculates  a  percentage  for 
each  reporting  institution,  obtains  a  sum 
of  all  the  percentages,  and  divides  each 
institution's  percentage  by  the  sum  of 
the  percentages.  The  Secretary  then 
multiplies  that  resulting  number  by  25 
percent  of  the  fiscal  year  1994  HBCU 
appropriation  to  obtain  that  institution's 
allotment. 

In  the  Strengthening  Historically 
Black  Graduate  Institutions  Program,  the 
changes  include  the  addition  of  11 
graduate  and  professional  institutions  or 
programs  to  the  previous  five  eligible 
grantee  institutions,  and  a  change  in  the 
funding  of  these  institutions.  In  general, 
the  new  institutions  receive  funds  under 
this  program  only  if  the  annual 
appropriation  for  the  program  exceeds 
$12  million. 

On  February  23. 1993,  the  Secretary 
published  a  notice  of  proposed 
regulations  for  this  program  in  the 
Federal  Register,  (58  FR  11158).  There 
are  no  differences  between  the  NPRM 
and  these  final  regulations  except  for 
the  statutory  changes  explained  above. 

Public  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations 


concerning  the  comprehensive 
development  plan  The  Secretary  did 
not  receive  any  comments. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  progra.m  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Waiver  of  Proposed  Rulemaking 

In  addition  to  the  changes  made  to  34 
CFR  parts  608  and  609  that  were  subject 
to  public  comment  in  a  notice  of 
proposed  rulemaking,  the  Secretary  has 
revised  the  regulations  to  implement 
statutory  changes  made  to  each  program 
by  the  Higher  Education  Amendments 
of  1992  (Pub.  L.  102-325). 

It  is  the  practice  of  the  Secretary  to 
offer  interested  part.ies  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  section  431fb)(2)(A)  of 
the  General  Education  Provisions  Act 
(20  U.S.C.  1232(b)(2)(A))  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  However,  since  these  revisions 
merely  incorporate  statutory  changes 
into  the  regulations  and  do  not 
implement  substantive  policy,  public 
commerit  could  have  no  effect. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  USC.  5531b]tB]  that 
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furtlier  public  comment  on  the 
regulations  is  unnecessary  and  mntra". 
to  the  public  interest. 

I  ist  ot  Subjects  in  34  CFR  Parts  608  and 

Colleges  3nd  universHi^s,  (iran; 
programs — f^nucai.un   Kri'^nri'zn  and 
recordkeep i n g  rf^-; : i \ re ir.en: - 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.031B  SL'engthening  Historically 
Black  Colleges  and  Universities  Program  and 
Strengthening  Historically  Black  Graduate 

Institutions  Program) 

Dated  lulv  9, 1993. 

Secretary  of  Education 

The  Se<';n^tary  Trnends  T;*."  i4  :}f  'h>- 
Code  of  Federfi!  RKwuia!..jr;s  nv  :.;-'» i^.iis, 
parts  608  and  bCr.'  u-  read  as  to- lows 

PART  608— STRENGTHENiNG 
HISTORICALLY  BLACK  COLLEGES 
AND  UNIVERSITIES  PROGRAM 

Sjbpar!  A— Genera! 

>.^ 

608.1  What  is  the  Strengthening 
Historically  Black  Colleges  and 
UniversiUes  (HBCU)  Program? 

608.2  What  institutions  are  eligible  to 
receive  a  grant  under  the  HBCU 
Program? 

608.3  What  regulations  apply? 
608  4    What  definitions  apply? 

Subpart  B— What  Kind  of  Prolftcta  Does  f^e 

Secetary  Fund? 

t)08.  iO    What  activities  may  be  carried  out 

under  a  grant? 
608.11    What  is  the  duration  of  a  grant? 

Subpart  C— How  Does  an  Ellqibie  Institution 
Apply  tof  a  Grant? 

608.20  What  are  the  application 
requirements  for  a  grant  under  this  part? 

608.21  What  is  a  comprehensive 
development  plan  and  what  must  it 

contain? 

I  .b^- a-»  D — Hov«  C-c>es  the  Ss-.rBtary  Make 
a  Granf 

608.30  What  is  the  procedure  for  approving 
and  disapproving  grant  applications? 

608.31  How  does  the  Secretary  determine 

thp  r.rnniint  nf  ^  or^nt' 

Suir-p^-^  E — What  Cor.dioofs  *4'JsI  a 
GrS'^tee  M«s)t? 

608.40  What  are  allowable  costs  and  what 
are  the  limitations  on  allowable  costs? 

508.41  What  are  the  audit  and  repayment 
requirements? 

608.4 2  Under  what  conditions  does  the 
Secretary  terminate  a  grant? 

Authority:  20  U.S.C.  1060  through  1063a. 
1063c.  1066, 1068,  1069c,  1069d,  and  1069f, 

unless  otherwisp  noted. 


Subpart  A — General 

§  608  1     What  '9  the  Strengthen.og 
Historically  BiBck  CoUspes  and  ijniv(*'»)tie8 
•HBCU)  Program" 

The  Strengthening  Histoncaily  Black 
Colleges  and  ITriivpr<;ities  Program, 


hereafter  call ►- 


liBCU  Program. 


provides  grants  to  Historically  Black 
Colleges  and  Universities  (HBCUs)  to 
assist  these  institutions  in  establishing 
and  strengthening  their  physical  plants, 
academic  resources  and  student  services 
so  that  they  may  continue  to  participate 
in  fulfilling  the  goal  of  equality  of 
educational  opportunity. 

(Authority:  20  U.S.C.  1060) 

§608.2     V/hat  insttnjIiiDns  are  »4igtb>«  to 
receive  a  grant  unOer  tht  HBCU  Progran^'? 

(a]  To  be  eligible  to  receive  a  grant 
under  this  part,  an  institution  must— 

(1)  Satisfy  section322(2)  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA); 

(2)  Be  legally  authorized  by  the  State 
in  which  it  is  located — 

(i)  To  be  a  junior  or  community 
college;  or 

(ii)  To  provide  an  educational 
program  for  which  it  awards  a 
bachelor's  degree;  and 

(3)  Be  accredited  or  preaccredited  by 
a  nationally  recognized  accrediting 
agency  or  association. 

(b)  the  Secretary  has  determined  that 
the  following  institutions  satisfy  section 
322(2)  of  the  HEA. 

Alabama  v 

Alabama  A&M  University-Huntsville 

Alabama  State  University— Montgomery 

Carver  State  Technical  College— Mobile 

Concordia  College — Selma 

Fredd  State  Technical  College— Tuscaloosa 

IF  Drake  State  Technical  College— 
Huntsville 

SO.  Bishop  State  Junior  College— Mobile 

Lawson  State  College— Birmingham 

Miles  College— Birmingham 

Oakwood  College — Huntsville 

Selma  University — Selma 

Stillman  College— Tuscaloosa 

Talladega  University— Talladega 

Trenholm  State  Technical  College- 
Montgomery 

Tuskegee  University— Tuskegee 

Arkansas 

Arkansas  Baptist  College— Little  Rock 

Philander  Smith  College— Little  Rock 

Shorter  College— Little  Rock 

University  of  Arkansas  at  Pine  Bluff— Pine 

Bluff 
Delaware 

Delaware  State  College— Dover 
District  of  Columbia 

Howard  University 

University  of  the  District  of  Columbia 

Florida 

Bethune  Cookman  College— Daytona  Beach 


Edward  Waters  College — Jacksonville 
Florida  A&M  University — Tallahassee 
Florida  Memorial  College — Miami 

Georgia 

Albany  State  College — Albany 

Atlanta  University — Atlanta 

Clark  College— Atlanta 

Fort  Valley  SUte  College— Fort  Valley 

Interdenominational  Theological  Center — 

Atlanta 
Morehouse  College— Atlanta 
Morris  Brown  College — Atlanta 
Paine  College— Augusta 
Savannah  Sute  College— Savannah 
Spelman  College— Atlanta 

Kentucky 

Kentucky  State  University— Frankfurt 

Louisiana 

Dillard  University— New  Orleans 

Grambling  State  University— Grambling 

Southern  University  A&M  College — Baton 

Rouge 
Southern  University  at  New  Orleans— New 

Orleans 
Southern  University  at  Shreveport— 

Shreveport 
Xavier  University  of  Louisiana — New  Orleans 

Maryland 

Bowie  State  College — Bowie 
Coppin  State  College — Baltimore 
Morgan  State  University — Baltimore 
University  of  Maryland-Eastern  Shore — 
Princess  Anne 

Michigan 

Lewis  College  of  Business— Detroit 

Mississippi 

Alcorn  State  University— Lorman 

Coahoma  Junior  College — Clarksdale 

Jackson  State  University— Jackson 

Mary  Hobnes  College— West  Point 

Mississippi  Valley  State  University— Itta 

Bena 
Prentiss  Normal  and  Industrial  Institute — 

Prentiss 
Rust  College— Holly  Springs 
Tougaloo  College — ^Tougaloo 
Hinds  Junior  College  (Utica  Jr  Coll}— 

Raymond 

Missouri 

Lincohi  University— Jefferson  Qty 

Harris-Stowe  State  College— St.  Louis 

North  Carolina 

Barber-Scotia  College— Concord 

Bennett  College— Greensboro 

Elizabeth  City  State  University— Eliralwth 
City     . 

Fayetteville  State  University— FayetteviUe 

Johnson  C.  Smith  University— Charlotte 

Livingstone  College— Salisbury 

North  Caroliria  A&T  State  University- 
Greensboro 

North  Carolina  Central  University-^^uriiam 

Saint  Augustine's  College— Raleigh 

Shaw  University— Raleigh 

Winston-Salem  State  University— Winston 
Salem 

Ohio 

Central  Sute  University— Wilberforce 

Wilberforce  University— Wilberforce 
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Oklahoma 

LangstoD  University — Langston 

Pennsylvania 

Cheyney  State  University — Cheyney 
Lincoln  University — Lincoln 

South  Carolina 

Allen  University — Columbia 

Benedict  College — Columbia 

Qaflin  College— Orangeburg 

Clinton  Junior  College — Rock  Hill 

Denmark  Technical  College — Denmark 

Morris  College — Sumter 

South  Carolina  State  College — Orangeburg 

Vocrhees  College — Denmark 

Tennessee 

Fisk  University — Nashville 
Kjioxville  College — Knoxvilie 
Lane  College — lackscr. 
Le.Movne-Ower.  College — .Siemphis 
Meharry  Medical  College — Nashville 
Momstown  College — Morristown 
Tennessee  State  University — Nashville 

Huston-Tillotson  College — Austin 

Jarvis  Christian  College — Hawkins 

Pa-:  Qur-^  College— Waco 

Pt'i.'.^  '.  ►  w  A&M  University — Prairie  View 

"^aint  P.*:  :,p  s  {'.I'.lege — San  Antonio 
Southwestern  Cnristian  College— Terrell 
Texas  Co:lege — Tyler 
Texas  Southern  University — Houston 
Wiiey  Coiiege — Marshall 

U  S  Virgin  Islands 

Coiiege  of  the  Virgin  Islands — St.  Thomas 

Virginia 

Hampton  University — Hampton 
Norfolk  State  University — Norfolk 
Saint  Pauls  College — LanTenceville 
V:rg:n;a  State  University — Petersburg 
Virgin. a  Union  University — Richmond 

'.Vest  V.rgm.a 

Bluefield  State  College— Bluefield 
West  Virginia  State  Oallege — Institute 

(c)  If  an  institution  identified  in 
paragraph  fb)  of  this  section  has  merged 
with  another  institution,  and,  as  a  result 
of  the  merger  would  not  otherwise 
qualify  to  receive  a  grant  under  this 
part,  that  institution  may  nevertheless 
qualify  to  receive  a  grant  under  this  part 

(1)  The  institution  would  have 
qualified  to  receive  a  grant  before  the 
merger;  and 

!2)  The  institution  was  eligible  to 
receive  a  grant  under  tJie  Special  Needs 
Program  m  any  fiscal  year  pnor  to  fiscal 
year  1986  (The  Special  Needs  Program 
was  authonzed  under  Title  III.  Fart  B,  of 
the  HEA  before  1986  i 

(d)  For  the  purpose  oi  paragraph  (a)(3) 
of  this  section,  the  Secretary^  publishes 

a  list  in  the  Federal  Register  of 
nationally  recognized  accrediting 
agencies  and  associations 

(e)  Notwithstanding  any  other 
provision  of  this  section,  for  each  fiscal 
vear — 


UMI 


(1)  The  University  of  the  District  of 
Columbia  is  eligible  to  receive  a  grant 
under  this  part  only  if  the  amount  of  the 
grant  it  is  scheduled  to  receive  under 

§  608.31  exceeds  the  amount  it  is 
scheduled  to  receive  in  the  same  fiscal 
year  under  the  District  of  Columbia  Self- 
Government  and  Governmental 
Reorganization  Act;  and 

(2)  Howard  University  is  ehgible  to 
receive  a  grant  under  this  part  only  if 
the  amount  of  the  grant  it  is  scheduled 
to  receive  under  §  608.31  exceeds  the 
amount  it  is  scheduled  to  receive  m  the 
same  fiscal  year  under  the  Act  of  March 
2. 1867.  20  U.S.C.  123. 

(Authority:  20  U.S.C.  1061, 1063,  and  1063a; 
House  Report  99-661,  99th  Cong  2d  Sess  p 
367,  September  22, 1986;  Senate  Report  99- 
296,  99th  Cong..  2d  Sess.  p.  23,  May  12,  1986; 

''""ff  Rec.  of  June  3, 1986.  pp  6588-6589) 

§  60a.3    What  ragulatlons  apply 7 

The  following  regulations  apply  to 
this  part: 

(a)  The  Department  of  Education 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations). 

(2)  The  following  sections  of  34  CFR 
part  75  (Direct  Grant  Programs):  §§  75  1- 
75.104.  75,125-75,129.  75.190-75.192, 
75.230-75.261,  75.500,  75.510-75  519, 
75.524-75.534.  75. 580-75. 903,  and 
75.910; 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations) 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grantsj). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  608 

(Authority:  20  U.S.C.  1060-1063a.  1063c) 

§  608  4    What  defimtiona  apply? 

(a)  Definitions  m  EDGAR  The 
following  terms  used  in  this  oart  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

EDGAR 

Equipment 

Fiscal  year 

Grant  period 

Private 

Project  period 


Public 

Secretary 

(b)  Other  dejinitions.  The  following 
definitions  also  apply  to  this  part: 

Accredited  means  the  status  of  p  jblic 
recognition  which  a  nationally 
recognized  accrediting  agency  or 
a.ssociation  grants  to  an  institution 
which  meets  certain  established 
qtiahhcations  and  educational 
standards 

Graduate  means  a  student  who  has 
attended  an  institution  for  at  least  three 
semesters  and  fulfilled  academic 
requirements  for  undergraduate  studies 
in  not  more  than  five  consecutive  school 
years. 

Junior  or  comrr.unity  collpge  means  an 
institution  of  higher  education  that — 

(i)  Admits  as  regular  students  persons 
who  are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and  who  have 
the  ability  to  benefit  from  the  training 
offered  by  the  institution; 

(u)  Does  not  provide  an  educational 
program  for  which  it  awards  a 
barhelcr's  degree  or  an  equivalent 
degree;  and 

(iii)  Provides  an  educational  program 
of  not  less  than  2  years  that  is 
acceptable  for  full  credit  toward  such  a 
degree;  or  offers  a  2-year  program  in 
engineering,  mathematics,  or  the 
physical  or  biological  sciences,  designed 
to  prepare  a  studen*  to  work  as  a 
technician  or  at  the  semiprofessionai 
level  m  engineering,  scientific,  or  other 
technological  fields  requiring  the 
understanding  and  application  of  basic 
engineering,  scientific,  or  mathematical 
principles  of  knowledge. 

Pell  Grant  means  the  grant  program 
authorized  by  Title  IV-A-1  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

Preaccredited  means  a  status,  also 
called  candidacy  status,  that  a 
nationally  recognized  accrediting 
agency  or  association, recognized  by  the 
Secretary  to  grant  that  status,  has 
accorded  an  unaccredited  institution 
that  IS  making  reasonable  progress 
toward  accreditation. 

School  year  means  the  period  of  time 
from  July  1  of  one  calendar  year  through 
June  30  of  the  subsequent  calendar  year 
(A  "school  year"  is  equivalent  to  an 
"award  year"  under  the  Pell  Grant 
Program  ) 

(Authority:  20  U.S.C.  1060-1063) 

Subpart  B— What  Kind  of  Projects 
Do«s  the  Secretary  Fund? 

§608.10    What  activities  may  b«  carried  out 
under  a  grant? 

(a)  Allowable  activities.  Except  as 
provided  in  paragraph  (b)  of  this 
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)  carried  out 


section,  a  grantee  may  carry  out  the 
following  activities  under  this  part — 

(1)  Purchase,  rental,  or  lease  of 
scientific  or  laboratory  equipment  for 
educational  purposes,  including 
instructional  or  research  purposes; 

(2)  Construction,  maintenance, 
renovation,  and  improvement  in 
classroom,  library,  laboratory,  and  other 
instructional  facilities,  including 
purchase  or  rental  of 
telecommunications  technology 
equipment  or  services; 

(3)  Support  of  faculty  exchanges, 
faculty  development  and  faculty 
fellowships  to  assist  these  faculty 
members  in  attaining  advanced  degrees 
in  their  fields  of  instruction; 

(4)  Academic  instruction  in 
disciplines  in  which  Black  Americans 
are  underrepresented; 

(5)  Purchase  of  library  books, 
periodicals,  microfilm,  and  other 
educational  materials,  including 
telecommunications  program  materials; 

[h]  Tutoring,  counseling,  and  student 
service  programs  designed  to  improve 
academic  success; 

(7)  Funds  and  administrative 
management,  and  acquisition  of 
equipment  for  use  in  strengthening 
funds  management; 

(8)  Joint  use  of  facilities,  such  as 
laboratories  and  libraries; 

(9)  Establishing  or  improving  a 
development  office  to  strengthen  or 
improve  contributions  from  alumni  and 
the  private  sector; 

(10)  Establishing  or  enhancing  a 
program  of  teacher  education  designed 
to  qualify  students  to  teach  in  a  public 
elementary-  or  secondary  school  in  the 
State  that  shall  include,  as  part  of  the 
program,  preparation  for  teacher 
certification: 

(1 1)  Establishing  community  outreach 
programs  that  will  encourage 
elementary  and  secondary  students  to 
develop  the  academic  skills  and  the 
interest  to  pursue  postsecondary 
education;  and 

(12)  Other  activities  that  it  proposes 
in  its  application  that  contribute  to 
carrying  out  the  purpose  of  tliis  part  and 
are  approved  by  the  Secretary  as  part  of 
the  review  and  acceptance  of  the 
application. 

(b)  Unallowable  activities.  A  grantee 
may  not  carry  out  the  following 
activities  under  this  part — 

(1)  Activities  that  are  not  included  in 
the  orantee's  approved  application; 

(2j  Activities  described  m  paragraph 
(aKl2j  of  this  section  that  are  not 
approved  by  the  Secretary; 

(3)  Activities  that  are  inconsistent 
with  any  State  plan  of  higher  education 
that  IS  applicable  to  the  institution; 

(4)  Activities  that  are  inconsistent 
with  a  State  plan  for  desegregation  of 


higher  education  that  is  applicable  to 
the  institution; 

(5)  Activities  or  services  that  relate  to 
sectarian  instruction  or  religious 
worship;  and 

(6)  Activities  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  section,  a  "school  or  department 
of  divinity"  means  an  institution,  or  a 
department  of  an  institution,  whose 
program  is  specifically  for  the  education 
of  students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  upon 
some  other  religious  vocation,  or  to 
prepare  them  to  teach  theological 
subjects. 

(c)  No  award  under  this  part  may  be 
used  for  telecommunications  technology 
equipment,  facilities  or  services,  if  such 
equipment,  facilities  or  services  are 
available  pursuant  to  section  396(k)  of 
the  Communications  Act  of  1934. 

(Authority:  20  U.S.C.  1062, 1063a.  and 
1069c) 

§608.11     What  (S  'tie  avei'O^  of  a  q's-"^ 

The  Secretary  may  awara  a  grant 
under  this  part  for  a  period  of  up  to  five 
academic  years. 
(Authority:  20  U.S.C.  1063b(b)) 

Subpart  C— How  Does  an  Eligible 

Institution  Appsy  for  a  Grant? 

§608.20     What  are  the  epDi'Ca'-o" 
requirements  to'  a  gra^;  unoe'  f^'s  oart? 

In  order  to  receive  a  grant  under  this 
part,  an  institution  must  submit  an 
application  to  the  Secretary  at  such  time 
and  in  such  manner  as  the  Secretary 
may  prescribe.  The  application  must 
contain — 

(a)  A  description  of  the  activities  to  be 
carried  out  with  grant  funds; 

(b)  A  description  of  how  the  grant 
funds  will  be  used  so  that  they  will 
supplement  and,  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  made  available  for  the  activities  to  be 
carried  out  under  the  grant  and  in  no 
case  supplant  those  funds; 

(c)  (1)  A  com.prehensive  development 
plan  as  described  in  §  608.21;  or 

(2)  If  an  appUcant  has  already 
submitted  a  comprehensive 
development  plan  as  described  in 
§608.21,  a  description  of  the  progress 
the  apphcant  has  made  in  carrying  out 
the  goals  of  its  plan; 

(d)  An  assurance  that  the  institution 
will  provide  the  Secretary  with  an 
annual  report  on  the  activities  carried 
out  under  the  grant; 

(e)  An  assurance  that  the  institution 
will  provide  for,  and  submit  to  the 
Secretary,  the  compliance  and  financial 
audit  described  in  §  608.41; 

(f)  An  assurance  that  the  proposed 
activities  in  the  application  are  in 


accordance  with  any  btate  plan  lliat  is 
applicable  to  the  institution; 

(g)  The  number  of  graduates  of  the 
applicant  institution  during  the  school 
year  immediately  preceding  the  fisra' 
year  for  which  grant  funds  are 
requested;  and 

(h)  The  number  of  graduates  of  the 
applicant  institution — 

(1 )  Who,  within  five  years  of 
graduating  with  baccalaureate  degrees, 
attended  graduate  or  professional 
schools  and  enrolled  in  degree  programs 
in  disciplines  in  which  Blacks  are 
underrepresented  during  the  school  year 
immediately  preceding  the  fiscal  year 
for  which  funds  are  requested;  and 

(2)  Who  graduated  with  baccalaureate 
degrees  during  any  one  of  the  five 
school  years  immediately  preceding  the 
school  year  described  in  paragraph 
(h)(1)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0113) 

(Authoritv:  20 U.SC.  1063, 1063a  and 

1066(b){2n 

§608-21  v*.'-.a!  !»i.  ?  :  o-'-r^«''-e-sive 
devei'Ji-"^i;-"*  .•■.;"'  s-c  »"'.a;  must  it 
contatnT 

(a)  A  comprehensive  development 
plan  must  describe  an  institution's 
strategy  for  achieving  growth  and  self- 
sufficiency  by  strengthening  its — 

(1)  Financial  management; 

(2)  Academic  programs;  and 

(b)  The  comprehensive  development 
plan  must  include  the  following: 

(1)  An  assessment  of  the  strengths  and 
weaknesses  of  the  institution's  financial 
management  and  academic  programs. 

(2)  A  delineation  of  the  institution's 
goals  for  its  financial  management  and 
academic  programs,  based  on  the 
outcomes  of  the  assessment  described  in 
paragraph  (b)(1)  of  this  section. 

(3)  A  listing  of  measurable  objectives 
designed  to  assist  the  institution  to 
reach  each  goal  with  accompanying 
timeframes  for  achieving  the  objectives. 

(4)  A  description  of  methods, 
processes,  and  procedures  that  will  be 
used  by  the  college  or  university  to 
institutionalize  financial  management 
and  academic  program  practices  and 
improvements  developed  under  the 
proposed  funded  activities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0113) 
(Authority:  20  U.S.C.  1063a) 
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The  Secretary— 
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(a)  Apprnves  anv  -ipplication  that 
satisfies  tiie  requirenRiits  of  ^  R08.10 
and  §608.20.  and 

(b)  Does  not  disappn)ve  -i:  v 
application,  or  any  modificaiion  of  an 
application,  without  affo.-d;r;'^  the 
applicant  reasonable  notice  and 
opportunity  for  a  hearing. 

(Authority:  20  U.S.C.  1063a) 

§608.31     Hov»  does  the  Si^cretary 

determine  tKa  amo^^rt  nf  a  grin'? 

la;  E.xcept  li  ;.'."-j'.  .aed  in  paragraph 
(c)  of  this  section,  for  each  fiscal  year, 
the  Secretary  determines  the  amount  of 
a  grant  under  this  part  by- 

(1)  Multiplying  fifty  percent  of  the 
amount  appropriated  for  the  HBCU 
PrnfcTim  by  the  following  fraction: 

Number  of  Pell  Grant  recipients  at  the 
appiicant  institution  during  the  school  year 
immediately  preceding  that  fiscal  year. 

N amber  of  Pull  Grant  rscipieots  at  all 
applicant  institutions  during  the  school 
year  immediately  preceding  that  fiscal 
year. 

(2!  Multiplying  twenty  five  percent  of 
the  amount  appropnated  for  the  HBCU 
Program  by  the  following  fraction: 

Number  of  graduates  of  the  applicant 
institution  during  the  school  year 
immediately  preceding  that  fiscal  year. 

Number  of  graduates  of  all  applicant 
institutions  during  the  school  year 
immediately  preceding  that  fiscal  year. 

(3)  Multiplying  twentv-five  percent  of 
the  amoun'  appropriated  for  the  HBCU 
Program  bv  the  following  fraction; 

The  perren'  !£■■    *  «;-aduatcs  of  an  applicant 

insti'L'ion  wh':   wh:r  five  years  of 
erad'.iannK  w:-h  h,.  i  -vd  ,;r««te  degrees,  are 
i.'i  r't>nii, <?.(."  dt  in-'.-..^'"  ir  :•?'  fessional 
sf.r.txiii  a":'",  •-'.ir-  ,;-■,.;  n  ^;gr"^>  programs  in 
disciplines  in  which  Blacks  are 
undHrreprpspntfii 

The  sum  of  the  percentages  of  those 
graduates  of  all  applicant  institutions. 

(4)  Adding  the  amounts  obtained  in 
paragraphs  (a)(1).  (a)(2).  and  (a)(3)  of 
this  section. 

(b)(1)  For  each  fiscal  year,  the 
numerator  in  paragraph  (a)(3)  of  this 
section  is  calculated  by — 

(i)  Determining  the  number  of 
graduates  of  an  applicant  institution 
who,  within  five  years  of  graduating 
with  baccalaureate  degrees,  attended 
graduate  or  professional  schools  and 
enrolled  in  degree  programs  in 
disciplines  in  which  Blacks  are 
underrepresented  during  the  school  year 
immediately  preceding  that  fiscal  year; 
and 

(ii)  Dividing  the  nurriber  obtained  in 
panRTaph  {b)(l)(i)  of  th:s  swrtinn  by  the 


number  of  graduates  of  an  applicant 
institution  who  graduated  with 
baccalaureate  degrees  during  the  five 
school  years  immediately  preceding  the 
school  year  described  in  paragraph 
(b)(l)(i)  of  this  section. 

(2)  For  purposes  of  this  section,  the 
Secretary — 

(i)  Considers  that  Blacks  are 
underrepresented  in  a  professional  or 
academic  discipline  if  the  percentage  of 
Blacks  in  that  discipline  is  less  than  the 
percentage  of  Blacks  in  the  general 
population  of  the  United  States;  and 

(^ii)  Notifies  applicants  of  the 
disciplines  in  which  Blacks  are 
underrepresented  through  a  notice  in 
the  Federal  Register,  after  consulting 
with  the  Commissioner  of  the  Bureau  of 
Labor  Statistics. 

(c)  Notwithstanding  the  fornn-la  m 
paragraph  (a)  of  this  section — 

(1)  For  each  fiscal  year,  each  eligible 
institution  with  an  approved 
application  must  receive  at  least 
$500,000;  and 

(2)  If  the  amount  appropriated  for  a 
fiscal  year  for  the  HBCU  Program  is 
insufficient  to  provide  .S.500,000  to  each 
eligible  institution  with  an  approved 
apphcation,  each  grant  is  ratably 
reduced.  If  additional  funds  become 
available  for  the  HBCU  Program  during 
a  fiscal  year,  each  grant  is  increased  on 
the  same  basis  as  it  was  decreased  until 
the  grant  amount  reaches  $500,000. 

(a)  The  amount  of  any  grant  that  the 
Secretary  determines  will  not  be 
required  by  a  grantee  for  the  period  for 
which  the  grant  was  made  is  available 
for  reallotment  by  the  Secretary  diu-ing 
that  period  to  other  eligible  institutions 
under  the  formula  contained  in 
paragraph  (a)  of  this  section. 

(Authority:  20  U.S.C.  1063) 

Subpan  E—What  Conditions  Must  a 
Grantee  Meet? 

§  508  lO     What  are  ailowabla  costs  and 
what  are  the  limitatiort«  on  allowabie  costs? 

(a)  Allowable  costs.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  a  grantee  may  expend  grant 
funds  for  activities  that  are  related  to 
carrying  out  the  allowable  activities 
included  in  its  approved  application, 

(b)  Supplement  and  not  supplmnt. 
Grant  funds  shall  be  used  so  that  they 
supplement,  and  to  the  extent  practical. 
increase  the  funds  that  would  otherwise 
be  available  for  the  activities  to  be 
carried  out  under  the  grant,  and  in  no 
case  supplant  those  funds, 

(c)  Limitations  on  allowable  costs.  A 
grantee  may  not — 

(1)  Spend  more  than  tifty  percent  of 
its  grant  award  in  each  fiscal  year  for 
costs  relating  to  constructing  or 


maintaining  a  classroom,  library, 
laboratory,  or  other  instructional 
facility;  or 

(2)  Use  an  indirect  cost  rate  to 
determine  allowable  costs  under  its 
grant. 

(Authority:  20  U.S.C.  1062  and  1066) 

§609.41     What  are  t^e  audit  and  ropayT.ent 
requirements? 

(a)  (1)  A  grantee  shall  provide  for  the 
fonduct  of  a  compliance  and  financial 
audit  of  any  funds  it  receives  under  this 
part  of  a  qualified,  independent 
organization  or  person  in  accordance 
with  the  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions,  1981  revision, 
established  by  the  Co.mptroller  General 
of  the  United  States.  This  publication  is 
available  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office, 

(2)  The  grantee  shall  have  an  audit 
conducted  at  least  once  every  two  years. 
coveiing  the  period  since  the  previous 
audit,  and  the  grantee  shall  submit  the 
audit  to  the  Secretary. 

(3)  If  a  grantee  is  audited  under 
Chapter  75  of  TiUe  31  of  the  United 
States  Code,  the  Secretary  considers  that 
audit  to  satisfy  the  requirements  of 
paragraph  (aid)  of  this  section, 

(b)  An  institution  awarded  a  grant 
under  this  part  must  submit  to  the 
Department  of  Education  Inspector 
Cjeneral  three  copies  of  the  audit 
required  in  paragraph  (a}  of  this  section 
within  SIX  months  after  completion  of 
the  audit. 

(c)  Any  individual  or  firm  conducting 
an  audit  described  in  this  section  shall 
give  the  Department  of  Education's 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  results  of  the  audit 

(d)  A  grantee  shall  repay  to  the 
Treasury  of  the  United  States  any  grant 
funds  it  received  that  it  did  not  expend 
or  iise  to  carry  out  the  allowahie 
activities  included  in  its  approved 
application  williin  ten  years  following 
tl.e  ctdtfi  of  the  initial  grant  it  received 
u,-:der  this  part. 

(.■\„'hG:-:'y   20  l:,S  C   106:ta  and  1063<-) 

§608.42    Und*r  wtiat  conditions  does  the 
Sec  stary  terminate  a  grant? 

The  Secrefarv  termmu'es  any  grant 
und'T  which  funds  were  mt  expended 
if  an  in.slitution  loses — 

(a)  Its  accredited  status;  or 

(b)  Its  legal  authority  in  the  State  in 
which  it  is  located — 

(1)  To  be  a  )v:iior  or  community 
college;  or 

(2j  To  provide  an  educxitional 
program  for  which  it  awards  a 
bachelor's  degree. 
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(Authority  20  US.C.  10633) 

PART  609— STRENGTHENING 
HISTORICALLY  BLACK  GRADUATE 
INSTITUTIONS  PROGRAM 

Subpart  A — General 

Sec. 

6(W  1     What  IS  the  Strengthening 

Historically  Black  Graduate  Institutions 
Program? 

609.2  What  institutions  are  eligible  to 
receive  a  grant  under  this  part? 

609.3  What  regulations  apply'' 
609  4    What  definitions  apply? 

Subpart  B — What  Kind  of  Project  Does  ttie 
Secretary  Fund? 

609  10    What  activities  may  be  carried  out 

under  a  grant? 
609.11    UTi at  is  the  duration  of  a  grant? 

Subpart  C — How  Does  an  Eligible  Institution 
Apply  for  a  Grant? 

G09  20    What  are  the  application 

requirements  for  a  grant  under  this  part? 

609.21     What  is  a  comprehensive 

development  plan  and  what  must  it 

contain^ 

Subpart  D — How  Does  the  Secretary  Make 
a  Grant? 

609  30    What  IS  the  procedure  for  approving 
and  disapproving  grant  applications? 

609  31     How  does  the  Secretary  determine 
the  amount  of  a  granf 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

609.40  What  are  tne  matching 
requirements' 

609.41  What  ar«  allowable  costs  and  what 
are  the  limitations  on  allowable  costs' 

609.42  What  are  the  audit  and  repaj-ment 
requirements' 

609.43  Under  what  conditions  aoes  the 
Secretary  terminate  a  grant' 

Authority;  20  U  S  C  106  3b  and  1063c, 
unless  otherwise  noted 

Subpart  A — General 

§  609.1     What  is  the  Strengthening 
Historically  Black  Graduate  Institutions 
Program? 

The  Strengthening  Histoncaiiy  Black 
Graduate  Institutions  Program  provides 
grants  to  the  institutions  listed  in 
§  609.2  to  assist  these  institutions  in 
establishing  and  strengthening  their 
physical  plants,  development  offices, 
endowm.ent  funds,  academic  resources 
and  student  ser\'ices  so  that  they  may 
continue  to  participate  in  fulfilling  the 
goal  of  equality  of  educational 
opportunity  in  graduate  education. 

(Authority:  20  U.S.C.  1060  and  1063b) 

§  609.2    What  Institutions  are  eligible  to 
receive  a  grant  under  this  part? 

(a)  An  institution  or  an  institution's 
qualified  graduate  program  listed  in 
paragraph  (b)  of  this  section  is  eligible 
to  receive  a  grant  under  this  part  if  the 


Secretary  determines  that  the  insutuuon 
IS  making  a  substantial  contribution  to 
legal,  medical,  dental,  veterinary  or 
other  graduate  education  opportunities 
for  Black  Am.er.cans. 

(hi  The  institutions  and  programs 
referred  to  in  paragraph  (a)  of  this 
section  are — 

(1)  Morehouse  School  of  Medicine; 

(2)  Meharrv  Medical  School; 

(3)  Charles  R.  Drew  Postgraduate 
Medical  School; 

(4)  Clark  Atlanta  University; 

(5)  Tuskegee  Institute  School  of 
V'etennary  Medicine; 

(61  Xavier  University  School  of 
Pharmacy; 

(7)  Southern  University  School  of 
Law; 

(8)  Texas  Sou'Jiern  University  School 
cf  Law  and  School  of  Pharmacy; 

:9  Florida  A4M  University  School  of 

Pharmaceutical  Sciences; 
ilO)  North  Carolina  Central  University 

School  of  Law- 
Ill)  Morgan  State  University's 

qualified  graduate  program; 

(12)  Hampton  University's  qualified 
graduate  program; 

(13)  Alabama  A&M's  qualified 
graduate  program; 

(14)  North  Carolina  A&T  State 
University's  qualified  graduate  program; 

(15)  University  of  Mar>'land  Eastern 
Shore's  qualified  graduate  program;  and 

(16)  Jackson  State  University's 
qualified  graduate  program. 

(c)  An  institution  that  was  awarded  a 
grant  prior  to  October  1,  1992  may 
continue  to  receive  grant  payments. 
regardless  of  the  eUgibility  of  the 
graduate  institutions  described  in 
paragraphs  (b)(6)  through  (16)  of  this 
section,  until  the  institution's  grant 
period  has  expired  or  September  30, 
1993,  whichever  is  later. 

(d)  No  institution  of  higher  education 
or  university  system  may  receive  more 
than  one  grant  under  this  section  in  any 
fiscal  year. 

(Authority:  20  U.S.C.  1063b(e)) 

§609.3    What  regulations  apply? 

The  following  regulations  apply  to 
this  part: 

(a)  The  Department  of  Education 
General  .^dminist^ative  Regulations 
(EDGAR)  as  follows: 

[1  i  34  CFR  part  74  (Administration  of 
Grar.ts  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations).  

(2)  The  following  sections  of  34  CFR 
part  7  5  (Direct  Grant  Programs):  §§  75.1- 
75.104.  75,125-75  129,  75.190-75.192, 
75.230-75.261,  75  500.  75. 510-75. 519. 
75  524-75.534.  75  58^-^5.903.  and 
75.901, 

(3)  34  CFR  part  "■'  (Definitions  that 
Apply  to  Department  Regulations). 


14J  34  CFR  pan  79  iLniergovemmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)) 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

fb)  The  regulations  in  this  part  609. 

(Authority:  20  U.S.C  1063b) 

§SC"9  4     What  definitions  app'y? 

[a.)  Dejmitions  m  EuLrAh.  The 
following  terms  used  in  this  part  ire 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

EDGAR 

Equipment 

Fiscal  year 

Grant  period 

Private 

Project  period 

Public 

Secretary 

(b)  The  following  definition  applies  to 
a  term  used  in  this  part: 

Qualified  graduate  program  means  a 
graduate  or  professional  program  that — 

(i)  Provides  a  program  of  instruction 
in  the  physical  or  natural  sciences, 
engineering,  mathematics,  or  other 
scientific  disciplines  in  which  African 
Americans  are  underrepresented; 

(ii)  Has  been  accredited  or  approved 
by  a  nationally  recognized  acciediting 
agency  or  association  'Thf '^^p'-'ptary 
publishes  a  list  in  the  Ifdcrai  Register 
of  nationally  recognized  accrediting 
agencies  and  associations.);  and 

(iii)  Has  students  enrolled  in  that 
program  when  the  institution  offering 
the  program  applies  for  a  grant  under 
this  part. 
{Authority:  20  U.S.C  1063b  and  1069c) 

Subpart  B— What  Kind  of  Projects 

Does  t^e  Secretai-y  Fund? 


§&(»  '.3      What  nC 


-.a  >  De  ,',a.'.':eO  ojt 


.jnoer  s  g-'an!'' 

(a)  Aiiowable  activities.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  grantee  may  carry  out  the 
following  activities  under  this  part — 

(1)  Purchase,  rental,  or  lease  of 
scientific  or  laboratory  equipment  for 
educational  purposes,  including 
instructional  or  research  purposes; 

(2)  Construction,  maintenance, 
renovation,  and  improvement  in 
classroom,  library,  laboratory,  and  other 
instructional  facilities,  including 
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purcha.se  or  rental  of 
telecomniunicaLions  tecfmology 
equipment  or  services; 

(3)  Support  of  faculty  exchanges, 
faculty  developrr'^n:  and  facnlty 
fellowships  to  assist  th9S«  faculty 
merr.bers  :r.  attaining  advanced  degrtjes 
m  the.r  fi^^lds  of  Lnstruction, 

[4j  Academic  instruction  ;n 
d;sc:;:;;nes  m  which  Biack  Aniencaus 
are  on  derrc presented; 

[-',  Purchns^'  ■-■:  :.h--:rv  books. 
penodicais.  n";;  to  film,  and  other 
educational  niatenaJs,  including 
telecommunications  program  materials; 

(6)  Tutoring,  counseling,  and  student 
service  proijrams  designed  to  improve 
academic  success. 

(7)  Funds  and  administrative 
management,  and  acquisition  of 
equipment  for  use  in  strengthening 
funds  management; 

!8)  Joint  use  of  facilities,  such  as 
laboratories  and  libraries; 

(9)  Establishing  or  improving  a 
development  office  to  strengthen  or 
improve  contributions  from  alumni  and 
the  private  sector; 

(10)  Establishing  or  enhancing  a 
program  of  teacher  education  designed 
to  quahf\-  s'udents  to  teach  in  a  public 
elementarv'  or  secondary  school  in  the 
State  that  shall  include,  as  part  of  such 
program  preparation  for  teacher 
certification, 

(111  Establishing  community  outreach 
programs  that  wii!  encourage 
elementary  and  secondary  students  to 
develop  the  academic  skills  and  the 
interest  to  pursue  postse<,undary 
education. 

(12J  OthtJr  activities  that  it  proposes 
m  Its  application  that  contribute  to 
carr\'ing  out  the  purpose  of  this  part  and 
are  approved  by  the  Secretary, 

{13;  c-;.tabiishing  or  improving  a 
devebpmont  office  to  strengthen  and 
increase  contributions  from  alumni  and 
the  private  sector;  and 

(14)  Establishing  and  maintaining  an 
institutional  endowment  under  34  CFR 
part  628  to  facilitate  financial 
independence. 

(b)  Unallowable  activities.  A  grantee 
may  not  carry  out  the  following 
artivities  under  this  part — 

(1)  Activities  that  are  not  included  in 
the  grantee's  approved  application; 

(2)  Activities  described  in  paragraph 
(a](12)  of  this  section  that  are  not 
approved  by  the  Secretary; 

(J)  Activities  that  are  inconsistent 
with  any  State  plan  of  higher  education 
that  is  applicable  to  the  institution; 

(4)  Activities  that  are  inconsistent 
w  ;th  a  State  plan  for  desegregation  of 
higher  education  that  is  applicable  to 
the  irstitution. 


(5)  Ai~t)vities  or  Sfln'ices  that  relate  to 
sectarian  instruction  or  rehgioiis 
worship,  and 

(6)  ActiviUes  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  section,  a  '■school  or  departm.ent 
of  divinity"  means  an  Institution,  or  a 
department  of  an  institution,  whose 
program  is  specifically  for  the  education 
of  students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  upon 
some  other  religious  vocation,  or  to 
prepare  them  to  teach  theological 
subjects. 

(c)  No  award  under  this  part  may  be 
used  for  telecommimications  technology 
equipment,  facilities  or  services,  if  such 
equipment,  facilities  or  services  are 
available  pursuant  to  section  396(kl  of 
the  Communications  Act  of  1934. 

(Authority:  20  U.S.C.  1062, 1063a,  and 
1069c) 

§  509  1 1     What  Is  trie  djration  of  a  grant? 

The  Secretary  may  award  a  grant 
under  this  part  for  a  period  of  up  to  five 
academic  years. 

(Authority:  20  U.S.C  1063b(b)) 

Subpart  C — How  Does  an  Eligible 
Institution  Apply  for  a  Grant? 

§  S09.20     //hat  are  th«  application 
reQulrefn«fit«  for  a  grant  under  thla  part? 

In  order  to  receive  a  grant  under  this 
part,  an  institution  must  submit  an 
application  to  the  Secretary  at  such  time 
and  in  such  manner  as  the  Secretary 
may  prescribe.  The  application  must 
contain — 

(a)  A  description  of  the  activities  to  be 
carried  out  with  grant  funds  and  how 
those  activities  will  improve  graduate 
educational  opportunities  for  Black  and 
low-income  students  and  lead  to  greater 
financial  independence  for  the 
applicant: 

(b)  A  description  of  how  the  applicant 
is  making  a  substantial  contribution  to 
the  legal,  medical,  dental,  veterinary  or 
other  graduate  education  opportunities 
for  Black  Americans; 

(c)  An  assurance  from  each  applicant 
requesting  in  excess  of  $500,000  that  50 
percent  of  the  costs  of  all  the  activities 
to  be  carried  out  under  the  grant  will 
come  from  non-Federal  sources; 

(d)  A  description  of  how  the  grant 
fimds  will  be  used  so  that  they  will 
supplement,  and  to  the  extent  practical, 
increase  the  funds  that  would  otherwise 
be  made  available  for  the  activities  to  be 
carried  out  under  the  grant  and  in  no 
case  supplant  those  funds,  for  the 
activities  described  in  §  609.10(a)(1) 
through  §609.10(a)(14); 

(e)  An  assurance  that  the  proposed 
activities  in  the  application  are  in 


accordance  with  any  State  plan  that  is 
applicable  to  the  institution,  and 

(f)(1)  A  comprehensive  development 
plan  as  described  in  §  609.21;  or  ' 

(2)  If  an  applinnt  has  already 
submitt^'d  a  comprehensive 
development  plan  as  dascribed  in 
§  60q  21,  a  description  of  the  progress 
the  applicant  has  made  in  carr)ing  out 
the  goals  of  its  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbor  1840-0113) 
(Authoritv:  20  U  S  C  106,3d  and  1066{b)(2]) 

§609.21  What  ia  a  comprehensive 
development  plan  and  wnat  must  it 
contain? 

(a)  \  comprehensive  development 

plan  must  describe  an  institution's 
strategy  for  achieving  growth  and  self- 
sufficiency  by  strengthening  its — 

(1)  Financial  management; 

(2)  Academ.ic  programs;  and 

(b)  The  comprehensive  development 
plan  m.ust  include  tlie  following; 

(1)  An  assessment  of  the  strengths  and 
weaknesse-s  of  the  institution's  financial 
management  and  academic  programs. 

(2)  A  delineation  of  the  institution's 
goals  for  its  financial  management  and 
a.  ademic  programs,  based  on  the 
outcomes  of  the  assessment  describtni  in 
paragraph  (b)(1)  of  this  section. 

(3)  A  listing  of  measurable  objectives 
designed  to  assist  the  institution  to 
reach  each  goal  with  accompanying 
timeframes  for  aciiieving  the  objectives, 

(4)  A  description  of  methods, 
processes  and  procedures  that  will  be 
used  by  the  college  or  university  to 
institutionalize  financial  management 
and  academic  program  practices  and 
improvements  developed  under  the 
proposed  funded  activities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0113) 
(Authority  20  U,S  C,  1063a) 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§  609.30    What  is  the  procedure  'or 
approving  and  disapproving  grar  t 
applications? 

The  Secretary'  approves  any 
applicauon  that  satisfies  the 
requirem^^nts  of  §609.10  and  §609.20. 

(Authorit)-:  20  U.S.C.  10C3a) 

§  609.31     Mow  doe)*  the  Secretary 

detocTitne  the  amount  of  a  grar.t? 

Of  the  amount  appropriated  for  any 
fiscal  vear — 

(a)(1)  The  first  $12,000,000  (or  any 
lesser  amount  appropriated)  shall  be 
available  only  for  the  purpose  of  making 
grants  to  institutions  or  programs 
des<Ti't)ed  in  §609  2(h)(l]  through 
§609  21^11(5); 
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(2)  If  the  sum  of  the  approvea 
applications  does  not  exceed  the 
amount  appropriated,  the  Secretary 
awards  grants  in  the  amounts  requested 
and  approved; 

(3)  If  the  sum  of  the  approved  requests 
exceeds  the  sum  appropriated,  and 
Morehouse  School  of  Medicine  submits 
an  approved  request  for  at  least 
53,000,000.  and  the  amount 
appropriated  exceeds  $3,000,000.  the 
Secretary  awards  no  less  than 
53,000,000  to  Morehouse  School  of 
Medicine  and  reduces  the  grants  to  the 
institutions  described  in  §  609.2(b)(1) 
through  §  609.2(b)(5)  as  the  Secretary 
considers  appropriate,  so  that  the  sum 
of  the  approved  grants  equals  the 
amount  appropriated;  and 

(4)  If  Morehouse  School  of  Medicine 
submits  an  approved  request  for  at  least 
53.000,000  and  the  amount 
appropriated  does  not  exceed 
53.000.000.  Morehouse  School  of 
Medicine  receives  all  the  appropriated 
funds;  and 

(b)(1)  Any  amount  appropriated  in 
excess  of  $12,000,000  shall  be  available 
for  the  purpose  of  making  grants,  in 
equal  amounts  not  to  exceed  $500,000, 
to  institutions  or  programs  described  in 
§  609.2(b)(6)  through  §  609.2(b)(16);  and 

(2)  If  any  funds  remain,  the  Secretary 
makes  grants  to  institutions  or  programs 
described  in  §  609.2(b)(1)  through 
§609.2{b)(16). 

(,^utho^ity:  20  U.S.C.  1063b) 

Sij^pa^  E — What  Condilicns  h'.^s-  a 
Gi-antee  Meef 

§  ■09.40     What  are  t^e  "'s'r^'.'^w 
requirements? 

If  an  institution  receives  a  grant  in 
excess  of  5500.000.  it  must  spend  non- 
Federal  funds  to  meet  the  cost  of  at  least 
50  percent  of  the  activities  approved  in 
its  application. 

(.Authority:  20  U.S.C.  1063b) 

§609  41    W^'ar  are  a!'cwsb!i»  costs  and 

.^f■•3;  fire  t^e  ii-^'tat-cr?  c^  -^Lowable  costs? 

(a)  Allowable  costs.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  a  grantee  may  expend  grant 
funds  for  activities  that  are  reasonably 
related  to  canying  out  the  allowable 
activities  included  in  its  approved 
application. 

(b)  Supplement  and  not  supplant.  A 
grantee  shall  lise  grant  funds  so  that 
they  supplement,  and  to  the  extent 
practical,  increase  the  funds  that  would 
otherwise  be  available  for  tlie  acti\'ities 
to  be  carried  out  under  the  grant,  and  in 
no  case  supplant  those  funds. 

(c)  Limitations  on  allowable  costs.  A 
grantee  may  not — 


(1)  Spend  more  Liian  fiily  perceni  of 
its  grant  award  in  each  fiscal  year  for 
costs  relating  to  constructing  or 
maintaining  a  classroom,  library, 
laboratory,  or  other  instructional 
facility;  and 

(2)  Use  an  indirect  cost  rate  to 
determine  allowable  costs  under  its 
grant. 

f.^uthoritv:  20  U.S.C.  10G2.  lOGSb.  and  10661 

§  -  ■  ':•  42     What  a'9  tfie  Sijdtt  and  repej  rn^nx 

(a)  (1)  A  grantee  shall  provide  for  the 
conduct  of  a  compliance  and  financial 
audit  of  any  funds  it  receives  under  this 
part  by  a  qualified,  independent 
organization  or  person  in  accordance 
with  the  Standards  for  Audit  of 
Governmental  Organizations.  Programs, 
Activities,  and  Functions,  1981  revision, 
established  by  the  Comptroller  General 
of  the  United  States.  This  publication  is 
available  from  the  Superintendent  of 
Documents.  U.S.  Govenunent  Printing 
Office. 

(2)  The  grantee  shall  have  an  audit 
conducted  at  least  once  every  two  years, 
covering  the  period  since  the  previous 
audit,  and  the  grantee  shall  submit  the 
audit  to  the  Secretarj'. 

(3)  If  a  grantee  is  audited  under 
Chapter  75  of  Title  31  of  the  United 
States  Code,  the  Secretary  considers  that 
audit  to  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section. 

(b)  An  institution  awarded  a  grant 
under  this  part  must  submit  to  the 
Department  of  Education  Inspector 
General  three  copies  of  the  audit 
required  in  paragraph  (a)  of  this  section 
within  six  months  after  completion  of 
the  audit. 

(c)  Any  individual  or  firm  conducting 
an  audit  described  in  this  section  shall 
give  the  Department  of  Education's 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  results  of  the  audit. 

(d)  A  grantee  shall  repay  to  the 
Treasury  of  the  United  States  any  grant 
funds  it  received  that  it  did  not  expend 
or  use  to  carry  out  the  allowable 
activities  included  in  its  approved 
application  within  ten  years  following 
the  date  of  the  initial  grant  it  received 
under  this  part. 

(Authority;  20  U.S.C.  1063a) 

§  609.43    Under  wfiat  conditions  does  the 
Secretary  terminate  a  grant? 

The  Secretary  terminates  any  grant 
under  which  fiinds  were  not  expended 
if  an  institution  loses — 

(a)  Its  accredited  status;  or 

(b)  Its  legal  authority  in  the  State  in 
which  it  is  located. 


(Authority:  20  U.S.C.  1063a) 
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RIN  0651-AA44 

Changes        atent  Drawing  Standards 

AoE^vCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  regarding  patent  drawings  to 
adopt  international  standards  and  to 
eliminate  unnecessary  requirements. 
The  Office  is  amending  the  rules  to 
provide  clarification  and  adopt 
international  standards;  to  delete  the 
reference  to  changes  by  bonded 
draftsmen  since  the  Office  will  no 
longer  release  drawings  from  patent 
applications;  and  to  include  the  option 
of  submitting  black  and  white 
photographs  in  lieu  of  black  ink 
drawings. 

EFFECTIVE  DATE:  October  1. 1993.  These 
rules  will  be  applicable  to  all  drawings 
and  papers  filed  with  the  Office  on  or 
after  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Bawcombe  by  telephone  at 
(703)  305-8594,  by  mail  marked  to  his 
attention  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  or 
by  facsimile  transmission  to  his 
attention  at  (703)  305-4372. 
SUPPl£MENTARY  INFORMATION:  In  a 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  (57 
FR  42721)  on  September  16. 1992,  and 
in  the  Patent  and  Trademark  Office 
Official  Gazette  (1143  Off.  Gaz.  Pat. 
Office  13)  on  October  6. 1992,  the  Office 
proposed  to  amend  the  rules  of  practice 
in  patent  drawings.  Drawings  acceptable 
for  patent  applications  filed  outside  of 
the  United  Slates  are  not  always 
acceptable  in  a  patent  application  filed 
in  the  United  States.  Therefore,  the  rules 
relating  to  drawing  requirements  are 
being  amended  to  enable  the  Office, 
when  appropriate,  to  accept  drawings 
that  are  capable  of  clear  reproduction 
for  the  printing  of  any  resulting  patent. 
Drawings  in  compUance  with  the  old 
§  1.84  will  be  in  compliance  with  the 
new  §1.84. 
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An  oral  hearing  was  not  conducted. 
However,  six  written  comments  were 
submitted. 

Response  to  (Ajmnifnts  on  thf*  Kult-s 

The  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  have 
been  given  careful  consideration  and 
several  of  the  suggested  modifications 
have  been  adopted.  Another 
modification,  since  the  "Notice  of 
Proposed  Rulemaking,"  is  under  §  1.84 
wherein  five  sets  of  drawings  were 
required,  but  the  total  has  been 
decreased  to  three  sets  due  to  a 
reassessment  of  the  need  for  the 
additional  copies  for  Office  use.  The 
comments  and  responses  are  discussed 
below. 

Comment:  Three  comments  were 
received  regarding  the  proposed 
changes  within  §  1.84fb).  Three  other 
comments  were  received  regarding  the 
proposed  changes  to  §  1.165.  All  six 
comments  suggested  that  the  Office 
continue  to  accept  mounted 
photographs. 

Response:  The  Office  will  adopt  the 
suggestion  and  continue  to  accept 
mounted  photographs  for  utility,  design, 
and  plant  patent  applications.  The 
initial  reason  the  Office  sought  to 
change  the  rule  was  to  overcome  the 
problem  of  mounted  photographs 
becoming  detached  and  separated  from 
the  file.  The  apparent  burden  to 
applicants  associated  with  the  Office 
not  accepting  mounted  photographs  is 
the  reason  the  Office  will  continue  to 
permit  mounted  photographs  provided 
they  are  permanently  affixed. 

Several  of  the  commenters  mentioned 
that  they  have  never  had  problems  with 
mounted  photographs.  As  commentary 
on  these  remarks,  it  is  not  the  person 
filing  the  drawings  who  would  have 
problems  with  mounted  photographs;  it 
is  the  Office.  And,  indeed,  the  Office 
has,  in  the  past,  experienced  problems 
with  mounted  photographs  coming 
loose  from  the  paper  they  are  mounted 
on.  When  this  happens,  the  photographs 
can  become  displaced  from  the  file  and 
lost.  This  has  occurred  many  times, 
leading  to  frustration  and  wasted  effort 
on  the  part  of  many  practitioners,  as 
well  as  on  the  part  of  Office  personnel. 
If  mounted  photographs  are  to  be  used, 
*hey  must  be  mounted  in  such  a  way 
Uiat  they  cannot  become  loose  from  the 
bristol  board  to  which  they  are 
mounted. 

Comment:  Two  of  the  comments 
regarding  1.84(b)  also  mentioned  that 
the  proposed  rules  would  not  allow 
more  than  one  figure  on  each  sheet  of 
drawings  where  photographs  are  being 
used,  and  sought  rehef  from  this 
proposed  change. 


Response:  Since  the  office  will 
continue  to  accept  mounted 
photographs,  the  Office  will  also  accept 
sheets  of  drawings  where  more  than  one 
photograph  appears  on  the  drawing 
sheet  provided  that  all  other  drawing 
requirements  are  met. 

Comment:  Two  of  the  comments 
suggested  that  the  Office  not  require 
photographs  to  be  on  A4  size  paper. 

Response:  The  Office  will  adopt  the 
suggestion.  The  Office  will  accept 
photographs  on  one  of  the  four  paper 
sizes  specified  in  §  1.84(f),  as  long  as  all 
sheets  are  the  same  size. 

Comment:  Regarding  §  1.84(f).  one 
comment  suggested  that  the  Office 
permit  use  of  an  additional  size  of 
paper,  i.e.,  21.6  cm.  by  27.9  cm.  (8V2  by 
11  inches). 

Response:  The  Office  will  adopt  the 
suggestion.  The  adoption  of  the 
suggestion  to  add  an  additional  paper 
size  under  §  1.84(f).  results  in  the  need 
for  an  additional  margin  size.  Therefore, 
an  additional  paragraph  is  added  to 
§  1.84(g)  to  state  that  "On  21.6  cm.  by 
27.9  cm.  (8V2  by  11  inch)  drawing 
sheets,  each  sheet  must  include  a  top 
margin  of  2.5  cm.  (1  inch)  and  bottom 
and  side  margins  of  .64  cm.  (V4  inch) 
from  the  edges,  thereby  leaving  a  sight 
precisely  16.9  by  24.3  cm.  (6^  Vie  by  g'Vie 
inches)." 

Co/n/nenf;  Regarding  1.84  (p)(3).  one 
comment  suggested  liberalization  for 
drawings  which  include  typewritten 
subject  matter,  such  as  gene  or  protein 
sequences  that  consist  predominantly  of 
letters,  sometimes  with  underlining  and 
boxes  around  them.  Other  situations 
cited  were  graphs  and  photographs  of 
gels,  which  often  appear  in 
biotechnological  inventions,  which 
include  typed  matter  as  legends. 

Response:  The  suggestion  has  not 
been  adopted  because  letters  need  to 
stand  at  the  designated  height  to 
maintain  legibility  when  reductions 
become  necessary  to  accommodate  the 
various  photocomposed  products. 

Comment:  Regarding  §  1.84(w),  one 
comment  mentioned  that  correction 
fluid  is  not  permanent  and  has  a 
tendency  to  flake  and  fall  from  the 
surface  it  covers. 

flesponse;  Section  1.84(w)  permits 
correction  fluid  to  be  used  provided  the 
correction  fluid  is  durable  and 
permanent.  If  correction  fluid  is  used  on 
drawings  submitted  to  the  Office,  the 
apphcant  will  be  required  by  the  Office 
to  correct  the  drawings  if  the  correction 
fluid  becomes  loose  before  the  patent 
printing  process  is  completed. 

Con7me/jf;  One  comment  suggested 
that  §  1.152  was  improper  in  permitting 
either  ink  drawings  or  photographs  to  be 
submitted  with  an  application  for  a 


ii»'Sip;n  p-itpnt.  hut  i;ot  both,  and  in 
requiring  any  pliutographs  submitted  to 
show  only  the  design  claimed  and  none 
of  the  environment  in  which  it  is  used. 
The  comment  argued  that  prohibition 
against  using  both  ink  drawings  and 
photographs  is  inconsistent  with  35 
U.S.C.  112.  Under  that  section  of  the 
statute,  a  design  patent  application  must 
disclose  the  invention  "in  such  full, 
clear,  concise,  and  exact  terms  as  enable 
any  person  skilled  in  the  art  ...  to  make 
and  use"  the  invention  and  "set  forth 
the  best  mode  contemplated  by  the 
inventor  of  carrying  out  his  invention." 
Response:  Section  1.152  is  consistent 
with  35  U.S.C.  112.  The  introduction  of 
both  photographs  and  ink  drawings  in  a 
design  application  would  result  in  a 
high  probability  of  inconsistencies 
between  corresponding  elements  on  the 
ink  drawings  as  compared  with  the 
photographs.  However,  if  special 
circumstances  warrant  use  of  both  ink 
drawings  and  photographs,  applicant 
can  file  a  petition  under  §  1.183  to 
permit  both  in  a  design  application  if 
such  drawings  do  not  introduce 
inconsistencies  between  the  views. 

Discussion  of  Specific  Sections  Changed 
or  Added 

Section  1.17(h)  is  amended  to  include 
a  reference  to  §  1.84  for  accepting  color 
drawings  or  photographs  in  utility 
patent  applications. 

Section  1.19(a)(3)  is  amended  to 
change  the  citation  of  §  1.84(p)  to 
§  1.84(a)(2)  in  view  of  the  amendments 
to  §1.84. 

Section  1.71(d)  is  amended  to  change 
the  citation  of  §  1  84(o)  to  §  1.84(o)  to 
§  1.84(s)  in  view  of  the  amendments  to 
§1.84. 

Section  1.84  is  revised  as  follows: 

(a)  Drawings.  This  paragraph  is  added 
to  classify  drawings  into  two  categories, 
i.e.,  black  ink  and  color,  and  deletes  the 
limitation  that  the  use  of  white  pigment 
to  cover  lines  is  not  normally 
acceptable.  The  black  ink  drawing 
requirements  are  amended  to  allow 
computer-generated  drawings  to  be 
accepted  subject  to  the  same  standards 
applied  to  all  black  ink  drawings.  Color 
drawing  requirements  are  moved  from 
§  1.84(p)  to  §  1.84(a),  Color  drawings 
may  be  acceptable  upon  the  granting  of 
a  petition  filed  under  this  paragraph 
explaining  why  the  color  drawings  are 
necessary.  A  petition  is  required 
because  the  special  handling  necessary 
for  color  drawings  is  time  consuming 
and  the  Office  cannot  permit  such  a 
special  procedure  except  in  extenuating 
circumstances.  Since  utility  patents  are 
not  printed  in  color,  3  sets  of  color 
drawings  are  nece?sar\'  for  proper 
distribution  within  the  Office.  One  color 
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set  will  be  attached  to  the  [j-ne^  Patent 
ff/F  routing  to  the  applicant.  Trie 
remaining  two  color  sets  will  be  routed 
to  (1)  the  patent  file,  and  (2)  the  Office 
of  Publication  and  Dissemination. 
Patent  and  Trademark  Copy  Sales,  for 
copying  purposes  when  a  copy  in  color 
of  a  utility  patent  containing  a  color 
drnwinj;  as  provided  for  in  §  1.19(a)(3), 
is  requesldu 

fb)  Photographs.  This  paragraph 
permits  the  acceptance  of  photographs 
upon  granting  of  an  applicant's  petition. 
The  Office  will  accept  black  and  white 
and  color  photographs  or 
photomicrographs  (not  photolithographs 
or  other  reproductions  of  photographs 
made  by  using  screens)  developed  on 
double  weight  photographic  paper  or 
permanently  mounted  on  bristol  board. 
in  lieu  of  ink  drawings.  The 
photographs  must  be  of  sufficient 
quality  so  that  all  details  in  the  drawing 
are  reproducible  in  the  print  patent. 

(c)  Identification  of  drawings.  This 
paragraph  permits  an  applicant  to 
provide  proper  identification 
information  on  the  reverse  side  of  each 
sheet  of  drawings.  The  identification 
information  allows  the  Office  to  match 
drawing  sheets  with  the  proper 
appUcation.  The  identification 
information  should  include  the 
appUcation  number,  if  knowm,  or  the 
title  of  the  invention,  inventor's  name, 
docket  number  (if  any),  and  name  and 
telephone  number  of  the  person  to  call 
if  the  drawings  cannot  be  matched  to 
the  proper  patent  application.  The 
Office  will  not  object  if  identifying 
information  is  not  present;  however,  if 
the  drawings  become  separated,  it  will 
be  virtually  impossible  for  the  Office  to 
match  the  drawings  with  the 
apphcation.  This  paragraph  is 
restructured  from  previous  §  1.84(1)  and 
revised  to  state  that  the  preferred 
placement  of  the  information  is  on  the 
back  side  of  the  drawings  sheets. 

(d)  Graphic  forms  in  arcmings.  This 
paragraph  is  added  to  set  standards  for 
chemical  and  mathematical  formulae  to 
align  Office  standards  for  formulae, 
tables,  and  waveforms  with 
international  standards. 

(e)  Type  of  paper.  This  paragraph  is 
a  revision  of  previous  §  1.84(a)  to  set 
forth  the  requirements  for  the  type  of 
paper  to  be  used  for  drawings,  including 
the  tv-pe  of  paper  for  photographs. 

(f)  Size  of  paper.  This  paragraph 
clarifies  Office  requirements  set  forth  in 
previous  §  1.84(b)  and  permits  one 
additional  size  of  paper,  i.e.,  21.6  cm.  by 
27.9  cm.  (8  v.  by  11  inches)  for 
drawings. 

(g)  Margins.  This  paragraph  is 
restructured  from  previous  §  1.84(b)  to 
indicate  how  the  size  of  the  paper 


changes  the  margin  reqi.:ri'r:it'r.''.    '  ;*ie 
Office  will  accept  four  sizes  o:  p^per. 
however,  the  sight  (i.e.,  the  usable 
surface)  is  the  ■^inw  for  two  of  the  paper 
sizes,  i.e.,  21  •:  cm  by  33.1  cm.  (8V2  by 
13  inches),  and  21.6  cm.  by  35.6  cm. 
(8V2  by  14  inches).  The  sight  is  17.0  cm. 
by  26.2  cm.  for  DIN  size  A4  paper.  The 
sight  is  16.9  cm.  by  24.3  cm.  (6  11/16 
by  9  9/16  inches)  for  the  added  paf)er 
size  of  21.6  cm.  by  27.9  cm.  (8V1  by  11 
inches). 

(h)  Views.  This  paragraph  is  added  to 
reformat  previous  §  1.84(i)  to  provide  a 
logical  arrangement  of  the  diffierent 
views  provided  in  the  rules,  to  revise 
the  standards  for  purposes  of 
clarification,  to  include  the  standard  for 
waveforms  to  show  the  relative  timing. 
to  provide  clearer  language  relative  to 
hatching  shown  on  drawings,  to  set 
forth  the  standard  for  depicting  hatching 
in  sectional  views  as  regularly  spaced 
parallel  oblique  strokes  which  precludes 
use  of  cross-hatching  strokes,  and  to 
include  requirements  pertaining  to 
alternate  positions.  In  addition,  both 
Roman  and  Arabic  numerals  are 
acceptable  to  designate  the  section  being 
illustrated. 

(i)  Arrangement  of  views.  This 
paragraph  is  relocated  from  prexaous 
§  1.84(j)  and  revised  to  incorporate 
international  standards.  In  addition,  this 
paragraph  is  changed  and  broadened  to 
provide  for  placement  of  words  on 
drawings.  Oine  view  is  not  to  be 
superimposed  within  the  outline  of 
another.  The  changes  e.xpand  the 
possibilities  for  presenting  graphs  to 
conform  to  standard  scientific 
conventions,  while  using  a  format 
which  is  compatible  with  automated 
patent  searching  displays.  See  1121  Off. 
Gaz.  Pat.  Office  54  (Dec.  25,  1990)  and 
1129  Off.  Gaz.  Pat.  Office  22  (Aug.  13. 
1991). 

(j)  View  for  Official  Gazette.  This 
paragraph  is  relocated  from  previous 
§1.84(k). 

(k)  Scale.  This  paragraph  is  relocated 
ft-om  previous  §  1.84(e)  and  §  1.84(i)  and 
revised  to  indicate  that  the  words 
"actual  size"  or  "scale  V2"  on  the 
drawings  are  not  permitted  since  the 
meaning  is  lost  in  reduction/ 
enlargement.  The  paragraph  provides 
that  elements  of  the  same  view  must  be 
in  proportion  to  each  other,  unless  a 
difference  in  proportion  is 
indispensable  for  the  clarit>'  of  the  view. 
As  a  preferred  alternative  to  a  difference 
in  proportion  within  one  view  for  the 
purpose  of  achieving  the  necessary 
clarity,  a  supplementary  view  may  be 
added  giving  a  larger-scale  illustration 
of  an  element  from  the  initial  review. 
Whan  a  supplementary  view  is 
included,  it  is  recommended  that  the 


enlarged  element  shown  in  the  second 
view  be  surrounded  by  a  finely  drawn 
or  "dot-dash"  circle  in  the  first  view 
pinpointing  its  location,  without 
obscuring  the  view. 

(1)  Character  of  lines,  numbers,  and 
letters.  This  paragraph  is  located  from 
previous  §  1.84(c)  and  revised  to 
indicate  that  lines  and  strokes  of 
different  thicknesses  may  be  used  in  the 
same  drawing  where  different 
thicknesses  have  different  meanings  In 
addition,  this  paragraph  is  changed  and 
broadened  to  allow  drawings  to  be  made 
by  any  process  which  will  give  them 
satisfactory  reproduction  characteristics. 

(m)  Shading.  This  jjaragraph  is 
changed  and  broadened  to  expand 
definitions  for  shading  and  deletes  the 
limitation  that  drawings  transmitted  to 
the  Office  should  be  sent  flat,  protected 
by  a  sheet  of  heavy  binder's  board,  or 
rolled  for  transmission  in  a  suitable 
mailing  tube.  This  change  provides  the 
individual  practitioner  with  greater 
discretion  on  how  to  set  drawings.  In 
addition,  this  paragraph  is  relocated 
from  previous  §  1.84(a)  to  separate 
shading  requirements  firom  hatching 
requirements  by  stating  that  shading 
may  be  used  to  indicate  the  surface  or 
shape  of  sherical,  cylindrical,  and 
economic  elements  of  an  object,  and 
that  space  lines  are  preferred  for 
shading  purposes.  Solid  black  areas  are 
not  permitted,  except  when  used  to 
represent  bar  graphs  or  color. 

(n)  Symbols.  Tnis  paragraph  is 
relocated  from  previous  §  1.84(g)  to 
separate  symbols  requirements  from 
legends  requirements  smd  enlarges  the 
number  of  acceptable  symbols.  Known 
devices  should  be  illustrated  by  symbols 
which  have  a  universally-recognized 
meaning,  and  which  are  generally 
accepted  in  the  art,  provided  no  further 
detail  is  essential  for  understanding  the 
subject  matter  of  the  claimed  in\'ention. 
Symbols  which  are  not  universally 
recognized  may  be  used  if  they  are  not 
likely  to  be  confused  with  existing 
conventional  symbols  and  if  they  are 
readily  identifiable,  subject  to  approval 
by  the  Examiner. 

(o)  Legends.  This  paragraph  it 
relocated  from  previous  §  1  84(g)  to 
separate  legends  requirements  from 
symbols  requirements  and  revised  to 
integrate  international  standards.  Where 
text  matter  is  (1)  deemed  indispensable 
for  understanding  the  drawing  or  (2) 
may  be  required  by  the  Examiner,  a 
minimum  of  words  should  be  used. 
While  such  requirement  by  the 
Examiner  was  not  contained  in  the 
"Notice  of  Proposed  Rulemaking,"  it 
was  contained  in  former  §  1.84(g). 
Words  should  not  be  used  to  describe 
the  figure  itself,  such  as  "this  is  a  bar 
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^-aph     All  text  legends  are  subject  to 

approval  by  the  examiner. 

(p)  Sumbers,  letters,  and  reference 
characters.  This  paragraph  is  relocated 
from  previous  §  1.84(f)  and  revised  to 
include  numbers  and  letters  in  the 
heading  formerly  designated  "reference 
characters."  This  section  has  been 
reformatted  into  five  subsections  and 
revised  to  integrate  international 
standards,  where  possible.  Although  the 
Latin  alphabet  is  used  in  the 
international  standard,  the  Office  takes 
the  view  that  the  English  alphabet  is 
more  universally  acceptable  for  letters, 
except  where  another  alphabet  is 
customarily  used,  such  as  the  Greek 
alphabet  to  indicate  angles, 
wavelengths,  and  mathematical 
formulae  In  addition,  the  characters 
used  must  be  oriented  in  the  same 
direction  as  the  view  so  as  to  avoid 
having  to  rotate  the  sheet.  Reference 
characters  should  be  so  arranged  to 
follow  the  profile  of  the  object  depicted. 
See  1121  Off  Gaz.  Pat.  Office  54  (Dec. 
25,  1990)  and  1129  Off.  Gaz.  Pat.  Office 
22  (Aug.  13,  1991). 

(q)  Lead  lines.  This  paragraph  is 
added  to  integrate  international 
standards,  to  incorporate  brief  language 
which  appears  in  previous  §  1.84(0,  and 
to  change  and  expand  the  definition  for 
lead  lines  Lead  lines  are  those  Hnes 
between  Lhe  reference  characters  and 
the  details  refened  to.  and  they  must  be 
executed  m  the  same  way  as  other  lines 
m  the  drawing. 

(r)  Arrows  This  paragraph  is  relocated 
from  previous  §  1  84(g]  and  revised  to 
indicate  the  meaning  of  the  use  of 
arrows,  and  to  show  that  they  may  be 
used  at  the  end  of  lead  lines  only  if  their 
meaning  is  clear. 

(s)  Ccpynght  or  mask  work  notice. 
This  paragraph  is  relocated  from 
previous  §  1  84(ol 

;t)  .Vumbenng  of  sheets  of  drawings. 
This  paragraph  is  relocated  from 
previous  ^  1  84(n)  and  changed  and 
broadened  to  allow  for  the  placement  of 
sheet  numbers  within  the  sight  of  the 
drawing  It  is  preferable  that  the  sheets 
be  numbered  with  two  .Arabic  numerals 
placed  on  either  side  of  an  oblique  line, 
with  the  first  number  being  the  sheet 
number  and  the  second  the  total  number 
of  sheets  of  drawings 

lu]  .Vumfcenng  of  views  This 
paragraph  is  relocated  from  previous 
§  1  84(i)  and,  for  clarity,  is  separately 
identified  in  this  new  section.  Use  of  the 
abbreviation    FIG  "  must  precede  all 
view  numbers. 

(v)  Security  markings.  This  paragraph 
is  relocated  from  previous  §  1  84(1)  to 
provide  that  security  marbngs  may  be 
placed  on  the  drawings  if  they  are 


outside  the  sight  and  preferably 
centered  in  the  top  margin. 

(w)  Corrections.  This  paragraph  is 
added  to  provide  that  any  corrections 
made  on  drawings  submitted  to  the 
Office  must  be  durable  and  permanent. 
The  language  is  revised  from  previous 
1.84(a)  which  prohibited  the  use  of 
white  pigment  to  cover  lines. 

(x)  Holes.  This  paragraph  is  relocated 
from  previous  §  1.84(b)  to  permit  two 
holes  to  be  punched  in  the  top  margin 
of  the  drawings  with  their  centerlines 
spaced  7.0  cm.  (2V«  inches)  apart. 

Section  1.88  is  removed  and  reserved 
since  the  changes  effective  Januar>'  1 , 
1991,  in  §  1.85(b)  make  the  regulation 
regarding  the  transfer  of  drawings 
unnecessary.  Since  the  Office  no  longer 
releases  drawings  from  patent 
applications,  applicants  are  generally 
retaining  the  master  copy  of  the 
drawings.  Accordingly,  applicants  can 
easily  file  a  copy  of  drawings  in  an 
application  and  therefore  eliminate  the 
need  for  the  Office  to  transfer  drawings. 
Any  situations  which  present  a 
hardship  to  applicants  may  be 
accommodated  by  the  fihng  of  a  petition 
under  §  1.182  requesting  the  transfer  of 
the  drawings. 

Section  1.123  prescribes  procedures 
for  amending  drawings  With  the 
adoption  of  new  rules  for  amending 
drawings  effective  Jan uar\-  1,  19B9.  the 
Office  no  longer  requires  the  submission 
of  formal  drawings  upon  filing  a  patent 
application.  See  1097  Off  Gaz.  Pat. 
Office  36  (Dec.  13,  1988)  Since 
corrections  are  the  responsibility  of  the 
applicant,  the  original  drawing(s) 
should  be  retained  by  the  applicant  for 
future  correction,  if  necessarv. 

As  a  result  of  adoption  of  the  new 
rules  in  1989  relating  to  drawings,  the 
Office  will  no  longer  release  to 
applicants,  bonded  drafting  companies 
or  others,  drawings  from  patent 
apphcations.  Effective  Januarv-  1,  1991, 
§  1.85(b)  prohibits  release  of  drawings 
from  all  patent  applications. 
Accordingly,  the  reference  to  changes  by 
bonded  draftsmen  is  deleted  from 
§1.123. 

Section  1.152  is  revised  to  provide 
that  photographs  and  ink  drawings  must 
not  be  combined  in  one  design 
application.  The  reason  for  this 
requirement  is  to  avoid  inconsistencies 
between  the  photograph  and  Lhe 
drawing,  and  further  eliminate  views 
that  may  distort  the  proportionate 
relationship  between  the  corresponding 
elements  on  the  drawing  and  the 
photograph.  All  design  photographs  are 
limited  to  the  design  for  the  article 
claimed  and  are  not  to  include 
environmental  structure  Color  drawings 
and  color  photographs  are  not 


permissible  in  design  patent 
applications.  The  submission  of  color 
photographs  will  be  accepted  for  filing 
date  purposes,  in  design  patent 
applications,  contrary  to  the 
requirement  for  black  ink  drawings.  The 
.•\pplications  Processing  Division  has 
been  authorized  to  construe  the  color 
photographs  as  informal  drawings, 
rather  than  to  hold  the  applications 
incomplete  as  filed.  By  so  construing 
color  photographs  when  filed  as 
informal  drawings,  the  Office  will 
accept  the  applications  without 
requiring  applicants  to  file  a  petition  to 
obtain  the  original  deposit  date  as  the 
filing  date.  During  the  course  of 
prosecution,  the  Examiner  will  require 
properly  executed  formal  black  ink 
drawings  or  black  and  white 
photographs  as  a  substitute  for  the 
originally  filed  color  photographs  prior 
to  allowance  of  the  claim.  Solid  black 
surface  shading  is  not  permitted  on  a 
design  drawing,  except  when  used  to 
represent  color  contrast. 

Section  1.165  is  revised  to  provide 
that  plant  patent  drawings  m.ust  comply 
vvTth  the  requirements  of  §  1.84.  The 
current  exception  that  plant  patent 
drawings  do  not  automatically  require 
view  numbers  and  reference  characters 
is  maintained.  Two  sets  of  the  drawings 
are  needed.  One  set  will  be  forwarded 
to  the  Department  of  Agriculture  and 
the  other  set  will  be  routed  to  the  Office 
of  Publication  and  Dissemination, 
Patent  and  Trademark  Copy  Sales,  for 
copying  purposes 

Other  Considerations 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.SC.  601  et  seq.), 
Executive  Orders  12291  and  12612,  and 
the  Paperwork  Reduction  Act  of  1980, 
44  use  3501  etseq 

The  Acting  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that 
these  rule  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  US.C. 
605(h)).  The  principal  impact  of  these 
changes  is  to  revise  and  reform.at  the 
drawing  standards  to  adopt 
international  standards,  to  the  extent 
possible,  and  to  facilitate  access  to 
sections  through  inclusion  of  pertinent 
subsection  headings,  which  should  be 
helpful  to  small  entities. 

Tne  Office  has  determined  that  these 
rule  changes  are  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
SlOO  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
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consumers,  individuals,  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions  because 
most  of  the  changes  reduce  procedural 
burdens.  There  will  be  no  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Office  has  also  determined  that 
these  rule  changes  have  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

These  rule  changes  contain  a 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et  seq.,  which 
has  previously  been  approved  by  the 
Office  of  Management  and  Budget  under 
Control  No.  0651-0011. 

I  ist  of  Subjects  in  37  CFR  Pari  1 

Administrative  practice  and 
procedure,  Courts.  Freedom  of 
information,  Inventions  and  patents, 
Reporting,  and  Record  keeping 
requirement. 

For  the  reasons  set  out  in  the 
preamble,  and  pursuant  to  the  authority 
contained  in  35  U.S.C.  6,  Part  1  of  Title 
37  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows: 

Authority;  35  U  S.C.  6,  unless  otherwise 
noted. 

2.  Section  1.17(h)  is  revised  to  read  as 

follows: 

§1.17    Patent  application  processing  fees. 

r.)  For  filing  a  petiuon  to  the 

Commissioner  under  a  section  of 

this  part  listed  below  which  refers 

to  this  paragraph $130.00 

§  1.47— for  filing  by  other  than  all  the 

investors  or  a  person  not  the  inventor. 

S  1,48 — for  correction  of  inventorship. 

§  1.84— for  accepting  color  drawings 
or  photographs. 

51.182— tor  decision  on  questions  not 
specifically  provided  for. 

t?  1  183— to  suspend  the  rules. 

§  1.295 — for  review  of  refusal  to 
publish  a  statutory  invention 
registration. 

§  1.377 — for  review  of  decision 
refusing  to  accept  and  record  payment 
of  a  maintenance  fee  filed  prior  to 
expiration  of  patent. 

§  1, 378(e) — for  reconsideration  of 
decision  on  petition  re^-jsingto  accept 


delayed  payment  of  maintenance  fee  in 
expired  patent. 

§  1.644(e)— for  petition  in  an 
interference. 

§  1.644(f)— for  request  for 
reconsideration  of  a  decision  on  petition 
in  an  interference. 

§  1.666(c>— for  later  filing  of 
interference  settlement  agreement. 

§§  5.12.  5.13.  &  5.14— for  expedited 
handling  of  a  foreign  filing  license. 

§  5.15— for  changing  the  scope  of  a 
license. 

§  5.25 — for  retroactive  license. 
*        •        •        •        • 

3.  Section  1.19(a)(3)  is  revised  to  read 
as  follows: 


§119     Documen!  supply  ♦e-fs. 

•  t  •  *  * 

(a)  Uncertified  copies  of  patents: 

•        •        •        •        * 

(3)  Copy  of  a  utility  patent  or  statutory 
Invention  registration  containing 
color  drawing  (see  S  l-84(a)(2)) $24.00 


4.  Section  1.71(d)  is  revised  to  read  as 
follows: 

§171     Dotailed  dMCfiptiori  s"? 
specitlcation  o!  tti«  invention 
*         •         •  •         • 

(d)  A  cop>Tight  or  mask  work  notice 
may  be  placed  in  a  design  or  utility 
patent  application  adjacent  to  copyright 
and  mask  work  material  contained 
therein.  The  notice  may  appear  at  any 
appropriate  portion  of  the  patent 
application  disclosure.  For  notices  in 
drawings,  see  §  1.84(s).  The  content  of 
the  notice  must  be  limited  to  only  those 
elements  provided  for  by  law.  For 
example.  "©1983  John  Doe"  (17  U.S.C. 
401)  and  "  *M*  John  Doe"  (17  U.S.C. 
909)  would  be  properly  limited  and, 
under  current  statutes,  legally  sufficient 
notices  of  cop>Tight  and  mask  work, 
respectively.  Inclusion  of  a  copyright  or 
mask  work  notice  will  be  permitted  only 
if  the  authorization  language  set  forth  in 
paragraph  (e)  of  this  section  is  included 
at  the  beginning  (preferably  as  the  first 
paragraph)  of  the  specification. 
•        *        »        •        • 

5.  Section  1.84  is  revised  to  read  as 
follows: 

§  *  54     StanOB-ds  *&r  Ci'BWirigs 

(a)  Drawings.  There  are  two 
acceptable  categories  for  presenting 
drawings  in  utility  patent  applications: 

(1)  Black  ink.  Black  and  white 
drawings  are  normally  required.  India 
ink.  or  its  equivalent  that  secures  solid 
black  lines,  must  be  used  for  drawdngs. 
or 

(2)  Color.  On  rare  occasions,  color 
drawings  may  be  necessary  as  the  only 


practical  medium  by  which  to  disclose 
the  subject  matter  sought  to  be  patented 
in  a  utility  patent  application  or  the 
subject  matter  of  a  statutory  invention 
registration.  The  Patent  and  Trademark 
Office  will  accept  color  drawings  in 
utility  patent  applicatttms^nd-^tatutory 
invention  registrations  only  after 
granting  a  petition  filed  under  this 
paragraph  explaining  why  the  color 
drawings  are  necessary.  Any  such 
petition  must  include  the  following: 

(i)  The  appropriate  fee  set  forth  in 
§  1.17(h); 

(ii)  Three  (3)  sets  of  color  drawings; 
and 

(iii)  The  sjjecification  must  contain 
the  following  language  as  the  first 
paragraph  in  that  portion  of  the 
specification  relating  to  the  brief 
description  of  the  drawing: 

"The  file  of  this  patent  contains  at  least 
one  drawing  executed  in  color.  Copies  of  this 
patent  with  color  drawing(s)  will  be  provided 
by  the  Patent  and  Trademark  Office  upon 
request  and  payment  of  the  necessary  fee. 

If  the  language  is  not  in  the 
specification,  a  proposed  amendment  to 
insert  the  language  must  accompany  the 
petition. 

(b)  Photographs.  (1)  Black  and  white. 
Photographs  are  not  ordinarily 
permitted  in  utility  and  design  patent 
applications.  However,  the  Office  will 
accept  photographs  in  utility  and  design 
patent  applications  only  after  granting  a 
petition  filed  under  this  paragraph 
which  requests  that  photographs  be 
accepted.  Any  such  petition  must 
include  the  following: 

(i)  The  appropriate  fee  set  forth  in 
§  1.17(h);  and 

(ii)  Three  (3)  sets  of  photographs. 
Photographs  must  either  be  developed 
on  double  weight  photographic  paper  or 
be  permanently  mounted  on  bristol 
board.  The  photographs  must  be 
sufficient  quality  so  that  all  details  in 
the  drawing  are  reproducible  in  the 
printed  patent. 

(2)  Color.  Color  photographs  will  be 
accepted  in  utility  patent  applications  if 
the  conditions  for  accepting  color 
drawings  have  been  satisfied.  See 
paragraph  (a)(2)  of  this  section. 

(c)  Identification  of  drawings. 
Identifying  indicia,  if  provided,  should 
include  the  application  number  or  the 
title  of  the  invention,  inventor's  name, 
docket  number  (if  any),  and  the  name 
and  telephone  number  of  a  person  to 
call  if  the  Office  is  unable  to  match  the 
drawings  to  the  proper  application.  This 
information  should  be  placed  on  the 
back  of  each  sheet  of  drawings  a 
minimum  distance  of  1.5  cm.  (5/8  inch) 
down  from  the  top  of  the  page. 

(d)  Graphic  forms  in  drawings. 
Chemical  or  mathematical  formulae, 


38724  FederaJ  Regisler  /  Vol    58.  No.  137  /  Tuesday.  Juiy  20,  1993  /  Rules  and  Regulations 


tables,  ir.d  w  ivp:\  nns  may  be  submitted 
as  drav.in^<^.  ar:Cl  are  subject  to  the  same 
requirements  as  drawings.  Each 
chemical  or  mathematical  formula  must 
be  labeled  as  a  separate  figure,  using 
brackets  when  necessary,  to  show  that 
information  is  properly  integrated.  Each 
group  of  waveforms  must  be  presented 
as  a  single  Bgure,  using  a  common 
vertical  axis  with  time  extending  along 
the  horizontal  axis.  Each  individual 
waveform  discussed  in  the  specitication 
must  be  identified  Wilh  a  separate  letter 
designation  adjacent  to  the  vertical  axis. 

(e)  Type  cf  paper.  Drawings  submitted 
to  the  OtTice  must  be  made  on  paper 
which  is  flexible  strong,  white,  smooth, 
non-shiny,  and  durable.  All  sheets  must 
be  free  from  cracks,  creases,  and  folds. 
Only  one  side  of  the  sheet  shall  be  used 
for  the  drawing.  Each  sheet  must  be 
reasonably  free  from  erasures  and  must 
be  free  from  alteratio.os,  overAfrilings, 
and  interlineations.  Photographs  must 
either  be  developed  on  double  weight 
photographic  paper  or  be  permanently 
mounted  on  bristol  board.  See 
paragraph  (b)  of  this  section  for  other 
requirements  for  photographs. 

(f)  Size  of  paper.  All  drawing  sheets 
in  an  application  must  be  the  same  size. 
One  of  the  shorter  sides  of  the  sheet  is 
regarded  as  its  top.  The  size  of  the 
sheets  on  which  drawings  are  made 
must  be: 

(1)  21.6  cm.  by  35.6  cm.  (SVi  by  14 
inches], 

(2)  21.6  cm.  by  33.1  cm.  (SVa  by  13 
inches), 

(3)  21.6  cm.  by  27.9  cm.  (8'/j  by  11 
inches),  or 

(4)  21.0  cm.  by  29.7  cm.  (DIN  size  A4). 

(g)  Margins.  The  sheets  must  not 
contain  frames  around  the  sight,  i.e.,  the 
usable  surface.  The  following  margins 
are  required: 

(1)  On  21.6  cm.  by  35.6  cm.  (8»/i  by 
14  inch)  drawing  sheets,  each  sheet 
must  include  a  top  margin  of  5.1  cm.  (2 
inches),  and  bottom  and  side  margins  of 
.64  cm.  (V*  inch)  from  the  edges,  thereby 
leaving  a  sight  no  greater  than  20.3  cm. 
by  29.8  cm.  (8  by  IIV4  inches). 

(2)  On  21.6  cm.  by  33.1  cm.  (8'/i  by 
13  inch)  drawing  sheets,  each  sheet 
must  include  a  top  margin  of  2.5  cm.  (1 
inch)  and  bottom  and  side  margins  of 
.64  cm.  (Vi  inch)  from  the  edges,  thereby 
leaving  a  sight  no  greater  than  20.3  cm. 
by  29.8  cm.  (8  by  WU  inches). 

(3)  On  21.6  cm.  by  27.9  cm.  (8V2  by 
11  inch)  drawing  sheets,  each  sheet 
must  include  a  top  margin  of  2.5  cm.  (1 
inch)  and  bottom  and  side  margins  of 
.64  cm.  (V4  inch)  from  the  edges,  thereby 
leaving  a  sight  no  greater  than  16.9  cm. 
by  24.3  cm.  (6»  Via  by  9  »/i6  inches). 

(4)  On  21.0  cm  by  29.7  cm.  (DIN  size 
A4)  drawing  sheets,  each  sheet  must 


include  a  top  margin  of  at  least  2.5  cm.. 
a  left  side  margin  of  2.5  cm.,  a  right  side 
margin  of  1.5  cm.,  and  a  boti.cm  margin 
of  1.0  cm.,  thereby  leaving  a  sight  no 
greater  than  17.0  cm.  by  26.2  cm. 

(h)  Views.  The  drawing  must  contain 
as  many  views  as  necessary  to  show  the 
invention.  The  views  may  be  plan, 
elevation,  section,  or  perspective  views. 
Detail  views  of  portions  of  elements,  on 
a  larger  scale  if  necessary,  may  also  be 
used.  All  views  of  the  drawng  mast  be 
grouped  together  and  arranged  on  the 
sheet(s)  without  wasting  space, 
preferably  in  an  upright  position,  clearly 
separated  from  one  another,  and  must 
not  be  included  in  the  sheets  containing 
the  specifications,  claims,  or  abstract. 
Views  must  not  be  connected  by 
projection  lines  and  must  not  contain 
center  lines.  Waveforms  of  electrical 
signals  may  be  connected  by  dashed 
lines  to  show  the  relative  timing  of  the 
waveforms. 

(1)  Exploded  views.  Exploded  vie-A  s, 
with  the  separated  parts  embraced  by  a 
bracket,  to  show  the  relationship  or 
order  of  assembly  of  various  parts  are 
permissible.  When  an  exploded  view  is 
shown  in  a  figure  which  is  on  the  same 
sheet  as  another  figure,  the  exploded 
view  should  be  placed  in  brackets. 

(2)  Partial  views  When  necessary,  a 
view  of  a  large  machine  or  devi,-:e  in  its 
entirety  may  be  broken  into  partial 
views  on  a  single  sheet,  or  extended 
over  several  sheets  if  there  is  no  lo,ss  in 
facility  of  understanding  the  views. 
Partial  views  drawn  on  separate  sheets 
must  always  be  capable  0*^  being  linked 
edge  to  edge  so  that  no  partial  view 
contains  parts  of  another  partial  view,  A 
smaller  scale  view  should  be  included 
showing  the  whole  formed  by  the  partial 
views  and  indicating  the  positions  of 
the  parts  shown.  When  a  portion  of  a 
view  is  enlarged  for  magnification 
purposes,  the  view  and  the  enlarged 
view  must  each  be  labeled  as  separate 
views. 

(i)  Where  views  on  two  or  more  sheets 
form,  in  effect,  a  single  complete  view, 
the  views  on  the  several  sheets  must  be 
so  arranged  that  the  complete  figure  can 
be  assembled  without  concealing  any 
part  of  any  of  the  views  appearing  on 
the  various  sheets. 

(ii)  A  very  long  view  may  be  divided 
into  several  parts  placed  one  above  the 
other  on  a  single  sheet.  However,  the 
relationship  between  the  different  parts 
must  be  clear  and  unambiguous. 

(3)  Sectional  views.  The  piane  upon 
which  a  sectional  view  is  taken  should 
be  indicated  on  the  view  from  which  the 
section  is  cut  by  a  broken  line.  Thn  ends 
of  the  broken  line  should  be  designated 
by  Arabic  or  Roman  numerals 
corresponding  to  the  view  number  of 


the  sectional  view,  and  should  hase 
arrows  to  indicate  the  direction  ot  sight 
Hatcliing  must  be  used  to  indicate 
section  portions  of  an  object,  and  must 
be  made  by  regularly  spaced  oblique 
parallel  lines  sp.iced  sufficiently  apart 
to  enable  the  lines  to  be  distinguished 
without  difficulty.  Hatcning  should  not 
impede  the  clear  reading  of  the 
refererK.e  characters  and  lead  lines.  If  it 
is  not  possible  to  place  reference 
characters  outside  the  hatched  area,  the 
hatching  may  be  broken  off  wherever 
refereiu.-p  rh.aracters  are  inserted. 
Hatching  must  m  at  a  substantial  angle 
to  the  surrounding  axes  or  principal 
lines,  preferably  45°.  A  cross  section 
must  be  set  out  and  drawn  to  show  all 
of 'he  materials  as  they  are  shown  in  th- 
view  from  which  the  cross  section  was 
taken.  The  parts  in  cross  section  must 
show  proper  material(s)  by  hatchin;.^ 
with  rvjgularly  spared  parallel  obhque 
strokes,  the  spnce  between  strokes  beini; 
chosen  on  the  basis  of  the  total  area  to 
be  hatched.  The  various  parts  of  a  cross 
section  of  the  same  item  should  be 
hatched  in  the  same  manner  and  shouU! 
accurately  and  graphically  indicate  the 
nature  of  the  m.atenai(s)  that  is 
illustrated  in  cro,ss  section.  The 
hatching  of  juxtaposed  different 
elements  must  be  angled  in  a  different 
way.  In  the  case  of  large  areas,  hatching 
may  be  confined  to  an  e^igin^  drawn 
around  the  entire  inside  of  the  outline 
of  the  area  to  be  hatched  Di  fferent  types 
of  hatching  should  have  different 
conventional  meanings  as  r^ards  the 
nature  of  a  material  seen  in  cross 
section. 

(4)  Alternate  position.  A  moved 
position  may  be  shovsm  by  a  broken  line 
superin-iposed  upon  a  suitable  view  if 
this  can  be  done  without  crowding; 
othervV'.se,  a  separate  view  .Tiust  be  used 
for  this  purpose 

(5)  Modified  forms.  Modified  forms  of 
construction  must  be  shown  in  separate 
views. 

(i)  Arrangement  of  views.  One  view- 
must  not  be  placed  upon  another  or 
within  *he  outline  of  another.  All  views 
on  the  same  sheet  should  stand  in  the 
same  diredion  and,  if  possible,  stand  so 
that  they  can  be  read  with  the  sheet  held 
in  an  upright  position.  If  views  wider 
than  the  width  of  the  sheet  are 
necessary  for  the  clearest  illustration  of 
the  invention,  the  sheet  may  be  turned 
on  its  side  .sc  that  ihe  top  of  the  sheet, 
with  the  appropriate  top  margin  to  be 
used  as  the  lieadmc  space,  is  on  the 
right-hand  side.  Words  must  appear  in 
a  honzon'.al,  left-to-right  fashion  when 
the  page  is  either  upright  or  turned  so 
that  the  top  becomes  the  right  side, 
except  for  graphs  utilizing  standard 
scientific  convention  to  denote  the  axis 


UMI 
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of  abscissas  (of  X)  and  the  axis  of 
ordmates  (of  Y). 

(j)  View  for  Official  Gazette.  One  of 
the  views  should  be  suitable  for 
publication  m  the  Official  Gazette  as  the 
illustration  of  the  invention 

(k)  Scale  [V,  The  scale  to  which  a 
drawing  is  made  must  be  large  enough 
to  show  the  mechanism  without 
crowding  when  the  drawing  is  reduced 
in  size  to  two-thirds  in  reproduction 
Views  of  portions  of  the  mechanism  on 
a  larger  scale  should  be  used  when 
necessary  to  show  details  clearly  Two 
or  more  sheets  may  be  used  if  one  does 
not  give  sufficient  room.  The  number  of 
sheets  should  be  kept  to  a  minimum. 

(2)  When  approved  by  the  examiner, 
the  scale  of  the  drawing  may  be 
graphically  represented  Indications 
such  as  "actual  size"  or  "scale  W  on 
the  drawings,  are  not  permitted,  since 
these  lose  their  meaning  with 
reproduction  m  a  different  format. 

(3i  Elements  of  the  same  view  must  be 
in  proportion  to  each  other,  unless  a 
difference  in  proportion  is 
indispensable  for  the  clarity  of  the  view. 
Instead  of  showing  elem.ents  m  different 
proportion,  a  supplementary  view  may 
be  added  giving  a  larger-scale 
illustration  of  the  element  of  the  initial 
view.  The  enlarged  element  shown  in 
the  second  view  should  be  surrounded 
by  a  finely  dra\Nm  or  "dot-dash"  circle 
in  the  first  view  indicating  its  location 
without  obscuring  the  view. 

(1)  Character  of  lines,  numbers,  and 
letters.  All  drawings  must  be  made  by  a 
process  which  will  give  them 
satisfactory  reproduction  characteristics. 
Even,'  line,  number,  and  letter  must  be 
durable,  clean,  black  (except  for  color 
drawings),  sufficiently  dense  and  dark, 
and  uniformly  thick  and  well-defined 
The  weight  of  all  lines  and  letters  must 
be  hea\T  enough  to  permit  adequate 
reproduction.  This  requirem.ent  applies 
to  all  lines  however  fine,  to  shading, 
and  to  lines  representing  cut  surfaces  in 
sectional  views.  Lines  and  strokes  of 
different  thicknesses  may  be  used  in  the 
same  drawing  where  different 
thicknesses  have  a  different  meaning. 

(m)  Shading.  The  use  of  shading  in 
views  is  encouraged  if  it  aids  in 
understanding  the  invention  and  if  it 
does  not  reduce  legibility.  Shading  is 
used  to  indicate  the  surface  or  shape  of 
spherical,  cylindrical,  and  conical 
elements  of  an  object.  Flat  parts  may 
also  be  lightly  shaded.  Such  shading  is 
preferred  in  the  case  of  parts  shown  in 
perspective,  but  not  for  cross  sections 
See  paragraph  (h)(3)  of  this  section. 
Spaced  lines  for  shading  are  preferred 
These  lines  must  be  thin,  as  few  m 
number  as  practicable,  and  they  must 
contrast  with  the  rest  of  the  drawings. 


As  a  substitute  for  shading,  hea\7  lines 
on  the  shade  side  of  objects  can  be  used 
except  where  they  superimpose  on  each 
other  or  obscure  reference  characters. 
Light  should  come  from  the  upper  left 
comer  at  an  angle  of  45°.  Surface 
delineations  should  preferably  be 
shown  by  proper  shading.  Solid  black 
shading  areas  are  not  permitted,  except 
when  used  to  represent  bar  graphs  or 
color. 

(n)  Syinbols  Graphical  drawing 
symbols  may  be  used  for  conventional 
elements  when  appropriate.  The 
elements  for  which  such  symbols  and 
labeled  repre,sentations  are  used  must  be 
adequately  identified  in  the 
specification.  Known  devices  should  be 
illustrated  by  symbols  which  have  a 
universa'ly  recognized  conventional 
meaning  and  are  generally  accepted  in 
the  art  Other  symbols  which  are  not 
universally  recognized  may  be  used, 
subject  to  approval  by  the  Office,  if  they 
are  not  likely  to  be  confused  with 
existing  conventional  symbols,  and  if 
they  are  readily  identifiable. 

(o)  Legends  Suitable  descriptive 
legends  may  be  used,  or  may  be 
required  by  the  Examiner,  where 
necessary  for  understanding  of  the 
drawing,  subject  to  approval  by  the 
Office  They  should  contain  as  few 
words  as  possible 

(p)  S'umbers.  letters,  and  reference 
characters.  (1)  Reference  characters 
(numerals  are  preferred),  sheet  numbers, 
and  view  numbers  must  be  plain  and 
legible,  and  must  not  be  used  in 
association  with  brackets  or  inverted 
commas,  or  enclosed  within  outlines, 
e.g  ,  encircled.  They  must  be  oriented  in 
the  same  direction  as  the  view  so  as  to 
avoid  having  to  rotate  the  sheet. 
Reference  characters  should  be  arranged 
to  follow  the  profile  of  the  object 
depicted. 

(2)  The  English  alphabet  must  be  used 
for  letters,  except  where  another 
alphabet  is  customarily  used,  such  as 
the  Greek  alphabet  to  indicate  angles. 
wavelengths,  and  mathematical 
formulas, 

(3)  Numbers,  letters,  and  reference 
characters  must  measure  at  least  .32  cm. 
C'B  inch)  in  height.  They  should  not  be 
placed  in  the  drawing  so  as  to  interfere 
with  its  comprehension.  Therefore,  they 
should  not  cross  or  mingle  with  the 
lines.  They  should  not  be  placed  upon 
hatched  or  shaded  surfaces.  When 
necessary,  such  as  indicating  a  surface 
or  cross  section,  a  reference  character 
may  be  underlined  and  a  blank  space 
may  be  left  m  the  hatching  or  shading 
where  the  character  occurs  so  that  it 
appears  distinct. 

(4)  The  same  part  of  an  invention 
appeanng  in  more  than  one  view  of  the 


drawmg  must  always  be  designated  by 
the  same  reference  character,  and  the 
same  reference  character  must  never  be 
used  to  designate  different  parts. 

(5)  Reference  characters  not 
mentioned  in  the  description  shall  not 
appear  in  the  drawings.  Reference 
characters  mentioned  in  the  description 
must  appear  in  the  drawings. 

(q)  Lead  lines.  Lead  lines  are  those 
lines  between  the  reference  characters 
and  the  details  referred  to.  Such  Unes 
may  be  straight  or  ctirved  and  should  be 
as  short  as  possible.  They  must  originate 
in  the  immediate  proximity  of  the 
reference  character  and  extend  to  the 
feature  indicated.  Lead  lines  must  not 
cross  each  other.  Lead  lines  are  required 
for  each  reference  character  except  for 
those  which  indicate  the  surface  or 
cross  section  on  which  they  are  placed. 
Such  a  reference  character  must  be 
underlined  to  make  it  clear  that  a  lead 
line  has  not  been  left  out  by  mistake. 
Lead  Unes  must  be  executed  in  the  same 
way  as  lines  in  the  drawing.  See 
paragraph  (1)  of  this  section. 

(r)  Amws.  Arrows  may  be  used  at  the 
ends  of  the  lines,  provided  that  their 
meaning  is  clear,  as  follows: 

(1)  On  a  lead  line,  a  freestanding 
arrow  to  Indicate  the  entire  section 
towards  which  it  points; 

(2)  On  a  lead  line,  an  arrow  touching 
a  line  to  indicate  the  surface  shown  by 
the  Une  looking  along  the  direction  of 
the  arrow;  or 

(3)  To  show  the  direction  of 
movement 

(s)  Copyright  or  Mask  Work  Notice.  A 
copyright  or  mask  work  notice  may 
appear  in  the  drawing,  but  must  be 
placed  within  the  sight  of  the  drawing 
immediately  below  the  figure 
representing  the  copyright  or  mask  work 
material  and  be  Limited  to  letters  having 
a  print  size  of  ,32  cm.  to  .64  cm.  (1/8 
to  1/4  inches)  high.  The  content  of  the 
notice  must  be  Umited  to  only  those 
elements  provided  for  by  law.  For 
example,  "©1983  John  Doe"  (17  U.S.C. 
401)  and  "*M*  John  Doe"  (17  U.S.C. 
909)  would  be  properly  Umited  and, 
imder  oirrent  statutes,  legally  sufficient 
notices  of  copyright  and  mask  work, 
respectively.  Inclusion  of  a  copyright  or 
mask  work  notice  will  be  permitted  only 
if  the  authorization  language  set  forth  in 
§  1.71(e)  is  included  at  the  beginning 
(preferably  as  the  first  paragraph)  of  the 
specification. 

(t)  Numbering  of  sheets  of  drawings. 
The  sheets  of  drawings  should  be 
numbered  in  consecutive  Arabic 
numerals,  starting  with  1,  within  the 
sight  as  defined  in  paragraph  (g)  of  this 
section.  These  numbers,  if  present,  must 
be  placed  in  the  middle  of  the  top  of  the 
sheet,  but  not  in  the  margin.  The 


38726         Federal  Register  /  Vol    5B,  No.  137  '  Tuesdav,  July  20,  1993  /  Rules  and  Regulations 


numbers  can  be  placed  on  the  n^^bA- 
h<ind  side  if  the  drawmK  extends  too 
close  to  the  middle  n{  the  top  ed^e  ot 
the  usable  surface  The  d.-gwin^  she«t 
n'-.Tibermg  must  be  clear  and  iarg»3r  liian 
the  nuir.b«rs  used  as  reference 
characters  to  avoid  confusion.  The 
nunber  of  each  she*Jt  <;hould  be  shown 
bv  t'.vo  Ar-jfciC  numerals  placed  on 
either  side  of  an  obliq'-.e  line,  with  the 
first  being  the  sheet  number,  and  the 
second  being  the  total  number  of  sheets 
of  drawings,  with  no  other  marking. 

(u)  Suwbering  of  \':ews.  (1)  The 
different  views  must  be  numbered  in 
consecutive  .\rabic  nurnen5!s,  ';t=irting 
with  1,  indep^^nd^^nt  of  th*^  ^iMJi-'r^'ring  of 
the  shee's  and.  if  possioie  m  '.'le  order 
in  which  they  appear  on  the  drawing 
shet'tis!  Partial  views  intended  to  form 
one  complete  view,  on  one  or  several 
sheets,  must  be  identifipd  bv  the  same 
number  followed  by  a  capita!  letter. 
View  numbers  must  be  pret'eded  by  the 
abbreviation  "FIG  "  Where  only  a  single 
view  is  used  in  an  application  to 
illustrate  the  claimed  inven^on,  it  must 
not  be  numbered  and  the  ahb'eviation 
"FIG  "  must  not  appear 

(2)  Numbers  and lefers  identifying 
the  views  m.ust  be  simple  and  clear  and 
must  not  be  used  in  association  with 
brackets,  circles,  or  inverted  commas. 
The  view  numbers  must  be  larger  than 
the  numbers  used  for  reference 
characters. 

(v)  Security  markings.  Authorized 
security  markings  may  be  placed  on  the 
drawings  provided  they  are  outside  the 
sight,  preferably  centered  in  the  top 
margin. 

(w)  Corrections.  Any  corrections  on 
drawings  submitted  to  the  Office  must 
be  durable  and  permanent. 

(x)  Holes.  The  drawing  sheets  may  be 
provided  with  two  holes  in  the  top 
margin  The  holes  should  be  equally 
spaced  from  the  respective  side  edges, 
and  their  center  lines  should  be  spaced 
7  0  cm.  (2V«  inches)  apart.  (See  §  1.152 
for  design  drawings,  §  1.165  for  plant 
drawings,  and  §  1.174  for  reissue 
drawings.) 

§  1  .M    [Removed  and  Reserved] 
6  Section  1  88  is  removed  and 

reserved. 
7.  Section  1.123  is  revised  to  read  as 

follows: 


drawing 


§1123    Am«f>< 
No  citange  in  tbs  drawhig  may  be 

made  except  with  permission  of  the 

Office.  Permissible  changes  in  the 
construction  shown  in  any  drawing  may 
be  made  only  by  the  submission  of  a 
substitute  drawing  bv  applicant.  A 
sketch  in  permanent  ink  showing 
proposed  changes,  to  become  part  of  the 


record,  must  be  filed  for  approval  by  the 

examiner  and  should  he  a  separate 
pap.jr 

8.  Section  1.152  is  revised  to  read  a.s 
follows: 

11.152    Design  drawing 

The  design  must  be  represented  by  a 
drawing  that  complies  with  the 
requirements  of  §  1.84,  and  must 
contain  a  sufficient  number  of  \dews  to 
constitute  a  complete  disclosure  of  the 
appearance  of  the  article.  Appropriate 
surface  shading  must  be  used  to  show 
the  character  or  contour  of  the  surfnf  cs 
represented.  Solid  black  surface  shading 
is  not  permitted  except  when  used  to 
represent  color  contrast.  Broken  lines 
may  be  used  to  show  visible 
environmental  structure,  but  may  not  be 
used  to  show  hidden  planes  and 
surfaces  which  cannot  be  seen  through 
opaque  materials,  Alteruate  positions  of 
a  design  component,  illustrated  by  full 
and  broken  lines  in  the  same  view  are 
not  permitted  in  a  design  drawing 
Photographs  and  ink  drawings  must  nut 
be  combined  in  one  application. 
Photographs  submitted  in  lieu  of  ink 
drawings  in  design  patent  applications 
must  comply  with  §  1  84Cb)  and  must 
not  disclose  environm.ental  structure  but 
must  be  limited  to  the  desi^  for  the 
article  claimed.  Color  drawings  and 
color  photographs  are  not  permitted  in 
design  patent  applications. 

9.  Section  1.165  is  revised  to  read  as 
follows: 

§1.165     Plant  drawings. 

(a)  Plant  patent  drawings  should  be 
artistically  and  competently  exeojted 
and  must  comply  with  the  requirement.s 
of  §  1.84.  View  numbers  and  reference 
characters  need  not  be  employed  unless 
required  by  the  examiner.  The  drawing 
must  disclose  all  the  distinctive 
characteristics  of  the  plant  capable  of 
visual  representation. 

(b)  The  drawing  may  be  in  color  and 
when  color  is  a  distinguishing 
characteristic  of  the  new  varietv,  the 
drawing  must  be  in  color.  Two  copies  of 
color  drawings  or  color  photographs 
must  be  submitted. 

Dated:  July  14, 1993. 
Michael  K.  Kirk. 

Acting  Assistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Trademarks. 
[PR  Doc.  9.3-17148  Filed  7-19-93;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  662 

[Docket  No.  93076^-3169  ID  061493C] 

Northern  Anchovy  Fishery 

AGENCY:  Nationfll  Marine  Fish'^ries 
Service  (N'NiFS),  NOAA,  Commerce. 
ACTION:  Preliminary  determination  of 
harvest  quotas:  request  for  comments. 

SUMMARY:  N'MFS  annnunct^  the 
estimated  spawning  biomass  and 
preliminary  determination  of  harvest 
quotas  for  the  northern  anchovy  fisherv 
in  the  exclnsiva  economiic  zone  fEEZ) 
south  of  Feint  Reyes,  California,  for  tb*' 
1993-94  fishing  season  The  harvest 
quotas  have  been  determined  bv 
application  of  the  fonnulas  m  the 
Northern  Anchov7  Fisherv  Managem.ent 
Plan  (FMP)  and  its  implementing 
r*?gulations.  The  optimum  yield  is  set  at 
4.900  m.otric  tons  (mt),  which  includes 
a  4,Q00-m4t  nonreduction  quota,  plus  an 
unspecified  amount  for  use  as  live  bait. 
There  is  no  reduction  quota  for  the 
1993-94  fishing  season  Final 
determ.ination  of  the  har/est  quotas  will 
be  announced  shortly  after  the  comment 
period  closes. 

DATES:  Comments  must  be  received  on 
or  before  July  29,  1993. 
ADDRESSES:  Comments  should  Ite 
addressed  to  Dr.  Gary  C.  Matlock, 
Acting  Regional  Dirertor,  Southwest 
Region  National  Marine  Fishenes 
Service,  .SOI  VV.  Ocean  Boulevard,  suite 
4200,  Long  Beach,  CA  90802^213- 
Underlying  data  and  other  information 
relevant  to  this  notice  (Southwest 
Fisheries  Science  Center  Administrative 
Report  LJ-93— 4j,  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 
the  office  of  the  .NMFS  Southwest 
Regional  Director. 
FOR  FURTHER  INFORMATtON  CONTACT: 
James  J  Morgan,  Fisheries  Operations, 
Southwest  Region,  NMFS,  Long  Beach, 
California,  (310)  980-4036. 
SUPPLEMENTARY  INFORMATION:  in 
consultation  with  the  California 
Department  of  Fish  ana  Crame  and  the 
N'MFS  Southwest  Fisheries  Science 
Center,  the  Acting  Director  of  the 
Sou'hwest  Region,  NMFS,  ^Regional 
Director)  has  estimated  that  the  1993- 
1994  spawTiing  biomass  of  the  central 
subpopulation  of  northern  anchovy, 
Engrauhs  mnrdax.  is  282  000  mt,  136 
percent  of  the  1992-1903  biomass 
estimate  of  208.000  mt.  The  biomass 
estimate  is  derived  from  a  stock 
synthesis  model  using  spawning 
biomass  estimated  by  the  egg 
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production  method  for  calendar  years 
1980  to  1985,  an  egg  production  index, 
Hsh  spotter  data,  total  landings  and 
catch  data,  and  mean  Januar>'-to- 
February  sea  surface  temperatures. 

The  Regional  Director  has  made  the 
following  preliminary  determinations 
for  the  1993-1994  fishing  season  by 
applying  the  formulas  in  the  FMP  and 
in  §  662.20  of  the  implementing  rules. 

1.  The  total  U.S.  harvest  quote  for 
northern  anchovy  is  4,900  mt.  plus  an 
unspecified  amount  for  use  as  live  bait. 
The  total  U.S.  harvest  quota  is 
equivalent  to  70  percent  of  the  overall 
optimum  yield  (70  percent  of  7,000  mt) 
available  for  harvest  by  the  United 
States  and  Mexico. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  zero.  No 
reduction  quota  is  permitted  when  the 
spawning  biomass  is  300,000  mt  or  less. 

3.  The  U.S.  harvest  allocation  for 
nonreduction  fishing  (i.e.,  fishing  or 
anchovy  for  use  as  dead  bait  and  human 
consumption)  is  4,900  mt  (as  set  by  the 
Federal  anchovy  regulations  at 
§662.20). 

4.  There  is  no  U.S.  harvest  limit  for 
the  live  bait  fishery. 

5.  The  domestic  annual  processing 
capacity  (DAP)  is  4.202  mt.  The  FMP 
states  that  this  amount  is  the  maximum 
level  of  reduction  plus  non-reduction 
processing  during  the  previous  3  years. 

6.  The  amount  allocated  to  joint 
venture  processing  (J\T)  is  zero  becau.se 
there  is  no  history  of,  nor  are  there 
applications  for.  joint  ventures. 

7.  Domestic  annual  harvest  capacity 
(DAH)  is  4.202  mt.  DAH  is  the  sum  of 
DAP  and  JVP. 

8.  The  total  allowable  level  of  foreign 
fishing  (TALFF)  is  zero  mt.  The  TALFF 
in  the  EEZ  is  based  on  the  U.S.  portion 
of  the  OY  (4,900  mt)  minus  the  DAH 
(4,202  mt),  then  minus  the  amount  of 
the  expect bd  harvest  in  the  Mexican 
fishery  zone  that  is  in  excess  of  the 
amount  recognized  as  Mexico's  share 
under  the  FMP  formula.  The  expected 
1993-1994  harvest  in  the  Me.xioin 
fishery  zone  is  2,324  mt,  which  is  the 
largest  Mexican  harvest  in  the  past  3 
years.  The  amount  recognized  as 
Mexico's  share  under  the  FMP  formula 
is  30  percent  of  the  optimum  yield, 
which  is  2,100  mt  in  1993-1994. 
Therefore,  224  mt  must  be  subtracted 
from  the  difference  between  the  U.S.  OY 
and  the  estimated  DAH. 

TALFF=4.90O-4.202-  (2.324-2.100) 
TALFF=474  mt. 

The  F?vlP  makes  separate  allocations  to 
U.S.  reduction  and  non-redurtion 
fisheries  and  does  not  provide  for  a 
transfer  betwi?t<n  categories,  while  the 
formula  for  TALFF  was  devised  as  if 


those  transfers  take  piece  to  provide  for 
a  full  U.S.  harvest  and  optimum  yield. 
Since  U.S.  vessel  operators  are 
interested  in  having  a  small  reduction 
fisher)'  even  in  years  when  the  biomass 
has  been  below  300,000  mt,  there  is  an 
unftilfiUed  domestic  harvest. 
Establishing  a  TALFF  for  this  fisher}' 
according  to  the  formuln  in  the  F!vlP 
would  violate  section  201(d)  of  the 
Magnuson  Act.  which  was  intended  to 
allow  a  TALFF  only  for  that  portion  of 
the  optimum  yield  that  vessels  of  the 
U.S.  would  not  be  able  or  willing  to 
harvest. 

A  summary  of  the  information  in 
which  this  preliminary  determination  is 
based  has  been  provided  to  the  Pacific 
Fishery  Management  Council  (Council). 

Classificatioii 

This  action  is  authorized  by  50  CFR 
part  662  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  662 

Fisheries. 

Authority:  16  U.S.C  1801  et  seq 

Dated:  July  14, 1993. 

.  >,  ,  " ;  M  J    z^-  ment  Officer,  National 
Marine  Fisheries  Service. 
jFR  Doc.  93-17116  Filed  7-14-93;  4:58  pm| 
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.50  CFR  Part  671 
Docket  No  S2'    05    3174;  I.D.  070893A] 

Kin.g  Br-j  Tenner  C""ab  "^^'snprics  ■■:'  "  e 
Bfipg  Sea  an-d  .fileutian  t&ianas 

AGErtCV.  UaUunai  Marine  Fisheries 
Ser\'ice  (NMFS),  NOAA,  Commerce. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretar)')  issues  an  interim  final  rule 
that  supersedes  State  of  .Alaska  (State) 
regulations  that  e.stabhsh  Norton  Sound 
as  a  superexclusive  registration  area  in 
the  exclusive  economic  zone  (EEZ)  of 
the  Bering  Sea  and  Aleutian  Islands 
Area  (BSAI)  by  making  Stale  regulations 
designating  any  registration  area  of  the 
EEZ  of  the  BS.\I  as  a  superexclusive 
registration  area  inapplicable  to  vessels 
fishing  for  red  king  crab,  blue  king  crab, 
brown  king  crab,  Tarmer  crab,  and/or 
snow  crab.  This  action  is  necessary 
because  the  Secretary  has  determined 
that  designation  of  superexclusive 
registration  areas  is  inconsistent  with 
provisions  of  the  Fishery  Management 
Plan  for  the  Commercial  King  and 
Tanner  Crab  Fisheries  in  the  BSAI 
(FMP).  This  action  is  intended  to  further 
the  goals  and  objectives  of  the  FMP. 


DATES:  Effective  July  15, 1993. 
Comments  on  the  interim  final  ru!« 
must  be  received  by  NMFS  at  the 
address  below  on  or  before  August  19, 
1993- 

ADDRESSES:  Send  comments  to  Ronald  ). 
Berg.  Chief,  Fisheries  Management 
Division,  (Attn.  Lori  Gravel),  Alaska 
Region.  NTvlFS.  P.O.  Box  21668,  )uneau. 
AK  99802,  or  deliver  to  the  Federal 
Building  Annex,  suite  6,  9109 
Mendenhall  Mall  Road,  Juneau,  Alaska. 
Individual  copies  of  the  environmental 
assessment  (ELA)  and  the  Federalism 
Assessment  may  also  be  obtained  from 
this  address.  Comments  on  the  EA  are 
requested. 

FOR  FURTHER  NFORMATJON  COKTACT: 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
N'MFS.  907-'5PR-7228 
SUPPLE Mf  V  ■'■  i  -,  1  Kj  t .  >.aW  *. "  "".ih:  The 
commercial  king  and  1  anner  crab 
fisheries  in  the  EEZ  of  the  BSAI  are 
managed  under  the  FMP.  This  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  It  is 
a  framework  FMP  that,  with  Council 
and  Secretarial  oversight,  defers 
management  of  the  crab  resources  in  the 
BSAI  to  the  State.  It  was  approved  by 
the  Secretary  and  implemented  on  June 
2,  1989.  At  times,  regulations 
implementing  the  FMP  must  be 
amended  to  respond  to  problems 
identified  in  the  BSAI  crab  fisheries. 
*  Although  the  FMP  defers  much  of  the 
management  of  the  crab  resources  in  the 
BSAI  to  the  State,  section  9  of  the  FMP 
provides  a  procedure  for  the  interested 
public  to  appeal  to  the  Secretary  any 
State  fisheries  actions  alleged  to  be 
inconsistent  with  the  FMP,  Magnuson 
Act,  or  any  other  appficable  Federal 
laws.  First,  under  the  State 
Administrative  Procedure  Act,  an 
interested  person  may  petition  the 
Alaska  Board  of  Fisharies  (Board)  for  the 
adoption  or  repeal  of  a  regulation.  A 
member  of  the  public  who  appe&ls  a 
State  crab  regulation  must  first  petition 
tl'.e  Board  through  this  procedure  and 
must  receive  an  adverse  ruling  before 
the  Secretar}'  will  accept  an  appeal 
under  section  9  of  the  FMP.  If  Lhe 
Secretar}'  accepts  an  appeal  for  review, 
he  may  request  that  the  appeal  first  be 
reviewed  by  the  Cr&b  Interim  Action 
Committee  (CL\C). 

The  CIAC  was  established  by  tlie 
Council  under  section  2  of  the  FMP  to 
provide  oversight  and  Council  review  of 
State  regulatory  actions  that  are 
promulgated  by  the  Board.  The  CLAC 
has  no  authority  to  grant  or  reject  an 
appeal.  A  function  of  the  CIAC  is  to 
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comment  in  writing  on  appeals  to  assist 
tho  Secretar)'  with  his  review  of  new 
State  crab  regulations  to  determine  if 
they  are  consistent  with  the  FMP,  the 
Magnuson  Act,  and  other  Federal  laws. 

On  February  8,  1993.  the  Board 
established  Norton  Sound  in  the  BSAI 
as  a  superexclusive  registration  area  for 
purposes  of  managing  the  Norton  Sound 
red  king  crab  fishery.  The  Alaska  Crab 
Coalition  (ACC),  which  represents  creb 
fishermen  who  reside  mostly  in  the 
States  of  Washington  and  Oregon, 
appealed  the  Board's  action  under 
procedures  contained  in  section  9  of  the 
FMP.  ACC's  appeal  is  based  on  its 
contention  that  superexclusive  areas  are 
not  authorized  by  the  FMP,  the 
Magnuson  Act.  and  other  Federal  and 
State  laws. 

The  CIAC  met  June  18.  1993.  in 
Juneau,  Alaska.  The  purpose  of  the 
meeting  was  to  review  ACC's  appeal  of 
the  Board's  February  8,  1993.  action.  In 
reviewing  the  ACC  appeal,  the  CIAC 
considered  whether  superexclusive 
registration  areas  are  authorized  by  the 
FMP.  The  CIAC  heard  testimony  from 
NOAA  General  Counsel,  Alaska,  the 
Alaska  Attorney  Generals  Office,  the 
Alaska  Department  of  Fish  and  Game, 
and  the  Chairman  of  the  Board.  The 
three  members  of  the  CIAC  have  each 
submitted  written  comments  to  the 
Secretary. 

The  Board  intended  that  Norton 
Sound  be  managed  as  a  superexclusive 
area.  In  this  context,  if  a  vessel  is 
registered  to  fish  in  a  superexclusive 
area,  that  vessel  cannot  fish  in  any  other 
registration  area  for  the  remainder  of  a 
registration  year.  Registration  areas  are 
listed  as  a  Category  2  measure  among  3 
categories  of  management  measures  in 
the  FMP.  Category  2  measures  are 
frameworked,  which  means  that  they 
can  be  changed  by  the  State  following 
criteria  specified  in  the  FMP.  Category 
1  measures  are  fixed  in  the  FMP  and  can 
only  be  changed  by  an  FMP 
amendment.  Categoi;j'  3  measures  can  be 
changed  at  the  discretion  of  the  State, 
but  only  after  consultation  with  the 
Council.  "Other"  management  measures 
in  Category  3  are  those  not  described  in 
the  F\ff  and  that  may  only  be 
implemented  if  they  are  consistent  with 
the  FMP,  the  Magnuson  Act,  and  other 
applicable  Federal  laws. 

Chapter  8.2.8  of  the  FMP  discusses 
registration  areas,  as  follows: 

King  crab  registration  areas  within  the 
management  unit  are  designated  as  either 
exclusive  or  nonexclusive.  Vessels  can 
register  for  any  one  exclusive  area  and  are 
not  restricted  in  their  choice,  but  cannot  fish 
in  any  other  exclusive  area  during  the 
registration  year.  They  can,  however,  fish  any 
or  all  other  nonexclusive  areas. 


Chapter  8.2.8  also  provides  that  "the 
specification  of  registration  areals],  both 
exclusive  and  nonexclusive,  may  be 
important  to  the  attainment  of  the 
economic  and  social  objectives  of  the 
FMP,"  and  then  specifies  six  factors  that 
the  State  must  consider  when 
designating  an  area  as  "exclusive." 

This  FMP  text  at  chapter  8.2.8 
provides  for  only  two  types  of 
registration  areas — exclusive  and 
none.xclusive.  The  FMP  describes  the 
term  "exclusive"  in  a  manner  that 
plainly  does  not  include  the  more 
restriutive  term  "superexclusive;"  that 
is.  a  vessel  registered  for  an  exclusive 
area  may  be  used  to  take  crab  in  any  or 
all  nonexclusive  areas,  while  a  ves.sel 
that  is  registered  for  a  superexclusive 
area  may  not  be  used  to  take  crab  in  any 
other  registration  area. 

The  Secretary  has  reviewed  the 
information  provided  by  the  CIAC, 
including  reports  prepared  by 
individual  CIAC  members  as  well  as 
findings  by  the  Board  and  other 
background  information.  The  Secretary 
concludes  that:  (1)  The  designation  of 
registration  areas  is  a  management 
measure  comprehensively  described  in 
chapter  8.2.8  of  the  FMP;  and  (2)  the 
designation  of  superexclusive 
registration  areas  is  inconsistent  with 
the  FMP.  Accordingly,  the  Secretary  by 
regulation  supersedes  State  regulations 
designating  superexclusive  registration 
areas  in  the  BSAI  EEZ  by  making  such 
regulations  inapplicable  to  vessels 
fishing  for  red  king  crab,  blue  king  crab, 
brown  king  crab,  Tanner  crab,  and/or 
snow  crab. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  crab  fisheries  in  the 
EEZ  of  the  BSAI  m.anagement  unit,  and 
that  it  is  consistent  with  the  Magnuson 
Act  and  other  applicable  laws. 

The  Assistant  Administrator  also 
finds  that  reasons  summarized  above 
justif)'ing  promulgation  of  this  rule 
make  it  contrary  to  the  public  interest  to 
provide  notice  and  opportunity  for  prior 
comment  or  to  delay  for  30  days  its 
effective  date  under  5  U.S.C.  553  (b)  and 
(d)  of  the  Administrative  Procedure  Act. 
The  red  king  crab  fishery  in  Norton 
Sound  has  commenced.  This  rule  must 
be  made  effective  immediately  to 
remove  the  economic  burden  that  the 
State's  regulations  have  imposed  on 
persons  who  intend  to  fish  for  king  crab 
from  their  vessels  in  Norton  Sound  and 
in  other  registration  areas  in  the 
management  unit.  Rather  than  issue  a 
final  rale,  this  rule  is  being  issued  as 


interim  final  rule  to  allow  the  public  to 
comment.  Comments  on  the  interim 
final  rule  will  be  accepted  for  a  period 
of  30  days  after  the  effective  dale. 

This  interim  final  rule  is  exempt  from 
the  normal  review  procedures  of  E.O. 
12291.  This  rule  is  being  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  why 
it  is  not  possible  to  follow  the  regular 
procedures  of  that  Order. 

Because  neither  the  Administrative 
Procedure  Act  nor  any  other  statute 
requires  general  notice  of  proposed 
rulemaking  for  this  action,  the 
Regulatory  Flexibility  Act  does  not 
require  preparation  of  a  regulatory 
flexibility  analysis. 

NMFS  has  determined  that  this 
interim  final  rule  will  be  implemented 
in  a  manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  the  State  of  Alaska.  This 
determination  has  been  submitted  for 
review  by  the  responsible  Slate  agency 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

The  Alaska  Region.  NMFS,  prepared 
an  EA  for  this  action.  The  Assistant 
Administrator  found  that  no  significant 
impact  on  the  human  environment 
would  result  from  implementation  of 
this  rule.  A  copy  of  the  EA  may  be 
obtained  (see  ADDRESSES). 

NMFS  has  determined  that  the 
management  measures  implemented 
under  the  interim  final  rule  will  not 
adversely  affect  endangered  or 
threatened  species.  Therefore,  further 
consultation  pursuant  to  section  7  of  the 
Endangered  Species  Act  is  not  required 
for  the  implementation  of  this  rule. 

This  rule  does  not  contain  a 
collect ion-of-information  requirement 
for  purposes  of  the  Papenvork 
Reduction  Act. 

The  Federalism  Implementation 
Officer  of  the  Department  of  Commerce 
certified  that  this  action  is  consistent 
with  the  federalism  principles,  criteria, 
and  requirements  set  forth  in  the 
sections  2  through  5  of  E.O.  12612.  A 
copy  of  the  Federalism  Assessment 
prepared  for  this  action  may  be  obtained 
upon  request  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  f- 1 

Fisheries,  Repcrting  and 
recordkeeping  requirements. 

Dated;  July  14. 1993. 
Gary  Matlock, 

Acting  Aiifistant  Administrator  f^r  Fisheries, 
National  Marine  Fisheries  Sen'ice. 

For  the  reasons  set  out  m  ine 
preamble,  50  CFR  chapter  VI  is 
amended  by  adding  part  671  to  read  as 
follows: 


UMI 
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PART  671-KING  AND  TANNER  CRAB 
PISHERiES  OF  TME  BERING  SE.A  AND 

ALEUTIAN  iSLANDS 

Subpart  A — General  Proviioos 

Sec. 

671.1  P'.^rjKi'ie  and  scope. 

671.2  Definitions. 

S'jbpart  B — Msnageme'rf  %leesuret 
f"  ■  -  '    '^  -;>>;roxciuai\'"  'Vk,.'.*rau>jii  areas. 
Au'hnnn- 16  LVS.C  :  3r  •  -f  seg. 

Subpart  A — Genera*  Provtslons 

§67';,i     PurpoM  ana  fccope. 

This  part  contSiH^  Feae  r.i  regulations 
necessary  to  carry  out  the  Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Cr- ;  F:  neries  in  the 
Bering  Sea  and  Aleutian  Lsiand?  Arpg 
(FMP),  includir.R  regulations 


supf 


^d: 


applicable  to  the  commercial  king  and 
Tanner  crab  fisheries  in  the  Bering  Sea 
and  Aleutian  Islands  area  in  the  EEZ 
that  are  determined  to  be  inconsistent 
with  the  FMP. 

fS'^Vi     Cmhr.iX'ion*. 

In  addition  to  the  definitions  in  the 
Magnuson  *■  '  -■  i  in  §620.2  of  this 
chapter,  Ih^  !-•-   s  used  in  this  pwrt  have 
the  following  meanings: 

Bering  Sfo  "n-j  M^utian  Islands  Area 
means  ihos*'  v    ««  >  the  exclusive 
economic  zone  off  the  west  coast  of 
Alaska  lying  south  of  Point  Hope  (68''21' 
N.  latitude),  and  extending  south  of  the 
Aleutian  Islands  for  200  nautical  miles 
west  of  Scotch  Cap  Light  {164^44'36''  W. 
longitude). 

'^upprpxclusive  registration  area 
-       1'  R'  y  State  of  Alaska  designated 
registration  area  within  the  Bering  Sea 


and  Aleutian  islands  Area  where  if  a 
vessel  is  registered  to  fish  for  crab  that 
vessel  is  prohibited  from  fishing  for  crab 
in  any  other  registration  area  during  that 

regi.straticn  VRar. 

■■■,  .--t, -^ 

State  of  Alaska  regulations  that 
designate  any  registration  area  of  the 
Bering  Sea  and  Aleutian  Islands  area  as 
a  superexclusive  registration  area  do  not 
apply  to  vessels  fishing  for  red  king  crab 
Paralithodes  camtschatica,  blue  king 
crab  P.  platypus,  brown  (or  golden)  king 
crab  Litbodes  aequispina,  Tanner  crab 
Chionoecetes  bairdi,  and/or  snow  crab 
C.  opilio. 
IFR  Doc.  93-17149  Filed  7-15-93;  2:44  pm) 
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Th'S  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  o'  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  finaJ 
rules. 


:-EPAR^MENT  C?  'HE  "•"■CASURY 

}'^  -c  g'  T^-'^:  5uDf"'vision 

2  CFP  Par-  563  i 


RiN  ISSC-AAC^ 


5pec-ai  Me? 


Assets 


agency:  uiiice  oi  innft  Supervision. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

sjv»^ary:  The  Office  of  Thrift 
iiupor\ision  (OTS),  is  proposing  to 
replace  its  regulation  governing  Special 
Mention  assets  with  guidance  on  the 
classification  of  these  assets.  This  will 
bring  the  OTS's  policy-  on  Special 
Mention  assets  into  conformity  with  the 
guidance  of  the  other  Federal  banking 
regulatory  agencies.  | 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  August 
19. 1993. 

ADDRESSES:  Comments  should  be  sent 
to;  Director.  Information  Services 
Division,  Public  Affairs.  Office  of  Thrift 
Supervision.  1700  G  Street  NW., 
Washington  DC  20552.  Attention  Docket 
No.  93-88.  These  submissions  may  be 
hand  delivered  to  1700  G  Street  NW., 
from  9  a.m.  to  5  p.m.  on  business  days: 
thev  may  be  sent  by  facsimile 
tra.-ismis'sion  to  FAX  number  (202)  906- 
7753.  Submissions  must  be  received  by 
5  p.m.  on  the  day  they  are  due  in  order 
to  be  considered  by  the  OTS.  Late-filed, 
misaddressed,  or  misidentified 
submissions  will  not  be  considered  in 
this  rulemaking.  Comments  will  be 
a\ .    >.ble  for  public  inspection  at  1776 
GStrfc..;NW.,  Level  IC. 
FOR  FURTHER  INFORIWATION  CONTACT: 
K;;bert  Fishman.  Program  Manager  for 
Credit  Risk.  Policy.  (202)  906-5572; 
Catherine  A.  Shepard.  Senior  Attorney. 
Regulations  and  Legislation  Division, 
Chief  Counsel's  Office.  (202J  906-7275. 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington  DC  20552. 


suppllMEntary  information: 
I.  Background 

The  OTS's  asset  classification 
regulation.  12  CFR  563.160,  directs 
savings  associations  to  classify,  as 
appropriate,  troubled  assets  (or  portions 
thereof)  as  "substandard,"  "doubtful"  or 
"loss." 

On  January  6,  1988.  the  former 
Federal  Home  Loan  Bank  Board 
amended  the  asset  classification 
regulation  to  add  a  "Special  Mention" 
category,  though  Special  Mention  assets 
are  not  considered  adversely  classified.' 
The  Special  Mention  designation  is 
intended  to  identify  assets  not  yet 
warranting  an  adverse  classification  but 
that  nonetheless  possess  credit 
deficiencies  or  potential  weaknesses 
deserving  close  attention.  Special 
Mention  assets  are  those  assets  having  a 
potential  weakness  or  financial  risk  that, 
if  not  corrected,  could  weaken  the  asset 
and  increase  the  risk  of  financial  loss  in 
the  future. 

The  OTS's  troubled  asset 
classification  scheme,  unlike  those  of 
the  other  Federal  banking  regulatory 
agencies,  has  been  codified  in 
regulation.  The  other  Federal  banking 
agencies  have  issued  guidance  to  their 
financial  institutions  with  respect  to 
Special  Mention  assets  and  adversely 
classified  assets. 

The  Interagency  Policy  Statement  on 
Credit  Availability,  issued  by  the  four 
Federal  banking  and  thrift  regulatory 
agencies  on  March  10,  1993,  states  that 
the  agencies  will  issue  new  guidance  to 
clarify  the  supervisory  treatment  of 
Special  Mention  assets.  In  particular, 
the  Policy  Statement  on  Credit 
Availability  indicated  that  the  agencies 
will  clarify  that  Special  Mention  assets 
are  not  grouped  with  adversely 
classified  assets. 

The  OTS  is  taking  this  opportunity  to 
more  closely  align  its  treatm.ent  of 
Special  Mention  assets  under  its 
classification  of  assets  regulation  with 
the  policies  of  the  other  Federal  banking 
regulatory  agencies.  Accordingly,  the 
O'TS  is  today  proposing  to  remove  the 
specific  reference  to  Special  Mention 
assets  from  that  regulation,  12  CFR 
563.160(e).  The  agency  will  instead 
issue  guidance  on  this  topic  that  will  be 
made  available  to  all  savings 
associations. 


>  53  FR  352  (Jan.  6.  1988). 


The  OTS  guidance  will  adopt  the 
definition  of  Special  Mention  assets 
contained  in  the  June  10,  1993 
Interagency  Policy  Statement  on  the 
Supervisory  Definition  of  Special 
Mention  Assets.  That  Policy  Statement 
contains  a  definition  of  Special  Mention 
assets  that  will  be  common  to  all  of  the 
Federal  banking  agencies.  Under  that 
definition,  a  Special  Mention  asset: 

Has  potential  weaknesses  that  deserve 
management's  close  attention.  If  left 
uncorrected,  these  potential  weaknesses  may 
result  in  deterioration  of  the  repayment 
prospects  for  the  asset  or  in  the  institution's 
credit  position  at  some  future  date.  Special 
Mention  assets  are  not  adversely  classified 
and  do  not  expose  an  institution  to  sufficient 
risk  to  currently  warrant  adverse 
classification. 

The  OTS  will  also  continue  to  require 
that  savings  associations  self-monitor 
and  self-designate  their  Special  Mention 
assets. 

The  agency  is  also  considering 
removing  the  specific  descriptions  of 
assets  classified  as  "substandard," 
"doubtful"  and  "loss"  from  the 
regulatory  text  at  12  CFR  563.160(b)  and 
providing  such  descriptions  in 
guidance.  This  will  allow  the  OTS  to 
conform  its  policies  in  this  area  with 
those  of  the  other  Federal  banking 
agencies  more  quickly  as  these  issues 
evolve. 

II.  Comment  Solicitation 

Comments  are  sought  on  all  aspects  of 
the  proposed  regulation  including 
comments  suggesting  aUematives  to  the 
OTS's  removal  of  Special  Mention 
assets  from  12  CFR  563.160,  and 
comments  on  the  elimination  of  the 
three  types  of  adversely  classified  assets 
from  the  rule.  A  30-day  comment  period 
is  provided. 

Regulat{irv  h  i.  xibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
334.  5  U.S.C.  601),  it  is  certified  tliat  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substcntial 
number  of  small  savings  associations, 
small  service  corporations  or  other 
small  entities.  This  proposed  regulation 
simply  deletes  Special  Mention  assets 
from  the  classification  of  troubled  assets 
as  set  forth  in  12  CFR  563.160.  The  OTS 
proposes  to  substitute  Special  Mention 
guidance  for  the  regulation  to  bring  its 
asset  classification  policies  into 
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conformity  with  those  of  the  other 
Federal  banking  regulatory  agencies. 

Executive  Order  12291 

It  has  been  determined  liial  this 
document  is  not  a  "major  rule"  and 
therefore  does  not  require  a  regulatory 
im.pact  analysis.  This  regulation  simply 
deletes  special  mention  assets  from  tiie 
(!a'"-sifi cation  of  troubled  assets  as  set 
forth  in  12  CFR  563.160.  The  OTS 
proposes  to  substitute  Special  Mention 
g  lidance  for  the  regulation  to  bring  its 
asset  classification  policies  into 
conformity  with  those  of  the  other 
Federal  banking  regulator}'  agencies. 

[  isl  of  ^ubjettg  in  12  CFR  Part  .563 

Accounting,  Advertising,  Crime, 
Currency,  Flood  insurance,  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
part  563,  chapter  V,  title  12  of  the  Code 
n!  Federal  Regulations  as  set  forth 

SUBCHAPTER  D—WEGUL^TIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
Hfa4,  1467a,  1468,  1817,  1828,  3806;  42 
U.S.C  4106;  Pub.  L  102-242.  sec.  306. 105 
■^tat.  2236,  2355  (1991). 

§563.160    [Anwided] 

2  Section  563. IGO  is  a.Tiended  by 
r^>moving  and  reserving  paragraph  (e). 

Dated:  June  3, 1993. 

Bv  the  Office  of  Thrift  Supervision. 
ionaihan  L.  Fiethter, 
Acting  Director. 
FT?  Doc  93-1 71 74  Filed  7-19-93;  8:45  am) 

Si.,iKG  C00€  ff^-Ol-P 


DEPARTMENT  OF  TRANSPORTATiON 
Federal  Aviation  Administrgtlon 

14  CFR  Part  39 

[Docket  No.  93-CE-3.VAD; 

Airwoilhiness  Directives.  Beeci 
Aircraft  Corp.  200  and  300  Ser'es 
Airplanes 

AGENCY:  Federal  Av;ation 

.Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 


(.■\D;  that  would  apply  to  certain  Beech 
Aircraft  Corporation  (Beech)  200  and 
300  se;  les  airplanes  that  do  not  have  the 
fuselage  stringers.  Numbers  (Nos.)  5 
through  11,  modified  on  both  the  left 
and  right  hand  sides  in  accordance  with 
certain  service  information.  The 
proposed  action  would  require 
repetitively  inspecting  the  fuselage 
stringers  for  cracks,  and  repairing  any 
cracked  stringers.  Numerous  reports  of 
cracked  fuselage  stringers  in  the  area  of 
the  rear  pressure  bulkhead  on  the 
affected  airplanes  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  structural  damage  to  the 
fuselage  caused  by  cracked  stringers  in 
the  rear  pressure  bulkhead  area. 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-38- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  nay  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
Information  relating  to  Supplemental 
Type  Certificate  (STC)  SA63CH  may  be 
obtained  from  Priester  Aviation  Service, 
Pal-Waukee  Municipal  Airport, 
Wheeling,  Illinois  60090. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Campbell,  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport 
Road.  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  Telephone  (316)  946- 
412fl:  Far^imilp  nifil  qj(>-4407. 

Si^PltMcS' A«Y  !Nf.:MMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-38-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  N  s  k    i  ^ 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-38-AD,  room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  received  several  reports 
of  cracks  in  fuselage  stringers  Nos.  5 
through  11  at  the  rear  pressure  bulkhead 
on  certain  Beech  200  and  300  series 
airplanes.  This  condition,  if  not 
detected  and  corrected,  could  lead  to 
structural  damage  to  the  fuselage. 

Beech  has  issued  Service  Bulletin 
2472.  dated  June  1993,  which  specifies 
procedures  for  inspecting  and  repairing 
fuselage  stringers  Nos.  5  through  11. 
Chapter  51-10  or  53-10,  as  applicable, 
in  the  maintenance  manual  also 
specifies  instructions  for  installing  an 
external  doubler,  which  is  considered  a 
repair  for  these  fuselage  stringers.  In 
addition,  Priester  Aviation  Service  STC 
SA63CH  details  a  repair  for  these 
fuselage  stringers. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  structural 
damage  to  the  fuselage  caused  by 
cracked  stringers  in  the  rear  pressure 
bulkhead  area. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  200  and  300 
series  airplanes  that  do  not  have 
fuselage  stringers  Nos.  5  through  11 
modified  in  accordance  with  one  of  the 
service  documents  previously 
referenced,  the  proposed  AD  would 
require  repetitively  inspecting  these 
fuselage  stringers  for  cracks,  and 
repairing  any  cracks.  The  proposed 
inspection  would  be  accomplished  in 
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aiA-ordance  with  the  Accomplishment 
Instructions  section  of  Beech  SB  No. 
2472.  dated  June  1993. 

The  FAA  estimates  that  2.264 
airplanes  in  the  U.S.  registr>-  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximafely'$55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be 
$124,520.  These  figures  take  into 
account  that  none  of  the  affected 
airplane  operators  have  incorporated 
one  of  the  inspection-terminating 
modifications. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
'"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034.  February  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  has  been  placed 
in  the  Rules  Docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADORESSEG '. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Th"  P'^'M">«t"l  Amendment 

Anxra.r.gly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


§39.13    [Amended] 

2.  Section  29.13  is  amended  by 
adding  the  following  new  AD: 

Beech  Aircraft  Corporation:  DockHt  No.  93- 
CE-38-AD. 
Applicability:The  mode!  and  serial 
number  airplanes  presented  below, 
certificated  in  any  categnr>'.  that  do  not  have 
all  the  fuselage  stringers  Nos.  5  through  11 
modified  on  both  the  right  and  left  hand 
sides  in  accordance  with  either;  (1)  Beech 
Service  Bulletin  (SB)  2472.  dated  June  1993; 
(2)  Chapter  51-10  or  53-10,  as  applicable,  of 
the  maintenance  manual;  or  (3)  the 
instructions  to  Priester  Aviation  Service 
Supplemental  Type  Certificate  (STC) 
SA6JCH: 


Direct, .Es 


jp'H; 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
ar.rl  1  -.Zi:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 


Models 

Serial  Nos. 

200.  A200. 

BB-2     through     BB-1462, 

B200.  and 

BC-1     through    BC-75. 

A100-1. 

and  BD-1  t^lroLlgh  BO- 

30. 

200C.  A200C. 

BL-l  through  BL-138.  BJ- 

and  B200C. 

1  through  BJ-66,  BU-1 

through      BU-1 2.      and 

BV-1  through  BV-12. 

200CT,  A200CT. 

BN-1  through  BN-4,  BP-1 

B200CT. 

through    BP-71.    FC-1, 

FC-2.  FC-3,  FG-1.  FG- 

2.    and    GR-1    through 

GR-13 

200T  and  B200T 

BT-1  through  BT-38. 

300 

FA-1  through  FA-228. 

B300  

FL-1  through  FL-103. 

B300C 

FM-1    through   FfA-8  and 

FN-1. 

Compliance:  Required  upon  the 
accumulation  of  3.000  hours  time-in-service 
(TIS)  or  within  the  next  100  hours  TIS  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  already  accomplished, 
and  thereafter  as  indicated. 

To  prevent  structural  dam.ige  to  the 
fuselage  caused  by  cracked  stringers  in  the 
rear  pressure  bulkhead  area,  accomplish  the 
following: 

(a)  Inspect  fuselage  stringers  Numbers 
(Nos.)  5  through  11  on  bolh  the  left  and  right 
hand  sides  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Beech  SB  No.  2472,  dated  lune  1993. 

(1)  If  no  cracks  are  found,  reinspect  at 
intervals  that  correspond  with  the  following: 


Stringers  modified  in  ac- 
cordance with  one  of  the 
three  modifications  ref- 
erenced in  the  applicabil- 
ity section  of  this  AD 


No  Stnngers  Modified 
Nos.  8,  9,  and  10  ....... 

Nos.  5  through  1 1 


Inspection  interval 


600  hours  TIS. 
1,200  hours  TIS. 
AD  no  longer  ap- 
plies. 


(2)  If  cracks  are  found,  prior  to  further 
f.ight.  modify  the  cracked  fuselage  stringer  in 
accordance  with  the  instructions  in  one  of 
the  three  modifications  specified  in  the 
Applicability  section  of  this  AD,  and 
reinspect  at  intervals  presented  in  the  chart 
in  paragraph  (a)(1)  of  this  AD. 


(b)  The  modifications  specified  in  the 
Applicability  section  of  this  AD  may  be 
accomplished  at  any  time  as  terminating 
action  for  the  inspection  requirement  of  this 
.^D  provided  that  all  fuselage  stringers  Nos. 
5  through  11  are  modified. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AU  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office.  FAA.  1801  Airport  Road, 
room  100.  Wichita,  Kansas  67209.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager.  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  ft-om  the  Wichita  Aircraft 
Certification  Office. 

(e)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  This  information  may  also  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri. 
Information  relating  to  STC  SA63CH  may  be 
obtained  from  Priester  Aviation  Service,  Pal- 
waukee  Municipal  Airport,  Wheeling,  Illinois 
60090. 

Issued  in  Kansas  City,  Missouri,  on  July  14, 

!)a  li^.^t  A    "i  oung. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Sen-ice. 

[FR  Doc.  93-17126  Filed  7-19-93;  8;45  ami 
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14  CFR  Pa-t  39 

rOci-et  No   S3-CE  -')V;-'j; 

A.rrt'orthmess  D;rec!'ve3.  Bnt'Sn 
Ae-ospace   Regic-ai  A'',--a*t  L':'::*ea 
Jetstream  Moaei  32^1  Airpia-^s 

AGENCY:  Federal  .A.viation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NFRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  ainvorthiness  directive 
(AD)  that  would  apply  to  certain  British 
Aerospace  (BAe),  Regional  Aircraft 
Limited,  Jetstream  Model  3201 
airplanes.  The  proposed  action  would 
require  inspecting  and  modifying  the 
spigot  housing  plate  at  the  wing/ 
fuselage  forward  attachment  sliding 
joint.  A  fatigue  test  that  revealed  a  crack 
to  the  spigot  housing  plate  on  one  of  the 
affected  airplanes  prompted  the 
proposed  action.  The  actions  specified 
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by  the  proposed  AD  are  intended  to 
prevent  structural  failure  of  the  wing/ 
fuselage  area  caused  by  a  cracked  spigot 
housing  plate. 

DATES:  Comments  must  be  received  on 
or  before  September  17, 1993. 
ADDRESSES:  Submit  comments  in 
Tiplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-34- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missou/i  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft,  Limited  (JAL), 
Manager  Product  Support,  Prestwick 
Airport,  AvTshire,  KA9  2RW  Scotland; 
Telephone' (44-292)  79888;  Facsimile 
(44-292)  79703;  or  Jetstream  Aircraft, 
Inc.,  Librarian,  P.O.  Box  16029,  Dulles 
International  Airport.  Washington.  DC, 
20041-6029;  Telephone (703)  406-1161; 
Facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  RuIrs  DnrVfit  at  fhfi  sddrp';'^  above. 
FGR  '^URT"ER  INFORMATION  CONTACT;  Mr. 

Raymond  A.  Stoer,  Program  Otlicer, 
Brussels  Aircraft  Certification  Office, 
F.AA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  Telephone  (322) 
513.38.30  ext.  2710;  Facsimile  (322) 
230.68.99;  or  Mr.  John  P.  Dow,  Sr., 
Project  Officer,  Small  Airplane 
Directorate,  Airplane  Certification 
Service,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  Telephone 
(816)  426-6932;  Facsimile  (816)  426- 
2169. 

c  _Dp^£MC  •.,,'. ,.;sy  ■i.cr;.  ,>A"iON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  vvillbe  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatnry,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-34-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  ^TR^^ 

Any  person  may  otJtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-34-AD.  room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  BAe,  Regional  Aircraft 
Limited,  Jetstream  Model  3201 
airplanes.  The  CAA  reports  that  fatigue 
testing  on  one  of  the  affected  airplanes 
revealed  a  crack  in  the  spigot  housing 
plate  at  the  wing/fuselage  forward 
attachment  joint.  This  condition,  if  not 
detected  and  corrected,  could  result  in 
structural  failure  of  the  wing/fuselage 
area. 

JAL  has  issued  Service  Bulletin  (SB) 
57-JA  921144,  dated  March  4,  1993. 
which  specifies  procedures  for 
inspecting  and  modifying  the  spigot 
housing  plate.  The  CAA  classified  this 
sen'ice  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  BAe,  Regional  Aircraft 
Limited,  Jetstream  Model  3201  airplanes 
of  the  same  type  design,  the  proposed 
AD  would  require  inspecting  the  spigot 


housing  plate  for  cracks  at  the  wing/ 
fuselage  forward  attachment  sliding 
joint,  immediately  modifying  if  found 
cracked,  and  eventually  modifying  if  not 
found  cracked.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  JAL  SB  57-JA  921144,  dated  March 
4. 1993. 

The  FAA  estimates  that  120  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  40  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  owner/operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $264,000.  These  figures 
take  into  account  that  none  of  the 
affected  airplanes  have  the  proposed 
modification  incorporated. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory'  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES'. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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\,i'hH\Xy:  49  use.  App.  1354(a).  1421 
a.^d  14Z3;49U.S.C.  106(g);  and  14  CFR 
n  8<» 

§39  n     lArrie-ided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

Rritish  .\erospace,  Regional  Aircraft 
Limited:  Docket  No.  93-CE-34-AD. 

ApplicobiHty:  Jetstream  Model  3201 
airplanes,  serial  numbers  790  through  960. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  structural  failure  of  the  wing/ 
fuselage  area  caused  by  a  cracked  spigot 
housing  plate,  accomplish  the  following: 

(a)  Upon  the  accumulation  of  7.200  hours 
time-in-service  (TIS]  or  within  the  next  500 
hours  TIS  after  the  effective  date  of  this  AD. 
whiche\'er  occurs  later,  inspect  the  spigot 
housing  plate  at  the  wing/fuselage  forward 
attachment  sliding  joint  for  cracks  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  section  of 
Jetstream  Aircraft.  Limited,  (JAL)  Service 
Bulletin  (SB)  57-JA  921144.  dated  March  4. 
1993. 

(1]  If  cracks  are  found,  prior  to  further 
flight,  modify  the  spigot  and  spigot  housing 
plate  in  accordance  with  either  Part  2  or  Part 
3.  as  applicable,  of  the  Accomplishment 
Instructicns  section  of  JAL  SB  57-JA  921114, 
dated  March  4. 1993. 

(2)  If  no  cracks  are  found,  within  the  next 
3,000  hours  after  the  inspection,  modify  the 
spigot  and  spigot  housing  plate  in  accordance 
with  either  Part  2  or  Part  3.  as  applicable,  of 
the  Accomplishment  Instructions  section  of 
JAL  SB  57-)A  921144,  dated  March  4. 1993. 

(bj  Sp>ecial  flight  permits  may  be  issued  ;n 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brassels  Aircraft 
Certificat.on  Office.  Europe.  Africa,  Middle 
East  office,  FAA.  c/o  American  Embassy, 
1000  Brussels,  Belgium.  The  request  ihouid 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certif.cation  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  rPterT"d 
to  herein  upon  request  to  Jetstream  Aircraft. 
Limited.  Manager  Product  Support, 
Prestwick  Airport,  Ayrshire,  ICA9  2RW 
Scotland;  or  Jetstream  Aircraft.  Inc., 
Librarian.  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC, 
20041-6029.  This  document  may  also  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558. 
601  E.  1 2th  Street,  Kansas  City,  Missouri 
64106. 


UMI 


Issued  in  Kansas  City.  Missouri,  on  July  14 
1993. 

Dwight  A.  Young. 

Acting  Manager,  Small  Aiqjlane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  93-17188  Filed  7-19-93;  8:45  am) 
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14  CFR  Part  71 

[Airspace  DocVat  No.  93-ASW-271 

Proposed  EstaDlish.r.ert  cf  Ciass  D 
Airspace:  Alice,  TX;  Corpus  C>^n':t'  TX 

AGENCY:  Fed-jral  Aviation 

Adrainistrauon  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Naval 
Auxiliary  Landing  Field  (NALF)  Orange 
Grove,  Alice,  TX;  NALF  Waldron, 
Corpus  Christi,  TX;  and  Naval  Outlying 
Landing  Field  (NOLF)  C^baniss,  Corpus 
Christi,  TX.  The  United  States  Navy 
operates  a  control  tower  at  each  of  these 
locations  with  an  associated  airport 
traffic  area  (ATA).  Airspace 
Reclassification,  which  becomes 
effective  September  16, 1993,  will 
discontinue  the  use  of  the  term  "airport 
traffic  area"  and  eliminate  those  ATA's 
not  already  designated  to  become  Class 
D  airspace.  As  a  result,  the  requirement 
for  two-way  radio  communication  with 
the  control  towers  at  NALF  Orange 
Grove,  NALF  Waldron,  and  NOLF 
Cabaniss,  would  lapse.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  D  airspace  to  perpetuate 
the  existing  two-way  radio 
commimication  requirement  at  these 
locations. 

DATES:  Comments  must  be  received  on 
or  before  August  20.  19Q3. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-27,  Department  of 
Transportation,  FAA,  Fort  Worth,  TX  76 
193-0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  FAA.  4400 
Blue  Mound  Road,  Fort  Worth,  TX. 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch. 
Southwest  Region,  FAA.  4400  Blue 
Mound  Road,  Fnrt  Worth,  TX. 
FOR  FURTHER  INFORMATION  COffTACT: 
Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
FAA,  Fort  Worth,  TX  76  193-0530; 
telephone:  817-624-5535. 


s  jpplEMENtary  information- 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  en  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit, 
with  those  comments,  a  self-addressed, 
stamped,  postcard  containing  the 
following  statement:  "Comments  to 
Airspace  Docket  No.  93-ASW-27."  The 
postcard  will  be  date  and  time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
tlie  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  Ught  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Managem.ent  Branch,  Air  Traffic 
Division,  at  4400  Blue  Mound  Road, 
Fort  Worth,  TX,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch. 
Department  of  Transportation,  FAA, 
Fort  Worth,  TX  76  193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRJvi.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NTRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  appHcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  located  at 
NALF  Orange  Grove,  Alice.  TX;  NALF 
Waldron,  Corpus  Christi,  TX;  and  NOLF 
Cabaniss,  Corpus  Christi,  TX.  The 
United  States  Navy  operates  a  control 
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tover  at  each  of  these  locations  with  an 
associated  ATA.  Airspn(» 
R«classificaticn,  which  bocomes 
effective  September  16. 1993,  will 
discontinue  the  use  of  the  te'-rr.  "airport 
traffic  area"  and  eliminate  lhos«  ATA's. 
As  a  result,  the  requinament  for  two-way 
radio  communication  with  the  control 
towers  at  NALF  Orange  Grove.  N,\LF 
Wnldron.  and  NOLF  Cabauiss,  would 
lapse.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  D 
airspace  to  perpetuate  the  existing  two- 
way  radio  communication  requitemont 
at  these  locations.  The  coordinates  for 
this  airspace  docket  ore  b.ised  on  North 
Ame'-i(  Bn  Datum  83.  Class  D  airspace 
designations  are  published  in  paragraph 
.SOOO  of  FAA  Order  7400  9A  dated  June 
17,  1993.  and  effective  September  16, 
1993.  which  is  incorporated  bv 
r.!ffirence  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  would  be  published 
f^uh.sequentlv  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
ptjjulations  for  which  frequent  and 
routine  amendments  are  necessar>'  to 
kjep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
I  R  11034;  February  26,  1979);  and  (3) 
fines  not  warrant  preparation  of  a 
r(?gulator\'  evaluation  as  the  anticipated 
i.Tipact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certifie<l  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
i;TipdCt  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Kiigu'alory  Flexibility  Act. 

I  ist  of  Subjects  in  14  CFR  Part  71 

.\\i3tion  safety.  Incorpo.'-atinn  by 
r-.^eronce.  Navigation  (air). 

7  he  Proposed  Amendment 

in  consideration  of  liie  foregoing,  the 
t.uloral  Aviation  .Administration 
proposes  to  amend  14  CFR  part  71  as 

■  jHows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Fsrt  71  continues  to  read  as  follows: 

.^ulhorifv:  49  U.S.C.  ap.  1348(c),  1354(a), 
^■^lO■,  E.O.  'l08.=)4,  24  PR  956.5.  3  CFR,  195*- 
1963  Comp.,  p.  389;  49  U.S.C.  106Cgh  14  CFR 
11.69. 

§71.1     ^A.n«f>ii«d] 

2.  The  incorporation  by  referen.ce  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Ord,;r  7400. 3A. 


Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993  and  effective 
September  IS,  1993,  is  amended  as 
follows: 

Para  5000     CcnTnl 


ASW  TX  CZ  Alice,  TX  [Smi] 

Orange  Grove  NALF.  TX  (lat.  25''54'04"N.. 

long.  98"03'06'^.) 
Navy  Orange  Grove  TACAN  fJat. 

27^53'43"N.,  long.  9a°02'33"W.) 

That  airsjMcfl  extending  upward  from  thn 
surface  to  and  including  2.800  feet  MSL 
within  a  4.7-mJle  radius  of  NALF  Orange 
Crnve  and  whhin  10  mile  each  siiie  of  thp 
1 29°  radial  of  the  Orange  Grove  T,^CAN 
extending  from  the  4  7-n:ii8  radius  to  5.2 
miles  southeast  of  the  airport  and  within  1.0 
mile  aach  side  of  the  320°  radial  of  the 
Orange  tJrove  TACAN  extending  from  the 
4.7-mi!e  radius  to  5.1  miles  northwest  of  the 
airn<irt. 


A.SW  TX  CZ  Corpus  Christi,  TX  (New) 

Waldrnn  NALF,  TX  (lat.  27''38'01  "N..  long. 
97''18'-;7"W.) 

That  airspare  extending  upward  from  the 
surfar  e  to  and  including  2,000  feet  MSL 
within  a  3.5-nii!e  radius  of  VValdron  NALF, 
excluding  that  airspace  within  the  Corpus 
CJiiisti  Internationa!  Airport,  TX,  Class  C 
airspace  and  excluding  that  airspace  within 
the  Corpus  Cbr^sti  NA.S,  TX.  Class  D 
nirspar.o.  This  Class  D  airspace  Is  effective 
during  the  specific  dateaand  times 
ostahlished  in  advance  by  a  Notice  to 
Airmnn.  The  effective  date  snd  time  will 
thereafter  be  continuously  published  in  the 
Airyjort /Facility  Directory. 

*  *         •         •         • 

A.SW  TX  CZ  Corpcw  Chrwti.  TX  [New) 

Cabaniss  NOLF,  TX  (lat.  2r"42'0T'N..  long. 

97°26'04"W'.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  1.200  fett  MSL 
within  a  4.4-mile  radius  of  Cabaniss  NOLF, 
excluding  that  airspace  within  the  Corpus 
Christi  International  Airport.  TX,  Class  C 
airspace,  and  excluding  t.*iat  airspace  within 
the  N.^LF  Waldron  Class  D  airspace,  and 
excluding  that  airspace  west  of  a  line 
betv/een  lat.  27''38'15"N.,  long.  97^28  40"\V. 
and  lat.  27=-41'30"N.,  long  97'28'40"\V.  This 
class  D  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory 

•  «         *         *         « 

Issued  in  Forth  Worth.  TX  on  June  24, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division  Southwest 
Region. 

jFR  Doc.  93-17166  Filed  7-19-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[FflL-4681-4] 

Protection  of  Stratosphertc  Ozone; 
Recordkeeping  and  Reporting 
Requirementa 

AGENCY:  Environmental  Protection 

Agency. 

ACTK>N:  Request  for  Comments  on 

Rucordkeepingand  Reporting 

Requirements. 

SUMMARY:  Through  this  document,  EPA 
is  roque.sting  public  comment  on  the 
recordkeeping  and  periodic  reporting 
requirements  on  the  ozone-depleting 
substances  proposed  to  be  added  to  the 
list  of  class  I  substances  under  section 
602  of  the  Clean  Air  Act  as  amended. 
This  document  also  seeks  comment  on 
recordkeeping  and  reporting 
requirements  regarding  the  recycling, 
transshipment  and  destruction  of  class  I 
and  class  II  substances  proposed  on 
Mart:h  18,  1993,  Protection  of 
Stratospheric  Ozone. 
DATES:  Comments  must  be  submitted  on 
or  before  August  19,  1993. 
ADDRESSES:  Comments  on  this 
document  of  information  collection 
requirements  should  be  submitted  to  the 
attention  of  Sandy  Farmer  and  Chris 
Wolz  at  the  addresses  indicated  below. 
FOR  FURTHER  IKFORMATION  COKTACT: 
Peter  Voigt,  U.S.  EPA,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation,  6205J  401  M  Street  SW.. 
Washington,  DC.  20460,  (202)  2133- 
918.S. 
SUPPLEMENTARY  INFORMATION: 

Background: 

Notice  of  proposed  nilemaking  to 
accelerate  the  phaseout  of  a  number  of 
ozone-depleting  substances,  ami  to 
implement  amendments,  adjustments 
and  decisions  of  the  Montreal  protocol 
was  published  in  the  Federal  Register 
on  March  18.  1993  (58  FR  15014)  This 
notice  proposed  to  add  additional 
chemicals  to  the  class  I  li.st  of  ozone- 
depleting  substances.  The  substances 
proposed  for  addition  are  methyl 
bromide  and  hydrolromofluorocarbons. 
The  proposal  includes  recordkeeping 
and  periodic  reporting  rtquirements  for 
producers,  importers,  exporters  and 
transformers  of  such  newly  listed 
substances  that  mirror  the  requirements 
applicable  to  those  substances  already 
listed.  The  proposed  regulations  also 
contain  recordkeeping  and  reporting 
requirements  for  persons  who 
destroyed,  transshipped,  and  rec\  c!ed 
class  I  and  c  lass  II  substances. 
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In  addition,  there  are  recordkeeping  and 
reporting  requirements  for  persons  who 
sold,  imported  and  transferred  class  I 
and  class  II  substances  for  destruction, 
recycling  and  feedstock  uses. 

The  information  collection 
requirements  for  the  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3301  ef  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1432.12)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  at  the 
Address  indicated  below. 

The  public  reporting  burden  for  this 
request  of  information  is  estimated  to 
var>-  from  2  to  15  hours  per  response 
with  an  average  of  9  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
collection  of  information. 

The  information  collection  request 
sent  to  0MB  for  review  and  comment 
also  describes  the  nature  of  the 
information  collection,  its  expected  cost 
and  burden,  and  includes  the  data 
collection  instruments  u.sed  for  already- 
listed  class  I  ozone-depleting 
substances.  In  addition,  the 
requirements  for  destroyers,  transferrers, 
reryclers  and  transshippers  are  expected 
to  be  similar  to  the  already  existing 
information  collection  and 
recordkeeping  mandates  for  class  I 

Uilite  of  Air  and  RdtJiation 

Title:  EPA  ICR  1432.12;  0MB  control 
number  2060-0170. 

Abstract:  Recordkeeping  and 
reporting  requirements  for  producers, 
importers,  exporters  and  transformers 
on  the  production  and  consumption  of 
newly  controlled  ozone-depleting 
substance^  and  for  destroyers, 
transferrers,  and  recyclers  of  class  I  and 
class  II  ozone-depleting  substances. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
collection  of  information. 

Respondents:  Producers,  importers, 
exporters  and  transformers  of  methyl 
bromide  and  hydrobromofluorocarbons. 
Recyclers,  destroyers,  transshippers  and 
transferors  of  recyclable  class  I  and.  class 
II  ozone-depleting  substances. 

Estimated  Number  cf  Respondents: 
45. 

Estimated  Total  Annual  Burden  on 
Respondents:  1940  hours. 


Frequency  of  Collection:  Reports  on 
the  level  of  activities  on  the  part  of  the 
respondents,  i.e.  production,  imports, 
etc..  are  to  be  submitted  quarterly. 
Trading  of  production  and  consumption 
allowances  are  to  be  reported  on  an  ad 
hoc  basis. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223Y),  401  M  Street. 

SW..  Washmgton.  DC  20460 
and: 
Chris  Wolz.  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulator)'  Affairs.  725  17th  Street. 

N\V..  Washington.  DC  20530. 

Dated:  July  14,  1993 
Robert  D.  Brenner, 

Acting  Assistant  Administrator.  Office  of  Air 
and  Radiation 
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Comme-nt  Fef.oc  and  f'-biic  Heanrgs 
and  Availability  of  an  E'^v  'o-r^e'^'si 
Assessment  and  Related  DocL'-en's 
on  the  Proposed  Special  Rj'e  "^o  Aiiow 

Canfofnia  Gnatcalchei' 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period  and  public  hearings  and 

availability  of  environmental 

assessment  and  related  documents  on 

proposed  special  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  reopens  the  public  comment 
period  for  45  days,  gives  notices  that 
three  public  hearings  will  be  held,  and 
announces  the  availability  of  an 
Environmental  Assessment  on  its 
proposal  to  define  the  conditions  under 
which  take  of  the  threatened  coastal 
California  gnatcatcher  would  not  be  a 
violation  of  section  9  of  the  Endangered 
Species  Act  of  1973,  as  amended.  In 
addition,  the  Service  and  the  California 
Department  of  Fish  and  Game  seek 
comment  on  the  State  of  California's 
Natural  Community  Conservation 
Planning  (NCCP)  draft  Conservation 


Guidelines  and  draft  Process 
Guidelines.  The  hearings  will  allow  all 
interested  parties  to  submit  oral  or 
written  comments  on  the  proposal. 

DATES:  Three  public  hearings  will  be 
held,  each  from  1  to  4  p.m.  and  from  6 
to  8  p.m.  Hearings  will  be  held  on 
Monday,  August  9. 1993.  in  San  Diego, 
California;  on  Wednesday.  August  11. 
1993.  in  Irvine,  California;  and  on 
Thursday,  August  13.  1993,  in 
Riverside,  California.  Comments  on  the 
proposed  special  rule  and  documents 
referenced  above  must  be  received  from 
all  interested  parties  by  September  6, 
inq? 

AODRESSES;  The  hearing  on  Monday, 
August  9. 1993,  will  be  held  at  the  San 
Diego  Convention  Center.  Ill  West 
Harbor  Drive,  room  7,  San  Diego. 
California.  The  Wednesday.  .August  11, 
1993,  hearing  will  be  held  at  the  Irvine 
Marriott  Hotel,  18000  Von  Karman, 
Irvine,  California.  The  Thursday,  August 
12,  1993.  hearing  will  be  held  at  the 
Riverside  Municipal  Auditorium.  3485 
7th  Street.  Riverside,  California. 

Written  comments  and  materials  on 
tlie  proposed  special  rule,  the 
Environmental  Assessment,  and  other 
documents  referenced  above  may  be 
submitted  at  the  hearing  or  may  be  sent 
directly  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Carlsbad 
Field  Office,  2730  Loker  Avenue  West, 
Carlsbad.  California  92008.  Comments 
and  materials  received  will  be  available 
for  public  inspection  during  normal 
business  hours  by  appointment,  at  the 

FOR  Po3TmFH  INFORWATION  CONTACT: 

Field  Supervisor,  at  the  address  listed 

,V,  ,,.o  ^..Jrphono  Pin/4^  1-9440). 

SijOPL€Vi£»:TlRY  INFORMATION: 

Ba<  kijru  ind 

The  coastal  California  gnatcatcher 
(Polioptila  californica  californica)  was 
listed  as  a  threatened  species  under  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended  (16  U.S.C.  1531  e(  seq.)  on 
March  25,  1993  (58  FR  16742).  The 
implementing  regulations  for  threatened 
wildlife  (50  CFR  17.31)  generally 
incorporated  the  section  9  prohibitions 
of  endangered  wildlife,  except  when  a 
special  rule  applies.  In  the  case  of  the 
gnatcatclior,  the  Service  found  that  the 
prohibitions  of  endangered  species  were 
generally  necessary  and  advisable  for 
conservation  of  species.  However, 
pursuant  to  section  4(d)  of  the  Act,  and 
the  implementing  regulations,  the 
Service  proposed  a  special  rule  (58  FR 
16758)  that  defines  the  conditions  for 
land-use  activities  affiliated  with  the 
NCCP  program  under  which  take  of  the 
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gnatcatcher  wouid  not  be  a  vioiation  or 
section  9. 

Under  this  special  rule,  the  Service 
would  permit  take  of  the  gnatcatcher  by 
land-use  activities  covered  by  an 
approved  NCCP  plan,  provided  the 
Service  determines  that  the  approved 
plan  meets  the  issuance  criteria  of  an 
incidental  take  permit  pursuant  to  50 
CFR  17.32(b)(2).  Moreover,  while  NCCP 
plans  are  being  developed,  the  special 
rule  would  permit  a  limited  amount  of 
take  of  the  gnatcatcher  within  NCCP- 
enroUed  areas  that  results  from 
activities  conducted  in  accordance  with 
Conservation  Guidelines  developed  by 
the  Scientific  Review  Panel  established 
under  the  NCCP  process,  provided  that 
Service  determines  the  guidelines  meet 
the  standards  under  50  CFR  17.32(b)(2). 

Finalization  of  the  special  rule  is 
contingent  upon  adoption  of  the 
Conservation  Guidelines  for  the  Coastal 
Sage  Scrub  NCCP  Program  by  the 
California  Department  of  Fish  and  Game 
and  the  Service.  The  final  draft  of  these 
Conservation  Guidelines  and  the  NCCP 
Process  Guidelines  for  obtaining  interim 
take  authorization  are  now  available  for 
public  review.  Copies  can  be  obtained 
from  the  Carlsbad  Field  Office  (see 
ADDRESSES  section). 

Dunne  the  public  comment  period  on 
the  proposed  r-pecial  rule,  many 


requests  were 


ii  f, 


)ublic 


Hearings,  in  response"  lo  iiiese  requests. 
the  Service  has  scheduled  public 
hearings  at  the  following  locations: 

Monday,  August  9. 1993:  San  Diego 
Convention  Center,  111  West  Harbor  Drive, 
San  Diego,  California  (1  lo  4  p.m.  and  6  to 
8  p.m.).  Wednesday,  August  11, 1993:  Irvine 
Marriott  Hotel,  18000  Von  Karman,  Irvine, 
California  (l  to  4  p.m.  and  6  to  8  p.m.). 
Thursday,  August  12, 1993;  Riverside 
Municipal  Auditorium,  3485  7th  Street, 
Riverside,  California  (1  to  4  p.m.  and  6  to  8 
p.m.). 

Those  parties  wishing  to  make 
statements  for  the  record  should  bring  a 
copy  of  their  statements  to  present  to 
the  Sen'ice  and  California  Department 
of  Fish  and  Game  at  the  start  of  the 
hearing.  Oral  statements  may  be  limited 
in  length,  if  the  number  of  parties 
present  at  the  hearing  necessitates  such 
a  limitation.  There  are,  however,  no 
limits  to  the  length  of  written  comments 
or  materials  presented  at  the  hearing  or 
mailed  to  the  Service.  Written 
comments  will  be  given  the  same  weight 
as  oral  comments.  Written  comments 
may  be  submitted  at  the  hearing  or 
•'  ':'.'■■:]  •    *  he  address  given  in  the 
ADDRESSES  section  of  this  notice.  The 
comment  period  closes  on  September  6, 
1993. 

National  tav.roAmunlai  Policy  Act 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 


Act,  tne  be.'T.  ice  has  prt  pared  an 
Environmental  Assessmeiit  on  the 
limited  amount  of  incidental  take  of  the 
gnatcatcher  that  would  be  allowed 
under  the  proposed  special  rule  durmg 
the  time  that  NCCP  plans  are  being 
prepared.  This  document  will  be 
available  for  public  review  on  August  2, 
1993.  Copies  can  be  obtained  from  the 
Carlsbad  Field  Office  (see  ADDRESSES 
section).  Written  comments  should  be 
mailed  to  the  address  given  in  the 
ADDRESSES  section  of  this  notice.  The 
comment  period  closes  on  September  6. 
1993. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1361-1407;  16 
U.S.C.  1531-1544;  16  U.S.C.  4201-4245; 
Pub.  L.  99-625,  100  Stat.  3500;  unless 
otherwise  noted  ). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:July  14, 1993. 
William  E.  Mulin, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 
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This  sectjon  of  the  FEDERAL  REGISTER 
contains  docuTients  otfier  than  rjles  or 
proposed  Riles  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
commtttee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Oftice  of  the  Secretary 

Privacy  Act  of  19?4,  Syste"^  c' 
Records 

AGENCV;  Office  of  the  Secretary,  USDA. 
ACTION  Notice  of  new  Privacy  Act 

system  of  records. 

SUMMARY:  Notice  is  hereby  given  that 
•,;>j  Department  of  Agriculture  (USDA) 
proposes  to  establish  a  new  Privacy  Act 
svstem  of  records,  entitled  "USDA/ 
6IR.M-I.  Telephone  Call  Detail 
Records  " 

EFFECTIVE  DATE:  The  system  of  records 
will  be  effective,  without  further  notice, 
on  September  20,  1993.  unless  USDA 
issues  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public.  Comments  must  be  received  by 
the  contact  person  listed  below  on  or 
before  August  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Cozin.  .a=  -.   x  7630,  Washington. 
DC  20250-7630; (202)  720-9272. 
SUPPLEMENTARY  INFORMATION:  USDA  is 
proposing  to  establish  a  Privacy  Act 
system  of  records  dealing  with  the 
telephone  call  detail  records  to  comply 
with  guidelines  of  the  Office  of 
Management  and  Budget  (0MB).  In 
guidelines  on  the  Call  Detail  Program, 
published  at  52  FR  12990.  April  20, 
1987.  0MB  encouraged  Federal  agencies 
to  establish  systems  of  records  to  cover 
information  pertaining  to  the 
monitoring  of  telephone  usage  to 
determine  the  use  and/or  abuse  of 
Government  telephone  systems.  0MB 
urged  that  individual  record  systems  be 
established,  rather  than  a  global  system, 
because  of  the  variation  in  agency 
operations  and  records  collection.  Since 
it  IS  anticipated  that  personally- 
identifiable  records  will  be  generated  in 
the  course  of  monitoring  telephone  calls 
under  the  Call  Detail  Program.  USDA 
proposes  to  create  the  above-captioned 
records  system.  A  "Report  on  New 


System."  required  by  5  U.S.C.  552a(r), 
as  implemented  by  0MB  Circular  A- 
130.  was  sent  to  the  Chairman.  Senate 
Committee  on  Governmental  Affairs;  the 
Chairman.  House  Committee  on 
Government  Operations;  and  to  the 
Acting  Administrator.  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
on  July  1.1993.  ; 

Signed  at  Washington.  DC.  on  July  1. 1993. 
Mike  Espy, 
Secretary  of  Agriculture. 

USOA/OIRM-t 

SYSTEM  NAME: 

USDA/OIRM-1.  Telephone  Call  Detail 
Records. 

SYSTEM  LOCATtONS: 

U.S.  Department  of  Agriculture 
(USDA)  and  component  agency  offices 
nationwide. 

CATEGORIES  OF  INOIVIOUALS  COVEREO  Sv  the 
SYSTEM: 

Agriculture  employees  and  contractor 
personnel  who  make  telephone  calls, 
and  individuals  wlio  receive  telephone 
calls  placed  from  or  charged  to  agency 
telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  the  use  of  agency 
telephones;  records  indicating 
assignment  of  telephone  numbers  to 
employees;  records  relating  to  location 
of  telephones;  records  relating  to 
unauthorized  use  of  telephones  and 
personnel  or  administrative  actions 
related  to  telephone  abuse,  excluding 
OIG  investigative  and  audit  reports. 
Telephone  calls  made  to  the 
Department's  Office  of  Inspector 
General  Hotline  are  excluded  from  the 
records  maintained  in  this  system 
pursuant  to  the  provision  of  5  U.S.C, 
appendix  3.  section  7(b)  (Inspector 
General  Act  of  1978). 

AUTHORmr  FOR  MAINTENANCE  OF  THE  StSTEM: 

5  use.  301;  Pub.  L.97-258;  31  U.S.C. 
1348(b);  and  44  U.S.C.  3101. 

ROt/nNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Regards  and  data  may  be  disclosed  as 
is  necessary  (1)  to  members  of  Congress 
to  respond  to  written  inquiries  made  by 
individual  constituents  that  are  record 
subjects;  (2)  to  representatives  of  the 
General  Services  Administration  or  the 


National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906;  (3)  in  response  to  a  request  for 
discovery  or  for  the  appearance  of  a 
witness,  to  the  extent  that  what  is 
disclosed  is  relevant  to  the  subject 
matter  involved  in  a  pending  judicial  or 
administrative  proceeding;  (4)  in  a 
proceeding  before  a  court  or 
adjudicative  body  to  the  extent  that  they 
are  relevant  and  necessary  to  the 
proceeding;  (5)  in  the  event  that 
material  in  this  system  indicates  a 
violation  of  law.  whether  civil  or 
criminal  in  nature,  and  whether  arising 
by  general  statute  or  by  regulation,  rule 
or  order  issued  pursuant  thereto,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal. 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implempnting  the 
statute,  or  rule,  regulation  or  order, 
issued  pursuant  thereto;  (6)  to 
employees  of  the  agency  to  determine 
their  individual  responsibility  for 
telephone  calls  and  to  resolve  any 
disputes  and  facilitate  the  verification  of 
discrepancies  relating  to  billing, 
payment,  or  reconciliation  of  telephone 
operational  or  accountability  records; 
and  (7)  to  a  company  providing 
telecommunications  consulting  or  other 
services  to  the  Government, 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGEMCIE3:  DISCLOSURES  PUI>SUA^rr  tq  5  uS.C. 
552A(B)(12): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting  agencies: 
as  defined  in  the  Fair  Credit  Reporting 
Act  15  U.S.C.  1681a(f)  and  the  Federal 
Claims  Collection  Act  of  1966  31  U.S.C. 
3701(a)(3). 

POl/CIES  ANC  P^iCriCES  OF  Sro^iNG. 
RE~"1E  ,ISG.  ACCt-SS'NG.  Rc.TA:N;NG    AND 
DISPOSiSG  Or  RECORDS  IN  A  SYSTEM: 

Individuals  with  access  to  call  detail 
records  are  responsible  for  controlling 
records  in  their  possession  in  a  way  that 
ensures  privacy.  Storage  of  such 
material  is  also  the  responsibility  of  the 
individual  and  must  be  done  in  a  way 
to  prevent  unauthorized  disclosure. 
Telephone  call  detail  records  shall  be 
maintained  by  Department  personnel  for 
periods  approved  by  the  National 
Archives. 


UMI 


Federal  Register   '  Vnl    58. 


n' 


Tups 


-^o 


-pq 


"<»-'?  9 


STORAGE: 

Call  detail  summaries  aie  stored  on 
paper  in  file  folders,  on  magnetic  tape, 
or  on  other  electronic  media. 

fiETR[EVABIL!TY: 

Records  may  be  retrieved  by 
employee  name  or  identification 
number,  by  name  of  recipient  of 
telephone  call,  by  telephone  number,  by 
account  code  card  number,  by  type  or 
class  of  service,  or  by  location. 

SirEGUARCS: 

Paper  records  and  backup  diskettes 
are  located  in  locked  metal  filing 
cabinets  in  secure  rooms;  data  on 
personal  computers  is  password 
protected.  Other  machine  readable 
records  are  stored  on  magnetic  tape  in 
safes  accessible  only  to  security 
personnel. 

Rc"'E^';C^  AST)  DISPOSAL: 

Records  are  disposed  of  as  approved 
by  the  National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER  AND  ADDRESSES: 

For  employees  of: 

Agricultural  Cooperative  Service 
(ACS):  Administrative  Officer,  USDA, 
ACS,  Room  4011,  South  Building, 
Washington,  DC  20250; 

Agricultural  Marketing  Service 
(AMS):  Telecommunications  Specialist, 
USDA,  AMS,  ESS,  Communications 
Section,  P.O.  Box  96456,  Room  3528, 
South  Building,  Washington.  DC  20090- 
P456; 

Agricultural  Research  Service  (ARS): 
Administrative  Management  Office, 
USDA,  ARS,  6303  Ivy  Lane.  Room  519, 
Greenbelt,  MD  20770-1433; 

Agricultural  Stabilization  and 
Conservation  Service  (ASCS):  Property 
Management  Office,  USDA,  ASCS,  P.O. 
Box  2415,  Washington,  DC  20013; 

Animal  and  Plant  Health  Inspection 
Service  (APHIS):  Director. 
Administrative  Services  Division,  Room 
1761.  South  Building,  14th  & 
Independence  Avenue  SW.. 
Washington.  DC  20250; 

Cooperative  State  Research  Service 
(CSRS):  Chief,  Management  Services 
Branch.  PMSD,  Extension  Service,  Third 
Floor  Mezzanine,  Cotton  Annex 
Building.  Washington,  DC  20250-0900; 

Eronomic  Analysis  Staff  (EAS); 
Director,  Administrative  Services 
Division,  Economics  Management  Staff. 
Room  4322,  South  Building.  14th  and 
Independence  Avenue  SW.. 
Washington,  DC  20250-3500; 

Economics  Management  Staff  (EMS): 
Director,  Administrative  Services 
Division.  Economics  Management  Staff, 
Room  4322,  South  Building,  14th  and 


Independence  Avenue  SW., 
Washington,  DC  20250-3500; 

Economic  Research  Service  (ERS): 
Director,  Administrative  Services 
Division,  Economics  Management  Staff, 
Room  4322,  South  Building.  14th  and 
Independence  Avenue  SW.. 
Washington.  DC  20250-3500; 

Extension  Service  (ES):  Chief. 
Management  Services  Branch.  PMSD, 
Extension  Service,  3rd  Floor  Mezzanine, 
Cotton  Annex  Building,  14th  & 
Independence  Ave.  SW.,  Washington. 
DC  20250-0900; 

Farmers  Home  Administration 
(FmHA):  Chief,  General  Services 
Branch,  General  Services  Staff,  USDA, 
FmHA,  Room  6864,  South  Building, 
Washington,  DC  20250; 

Federal  Crop  Insurance  Corporation 
(FCIC):  Management  Analvst,  USDA, 
FCIC,  Room  4613.  South  Building, 
Washington,  DC  20250; 

Federal  Grain  Inspection  Ser\ice 
(FGIS):  Director,  Compliance  Division, 
USDA,  FGIS.  P.O.  Box  96454. 
Washington,  DC  20090-6454; 

Food  and  Nutrition  Service  (FNS): 
Property  Utilization  Specialist,  USDA, 
FNS,  3101  Park  Center  Drive,  room  910, 
Park  Office  Center  Building,  Alexandria, 
VA  22302; 

Food  Safety  and  Inspection  Service 
(FSIS):  Head,  Property  and  Service 
Operations  Sections,  PPB, 
Administrative  Services  Division, 
USDA,  FSIS,  room  2136,  South 
Building,  Washington,  DC  20250; 

Foreign  Agricultural  Service  (FAS): 
Telecommunications  Manager,  USDA, 
FAS,  room  0664,  South  Building, 
Washington,  DC  20250; 

Forest  Service  (FS):  Branch  Chief, 
Computer  Sciences  and 
Telecommunications  Staff,  USDA,  FS, 
room  808.  Rosslyn  Plaza  East.  1621 
North  Kent  Street.  P.O.  Box  96090. 
Washington,  DC  20090-6090  and  Field 
Units  nation  wide  as  listed  at  36  CFR 
part  200,  subpart  A; 

Human  Nutrition  Information  Service 
(HNIS):  Chief,  Survey  Statistics  Branch, 
USDA,  HNIS,  room  304,  Federal 
Building,  Hyattsville,  MD  20782; 

National  Agricultural  Library  (NAL): 
Administrative  Manager,  USDA,  NAL, 
room  201, 10301  Baltimore  Blvd.. 
Beltsville,  MD  20705-2351; 

National  Agricultural  Statistics 
Service  (NASS):  Director,  Program 
Support  Staff,  USDA,  NASS,  room  4116. 
South  Building,  12th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250; 

Office  of  Administrative  Law  Judges 
(OALJ):  Hearing  Clerk,  USDA,  OALJ. 
room  1081,  South  Building, 
Washington,  DC  20250; 

Office  of  Advocacy  and  Enterprise 
(OAE):  Administrative  Officer,  USDA, 


OAE,  room  1326,  South  Building, 
Washington.  DC  20250; 

Office  of  Budget  and  Program 
Analysis  (OBPA):  Administrative 
Officer.  USDA.  OBPA,  AG  Box  4212; 
Washington,  DC  20250; 

Office  of  Energy  (OE):  Director, 
Administrative  Services  Division, 
Economics  Management  Staff,  room 
4322,  South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250-3500; 

Office  of  Finance  and  Management 
(OFM):  Administrative  Officer.  USDA, 
OFM— Headquarters,  room  4082,  South 
Building,  Washington,  DC  20250-9000; 
and.  Chief,  Telecommunications 
Branch,  Information  Resources 
Management  Division,  National  Finance 
Center  OFM-USDA,  P.O.  Box  60.000, 
New  Orleans,  LA  70160; 

Office  of  the  General  Counsel  (OGC): 
Director,  Administration  and  Resource 
Management,  room  2041,  South 
Building,  Washington,  DC  20250; 

Office  of  Information  Resources 
Management  (OIRM):  Chief. 
Management  Services  Staff.  USDA. 
OIRM.  room  1082.  South  Building,  14th 
&  Independence  Ave..  SW..  Washington. 
DC  20250; 

Office  of  International  Cooperation 
and  Development  (OICD):  Deputy 
Assistant  Administrator  for 
Administration.  USDA.  OICD.  room 
3101,  South  Building,  Washington,  DC 
20250; 

Office  of  Operation  (OO): 
Management  Analyst,  USDA,  OO.  room 
1554,  South  Building,  Washington,  DC 
20250; 

Office  of  Personnel  (OP):  Resource 
Coordinator,  USDA,  OP.  AG  Box  9602, 
Washington,  IX:  0250; 

Office  of  Public  Affairs  (OPA):  FOL\/ 
Privacy  Act  Officer.  USDA.  OPA,  AG 
Box  1310,  Washington,  DC  20250; 

Office  of  the  Secretary  (SEC):  Chief. 
Executive  Service  Staff.  USDA.  AG  Box 
0150,  Washington,  DC  20250; 

Packers  and  Stockyards 
Administration  (PSA):  Director  of 
Management  Services  Staff,  USDA,  PSA, 
room  3038,  South  Building, 
Washington,  DC  20250; 

Rural  Electrification  Administration 
(REA):  Management  Analyst.  USDA, 
REA,  room  0167,  South  Building, 
Washington,  DC  20250; 

Soil  Conservation  Service  (SCS): 
Deputy  Director  of  Budget  Branch, 
USDA,  SCS,  room  6229,  South  Building. 
Washineton,  DC  20250; 

World  Agricuhural  Outlook  Board 
(WAOB):  Director,  Administrative 
Services  Division,  Economics 
Management  Staff,  room  4322,  South 
Building,  14th  &  Independence  Avenue. 
SW..  Washington,  DC  20250;-3500. 
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A;.  .;.-:. .  ..:-a.  may  request 
information  as  to  whether  the  svstem 
contains  records  pertaining  to  him  or 
her  from  the  System  Manager,  under  the 
appropriate  address  shown  above  in 
System  Manager  and  Address.  Requester 
should  provide  his  or  her  name 
pursuant  to  the  inquiry  provisions  of  the 
Department's  rules  which  appear  in  7 
CFR  part  1.  subpart  G. 

OECCSCS  ACCESS  BflOCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  same  address  as  stated 
in  the  notification  section  above.  The 
envelope  and  letter  should  be  marked 
•PRIVACY  ACT  REQUEST." 

COS^ES-l'<G  RECORDS  PROCEDURES: 

Same  as  Notification  Procedures.  The 
Department  rules  for  access,  for 
contesting  contents,  and  appealing 
initial  determination  by  the  individual 
concerned  appear  in  7  CFR  part  1, 
subpart  G. 

RECORD  SOURCE  CATEGORIES: 

Records  ;n  this  system  come  primarily 
from  telephone  assignment  records;  call 
detail  listings;  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibility  for  placement  of  specific 
long  distance  calls 

SVS'^M  EXEMPTED  PROM  CEH'ilN  PROVISIONS 

Of  THE  AC 

None. 
TR  Doc.  93-17113  Filed  7-19-93;  8:45  am] 

BILUNG  CODE  3410-01-«i 


Forest  Service  ■  j 

Wagner/Atlanta  Vegetation  Treatment 
Proposal;  Including  Timber  Harvest, 
Prescribed  Fire  and  Temporary  Road 
Construction,  Helena  National  Forest 
Meagher  County,  MT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
Environmental  Impact  Statement. 

SUMMARY:  The  USDA,  Forest  Service  is 
gathering  information  and  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  a  vegetation  treatment  proposal.  This 
proposal  will  utilize,  prescribed  fire  on 
grassland/shrubland  vegetation  types 
and  a  combination  of  prescribed  fire, 
timber  har\'est  and  reforestation  within 
the  forested  vegetation,  construction  of 
needed  temporary  haul  roads,  and 
physical  closure  of  all  temporary  roads, 
when  no  longer  needed  by  this 
proposal.  One  and  one-half  miles  of 
existing  roads  in  the  Rubison  Creek, 
Wagner  Creek,  Beaver  Creek,  Lambing 
Camp  Gulch,  Priest  Gulch.  Ohio  Gulch. 


Mule  Creek  and  Atlanta  Creek  drainage 
areas  will  also  be  closed  under  this 
proposal.  These  drainage  areas  are 
located  approximately  20  air  miles 
northeast  of  Townsend,  Montana. 

The  Forest  Service  proposes  to  treat 
approximately  7000  acres  of  grass  land/ 
shrubland  and  forested  vegetation 
through  prescribed  burning  and  timber 
harvest  that  is  based  on  a  25  year  entry 
cycle.  Grassland/shrubland  and  some 
forested  vegetation  would  be  treated 
through  prescribed  burning.  Timber 
would  be  harvested  using  such  harvest 
methods  as  shelterwood  with  reserves, 
seedtree  with  reserves,  clearcutting  with 
reserves  (Treatments  with  reserves 
indicate  that  some  trees  will  be  left  on 
site  following  the  first  entry  with  no 
intention  of  removal  in  subsequent 
entries.)  and  commercial  thining.  About 
4.3  miles  of  reconstructed  road  and  18.9 
miles  of  temporary  road  construction  is 
needed  to  access  treatment  areas. 
Following  treatment,  these  roads  would 
be  physically  closed  using  such 
methods  as  recontouring  and 
obliteration.  Also,  1.5  miles  of  existing 
system  roads  within  the  project  area 
would  be  closed.  The  overall  long  term 
transportation  needs  within  the  project 
area  would  be  evaluated. 

The  proposal  is  designed  to  help 
achieve  the  goals  and  objectives  of  the 
1986  Helena  National  Forest  Flan  and  is 
supported  by  the  findings  of  the  Big 
Belts  Integrated  Resource  Analysis 
Incorporating  Ecosystems  Management 
Principles  for  sustaining  ecological 
systems.  More  specifically,  the  proposal 
has  the  following  purpose: 

1.  Treatment  or  nonforested  grassland 
vegetation  through  prescribed  fire  will 
promote  nutrient  recycling  within  the 
system,  and  reduce  the  amount  of 
sagebrush  and  timber  vegetation  that 
has  colonized  these  sites  since  historic 
times  through  suppression  of  wildfire 
and  past  grazing  practices.  This  will 
help  to  achieve  the  desired  condition  for 
these  areas  as  identified  in  the  Helena 
Forest  Plan  and  further  refined  in  the 
Big  Belts  Integrated  Resource  Analysis 
Incorporating  Ecosystems  Management 
Principles. 

2.  Initiate  activities  to  shift  the  age 
class  distribution  of  forested  vegetation 
towards  the  desired  condition  for  the 
purposes  of  maintaining  healthy  and 
sustainable  forested  ecosystems  and 
long-term  sustainability  of  soils 
productivity,  riparian  fuction, 
vegetation  and  wildlife  as  described  in 
the  Helena  Forest  Plan  and  further 
refined  in  the  Big  Belts  Integrated 
Resource  Analysis  incorporating 
ecosystem  management  principles.  The 
existing  situation  for  the  27,200  acre 
Wagner/ Atlanta  project  area  shows  that 


about  70%  of  the  timber  stands  are  100 
to  125  years  old  and  that  treatment  is 
necessary  to  aid  in  moving  the  project 
area  towards  the  historic,  more  balanced 
distribution  of  age  classes.  Not  only  are 
there  a  large  amount  of  muUi-storied 
timber  stands  wdth  similar  age  classes 
occupying  warm,  dry  aspects,  but  many 
of  them  have  much  denser  forested 
vegetation  then  occurred  historically. 
The  cool,  moist  aspects  also  are 
occupied  by  single  storied  forested 
vegetation  that  is  denser  with  similar 
ages  as  compared  to  what  was  there 
historically.  Treatment  will  improve 
long-term  forest  health  by  reducing 
inter-tree  stress  from  over  crowding; 
reducing  the  forests  susceptibility  to 
insect  and  disease,  and  minimizing  the 
potential  of  a  large  scale,  stand 
replacing  fire  event  from  occurring. 

3.  The  analysis  of  the  current 
situation  indicated  that  one  and  one- 
half  miles  of  the  present  transportation 
system  may  r.eed  to  be  closed  in  order 
to  be  compatible  with  the  long-term  big 
game  security  management  goals  of  this 
area. 

Experience  has  shown  that  as  we 
implement  the  Helena  Forest  Plan,  as 
would  occur  in  this  proposed  action,  we 
collect  better  on-site  field  information 
which  at  times  results  in  Forest  Plan 
amendments.  To  date,  no  amendment 
has  been  identified  or  is  being  proposed 
relative  to  this  proposal.  Further 
analysis  of  the  proposed  action  and 
alternatives  to  that  proposal  may  result 
in  a  decision(s)  that  include 
amiendments  to  the  Forest  Plan. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  .•\ugust  19,  1993. 
ADDRESSES:  The  responsible  official  is 
Tom  Clifford,  Forests  Super\'isor, 
Helena  National  Forest.  Supervisor's 
Office.  2880  Skyway  Drive,  Helena,  MT 
59601.  Phone;  (4r)fij  449-'2ni 
FOR  FURTHER  INFORMATION  CONTACT: 
Ckjorge  Weldon,  Townsend  District 
Ranger:  or  Stephen  Wyatt.  EIS  Co-EIS 
Team  Leader.  Helena  National  Forest, 
Townsend  Ranger  District,  P.O.  Box  29, 
Townsend.  MT  59644.  Phone:  (406) 
266-3425. 

SUPPLEMENTARY  INFORMATION:  The 
tim.ber  saleis),  prescribed  burning, 
temporary  road  construction  and 
closures  of  existing  roads  would  occur 
on  National  Forest  lands  m  portions  of 
the  Rubison  Creek,  Wagner  Creek, 
Beaver  Creek,  Camipbell  Creek.  Lnmbing 
Ca.mp  Gulch,  Beaver  Dam  Gulch, 
Skiddoo  Gulch,  Long  Gulch,  Priest 
Gulch.  Hour  Gulch.  Benton  Gulch,  Ohio 
Gulch,  Kentucky  Gulch,  Thomas  Creek, 
Bridge  Gulch.  Mule  Creek,  Pickfoot 
Creek  and  Atlanta  Creek  drainages  of 
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the  Townsend  Ranger  District.  Included 
in  the  area  being  analyzed  is  all  or 
portions  of  T.12N.,  R.2E.,  Section  26 
and  36;  T.llN.,  R.2E.,  Sections  1.  13-15. 
23-23  and  26;  T.llN..  R.3E.,  Sections 
19,  20,  28-35  and  36;  T.ION.,  R.3E.. 
Sections  3-9  and  10;  T.ION.,  R.4E.. 
Sections  31  and  32;  T.9N..  R.4E., 
Sections  4-8  and  9,  Montana  Principle 
Meridian. 

Portions  of  the  treatment  units, 
temporary  road  construction  and  road 
closures  are  proposed  in  roadless  areas. 
Approximately  991  acres  of  prescribed 
burning,  77  acres  of  timber  harvest  and 
1  mile  temporary  road  construction  are 
proposed  in  the  Cayuse  Mountain 
Roadless  Area  (X1615);  1214  acres  of 
prescribed  burning,  582  acres  of  timber 
harvest,  283  acres  of  a  combination  of 
timber  harvest  and  prescribed  burning, 
and  11.8  miles  of  temporary  road 
construction  and  closure  of  1  mile  of 
existing  road  are  proposed  in  the  Irish 
Gulch  Roadless  Area  (1621);  and  771 
acres  of  prescribed  burning,  894  acres  of 
timber  harvest,  6.1  miles  of  temporary 
road  construction  and  closure  of  .5 
miles  of  existing  road  are  proposed  in 
the  Camas  Creek  Roadless  Area  (1616). 
These  areas  have  not  been  proposed  for 
inclusion  in  the  National  Wilderness 
System  by  the  Helena  Forest  Plan  nor 
have  the  Cayuse  Mountain  and  Irish 
Gulch  Roadless  Areas  been  included  in 
any  of  the  past  legislative  wilderness 
proposals.  A  portion  of  the  Camas  Creek 
Roadless  Area  has  been  included  in  past 
legislative  wilderness  proposals,  but 
none  of  the  proposed  treatments  are 
within  this  area. 

The  areas  of  proposed  timber  harvest 
are  within  management  areas  L-1,  M-1, 
T-1,  T-2,  T-3.  T-5,  W-1  and  \V-2 
described  in  the  Helena  Forest  Plan. 
Prescribed  burning  is  also  proposed 
within  management  areas  L-1,  M-1,  T- 
1.  T-3,  T-5,  W-1  and  W-2.  In  many 
cases,  combinations  of  timber  harvest 
and  prescribed  burning  are  proposed. 
The  Forest  Plan  direction  states  that: 
L-1     Generally  nonforest  forage 
producing  areas  that  forage 
production  is  optimized  and  timber 
harvest  and  prescribed  fire  may  be 
used  as  tools  for  this  purpose,  but  not 
for  timber  management  sake. 
M-1    Nonforested  and  forested  lands 
where  timber  management  and  range 
or  wildlife  habitat  improvements  are 
currently  uneconomical  or 
environmentally  infeasible. 
T-1    Management  areas  are  available 

and  suitable  for  timber  harvest. 
T-2    Should  be  maintained  or 
enhanced  for  big  game  winter  range 
for  which  timber  harvest  and 
prescribed  fire  may  be  used. 


T-3    Should  be  managed  in  such  a  way 
to  maintain  and/or  enhance  habitat 
characteristics  favoring  elk  and  other 
big  game  species  allowing  the  use  of 
timber  harvest  and  prescribed  fire. 

T-5    is  timber  management  ground  that 
increased  forage  production  is  favored 
in  which  timber  harvest  and 
prescribed  fire  can  be  used. 

W-1     Wildlife  (summer  and  winter 
range)  and  old  growth  potential  is 
optimized  in  the  long  run.  Timber 
harvest  and  prescribed  fire  can  be 
used  only  if  they  can  be  used  as  tools 
to  maintain  or  enhance  wildlife 
habitat  values.  These  areas  are 
generally  classified  as  unsuitable  for 
timber  management. 

W-2    Important  spring,  summer  and 
fall  habitat  for  big  game,  such  as  elk 
and  deer.  Forage  for  both  big  game 
and  livestock  must  be  provided. 
Timber  harvest  and  prescribed  fire 
can  be  used  only  to  maintain  or 
enhance  habitat  values. 
The  decisions  to  be  made,  based  on 

this  environmental  analysis,  are: 

(1)  Whether  or  not  to  treat  the  forested 
and  nonforested  vegetation  at  this  time, 
and  if  so,  how  would  the  treatments  be 
accomplished? 

(2)  What  type  of  transportation 
system,  if  any,  will  be  necessary  to 
accomplish  the  vegetation  management 
objectives,  while  considering  other 
resource  transportation  needs  and 
objectives. 

If  it  is  decided  to  treat  the  vegetation 
at  this  time,  activities  may  begin  as  early 
as  1995  and  take  up  to  5-8  years  to 
implement.  Proposed  treatments  and 
associated  temporary  road  construction 
need  to  meet  the  project  objectives. 

This  EIS  will  tier  to  the  Helena  Forest 
Plan  and  Final  EIS  of  April  1986.  that 
provides  program  gbals,  objectives  and 
standards  and  guidelines  for  conducting 
management  activities  in  this  area.  All 
activities  associated  with  the  proposal 
will  be  designed  to  maintain  or  enhance 
the  resource  objectives  identifies  in  the 
Forest  Plan  and  further  refined  in  the 
Big  Belts  Integrated  Resource  Analysis 
Incorporating  Ecosystems  Management 
Principles. 

The  Big  Belts  Integrated  Resource 
Analysis  was  completed  in  March  1993. 
As  part  of  the  Belt  analysis,  a  long-term 
work  plan  to  carry  out  the  direction  of 
the  Helena  Forest  Plan  and  sustaining 
the  ecological  systems  was  developed. 
Analysis  and  collection  of  site  specific 
data  has  been  on-going. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  local  agencies  and  others 
organizations  or  individuals  who  may 
be  interested  in  or  affected  by  the 


proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS.  Preparation 
of  the  EIS  will  include  the  following 
steps: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be  analyzed 
in  depth. 

3.  Elimination  of  insignificant  issues  or 
those  that  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  additional  reasonable 
alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

Prescribed  harvest  treatments  in  this 
proposal  include  even  aged 
management  techniques  of  clearcutting 
with  reserves,  seed  tree  with  reserves 
and  shelterwood  with  reserves  as  well 
as  prescribed  burning  nonforested  and 
forested  vegetation.  Alternatives  to  this 
proposal  will  include  the  "no  action" 
alternative,  in  which  none  of  the 
proposed  treatments  would  be 
implemented.  Other  alternatives  will 
examine  variations  in  the  amount  of 
timber  harvest  using  even  aged  and 
uneven  aged  harvest  methods  and 
variations  in  the  amount  of  burning. 
Alternatives  to  the  proposed  action  will 
be  developed  to  respond  to  the  purpose 
and  need  for  the  action. 

The  preliminary  issues  identified  are: 

1.  What  effects  will  the  proposal  have 
on  forested  and  nonforested 
vegetation? 

2.  How  will  recreation  and  visual 
resources  be  affected  by  the  proposal? 

3.  What  effect  will  the  proposal  have  on 
the  fisheries  and  wildlife  resources? 

4.  What  effect  will  the  proposal  have  on 
the  Cayuse  Mountain,  Irish  Gulch  and 
Camas  Creek  Roadless  Areas? 

5.  What  effect  will  the  proposal  have  on 
riparian  management  and  function? 

6.  VVhat  effect  will  the  proposal  have  on 
livestock  grazing? 

7.  What  effect  will  the  proposal  have  on 
air  quality? 

8.  What  are  the  economic  trade-offs  of 
implementing  this  proposal? 

The  Forest  Service  will  anal^'Ze  and 
disclose  in  the  DEIS  and  FEIS  the 
environmental  effects  of  the  proposed 
action  and  a  reasonable  range  of 
alternatives.  The  DEIS  and  FEIS  will 
disclose  the  direct,  indirect  and 
cumulative  environmental  effects  of 
each  alternative  and  its  associated  site 
specific  mitigation  measures. 

Public  participation  is  especially 
important  at  several  points  of  the 
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ar.a.ysii.  interested  par.ies  may  visit 
with  the  Forest  Service  officials  at  any 
time  during  the  analysis.  However,  two 
periods  of  time  are  specifically 
identified  for  the  receipt  of  comments. 
The  first  comment  period  is  during  tlie 
scoping  process  when  the  public  is 
invited  to  give  viritten  comments  and 
the  Forest  Service  will  conduct  public 
open  house/workshops  in;  Townsend 
on  July  20,  1993  at  the  Townsend 
Ranger  Station.  415  South  Front  Street; 
in  White  Sulphur  Springs  on  July  21. 
1993  at  the  Kings  Hill  Ranger  Station, 
204  W.  Folsom;  and  in  Helena,  Montana 
on  July  22. 1993  at  the  Helena  National 
Forest  Supervisors  Office,  2880  Skyway 
Drive.  All  open  house/workshops  will 
be  held  between  the  hoiirs  of  4  and  7 
p.m.  for  the  receipt  of  verbal  comments. 
The  dates  and  locations  will  be 
published  locally.  This  period  extends 
for  30  days  from  the  date  of  publication 
of  this  notice.  The  second  review  period 
is  during  the  review  of  the  DEIS  in  and 
when  the  pubUc  is  invited  to  comment 
on  the  DEIS. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
January  1994.  At  that  time,  the  EPA  will 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  notice  of 
availability  is  published  in  the  Federal 
Register. 

At  this  early  stage  in  the  scoping 
process,  the  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  ruUngs  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviews  of  DEIS 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vennont  Yankee  Nuclear 
Powf>r  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Secondly,  environmental 
objections  that  could  be  raised  at  the 
draft  environmental  impact  statement 
stage,  but  that  are  not  raised  until  after 
completion  of  the  FEIS  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Model.  803  F.  2d  1016, 1022 
(9th  cir.  1986)  and  Wisconsin  Heritages. 
Inc  V.  Harris,  490  F.  Supp.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  thera 
and  respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 


concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  FEIS  is 
expected  to  be  filed  in  June  1994. 

Dated:  June  29, 1993. 
Tom  Clifford, 

Forest  Supervisor,  Helena  National  Forest. 
(FR  E)oc.  93-17083  Filed  7-1^93;  8:45  am] 
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DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  -  1992  Panel  Wave  7. 

Form  Numheiis):  SIPP-12700.  SDPP- 
12705(L).  SIPP-127/13403,  SIPP-127/ 
13404  A-D. 

Agency  Approval  Number:  0607- 
0723. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden.  63,000  hours. 

Number  of  Respondents:  42,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  Participation 
(SIPP)  provides  information  concerning 
the  distribution  of  income  received 
directly  as  money  or  indirectly  as  in- 
kind  benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
The  survey  is  molded  around  a  central 
core  of  labor  force  and  income  questions 
that  are  periodically  supplemented  with 
additional  questions,  referred  to  as 
topical  modules,  designed  to  answer 
specific  needs.  The  topical  modules  for 
the  1992  Panel  Wave  7  are  the 
following:  (1)  Selected  Financial  Assets, 
(2)  Medical  Expenses  and  Work 
Disability,  and  (3)  Real  Estate,  Shelter 


Costs,  Dependent  Care,  ar.:l  Vehicles. 
Also,  topical  module  items  have  been 
added  m  Section  3  of  the  core;  Part  D- 
-Stocks  and  Mutual  Fund  Shares,  Pp^ 
E — Rental  Income,  and  Part  F — 
Mortgages,  Royalties,  and  Other 
Financial  Investments.  Wave  7 
interv'iews  will  be  conducted  ft-om 
February  through  May  1994. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Once  during  the  Ufe  of  the 
panel. 

Respondent's  Obligation:  Voluntary. 

0MB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313.'     . 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14A  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  \t 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:luly  13, 1993. 
Fdward  Michals, 

Departirental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  93-17177  Filed  7-19-93;  8:45  am] 
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[DocH"^*  No.  930636-3136] 

Finai  O^tor'a  '<.ii  Asses.s-ng  Design 
Aiiernatives  for  the  2000  Cens'js 

AGENCY:  Bureau  of  the  Cen.sus, 

Commerce. 

ACTION:  Final  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  pubUc  about  final  criteria 
for  assessing  design  alternatives  for  the 
2000  census,  and  to  explain  changes 
that  were  made  to  the  criteria  based 
upon  comments  the  Bureau  of  the 
Census  received  as  a  result  of  the  March 
25. 1993  Federal  Register,  58  FR  16171. 
notice  contain  !ig  tiie  proposed  criteria. 
F.FPECTiVE  DATE:  July  20.  1993. 
FO^  FUPfHER  INPCRMATION  CONTACT: 
Jarnt'S  L  Dinwiddie.  Program  Manager. 
Year  2Q00  Research  and  Development 
Stafr,  Bureau  of  the  Census,  telephone 
301-763-4265 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Backgrounri 

The  decennial  census  is  taken  every 
10  vears.  The  census  provides  data  for 
reapportioning  seats  in  the  House  of 
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Representatives  among  the  states  and 
establishing  districts  within  each  state; 
it  also  supplies  data  about  the 
population  of  the  Nation  for  a  variety  of 
other  uses,  including  allocation  of 
Federal  funds. 

Features  of  the  final  design  for  taking 
the  2000  census  must  be  determined  by 
December  1995  to  allow  for  operational 
planning  for,  preparatory  activities  in 
connection  with,  and  implementation  of 
the  design.  A  major  source  of 
information  for  determining  the  final 
design  will  be  a  set  of  field  tests  of 
potential  features  for  the  final  design  in 
the  spring  of  1995.  Those  tests  will 
evaluate  a  number  of  design  featijues. 
Features  to  be  tested  must  be  selected  by 
September  1993  to  allow  for  planning, 
implementation,  and  evaluation  of  the 
tests. 

Design  features  were  evaluated  and 
the  evaluation  was  described  in  a  series 
of  design  alternative  recommendations 
(DARs).  The  DARs  are  available  for 
comment. 

This  notice  contains  final  criteria  for 
assessing  designs.  The  criteria  were 
initially  published  in  the  Federal 
Register.  58  FR  16171,  March  25,  1993, 
and  comments  were  requested.  The 
Census  Bureau  received  and  reviewed 
146  responses  to  the  Federal  Register 
notice,  including  several  received  after 
the  deadline.  Many  of  the  comments 
were  valuable  and  directly  relevant  to 
helping  the  Census  Bureau  refine  the 
criteria  for  assessing  designs. 

As  a  result  of  the  review  of  the 
responses,  the  Census  Bureau  deleted  2 
of  the  13  desirable  criteria,  made  one 
desirable  criterion  mandatory,  and  made 
minor  changes  to  the  titles  or 
descriptions  of  3  other  desirable  criteria. 

One  of  the  desirable  criteria  the 
Census  Bureau  deleted  was  tlie  one  that 
specified  that  methods  and  procedures 
should  be  understandable  and  credible 
to  the  public.  Because  the  Census 
Bureau  will  be  using  an  open  process 
for  2000  census  design  and  planning,  it 
believes  that  the  process  will  ensure 
that  stakeholders  will  be  able  to 
understand  the  methods  and  procedures 
that  it  uses  in  2000. 

The  second  criterion  deleted  was  the 
one  that  said  that  a  Federal  statistical 
structure  should  be  in  place  to  support 
the  census.  The  Census  Bureau  deleted 
this  criterion  because  it  was  confusing 
and  implied  activities  for  which  the 
Census  Bureau  does  not  have  ultimate 
responsibility. 

The  desirable  criterion  that  the 
Census  Bureau  made  mandatory  was  the 
one  that  says  a  design  should  have  the 
ability  to  reduce  the  differential 
undercount.  This  reflects  the  high  level 
of  comments  that  the  Census  Bureau 


received  recommending  that  this 
criterion  be  mandatory  and  the  Census 
Bureau's  commitment  to  attempting  to 
reducing  differential  undercount  for  the 
2000  census. 

References  in  the  following  text  to  an 
individual  criterion  use  the  numbers  in 
this  notice,  not  the  number  of  the 
criterion  used  in  the  March  25, 1993 
notice. 

II.  Final  Mandatory  and  Desirable 
Criteria  for  Assessing  Designs.  The  final 
criteria,  accompanied  with  a  summary 
of  comments,  responses,  and 
conclusions  are: 

Mandatory  Criteria 

Any  design  that  will  be  considered  for 
the  2000  census  must  meet  all  of  the 
following  criteria: 

1.  Not  require  a  Constitutional 
Amendment. 

Description:  It  is  not  feasible  to  seek 
a  Constitutional  amendment  between 
now  and  the  year  2000  to  allow  the 
Census  Bureau  to  implement  a  design. 

Summary  of  Comments:  The  Census 
Bureau  received  one  comment  on  this 
criterion.  This  comment  recommended 
that  the  Census  Bureau  should  not  seek 
a  constitutional  amendment. 

Response:  The  only  comment 
received  was  in  agreement  with  the 
criterion. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

2.  Meet  data  requirements  for 
reapportionment. 

Description:  Tabulations  of  persons  in 
each  state,  for  the  purpose  of 
apportioning  Representatives  among  the 
states,  must  be  provided  by  the  design. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  Data  for  reapportionment/ 
redistricting  are  critical,  with  an 
emphasis  on  the  need  for  small  area 
data. 

2.  This  criterion  should  require  actual 
counts  rather  than  sample  data. 

3.  The  Census  Bureau  should  provide 
maps  that  display  all  tabulation  levels 
including  voting  districts. 

Response:  1.  The  Census  Bureau 
agrees  with  the  comments  about  the 
importance  of  these  data  for 
reapportionment.  The  emphasis  on 
small  area  data  is  not  applicable  to  this 
criterion,  since  small  area  data  are  not 
required  for  reapportionment. 

2.  The  Census  Bureau  acknowledges 
comments  concerning  the  use  of 
sampling.  This  issue  is  fundamentally 
one  of  equity  in  drawing  voting  district 
boundaries,  and  thus  the  a.ssurance  of 
accuracy  of  data  at  small  geographic 
levels  is  needed.  The  error  at  any 


geographic  level  is  a  function  of  both 
sampling  error  and  nonsampling  error. 
The  Census  Bureau  will  evaluate  the 
total  error  at  various  geographic  levels. 
The  Census  Bureau  may  consider  using 
an  estimation  process  to  produce 
estimates  at  the  block  level.  Thiis,  the 
possible  use  of  counts  or  count 
estimates  will  be  determined  after 
further  research.  To  assess  different 
design  alternatives,"  the  Census  Bureau 
needs  to  be  as  flexible  and  open  as 
possible  at  this  stage  of  the  process  with 
respect  to  the  issues  of  sampling. 

3.  While  this  is  a  valuable  comment 
to  consider  in  the  overall  planning  of 
the  census,  it  is  too  specific  to  use  in 
assessing  design  alternatives. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25, 1993  Federal 
Register  notice. 

3.  Provide  data  defined  by  law  and 
past  practice  for  state  redistricting. 

Description:  Any  selected  design  must 
be  able  to  produce  tabulations  of  the 
population  for  small  geographic  areas 
(that  is,  blocks)  that  are  required  for 
state  redistricting.  This  does  not 
necessarily  preclude  the  use  of  sampling 
to  produce  these  data. 

Summary  of  Comments:  The  Census 
Bureau  received  the  foUov^ing 
comments  on  this  criterion: 

1.  Data  at  the  small  geographic  level 
are  necessary  for  redistricting. 

2.  Sampling  should  not  be  used  to 
produce  the  data  required  for 
redistricting.  It  is  critical  that  a  100 
percent  count  be  used  to  produce  these 
data. 

3.  Substitute  "reliable  estimates"  for 
"counts,"  and  "block  groups, 
enumeration  districts,  or  minor  civil 
diWsions"  for  "blocks." 

Response:  1.  The  comments  are 
compatible  with  this  criterion. 

2.  The  Census  Bureau  acknowludges 
comments  concerning  the  use  of 
sampling.  This  issue  is  fundamentally 
one  of  equity  in  drawing  voting  district 
boundaries,  and  thus  the  assurance  of 
accuracy  of  data  at  small  geographic 
levels  is  needed.  The  error  at  any 
geographic  level  is  a  function  of  both 
sampling  error  and  nonsampling  error. 
The  Census  Bureau  will  evaluate  the 
total  error  at  various  geographic  levels. 
The  Census  Bureau  may  consider  using 
an  estimation  process  to  produce 
estimates  at  the  block  level.  Thus,  the 
possible  use  of  counts  or  count 
estimates  will  be  determined  after 
further  research.  To  assess  different 
design  alternatives,  the  Census  Bureau 
needs  to  be  as  flexible  and  open  as 
possible  at  this  stage  of  the  process  with 
respect  to  the  issues  of  sampling. 

3.  The  Census  Bureau,  after  further 
review,  changed  the  word  "counts"  to 
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•abuiations."  but  did  not  change  the 
v,ord    blocks"  as  it  is  the  more 
appropriate  terminology,  since  data  are 
a'.  1  1  ihle  nationally  at  the  block  level. 

Co.Tciusion.  The  description  of  the 
criterion  was  modified  slightly; 
otherwise,  the  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

4  Provide  age  and  race/ethnic  data 
defined  by  law  to  meet  the  requirements 
of  enforcing  the  Votino  Rights  Act. 

Description:  Any  selected  design  must 
be  able  to  produce,  for  small  geographic 
areas  usable  for  state  redistricting, 
tabulations  of  the  population  by:  age 
18+  and  the  racial/hispanic  origin  detail 
provided  in  the  1990  product  for 
purposes  of  Public  Law  94-171  (data  for 
the  redistricting  program).  This  does  not 
necessarily  preclude  the  use  of  sampling 
to  produce  these  data. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  Sampling  should  not  be  used  to 
provide  the  data  required  for  the  Voting 
Rights  Act.  The  reference  to  sampling 
should  be  removed. 

2.  It  is  critical  that  information 
required  by  all  of  the  Voting  Rights  Act 
provisions  as  well  as  other  Federal 
mandates  also  be  included  in  this 
criterion. 

3.  Data  at  small  geographic  levels  are 
necessary  for  enforcing  the  Voting 
R;^hts  Act. 

4  The  Census  Bureau  should  examine 
the  use  of  its  terminology  for  specific 
minority  populations 

Response:  1.  The  Census  Bureau 
acknowledges  comments  concerning  the 
use  of  sampling.  This  issue  is 
hindamentaily  one  of  equity  in  drawing 
voting  district  boundaries,  and  thus  the 
assurance  of  accuracy  of  data  at  small 
geographic  levels  is  needed.  The  error  at 
any  geographic  level  is  a  function  of 
both  sampling  error  and  nonsampling 
error.  The  Census  Bureau  will  evaluate 
the  total  error  at  various  geographic 
levels.  The  Census  Bureau  may  consider 
using  an  estimation  process  to  produce 
estimates  at  the  block  level.  Thus,  the 
possible  use  of  counts  or  count 
estimates  will  be  determined  after 
further  research.  To  assess  different 
design  alternatives,  the  Census  Bureau 
needs  to  be  as  flexible  and  open  as 
possible  at  this  stage  of  the  process  with 
respect  to  the  issues  of  sampling. 

2.  The  Census  Bureau  explicitly 
intends  mandatory  criterion  #3  to  refer 
to  age  race/ethnic  (100  percent)  data 
defined  by  law  to  meet  the  requirements 
of  enforcing  voting  rights  protections 
guaranteed  by  Section  5  of  the  Voting 
Rights  Act.  The  Census  Bureau  is  in 
agreement  v^ith  those  comments 


expressing  the  importance  of  these  data. 
This  criterion  explicitly  does  not  refer  to 
the  data  required  by  the  voting  language 
assistance  provision  of  the  Voting  Rights 
Act.  Comments  concerning  the  need  for 
these  data  as  well  as  data  required  to 
support  other  Federal  mandates  are  not 
applicable  to  this  criterion.  Comments 
concerning  the  need  for  socioeconomic 
data  at  small  geographic  levels  are 
addressed  in  desirable  criterion  #2. 

3.  The  comments  are  compatible  with 
the  criterion. 

4.  While  this  is  a  valuable  comment 
to  consider  in  the  overall  planning  of 
the  census,  it  is  too  specific  to  use  in 
assessing  design  alternatives. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

5.  Protect  the  confidentiality  of 
respondents. 

Description:  No  design  is  acceptable  if 
it  jeopardizes  the  ability  of  the  Census 
Bureau  to  control  and  protect  against 
release  of  identifiable  individual  data. 

Summary  of  Comments:  The  Census 
Bureau  received  one  comment  on  this 
criterion.  The  comment  stated  that  this 
criterion  may  be  in  conflict  with 
desirable  criterion  #10,  Provision  of 
opportunities  to  involve  the  U.S.  Postal 
Service;  state,  local,  American  Indian 
Tribal  and  Alaska  Native  Village 
governments;  national  organizations: 
and  other  private,  nonprofit,  and 
commercial  enterprises. 

Response:  Since  the  Census  Bureau 
has  involved  and  will  continue  to 
involve  these  organizations  without  a 
breach  of  confidentiality,  the  Census    , 
Bureau  does  not  believe  that  this 
comment  disagrees  with  the  criterion. 
Conclusion.  The  criterion  remains  as 
proposed  in  the  March  25,  1993. 
Federal  Register  notice. 

6.  (Previously  desirable  criterion  #1) 
Ability  to  reduce  the  differential 
undercount. 

Description:  Each  design  must  be 
assessed  in  terms  of  its  potential  to 
reduce  the  differential  levels  of  coverage 
of  population  groups  and  geographic 
areas  that  have  historically  occurred  in 
the  census. 

Summary  of  Comments:  All 
comments  received  by  the  Census 
Bureau  strongly  support  this  criterion, 
and  most  recommended  that  this  be 
made  a  mandatory  criterion. 

Response:  The  Census  Bureau  agreed 
that  this  should  be  a  mandatory 
criterion.  The  Census  Bureau  received 
numerous  comments  as  a  result  of  the 
March  25,  1993  Federal  Register  notice 
on  this  criterion.  These  comments 
provided  the  Census  Bureau  with  cogent 
reasons  for  making  this  criterion 
mandatory. 


Conclusion:  The  critenon  is  chdn^ed 
to  a  mandatory  criterion;  otherwise  it 
remains  as  proposed  in  the  March  25, 
\99i  Fed»»ral  Register  notice. 

Desirable  Otteria 

fiiach  desij^n  meeting  the  mandatory 
criteria  will  be  assessed  for  the 
following:  1.  (Previously  desirable 
criterion  «'2)  Result  in  comparative  cost 
effectiveness  with  respect  to  other 
alternatives  under  consideration  in  real 
terms  on  a  per  unit  basis. 

Description:  The  cost  of  the  census  . 
has  increased  significantly  over  the  last 
three  censuses,  and  it  is  important  to 
select  a  design  that  considers  cost  in 
assessing  the  quality  of  the  results. 

Summary  of  Comments:  1.  The 
comments  received  by  the  Census 
Bureau  on  this  criterion  acknowledge 
that  cost  is  important.  Many  comments 
went  on  further  to  say  that  although  cost 
is  important,  it  should  not  be  a  final 
determinant.  Other  considerations 
should  include  the  need  for  specific 
data  content,  quality  of  data,  importance 
of  technical  and  procedural  methods, 
geographic  coverage,  and  the  overall 
importance  of  the  census  to  the  Nation. 

2.  Concern  was  expressed  that  this 
criterion  could  potentially  be  used  to 
reduce  or  eliminate  housing  questions 
from  the  decennial  census. 

3.  This  criterion  is  unclear.  It  is 
unclear  what  "in  real  terms  on  a  per 
unit  basis"  means.  The  relation  between 
cost  effectiveness  and  differential  effects 
needs  to  be  thought  out. 

Response:  1.  The  comments  are 
compatible  with  thetriterion. 

2.  Specific  issues  about  data  content 
are  being  addressed  in  the  upcoming 
data  content  process.  This  process  is 
dedicated  to  dealing  with  nothing  but 
issues  of  data  content.  The  Census 
Bureau  plans  to  consult  with  Federal 
and  non-Federal  data  users  to  determine 
the  overall  scope  and  specific  content 
detail  for  the  2000  census.  Between  now 
and  the  end  of  1995,  the  Census  Bureau 
will  continue  to  consult  with  a  full 
range  of  data  users,  both  Federal  and 
non-Federal,  on  content  needs  before  a 
decision  needs  to  be  made  on  the  final 
design  for  the  2000  census. 

3.  The  Census  Bureau  determined  that 
this  criterion  is  clear.  The  cost  of  the 
census  has  increased  over  the  last  three 
censuses  due  to  inflation,  the  increased 
workload,  and  declining  public 
responsiveness.  If  these  trends  continue 
the  Census  Bureau  needs  to  consider 
cost  in  assessing  the  quality  of  results. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 
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2.  (Previously  desirable  criterion  #3) 
Provide  small  area  data  that  the  census 
is  uniquely  capable  of  supplying. 

Description:  The  uses  otcensus  data 
require  that  they  be  accurate  and  of 
uniform  quality  for  various  geographic 
levels.  Each  design  will  be  assessed  for 
its  ability  to  meet  these  goals  and  for  the 
degree  to  which  it  collects  information 
that  can  best  be  supplied  by  a  census 
rather  than  a  survey  or  other  sources. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments: 

1.  This  criterion  should  be  made 
mandatory. 

2.  There  is  a  critical  need  for  small 
area  socioeconomic  data  that  are  only 
available  from  the  decennial  census. 

3.  This  criterion  should  net  be  used 
to  justifv'  eliminating  housing  content 
from  the  2000  census. 

4.  To  meet  the  time  requirements  for 
reapportionment  the  Census  Bureau 
may  need  to  simplify  the  data  that  are 
collected  and  reported. 

5.  Data  for  redistricting  purposes 
should  not  be  generated  from  a  sample. 

6.  The  geographic  base  for  the  census 
is  critical  and  attention  should  be  paid 
to  TIGER  while  planning  for  the  2000 
census  is  underway. 

7.  Reduce  the  number  of  criteria  by 
combining  desirable  criteria  2  and  4. 
and  desirable  criteria  5  and  6.  This 
would  help  in  the  timely  selection  of 
the  best  design  for  2000. 

8.  This  criterion  is  unclear.  The 
criterion  suggests  an  unnecessary 
dichotomy  between  a  "census"  and 
"other  sources." 

Response:  1.  The  Census  Bureau 
decided  not  to  make  this  a  mandatory 
criterion.  The  concerns  and  comments 
about  the  need  for  small  area 
socioeconomic  data  are  being  fully 
addressed  in  the  upcoming  data  content 
process.  This  process  is  dedicated  to 
dealing  with  nothing  but  issues  of  data 
content.  The  Census  Bureau  plans  to 
consult  with  Federal  and  non-Federal 
data  users  to  determine  the  overall 
scope  and  specific  content  detail  for  the 
2000  census.  Between  now  and  the  end 
of  1995.  the  Census  Bureau  will 
continue  to  consult  with  a  full  range  of 
data  users,  both  Federal  and  non- 
Federal,  on  content  needs  before  a 
decision  needs  to  be  made  on  the  final 
design  for  the  2000  census. 

2.  The  title  of  this  criterion  was 
changed  to  reflect  the  orientation 
toward  and  importance  of  small  area 
data  to  the  user  community.  Specific 
issues  of  data  content  are  being 
addressed  in  the  data  content  process. 
See  the  discussion  in  response  1. 

3.  Specific  issues  of  data  content  are 
being  addressed  in  the  data  content 


process.  See  the  discussion  in  response 
1. 

4.  The  Census  Bureau  does  not  agree 
that  it  will  have  to  simplify  the  data  it 
collects  in  order  to  meet  the  time 
requirements  for  reapportionment.  The 
history  of  past  censuses  supports  the 
Census  Bureau's  position. 

5.  The  Census  Bureau  acknowledges 
comments  concerning  the  use  of 
sampling.  This  issue  is  fundamentally 
one  of  equity  in  drawing  voting  district 
boundaries,  and  thus  the  assurance  of 
accuracy  of  data  at  small  geographic 
levels  in  need.  The  error  at  any 
geographic  level  is  a  function  of  both 
sampling  error  and  nonsampling  error. 
The  Census  Bureau  will  evaluate  the 
total  error  at  various  geographic  levels. 
The  Census  Bureau  may  consider  using 
an  estimation  process  to  produce 
estimates  at  the  block  level.  Thus,  the 
possible  use  of  counts  or  count 
estimates  will  be  determined  after 
further  research.  To  assess  different 
design  alternatives,  the  Census  Bureau 
needs  to  be  as  flexible  and  open  as 
possible  at  this  stage  of  the  process  with 
respect  to  the  issues  of  sampling. 

6.  The  Census  Bureau  agrees  with  this 
comment.  While  it  is  a  valuable 
comment  to  consider  in  the  overall 
planning  of  the  census,  it  is  too  specific 
to  use  in  assessing  design  alternatives. 

7.  The  Census  Bureau  determined  that 
these  criteria  need  to  be  described 
separately.  This  will  provide  for  the 
most  open  and  flexible  process  in 
evaluating  design  features. 

8.  The  Census  Bureau  determined  that 
this  criterion  is  clear.  The  word 
"census"  is  used  in  reference  to  the 
decennial  census,  which  will 
encompass  all  methodologies  and 
technologies,  as  deemed  accurate  and 
practical,  for  collecting  data.  It  is  not 
limited  to  just  the  traditional  head 
count,  but  could,  if  so  determined, 
include  such  methodologies  as  the  use 
of  sampling,  statistical  estimation, 
administrative  records,  or  surveys  for 
collecting  certain  data. 

Conclusion:  The  title  of  the  criterion 
was  changed  to  reflect  the  importance  of 
small  area  data  to  the  user  community. 

3.  (Previously  desirable  criterion  #4) 
Provide  a  single,  best  set  of  census 
results  produced  by  legal  deadlines  for 
reapportionment  and  redistricting. 

Description:  The  designs  under 
consideration  vary  in  combining  direct 
enumeration  and  estimation  techniques 
to  produce  the  census  results.  It  is 
highly  desirable  to  specify  a  design  that 
has  an  appropriate  combination  of  these 
techniques  and  integrates  the  results  on 
a  time  schedule  that  provides  a  single 
set  of  counts  and  characteristics  by 
mandated  statutory  deadlines.  Each 


design  must  be  assessed  in  terms  of  the 
likelihood  of  meeting  these  objectives. 
While  the  Census  Bureau  does  not 
necessarily  assume  that  current 
deadlines  will  remain  unchanged,  it 
expects  that  a  convincing  case  must  be 
made  for  proposing  the  legislative 
actions  that  would  be  required  to 
change  them. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  One  set  of  numbers  is  desirable. 

2.  Meeting  state  and  Federal  legal 
deadlines  for  redistricting  is  critical. 

3.  There  are  serious  problems  in  using 
more  than  one  set  of  data.  However,  it 
would  be  unfortunate  if  the  Census 
Bureau  were  prohibited  from  producing 
known  significantly  improved  data 
because  of  statutory  deadlines^ 

4.  Reduce  the  number  of  criteria  by 
combining  desirable  criteria  2  and  4. 
and  desirable  criteria  5  and  6.  This 
would  help  in  the  timely  selection  of 
the  best  design  for  the  2000  census. 

Response:  1/2.  The  comments  are 
compatible  with  the  criterion. 

3.  The  Census  Bureau  understands  the 
concerns  expressed  in  this  comment. 
The  Census  Bureau  is  providing  for  as 
open  and  flexible  process  as  possible  in 
evaluating  design  features  in  order  to 
ensure  the  best  census  possible. 

4.  The  Census  Bureau  determined  that 
these  criteria  need  to  be  described 
separately.  This  will  provide  for  the 
most  open  and  flexible  process  in 
evaluating  design  features. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

4.  (Previously  desirable  criterion  #5) 
Provide  an  overall  high  level  of 
coverage. 

Description:  In  addition  to  reduction 
of  differential  coverage,  each  design 
must  be  assessed  in  terms  of  the  degree 
to  which  it  ensures  the  best  absolute 
coverage  of  the  population. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  This  criterion  is  important  in 
evaluating  the  design  alternatives. 

2.  It  should  be  made  mandatory. 

3.  This  criterion  should  be  combined 
with  the  criterion  on  differential 
undercount  (mandatory  criterion  #6). 

4.  This  criterion  might  be  in  conflict 
with  the  criterion  on  differential 
undercount  (mandatory  criterion  #6). 

5.  Ensure  coverage  of  specific 
populations  such  as  persons  with 
limited  English  proficiency. 

6.  The  meaning  of  this  criterion  is 
unclear.  Presumably  the  goal  of 
improving  the  census  should  be  to 
reduce  inaccuracies  across  the  board. 
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Spealcing  hypothetically,  however,  a 
new  methodology  that  almost  totally 
eliminates  differential  undercount, 
while  increasing  total  undercount  only 
slightly,  should  not  be  ruled  out 
automatically. 

Response:  1.  The  comments  are 
compatible  with  the  criterion. 

2.  The  Census  Bureau  decided  not  to 
make  this  a  mandatory  criterion.  Certain 
criteria  are  clearly  more  critical  in 
assessing  the  design  features  of  the 
census  than  others,  and  because  of  their 
relative  importance  these  criteria 
become  mandatory.  In  essence  they 
become  the  "bottom  line"  for 
conducting  the  census.  Other  criteria  are 
important  and  the  Census  Bureau 
appreciates  the  comments  and 
acknowledges  the  concerns  about  these 
criteria;  but,  in  the  best  judgment  of  the 
Census  Bureau  these  are  not  mandatory 
criteria.  In  considering  whether  a 
criterion  should  be  mandatory  or 
desirable  the  Census  Bureau  considered 
such  factors  as  its  importance,  whether 
or  not  it  would  be  in  conflict  with  a 
mandatory  criterion,  and  whether  or  not 
the  Census  Bureau  could  accomplish  it. 

3.  The  Census  Bureau,  after  further 
review,  determined  that  this  criterion 
needs  to  be  described  separately  from 
mandatory  criterion  #6,  since  new 
methodologies  and  technologies  may 
reduce  the  differential  undercount 
without  providing  an  overall  high  level 
of  coverage. 

4.  The  Census  Bureau  understands 
that  this  criterion  may  be  in  conflict 
with  mandatory  criterion  #6,  since  new 
methodologies  and  technologies  may 
reduce  the  differential  undercount 
without  providing  an  overall  high  level 
of  coverage.  That  is  one  of  the  reasons 
why  the  Census  Bureau  did  not  make  it 
a  mandatory  criterion. 

5.  While  this  is  a  valuable  comment 
to  consider  in  the  overall  planning  of 
the  census,  it  is  too  specific  to  use  in 
assessing  design  alternatives. 

6.  After  further  review,  the  Census 
Bureau  decided  that  this  criterion  is 
clear  as  it  is  wTitten.  The  Census  Bureau 
agrees  with  the  remainder  of  the 
comment.  Thus,  the  Census  Bureau  is 
maintaining  as  open  and  flexible 
process  as  possible  in  order  to  evaluate 
as  many  potential  methodologies  and 
technologies  as  possible.  The  Census 
Bureau  will  attempt  to  reduce/eliminate 
the  differential  undercount  as  well  as 
provide  an  overall  high  level  of 
roverage. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

5  (Previously  desirable  criterion  #6) 
Increase  the  primary  response  rate  to  the 
census. 


UMI 


Description:  Public  cooperation  in 
responding  to  the  census  is  a  key 
element  in  controlling  the  costs  while 
ensuring  the  quality  of  the  census.  Each 
design  will  be  assessed  in  terms  of  the 
degree  to  which  it  facilitates  public 
participation  and  compliance.  Aspects 
of  improving  the  response  rate  include 
the  design  of  the  census  questionnaire, 
the  number  and  type  of  census 
questions,  and  the  incorporation  of  a 
variety  of  ways  the  population  can 
receive  and  respond  to  the  census 
inquiry. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  This  is  a  valuable  criterion. 

2.  The  Census  Bureau  should  not 
ignore  the  quality  of  the  data. 

3.  This  criterion  should  be  made 
mandatory. 

4.  The  Census  Bureau  should  not  use 
sampling  to  derive  the  basic 
redistricting  counts;  do  not  use 
sampling  if  it  means  the  weighting  of 
nonresponse  house  units  by  non- 
response  sampling. 

5.  The  Census  Bureau  should  use 
positive  incentives  to  increase  the 
overall  response  rate. 

6.  Reduce  the  number  of  criteria  by 
combining  desirable  criteria  2  and  4. 
and  desirable  criteria  5  and  6.  This 
would  help  in  the  timely  selection  of 
the  best  design  for  the  2000  census. 

7.  This  is  not  an  end  to  itself,  but 
rather  a  means  to  an  end,  and  should 
not  be  a  criterion. 

Response:  1/2.  The  comments  are 
compatible  with  the  criterion. 

3.  The  Census  Bureau  decided  not  to 
make  this  a  mandatory  criterion.  Certain 
criteria  are  clearly  more  critical  in 
assessing  the  design  features  of  the 
census  than  others,  and  because  of  their 
relative  importance  these  criteria 
become  mandatory.  In  essence  they 
become  the  "bottom  line"  for 
conducting  the  census.  Other  criteria  are 
important  and  the  Census  Bureau 
appreciates  the  comments  and 
acknowledges  the  concerns  about  these 
criteria;  but,  in  the  best  judgment  of  the 
Census  Bureau  these  are  not  mandatory 
criteria.  In  considering  whether  a 
criterion  should  be  mandatory  or 
desirable  the  Census  Bureau  considered 
such  factors  as  its  importance,  whether 
or  not  it  would  be  in  conflict  with  a 
mandatory  criterion,  and  whether  or  not 
the  Census  Bureau  could  accomplish  it. 

4.  The  Census  Bureau  acknowledges 
comments  concerning  the  use  of 
sampling.  This  issue  is  fundamentally 
one  of  equity  in  drawing  voting  district 
boundaries,  and  thus  the  assurance  of 
accuracy  of  data  at  small  geographic 
levels  is  needed.  The  enor  at  any 


geographic  level  is  a  function  of  both 
sampling  error  and  nonsampling  error. 
The  Census  Bureau  will  evaluate  the 
total  error  at  various  geographic  levels. 
The  Census  Bureau  may  consider  using 
an  estimation  process  to  produce 
estimates  at  the  block  level.  Thus,  the 
possible  use  of  counts  or  count 
estimates  will  be  determined  after 
further  research.  To  assess  different 
design  alternatives,  the  Census  Bureau 
needs  to  be  as  flexible  and  open  as 
possible  at  this  stage  of  the  process  with 
respect  to  the  issues  of  sampling. 

5.  The  Census  Bureau  agrees  that  it 
should  examine  ways  to  increase  the 
response  rate  and  this  research  is 
ongoing.  While  this  is  a  valuable 
comment  to  use  in  the  overall  planning 
of  the  census,  it  is  too  specific  to  use  in 
assessing  design  alternatives. 

6.  The  Census  Bureau  determined  that 
these  criteria  need  to  be  described 
separately.  This  will  provide  for  the 
most  open  and  flexible  process  as 
possible  in  evaluating  design  features. 

7.  The  purpose  of  the  criteria  is  to 
provide  guidelines  for  the  Census 
Bureau  to  use  in  assessing  the  design 
alternatives.  These  criteria  are  not 
absolute  requirements  for  assessing  the 
designs. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

6.  (Previously  desirable  criterion  #7) 
Level  of  respondent  burden. 

Description:  The  level  of  respondent 
burden  attendant  to  each  design  will  be 
assessed.  Consideration  will  be  given  to 
such  measures  of  burden  as  the  time 
needed  for  the  public  to  supply  the 
information,  the  number  and  type  of 
questions,  and  the  number  of  persons 
who  are  designated  to  supply 
information. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  Respondent  burden  needs  to  be 
considered  in  terms  of  data  needs  and 
accuracy,  and  ease  of  compliance;  for 
example,  ability  to  read  English. 

2.  This  criterion  should  be  deleted, 

3.  The  Census  Bureau  needs  to 
quantify  the  criterion. 

4.  This  criterion  should  be  combined 
with  desirable  criterion  #1. 

5.  Reduce  the  number  of  criteria  by 
combining  desirable  criteria  2  and  4, 
and  desirable  criteria  5  and  6.  This 
would  help  in  the  timely  selection  of 
the  best  design  for  the  2000  census. 

6.  This  cnterion  appears  to  be  an 
explanation  of  intended  work  rather 
than  a  cnterion. 

7  This  IS  not  an  end  to  itself,  but 
rather  a  means  to  an  end,  and  should 
not  be  a  criterion, 
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Response; 

1.  The  description  of  this  criterion 
was  expanded  to  include  additional 
factors  other  than  just  time  needed  to 
supply  the  information  in  evaluating 
response  burden. 

2.  The  Census  Bureau,  after  reviewing 
the  comment,  determined  that  this 
criterion  should  remain.  There  is  strong 
support  for  this  criterion  from  the  Office 
of  Management  and  Budget  because  of 
their  responsibility  to  review  and 
reduce  the  paperwork  burden  on  the 
American  population. 

3.  This  comment  would  unnecessarily 
constrain  this  criterion.  However,  in 
evaluating  the  final  design  the  Census 
Bureau  will  quantify  the  level  of 
respondent  burden. 

4.  The  Census  Bureau,  after  revieuring 
the  comment,  has  determined  that  this 
criterion  needs  to  be  described 
separately  from  desirable  criterion  #1. 
The  Census  Bureau  views  the  cost  of  the 
census  and  response  burden  as  two 
separate  issues.  Further,  the  purpose  of 
the  criteria  is  to  provide  guidelines  for 
the  Census  Bureau  to  use  in  assessing 
the  design  alternatives.  These  criteria 
are  not  absolute  requirements  for 
assessing  the  designs. 

5.  The  Census  Bureau  determined  that 
these  criteria  need  to  be  described 
separately.  This  will  provide  for  the 
most  open  and  flexible  process  in 
evaluating  design  features. 

6/7.  The  purpose  of  the  criteria  is  to 
provide  guidelines  for  the  Census 
Bureau  to  use  in  assessing  the  design 
alternatives.  These  criteria  are  not 
absolute  requirements  for  assessing  the 
designs. 

Conclusion:  The  description  of  this 
criterion  was  expanded;  otherwise  the 
criterion  remains  as  proposed  in  the 
March  25  Federal  Register  notice. 

7.  (Previously  desirable  criterion  #8) 
Degree  and  type  of  changes  needed  in 
Federal  or  state  law. 

Description:  The  Census  Bureau  will 
determine,  for  each  design,  whether  one 
or  more  features  of  the  design  require 
changes  in  existing  law.  The  actions 
needed  to  implement  such  changes,  and 
the  viability  of  doing  so,  will  be 
evaluated. 

Summarj'  of  Comments:  The  Census 
Bureau  received  tlie  following 
comments  on  this  criterion: 

1.  This  criterion  is  important  in 
evaluating  design  alternatives.  One 
commentor  went  on  to  say  that  "Rather 
than  relying  solely  on  the  Bureau's 
assessment  of  legal  requirements, 
however,  we  recommend  considering 
other  processes  for  resolving  these 
questions.  One  possible  avenue  would 
be  declaratory  judgement  actions,  with 
the  Census  Bureau  and  affected 


junsdictions  as  parUes,  to  obtain 
binding  rulings  on  legal  requirements 
relating  to  the  census  process." 

2.  It  should  be  made  a  mandatory 
criterion. 

3.  This  criterion  appeared  to  be  an 
explanation  of  intended  work  rather 
than  a  criterion. 

4.  This  criterion  does  not  clarify 
whether  legislative  changes  will  be 
viewed  as  insurmountable  barriers.  If 
not,  this  criterion  may  be  unnecessary. 

Response:  1.  The  comments  are 
compatible  with  the  criterion. 

2.  The  Census  Bureau  decided  not  to 
make  this  a  mandatory  criterion.  Certain 
criteria  are  clearly  more  critical  in 
assessing  the  design  features  of  the 
census  than  others,  and  because  of  their 
relative  importance  these  criteria 
become  mandatory.  In  essence  they 
become  the  "bottom  line"  for 
conducting  the  census.  Other  criteria  are 
important  and  the  Census  Bureau 
appreciates  the  comments  and 
acknowledges  the  concerns  about  these 
criteria;  but.  in  the  best  judgment  of  the 
Census  Bureau  these  are  not  mandatory 
criteria.  In  considering  whether  a 
criterion  should  be  mandatory  or 
desirable  the  Census  Bureau  considered 
such  factors  as  its  importance,  whether 
or  not  it  would  be  in  conflict  with  a 
mandator}'  criteria,  and  whether  or  not 
the  Census  Bureau  could  accomplish  it. 

3.  The  purpose  of  the  criteria  is  to 
provide  guidelines  for  the  Census 
Bureau  to  use  in  assessing  the  design 
alternatives.  These  criteria  are  not 
absolute  requirements  for  assessing  the 
■designs. 

4.  The  Census  Bureau,  after  reviewing 
this  comment,  determined  that  the 
criterion  should  be  retained.  The  Census 
Bureau  will  determine  legal  changes 
needed  in  the  selection  of  the  final 
design. 

Conclusion:  The  criterion  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

8.  (Previously  desirable  criterion  #9) 
Reliance  on  new  or  unproven  methods 
or  capabilities. 

Description:  Several  of  the  designs 
under  consideration  are  dependent  on 
major  changes  or  improvements  in 
census  methodologies  and  technologies. 
For  example,  some  of  the  designs  rely 
on  the  ability  to  quickly  and  accurately 
identify  people  who  may  be  enumerated 
multiple  times  or  appear  on  multiple 
administrative  records.  Other  design 
features  require  an  unprecedented 
degree  of  access  to  administrative 
records.  All  the  designs,  to  differing 
degrees,  rely  on  having  a  complete  and 
reasonably  accurate  geographic  database 
linked  to  a  current  and  comprehensive 
address  control  database.  These  kinds  of 


issues  and  capabilities  are  currunlly 
undergoing  research  and  development, 
but  will  not  be  fully  in  place  by 
September  1993  when  \he  Census 
Bureau  must  select  the  design  features 
for  the  1995  test.  For  each  design,  the 
Census  Bureau  will  assess  the  degree  to 
which  one  or  more  features  rely  on 
methods  that  are  not  fully  developed, 
the  steps  that  must  be  taken  to  develop 
the  methods,  and  risk  to  the  design  if 
full  development  is  unsuccessful. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  This  criterion  should  be  made 
mandatory. 

2.  This  criterion  appears  to  be  an 
explanation  of  intended  work  rather 
than  a  criterion. 

3.  The  Census  Bureau  should  not  use 
sampling  to  derive  basic  redistricting 
counts;  do  not  use  sampling  if  it  means 
the  weighting  of  noru^sponse  housing 
units  by  nonresponse  sampUnc. 

4.  Planning  should  be  flexible. 

5.  The  Census  Bureau  should  develop 
a  model  to  quantify  concepts  such  as 
cost  and  risk. 

6.  There  is  no  significant  difference 
between  this  criterion  and  desirable 
criterion  9. 

7.  Desirable  criteria  8.  9.  and  12 
should  be  combined. 

Response:  1.  The  Census  Bureau 
decided  not  to  make  this  a  mandatory 
criterion.  Certain  criteria  are  clearly 
more  critical  in  assessing  the  design 
features  of  the  census  than  others,  and 
because  of  thfeir  relative  importance 
these  criteria  become  mandatory.  In 
essence  they  become  the  "bottom  line" 
for  conducting  the  census.  Other  criteria 
are  important  and  the  Census  Bureau 
appreciates  the  comments  and 
acknowledges  the  concerns  about  these 
criteria;  but,  in  the  best  judgment  of  the 
Census  Bureau  these  are  not  mandatory 
criteria.  In  considering  whether  a 
criterion  should  be  mandatory  or 
desirable,  the  Census  Bureau  considered 
such  factors  as  its  importance,  whether 
or  not  it  would  be  in  conflict  with  a 
mandatory  criterion,  and  whether  or  not 
the  Census  Bureau  could  accomplish  it. 

2.  The  purpose  of  the  criteria  is  to 
provide  guidelines  for  the  Census 
Bureau  to  use  in  assessing  the  design 
alternatives.  These  criteria  are  not 
absolute  requirements  for  assessing  the 
designs. 

3.  The  Census  Bureau  acknowledges 
comments  concerning  the  use  of 
sampling.  This  issue  is  fundamentally 
one  of  equity  in  drawing  voting  district 
boundaries,  and  thus  the  assurance  of 
accuracy  of  data  at  small  geographic 
levels  is  needed.  The  error  at  any 
geographic  level  is  a  function  of  both 
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samplint?  error  and  nonMrrplma  ?>r'or 
The  Census  Bureau  'mu\  evaluate  the 
total  emar  at  various  geot^raphic  levels. 
The  Census  Bureau  rr.av  consider  using 
an  estima'.ion  process  to  produce 
estimates  at  the  block  level.  Thus,  the 
possible  use  af  counts  or  count 
esti.Tiates  wiil  be  determined  after 
further  research.  To  as-spss  different 
design  alternatives,  the  Census  Bureau 
needs  to  be  as  fiexibie  and  open  as 
possible  at  this  stage  of  the  process  with 
respe>:t  to  the  issues  of  sampling. 

4  The  Census  Bureau  is  making  every 
attempt  to  keep  this  process  as  open  and 
flexible  as  possible.  The  Census  Bureau 
is  in  azreement  with  this  comment. 

5  Tnis  comment  would  unnecessarily 
ccnstr^in  the  criterion. 

6.  The  Census  Bureau,  after  reviewing 
this  comment,  determined  that  desirable 
criteria  B  and  9  ars  si'j"~!^f3p*'v 
different  This  cnter.on  ^dlrvsses 
individual  improvements;  the  next 
cntetnon  addresses  all  as  a  whole. 

7  The  Census  Bureau  after  reviewing 
this  comment,  determined  that  desirable 
cntena  8,  9,  and  12  aie  signitlcantly 
different.  This  cntenon  addresses 
individual  improvements;  the  next 
cntenon  addresses  all  as  a  whole. 
Desirable  cntenon  »12  was  deleted.  (See 
response  for  desirable  cntenon  #12.) 

Conclusion  The  criterion  remains  as 
proposed  in  the  March  25.  1993  Federal 
Register  notice. 

9  (Previously  desirable  criterion  #11) 
Maior  design  features  can  be  tested  and 
developed 

Description  The  census  is  a  massive, 
complex,  and  expensive  undertaking. 
S'akeholders  and  the  public  need 
asstirance  m  the  success  of  its 
operational  implementation  and  the 
resultant  quality  of  its  products.  The 
Census  Bureau  must  be  able  to  fully  test 
and  develop  the  loeistical. 
technological.  and  opera'ional 
requirements  for  the  chosen  design. 
Each  design  under  consideration  will  be 
assessed  to  determine  if.  taken  together. 
I's  com.pcnents  produce  the  desired 


resu 


Sumniary  of  Comments:  The  Census 
Bureau  received  the  follovnng 
ccmmfnts  on  this  criterion: 

1  This  should  be  a  mandatory 
criterion 

2  The  Census  Bureau  should 
maintain  flexibility  in  the  planning 
proress. 

3  This  criterion  is  not  significantly 
different  from  desirable  criterion  #9. 

4  Desirable  criteria  8.  9.  and  12 
should  be  combined. 

Response:  1.  The  Census  Bureau 
decided  not  to  make  this  a  mandatory 
criterion.  Certain  criteria  are  clearly 
more  critical  in  assessing  the  design 


features  of  the  census  th.in  others,  and 
because  of  their  relative  importance 
these  criteria  become  mandator,'.  In 
essence  they  become  the  "bottom  line  ' 
for  conducting  the  census.  Other  criteria 
are  important  and  the  Census  Bu.reau 
appreciates  the  comments  and 
acknowledges  the  concerns  about  these 
criteria;  but,  in  the  best  judgment  of  the 
Census  Bureau  these  are  not  mandatory 
criteria.  In  considering  whether  a 
criterion  should  be  mandatory  or 
desirable,  the  Census  Bureau  considered 
such  factors  as  its  importance,  whether 
or  not  it  would  be  in  conflict  with  a 
mandatory  criterion,  and  whether  or  not 
the  Census  Bureau  could  accomplish  it. 

2.  The  Census  Bureau  is  making  every 
attempt  to  keep  this  process  as  open  and 
flexible  as  possible.  The  Census  Bureau 
is  in  agreement  with  this  comment. 

3/4.  The  Census  Bureau,  after  further 
review  and  thought,  determined  that 
these  are  separate  criteria.  Criterion  #8 
addresses  individual  improvements; 
criterion  #9  addresses  all  as  a  whole. 
Desirable  criterion  #12  was  deleted  (See 
response  for  desirable  criterion  «12  1 

Conclusion:  The  Census  Bureau  made 
one  editorial  change  to  the  title,  deleting 
the  word  "fully;"  cthe!^\nse,  the 
criterion  remains  as  proposed  in  the 
March  25,  1993  Federal  Register  notice. 

10.  (Previously  desirable  critenon 
•12)  Provision  of  opportunities  to 
involve  the  US  Postal  Service;  state, 
local,  American  Indian  Tribal,  and 
Alaska  Native  Village  governments; 
national  organizations,  and  other 
private,  nonprofit,  and  commercial 
enterprises. 

Description:  The  involvement  of 
organizations  outside  the  Census  Bureau 
can  benefit  the  planning  and  conduct  of 
the  census  by  bringing  expertise  and 
cooperation  into  the  census-taking 
process.  The  Census  Bureau  will  assess 
the  features  of  each  design  in  terms  of 
their  ability  to  support  this  external 
participation. 

Sununary  of  Comments;  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  This  criterion  should  be  mandatory. 

2.  This  criterion  is  important. 

3.  It  should  be  part  of  any  design 
alternative. 

4.  This  criterion  should  be  amended 
to  explicitly  include  the  governments  of 
American  bidian  tribes  along  with  state 
and  local  governments  as  entities  to  he 
involved  in  the  census-taking  process. 

5.  This  kind  of  involvement  is  vitally 
important;  however,  it  should  not  be  a 
criterion,  but  rather  an  element  of  any 
plan. 

Response;  1.  The  Census  Bureau 
decided  not  to  make  this  a  mandatory 
criterion.  Certain  criteria  are  clearly 


u.ore  cnticdl  in  assessing  the  design 
features  of  the  census  than  others,  and 
because  of  their  relative  importance 
these  criteria  become  mandatory.  In 
essence  they  become  the  "bottom  line" 
^3r  .-onductlng  the  census.  Other  criteria 
are  important  and  the  Census  Bureau 
appreciates  the  comments  and 
acknowledges  the  concerns  about  these 
critena,  but,  in  the  best  judgment  of  the 
Census  Bureau  these  are  not  mandatory 
criteria.  In  considering  whether  a 
criterion  should  be  mandatory  or 
desirable  the  Census  Bureau  considered 
such  factors  as  its  importance,  whether 
or  not  it  would  be  in  conflict  with  a 
mandatory  criterion,  and  whether  or  not 
the  Census  Bureau  could  accomplish  it. 

2/3  The  comments  are  compatible 
with  the  criterion. 

4.  After  reviewing  the  comment,  the 
Census  Bureau  decided  to  change  the 
wording  of  this  criterion  to  explicitly 
include  American  Indian  Tribal  and 
Alaskan  Native  Village  governments. 

5.  The  purpose  of  the  criteria  is  to 
provide  guidelines  for  the  Census 
Bureau  to  use  in  assessing  the  design 
alternatives.  These  criteria  are  not 
absolute  requirem.ents  for  assessing  the 
designs. 

Conclusion;  The  title  of  this  criterion 
was  changed;  otherwise  it  remains  as 
proposed  in  the  March  25,  1993  Federal 
Register  notice. 

The  Following  Desirable  Criteria  Were 

Deleted 

11.  (Previously  desirable  criterion 
«10)  Methods  and  procedures  are 
understandable  and  credible  to  the 
public. 

DescTiption:  The  American  public  and 
various  groups  with  a  stake  in  the 
census  need  to  have  confidence  in  the 
methods  and  procedures  employed  m 
the  census  process.  Tlie  features  of  each 
design  will  be  assessed  to  determine 
compUance  with  this  crUerion. 

Summ.ary  of  Comments;  The  Census 
Bureau  received  the  following 
comments  on  this  criterion; 

1.  This  criterion  is  ambiguous  and  not 
well  thought  cut. 

2.  It  would  be  difficult  to  explain  to 
the  American  public,  and  it  is  a  media/ 
public  relations  problem,  not  a  criterion. 

3.  One  comment  was  in  support  of 
this  criterion. 

4.  One  comment  suggested  that  it 
'^'^ould  be  mandatory. 

5.  The  Census  Bureau  should  not  use 
sampling  for  redistricting  counts. 

Response: 

1/2.  The  Census  Bureau  agrees  with 
these  comments  and  deleted  the 
criterion. 

3/4.  The  Census  Bureau  decided  to 
delete  this  criterion  for  two  reasons. 
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993  Federal 
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First,  the  overall  process  for  planning 
for  the  decennial  census  is  an  open 
process  in  which  all  stakeholders, 
including  the  pubHc.  examine  and 
provide  input.  Through  this  process,  the 
stakeholders  should  understand  the 
methods  and  procedures  of  the  census. 
Second,  in  addition  it  is  not  possible  to 
measure  whether  the  methods  and 
procedures  are  understandable  and 
credible  to  the  public.  Therefore,  this 
criterion  should  not  be  necessary. 

5.  The  Census  Bureau  acknowledges 
comments  concerning  the  use  of 
sampling.  This  issue  is  fundamentally 
one  of  equity  in  drawing  voting  district 
boundaries,  and  thus  the  assurance  of 
accuracy  of  data  at  small  geographic 
levels  is  needed.  The  error  at  any 
geographic  level  is  a  function  of  both 
sampling  error  and  nonsampling  error. 
The  Census  Bureau  will  evaluate  the 
total  error  at  various  geographic  levels. 
The  Census  Bureau  may  consider  using 
an  estim.ation  process  to  produce 
estimates  at  the  block  level.  Thus,  the 
possible  use  of  counts  or  count 
estimates  will  be  determined  after 
further  research.  To  assess  different 
design  alternatives,  the  Census  Bureau 
needs  to  be  as  flexible  and  open  as 
possible  at  this  stage  of  the  process  with 
respect  to  the  issues  of  sampling. 

Conclusion:  The  criterion  was 
deleted. 

12.  (Previously  desirable  criterion 
#13)  Confidence  that  related  aspects  of 
the  Federal  statistical  structure  will  be 
in  place  to  support  the  census. 

Description:  Some  of  the  designs 
under  consideration  require  clarification 
or  redefinition  of  aspects  of  the  Federal 
.statistical  system.  The  ability  of  this 
system  to  perform  in  areas  such  as 
providing  access  to  administrative 
records,  and  providing  or  using  data 
collected  in  ways  that  differ  from  past 
experience,  must  be  ensured  to  support 
some  of  the  designs.  The  relevance  of 
the  criterion  to  each  design  will  be 
assessed,  and  the  necessary  changes  will 
be  documented. 

Summary  of  Comments:  The  Census 
Bureau  received  the  following 
comments  on  this  criterion: 

1.  The  criterion  is  too  vague.  (1) 

2.  It  should  be  combined  with 
desirable  criteria  8,  9,  and  12.  (1) 

3.  The  Census  Bureau  must  ensure  the 
conduct  of  the  census.  (1) 

Response:  1.  The  Census  Bureau 
agrees  with  the  comment  that  the 
criterion  is  confusing  and  too  vague, 
and  deleted  the  criterion. 

2.  The  Census  Bureau  determined  that 
criteria  8,  9,  and  12  are  significantly 
different.  The  Census  Bureau  also 
decided  that  criterion  12  should  be 
"deleted.  See  response  »1. 


3.  The  Census  Bureau  agrees  with  this 
comment.  Conclusion:  The  criterion  was 
deleted. 

General  Comments:  In  addition  to  the 
comments  discussed  above,  there  were 
other  comments  and  suggestions 
regarding  the  overall  approach  used. 
While  many  of  these  comments  are 
valuable  to  consider  in  the  overall 
planning  of  the  census,  they  are  not 
applicable  in  assessing  design 
alternatives. 

There  also  were  comments  and 
suggestions  regarding  additional 
criteria.  We  considered  these  comments 
and  determined  that  we  would  maintain 
the  criteria  developed  for  and  reflected 
in  the  proposed  March  25  notice  and  as 
revised  or  deleted  in  this  notice.  We 
determined  that  since  the  criteria 
reflected  herein  are  the  most 
appropriate,  we  should  not  add  further 
criteria. 

The  Census  Bureau  appreciates  the 
time  and  thought  that  the  respondents 
have  given  to  reviewing  and  providing 
written  comments  on  these  criteria. 

Dated:  July  14. 1993. 
Harry  A.  Scarr. 

Acting  Director,  Bureau  of  the  Cerxsus. 
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Fo'esgn-T'ac^e  Zones  Eofl'C 

Fore'Qn-T'ade  Zone  35— P'".:<^delphia, 
PA,  Application  for  S.;bzo'-e,  Mp'-k 
Pharmaceutical  Plant,  West  Fc.nt,  PA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Philadelphia  Regional 
Port  Authority,  grantee  of  FTZ  35, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  faciUty  of  Merck  &  Co., 
Inc.  (Merck),  in  West  Point, 
Pennsylvania,  adjacent  to  the 
Philadelphia  Customs  port  of  entry  area. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  1.1993. 

Merck  is  one  of  the  world's  largest 
pharmaceutical  manufacturers  with 
nearly  $9  billion  in  total  sales  in  1991. 
Its  primarj'  product  lines  include: 
Patented  prescription  and  over-the- 
counter  pharmaceutical  products, 
veterinary  pharmaceuticals  and 
agricultural  and  specialty  chemicals. 
This  proposal  is  part  of  an  overall 
company  cost  reduction  effort. 
(Applications  for  subzone  status  are  also 


being  submitted  for  seven  other  Merck 
facilities.) 

Merck's  West  Point  plant  (387  acres. 
4.2  mil.  sq.  ft.,  83  bldgs.)  is  located  at 
Sunnevlown  Pike  and  Broad  Street,  in 
the  town  of  West  Point,  Montgomery 
County.  Pennsylvania,  some  15  miles 
northwest  of  Philadelphia.  The 
company  is  currently  expanding  the 
plant  (609.000  sq.  ft.)  to  include  a 
biological  production  facility.  The  West 
Point  site  is  Merck's  largest  U.S. 
research  and  manufacturing  facility,  and 
also  the  headquarters  for  its  U.S.  Human 
Health  Division. 

The  facility  (5,000  employees)  is  used 
to  produce  a  wide  range  of  patented 
prescription  and  over-the-counter 
pharmaceutical  products.  The  finished 
products  include  "Pepcid"  ulcer 
treatment;  "Noroxin"  antibiotic; 
"Sinemet"  medication  for  the  treatment 
of  Parkinson's  disease,  and  "Dolobid" 
anti-inflammatory  analgesic.  A 
veterinarj'  product  is  also  produced  at 
the  plant.  Company  officials  are 
considering  the  production  of 
osteoporosis,  glaucoma,  and  oncology 
medications  at  the  West  Point  facility. 
Currently,  foreign-sourced  materials 
account  for,  on  average,  12  percent  of 
the  finished  product  value  and  include 
the  following  specific  chemicals: 
Diflunisal.  famotidine,  norfloxacin,  and 
levodopa.  The  company  may  purchase 
products  from  abroad  in  the  following 
general  product  categories:  gums, 
starches,  waxes,  vegetable  extracts, 
hydroxides,  hydrazine  and 
hydrcxylamine.  chlorides,  phosphates, 
carbonates,  hydrocarbons,  alcohols, 
phenols,  ethers,  epoxides,  acetals, 
aldehydes,  ketone  function  compounds, 
mono-  and  polyrarboxylic  acids, 
phosphoric  esters,  amine-,  carboxymide, 
nitrile-  and  oxygen-function 
compounds,  heterocyclic  compounds, 
sulfonamides,  vitamins,  hormones, 
sugars,  antibiotics,  gelatins.  enz>'mes, 
color  lakes,  soaps  and  detergents, 
medicaments,  and  pharmaceutical 
products. 

Zone  procedures  would  exempt 
Merck  from  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
(duty-free  to  23.5%.  most  dutiable  at 
6.3%).  The  duty  rates  on  foreign- 
sourced  items  range  from  duty-free  to 
23.5%,  with  most  falling  in  the  6.9%- 
13.5%  range.  The  application  indicates 
that  the  savings  from,  zone  procedures 
will  help  improve  the  firm's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
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investigate  the  application  and  report  to 
the  Board 

Pubhc  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Se<:retary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  20,  1993. 
Rebuttal  comments  in  respon.se  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  llie 
subsequent  1 5-dav  period  (October  4. 
1993). 

A  copy  of  the  application  and 
ar.companving  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  District  Director.  U.S. 

Department  of  Commerce,  Suite  202, 475 

Allendale  Road,  King  of  Prussia, 

Pennsylvania  19406. 
Office  of  the  Executive  Secretary.  Fweign- 

Trada  Zooes  Board,  U.S.  Department  of 

Qimmerce,  Room  3716,  14th  4 

Pennsylvania  Avenue,  .VW..  Washington, 

DC  20230. 

Dsted:  July  2,  1993 
lohn  |.  Da  PoBte.  Jr., 
t  <fn  uJive  Secrefory. 
IFR  Doc  93-17178  Filed  7-l»-93;  S;45  ami 
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Internationai  Trade  Admintstration 

■A-35t-80J] 

Indust.nal  Nitrocei^j'-jse  -'o"-  Brazil; 
Final  Pesutts  of  A."tia^f-iping  C:.'v 
Administrative  Rev^cA 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

5-^MMARY:  On  May  10,  1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  Brazil.  The  review 
covers  one  manufacturer/exporter  of  the 
merchandise  to  the  United  States,  and 
the  period  July  1. 1991.  through  June  30. 
1992, 

We  gave  interested  parties  an 
opportunity  to  com.ment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  remain  unchanged  from 
those  presented  in  the  preliminary 
results 

£-■-?:'•-=  :a-£;  July  20.  1993. 

F^q  F^nT„£=    NFCPMA-ON  CONTACT:  Fred 

h  :•.>;:  ...r  la;;.  '.■«  ^uvis,  UtTice  of 

.^  ntidumping  Compliance,  International 

Trade  Administration,  U.S.  Department 


of  Commerce.  V/ashington.  DC.  20230; 
telephone  (202)  482-5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  10.  1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  27537) 
the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  Brazil  (55  FR  28266, 
July  10. 1990).  The  Department  has  now 
completed  the  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
industrial  nitrocellulose.  Industrial 
nitrocellulose  is  a  dry,  white, 
amorphous  synthetic  chemical  with  a 
nitrogen  content  between  10.8  and  12.2 
percent,  and  is  produced  from  the 
reaction  of  cellulose  with  nitric  acid. 
Industrial  nitrocellulose  is  used  as  a 
film-fcsmrar  in  coatings,  lacquers, 
furniture  finishes,  and  printing  inks. 
The  scope  of  this  review  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  greater 
than  12.2  percent,  and  was  excluded 
from  the  antidumping  duty  order. 

The  subject  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  subheading  3912.20.00. 
HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Therefore,  we  determine  that 
the  final  margin  is  5.81  percent  for 
Companhia  Nitro  Quimica  Brasileira 
(Nitro  Quimica)  for  the  period  July  1. 
1991,  through  June  30, 1992. 

The  Department  will  instruct  the 
Customs  Ser\'ice  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  foreign  market  value  may  vary 
from  the  percentage  stated  above.  The 
Departm.ent  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for 
Nitro  Quimica  will  be  5.81  percent;  (2) 
for  the  previously  reviewed  or 


investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  any  previous  review,  or  the 
original  les.s-than-fair-vaJue 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise.  In  accord  with  the  Court 
of  International  Trade's  decisions  in 
Floral  Trade  Council  v.  United  States, 
Slip  Op.  93-79,  and  Federal-Mogul 
Corporation  and  the  Torrington 
Compatiyv.  United  States,  Slip  Op.  93- 
83,  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  61  25 
percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  retum/deslruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  v^ith  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR.  353.22. 

Dared:  July  9.  1<?93. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-17179  Filed  7-19-93;  845  ami 
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FOR  FURT*-€H 
Lawrence  D 
Pacific  Fish- 
Metro  Cent  ■' 
Avenue,  Per 
(503)  326-63 

Dated:  July ', 

Dsvid  S,  CrwtJ 
Acting  Dtrecto 
Conservation '. 

Marine  Fisbpri 
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DEPARTMENT  OF  COMMERCE 
Sationii!  Oceanic  nnd  Atmo*»D'-'4-  "c 

[I.D.  07"'4-.34; 

AGENCY:  National  Marine  Fisheries 
Survice,  NOAA.  Commerce. 

ACTION:  Notice  of  public  meeting. 

-,  J-4WAP''  The  Pacific  Fishery 

'         ..rent  Council  (Council)  has 

Ued  an  Ad  Hoc  Committee 
ILoinmittoe)  representing  Pacific 
whiting  fishing  and  processing  interests 
to  develop  an  allocation  proposal  for 
Council  consideration.  The  Committee 
will  hold  a  2-day  meeting  on  July  27- 
28.  1993.  to  be  held  in  room  440,  2000 
S.W.  First  Avenue.  Portland.  OR.  The 
meeting  will  begin  on  July  27  from  10 
a.m.  until  5  p.m.  and  continue  on  July 
28  from  8  a.m.  imtil  1  p.m. 

The  purpose  of  this  process  is  to 
develop  an  allocation  recommendation 
that  will  be  implemented  prior  to  the 
opening  of  the  1994  whiting  fishery. 

The  si]6member  committee  v.*  11 
include  one  shore-based  whiUnR 
processor,  one  factory-trawler,  Qr,e 
mothership-processor.  one  fisher  who 
delivers  primarily  to  shore-based 
processors,  one  fisher  who  delivers 
primarily  to  at-sea  processors  and  one 
at-large  groundfish  fishar  with  a  history 
of  fishing  for  both  whiting  and  other 
west  coast  groundfi.sh  species.  The 
Council  has  directed  the  Committee  to 
work  towards  consensus  regarding  the 
framework  of  an  allocation  agreement, 
considering  the  effects  of  limited  entry, 
expected  whiting  abundance,  and  other 
important  factors.  An  independent 
facilitator  will  help  the  Committee 
resolve  conflicts  and  work  towards  a 
consensus  position.  At  its  September 
meeting  the  Council  will  further  refine 
the  proposals  and  select  its  preferred 
alternative.  Final  Council  action  is 
slated  for  the  week  of  November  15. 
1993. 

FOR  FURTHER  ■»-';cn¥«,T«>,  co'-^ACT: 
Lawreni-t;  D.  S;x,  L^ec-uve  Diractor, 
Pacific  Fishery  Management  Council. 
MtJtro  Center,  Suite  420,  2000  S.W.  First 
Avenue.  Pcrtiand.  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  July  14, 1993. 

David  S.  Crssiin. 

Aisung  Direttor  Ojt:cp  of  Fisheries 

Conservation  and  Mar.  igcment.  National 

Marine  Fisheries  Service. 

!FRDoc.  93-17118  Filed  7-19-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

[>epar1m»nt  rf  th«  Air  Fofc^ 

!nt»nt  Tc  Prepar*  an  Environrrv^AitH 
iTpact  Ststement  tor  DiWKiaa.;  ar<: 
R^um  o<  Homestead  a*^'B,  Fi. 

The  United  States  Air  Force  (Air 
Force)  will  prepare  an  environmental 
impact  statement  (EIS)  to  assess  the 
potential  environmental  impacts  of  the 
disposal  and  reuse  of  Homestead  Air 
Force  Base  (AFB),  Florida.  Under  the 
1993  Defense  Base  Closure  and 
Realignment  Commission 
recommendations,  the  482d  F-16 
Fighter  Wing  (.\ir  Forre  Reserves),  the 
301st  Rescue  Squadron  and  the  North 
American  Air  Etefense  Alert  Activity 
would  remain  at  Homesteed  AFB.  If 
these  recommendations  become  law,  thb 
Air  Force  will  construct  aviation-related 
facilities  to  support  these  organizations 
in  cantonment  areas  at  Homestead  AFB. 
The  remainder  of  base  property  of 
Homestead  will  be  closed  and  made 
available  for  disposal  and  reuse.  The  EIS 
will  address  the  disposal  of  the  property 
to  public  or  private  entities  and  the 
potential  impacts  of  reuse  alternatives. 

To  provide  a  forum  for  the 
community  to  make  oral  comments,  a 
scoping  meeting  is  scheduled  for  August 
17,  1993  in  the  Homestead  AFB  area. 
Notice  of  the  time  and  location  of  the 
meeting  will  be  made  available  to  public 
officials,  the  community  and  the  local 
news  media  outlets  at  a  later  date.  The 
purpose  of  this  meeting  is  to  identif)'  the 
environmental  issues  and  concerns  that 
should  be  analyzed  to:  (1)  Support  base 
disposal  and  reuse,  (2)  solicit  comments 
on  the  Proposed  Action  and  (3)  solicit 
potential  disposal  and  reuse  alternatives 
for  consideration  in  developing  the 
Homostead  EIS.  In  soliciting  disposal 
and  reuse  alternatives,  the  Air  Force 
wrill  consider  all  reasonable  alternatives 
offered  by  any  Federal,  state  or  local 
government  agency  and  any  federally- 
sponsored  or  private  entity  or 
individual  with  an  interest  in  acquiring 
available  property  at  Homestead  AFB. 
The  resulting  environmental  impacts 
will  be  considered  in  making  disposal 
decisicms  which  will  be  documented  in 
the  Air  Force's  Final  Disposal  Plan  for 
Homestead  AFB. 

To  en -Jure  the  Air  Force  will  have 
sufficient  time  to  consider  public 
comments  on  environmental  issues  to 
be  included  in  the  EIS,  and  disposal 
alternatives  to  be  included  in  the  Final 
Disposal  Plan,  comments  and  reuse 
proposals  should  be  forwarded  to  the 
address  listed  below  at  anytime  during 
the  environmental  impact  analysis 
process. 


Please  direct  written  corrr  nn«  nr 
requests  for  hnih<»r  informftt     . 
concerning  the  H'"n»^i«ft('  Sfs*'  i'';:'^:-!"*.^! 
and  reuse  EIS  to:  Lt  Col  Gary  P. 
Baumgartel,  AFCEE/ESE,  8106 
Chennauh  Roed,  Brooks  AFB.  TX 
-Q-'j.;   <;oip   (210)536-3869. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-17095  Filed  7-19-93;  8:45  ami 
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C  : a'tss  c  '  IX)'-'  A;)vMt'>r\  CI'  ■:-  -ot  *Of 

E:~^  •  or'Tients*  Re»lc?f8tK?r!  sf.c  '-?aite 

Msnggefifnt 

*uc^*CY:  Office  of  Policy  and  Program 
iiiiuimation.  Office  of  Environmental 
Restoration  and  Waste  Management. 
Department  of  Energy. 
ACTKM:  Notice  of  availAbiUty  of  draft 
report  and  request  for  comment. 

S  ^ «  u  *  p  V :  The  Department  of  Energy  has 
completed  a  draft  report  to  Congress  on 
Citizens'  Advisory  Groups  for 
Environmental  Restoration  and  Waste 
Management.  The  report  is  a  rpsor  s*^  to 
a  requirement  in  section  3132  o;   ;  « 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993.  The  Department  will 
solicit  public  comments  on  the  Draft 
Report. 

DATES:  Comments  must  be  submitted  by 
September  20, 1993. 
AD^nt^sfS  Copies  of  the  Draft  Report 
n  -;  >    r  i  ned  by  calling  or  fiaxing  the 
number  below  or  writing  the  following 
address:  Department  of  Energy,  EM-4. 
rm.  5B031, 1000  Independence  Ave. 
SW.,  Washington,  DC  20585.  Comments 
should  be  sub'T"**^'^  *f^  •'^■"'  '•'^■1'>>ss. 

FOR  FURTHER  ih.  -jrma"  -.**»  :'.:.+, '/-.,:t: 

David  W.  Waldrop,  Acting  Director. 
Office  of  Policy  and  Program 
Information,  U.S.  Department  of  Energy. 
Washington.  DC  20545.  phone:  (202) 
586-5944,  fax:  (202)  586-0293. 
SUPPl    '^E  >^"-  •  =<Y  INFORMATION:  The 
Depanniuiit  of  Energy  has  completed  a 
draft  report  to  Congress  on  citizens' 
advisory  groups  for  Environmental 
Restoration  and  Waste  Management. 
The  report  contains  a  comprehensive 
look  at  the  background,  status,  and 
plans  for  citizens'  advisory  groups  to 
address  DOE's  environmental 
restoration  and  waste  management 
issues.  It  also  discusses  the 
Department's  broader  public 
participation  efforts  related  to 
environmental  restoration  and  waste 
management. 

The  Report  consists  of  six  sections. 
Section  I  provides  a  general 
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introduction   Se't'.or.  !!  discusses 
information  rB'a'ei  '  )  'he  effectiveness 
of  existing  citizen-,  a. ivisory  groups; 
Section  111  discusses  the  desirability  of 
establishing  new  citizens'  advisory 
SiroLips  and  current  efforts  in  this  regard; 
Section  IV  addresses  methods  of 
improving  public  participation  in  DOE's 
environmental  restoration  and  waste 
manacemer*  srtivities;  Section  V 
h:^hi!gh*s  ,    rr:n^entsand 
recorTimendat;r:ns  -a  h;(.h  have  been 
ji^alhered  fr'].'!^  i  '.  ar;etv  of  sources;  and 
Section  \'l  5  .mmanzes  the  contents  of 
the  Draft  Repo,-^ 

The  Depanment  jf  Energy  is  actively 
worlting  with  States  and  the 
Environmental  Protection  Agency  to 
establish  citizens'  advisory  groups  at 
five  "pilot"  sites  fFemald,  Idaho. 
Richland.  Rocicy  Flats,  and  Savannah 
Riveri  .Section  ni  highlights  these 
ongoing  efforts.  In  its  final  report,  which 
DOE  has  agreed  to  submit  by  May  15, 
1994,  DOE  will  include  an  update  on 
these  groups,  and  an  assessment  of  the 
effectiveness  of  the  Department's 
solicitation  and  use  of  stakeholder  input 
in  Its  de<;isionmak.ing  process. 

Issued  in  Washington,  DC  this  13th  day  of 
iuly,  1993 

ThomM  P.  GrvuDbiv 
Assistant  SfKretnr,  for  Environmental 
Bestomtion  and  ^^aste  Management. 
■f-R  [>»:  93-17171  Filed  7-1&-93;  8:45  am] 


Advisory  Committee  for  Mallonai 
Electric  end  Magnetic  Fields  Research 
and  PuWIc  Information  Disseminatic^ 
Program;  Meeting 

AGENCY:  Depart.ment  of  Energy. 
ACTXX:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 

;Public  1x3  A  .Z^63,  86Stat.  770). 
not:  e  is  t.^^tm:  y  given  of  a  meeting  of 
the  National  Electric  and  Magnetic 
Fields  Advisory  Committee. 

OAriS:  Thursday,  August  5.  1993:  8:30 

a  m  -'  p  m.  Friday,  August  6, 1993:  8:30 

a  m  -12  10  p.m. 

ADDRESSES:  Washington  Marriott  Hotel. 

1221  22nd  Street,  Washington.  DC 

20017 

FO«  FURTHER  INFORMATKX  CONTACT: 

Robert  Brewer,  Director,  Utility  Systems 

Division,  EE-141,  1000  Independence 

Avenue  SW,.  Washington,  DC  20585. 

(202) 586-2828 

SUPPLEMENTARY  INFORM ATKIN:  The 

.National  Electr:;  and  Magnetic  Field 

.^dvlso^\•  Coir..'n;"ee  will  advise  the 

Department  of  Energy  arid  the  National 

Institute  of  Environmental  Health 


Sciences  on  the  design  and 
implementation  of  a  five-year,  national 
electric  and  magnetic  fields  research 
and  public  information  dissemination 
program.  The  Secretary  of  Energy, 
pursuant  to  section  2118  of  the  Energy 
Pohcy  Act  of  1992,  Public  Law  102-486. 
has  overall  responsibility  for 
establishing  the  national  program  which 
includes  health  effects  research, 
development  of  technologies  to  assess 
and  manage  exposures,  and 
dissemination  of  information. 

Tentative  Agenda 
Thursday.  August  5,  1993 

8:30  a.m. — Welcome  and  opening  remarks 

9  a.m. — Presentation  on  committee  member 
responsibilities  and  conflict  of  interest 
provisions 

9:30  a.m. — Status  report  on  Implementation 
of  Section  2118  of  the  Energy  Policy  Act 

10  a.m. — Break 

10:15  a.m. — Department  of  Energy 
presentation  on  Draft  Strategic  Plan  for  the 
National  Electric  and  Magnetic  Fields 
Research  and  Communications  Program 

1 1  a.m. — Background  and  status  of 
Department  of  Energy  and  National 
Institute  of  Environmental  Health  Sciences 
electric  and  magnetic  fields  research 

12  p.m. — Lunch  Break 

1  p.m. — Presentation  of  Department  of 
Energy  plans  for  research  and 
communications  activities  and  Advisory 
Committee  questions 

2:15  p.m. — Presentation  of  National  Institute 
of  Environmental  Health  Sciences  plans  for 
health  effects  research  and  communication 
and  Advisory  Committee  questions 

3:30  p.m.— Break 

3:45  p.m. — Open  time  for  public  comments 

5  p.m. — Adjourn 

Friday,  August  6.  1993 

8:30  a.m. — Election  of  Advisory  Committee 

chairperson 
9  a.m. — Advisory  Committee  discussion  of 

Department  of  Energy  and  National 

Institute  of  Environmental  Health  Sciences 

program  plans 
10:30  a.m.— Break 
10:45  a.m. — Advisory  Committee  planning 

for  future  meetings  and  conunittee 

procedures 
12:30  p.m.— .Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
ojjen  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Robert  Brewer  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Depending 
on  the  number  of  requests,  comments 
may  be  limited  to  five  minutes.  The 


Designated  Federal  Officer  is 
eni powered  to  conduct  the  meeting  in  a 
fashion  ihat  will  facilitate  the  orderly 
condact  oi  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  F.-^edom  of  Information 
Public  Reading  Room.  lE-190,  Fonrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p  m..  Monday  through 
Friday,  except  Federal  holidays. 

Is.si.pd  at  Washington,  DC  on  July  14. 1993. 
Marcia  L.  Morn*, 

i>/)ufv  Advisorv  Committee  Management 

Officer. 

!FR  Doc.  93-17172  Filed  7-19-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF93-1 30-000] 

BCH  Energy,  LP.;  Application  for 
Commission  Certification  Of  Quailfving 
Status  of  a  Small  Powef  Production 
Facility 

July  14. 1993. 

On  lulv  9.  1993,  BCH  En«-gv.  LP., 
c/o  VEDCO  Energy  Corp  of  i;  75  7  Katy 
Freeway.  Suite  940,  Houston,  Texas 
77079.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §292.2n7(bl  of  the 
Commission  s  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  cwmple'o  filing. 
According  to  the  applicant,  the  15.4 
MW  refuse  derived  fuel  small  power 
production  facility  will  be  io<::ated  in 
.  Bladen  County,  North  Carolina,  and  will 
consist  of  two  atmosphenc  P.uid  bed 
combustor-boiler  systems  and  a  multi- 
valve,  double  extraction/condensing 
steam  turbine  generator.  The  primary 
energy  source  will  be  biomass  in  the 
form  of  processed  municipal  solid 
waste.  Installation  of  the  facility  is 
expected  to  commence  in  the  fourth 
quarter  of  1993. 

Any  persons  dv'sinng  lu  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Re-gulatorv  Comimission,  825  Nonh 
Capitol  Street,  NE,  Washington,  DC 
20426,  in  nccordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  AH  such 
motions  or  protests  must  be  filed  by 
Augu.st  19,  1993  and  must  be  served  on 
the  applicant.  Protests  will  be 
considered  bv  'he  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 


protestants  j 
Any  persons 
must  file  a  p 
of  this  filing 
Commission 
inspection. 
Lois  D.  Casbe 
Secretary. 
IFR  Doc.  93-1 
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protestants  parties  to  the  proceeding. 

Any  persons  wishing  to  become  a  party 

must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbell, 

Secretary. 

!FR  Doc.  93-17111  Filed  7-19-93;  8:45  am] 
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Application  Filed  with  the 


sslon 


July  14,  1993. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Amendment 
of  License. 

h.  Project  No:  2 A82-018. 

c.  Date  Filed:  June  23. 1993. 

d.  Applicant:  Niagara  Mohawk  Power 
Company. 

e.  Name  of  Project:  Sherman  Island 
Development  of  the  Hudson  River 
Project. 

f.  Location:  Hudson  River  in  the 
Tovms  of  Queensbury/MoreTi  W^iiren/ 
Saratoga  Counties,  New  Yorik 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Nlr.  Jacob  S, 
Niziol,  Niagara  Mohawk  Power 
Company.  300  Erie  Boulevard  West, 
Svracuse,  NY  13202,  (315)  428-5556. 

'i.  FERC  Contact:  John  Costello,  (202) 
219-2914. 

j.  Comment  Date:  August  2.  1993. 

k.  Description  of  Project:  The  Niagara 
Mohawk  Power  Company,  licensee  for 
the  Sherman  Island  Development  of  the 
Hudson  River  Project,  requests  the 
Commission's  approval  to  leave  in  place 
as  a  permanent  project  feature  a 
substantial  portion  of  a  cofferdam  at  the 
Sherman  Island  Development.  The 
licensee  proposes  to  leave  6  of  the  IJ 
cells  in  place.  The  remaining  7  cells 
would  project  approximately  7  feet 
above  tlie  normal  pond  levels.  A  second 
alternative  being  considered  requires 
complete  removal  of  cell  Nos.  1  through 
5;  removal  of  the  upper  portions  of  cell 
Nos.  6  through  11  to  three  feet  below 
normal  pool  levels;  and  partial  removal 
of  cell  Nos.  12  and  13  of  the  extent 
necessary  to  not  impede  water  flows. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  §§  385.210,  .211. 


.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "Comments." 
"Recommendations  for  Terms  and 
Conditions,"  "Protest"  or  "Motion  to 
Intervene,"  as  applicable,  and  the 
project  number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  these  documents  must 
be  filed  by  providing  the  original  and  8 
copies  to;  The  Secretary,  Federal  Energy 
Regulator}'  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  93-17104  Filed  7-19-93;  8:45  am] 

BILUNG  CODE  871 7-01 -«l 


[DC 


'D93-12545T  Colorado-57] 


administered  by  the  Colorado  Oil  &  Gas 
Conservation  Oammission,  and  consists 
of  all  or  portions  of  the  following 
acreage: 

Township  32  North.  Range  10  West 
Section  3:  E/2 

Township  33  North.  Range  10  West 
Sections2.  n.and27:  All 
ToviTiship  32  North.  Range  1 1  West 
Sections  10  and  16:  All 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portions  of  the  Mesaverde 
Group  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-17107  Filed  7-19-93;  8:45  ami 
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United  Stales  De-a'-:~^en'  ■„:•  'he 
interior,  NGPA  Notice  n'  De"-;!- mi  nation 
Dv  ,J jr:sdic!'onai  Agency  .Designating 

f-qht  "nr™a'  o" 

July  14,  1993. 

Take  notice  that  on  July  12. 1993.  the 
United  States  Department  of  Interior. 
Bureau  of  Land  Management  (BLM) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  portions  of  the 
Mesaverde  Group  Formation  in  the 
Ignacio  Blanco-Mesaverde  Field  West  in 
La  Plata  County.  Colorado,  quahfies  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  recommended  area 
encompasses  approximately  3.520  acres, 
of  which  approximately  640  acres  are 


[Dec* 


T  093-7-1-000) 


1 8  s  Co.; 


July  14.  1993. 

Take  notice  that  on  July  9, 1993, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheet  with  a 
proposed  effective  date  of  July  9.  1993: 

45th  Revised  Sheet  No.  4 

Alabama-Tennessee  states  that  this 
filing  is  an  out-of-cycle  purchased  gas 
adjustment  (PGA)  filing,  the  purpose  of 
which  is  to  correlate  more  accurately 
Alabama-Tennessee's  projected  gas 
costs  with  the  rates  of  its  upstream 
pipeline  supplier.  Tennessee  Gas 
Pipeline  Company  (Tennessee). 
Alabama-Tennessee  states  that  oirrent 
spot  market  prices  indicate  that 
Tennessee's  Transition  Gas  Inventory 
Charge  (TGIC)  sales  commodity  rates, 
which  are  based  on  a  spot  index,  will 
decrease  unexpectedly  and  substantially 
from  those  projected  by  Alabama- 
Tennessee  in  its  quarterly  PGA  filing 
that  it  submitted  on  May  28, 1993  in 
Docket  No.  TQ93-6-1.  In  addition  to  the 
decrease  in  Tennessee's  TGIC 


38754 
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commodity  sales  rates,  Alabama- 
Tennessee  states  that  its  filing  reflects 
its  use  of  the  revised  demand  cost 
allocation  ratio  for  computing  the  rates 
for  jurisdictional  sales  customers  that 
was  agreed  upon  in  the  joint  settlement 
filed  on  December  29,  1992  by  Alabama- 
Tennessee  and  the  Tennessee  Valley 
Municipal  Gas  Association  in  Docket 
Nos.  TQ92-5-1  et  al..  which  the 
Commission  approved  by  Letter  Order 
dated  February  24, 1993. 

In  addition  to  a  waiver  of  §  154.22  of 
the  Commission's  Regulations  so  that  its 
revised  tariff  sheet  can  be  made  effective 
as  of  July  9,  1993,  Alabama-Tennessee 
has  requested  any  other  waivers  of  the 
Commission's  Regulations  that  may  be 
necessary  to  permit  the  tariff  sheet  to 
become  effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  fihng  have  been  mailed  to 
all  of  its  jurisdictional  sales  and 
transportation  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385,211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D  Cashell. 
Secret  arj\ 
[FR  Doc.  93-17105  Filed  7-ig-93:  8:45  am) 
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[Docket  No.  ER93-540-O0O1 

American  E!ectr;c  Power  Service 
Corp,;  Filing 

July  14,  1993. 

Take  notice  that  on  July  7, 1993. 
American  Electric  Power  Service 
Corporation,  acting  as  agent  for 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company. 
Indiana  Michigan  Power  Company. 
Kentucky  Power  Company,  Kingsport 
Power  Company.  Ohio  Power  Company 
and  Wheeling  Power  Company. 
operating  companies  of  the  American 
Electric  Power  (AEP)  System 
(collectively  "the  .A.EP  Companies") 
submitted  for  filing  as  an  initial  rate 


schedule,  a  Revised  Transmission 
Service  and  Ancillary  Control  Area 
Services  Tariff,  along  with  certain 
additional  information  requested  in  a 
letter  dated  June  4, 1993  by  Donald  J. 
Gelinas,  Director  Division  of 
AppHcations. 

The  proposed  Tariff  provides  for  the 
provision  of  transmission  service  by  the 
AEP  Companies  for  Ehgible  UtiUties. 
The  basic  rate  for  such  transmission 
service,  as  revised,  is  $2980  per 
megawatt  per  month.  The  tariff  also 
makes  available  Ancillary  Control  Area 
Services  to  Transmission  Service  users 
which  require  such  services. 

Copies  of  the  filing  have  been  served 
upon  the  public  service  commissions  of 
Indiana,  Kentucky,  Michigan,  Ohio, 
Tennessee,  Virginia  and  West  Virginia, 
and  the  parties  to  Docket  No.  ER93- 
540-000.  The  AEP  Companies  request 
an  effective  date  of  September  6,  1993 
for  the  proposed  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  28, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-17175  Filed  7-19-93;  8:45  am] 
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El  Paso  Natural  G a  <> 
Limited  Waiver 


Co    Petition  for 


July  14, 1993. 

Take  notice  that  on  July  9, 1993,  El 
Paso  Natural  Gas  Company  (El  Paso), 
filed  a  petition  for  limited  waiver 
pursuant  to  section  502(c)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA)  and 
§385.1101  of  the  Commission's  Rules  of 
Practice  and  Procedure.  El  Paso  requests 
a  limited  waiver  of  the  reporting 
requirements  contained  in  part  284  of 
the  Commission's  Regulations  under  the 
NGPA. 

El  Paso  states  that  with  the 
implementation  of  its  capacity  release 


program,  releasing  shippers  in  El  Paso's 
system  may,  inter  alia,  release  firm 
transportation  capacity  from  various 
receipt  points  to  various  delivery  points, 
on  either  a  permanent  or  temporary 
basis,  to  acquiring  shippers.  Since  part 
284  of  the  Commission's  Regulations 
clearly  mandates  the  reporting  of 
transportation  transactions,  El  Paso 
anticipates  that  the  reporting  capacity 
release  transactions  may  very 
dramatically  increase  the  number  of 
transportation  reports  required  to  be 
filed.  Further,  the  ability  to  have  flexible 
receipt  and  delivery  points  may  require 
El  Paso  to  file  a  significant  number  of 
subsequent  reports  after 
implementation. 

In  view  of  the  administrative  burden 
associated  with  El  Paso's  preparation 
and  filing  of  these  reports  for  capacity 
release  transactions  and  the 
Commission's  related  review.  El  Paso 
requests  waiver  of  those  sections  of  part 
284,  subparts  B  {§  284.106)  and  G 
(§  284.223(d)),  of  the  Commission's 
Regulations  that  require  El  Paso  to  file 
initial,  subsequent,  or  termination 
reports  within  thirty  (30)  days  or  upon 
termination  of  the  service  associated 
with  the  capacity  release  program  on  El 
Paso's  system.  El  Paso  states  that  the 
requested  waiver  would  apply  to  all 
temporary  capacity  release  transactions. 
El  Paso  also  requests  that  the  waiver 
also  apply  to  all  transportation 
transactions  that  involve  solely  the 
addition  or  deletion  of  receipt  and 
delivery  points.  El  Paso  states  it  will 
continue  to  file  the  initial,  subsequent, 
or  termination  reports  applicable  to 
permanent  transportation  transactions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
185.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  ser/e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspertion  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
iFR  Doc  93-17106  Filed  7-19-93;  8:45  am) 

BILUNG  CODE  S717-01-M 


[Oockat  No.  Rl 

Panhandle  E 
informal  Seti 

July  14,  1993. 

Take  notic 
settlement  cc 
in  this  procwi 
August  3. 19' 
continuing  tl 
4,  1993. at  th 
Energy  Regu 
First  Strt*et.  f 
the  purpose  i 
settlement  of 
docket. 

Any  part  v. 
385.102(c).  0 
defined  in  If 
to  attend  Pei 
party  must  n 
receive  inter 
Commission 
385  214) 

For  addition 
Gastilo  at  (202 
at  (202)  20«-5 
Lou  D.  Quihel 

Secretary 
[FRDoc.  93-: 

KLUMO  COOC  07 


[Doclist  No«.  I 
and  HP92-13; 

Tennessee  C 
Conference 


Federal  Register   '  Vol.  58.  No    1 


Tues'iav 


u,\ 


:}Q- 


iirc 


38: 


>nce  room. 


[Oockat  No.  RPfl1-22»-000] 

Panhandle  Eastern  Pipe  Lirve  Co.; 
Informal  S«tt»*ment  Con»«rence 

.  M   1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  beginning  Tuesday, 
August  3, 1993,  at  10  a.m..  and 
continuing  through  Wednesday,  August 
4. 1993.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington.  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docicet. 

.\ny  party,  as  defined  by  18  CFR 
38,T  102(c),  or  any  participant,  as 
ddfined  in  18  CFR  385.102(b),  is  invited 
tn  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
i-eceivB  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
185,214). 

For  additional  information,  contact  Carmen 
Gfistilo  at  (202)  208-2182  or  Joanne  Leveque 
at  (202)  208-5705 
i.ois  D.  C**hell. 
Secretary. 
[FR  Doc.  93-17106  Filed  7-19-93;  8:45  am) 
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[DockBt  No«.  RS92-23-^30«   BP«1-^  203-027 
and  HP92-1 32-029  (Con»olidat»d,  in  part}] 

Tennessee  Gas  Pipeline  Co.; 
Conference 

h  :\   14    1993. 

Take  notice  that  on  July  27,  1993. 
beginning  at  10  a.m.,  a  conference  will 
be  convened  in  the  above-captioned 
res'radunng  docket.  The  conference 
vvil  be  held  in  Hearing  Room  Number 
1  at  the  Federal  Energy  Regulatory 
Commission,  810  1st  St.  NE., 
W<ishington.  DC. 

On  July  2,  1993,  the  Commission 
1'  sued  its  "Order  on  Compliance  Filing 
ar.i  Granting  and  Denying  Requests  for 
Rei.t^a.-ing"  i;i  the  above-captioned 
docketj.  That  order  required  the 
Commission  Staff  to  convene  a  technical 
conference  within  30  days  on  the  issue 
of  "mandatory  balancing  agreements." 
This  technical  conference  is  being 
conducted  in  response  to  that  directive. 
Thus,  the  sole  issue  which  will  be 
a:  dressed  at  the  conference  will  be 
Tennessee  Gas  Pipeline  Company's 
mandatory  balancing  agreements,  as 
discussed  in  the  July  2, 1993  order. 

All  interested  parties  are  invited  to 
rttiend  Attendance  at  the  conference, 
however,  will  not  confer  party  status. 
For  additional  information,  interested 


parties  can  call  Sharon  Dameron  at  (202) 
208-2017. 

secretary 

[FR  Doc  93-1 7110  Filed  7-19-93;  8:45  am] 
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July  14.  1993. 

Take  notice  that  on  July  9, 1993. 
United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478,  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP93- 
544-000  a  request  pursuant  to 
§§157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  two-inch  tap  and  related 
facilities  to  enable  United  to  serve  Frito 
Lay,  Inc.  (Frito  Lay)  in  Fort  Bend.  Texas, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  install  and  operate 
a  two-inch  tap,  two-inch  meter  station, 
one-inch  regulator  station  and  about  200 
feet  of  pipeline  to  enable  United  to  serve 
Frito  Lay.  at  a  cost  of  about  $50,326. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loi*  i)  (id shell. 
Secretary. 
(FR  Doc.  93-17109  Filed  7-19-93;  8:45  am] 

BUXtNG  CODE  tTU-OI-M 


July  14.1993. 

■Take  notice  that  on  July  8, 1993, 
Young  Gas  Storage  Company  (Young). 
P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  docket  No. 
CP93-541-000  an  application  pursuant 
to  Sections  7(c)  and  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  develop, 
construct  and  operate  an  underground 
storage  facility  and  to  provide  storage 
services  for  others,  with  pregranted 
abandonment,  and  for  blanket 
certificates  under  subpart  F  of  part  157 
and  subpart  G  of  part  284  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Young  states  that  it  is  a  Limited 
Partnership  consisting  of  two  general 
partners  and  one  limited  partner.  The 
general  partners  are  Young  Gas  Storage 
Company  and  QG  Gas  Storage 
Company,  both  Delaware  corporations. 
The  limited  partner  is  the  Gty  of 
Colorado  Springs,  a  municipal 
corporation  of  the  State  of  Colorado. 

Young  states  that  it  proposes  to 
develop,  construct  and  operate  a  natural 
gas  storage  field  in  Morgan  County. 
Colorado.  Young  proposes  to  construct 
approximately  10.8  miles  of  20-inch 
pipeline,  approximately  4  miles  of  4  to 
12  inch  gathering  lines.  37  injection/ 
withdrawal,  observation  and  saltwater 
disposal  wells,  an  approximate  6.000 
horsepower  compressor  station  and 
appurtenant  facilities. 

Young  estimates  that  the  facilities 
would  cost  $44,355,100.  Construction 
would  be  financed  with  approximately 
$13,307,000  in  equity  contributions  and 
the  remainder  with  short-term  bank 
loans,  it  is  stated.  Young  further  states 
that  the  facilities  would  be  financed 
utilizing  a  capitalization  of  30%  equity 
and  70%  long-term  debt.  Permanent 
financing  would  consist  of  a 
combination  of  first  mortgage  bonds, 
debentures  and/or  bank  loans, 
depending  on  market  conditions  at  the 
time  the  bonds  are  sold,  it  is  stated. 

Young  further  states  that  the  storage 
field  would  have  a  maximum 
withdrawal  capacity  of  200.000  Mcf  per 
day  with  5.300.000  Mcf  of  working  gas 
when  the  field  is  fully  developed. 

Young  asserts  that  the  storage  service 
'would  be  provided  on  an  open  access 
basis  and  conform  to  Order  No,  636. 
Young  further  asserts  that,  even  though 
the  City  of  Colorado  Springs  and  Public 
Service  Company  of  Colorado  have 
signed  letters  of  intent  for  the  entire 
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capacity  associated  with  the  storage 
field,  an  open  season  would  be  held  for 
the  storage  capacity. 

Young  also  request  blanket  certificate 
authorization  under  subpart  G  of  part 
284  of  the  Commission  s  Regulations  to 
provide  the  storage  service  and  under 
subpart  F  of  part  157  to  construct  and 
operate  facilities.  Youi>g  further 
requests,  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act.  pregranted 
abandonmeiit  authority  upon  expiration 
of  the  stoMge  contracts,  in  the  event  the 
Commtssion  determines  that  part  284 
pregranted  abandonment  is 
inappropriate. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
application  should  on  or  before  August 
4  1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D'    -  '4.0,  a  motion  to  intervene  or  a 
{::    "i^s*  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
3a5.214  or  385.211)  and  the  R^'eulations 
under  the  Natural  Cwt;  A(t  (13  (TR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  n'nrnpriate  action  to  be 
taken  but  win  no;  s*'rvti  to  make  the 
protestanrs  parties  to  the  proceeding. 
Any  person  wishmo  to  hemme  a  party 
to  a  procftedi!;e  or  to  i -:-t!f-!ii;»te  as  a 
party  in  any  hi^anng  therein  must  file  a 
motion  to  inter.er.e  m  accordance  with 
the  Commi.ssion  s  Rules. 

Takf»  f'lr'her  notice  that,  pursuant  to 
the  authonty  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  v\-ithout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  writhin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  pregranted  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Young  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
(FKDoc.  93-17112  Filed  7-19-93;  8:45  ami 
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Office  o*  Tossft  Energy 
(FE  Docket  No.  93-03-NGl 

Sor.3'  Marketing  Co  :  Blanket 
Autnonzjtion  Jo  import  Natural  Gas 
From  Canada 

AGCNCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Sonat 
Marketing  Company  to  import  up  to  ICO 
Bcf  of  natural  gas  firom  Canada  over  a 
two-year  period  b^inning  on  the  date  of 
the  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SVV..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4.30  p.m.,  Monday  through  Friday, 
except  Federal  holidaj-s. 

Issued  in  Wasbinglon,  DCon  July  14   19^3 
QifiTord  P.  Tomaszemki, 

Director.  Office  of  Natun^  Gas,  Office  of  Fuels 
Programs,  Office  ofFoisH  Energy. 
(FRDoc.  93-17173  Filed  7-19-01,  B  4.5  am) 
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ENVtRONMENTAL  PFK)TECTK3N 
AGENCY 

[PRL-4680-4) 

Agency  Information  Collection 
Activities  Under  CMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act   44  U  S  C. 
3501  etseq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  AuEi.ist  19.  1993. 
FOR  FURTHER  WFC^  MAT  ON  Of  TO  OBTAtN 
A  COPY  OF  THIS  tCR  COtfTACT:  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Certification  for  Exemption  from 
Monitoring  and  Notification  of  Process 
Changes  in  Effluent  Guidelines  (EPA 
ICR  No.  1014.04;  OMB  Control  No. 
2040-0033). 


Abstract.  This  ICR  is  a  ff  in=;tatement 
of  an  expired  information  collection 
request  for  the  certi  .Hcation  of 
exemption  from  monitGnng  and 
notification  of  process  changes  in 
effluent  guidelines.  Under  the  authority 
of  the  Clean  Water  Act,  regulations 
establishing  effluent  hnntationsand 
standards  ir.cludt  provisions  for 
waiving  certain  monitoring 
requirements  for  specific  industries. 
This  ICR  addresses  the  activities 
associated  with  the  preparation  and 
submission  of  certifications  for 
evem.ption  to  FJ'A,  or  a  delegated 
a;i'hority,  by  the  following  industries: 
Aic.Tiinujn  forming  (40  CFR  part  467); 
coil  coating  (40  CFR  part  AB.S);  porcelain 
enameling  (40  CFK  part  466);  pulp  and 
paper  (40  CFR  parts  430  and  431); 
pharmar.eu'K  a!  manufacturing  (40  CFR 
pari  439);  and  steam  electric  generator'; 
for  certain  chlorine  discharges  (40  CFK 
part  423)  In  addition,  this  ICR 
addresses  a  written  notification 
requirement  for  canmakinp  facilities  (40 
CFR  465.03)  that  must  be  submitted  m 
the  event  of  certain  process  changes 

The  EPA  or  delegated  authority  will 
use  the  Information  from  the 
certification  of  exemption  to  make  a 
waiver  determination.  The  EPA  or 
delegated  authority  will  use  the 
notification  to  ensure  industry 
compliance  with  effluent  regulations. 

Bvrdpn  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response  including  tim.e  for  reviewing 
instructions,  gathering  and  compiling 
the  data  needed,  and  completing  and 
reviewing  the  certifi<:;ation  of  exemption 
or  notification.  Public  record keepin,^  is 
estimated  to  average  6  hours  per 
recordkeeper  including  time  to  process, 
store  and  maintain  certifications  of 
exemption  and  notifications. 

Ri'spondfnts:  Reporters  cjjnsist  of 
owners  or  operators  of  facilities,  as 
appropriate.  Recordkeepers  consist  of 
State  or  other  delegated  authorities 
processing  certifications  of  axemption 
and  notificauons. 

Estimated  Surr,bcr  of  Bfspondenls: 
316  ov/ners/operators.  39  recordkeepers. 

F'^f 'mated  S::mbpr  of  Responses  Per 
Respnndfnt.  1. 

Frr^^upnry  of  Collection:  Annually,  or 
on  occasion  of  submission  of 
certification  of  exemption  or 
notification. 

Estimated  Total  Annual  Burden  on 
Respondents:  834  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  oXher  aspect  of  this 
collection  of  mfcrmation,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Fanner,  U.S.Environmental 

Protection  Agency,  Information  Policy 
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Branch  (PM-223Y),  401  M  Street. 
SVV..  Washington,  DC  20460. 

and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
N\V..  Washington,  DC  20503. 

Daled:July  13. 1993. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
!FR  Doc.  93-17153  Filed  7-19-93;  8:45  ami 
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[FRL-4e79-41 

Agency  !nfo';rs''0'^  CC':ec*'OT 
A:»!vit!es  Untie'  CMS  fif\  e,v 

AGENCY:  Environmental  Protection 
"  ;:ency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  19.  1993. 
FOR  FURTHER  INFORMATION^  OR  TO  GB'AiN 
A  COPY  OF  THIS  ICR,  CONTACT;  \U.  .SahuV 
Farip.er  at  EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Officp  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  the  Lime 
Manufacturing  Industry  (Subpart  HH)- 
Information  Requirements  (EPA  ICR  No. 
1167.04;  0MB  No.  2060-0063).  This  is 
a  request  for  renewal  of  a  currently 
approved  mformation  collection. 

Abstract:  Owners  or  operators  of 
rotary  lime  kilns  used  in  manufacturing 
lime  must  provide  EPA.  or  the  delegated 
State  regulatory  authority,  with  one- 
lime  notifications  and  reports,  and  must 
keep  records,  as  required  of  all  facilities 
subject  to  the  general  NSPS 
requirements.  In  addition,  facilities 
subject  to  this  subpart  using  a  wet 
scrubber  emission  control  device  must 
install  continuous  monitoring  devices  to 
monitor  and  record:  (1)  The  pressure 
loss  of  the  gas  stream  through  the 
scrubber,  and  (2)  the  scrubbing  liquid 
supply  pressure  to  the  control  device. 
Other  facilities  subject  to  this  subpart 
must  either  install  and  operate 
continuous  monitoring  systems  (CMS) 
to  monitor  the  opacity  of  the  gases 


discharged,  or  they  must  have  a  certified 
obser\'er  monitor  visible  emissions  at 
least  once  a  day.  Owners  or  operators  of 
affected  facilities  must  notify  EPA  or  the 
State  regulatory  authority  of  the  date 
upon  which  demonstration  of  the  CMS 
performance  commences.  Owners  or 
operators  must  report  all  periods  of 
excess  emissions  semiannually.  Owners 
or  operators  must  also  report  on 
monitoring  system  performance 
semiannually.  The  notifications  and 
reports  enable  EPA  or  the  delegated 
State  regulatory  authority  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  12 
hours  per  response  for  reporting,  and 
62.5  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
rotary  lime  kilns  used  in  manufacturing 
lime. 

Estimated  Number  of  Respondents: 
35. 

Estimated  Number  of  Responses  Per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.031  hours. 

Frequency  of  Collection:  One-time 
notifications  and  reports  for  new 
facilities;  semiannual  reporting  for 
existing  facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  {PM-223Y).  401  M  Street. 

SW..  Washington.  DC  20460. 
and 
Mr.  Chris  Wolz,  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street, 

NW..  Washington.  DC  20503. 

Dated:  July  13.  1993. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division 
[FR  Doc  93-17154  Filed  7-19-93;  8:45  am) 
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Agency  i  n  to 'r- at  ion  Collection 

Activities  Unaer  0MB  Review 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  Pt  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  19.  1993. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR  CONTACT:  Sandy 
Farmer  at  EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  404  State  Permit  Applications 
and  404  State  Program  Annual  Report 
(EPA  ICR  No.  220.05;  OMB  Control  No. 
2040-0015). 

Abstract:  This  ICR  is  an  extension  of 
an  existing  collection  for  the 
information  collection  activities 
associated  with  State  404  Permit 
Applications  and  State  Program  Annual 
Reports.  Under  section  404  of  the  Clean 
Water  Act,  the  U.S.  Army  Corps  of 
Engineers  (Corps)  permitting  authority 
may.  in  certain  instances,  be  transferred 
to  a  State  upon  approval  by  the  EPA.  In 
accordance  with  40  CFR  part  233.  States 
requesting  a  transfer  of  permitting 
authority  must  provide  EPA  with 
information  before,  and  subsequent  to, 
EPA  approval.  The  EPA  will  use  this 
information  to  satisfy  specific 
requirements  set  forth  by  section  404  of 
the  Clean  Water  Act. 

This  ICR.  once  approved,  will 
continue  to  require  State  governments 
requesting  a  transfer  of  permitting 
authority  to  complete  an  application  to 
the  EPA  consisting  of  legal  documents, 
correspondence  from  State  Officials, 
Memoranda  of  Agreement  with  the 
Secretary  of  the  Army  and  the  EPA 
Regional  Administrator,  a  complete 
program  description,  and  appropriate 
State  Statutes  and  regulations. 
Following  the  transfer  of  authority. 
States  must  provide  EPA  with:  (1)  Pre- 
notification  by  permit  holders  or 
reporting  pursuant  to  a  general  permit; 
(2)  an  annual  report  providing  statistics 
and  describing  the  status  of  the  State 
permit  program;  and  (3)  sufficient 
information  for  Federal  review  of 
individual  applications  where  Federal 
review  is  not  waived. 

Presently  one  State  has  received 
permitting  authority,  witn  an  estimated 
four  additional  States  requesting 
transfer  of  authority  over  the  nex1  three 
years. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  16.6  hours  per 
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:>-'>i  in^e  Ln(;'-;'i:r.^  time  for  reviewing 
:"^uiat:r.ns  gatrienrg  and  compiling  the 
do*a  nF>€»ded,  and  :  f^rnpieting  and 
rt'vip\*';\i.  the  !:' fnrTiation. 

'^psp-'inf. r   -s  ^' riV  governments  and 
rH'.--n:t  nni  '►-■"s   a<;  3-:inropriate. 

L>tii,}<jte<i  Sumbf^r  of  Respondents: 
1.635. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection  On  occasion 
of  application  by  State  for  transfer  of 
permit  authority  or  notification  of  intent 
to  discharge  by  a  general  permit  holder; 
annual  submission  of  State  program 
report. 

Estimnted  Total  Annual  Burden  on 
Respondents:  27,190  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Fanner.  U.S.Environmental 

Protection  Agency,  Information  Policy 

B-arich  (PM-223V).  4(1  M  S*-H^t. 

SVV.,  VVs-shington.  DC  204t>0. 
and 
Matt  Mitchell.  Offirp  of  Management 

ard  Budi^t  Offi-.e  of  Information  and 

Reer-'.atorv-  Affairs,  725  17lh  Street, 

NW  ,  Washington,  !>'  20503. 

D.i'f";   iuiv  5  3,  1993. 
Paui  Lapalvy 

Director  Hf^L.ni'jr.  ^iur  "ni-Tnent Djvaioa. 
iFR  Doc-  93-  ■  - 1  -.-,  FiM  7-19-93:  8:.45  ans) 
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i:  S  ENViRONMEKTAl.  PROTECTION 
AGENCY 

;A3-FRL-4«!1    2] 

"lean  AJr  Act,  Corlr-iCtOf  Acc«>s8  lo 
Conrdential  Bjslnes*  lnk>'''r>ati  o 

A\»eMCY;  tiivirotimentai  Prutw.iion 
.Agency  (EPA). 

*cnON:  Notice. 

SsiiMWi.ar:  The  EPA  has  authorized  the 
fuiiowing  contractor  for  acf;ess  to 
ir.formation  that  has  been,  or  will  be. 
siibmitted  lo  EPA  under  section  1 14  of 
the  Clean  Air  Act  (CAA)  as  amended: 
Science  Applications  International 
Corporation,  206  University  Tower, 
3101  Petty  Road.  Durham,  North 
Carolina,  contract  number  68-D2-0068. 

Some  of  the  informaticxi  may  be 
claimed  to  oe  confidential  business 
ir.formation  {CBI)  hy  the  submitter. 
OAHeS:  Act.e*s  to  confidential  data 
submitted  to  EIPA  will  occur  no  sooner 
than  July  20.  1G93 

FOR  FWTHES*  INFORM.*. TlO*<  CONTACT;  For 
information  <r.:)iai.\  I>'baran  .Vi.  Elmore. 
.*.ct;ng  Dorvn-ip.nt  Control  Officer,  Office 


of  Air  Quality  Planning  and  Standards 
(MD-13).  U.S.  Environmental  Protecticri 
Agency,  Research  Triangle  Park,  North 
Carohna  "-"' ■:   ""ii'- -.41-543:' 
8U^«JEIIE^T*av  iNfOftMATlON:  ll.e  EFA 
is  issuing  tiiis  notice  to  inform  all 
submitters  of  information  under  section 
114  of  the  CAA  that  EPA  may  provido 
the  above  mentioned  contractor  access 
to  these  materials  on  a  need-to-know 
basis.  This  contractor  will  provide 
technical  support  to  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  in  source  assessment  ur  with 
a  source  category  survey  which  may  bo 
used  in  development  of  standards  for  a 
Federal  Air  Pollution  Control 
Regulation  or  Control  Techniques 
Guidelines  (CTG). 

In  accordance  with  40  CFR  2.305[b). 
EPA  has  determined  that  this  contractor 
requires  access  to  CBI  submitted  to  EPA 
under  sections  114  and  183  of  !he  CAA 
in  order  to  perform  work  salisfactbri! y 
under  the  above  noted  contract.  The 
contractor's  personnel  will  be  given 
access  to  information  submitted  under 
section  114  of  the  CAA,  Some  of  'he 
information  may  be  claimed  or 
determined  to  be  CBI.  The  contractor's 
personnel  will  be  required  to  .tign 
nondisclosure  agreements  and  w:;!  be 
briefed  on  appropriate  secur.'y 
procedures  before  they  are  permitted 
access  to  CBI.  All  access  to  CBI  under 
this  contract  will  take  place  at  iha 
contractor's  facility. 

Clearance  for  access  to  CAA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30,  1994. 

Dated:  Juiy  13. 1993. 
Kofcrt  D.  Br«>nn«T 

Acting  Ass,.:::  ^dministrotOTfoTAirand 
Radiation. 

IFR  Doc.  q-  -  -  "  Filed  7-19-93;  8:45  ami 
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ENVlRONf.XSrAk  =-POTECT!ON 
AGENCY 

[FRL-4680-91 

Transfer  of  D?*?  ♦-  Ctn'^aCfx 

AGEMCY:  Erivironmenla!  Protection 

Ager»cy. 

ACTION:  Notice  of  transfer  of  data  and 

request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  plans  to  transfer  data  to 
its  contractor.  Radian  Corp.,  and  its 
subcontractors:  ICF,  Inc.;  Veraar,  Inc.; 
Science  Application  International  Corp  , 
Midwest  Research  Institute;  Dynamac 
Corp.;  Westat,  Inc.;  DPRA,  Inc.;  Vigyan, 
Inc.;  Energy  and  Environmental 
Research  Corp.;  Kerr  and  Associates. 


In: ;  Claylon  Environmental 
Consultants;  and  Apogee  Research,  Inc. 
These  data  pertain  to  facility  production 
procss  and  waste  management 
prar.tiv-es=,  waste  characteristics  and 
r.onstituent  concentration'!,  wa.sif 
volumes,  waste  management  capaaty, 
and  the  costs  of  waste  management, 
treatment  and  disposal  These  data  have 
been  or  will  be  submi'led  to  EFA  under 
the  authority  of  the  Resouxe 
Conservation  and  Recovery  AiJ  iRCR.\) 
Some  of  these  data  may  have  b^en,  or 
may  be,  clair^ed  as  confidential 
business  mformafion. 

These  firrrs  a'e  providing  techr.i  ai 
suppc-rt  to  EPA  in  repilatory 
development  for  rwt^rirting  land 
disp'jsai  of  ha^ardoui  waste;  evaluatian 
of  waste  management  p'actices 
(including  wasia  minimization 
tachniquesj,  riavfllopment  of  techninsl 
do<,ij'nents  to  suppon  rulernaking 
activities;  and  cieveinpraent  and 
Implementation  of  technical 
information  tinnsfer  programs  ia 
support  raier.iaking  and  implementation 
of  niies, 

DATES:  The  Transfer  of  data  submitted  to 
EPA.  wii!  ocf  ur  no  sooner  tha-;  Iuiv  27. 

ADO^^ESSES;  Comments  should  be  sent  to 
Margaret  L^e,  Porutnent  Control  Officer 
Office  of  Solid  Waste  (OS-312),  U.S. 
Environnen'.al  iVoteclion  Agency,  401 
M  Street,  S\V  ,  Wa.shington.  DC  204G0 
Comments  should  be  idantiSed  a? 
'Transfur  of  Confidential  Data." 
FOR  FLBTHER  INFORMATION  CONTACT: 
Margaret  Loe,  Document  Control  Office.- 
Office  of  Sohd  Waste  (OS-312(  U.S 
Fjivironmoritai  Protection  Agercv,  401 
M  Street,  SW.,  Washington,  DC  (202) 
280-3410. 

SUPPLEMENTARY  INfORMATiON: 

1   Transfer  of  Data 

The  U.S.  Er!v:ronm6nt8i  Prot-.o.ian 
Agency  is  analyzing  information  in  five 
hi-oad  subject  aroas:  (1)  Managemei^.t  and 
methtwris  to  treat  hazardous  wast'i;  i, 2) 
ra pacitv  to  trejt,  recvcie  store,  and 
Q-AC'Ose  of  hazajcSous  waste;  (3)  state 
rsi.iacity  assurance  p'ans:  (4)  thertrial 
'■".i^T.^fit  f){  hfr^rdous  v^'astes:  and  '5) 
waste  n">.inim»zat,!Gn. 

Und^r  EP.*.  Contract  No,  68-W3- 
Q?f)\ .  Radian  Corp  ,  and  'ts 
s'.^i'-O' traders  w:;!  assis'  the  VV>iste 
Management  DiVisicr.  o.'  ♦'le  Off.ce  of 
Solid  \Sast8  hy  provid'r.g  techr.cal 
BUpport  to  EPA  in  regiiiatory 
dnvelcTinrient  for  restricting  lend 
disposal  of  hazardous  waste'  sx  siuation 
of  waste  m^aragemen-  practices 
(including  waste  minimization 
techniques);  development  of  technical 
documents  to  support  rulemaking 
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activities;  and  developraeij'.  arui 
implementation  of  technical 
information  transfer  prog/ams  to 
support  rulemaking  and  implememtatio:: 
of  rules. 

EPA  plans  to  transfer  data  to  its 
contractor,  Radian  Corp.,  and  its 
subcontractors:  ICT.  Inc.;  Versar,  Inc.; 
Science  Application  International  Corp.; 
Midwest  Research  Institute;  Dvnamac 
Corp.;  Westat.  Inc.;  DPRA.  Inc!;  Vigyan. 
Inc.:  Energy  and  Environmontal 
Research  Corp.;  Kerr  and  Associates, 
Inc.;  Clayton  En\-ironmental 
Consultants;  and  Apogee  Research,  Ina 
,  Those  data  pertain  to  facilify  production 
process  and  waste  management 
practices;  waste  character!  i^tirs  in! 
constituent  concentrations,  wa?'e 
volumes,  waste  management  capacity, 
and  the  costs  of  waste  man.igement. 
treatment  and  disposal. 

These  data  have  been  or  wll  be 
submitted  to  EPA  under  th'»  autl>ority  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Some  of  the  d.its 
may  have  been,  or  may  be,  ciaiinec  es 
Confidential  Business  InformatiDr;  (CBI; 

In  accordance  with  40  CFR  2  loshl 
EPA  has  determined  that  Radian  Corp 
and  it.s  subcontractors  require  access  to 
(CBI)  submitted  to  EPA,  under  the 
authority  of  RCRA  to  perform  work 
satisfactorily  under  the  above-noted 
contract.  EPA  is  issuing  this  notice  to 
inform  all  submitters  of  CBI  that  EPA 
may  transfer  to  these  firms,  on  a  need- 
to-know  basis,  CBI  collected  under  the 
authority  of  RCRA.  Upon  completing 
their  review  of  materials  submitted. 
Radian  Corp.  and  its  subcontractors  will 
return  all  such  materials  to  EP.^ 

Radian  Corp.,  and  its  subcontractors 
have  been  authorized  to  have  access  to 
RCR.^  CBI  under  the  EPA  "Contractors 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  EPA  will 
approve  the  security  plans  of  the 
contractors  to  insure  that  their  facilities 
comply  with  security  procedures 
outlined  in  the  security  manual  prior  to 
RCRA  CBI  being  transferred  to  the 
contractors.  Personnel  fi"om  these  firms 
will  be  required  to  sign  non-disclosure 
agreements  and  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  confidential 
information. 

Dated:July  7, 1993. 
Walter  W.  Kovalizk, 
Acting  Assistant  Administrator. 
[FR  Doc.  93-17160  Filed  7-6-S3;  8:45  ami 
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£c.i«h  Dakota:  Aciec, -'•■': v 
Di'ie^mir.at.cn  of  i^'-'  Lia''  "  Municipal 
£•0  id  WE,ste  Perm. I  •^•csr3;r. 

A  jf.NCV;  Environmeiital  Protection 
Agency  (Region  Vm). 
ACTION:  Notice  of  tentative 
determination  on  appUcation  of  the 
State  of  South  Dakota  for  full  program 
adequacy  determination,  public 
comment  period,  and  public  hearing. 

SUMMARY:  Section  4C05(c)(l)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  sohd 
waste  landfills  (MSWLPs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWIP  Criteria  (40 
CFR  part  258).  RCRA  section 
4005(c)(l)fC)  requires  the 
Environmer.!.:!  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/TYibal  landfill  f>ennit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribe  1  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  wiU  be  made  based  on 
the  statutory'  authorities  and 
requirements.  In  addition,  Slates/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  jjermit  conditions.  Only  tho.se 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-spec  fie  flexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  faciUty,  the 
Federal  landfill  criteria  will  apply  to  all 
permitted  and  unpernitted  MSWLF 
facilities. 

The  State  of  South  Dakota  applied  for 
a  determination  of  adequacy  under 


section  4005  of  RCR,\.  EPA  review«d 
South  Dakota's  MSWLF  application  and 
made  a  tentative  determination  tha«  all 
portions  of  South  Dakota's  MSWLF 
permit  program  are  adequate  to  assure 
comphance  with  the  revised  MSWLF 
Criteria.  The  State  of  South  Dakota's 
application  for  program  adequary 
determination  is  available  for  pubhc 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  within  30 
days  of  the  date  of  pubHcation  of  this 
notice,  the  Region  will  hold  a  hearing 
on  the  date  given  below  in  the  "DATES" 
section.  The  Region  will  notifj'  all 
persons  who  submit  comments  on  this 
notice  if  it  decides  to  hold  the  hearing. 
In  addition,  anyone  who  wishes  to  leam 
whether  the  hearing  will  be  held  may 
call  the  person  hsted  in  the  "Contacts" 
section  below. 

DATES:  All  comments  on  the  State  of 
South  Dakota's  application  for  a 
determination  of  adequacy  must  be 
received  by  U.S.  EPA  by  the  close  of 
business  on  September  14, 1993.  The 
pubhc  hearing  is  tentatively  scheduled 
for  September  14, 1993,  at  the 
Department  of  Environment  and  Natural 
Resources,  523  East  Capitol  Avenue, 
Floyd  Matthew  Training  Center,  Pierre. 
South  Dakota  57501,  at  1  p.m. 
ADDRESSES:  Copies  of  the  State  of  South 
Dakota's  appUcation  for  program 
adequacy  determination  are  available 
during  normal  working  days  at  the 
following  addresses  for  inspection  and 
copying:  from  8  a.m.-5  p.m.  at  the 
Department  of  Environment  and  Natural 
Resources,  Office  of  Waste  Management. 
Attn:  Dave  Templeton,  319  South 
Coteau,  Pierre,  South  Dakota,  57301; 
from  8  a.m.-4  p.m.  at  U.S.  EPA,  Region 
vm  Library,  999  18th  Street,  suite  215. 
Denver,  Colorado  80202-2466.  Written 
comments  should  be  .sent  to  U.S.  EPA, 
Region  VIU.  999  18th  Street,  suite  500. 
Denver,  Colorado,  80202-2466;  .Mtn: 
Brian  Rimar.  mail  code  (8HWM-WM) 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rimar  (amVM-WM).  Wa.Me 
Management  Branch.  U.S.  EPA  Region 
vm,  999  18th  SLreet,  suite  500,  Denver. 
Colorado  80202-2466,  phone  (.103)  293-^ 
1673. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9.  1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
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par*  258;   Subtitle  D  'if  ?.CR.-\.  as 
aT.er.ded  by  the  Hazardous  and  Solid 
\V  iste  Amendments  of  1984  (HSWA). 
r'  quires  Stales  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
iSTlR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
idequate. 

EPA  intends  to  approve  State/Tribal 
.MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements  First,  each  State/Tribe 
must  have  enforceable  standards  for 
r.pw  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  pubhc  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Fmally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
.MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B,  State  of  South  DrAot,i 

Or.  April  29. 1993.  the  State  of  South 
Dakota  submitted  an  application  for 
adequacy  determination.  EPA  reviewed 
South  Dakota's  appUcation  and 
tentatively  determined  that  all  portions 
of  South  Dakota's  subtitle  D  program 
will  ensure  compliance  with  the  revised 
Federal  Criteria. 

Although  RCRA  does  not  require  EPA 
to  hold  a  pubhc  hearing  on  a 
determination  to  approve  any  State/ 


Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  September  14. 
1993,  at  the  Department  of  Environment 
and  Natural  Resources.  523  East  Capitol 
Avenue,  Floyd  Matthew  Training 
Center.  Pierre,  South  Dakota  57501,  at  1 
p.m. 

On  May  7,  1993,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  vacated  the  small  landfill 
exemption  for  ground-water  monitoring. 
Following  this  decision,  and  pending 
EPA  regulatory  changes,  the  Federal 
Minimum  Criteria  for  ground-water 
monitoring  will  apply  to  all  MSWLF 
units,  including  small  and  rural 
landfills.  At  a  meeting  planned  for 
September  16, 1993,  the  State  of  Soutli 
Dakota  Board  of  Minerals  and 
Environment  is  expected  to  approve 
changes  to  Chapter  74:27:19  of  the 
Administrative  Rules  of  South  Dakota. 
The  regulations  will  become  effective  on 
October  18, 1993.  If  the  State  takes  the 
necessary  actions  to  bring  their  ground- 
water monitoring  program  into  full 
Federal  compliance.  EPA  is  proposing 
full  program  approval  for  the  State  of 
South  Dakota.  If  the  State  of  South 
Dakota  does  not  take  the  above  actions, 
EPA  will  not  approve  their  ground- 
water monitoring  requirements,  and  a 
partial  program  approval  will  be  issued. 
In  order  for  this  approval  to  extend  to 
"existing  or  former"  Indian  reservation 
lands  in  the  State  of  South  Dakota 
(Cheyenne  River,  Crow  Creek, 
Flandreau,  Lower  Brule,  Pine  Ridge. 
Rosebud,  Sisseton,  Standing  Rock,  and 
Yankton  Indian  Reservations),  the  State 
Attorney  General's  demonstration  of 
authority  needed  to  include  a 
demonstration  under  Federal  Indian  law 
that  the  State  courts  have  jurisdiction  to 
enforce  State  law  against  all  MSWLF 
owner/operators  whose  activities  take 
place  in  "Indian  Country,"  as  defined  in 
18  U.S.C.  1151.  Such  a  demonstration 
should  include  an  analysis  of  the  State's 
jurisdiction  to  enforce  against  both 
Indian  and  non-Indian  owner/operators, 
located  on  both  trust  and  fee  lands,  and 
should  specify  what  areas,  if  any,  the 
State  believes  to  have  been  removed 
from  reservation  status  and  may  not 
qualify  as  "Indian  Country."  The 
Agency  believes  that  such  a 
demonstration  has  not  yet  been  made  by 
the  State  of  South  Dakota. 

EPA's  future  decision  with  regard  to 
approval  of  the  South  Dakota  program 
for  "Indian  Country,"  to  include  Indian 


reservation  land;,  will  be  governed  by 
the  Agency's  judgement  as  to  whether 
the  State  has  demonstrated  adequate 
enforcement  authority  to  justif>' 
approval,  based  upon  its  understanding 
of  the  relevant  principles  of  Federal 
Indian  law  and  sound  administrati%'e 
practice.  The  State  may  wish  to  consider 
EPA's  discussion  of  the  related  issue  of 
tribal  jurisdiction  found  in  the  preamble 
to  the  Indian  Water  Quality  Standards 
Regulation  (see  56  FR  64876.  December 
12,1991). 

Until  EPA  approves  a  State  or  Tribal 
MSWLF  permitting  program  for  any  part 
of  "Indian  Country"  in  South  Dakota, 
the  requirements  of  40  CFR  part  258 
will,  after  October  9,  1993. 
automatically  apply  to  that  area. 
Thereafter,  the  requirements  of  CFR  part 
258  will  apply  to  all  owner/operators  of 
MSWLFs  located  in  any  part  of  "Indian 
Country"  that  is  not  covered  by  an 
approved  State  or  Tribal  MSWLF 
permitting  program. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  the  State  of  South 
Dakota's  program  EPA  will  make  a  final 
decision  on  whether  or  not  to  approve 
South  Dakota's  program  and  will  give 
notice  of  it  in  the  Federal  Register.  The 
noUce  will  include  a  summary  of  the 
reasons  for  the  final  determination  and 
a  response  to  all  major  comments. 

Section  4005(a)  ot  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
..  EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complymg  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9,  1991). 

Compliance  With  Executive  Order 
12291: 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  3  of  Executive 
Order  12291 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C, 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  noi 
impose  any  new  burdens  on  small 
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entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  July  13,  1993. 
Jack  VV.  McGraw, 
Acting  Regional  Administrator. 
IFR  Dor  93-17161  Filed  7-19-93;  8  45  am) 
BILUNG  CODE  6560-50-P 


[FRL-4681-1J 

Availability  of  the  Finel  1993  Guidance 

for  CapaC  i '  y  A  >  '■.  i •  >» r  r . *  " : ,;  n  y  r-.q 

AGENCY:  Environmental  Protection 
Agency. 

actjon:  Notice. 

SUMMARY:  Section  104(c)(9)  of  CERCLA 
requires  states  requesting  remedial 
action  funds  to  provide  an  assurance  to 
EPA  of  the  availability  of  hazardous 
waste  treatment  or  disposal  capacity  to 
manage  the  hazardous  wastes  expected 
to  be  generated  within  their  state  over 
twenty  years.  The  final  1993  Guidance 
for  Capacity  Assurance  Planning 
presents  a  national  approach  that 
focuses  on  sufficient  capacity  to  treat 
and  dispose  of  the  projected  demand  of 
hazardous  wastes.  Interested  parties 
should  contact  the  Agency  to  receive  a 
copy  of  the  Guidance.  The  information 
collection  activities  for  the  1993 
Capacity  Assurance  Planning  process 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  Control  Number  2050-0099. 

ADDRESSES:  Comments  received  on  the 
Draft  1993  Guidance  for  Capacity 
Assurance  Planning,  as  well  as 
background  information  for  the  Final 
Guidance  are  at  the  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street.  SVV.,  Wash..  DC 
20460.  The  docket  number  is  F-92- 
CAGA-FFFF.  The  public  docket  is 
located  at  EPA  HQ,  room  M2427  and  is 
available  for  viewing  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  PubUc  review  of  the 
docket  materials  is  by  appointment 
only.  Call  (202)  260-9327  for 
appointments.  Copies  cost  S.l.S/page. 

FOR  FURTHER  i!."'  h-.W.ON  CONTACT:  For 
information  on  this  notice  and  specific 
aspects  of  the  guidance,  contact  Robert 
Burchard,  Office  of  Solid  Waste  (OS- 
321W),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460,  (703)  308-fl450. 


Dafedrjuly  13. 1993. 
Richard  f.  Guimond, 

Assii,lant  Surgeon  General,  L'SPHS,  Acting 
Assistant  Administrator. 
IFR  Doc.  93-17159  Filed  7-19-^3;  8:45  ami 
BiUJNCCO0£  SS60-S(M> 
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AGENCY:  Environmental  Protection 

\gency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  ("EPA")  is  proposing 
to  enter  into  an  administrative 
settlement  to  resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9601,  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  The  settlement 
is  intended  to  resolve  the  liabihties  of 
four  (4)  parties  for  past  costs  incurred  by 
EPA  at  the  Town  of  Pompey  Superfund 
Site  in  Pompey,  New  York. 
DATES:  Comments  must  be  provided  on 

nr  Kpfnrp  AugUSt  19,  1993. 

ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  room  437,  26 
Federal  Plaza,  New  York,  New  York 
10278  and  should  refer  to:  In  Re:  Town 
of  Pompey  Superfund  Site.  Pompev, 
New  York,  U.S.  EPA  Index  No  II 
CF--  -  \_„:      <  /■.     ^ 

FOR  f  :;nTHER  iNFORMATtON  CCKTACT;  U.S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel.  New  York/ 
Caribbean  Superfund  Branch,  room  437. 
26  Federal  Plaza,  New  York.  New  York 
10278.  (212)  264-2211.  Attention: 
Sharon  E.  Kivowitz. 
SUPPLEV£',-iiRY  INFORMATKJN:  In 
accordaiicc  wiih  section  122(i)(l]  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Towm  of  Pompey 
Superfund  Site  (the  "Site"),  Pompey, 
New  York.  Section  122(h)  of  CERCLA 
provides  EPA  with  authority  to 
consider,  compromise,  and  settle  certain 
claims  for  costs  incurred  by  the  United 
States. 

The  proposed  administrative  cost 
recovery  agreement  would  reimburse 
EPA  $246,300.00  for  its  past  response 


costs  at  the  Site.  EPA  received  the 
written  approval  of  the  U.S.  Department 
of  Justice  to  settle  this  action. 

Administrative  Cost  Recovery 
Agreement,  Index  No.  II  CERCLA-122- 
93-0203.  which  was  negotiated 
pursuant  to  section  122(h)(1)  of 
CERCLA.  provides  that  the 
Respondents— Bristol-Myers  Squibb 
Company,  Inc.,  Genera!  Electric 
Company,  Pass  &  Seymour,  Inc..  and 
RE.  Dietz,  Inc. — generators  of  hazardous 
substances  sent  to  tlie  Site,  will 
reimburse  EPA  for  $246,300.00  of  EPA's 
past  response  costs  at  the  Site.  In 
exchange,  and  upon  payment  of  the 
amount  agreed  upon,  EPA  agrees  that 
the  Respondents  shall  have  resolved  any 
and  all  civil  liability  to  EPA  under 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a),  for  reimbursement  of  EPA's 
past  response  costs  incurred  at  or  in 
connection  with  the  Site  as  of  January 
31,  1993. 

A  copy  of  the  proposed  administrative 
cost  recovery  agreement  may  be 
obtained  in  person  or  by  mail  from 
EPA's  Region  U  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  room  437,  26 
Federal  Plaza,  New  York,  New  York 
10278,  Attention:  Sharon  E.  Kivowitz. 

Dated:  July  1.  1993. 
Kathleen  C  Callahan, 
Acting  Regional  Administrator 
(FRDoc  93-17157  Filed  7-6-93;  8:45  ami 
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Illinois  Am*»rHJment  toNollceof  a 

Major  Z  sas  er  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  The  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
lUinois,  (FEMA-997-DR),  dated  July  9, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  13,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  Stale  of 
Illinois  dated  July  9,  1993,  is  hereby 
amended  to  include  the  follovving  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
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tile  President  in  his  declaration  of  July 
9. 1993: 

The  counties  of  Madison.  Monroe,  and  St. 
Clair  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 

83  516.  Disaster  Assistance.) 

KHhard  VV   Knrr.m. 

!  Vp u  ty  Associate  Director.  State  and  Local 

Pmgrams  and  Support. 

(FR  Doc.  93-17140  Filed  7-t»-93;  8:45  ami 

BtLUNG  CODE  mS-OS-M 


[FEMA-9SS-0R]  | 

Iowa:  Amendment  to  Not  c?  c'  a  Major 
Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEVL\). 
ACTION:  Notice. 

SuMWiRv;  This  notice  amends  the  notice 
•  (  rruijor  disaster  for  the  State  of  Iowa. 
;  ::MA-996-DR).  dated  July  9.  1993. 
.  :  related  determinations. 

EFFECTIVE  DATE:  '•:'•,•  11,  1993. 

FOR  FURTHER  iNFORMATlON  CONTACT: 

Pauline  C.  Campbell,  Disaster 

Assistance  Program.  Federal  Emergency 

Management  Agency,  Washington.  DC 

SuPPLEMENTAPV  INFORMATION:  This 

notice  of  a  major  disaster  for  the  State 
of  Iowa  dated  July  9. 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9.  1993: 

Polk  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83  516.  Disaster  Assistance.) 
Richard  W   knmm, 

uepu'.y  AssQciaie  Director,  State  and  Local 
Programs  and  Support. 
|FR  Doc.  93-17141  Filed  7-6-93;  8:45  ami 

BILUNC  CODE  ST^t-Oi-t* 

[FEMA-99&-OR; 

Iowa  Amendment  to  Notice  of  a  Major 

D'saster  DedaraliO" 

AGENCY:  Federal  Emergency 
Management  Agency  (FENIA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  ma)or  disaster  for  the  State  of  Iowa. 
(FEMA-996-DR).  dated  July  9,  1993, 
and  related  determinations. 
EP'^C^VE  DA^E-  'uly  12.  1993. 
fO^  FUR^HEH  iNrORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
.Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 


SUPPLEMENTAPV  iNcoRWATiON:  The  notice 
of  a  major  disaster  tor  the  State  of  Iowa 
dated  July  9,  1993.  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  July  9. 
1993: 

Lyon.  Osceola.  Emmet,  Kossuth. 
Winnebago.  Worth,  Mitchell.  Howard. 
Winneshiek.  Allamakee.  Fayette.  Chickasaw. 
Floyd.  Cerro  Gordo,  Hancock.  Palo  Alto. 
Clay.  O'Brien,  Sioux,  Plymouth.  Cherokee, 
Buena  Vista,  Pocahontas,  Wright,  Franklin, 
Butler,  Bremer,  Dubuque,  Delaware, 
Buchanan,  Black  Hawk.  Grundy,  Hardin, 
Hamilton.  Webster,  Calhoun,  Sac,  Ida, 
Woodbury.  Monona.  Crawford.  Carroll. 
Greene,  Boone.  Story,  Marshall,  Tama, 
Benton,  Linn,  Jones,  Cedar.  Iowa,  Poweshiek. 
Jasper,  Dallas.  Guthrie.  Audubon.  Shelby, 
Harrison,  Pottawattamie.  Cass.  Adair. 
Madison,  Warren.  Marion,  Mahaska.  Keokuk. 
Washington.  Henry.  Jefferson.  Monroe. 
Lucas.  Clarke,  Union,  Adams,  Montgomery. 
Mills,  Fremont.  Page.  Taylor,  Ringgold. 
Decatur,  Wayne,  Appanoosa,  Davis,  Van 
Buren.  and  Lee  Counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 
IFR  Doc.  93-17145  Filed  7-19-93;  8:45  am) 
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[FEMA-993-DR] 

Minnesota;  Amenj"  pm  'c  Nolce  of  a 
Major  Disass:"  Dec^a^a'^or' 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  major  disaster  for  the  State  of 
Minnesota.  (FEMA-993-DR),  dated  June 
11. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  July  14,  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  dated  June  11,  1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11, 1993: 

The  counties  of  Washington  and  Goodhue 
for  Public  Assistance.  (Already  designated  for 
Individual  Assistance.) 


The  counties  of  Dakota.  Houston,  and 
Ramsey  for  Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83  516  Disaster  Assistance.) 
Richarri  \\    Knmm, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-17138  Filed  7-19-93;  8:45  am] 

BILUNG  COOE  6718-03-M 


[FEWA-993-DR1 

Minnesota;  Amendment  to  Notice  oi  a 
Major  Disaster  Decla-'ation 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-993-DR),  dated  June 
11,  1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agencv, 
Washington,  DC  20472,  (202)  646-3G06. 

SUPPLEMENTARY  INFOR.MATION:  This 
notice  of  d  major  disaster  for  the  State 
of  Minnesota  dated  June  11,  1993.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11.  1993: 

Carver.  Chippewa.  Faribault,  Jackson, 
LaSueur,  Martin,  McLeod.  and  Scott  Counties 
for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Richard  W.  Krimm. 

Deputy  Associate  Director.  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-17139  Filed  7-19-93;  8;45  am) 

BILUNG  COOE  671S-02-M 


(FE»,1A-993-DR; 

Minnesota:  Amendment  to  Not' 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTiO^j;  Notice. 


)f  a 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota.  (FEMA-993-DR).  dated  June 
11, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  lulv  10.  19qv 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 


UMI 
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Emergency  Management  Agency, 
Washin^^'or.  PC  204":   ':'"2)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  dated  June  11, 1993,  is 
hereby  amended  to  include  Individual 
Assistance  in  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  June  11, 
1993: 

The  counties  of  Goodhue  and  Washington 
for  Individual  Assistance. 

The  counties  of  Chippewa,  Lycn,  Le  Sueur, 
Sibley,  Nicollet,  Brown,  Redwood,  Carver, 
Scott,  Faribault,  Jackson,  Martin,  McLeod, 
Renville,  Yellow  Medicine,  Watonwan,  Blue 
Earth,  Cottonwood,  Lincoln,  Murray,  Nobles, 
Pipestone,  and  Rock  for  Individual 
Assistance.  (Already  designated  for  Public 
Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  Krinun, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
[FR  Doc.  93-17142  Filed  7-19-93;  8:45  am) 
BiLuwj  CODE  ^^^^-<a-m 

[FEMA-995-DR] 

Missouri:  Amendment  tc  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Peroral  Emergency 
.'-(anagement  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri.  (FEMA-995-DR),  dated  July 
9, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  li.iy  10,  19Q^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C,  Campbell,  D:sa?ter 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  mator  diSd.ster  for  ine  State  of 
Missouri  dated  July  9,  1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  area^  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  m  his  declaration  of  July 
9   1993: 

The  counties  of  .Andrew,  Atchison,  Barry, 
Bates,  Boone,  Buchanan,  Callaway,  Camden, 
Carroll,  Cape  Girardeau,  Chariton,  Clark, 
Clay,  Coie,  Cx>oper,  Daviess,  Franklin. 
Casronade,  Gentr.   Harrison,  Holt,  Howard, 
Jackson.  Jefferson,  Lafayette,  McDonald. 
Miller  Moniteau  Montgomery,  Newton, 
Nodawav  Osage,  Perry,  Platte.  Pulaski,  Ralls. 
Rav  Sahne  Shelby,  St.  Louis.  St.  Louis  City, 


Ste.  Genevieve,  Stone,  Warren,  and  Worth  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

RifharH  \^    K.nmm, 

De^  _•;.  .■'.ii.L ._:»  Director,  State  and  Local 
Programs  and  Support. 
!FR  Doc.  93-17144  Filed  7-19-93;  8:45  am) 
BILUNG  COOE  (TIMa-M 

'«-EWA-994-DRl 

w  scorsn  Amendment  to  Notice  of  a 

Major  Disaster  Declaration 

*uEscy:  i  ederal  Emergency 
Management  Agency  (FEMA). 
ACTK>N:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-994-DR),  dated  July 
2  1093,  and  related  determinations. 

Ef  ACTIVE  DATE:  Julys,  1993, 

>=0R  njPTMER  !^FORMS^■CN  COK'ACT: 
i  OLiiilib  V.,.  OdilipLfCii,  uiSaSicf 

Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
Sw'PPLEMEKf  ARv  ;\Fcaw,i--ON:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  dated  July  2, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
2,  1993: 

The  counties  of  Buffalo,  Chipf>ewa, 
Crawford,  Dane,  Green,  Grant,  Iowa, 
LaCrosse,  Lafayette,  Lincoln,  Marathon, 
Pepin.  Pierce,  Price,  Rock,  Rusk,  St.  Croix, 
and  Vernon  for  Individual  Assistance. 

The  counties  of  Adams  and  )uneau  for 
Individual  Assistance  and  Public  Assistance. 

The  countries  of  Columbia,  Fond  du  Lac, 
Portage,  Waushara,  and  Wood  for  Public 
Assistance.  (Already  designated  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83  516,  Disaster  Assistance.) 

Richard  W.  Krinun, 

Z)epufy  Assocjafe  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc,  93-17143  Filed  7-lt>-93:  8  45  air.) 

WLUNG  COOE  «7'IM»-li 


FEDERAL  RESERVE  SYSTEM 

Norwest  Corporation;  Formatio'-,  cf, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies:  and  AcquiSiton 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
apphed  under  §  225.14  of  the  Board's 


Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  RegulaUon  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  R**'.!*  .  f  i      t 
indicated  or  the  offices  oi  Uie  bu&iu  ui 
Governors  not  later  than  Augixst  13, 
1993. 

A.Fe(if'!«l  Rf-si>r\>=  Bank  of 
Minneaps  is       ^     " '.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

I.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  St,  Cloud  National  Bank 
&  Trust  Co.,  St.  Cloud,  Minnesota. 

In  connection  with  this  application, 
Applicant,  through  its  subsidiary. 


3n-6-J 
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,  also 


Norvvest  Investment  Sen-ices.  Inc. 
proposes  to  acquire  the  discount 
brokerage  business  of  St.  Cloud  National 
Bank  &  Trust  Co.  pursuant  to  § 
223.25(b)(15)  of  the  Boards  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reser-.e 
System.  July  14. 1993. 
Jennifer ).  Johason. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-17129  Filed  7-19-93:  8:45  am] 
SitUNG  coo£  ejio-oi-F 
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Nor/vest  Corporation,  et  al.;   ' 
Formations  of;  Acquisitions  by:  and 
^^e'■gers  of  Bank  Hoid'ng  CcToanies 

Tne  companies  i;stfd  in  trus  uOLn.- 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcatjons 
are  set  forth  in  section  3(c)  of  the  Act 
(12  use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser.  e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
\^Titten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identif>-ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
13,  1993 

A.  Federal  Rf<'^\-\e  Bar-k    if 
NJinneapohs  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

2  \'ons'est  Corporation .  Minneapolis. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  FirstAmencan  Bank, 
National  Association.  Colorado  Springs. 
Colorado. 

B  Federal  Resene  Bank  of  Dallas 
vV, .  .A.rthur  Trjb'ryie,  'Vice  Prvsident)  400 
South  Akard  Street.  Dallas,  Texas 
75222: 

]  First  Bancorp,  Inc.,  Denton,  Texas; 
to  acquire  100  percent  of  the  voting 
shares  of  First  National  Bank  of 
Grapevme.  Grapevine,  Texas. 


2.  First  Delaware  Bancorp,  Inc.. 
Dover,  Delaware;  to  acquire  100  percent 
of  the  voting  shares  of  First  National 
Bank  of  Grapevine,  Grapevine,  Texas. 

3.  Texas  Financial  Bancorporation. 
Inc.,  Minneapolis.  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of  First 
National  Bank  of  Grapevine.  Grapevine 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  14, 1993. 
Jennifer  J.  John<>OB, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-17130  Filed  7-19-93;  8:45  am) 

BtLUNG  CODE  621W>1-F 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  13, 1993. 
Jenaifiar  J.  Johnsen, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-17131  Filed  7-19-93:  8.4.i  am! 

BiLUMG  CODE  <310-01-f 


Siare-;  of  Banks  o^  B: 
Comaa->  es 


p!  al  ;  Change  in 
Acquisitions  of 

-■*  Hcidf-g 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  9. 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  'Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  George  M.  Ohlhausen,  to  acquire 
24.9  percent  of  the  voting  shares  of 
Success  Bancshares,  Inc.,  Lincolnshire. 
Illinois,  and  thereby  indirectly  acquire 
Success  National  Bank,  Lincolnshire, 
Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  'Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Martinshurg  Bancorp  Employee 
Stock  Ownership  Plan,  Martinshurg, 
Missouri;  to  retain  12  percent  of  the 
voting  shares  of  Martinshurg  Bancorp. 
■  Inc.,  Martinshurg,  Missouri,  and  thereby 
indirectly  acquire  Martinshurg  Bank. 
Mexico,  Missouri. 


FEDERAL  TRADE  COMMISSION 
[File  No.  882  3199] 

Michael  S.  Levey,  et  al.:  F-opcspd 
Consent  Agreerr-ent  with  An3'v-.;s  to 
Aid  Pubhc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  ii:  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  California-based 
producers  of  infomercials  from 
misrepresenting  infomercials  as 
independent  programming  rather  than 
paid  advertising  and  from  selling  any 
baldness  or  impotence  product  not 
approved  by  the  Food  and  Drug 
Administration;  and  would  require  the 
respondents  to  have  competent  and 
reliable  scientific  evidence  to  support 
any  representations  about  the  efficacy  or 
safety  of  any  food,  drug  or  device  they 
sell.  In  addition,  the  respondents  would 
be  required  to  pay  $275,000  for 
consumer  redress. 

DATES:  Comments  must  be  received  on 
or  before  September  20. 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  Blh  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CON-^ACT: 
Kathryn  Nielsen,  Seattle  Regional 
Office.  Federal  Trade  Commission,  2806 
Federal  Bldg..  915  Second  Ave.,  Seattle, 
\VA  Qt<i74   '2''B)  22CM=.350. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Slat.  721,  15  U.S.C. 
46  and  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  lo 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  ot  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  willi 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 
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Agropnipnt  Contain! 
Cease  and  Dc-ist 
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i!  Orrier  to 


In  the  Matter  of  Michael  S.  Levey, 
individually  and  as  an  officer  of  Positive 
Response  Marketing,  Inc..  and  Positive 
Response  Marketing.  Inc.,  a  corporation,  also 
trading  and  doing  business  as  Positive 
Response  Television  and  Positive  Response 
Advertising.  File  No.  882  3199. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Positive 
Response  Marketing,  Inc.,  a  corporation, 
also  trading  and  doing  business  as 
Positive  Response  Television  and 
Positive  Response  Advertising,  and 
Michael  S.  Levey,  an  individual, 
hereinafter  sometimes  referred  to  as 
proposed  respondents,  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated, 

/( is  hereby  agreed  by  and  between 
Positive  Response  Marketing,  Inc..  a 
corporation,  by  its  duly  authorized 
officer  and  its  attorney,  Michael  S. 
Levey,  individually  and  as  an  officer  of 
said  corporation,  and  his  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Positive 
Response  Marketing,  Inc.,  is  a  California 
corporation  with  its  principal  office  and 
place  of  business  at  1861  Topanga 
Canyon  Boulevard,  Topanga,  California 
90290.  Positive  Response  also  trades 
and  does  business  as  Positive  Response 
Television  and  Positive  Response 
Advertising. 

2.  Proposed  respondent  Michael  S. 
Levey  resides  at  1975  Topanga  Canyon 
Boulevard,  Topanga,  California  90290. 
He  is  an  officer  and  shareholder  of 
Positive  Response  Marketing,  Inc. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondents  waive:  a. 
Any  farther  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  hereby  and 


related  material  pursuant  to  §  2.34  of  the 
Commission's  Rules,  will  be  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondents  of  facts,  other  than  the 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  same  force 
and  effect  and  may  be  altered,  modified 
or  set  aside  in  the  same  manner  and 
within  the  same  time  provided  by 
statute  for  other  orders.  The  order  shall 
become  final  upon  service.  Delivery  by 
the  U.S.  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  proposed  respondents' 
addresses  as  stated  in  this  agreement 
shall  constitute  service.  Proposed 
respondents  waive  any  rights  they  may 
have  to  other  manner  of  service.  The 
complaint  may  be  used  in  construing 
the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 


Order 

Definitions 

For  purposes  of  this  Order:  (1) 
"Competent  and  reliable  scientific 
evidence  "  shall  mean  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

(2)  "Material  connection"  shall  mean 
any  relationship  between  an  endorser  of 
any  product  or  service  and  any 
individual  or  other  entity  advertising, 
promoting,  offering  for  sale,  selling  or 
distributing  such  product  or  ser\ice. 
which  relationship  might  materially 
affect  the  weight  or  credibility  of  the 
endorsement  and  which  relationship 
would  not  reasonably  be  expected  by 
consumers. 

I 

It  is  ordered  That  respondent  Positive 
Response  Marketing,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  respondent  Michael  S. 
Levy,  individually  and  as  an  officer  of 
said  corporation,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  do  forthwith  cease  and 
desist  from  selling,  broadcasting  or 
otherwise  disseminating,  or  assisting 
others  to  sell,  broadcast  or  otherwise 
disseminate,  in  part  or  in  whole: 

A.  The  30-minute  television 
advertisement  for  the  EuroTrym  Diet 
Patch  described  in  the  complaint  and 
sometimes  know  as  "The  Michael 
Reagan  Show." 

B.  The  30-minute  television 
advertisement  for  Foliplexx  described  in 
the  complaint  and  sometimes  known  as 
"Breakthrough  '99." 

C.  The  30-minute  television 
advertisement  for  Y-Bron  described  in 
the  complaint  and  sometimes  known  as 
"Let's  Talk"  or  "Let's  Talk  with  Lyle 
Waggoner." 

II 

It  is  further  ordered  That  responden 
Positive  Response  Marketing,  Inc.,  a 
corporation,  its  successors  and  assigns. 
and  its  officers,  and  respondent  Michael 
S.  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondent's 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  do  forthwith  cease  and 
desist  from: 
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A.  Representing,  directly  or  by 
implication,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  saie.  sale  or 
distribution  of  the  EuroTrym  Diet  Patch 
or  any  other  substantially  similar  weight 
control  or  weight  reduction  product  in 
or  affecting  commerce,  as  "coir.merce" 
is  defined  in  the  Federal  Trade 
Commission  Act.  that: 

(1)  Use  of  such  product  prevents 
feelings  of  hunger: 

(2)  Use  of  such  product  enables  users 
to  lose  substantial  amounts  of  weight; 

(!■)  Use  of  such  product  enables  users 
to  lose  weight  in  a  large  majority  of 
cases;  or 

(4)  Anv  competent  and  reliable  test  or 
study  establislws  that  such  product 
promotes  weight  loss. 

For  purposes  of  this  Part  II  a 
■"substantially  similar  weight  control  or 
weight  reduction  product"  shall  be 
defined  as  any  product  that  is 
advertised  as  causing  or  aiding  weight 
loss  through  acupressure,  acupathy  or 
homeopathy  that  uses  a  bandaid  or 
patch  to  apply  a  solution  to  the  skin  or 
that  purportedly  contains  as  its  active 
ingredient  calcarea  carbonica. 

B.  Representing,  directly  or  by 
implication,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  other  product  in  or 
affecting  commerce,  as  '■commerce'"  is 
defined  in  the  Federal  Trade 
Commission  Act,  that: 

(1)  Use  of  the  product  prevents  or 
reduces  feelings  of  hunger; 

(2)  Use  of  the  product  enables  users 
to  lose  substantial  amounts  of  weight; 

(3)  Use  of  the  product  enables  users 
to  lose  weight  in  a  substantial  number 
of  cases;  or 

(4)  Anv  competent  and  reliable  test  or 
study  establishes  that  use  of  the  product 
promotes  weight  loss, 
jnless  the  representation  is  true  and,  at 
the  time  of  making  the  representatioTi. 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
e\idence  that  substantiates  the 
representation. 

C.  Failing  to  disclose  clearly  and 
prominently  in  any  advertisement  for 
any  weight  control  or  weight  reduction 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  that  dieting 
and/or  exercise  is  required  in  order  to 
lose  weight;  provided,  however,  that 
this  disclosure  shall  not  be  required  if 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  demonstrating  that  the  product 
in  question  is  effectii*e  without  dieting 
and/oT  exercise.. 


ill 

ft  is  further  ordered  That  respondent 
Positive  Response  Marketing.  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  resporKfent  Michael 
S.  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondent's 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  do  forthwith  cease  and 
desist  from: 

A.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sal«  or  distribution  of  Foliplexx  or  any 
other  substantially  similar  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  that: 

(1)  Use  of  such  product  ciirtails  loss 
of  hair; 

(2)  Use  of  such  product  promotes 
growth  of  new  hair  where  hair  has 
already  been  lost; 

(3)  Use  of  such  product  relieves, 
cures,  prevents  or  reverses  baldness; 

(4)  Such  product  is  an  effective 
remedy  for  baldness  in  a  large  majority 
of  cases;  or 

(5)  Any  competent  and  reliable  test  or 
study  establishes  that  such  product 
relieves,  cures,  prevents  or  reverses  the 
advance  of  baldness. 

For  purposes  of  this  Part  III.  a 
"substantially  similar  product"  shall  be 
defined  as  any  product  that  is 
advertised  as  preventing  or  reversing 
baldness  or  hair  loss  and  that 
purportedly  contains  as  an  ingredient 
one  or  more  of  the  following:  sulfaaated 
muccopolysaccharides,  polysorbates, 
trichopeptides,  takanal,  kallikrein, 
alpha-tocopheral.  methyl  nicotinate. 
retinyl  palmitate,  alantoin.  or  bovine 
senmi  albumin. 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  other  product 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  that: 

(1)  Use  of  the  product  prevents  or 
reduces  loss  of  hair; 

(2)  Use  of  the  product  promotes 
growth  of  new  hair  where  hair  has 
already  been  lost; 

(3)  Use  of  the  product  relieves,  cures, 
prevents  or  reverses  baldness; 

(4)  The  product  is  an  effective  remedy 
for  baldness  m  a  substantial  number  of 

cases;  or 

(5)  Any  competent  and  reliable  test  or 
study  establishes  that  the  product 
reheves,  cures,  prevents  or  reverses 
baldness. 


unless  such  representat.cn  is  true  anu. 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

C.  Advertising,  packaging,  labeling, 
promoting,  offering  for  sale,  selling,  or 
distribution  any  product  that  is 
represented  as  promoting  hair  growth  or 
preventing  hair  loss,  unless  the  product 
is  the  subject  of  an  approved  new  drug 
application  for  such  purpose  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
21  U.S.C.  301  et  seq..  provided  that  this 
subpart  shall  not  limit  the  requirements 
of  Part  III.  A  and  B  herein. 

IV 

It  is  further  ordered  That  respondent 
Positive  Response  Marketing,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent  Michael 
S.  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  do  forthwith  cease  and 
desist  from: 

A.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale. 
sale  or  distribution  of  Y-Bron  or  any 
other  substantially  similar  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  that: 

(1)  Use  of  such  product  relieves, 
cures,  prevents  or  reverses  impotence; 

(2)  Use  of  such  product  increases 
sex-ual  drive,  ability,  desire  or  libido; 

(3)  Such  product  is  an  effective 
remedy  for  impotence  or  increases 
sexual  drive,  ability,  desire  or  libido  in 
a  substantial  number  of  cases;  or 

(4)  Any  competent  and  reliable  test  or 
study  establishes  that  such  product  is  an 
effective  remedy  for  impotence  or 
increases  sexual  drive,  ability,  desire  or 
libido. 

For  purposes  of  this  Part  IV,  a 
"substantially  similar  product"  shall  be 
defined  as  any  product  that  is 
advertised  for  sale  over-the-counter  as  a 
sexual  stimulant  or  as  a  treatnrent  for 
impotence  and  that  purportedly 
contains  as  its  active  ingredient 
yohimbine  or  any  derivative  thereof. 

B.  Representing,  in  any  manner, 
directly  or  by  impUcation,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  other  product 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  that: 
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Ui  L'io  uf  liie  jjroduLt  ittiiuves,  t.urKs, 
prevents,  reverses  or  is  an  effective 
remedy  for  inipotenr.e; 

(2)  Use  of  Ihe  product  inrjeases 
stjxua!  drive,  nhility,  desire  or  libido; 

(3J  The  product  is  an  effective  remedy 
for  impotence  or  increases  sexual  drive, 
(ibility,  desire  or  libido  at  any  stated 
mensuro  of  efficacy:  or 

(4)  Any  competent  and  reliable  test  or 
study  establishes  that  the  product 
ruliuves.  cures,  prevents  or  reverses 
impotence  or  increases  sexual  drive, 
ability,  desire  or  libido, 
unless  such  representation  is  true  and, 
ai  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

C.  Advertising,  packaging,  labeling, 
promoting,  offering  for  sale,  selling,  or 
di.stributing  any  product  that  is 
represented  as  increasing  sexual  desire 
or  improving  sexual  performance, 
unless  the  product  is  the  subject  of  an 
approved  new  drug  application  for  such 
purpose  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  21  U.S.C.  301  et  seq., 
pwvidud  that  this  subpart  shall  not 
limit  the  requirements  of  Fart  IV. A  and 
H  herein. 


It  is  further  ordered  That  respondent 
Positive  Response  Marketing.  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent  Michael 
S.  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  .sale  or  distribution  of  the  Magif; 
Wand  or  any  other  immersion-stylo 
kitchen  mixer  of  similar  size  and 
construction  in  or  affecting  cx)mmerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  that: 

A.  The  product  can  crush  a  whole, 
fre.sh  pineapple  in  seconds. 

B.  Skim  milk  whipped  by  the  product 
can  be  used  as  mousse-like  des.serts  and 
cake  frosting. 

VI 

It  is  further  ordered  That  respondent 
Positive  Response  Marketing.  Inc..  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent  Michael 
S.  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership. 


corporation,  suijsidiary,  division  or 
o'har  device,  in  connection  with  the 
advertising,  packaging,  labeUng, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  product  or  service  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Making  any  representation,  in  any 
manner,  directly  or  by  implic:ation. 
regarding  the  efficacy  or  safety  of  any 
food,  drug  or  device,  as  those  terms  are 
defined  in  section  15  of  ihe  Federal 
Trade  Commission  Act,  15  U.S.C.  55, 
unless  at  the  time  of  making  such 
representation  respondents  possess  and 
rely  upon  competent  and  reliable 
.scientific  evidence  that  substantiates  the 
repres(mtation;  provided,  however,  that 
any  such  repre.sentation  for  any  food 
product  that  is  specifically  permitted  in 
labeling  for  such  food  product  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Nut.ntion  Labeling  ana  Education 
Act  of  19G0  will  be  deemed  to  be 
substantiated  by  competent  and  reliable 
scientific  evidence;  provided  further 
that  any  such  representation  for  any 
over-the-counter  drug  product  that  is 
specifically  permitted  in  labeling  for 
.such  over-the-counter  drug  product  in 
Final  Regulations  establishing 
conditions  under  which  such  product  is 
safe  and  effective  promulgated  by  the 
Food  and  Drug  Administration  under 
the  Food.  Drug  and  Cosmetic  Act,  will 
be  deemed  to  be  substantiated  by 
competent  and  reliable  scientific 
evidence. 

B.  Making  any  representation,  in  any 
manner,  directly  or  by  implication, 
regarding  the  performance,  benefits, 
efficacy  or  safety  of  any  product  or 
service  (other  than  a  repre.sentation 
covered  imder  Subpart  VI. A  above), 
unless  at  the  time  of  making  such 
representation  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  the 
repre.sentation. 

VII 

It  is  further  ordered  That  respondent 
Positive  Response  Marketing,  bic,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent  Michael 
S.  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  conneclion  with  the 
advertising,  packaging.  labeli:ig, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  product  or  service  in 


or  affecting  comnien.e,  as  "commerce  ' 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  c  ease  an<' 
desist  from: 

A.  Failing  to  disclose,  clearly  and 
prominently,  a  material  connection, 
where  one  exists,  between  an  endorser 
of  any  product  or  service  and  any 
respondent  or  respondents 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  that  any 
endorsement  (as  "endorsement"  is 
defined  in  16  CFR  255.0(b))  of  the 
product  or  service  represents  the  typical 
or  ordinary  experience  of  members  of 
the  public  who  use  the  produtit  or 
service,  unless  such  is  the  case. 

C.  Representing,  in  any  manner, 
directly  or  by  implication,  by  words, 
depictions  or  symbols,  that  such 
product  or  service  has  been  endorsed  by 
a  person,  group  or  organization  that  is 
an  expert  with  respect  to  the 
endorsement  message  unless: 

(1)  The  endorser  is  an  existing  person, 
group  or  organization  whose 
qualifications  give  it  the  expertise  that 
the  endorser  is  represented  as 
possessing  with  respect  to  the 
endorsement;  and 

(2)  The  endorsement  is  supported  by 
an  objective  and  valid  evaluation  or  test 
using  procedures  generally  accepted  by 
experts  in  that  science  or  profession  to 
yield  accurate  and  reliable  results. 

VIII 

It  is  further  ordered  That  respondent 
Positive  Response  Marketing.  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  ofTicers.  and  respondent  Michael 
S.  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  product  or  service  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  in  connection  with 
any  advertisement  depicting  a 
demonstration,  experiment  or  test,  do 
forthwith  cease  and  desist  from  making 
any  repre.sentation.  in  any  manner, 
directly  or  by  impficalion,  that  any 
demon.stration,  picture,  experiment  or 
test  depicted  in  the  advertisement 
provides,  demonstrates  or  confirms  any 
material  quality,  feature  or  merit  of  any 
product,  when  such  demonstration, 
picture,  experiment  or  test  dues  not 
prove,  demoastrnte  or  confirm  the 
representation  for  any  reason,  including 
but  not  limited  to: 
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A  The  undisclosed  use  or 
substitution  of  a  material  mock-up  or 
prop. 

B.  The  undisclosed  material  alteration 
in  a  material  characteristic  of  the 
advertised  product  or  any  other  material 
prop  or  device  depicted  in  the 
advertisement. 

C.  The  use  of  a  visual  perspective  or 
camera,  film,  audio  or  video  technique 
that,  in  the  context  of  the  advertisement 
as  a  whole,  materially  misrepresents  a 
material  characteristic  of  the  advertised 
product  or  any  other  material  aspect  of 
the  demonstration. 

I.X 

I:  IS  jiinher  ordered  That  respondent 
Positive  Response  Marketing.  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent  Michael 
S  Levey,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agsnts.  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  product  or  service  in 
or  affecting  commerce,  as  "commerce" 
IS  defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  creating,  producing,  selling 
or  disseminating: 

A.  Any  advertisement  that 
misrepresents,  directly  or  by 
implication,  that  it  is  not  a  paid 
advertisement. 

B  .^ny  commercial  or  other  video 
aJ'.ertisement  fifteen  (15)  minutes  in 
length  or  longer  or  intended  to  fill  a 
r^roadcasting  or  cablecasting  time  slot  of 
fifteen  (15)  minutes  in  length  or  longer 
that  does  not  display  visually,  in  a  clear 
and  prominent  manner  and  for  a  length 
of  time  sufficient  for  an  ordinary 
consumer  to  read,  within  the  first  thirty 
(30)  seconds  of  the  commercial  or  other 
advertisement  and  immediately  before 
each  presentation  of  ordering 
instructions  for  the  product  or  service, 
the  following  disclosure: 

THE  PROGR.\M  YOU  ARE 
W  ATCHING  IS  A  PAID 
.ADVERTISEMENT  FOR  [THE 
PRODr-CT  OR  SERVICE)." 

P'  •    ;  ■  i  ' "  ;r  for  the  purposes  of  this 
;  :'':v;^,;r;   Tie  oral  or  visual 
P'"se.-i;at;cr.  of  a  telephone  number  or 
f:  :  iress  for  viewers  to  contact  to  place 
an  ord»r  for  the  product  or  service  shall 
be  deemed  a  presentation  of  ordering 
instructions  so  as  to  require  the  display 
of  the  disclosu.'e  provided  herein. 

X 

1'.  IS  further  ordered  That  respondent 
P.isitive  Response  Marketing.  Inc.,  its 


successors  and  assigns,  and  respondent 
Michael  S.  Levey  shall  pay  to  the 
Federal  Trade  Commission,  by  cashier's 
check  or  certified  check  made  payable 
to  the  Federal  Trade  Commission  and 
delivered  to  the  Regional  Director, 
Federal  Trade  Commission,  915  Second 
Avenue,  suite  2806,  Seattle,  Washington 
98174.  the  sum  of  two  hundred  seventy- 
five  thousand  dollars  ($275,000). 
Respondents  shall  make  this  payment 
on  or  before  the  tenth  day  following  the 
date  of  entry  of  this  Order.  In  the  event 
of  any  default  on  any  obligation  to  make 
payment  under  this  section,  interest, 
computed  pursuant  to  28  U.S.C.  1961(a). 
shall  accrue  from  the  date  of  default  to 
the  date  of  payment.  The  funds  paid  by 
respondents  shall,  in  the  discretion  of 
the  Federal  Trade  Commission,  be  used 
by  the  Commission  to  provide  direct 
redress  to  purchasers  of  the  EuroTrym 
Diet  Patch.  Foliplexx  and/or  Y-Bron.  If 
the  Federal  Trade  Commission 
determines,  in  its  sole  discretion,  that 
redress  to  purchasers  of  these  products 
is  wholly  or  partially  impracticable  or  is 
otherwise  unwarranted,  any  funds  not 
so  used  shall  be  paid  to  the  United 
States  Treasury.  Respondents  shall  be 
notified  as  to  how  the  funds  are 
disbursed,  but  shall  have  no  right  to 
contest  the  manner  of  distribution 
chosen  by  the  Commission. 

XI 

It  is  further  ordered  That  respondent 
Positive  Response  Marketing,  hic,  shall, 
for  a  period  of  ten  (10)  years  from  the 
date  of  issuance  of  this  Order,  distribute 
a  copy  of  this  Order  to  each  of  its 
operating  divisions,  to  each  of 
respondent's  present  and  future 
principals  and  officers,  and  to  every 
present  and  future  employee,  agent  and 
representative  who  performs 
discretionary  functions  in  sales  or 
advertising,  emd  shall  secure  from  each 
such  person  a  signed  statement 
acknowledging  receipt  of  the  copy  of  the 
Order. 

xn 

It  is  further  ordered  That  respondent 
Michael  S.  Levey  shall,  for  a  period  of 
ten  (10)  years  from  the  date  of  issuance 
this  Order,  notify  the  Commission 
within  thirty  (30)  days  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  any  new  business  or  employment 
Each  notice  of  affiliation  with  any  new 
business  or  employment  shall  include 
the  respondent's  new  business  address 
and  telephone  number,  current  home 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  his  duties  and  responsibilities. 


XIII 

It  is  further  ordered  That  respondent 
Positive  Response  Marketing,  Inc.,  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation, 
such  as  a  dissolution,  the  emergence  of 
a  successor  corporation,  the  creation  or 
dissolution  of  a  subsidiary,  transfer  of 
the  business  by  assignment  to  another 
entity,  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  Order. 

XIV 

It  is  further  ordered  That  respondents 
shall,  for  five  (5)  years  after  the  date  of 
the  last  dissemination  of  any 
representation  covered  by  this  Order, 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation. 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

C.  All  advertisements  and 
promotional  materials  subject  to  this 
Order. 

XV 

/( is  further  ordered  That  respondents 
shall,  within  sixty  (601  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  wTiting.  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Michael  S.  Levey,  an  individual, 
and  Positive  Response  Marketing.  Inc.,  a 
corporation.  The  proposed  consent 
order  has  been  placed  on  the  public 
record  of  si.xty  (50)  days  for  receipt  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  ^^tiQ)  days,  the  Commission 
will  again  re-.ievv  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  and  take  other  appropriate 
action,  or  m.ake  final  the  proposed  order 
contained  in  the  agreement 

This  matter  concerns  claims  made  for 
a  weight-loss  product,  a  baldness 
product,  an  impotence  product  and  a 
kitchen  mixer.  These  claims  were  made 


in  program-length  commercials 
produced  by  Levey  and  Positive 
Response  Marketing.  The  weight-loss 
product,  the  EuroTri-m  Diet  Patch,  was 
advertised  on  a  commerrial  called  "The 
Michael  Reagan  Show."  The  baldness 
product,  Foliplexx,  was  advertised  on  a 
commercial  called  "Breakthrough  "88." 
The  impotence  product,  Y-Bron,  was 
advertised  on  "Let's  Talk."  The  kitchen 
mixer,  the  Magic  Wand,  was  advertised 
on  "Amazing  Discoveries:  Magic 
Wand." 

The  Commission's  complaint  in  this 
matter  charges  respondents  with  making 
deceptive  representations  regarding  the 
efficacy  of  the  EuroTrym  Diet  Patch, 
Foliplexx  and  Y-Bron.  According  to  the 
complaint,  respondents  falsely  claimed 
that  (1)  use  of  the  EuroTrym  Diet  Patch 
prevents  feelings  of  hunger,  enables 
users  to  lose  substantial  amounts  of 
weight,  and  enables  users  to  lose  weight 
in  a  large  majority  of  cases;  (2)  use  of 
Foliplexx  curtails  loss  of  hair,  thus 
relieving  or  preventing  baldness;  use  of 
Foliplexx  promotes  growth  of  new  hair 
where  hair  has  already  been  lost,  thus 
curing  or  reversing  the  advance  of 
baldness;  and  Foliplexx  is  an  effective 
remedy  for  baldness  in  a  large 
percentage  of  cases;  and  (3)  use  of  Y- 
Bron  relieves,  cures,  prevents,  or 
reverses  impotence;  use  of  Y-Bron 
increases  sexual  drive,  ability,  desire,  or 
libido;  and  Y-Bron  is  an  effective 
remedy  for  impotence  or  increases 
sexual  drive,  ability,  desire,  or  libido  in 
a  substantial  percentage  of  cases.  The 
complaint  also  alleges  that  the 
respondents  falsely  claimed  that  they 
possessed  and  relied  upon  a  reasonable 
basis  that  substantiated  these 
representations. 

The  complaint  also  charges  the 
respondents  with  m.aking  deceptive 
representations  regarding  the 
performance  of  the  Magic  Wand. 
According  to  the  complaint, 
respondents  falsely  claimed  that  (1)  the 
Magic  Wand  can  crush  a  whole,  fresh 
pineapple  in  seconds  and  (2)  skim  milk 
whipped  by  'ihe  Magic  Wand  can  be 
used  as  mou5se-like  desserts  and  cake 
frosting.  Further,  the  conriplaint  charges 
respondents  with  using  deceptive 
demonsLraticns  in  the  program- length 
commercial  for  Magic  Wand.  According 
to  the  complaint,  respondents  falsely 
claimed  that  (1)  the  demonstration  of 
the  Magic  Wand  included  an  unaltered, 
whole,  fresh  pineapple  used  to  make  a 
tropical  drink  and  (2)  the  demonstration 
of  the  Magic  Wand  included  mousse- 
like  desserts  and  cake  frosting  made 
from  skim  milk  whipped  by  the  Magic 
Wand.  The  complaint  charges  that  (1) 
respondents  substituted  crushed 
f  ineapple  pulp  with  a  slice  of  pineapple 
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on  top  to  resemble  a  whole,  fresh 
pineapple  and  (2)  respondents 
substituted  Cool  Whip  dairy  topping  to 
resemble  mousse-like  desserts  and 
prepared  frosting  mix  to  resemble  cake 
frosting. 

In  aodition,  the  complaint  alleges  that 
respondents  falsely  represented  &at  the 
program-length  commercials  for  the  four 
products  are  independent  television 
programs  and  not  paid  commercial 
advertising. 

Further,  the  complaint  alleges  that 
respondents  falsely  represented  that 
endorsements  appearing  in  the 
advertisements  for  tlie  EuroTrym  Diet 
Patch,  Foliplexx  and  Y-Bron  reflect  the 
typical  or  ordinary  experiences  of 
consumers,  in  terms  of  promoting 
weight-loss,  curing- baldness,  or 
relieving  impotence,  after  using  the 
products.  In  addition,  the  complaint 
alleges  that  respondents  falsely 
represented  that  these  endorsements 
were  obtained  from  individuals  or  other 
entities  who,  at  the  time  of  providing 
the  endorsements,  were  independent 
from  all  of  the  individuals  and  entities 
marketing  the  products. 

The  complaint  also  alleges  that  in  the 
program-length  commercial  for  the 
Magic  Wand,  respondents  made 
deceptive  representations  regarding  an 
organization  called  the  National 
Association  of  Advertising  Producers 
("NAAP").  The  complaint  charges 
respondents  with  falsely  claiming  that 
(1)  the  NAAP  is  an  existing  organization 
whose  qualifications  give  it  the 
expertise  to  evaluate  commercials  for 
their  integrity  and  excellence  and  (2)  the 
NAAP  is  an  entity  that,  at  the  time  of 
providing  its  endorsements,  was 
independent  from  all  of  the  individuals 
and  entities  marketing  the  products. 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  order  prohibits  respondents  from 
disseminating  the  30-minute  television 
advertisements  knovra  as  "The  Michael 
Reagan  Show,"  "Breakthrough  '88."  and 
"Let's  Talk  " 

Parts  II.  in  and  IV  of  the  order 
prohibit  respondents  from  making 
specified  representations  regarding  the 
efficacy  of  the  EuroTr\m  Diet  Patch. 
Folipl'jxx  and  Y-Bron  or  any 
substantially  similar  products.  Part  II 
also  prohibits  respondents  from  making 
specified  weight-loss  claims  for  any 
product  unless  the  representation  is  true 
and  respondents  rely  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  Part  III 
prohibits  respondents  from  making 
specified  baldness-relief  claims  for  any 


product  unless  the  representation  is  true 
and  respondents  rely  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  Part  IV 
prohibits  respondents  from  making 
specified  impotence-relief  claims  for 
any  product  unless  the  representation  is 
true  and  respondents  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  Parts  III  and  IV  also 
prohibit  respondents  from  marketing 
any  product  represented  as  promoting 
hair  growth  or  improving  sexual 
performance  unless  the  product  is  the 
subject  of  a  new  drug  application 
approved  by  the  Food  and  Drug 
Administration. 

Part  V  of  the  order  prohibits 
respondents  from  making  specified 
representations  regarding  the 
performance  of  the  Magic  Wand  or  any 
other  similar  kitchen  mixer. 

Fart  VI  of  the  order  prohibits 
respondents  from  making 
representations  about  the  efficacy  or 
safety  of  any  food,  drug  or  device 
without  competent  and  reliable 
scientific  evidence  for  the 
representations.  Part  \T  provides  that 
such  representations  for  food  products 
and  over-the-counter  drug  products  will 
be  deemed  substantiated,  as  required  by 
the  order,  if  they  are  specifically 
permitted  in  labeling  by  regulations 
promulgated  by  the  Food  and  Drug 
Administration.  Part  VI  of  the  order  also 
prohibits  respondents  from  making  any 
representations  about  the  performance, 
benefits,  efficacy  or  safety  of  any 
product  or  service  without  a  reasonable 
basis  for  the  representations. 

Part  VII  of  the  order  prohibits 
respondents  from  failing  to  disclose 
material  connections  between  endorsers 
of  any  product  or  service  and  any 
respondent.  Part  VII  also  prohibits 
respondents  from  misrepresenting  that 
any  endorsement  of  a  product  or  ser\'ice 
represents  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product  or  service.  Part  VII 
also  prohibits  respondents  from 
representing  that  an  expert  has  endorsed 
a  product  or  service  unless  (1)  the 
expert  endorser  is  an  existing  person, 
group  or  organization  and  (2)  the  expert 
endorsement  is  supported  by  an 
objective  and  valid  evaluation  or  test. 

Part  VIII  of  the  order  prohibits 
respondents  from  misrepresenting  that 
product  demonstrations  prove  any 
quality,  feature  or  merit  of  any  product. 
The  order  prohibits  deceptive 
demonstration  techniques,  including 
but  not  limited  to  (1)  the  undisclosed 
use  or  substitution  of  mock-ups  or 
props,  (2}  undisclosed  alterations  in 
characteristics  of  products  or  props,  and 
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(3)  use  of  visual  perspectives  or 
techniques  that  misrepresent  product 
characteristics  or  aspects  of 
demonstrations. 

Part  IX  of  the  order  prohibits 
respondents  from  creating,  producing, 
selling  or  disseminating  any 
advertisement  that  misrepresents  that  it 
is  not  a  paid  advertisement.  Part  IX  also 
requires  respondents  to  include,  in  any 
advertisement  15  minutes  or  longer,  a 
disclosure  indicating  that  the  program  is 
a  paid  advertisement.  The  order  sets  out 
the  specific  language  for  the  disclosure 
and  the  times  it  must  appear. 

The  order,  in  Part  X,  also  requires 
respondents  to  pay  $275,000  in 
consumer  redress. 

Parts  XI-XV  of  the  order  contain 
provisions  relating  to  compliance  v^rith 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comments  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary  ' 

[FR  Doc  93-17136  Filed  7-19-93;  8;45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEPVICES 

Food  and  Drug  Admimst'atio'^ 
[Docket  No  93N-C239] 

Animal  Drug  Export:  MOXiDEC® 
(Moxidectin)  Tablets 

AGENCY:  Food  and  Drug  Administration. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  American  Cyanamid  Co.  has  filed 
an  application  requesting  approval  for 
export  to  lapan  of  MOXIDEC® 
(Moxidectin)  Tablets  for  use  as  a  canine 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  belov^-.  Any  future 
inquiries  concerning  the  export  of 
nonfood  animal  drugs  under  the  Drug 
Export  Amendm.ents  Act  of  1986  should 
al>n  be  directed  ro  ',h«  '-'in'act  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
G--^gorv  S  Gates,  Center  for  Veterinary 
Medicine  (HFV-UO),  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855.  301-295-8617. 


SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  an  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
American  Cyanamid  Co..  Agricultural 
Research  Division.  P.O.  Box  400. 
Princeton.  NJ  08543-0400.  has  filed  an 
application  requesting  approval  for 
export  to  Japan  of  the  animal  drug 
MOXIDEC®  (Moxidectin)  Tablets.  The 
drug  is  used  for  prevention  of  canine 
heartworm  disease. 

The  application  was  received  and 
filed  in  the  Center  for  Veterinary 
Medicine  on  May  28. 1993.  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  July  30. 
1993.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  July  12. 1993. 

Robert  C.  Livingston. 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 

[FR  Doc.  93-17087  Filed  7-19-93;  845  am) 
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[Docket  No.  93N-0222] 

Guidance  Documents  on  Refusal  to 
File  New  Drug  Applications; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  two  guidance  documents 
concerning  refusals  to  file  new  drug 
applications  (NDA's),  product  license 
applications  (PLA's),  and  establishment 
license  applications  (ELA's).  The  first 
guidance  document  entitled  "New  Drug 
Evaluation  Guidance  Document:  Refusal 
to  File"  describes  the  circumstances 
under  which  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  will 
refuse  to  file  ND.\'s  that  are  facially 
deficient  under  the  agency's  regulations. 
The  second  guidance  document  entitled 
"Center  for  Biologies  Evaluation  and 
Research  (CBER):  Refusal  to  File  (RTF) 
Guidance  for  Product  License 
Applications  (PLA's)  and  Establishment 
License  Applications  (ELA's)"  describes 
the  circumstances  under  which  CBER 
will  not  accept  a  license  application  for 
fifing.  These  guidance  docxunents  are  in 
use  in  both  CDER  and  CBER  and  are 
meant  to  promote  efficiency,  timeliness, 
and  consistency  m  the  agency's  reviews 
of  NDA's,  PL^'s,  and  EL.\'s. 
DATES:  Written  comments  by  September 
20, 1993 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  documents 
to  the  Office  of  Small  Business, 
Scientific  and  Trade  Affairs  (HF-50). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Send  tv.'o  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  guidance  documents  to  the  Dockets 
Management  Branch  (HFA-305],  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr  ,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  documents 
and  comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m,.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Person?  needing  information  on  the 
CDER  guidance  documient  should 
contact.  lane  Axeirad,  Center  for  Drug 
Evaluation  and  Research  (HFD-1),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  2085:",  301-443- 
2894-  Persons  needing  information  on 
the  CBER  guidance  docum.ent  should 
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contact:  Michael  Beatrice,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-10).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-496- 
3556. 

SUPPLEMENTARY  INFORMATION:  FDA 
believes  that  the  practice  of  submitting 
an  incomplete  or  inadequate  application 
and  later  "repairing"  it  during  an 
extended  review  period  is  inefficient 
and  that  it  wastes  agency  resources. 
Accepting  an  application  that  is 
obviously  in  need  of  extensive 
modification  is  unfair  to  those  sponsors 
who  have  fulfilled  their  scientific  and 
legal  obligations  by  submitting  a 
complete  and  fully  analyzed 
application.  An  incomplete  application, 
submitted  prematurely,  may  delay 
review  of  a  more  complete  application 
from  another  sponsor.  Moreover,  an 
incomplete  or  inadequate  application 
that  needs  several  cycles  of  FDA 
response  and  sponsor  repair  excessively 
consumes  FDA  and  industry  resources. 
The  incomplete  or  inadequate 
application  generates  more  "start-up 
time"  as  well  as  extra  reviews,  letters, 
and  meetings. 

FDA's  regulations  describe  certain 
circumstances  in  which  the  agency  may 
refuse  to  file  an  application  (§§  314.101 
and  ROi  2  (21  CFR  314.101  and  601.2)). 
Both  CDLR  and  CBER  have  decided  that 
a  more  detailed  explanation  of  how  they 
are  implementing  these  regulations  can 
improve  substantially  the  efficiency  of 
their  review  processes.  Because  of  the 
differences  in  the  CDER  and  CBER 
regulations  and  programs,  separate  but 
similar  guidance  documents  have  been 
developed. 

CDER's  regulations  describe  in  some 
detail  when  CDER  will  refuse  to  file  an 
appiication.  Section  314.101(d)(3), 
states:  "The  application  or  abbreviated 
application  is  incomplete  because  it 
does  not  on  its  face  contain  information 
required  under  section  505(b)  and 
section  505(j),  or  section  507  of  the  act 
and  §314.50  or  §  314  94."  CDER's 
guidance  document  clarifies  the  manner 
in  which  FDA  is  applying 
§  314  101(d)(3).  RTF  decisions  may  also 
be  made  under  other  provisions  of 
§  314.101  (i.e.,  those  provisions 
included  in  §  314.101(d)(1),  (d)(2),  (d)(4) 
through  (d)(9j,  and  (e]),  but  are  not 
specifically  addressed  in  the  guidance 
document. 

CBER's  regulations  list  general 
categories  of  information  required  to  be 
submitted  in  any  establishment  or 
product  license  application.  CBER's 
guidance  document  describes  how 
CBER  makes  threshold  determmat.ons 
tliat  the  information  submitted  to 
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support  licensure  is  sufficiently 
complete  to  permit  a  substantive  and 
meaningful  review. 

Both  guidance  documents  recognize 
that  although  RTF  is  not  a  final 
determination  and  is  often  an  early 
opportunity  for  the  sponsor  to  develop 
a  reviewable  and  potentially  approvable 
application,  it  is  a  significant  step  that 
delays,  at  least  for  a  time,  full  review  of 
the  application.  Therefore,  it  is 
important  that  RTF  be  reserved  for 
applications  with  defects  that  make  the 
application  plainly  inadequate  or 
nonreviewable  plainly  without  major 
repair,  or  that  make  review 
unreasonably  difficult.  Both  guidance 
documents  indicate  that  in  general  the 
deficiencies  leading  to  RTF  should  be 
objective  and  straightforward,  not 
matters  of  subtle  judgment,  and  should 
not  be  quickly  reparable. 

FDA  has  concluded  that  explaining 
how  it  applies  its  regulations  in  making 
RTF  decisions  will  substantially 
improve  the  quality  of  NDA,  PLA,  and 
ELA  submissions  and  the  efficiency  of 
the  new  drug  evaluation  and  biological 
product  review  processes. 

To  assess  the  scientific  and 
procedural  quality  of  RTF  decisions, 
CDER  recently  announced  the  formation 
of  a  committee  to  review  RTF  decisions 
(58  FR  28983,  May  18, 1993).  The  CDER 
RTF  review  committee  consists  of  senior 
CDER  and  CBER  officials,  and  FDA's 
Chief  Mediator  and  Ombudsman.  The 
review  committee  will  examine  selected 
CDER  RTF's  to  assess,  among  other 
things:  The  consistency  of  RTF  practices 
throughout  new  drug  evaluation  offices 
and  divisions,  the  need  for  additional 
guidance  on  application  content  and 
format,  and  the  need  to  modify  CDER's 
RTF  policies.  CBER  will  develop  a 
similar  oversight  mechanism  in  which 
CDER  will  be  represented.  The  presence 
of  CBER  representatives  on  CDER's 
review  committee  and  the  participation 
of  CDER  representatives  in  CBER's 
oversight  process  will  help  to  ensure 
consistent  appUcation  of  RTF  principles 
throughout  the  Centers. 

Interested  persons  may.  on  or  before 
September  20,  1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guidance  documents.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  vdth  the 
docket  number  found  in  the  heading  of 
this  document.  Received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  July  14. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  93-17088  Filed  7-16-93;  8  45  am) 

BILUNG  CODE  41«O-01-F 

[Docket  No  93^^-0202] 

Guidance  on  Alternatives  to  Lot 
Release  for  Licensed  Biological 
Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  describing  its 
current  practices  governing  lot  release 
for  licensed  biological  products.  This 
document  describes  the  information  that 
should  be  submitted  by  manufacturers 
of  licensed  biological  products  and  the 
approach  that  FDA's  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  is  using  when  evaluating 
alternatives  to  lot  release.  CBER's 
decisions  in  this  regard  are  based  on  a 
continued  assurance  that  the  safety, 
purity,  and  potency  of  the  product  will 
be  maintained.  This  action  is  being 
taken  in  response  to  requests  for 
guidance  on  alternatives  to  lot  release. 
FDA  invites  comments  on  this  guidance 
statement. 

DATES:  Submit  written  comments  by 
<;optpmber  20, 1993. 
*D3RESSES:  Submit  written  comments 
and  information  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavra  Dr.,  Rockville,  MD 
20857.  Submit  product  license 
application  amendments  requesting 
alternatives  to  lot  release  and  sample 
submission  requirements  to  the  director 
of  the  application  division  within  the 
office  having  primary  jurisdiction  over 
the  product  (e.g.,  Office  of  Therapeutics. 
Office  of  Vaccines,  or  Office  of  Blood), 
Food  and  Drug  Administration,  Center 
for  Biologies  Evaluation  and  Research. 
1401  Rockville  Pike.  Rockville.  MD 
20852-1448. 

FOR  FURTHER  INFCRMA-iON  CONTACT: 
JoAnn  M.  Minor,  Lci/.er  for  Biologies 
Evaluation  and  Research  (HFM-635). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-295-9074. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
describing  its  current  procedure  for 
considering  requests  from 
manufacturers  regarding  alternatives  to 
the  submission  of  samples  and  of 
protocols  that  show  results  of  applicable 
tests  (commonly  called  "lot  release")  as 
set  forth  in  21  CFR  610.2.  This  notice 
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also  responds  to  requests  for  giiidance 
on  what  information  should  be  provided 
when  submitting  such  requests. 

Introduction 

I'r.d":  sec*:or.  35::'d;  of  the  Public 
Health  Serv'Me  Act  (42  U  S  C.  262(d))  an 
establishment  mav  be  issued  a  License  to 
manufacture  a  biological  product  only 
after  showing  that  the  establishment  and 
product  meet  standards  designed  to 
ensure  tha*  product's  cont;nued  safetv, 
pur.ty.  and  potency.  Thereafter,  a 
manufacturer  of  a  biological  product 
subject  to  a  license  m.ust  dem.onstrate 
supervision  and  control  of  the  entire 
manufac'uring  process  to  ensure,  among 
other  things,  that  contamanants  are  not 
introduced  during  production  and  that 
there  is  lot-to-lot  consistency  m  the 
quality  of  the  licensed  product  (see  21 
CFRpart  600  et  seq.]. 

Under  §  610.2,  manuiacturers  may  be 
required  to  submit  samples  from  all  lots 
of  a  licensed  biological  product  together 
with  the  protocols  showing  resuls  of 
applicable  tests  when  deemed  necessary 
by  the  Director,  CBER  For  most 
biological  products,  CBER  has  -eqair«d 
the  submission  of  this  information  bof^T 
in  support  of  a  license  application  and 
for  continued  lot  release  foHowing 
product  license  application  approval.  In 
these  instances,  a  manufacturer  may  not 
distribute  any  product  until  the 
Director,  CBER.  issues  an  official  release 
for  the  lot. 

Guidance  and  Rationale 

Biological  products  historically  have 
been  primarily  complex  mixtures 
produced  bv  living  organisms.  The 
products  have  ranged  from  whole  blood 
f  jr  transf-usion  to  allergenic  extracts, 
vaccines,  and  recombinant  therapeutics. 
Current  technolog)'  enables  industrial 
scale  production  of  biological  products 
v.hi.:h  a.-e  miore  easily  characterized 
using  reproducible  methodologyc  In 
add;*ion,  im.proved  anaUlical 
techn'quBS  are  available  for 
characterization  of  starting  materials  as 
well  as  final  products,  and  efficient 
methods  of  purification  can  reduce 
levels  of  process-related  impurities  to  a 
minimum. 

Current  technology  combined  with 
the  experience  derived  from  years  of 
product-specific  inspe<:t!ons  and  testing 
in  CBER  laboratories  has  demonstrated 
that,  for  some  biological  products, 
alternatives  to  requiring  a  CBER  release 
action  for  every  lot  provide  adequate 
control  to  ensure  continued  safety, 
purity,  and  potency  (including 
effectiveness].  Therefore  manufacturers 
meeting  the  assurances  described  in  this 
document  may  scbmit  product  license 
application  amendments  requesting 


approval  of  alternatives  to  the  lot  release 
requirements  set  forth  in  their  License 
Such  product  hcense  application 
amendments  may  be  submitted  once  a 
manufacturer  has  documented  an 
acceptable  history  of  lot  release  and 
control  of  the  manufacturing  facility 
The  definition  of  acceptable  lot  release 
history  will  vary  according  to  the 
product  and  the  complexities  of  the 
manufacturing  process.  CBER  considers 
granting  requests  for  alternatives  to  lot 
release  only  upon  demonstration  that 
the  alternative  approach  does  not 
compromise  the  safety,  purity,  and 
potency  of  the  biological  product 
Specific  questions  should  be  addressed 
to  the  office  with  product  responsibility 
prior  to  submission  of  an  amendment 
requesting  alternatives  to  lot  release. 

Among  the  factors  that  CBER  assesses 
in  determining  whether  to  approve  such 
amendment  requests  are  conformance  to 
licensed  manufacturing  procedures  and 
the  ability  of  the  manufacturer  to 
consistently  demonstrate  product  safety, 
purity,  potency,  and  stabilitv. 

In  addition,  there  should  Se  a  history 
of  FDA  establishment  inspections  that 
have  shown  compliance  with  applicable 
regulations  during  the  period  covered. 
The  period  considered  may  vary  by 
product,  because  the  number  of  lots 
produced  in  a  given  time  may  varyc  as 
may  the  extent  to  which  lot  release 
procedures  are  viewed  as  imporiar.t  for 
ongoing  assurance  of  safety  and  efficacy 
CBER  recogniz»8  that  tb.e  need  for 
submission  of  lot  release  protocols  and.' 
or  samples  may  be  greater  for  some 
products  than  others,  e.g.,  products 
where  maintenance  of  consistent 
specifications  from  lot-to- lot  is  difficult 
and/or  where  insufficient  correlation  is 
available  between  measurement  of 
potency  and  biological  activity  The 
experience  reflected  in  both  the  number 
of  lots  produced  and  the  period  of 
production  is  important  to  assess  the 
potential  value  of  the  lot  release 
procedures  for  a  particular  product  or 
product  class. 

The  following  data  should  be 
submitted  in  the  form  of  a  product 
license  application  amendment  covering 
an  adequate  period  of  time  and  a 
sufficient  number  of  product  lots. 

(1)  A  well-organized  table  containing 
a  testing  summary  of  all  lots 
manufactured,  including  lots 
manufactured  in  support  of  licensure. 
This  testing  history  should  include  both 
lots  submitted  to  CBER  for  release 
action  and  lots  or  batches  rejected 
during  in-process,  bulk,  or  final  testing 
at  the  manufacturing  establishment. 

(2)  A  summary  of  the  disposition  of 
the  above  lots,  including  the  reason  a 
final  lot  was  not  submitted  to  CBER  for 


release  or  an  in-process,  or  bulk  lot  or 
batch  was  rejected. 

(3)  A  summary  listing  of  ail  product 
complaints  which  include,  but  are  not 
limited  to,  presence  of  labeling  errors, 
decreased  potency,  contamindtion, 
particulate  matter,  adverse  reactions, 
and  defect  reports.  The  actions  taken  by 
the  manufact'orer  for  each  identified 
production  lot  or  batch  should  be 
descnbed. 

(4)  A  listing  of  any  lot(s)  which  was 
subject  to  recall  or  m.arket  corrective 
action  following  distribution, 

(5)  A  description  of  any  major  process 
change,  including  when  the  process 
change  was  implemiented  and  a  list  of 
lots  manufactured  using  tlie  new 
procedure. 

After  evaluating  a  license  amendment 
requesting  permission  to  use 
alternatives  to  lot  release,  CBER  may 
determine  that  routine  submission  of  lot 
release  protocols  and  sam.ples  is  not 
necessary  if  the  submission  describes 
alternatives  which  provide  continued 
assurance  of  safety,  purity,  and  potency. 
CBER  may  consider  whether  there  is  a 
need  for  manufacturers  to  submit 
samples  and  protocols  at  specific 
intervals  (e.g.,  quarterly)  for  surveillance 
purposes.  Such  lots  should  be  randomly 
selected  in  each  period,  or  as  instructed 
by  the  Director.  CBER.  Regardless  of 
CBER's  determination  on  submitting  lot 
release  protocols  and.'or  samples,  the 
manufacturer  is  required  to  maintain 
sufficient  records,  retention  samples 
and  stabilitv  test  samples  as  required  by 
21  CFR21l'.170and  211  180 

The  approach  described  above  is 
based  upon  a  retrospective  analysis  of 
lot  release  history  at  CBER,  including  a 
comparison  of  the  number  of  lot  failures 
to  the  total  number  of  lots  tested.  Where 
a  major  change  in  manufacturing 
process  or  establishment  is  proposed  or 
has  occurred  which  requires  an 
amendment,  CBER  may  consider 
reimposing  the  requirement  for 
submission  of  lots  for  release  in 
addition  to  lots  submitted  in  support  of 
the  amendment.  Furthermore,  if  a 
product  surveillance  sample  is  tested 
and  fails  a  required  test  or  established 
specification,  the  product  may  be 
subject  to  recall  by  the  manufacturer 
and/or  the  requirem.snt  for  lot  release 
may  be  reimposed. 

CBER  is  currently  applying  the 
approach  set  forth  in  this  notice.  This 
notice  provides  information  about,  but 
does  not  set  forth  specific  requirements 
for,  the  submission  of  a  product  license 
amendment  requesting  permission  to 
use  alternatives  to  lot  release.  FD.A.  does 
not  intend  for  this  guidance  to  be 
comprehensive,  All  information  in  this 
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guidance  may  not  be  appii',ab!e  to  all 
situations 

This  notice  is  intfjnded  as  guidance  to 
manufacturers  of  biological  products 
filing  product  license  amendments  to 
request  alternatives  to  lot  release.  If  a 
manufacturer  believes  that  the  factors 
described  in  tfiis  guidance  are 
inapplicable  to  a  particular  product  and 
other  factors  are  appropriate  for  CBER's 
consideration,  the  manufacturer  may 
wish  to  discuss  the  matter  further  with 
the  agency  to  prevent  expenditure  of 
money  and  effort  on  activities  that  later 
may  be  determined  to  be  unacceptable 
by  FDA. 

This  guidance  does  not  bind  the 
agency  and  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  upon 
any  person,  manufacturer,  or 
organization. 

Interested  persons  may,  on  or  before 
September  20,  1993  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and 
information  on  this  gxiidance  statement. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  and 
information  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  The 
notice  and  received  information  and 
comments  are  available  for  public 
examination  in  the  office  above  between 
9  am  and  4  pm..,  Monday  through 
Friday, 

FDA  vvi;l  consider  ariv  comments 
received  in  determining  whether 
amendments  to  the  guidance  statement 
are  warranted  As  warranted.  FDA  will 
announce  the  availability  of  any  revised 
guidance  statement  in  the  Federal 
Register 

Dated:  July  14,1993. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  93-17133  Filed  7-19-93;  8:45  am] 

BILUNG  CODE  41 80-01 -F 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  pubhc  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA),  This  notice  also 
.sumimarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  befcre  FD.^'s 
advisory  committees, 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 


Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  August  2  and 
3. 1993,  8:30  a.m.,  Bethesda  Ramada 
Inn,  Embassy  Ballroom.  8400  Wisconsin 
Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  August  2, 1993, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
3  p.m.;  closed  presentation  of  data,  3 
p.m.  to  4  p.m.;  open  public  hearing, 
August  3, 1993,  8:30  a.m.  to  9:30  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
9:30  a.m.  to  3  p.m.;  closed  presentation 
of  data,  3  p.m.  to  4  p.m.;  Wolf  Sapirstein 
or  Ramiah  Subramanian,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
1390  Piccard  Dr.,  Rockville,  MD  20850, 
301-427-1205. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  23, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  one  or  more 
premarket  approval  applications  for 
implantable  cardioverter  defibrillator 
devices  and  an  interventional 
cardiology  device. 

Closed  presentation  of  data.  The 
committee  may  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  the  devices  listed  above.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee 

/^.:e  time,  and  place.  August  2  and 
3.  1=193,  8  a.m.,  Parklawn  Bldg., 
conference  rms.  D  and  E,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  August  2, 
1993,  8  am.  to  4  p.m.;  closed  committee 
deliberations,  4  p  m.  to  5  p.m.;  open 
public  hearing,  August  3,  1993,  8  a.m. 


to  4  p.m.,  unless  public  participation 
does  not  last  that  long;  closed 
committee  deUberations,  4  p.m.  to  4:30 
p.m.;  Jeanne  L.  Rippere,  Center  for  Drug 
Evaluation  and  Research  (HFD-813), 
Food  and  Drug  Administration,  7520 
Standish  PI.,  Rockville,  MD  20855.  301- 
295-8186. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
v^rriting,  on  the  general  issues  pending 
before  the  committee.  Those  desiring  to 
make  formal  presentations  should  notify 
the  contact  person  before  July  28, 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  and  discuss 
orientation  presentations  on  the  role  of 
the  committee  and  its  plaque 
subcommittee  in  the  review  and 
evaluation  of  safety  and  effectiveness 
data  for  over-the-counter  (OTC)  drug 
products  bearing  antiplaque  and 
antiplaque-related  claims,  such  as  "for 
the  reduction  or  prevention  of  plaque, 
tartar,  calculus,  film,  sticky  deposits, 
bacterial  build-up,  and  gingivitis." 
These  data  were  submitted  in  response 
to  a  call-for-data  notice  pubhshed  in  the 
Feci  era  i  Register  of  September  19. 1990 
(55  FR  3o560).  In  addition,  the 
committee  will  hear  short  presentations 
on  issues  that  will  be  discussed  at 
length  at  the  next  Panel  meeting, 
tentatively  scheduled  for  December  1 
through  3, 1993.  These  issues  include 
the  regulation  of  dental  amalgam  and 
dental  product  labeling  requirements. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret  and/ 
or  confidential  commercial  information 
related  to  OTC  drug  products  for  plaque 
reduction  and/or  prevention.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

[}'\;g  Aljjse  Acvisory  Com^T-  v; (■■'<'' 

Date,  time,  and  place.  August  25. 
1993,  9  a.m..  Holiday  Inn,  Plaza 
Ballroom,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubhc  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 


38774 


Federal  Register  /  Vol.  58.  No.  137  /  Tuesday,  July  20,  1993  /  Notices 


that  long,  open  committee  discussion,  10 
a.m.  to  12  m.;  closed  committee 
deliberations.  12  m.  to  5  p.m.;  Isaac  F. 
Roubein.  Center  for  Drug  Evaluation  and 
Research  (HFD-7),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
RockviUe,  MD  20857,  301^43-3741. 

General  function  of  the  committee. 
The  committee  advises  on  the  scientific 
and  medical  evaluation  of  information 
gathered  by  the  Department  of  Health 
and  Human  Services  and  the 
Department  of  Justice  on  the  safety, 
efficacy,  and  abuse  potential  of  drugs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation,  and  control 
of  such  drugs. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
v^Titing.  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  13. 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion  The 
committee  will  discuss:  (1)  The 
information  brought  forward  to  the 
agency  by  the  National  Institute  on  Drug 
Abuse  about  the  potential  toxicity  and 
benefits  of  Ibogaine*.  (an  alkaloid  that 
may  have  therapeutic  effects  in  cases  of 
drug  addiction),  and  (2)  about  offering 
advice  on  how  to  safely  bring  this  drug 
into  initial  studies  in  man. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  new  drug  applications.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S  C.  552b(c)(4)). 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Register  less  than 
15  days  prior  to  the  meeting  of  the 
Circulatory  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
because  of  time  contraints  due  in  part  to 
the  holiday. 

Each  pubUc  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  ,\n  open 
public  hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  re.served 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  horn- 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  ti.^ie 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting  .\nv 
person  attending  the  hearing  who  does 
/not  in  advance  of  the  meeting  request  an 
•  opportunity  to  speak  will  be  allowed  to 
'  make  an  oral  presentation  at  the 
'  hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane,  RockviUe,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
RockviUe,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 


beui^ning  approxiir.ately  90  days  after 
the  Tipetira 

The  Commis-sioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2,  10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret,  commercial  or  financial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy:  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposeH 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FD.A  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended,  and,  notably  deliberative 
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matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  July  14. 1993. 
iane  r   Heun*") . 

Deputy  Commissioner  for  Operations 
IFR  D<w  93-17202  Filed  7-15-93;  4:06  pm) 

B'ljm;  coof  «■*&•*< -F 


Health  Resources  and  Service* 
Administration 

Program  Annour>c#ment  for  MlV/AiDS 
Dental  Reimbursement  Program  *or 
Fiscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA),  announces  its 
intent  to  accep*  proposals  for 
reimbursemwnt  of  eligible  dental  schools 
and  postdoctoral  dental  education 
proj^ams  for  the  documented, 
uncompensated  costs  of  oral  health  care 
which  has  been  provided  to  HIV- 
infectwi  persons  during  the  pr.oT  yt^ar 
Th;s  program  is  acthorizeu  under 
set:  ,n  776(b)  cf  the  Public  Health 
Service  Act  (the  Act),  as  amended  by  the 
Health  Professions  E:<ten*ion 
Amendments  of  1992,  Pubhc  Law  102- 
408,  dated  October  13,  1992. 

Approxiinalely  $,5,1  miiiion  will  be 
available  in  FY  1993  for  competing 
awards  under  this  program.  An 
estimated  125  awards  will  be  made. 
Previous  funding  experience  with  this 
program  resulted  in  awards  ranging 
f.^om  $808  to  5637,000. 

This  authority  requires  the  Secretary 
of  Heahh  nnd  Human  Services  to 
distribute  the  available  funds  among  ell 
eligible  applicants  taking  into  account 
the  number  of  patients  with  HIV  disease 
who  have  been  served  and  the 
unreimbursed  oral  health  care  costs 
incurred  by  each  institution  as 
compared  with  the  total  number  of 
patients  with  HIV  disease  served  and 
costs  incurred  by  all  eligible  applicants. 

The  Secretary  will  use  the  following 
formula  to  allocate  funds  among  eligible 
applicants: 


=4< 


•S.US. 
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In  this  formula.  "N"  represents  the 
amount  to  be  awarded  to  a  given 
applicant.  "A"  represents  the  amount  of 

lis  appropriated  to  implement 
section  776fhl  "lU"  represents  the 


apphcant  institution's  unreimoursed 
costs.  "TU"  represents  the  total 
unreimbursed  costs  for  all  applicants. 
"IP"  represents  the  number  of  HIV- 
infected  patients  served  by  the  applicant 
institution.  "TP"  represents  the  total 
number  of  HIV-infected  patients  served 
by  all  applicants. 

Each  award  will  be  calculated  by 
multiply. ng  the  total  appropriation 
amount  times  the  sum  of  the  weighted 
proportions  of  each  ehgible  applicant's 
unreimbursed  costs  and  number  of  HIV- 
infected  patients  served  to  the  total 
unreimbiu-sed  costs  claimed  and 
number  of  patients  served  by  all  eligible 
applicants,  resj)ectively. 

The  unreimbursed  costs  portion  of 
this  formula  is  weighted  more  heavily 
than  the  number  of  patients  with  HIV 
disease  served,  reflecting  the  thrust  of 
this  program  to  alleviate  losses  incurred 
in  providing  such  care. 

Ii  patients  with  HIV  disease  were 
served  but  there  are  no  documented, 
uncompensated  costs,  no 
reimbursement  will  be  awarded. 
Documentation  of  submitted 
information  should  be  maintained  since, 
as  with  a!:  Fede-al  rewards,  it  is  subject 

!  C  a  U  G : " 

Purpose 

The  purpose  of  this  program  is  to 
assist  schools  and  academic  health 
science  centers  in  meeting  the  costs  of 
providing  oral  health  care  to  patients 

with  HIV  disease 

Natiimal  Health  Objective!.  !ur  the  ^  ear 
2(H)Q 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  HTV/AIDS  Dental 
Reimbursement  Program  is  related  to 
priority  area  18,  HIV  Infection.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summarv  Report;  Stock  No.  017- 
001-OO473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  202-783-3238.) 

Eiigibility 

The  Secretary  is  authorized  to  make 
this  assistance  available  to  publip  or 
private  nonprofit  schools  of  dentistry 
and  to  accredited  post-graduate  dental 
training  programs  that  have  documented 
the  uncompensated  costs  of  oral  health 
care  provided  to  HIV-infected  persons. 
The  Secretary  shall  not  make  an  award 
under  this  authority  if  doing  so  would 


result  in  any  reduction  in  Stale  handing 
allotted  for  such  purposes. 

Statutory  Requirements 

Each  eligible  dental  school  or  program 
may  annually  submit  a  propwsal 
documenting  the  unreimbursed  costs  of 
oral  health  care  provided  to  HIV- 
infected  patients  by  that  school  or 
hospital  during  the  prior  year. 

The  following  definitions  and 
evaluation  criteria  were  established  after 
public  comment  in  FY  1991  dated  July 
18. 1991  (56  FR  33037)  and  will  be  used 
in  FY  1993. 

Definitions 

"EUgible  applicant"  means  a  dental 
school  or  any  post-doctoral  dental 
education  program  which  has 
documented  imcompensated  costs  for 
the  provision  of  oral  health  care  to  HIV- 
infected  persons  and  which  has  been 
accredited  by  the  Commission  on  Dental 
Accreditation. 

"Fee  charged"  means  the  institution's 
normal  charge  for  a  particular  service 
before  any  discount  or  sliding  fee 
schedule  is  applied. 

"HIV/ AIDS  patient"  means  a  person 
who  is  infected  with  the  human 
immunodeficiency  virus — those  patients 
who  self  identify  as  being  HIV-infected 
or  who  present  with  signs,  symptoms,  or 
medical  historical  data  identified  with 
HFV  Infection — e.g.  candidiasis  (oral, 
esophageal,  pulmonary,  etc.), 
progressive  generalized 
lymphadenopathy,  oral  hairy 
leukoplakia,  Pneumocystis  carinii 
pneumonia  (PCP),  recurrent  pneumonia. 
Kaposi's  sarcoma  (oral  and/or 
disseminated).  Pulmonary  tuberculosis, 
invasive  cervical  cancer  and/or  other 
HTV  associated  fungal,  viral,  bacterial, 
and/or  neoplastic  processes  as 
delineated  by  the  Centers  for  Disease 
Control  (CDC)  in  the  1993  revised 
classification  system  for  HIV  infection. 

"HIV  disease"  means  infection  with 
the  human  immunodeficiency  virus, 
and  includes  any  condition  arising  from 
such  infection. 

"Human  immunodeficiency  virus" 
means  the  etiologic  agent  for  acquired 
immune  deficiencv  syndrome. 

"Post-doctoral  dental  education 
program  '  means  a  program  sponsored 
by  a  school  of  dentistry,  hospital,  or  a 
public  or  private  institution  that  offers 
post-doctoral  training  in  the  specialties 
of  dentistry,  advanced  education  in 
general  dentistry,  or  a  dental  general 
practice  residency;  and  has  been 
accredited  by  the  Commission  on  Dental 
Accreditation. 

"Prior  year"  is  the  year  for  which 
uncompensated  costs  will  be 
reimbursed,  which  for  this  FY  1993 
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cycle,  is  defined  as  July  1. 1991  to  June 
30.  1992. 

"Scope  of  services"  means  those  oral 
health  and  support  services  (i.e., 
laboratory  services)  which  have  been 
provided  to  the  patient  (and  for  which 
a  fee  was  charged). 

"Unreimbursed  oral  health  care  costs" 
means  the  balance  remaining  after 
subtracting  the  total  income  received 
from  the  patients  with  HIV  disease 
served  and/or  third  party  payors  or 
Medicaid,  from  the  total  of  normal  fees 
charged  by  the  applicant  institution  for 
those  patients.  It  refers  to  the  cost  of 
those  actual  uncompensated  oral  health 
services  provided  through  the 
institution  to  an  HIV-infected  person. 

Established  Evaluation  Criteria 

The  review  of  proposals  will  take  into 
consideration  compliance  with  the 
requirements  of  section  776(b).  In 
particular,  evaluation  of  proposals  will 
consider: 

1.  The  total  number  of  HIV-infected 
patients  treated  through  the  dental 
school/program  and  the  percent  range 
of  uncompensated  costs  of  their  care; 

2.  Total  fees  charged  for  oral  health 
services  provided  to  the  HIV-infected 
patients; 

3.  The  total  unreimbursed  costs  for  oral 
health  care  provided  to  HIV-infected 
patients; 

4.  The  average  number  of  visits  for  all 
HIV-infected  patients  and  the  average 
number  of  visits  for  all  non-HIV 
infected  patients; 

5.  The  percentage  of  oral  health  service 
procedures  provided  to  all  HIV- 
infected  persons  using  the  following 
categories:  diagnostic,  oral  pathology, 
preventive,  restorative,  periodontics, 
prosthodontics,  oral  surgery, 
endodontics,  and  other  adjunctive 
services  and  a  comparative  percentage 
of  oral  health  service  procedures  for 
the  same  number  of  non-HIV-infected 
patients; 

6  Evidence  of  efforts  to  establish 
working  relationships  with  HIV 
planning  councils  and  care  consortia 
authorized  under  Titles  I  &  11  of  the 
Ryan  White  CARE  Act  (Pub,  L.  101- 
381);  and 
7.  Indication  of  ongoing  provision  of 
oral  health  care  services  to  persons 
with  HIV  infection. 
Requests  for  (1)  additional 
information  regarding  programmatic, 
business  management,  or  financial 
assistance  issues  or  (2)  proposal 
instructions  should  be  directed  to: 
Rosemary  E.  Duffy,  DDS.  MPH,  Dental 
Education  and  Public  Health  Officer, 
D.  vision  of  Associated.  Dental,  and 
Public  Health  Professions.  Bureau  of 


Health  Professions.  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  8C-15.  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6837. 

Completed  proposals  should  be 
forwarded  to  the  HIV/AIDS  Dental 
Reimbursement  Program  Officer  at  the 
above  address. 

To  receive  consideration,  proposals 
must  meet  the  deadline  of  August  19, 
1993.  Applications  will  be  considered  to 
be  "on  time"  if  they  are  either: 

(1)  Received  on  or  before  the  established 
deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants 
should  reque.st  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a 
commercial  carrier  or  US.  Postal 
Service.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

Late  proposals  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  proposal  instructions  for  this 
program  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  The  OMB  approval  number  is 
0915-0151.  The  Program,  HIV/AIDS 
Dental  Reimbursement,  is  listed  at 
93.924  in  the  Catalog  of  Federal 
Domestic  Assistance.  Proposals 
submitted  in  response  to  this 
announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  May  25. 1993. 
William  A.  Robinson, 

Acting  Administrator. 

|FR  Doc.  93-17135  Filed  7-19-93;  8:45  am) 
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P'ogram  Anncuncement,  Proposed 
Definition,  and  Proposed  Funding 
PriO'ity  and  Special  Consideration  for 
Gran's  fc  Faculty  Training  Projects  in 
Geriatric  Medicine  and  Dentistry  tor 
Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1994  Grants  for  Faculty 
Training  Projects  in  Geriatric  Medicine 
and  Dentistry  under  the  authority  of 
section  777(b),  title  VII  of  the  Public 
Health  Service  Act,  as  amended  by  the 
Health  Professions  Education  Extension 


Amendments  of  1992.  Public  Law  102- 
408,  dated  October  13,  1992.  Comments 
are  invited  on  the  proposed  definition 
and  the  proposed  funding  priority  and 
.special  consideration. 

The- Administration's  budget  request 
for  FY  1994  does  not  include  funding 
for  this  program.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1991,  HRSA  reviewed 
33  applications  for  Faculty  Training 
Projects  in  Geriatric  Medicine  and 
Dentistry.  Of  those  applications,  67 
percent  were  approved  and  33  percent 
were  disapproved.  Sixteen  projects,  or 
48  percent  of  the  applications  received, 
were  funded.  There  was  no  competitive 
cycle  for  FY  1992  or  FY  1993. 

PurjTOSP 

Section  777(b)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  for  the  purpose  of 
providing  support  (including 
residencies,  traineeships,  and 
fellowships)  for  geriatric  training 
projects  to  train  physicians  and  dentists 
who  plan  to  teach  geriatric  medicine, 
geriatric  psychiatry,  or  geriatric 
dentistry.  \Ve  will  not  fund  geriatric 
residency  programs  in  FY  1994  because 
there  are  currently  no  accredited 
residency  programs  in  geriatrics  and 
there  is  no  process  in  place  to  accredit 
such  programs,  nor  is  there  a  process  for 
certification  in  geriatric  medicine  for 
residents  who  have  not  received  a 
diplomate  in  internal  medicine  (IM)  or 
family  medicine  (FM).  If  accredited 
geriatric  residency  training  programs  are 
established  in  the  future  or  if 
requirements  for  the  certificate  in 
eeriatric  medicine  are  revised  to  permit 
IM'TM  residents  without  diplomate 
status  to  begin  training  in  geriatric 
medicine,  this  provision  will  be 
implemented.  This  program  is  governed 
by  regulations  as  set  forth  in  42  CFR 
part  57,  subpart  FP  to  the  extent  to 
which  these  regulations  are  not 
inconsistent  with  the  amended  statute. 
The  period  of  Federal  support  will  not 
exceed  5  years. 
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Eligibility 

Entities  eligible  for  grant  support 
include  schools  of  medicine,  schools  of 
osteopathic  medicine,  teaching 
hospitals,  and  graduate  medical 

education  prn^ams. 

Training  Options 

Section  777(b)  requires  HRSA  to  fund 
tne  following  training  options; 

a.  A  one-year  retraining  program  in 
geriatrics  for  physicians  who  are  faculty 
members  in  departments  of  internal 
medicine,  family  medicine,  gynecology, 
geriatrics,  and  psychiatry  at  schools  of 
medicine  and  osteopathic  medicine;  and 
dentists  who  are  faculty  members  at 
schools  of  dentistry  or  at  hospital 
departments  of  dentistry;  and 

b.  A  two-year  internal  medicine  or 
family  medicine  fellowship  program 
providing  emphasis  in  geriatrics,  which 
shall  provide  training  in  clinical 
geriatrics  and  geriatric  research  for 
ohysicians  who  have  completed 
graduate  medical  education  programs  in 
internal  medicine,  family  medicine, 
psychiatry,  neurology',  gjmecology,  or 
rehabilitation  medicine;  and  dentists 
who  have  demonstrated  a  commitment 
to  an  academic  career  and  who  have 
completed  postdoctoral  dental  training, 
including  postdoctoral  dental  education 
programs  cr  who  have  relevant 
advanced  training  or  experience. 

Proposed  Definition 

Relevant  advanced  training  or 
experience"  is  defined  as  at  least  one  of 
the  following: 

(a)  Completion  of  at  least  a  U  :rionj; 
graduate  training  program  in  a  health- 
related  discipline,  the  basic  sciences,  or 
education;  or 

(b)  A  minimum  of  2  years  of  clinical 
practice,  of  which  at  least  twelve 
months  were  devoted  in  part  to 
managing  older  dental  patients  in  a 
hospital,  long-term  care  facility,  or  other 
setting. 

Project  Requirpmriits 

A  project  supported  under  section 
777(b)  must  be  conducted  in  accordance 
with  the  following  requirements: 

a.  The  project  must  have  a  project 
director  who  is  employed  full  time  by 
the  grantee  institution; 

b.  Projects  must  have  an  appropnaid 
administrative  and  organizational  plan, 
and  adequate  faculty,  physical,  and 
administrative  resources  for  the 
achievement  of  stated  objectives; 

c.  Projects  must  systematically 
e-.aluate  the  traininp.  program,  including 
the  performance  and  competence  of 
ir.iinees  and  faculty,  the  administration 
ci  the  program,  and  the  degree  to  which 


program  and  educational  objectives  are 
met; 

d.  The  project  must  be  under  the 
programmatic  control  of  a  graduate 
medical  education  program  in  internal 
medicine  or  family  medicine  (including 
osteopathic  general  practice)  or  in  a 
department  of  geriatrics  or  psychiatry; 

e.  The  project  must  be  staffed  by  at 
least  two  physicians  in  full-time 
teaching  positions  who  have  expyerience 
or  training  in  geriatric  medicine  or 
geriatric  psychiatry  and  be  staffed,  or 
enter  into  an  agreement  with  an 
institution  staffed,  by  at  least  one 
dentist  who  is  employed  in  a  full-  or 
part-time  teaching  position  and  has 
experience  or  training  in  geriatric 
dentistry; 

f.  The  project  must  provide  fellows 
with  exposure  to  a  diverse  population  of 
elderly  individuals.  The  population 
must  include: 

1.  Elderly  in  various  levels  of 
wellness  from  fully  independent  and 
well,  to  patients  confined  to  bed  with 
serious  illness;  and 

2.  Elderly  from  a  range  of 
socioeconomic,  racial  and  ethnic 
backgrounds; 

g.  The  project  must  provide  medical 
and  dental  training  experiences  in: 

1.  An  ambulatory  care  setting; 

2.  An  inpatient  service;  and 

3.  An  extended  care  facility. 
EKiring  the  course  of  the  training,  each 

fellow  must  receive  experience  in 
primary  care,  consultation,  and 
longitudinal  care; 

h.  Fellowship  programs  must  have  a 
curriculum  which  includes  training  in 
clinical  geriatrics,  teaching  skills, 
administrative  skills,  and  research  skills 
for  physicians  and  dentists; 

i.  Retraining  programs  must  provide  1 
year  of  full-time  training  suited  to  the 
indindual  needs  of  each  fellow.  To 
assure  that  the  needs  of  all  fellows  can 
be  met,  each  retraining  program  must 
have  the  resources  available  to  provide 
clinical,  research,  administrative,  and 
teacher-training  experience;  and 

j.  Effective  in  the  second  year  of  grant 
support,  a  minimum  of  three  entering 
fellows,  including  at  least  one  physician 
and  one  dentist,  must  be  enrolled  in 
each  training  program  for  which  grant 
support  is  received. 

National  Htalth  Objectives  for  the  Year 
2000 

The  Public  Health  Service  lu^es 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-O0473-1) 


through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targetmg  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  educaUon 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  extent  to  which  the  proposed 
training  program  will  prepare 
physicians  and  dentists  to  perform  the 
research,  teaching,  administrative  and 
clinical  duties  of  a  faculty  member 
specializing  in  geriatrics; 

2.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  project  requirements; 

3.  The  administrative,  management 
and  resource  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner; 

4.  The  potential  for  the  applicant  to 
continue  the  program  without  Federal 
support  after  completion  of  the 
approved  project  period;  and 

5.  The  extent  to  which  the  project  will 
increase  the  number  of  geriatric 
fellowship  and  retraining  positions 
available  for  individuals  who  want  to 
prepare  for  academic  careers  in  geriatric 
medicine,  psychiatry  and  dentistry. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  fimding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

Special  consideration  is  defined  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  fimding. 

Proposed  Funding  Priority 

A  funding  priority  will  be  given  to 
applications  that  demonstrate  linkages 
for  the  purpose  of  providing  training 
experiences  to  educators  in  the  care  of 
minority  or  low-income  elderly.  Eligible 
training  sites  include  Area  Health 


38778 


Federal  Register  /  Vol.  58.  No.  137  /  Tuesday,  July  20,   1993  /  Nnticps 


Education  Centers,  community  and 
migrant  health  centers,  community 
mental  health  centers.  Native  American 
clinics.  Native  Hawaiian  clinics,  state  or 
local  health  departments,  public  health 
clinics,  rural  hospitals  and  clinics,  and 
home  health  agencies  and  long-term 
care  facilities  that  accept  Medicaid 
patients.  This  priority  is  consistent  with 
a  HRSA  strategy  to  improve  the  geriatric 
expertise  of  health  professionals  who 
serve  minority  and  low-income  elders  at 
r.sk  of  poor  health  outcomes. 

Proposed  Special  Consideration 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
educators  from  underserved  areas. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  definition 
and  the  proposed  funding  priority  and 
special  consideration.  The  comment 
period  is  30  days.  All  comments 
received  on  or  before  August  19.  1993. 
will  be  considered  before  the  final 
definition  and  final  funding  priority  and 
special  consideration  are  established. 
Written  comments  should  be  addressed 
to;  Neil  Sampson,  Director,  Division  of 
Associated,  Dental  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawm 
Building,  Room  8-103.  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated. 
Dental  and  Public  Health  Professions. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8  .30  a.m.  and  5  p.m. 

Application  Requests 

Application  materials  will  not  be 
automatically  mailed  to  prospective 
applicants.  Requests  for  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  Brenda 
Selser,  Grants  Management  Branch  (D- 
31),  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawm  Building. 
Room  8C-26,  5600  Fishers  Lane, 
Rockville,  Mar/.ar.d  20857;  Telephone: 
(301)  443-6880;  FAX:  (301)  443-6343. 
Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Susan  .M.  Klein,  Geriatric  Initiatives 
Branch.  Division  of  .Associated,  Dental 
and  Public  Health  Professions,  Bureau 
of  Health  Professions,  Health  Resources 


and  Services  Administration,  ParklawTi 
Building,  Room  8-103,  5600  Fishers 
Lane.  Rockville,  Maryland  20857; 
Telephone:  (301)  443-6887;  FAX:  (301) 
443-1164. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
Clearance  Number  is  0915-0060 

The  deadline  date  for  receipt  of 
applications  is  October  12. 1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

{!)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing,  (AppHcants  should 
request  a  legibly  dated  US.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maihng.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program,  Grants  for  Faculty 
Training  Projects  in  Geriatric  Medicine 
and  Dentistry,  is  Hsted  at  93.156  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  May  27, 1993. 
William  A.  Robinson, 

Acting  A  dministrator 
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Program  Announcement  for  the 

Second  Cycle  for  Nursing  Special 
Project  Grants  for  Fiscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  a 
second  cycle  in  fiscal  year  (FY)  1993  for 
Grants  for  Nursing  Special  Projects 
under  the  authority  of  section  820,  title 
Vni  of  the  Public  Health  Service  (PHS) 
Act,  as  amended  by  the  Nurse  Education 
and  Practice  Improvement  Amendments 
of  1992,  title  n  of  the  Health  Professions 
Education  Extension  Amend.ments  of 
1992.  Public  Law  102-408,  dated 
October  13, 1992.  In  addition,  the 
Nursing  Special  Projects  grants  cycle  for 
FY  1994  is  expected  to  be  announced 
within  the  next  several  months. 
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Approximately  SI, 200,000  will  be 
available  in  FY  1993  for  this  second 
cycle  to  support  approximately  7 
competing  awards  averaging  $175,000 
for  projects  which  begin  no  later  than 
September  30,  1993. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  Data  are  not  yet  available  for 
the  first  cycle  in  FY  1993.  In  FY  1992. 
HRSA  reviewed  86  applications  for 
Nur<;ing  Special  Projects.  Of  those 
applications,  42  percent  were  approved 
and  58  percent  were  disapproved. 
Fifteen  projects,  or  42  percent  of 
approved  applications,  were  funded.  In 
FY  1991,  HRSA  reviewed  140 
applications  for  Nursing  Special 
Projects.  Of  those  applications,  34 
percent  were  approved  and  66  percent 
were  disapproved.  Fourteen  projects,  or 
29  percent  of  approved  applications, 
were  funded. 

Purpose 

Section  820(a)  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
for  the  purpose  of  assisting  schools  in 
increasing  the  number  of  students 
enrolled. 

Section  820rb]  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
for  the  establishment  or  expansion  of 
nursing  practice  arrangements  in 
noninstitutional  settings  to  demonstrate 
methods  to  improve  access  to  primary 
health  care  in  medically  underserved 
communities. 

Section  820(c)  of  the  PHS  A^t 
authorizes  the  Secretary  to  make  grants 
for  the  purpose  of  providing  continuing 
education  for  nurses  serving  in 
medicallv  underserved  communities. 

Section  820(d)  of  the  PHS  Act 
authorizes  the  Secretan.-  to  make  grants 
for  the  purpose  of  providing  fellowships 
to  individuals  who  are  employed  by 
nursing  facilities  or  home  heakh 
agencies  as  nursing  paraprofessionals. 

The  request  for  initial  support  may 
not  exceed  five  years  for  applications 
submitted  under  sections  820(a)  and 
820rb).  The  request  for  iniTial  support 
may  not  exceed  three  years  for 
applications  submitted  under  sections 
820(c)  and  820(d). 

This  program  is  governed  by 
regulations  at  42  CFR  part  37,  subpart  T 
to  the  extent  to  which  these  regulations 
are  not  inconsistent  with  the  amended 
statute.  The  purposes,  eligibility  and 
statutory  funding  preferences  ha\  e  been 
changed  by  the  Nurse  Practice 
Improvement  Amendments  of  1992. 
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Reference  to  the  purposes,  eligibility 
and  statutory  funding  preferences  in  the 
regulations  are  superseded  by  the  law. 
The  current  purposes,  eligibility  and 
statutory  funding  preference  are 
identified  in  this  notice. 

Eligibility 

Eligible  applicants  for  projects  under 
section  820(a)  include  public  and 
nonprofit  private  schools  of  nursing 
with  programs  of  education  in 
professional  nursing.  To  receive  support 
under  820(a)  the  school  must  agree  to 
make  available  non-Federal 
contributions  in  an  amount  that  is  at 
least  10  percent  of  the  project  costs  for 
the  first  fiscal  year,  at  least  25  percent 
of  the  project  costs  for  the  second  fiscal 
year,  at  least  50  percent  of  the  project 
costs  for  the  third  fiscal  year,  and  at 
least  75  percent  of  the  project  costs  for 
the  fourth  or  fifth  fiscal  years. 

Eligible  applicants  for  projects  under 
section  820(b)  include  public  and 
nonprofit  private  schools  of  nursing.  To 
receive  support  under  820(b)  the 
program  proposed  must  be  operated  and 
staffed  by  the  faculty  and  students  of  the 
school  and  must  be  designed  to  provide 
at  least  25  percent  of  the  students  of  the 
school  with  a  structured  clinical 
experience  in  primary  health  care. 

Eligible  applicants  for  projects  under 
section  820(c)  include  public  and 
nonprofit  private  entities. 

Eligible  applicants  for  projects  under 
section  820(d)  include  public  and 
nonprofit  private  entities  that  operate 
accredited  programs  of  education  in 
professional  nursing,  or  State-board 
approved  programs  of  practical  or 
vocational  nursing.  To  receive  support 
under  820(d),  the  applicant  must  agree 
that,  in  providing  fellowships, 
preference  will  be  given  to  eligible 
individuals  who  (A)  are  economically 
disadvantaged  individuals,  particularly 
such  individuals  who  are  members  of  a 
minority  group  that  is  underrepresented 
among  registered  nurses;  or  (B)  are 
employed  by  a  nursing  facility  that  will 
assist  in  paying  the  costs  or  expenses. 
The  applicant  must  also  agree  that  the 
fellowships  provided  will  pay  all  or  part 
of  the  costs  of  (A)  the  tuition,  books,  and 
fees  of  the  program  of  nursing  with 
respect  to  which  the  fellowship  is 
provided;  and  (B)  reasonable  living 
expenses  of  the  individual  during  the 
period  for  which  the  fellowship  is 
provided. 

\.iU<)nal  Health  Objectives  for  the  Year 

2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 


obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2C00  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

Educa*'.i';ri  ^ri.t\  ^f•^^  si  .^  Litikage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underser\ed. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  quahfications  of  the  project 
director  and  proposed  staff; 

6.  The  reasonaoleness  of  the  proposed 
budget  in  relation  to  the  proposed 
project;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

i)\hcr  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 


StdSdtun' 


^ferences 


In  making  awards  of  grants  under 
section  820(a).  preference  will  be  given 
to  any  qualified  school  that  provides 
students  of  the  school  with  clinical 
training  in  the  provision  of  primary 


health  care  in  publicly-funded  (A)  urban 
or  rural  outpatient  facilities,  home 
health  agencies,  or  public  health 
agencies;  or  (B)  rural  hospitals. 

In  making  awards  of  grants  under 
section  820(d),  preference  will  be  given 
to  any  qualified  applicant  operating  an 
accredited  program  of  education  in 
professional  nursing  that  provides  for 
the  rapid  transition  to  status  as  a 
professional  nurse  from  status  as  a 
nursing  paraprofessional. 

Established  Funding  Priorities 

The  following  funding  priorities  were 
established  in  FY  1993  after  public 
comment  (58  FR  35020)  and  the 
Administration  is  extending  these 
funding  priorities  for  the  second  cycle 
in  FY  1993.  In  determining  the  order  of 
funding  of  approved  applications  a 
priority  will  be  given  to  schools  that 
offer  generic  baccalaureate  programs.  A 
priority  will  also  be  given  to  schools 
that  offer  both  generic  baccalaureate 
nursing  programs  and  RN  completion 
programs.  These  priorities  apply  to 
applications  for  grants  under  section 
820(a). 

A  funding  priority  will  be  given  to 
programs  which  demonstrate  either 
substantial  progress  over  the  last  3  years 
or  a  significant  experience  of  10  or  more 
years  in  enrolling  and  graduating 
trainees  from  those  minority  or  low- 
income  populations  identified  as  at-risk 
of  poor  health  outcomes.  This  priority 
applies  to  applications  for  grants  under 
sections  820(a),  820(b).  and  820(d). 

Finally,  a  funding  priority  will  be 
given  to  applications  for  continuing 
education  programs  for  nurses  from 
medically  underser.ed  areas  to  increase 
their  knowledge  and  skills  in  care  of 
persons  who  are  HIV  positive  or  who 
have  AIDS.  This  priority  applies  to 
applications  for  grants  under  section 
820(c). 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to;  Grants  Management  Branch 
(DlO),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  8C-26,  5600  Fishers  Lane. 
Rockville.  Marj-land  20857;  Telephone: 
(301)  443-6915;  FAX:  (301)  443-6343. 
Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mary  S.  Hill,  Chief,  Nursing  Education 
and  Practice  Resources  Branch,  Division 
of  Nursing,  Bureau  of  Health 
Professions,  Health  Resources  and 
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Services  .Admm  ,str-if;'.n   P-irklawn 
Building.  Room  9-36.  5600  Fishers 
Lane,  Rockville,  Maryland  20857; 
Telephone:  (301)  443-6193;  FAX:  (301) 
443-8586. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  The  0MB 
Clearance  Number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  August  20,  1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadUne  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U,S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  US.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  a-;  11  be  r^'urced  to  the 
appticant- 

This  prot;:a.-r..  Nursing  Special  Project 
Grants,  ;s  listed  at  93.359  in  the  Catalog 
of  Federal  Domestic  Assistance.  It  is  not 
subject  to  the  provisions  of  Elxecutive 
Order  12372.  Intergovemmental  Review 
of  Federal  Programs  (as  implemented 
through  45  GFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  July  14, 1993. 

WUHaiB  A.  Robinson. 
Acting  Administrator. 
(FR  Doc  93-17086  Filed  7-19-93;  8:43  am) 
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DEPARTMENT  OF  THE  ?^^rFnlCR 

Bureau  of  Land  Management 
[CA-ceO-f  :r-1!>-BC1S,CACA  27497] 

Cancellation  cf  Nct:ce  o'  A/au3,--:i'»y  o* 
Final  CsjCr  Pipeline  Env;''oniTient3! 
In  pact  Ei'.atei'nent/Envi'or'^.eri'jl 
Impact  Report 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Cancellation  of  notice  of 

availability. 

SUMMARY:  The  Notice  of  Availability 
published  in  the  Federal  Register  on 
July  9, 1993  for  the  Final  Cajon  Pipeline 
Environmental  Impact  Statement/ 
Environmental  Impact  report  is  hereby 
cancelled  In  its  en'ir^tv  .\  -evised 


Notice  of  Availability  is  being  published 
and  will  amend  the  dates  for  receiving 
written  comments. 
FOR  RJR'xEP   ^F0RMAT10N  CONTACT: 
Stephen  L,  Jofuison,  Special  Projects 
Manager,  California  Desert  District 
Office.  6221  Box  Springs  Blvd. 
Riverside,  CA  92507-0714;  phone  (714) 
697-5234. 

Dated:  July  14. 1993. 
Henri  R.  Bisson, 

District  Manager. 

(FR  Doc.  93-17322  Filed  7-19-93;  8:45  ami 

muNa  cooc  49io-«>-m 

(CA-060-5101-10-B016.  CACA  27497] 

Noiice  rj  Availab^i.r/  of  Final  Ca)on 
p!pe.'~'e  Environn-iental  Impact 
Sta!err:entj'Envi,'o omental  Impact 
Report 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  the  Bureau  of  Land 
Management.  California  Desert  District, 
has  prepared  a  joint  Federal/State  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  proposed  Cajon  Pipeline  Proien 
with  the  City  of  Adelanto.  This  Final 
EIS/EIR  describes  and  analyzes  the 
proposed  Project,  project  alternatives, 
and  marketing  alternatives  Th-s  Project, 
as  proposed,  will  traverse  bo'h  P>deral 
and  private  lands  in  San  Berr!ard:r;0  and 
Los  Angeles  Counties  in  southern 
California. 

DATES:  Written  comments  will  be 
accepted  until  August  16, 1993. 
ADDRESS:  Written  comments  should  be 
sent  to  the  District  Manager,  Bureau  of 
Land  Management,  6221  Box  Springs 
Blvd..  Riverside,  CA  92507-0714. 
ATTN:  Caion  Pioeline  Proiect. 

=  0R  "^JR^t^EP  iHFUf.MTlON  CONTACT: 

bleptien  L.  jotmson.  Special  Projects 
Manager.  California  Desert  District 
Office,  6221  Box  Springs  Blvd.. 
Riverside.  CA  92507-0714;  phone  (714) 
697-5234. 

SUPPLEMEI^-ARY  INFC^MATION: 
Discoveries  in  the  Santa  Barbara 
Channel  off  the  coast  of  California  along 
the  Outer  Continental  Shelf  (OCS)  and 
on-shore  through  thermal  enhanced  oil 
recovery  in  the  San  Joaquin  Valley  (SJ\') 
have  yielded  significant  new  reserves  of 
heavy,  high  sulphur  crude  oil.  As  a 
result  of  these  discoveries  and  the  desire 
of  producers  to  transport  this  heavy 
crude  to  the  Los  Angeles  Basin 
refineries,  a  heated  pipeline  system 


capable  of  handling  this  crude  in  its 
"neat"  state  is  being  considered. 
Existing  pipelines  do  not  have  the 
capacity  to  handle  the  anticipated 
volume  In  addition,  heavy  crude 
requires  the  addition  of  heat  to  allow  it 
to  be  efficiently  pumped  through 
pipelines,  and  no  heated  common 
carrier  pipeline  exists  today  into  the  Los 
Angeles  Basin. 

To  connect  the  producers  and 
refiners,  the  Cajon  Pipeline  Company 
proposes  to  build  a  142-mile-long,  20- 
inch  diameter  insulated  buried  pipeline 
from  12-Gauge  Lake  (27  miles  west  of 
Barstow),  California,  to  the  Los  Angeles 
crude  oil  terminals  in  Carson  and  Long 
Beach.  Crude  oil  from  the  Santa  Barbara 
Channel  and  the  San  Joaquin  Valley 
would  be  delivered  to  12-Gauge  Lake  by 
the  existing  All  American  Pipeline. 
From  there  it  would  be  conveyed  to  the 
Los  Angeles  Basin  by  the  proposed 
Cajon  Pipeline.  The  Cajon  Pipeline 
would  have  a  maximum  capacity  of 
180,000  barrels  per  day  (BPD),  but 
would  be  expected  to  operate  at  an 
average  flow  of  150,000  BPD.  Two 
pump  stations  would  be  needed  to  move 
heated  crude  oil  through  the  Cajon 
Pipeline.  One  pump  station,  together 
with  storage,  would  be  located  at  12- 
Gauge  Lake.  The  other  pump  station, 
together  with  control  aiid  maintenance 
facilities,  would  be  located  at  Adelanto. 
The  Final  EIS/EIR  for  the  proposed 
Cajon  Pipeline  Proiect  includes  an 


analvsis  of  the  er 


omental  impacts  of 


the  proposed  pipeline  system  during 

ronstHjCtion  and  operation. 

This  Fma!  En  v  iron  men  ta!  hr.pact 
Statement.'Environmental  Im^pact  Report 
fEIS'EIR)  for  the  p.-oposed  Caian 
Pipeline  Proiect  iias  been  prepared  in 
compliance  with  thie  National 
Environmental  Policy  Act  (^.'EPA)  and 
the  California  Environmental  Quality 
Act  (CEQA)  The  Bureau  of  Land 
Management's  preferred  alternative  is 
the  Proposed  Project,  as  described  in  the 
Final  EIS/EIR,  and  modified  by  the 
Sycamore  Segment. 

During  the  public  review  of  the  Draft 
EIS.'TIR,  agencies  and  the  general  public 
expressed  concerns  regarding 
revegetation,  system  safety,  location 
relative  to  an  elementary  school  and 
mitigation  monitoring.  In  response  to 
these  concerns,  the  proposed  project 
and  mitigation  measures  which  would 
be  impcsed  have  been  modified.  Besides 
the  changes  incorporated  into  Volume  1 
of  the  Final  EIS/EIR,  a  new  section 
entitled  Mitigation  Monitoring  Program 
has  been  included  in  Volume  II  to 
assure  compliance  if  the  Cajcn  Pipeline 
Project  is  approved. 
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Dated  !uly  14,  1993. 
Henri  R.  BuMon. 
District  Manager 
;FR  Doc  93-17323  Filed  7-19-93;  8;45  am) 

BILUHQ  CODE  «310-««-M 


[CO-07a-03-»320-01] 

Temporary  Travel  Restrictions  For  The 
Slloam  Sprlngs-Dotsero  Area 

agency:  Bureau  of  Land  Management, 
Department  of  Intenor, 

ACTION:  Order  of  Area  Road  and  Trail 

We  Restrictions 

summary:  This  order  limits  all 
motorized  vehicle  use  to  designated 
roads  and  trails  vear  round,  including 
snowmobiles,  on  certain  public  lands  in 
the  vicinity  of  Dotsero  in  the  Glenwood 
Springs  Resource  Area,  Grand  Junction 
District.  The  existing  Off  Highway- 
Vehicle  (OHV)  use    Open"  designation 
on  5.800  acres  is  modified  by  this  order, 
issued  under  the  authority  o^  43  CFR 
8364  1  and  43  CFR  8341.2(a)  as  a 
temporar^'  measure  while  a  Resource 
.Area-wide  travel  management  plan  is 
developed. 

The  affected  public  land,  situated  in 
!:,aK!e  and  Garfield  counties,  is  generally 
iocaied  m  T,  7  S.,  R.  87  W.,  Sec.  2,  3. 
10,  11,  12,  it  is  bounded  by  Interstate  70 
to  the  south,  the  Colorado  Puver  to  the 
east.  Deep  Creek  a.nd  the  Coffee  Pot  Rd. 
to  the  north,  and  the  Wh;»e  River 
I'-.'ational  Forest  boundary  to  the  west. 

EFFECTIVE  DATES:  The  restrictions  shall 
'rve  effei;tive  imm.ediately  until  rescinded 
or  modified  by  the  Authorized  Officer. 
SUPPLEMENTARY  INFORMATION:  Public  use 
11  the  affe<:ted  area  is  expei^'pd  to 
increase  after  completion  of  the 
Glenwood  Canyon  I-7C  rest  areas  by  the 
Colorado  Dep8r*:Tipr;t  nf  Transportation 
'DOT)  in  trie  s'ji^rr.e'  :-'  )  ,^93.  and  as 
public  awareness  of  the  Dotsero-Ute 
trail  increases.  Current  OHV  use 
designations,  established  in  the 
Glenwood  Springs  Resource  ,Area 
Resource  Managem.ent  Plan,  1984  (Rev. 
1988),  allow  motorized  vehicle  use,  and 
r.on-motorized  mechanical  travel,  on 
and  off  the  roads  and  trails  year  round. 
With  increased  public  use,  current 
regulations  could  lead  to  establishment 
of  new  roads  and  trails,  and 
uncontrolled  motorized  and  non- 
motorized  vehicle  use  on  the  public 
lands  which  could  result  in 
considerable  adverse  effects  on  the 
area's  cultural,  vegetation,  soil,  visual, 
and  wildlife  resources.  Additionally,  the 
existing  trails  are  narrow,  with  steep 
grades  and  deteriorated  conditions 


which  are  not  safe  for  general  public  use 
by  motorized  vehicle. 

The  area  contains  significant  cultural 
values  that  are  fragile  and  easily 
damaged  or  destroyed  through 
intentional  or  unintentional  actions. 
Sensitive  plant  species  (Aquilegia 
bamebii.  Penstemon  harringtonii) 
identified  in  the  area  could  also  be 
damaged  by  uncontrolled  use.  The 
area's  steep  soils  are  prone  to  severe 
erosion,  and  uncontrolled  travel  could 
exacerbate  debris  flows  onto  Interstate 
70.  The  slopes  visible  from  1-70  and  the 
Colorado  River  road  are  of  scenic 
importance  and  highly  sensitive,  and 
uncontrolled  travel  could  create  scars 
which  would  degrade  visual  qualities. 
Additionally,  the  area  provides 
important  deer  and  elk  winter  range 
which  is  as  critical  habitat,  and 
motorized  travel  during  the  winter 
would  cause  unnecessary  stress  on  the 
animals  and  adversely  affect  their 
health 

The  ajea  is  used  for  livestock  grazing 
which  at  times  requires  motorized 
vehicle  access  for  maintenance  and 
operation  of  range  facilities,  and 
motori2»d  access  is  needed  to  provide 
for  recreational  access,  for  general 
administration  of  the  pubhc  lands,  law 
enforcement  and  fire  suppression. 

Given  the  potential  impacts  of 
uncontrolled  motorized  and 
mechanized  vehicle  use  and  the 
deteriorated  condition  of  existing  trails, 
a  modification  of  use  regulations  is 
necessary  to  adequately  protect 
resources  on  public  land  and  ensure 
public  safety  while  providing  for 
necessary  access  and  travel. 

The  area,  roads,  and  trails  affected  by 
this  order  will  be  posted  with 
appropriate  regulatory  signs. 
Information  including  maps  of  the 
restricted  area  is  available  in  the 
Resource  Area  Office  and  District  Office 
at  the  addresses  shown  below. 

The  Siloam  Springs-Dotsero  Area 
described  herein  will  be  subject  to  the 
following  use  restrictions: 

All  motorized  vehicle  use  will  be  limited 
to  designated  roads,  trails  and  areas  year 
round  including  snowmobiles  operating  on 
snow.  The  roads  and  trails  designated  to 
provide  for  vehicle  use  shall  include  the 
Coffeepot  Road,  the  Colorado  River  Road 
(Eagle  County  Road  #301).  Colorado  Highway 
6,  the  Dotsero-Ute  Trailhead  driveway  and 
parking  area,  the  Siloam  Springs  driveway 
and  parking  area,  and  parking  areas  along  the 
Coffee  Pot  Road.  Motorized  travel  on  other 
exiting  roads  and  trails,  and  off  the  roads  and 
trails  shall  be  prohibited.  Non-motorized 
mechanized  vehicle  use  shall  he  allowed  on 
roads  and  trails  whether  designated  for  non- 
motorized  or  motorized  travel,  but  non- 


motonzed  vehicle  travel  off  the  roads  and 
trails  shall  be  prohibited.  Persons  who  are 
exempt  from  the  restrictions  include: 

(1)  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  emergency  and  law 
enforcement  activities; 

(2)  BLM  employees  engaged  in  official 
duties; 

(3)  Persons  authorized  to  operate 
motorized  vehicles  within  the  restricted  area. 

Penalties:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months, 

FOR  FUR'^EP  iNrORM  &-'"■>»;  CONTACT: 
Michael  b.  .M.,i:.„^,  Ail-  Manager, 
Glenwood  Springs  Resource  Area, 
50629  Highway  6/24,  P.O.  Box  1009, 
Glenwood  Springs,  CO  81602;  (303) 
945-2341.  Timothy  Hartzell,  District 
Manager,  Grand  Junction  District,  2815 
H  Road,  Grand  Junction.  Colorado 
81506;  (303)  244-3050. 
Timothy  Hartzell, 
Grand  function  District  Manager 

(FR  Doc.  93-17128  Filed  7-19-93;  8:45  am) 
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Ava.iaDNitv  c*  a  Cra**  Mecovpry  C;;*'- 

a-id  Corr-.-^ienl 

AGENCY:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Notice  of  document  availability, 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  Puritan  tiger  beetle  (Cicindela 
puritana).  This  species  is  found  along 
the  Connecticut  River  in  Massachusetts 
and  Connecticut,  and  in  Maryland  along  ^ 
the  Chesapeake  Bay  and  near  the  mouth 
of  the  Sassafras  River.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 

OATHS:  Comments  on  the  draft  Recovery 
Plan  must  be  received  September  20, 
1993  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  Chesapeake  Bay  Field  Office, 
1825  Virginia  Street,  Annapolis, 
Maryland  21401,  telephone  410/269- 

FOR  FURTHER   N<^:f  NATION  CONTACT:  Judy 

Jacobs  (see  AD:wt '  SES). 
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Restcnng  an  endangered  or 
threatened  animal  or  plant  to  the  f>oJnt 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  spedes 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recoven,'  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  dow-nlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
spq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  v^^ould  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public /eview  and 
romment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Rocovery  Plan.  The  Ser\ice  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Puritan  Tiger  Beetle  [Cicindela 
puritana]  Recovery  Plan.  The  Puritan 
tiger  beetle  historically  occurred  in  11 
knOTvTi  locations  along  the  Connecticut 
River,  and  in  the  Maryland  portion  of 
t.he  Chesepeake  Bay.  Only  two  small 
Connecticut  River  populations  remain, 
one  in  Massachusetts  and  one  in 
Connecticut.  Six  populations  with  more 
than  500  adults,  along  with  several 
smaller  populations,  are  now  known  in 
Maryland. 

The  decline  of  the  Puritan  Tiger  beetle 
along  the  Connecticut  River  is  attributed 
to  inundation  and  distxirbance  of 
shoreline  habitat  from  dam 
constniction,  riv'erbank  stabihzation. 
and  other  human  activities.  The  beetle 
larvae,  in  parliculai,  are  sensitive  to 
natural  and  artificial  changes  to  beaches 
and  cliffs,  as  well  as  pedestrian  and 
vehicular  traffic  and  water-borne 
pollution.  Populations  in  the 
Chesapeake  Bay  region  are  threatened 
by  habitat  alterations  caused  by 
development  and  shore  erosion  control 
projects.  Due  to  its  declining  status  and 
continuing  threats,  the  species  was 
listed  as  threatened  in  August  1990. 


The  primary  objectives  of  the  draft 
Recovery  Plan  are  to  stabilize  the  long- 
term  status  and  ensure  the  viability  of 
the  species  in  the  wild,  thereby  enabling 
the  Puritan  tiger  beetle's  removal  from 
the  Federal  hst  of  endangered  and 
threatened  wildlife  and  plants. 
Conditions  that  must  be  met  to  delist 
the  Puritan  tiger  beetle  include 
establidiraent  of  three  jjopulations  of 
500-1000  adult  beetles  within  the 
former  range  of  the  species  along  the 
Connecticut  River,  maintenance  of  five 
populations  of  500-1000  adults  at 
current  sites  within  the  Chesapepke  Bay 
region,  data  showing  that  all  these 
populations  have  been  self-maintaining 
or  expanding  for  at  least  ten  years, 
permanent  habitat  protection,  and 
implementation  of  a  long-term 
management  program  that  is  based  on 
an  adequate  understanding  of  the 
species'  life  history. 

These  conditions  will  be  achieved 
through  long-term  monitoring  of  kno'.v:i 
Puritan  Tiger  beetle  populations,  further 
studies  of  life  history  parameters  and 
the  effects  of  human  activity  upon  the 
beetle  and  its  habitat,  broad  protection 
(primarily  through  planning  and  zoning 
mechanisms)  of  occupied  and  potential 
reintroduction  sites,  site-specific 
management  as  needed,  and  the 
reintroduction  and  protection  of 
populations  at  release  sites  along  the 
Connecticut  River. 

The  draft  Recovery  Plan  js  being 
submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Pablic  Co n  " ; ^  n !  s  Sol icited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  }uly  6,  1933. 
Frank  M.  DeLuise, 

Acting  Begional  Director 

[FR  Doc  93-17022  Filed  7-19-93;  8:45  am) 
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Availability  of  a  Draft  Recoveiv  Plan 
for  the  Northeastern  Besch  T'gar 
Beetle  for  Review  and  Cornment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  Tho  U.S.  Fish  end  Wildlife 
barvice  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  northoa."!tem  beach  tiger  beetle 
(Cicindela  darsalis  dorsalis).  This 
subspecies  is  found  in  Massachusetts 
and  along  the  Chesapeake  Bay  in 
Maryland  and  Virginia.  The  Seni'ice 
solicits  review  and  com.ment  from  the 
public  on  this  draft  Plan. 
DATES:  Comments  on  the  draft  Recover*- 
Plan  must  be  received  September  20, 
1993  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  Chesapeake  Bay  Field  Office. 
1825  Virginia  Street,  Annapolis, 
Marj-land  21401.  telephone  410/269- 
.5448 

FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Jacobs  usee  ADDRESSES!. 

SUPPLEMENTARY  tNFOflMATlON: 

Background 

Restoring  ajn  endangered  or 
thrtiatoned  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fi.-;h  and 
Wildlife  Service  s  er.dangerttd  species 
program.  To  help  guide  the  recovery 
effort,  th.e  Ser\-Ke  is  working  to  prepare 
Recovor,'  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Rocovery  Flans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisling  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endan£;ered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  Hsted  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery- 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Northeastern  Beach  Tier  Beetle 
(Cicindela  dorsalis  dorsalis)  Recovery 
Plan.  This  tiger  beetle  historically  was 
abundant  on  beaches  along  the  Atlantic 
Coast,  from  Cape  Cod,  Massachusetts  to 
central  New  Jersey  and  along 
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Chesapeake  B  ■,'  ':■";(  ^.>";  ;n  Mnr-.  iand 
and  Virginia.  0;,ly  or.e  pri;:uia:;f:n 
remains  on  the  Atlantic  Coast,  on 
Martha's  Vineyard,  Massachusetts.  The 
subspecies  occurs  at  over  50  sites  in  the 
Chesapeake  Bay  region.  Approximately 
IB  of  these  sites  support  more  than  500 
adults,  and  10  sites  support  from  100  to 
500  adults. 

Tlie  northeastern  beach  tiger  beetle  is 
most  vulnerable  to  disturbance  in  the 
larval  stage,  which  lasts  two  years. 
Larvae  live  in  vertical  burrows  generally 
in  the  beach  intertidal  zone,  where  they 
are  particularly  sensitive  to  destruction 
by  high  levels  of  pedestrian  traffic, 
ORVs,  and  other  factors  such  as  beach 
changes  due  to  coastal  development  and 
beach  stabilization  structures.  Although 
dispersal  abilities  of  adults  are  good, 
population  recruitment  seems  to  be 
hampered  by  a  lack  of  both  undisturbed 
beaches  and  of  populations  as  a 
colonizing  source. 

These  threats  resulted  in  a  very  rapid 
rate  of  extirpation  of  this  beetle  in  its 
harsher  Atlantic  Coast  environment. 
The  Chesapeake  Bay  populations  could 
also  crash  as  the  pace  of  shoreline 
development  and  beach  recreation  m 
the  Bay  region  accelerates.  The 
northeastern  beach  tiger  beetle  appears 
to  require  large  numbers  and  proximity 
Id  necessary  source  populations  in  order 
to  ward  off  stochastic  events  that  could 
result  in  such  a  crash.  Because  of  its 
population  dynamics  and  continuing 
threats,  the  northeastern  beach  tiger 
beetle  was  listed  as  threatened  in 
.August  1990. 

The  primary  objectives  of  the  draft 
Recovery  Plan  are  to  stabilize  the  long- 
term  status  and  ensure  the  viability  of 
the  species  in  the  wild,  thereby  enabling 
the  northeastern  beach  tiger  beetle's 
removal  from  the  Federal  list  of 
"ndangered  and  threatened  wildUfe  and 
plants.  Conditions  that  must  be  met  to 
delist  this  tiger  beetle  include 
establishment  and  permanent  protection 
of  12  populations  within  the  former 
range  of  the  subspecies  along  the 
Atlantic  Coast  (with  at  least  four  of 
these  populations  consisting  of  500- 
1000  adult  beetles),  permanent 
protection  of  at  least  10  populations 
with  a  minimum  of  500-1000  adults  at 
current  sites  within  the  Chesapeake  Bay 
region,  protection  of  sufficient  habitat 
along  both  the  Atlantic  Coast  and  the 
Chesapeake  Bay  to  allow  for  population 
expansion  and  interchange,  an 
understanding  of  the  beetle's  life  history 
sufficient  for  effective  management,  and 
establishment  of  a  monitoring  and 
management  program  for  the 
subspecies. 

These  conditions  will  be  aclaeved 
through  long-term  monitoring  of 


Rortneastem  beach  tiger  t>eetie 
populations,  further  studies  into 
taxonomy  (certain  genetic  differences 
suggest  that  the  Atlantic  Coast  and 
Chesapeake  Bay  forms  might  actually  be 
separate  taxa)  and  life  history' 
parameters,  continued  evaluation  of 
human  activity  and  land  use  impacts  on 
beetle  populations,  protection  of 
occupied  sites  and  site-specific 
management  as  needed,  reintroduction 
and  protection  of  populations  at  release 
sites  along  the  Atlantic  Coast,  and 
monitoring  and  management  of  the 
reintroduced  populations  as  needed. 

The  draft  Recovery  Flan  is  being 
submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recover}-  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is 
Section  4{f)  of  the  Endangered  Species 
Act,  16U.S.C.  1533(f). 

Dated:  July  7, 1993. 
Frank  M.  DeLuise, 

Acting  Regional  Director. 

[FR  r>'-r-  03- 17020  Filed  7-19-93;  8:45  am] 
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Na'iDna!  PEt-k  Serusce 

BconiarY  Pevsisn 

ACENCy:  National  Park  Service.  DOI. 
ACTION:  Notice  of  boundary  revision, 
Fort  Frederics  National  Monument. 

SUMMARY:  Section  2  of  the  Act  of  May 
16, 1958  (72  Stat.  110),  authorized  a 
revision  of  the  boundaries  of  the  Fort 
Frederica  National  Monument.  The  Act 
provides  that  "the  Secretary  of  the 
Interior  is  authorized  and  directed  to 
acquire  by  purchase,  condemnation  or 
otherwise,  subject  to  the  acreage 
limitation  contained  in  the 
aforementioned  Act,  the  site  knowTi  as 
the  Bloody  Marsh  Battle  memorial 
monument  located  on  Saint  Simons 
Island,  Georgia,  together  with  such 
additional  land,  including  the 
marshland  across  the  river  to  the  west 
of  Fort  Frederica  National  Monument, 
or  interest  in  land,  as  in  the  judgment 
of  the  Secretary  of  the  Interior  might  be 
desirable  for  the  protection  of  such 
national  monument." 

Notice  is  given  that  the  boundary  of 
Fort  Frederica  National  Monument  has 


been  revised  pursuant  to  the  above  Act. 
to  include  the  land  identified  in  the 
Land  Protection  Plan,  approved 
December  18, 1991,  and  depicted  on 
map  number  369-92,001,  dated  April 
29, 1993,  prepared  by  the  Land 
Resources  Division  of  the  Washington 
Office  of  the  National  Park  Service, 
SUPc.  FMFNTARY  INFORMATION:  The  Land 
Pre  Plan  and  map  are  on  file  and 

available  for  inspection  in  the  Land 
Resources  Dinsion,  Southeast  Regional 
Office,  75  Spring  Street  SW,  Atlanta, 
Georgia  30303,  and  in  the  Offices  of  the 
National  Park  Service,  Department  of 
the  Interior,  Washington.  DC  20013- 
7127. 

Dated:  June  29. 1993. 
James  W.  Coleman,  )r.. 
Regional  Director.  Southeast  Region.  National 
Park  Service. 
[FR  Doc.  93-17091  Filed  7-19-93.  8:45  am) 
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Public  Hearing 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Public  hearing  regarding  the 
federal  subsistence  sheep  season  in  a 
portion  of  Unit  23  in  the  Baird 
Mountains,  Alaska. 

SUMMARY:  A  public  hearing  is  scheduled 
regarding  the  federal  subsistence  sheep 
season  in  the  Baird  Mountain  portion  of 
Unit  Z3.  Dependent  upon  the  status  of 
the  sheep  population,  the  Federal 
Subsistence  Board  may  have  to  exercise 
its  closure  authority  to  conserve  healthy 
and  natural  populations  of  sheep  in  the 
area.  If  such  a  closure  becomes 
necessary,  this  public  meeting  will  have 
fulfilled  the  requirements  of  50  CFR 
100.19.  The  purpose  of  the  meeting  will 
be  to  inform  the  public  of  the  status  of 
the  sheep  population  and  potential 
proposals  to  the  Federal  Subsistence 
Board  for  action.  Public  comment  will 
be  accepted. 

BACKGROUND:  Aerial  surveys  conducted 
in  the  Baird  Mountains  (that  area  of 
Unit  23  south  and  east  of  the  Noatak 
River)  show  a  dramatic  decline  in  the 
sheep  population  since  1989.  In  an 
effort  to  protect  this  population  and 
facilitate  its  recovery,  this  area  has  been 
closed  to  all  hunting  of  sheep  since 
1991,  through  closure  actions  of  the 
Federal  Subsistence  Board.  Survey 
results  from  July  1992  indicate  the  sharp 
decline  has  at  least  temporarily  stopped; 
however,  the  population  has  not 
significantly  gro\A'n.  A  sheep  survey  by 
the  Alaska  Department  of  Fish  and 
Game  and  the  National  Park  Service  is 
scheduled  for  mid-July  1993.  These 
survey  results  are  expected  to  be 
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available  for  discussion  at  the  July  22 
meeting.  Should  the  survey,  and  past 
biological  data,  indicate  a  continuing 
threat  to  the  conservation  of  a  healthy 
population  of  sheep  in  the  Baird 
Mountains  of  Unit  23,  a  proposal  will  be 
advanced  to  the  Federal  Subsistence 
Board  to  once  again  close  federal  public 
lands  to  sport  hunting,  under  Alaska 
regulations,  and  to  the  subsistence 
seasons  currently  scheduled  for  August 
10-September  20, 1993.  and  October  1- 
April  30.  1994.  The  Federal  Subsistence 
Board  will  make  a  final  determination 
on  any  such  proposed  closure,  if 
advanced. 

The  National  Park  Service  is  hosting 
this  meeting  as  the  principal  federal 
land  manager  in  the  area  with 
responsibility  for  the  proper 
management  of  Noatak  National 
Preserve  and  Kobuk  Valley  National 
Park. 

DATE/LOCATION:  The  meeting  will  be 
held  July  26,  1993.  at  7  p.m.  in  the 
Public  Lands  Information  Center. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Gerhard.  National  Park  Service,  PO 

Box  1029.  Kotzebue,  Alaska  99752, 

telephone:  (907)  442-3890. 

Paul  F    fiarrtpl, 

Acting  Regional  Director. 

IFR  Dnr  qi-170qo  Filfd  7-19-93;  8:45  am) 
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Subsistence  Meetings 

agency:  National  Park  Service,  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 

SUMMARY;  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  Preserve 
and  the  Chairperson  of  the  Subsistence 
Resource  Commission  for  Gates  of  the 
Arctic  National  Park  announce  a 
forthcoming  meeting  of  the  Gates  of  the 
Arctic  National  Park  Subsistence 
Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Roll  call. 

(3)  Approval  of  summary  of  minutes. 
(4]  Review  Agenda. 

(3)  Superintendent's  welcome: 

a.  Introduction  of  guests, 

b.  Review  of  SRC  function  and 
purpose. 

(6)  Superintendent's  report. 

(7)  Old  Business: 

a.  State  Lease  Sale  57  update. 

b.  Resolution  85-05 — Hunting  Plan 
Outline. 

c.  Review  public  comments  and 
finalize  draft  Hunting  Plan 


Recommendations  7  and  8. 
d.  Federal  Subsistence  Program 
Update. 

(8)  New  business: 

a.  Resource  Management  Plan. 

b.  Park  Subsistence  Program  update. 

(9)  Public  and  other  agency  comments. 

(10)  Set  time  and  place  of  next  SRC 
meeting. 

(11)  Adjournment. 

DATE:  The  meeting  will  be  held  Tuesday 
through  Thursday.  August  10-12. 1993. 
The  meeting  will  begin  at  8:30  a.m.  each 
day  and  conclude  around  5  p.m.  (by 
noon  on  Thursday). 
LOCATION:  The  meeting  will  be  held  at 
Commack's  Lodge  in  Shungnak.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  P.  Martin,  Superintendent,  PO 
Box  74680,  Fairbanks,  Alaska  99707. 
Phone  (907) 456-0281. 
SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commissions  are 

authorized  under  title  VIIL  section  808, 

of  the  Alaska  National  Interest  Lands 

Conservation  Act,  Public  Law  96-487, 

and  operate  in  accordance  with  the 

provisions  of  the  Federal  Advisory 

Committees  Act. 

Paul  F.  Haertel, 

Acting  Regional  Director, 

IFR  Doc.  93-17089  Filed  7-19-93;  8:45  am) 
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National  Register  of  Historic  Places; 
Notification  of  Penoing  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
10,  1993.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127.  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  August  4, 1993. 
Beth  Boland. 

Acting  Chief  of  Hegistration,  National 
Register. 

ALABAMA 

Gebume  County 

Morgan,  John,  House,  321  Ross  St.,  Heflin. 
93000762 

Jefferson  County 

Redmont  Garden  Apartments,  2829 
Thomhill  Rd.,  Mountain  Brook,  93000761 

Marengo  County 

Cedar  Crest  (Plantations  of  the  Alabama 
Canebrake  MPS),  E.  side  Marengo  Co.  Rd 
51,  .5  mi.  S.  of  Co.  Rd.  54,  Faunsdale 
vicinity,  93000763 


AI  A.SK.\ 

Juneau  Borough — Census  Area 

fualpa  Mining  Camp,  1001  Basin  Rd.,  Juneau. 

93000733 

ARIZONA 
Maricopa  County 

Arizona  Academy — North  Hall  and  South 

Hall  [Educational  Buildings  in  Phoenix 

MPS),  1325  N.  14th  St.,  Phoenix,  93000813 
Bethlehem  Baptist  Church  (Religious 

Architecture  in  Phoenix  MPS),  1402  E. 

Adams  St.,  Phoenix,  93000744 
Brophy  College  Chapel  (Religious 

Architecture  in  Phoenix  MPS],  4701  N. 

Central  Ave.,  Phoenix,  93000747 
Cartwright  School  (Educational  Buildings  in 

Phoenix  MPS).  5833  W.  Thomas  Rd.. 

Phoenix,  93000739 
Dunbar  School  (Educational  Buildings  in 

Phoenix  MPS),  707  W.  Grant,  Phoenix. 

93000740 
First  Church  of  Christ  Scientist  (Religious 

Architecture  in  Phoenix  MPS),  924  N.  Firsl 

St  ,  Phoenix,  93000745 
first  Presbyterian  Church  (Religious 

Architecture  in  Phoenix  MPS),  402  VV. 

Monroe  St.,  Phoenix,  93000746 
Franklin  School  (Educational  Buildings  in 

Phoenix  MPS).  1625  VV  McDowell  Rd.. 

Phoenix,  93000814 
Garfield  Methodist  Church  (Religious 

Architecture  in  Phoenix  MPS).  1302  E. 

Roosevelt  St.,  Phoenix,  93000743 
Immaculate  Heart  of  Mary  (Religious 

Architecture  in  Phoenix  MPS).  909  E 

Washington  St.,  Phoenix,  93000742 
Whittier,  John  G..  School  (Educational 

Buildings  in  Phoenix  MPS).  2004  N.  16th 

St.,  Phoenix,  93000741 

ARICVN'SAS 

Chicot  County 

Tusbek,  John,  Building,  108  Main  St.,  Lake 
Village,  93000811 

Searcy  County 

Bryan,  Noah,  Store  (Searcy  County  MPS),  SW 

comer  of  Glade  and  Main  Sts.,  Marshall, 

93000760 
Daniel,  Dr  Sam  G,  House  (Searcy  County 

MPS),  N.  side  of  Nome  St.,  one  block  W. 

of  Courthouse  Square,  Marshall,  93000759 
Farmers  Bank  Building  (Searcy  County  MPS), 

Jet.  of  Main  and  Walnut  Sts.,  Leslie, 

93000753 
Fendley.  Bud,  House  (Searcy  County  MPS), 

201  Spring  St  ,  Marshall.  93000816 
Gates — Helm  Farm  ISearcy  County  MPS),  Co. 

Rd  \2.  apDroximatelv  1  mi.  N  of  jet.  with 

Co  Rd  250.  Snowball  vicinity,  93000817 
Hatchett,  Columbus,  House  (Searcy  County 

MPS).  N,  Side,  jet.  of  Main  and  Hazel  Sts., 

Leslie,  93000756 
Leslie — Rolen  House  (Searcy  County  MPS), 

Jet.  of  Cherrv'  and  High  Sts.,  Leslie, 

93000815 
Lvnrh,  Tttomus.  House  (Searcy  County  MPS), 

Co.  Rd.  52.  approximately  2.5  mi.  N  of 

Morning  Star,  Mnming  Star  vicinity, 

93000757 
Redman,  Oscar,  Building  (Searcy  County 

MPS).  119  E.  Mam  St.,  Marshall,  93000758 


CONNECnCl 

New  London ( 

Post  Hill  Histo 
by  Broad,  Ct 
Fremont  am 

930f)0812 


Hillsborough  ( 

Seminole  Hetg 
Roughly  boi 
Hanna,  and 
93000751 

Volusia  Coun: 

Stevens,  Ann. 
Lake  Helen, 


MICHIGAN 
Kent  County 

Mt  Mercy  Act 

Bridge  St.,  C 

Washtenaw  C 

Goodyear  Blo( 
93000770 

MISSISSIPPI 

Jasper  County 

.Archeologicat 
Restricted, ! 

,\rcheological 
Restricted,  1 

Leflore  Count 

Murphey  Site, 
vicinity,  93i 

NEW  JERSEY 

Camden  Cour 

Bennett,  Voln 
Division  St. 
City,  93000 

^assex  Count 


UMI 
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Thomas.  Greene,  House  (Searcy  County 

MPS).  \V  of  Co.  Rd  55,  0.25  mi.  S  of  jet. 

with  Co.  Rd.  75,  Leslie  vicinity,  93000755 
Treat  Commercial  Building  (Searcy  County 

MPS).  Oak  St.  hav  side,  between  High  and 

4th  Sts.,  Leslie,  93000752 
Treece.  jasper  E..  Building  (Searcy  County 

MPS).  W  of  Co.  Rd.  55,  approximately  0.5 

mi.  S  of  jet.  with  AR  74,  Baker  vieinity. 

93000754 

New  Lor. Jon  tlwijity 

Post  Hill  iustorit  District,  Roughly  bounded 
by  Broad,  Center.  Vauxhali,  Berkeley, 


Fremont  and  Walker  Sts., 
93000812 

FLORIDA 


New  London. 


Hillsborough  (our.t\ 

Seminole  Heights  Residential  District. 
Roughly  bounded  by  Osborne,  Florida. 
Hanna,  and  Cherokee  Aves.,  Tampa, 

93000''1 

Volusia  Counu 

Stevens,  Ann,  House.  201  E.  Kicklighter  Rd.. 
Lake  Helen.  93000734 

HAWAn 

Kauai  County 

Camp  SloggeU,  SW  of  HI  550,  Kokee  vicinity. 
93000773 

Kilauea  Plantation  Head  Bookkeeper's  House 
(Kilauea  Plantation  Stone  Buildings  MPS), 
2421  Kolo  Rd,,  Kilauea.  93000774 

Kilauea  Plantation  Head  Luna's  House 
(Kilauea  Plantation  Stone  Buildings  MPS), 
2457  Kolo  Rd.,  Kilauea.  93000775 

Kilauea  Plantation  Manager's  House  (Kilauea 
Plantation  Stone  Buildings  MPS),  4591 
Kauma  Rd.,  Kilauea.  93000777 

Kong  Lung  Store  (Kilauea  Plantation  Stone 
Buildings  MPS),  W.  side  of  Lighthouse  Rd., 
-^■-'•'  5  mi  N.  of  HI  56..  Kilauea,  93000776 

M;''  H1{,.\N 

Kent  CouiUy 

Mt.  Mercy  Academy  and  Convent.  1425 

?',;:-  ?'    Cra-.:^  Rapids,  93000769 

\Sa?,htenav*  Count) 

Goodyear  Block,  138  E.  Main  St.,  Manchester, 

93000770 

MISStSSTPPI 

Jasper  County  * 

.^rcheological  Site  So.  22JS572,  Address 
Restricted,  Bay  Springs  vicinity,  93000731 

.^rcheological  Site  No.  22JS587,  Address 
Restricted.  Bay  Springs  vicinity.  93000732 

I  f'forf  Coun!'. 

Murphffy  jitp,  Address  Restricted.  Itta  Bena 
vicinity,  93000730 

\FiS  iFRSFY 

Bennett,  Volney  C.  Lumber  Company.  138 
Division  St.  and  845  S.  Second  St.,  Camden 
City,  93000749 

"-iissfx  fniintv 


Meadoi^-burn  Farm.  Address  Restricted. 
Vernon  vicinity,  93000748 

NEW  YORK 

Erie  County 

Scheidemantol,  George  and  Gladys,  House. 
363  Oakmood  Ave.,  East  Aurora.  93000778 

NORTH  CAROLINA 

Guilford  County 

Summit  Avenue  Historic  District  (Greensboro 
MPS),  Roughly  bounded  by  Chestnut.  East 
Bessemer.  Cypress,  Dcmey,  Park,  and  Percy 
Sts..  Greensboro,  93000768 

Lee  County 

Farrar,  Obediah,  House  (Lee  County  MPS), 

Havwood  vicinity,  93000728 
Mclver,  John  D.  Farm  (Lee  County  MPS).  2007 

Windmill  Dr.,  Sanford.  93000729 

Mecklenburg  County 

Mayes  House,  436  E.  Morehead  St..  Charlotte. 
93000735 

New  Hanover  County 

Audubon  Trolley  Station.  Jet.  of  Park  Ave. 
and  Audubon  Blvd.,  Wilmington. 
93000736 

Orange  County 

Cimghoul  Neighborhood  Historic  District. 
Roughly  bounded  by  Gimghoul  Rd..  Ridge 
Ln.,  and  Gladon  Dr..  Chapel  Hill.  93000807 

Rowan  County 

Knox — Johnstone  House  100  Beaumount 
Farm  R  ,  Cleveland,  93000737 

SOLTH  DAKOTA 

Beadle  County 

Archeological  site  No.  39BE3  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Hclsey  vicinity,  93000802 

Butie  County 

Iri  State  Bakery.  705  State  St.,  Belle  Fourche, 
93000781 

Corson  County 

Archeological  Site  So.  39C039  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Mahto  vicinity,  93000765 

Custer  County 

Archelogical  Site  No.  39CU890  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Hermosa  vicinity,  93000803 

Fall  River  County 

Archeological  Site  No.  39FA806  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted. 

Hot  Springs  vicinity.  93000790 

Archeological  Site  No.  39FA1049  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted  Hot  Spring  vieinity.  93000791 

Archeological  Site  No.  39FA1201  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vieinity  93000792 

Archeological  Site  No.  39FA678  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity.  93000801 

Archeological  Site  No.  39FA686  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Edgemont 
vicinity.  93000804 


Archeological  Site  No  39FA89  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93000806 

Harding  County 

Archeological  Site  No.  39HN208  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity.  93000794 

Archeological  Site  No.  39HN1 7  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Addres'; 
Restricted,  Ludlow  vicinity.  93000805 

Hughes  County 

Karcher  Block,  336  S.  Pierre  St..  Pierre, 

93000783 
Scurr,  Kenneth  R..  House.  121  S.  Washington 

Ave.,  Pierre,  93000780 

Hyde  County 

Archeological  Site  No.  39HE331  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Holabird  vicinity,  93000793 

McCook  County 

Archeological  Site  No.  39MK12  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Bridgewater  vicinity.  93000796 

McPherson  County 

Archeological  Site  No.  39MP3  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Long  Lake  vicinity,  93000795 

Meade  County 

Archeological  Site  No.  39MD82  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Sturgis  vicinity,  93000797 

Archeological  Site  No  39MD20  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Tilford  vicinity.  93000798 

Archeological  Site  No.  39Mb81  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Sturgis  vieinity.  93000818 

Pennington  Coonty 

Quinn.  Michael,  House.  728  Sixth  St..  Rapid 
City,  93000782 

Potter  County 

Archeological  Site  No.  39PO205  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Gettysburg  vicinity.  93000799 

Archeological  Site  No.  39P063  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Gettysburg  vicinity,  93000800 

Sully  County 

Snyder,  LE.,  House,  Jet.  of  Cedar  and  Sixth 
Sts.  Onida,  93000784 

TENNESSEE 

Cumberland  County 

Cumberland  Mountain  School,  W.  side.  Old 
US  127  N..  2  mi.  N.  of  Crossville.  Crossville 
vicinity,  93000779 

TEXAS 

Bell  County 

Kyle  Hotel,  HI  Main  St..  Temple,  93000772 

Dawson  County 

Lamesa  Farm  Workers  Community  Historic 
District.  Jet.  of  US  87  and  US  180,  Los 
Ybanez,  93000771 

WASHINGTON 

King  County 


38786 
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Allentown  Shell  Midden,  Address  Restricted, 
Tukwila  vicinity,  93000738 

WSCONSIN 

Dane  Count)- 

\foore  Mound  Group  (Late  Woodland  Stage 
MPS],  Address  Restricted.  Dunn.  93000809 

Iowa  County 

Garden  Fockshelter  (Wisconsin  Indian  Rock 
Art  Sites  MPS),  Address  Restricted, 
Brigham,  93000808 

Price  County 

Deadman  Slough.  Address  Restricted, 
Flambeau  vicinity,  93000750 

Walwortli  County 

Grace  and  Pearl  Historic  District,  Roughly 
bounded  by  Pearl.  Park,  Dougall.  Grace  and 
Martin  Sts..  Sharon.  93000810 

In  order  to  assist  in  its  preservation,  the 
commenting  period  for  the  following 
property  has  been  shortened  to  two  days. 

IOWA  I 

Black  Hawk  Coxinty 

Cotton  Theater,  103  Main  St..  Cedar  Falls. 
93000764. 

(FR  Doc.  93-17092  Filed  7-19-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Notice 

[Docket  No.  AB-384X1 

Delia  Southern  Railroad  Co  — 
Abandonment  Exemption— fn  Un  on 
County.  AR,  And  Union  Parish.  LA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
f-nrr,  the  pr;cr  approval  requirements  of 
49  U  S  C   10903-10904  the 
abandonment  by  Delta  Southern 
Railroad  Co.  of  its  28-mile  line  of 
railroad  between  milepost  525.9  near 
Huttig.  in  Union  County,  AR.  and 
milepost  553.9  at  or  near  Sterlington.  in 


Union  Parish,  LA,  subject  to 
environmental  and  standard  labor 
protective  conditions. 

DATES:  This  exemption  v^-ill  be  effective 
on  August  19, 1993,  unless  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  is  filed.  Formal 
expressions  of  intent  to  file  on  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  must  be  filed  by  July  30, 
1993,  petitions  to  stay  must  be  filed  by 
August  4, 1993,  requests  for  a  public  use 
condition  conforming  to  49  CFR 
1152.28(a)(2)  must  be  filed  by  August  9, 
1993,  and  petitions  to  reopen  must  be 
filed  by  August  16, 1993. 

ADDRESSES:  Send  Pleadings  referring  to 
Docket  No.  AB-384X  to  (1)  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  and  (2)  Mary 
Todd  Carpenter,  Gerst,  Heffner, 
Carpenter  &  Precup,  1700  K  Street,  N\V.. 
Suite  1107,  Washington  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Shaw  (202)  927-5610  (TDD  for 
hearing  impaired:  (202)  927-5721.] 

SUPPLDmENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  wTite  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 

Decided:  July  12, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons  and  Commissioners 
Phillips,  Philbin  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-17151  Filed  7-19-93;8:45aml 
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Appendix 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certif-catics 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  writh  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  surh 
request  is  filed  in  writing  with  Lbe 
Director.  Office  of  Trade  ,'\diustmf'r.! 
Assistance,  at  the  address  shown  below, 
not  later  than  July  30,  1993. 

Interest  persons  are  invited  to  submit 
written  comments  regarding  the  subject 
matter  of  the  investigations  to  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below 
not  later  than  July  30,  1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (Uriiori/''vVorKefS/Firm) 

Location 

Date  re- 
ceived 

Date  o(  peti- 
tion 

Petition 
No. 

Articles  produced 

Bear  Creek,  Operations,  Inc  (Wkrs) 
Ranno  Electro  Plating  Corp  (Wkrs) 
GeneraJ  Dynamics  (Wk.-s) 

Medford.  OR  

Saddle  Brook.  NJ „ 

Fort  Worth,  TX 

07/06/93 
07/06/93 
07/06/93 
07/06/93 
07/06/93 
07/06/93 
07/06/93 
07 '■06,-93 
07.'0€/93 
07/06/93 

06,-22;93 
06/'24/93 
02/0a'93 
06/22'93 
06/2Z93 
06/24,-93 
06/24/93 
06/15/93 
06/18/93 
06/21/93 

28,837 
28,838 
28,839 
28,840 
28,841 
28,842 
28,843 
28,844 
28.845 
28,846 

Hand  Woven  Baskets. 
Chrome  Plating, 
Sheet  Metal  Parts 

Mulberry  Phosphates,  inc  fWVrs)  ... 
Piney  Point  Phospnate.  tnc  iV/krs)  . 

Mulberry,  FL 

Palmetto,  FL  34221  

Phosphaste  Fertilizer. 
Phosphaste  Fertilizer. 
Women's  Leather  Shoes. 
Ladies'  Sportswear. 
Diamond  Product* 

Thomas  Cort,  inc.  !UFCW)  

June  Fashions  it  (ILGEU) 

Parsons  industral  Oianrxxid  'Mrs 

Philadelphia.  PA 

Tuscarora,  PA 

Aest  Harford,  CT 

Michigan  Capsule,  inc  (co)  

Liberty  Opticai  (Y/Vrs)   „ 

Detroit.  Ml  

Vetennary  Capsules. 
Frames  for  Glasses. 

Newark,  NY 

Petitioner  (Ur 

James  Rive'  Cc 

Aluminum    Cor 

(Wkrs). 
Trimac     Trans 

(Wkrs). 
Russ  Togs,  Inc 


!FR  Doc  93-17 

BILUMG  CODE  451 

rrA-W-28,  158 

Northrup  Cor 
Deterrninatio 
for  Reconsid 

By  an  appli 
one  of  the  pet 
administrativ 
subject  petiti( 
assistance  (Ty 
signed  on  Ma 
the  Federal  K 
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Petitioner  (Unioa/Workers/Firm) 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

1 

Petition 
No. 

Articles  produced 

ja^-fs  Rive'  Co'o  (Wkrs)  

Aluminum    Company    of    America 

(Wkrs). 
T'imac      Transportation      Services 

(Wkrs). 
Rliss  Togs,  Inc  (ILGWU) 

Sunnyside,  WA  

Newburgh,  IN 

Riddle,  OR  

Long  Island  City.  NY 

07/06/93 
07/06/93 
07/06/93 
07/06/93 

06/15/93 
06/23/93 
06/17/93 
06/22/93 

28,847 
28,848 
28,849 
28850 

Papertxjard  Packaging  to  Process 

Food 
Aluminum  ingot  and  Sheets. 

Haul  Ore  (Nickel). 

Ladies'  Sportswear 

d  to  submit 
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BItUNG  CODE  4510-3(>-M 


[TA.-W-28,  1S8| 

Northrup  Corp.  Norwooa.  MA,  Negai  ve 
Detemination  Regard'ng  Appltcatson 
for  Reconsideration 

By  an  application  dated  June  2, 1993, 
one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance  (TAA)  The  denial  notice  was 
sisned  on  May  4.  1993  and  published  in 
•:ie  Federal  Register  on  May  25,  1993 
;t8  FR  30071' 

Pursuant  tc  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  c:rcurr.stances: 

(1)  If  It  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  comiplained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision 

The  investigation  findings  show  that 
the  Northrup  workers  produce 
gyroscopes  for  missiles. 

The  Department's  denial  was  based 
on  the  fact  the  "contributed 
importantly'  test  of  the  Worker  Group 
Requirements  of  the  Trade  Act  of  1974 
were  not  met  for  workers  producing 
yvros^npes  in  the  period  relevant  to  the 
worker  petition. 

I's  f,la;m.ed  that  workers  in 
Department  4817  at  the  Norwood  plant 
lost  their  jobs  because  imported 
components  for  gyroscopes  were 
supplied  to  Northrup  by  one  of 
Northrup's  suppliers. 

The  findings  show  that  only  a  portion 
of  the  tTiicrosyns  manufactured  by  the 
Northrup  supplier  in  question  is 
performed  m  Mexico  while  the  final 
assembly  is  done  in  Minnesota.  This 
import  connection  is  too  remote  to 
provide  a  basis  for  a  worker  group 
certification  The  findings  further  show- 


that  the  number  of  subassemblies  from 
Minnesota  has  declined  in  each  of  the 
last  three  years. 

Other  findings  show  that  worker 
separations  at  Northrup  were  not  the 
result  of  increased  imports  but  rather 
the  result  of  reduced  government 
spending  on  missiles  and  other  non 
trade  factors. 

( j,;n(,.!u\n)n 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  8th  day  of 

July  1QQT 

Stpjiiirn  A    ^\HnCnfr, 

Deputy  Director,  Office  of  Legislation  Sr 

Actuarial  Service.  Unemployment  Insurance 

Service. 

[FK  n       =-^-17169  Filed  7-19-93;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Appticatiofi  No  [>-f:fi9'^  el  ai.] 

Proposed  Exemptions,  America" 
Express  Co.  and  Ati=ijaies,  et  s 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Coir.nu'nts  a";;  Clearing 

Requp'its 

A.,  ir.ierested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 


from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  wTitten  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW„  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
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32836,  32847,  August  10.  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
hy  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

.American  Express  Company  and 
.^fniiates  Located  in  New  York,  New 
York 

[Apphcation  No.  D-8a96l 

Proposed  Exemption    ' 

The  Department  is  considering 
granting  an  exemption  under  (he 
authority  of  section  4U8(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10.  1990).  If 
the  exemption  is  granted,  American 
Express  Company  and  each  of  its 
wholly-owned  subsidiaries  (collectively, 
AMEX)  shall  not  be  precluded  from 
functioning  as  a  "qualified  professional 
asset  manager"  pursuant  to  Prohibited 
Transaction  Exemption  84-14  (PTE  84- 
14,  49  FR  9494.  March  13,  1984)  solely 
because  of  a  failure  to  satisfy  Section 
Ifg)  of  PTE  84-14,  as  a  result  of 
affiliation  with  E.F.  Hutton  &  Company, 
Inc.  (Hutton)  and  Shearson  Lehman 
Brothers.  Inc.  (Shearson).  formerly 
Shearson  Lehman  Hutton.  Inc. 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  as  of  January 
13.  1988,  the  date  on  which  Hutton  was 
acquired  by  Shearson. 

Summary  of  Facts  and  Bepresentations 

1.  Shearson  is  a  wholly-owned 
subsidiar.'  of  Shearson  Lehman  Brothers 
Holdings  Inc.  (Shearson  Holdings),  100 
percent  of  the  issued  and  outstanding 
common  stock  of  which  is  owned  by 
American  Express  Company.'  American 


>  On  March  13.  1993.  Shearson  entered  into  an 
asset  purchase  agreement  with  Primerica 
Corporation  (Primerica)  and  its  wholly-owned 
subsidiary,  Smith  Barney,  providing  for  the  sale  lo 
Smith  Barney  and  iu  designated  affiliates  of 
substantial! y  all  of  the  assets  of  the  Shearson 
L^iman  Brothers  Division  of  Shearson  and  the  SLB 
Asset  Managem«nt  Division  of  Shearson.  Thus,  this 
exemption  wil!  not  be  available  with  respect  to  the 
Shearson  Lehman  Brothers  Division  and  the  SIB 
Asset  Manogemenl  Division  of  Shearson.  However. 
th«  examptioo  will  be  available  to  Lehman 


Express  is  a  publicly-owned  company 
whose  stock  is  traded  on  the  New  York 
Stock  Exchange.  American  Express  and 
its  subsidiaries  form  a  diversified 
financial  and  travel  services  company. 
On  January  13,  1988,  over  90  percent 
of  the  stock  of  E.F.  Hutton  Group  Inc. 
(Hutton  Group),  the  parent  company  of 
Hutton,  was  tendered  to  SLOP 
Acquisition  Corporation  (SLBP),  a 
wholly-owned  subsidiary  of  Shearson 
Holdings,  pursuant  to  an  Agreement  and 
Plan  of  Merger  (Merger  Agreement) 
dated  December  2,  1987.  as  amended  on 
December  28.  1987,  entered  into  among 
Shearson  Holdings,  SLBP,  and  the 
Hutton  Group.  On  January  21,  1988,  as 
permitted  by  the  terms  of  the  Merger 
Agreement,  SLBP  assigned  its  right  to 
purchase  those  shares  so  accepted  to 
Shearson  and  Shearson  purchased  the 
shares.  As  a  resuh  of  the  acquisition  nf 
the  Hutton  Group  stock,  Shearson 
controls  the  Hutton  Group  and 
indirectly  controls  Hutton. 

2.  On  May  2, 1985,  Hutton  entered  a 
plea  of  guilty  (the  Guilty  Plea)  to  an 
Information  filed  in  the  United  .States 
District  Court  for  the  Middle  District  of 
Pennsylvania.  The  Information  charged 
that  Hutton  had  violated  the  federal 
mail  and  wire  fraud  statutes  in 
connection  with  its  handling  of  certain 
checking  accounts  it  maintained  for  th" 
deposit  of  its  own  funds  during  the 
period  from  July  1,  1980  to  February  16, 
1982.  The  applicant  represents  that  as  a 
result  of  the  Guilty  Plea,  Hullon  agreed 
to  pay.  and  has  paid,  a  criminal  fi.ie  ot 
$2,000,000  plus  $750,000  to  defray  the 
costs  of  the  government  investigation 
Hutton  further  agreed  to  establish,  a.n>i 
has  established,  a  restitution  program 
for  the  benefit  of  commercial  banks  that 
may  have  been  damaged  by  its  actions. 
None  of  the  acts  alleged  in  the 
Information,  however,  involved  funds  or 
securities  owned  by  any  investment 
advisory  or  brokerage  clients  of  Hutton 
or  any  employee  benefit  plan  for  which 
Hutton  or  any  afHiiate  is  a  party  in 
interest. 

3.  On  May  16. 1988,  Hutton  entered 
a  plea  of  guilty  (the  Providence  Plea)  in 
the  United  Slates  District  Court  for  the 
District  of  Rhode  Island  on  two  counts 
of  violating  the  Bank  Secrecy  Act  and 
one  count  of  conspiracy  to  violate  that 
Act.  The  applicant  represents  that 
Hutton  agreed  to  pay.  and  has  paid,  an 
aggregate  fine  of  $1,010,000  as  a  result 
of  the  Providence  Plea.  The  Information 
filed  by  the  government  in  connection 
with  the  Providence  Plea  alleges  that  the 
conduct  of  the  two  brokers,  formerly 
employed  at  Hutton-Providence,  was  in 


Brothers.  Inc.  and  other  components  of  Shearson 
Holdings  which  are  not  part  of  the  Prmeric?  sale 


vioi'^tion  of  the  Bank  Secrecy  Act.  The 
Bank  Secrecy  Act  requires  the  filing  of 
a  Currency  Transaction  Report,  under 
certain  circumstances,  if  more  than 
$10,000  in  cash  is  deposited  with  a 
financial  institution.  The  applicant 
represents  that  the  brokers'  unlawful 
conduct  occurred  primarily  in  the 
period  from  1982  to  1983,  and  no  such 
conduct  transpired  later  than  October 
1984 — more  than  three  years  before 
Shearson  acquired  its  majority  interest 
in  Hutton. 

4.  On  March  3,  1989,  George  Inserra, 
a  broker  employed  by  Shearson,  pled 
guilty  to  charges  of  securities  fraud, 
soliciting  commissions  in  connection 
with  an  employee  benefit  plan,  and 
filing  a  false  income  tax  return.  On  the 
.same  date.  John  Inserra,  also  employed 
by  Shearson  as  a  broker,  pled  guilty  to 
•m'(  unities  fraud  conspiracy.  Further,  on 
May  1,  1989,  the  Department  filed  a 
complaint  in  the  U.S.  District  Court  fo.- 
the  Northern  District  of  New  Yor.k 
alleging  that  Shearson,  n.Tiong  others, 
and  Its  agents,  misused  assess  of  thn^ 
New  York  Tstiinstsrs  Funds  (the  Fiind<.j 
to  benefit  tlieniselves  anvi  others 
through  a  stoc  k  parking  scheme  and 
indirect  fee  arrangements  wTth  bank'^, 
and  that  Shearson  mishandled  the 
Funds'  cash  balances  and  manipula'Hfi 
stock  puniia.ses.  On  September  19. 
1990.  Shearson  and  the  Department 
executed  a  settlement  agreement  (the 
Settlement)  ret^nrdicg  the  Depart:nent  s 
complaint.  Without  admitting  or 
denying  the  Department  s  allegations. 
Shearson  a^eed  pursuant  to  the 
Stttlement  to  make  a  payment  to  the 
affected  Funds, 

5.  The  applicant  states  that  the 
Inserras  had  left  the  employment  of 
Shearson  in  October  1985,  long  before 
the  guilty  pleas  were  en'ored  in  March 
1989.  The  applicant  hirther  represents 
that  although  the  Seajrities  and 
Exchange  Com  miss;  on  (SEC)  instituted 
proceedings  against  Shearson  as  a  result 
of  the  Inserras'  activities,  Shearson  was 
not  charged  with  eny  criminal  offenses. 
Shearson  settled  the  SEC  proceedings  by 
accepting  a  censure  by  the  SEC  for 
failure  to  exercise  reasonable 
supervision  of  the  Inserras.  As  part  of 
the  settlement  with  the  SEC,  Shearson 
agreed  to  institute  revised  policies  and 
procedures  recommended  by  an 
independent  consultant  to  prevent  the 
kinds  of  defalcations  enga«ed  in  by  the 
Inserras.  The  applicant  represents  that 
the  independent  consultant  thoroughly 
analyzed  Shearson's  operations  and 
recommended  svstemic  changes 
designed  to  preclude  the  types  of 
unsupervised  actions  committed  by  the 
Inserras. 
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6.  AMEX  represents  that  although 
none  of  the  unlawful  conduct  involved 
Mutton's  investment  management 
activities  or  any  plans  covered  by  the 
^ct.  the  criminal  activities  described 
above  could  preclude  each  component 
of  AMEX.  as  an  affiliate  of  Hutton,  from 
serving  as  a  "qualified  professional  asset 
manager"  (QPAM)  pursuant  to  sections 
Kg)  and  V(d)  of  PTE  84-14.  Similarly. 
AMEX  represents  that  the  guilty  pleas  of 
the  Inserras  could  preclude  each 
component  of  AMEX.  as  an  affiliate  of 
Shearson.  from  serving  as  a  QPAM, 
pursuant  to  sections  1(g)  and  V(d)  of  PTE 
84-14.  Section  Kg)  of  PTE  84-14 
precludes  a  person  who  otherwise 
qualifies  as  a  QP.\M  from  serving  as  a 
QPAM  if  such  person  or  an  affiliate  2 
thereof  has  within  the  10  years 
immediately  preceding  the  transaction 
been  either  convicted  or  released  from 
imprisonment  as  a  result  of  certain 
criminal  activity.  AMEX  requests  an 
exemption  to  enable  AMEX  components 
to  function  as  QPAMs  despite  their 
failure  to  satisfy  section  1(g)  of  PTE  84- 
14  due  to  affiliation  with  Hutton  and 
Shearson  and  the  pleas  entered  by 
Hutton  and  the  Inserras. 

7  The  proposed  exemption  is 
requested  on  behalf  of  AMEX  wholly- 
owned  subsidiaries  that  are  banks, 
insurance  companies,  registered 
investment  advisers,  or  savings  and  loan 
associations  which  are.  or  may  become, 
eligible  to  serve  as  QPAMs.  AMEX 
components  are  engaged  in  providing  a 
variety  of  travel-related,  investment, 
international  banking,  information,  and 
investors'  diversified  financial  services, 
on  a  global  basis.  The  proposed 
exemption  would  also  apply  to  wholly- 
owned  AMEX  subsidiaries  that  are 
acquired  in  the  future.  The  transactions 
covered  by  the  proposed  exemption 
would  include  the  full  range  of 
transactions  that  can  be  executed  by 
investment  managers  who  qualify  as 
QPAMs  pursuant  to  PTE  84-14. 

AMEX  represents  that  the  requested 
exemption  is  not  relevant  to  most 
transactions  involving  the  purchase/sale 
of  securities,  securities  lending, 
investment  in  short-term  instruments 
(such  as  repurchase  agreements  and 
bankers'  acceptances)  and  certain 
residential  mortgage  pools,  since  each 
such  transaction  is  covered  by  other 
class  exemptions.  However.  AMEX 


2  For  purposes  of  section  1(g)  of  PTE  84-14.  an 
■  affiliate"  of  a  person  is  defined,  in  relevant  part, 
as  "any  person  directly  or  indirectly,  through  one 
or  more  intermediaries,  controlling,  controlled  by. 
or  under  common  control  with  the  person  .  . 
(PTE  84-14  section  V(d)).  As  such,  under  this 
definition,  American  Express  and  all  its 
subsidiaries  (collecUvely,  AMEX)  would  be 
considered  affiliates  of  Shearson  and  Hutton. 


represents  that  the  requested  exemption, 
to  enable  access  to  the  exemptive  relief 
afforded  by  PTE  84-14,  is  needed  for 
AMEX  components  to  engage  in  various 
transactions  involving  investments  in 
real  estate,  mortgages,  and  commodities, 
between  plans  over  which  AMEX 
components  have  investment  discretion 
and  parties  in  interest  with  respect  to 
such  plans. 

8.  AMEX  represents  that  various 
measures  have  been  taken  by  Hutton 
and  Shearson,  since  the  Hutton  pleas 
and  the  Inserra  pleas,  to  ensure  that 
conduct  such  as  that  involved  in  such 
pleas  will  not  recur.  Among  the  steps 
taken  to  prevent  such  conduct  in  the 
future  are  the  following: 

(A)  Hutton  has  acted  to  recompense 
its  depository  banks  for  any  harm  which 
may  have  been  caused  by  the  illegal  acts 
involved  in  the  Guilty  Plea  and  the 
Providence  Plea. 

(B)  Hutton  initiated  changes  in  its 
organizational  structure  and 
management  practices:  Realignment  and 
centralization  of  financial  operations, 
computerized  enhancement  of  Hutton's 
headquarters  to  monitor  activity  at  the 
branch  and  regional  levels,  and 
instruction  of  all  employees  on  the 
procedural  revisions. 

(C)  Hutton  adopted  recommendations 
made  by  former  Judge  Griffin  Bell.  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit.^ 
who  was  retained  to  conduct  an 
independent  inquiry  into  the  cash 
management  practices  to  which  Hutton 
pled  guilty.  The  changes  made  pursuant 
to  Judge  Bell's  recommendation  include 
restructuring  of  the  financing,  financial 
control,  operations  and  general  counsel 
fimctions.  establishment  of  an 
independent  audit  committee  with  full 
access  to  Hutton's  chief  executive 
officer  and  board  of  directors,  and 
development  of  a  corporate  code  of 
ethics,  supplemented  by  educational 
and  monitoring  programs,  in 
conjunction  with  the  Ethics  Resource 
Center  in  Washington,  DC. 

(D)  In  late  December  1987.  following 
the  announcement  of  Shearson's  merger 
with  Hutton  Group,  Shearson  retained 
outside  counsel  to  investigate  and 
advise  with  respect  to  Hutton's 
compliance  with  the  Bank  Secrecy  Act. 
The  investigation  revealed  certain 
unreported  currency  transactions  at 
Hutton  branch  offices  prior  to 
Shearson's  acquisition  of  Hutton.  AMEX 
represents  that  the  United  States 
Attorney  for  the  Southern  District  of 
New  York  recently  completed  its 
inquiry  into  possible  legal  violations  at 


'  Judge  Bell  has  also  served  as  Attorney  General 
of  the  United  States. 


Hutton  branch  offices  and  has  indicated 
it  will  take  no  further  action. 

(E)  In  connection  with  Shearson's 
application  to  the  SEC  for  an  exemption 
from  the  provisions  of  section  9(a)  of  the 
Investment  Company  Act  of  1940. 
Shearson  agreed  to  retain  independent 
auditors:  (i)  To  confirm  that  the 
Shearson  currency  reporting  procedures 
are  in  place  in  each  former  Hutton 
branch  office;  (ii)  to  review  the  currency 
reporting  procedures  to  determine 
whether  they  are  reasonably  designed  to 
ensure  compliance  with  the  Bank 
Secrecy  Act  and  whether  changes  are 
needed  to  ensure  ongoing  compliance; 
and  (iii)  to  report  the  results  of  the 
review  to  Shearson,  AMEX  represents 
that  upon  completion  of  the  auditor  s 
review,  Shearson  submitted  the  report 
and  recommendations  to  the  SEC, 
together  with  a  report  by  Shearson 
setting  forth  the  action  proposed  for 
implementation  of  the 
recommendations,  AMEX  states  that 
such  proposed  action  has  been  taken, 

(F)  As  of  February  8,  1988,  as  part  of 
the  consolidation  of  the  Hutton  branch 
offices  into  the  Shearson  branch  office 
system,  each  Hutton  branch  adopted  the 
same  internal  procedures  for  processing 
currency  transactions  as  those  followed 
by  Shearson.  AMEX  represents  that 
such  procedures  prevent  the  kind  of 
irregularities  involved  in  the  Providence 
Plea,  AMEX  states  that  as  additional 
safeguards,  the  Shearson  procedures 
forbid  all  Shearson  employees  from 
taking  possession  of  currency  for  a 
customer,  escorting  a  customer  to  a 
financial  institution  to  convert  currency, 
and/or  advising  a  customer  as  to  how  to 
"structure"  a  transaction  with  a 
financial  institution  in  order  to  avoid 
reporting  requirements  under  the 
Currency  Transaction  Reporting  Act, 

(G)  Although  the  SEC  instituted 
proceedings  against  Shearson  as  a  result 
of  the  Inserras'  activities,  Shearson  was 
not  charged  with  any  criminal  offense, 
and  Shearson  expeditiously  settled  the 
SEC  proceedings  by  accepting  a  censure 
by  the  SEC  for  failure  to  reasonably 
supervise  the  Inserras  and  the  branch 
manager  overseeing  the  Inserras.  As  part 
of  the  settlement,  Shearson  committed 
to  institute  revised  policies  and 
procedures  recommended  by  an 
independent  consultant  and  designed  to 
prevent  the  kinds  of  defalcations 
engaged  in  by  the  Inserras. 

9.  AMEX  asserts  that  failure  to  grant 
the  requested  exemption  will  prohibit 
employee  benefit  plans  for  which 
AMEX  components  act  as  investment 
managers  from  engaging  in  transactions 
with  parties  in  interest  that  would 
otherwise  be  permitted  under  PTE  84- 
14,  and  will  cause  the  plans  to  forego 
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attractive  investment  opportunities. 
AMEX  notes  that  many  of  its 
components  would  be  deprived  of  their 
abihties  to  offer  and  render  the  full 
panoply  of  specialized  investment 
ad\isor}'  services  demanded  by 
employee  benefit  plans  covered  by  the 
Act.  AMEX  represents  that  neither  of 
the  Hutton  pleas  involved  any  of  the 
AMEX  components  in  any  way.  and 
thus  do  not  impair  the  abilities  of 
AMEX  components  to  serve  as 
independent  investment  managers. 
AMEX  states  that  the  procedures 
adopted  by  Hutton  and  Shearson, 
discussed  above,  to  prevent  in  the  future 
the  conduct  which  gave  rise  to  the 
Hutton  pleas,  support  the  inclusion  of 
Shearson.  the  successor  in  interest  to 
Hutton,  among  the  AMEX  components 
permitted  to  function  as  QPAMs. 

With  respect  to  the  conduct  and  pleas 
of  the  Inserras,  AMEX  points  out  that 
the  Inserras  were  not  employees  of 
Shearson  at  the  time  they  pled  guilty  to 
the  char^HS  qgcu;.<'  ;h'»rn,  and  Shearson 
was  never  charged  wiih  any  criminal 
offense  in  connection  with  their 
activities.  AMEX  represents  that  the 
ability  of  Shearson  or  any  other  AMEX 
component  to  act  as  a  QPAM  has  not 
been  affected  by  the  activities  of  the 
Inserras,  which  were  neither  authorized 
nor  condoned  by  Shearson  or  any  other 
AMEX  component. 

10.  In  summary  the  apphcant 
represents  that  the  proposed  exemption 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons;  (A) 
Hutton  s  criminal  activity  occurred 
prior  to  acquisition  by  Shearson,  and 
the  activities  of  the  Inserras  did  not 
involve  any  criminal  charges  against 
Shearson;  (B)  Both  Hutton  and  Shearson 
have  undertaken  substantia!  reforms 
and  put  in  place  procedures  designed  to 
prevent  any  recurrence  of  the  criminal 
activity;  (C)  AMEX  components  will  be 
able  to  engage  in  a  broader  variety  of 
investment  services  on  behalf  of 
employee  benefit  plans  which  demand 
such  ser.icos;  P)  The  ability  of  A\fEX 
components  to  act  as  QPAMs  has  not 
been  impaired  by  criminal  acts  that 
were  neither  authorized  nor  condoned 
by  Shearson  or  any  other  AMEX 
component;  and  (E)  The  other 
conditions  of  PTE  84-14.  combined 
with  the  procedures  adopted  by  Hutton 
and  Shearson,  afford  ample  protection 
of  the  interests  of  participants  and 
beneficiaries  of  employee  benefit  plans. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


Heritage  Pullmfin  Bank  fcmplovees' 
Profit  Sharing  Plan  (the  Fidn)  1  'x  ,.!f.l 
in  Chicago,  Illinois 

(Application  No.  D-92761 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpa.-t  B  (55 
PR  32836,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  {b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  shall  not  apply  to  the 
proposed  sale  (the  Sale)  by  the  Plan  of 
certain  notes  (collectively,  the  Notes)  to 
Heritage  Pullman  Bank  (Heritage 
Pullman),  a  party  in  interest  with 
respect  to  the  Plan. 

This  proposed  exeTip'ion  is 
conditioned  upon  the  foli  )'.v  -'j; 
requirements:  (1)  The  Sal*'  is  a  one-fin-e 
cash  transaction;  (2)  the  Plan  is  not 
required  to  pay  any  commissions,  fees 
or  other  expenses  in  conne<"tion  with 
the  Sale;  (3)  the  Notes  an  appraised  bv 
a  qualified,  independent  appraiser;  and 
(4)  the  sales  price  for  the  Notes  is  based 
upon  an  amount  representing  the  greater 
of  each  Note's  outstanding  principal 
balance  or  each  Note's  fair  market  value 
as  of  the  date  of  the  Sale. 

Summary  of  Facts  nnd  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  total  assets  of  $2,499,651.19  as  of 
November  13,  1992.  The  Flan  is 
sponsored  by  Heritage  Pullman  and  as 
of  November  25,  1992,  the  P!ar.  had  123 
participants. 

2.  Among  the  assets  of  the  Plan  are 
two  Notes  (Note  #1  and  Note  #2). 
Pursuant  to  an  agreement  in  1973,  the 
Notes  were  transferred  from  Heritage 
Pullman  into  the  Heritage  Pullman  Bank 
Retirement  Plan  (the  Retirement  Plan),  a 
plan  in  which  several  independent 
banks  participated.  In  1987,  the 
Retirement  Plan  was  terminated,  and 
the  Notes  became  assets  of  the  Plan. 

3.  )ames  A.  and  Robbie  J.  Abbot  have 
been  the  obligors  under  Note  #1  since  its 
inception  on  April  12,  1973.  Note  #1  is 
secured  by  a  first  mortgage  on  property 
located  at  15016  South  Vine  Street, 
Harvey,  Illinois.  Note  #1  had  an  initial 
principal  amount  of  $28,000  and  a 
twenty-five  (25)  year  amortization 
schedule  at  an  interest  rate  of  7.9 
percent  per  annum.  Note  #1  has  a 
delinquent  payment  history  and  is 
regularly  one  month  in  arrears.  As  of 
June  28. 1993,  Note  #1  had  an 


outstanding  principal  balance  of 
.$10,556.99. 

4.  George  Evans  (Evans)  has  been  tht? 
obligor  under  Note  #2  since  its 
inception  on  May  16, 1973.  Note  #2  is 
secured  by  a  first  mortgage  on  property 
located  at  11840  South  Princeton 
Avenue,  Chicago,  Illinois.  Note  #2  had 
an  initial  principal  amount  of  $22,000 
and  a  twenty-five  (25)  ye  ir  amortization 
schedule  at  an  interest  rate  of  7.9 
percent  per  annum.  Payme.ats  were 
made  through  M..^rt:h  l,  1939,  and  a.s  oi 
June  28,  1993,  Note  «2  had  an 
outstanding  principal  balanre  of 
S13.222.33  and  outstanding  accrued 
i.nterest  m  the  amount  uf  approximateK 
.$4178.  Evans  is  presently  involved  in 
Chapter  13  bankruptcy  proceedings  in 
the  US.  Bankruptcy  Court  for  the 
Northern  Distru.-t  of  Illinois 

5.  In  order  that  the  Flan  can  avuitl 
further  administrative  and  legal  costs 
associated  with  the  delinquent  and  non- 
performing  loans.  Heritage  Puiimfin 
requests  an  administrative  exemption 
from  the  Department  to  purchase  the 
Notes  from  the  P!an.-»  .Accordingly. 
Heritage  Pullman  proposes  to  nrquire 
the  Notes  for  a  cji.sn  amount 
representing  the  greater  of  each  Note's 
outstanding  principal  balance  or  each 
Note's  fair  market  value  on  the  date  of 
the  Sale.  The  Plan  will  not  te  required 
to  pay  any  commissions,  fees  or  other 
expenses  in  connection  with  these 
transactions. 

fi  The  Notes  have  been  valued  by  Mr. 
Donald  L.  MacNeil,  President  of 
Hent.age  Mortgage  Com^pany  (Heritage 
Mortgage).  Hentage  Mortgage  has  been  <^ 
mortgiige  banker  for  ten  (10)  years  and 
has  particular  expertise  relative  to  the 
origination  and  sale  of  m.ortgage  loans  ;;: 
the  greater  metropolitan  Chicago  area.  A 
Fannie  Mae  seller/spn-icer. 

lientage  .Mortgage  actively  sells  loans 
to  a  wide  vanety  of  secondary  m.arket 
wholesalers.  Heritage  Mortgage 
repres<  nts  that  they  are  unrelated  to  ana 
independent  of  Heritage  Pulimar!.  In  an 
apprai.sal  report  dated  March  8.  1993, 
Mr.  MacNeil  .stages  that  the  present 
.^larkf-t  value  of  each  of  the  Notes  would 
be  eighty  (80)  percent  of  ea(±  .Note's 
outstanding  balance  resulting  in  an 
aggreeate  ainount  of  $19,i.i23  45. 

In  an  .April  22,  1993  letter  updating 
his  appraisal  report,  Mr.  MacNeil 
describes  certain  factors  he  considered 
in  determining  that  the  Notes  should  be 


*  The  Department  notes  that  the  decisions  lo 
acquiro  and  hold  ths  ^iof8s  are  govarnsd  by  ihe 
fiduciary  responsibility  requireraenls  of  part  4. 
Subtitle  B.  title  I  of  ERISA.  In  this  regard,  the 
Department  herein  is  not  proposing  relief  for  any 
vioUtions  of  part  4  of  the  Act  which  may  have 
arisen  as  a  result  of  the  acqul.sition  and  holding  of 
liie  Notes. 
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discounte  1  fw -nty  (20)  percent.  They 
are  as  follows.  The  unusually  small  size 
of  the  loans,  the  fact  that  the  loans  are 
delinquent  or  in  defoult,  and  the  fact 
that  the  properties  are  located  in 
distressed  markets. 

On  the  basis  of  these  factors,  Mr. 
MacNeil  again  concludes  that  each  of 
the  Notes  are  worth  eighty  (80)  percent 
of  each  Note's  outstanding  balances. 
Because  the  outstanding  balance  of  each 
pf  the  Notes  is  greater  then  Mr. 
MacNeil's  determination  of  each  Note's 
fair  market  value,  the  proposed  selling 
price  of  the  Notes  will  be  the  aggregate 
of  the  Notes'  outstanding  balances  or 
S23. 779.32. 

7.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  The  Sale  will  represent  a  one-time 
cash  transaction;  (b)  the  Plan  will  not  be 
required  to  pay  any  commissions,  fees, 
or  other  expenses  in  connection  with 
the  Sale;  (c)  the  Notes  have  been 
appraised  by  a  qualified,  independent 
appraiser;  and  (d)  the  sales  price  for  the 
Notes  will  be  based  upon  an  amount 
representing  the  greater  of  each  Note's 
outstanding  principal  balance  or  each 
Note's  fair  market  value  as  of  the  date 
of  the  Sale. 

For  Further  Information  Contact:  Ms. 
Kathrv-n  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

In  the  Matter  of  ALLTEL  Corporation 
(ALLTEL).  ALLTEL  Corporation  Pension 
Plan  and  Trust  (the  ALLTEL  Pension  Plan), 
ALLTEL  Corporation  Profit-Sharing  Plan  and 
Trust  Uhe  ALLTEL  Profit-Sharing  Plan), 
Allied  Telephone  Comnanv  F'rofit-Sharing 
Plan  (the  Allied  Prcfit-Shahag  Plan),  Profit- 
Sharing  Plan  for  Employees  of  Systematics. 
Inc.  (the  Svstematics  Profit-Sharing  Plan). 
SLT  Ciiiiraur,ir:ati03,  inc.  Retirement  Plan 
and  Tijst  (the  SLT  Retirement  Plan; 
collectively,  the  Plans) 

ALLTEL  Corp..  et  ai.  Located  i:i  Littip 
Kock,  AR 

(Application  Nos.  D-9362,  D-9363.  D-9364. 
I>-9365,  D-9366] 

Proposed  Exemption 

The  Department  is  considering 

gr.-inting  an  exemption  under  the 
fi'.ithon'v  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406!1)1(21  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  app'y  to  the  proposed 


consolidation  of  certain  assets  of  the 
Plans  into  a  new  master  trust  sponsored 
by  ALLTEL  (the  Master  Trust)  provided 
that  the  following  conditions  are 
satisfied:  (a)  The  fair  market  value  of  the 
assets  of  each  Plan  shall  upon 
completion  of  the  transfer  to  the  Master 
Trust  equal  the  fair  market  value  of  said 
assets  immediately  preceding  the 
transfer,  (b)  other  than  cash,  only  assets 
which  are  traded  on  a  recognized 
securities  exchange  will  be  subject  to 
the  proposed  transaction,  and  (c)  the 
Plans'  trustee  will  not  receive  any  fees 
or  commissions  for  making  the  transfers 
from  the  individual  Plans  to  the  Master 
Trust. 

Summary  of  Facts  and  Representations 

1 .  ALLTEL  is  a  Delaware  Corporation 
with  its  principal  corporate  offir^s  in 
Little  Rock,  Arkansas.  ALLTEL  *ind  its 
subsidiaries  are  engaged  in  various 
aspects  of  the  communications  i-usiness. 
The  Plans  are  maintained  by  AI.LTTL  or 
a  sponsor  within  the  ALLTEL  controlled 
group  of  corporations.  The  ALLTEL 
Pension  Plan  and  the  SLT  Retir'^ment 
plan  are  defined  beneHt  plans.  The 
remaining  plans  are  defined 
contribution  plans. 

2.  The  estimated  number  of 
participants  in  each  of  the  Plans  as  of 
February  22,  1993  is: 

a.  ALLTEL  Pension  Plan:  8,410 

b.  ALLTEL  Profit-Sharing  Plan:  4518 

c.  Alhed  Profit-Sharing  Plan:  730 

d.  Svstematics  Profit-Snaring  Plan; 
4.508 " 

e.  SLT  Retirement  Plan:  270 

3.  The  approximate  aggregate  fair 
market  value  of  the  total  assets  of  each 
of  the  Plans  as  of  December  31,  1991  is: 

a.  ALLTEL  Pension  Plan; 
$281,573,896 

b.  ALLTEL  Profit-Sharing  Plan: 
$35,132,905 

c.  Allied  Profit-Sharing  Plan: 
$68,501,901 

d.  Systematics  Profit-Sharing  Plan: 
$45,056,924 

e.  SLT  Retirement  Plan:  $6,500,533 

4.  NationsBank  of  Texas,  N.A.,  a 
national  banking  association 
(NationsBank),  is  the  Trustee  for  all  of 
the  Plans  and  will  also  serve  as  Trustee 
for  the  Master  Trust.  ALLTEL  proposes 
that  each  of  the  Plans  will  invest  in  the 
Master  Trust  by  transferring  assets  of  the 
Plans,  whether  in  cash  or  in  kind, 
directly  to  the  Master  Trust  and 
receiving  irnits  of  participation  from  the 
Master  Trust  that  reflect  the  allocation 
of  each  Plan's  assets  among  the  Master 
Trust  investment  funds. 

5.  The  Master  Trust  will  consist  of 
two  or  more  separate  pooled  investment 
funds.  One  of  the  funds,  consisting 
primarily  of  shares  of  ALLTEL  stock, 


which  is  listed  and  traded  on  the  New 
York  and  Pacific  Stock  Exchanges,  shall 
be  known  as  the  "ALLTEL  Stock  Fund". 
A  committee  appointed  by  the  Board  of 
Directors  of  ALLTEL  (the  Pension 
Investment  Committee)  will  determine 
what  other  investment  fund(s)  shall  be 
contained  within  the  Master  Trust  and 
NationsBank  will  establish  such  funds 
pursuant  to  the  direction  of  the  Pension 
Investment  Committee.  Each  investment 
fund  wrill  be  managed  by  an  investment 
manager  appointed  by  the  Pension 
Investment  Committee.  The  assets  of 
each  Plan  forming  part  of  the  Master 
Trust  will  be  invested  according  to  the 
instructions  of  the  Pension  Investment 
Committee. 

NationsBank,  acting  as  trustee,  will 
transfer  assets  from  the  individual  Plans 
to  the  Master  Trust  only  at  the  direction 
of  the  Pension  Investment  Committee. 
Other  than  cash,  only  assets  which  are 
traded  on  a  recognized  securities 
exchange  will  be  subject  to  transfer  to 
the  Master  Trust.  Assets  of  an 
individual  Plan  which  are  not 
transferred  to  the  Master  Trust  will 
remain  in  that  Plan.  The  value  of  Plan 
assets,  other  than  cash,  transferred 
under  the  proposed  exemption 
transaction  will  be  equal  to  the  value  of 
such  assets  on  the  recognized  securities 
exchange  on  which  those  a.ssets  usually 
trade.  The  value  of  the  securities 
transferred  will  be  based  on  the  prices 
of  the  securities  on  the  exchange  at  the 
close  of  trading  on  the  last  day  that  the 
securities  are  traded  on  the  exchange 
immediately  preceding  the  transfer  to 
the  Master  "Trust. 

6.  The  value  of  each  Plan's  assets  will 
be  the  same  immediately  after  a  transfer 
made  under  the  proposed  exemption 
transaction  as  immediately  prior  to  the 
transfer. 

7.  The  applicant  represents  that  no 
more  than  10%  of  the  fair  market  value 
of  the  assets  of  either  the  ALLTEL 
Pension  Plan  or  the  SLT  Retirement 
Plan  will  consist  of  holdings  of  ALLTEL 
common  stock  (either  directly,  or 
indirectly  through  the  Master  Trust).* 

8.  The  applicant  represents  that 
NationsBank  will  not  re<»ive  any  fees  or 
commissions  for  making  the  transfers 
from  the  individual  Plans  to  the  Master 
Trust. 

9.  The  apphcant  represents  that  the 
estabUshment  of  the  Master  Trust  will 
result  in  a  reduction  in  the  aggregate  of 


•  With  rvspect  to  the  defined  contribution  plans, 
the  pUn  documents  tea  tbe  ALL7~EL  Profit-Shanng 
Plan  and  the  Allied  Profit-Sharing  PUn  provide  that 
each  Plan  may  have  up  to  100%  of  iU  assets 
invested  in  qualifying  employer  secuhUas.  The 
Systematica  Profit-Sharii^  Plan  specifies  that  up  to 
7S%  of  plan  asseU  may  be  invested  in  qualifytng 
employer  securities 
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fees  paid  by  each  of  the  Plans  to 
NationsBank  as  trustee  In  addition,  the 
applicant  represents  that  the  existence 
of  the  Master  Trust  will  permit  more 
efficient  and  economical  administration 
of  the  collective  investment  of  the  assets 
involved. 

10,  In  summar>',  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (1) 
The  fair  market  value  of  each  Plan's 
assets  will  remain  unchanged  after  the 
transfer  of  the  assets  from  the  individual 
Plans  to  the  Master  Trust;  (2)  other  than 
cash,  only  assets  which  are  traded  on  a 
recognized  securities  exchange  will  be 
subject  to  transfer  to  the  Master  Trust: 
(3)  the  Master  Trust  allows  for 
efficiencies  and  economies  of  scale  that 
will  result  in  greater  net  investment 
return  for  the  Plans;  and  (4)  the  Master 
Trust  will  result  in  a  reduction  of  fees 
paid  by  each  of  the  Plans  to 
NationsBank  as  Trustee. 

For  Further  Information  Contact:  Ms. 
Virginia  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Analex  Corporation  (Analexl.  .\nalex 
Corporation  Retirement  Plan  [the  Plan) 
Located  in  Brookpark,  OH 

[Application  No.  0-9371) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  rb)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason- of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  series  of 
loans  (the  Loans)  to  be  made,  during  a 
period  of  five  years,  from  the  Plan  to 
Analex  (the  Employer),  the  Plan's 
sponsor  and,  as  such,  a  party  in  interest 
with  respect  to  the  Plan;  subject  to  the 
following  conditions; 

(1)  All  terms  and  conditions  of  the 
Loans  are  at  least  as  favorable  to  the 
Plan  as  those  which  the  Plan  could 
obtain  m  an  arm's-length  transaction 
with  an  unrelated  party; 

(2)  The  amount  of  the  Plan's  assets 
mvolved  in  the  Loans  does  not  exceed 
15%  of  the  Plan's  total  assets  at  any 
time  during  the  transaction;  (3)  The 
Loans  will  at  all  times  be  secured  by 
collateral  which  is  valued  at  not  less 
than  200%  of  the  aggregate  balance  of 


all  outstanding  Loans  from  the  Plan  to 
the  Employer; 

(4)  Prior  to  each  disbursement  under 
the  Loan  agreement,  an  independent, 
qualified  fiduciary  must  determine  on 
behalf  of  the  Plan  that  the  Loans  are  in 
the  best  interests  of  the  Plan  as  an 
investment  for  the  Plan's  portfolio,  and 
protective  of  the  Plan  and  its 
participants  and  beneficiaries; 

(5)  Tne  independent,  qualified 
fiduciary  will  conduct  a  review  of  the 
terms  and  conditions  of  the  exemption 
and  the  Loans,  including  the  applicable 
interest  rate,  the  sufficiency  of  the 
collateral,  the  financial  condition  of  the 
Employer  and  compliance  with  the  15% 
of  Plan  assets  maximum  loan  amount, 
prior  to  approving  each  disbursement 
under  the  Loan  agreement; 

(6)  The  fiduciary  will  monitor  the 
Loans  throughout  the  exemption  to 
ensure  compliance  with  the  terms  and 
conditions  of  the  exemption  and  the 
Loans;  and 

(7)  The  fiduciary  is  authorized  to  take 
whatever  action  is  appropriate  to  protect 
the  Plan's  rights  throughout  the 
duration  of  the  exemption  and 
throughout  the  duration  of  any  Loan 
granted  pursuant  to  the  exemption. 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and.  if  granted,  will  expire  five  years 
from  the  date  the  exemption  is  granted 
with  respect  to  the  making  of  any  Loan. 
Subsequent  to  the  expiration  of  the 
exemption,  the  Plan  may  continue  to 
hold  any  Loans  originated  during  the 
proposed  five  year  exemption  period; 
provided  that  none  of  the  Loans  have  a 
term  exceeding  five  years. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  a  salary  reduction  feature.  There 
were  382  participants  as  of  March  3, 
1993.  As  of  December  31,  1992,  the 
Plan's  total  assets  were  58,729,264,  with 
$3,211,057  representing  Employer 
contributions  and  earnings  thereon.  The 
Plan  provides  for  participant  direction 
with  respect  to  employee  contributions 
to  the  Plan,  and  provides  that  an 
Administrative  Committee  will  direct 
the  investment  of  Employer 
contributions. 

2.  The  Employer  is  a  Nevada 
corporation  maintaining  its  principal 
place  of  business  in  Cleveland,  Ohio 
and  operating  in  Florida,  Colorado, 
Texas.  California.  Virginia  and  New 
Mexico.  The  Employer  provides 
engineering  services  to  commercial  and 
government  entities. 

3.  The  Employer  seeks  an  exemption 
to  permit  a  series  of  Loans,  over  a  five 
year  period,  from  the  Plan  to  the 


Employer  The  Loans  would  be  made 
solely  from  the  Plan  assets  which  are 
attributable  to  Employer  contributions. 
The  aggregate  balance  of  all  outstanding 
Loans  at  any  one  time  will  not  exceed 
15%  of  the  fair  market  value  of  the 
Plan's  total  assets,  Ea^h  Loan  will 
provide  for  60  equal  monthly 
installments  of  principal  and  interest. 
The  interest  rate  for  the  Loans  will  be 
no  less  than  2%  above  the  prime  rate 
published  in  the  Wall  Street  Journal  on 
the  date  of  each  Loan  with  a  minimum 
interest  rate  of  7%  The  interest  rate  for 
each  Loan  is  a  variable  interest  rate 
which  will  be  adju.sted  on  the  first  day 
of  each  quarter  by  the  independent 
fiducian,'  for  the  Plan  (see  below). 

4,  The  collateral  securing  each  Loan 
will  be  a  perfected  security  interest  in 
accounts  receivable  (the  Accounts 
Receivable)  due  to  the  Employer  from 
its  customers  for  engineering  services 
rendered,  Duvall  &  Associates,  Inc,  (D  & 
A),  an  accounting  firm  in  Dayton,  Ohio. 
audited  the  Accounts  Receivable  on 
December  31,  1992.  D  &  A  represents 
that  it  is  in  the  business  of  providing 
accounting,  auditing,  personal  and 
business  financial  planning  and  tax  and 
management  services  and  that  it 
provides  accounting  services  to  the 
Employer  D  4  A  determined  that  the 
value  of  due  and  payable  Accounts 
Receivable,  as  of  December  31,  1992, 
was  $3,159,003,  Prior  to  the  first 
disbursement  under  the  Loan 
Agreement,  another  audit  of  the 
Accounts  Receivable  will  be  performed 
by  D  &  A  and  the  Accounts  Receivable 
will  be  reevaluated  by  D  &  A  on  an 
annual  basis 

5.  Sonn  &  Sorin,  Inc.  (S  &  S),  an 
independent  accounting  firm  located  in 
Cleveland.  Ohio,  has  agreed  to  act  as  an 
independent  fiduciary  representing  the 
interests  of  the  Plan.  S  &  S  represents 
that  it  is  qualified  to  act  as  an 
independent  fiduciary  with  respect  to 
the  loan  transaction  and  that  it 
understands  its  responsibility  as  an 
ERISA  fiduciary  S  &  S  also  represents 
that  it  has  experience  in  the  collection 
of  loans  secured  by  collateral.  S  &  S 
maintains  that  it  has  no  pre-existing 
business  relationship  with  the  Employer 
and  that  its  income  derived  from  the 
Employer  and  related  parties,  including 
the  income  derived  from  serving  in  the 
capacity  of  an  independent  fiduciary  for 
this  transaction,  will  not  exceed  1%  of 

S  &  S's  gross  annual  income.  S  &  S 
represents  that  it  does  not  control,  is  not 
controlled  by,  and  is  not  under  common 
control  with  the  Employer  and  is  not 
otherwise  affiliated  with  the  Employer; 
and  that  no  shareholder  of  the  Employer 
has  any  ownership  interest  in  S  &  S,  nor 
does  any  shareholder  of  the  Employer 
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hold  a  position  as  director  or  a  senior 
management  official  of  S  &  S. 

6.  In  its  capacity  as  independent 
fiduciary,  S  &  S  has  reviewed  various 
documents  relating  to  the  Loans  and  to 
the  financial  condition  of  the  Employer. 
Those  documents  include,  among  other 
things,  the  Loan  agreement  and 
Promissory  Note,  the  schedule  of 
Accounts  Receivable,  and  the  audited 
financial  statements  of  the  Employer.  In 
addition,  S  &  S  has  reviewed  the 
documents  establishing  the  Plan,  and 
the  current  allocation  of  the  Plan's 
assets.  After  review  of  D  &  A's 
evaluation  of  the  Accounts  Receivable, 
S  &  S  represents  that  it  is  satisfied  that 
the  Accounts  Receivable  would  provide 
sufficient  collateral  for  the  proposed 
Loans.  S  &  S  has  determined  that  the 
Loans  are  a  prudent  investment  which 
will  provide  for  diversification  of  the 
Plan's  assets.  S  &  S  represents  that  the 
terms  of  the  Loan  agreement  are 
commensurate  with  the  terms  that 
would  be  required  by  an  independent 
financial  institution  on  a  similar  loan 
and  that  the  rate  of  interest  represents 
fair  market  value. 

As  independent  fiduciary.  S  &  S 
represents  that  at  no  time  while  any 
Loan  is  outstanding  will  the  value  of  the 
collateral  securing  the  Loan  be  less  than 
200%  of  the  aggregate  balance  of  all 
outstanding  Loans  from  the  Plan  to  the 
Employer.  The  independent  fiduciary 
will  have  the  authority  to  call  upon  the 
Employer  to  pay  down  the  amount  of 
the  Loans,  or  in  the  alternative,  to 
require  the  Employer  to  provide 
additional  collateral  to  secure  any  Loan 
in  order  to  ensure  that  the  200% 
requirement  will  continue  to  be  met 
throughout  the  duration  of  the 
exemption.  Moreover,  in  the  event  the 
Zmployer  defaults  on  any  Loan,  the 
independent  fiduciary  is  empowered  to 
execute  and  levy  on  the  collateral 
.securing  the  Loan.  The  Employer  will 
execute  any  and  all  documentation 
needed  to  evidence  and  perfect  the 
Plan's  security  interest  in  the  collateral 
securing  any  Loan  and  the  independent 
fiduciar)-  will  ensure  that  appropriate 
documentation  is  recorded  to  perfect  the 
Plan's  security  interest. 

7.  As  independent  fiduciary,  S  &  S 
repre<wnts  that  it  will  continuously 
monitor  the  Loans  throughout  the 
transaction  to  assure  that  the  terms  and 
conditions  of  the  Loans  and  the 
exemption  are  complied  with  and  the 
Loan  payments  are  made  when  due  In 
reviewing  compliance  with  the  tem'ss 
and  r.onditions  of  the  Loa':s,  S  &  S  will 
review   among  other  things,  the  interest 
rate,  the  sufficiency  of  the  collateral,  the 
financial  condition  of  thf-  Emp'o-.-er  n^ui 
the  total  amount  of  oiitNtaiidin;;  Lottiis. 


Eac;h  disbursement  under  the  Loan 
agreement  requires  prior  approval  by  S 
&  S  as  independent  fiduciary.  S  &  S  will 
not  make  disbursements  unless  it  finds 
them  to  be  appropriate  and  in  the 
interest  of  Plan  participants  and 
beneficiaries.  S  &  S  represents  that  no 
terra  or  condition  of  any  Loan  will  be 
inconsistent  with  the  terms  and 
conditions  described  herein. 

8.  S  &  S  has  reviewed  the  Plan's  asset 
portfolio  for  1992  and  concluded  that 
the  Loans  are  a  prudent  investment 
which  will  provide  further 
diversification  of  the  Plan's  assets. 

S  &  S  represents  that  the  Loans  by  the 
Plan  will  provide  a  better  rate  of  return 
than  the  present  short  term  and  fixed 
term  income  investments  that  have  been 
generated  for  the  Plan  over  the  last 
several  years  and  will,  therefore,  benefit 
the  participants  and  beneficiaries  of  the 
Plan.  Furthermore,  it  is  represented  that 
the  Plan  will  not  bear  any  cost  with 
respect  to  the  Loan  transaction.  S  &  S 
maintains  that  it  has  reviewed  the 
audited  financial  statements  prepared 
for  the  Employer,  Based  on  this  review 
and  the  financial  history  of  the 
Employer.  S  &  S  has  concluded  that 
with  respect  to  the  Loans,  the  Employer 
should  be  able  to  make  payments  in  a 
timely  manner. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  The  Plan's  independent 
fiduciary  has  reviewed  the  terms  and 
conditions  of  the  proposed  exemption 
and  series  of  Loans  and  has  determined 
that  the  Loans  are  in  the  best  interest  of 
the  Plan's  participants  and  beneficiaries; 
(b)  the  independent  fiduciary  will 
review  and  approve  each  Loan  prior  to 
making  disbursements;  (c)  the  Loans 
will  at  all  times  be  secured  by  collateral 
which  will  be  valued  at  not  less  than 
200%  of  the  aggregate  balance  of  all 
outstanding  Loans  from  the  Plan  to  the 
Employer;  (d)  the  aggregate  balance  of 
ail  outstanding  Loans  will  not  exceed 
15%  of  the  fair  market  value  of  the 
Plan's  assets;  and  (e)  the  proposed 
exemption  will  be  of  a  temporary  nature 
not  to  exceed  five  years. 

For  Further  Information  Contact:  Ms. 
Virginia  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Genertil  informat-on 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
40e(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
n  fiduciary  or  other  party  in  interest  of 


disqualified  person  from  certain  olner 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  disrJiarge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l  Ifb)  of  the  act;  nor  does 
it  affect  the  requirement  of  .section 
401(a)  of  the  Code  that  ihu  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2J  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code. 
including  statutory  or  ad.T.inistrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  14th  day  of 
luly  1993 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administtvtion, 
U.S.  Department  of  Labor. 
[PR  Doc  93-17093  Filed  7-19-93;  8;45  am] 
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[PfX)hit- 'PC  '-"-^nnrnon  Exemption  93-43; 

Exemr'        '•;;      =' on  No.  D-9291.  ct  al.] 

Grant  of  mdiv  c;i.,.a:  Exemptions,  The 
Society  Natlone  f^a-^x  r-  i  •■  e  Society 
Corp.,  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
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Labor  (the  Department!  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  m  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Departm.ent  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
vvTitten  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  'h"  exemptions  are 
being  granted  soieiy  ^y  the  Depart.ment 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasurv'  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor, 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and' or  section  4975(cK2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  '55  FR  32836. 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  m  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries,  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Society  National  Bank  and  the 
Society  Coqjoration  Located  in 
Qeveland,  Ohio 

[Prohibited  Transaction  Exemption  93—43; 
Exemption  ,\pplication  No.  D--9291] 

Exemption  1 

The  restrictions  of  sections  406(a), 
406  rb)(l)  and  (h)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  (the  Advances)  by 
the  Society  Corporation  (the 
Corporation)  to  the  Managed 
Guaranteed  Investment  Contract  Fund 
(the  Fund),  the  trustee  of  which  is  the 
Society  National  Bank,  a  subsidiary  of 
the  Corporation,  and  in  which  the 
investors  are  employee  benefit  plans 
covered  by  the  Act.  regarding 
guaranteed  investment  contract  No.  GA- 
5005  (the  GIC)  issued  to  the  Fund  by 
Mutual  Benefit  Life  Insurance  Company 
of  New  Jersey  (Mutual  Benefit);  and  (2) 
the  Funds's  potential  repayment  of  the 
Advances  (the  Repayments);  provided 
that  the  following  conditions  are 
satisfied: 

(A)  All  terms  of  such  transactions  are 
no  less  favorable  to  the  Fund  than  those 
when  the  Fund  could  obtain  in  arm's- 
length  transactions  with  an  unrelated 
party; 

(B)  No  interest  and/  or  expenses  are 
paid  by  the  Fund  with  respect  to  the 
Advances  or  the  Repayments; 

(C)  The  Advances  are  made  only  in 
lieu  of  payments  due  from  Mutual 
Benefit  with  respect  to  the  GIC; 

(D)  The  Repayments  shall  not  exceed 
the  total  Advances;  and 

(E)  The  Repayments  shall  in  no  event 
exceed  the  amounts  actually  received  by 
the  Fund  from  Mutual  Benefit,  any 
conservator,  trustee  or  other  person 
p)erfonning  similar  functions  with 
respect  to  Mutual  Benefit,  and  or  any 
state  guaranty  fund  or  other  entity,  other 
than  the  Corporation,  acting  as  surety  or 
insurer  wdth  respect  to  Mutual  Benefit, 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  30.  1993  at  58  FR  16705 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Spaulding  .-V.ssociatps,  Inc.  (Spaulding), 
the  BnckJayers  Local  No.  39  Pension 
Plan  (the  Pension  Plan),  the  Bricklayers 
Local  \o.  39  Health  and  Welfare  Plan 
(the  Health  and  Welfare  Plan)  and  the 
Bricklayers  Local  No.  39  Annuity  Plan 
(the  Annuity  Plan;  collectively,  the 
Plans)  Located  in  Boston.  .MA 

(Prohibited  Transaction  Exemption  93-44; 
Exemption  Application  Nos.  D-8801 .  D- 
9352,  L-9353  and  D-9354,  respectively) 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 


Code  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  past  leasing  of  certain  office 
space  in  a  building  (the  Building) 
owned  by  the  Pension  Plan  to 
Spaulding.  a  party  in  interest  with 
respect  to  the  Pension  Plan;  and  (2)  the 
proposed  leasing  of  new  office  space  in 
the  Building  by  the  Pension  Plan  to 
Spaulding. 

In  addition,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  leasing  of  office  space 
by  the  Pension  Plan  to  the  Bricklayers 
Local  No.  39  (the  Union). 

Further,  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  leasing  of  office  space  in 
the  Building  by  the  Pension  Plan  to  the 
Health  and  Welfare  Plan  and  the 
Annuity  Plan. 

This  exemption  is  conditioned  on  the 
following  requirements:  (1)  The  terms  of 
all  such  leasing  arrangements  have 
been,  and  will  remain,  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (2) 
Mr  Norman  A.  Bergeron,  an 
independent  fiduciary  who  has 
approved  of  the  leasing  arrangements, 
agrees  to  monitor  all  prospective  leases 
on  behalf  of  the  Pension  Plan  as  well  as 
the  terms  and  the  conditions  of  the 
transactions  and  the  exemption  at  all 
times;  (3)  the  rental  charged  by  the 
Pension  Plan  under  each  lease  is  based 
upon  the  fair  market  rental  value  of  the 
premises  as  determined  by  an 
independent  appraiser;  (4)  the  Building 
is  revalued  annually  by  an  independent 
appraiser  who  has  been  selected  by  Mr. 
Bergeron;  (5)  if  appropriate,  Mr. 
Bergeron  makes  adjustments  to  the 
rentals  charged  for  the  office  space 
based  upon  the  annual  appraisals  of  the 
Building;  and  (6)  within  yu  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption,  Spaulding  and  the  Union 
file  Forms  5330  with  the  Internal 
Revenue  Service  and  pay  all  applicable 
excise  taxes  that  are  due  by  reason  of 
their  past  leasing  arrangements  with  the 
Pension  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
14,  1993  at  58  FR  28628. 

Effective  Date:  This  exemption  is 
effective  as  of  December  28,  1989  with 
respect  to  the  leasing  arrangement 
between  the  Pension  Plan  and 
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Spaulding.  With  respect  to  all  other 
leasing  arrangements,  this  exemption  is 
effective  as  of  the  date  of  the  grant. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

United  \finp  Workers  of  America  1974 

Benefi!  Flan  and  Friis!  fthe  Plan) 

ifuatf-d  m  \\  ashi5i<'!t.)ii.  iX 

i Prohibited  Transaction  Exemption  93-45; 
Exemption  Application  No.  D-88511 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  shall  not  apply  to  the  past 
extension  of  credit  (the  Loan)  to  the 
Plan  by  the  Mellon  Bank,  N.A.  (Mellon 
Bank),  a  party  in  interest  with  respect  to 
the  Plan;  provided  that  all  terms  of  the 
Loan  were  at  least  as  favorable  to  the 
Plan  as  those  the  Plan  could  obtain  in 
an  arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
1,  1992  at  57  FR  11094. 

Effective  Date:  This  exemption  is 
effective  as  of  December  31,  1990. 

Written  Comments:  The  Department 
received  twelve  written  comments  and 
no  requests  for  a  hearing.  The  written 
comments  were  requests  for  clarification 
and  explanation  of  the  Notice  of 
Proposed  Exemption,  and  were 
submitted  by  participants  and 
beneficiaries  of  the  Plan.  An  official  of 
the  Department  responded  to  the 
requests  by  telephone. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881   (This  is  not 
a  toll-free  num.ber] 

Old  Guard  Mutual  Insurance  Company 
Profit  Sharing  and  Retirement  Savings 
Plan  (the  Plan)  Located  ir.  Lanraster. 
Pennsylvania 

[Prohibited  Transaction  Application  93—46; 
Exemption  Application  No.  D-9297J 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  llie  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  of  certain  limited 
partnership  interests  (collectively,  the 
Part.nership  Interests)  by  the  Plan  to  Old 
Guard  Mutual  Insurance  Company  (the 


Employer),  the  Plan  sponsor  and  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  following  conditions  are 
satisfied; 

(1)  The  sale  will  be  a  one-time  cash 
transaction; 

(2)  No  commissions  or  fees  will  be 
paid  by  the  Plan  as  a  result  of  the  sale; 
and 

(3)  The  sale  price  will  be  the  higher 
of:  (a)  The  original  amounts  paid  by  the 
Plan  at  the  time  of  acquisition,  less  cash 
distributions  through  the  date  of  the  sale 
to  the  Plan;  or  (b)  the  current  fair  market 
value  of  the  Partnership  Interests  on  the 
date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
12,  1993.  at  FR  58  28048/28050. 

Written  Comments:  A  uTitten 
comment  submitted  by  the  applicant 
indicated  that  due  to  an  unforeseen 
shortage  of  capital,  the  Employer  may 
not  proceed  with  the  above-referenced 
transaction  in  the  near  future.  The 
ERISA  Procedure  (55  FR  32836,  32847, 
August  10,  1990)  specifically  provides 
in  §  257G.49(a)  and  (b)  that  an 
exemption  does  not  take  effect  or 
protect  parties  in  interest  from  liability 
with  respect  to  the  exemption 
transaction  unless  the  material  facts  and 
representations  contained  in  the 
application  and  in  any  materials  and 
documents  submitted  in  support  of  the 
application  were  true  and  complete,  and 
that  an  exemption  is  effective  only 
*  *  *  under  the  conditions  set  forth  in 
the  exemption.  As  a  result,  the 
Department  notes  that  if  the  Employer 
elects  to  utihze  this  exemption,  the 
material  facts  and  representations 
contained  in  the  appHcation  and  any 
materials  and  documents  submitted  in 
support  of  the  application  must 
accurately  reflect  the  terms  and 
conditions  of  the  transaction  at  the  time 
the  sale  is  consummated.  In  this  regard, 
the  applicant  understands  that  the 
contemplated  transaction,  when 
consummated,  may  require  the  filing  of 
a  nev\  t^xemption  request  with  the 
Department  if  there  have  been  material 
changes  regarding  the  proposed 
transaction  or  the  parties  involved. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 


I,  hr  "^''t'wari  (  iir:i[),in\  Defined  Benefit 
Pension  Plan  and  1  rust  Located  in 
Torrance,  CA 

[Prohibited  Transaction  Exemption  93-^7; 
Exemption  Application  No.  D--92901 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  sections  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  loan  (the  Loan)  of  $219,000  by 
the  Stewart  Company  Defined  Benefit 
Pension  Plan  &  Trust  (the  Plan)  to  the 
Stewart  Family  Trust  (the  Trust),  a  party 
in  interest  with  respect  to  the  Plan, 
provided:  (a)  The  terms  of  the  Loan  are 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  between  unrelated  parties; 
(b)  an  independent  fiduciary  has 
determined  that  the  proposed  Loan  is  in 
the  best  interests  of  the  Plan  and 
represents  that  he  will  monitor  the 
terms  and  conditions  of  the  Loan  and 
the  terms  of  the  exemption  throughout 
its  duration;  (c)  the  Loan  is  secured  by 
a  first  mortgage  on  real  property  having 
a  fair  market  value  not  less  than  150% 
of  the  principal  amount  of  the  Loan 
throughout  its  duration;  (d)  the  fair 
market  value  of  the  collateral  has  been 
determined  by  a  quahfied.  independent 
appraiser;  (e)  the  Loan  does  not  exceed 
25%  of  the  assets  of  the  Plan  for  the 
duration  of  the  Loan;  and  (f)  the 
principal  amount  of  the  Loan  does  not 
exceed  $219,000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
14.  1993  at  58  FR  28628. 

For  Further  Information  Contact:  Eric 
Berger  of  the  Department,  telephone 
(202)  219-8971.  (This  is  not  a  toll-free 
number.) 

William  L.  Brice.  D.D.S..  P.C.  Profit 
Sharing  Plan  (the  Plan)  Located  in  Fort 
Collins,  CO 

[Prohibited  Transaction  Exemption  93-48; 
Exemption  Application  No.  0-9345) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  for  the 
total  cash  consideration  of  $162,000,  of 
certain  improved  real  property  (the 
Property),  to  William  L.  Brice,  D.D.S. 
and  Charlene  D.  Brice,  the  Plan's 
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truste«;s  is  wei!  as  Ui'^jiuiiif-.ed  -^.-^rsons 
with  respect  to  the  PUir  ■ 

This  proposed  exerr.ptiur.  is 
conditioned  on  the  following 
requirements:  (1)  The  sale  represents  a 
one-time  transaction  for  cash:  (2)  the 
sales  price  is  based  upon  the  appraised 
value  of  the  Property  as  determined  by 
a  qualified,  independent  appraiser:  and 
(3)  the  Plan  does  not  pay  any  real  estate 
fees  or  CDram.ssions  in  connection 

therewith. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  lune 
2,  1993  at  58  FR  31429. 

For  Further  Information  Contact;  Ms 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Genrrai  [nforniatio.n 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  Pact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c1(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  Interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 


material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  14th  day  of 
|ulyl9q3. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
V  S  Department  of  Labor 
IFR  Doc  93-17044  Filed  7-6-93;  8  45  ami 
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Btfcaus«  Dr.  3rij9  and  his  wife  are  ihe  sole 
participants  in  the  Plan,  there  is  no  jurisdiction 
under  title  I  of  the  Employee  Rstirement  Income 
Security  Act  of  1974  (the  Act).  HonxBver.  there  i» 
lurisdiction  under  title  n  of  the  Act  pursuant  to 
section  4975  of  the  Code 


NATtONAL  COMMISSION  ON 

PSNANCiAL  INSTITUTION  REFORM, 

RECOVE"^^    AND  ENFORCEMENT 

Meeting 

AGENCY:  National  Commission  on 
Financial  Institution  Reform.  Recovery 
and  Enforcement. 

Time  and  Date:  9:30  a.m.  to  12:00  p.m.. 
Tuesday.  July  27, 1993. 

Place  Main  Lounge,  National  Press  Club. 
13th  Floor,  529  14th  Street  NW..  Washington, 
DC  20045. 

Status:  The  meeting  will  be  open  to  the 
public. 

Matters  to  be  Considered:  At  the  meeting, 
the  Commission  shall  r«Iea8e  its  final  report 
to  the  President  and  Congress  on  the  origins 
and  causes  of  the  savings  and  loan  crisis  and 
the  Commission's  recommondations  for 
reform. 

Contact  Persons  for  Additional 
Information:  Larry  G.  Hicks  or  Linda  Johnson 
on  (202)  632-1556. 
Lorry  G.  Hick*, 
Director  of  Administration 
(FR  Doc.  93-17152  Filed  7-19-93:  8:43  ami 
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CCMMISSJCN 
(Docket  No.  44)^3453] 

Atlas  Minerals  Corp.;  Inient  to  A-^end 
Source  License 

AGENCY:  U.S.  Nuclear  Regulatory 
Commisiion. 

ACTION:  Notice  of  intent  to  amend 
Source  Material  License  SUA-917  for 
the  Moab  Mill  to  approve  a  plan  for 
reclamation  of  the  mill's  tailings 
disposal  area  as  supported  by  a  finding 
of  no  significant  impact  regarding  the 
proposed  action  for  Atlas  Corporation. 
Utah. 

SUIIMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend 
Source  Material  License  SUA-917  to 
incorporate  a  revised  tailings  disposal 
area  reclamation  plan  for  Atlas 
Corporation's  Moab  Mill  Itxated  near 
Moab,  Utah.  The  accepted  plan  reclaims 
the  disposal  area  in  place.  The  proposed 
action  is  supported  by  a  Finding  of  No 


Significant  Impai  t  as  concluded  in  the 
Environm«ntai  .^sst-ssment  prepared  by 
the  Commi.ssion 

DATES;  The  co:nment  period  expires 
Auf;u;.;  1Q,  199.3 

ADDRESSES:  Copies  of  tne  license 
amendment  request  and  the  staff 
evaluations  which  are  the  bases  for 
revision  of  the  license  are  available  for 
inspertinn  at  the  I.Taniura  Recovery 
Fi.^';d  Office.  730  Simms  Street,  suite 
100  Laltewood,  Cciorado.  and  the  NRC 
Public  Docunittnt  Room,  2120  L  Street. 
N'W.  (Loub:  Level  1.  Washington,  DC. 

Comrrents  should  be  mailed  to  David 
L.  Meyer,  Chief,  Rules  Review  and 
Directives  Branch,  Office  of 
Administration.  P-223,  US,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  with  a  copy  to  the  Director. 
Uranium  Recovery  Field  Office,  U.S. 
Nuclear  Regulatory  Commission.  P.O. 
Box  25325.  Denver,  Colorado  80225. 

Comments  may  be  hand-delivered  to 
room  P-223,  7920  Norfolk  Avenue. 
Bethesda.  Maryland,  between  7:30  a.m. 
and  4:15  p.m..  Federal  workdays. 
FOR  FUPTHER  INFORMATION  CONTACT: 
Ramon  K  hall,  Uiret.tjr.  Urainum 
Recovery  Field  Office,  Rsgion  IV,  U.S. 
Nuclear  Regulatory  Commission,  P.O. 
Box  25325.  Denver,  Colorado  80225. 
Telephone:  (303)  231-5300. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
and  the  Environmental  Protection 
.Agency  (EP.'\)  entered  into  a 
Memorandum  of  Understanding  (MOU) 
which  WIS  published  in  the  Federal 
Register  or.  October  25,  1991  (56  FR 
55434J.  The  MOU  requires  that  the  NRC 
complete  review  and  approval  of 
detailed  reclamation  (i.e.,  final  closure) 
plans  for  nonoperational  tailings 
impoundments  as  soon  as  practicable, 
but  in  any  event  not  later  than 
September  of  1993. 

The  tailings  disposal  area  for  the 
Moab  Mill  contains  approximately  10.5 
million  ton.s  of  material.  Tailings  were 
disposed  into  an  approximately  130- 
acre  diked  impoundment  constructed  to 
a  maximum  height  of  about  110  feet. 
Moab  Wash,  an  ephemeral  channel,  is 
located  along  the  north  and  east  sides  of 
the  impoundment  and  discharges  into 
the  Colorado  River  east  of  the  site.  The 
Colorado  River  flows  along  the  eastern 
-    side  of  the  facility. 

I^"  reclamation  plan  that  was 
pr^-ared  in  1  '381 ,  and  approved  by  NRC 
in  1982,  was  based  on  projected 
disposal  capacity  requirements  and  was 
designed  for  an  ukimate  crest  elevation 
of  407fi  feet  mean  sea  level  (msl).  The 
maximuT!  crest  eievation  constructed 
during  mill  operations  was  4058  feet 
msl.  resulting  in  the  ntressity  to 
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redesign  the  reclamation  plan.  In 
accordance  with  10  CFR  part  40, 
appendix  A,  the  licensee.  Atlas 
Corporation,  submitted  a  revised 
reclamation  plan  by  letter  dated  August 
2,  1988.  Review  of  the  proposed  plan 
resulted  in  requests  for  additional 
information,  reevaluation,  and  redesign. 
As  a  result.  Atlas  submitted  a  revised 
reclamation  plan  by  letter  dated  June  4, 
1992.  Review  of  this  document  resulted 
in  a  request  for  additional  information 
dated  March  5,  1993.  Revisions  to  the 
June  4, 1992,  reclamation  plan  were 
submitted  by  letters  dated  April  14,  and 
April  23,  1993. 

On  April  6,  1993,  the  license 
submitted  an  Environmental  Report 
Supplement  in  support  of  the  proposed 
revised  reclamation  plan  for  the 
disposal  area.  This  document  was 
submitted  as  a  supplement  to  the 
Environmental  Report  submitted  in 
1973  by  the  licensee.  NRC's  "Final 
Environmental  Statement,  Moab 
Uranium  Mill,"  (NUREG-0453,  January 
1979).  NRC's  "Final  Generic 
Environmental  Impact  Statement  on 
Uranium  MiUing,"  (NUREG-0706, 
September  1980),  and  Atlas'  license 
renewal  application  dated  1984.  The 
supplement  specifically  addresses  the 
expected  impacts  associated  with  mill 
tailings  reclamation  and  evaluates 
alternatives  for  mitigating  the  impacts. 

The  Environmental  Assessment  was 
prepared  by  the  Commission  to  evaluate 
the  proposed  licensing  action.  It  was 
concluded  that  the  reclamation  of  the 
tailings  in  accordance  with  the 
proposed  plan  would  not  have  a 
significant  impact  on  the  environment. 
Short-term  impacts  to  the  environment 
will  be  minimal,  while  long-term 
impacts  will  be  reduced  to  levels 
determined  to  be  acceptable  by 
promulgation  of  appendix  A  to  10  CFR 
part  40.  The  bases  for  the  finding  of  no 
significant  impact  (FONSI)  are  provided 
in  an  Environmental  Assessment. 

Review  and  independent  analyses  of 
the  revised  reclamation  plan  for  the 
Moab  Mill  disposal  area  have  resolved 
all  engineering  issues  and  open  items 
regarding  reclamation  of  the  disposal 
area  except  as  noted,  and  it  is  concluded 
that  the  proposed  design  is  consistent 
with  current  design  guidance  and 
applicable  portions  of  10  CFR  part  40. 
appendix  A.  The  bases  for  this 
determination  are  provided  in  the 
Memorandum  for  Docket  File  No.  40- 
3453  dated  July  7,  1993.  It  is  proposed 
to  amend  Source  Material  License  SUA- 
917  by  deleting  License  Condition  No. 
37  (regarding  the  configuration  of  the 
Moab  Wash)  and  by  modifying  License 
Condition  No.  41  to  read  as  follows: 


41.  The  licensee  shall  reclaim  the 
tailings  disposal  area  in  accordance 
with  Sections  1,  4,  5.  6.  and  9  of  the 
June  4.  1992,  submittal  entitled  "Atlas 
Corporation.  Technical  Specifications, 
Uranium  Mill  and  Tailings  Disposal 
Area  Reclamation"  as  revised  by  the 
April  14,  1993,  submittal,  and  with  the 
drawings  submitted  by  letter  dated 
April  23.  1993,  with  the  following 
exceptions: 

A.  The  sandy  soil  layer  of  the  radon 
barrier  shall  be  1  foot  over  the  coarse 
tailings  and  2  feet  over  the  fine  tailings. 
The  drawings  and  specifications  must 
be  revised  and  submitted  to  reflect  this 
change  in  the  design  by  October  31, 
1993. 

B.  The  fenced  restricted  area  shall 
include  the  reconfigured  Moab  Wash. 
Drawing  88-067-E66  (April  23, 1993) 
shall  be  revised  and  submitted  to  reflect 
this  change  in  the  design  by  October  31, 
1993. 

C.  The  licensee  shall  submit  a  revised 
outslope  design  by  October  31,  1993,  for 
review  and  approval  that  assumes  Moab 
Wash  encroaches  upon  the 
embankment. 

D.  The  licensee  shall  submit  an 
erosion  protection  design  for  the 
Northeast  Debris  Fit  located  adjacent  to 
the  toe  of  the  reclaimed  disposal  area  by 
October  31. 1993.  That  protection  shall 
consider  flows  fi^om  Moab  Wash  and 
runoff  from  the  reclaimed  outslope 
during  a  design  basis  event. 

E.  The  bulk  specific  gravity  of  the 
rock  shall  be  determined  by  ASTM  C 
127. 

F.  Durability  testing  of  the  rock 
portion  of  the  soil/rock  matrix  shall  be 
performed  at  the  same  frequency  as  that 
specified  for  riprap  in  Section  9.3.4.1  of 
the  specifications  dated  April  14, 1993. 

A  completion  report  including  as- 
built  drawings,  verifying  that 
reclamation  of  the  site  has  been 
performed  according  to  the  approved 
plan  shall  be  provided  within  6  months 
of  the  completion  of  construction.  The 
report  shall  also  include  summaries  of 
results  of  the  quality  assurance  and 
control  testing  to  demonstrate  that 
approved  specifications  were  met. 
Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office, 
Region  IV. 
[PR  Doc.  93-17182  Filed  7-19-93;  8:45  am) 
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Advlsory  Committee  on  Reactor 

Safeguards  SLbcommittee  on 
Improved  Light  Water  Reac'c^s; 
Meeting 

The  ACRS  Subcommittee  on 
Improved  Light  Water  Reactors  will 


hold  a  meeting  on  August  4, 1993,  in 
room  P-110,  7920  Norfolk  Avenue. 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  August  4,  1993-8:30  am. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  N'RC 
staffs  response  to  ACRS  comments  and 
recommendations  related  to  certain 
policy,  technical,  and  licensing  issues 
pertaining  to  evolutionary  and  advanced 
light-water  reactor  designs.  Also,  the 
Subcommittee  will  discuss  the  staff 
positions  on  certain  remaining  poHcy 
issues  for  passive  plant  designs.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubHc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Dr.  Medhat  El-Zeftawry 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:45  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 
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Advisory  Corr.mittee  on  Reactor 
Safeguards  Sutjcommittee  on  Pianr-.ng 
and  Procedures;  Meeting 

The  ACRS  SubcommitiBe  on  Planning 
a:ri  Procedures  wil!  hn'd  a  meeting  on 
Aug-^st  4,  1993,  room  P-4:2.  7920 
N'orfolk  .Avenue.  BethesHa,  MD 

The  entire  meeung  wiii  be  open  to 
p  .h.ic  attendance,  w.ih  the  exception  of 
cona:n  portions  that  mav  be  closed 
pursuant  to  5  U  S.C.  552b(c)  (2)  and  (6) 
to  dvscuss  organizational  and  personnel 
r:i"»:s  '.hat  relate  solely  ^u  internal 
ptTsonnei  riles  and  practices  of  ACRS 
a:'d  matters  Lhe  reiaftse  of  which  would 
r^nre'^ent  a  clearly  unwarranted 
ir.v.SLon  of  personal  privacy 

The  a^antla  for  the  subiect  tneeung 
sr.a'.l  be  as  follows; 

IVf^dnesdnv,  August  4,  1993 — 2  p.m. 
L.-:  :  4  30  p.m. 

1  he  .^  jocomnuttee  will  discuss 
p-  Losed  ACRS  activities,  practices  and 
I  nceda^res  fcr  conducting  the 
C  rr-mittee  business,  and  organizational 
ar  1  personnel  matters  relating  to  ACRS 
a::  i  IS  itaff.  The  purpose  of  this 
m^'eting  will  be  to  gather  information. 
aralvze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
n::t;ans,  as  appropriate,  for  deliberation 
hy  Lha  full  Committfce. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  m,em,bers  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  state.ments  '?hould  notify 
the  .\CRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 
Further  information  regarding  topics 
»o  be  discussed,  the  scheduling  of 
>rjssions  open  to  the  public,  whether  the 
meeting  has  oeen  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  cbtameri  by  a  prepaid 
telephone  call  to  tlie  cognizant  ACRS 
staff  oersou.  Dr.  lohn  T.  Larkins 
i;eiepbone  3Ci;492-4516)  between  7:30 
d.m.  and  4  15  p.m.,  EDT,  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 


indtvidual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated;  July  13. 1993. 
Sun  Duraiswamy, 
Ch  ief.  Nuclear  Reactors  Bmnch . 
[FR  Doc.  93-17184  Filed  7-19-93;  8:45  am)        explanation ,  and  argument  for 
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1993.  In  its  response,  the  Licensee  did 
not  specifically  admit  or  deny  the 
violation  and  requested  a  $1,U00 
remission  of  the  civil  penalty. 

in 


After  consideration  of  the  Licensee's 
respon.se  and  the  statements  of  fact, 


[Docket  No.  030-1 1722  License  No.  34- 
13103-02  EA  92-132] 

City  of  Columbus.  Division  of 
Construction  Inspection.  Columbus. 
OH:  Order  Imposing  C;vi!  Monetary 
Penalty 

I 

The  aty  of  Columbus.  Division  of 
Construction  Inspection.  Columbus. 
Ohio  (Licensee)  is  the  holder  of 
Byproduct  License  No.  34-13103-02 
first  issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
June  4.  1981,  and  renewed  in  its  entirety 
on  March  24. 1992.  The  license  is  due 
to  expire  on  March  31, 1997.  The 
license  authorizes  the  Licensee  to  use 
sealed  sources  of  cesium-137  not  to 
exceed  10  millicuries  (Troxlor  Drawing 
No.  A  102112)  and  sealed  sources  of 
americium-241  not  to  exceed  50 
millicuries  each  (Troxler  Drawing  No. 
A-102451)  in  Troxler  Model  3400  Series 
surface/  moisture  density  guages  in 
accordance  with  the  conditions 
specified  therein.  Licensed  material  may 
be  stored  at  the  Licensee's  facility 
located  at  1800  East  17th  Avenue. 
Columbus,  Ohio,  or  at  temporary  job 
sites  of  the  Licensee  anywhere  in  the 
United  States  where  the  U.S.  Nuclear 
Regulatory  Commission  maintains 
jurisdiction  for  regulating  the  use  of 
licensed  material. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  July  23  and 
25  1991.  and  the  NRC  Office  of 
Investigations  subsequently  conducted 
an  investigation  of  certain  apparently 
deliberate  actions.  The  results  of  the 
inspection  and  investigation  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NKC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Qvil  Penalty  (Notice)  was  served  upon 
the  Licensee  as  Enclosure  1  to  the  NRC's 
letter  dated  April  6.  1993  The  Notice 
stated  the  nature  of  the  violation,  the 
provision  of  the  NRCs  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violation.  The  Licensee  responded 
.to  the  Notice  by  letter  dated  May  19, 


mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed, 

rv 

In  vibw  uf  the  fci-egoing  and  pursuant 
to  section  234  of  the  Atom.ic  Energy  Act 
of  1954,  as  amendfKi  (Act),  42  U.S.C. 
2282.  and  10  CFR  2  205.  it  is  hereby 
ordered  that 

The  Licensee  pav  a  c.v.l  penalty  in 
the  amount  of  $2,000  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director.  O^lca 
of  Enforcement.  U.S  Nuclear  Regulatory 
Commiss-on.  ATTN'  Document  Contfol 
Desk,  Washington,  DC  20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
.\  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  OfP.ce  of 
Enf.3rcem.ent,  U.S.  Nuclear  Regulatory 
Ccmmission,  ATTN:  Document  Control 
Desk.  Washington,  DC  20555  Copies 
also  shall  be  sent  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Com.mission  and  the 
Assistant  Crt^neral  Counsel  for  Hearings 
and  Enforcem.ent  at  the  sam.e  address 
and  to  the  Regional  Administrator,  NRC 
Region  in.  799  Roosevelt  Road,  Glen 
Elhm.  Illinois  60137, 

If  a  hearing  is  requested,  the 
Commiission  will  issue  an  Order 
designating  the  tim.e  and  place  of  tlie 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  Lhe  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

Ill  tlie  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  heanng  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Com^mission's 
requL'ements  as  set  forth  in  the  Notice 
rsfcenced  in  Section  C  above,  and 
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(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland  this  13lh  day 
of  July  1993. 

For  the  Nuclc?-:  Rrculatory  Commission. 
James  Lieberman. 
Director,  Office  of  Enforcement 
.'.ppendix — Evaluation  and  Conclusions 

On  April  6, 1993,  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (Notice) 
was  issued  for  a  \'iolation  identified  during 
an  NRC  inspection  on  July  23  and  25. 1991. 
and  a  subsequent  investigation  concerning 
the  violation  conducted  by  the  ^fRC  Office  of 
Investigations.  The  Ot^'  of  Columbus, 
through  its  Chief  Environmental  and  Utihties 
Attorney,  responded  to  the  Notice  by  letter 
dated  May  19, 1993.  In  its  response,  the 
Licensee  did  not  specifically  admit  or  deny 
the  \ioiation,  and  requested  remission  of  the 
civil  penalty  by  $1,000.  The  NRCs 
evaluation  and  conclusions  regarding  the 
Licensee's  request  are  as  follows: 

Restatement  of  Violation 

License  Condition  No.  14  which  was  in 
effect  from  Jime  4, 1981,  until  it  was 
superseded  by  License  Condition  No.  19  on 
December  12. 1990,  prohibited  the  Licensee 
from  removing  sealed  sources  containing 
licensed  material  frDm  gauges.  License 
Condition  No.  19  which  was  in  effect  from 
December  12, 1990,  until  the  license  was 
renewed  in  its  entirety  on  March  24, 1992, 
required  that  any  cleaning,  maintenance  or 
repair  or  gauges  that  requires  removal  of  the 
source  rod  (sealed  sources)  shall  be 
performed  only  by  the  manufacturer  or  by 
other  persons  specifically  licensed  by  the 
Commission  or  an  Agreement  State  to 
perform  such  ser\'ices. 

Contrary  to  the  above,  from  approximately 
1982  to  July  21, 1991,  Licensee  en'ployees 
routinely  removed  source  rods  in  order  to 
clean  and  maintain  the  gauges  and  they  were 
not  representative  of  the  manufactorer  or 
were  not  specifically  licensed  by  the 
Coniinis.";ion  or  an  Agreement  State  to 
perform  such  services.  Specifically,  frtim 
1982  to  November  1990,  one  individual 
removed  sources  rods  at  least  twice  a  year  to 
clean  the  gauges.  Fro.Ti  at  least  December  12, 
1990,  to  July  21,  1991.  another  inc.vidual 
removed  the  source  rods  from  at  le^st  three 
gauges  on  a  monthly  basis  to  clear  and 
maintain  the  gauges.  A  third  individual 
removed  the  source  rod  from  one  moisture 
density  gauge  on  at  least  one  occasion  from 
December  12, 1990.  to  July  21, 1991.  to  clean 
and  maintain  the  gauge. 

Restatement  of  Licensee's  Response  to 
Violation 

The  Division  s  first  gauge  operator  and 
Radiation  Safely  Officer  (RSOj  stated  that 
during  his  ir.itiai  train. ng  ciasses  with 
Troxlnr  Eiectrcnics,  he  was  mstructed  in  the 
removing  and  clean;rig  of  the  gau^e  source 
rod  using  the  leed  shield.  He  was  advised  of 
the  necessan-  safpty  precautions  to  follow, 
and  was  led  to  b*?iipve  that  the  exposure 
level,  once  the  rod  was  removed,  was 
minimal  and  not  a  safety  hazard. 


The  sole  purpose  that  this  RSO  and  gauge 
user  and  successive  RSOs  and  gauge 
operators  gave  for  continued  removal  and 
cleaning  of  the  source  was  not  a  deliberate 
attempt  to  violate  NRC  regulations  or  to 
intentionally  disregard  the  NRC's  authority, 
but  to  keep  maintenance  costs  and  periods  of 
time  without  the  much  needed  gauges  to  a 
minimum. 

Prior  to  the  City's  contracting  with  an 
outside  contractor  for  cleaning,  the  Division's 
only  option  was  to  send  the  gauges  back  to 
the  manufactur«;r's  headquarters  in  North 
Caroiina.  Services  from  the  City's  present 
contractor  were  not  available  iocallv  at  that 
time,  and  service  by  the  manufacturer  itself 
entailed  lost  time  and  expense. 

NRC's  Evaluation  of  Licensee's  Reiponse 

The  NRC  recognizes  that  the  manufacturer 
may  have  demonstrated  lo  Licensee 
personnel  safe  methods  to  clean  and 
maintain  a  soil  moisture  density  gauge.  The 
NRC  acknowledges  that  the  two  previous 
RSOs  routinely  removed  source  rods  to  clean 
gauges  in  an  attempt  to  save  monev  for  the 
City  of  Columbus,  and  they  were  not 
Instructed  by  their  supervisors  or  managers 
to  perform  this  unauthorized  maintenance. 
Nonethe!es<«,  their  training  and  activities  did 
not  relieve  the  Licensee  from  the  condition 
of  the  license  that  prohibited  the  removal  of 
source  rods  by  other  than  a  specifically 
authorized  individual 

This  case  is  of  particular  concern  because 
the  RSOs,  the  technical  experts  in  the  safe 
handlmg  of  these  nuclear  gauges  with 
responsibility  for  ensuring  that  Licensee 
employees  satisfy  the  conditions  in  the 
license,  were  the  individuals  who  exposed 
and  removed  the  source  rods.  The  NRC 
expects  RSOs  to  be  aware  of  regulatory 
requirements  and  follow  them,  particularly  if 
the  requirement  is  specifically  stated  in  a 
license  condition.  Individuals  who  are 
specifically  authorized  to  perform 
maintenance  are  not  only  trained  in  the 
proper  maintenance  procedures,  but  also 
receive  radiation  safety  training  specific  to 
the  job.  Furthermore,  an  authorized  person  is 
issued  specific  extremity  dosimetry  in  order 
to  show  the  radiation  exp«:)sure  to  the  hands 
during  source  rod  removal.  This  specialized 
training  and  dosimetry  were  not  available  to 
any  of  your  employees  who  performed  this 
maintenance.  The  only  dosimetrj'  available  to 
them  was  a  personnel  dosimeter  (film  badge), 
which  is  not  sufficient  for  this  spedfic  type 
of  work;  therefore,  it  cannot  be  conclusively 
shown  that  the  employees  did  not  receive  a 
radiation  exposure  to  the  extremities.  The 
NRC  acknowledges  that  no  individual's 
personnel  dosimeter  showed  a  significant 
exposure. 

'The  Licensee  points  out  that  such 
maintenance  services  were  not  locally 
obtainable  at  the  time  of  the  violation  and 
that  the  devices  would  have  had  to  be  sent 
to  the  manufacturer  for  maintenance  at 
considerable  loss  of  time  and  expanse  to  the 
City.  However,  the  City  of  Columbus  had  the 
option  of  amending  its  NT^C  license  to  allow 
tliis  maintenance  by  an  employee  who  had 
received  the  necessary  radiation  s<ifety 
training  and  who  used  proper  dosimetry. 

As  to  the  willfulness  of  the  violations  and 
the  Licensee's  request  for  SI, 000  remission  of 


the  civil  penalty,  in  sworn,  transcribed 
testimony,  two  of  the  previous  RSOs  stated 
that  they  knew  the  NRC  prohibited  the 
removal  of  the  source  rods  (sealed  soutcm). 
and  in  fact  discussed  that  point  between 
themselves.  Regardless  of  their  motive  to 
save  money  for  the  City  of  Columbus,  these 
RSOs,  the  technical  experts  who  are  expecied 
to  set  the  example  for  ihe  safe  use  of  the 
nuclear  gauge  to  other  gauge  users,  knew  the 
NRC  prohibited  the  removal  of  source  rods 
by  other  than  specifically  authorized 
personnel,  yet  performed  this  unauthorized 
maintenance  practice  for  many  years  The 
NRC  concludes  that  the  violations  were 
willful. 

As  stated  in  the  NRC's  letter,  dated  April 
6, 1993,  the  civil  penalty  adjustment  factors 
described  in  the  NRC  Enforcement  Policy 
were  considered  in  arriving  at  the  base  civil 
penalty.  That  letter  stated  that  the  civil 
penalty  was  increased  an  additional  200 
percent  "because  your  Radiation  Safety 
Officers,  whom  you  specifically  designated  lo 
ensure  compliance  with  NRC  regulator^' 
requirements  were  involved  in  willful 
violations.  This  increase  In  the  civil  penalty 
emphasizes  the  unacceptability  of 
Involvement  of  Radiation  Safety  Officers  in 
willful  violations."  The  Licensee's  letter  of 
May  19. 1993.  in  response  to  the  Notice,  does 
not  challenge  any  or  all  of  the  NRCs 
explanation  for  arriving  at  the  $2,000  civil 
penalty. 

NHC  Conclusion 

The  NRC  staff  has  concluded  that  the 
information  provided  in  the  Licensee's 
response  does  not  provide  an  adequate  basis 
for  mitigation  of  the  civil  penalty.  The 
substance  of  the  Licensee's  May  19, 1993, 
response  to  the  Notice  centers  around  an 
attempt  to  keep  maintenance  costs  as  low  as 
possible  for  the  Qty.  Employees  who  were 
specifically  rJiarged  with  handling  nuclear 
gauging  devices  in  a  safe  manner  and  were 
the  Licensee's  technical  experts  in  the  safe 
use  of  the  devices,  purposely  ignored  a 
condition  of  the  NRC  license.  License 
Conditions  are  established  not  only  for  the 
safety  of  the  Licensee's  employees,  but  also 
for  the  public  health  and  safety.  The 
disregard  of  NRC  regulations  and  license 
conditions  cannot  be  tolerated  by  the  NRC 
and  should  not  be  excused  by  the  City  of 
Columbus  as  a  way  to  save  money.  The  only 
argument  the  Licensee  makes  for  a  remission 
of  $1,000  of  the  proposed  civil  penalty  is  ta 
save  tax  money,  The  NRC's  Enforcement 
Policy  in  10  CFR  part  2,  appendix  C,  does  not 
provide  for  remission  of  a  civil  penalty  on 
this  basis  and  the  staff  has  determin4ed  that 
remission  is  not  appropriate  in  this  case. 

The  NRC  has  concluded  that  this  violation 
occurred  as  stated  and  no  adequate  basis  for 
either  reduction  of  the  severity  level  or  for 
mitigation  of  the  civil  penalty  was  provided 
by  the  licensee.  Consequently,  the  proposed 
civil  penalty  in  the  amount  of  $2,000  should 
be  imposed. 

[FR  Doc.  93-17186  Filed  7-l»-93:  8  45  ami 
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(Dock«t  No  030-05373:  License  No.  29- 
09814-01,  EA  92-136] 

Eastern  Testing  and  Inspection  Inc., 
Thorofare,  NJ;  Order  Modifying  Order 
Imposing  Civil  Monetary  Penalty 

I 

Eastern  Testing  and  Inspection.  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  29-09814-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
which  authorizes  the  Licensee  to  use 
byproduct  materials  for  use  in  industrial 
radiography  and  replacement  of  sources 
in  accordance  with  the  conditions 
specified  therein.  The  license  was 
issued  on  February  2,  1964,  was  last 
renewed  on  Febuary  20,  1987,  and 
remains  active  under  the  timely  renewal 
application  submitted  on  February  3, 

1992.  I 

II 

As  a  result  of  a  June  17,  and  July  7 
and  8  1992,  NRC  inspection  of  the 
Licensee  s  activities,  a  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  in  the  amount  of 
Seven  Thousand  Five  Hundred  Dollars 
was  served  upon  the  Licensee  by  NRC 
letter  dated  September  17,  1992' The 
Licensee  responded  to  the  Notice  in  two 
letters,  dated  October  16  and  26.  1992. 
respectively  In  its  response,  the 
Licensee  did  not  deny  the  violations, 
but  requested  full  mitigation  of  the  civil 
penalty 

.\tter  consideration  of  the  Licensee's 
response  and  the  statements  of  fact. 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  determined  that  the  violations 
occurred  as  stated  that  the  penalty 
proposed  for  violation  designated  in  the 
Notice  should  be  imposed.  Accordingly, 
NRC  issued  an  Order  Imposing  a  Civil 
Monetary  Penalty  to  the  licensee  on 
Januan,-  25.  1993. 

Ill 

The  licensee  responded  in  a  letter 
dated  February  17,  1993  and  requested 
a  hearing  By  letter  dated  March  17. 

1993,  the  NRC  confirmed  a  telephone 
conversation  between  Mr  H.J.  Soni, 
Licensee  President,  and  NRC 
representative  in  which  the  Licensee 
requested  delay  m  processing  of  its 
Februarv-  17,  1993  hearing  request  until 
after  NRC  reviewed  additional 
information  the  Licensee  was  to  submit 
for  consideration  In  correspondence 
dated  .'\pnl  13.  1993.  Mav  10.  1993  and 
June  15.  1993,  the  Licensee  submitted 
the  additonal  information.  These  letters 
provided  financial  information  to 
support  the  Licensee's  assertion 


concerning  its  ability  to  pay.  and 
additional  information  the  Licensee 
considered  relevant  to  the  violations. 
During  a  June  22. 1993  telephone 
conversation  between  the  NRC  staff  and 
Messrs.  H.  Soni,  D.  Soni.  and  ]  Badiali, 
EIT.  the  NRC  staff,  as  provided  for  in  the 
NRC  Enforcement  Policy,  proposed  a 
$5,000  civil  penalty  based  on  the 
licensee's  demonstrated  financial 
difficulty.  The  Licensee  agreed  to 
payment  of  the  $5,000  penalty,  with 
interest,  over  five  years  and  indicated 
that  it  did  not  want  the  NRC  staff  to 
proceed  with  the  request  for  hearing. 
The  Licensee  signed  a  Promissory  Note 
on  June  29. 1993,  for  Payment  of  the 
Civil  Penalty  in  response  to  an  NRC 
letter  dated  June  24. 1993. 

Upon  review  of  the  facts  of  this  case, 
including  the  information  submitted  in 
the  licensee's  April  13, 1993,  May  10, 
1993,  and  June  15, 1993,  letters,  I  find 
that  the  financial  information  provided 
on  the  Licensee's  assertion  of  adverse 
financial  impact  and  its  ability  to  pay 
support  a  $2,500  reduction  of  the  $7,500 
civil  penalty  imposed  in  the  January  25, 
1993  Order.  This  is  consistent  with  the 
NRC  Enforcement  Policy  and,  therefore, 
on  July  12, 1993, 1  countersigned  and, 
thereby,  accepted  the  Promissory  Note 
in  payment  for  the  Civil  Monetary 
Penalty. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Order  Imposing  a  Civil  Monetary 
Penalty  dated  January  25. 1993.  is  modified 
to  change  Section  IV  as  follows: 

The  Licensee  pay  a  civil  penalty  of  S5.000 
in  accordance  with  the  procedures  and 
payment  installments  provided  in  the 
attached  Promissory  Note  executed  by  the 
Licensee's  President  on  June  29, 1993,  and 
countersigned  by  the  Director,  Office  of 
Enforcement  on  July  12. 1993.  The  Licensee's 
execution  of  the  Promissory  Note,  as  stated 
herein,  constitutes  a  waiver  of  its  rights  to 
contest  the  amount  of  the  civil  pjenalty  or  the 
underlying  violations  on  which  the  civil 
penalty  is  based. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman. 
Director.  Officer  of  Enforcement 
[PR  Doc.  93-17187  Filed  7-19-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32630;  International  Series 
Release  No.  563;  File  No.  SR-OCC-93-15] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corp.;  Filing  and 
Order  Granting  Accelerated  Approval 
of  a  Proposed  Rule  Change  Relating  to 
a  Friday  Expiration  Date  for  Certain 
Foreign  Currency  Option  Contracts 

July  14.  199,3 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  9.  1993,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  E.xchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  m  Items  I  and  II 
below,  which  Items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subs'ance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  have  Friday  instead  of 
Saturday  as  the  expiration  date  for 
certain  foreign  currency  option 
contracts  to  be  listed  in  the  future. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below,  OCC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  have  the  Friday 
immediately  preceding  the  third 
Wednesday  of  the  expiration  month 
instead  of  the  Saturday  immediately 
preceding  the  third  Wednesday  of  the 
expiration  month  as  the  expiration  date 
for  certain  foreign  currency  option 
contracts  listed  for  trading  during  or 
after  June  1993.  For  end-of-month 
option  contracts  listed  for  trading 
during  or  after  July  1993,  the  expiration 
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date  will  be  the  last  Friday  of  the 
expiration  rrinntr,  iiistnad  nf  thn  \:\'H 
Saturday  of  t.he  t-x,  .rdt';:,:r;,  ;n-,)!,'n  On 
June  11,  1993,  the  Commission  granted 
accelerated  approval  through  July  16, 
1993.  of  these  proposed  changes.* 

(XiC  is  now  proposing  to  make 
permanent  the  change  in  the  expiration 
date  of  these  foreign  currency  option 
contracts  and  to  make  similar  changes  to 
the  expiration  date  of  certain  cross-rate 
foreign  currency  options.  OCC  is 
changing  the  expiration  date  in  certain 
foreign  currency  option  contracts  in 
order  to  reduce  the  overtime  costs 
associated  with  weekend  expiration 
processing.  The  proposed  change  of  the 
expiration  date  of  foreign  currency 
option  contracts  from  Saturday  to 
Friday  will  be  implemented  initially  for 
foreign  currency  option  contracts  listed 
for  trading  during  or  after  June  1993  and 
for  end-of-  month  foreign  currency 
option  contracts  listed  for  trading 
during  or  after  July  1993.  Two 
exceptions  are  built  into  the  new 
expiration  date 

First,  if  the  expiration  aate  fur  a 
foreign  currency  option  contract  falls  on 
a  day  that  the  Exchange  is  not  open  for 
business,  the  expiration  date  for  such 
option  contract  will  be  the  preceding 
day  the  Exchange  is  open  for  business. 

Second,  certain  long  term  foreign 
currency  option  contracts  listed  before 
June  1993,  most  notably  the  June  1994 
and  the  December  1994  series,  have 
Saturday  expirations. 

In  Artici"  X  .  ,  Section  1  of  the  By- 
Laws,  cerlair  r.efin.tiitn'-  -ire  amended 
to  reflect  the  :"<  posed  i  *  hi.ge  in  the 
expiration  date.  As  described  above,  the 
definition  of  expiration  date  is  amended 
to  reflect  that  the  expiration  date  for 
foreign  currency  option  contrar  ts  listed 
before  June  1993  and  all  foreign 
currency  option  contracts  expiring  in 
June  1994  and  December  1Q94  .vill 
continue  to  be  the  Saturciav 
immediately  preceding  ihe  third 
Wednesday  of  the  expiration  month  of 
such  option  contracts  while  the 
expiration  date  for  foreign  currency 
option  contracts  listed  for  trading 
during  or  af^^er  June  1993  will  be  the 
Friday  immediately  preceding  the  third 
Wednesday  of  the  expiration  month  of 
such  option  contracts.  Similarly,  the 
definition  of  expiration  date  is  amended 
to  reflect  that  the  expiration  date  for 
existing  end-of-month  option  contracts 
listed  for  trading  before  July  19^3  will 
t  ont.nue  to  be  the  Saturday  following 


<he  last  Friday  of  the  expiration  month 
of  such  option  contracts  while  the 
expiration  date  for  end-of-month  foreign 
currency  option  contracts  listed  for 
trading  during  or  after  July  1993  will  be 
the  last  Friday  of  the  expiration  month 
of  such  option  contracts. 

Language  is  being  added  to  the 
dehnition  of  expiration  date  to  provide 
that  foreign  currency  option  contracts 
and  end-of-month  foreign  currency 
option  contracts  that  otherwise  would 
have  an  expiration  date  on  a  day  that 
the  Exchange  is  not  open  for  business 
will  expire  on  the  preceding  day  that 
the  Exchange  is  open  for  business. 
Lastly,  Article  XV,  Section  1  has  been 
alphabetized  to  facilitate  the  referencing 
of  terms  contained  in  that  section. 

Paragraph  (b)  has  been  added  to  Rule 
1603.  Paragraph  (a),  which  contains  the 
current  language  of  Rule  1603,  provides 
that  foreign  currency  option  contracts 
expiring  on  Saturday  generally  shall 
utilize  the  expiration  date  exercise 
procedures  set  forth  in  Rule  805.  In 
contrast,  new  paragraph  (b)  provides 
that  foreign  currency  option  contracts 
expiring  on  Friday  generally  shall 
utilize  the  expiration  date  exercise 
procedures  set  forth  in  Rule  806.  Rule 
806(b)(1)  establishes  timeframes  for  the 
issuance  of  reports  by  OCC  and  an 
operational  cut-off  time  for  exercises  by 
clearing  members.*  The  current 
language  of  Rule  1603  allows  OCC's 
Board  of  Directors,  with  thirty  days 
notice  to  all  foreign  currency  clearing 
members,  to  make  OCC's  exercise-by- 
exception  processing  applicable  to 
expiring  foreign  currency  option 
contracts.  This  language  has  been 
retained  in  Rule  1603(a)  but  has  been 
modified  to  apply  only  to  foreign 
currency  option  contracts  expiring  on 
Saturday.  A  parallel  provision  has  been 
added  to  Rule  1603(b)  with  respect  to 
foreign  currency  option  contracts 
expiring  on  Friday. 

FinalTy.  Rule  1606A  has  been 
amended  to  provide  OCC  with  more 
flexibility  in  setting  a  cut-off  time  for 
the  submission  of  delivery  versus 
payment  authorizations  ("DVP 
Authorizations").  Currently.  DVT 
Authorizations  must  be  submitted  to 
OCC  by  12:00  p.m.  Central  Time  on  the 
date  on  which  any  exercise  and 
assignment  report  is  made  available. 
Currently,  exercise  and  assignment 


•  Secur  lies  Exchange  Art  Releajp  No  32458 
(liine  n   1993)  W  FR  33848  fFile  No  SR-OCC-93- 
09],  The  temporary  approval  order  rontained  in 
Releasp  No  34-3245fi  ']:x>nrically  did  not  provide 
for  OCC  to  issue  and  clwar  any  cross-rale  foreign 
currency  option.*  w.th  a  Fnriav  Bxpirarton  dale 


3  At  or  hefon  6  p.m.  Gflotrsl  Time  (7  p.m.  Eastern 
Time)  on  each  business  day  thai  is  an  expiration 
date  for  a  foreign  currency  option  contract,  OCC 
will  make  available  to  clearing  members  a  report 
listing  each  expiring  foreign  currency  option 
contract.  A  clearing  membiRr  desiring  to  exercise 
foreign  currency  option  contracts  must  retuna  lis 
exercise  instructions  to  OCC  by  8:30  pjn.  Central 
Time  (9:30  p.m.  Eastern  Time].  Rule  1603(b)(l]. 


reports  for  foreign  currency  option 
contracts  are  made  available  on  the 
Sunday  following  the  Saturday 
expiration  date,  and  accordingly.  DVP 
Authorizations  are  required  to  be 
submitted  by  the  cut-off  time  on  that 
Sunday.  However,  with  respect  to  newly 
listed  foreign  currency  option  contracts 
which  will  expire  on  Friday,  OCC 
anticipates  that  the  exercise  and 
assignment  report  will  be  made 
available  on  the  Saturday  following  the 
expiration  date  even  though  for 
purposes  of  processing  OCC  does  not 
need  the  DVP  Authorization  until 
Sunday.*  Accordingly,  Rule  1606A  now 
provides  that  DVP  Authorizations  may 
be  submitted  on  the  date  on  which  any 
exercise  and  assignment  report  is  made 
available  or  at  such  other  times  as  OCC 
shall  prescribe. 

The  purpose  of  this  filing  also  is  to 
make  similar  changes  to  the  expiration 
date  of  certain  cross-rate  foreign 
currency  options.  Because  OCC's 
clearance  and  settlement  procedures  for 
foreign  currency  options  and  cross-rate 
foreign  currency  options  are  the  same, 
OCC  believes  that  it  is  appropriate  to 
make  conforming  changes  to  the 
expiration  date  of  cross-rate  foreign 
currency  options.  Specifically,  cross- 
rate  foreign  currency  options  listed  for 
trading  during  or  after  June  1993  will 
expire  on  the  Friday  instead  of  the 
Saturday  immediately  preceding  the 
third  Wednesday  of  the  expiration 
month.  End-of-month  cross-rate  foreign 
currency  options  Usted  for  trading 
during  or  after  June  1993  will  expire  on 
the  last  Friday  of  the  expiration  month 
rather  than  on  the  Saturday  following 
the  last  Friday. 

The  change  in  expiration  date  for 
cross-rate  foreign  currency  options 
requires  the  same  exceptions  to  which 
other  foreign  currency  options  are 
subject.  As  discussed  above,  if  any 
expiration  date  for  a  cross-rate  foreign 
currency  option  falls  on  a  day  that  the 
Exchange  is  not  open  for  business,  the 
expiration  date  for  such  option  contract 
will  be  the  preceding  day  the  Exchange 
is  open  for  business. 

Second,  certain  long  term  cross-rate 
foreign  currency  option  contracts  listed 
before  June  1993  (most  notably  the  June 
1994  and  the  December  1994  series) 
have  Saturday  expirations.  To  avoid 
investor  confusion,  all  cross-rate  foreign 
currency  option  contracts  listed  for 
trading  in  the  future  with  expiration 
dates  coincident  with  those  existing 


«  OCC  anticipates  it  may  make  systems  chanfM 
In  ihe  future  to  allow  for  processing  of  DVP 
Authohtations  on  the  Saturday  following 
expiration.  If  such  changes  are  made,  OCC  will  file 
with  the  Commission  a  proposed  rule  change  under 
section  19(b)  of  the  AcL 
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contract  months,  June  1994  and 
December  1994,  wii!  continue  to  be 
listed  with  a  Saturdav  expiration 
Furthermore,  OCC  wiii  make  no  changes 
to  existing  cross-rate  foreign  currency 
option  contracts.  Such  contracts  will 
continue  to  expire  on  the  Saturday 
immedia'eiy  preceding  the  third 
VVednesdav  of  tne  month 

To  accommodate  the  proposed 
changes  to  the  expiration  date  of  cross- 
rate  foreign  currency  options,  certain 
modifications  tc  OCC's  By-Laws  and 
Rules  are  being  proposed.  In  Article  XX, 
Section  1  of  the  By-Laws,  certain 
definitions  are  being  amended  As 
descnbed  above,  the  definition  of 
expiration  date  ;s  being  amended  to 
reflect  that  the  expiration  date  for 
existing  cross-rate  foreign  currency 
options  and  cross-rate  foreign  currency 
opDon  contracts  expiring  in  June  1994 
and  December  1994  will  continue  to  be 
the  Saturday  immediately  preceding  the 
third  Wednesday  of  the  expiration 
month  of  such  option  contracts  while 
the  expiration  date  for  cross-rate  foreign 
currency  options  listed  for  trading 
dunng  or  after  ['une  1993  will  be  the 
Fnday  immediateiy  preceamg  the  third 
Wednesday  of  the  expiration  month  of 
such  option  contracts.  The  definition  of 
expiration  date  is  also  being  amended  to 
reflect  that  the  expiration  date  for  end- 
of-month  cross-rate  foreign  currency 
option  contracts  listed  for  trading  before 
July  1993  will  continue  to  be  the 
Saturday  following  the  last  Friday  of  the 
expiration  month  of  such  option 
contracts  while  end-of-monih  cross-rate 
foreign  currency  option  contracts  listed 
for  trading  during  or  after  Julv  1993  will 
be  the  last  Friday  of  the  expiration 
month  of  such  options  contracts. 
Language  is  also  being  added  to  the 
definition  of  expiration  date  to  provide 
that  if  the  expiration  date  for  a  cross-rate 
foreign  currency  option  is  a  day  that  the 
Exchange  is  not  open  for  business,  the 
expiration  date  for  such  option  will  be 
the  preceding  day  that  the  Exchange  is 
open  for  business.  Finally,  Article  XX. 
Section  1  has  been  alphabetized  to 
facilitate  the  .-eferencing  of  terras 
contained  m  that  section. 

Paragraph  Ct]  is  being  added  to  Rule 
2103,  Paragraph  (a),  which  contains  the 
current  language  of  Rule  2103,  provides 
that  cross-rate  foreign  currency  option 
contracts  expiring  on  Saturday  generally 
shall  utilize  the  expiration  date  exercise 
procedures  set  forth  m  Rule  805  In 
contrast,  new  paragraph  Ih)  provides 
that  CTOss-ra*e  foreign  currency  options 
expiring  on  Fnday  generally  shall 
utilize  the  expiration  date  procedures 
set  forth  m  Rule  806,  which  sets  forth 
the  expiration  date  exercise  procedures 
for  options  that  expire  on  a  business 


day.  The  current  language  of  Rule  2103 
allows  OCC's  Board  of  Directors  with 
thirty  days  notice  to  all  cross-rate 
foreign  currency  members  to  make 
OCC's  exercise-by-exception  processing 
applicable  to  expiring  foreign  currency 
options.  This  language  is  being  retained 
in  Rule  2103(a)  but  has  been  modified 
to  apply  only  to  foreign  currency  option 
contracts  expiring  on  Saturday  A 
parallel  provision  is  being  added  to  new 
Rule  2103(b)  to  grant  OCC's  Board  of 
Directors  similar  powers  with  respect  to 
cross-rate  foreign  cujrenc>'  options 
expiring  on  Friday. 

Finally.  Rule  2107  is  being  amended 
to  provide  OCC  with  more  flexibility  in 
setting  a  cut-off  time  for  the  submission 
of  DVP  Authorizations.  Currently,  DVP 
Authorizations  must  be  submitted  to 
OCC  at  or  before  12  p.m..  Central  Time 
on  the  date  on  which  any  exercise  and 
assignment  report  is  made  available. 
Under  the  existing  Rules,  exercise  and 
assignment  reports  for  cross-rate  foreign 
currency  options  are  made  available  on 
the  Sunday  following  the  expiration 
date.  Accordingly.  DVP  Authorizations 
are  required  to  be  submitted  by  the  cut- 
off time  on  the  Sunday  following 
expiration  However,  with  respect  to 
newly  listed  cross-rate  foreign  currency 
options  which  will  expire  on  Friday, 
OCC  anticipates  that  the  exercise  and 
assignment  report  will  be  made 
available  on  the  Saturday  following  the 
expiration  date,  even  though  the  DVT 
Authorization  procedures  need  not  take 
place  until  Sunday.  Accordingly,  Rule 
2107  is  being  amended  to  provide  that 
DVP  Authorizations  may  be  submitted 
on  the  date  on  which  any  exercise  and 
assignment  report  is  made  available  or 
at  such  other  times  as  OCC  shall 
prescribe. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act 
because  it  facilitates  the  prompt  and 
accurate  clearance  and  settlement  of 
foreign  currency  and  cross-rate  foreign 
currency  option  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rules  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 


in.  Date  of  EflFectiveness  of  the 
Proposed  Rule  Change  and  Timing  fnr 
Commission  Action 

The  Commission  believes  OCC's 
proposal  to  have  Friday  instead  of 
Saturday  as  the  expiration  date  for 
foreign  currency  option  contracts  listed 
in  the  future  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
registered  clearing  agencies.  In 
particular,  sections  17AfbJ(3){F)  of  the 
Act  require  that  a  clearing  agency  be 
organized  and  that  its  rules  be  designed 
to  protect  investors  and  the  public 
interest. 5  Additionally,  section 
17A(aKl)  of  tlie  Act  sets  forth  Congress 
finding  that  ineffective  procedures  for 
clearance  and  settlement  impose 
unnecessary  costs  on  investors  and 
persons  facihtating  transactions  by  and 
acting  on  behalf  of  investors. e  Friday 
expirations  will  permit  OCC  to  reduce 
the  overtime  costs  associated  with 
weekend  expiration  processing  and  as  a 
result  to  offer  more  efficient  and  less 
costly  service  to  its  clearing  members. 

OCC  also  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing  m 
the  Federal  Register.  Accelerated 
approval  will  permit  OCC  to  coordinate 
with  the  PHLX  the  implementation  of 
the  Friday  expiration  for  foreign 
currency  options  listed  during  or  after 
July  1993,'  The  Commission  finds  good 
cause  for  so  approving  the  proposed 
rule  change. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wntten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


» 15  U.S.C  78q-l(bM3)(F]  (1988), 

•15  U.S.C  78q-l(aMl)(1988) 

'On  June  13,  1993,  while  acting  under  the  terms 
of  the  temporary  approval  order  in  Release  No.  34- 
32458,  supra  note  2.  OCC  issued  long  term  option 
contracts  expiring  m  June  1995  on  the  Australian 
Dollar,  British  Pound,  Canadian  Dollar.  German 
Mark.  French  Franc.  Swiss  Franc,  European 
Currency  LInit,  and  Japanese  Yen,  This  approval 
order  makas  permanent  the  approval  of  the 
expiration  date  change  for  these  option  contracts 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US  C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-OCC-93-15 
and  should  be  submitted  by  August  10, 
1993. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  nile  change  (File  No.  SR- 
OCC-93-15}  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  « 

Margaret  H.  M;J-ariaiid, 
Deputy  Secretary. 
iFR  Dof   93-17147  Filed  7-19-93;  8:45  am] 
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[RoleasB  No.  34-32623;  International  Series 
Release  K'o.  552;  File  No.  SR-PHLX-93--02] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Excnange,  Inc.. 
Relating  to  Friday  Expirations  for 
Foreign  Currency  Options. 

)uly  13.  1993. 

I.  Introduction 

On  May  !<*,  1993,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 

"Exchange")  filed  with  the  Securities 
and  Exchange  Com.mission 
("Commission"),  pursuant  to  section 
19(b)(l  j  of  the  Securities  Exchange  Act 
of  1934  (" Act"j.i  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change  to 
move  the  expiration  of  foreign  currency 
options  ("FCOs")  from  Saturday  to 
Friday  3  Notice  and  partial  acceleration 
of  the  proposal  appeared  m  the  Federal 
Register  on  !une  17, 1993.*  No  comment 


•15  U.S.C.  78s(b)(Z)(t98fl). 

»17CrR2(X),'iO-.3;a)(12)  11992). 

'15  U.S.C  ?8.s(bir.)(19e8) 

i  I'CFR  240  19t)-4  !!992) 

'  The  propospd  nile  change  wiil  affect  all  foreign 
currency  options  lusted  on  \hc  PH1J<.  iiKluding 
cross-rate  foreign  currer^cy  options. 

*  See  Securities  Exchange  ,^c1  Release  No  32452 
(I',me  n.  1993).  58  PR  33473  ['Exchange  Act 
Release  No  32452  ")  Partial  acceleration  of  the 
proposal  was  granted  m  order  to  allow  the 
Exchange  to  list  Icng-term  June  1995  FCOs  with 
Friday  expirations  to  avoid  ru>!omer  confusion 
because,  if  the  proposal  was  approved  in  its 
entirety,  no  outstanding  FCO-  would  have  Saturday 
expirations  in  1995.  The  partidi  spproval  for  ihe 
long-term  FCOs.  combined  with  the  approval  herein 
for  ail  other  FCOs.  will  result  in  the  last  Saturdav 


letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 

Exchange's  proposal. 

n.  Description  of  Propo'>.ii 

Foreign  currency  options,  other  than 
month-end  FCOs,  presently  expire  at 
11:59  p.m.  Eastern  Standard  Time 
("e.s.t.")  on  the  Saturday  night 
preceding  the  third  Wednesday  of  the 
expiration  month.  Month-end  FCOs 
expire  at  11:59  p.m.  est.  on  the 
Saturday  following  the  last  Friday  of  the 
expiration  month.  The  proposed 
amendment  would  allow  both  types  of 
FCOs  to  expire  24  hours  earlier  each 
month  at  11:59  p.m.  e.s.t.  on  the 
appropriate  Friday  of  the  month.* 

Unlike  the  underlying  securities 
markets  for  equity  options  which 
generally  trade  on  an  exchange  for  only 
a  limited  number  of  hours  during  the 
trading  day,  the  spot  market  for 
currencies  underlying  FCOs  remains 
open  24  hours  a  day,  seven  days  a  week. 
Additionally,  unlike  equity  options. 
there  is  no  Exchange  exercise  cut-off 
rule  applicable  to  the  expiration  of 
FCOs.8  As  a  result,  since  PHLX's  FCO 
market  closes  at  2:30  e.s.t.  on  Friday  and 
the  FCOs  do  not  expire  until  11:59  p.m. 
est.  the  next  day,  the  writer  of  the  FCO 
bears  the  risk  of  assignment  during  the 
30-plus  hour  time  period.  The  PHLX 
believes  that  the  failure  of  an  option 
vwiter  to  close  any  outstanding  FCO 
positions  prior  to  the  close  of  trading  on 
Expiration  Friday  leaves  the  option 
writer  exposed  to  a  significant  risk  of 
fluctuations  in  exchange  rates  during 
that  time  penod. 

The  PhLx  believes  that  many 
potential  investors  in  FCOs  are 
unwilling  to  assume  the  risks  associated 
with  the  30-plus  hour  time  period 
between  the  close  of  trading  and 
expiration.  The  Exchange  believes  that 
if  this  window  of  exposure  is  shortened, 
thereby  decreasing  the  risk  of 
assignment  prior  to  expiration,  investor 
dememd  for  FCOs  will  increase,  thus 
creating  greater  liquidity  in  the  FCO 


expiration  in  outstanding  FCOs  occurring  in 
December  1994.  and  Friday  expirations  for  all 
PHLX  traded  FCO»  as  of  January.  1995. 

•  Currently,  the  PHIJC  trades  FCOs  on  eight 
currencies  !.\ustrajuin  dollar,  British  pound, 
Canadian  dollar.  Deutsche  ciarli.  French  franc, 
Japanese  yen.  Swl<,s  franc,  and  European  currency 
unit)  and  two  cr^ssrate  options  CDeutsche  mark/ 
Japanese  yen  and  British  pound/Deutsche  mark). 
The  PKLX  trades  cpliorxs  on  these  foreign 
currencies  that  expire  both  mid-month  and  end-of- 
month.  in  aridinon  to  long-term  options  on  these 
currencies 

•  Exercise  cut  oft  rviles  provide  a  deadline  after 
the  close  of  trading  after  which  options  cannot  be 
exercised  See  PHLX  Rule  1042(b)  which  states  that 
tpi.cns  must  be  exercised,  if  at  all.  no  later  than 

fi  30  p  m  e  St.  on  the  trading  day  prior  to  the 
•(■(piration  date  ("Expiration  Friday"). 


market.  The  PHLX,  therefore,  proposes 
to  amend  Exchange  Rule  1000(b)(21)  in 
order  to  change  the  expiration  date  for 
FCOs  so  that  they  expire  each  month  on 
the  relevant  Friday  at  11:59  p.m.  e.s.t. 
instead  of  Saturday  at  that  time.  One 
limited  exception  to  the  rule  is 
provided.  Currently,  a  Jime  1994  and 
December  1994  long-term  option  is 
listed  solely  with  a  European-style 
expiration.'  When  those  options  convert 
to  regular  12-month  options  in  Jime  and 
December  1993  respectively,  a 
corresponding  American-style  option 
contract  will  be  listed.'  Because  the 
European-style  contract  was  listed  v«th 
a  Saturday  expiration,  the  Exchange 
believes  it  is  necessary  to  also  list  the 
comparable  American-style  contracts 
wiih  a  Saturday  expiration  in  order  to 
alleviate  investor  confusion. 

To  further  avoid  possible  investor 
confusion,  the  Exchange  has  developed 
and  distributed  a  calendar  showing 
which  expirations  will  occur  on  Friday 
and  which  will  occur  on  Saturday 
through  December  1994.9  Additionally, 
the  Exchange's  Market  Surveillance 
Department  wdll  distribute  an 
informational  memorandum  each  month 
during  expiration  week  reminding 
members/participants  on  which  day  that 
month's  options  contracts  will  expire, 
and  explaining  that  newly  Usted  options 
will  have  Friday  expirations.  The 
informational  memorandum  will  also 
identify  expiration  dates  for  all 
currently  listed  FCO  contracts.  Further, 
any  time  a  new  series  is  added  to  an 
existing  option,  a  memorandum  will  be 
distributed  notifying  the  public  of  the 
applicable  expiration  date. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)'o  in  tliat 
the  proposal  is  designed  to  foster  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest.  Specifically,  the  Commission 
finds  that  the  proposal  will  further  the 
protection  of  investors  and  the  public 
interest  by  limiting  the  exposure  of 


'  European-style  options  may  be  exercised  only 
during  a  specified  penod  immediately  prior  to  the 
expiration  of  the  option. 

•  American-style  options  may  be  exercised  by  the 
bolder  at  any  time  prior  to  expiration  of  the  option. 

•  See  Information  Circular:  086-93,  from  the 
PHLX  Market  Surveillance  Department  to  Members, 
dated  May  19. 1993. 

«>1S  U.S.C.  78{[bXS)  (19S«). 
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vMnters  of  FCOs  to  foreign  currency 
fluctuations  oerurring  after  the  close  of 
PHLX's  foreign  currency  option  market 
but  prior  to  expiration  of  the  FCOs.  The 
Commission  believes  that  current 
F.xchange  FCO  rules,  under  which  FCO 
option  writers  bear  the  risk  of 
assignment  for  in  excess  of  30  hours 
after  the  close  of  the  FCO  market,  may 
inhibit  trading  in  FCOs  and  thus  could 
result  in  decreasing  the  liquidity  of  the 
FCO  market.  By  shortening  this 
exposure  by  24  hours,  the  Cxtmmissiori 
believes  that  investors  who  currently 
forego  certain  FCO  investments  because 
of  the  perceived  risk  of  assignment  may 
now  decide  to  enter  the  FCO  market.  As 
d  result,  the  Commission  believes  that 
approval  of  the  proposal  could  result  in 
bt'nefits  to  the  FCO  market  and  to  FCO 
market  participants sruh  as  increased 
liouidity. 

Furthermore,  the  Commission  notes 
that  the  Exchange  has  represented  that 
It  will  take  certain  steps  in  order  to 
ininimize  confusion  during  the 
transition  period  in  which  both  Friday- 
and  Saturday-expiring  FCOs  will  be 
outstanding  and  trading.  The  Exchange 
has  represented  that  it  will  develop  and 
distribute  a  calendar  showing  which 
Hxpirations  will  occur  on  Friday  and 
which  will  occur  on  Saturday  during 
this  transition  period.  Additionally,  the 
Exchange  has  represented  that  its 
Market  Surveillance  Department  will 
distribute  an  informational 
iiiemorandum  each  month  during 
expiration  week  reminding  members/ 
participants  on  which  day  that  month's 
options  contracts  will  expire  and 
explaining  that  the  option  that  will  be 
listed  to  replace  the  expiring  option  will 
have  a  Friday  expiration.  Furthermore, 
the  informational  memorandum  will 
also  show  the  expiration  date  for  all 
outstanding  FCO  option  contracts. 
Finally,  any  time  a  new  series  is  added 
to  an  existing  option,  an  additional 
informational  memorandum  will  be 
distributed  to  remind  the  public  which 
expiration  day  is  applicable 
Accordingly,  the  Commission  believes 
that  the  potential  for  undue  confusion 
will  be  substantially  decreased,  thus 
minimizing  the  Commission's  concerns 
about  investor  protection 

The  Commission  Gnds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  tiiirtielh  day  after  the  date 
of  publication  of  notice  of  Filing  thereof 
in  the  Fed  r  i!  Rpi,Uter.  The 
Commii.>.u  .  la  >  (  rttady  granted 
approval  for  listing,  and  the  Exchange 
has  listed,  its  June  1995  FCOs  with 
Friday  expirations."  On  Sunday,  July 


18.  1991.  the  Exchange  will  list  new 
series  of  FCOs  which  will  expire  in  mid- 
October.  1993.  By  accelerating  approval 
of  the  proposal  and  thus  allowing  the 
Exchange  to  list  these  and  all 
subsequent  series  of  FCOs  with  Friday 
expirations,  the  Commission  belie^'es 
that  the  potential  for  customer 
confusion  wiH  be  reduced  during  the 
transition  period.  Furthermore,  by 
granting  accelerated  approval,  the 
Exchange  will  have  sufficient  time  prior 
to  the  listing  of  the  October  mid-month 
FCOs  to  notify  its  members  of  the 
change.»2  As  a  result,  the  Commission 
believes  that  by  granting  accelerated 
approval  of  the  proposal,  the 
Commission's  concerns  for  investor 
protection  during  the  transition  period 
will  he  further  minimized.  Finally,  the 
proposal  was  published  for  the  full  21 
day  comment  period  and  no  comments 
were  received. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.'a  that  t!ie 
proposed  rule  change  (SR-PHI.X-93- 
02)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
ai!thonty.'« 

Margaret  H.  McFarland. 
Deputy  Secretary: 
IFR  Doc.  93-17146  Filed  7-19-93.  8  45  am] 

WLCNG  CODE  WIO-OI-M 


DEPART Mr 


i 


f  TPANSPCP'ATION 


Federal  AviBtior  Adnmiscgticn 

Advisory  Circular;  Alrcra'^  Engire 
Type  Certificatic  Handc:, ,« 

AGENCY:  Federal  Aviatmn 

.administration.  DOT. 

ACTON:  Notice  of  issuance  of  advisor>- 

circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC),  No 
3.1-2B.  Aircraft  Engine  Type 
Certification  Handbook.  "The  AC 
proWdes  information  and  guidance 
concerning  an  acceptable  method,  but 
not  the  only  method,  by  which 
compliance  with  the  type  certification 
requirements  of  aircraft  engines,  as 
required  by  Federal  Aviation 


■■   :>.«  £xcbang«  Act  RelMse  No.  324S2.  supia 


'•"The  "HLX  has  represHtitpd  that  it  wiH  provide 
written  notice  of  th«  change  to  its  membsrs  no  latw 
than  Wednosday.  Ny  14,  1993.  Telephone 
convPTMtion  lielween  Michole  R.  Weisbsjum. 
Associate  General  Counsel.  PHLX.  and  Bradlev  S 
RillBr.  Attorney.  Division  of  Market  Regulation. 
Commission,  jiily  12. 1993.  See  Draft  Information 
Circuiar:  3-93.  from  PHLX  Matkat  Surveillance 
Depdftment  to  Members. 

'>l5U.S.C78»(b)(2)(198e). 

>*  17  CFR  200.3O-3(aMl2)  (1992). 


Regulations  (F.*.R)  part  33.  may  be 
accomplished 

DATES:  Advisory  Circular  No.  33-28  was 
issued  by  the  New  England  Aircraft 
Certification  Ser\'ice,  Engine  and 
Propeller  Directorate,  on  June  30, 1993 
FOn  FURTHER  INFORMATION  CONTACT: 
Federal  Aviation  AdaiinistraUon  (FAA), 
Attn:  Chung  Hsieh.  Engine  and 
Propeller  Standards  Staff.  ANE-110. 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803-5299,  telephone 
(617)  233-7115.  fax  (617)  238-7199. 
SUPPLEMEfciTARV  INFORMATION:  Interested 
parties  v.-r,:  fc;;.tn  the  opportunity  to 
review  and  comment  on  the  draft  AC 
during  the  proposal  and  development 
phases.  Notice  was  published  in  the 
Federal  Register  (54  FR  21517).  May  18. 
1989,  to  announce  the  availability  of, 
and  request  comments  to,  the  draft  AC. 
All  comments  were  reviewed  and 
appropriate  comments  are  incorporated 
in  the  AC. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C.  106(g).  49 
U.S.C.  App.  1354(a).  1421  and  1423. 
provides  procedures  and  guidance  by 
which  engine  manufacturers,  engine 
modifiers,  issuance  of  an  engine  type 
certificate,  an  amended  type  certificate, 
or  a  supplemental  type  certificate. 
Issued  in  Burlington.  Massachusetts,  on 
]v.ns  30, 1993.    . 
lay  ].  Pardee, 

Asst.  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice 
IFR  Doc.  93-17168  Filed  7-19-93;  8  45  ami 

(HLUNO  CODE  4910-1S-M 


Ir'ent  to  Ruifl  en  Apptlcstlcn  to  t'-'tsose 
ar':'.  Use  'he  P^vzo-^e  F'-cm  a 
Fajsen.'ier  Facility  Charge  (FFC)  at 
Aspen-P'tkin  County  Airpc-t'Sardy 
Fieid,  Aspen,  CO 

AGc-'CY;  K'^deral  Aviation 
Adnunistration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  F.\A  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Aspen-Pitkin 
County  Airport/Sardy  Field  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  .\cX  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  .\viation 
Regulations  (14  CFR  part  158). 
DATES:  Comment,';  must  be  received  on 
or  ^etoro  Ai;2-  st  \:t.  1993. 


UMI 


Fpirrai   Rr^msler       \'  A.   58,  No.  137  /  Tuesday.  July  20,  1993  /  Notir^ 


ADDRESSES;  (Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration. 
5440  Roslyn.  suite  300,  Denver,  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Scott 
Smith,  Director  of  Aviation.  Aspen. 
Colorado  at  the  following  address: 
Aspen-Pitkin  County  Airport/Sardy 
Field.  0233  East  Airport  Road.  Aspen, 
CO  81611. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Aspen-Pitkin 
County  Airport/Sardy  Field  under 
SISR  23  of  part  1  SR 
rCR  FURTHER  iNF0BMAl!ON  CONTACT: 
Mr.  Brad  Davis,  (303)  28b-552[i,  Denver 
Airports  District  Office.  DEN-ADO; 
Federal  Aviation  Administration;  5540 
Roslyn.  suite  300.  Denver,  Colorado 
80216-6026.  The  appUcation  may  be 
reviewed  in  person  at  this  same 
location 

SUPPLEMENTARY  isronMA-'iON:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Aspen-Pitkin  County  Airport/Sardy 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  June  16.  1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Pitkin  County  was  not 
substantially  complete  within  the 
requirements  of  §  158.29(a)(i)(v)  of  part 
158.  The  following  item  was  required  to 
complete  the  application:  The  FAA 
required  supporting  information  from 
Pitkin  County  to  demonstrate  that  Pitkin 
County  Ordinance  No.  90-12,  enacted 
November  27,  1990,  is  either  not  subject 
to  or  was  adopted  in  compliance  with 
section  9304(e)  of  Airport  Noise  and 
Capacity  Act  of  1990  (ANCA)  and  part 
161  of  the  Federal  Aviation  Regulations 
'14  CFR  part  161). 

By  letter  dated  June  30,  1993,  Pitkin 
County  declined  to  provide  the 
supplemental  information  requested  to 
complete  this  application.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  29,  1993. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00 


Proposed  charge  effective  date: 

December  1.  1993 
Proposed  charge  expiration  date:  June 

30. 1996 
Total  estimated  PFC  revenue: 

$1,533,541.00 
Brief  description  of  proposed  projects: 

Relocate  State  Highway  82;  overlay 

nmway  15/33. 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  Air  Taxi/ 

Commercial  operators  operating 

pursuant  to  FAR  part  135.1.  subpart 

a.3. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMAL  OS  :  tKTiCT"  and  at  the  FAA 
regiuiiai  Airpurib  uifice  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SVV.,  suite  540;  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Aspen- 
Pitkin  County  Airport/Sardy  Field. 

Issued  in  Renton,  Washington  on  July  8, 
1993. 

Jack  A.  Scott, 

Acting  Manager,  Airports  Division,  Northwest 
Mountain  Region. 
[PR  Doc.  93-17163  Filed  7-19-93;  8:45  am] 

BILLMG  CODE  4910-1S-M 


ifite'^t  To  Ru'e  or  Ape  'cs:  ■-■-■  To 
IfTipose  snc  Use  the  Peve^-je  frc-  a 
Passenger  Faci>!*v  Oanre  'PFC,  a: 
Co'ijmbus  Mel^oDo:.'a-'  A  T'/'t, 
Cc'-jmbus,  GA 

age.ncy:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Columbus 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
•-4  TTRpart  158). 

OATES:  Comments  must  be  received  on 
or  before  August  19. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office. 
1680  Phoenix  Parkway,  suite  101, 
Atlanta.  Georgia  30349. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mark 
Oropeza.  Airport  Director  of  the 
Columbus  Airport  Commission  at  the 
following  address:  3250  West  Britt 
David  Road,  Columbus.  Georgia  31909- 
5399. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbus 
Airport  Commission  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Catliy  Nelmse,  Program  Manager, 
Atlanta  Airports  District  Office.  1680 
Phoenix  Parkway,  suite  101.  Atlanta. 
Georgia  30349,  telephone  number  (404) 
994-5306.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPt£MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Columbus  Metropolitan  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  July  2.  1993.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Columbus  Airport  Commission  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  2.  1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 

1, 1993 
Proposed  charge  expiration  date: 

January  31.  1997 
Total  estimated  PFC  revenue: 

$1,220,000 
Brief  Description  of  proposed  project(s): 

a.  Airfield  signage 

b.  Airfield  lighting  rehabilitation 

c.  Standby  emergency  airfield 
generator 

d.  Easement  acquisition  and  approach 
clearing 

e.  Taxiway  "F"  extension 

f.  Rehabilitate  runway  12/30 

g.  Taxiway  ■'C"  reconstruction 
h.  Terminal  building  demolition 
i.  Master  plan  update 

j.  Airport  security  vehicle 
k.  North  general  aviation  apron 
rehabilitation 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 


38805 


Federal  Register 


■ll?  /  Tuesday,  julv  20,  1993  /  N'otices 


Any  person  may  inspect  the 
apolication  in  person  at  the  FAA  ofBce 

.r^'-'  v.-  ive  '.inder  "FOR  FUPTHEP 
(NFORMATION  CONTACT    . 

In  addition,  anv  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcalion  in  person  at  the  Columbus 
.•\irport  Commission. 

Issued  in  Atlanta.  Georgia  on  hily  6.  1993 
Stephen  A.  Brill. 

Mana^fr.  Airports  Dixisian.  Southern  Region. 
IFR  Dnc.  91-17164  Filed  7-19-93;  8:45  am] 

Bii— NG  COj€  4010-tJ-M 


UMI 


Intent  To  Rule  en  Appitcatlon  To 

Irr.pose  and  Use  a  Passenger  Facility 
Cha'-ge  (PFC)  at  Gunnison  County 

Alport,  G'jnniso-,  CO 

AGENCY;  Federal  Aviation 
AdT.inistration  (FAA),  DOT, 
action:  Notice  of  intent  to  rule  on 

A;,  plication. 

SUMMARY:  The  F.AA  proposes  to  rule  and 
invites  public  corament  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Gunnison  County 

Airpor'  jTier  'he  provisions  of  the 
.•\viation  Se.*ety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
B  J  Iset  Reconciliation  Act  of  1990) 
J'\j.b.  L  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
p;^rt  153 
CATiS:  Comments  must  be  received  on 

-  hefore  August  19, 1993. 
ADDRESSES:  Comments  on  this 
-i;;y.:tatij:i  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  VViechmann,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration, 
5440  Roslyn,  suite  330.  Denver,  CO 
80216-6025. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary  R 
Tomsic,  County  Manager.  Gunnison. 
Colorado,  at  the  following  address:  711 
West  Rio  Grande  Avenue,  suite  15, 
Gunnison,  Colorado  81230. 

Air  carriers  and  foreign  air  earners 
may  submit  copies  of  written  comments 
previously  provided  to  Gunnison 
County,  under  §  158.23  of  part  158 
POP  FURTHER  t^*fORMAT10N  CONTACT: 
M-   Chr.s  S(,ha!f(?r,  ,,3(i'l    ^r,f— r,i5: 
^'--ve-  Ai-p.-s  Distr.,.!  U't:..9,  DEN- 
^,L;ij  Fedo.-ai  .Aviaiiu;:  .AniMnislration; 
''4i  I  Kosi>r.,  suite  30u   ;)*-';;v9r. 
Colorado  BOZliS-fM  _-  The  ,tpp::.aron 
may  be  reviewed  ;:.  i-tr-*'  r.  -it  f  .  ^  --iine 
location. 
'•oPPLEMeNTARV  INfORMATlON:  The  FAA 

roposes  to  nile  aiia  ir.v  :!.fs  public 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Gunnison  County  Airport,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  1 58  of  tlie  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  May  25. 1993.  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  a  PFC  submitted  by 
Gunnison  County  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  peart,  no  later  than  August 
27.  1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC  S3.00 
Proposed  charge  effective  date: 

November  1,  1993 
Proposed  charge  expiration  date: 

February  28.  2000 
Total  estimated  PFC  revenue: 
S989.118.00 

Brief  description  of  proposed  projects: 
Expand  passenger  terminal  building; 
terminal  building  safety  modifications, 
install  taxiway  guidance  signs,  modify 
airport  electric  vault;  expand  air  carrier 
apron;  install  security  access  control 
system;  acquire  new  ARFF  vehicle: 
construct  parallel  taxiway  to  end  of 
runway  6;  rehabilitate  and  expand  GA 
apron;  relocate  buildings;  update  airport 
master  plan:  overlay  runway  6/24  and 
apply  porous  friction  course:  acquire 
snow  removal  equipment  and  acquire 
land. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  und^-  top  further 
INFORMATKW  CONTACT"  and  at  tiie  FA.A 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600. 1601  Lind  Avenue 
SW..  Suite  540.  Renton.  WA  98055- 
4056 

In  addition,  any  person  may,  upon 
request.  Inspect  the  application,  notice 
emd  other  documents  germane  to  the 
application  in  person  at  Gunnison 
County  Airport 

Issued  in  Renton.  Washington  on  |uly  8, 
1993. 

lick  A.  Scott. 

ActingManagBT.  Airports  Division.  Northwest 
Mountain  Regioa. 
IFR  Doc.  93-17162  Filed  7-6-93;  8:45  ami 

B4UJNQ  CODE  4aiO-1S-U 


Federal  Highway  Administration 

Environmental  Impact  Statement:  Clark 
County,  WA 

AGENCY:  Federal  Huhway 

A  i:n:'us?r3tion  (FHVVA).  DOT. 

ACTiON:  N  .'.ice  of  intent, 

SUMMARY:  The  FinV.\  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  roadway  project 
in  the  City  of  Vancouver,  Clark  County. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  F.  Morehri.id.  Division 

Administrator.  FmVA.  711  Capitol  Way. 

suite  501,  Qlyrapia,  Washington  98501. 

Telephone:  206-753-9413  or  Gerald 

Smith.  District  Administrator— WSDOT. 

4200  Main  Street.  Vancouver. 

Washington  98668.  Telephone:  206- 

696-6437  or  Thayer  Rorabaugh. 

Manager  of  Transportation.  City  of 

Vancouver,  210  East  13th  Street. 

Vancouver.  Washington  98660, 

Teleohone:  206-f)96-8200. 

SUPPLEMENTARY  INFORMATION:  The 

FHW.\.  m  coopsration  witii  the 

Washington  State  Department  of 

Transportation  and  the  City  of 

Vcmcouver  will  prepare  an 

environmental  impact  statement  (EIS) 
on  a  proposal  to  extend  the  Mill  Plain 
Boulevard/ ISlh  Street  Couplet 
westward  apprc-imately  1.5  miles  from 
its  present  terminus  at  Columbia  Street 
in  the  City  of  Vancouver  to  a  new- 
terminus  at  Forth  Plain  Boulevard.  The 
proposal  would  involve  the 
construction  of  appro.ximately  1.5  miles 
of  new  4-lan9  roadway  westward  along 
the  present  15tli  Street,  a  new  bridge 
crossing  of  the  Burlington  Northeni  rail 
yard,  and  a  r.«v.'  roadway  panning 
northwesterly  through  the  Pert  of 
Vancouver  from  the  end  cf  the  bridge  to 
intersect  Fourth  Plain  Boulevard  near 
Weigel  Street. 

LTiprovements  to  liie  roadway  are  - 
considered  nev:essary  to  provide 
adequate  .access  from  downtown 
Vancouver  and  I-.5  to  the  Pn.'-*  of 
Vancouver  and  areas  west  of  the  Po.t  .^ 
corridor  study  was  conducted  about  ten 
years  ago  to  determine  the  best  way  to 
provide  improved  acress  to  tne  Fort  to 
accommodate  the  expiected  doubting  of 
its  err.plovment  between  1990  and  2010. 
.After  evaluating  five  main  corridor 
alternatives  connection  1-5  to  the  Port, 
the  study  determined  that  the  .M.li  Plain 
corridor  was  the  best  choice  because  it 
provides  the  most  direct  connection,  it 
reinforces  tiie  business  relationship 
between  the  downtown  area  and  tiie 
Port,  it  better  utilizes  the  existing 
investment  in  the  I-5/Mi'i  PI.^.!n 
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interchange,  and  it  improves  the 
internal  circulation  in  the  Port  for 
vehicles  and.  potentially,  the  railroad. 
For  this  reason,  the  only  other 
alternative  under  consideration  is  the 
No-build. 

Environmental  issues  that  are 
expected  to  be  of  greatest  concern  are: 
historic  resources,  noise,  traffic,  air 
quality,  dislocation  of  residents  and 
businesses,  and  localized  economic  and 
land  use  impacts. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
by  the  City  of  Vancouver  to  appropriate 
Federal,  State  and  local  agencies  and  to 
private  organizatioQs  and  citizens.  A 
public  involvement  program  involving 
the  formation  of  advisor>'  groups  and 
several  public  meetings  is  part  of  the 
proposed  EIS  process.  Public  notice  will 
be  given  of  all  such  meetings.  The  draft 
EIS  will  b«  Ai  ailahif  fi).--  public  and 
agency  revtew  pn  rr  *    t;;e  public 
hearing.  No  form  .  -  (.•  .ng  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  ra.;ge  uf  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  al!  interested  parties 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FEW  \  nt.  the  address 
provided  above. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction,  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  July  2, 1993. 
Lynn  A   fortpr 

Area  Engit  ■".'■  Fh"\' A  Washington  Division 
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Research  end  Special  Programs 

Administration  (RSPAj 

Meetings  of  Pipeline  Safety  Advisory 
Committees 

F   r'^uant  !o  section  10{aM2)ofthe 
F  eriera!  Advisory  Committee  Act  (Pub. 

l.  92-463.  5  US  C.  Appl)  notice  is 
I'.ereby  given  of  the  foiiowing  mee'me'- 
of  the  Technical  Pipeline  Safetv 
Standards  Committee  (TPSSCj  and  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee 
(THLPSSCi  Each  Committee  :wi'V.n^,  as 
vvel!  ns  a  joint  session  of  the  tw 
Committees  wiii  be  held  in  room  8236 
of  the  U.S.  Departn.ent  of 
Transportation  Building.  400  Seventh 
Street.  SW..  Washington,  DC. 


On  August  3, 1993,  at  8:30  a.m.,  the 
TPSSC  will  meet  to  discuss  and  vgte  on 
the  technical  feasibility,  reasonableness, 
and  practicability  of  proposed  rules 
regarding: 
— Passage  of  Instrumental  Internal 

Inspection  Devices  (NPRM  issued 

November  20. 1992;  57  FR  54745) 
— Excess  Flow  Valve  Installation  on 

Service  Lines  (NPRM  issued  April  21, 

1993;  58  FR  21524) 

In  addition,  the  agenda  will  include  a 
pf  esentation  by  the  Gas  Research 
Institute  (GRI)  on  potential  GRI/Office  of 
Pipeline  Safety  (OPS)  cofunding 
research  projects. 

At  1  p.m.,  the  TPSSC  will  be  joined 
by  members  of  the  THLPSSC  for  a  joint  • 
session  which  will  include: 

1 .  RSP A  Acting  Administrator's 
Overview 

2.  Status  Reports  on  Various  Pipeline 
Safety  Program  Issues  (budget 
environmental  review  of  the  pipeline 
safety  program,  OPS  work  redesign, 
and  regulations  in  progress) 

3.  Overview  and  status  of  OPS'  risk 
assessment  prioritization  process, 
including  the  Committees  role  in  the 
process  and  trial  rating  of  solutions 

On  August  4,  1993,  at  9  a.m.,  the  joint 
TPSSC-THLPSSC  session  on  risk 
assessment  prioritization  will  continue. 
It  will  be  foUowed  by  a  group 
discussion  on  gnn\-ing  data  needs/ 
innovative  ways  of  collecting  data. 
Finally,  a  group  discussion  on 
expanding  the  Committee's  role  beyond 
regulatory  review  will  close  out  the  joint 
session  at  12  noon. 

At  1  p.m..  the  THLPSSC  will  meet  to 
discuss  and  vote  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  proposed  rules 
regarding: 

— Passage  of  Instrumented  Internal 
Inspection  Devices  (NPRM  issued 
November  20,  1992;  57  FR  54745) 
—Transportation  of  a  Hazardous  Liquid 
in  Pipelines  Operating  at  20  Percent 
or  Less  of  Specified  Minimum  Yield 
Strength  {NPRM  issued  March  3, 
1993;  58  FR  12213) 

In  addition,  THLPSSC  industry 
members  will  give  their  perspectives  on 
the  impact  of  tfie  environmental 
requirements  in  the  Pipeline  Safety  Act 
of  1992  on  the  pipeline  industry. 
Finally,  OPS  staff  will  provide  a  briefing 
on  Oil  Pollution  Act  initiatives. 

Each  meeting  will  be  open  to  the 
public,  but  attendance  will  be  limited  to 
the  space  available.  Please  Note  That 
Attendance  Will  Particularly  Be  Limited 
During  The  >  >ir*  Session  Of  The  Two 
Committees  Because  Of  Space 
Constraints.  Members  of  the  public  may 


present  oral  statements  on  the  topics. 
Due  to  the  limited  time  available,  eadi 
person  who  wants  to  make  an  oral 
statement  must  notify  Rebecca  Key, 
room  2335,  Department  of 
Transportation  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 
telephone  (202)  366-1640.  not  later  than 
Tuesday,  July  27,  1993.  of  the  topics  to 
be  addressed  and  the  time  requested  to 
address  each  topic.  The  presiding  officer 
may  deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  any 
oral  presentation.  Members  of  the  public 
may  present  written  statements  to  ths 
Committees  before  or  after  any  meeting. 

Issued  in  Washington.  DC.  on  July  14. 
1993 

Richard  L.  Beam. 
Deputy  Associate  Admimstrator. 
IFR  Doc.  93-17120  Filed  7-19-93,  8  45  am) 
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luly  14.  1993 

The  Departm.ent  of  Treasur\'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
PubUc  Law  96-511  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury*  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  rexiewer  listed 
and  to  the  Treasurj*  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasur,'  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 


In' 


•nue  Service 


OMB  Number:  New 
Fonri  Number  IRS  Form  AA 
Type  of  Renew;  New  collection 
ri(/e.  Internal  Revenue  Service  (IRS) 

Applicant/Employee  Data  Form 
Description:  The  IRS  does  not  have  a 
recruitment  tracking  system  in  place. 
This  form  will  allow  the  Service  to 
determine  where  (schools)  we  are 
getting  our  applicants  from,  their 
academic  background,  and  correlate 
that  information  with  their  career 
movement.  To  properly  measure  the 
data,  we  need  to  have  applicants 
interested  in  our  positions  complete 
the  data  form. 
Respondents:  Individuals  or 
househokls.  Federal  agencies  or 
employees 
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Estimated  .\umber  of  Respondents: 

6,000 
Estimated  Burden  Hours  Per 

Respondent:  10  minutes 
Frequency  of  Response:  Semi-annually. 

Annuallv 
Estimated'Total  Reporting  Burden:  960 

hours 
0MB  Xumber:  New 
Form  Sumber  IRS  Form  RNO  91819 
Type  of  Review:  New  Collection 
Title:  Internal  Revenue  Service  (IRS) 
Race  and  National  Origin  for 
Applicants/Employees 
Description:  The  Internal  Revenue 
Ser%ices  does  not  have  a  form  for  the 
collection  of  Race  and  National  Origin 
Identification  from  applicants.  This 
scanning  form  on  its  own  and  when 
combined  with  other  IRS  tracking 
forms  (i.e..  Form  AA)  will  allow  the 
Service  to  determine  its  applicant/ 
employee  pool,  and  thereby,  enhance 
its  recruitment  plan. 
Respondents:  Individuals  or 
households,  Federal  agencies  or 
employees 
Estimated  Number  of  Respondents: 

6,000 
Estimated  Burden  Hours  Per 

Respondent:  3  minutes 
Frequency  of  Response:  Semi-annually. 

Annually 
Estimated  Total  Reporting  Burden:  300 

hours 
0MB  Number:  1545-0619 
Form  Number:  IRS  Form  6765 
Type  of  Review:  Revision 
Title:  Credit  for  Increasing  Research 
Activities  (or  for  claiming  the  orphan 
drug  credit) 
Description:  IRC  section  38  allows  a 
credit  against  income  tax  (determined 
under  the  IRC  section  41)  for  an 
increase  in  research  activities  of  a 
trade  or  business.  Section  28  allows  a 
credit  for  clinical  testing  expenses  in 
connection  with  drugs  for  certain  rare 
diseases.  Form  6765  is  used  by 
businesses  and  individuals  engaged  in 
a  trade  or  business  to  figure  and 
report  the  credit.  The  data  is  used  to 
verify  that  the  credit  claimed  is 
correct. 
Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 
Estimated  Number  of  Respondents/ 

Recordkeepers:  13,500 
Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 8  hours,  51  minutes 
Learning  about  the  law  or  the  form — 

53  minutes 
Preparing  and  sending  the  form  to  the 
IRS — 1  hour,  5  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  146,070  hours 


OMB  Number:  1545-1004 

Form  Number:  IRS  Form  1120-REIT 

Type  of  Review:  Revision 

Title:  U.S.  Income  Tax  Return  for  Real 

Estate  Investment  Trusts 
Description:  Form  1120-REIT  is  filed  by 
a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  RETT  in  order 
to  report  its  income  and  deductions 
and  to  compute  its  tax  liability.  IRS 
uses  Form  1120-REIT  to  determine 
the  REIT  has  correctly  reported  its 
income,  deductions,  and  tax  liability. 
Respondents:  Businesses  or  other  for- 
profit 
Estimated  Number  of  Respondents/ 

Recordkeeper:  176 
Estimated  Burden  Hours  Per 
Responden  t/Recordkeep  er 
Recordkeeping— 57  hours,  24  minutes 
Learning  aoout  the  law  or  the  form — 

18  hours,  21  minutes 
Preparing  the  form— 36  hours,  50 

minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 4  hours.  50 
minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  20,665  hours 
Clearance  C^icer.  Garrick  Shear,  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  93-17099  Filed  7-19-93;  8:45  am) 
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Public  Information  Collection 

Doq'jireTionfs  S,,jb''^itted  to  OMB  for 

Review 

July  14. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 


Form  Number:  IRS  Form  1099-R 
Type  of  Review:  Extension 
Title:  Distributions  From  Pensions. 
Annuities,  Retirement  or  Profit- 
Sharing  Plans,  IRAs,  Insurance 
Contracts,  etc. 
Description:  Form  1099-R  is  used  to 
report  distributions  from  pensions, 
annuities,  profit-sharing  or  retirement 
plans,  IRAs,  and  the  surrender  of 
insurance  contracts.  This  information 
is  used  by  IRS  to  verify  that  income 
has  been  properly  reported  by  the 
recipient. 
Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions,  Small 
businesses  or  organizations 
Estimated  Number  of  Respondents: 

350,000 
Estimated  Burden  Hours  Per 

Respondent:  20  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

14,190,000  hours 
OMB  Number:  1545-1079 
Form  Number:  IRS  Form  9041 
Tvpe  of  Review:  Revision 
Title:  Application  for  Electronic/ 
Magnetic  Media  Filing  of  Business 
and  Employee  Benefit  Plan  Returns 
Description:  Form  9041  will  be  filed  by 
fiduciaries,  partnerships,  and  plan 
sponsors/administrators  as  an 
application  to  file  their  returns 
electronically  or  on  magnetic  media; 
and  by  software  firms,  service 
bureaus,  and  electronic  transmitters  to 
develop  auxiliary  services. 
Respondents:  Businesses  or  other  for- 
profit 
Estimated  Number  of  Respondents: 

3,000 
Estimated  Burden  Hours  Per 

Respondent:  18  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden.  900 

hours 
Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 
OMB  Reviewer:  Mi!o  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  93-17100  Filed  7-19-93;  8:45  am) 
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Borrowing  Committee  of  the  Public 
Securities  Association 

AGENCY:  Treasury  Department, 
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ACTiON:  Notice  of  determination  of 
j.ece.ssity  for  renewal  of  the  Treasury 
Borrowing  Advisor)-  Committee  of  the 
Public  Securities  Association. 

SUMMARY:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Treasury 
Borrowing  Advisory  Committee  of  the 
Public  Securities  Association. 

The  Department  of  the  Treasury 
tiiinounces  the  renewal  of  the  charter  for 
the  Treasury  Borrowing  Advisory 
Committee  of  the  Public  Securities 
A.ssociation  in  accordance  with  the 
Federal  Advisory  Committee  Act,  f> 
U.S.C.  app.  I. 

The  Secretary  of  the  Treasury  has 
determined  that  the  renewal  of  this 
committee  is  necessary  and  in  the 
public  interest.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration. 

Purpose 

The  committee  provides  informed 
advice  as  representatives  of  the  financial 
community  to  the  Secretary  of  the 
Treasury  and  Treasury  staff,  upon  the 
Secretary  of  the  Treasury's  request,  in 
carrying  out  Federal  financing  and  in 
the  management  of  the  public  debt. 

Scope 

The  committee  considers  commercial 
and  financial  information  relevant  to  its 
objectives  and  consults  with  and 
advises  the  Secretary  of  the  Treasury' 
and  Treasury  staff  with  respect  to  debt 
management  operations,  and  makes 
reports  and  recommendations. 

Meetings  are  closed  to  the  public 
since  all  portions  of  the  meeting 
concern  matters  that  are  exempt  from 
disclosure  under  the  provision  of 
subsection  552b(c)(9){A)  of  title  5  of  the 
United  States  Code,  and  that  the  public 
interest  requires  that  such  meetings  be 
closed  to  the  public. 

Although  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  recommendations  would  lead  to 
significant  financial  speculation  in  the 
securities  markets.  Thus,  these  meetings 
also  fall  within  the  exception  covered 
by  subsection  552(b)(c)(9)(A)  of  title  5  of 
the  United  States  Code. 

Membership  consists  of  20-25 
members  who  are  experts  in 
Government  securities  markets, 
involved  in  a  senior  position  in  debt 
markets  as  investor,  investment  advisor, 
or  as  a  dealer,  in  debt  securities  and  are 
appointed  by  the  Public  Securities 
Association  from  its  association 
membership.  Members  must  be  highly 


competent,  experienced  and  actively 
involved  in  financi«l  maricets.  Effort  is 
made  to  get  regional  representation  so 
that  committee  views  are  a  reasonable 
proxy  for  nationwide  views.  As  far  as 
possible,  balance  between  dealers  and 
investors  is  sought.  From  time  to  time, 
members  are  added  or  deleted  to  reflect 
changing  responsibilities  and  to  provide 
for  a  rotation  of  membership  in  areas 
where  more  than  one  qualified 
candidate  may  be  available. 

Statement  of  Public  Interest 

It  is  in  the  public  interest  to  continue 
the  existence  of  the  Treasury  Borrowing 
Advisory  Committee  of  the  Public 
Securities  Association.  The  Secretary  of 
the  Treasury,  with  the  concurrence  of 
the  General  Ser\'ices  Administration, 
has  also  approved  renewal  of  the 
committee. 

Authority  for  this  committee  will 
expire  two  years  from  the  date  the 
charter  is  filed  with  the  appropriate 
Congressional  committees,  unless  prior 
to  the  expiration  of  its  charter,  the 
comm.ittee  is  renewed. 

The  Assistant  Secretary  (Management) 
has  determined  that  his  document  is  not 
a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  the  Department  of  the  Treasury  has 
renewed  the  charter  of  the  Treasury 
Borrowing  Advisory  Committee  of  the 
Public  Securities  Association  and 
approved  the  following  membership: 
Daniel  A.  Aheam,  Partner,  Wellington 

Management  Co.,  75  State  Street, 

Boston,  MA  02109. 
Thomas  Bennett,  partner.  Miller 

Anderson  &  Sherrerd,  One  Tower 

Bridge,  West  Conshohocken,  PA 

1942rt. 
Louis  Betanzos,  Executive  Vice 

President,  National  Bank  of  Detroit, 

611  Woodward  Avenue.  Detroit,  MI 

48226. 
Jon  S.  Corzine.  Partner.  Goldman.  Sachs 

&  Company.  85  Broad  Street,  New 

York,  NY  10004. 
Ralphael  de  la  Gueronniere,  Chairman, 

Discount  Corporation  of  New  York,  58 

Pine  Street,  New  York.  NY  10005. 
Kenneth  de  Regt,  Managing  Director, 

Morgan  Stanley  &  Company,  25  Cobot 

Square,  Canary  Wharf.  London  El 4 

4QA.  England. 
Richard  Kelly,  Chairman  of  the  Board. 

Aubrey  G.  Lanston  &  Co.,  Inc..  1 

Chase  Manhattan  PI.  53rd  Fl.  New 

York.  NY  10005. 


Mark  F.  Kessenich.  Jr..  President. 
Eastbridge  Capital.  Inc..  135  East  56th 
Street.  New  York.  NY  10022. 

Bruce  R.  Lakefield.  Managing  Director. 
Lehman  Brothers.  200  Vesey  Street. 
9th  Fl..  New  York.  NY  10285. 

Robert  D.  McKnew.  Executive  Vice 
President.  Bank  of  America.  555 
California  Street,  10th  Fl..  San 
Francisco.  CA  94104. 

Gregory  C.  Menne,  Vice  President.  A.G 
Edwards  &  Sons,  Inc.,  One  North 
Jefferson,  St.  Louis.  MO  63103 

Daniel  T.  Napoli.  Senior  Vice  President 
&  Director,  Merrill  Lynch  Capital 
Markets  &  Risk  Management,  World 
Financial  Center  N.  Tower,  New 
York.  NY  10281. 

Richard  B.  Roberts.  Exec.  Vice 
President,  Wachovia  Bank  &  Trust 
Co..  NA.  P.O.  Box  3099.  Winston- 
Salem.  NC  27105, 

.Marcy  Recktenwald.  Managing  Director. 
BT  Securities.  Inc..  130  Liberty  Street. 
New  York.  NY  10006. 

Joseph  Rosenberg.  President.  Lawton 
General  Corporation.  667 -Madison 
Avenue.  New  York.  NY  10021-8087 

Stephen  Thieke.  Managing  Director. 
Morgan  Guaranty  Trust  Co..  60  Wall 
Street.  4th  Fl..  New  York.  NY  10260. 

Craig  M.  Wardlaw.  Exec.  Vice  President. 
NationsBank  Corporation. 
Nationsbank  Corporate  Center. 
Charleston.  NC  28255-0001. 

Patricia  Zlotin.  Exec.  Vice  President. 
Massachusetts  Financial  Services  Co  . 
500  Boylston  Street.  Boston.  MA 
021167. 

Dated:  July  14. 1993. 
Deborah  M.  Witchey, 

Acting  Assistant  Secretary  (ManagementI 
IFR  Doc.  93-17180  Filed  7-19-93;  8  45  an'.! 

BILUNG  CODE  4aiO-2S-M 


Customs  Service 

[T.D.  93-54] 

Surrender  of  Customs  Broker  License: 
Joseph  Jacovlna 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury 

ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
September  4.  1992,  the  Secretary  of  the 
Treasury,  pursuant  to  section  641,  Tariff 
Act  of  1930.  as  amended.  (19  U  S.C. 
1641).  and  §  111.51(b)  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.51(b)),  accepted  the  surrender  of  tho 
license  issued  to  Joseph  Jacovina  (no. 
3294)  in  the  New  York  Customs  Region 
to  conduct  Customs  business. 
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Dated:  July  13. 1993. 

Ph.!  p  *>1f'U£er. 

Dirf-tor,  Ly;;;te  of  Trade  Operations. 

[FR  Dor  93-1:^101  Fi'ed  7-19-93;  8:45  am) 


BIL. 


:e  «."■ 


S-iSpe^.sion  of  Individual  Cus!o"~s 
Broker  Licenss  No.  67G7,  Enrq^^e 
Wismanp 

AGESCv:  U.S.  Customs  Service, 
r- :  1  '•  -.ent  of  the  Treasurj'. 
ACTiCi  General  notice. 


SUMMARY;  .Notice  is  hereby  given  that  on 
June  21, 1993.  the  Secretary  of  the 
Treasury,  pursuant  to  section  641,  Tariff 
Act  of  1930,  as  amended.  (19  U.S.C. 


1641).  and  §  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74).  suspended  the  individual 
broker  license  no.  6707  issued  to 
Enrique  Wismann  for  a  period  of  180 
days.  This  action  is  effective  as  of  June 
22.  1993. 

Dated:  )uly  13, 1993. 
Philip  Metzger, 

Director,  Office  of  Trade  Operations. 
(FR  Doc.  93-17103  Filed  7-19-93;  8:45  am] 

BiUJNG  CODE  4S20-02-M 

[T.D.  93-55] 

':,  .,^'<='"  "e'  '■;*  Cls'c"?  3''o«e'  L'Ce'"se 
'.V:)oc   N-eDuhf  &  Co. 

AGcNCf .  U.S.  Customs  Service. 
Department  of  the  Treasury. 


ACTION:  (,e:ieMi  notice. 


summary:  Nir.i  e  is  hereby  given  that  on 
.^e;)t  'IT  t  ►  r  4   1992,  the  Secretary  of  the 
Treasury,  pursuant  to  section  641,  Tariff 
Act  of  1930.  as  amended,  (19  U.S.C. 
1641),  and  §  111.51(b)  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.51(b)),  accepted  the  surrender  of  the 
license  issued  to  Wood,  Niebuhr  &  Co. 
(no.  4814)  in  the  New  York  Customs 
Region  to  conduct  Customs  business. 

da-hO:  July  13,  1993. 

Dirfctor,  Office  of  Trade  Operations. 

[FH  nnr  q-^-iTio?  Filed  7-19-93;  8:45  am) 

3:.J.'>G  CODE  i.S2Z~^:2^M 


TIME  AND  DA 

Z"    1  --i  -<  "I 


19  93 


13  Modifu 


UMI 


14  Process 
Violator  (";ase 
Region 

15  Wordin 
T::np  Orders. 


:nflM, 


Sunshine  Act  Meetings 


Tb's  section  of  the  FEDERAL  REGISTER 
cortaios  notices  of  meetings  published  .jno*^ 
t^e  'Government  in  the  SunsJwne  Act     "^'...t 
L  9i-<::9   5  U.S.C.  552b(e)(3). 


DEPARTMENT  OF  JoSTtCE 

UNITED  STATES  PAROLE  COMMISSION 

P-jblic  Announcement 

Pursuant  To  The  Government  In  the 

Sunshine  Act 

(PubUc  Law  94-409)  [5  U.S.C.  Section 

552b] 

TIME  AND  DATE:  1:30  p.m.,  Tuesday.  July 

27. 19^3 

PLACE:  5550  Friendship  Boulevard, 
Chtn  V  Chase,  Maryland.  20815. 
STATUS:  Open. 
MATTERS  TO  BE  CONSiDERED:  The 


following  mat: 


prs  r. 


^,lVO 


'n  placed  on 


the  agenda  fo.-  the  ope;-.  Parole 
Commission  mieetint 

1  .Approval  cf  n-.:nutes  of  previous 
Commission  m?'v:inj;, 

2  Reports  from  the  Chairmar. 
Ccmmissioners.  Legal,  Chief  of  Staff,  Ca.sp 
Operations,  and  Administrative  Sections 

3.  Controlhng  the  Cse  of  Express  .Mail 

4.  Change  of  Policy  With  Respect  To 
.Applvmg  The  Sentencing  Guidelines  In 
Effect  .W  The  Time  Of  The  Crime  For 
Transfer  Treaty  Cases. 

5  Establishment  of  "The  Victor  M  F   pf\'>s 
.Memorial  .Avvard"- 

6.  Proposal  For  New  Regulation  Regarding 
,\n  .Appeal  cf  a  Freedom  of  Information  Art 
(FOLAi  Deraal  To  The  Chairman 

7  Revision  of  the  Procedure  a!  2  =>5-Cil,.^-. 
Regarding  The  Processing  nf  Poare  Repor.s 
under  FOI.A. 

8  Discussion  of  Bureau  of  Prisons  and  U.S. 
Probation  Ser^•ice  Comprehensive  Sanctions 
Centers 

9  Rating  the  Offense  of  Possession  of 
.A.T.muni'.ion  by  a  Convicted  Felon. 

10  Paroling  Policy  With  Rpsp«f  •  To  F;'s' 
Degree  Murder, 

11  Offender  Reimbursement  For  Drug 
Testing  Services. 

12.  Discussion  ofThe  Validity  of  The 
Salient  Factor  As  A  Risk  Predictive  Device 

13  Modification  of  F-3  Suf)ervision 
Report 

The  following  matters  have  been 
placed  on  the  consent  agenda  and  will 
be  considered  at  the  open  meeting  onlv 
if  a  Parole  Commissioner  requests  that 
they  be  discussed  at  the  meeting, 

14.  Processing  of  Institutional  Parole 
Violator  Cases  Outside  the  Originating 
Region 

1.=;.  Wording  For  Partial  Forfeiture  Of  Street 
Time  Orders, 


16.  Wording  On  Notices  Of  Action  When 
Adding  The  Community  Corrections  Center 
(CCC)  Aftercare  Condition. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations.  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  July  15. 1993. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  93-17333  Filed  7-16-93;  2:30  pm) 

BilUNG  CODE  44-Ck.j,-'  *i 


DEPARTMENT  Of  JUSTICE 

UNITED  STA'-ES  PA«C.,£.  COMMISSION 

i  UbiiL  AlliluuuL.t::iiit;iiL 

Pursuant  To  The  Government  In  the 

Sunshine  Act 

(Public  Law  Q4-409)  [5  U.S.C.  Section 

552b! 

DATE  AND  TIME:  Tuesday.  July  27. 1993. 

9. Oil  a.m 

PLACE;  5" 50  Friendship  Boulevard. 

Chevy  Chase,  Maryland.  20815. 

STATUS:  Clospd-Mpp'ing. 

MATTERS  CONSIDERED;  The  following 

matters  will  be  considered  during  the 

riospd  portion  r^  the  Commission's 

Bi;s:ne'is  Mee'.:  «; 


( 1  i  .^ppeals  to  the  Commission  involving 
nineteen  cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference  under 
28  C.F.R.  2.27.  These  cases  were  originally 
heard  by  an  examiner  panel  wherein  inmates 
of  Federal  prisons  have  applied  for  parole  or 
are  contesting  revocation  of  parole  or 
mandatory  release. 

(21  Discussion  of  Personnel  Related 
Mat'ers 

[3j  One  application  for  an  exemption 
submitted  under  29  U.S.Q  §  504(a). 

AGENCY  CONTACT:  Jeffrey  Kostbar.  Case 

Analyst,  National  Appeals  Board. 

I  lilted  States  Parole  Commission,  (301) 

492-5968, 

Dd-ed:  July  15,  1993. 
Michael  A.  Stover, 

Genpral  Cou.nse/,  U.S.  Parole  Commission. 
!FR  D  >c  93-17334  Filed  7-16-93;  2:30  pm] 

BIUJNG  C00€  4410-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE;  Weeks  of  j^^y  13,  ^b,  August  2. 

and  9,  1993 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Weekof '.ily  19 


Ffdera;  R('i.i..sler 
Vol.  58,  No.  137 
Tuesday,  July  20,  1993 


Tuesday.  July  20 

10:00  a.m. 
Briefing  on  Options  for  Addressing 
Shutdown  and  Low  Power  Risk  Issues 
(Public  Meeting) 
(ConUct:  Ashok  Tbadani,  301-504-2884) 
11:30  am. 
Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
1:30  p.m. 
Briefmg  on  Overview  of  NRC  Research 

Program  (Public  Meeting) 
(Contact:  George  Sege.  301-492-3904) 

Week  of  July  26— Tentative 

Thursday,  July  29 

10:00  a.m. 
Brieting  on  Options  for  Changes  to 
Regulation  of  Nuclear  Medicine  (Public 
Meeting) 
(Contact:  Darrel  Nash.  301-504-3610) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Mpotir,j,i  'if  needed) 

v\p*'k  oi  .\ugust2 — ^Tentative 

Monday,  August  2 

2:00  p.m. 

Briefing  on  Status  of  Part  100  Rule  Change 
and  Proposed  Update  on  Source  Term 
and  Related  Issues  (Public  Meeting) 

(Contact:  Leonard  Soffer,  301-492-3916) 

Tuesday,  August  3 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

VM'>--k  of  Quells!  '■-'•—Tentative 

Wednesday,  August  11 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDmoNAi  iNPOBMATlON:  By  a  vote  of  3- 
0  •  ,  de  Planque  was  not 

present)  on  July  12,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  Affirmation  of  "Georgia  Power 
Company — Partial  Director's  Decision 
Under  10  C.F.R.  §  2.206"  be  held  on  July 
14,  and  on  less  than  one  week's  notice 
to  the  public. 

\   te    •\ffmnation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 
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CONTACT  PEPSON  FOP  MC^E  IKf^Oftt4AT:CN; 

W.:::irr.  Mill,  (301)504-1661. 

3a! po    :  ,.%  • "    :g93. 

WiJiiam  M  Hiil,  Jr., 

<E(  ''  r-G.  K:ng  Officer.  Office  of  the 

-  -  :>  -    4     ■  -  43  Filed  7-16-93;  2:45  pm) 

BILLING  C00€  'SSC-C -M 
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1993 
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Corrections 


Federal  Register 
Vol.  58.  No.  137 
Tuesday.  July  20.  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents  These  corrections  a  e 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issjed  as  signed  documents  and  appear  in 
tne  appropriate  documen*  ca'pqories 
elsewhere  i^  f-.^e  issue 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

5uCFR  Pan  646 

[Docket  No.  930225-3146   !,D  052453Ai 
RIN  0648-AE91 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

Correction 

In  rule  document  93-15743  beginning 
on  page  36155  in  the  issue  of  Tuesday, 
July  6. 1993,  make  the  following 
correction: 

On  pace  36155,  in  the  first  column, 
under  SUMMARY:,  beginning  in  the 
seventh  line,  remove  "The  intent  of  the 
fisher\'  management  plan  without 
undue  burden  on  fishermen,  and  to 
clarify  the  regulations." 

BILUNG  CODE  15O5-01-D 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EG93-56-O00] 

Las  Vegas  Energy  Storage  Limited 
Partnership;  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

Cnrrprtinn 

Ir!  notice  document  93-16045 
appearing  on  page  36680  in  the  issue  of 
Thursday,  July  8,  1993,  in  the  second 
column,  the  Docket  No.  should  read  as 

9.et  forth  above 

BILUNG  CODE  150f-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commission 

lCP93-525-O00? 

Northwest  Pipeline  Corp  ;  Reaups' 
Under  Blanket  Authorization 

Correction 

In  notice  document  93-16266 
beginning  on  page  36955  in  the  issue  of 
Friday,  July  9,  1993.  on  page  36955,  in 
the  third  column,  the  Docket  No.  should 
rp  1  r)  a  ^  set  forth  above. 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HOUSING  .AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secreta-v  'or 
Public  and  Indian  Housing 

[Docket  No.  N-93-3639:  FR-3496 N-Olt 

NOFA  for  the  Rental  Voucher  P'og'-am 
and  Rental  Certificate  Prograr^ 

Correction 

SUMMARY:  On  July  8,  1993  (58  FR 
'*  "   '-    the  Department  published  in  the 
Federal  Register  a  Notice  of  Funding 
\v-.:  .f  .:  ••.  i.NOFA)  for  the  Rental 
\  v.i  r.er  rrugram  and  Rental  Certificate 
Program.  Because  of  a  printing  error,  a 
portion  of  the  notice  identifying  "Other 
Allocations"  was  inadvertently  omitted 
in  the  published  document.  Therefore, 
in  order  to  avoid  further  confusion,  this 
notice  republishes  section  "/.  Other 
Allocations",  as  it  appears  under 
"Section  D.  Application  Process,"  in  its 
entirety.  In  addition,  the    CA^ES:, 
ADDRESSES:,  and  FOR  FURTHER 
INFORMATION  CONTACT:"  paragraphs  are 
set  forth  below  for  the  convenience  of 
the  reader. 

DATES;  -Applications  for  all  funding 
under  this  NOFA  must  be  received  in 
the  HUD  Field  Office/Indian  Programs 
Office  by  3  pm.  local  time  (i.e.,  time  at 
the  office  where  the  application  is 
submitted)  on  August  23, 1993. 
ADDRESSES:  The  basic  application.  Form 
iiL'D-32515,  may  be  obtained  from,  and 
completed  appUcations  are  to  be 
submitted  to,  the  appropriate  HUD  Field 
Office/Indian  Programs  Office  for  the 
jurisdiction  in  which  the  applicant  is 
located  (see  Section  II,  Applications 
Processing,  of  the  NOFA).  (Attachment 
1  is  the  Application  form.) 


f  0  p  c ,, ,  a  - « t  R  i  -.  f :  •  u  M  ATION  CONTACT: 
Oeraid  J.  benoit.  Director,  Operations 
Branch.  Rental  Assistance  Division. 
Office  of  Public  and  Indian  Housing, 
room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.  Washington,  DC  20410-8000, 
telephone  (202)  708-0477.  Hearing-or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 

Accordingly,  notice  document  93- 
16175  beginning  on  page  36808  in  the 
issue  of  Thursday.  July  8, 1993,  is 
corrected  by  republishing  in  its  entirety 
section  "/.  Other  Allocations"  as  it 
appears  under  "Section  II.  Application 
Process,"  beginning  on  page  36812. 

/.  Other  Allocations 

In  addition  to  the  budget  authority  for 
"fair  share"  rental  vouchers  and  rental 
certificates,  $7,565  billion  of  additional 
budget  authority  (including  carrj'over 
budget  authority)  is  available  for 
allocation  in  Fiscal  Year  1993  for  rental 
vouchers  and  rental  certificates  for  the 
following  purposes: 

(1)  Public  Housing  Demolition  and 
Disposition  (Relocation  and 
Replacement  Housing).  Headquarters 
will  allocate  funds  directly  to  the  Field 
Offices  to  assist  families  that  are  living 
in  public  housing  projects  that  are  being 
demolished  or  disposed  of  with  HUD 
approval.  Relocation  and  replacement 
housing  assistance  will  be  provided  in 
the  form  of  5-year  rental  voucher  or 
rental  certificate  funding. 
(Approximately  504  units  and  $16.7 
million  in  budget  authority.) 

(2)  Rental  Voucher  and  Rental 
Certificate  Renewals.  Headquarters  will 
allocate  funds  directly  to  the  Field 
Offices  for  the  renewal  of  rental  voucher 
and  rental  certificate  funding 
increments  expiring  in  Fiscal  Year  1993. 
Renewal  funding  will  be  provided  in- 
kind  (i.e.,  rental  voucher  funding  for 
expiring  rental  voucher  increments,  and 
rental  certificate  funding  for  expiring 
rental  certificate  increments). 
(Approximately  200,978  units  and 
$6,645  bilhon  in  budget  authority ) 

(3)  Section  23  Conversions. 
Headquarters  will  allocate  rental 
certificate  funds  directly  to  the  Field 
Offices  for  tenant-based  rental 
assistance  to  residents  of  Section  23 
leased  housing  for  which  leases  are 
expiring.  Field  Office  requests  for 
funding  under  this  category  will  be 
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approved  on  a  first-com>:'  f;rs!  served 
basis  Field  Offices  must  include  all 
data  necessary  to  determine  the  amount 
of  funds  required.  (Approximately  381 
units  and  $12.4  million  in  budget 
authority.) 

(4)  Section  8  Amendments. 
Headquarters  will  allocate  Ren'.il 
Certificate  Program  cost  amem^ments  to 
provide  budget  authority  inciehses  to 
IIA  rental  certificate  programs  lo 
support  increases  in  housing  assistance 
payments  to  maintain  the  HA's  program 
at  the  number  of  units  originally 
approved  by  HUD.  For  consistency  with 
above,  Headquarters  will  alloc;  te  the 
funds  on  an  as  needed  basis  based  on 
actual  housing  costs  and  tenant 
contributions.  (Approximately  $416.5 
million  in  budget  authority.) 

(5)  HOPE  1,  2,  Section  5(h).  Section  18 
nnd  Urban  Revitcdization  Programs. 
Headquarters  will  allocate  funding  to 
provide  replacement  housing  in 
connection  with  Section  18,  Urban 
Revitalizalion,  HOPE  1  or  Section  5(h) 
activities;  or  relocation  assista.^ce  to 
families  affected  by  HOPE  1,  HOPE  2 
and  Section  5(h)  program  activities;  or 
assistance  to  non-purchasing  families 
affected  by  HOPE  2  program  activities. 
Field  Office/Indian  Programs  Office 
requests  for  rental  certificate  or  rental 
voucher  funding  under  this  category 
will  be  approved  on  a  first-come,  first- 
served  basis  after  notification  by  HUD 
that  a  Section  18,  Urban  Revitalization. 
HOPE  1,  HOPE  2  or  Section  5(h) 
application  was  approved.  Field 
Offices/Indian  Programs  Offices  should 
include  all  data  pertinent  to 
determining  the  eligibility  of  the  request 
for  funding  under  the  appropriate 
program  and  the  amount  of  funds 
required.  (Approximately  2,615  units 
and  $85  million  in  budget  authority.) 

(6)  HA  Portability  Fees.  Headquarters 
will  allocate  these  funds  to  pay  special 
preliminary  fees  to  HAs  under  Rental 
Voucher  and  Rental  Certificate  Program 
portability  provisions.  The  Department 
issued  a  HUD  Notice  PIH  92-14  (PHA). 
dated  April  22.  1992.  that  describes 
administrative  procedures  for  requesting 
the  special  preliminary  fees.  These 
funds  will  be  allocated  to  the  HUD 
Regional  Offices  using  the  housing 
needs  factors  developed  in  accordance 


with  24  CFR  791.402.  (Approximately 
S4  million  in  budget  authority.) 

(7)  HOPE  for  Elderly  Independence- 
National  Competition.  Headquarters 
will  allcoate  funding  to  assist  fiail 
elderly  persons  to  live  independently. 
HUD  will  conduct  a  national 
competition  for  supportive  sen,  ices 
grants  which  will  be  pubUshed  in  a 
NOFA.  HAs  selected  in  the  grant 
competition  also  will  be  providad 
budget  authority  for  rental  vouchers. 
(Approximately  1,500  and  $38.3  million 
in  budget  authority.) 

(8)  Moving  to  Opportunity 
Demonstration — National  Competition. 
Headquarters  will  allocate  funding  to 
assist  families  with  children  to  move 
out  of  areas  with  high  concentrations  of 
persons  living  in  poverty  through 
contracts  with  nonprofit  organizations. 
Appropriations  were  provided  for  rental 
certificates  and  rental  vouchers  to  be 
used  in  a  demonstration  involving  up  to 
six  cities  with  populations  over  400,000, 
in  metropolitan  areas  over  1,500.000 
population.  HUD  will  conduct  a 
national  competition  for  Section  8 
funding.  The  criteria  will  be  published 
in  a  NOFA.  (Approximately  1.856  units 
and  $67.7  million  in  budget  authority.) 

(9)  Family  Unification 
Demonstration — National  Competition . 
Headquarters  will  allocate  funding  to 
assist  families  with  children  for  whom 
the  lack  of  adequate  shelter  is  a  primary 
factor  which  would  result  in  the 
imminent  placemnt  of  the  family's 
child,  or  children,  in  out-of-home  care 
or  delay  in  the  discharge  of  the  child,  or 
children,  to  the  family  from  out-of-h(  in*^ 
care.  HUD  will  conduct  a  national 
competition  for  Section  8  funding  Tre 
criteria  will  be  published  in  a     Or  \ 
(Approximately  2,244  units  anu  i7Z 
million  in  budget  authority.) 

(10)  Homeless  Persons  with 
Disabilities.  Headquarters  will  allocate 
funding  to  Field  Offices  to  provide 
Section  8  rental  vouchers,  in 
conjunction  with  supportive  services 
from  other  Federal.  Starn     r  !,>  al 
sources,  to  homeless  perbur...  with 
disabilities.  The  assistance  is  t.:r-.  'Ih.; 
primarily  to  homeless  persons  v.  ■     ,,  -<■- 
seriously  mentally  ill,  have  chr  ;^ 
problems  with  alcohol  and/or  >;n  ks     r 
who  have  acquired  immunode' 
s>'ndrome  (AIDS)  and  related  c. 
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(Approximately  5.786  units  and  $147.7 
million  in  budget  authority.) 

(11)  Veterans  Affairs  Supportive 
Housing — National  Competition. 
Headquarters  will  allocate  funding 
under  this  joint  effort  between  HUD  and 
the  Department  of  Veterans  Affairs 
whereby  rental  vouchers  are  provided  to 
assist  homeless  veterans  to  obtain  rental 
housing  after  they  have  received 
treatment  from  a  Veterans  Affairs  (VA 
medical  facility.  HUD  is  conducting  a 
national  competition.  The  criteria  will 
be  published  in  a  NOFA. 
(Approximately  750  unitss  and  $19.1 
million  in  budget  authority.) 

(12)  Project  Based  Assistance — 
Washington,  DC.  Headquarters  will 
allocate  funding  to  provide  Section  8 
rental  certificates  based  on  a 
Congressional  mandate  for  a  multi- 
cultural tenant  empowerment  and 
homeownership  project  to  be  located  in 
the  District  of  Columbia. 
(Approximately  205  units  and  $20 
million  in  budget  authority.) 

(13)  Disaster  Funding  from  the 
Federal  Emergency  Management 
Agency.  Headquarters  allocated  funding 
from  the  Federal  Emergency 
Management  Agency  lor  rental  vouchers 
to  the  Department  to  assist  very  low- 
income  families  who  were  rendered 
homeless  as  a  result  of  Hurricane 
Andrew  and  Hurricane  Iniki. 
(Approximately  2.459  units  and  $32 
millior.  i-  hudcet  authority.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51 ,  52.  260  and  26S 

Requirements  for  Preparation, 
Adoptton,  ard  Subrr.ittal  of 
Implementation  Plans 

ASENCr.  L  S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY.  The  •Guideline  on  Air 
Quality  Models  (Revised)"  (hereinafter, 
the  "Guideline"),  as  modified  by 
supplement  A  (1987).  sets  forth  air 
quality  models  and  guidance  for 
estimating  ambient  air  concentrations 
due  to  sources  of  air  pollutants.  The 
Guideline  is  presently  incorporated  by 
reference  into  the  prevention  of 
significant  deterioration  (PSD) 
regulations  under  the  Clean  Air  Act.  On 
Februar)'  13.  1991,  EPA  issued  a  Notice 
of  Proposed  Rulemaking  (NPR)  to 
further  clarif>'  and  update  the  Guideline, 
as  well  as  to  augment  the  Guideline 
with  several  new  modeling  techniques, 
and  to  codify  the  Guideline  for  all  air 
quality  planning  purposes.  Today  EPA 
takes  final  action  in  order  to  add  new 
models  to  the  Guideline  and  improve 
existing  models.  In  addition,  this  action 
amends  the  CFR  to  incorporate 
supplement  B  as  codified  text,  as  well 
as  giving  regulatory  status  to  long- 
standing EPA  policy  regarding  the  use 
of  air  quality  models  for  other  regulator)' 
programs.  Therefore.  EPA  is  setting  out 
the  Guideline,  revised  by  supplements 
A  and  B.  as  appendix  W  to  40  CFR  part 
51.  Adoption  of  these  new  and  refined 
modeling  techniques  and  associated 
guidance  should  significantly  improve 
the  technical  basis  for  impact 
assessment  of  air  pollution  sources^ 
EFFECTIVE  DATE:  This  rule  is  effective 
Aigust  19,  1993. 
FOR  FURTHER  INFORMAA  CN  CONTACT: 

Joseph  A.  Tikvart,  Chief.  Source 
Receptor  Analysis  Branch.  Office  of  Air 
Quality  Planning  and  Standards  (MD- 
14],  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  NC 
27711;  Telephone  (919)  541-5562  or  C. 
Thomas  Coulter,  (919)  541-0832. 
ADDRESSES:  Docket  Statement:  All 
documents  relevant  to  this  rule  have 
been  placed  in  Docket  No.  A-88-04, 
located  in  the  Central  Docket  Section. 
Room  M1500  (First  Floor.  Waterside 
Mall).  U.S.  Environmental  Protection 
Agency,  401  M  Street  S\V.,  Washington. 
DC  20460.  This  docket  is  available  for 
public  inspection  and  copying  from 
8:30-12  a.m.  and  1:30-3:30  p.m., 


Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying. 

Document  Availability:  The  new 
modeling  techniques  are  incorporated  as 
supplement  B  (1993)  to  the  Guideline. 
Supplement  B  may  be  obtained  by 
downloading  a  text  file  from  the 
SCRAM  (Support  Center  for  Regulatory 
Air  Models)  electronic  bulletin  board 
system  by  dialing  in  on  (919)  541-5742. 
Supplement  B  may  also  be  obtained 
upon  written  request  from  the  Source 
Receptor  Analysis  Branch,  U.S. 
Environmental  Protection  Agency  (MD- 
14).  Research  Triangle  Park.  NC  27711. 
The  "Guideline  on  Air  Quality  Models 
(Revised)"  (1986).  supplement  A  (1987). 
and  supplement  B  (1993)  are  for  sale 
from  the  U.S.  Department  of  Commerce, 
Technical  Information  Service  (NTIS), 
5825  Port  Royal  Road,  Springfield,  VA 
22161.  These  documents  are  also 
available  for  inspection  at  each  of  the 
ten  EPA  Regional  Offices  and  at  the  EPA 
library  at  401  M  Street  SW,  Washington, 
DC. 

SUPPLEMENTARY  INFORMAT.ON: 

Background  > 

The  "Guideline  on  Air  Quality 
Models"  (hereinafter,  the  "Guideline") 
was  originally  published  in  April  1978. 
The  Guideline  promotes  consistency  in 
the  use  of  modeUng  as  part  of  the  air 
management  process.  By  setting  forth 
models,  techniques  and  guidance,  the 
Guideline  provides  model  users  with  a 
common  basis  for  estimating  pollutant 
concentrations  and  impacts,  assessing 
control  strategies  and  specifying 
emission  limits.  By  rulemaking  in  June 
1978  (43  FR  26380),  the  Guideline  was 
incorporated  by  reference  into  the  PSD 
regulations  at  40  CFR  51.166(1)  and 
52.21(1).  The  Guideline  was 
subsequently  revised  in  1986  (51  FR 
32176),  and  later  updated  with  the 
addition  of  supplement  A  (53  FR  392). 2 
As  a  matter  of  EPA  policy,  the  Guideline 
has  also  been  applied  since  its  inception 
to  SIP  revisions  for  existing  sources  of 
air  pollutants  and  to  all  new  source 
reviews. 

Between  1978  and  1988,  in  order  to 
support  the  process  of  developing  and 


1  In  reviewing  this  preamble,  nole  the  distinction 
between  the  terms  "supplement"  and  "appendix". 
Supplements  A  and  B  contain  the  replacement 
pages  to  effect  Guideline  revisions:  appendix  A  to 
the  Guideline  is  the  repository  for  preferred  models, 
while  appendix  B  is  the  repository  for  alternate 
models  justiPied  for  use  on  a  case-by-case  basis. 

'On  February  21,  1991  the  Guideline,  as 
modified  by  supplement  A.  was  incorporated  into 
the  hazardous  waste  boiler  and  industrial  furnace 
rules  at  40  CFR  part  266,  subpart  H  (56  FR  7208). 
The  Guideline  was  subsequently  published  as 
appendix  X  to  part  266  (56  FR  32796):  this  marked 
the  First  time  the  Guideline  had  been  published  for 
inclusion  In  the  Code  of  Federal  Regulations. 


revising  the  Guideline  ar.d  :n 
accordance  with  section  320  of  the 
Clean  Air  Act,  the  First,  Second.  Third 
and  Fourth  Conferences  on  Air  Quality 
Modeling  v.ere  held.  These  modeling 
conferences  provided  EPA  with 
comments  on  the  Guideline  and 
associated  revisions,  thereby  facilitating 
introduction  of  improved  modeling 
techniques  into  the  regulatory  process. ^ 

On  February  13,  1991  [op.  cit],  EPA 
proposed  additional  changes  to  the 
Guideline  referred  to  as  supplement  B. 
Pursuant  to  this  proposal  and  Clean  Air 
Act  Section  320.  the  Fifth  Conference  on 
Air  Quality  Modeling  was  held  in 
March  1991.  Its  purpose  was  to  solicit 
public  comment  on  new  modeling 
techniques  proposed  for  inclusion  in 
supplement  B,  and  to  guide  EPA's 
consideration  of  any  rulemaking  needed 
to  further  revise  the  Guideline.  The 
revisions  proposed  in  supplement  B 
included  techniques  and  guidance  for 
situations  where  specific  procedures 
had  not  previously  been  available,  and 
also  improved  several  previously 
adopted  techniques.  As  discussed  at  the 
modeling  conference,  proposed  changes 
included: 

Complex  terrain  models  (CTDMPLUS  and 
CTSCREEN);  Mobile  source  modeling  at 
signalized  intersections:  Emissions  and 
dispersion  modeling  system  for  airports;  • 
Modeling  techniques  for  air  pathway 
analyses; 

On-site  meteorological  program  guidance; 

General  screening  techniques; 

Method  for  evaluating  models; 

Alternate  models  in  appendix  B; 

Supplementary  changes:  and 

Other  topics  (including  deletion  of  modols  no 
longer  used). 

For  additional  information  of  these 
issues,  please  refer  to  56  FR  5900-5907, 
February  13,  1991. 

Final  Action 

Today's  action  updates  the  Guideline 
with  changes  incorporating  supplement 
B,  slightly  modified  in  form  since 
proposal.  All  significant  comments  have 
been  considered,  and  whenever  they 
revealed  any  new  information  or 
suggested  any  alternative  solutions, 
such  were  considered  in  EPA's  final 
action.  Also,  in  keeping  with  the  Office 
of  the  Federal  Register's  current  policy 
on  compliance  with  the  Federal  Register 
Act  (44  U.S.C.  1502  et  seq.)  and  the 
Administrative  Procedures  Act  (5  U.S.C. 
551  et  spq  ).  as  set  forth  in  1  CFR  part 
51,  EP.A  IS  setting  out  the  Guideline, 


'  On  N>.vemb«r  I'i,  1990,  :he  Clear.  Air  Act 
Air.fndments  of  1990.  Pub   L.  101-549,  were 
enaclfd  Ai  amended,  the  Clear.  Air  Act  provides 
continued  authority  for  the  air  quality  modeling 
conferences  and  associated  revisions  to  the 
Guideline. 


UMI 
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revised  by  supplements  A  add  B,  as 
appendix  W  to  40  CFR  part  51.  In  a 
(:omplfn,»?ir.i-\  jt,tion.  LPA  is  hereby 
romoving  appendix  X  to  40  CFR  pert 
266.  and  changing  references  to  the 
Guideline  in  that  part  to  40  CFR  part  51. 
appendix  VV.  EPA  is  also  updating  a 
reference  in  §  260.11(a). 

.\s  proposed.  EPA  is  adopting 
CTDMPLUS  as  a  refined  technique  tb  be 
included  in  appendix  A  of  the 
Guideline.  However,  requirements 
regarding  measurement  height  for 
collection  of  meteorological  data  to  run 
CTDMPLUS  are  being  relaxed  from 
those  originally  proposed;  the  maximum 
height  is  100  meters,  provided  that 
re.'note  sensing  data  (e.g..  SODAK)  up  to 
rfipresentative  plume  height  are 
available  on  a  routine  hourly  basis. 
CTSCREEN  is  being  adopted  as  an 
acceptable  screening  technique.  Tlw 
previously  used  screening  model. 
RTDM,  may  continue  to  be  used,  but  the 
hierarchy  in  terms  of  degree  of 
conservatism  for  complex  terrain 
screening  models  has  been  eliminated 

As  proposed,  a  new  model, 
CAL3QHC,  is  included  in  lh§  Guideline 
for  estimating  carbon  monoxide 
concentrations  at  signalized 
intersections.  Use  of  CALINE4  and 
TEXIN2  may  continue  in  areas  vs'here 
their  application  has  already  been 
established  at  the  time  supplement  B  is 
promulgated.  In  response  to  public 
comments,  the  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections"  has  been  modified  and 
Hxpanded. 

As  proposed.  EDMS  (Emissions  and 
Wspersion  Modeling  System)  is  bejng 
included  in  appendix  A  of  the 
Guideline  for  assessing  air  pollutant 
concent;  ations  at  civilian  airports  and 
military  bases. 

As  proposed.  DEGADIS  {DENse  GAs 
D/b'persion  Model)  is  bt;ing  included  in 
appendix  B  of  the  Guideline.  The  1SC2 
(/ndustrial  Source  Complex)  model  is 
not  being  generally  recommended  for  all 
air  pathway  analyses,  as  originally 
proposed;  it  is  now  being  recommended 
for  some  speciEc  regulatory  programs. 

The  proposed  Solar  Radiation/Delta-T 
(SRDT)  method  for  determining 
atmospheric  stability  class  is  being 
withdrawn  f^'om  supplement  B  (see 
explanation  under  "Discussion  of  Public 
Comments  and  Issues"). 

As  proposed.  EPA  has  identified 
general  screening  techniques,  namely 
SCREEN  and  VTSCREEN,  for 
preliminary  estimates  of  air  quality 
impact.  Minor  code  changes  have  been 
made  to  SCREEN  (renamed 

SCREEN2")  to  ensure  reasonable 
comparability  vdth  ISC2  (ospiecially  for 
.^iownwash  calculations).  To  better 


support  VLSCREEN.  EPA  is  woricing 
with  the  National  Park  Service  to 
improve  information  on  background 
visual  ranges  and  encourage  research 
devfilopraent  of  a  regional  haze  model 

As  proposed.  EPA  is  including  the 
"Protocol  for  Determining  the  Best 
Performing  Model"  as  the  basis  for 
justifying  use  of  an  alternative 
(appendix  B)  model  for  a  site-specific 
application. 

As  proposed.  Shoreline  Dispersion 
Model  (sea/Take  breeze  fumigation)  and 
WYNDvalley  (valley  stagnation)  are 
being  included  in  appendix  B  of  the 
Guideline.  These  models,  along  with 
MESOPUFF  U  (long  range  transport)  and 
PLmOJE  n  (visibility),  which  are 
already  in  appendix  B,  are  identified  as 
available  for  application  in  the  unique 
circumstances  to  which  they  apply  on  a 
case-by-case  basis. 

EPA  is  making  se\'eral  supplementary 
changes  to  the  Guideline.  As  proposed, 
ERTAQ  and  MPSDM  have  been  deleted 
from  appendix  B  of  the  Guideline.  EPA 
has  also  clarified  and  updated  portions 
of  the  Guideline  to  make  it  consistent 
with  current  regulatory  programs  that 
had  been  established  through  other 
.\gercy  activities.  As  proposed,  OCD 
(Offshore  and  Coastal  Dispersion  Model) 
in  appendix  A  of  the  Guideline  is  being 
updated.  Also  as  proposed,  EKM.\  and 
UAM  (L'rban  Airshed  Model),  which  is 
al«o  in  appendix  A,  are  being  updated 
to  include  the  CB-IV  chemical 
mechanism  and  guidance. 

Finally,  supplement  B  clarifies  the 
appropnate  input  data  for  various 
compliance  demon.strations.  including 
thit  allowable  emissions  are  to  be  used 
in  PSD  NAA'QS  analyses.  Moreover,  the 
Guideline  is  h«ing  codified  in  the  Code 
of  Federal  Regulations  for  projections 
associated  with  AQMA  analyses 
(§51.46),  SIP  attainment  demonstrations 
(^51.112),  analysis  of  lead 
concentrations  (§  51.117),  regional 
cla.ssirication  for  episode  planning 
(§  51.150).  and  preconstruction  review 
of  new  and  modified  sources  (§  51.160) 
As  proposed.  EPA  is  not  including  in 
thS  Guideline  either  a  screening 
technique  for  point  sources  of  0> 
precursors  or  recommendations  on  the 
use  of  regional  scale  models 

Discussion  of  Public  Coirunents  and 
Issues 

All  comments  presented  at  the  fifth 
modeling  conference  and/or  submitted 
to  Docket  No.  A-88-04  are  filed  in 
Docket  Category  IV-D.  Also,  a  verbatim 
transcript  of  the  conference  proceedings 
is  available  as  Docket  Item  I\'-F-l  EPA 
has  summarized ^ese  comments, 
developed  detailed  responses,  and 
drawn  conclusions  on  appropriate 


actions  for  this  Notice  of  Final 
Rulemaking  in  the  dooiment  "Summary 
of  Public  Comments  and  EPA  Responses 
on  the  Fifth  Conference  on  Air  Quahty 
ModeUng:  March  1991"  (Docket  Item  V- 
C-1).  In  this  document,  all  significant 
comments  have  been  considered  and 
discussed.  Whenever  the  comments 
revealed  any  new  information  or 
suggested  any  alternative  solutions, 
such  were  considered  in  EPA's  final 
action 

Major  issues  raised  by  the 
commenters,  along  with  EPA  responses, 
are  summarized  below.  Guidance  and 
editorial  changes  associated  with  the 
resolution  of  these  issues  are  adopted  in 
the  appropriate  sections  of  the 
Guideline  and  are  promulgated  as 
supplement  B  (19fl3)  to  the  "Guideline 
on  Air  Quality  Models  (Revised)"  (19861 
(Docket  Item  V-B-1).  See  the  ADDRESSES 
Section  of  this  Notice  (above)  for  general 
availability. 

Although  a  more  detailed  summary  of 
the  comments  and  EPA's  responses  are 
contained  in  the  aforementioned 
response-to-cora  ments  document 
(Docket  Item  V-C-1).  the  remainder  of 
this  preamble  section  overviews  the 
primary  issues  encountered  by  the 
Agency  during  the  public  comment 
period  This  overview  also  serves  to 
explain  the  changes  to  the  Guideline 
from  today's  action,  and  the  main 
teclmicol  and  policy  concerns  addressed 
by  the  Agency.  In  our  view,  all  of  the 
changes  being  made  reasonably 
implement  the  mandates  of  the  Clean 
Air  Act.  and  are  in  fact  beneficial  to 
both  EPA  and  the  regulated  community 
While  modeling  by  its  nature  involves 
approximation  based  on  scientific 
methodology,  and  entails  utilization  of 
advanced  technology  as  it  evolves.  EPA 
believes  these  changes  respond  to  recent 
advances  in  the  area  so  that  the 
Guideline  continues  to  be  comprised  of 
the  best  and  most  proven  of  the 
available  nH)dels  and  analytical 
techniques,  as  well  as  reflect  reasonable 
policy  choices. 

A.  Complex  Terrain  Models 

1.  Refined  Model:  CTDMPLUS 
(Complex  Terrain  Model  PLus 
Algorithms  for  Unstable  Situations) 

There  was  general  support  for  the 
proposal  to  adopt  CTDNIPLUS  as  a 
refined  complex  terrain  model. 
However,  there  was  a  wide  variety  of 
comments  on  various  aspects  of  the 
model,  e.g.,  evaluation  of  CTDMPLUS 
performance,  the  need  for 
meteorological  data  collection  using  a 
150  meter  tower,  concerns  with  several 
of  the  model's  preprocessors,  averaging 
times  for  pollutant  concentration 
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estimates.  PC  (personal  computer) 
execution  time,  and  the  definition  of 
"complex  terrain". 

EPA  does  not  agree  with  those 
comments  suggesting  that  CTDMPLUS 
has  been  inadequately  evaluated  or 
tested.  Indeed,  CTDMPLUS  is  one  of  the 
most  extensively  analyzed  and  reviewed 
models  ever  considered.  It  is  clearly 
superior  in  terms  of  accuracy  and  utiHty 
to  other  complex  terrain  models.  The 
Agency  does  not  believe  that  further 
evaluation  is  needed  in  order  to  include 
CTDMPLUS  into  appendix  A  of  the 
Guideline. 

In  so  doing,  EPA  recognizes  that  data 
requirements  may  prove  problematical 
in  some  circumstances  due  to  the 
comprehensive  nature  of  the 
information  demanded  by  the  model. 
Although  it  would  be  imprudent  to 
reduce  multi-level  data  requirements  for 
specific  parameters  as  that  would 
significantly  compromise  the  model's 
accuracy,  requirements  on  measurement 
location  have  been  relaxed  to  reflect 
practical  reality.  For  instance,  the 
maximum  height  required  for  tower 
measurements  is  100m.  provided  that 
remote  sensing  data  (e.g.,  SODAR)  up  to 
representative  plume  height  are 
available  on  a  routine  hourly  basis;  this 
makes  the  tower  height  requirement 
consistent  with  that  already  established 
for  RTDM,  as  a  screening  technique,  in 
the  Guideline.  As  to  those  issues  related 
to  users  learning  and  applying  various 
preprocessors  for  CTDMPLUS.  they  can 
only  be  resolved  with  experience  gained 
through  wide  application,  and  EPA 
encourages  consultation  with  the  EPA 
Regional  Offices  to  discuss  appropriate 
resolution.  In  addition  to  seeking 
assistance  from  the  Regional  Offices, 
users  should  watch  for  clarifications  to 
the  User's  Guide  as  they  are  released  via 
SCRAM  BBS  (Support  Center  for 
Regulatory  Air  Models  Bulletin  Board 
System). 

For  technical  and  policy  reasons,  EPA 
has  decided  not  to  make  any  changes  to 
the  handling  of  averaging  times, 
computer  system  efficiency,  terrain 
processing  modules,  or  the  definition  of 
"complex  terrain",  although  appropriate 
clarifications  have  been  made  to  the 
Guideline  to  explain  limitations  and  to 
urge  users  to  confer  with  the  EPA 
Regional  Offices  if  problems  are 
encountered. 

2.  Complex  Terrain  Screening 
Techniques;  CTSCREEN 

With  regard  to  CTSCREEN,  there  was 
'.vide  support  for  the  proposed  adoption 
of  the  model  as  a  screening  technique. 
Comments  ge^ierally  related  to  tabular 
values  for  CTSCREEN 's  operating 
parameters  and  the  need  for  adequate 


technical  guidance.  Minor  typographical 
errors  regarding  various  model 
parameters  have  been  corrected.  Efforts 
to  ensure  the  availability  of  consultation 
for  operating  the  model  will  continue 
through  the  Regional  Offices. 

There  was  also  general  support  for 
continuing  RTDM  as  an  acceptable 
screening  technique,  as  EPA  had 
proposed.  The  comments  on  ehmination 
of  a  hierarchy  in  terms  of  degree  of 
conservatism  for  complex  terrain 
screening  models  were  somewhat  more 
mixed;  the  arguments  for  some  structure 
were  ambivalent.  However,  since  all  the 
screening  models  are  conservative,  the 
need  for  a  hierarchy  is  not  clear.  Thus, 
as  proposed,  the  hierarchy  of  screening 
models  has  been  eliminated. 

3.  Intermediate  Terrain 

There  were  many  comments 
concerning  EPA's  proposed  clarification 
of  acceptable  modeling  approaches  for 
receptors  in  intermediate  terrain,  i.e., 
between  stack  top  and  plume  height. 
The  problems  identified  by  the 
commenters  occur  where  simplistic 
complex  terrain  screening  techniques 
are  used.  In  such  circumstances,  a  more 
detailed  analysis  involving  comparison 
of  estimates  between  flat  terrain  and 
complex  terrain  models  is  necessary. 

Given  the  focus  of  the  comments,  it  is 
clear  that  there  is  no  issue  when  the 
newer  complex  terrain  models,  i.e., 
CTSCREEN  and  CTDMPLUS.  are  used 
since  these  models  apply  to  all  terrain 
above  stack  height.  Recognizing  the 
commenters'  concern  that  the  proposed 
procedure  was  burdensome,  overly 
complex,  lacked  formal  validation  and 
essentially  represented  a  new  technique, 
EPA  is  not  recommending  the  approach 
generally  at  this  time;  however,  EPA 
will  consider  accepting  the  use  of  the 
technique  on  a  case-by-case  basis  from 
those  who  choose  to  implement  the 
technique. 

B.  Mobile  Source  Modeling  at  Signalized 
Intersections 

1.CAL3QHC 

This  model  is  used  for  estimating 
carbon  monoxide  concentrations  at 
signalized  intersections.  Public 
comments  contend  that  the  Illinois 
intersection  model  evaluation  study,  on 
which  the  proposed  adoption  of 
CAL3QHC  in  supplement  B  was  based, 
was  flawed.  The  comments  also  contend 
that  the  selection  of  the  supplement  B 
intersection  model  should  not  be  made 
until  further  intersection  model 
evaluation  is  completed,  utilizing  the 
more  recent  New  York  City  data  base. 

In  response  to  these  comments.  EPA 
reevaluated  the  eight  intersection 


models  evaluated  with  the  Illinois  data 
base  with  the  New  York  City  data  base. 
Using  the  M0BILE4  emissions  model. 
the  models  were  initially  evaluated  at    • 
all  six  intersection  sites  in  New  York 
Citv  where  data  were  collected.  The 
MQBIl.p;4  1  emissions  model,  an  update 
to  M0BILE4,  was  then  released.  The 
five  models  performing  best  using 
M0BILE4  were  then  evaluated  using 
MOBILE4.1  at  the  three  intersection 
sites  in  New  York  City  with  the  highest 
quality  data.  A  statistical  scoring 
scheme  was  developed  to  determine  the 
best  performing  models.  The  evaluation 
results  showed  CAL3QHC,  TEXIN2,  and 
CALINE4  to  be  the  best  performing 
models,  with  none  of  the  three  being 
statistically  superior  in  performance  to 
the  others. 

EPA  points  out,  however,  that 
TEXIN2  and  CALINE4  contain  the 
outdated  (mid-1970s)  modal  emission 
factors.  Since  CAL3QHC  performed  as 
well  as  TEXIN2  and  CALINE4  and  does 
not  contain  the  obsolete  modal  emission 
factors,  it  is  being  selected  as  the 
recommendad  intersection  model  for 
inclusion  in  supplement  B,  as  proposed. 
However,  since  CALINE4  and  TEXIN2 
performed  as  well  as  CAL3QHC,  tlie  use 
of  these  models  is  being  allowed  for 
applications  where  their  use  has  already 
been  established  at  the  time  supplement 
B  is  promulgated. 

2.  "Guideline  for  Modeling  CO  From 
Roadway  Intersections"  (Draft) 

Relatively  minor  public  comments 
were  received  on  receptor  placement, 
ranking  criteria  for  intersections, 
ambient  temperature,  persistence  factor, 
hol/cold  starts,  background  levels  and 
wind  direction.  In  response,  the 
"Guideline  for  .Modeling  Carbon 
Monoxide  from  Roadway  Intersections" 
has  been  modified,  as  appropriate,  to 
reflect  the  commenters'  concerns  and 
recommendations. 

C  Err.issions  and  Dispersion  Modeling 

System  (EDMS) 

Since  no  negative  comments  were 
received,  EDM.S  has  been  identified,  as 
proposed,  in  the  Guideline  as  a 
recommended  model  in  appendix  A  for 
assessing  air  pollutant  concentrations  at 
civilian  airports  and  military  air  bases. 

D.  Modeling  Techniques  for  Air  Pathway 
Analyses 

Commenters  addresi^ed  a  variety  of 
topics  concerning  air  toxics.  These 
included  applicability  of  Gaussian 
models  to  unconventional  or 
intermittent  sources,  dense  gas  models. 
and  model  accuracy  In  some  cases,  EPA 
has  planned  actions  that  are  responsive 
to  the  commenters'  concerns.  In  others. 
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due  to  limitations  cf  available  data  bases 
or  alternative  modeling  techniques  on 
which  to  base  a  different  approach,  the 
changes  to  the  Guideline  have  been 
implemented  as  originally  proposed.  As 
to  these  and  others,  commenters  were 
unable  to  provide  specific 
improvements. 

ISC2  is  general  enough  to  apply  to  a 
broad  category  of  toxic  pollutant 
releases,  which  is  why  the  model  has 
been  included  in  appendix  A.  However, 
supplement  B  now  indicates  that  ISC2 
has  been  recommended  only  for  some 
specific  regulatory  programs;  it  is  not 
being  generally  recommended  for  all  air 
pathway  analyses,  as  originally 
proposed. 

The  algorithms  in  ISC2  for  various 
source  types  are  continuously  being 
reviewed  and  improvements  released  as 
appropriate.  Dense  gas  models  in  the 
public  domain  have  been  indicated  as 
available  for  use,  but  no  one  model  is 
being  required  at  this  time.  Per  public 
comment.  SLAB  and  HGSYSTEM  will 
be  proposed  for  addition  to  appendix  B 
through  a  supplemental  NPR; 
DENGADIS  fDENse  GAs  DISpersion 
Model)  IS  being  added  to  appendix  B  as 
proposed  in  the  February  1991  NPR 

Evaluating  model  accuracy  is  a 
continuing  concern  for  EPA.  However, 
there  is  a  lack  of  suitable  data  bases  to 
take  such  evaluations  beyond  their 
current  exterit.  Nevertheless,  where 
Gaussian  models  are  applied  to 
conventional  source  types  for  risk 
assessment,  there  is  Httle  basis  for 
concern  about  overestimates  of  health 
risks,  these  models  have  consistently 
demonstrated  a  tendency  to 
underestimate  concentrations  for  longer 
averaging  times 

E  On-Site  Meteorological  Program 

Guidance 

Since  the  close  of  the  public  comment 
period,  the  e\p.iuation  supporting  the 
SRDT  method  was  found  to  have  been 
based  on  a  flawed  im.piementation  of 
the  method  (software  error)  and  thus  the 
conclusions  ot  that  evaluation  are 
suspect.  While  public  comm.ents  were 
generally  supportive  of  the  SRDT 
method,  it  unfortunatelv  must  be 
withdrawn  from  supplement  B  because 
of  this  oversight.  Pending  results  of 
additional  evaluations,  the  SRDT 
method  may  be  re-proposed  in  a  future 
supplemental  rulemaking  to  augment 
the  Guideline.  However,  as  proposed, 
"On-site  Meteorological  Progra.m 
Guidance  for  Regulatoi^'  Modeling 
Applications'  {EPA-450.'4-«7-013)  and 
a  Meteorological  Processor  for 
Regulatory  Models  (MPRM)iEPA-600/ 
3-68-043)  are  cited  as  the  primarv 
source  of  supplemental  guidance  and 


analysis  for  collection  and  use  of  on-site 
meteorological  data  (without  reference 
to  the  SRDT  system). 

F.  General  Screening  Techniques 

1.  SCREEN 

EPA  proposed  to  identifj'  "Screening 
Procedures  for  Estimating  the  Air 
Quality  Impact  of  Stationary  Sources" 
with  SQ?EEN  as  the  recommended 
screening  technique  in  Guideline 
Section  4.2.  A  number  of  changes  to 
SCREEN  were  suggested  by  pubhc 
commenters  .\s  :  ecessary,  a  number  of 
these  changes  have  been  made,  through 
minor  code  corrections,  to  ensure 
reasonable  comparabiUty  with  ISC2. 
However,  based  on  careful  analyses  of 
other  suggested  changes  (e.g.,  those 
involving  flares  and  mixing  height), 
EPA  has  decided  to  retain  SCREEN 
largely  as  proposed  so  as  to  keep  intact 
the  philosophy  of  SCREEN  as  a 
conservative  screening  technique.  As  a 
result  of  the  minor  code  corrections,  this 
technique  has  been  renamed 
"SCREEN2". 

2.  VI  SCREEN  .. 

EPA  proposed  to  identify  "Workbook 
for  Plume  Visual  Impact  Screening  and 
Analysis  '  with  VISCREEN  as  the 
recommended  screening  technique  for 
visibility  assessments  in  Guidehne 
section  7.2.4.  Numerous  detailed 
comments  were  provided  on  VISCREEN 
and  the  associated  Workbook.  However. 
after  careful  review,  it  is  apparent  that 
many  of  the  comments  were 
misdirected,  sought  a  level  of  detail  that 
is  inappropriate  for  a  screening  analysis, 
or  requested  procedures  still  being 
resean;.hed.  As  a  result,  EPA  is  not 
changing  its  proposal  on  this  point. 
However,  to  better  support  the 
technique,  EPA  is  working  with  the 
National  Park  Service  to  provide 
information  on  background  visual 
ranges  and  to  encourage  research 
development  in  regional  haze  modeling 
techniques. 

G  Method  for  Evaluating  Models 

EPA  proposed  to  include  the 
■  Protocol  for  Determining  the  Best 
Performing  Model"  ("Protocol")  as  an 
adjunct  to  "Interim  Procedures  for 
Evaluating  Air  Quality  Models"  (EPA- 
4,50  4-fi4-023)  when  a  party  seeks  to 
lustify  the  use  of  an  alternative  model 
lor  a  Site-specific  application.  Most  of 
the  comments  offered  by  the  public 
dealt  with  the  decree  of  flexibility  that 
EPA  will  permit  in  developing  case- 
specific  model  evaluation  protocols. 
This  issue  is  addressed  in  the  Protocol. 
which  indicates  that  specific  test 
statistics  and  performance  measures 


described  therein  may  need  to  be 
adapted  to  coincide  with  the  data  bases 
and  objectives  established  for  a 
particular  evaluation  study.  Therefore. 
EPA  has  referenced  the  Protocol  in 
Guideline  Sections  3.2  and  10.1,  as 
proposed. 

H.  Alternate  Models  in  Appendix  B 

Unlike  appendix  A  of  the  Guideline, 
which  is  a  repository  of  summaries  of 
refined  air  quality  models  that  are 
"preferred"  for  specific  appHcations, 
appendix  B  contains  summaries  of  other 
refined  models  that  may  be  considered 
with  a  case-specific  justification.  In  the 
February  1991  NPR,  EPA  solicited 
comments  on  the  inclusion  of  four 
models  in  appendix  B:  SDM  (Shoreline 
Ehspersion  Model),  WYNDvalley. 
MESOPUFF  n,  and  PLUVUE  H. 

Public  comments  concerned  the  lack 
of  an  adequate  performance  evaluation 
for  MESOPUFF  n,  although  data  bases 
for  development  and  assessment  of 
MESOPUFF  II  or  other  long  range 
transport  models  were  not  identified.  In 
fact,  EPA  has  evaluated  the  performance 
of  MESOPUFF  n  and  several  other  long 
range  transport  models  using  available 
data  bases.  Although  MESOPUFF  11  was 
found  to  be  the  best  performing  model, 
this  evaluation  resuhed  in  EPA's 
decision  to  not  propose  the  model  for 
listing  in  appendix  A  of  the  Guideline. 
Furthermore,  since  public  comments 
identifying  concerns  with  the 
MESOPUFF  n  estimates  of  SOj 
conversion  and  removal  presented  no 
additional  justification  for  changes  in 
the  model,  the  praUcy  of  case-by-case 
application  of  the  model  using  agreed- 
upon  protocols  is  continuing. 

Regarding  other  models,  no  comments 
specifically  related  to  PLUVUE  II  were 
received;  comments  about  the  proposed 
inclusion  of  SDM  and  WYNEK-alley  in 
appendix  B  of  the  Guideline  were 
generally  favorable.  EPA  has  added 
SDM  and  WYNDvalley  to  appendix  B  of 
the  Guideline,  as  proposed;  PLUVUE  11 
is  already  in  appendix  B.  These  three 
models,  along  with  MESOPUFF  11  and 
its  application  protocol,  have  been 
identified,  as  proposed,  as  models 
available  for  application  on  a  case-by- 
case  basis  in  the  following  respective 
parts  of  the  Guideline:  Section  8.2.9. 
8.2.10.  7.2.4.  and  7.2.6.  These  models 
are  either  unique  to  the  specified 
application  or  are  at  least  as  accurate  as 
other  available  models.  However,  due  to 
limitations  of  data  bases  for  evaluating 
the  models,  no  further  model 
development  or  evaluation  is  feasible  at 
this  time.  Nor  is  more  detailed  guidance 
appropriate;  case-specific  consultation 
with  Regional  Offices  appears  tn  be  the 
most  reasonable  approach. 
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1  Regional  Office  Consultation  on  VOC/ 
NO,  Point  Source  Modeling 

No  negative  comments  were  received 
on  this  topic,  and  the  Guideline  reflects 
the  changes  noted  in  the  NPR. 

2.  Clarification  of  Modeling 
Requirements  Applicable  to  PSD  (NO2) 

Commenters  expressed  a  desire  for 
modeling  techniques  more  refined  than 
those  proposed  to  handle  annual 
average  concentrations  of  NO2  as  they 
relate  to  PSD  compliance 
demonstrations.  However,  no  practical 
techniques  which  deal  with  the  explicit 
use  of  UAM  [Urban  Airshed  Model)  or 
with  estimating  long-term  averages  were 
identified.  Therefore,  since  some 
procedure  is  needed  to  treat  NO?  and 
long-term  averages  for  PSD.  the  original 
proposal,  though  hmited,  is  being 
maintained  for  inclusion  in  the 
Guideline. 

3.  PM-10  Issues 

No  negative  comments  were  received 
on  the  proposal  to  change  references  to 
particulate  matter  so  that  "PM-10" 
replaces  "TSP"  (Guideline  Sections 
7.2.2  and  11.2  3)  Other  Guideline 
changes  suggested  by  commenters 
which  involve  references  to  receptor 
models  are  already  addressed  in  the 
Guideline  in  a  clear  and  consistent 
manner,  they  require  no  further  changes 
or  additions. 

4.  Clarification  on  Emissions  Data  for 
PSD  NAAQS  Analyses 

Commenters  took  exception  to  the  use 
of  allowable  emissions  in  modeling 
analyses  for  PSD  NAAQS.  A  variety  of 
alternatives  was  sut^gested  for  changing 
Table  9-2  as  proposed,  which  ranged 
from  the  use  of  actual  emissions  to  use 
of  techniques  for  statistically 
approximating  emissions  variability. 
EP.-\  maintains  however  that,  once 
permitted,  sources  may  operate  at  their 
legally  allowable  levels  and  that  these 
must  be  considered  in  the  modeling 
analyses.  Appropriate  allowances  for 
modifying  emissions  to  represent 
annua!  impacts  and  to  account  for 
background  sources  have  been  provided 
for  in  Guideline  Table  9-1  and  the 
proposed  Table  9-2.  and  have  long 
standing  in  past  practice.  EPA  is 
authorized  by  the  Clean  Air  Act  to 
require  the  use  of  allowable  emissions. 
Thus,  no  change  to  the  proposed 
guidance  is  beir.g  made 

5  Deletion  of  ERTAQ  an  J  MPSD.M 
From  Appendix  B 

No  negat.ve  comments  were  received 
on  the  proposal  to  delete  these  two 


models  from  appendix  B  as  requested  by 
the  models'  developer.  These  models 
have  been  deleted,  as  proposed. 

6  Updates  to  OCD 

No  negative  comments  were  received 
on  this  topic.  This  model  has  been 
updated  to  reflect  recent  improvements 
prepared  by  the  Minerals  Management 
Service,  as  proposed. 

7.  Updates  to  UAM  and  EKMA  (OZIPP) 
No  negative  comments  were  received 

on  the  proposal  to  update  EKMA 
(OZIPP)  to  include  the  CB-IV  chemical 
mechanism  and  guidance.  Likewise, 
with  respect  to  UAM,  there  were  no 
comments  on  the  use  of  the  CB-IV 
mechanism;  therefore,  a  version  of  UAM 
with  that  chemical  mechanism  has  hoen 
specifically  recommended  in  appendix 
A  of  the  Guideline.  Public  comments  on 
the  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model"  concerning  such  topics  as  data 
base  criteria,  grid  size,  boundary 
conditions,  and  UAM  performance 
evaluation  have  been  thoroughly 
addressed  through  consultation  with  the 
work  group  that  helped  in  its 
development.  A  revised  guide  on  the 
use  of  UAM  in  SIP  development  has 
been  prepared  and  released;  that 
guidance  has  been  referenced  in  the 
Guideline. 

8.  Codification  of  the  "Guideline  on  Air 
Quality  Models" 

Several  commenters  opposed  EPA's 
proposal  to  codify  the  Guideline  in  the 
Code  of  Federal  Regulations  for 
regulatory  purposes  in  certain  programs. 
in  addition  to  PSD  permitting.  The.se 
commenters  claimed  that  codification 
would  unduly  limit  flexibility  of  States 
and  sources  to  use  alternative  models. 
data  bases,  and  procedures  for  these 
other  SIP  applications.  As  stated  in  its 
Introduction,  the  Guideline  describes 
"air  quality  modeling  techniques  that 
should  be  applied  to  State 
Implementation  Plan  (SIP)  revisions  for 
existing  sources  and  to  new  source 
reviews  *  *  •",  and  this  has  always 
been  EPA  policy.  Use  of  the  Guideline 
represents  long-standing  EPA  policy 
and  codification  would  not.  in  fact. 
limit  flexibility  of  States  or  industry-  as 
to  models,  data  bases  or  attainment 
demonstrations  for  SIPs.  The  Guideline, 
by  its  terms,  provides  the  Rexibility 
sought  by  these  commer.ters,  because  it 
allows  the  use  of  models  other  than 
those  set  forth  in  appendix  A  whenever 
it  is  appropriate  to  do  so  EF'A  believes 
that  the  comprehensive  use  of  the 
Guideline  under  the  other  provisions 
promotes  consistency  in  model  usage 
and  is  in  accordance  with  the  aiithcritv 


granted  bv  Sections  lin(a)(2l.  165(e), 
172,  173.  301fa)(l)  and  320  of  the  1977 
Clean  Air  Act  Amendments  (42  U  S.C 
7410(a)(2},  7475(e),  7502(al  *  Oil.  7503. 
7fi01(a){l)  and  7R20,  respectivelv)  The 
codification  therefore  is  being 
implemented  as  proposed.  In  order  to 
better  facilitate  this  action,  the 
Guideline  a"?  revised  through 
supplement  B,  will  now  be  published  as 
appendix  VV  to  40  CFR  part  SI.* 

/.  Other  Topics 

1.  A  Screening  Technique  for  Point 
Sources  of  O^  Precursors 

Based  on  public  support,  screening 
techniques  for  estimating  VOC/NO, 
point  source  emission  impacts  on  O3 
have  not  been  included  in  the  Guideline 
at  this  time. 

2.  Usefulness  of  Regional  Scale  Models 
to  Regulatory  Programs 

No  pubhc  comments  on  this  topic 

were  received.  Therefore,  as  proposed 
by  EP.-\,  rer.ommenda'ion.s  on  the  use  of 
regional  scale  models  have  not  been 
included  in  the  Guideline  at  this  time. 

K.  Miscellaneous  Comments 

In  addition  to  the  topics  described 
above,  substantial  comments  were 
received  which  were  not  specifically 
solicited  in  the  February  1991  NPR. 
These  comments  pertained  to  the 
following.  (1)  Industrial  Source 
Complex  (ISC2)  Model,  (2)  Fugitive  Dust 
Model  (FDM);  and  (3)  general  modeling 
guidance 

1   Iiidustnai  Source  Complex  Mode) 

A  wide  range  of  comments  were 
presented  on  the  adequacy  of  the 
computational  code  in  general  and  more 
specifically  on  the  down  wash,  area 
source  and  deposition  aiporiihms.  In 
response  to  some  of  these  comments,  it 
should  be  noted  that  EPA  has  completed 
a  program  to  improve  the  structure  of 
the  code.  This  enhanced  code  makes  the 
model  much  more  usable,  but  does  not 
change  the  way  concentrations  are 
calculated  and  does  not  alter  Lhe  basic 
dcwnwash,  area  source  and  deposition 
algorithms.  In  addition,  a  preprocessor 
which  addresses  building  orientation  in 
a  way  consistent  with  current  guidance 
will  be  made  available,  thus  relieving 
some  of  the  computational  burden. 

Lack  of  a  cavity  algorithm  in  ISC2  to 
f.aiculate  downwash  is  also  of  concern 
to  EP.^  and  is  a  high  research  priority, 
but  no  immediate  solution  is  available. 


« In  a  conforming  action.  EPA  u  herein'  dfcieling 
appendu  X  to  40  CFR  26e.  subpart  H  (liazai^ous 
Waste  Bumftd  in  Boilws  and  Industrial  Furnaces) 
EPA  IS  aiso  changing  reference  to  the  Guidpline  in 
par  2b6  to  40  CFR  par!  51,  appendix  VV. 
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Where  there  is  confusion  in  the 
Guideline  about  dowT.wash 
calculations,  clarifications  have  been 
made.  Other  remarks  about  the 
doumwash  calculations  reflected 
confusion  on  the  part  of  the 
commenter(s)  or  a  lack  of  data  on  which 
to  base  a  better  algorithm.  Thus,  no 
further  action  to  change  downwash 
calculations  is  planned  at  this  time. 

EPA  shares  the  commenters'  concerns 
about  potential  deficiencies  in  the  area 
source  and  deposition  algorithms  and  is 
evaluating  these  and  alternative 
schemes.  If  new  algorithms  are 
identified  for  use.  they  will  be  proposed 
for  public  review  and  comment  before 
being  implemented  for  Regulatory 
application.  Until  such  a  proposal  is 
prepared,  the  current  algorithms  in  ISC2 
"should  continue  to  be  used,  as 
appropriate. 

2.  Fugitive  Dust  Model 

There  were  several  strong  comments 

in  favor  of  adopting  FDM  in  appendix 
A  of  the  Guideline  as  the  recommended 
model  for  sources  of  fugitive  dust  as  it 
relates  to  both  PM-10  and  airborne  toxic 
materials.  Nevertheless,  there  has  been 
insufficient  opportunity  for  public 
com.ment  on  this  model.  Thus,  the 
m.ode!  algorithms  will  be  considered  in 
a  supplemental  NPR 

3,  General  Modeling  Guidance 

Highly  varied  comments  and  Agency 
responses  on  other  topics  not  addressed 
in  the  Februar>'  1991  NPR  are 
summarized  m  Section  12  of  the 
"Summary  of  Public  Comments  and 
EPA  Responses  on  the  Fifth  Conference 
on  Air  Quahty  Modeling  March  1991" 
(Docket  Item  V-C-1).  The  comments 
deal  with  a  wide  range  of  topics 
primarily  related  to  management  of 
EPA's  modeling  guidance.  In  most 
cases,  the  commenters  seem  to  have 
misunderstood  the  way  in  which  such 
g-aidance  is  issued  and  updated  by  the 
Agency,  or  the  commenters  have  made 
inappropriate  recommendations  that  are 
not  consistent  with  long-standing  EP.^ 
policies.  As  such,  with  one  exception 
no  aclion  appears  appropriate  That 
exception  has  to  do  with  determination 
of  PSD  impacts  in  Class  I  areas;  work  is 
underway  on  this  topic  and  will  be 
subjected  to  public  review  and  comment 
when  completed. 

Administrative  Requirements 

A  Executive  Order  12291 

Under  Executive  Order  (E  0.)  12291 . 
EPA  is  required  to  judge  whether  a 
regulation  is  "major"  and  therefore 
subject  to  the  requirement  of  a 
regulatory  impact  analysis  (RIA),  The 


criteria  set  forth  in  section  1  of  the 
Order  for  this  determination  are:  (1) 
Likelihood  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
(2)  likelihood  to  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  geographic 
regions;  or  (3)  likelihood  to  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  does  not  change  the 
proposal's  conclusions  regarding  E.O, 
12291,  specifically  that  the  regulation  is 
not  "major"  because  it  would  result  in 
none  of  the  adverse  effects  mentioned 
above.  This  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  E,0,  12291.  as 
required,  and  their  vmtten  comments 
and  any  EPA  responses  thereto  will  be 
available  as  Docket  Item  IV-H-1  (see 
ADDRESSES). 

B.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  on  1980.  44 
U.S.C,  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of 
regulations  on  small  business  "entities". 
Pursuant  to  the  provisions  of  5  U.S.C. 
505fb),  the  Administrator  hereby 
certifies  that  the  attached  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  such  entities. 
This  rule  merely  updates  existing 
technical  requirements  for  air  quality 
modeling  analyses  mandated  by  various 
Clean  Air  Act  programs  (e.g.,  prevention 
of  significant  deterioration,  new  source 
review,  SIP  revisions)  and  imposes  no 
new  regulatory  burdens. 

List  of  Subjects 

40  CFR  Part  51 

Administrative  practice  and 
procedure,  Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference,  Intergoverfrmental 
relations.  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides 

40  CFR  Part  52 

Air  pollution  control.  Lead.  Nitrogen 
dioxide,  Ozone,  Sulfur  oxides. 


40  CFR  Parts  260  and  266 

Air  pollution  control.  Hazardous 
waste. 

Dated:  June  21, 1993. 
Carol  M.  Browner, 

Administrator. 

Parts  51.  52.  260  and  266.  chapter  I, 
title  40  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  51— REQUiflEMEN'S  FOR 
PREPARATION    ADOPTION    d.r.'j 
S  U  B  M I TT  A  L  O  P  i  M  P  l  E  M  E  N  "'  A  "  ^  0  N 
PLANS 

1,  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7410(a)(2).  7475(e), 
7502  (a)  and  (b).  7503.  7601(a)(1)  and  7620. 

2.  Section  51.46  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraph  (c)  to  read  as  follows: 


1  46      A  CM  A  8''- 


V  s  ^  s 

)'-S. 


'o|ection  of  air 


(b)  Unless  alternative  techniques  are 
approved  under  §51.63.  such 
concentrations  shall  be  projected  using 
techniques  consistent  with  the 
requirements  in  §  51.112(a). 

§51.63    [Amentted] 

3.  In  §  51.63.  paragraph  (a)  is 
amended  by  removing  "51.46.". 

4.  In  §  51.112.  paragraph  (a)  is 
amended  by  removing  the  second 
sentence  and  adding  paragraphs  (a)(1) 
and  (a)(2)  to  read  as  follows: 

§S'.  V2    DeTionstration  of  adequacy. 
(a)*  *  • 

(1)  The  adequacy  of  a  control  strategy 
shall  be  demonstrated  by  means  of 
applicable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  the  appendix  W  of  this  part 
("Guideline  on  Air  Quality  Models 
(Revised)"  (1986).  supplement  A  (1987) 
and  supplement  B  (1993)).  The 
Guideline  and  its  supplements  (EPA 
Publication  No.  450/2-78-O27R)  are 
also  for  sale  from  the  U.S.  Department 
of  Commerce.  National  Technical 
Information  Service.  5825  Port  Royal 
Road.  Springfield.  VA  22161. 

(2)  Where  an  air  quality  model 
specified  in  appendix  W  of  this  part 
("Guideline  on  Air  Quality  Models 
(Revised)"  (1986).  supplement  A  (1987) 
and  supplement  B  (1993))  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted. 
Such  a  modification  or  substitution  of  a 
model  may  be  made  on  a  case-by-case 
basis  or.  where  appropriate,  on  a  generic 
basis  for  a  specific  state  program. 
Written  approval  of  the  Administrator 
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must  be  obtained  for  any  modification 
or  substitution.  In  addition,  use  of  a 
modified  or  substituted  model  must  be 
subject  to  notice  and  opportunity  for 
public  comment  under  procedures  set 
forth  in  §51.102. 
•        »        •        •        • 

§51  117    r  Amended]  I 

5.  In  §51.117.  paragraph  {c)(ll  is 
amended  by  adding  the  phrase  ", 
consistent  with  requirements  contained 
in  §  51.112(a)"*  immediately  after  "if 
desired".  Paragraph  (c)(2)  is  amended 
by  adding  the  phrase  '*,  consistent  with 
requirements  contained  in  §  51.112(a)" 
immediately  after  "for  demonstration  of 
attainment".  Paragraph  (c)(3)  is 
amended  by  adding  die  phrase  ". 
consistent  with  requirements  contained 
in  §  51.112(a)"  immediately  after  "for 
the  demonstration  of  attainment". 

§51.150    [Amended! 

6.  In  §51  150.  paragraph  (e)  is 
amended  by  adding  the  phrase  ". 
consistent  with  the  requirements 
contained  in  §  51.112(a)  '  immediately 
after  "of  this  section"  in  the  first 
sentence,  and  by  removing  the  second 
sentence. 

7.  Section  51.160  is  amended  by 
adding  paragraphs  (f)(1)  and  (f)(2)  to 
read  as  follows: 

§:^  150     Legaity  ertfofceabie  pro*  edurem 
•         •  •  »  • 

'  fN      *         •         • 

(1)  All  applications  of  air  quality 
modeling  involved  in  this  subpart  shall 
be  based  on  the  applicable  models,  data 
bases,  and  other  requirements  specified 
in  the  appendix  \V  of  this  part 
(Guideline  on  Air  Quality  Models 
(Revised)"  (1986),  supplement  A  (1987) 
and  supplement  B  (1993)).  The 
Guideline  and  its  supplements  (EPA 
Publication  No.  450/2-78-027R)  are 
also  for  sale  from  the  US.  Department 
of  Commerce,  National  Technical 

;.  formation  Ser.ice,  5825  Port  Royal 
R  ;3i.  Springfield,  VA,  22161. 

(2)  Where  an  a:r  quality  model 
specified  in  'he  appt^ndix  W  of  this  part 
("Guideline  on  Air  Quanty  Models 
(Revised)     l9flfi  ,  supplement  A  (1987) 
and  suppiemdP.t  B  US93))  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted. 
Such  a  modification  or  substitution  of  a 
model  may  be  ojade  on  a  case-by -case 
basis  or,  where  appropriate,  on  a  generic 
basis  for  a  specific  sta'e  program. 
Wntten  approval  of  rlie  Administrator 
m.ost  be  obtained  for  any  modification 
or  substitution.  In  addition,  use  of  a 
modified  or  substituted  model  must  be 
subject  to  notice  and  opportunity  for 


public  comment  under  procedures  set 
forth  in  §  51.102. 

8.  Section  51.166  is  amended  by 
revising  paragraphs  (1)(1)  and  (1)(2)  to 
read  as  follows: 

§51.166     prevention  of  «ignflC8rt 

drterloratiof  o<  oir  quality 


(1)  All  applications  of  air  quahty 
modeUng  involved  in  this  subpart  shall 
be  based  on  the  applicable  models,  data 
bases,  and  other  requirements  specified 
in  the  appendix  \V  of  this  part 
('Guideline  on  Air  Quality  Models 
(Revised)"  (1986).  supplement  A  (1987) 
and  supplement  B  (1993)).  The 
Guidehne  and  its  supplements  (EPA 
Publication  No.  450/2-78-O27R)  are 
also  for  sale  from  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Service,  5825  Port  Royal 
Road,  Springfield.  VA.  22161. 

(2)  Where  an  air  quaUty  model 
specified  in  the  Appendix  \V  of  this  part 
("Guideline  on  Air  Quality  Models 
(Revised)"  (1986),  supplement  A  !iqR7) 
and  supplement  B  (1993))  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
Such  a  modification  or  substitution  of  a 
model  may  be  made  on  a  case-by  <ase 
basis  or.  where  appropriate,  on  a  genenc 
basis  for  a  specific  state  program. 
Written  approval  of  the  Administrator 
must  be  obtained  for  any  modification 
or  substitution.  In  addition,  use  of  a 
modified  or  substituted  model  must  be 
subject  to  notice  and  opportuniiy  for 
public  comment  under  procedures  set 
forth  in  §  51.102. 
•        •        •        •        • 

9.  Part  51  is  amended  by  adding 
appendix  W  to  read  as  follows: 

Appendix  VS  to  Part  51— Guideline  on 
Air  Quality  Models  (Revised) 

(EPA  Document  Number  EPA-4SO/2-7*- 
027R] 

Prefsca 

Industry  and  control  agencies  have  long 
expressed  a  need  for  consistency  in  the 
application  of  air  quality  models  for 
regulatory  purposes.  In  the  1977  Qean  Air 
Act,  Congress  mandated  such  consistency 
and  encouraged  the  standardization  of  model 
applications.  The  Guideline  on  Air  Quality 
Models  was  first  published  in  April  1978  to 
satisfy  these  requirements  by  specifying 
models  and  providing  guidance  for  rheir  use. 
This  guideline  provides  a  ctimmon  basis  for 
estinaiting  the  air  quality  concen'ratRius  used 
in  assessing  control  strategies  and  developing 
emission  limits. 

The  continuing  development  of  new  air 
quahty  models  in  response  to  regulatory 
requirements  and  the  expanded  requirements 
for  models  to  cover  even  more  complex 
problems  have  emp.'iasizfld  the  need  for 


periodic  review  and  update  of  guidance  on 
these  techniques.  Four  primary  on-going 
activities  provide  direct  input  to  revisions  of 
this  modeling  guid'-line  The  first  is  a  series 
of  annual  EPA  woricshops  conducted  for  the 
purpose  of  ensuring  consisten'-y  and 
providing  c'.arificatinn  in  the  application  of 
models.  The  second  activitv.  d„-ected  toward 
the  improvement  of  modeling  proredures.  is 
the  cooperative  agreement  that  EPA  has  with 
the  scienufic  community  represented  by  the 
American  Meteorological  Society.  This 
asyecment  provides  scientif.c  assessraont  of 
procedures  and  proposed  techniques  and 
sponsors  workshops  on  key  technical  issues. 
The  third  activity  is  the  solicitation  and 
review  of  new  models  from  the  technical  and 
user  community.  In  the  March  27, 1980 
Federal  Register,  a  procedure  was  outlined 
for  the  submittal  to  EPA  of  privately 
developed  models.  After  extensive  evaluation 
and  scientific  review,  these  models,  as  well 
as  those  made  available  by  EPA.  are 
considered  for  recognition  in  this  guideline. 
The  fourth  activity  is  the  extensive  on-going 
research  efforts  by  EPA  and  others  in  air 
quality  and  meteorological  modeling. 

Based  primarily  on  these  four  activities. 
ihis  document  embodies  revisions  to  the 
"Guidehne  on  Air  Quality  Models." 
Although  the  text  has  been  revised  from  the 
1978  guide,  the  presf-nt  content  and  topics 
are  similar.  As  nerefsar.'.  new  sections  and 
top'cs  are  included.  EP.*i  does  not  make 
changes  to  the  guidance  on  a  predetermined 
schedule,  but  rather  on  an  as  needed  basis.^ 
EPA  believes  that  revisions  to  this  g-jideline 
should  be  timely  and  responsive  to  user 
needs  and  should  involve  public 
participation  to  the  ereatest  possible  extent 
Al]  f-jture  changes  to  the  guidance  will  be 
p.'opo.<;ed  and  finalized  ;n  the  Federal 
Register  information  on  the  current  stat..iS  of 
modeling  guidame  can  always  be  obtained 
fi;?m  EPAs  Regional  OfBccs. 
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1.0     Int.^txiuct.or, 

This  guideline  recommends  air  quality 
modeling  te-^-hniques  that  should  be  applied 
to  State  Implementation  Plan  (SIP)'  revisions 
for  existing  sources  and  to  new  source 
reviews, 2  including  prevention  of  significant 
deterioration  (PSD). 3  It  is  intended  for  use  by 
EPA  Regional  Offices  in  judging  the 
adequacy  of  modeling  analyses  performed  by 
EPA,  State  and  local  agencies  and  by 
industry.  The  guidance  is  appropriate  for  use 
by  other  Federal  agencies  and  by  State 
agencies  with  air  quality  and  land 
management  responsibilities.  It  serves  to 
identif>',  for  all  interested  parties,  those 
techniques  and  data  bases  EPA  considers 
acceptable.  The  guide  is  not  intended  to  be 
a  compendium  of  modeling  techniques. 
Rather,  it  should  ser\'e  as  a  basis  by  which 
air  quality  managers,  supported  by  sound 
scientific  judgment,  have  a  common  measure 
of  acceptable  technical  analysis. 

E>ue  to  limitations  in  the  spatial  and 
temporal  coverage  of  air  quality 
measurements,  monitoring  data  normally  are 
not  sufficient  as  the  sole  basis  for 
demonstrating  the  adequacy  of  emission 
limits  for  existing  sources.  Also,  the  impacts 
of  new  sources  that  do  not  yet  exist  can  only 
be  determined  through  modeling.  Thus, 
models,  while  uniquely  filling  one  program 
need,  have  become  a  primary  anahiical  tool 
in  most  air  quality  assessments.  Air  quality 
measurements  though  can  be  used  in  a 
complementary  manner  to  dispersion 
models,  with  due  regard  for  the  strengths  and 
weaknesses  of  both  analysis  techniques. 
Measurements  are  particularly  useful  in 
assessing  the  accuracy  of  model  estimates. 
The  use  of  air  quality  measurements  alone 
however  could  be  preferable,  as  dntailed  in 
a  later  section  of  this  document,  nhen 
models  are  found  to  be  unacceptable  and 


monitoring  data  with  sufficient  s(>atial  and 
temporal  coverage  are  available. 

It  would  be  advantageous  to  categorize  the 
various  regulatory  programs  and  to  apply  a 
designated  model  to  each  proposed  source 
needing  analysis  under  a  given  program. 
However,  the  diversity  of  the  nation's 
topography  and  climate,  and  variations  in 
source  configurations  and  operating 
characteristics  dictate  against  a  strict 
modeling  "cookbook."  There  is  no  one  model 
capable  of  properly  addressing  all 
conceivable  situations  even  within  a  broad 
category  such  as  point  sources. 
Meteorological  phenomena  associated  with 
threats  to  air  quality  standards  are  rarely 
amenable  to  a  single  mathematical  treatment; 
thus,  case-by-case  analysis  and  judgment  are 
frequently  required.  As  modeling  effort* 
become  more  complex,  it  is  increasingly 
important  that  they  be  directed  by  highly 
competent  individuals  with  a  broad  range  of 
experience  and  knowledge  in  air  quality 
meteorology.  Further,  they  should  be 
coordinated  closely  with  specialists  in 
emissions  characteristics,  air  monitoring  and 
data  processing.  The  judgment  of 
experienced  meteorologists  and  analysts  is 
essential. 

The  model  that  most  ^xurately  estimates 
concentrations  in  the  area  of  interest  is 
always  sought.  However,  it  is  clear  from  the 
needs  expressed  by  the  States  and  EPA 
Regional  Offices,  by  many  industries  and 
trade  associations,  and  also  by  the 
deliberations  of  Congress,  that  consistency  in 
the  selection  and  application  of  models  and 
data  bases  should  also  be  sought,  even  in 
case-by -case  analyses.  Consistency  ensures 
that  air  quality  control  agencies  and  the 
general  public  have  a  common  basis  for 
estimating  pollutant  concentrations, 
assessing  control  strategies  and  specifying 
emission  limits.  Such  consistency  is  not. 
however,  promoted  at  the  expense  of  mod»>l 
and  data  base  accuracy.  This  guide  provides 
a  consistent  basis  for  selection  of  the  most 
accurate  models  and  data  bases  for  use  in  air 
quality  assessments. 

Recommendations  are  made  in  this  guide 
concerning  air  quality  models,  data  bases, 
requirements  for  concentration  estimates,  the 
use  of  measured  data  in  Heu  of  model 
estimates,  and  model  evaluation  procedures. 
Models  are  identified  for  some  specific 
applications.  The  guidance  provided  here 
should  be  followed  in  all  air  quality  analyses 
relative  to  State  Implementation  Plans  and  in 
analyses  required  by  EPA,  State  and  local 
agency  air  programs.  The  EPA  may  approve 
the  use  of  another  technique  that  can  be 
demonstrated  to  be  more  appropriate  than 
those  recommended  in  this  guide.  This  is 
discussed  at  greater  length  in  Section  3.0.  In 
all  cases,  the  model  applied  to  a  given 
situation  should  be  the  one  that  provides  the 
most  accurate  representation  of  atmospheric 
transport,  dispersion,  and  chemical 
transformations  in  the  area  of  interest. 
However,  to  ensure  consistency,  deviations 
from  this  guide  should  be  carefully 
documented  and  fully  supported. 

From  time  to  time  situations  arise  requiring 
clarification  of  the  intent  of  the  guidance  on 
a  specific  topic.  Periodic  workshops  are  held 
with  the  EPA  Regional  Meteorologists  to 
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ensure  consistency  m  modeling  g^jidance  and 
to  promote  the  use  of  more  accurate  air 
quality  models  and  data  bases  The 
workshops  ser.-e  to  provide  further 
explanations  of  g-jideUne  rf>quirements  to  the 
Regional  Offices  and  workshop  reports  are 
issued  with  this  clarifying  information.  In 
addition,  findings  from  on-gnmg  research 
programs,  new  mode!  submittals,  or  results 
from  model  evaluations  and  applications  are 
continuouslv  evaluated  Based  on  this 
information  changes  m  the  guidance  may  be 
indicated 

All  changes  to  this  guidance  must  follow 
rulemaJcmg  requirements  since  the  guideline 
is  codified  in  Appendix  \V  of  part  51,  EPA 
will  promulgate  proposed  and  final  rules  in 
the  Federal  Register  to  amend  this 
Appendix.  Am.pie  opportunity  for  public 
comment  will  also  be  provided  for  each 
proposed  change  and  public  hearings 
scheduled  if  requested.  Final  rule  changes 
will  also  be  made  available  through  the 
National  Technical  Information  Service 
(NTIS: 

A  wide  range  of  topics  on  modeling  and 
data  bases  are  discussed  in  the  remainder  of 
this  guideline  Chapter  2  gives  an  overview 
of  models  and  thfir  apprcpria'e  use.  Chapter 

3  provides  specific  guidance  on  the  use  of 
"preferred"  air  quality  models  and  on  the 
selection  of  alternative  techniques.  Chapters 

4  through  7  provide  recommendations  on 
modeling  techniques  for  application  to 
simple-terrain  stationary  so'urce  problems, 
complex  terrain  problems,  and  mobile  source 
problem.s  Specific  modeling  requirements 
for  selected  regulatory  issues  are  also 
addressed.  Chapter  8  discusses  issues 
common  to  many  modeling  analyses. 
including  acceptable  model  components. 
Chapter  9  makes  recoOimendations  for  data 
inputs  to  models  including  source, 
meteorological  and  background  air  quality 
data  Chapter  10  covers  the  uncertainty  in 
model  estimates  and  how  that  Information 
can  be  usef^ul  to  the  regulatory  decision- 
maker The  last  chapter  summarizes  how 
estimates  and  measia^ments  of  air  quality  are 
used  in  assessing  source  impact  and  in 
evaluating  control  strategies. 

Appendix  W  to  40  CFR  part  51  (the 
"Guideline  on  Air  Q-uality  Models 
(Revised)")  itself  contains  three  appendices: 
A,  B,  and  C  Thus,  when  reference  is  made 
to  "appendix  A"  m  this  docu.ment,  it  refers 
to  the  appendix  .\  to  appendix  W  to  40  CFR 
part  51  Appendices  B  and  C  are  referenced 
in  the  same  way 

Appendix  A  contains  sunrjnaries  of  refined 
air  quali'y  models  that  are  "preferred"  for 
specific  applications,  both  EP.\  models  and 
models  developed  by  others  are  included. 
Appendix  B  contains  r'ommaries  of  other 
refined  models  tna'  may  be  considered  with 
a  case-specific  justification.  Appendix  C 
contains  a  checklist  of  requirements  for  an  air 
quality-  analysis. 

2.0    Overview  of  Model  Us« 

Before  attem.pting  to  implement  the 
guidance  contained  in  this  document,  the 
reader  should  be  aware  of  certain  general 
information  concerning  air  quality  models 
and  their  use.  Such  information  is  provided 
in  this  section. 


2  1    Suitability  of  Models 

The  extent  to  which  a  specific  aix  quality 
model  is  suitable  for  the  evaluation  of  source 
impact  depends  upon  several  factors  These 
Include:  (1)  The  meteorological  and 
topographic  complexities  of  the  area.  (2)  the 
level  of  detail  and  accuracy  needed  for  the 
analysis;  (3)  the  technical  competence  of 
those  undertaking  such  simulation  modeling; 
(4)  the  resources  available;  and  (5)  the  detail 
and  accuracy  of  the  data  base,  i.e..  emissions 
inventory,  meteorological  data,  and  air 
quality  data.  Appropriate  data  should  be 
available  before  any  attempt  is  miade  to  apply 
a  model.  A  model  that  requires  detailed, 
precise,  input  data  should  not  be  used  when 
such  data  are  unavailable.  However, 
assuming  the  data  are  adequate,  the  greater 
the  detail  with  which  a  model  considers  the 
spatial  and  temporal  variations  in  emissions 
and  meteorological  conditions,  tne  greater 
the  ability  to  evaluate  the  source  impact  and 
to  distinguish  the  effects  of  various  control 
strategies. 

Air  quality  models  have  been  applied  with 
the  most  accuracy  or  the  least  degree  of 
uncertainty  to  simulations  of  long  term 
averages  in  areas  with  relatively  simple 
topography.  Areas  subject  to  major 
topographic  influences  experience 
meteorological  complexities  that  are 
extremely  difficult  to  simulate.  Although 
models  are  available  for  such  circumstances, 
they  are  frequently  site  specific  and  resource 
intensive.  In  the  absence  of  a  model  capable 
of  simulating  such  complexities,  only  a 
preliminary  approximation  may  be  feasible 
until  such  time  as  better  models  and  data 
bases  become  available. 

Models  are  highly  specialized  tools. 
Competent  and  experienced  personnel  are  an 
essential  prerequisite  to  the  successful 
application  of  simulation  models.  The  need 
for  specialists  is  critical  when  the  more 
sophisticated  models  are  used  or  the  area 
being  investigated  has  complicated 
meteorological  or  topographic  features.  A 
model  applied  improperly,  or  with 
inappropriately  chosen  data,  can  lead  to 
serious  misjudgments  regarding  the  source 
Impact  or  the  effectiveness  of  a  control 
strategy. 

The  resource  demands  generated  by  use  of 
air  quality  models  vary  widely  depending  on 
the  specific  application.  The  resources 
required  depend  on  the  nature  of  the  model 
and  its  complexity,  the  detail  of  the  data 
base,  the  difficulty  of  the  application,  and  the 
amount  and  level  of  expertise  required.  The 
costs  of  manpower  and  computational 
facilities  may  also  be  important  factors  in  the 
selection  and  use  of  a  model  for  a  specific 
analysis.  However,  it  should  be  recognized 
that  under  some  sets  of  physical 
circimastances  and  accuracy  requirements,  no 
present  model  may  be  appropriate  Thus. 
consideration  of  these  factors  should  not  lead 
to  selection  of  an  inappropriate  model 

2.2    Classes  of  Models 

The  air  quality  modeling  procedures 
discussed  in  this  guide  can  be  categorized 
into  four  generic  classes-  Gaussian, 
numerical,  statistical  or  empirical,  and 
physical.  Within  these  classes,  especially 
Gaussian  and  numerical  models,  a  large 


number  of  individual  "computational 
algorithms"  may  exist,  each  with  its  own 
specific  applications.  While  each  of  the 
algorithms  may  have  the  same  generic  basis. 
e.g  .  Gaussian,  it  is  accepted  practice  to  refer 
to  them  individually  as  models.  For  example, 
the  CRSTER  model  and  the  RAM  model  are 
commonly  referred  to  as  individual  models. 
In  fact,  they  are  both  variations  of  a  basic 
Gaussian  model.  In  many  cases  the  only  real 
difference  between  models  within  the 
different  classes  is  the  degree  of  detail 
considered  in  the  input  or  output  data. 

Gaussian  models  are  the  most  widely  used 
techniques  for  estimating  the  impact  of 
nonreactive  pollutants.  Numerical  models 
may  be  more  appropriate  than  Gaussian 
models  for  area  source  urban  applications 
that  involve  reactive  pollutants,  but  they 
require  much  more  extensive  input  data 
bases  and  resources  and  therefore  are  not  as 
widely  applied.  Statistical  or  empirical 
techniques  are  frequently  employed  in 
situations  where  incomplete  scientific 
understanding  of  the  physical  and  chemical 
processes  or  lack  of  the  required  data  bases 
make  the  use  of  a  Gaussian  or  numerical 
model  impractical.  Various  specific  models 
in  these  three  generic  types  are  discussed  in 
this  guideline. 

Physical  modeling,  the  fourth  generic  type, 
involves  the  use  of  wind  tunnel  or  other  fluid 
modeling  facilities.  This  class  of  modeling  is 
a  complex  process  requiring  a  high  level  of 
technical  expertise,  as  well  as  access  to  the 
necessary  facilities.  Nevertheless,  physical 
modeling  may  be  useful  for  complex  flow 
situations,  such  as  building,  terrain  or  stack 
down-wash  conditions,  plume  Lmpact  on 
elevated  terrain,  diffusion  in  an  urban 
environment,  or  diffusion  in  complex  tenain. 
It  is  particularly  applicable  to  such  situations 
for  a  source  or  group  of  sources  in  a 
geographic  area  limited  to  a  few  square 
kilometers.  If  physical  modeling  is  available 
and  Its  applicability  demonstrated,  it  may  be 
the  best  technique,  A  discussion  of  physical 
modeling  is  beyond  the  scope  of  this  guide. 
The  EPA  publication  "Guideline  for  Fluid 
Modeling  of  Atmospheric  Diffusion,"  * 
provides  information  on  fluid  modeling 
applications  and  the  limitations  of  that 
method, 

2  3    Levels  of  Sophistication  of  Models 

In  addition  to  the  various  classes  of 
models,  there  are  two  levels  of 
sophistication.  The  first  level  consists  of 
general,  relatively  simple  estimation 
techniques  that  provide  conservative 
estimates  of  the  air  quality  impact  of  a 
specific  source,  or  source  category  These  are 
screening  techniques  or  screening  models. 
The  purpose  of  such  techniques  is  to 
eliminate  the  need  of  further  more  detailed 
modeling  for  those  sources  that  clearly  will 
not  cause  or  contribute  to  ambient 
concentrations  in  excess  of  either  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  5  or  the  allowable  prevention  of 
significant  deterioration  (PSD)  concentration 
increments. 3  If  a  screening  technique 
indicates  that  the  concentration  contributed 
by  the  source  exceeds  the  PSD  increment  or 
the  Increment  remaining  to  just  m.eet  the 
NAAQS,  then  the  second  level  of  more 
sophisticated  models  should  be  applied 


Federal  Register  /  Vol    58,  No,   137 


iiesdav 


Jdv 


:u.  1993  /  Rules  and  Regulations  .1H82t 


The  second  ievei  consists  of  those 
analytical  techniques  that  provide  more 
detailed  treatment  of  physical  and  chemical 
atmospheric  prtx;esses,  require  more  detailed 
and  precise  input  data,  and  provide  more 
specialized  concentration  estimates.  As  a 
result  they  provide  a  more  refined  and,  at 
least  theoretically,  a  more  accurate  estimate 
of  source  impact  and  the  effectiveness  of 
control  strategies.  These  are  referred  to  as 
refined  models. 

The  use  of  screening  techniques  followed 
by  a  more  refined  analysis  is  always 
desirable,  however  there  are  situations  where 
the  screening  techniques  are  practically  and 
technically  the  only  viable  option  for 
estimating  source  impact.  In  such  cases,  an 
attempt  should  be  made  to  acquire  or 
improve  the  necessary  data  bases  and  to 
develop  appropriate  analytical  techniques. 

3.0    Recommended  Air  Quality  Models 

This  section  recommends  refined  modeling 
techniques  that  are  preferred  for  use  in 
regulatory  aii  quality  programs.  The  status  of 
models  developed  by  EPA,  as  well  as  those 
submitted  to  EPA  for  re\'iew  and  possible 
inclusion  in  this  guidance,  is  discussed.  The 
section  also  addresses  the  selection  of  models 
for  individual  cases  and  provides 
recommendations  for  situations  where  the 
preferred  models  are  not  applicable.  Two 
additional  sources  of  modeling  guidance,  the 
Model  Clearinghouse  «  and  periodic  Regional 
Meteorologists'  workshops,  are  also  briefly 
discussed  here. 

In  all  regulatory  analyses,  especially  if 
other  than  preferred  models  are  selected  for 
use.  early  discussions  among  Regional  Office 
staff.  State  and  local  control  agencies, 
industry  rep.'^sentatives,  and  where 
appropriate,  the  Federal  Land  Manager,  are 
invaluable  and  are  encouraged.  Agreement 
on  the  data  base  to  be  used,  modeling 
techniques  to  be  applied  and  the  overall 
technical  approach,  prior  to  the  actual 
analyses,  helps  avoid  misunderstandings 
concerning  the  final  results  and  may  reduce 
the  later  need  for  additional  analyses.  The 
use  of  an  air  quality  checklist,  such  as 
presented  in  appendix  C,  and  the  preparation 
of  a  written  protocol  help  to  keep 
misunderstandings  at  a  minimum. 

It  should  not  be  construed  that  the 
preferred  models  identified  here  are  to  be 
permanently  used  to  the  exclusion  of  all 
others  or  that  they  are  the  only  models 
available  for  relating  emissions  to  air  quality. 
The  model  that  most  accurately  estimates 
concentrations  in  the  area  of  interest  is 
always  sought.  However,  designation  of 
specific  models  is  needed  to  promote 
consistency  in  model  selection  and 
application. 

The  1980  .■solicitation  of  new  or  different 
models  from  the  technical  community '  and 
the  program  whereby  these  models  are 
evaluated,  established  a  means  by  which  new 
models  are  identified,  reviewed  and  made 
available  in  the  g'jideline.  There  is  a  pressing 
need  for  the  development  of  models  for  a 
wide  range  of  regulatory  applications. 
Refined  models  that  more  realistically 
simulate  the  physical  and  chemical  process 
in  the  atjnosphere  and  thai  more  reliably 
estimate  pollutant  concentrations  are 


required.  Thus,  the  solicitation  of  models  is 
considered  to  be  continuous. 

3.1    Preferred  Modeling  Techniques 
3  1.1     Discussion 

EPA  has  developed  approximately  10 
models  suitable  for  regulatory  application. 
More  than  20  additional  models  were 
submitted  by  private  developers  for  possible 
inclusion  in  the  guideline.  These  refined 
models  have  all  been  organized  into  eight 
categories  of  use:  rural,  urban  industrial 
complex,  reactive  pollutants,  mobile  sources, 
complex  terrain,  visibility,  and  long  range 
transport.  They  are  undergoing  an  intensive 
evaluation  by  category.  The  evaluation 
exercises  «•»  lo  include  statistical  measures  of 
model  performance  in  comparison  with 
measured  air  quality  data  as  suggested  by  the 
American  Meteorological  Society"  and, 
where  possible,  peer  scientific  reviews.'^'*'* 

When  a  single  model  is  found  to  perform 
better  than  others  in  a  given  category,  it  is 
recommended  for  application  in  that  category 
as  a  preferred  model  and  listed  in  Appendix 
A.  If  no  one  model  is  found  to  clearly 
perform  better  through  the  evaluation 
exercise,  then  the  preferred  model  listed  in 
appendix  A  is  selected  on  the  basis  of  other 
factors  such  as  past  use,  public  familiarity. 
cost  or  resource  requirements,  and 
availability.  No  further  evaluation  of  a 
preferred  model  is  required  if  the  source 
follows  EPA  recommendations  specified  for 
the  model  in  this  guideline.  The  models  not 
specifically  recommended  for  use  in  a 
particular  category  are  summarized  in 
appendix  B.  These  models  should  be 
compared  with  measured  air  quality  data 
when  they  are  used  for  regulatory 
applications  consistent  with 
recommendations  in  section  3.2. 

The  solicitation  of  new  refined  models 
which  are  based  on  sounder  scientific 
principles  and  which  more  reliably  estimate 
pollutant  concentrations  is  considered  by 
EPA  to  be  continuous.  Models  that  are 
submitted  in  accordance  with  the  provisions 
outlined  in  the  Federal  Register  notice  of 
March  1980  (45  FR  20157)  ?  will  be  evaluated 
as  submitted.  These  requirements  are; 

1.  The  model  must  be  computerized  and 
functioning  in  a  common  Fortran  language 
suitable  for  use  on  a  variety  of  computer 
systems. 

2.  The  model  must  be  documented  in  a 
user's  guide  which  identifies  the 
mathematics  of  the  model,  data  requirements 
and  program  operating  characteristics  at  a 
level  of  detail  comparable  to  that  available 
for  currently  recommended  models,  e.g.,  the 
Single  Source  [CRSTER]  Model. 

3.  The  model  must  be  accompanied  by  a 
complete  test  data  set  including  input 
parameters  and  output  results.  The  test  data 
must  be  included  in  the  user's  guide  as  well 
as  provided  in  computer-readable  form. 

4.  The  model  must  bo  useful  to  typical 
users,  e.g..  State  air  pollution  control 
agencies,  for  specific  air  quality  control 
problems.  Such  users  should  be  able  to    . 
operate  the  computer  program(s)  from 
available  doc\m:ientation. 

5  The  model  doomientation  must  include 
a  comparison  with  air  quality  data  or  with 
other  well-established  analytical  techniques. 


6.  The  developer  must  be  willing  to  mak« 
the  model  available  to  users  at  reasonable 
cost  or  make  it  available  for  public  access 
through  the  National  Technical  Information 
Service;  the  model  cannot  be  proprietary. 

The  evaluation  process  will  include  a 
determination  of  technical  merit,  in 
accordance  with  the  above  six  items 
including  the  practicality  of  the  model  for 
use  in  ongoing  regulatory  programs.  Each 
model  will  also  be  subjected  to  a 
performance  evaluation  for  an  appropriate 
data  base  and  to  a  peer  scientific  review. 
Models  for  wide  use  (not  just  an  isolated 
case!)  found  to  perform  better,  based  on  an 
evaluation  for  the  same  data  bases  used  to 
evaluate  models  in  appendix  A.  will  be 
proposed  for  inclusion  as  preferred  models  in 
future  guideline  revisions. 

3.1.2    Recommendations 

Appendix  A  identifies  refined  models  that 
are  preferred  for  use  in  regulatory 
applications.  If  a  model  is  required  for  a 
particular  application,  the  user  should  select 
a  model  from  that  appendix.  These  models 
may  be  used  without  a  formal  demonstration 
of  applicability  as  long  as  they  are  used  as 
indicated  in  each  model  sunmiary  of 
appendix  A.  Further  recommendations  for 
the  application  of  these  models  to  specific 
source  problems  are  found  in  subsequent 
sections  of  this  guideline. 

If  changes  are  made  to  a  preferred  model 
without  affecting  the  concentration  estimates, 
the  preferred  status  of  the  model  is 
unchanged.  Examples  of  modifications  that 
do  not  affect  concentrations  are  those  made 
to  enable  use  of  a  different  computer  or  those 
that  affect  only  the  format  or  averaging  time 
of  the  model  results.  However,  when  any 
changes  are  made,  the  Regional 
Administrator  should  require  a  test  case 
example  to  demonstrate  that  the 
concentration  estimates  are  not  affected. 

A  preferred  model  should  be  operated  with 
the  options  listed  in  appendix  A  as 
"Recommendations  for  Regulatory  Use."  If 
other  options  are  exercised,  the  model  is  no 
longer  "preferred."  Any  other  modification  to 
a  preferred  model  that  would  result  in  a 
change  in  the  concentration  estimates 
likewise  alters  its  status  as  a  preferred  model. 
Use  of  the  model  must  then  be  justified  on 
a  case-by-case  basis. 

3.2    Use  of  Alternative  Models 

3.2.1    Discussion  Selection  of  the  best 
techniques  for  each  individual  air  quality 
analysis  is  always  encouraged,  but  the 
selection  should  be  done  in  a  consistent 
manner.  A  simple  listing  of  models  in  this 
guide  cannot  alone  achieve  that  consistency 
nor  can  it  necessarily  provide  the  best  model 
for  all  possible  situations.  An  EPA  document, 
"Interim  Procedures  for  Evaluating  Air 
Quality  Models". '5'«  has  been  prepared  to 
assist  in  developing  a  consistent  approach 
when  justifying  the  use  of  other  than  the 
preferred  modeling  techniques  recommended 
in  this  guide.  An  alternative  to  be  considered 
to  the  performance  measures  contained  in 
chapter  3  of  this  document  is  set  forth  in 
another  EPA  dociunent  "Protocol  for 
Determining  the  Best  Performing  Model".''' 
The  procedures  in  both  documents  provide  a 
general  framework  for  objective  decision- 


38826  Federal  Register  /  Vol    58.  No.  137  /  Tuesday,  July  20,  1993  /  Rules  and  Regulations 


making  r^n  tne  acceptability  of  an  alternative 
model  for  a  given  resiulaton'  application  The 
documents  conta.n  procedures  for 
conducing  both  the  technical  evaluation  of 
the  model  and  the  field  test  or  performance 
evaluation. 

This  section  discusses  the  use  of  alternate 
modeling  techniques  and  defines  three 
situa'.'-ns  when  alternative  models  may  be 
used 

32  2    Recommendations.  Determination 
of  acceptability  of  a  model  is  a  Regional 
Office  responsibility.  Where  the  Regional 
Administrator  finds  that  an  alternative  model 
is  more  appropriate  than  a  preferred  model, 
that  model  may  be  used  subject  to  the 
recommendations  below.  This  finding  will 
normal Iv  result  from  a  determination  that  (1) 
a  preffrred  air  quality  model  is  not 
appropriate  for  the  particular  application;  or 
(2)  a  more  appropriate  model  or  analytical 
procedure  is  available  and  is  applicable. 

An  alternative  model  should  be  evaluated 
from  both  a  theoretical  and  a  performance 
perspective  before  it  is  selected  for  use.  There 
are  three  separate  conditions  under  which 
such  a  model  will  normally  be  approved  for 
use:  (1)  If  a  demonstration  can  be  made  that 
the  model  produces  concentration  estimates 
equivalent  to  the  estimates  obtained  using  a 
preferred  model;  (2)  if  a  statistical 
performance  evaluation  has  been  conducted 
using  measured  air  quality  data  and  the 
results  of  that  evaluation  indicate  the 
alternative  model  performs  better  for  the 
application  than  a  comparable  model  in 
appendix  .\.  and  (3)  if  Uiere  is  no  preferred 
model  for  the  specific  application  but  a 
refined  model  is  needed  to  satisfy  regulatory 
requirements.  Any  one  of  these  three  separate 
conditions  may  warrant  use  of  an  alternative 
model.  Some  known  alternative  models  that 
are  applicable  for  selected  situations  are 
contained  in  appendix  B.  However,  inclusion 
there  does  not  infer  any  unique  status 
relative  to  other  alternative  models  that  are 
being  or  will  be  developed  in  the  future. 

Equivalency  is  established  by 
d-'monstrating  that  the  maximum  or  highest, 
second  highest  concentrations  are  within  2 
percent  of  the  estimates  obtained  from  the 
preferred  model.  The  option  to  show 
equivalency  is  intended  as  a  simple 
demonstration  of  acceptability  for  an 
alternative  model  that  is  so  nearly  identical 
(or  contains  options  that  can  make  it 
identical)  to  a  preferred  model  that  it  can  be 
treated  for  practical  purposes  as  the  preferred 
model  Two  percent  was  selected  as  the  basis 
for  equivalency  since  it  is  a  rough 
approximation  of  the  fraction  that  PSD  Class 
1  increments  are  of  the  NAAQS  for  SOj,  i.e., 
the  difference  in  concentrations  that  is 
judged  to  be  significant.  However, 
notwithstanding  this  demonstration,  use  of 
models  that  are  not  equivalent  may  be  used 
when  one  of  the  two  other  conditions 
identified  below  are  satisfied. 

The  procedures  and  techniques  for 
determining  !ne  acceptability  of  a  model  for 
an  individual  case  based  on  superior 
performance  is  contained  in  the  document 
entitled  "Interim  Procedures  for  Evaluating 
Air  Quality  Models","  and  should  be 


followed,  as  appropriate  ■  Prf>paranon  and 
implementation  of  an  evaluation  protocol 
which  is  acceptable  to  both  control  agencies 
and  regulated  industry  is  an  important 
element  in  such  an  evaluation. 

When  no  appendix  A  model  is  applicable 
to  the  modeling  problem,  an  alternative 
refined  model  may  be  used  provided  that: 

1.  The  model  can  be  demonstrated  to  be 
applicable  to  the  problem  on  a  theoretical 
basis,  and 

2.  The  data  bases  which  are  necessary  to 
perform  the  analysts  are  available  and 
adequate,  and 

3a.  Performance  evaluations  of  the  model 
In  similar  circumstances  have  shown  that  the 
model  is  not  biased  toward  underestimates. 
or 

3b.  After  consultation  with  the  EPA 
Regional  Office,  a  second  model  is  selected 
as  a  baseline  or  reference  point  for 
performance  and  the  interim  procedures  "/ 
protocol "  are  then  used  to  demonstrate  that 
the  proposed  model  performs  better  than  the 
reference  model. 

3.3    A  vailability  of  Supplemen  tary  Modeling 
Guidance 

The  Regional  Administrator  has  the 
authority  to  select  models  that  are 
appropriate  for  use  in  a  given  situation. 
However,  there  is  a  need  for  assistance  and 
guidance  in  the  selection  process  so  that 
fairness  and  consistency  in  modeling 
decisions  is  fostered  among  the  various 
Regional  Offices  and  the  States.  To  satisfy 
that  need,  EPA  established  the  Model 
Clearinghouse  and  also  holds  periodic 
workshops  with  headquarters.  Regional 
Office  and  State  modeling  representatives. 

3.3.1    The  Model  Clearinghouse 

3.3.1.1  Discussion.  The  Model 
Clearinghouse  is  the  single  EPA  focal  point 
for  review  of  air  quality  simulation  models 
proposed  for  use  in  sp>ecific  regulatory 
applications.  Details  concerning  the 
Clearinghouse  and  its  operation  are  found  in 
the  document,  "Model  Clearinghouse; 
Operational  Plan. "»  Three  primary  functions 
of  the  Clearinghouse  are: 

(1)  Review  of  decisions  proposed  by  EPA 
Regional  Offices  on  the  use  of  modeling 
techniques  and  data  bases. 

(2)  Periodic  visits  to  Regional  Offices  to 
gather  information  pertinent  to  regulatory 
model  usage. 

(3)  Preparation  of  an  annual  report 
summarizing  activities  of  the  Clearinghouse 
including  specific  determinations  made 
during  the  course  of  the  year. 

3.3.1.2  Recommendations.  The  Regional 
Administrator  may  request  assistance  from 
the  Model  Clearinghouse  after  an  initial 
evaluation  and  decision  has  been  reached 
concerning  the  application  of  a  model, 
analytical  technique  or  data  base  in  a 


•Another  EPA  document,  "Protocol  for 
Delennining  the  Best  Performing  Model",  ■'' 
contains  advanced  statistical  techniques  for 
determining  which  model  performs  better  than 
other  competing  models.  In  many  cases,  this 
protocol  should  be  considered  by  users  of  the 
"Interim  Procedures  for  Evaluating  Air  Quality 
Models"  in  preference  to  the  material  currently  in 
Chapter  3  of  that  document. 


particular  regulatory  action.  The 
Clearinghouse  may  also  consider  and 
evaluate  the  use  of  modeling  techniques 
submitted  in  support  of  any  regulatory 
action.  Additional  responsibilities  are:  (1) 
Review  proposed  action  for  consistency  with 
agency  policy,  (2)  determine  technical 
adequacy;  and  [3!  make  recommendations 
concerning  the  technique  or  data  base. 

3.3  2     Regional  Meteornlngists  Workshops 
3  3  2,1     Discuss)on  EP.\  conduc's  an 
annual  in-house  workshop  for  the  purpose  of 
mutual  discussion  and  problem  resolution 
among  Regional  Office  modeling  specialists, 
EPA  research  modeling  exports,  E?.\ 
Headquarters  modeling  and  regulatory  staff 
and  representatives  from  State  modeling 
programs,  A  summary  of  the  issues  resolved 
at  previous  workshops  was  issued  in  1981  as 
"Regional  Workshops  on  Air  Quality 
Modeling  A  Summary  Report."  >'  That 
report  clarified  procedures  not  specifically 
defined  in  the  1978  guideline  and  was  issued 
to  ensure  the  consistent  interpretation  of 
model  requirements  from  Region  to  Region. 
Similar  workshops  for  the  purpose  of 
clarif\'ing  guideline  procedures  or  providing 
detailed  instructions  for  the  use  of  those 
procedures  are  anticipated  in  the  future. 

3.3,2.2     Reccmmendations.  The  Regional 
Office  should  al-.vays  be  consulted  for 
information  and  guidance  concerning 
modeling  methods  and  interpretations  of 
modeling  guidance,  and  to  ensure  that  the  air 
quality  model  user  has  available  the  latest 
most  up-to-date  policy  and  procedures, 

4.0    Simple-Terrain  Stationary  Source 
Models 

4  1    Discussion 
Simple  terrain,  as  used  here,  is  considered 

to  be  an  area  where  terrain  features  are  all 
lower  in  elevation  than  the  top  of  the  stack 
of  the  source(s)  in  question  The  models 
recommended  in  this  section  are  generally 
used  in  the  air  quality  impact  analysis  of 
stationary  sources  for  most  criteria 
pollutants.  The  averaging  time  of  the 
concentration  estimates  produced  by  these 
models  ranges  from  1  hour  to  an  annual 
average. 

Model  evaluation  exercises  have  been 
conducted  to  determine  the  "best,  most 
appropriate  point  source  model"  for  use  in 
simple  terrain.*  i2  However,  no  one  model 
has  been  found  to  be  clearly  superior.  Thus, 
based  on  past  use,  public  familiarity,  and 
availability  CRSTER  remains  the 
recommended  model  for  rural,  simple 
terrain,  single  point  source  applications 
Similar  determinations  were  made  for  the 
other  refined  models  that  are  identified  in  the 
following  sections. 

4  2    Recommendations 
421     Screening  Techniques 

Point  source  screening  techniques  are  an 
acceptable  approach  to  air  quality  analyses. 
One  such  approach  is  contained  in  the  EP.'\ 
document  "Screening  Procedures  for 
Estimating  the  Air  Quality  Impact  of 
Stationary  Sources,"  '8  A  computerized 
version  of  the  screening  technique, 
SCREEN2.  is  available, '«» 

.*l11  screening  procedures  should  be 
adjusted  to  the  site  and  problem  at  hand. 
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Close  attention  should  be  paid  to  whether  the 
area  should  be  classified  urban  or  rural  in 
accordance  with  Section  8.2.8.  The 
climatology  of  the  area  should  be  studied  to 
help  define  the  worst-case  meteorological 
conditions.  Agreement  should  be  reached 
between  the  model  user  and  the  reviewing 
authority  on  the  choice  of  the  screening 
model  for  each  analysis,  and  on  the  input 
data  as  well  as  the  ultimate  use  of  the  results. 

4.2.2    Refined  Analytical  Techniques 

Table  4-1  lists  preferred  models  for 
selected  applications.  These  preferred 
models  should  be  used  for  the  sources,  land 
use  categories  and  averaging  times  indicated 
in  the  table.  A  brief  description  of  each  of 
these  models  is  found  in  appendix  A.  Also 
listed  in  that  appendix  are  the  model  input 
requirements,  the  standard  options  that 
should  be  selected  when  running  the 
program  and  output  options. 

When  modeling  for  compliance  with  short  ■ 
term  NAAQS  and  PSD  increments  is  of 
primary  concern,  the  short  term  models 
listed  in  Table  4-1  may  also  be  used  to 
provide  long  term  concentration  estimates. 
When  modeling  for  sources  for  which  long 
term  standards  alone  are  applicable  (e.g., 
lead),  then  the  long  term  models  should  be 
used. 

The  conversion  from  long  term  to  short 
term  concentration  averages  by  any 
transformation  technique  is  not  acceptable  in 
regulatory  applications. 

Table  4-1  .—Preferred  Models 
FOR  Selected  Applications  in 
S  vple  Terrain 


Land  Use 

ModeM 

Short  Term  (i.e., 

1-24  hours): 

Single  Source 

Rural 

crster 

Urban 

RAM 

Multiple 

Rural 

MPTER 

Source. 

Urban 

RAM 

Complicated 

Rural'Lirban 

ISCST2 

Sources  z. 

Buoyant  In- 

Rural 

BLP 

dustrial 

Line 

Sources. 

Long  Term  (I.e., 

monthly,  sea- 

sonal or  an- 

nual): 

Single  Source 

Rural 

CRSTER 

Urban 

RAM 

Multiple 

Rural 

MPTER 

Source. 

Urban 

CDM  2.0  or 
RAM  3 

Complcatod 

RuralOJrban 

ISCLT2 

Sources'. 
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Buoyant  In- 
dustrial 
Line 
Sources. 


Modal  t 


BLP 


'Several  of  these  models  contain  options 
wtiich  allow  them  to  be  interchanged  For 
Example,  ISCST2  can  be  substituted  for 
CRSTER  and  equivalent,  if  not  identical, 
concentration  estimates  obtained.  Similarly,  for 
a  point  source  application,  MPTER  with  urban 
option  can  be  substituted  for  RAM.  Where  a 
substitution  is  convenient  to  the  user  and 
equivalent  estimates  are  assured,  it  may  bB 
made.  The  models  as  listed  here  reflect  the 
applications  for  which  they  were  originally 
intended. 

2  Complicated  sources  are  those  with 
special  problems  such  as  aerodynamic 
downwash,  particle  deposition,  volume  and 
area  sources,  etc. 

3  If  only  a  few  sources  in  an  urban  area  are 
to  be  modeled,  RAM  should  be  used. 

5.0    Model  Use  in  Complex  Terrain 


5. 1     Discussion 

For  the  purpose  of  this  guideline,  complex 
terrain  is  defined  as  terrain  exceeding  the 
height  of  the  stack  l)eing  modeled.  Complex 
terrain  dispersion  models  are  normally 
applied  to  stationary  sources  of  pollutants 
such  as  SOj  and  particulates. 

A  major  outcome  from  the  EPA  Complex 
Terrain  Model  Development  project  has  been 
the  publication  of  a  refined  dispersion  m.odel 
(CTDM)  suitable  for  regulatory  application  to 
plume  impaction  assessments  in  complex 
terrain.21  Although  CTDM  as  originally 
produced  was  only  applicable  to  those  hours 
characterized  as  neutral  or  stable,  a  computer 
code  for  all  stability  conditions, 
CTDMPLUS,i8  together  with  a  user's  guide, 22 
and  on-site  meteorological  and  terrain  data 
processors.^-2<  is  now  available.  Moreover, 
CTSCREEN,i9«  a  version  of  CTDMPLUS  that 
does  not  require  on-site  meteorological  data 
inputs,  is  also  available  as  a  screening 
technique. 

The  methods  discussed  in  this  section 
should  be  considered  in  two  categories:  (1) 
Screening  techniques,  and  (2)  the  refined 
dispersion  model,  CTDMPLUS,  discussed 
below  and  listed  in  Appendix  A. 

Continued  improvements  in  ability  to 
accurately  model  plume  dispersion  in 
complex  terrain  situations  can  be  expected, 
e.g.,  from  research  on  lee  side  effects  due  to 
terrain  obstacles.  New  approaches  to  improve 
the  ability  of  models  to  realistically  simulate 
atmospheric  physics,  e.g.,  hybrid  models 
which  incorporate  an  accurate  wind  field 
analysis,  will  ultimately  provide  more 
appropriate  tools  for  analyses.  Such  hybrid 
modeling  techniques  are  also  acceptable  for 
regulatory  applications  afler  the  appropriate 
demonstration  and  evaluation. is 

5.2    Recommendations        ^ 

Recommendations  in  this  Section  apply 
primarily  to  those  situations  where  the 
impaction  of  plumes  on  terrain  at  elevations 
equal  to  or  greater  than  the  plume  centerline 


during  stable  atmospheric  conditions  are 
determined  to  be  the  problem  If  a  violation 
of  any  NAAQS  or  the  controlling  increment 
is  indicated  by  using  any  of  the  preferred 
screening  techniques,  then  a  refined  complex 
terrain  model  may  be  used.  Phenomena  such 
as  fumigation,  wind  direction  shear,  lee-side 
effects,  building  wake-  or  terrain-induced 
downwash,  deposition,  chemical 
transformation,  variable  plume  trajectories, 
and  long  range  transport  are  not  addressed  by 
the  recommendations  in  this  section. 

Where  site-specific  data  are  used  for  either 
screening  or  refined  complex  terrain  models, 
a  data  base  of  at  least  1  full -year  of 
meteorological  data  is  preferred.  If  more  data 
are  available,  they  should  be  used. 
Meteorological  data  used  in  the  analysis 
should  be  reviewed  for  both  spatial  and 
temporal  representativeness. 

Placement  of  receptors  requires  very 
careful  attention  when  modeling  in  complex 
terrain.  Often  the  highest  concentrations  are 
predicted  to  occur  under  verv-  stable 
conditions,  when  the  plume  is  near,  or 
impinges  on,  the  terrain.  The  plume  under 
such  conditions  may  be  quite  narrow  in  the 
vertical,  so  that  even  relatively  small  changes 
in  a  receptor's  location  may  substantially 
affect  the  predicted  concentration,  Receptors 
within  about  a  kilometer  of  the  source  may 
be  even  more  sensitive  to  location.  Thus,  a 
dense  array  of  receptors  may  be  required  in 
some  cases.  In  order  to  avoid  excessively 
large  computer  runs  due  to  such  a  large  array 
of  receptors,  it  is  often  desirable  to  model  the 
area  twice.  The  first  model  run  would  use  a 
moderate  number  of  receptors  carefully 
located  over  the  area  of  interest.  The  second 
model  run  would  use  a  more  dense  array  of 
receptors  in  areas  showing  pctential  for  high 
concentrations,  as  indicated  by  the  results  of 
the  first  model  run. 

When  CTSCREEN  or  CTDMPLUS  is  used, 
digitized  contour  data  must  be  first  processed 
by  the  CTDM  Terrain  Processor's  to  provide 
hill  shape  parameters  In  a  format  suitable  for 
direct  input  to  CTDMPLUS.  Then  the  user 
supplies  receptors  either  through  an 
interactive  program  that  is  part  of  the  model 
or  directly,  by  using  a  text  editor;  using  both 
methods  to  select  receptors  will  generally  be 
necessary  to  assure  that  the  maximum 
concentrations  are  estimated  by  either  model. 
In  cases  where  a  terrain  feature  may  "appear 
to  the  plume"  as  smaller,  multiple  hills,  it 
may  be  necessary  to  model  the  terrain  both 
as  a  single  feature  and  as  multiple  hills  to 
determine  design  concentrations. 

The  user  is  encouraged  to  confer  with  the 
Regional  Office  if  any  unresolvable  problems 
are  encountered  with  any  screening  or 
refined  analytical  procedures,  e.g.. 
meteorological  data,  receptor  siting,  or  terrain 
contour  processing  issues. 

5.2.1    Screening  Techniques 

Five  preferred  screening  techniques  are 
currently  available  to  aid  in  the  evaluation  of 
concentrations  due  to  plume  impaction 
during  stable  conditions:  (1)  for  24-hour 
impacts,  the  Valley  Screening  Technique '» 
as  outlined  in  the  Valley  Model  User's 
Guide;M  (2)  CTSCREEN,>«  as  outlined  in  the 
CTSCREEN  User's  Guide;"  (3)  COMPLEX 
I;i«  (4)  SHORTZ/LONGZ;","  and  (5)  Rough 
Terrain  Dispersion  Model  (RTDM)"',*  in  Us 


JK828         Federal  Resister   '  Vol.  58.  No.  137  /  Tuesday.  July  20,  1993  /  Rules  and  RegulaUons 


.-Vt'    *£■ 


-,f  . 


led  below.  As 

r  scp-ening 


UMI 


te  ,.i.".:q-ei  nijy  i?  '--se';  ■..ir.sisteQl  with  the 
r.:  e'"<..  .-esouTCes.  and  available  data  of  the 

^  -  '.  d    "v  .Model.  COMPLEX  I SHORTZ/ 
LCjNuZ.  and  FTTDM  should  be  used  only  to 
esti.Tiate  conceEtrations  at  receptors  whose 
elevations  are  greatar  than  or  equal  to  plume 
height.  For  receptors  at  or  below  slack  height. 
a  simple  terrain  juxlel  should  be  used  (see 
Chapter  4).  Receptors  between  stack  height 
and  plume  height  present  a  unique  problem 
smce  none  of  the  above  models  were 
designed  to  handle  receptors  in  this  narrow 
regime,  the  definition  of  which  will  vary 
hourly  as  meteorological  conditions  vary. 
CTSCaiEEN  may  be  used  to  estimate 
concentrations  under  all  stability  conditions 
at  all  receptors  located  "on  terrain"  above 
stack  top.  but  has  limited  applicability  in 
muhi-source  situations  As  a  result,  the 
fitimatiou  of  concentrations  at  receptors 
between  stack  height  and  plume  height 
should  be  considered  on  a  case-by-case  basis 
after  consultation  with  the  EPA  Regional 
Office;  the  most  appropriate  technique  may 
be  a  function  of  the  actual  source(s)  and 
terrain  configuration  unique  to  that 
appUcatioa.  One  technique  that  will 
j?eaerally  be  acceptable,  but  is  not  necessarily 
preferred  for  any  specific  application, 
involves  applying  both  a  complex  terrain 
model  (except  for  the  Valley  Model)  and  a 
s.*mple  terrain  model  The  Valley  Model 
should  not  be  used  for  any  intermediate 
terrain  receptor.  For  each  receptor  between 
stack  height  and  plume  height,  an  hour -by- 
hour  comparison  of  the  concentration 
estimates  from  both  models  is  made.  The 
higher  of  the  two  modeled  concentrations 
should  be  chosen  to  represent  the  impact  at 
that  receptor  for  that  hour,  and  then  used  to 
c: impute  the  concentration  for  the 
appropriate  averaging  timo(s).  For  the  simple 
terrain  models,  terrain  may  have  to  be 
chopped  off"  at  stack  height,  since  these 
models  are  frequently  limited  to  receptors  no 
greater  than  stack  height. 

5.2. 1.1     Valley  Screening  Technique.  The 
X'alley  Screening  Technique  may  be  used  to 
determine  24-hour  averages.  This  technique 
uses  the  Valley  Model  with  the  following 
worst -case  assumptions  for  rural  areas:  (1)  P- 
G  subility  "F";  (2)  wind  speed  of  2.5  m/s; 
and  (3)  6  hours  of  occurrence.  For  urban 
areas  the  stability  should  be  changed  to  "P- 
C  stability  E." 

When  using  the  Valley  Screening 
Technique  to  obtain  24-hour  average 
concentralioos  the  following  apply-  (1) 
Multiple  sources  should  be  treated 
Individually  and  the  concentrations  for  each 
wind  direction  summed;  (2)  only  one  wind 
direction  should  be  used  (see  User's  Guide.« 
page  2-15)  even  if  individual  runs  are  made 
for  each  source:  (3)  for  buoyant  sources,  the 
BID  option  may  be  used,  and  the  option  to 
use  the  2.6  stable  plume  rise  factor  should  be 
selected,  (4)  if  plume  impaction  is  likely  on 
any  elevated  terrain  closer  to  the  source  than 
the  distance  from  the  source  to  the  final 
plume  rise,  than  the  transitional  (or  gradual) 
plume  rise  option  for  stable  conditions 
should  be  selected. 

Tne  standard  polar  receptor  grid  found  in 
ti.e  Valley  Modal  User's  Guide  may  not  be 


sufficiently  dense  for  all  analyses  if  only  one 
geographical  scale  factor  is  used.  The  user 
should  choose  an  additional  set  of  receptors 
at  appropriate  downwind  distances  whose 
elevations  are  equal  to  plume  height  minus 
10  meters.  Alternatively,  the  user  may 
exercise  the  "Valley  equivalent"  option  in 
CCMPLEX  I  or  SCREEN2  and  note  the 
comments  above  on  the  placement  of 
receptors  in  complex  terrain  models. 

When  using  the  "Valley  equivalent"  option 
m  COMPLEX  I,  set  the  wind  profile 
exponents  (PL)  to  0.0,  respectively,  for  all  six 
stability  classes. 

5.2.1.2    CTSCREEN.  CTSCREEN  may  be 
used  to  obtain  conservative,  yet  realistic, 
worst-case  estimates  for  receptors  located  on 
terrain  above  stack  height.  CTSCREEN 
accounts  for  the  three-dimensional  nattn^  of 
plume  and  terrain  interaction  and  requires 
detailed  terrain  data  representative  of  the 
modeling  domain.  The  model  description 
and  user's  instructions  are  contained  in  the 
user's  guide.2s  The  terrain  data  must  be 
digitized  in  the  same  manner  as  for 
CTDMPLUS  and  a  terrain  processor  is 
available."  A  discussion  of  the  model's 
performance  characteristics  is  provided  in  a 
technical  paper.»i  CTSCREEN  is  designed  to 
execute  a  fixed  matrix  of  meteorological 
values  for  wind  spe^d  (u),  standard  deviation 
of  horizontal  and  vertical  wind  speeds  (o,. 
o«),  vertical  potential  temperature  gradient 
(d8/dz),  friction  velocity  (u-),  Monm- 
Obukhov  length  (L).  mixing  height  (r,)  as  a 
function  of  terrain  height,  and  wind 
directions  for  both  neutral/stable  conditions 
and  unstable  convective  conditions.  Table  5- 
1  contains  the  matrix  of  meteorological 
variables  that  is  used  for  each  CTSCREEN 
analysis.  There  are  96  combinations, 
including  exceptions,  for  each  wind  direction 
for  the  neutral/ stable  case,  and  108 
combinations  for  the  unstable  case.  The 
specification  of  wind  direction,  however,  is 
handled  internally,  based  on  the  source  and 
terrain  geometry.  The  matrix  was  developed 
from  examination  of  the  range  of 
meteorological  variables  associated  with 
maximum  monitored  concentrations  from  the 
data  bases  used  to  evaluate  the  performance 
of  CTD?.<PLUS.  Although  CTSCREEN  is 
designed  to  address  a  single  source  scenario, 
there  are  a  number  of  options  that  can  be 
selected  on  a  caee-by-case  basis  to  address 
multi-source  situations.  However,  the 
Regional  Office  should  be  consulted,  and 
concurrence  obtained,  on  the  protocol  for 
modeling  multiple  sources  with  CTSCREE.N 
to  ensure  that  the  worst  case  is  identified  and 
assessed.  The  maximum  concentration 
output  from  CTSCREEN  represents  a  worst- 
case  1-hour  concentration.  Time-scaling 
factors  of  0.7  for  3-hom-,  0.15  for  24-hour  and 
0.03  for  annual  concentration  averages  are 
applied  internally  by  CTSCREEN  to  the 
highest  1-hour  concentration  calculated  by 
the  model. 

5  2.1.3    COMPLEX  I.  If  the  area  is  rural. 
COMPLEX  I  may  be  used  to  estimate 
concentrations  for  all  averaging  times. 
COMPLEX  I  is  a  modification  of  the  MPTER 
model  that  incorporates  the  plume  impaction 
algorithm  of  the  Valley  Model."  It  is  a 
multiple-sonrco  screening  technique  that 
accepts  hourly  meteorological  data  as  input 


The  output  is  the  sanie  as  the  y.i.tr.-.ai  Mi  i  E>' 
output.  When  using  COMPLEX  1  the 
following  options  shoul^i  be  selected;  (1)  set 
terrair.  adiustnient  lOPT(l)  =  1;  (2)  set 
buoyar.cv  induced  dispersion  lOPT  (4)  =  1: 
(3)  set  !UPT  i25i  =  I.  (4)  set  the  terrain 
adjustment  vaiups  to  0.5,  0.5,  0.5  0.5,  0.0.  0  0. 
(respectively  for  six  stability  classes);  and  (5) 
set  Z  MIN  =  10. 

When  using  the  "Valley  equivalent "  option 
(only)  in  COMPLEX  1.  set  the  wind  profile 
exponents  (PL)  to  0  0.  respectively,  for  all  six 
stability  cl.isses  For  all  other  regulatory  uses 
of  COMPLEX  I.  set  the  wind  profile 
exponents  to  the  values  used  in  the  simple 
terrain  models,  i.e.,  0.07,  0  07,  0.10.  0.15, 
0.35,  and  0  55,  respectively,  for  rural 
modeling. 

Gradual  piume  rise  should  be  used  to 
estimate  concentrations  at  nearby  elevated 
receptors,  if  plume  impaction  is  likely  on  an/ 
elevated  terrain  closer  to  the  source  than  the 
distance  from  the  source  to  the  final  plume 
rise  (see  Section  8.2.5). 

5.2.1.4  SHOBTZ/WNGZ.  If  the  source  is 
located  in  an  urbanized  (Section  8.2.8) 
complex  terrain  valley,  then  the  suggested 
screening  technique  is  SHORTZ  for  short- 
term  averages  or  LONGZ  for  long-term 

aver  -iges  SHORTZ  and  LONGZ  may  be  used 
as  screening  techniques  in  these  complex 
terrain  applications  without  demonstration 
and  evaluation.  Application  of  these  models 
in  other  than  urbanized  valley  situations  will 
require  the  same  evaluation  and 
demonstration  procedures  as  are  required  for 
all  Appendix  B  "models. 

Both  SHORTZ  and  LONGZ  have  a  number 
of  options.  When  using  these  models  as 
screening  techniques  for  urbanized  valley 
applications,  the  options  listed  in  Table  5-2 
should  be  selected. 

5.2.1.5  RTDM  (Screemng  Mode).  RTDM 
with  the  options  specified  in  Table  5-3  may 
ba  used  as  a  screening  technique  in  rural 
complex  terrain  situations  without 
demonstration  and  evaluation. 

The  RTDM  screening  technique  can 
provide  a  more  refined  concentration 
estimate  if  on-site  wind  speed  and  direction 
characteristic  of  plume  dilution  and  transport 
are  used  as  input  to  tlie  model.  In  complex 
terrain,  these  winds  can  seldom  be  estimated 
accurately  from  the  standard  surface  (10m 
level)  measurements.  Therefore,  in  order  to 
increase  confidence  in  model  estimates,  EP.\ 
recommends  that  wind  data  input  to  RTDM 
should  be  based  or  fixed  measurements  at 
stack  top  height.  For  stacks  greater  than 
100m,  the  measurement  height  may  be 
limited  to  100m  in  height  relative  to  stack 
base.  However,  for  very  tall  stacks,  see 
guidance  in  section  9.3.3.2.  This 
recommendation  is  broadened  to  include 
wind  data  representative  of  plume  transport 
heigiit  where  such  data  are  derived  from 
measurements  taken  with  remote  sensing 
de\'ices  such  as  SODAR.  The  data  from  both 
fixed  and  remote  measurements  should  meet 
quality  asi'iranre  and  recovery  rate 
requirements.  The  user  shoultl  also  be  aware 
that  RTDM  m  the  screening  mode  accepts  the 
input  of  measured  wind  speeds  at  only  one 
height.  The  default  values  for  the  wind  speed 
profile  exponents  shown  in  Table  5-3  are 
used  in  the  model  to  determine  the  wind 
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speed  at  other  heights.  F:TDM   ,ses  wind 
speed  at  stack  top  to  cakuiate  the  plume  rise 
and  the  critical  dividing  streamline  height, 
and  the  wind  speed  at  plume  transport  level 
to  calculate  dilution.  RTDM  treats  wind 
direction  as  constant  with  height. 

RTDM  makes  use  of  the  "critical  dividing 
streamline"  concept  and  thus  treats  plume 
interactions  with  terrain  quite  differently 
from  other  models  such  as  SHORTZ  and 
COMPLEX  I.  The  plume  height  relative  to  the 
critical  dividing  streamline  determines 
whether  the  plume  impacts  the  terrain,  or  is 
lifted  up  and  over  the  terrain.  The  receptor 
spacing  to  identifj-  maximum  impact 
concentrations  is  quite  critical  depending  on 
the  location  of  the  plume  in  the  vertical. 
Analysis  of  the  expected  plume  height 
relative  to  the  height  of  the  critical  dividing 
streamline  should  be  performed  for  differing 
meteorological  conditions  in  order  to  help 
develop  an  appropriate  array  of  receptors. 
Then  it  is  advisable  to  model  the  area  twice 
according  to  the  suggestions  in  section  5.2. 

5.2.1.6    Restrictions.  For  screening 
analyses  using  the  Valley  Screening 
Technique,  COMPLEX  I  or  RTDM,  a  sector 
greater  than  22'/^°  should  not  be  allowed. 
Full  ground  reflection  should  always  be  used 
in  the  Valley  Screening  Technique  and 
COMPLEX  I. 

5.2.2  Refined  Analytical  Techniques 

When  the  results  of  the  screening  analysis 
demonstrate  a  possible  violation  of  NAAQS 
or  the  controlling  PSD  increments,  a  more 
refined  analysis  may  need  to  be  conducted. 

The  Complex  Terrain  Dispersion  Model 
PLus  Algorithms  for  Unstable  Situations 
(CTDMPLUS)  is  a  refined  air  quality  model 
that  is  preferred  for  use  in  all  stability 
conditions  for  complex  terrain  applications. 
CTDMPLUS  is  a  sequential  model  that 
requires  five  input  files:  (1)  General  program 
specifications;  (2)  a  terrain  data  file;  (3)  a 
receptor  file;  (4)  a  surface  meteorological  data 
file;  and  (5)  a  user  created  meteorological 
profile  data  file.  Two  optional  input  files 
consist  of  hourly  emissions  parameters  and  a 
file  containing  upper  air  data  from 
rawinsonde  data  files,  e.g.,  a  National 
Climatic  Data  Center  TD^201  file,  unless 
there  are  no  hours  categorized  as  unstable  in 
the  record.  The  model  description  and  user 
instructions  are  contained  in  Volume  1  of  the 
User's  Guide.22  Separate  publications  =3.24 
describe  the  terrain  preprocessor  system  and 
the  meteorological  preprocessor  program.  In 
Fart  /  of  a  technical  article  "^  is  a  discussion 
of  the  model  and  its  preprocessors;  the 


model's  performance  characteristics  are 
discussed  in  Part  II  of  the  same  article."  The 
size  of  the  CTDMPLUS  executable  file  on  a 
personal  computer  is  approximately  360K 
b>'tes.  The  model  produces  hourly  average 
concentrations  of  stable  pollutants,  i.e., 
chemical  transformation  or  decay  of  sp)ecies 
and  settling/deposition  are  not  simulated.  To 
obtain  concentration  averages  corresponding 
to  the  NAAQS,  e.g.,  3-  or  24-hour,  or  annual 
averages,  the  user  must  execute  a 
postprocessor  program  such  as  CHAVG." 
CTDMPLUS  is  applicable  to  all  receptors  on 
terrain  elevations  above  stack  top.  However, 
the  model  contains  no  algorithms  for 
simulating  building  downwash  or  the  mixing 
or  recirculation  found  in  cavity  zones  in  the 
lee  of  a  hill.  The  path  taken  by  a  plume 
through  an  array  of  hills  cannot  be  simulated. 
CTDMPLUS  does  not  explicitly  simulate 
calm  meteorological  periods,  and  for  those 
situations  the  user  should  follow  the 
guidance  in  Section  9.3.4.  The  user  should 
follow  the  recommendations  in  the  User's 
Guide  under  General  Program  Specifications 
for:  (1)  Selecting  mixed  layer  heights,  (2) 
setting  minimum  scalar  wind  speed  to  1  m/ 
s,  and  (3)  scaling  wind  direction  with  height. 
Close  coordination  with  the  Regional  Office 
is  essential  to  insure  a  consistent,  technically 
sound  application  of  this  model. 

The  performance  of  CTDMPLUS  is  greatly 
improved  by  the  use  of  meteorological  data 
from  several  levels  up  to  plume  height. 
However,  due  to  the  vast  range  of  source- 
plume-hill  geometries  possible  in  complex 
terrain,  detailed  requirements  for 
meteorological  monitoring  in  support  of 
refined  analyses  using  CTDMPLUS  should  be 
determined  on  a  case-by-case  basis.  The 
following  general  guidance  should  be 
considered  in  the  development  of  a 
meteorological  monitoring  protocol  for 
regulatory  applications  of  CTDMPLUS  and 
reviewed  in  detail  by  the  Regional  Office 
before  initiating  any  monitoring.  As 
appropriate,  the  On-Site  Meteorological 
Program  Guidance  document  *«  should  be 
consulted  for  specific  guidance  on  siting 
requirements  for  meteorological  towers, 
selection  and  exposure  of  sensors,  etc.  As 
more  experience  is  gained  with  the  model  in 
a  variety  of  circimistances,  more  specific 
guidance  may  be  developwd. 

Site  specific  meteorological  data  are 
critical  to  dispersion  modeling  in  complex 
terrain  and,  consequently,  the  meteorological 
requirements  are  more  demanding  than  for 
simple  terrain.  Generally,  three  different 
meteorological  files  (referred  to  as  surface. 


profile,  and  rawin  files)  are  needed  to  run 
CTDMPLUS  in  a  regulatory  mode. 

The  surface  file  is  created  by  the 
meteorological  preprocessor  (METPRO)  ^* 
based  on  on-site  measurements  or  estimates 
of  solar  and/or  net  radiation,  cloud  cover  and 
ceiling,  and  the  mixed  layer  height  These 
data  are  used  in  METPRO  to  calculate  the 
various  surface  layer  scaling  parameters 
(roughness  length,  friction  velocity,  and 
Monin-Obukhov  length)  which  are  needed  to 
run  the  model.  All  of  the  user  inputs  required 
for  the  surface  file  are  based  either  on  surface 
observations  or  on  measurements  at  or  below 
10m. 

The  profile  data  file  is  prepared  by  the  user 
with  on-site  measurements  (from  at  least 
three  levels)  of  wind  speed,  wmd  direction, 
turbulence,  and  potential  temperature.  These 
measurements  should  be  obtained  up  to  the 
representative  plume  height(s)  of  interest 
(i.e.,  the  plume  height($)  under  those 
conditions  important  to  the  determination  of 
the  design  concentration).  The  representative 
plume  height(s)  of  interest  should  be 
determined  using  an  appropriate  complex 
terrain  screening  procedure  (eg.,  CTSCREEN) 
and  should  be  documented  in  the 
monitoring/modeling  protocol.  The  necessary 
meteorological  measurements  should  be 
obtained  from  an  appropriately  sited 
meteorological  tower  augmented  by  SODAR 
if  the  representative  plume  height(s)  of 
interest  exceed  100m.  The  meteorological 
tower  need  not  exceed  the  lesser  of  the 
representative  plume  height  of  interest  (the 
highest  plume  height  if  there  is  more  than 
one  plume  height  of  interest)  or  100m. 

Locating  towers  on  nearby  terrain  to  obtain 
stack  height  or  plume  height  measurements 
for  use  in  profiles  by  CTDMPLUS  should  be 
avoided  unless  it  can  clearly  be  demonstrated 
that  such  measurements  would  be 
representative  of  conditions  affecting  the 
plume. 

The  rawin  file  is  created  by  a  second 
meteorological  preprocessor  (READ62) " 
based  on  NWS  (National  Weather  Service) 
upper  air  data.  The  rawin  file  is  used  in 
CTDMPLUS  to  calculate  vertical  potential 
temperatiire  gradients  for  use  in  estimating 
plume  penetration  in  unstable  conditions. 
The  representativeness  of  the  off-site  NWS 
upper  air  data  should  be  evaluated  on  a  case- 
by-case  basis. 

In  the  absence  of  an  appropriate  refined 
model,  screening  results  may  need  to  be  used 
to  determine  air  quality  impact  and/or 
emission  limits. 


Table  5-1  a.— Neutral/Stable  Meteorological  Matrix  for  Ctscreen 


Variable 


U(m/s) 

o,  (m/s) 

Ow  (m/s)  . 

AG/A2  (K/m) 

WD (Wind  direction  optimized  internally  for  each  meteorological  combinatioo) 

Exceptions: 

(1)  If  U  S  2  m.s  and  Ov  s  0.3  m/s,  then  Include  o.  =  0.04  m/s. 

(2)  If  a»  =  0.75  m/s  and  U  ^  3.0  m/s.  then  AG/Az  is  limited  to  i.  0.01  tC'm. 


Specific  Values 

1.0 
0.3 

20         3.0 

0.75     

4.0 

5.0 

0.08 
0.01 

0.15        0.30 
0.02      0.035     . 

0.75 
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(3)  l<  U  -!  4  m  3.  T6    '1.  :■  :  '5  •n's, 

(4)  O.  ^  O. 


Table  5-lb.— Unstable/Convective  Meteowolog-cal  Ma-^-x  For  Ctscpe=en 


Variable 


Spec'T  V  IV  ;?•«; 


.-.  ■.■r.3) 


'  0 

2  0 

0  1 

0  J 

10 

-50 

".'X)  ipotaotwi  iwmperafure  gradient  above  z,) 


05h 


I.Oh 


30 

0.5 

-90 

1  5h 


Whe.-e  h  =  terrair  height. 


4.0 


5.0 


A3;^£  D-* 


•z-^RED  Options  fob  the  SHORTZ/LONGZ  Computer  Cooes  v\>^-n  u 

Mode 


\  A  Sr: 


:EN!NG 


Option 


I  Switch  9 


5/.  ;;h  17  ... 

', A ',•«.< A    '     .... 

GA'.'VA  :     ... 


~a-  '9  3  i-3  etc.)  

A^rHA      

SGEPU  


wind  proWaj 


Selectiori 


If  using  NWS  data,  set  =  0 

If  using  sile-speafic  data,  check  wttn  me  Regional  Otfice 

Sat  =  1  (urtian  option). 

Usfl  ie'iM  values  (0  6  enfraif>ment  coefficient) 

A  Aa.s  ::9fault  to  "stable" 

Set  =  0  (SCm  recti'mear  exparsjon  distance) 

Do  not  use  (applicat)le  only  m  flat  terrain.) 

NUS.  VS.  FRO  (LONGZ) 

Select  0.9 

(Usa  Cramer  curves  (default);  if  site-specific  turtulence  data  are  available,  see  Regional  Office  for  advice 

'riisrs'sion  parametsrs) 
S  .GAPL 
Sea  •  :)e<aun  values  given  in  Table  2-2  of  User's  Instructions:  *<  5:*9  sae-ific  cia'a  a''->  avaiiaoia,  see  Regional  Of- 

'■ze  •.■■  advice. 


rr^rrERRED  OPTIONS  FOR  the  RTDM  Computer  Code  When  Used  in  a  Screening  Mode 


Variable 


SCALE 

ZWIND1 
ZWIN02 

iOILUT 

ICOEF 

IPPP 

IB»X)Y 

ALPHA 

IDMX 

ITRA^4S  , 

tercor        I 

RVPTG 

ITIPD 

ISHEAR  I 

IREFL 

IH0RI2 

sector 

lY.  12,  IRVPTG, 
IHVPTG;  lEPS; 
lEMIS 


Value 


Wind  measurement  tieight  

Not  used  - - 

1  

0  (default)  

0.09,  0.11.  012.  0.14.  0.2.  0  3 

(default) 
3  (default)  

0  (default)  

1  (default)  

3.162  (default)  

1  (default) 

1  (default)  

6*0.5  (defauJt)  

0.02.  0  035  (defauit)  

1  

0  (default)  „ _ 

1  (default)  

2  (default)  

6*22.5  (default)  — 

0  


Panartcs 


Scale  'a^^'c^s  assur-  -  :  ^c-zontal  distance  's  "^  k-  -'-e'v-;    'J^-*: 
cai  O'Sta^cB  :s  '"  '"•?'   =."■';  ^vncl  '^r<»*»'5  s  '■  ~«?e's  V"^"  w:ona 
See  Sectiof^  5  2  *  J 
Height  of  secede-?  ^'-.i"   -  --'-v 
ORtilton  wi.'X!  sc9e<:!  v~i  e^  tc  S'^"*^  -e'ght  ' 

A'^r- :,-ne*9'  ^a-'^:'-   - r  '::^'   ^{'^■:.-4--^  $•-?'*"   "TSa 

B;  ggs  =i>.-a.  ASME  (1379)  d'S::.6'SiC,r-  ;.a-af-f--«-s 
Partia-  p  .j-^b  penetration;  not  used 
Buovancv-ei^^.ancft.'j  titersior  s  l'SS'I 


z-^rs^or. 


:i9P" 


Bijcya'^cy-an^ -J  rrac 

P'ljme  pa;c^  correc  :~  'actcs 

Vertical  potential  te"ps.':t.j-a  g.-in.er!  .i'^^es  'O'  3taD!i:t:es  E  a'^j 


Stack  * :  dCA'Twash  is  used 

Wind  s-^e-r   not  used 

Part;  '-i   =, . '  ■  e  •  ■  •  Bcticn  is  used 

Sect;-  a.-';c  '^ 
Usinc  22  -    so-— C'-5 

Houri,    ,a'.,c-s  '^t  tv';3v-''rinc?    vec^cai  ;-c'e'^tia*  'e-^e-e-.-'i-j-e 
dient,  A""C  sDee.^  p^"'  e  f^toore'^'s    a^C  s'ac''.  e"".rs.;'"> 
not  used 
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hi;     stiHl*-is  ti.r  ( ;.    r.>  (  ^  'm  n  \'  ;iii\ide  monoxide  (CO)  and  nitrogen  dioxide  (NOj). 

rtr.d  Si;rr)i;m  Di.  t.iiv  Where  stationar>'  sources  of  CO  and  NO2  are 

of  concern,  the  reader  is  referred  to  sections 

6  1    Discussion  4  and  5. 

Models  discussed  in  this  section  are  A  control  agency  with  jurisdiction  over 

applicable  to  pollutants  often  associated  with  areas  with  significant  ozone  problems  and 

laobile  sources,  e.g..  ozone  (O3).  carbon  which  has  sufficient  resources  and  data  to 


use  a  photochemical  dispersion  model  is 
encouraged  to  do  so.  Experience  with  and 
evaluations  of  the  trban  .Ai.^sbf"^  M-xtel 
show  it  to  be  an  acrf:-,t-iblp  rfnr.Hit 
approach,  and  better  data  bases  are  becoming 
available  that  suppriti  the  .^lore  sophisticated 
aiialytical  prort'f:_r<'i  He  wfvfir.  empirical 


Federal  Resistpr 


K< 


^r,,!.. 


iHP'n 


models  (e.g..  EKMA)  fill  the  gap  between 
more  sophisticated  photochemical  dispersion 
models  and  proportional  (rollback)  modeling 
techniques  and  may  be  the  only  applicable 
procedure  if  the  available  data  bases  are 
insufficient  for  refined  disfiersion  modeling. 

Models  for  assessing  the  impact  cf  carbon 
monoxide  emissions  are  needed  for  a  numtjer 
of  different  purposes,  e.g..  to  ex'aluate  the 
effects  of  point  sources,  congested 
interseriions  and  highways,  as  well  as  the 
cumulative  effect  on  ambient  CO 
concentrations  of  all  sources  of  CO  in  an 
urban  area.**" 

Nitrogen  oxides  are  reactive  and  also  an 
important  contribution  to  the  photochemical 
ozone  pmbiem.  They  are  usually  of  most 
concern  in  areas  of  high  ozone 
concentrations.  Unless  suitable 
photochemical  dispersion  models  are  used, 
assumptions  regarding  the  conversion  of  NO 
to  NO;  are  required  when  modeling.  Site- 
specific  conversion  factors  may  be 
developed.  If  site-specific  conversion  factors 
are  not  available  or  photochemical  models 
are  not  used,  NO2  modeling  should  be 
considered  only  a  screening  procedure. 

6.2    Hecommendations 
6  2.1     Models  for  Ozone 

The  Urban  Airshed  Model  (UAM) "««  is 
recommended  for  photochemical  or  reactive 
pollutant  modeling  applications  Involving 
entire  urban  areas.  To  ensure  proper 
execution  of  this  numerical  model,  users 
must  satisfy  the  extensive  input  data 
requirements  for  the  model  as  listed  in 
appendix  A  and  the  users  guide.  Users  are 
also  referred  to  the  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed  Model"" 
for  additional  data  requirements  and 
procedures  for  Of)erating  this  model. 

The  empirical  model.  City-specific 
EKMA,"  Jo-s'  has  limited  applicability  for 
urban  ozone  analyses.  Model  users  should 
consult  the  appropriate  Regional  Office  on  a 
case-by-case  basis  concerning  acceptability  of 
this  modeling  technique. 

Appendix  B  contains  some  additional 
models  that  may  be  applied  on  a  case-by-case 
basis  for  photochemical  or  reactive  pollutant 
modeling.  Other  photochemical  models, 
including  multi-layered  trajectory  models, 
that  are  available  may  be  used  if  shown  to 
be  appropriate.  Nlost  photochemical 
dispersion  models  require  emission  data  on 
individual  hydrocar'oon  species  and  may 
require  three  dimensional  meteorological 
information  on  an  hourly  basis.  Reasonably 
sophisticated  computer  facilities  are  also 
often  required.  Because  the  input  data  are  not 
universally  Available  and  studies  to  collect 
such  data  are  very  resource  intensive,  there 
are  only  limited  evaluations  of  those  models. 

For  those  i  rt-"s  which  involve  estimating 
tne  impact  on  ozune  concentrations  due  to 
stationary  sources  of  VOCand  NO,,  whether 
for  permitting  or  other  regulatory  cases,  the 
mode!  user  should  consult  the  appropriate 
Regional  Office  on  the  acceptability  of  the 
modeling  technique. 

Proportional  (rollback/forward)  modeling 
is  not  an  acceptable  procedure  for  e\'a!uating 
ozone  control  strategies. 


6.2.2  Models  for  Carbon  Monoxide 

For  ana'yzing  CO  impacts  at  roadway 
intersections,  users  should  follow  th« 
procedures  in  the  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections". M  The  recommended  model 
for  such  analyses  is  CALSQHC.s'  This  model 
combines  CALINE3  (already  in  Appendix  A) 
with  a  traffic  model  to  calculate  delays  and 
queues  that  occur  at  signalized  intersections. 
In  areas  where  the  use  of  either  TEXIN2  or 
CALIN'E4  has  previously  been  established,  its 
u.se  may  continue  The  capability  exists  for 
these  intersection  models  to  be  used  in  either 
a  screening  or  refined  mode.  The  screening 
approach  is  described  in  reference  34;  a 
refined  approach  may  be  considered  on  a 
case-by-case  basis.  The  latest  version  of  the 
MOBILE  (mobile  source  emission  factor) 
model  should  be  used  for  emissions  input  to 
intersection  models 

For  analyses  of  highways  characterized  by 
uninterrupted  traffic  flows.  CALIN'E3  is 
recommended,  with  emissions  input  from  the 
latest  version  of  the  MOBILE  model. 

The  recommended  model  for  urban 
areawide  CO  analyses  is  RAM  or  Urban 
Airshed  Model  (UAM);  see  appendix  A. 
Information  on  SIP  development  and 
requirements  for  using  these  modeis  can  be 
found  in  references  34,  96.  97  and  98. 

Where  point  sources  of  CO  are  of  concern, 
they  should  be  treated  using  the  screening 
and  refined  techniques  described  in  Section 
4  or  5  of  the  Guideline. 

6.2.3  Models  for  Nitrogen  Dioxide  (Annual 
Average) 

A  Ihree-tiered  screening  approach  is 
recommended  to  obtain  annual  average 
estimates  of  NO2  from  point  sources  for  .New 
Source  Review  analysis,  including  PSD,  and 
for  SIP  planning  purposes: 

a  Initial  screen:  Use  an  appropriate 
Gaussian  model  from  appendix  A  to  estimate 
the  maximum  annual  average  concentration 
and  assume  a  total  conversion  of  NO  to  NO^- 
If  the  concentration  exceeds  the  NAAQS  and/ 
or  PSD  increments  for  NO2.  proceed  to  the 
2nd  level  screen. 

b.  2nd  level  screen:  Apply  the  Ozone 
Limiting  Methodae  to  the  annual  NO, 
estimate  obtained  in  (a)  above  using  a 
representative  average  annual  ozone 
concentration.  If  the  result  is  still  greater  than 
the  NAAQS,  and/or  PSD  increments,  the 
more  refined  Ozone  Limiting  Method  in  the 
3rd  level  screen  should  be  applied. 

c.  3rd  level  screen:  Apply  the  Ozone 
Limiting  Method  separately  for  eauh  hour  of 
the  year  or  multi-year  period.  Use 
rnpresentative  hourly  NO2  background  and 
ozone  levels  in  the  calculations. 

In  urban  areas,  a  proportional  model  may 
be  used  as  a  preliminary  assessment  to 
evaluate  control  strategies  to  meet  the 
NAAQS  for  multiple  minor  sources,  i.e.. 
minor  point,  area  and  mobile  sources  of  NO,; 
concentrations  resulting  from  major  point 
sources  should  be  estimated  separately  as 
discussed  above,  then  added  to  the  impact  of 
the  minor  sources.  An  acceptable  screening 
technique  for  urban  complexes  is  to  assume 
that  all  NOx  is  emitted  in  the  form  of  NO3 
and  to  use  a  model  frtjm  appendix  A  for 
ronreactive  pollutants  to  estimate  NO2 


concentrations  A  more  accurate  estimate  can 
be  obtained  by  (1)  calculating  the  annual 
average  concentrations  of  NO.  with  an  urban 
model,  and  (2)  converting  these  estimates  to 
NO2  concentrations  based  on  a  spatially 
averaged  NO^/NO.  annual  ratio  determined 
from  an  existing  air  quality  roonitonng 
network. 

To  demonstrate  compliance  with  NOj  PSD 
increments  in  urban  areas,  emissions  from 
major  and  minor  sources  should  be  included 
in  the  modeling  analysis.  Point  and  area 
source  emissions  should  be  modeled  as 
discussed  above.  If  mobile  source  emissions 
do  not  contribute  to  localized  areas  of  high* 
ambient  NO2  concentrations,  they  should  t)e 
modeled  as  area  sources.  When  modeled  as 
area  sources,  mobile  source  emissions  should 
be  assumed  uniform  over  the  entire  highway 
link  and  allocated  to  each  area  source  grid 
square  based  on  the  poriion  of  highway  link 
within  each  grid  square.  If  localized  areas  of 
high  concentrations  are  likely,  then  mobile 
sources  should  be  modeled  as  line  sources 
with  the  preferred  model  ISCLT2. 

In  situations  where  there  are  sufficient 
hydrocarbons  available  to  significantly 
enhance  the  rate  of  NO  to  NOj  conversion, 
the  assumptions  implicit  in  the  Ozone 
Limiting  Procedure  may  not  be  appropriate 
More  refined  techniques  should  be 
considered  on  a  case-by-case  basis  and 
agreement  with  the  reviewing  authority 
should  be  obtained.  Such  techniques  should 
consider  individual  quantities  of  NO  and 
NO2  emissions,  atmospheric  transport  and 
dispersion,  and  atmospheric  transformation 
of  NO  to  NO;.  Where  it  is  available  site- 
specific  data  on  the  conversion  of  NO  to  NO; 
may  be  used.  Photochemical  dispersion 
models,  if  used  for  other  pollutants  in  the 
area,  may  also  be  applied  to  the  NO. 
problem. 

7.0    Other  Model  Requirements 

7  1    Discussion 

This  section  covers  those  cases  where 
specific  techniques  have  been  developed  for 
special  regulatory  programs.  Most  of  the 
programs  have,  or  will  have  when  fully 
developied,  separate  guidance  documents  that 
cover  the  program  and  a  discussion  of  ihe 
tools  that  are  needed  The  following 
paragraphs  reference  those  guidance 
documents,  when  they  are  available  No 
attempt  has  been  made  to  provide  a 
comprehensive  discussion  of  each  topic  since 
the  reference  documents  were  designed  to  do 
that.  This  section  will  undergo  periodic 
revision  as  new  programs  are  added  and  new 
techniques  are  developed. 

Other  Federal  agencies  have  also 
developed  spiecific  modeling  approaches  fur 
their  own  regulatory  or  other  requirements. 
An  example  of  this  is  the  three-volume 
manual  issued  by  the  U.S.  Department  of 
Housing  and  Urban  Development,  "Air 
Quality  Considerations  in  Residential 
Planning."  "  Although  such  regulatory 
requirements  and  manuals  may  have  rome 
about  because  of  EPA  rules  or  standards,  the 
implementation  of  such  regulations  ana  the 
use  of  the  modeling  techniques  is  under  the 
jurisdiction  of  the  agency  issuing  the  manual 
or  directive. 

The  need  to  estimate  impacts  at  distances 
greater  than  50km  (the  nominal  distance  to 
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which  EPA  considers  most  Gaussian  models 
applicable)  is  an  important  one  especiallv 
when  considering  the  effects  fnm  se<:ondary 
poiiutants.  I'nfor'unately  models  submitted 
?n  EPA  havo  not  as  yet  undergone  sufficient 
fieiri  eva.uatior.  'n  be  re<;oramended  for 
genera',  use  Exis'mg  data  bases  from  field 
s'udies  at  mesoscaie  and  long  range  transport 
distances  are  limited  ;n  detail  This 
limitation  is  a  resu.t  of  the  expense  to 
perform  the  field  studies  required  to  verify 
and  improve  mesoscale  and  long  range 
transport  models.  Particularly  important  and 
sparse  ari;  meteorological  data  adequate  for 
generating  three  dimensional  wind  fields. 
Application  of  models  to  complicated  terrain 
com. pounds  the  difficulty.  EPA  has 
completed  hmi'ed  evaluation  of  several  long 
range  transpon  (LRTl  models  against  two  sets 
of  field  data  The  evaluation  results  are 
discussed  m  the  document,  "Evaluation  of 
Short-Tenn  Long-Range  Transport 
Models  "*"<»  For  the  time  being,  long  range 
and  m.esoscale  transport  models  must  be 
evaluated  for  regulatory  use  on  a  case-by-case 
basis 

There  are  several  regulatory  programs  for 
which  air  pathway  analysis  procedures  and 
modeling  techniques  have  been  developed. 
For  con'muous  emission  releases,  1SC2  forms 
the  basis  of  many  analytical  techniques.  EPA 
is  continuing  to  evaluate  the  performance  of 
a  number  of  propnetarv  and  public  domain 
m.odels  for  mterm.ittent  and  non-stack 
em.ission  releases  Un'ii  EPA  completes  its 
evaluation,  it  is  premature  to  recommend 
specific  models  for  air  pathway  analyses  of 
intermittent  and  non-stack  releases  in  this 
guideline. 

Regional  scale  models  are  used  by  EPA  to 
develop  and  evaluate  national  policy  and 
assist  State  and  local  control  agencies.  Two 
such  models  are  the  Regional  Oxidant  Model 
(ROM]  101.102.103  and  the  Regional  Acid 
Deposition  Model  (R.\DM)  '•>•  Due  to  the 
level  of  resources  required  to  apply  these 
models,  it  is  not  envisioned  that  regional 
scale  miodels  will  be  used  directly  in  most 
model  applications. 

r*  2    Recommendations 

7  2.1     Fugitive  Dust/Fugitive  Emissions 

Fugitive  dust  usually  refers  to  the  dust  put 
into  the  atmosphere  by  the  wind  blowing 
over  plowed  fields,  dirt  roads  or  desert  or 
sandv  areas  with  little  or  no  vegetation. 
Reen'rained  dus'  is  that  which  is  put  into  the 
air  by  reason  of  vehicles  driving  over  dirt 
roads  for  dirty  roads]  and  dusty  areas.  Such 
sources  can  be  characterized  as  line,  area  or 
volume  sources  Em.ission  rates  may  be  based 
on  site-specific  data  or  values  from  the 
general  literature. 

fugitive  em.  1  SSI  on  s  are  usually  defined  as 
emissions  that  come  from  an  industrial 
source  com.plex  They  include  the  em.issions 
resulting  from  the  industrial  process  that  are 
not  captured  and  vented  through  a  stack  but 
may  be  released  from  various  locations 
within  the  complex.  Where  such  fugitive 
emissions  can  be  properly  specified,  the  ISC 
model,  with  consideration  of  gravitational 
settling  and  dry  deposition,  is  the 
recommended  model  In  some  unique  cases 
a  mode!  developed  specifically  for  the 
situation  may  be  needed. 


Due  to  the  difficult  nature  of  charBcterizing 
and  modeling  fugitive  dust  and  fugitive 
emissions,  it  is  recommended  that  the 
proposed  procedure  be  cleared  by  the 
appropriate  Regional  Office  for  each  specific 
situation  before  the  modeling  exercise  is 
begim. 
7.2.2    Particulate  Matter 

The  new  particulate  matter  NAAQS, 
promulgated  on  July  1,  1987  (52  PR  24634) 
includes  only  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal  10 
micrometers  (PM-10).  EPA  has  also  proposed 
regulations  for  PSD  increments  measured  as 
PM-10  in  a  notice  published  on  October  5. 
1989  (54  FR  41218). 

Screening  techniques  like  those  identified 
in  section  4  are  also  applicable  to  PM-10  and 
to  large  particles.  It  is  recom.mended  that 
subjectively  determined  values  for  'half-life" 
or  pollutant  decay  not  be  used  as  a  surrogate 
for  particle  removal.  Conservative 
assumptions  which  do  not  allow  removal  or 
transformation  are  suggested  for  screening. 
Proportional  models  (rollback/forward)  may 
not  be  applied  for  screening  analysis,  unless 
such  techniques  are  used  in  conjunction  with 
receptor  modeling. 

Refined  models  such  as  those  in  Section  4 
are  recommended  for  PM-10  and  large 
particles.  However,  where  possible,  particle 
size,  gas-to-particle  formation,  and  their 
effect  on  ambient  concentrations  may  be 
considered.  For  urban-wide  refined  analyses 
CDM  2.0  or  RAM  should  be  used,  CRSTER 
and  MPTER  are  recommended  for  point 
sources  of  small  particles.  For  source-specific 
analyses  of  complicated  sources,  the  ISC2 
model  is  preferred.  No  model  recommended 
for  general  use  at  this  time  accounts  for 
secondary  particulate  formation  or  other 
transformations  in  a  manner  suitable  for  SIP 
control  strategy  demonstrations  Where 
possible,  the  use  of  receptor 
models  3«, 59, >os, 108, 107  in  conjunction  with 
dispersion  models  is  encouraged  to  m.ore 
precisely  characterize  the  emissions 
inventory  and  to  validate  source  specific 
impacts  calculated  by  the  dispersion  model. 
A  SIP  development  guideline, i<»  model 
reconciliation  guidance,ioe  and  an  example 
model  application  >09  are  available  to  assist 
In  PM-10  analyses  and  control  strategy 
development. 

Under  certain  conditions,  recommended 
dispersion  models  are  not  available  or 
applicable.  In  such  circumstances,  the 
modeling  approach  should  be  appn:ved  by 
the  appropriate  Regional  Office  on  a  case-by- 
case  basis.  For  example,  where  there  is  no 
recommended  air  quality  model  and  area 
sources  are  a  predominant  component  of 
PM-10,  an  attainment  demonstration  may  be 
based  on  rollback  of  the  apportionment 
derived  from  two  reconciled  receptor  models. 
if  the  strategy  provides  a  conservative 
demonstration  of  attainment.  At  this  time, 
analyses  involving  model  calculations  for 
distances  beyond  50km  and  under  stagnation 
conditions  should  also  be  justified  on  a  case- 
by-case  basis  (see  Sections  7.2,6  and  8  2,10) 

As  an  aid  to  assessing  the  impact  on 
ambient  air  quality  of  particulate  matter 
generated  from  prescribed  burning  activities, 
reference  110  is  available. 


72.3    Lead 

The  air  quality  analyses  requu-ed  for  lead 
implementation  plans  are  given  in  §§  51  83, 
51.84  and  51.85  of  40  CFR  part  51  Sections 
51,83  and  51.85  require  the  use  of  a  modified 
rollback  model  as  a  minimum  to  demonstrate 
attainment  of  the  lead  air  quality  standard 
but  the  use  of  a  dispersion  mode!  is  the 
preferred  approach.  Section  51,83  requires 
the  analysis  of  an  entire  urban  area  if  the 
measured  lead  concentration  in  the 
urbanized  area  exceeds  a  quarterly  (three 
month)  average  of  4,0  ^ig.'m''  Section  51,84 
requires  the  use  of  a  dispersion  model  to 
demonstrate  attainment  of  the  lead  air  quality 
standard  around  specified  lead  point  sources 
For  other  areas  reporting  a  violation  of  the 
lead  standard.  §  51,85  requires  an  analysis  of 
the  area  in  the  vicinity  of  the  monitor 
reporting  the  violation.  The  N.^.AQS  for  lead 
is  a  quarterly  (three  month)  average,  thus 
requiring  the  use  of  modeling  techniques  that 
can  provide  long-term  concentration 
estim.ates 

The  SIP  should  contain  an  air  quality 
analysis  to  determine  the  maximum  quarterly 
lead  concentration  resulting  from  maior  lead 
point  sources,  such  as  sm.elters,  gasoline 
additive  plants,  etc.  For  these  applications 
the  ISC  model  is  preferred,  since  the  m.odel 
can  account  for  deposition  of  particles  and 
the  impact  of  fugitive  emissions  If  the  source 
is  located  in  complicated  terrain  or  is  subject 
to  unusual  climatic  conditions,  a  case- 
specific  review  by  the  appropriate  Regional 
Office  may  be  required. 

In  modeling  the  effect  of  traditional  line 
sources  (such  as  a  specific  roadway  or 
highway)  on  lead  air  quality,  dispersion 
models  applied  for  other  poiiutants  can  be 
used.  Dispersion  models  such  as  C.^LIN'E3 
and  APRAC-3  have  been  widely  used  for 
modeling  carbon  monoxide  emiissions  from 
highways.  However,  where  deposition  is  of 
concern,  the  line  source  treatment  in  ISC  may 
be  used.  Also,  where  there  is  a  point  source 
in  the  middle  of  a  substantial  road  network, 
the  lead  concentrations  that  result  from  the 
road  network  should  be  treated  as 
background  (see  Section  9  2);  the  point 
source  and  any  nearby  major  roadways 
should  be  modeled  separately  using  the  ISC 
model. 

To  model  an  entue  major  urban  area  or  to 
model  areas  without  significant  sources  of 
lead  emissions,  as  a  minimum  a  proportional 
(rollback)  model  may  be  used  for  air  quality 
analysis.  The  rollback  philosophy  assumes 
that  measured  pollutant  concentrations  are 
proportional  to  emissions  However,  urban  or 
other  dispersion  models  are  encouraged  in 
these  circumstances  where  the  use  of  such 
models  is  feasible. 

For  further  information  concerning  the  use 
of  models  in  the  development  of  lead 
implementation  plans,  the  documents 
"Supplementary  Guidelines  for  Lead 
Implementation  Plans, "«o  and  "Updated 
Information  on  Approval  and  Promulgation 
of  Lead  Implementation  Plans, "«'  should  be 
consulted. 

7  2.4     Visibility 

The  visibility  regulations  as  promulgated 
in  December  1980*'  require  consideration  of 
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the  effect  of  new  sources  or.  the  visibility 
values  of  Federal  Class  !  areas.  The  state  of 
scientific  knowleri^e  concerning  ioeiit;fv;n^i, 
monitoring,  modeiinjj,  and  control, ing 
visibility  ;mpa;Tner:'  is  con'ained  .n  an  EPA 
report  "Pro^wj.ng  Vis-.binn    An  Er,A  Report 
to  Congress"  «-  in  : -fhs,  F','  A  ::ir'',rTi,,;:g«i>-'i 
Federal  Irapip.-:.f-!-'.4M(i,n  l';rt:j>  ,.r:f'-,;  •■•: 
states  without  approved  visibility  provisions 
in  their  SlPs.  A  mnnitormg  plan  was 
established  as  port  of  the  FlPs.' 

Guidance  and  a  screening  model, 
VISCREEN,  is  contained  in  the  EPA 
document  "Workbook  for  Plume  Visual 
Impact  Screening  and  Analysis  (Revised)."*^ 
VISCREEN  can  be  used  to  calculate  the 
potential  impact  of  a  plume  of  specitied 
emissions  for  specific  transport  and 
dispersion  ronditions  If  a  more 
compreher.c'.p  ana  vsis  is  required,  any 
refined  mcKiei  should  De  selected  in 
consultation  wfith  the  EPA  Regional  Office 
and  the  appropr  .**p  Fp  tflral  Land  Manager 
who  isresponf .  !>■  *; :  -etfrmining  whether 
there  is  an  adverse  effect  by  a  plume  on  a 
Class  I  area. 

PLUVUE  II.  listed  in  Appendix  B.  may  be 
applied  on  a  case-by-case  basis  when  refmed 
plume  visibility  evaluations  are  needed. 
Plume  visibility  models  have  been  evaluated 
against  several  data  sets.**,*' 

7.2.5  Good  Engineering  Practice  Stack 
Height 

The  use  of  stack  height  credit  in  excess  of 
Good  Engineering  Practice  (GEP)  stack  height 
or  credit  resulting  firom  any  other  dispersion 
technique  is  prohibited  in  the  deveiorment 
of  emission  limitations  by  40  CFR  jl  118  and 
40  CFR  51.164.  The  definitions  of  GEP  stack 
height  and  dispersion  technique  are 
contained  in  40  CFR  51.100.  Methods  and 
procedures  for  making  the  appropriate  stack 
height  calculations,  determining  stack  height 
credits  and  an  example  of  applying  those 
techniques  are  found  in  references  46,  47,  48, 
and  49. 

If  stacks  for  new  or  existing  major  sources 
are  found  to  be  less  than  the  height  defined 
by  EPA's  refined  formula  for  determining 
GEP  height.o  then  air  quality  impacts 
associated  with  cavity  or  wake  effects  due  to 
the  nearby  building  structures  should  be 
determined.  Detailed  downwash  screening 
procedures  «  for  both  the  cavity  and  wake 
regions  should  be  followed.  If  more  refined 
concentration  estimates  are  required,  the 
Industrial  Source  Omplex  (ISC2)  model 
contains  algorithms  for  building  wake 
calculations  and  should  be  used.  Fluid 
modeling  can  provide  a  great  deal  of 
additional  information  for  evaluating  and 
describing  the  cavity  and  wake  effects. 

7.2.6  Long  Range  Transport  (LRT)  (i.e.. 
beyond  SOkm) 

Section  165(ei  of  the  Clean  A\:  .~ct  requires 
that  suspected  significant  imparts  ^)n  F\SD 
Qass  I  areas  be  detetmmed  Howp',-er,  5Ukm 
is  the  useful  distance  to  wnich  most  Caussian 
models  are  considered  accurate  for  setting 
emission  limits  S:nce  m  manv  cases  PSD 
analyses  may  show  that  Class  I  areas  may  be 


<  40  CFR  5!  30O-i07. 

*The  EP.^  refined  formula  height  is  defined  as  H 
•♦•  l.SL  (see  Refpronce  46). 


threatened  at  distances  greater  than  SOkm 
from  new  sources,  some  proceoure  .s  needed 
to  (1)  determine  if  a  significant  impact  will 
occur,  and  (2)  identify-  the  model  to  be  used 
in  setting  an  emission  limit  if  the  Class  I 
increments  are  threatened  (models  for  this 
purpose  should  be  approved  for  use  on  a 
case-by-case  basis  as  required  in  section  3.2). 
This  procedure  and  the  models  selected  for 
use  should  be  determined  in  consultation 
with  the  EPA  Regional  Office  and  the 
appropriate  Federal  Land  Manager  (FLM). 
While  the  ultimate  decision  on  whether  a 
Class  I  area  is  adversely  affected  is  the 
responsibility  of  the  permitting  authority,  the 
FLM  has  an  affirmative  responsibility  to 
protect  air  quality  related  values  that  may  be 
affected. 

If  LRT  is  determined  to  be  important,  then 
estimates  utilizing  an  appropriate  refined 
model  for  receptors  at  distances  greater  than 
50  km  should  be  obtained.  MESOPUFF II. 
listed  in  appendix  B,  may  be  applied  on  a 
case-by-case  basis  when  LRT  estimates  are 
needed.  Additional  information  on  appl)dng 
this  model  is  contained  in  the  EPA  document 
"A  Modeling  Protocol  For  Applying 
MESOPUFF  II  to  Long  Range  Transport 
Problems".'"" 

7.2.7  Modeling  Gu  idan  ce  for  Other 
Governmental  Programs 

When  using  the  models  recommended  or 
discussed  in  this  guideline  in  support  of 
programmatic  requirements  not  specifically 
covered  by  EPA  regulations,  the  model  user 
should  consult  the  appropriate  Federal  or 
State  agency  to  ensure  the  proper  application 
and  use  of  that  model.  For  modeling 
associated  with  PSD  permit  applications  that 
involve  a  Class  I  area,  the  appropriate  Federal 
Land  Manager  should  be  consulted  on  all 
modeling  questions. 

The  Offshore  and  Coastal  Dispersion  (OCD) 
model  "2  was  developed  by  the  Minerals 
Management  Service  and  is  recommended  for 
estimating  air  quality  impact  from  offshore 
sources  on  onshore  flat  terrain  areas.  The 
OCD  model  is  not  recommended  for  use  in 
air  quality  impact  assessments  for  onshore 
sources.  Sources  located  on  or  just  inland  of 
a  shoreline  where  fumigation  is  expected 
should  be  treated  in  accordance  with  section 
82.9. 

The  Emissions  and  Dispersion  Modeling 
System  (EDMS)  "J  was  developed  by  the 
Federal  Aviation  Administration  and  the 
United  States  Air  Force  and  is  recommended 
for  air  quality  assessment  of  primary 
pollutant  impacts  at  airports  or  air  bases. 
RegtilatoPi'  application  of  EDMS  is  intended 
for  estimating  the  cumulative  effect  of 
changes  in  aircraft  operations,  point  source, 
and  mobile  source  emissions  on  pollutant 
concentrations.  It  is  not  intended  for  PSD, 
SIP,  or  other  regulatory  air  quality  analyses 
of  point  or  mobile  sources  at  or  peripheral  to 
airport  property  that  are  independent  of 
changes  in  aircraft  operations.  If  changes  in 
other  than  aircraft  operations  are  associated 
with  analyses,  a  model  recommended  in 
chapter  4.  5,  or  6  should  be  used. 

7.2.8  Air  Pathway  Analyses  (Air  Toxics  and 
Hazardous  Waste) 

Modeling  is  becoming  an  increasingly 
important  tool  for.regulatory  control  agencies 


to  assess  the  air  quality  impact  of  releases  of 
toxics  and  hazardous  waste  materials. 
Appropriate  screening  techniques  "« i  is  for 
calculating  ambient  concentrations  due  to 
various  well-defined  neutrally  buoyant  toxic/ 
hazardous  pollutant  releases  are  available. 

Several  regulatory  programs  within  EPA 
have  developed  modeling  techniques  and 
guidance  for  conducting  air  pathway 
analyses  as  noted  in  references  11&-^129. 
ISC2  forms  the  basis  of  the  modeling 
procedures  for  air  pathway  analyses  of  many 
of  these  r<»gulatory  programs  and,  where 
identified,  is  appropriate  for  obtaining 
refined  ambient  concentration  estimates  of 
neutrally  buoyant  continuous  air  toxic 
releases  from  traditional  sources.  Appendix 
A  to  this  Guideline  contains  additional 
models  appropriate  for  obtaining  refined 
estimates  of  continuous  air  tojoc  releases 
from  traditional  sources  AppWBix  B 
contains  models  that  may  be  used  on  a  case- 
by-case  basis  for  obtaining  refined  estimates 
of  denser-than-air  intermittent  gaseous 
releases,  e.g.,  DEGADIS; "»  guidance  for  the 
use  of  such  models  is  also  available. ■>" 

Many  air  toxics  models  require  input  of 
chemical  properties  and/or  chemical 
engineering  variables  in  order  to 
appropriately  characterize  the  source 
emissions  prior  to  dispersion  in  the 
atmosphere;  reference  132  is  one  source  of 
helpful  data.  In  addition.  EPA  has  numerous 
programs  to  determine  emission  factors  and 
other  estimates  of  air  toxic  emissions.  The 
Regional  Office  should  be  consulted  for 
guidance  on  appropriate  emission  estimating 
procedures  and  any  unceriainties  that  may  be 
associated  with  them. 

8.0    General  Modeling  Considerations 

8.  J     Discussion 

This  section  contains  recommendations 
concerning  a  number  of  different  issues  not 
explicitly  covered  in  other  sections  of  this 
guide.  The  topics  covered  here  are  not 
specific  to  any  one  program  or  modeling  ares 
but  are  common  to  nearly  all  modeling 
analyses. 

6  2    Recommendations 
8.^.1     Design  Concentrations 

8  2.1  1     Design  Concentrations  for  Criteria 
Poliiitanis  with  Deterministic  Standards  An 
air  Quality  analysis  for  SO2,  CO.  Pb.  and  NGj 
is  required  to  determine  if  the  source  will  |l) 
cause  a  violation  of  the  NAAQS.  or  (2)  cause 
or  contribute  to  air  quality  deterioration 
greater  than  the  specified  allowable  PSD 
increment.  For  the  former,  background 
concentration  (see  Section  9  2)  should  be 
aaded  to  the  estimated  impact  of  the  source 
to  determine  the  design  concentration  For 
the  latter,  the  design  concentration  includes 
impact  from  all  increment  constiming 
sources. 

If  the  air  quality  analyses  are  conducted 
using  the  period  of  meteorological  input  data 
recommended  in  section  9.3.1.2  (eg..  5  years 
of  NW  S  data  or  1  year  of  site-specific  data), 
then  the  design  concentration  based  on  the 
highest,  second-highest  short  term 
concentration  or  long  term  average, 
whichever  is  controlling,  should  be  used  to 
determine  emission  limitations  to  assess 


38834  Federal  Register   '  Vol    58,  No    137  /  Tuesday.  July  20.  1993  /  Rules  and  Regulations 


compliance  w.'h  the  NAAQS  and  to 
determine  PSD  increments 

When  suffscieni  and  representative  data 
exist  for  less  than  a  a-vear  period  from  a 
nearbv  SWS  site,  or  when  on-site  data  have 
been  coliecleci  for  less  than  a  full  continuous 
year,  or  wh>=n  ;t  has  bee;;  determined  that  the 
on-site  data  mav  not  tx"  temporally 
niproser.Mtive  t.ipn  tne  hignest 
concentratinn  esti.Tiate  should  be  considered 
the  design  value  This  is  because  the  length 
of  'he  data  record  may  be  too  short  to  assure 
that  the  conditions  producing  worst-case 
estimates  have  been  adequately  sampled.  The 
highest  value  is  then  a  surrogate  for  the 
concentration  that  is  not  to  be  exceeded  more 
than  once  per  year  (the  wording  of  the 
deterministic  standards).  Also,  the  highest 
concentration  should  be  used  whenever 
selected  worst-case  conditions  are  input  to  a 
screening  tecK|jque.  This  specifically  applies 
to  the  use  of  techniques  such  as  outlined  in 
"Screening  Procedures  for  Estimating  the  Air 
Quality  Impact  of  Stationary  Sources, 
Revised". >•  Specific  guidance  for  CO  may  be 
found  in  the  "Guideline  for  Modeling  Carbon 
Monoxide  from  Roadway  Intersections". '« 

If  the  controlling  concentration  is  an 
annual  average  value  and  multiple  years  of 
data  (on-site  or  NWS)  are  used,  then  the 
design  value  is  the  highest  of  the  annual 
averages  calculated  for  the  individual  years. 
If  the  controlling  concentration  is  a  quarterly 
average  and  multiple  years  are  used,  then  the 
highest  individual  quarterly  average  should 
be  considered  the  design  value. 

As  long  a  period  of  record  as  fiossible 
should  be  used  in  making  estimates  to 
determine  design  values  and  PSD 
increments.  If  more  than  1  year  of  site- 
specific  data  is  available,  it  should  be  used. 

8.2.12    Design  Concentrations  for  Criteria 
Pollutants  with  Expected  Exceedance 
Standards.  Specific  instructions  for  the 
determination  of  design  concentrations  for 
criteria  pollutants  with  expected  exceedance 
standards,  ozone  and  PM-10,  are  contained 
in  special  guidance  documents  for  the 
preparation  of  SIPs  for  those  pollutants. »« '« 
For  all  SIP  revisions  the  user  should  check 
with  the  Regional  Office  to  obtain  the  most 
recent  guidance  documents  and  policy 
memoranda  concerning  the  pollutant  in 
question. 
8  2  2    Critical  Receptor  Sites 

Receptor  sites  for  refined  modeling  should 
be  utilized  in  sufficient  detail  to  estimate  the 
highest  concentrations  and  possible 
violations  of  a  NAAQS  or  a  PSD  increment. 
In  designing  a  receptor  network,  the 
emphasis  should  be  placed  on  receptor 
resolution  and  location,  not  total  number  of 
receptors  The  selection  of  receptor  sites 
should  be  a  case-bycase  determination  taking 
into  consideration  the  topography,  the 
climatology.-,  monitor  sites,  and  the  results  of 
the  initial  screening  procedure.  For  large 
sources  (those  equivalent  to  a  500  M\V  power 
plant)  and  where  violations  of  the  NAAQS  or 
PSD  increment  are  likely,  360  receptors  for 
a  polar  coordinate  grid  system  and  400 
receptors  for  a  rectangular  grid  system,  where 
the  distance  from  the  source  to  the  farthest 
receptor  is  10km.  are  usually  adequate  to 
identify  areas  of  high  concentration. 
.Additional  receptors  may  be  needed  in  the 


high  concentration  location  if  greater 

resolution  is  indicated  by  terrain  or  source 

factors. 

8.2.3    Dispersion  Coefficients 

Gaussian  models  used  in  most  applications 
should  employ  dispersion  coefficients 
consistent  with  those  contained  m  the 
preferred  models  in  Appendix  A.  Factors 
such  as  averaging  time,  urban/rural 
surroundings,  and  type  of  source  (point  vs. 
line)  may  dictate  the  selection  of  specific 
coefficients.  Generally,  coefficients  used  in 
appendix  A  models  are  identical  to,  or  at 
least  based  on.  Pasquill-Gifford  coefficients  >o 
in  rural  areas  and  McElroy-Pooler»> 
coefficients  in  urban  areas. 

Research  is  continuing  toward  the 
development  of  methods  to  determine 
dispersion  coefficients  directly  from 
measured  or  observed  variables. '^ss  No 
method  to  date  has  proved  to  be  widely 
applicable.  Thus,  direct  measurement,  as 
well  as  other  dispersion  coefficients  related 
to  distance  and  stability,  may  be  used  in 
Gaussian  modeling  only  if  a  demonstration 
can  be  made  that  such  parameters  are  more 
applicable  and  accurate  for  the  given 
situation  than  are  algorithms  contained  in  the 
preferred  models. 

Buoyancy-induced  dispersion  (BID),  as 
identified  by  Pasquill.'*  is  included  in  the 
preferred  models  and  should  be  used  where 
buoyant  sources,  e.g.,  those  involving  fuel 
combustion,  are  involved. 

8.2.4    Stability  Categories 

The  Pasquill  approach  to  classifying 
stability  is  generally  required  in  all  preferred 
models  (Appendix  A).  The  Pasquill  method 
as  modified  by  Turner.**  was  developed  for 
use  with  commonly  observed  meteorological 
data  from  the  National  Weather  Service  and 
is  based  on  cloud  cover,  insolation  and  wind 
speed. 

Procedures  to  determine  Pasquill  stability 
categories  from  other  than  NWS  data  are 
found  in  subsection  9.3.  Any  other  method 
to  determine  Pasquill  stability  categories 
must  be  justified  on  a  case-by-case  basis. 

For  a  given  model  application  where 
stability  categories  are  the  basis  for  selecting 
dispersion  coefficients,  both  Oy  and  o,  should 
be  determined  from  the  same  stability 
category.  "Split  sigmas"  in  that  instance  are 
not  recommended. 

Sector  averaging,  which  eliminates  the  o, 
term,  is  generally  acceptable  only  to 
determine  long  term  averages,  such  as 
seasonal  or  annual,  and  when  the 
meteorological  input  data  are  statistically 
summarized  as  in  the  STAR  summaries. 
Sector  averaging  is.  however,  commonly 
acceptable  in  complex  terrain  screening 
methods. 

8.2.5    Plume  Rise 

The  plume  rise  methods  of  Briggs'*"  are 
incorporated  in  the  preferred  models  and  are 
recommended  for  use  in  all  modeling 
applications.  No  provisions  in  these  models 
are  made  for  fumigation  or  multistack  plume 
rise  enhancement  or  the  handling  of  such 
special  plumes  as  flares;  these  problems 
should  be  considered  on  a  case-by-case  basis 

Since  there  is  insufficient  information  to 
identify  and  quantify  dispersion  during  the 


transitional  plume  rise  period,  gradual  plums 
rise  is  not  generally  recommended  for  use. 
There  are  two  exceptions  where  the  use  of 
gradual  plume  rise  is  appropriate:  (1)  In 
complex  terrain  screening  procedures  to 
determine  close-in  impacts:  (2)  when 
calculating  the  effects  of  building  wakes  The 
building  wake  algorithm  in  the  ISC2  model 
incorporates  and  automatically  (i  e  , 
internally)  exercises  the  gradual  plume  rise 
calculations  If  the  building  wake  is 
calculated  to  affect  the  plume  for  any  hour, 
gradual  plume  rise  is  also  used  in  downwind 
dispersion  calculations  to  the  distance  of 
final  plume  rise,  after  which  final  plume  rise 
is  used. 

Stack  tip  downwash  generally  occurs  with 
poorly  constructed  stacks  and  when  the  ratio 
of  the  stack  exit  velocity  to  wind  speed  is 
small.  An  algorithm  developed  by  Briggs 
(Hanna.  et  al  ) "  is  the  recommended 
technique  for  this  situation  and  is  found  in 
the  point  source  preferred  models. 

Where  aerodynamic  downwash  occurs  due 
to  the  adverse  influence  of  nearby  structures, 
the  algorithms  included  in  the  1SC2  model  *» 
should  be  used, 
8.2.6    Chemical  Transformation 

The  chemical  transformation  of  SOj 
emitted  from  point  sources  or  single 
industrial  plants  in  rural  areas  is  generally 
assumed  to  be  relatively  unimportant  to  the 
estimation  of  maximum  concentrations  when 
travel  time  is  limited  to  a  few  hours. 
However,  in  urban  areas,  where  synergistic 
effects  among  pollutants  are  of  considerable 
consequence,  chemical  transformation  rates 
may  be  of  concern  In  urban  area 
applications,  a  half-life  of  4  hours  ^^  may  be 
applied  to  the  analysis  of  SO:  emissions. 
(Calculations  of  transformation  coefficients 
from  site-specific  studies  can  tie  used  to 
define  a  "half-hfn"  to  be  used  in  a  Gaussian 
model  w  !th  any  travel  time,  or  in  any 
application,  if  appropriate  documentation  is 
provided   Such  conversion  factors  for 
pollutant  half-life  should  not  be  used  with 
screening  analyses. 

Complete  conversion  of  NO  to  NO;  should 
be  assumed  for  all  travel  time  when  simple 
screening  techniques  are  used  to  model  point 
source  em.issions  of  nitrogen  oxides.  If  a 
Gaussian  mode!  is  used,  and  data  are 
available  on  seasonal  variations  in  maximum 
ozone  concentrations,  the  Ozone  Limiting 
Method  '^  IS  recommended.  In  refined 
analyses,  case-by  case  conversion  rates  based 
on  technical  studies  appropriate  to  the  site  in 
question  may  be  used.  The  use  of  more 
sophisticated  modeling  techniques  should  be 
justified  for  individual  cases. 

Use  of  models  incorporating  complex 
chemical  mechanisms  should  be  considered 
only  on  a  case-by-case  basis  with  proper 
demonstration  of  applicability.  These  are 
generally  regional  models  not  designed  for 
the  evaluation  of  individual  sources  but  used 
primarily  for  region-wide  evaluations. 
Visibility  models  also  incorporate  chemical 
transformation  mechanisms  which  are  an 
integral  part  of  the  visibility  model  itself  and 
should  be  used  in  visibility  assessments, 

8  2  7    Gravitational  Settling  and  Deposition 

An  "infinite  half-life"  should  be  used  f(n 
estimates  of  total  suspended  particulate 
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concentrations  when  Gaussisn  i;,(i:!.  !s 
containing  only  exponential  d<<ra\  '.errvs  for 
treating  settling  and  depositur.  arp  .j^f  i 

Gravitational  settling  and  deposition  may 
be  directly  included  in  a  model  if  either  is 
a  significant  factor.  At  least  one  preferred 
model  (ISC)  contains  settling  and  deposition 
algorithms  and  is  recommended  for  use  when 
particulate  matter  sources  can  be  quantified 
and  settling  and  deposition  are  problems. 

8.2.8  Urban/Rural  Classification 

The  selection  of  either  rural  or  urban 
dispersion  coefficients  in  a  specific 
application  should  follow  one  of  the 
procedures  suggested  by  Irwin  »9  and  briefly 
described  below.  These  include  a  land  use 
classification  procedure  or  a  population 
based  procedure  to  determine  whether  the 
character  of  an  area  is  primarily  urban  or 
rural. 

Land  Use  Procedure:  (1)  Classify  the  land 
use  within  the  total  area,  Ao,  circumscribed 
by  a  3km  radius  circle  about  the  source  using 
the  meteorological  land  use  typing  scheme 
proposed  by  Auer»o;  (2)  if  land  use  types  II, 
12,  Cl.  R2,  and  R3  account  for  50  percent  or 
more  of  Ao,  use  urban  dispersion  coefficients; 
otherwise,  use  appropriate  rural  dispersion 
coefficients. 

Population  Density  Procedure:  (1)  Compute 
the  average  population  density,  p  per  square 
kilometer  with  Ao  as  defined  above;  (2)  If  p 
is  greater  than  750  people/km^,  use  urban 
dispersion  coefficients;  otherwise  use 
appropriate  rural  dispersion  coefficients. 

Of  the  two  methods  the  land  use  procedure 
is  considered  more  definitive.  Population 
density  should  be  used  with  caution  and 
should  not  be  applied  to  highly 
industrialized  areas  where  the  population 
density  may  be  low  and  thus  a  rural 
classification  would  be  indicated,  but  the 
area  is  sufficiently  built-up  so  that  the  urban 
land  use  criteria  would  be  satisfied.  In  this 
case,  the  classification  should  already  be 
"urban"  and  urban  dispersion  parameters 
should  be  used. 

Sources  located  in  an  area  defined  as  urban 
should  be  modeled  using  urban  dispersion 
parameters.  Sources  located  in  areas  defined 
as  rural  should  be  modeled  using  the  rural 
dispersion  parameters.  For  analyses  of  whole 
urban  complexes,  the  entire  area  should  be 
modeled  as  an  urban  region  if  most  of  the 
sources  are  located  in  areas  classified  as 
urban. 

8.2.9  Fumigation 

Fumigation  occurs  when  a  plume  (or 
multiple  plumes)  is  emitted  into  a  stable 
layer  of  air  and  that  layer  is  subsequently 
mixed  to  the  ground  either  through 
convective  transfer  of  heat  from  the  surface 
or  because  of  advection  to  less  stable 
surroundings.  Fumigation  may  cause 
excessively  high  concentrations  but  is 
usually  rather  short-lived  at  a  given  receptor. 
There  are  no  recommended  refined 
techniques  to  model  this  phenomenon.  There 
are,  however,  screening  procedures  (see 
"Screening  Procedures  for  Estimating  the  Air 
Quality  Impact  of  Stationary  Sources"  ^"j  that 
may  be  used  to  approximate  the 
concentrations.  Considerable  care  should  be 
exercised  in  using  the  results  obtained  from 
the  screening  techniques. 


Fumigation  is  also  an  important 
phenomenon  on  and  near  the  shoreline  of 
bodies  of  water.  This  can  affect  both 
individual  plumes  and  area-wide  emissions. 
When  fumigation  conditions  are  expected  to 
occur  from  a  source  or  sources  with  tall 
stacks  located  on  or  just  inland  of  a 
shoreline,  this  should  be  addressed  in  the  air 
quality  modeling  analysis.  The  Shorelme 
Dispersion  Model  (SDM)  listed  in  Appendix 
B  may  be  applied  on  a  case-by-case  basis 
when  air  quality  estimates  under  shoreline 
fumigation  conditions  are  needed. "^ 
Information  on  the  results  of  EPA's 
evaluation  of  this  model  together  with  other 
coastal  fumigation  models  may  be  found  in 
reference  134.  Selection  of  the  appropriate 
model  for  applications  where  shoreline 
fumigation  is  of  concern  should  be 
determined  in  consultation  with  the  Regional 
Office. 

8.2.10  Stagnation 

Stagnation  conditions  are  characterized  by 
calm  or  very  low  wind  speeds,  and  variable 
wind  directions.  These  stagnant 
meteorological  conditions  may  persist  for 
several  hours  to  several  days.  During 
stagnation  conditions,  the  dis(>ersion  of  air 
pollutants,  especially  those  from  low-level 
emissions  sources,  tends  to  be  minimized, 
potentially  leading  to  relatively  high  ground- 
level  concentrations. 

When  stagnation  periods  such  as  these  are 
found  to  occur,  they  should  be  addressed  in 
the  air  quality  modeling  analysis. 
WYNDvalley,  listed  in  appendix  B,  may  be 
applied  on  a  case-by-case  basis  for  stagnation 
periods  of  24  hours  or  longer  in  valiey-t^-pe 
situations.  Caution  should  be  exercised  when 
applying  the  model  to  elevated  point  sources. 
Users  should  consult  with  the  appropriate 
Regional  Office  prior  to  regulatory 
application  of  WYNDvalley. 

8.2.11  Calibration  of  Models 

Calibration  of  long  term  multi-source 
models  has  been  a  widely  used  procedure 
even  though  the  limitations  imposed  by 
statistical  theory  on  the  reliability  of  the 
calibration  process  for  long  term  estimates 
are  well  known.*'  In  some  cases,  where  a 
more  accurate  model  is  not  available, 
calibration  may  be  the  best  alternative  for 
improving  the  accuracy  of  the  estimated 
concentrations  needed  for  control  strategy 
evaluations. 

Calibration  of  short  term  models  is  not 
common  practice  and  is  subject  to  much 
greater  error  and  misunderstanding.  There 
have  been  attempts  by  some  to  compare  short 
term  estimates  and  measurements  on  an 
event-by-event  basis  and  then  to  calibrate  a 
model  with  results  of  that  comparison.  This 
approach  is  severely  limited  by  uncertainties 
in  both  source  and  meteorological  data  and 
therefore  it  is  difficult  to  precisely  estimate 
the  concentration  at  an  exact  location  for  a 
specific  increment  of  time.  Such 
uncertainties  make  calibration  of  short  term 
models  of  questionable  benefit.  Therefore, 
short  terra  model  calibration  is  unacceptable. 

')  0     Model  Input  Data 

Data  bases  ana  reiatea  procedures  for 
estimating  input  parameters  are  an  integral 
part  of  the  modeling  procedure.  The  most 


appropriate  data  available  should  always  be 
selected  for  use  in  modeling  analyses. 
Concentrations  can  vary  widely  depending 
on  the  source  data  or  meteorological  data 
used.  Input  data  are  a  major  source  of 
inconsistencies  in  any  modeling  analysis 
This  section  attempts  to  minimize  the 
uncertainty  associated  with  data  base 
selection  and  use  by  identifying  requirements 
for  data  used  in  modeling.  A  checklist  of 
input  data  requirements  for  modeling 
analyses  is  included  as  appendix  C.  More 
specific  data  requirements  and  the  format 
required  for  the  individual  models  are 
described  in  detail  in  the  users'  guide  for 
each  model. 

9  J    Source  Data 
9.11     Discussion 

5>ources  of  pollut  mts  can  be  classified  as 
point,  line  and  area/voltome  sources.  Point 
sources  are  defined  in  terms  of  size  and  may 
vary  between  regulatory  programs.  The  line 
sources  most  frequently  considered  are 
roadways  and  streets  along  which  there  are 
well-defined  movements  of  motor  vehicles, 
but  they  may  be  lines  of  roof  vents  or  stacks 
such  as  in  aluminum  refineries.  Area  and 
volume  sources  are  often  collections  of  a 
multitude  of  minor  sources  with  individually 
small  emissions  that  are  impractical  to 
consider  as  separate  ptoint  or  line  sources. 
Large  area  sources  are  typically  treated  as  a 
grid  network  of  square  areas,  with  pollutant 
emissions  distributed  uniformly  within  each 
grid  square. 

Emission  factors  are  compiled  in  an  EPA 
publication  commonly  known  as  AP-42;*2 
an  indication  of  the  quality  and  amount  of 
data  on  which  many  of  the  factors  are  based 
is  also  provided.  Other  information 
concerning  emissions  is  available  in  EPA 
publications  relating  to  specific  source 
categories.  The  Regional  Office  should  be 
consulted  to  determine  appropriate  source 
definitions  and  for  guidance  concerning  the 
determination  of  emissions  from  and 
techniques  for  modeling  the  various  source 
types 

9.1.2    Recommendations 

For  point  source  applications  the  load  or 
operating  condition  that  causes  maximum 
ground-level  concentrations  should  be 
established.  As  a  minimum,  the  source 
should  be  modeled  using  the  design  capacity 
(100  percent  load).  If  a  source  operates  at 
greater  than  design  capacity  for  periods  that 
could  result  in  violations  of  the  standards  or 
PSD  increments,  this  load«  should  be 
modeled.  Where  the  source  operates  at 
substantially  less  than  design  capacity,  and 
the  changes  in  the  stack  parameters 
associated  with  the  operating  conditions 
could  lead  to  higher  ground  level 
concentrations,  loads  such  as  50  percent  and 
75  percent  of  capacity  should  also  be 
modeled.  A  range  of  operating  conditions 


•  Malfunctions  which  may  result  in  excess 
emissions  are  not  considered  to  be  a  normal 
operating  condition.  They  generally  should  not  be 
considered  in  determining  allowable  emissions. 
However,  if  the  excess  emissions  are  the  result  of 
poor  maintenance,  careless  operation,  or  other 
preventable  conditions,  it  may  be  necessary  to 
consider  them  in  determining  source  impact. 
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should  be  considered  Iq  screemng  analyses: 
the  load  causing  th«  highest  concf  ntration.  in 
addition  to  the  design  load,  should  be 
included  in  refined  modeling  The  following 
example  for  a  p>ower  plant  is  typical  of  the 
idnd  of  data  on  source  characteristics  and 
operating  cpoditions  that  may  be  needed. 
Generally,  input  data  requu-ements  for  air 
quality  models  necessitate  the  use  of  metric 
units;  where  English  units  arc  common  for 
engme^riag  usage,  a  conversion  to  metric  is 
required. 

't.  Plant  layout.  The  connection  scheme 
oeiween  boilers  and  stacks,  and  the  distance 
ar.d  direction  between  stacks,  building 
parameters  (length,  width,  height,  location 
and  orientation  relative  to  stacks)  for  plant 
structures  which  house  boilers,  control 
equipment,  and  surrounding  buildings 
within  a  distance  of  approxinoately  five  stack 
he.ghts. 

b.  Stack  parameters.  For  all  stacks,  tlie 
stdck  height  and  inside  diameter  (meters), 
ai.d  the  temperature  [K]  and  volume  flow  rate 
(actual  cubic  meters  per  second)  or  exit  gas 
velocity  (meters  per  second)  for  operation  at 
100  percent,  75  percent  and  50  percent  load. 

c.  Boiler  size.  For  all  boilers,  the  associated 
megawatts.  IC'^  BTU/hr.  and  pounds  of  steam 
p«r  hour,  and  the  design  and/ or  actual  fuel 
consumption  rate  for  100  percent  load  for 
(..ja!  (tons/hour),  oil  (barrels 'hour),  and 
natural  gas  (thousand  cubic  feel.'  hour). 

d.  Boiler  parameters.  For  all  boilers,  the 
percent  o.xcess  air  used,  the  boiler  type  (e  g  , 
wet  bottom,  cyrlore,  etc.),  and  the  type  of 
f:ring  (e.g.,  pulverized  coal,  front  firing,  etc.) 

e  Operating  conditions.  For  all  boilers,  the 
\ype.  amount  and  pollutant  contents  of  fuel. 


the  total  hours  of  boiler  operation  and  the 
boiler  capacity  factor  during  the  year,  and  the 
percent  load  for  peak  conditions. 

f.  Pollution  control  equipment  pa.-amelers 
For  each  boiler  served  and  each  pollutant 
affected,  the  type  of  emission  control 
equipment,  the  year  of  its  installation,  its 
design  efficiency  and  mass  emission  rate,  the 
data  of  the  last  test  and  the  tested  efficienc}', 
the  number  of  hours  of  operation  during  the 
latest  year,  and  the  best  engineering  estimate 
of  its  projected  efficiency  if  used  in 
conjunction  with  coal  combustion:  data  for 
any  anticipated  modifications  or  additions 

g.  Data  for  new  boilers  or  stacks  For  all 
new  boilers  and  stacks  under  construction 
and  for  all  planned  modifications  to  existing 
boilers  or  stacks,  the  scheduled  date  of 
completion,  and  the  data  or  best  estimates 
available  for  items  (a)  through  (f)  above 
following  completion  of  construction  or 
modification. 

In  stationary  point  source  applications  for 
compliance  with  short  term  ambient 
standards,  SIP  control  strategies  should  be 
tested  using  the  omission  input  shown  on 
Table  9-1.  When  using  a  refined  mcjdel, 
sources  should  be  modeled  sequentially  with 
these  loads  for  every  hour  of  the  year.  To 
evaluate  SIP»  for  compliance  with  quarterly 
and  annual  standards,  emission  input  data 
shown  in  Table  9-1  should  again  be  used. 
Emissions  from  area  sources  should  generally 
be  based  on  annual  average  conditions  The 
source  input  information  in  each  model 
user's  guide  should  be  carefully  consulted 
and  the  checklist  in  Appendix  C  should  also 
be  consulted  for  other  possible  emission  data 
that  could  be  helpful.  PSD  NAAQS 


comr  :.<i:v  e  .iemonstrations  should  follow 
the  einissior.  input  data  shown  in  Table  9- 
2.  For  purposes  of  emissions  trading,  new 
sourr<^  '"y.f'A  i;   '  iemonstrations,  refer  to 
curren"  K'  "•  ;     i>  and  guidance  to  establish 
input  data 

Line  source  modeling  of  streets  and 
highways  requires  data  on  the  width  of  the 
roadway  and  the  median  strip,  the  types  and 
amo'unts  of  pollutant  emissions,  the  number 
of  lanes,  the  emissions  from  each  lane  and 
the  height  of  emissions.  The  location  of  the 
ends  of  the  straight  roadway  segments  should 
be  specified  by  appropriate  grid  coordinates 
Detailed  information  and  data  requirements 
for  modeling  mobile  sources  of  pollution  are 
provided  \n  the  user's  manuals  for  each  of 
the  models  applica'ole  to  mobile  sources. 

The  impact  of  grov»rth  on  emissions  should 
bo  considered  in  all  modeling  analyses 
covering  existing  sources.  Increases  in 
emissions  due  to  planned  expansion  or 
plarmed  fuel  switches  .should  be  identified. 
Increases  in  emissions  at  individual  sources 
that  may  be  associated  with  a  general 
industriel/commercial/residontial  expansion 
in  multi-source  urban  areas  should  also  be 
treated.  For  new  sources  the  impact  of 
growth  on  emissions  should  generally  be 
considered  for  the  period  prior  to  the  start- 
up date  for  the  source.  Such  changes  in 
emissions  should  treat  increased  area  source 
emissions,  changes  in  existing  point  source 
emissions  which  were  not  subject  to 
preconstniction  review,  and  emissions  due  to 
sources  with  permits  to  construct  that  have 
not  yet  started  operation. 


Table  9-1  .—Model  Emission  Input  Data  for  Point  Sources  i 


Averaging  tinw 


Emission  limit  (#/MMBtu)2         x       Operating  level  (MMBtu^ir)^       x 


Operating  factor  (e.g..  hr/yr.  hr/day) 


jt  • -a'.  =:>'nt  Source{s)  Subject  to  SIP  Emission  Limit(s)  Evaluation  for  Compliance  with  Ambieit  Standards  (Including  Are^iA  ^e 

Demonstrations) 


•^■^oual  4  qoarterty  ....    Maximum  allowable  emission 

limit   or   federally  enforce- 
able permit  limit 

S^oft  tenn  Maximum  ailowab'e  emisstor 

limit   or  federally  enforce- 
able permit  limit. 


Actual  or  design  capacity 
(whichever  is  greater),  or 
federally  eoforceai}l«  pemiit 
cofxlition. 

Actual  or  design  capacity 
(whichever  is  i-ia'.e)-'  or 
federally  enfor.'c::  ^  ^m\t\ 
condition  *. 


Actual  operating  la 
recent  2  years.  ^ 


ao  n,;ed  over  most 


Continu-vs  vs^i'-ion,  i.e.,  ail  hours  of  each 
time  p9  :oa  uoder  cc-s.dsration  (for  all 
HcjrB  of  t^e  .T,etcoroiog'Crti  data  base)  ^ 


Nearby  Background  Source(s) — Same  input  requirements  as  for  stationary  point  sour,:e;s  above 
Other  BackgrouTXl  Source(8) — If  modeled  (see  Section  9.2.31  input  data  requirements  are  aefn-^ed  b*iijw 


Arnuai  a  T.  ^••''•'^y 


Short  tern 


Maximum  allowable  emission 

limit   Of  federally  entcrce- 

abia  pem^  limit 

Maximum  allowabie  emission 

limit   or   federally  enforce- 

able  permit  limit. 


Annual  level  wtien  actua'ly 
operating,  averaged  ov«r 
themoet  r^i  ..--•■•  ^  v^a  '-.  ' 

Anruiai  levp  A-^^i-  >:'  a'; 
opetaling,  3 ,  s  ■  - ,  r.  a  over 
Ihe  moat  recdn; ,.  vearss. 
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'The  model  mput  data  requirements  shown  on  this  '.able  apply  to  stalionar/  source  control  strategies  tc  ^"AT£  iW°l.EMEN^at:on  Pt  ANS 
For  purposes  of  emisswns  trading,  new  scarce  review,  or  prevention  of  significant  deterioration,  on^sr  -togs'  (.nput  crte'ia  c'a'j  aaci.,    f^B^fn  >"•' 
t^e  policy  and  guidance  for  these  programs  to  establish  the  input  data. 
^  Termmotogy  appicibie  to  fuel  burning  soiffces;  analogous  temiinology  (e.g..  ».t^•  .>_g'  ;j  .'  -^v..  Df.  jsed  for  olfgr  types  of  sc^.i-cas 
'r-oss  It  IS  "Ist^r-riHad  nat  this  period  is  rwt  representative 

.:<»'a*'-3   >:f  «!s  ^ .':'    ■'.  ^  percent  and  75  percent  of  capacity  shouW  also  be  modeled  to  determine  the  load  caus-ng  the  highest 
I.    x.d^eaBon 
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^■i  opo-atio'-  dees  -"-ot  occur  for  all  ^ou-^  o*  f^e  !'^;e  oe^'^x^  :'  cc-isideration  (e.g..  3  or  24  hoursj  and  th«  source  operation  is  constrained  Dy  a 
federaiiv  erforceaoe  permit  cond'?iop  a^  aco'c-pna'.e  aG^jsir^iAn:  to  the  modeled  emission  rate  may  be  made  (e.g..  it  operation  Is  only  8  a.m.  to 
4  pm  each  day  ::'•-.  t'^esp  -  •  .s  *  :e  -  xje  wO  with  emissions  from  the  soorce.  Modeled  emissions  should  not  be  averaged  across  r>on- 
operating  time  m^'ixJs 


Table  9-2.— Point  Source  Model  Input  Data  (Emissions)  for  PSD  NAAQS  Compliance  Demonstrations 


Averaging  time 


Emission  limit  («/MMBtu) ' 


Operating  level  (MMBtu)  ^ 


Operating  factor  (e.g.,  hr/yr,  hr/day) 


Proposed  Major  New  or  Modified  Source 


Annual  &  quarterly 


Short  term  (s  24 
hours). 


Maximum  allowable  emission 

limit  or  federally  enforce- 
able permit  limtt. 

Maximum  allowable  emission 

limit  or  federally  enforce- 
able permit  limit. 


Design  capacity  or  federally 
enforceable  permit  condi- 
tion. 

Design  capacity  or  federally 
enforceable  permit  condi- 
tions. 


Continuous  operation  (i.e.,  8760  hours).' 


Continuous  operation  (I  e,.  all  hours  of  each 
time  period  under  consideration)  (for  all 
hours  of  ttie  meteorological  data  base).* 


Nearby  Background  Source(s)' 


Annual  &  quarterly 


Short  term  (s  24 
hours). 


Maximum  allowable  emission 

limit   or   federally  enforce- 
able permit  limit. 

Maximum  allowable  emission 

limit  or  federally  enforce- 
able permit  limit. 


Actual  or  design  capacity 
(whichever  is  greater),  or 
federally  enforceable  permit 
condition. 

Actual  or  design  capacity 
(whichever  Is  greater),  or 
federally  enforceable  permit 
conditions. 


Actual  operating  factor  averaged  over  the 
most  recent  2  years.' ' 


Continuous  operation  (i.e.,  all  hours  of  eacti 
time  period  under  consideration)  (for  all 
hours  of  the  meteorological  data  base).' 


Other  Baclcgrourtd  Source(s)« 


Annual  &  otjarterly 


Short  term  (s  24 
nours). 


MaxitTKim  allcwabis  emission 
limit  or  fe  •"  a  ,  enforce- 
able permit  limit. 

Maximum  allowable  emission 
limit  or  federally  enforce- 
able permit  limit 


Annual  level  when  actually 
operating,  averaged  over 
the  most  recent  2  years  *. 

Annual  level  when  actually 
operating,  averaged  over 
the  most  recent  2  years  f-. 


Actual  operating  factor  averaged  over  the 
rTX)st  recent  2  years.''"' 

Continuous  operation  (I.e.,  all  hours  of  eacrt 
time  period  under  consideration)  (for  all 
hours  of  the  meteorological  data  base).' 


'  Terminology  applicable  to  fuel  burning  sources;  analogous  terminology  (e.g..  #/throughput)  rriay  be  used  tor  other  types  of  sources. 

2  If  operation  does  not  occur  for  all  hours  of  the  time  period  of  consideration  (e.g.,  3  or  24  hours)  and  the  source  operation  is  constrained  by  a 
federally  enforceable  pennit  condition,  an  appropriate  adjustment  to  the  modeled  emission  rate  may  be  rnade  (eg.,  if  operation  Is  only  8:00  a.m. 
to  4:0D  p  Ti.  each  day,  onlv  *'ise  ^ours  will  be  modeled  with  emissions  from  tfie  source.  Modeled  emissions  should  not  t>e  averaged  across 
non-ocerating  time  periods. 

^Operating  leve;s  s..jc^  as  &:  ^ece-'  a'^d  75  percent  of  capacity  should  also  be  modeled  to  determine  tt>e  load  causing  the  highest 
corKentration. 

"  nciucjes  existing  facility  to  which  modification  is  proposed  rf  the  emissions  from  the  existing  facility  will  not  be  affected  by  ttie  modificafion. 
Ct^.e^^se  ase  the  same  parameters  as  for  major  modification. 

£■  Unless  It  is  determined  that  this  period  Is  not  representative. 

e  Generally,  the  ambient  impacts  from  non-nearty  background  sources  can  be  represented  by  air  quality  data  unless  adequate  data  do  not 

BX  5' 


:«?  ...se.: 


v--:^6d  sources  not  yet  in  operation  or  that  tiave  not  established  an  appropriate  factor,  continuous  operation  (i.e.,  8760  hours) 


9.2    Background  Concentrations 
9.2.1     Discussion 

Background  concentrations  are  an  essential 
part  of  the  total  air  quality  concentration  to 
be  considered  in  determining  source  impacts. 
Background  air  quality  includes  pollutant 
concentrations  due  to:  (1)  Natural  sources;  (2) 
nearby  sources  other  than  the  one(s) 
currently  under  consideration;  and  (3) 
unidentified  sources. 

Tv-pically,  air  quality  data  should  be  used 
to  establish  background  concentrations  in  the 
vicinity  of  the  source{s)  under  consideration. 
The  monitoring  network  used  for  background 
determinations  should  conform  to  the  same 
quality  assurance  and  other  requirements  as 
those  networks  established  for  PSD 
purposes.83  An  appropriate  data  validation 
procedure  should  be  applied  to  the  data  prior 
to  use. 

If  the  source  is  not  isolated,  it  may  be 
necessary  to  use  a  multi-source  model  to 


establish  the  impact  of  nearby  sources. 
Background  concentrations  should  be 
determined  for  each  critical  (concentration) 
averaging  time. 

9.2.2    Recommendations  (Isolated  Single 
Source) 

Two  options  are  available  to  determine  the 
background  concentration  near  isolated 
sources. 

Option  One:  Use  air  quality  data  collected 
in  the  vicinity  of  the  source  to  determine  the 
background  concentration  for  the  averaging 
times  of  concern.'  Determine  the  mean 
background  concentration  at  each  monitor  by 
excluding  values  when  the  source  in 
question  is  impacting  the  monitor.  The  mean 
annual  background  is  the  average  of  the 
annual  concentrations  so  determined  at  each 


'For  purposes  of  PSD,  the  location  of  monitors  aj 
well  as  data  quality  assurance  procedures  must 
satisfy  requirements  listed  in  the  PSD  .Monitoring 
Guidelines." 


monitor.  For  shorter  averaging  periods,  the 
meteorological  conditions  accompanying  the 
concentrations  of  concern  should  be 
identified.  Concentrations  for  meteorological 
conditions  of  concern,  at  monitors  not 
impacted  by  the  source  in  question,  should 
be  averaged  for  each  separate  averaging  time 
to  determine  the  average  background  value. 
Monitoring  sites  inside  a  90°  sector 
downwind  of  the  source  may  be  used  tu 
determine  the  area  of  impact.  One  hour 
concentrations  may  be  added  and  averaged  to 
determine  longer  averaging  periods. 

Option  Two:  If  there  are  no  monitors 
located  in  the  vicinity  of  the  source,  a 
"regional  site"  may  be  used  to  determine 
background.  A  "regional  site"  is  one  that  is 
located  away  from  the  area  of  interest  but  is 
impacted  by  similar  natural  and  distant  man- 
made  sources. 
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<t.2.3    Recommendations  (Multi-f^ource 
.\reas) 

In  mulli-source  areas  two  con'.ponents  of 
twckground  should  be  determined. 

Nearby  Sources:  All  sources  expected  to 
cause  a  significant  concentration  gradient  in 
the  vicinity  of  the  source  or  sources  under 
consideration  for  emission  limit(s)  should  be 
explicitly  modeled  For  evaluation  for 
compliance  with  the  short  term  and  annual 
ambient  standards,  the  nearb>-  sources  should 
be  modeled  using  the  emission  input  data 
shown  in  Table  9-1  or  9-2.  The  number  of 
such  sources  is  expected  to  be  small  except 
in  unusual  situations  The  nearby  source 
inventorv  should  im  determined  in 
t  onsuitdtscn  with  the  reviewing  authority.  It 
is  envisioned  that  the  nearby  sources  and  the 
sources  under  consideration  will  be 
evaluated  together  using  an  appropriate 
.Appendix  A  model. 

The  ir.-.pact  of  the  nearby  sources  should  be 
e.xarcmed  at  locations  where  interactions 
Ivtween  the  plume  of  the  point  source  under 
Minsideration  and  those  of  nearby  sources 
tplus  natural  background)  cdn  occur. 
Significant  locations  include:  (1)  The  area  of 
maximum  impact  of  the  point  source.  (2)  the 
arpa  of  maximum  impact  of  nearby  sources: 
and  (3)  the  area  where  all  sources  combine 
to  cause  maximum  impact.  These  locations 
rr.av  be  identified  throu^  trial  and  error 
•malyses. 

Other  Sources:  That  portion  of  the 
background  attributable  to  all  other  sources 
ie  g..  natural  sources,  minor  sources  and 
ili'jtanl  major  sources)  should  be  determined 
by  the  procedores  fo'jnd  in  section  9.2.2  or 
bv  application  of  a  model  using  Table  9-1  or 

':*-2 

•J  3    Metf^orohgical  Input  Data 

The  meteorological  data  used  as  input  to  a 
(I'.spersinn  model  should  be  selected  on  the 
basis  of  spatial  and  climatological  (temporal) 
representativeness  as  well  as  the  ability  of 
the  individual  parameters  selected  to 
characterize  the  transport  and  dispersion 
conditions  in  the  area  of  concern.  The 
representativeness  of  the  data  is  dependent 
on:  (1)  The  proximity  of  the  meteoroiogicdl 
monitoring  site  to  the  area  under 
consideration;  (2)  the  complexity  of  the 
terrain;  (31  the  exposure  of  the  meteorological 
monitoring  site;  and  (4)  the  period  of  time 
during  which  data  are  collected.  The  spatial 
representativeness  of  the  data  can  be 
ddversely  affected  by  large  diitaaces  between 
the  source  and  receptors  of  interest  and  the 
complex  topographic  characteristics  of  the 
area.  Temporal  representativeness  is  a 
function  of  the  year-to-year  variations  in 
weather  conditions. 

Model  input  data  are  normally  obtained 
either  from  the  National  Weather  Service  or 
as  part  of  an  on-site  naeasureraent  program 
Local  universities.  FAA,  military  stations, 
industry  and  pollution  control  agencies  may 
also  be  sources  of  such  data  Some 
recommendations  for  the  use  of  each  type  of 
data  are  included  in  this  subsection. 

9  3  1     Length  of  Record  of  Meteorological 
Data 

•13  1.1     Discussion.  The  model  user 
s;  >.i!d  acquire  enough  meteorological  data  to 


ensure  that  worst-case  meteorological 
conditions  are  adequately  represented  in  the 
model  results.  The  trend  toward  statistically 
based  standards  suggests  a  need  for  all 
meteorological  conditions  to  be  adequately 
representwi  in  the  data  set  selected  for  model 
input.  The  number  of  years  of  record  needed 
to  obtain  a  stable  distribution  of  conditions 
depends  on  the  variable  being  measured  and 
has  been  estimated  by  Landsberg  and 
Jacobs  »<  for  various  parameters.  Although 
that  study  indicates  in  excess  of  10  years  may 
be  required  to  achieve  stability  in  the 
frequency  distributions  of  some 
meteorological  variables,  such  long  periods 
are  not  reasonable  for  model  input  data.  This 
is  due  in  part  to  the  fact  that  hourly  data  in 
model  input  format  are  frequently  not 
available  for  such  periods  and  that  hourly 
calculations  of  concentration  for  long  periods 
are  prohibitively  expensive.  A  recent  study"* 
compared  various  periods  from  a  17-year 
data  set  to  determine  the  minimum  number 
of  years  of  data  needed  to  approximate  the 
concentrations  modeled  with  a  17-year 
period  of  meteorological  data  from  one 
station.  This  study  indicated  that  the 
variability  of  model  estimates  due  to  the 
meteorological  data  input  was  adequately 
reduced  if  a  5-year  period  of  record  of 
rr.etefirologicai  input  was  used. 

9.3.1.2    Hfcommendations.  Five  years  of 
representative  meteorological  data  should  be 
used  when  estimating  concentrations  with  an 
air  quality  model.  Consecutive  years  from  rh'; 
most  recent,  readily  available  5-year  period 
are  preferred.  The  meteorological  data  may 
be  data  collected  either  onsite  or  at  the 
nearest  National  Weather  Service  (NWS) 
station.  If  the  source  is  largo,  e.g..  a  500  MW 
power  plant,  the  use  of  5  years  of  NWS 
meteorological  data  or  at  least  1  year  of  site- 
specific  data  is  required. 

If  one  year  or  more,  up  to  five  years,  of 
sitespecific  data  is  available,  these  data  are 
preferred  for  use  in  air  quality  analyses.  Such 
data  should  have  been  subjected  to  quality 
assurance  procedures  as  described  in  Section 
933.2. 

For  permitted  sources  whose  emission 
limitations  are  based  on  a  specific  year  of 
meteorological  data  that  year  should  be 
addpd  to  any  longer  period  being  used  (eg.. 
5  years  of  NWS  data)  when  modeling  the 
facility  at  a  later  lime. 
9.3  2    National  Weather  Ser\'ice  DaU 

9.3  2.1     Discussion.  The  National  Weather 
St^rvice  (NWS)  meteorological  data  are 
routinely  available  and  familiar  to  most 
model  users.  Although  the  NWS  does  not 
provide  direct  measurements  of  all  the 
needed  dispersion  model  input  variables, 
methods  have  been  developed  and 
successfully  used  to  translate  the  basic  NWS 
data  to  the  needed  model  input.  Direct 
measurements  of  model  input  parameters 
have  been  made  for  limited  model  studies 
and  those  methods  and  techniques  are 
becoming  more  widely  applied;  however. 
most  model  applications  still  rely  heavily  on 
the  MVS  data. 

There  are  two  standard  formats  of  the  N'WS 
data  for  use  in  air  quality  models  The  short 
term  models  use  the  standard  hourly  weather 
observations  available  from  the  National 
Climatic  Data  Center  (NCDC).  These 


observations  are  then  "prrproressfri'  before 
they  car.  be  used  in  the  modcKs  "STAR" 
surrimanes  arp  hvailabie  fcrom  NCDC  for  long 
term  model  use.  These  are  jrunt  frequency 
distributions  of  wir.d  spppd.  direction  and  P- 
G  stability  category  They  are  used  as  direct 
input  to  models  such  as  the  long  term  version 
of  ISC'* 

9.3.2.2     fie<.ommendations.  The  preferred 
short  term  models  listed  in  appendix  A  all 
accept  as  input  the  NWS  meteorological  data 
preprocessed  into  model  comp»alible  form 
Long-term  (monthly  seasonal  or  annual) 
preferred  models  use  NWS  "STAR" 
summaries.  Summariied  concentration 
estimates  from  the  short  term  models  may 
also  be  used  to  develop  long-term  averages. 
however,  concentration  estimates  based  on 
the  two  separate  input  data  sets  may  not 
necessarily  agree. 

Although  most  NWS  measurements  are 
made  at  a  standard  height  of  10  meters,  the 
actual  anemometer  height  should  be  used  as 
input  to  the  preferred  model. 

Natiotial  Weather  Service  wind  directions 
are  re*)Orted  to  the  nearest  10  degrees.  A 
spe<;i}\c  set  of  randomly  generated  numbers 
his  been  developed  for  use  with  the 
preferred  EPA  models  and  should  be  used  to 
ensure  a  lack  of  bias  in  wind  direction 
assignments  within  the  models. 

Data  from  universities.  FAA.  military 
stations,  industry  and  pollution  control 
agencies  may  be  used  if  such  data  are 
equivalent  in  accuracy  and  detail  to  the  NWS 
data. 
9.3.3    Site-Specific  Data 

9.3.3  1    Discussion.  Spatial  or 
geographical  representativeness  is  best 
achieved  by  collection  of  all  of  the  needed 
model  input  data  at  the  actual  site  of  the 
source(s).  Site-specific  measured  data  are 
therefore  preferred  as  model  input,  provided 
appropriate  instrumentation  and  quality 
assurance  procedures  are  followed  and  that 
the  data  collected  are  representative  (free 
from  undue  local  or  "micro"  influences)  and 
compatible  with  the  input  requirements  of 
the  model  to  be  used.  However,  direct 
measurements  of  all  the  needed  model  input 
parameters  may  not  be  possible.  This  section 
discusses  suggestions  for  the  collection  and 
use  of  on-site  data.  Since  the  methods 
outlined  in  this  section  are  still  being  tested, 
comparison  of  the  model  parameters  derived 
using  these  site-sf)ecific  data  should  be 
compared  at  least  on  a  spot-check  basis,  with 
parameters  derived  from  more  conventional 
observations. 

9  3.3.2    P.ecommendalions—Site-sperific 
Data  Collection.  The  document  "On-Site 
Meteorological  Program  Guidance  for 
Regulatory  Modeling  Applications "oo 
provides  recommendations  on  the  collection 
and  use  of  on-site  meteorological  data. 
Recommendations  on  characteristics,  siting, 
cind  exposure  of  meteorolc>gical  instruments 
and  on  data  rt-rording.  processing, 
completeness  requirements,  reporting,  and 
archiving  are  also  tnci  ided  This  publication 
should  be  i^sed  as  a  suaplenent  to  the 
limited  guidance  or.  th«>se  subjects  now 
found  in  the    Ambient  MuEitoring 
Guidelines  fnr  t'r--:.'  iwion  of  Sigr.,ficdnt 
Deterioration"  ■    -ir.d  the  "Quality  Assurance 
Handbook  for  Air  Pollution  Measurement 
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'ly^.^rus'  «'  contains  such  lafoni-.a'.:^?,  Ju; 
mo-wroiogjca!  measurements   As  d 
minizr.uiT..  s'te-specific  rr.easure;;ii'r;s  .jj 
ambier."  air  !.eraperatu.rt',  t.-diispor!  v»,aa 
speed  ar.d  dL.-e(tu;n,  and  the  jjaniiriHif-s  •,. 
detenniae  Pasqaul-Gifforti  stat.:i!t_v 
categories  should  bfl  available  la 
rneteor-.;  igicai  data  ^■'•s  \.u  '•"  a.>H!'  i;- 

that  in«"<n;'ors  arw  '.iV\ci'd\  ■■  ^  represent  the 
area  ot  ::'""-prr,  ar.  1  'h.^'  \:.f\  are  not 
ir.fiup'-...  p'i  bv  ■.■f"\-  '.xa/zpr^  effects.  Site- 
specifc  113?-)  Tk  tnnii^i  e;;p:itations  should 
cover  as  long  a  p«mrKi  f?*  ":«is  .■-o:t.»"-'I  as  is 
possible  to  ens'j.-s  ari«f;iia*p  r>»M:Pi;pr,fgfjf,[j  Qf 
"worst -case"  m«teonii<>t;i    "^np  Kf^j'^-sial 
Office  will  de?erTrn->f  »hf  ■jp:i-!0"t'*f»r;«^ss  of 
the  iT'HnS'.,r»m«n'  !orRrtr>""s 

All  s:>-sper;f!'-  data  sni,,,!'-.  ■*  r».^i ,, -p'-;  -o 
hourly  av»»raf»?^<!  Tib:p  i^-^  i:s*s  thf>  w  ;nn 
related  pararr'^ors  ar.d  'he  f'vprB^ing  time 
n'a'Jirprrer'i 

T«'r7-r,-«»nfi,'r»  W^rii. -t-jnents.  TBmpera^a^e 
iriaasvirements  shov  /i  be  made  at  standard 
shelter  height  (2in)  in  acrnrdance  with  the 
guidance  in  reff  r^rce  66. 

IV/ndAfeosL r^mpnts  Wind  speed  and 
direction  should  :s»  TH'3S'jred  at  or  neai 
plume  height  fnr  ^sf   •  estimating  transport 
and  dilution.  To  -.  r*  x..-nate  this,  if  a  source 
has  a  stads  belou  :  >)n::i  select  the  stack  top 
height  as  the  trarsp>on  wind  measurement 
height.  For  sources  with  stacks  extending 
above  100m,  a  100m  tower  is  suggested 
unless  the  stack  top  is  significantly  above  100 
meters  (200m  or  more).  In  cases  with  stacks 
200m  or  above,  tiie  Regional  Office  should 
determine  the  appropriate  measurement 
height  on  a  case-by-case  basis.  Remote 
sensiog  may  be  a  feasible  alternative.  The 
dilution  wind  speed  used  in  determining 
plume  rise  and  also  used  in  the  Gaussian 
dispersion  equation  is,  by  convention. 
defined  as  the  wind  speed  at  stack  top. 

Multiple  level  (typically  three  or  more) 
measuremf»::;»  1;  wmd  'PTiperBturB  and 
turbulence  (-Aina  f;a- 1   rftirn  statistics)  are 
required  far  reflced  r::tidi-  .:  *;  application*  in 
-oraplax  f°— ?.,r.  .S'u..r;  :i:P3su.rf.'r.VT,'«  should 
>;  ohtaiaed  uo  fo  fb<?  .rTS^Tser-'a'v-  -.ume 
"'':.j;h*jS/  .•):'  -n-er-ss:  •  .  r-    \T..f  p.iinie  ht^^g'--. ;] 
■--^d^r  ihosq  "■:"&'..' 


T.ioi.i  iniportac  ;n  ':;« 
.  -T.!3«tian  nt  the  des;ci  concentrat'.an). 
; ..  •  .ov'^sentative  plur.ie  hf>ight(i)  of  interest 
should  b«  determined  using  en  approptriate 
complex  terrain  screening  procedure  (e.g.. 
CTSCREEN'i  ind  should  be  docimiented  in 

be  mocitonng.  modeling  protocol.  The 
n<jcBs.53ry  meteorological  measurements 
should  be  Bl>;r:nod  fr-ini  ,>r.  app.^apr.att-i'- 
sited  rr.'^tacrulogica;  '.:'. -f^- sugme.ntfd  b\ 
SODAR  if  the  fBpreseniat.- H  plume  h--»u;n;is) 
of  iatarss"  .exceed  lOOrr.  The  reeteoroiog;.-;?.! 
tower  xi<iei  r.ot  hkcb^A  'he  lesse.'  of  thp 
rcpreser.tative  pl-ime  height  of  interest  ^i.th 
h;^.b9st  plume  height  if  there  is  ino-p  'b.AC. 

""  :.\unie  height  at  intfTsst'  or  l-'Xlrr, 
i"  ;t  rautaie  lower  aci  sii.-iac>» 
:-'.'jas^.j-ernents,  the  wma  sp*»ed  s.iui.i  t  tv 
ir.aasurftd  using  an  anemometer,  and  the 
•^  :.-d  lirsction  measured  using  a  horizontal 
•lii.e.  Spacificatioas  for  uind  measuring 
instruments  and  systams  ai^  contained  in  the 
'Or.-Site  Mateorolc^cal  iTogram  Giiidaacw 
t;ir  Ragu'atory  Mo-deimj?  -^iv^licat'v.i.s    "" 


Stabi.ttv  Cate^nei  Thf  Pasquill-Cifiard 
(P-G)  s'abihtv  categones,  as  originally 
defin-^d  ctiupip  near-suriace  nnourements 
of  %rinc  speed  wuii  sub'oct-.vplv  dptprmined 
insolaunn  assessmpnts  tws^ft  iir  rioii-iv  doud 
cover  t:  n  d  '^  i ,  1  ns  ati  serv  s* :  ■  1  n  s    "'  '-1  >•  ■«■ :  -.  ■■ ' 
speev!  ■-.'la.siirpmpr.ts  ar*  n'.adc  a'   ir  v.h^.- 
10m  T.n«  .ns.::.  atior.  ra>  i<  'v."  -^ily  assessed 
using  i>«st>rv8'u)ni  !i,'  :,.rj',:r;  ,  i-vcr  and  ceiling 
baaed  on  tTiiena  outiinec  r*.  ""..rnp-  ■'fin  the 
absence  of  sre  spsc.fi!  obser.auoiii  uf  doud 
•-C  a.tematve  procedures 


cover  rind  ceii.: 
using  y-:nA  f^  j 

and  c,  ■■:■:■•••■,.,:■■: 
with  oils  I"  .  n 
site  10m  w   ,  1 

Th*"  'Wn  r^ip* ; 
which     ;"«>  w,r 

and  OEtnethcei 
EPA's"On-Sit«^^ 


■'J a*. or;  ."statistics  (i.e.,  the  o* 
'■'  a-  ;  Tamer's  method 
(!     1 .  f:  ar  d  ceiling  and  on- 
;""^':  a'-^  •>>  ommended. 
•ds  ";  sr !-:  'ty  classification 
'":.;r'  ,,?■::;:■  statistics,  the  Oa 
■ir»  d^>'?cnbed  m  detail  in 
'-'.r'-*')r9 logical  Program 
Guidance  ?or  R»g:latory  Modeling 
Applications   »«  iaote  applicable  tables  in 
chapter  6),  In  the  case  of  the  Oa  method  it 
should  be  noted  that  wind  meander  may 
occasionally  bias  the  determination  of  Oa  and 
thus  lead  to  an  erroneous  determination  of 
the  P-G  stability  category.  To  minimirc  wind 
direction  meander  contributions.  Oa  may  be 
determined  for  each  of  four  1 5-minute 
periods  in  an  hour  However,  360  samples 
are  needed  durmg  each  15-minute  period.  If 
the  Oa  method  is  being  used  for  stability 
determinations  in  these  situations,  take  the 
square  root  of  one-quarter  of  the  sum  of  the 
square  of  the  four  15  minute  Oa's,  as 
illustrated  in  the  footnote  to  Table  9-3.  While 
this  approach  is  an  acceptable  alternative  for 
determining  stability,  as  qualified  above,  Oa's 
calculated  in  this  manner  are  not  likely  to  be 
suitable  for  input  to  models  under 
development  that  are  designed  to  accept  on- 
site  hourly  cfs  based  on  60-minute  periods. 
For  additional  Information  on  stability 
classification  using  wind  fluctuation 
statistics,  see  references  68-72. 

In  summary,  wben  on-site  data  are  being 
used.  P-G  stability  categories  should  be 
estimated  based  on: 

(1)  Turner's  method  ^'  using  site-specific 
data  wh;-h  'rciude  cloud  cover,  ceiling 
haigb'  in<1  surface  (-10m)  wind  speeds; 

(2)  -i»  *"  "  <•'"  s:>ecific  measurements  in 
accor   i:t  f>  a  •.-  e vddant^e; •• 

(3)  Oa  from  site-spedfic  measurements  in 
accordance  with  guidance; •• 

(4)  Turner's  method  ss  using  site-specific 
wind  speed  with  cloud  cover  and  ceiling 
height  from  a  nearby  ^fWS  site. 

MeteocologicaJ  Data  Processors  The 
following  meteorological  preprocessors  are 
recommended  by  EPA:  RAMMET, 
PC31AMMET.  STAR.  PCSTAR.  MPRM.u* 
and  METPRO  2«  RAMMET  is  the 
recommencipd  metporiilogical  preprocessor 
for  use  Ln  applira'inns  employing  hourly 
NWS  data  The  RAMMET  format  is  the 
standard  data  mput  format  used  in  sequential 
Gaussian  models  rectnnmended  by  EPA. 
PCR.*.v!Nrrr  :s  ^^e  PC  equivalent  of  the 
ciainb-d.-r,.'  ^t-  .(.n  (RAMMET).  STAR  is  the 
rocomiiiended  preprocessor  for  use  in 
applicattoas  ecnplo)  ing  )omt  frequency 
distributions  {w.:.d  direction  and  wind  speed 


by  stability  cla.%s   h:^.%>-n  an  NWS  daU. 
PCSTAR  is  the  t\.  equivalent  of  the 
mainframe  version  (STAR)  MPRM  it  the 
recommended  preprocessor  for  use  in 
applicatioQS  employing  on-site 
meteorological  data.  MPRM  is  a  general 
purpose  meteorological  data  preprocessor 
which  supfKirts  regulatory  models  requiring 
RAMMET  formaued  data  and  STAR 
formatted  data.  In  addition  to  on-site  data. 
MPRM  provides  equivalent  processing  of 
NWS  data.  METPRO  is  the  required 
meteorological  data  preprocesaor  for  use  with 
CTDMPLt  s   '^  i  n'-  be  above nntiaaed  data 
pTsproces.s  's  *:*•  h  ■  A;,aMe far downkiediiig 
from  the  SCRAM  BBS  i» 

Table  9-3.— Averaging  Times  for 
Site-Speorc  Wind  and  Turbu- 
lence Measurements 


Paranneter 

time 

Surtace  wind  speed  (for  use  in 

Sta,;-'-' ".  'M\n"':.-:.r'  ns). 
Transpor  1 'h  :-tj,.,',   

1-tw 

1-(V. 

Ditutkjn  »*■  >"  s  >*«(j  „„. 

Turbutence     f*  «as.  «o~>*«^ts     (of, 
and  Oa)  to.    i.>*  1    '.      "ty  d©^ 
terminaSona. 

1-»w. 

'To  rwr-T^'^'fl  '»%f..ii-^f>  effects  In  oa  w^ieo 
wind  con3.r..x-s  a.e  ^".'.  and/or  vanabie. 
determine  tt)a  txxjrty  average  o  value  fron^ 
four  aequential  IS-minute  o's  according  to  tt^ 
followinj)  fomxila: 


1-hr 


•V-^gl5^ 


'JL 


9.3.4    Trsatmeot  of  Calms 

9.3.4.1    Discussion.  Treatment  of  calm  or 
light  and  variable  wind  poses  a  special 
problem  in  model  apphcations  since 
Gaussian  models  assume  that  concentration 
is  inversely  proportional  to  wind  speed 
Furthennore,  coocantrations  become 
unrealisticaily  large  when  wind  speeds  less 
than  1  m/s  an  input  to  the  model  A 
procedure  has  been  developed  for  use  with 
NWS  data  to  prevent  the  occurrence  of  overly 
conservative  concentration  estimates  during 
periods  of  calms  This  procedure 
acknowledges  that  a  Gaussian  plume  model 
does  not  apply  during  calm  conditions  and 
that  our  knowledge  of  plume  behavior  and 
wind  patterns  during  these  conditions  does 
not.  at  present,  jjermit  the  development  of  a 
better  technique.  Therefore,  the  procedure 
disregards  hours  which  are  identified  as 
calm.  The  hour  is  treated  as  missing  and  • 
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'^or.-.er.'ion  fnr  handling  missing  hours  is 
rer  orr.rner.dvd 

PTppro<  essf  d  T.p'poroiogical  data  input  to 
most  appen-.x  A  EP.A  models  substitute  a 
1.00  rr.  i  w.nd  speed  and  the  previous 
diret  ';on  'or  *he  calm  hour.  The  new 
treatment  of  calms  in  those  models  attempts 
to  identify  the  original  calm  cases  by 
checking  for  a  1  00  m/s  wind  speed 
coincident  with  a  wind  direction  equal  to  the 
previous  hour's  wind  direction.  Such  cases 
are  then  treated  in  a  prescribed  manner  when 
estimating  short  terra  concentrations. 
9  3.4.2    Recommendations.  Hourly 
concentrations  calculated  with  Gaussian 
models  using  calms  should  not  be  considered 
valid;  the  wind  and  concentration  estimates 
for  these  hours  should  be  disregarded  and 
considered  to  be  missing.  Critical 
concentrations  for  3-.  8-.  and  24-hour 
averages  should  be  calculated  by  dividing  the 
sum  of  the  hourly  concentration  for  the 
period  by  the  number  of  valid  or  nonmissing 
hours.  If  the  total  number  of  valid  hours  is 
less  than  18  for  24-hour  averages,  less  than 
6  for  8-hour  averages  or  less  than  3  for  3-hour 
averages,  the  total  concentration  should  be 
divided  by  18  for  the  24-hour  average,  6  for 
the  8-hour  average  and  3  for  the  3-hour 
average.  For  annual  averages,  the  sum  of  all 
valid  hourly  concentrations  is  divided  by  the 
number  of  non-calm  hours  during  the  year. 
A  post-processor  computer  program, 
CALMPRO  '5  has  been  prepared  following 
these  instructions  and  has  been  hardwired  in 
the  following  models:  RAM,  ISC,  MPTER  and 
CRSTER. 

The  recommendations  above  apply  to  the 
use  of  calms  for  short  term  averages  and  do 
not  apply  to  the  determination  of  long  term 
averages  using  "STAR"  data  summaries. 
Calms  should  continue  to  be  included  in  the 
preparation  of  "STAR"  summaries.  A 
treatment  for  calms  and  very  light  winds  is 
built  into  the  software  that  produces  the 
"STAR"  summaries. 

Stagnant  conditions,  including  extended 
periods  of  calms,  often  produce  high 
concentrations  over  wide  areas  for  relatively 
iQng  averaging  pieriods.  The  standard  short 
terra  Gaussian  models  are  often  not 
applicable  to  such  situations.  When 
stagnation  conditions  are  of  concern,  other 
modeling  techniques  should  be  considered 
on  a  case-by-case  basis.  (See  also  section 
8.2.10) 

When  used  in  Gaussian  models,  measured 
on-site  wind  speeds  of  less  than  1  m/s  but 
higher  than  the  response  threshold  of  the 
instrament  should  be  input  as  Im/s;  the 
corresponding  wind  direction  should  also  be 
input.  Obser.-ations  below  the  response 
threshold  of  the  instrument  are  also  set  to  1 
m/s  but  the  wind  direction  from  the  previous 
hour  is  used.  If  the  wind  speed  or  direction 
can  not  be  determined,  that  hour  should  be 
treated  as  missing  and  short  term  averages 
should  then  be  calculated  as  above. 

;0  0    .A;  ciirac  V  and  I  nf  prainfy  of  Models 

10.1     Discussion 

Increasing  reliance  has  been  placed  on 
concentration  estimates  from  models  as  the 
primary  basis  for  regulatory  decisions 
concerning  source  permits  and  emission 
control  requirements.  In  many  situations. 


such  as  review  of  a  proposed  source,  no 
practical  alternative  exists.  Therefore,  there  is 
an  obvious  need  to  know  how  accurate 
models  really  are  and  how  any  uncertainty  in 
the  estimates  affects  regulatory  decisions. 
EPA  recognizes  the  need  for  incorporating 
such  information  and  has  sponsored 
workshops  "-7^  on  model  accuracy,  the 
possible  ways  to  quantify  accuracy,  and  on 
considerations  in  the  incorporation  of  model 
accuracy  and  uncertainty  in  the  regulatory 
process.  The  Second  (EPA)  Conference  on 
Air  Quality  Modeling,  August  1982."  was 
devoted  to  that  subject. 
10.1.1    Overview  of  Model  Uncertainty 

Dispersion  models  generally  attempt  to 
estimate  concentrations  at  specific  sites  that 
really  represent  an  ensemble  average  of 
numerous  repetitions  of  the  same  event.  The 
event  is  characterized  by  measured  or 
"known"  conditions  that  are  input  to  the 
models,  e.g.,  wind  speed,  mixed  layer  height, 
surface  heat  flux,  emission  characteristics, 
etc.  However,  in  addition  to  the  known 
conditions,  there  are  unmeasured  or 
unknown  variations  in  the  conditions  of  this 
event,  e.g.,  unresolved  details  of  the 
atmospheric  flow  such  as  the  turbulent 
velocity  field.  These  unknown  conditions, 
may  vary  among  repetitions  of  the  event.  As 
a  result,  deviations  in  observed 
concentrations  from  their  ensemble  average, 
and  from  the  concentrations  estimated  by  the 
model,  are  likely  to  occur  even  though  the 
known  conditions  are  fixed.  Even  with  a 
perfect  model  that  predicts  the  correct 
ensemble  average,  there  are  likely  to  be 
deviations  from  the  observed  concentrations 
in  individual  repetitions  of  the  event,  due  to 
variations  in  the  unknown  conditions.  The 
statistics  of  these  concentration  residuals  are 
termed  "inherent"  uncertainty.  Available 
evidence  suggests  that  this  source  of 
uncertainty  alone  may  be  responsible  for  a 
typical  range  of  variation  in  concentrations  of 
as  much  as  #50  percent.'* 

Moreover,  there  is  "reducible" 
uncertainty  '^  associated  with  the  model  and 
its  input  conditions;  neither  models  nor  data 
bases  are  perfect.  Reducible  uncertainties  are 
caused  by:  (1)  Uncertainties  in  the  input 
values  of  the  known  conditions— emission 
characteristics  and  meteorological  data;  (2) 
errors  in  the  measured  concentrations  which 
are  used  to  compute  the  concentration 
residuals;  and  (3)  inadequate  model  physics 
and  formulation.  The  "reducible" 
uncertainties  can  be  minimized  through 
better  (more  accurate  and  more 
representative)  measurements  and  better 
model  physics. 

To  use  the  terminology  correctly,  reference 
to  model  accuracy  should  be  limited  to  that 
portion  of  reducible  uncertainty  which  deals 
with  the  physics  and  the  formulation  of  the 
model.  The  accuracy  of  the  model  is 
normally  determined  by  an  evaluation 
procedure  which  involves  the  comparison  of 
model  concentration  estimates  with 
measured  air  quality  cfata.'*  The  statement  of 
accuracy  is  based  on  statistical  tests  or 
performance  measures  such  as  bias,  noise, 
correlation,  etc."  However,  information  that 
allows  a  distinction  between  contributions  of 
the  various  elements  of  inherent  and 
reducible  uncertainty  is  only  now  beginning 


to  emerge.  As  a  result  most  discussions  of  the 
accuracy  of  models  make  no  quantitative 
distinction  between  (1)  limitations  of  the 
model  versus  (2)  limitations  of  the  data  base 
and  of  knowledge  concerning  atmospheric 
variability.  The  reader  should  be  aware  that 
statements  on  model  accuracy  and 
uncertainty  may  imply  the  need  for 
improvements  in  model  performance  that 
even  the  "perfect"  model  could  not  satisfy. 

10.1.2    Studies  of  Model  Accuracy 

A  number  of  studies '"■'o  have  been 
conducted  to  examine  model  accuracy, 
particularly  with  respect  to  the  reliability  of 
short-term  concentrations  required  for 
ambient  standard  and  increment  evaluations. 
The  results  of  these  studies  are  not 
surprising.  Basically,  they  confirm  what    . 
leading  atmospheric  scientists  have  said  fo' 
some  time:  (1)  Models  are  more  reliable  for 
estimating  longer  time-averaged 
concentrations  than  for  estimating  short-term 
concentrations  at  specific  locations;  and  (2) 
the  models  are  reasonably  reliable  in 
estimating  the  magnitude  of  highest 
concentrations  occurring  sometime, 
somewhere  within  an  area.  For  example, 
errors  in  highest  estimated  concentrations  of 
±  10  to  40  percent  are  found  to  be  typical,*' 
i.e.,  certainly  well  within  the  often  quoted 
factor-of-two  accuracy  that  has  long  been 
recognized  for  these  models.  However, 
estimates  of  concentrations  that  occur  at  a 
specific  time  and  site,  are  poorly  correlated 
with  actually  observed  concentrations  and 
are  much  less  reliable. 

As  noted  above,  poor  correlations  between 
paired  concentrations  at  fixed  stations  may 
be  due  to  "reducible"  uncertainties  in 
knowledge  of  the  precise  plume  location  and 
to  unquantified  inherent  uncertainties.  For 
example,  Pasquill*^  estimates  that,  apart  from 
data  input  errors,  maximum  ground-level 
concentrations  at  a  given  hour  for  a  point 
source  in  flat  terrain  could  be  in  error  by  50 
percent  due  to  these  uncertainties. 
Uncertainty  of  five  to  10  degrees  in  the 
measured  wind  direction,  which  transports 
the  plume,  can  result  in  concentration  errors 
of  20  to  70  percent  for  a  particular  time  and 
location,  depending  on  stability  and  station 
location.  Such  uncertainties  do  not  indicate 
that  an  estimated  concentration  does  not 
occur,  only  that  the  precise  time  and 
locations  are  in  doubt. 
10.1.3    Use  of  Uncertainty  in  Decision- 
Making 

The  accuracy  of  model  estimates  varies 
with  the  model  used,  the  type  of  application, 
and  site-specific  characteristics.  Thus,  it  is 
desirable  to  quantify  the  accuracy  or 
uncertainty  associated  with  concentration 
estimates  used  in  decision-making. 
Communications  between  modelers  and 
decision-makers  must  be  fostered  and  further 
developed.  Communications  concerning 
concentration  estimates  currently  exist  in 
most  cases,  but  the  communications  dealing 
with  the  accuracy  of  models  and  its  meaning 
to  the  decision-malter  are  limited  by  the  lack 
of  a  technical  basis  for  quantif\-ing  and 
directly  including  uncertainty  in  decisions. 
Procedures  for  quantif>'ing  and  interpreting 
uncertainty  in  the  practical  application  of 
such  concepts  are  only  beginning  to  evolve, 
much  study  is  still  required.'*'"."'' 


error  associi 
The  analyst 
and  quantif) 
precision  an 
information 
decision-ma 


A  number 
ensure  that  t 
for  each  regi: 
model  is  oot 
guideline  clc 
appropriate  : 
Preferred  nu; 
factors,  are  ii 
guidance  oa 
iirefarred  mc 
.ill  the  mode 
urban,  indus 
pollutants,  o 
visibility  au 
candidates  fi 
being  subjed 
evaluation  a; 
The  same  da 
evaluate  all  ; 
categories.  S 
including  m< 
residuals)  su 
i^nd  gross  vaj 
mf;asuresof< 


UMI 


Federal  Register  /  Vol.  58.   N       137  /  Tuesday.  July  20.  1993  /  Rules  anci   r.  g  .ir.uoiis  3HH41 


In  all  appiicaUoas  of  mxxiels  an  effort  is 
encGuraged  to  identify  the  reliability  of  the 
model  estimates  for  that  particular  area  and 
to  determine  the  magnitude  and  sources  of 
error  associated  with  the  use  of  the  model. 
The  analyst  is  responsible  for  recognizing 
and  quantifying  limitations  in  the  accuracy, 
precision  and  sensitivity  of  the  procedure. 
Infonnation  that  might  be  useful  to  the 
decision-maker  in  recognizing  the 
seriousness  of  potential  air  quality  violations 
includes  such  model  accuracy  estimates  as 
accuracy  of  peak  predictions,  bias,  noise, 
correlation,  frequency  distribution,  spatial 
extent  of  high  concentration,  etc.  Both  space; 
time  pairing  of  estimates  and  measurements 
a.nd  unpaired  comparisons  are 
recommfinded.  Emphasis  should  be  on  the 
highest  concentrations  and  the  averaging 
times  of  the  standards  or  increments  of 
concern.  Where  possible,  confidence 
intervals  about  the  statistical  values  should 
be  provided.  Howei'sr.  while  such 
information  can  be  provided  by  the  modeler 
fo  the  decision-makar.  it  is  unclear  how  this 
information  should  be  used  to  make  an  air 
pollution  control  decision.  Given  a  range  of 
possible  outcomes,  it  is  easiest  and  tends  to 
on.>ure  consistency  if  the  decision-maker 
curJines  his  judgment  to  use  of  the  "best 
estimate"  provided  by  the  modeler  (i.e.,  the 
design  concentration  estimated  by  a  model 
recommended  in  this  guideline  or  an 
alternate  model  of  known  accuracy)-  This  is 
an  indication  of  the  practical  limitations 
imposed  by  current  abilities  of  the  technical 

mmunity. 

To  improve  the  basis  for  decision-making, 
EI'A  has  developed  and  is  continuing  to 
study  procedures  for  determining  the 
accuracy  of  models,  quantifying  the 
uncertainty,  and  expressing  confidence  levels 
in  decisions  that  are  made  concerning 
emissions  controls.  «•»<  However,  work  in 
this  tuea  involves  "breaking  new  ground" 
with  slow  and  sporadic  progress  likely.  As  a 
result,  it  may  be  necessary  to  continue  using 
the  'best  estimate"  until  sufficient  technical 
progress  has  bfien  made  to  meaningfully 
implement  such  concepts  dealing  with 
uncertainty. 

10.1.4    Evaluation  of  Models 

A  number  of  actions  are  being  taken  to 
ensure  that  the  best  model  is  used  correctly 
for  each  regulatory  application  and  that  a 
model  is  not  arbitrarily  imposed.  First,  this 
guideline  clearly  recommends  the  most 
appropriate  mode!  be  used  in  each  case. 
Preferred  models,  based  on  a  number  of 
factors,  are  identified  fOT  many  uses.  General 
guidance  on  using  alternatives  to  the 
preferred  naodels  is  also  provided.  Second, 
<t11  the  models  in  eight  categories  (i.e..  rural, 
urban,  industrial  complex,  reactive 
pollutants,  mobile  source,  complex  terrain, 
visibility  and  long  range  transport]  that  are 
candidates  for  inclusion  in  this  guideline  are 
being  subjected  to  a  systematic  performance 
evaluation  and  a  peer  scientific  review,  ss 
The  same  data  bases  are  being  used  to 
evaluate  all  models  within  each  of  eignt 
categories.  Statistical  perfurroance  measures. 
including  nie<i>ar8s  of  difference  (or 
residuals)  such  as  bias,  variance  of  difisrence 
and  gross  variability  of  the  diffaracce,  and 
mnasiires  of  corialation  such  as  time,  spaoe. 


and  time  and  space  combined  as 
recommended  by  the  AMS  V.'oods  Hole 
Workshop.  ><  are  being  followed.  The  results 
of  the  scientific  review  are  being 
incorporated  in  this  guideline  and  will  be  the 
basis  for  future  revision. '2.  u  Third,  more 
specific  information  has  been  provided  for 
justifying  the  site  specific  use  cf  alternative 
models  in  the  documents  "Interim 
Procedures  for  Evaluating  Air  Quality 
Models".  >5  and  the  "Protocol  for 
Determining  the  Best  Performing  .Model".  " 
Together  these  documents  provide  methods 
that  allow  a  judgment  to  be  made  as  to  what 
nradels  are  most  appropriate  for  a  specific 
application.  For  the  present,  performance 
and  the  theoretical  evaluation  of  models  are 
being  used  as  an  indirect  means  to  quantif)* 
one  element  of  uncertainty  in  air  p>ollution 
regulatory  decisions. 

In  addition  to  performance  ex'aluation  of 
models,  sensitivity  analyses  are  encouraged 
since  they  can  provide  additional 
informatioD  on  the  effect  of  inaccuracies  in 
the  data  bases  and  on  the  uncertainty  in 
model  estimates.  Sensitivity  analyses  can  aid 
in  detennining  the  eSecX  of  inaccuracies  of 
variations  or  uncertainties  in  the  data  bases 
on  the  range  of  likely  concentiationt.  Such 
information  may  be  used  to  determine  source 
impact  and  to  evaluate  control  strategies 
Where  possible,  information  from  such 
sensitivity  analyses  should  be  made  available 
to  the  decision-maker  with  an  appropriate 
interpretation  of  the  effect  on  the  critical 
concentrations. 

10.2    Recomwendations 

No  specific  guidance  on  the  consideration 
of  model  uncertainty  in  decision-making  is 
being  given  at  this  time.  There  is  incomplete 
technical  information  on  measures  of  mode! 
uncertainty  that  are  most  relevant  to  the 
decision-maker,  h  is  not  clear  ho*-  a 
decisionmaker  could  use  such  information, 
particularly  given  limitations  of  the  Clean  Air 
Act.  .As  procedures  for  considering 
uncertainty  develop  and  become 
implementable,  this  guidance  will  be 
changed  and  expanded.  For  the  present, 
contiimed  use  of  the  "best  estimate"  is 
acceptal.le  and  is  consistent  with  CA^^ 
requirements. 

11.0  Regiilatory  Application  of  Models 

11.1  Discussion 

Procedures  with  respect  to  the  revie^^  and 
analysis  of  air  quality  modeling  and  data 
analyses  in  support  of  SIP  revisions,  PSD 
permitting  or  other  regulatory  requirements 
need  a  certain  amount  of  standardization  to 
ensure  consistency  in  the  depth  and 
comprehensiveness  of  both  the  review  and 
the  analysis  itself.  This  section  recommends 
procedures  that  permit  some  degree  of 
standardization  while  at  the  same  time 
allowing  the  flexibility  needed  to  assure  the 
technically  best  analysis  for  each  regulatory 
application. 

Dispersion  model  estimates,  especially 
with  the  support  of  measured  air  quality 
data,  are  the  preferred  basis  for  air  quality 
demonstrations.  Nevertheless,  there  are 
instances  where  the  perfonnanoe  of 
recommended  dispersion  modeling 
techniques,  by  companson  with  ob*er\  ed  air 


qudiiiy  d^iui,  may  be  khown  to  be  iesk  tiua 
acceptable.  Also,  there  ouy  be  no 
recommended  modeling  procedure  siutable 
for  the  situation.  In  these  instances,  emission 
limitations  may  be  established  solely  on  the 
basis  of  observed  air  quality  data  as  would 
be  applied  to  a  modeling  analysis.  The  same 
care  should  be  given  to  the  anal^-ses  of  the 
air  quality  data  as  would  be  applied  to  a 
modeling  analysis 

The  current  NAAQS  for  SOj  and  CO  are 
both  stated  in  terms  of  a  concentration  not  to 
be  exceeded  more  than  once  a  year.  There  is 
only  an  annual  standard  for  NO^  and  a 
quarterly  standard  for  Pb.  The  PM-10  and 
ozone  standards  permit  the  exceedance  of  a 
concentration  on  an  average  of  not  more  than 
once  a  year;  the  convention  is  to  average  over 
a  3-year  period.'  •*  iw  This  represents  a 
change  from  a  deterministic  to  a  more 
statistical  form  of  the  standard  and  permits 
some  consideration  to  be  given  to  unusual 
circumstances.  The  NAAQS  are  subjected  to 
extensive  review  and  possible  revision  every 
5  years. 

This  section  discusses  general 
requirements  for  concentration  estimates  and 
identifies  the  relationship  to  emissKjn  limits. 
The  following  recommendations  apply  to;  (1) 
Revtsions  of  State  Implementation  Plans;  (2) 
the  rovipw  of  new  sources  and  the  prevention 
of  significant  deterioration  (PSD);  and  (3) 
analyses  of  the  emissions  trades  ("bubbles"). 

11.2    Becammen  dations 
11.2.1    Analysis  Requirements 

Every  effort  should  be  made  by  the 
Regional  Office  to  meet  with  all  parties 
involved  in  either  a  SIP  revision  or  a  PSD 
permit  application  prior  to  the  start  of  any 
work  on  such  a  project.  During  this  meeting, 
a  protocol  should  be  established  between  the 
preparing  and  reviewing  parties  to  define  the 
procedures  to  be  followed,  the  data  to  be 
collected,  the  model  to  be  used,  and  the 
analysis  of  the  source  and  concentration  data. 
An  example  of  requirements  for  such  an 
effort  is  contained  in  the  Air  Quality 
Analysis  Checklist  included  here  as 
Appendix  Q  This  checklist  suggests  the  level 
of  detail  required  to  assess  the  air  quality 
resulting  from  the  proposed  action.  Sp>ecial 
cases  may  require  additional  data  collection 
or  analysis  and  tliis  should  be  determined 
and  agreed  upon  at  this  preapplication 
meeting.  The  protocol  should  be  written  and 
agreed  upon  by  the  parties  concerned, 
although  a  formal  k^  document  is  not 
intended.  Changes  in  such  a  protocol  are 
often  required  as  the  data  collection  and 
analysis  progresses.  However,  the  protoco> 
establishes  a  common  understanding  of  the 
requirements. 

An  air  quality  analysis  should  begin  with 
a  screening  model  to  determine  the  potential 
of  the  proposed  source  or  control  strategy  to 
violate  the  PSD  increment  or  NAAQS.  It  is 
recommended  that  the  screening  techniques 
found  in  "Screening  Procedures  for 
EstLmating  the  Air  Quality  Impact  of 
Stationery  Sources" »»  be  used  for  point 
source  analyses.  Screening  procedures  for 
area  source  analysis  are  discussed  in 
"Applying  Atmospheric  Simulation  Models 
to  Air  Quality  Maintenance  Areas"."  For 
mobile  source  impact  assessments  the 
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'Guideline  for  Modeling  Carbon  Monoxide 
from  Roadway  Intersections  "'•»  is  available. 

If  t.he  cncentration  estimatss  from 
screening  techniques  indicate  that  the  PSD 
increment  or  NA^^QS  may  be  approached  or 
exceeded,  then  a  more  reined  modeling 
analysis  is  appropriate  and  the  model  user 
should  select  a  model  according  to 
recommendations  in  sections  4-8.  In  some 
instances,  no  refined  technique  may  be 
specified  In  this  guide  for  the  situation.  The 
model  user  is  then  encouraged  to  submit  a 
model  developed  specifically  for  the  case  at 
hand.  If  that  is  not  possible,  a  saeening 
technique  may  supply  the  needed  results. 

Regional  Offices  should  require  permit 
applicants  to  incorporate  the  pollutant 
contributions  of  all  sources  into  their 
analysis.  Where  necessary  this  may  include 
emissions  associated  with  growth  in  the  area 
of  impact  of  the  new  or  modified  source's 
impact  PSD  air  quality  assessments  should 
consider  the  amount  of  the  allowable  air 
quality  increment  that  has  already  been 
grantad  to  any  other  sources.  Therefore,  the 
most  recent  source  applicant  should  model 
the  existing  or  permitted  sources  in  addition 
to  the  one  currently  under  consideration. 
This  v^ould  permit  the  use  of  newly  acquired 
dsta  or  improved  modeling  techniques  if 
such  have  become  available  since  the  last 
source  was  permitted.  When  remodeling,  the 
worst  case  used  in  the  previous  modeling 
analysis  should  be  one  set  of  conditions 
modeled  in  the  new  analysis.  All  sources 
should  be  modeled  for  each  set  of 
meteorologicitl  conditions  selected  and  for  all 
receptor  sites  used  in  the  previous 
applications  as  well  as  new  sites  specific  to 
the  new  source. 

11.2.2    Use  of  Measured  Data  in  Lieu  of 
Mode!  Estimates 

Modeling  is  the  preferred  method  for 
determining  emission  limitations  for  both 
new  and  existing  sources.  When  a  preferred 
model  is  available,  model  results  alone 
(including  background)  are  sufficient. 
Monitoring  will  normally  not  be  accepted  as 
the  sole  basis  for  emission  limitation 
determination  in  flat  terrain  areas.  In  some 
instances  when  the  modeling  technique 
available  is  only  a  screening  technique,  the 
addition  of  air  quality  data  to  the  analysis 
may  lend  credence  to  model  results. 

There  are  circumstances  where  there  is  no 
applicable  model,  and  measured  data  may 
need  to  be  used.  Examples  of  such  situations 
are:  (1)  Complex  terrain  locations;  (2)  land/ 
water  interface  areas;  and  (3)  urban  locations 
with  a  large  fraction  of  particulate  emissions 
from  nontraditional  sources.  However,  only 
in  the  case  of  an  existing  source  should 
monitoring  data  alone  be  a  basis  for  emission 
limits  In  addition,  the  following  items 
should  be  considered  prior  to  the  acceptance 
of  the  measured  data: 

a.  Does  a  monitoring  netv%-ork  exist  for  the 
pollutants  and  averaging  times  of  concern; 

b.  Has  the  monitoring  network  been 
designed  to  locate  points  of  maximum 
concentration; 

c.  Do  the  monitoring  network  and  the  data 
reduction  and  storage  procedures  meet  EPA 
monitoring  and  quality  assurance 
requiieinen's- 


d.  Do  the  data  set  and  the  analysis  allow 
impact  of  the  most  important  individual 
sources  to  be  identified  if  more  than  one 
source  or  emission  point  is  involved; 

e.  Is  at  least  one  full  year  of  valid  ambient 
data  available;  and 

f.  Can  it  be  demonstrated  through  the 
comp>arison  of  monitored  data  with  model 
results  that  available  models  are  not 
applicable? 

The  number  of  monitors  required  is  a 
function  of  the  problem  being  considered. 
The  source  configuration,  terrain 
configuration,  and  meteorological  variations 
all  have  an  impact  on  number  and  placement 
of  monitors.  Decisions  can  only  be  made  on 
a  case-by-case  basis.  The  Interim  Procedures 
for  Evaluating  Air  Quality  Models  "  should 
be  used  in  establishing  criteria  for 
demonstrating  that  a  model  is  not  applicable. 

Sources  should  obtain  approval  from  the 
Regional  Office  or  reviewing  authority  for  the 
monitoring  network  prior  to  the  start  of 
monitoring.  A  monitoring  protocol  agreed  to 
by  all  concerned  parties  is  highly  desirable. 
The  design  of  the  network,  the  number,  tj-pe 
and  location  of  the  monitors,  the  sampling 
period,  averaging  time  as  well  as  the  need  for 
meteorological  monitoring  or  the  use  of 
mobile  sampling  or  plume  tracking 
techniques,  should  all  be  specified  in  the 
protocol  and  agreed  upon  prior  to  start-up  of 
the  network. 

11.2.3    Emission  Limits 

11.2.3.1    Design  Concentrations.  Emission 
limits  should  be  based  on  concentration 
estimates  for  the  averaging  time  that  results 
in  the  most  stringent  control  requirements. 
The  concentration  used  in  specifj-ing 
emission  limits  is  called  the  design  value  or 
design  concentration  and  is  a  sum  of  the 
concentration  contributed  by  the  source  and 
the  background  concentration. 

To  determine  the  averaging  time  for  the 
design  value,  the  most  restrictive  National 
Ambient  Air  Quality  Standard  (KAAQS) 
should  be  identified  by  calculating,  for  each 
averaging  time,  the  ratio  of  the  applicable 
NAAQS  (S)  minus  background  (B)  to  the 
predicted  concentration  (P)  (i.e.,  (S-B)/P). 
The  averaging  time  with  the  lowest  ratio 
identifies  the  most  restrictive  standard.  If  the 
annual  average  is  the  most  restrictive,  the 
highest  estimated  annual  average 
concentration  from  one  or  a  number  of  years 
of  data  is  the  design  value.  When  short  term 
standards  are  most  restrictive,  it  may  be 
necessary  to  consider  a  broader  range  of 
concentrations  than  the  highest  value.  For 
example,  for  pollutants  such  as  SO2,  the 
highest,  second-highest  concentration  is  the 
design  value.  For  pollutants  with  statistically 
based  NAAQS,  the  design  value  is  found  by 
determining  the  more  restrictive  of;  (1)  The 
short-term  concentration  that  is  not  expected 
to  be  exceeded  more  than  once  per  year  over 
the  period  specified  in  the  standard,  or  (2) 
the  long-term  concentration  that  is  not 
expected  to  exceed  the  long-term  NAAQS. 
Determination  of  design  values  for  PM-10  is 
presented  in  more  detail  in  the  "PM-10  SIP 
Development  Guideline". >"' 

When  the  highest,  second-highest 
concentration  is  used  in  assessing  potential 
violations  of  a  short  term  NAAQS,  criteria 
that  are  identified  in  "Guideline  for 


Interpretation  of  Air  Quai.ty  StanJanis"  "» 
should  be  followed.  This  guideline  specifies 
that  a  violation  of  a  short  term  standard 
occurs  at  a  site  when  the  standard  is 
exceeded  a  second  time.  Thus,  emission 
limits  that  protect  standards  for  averaging 
times  of  24  hours  or  less  are  appropriately 
based  on  the  highest,  second-highest 
estimated  concentration  plus  a  background 
concentration  which  can  reasonably  be 
assumed  to  occur  with  the  concentration. 
11.2.3.2    SAAQS  Analyses  for  New  or 
Modified  Sources.  For  new  or  modified 
sources  predicted  to  have  a  significant 
ambient  impact  «3  and  to  be  locatec  in  areas 
designated  attainment  or  unclassifiable  for 
the  SOt.  Pb,  NO2,  or  CO  NAAQS,  the 
demonstration  as  to  whether  the  source  will 
cause  or  contribute  to  an  air  quality  violation 
should  be  based  on:  (1)  The  highest  estimated 
annual  average  concentration  determined 
from  annual  averages  of  individual  years;  or 
(2)  the  highest,  second-highest  estimated 
concentration  for  averaging  times  of  24-hours 
or  less;  and  (3)  the  significance  of  the  spatial 
and  temporal  contribution  to  any  modeled 
violation.  For  Pb,  the  highest  estimated 
concentration  based  on  an  individual 
calendar  quarter  averaging  period  should  be 
used.  Background  concentrations  should  be 
added  to  the  estimated  impact  of  the  source. 
The  most  restrictive  standard  should  be  used 
in  all  cases  to  assess  the  threat  of  an  air 
quality  violation.  For  new  or  modified 
sources  predicted  to  have  a  significant 
ambient  impact  es  in  areas  designated 
attainment  or  unclassifiable  for  the  PM-10 
NAAQS,  the  demonstration  of  whether  or  not 
the  source  will  cause  or  contribute  to  an  air 
quality  violation  should  be  based  on 
sufficient  data  to  show  whether:  (1)  The 
projected  24-hour  average  concentrations 
will  exceed  the  24-hour  NAAQS  more  than 
once  per  year,  on  average;  (2)  the  expected 
(i.e.,  average)  annual  mean  concentration  will 
exceed  the  annual  .NAAQS;  and  (3)  the 
source  contributes  significantly,  in  a 
temporal  and  spatial  sense,  to  any  modeled 
violation. 

11.2.3.3    PSD  Air  Quality  Incren\ents  and 
Impacts.  The  allowable  PSD  increments  for 
criteria  pollutants  are  established  by 
regulation  and  cited  in  40  CFR  51.166.  These 
maximum  allowable  increases  in  pollutant 
concentrations  may  be  exceeded  once  per 
year  at  each  site,  except  for  the  annual 
increment  that  may  not  be  exceeded.  The 
highest,  second-highest  increase  in  estimated 
concentrations  for  the  short  term  averages  as 
determined  by  a  model  should  be  less  than 
or  equal  to  the  permitted  increment.  The 
modeled  annual  averages  should  not  exceed 
the  increment. 

Screening  techniques  defined  in  sections  4 
and  5  can  sometimes  be  used  to  estimate 
short  term  incremental  concentrations  for  the 
first  new  source  that  triggers  the  baseline  in 
a  given  area.  However,  when  multiple 
increment-consuming  sources  are  involved  in 
the  calculation,  the  use  of  a  refined  model 
with  at  least  1  year  of  on-site  or  5  years  of 
off-site  NWS  data  is  normally  required.  In 
such  cases,  sequential  modeling  must 
demonstrate  that  the  allowable  increments 
are  not  exceeded  temporally  and  spatially, 
i.e..  for  all  receptors  for  each  time  period 
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throughout  the  year(s)  (time  period  means 
the  appropriate  PSD  averaging  time,  e.g..  3- 
hour,  24-hour.  etc.). 

The  PSD  regulations  require  an  estimation 
of  the  SO:,  particulate  matter,  and  NO2 
impact  on  any  Class  I  area.  Normally. 
Gaussian  models  should  not  be  applied  at 
distances  greater  than  can  be  accommodated 
by  the  steady  state  assumptions  inherent  in 
such  models.  The  maximum  distance  for 
refined  Gaussian  model  application  for 
regulatory  purposes  is  generally  considered 
to  be  50km.  Beyond  the  50km  range, 
screening  techniques  may  be  used  to 
determine  if  more  refined  modeling  is 
needed.  If  refined  models  are  needed,  long 
range  transport  models  should  be  considered 
in  accordance  with  section  7.2.6.  As 
previously  noted  in  sections  3  and  7,  the 
need  to  involve  the  Federal  Land  Manager  in 
decisions  on  potential  air  quality  impacts, 
particularly  in  relation  to  PSD  Class  I  areas, 
cannot  be  overemphasized. 

n .  2 . 3 . 4    Emissions  Trading  Policy 
(Bubbles).  EPA's  final  Emissions  Trading 
Policy,  commonly  referred  to  as  the  "bubble 
policy."  was  published  in  the  Federal 
Register  in  1986.M  Principles  contained  in 
the  policy  should  be  used  to  evaluate 
ambient  impacts  of  emission  trading 
activities. 

Emission  increases  and  decreases  within 
the  bubble  should  result  in  ambient  air 
quality  equivalence.  Two  levels  of  analysis 
are  defined  for  establishing  this  equivalence. 
In  a  Level  I  analysis  the  source  configuration 
and  setting  must  meet  certain  limitations 
(defined  in  the  policy)  that  ensure  ambient 
equivalence;  no  modeling  is  required.  In  a 
Level  II  analysis  a  modeling  demonstration  of 
ambient  equivalence  is  required  but  only  the 
sources  involved  in  the  emissions  trade  are 
modeled.  The  resulting  ambient  estimates  of 
net  increases/decreases  are  compared  to  a  set 
of  significance  levels  to  determine  if  the 
bubble  can  be  approved.  A  Level  II  analysis 
requires  the  use  of  a  refined  model  and  the 
most  recent  readily  available  full  year  of 
representative  meteorological  data. 
Sequential  modeling  must  demonstrate  that 
the  significance  levels  are  met  temporally 
and  spatially,  i.e.,  for  all  receptors  for  each 
time  period  throughout  the  year  (time  period 
means  the  appropriate  NAAQS  averaging 
time,  e.g..  3-hour,  24-hour,  etc.). 

For  those  bubbles  that  cannot  meet  the 
Level  I  or  Level  II  requirements,  the 
Emissions  Trading  Policy  allows  for  a  Level 
III  analysis.  A  Level  III  analysis,  from  a 
modeling  standpoint,  is  generally  equivalent 
to  the  requirements  for  a  standard  SIP 
revision  where  all  sources  (and  background) 
are  considered  and  the  estimates  are 
compared  to  the  NAAQS  as  in  section 
11.2.3.2. 

The  Emissions  Trading  Policy  allows 
States  to  adopt  generic  regulations  for 
processing  bubbles.  The  modeling 
procedures  recommended  in  this  guideline 
apply  to  such  generic  regulations.  However. 
an  added  requirement  is  that  the  modeling 
procedures  contained  in  any  generic 
regulation  must  be  replicable  such  that  there 
is  no  doubt  as  to  how  each  individual  bubble 
will  be  modeled.  In  general  this  means  that 
the  models,  the  data  bases  and  the 


procedures  for  applying  the  model  must  be 
defined  m  the  regulation.  The  consequences 
of  the  replicability  requirement  are  that 
bubbles  for  sources  located  in  complex 
terrain  and  certain  industrial  sources  where 
judgments  must  be  made  on  source 
characterization  cannot  be  handled 
generically. 
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14.0    Glossary  of  Terms 

Air  quality:  Ambient  pollutant 
concentrations  and  their  tcmpo.'al  and  spatial 
distribution. 

Algorithm  A  specific  mathematical 
calculation  procedure.  A  model  may  contain 
several  algorithms. 

Backgmund:  Ambient  pollutant 
concentrations  due  to  (1)  natural  sources.  (2) 
nearby  sources  other  than  the  one(s) 
currently  under  consideration:  and  (3) 
unidentified  sources. 

Ca!ibni:e:  An  objective  adiustment  using 
measured  air  quality  data  (eg.  an  adjustment 
based  on  least-squares  linear  regression) 

Calm.  For  purposes  of  air  quality- 
modeling,  calm  is  used  to  define  the  situation 
when  the  wind  is  indeterminate  with  regard 
to  speed  or  direction. 

Complex  Terrain:  Terrain  exceeding  the 
heigh:  of  the  stack  being  modeled. 

Computer  Code:  A  set  of  statements  that 
comprise  a  computer  program 

Evaluate:  To  appraise  the  p)erforrcaci.e  anu 
accuracy  of  a  modol  based  on  a  comparison 
of  concentration  estimates  with  observed  air 
quality  data. 

Huid  Modeling:  Modeling  conducted  in  a 
wind  runnel  or  water  channel  to 
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quar;t:td".v>-  ;,  «■.  .i,i.dte  the  influence  of 
buildings  and/or  terrain  on  pollutant 
concentrations. 

Fugitive  Dust:  Dust  discharged  to  the 
atmosphere  in  an  unconfined  flow  stream 
such  as  that  from  unpaved  roads,  storage 
piles  and  heav7  construction  operations. 

Model  A  quantitative  or  mathematical 
representation  or  simulation  which  attempts 
to  describe  the  characteristics  or 
relationships  of  physical  events. 

Preferred  Model:  A  refined  model  that  is 
recommended  for  a  specific  type  of 
regulatory  application. 

Receptor  A  location  at  which  ambient  air 
quality  is  measured  or  estimated. 

Receptor  Models:  Procedures  that  examine 
an  ambient  monitor  sample  of  particulate 
matter  and  the  conditions  of  its  collection  to 
infer  the  types  or  relative  mix  of  sources 
impacting  on  it  during  collection. 

Refined  Model:  An  analytical  technique 
that  provides  a  detailed  treatment  of  physical 
and  chemical  atmospheric  processes  and 
requires  detailed  and  precise  input  data. 
Specialized  estimates  are  calculated  that  are 
useful  for  evaluating  source  impact  relative 
to  air  quality  standards  and  allowable 
increments.  The  estimates  are  more  accurate 
than  those  obtained  from  conservative 
screening  techniques. 

Rollback:  A  simple  model  that  assumes 
that  if  emissions  from  each  source  affecting 
a  given  receptor  are  decreased  by  the  same 
percentage,  ambient  air  quality 
concentrations  decrease  proportionately. 

Screeniryg  Technique:  A  relatively  simple 
analysis  technique  to  determine  if  a  given 
source  is  likely  to  pose  a  threat  to  air  quality. 
Concentration  estunates  from  screening 
techniques  are  conservative. 

Simple  Terrain  An  area  where  tenain 
features  are  all  lower  in  elevation  than  the 
top  of  the  stack  of  the  source. 

Appendix  A  !o  Appendix  W  of  Part  51 — 
Summaries  of  Preferred  Mi  Quality  Models 
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A  8    Urban  Airshed  Model  (UAM) 
A  9    Offshore  and  Coastal  Dispersion  Model 
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A  10    Emissions  and  Dispersion  Model 
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Plus  Algorithms  for  Unstable  situations 

(CTDMPLUS) 
*  REF  References 

A  0     Introduction  and  .Availability 

This  appendix  summarizes  key  features  of 
refined  air  quality  models  preferred  for 
specific  regulatory  applications.  For  each 


model,  information  is  provided  on 
availability,  approximate  cost  in  1990, 
regulatory  use,  data  input,  output  format  and 
options,  simulation  of  atmospheric  physics, 
and  accuracy.  These  models  may  be  used 
without  a  formal  demonstration  of 
applicability  provided  they  satisfy  the 
recommendations  for  regulatory  use;  not  all 
options  in  the  models  are  necessarily 
recommended  for  regulatory  use. 

Many  of  these  models  have  been  subjected 
to  a  performance  evaluation  using 
comparisons  with  observed  air  quality  data. 
A  summary  of  such  comparisons  for  models 
contained  in  this  appendix  is  included  in  "A 
Survey  of  Statistical  Measures  of  Model 
Performance  and  Accuracy  for  Several  Air 
Quality  Models,"  EPA-450/4-83-001.  Where 
possible,  several  of  the  models  contained 
herein  have  been  subjected  to  evaluation 
exercises,  including  (1)  statistical 
performance  tests  recommended  by  the 
American  Meteorological  Society  and  (2) 
peer  scientific  reviews.  The  models  in  this 
appendix  have  been  selected  on  the  basis  of 
the  results  of  the  model  evaluations, 
experience  with  previous  use,  familiarity  of 
the  model  to  various  air  quality  programs, 
and  the  costs  and  resource  requirements  for 
use. 

The  Availability  statement  for  models  in 
this  Appendix  that  refers  to  the  User's 
Network  for  Applied  Modeling  of  Air 
Pollution  (UNAMAP)  should  be  ignored 
since  UNAMAP  is  no  longer  operational. 
However,  all  models  and  user's 
documentation  in  this  appendix  are  available 
from;  Computer  Products,  National  Technical 
Information  Service  (NTIS),  U.S.  Department 
of  Commerce,  Springfield.  VA  22161,  Phone: 
(703)  487-4650. 

In  addition,  model  codes  and  selected, 
abridged  user's  guides  are  available  from  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System '9  (SCRAM  BBS), 
telephone  (919)  541-5742.  The  SCRAM  BBS 
is  an  electronic  bulletin  board  system 
designed  to  be  user  friendly  and  accessible 
from  anywhere  in  the  country.  Model  users 
with  personal  computers  are  encouraged  to 
use  the  SCRAM  BBS  to  download  current 
model  codes  and  text  files. 

A.l     Buoyant  line  and  Point  Source 
Dispersion  Model  (BLP) 

Reference 

Schulman,  Lloyd  L.,  and  Joseph  S.  Scire, 
1980.  Buoyant  Line  and  Point  Source  (BLP) 
Dispersion  Model  User's  Guide.  Document 
P-7304B.  Environmental  Research  and 
Technology,  Inc.,  Concord.  MA.  (NTIS  No. 
PB  81-164642) 

Availability 

This  model  is  available  as  part  of 
UNAMAP  (Version  6).  The  computer  code  is 
available  on  magnetic  tape  from:  Computer 
Products,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  Phone:  (703)  487- 
4650. 

Abstract: 

BLP  is  a  Gaussian  plume  dispersion  model 
designed  to  handle  unique  modeling 
problems  associated  with  aluminum 


reduction  plants,  and  other  industrial  sources 
where  plume  rise  and  downwash  effects  from 
stationar>'  line  sources  are  important, 
a.  Recommendations  for  Regulatory  Use 

The  BLP  model  is  appropriate  for  the 
following  applications: 

Aluminum  reduction  plants  which  contain 
buoyant,  elevated  line  sources; 

Rural  areas; 

Transport  distances  less  than  50 
kilometers; 

Simple  terrain;  and 

One  hour  to  one  year  averaging  times. 

The  following  options  should  be  selected 
for  regulatory  applications: 

Rural  (IRU=1)  mixing  height  option; 

Default  (no  selection)  for  plume  rise  wind 
shear  (LSHEAR),  transitional  point  source 
plume  r'.se  (LTRANS),  vertical  potential 
temperature  gradient  (DTHTA),  vertical  wind 
speed  power  law  profile  exponents  (PEXP), 
maximum  variation  in  number  of  stability 
clashes  per  hour  (IDELS),  pollutant  decay 
(OECFAC),  the  constant  in  Briggs'  stable 
plume  rise  equation  (C0.MST2),  constant  in 
Briggs'  neutral  plume  rise  equation 
(C0NST3),  convergence  criterion  for  the  line 
source  calculations  (CRIT),  and  maximum 
iterations  allowed  for  line  source  calculations 
(MAXIT);  and 

Terrain  option  (TERAN)  set  equal  to  0.0, 
0  0,0.0,0.0,0.0,0.0. 

For  other  applications,  BLP  can  be  used  if 
it  can  be  demonstrated  to  give  the  same 
estimates  as  a  recommended  model  for  the 
same  application,  and  will  subsequently  be 
executed  in  that  mode. 

BLP  can  be  used  on  a  case-by-case  basis 
with  specific  options  not  available  in  a 
recommended  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3.2,  that  the  model  is  more  appropriate  for  a 
specific  application. 

b.  Input  Requirements 

Source  data:  Point  sources  require  stack 
location,  elevation  of  stack  base,  physical 
stack  height,  stack  inside  diameter,  stack  gas 
exit  velocity,  stack  gas  exit  temperature,  and 
pollutant  emission  rate.  Line  sources  require 
coordinates  of  the  end  points  of  the  line, 
release  height,  emission  rate,  average  line 
source  width,  average  building  width, 
average  spacing  between  buildings,  and 
average  line  source  buoyancy  parameter. 

Meteorological  data:  Hourly  surface 
weather  data  from  punched  cards  or  from  the 
preprocessor  program  RAMMET  which 
provides  hourly  stability  class,  wind 
direction,  wind  speed,  temperature,  and 
mixing  height. 

Receptor  data:  Locations  and  elevations  of 
receptors,  or  location  and  size  of  receptor 
grid  or  request  automatically  generated 
receptor  grid, 
c.  Output  (^ 

Printed  output  (from  a  separate  post- 
processor program)  includes: 

Total  concentration  or,  optionally,  source 
contribution  analysis;  monthly  and  annual 
frequency  distributions  for  1-,  3-,  and  24- 
hour  average  concentrations;  tables  of  1-.  3-, 
and  24-hour  average  concentrations  at  each 
receptor;  table  of  the  annual  (or  length  of  ran) 
average  concentrations  at  each  receptor; 
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d.  Type  of  Model 

BLP  is  a  gaussian  plume  model. 

«.  Pollutant  Types 

BLP  may  be  used  to  mode!  primary 
pollutants.  This  model  df)es  not  treat  settling 
and  depositioc. 

f.  Source-Receptor  Felationship 

BLP  treats  up  to  50  point  sources.  10 
parallel  line  sources,  and  100  receptors 
arbitrarily  located. 

User-input  topographic  elevation  is 
applied  for  each  stack  and  each  receptor 

R.  Plume  Behavior 

BLP  uses  plume  rise  fonraulas  of  SSchulmau 
and  Scire  (1980). 

Vertical  poteniial  temperature  gradients  of 
0  02  Kelvin  per  meter  for  E  stability  and 

0  035  Kelvin  per  meter  are  used  fbr  stable 
plume  rise  calculations.  An  option  for  user 
input  values  is  included. 

Transitional  rise  is  used  for  line  sources. 

Option  to  suppress  the  use  of  transitional 
plume  rise  for  point  sources  is  included. 

The  building  downwash  algorithm  of 
Srhulman  and  Scire  (1980)  is  used 

h  H^rizontai  Winds 

Constant,  uniform  (stepdy-stste)  wind  is 
ds.'sumed  for  an  hour. 

Straight  line  piume  transport  is  assumed  to 
.'1'  downwind  distances. 

Wind  speeds  profile  exponents  of  0.10. 
0.15.  0.20.  0.25,  0.30,  and  C.3C  are  used  for 
stability  classes  A  through  F,  respectively 
An  option  for  usordefjned  values  and  an 
option  to  suppress  the  use  of  the  wind  speed 
profile  feature  are  included. 

i   Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j  Hcrizonta!  Dispersion 

Rural  dispersion  coefficients  are  from 
Turner  (1969).  with  no  adjustment  made  fbr 
variations  iti  surface  roughness  or  averaging 
time. 

Six  stability  classes  are  used. 

k.  Vertical  Dispersion 

Rural  dispersion  coefficients  are  from 
Turner  (19691,  with  no  adjustment  made  for 
variatioos  in  surface  roughness. 

Six  stahiUty  classes  are  used. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
standard  deviation  equals  1.6  times  the 
mixing  height;  uniform  mixing  is  assumed 
hfvond  that  point. 

Perfect  reflectica  at  the  ground  is  assumed 

1  Chemical  Transformation 

ChtHnica!  traasformations  are  treated  using 
linear  decay.  Oecay  rate  is  input  by  the  user. 

m.  Physical  P"~  '-v:;' 

Physical  rfl.T^i  v  .i'  ■.■;  not  explicitly  treated 

n.  Evaluatior,  S!au:fs 

.Schulmar..  L,  L    ami  '  S   S<   .>    :  '80. 
Buoyant  Line  and  Foiiu  Snrirce  IBLP) 
Dispersion  Model  User's  Guide,  P-7:<04B 


Environmenta   Hi-  v.rch  and  Technology, 
Inc..  Conaird,  MA. 

Scire.  ).S..  and  L.L.  Schulman,  1961. 
Evaluation  of  the  BLP  and  ISC  Models  with 
SF.S  Tracer  Data  and  SO:  Maaauremenls  at 
Aluminum  Reduction  Plants.  APCA 
Specialty  Conference  on  Dispersion 
Modeling  fbr  Complex  Sources.  St.  Louis. 
MO 

A.2    CALINE3 

Reference 

Benson.  Paul  E.  1979.  CALINE3— A 
Versatile  Dispersion  Model  for  Predicting  Air 
Pollutant  Levels  Near  Highways  and  Arterial 
Streets.  Interim  Report.  Report  Number 
FHWA/CA/TL-79/23.  Fedaral  Highway 
Adn\jpistrafion,  Washington,  DC.  (NTIS  No. 
PB  BO-220841) 

Availability 

The  CALINE3  model  computer  tape  is 
available  from  KUS  as  PB  80-220833  The 
model  is  also  available  from  the  California 
Department  of  Transportation  (manual  free  of 
charge  and  approximately  $50  for  the 
computer  tape).  Requests  should  be  directed 
to-  Mr.  Marlin  Beckwith.  Chief,  Office  of 
Computer  Systems,  California  Department  of 
Transportation.  1120  N.  Street.  Sacramento. 
CA  9.^814. 

AbstTiict 

C^LINE3  can  be  used  to  estimate  the 
concentrations  of  nonreactive  pollutants  from 
highway  traffic.  This  steady-state  Gaussian 
model  can  be  applied  to  determine  air 
pollution  concentrations  at  receptor  locations 
downwind  of  "at-grade."  "fill."  "bridge," 
and  "cut  section"  highways  located  in 
relatively  ur;<  }!i.;»i.(  i.  •  i  tsmin.  The  model 
is  applicable  :oi  ay  wvid  direction,  highway 
orientiition,  and  receptor  location.  The  model 
has  adjustments  for  averaging  time  and 
surface  roughness,  and  can  handle  up  to  20 
links  and  20  receptors.  It  also  contains  an 
algorithm  for  deposition  and  settling  velocity 
so  that  particulate  concentrations  can  be 
predicted. 

a.  Recommendations  for  Regulatory  Use 

CALUvE-S  is  appropriate  for  the  following 
applications: 

Highway  (line)  sources; 

Uibar  or  rural  areas; 

Simple  terrain; 

Transport  distances  less  than  50 
kilomotecs:  and 

One-hour  to  24-hour  averaging  times 

b.  Input  Requirements 

Source  data:  Up  to  20  highway  hnks 
classed  as  "at-grade,"  "fill."  "bridge."  or 
"depressed";  coordinates  of  link  end  points, 
traffic  volume;  emission  factor;  source  height; 
and  mixing  ^nr:?  width. 

Meieorclrv;^    h    lata:  Wind  speed,  wind 
angle  (measured  m  degrees  clockwise  from 
the  Y  axis),  stability  class,  mixing  height, 
ambient  (background  to  the  highway) 
concentration  of  poilutent. 

Receptor  data:  Coordinates  and  height 
above  groimd  fbr  each  receptor,  c. 

Output 
Printed  output  includes: 


Concentration  at  each  receptor  for  the 
speciSed  meteorological  condition. 

d.  Type  of  Model 

CALINE-3  is  a  Gaussian  plume  model 

o.  Pnll-jtant  Types 

CALINE-3  may  be  used  to  model  primary 
pollutants. 

f.  Source  Receptor  Relationship 

Up  to  20  highway  links  are  treated 
CALINE-3  applies  ueer  input  location  and 

emission  rata  fur  each  link.  User-input 

receptrr  locations  are  applied 

g.  Plume  Behavior 
Plume  rise  is  not  treated. 

h.  Horizontal  Winds 

User-Input  hourly  wrind  spaed  and 
direction  are  applied. 

Constant,  umfonn  (steady-state)  wind  is 
assumed  for  an  hour. 

i  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Horizontal  Dispersion 

Six  stability  classes  are  used. 

Rural  dispersion  coefficients  from  Turner 
(19691  are  used,  with  adjustment  for 
roughness  length  and  averaging  time 

Initial  traSic-induced  dispersion  is 
handled  implicitly  by  plume  size  parameters. 

k.  Vertical  Dispersion 

Six  stability  classes  are  used. 

Empirical  dispersion  coefficients  from 
Benson  (1979)  are  used  including  an 
adjustment  for  roughness  length. 

Initial  traffic-induced  dispanion  is 
handled  Implicitly  by  plume  size  pwanMlan. 

Adjustment  for  averaging  time  is  Included 

I.  Chemical  Transformation 

Nr,t  treated. 

m.  Physical  Removal 

Optional  deposition  calculations  a/« 
included. 

n.  £Va/uof;on  Studies  , 

Bemis.  C.  R.  et  al..  1977.  Air  Pollution  and 
Roadway  Location.  Design,  and  Operation — 
Project  0\-erview.  FHWA-<:A-T1^7080-77- 
25,  Pmleral  Highway  Administration. 
Washington.  DC 

Cadi",  S.  H.  et  a!..  1976.  Results  of  the 
General  Motors  S'jlfate  Dispersum 
E.'cperiinent.GMR-2107.  General  Motors 
Research  Laboratories,  Warren.  ML 

DaLberdt.  W.  P.,  1975.  Studies  of  Air 
Quality  on  and  Near  Highways,  Project  2761 
Stanford  Research  Institute,  Menlo  Park.  CA. 

A.3    Climetslogkal  Diapersioa  Model  (C3)M 
2.0) 

References 

Irwi.i.  J.  S..  T.  Chico,  and  J  Catalano,  1965 
CDM  2.0-ClimatQlogical  Dispersion  Model— 
User's  Guide.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC.  (NTIS 
No.  PB  86-136546) 

Availability 

This  model  is  available  as  part  of 
UNAMAP  (Version  6).  The  computer  code  Is 
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ava.iaoie  or.  magnetic  tape  frorr.  Computer 
Products,  National  Technical  Information 
Ser.ice  l' .'^  Department  of  Commerce, 
<;pr:r.g;'. >->:■:  V.^'iZTil   Phone:  (703)  487- 

4650- 

Abstract 

CDM  is  a  climatological  steady-state 
Gaussian  plume  model  for  determining  long- 
term  (seasonal  or  annual)  arithmetic  average 
pollutant  concentrations  at  any  ground-level 
receptor  in  an  urban  area. 
d  Recommen  dations  for  Regula  tory  Use 

CDM  is  appropriate  for  the  following 
applications. 

Point  and  area  sources; 

Urban  areas; 

Flat  terrain; 

Transport  distances  less  than  50 
kilometers; 

Long  term  averages  over  one  month  to  one 
year  or  longer. 

The  following  option  should  be  selected 
for  regulatory  applications: 

Set  the  regulatory  "default  option" 
(NDEF=l)  which  automatically  selects  stack 
tip  downwash,  final  plume  rise,  buoyancy- 
induced  dispersion  (BID),  and  the 
appropriate  wind  profile  exponents. 

Enter  "O"  for  pollutant  half-life  for  all 
pollutants  except  for  SO2  in  an  urban  setting 
This  entry  results  in  no  decay  (infinite  half- 
life)  being  calculated.  For  SO2  in  an  urban 
setting,  the  pollutant  half-life  (in  hours) 
should  be  set  to  4.0, 

b.  Input  Requirements 

Source  data;  Location,  average  emissions 
rates  and  heights  of  emissions  for  point  and 
area  sources.  Point  source  data  requirements 
also  include  stack  gas  temperature,  stack  gas 
exit  velocity,  and  stack  inside  diameter  for 
plume  rise  calculations  for  point  sources. 

Meteorological  data:  Stability  wind  rose 
(STAR  deck  day/night  version),  average 
mixing  height  and  wind  speed  in  each 
stability  category,  and  average  air 
temperature. 

Receptor  data:  Cartesian  coordinates  of 
each  receptor. 

c.  Output  I 

Printed  output  includes: 

Average  concentrations  for  the  period  of 
the  stability  wind  rose  data  (arithmetic  mean 
only)  at  each  receptor,  and 

Optional  point  and  area  concentration  rose 
for  each  receptor. 

d.  Type  of  Model 

CDM  is  a  climatological  Gaussian  plume 
model. 

e.  Pollutant  Types 

CDM  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

f.  Source-Receptor  Relationship 

CDM  applies  user-specified  locations  for 
all  point  sources  and  r«cpptors. 

Area  sources  are  input  as  multiples  of  a 
user-defined  tmit  area  source  grid  size. 

User  specified  release  heights  are  applied 
for  individual  point  sources  and  the  area 
source  grid. 

Actual  separation  between  each  source- 
receptcr  pair  is  used. 


The  user  may  select  a  single  height  at  or 
above  ground  level  that  applies  to  all 
receptors. 

No  terrain  differences  between  source  and 
receptor  are  treated, 
g.  Plume  Behavior 

CDM  uses  Briggs  (1969, 1971. 1975)  plume 
rise  equations.  Optionally  a  plume  rise-wind 
speed  product  may  be  input  for  each  point 
source. 

Stack  tip  downwash  equation  from  Briggs 
(1974)  is  preferred  for  regulatory  use.  The 
Bjorklund  and  Bowers  (1982)  equation  is  also 
included. 

No  plume  rise  is  calculated  for  area 
sources. 

Does  not  treat  fumigation  or  building 
downwash. 

h.  Horizontal  Winds 

Wind  data  are  input  as  a  stability  wind 
rose  (joint  frequency  distribution  of  16  wind 
directions,  6  wind  classes,  and  5  stability 
classes). 

Wind  speed  profile  exponents  for  the 
urban  case  (EPA,  1980)  are  used,  assuming 
the  anemometer  height  is  at  lO.O  meters. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero, 
j.  Horizontal  Dispersion 

Pollutants  are  assumed  evenly  distributed 
across  a  22.5  or  10.0  degree  sector, 
k.  Vertical  Dispersion 

There  are  seven  vertical  dispersion 
parameter  schemes,  but  the  following  is 
recommended  for  regulatory  applications; 
•  Briggs-urban  (Gifford,  1976). 

Mixing  height  has  no  effect  until 
dispersion  coefficient  equals  0.8  times  the 
mixing  height;  uniform  vertical  mixing  is 
assumed  beyond  that  point. 

Buoyancy-induced  disperion  (Pasquill, 
1976)  is  included  as  an  option.  Perfect 
reflection  is  assumed  at  the  ground. 

I.  Chemical  Tmnsformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user, 
m.  Physical  Removal 

Physical  removal  is  not  explicitly  treated. 
n.  Evaluation  Studies 

Irwin.  J.  S..  and  T.  M.  Brown,  1985.  A 
Sensitivity  Analysis  of  the  Treatment  of  Ajea 
Sources  by  the  Climatological  Dispersion 
Model.  Journal  of  Air  Pollution  Control 
Association,  35:  359-364. 

Londergan,  R..  D.  Minott.  D.  Wachter  and 
R.  Fizz.  1983.  Evaluation  of  Urban  Air 
Quality  Simulation  Models.  EPA  Publication 
No.  EPA-450/4-83-020,  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park, 
NC. 

ausse,  A.  U.  and  j.  K.  Zimmerman,  1973. 
User's  Guide  for  the  Climatological 
Dispersion  Model— Appendix  E.  EP.\ 
Publication  No.  EP.A/R4-73-024.  Office  of 
Research  and  Development.  Research 
Triangle  Park.  NC 

Zimmerman.  J.  R..  1971,  Some  Preliminary 
Results  of  Modeling  from  the  Air  Pollution 


Study  of  -Ankara,  Turltpv.  Proceedi.ng';  of  the 
■Second  Meeting  of  the  Expert  Panel  on  .^ir 
Pollution  Modeling,  NATO  Com.mittee  on  th'^ 
Challenges  of  Modern  Societv.  Pans,  France. 
Zimmerman,  |  R    1972,  The  NATO/CCMS 
AiT  Pnliution  Study  of  St,  Louis,  Missouri. 
Presented  at  the  Third  Meeting  of  the  Expert 
Pa.iei  on  An  Pollution  Modeling.  NATO 
Ccmm.i'.tee  on  the  Challenges  of  Modern 
Society  Pans,  France 

A  4     Gaussian-Plume  Multiple  Sourre  .-\;r 
Quality  Algonlhm  (RAM) 

Re'erfr.ce 

Turner.  D  B  ,  and  J,  H.  Novak,  1978  User's 
Guide  for  RAM.  Publication  No,  EPA-600/8- 
78-016.  Vol  a  and  b.  U.S.  Environmental 
Protection  Agencv,  Research  Triangle  Park, 
NC.  (NTIS  Nos,  PB  294791  and  PB  294792) 

Catalano,  J.  A.,  D.  B.  Turner,  and  H.  Novak. 
1967.  User's  Guide  for  R-AM—  Second 
Edition  US  Environmental  Protection 
Agencv,  Research  Triangle  Park,  NC 
(riistributed  as  part  of  UNAMAP,  Version  6), 
Documentation) 

Availability 

This  model  is  available  as  part  of 
UNAM.\P  (Version  6),  The  computer  code  is 
available  on  magnetic  tape  from;  Computer 
Products,  National  Technical  Information 
Service,  US  Depart.ment  of  Commerce, 
Springfield  \A  22161,  Phone:  (703)  487- 
4650, 

Abstract 

RAM  is  a  steady-state  Gaussian  plume 
model  for  estimating  concentrations  of 
relatively  stable  pollutants,  for  averaging 
times  from  an  hour  to  a  day,  ft-om  point  and 
area  sources  in  a  rural  or  urban  setting.  Level 
terrain  is  assumed.  Calculations  are 
performed  for  each  hour. 

a.  Recommendations  for  Regulatory  Use 

R.'VM  is  appropriate  for  the  following 

applications: 

Point  and  area  sources; 

Urban  areas; 

Flat  terrain; 

Transport  distances  less  than  50 
kilometers;  and 

One  hour  to  one  year  averaging  times. 

The  following  options  should  be  selected 
for  regulatory  applications: 

Set  the  regulatory  "default  option"  to 
automatically  seb^^t  stack  tip  downwash, 
final  plume  rise,  buoyancy-induced 
dispersion  (BID),  the  new  treatment  for 
calms,  the  apprnp.nate  wind  profile 
exponents,  and  the  appropriate  value  for 
pollutant  haif-Ufe. 

b.  Input  Requirements 

Source  data:  Point  sources  require  location, 
emission  rate,  physical  stack  height,  stack  gas 
exit  veloc.ty,  stack  inside  diameter  and  stack 
gas  temperature.  .*.rea  sources  require 
location,  size,  emission  rate,  and  height  of 
emissions. 

Meteorological  data:  Hourly  surface 
weather  data  from  the  preprocessor  program 
F.\MMET  which  provides  hourly  stability 
class,  wind  direction,  wind  speed, 
temperatur",  and  mixing  height.  Actual 
anemometer  height  (a  single  value)  is  also 
required. 
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Rpceptor  data;  Coordinates  of  each 
receptor  Options  for  automatic  placement  of 
receptors  near  expected  concentration 
maxima,  and  a  gridded  receptor  array  are 
included 

c  Output 

Printed  output  optionally  includes: 

One  to  24-hour  and  annua!  average 
concentrations  at  each  receptor, 

Limitrtd  individual  source  contribution  list, 
and 

Highest  through  fifth  hignest 
concentrations  at  each  receptor  for  period, 
with  the  highest  and  high,  second-high 
vaiuf's  Tagged 

ri   Type  of  Model 

R.^.M  is  a  Gaussian  piume  model. 

p  Pnilutant  Types 

R.\M  may  be  used  to  model  primar;' 
pollutants.  Settling  and  deposition  ar«  n.T 
treated. 

f  Source-Receptor  Relationship 

RAM  applies  user-sp>ecified  locations  for 

all  point  sources  and  receptors. 

.Area  sources  are  input  as  multiples  of  a 
user-def.ned  unit  area  source  grid  size. 

User  specified  stack  heights  are  applied  for 
individual  point  sources. 

I'p  to  3  effective  release  heights  may  be 
specified  for  the  area  sources.  Area  source 
release  heights  are  assumed  to  be  appropriate 
for  a  5  meter  per  second  wind  and  to  be 
inversely  proportional  to  wind  speed 

Actual  separation  between  each  source- 
receptor  pair  IS  used 

All  receptors  are  assumed  to  be  at  the  same 
height  at  or  above  ground  level. 

No  terrain  differences  between  source  and 
receptor  are  accounted  for. 

g  Plume  Behavior 

RAM  uses  Briggs  (1969,  1971, 1975)  plume 
r;se  equations  for  final  rise. 

Stack  tip  downwash  equation  from  Br-.g^s 
(19:"4!  is  used, 

A  user  supplied  fraction  of  the  area  source 
height  is  treated  as  the  physical  height.  The 
rem.amder  is  assumed  to  be  plume  rise  for  a 
5  meter  per  second  wind  speed,  and  to  be 
inversely  proportional  to  wind  speed. 

Fumigation  and  building  downwash  are 
not  treated, 

h,  Honzonta!  Winds 

C2onstant,  uniform  (steady  state)  wind  is 

assumed  for  an  hour 

Straight  line  plume  transpor  is  assumed  to 
all  dowmwind  distances 

Separate  wind  speed  profile  exponents 
(EPA.  19801  for  urban  cases  are  used 

i   Vertical  Wind  Speed 

Vertical  wdnd  speed  is  assumed  equal  to 
zero, 

)  Horizontal  Dispersion 

Urban  dispersion  coefficients  firom  Briggs 

iC.ifford,  1976)  are  used 

Buoyancy-induced  dispersion  (Pasquill, 
1976)  is  mcluded. 

Six  stability  classes  are  used. 

k  Vertical  Dispersion 

Urban  dispersion  coefficients  from  Briggs 
(Gifford.  1976)  are  used. 


Buoyancy-induced  dispersion  (Pasquill, 
1976)  IS  included. 

Six  stability  classes  are  used. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
s'andard  deviation  equals  1  6  time*  the 
mi.King  height:  uniform  vertical  mixing  Is 
assumed  bevond  that  point. 

Perfect  reflection  is  assumed  at  the  ground. 

1.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decav  Half-life  is  input  by  the 

j.ser 

m  Physical  Removal 

Physical  removal  is  not  explicitly  treated. 

n.  Evaluation  Studies 

Ellis,  R,  P.  Lou,  and  G.  Dalzell,  1980. 
Comparison  Study  of  Measured  and 

Predicted  Concentretions  with  the  RAM 
Model  at  Two  Power  Plants  Along  Lake  Erie, 
Second  Joint  Conference  on  Applications  of 
Air  Pollution  Meteorology,  New  Orleans,  LA. 

Environmental  Research  and  Technology, 
1980.  SO:  Monitoring  and  RAM  (Urban) 
Model  Comparison  Study  in  Summit  County, 
Ohio.  Document  P-3618-152,  Environmental 
Research  ft  Technology,  Inc.,  Concord,  MA. 

Guldberg,  P.  H.,  and  C.  W.  Kern,  1978.  A 
Comparison  Validation  of  the  RAM  and 
PTMTP  Models  for  Short-Tenn 
Concentrations  in  Two  Urban  Areas.  Journal 
of  Air  Pnllution  Control  Association,  28:  907- 
910 

Hodanbosi,  R  R  ,  and  L  K.  Peters,  1981. 
Evaluation  of  RAM  Model  for  Cleveland, 
Ohio  Journal  of  Air  Pollution  Control 
Association,  31:  253-255. 

Kennedy,  K  H..  R  D.  Siegel,  and  M.  P. 
Steinberg.  1981.  Case-Specific  Evaluation  of 
the  RAM  Atmospheric  Dispersion  Model  in 
an  L'rban  .Area,  74th  Aimual  Meeting  of  the 
.American  Institute  of  Chemical  Engineers, 
New  O.'-ipans,  L.*. 

Ki.T.mier  R  H  .  B,  Cho,  G.  Roginski,  R. 
Smha  and  A  Greenburg,  1979.  A 
Comparative  Validation  of  the  RAM  and 
Modified  SAI  Models  for  Short-Term  SO2 
Concentrations  in  Detroit.  Journal  of  Air 
Pollution  Control  Association,  29:  720-723. 

Londergan.  R.  J..  N.  E.  Bov^rne,  D.  R 
Murray,  H.  Borenstein.  and  J.  Mangano,  1980. 
An  Evaluation  of  Short-Term  Air  Quality 
Models  Using  Tracer  Study  Data,  RepxDrt  No. 
4333,  American  Petroleum  Institute, 
Washington  DC 

Morgenstem,  P.,  M,  J,  Geraghty,  and  A. 
McKjiight.  19~9  A  Comparative  Study  of  the 
RAM  (Urban;  and  RAMR  (Rural)  Models  for 
Shor.-term  SO:  Concentrations  in 
Metropolitan  Indianapolis.  72nd  Annual 
Meeting  of  the  Air  Pollution  Control 
.Association,  Cincinnati,  OH. 

Rufl  R  E  ,  1980.  EvaluaUon  of  the  RAM 
Using  the  R^PS  Data  Base,  Contract  68-02- 
2:'70,  SRI  International,  Menlo  Park,  CA. 

L,ondergan,  R  ,  D  Minott,  D  Wackter,  and 
R.  Fizz.  1983,  Evaluation  of  U'rban  Air 
Quaiitv  Simulation  Models.  EPA  Publication 
No,  EPA-450,'4-83-020,  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC 

A. 5     Industrial  Source  Complex  Model 

(ISC2) 


Reference 

Environmental  Protection  Agency,  1997. 
User's  Guide  for  the  Industrial  Source 
Complex  (ISC2)  Dispersion  Models.  Volumes 
1,  2,  and  3.  EPA  Publication  Nos.  EPA-450/ 
4-92-008a-c  Environmental  Protection 
Agency,  Research  Triangle  Park.  NQ  (NTIS 
Nos.  PB  92-232461.  PB  92-232453.  and  PB 
92-232479,  respectively) 

Availability 

The  model  code  is  available  on  the  Support 
Center  for  Regulatory  Air  Models  Bulletin 
Board  System  and  also  from  the  National 
Technical  Information  Service  (see  page  A- 
1). 

Abstract 

The  ISC2  model  is  a  steady-state  Gaussian 
plume  model  which  can  be  used  to  assess 
pollutant  concentrations  from  a  wide  variety 
of  sources  associated  with  an  industrial 
source  complex.  This  model  can  account  for 
the  following:  Settling  and  dry  defxjsition  of 
particles;  downwash;  area,  line  and  volume 
sources;  plume  rise  as  a  function  of 
downwind  distance;  separation  of  point 
sources;  and  limited  terrain  adjustment.  It 
operates  in  both  long-term  and  short-term 
modes. 

a.  Recommendations  for  Regulatory  Use 

ISC2  is  appropriate  for  the  following 
applications: 

•  Industrial  source  complexes; 

•  Rural  or  urban  areas: 

•  Flat  or  rolling  terrain; 

•  Transport  distances  less  than  50 
kilometers; 

•  1-hour  to  annual  averaging  times;  and 

•  Continuous  toxic  air  emissions. 

The  following  options  should  be  selected 
for  regulatory  applications: 

For  short  term  or  long  term  modeling,  set 
the  regulatory  "default  option";  i.e.,  use  the 
keyword  DFAULT,  which  automatically 
selects  stack  tip  downwash,  final  plume  rise, 
buoyancy  induced  dispersion  (BID),  the 
vertical  potential  temperature  gradient,  a 
treatment  for  calms,  the  appropriate  wind 
profile  exponents,  the  appropriate  value  for 
pollutant  half-life,  and  a  revised  building 
wake  effects  algorithm;  set  the  "rural  option" 
(use  the  keyword  RURAL)  or  "urban  option" 
(use  the  keyword  URBAN);  and  set  the 
"concentration  option"  (use  the  keyword 
CONQ. 

b.  Input  Requirements 

Source  data:  Location,  emission  rate, 
physical  stack  height,  stack  gas  exit  velocity, 
stack  inside  diameter,  and  stack  gas 
temperature.  Optional  inputs  include  source 
elevation,  building  dimensions,  pariicle  size 
distribution  with  corresponding  settling 
velocities,  and  surface  reflection  coefficients. 

Meteorological  data:  ISCST2  requires 
hourly  surface  weather  data  from  the 
preprocessor  program  RAMMET,  which 
provides  hourly  stability  class,  wind 
direction,  wind  speed,  temperature,  and 
mixing  height.  For  ISCLT2,  input  includes 
stability  wind  rose  (STAR  deck),  average 
afternoon  mixing  height,  average  morning 
mixing  height,  and  average  air  temperature. 

Receptor  data:  coordinates  and  optional 
ground  elevation  for  each  receptor. 
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c.  Output 

Printed  output  options  ir.riude 

•  Program  cnntnii  parameters,  source  data, 
and  rw  eptor  data. 

•  Tahlei  o!  houriv  metHomlt>gicaI  data  for 
each  spec'.fied  d.5v 

•  "N"-dav  svpraaf  crn  t>   'ration  or  total 
deposition  ca.i-uni'mi  -i'  bii  n  receptor  for  any 
desired  source  combinations; 

•  Concentration  or  deposition  values 
calculated  for  any  desired  source 
combinations  at  all  receptors  for  any 
specified  day  or  time  period  within  the  day; 

•  Tables  of  highest  and  second  highest 
concentration  or  deposition  values  calculated 
at  each  receptor  for  each  specified  time 
period  during  a(n)  "N"-day  period  for  any 
desired  source  combinations,  and  tables  of 
the  maximum  50  concentration  or  deposition 
values  calculated  for  any  desired  source 
combinations  for  each  specified  time  period. 

d.  Type  of  Model 

ISC2  is  a  Gaussian  plume  model. 

e  Pollutant  Types 

1SC2  may  be  used  to  model  primary 
pollutants  and  continuous  releases  of  toxic 
and  hazardous  waste  pollutants.  Settling  and 
deposition  are  treated. 

f.  Sourcf-ReceptoT  Felationships 

ISC2  applies  user-specified  locations  for 
point,  line,  area  and  volume  sources,  and 
user-specified  receptor  locations  or  receptor 
rings. 

User  input  topographic  evaluation  for  each 
receptor  is  used.  Elevations  above  stack  top 
are  reduced  to  the  stack  top  elevation,  i.e., 
■"terrain  chopping". 

User  input  height  above  ground  level  may 
be  used  when  necessary  to  simulate  impact 
at  elevated  or  "flag  pole  '  receptors,  e.g..  on 
buildings. 

Actual  separation  between  each  source- 
receptor  pair  is  used. 

g.  Plume  Behavior 

1SC2  uses  Briggs  (1969,  1971, 1975)  plume 
rise  equations  for  final  rise. 

Stack  tip  downwash  equation  from  Briggs 
(1974)  is  used. 

Revised  building  wake  effects  algorithm  is 
used.  For  stacks  higher  than  building  height 
plus  one-half  the  lesser  of  the  building  height 
or  building  width,  the  building  wake 
algorithm  of  Huber  and  Snyder  (1976)  is 
used.  For  lower  stacks,  the  building  wake 
algorithm  of  Schulman  and  Scire  (Schulman 
and  Hanna,  1986]  is  used,  but  stack  tip 
downwash  and  BID  are  not  used. 

For  rolling  terrain  (terrain  not  above  stack 
height),  plume  centerline  is  horizontal  at 
height  of  final  rise  above  source. 

Fumigation  is  not  treated. 

h.  Horizontal  Winds 

Constant,  uniform  fsteadvstate)  wind  is 
assumed  for  each  hour 

Straight  line  plume  transport  is  assumed  to 
all  downwind  distances 

Separate  wind  speed  profile  exponents 
(EPA,  1980'  ''nr  both  rural  and  urban  cases 
are  used. 

An  optional  L-»Rt.T.pn;  ior  calm  winds  is 
included  for  short  term  modeling. 


i.  VerticaJ  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero, 
j.  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969]  are  used,  with  no  adjustments  for 
surface  roughness  or  averaging  time. 

Urban  dispersion  coefficients  tznx  Sri^s 
(Gifford.  1976)  are  used. 

Buoyancy  induced  dispersion  (Pasquill, 
1976)  is  included. 

Six  stability  classes  are  used. 

k.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used,  with  no  adjustments  for 
surface  roughness. 

Urban  dispersion  coefficients  from  Briggs 
(Gifford,  1976)  are  used. 

Buoyancy  induced  dispersion  (Pasquill, 
1976]  is  Included. 

Six  stability  classes  are  used. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
standard  deviation  equals  1.6  times  the 
mixing  height;  uniform  vertical  mixing  is 
assumed  beyond  that  point. 

Perfect  reflection  is  assiimed  at  the  ground. 

1.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Time  constant  is  input  by 
the  user. 

m.  Physical  Removal 

Settling  and  dry  deposition  of  particulates 
are  treated. 

n.  Evaluation  Studies 

Bowers,  J.  F..  and  A.  J.  Anderson,  1981.  An 
Evaluation  Study  for  the  Industrial  Source 
Complex  (ISC]  Dispersion  Model,  EPA 
Publication  No.  EPA-450/4-81-002.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC 

Bowers,  J.  F.,  A.  J.  Anderson,  and  W.  R. 
Margraves,  1982.  Tests  of  the  Industrial 
Source  Complex  (ISC]  Dispersion  Model  at 
the  Annco  Middletown,  Ohio  Steel  Mill,  EPA 
Publication  No.  EPA-450/4-82-006.  US. 
Environmental  Protection  Agency,  Research 
Triangle  Park.  NC 

Scire,  J.  S..  anfl  L.  L.  Schulman.  1981. 
Evaluation  of  the  BLP  and  ISC  Models  with 
SF*  Tracer  Data  and  SO2  Measurements  at 
Aluminum  Reduction  Plants.  Air  Pollution 
Control  Association  Specialty  Conference  on 
Dispersion  Modeling  for  Complex  Soiirces, 
St.  Louis,  MO. 

Schulman,  L  L.  and  S.  R.  Hanna,  1986. 
Evaluation  of  Downwash  Modification  to  the 
Industrial  Source  Complex  Model.  Journal  of 
the  Air  Pollution  Control  Assodation,  36: 
258-264. 

A.6    Multiple  Point  Caussian  Dwpersion 
Algorithm  With  Terrain  Adjiutment 
(MPTER) 

Reference 

Pierce.  Thomas  D.  and  D  Bnice  Tar.:t:T. 
1980.  User's  Guide  for  MPTER.  EPA 
Publication  No.  EPA-600/ 8-80-01 6  US 
Environmental  Protection  Agency.  Research 
Triangle  Park,  NC.  (NTIS  No.  PB  80-197361) 

Chico.  T.  and  J.  A.  Catalano,  1986. 
Addendum  to  the  User's  Guide  for  MPTER. 


r  ,S  Environmental  Protection  Agenc  v. 
Research  TnangJe  Park.  NC  27711 
(Distributed  as  part  cf  l'N.\M.^P  Version  6, 
Documentation) 

Availability 

This  mode!  is  available  as  pa.-t  of 
UNAM,^P  (Version  6).  The  computer  code  is 
available  on  m.ignetic  tayw  from  Computer 
Products.  National  Terhnirn!  Infonnation 
•Service,  VS.  Department  of  Commerce, 
Springfield,  VA  22161,  Phone:  (703)  487- 
4650. 

Abstract 

MPTER  is  a  Multiple  Point  Source 
Algorithm.  This  algorithm  is  useful  for 
estimating  air  quality  concentrations  of 
relatively  non-reactive  pollutants.  Hourly 
estimates  are  made  using  the  Gaussian  steady 
state  model. 

a.  Recommendations  for  Regulatory  Use 

MPTER  is  appropriate  for  the  following 
applications; 

Point  sources; 

Rural  or  urban  areas; 

Flat  or  rolling  terrain  (no  terrain  above 
stack  height); 

Transport  distances  less  than  50 
kilometers;  and 

One  hour  to  one  year  averaging  times. 

The  following  options  should  be  selected 
for  regulatorv-  applications; 

Set  the  regulatory  "default  op'icn' 
(lQPT(25)=i)  to  auiomaticallv  select  stack  tip 
downwash,  final  plume  rise,  buoyancy- 
induced  dispersion  IBID),  the  new  treatment 
for  calms,  and  the  appropriate  wind  profile 
exponents,  and  the  appropriate  value  for 
pollutant  half-life. 

b.  Input  RequirF.rnents 

Source  data;  Location,  emission  rate, 
physical  stack  height,  stack  gas  exit  velocity, 
stack  inside  diameter,  stack  gas  temperature, 
and  optional  ground  level  elevation. 

Meteorological  data  hourly  surface 
weather  data  from  the  prepr(x;essor  program 
FL*  MMET  which  provides  hourly  stability 
class,  wind  direction,  wind  speed, 
temperature,  and  mixing  heiglit.  Actual 
anemometer  height  (a  single  value]  is  also 
required. 

Receptor  data:  coordinates  and  optional 
ground  elevation  for  each  receptor. 

c.  Output 

Printed  output  includes: 

One  to  24-hour  and  annua!  average 
concentrations  at  each  receptor; 

Highest  through  fifth  highest 
concentrations  at  each  receptor  for  period, 
with  the  highest  and  high,  second-high 
values  fld|2ged;  and 

Limited  source  contribution  table. 

d.  Type  of  Model 

MPTER  is  a  Gaussian  plume  model. 

e  Pollutant  Types 

MPTER  may  be  used  to  model  primary 
pollutants  Settling  and  deposition  are  not 
treated, 

f.  Source-Receptor  Relationship 

MPTER  applies  user-specified  locations  of 

point  sources  and  receptors. 
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locations  of 


L'ser  input  stack  height  and  sourcp 
charactenstics  for  each  source  are  used 

User  input  topographic  elevation  for  each 
receptor  is  used 

g  Plume  Behavior 

MPTER  uses  Bnggs  (1969,  1971,  1975) 
plume  r:se  equations  for  final  rise.  Stack  tip 
downwash  equation  from  Bnggs  (1974)  is 
used. 

For  rolling  terrain  (ferrai:)  not  above  stacK 
height),  plume  centerhne  is  horizontal  at 
height  of  final  nse  above  the  source. 

Fumigation  and  building  downwash  are 
not  treated. 

h  Honzon'cil  Winds 

Constant,  uniform  (steady-state)  wind  is 

assumed  for  an  hour. 

Siraight  line  plume  transp>ort  is  assumed  to 
all  downwind  distances. 

Separate  wind  speed  profile  exponents 
(EPA,  1980)  for  both  r.ii-al  and  urban  rases 
are  used. 

i  Vertical  Wind  Speed 

Vertical  speed  is  assumed  equal  to  zero. 

j.  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Tui-ne.' 
(1969)  are  used  with  no  adjustments  made  for 
variations  m  surface  roughness  or  averaging 
times. 

Urban  dispersion  coefficients  from  Briggs 
(Gifford.  1976)  are  used  Buoyancy-induced 
dispersion  (Pasquill.  1976)  is  included. 

Six  stability  classes  are  used. 

k  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used,  with  no  adjustments  made 
for  variations  in  surface  roughness 

Urban  dispersion  coefficients  from  Briggs 
(Gifford,  1976)  are  used. 

Buovancv-induced  dispersion  (Pasquill, 
1976)  is  included 

Six  stability  classes  are  used. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
standard  deviation  equals  1.6  times  the 
mixing  height,  uniform  vertical  mixing  is 
assumed  beyond  that  point. 

Perfect  reflection  is  assumed  at  the  ground. 

1  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 

user. 

m.  Physical  Removal 
Physical  removal  is  not  explicitly  treated. 

n.  Evaluation  Stiidsps 

No  specific:  s'u;i;es  fr>r  MPTER  because 
regulatory  edi'ions  of  CRSTER  and  MPTER 
are  equivalent  Studios  for  CRSTER  are 
relevant  to  MF'TER  as  well  ,'See  page  .\-32). 

A .  7     S  ingle  Source  (CRSTER)  Model 

Reference 

Environmental  Protection  Agency.  1977. 
User's  Manual  for  Single  Source  (CRSTER) 
Model.  EPA  Publication  No.  EPA-450/277- 
013.  U.S  Environmental  Protection  .*igencv, 
Research  Triangle  Park,  NC,  (.NTIS  No  PB  " 
271360) 

Catalano,  ]^.\..  1986.  Single  Source 
(CRSTER)  Model  Addendum  to  the  User's 


Manual  US  Environmental  Protection 
.Agency,  Research  Triangle  Park.  NC  27711. 
(Distributed  as  part  of  UNAMAP,  Version  6. 
Documentation) 

Availability 

This  model  is  available  as  part  of 
UNAMAP  (Version  6).  The  computer  code  is 
available  on  magnetic  tape  fromi  Computer 
Products,  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
Springfield.  VA  22161,  Phonei  (703)  487- 
4650. 

Abstract 

CRSTER  IS  a  steady  state.  Gaussian 
dispersion  model  designed  to  calculate 
concentrations  firom  point  sources  at  a  single 
location  in  either  a  rural  or  urban  setting. 
Highest  and  high-second  high  concentrations 
are  calculated  at  each  receptor  for  1-hour.  3- 
hour.  24-hour,  and  annual  averaging  time. 

a.  Recommendations  jor  Regulatory  Use 

CRSTER  is  appropriate  for  the  following 
applications: 

Single  point  sources; 

Rural  or  urban  areas; 

Transport  distances  less  than  50 
kilometers;  and 

Flat  or  rolling  terrain  (no  terrain  above 
stack  height). 

The  following  options  should  be  selected 
for  regulatory  applications; 

Set  the  regulatory  "default  option"  which 
automatically  selects  stack  tip  downwash, 
final  plume  nse.  buoyancy-induced 
dispersion  (BID),  the  new  treatment  for 
calms,  and  the  appropriate  wind  profile 
exponents,  and  the  appropriate  value  for 
pollutant  half-life. 

b.  Input  Reijdirements 

Source  data:  Emission  rate,  physical  stack 
height,  stack  gas  exit  velocity,  stack  inside 
diameter,  and  stack  gas  temperature. 

Meteorological  data:  Hourly  surface 
weather  data  from  the  preprocessor  program 
RAMMET.  Preprocessor  output  includes 
hourly  stability  class  wind  direction,  wind 
sp)eed,  temperature,  and  mixing  height 
Actual  anemometer  height  (a  single  value)  is 
also  required. 

Receptor  data:  Require  distance  of  each  of 
the  five  receptor  rings. 

c.  Output 

Printed  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  at  each  receptor  for  averaging 
times  of  1-,  3-,  and  24  hours,  plus  a  user- 
selected  averaging  time  which  may  be  2, 4, 
6,  8,  or  12  hours; 

Annual  arithmetic  average  at  each  receptor, 

For  each  day,  the  highest  1-hour  and  24- 
hour  concentrations  over  the  receptor  field; 
and 

Option  for  source  contributions  to 
concentrations  at  selected  receptors. 

d.  Type  of  Model 

CRSTER  IS  a  Gaussian  plume  model. 

e  Pollutant  Types 

CRSTER  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 


f.  Source-Receptor  Relationship 

CRSTER  treats  up  to  19  point  sources,  no 
area  sources. 

All  point  sources  are  assumed  collocated. 

User  input  stack  height  is  used  for  each 
source. 

User  input  topographic  elevation  is  used 
for  each  receptor,  but  must  be  below  top  of 
stack  or  program  will  terminate  execution. 

Receptors  are  assumed  at  ground  level. 

g.  Plume  Behavior 

CRSTER  uses  Briggs  (1969. 1971. 1972) 
plume  rise  equations  for  final  rise. 

Stack  tip  downwash  equation  from  Bnggs 
(1974)  is  used. 

For  rolling  terrain  (terrain  not  above  stack 
height),  plume  centerline  is  horizontal  at 
height  of  final  rise  above  the  source. 

Fumigation  and  building  downwash  are 
not  treated. 

h.  Horizontal  Winds 

Constant,  uniform  (steady-state)  wind  is 
assumed  for  an  hour. 

Straight  line  plume  transport  is  assumed  to 
all  downwind  distances. 

Separate  set  of  wind  speed  profile 
exponents  (EPA,  1980)  for  both  rural  and 
urban  cases  are  used. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used  in  CRSTER  with  no 
adjustments  made  for  variations  in  surface 
roughness  or  averaging  times. 

Urban  dispersion  coe^icients  from  Briggs 
(Gifford,  1976)  are  used.  Buoyancy-induced 
dispersion  (Pasquill.  1976)  is  included. 

Six  stability  classes  are  used. 

k.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used  with  no  adjustments  made  for 
surhce  roughness. 

Urban  dispersion  coefficients  from  Briggs 
(Gifford,  1975)  are  used.  Buoyancy- induced 
dispersion  (Pasquill,  1976)  is  included. 

Six  stability  classes  are  used. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
standard  deviation  equals  1.6  times  the 
mixing  height;  uniform  mixing  is  assumed 
beyond  that  point. 

Perfect  reflection  is  assumed  at  the  ground. 

1.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

m.  Physical  Removal 

Physical  removal  is  not  explicitly  treated. 

n.  Evaluation  Studies 

Klug,  W.,  1974.  Dispersion  from  Tall 
Stacks.  Fiflh  NATO/CCMS  International 
Technical  Meeting  on  Air  Pollution 
Modeling,  Denmark. 

Londergan,  R.  J..  N.  E.  Bowne,  D.  R. 
Murray,  H.  Borenstein,  and  J.  Mangano,  1980, 
An  Evaluation  of  Short-Term  Air  Quality 
Models  Using  Tracer  Study  Data.  Report  No. 
4333.  American  Petroleum  Institute, 
Washington.  DC 
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D  A.  L>-nn.  1981.  Evaluation  of  Point  Source 
Dispersion  Models.  EPA  Publication  No. 
BPA-450/4-81-032.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC. 

M:!!s  M  T  .  and  F.  A.  Record,  1975. 
Con-.p.-".T^n,.v8  Analysis  of  Time 
Concentration  Relationships  and  the 
Validation  of  a  Single  Source  Dispersion 
Model.  EPA  Publication  No.  EPA-450/3-75- 
083.  U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC. 

Mills,  M.  T.  and  R.  W  Stem.  1975.  Mode! 
Validation  and  Tiine-Concentration  Analysis 
of  Three  Power  Plants.  EPA  Publication  No. 
EPA-450/376-002.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC. 

Lond-rgar.  R..  D.  Minott,  D.  Wackter,  T. 
Kincaid,  and  B.  Bonitata,  1983.  Evaluation  of 
Rural  Air  Quality  Simulation  Models.  EPA 
Publication  No.  EPA-450/4-83-033.  U.S. 
Envutjnmental  Protection  Agency,  Research 
Triangle  Park,  NC 

TRC-Environmental  Consultants,  Inc., 
1983.  Overview.  Results,  and  Conclusions  for 
the  EPRI  Plume  Model  Validation  and 
Development  Project:  Plains  Site.  EPRI  EA- 
3074.  Electric  Power  Research  Institute,  Palo 
Alto,  CA. 

.\  8     !  rban  •.i.'s.hr'!  Model  fUAM) 

Hejcrences 

Environmental  Protection  Agency,  1990. 
User's  Guide  for  the  Urban  Airshed  Model, 
Volumes  I-VIU.  EPA  Pubbcation  No$.  EPA- 
4S0/4-9O-O078-C,  d(R),  e-g:  BPA-454/B-93- 
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AvaUability 

The  model  code  is  available  on  the  Support 
Center  for  Regulatory  Air  Models  Bulletin 
Board  System  and  also  from  the  National 
Technical  Information  Senice  (see  page  A- 
1). 

Abstract 

UA.M  is  an  urban  scale,  three  dimensional, 
grid  type  numerical  simulation  model.  The 
model  incorporates  a  condensed 
photochemical  kinetics  mechanism  for  urban 
atmospheres.  The  UAM  it  designed  for 
computing  ozone  (O3)  concentrations  under 
short-term,  episodic  conditions  lasting  one  or 
two  days  resulting  from  emissions  of  oxides 
of  nitrogen  (NOx).  volatile  organic 
compounds  (VCXZ).  and  carbon  monoxide 
(CO).  The  model  treats  urban  VOC  emissions 
as  their  carbon-bond  surrogatei. 

a  Recommendations  for  Regulator^' Use 

UAM  is  appropriate  for  the  following 
applications:  Urban  areas  having  significant 
none  attainment  problems  and  one  hour 
averaging  thnes. 

UAM  has  many  options  but  no  specific 
recommendations  can  be  made  at  this  time 
on  all  options  The  reviewing  agency  should 
be  consulted  on  selection  of  options  to  he 
used  in  regulatory  applications. 


b.  Input  Requirements 

Source  data:  Gridded.  hourly  emissions  of 
PAR,  OLE,  ETH,  XYL.  TOL,  ALD2,  FORM, 
ISOR,  ETOTH.  MEOH.  CO.  NO  ard  NO:  for 
low-level  sources.  For  major  elevated  jwjiat 
sources,  hourly  emissions,  stack  height  stack 
diameter,  exit  velocity,  and  exit  temperature. 

Meteorological  data;  Hourly,  gridded. 
divergence  free,  u  and  v  wind  components 
for  each  vertical  level;  hourly  gridded  mixing 
heights  and  surface  temperatures;  hourly 
exposure  class;  hourly  vertical  potential 
temperature  gradient  above  and  below  the 
mixing  height;  hourly  surface  atmospheric 
pressure;  hourly  water  mixing  ratio;  and 
gridded  surface  roughness  lengths. 

Air  quality  data:  Concentration  of  all 
carbon  bond  4  species  at  the  beginning  of  the 
simulation  for  each  grid  cell;  and  hourly 
concentrations  of  each  pollutant  at  each  level 
along  the  inflow  boundaries  and  top 
boundary  of  the  modeling  region. 

Other  data  requirements  are;  Hourly  mixed 
layer  average.  NOj  photolysis  rates;  and 
ozone  surface  uptake  resistance  along  with 
associated  gridded  vegetation  (scaling) 
factors. 

c.  Ovtput 

Printed  output  includes: 

•  Gridded  Instantaneous  concentration 
fields  at  user-specified  time  intervals  for 
user-specified  pollutants  and  grid  levels; 

•  Gridded  time-average  concentration 
fields  for  user-specified  time  Intervals, 
pollutants,  and  grid  levels. 

d.  Type  of  Model 

UAM  is  a  three  dimensional,  numerical, 
photochemical  grid  model 

e.  Pollutant  Types 

UAM  may  be  used  to  model  ozone  (Os) 
formation  from  oxides  of  nitrogen  (N0»)  and 
volatile  organic  compound  (VOC)  emissions. 

f  Source-Receptor  Relationship 

Low-level  area  and  point  source  emissions 
are  specified  within  each  surface  grid  cell. 
Emissions  from  major  point  sources  are 
placed  within  cells  aloft  in  accordance  with 
calculated  effective  plume  heights. 

Hourly  average  concentrations  of  each 
pollutant  are  calculated  for  all  grid  cells  at 
each  vertical  level. 

g.  Plume  Behavior 

Plume  rise  is  calculated  for  major  point 
sources  using  relationships  recommended  by 
Briggs  (1971). 

h.  Horizontal  Winds 

See  Input  Requirements. 

i.  Vertical  Wind  Speed 

Calculated  at  each  vertical  grid  cell 
Interface  from  the  mass  continuity 
relationship  using  the  input  gridded 
horizontal  wind  field. 

)  Horizontal  Dispersion 

Horizontal  eddy  diffusivity  is  sft  to  a  user 
specified  constant  value  (nominally  50  mVs). 

k.  Vertical  Dispersion 

Vertical  eddy  diffusivities  for  unstable  and 
neutral  conditions  calculated  using 
relationships  of  Lamb  et  al.  (1977);  for  stable 
conditions,  the  relationship  of  Businger  and 


An,-a  (1574)  is  employed.  Sfabititv  class 

friction  velocity,  and  Monm-Ohukhov  iengih 

determined  using  prorpdure  of  Liu  el  al 

(rj7b). 

1.  Chemical  Transformation 

\]\}A  emolovs  a  simplified  version  of  the 
Carbon-Bond  IV  Mechan-sm  (CBM-IV) 
developed  by  Ger>-  et  al  (1988i  employing 
various  steady  state  approximations. 

m.  Physical  Removal 

Dry  deposition  of  ozone  and  other 
pollutant  species  are  calculated.  Vegetation 
(scaling)  factors  are  applied  to  the  reference 
surface  uptake  resistance  of  each  species 
depending  on  land  use  type. 
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NC 
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NC. 

Layland,  D.E.  and  H  S  Qile.  1983  A 
Review  of  Recent  Apphcaii-ins  of  the  SAl 
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EPA-450/4-84-004.  U  S.  Environmental 
Protection  Agenrv  Research  Triangle  Park, 
NC. 

Layland,  D.E.,  S.D.  Reynolds,  H.  Hogo  and 
W  R  Oliver,  1983.  Demonstration  of 
Photochemical  Grid  Model  Usage  for  Ozone 
Control  Assessment.  76th  Annual  Meeting  of 
the  Air  Pollution  Control  .Association, 
Atlanta,  GA. 

Morris,  R.E.  et  al..  1990.  Urban  Airsned 
Model  Study  of  Five  Cities.  EP.^  Publication 
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Environmental  Protection  Agency,  Research 
Triangle  Pa-k.  NC. 
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No.  82004.  Systems  Applications,  Inc..  San 
Rafael.  C.^. 

Schere,  K.L.  and  J.H.  Shreffler,  1932.  Final 
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A. 9    Offshore  and  C^astaJ  Dispersion  Model 
(OCD) 

Reference 

DiCristofaro.  D.  C.  and  S.  R.  Hanna,  1989. 
OCD:  The  Offshore  and  Cxiastal  Dispersion 
Model.  Version  4.  Volume  1:  User"!  Guide, 
and  Volume  D:  Appendices.  Sigma  Research 

Corporation.  Westfnrd,  MA  IKT\S  Nos-  PB 
93-144384  and  PB  :-i3-1443j:i 

A I  Jilability 

This  model  code  Is  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  and  also  from  the 
National  Technical  Information  Service  (see 

p^e  A-1). 

Technical 

Contncr  Minerals  Manaecmer.;  Sen-:,c,e. 
Attn.  Mr.  Dirk  Herkoff.  Parkway  Atiiun 
Building,  381  Eiden  Street,  Hemdon,  VA 
22070-4817,  Phone:  (703)  787-1735. 

Abstract 

OCD  is  a  straight-line  Gaussian  nwdel 
developed  to  determine  the  impart  of 
offshore  emissions  from  pom:,  dxea  or  lir.e 
sources  on  the  air  quality  of  coastal  reg..,:is 
OCD  incorporates  overwater  plunM  transpon 
and  dispersion  as  well  as  changes  that  ocxur 
as  the  plume  crosses  the  shi^'pline  Hcur'y 


meteorological  data  are  np*>ded  from  both 
offshore  and  onshore  locations.  These 
include  water  surface  temperature,  overwater 
air  temperatiire,  mixing  height,  and  relative 
hinnidity. 

Some  of  the  key  features  include  platform 
building  dovrawash,  partial  plume 
penetration  into  elevated  inversions,  direct 
use  of  turbulence  intensities  for  plume 
dispersion,  interaction  with  the  overland 
internal  boundary  layer,  and  continuous 
shoreline  fumigation. 

a.  Becomwendations  for  Regulatory  Use 

OCD  has  been  recommended  for  use  by  the 
Minerals  Management  Service  for  emissions 
located  on  the  Outer  Continental  Shelf  (50  PR 
12248;  28  March  1985).  OCD  is  applicable  for 
overwater  sources  where  onshore  receptors 
are  below  the  knrest  source  height  Where 
onshore  receptors  are  above  the  lowest 
source  height,  offshore  plume  transport  and 
dispersion  may  be  modeled  on  a  case-by-case 
vtsis  in  consultatian  with  the  EPA  Regional 
Office, 

b  Input  Requirements 

Source  data:  Point,  area  or  line  so\irce 
location.  p<-)llutant  emission  rate,  building 
height,  stack  height,  stack  gas  temperature, 
stack  mside  diameter,  stacx  gas  exit  velocity, 
stack  angle  from  vertical,  elevatioa  of  stack 
base  above  water  surface  and  grklded 
speciScation  of  the  laodywater  surfaces.  As 
an  option,  emission  rate,  stack  gas  exit 


.'V  a.'' 


temjjerature  can  be  varied 


hourly 

Meteoroiogira!  d.'Jta  ^ver  «■  iter):  Wind 
direction,  wind  speed,  mixing  height,  relative 
humidity,  air  temperature,  water  surface 
temperature,  vertical  wind  direction  shear 
(optional),  vertical  temperatiire  gradient 
(optional),  turbulence  intensities  (optional). 

Meteorological  data  (over  land):  Wii.d 
direction,  wind  speed,  temperature,  stability 
class,  mixing  height. 

Receptor  data:  Location,  height  above  local 
ground-level,  ground-level  elevation  above 
the  water  surfoce. 

c.  Output 

All  input  options,  specification  of  sources, 
receptors  and  land/water  map  including 
locations  of  sources  and  receptors. 

Summary  tables  of  five  highest 
concentrations  at  each  receptor  for  each 
averaging  period,  and  average  concentration 
for  entire  run  period  at  each  receptor. 

Optional  case  study  printout  with  hourly 
plume  and  receptor  characteristics.  Optional 
table  of  annual  impact  assessment  from  non- 
permanent  activities. 

Concentration  files  written  to  disk  or  tape 
can  be  used  by  ANALYSIS  postprocessor  to 
produce  the  tdghest  concentrations  for  each 
receptor,  the  cumulative  frequency 
distributions  for  each  receptor,  the  tabulation 
of  all  concentrations  exceeding  a  given 
threshold,  and  the  manipulation  of  hourly 
concentration  files. 

d  Type  of  Model 

OCD  IS  a  Gaussian  piu-iic  mttct', 
constructed  on  the  framawoiK,   if  thf-  MrTER 
model. 


e.  Pollutant  Types 

OCD  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

f.  SouTce-Beceptor  Felationship 

Up  to  250  point  sources,  5  area  sources,  or 
1  line  source  and  180  recepton  may  be  used. 

Receptors  and  sources  are  allowed  at  any 
location. 

The  coastal  configuration  is  determined  by 
a  grid  of  up  to  3600  rectangles.  Each  element 
of  the  grid  is  designated  as  either  land  or 
water  to  identify  the  coastline. 

g.  Plume  Behavior 

As  m  MPTER,  the  basic  plume  rise 
algorithms  are  based  on  Briggs' 
recommendations. 

Momentum  rise  includes  consideration  of 
the  stack  angle  from  the  vertical. 

The  effect  of  drilling  platforms,  ships,  or 
any  overwater  obstructions  near  the  source 
are  used  to  decrease  plume  rise  using  a 
revised  platform  downwash  algorithm  based 
on  laboratory  experiments. 

Partial  plume  penetration  of  elevated 
inversions  is  included  using  the  suggestions 
of  Briggs  (1975)  and  Weil  and  Brower  (1984). 

Continuous  shoreline  fumigation  is 
parameterized  using  the  Turner  method 
where  complete  vertical  mixing  through  the 
thermal  internal  boundary  layer  flTBL) 
occurs  as  soon  as  the  plume  intercepts  the 
TIBL. 

h.  Horizontal  Winds 

Constant,  uniform  wind  is  assumed  for 
each  hour. 

Overwater  wind  speed  can  be  estimated 
from  overland  wind  speed  using  relationship 
of  Hsu  (1981). 

Wind  speed  profiles  are  estimated  using 
similarity  theory  (Businger  1973).  Surface 
layer  fluxes  for  these  formulas  are  calculated 
from  bulk  aerodynamic  methods. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Horizontal  Dispersion 

Lateral  turbulence  intensity  is 
recommended  as  a  direct  estimate  of 
horizontal  dispersion.  If  lateral  turbulence 
intensity  is  not  available,  it  is  estimated  from 
boundary  layer  theory.  For  wind  speeds  less 
than  8  raJs,  lateral  turbulence  intensity  is 
assumed  inversely  proportional  to  wind 
speed. 

Horizontal  dispersion  may  be  enhanced 
because  of  obstructions  near  the  source.  A 
virtual  source  technique  is  used  to  simulate 
the  initial  plume  dilution  due  to  downwash. 

Formulas  recommended  by  PasquUl  (1976) 
are  used  to  calculate  buoyant  plume 
enhancement  and  wind  direction  shear 
enhancement. 

At  the  water/land  interface,  the  change  to 
overland  dispersion  rates  is  modeled  using  • 
virtual  source.  The  overland  dispersion  rates 
can  be  calculated  from  either  lateral 
turbulence  intensity  or  Pasquill-Gifford 
curves.  The  change  is  implemented  where 
the  plume  interce]}ts  the  rising  internal 
boundary  layer. 
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k   Verfital  Dispersion 

Observed  vertical  turbulence  intensi'v  is 
not  .■f:cmmnnded  as  a  dir^Kt  estimate  of 
vertical  dispersion  Turbulence  intensity 
should  be  estimated  from  boundary  layer 
tbeor>'  as  default  in  the  m-Kiei.  For  very 
stable  conditions,  vertical  dispersion  is  also 
a  function  of  iapse  rate 

Vertical  dispersiir.  may  be  enhanced 
because  of  obstructions  near  the  source.  A 
virtual  source  technique  is  used  to  simulate 
the  initial  plume  dilution  due  to  downwash. 

Formulas  recommended  by  Pasquill  (1976) 
are  used  to  calculate  buoyant  plume 
enhancement. 

At  the  water/land  interface,  the  change  to 
overland  dispersion  rates  is  modeled  using  a 
virtual  source.  The  overland  dispersion  rates 
can  be  calculated  from  either  vertical 
turbulence  intensity  or  the  Pasquill-Cifford 
coefficients.  The  change  is  implemented 
where  the  plume  intercepts  the  rising 
internal  boundary  layer. 

1  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Different  rates  can  be 
specified  by  month  and  by  day  or  night. 

m  Physical  Removal 

Physical  removal  is  also  treated  using 
exponential  decay. 

n  Evaluation  Studies 

DiQistofaro,  D  C  and  S  R.  Hanna,  1989. 
OCD  The  Offshore  and  Coastal  Dispersion 
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Hanna  S  R  and  D  C.  DlCristofaro,  1988. 
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DC 

Hanna  ,S  R  .  L  L  Schulman,  R.  J.  Paine 
and  I  E  Plei.m,  1^84  The  Offshore  and 
Coastal  Dispers.on  fOCD)  Model  User's 
Guide,  Revised.  DCS  Study.  MMS  84-0069. 
Environ-Tiental  Research  &  Technology,  Inc.. 
Concord.  S<A  (NTIS  No  PB  86-159803) 

Hanna.  S  R  ,  L,  L  Schulman.  R.  J.  Paine, 
I  E  Pleim.  and  .M  Baer  1985  Development 
and  Evaluation  of  the  Offshore  and  Coastal 
Dispersion  (OCD;  Model.  Journal  of  the  Air 
Pollution  Control  Association,  35: 1039- 
1047 

A  10     E.MIS.SION"S  A.VD  DISPERSIO.N 
MODEUNG  SYSTEM  (EDMS) 
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Sega:  H  M..  1991.  "EDMS— 
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4,  USAF  Report  No,  ESL-TR-68-53,  Federal 
Aviation  Administration.  800  Independence 
Avenue.  SW  .  Washington.  DC  20591.  (NTIS 
No-  ADA  19900,31 

Segal.  H.  M  ,  1988  "A  Microcomputer 
Pollution  Model  for  Civilian  Airports  and  Air 


Forre  Bases — Model  Application  and 
Barkgroiind  '  FAA  Report  No,  FAA-EE-88- 
5,  r.SAF  Report  No  ESL-TR -88-55.  Federal 
Aviation  Administration  8(X)  Independence 
Avenue.  SW.,  Washington,  DC  20591.  (NTIS 
No.  ADA  199794 J 

Availabiltty 

EDMS  Is  available  for  $40  from  the  address 
listed  below:  Federal  Aviation 
Administration.  Attn:  Mr.  Howard  Segal. 
AEE-120,  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Phone;  (202)  267- 
3494. 

Abstract 

EDMS  is  a  combined  emissions/dispersion 
model  for  assessing  pollution  at  civilian 
airports  and  military  air  bases  This  model, 
which  was  jointly  developed  by  the  Federal 
Aviation  Administration  (FA.M  and  the 
United  States  Air  Force  (US,\F).  produces  an 
emission  inventory  of  all  airport  sources  and 
calculates  concentrations  produced  by  these 
sources  at  specified  receptors  The  system 
stores  emission  fectors  for  fixed  sources  such 
as  fuel  storage  tanks  and  incinerators  and 
also  for  mobile  sources  such  as  automobiles 
or  aircrafl.  EDMS  incorporates  an  emissions 
model  to  calculate  an  emission  inventory  for 
each  airport  source  and  a  dispersion  m.odel. 
the  Graphical  Input  Microcomputer  Model 
(GIMM),  (Segal.  1983)  to  calculate  pollutant 
concentrations  produced  by  these  sources  at 
specified  receptors  The  GIMM,  which 
processes  pwint,  area,  and  line  sources,  also 
incorporates  a  special  meteorological 
preprocessor  for  pnxressing  up  to  one  year  of 
National  Climatic  Data  Center  (NCDC)  hourly 
data.  The  model  operates  in  both  a  screening 
and  refined  mode,  accepting  up  to  1 70 
sources  and  10  receptors. 

a.  Recommendations  for  Regulatory  Use 

EDMS  is  appropriate  for  the  following 
applications: 

•  Cumulative  effect  of  changes  in  aircraft 
operations,  point  source  and  mobile  source 
emissions  at  airports  or  air  bases: 

•  simple  terrain: 

•  transport  distances  less  than  50 
kilometers:  and 

•  1-hour  to  annual  averaging  times. 

b.  Input  Requirements 

All  data  are  entered  through  a  "runtime" 
version  of  the  Condor  data  base  which  is  an 
integral  part  of  EDMS.  Typical  entry  items 
are  source  and  receptor  coordinates,  percent 
cold  starts,  vehicles  per  hour,  etc  Some  point 
sources,  such  as  heating  plants,  require  stack 
height,  stack  diameter,  and  effluent 
temperature  inputs. 

Wind  speed,  wind  direction,  hourly 
temperature,  and  Pasquill-Gifford  stability 
category  (P-G)  are  the  meteorological  inputs. 
They  can  be  entered  manually  through  the 
EDMS  data  entry  screens  or  automatically 
through  the  processing  of  previously  loaded 
NCDC  hourly  data. 

c.  Output 

Printed  outputs  consist  of: 

•  A  monthly  and  yearly  emission 
inventory  report  for  each  source  entered,  and 

•  A  concentration  summing  report  for  up 
to  8760  hours  (one  year)  of  data. 


d  T>7)e  of  Model 

For  its  emissions  inventory  calculations, 
EDMS  uses  algonthms  consistent  with  the 
Er.\  Compilation  of  ,\ir  Pollutant  Emission 
Factors,  AP-42  For  its  dispersion 
calculations.  EDMS  uses  the  GIMM  model 
which  is  described  m  reports  FAA-EE-88— 4 
ami  FAA-EE-68-5.  referenced  above.  GIMM 
u:>hs  a  Gaussian  plume  algorithm. 

e.  Pollutant  Typei> 

EDMS  inventories  and  calculates  the 

dispersion  of  carbon  monoxide,  nitrogen 
oxides,  sulphur  oxides,  hydrocarbons,  and 
suspended  particles 

f  Source-Receptor  Relationship 

Up  to  170  sources  and  10  receptors  can  be 
treated  simultaneously  Area  sources  are 
treated  as  a  series  of  lines  that  are  positioned 
perpendicular  to  the  wind. 

Line  sources  (roadways,  runways)  are 
modeled  as  a  series  of  points.  Terrain 
elevation  differences  between  sources  and 
receptors  are  neglected. 

Receptors  are  assumed  to  be  at  ground 
level. 

g  Plume  Rehavior 

Plume  rise  is  calculated  for  all  point 
sources  (heating  plants,  incinerators,  etc.) 
using  Briggs  plume  rise  equations  (Catalano, 
1986:  Bnggs.  1969,  Bnggs.  1971;  Briggs. 
1972) 

Building  and  stack  tip  downwash  effects 
are  not  treated. 

Roadway  dispersion  employs  a 
modification  to  the  Gaussian  plume 
algorithms  as  suggested  by  Rao  and  Keenan 
(1980)  to  account  for  close-in  vehicle- 
induced  turbulence. 

h.  Horizontal  VVjnrfs 

Steady  state  winds  are  assumed  for  each 
hour.  Winds  are  assumed  to  be  constant  with 
altitude- 

Wmds  are  entered  manually  by  the  user  or 
automatically  by  reading  previously  loaded 
NCC  annual  data  files. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  to  be  zero. 

j.  Horizontal  Dispersion 

Four  stability  classes  are  used  (P-G  classes 
B  through  E). 

Horizontal  dispersion  coefficients  are 
computed  using  a  table  looitup  and  Imear 
intarpolation  scheme  Coefficients  are  based 
on  Pasquill  (1976)  as  adapted  by  Petersen 
(1980). 

A  modified  coefficient  table  is  used  to 
account  for  traffic-enhanced  turbulence  near 
roadways  Coefficients  are  based  upon  data 
included  in  Rao  and  Keenan  (1980) 

k.  Vertical  Dispersion 

Four  stability  classes  are  used  (P-G  classes 
B  through  E), 

Vertical  dispersion  coefficients  are 
computed  using  a  table  lookup  and  linear 
interpolation  scheme.  Coefficients  are  based 
on  Pasquill  (1976)  as  adapted  by  Petersen 
(1980). 

A  modified  coefficient  table  is  used  to 
account  for  traffic-enhanced  turbulence  near 
roadways  Coefficients  are  based  upon  data 
from  Rao  and  Keenan  (1980). 


UMI 


Federal  Register  /  Vol.  58.  No.  137  /  Tuesday.  July  20,  1G93  ,'  Rules  and  Ri;guhtiou.s 


3ee; 


1.  Chemical  Transformation 

Chemical  tian'itdrma'ions  are  not 
accounted  for 

m.  Physical  Removal 

Deposition  is  not  treated. 

n.  Evaluation  Studies 

Segal.  H,  M.  and  P.  L.  Hamilton.  1988.  A 
Microcomputer  Pollutirai  Model  for  Civilian 
Airports  and  Air  Force  Bases — Model 
Description.  FAA  Report  No  FAA-EE-«8-4; 
USAF  Report  Na  ESL-TR-68-53,  Federal 
Aviation  Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 

Segal.  H.  M.,  1988.  A  Microcomputer 
Pollution  Model  for  Civilian  Airports  and  Air 
Force  Bases — Model  Application  and 
Background.  FAA  Report  No.  FAA-EE-88-5; 
USAF  Report  No.  ESL-TR-88-55,  Federal 
Aviation  Administration.  800  Independence 
Avpnue  SW  .  Washington  DC  aOSQI 

All     Complex  Terrain  Dispersion  Model 
Plus  .^Igontkms  for  I'lutabte  Situation!* 
(CTDMPLLSJ 

Reference 

Perry,  S.  C,  D.  J.  Bums,  L  H   Acnn^   K 

J.  Paine,  M.  G,  Dennis,  M.  T.  M.i;s,  D  G 
Strimaitis.  R.  J.  Yamartino  and  E,  M.  Insley, 

1989  I'sfir's  Guide  to  the  Complex  Terrain 
Dispersion  Mode!  Plus  Aigonthms  far 
Unstabie  Situations  iCTDMPLl.  Sj  Voiume  1: 
Model  Descriptions  and  User  inilr.ictioris 
EPA  Publication  \o,  EP A -fifX).  8-89-041 
Environmental  Protection  Age:i(  v  Research 
Triangie  Park.  NC.  (NTIS  No  PB  8»-18U24) 
Pa;na,  R.  |,.  D  G.  Stnciaitis,  M  G  Dennis. 
R  !  'I'amartino.  M.  T.  Mills  arid  E  M  insley, 
1M7.  User's  Guide  to  the  Qaropiex  Terrain 
Dispersion  Model,  Volume  1   EPA 
Publication  No,  EPA-600/8-8:-O58a  l'  S 
Environmental  Protection  Agencv,  Research 
Triangle  Park.  NC.  [NTIS  No  PB '8^162169) 

Ava:iabiiity 

This  model  code  is  available  nn  t.he 
Support  Center  for  Regulator,-  .^ir  .Mod^'l,'; 
Bulletin  Board  System  and  aiso  from  the 
National  Technical  Fnfcrms'icn  Service  [See 
pageA-1). 

Abstract 

CTDMPLL'S  IS  a  refined  poi.'-it  so-^tcp 
Gaussian  air  quah'v  model  for  use  in  ail 
stability  conditions  for  conr.plpx  tprram 
applications.  It  contains,  m  its  entirety,  the 
technology  of  CTDM  for  stable  and  neutral 
conditions.  However.  CTDMPLL'S  can  also 
simulate  davlime,  unstable  conditions,  and 
has  a  number  of  additional  capabilities  for 
improved  user  friendliness  Its  use  of 
meteorological  data  and  terrain  information 
is  different  from  other  EP.^  models, 
considerable  detail  for  bot.h  types  of  input 
data  is  required  and  is  supplied  bv 
preprocessors  specificailv  desiisned  for 
CTD.MPLUS.  CTD.MPLUS  requires  the 
parameterization  of  individual  bill  shapes 
using  the  terrain  preprocessor  an^:  'ne 
association  of  each  mode!  receptor  with  a 
particular  hiil. 

a  Recommendation  for  EtgLiaior,  Use 

CTDMPLUS  is  appropriate  for  the 
following  applications: 
•  Elevated  point  sources; 


•  Terrain  elevations  above  stack  lop; 

•  Rural  or  urban  areas; 

•  Transport  distances  less  than  50 
kilometers;  and 

•  One  hour  to  annual  averaging  times 
when  used  with  a  post- processor  program 
such  as  CHAVG. 

b  Input  Requirements 

Source  data;  For  each  source,  user  supplies 
source  location,  height,  stack  diameter,  stack 
exit  velocity,  stack  exit  temperature,  and 
emission  rate;  if  variable  emissions  are 
appropriate,  the  user  supplies  hourly  values 
for  emission  rate,  stack  exit  velocity,  and 
stack  exit  temperature. 

Meteorological  data;  The  user  must  supply 
hourly  averaged  values  of  wind,  temperature 
and  turbulence  data  for  creation  of  the  basic 
meteorological  daU  file  f  PROFILE"). 
Meteorological  preprocessors  then  create  a 
SURFACE  data  file  (hourly  values  of  mixed 
layer  heights,  surface  friction  velocity, 
Monin-Obukhov  length  and  surface 
roughness  length)  and  a  RAWINsonde  data 
file  (upper  air  measurements  of  pressure, 
temperature,  wind  direction,  and  wind 
speed). 

Receptor  data;  Receptor  names  (up  to  400) 
and  coordinates,  and  hill  number  (each 
receptor  must  have  a  hill  number  assigned). 

Terrain  data;  User  inputs  digitized  contour 
information  to  the  terrain  preprocessor  which 
creates  the  TERRAIN  data  file  (for  up  to  25 
hilU). 

c.  Output 

When  CTDMPLUS  is  run.  it  produces  a 
concnnfration  file,  in  either  binary  or  text 
f  rmat  (user's  choice),  and  a  list  file 
r  untaining  a  verification  of  model  inputs,  i.e., 

•  Input  meteorological  data  from 
"SURFACE"  and  "PROnLE" 

•  Stack  dat.i  '^r  each  source 

•  Terrain  i,ifnrmation 

•  R'^reptor  information 

•  Source- receptor  location  (line  printer 
map). 

In  addition,  if  the  case-study  option  is 
selected,  the  listing  includes: 

•  Meteorological  variables  at  phime  height 

•  Geometrical  relationships  between  the 
source  and  the  hill 

•  Plume  characteristics  at  each  receptor, 
i,e.. 

—  distarjce  in  along-flow  and  cross  flow 
direction. 

—  effective  plume-receptor  height 
difference. 

— •  effective  Oy  &  Ot  values,  both  flat  terrain 
and  hill  induced  (the  difi^erence  shows  the 
effect  of  the  hill). 

— •  concentration  components  due  to 
WRAP,  UFT  and  FLAT. 

If  the  user  selects  the  TOPN  option,  a 
summary  table  of  the  top  4  concentrations  at 
each  receptor  is  given.  If  the  ISOR  option  is 
selected,  a  source  contribution  table  for  every 
hour  will  be  printed. 

A  separate  disk  file  of  predicted  (1-hour 
only)  concentrations  ("CONC)  is  written  if 
the  user  chooses  this  option.  Three  forms  of 
output  are  possible: 

(1)  A  binary  file  of  concentrations,  one 
\  aiue  for  each  receptor  in  the  hourly 
secuence  as  run; 


(2)  A  text  file  of  concentrations,  one  value 
for  each  receprtor  in  the  hourly  sequence  as 
run;  or 

(3)  A  text  file  as  described  above,  but  with 
a  listing  of  receptor  information  (names, 
positions,  hill  number>al  the  beginning  of 
the  file. 

Hourly  information  provided  to  these  files 
besides  the  coucentrationt  themselves 
includes  the  year,  month,  day,  and  hour 
information  as  well  as  the  receptor  number 
with  the  highest  concentratkML 

d.  Type  of  Model 

CTD.MPLUS  is  a  refined  steady-state,  point 
source  plume  nKxiel  for  use  in  all  stability 
conditions  for  complex  terrain  applications. 

e.  Polhitant  Types 

CTDMPLUS  may  be  used  to  model  non- 
reactive,  primary  pc^utants. 

f.  Source-Receptor  Relationship 

Up  to  40  point  sources.  400  receptors  and 
25  hills  may  be  used.  Receptors  and  sources 
are  allowed  at  any  locatfon.  Hill  slopes  are 
assumed  not  to  exceed  IS*',  so  that  the 
linearized  equation  of  motion  for  Bouissinesq 
flow  are  applicable.  Receptors  upwind  of  the 
impingement  point,  or  those  associated  with 
any  of  the  hills  in  the  modeling  domain, 
require  separate  treatment. 

g.  Plume  Behavior 

As  in  CTDM,  the  basic  plume  rise 
algorithms  are  based  on  Briggs'  (1975) 
recommendations. 

A  central  feature  of  CTDMPLUS  for 
neutral/stable  coiKHtions  is  its  use  ot  e 
critical  dividing-streamlir>e  height  fHt)  to 
separate  the  flow  in  the  vicinity  of  a  hill  into 
two  separate  layers.  The  plume  component  in 
the  upper  layer  has  sufficient  kir»etic  energy 
to  pass  over  the  top  of  the  hill  while 
streamlines  in  the  lower  portion  are 
constrained  to  flow  in  a  horizontal  plane 
around  the  hill.  Two  separate  components  of 
CTDMPLUS  compute  ground-level 
concentrations  resulting  from  plume  material 
in  each  of  these  flows. 

The  model  calculates  on  an  bouriy  (or 
appropriate  steady  averaging  period)  besis 
how  the  plume  trajectory  (and,  in  stable/ 
neutral  conditions,  the  shape)  is  deformed  by 
each  hill.  Hourly  profiles  of  wind  and 
temperature  measurements  are  used  by 
CTDMPLUS  to  compute  plume  rise,  plume 
penetration  (a  formulation  is  included  to 
handle  penetration  into  elevated  stable 
layers,  based  on  Briggs  (1984)),  convective 
scaling  parameters,  the  value  of  He,  and  the 
Froude  number  above  He. 

h.  Horizontal  Winds 

CTTMi^PLUS  does  not  simulate  calm 
meteorological  conditions.  Both  scalar  and 
vector  wind  speed  observations  can  be  read 
by  the  model.  If  vector  wind  speed  is 
unavailable,  it  is  calculated  from  the  scalar 
wind  speed.  The  assignment  of  wind  speed 
(either  vector  or  scalar)  at  phime  height  is 
done  by  either 

•  Interpolating  between  observations 
above  and  below  the  plume  height,  or 

•  Extrapolating  (within  the  surface  layer) 
frtjm  the  nearest  measurement  height  to  the 
plume  height. 
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I   Vemcil  Wind  Speed 

Vertical  flow  ;s  treated  for  the  pi 
component  above  the  criljcai  dividing 
streamline  height  (H:);  see  "Plume 
Behavior" 

I   Honzontai  Dispersion 

Honzoutal  disp«rsion  for  stable 'neutral 
conditions  is  related  to  the  rurbulence 
velocity  scale  for  lateral  fluctuations,  o,.  far 
wh.ch  a  miniTi'.i.T.  value  of  0  2  m/s  is  used. 
Convective  scaiir.g  formulations  are  used  to 
es'i.-na'e  horizontal  dispersion  for  unstable 
conditions. 

k.  Vertical  Dispersion 

Direct  estimates  of  vertical  dispersion  for 
s?ab!e''neutral  conditions  are  based  on 
observed  vertical  furbulence  intensity,  e.g.. 
a.  (standard  deviation  of  the  vertical  velocity 

f.  jctua'ionj  In  simulating  unstable 
(convoctivel  conditions.  CTDMPLUS  relies 
on  a  skewed.  bi-Gaussian  probability  density 
function  (PDF)  description  of  the  vertical 
velocities  to  estimate  the  vertical  distribution 
of  pollutant  concentration. 

1  CheT.tcal  Trar.sfomation 

Chemical  transformation  Is  not  treated  by 

CTDMPLUS 

rr.  Physical  Removal 

Physical  removal  is  not  treated  by 
CTDMPLUS  (complete  reflection  at  the 
ground/hill  surface  is  assumed). 

n  E:a!uation  Studies 

B.rr.s  D  ! ,  L  H  Adams  and  S.  G.  Ferry, 

1 940  Tes'ing  and  Evaluation  of  the 
CTDMPLUS  Dispersion  Model  Da>'time 
Convective  Cond.tnns  Environinental 
Protection  Agencv  Re'search  Triangle  Park, 
NC. 

Paumier,  I  0    S  G.  Perr>'  and  D.  J.  Bums, 
1590  \n  Analysis  of  CTDMPLUS  Model 
Predictions  with  the  Lovett  Power  Plant  Data 
Bas"  Environmental  Protection  Agency. 
Research  Triangle  Park.  NC. 

Paumi^r.  |  O  ,  S.  G  Perr,-  and  D.  J.  Bums. 
1992  CTDMPLUS  A  Dispersion  Model  for 
Sources  near  Complex  Topography.  Part  IIi 
Performance  Characteristics.  Journal  of 
Applied  Meteorology,  31(7):  646-660. 
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B.O    Introduction  and  AvailabUity 

This  appendix  summarizes  key  features  cf 
refined  air  quality  models  that  may  be 
considered  on  a  case-by-case  basis  for 
individual  regulatory  applications.  For  each 
model,  information  is  provided  on 
availability,  approximate  cost  m  1990, 
regulatory  use.  data  input,  output  format  ana 
options,  simulation  of  atmospheric  physics 
and  accuracy  The  models  are  listed  by  name 
in  alphabetical  order. 

There  are  three  separate  conditions  u.nae: 
which  these  models  will  normally  'be 
approved  for  use:  First,  if  a  demonstration 
can  be  made  that  the  model  produces 
concentration  estimates  equivalent  to  the 
estimates  obtained  using  a  preferred  modei 
(e.g.,  the  maximimi  or  high,  second-high 
concentration  is  within  2%  of  the  estimate 
using  the  comparable  preferred  modeii 
second,  if  a  statistical  performance 
evaluation  has  been  conducted  usmg 
measured  air  quality  data  and  the  resu.rs  of 
that  evaluation  indicate  tiie  model  in 
.Appendix  B  performs  better  for  the 
application  than  a  comparable  mode!  in 
Appendix  .A  and  third,  if  there  is  no 
preferred  model  for  the  specific  appiicatuin 
but  a  refined  model  is  needed  to  satisfy 
regulatory  requirements.  Any  one  of  these 
three  separate  conditions  may  warrant  use  of 
these  m.odels.  See  section  3.2,  Use  of 
Alternative  Models,  for  additional  details 

Many  of  these  models  have  been  subiect  to 
a  performance  evaluation  by  comparison 
with  observed  air  quality  data.  A  sumjmarv  of 
such  comparisons  for  models  contained  in 
this  appendix  is  included  in  "A  Survey  of 
Statistical  Measures  of  Model  Performance 
and  Accuracy  for  Several  Air  Qiialitv 
Models",  EPA-450/4-83-001,  Where 
possible,  several  of  the  models  contained 
herein  have  been  subjected  to  rigorous 
evaluation  exercises,  including  (1)  statistical 


performance  measures  recconmended  by  the 
Amer.can  Meteorological  Society  and  (2) 
peer  scientific  reviews 

Any  availability  statement  for  models  in 
this  appendix  that  refers  to  the  User's 
Network  for  Applied  Modeling  of  Air 
Pollution  (UNAMAP)  should  be  ignored 
s:nc~e  the  I  N.AMAP  is  no  longer  operational. 
However  a  source  for  some  of  these  models 
and  user's  dotrumentation  is;  Computer 
Products,  .National  Technical  Infonnation 
Service  (NTIS),  U.S.  Department  of 
Commerce,  Springfield,  VA  22161,  Phone: 
(703)487-4650. 

A  number  of  the  mode!  codes  and  selected, 
abridged  user's  guides  are  also  available  from 
the  Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System '»  (SCRAM  BBS), 
Telephone  (919)'541-5742.  The  SCRAM  BBS 
is  an  electronic  bulletin  board  system 
designed  to  be  user  friendly  and  accessible 
from  an>-where  in  the  country.  Model  users 
with  personal  computers  are  encouraged  to 
use  the  SCR.AM  BBS  to  download  current 
mode!  codes  and  text  files. 

B  1     Air  Quality  Display  .Model  lAQDMi 

Reference 

TRW  Systems  Group  1969.  Air  Quality 
Display  Model.  Prepared  for  National  Air 
Pollution  Control  Administration,  DHEW, 
U.S.  Public  Health  Service,  Washington,  DC 
(NTIS  No.  PB  189194) 

Avuilabuity 

The  above  I'ser's  Guide  is  available  from 
NTIS  at  a  cost  of  SI  6.95.  This  model  is 
available  at  no  cost  in  the  form  of  a  punched 
card  deck  from:  Library  Services,  MD-35, 
I:  S  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Caroliiia 
27711,  Attn:  Ann  Ingram. 

Abstract 

AQDM  is  a  climatological  steady  state 
Gaussian  plume  model  that  estimates  annual 
arithmetic  average  sulfur  dioxide  and 
particulate  concentrations  at  ground  level  in 
urban  areas,  A  statistical  model  based  on 
Larsen  (1971)  is  used  to  transform  the 
average  concentration  data  from  a  limited 
number  of  receptors  into  expected  geometric 
mean  and  mavimiitn  concentration  values  for 
several  different  averaging  times. 

a  Recommendations  for  Regulator}'  Use 

AQDM  can  be  used  if  it  can  be 
(ienions'irated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  AQDM  must 
be  executed  in  the  equivalent  mode. 

AQDM  can  be  used  on  a  case-by-case  basis 
m  heu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3  2  that  AQDM  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options  modes  which  are  most  appropriate 
for  the  application  should  be  used. 


b  Input  Requirements 

Source  data  requirements  are:  Average 
emissions  rates  and  heights  of  emissions  for 

fX3int  and  area  sources;  stack  gas 
temperature,  stack  gas  exit  velocity,  and  stack 
inside  diameter  for  plume  rise  calculations 

for  pciint  sour'ps 


Meteorological  data  requirements  are: 
Stability  wind  rose  (STAR  deck),  average 
afternoon  mixing  height,  average  morning 
mixing  height,  and  average  air  temperature. 

Receptor  data  requirements  are:  number "^ 
and  locations  of  receptors.  If  the  Larsen 
transform  option  is  to  be  used  to  estimate 
short  averaging  time  concentrations, 
measured  standard  geometric  deviation  of 
concentrations  is  required. 

c.  Output 

Printed  output  Includes: 

One  month  to  one  year  average 
concentrations  (arithmetic  mean  only)  at 
each  receptor; 

Optional  arbitrary  averaging  time  by  Larsen 
(1971)  procedure  (typically  1-24  hr);  and 

Optional  individual  point,  area  source 
culpability  list  for  each  receptor. 

d.  Type  of  Model 

AQDM  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

AQDM  may  be  used  to  model  non-reactive 
pollutants.  Settling  and  deposition  are  not 
treated. 

f.  Source  Receptor  Relationship 

AQDM  applies  user-specified  locations  and 
stack  height  for  each  point  source. 

AQDM  uses  any  location  and  size  for  each 
area  source. 

Up  to  225  receptors  may  be  located  on 
uniform  rectangular  grid. 

Up  to  12  user-specified  receptor  locations 
are  permitted. 

Unique  release  height  is  used  for  each 
point  and  area  source.  Receptors  are  assumed 
to  be  at  ground  level. 

No  terrain  differences  between  source  and 
receptor  are  treated. 

g.  Plume  Behavior 

AQDM  uses  Briggs  (1969)  plume  rise 
formulas. 

No  plume  rise  is  calculated  for  area 
sources. 

Fumigation  and  downwash  are  not  treated. 

Zero  concentration  is  assumed  when 
plume  height  is  greater  than  mixing  height. 

h.  Horizontal  Winds 

Wind  data  are  input  as  stability  wind  rose 
(joint  frequency  distribution)  of  16  wind 
directions,  six  wind  speed  classes,  and  five 
stability  classes. 

No  variation  in  wind  speed  with  height  is 
assumed. 

Constant,  unifonn  (steady-state)  wind  is 
assumed. 

i.  Vertical  Wind  Speed 

Vertical  wind  sp>eed  is  assumed  equal  to 
zero. 

J,  Horizontal  Dispersion 

Pollutants  are  assumed  evenly  distributed 
across  a  22.5  degree  sector. 

Frequency  of  occurrence  of  a 
meteorological  state  is  interpolated  between 
sector  center  lines. 

Averaging  times  from  1  month  to  1  year  or 
longer  are  treated. 

L  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used. 
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Fivp  stability  classes  arn  as  defi!'.»<i  '^v 

Timer  !1%41   Stability  ciassps  r  inc.  Faro 

i)rr.h;:T»<i   and  assij?np<i  'ii<;t>'r<;i(r  v^l.its 

\v.,..:,j  .;.^h,'.tvis  ;•-;'!  ;ntemally  into 
60%day  40"^  r  ih'  w  •->"-.    wo  differing 
only  in  the  •reatmsr.!  o!  rr-.ix.:  g  height. 

Mixing  height  is  a  function  of  a  single 
input  afternoon  mixing  height,  a  single  input 
morning  mixing  height,  modified  by  the 
stability  class. 
I.  Chemical  Transformations 

Not  treated. 
m.  Physical  Removal 

Not  treated, 
n.  Evaluation  Stvdies 

McNidar.  R.R..  1977.  Variability  Analysis 
of  Long-term  Dispersion  Models,  joint 
Conference  on  Applications  of  Air  Pollution 
Meteorology,  American  Meteorology  Society. 
29  Sovem'Mr-3  December.  1977,  Salt  Lake 
City.  UT 

Turner  D  B    1  ft  Zimmerman,  and  A.D. 
Busse.  1973.  An  Evaluation  of  Some 
CUmatological  Dispersion  Models.  In 
Appendix  E,  User's  Guide  to  the 
Climatological  Dispersion  Model.  EPA 
PnbHcation  No,  EPA-R4-73-024. 
E.ivironmental  Protection  Agency.  Research 
Triangle  f^k.  NC 

Londergan.  R-I .  D  H  Minott.  D,I  Wachter 
and  RR.  Fizz.  1983,  Evaluation  of  Urban  Air 
Quality  Simulation  Models,  EPA  Publication 
No.  EPA-450/4-83-020.  US,  Environmental 
Protection  Agency,  Research  Triangle  Park. 
\r 

B  2     Air  Resources  Rej^iona!  PoiJuiJua 
.\vst4smen;  i.\RilPA)  Model 

Feference 

Mueller.  S  F  .  R.),  Valente.  T.L  Crawford. 
A  L  Sparks,  and  LL  Gautney.  Jr,.  1983. 
Description  of  the  Air  Resources  Regional 
Pollution  Assessment  (ARRPA)  ModeL  TV  A/ 
ONR'AQB-83/14,  Tennessee  Valley 
Authority.  Muscle  Shoals.  AL 

Availability 

The  computer  code  and  sample  input  for 
this  model  on  magnetic  tape  and  a  copy  of 
the  User  s  Guide  are  available  from: 
Computer  Services  Development  Branch. 
Office  of  Natural  Resources  and  Economic 
Dwvelopment.  Tennessee  Valley  Authority. 
OSWHA.  Muscle  Shoals.  AL  35660.  Phone; 
(205)  386-2985. 

A  hard  copy  of  the  model  output 
corresponding  with  the  sample  input  is  also 
available  The  cost  of  copying  model 
information  to  a  buyer-supplied  2400-tt.  high 
density  tape  is  estimated  to  be  about  $100, 
The  L'ser's  Guide  is  free  of  charge. 

Abstract 

The  ARRPA  model  is  a  medium/long-range 
segmented-plume  model  It  is  designed  to 
compute  air  concentrations  and  surface  dry 
mass  deposition  of  sulfur  dioxide  and  sulfate, 
\  unique  feature  of  the  model  is  its  use  of 
prognostic  meteorological  output  from  the 
National  Weather  Service  Boundary  Layer 
.Model  fOLM;  Bounrlar/  layer  conditions  are 
cr.mputed  by  ine  BLM  on  a  grid  with  a 
spatial  resolution  '>f  ^CIct..  and  are  archived 


in  intervals  of  3  hours  BIJM  output  used  by 
this  model  includes  three  dimensional  wind 
field  components  and  potential  tonnperature 
at  10  height  levels  from  the  <:'irfarp  throush 
2000m  above  the  surface 
a  Recommendations  for  Regulatory  Use 

Use  of  the  model  for  transport  distances  of 
less  than  10km  is  not  recommended.  For 
10km  to  beyond  50km.  there  is  no  specific 
recommendation  at  the  present  time.  The 
model  may  be  used  on  a  case-by-casa  basis. 

b.  Input  Requirements 

Source  data  requirements:  Location 
(latitude  and  longitude),  stack  height,  stack 
diameter,  stack  gas  exit  velocity,  stack  gas 
temperature.  SOi  emission  rate.  SO«= 
emission  rate,  stack  base  elevation. 

Meteorological  data  requirements;  Hourly 
wind  field  components  (u.v.w),  potential 
temperature  (6).  Pasquill-Gifford  stability 
class  and  mixing  height.  These  data  are 
obtained  as  output  from  the  BLM  output 
preprocessing  program  called  MDPP  (Mueller 
and  Valente.  1983).  Required  input  to  MDPP 
Is  BLM  output  (in  three-hour  Inten-als)  of  u. 
V.  w,  and  0.  surface  layer  friction  velocity 
(u-)  and  surface  layer  values  of  the  inverse 
Monin-Obukhov  length  (L-  ')■ 

Receptor  data  requirements:  Gridded 
receptor  array  coordinates  (x  and  y)  and 
receptor  heights  (z)  from  a  receptor 
preprocessing  program  called  HEIGHT 
HEIGHT  produces  a  user-designed  array  of 
points  which  may  be  skewed  up  to  ^90 
degrees  relative  to  the  model  x  axis.  The 
elevation  of  each  receptor  is  adjusted  to  give 
height  above  smoothed  model  terrain,  Non- 
gridded  receptors  can  be  specified  using 
latitude/longitude  coordinates. 

c.  Output 

Printed  output  includes: 

Listings  of  input  parameters  (except  for 
meteorological  data): 

Listing  of  hours  processed  and  fla^s  for 
missing  data  periods. 

Disk  output:  Parameters  for  controlling 
analysis  and  printout  options  in  the 
IX)Stprocessing  program  called  ANALYSIS; 
hourly  SO2  and  S04=  air  concentrations  and 
dry  deposition  amounts  at  each  receptor 

Optional  printed  output:  Two  programs  ar- 
available  for  displaying  model  output— 
DISPLAY  and  ANALYSIS;  DISPLAY  prints 
out  hourly  gndded  concentration  and/or 
deposition  fields  for  user-specified  lime 
periods;  ANALYSIS  prinU  out  (1)  the  five 
highest  concentrations  of  SOj  and/or  S04=  at 
each  receptor  for  1-hour.  3-hour  (optional) 
and  24-hour  (optional)  averaging  periods  (2' 
average  SOj  and/or  SO*  concentrations  at 
each  receptor  for  the  entire  analysis  p«riod 
and  (3)  gridded  SOj  and/or  SO,=  dry 
deposition  amounts  for  the  day  having  tht> 
greatest  dry  deposition  and  for  the  entire 
analysis  period, 

d.  Type  of  Model 

The  ARRPA  model  1$  a  Gaussian 
segmented-plume  nuxlel. 

e.  Pollutant  Types 

SOi  and  S04=  are  treated. 


I  Sourc»Raceptor Relationship 

One  source  is  treated  per  mode!  run, 
though  results  from  several  sources  may  bo 
supenir,  posed, 

Ei'.her  constant  or  variable  emission  rates 
may  be  used. 

Receptors  (up  to  100)  in  gridded  network 
may  have  different  elevations.  Height  of 
receptors  above  ground  is  variable. 

g  Plume  Behavior 

Plume  rise  is  computed  in  a  piecewise- 
continuous  manner  through  discrete  model 
layers  (.Mueller,  et  al.,  1983). 

Pl'ome  can  be  isolated  from  the  ground 
(loning). 

Plume  height  varies  in  time  and  space. 

h.  Horizontal  Winds 

H;iurly  horizontal  wind  components, 
specified  at  80km  intervals  across  the  model 
grid,  are  spatially  interpolated  and  vertically 
averaged  through  the  plum.e  depth  to  get 
plume  transport  vectors.  .\  model  option  is 
available  that  uses  the  wind  vector  near  the 
vertical  plume  center  instead  of  computings 
vertically-averaged  vector. 

I,  Vertical  Wind  Speed 

The  mass-conserving  BLM  wmd  field  usad 
in  this  model  provides  vertical  wind 
components  that  vary  horizontally  and 
vertically,  and  are  used  to  adjust  plume 
height. 
j.  Horizontal  Dispersion 

Plume  hdlf-width  (o,)  growth  goes  through 
four  stages. 

(1)  Growth  follows  Turner  curves  fnr  Oy  < 
1000m; 

(21  A  rransuion  in  growth  behavinr  frora 
Turner  curves  to  dynamical-siatistical 
(Lan;?evin!  th-:^<^r^.'  occurs  for  l()00m  <.a,  < 
WjOOm 

(.).  CJn.iwth  IS  based  on  dvr.a.T.n.ai- 
statistical  theory  for  o,  >  6000m:  eddy 
diffusivitvcjim.puted  from  Pasquill-Gitford 
stability  class; 

(41  Growth  approaches  that  de,<;r.nbed  by 
Taylor's  statistical  thwirv  (limi!  of 
dvnamical-staUstical  theory  for  time  much 
larger  than  the  Lagrangian  time  correlation) 
for  Oy  >  10,000m 
k   Vertical  Dispersion 

Plume  half-depth  !a,.!  growth  is  based  on 
combination  of  Bro<)».haven  ounces  for 
elevated  plumes  and  fiimer  curves  tor  near- 
ground  plumes 

Vertical  piume  structure  i.s  Gaussian,  with 
si:;ienmposed  refiectson  terms,  until  Ot 
becnm.es  sufficiently  large  that  a  vertically 
uniform  plume  assumption  is  appropriate. 

Maximum  depth  of  a  plume  is  2000m. 

1  CheTTitrr.l  Trvnsformation 

SO:  oxid-iiion  to  S0.=  is  treated  using  a 
first-order  chemir^l  reaction  rate  constant 
which  IS  parameterized  to  vary  hourly 
fnliowing  diurnal  and  wiasoi-.a!  cycles. 

m   Physical  Removal 

Dry  deposition  is  com.pu*f>d  using  thp 
source  dfipietion  equation.  Dr)  deposition 
velocities  vary  according  to  the  stability  of 
the  surface  layer 
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n.  Evaluation  Studies 

MuUer.  S.  F.  and  L.  W.  Reisinger,  1986. 
Evaluation  of  the  Air  Resources  Regional 
Pollution  Assessment  (ARRPA)  Model. 
(Report  in  FYogress). 

B3     APR  AC  ^3 

Reference 

Simmon,  P.  B.,  R.  M.  Patterson,  F.  L. 
Ludwig,  and  L.  B.  Jones.  1981.  The  APRAC- 
3/Mobile  1  Emissions  and  Diffusion 
Modeling  Package.  EPA  Publication  No. 
EPA-909/9-81-002.  U.S.  Environmental 
Protection  Agency,  Region  IX,  San  Francisco, 
CA.  (NTIS  No.  PB  82-103763) 

Availability 

This  model  is  available  as  part  of 
UNAMAP  (Version  6).  The  computer  code  is 
available  on  magnetic  tape  from:  Computer 
Products,  National  Technical  Information 
-Service,  U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  Phone:  (703)  487- 
4650. 

Abstract 

APRAC-3  is  a  model  which  computes 
hourly  average  carbon  monoxide 
concentrations  for  any  urban  location.  The 
model  calculates  contributions  from 
disppfsion  on  various  scales:  extraurban, 
mainly  from  sources  upwind  of  the  city  of 
interest;  intraurban,  from  freeway,  arterial, 
and  feeder  street  sources;  and  local,  from 
disp<>rsion  within  a  street  canyon.  APRAC- 
3  requires  an  extensive  traffic  inventory  for 
the  city  of  interest.  APRAC-3,  as  it  exists  on 
I'NAMAP  (Version  6).  has  been  updated  with 
Mobile  2  emission  factors. 

a  Recommendations  for  Regulatory  Use 

AFRAC-3  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  APRAC-3 
must  be  executed  in  the  equivalent  mode. 

.APRAC-3  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated  using  the  criteria  in  Section 
3  2.  that  APRAC-3  is  more  appropriate  for 
the  specific  application.  In  this  case  the 
model  options/mode  which  are  most 
appropriate  for  the  application  should  be 
used. 

Although  the  user's  manual  for  APRAC-3 
contains  Mobile  1  emission  factors,  it  is 
recommended  that  those  emission  factors  be 
updated  with  the  latest  version  of  Mobile 
(Mobile  Source  Emissions  Model)  for  use  in 
regulatory  applications. 

b.  Input  Bequirements 

Source  data  requirements  are:  Line  source 
(traffic  linlc)  end  points,  road  type  and  daily 
traffic  volume. 

Meteorological  data  requirements  are: 
Hijurly  wind  direction  (nearest  10  degrees), 
.hourly  wind  speed,  and  hourly  cloud  cover 
for  stability  calculations. 

Receptor  data  requirements  are: 
Coordinates  for  up  to  10  receptors  for  any 
single  day  and  up  to  8  receptors  for  the 
intersection  submodel. 

c.  Output 

Printed  ouput  includes 

Hciurlv  caiculatiors  at  eet  r  -pi  eptor. 


(i    T^-pe  of  Model 
APRAC-3  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

APRAC-3  may  be  used  to  model  primary 
pollutants. 

f.  Source-Receptor  Relationship 

Traffic  links  may  have  arbitrary  length  and 
orientation.  Off-link  traffic  is  allocated  to 
two-mile  square  grids.  Link  traffic  emissions 
are  aggregated  into  a  receptor  oriented  area 
source  array. 

The  boundaries  of  the  area  sources  actually 
treated  are  (1)  arcs  at  radial  distances  from 
the  receptor  which  increase  in  geometric 
progression,  (2)  the  sides  of  a  22.5°  sector 
oriented  upwind  for  distances  greater  than 
1000m,  and  (3)  the  sides  of  a  45"  sector 
oriented  upwind  for  distances  less  than 
1000m. 

A  similar  area  source  array  is  established 
for  each  receptor. 

Sources  are  assumed  to  be  at  ground  level. 

Up  to  10  receptors  are  accepted  for  any 
single  day. 

Up  to  625  receptors  are  accepted  for  a 
single-hour. 

Up  to  8  receptors  are  accepted  for  the 
Intersection  submodel. 

Receptors  are  at  ground  level. 

Receptor  locations  are  arbitrary. 

Four  internally  defined  receptor  locations 
on  each  user-designated  street  are  used  in  a 
special  street  canyon  sub-model. 

A  box  model  is  used  to  estimate 
contribution  from  upwind  sources  beyond 
32km  based  on  wind  speed,  mixing  height, 
annual  fuel  consimiption. 

In  street  canyon  sub-model,  contribution 
from  other  streets  is  included  in  background. 

g.  Plume  Behavior 

Plume  rise  is  not  treated. 

Fumigation  and  downwash  are  not  treated 
except  in  street  canyon  sub-model.  In  street 
canyon  sub-model,  a  helical  circulation 
pattern  is  assumed. 

h.  Horizontal  Winds 

User  input  hourly  wind  speed  and 
direction  in  tens  of  degrees  are  used. 

No  variation  of  wind  speed  or  direction 
with  height  is  assumed. 

Constant,  uniform  (steady-state)  wind  is 
assumed  within  each  hour. 

The  model  can  interp)olate  winds  at 
receptors  if  more  than  one  wind  is  provided. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero  except  in  street  canyon  sub-model. 
Helical  circulation  assumed  by  street  canyon 
sub-model. 

j.  Horizontal  Dispersion 

Sector  averaging  is  used  with  uniform 
distribution  within  sectors.  Sector  size  is  22.5 
degrees  beyond  1km  and  45.0  degrees  within 
1km. 

k.  Vertical  Dispersion 

Six  stability  classes  are  used.  Stability  class 
is  determined  internally  from  user-supplied 
meteorological  data  modified  from  Turner 
(1964) 

Dispersion  coefficients  are  adapted  from 
MtElroy  and  Pooler  (1968).  No  adjustments 
are  made  for  \ariations  in  surface  roughness. 


Downwind  distance  variation  of  o,  is 
assumed  to  be  ax*  for  purposes  of  doing 
analytical  integration. 

In  street  canyon  sub-model,  an  empmcal 
function  of  wind  speed  and  street  width  and 
direction  is  used. 

Perfect  reflection  at  the  surface  is  assumed. 

Mixing  height  is  ignored  until 
concentration  equals  that  calculated  using 
box  model.  A  box  model  (uniform  vertical 
distribution)  is  used  beyond  that  distance. 

1.  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated. 

n.  Evaluation  Studies 

Ludwig,  F  L  and  W.  F.  Dabberdt,  1972. 
Evaluation  of  the  APRAC-lA  Urban 
Dispersion  Model  for  Carbon  Dioxide,  SRI 
Project  8563.  Stanford  Research  Institute. 
Menlo  Park.  CA. 

B.4    COMPTER 

Reference 

State  of  Alabama,  1980.  COMPTER  Model 
Users  Guide.  Alabama  Department  of 
Environmental  Management,  Air  Division, 
Montgomery,  AL. 

Availability 

This  model  is  available  to  users  for  tape 
and  reproduction  charges.  If  a  tape  is  sent, 
the  reproduction  is  free.  Send  tape  and 
desired  format  and  specifications  to:  Mr. 
Richard  E.  Grusnick,  Chief,  Air  Division. 
Alabama  Department  of  Environmental 
Management,  1751  Federal  Drive, 
Montgomery.  AL  36109. 

Abstract 

COMPTER  is  based  on  the  Gaussian 
steady-state  technique  applicable  to  both 
urban  and  rural  areas.  The  model  contains 
the  following  attributes:  (a)  Determines 
maximum  24-hour,  3-hour,  1-hour  and 
variable  hour  concentrations  for  both  block 
and  running  averages;  (b)  elevated  terrain 
considered  with  the  standard  plume- 
chopping  technique  or  stability  dependent 
plume  path  trajectory;  (c)  uses  annual  hourly 
meteorological  data  in  the  CRSTER 
preprocessor  format;  (d)  uses  Pasquill-Gifford 
stability  curves;  (e)  allows  for  stability  class 
substitution  in  the  stable  categories.  Typical 
model  use  is  in  rural  areas  with  moderate  to 
low  terrain  features. 

a.  Recommendations  for  Regulatory  Use 

COMPTER  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  COMPTER 
must  be  executed  in  the  equivalent  mode. 

COMPTER  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3.2,  that  COMPTER  is  more  appropriate  for 
the  specific  application.  In  this  case  the 
model  options/modes  which  are  most 
appropriate  for  the  application  should  be 
used. 

b.  Input  Requirements 

Source  data  requirements  are:  Annual  or 
hourly  values  of  emission  rate,  exit  velocity. 
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s'icj.  gas  taicperature  stack  height,  and  stb.  it 
d.arr.eter 

M'^'f'oro logical  da'a  requirem<»n*i  are: 
Hourly  surfacp  we-Tiher  data  ir-jrr.  the  EPA 
rretforoloRica:  prcorKessor  ar'>«rarn, 
P-prir,:K-fsv,r  v^r  -•  .r:   ,,;:e'5  h't'irly  stability 
class  Wind  (1;r<?r*;nr.   w.cd  speed, 
•p—.r-'':::-'^  and  mixtng  height  Actiial 
ar.emometer  heijjnt  Is  s:r.2le  v?i!ue)  is 
opitioQal. 

'  RfH.epVoT  idtd  :pnL.-<';nents  are:  Individual 
r^-:  ■";:■   :     .   :  trtitr-i    .r  a  iocatioQ  and 
distance  from  the  center  of  five  rings  of 
receptors,  or  a  combination  of  individual 
rwceptors  and  either  the  rectangular  grid  or 
the  rings  of  receptors.  Elevations  of  all 
receptors  may  be  input.    . 

r.  Output 

Prir.tod  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  at  each  receptor  for  averaging 
times  of  1,  3  and  24-hours,  a  user-selected 
averaging  time  which  may  be  2-12  hours 
(variable  hourly),  and  a  50  high  table  for  1. 
1  variable  hourly,  and  24-hours; 

,*ianual  arithmetic  average  at  each  receptor; 
and  the  highest  '.hour  and  24-hour 
concer.'ra'ions  ':v"r  the  receptor  field  for 
^ach  dt^''  "r": >:  "t»^'^^d. 

Computer  reaaaole  output  Includest 

Hourly.  3-hourly,  variable  hourly,  and  24- 
hourly  concentrations  for  each  receptor  on 
magnetic  storage  device 

d  Tvpe  of  Mijdei 

COMPTER  IS  ft  Gaussian  plume  model. 

f  PoUutar.t  T}-pes 

COMPTER  ma\  oe  osfKt  to  model  primary 
•fX\:utan's  Sef.ir.a  -ind  deposition  are  not 

i  ■^ourc-B^fpi^T  Relationship 

A  m<iximur:i  50  w.i^rr.es  and  200  receptors 
■iTs  treated 

COMPTER  app.es  ..ier-specified  locations 
of  vT-urt:es  ace  r^rept.irs. 

User  ;nput  stacj.  anigr.t  and  source 
charactenstics  for  each  source  ar«  applied. 

L'ier  input  topographic  elevation  for  each 
rf>c«ptor  IS  applied. 

Receptors  are  assL^T.ed  to  be  at  ground 
i^'.'*^l  I 

g.  Plume  Behav'.or 

Briggs'  ;i969.  197V  1972)  plume  rise 
equations  with  limited  mixing  are  used. 

PI  jme  height  is  adjustable  according  to 
s'ibhty  with  use  of  plume  path  coefficient. 

h  Horizontal  Winds 

Cxinstant.  uniform  [steady-state)  wind  U 

a.-'ii'ained  for  an  hour 

Straight  line  plume  L-anspof  Is  assumed  to 
all  downwind  distances 

Power  law  wind  profile  exponer.'s  used  arc 

0  10,  0  IS.  0,20,  0,25,  0,30,  a.nd  0  30,  for 
stability  classes  A  through  F.  respectively. 
,\nemomeler  height  is  assumed  to  be  10 
meters. 

1  Ver*:ai!  Wind  Speed 

Vertical  w;nd  speeds  art-  assumed  equal  to 
zero. 

1  Horizontal  Dispersion 

Dispersion  coefficients  are  bxrrr:  T urnf-r 
'1969),  with  no  ^Jrther  adjustments  marts  for 


variations  in  surface  roughness  or  averaging 
time. 

Optionally,  stability  class  7  may  be  treated 
as  Class  6. 

Other  options  for  stable  class  substitution 
Include  changing  stabilities  F  and  G  to  E.  and 
reducing  E.  F.  and  G  to  D.  E.  and  F, 
respectively, 
k.  Vertical  Dispersion 

Dispersion  coefficients  are  from  Turi-.er 
(1969).  with  no  further  adjustmen's  mad»  for 
variations  in  surface  roughness. 

Optionally,  by  source,  buoyancy  Induced 
dispersion  (AHJ/10)  is  included. 

Optionally,  stability  class  7  may  be  treated 
as  class  6. 

Other  options  for  stable  class  substitution 
include  changing  stabilities  F  and  G  to  E  and 
reducing  E,  F.  and  G  to  D.  E.  and  F. 
respecUvely. 
1  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated, 
n.  Evaluation  Studies 

Londergan,  R..  D.  Minott.  D  WaUter,  T 
Kincaid  and  D.  Bonitata,  1983.  Evaluation  of 
Rural  Air  Quality  Simulation  Models.  EPA 
Publication  No.  EPA-450/4-«3-003  U.S. 
Environmental  Protection  Agency,  Research 
Trtangle  Park.  NC 

B,5     ERT  Au  Quality  Model  (FRTAQ>— 
[Deleted] 

ERT  Visibility  Model 


Receptor  data  requirements  are:  Observer 
coordinates  vl  th  respect  to  source,  latitude, 
longitude,  time  zone,  date,  time  of  day, 
elevation,  relative  humidity,  background 
visual  range,  !ir.e-of-sight  azimuth  and 
elevation  angle,  inclination  ansjle  of  'he 
observed  cbtect,  distance  from  observer  to 
obiect,  obiect  and  surface  ret1'>ct;vity,  number 
and  spacing  of  integral  recpptor  points  along 
line  of  sight. 

Other  data  requirements  are  .Ambient 
concentrations  of  d  and  NO,  deptosifion 
v.'hKiity  of  TSP,  sulfate,  nitrate,  SO:  and  NO^. 
f.rst-order  transformation  rate  for  sulfate  and 
nitrate. 

c.  Output 

Printed  output  includes  both  summary  and 
detailed  results  as  follows:  Summary  output: 
Page  1 — site,  obsen-er  and  object  pammeters; 
page  2 — optical  pollutants  and  assrxiidted 
extinction  coefficients;  page  3— plume  modei 
Input  parameters:  page  4— total  calculated 
visual  range  reduction,  and  each  pollutant  s 


B6 

Rc/ti.'ence. 

ENSR  Consulting  and  Engineermg,  1990. 
ERT  Visibility  Model:  Version  4;  Technical 
Description  and  User's  Guide.  Document 
M2020-003.  ENSR  Consulting  and 
Engineering,  35  Nagog  Park.  Acton.  MA 
01720. 

Avail(^ility 

The  uaer's  guide  and  mode!  code  are 
available  from  the  Nabonal  Tech  ni  Mi 
Information  Service  (see  page  &~l  I 

i4bstract; 

The  ERT  Vlsibllit>  .Mixiei  :;>  a  (.au&sian 
dispersion  model  designed  to  estimate 
visibility  impairment  for  arbitrary  lines  of 
sight  due  to  isolated  point  source  emissions 
by  simulating  gas-to- particle  conversion,  dry 
deposition.  NO  to  NOj  conversion  and  linear 
radiative  transfer 

a.  Recommendations  for  Regulatory  Use 

There  is  no  specific  recommendation  at  the 
present  time.  The  ERT  Visibility  Model  may 
be  used  on  a  case-by-case  basis. 

b.  Input  Requirements 

Source  data  requirements  are  Stack  height. 
stack  temperature,  emissions  of  SOj.  NO,. 
TSP,  fraction  of  NO.  as  NOj,  fraction  of  TSP 
which  Is  carbonaceous,  exit  velocity,  and  exit 
radius. 

Meteorological  data  requirements  are 
Hourly  ambient  temperature  mixing  depth, 
wind  speed  a'  slack  height,  stability  class. 
potential  temperature  gradient,  and  wind 
direction. 


iciildtea  p 


t" 


me 


contribution,  page  5- 

contrast.  object  contrast  and  oh;5-ct  contrast 

degradation  at  the  550nm  wavelength;  page 

6 — calculated  blue/red  ratio  and  AE 

(U*VW*;  values  for  both  sky  and  obiect 

discoloration. 

Detailed  output;  Phase  frinctlons  for  each 
pollutant  m  four  wavelengths  (400.  450,  550, 
6*)0nm),  concentrations  for  each  pollutant 
along  sight  path,  solar  geometry,  contrast 
parameters  at  al!  wavelengths,  intensities. 
LTstimulus  values  and  chromaticifv 
coordinates  for  views  of  the  obtect,  siin, 
background  sky  and  plume 

d  T>7>e  of  Model 

ERT  Visibility  model  is  a  Gaussian  plume 
model  for  estimating  visibility  impairment 

e  Pollutant  Types 

Optical  activity  of  sulfate,  nitrate  (derived 
from  SO;  and  NOx  emissions),  primary  TSP 
and  NO2  IS  simulated. 
f  Source  Receptor  Relationship 

Single  source  and  hour  is  simulated, 
U'nlunited  n'umber  of  liaes-of-sight 
(receptors)  is  permitted  per  model  run. 

g.  Plume  Behavior 

Briggs  (1971)  plume  rise  equations  *rir  final 
rise  are  used, 
h.  Horizontal  Wind  Field 

A  single  wind  speed  and  direction  is 
specified  for  each  case  study  The  wind  is 
assumed  to  be  spatially  imiform 

I  Vertical  Wind  Speed 

Vertical  Kdnd  speed  Is  assumed  equal  to 
zero 
;  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used 
k.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used.  Mixing  height  is  accounted 
for  with  multiple  reflection  handled  by 
summation  of  series  near  the  source,  and 
Founer  representation  farther  downwind. 

1  Chemical  Transformation 

First  order  transformations  of  sulfates  and 
nitrates  are  used. 
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TVi   Pbx-sical  Ppm:'>va: 

Dry  deposition  is  treated  by  the  source 
depletion  method. 

n.  Evaluation  Studies 

Seigneur,  C,  R.  W.  Bergstrom,  and  A.  B. 
Hudischewskyj,  1982.  Evaluation  of  the  EPA 
PLUVUE  Model  and  the  ERT  Visibility 
Model  Based  on  the  1979  VISTTA  Data  Base, 
EPA  Publication  No.  EPA-450/4-82-008. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC. 

White,  W.  H.,  C.  Seigneur,  D.  W.  Heinold, 
M.  W.  Eltgroth,  L.  W.  Richards,  P.  T.  Roberts. 
P.  S.  Bhardwaja,  W.  D.  Conner  and  W.  E. 
Wilson,  Jr.,  1985.  Predicting  the  Visibility  of 
Chimney  Plumes:  An  Inter-comparison  of 
Four  Models  with  Observations  at  a  Well- 
Controlled  Power  Plant.  Atmospheric 
Environment.  19:  515-528. 

B.7    HIWAY-2 

Reference 

Petersen.  W.B..  1980.  User's  Guide  for 
HIWAY-2.  EPA  Publication  No.  EPA-600/8- 
80-018.  U.S.  Environmental  Protection 
Agency,  ESRL,  Research  Triangle  Park,  NC 
fNTlS  No.  PB  80-227556) 

Availabiii'.v 

This  model  is  available  as  part  of 
UNAMAP  (Version  6).  The  computer  code  is 
available  on  magnetic  tape  from:  Computer 
Products,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  Phone:  (703)  487- 
4650. 

Abstract 

HI\VAY-2  can  be  used  to  etttonls  At 

concentrations  of  non-reactive  pollutants 
from  higtiway  traffic.  This  steady  s'a!" 
Gaussian  model  can  be  applied  to  ieiermiae 
air  pollution  concentrations  at  receptor 
locations  downwind  of  "at-grade"  and  "cut 
section"  highways  located  in  relatively 
uncomplicated  terrain.  The  model  is 
applicable  for  any  wind  direction,  highway 
orientation,  and  receptor  location.  The  model 
was  deveiof>ed  for  situations  where 
horizontal  wind  flow  dominates.  The  model 
cannot  consider  complex  terrain  or  large 
obstructions  to  the  flow  such  as  buildings  or 
large  trees. 

a  Recommendations  for  Regulatory  Use 

HrWAY-2  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  HIWAY-2 
must  be  executed  in  the  equivalent  mode. 

HIWAY-2  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2,  that  HIWAY-2  is  more  appropriate  for 
the  specific  applicaticn.  In  this  case  the 
model  options/modes  which  are  most 
appropriate  for  the  application  should  be 
used. 

b.  Input  Requirements 

Source  data  requirenients  a'f  A  u:i;ior-m 
emission  rate  by  lane,  roadway  end  f)olnts; 
height  of  emission,  length,  width,  and 
number  of  lanes,  and  width  of  center  strip 

Meteorologicai  data  requirements  art;  G^l^• 
set  at  a  lunt'  of  hourly  averages  of  wind 


speed,  wind  direction,  and  mixing  height  and 
the  Pasquill-Gifford  stability  class.  Wind 
speed  and  direction  are  preferred  to  be  at  2 
meters  above  ground. 

Receptor  data  requirements  are: 
Coordinates  of  each  receptor. 

c.  Oufpuf 

Printed  output  includes: 
One  hourly  average  concentration  at  each 
specified  receptor  location. 

d.  Type  of  Model 

HIWAY-2  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

HIWAY-2  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

i.  Source-Receptor  Relationship 

HIWAY-2  applies  user-specified  end 
points  for  a  single  roadway  segment,  and 
user-specified  receptor  locations. 

Plume  impact  on  receptor  is  calculated  by 
finite  difference  integration  of  a  point  source 
along  each  lane  of  the  roadway. 

g  Plume  Behavior 

HIWAY-2  does  not  treat  plume  rise. 

h.  Horizontal  Winds 

Constant,  uniform  (steady-state)  wind  is 
assumed  for  an  hour. 

Straight  line  plume  transport  is  assumed  to 
all  downwind  distances. 

An  aerodynamic  drag  fector  is  applied 
uhfT  w  '  is  are  parallel  to  the  roadway  and 
■si«'.',-.s  .^>'  less  than  2  m/sec. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

).  Horizontal  Dispersion 

The  total  horizontal  dispersion  is  that  due 
to  ambient  turbulence  plus  the  turbulence 
generated  by  the  vehicles  on  the  roadway. 

Beyond  300m  downwind  total  turbulence 
Is  considered  to  be  dominated  by 
atmospheric  turbulence,  with  plume 
dispersion  as  described  by  Turner  (1969). 

Three  stability  classes  are  considered: 
Unstable,  neutral  and  stable. 

k.  Vertical  Dispersion 

The  total  horizontal  dispersion  is  that  due 
to  ambient  turbulence  plus  the  turbulence 
generated  by  the  vehicles  on  the  roadway. 

Beyond  300m  downwind  total  turbulence 
is  considered  to  be  dominated  by 
atmospheric  txirbulence,  with  plume 
dispersion  as  described  by  Turner  (1969). 

Mixing  height  is  accounted  for  with 
multiple  reflections  imtil  the  vertical  plume 
size  equals  1.6  times  the  mixing  height; 
uniform  vertical  mixing  Is  assumed  beyond 
that  point. 

Three  stability  classes  are  considered: 
Unstable,  neutral  and  stable. 

1.  Chemical  Transformation 

Not  treated. 

:n  Physical  Removal 

Not  treated. 

n.  Evaluation  Studies 

?^o.  S.T..  and  J.R.  Vlsalli.  1981.  On  the 
Comparative  Assessment  of  the  Performance 


of  Air  Quality  Models.  Journal  of  Air 
Pollution  Control  Association,  31.  851-660. 

B.8    lnt(»(tr3ted  Vfodel  for  Plumes  and 
Atmospht  p      h»n;stry  In  Complex  Terrain 
(IMPACT) 

Reference 

Fabrick,  Allan  J.  and  Peter  J.  Haas.  1980. 
User  Guide  to  IMPACT:  An  Integrated  Model 
for  Plumes  and  Atmospheric  Chemistry  in 
Complex  Terrain.  DCN  80-241-403-01. 
Radian  Corporation.  8501  Mo-Pac  Blvd.. 
Austin.  TX. 

Availability 

A  magnetic  tape  containing  the  IMPACT 
model,  a  set  of  test  data  and  a  copy  of  the 
IMPACT  User's  Guide  are  available  for  a  cost 
of  $500  from;  Howard  Balentine,  Senior 
Meteorologist,  Radian  Corporation,  Post 
Office  Box  9948,  Austin.  TX  78766. 

Abstract 

IMPACT  is  an  Eulerian,  three-dimensional, 
finite  difference  grid  model  designed  to 
calculate  the  impact  of  pollutants,  either 
inert  or  reactive,  in  simple  or  complex 
terrain,  emitted  from  either  point  or  area 
sources.  It  automatically  treats  single  or 
multiple  point  or  area  sources,  the  effects  of 
vertical  temperatiire  stratifications  on  the 
wind  and  diffusion  fields,  shear  flows  caused 
by  the  atmospheric  boundary  layer  or  by 
terrain  effects,  and  chemical  transformations. 

a.  Recommendations  for  Regulatory  Use 

IMPACT  can  bo  used  if  It  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  IMPACT  must 
be  executed  in  the  equivalent  mode. 

IMPACT  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3.2,  that  IMPACT  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 

There  is  no  specific  recommendation 
concerning  the  use  of  IMPACT  for 
photochemical  applications.  IMPACT  may  be 
used  on  a  case-by-case  basis. 

b.  Input  Requirements 

Source  data  requirements  are:  For  point 
sources — location  (I.J),  stack  height,  exit 
temperature,  volume  flow  rate  or  stack 
diameter  and  exit  velocity,  hourly  emission 
rates  for  all  pollutants;  for  area  sources 
location  of  comers,  and  hourly  emission  rates 
for  each  pollutant. 

Meteorological  data  requirements  are: 
Hourly  wind  speed  and  direction,  surface 
and  elevated,  from  meteorological  stations 
within  and  surrounding  the  modeling  area, 
temperature,  pressure,  humidity  and 
insolation  (the  three  last  variables  are 
optional). 

Receptor  data  requirements  are:  None  since 
concentrations  are  output  for  cells  in  the 
computational  grid. 

Air  quality  data  (optional):  One  or  more 
vertical  concentration  profiles  for  each 
pollutant. 

Other  data:  2-D  array  of  terrain  heights,  2- 
D  array  of  surface  rougjhness  values 
(optional). 
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c.  Output 

Printed  output  optionj  include 

Surface  and  elevated  bonzonta!  cross 
sections  of  pollutant  concentrations 
(instantaneous,  or  averages  ov»r  N  hour* 
where  V  =  l,  2   3  !, 

Hor'.zonta:  crnss  sections  if  diffusivities 
ar.d  w;nd  velcKities,  and 

.Arbitrary'  ver*icai  and  honzr)ntal  cross 
sections  of  pollutant  concentrations  and 
diffusivities,  and  CALCOMP  wind  field 
vector  plots  are  generated  bv  the  POST  post- 
processor progra^Ti 

Computer  readable  output  includes; 

Goncentration,  wind  field  and  diffusivity 
data  for  each  hour. 

d.  Type  of  Model 

IMPACT  is  an  Eulerlan  finite  difference 
model 

e.  Pollutant  Types 

IMPACT  raav  be  used  to  model  any  inert 
pollutan' 

IMPACT  may  be  used  to  model  SO:,  SOr. 
NO..  NO;  Oi  hydrocarbons  (depends  upon 

chemistry  mechanism  selected). 

f.  Source-Receptor  Relationship 

Up  to  20  point  sources  and  20  area  sources 
may  be  treated  (greater  number  of  sources 
may  be  treated  by  increasing  common  block 
storage  allocation] 

Concentrations  are  calculated  at  the  center 
of  each  cell  in  the  grid. 

g  Plume  Behavior 

Bnggs  (1975)  formulation  for  plume  rise  is 

used. 
Elevated  inversions  are  considered. 

h.  Horizontal  Winds 

A  three  dimensional  stability  and  terrain 
dependent  nondivergent  wind  field  is 
interpolated  from  single  or  multiple  wind 
data  measurements  using  a  Poisson 
technique. 

i.  VerticaJ  Wind  Spe^d 

Vertical  wind  speed  is  treated  at  each  wind 
site,  user  specified  or  extrapolated  from 
surface  data.  Interpolated  is  accomplished  as 
part  of  the  three  dimensional  wind  field 
interpolation. 

).  Horizontal  Dispersion 

A  three  dimensional  diffusivity  field  is 
calculated  using  either  the  technique  of 
Myrup/Ranzieri  or  the  DEPICT  method  (see 
User  Guide,  Fabhck  and  Haas,  19S0). 

k.  Vertical  Dispersion 

A  three  dimensional  diffusivity  field  is 
calculated  using  either  the  technique  of 
Myrup/Ranzieri  or  the  DEPICT  method  (see 
User  Guide.  Fabnck  and  Haas.  1980). 

I  Chemical  Transformation 

Either  3-.  5-.  8-  or  15-species  mechanisms 
are  currently  available  (see  User  Guide). 
Calculations  ars  also  performed  for  inert 
pollutants. 

m  Physical  Bemovxil 

Physical  removal  is  treated  using 
exponential  decay  Half -life  is  Input  by  the 

user 
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Fabr:f  k.  .\  ]    R  Si-larew  and  J.  Wilson. 
19''   Pnini  SouiTG  Model  Evaluation  and 
Development  Stu  s   Report  prepared  for  the 
California  Air  R>>sourr:es  Board 

Fabrick.  A   !    a-cl  P  !  Haas,  1980 
Analysisof  Disp*":*;; on  Models  used  for 
Complex  Terrain  S,:n-iiai!on,  Presented  at 
the  Symposium  on  Iiitermediate  Range 
Transport  Processes  and  Technology 
Assessment,  Gatlmburg,  TN 

Sklarew.  R  .  and  V  Miratw-Ua,  1979, 
Experience  in  IMPACT  Mcniehng  of  Complex 
Terrain  Fourth  Symposium  on  T'orbuleace, 
Diffusion  and  Air  Pollution,  Reno,  N'V 

Sklarew,  R..  J.  Wilson,  A,  |  Fabrick  and  V 
Mirabella,  1976.  Rough  Terrain  Modeling 
Presented  at  Geothermal  Environmental 
Seminar  76,  Clear  Lake,  CA, 

Sklarew,  R.,  and  K,  Tran,  1978.  The 
NEWEST  Wind  Field  Model  with 
Applications  to  Thermally  Driven  Drainage 
Wind  in  Mountainous  Terrain,  Presented  at 
the  AMS  Meeting,  Lake  Tahoe.  NV 

Wackter.  D.,  and  R.  Londergan,  1984, 
Evaluation  of  Complex  Terrain  Air  Quality 
Simulation  Models.  EPA  Publication  No, 
EPA-450/4-84-017.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park 
NC 

B.9    LONGZ 

Reference 

Bjorklund.  J.  R.,andJ.  F.  Bowers  1982 
User's  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs,  Volumes  I  and 
n.  EPA  Publication  No.  EPA-903/9-82-004 
U.S.  Environmental  Protection  Agency. 
Region  III,  Philadelphia,  PA. 

Availability 

The  model  is  available  as  part  of  UNA.MAP 
(Version  6).  The  computer  code  is  available 
on  magnetic  tape  from;  Computer  Products, 
National  Technical  Information  Service.  US, 
Department  of  Commerce,  Springfield.  VA 
22161,  Phone:  (703)  487-4650. 

Abstract 

LONGZ  utilizes  the  steady-state  univariate 
Gaussian  plume  formulation  for  both  urban 
and  rural  areas  in  flat  or  complex  terrain  to 
calculate  long-term  (seasonal  and/or  annual) 
ground-level  ambient  air  concentrations 
attributable  to  emissions  from  up  to  14,000 
arbitrarily  placed  sources  (stacks,  buildings 
and  area  sources).  The  output  consists  of  the 
total  concentration  at  each  receptor  due  to 
emissions  from  each  user-specified  source  or 
group  of  sources,  including  all  sources.  An 
option  which  considers  losses  due  to 
deposition  (see  the  description  of  SHORTZ) 
is  deemed  inappropriate  by  the  au'hors  for 
complex  terrain,  and  is  not  disaissed  here 

a.  Recommendations  for  Regulatory  Use 

LONGZ  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  LONGZ  must 
be  executed  in  the  equivalent  mode 

LONGZ  can  be  used  on  a  case-by-case  basis 
in  lieu  of  a  preferrBd  mrKie!  if  it  can  be 
demonstrated,  using  the  cnteria  in  section 
3.2,  that  LONGZ  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 


options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 

b  Input  Requirements 

Source  data  requirements  are;  For  point, 
building  or  area  sources,  location,  elevation, 
total  emission  rate  (optionally  classified  by 
gravitational  settling  velocity)  and  decay 
coefficient;  for  stack  sources,  stack  height, 
effluent  temperature,  effluent  exit  velocity, 
stack  radius  (inner),  emission  rate,  and 
ground  elevation  (optional); 

For  building  sources,  height,  leng'h  and 
Width,  and  orientation;  for  area  sources. 
charactenstic  vertical  dimension,  ar;d  length, 
width  and  orientation. 

Meteorological  data  requirements  are: 
Wind  speed  and  measurement  height,  wind 
profile  exponents,  wind  du'-ection  standard 
deviations  (turbulent  intensities),  mixing 
height,  air  temf>erature,  vertical  potential 
temperature  gradient. 

Receptor  data  requirements  are: 
coordinates,  ground  elevation. 

c,  Output 

Printed  output  includes: 

Total  concentration  due  to  emissions  from 
user-specified  source  groups,  including  the 
com.bined  emissions  from  all  sources  (with 
optional  allowance  for  depletion  by 
deposition), 

d.  Type  of  Model 

LONGZ  is  a  climatologica!  Gaussian  plume 
model. 

e  Pollutant  Types 

LONGZ  may  be  used  to  model  primary 
pollutants  Settling  and  deposition  are 

treated. 

f  Source-Receptor  Relationships 

LONGZ  applies  user  specified  locations  for 
sources  and  receptors  Receptors  are  assumed 
to  be  at  g.-TDund  level. 

g  Plume  Behavior 

Plume  rise  equations  of  Bjorklund  and 

Bowers  (1982)  are  used 

Stack  tip  downwash  (Bjorklund  and 
Bowers.  1982)  is  included. 

All  plumes  move  horizontally  and  will 
f,jlly  intercept  elevated  terrain 

Plimies  above  mixing  height  are  ignored. 

Perfect  reflection  at  mixi.ng  height  is 
assumed  for  plumes  below  the  m.ixing  height, 

Plurr.s  rise  is  limited  when  the  mean  wind 
at  stack  height  approaches  or  exceeds  stack 
exit  velocity. 

Perfect  reflection  at  ground  is  assumed  for 
pollutants  with  no  settling  velocity. 

Zero  refiection  at  ground  is  assumed  for 
pollutants  with  finite  settling  velocity 

LONGZ  does  not  simulate  fumigation. 

Tilted  plume  is  used  for  pollutants  with 
settling  velocity  specified. 

Buoyancy-induced  dispersion  is  treated 
!3nggs,  1972). 

h  Horizontal  Winds 

Wind  field  is  homogeneous  and  steady- 
state. 

Wind  speed  profile  exponents  are 
functions  of  both  stability  class  and  wind 
speed.  Default  values  are  specified  in 
Bjorklund  and  Bowers  (1982). 
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1.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Horizontal  Dispersion 

Pollutants  are  initially  uniformly 
distributed  within  each  wind  direction 
sector.  A  smoothing  function  is  then  used  to 
remove  discontinuities  at  sector  boundaries. 

k.  Vertical  Dispersion 

Vertical  dispersion  is  derived  from  input 
vertical  turbulent  intensities  using 
adjustments  to  plume  height  and  rate  of 
plume  growth  J^ith  downwind  distance 
specified  in  ubrklund  and  Bowers  (1982). 

1.  Chemical  T^nsforwation 

'  ^'r;  ;■:  ■ri;.''ormations  are  treated  using 
f'xpirpn*. ::  I'^cay.  Time  constant  is  input  by 
the  user. 

m.  Physical  Removal 

Gravitational  settling  and  dry  deposition  of 
particulates  are  treated. 

n  Evaluation  Studies 

Bjorklund,  J.  R.,  and  J.  F.  Bowers,  1982. 
User's  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs.  Volume  I  and  11. 
EPA  Publication  No.  EPA-903/9-82-004. 
U.S.  Environmental  Protection  Agency, 
Region  III,  Philadelphia,  PA. 

B  10     Maryland  Power  Plant  Siiing  Program 
(PPSP)  Model 

Heferer.<-fS 

Brower.  R    1982.  The  Maryland  Power 
Plant  Sitmg  Progra.ai  ;PPSP;  A.r  Quality 
Model  User's  Guide,  Ref  No,  PPSP-MP-38. 
Prepared  for  .Mar\'iand  Department  of  Natural 
Resources,  by  Environmenial  Center,  Martin 
Marietta  Corporation.  Baliimore,  MD.  (NTIS 
No.  PB  82-238387) 

Weil,  J  C.  and  R.P.  Brower.  1982.  The 
.Marvland  PPSP  Dispersion  Mode!  for  Tall 
Staclcs.  Ref,  No.  PPSP-MP-36.  Prepared  for 
Maryland  Department  of  Natural  Resources, 
by  Environmental  Center,  Martin  Marietta 
Corporation,  Baltimore,  MD.  (NTIS  No.  PB 
82-219155) 

Availability 

Two  reports  referenced  above  are  available 
from  NTIS.  The  model  code  and  test  data  are 
available  on  MDgnetic  tape  for  a  cost  of  $210 
from: 
Power  Plant  Siting  Program,  Department  of 

Natural  Resources,  Tawes  State  Office 

Building,  Annapolis,  MD  21401,  Attn;  Dr. 

Michael  Hirshfield 

Abstract 

PPSP  is  a  Gaussian  dispersion  model 
applicable  to  tall  stacks  in  either  rural  or 
urban  areas,  but  in  terrain  that  is  essentially 
flat  (on  a  scale  large  compared  to  the  ground 
roughness  elements).  The  PPSP  model 
follows  the  same  genera!  formulation  and 
computer  coding  as  CRSTER,  also  a  Gaussian 
model,  but  it  differs  in  four  MDjor  ways.  The 
differences  are  in  the  scientific  formulation 
of  specific  ingredients  or  "sub-models"  to  the 
Gaussian  model,  and  are  based  on  recent 
theoretical  improvements  as  well  as 
supporting  experimental  data.  The 
differences  are:  (1)  Stability  during  daytime 


is  based  on  convective  scaling  instead  of  the 
Turner  criteria;  (2)  Briggs'  dispersion  curves 
for  elevated  sources  are  used;  (3)  Briggs 
plume  rise  formulas  for  convective 
conditions  are  included;  and  (4)  plume 

Eenetration  of  elevated  stable  layers  is  given 
y  Briggs'  (1984)  model. 

a.  Recommendations  for  Regulatory  Use 

PPSP  can  be  used  if  it  can  be  demonstrated 
to  estiMDte  concentrations  equivalent  to 
those  provided  by  the  preferred  model  for  a 
given  application.  PPSP  must  be  executed  in 
the  equivalent  mode. 

PPSP  can  be  used  on  a  case-by<ase  basis 
in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3.2,  that  PPSP  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 

b.  Input  Requirements 

Source  data  requirements  are:  Emission 
rate  (monthly  rates  optional),  physical  stack 
height,  stack  gas  exit  velocity,  stack  inside 
diameter,  stack  gas  temperature. 

Meteorological  data  requirements  are: 
Hourly  surface  weather  data  from  the  EPA 
meteorological  preprocessor  program. 
Preprocessor  output  includes  hourly  stability 
class,  wind  direction,  wind  speed, 
temperature,  and  mixing  height.  Actual 
anemometer  height  (a  single  value)  is  also 
required.  Wind  speed  profile  exponents  (one 
for  each  stability  class)  are  required  if  on-site 
data  are  input. 

Receptor  data  requirements  are:  Distance  of 
each  of  the  five  receptor  rings. 

c.  Output 

Printed  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  at  each  receptor  for  averaging 
times  of  1,  3,  and  24-hours,  plus  a  user- 
selected  averaging  time  which  MDy  be  2,  4, 
6,  8,  or  12  hours; 

Annual  arithmetic  average  at  each  receptor; 
and 

For  each  day,  the  highest  1-hour  and  24- 
hour  concentrations  over  the  receptor  field. 

d.  Type  of  Model 

PPSP  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

PPSP  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

t.  Source-Receptor  Relationship 

Up  to  19  point  sources  are  treated. 

All  point  sources  are  assumed  at  the  same 
location. 

Unique  stack  height  and  stack  exit 
conditions  are  applied  for  each  source. 

Receptor  locations  are  restricted  to  36 
azimuths  (every  10  degrees)  and  five  user- 
specified  radial  distances. 

g.  Plume  Behavior 

Briggs  (1975)  final  rise  formulas  for 
buoyant  plumes  are  used.  Momentum  rise  is 
not  considered. 

Transitional  or  distance-dependent  plume 
rise  is  not  modeled. 

Penetration  (complete,  partial,  or  zero)  of 
elevated  inversions  is  treated  with  Briggs 
(1984)  model;  ground-level  concentrations 


are  dependent  on  degree  of  plume 
penetration. 

h.  Horizontal  Winds 

Wind  speeds  are  corrected  for  release 
height  based  on  power  law  variation,  with 
different  exponents  for  different  stability 
classes  and  variable  reference  height  (7 
meters  is  default).  Wind  speed  power  law 
exponents  are  0.10,  0.15, 0.20,  0.25.  0  30.  and 
0.30  for  stability  classes  A  through  F, 
respectively. 

Constant,  uniform  (steady-state)  wind 
assumed  within  each  hour. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Horizontal  Dispersion 

Rural  dispersion  parameters  are  Briggs 
(Gifford,  1975),  with  stability  class  defined 
by  u/w*  during  daytime,  and  by  the  method 
of  Turner  (1964)  at  night. 

Urban  dispersion  is  treated  by  changing  all 
stable  cases  to  stability  class  D. 

Buoyancy-induced  dispersion  (Pasquill, 
1976)  is  included  (using  AH/3.5). 

k.  Vertical  Dispersion 

Rural  dispersion  parameters  are  Bnggs 
(Gifford,  1975),  with  stability  class  defined 
by  u/w*  during  daytime,  and  by  the  method 
of  Turner  (1964). 

Urban  dispersion  is  treated  by  changing  all 
stable  cases  to  stability  class  D. 

Buoyancy-induced  dispersion  (Pasquill, 
1976)  is  included  (using  AH/3.5). 

1.  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated, 
n.  Evaluation  Studies 

Weil,  J.C  and  R.P.  Brower,  1982.  The 
Maryland  PPSP  dispersion  model  for  tall 
stacks.  Ref  No  PPSP  MP-36.  Prepared  for 
Maryland  Department  of  Natural  Resources. 
Prepared  by  Environmental  Center,  Martin 
Marietta  Corporation,  Baltimore,  Maryland, 
(NTIS  No.  PB  82-219155) 

Londergan,  R..  D.  Minott.  D.  Wackter,  T. 
Kincaid,  and  D.  Bonitata,  1983.  Evaluation  of 
Rural  Air  Quality  Simulation  Models, 
Appendix  G:  Statistical  Tables  for  PPSP  EPA 
Publication  No.  EPA-450/4-63-003, 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC 

B.ll    Mesoscale  Pufif  Model  (MESOFUFF  II) 

Reference 

Scire,  J.S.,  F.W.  Lurmann.  A.  Bass,  S.R. 
Hanna,  1984.  User's  Guide  to  the  Mesopuff 
n  Model  and  Related  Processor  Programs. 
EPA  Publication  No.  EPA-600/8-84-013. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC.  (NTIS  No.  PB 
84-181775) 

A  Modeling  Protocol  for  Applying 
MESOPUFF  II  to  Long  Range  Transport 
Problems,  1992.  EPA  Publication  No.  EPA- 
454/R-92-021.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC. 
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Th:3  model  co'i"  is  available  OB  tbs 
Support  Center  for  Regulatory  Air  Models 

Bu.;^':n  Boa.-- i  S)"!'?!!!  a.Td  also  from  the 
Sd\io::di  Tec.^.nicdl  Informa'.ion  Service  (see 

pdg»  B-: ) 

Abitr'^ct 

MESOPLFF  II  is  a  short  tenn.  regional 
ici.e  p-ff  mode!  des^ned  to  calculate 

r.     nTinor.s  of  up  to  5  pollutant  species 
SU.  .^0.  SOv  HNOj,  NOi).  Transport,  puff 

grown  chemical  transformation,  and  wet 
ar.d  dr,-  deposricn  are  accounted  for  in  the 

mod-'l 

a  Recommendations  for  Regulatory  Use 

There  is  no  specific  recommendation  at  the 
present  time.  The  model  may  be  used  on  a 
case-by -case  basis 

b  Input  Requirements 

Required  input  data  include  four  tj-pes:  (1) 
Ir.put  control  parameters  and  selected 
technical  options.  (2)  hourly  surface 
meteorological  data  and  twice  daily  upper  air 
measurements,  hourly  precipitation  data  are 
optional.  (3)  surface  land  use  classification 
information.  (4)  source  and  emissions  data. 

Data  from  up  to  25  siu^ce  National 
Weather  Service  stations  and  up  to  10  upper 
air  stations  may  be  considered.  Spatially 
vahable  fields  at  hour  intervals  of  winds, 
mixing  height,  stability  class,  and  relevant 
turbulence  parameters  are  derived  by 
MESOPAC  II.  the  meteorological 
preprocessor  program  described  in  the  User 
Guide 

Source  and  emission  data  for  up  to  25 
point  sources  and/or  up  to  5  area  sources  can 
be  included.  Required  information  are: 
location  in  grid  coordinates,  stack  height,  exit 
velocity  and  temperature,  and  emission  rates 
for  the  pollutant  to  be  modeled. 

Receptor  data  requirements:  Up  to  a  40  X 
40  grid  may  be  used  and  non-gridded 
receptor  locations  may  be  considered. 

c.  Output 

Line  printer  output  includes:  All  input 
parameters,  optionally  selected  arra>'s  of 
ground-level  concentrations  of  pollutant 
species  at  specified  time  intervals. 

Line  printer  contour  plots  output  from 
MESOFILE  n  post-processor  program. 
Computer  readable  output  of  concentration 
array  to  disk/tape  for  each  hour. 

d.  Type  of  Model 

MESOPUFF  II  IS  a  Gaussian  puff 
superposition  model. 

e  Pollutant  types  modeled 

Up  to  five  pollutant  species  may  be 
modeled  simultaneously  and  include:  SO2. 

SO.,  NO.,  HNOi.  NOr 

f  Sourve-Receptor  Relationship 

Up  to  25  point  sources  and/or  up  to  5  area 

so'iTces  are  permitted. 

g  Plume  Behavior 

Br'.ggs  f  1975i  pi'jme  nse  equations  are 
used,  inciudmg  piuma  penetration  with 
buova.icy  fl^jj(  computed  ;n  the  model. 

Fumigation  of  puffs  is  considered  and  may 
produce  immediate  mixing  or  multiple 
rufi'Mition  calculations  at  user  option. 


h.  Horizontal  V-'mdi 

Gridded  wind  field;  ar<^  c(<mputadior2 
layers;  boundary  layer  and  above  the  mixed 
layer.  Upper  air  rawmsonde  data  and  hourly 
surface  winds  are  used  to  obtain  spatially 
variable  u.v  compwnent  fields  at  hourly 
intervals.  The  gridded  fields  are  computed  by 
interpolation  between  stations  in  the 
MESOPAC  n  preprocessor. 

I.  Vertical  Wind  Speed 

Vertical  winds  are  assumed  to  be  zero. 

).  Horizontal  Dispersion 

Incremental  puff  growth  is  computed  over 
discrete  time  steps  with  horizontal  growth 
parameters  determined  from  power  law 
equations  fit  to  sigma  y  curves  of  Turner  out 
to  100km.  At  distances  greater  than  100km. 
puff  growth  is  determined  by  the  rate  given 
by  Heffter  (1965). 

Puff  growth  is  a  function  of  stability  class 
and  changes  in  stability  are  treated. 
Optionally,  user  input  plume  growth 
coefficients  may  be  considered. 

k.  Vertical  Dispersion 

For  puffs  emitted  at  an  effective  stack 
height  which  is  less  than  the  mixing  height, 
uniform  mixing  of  the  pollutant  within  the 
mixed  layer  is  performed.  For  puffs  centered 
above  the  mixing  height,  no  effect  at  the 
ground  occurs. 

1.  Chemical  Transformation 

Hourly  chemical  rate  constants  are 
computed  frt)m  empirical  expressions 
derived  from  photochemical  model 
simulations. 

m.  Physical  Removal 

Dry  deposition  is  treated  with  a  resistance 
method. 

Wet  removal  may  be  considered  if  hourly 
precipitation  data  are  Input. 

n  Evaluation  Studies 

Results  of  tests  for  some  model  parameters 
are  discussed  in: 

Scire,  J.  S.,  P.  W.  Lurmann,  A.  Bass,  S.  R. 
Hanna,  1984.  Development  of  the 
MESOPUFF  n  Dispersion  Model.  EPA 
PublicaUon  No.  EPA-600/3-84-057.  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park.  NC. 

H  '.  2     Mes.TScaie  Traixsport  Diffusion  and 

D'-pnsi'ion  Modpi  fnr  industrial  Sources 

(\rnjDis, 

Reference 

Wang,  l.T.  and  T.L  Waldron.  1980.  User's 
Guide  for  MTDDIS  Mesoscale  Transport, 
Diffusion,  and  Deposition  Model  for 
Industrial  Sources.  EMSC6062.1UR(R2). 
Combustion  Engineering,  Newbury  Park.  C.*l 

Availability 

A  magnetic  tape  copy  of  the  FORTRAN 
coding  and  the  user's  guide  are  available  for 
a  cost  of  SlOO  from:  Dr.  LT.  Wang, 
Combustion  Engineering.  Environmental 
Monitoring  and  Services,  Inc..  2421  West 
Hillcrest  Drive.  Newbury  Park,  CA  19320. 

Abstract 

MTDDIS  is  a  variable-trajectory  Gaussian 
puff  model  applicable  to  long-range  transport 
of  point  source  emissions  over  level  0: 


rolling  terrain.  It  can  be  used  to  determine  3- 
hour  maximum  and  24-hour  average 
concentrations  of  rel.itively  nonreactive 
pollutants  from  up  to  10  separate  s'acks. 

a.  Recommendations  for  Reguiator,  Use 

There  is  no  specific  recommendation  at  the 
present  time  The  MTDDIS  Model  may  be 
used  on  a  case-by -case  basis. 

b.  Input  Requirem.ents 

Source  data  requirpments  are:  Emission 
rate,  physical  stack  height,  stack  gas  exit 
velocity,  stack  inside  diameter,  stack  gas 
temperature,  and  location. 

Meteorological  data  requirements  are: 
Hourly  surface  weather  data,  from  up  to  10 
stations,  including  cloud  ceiling,  wind 
direction,  wind  speed,  temperature,  opaque 
cloud  cover  and  precipitation.  For  long-range 
applications,  user-analyzed  daily  mixing 
heights  are  recommended.  If  these  are  not 
availabifi,  the  NWS  daily  mixing  heights  will 
be  used  b>  the  program,  A  single  upper  air 
sounding  station  for  the  region  is  assumed. 
For  each  model  run,  air  trajectories  are 
generated  for  a  48-hour  period,  and  therefore, 
the  afternoon  mixing  height  of  the  day  before 
and  the  mixing  lieights  of  the  day  after  are 
also  required  by  the  model  as  input,  in  order 
to  generate  hourly  m.ixing  heights  for  the 
modeled  period. 

Receptor  data  requirements  are:  Up  to  three 
user-specified  rectangular  grids 

c.  Output 

Printed  output  includes: 

Tabulations  of  hourly  meteorological 
parameters  include  both  input  surface 
observations  and  calculated  hourly  stability 
classes  and  mixing  heights  for  each  station; 

Printed  air  traiectories  for  the  two 
consecutive  24-hour  penods  for  air  parcels 
generated  4  hours  apart  starting  at  0000  LST; 
and 

3-hour  maximum  and  24-hour  average  grid 
concentrations  over  user-specified 
rectangular  grids  are  output  for  the  second 
24-hour  period 

d.  T}-pe  of  Model 

MTDDIS  is  a  Gaussian  puff  model. 

e  Pollutant  Types 

MTDDiS  can  be  used  to  model  primary 
pollutants.  Dry  deposition  is  treated. 
Exponential  decay  can  account  for  some 
reactions. 

f  Source-Receptor  Relationship 

MTDDIS  treats  up  to  10  point  sources. 
L'p  to  three  rectangular  receptor  grids  may 

be  specified  by  the  user. 

g  Plume  Behavior 

Briggs  (1971,  19721  plume  nse  formulas  are 
used 

If  plume  height  exceeds  mixing  height, 
ground  level  concentration  is  assumed  zero. 

Fumigation  and  downwash  are  not  treated. 

h  Horizontal  Winds 

Wind  speeds  and  wind  directions  at  each 
station  ore  first  corrected  for  release  height 
Sp)eed  conversions  are  based  on  power  law 
variation  and  direction  conversions  are  based 
on  linear  height  dependence  as 
recomjnended  by  Irwin  (1979). 

Converted  wind  speeds  and  wind 
directions  are  then  weighted  according  to  the 
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rilgonthms  of  Heffter  (1980)  to  calculate  '.he 
effective  trar.sport  wind  spe^.d  and  dir»flit)r; 

i   Verticcl  Wind  Field 

Vertxai  wind  speed  is  assumed  equal  to 
zero. 

).  Horizontal  Dispersion 

Transport-time-dependent  dispersion 
coefficients  from  Heffler  (1980)  are  used. 

k  Vf-rlicd  Dispersion 

T.'an.<; port-time-dependent  dispersion 
coefficients  from  Heffter  (1980)  are  used. 

!  Chemical  Twnsformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

m.  Physical  Removal 

Dry  deposition  is  treated.  User  Input 
deposition  velocity  is  required. 

Wet  deposition  is  treated.  User  input 
hourly  precipitation  rate  and  precipitation 
layer  depth  or  cloud  ceiling  height  are 
required. 

n.  Evaluation  Studies 

None  cited. 

B  13     Models  3141  and  41 4 1 

Reference 

Enviroplan,  Inc.  1981.  User's  Manual  for 
Enviroplan's  Model  3141  and  Model  4141. 
Enviroplan,  Inc.,  West  Orange,  NJ. 

Availability 

A  magnetic  tape  copy  of  the  F(JKT}L-'v.N 
coding  and  the  user's  guide  are  available  for 
a  cost  of  Sl,900  from:  Environplan,  Inc.,  59 
Mam  Street,  West  Orange,  NJ  07052. 

Abftract 

Models  .1141  and  4141  aie  modifications  of 
CRSTER  (IN.'\.M.\P  VERSION  3)  and  are 

applicable  to  complex  terrain  particularly 
where  receptor  elevation  approximately 
equals  or  exceeds  the  staclc  top  elevation.  The 
model  utilizes  intermediate  ground 
displacement  procedures  and  dispersion 
enhancements  developed  from  in  aerial 
tracer  study  and  ground  level  concentrations 
measured  for  a  power  plant  located  in 
complex  terrain, 

a  Recommendations  for  Regulatory  Use 

3141  or  4141  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalert  to  those  provided  by  the  preferred 
model  for  8  given  application.  3141  or  4141 

must  be  executed  in  the  equivalent  mode, 

3141  or  4141  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3  2,  that  3141  or  4141  is  more  appropriate  for 
the  specific  application.  In  this  case  the 
mode!  options-modes  which  are  m.ost 
appropriate  for  the  application  should  be 
used. 

b  Input  Requirements 

Source  data  requirements  are:  Emission 
rate,  physical  staclc  height,  stack  gas  exit 
velocity,  stack  inside  diameter,  stack  gas  exit 

temperaUire 

Meteorological  data  requirements  are; 
Hourly  surface  weather  data  from  the  EP,A 
meteort>logical  preprocessor  program. 


Preprcxessor  output  includes  hourly  stability 
class,  wind  direction,  wind  speed, 
tem(>eratiire,  and  mixing  height  Actual 
anem.om.eter  height  (a  single  value)  is  also 
required-  Wind  speed  profile  exponents  (one 
for  each  stability  class)  are  required  if  on-site 
data  are  Input. 

Receptor  data  requirements  are:  Distance  of 
each  of  five  receptor  rings,  and  receptor 
elevation. 

c.  Output 

Printed  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  at  each  receptor  for  averaging 
times  of  1,  3,  and  24  hours,  plus  a  user- 
selected  averaging  time  which  may  be  2, 4, 
6,  8,  or  12  hours. 

Aimual  arithmetic  average  at  each  receptor. 

For  each  day,  the  highest  1-hour  and  24- 
hotir  concentrations  over  the  receptor  field. 

d.  Type  of  Model 

3141  and  4141  are  Gaussian  plume  models. 

e.  Pollutant  Types 

3141  and  4141  may  be  used  to  model  non- 
reactive  pollutants.  Settling  and  deposition 
are  not  treated. 

f.  Source-Receptor  Relationship 

Up  to  19  point  sources  are  treated. 

No  area  sources  are  treated. 

All  point  sources  are  assumed  to  be 
collocated. 

Unique  stack  height  is  used  for  each 
source. 

Receptor  locations  are  restricted  to  36 
azimuths  (every  10  degrees)  and  5  user- 
specified  radial  distances. 

Unique  topographic  elevation  is  used  for 
each  receptor. 

g.  Plume  Behavior 

Brlggs  (1969, 1971, 1972)  final  plume  rise 
formulas  are  used. 

If  plume  height  exceeds  mixing  height  at 
a  receptor  location  after  terrain  adjustment, 
concentration  is  assumed  equal  to  zero. 

h.  Horizontal  Winds 

Wind  speeds  are  corrected  for  release 
height  based  on  power  law  variation 
exponents  from  DeMarrais  (1959),  different 

Xnents  for  different  stability  classes, 
ance  height=7  meters.  Exponents  used 
are  0.10,  0.15,  0.20,  0.25,  0.30,  and  0.30  for 
stability  classes  A  through  F,  respectively. 
Constant,  uniform  (steady-state)  wind  is 
assumed  within  each  hour. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 

zero. 

j.  Horizontal  Dispersion 

Dispersion  coefficients  are  Pasquill-Gifford 
coefficients  from  Turner  (1969). 

Dispersion  is  adjusted  to  60  minute 
averaging  time  by  one-fifth  power  rule 
(Gifford,  1975). 

Buoyancy-induced  dispersion  (Briggs, 
1975)  is  included. 

k.  Vertical  Dispersion 

Dispersion  coefficients  are  Pasquill-Gifford 
coefficients  from  Turner  (1969). 

Buoyancy-induced  dispersion  (Briggs, 
1975)  Is  Included. 


1.  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated. 
a.  Evaluation  Studies 

Ellis,  H.M.,  P.C  Liu,  and  C.  Runyon.  1979. 
"Comparison  of  Predicted  and  Measured 
Concentrations  for  54  Alternative  Models  of 
Plume  Transport  in  Complex  Terrain, 
Presented  in  APCA  Annual  Conference, 
Cincinnati,  OH. 

Ellis,  H..M..  P.C  Liu.  and  C  Runyon.  1980. 
Comparison  of  Predicted  and  Measured 
Concentrations  for  58  Alternative  Models  of 
Plume  Transport  in  Complex  Terrain.  Journal 
of  the  Air  Pollution  Control  Association. 
30(6):  670-675. 

Londergan.  R.,  D.  Minott.  D.  Wachter.  T. 
Kincaid  and  D.  Bonitata.  Evaluation  of  Rural 
Air  Quality  Simulation  Models.  EPA 
Publication  No.  EPA-450/4-83-003, 
Environmental  Protection  Agency.  Research 
Triangle  Park,  NC 

Wackter.  D.,  and  R.  Londergan,  1984. 
Evaluation  of  Complex  Terrain  Air  Quality 
Simulation  Models.  EPA  Publication  No. 
EPA-450/4-84-017.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC. 

B.14     MULTIMAX 

Reference 

Moser,  J.H..  1979.  MULTIMAX;  An  Air 
Dispersion  Modeling  Program  for  Multiple 
Sources,  Receptors,  and  Concentration 
Averages.  Shell  Development  Company, 
WesthoUow  Research  Center,  P.O.  Box  1380. 
Houston,  TX.  (NTIS  No.  PB  80-170178). 

Availability 

The  above  report  is  available  from  NTIS 
(S16.95  for  paper  copy;  $5.95  on  microfiche). 
The  accession  number  for  the  computer  tape 
for  MULTIMAX  is  PB  80-170160,  and  the 
cost  is  S370.00.  Requests  should  be  sent  to: 
Computer  Products,  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5825  Port  Royal  Road, 
Springfield,  VA  22161,  Phone:  (703)  487- 
4650. 

Abstract 

MULTIMAX  is  a  Gaussian  plume  model 
applicable  to  both  urban  and  rural  areas.  It 
can  be  used  to  calculate  highest  and  second- 
highest  concentrations,  for  each  of  several 
averaging  times  due  to  up  to  100  sources 
arbitrarily  located. 

a.  Recommendations  for  Regulatory  Use 

MULTIMAX  can  be  used  if  It  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  MULTIMAX 
must  be  executed  in  the  equivalent  mode. 

MULTIMAX  can  be  used  on  a  case-by<ase 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3.2,  that  MULTIMAX  is  more  appropriate  for 
the  specific  application.  In  this  case  the 
model  options/modes  which  are  most 
appropriate  for  the  application  should  be 
used. 
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b  Input RequiremT.is 

Source  data  requirements  are;  Emission 
rate,  physical  stack  height,  stack  gas  exit 
velocity,  slack  inside  diameter,  and  stack  gas 
temperature. 

Meteorological  data  requirements  are: 
Hourly  surface  weather  data  from  the  EPA 
meteorological  preprocessor  program 
Preprocessor  output  includes  hourly  stability 
class,  wind  direction,  wind  speed, 
temperature,  and  mixing  height.  Actual 
anemometer  height  (a  single  value)  is  also 
required.  Wind  speed  profile  exponents  (one 
for  each  stability  class)  are  required  if  on-site 
data  are  input. 

Receptor  requirements  are:  Individual 
receptor  points,  arcs  and  circles  of  receptors, 
or  lines  of  receptors  may  be  input,  with 
receptor  point  locations,  receptor  line  end 
points,  and  receptor  circle  center  and  radius 
dffined  in  either  cartesian  or  polar 
coordinates.  i 

c.  Output 

Printed  output  includes:  Highest  and 
second-highest  concentrations  for  the  year  at 
each  receptor  for  averaging  time  of  1.  3,  and 
24  hours.  Annual  arithmetic  average  at  each 
receptor. 

Computer  readable  output  includes:  Input 
data  and  results 

d.  Type  of  Model  ' 
MULTIMAX  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

MULTIMAX  may  be  used  to  model 
prinvary  pollutants.  Settling  and  deposition 
are  not  treated. 

f.  Source-Receptor  Relationship 

Up  to  100  point  sources  at  any  location 
may  be  input. 

Area  sources  are  not  treated. 

Point  sources  may  be  at  any  location. 

Unique  stack  height  is  used  for  each 
source. 

Unique  topographic  elevation  Is  used  for 
each  receptor,  must  be  below  top  of  stack. 

Receptors  can  be  defined  individually,  or 
along  lines  or  arcs. 

g  Plume  Behavior 

MULTIMAX  uses  Briggs  (196«.  1971. 1972) 
final  plume  rise  formulas. 

If  plunw  height  exceeds  mixing  height, 
concentrations  downwind  are  assumed  equal 
to  zero 

h.  Horizontal  Winds 

Wind  speeds  are  corrected  for  release 
height  based  on  power  law  variation 
exponents  from  DeMarrais  (1959).  different 
exponents  for  different  stability  classes, 
reference  height=10  meters.  The  exponents 
are  aiO.  015,  0.20.  0.25,  0  30.  and  0.30  for 
stability  classes  A  through  F.  respectively. 

Constant,  uniform  (steady-state)  wind  Is 
assumed  within  each  hour. 

i  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero 
j.  Horizontal  Dispersion 

Kural  d.spersion  coefficients  from  Turner 
(1969)  are  used  in  MULTIMAX  with  no 
adjustments  made  for  variations  in  surface 
roughness. 


Six  stability  classes  are  used,  with  Turner 
class  7  treated  as  Class  6.  Averaging  time 
adjustment  Is  optional, 
k.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used  in  MULTIMAX  with  no 
adjustments  made  for  variations  in  surface 
roughness. 

Six  stability  classes  are  used,  with  Turner 
class  7  treated  as  Class  6. 

Perfect  reflection  at  the  ground  is  assumed. 

Mixing  height  is  accounted  for  with 
multiple  reflections  until  the  vertical  plume 
siee  equals  1.6  times  the  mixing  height; 
uniform  mixing  Is  assumed  beyond  that 
point. 
I.  Chemical  Transformation 

Not  treated. 
m.  Physical  Removal 

Not  treated, 
n.  Evaluation  Studies 

Lundergan.  R.,  D.  Minott,  D.  Wackter,  T. 
Kincaid,  and  D.  Bonitate.  1983.  Evaluation  of 
Rural  Air  Quality  Simulation  Models.  EPA 
Publication  No.  EPA-450/4-63-003.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC 
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B.16     Multi-Source  (SfSTKRi  Viodel 

Re/erenc8 

Malik.  M.H.  and  B.  Baldwin.  1980 
Program  Documentation  for  Multi-Source 
(SCSTER)  Model.  Program  Documentation 
EN7408SS.  Southern  Company  Services.  Inc.. 
Technical  Engineering  Systems.  64  Perimeter 
Center  East.  Atlanta.  GA. 

Ai-ailability 

The  SCSTER  model  and  user's  manual  are 
available  at  no  charge  to  a  limited  number  of 
persons  through  Southern  Company  Services 
A  magnetic  tape  must  be  provided  by  those 
desiring  the  model.  Requests  should  be 
directed  to:  Mr.  Bryan  Baldwin.  Research 
Program  Supervisor,  Air  Quality  Program. 
Southern  Company  Services,  Post  Office  Box 
2625.  Birmingham.  AL  35202. 

Absfnicf 

SCSTER  Is  a  modified  version  of  the  EPA 
CRSTER  model.  The  primary  distinctions  of 
SCSTER  are  its  capability  to  consider 
multiple  sourrres  that  are  not  necessarily 
collocated,  its  enhanced  receptor 
specifications,  its  variable  plume  height 
terrain  adjustment  procedures  and  plume 
distortion  frt>m  directional  wind  shear. 

a.  Recommendations  for  Regulatory  Use 

SCSTER  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  SCSTER  must 
be  executed  in  the  equivalent  mode. 

SCSTER  can  be  used  on  a  case-by-case 
basis  In  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3.2.  that  SCSTER  Is  more  appropriate  for  thf> 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 


b   Infjut  Flequirements 

Source  data  requirnments  are  rjiiissioii 
rate,  stark  i^as  exit  velocity,  sta<.>.  ^a^ 
tempwrature,  slarls  exit  diameter,  physical 
stack  height,  elevation  of  stack  base,  and 
coordinates  of  stack  locaticin.  The  variable 
emission  data  can  be  monthly  or  annual 
averages. 

Meteorological  data  requirements  are: 
Hourly  surface  weather  data  from  the  EPA 
meteorological  preprocessor  program. 
Preprocessor  output  includes  hourly  stability 
class  wind  direction,  wind  sf)eed. 
temperature,  and  mixing  height.  Actual 
anemometer  height  (a  single  value)  is 
optional.  Wind  speed  profile  exponents  (one 
for  each  stability  class)  are  optional. 

Receptor  data  requirements  are:  Cartesian 
coordinates  and  elevations  of  individual 
receptors;  distances  of  receptor  rings,  with 
elevation  of  each  receptor;  receptor  grid 
networks,  with  elevation  of  each  receptor. 

Any  combination  of  the  three  receptor 
input  types  may  be  used  to  consider  up  to 
600  receptor  locations. 

c  Output 

i'-;-.'ed  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  at  each  receptor  for  averaging 
times  of  1-.  3-.  and  24-hours.  a  user-selected 
averaging  time  which  may  be  2-12  hours. 
and  a  50  high  table  fnr  1-.  3-,  and  24-hours. 

Annual  arithmetic  average  at  earh  receptor; 
and  the  highest  1-hour  and  24-hour 
concentrations  over  the  rpceptt;r  field  for 
each  day  considered. 

OpKional  tables  of  source  contributions  of 
individual  point  sources  at  up  to  20  receptor 
locations  for  each  averaging  period. 

Optional  magnetic  tape  output  In  either 
binary  or  fixed  bi.xk  format  includes:  All  1- 
hour  concentra'ions 

Optional  card'd:sk  output  Includes  for 
each  receptor:  Receptor  coordinates;  receptor 
elevation;  highest  and  highest,  second- 
highest.  1-.  3-,  and  24-hour  concentrations; 
and  annual  average  concentration. 

d.  T^-pe  of  Model 

SC'STT.R  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

SCSTER  may  be  used  to  model  primary 
fK)llutants.  Settling  and  deposition  are  not 
treated. 

f.  Source-Receptor  Relationship 

SCSTER  can  handle  up  to  60  separate 
stacks  at  var>  ing  locations  and  up  to  600 
receptors,  incladmg  up  to  15  i-eceptor  rings. 

User  input  topographic  elevation  for  each 
receptor  is  used 

g  Plume  Bphavior 

SCSTER  us^'s  Briggs  (1969.  1971.  1972) 
final  plume  nw  fnrrr..ilas.  Transitional  plume 
rise  is  optionai, 

SCSTER  contains  options  to  incorporate 

wind  directional  shear  with  a  plume 
distortion  method  descnbed  in  Appendix  A 
of  the  User's  Ciuide. 

SCSTER  provides  four  terrain  adjustments 
including  the  CRSTER  full  terrain  height 
adjustment  and  a  us>^r-input.  stabiiity- 
dependent  plume  path  coefficient  adjustment 
for  receptors  above  stack  height. 
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h.  Horizontal  Winds 

Wind  speeds  are  corrected  for  release 
height  based  on  power  law  exponents  from 
DeMarrais  (1959),  different  exponents  for 
different  stability  classes;  default  reference 
height  of  7m.  Default  exponents  are  0.10, 
0.15,  0.20,  0.25,  0.30.  and  0.30  for  stability 
classes  A  through  F,  respectively. 

Steady-state  wind  is  assumed  within  a 
given  hour. 

Optional  consideration  of  plume  distortion 
due  to  user-input,  stability-dependent  wind- 
direction  shear  gradients. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

J.  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used. 
Six  stability  classes  are  used. 

k.  Vertical  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used. 

Six  stability  classes  are  used. 

An  optional  test  for  plume  height  above 
mixing  height  before  terrain  adjustment  is 
included. 

1.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

m.  Physical  Removal 

Physical  removal  is  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

n.  Evaluation  Studies 

Londergan,  R.,  D.  Minott,  D.  Wackter,  T. 
Kincaid  and  D.  Bonitata,  1983.  Evaluation  of 
Rural  Air  Quality  Simulation  Models.  EPA 
Publication  No  EPA^50/4-«3-003.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park,  NC. 

R  ]  "7     Pa(  ifif  fias  and  FltH.trst  PSunfi 
Model 

Reference 

User's  Manual  for  Pacific  Gas  and  Electric 
PLUMES  Model.  1981.  Pacific  Gas  and 
Electric  Company,  San  Francisco.  CA. 

Availability 

The  User's  Manual  will  be  supplied  for 
cost  of  reproduction.  An  IBM  version  of  the 
model  can  be  obtained  on  a  user  supplied 
tape  free  of  charge  from;  Mr  Robert  N. 
Swanson,  Pacific  Gas  and  Electric  Company, 
245  Market  Street,  Rm.  451,  San  Francisco, 
CA  94106. 

Abstract 

PLUMES  is  a  steady-state  Gaussian  plume 
model  applicable  to  both  rural  and  urban 
areas  in  uneven  terrain.  Pollutant 
concentrations  at  500  receptors  frxim  up  to  10 

sources  with  up  to  15  stacks  each  can  be 
calculated  using  up  to  5  meteorological 
inputs  The  model  in  its  "basic"  mode  is 
similar  to  CRSTER  and  MPTER.  Several 
options  are  available  that  allow  better 
simulation  of  atmospheric  conditions  and 
improved  model  outputs.  These  options 
ailovr  pluiTip  ris*  into  or  through  a  stable 


layer  and  crosswind  spread  of  the  plume  by 
wind  directional  shear  with  height,  initial 
plume  expansion,  mean  (advective)  wind 
speed,  terrain  considerations,  and  chemical 
transformation  of  pioUutants. 

Differences  that  exist  between  PLUMES 
and  CRSTER  are  in  the  following  areas: 
Stability  class  determination,  hourly  mixing 
height  schemes,  hourly  stable  layer  data, 
randomization  of  wind  direction,  extent  of 
data  set  required  for  preprocessing 
meteorological  data  inputs. 

a.  Recommendations  for  Regulatory  Use 

PLUMES  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  PLUMES  must 
be  executed  in  the  equivalent  mode. 

PLUMES  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3.2,  that  PLUMES  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 

b.  Input  Requirements 

Source  data  requirements  are;  Cartesian  or 
polar  coordinates  of  each  source  with  stack 
height,  diameter,  gas  temperature,  and  exit 
velocity  for  each  stack. 

Meteorological  data  requirements  are: 
Surface  data — hourly  meteorological  data 
Including  wind  direction,  wind  speed, 
temperature,  and  either  ceiling  height  and 
total  sky  cover  or  sigma  A  or  Delta  T 
depending  on  how  stability  is  computed; 
stable  layer  data — either  NCC  data  or  site 
specific  user  supplied  data. 

Receptor  data  requirements  are:  Cartesian 
or  polar  coordinates  of  each  receptor. 

c.  Output 

Printed  output  includes: 

Highest  and  second  highest  concentrations 
for  the  year  printed  out  at  each  receptor  for 
averaging  times  of  1,  3.  and  24-hours,  plus  a 
user-selected  averaging  time  which  may  be  2, 
4,  6,  8,  or  12  hours. 

Annual  arithmetic  average  at  each  receptor. 

For  each  day,  the  highest  1-hour  and  24- 
hour  concentrations  over  the  receptor  field 
are  printed. 

Hourly  effective  stack  height  and  effective 
stack  height  distributions. 

Vertical  profiles  of  maximum  pollutant 
concentrations  above  a  designated  height  (Zo) 
for  the  data  period  processed. 

Cumulative  number  of  exceedances  of  1 
hour  and  24-hour  specified  values  for  all 
receptors  during  the  entire  meteorological 
data  period.  These  specified  values  will 
normally  be  National  and  State  Ambient  Air 
Quality  Standards. 

Computer  readable  output  Includes: 

Hourly  concentrations  for  each  receptor  on 
magnetic  tape. 

Computer  file  for  input  to  plotting  routine. 
The  file  stores  the  highest  1-hour  (or  other 
specified  time  period)  concentration  at  each 
receptor  for  the  entire  meteorological  data 
period  for  input  into  a  user  supplied  plotting 
routine. 

d.  Type  of  Model 

PLUMES  is  a  Gaussian  plume  model. 


e.  Pollutant  Types 

PLUMES  may  be  used  to  model  primary 
pollutants.  Chemical  transformations  of 
pollutants  are  treated  by  exponential  decay 
and/or  ozone  limiting  procedures. 

f.  Source-Receptor  Relationship 

Can  input  up  to  10  separate  sources  with 
up  to  15  stacks  per  source. 

Unique  stack  height  for  each  source. 
Rectangular  or  circular  receptor  locations  (up 
to  500)  can  be  either  model  generated  or  user 
input. 

Terrain  considerations: 

When  plume  rise,  H.  is  above  the  stable 
layer  top  concentration  estimates  will  only  be 
calculated  for  receptors  at  or  above  the  stable 
layer  top.  If  the  receptor  is  below  the  stable 
layer  top,  then  the  concentration  is  zero. 

When  plume  rise  falls  within  the  stable 
layer,  concemtration  estimates  will  be  only 
caluclated  for  receptors  located  within  this 
region.  If  the  receptor  height  is  above  or 
below  the  stable  top,  then  the  concentration 
is  zero. 

When  plume  rise  fells  below  the  stable 
layer  and  the  receptor  height  is  above  the 
stable  layer  base,  then  the  concentration  is 
zero.  If  the  receptor  height  is  below  the  stable 
layer  base,  the  receptor  height  is  redefined. 

g.  Plume  Behavior 

PLUMES  uses  Briggs  (1975)  final  plume 
rise  formulas. 

Expansion  of  plumes  within  and  above  a 
stable  layer  is  treated. 

h.  Horizontal  Winds 

User-supplied  hourly  wind  directions  are 
read  to  nearest  1,  5, 10,  and  22.5  degrees. 
(The  5, 10  and  22.5  degree  values  are 
randomly  modified  to  nearest  whole  degree 
within  the  intervals). 

PLUMES  employs  the  extrapolated  mean 
wind  speed  at  stack  height  when  the  effective 
stack  height  is  equal  to  or  less  than  the  height 
of  the  inversion  base  above  ground.  If  the 
plume  rises  into  a  stable  layer,  a  sepiarate 
algorithm  is  used. 

Constant,  uniform  (steady  state)  wind 
assumed  within  each  hour. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Horizontal  Dispersion 

Six  stability  classes  are  defined  by  either 
radiation  index  and  wind  speed  (STAR), 
wind  direction  fluctuation,  or  temperature 
lapse  rate. 

Nighttime  stability  class  is  based  on  wind 
direction  fluctuations  or  temperature  lapse 
rate  and  may  be  modified  according  to  the 
method  of  Mitchell  and  Timbre  (1979). 

Dispersion  curves  are  from  Turner  (1969) 

k.  Vertical  Dispersion 

Six  stability  classes  are  defined  by  either 
radiation  index  and  wind  speed  (STAR), 
wind  direction  fluctuations,  or  temperature 
lapse  rate. 

Nighttime  stability  class  is  based  on  wind 
direction  fluctuations  or  temperature  laspe 
rate  and  modified  according  to  the  method  ot 
Mitchell-Timbre  (1979). 

Dispersion  curves  arc  from  Turner  (1969) 
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1   C!'"'mcal  Transformatnrt 

Chemicai  L-ar.sfonnations  are  treated  using 
exponential  decay  ancLor  crone  limiting 

procedures. 

m.  Physical  Pemovn] 

Phviicai  removal  is  treated  using 
e.xponentiai  decay.  Haif-iife  is  input  by  the 

a.  Evaluation  Studies 

Londergan.  R..  D.  Minott.  D.  Wackter.  T. 
Klncaid  and  B.  Bonltata,  1983.  Evaluation  of 
Rural  Air  Quality  Simulation  Models.  EPA 
Publication  No.  EPA-45(V4-83-003.  U.S. 
Enviramnental  Protection  Agency,  Research 
Triangle  Park.  N'C 

Wackter.  D  ,  and  R.  Londergan.  1984. 
Evaluation  of  Cotr.plax  Terrain  Air  Quality 
.Simula*;oQ  Mcxlels  EPA  Publication  No. 
EPA-450/4-84-0-17  U  S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC 

B.l  8    PLMSTAR  Air  Quality  Simulation 

Model  I 

Pefetvnce 

l.unnann.  F  W  ,  D.  A.  Godden.  and  H. 
Colhns,  1985  User's  Guide  to  the  PLMSTAR 
Air  Quality  SL^nulation  Model.  ERT 
D'virze?.:  No  M-2206-100,  Environmental 
Research  k  Technology.  Inc..  Newbury  Park. 
CA 

Availability 

The  above  report  and  a  computer  tape  are 
available  from:  Computer  Products,  National 
Technical  Information  Service.  U.S. 
Department  of  Ccmmerce.  5825  Port  Royal 
Road,  Springfleid.  VA  22161.  Phone;  (703) 
487^650. 

Abstract 

PLV{ST.\R  13  a  m<*sosi:al«j  Lagrangian 
photochemicai  model  desi^iced  to  predict 
a'.mosphenc  concer.tration-s  of  Oj.  NOj. 
HNO,.  PA-S,  SO:,  and  S04=  from  reactive 
hvdrorarbcj.-.s,  N'Ox  and  SOx  emissions. 
PL.MSTAR  IS  intended  to  simuiate  the 
behavior  of  p>oliutants  in  chemically  reactive 
plumes  resul'ing  from  ma|or  point  source 
emissions  The  model  s  Lagrangian  air  parcel 
is  subdivided  into  a  5  layer'9  column  domain 
of  computational  ceils  The  approarh  allows 
for  realistic  simulation  of  the  combined 
effects  of  atmospheric  chetnica;  reaaiuns  and 
pollutant  dispersion  m  the  horizontal  and 
vertical  directions.  Other  key  features  of  the 
m-xlel  include-  the  capability  for  generation 
of  traiectories  at  any  level  of  a  thre<i- 
dimensionai,  divergence-free  wind  field;  the 
capability  for  caicuiatmg  and  uii.izing  the 
time  and  space  varying  surface  deposition  of 
poiiutanU;  an  up-to-date  Oj.  RHC  NOx^'SOx 
chemical  mechanism  that  uti.izes  eight 
classes  of  reactive  hydrocarbons,  the 
capability  for  simultaneously  handling  both 
point  and  area  source  emissions  and  the 
capability  to  simulate  overweter  conditions 
and  laad.'water  transitions 

a.  Recomcnendatioa  for  Regulatory  Use 

There  is  no  specific  recommendation  a(  the 
present  time  The  PLMSTAR  Model  may  be 
used  on  a  case-by<ase  basu. 


b.  Input  Requirements 

Source  data  requirements  are  Emis^sion 
rates.  Stack  parameters,  diurnal  emissiuo 
profiles,  and  RHC.  NOx.  and  SOx 
partitioning  profiles 

Meteorological  data  requirements  are: 
Station  location,  grid  geometr\  surface 
winds,  surfoce  roughness,  surface 
temperature,  temperature  protlles,  mixing 
heights  (optional),  cloud  cover,  soier 
radiation,  and  winds  aloft. 

Receptor  data  requirements  are:  Receptor 
locations  and  topography. 

c.  Output 

Printed  output  includes:  Computed 
concentrations  at  specified  times  and 
receptors  along  the  trajectory. 

d  Type  of  Model 

PLMSTAR  is  a  Lagrangian  photochemical 
model. 

e.  Pollutant  Types 

The  key  chemical  species  included  in  the 
model  are  Oj,  NO,  NOj,  HNOj.  PAN,  SOj, 
S0«=,  CD,  and  eight  classes  of  reactive 
hydrocarbons.  Twenty  additional 
intermediate  species  are  included  in  the 
chemical  mechanism. 

t  Source-Receptor  Relationships 

Source-receptor  relationships  for 
individual  sources  are  calculated  using  a 
differencing  technique.  That  is,  simulations 
are  made  with  and  without  an  individual 
source  (or  group  of  collocated  sources)  in 
addiUon  to  the  RHCyNOx/SOx  emissions 
from  all  other  sources  in  the  region  The 
emission  processors  allow  for  up  to  230  point 
sources  and  an  unlimited  nimiber  of  area 
sources  (allocated  to  a  grid  of  36  x  36 
squares)  to  be  included  in  the  simulation. 

g.  Plume  Behavior 

Plume  rise  calculations  are  based  on  Brggs 
(1975). 

h.  Horizontal  Winds 

Gridded  hourly  multi-level  honzontal 
wind  fields  are  generated  using  techniques 
similar  to  those  repwted  by  Go<xiin  et  al 
(1979).  These  involve  wind  data 
interpolation,  divergence  minimization,  and 
terrain  adjustment.  Traiector,  path  segments 
are  then  generated  by  interpolation  from  the 
gridded  horizontal  wind  fields  in  15  minute 
steps  at  the  user  selected  vertical  level  Either 
source  or  receptor  oriented  trajectory  may  be 
generated. 

i.  Vertical  Wind  speed 

Vertical  speed  is  produced  by  WINDMOD 
but  is  not  utilized  in  the  traie<:tory 
calculation  or  the  pollutant  advection 
algorithm. 

).  Vertical  Dispersion 

Vertical  eddy  diffusivitles  'Kz)  over  land 
are  calculated  as  a  function  of  wind  speed, 
stability,  S'urface  roughness,  and  boundary 
layer  height  Over  wafer,  wind  speed,  air-to- 
sea  temperature  difference,  hunudity,  and 
boundary  layer  height  are  the  key  parameters 

The  effects  of  vertical  dispersion  on 
pollutant  concentrations  are  calculated  by 
numerically  Integrating  finite  difference 
approximations  to  the  diffusion  equation. 


Mixing  heights  can  be  internally  calculated 
or  externally  specified. 

k.  Honzontal  Dispersion 

Honzontal  eddy  diffusivitles  (K,)  are 
calculated  either  as  a  function  of  K,  and 
stability  class  or  as  3  f-anction  of  o,-  The 
effects  of  horizontal  disfKTSlon  on  pollutant 
concentrations  are  calculated  by  numoncally 
integrating  finite  difference  approximations 
to  the  diffusion  equation. 

I.  Chemical  Transformation 

PLMSTAR  incorporates  a  slightly 
condensed  version  of  the  .Mkinson  et  aL 
(1982)  photochemical  m.echanism  for  Os/ 
RHCyNO,/SO,/air  mixtures.  The  mechanism 
contains  62  reactions  involving  38  species, 
including  8  classes  of  organic  precursors.  The 
effects  of  chemical  transformations  on 
pollutant  concentrations  are  computed  by 
numerically  integrating  the  nonlinear  kinetic 
rate  equations. 

m.  Physical  Removal 

Dr>'  deposition  of  O3.  NGj.  HNO3.  PAN, 
SO2.  and  50*=  is  based  on  Uie  model  of 
VVesely  and  Hicks  (1977). 

n.  Evaluation  Studies 

Lurmann,  F.  VV  ,  D  .\.  Godden  and  A.  C. 
Lloyd,  1982.  The  Development  and  Selected 

Sensitivity,  Tests  of  the  PLMSTAR  Reactive 
Plume  \iodel.  Presented  at  the  Third  Joint 
Conference  on  Applications  of  Air  Pollution 
Meteorology.  San  Antonio,  TX. 

Godden,  D,  and  F.  Lurmann,  1983. 
Development  of  the  PLM.STAR  Model  and  its 
Application  to  Ozone  Episode  Conditions  in 
the  South  Coast  Air  Basin,  ERT  Document 
No.  P-A;02-200,  Envirorunental  Re.sedrch  4 
Technology,  Inc.,  Newbury  Park,  C.\. 

BlumenthalD  L.,T  B  Smith,  D  E. 
Lehrman,  N.  L  Alexander,  F.  l.urman,  and  D, 
Godden.  1985.  .Analysis  of  .^orometric  and 
fv^eteorological  Data  for  the  Ventura  County 
Region,  Ref  it90094-511-FR.  Sonoma 
Technology,  Inc  ,  and  En\-iranmental 
Research  and  Technology,  Inc.,  for  the 
Western  Oil  and  Gas  ,^ss(x;iation.  Los 
.^.ngeles,  C\. 

B.l  9    Plume  Vlsibihty  Model  (PLi;\'UE  II) 

Reference 

Environmental  Protection  Agency,  1992 
User's  Manual  for  the  Flume  Visibility 
Model,  PLL-V'UE  11  (Revised)  EPA 
Publication  No.  EPA^54/&-92-008.  U.& 
Environmental  Protection  Agencry,  Research 
Triangle  Park.  NC 

A'.vilability 

This  model  code  is  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  and  also  from  the 
.National  Technical  Information  Service  (see 
page  B-1 ). 

Abstract 

The  Plume  Visibility  Model  (PLL  VUB  U)  is 
a  computerized  model  used  for  estimating 
visual  range  reduction  and  atmospheric 
discoloration  caused  by  plumes  resulting 
from  the  emissions  of  particles,  nitrogen 
oxides  and  sulfur  oxides  from  a  single 
emission  source.  PLUVUE  H  predicts  the 
transport,  dispersion,  chemical  reactions. 
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optical  effects  and  surface  deposition  of  poin» 
nr  area  s-.urcp  pmisssoas.  Addenda  to  the 
I!s«r'5  Manual  werr  prppared  in  Fpbnjan 
lt»«5  to  allow  expcutinn  of  PLL'VI  T.  11  ;iT,fi 
'?.e  t'St  cases  on  the  I'N'IVAf :  computpr 

a.  Recommendations  for  Regulatory  Use 

The  Plume  Visibility  Model  (PLUVUE  fl) 
may  be  used  on  a  case-by-case  basis.  Whea 
applying  PLUVUE  II  to  assess  the  visual 
Impact  of  a  plume,  the  following  precautions 
should  be  taken  to  avoid  the  possibility  of 
prror 

1  Treat  the  optical  effects  of  NOj  and 
particles  »opBr8tp!y  as  well  as  together  to 
avoid  cancellation  of  NCh  absorption  with 
particle  scattering. 

2.  Examine  the  visual  impact  of  the  plume 
in  0.1  (or  0).  0.5.  and  1.0  times  the  expected 
level  of  particulate  matter  in  the  background 
air. 

T  Examine  the  visual  impact  of  the  plume 
over  the  full  range  of  obser-ver  -  plume  •  sun 
angles. 

b.  Input  Requirements 

Source  data  requirements  are;  Location  and 
elevation:  emission  rates  of  SO:,  NO,,  and 
part;r\;Iates;  flue  gas  fiow  rate,  exit  velocity, 
and  f  xit  temperature;  flue  gas  oxygen 

cmtent,  p.'-operties  (including  density,  mass 
med:an  and  standard  geometric  deviation  of 

radius)  of  the  emitted  aerosols  in  the 
ac€umi.,lation  fo  1-1.0  |im)  and  coarse  (1.0- 
10  M^rr;!  sizf  modes;  and  deposition  velocities 
f;;,'  SO;.  NO,,  coarse  mode  aerosol,  and 

rt'jcu.'Tiulations  mode  aerosol 

Meteorologicai  data  requireraents  are; 
-Siabibty  class,  wind  direction  Ifwr  an 
observer-based  rar.].  w;nd  sp>ned,  lapse  ratw 
Bir  tamperatiire,  relative  humidin   and 
raixtng  height. 

O^iier  data  r»»qui.'^ments  arp  .^mblt'^! 
tockKTOund  concentrations  of  NO,.  NO;,  Oj, 
and  SCh.  background  visual  range  or  sulfate 
and  nitrate  concentrations. 

Recf^ptor  (observer)  data  requirements  are- 
Location,  elevation,  terrain  which  w;!',  be 
observed  through  the  plume  (for  observer 
bas»d  run  with  white,  gray,  and  blaci 
viewing  backgroundsi, 

c.  Output 

Printed  output  inrliuies.  Plume 

concentrations  and  visual  effects  at  »|>*^!ried 
downwmd  distances  for  calculated  or 
specified  lines  of  sight. 

d   Type  of  Modal 

PLU\1?E  is  a  Gaussian  plume  modei 

e^  Pollutant  Types 

PLUVl.^  II  treau  .NO,  NOi,  SCh  H,SO», 
l-iNOj,  Oj.  primary  and  secondary-  particles  to 
rjilculate  effects  on  visibility 

f  Source  Receptor  Helationship 

PLL'VT^  treats  a  single  p<;)iEt  or  ar»a 
so'orce 

Predicied  concentrations  and  visual  pffc  rs 
are  obtained  at  user  specifitKi  downwind 
distance*. 

g  Plume  Behavior 

PLUVUE  uses  Brlggs  lli*b9.  I97h  l«7i] 
final  plume  rise  equations 


Honzontal  H'j.irfs 


User-speci&ed  wind  speed  (and  diractioa 
for  an  observer-based  run)  are  assumed 
constant  for  the  calculatioa 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Horizoatal  Dispenion 

User  specified  plume  widths,  or  widths 
computed  from  either  Pasquill-Gifford- 
Turner  curves  [Turner.  1969)  or  TVA  curves 

(Carpenter,  et  al..  1971)  are  used  in  PLUVUK 

k.  Vertical  Dispersion 

User  specified  pluoM  depths,  or  computer 
from  Pasquill-Gifl^ord-Tumer  curves  (Turner. 
1969)  or  TVA  curves  (Carpenter,  et  aL.  1971) 
are  used  in  PLUVLT. 

1.  Chemical  Transformation 

PLUVUE  Q  treau  the  chemistry  of  NO. 
NO2.  Oj.  OH,  0(iD).  SO2,  HNO3.  and  HiSO,. 
by  means  of  niae  reactions.  Steady  state 
approximations  are  used  for  radicals  and  for 
the  NG/NOj/Oj  reactions. 

m.  Physical  Removal 

Dry  deposition  of  gaseous  and  particulate 
pollutants  is  treated  using  deposition 
velocities. 

n.  Evaluation  ^ivrlifs 

Bergstrom.  R.  W,  Q  Seigneur.  B.  L 
Babson,  H.  Y.  Holman  and  M.  A.  Wojcik. 
1981.  Comparison  of  the  Observed  and 
Predicted  Visual  Effects  Caused  by  Power 
Plant  Pkimes  Atmospheric  Environroont,  15; 
2135-2150 

Bergstrora,  R  W ..  Seigneur.  C  D.  Johnson. 
and  L  W  Richards.  19S4.  Measurements  and 
SimuliiiUons  of  the  Visual  Effects  of 
Particulate  Piumes  Atmospheric 
Environment,  18(10):  2231-2244. 

.Seigneur,  C,  R,  W  Bergstrr^n.   h\  :  A  ^ 
Hudischewskv).  ldS2,  Evalustior  yf  ::if'  r::=-  \ 
PIVWE  Mode;  and  the  ERT  \';-s:-u.,-v 
Mixie:  Bailed  on  tne  1979  V'1STT,^  Date  Bav=. 
EPA  PuWlcatiOR  No  EPA-4,S0- 4-fi2-<»8 
I'. 5.  Envtroamentai  Protection  ,\gency, 
R.esea.-ch  Trian,i?le  Park,  NC 

White,  W  H    C  SeijineuT  D  W  Tieinold 
M  W  Eltgrofh,  L.  W  Ri chares  r  7  RiMwrts, 
P  S  Bhardwala.  W  D  Ck^nner  and  V\'  F. 
Wilson,  Ir,  1985  Predicting  thf  \'.s!'t):lity  of 
O-imney  Plumes  An  Inter-comparison  of 
Four  Models  wirb  Observations  at  a  Well- 
Controlled  PtTA-er  Plant  Atmospheric 
Environmecl,  19,  51-V52fi- 

B.20     Point,  Area,  Line  SourtT  Aieonthm 
fPAL-DSJ 

Reference 

Petersen,  \V  B  1978.  User's  Guide  Car 

P.M.: — A  Gaussian -Plume  Algorithm  for 

.^^oinl.  Area,  and  Line  ,Sourx:es.  EPA 
Pubitcatlon  ^io.  E}^\-600.'4-7ftHJl.,-  ORke  of 
Research  and  Devalopment,  Resear^.n 
Triaiagle  Park,  NC  fNTIS  No,  PB  2b:  .MX:; 

Rao.  IC.  S.  and  H.  F,  Snodgrass,  lytii   f.-^^- 
DS  McKlel  The  P.M  .Mi-xlei  IccuiaLng 
Deposition  and  Se<iunent6t,)on,  D\A 
Publjcetjon  fio.  EPA-60O'8-a2-0,23  OfTu  e  of 
Research  and  Development,  Researcti 
Triangle  Park.  NC  (NTIS  Na  PB  83-117739) 


Availability 

This  model  is  available  as  part  of 
UNAMAP  (Version  6)  The  computer  code  Is 
available  on  magnetic  tape  frDm;  Computer 
Products.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  Phone:  (703)  487- 
4650 


Abstract 

PAL-DS  is  an  acronym  tor  this  point  area, 
and  line  source  algorithm  and  is  a  method  of 
estimating  shori-tenn  dispersion  using 
Gaussian-plume  steady-state  assumptions. 
The  algorithm  can  be  used  for  esttanatiag 
concentzations  of  non-reactive  pollutants  at 
99  receptors  bx  areraglng  times  of  1  to  24 
hours,  and  for  a  limited  number  of  point 
area,  and  line  sources  (99  of  each  type).  This 
algorithm  is  not  intended  for  application  to 
entire  urban  areas  but  is  intended,  rather,  to 
assess  the  Impact  on  air  quality,  on  scales  of 
tens  to  hundreds  of  meters,  of  portions  of 
urban  areas  such  as  shopping  centers,  large 
parkiiig  areas,  and  airpoits.  Level  terrain  ts 
assumed.  The  Gaussian  point  source 
equation  estimates  concentrations  from  point 
sources  after  determining  the  effective  height 
of  emission  and  the  upwind  and  crosswind 
distance  of  the  source  from  the  receptor. 
Numerical  integration  of  the  Gaussian  point 
source  equation  is  used  to  determine 
concentrations  from  the  lour  types  of  line 
sources.  Subroutines  are  included  that 
estimate  concentrations  for  imjltiple  lane  line 
and  curved  path  sources,  special  line  sources 
(line  sources  with  endpoints  at  different 
heights  above  ground),  and  special  curved 
path  soiures.  Integration  over  the  area 
source,  which  includes  edge  effects  from  the 
source  region,  is  done  by  considering  finite 
line  sources  perpendicular  to  the  wind  at 
inter»-als  upwind  from  the  receptor.  The 
-  Ks»  nc   r«>.;'«tion  is  done  analytically: 
^uiograaor  ?;;  wi.id  is  dooe  numerically  by 
success! vp  HVTir  ximations. 

Th»-  F*  ;,    :)<  ri'-v!'-'  utilizes  Gaussian 
j>ramf-- •  \ ] >*'  c, ] ':'  11  s m ; ,  .;-ieposition  algorithms 
based  on  analytical  solutions  of  a  gradient- 
transfer  model.  The  PAL-DS  model  can  treat 
deposition  of  both  gaseous  and  suspended 
particulate  pollutants  in  the  plume  since 
gravitational  settling  azni  dry  deposition  of 
the  particles  are  explicitly  accounted  for.  The 
anal>tlcal  diffusion-deposition  expressions 
listed  in  this  report  in  the  limit  when 
pollutant  settling  and  deposition  v«ioc;u«* 
are  zera  they  reduce  to  the  usual  Gaussian 
plume  diffusion  algorithms  in  the  PAL 
model. 

a.  Recommendations  for  Regulatory  Us» 

PAL-I>*^  '-■-p.T.  Sf  jtfi  if  It  can  be 
demonstratfc  t'  f^<^*::r.8to  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  PAL-OS  must 
be  executed  in  the  equivalent  mode. 

PAL-DS  can  be  used  or.  r,  ca.^«  bv    s;- 
basisinUauof  apratarTt";  ui  >i<  nr  '  • 

demooatnted.  uh!„n,^,  •,rv-  ■-  !«ri*:  ,.--:  '■,.,*.-..,k 

3.2,  that  PAL- ;  ■ is,  ;ti,  i;*  «i,.u,:-tf'r,t>  l -i  ".<.*• 

specific  af>f>ll(„M': fit    i,r    ■;;;!,  '.„asf  (ri''  r,   .-.jt*! 

options/skCKiet  Mhict  trv  iXitt>i  a^jprc^asts 
for  the  application  should  be  used. 
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b  Input  Rfquirfmen:s 

Source  data;  Point-sources — emission  rate, 
physical  stack  height,  stack  gas  temperature, 
stack  gas  velocity,  stack  diameter,  stack  gas 
volume  flow,  coordinates  of  stack,  initial  o, 
and  a,,  area  sources — source  strength,  size  of 
area  source,  coordinates  of  S.W.  comer,  and 
height  of  area  source,  and  line  sources — 
source  strength,  number  of  lanes,  height  of 
source,  coordinates  of  end  points,  initial  o, 
and  a,,  width  of  line  source,  and  width  of 
median.  Diurnal  variations  in  emissions  are 
permitted.  When  applicable,  the  settling 
velocity  and  deposition  velocity  are  also 
permitted. 

Meteorological  data;  Wind  profile 
.  xponents,  anemometer  height,  wind 
direction  and  speed,  stability  class,  mixing 
height,  air  temperature,  and  hourly  variations 
in  emission  rate. 

Receptor  data:  Receptor  coordinates. 

c.  Output 

Printed  output  includes. 

Hourly  concentration  and  deposition  flux 
for  each  source  type  at  each  receptor;  and 

Average  concentration  for  up  to  24  hrs  for 
each  source  t>-p«  at  each  receptor. 

d.  Type  of  Model 

PAL-DS  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

PAL-DS  may  be  used  to  model  non- 
reactive  pollutants. 
'.  Source-BeceptoT  Belationships 

L'p  to  99  sources  of  each  of  6  source  types: 
Point,  area,  and  4  ty-pes  of  line  sources. 

Source  and  receptor  coordinates  are 
uniquely  defined. 

Unique  stack  height  for  each  source. 

Coordinates  of  receptor  locations  are  user 
defined, 
g  Plume  Behavior 

Bnggs  final  plume  rise  equations  are  used. 

Fumigation  and  downwash  are  not  treated. 

If  plume  height  exceeds  mixing  height, 
concentrations  are  assumed  equal  to  zero. 

Surface  concentrations  are  set  to  zero  when 
the  plume  centerline  exceeds  mixing  height. 

h.  Horizontal  Winds 

User-supplied  hourly  wind  data  are  used. 

Constant,  uniform  (steady-state)  wind  is 
assumed  within  each  hour.  Wind  is  assumed 
to  increase  with  height. 

I.  Vertical  Wind  Speeds       , 

Assumed  equal  to  zero.    ' 
).  Horizontal  Dispersion 

Rural  dispersion  coefficients  from  Turner 
(1969)  are  used  with  no  adjustments  made  for 
surface  roughness. 

Six  stability  classes  are  used. 

Dispersion  coefficients  (Pasquill-Gifford) 
are  assumed  based  on  a  3  cm  roughness 
height, 
k.  Vertical  Dispersion 

Six  ^'ability  classes  are  used. 

P  .n!  :l;spersion  coefficients  from  Turner 
C  4H  <   -:p  used;  no  further  ajustments  are 
rr:^.:'."  ''  r  variation  in  surface  roughness, 
tian<;r<  r'    '  ivoraging  time. 

Mu.::p.e  r«f.ection  is  handled  by 
summation  of  series  until  the  vertical 


standard  deviation  equals  1.6  times  mixing 

height.  Uniform  vertical  mixing  is  assumed 

thereafter. 

1.  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

PAL-DS  can  treat  deposition  of  both 
gaseous  and  suspended  particulates  in  the 
plume  since  gravitational  settling  and  dry 
deposition  of  the  particles  are  explicitly 
accounted  for. 
n.  Evaluation  Studies 

None, 
B.21     Random-Walk  .\r!vprtion  and 
Disperaion  Model  ,K  ^DM; 

References 
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Goodin,  1981.  RandomWalk  Advection  and 
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Availability 

A  magnetic  tape  of  the  computer  code  and 
the  user's  manual  are  available  for  a  cost  of 
$440.00  from:  Mr.  C.  James  Olsten,  Dames  & 
Moore.  445  South  Figueroa  Street,  Suite 
3500.  Los  Angeles,  CA  90071-1665. 

Abstract 

RADM  is  a  Lagrangian  dispersion  model 
which  uses  the  randomwalk  method  to 
simulate  atmospheric  dispersion.  The 
technical  procedure  involves  tracking  tracer 
particles  having  a  given  mass  through 
advection  by  the  mean  wind  and  diffusion  by 
the  random  motions  of  atmospheric 
turbulence.  Turbulent  movement  is 
calculated  by  determining  the  probability 
distribution  of  particle  movement  for  a  user- 
defined  time  step.  A  random  number 
between  0  and  1  is  then  computed  to 
determine  the  distance  of  particle  movement 
according  to  the  probability  distribution.  A 
large  number  of  particles  is  used  to 
statistically  represent  the  distribution  of 
pollutant  mass.  Concentrations  are  calculated 
by  summing  the  mass  in  a  volume  around  the 
receptor  of  interest  and  dividing  the  total 
mass  by  the  volume.  Concentrations  can  be 
calculated  for  any  averaging  time.  RADM  is 
applicable  to  point  and  area  sources. 

a.  Recommendations  for  Regulatory  Use 
There  is  no  specific  recommendation  at  the 

present  time.  The  RADM  model  may  be  used 
on  a  case-by-case  basis. 

b.  Input  Requirements 

Source  data  requirements  are:  Emission 
rate,  physical  stack  height,  stack  gas  exit 
velocity,  stack  inside  diameter,  stack  gas 
temperature.  Hourly  rates  may  be  specified 

Meteorological  data  requirements  air 
Gridded  wind  field  including  wind  speed, 
wind  direction,  stability  class,  temperature 
and  mixing  height. 

Receptor  data  requirements  are; 
coordinates,  ground  elevation,  and  receptor 
cell  dimensions. 


c.  Output 

Printed  output  includes; 

Avorage  concentration  by  receptor  for  user- 
specified  averaging  time  (concentrations  are 
printed  for  each  block  of  n  hours). 

Average  concentrations  for  the  entire 
period  of  the  run. 

d.  Type  of  Model 

RADM  is  a  random-walk  Lagrangian 
dispersion  model. 

e.  Pollutant  Types 

RADM  may  be  used  to  model  inert  gases 
and  particles,  and  pollutants  with 
exponential  decay  or  formation  rates. 
f  Source-Receptor  Relationship 

Multiple  point  and  area  sources  may  be 
specified  at  independent  locations. 

Unique  stack  characteristics  are  used  for 
each  source. 

No  restriction  is  placed  on  receptor 
locations. 

Perfect  reflection  at  the  surface  is  assumed 
for  the  portion  not  removed  by  dry 
deposition. 

Particles  leaving  the  gridded  area  are 
removed  from  simulation. 

g.  Plume  Behavior 

Briggs  (1975)  final  plume  rise  equations  are 
used. 

Inversion  penetration  by  the  plume  is 
allowed. 

Fumigation  may  occur  as  mixing  height 
rises  above  a  plume  which  has  penetrated  an 
inversion 
h.  Horizontal  IVi/ids 

Wind  speed,  wind  direction,  stability  class. 
temperatu!-p  and  mixing  height  are  supplied 
on  a  gridded  array. 

Any  wind  field  may  be  used  as  long  as 
output  IS  m  correct  format  for  RADM  input. 

Wind  field  is  updated  at  user-specified 
intervals,  which  may  be  less  than  one  hour 
if  data  are  available. 

Vertical  wind  speed  profile  is  used  based 
on  surface  roughness  and  stability  using 
Monin-Obukhov  length. 

i.  Vertical  Wind  Speed 

Assumed  equal  to  zero. 
j.  Horizontal  Dispersion 

Dispersion  is  based  on  diffusivity  values 
calculated  from  surface  roughness,  stability 
class  and  Monin-Obukhov  length. 

Diffusivity  is  a  function  of  height. 

k.  Vertical  Dispersion 

Dispersion  is  based  on  diffusivity  values 
calculated  from  surface  roughness,  stability 
class  and  Monin-Obukhov  length 

Diffusivity  is  a  function  of  height. 
1.  Chemical  Transformations 

Simple  exponential  decay  or  formation  is 
used. 
m.  Physical  Removal 

Dp,  deposition  is  treated. 
n  Evaluation  Studies 

Runchal,  A.  K  ,  A.  W  Bealer  and  C,  S. 
Segal,  1978  A  Completely  Lagrangian 
Random-Walk  Model  for  Atmospheric 
Dispersion.  Proceedings  of  the  Thirteenth 
international  Colloquium  on  Atmospheric 
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Pollution.  Nfltma;:;  Insti'u^'  'ur  ^,  •>:■  ii'x"'ins 
of  Chemical  Resfarcr   t*?ins,  pp.  137-142, 

Goodin.  W.  K  \  K  f-iinrhal  andC.  Y. 
Lou.  1980.  Evaluation  and  Application  of  the 
Random-Walk  Adrectirm  and  Dispersion 
Mode4  (RADM'  "^v-n'vK.urT!  on  IntimnedSate 
Range  Atm  )>ip},t>ry  ;  •  -<nsTiort  Processes  ai>d 
Tochnolosy  Assfs-^iT.r-;,'  Df '-K/NOAA/ORNL, 
C.athnburg,  TN. 

Goodin.  W.  R..  D.  I.  Austin  and  A.  K 
Runchal.  1980.  A  Model  Verification  and 
Prediction  Study  of  vSOj/SO*'  Concentrations 
in  the  San  Frjmcisco  Bay  Area.  Second  Joint 
Conference  on  Applications  of  Air  Pollution 
'.'•"--:-.:-.£;.,  AM^,  A[T,^„   \rw  Orleans.  LA. 

II. 12     Pvciu  Jive  riume  Mori  el  (KPM-!!) 

Rf^ference 

D  Stewart.  M.  Yocke.  and  M-K  Liu.  1981. 
Reactive  Plume  Mtxiel — RPM-H.  User's 
Guide.  EPA  Publication  No  EPA-600/8-81- 
021.  U.S.  Environmental  Protection  Agency. 
ESRL.  Research  Triangle  Park.  NC.  (NTIS  Na 
PB  82-230723) 

AvaHability 

The  above  report  is  available  frr>m  NTIS 
(SI 6.95  tor  paper  copy.  S5.95  on  microfiche). 
The  accession  number  for  the  computer  tape 
for  RPM-II  is  PB83-1 54898.  and  the  c:ost  is 

54R0  TO  R->f^i<)sts  shi^uld  Sf  stint  to: 
(■  ■.-npi^h-r  Prrxi'.icts.  ^v^nl:)nH,  Technical 
'    :-;  i!;>;n  ServjcB.  U.S.  i>epartment  of 
'  ,.;:;jn":  «  Sp..:.;,B©ld.  VA  22161.  Phooe: 

:ra3)  4ft7— i»,,so. 

Abstract 

Vm  Reactive  Plume  Model.  RPM-lI.  is  a 
computerized  model  used  for  estimating 
short-term  concentrations  of  primai>'  and 
secondary  pollutants  resulting  from  point  or 
area  source  emissions.  The  model  is  capable 
of  simulating  the  complej  interaction  of 
plume  dispersion  and  non-linear 
pborochemistry.  Two  main  features  of  the 
model  are:  (1)  The  horizontal  resohition 
Within  the  plume,  which  offers  a  more 
realistic  treatment  of  the  entrainment 
process,  and  (2)  its  fiexibillty  with  regard  to 
choices  of  chemical  kinetic  mechanisms. 

a.  Recommendations  for  Regulatory  Use 

There  !s  no  specific  rscommondation  at  the 
present  time.  The  RFM-II  Model  may  be  used 
on  a  case-by-case  basis. 

b.  Input  Rffquirements 

Soun.'   Ill  >';;  .  'oments  are:  Emission 
rfltf.i;  r.'.":T-  sr;d  moi»»cular  weight  of  each 
;»'  !"s  of  r-h)'lu»ant  emittwl,  ambient 
,  :■  -sr.r-   ,ri'-.hi«n!  te.^.r.«nitun>.  stack  hei^t. 
s'.!  »,  diarnw'or,  siark  fn.t  '.■t-:-M-.:ty.  stack  gas 
'■•rnperJjtt.TP,  and  liKyh'.Min. 

M-tfor'  ..It;.  pI  ;i,i'ii  -^uirements  are: 
v^  :■  ;  ■•p-f-is  i)[i.r:>'  w  H'hs  or  stability 
;  ,ri-;<;»?-;,  Dho'oi',— ,r  .-  .t,:,    nnstants.  and  plum-> 
'•':i'*"..>  o.'  stabiH^y  ciassp*: 

H.":fp'r'r  riata  rr^ijm;men's  arc:  Downwind 
distances  or  trnvpi  times  a(  which 
calculations  ar«  to  bf  madp 

Initial  concentraaon  of  ah  s^w  ?s  i^ 
oquired.  and  the  specification  oi  downwind 
cimbient  concentrations  to  be  entrained  by 
'he  plumo  is  optional. 

r   Output 

Short-term  concent-'aUoas  of  prima:)  aad 
secondary  pollutants  at  either  user  specified 


time  increments,  or  user  specified  downwind 
distances. 

d.  Type  of  Model 
Reactive  plume  modeL 

e.  Pollutant  Types 

Currently,  using  the  Carbon  Bond 
Mechanism  (CBM-II).  35  species  are 
simulated  (68  reactions),  including  ?v»0.  NO3. 
Oj.  SOj.  SO«-,  five  categories  of  reactive 
hydrocarbon*,  secondary  nitrogen 
compounds,  organic  aerosois.  and  radical 
species. 

f.  Source-Receptor  Reiationshtps 

Single  point  source. 

Single  area  or  volume  soun». 

Multiple  sources  can  be  sii^ulated  if  they 
are  lined  up  along  the  wind  trajectory. 

Predicted  concentrations  are  obtained  at  a 
user  specified  time  increment,  or  at  user 
specified  downwind  distances. 

g  Plume  Behavior 

Briggs  (1971)  plume  rise  equations  are 
used. 

h  Horizontal  Winds 

Usw  specifies  wind  speeds  as  a  function  of 

ti.Tte. 

1    Vertical  Wind  Speed 

Not  treated. 

i  Horizon  ted  Chspersion 

User  sp«rlfied  plume  widths,  or  user  may 
specify  stability  and  widths  will  be 
computed  using  Turner  fl969). 

k.  Vertical  Dispersion 

User  specified  plume  depths,  or  user  may 
specify  stability  in  which  case  depths  will  be 
calcutated  using  Turner  (1969)  Note  that 
vertical  uniformity  in  plume  concentration  is 
assumed. 

1.  Chemical  Transformation 

The  RPM-II  has  the  flexibility  of  osiog  any 
user  input  chemical  kmetic  raechanism. 

Currently  it  is  run  usim?  the  chemistry  of  the 
Carbon  Bon  ;  M     ;,,■  ■  .-1  C3M-n  (Whitten. 
Kiilus.  and  iiugc.  l':kk>».  The  CBM-U.  as 
incorporated  In  tlM  RPM-4I.  contains  3S 
species  and  68  reactions  focusing  primarily 
on  hyar.   v.r;  jo-niirogen  oxides-otoae 
photochemistry. 

m.  Physical  Removal 

Not  treated. 

n.  Evaluation  Studies 

Stewart  D  A.  and  M-K  Liu.  1981 
Development  and  Application  of  a  Reactive 
Plume  Model.  Atmospheric  Environment  15: 

2177-2393. 

B  23     Rejjionai  TraASporl  Mooei  (KTM-U) 


Mor :     K   :]  .  D.  A.  Stewart,  and  M-K  Uu, 
1982.  Kevuod  User's  Guide  to  the  Regional 
Transport  Model— Version  11.  Publication  No. 

SYSAP5'-R3.'0::.  .Systf-rs  Applications  Inc. 

Sir:  Kal'tte:,  (,.-\ 

Ax-i;!':h;1:'v 

T  he  computer  coda  b  svailabie  on 
magnetic  Upe  for  a  cost  of  SI  00  (which 
include.;  t:i!-'  'Ji^ir'i,  .M.ir.ua:)  tr:x,:;  Sys«i 


Applications.  Inc..  101  Lucas  Valley  Road. 
San  Raphael.  CA  94903. 

Abstract 

The  Regional  Transport  Model  fRTM-ri)  is 
a  computer  based  air  quality  grid  model 
whose  primary  use  is  nstimateig  the 
distribution  of  air  pollution  from  multipU 
point  sources  and  area  sources  at  large 
distances  (on  the  scale  of  several  hundred  to 
a  thousand  kilometers).  RTM-Il  offers 
significant  advantaf^s  over  other  tong  range 
transport  ouidels  because  it  is  a  quasi-lhree 
dimensional  hybrid  [grid  plus  La^rangun 
pufO  approach  to  the  solution  of  the 
advectiondiffusion  equation.  Furthermore,  its 
formulation  allows  the  treatment  of  spatially 
and  temporally  varying  wind,  mixing  deptiii. 
diffusivity.  and  transformation  rate  fields.  It 
is  also  capable  of  treating  spatially  varying 
surface  depletion  processes  While  the 
modeling  coiKept  is  capable  of  predicting 
concentration  distributions  of  many  pollutant 
species  (e.g..  NOx.  CO.  TSP.  etc  ).  the  most 
notable  applications  of  the  model  to  date 
focus  on  the  long-range  transport  and 
transtoimaUon  of  SO3  and  sulfates. 

a  Aecofitmendot/oiis  for  Regulatory  Use 

There  is  no  specific  recommendation  at  Ae 
present  time.  The  RTM  Model  may  be  ttsed 
on  a  case-by-case  basis 

b.  Input  Requirements 

Source  data  reqtilrements  are:  Ma^or  point 
source  SOj  ar>d  primarr  sulfate  emissions, 
including  stack  height,  diameter,  exit 
velocity,  exit  temperature,  and  hourly 
emission  factors:  area  source  SOi  and 
primary  SO.  emissions  in  griddJed  format 

Meteorological  data  requirements  are: 
Gridded  u.  v  wind  fields  at  user  specified 
update  interval  (model  configured  kx 
separate  wind  fields  in  each  of  two  layers), 
derived  from  twice  daily  radiosonde  data, 
time  variation  linear  between  a  maximum 
convectively  driven  boundary  layer  and  a 
minimum  mechanically  driven  boundary 
layer,  spatial  interpolation  by  an  inverse 
distance  weighted  obfective  scheme;  gridded 
hourly  precipitation  fields  determined  either 
by  averaging  precipitation  rate  of  all  stations 
in  grid  (if  high  density),  or  by  inverse 
distance  weighted  Interpolation  (if  low 
density). 

Other  data  requirements  are:  Parameter 
file,  containing  region  definition,  startinf 
time,  output  and  averaging  time  intervals, 
region  top  specifications,  and  various 
operational  flags:  horizontal  di^uslvity  fields 
calculated  from  wind  fields;  land  use  type 
file;  deposition  velocities  and  roughness 
length  determined  internally  &om  tabulated 
values  associated  with  land  use  types;  initial 
conditions  and  boundary  conditions  for  both 
layers  (boundary  conditions  may  be  time 
varying). 

c.  Output 

Printed  output  includes: 

Diagnostic  information. 

Instantaneous  SO;  and  sulfate 
concentration  fields  for  lower  and  upper 
layers  at  pre-specified  time  intervals. 

Avf-ai;*-  stt.  Hr.n  ^ ,.  ute  ooocentratloo 
fields  : jr  upper  nna  ijwer  layer,  over  pre- 
spedfied  time  Intervals.  Accumulated  diy 
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d  Type  of  Model 

RTM-Il  IS  a  hybrid  Eulerian  gnd  and 
Ldgrangian  puff  model. 
e  Pollutant  T;-p''s 

RTM-II  is  configured  for  SCh  snd  sulfate 
only  Primary  sulfate  emissions  may  be 
mriiided 
f  Source  Receptor  Relaliomhips 

.\rea  sources  and  minor  point  sources  are 
specified  at  each  grid  within  the  modeling 
domain. 

Up  to  500  major  point  sources  (modeled 
with  the  Gaussian  puff  submodel)  are 
allowed. 

Grid  average  concentration  and  deposition 
totals  are  provided  at  each  grid  within  the 
rr.odeling  domain  (dry  deposition  for  lower 
lavfir  gnd  only).  All  lower  grid  average 
concentration  values  are  assumed  to  be 
rppr<»sentat:ve  of  ground-level  receptors. 

g  Plume  Behavior 

Pli:.-ne  :;se  (Bnggs,  1971)  is  calculated  for 
all  major  point  sources  regardless  of  whether 
they  are  treated  in  the  Gaussian  puff 
submodel. 

h  Honzontal  Winds 

Gridded  u.  v  wind  fields  are  used  at  a  user 
specified  update  Interval  for  each  layer. 

Gaussian  puff  submodel  tracks  puff 
centroids  horizontally  at  user  specified  time 
intervals. 
i.  VerticaJ  Wind  Speed 

Considered  implicitly  if  convergent  or 
divergent  winds  are  provided. 

j.  Horizontal  Dispersion 

Plume  dispersion  is  based  on  o, 
differentials  derived  from  a  power  law  fit  to 
Turner  (1969)  dispersion  curves.  Variable 
stabilities  withm  adjacent  cells  are 
considered. 

Honzontal  eddy  diffusivities  are 
proportional  to  the  wind  field  deformation 
ard  are  calculated  from  the  gridded  wind 
Raids  as  anciUiary  input.  Maximum  and 
minimum  constraints  are  imposed  on  the 
magnitude  of  the  diffusivities. 

k.  Vertical  Dispersion 

Plume  dispersion  is  based  on  o, 
differentials  derived  from  a  power  law  fit  to 
Turner  (1969)  dispersion  curves.  Variable 
stabilities  within  adjacent  cells  are 
considered 

Vertical  dispersion  across  the  mixed  layer- 
surface  layer  interface  is  considered  when 
calculating  pollutant  dejxDsilion. 

1  Chemical  Transformation 

Linear  SO:  oxidation  is  treated.  Rate 
constant  is  diumally  and  latitudinally 
variable  A  minimum  oxidation  rate  constant 
is  specified  to  account  for  heterogeneous 

oxidation  during  the  nightlime. 

m  Physical  Removal 

Dr,'  deposition  of  SO:  and  sxilfete  is 
treated   Precipitation  scavenging  of  SOi 

(reversible;  and  siiifate  (irreversible)  is 

Ireatf'd. 


n.  Evaluation  Studies 

Stewart.  D.  A..  R.  E.  Morris.  M-K  Liu,  and 
D.  Henderson,  1983.  Evaluation  of  an 
Episodic  Regional  Transport  Model  for  a 
Multiple  Day  Episode.  Atmospheric 
Environment.  17:  1225-1252. 


8  24     SHORTZ 

Reference 

Bjorklund, ).  R..  and  J.  F.  Bowers.  1982 
User's  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs.  Volumes  i  and 
II.  EPA  Publication  No.  EPA-903/ 9-62-004 a 
and  b.  U.S.  Environmental  Protection 
Agency,  Region  III,  Philadelphia.  PA. 

Availability 

This  model  is  available  as  part  of 
UNAMAP  (Version  6).  The  computer  code  is 
available  on  magnetic  tape  from:  Computer 
Products,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield.  VA  22161  Phone:  (703)  487- 
4650. 

Abstract 

SHORTZ  utilizes  the  steady  state  bivariate 
Gaussian  plume  formulation  for  both  urban 
and  rural  areas  in  flat  or  complex  terrain  to 
calculate  groxmd-level  ambient  air 
concentrations.  It  can  calculate  1  hour  2- 
hour.  3-hour  etc.  average  concentrations  due 
to  emissions  from  stacks,  buildings  and  area 
sources  for  up  to  300  arbitranly  placed 
sources.  The  output  consists  of  total 
concentration  at  each  receptor  due  to 
emissions  from  each  userspecifled  source  or 
group  of  sources,  including  all  sources.  If  the 
option  for  gravitational  settling  is  invoked . 
analysis  cannot  be  accomplished  in  complex 
terrain  without  violating  mass  continuity. 

a.  Recommendations  for  Regulatory  Use 

SHORTZ  can  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  t_he  preferred 
model  for  a  given  application  SHORTZ  must 
be  executed  in  the  equivalent  mode 

SHORTZ  can  be  used  on  a  case-by-case 
basis  in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  m  section 
3.2.  that  SHORTZ  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  applicabon  should  be  used. 

b.  Input  Requirements 

Source  data  requirements  are;  For  point, 
building  or  area  sources,  location,  elevation, 
total  emission  rate  (optionally  classified  by 
gravitational  settling  velocity)  and  decay 
coefficient;  for  stack  sources,  stack  height, 
effluent  temperature,  effluent  exit  velocity, 
stack  radius  (inner),  actual  volumetri-;  flow 
rate,  and  ground  elevation  (optional);  for 
building  sources,  height,  length  and  width. 
and  orientation;  for  area  sources 
characteristic  vertical  dimension  and  length, 
width  and  orientation 

Meteorological  data  requirements  are; 
Wind  speed  and  measurement  height,  wind 
profile  exponents,  wind  direction,  standard 
deviations  of  vertical  and  honzontal  wmd 
directions,  (i.e.,  vertical  and  lateral  turbulent 
Intensities),  mixing  height  air  temperature, 
and  vertical  potential  temperature  gradient. 


Receptor  data  requirements  ar?; 
coordinates,  ground  elevation. 

c  Output 

Printed  output  includes.  Total 
concentration  due  to  emissions  from  user- 
specified  source  groups,  including  the 
combined  emissions  from  ail  sources  (with 
optional  allowance  for  depletion  by 
deposition] 
d   Tvpe  of  Model 

SHORTZ  IS  a  Gaussian  plume  model. 
e.  Pollutant  Types 

SHORTZ  may  be  used  to  model  primarv 
pollutants.  Settling  and  deposition  of 
particulates  are  treated 
f  Source-Receptor  Relationships 

Iser  specified  locations  for  sources  and 
receptors  are  used 

Receptors  are  assumed  to  be  at  ground 
level. 
g.  Plume  Behavior 

Plume  rise  equations  of  Bjorklund  and 
Bowers  (1982)  are  used. 
Stack  tip  downwash  (B)orklund  and 

Bowers.  1982)  is  included. 

All  plumes  move  horizontally  and  will 
f^lly  intercept  elevated  terrain. 

Plumes  above  mixing  height  are  ignored. 

Perfect  reflection  at  mixing  height  is 
assumed  for  plumes  'tx-iow  the  mixing  height 

Plume  nse  is  limited  when  the  mean  wind 
at  stack  height  approaches  or  exceeds  stark 
exit  velocity 

Perfect  retle*  tion  at  grrrund  is  assumed  foi 
pollutants  with  no  settling  velocity. 

Zero  reflection  at  ground  is  assumed  for 
pollutants  with  finite  settling  velocity. 

Tilted  plume  is  used  for  pollutants  with 
settling  velocity  specified.  Buoyancy-induced 
dispersion  (Bnggs,  19~2)  is  included. 

h  Horzontai  VVinris 

Winds  are  assumed  homogeneous  and 
steady-state. 

Wind  speed  profile  exponents  are 
functions  of  both  stability  class  and  wind 
speed  Default  values  are  specified  in 
Biorklund  and  Bowers  (1982). 

i   Vertical  Wind  Speed 

Vertical  winds  are  assumed  equal  to  zero, 
j.  Horizontal  Dispersion 

Honzontal  plume  size  is  denvori  from 
input  lateral  turbulent  intensities  using 
adjustments  to  plum.e  height,  and  rate  of 
plume  growth  with  downwind  distance 
specified  in  Bjorklund  and  Bowers  (1982). 

k.  Vertical  Dispersion 

Vertical  plume  size  is  derived  from  input 
vertical  turbulent  intensities  using 
adjustments  to  plume  height  and  rate  of 
plume  growth  with  downwind  distance 
specified  in  Bjorklund  and  Bowers  (1982). 

1,  Chemical  Transformation 

Chemical  transformations  »re  treated  using 
exponential  decay  Time  constant  is  input  by 
the  user, 
m.  Physical  Removal 

Settling  and  deposition  of  particulates  are 
treated. 


n.  Evaluatioi 
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n.  Evaluatinn  S;uc':ps 

Bjorldund.  J.  R.,  and  J.  F.  Bowers.  1982. 
User's  Instructions  for  the  SHORTZ  and 
LONGZ  Computer  Programs.  EPA 
Publication  No.  EPA-903/9-82004.  EPA 
Environmental  Protection  Agency,  Region  m. 
Philadelphia,  PA. 

VVackter,  D.,  and  R.  Londergan,  1984. 
Evaluation  of  Complex  Terrain  Air  Quality 
Simulation  Models.  EPA  Publication  No. 
EPA-450/4-84-017.  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC. 

B.25     Simple  T.inp-Sou.Tf  Modnt  fnVfM\T) 

Reference 

Chock,  D.  P.,  1980.  User's  Guide  for  the 
Simple  Line-Source  Model  for  Vehicle 
Exhaust  Dispersion  Near  a  Road, 
Environmental  Science  Department.  General 
Motors  Research  Laboratories,  Warren,  ML 

Availability 

Copies  of  the  above  reference  are  available 
without  charge  from:  Dr.  D.  P.  Chock, 
Environmental  Science  Department,  General 
Motors  Research  Laboratories,  General 
Motors  Technical  Center,  Warren,  MI  48090. 

The  User's  Guide  contains  the  short 
algorithm  of  the  model 

Abstract 

GMLINE  is  a  simple  steady-state  Gaussian 
plume  model  which  can  be  used  to 
determine  hourly  (or  half-hourly)  averages  of 
exhaust  concentrations  within  100m  from  a 
roadway  on  a  relatively  flat  terrain.  The 
model  allows  for  plume  rise  due  to  the 
heated  exhaust,  which  can  be  important 
when  the  crossroad  wind  is  very  low.  It  also 
utilizes  a  new  set  of  vertical  dispersion 
parameters  which  reflects  the  influence  of 
traffic-induced  txirbulence. 

a  necommendations  for  Regulatory  Use 

(■\MJ\E  ran  be  used  if  it  can  be 
demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  prefBired 
model  for  a  given  application.  GMLINE  must 
be  executed  in  the  equivalent  mode. 

CiS'LINE  can  be  used  on  a  case-by-case 
basis  in  iieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  Section 
3.2,  that  GMLINE  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 

h    Input  Rpi;i:ir9fner's 

S'l'irrp  data  requi.-T'mf-nts  are:  Emission 
rn'p  per  unit  length  per  lane,  the  number  of 
lanes  on  each  road,  distances  from  lane 
r-nters  to  the  receptor  source  and  receptor 

hf-'ights 

Meteorological  d.=ita  requirf^TTU'si's  ar^- 
Buoyancy  flux,  ambient  statj.li'v  c  oRrti'ion. 
ambient  wind  and  \ts  d;rt>ction  relative  to  the 
road 

Receptor  data  requirements  are  Distance 
a:id  height  above  ground. 

c  Output 

FVmted  output  includes:  Houriy  or  (half- 
hourly)  concentrations  at  the  receptor  due  to 

exhaust  emission  from  a  road  (or  a  system  of 
roads  by  summing  the  results  fmin  repeated 
model  applications) 


d.  Type  of  Model 

GMLINE  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

GMLIN'E  can  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

f.  Source-Receptor  Relationship 

GMLINT  treats  arbitrary  location  of  line 
sources  and  receptors. 

g  Plume  Behavior 

Plume-rise  formula  adequate  for  a  heated 
line  source  is  used. 

h.  Horizontal  Winds 

GMUNE  uses  user-supplied  hourly  (or 
half-hourly)  ambient  wind  speed  and 
direction.  The  wind  measurements  are  from 
a  height  of  5  to  lOoL 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  equal  to 
zero. 

j.  Dispersion  Parameters 

Horizontal  dispersion  parameter  is  not 
used. 

k.  Vertical  Dispersion 

A  vertical  dispersion  parameter  is  used 
which  is  a  function  of  stability  and  wind- 
road  angle.  Three  stability  classes  are  used: 
unstable,  neutral  and  stable.  The  parameters 
take  into  account  the  effect  of  traffic- 
generated  turbulence  (Chock,  1980). 

I.  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated, 
n.  Evaluation  Studies 

Chock,  D.  P.,  1978.  A  Simple  Line-Source 
Model  for  Dispersion  Near  Roadways, 
/^tmosp/iencfnvnronmenf,  12:  823-829. 

Sistla.  G.,  P.  Samson,  M.  Keenan,  and  S.  T. 
Ras,  1979.  A  Study  of  Pollutant  Dispersion 
Near  Highways.  Atmospheric  Environment. 
13:669-P."- 

B.26    Texa>  ChmatdioeK  al  Model  (TCM-2) 

Reference 

Staff  of  the  Texas  Air  Control  Board.  1980. 
User's  Guide  to  the  TEXAS 
CUMATOLOGICAL  MODEL  (TCM).  Texas 
Air  Control  Board,  Permits  Section.  6330 
Highway  290  East,  Austin,  TX. 

Availability 

The  TCM-2  model  is  available  from  the 
Texas  Air  Control  Board  at  the  following 
cost: 

User's  Manual  only — S20.00 
User's  Manual  and  Model  (Magnetic  Tape) — 
S80.00 

Requests  should  be  directed  to:  Data 
Processing  Division.  Texas  Air  Control 
Board.  6330  Highw  s  \  2*0  East,  Austin,  TX 
78723. 

Abstract 

TCM  is  a  climatological  steady-state 
Gaussian  plume  model  for  determining  long- 
term  (seasonal  or  annual  arithmetic)  average 

pollutant  concentra'ions  of  non-reactive 

poiiutanls 


a  Recommendations  for  Regulatory  Use 

TCM  can  be  used  if  it  can  be  demonstiated 
to  estimate  concentrations  equivalent  to 
those  provided  by  the  preferred  model  for  a 
given  application.  TCM  must  be  executed  to 
the  equivalent  mode. 

TCM  can  be  used  on  a  case-by-case  basis 
in  lieu  of  a  preferred  model  if  it  can  be 
demonstrated,  using  the  criteria  in  section 
3  2,  that  TCM  is  more  appropriate  for  the 
specific  application.  In  this  case  the  model 
options/modes  which  are  most  appropriate 
for  the  application  should  be  used. 

b  Input  Requirements 

Source  data  requirements  are:  Point  source 
coordinates  emission  rates  (by  pollutant), 
stack  height,  stack  diameter,  stack  gas  exit 
velocity,  stack  gas  temperature,  area  source 
coordinates  (southwest  comer),  size, 
emission  rate. 

Meteorological  data  requirements  are; 
Stability  wind  rose  and  average  temperature. 

Receptor  data  requirements  are:  Size  and 
spacing  of  the  rectangular  receptor  grid. 

c.  Output 

Printed  output  includes: 

Period  average  concentrations  listed, 
displayed  in  map  format,  or  punched  on 
cards  at  the  user's  option. 

Culpability  list  option  provides  the 
contributions  of  the  five  highest  contributors 
at  each  receptor. 

Maximum  concentration  option  provides 
the  maximum  concentration  for  each 
scenario  (run). 

d.  Type  of  Model 

TCM  is  a  Gaussian  plume  model. 

e.  Pollutant  Types 

TCM  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

f.  Source-Receptor  Relationship 

Arbitrary  location  of  point  sources  and  area 
sources  are  treated. 

Arbitrary  location  and  spacing  of 
rectangular  grid  of  receptors  are  used.  (Area 
source  grid  is  best  defined  in  terms  of  the 
receptor  grid,  so  that  the  receptors  fell  in  the 
center  of  the  area  source). 

Receptors  located  in  simple  terrain  may  be 
modeled. 

g.  Plume  Behavior 

Briggs  (1975)  plume  rise  equations, 
including  momentum  rise,  are  used  for  point 
sources. 

Two-thirds  power  law  is  used  when 
transitional  rise  option  is  selected.  Flares  are 
treated. 

h.  Horizontal  Winds 

Characteristic  wind  speed  is  calculated  for 
each  direction-stability  class  combination. 

This  characteristic  speed  is  the  inverse  of 
the  average  inverse  speed  for  the  stability- 
wind  direction  combination. 

Wind  speed  is  adjusted  to  stack  height  by 
a  power  law  using  exponents  of  0.10, 0.15, 
0.20, 0  2S,  0.30,  and  0.30  for  stabilities  A 
through  F.  respectively. 

i.  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  to  be  zero. 


38876  Federal  Register 


\B    K. 


Tiipsdav.  !uK-  20,  1993  /  Rules  and  Regulations 


i  Horizon.'.:/  Dapersion 
Lr.ifonr.  ;i,s;rrMi'^on  within  each  22-5 

d''.':"?  s»^Mr  .s  issurr.fi-l 

:;>,)•:■>. m  parameters  for  point  sources  are 
fit  to  Turner  (1969);  for  area  sources  in  the 
urban  mode  the  fit  is  to  Gifford  and  Hanna 
(1970). 

Seven  stability  classes  are  used. 

Pasquill  A  through  F  are  treafod,  with 
daytime  "D"  and  nighttime  "D"  given 
spparatelv- 

In  the  urban  mode.  E  and  F  stability  classes 
are  treated  as  D-night.  Perfect  reflection  at  the 
Rro'^nd  s  dssumed. 
1.  Chemical  Transformation 

Chemical  transformations  are  treated  using 
exponential  decay.  Half-life  is  input  by  the 
uspr 

IT.  Ph<,-s.ca:  Perno\'ai 

Physical  removal  is  treated  using 
expcner.'ial  decay  Half-life  is  Input  by  the 

n.  Evaluation  Studie:; 

Lond-r^a.T  R  I    D  H   Minoit   D.  J. 
Wdchter  and  R   R  F:iz   1983  Evaluation  of 
L'rban  Ait  Q'-t'-".'  Simcifl'ior  V<odeN  EPA 
pjbiica'ifiP.  '-':    E:'A-450.'4-83-C2O   I' 5 
Er.v.ror.mer.ta!  Pro'ec^if^n  Ager.""'.'  Research 
Tnangie  Park,  NC, 

D\.rT-enb.:':a^'r  C  S    B  A  Brab«"tt  ?."d  K 
Zimmermann   1983  [>v«»Ioprr.er!t  of  a 
Prctocol  to  be  I'sed  for  Dispersion  Mode! 
Comparison  Studies.  Presented  at  the  76th 
Annual  Meeting  of  the  Air  Pollution  Control 
As50CLi'."r.,  A*.. acta.  G.A 

B.27    Texas  Episodic  Model  iTFVt-8) 

Reference 

Staff  of 'he  T^xas  A;r  Control  Board.  1979. 
Users  Guide  to  tr.e  TlX.AS  EI'ISODIC 
MODEl  T-xas  Air  Contro:  Board,  Permits 
Sec. on  6j30  Highway  290  East,  Austin,  TX. 

Availibihty 

The  TEM-8  model  is  available  from  the 
Texas  Air  Control  Board  at  the  following 
costs. 

User  s  .Manual  only— $20.00 
User  s  Manual  and  Model  (Magnetic  Tape)— 

S80.00 

Requests  should  be  directed  to:  Data 
Processing  Division.  Texas  Air  Control 
Board,  6330  Highway  290  East,  Austin,  TX 
78723. 

Abstract 

TEM  is  a  snort  te.Tn.  steady-state  Gaussian 
plume  model  for  determining  short-term 
concentrations  of  non-reactiv«  pollutants. 

a.  Becotnmendations  for  Regulatory  Use 

Tt.M  car.  D*"  used  if  it  can  be  demonstrated 
to  estimate  concentratior^s  equivalent  to 
those  provrided  by  the  preferred  model  for  a 
given  application.  TEM  m.;st  b^  executed  in 
the  equivalent  mode 

TEM  ran  be  used  or.  a  rase-^-.-case  basis 
lo  lieu  of  a  preferred  mod«l  i*  ;'  can  be 
demonstrated,  using  the  cnter;a  in  section 
3.2,  that  TEM  is  more  appropriate  for  the 
specific  application.  In  t.his  case  the  model 


options/modes  which  are  most  appropri,!te 
for  the  application  should  l>e  used. 

b.  Input  Fequirements 

Source  data  requirements  are  Locations. 
average  emission  rates  and  heights  of 
emissions  for  both  point  and  area  sources; 
stack  gas  temperature,  slack  gas  exit  velocity, 
and  stack  inside  diameter  for  point  sources 
for  plume  rise  calculations. 

Meteorological  data  requirements  are 
Hourly  surface  weather  data  from  the  EP  A 
meteorological  preprocessor  program 
Preprocessor  output  includes  hourly  stability 
class,  wind  direction,  wind  speed, 
temperature,  and  mixing  height.  Any 
combination  of  hourly  meteorological  data 
up  to  24  houn  may  be  used,  (e.g.,  1,  3.  5,  8, 
24  hours). 

Receptor  requirements  are:  Size,  spacing 
and  location  of  rectangular  grid  of  receptors. 

c.  Output 

Printed  output  includes:  concentration  list; 

Spatial  array  (concentrations  displayed  as 
on  a  map); 

Punched  cards  of  the  concentrat;  n   .it 

Culpability  list  (percent  contribuhonsj  of 
the  five  highest  contributors  to  each  receptor; 

Maximum  concentration;  and 

Point  source  list. 

d.  Type  of  Model 

TEM  is  a  CJaussian  plume  model. 

e.  Pollutant  Types 

TEM  can  be  used  to  model  non-reactive 
pollutants.  Settling  and  deposition  ar«  nnt 
treated. 

f.  Source-Receptor  Relationship 


It    VtTtii  cl  Disper^iar) 

OispfTsicn  parameters  ft^r  point  sources  are 
'.:'  to  Turner  (19691,  for  arria  sources,  in  the 
urbcin  mode,  the  fit  is  to  Gifford  and  Hanna 
(1970). 


■  pf 


'.r.t  sources  and 


Arbitrary  local  ior 
area  tourcas  are  treated 

Arbitrary  location  and  jpacng  of 
rectangular  grid  of  receptors  is  treated  Area 
source  grid  is  best  defined  in  terms  of  the 
receptor  grid  so  that  the  receptors  fall  in  t.he 
centers  of  the  area  sources. 

Receptors  located  in  simple  terrain  rr..iy  b*? 
modeled, 
g.  Plume  Behavior 

Briggs  (1975)  plume  rise  equations  are 
used,  including  momentimi  rise,  for  point 
sources. 

Transitional  rise  is  calculated. 

Stack-tip  downwash  may  be  evaluated. 

h.  Horizontal  Winds 

Wind  speeds  are  adjusted  to  release  height 
by  power  law  formula,  using  exponents  of 
0.10,  0.15,  0.20,  0.25,  0.30  and  0.35  for 
Stabilities  A  through  F,  respectively. 

Steady-state  wind  is  assumed. 

i.  Vertical  Wind  Speed 

Vertical  wind  is  assumed  equal  to  zero. 
j.  Horizontal  Dispersion 

Gaussian  plume  coefficients  are  fitted  »o 
Turner  (1969).  The  Turner  cxirves  are  treated 
as  10-minute  averages  and  the  coefficients 
are  adjusted  to  represent  30-minute  or  hourly 
as  appropriate. 

In  the  urban  mode,  stable  cases  are  shifted 
to  neutral  nighttime  (D-night)  conditions  and 
urban  mixing  heights  are  used. 


Total  reflection  cf  the  p! 


■  at  the  ground 


is  assumed. 

In  the  urban  mode.  E  ind  F  stability  classes 
are  treated  as  D-nighttLTie. 
1  Chemical  Transformation 

Chemical  transformation  is  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user, 
m  Physical  Rentvn! 

Physical  removal  is  treated  using 
exponential  decay.  Half-life  is  input  by  the 
user. 

n.  Evaluation  Studies 

Londergan,  R.,  D.  Mmntt.  D  Warh'er  T 
Kincaid  and  D  Bonitata,  1983  Evalua-irm  of 
Rural  Air  Qual-.tv  Simulation  Models,  EPA- 
450,4-63-003,  Environ.'T.ental  Prn'ertion 
Agency  Research  Triangle  Park,  N'C 

Durrenberger,  C  !  .  B  A  B7f3b*>tT?,  and  K', 
Zimrr.ermann,  1983  Development  of  a 
Protocol  to  bfl  Used  for  Dispersion  Mode! 
Comparison  Studies-  Presented  at  the  76th 
Annual  Meeting  of  the  Air  Pollu'ion  Control 
Association,  Atlanta,  G.A 

B  28     AVACTA  11 

Reference 

Zannetti,  P..  G.  Carboni  and  R.  Lewis, 
1985  AVACTA  II  User's  Guide  (Release  3). 
AeroVironmenl,  I.ic,  Technical  Ropcrt  AV- 
OM-85/520. 

Availability 

A  magnetic  tape  copy  of  the  FORTRAN' 
coding  and  the  user's  guide  are  available  at 
a  cost  of  S2,,')00  (non-prof.t  organization;  or 
S3. 500  iother  organizations)  from 
Ae.'oVirorunent,  Inc..  825  Myrtle  Avenue, 
M-nrovia,  CA  91015.  Phone:  (818)  357-9983. 

Ahitract 

The  AV.ACTA  11  model  is  a  Gau.ssian  model 
m  -A.^.ich  atxnosphenc  dispersion  phencniena 
are  described  by  the  evolution  of  plume 
elements,  either  segments  or  puffs.  The 
model  can  be  applied  for  short  time  (e  g.,  one 
day)  simulations  in  both  transport  ar.d  ca!m 
conditions. 

The  user  is  given  flexibility  in  defining  the 
computational  domain,  the  three- 
dimensional  meteorological  and  emission 
input  the  receptor  locations,  the  p!-ame  rise 
formulas,  the  sigma  formulas,  etc.  Without 
explicit  user's  specifications,  standard 
default  values  are  assum.ed. 

AV,ACTA  II  provides  both  concentration 
fields  on  the  user  specified  receptor  points, 
and  dry/wet  deposition  patterns  thrcughout 
the  domain.  The  model  is  particularly 
oriented  lo  the  simulation  of  the  dynamics 
and  transformation  of  sulfur  species  (SO;  and 
50*=).  but  can  handle  virtually  any  pair  of 
primary -secondary  pollutants. 
a.  Recommendations  for  Regulatory  Use 

AVACTA  II  can  be  used  if  it  can  be 

demonstrated  to  estimate  concentrations 
equivalent  to  those  provided  by  the  preferred 
model  for  a  given  application.  AVACTA  11 
must  be  executed  in  the  equivalent  mode. 
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AVACTA  II  can  "tx"  usert  on  a  case-hy-rase 
basiS  in  lieu  of  a  preferred  mi)dti  if  if  can  be 
demonstrated.  usinR  the  cntena  in  Sfiction 
3  2,  that  AVACTA  li  is  man-  appropriate  frir 
the  specific  application,  in  this  case  the 
model  options/modes  which  are  most 
appropriate  for  the  application  should  be 
used. 

b.  Input  Requirements  (all  time-varying) 

A  time-varying  input  is  required  at  each 
computational  step.  Only  those  data  which 
have  changed  need  to  be  input  by  the  user. 

5iource  data  requirements  are:  Coordinates, 
emission  rates  of  primary  and  secondary 
pollutants,  initial  plume  sigmas  (for  non- 
point  sources),  exit  temperature,  exit 
velocity,  stack  inside  diameter. 

Mfteorological  data  requirements  are: 
Surface  wind  measurements,  wind  profiles  (if 
available),  atmospheric  stability  profiles, 
mixing  heights. 

Receptor  data  requirements  a:f  Receptor 
coordinates. 

Other  data  requirements  Q>ordinates  of 
the  computational  domain,  gnd  cell 
specification,  terrain  elevations,  user  s 
computational  and  printing  options. 

c.  Output 

The  model's  outpout  is  provided  according 

to  user's  printing  flags.  Hourly.  3-hour  and 
24-hour  concentration  averages  are 
computed,  together  with  highest  and  highest- 
second-highest  concentration  values.  Both 
partial  and  total  concentrations  are  provided. 
li   T;-pe  nf  Model 

AVAC7r.-\  I!  is  Gaussian  segrnenl/puff 
model 

e.  Pollutant  Types 

AVACTA  II  can  handle  any  couple  of 
primary-secondary  pollutants  (e.g.,  SO2  and 

S04=). 

f  Source Beteptor  Rehtjonship 

The  AVACTA  II  approach  maintains  the 
basic  Gaussian  formulation,  but  allows  a 
numerical  simulation  of  both  nonstationary 

and  nonhomogeneous  meteorological 
ronditions  The  emitted  pollutant  material  is 
divided  into  a  sequence  of  "elements,"  either 
segments  or  puffs,  which  are  connected 
together  but  whose  dymamics  are  a  function 
of  the  local  meteorological  conditions.  Since 
the  meteorological  parameters  vary  with  time 
and  space,  each  element  evolves  according  to 
the  different  meteorological  conditions 
encounte.Td  along  its  traie<::tnr\' 

AVACTA  !i  calculates  the  partial 
contribution  of  each  sourr:e  in  each  receptor 
during  each  interval  The  partial 
cnncenfation  is  the  sum,  of  the  contribution 
Rf  ail  existing  puffs,  plus  that  of  the  closest 
segment, 

g  Plume  Behavior 

The  user  can  select  the  following  plume 
rise  formulas 
Briggs{196q,  1971.  1972) 
CGNCAUT:  fBriggs,  1975) 
Lucas-Moore  (Briggs,  1975) 
I'ser's  function,  i.e  ,  a  subroutine  supplied  by 

the  user 

With  cold  plum.es.  the  program  uses  a 
special  routine  for  the  computation  of  the  )et 
plume  rise.  The  user  can  also  selert  several 


computational  options  '.'lat ,  i-irr,  ;  ,  ~in 
behavior  in  complex  lerrR  :i  an  ::  its  total/ 
partial  reflections. 

r:    'H-^nzon!;.}!  Winds 

A  3D  mass-consistent  wind  field  is 
optionally  generated. 

L  Vertical  Wind  Speed 

A  3D  mass-consistent  wind  field  is 
optionally  generated. 

j.  Horizontal  Dispersion 

During  each  step,  the  sigmas  of  each 
element  are  increased.  The  user  can  select 
the  following  sigma  functions: 
Pasquill-Gifford-Tumer  (in  the  functional 

form  specified  by  Green  et  al.,  1980) 
Brookhaven  (Gifford,  1975) 
Briggs,  open  country  (Gifford,  1975) 
Briggs,  urban,  i.e.,  McElory-Pooler,  (Gifford, 

1975) 
Irwin  (1979) 

LO-LOCAT  (MacCready  et  al.,  1974) 
User-specified  function,  by  points 
User-spec  if.ed  f.^nction,  with  a  user's 

subroutine 

The  virtual  distance/age  concept  is  used 
for  incrementing  the  sigmas  at  each  time 
step. 

k.  Vertical  Dispersion 

During  each  step,  the  sigmas  of  eacb 
element  are  increased.  The  user  can  select 
the  following  sigma  functions: 

Pasquill-Gifford-Tumer  (in  the  functional 

form  specified  by  Green  et  al.,  1980) 
Brookhaven  (Gifford,  1975) 
Briggs,  open  country  (Gifford,  1975) 
Briggs,  urban,  i.e.,  McElroy-Pooler,  (Gifford, 

1975) 
LO-LOCAT  (MacCready  et  aL.  1974) 
User-specified  function,  with  a  user's 
subroutine 

The  virtual  distance/age  concept  is  used 
for  incrementing  the  sigmas  at  each  time 
step. 

1.  Chemical  Transformation 

First  order  chemical  reactions  (primary-to- 
secondary  pollutant). 

m.  Physical  Removal 

First  order  dry  and  wet  deposition 
schemes. 

n.  Evaluation  Studies 

Zannetti  P.,  G.  Carboni  and  A.  Cerianl. 
1985.  AVACTA  11  Model  Simulations  of 
Worst-Case  Air  Pollution  Scenarios  in 
Northern  Italy.  15th  International  Technical 
Meeting  on  Air  Pollution  Modeling  and  Its 
Application,  St.  Louis,  Missouri,  April  15- 

B  29  .Short-line  Dispersion  Modei  tisDM) 
Reference 

PEI  Associates,  1988.  User's  Guide  to 
SDM— A  Shoreline  Dispersion  Model.  EPA 
Publication  No.  EPA-450/4-8ft-O17.  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park,  NC.  (NTIS  No.  PB  89-164305) 

Availability 

The  user's  guide  is  available  from  the 
National  Technical  Information  Service.  The 
model  code  is  available  on  the  Support 


Center  for  Regulatory  Air  Models  Bulletin 
Board  System  (see  page  B-1). 

Abstract 

SDM  is  a  hybrid  multipo  nt  Gaussian 
dispersion  model  that  calculates  source 
impact  for  those  hours  during  the  year  when 
fuinigation  events  are  expected  using  a 
special  fumigation  algorithm  and  the  MPTER 
regulatory  model  for  the  remaining  hours  (see 
Appendix  A). 

a.  Recommendations  for  Regulatory  Use 

SDM  may  be  used  on  a  case-by-case  basis 
for  the  following  applications: 

•  Tall  stationary  point  sources  located  at  a 
shoreline  of  any  large  body  of  water; 

•  Rural  or  urtwin  areas; 

•  Flat  terrain; 

•  Transport  distances  less  than  50  km; 

•  1-hour  to  1-year  averaging  times. 

b.  Input  Requirements 

Source  data:  Location,  emission  rate, 
physical  stack  height,  stack  gas  exit  velocity, 
stack  inside  diameter,  stack  gas  temperature 
and  shoreline  coordinates. 

Meteorological  data:  Hourly  values  of  mean 
wind  speed  within  the  Thermal  Internal 
Boundary  Layer  (TIBL)  and  at  stack  height; 
mean  potential  temperature  over  land  and 
over  water;  over  water  lapse  rate;  and  surface 
sensible  heat  flux.  In  addition  to  these 
meteorological  data,  SDM  access  standard 
NWS  surface  and  upper  air  meteorological 
data  through  the  RAMMET  preprocessor. 

Receptor  data:  coordinates  for  each 
receptor. 

c.  Output 

Printed  output  includes  the  MPTER  model 
output  as  well  as:  special  shoreline 
fumigation  applicability  report  for  each  day 
and  source;  high-five  tables  on  the  standard 
output  with  "F"  designation  next  to  the 
concentration  if  that  averaging  period 
includes  a  fumigation  event. 

d.  Type  of  Model 

SDM  is  hybrid  Gaussian  model 

e.  Pollutant  Types 

SDM  may  be  used  to  model  primary 
pollutants.  Settling  and  deposition  are  not 
treated. 

f.  Source-Receptor  Relationships 

SDM  applies  user-specified  locations  of 
stationary  point  sources  and  receptors.  User 
input  stack  height,  shoreline  orientation  and 
source  characteristics  for  each  source.  No 
topographic  elevation  is  input;  flat  terrain  is 
assumed. 

g.  Plume  Behavior 

SDM  uses  Briggs  (1975)  plume  rise  for  final 
rise.  SDM  does  not  treat  stack  lip  or  building 
down  wash. 

h  Horizontal  Winds 

Constant,  uniform  (steady-state)  wind  is 
assumed  for  an  hour.  Straight  line  plume 
transport  is  assumed  to  all  downwind 
distances.  Separate  wind  speed  profile 
exponents  (EPA.  1980)  for  both  rural  and 
urban  cases  are  assumed. 

i  Vertical  Wind  Speed 

Vertical  wind  speed  is  assumed  e((ual  to 
zero. 
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:  Horizontal  Dispersion 

For  th?  f'-rT:.23*;cn  algorithm  coefficients 
based  on  M:sra   '.9^0  and  Misra  and 
McMiiian  (1980j  are  used  for  plume  transport 
Ki  s-able  a;i  above  TI3L  and  based  on  Lamb 
'19781  for  'j-anspor;  ,n  the  -jnsiable  air  below 
•he  TIBL  Ae  effec'-.ve  hcr.zontal  dispersion 
coefficient  based  on  Misra  ar.d  Onk)ck(1982) 
IS  used  For  nonf'...jr..^at:on  penods, 
algonlhms  contained  in  the  MPTER  model 
are  used  (see  Appendix  A). 

k.  Venical  Dispersion 

For  the  fumigation  algorithm.  coefficienU 
Ddsed  on  Misra  (1980)  and  Misra  and 

McMillan  11980)  are  used. 

1.  Chemical  Transformation 
Qiemical  transformation  it  not  included  in 

the  fumigation  algorithm. 
r^.  Physical  Removal 
Phvsical  removal  is  not  explicitly  treated. 

r.  Evaluation  Studies 

Environ.T.er.'a!  F^cteclion  Agency.  1987. 
Ar.alvsis  and  Evaiuat'.on  of  Statistical  Coastal 
F'.im:gation  Models.  EPA  Publication  No. 
EPA-450'4-87-0€2  U  S  EnvironmenUl 
Protection  .Agency.  Research  Triangle  Park, 
NC  (NTIS  PB  8:'-175519) 

B.30    WYVDv alley  Model 

Pefennce 

Harrison,  Halstead.  1W2  "A  User's  Guide 
to  WTN'Dvaliey  3  11.  an  Eulerian-Grid  Air- 
Qualitv  Dispersion  Model  with  Versatile 
Boundaries.  Sources,  and  Winds,"  WYNDsof^ 
Inc.,  Mercer  Island.  WA. 

Availability 

Copies  of  the  user's  guide  and  the 
executable  n:odel  computer  codes  are 
available  at  a  cost  of  S295.0C  from: 
WTNDsoft,  Incorporatad,  6333  77th  Avenue 
SE.,  Mercer  Island.  WA  98040.  Pbone:  (206) 
232-1819.  I 

Abstract 

WYNDvalley  3.11  is  a  multi-layer  (up  to 
five  vertical  layers)  Eulerian  grid  dispersion 
model  that  permits  users  flexibility  in 
defining  borders  around  the  areas  to  be 
modeled,  the  botindary  conditions  at  these 
borders,  the  intensities  and  locations  of 
emissions  sources,  and  the  winds  and 
diSusivities  that  affect  the  dispersion  of 
atmospheric  pollutants.  The  coodel's  output 
includes  gridded  contour  plots  of  pollutant 
concentrations  for  the  highest  brief  episodes 
(during  any  single  time  step),  the  highest  and 
second-highest  24-hour  averages,  averaged 
dry  and  wet  deposition  flaxes,  and  a  colored 
"movie   showing  evolving  dispersal  of 
pollutant  concentrations,  together  with 
temporal  plots  of  the  concentrations  at 
specified  receptor  sites  and  statistical 
inference  of  the  probab;!:ties  that  standards 
will  be  exceeded  at  tiiose  sites.  WYNDvalley 
is  implemented  on  IBM*  compatible 
microcomputers,  with  interactive  data  input 
a.id  color  graphics  display. 
a  Hecorr.mendations  hr  Fegulatory  Use 

WTXEK-alley  may  be  used  on  a  case-by- 
case  basis  to  estimate  concentrations  during 
valley  stagnation  periods  of  24  hours  or 


longer  Recomniended  inputs  are  listed 
below. 

Variable  Recommended  Value 

Horizontal  cell  dimension  250  to  500  meters 

Vertical  layers  3  to  5 

Layer  depth  50  to  100  meters 

Background  (internal  to  model) 

Zero  (background  should  be  added  externally 

to  model  estimates) 
Lateral  meander  velocity  default 
Diffusivities  default 
Ventilation  parameter  (upper  deftiult 

boundary  condition) 
Dry  deposition  velocity  zero  (site-specific) 
Washout  ratio  rero  (site-sf)ecific) 

b.  Input  Requirements 

Input  data,  including  model  options, 
modeling  domain  boundaries,  boundary 
conditions,  receptor  locations,  source 
locations,  and  emission  rates,  may  be  entered 
Interactively,  or  through  existing  template 
files  from  a  previous  run.  Meteorolo^cal 
data,  including  wind  speeds,  wind 
directions,  rain  rates  (optionally,  for  wet 
deposition  calculations),  and  time  of  day  and 
year,  may  be  of  arbitrary  time  increment 
(usually  an  hour)  and  are  entered  into  the 
model  through  an  external  meteorological 
data  file.  Optionally,  users  may  specify 
diffusivities  and  upper  boundary  conditions 
for  each  time  increment  Source  emission 
rates  may  be  constant  or  modulated  on  a 
daily,  weekly,  and/or  seasonal  basis. 

c.  Output 

Outpuf  from  WYNDvalley  includes 
gridded  contoiu  maps  of  the  highest 
pollutant  concentrations  at  each  time  step 
and  the  highest  and  second-highest  24-hour 
average  concentrations  Output  aisn  mriudps 
the  deposition  patterns  for  wet,  drv  and  total 
fluxes  of  the  pollutants  to  the  surface, 
Integrated  over  the  simulation  period.  A 
running  "movie"  of  the  conf:entration 
patterns  is  displayed  on  the  screen  (with 
optional  printout)  as  they  evolve  during  the 
simulation.  Output  files  include  tables  of 
daily-averaged  pollutant  concentrations  at 
every  modeled  grid  cell,  and  of  hourly 
concentrations  at  up  to  eight  specified 
receptors.  Statistical  analyses  are  performed 
on  the  hourly  and  daily  data  to  estinaate  the 
probabilities  that  specified  levels  will  be 
exceeded  more  than  once  during  an  arbitrary 
number  of  days  with  similar  weather. 

d.  Type  of  Model 

WYNDvalley  is  a  three  dimensional 
Eulerian  grid  model. 

e.  Pollutant  Types 

WYNDvalley  may  be  used  to  model  any 
inert  pollutant 

f.  Source-Receptor  Relationships 

Source  and  receptors  may  bo  located 
anywhere  within  the  user-defined  modeling 
domain.  All  point  and  area  sources,  or 
portions  of  an  area  source,  within  a  given 
grid  cell  are  sumimed  to  define  a 
representative  emission  rate  for  that  cell 
Concentrations  are  calculated  for  each  and 
every  grid  cell  in  the  modeling  domain.  Up 
to  eight  grid  cells  may  be  selected  as 
receptors,  for  which  time  histories  of 
concentration  and  deposition  fluxes  are 


determined,  and  probabilities  of  e.xceedance 
are  calculated. 
g.  Plume  Behavior 

Emissions  for  buoyant  point  sources  are 
placed  by  the  user  in  a  grid  cell  which  best 
reflects  the  expected  effective  plume  height 
during  stagnation  conditions.  Five  vertical 
layers  are  available  to  the  user. 
h.  Horizontal  Winds 

During  each  time  step  in  the  model,  the 
winds  are  assumed  to  be  uniform  throughout 
the  modeling  doma.n.  Numerical  diffusion  is 
minimized  m  the  advecticn  algonthm.  To 
account  for  terrain  effects  on  winds  and 
dispersion,  an  ad  noc  algorithm  is  employed 
in  the  model  lo  distribute  concentrations 
near  boundaries. 
i.  V'erticai  Wind  Speed 

Winds  are  assumed  to  be  constant  with 
height. 
j.  Horizontal  Dispersion 

Horizontal  eddy  diffusion  coefficients  may 
be  entered  explicitly  by  the  user  at  every  time 
step  .Mtemativeiy,  a  default  algorithm  may 
be  invoked  to  estimate  these  coefficients  from 
the  wind  velocities  and  their  variances. 

k.  Vertical  Dispersion 

Vertical  eddy  diffusion  coefficien's  and  a 
tnp-of-model  bounda'-y  condition  may  be 
entered  explicitly  by  the  user  at  every  tune 
step.  Alternatively,  a  defaul*  algcrilhmi  may 
be  invoked  to  estim.ate  these  coefficients  from 
the  horizontal  wind  velocities  and  their 
variances,  and  from,  an  em.pirical  tirae-of-day 
correction  derived  from  temperature  gradient 
measurements  and  Monin-Obukhov 
similarities. 
1  Chemical  Transformation 

Chemical  transformation  is  not  explicitly 
treated  by  WYNDvalley. 
m  Physical  Removal 

WTNDvalley  optionally  simulates  both  wet 
and  dry  deposition.  Dry  deposition  is 
proportional  to  concentration  in  the  lowest 
laver.  while  wet  deposition  is  proportional  to 
rain  rate  and  concentration  m  each  layer. 
Appropriate  coefficients  (deposition 
velocities  and  washout  ratios)  ore  input  by 
the  user. 
n.  Evaluation  Studies 

Harrison,  H.,  G  Fade,  C.  Bowman  and  R. 
Wilson.  1990.  Air  Quality  During 
Stagnations.  A  Comparison  of  RAM  and 
WYNDvalley  with  PM-10  MeasuremenU  at 
Five  Sites,  loumal  of  the  Air  &■  Waste 
Management  Association.  40:  47-52. 

Yoshida,  C,  1990,  A  Cximparison  of 
WYNDvalley  Versions  2.12  and  30  with  PM- 
10  Measurements  in  Six  Cities  in  the  Pacific 
Northwest,  Lane  Regional  Air  Pollution 
Authority,  Springfield,  OR. 

Maykut,  N.  et  al,,  1990.  Evaluation  of  trie 
Atmospheric  Deposition  of  Toxic 
Contaminants  to  P*uget  Sound,  State  of 
Washington,  Puget  Sound  Water  Quality 
Authority,  Seattle,  WA. 

B .  3 1     Dense  Gas  Dispersion  Mode) 
(DEGADIS) 


Abstract 
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Environmen'.al  Protection  Ager,c>    1989 
i/'^ers  Guide  for  the  DRIADIS  2, 1— [>nse 
G^s  Dispersujn  Model  EFA  Publication  Nc 
EP.A-450.-4-«9-019.  US.  EnvironmerUal 
Prtitection  Agencv,  Research  Trianse  Park, 
NC  27711.  (.NTIS  .No.  PB  90-2133jo, 

Availability 

The  model  code  is  only  available  on  the 
Support  Center  for  Regulatory  Air  Models 
Bulletin  Board  System  (see  page  B-1). 

Abstract 

DEGADIS  2  1  IS  a  malhemaucai  dispersion 
model  that  can  be  used  to  model  the 
transport  cf  toxic  chemical  releases  Into  the 
atmosphere.  Us  ran ^e  of  applicability 
includes  continuous,  instantaneous,  finite 
duration,  and  time- variant  releases; 
negat:velv-buovan!  and  neutrally-buoyant 
releases,  grjund-level,  low-momentum  area 
rpieas<^s:  ground-level  or  elevated  upwardly- 
dirocted  stack  releases  of  gases  or  aerosols. 
The  model  simulates  only  one  set  of 
meteorological  conditions,  and  therefore 
should  not  be  considered  applicable  over 
time  periods  much  longer  than  1  or  2  hours. 
The  simulations  ar?  carr.ed  out  over  flat. 
level,  unobstructed  terrain  for  which  the 
charartenstic  surface  roughne'JS  is  not  a 
significant  fraction  of  the  depth  of  t.le 
dispersion  layer  The  model  does  not 
characterize  the  density  of  aerosol-t}-pe 
reieases;  rather,  the  user  must  a-isess  that 
independently  pnor  to  the  Simulation, 

a.  RecommendaUons  for  Regulator}-  I'^e 

DEGADIS  can  be  used  as  a  refined 
modeling  approach  to  estimate  shori-term 
ambient  concentrations  fl-hour  or  less 
avera,ging  tunes)  and  the  expected  area  of 
exposure  to  concentrations  above  specified 
threshold  values  for  toxic  chemical  releases 
It  is  especially  useful  m  situations  v^here 
density  effects  are  suspected  to  be  i.mportan; 
and  where  screening  estimates  of  ambient 
concentrations  are  above  levels  of  concern. 
b  Input  Requiremer^ts 

Data  m.ay  be  input  directly  from  an 
external  input  file  or  via  keytward  usin^  an 
interactive  program  moduie.  The  modei  is 
not  set  up  to  accept  real-time  meteomlogica; 
da'a  or  convert  units  of  input  values 
Chemical  property  data  must  be  input  by  the 
user.  Such  data  for  a  few  selected  species  are 
available  within  the  model.  Additional  data 
may  be  added  to  this  data  bas'^  bv  the  user 

Source  data  requirements  are  Emission 
rate  and  release  duration,  emission  chem.ical 
and  physical  properties  (molecular  weight. 
density  vs.  concentration  profile  in  the  case 
of  aerosol  releases,  and  contaminant  heat 
capacity  in  the  case  of  a  nonlsothermal  gas 
release;  stack  parameters  (i  e.,  diameter, 
elevation  above  ground  level,  temperature  at 
release  point). 

Meteorological  data  requirements  are 
Wind  sf)eed  at  designated  height  above 
ground,  ambient  temperature  and  pressure 
surface  roughness,  relative  humidity,  and 
ground  surface  temperature  (which  in  most 
cases  can  be  adequately  approximated  bv  the 
ambient  temperature). 

Receptor  data  requirements  are  Averaging 
txio  of  Interest,  above-ground  height  of 


receptors,  and  maxirr'irr,  sr.st,;:-,:.-*-  '-w^'wf**^;-; 
rw^eptors  (.since  the  mode,  c(,;rr.p;;:es 
d,Tur.wmd  receptor  di,<itances  to  optimize 
model  performance,  ihxs  parameter  is  used 
only  for  nominal  control  of  the  output  listing, 
and  is  of  secondary  Importance).  No  indoor 
concentrations  are  calculated  by  the  model. 

c.  Output 

Printed  output  includes  in  tabular  form; 

•  Listing  of  model  input  data; 

•  Plume  centerline  elevation,  mole 
fraction,  concentration,  density,  and 
temperature  at  each  dowmwind  distance; 

•  Oy  and  o,  values  at  each  downwind 
distance; 

•  Off-centerllne  distances  to  2  specified 
concentration  values  at  a  specified  receptor 
height  at  each  downwind  distance  [these 
values  can  be  used  to  draw  concentration 
isopleths  after  model  execution); 

•  Concentration  vs  time  histories  for 
finite-duration  releases  (if  specified  by  user). 

The  output  print  file  is  automatically  saved 
and  must  be  sent  to  the  appropriate  printer 
by  the  user  after  program  execution. 

No  graphical  output  is  generated  by  the 
current  version  of  this  program. 

d.  Type  of  Model 

DEGADIS  estimates  plume  rise  and 
dispersion  for  vertically-upward  Jet  releases 
usi.ig  mass  and  momentum  balan(»s  with  air 
entrainment  based  on  laboratory  and  field- 
scale  data.  These  balances  assume  Gaussian 
similarity  profiles  for  velocity,  density,  and 
concentration  within  the  jet.  Grotind-level 
denser-than-air  phenomena  is  treated  using  a 
power  law  concentration  distribution  profile 
:n  the  vertical  and  a  hybrid  top  hat-Gaussian 
concentration  distribution  profile  in  the 
horizontal  A  p>ower  law  specification  is  used 
for  the  vertical  wind  profile.  Ground-level 
cloud  slumping  phenomena  and  air 
entrainm.ent  are  based  on  laboratory 
measurements  and  field-scale  observations. 
e  Pollutant  Types 

Neutrally-  or  negatively-buoyant  gases  and 
aerosols.  Pollutants  are  asstmied  to  be  non- 
reactive  and  non-depositing. 

f  Sourre-P"!  eptor  Helationships 

Only  one  source  can  be  modeled  at  a  time. 

There  is  no  limitation  to  the  number  of 
r'<i  ptors;  the  downwind  receptor  distances 
are  mtemally-calcuiated  by  the  model.  The 
DEGADIS  calculation  is  earned  out  until  the 
plume  centerline  concentration  Is  50%  below 
the  lowest  concentration  level  specified  by 
the  -aser. 

The  model  contains  no  modules  for  source 
caiculat.ons  or  release  cha.-arterization. 

g  Plume  Behavior 

Jet'plump  trajecton.  is  estimated  from  mass 
and  momenti.im  balance  equations. 
S'jxTounding  terrain  is  assumed  to  be  flat, 
and  stack  tip  downwash,  building  wake 
effects,  ar.d  fumigation  a.i?  not  treated. 

h  Honzontal  Winds 

Constant  logarithmic  velocity  profile 
which  accounts  for  stability  and  surface 
roughness  is  uswi 

The  wind  speed  profile  exponent  is 
determined  from  a  least  squares  fit  of  the 
loga.'dthmic  profile  from  ground  !e^•el  to  the 


wmd  speed  reference  height  Cairn  wmds  can 
be  simulated  for  ground-level  low- 
momentimi  releases. 

Along-wind  dispersion  of  transient  releases 
is  treated  using  the  methods  of  Colenbrander 
(1980)  and  Beals  (1971). 

I.  Vertical  Wind  Speed 

Not  treated. 

).  Horizontal  Dispersion 

When  the  plume  centerline  is  above 
ground  level,  horizontal  dispersion 
coefficients  are  based  upon  Turner  (1969) 
and  Slade  (1966)  with  adjustments  made  for 
averaging  time  and  plume  density. 

When  the  plume  centerline  is  at  ground 
level,  horizontal  dispersion  also  accounts  for 
entrainment  due  to  gravity  currents  as 
parameterized  from  laboratory  exp>erimeats. 
k.  Vertical  Dispersion 

When  the  plume  centerline  is  above 
ground  level,  vertical  dispersion  coefficients 
are  based  upon  Turner  (1969)  and  Slade 
(1968).  Perfect  ground  reflection  is  applied. 

In  the  ground-level  dense-gas  regime, 
vertical  dispersion  is  also  based  upon  results 
from  laboratory  experiments  in  density- 
stratified  fluids. 

I.  Chemical  Transformation 

Not  specifically  treated, 
m.  Physical  Removal 

Not  treated 
n.  Evoiuatjon  Studies 

Spicer,  T.  O.  and ).  A.  Havens.  1986, 
Development  of  Vapor  Dispersion  Models  for 
Nonneutrally  Buovant  Gas  Mixtures — 
Analysis  of  USAF/NjO*  Test  Data  USAF 
Engineering  and  Sen-ices  Laboratory,  Final 
Report  ESL-TR-86-24. 

Spicer.  T.O  and  J.A.  Havens.  1988. 
Development  of  Vapor  Dispersion  Models  for 
Nonneutrally  Buoyant  Gas  Mixtures — 
Analysis  of  TFl/NHj  Test  Data.  USAF 
Engineering  and  Services  Laboratory.  Final 
Report 

o.  Operating  Information 

The  model  requires  either  a  VAX  computer 
or  an  IBM*— compatible  PC  for  its  execution. 

The  model  currently  does  not  require 
supporting  softuvare.  A  FORTRAN  compiler 
Is  required  to  generate  program  executables 
in  the  VAX  computing  environment.  PC 
executables  are  provided  within  the  source 
code;  however,  a  PC  FORTRAN  compiler 
may  be  used  to  tailor  a  PC  executable  to  the 
user's  PC  environment 
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Appendix  C  to  .Appendix  W  of  Par!  5;  — 
^ixampie  Air  Qualm  AnaJvs;,';  Chft.ldist 

CO     Introduction 

ThiS  ihecikiist  recommends  a  standardized 
•i-'!  of  data  and  a  standard  basic  level  of 
analysis  needed  for  '\SD  applications  and  SIP 
revisions.  The  checklist  implies  a  level  of 
detail  required  to  assess  both  PSD  increments 
and  the  NAAQS  Individual  cases  may 
require  more  or  less  information  and  the 
Regional  Meteorologist  should  be  consulted 
at  an  early  stage  in  the  development  of  a  data 
base  for  a  modeling  analysis. 

.*.t  pre-application  meetings  between 
soirro  owner  and  reviewing  authority,  this 
(  heckhst  should  prove  useful  in  developing 
a  concensus  on  the  data  base,  modeling 
techniques  and  overall  technical  approach 
prior  to  the  actual  analyses.  Such  agreement 
will  help  avoid  misimderstandings 
r;,)r.:;Rrning  the  fina!  results  and  may  reduce 
'he  lifr  .leed  for  additional  analyses. 

Example  Air  Quality  Analysis 

Ch^-klist ' 

!   Sou.'ce  location  map{s)  showing  location 

^nh  respect  to 

•  t  'rban  areas  2 

•  F'SD  Class  !  areas 

•  N'inattdinment  areas* 

•  Topographic  features  (terrain,  lakes,  river 
(.aiievs.  etc.)- 

•  Other  major  existing  sources  ^ 

•  Other  major  sources  subject  to  PSD 
fquirements 

•  SWS  meteorological  observations 
(s'lrface  and  upper  air) 

•  On-site/kx:al  meteorological 
oh-iervations  (surface  and  upp>er  air) 

•  State,  local/on-s;te  air  quality  monitoring 

•  Plant  layout  on  a  topographic  map 
;wven.ng  a  1km  radius  of  the  source  with 
..".formation  sufficient  to  determine  GEP  stack 
heights. 

2.  Information  on  urban/rural 
characteristics. 

•  Land  usp  within  3km  of  source  classified 
a.xrirding  to  Auer  {1978):  Correlation  of  land 
use  and  cover  with  meteorological  anomalies. 
!  urnal  of  Applied  .Meteorology,  17:  636-643. 

•  Population. 
—  .>tntal 
~>dens;ty 

•  Based  on  current  guidance  determination 
tjt  whether  the  area  should  be  addressed 
using  urban  or  ru.-^l  modeling  methodology. 

3  Emission  inventory  and  operating/ 
design  parameters  for  major  sources  within 


•^■•ginn  of  siRH 


^.,r,r 


ant  impact  of  proposed  site 
(same  as  required  for  applicant) 

•  Actual  and  allowable  annual  emission 
rates  (g/s)  and  operating  rates.' 

•  Maximum  design  load  short-term 
emission  rate  (g/s).i 

•  Associated  emissions/stack 
charactenstics  as  a  function  of  load  ftw 
maximum,  average,  and  nominal  operating 
conditions  If  stack  height  is  less  than  GEP  or 
located  in  complex  terrain.  Screening 
analyses  as  footnoted  on  page  1  or  detailed 
analyses,  if  necessary-,  must  be  employed  to 
determine  the  constraining  load  condition 
(e.g.,  50%,  75%,  or  100%  load)  to  be  relied 
upon  in  the  short-term  modeling  analysis. 
— Location,  Universal  Transverse  Mercators 

(UTM's) 
—Height  of  stack  (m)  and  grade  level  above 

Mean  Sea  Level  (MSL) 
— Stack  exit  diameter  (m) 
— Exit  velocity  (m/s) 
— Exit  temperature  (°K) 

•  Area  source  emissions  (rates,  size  of  area, 
height  of  area  source).* 

•  Location  and  dimensions  of  buildings 
(plant  layout  drawing). 

—To  determine  GEP  stack  height 

— To  determine  potential  building  downwash 

considerations  for  stack  heights  less  than 

GEP 

•  Associated  parameters. 

—Boiler  sire  (megawatts,  pounds/hr.  steam. 

fuel  consumption,  eta) 
—Boiler  parameters  (%  excess  air,  boiler 

t>'pe,  type  of  firing,  etc.) 
— Operating  conditions  (pollutant  content  in 

fuel,  hours  of  operation,  capacity  factor.  % 

load  for  winter,  summer,  etc.) 
— Pollutant  control  equipment  parameters 

(design  efficiency,  operation  record,  e.g.. 

can  if  be  b>'passed?,  etc) 

•  Anticipated  growth  changes. 

4.  Air  quality  monitoring  data; 

•  Summary  of  existing  observations  for 
latest  five  years  (including  any  additional 
quality  assured  measured  data  which  can  be 
obtained  from  any  state  or  local  agency  or 
company).* 

•  Comparison  with  standards. 

•  Discussion  of  background  due  to 
uninventoried  sources  and  contributions 
from  outside  the  inventoried  area  and 
description  of  the  method  used  for 
determination  of  background  (should  be 
consistent  with  the  Guideline  on  Air  Quality 
Models). 

5.  Meteorological  data: 

•  Five  consecutive  years  of  the  most  recent 
representative  sequential  hourly  National 
Weather  Service  (NWS)  data,  or  one  or  more 
years  of  hourly  sequential  on-site  data. 

•  Discussionof  meteorological  conditions 
observed  (as  applied  or  modified  for  the  site- 
specific  area,  i.e.,  identify  possible  variations 


due  to  difference  between  the  monitoring  site 
and  the  specific  site  of  the  source). 

•  Discussion  of  topographic/land  use 
Influences. 

6.  Air  quality  modeling  analyses: 

•  Model  each  Individual  year  for  which 
data  are  available  with  a  recommended 
model  or  model  demonstrated  to  be 
acceptable  on  a  case-by-case  basis. 

— Urban  dispersion  coefficients  for  urban 

areas 
— Rural  dispersion  coefficients  for  rural  areas 

•  Evaluate  downwash  if  stack  height  is  less 
than  GEP. 

•  Define  worst  case  meteorology. 

•  Determine  background  and  document 
method. 

— Long-term 
— Short-terra 

•  Provide  topographic  map(s)  of  receptor 
network  with  respect  to  location  of  all 
sources. 

•  Follow  current  guidance  on  selection  of 
receptor  sites  for  refined  analyses. 

•  Include  receptor  terrain  heights  (if 
applicable)  used  in  analyses. 

•  Compare  model  estimates  with 
measurements  considering  the  upper  ends  of 
the  frequency  distribution. 

•  Determine  extent  of  significant  impact: 
provide  maps. 

•  Define  areas  of  maximum  and  highest, 
second-highest  Impacts  due  to  applicant 
source  (refer  to  format  suggested  in  Air 
Quality  Summary  Tables). 

— >long-term 
— >short-term 

7.  Comparison  with  acceptable  air  quality 
levels: 

•  NAAQS. 

•  PSD  increments. 

•  Emission  offset  impacts  if 
nonattainment 

8.  Documentation  and  guidelines  for 
modeling  methodology: 

•  Follow  guidance  documents. 

— >"Guideline  on  Air  Quality  Models, 
Revised"  (EPA-450/2-78-027R) 

— >"Screening  Procedures  for  Estimating  the 
Air  Quality  Impact  of  Stationary  Sources, 
Revised"  (EPA-450,'R-92-019),  1992 

— >"Guideline  for  Determination  of  Good 
Engineering  Practice  Stack  Height 
(Technical  Support  Document  for  the  Stack 
Height  Regulations)"  (EPA-450,'4-80- 
023R),  1985 

— >" Ambient  Monitoring  Guidelines  for 
PSD"  (EPA-4 50/4-87-007).  1987 

— >"Requirements  for  Preparation.  Adoption 
and  Submittal  of  Implementation  Plans: 
Approval  and  Promulgation  of 
Implementation  Plans",  40  CFR  Parts  40 
and  51  (Prevention  of  Significant 
DeterioraUon),  1982 
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<  The  "SCTeenlng  Prr)cpdiir«  tor  EstlOMtiBg  th*- 

*.;r  Quality  Impact  of  .Statioaar)'  Sources,  Revised". 
f  Mnber  1992  (EPA-4 50.  R-92-019).  should  be  used 
<<.  d  fcrMning  (cx)!  !o  determine  whether  modeling 

rinaiysas  are  raquirsd  STeening  procedures  jhnuM 


,'>e  rpfi.ne'.i  >n  thp  insr  '-  h"  jiis/problem  specific. 
(Available  frorr,  STIS  as  .i.>,ument  EPA-450/R-92- 
019.  NTIS  number  to  be  provided). 

»  Wlthi,-!  SOkm  or  dutance  to  which  source  has  a 
i :  sir.  iTi cant  impact,  whlchm-sr  Is  less. 


>  Particulate  emissions  should  be  specified  as  a 
function  of  particulate  diameter  and  density  ranges. 
4  See  foomote  2  of  this  checkiisL 
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Annual 


Mixing  Dep'h  [m) 
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Level  (m) 


Recominended  Mocei 


(Po.!i.ta-' 


=  Quality  Sui^m-^''— Fci^  All  New  Sources 


CoTKrentraBor  Due  to  MoOeted  Sotjrce  ijig/Tns) 

BacKground  Concertratior  >g,-'^^')        

"'otal  Corv:«PtratK)n  ;>gyiT>3i 

Receptor  Distance  ikr-)  lOr  U'^M  Easting) 

Receptor  D'rectior    =;  jor  ^TM  Northing)  

ptor  Elevation  (m)  ~.. 

W;nd  Speed  nvs) •• 

Wind  Direction  r=;  


H^^st     I   ^SS.        -'S^est     I   ^K5^ 


lUse  separata  sheet  tor  each  poif^rtant  (SO7,  TSP,  CO,  NO,,  HC.  Pb,  Hg   Astjestos^  etc  )  ^,,^^,^  „,,-.,« 

■tLtet  ail  a^propnaia  averaging  perc<Js  (1-hr,  3-hr,  8-hr,  24-hr,  30-day  9C-day  etc  1  for  wh;ch  an  air  quality  standard  exists. 


Annual 


Separate  t£ 
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1  Tht^^utS 
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Mbdng  Depth  (m) 

Temperature  ('K) 

Subility 

Day /Month/Year  of  Occurrence 


Surface  Air  Data  From  

Surface  Station  Elevation  (m)  

Anemometer  Height  Above  Local  Ground 
Level  (m) 


Upper  Air  Data  From 

Period  of  Record  Analyzed 
Model  Used 


Recommended  Modt 


P,:;li-./a^''  [_ 


-i  -'  QUALITY  S  .'.^VAH'— F0«  All  SOURCES 

1  2 


Highest 


Highest 
2nd  high 
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Baci<;"„u^d  C-T-ncertra^c-n  (^g,'^-'         
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Receptor  Distance  Mr'.:  \y  J'W  Easting) „. 
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Receptor  Elevation  (mj „ ~... 

Wind  Speed   r^:s    - 

Wind  Direction  


Highest     j    2;^^^!,    i     Anr.al 


■  jse  separate  Sheet 'or  each  pcflutant  (SOi.  TSP,  CO.  NO,,  HC.  Pt3.  HQ.  Astjestos  etc  )  ,..    .    w  ^     .^. 

1  .iSt  ail  appropnate  ave-agi-^g  per^Dds  (1-hr,  3-hr,  8-hr,  24-hr,  30-day,  90-day  etc  )  'or  whch  an  air  quality  standard  exists. 


Mixing  Depth  (m) 

Temperature  ("K) 

subility 

Dav"V4orth,'T»ar  of  Occurrence 


Surface  Air  Data  From 

Surface  Sution  Elevation  (m)  

Anemometer  Height  Above  Local  Ground 
Level  (m)  — — 

Upper  Air  Data  From ^ 


Period  of  Record  Analyzed 

Mode!  Used 


Recommended  Model 


§52  21     Previ 

(Jetericwaiion  c 


{\  )  Ail  BStil 

I  ;)r,;:8n'ratior 
p.5ragr,Rph  sh, 
9:->plii:abie  an 
bases,  and  otJ 
in  appendix  1 
(  'Guideline  c 
(Revised i"  (1 
and  supplem 
Guideline  ani 
Publication  ^ 
also  for  sale  f 
of  Commerce 
Information  J 
Road.  Spring: 
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S'ACK  Parameters  for  Annual  M.d:)e.,.  ng 


— ^^ — . . 

1     emisstori 

ki^  i,„.-^    I      fate  fcx 
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Stack  91  ii 
ve«:>-,  ;-y    ~\ 
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GEP  Stack 
ht.  (m) 


Stack  ha<i« 
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e.»cn  poHut- 
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Stack  exit 
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Stack  exit 
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■*0RT-TERM  MODEUNGI 
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'^•::«16!:^';  a^.a'ys.tf»s  to  reorasent  constraining  operating  cxyj  :ix.s 


height  (ni) 


GEP  stack 
ht.  (m) 


(m) 


Buikling  dimenskXM 


Height 


Width 


!  any  other  operating  conditkxis  as  determined  by  screening  or  detailed 
::>€  provided. 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

.^uthonry    42  U  S.C.  7401-7642. 

§52.21     [Amwictedj 

2  In  S  52  :i,  pa-=!t;raph  (1)(1)  is 
revised  to  read  as  follows;  paragraph 
(l)f2)  is  amended  bv  rt'visini;  "the 
Guidt-'.:::e  or,  Ai'  O'^^ai 
iReviserir  (1986 

(1^87j  ■  to  resd  '  .i,:-pH;;'iix  VV  of  part  51 
of  thischaptHr !  Guideline  on  Air 
Q\iality  Models  1  Revised)'  (1986), 
supplement  A  ;i'-87;  and  supplement  B 
{1993))". 

§52.21     Preveotior  of  signHicant 
d«tefiof*i)on  0*  air  quality. 


,^,>aiii\  Models 

•H  Supplementary  A 


PART  260— HAZARDOUS  y^ASTE 
MANAGEMENT  SYSTEM.  GENEHAL 

1.  The  authority  citation  for  part  260 

con'   ■.  if^<;  to  read  as  follows: 

Authont).  42  U.S.C.  6905,  6912(a),  6921- 
6927.  6930.  6934.  6935,  6937,  6938,  6939. 

and  PT4 

§260"     JAmenoed] 

^  beLt:cn  2*jj.ii  is  amended  by 
revising  the  last  reference  in  paragraph 
(a)  to  read  as  follows: 


§26 


Re*ere'-;ce«. 


"Screening  Procedures  for  Estimating 
the  Air  Quality  Impact  of  Stationary 
Sources,  Revised".  October  1992,  EPA 
Publication  No.  EPA-450/R-92-019. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC. 


««"^tssn::>r-» 

"  "  •  £  • 

(e)  •  •  • 

(3)  Conduct  dispersion  modeling 
using  methods  recommended  in 
appendix  W  of  part  51  of  this  chapter 
("Guideline  on  Air  Quality  Models 
(Revised)"  (1986)  and  its  supplements), 
the  "Hazardous  Waste  Combustion  Air 
Quality  Screening  Procedure",  provided 
in  appendix  IX  of  this  part,  or  in 
Screening  Procedures  for  Estimating  the 
Air  Quality  Impact  of  Stationary 
Sources.  Revised  (incorporated  by 
reference  in  §  260.11)  to  predict  the 
maximum  annual  average  ofT-site 
ground  level  concentration  of  2.3. 7.8- 
TCDD  equivalents  determined  under 
paragraph  (e)(2)  of  this  section.  The 
maximum  annual  average  concentration 
must  be  used  when  a  person  resides  on- 
site;  and 


fi;  Aii  estimates  of  ambient 
I  oncentrations  required  under  this 
paragraph  shall  be  based  on  the 

appiiijabie  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  appendix  VV  of  part  51  of  this  chapter 

( 'Guideline  on  Air  Qiiality  Models 
(Kevisedi"  (1986).  siippieniHrit  A  (1987) 
and  supplement  B  (1993)i.  The 
Guideline  and  its  supplements  (EPA 
Publication  No,  4.S0/2-78-027R)  are 
also  for  sale  from  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Ser\-ice,  5825  Port  Royal 
Road.  Springfield.  VA,  221fil.  ," 


I 


PART  266— STANDARDS  FOR  ThE 
MANAGEMENT  CF  SPECiFlC 
HAZARDOUS  WASTES  AND  SPEC^f'  C: 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

1   TTif  -.  ithority  citation  for  part  266 
is  revistid  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6924. 
and  6934 


Appenji  \  .V    ! Removed] 

s  amended  by  removing 


2   Par  -:6 
appena;x  X 

3.  Section  2hi'i  1 
revising  paragrapr 
follows: 


1  a.Tiended  by 
3)  to  read  as 


4.  Section  266.106  is  amended  by 
revising  paragraph  (h)  to  read  as 


f_ii. 


; !J. -^ 'ia ■  fl t  tC  COntTo'  nr^XM't 


(h)  Dispersion  ^^odeling.  Dispersion 
modeling  required  under  this  section 
shall  be  conducted  according  to 
methods  recommended  in  appendix  W 
of  part  51  of  this  chapter  ("Guideline  on 
Air  Quality  Models  (Revised)"  (1986) 
and  its  supplements),  the  "Hazardous 
Waste  Combustion  Air  Quality 
Screening  Procedure",  provided  in 
appendix  DC  of  this  part,  or  in  Screening 
Procedures  for  Estimating  the  Air 
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Rv^ised  '."corporatrd  bv  reference  in 

§  26.0  11,1  "o  :-r*-''.i"i  'ne  -na.i«.-num 


annual  average  oii-siie  giouno  level 
concentration.  However,  on-site 


conrentrations  rr/^st  be  considered 
•-vhpn  a  person  r^^^idps  on-site. 

*         *         »         •         • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Program  Announcement  No.  OCS-9S-04] 

Request  for  Applications  Under  the 
Office  of  Communl'y  Services  FY  1993 
Family  Support  Center  and  Gateway 
Demonstration  Prograrrs 

AGENCY:  Administration  for  Children 
a-,d  Families,  OCS,  ACF,  DHHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Office  of  Community 
Services'  FY  1993  Family  Support 
Center  and  Gateway  Demonstration 
Proerams 


UMI 


INTRODUCTION:  This  announcement 
contains  information  relating  to  two 
distinct  programs  that  address  the  issue 
of  family  homelessness:  The  Family 
Support  Center  Demonstration  Program 
and  the  Gateway  Demonstration 
Program. 

The  intent  of  the  Family  Support 
Center  Demonstration  Program  is  to 
support  projects  designed  to  ensure  the 
provision  of  intensive  and 
comprehensive  supportive  services  that 
will  enhance  the  physical,  social  and 
educational  development  of  low-income 
individuals  and  families,  especially 
those  individuals  in  very  low-income 
families  who  were  previously  homeless 
?ind  who  are  currently  residing  in 
governmentally  subsidized  housing  or 
who  are  at  risk  of  becoming  homeless. 
(Families  at  risk  of  homelessness 
include  those  living  in  precarious 
housing  situations,  e.g.,  doubled  up 
with  another  family;  in  unstable  or 
inadequate  housing;  or  those  facing 
eviction  or  loss  of  housing.)  The  intent 
of  the  Gateway  Demonstration  Program 
IS  to  support  demonstration  grants  to 
local  education  agencies  to  provide  on 
site  education  and  training  and 
necessary  support  services  to 
economically  disadvantaged  residents  of 
public  housing  in  an  effort  to  promote 
increases  in  literacy  levels  and  basic 
employment  skills.  Both  programs  seek 
to  assist  low  and  very  low  income 
families  in  achieving  progress  toward 
increased  potential  for  independence 
and  self-sufficiency. 
SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  Family  Support  Center  and  Gateway 
Demonstration  projects  authorized  by 
the  Stewart  B  McKinney  Homeless 
Assistance  Act,  as  amended  (Pub.  L. 
lOl-e-45).  (See  42  U.S.C.  11481-11489.) 

Under  the  Family  Support  Center 
Program,  the  Office  of  Community 
Services  will  make  grants  to  eligible 


entities  in  urban  and  non  urban  ar'^as  to 
pay  for  the  cost  of  demonstration 
programs  designed  to  ensure  the 
provision  of  intensive  and 
comprehensive  supportive  services  to 
previously  homeless  families  residing  in 
subsidized  public  housing  or  those  at 
risk  of  homelessness.  Services  to 
infants,  children  and  youths  shall  be 
designed  to  enhance  their  physical, 
social  and  educational  development  and 
include  an  array  of  appropriate  services 
that  address  the  causes  and  deleterious 
effects  of  homelessness.  Services  to 
parents  and  other  family  members  shall 
be  designed  to  contribute  to  their 
child(ren)'s  healthy  development  and  to 
the  achievement  of  skills  and  objectives 
that  move  the  family  toward  self- 
sufficiency.  All  services  provided  shall 
be  coordinated  through  the  auspices  of 
a  case  management  program  and 
include  necessary  and  appropriate 
services  that  address  the  economic  and 
housing  needs  of  the  "low-income  and 
very  low-income"  client  families. 

Under  the  Gateway  Demonstration 
Program,  grants  will  be  provided  to 
local  education  agencies  to  provide  on- 
site  education,  training  and  necessary 
support  services  to  economically 
disadvantaged  residents  of  public 
housing.  Grantees,  in  consultation  with 
the  local  public  housing  authorities  and 
private  industry  councils,  will  design 
such  demonstration  programs  to 
increase  literacy  levels  and  basic 
employment  skills  among  residents  of 
public  housing  developments. 

Eligible  applicant  entities  for  the 
Family  Support  Center  Demonstration 
Program  include  a  variety  of  public  and 
private  community  based  organizations 
capable  of  administering  and  delivering 
a  comprehensive  program  providing 
required  assistance  as  outlined  m 
section  E. 

Eligible  applicant  entities  for  the 
Gateway  Demonstration  Program 
include  local  education  agencies  in 
concert  with  public  housing  authorities 
and  private  industry  coimcils. 

Availability  of  Funds  and  Grant 
Amounts 

Approximately  $6,674,560  is  available 
to  support  first  year  grant  awards  under 
this  program  announcement  and  lo 
provide  second  year/continuation 
funding  to  organizations  who  received 
funding  in  the  FY  1992  Homeless 
Families  Support  Services 
Demonstration  Program.  VVp  estimate 
that  a  minimum  of  3  new  Family 
Support  Center  grants  will  be  awarded 
at  a  maximum  of  $200,000  per  year  for 
a  period  of  two  years.  We  also  expect  to 
fund  5  Gateway  demonstration  grants  at 


a  maximum  of  $125,000  per  year  for  a 

period  of  two  years. 

CLOSING  DATE:  The  closing  date  for 

''-  hrnission  of  applications  is  August  19, 

ADDRESSESS:  Address  applications  to: 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants.  (OCS-93-04/ZC:ZG)  370 
L'Enfant  Promenade,  SW.  6th  Floor, 
Washington.  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Washnitzer,  0:hce  of 
Community-  Services,  Division  of 
Community  Demonstration  Programs. 
(202)  401-2333. 

SUPPLEMENTARY  INFORMATION; 

Part  I:  General  Information— Family 
Support  Center  Demonstrations 

A.  Program  Purpose 

The  Family  Support  Center 
Demonstration  Program  is  an  integral 

part  of  an  HHS/HUD  initiative  to 
encourage  and  test  integrated 
approaches  to  reducing  homelessness 
among  families  with  children.  The 
purpose  of  this  demonstration  is  to 
develop  and  operate  Family  Support 
Centers  that  administer  and  provide 
comprehensive  and  intensive 
supportive  services  that  enhance  the 
physical,  social  and  educational 
developm.ent  of  low  and  very  low- 
income  individuals  and  families, 
especially  those  individuals  in  very 
low-income  families  who  were 
previously  homeless  currently  residing 
in  govemmentally  subsidized  housing 
or  those  are  at  risk  of  becoming 
homeless.  (Families  at  risk  of 
homelessness  include  those  living  in 
precarious  housing  situations,  e.g., 
doubled  up  with  another  family;  in 
unstable  or  inadequate  housing;  or  those 
facing  eviction  or  loss  of  housing.)  The 
program  also  endeavors  to  support  the 
Family  Support  Center's  efforts  to 
coordinate  and  integrate  its  activities 
with  State  and  local  public  and  private 
agencies  in  providing  assistance  to  the 
target  populations.  This  program  funds 
a  wide  array  of  services  to  children  and 
adult  family  members  in  an  effort  to 
combat  the  effects  of  episodes  of 
homelessness  and  also  to  prevent  initial 
occurrences  of  homelessness  among  at 
risk  families.  The  program  advocates  a 
coordinating  case  management 
approach  and  seeks  to  assist  agencies 
that  include  this  as  an  integral  form  of 
sen'ice  deliven,'. 

B.  Program  Senices 

The  project  awards  will  primarily 
allow  for  the  design,  development  and 
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estabhshmonf  of  a  family  support  (enter 
that  can  arrange  for  and/or  provide  an 
array  of  comprehens'.ve  and  intensive 
case-managed  social  services  to 
previously  homeless  families  residing  in 
subsidized  public  housing  or  those  at 
risk  of  homelessness.  Services  to 
infants,  children  and  youths  shall  be 
designed  to  enhance  the  physical,  social 
and  educational  development  and 
include  an  array  of  appropriate  services 
that  address  the  causes  and  deleterious 
effects  of  homelessness.  Services  to 
parents  and  other  family  members  shall 
be  designed  to  contribute  to  their 
child(ren)'s  healthy  development  and  to 
the  achievement  of  skills  and  objectives 
that  move  the  family  toward  self- 
sufficiency.  All  services  provided  shall 
be  coordinated  through  the  auspices  of 
a  family  case  management  program  and 
include  necessary  and  appropriate 
services  that  address  the  economic  and 
housing  needs  of  the  "low-income  and 
very  low-income"  client  families. 

In  the  case  of  services  provided  to 
infants,  children  and  youth,  such 
services  shall  be  designed  to  enhance 
the  physical,  social  and  educational 
development  that  include,  where 
appropriate,  the  following: 
— Nutritional  services 
— Screening  and  referral  services 
— Child  care  services 
—Early  childhood  development 

programs 
— Early  intervention  services  for 

children  with,  or  at  risk  of 

developmental  delays 
— Dropout  prevention  services 
— After  school  activities 
— Job  readiness  and  job  training  services 
— Education  (including  basic  skills  and 

literacy  services) 
— Emergency  services  including  special 

outreach  services  targeted  to  homeless 

and  runaway  youth 
— Crisis  intervention  and  counseling 

services 
— Other  services  as  necessary  and 

appropriate. 

In  the  case  of  services  provided  to 
parents  and  other  family  members, 
services  shall  be  designed  to  better 
enable  parents  and  other  family 
members  to  contribute  to  their  child's 
healthy  development  and  shall  include, 
where  appropriate,  the  following: 

— Substance  abuse  education 

— Counseling 

—Referral  for  treatment 

— Crisis  intervention 

— Employment  counseling  and  training 

— Life-skills  training,  including  personal 

financial  counseling 
— Education,  including  basic  skills  and 

literary  services 
— Parentmg  classes 


— Consumer  homemaking 

— Other  services  as  necessary  and 

appropriate 

In  the  case  of  services  provided  by 
family  case  managers,  the  following 
shall  be  included: 
— Needs  assessment 
— Support  in  accessing  and  maintaining 

appropriate  public  assistance  and 

social  services 
— Referral  and  followup  for  substance 

abuse  counseling  and  treatment 
— Counseling  and  crisis  intervention 
— Family  advocacy  services 
— Housing  assistance  activities 
— Housing  counseling 
— Eviction  or  foreclosure  prevention 

assistance 
— Referral  to  sources  of  emergency 

rental  or  mortgage  assistance  payment 
— Support  in  accessing  home  energy 

assistance 
— Other  services  as  appropriate 

Approaches  are  sought  that 
emphasize  a  coordinated  effort  by  a 
range  of  community-oriented  entities 
that  consolidate  resources  to  a  targeted 
population  in  need. 

Centers  may  be  a  homeless  family 
component  of  an  existing  family 
oriented  program  for  low  and  very  low 
income,  at  risk  families  or  a  center 
organized  specifically  to  provide 
services  targeted  at  serving  the 
previously  homeless  and/or  at  risk 
families  in  an  identified  community. 

C.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  directly  benefit 
previously  homeless  low-income  and 
very  low-income  homeless  individuals 
and  families  residing  in  govemmentally 
subsidized  housing  or  who  are  at-risk  of 
becoming  homeless.  The  term  "low- 
income"  when  applied  to  families  or 
individuals  means  a  family  or 
individual  income  that  does  not  exceed 
80%  of  the  median  income  for  an 
individual  or  family  in  the  area,  as 
determined  by  the  Secretary  of  Housing 
and  Urban  Development,  subject  to  his 
discretion  to  establish  different  ceilings 
based  on  area  variations.  The  term  "very 
low-income"  when  applies  to  families 
or  individuals  means  a  family  or 
individual  income  that  does  not  exceed 
50%  of  the  median  income  for  an 
individual  or  family  in  the  area,  as 
determined  by  the  Secretary  of  Housing 
and  Urban  Development,  subject  to  his 
discretion  to  establish  different  ceilings 
based  on  area  variations.  (See 
Attachment  A.) 

D.  Eligible  Applicants 

Eligible  entities  are  State  and  local 
government  agencies,  Head  Start 


agencies  and  any  community-based 
organization  of  demonstrated 
effectiveness  such  as  a  Community 
Action  Agency  designated  under  section 
210  of  the  Economic  Opportunity  Act  of 
1984  (42  U.S.C.  2790),  public  housing 
agencies  as  defined  in  section  3(b)(6)  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437a(6)),  State  Housing 
Finance  Agencies,  local  education 
agencies,  an  institution  of  higher 
education,  a  public  hospital,  a 
community  development  corporation,  a 
private  industry  council  as  defined 
under  section  102(a)  of  the  Job  Training 
Partnership  Act  (JTPA)  (29  U.S.C. 
1512(a)),  a  community  health  center, 
and  any  other  public  or  private 
nonprofit  organizations  special^ng  in 
the  provision  of  social  services. 

More  than  one  eligible  entity  in  a 
State  may  apply,  but  separate 
applications  must  be  submitted. 

E.  Project  Period 

This  announcement  is  soliciting 
applications  for  project  periods  of  up  to 
two  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  two  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  the  two-year  project 
period,  will  be  entertained  in  the  next 
fiscal  year  on  a  non-competitive  basis, 
subject  to  the  availability  of  funds, 
satisfactory  progress  of  the  grantee  and 
determination  that  this  would  be  in  the 
best  interest  of  the  government. 

Part  II:  Ht  m  ripiinn  of  the  Family 
Support  iKih  1  Demonstration  Program 

A.  Grantee  Responsibilities 

The  Family  Support  Center 
Demonstration  Program  is  intended  to 
prevent  the  occurrence  of  homelessness 
by  providing  an  intensive  and 
comprehensive  array  of  supportive  and 
other  services  to  a  client  population  in 
order  to  prevent  further  homelessness. 
The  Center  will  create  a  centralized 
point  for  the  provision  of  intensive  and 
comprehensive  supportive  services  and 
for  access  to  various  ser\'ice  providers. 
The  center  will  provide  active  family 
case  management  and  assist  clients  in 
maintaining  a  stable  household  and 
assist  them  in  achieving  self-sufficiency 
Further,  the  center  will  assist  in  joining 
the  case  management  functions  offered 
by  other  service  providers  to  provide  for 
coordinated  family  case  management. 
The  Center  will  tie  together  service 
providers  and  organize  a  means  to 
reduce  duplication  of  erTort  in  response 
to  their  potentially  or  previously 
homeless  clientele;  and.  to  reduce  ine 
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administrative  and  programmatir 
burden  that  often  is  placed  upon  the 
client  population 

To  accomplish  these  goals,  grantees 
are  expected  to  have,  in  addition  to  the 
provision  of  a  core  of  essential  services, 
the  capacity  to  coordinate,  link  and 
othv'rwise  organize  a  cadre  of  existing 
providers.  A  Family  Support  Center 
Demonstration  program  should  also 
include  coordination  with  existing 
Federally  sponsored  social  services  and 
housing  programs  such  as  the 
Community  Services  Block  Grant 
(CSBG).  AFIXVIOBS  program  and  the 
varied  Department  of  Housing  and 
Urban  Development  programs. 

Each  Family  Support  Center  Grantee 
is  required  to  exhibit  the  following: 

— The  capacity  to  administer  a 
comprehensive  support  services 
program  directed  toward  an  identified 
target  population; 

— The  geographic  proximity  of  facility 
to  the  families  to  be  served  or  the 
ability  to  provide  mobile  or  offsite 
services; 

— The  ability  to  coordinate  and  integrate 
its  activities  with  State  and  local 
public  agencies  (such  as  agencies 
responsible  for  education, 
employment  and  training,  health  and 
mental  health  services,  substance 
abuse  services,  social  services,  child 
care,  nutrition,  income  assistance, 
housing  and  energy  assistance,  and 
other  relevant  services),  with  public 
or  private  non-profit  agencies  and 
organizations  that  have  a 
demonstrated  record  of  effectiveness 
in  providing  assistance  to  homeless 
and  at  risk  families  and  with 
appropriate  non-profit  private 
organizations  Involved  in  the  delivery 
of  eligible  support  services; 

— The  fiscal  and  administrative 
capacities  to  conduct  a  complex, 
comprehensive  and  intensive  service 
delivery  program; 

— The  involvement  of  project 
participants  and  community 
representatives  in  the  planning  and 
operation  of  the  program: 

— The  utilization  and  proximity  of 
available  comparable  Community 
.Ac*;on  Agency  services,  unless  the 
.=ippl:cant  is  the  CAA  and  intends  to 
expand  its  existing  services; 

—The  provision  of  coordinated  family 
case  management  services  which 
direct  all  respective  case  management 
activities  through  a  team  approach; 

—The  program  may  not  use  more  than 
7  percent  of  their  grant  to  improve  the 
retention  and  effectiveness  of  staff 
and  volunteers; 

— The  participation  in  an  ongoing 
evaluation  mechanism  to  address 


process  and  outcome  issues  as  they 
relate  to  the  efficacy  and  efficiency  of 
the  demonstration  program;  and. 
— The  program  must  establish  and 
provide  necessary  staff  support  for  an 
advisory  body  representing  the 
community,  providers  and  target 
population.  The  advisory  council 
must  include  a  participant  of  the 
program  as  an  active  member. 
This  announcement  prescribes  no 
single  model  for  program  organization, 
staffing  or  service  delivery.  Instead,  it 
invites  applicants  to  propose  structures 
and  mechanisms  for  delivering  services 
that  are  unique  to  the  community  and 
the  clientele  that  it  serves. 

The  operating  and  organizational 
structure  of  ihe  program  should  include 
a  range  of  agreements  with  community 
services  providers  that  responds  to  the 
assessed  needs  of  the  client  populations. 
These  agreements  are  most  essential  to 
the  success  of  the  project.  The  program 
seeks  to  attract  prospective  grantees 
with  written  agreements  either  in  place 
at  the  time  of  application  or  able  to  be 
in  place  within  60  days  of  the  grant 
award.  This  is  to  assure  an  accelerated 
provision  of  services  to  the  clients.  In 
those  cases  where  additional  services 
are  to  be  added  to  existing  service 
patterns,  the  grantee  will  provide 
timetables  for  the  inclusion  of  these 
added  services.  Prospective  grantees 
will  have  a  combination  of  existing  and 
potential  agreements  and  affiliations  for 
services.  It  is  recommended  that  the 
program  include  affiliations  with 
entities  that  support  and  enlarge  its 
service  providing  role.  This  may  include 
affiliations  with  the  academic 
community,  such  as  schools  of  social 
work,  that  may  provide  a  source  of  staff 
resources,  student/intern  placements 
and  a  site  for  scholastic  investigation 
and  research. 

Most  importantly,  applicants  must  be 
closely  identified  with  and  located 
within  circumscribed  geographical 
boundaries  that  coincide  with  the 
location  and  residences  of  the  target 
population.  This  catchment  area 
concept  should  be  reflected  in  the 
physical  location  of  the  project  which 
should  be  readily  accessible  to  the  target 
population.  This  in  no  way  limits  the 
possible  configurations  for  project  locus. 
Instead,  it  permits  a  range  of 
possibilities  that  is  consistent  with  the 
residential  pattern  of  the  target 
population.  While  the  project  is  most 
likely  to  be  physically  located  in  or  near 
the  place(s)  where  its  target  population 
lives,  it  is  conceivable  that  its 
administrative  functions  may  be  off-site 
or  co-located  with  parent  agencies. 
The  activities  funded  under  this 
program  annoimcement  must  be  in 


addition  to,  and  not  in  substitution  for, 
activities  previously  carried  on  without 
Federal  assistance.  Also,  funds  or  other 
resources  currently  devoted  tf)  activities 
designed  to  meet  the  needs  of  the  poor 
within  a  community,  area,  or  State  must 
not  be  reduced, 

A  percentage  of  non-Federal  share, 
either  in  cash  and/or  in-kind 
contributions,  secured  from  non-Federal 
sources  is  not  required.  The  lack  of  a 
requirement  is  not  intended  in  any  way 
to  discourage  the  use  of  applicant  or 
third  party  financial  and  resource 
support.  Although  there  is  not  a  specific 
non-Federal  percentage  requirement  for 
grants  awarded  under  this 
announcement,  the  amount  pledged  will 
be  given  additional  weight  during  the 
evaluation  process.  Therefore,  the 
applicant  should  ensure  any  amount 
proposed  as  match  prior  to  inclusion  in 
its  budget.  If  the  non-Federal  share 
pledged  is  not  met  by  the  funded 
project,  a  disallowance  can  be  taken  of 
unmatched  Federal  dollars.  Further,  it 
should  be  noted  that  as  the  project 
matures  over  the  project  life,  there  is  an 
implicit  encouragement  of  the 
assumption  of  costs  of  the  project  by  the 
applicant  and  the  constituent 
community  participants. 

In  addition  to  the  responsibilities 
listed  above,  the  applicant  is  required 
by  statute  to  provide  within  their 
application  the  following: 

1.  Assurances  that  grant  funds  will  be 
used  to  create  oevv  services  only  to  the 
extent  that  no  other  funds  can  be 
obtained  to  fulfill  the  purpose,  as 
required  by  42  U.S.C.  11482(e)(2)(F): 

2.  A  description  of  the  program's 
relationship  to  various  State  and  local 
agencies,  as  required  by  42  U.S.C, 
11482(e)(2)(G); 

3.  An  explanation  of  the  methods 
which  the  grantee  will  employ  to  ensure 
that  no  more  than  7%  of  the  grant  funds 
awarded  will  be  used  to  improve  the 
retention  and  effectiveness  of  staff  and 
volunteers,  as  required  bv  42  U.S.C. 
n482(e]f2](I); 

4  Assurances  that  the  grantee  will 
establish  an  advisory  council  group  to 
provide  policy  and  programming 
guidance  which  will  meet  the 
representational  requirements  of  42 
U.S.C.  11482(e){2)(J): 

5.  Assurances  that  any  fees  assessed 
by  the  grantee  for  program  services  will 
be  nominal  in  relation  to  the  financial 
situation  of  the  recipient  of  such 
services,  as  required  bv  42  U.S.C. 
11482(e)(2)(M);and. 

6  Assurance  that  grant  funds  will  not 
be  used  to  supplant  Federal,  State  and 
local  funds  currently  expended  to 
provide  program  services,  as  required  by 
42  U.S.C.  11482(e)(2)(N]. 
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B.  Grantee  Objectives 

The  objectives  of  the  grantees  are 
expected  to  be:  the  enhancement  of  the 
living  conditions  of  low  and  very  low 
income  families;  the  improvement  of  the 
physical,  social  and  educational 
development  of  low  and  very  low 
income  children  and  families  served  by 
the  program;  the  achievement  of 
progress  towards  increased  potential  for 
independence  and  self-sufficiency 
among  families  served;  the  reduction  in 
the  rate  of  repeated  incidence  of 
homelessness  among  center  clientele 
and  a  decrease  in  the  incidence  of  first 
time  homelessness  among  community 
participants. 

C.  Evaluation 

The  Department  expects  to  contract 
for  an  independent  evaluation  of  the 
programs  and  entities  that  receive 
assistance  under  this  program.  The 
anticipated  evaluation  shall  examine  at 
a  minimum,  with  respect  to  the 
fulfillment  of  program  objectives  for 
children  and  families  served,  the 
following: 

1.  The  enhancement  of  the  living 
conditions  of  low  and  very  low  income 
families  in  housing  and  in 
neighborhoods; 

2.  The  improvement  of  the  physical, 
social  and  educational  development; 

3.  The  achievement  of  progress 
towards  increased  potential  for 
independence  and  self-sufficiency;  and, 

4.  The  degree  to  which  the  provision 
of  services  is  affected  by  caseload  size. 

Grantees  are  expected  to  cooperate 
with  Federal  evaluation  contractor(s) 
that  will  be  funded  by  the  Department. 
Evaluation  contractors  will  conduct 
assessments  of  program  and  service 
delivery  models.  Such  cooperation  will 
involve  periodically  furnishing  needed 
process  and  outcome  oriented  data  as 
required  by  the  contractors  and  allowing 
them  access  to  information  that  has  not 
otherwise  been  provided  by  the  grantee. 

Grantees  are  expected  to  maintain 
sufficient  resources  to  fulfill  required 
data  obligations  and  to  respond  to 
demands  for  information  that  is  to  be 
complied  for  national  evaluation  and 
reporting. 

D  Grant  Proposals 

To  ensure  that  applicants  with  the 
most  potential  for  demonstrating 
innovative  ways  to  accompUsh  the  goals 
of  the  program  and  estabfishing  new,  or 
expanding  existing  mechanisms  for 
providing  services  to  the  target 
populations,  applicants  for  grants  shall 
develop  their  proposals  in  accordance 
with  the  factors  described  below: 


Need  and  Understanding  of  Program 
Purposes 

Identify  the  population  and 
geographic  location  to  be  served  by  the 
project  emd  how  previously  homeless 
and  at  risk  families  will  be  chosen  for 
enrollment.  Provide  assurances  in  the 
form  of  demographic  data  that  there  are 
sufficient  number  of  eligible  families 
residing  in  the  designated  area  to  be 
served  and  that  a  sufficient  number  of 
these  families  will  be  enrolled  in  the 
program. 

Provide  assurances  and  describe  how 
core  and  other  services  to  be  provided 
are  closely  related  to  the  assessed  needs 
of  the  target  populations  and  that  the 
needs  to  be  addressed  are  consistent 
with  the  objectives  of  this  program. 

Project  Approach 

Identify  and  describe  where  and  how 
the  project  will  provide  directly  or 
arrange  for  intensive  and 
comprehensive  services.  Furnish 
information  on  which  services  are  to  be 
provided  on  site  and  those  which  are  to 
be  provided  in  off  site  locations. 
Applicant  should  clearly  differentiate 
between  those  services  which  will  be 
provided  through  the  use  of  Federal 
funds  and  those  services  which  have 
been  committed  to  the  project  by  other 
sources. 

Identify  referral  providers,  agencies 
and  organizations  with  which  the 
applicant  agency  will  coordinate  in 
order  to  carry  out  the  objectives  of  the 
grant.  This  necessarily  includes  those 
services  which  are  committed  to  the 
project  without  cost  to  the  grant. 

Furnish  relevant  agreements  and 
letters  of  commitment  indicating  which 
services  and  the  level  of  effort  (cost)  that 
will  be  provided  to  project  participants 
by  those  providers  agencies  and/or 
organizations.  Applications  should 
describe  cuirent  or  previous 
relationships  with  these  agencies  and/or 
organizations. 

Coordination  and  Linkages 

Describe  the  extent  to  which  the 
applicant,  through  its  project,  will 
coordinate  and  create  linkages  to 
existing  service  providers  or  new 
mechanisms  for  maximizing  these 
organizational  and  service  ties.  This 
refers  to  the  amounts  of  funds  and 
activities  including  direct  client  services 
which  are  generated  through  the  grant 
mechanism,  but  not  necessarily  paid  for 
by  grant  funds. 

Cost  Effectiveness  and  Organizational 
Capacity 

Identify  how  the  project  will  be 
administered  and  managed  including 
the  organizational  location  of  this 


project  in  relationship  to  the  chief 
executive  of  the  administering  agency. 
Submit  a  detailed  first  year  timetable  for 
implementing  activities  and  enrolling 
families  as  well  as  a  more  general 
timetable  for  year  2.  Provide  a 
description  of  the  applicant's  previous 
program,  administrative  and  fiscal 
experience  in  accomplishing  goals  and 
objectives  similar  to  those  outlined  in 
this  program.  Provide  information  on 
experience  in  coordinating  activities 
with  State  and  local  public  or  non-profit 
agencies  and  organizations.  Provide 
resumes  detailing  the  relevant 
education,  training  and  experience  of 
the  key  project  staff,  their 
responsibilities  in  connection  with  and 
the  time  they  will  be  committing  to  this 
project.  Applicants  should  furnish  any 
information  which  illustrates  their  skills 
and  capacity  to  accompUsh  the  project 
goals  and  objectives  in  a  timely  manner. 
Every  effort  should  be  made  to  include 
on  staff  persons  who  are  homeless  or 
previously  homeless. 

Identify  and  describe  in  detail  the 
proposed  first  year  budget  for  the 
project  and  the  second  year  projection 
and  assure  that  the  proposed  costs  are 
reasonable  in  view  of  the  activities  to  be 
pursued. 

Outcomes  and  Expected  Results 

Identify,  in  measurable  terms, 
expected  outcomes  for  participating 
families. 

Reports.  Monitoring  and  Evaluation 

Provide  in  descriptive  terms,  the 
manner  in  which  required  reports  aft  to 
be  assembled  along  with  the 
identification  of  data  sources.  The 
application  will  identify  and  describe 
the  mechanisms  that  v^U  be  instituted 
and  the  commitment  of  specific 
resources  that  will  address  the  requisite 
evaluation  activities,  including 
commitment  to  commensurate 
information  requirements.  This  would 
necessarily  include  the  reliance  on  a 
useful  information  management  system 
that  was  capable  of  producing  program 
outcome  data  and  responding  to  need  of 
a  national  evaluation  study. 

Part  IIT:  Description  of  the  Gateway 
Demonstration  Program 

A.  Program  Purpose 

This  demonstration  program  will 
provide  grant  funds  to  local  education 
agencies,  in  consultation  with  the  local 
public  housing  authority  and  private 
industry  council,  to  provide  on-site 
education,  training  and  necessary 
support  services  to  economically 
disadvantaged  residents  of  public 
housing. 
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B  Pr^zriT  Spr. .'  -^'s  and  Requirements 

The  project  awards  will  primarily 

allow  for  the  design,  development  and 

establishment  of  an  education,  training 

and  support  services  program,  at  a 

minimum,  consisting  of  the  following 

mandatory'  services: 

— Outreach  and  information  services 
designed  to  make  eligible  individuals 
aware  of  available  services; 

—Literacy  and  bilingual  education 
services,  where  appropriate; 

—Remedial  education  and  basic  skills 
training; 

— Employment  training  and  personal 
mar.ag^'m^'.n*  skill  development  or 
referra.s  for  su.h  services;  and. 

—Child  care  or  dependent  care  for 
dependents  of  eligible  individuals 
during  those  times,  including 
afternoons  ar;d  pv^r.ir  js,  when 
training  sen-'icf^s  ar'^  bt" ng  provided. 
(To  the  extent  practicable,  child  care 
services  shall  be  designed  to  employ 
public  housing  residents  after 
appropnate  trajnmg.) 
Program  may  provide  the  following 

optional  ser.'ices; 

— Pre-emplo\-ment  sblls  training; 

— Employment  counseling  and 
application  assistance; 

— Job  development  services; 

— Federal  em.plovment-related  activity 
services. 

— Com.pletion  of  high  school  or  GED 
program  services; 

— Transitional  assistance,  including 
child  care  for  up  to  6  months  to 
enable  such  individual  to  successfully 
secure  unsubsidized  employment; 
— Substance  abuse  prevention  and 

education,  and 
— Other  appropriate  support  services. 

C  Prosx'^m  Bprf^rciaries 

Projects  proposed  for  funding  under 
this  portion  of  the  announcement  must 
directly  target  participation  in  the 
training  and  ser.ices  to  individuals  who 
reside  m  public  housing,  are 
econom-ically  disadvantaged;  and.  have 
encountered  barriers  to  employment 
because  of  basic  skills  deficiency 
including  not  having  a  high  school 
diploma.  GED.  or  the  equivalent.  The 
grantee  shall  give  priority  to  single 
heads  of  households  with  young 
dependent  children. 

D  Evaluation 

The  Department  expects  to  contract 
for  an  independent  evaluation  of  the 
programs  and  entities  that  receive 
assistance  under  this  program.  The 
anticipated  evaluation  shall  examine  at 
a  minimum,  with  respect  to  the 
fulfillment  of  program  objectives  fc- 
children  and  families  residing  m  public 


housing,  the  ability  of  the  Gatevsay 
Program  to  promote  increase  in  literacy 
levels  and  basic  employment  skills 

Grantees  are  expected  to  cooperate 
with  Federal  evaluation  contractor(s) 
that  will  be  funded  by  the  Department. 
Evaluation  contractors  will  conduct 
assessments  of  program  and  ser\'ice 
delivery  models.  Such  cooperation  will 
involve  periodically  furnishing  needed 
process  and  outcome  oriented  data  as 
required  by  the  contractors  and  allowing 
them  access  to  information  that  has  not 
otherwise  been  provided  by  the  grantee. 

Grantees  are  expected  to  maintain 
sufficient  resources  to  fulfill  required 
data  obligations  and  to  respond  to 
demands  for  information  that  is  to  be 
compiled  for  national  evaluation  and 
reporting. 

E.  Eligible  Applicants 

Eligible  entities  are  local  education 
agencies. 

F.  Project  Period 

This  announcement  is  soliciting 
applications  for  project  periods  up  to 
two  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  two  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  the  two-year  project 
period,  will  be  entertained  in  the  next 
fiscal  year  on  a  non-competitive  basis, 
subject  to  the  availability  of  funds, 
satisfactory  progress  of  the  grantee  and 
determination  that  this  would  be  in  the 
best  interest  of  the  government. 

G.  Grantee  Responsibilities 

The  grantee  shall  demonstrate  that 
training  and  ancillary  support  services 
will  be  accessed  through  existing 
program  providers  to  the  extent  that 
they  are  located  in  the  immediate 
vicinity  of  the  public  housing 
development,  or  they  will  contract  with 
such  providers  for  on-site  service 
delivery.  The  grantee  shall  warrant  that 
funds  provided  under  this  program  will 
be  utilized  to  purchase  such  service 
only  to  the  extent  that  no  other  funds 
can  be  obtained  to  fulfill  the  purpose  of 
this  demonstration. 

The  local  public  housing  agency  shall 
agree  to  make  available  suitable 
facihties  in  the  public  housing 
development  for  the  provision  of 
education,  training  and  support 
services. 

The  grantee  shall  demonstrate  that  the 
recipients  of  services  have  been 
recruited  with  the  assistance  of  the 
public  bousing  authority  and  are 
eligible  individuals. 


The  grantee  shall  dem.onstrate  the 
ability  to  coordinate  the  services 
provided  with  other  services  provided, 
with  the  public  housing  development 
and  private  industry  council  as  well  as 
with  other  public  and  private  agencies 
and  organizations  of  demonstrated 
effectiveness  providing  similar  and 
ancillary  services  to  the  target 
population. 

The  grantee,  to  the  fullest  extent 
practicable,  shall  demonstrate  that  they 
have  attemipted  to  employ  residents  of 
the  public  housing  development 
whenever  qualified  residents  are 
available 

Part  IV;  Criteria  for  Review  and 
Evaluation  of  Applications 

Applications  for  both  programs  will 
be  reviewed  and  evaluated  to  assess  the 
applicant's  ability  to  carry  out  the 
projects  described  under  part  II  and  III 
of  this  announcement,  against  the 
following  criteria: 

1.  Need  (JO  points] 

A.  Understanding  of  Program  Purposes 
(5  points) 

The  extent  to  which  the  application 
reflects  a  good  understanding  of  the 
purpose(s)  of  the  program,  including  the 
problems,  barriers  and  impediments 
that  prevent  the  efficient  and  effective 
delivery  of  an  array  of  intensive  and 
comprehensive  services  to  stabilize 
hom.eless  and  at-risk  families  and 
prevent  them  experiencing  initial  or 
recurring  episodes  of  homelessness. 

B  Client.  Community  and  Service 
System  Needs  (5  points) 

The  degree  to  whach  the  application 
presents  the  appropriate  and  pertinent 
demographic,  social  and  personal  data 
describing  the  needs  of  the  client 
populations  to  be  served 

Community  data  should  reflect  the 
resources  and  the  lack  of  services  or 
programs  to  address  the  target 
population  needs.  Service  system  needs 
should  reveal  the  extent  to  which  there 
is  potential  for  short  to  intermediate 
range  solutions  to  organizational  and 
systemic  problems  that  affect  the  target 
populations. 

2   Project  Plan  (40  pointsi 

A,  Goals  and  Objectives  (5  points) 

The  enumeration  of  clearly  articulated 
goals  and  corresponding  objectives 
addressing  the  problems.  These  should 
be  listed  in  a  sequential  and  integrated 
fashion  tied  to  program  purposes  and 
client  needs. 

B  Approach  (10  points) 

The  soundness  and  feasibility  of  the 
methods  and  organization  of  the  project 
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to  respond  to  specified  j^iiaU  av.d 
objectives  and  client,  com  in  unity  and 
system  needs. 

The  extent  to  which  the  appHcation 
outlines  a  sound  and  workable  plan  of 
action  and  details  how  the  proposed 
work  will  be  accomplished;  gives 
acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 

C.  Activities  Planned,  Outcomes  and 
Expected  Results  (10  points) 

Application  lists  the  activities  along 
with  anticipated  steps  to  be  carried  out 
in  a  programmatic  and  chronological 
order.  Applications  includes  a  feasible 
schedule  of  target  dates  and 
accomplishments,  in  sufficient  detail  for 
the  first  year  and  more  generally  for  the 
second  year. 

Application  identifies  measurable 
expected  results  for  participating 
children  and  families. 

D.  Cost  Effectiveness  (5  points) 

The  extent  to  which  the  project's 
financial  costs  are  reasonable  in  view  of 
the  activities  to  be  carried  out  and  their 
forecasted  outcomes.  Applications 
should  address  cost  expenditures  vis  a 
vis  anticipated  project  benefits. 

E.  Innovation  (10  points) 

Application  should  articulate  creative 
and  otherwise  original  approaches  and 
ways  to  achieve  projert  objectives 
especially  as  they  relate  to  program 
purposes;  application  describes  unique 
features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  client  and 
community  involvements. 

The  application  uses  original  and 
enterprising  means  to  identify,  target, 
reach  and  serve  children  and  families 
using  cjeative  and  unique 
configurations  of  mainstream  and  other 
programs  in  the  community 

3.  Capacity  (20  points) 

A  Staff — Background  and  Experience  (5 

points) 

The  extent  to  whuh  the  resumes  of 
the  program  director  and  key  project 

staff  (including  names,  addresses, 
training,  background  and  other 
qualifying  experience)  demonstrate  the 
ability  to  effectively  and  efficiently 
administer  and/or  operate  within  a 
project  of  this  size,  complexity  and 
scope.  Staff  background  and  experience 
should  also  exhibit  clearly  the  ability  of 
proposed  staff  to  use  and  coordinate 
activities  with  other  agencies  for  the 
delivery  of  intensive  and 
comprehensive  support  services.  In  the 
event  that  new  hires  or  positions  are 
involved,  application  should 
demonstrate  mechanisms  to  access 


available  human  resources  and  the 
ability  to  bring  resources  quickly  on  line 
with  the  project. 

B.  Organization  (15  points) 

Organizational  resources  that  can  be 
utilized  within  this  project,  including 
applicant  facilities  and  physical 
resources  such  as  existing  office  and 
client  services  space.  The  resources 
capacity  of  the  organization  may  also 
include  the  attributes  of  the  applicant 
entity  to  attract  cooperating  community 
and  other  agency  resources  such  as 
outside  means,  properties  and  assets  to 
participate  in  the  program.  Application 
also  includes  information  confirming 
the  organization's  administrative  and 
management  capabilities  and  its 
appropriate  location  within  the 
organizational  structure  to  support  the 
successful  operation  of  this  project. 

4.  Coordination  (15  points) 

A.  Consortia  or  Project  Partnerships  (5 
points) 

Application  demonstrates  breadth  and 
depth  in  the  strength  of  the  consortia 
involved  in  tha project.  Application 
describes  project  coordination  and 
linkages  with  organizations,  agencies, 
and  key  groups  as  well  as  the  activities 
and  nature  of  their  effort  or 
contribution.  Partnerships  established 
with  various  private  (e.g.  foundations, 
volunteer  efforts)  and  key  public 
programs  are  included. 

B.  Committed  Resources  (5  points) 

Application  identifies  current  and/or 
anticipated  commitments  indicating 
kinds  of  service  along  wdth  specific 
level  of  efforts  from  cooperating  service- 
providing  organizations  or  agencies. 

C.  Linkages  (5  points) 

Confirmation  of  linkages  established 
with  other  local  systems-oriented  or 
integration  initiatives. 

5.  Monitoring  and  Evaluation  (15 
points) 

A.  Reports  and  Monitoring  (5  points) 

Application  should  include 
information  reflecting  the  entity's  ability 
to  conform  to  required  schedule  of 
program  and  administrative  reports  and 
to  maintain  controls  through  an 
organized  monitoring  effort. 

B  Evaluation  Activities  (10  points) 

Application  should  contain 
information  outlining  the  entity's  ability 
and  willingness  to  participate  in 
ongoing  evaluation  mechanisms  and  the 
rapacity  to  provide  required  process 
and  outcome  oriented  data,  lliese  data 
requirements  wiU  support  identification 


and  evaluation  of  grantee  objectives, 
namely,  the  enhancement  of  the  living 
conditions  of  low  and  very  low  income 
families;  the  improvement  of  the 
physical,  social  and  educational 
development  of  low  and  very  low 
income  children  and  families  served  by 
the  program;  the  achievement  of 
progress  towards  increased  potential  for 
independence  and  self-sufficiency 
among  families  served;  the  reduction  in 
the  rate  of  repeated  incidence  of 
homelessness  among  center  clientele 
and  a  decrease  in  the  incidence  of  first 
time  homelessness  among  community 
participants. 

Part  V:  Application  Procedures 

A.  Availability  of  Forms 

This  announcement  with  attachments 
contains  standard  forms  necessary  to 
apply  for  awards  under  this  program. 
"Hiese  forms  may  be  photocopied  for  the 
application. 

Copies  of  the  Federal  Register 
containing  this  announcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  writing  or  telephoning  the  office 
listed  under  the  section  entitled  "FOR 
FURTHER  INFORMA-noN'  at  the  beginning 
oftheannouii        •       (See  Attachments 
BandC.) 

Agencies  and  organizations  interested 
in  applying  for  demonstration  grant 
funds  should  submit  an  application  on 
the  Standard  Form  424.  424A  and  424B 
included  in  this  announcement. 

Each  application  must  be  executed  by 
an  individual  authorized  to  act  on 
behalf  of  the  applicant  agency  and  to 
assume  responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this 
announcement  and  the  instructions  in 
the  attached  applications  package. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  appHcation 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug- free  workplace  and 
debarment  regulations  set  forth  in 
Attachments  E  and  F. 

B.  Application  Submission 

Applicatioiis  must  be  submitted  to 
ACF  by  the  closing  date.  Refer  to 
"CLOSING  DATE"  at  the  beginning  of  this 
document  for  the  specific  date. 

1.  Deadlines.  Applications  should  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
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Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Dis<:retionarv  Grants,  (OCS-91-04/ 
ZC.ZG)  370  LTnfanf  Promenade,  S\V  , 
Wi^hinglon,  DC  20447;  or. 

h  S»int  on  or  before  the  deadline  date 
and  rflceived  by  the  KTsntinsj  agency  in 
tiT,''  fnr  them  to  be  considerfxl  during 
the  competitive  review  and  evaliiation 
prrM  ess  under  DHllS  GAM  Chaptt^r  1- 
62,  (Applicants  am  cautioned  to  request 
a  k'i^ibly  dated  U.S,  Postal  Service 
postmarit  or  to  obtain  a  le^iblv  date<i 
receipt  from  a  corr.marciai  c^Tier  or  the 
US,  Postal  Service  Private  meterwl 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.) 

2  Applications  submitted  by  other 
rvpons  Applications  which  are  not 
submitted  in  accordance  with  t±ie  above 
r-,riteria  shall  be  considered  as  meeting 
ttve  deadline  only  if  they  are  physically 
received  before  the  close  of  b'jsiness  on 
or  before  the  deadline  data.  Hand 
delivered  applications  will  be  accepted 
at  the  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  901  D  Street.  SW..  6th  Floor. 
Washington.  DC  during  the  normal 
working  hours  of  8.30  a.m  to  5  p.m.. 
Monday  Lhrougli  Friday 

3.  Late  Appficattons.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  late  applications  The 
ACF  Division  of  Discretionary  Grants 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
this  competition 

4  Extension  of  Deadline.  The  ACF 
Office  of  Com.munity  Services  may 
extend  the  deadline  for  all  applicants 
bec^^use  of  acts  of  God  such  as  floods, 
hurricanes,  etc  ,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  the  OCS  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  e.xlend  the  deadline  for  any 
applicants 

Applications  once  submitted  are 
considered  final  and  no  additional 
matennls  will  be  accepted. 

One  signed  original  application  and 
two  copies  should  be  submitted. 

C  Application  Consideration 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 

this  announcement  Applications 
meeting  the  above  screening 
requirements  will  be  reviewed 
compe'.tivelv  and  scored  against  the 
criteria  outlined  in  Part  IV  of  this 
announcement  The  review  will  be 
conducted  m  Washington,  DC.  Such 
applications  will  be  referred  to 
re%iewBrs  knowledgeable  about 


programs  dealing  with  housing, 
commimity  action  and  supportive 
services.  Reviewers  will  provide  a 
numerical  score  and  explanatory 
comments  based  solely  on 
responsiveness  to  program  requirements 
ana  evaluation  criteria  published  in  this 
announcement.  Reviewers'  scores  will 
weigh  heavily  in  hinding  decisions  hut 
may  not  be  the  only  factor  considered. 
Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers  However, 
highly  ranked  applications  are  not 
guaranteed  funding  as  other  factors  are 
considered,  including:  Comments  of 
reviewers  and  government  officials,  staff 
evaluation  and  input;  geoKraphic 
distribution;  previous  program 
performance  of  applicants:  compliance 
with  grant  terms  under  previous  DHKS 
grants;  audit  reports;  inve<;tiB?<tive 
reports;  and  applicant  s  progress  in 
resolving  any  final  audit  disallowances 
on  previous  OCS  or  other  Federal 
agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  periormance  record. 

The  results  of  the  competitive  review 
will  assist  the  Director  of  the  Office  of 
Community  Services,  in  considering 
competing  applications.  Consideration 
will  he  given  to  ensuring  that  a  variety 
of  geographic  areas  are  served,  that 
projects  with  different  auspices  are 
selected  and  that  various  project  designs 
and  models  are  represented. 

Successful  apphcants  will  be  notifit'd 
through  a  Notice  of  Grant  Award  The 
award  will  state  the  amount  of  Federal 
funds  awarded,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  grant,  the  total 
project  period  and  the  budget  period. 

D.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities" 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  program.s 

All  States  and  Territories  except 
Alabama,  Alaska,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Montana. 
Nebraska,  Pennsylvania.  Oklahoma, 
Oregon.  Virginia,  Washington, 
American  Samoa  and  Palau  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs)  (See 
Attachment  G)  Applicants  from  these 


fifteen  jurisdictions  need  take  no  action 
regarding  E.O  12372  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  pro^r.•lm 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  IS  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application 
announcement  date  to  comment  on 
proposed  new  or  competing 
continuation  awards.  However.  be<:ause 
applications  are  due  30  days  from  the 
date  of  the  announcement  and  grants  are 
to  be  awarded  in  September,  there  is  not 
sufficient  time  to  allow  for  a  complete 
SPOC  comment  period.  Therefore,  we 
have  reduced  the  comment  period  to  30 
davs  from  Julv  20,  1993  (August  19. 
1993). 

SPOCs  are  encouraged  to  eiin>*nate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  'accommodate 
or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  (OCS-93-04/ 
ZC:ZG],  370'L'Enfant  Promenade  SW., 
6th  Floor,  Washington.  DC  20447 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  of  tliis  announcement. 

Part  VI:  Instructions  for  Completing 
Applications 

(.Approved  by  the  Office  of 

Management  and  Budget  under  Control 
Number  0970-0062  date  of  expiration 
09-30-93] 

The  standard  form.s  attached  to  this 
announcement  shall  be  used  when 
submitting  applications  for  all  funds 
under  this  announcement.  It  is 
suggested  that  you  reproduce  single- 
sided  copies  of  the  SF-424  and  SF- 
424A.  and  type  your  application  on  the 
copies  If  an  item  on  the  SF-424  cannot 
be  answered  or  does  not  appear  to  be 
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related  or  relevant  to  the  assistance 
requested,  wTite  "NA"  for  "Not 
Applicable"  If  your  submission  on  an 
item  needs  further  explanation  or  is  not 
directly  responsive  to  the  item 
requested,  please  explain  or  provide 
commentary  in  hem  Number  23.  This 
item  may  be  extended  by  use  of  an 
additional  sheet  of  paper,  appropriately 
identified. 

Prepare  your  application  in 
accordance  vrith  instructions  provided 
on  the  forms  as  vv^ell  as  with  the  OCS 
specific  instructions  set  forth  below: 

A.  SF-414 — "Application  for  Federal 
Assistance"  (see  Attachment  B) 

Item  1.  For  the  purpose  of  this 
announcement,  all  projects  are 
considered  "Applications";  there  are  no 
"Pre-Applications"  and  no  Construction 
projects.  Accordingly,  check  the  "Non- 
Construction"  box. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier" — Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  received  by  State" — N/ 
A 

Item  4.  "Date  received  by  Federal 
Agency" — Leave  blank 

Item  5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
th^*  form. 

Item  7.  Mark  the  appropriate  box.  If 
the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  marked  "other".  Proof  of  non- 
profit status,  such  as  IRS  determination. 
Articles  of  Incorporation,  or  By-Laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

Item  8.  "Typeof  AppUcation" — 
Please  indicate  the  type  of  appHcation. 

Item  9  "Name  of  Federal  Agency" — 
Enter  DHHS-ACF/OCS 

Item  10-  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  OCS 
programs  covered  under  this 
announcement  is  93,578,  The  title  is 

Family  Support  Center  and  Gateway 
Demonstration  Program", 

Item  11   "Descriptive  Title  of 
Applicant's  Project" — Enter  the  project 
title  (a  brief  descriptive  title)  and  the 
following  letter  designations  must  be 
used; 


ZC — Fami 


}port  Ce:-*er 


ZG — Gateway  Demonstration 

Item  12.  "Areas  Affected  by 
Project" — List  only  the  largest  unit  or 
units  affected,  sudi  as  State,  county  or 
dty. 

Item  13.  "Proposed  Project"— Enter 
the  desirable  starting  date  for  the  project 
and  the  proposed  completion  date. 
Projects  may  not  exceed  the  maximum 
duration  specified. 

Item  14.  "Congressional  District  of 
Applicant/Project" — Enter  the  number 
of  the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number(s)  of  the  Congressional 
district{s)  where  the  project  will  be 
located. 

Item  15a.  This  amount  should  be  no 
greater  that  the  amount  specified  under 
the  Section  on  Availability  of  Funds  and 
Grant  Amounts. 

B.  SF-424A— "Budget  Information-Nan- 
Construction  Programs" 

(See  Attachment  C.) 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below; 

Sections  A,  B,  C,  and  D  should  reflect 
budget  estimates  for  the  first  year  of  the 
project.  Section  E  should  present  the 
estimates  for  Federal  assistance  for  the 
second  year  of  the  project.  Grant 
awardees  will  be  required  to  submit  a 
"continuation  application"  for  the 
second  year  of  the  project. 

In  completing  these  sections,  the 
"Federal  Funds"  Budget  entries  should 
separately  identify  all  Federal  funds 
involved  in  the  project.  "Non-Federal" 
will  include  mobilized  funds  from  all 
other  sources — applicant.  State,  and 
other. 

Section  A — Budget  Summary 

Line  1:  Column  (a):  Enter  "Family 
Support  Center/Gateway  Demonstration 
Program";  Column  (b):  Enter  93.578; 
Columns  (c)  and  (d);  Not  Applicable  for 
new  applications;  Columns  (e),  (f)  and 
(g):  enter  the  appropriate  amounts 
needed  to  support  the  project  for  the 
first  budget  period  [Maximum  $200,000 
for  Family  Support  Center;  $125,000  for 
Gateway). 

Lines  2-4;  Enter  same  information  as 
above  for  any  other  Federal  funds 
proposed  to  be  used  in  the  project.- 
(Please  explain  status  of  funds;  e.g., 
approved  or  requested,  etc.) 

Section  B — Budget  Categories 

Allocabihty  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in 

OKfB  C;n:;iia:  A-122  and  45  CFR  Part 
74  inon-govemmentai)  and  0MB 
Circular  A-67  and  45  CFR  Part  92 
(governmental).  Budget  estimates  for  all 


costs  must  be  supported  by  adequate 
detail  for  the  grants  officer  to  perform  a 
cost  analysis  and  review.  Adequately 
detailed  calculations  for  each  budget 
object  class  are  those  which  reflect 
estimation  methods,  quantities,  unit 
costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculations  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  "other" 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 
Supporting  narratives  and 

iustifications  are  required  for  each 
mdget  category,  with  emphasis  on 
unique/special  initiatives;  large  dollar 
amounts;  local,  regional,  or  odier 
travels;  new  positions;  major  equipment 
purchases  and  training  prog^ms. 

A  detailed  itemized  oudget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included,  as 
indicated  below. 

Personnel — Line  6a.  Enter  the 
estimated  total  costs  of  salaries  and 
wages. 

Justification 

Identify  the  principal  investigator  or 
project  director,  if  knowm.  Specify  by 
title  or  name  the  percentage  of  time 
allocated  the  project,  the  individual 
annual  salaries,  and  the  cost  to  the 
project  of  the  organization's  staff  who 
will  be  working  on  the  project.  Do  not 
include  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  or 
of  specific  project(s)  or  businesses  to  be 
financed  by  the  applicant. 

Fringe  Benefits— Line  6b:  Enter  the 
estimated  total  cost  of  fringe  benefits 
unless  treated  as  part  of  an  approved 
indirect  cost  rate  which  is  entered  on 
line  6j. 

Justification 

Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs,  such  as  health  insurance,  FICA, 
retirement  insurance,  taxes,  etc. 

Travel — Line  6c:  Enter  total  costs  of 
all  travel  by  employees  of  the  project. 
Do  not  enter  costs  for  consultant's 
travel. 

Justification 

Include  the  total  number  of 
traveler(s),  total  number  of  trips, 
destinations,  number  of  days, 
transportation  costs  and  subsistence 
allowances.  Travel  costs  to  attend  one 
national  workshop  in  Washington,  D.C. 
by  the  project  director  should  be 
included. 

Equipment — ^Line  6d;  Enter  tne 
estimated  total  costs  of  all  non- 
expendable personal  property  to  be 
acquired  by  the  project. 
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"Non-expendable  personal  property 
means  tangible  personal  property 

having  an  acquisition  cost  per  unit  of 
$500  or  more  for  non-profit 
or^anirations  and  $5,l.K)0  or  more  for 
pubiic  organizations  and  have  a  useful 

h.'e  of  one  year.  , 

C.)nlv  equipment  rttquired  to  conduct 
'he  proie<:t  may  be  purchased  with 
Federal  hinds  The  applicant 
'-^  Hnization  or  its  subgrantees  must  not 
have  such  equipment,  or  a  reasonable 
ficsimiie,  available  for  use  in  the 
p.-oject.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends, 
.^n  applicant  may  use  its  owtq  definition 
of  non-expendable  personal  property, 
provided  llftt  such  a  definition  would  at 
least  include  all  tangible  personal 
property  as  defined  above.  (See  Line  21 
for  additional  requirements). 

Supphes — Line  6e:  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
line  6d. 

Justification 

Specify  general  categories  of  supplies 
and  their  costs. 

Contractual — Line  6f:  Enter  the  total 
costs  of  all  contracts:  (1)  procurement 
contracts  (except  those  which  belong  on 
o'her  lines  such  as  equipment,  supplies, 
etc.)  and  (2)  contracts  with  secondary 
recipient  organizations  including 
delegated  agencies  and  specific 
pj-oject(s)  or  businesses  to  be  financed 
bv  the  applicant. 

,'..*/"/ C(jt;on 

if  available  at  the  time  of  appUcation, 
attach  a  list  of  contractors,  indicating 
the  names  of  the  organizations,  the 
purposes  of  the  contracts,  the  estimated 
dollar  amounts,  and  selection  process  of 
the  awards  as  part  of  the  budget 
justificaUon  Also  provide  back-up 
documentation  Identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Note:  Subgrants  and  Pass-through 
.Activity:  Whenever  the  applicant/ 
grantee  intends  to  delegate  part  of  the 
program  to  another  agency,  thus 
entering  into  an  interagency  agreement. 
the  applicant/grantee  must  submit 
Se<:t;cns  A  and  B  of  this  Form  SF-424A, 
completed  for  earii  delegate  agency  by 
agency  title,  aiong  W;th  the  r'^uired 
.supporting  information  r^M>-^^'^,.,^>a  in 
the  applicable  instruction,  Tne  total 
cost.s  of  all  such  agencies  will  be  part  of 
the  amount  shown  on  Line  6f.  Provide 
draft  Request  for  Proposal  m  accordance 
with  45  CFR  part  74.  appendix  H  Free 
a-'id  open  competition  is  encourag*^  for 


any  procurement  activities  planned 
using  ACF  grant  funds  Apphcants  who 
anticipate  procurements  that  wii! 
exceed  $5,000  (non-gov en. mental 
entities)  or  $25,000  (governmental 
entities)  and  are  requesting  an  award 
without  competition  should  include  a 
sole  source  justification  in  the  proposal 
which  at  a  minimum  should  include  th.e 
basis  for  contractor's  selection, 
justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained  and  basis  for  award  cost  or 
price. 

(NotK  Previous  or  past  experience  with  a 
contractor  is  not  sufficient  justification  for 
sole  source.) 

For  successful  applicants,  the 
Financial  Assistance  Award  may  cite 
under  Remarks,  item  26,  approval  of 
this  action.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance. 

Construction — Line  6g:  New 
construction  costs  are  not  permitted 
under  this  program.  This  line  may  be 
used  for  renovation  costs. 

Other — Line  6h:  Enter  the  estimated 
total  of  all  other  costs.  Such  costs, 
where  applicable,  may  include,  but  are 
not  limited  to,  insurance,  food,  medical 
and  dental  costs  (noncontractual),  space 
and  equipment  rentals,  printing  and 
publication,  computer  use,  training 
costs  including  tuition,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Indirect  Charges — Line  6j:  Enter  the 
total  amount  of  indirect  costs.  ThisUne 
generally  should  be  used  only  when  the 
applicant  currently  has  an  indirect  cost 
rate  approved  by  the  Department  of 
Health  and  Human  Services  or  other 
Federal  agency.  With  the  exception  of 
local  governments,  applicants  should 
enclose  a  copy  of  a  current  rate 
agreement  negotiated  with  a  Federal 
agency  including  the  Department  of 
Health  and  Human  Services.  If  the 
apphcant  organization  is  renegotiating  a 
rate,  it  should  immediately  upon 
notification  that  an  award  will  be  made, 
develop  a  tentative  indirect  cost  rate 
proposal  based  on  its  most  recently 
completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the 
pertinent  DHHS  Guide  for  Establishing 
Indirect  Cost  Rates,  and  submit  it  to  the 
appropriate  DHHS  Regional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  mairect  cost  pool 
should  not  be  also  charged  as  direa 
costs  to  the  (jrant 

Total — lune  6k.  fclnter  total  amounts  of 
imtis  6;  and  6). 


Program  Income — Line  7:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
protect.  Separately  show  exptnzted 
program  income  generated  from  OLS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total  Show  the  nature  and  source  of 
income  m  the  program  narrative 
statement. 

Justification 

Describe  the  nature,  source  and 
anticipated  use  of  program  income  in 
the  Program  Narrative  Statement. 

Section  C— Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  Provide  a 
brief  explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Category, 
and  whether  it  is  cash  or  third-party  in- 
kind.  The  firm  commitment  of  these 
funds  should  be  documented  and 
submitted  with  the  application  in  order 
to  be  given  full  credit  in  the  review 
criteria. 

Justification 

Describe  all  non-Federal  resources 
including  third-party,  cash  and/or  in- 
kind  contributions.  Except  in  unusual 
situations,  this  documentation  should 
be  in  the  form  cf  letters  of  commitment 
from  the  organization(s)/individuals 
from  which  funds  will  be  received. 

Grant  Program — Line  8.  Grant 
Program. 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of  cash 
or  donations  to  be  made  by  the 
applicant. 

Column  (c):  Enter  the  other 
contribution. 

Column  (d):  Enter  the  amoimt  of  cash 
and  third-party,  in-kind  contributions  to 
be  made  from  all  other  sources. 

Column  fe):  Enter  the  total  of  columns 
(b).  (c).  and  (d) 

Grant  Proeram — Lines  9,  10.  and  11 
should  be  left  blank. 

Grant  Program — Line  12.  Carry  the 
total  of  each  colum.n  of  Line  8.  (b) 
through  (e).  The  amiount  in  Column  (e) 
should  be  equal  to  the  amount  on 
Section  A,  Line  5.  column  ff). 

Section  D — Forecasted  Ca^^h  \'eeds 

Federal — Line  13.  Enter  the  amov;ni  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  first  12- 
month  budget  period. 

Non-Federal — Line  14  Enter  the 
amount  of  cash  from  all  other  sources 
needed  by  quarter  during  the  first  year 

Total — Line  15.  Enter  ine  total  o! 
Lines  13  and  14. 
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Section  E — Budget  Estrmatos  of  Fedf^-'i: 
Funds  Needed  for  Balance  of  Project 

Applicants  for  two  year  projects  will 
complete  line  16,  (a),  (b)  and  (c). 

Column  (a)  refers  respectively  to  the 
second  year  of  the  project. 

Section  F — Other  Budget  Information 

Direct  Charges — Line  21.  Use  this 
space  and  continuation  sheets  as 
necessary  to  fully  explain  and  justify  the 
major  items  included  in  the  budget 
categories  shown  in  Section  B.  Include 
sufficient  detail  to  facilitate 
determination  of  allowability,  relevance 
to  the  project,  and  cost  benefits. 
Particular  attention  must  be  given  to  the 
explanation  of  any  requested  direct  cost 
budget  item  which  requires  explicit 
approval  by  the  Federal  agency.  Budget 
items  which  require  identification  and 
justification  shall  include,  but  not  be 
limited  to,  the  following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative; 

D.  Contractual:  major  items  or  groups 
of  smaller  items;  and 

E.  Other:  group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Indirect  Charges — Line  22.  Enter  the 
type  of  HHS  or  other  Federal  agency 
approved  indirect  cost  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  appUed  and  the  total 
indirect  expense.  Also,  enter  the  date 
the  rate  was  approved  and  attach  a  copy 
of  the  rate  agreement. 

Remarks — Line  23.  Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

C.  SF-424B — "Assurances-Non- 
Construction" 

All  applicants  must  fill  out,  sign,  date 
and  return  the  "Assurances"  (see 
Attachment  D)  with  the  application. 


Part  \'I1 — (^)ntpnts  of  Ap|)lu.at>on  ^nd 
Receipt  Pro<:i^ss 

/i.  Lonteiits  oj  Application 

Each  application  submission  should 
include  a  signed  original  and  two 
additional  copies  of  the  application. 
Each  application  should  include  the 
following  in  the  order  presented: 

1.  Table  of  Contents; 

2.  Completed  Standard  Form  424 
which  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  (Note:  the  original 
SF-424  must  bear  the  original  signature 
of  the  authorizing  representative  of  the 
applicant  organization) 

3.  "Budget  Information-Non- 
Construction  Programs"  (SF-424A); 

4.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B,  SF-424A; 

5.  Filled  out,  signed,  and  dated 
"Assurances-Non-Construction 
Programs"  (SF-424B); 

6.  The  applicant  should  sign 
Attachment  E.  In  so  doing,  the  applicant 
is  certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
regulations  set  forth  in  Attachment  E 
andF. 

7.  Restrictions  on  Lobbying, 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements:  fill 
out,  sign  and  date  form  found  at 
Attachment  H. 

8.  An  Executive  Summary — not  to 
exceed  one  page. 

9.  Appenaices,  including  (where 
applicable)  proof  of  non-profit  status; 
proof  that  the  organization  is  a 
community  development  corporation, 
commitments  from  service  providing 
organizations,  where  applicable;  Single 
Point  of  Contact  comments,  if 
applicable;  Maintenance  of  Effort 
Certification  and  resumes. 

The  total  number  of  pages  for  the 
entire  appfication  package,  excluding 
Appendices,  should  not  exceed  50 
pages.  Pages  should  be  numbered 
sequentially  throughout,  excluding 
Appendices,  beginning  with  the  SF-424 
as  Page  #1. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  SVzxll  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-holed 
punched  at  the  top  center  and  fastened 


separately  with  a  compressor  slide 
paper  fastener,  such  as  an  ACCO  clip,  or 
a  binder  clip.  The  submission  of  boiuid 
applications,  or  applications  enclosed  in 
binders,  is  specifically  discouraged. 

B.  Acknowledgement  of  Receipt 

All  applicants  who  meet  the  initial 
screening  criteria  outlined  in  Part  V, 
Section  C  will  receive  an 
acknowledgement  notice  with  an 
assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to  the 
acknowledgement  postcard.  This 
number  and  the  program  priority  area 
letter  code  must  be  referred  to  in  all 
subsequent  communications  with  OCS 
concerning  the  application.  If  an 
acknowledgement  is  not  received  within 
three  weeks  after  the  deadline  date, 
please  notify  ACF  by  telephone  (202) 
401-9234. 

Part  VIII:  Post-Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  periods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  and  the 
total  project  period  for  which  support  is 
contemplated. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grants,  grantees  wrill  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non- 
governmental) and  92  (governmental). 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(SF  269)  throughout  the  project  period, 
as  well  as  a  final  progress  and  financial 
report  within  90  days  of  the  termination 
of  the  project.  These  reports  will  be 
submitted  in  accordance  with 
instructions  to  be  provided  by  OCS,  and 
will  be  the  basis  for  any  dissemination 
effort  conducted  by  the  Office  of 
Community  Services. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  and  92 
and  0MB  Circular  A-133. 

Attachment  I  indicates  the  regulations 
which  apply  to  all  applicants/grantees 
under  the  Family  Support  Center  and 
Gateway  Demonstration  Programs. 
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A-AV.MPN-    A  --1993    POVEP^/    In-  Attachmemt    a— 1993    POVEP-^v    IN- 
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Instructions  for  the  SF-424 

Th.s  IS  a  standard  form  used  by  applicants 
as  a  rfq'^i-fd  famsh-^'  for  nrpaopHcations 

a:ii  ap;,)i;!;a'.'Mns  =; ..nrr.i*'*'';  "-*  Federal 
a5s:5">ir.(  ►•  !•  v*:i'.  ''M  used  by  reijeral  agencies 
•:i  nb'a.r.  applicant  certification  that  States 
un.  ;r.  hi--e  *»s' ani.shfd  a  review  and 
rnrr.T.""  prrxp  ;  .r"  :n  response  to  Executive 
O'd-n  12  ;^2  an  i  r,  i-o  >»•':»•  *ed  the  program 
to  ^><>  ;r..M.id^"'d  ir.  •:>'.:  rir->.  '»ss,  have  been 
givpr.  an  ;;npfir*unity  to  review  the 
appii'  an'  5  iui>mlssion. 

I'nr.  and  En'ry 

1  Sf  if-»'xp>.na;  ■r'.- 

2  Dav  appiira':  ,n.  submitted  to  Federal 
ai7P-rv  I   .-  sta'H  f  arpicable)  &  applicant's 
c„:n"r-ii  r.'irr.'o^r  ' 'f  arp^xable). 

3  Sra'p  us>"  or. :•.     f  applicable). 

4  !' ;h  5  apoi:':a'i   n  ,s  to  continue  or 
rf'v.S'^  an  I'xs-'.no  r.w.--.'"'  >'-, 'or  present 

a;  ,afn':f;-'r  r:  .,■:.■•'-   :■  for  a  new 
n>--  l-MVB  blank. 

5  Lf-j^i\  name  of  applicant,  name  of 
primary  or^aniza'; on;^  ..n.-  which  will 
;^nd-ir'ak.»  *ne  a^s.stanrf  a  ".vity,  complete 
ai  Irf'si  uf  "hf  app..';an'    -c.  i  name  and 
'.!>:*'? h.on"  nviTT-.b^'r  ;'  tiie  pt,*rson  to  contact  on 
rr.at'crs  r"la'ed  to  'nis  application. 

6  En''.-  Empi  !vor  !d'--,';ncation  Number 
lEIN   a>  assig.-."'!  ;;v  'n-'  I-'-'mal  Revenue 

7  En'»r  the  appropriate  letter  in  the  space 

p-nv:  led 


Fed 


8.  Check  appropriate  bf)x  and  pn'*^r 
appropriate  letterfs)  in  the  space(s)  provided; 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  fundingA)udget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  numljer  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (eg, 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  Disfrict(s)  affected  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor  Value  of  in-kind 
contributions  should  be  included  on 
apprnpna'e  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change  For  decreases,  enclose  the  amounts 
in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Inslructioivs  for  the  SF-424A 

Genfira!  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  f>eriods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b) — For 
applications  pertaining  to  a  single  Federal 
grant  program  (Federal  Domestic  Assistance 
Catalog  nu.Tiber)  and  nof  requiring  a 
functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  of  activities,  enter  the 
name  of  each  ac'ivity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program,  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applicaiioriS  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  fwge  should  provide 
the  summary  totals  by  programs. 

Lines  1-4.  Columns  (c)  through  (g.) — For 
new  applications,  leave  Columns  (c)  and  (d) 
blank  For  each  line  entry  in  Columns  (a)  and 
(b),  enter  in  Colum.ns  (e).  (f),  and  (g)  the 
appropr.ate  amounts  of  funds  needed  to 
support  the  project  for  the  Hrst  funding 
penod  (usually  a  year) 

For  contmuinsi  grant  prvgram  applicot)ons 
submit  these  fonns  before  the  end  of  each 
funding  period  as  required  by  the  grantor 


ig- :.( -,   rritpr  m  Columns  (c)  and  (d)  the 
es*_ii;c;ed  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  colurrms  blank.  Enter 
in  columns  (e)  and  [f]  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s]  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f)-  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show^the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  ac^ties  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6  a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amoimt  of  the  increase  or  decrease  as  shown 
in  Columns  {1H4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  nof  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  In 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 

Lines  8-11 — Enter  amoimts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
In-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Coiunui  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 


breakdovra  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant.  ~i 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency.    ^ 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in  kind  contributions  to  be  made  from  all 
other  sources. 

Columb  (e) — Enter  totals  of  Columns  (b). 
(c),  and  (d). 

Line  1 2 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amoimt  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  qiiarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 
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■.t-tacmer.!: 


OMB  App/o«*<  Ha  Oi4*^i0*0 


ASSURANCES  -  N0NW:0NSTPUCT10N  PROGRAMS 


Note:  Certain  of  these  assurances  rr.a.v  no'  &*>  app^u:abie  to  your  project  or  pro-am  If  you  have  questions. 
pieas*  contact  the  awarding  age'^r  Fi;'-:ner  certain  Federal  awai^mg  agencies  may  require  applicants 
to  certify  to  additional  assurances  ii'  such  :s  me  case,  you  wil!  be  notified 

\s  the  duly  authorized  representative  o''  'ne  appiicanL  i  certifv  that  tne  applicant 


1  Ha*  the  legal  autnont>  lo  app  ■.  far  F»»<Jer9, 
assistance,  arid  tne  mstitutiona,,,  tr.ana^eria'  and 
financial  capability  (tnclud.ng  funds  3uiTic:enr  u:> 
pay  the  non-Federa!  share  of  project  costs  to 
ensure  proper  planning,  naanage.'r.eni  an*^.  ••-.rr 
pletion  of  the  project  described  in  tms  apohca'-:  "■: 

2.  Will  give  the  awarding  agency,  the  Comptroiier 
General  of  the  United  States,  and  ;f  appropriate 
the  State,  throughiany  authonzeo  represenut.,  .? 
access  to  and  th^ig^it  to  exam-rit-^  aj  re-ords, 
books,  papers,  or  documents  reiat^  'm  ".re  t*'*ard. 
and  will  estabush  a  proper  Acc-oarXim  v. -ifT;  .n 
accordance  *ith  general. >  accep'.ec;  accouniine 
standards  or  agency  directives 

3     Will  establish  safeguards  ic  prohibit  e-r,pi'-t.^'*---i 


■  f>»:"sorml 
'  ;>efional 

V    hin  the 
ip'^val  of 


from  using  their  pt>3;l.cr.>   fcr    y 
constitutes  or  presen'5  tn»  aptJeara' 
or  organizational  conflict  oi  in.ere^ 
gain 

Will  initiate  and  compete  tne  *;: 
applicable  time  frar?.e  a/ler  -ece:p; 
the  awarding  agency 

W  i  I !  c  0  m  p '  V  with  the  I  r,  t  e  r  g  o  v  p  -  n  rr  e  n  t  a  ' 
Personnel  Act  of  1970  (42  I"  5  C  Jl  4-r28  4^p>3 
relating  to  prescribed  standardjj  ;or  meri'.  svstems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  reg'ulations  speciiied  ir.  Apoend;,t  *■  of 
OPM'b  Standards  for  a  Ment  System  ::  Per'*<.inrte 
Adininutration(5C  F  R  900  Subpart  F). 

Will  comply  with  ail  Federal  st.it,jt^i  relaL.,".g  U) 
nondiscrimination    These   inc  ;de  tjjt  are  not 
limited  lo   lal  Tiue  V!  of  the  Civi,  R.ghts  Act  of 
1964  (P  L-  88-352)  which  prohibits  discr-rrnnatior, 
on  the  basis  of  race,  color  or  nationa:  oriifin     D- 
Title  IX  of  the  Education  AmerdTT-^enu  of  I-sT'Z,  a.* 
•mended  (20  L"  SC  151631  1583  anri  16«5  l6S6i 
which  prohibits  discrimination  on  tne  bests  o(  sex 
(c)  Section  504  of  tr.e  Rehabihution  Act  of  1973,  as 
amended  '29  L'  S  C    i  794).  which  prohibits  dis 
crimmaLion  on  the  basis  of  nandicaos   •i"  ir,.c  \s;e 
Discrimination   Act  of   1975     as   aT^enaect     42 
L'SCJi  6101-6107/,   which  pron.iO.-i  aiscrtm- 
ination  on  the  basis  of"  age 


(e'the  Drug  Abuse  Office  and  Trealmeri  Ac.  of 
1972  (P  L  92-255).  as  amended,  reUt.rg  to 
nondiscrimination  on  the  basis  of  drug  abuse  H 
the  Comprehensive  Alcohol  .Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Ac  of 
!9"0  [P  L  91-616),  as  amended,  re-sii:-*;  lo 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
a.coholism.  (g,)  5§  523  and  527  of  the  Public  Health 
Service  Act  of  1912(42  U  S.C,  290  dd  3  anc  290  ee 
3'  as  amended,  relating  to  confidentiji!  ty  cf 
aic.jnol  and  drug  abuse  patient  records,  ■■h>  Title 
Mil  of  tne  Civil  Rights  Act  of  1968  '42  U  S  C  § 
3*>oi  et  seq  ),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
r;ous,:ng,  u)  any  other  nondiscri  rr.  :na' 'on 
ijrovisiop-s  in  the  specific  statute'ls!  under  which 
apchcation  for  Federal  assistance  is  being  made. 
and  (ji  the  requirements  of  any  other 
nondiscrimination  statute's)  which  may  app'y  lo 
the  application 

W.ll  comoiy  or  has  already  complied,  with  the 
■■efjuirements  of  Titles  II  and  III  of  the  Lniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P  L  9! -646! 
which  provide  for  fair  and  equitable  treatment  of 
p^'-^ijons  displaced  or  whose  property  Is  acquired  as 
a  'esi.lt  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  ail  interests  m  real 
property  acquired  for  project  purposes  regardless 
n''  Federal  oarticipation  in  purchases 

V-' :\\  comply  with  Lne  provisions  of  the  Hatch  Act 
(5  L"  SC  }§  1501-i50Sand7324-732S;  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  com,piy.  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  51  276a  lo  276a- 
71  the  Copeland  Act  (40  U  S  C  $  276c  and  18 
use  55  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  5§  327  333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10  Will  ctjmply,  if  applicable,  wuh  f.ood  insjrance 
purcha5«  requirements  of  Section  102ia;  of  the 
Flood  Disaster  Protection  Actof  IQ"!  '?  L  93-234) 

which  requires  recipients  .n  a  special  f.ood  hazard 
area  to  participate  ;n  tne  prcjfram  andto  purcnase 
flood  insurance  .f  tne  totai  cost  of  insurafc:e 
construction  and  acquisiticn  ;s  $  1  0  C'OO  or  more 

11  Wrl  comp-y  wiin  environrnentai  siaridaras  *n.cn 
may  be  prescribed  pursuant  tc  the  fa!.;.*  ^r:g_  (a) 
institution  of  er v-.ronmeniai  quahty  control 
measures  under  the  National  Environrnental 
Poucy  Act  of  1969  (P  L  91-190!  and  Executive 
Order  iEO)  11514,  ih;  notification  of  vioiating 
facilities  pursuant  lo  EO  1IT58,  ■■ci  proteru,on  of 
wetlands  pursuant  to  EO  119SC.  'At  evaluation  ,.f 
Hood  hajiards  m  floodpiaMis  m  accoraance  wiui  hO 
11988.  (e)  assurance  of  project  consistency  w.th 
the  approved  Slate  manage nr. en t  pro,;ram 
developed  under  the  Coastal  Zone  Managerrent 
Act  of  1972  (16  U  SC  51  1451  e!  seq  ',  ^P 
coriformity  of  Federal  actions  U)  State  ■Ciear  Airi 
Impiemertaiion  Plans  under  Section  -TSio  cf  tne 
Clear  \it  Act  of  1955,  as  amended  \A2  U  S  C  { 
7401  etseq.;,  ''g;  protection  of  unaergrou.na  sources 
of  drir.Kjjig  water  under  the  Sale  Eh-inkmg  Water 
.Act  of  1974.  as  amended.  •?  L  93-523;.  and  'h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  airiended,  -.P  L 
93-205) 

12  Will  comply  witn  Lie  W.id  and  Seem-  R.-.ers  An 
of  1968  {16  use  n  1271  el  seq  )  re:ated  to 
protecting  components  or  potential  componrnta  of 
tne  national  wad  and  scenic  rivers  s>'sterri 


» f  - '  ■     3 .  •- ... ' ,  ^  c 

'•''^'■•''  ds  amence-e  1  '- 
o»:="  ■,  .fication  d.nc 
If  'les).  and  the 
»  '^.Ttion  Act  of 


1  >  r 


Vt'  i  1 ,  a  s  5 .  s :  •  :^  e  a  ■*  a '  -a  ;  n 
c  o  rr  p  ^ .  a  r.  c  e  *  t  *:  ^  e  c  • ,  c  r 
H  ; s 1 0 !'■  if"  F'  r f  \C'  r  v a ' :  :,  ■•■  .•'  :-  ■  , 
I,'  S  C  -J  '■'  '  t,  ■,  =  .  .  ■'■,  9  : 
prcter;;/---  r ''  ^:'.\,.)'  - 
Arcnaec .op";-ra :  and  H.,su:,r 
1  9''4    ;  *^  ',    S  C   469a  i  ei  seq.. 

A        romply   with   PL     93-34ii   tcga.d.r.g    .iie 
P*     t  uon  of  hur  .:  (    Ls  involved  in  research, 

development,  ans  r?,itei.:  a^' ,  ■.  it.f-s  >- , i:;:mi' ■(■-,:  by 

this  award  ;>f  ass.sunr^ 

Wiii  coirp^v  w.ir,  ine  t,jti>r rrii.:,'rv   Anima'  Wp'fa''p 
Act  of  i  9*^6  'P  L    S?  S4-;,  at,  aiTie^aec     ~         :  -.' 
2 111  ft  sec  •  rK^ftjiiriog  w  i>-f  ra-r-    '-andling,  and 
tj-f  Kline  ft   e'"  *a;--^    r     caei    a '■.'■- o  ;  s    '".pid   for 

research,  iea.cn: 
l:\:^  a  war; 


iher  aciiv  .t^ei  =  ^;.;>jrted  by 


<?;S?!i.Sl-i  -:,~e. 


V*     .      ■:'"■  '^  TT  ' *  ■ 

P-p\- <>■■•■_'__  -„■-; 

pr., ':   l:;s 
c  ii-  n  s  ;  r  -.;  r  i ; 
Struct  .-:fs 


it,^o  •ii.fj  5'aint  Poisoning 
'^  •  'i ',  ■  '.  f  sp-  '  which 
'.:,  f  >e<ia  £>aseu  patnt  in 
.abilitation  of  residenc* 


17. 


15 


C  .1  ■": :'  *■    * 


'd  fmancial 

the 


H;.,  cauit;  ....  r-<r  p*":,.-'  n.fc  1,,", 
and  coiT!p..,.ir,f e  o,.-a;.s  ,r  ,-' 
Single  Auci..:  .*ctof  1  9-84 

'A';,!  --or'p,;   *.t.r,  .1     ,,.:^o  ;,:-,_,.,  ,:.  r,  _  , ,'.- 'nertsof  all 

ether  f  e-aera,^   ,aws    f-nt-ruiivt  ',., rticrv    ■  "^^ ,..^■. .  >\ ;,:! 

and  txi :  i »" ;  f -  s  p  ■■-■  -.-  e  r  m  r  ?  1:  r  :.  ^  p  •':.:■  k '  a  "i . 


S  uS/^r'wRf  Of  A>,T«CR,ZcD ';£•>''  i- r -NO  Of  (-X-A. 
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A'it^drrter.'-. 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


bv 


distnbu; 


By  signing  ind/or  •ubmitiing  this  applica'ion  or  grant  agreement,  the  grantee  is  providing  the  certification 

set  out  be4ow.  ^       . 

This  ccrtificaiion  is  required  bv  rcaiilaiions  impiemcnhn^  tne  Drug  Free  Worltplace  Act  of  1988, 45  CFT?  Part  /'..  Su^-an 
F  The  Ttpiiauony  published  m  me  Mav  15  !'>J«:i  ^ede^ll  Register  require  ccnincation  by  grantees  that  they  will  mai...ain 
a  dJTJg-frce  woricpiacr  The  crnificaiion  set  out  b<-low  is  a  mair nai  representation  of  fact  upon  which  reliance  will  be  placed 
wfecnthe  DepartiDcni  of  Health  and  Human  Services  HHS*  determines  to  award  the  grant.  If  it  is  later  determined  that 
Uic  grantee  tnowingiv  rendered  t  false  cenificau.m  or  (,{ricrv,Tse  vioiatcs  the  requirements  of  the  Drug-Free  Workplace 
Ad,'  HHS.  in  addition  to  anv  other  remedies  available  lo  the  Federal  Government,  may  taken  action  authorized  under  the 
Dnig-f'-ec  Workplace  Aa  Faise  certincaiit  n  or  vioiatinn  ni  ihc  cen!ricaiion  shall  be  grounds  for  suspension  of  pavTnents. 
suspension  or  termination  of  eranis.  or  governm<;pf\kitJc  suspension  nr  debarment. 

Workplaces  under  grants,  for  zraniess  cJhcr  :ha.a  mdiMJuais,  need  not  be  identified  on  the  certification  if  knoN».-D.  thev 
mav  be  identified  m  the  grant  application  If  :hc  grantee  dc<s  not  identifv  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  ot  the  workpiace(s)  on  file  in  its  office  and  maice  the 
mformaiion  available  for  Federal  inspection  Failure  to  identifv  all  itno*T.  workplaces  constitutes  a  violation  of  the  granicc  s 
drug-free  workplace  requirements 

Workplace  identifications  must  inaudc  ;ne  i>.:jal  addrrvs.;.;'  Duuomts  or  parts  of  buildings)  or  other  sites  where  *,»rk 
under  the  grant  takes  place  Catcgoncai  descnptiuns  mav  t<  used  ■ :  i...  ail  vcmclcs  of  a  mais_  transit  authority  or  .Siaic 
highway  depanmen;  while  in  operation.  State  employees  in  each  i<Ka;  unempiovmcnt  office,  performers  in  concert  haiis  or 

radio  studios  j  ,    ,,  •  f         u  , 

If  the  workplace  identified  to  HHS  chjngrs  du-  ng  i  nc  pcrLrmancc  of  the  grant,  the  grantee  shall  inform  the  agency  ol 
the  changc(s!,  if  it  prev.ousiv  identified  the  ^cirkr-a  ..?',  ;n  qucuion  i  see  above) 

Definitions  of  terms  m  the  SonprcKursmcn!  s^sc^nAion  and  Dcharment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification  a'ani-rs  a::-r/;;)n  ls  called,  in  particular,  to  the  following  definitions  from  these 
rules 

•Controlled  substanct"  means  a  ainir=,.iird  sut-sun,:,r  ;n  :>vncc:uics  I  through  '*'  of  the  Controlled  Substances  Aa  CI 
use  8i::i  and  as  further  defined  hv  rcguianon  ;  ;;  f  fl<  l-Vk*-:  U  th.rouah  1308  15). 

"Conviction"  means  a  t'lnding  of  g'jilt  ( inciudmt;,  a  pi^a  .-t  n.:i.o  contendere)  or  im.posilion  of  sentence,  or  botn 
judiOaJ  body  charged  with  the  respoosibilitv  'o  deic^mmf  violations  of  the  Federal  or  State  criminal  drug  statutes 

'Cnminal  drug  statute'  means  a  Federal  .  r  r.rn  f -ocrji  criminal  statute  involving  the  manui'actur 
dispensing  use.  or  pos.sessio9  of  anv  cor\[rol::c  Su*'s:a."Cf 

■Eoipioy***  means  the  empiovce  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  mciuUmg.  ti) 
Ail  "direct  charge'  employees,  iiii  al!  "indir-ct  charge"  employees  unless  their  impact  or  involvement  is  insigniricant  loihe 
performance  of  the  grant!  and.  lup  temp.  -j-.  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  ;nc  grant  and  wno  u;  on  the  .'t:!:::'.--!  s  payroll.  This  definition  docs  not  include  workers  not  on  the  pavroll  of 
'he  grantee  le.g,"  volunteers,  even  it  oscJ  ;  -v.':c[  a  matching  requirement,  consultants  or  independent  contractors  not  on 
the  grantee  s  pavTOii  or  empiovces  of  subrccipicnts  or  subcontrac:   rs  in  covered  workplaces) 

The  gnntee  certifies  that  rt  will  or  wtii  continue  to  provide  a  drug-free  workplace  by; 

la)  Publi.shing  a  statement  notifving  empiovccs  mat  tne  uma^iui  manufacture,  distribution,  dispensing,  possciMcn  or 
use  of  a  controlled  substance  is  prohibited  m  ine  grar.tje  s  woritpiacc  and  specifying  the  aaions  that  wH  be  taken  again.! 
employees  for  violation  of  such  prohibition 

(bl  Establishing  an  ongomg  drug-free  awarrncsj  program  ;.,  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  m  the  workplace.  C)  The  crana-e  s  poucy  of  maintaining  a  drug-free  workplace,  (3)  Any 
available  drug  counseling,  renabihiaiion,  and  employee  assistance  programs,  and,  (4)  The  penalties  that  mav  be  impi-vd 
upon  cmpiovees  for  drug  abase  violations  cKcurring  in  the  workplace; 

(c)  Mdjiing  It  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  bv  paragraph,    a/, 

(d)  NotiMng  the  cmpiovec  m  :hc  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  tne  empiovee  vk-ili: 

( 1 !  Abide  bv  tne  terms  of  the  itatcmcni,  and.  (2)  Notify  the  employer  m  writing  of  his  or  her  conviction  for  a  violation 
of  a  crim.inal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e»  NotiMng  the  agcncv  in  venting  within  ten  calendar  days  after  receiving  nonce  under  subparagraph  (d)(2)  from  an 
empiovee  or  otnerwise  receiv-ucg  actual  notice  of  such  conviction.  Emplovers  of  convicted  employees  must  provide  notice, 
including  position  title,  toeverv  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  empiovee  was*orkinc. 
unless  the  Federal  agency  tias  designated  a  central  point  for  the  receipt  of  such  notices.  Nonce  shall  include  the 
identification  numbcr^s)  oif  each  affected  grant; 
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•.-arh  (d)(2).  *iih 


'tir*ccJ  !o  anv  crp.:-vre  who  ■,;  s:  convic: 

(i )  Taking  approp'ia::  pcrson.t!:i  aai  '  ac    r     sl  n  ar  ;•","      '-     -       a       ^     -^    .   -'"■. -.a 1 1.  •;:..-;: -.1:1.; --ni  with  the 

rcquirsmjEis  of  ibc  KthabiiiiaiiOD  Aa  ~    .'"     a   ^--c^-j  I    F-,,.    -.1     '- •  -        "  10  paniapate  iaitsfaaorily 

m  a  drug  ab-.si  a.'.$is;anc.c  cr  rrr.ar'^ta  ion  f  r^vgrarr  app-     '^  ^^j^-  ;  -"■>    -        ^  t,  •-  -j!  State,  Of  lociJ  heaJth,  Law 

cniorccmcnL.  or  oibe:  aprropria;?  agcncv 

(g*  Making  a  zood  fajic  cffor  lo  cx^cIlcu:  !.:■  naaia.aiE  a  d:i.g  i'zz  wu"»,p;s,x  t!i,ic>L„gr,  ;,~:-'.r,x::-:.a':. . :-    ^  :  i..: az' k u^  (a), 
(b;.  ic;,  <dj,  (c;  and  ;f; 

The  grantee  may  in$e.i  in  the  space  provided  beicw  the  ute's;  ts'  inc  perior.-moci?  ot  *rark  aone  in 
connection  wtth  the  tpeciftc  grant  (use  anachmpnts,  H  needed 


X 


/ 


Placf  of  Performancf  fStrrtt  iddress,  Cit^.  Counrv,  Slate,  ZIP  C;->df 


LnetK         1/  Lif/^  c-'r  worxpuiccs  onjae  .'..j.  c-y  ^ij.  i^'f:-  ;<f  J  r.e-c 
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Attachment  F— Cemficalion  Regarding 
Debannenl.  Suspension,  and  Other 
Responsibility  Matters — Primary  Covervd 
Transactions 

By  Signing  and  submitting  this  proposal. 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
:'S,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a]  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  Ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 

b  Have  not  within  a  3-vear  period 
preceding  this  proposal  been  convicted  of  or 
nad  a  civil  judgment  rendered  against  them 
for  con-jnission  of  fraud  or  a  criminal  offense 
in  conr.ection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction,  violation  of  Federal  or 
S'ate  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  .\re  not  presently  indicted  or  otherwise 
ci'^TiinaHy  or  civilly  charged  by  a 
gnverrur.ental  entity  (Federal,  State  or  local) 
w!;h  commission  of  any  of  the  offenses 
enumerated  m  paragraph  (l)(b)  of  this 
certification,  and 

fd'  Have  not  withm  a  3-year  penod 
preceding  this  application/ proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local!  terminated  for  cause  or  default. 

The  mabili'v  of  a  person  'o  provide  the 
certit'ication  required  aoove  will  not 
necessanlv  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  th" 
certification  The  certification  or  explanation 
will  b>.  considered  m  connection  with  the 
Departm.ent  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  Into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  exp.anation  shall 
disqualify  such  person  from  participation  in 
this  transac'ion 

The  prospective  primarv  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debannent.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction"  provided 
below  without  modiilcation  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension,  Inehgibihty  and  Voluntarv 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower  Tire 
Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  Itnowledge  and 
belief  that  it  and  its  pnncipais 

(a)  Are  not  presently  detiarred.  suspended. 
proposed  for  debarment,  declared  ineligible 
or  vol'ontarily  excluded  from  participation  m 
this  transaction  by  any  federal  department  or 
agency. 


(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,  "without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 

Attai  hm.-ni  (. — :5(ale  Single  Points  of 

('ont,*(  t 

Arizona 

Mrs.  Janice  Dunn 
Arizona  State  Clearinghouse 
3800  N.  Central  Avenue 
Fourteenth  Floor 
Phoenix.  Arizona  85012 
Telephone  (602)  280-1315 

Arkansas 

Mr.  Joseph  Gillesbie 

Manager,  State  Clearinghouse 

Office  of  Intergovernmental  Service 

Department  of  Finance  and  Administration 

P.O.  Box  3278 

Little  Rock,  Arkansas  72203 

Telephone  (501)  371-1074 

California 

Glenn  Stober 

Grants  Coordinator 

Office  of  Planning  and  Research 

1400  Tenth  Street 

Sacramento,  California  95814 

Telephone  (916)  323-7480 

Colorado 

State  Single  Point  of  Contact 
State  Clearinghouse 
Division  of  Local  Government 
1313  Sherman  Street,  Room  520 
Denver,  Colorado  80203 
Telephone  (303)  866-2156 

Connecticut 

Under  Secretary 

ATTN:  Intergovernmental  Review 

Coordinator 
Comprehensive  Planning  Division 
Office  of  Policy  and  Management 
80  Washington  Street 
Hartford.  Connecticut  06106-^4  59 
Telephone  (203)  566-3410 

Delaware 

Ms.  Francine  Booth 
State  Single  Point  of  Contact 
Executive  Department 
Thomas  Collins  Building 
Dover,  Delaware  19903 
Telephone  (302)  736-3326 

District  of  Columbia 

Ms.  Lovetta  Davis 

State  Single  Point  of  Contact 

Executive  Office  of  the  Mayor 
Office  of  Intergovernmental  Relations 
Room  416,  District  Building 
1350  Pennsylvania  Avenue.  N  W. 
Washington.  D  C  20004 


Telephone  (202)  727-9111 

Floncia 

Ms.  Karen  McFarland 

Director,  Florida  State  Clearinghouse 

Executive  Office  of  the  Governor 

Office  of  Planning  and  Budgeting 

The  Capitol 

Tallahassee,  Florida  32399-0001 

Telephone  (904)  488-8114 

Georgia 

Mr.  Charles  H.  Badger 

Administrator 

Georgia  State  Clearinghouse 

270  Washington  Street,  S.W. 

Atlanta,  Georgia  30334 

Telephone  (404)  656-3855 

Hawaii 

Mr.  Harold  S.  Masumolo 

Acting  Director 

Oftlce  of  State  Planning 

Departm.ent  of  Planning  and  Economic 

Development 
Office  of  the  Govemnr 
State  Capitol— Room  406 
Honolulu,  Hawaii  96813 
Telephone  1808)  548-5893 
FAX  (808)  548-8172 

Illinois 

Mr.  Tom  Berkshire 
State  Single  Point  of  Contact 
Office  of  the  Governor 
State  of  Illinois 
Springfield.  Illinois  62706 
Telephone  (217)  782-8639 

Indiana 

Mr.  Frank  Sullivan 
Budget  Director 
State  Budget  Agency 
212  State  House 
Indianapoiis.  Indiana  46204 
Telephone  (317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann 

Division  of  Comm.unity  Progress 

Iowa  Department  of  Econnir.ic  De^-elopment 

200  East  Grand  Avenue 

Des  Moines,  Iowa  50309 

Telephone  (515)  281-3725 

Kentuclcy 

Ms,  Debbie  .*inglin 
State  Single  Point  of  Contact 
Kentucky  State  Clearinghouse 
2nJ  Floor.  Capital  Plaza  Tower 
Frankfort,  Kentucky  40601 
Telephone  (502)  564-2382 

Maine 

State  Single  Point  of  Contact 
ATTN.  Ms,  Joyce  Benson 
State  Planning  Office 
State  House  Station  #38 
Augusta,  Maine  04333 
Telephone  (207)  289-3261 

Maryland 

Ms,  Mary  Abrams 

Chief,  Maryland  State  Clearinghouse 
Department  of  State  Planning 
301  West  Preston  Street 
Baltimore,  Maryland  21201-2365 


TcUphone  I3i 
Afassathuspf; 


Department  ( 
State  Cleann 
Capitol  Com; 
Carson  City. 
Attn,  Mr  Joh 
Clearinghous 
Telephone  (7 
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Tcl.>phnn9(3m:  225-4490 

State  Single  Point  of  Cor.tact 
ATTN  Ms  Beverly  Boyle 
Executive  Office  of  Conununities  and 

Development 
100  Cambridge  S;rf>p'  R  >om  1803 
Boston,  Massachusetts  02202 
Teiephone  (617)  727-7001 

y::higar\ 

Mr.  Milton  O.  Waters 

Director  of  Operations 

Michigan  Neighborhood  Builders  Alliance 

Michigan  Department  of  Commerce 

Lansing.  Michigan  48909 
T»iephone  (517)  373-7111 

F'lpase  direct  correspondence  to: 
N'.anager,  Federal  Project  Review 
^Vchigan  Department  of  Commerce 
Michigan  Neighborhood  Builders  Alliance 
?  O  Box  30242 
L,insing.  Michigan  48909 
Telephone  (517)  373-6223 

Mississippi 

Ms.  Cathy  Mallette 

Clearinghouse  Officer 

IVpartment  of  Finance  and  Administration 

Office  of  Policy  Development 

■5  21  West  Pascagoula  Street 

lackson.  Mississippi  39203 

Telephone  (601)  960-4280 

\'.s.  Lois  Pohl 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

Division  of  Genera!  Services 

?  O  Box  809 

Room  430.  Truman  Building 

lefferson  Ci!v.  Missouri  65':02 

Tple;)hor:P  '314:  ""S'-^.HS-* 

,\pv;jda 

Departmenl  of  Ailn:inistration 
S!a!e  Clearinghouse 
Capitol  Complex 
Carson  City.  Nevada  89' 10 
Attn  Mr  John  B,  \Va:ker 
Cieannfthouse  C>x)rrtinator 
Telephone '702!  68--4420 

.V^n  Hcrr,psh:rf 

Mr  Jeffrey  H.  Taylor 

Director 

New  Hampshire  Office  of  State  fianning 

Attn  Intergovernmental  Review  Prt:Kes.s. 

James  E-  Bieber 
2"i  Beacon  Street 
CA)ncord.  New  Kam.pshire  03301 
Telephone  (603)  271-2155 

-Vew  Jersey 

Mr-  Barry  Skokovs'ski 

Director 

Division  of  Local  Government  Ser^-ices 

Department  of  Community  Affairs.  C!'^  8C3 

Trenton.  New  lersey  08625-0803 

Telephone  (6091  292-6613 

Please  direct  correspondence  and  questions 

to: 
Nelson  S.  Silver.  State  Review  Process 
Division  of  Local  Government  Services  CN 

803 
Trenton,  New  Jersey  08625-0803 


Telephone  (609)  292-9025 

Aurelia  M.  Sandoval 
State  Budi^et  Division 

iHpd.'i.'nt'nt  of  Finance  It  Administration 
H  "  r  ■  tO  Bfltaan  Memorial  Building 

'-,,':: "a  ¥>'   .New  Mexico  87503 

T-ler'Tv-;.'  ■:'.05:  fi2'-3640 
Fdx    ■■.U-,    h:-.,„'<;K>^ 

New  York 

New  York  State  Clearinghouse 
Division  of  the  Budget 
State  Capitoi 

Albany,  New  York  V2 2 24     . 
Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director 

Intergovernmental  Relations 

N.C.  Department  of  Administration 

116  W.  Jones  Street 

Raleigh,  North  Carolina  27611 

Telephone  (919)  733-0499 

North  Dakota 

V '.:  VV  i  11  iam  Robinson 
Stale  Single  Point  of  Contact 
Office  of  Intergovernmental  Affairs 
Offcp  of  Management  and  Budget 

li  h  f    .  r  State  Capitol 

rvsr-ir:  i  \<iTih  Dakota  58505 

:•,.:';. r.,':.t'    ^01;  224-2094 

Ohio 

Mr.  Larry  Weaver 

State  Single  Point  of  Contact 

State/Federal  Funds  Coordinator 

State  Clearinghouse 

Office  of  Budget  and  Management 

30  East  Broad  Street,  34th  Floor 

Columbus.  Ohio  4326&-0411 

Telephone  'fi14i  466-0698 

Rhode  Island 

Mr.  Daniel  W.  \ii:.:i  Associate  Director 

Statewide  Planning  Program 

Department  of  Administration 

Division  of  Planning 

265  Melrose  Street 

Providence.  Rhode  Island  02907 

Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 

to;  Review  Coordinator,  Office  of  Strategic 

Planning 

South  Carohna 

Mr  Danny  L  Ot^me: 

State  Single  Point  of  C^.Tn'aO 

(".rant  .Services.  Off  ce  ni  the  Governor 

1205  Pendleton  Street.  Room  477 

Columbia.  South  Carolina  29201 

Telephone  i,8031  '."4'-^493 

South  Dakota 

Ms  Susan  C^>mer 

State  Clearinghouse  CA>ordinator 

Office  of  the  Governor 

500  East  Capitol 

Pierre,  .South  Dakota  57501 

Telephone  il605)  773-3212 

Tennessee 

Mr  Charles  Brown 

State  Single  Point  of  Cxiaiact 

State  Planning  Office 


'■>,,iij  L„",a;'.ut;e  ,'\ver.ae 
309  John  Sevier  Building 
Nashville,  Tennessee  37219 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams 

Governor's  Office  of  Budget  and  Planning 

P.O.  Box  12428 

Austin,  Texas  78711 

Telephone  (512)  463-1778 

Utah 

Utah  State  Qearinghouse 
Office  of  Planning  and  Budget 
ATTN:  Ms.  Carolyn  Wnght 
Room  116  State  Capitol 
Salt  Lake  Dty,  Utah  84114 
Telephone  (801)  538-1535 

Vennonf 

Mr.  Bernard  D.  Johnson,  Assistant  Director 
Office  of  Policy  Research  ft  Coordination 
Pavilion  Office  Building,  109  State  Street 
Montpelier,  Vermont  05602 
Telephone  (802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director 
Community  Development  Division 
Governor's  Office  of  Community  and 

Industrial  Development 
Building  te.  Room  553 
Charleston,  West  Virginia  25305 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey 

Federal/State  Relations,  IGA  Relations 

101  South  Webster  Street 

P.O.  Box  7864 

Milwaukee,  Wisconsin  53707 

Telephone  (608)  266-1741 

Please  direct  correspondence  and  question 

to:  Mr.  William  C.  Carey,  Section  Chief. 

Federal-State  Relations  Office 
Wisconsin  Department  of  Administration 
Telephone  (608)  266-0267 

Wyoming 

Ms.  Ann  Redman,  State  Single  Point  of 

Contact 
Wyoming  State  Qearinghouse 
State  Planning  Coordinator's  Office 
Capitol  Building 
Cheyenne,  Wyoming  82002 
Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director 

Bureau  of  Budget  and  Management  Research 

Office  of  the  Governor 

P.O.  Box  2950 

Agana,  Guam  96910 

Telephone  (671)  472-2285 

Nort!  trr  M.:riana Islands 

State  Single  Point  of  Contact 
Planning  and  Budget  Office 
Office  of  the  Governor 

Saipan  CS'. 

Norther-:  St<i::.::.d  Islands  96950 

Puerto  Rico 

Patrla  Custodio/lsrael  Soto  Marrero 

Chairman/Director 

Puerto  Rico  Planning  Board 
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M.n..  as  ^^..■.y:-;r■'^.•  --0:;vr 
P  0   3nx  41119 

San  ,^an.  Puerto  Rico  0OO40-99«5 
Telephone  (809)  727--1444 

Virgin  Islands 

jose  L  George.  Director 
Office  of  Management  and  Budget 
No.  32  &  33  Kongens  Gade 
Charlotte  Amalie,  V.I.  00802 
Telephone  (809)  774-0750 

Atta<Kxnenf  TT- 
Lobbv  mg 


"pr'ifira'inr!  Regarding 


Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  AgreenKnts 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  Influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
=iny  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
-"newal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 


(2)  If  any  funds  other  tha.i  Fecera. 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  In  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  suba wards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 


Guarantee  ani 


«.-un  Insurance 


The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SIO.OOO  and  not  more 
than  SIOO.OOO  for  each  such  failure. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Co'-'p-'-:f  t>-  5  loTT,  !-  -3-v::  -sr  'obbymg  activitiei  pursuant  to  31  U.S.C  1352 
Cy't  ■'.P'^»  ',-  public  burdfn  disclosure) 


0}4»-004« 


Type  o»  Frfjf  .-*;  Action 

I     J     C.on'■i^• 
i     t    g-J'-* 


*    r>  :    "»   application 
— '    t    I"-.,-,*!  award 
c-  post-award 


□  a.  initial  filing 

•'  ••■'    ^ quarter 


«      Name  and  Addre-s*  o!  Ref>oting  tnH'v 


3     P,-„T>e 


Tie'  ,  if  known: 


ind  *.dd'f<,i  t.:  T'l  —  f 


ror5'M\ionj'  Distfirt  ''  known 


(  Anc  f  syi'^r  i'  District.  /^ known: 


fc       federiJ  Df|v*rlmenl  ^grnc> 


Icderai  Pro£;irr,  N4rt-.f  Description: 


CFDA  Number,  if  applicable 


8      fedfu'  ta^or  Numtx" 


8       A«»»fd  Krr.oir 
S 


tnown: 


iO     i     Njrnf  »Ad  Addres*  cM  LobbvinE  f:fi!i'> 

II.'  iilC'*  -C  .-  a       ^!j./  .™j''»^f      r   ■■  ,  '    "rfT^g^   iVii,, 


b    'ndividuiU  Per^ofming  '^r-tici  (including  addreiS  if 
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Attachment  I 

The  'oilowmg  DHHS  r»c'.,iianons  a;'p  v  ■ 
all  applicants,  urantees  under  the  Fdrn..'.' 
Suppor"  C>n'"r  ^nd  Gatewav  Orr.cnsTj'ion 
Pro  gram  1 

Titie  45  'if  ■.*"i»  rx3d''   >:' F^Gera.  K'>gi.,'it.  .r.s 
p_^T-.  15 — Pr'K;edu:«s  ;;!' '.le  [>>pann:^n!ai 

Grar.t  App^-a^s  Board 
Par  "4— AdrT:;nis'ra'.nn  of  ;,rB,n's  .n^jn 

ijcvBrnTr.enta^' 
Par  ~+ — Adn::::is'ra';on  -if  (i'nn's  "s'a'e  and 

1  (■«■'  a  1  ^  n  V  »  rr^.T.  p  r. '  s  an  f.  1  n  d ;  dr.  '^.  ".':<  a  1 

aff,  .:a*esi. 


Sectionj 

74  62(a)    Non-Federal  Audits 

74  ;  "3     Hospitals 

^4  K4  b]    Other  Nonprof.'    ir^d:   zations 

74  30-4     Final  Decisior.5  .n  i:.s:  .'-s 

"4  ■'10    Real  Prop^rv,  Er.:v:r::-^v.-  and 

S'^pplies 
74  "IS     Gon^r^!  P-'icr'i.T.  :.-.  ,o:nr' 
Pir*  'S — I-:*':rTna^  Gry:;'  Appea.  •"'-'■•<  f  mi, r'* 
Part  76 — [>OdrrT^*»n'  ind  S'l^pfns,  "T  '".:r: 

Ei;g:t;:./'.  'or  F:nanCir>!  Asss'a'v" 

Sub  par  F— D"aK  F-f»*>  VV  irnr-.i:  '> 

RpC'.-:r»'rnents 


Section* 

^art  80— Non-disrnmmation  under  Programs 
Receiving  Fed prai  Assistance  through  the 
'i^parment  of  Healtti  and  Human 
->^-  ,  PS  Fffe<:rua»ion  of  Titie  VI  of  the 

*    :  v  :  k,:a.nts   Art  of  \'-Hy4 

f'.ir  ^:  ■  ■■Fri  .'..je  and  Procedures  for 
H-,r.:!«s  Under  Part  80  of  this  Title 

Part  6  J—N  on -discrimination  on  tha  basis  :f 
sex  in  the  admission  of  ind:v.dua!s  -n 
training  programs 

Part  84 — Non-discrimination  on  •.•->•  Bass    f 
Handicap  in  Programs 

Part  91— Non-discrimination  on   he  Basis  c* 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperdt;  -  r 
Agreements  to  States  and  Local 
Governments  (Federal  Register,  Mar;  .'t 
11, 1988) 

Part  93 — New  Restrictions  on  Lobbying 
"art  100 — Inteigovenunental  Review  of 
Department  of  Health  and  Human 
Services  ProRrnms  and  A'tivities 

^t1a(  hment  ' i"  Ifrtifica'ion  Re^ajduig 

Maintenance  of  Effort 


The  undersigned  certifies  that 

(1)  activities  funded  under  this  program 
announcement  are  m  addition  to,  and  not  m 
substitution  for,  activities  previously  carried 
on  without  Federal  assistance 

(2)  funds  or  other  resources  current  I  v 
devoted  to  activities  designed  to  meet  the 
needs  of  the  poor  within  a  community,  area 
or  State  have  not  been  reduced  in  order  to 
provide  the  requu^d  matching  contributions. 

When  legislation  for  a  particular  block 
grant  permits  the  use  of  its  funds  as  match, 
the  applicant  must  show  that  it  has  received 
a  real  increase  in  its  block  grant  allotir.ent 
and  must  certify  that  other  anti-poverty 
programs  will  not  be  scaled  back  to  provide 
trif  nia".  h  recui-ed  for  this  project. 
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List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  'or  .olumes  contain  a  compilation  of  the  "List  of 
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